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Priated  M  recyckd  paper  coauiaiag  100%  post  coasumcr  waste 


Contents 


2E 


m 


Arts  and  HumanitiM,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Canters  for  Disaasa  Control  and  Pravention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Unintentional  injury  prevention  and  control  research. 
27575 

Coast  Guard 

RULES 

Inland  navigation  rules: 
Implementing  rules — 
Gulf  Intracoastal-Coastal  Waterway  defined  as  specified 
waters,  27628 
Ports  and  waterways  safety: 
Tankers;  automatic  pilot  use,  unattended  machinery 
spaces,  and  second  officer  on  bridge;  requirements. 
27628 
PROPOSED  RULES 
Drawbridge  operations: 

New  York.  27504 
Ports  and  waterways  safety: 
Upper  Hudson  River.  NY;  safety  zone.  27506 

Commerca  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTiCES 

Agency  information  collection  activities  under  OMB 
review.  27520 

Commodity  Futurea  Trading  Commission 

RULES 

Recordkeeping;  computer  generated  reports  on  optical  disk 

substituted  for  hard  copy  reports.  27458,  27465 
NOTICES 

Contract  market  proposals: 
Commodity  Exchange,  Inc. — 
Copper.  27544 

Comptroller  of  the  Currency 

RULES 

Corporate  activities;  rules,  policies,  and  procedures: 

Directors  and  senior  executive  officers;  changes.  27443 
Investment  securities,  27443 
National  bank  insiders;  credit  extensions,  27453 

PROPOSED  RULES 

Fair  housing  home  loan  data  system,  27484 
Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act.  27619 

Defense  Department 

See  Navy  Department 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grant  and  cooperative  agreement  awards: 
Southern  States  Energy  Board.  27545 


FederdTllegiaier 

Vol.  58.  No.  88 
Monday.  May  10,  1993 


Natural  gas  exportation  and  importation: 

Pavrtucket  Power  Associates  Umited  Partnership.  27563 

TransCanada  Pipelines  Ltd.  et  al..  27563 
Recommendatioms  by  Defense  Nuclear  Facilities  Safety 
Board:  **'^ 

Defense  nuclear  fadUties;  standards  utilization,  27546 

Environmental  Protection  Agency 

RULES 

Administrative  practice  and  procedure:  * 

Reporting  and  recordkeeping  requirements.  27472 

PROPOSED  RULES 

Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 

National  priorities  list  update,  27507 
NOTICES 

Clean  Air  Act: 

Acid  rain  provisions — 
Sulfur  dioxide  control  program;  transferable  allowances 
auctions  and  sales.  27563 
Grants.  State  and  local  assistance: 

Environmental  education  and  training  program.  27567 
Meetings: 

Science  Advisory  Board.  27567 
Municipal  solid  waste  landfill  permit  programs: 

Idaho,  27567 


Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative.  Office  of  Ui 


i 


ted  States 


Federal  Aviation  Administration 

RULES 

Airwo'rthiness  directives: 

Airbus  Industrie.  27457  « 

Boeing,  27454 

Dassault,  27456 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  27614 
Organization,  functions,  and  authority  delegations: 

Barrow.  AK.  27614 
Passenger  facility  charges;  applications,  etc.: 

Cheyenne  Airport.  WY.  27614 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Forfeiture  proceedings.  27472 
Radio  stations;  table  of  assignments: 

Oregon.  27473 

Washington.  27473 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  27569 
Meetings;  Sunshine  Act,  27620 
Radio  services,  special: 
DigitaFaudlo  radio  service  satellite  systems  applications; 
pioneerVjireference  requests,  27569 
Travel  reimbursement  program;  summary  report.  27570 


rv 


Federal  Register  /  Vol.  58.  No.  88  /  Monday,  May  10,  1993  /  Contents 


Federal  Deposit  )n«urance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  27572 

Federal  Erwrgy  Regulatory  ConHnlssion 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Pomona  Cogeneration  Limited  Partnership,  27546 
Environmental  statements:  availability,  etc.: 

Edwards  Manufacturing  Co.;  correction,  27622 

Maine  Public  Service  Co.,  27547 

South  Beloit.  Water,  Gas,  &  Electric  Co..  27547 
Exempt  wholesale  generator  status  determination 
applications: 

Clarke  Generating  Co.,  LP.,  et  al.,  27547 
Hydroelectric  applications,  27548 
Meetings;  Sunshine  Act,  27619 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Louisiana  Natural  Resources  Department,  27555 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  27555,  27556 

ANR  Pipeline  Co.,  27556 

Arkla  Energy  Resources  Co.,  27557 

Carnegie  Natural  Gas  Co.,  27557 

Columbia  Gas  Transmission  Corp.,  27557 

El  Paso  Natural  Gas  Co..  27557.  27558 

Granite  State  Gas  Transmission.  Inc.,  27558 

KN  Energy  Inc.,  27559 

Mid  Louisiana  Gas  Co.,  27559 

Mississippi  River  Transmission  Corp.,  27560 

Montana  Power  Co.,  27560 

Northwest  Pipeline  Corp.,  27560  f.' 

Panhandle  Eastern  Pipe  Line  Co.,  27561 
'    Southern  Natural  Gas  Co.,  27561 

South  Georgia  Natural  Gas  Co.,  27561 

Texas  Eastern  Transmissionn  Corp.,  27562 

Trunkline  Gas  Co.,  27562 

r 

Federal  Marttime  Commission , 

NOTICES 

Agreements  filed,  etc..  27572 
Federal  Reserve  System 

NOTICES 

Applications,  hearings,  detenninations,  etc.: 
Aspen  Bancshares.  Inc..  27573 
aty  Holding  Co.  et  al.  27573 
Robinson,  llieodore  G.,  et  al.,  27573 
Scharpf.  George  E.,  et  al,  27574 
Signet  Banking  Corp..  27574 
Susquehanna  Bancshares,  Inc.,  27574 

Federal  Transit  Administration 

NOTKES 

Grants;  FTA  sections  3  and  9  obligations.  27615 
Rsh  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Spectacled  eider,  27474 

Food  and  Drug  Administration 

RULES 

Human  drugs: 
Category  n  and  III  (OTC);  active  ingredients  status.  27636 


PROPOSED  RULES 

Radiological  health: 
Light-emitting  products;  performance  standards,  27495 

NOTICES 

Human  drugs: 
New  drug  applications — 
Fujisawa  USA,  Inc.,  et  al;  approval  withdrawn,  27575 

Health  arKi  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

> 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Corporate/iet  operating  loss  carrj'fgrwards;  limitations. 
2749«,  27503 
Hearing,  27503 
Intercompany  transfer  pricing  regulations 
Hearing,  27503 
NOTICES 

Taxable  substances,  imported: 
Perchloroethylene,  etc.;  correction,  27617 

International  Trade  Administration 

N0r.CES 

Antidumping: 
Dynamic  random  access  memory  semiconductors  of  one 

megabit  and  above  from  Korea,  27520 
Ferrosilicon  from — 
Argentina,  27534 
Venezuela,  27522 
Industrial  nitrocellulose  from — 
Brazil.  27537 
Countervailing  duties: 

Ferrosilicon  from  Venezuela,  27539 
Scope  rulings;  list,  27542 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co..  27583 

L^nd  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  27580 
Environmental  statements;  availability,  etc.: 

Hub  Butte  Sanitary  Landfill  Project,  ID;  correction.  27622 
Oil  and  gas  leases: 

Michigan,  27581 
Withdrawal  and  reservation  of  lands: 

Colorado,  27581 

Oregon,  27582 


Federal  Register  /  Vol.  58.  No.  88  /  Monday.  May  10.  1993  /  Contents 


Maritime  Adminlatration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
American  President  Lines.  Ltd.,  27617 

Mine  Safety  and  Heaith  Federal  Review  Commission 
See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Space  Science  and  Applications  Advisory  Committee. 
27584 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Chamber  music  rural  residencies.  27584 

National  Highway  Trafflc  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Occupant  crash  protection — 
Seat  belt  assemblies.  27517 

Warning  devices,  27514 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Institute  of  Allergy  and  Infectious  Diseases, 

27576 
National  Institute  of  Child  Health  and  Human  • 

Development.  27576 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  27577 
National  Institute  of  Environmental  Health  Sciences. 

27577 
Research  Grants  Division  study  sections,  27577 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  shark.  27482 
Pacific  Coast  groundfish.  27480 

NOTICES  • 

Meetings: 
Pacific  Fishery  Management  Council.  27544 

Navy  Department 

NOTKES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel  task  forces. 
27545 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.:  • 
Florida  Power  &  Light  Co..  27584 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Presidential 

PROCLAMATIONS 
Special  observances: 
Walking  Week,  National  (Proc.  6558).  27649 


AOMINtSTRATIVE  ORDERS 

Mexico;  motor  carrier  licenses  issued  to  nationals; 

modification  of  moratorium  (Memorandum  of  May  6 
19931.27647  '    ' 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Vaccine  information  materials: 
Diohtheria.  tetanus,  and  pertussis  PTP)  pamphlet; 
addendum  availability;  correction,  27622 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gathering.  Analysis,  and  Retrieval  System 
(EDGAR):  ' 

Operational  phase  implementation 
Correction.  27467 
PROPOSED  RULES 

Securities: 
Multijurisdictional  disclosure  system  for  Canadian 
issuers;  amendments 
Correction,  27486 
Net  capital  rule;  broker-dealer  participation  in  derivative 
products  markets,  27486 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc..  27596 
Midwest  Securities  Trust  Co..  27605 
Municipal  Securities  Rulemaking  Board.  27599 
National  Association  of  Securities  Dealers,  Inc.,  27598, 
2760r  27603 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Boston  Stock  Exchange.  Inc..  27606 
Cincinnati  Stock  Exchange.  Inc.,  27595 
Philadelphia  Stock  Exchange.  Inc..  27605 

Applications,  hearings,  determinations,  etc.: 
Advisors  Fund  L.P.  et  al..  27606 
Pollution  Research  &  Control  Corp..  27608 
Public  utility  holding  company  filings.  27608 
Robin.<;on.  Donald  J.,  et  al..  27610 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Substance  Abuse  Prevention  Center.  27580 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act.  27620 

Thrift  Depositor  Protection  Oversight  Board 

NOTICES 
Meetings: 

National  Advisory  Board,  27612 

National  Housing  Advisory  Board.  27612 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 

Articles  eligible  for  duty-free  treatment,  etc..  27585 
United  States-Canada  Free-Trade  Agreement: 

Accelerated  tariff  elimination  provision  implementation, 
27586 


9  93 


VI 


Federal  Regigter  /  Vol.  58,  No.  88  /  Monday,  May  10.  1993  /  Contents 


A, 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Transit  Administration 
See  Maritime  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 

Eagle  Airlines.  27614 
Small  business  competitiveness  demonstration  program; 

implementation.  27613 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 
NOTICES  V^ 

Agency  information  collection  activities  under  OMB 
review,  27617 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Dependency  and  indemnity  compensation  for  survivors 
Correction,  27622 


Separate  Parts  In  This  Issue 

PartH 

Department  of  Transportation,  Coast  Guard.  27624* 

Partm 

Department  of  Transportation,  Coast  Guard.  27628 

Part  IV 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  27636 

PartV 

The  President.  27645  ^ 


Reader  Afds 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


IMI 


Federal  Register  /  Vol.  58,  No.  88  /  Monday.  May  10.  1993  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3CFR 

Proclamationa:  ^- 

6568 27649 

AdmlnliraMw  Ofdf 

Memorandums:  May  6, 

1993 27647 

12  CFR 

1 27443 

S.i^ 27443 

31 27453 

PrapoMdRulM: 

27 27484 

14  CFR 

39  p  documents) 27454, 

27456. 27457 

17  CFR 

1  (2  documents) 27458. 

27465 

228 27467 

22$ 27467 

PropoMdRulM: 

229 27486 

230 27486 

239 27486 

240 27486 

24$ 27486 

21  CFR 

310 27636 

PropoMdRulM: 

1040 27495 

26  CFR 
PropoMd  RuIm: 

1  (3  documents) „....27498, 

27503 
602 27503 

33  CFR 

89 27624 

164 27628 

PropoMd  Rulea: 

117 27504 

165 27506 

38  CFR 

3..., 27622 

40  CFR 

9 27472 

PropoMd  RuIm: 

300 27507 

46  CFR 

35 27628 

47  CFR 

I— 27472 

73  (2  documerrts) 27473 

49  CFR 
PropoMdRulM: 

571  (2  documents) 2/514. 

27517 

50  CFR 

17 27474 

663 27480 

678; 27482 


/ 


^OL 


ISS 


9  93 


Rules  and  Regulations 


27443 


Vol.  58.  No.  88 
Monday,  May  10,  1903 


TWs  sectton  of  the  FEDERAL  REGISTER 
contains  regiiatofy  docvjn>ents  having  genefal 
appltcaMtty  and  »egal  eftect,  most  ol  whteh 
are  keyed  to  and  codified  )n  the  Code  o< 
FederaJ  Regulatwos,  which  Is  published  ufxtef 
50  tides  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regutedofw  is  sold  by 
the  Superintendent  of  Dwuments.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currer>cy 

12  CFR  Part  1 
[Docket  No.  9»-08] 

Investment  Securitlee  Regulation 

AGENCY:  Comptroller  of  the  Currency, 
Treasury. 

ACTKM:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
investment  securities  regulation  to 
remove  the  requirement  that  banks     '' 
maintain  for  specified  periods  of  time 
credit  information  on  issuers  of  certain 
securities.  The  purpose  of  this  final  rule 
is  to  reduce  regulatory  burden  while 
promoting  bank  safety  and  soundness. 
National  banks  are  expected  to  continue 
to  exercise  prudent  banking  judgment  to 
retain  records  for  appropriate  periods. 
EFFECTIVE  DATE:  June  9. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Owen  Carney.  Capital  Markets  Division, 
Telephone:  (202)  874-5070,  Michael  C 
Dugas,  Securities,  Investments  and 
Fiduciary  Practices  Division,  Telephone 
(202)  874-5210.  Comptroller  of  the 
Currency,  Washington,  DC  20219. 
SUPPI^MENTARY  INFORMATION:  Pursu 
to  its  authority  under  12  U.S.Q 
24(Seventh)  and  93a.  the  OCC  is 
amending  its  investment  securities 
regulation  to  eliminate  the  requirer...^j^ 
to  maintain  records  fbfspecified  periods 
of  time,  currently  contained  in  12  CFR 
1.8(b).  Section  1.8(a)  requires  banks  to 
hold  information  adequate  to 
demonstrate  that  they  have  exercised 
prudence  in  making  determinations  and 
carrymg  out  securities  transactions. 
Section  1.8(b)  requires  banks  holding 
certain  securities  totnaintain 
information  for  specified  periods  of 
time,  depending  on  whether  the  bank  is 
purchasing  securities  for  its  own 


portfolio,  underwriting  or  engaging  in 
dealer  activities. 

The  OCC  proposed  the  amendment 
because  it  believes  the  specific  retention 
requirements  in  §  1.8(b)  are 
unnecessary.  Under  current  industry 
practice  and  prudent  management 
practices,  investing  banks  generally  use 
and  maintain  relevant  credit  data 
supplied  by  issuers,  investment  bankers 
and  credit  rating  services  in  their  credit 
decisions.  Examples  of  such  credit  data 
are  summary  and  in-depth  analyses 
prepared  by  rating  services  or  the 
financial  advisory  departments  of  large 
correspondent  bank^.  These  analyses 
generally  are  updated  on  an  ongoing 
basis,  and  provide  more  meaningful 
information  than  an  original  prospectus, 
particularly  as  the  credit  ages.  Under  the 
current  regulation,  banks  would  hold  an 
original  prospectus  or  similar  material 
even  if  these  documents  became  dated 
and  of  little  use  in  establishing  the 
current  condition  of  the  issuer. 

As  stated  in  the  proposal,  the  OCC 
believes  that  current  credit  data, 
supplied  in  accordance  with  industry 
practice,  will  adequately  demonstrate 
that  the  bank  has  exercised  prudence  in 
making  investment  determinations  and 
carrying  out  investment  transactions. 
Therefore,  the  §  1.8(b)  requirement  for 
banks  to  retain  records  for  specific  time 
periods  appears  unnecessary. 

The  proposal  was  published  for 
comment  in  the  Federal  Register  on 
October  5. 1992  (57  FR  45756).  The  OCC 
received  one  comment  in  response  to 
the  proposal.  The  commenter  supported 
the  proposal  and  agreed  that  the  action 
would  reduce  regulatory  burden  while 
otinR  bank  safety  and  soundness. 
'  is  adopting  the  amendment 
The  intended  effect  of  the 
IS  to  remove  an  unnecessary 
,  ory  requirement.  Accordingly, 
will  no  longer  expressly  require 
lal  banlis  to  maintain  credit 
irmation  on  issuers  of  securities  for 
Specified  time  periods.  However,  banks 
will  be  exp>ected  to  continue  to  maintain 
sufficient  information  to  evidence 
prudent  bankirtg  judgment. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  and  a  regulatory 
impact  analysis  is  not  required.  The 
impact  of  this  amendment  is  slight.  This 
final  rule  eliminates  an  unnecessary 
regulatory  requirement. 


Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  The  impact  of  this  amendment 
is  slight,  regardless  of  bank  sire.  This 
final  rule  elihtinates  an  unnecessary 
regulatory  requirement. 

List  ofSublectt  in  12  CFR  Part  1 

Banks,  banking,  National  banks. 
Investment  securities,  Reporting  and 
recordkeeping  requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  1  of  chapter  I  of  title  12 
of  the  (k>de  of  Federal  Regulations  is 
amended  as  follows: 

PART  1— INVESTMENT  SECURITIES 
REGULATION 

1.  The  authority  citation  for  12  CFR 
part  1  is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1  etseq.,  24  (Seventh), 
93a. 

§1.8    (Amended] 

2.  Section  1.8  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  paragraph 
(b). 

Dated.  April  30. 1993.  ,^ 

Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
|FR  Doc  93-10944  Filed  5-7-93;  8:45  am) 
BiujNO  cooe  *»M-9a-* 


12  CFR  Part  5 
Pocket  No.  93-03] 

RIN1557-AA97 

Rules,  Policies  and  Procedures  for 
Corporate  Activities:  Changes  in 
Directors  and  Senior  Executive 
Officers 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Final  rule;  request  for 

comments. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  ('OCC'  or  "Office")  is 
issuing  this  final  rule  which  continues 
the  requirement  that  national  banks, 
within  certain  specified  categories,  file 
notices  with  the  OCC  prior  to  adding  or 
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replacing  members  of  their  boards  of 
directors  or  prior  to  employing 
individuals  as  senior  executive  officers 
or  changing  the  responsibilities  of 
individuals  from  one  senior  executive 
position  to  another.  This  final  rule 
revises  the  OCC's  ourent  temporary 
rule.  This  final  rule  is  intended  to 
implement  section  914  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  and  to  clarify 
the  temporary  rule's  requirements  in 
Ught  of  public  comments  received.  In 
addition  to  the  final  rule,  the  OCC  is 
also  requesting  comments  on  a  proposed 
modification  to  the  definition  of  change 
in  control. 

DATES:  This  final  rule  is  effective  on 
May  10, 1993.  Comments  must  be 
submitted  on  or  before  July  9, 1993. 
ADDRESSES:  Comments  should  be 
directed  tq  Communications  Division, 
250  E  St..  SW..  Washington.  DC  20219. 
Attention:  Docket  No.  93-03.  Comments 
will  be  available  for  photocopying  and 
public  inspection  at  the  same  location. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Linda  Gottfried,  Senior  Attorney. 
Corporate  Organization  and  Resolutions 
Division.  (202)  874-5300;  or  Cathy 
Young,  National  Bank  Examiner,  Chief 
National  Bank  Examiner's  Office.  (202) 
874-5170. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  August  9, 1989,  the  President 
signed  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  ("FIRREA").  Public  Law  101- 
73.  Section  914  of  FIRREA  added     ' 
section  32  of  the  Federal  Deposit 
Insurance  Act  ("FDL\"),  codified  at  12 
U.S.C.  1831i  ("section  914").  On  March 
5. 1990.  the  OCC  issued  a  temporary 
rule,  codified  at  §  5.51.  to  implement 
section  914  and  solicited  comments  on 
the  temporary  rule  as  part  of  the  process 
of  adopting  a  final  rule.  See  55  FR  7692. 

The  temporary  rule  implementing 
section  914  required  national  banks  in 
certain  specified  categories  to  submit 
written  notice  to  the  OCC  at  least  30 
days  prior  to  the  effective  date  of  the 
placement  of  an  individual  on  the  board 
of  directors  or  as  a  senior  executive 
officer.  The  temporary  rule  required 
written  notice  bom  any  national  bank. 
District  bank,  federal  branch,  and 
federal  agency  that:  (1)  Had  been 
chartered  for  less  than  two  years,  (2)  had 
undergone  a  change  in  control  within 
two  years  prior  to  the  proposed 
placement  of  such  individual,  (3)  did 
not  meet  its  minimum  capital 
requirements,  or  (4)  was  otherwise  in  a 
troubled  condition.  The  temporary  rule 
included  definitions  of  "director". 


"senior  executive  officer",  and 
"troubled  condition",  and  elaborated  on 
the  type  of  "change  in  control"  that 
triggered  the  written  notice  requirement. 

Ine  temporary  rule  also  set  forth 
procedures  for  the  filing  of  written 
notices,  for  the  OCC's  processing  of  the 
notices — including  OCC  requests  for 
additional  information — and  for 
determining  when  the  statutory  30-day 
review  period  begins.  Under  the 
temporary  rule,  individuals  could 
assume  their  posts  prior  to  the 
expiration  of  the  30-day  review  period 
if  Uie  OCC  issued  a  notice  of  intent  not 
to  disapprove.  As  permitted  by  section 
914.  the  temporary  rule  implemented 
the  OCC's  authority  to  grant  waivers  of 
the  prior  notice  requirement.  Finally, 
the  temporary  rule  set  forth  grounds  for 
disapproval  prescribed  by  section  914 
and  established  an  appeal  procedure  for 
cases  where  the  OCC  disapproved  an 
individual's  service  as  a  director  or 
senior  executive  officer. 

The  OCC  received  16  comment  letters 
fix}m  banks,  bank  holding  companies, 
and  trade  groups.  This  final  rule  revises 
the  temporary  rule  based  on  these 
comments  and  makes  other  changes  to 
clarify  and  ease  the  requirements  of  the 
temporary  rule.  The  following  is  a 
discussion  of  the  issues  raised  by  the 
commenters,  the  OCC's  responses  to 
th6a>  issues,  and  a  summary  of  other 
changes  made  to  the  temporary  rule. 

II.  Review  of  comments 

A.  "Technically  complete  notice"  and 
"technically  complete  notice  date" 

While  the  temporary  rule  did  not 
define  these  two  concepts,  it  provided 
that  the  OCC  may  require  the 
submission  of  additional  information 
following  submission  of  the  original 
notice.  Further,  the  temporary  rule 
provided  that  the  30-day  review  period 
"will  begin  to  run  on  the  date  the  Office 
determines  that  all  required  information 
has  been  provided  and  notifies  the  bank 
that  the  notice  is  technically  complete." 

Several  commenters  thought  that  the 
ability  of  the  OCC  to  request  additional 
information  could  unduly  delay  the 
process.  One  commenter  thought  that 
the  OCC's  ability  to  request  additional 
information  could  be  abused  and  that 
indefinite  delays  would  be  possible.- 
Another  commenter  suggested  that  the 
waiting  period  should  be  shortened  to 
15  days  when  the  OCC  requests 
additional  information. 

The  OCC  has  considered  these 
comments,  but  believes  that  it  is  not 
appropriate  to  change  the  regulation  in 
light  of  the  OCC's  statutory  duties  under 
section  914.  Section  914  requires  the 
OCC  to  issue  a  notice  of  disapproval  if 


the  competence,  experience,  character, 
or  integrity  of  the  individual  with 
respect  to  whom  a  notice  is  submitted 
indicates  that  it  would  not  be  in  the  best 
interests  of  the  depositors  of  the 
national  bank  or  in  the  best  interests  of 
the  public  to  permit  the  individual  to  be 
employed  by  or  associated  with  the 
national  bank.  The  OCC  can  fulfill  its 
statutory  responsibilities  only  if  it  has 
sufficient  opportunity  to  obtain,  verify 
and  review  complete  and  thorough 
Information  which  is  relevant  and 
necessary  for  proper  evaluation  of 
notices  filed  under  section  914. 

Another  commenter  stated  that  the 
OCC  should  not  require  any  information 
beyond  the  information  that  Congress 
expressly  provided  for  in  section  914. 
That  information  includes  information 
listed  in  section  7(j)(6)(A)  of  the  FDIA, 
which  pertains  to  the  identity,  personal 
history,  business  background,  and 
experience  of  the  proposed  director  or 
senior  executive  officer,  including  his  or 
her  material  business  activities  and 
affiliations  during  the  past  five  years,  a 
description  of  any  material  pending 
legal  or  administrative  proceedings  in 
which  he  or  she  is  a  party,  and  any 
criminal  indictment  or  conviction  of 
such  person.  Section  914  also  authorizes 
the  OCC  to  prescribe  other  information 
by  regulation.  All  of  the  information 
prescribed  by  the  final  rule  pertains  to 
the  criteria  expressly  contemplated  by 
section  914.  Any  additional  information 
sought  by  the  OCC  following  an  original 
notice,  including  requesting  up  to  ten 
additional  years  of  material  business 
activities  and  affiliations  depending 
upon  the  facts,  will  be  pertinent  to  these 
criteria  and  will  facilitate  the  OCC's 
review  of  the  information  that  was 
submitted  in  connection  with  the 
notice. 

Several  commenters  specifically 
objected  to  the  fingerprint  requirement. 
One  commenter  stated  that  the  OCC's 
decision  to  require  fingerprint  cards 
would  compound  an  already  severe 
problem  banks  have  in  recruiting  gOod 
directors.  The  OCC  believes  that  an 
essential  component  in  fulfilling  its 
statutory  duty  to  review  nominees  for 
director  and  senior  executive  officer 
positions  at  certain  institutions  is  a 
review  of  records  maintained  by  the 
Federal  Bureau  of  Investigation  ("FBI"). 
The  FBI  requires,  as  a  prerequisite  for 
such  a  review,  the  submission  of  a 
fingerprint  card  for  the  individual 
whose  name  is  being  searched. 
Moreover,  the  OCC  does  not  agree  that 
the  fingerprint  requirement  will  create 
severe  problems  for  national  banks 
when  they  recpiit  new  directors.  Many 
national  banks  already  require 
fingerprint  submissions  by  lower  level 
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employees.  Similar  reauiremenU  for 
more  senior  level  employees  and 
directors  do  not  seem  imreasonable. 
More  importantly,  the  fingerprint 
requirement  itself  will  help  to  protect 
national  banks  from  unknowingly 
employing  someone  with  a  criminal 
record.  This  requirement  will  also  serve 
as  a  deterrent  to  individuals  who  might 
otherwise  seek  to  serve  as  a  director  of 
a  national  bank  or  accept  employment 
as  ^  national  bank's  senior  executive 
officer  if  such  a  review  is  not  made.  In 
addition,  the  fingerprint  requirement 
makes  background  checks  more  accurate 
and  more  reliable. 

Two  commenters  feh  that  there  was  a 
stigma  attached  to  having  fingerprints 
taken  at  a  police  station.  The  OCC  does 
not  believe  that  business  contact  with 
the  police  will  have  any  negative 
connotation  for  prospective  directors 
and  senior  executive  officers.  Moreover, 
the  regulation  does  not  require  that 
fingerprinting  be  done  by  the  police.  In 
fact,  the  instructions  for  filing  a  notice 
merely  state  that  fingerprints  must  be 
legible,  and  it  is  "strongly 
recommended"  that  they  be  done  by 
someone  who  has  experience  taking 
fingerprints,  for  example,  at  the  local 
police  station. 

Rnally,  to  ease  the  burden  of  filings 
where  possible,  the  OCC  will  continue 
its  current  practice  of  not  requiring 
submission  of  fingerprints  by  any 
individual  who,  within  three  years  prior 
to  a  filing,  has  been  the  subject  of  a 
section  914  notice  and  has  previouslj^ 
submitted  fingerprints.  This  exemption 
has  been  incorporated  into  the  final 
rule. 

For  purposes  of  clarity,  the  OCC  has 
added  to  the  final  rule  a  definition  of 
the  term  "technically  complete  notice". 
A  technically  complete  notice  is  a 
notice  that  provides  all  the  information 
required  under  §  5.51(e)(2).  This 
information  includes  legible  fingerprints 
and  complete  explanations  where 
material  issues  arise  regarding  the 
competence,  experience,  character,  or 
integrity  of  proposed  directors  or  senior 
executive  officers.  The  information  also 
includes  any  additional  information  that 
.the  OCC  may  request  following  a 
xletermination  that  the  original 
submission  of  the  notice  was  not 
technically  complete. 

If  a  national  bank  does  not  provide 
full  and  thorough  Information,  the  OCC 
will  provide  written  notification  to  the 
bank  and  the  individual  that  the  notice 
is  not  technically  complete,  set  forth  the 
reasons  for  this  determination,  and  may 
request  that  the  bank  submit  additional 
information  on  specific  topics  in  any 
notice  subsequently  filed  for  the 
prt^posed  individual. 


If  felse  information  is  provided 
concerning  a  material  fact:  (1)  The 
person(s)  responsible  may  be  subject  to 
criminal  sanctions:  (2)  the  fraudulent 
notice  will  be  considered  by  the  OCC  as 
never  having  been  technically  complete; 
and  (3)  if  an  individual  assumed  the 
position  designated  in  the  fraudulent 
notice,  that  individual  will  be  required 
to  discontinue  service  to  the  bank. 

For  purposes  of  clarity,  the  OCC  has 
also  added  to  the  final  rule  a  definition 
of  the  term  "technically  complete  notice 
date".  The  OCC  will  provide  written 
notification  to  the  bank  of  the 
technically  complete  notice  date  when 
the  OCC  has  received  a  "technically 
complete  notice."  This  date  of  receipt 
will  mark  the  beginning  of  the  30-day 
review  period.  If,  however,  the  original 
submission  of  the  notice  is  considered 
not  technically  complete,  the  OCC  will 
inform  the  bank  and  the  individual  of 
this  conclusion  in  writing. 

B.  Prior  notice:  30-day  review  period; 
positions  covered;  banks  covered. 

The  temporary  rule  provided  that  the 
30-day  prior  notice  requirement 
pertaining  to  the  addition  or 
replacement  of  a  member  of  the  board 
of  directors,  or  the  employment  or 
change  in  responsibilities  of  any 
individual  to  a  position  as  a  senior 
executive  officer,  should  apply  to 
national  bonks  falling  within  one  of 
three  categories:  (1)  Those  chartered  as 
a  national  bank  for  less  than  two  years; 
(2)  those  which,  within  the  preceding 
two  years,  have  undergone  a  change  in 
control  that  required  a  notice  to  be  Sled 
under  the  Change  in  Bank  Control  Act. 
codified  at  12  U.S.C  1817(j).  or  S  5.50; 
or  (3)  those  which  are  not  in  compliance 
with  minimum  capital  requirements  or 
which  are  otherwise  in  a  troubled 
conditiCMuThe  comments  received  by 
the  OGC  generally  addressed  three 
diflerent  concerns.  The  three  concerns 
were  with:  the  30-day  review  period, 
positions  covered  by  the  final  rule,  and 
banks  covered  by  the  final  rule. 

1.  The  30-day  Review  Period 

Several  commenters  suggested 
reduction  of  the  length  of  the  30-day 
review  period  following  the  receipt  of  a 
technically  complete  notice.  The  length 
of  the  review  period,  30  days,  is 
provided  for  in  the  statute.  See  12 
U.S.C  1831  i(b).  As  indicated 
previously,  the  OCC  does  not  believe 
that  it  can  feasibly  reduce  this  review 
period  while  fulfilling  its  statutory 
responsibilities.  However,  the  OCC 
notes  that  under  the  final  rule,  there  are 
two  situations  that  would  permit  a 
proposed  director  or  senior  executive 
officer  to  begin  to  serve  prior  to  the 


expiration  of  the  30-day  review  period. 
The  first,  as  is  more  fully  discuraed 
elsewhere  in  this  preamble,  is  where  the 
bank  has  sought  and  the  OCC  has 
granted  a  waiver  of  the  prior  notice 
requirement.  In  such  circumstances,  the 
person  can  assume  the  responsibilities 
of  the  designated  post  prior  to  filing  the 
notice,  but  is  subject  to  disapproval.  The 
second  is  where  the  OCC  issues  a  notice 
of  intent  not  to  disapprove  priw  to  the 
expirati(Mi  of  the  30-day  review  period. 

2.  Positions  Covered  by  the  Final  Rule 

The  temporary  ^le  imposed  the  prior 
notice  requirements  on  each  proposed 
director '  of  affected  institutions  except 
an  advisory  director  who  is  not  elected 
by  the  shareholders  of  the  bank  or  of 
any  parent  institution,  who  is  not 
authorized  to  vote  on  matters  before  the 
board  of  directors,  and  who  solely 

Cvides  general  policy  advice  to  the 
rd  of  directors. 

One  commenter  stated  that  although 
an  advisory  director  is  exempt  from  the 
definition  of  "director",  an  advisory 
director  should  be  subject  to  the  prior 
notice  requirement  of  section  914  If  the 
individual  falls  under  the  part  of  the 
definition  of  "senior  executive  officer" 
pertaining  to  "any  individual  who 
exercises  significant  influence  over,  or 
participates  in,  major  policy-making 
decisions  of  a  national  bank  without 
recard  to  title,  salary,  or  compensation." 

With  respect  to  this  comment,  the 
OCC  determined  that  it  is  inappropriate 
to  either  include  or  exclude,  as  a  group.- 
all  individuals  ser^ng  national  banks 
under  the  title  "advisory  director." 
Given  the  varied  circumstances  under 
which  such  persons  may  provide 
service,  subjecting  all  such  individuals 
to  the  section  914  process  is 
unnecessary  to  fulfill  the  goals 
underlying  section  914  and,  therefore, 
unduly  burdensome.  Conversely, 
excluding  all  such  individuals  from  the 

Erior  notice  requirement  would  clearly 
B  inconsistent  with  such  goals  in 
circumstances  where  an  individual, 
although  nominally  titled  as  an 
"advisory  director",  either  functions  as 
a  de  facto  director  or  individually 
exercises  significant  influence  in  the 
major  policy-making  processes  of  a 
national  bank  in  the  absence  of  board 
control  and  direction.  While 
acknowledging  the  fact-dependence  and 
potential  subjectivity  of  this  matter,  the 
OCC  believes  that  the  basis  for 
distinction  between  advisory  directors 
who  are  exempt  from  the  prior  notice 
requirement  and  those  who  are  subject 


'  The  bank  mu*t  continue  to  en«ure  that  lh« 
qualincallont  roquiraBomts  of  12  U.S.C  72  hava 
been  ine4  with  ragArd  to  the  propoeed  director. 
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to  section  914  was  established  bv  the 
temporary  rule  and  was  retained  in  the 
final  rule  through  the  respective 
definitions  of  "Directs"  and  "Senior 
Executive  Officer". 

In  a  related  respect,  the  final  rule 
changed  and  simplified  the  advisory 
director  exception  to  the  definition  of 
director  by  deleting  the  reauirement  that 
advisory  directors  not  be  elected  by  the 
shareholders  of  the  bank  or  of  any 
parent  institution.  The  OCC  believes 
that  the  important  element,  for  purposes 
of  section  914,  is  what  that  advisory 
director  does,  not  how  the  advisory 
director  achieved  appointment  to  his  or 
her  position. 

Several  commenters  suggested  that 
the  final  rule  not  include  changes  in 
membership  on  the  board  of  directors 
and  should  not  include  changes  in 
senior  management  other  than  a  change 
in  the  position  of  chief  executive  officer. 
However,  the  statute  applies  to  the 
"proposed  addition  of  any  individual  to 
the  board  of  directors  or  the 
employment  of  any  individual  as  a 
senior  executive  officer  *  •  *."  Thus, 
with  respect  to  the  board  of  directors, 
the  terms  of  the  statute  prevent  the  OCC 
fron\  implementing  the  commenters' 
'  8ug^9Stion.  With  respect  to  senior 
executive  officers,  the  OCC  believes  that 
the  commenters'  suggestion  does  not 
encompass  all  senior  executive  officers 
who  exercise  significant  influence  over, 
or  participate  in,  major  policy-making 
decisions  of  a  national  bank.  Therefore, 
the  OCC  will  retain  a  broader  definition 
of  individuals  covered  by  the  final  rule. 
One  commenter  thougnt  that  a  notice 
should  not  be  required  when  a  person 
who  already  occupies  a  position 
covered  by  section  914  is  proposed  to 
assume  another  position  covered  by  that 
section  other  than  a  position  as  chief 
executive  officer  or  president;  another 
thought  that  bank  employees  who  are 
being  promoted  to  covered  positions 
also  should  not  be  subject  to  the 
requirement. 

Section  914  literally  requires  the  OCC 
to  evaluate  the  competence,  experience, 
character,  and  integrity  of  any 
individual  proposed  to  occupy  a 
position  as  director  or  senior  executive 
officer  of  a  national  bank.  The  OCC 
must  disapprove  any  such  individual  if 
it  determines  that  it  would  not  be  in  the 
best  interests  of  the  depositors  of  the  ' 
national  bank  and  in  the  best  interests 
of  the  public  to  permit  the  individual  to 
be  employed  by,  or  associated  with,  the 
national  bank  in  his  or  her  proposed 
capacity  as  a  senior  executive  officer  or 
director.  For  this  reason,  the  OCC 
believes  it  is  appropriate  to  apply  the 
notice  requirement  to  employees  who 
are  promoted  to  a  senior  executive 


officer  position  within  a  national  bank. 
The  OCC  also  believes  the  notice 
requirement  is  appropriate  for  lateral 
transfers.  For  example,  a  competent 
senior  investment  officer  who  has  been 
approved  for  that  post  under  section  914 
may  not  have  the  com[>etence  or  the 
experience  to  be  a  skilled  senior  lending 
ofncer. 

Another  commenter  believed  that  the 
temporary  rule  might  inadvertently  have 
the  effect  of  perpetuating  an  inept  board 
by  requiring  approval  of  new  directors, 
but  not  directors  who  are  re-elected. 
This  result  would  theoretically  arise 
from  the  burden  placed  on  the  bank  in 
electing  a  new  board  in  compliance 
with  section  914.  The  OCC  does  not  see 
the  burden  associated  with  section  914 
as  outweighing  the  desire  of  the  national 
bank's  shareholders  to  be  served  by 
competent  directors.  Furthermore. 
Congress  granted  to  the  OCC  the  limited 
authority  to  review  only  additional  or 
replacement  directors  and  senior 
executive  officers.  However,  the  OCC 
iK)tes  that  it  has  other  authority  to 
remove  existing  directors  and  senior 
executive  officers,  pursuant  to  12  U.S.C. 
1818(e),  and  dismiss  directors  and 
senior  executive  officers,  under  certain 
circumstances,  pursuant  to  12  U.S.C. 
1831o{f).  Therefore,  the  OCC  does  not 
believe  that  its  rule  will  perpetuate  an 
ineffective  board  of  directors. 

3.  Banks  Covered  by  the  Final  Rule 

a.  National  banks  undergoing  a 
change  in  control.  In  the  temporary  rule, 
the  OCC  explained  that  it  did  not 
believe  that  Congress  intended  to  cover 
every  transaction  that  might  be 
characterized  as  a  change  in  control. 
Thus,  the  OCC  took  the  position  that  the 
wording  and  history  of  section  914 
indicate  that  it  was  not  meant  to  apply 
to  a  change  in  control  that  is  exempted 
from  the  requirements  of  the  Change  in 
Bank  Control  Act.  such  as  a  transaction 
subject  to  approval  under  section  3  of 
the  Bank  Holding  Company  Act  or 
section  18  of  the  Federal  Deposit 
Insurance  Act.  All  three  commenters 
addressing  this  point  agreed  with  the 
OCC's  interpretation  of  the  statute. 

Two  commenters  took  the  position 
that  there  are  situations  covered  by  the 
Change  in  Bank  Control  Act  that  are  not 
appropriately  considered  as  subject  to 
the  section  914  notice  requirement. 
These  commenters  expressed  concern 
that  the  section  914  requirements  would 
be  triggered  for  a  two-year  period 
following  the  purchase  by  an  employee 
stock  ownership  plan  ("ESOP")  of  more 
than  10  percent,  but  less  than  25 
percent,  of  the  voting  stock  of  an 
institution  even  where  the  shares  will 
be  distributed  to  employees  and  all 


voUng  rights  with  respect  to  the  shares 
held  by  the  ESOP  will  be  passed 
through  to  the  employee  participants. 

The  OCC  believes  tnat  whether  an 
ESOP's  acquisition  of  control  of  a 
national  bank  triggers  the  prior  notice 
requirement  of  section  914  depends  on 
the  particular  circumstances  involved.  If 
the  ESOP  is  not  exempted  pursuant  to 
§  5.50(f)(4),  the  OCC  takes  the  position 
that  the  question  of  whether  an 
acquisition  by  an  ESOP  is  covered  by 
the  Change  in  Bank  Control  Act  should 
be  determined  by  standards  similar  to 
those  applicable  to  voting  trusts,  whose 
structures  resemble  ESOPs.  See  OCC 
Banking  Circular  No.  232,  Procedures 
for  Processing  Notices  of  Change  in 
Bank  Control — Voting  Trusts  and  Banks 
in  Organization  (January  26, 1989). 

It  has  been  the  OCC's  position  that, 
pursuant  to  §  5.50,  the  trustee  of  an 
absolute  voting  trust,  where  the  trustee 
has  the  power  to  vote  the  trust's  shares, 
must  file  a  notice  of  change  in  control 
with  the  OCC  when  the  trust  acquires 
enough  stock  to  trigger  a  change  of 
control  of  a  national  bank.  Conversely, 
a  non-absolute  voting  trust,  where  the 
power  to  vote  is  directed  by  each 
beneficiary,  is  not  subject  to  the  prior 
notice  requirement  of  §  5.50,  unless  an 
acquisition  of  an  ownership  interest  by 
an  individual  beneficiary  or  a  group  of 
beneficiaries  acting  in  concert  triggers  a 
change  in  control  of  the  bank. 

In  tne  case  of  an  absolute  ESOP 
established  by  a  national  bank,  aii 
acquisition  of  control  arises  when  the 
trustee  acquires  the  absolute  power  to 
vote:  (1)  25  percent  or  more  of  the 
voting  stock  in  the  national  bank;  (2) 
more  than  10  percent,  but  less  than  25 
percent,  of  the  voting  stock  of  the 
national  bank  and  no  other  person  owns 
a  greater  percentage  of  that  national 
bank  than  the  ESOP;  or  (3)  all  of  the 
shares  of  a  class  of  securities  issued  to 
the  ESOP  and  registered  under  the 
Securities  Act  of  1933  or  the  Securities 
Exchange  Act  of  1934.  Therefore,  after 
the  trustee  of  an  absolute  ESOP  acquires 
control  of  a  national  bank,  the  bank  is 
subject  to  section  914,  and  the  bank 
must  file  a  section  914  notice  with  the 
OCC  whenever  the  bank  proposes  an 
addition  to  or  change  of  directors  or 
senior  executive  officers  during  the  two 
years  following  the  change  in  control. 

In  a  non-absolute  ESOP,  the  power  to 
vote  the  ESOP's  shares  passes  through 
to  each  shareholder.  An  acquisition  of 
control  can  only  arise  when  one 
shareholder  or  a  group  of  shareholders 
acting  in  concert  acquires  absolute 
voting  power  over  (1)  25  percent  or 
more  of  the  voting  stock  in  the  national 
bank;  (2)  more  than  10  percent,  but  less 
than  25  percent,  of  the  voting  stock  of 
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the  national  bank  and  no  other  person 
owTis  a  greater  proportion  of  those 
national  bank  shares  than  that 
shareholder  or  group  of  shareholders 
acting  in  concert;  or  (31  a  percentage 
constituting  control  [as  defined  in  (ll 
and  (2)1  of  a  class  of  securities  registered 
under  the  Securities  Act  of  1933  or  the 
Securities  Exchange  Act  of  1934  that  the 
national  bank  issues  to  the  ESOP. 
Therefore,  a  section  914  notice  is  only 
triggered  by  a  non-absolute  ESOP  if 
conditions  (1).  (2)  or  (3)  are  met.  in 
which  case  the  bank  must  file  a  section 
914  notice  with  the  CXX)  whenever  the 
bank  proposes  an  addition  to  or  change 
of  directors  or  senior  executive  officers 
during  the  two  years  following  the 
change  in  control. 

One  commenter  cited  another 
situation  that  the  commenter  believed 
was  covered  by  the  Change  in  Bank 
Control  Act.  The  situation  identified 
occurs  when  a  bank  buys  the 
outstanding  stock  of  a  shareholder 
resulting  in  a  percentage  increase  of 
ownership  for  all  remaining 
shareholders.  The  commenter  stated 
that  such  an  increase  of  ownership  can 
be  very  small— less  than  1  percent— and 
not  involve  a  change  in  control,  but 
would  nevertheless  trigger  a  Change  in 
Bank  Control  notice.  The  commenter 
believed  that  the  situation  should  not 
trigger  the  prior  notice  requirement  of 
section  914. 

The  situation  cited  by  the  commenter 
would  not  trigger  the  applicability  of 
section  914.  First,  under  12  U.S.C.  83. 
a  national  bank  cannot  purchase  shares 
of  its  own  capital  stock  unless  the 
purchase  is  necessary  to  prevent  a  loss 
upon  a  debt  previously  contracted  in 
good  faith.  If  the  national  bank's 
acquisition  of  shares  described  above  is 
in  satisfaction  of  a  debt  previously 
contracted  in  good  faith,  then,  pursuant 
to  §  5.50(f)(3),  the  transaction  is  exempt 
and  not  subject  to  the  prior  notice 
requirement  of  the  Change  in  Bank 
Control  Act.  Thus,  the  transaction  itself 
would  not  subject  the  national  bank  to 
the  prior  notice  requirement  of  section 
914.  Second,  the  remaining 
shareholders'  de  minimis  increase  in 
ownership  does  not  constitute  an 
"acquisition"  of  shares  for  Change  in 
Bank  Control  Act  purposes.  Therefore, 
the  prior  notice  requirement  of  section 
914  will  not  be  triggered. 

b.  National  6on>cs  not  in  compliance 
with  capital  requirements.  One 
commenter  expressed  the  view  that 
applicability  of  the  temporary  rule  to 
national  banks  based  on  noncompliance 
with  capital  requirements  should  be 
limited  to  those  national  banks  with 
capital  directives  or  with  agency  orders' 
that  require  capital  levels  within  the 
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generally  applicable  minimum  levels  as 
stated  in  the  regulatory  guidelines.  The 
applicable  capital  requirements  for 
national  banks  are  located  in  12  CFR 
part  3.  The  OCC  believes  that  the 
applicable  capital  requirements  should 
include  not  only  the  risk-weighted 
assets  ratio  and  the  leverage  ratio,  but 
also  any  higher  minimum  ratio  that  has 
been  established  by  the  OCC  for  a  bank 
on  an  individual  basis.  See  12  CFR  3.9. 

In  certain  circumstances,  the  OCC 
believes  that  higher  minimum  capital 
ratios  are  necessary  to  insure  the  safety 
and  soundness  of  the  bank.  Examples  of 
when  higher  minimum  capital  ratios 
may  be  required  are  listed  in  §  3.10. 
Consequently,  the  final  regulation 
specifically  incorporates  those  capital 
ratios  applicable  to  an  institution  under 
either  §§  3.6  or  3.9  in  defining  a  national 
bank  which  is  in  compliance  with 
minimum  capital  requirements 
applicable  to  it. 

c.  National  banks  in  a  "troubled 
condition."  The  temporary  rule  defined 
"troubled  condition"  as  meaning  a 
national  bank  that:  (1)  Has  a  composite 
rating  of  4  or  5  under  the  Uniform 
Financial  Institutions  Rating  System;  (2) 
is  subject  to  a  cease  and  desist 
proceeding  or  order,  or  a  formal  written 
agreement,  unless  otherwise  informed 
in  writing  by  the  OCC;  or  (3)  is  informed 
in  writing  as  a  resuh  of  supervisory 
analysis  that  it  was  designated  as  in 
"troubled  condition"  for  purposes  of 
section  914.  Several  commenters 
addressed  the  definition  of  "troubled 
condition"  as  contained  in  the 
temporary  rule. 

One  commenter  suggested  elimination 
of  the  first  two  tests  on  the  grounds  that, 
due  to  local  economic  conditions, 
virtually  all  institutions  in  the 
commenter's  geographic  region  may  be 
encompassed.  The  OCC  believes  that  the 
first  test  is  valid  because  4-  and  5-rated 
banks  warrant  consideration  as  being  in 
troubled  condition.  This  test  is 
unambiguous.  Regarding  the  second 
test,  the  OCC  believes  that  when  a 
national  bank  is  operating  under  a  cease 
and  desist  order,  consent  order.  ^  or 
formal  written  agreement,  such  a 
document  is,  prima  facie,  indicative  of 
problem  conditions  which  may  affect 
the  national  bank's  viability.  The  OCC 
does  not  issue  such  documents  without 
cause.  Therefore,  the  OCC  declines  to 
eliminate  the  first  two  tests. 

Another  commenter  questioned 
whether  the  second  test  should  be 
applied  to  3-rated  banks.  That 


'  In  the  Tinal  rule,  the  OCC  has  added  "consent 
order"  to  the  second  test  to  clarify  that  this  type  of 
action  also  triggers  the  prior  notice  requirement  of 
section  914. 


commenter  felt  that  a  3-rated  bank 
"does  not  evidence  a  situation  that  is 
tantamount  to  that  which  may  be 
considered  prima  facie  'troubled 
condition'  and  should  therefore  not  be 
categorized  as  such.  Inasmuch  as  an 
order  or  agreement  may  indicate  a  need 
to  improve  an  institution's  condition,  it 
should  not  be  the  sole  determinative 
factor*  *  '."As  stated  above,  the  OCC 
believes  that  these  formal  proceedings 
and  written  agreements  are.  prima  fade, 
indicative  of  problem  conditions  which 
may  affect  the  national  bank's  viability. 
Therefore,  the  second  test  remains 
applicable  to  affected  3-rated  banks. 

Two  commenters  expressed  concerns 
about  the  third  test  under  which  a  bank 
is  informed  in  writing  that,  as  a  result 
of  a  supervisory  analysis,  it- is 
designated  as  in  a  "troubled  condition". 
These  commenters  felt  this  test  was  too 
open-ended  and  could  be  subject  to 
arbitrary  action  and  abuse.  Both 
suggested  the  establishment  of  clear, 
objective  guidelines.  One  recommended 
that  the  OCC's  written  notice  to  a  bank 
should  specify  why  the  bank  has  been 
classified  as  "troubled".  This 
commenter  also  felt  that  such  a  decision 
should  be  made  at  a  level  no  lower  than 
the  district  director  of  supervision  and 
that  an  appeals  process  should  be 
instituted  with  respect  to  such 
determinations. 

The  OCC  believes  that  conditions 
present  in  some,  but  not  all.  3-rated 
banks  and  banks  subject  to  informal 
agreements  warrant  supervisory 
oversight  in  the  selection  of  senior 
executive  officers  and  directors. 
Therefore,  the  OCC  adopted  the  third 
test  instead  of  including  all  3-rated 
banks  under  the  first  test  and  all  banks 
subject  to  informal  agreements  under 
the  second  test.  The  third  test  provides 
the  OCC  with  flexibility  in  applying 
section  914  to  national  banks  that  do  not 
fall  under  the  first  two  tests  but. 
nonetheless,  are  considered  to  be  in  a 
troubled  condition.  At  this  time,  the 
OCC  does  not  anticipate  the  need  to 
employ  the  third  test  with  respect  to  1- 
or  2-rated  banks.  However,  the  OCC 
cannot  rule  out  the  possibility  that 
unforeseen  circumstances  may  require 
one  or  more  such  banks  \a  file  section 
914  notices  in  the  future. 

The  OCC  agrees  with  the  commenters 
who  recommended  that  each  bank 
determined  to  be  in  "troubled 
condition"  pursuant  to  the  third  test 
will  be  informed  in  writing  of  the 
conditions  or  supervisory  concerns  that 
have  caused  them  to  be  so  designated. 
The  OCC  will  determine  through 
internal  operating  procedures  which  of 
its  personnel  may  classify  a  bank  as 
troubled.  Also,  an  appeals  process  exists 
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for  disputing  a  detenninatian  under  the 
third  test.  As  is  the  case  with  any 
supervisory  conclusion,  a  bank  which 
disagrees  with  the  determination  may 
request  in  writing  that  the  judgment  be 
reviewed  by  a  higher  level  OCC  official 
pursuant  to  the  Examination  Review 
Process  set  out  in  OCC  Banking  Circular 
257,  Examination  Review  Process 
(February  26. 1992). 

d.  Miscellaneous  comments.  One 
conunenter  suggested  that  the  temporary 
rule  should  only  apply  to  banks  in 
troubled  condition;  two  other 
commenters  sviggested  that  the 
temporary  rule  should  not  apply  to 
banks  in  operation  for  less  than  two 
years  that  are  subsidiaries  of  holding 
companies  that  are  more  than  two 
old.  These  suggestions  are  beyond  the 
authority  of  the  CXX  to  implement.  The 
statute  unambiguously  includes  new 
insured  depository  institutions  and 
institutions  that  have  undergone  a 
change  in  control.  Moreover,  no 
statutory  basis  exists  for  creating  an 
exception  for  newly-chartered  national 
banks  owned  by  holding  companies  that 
are  more  than  two  years  old. 

C.  Procedures 

I.  Notice  of  Disapproval 

The  temporary  rule  provided  that  the 
OCC  may  disapprove  an  individual 
proposed  as  a  member  of  the  board  of 
directors  or  as  a  senior  executive  officer 
upon  determining  that,  on  the  basis  of 
the  individual's  competence, 
experience,  character,  or  integrity,  the 
appointment  would  not  be  in  the  best 
interests  of  the  depositors  or  of  the 
public.  One  commenter  stated  that  the 
regulation  lacked  any  intimation  of  the 
criteria  that  the  regulator  would  apply 
'in  issuing  a  disapproval  and  that. 
without  identified  criteria,  it  would  be 
difficult  to  appeal  a  decision. 

The  establisnment  of  predetermined 
criteria  by  tha^OCC  goes  beyond  the 
statutory  requirements  of  section  914. 
The  OCC  believes  that  national  banks 
must  have  flexibility  in  identifying 
competent  personnel,  including  making 
decisions  regarding  their  competence, 
experience,  character  and  integrity. 
Similarly,  the  OCC.  in  its  review  of 
notices,  must  also  have  sufficient 
flexibility— circumscribed  by  statutory 
standards — in  fulfilling  its  statutorily 
mandated  responsibilities. 

Furthermore,  if  the  OCC  disapproves 
an  individual,  the  OCC  requires  that  the 
disapproval  letter  (1)  States  the  basis 
for  disapproval;  (2)  be  signed  by  the 
OCC  official  making  the  decision;  and 
(3)  be  mailed  to  the  national  bank  mth 
a  copy  to  the  disapproved  individual. 
Within  15  days  of  receipt  of  a  notice  of 


disapproval,  the  national  bank,  the 
disapproved  individual,  or  both,  may 
appeal  the  disapproval  to  the 
Comptroller  or  an  authorized  delegate. 
The  appeal  can  be  on  the  grounds  that 
the  reasons  given  for  disapproval  are 
contrary  to  fact  and/or  are  insufficient  to 
justify  disapproval. 

Another  commenter  was  concerned 
about  the  lack  of  accountability  of 
"anonymous"  decision-makers  passing 
on  section  914  notices  who  may  not 
have  the  judgment,  experience, 
information  and  skill  required  for  such 
decisions.  OCC  officials  making  the 
decisions  on  the  section  914  notices  will 
be  accountable  and  will  not  be 
anonymous  because  those  officials  will 
continue  to  issue  a  signed  letter  of 
disapproval.  Furthermore,  final 
decisions  will  continue  to  be  made  by 
experienced  OCC  supervisory  personnel 
and  appeals  will  be  decided  by  senior 
OCC  officials. 

2.  Waiver  of  Prior  Notice 

The  temporary  rule  provided  that, 
upon  petition,  the  OCC  may  waive  the 
prior  notice  requirement,  but  not  the 
filing  of  the  notice  required  under 
section  914.  if  the  OCC  finds  that  delay 
could  harm  the  national  bank  or  the 
public  interest  or  that  other 
extraordinary  circumstances  exist.  The 
temporary  rule  further  provided  that,  in 
granting  a  waiver,  the  OCC  would 
specify  the  time  period  in  which  the 
notice  had  to  be  submitted  and  that  a 
waiver  would  not  affect  the  authority  of 
the  OCC  to  issue  a  notice  of  disapproval 
within  30  days  of  the  receipt  of  a 
technically  complete  notice.  Finally,  the 
temporary  rule  provided  that,  in  the 
case  of  the  election — at  a  meeting  of  the 
shareholders — of  a  new  director<not 
proposed  by  management,  such  waiver 
is  granted.  In  such  situations  under  the 
temporary  rule,  the  bank  must  file  a 
notice  within  48  hours  of  the  time  the 
individual  was  notified  of  the  election. 

One  commenter  suggested  that  the 
regulation  provide  that  the  OCC  respond 
to  any  request  for  a  waiver  within  three 
days,  and  that  the  OCC  accept  these 
requests  by  letter,  cable,  fax,  or 
telephone.  In  adopting  the  final  rule,  the 
OCC  has  clearly  required  that  any 
request  for  a  waiver  be  in  writing.  A  fax 
or  other  electronic  means  that  produces 
a  written  request  is  permitted  as  long  as 
it  is  sent  to  the  appropriate  OCC  office. 
The  OCC  will  not  accept  telephone 
requests.  With  regard  to  limiting  the 
OCC's  time  to  respond  to  waiver 
requests,  exigent  or  emergency 
situations  requiring  a  waiver  depend 
upon  the  facts,  which  vary  with  each 
different  waiver  application.  Because 
these  situations  vary,  the  OCC  believes 


it  is  important  to  retain  its  flexibility  in 
responding  to  waiver  requests. 

With  respect  to  directors  nominated    . 
by  management,  one  commenter 
thought  that  the  temporary  rule  would 
require  that  the  OCC  pre-approve  the 
entire  slate  of  directors  pursuant  to  the 
procedures  set  forth  in  section  914  and 
these  implementing  regulations.  Section 
914  has  been  in  effect  since  the 
enactment  of  FIRREA  on  August  9, 
1989.  Since  that  time,  national  banks 
have  been  aware  of  the  requirements  of 
section  914  including  the  requirement 
that  all  individuals,  proposed  to  be 
added  to  the  board  of  directors  of 
certain  national  banks,  are  subject  to  the 
prior  notice  requirements  of  section  914. 
Thus,  pre-approval  of  directors  is 
feasible  and  recommended  by  the  OCC. 
However,  pre-approval  is  not  required. 
The  final  rule  requires  that  the  bank 
submit  notices  for  all  such  nominees  at 
least  30  days  in  advance  of  the  effective 
date  of  their  addition  to  the  board,  not 
30  days  in  advance  of  the  election.  If  the 
bank  believes  that,  due  to  extraordinary 
circumstances,  it  cannot  provide  30- 
days  prior  notice  to  the  C)CC.  then  the 
bank  must  request  a  waiver,  and  the 
OCC  may  grant  the  waiver  based  upon 
the  facts  presented  by  the  bank. 

With  respect  to  directors  not 
nominated  by  management,  the 
commenter  was  concerned  that  the  bank 
could  not  assume  that  a  waiver  would 
be  granted.  Without  a  waiver  such 
persons  are  prevented  from  joining  the 
board  immediately.  This  concern  is 
unfounded.  The  temporary  rule,  and  the 
final  rule  as  adopted  today,  state  clearly 
that  a  waiver  is  granted  in  these 
situations.  However,  the  waiver  is 
granted  contingent  upon  the  bank  filing 
a  technically  complete  notice  in  a 
timely  manner  with  the  OCC. 

Finally,  with  respect  to  waivers,  the 
OCC  has  made  three  clarifying  changes 
to  the  final  rule.  First,  the  OCC  has 
revised  the  provision  regarding  waiver 
of  prior  notice  to  clarify  that  the  length 
of  the  waivtr  period  is  based  on  the 
circumstances  of  each  situation. 

Second,  once  the  OCC  has  granted  a 
waiver,  the  proposed  individual  may 
assume  the  position  on  an  interim  basis, 
and  the  bank  must  submit  a  technically 
complete  notice  in  a  timely  manner  as 
provided  for  in  the  waiver.  If  a 
technically  complete  notice  is  filed  in  a 
timely  manner,  the  proposed  individual 
can  serve  on  an  interim  basis  until  the 
individual  and  the  bank  receive  a  notice 
of  disapproval.  If  a  technically  complete 
notice  is  not  filed  in  a  timely  manner, 
the  proposed  individual  must  resign  his 
or  her  position.  The  individual  can 
assume  the  position  on  a  permanent 
basis  after  the  bank  receives  a  noticefof 
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intent  not  to  disapprove  or  the  30-day 
review  period  elapses.  Third,  in  the  last 
sentence  of  §  5.51(e)(4)(i)  of  the 
temporary  rule,  the  OCC  has  replaced 
the  phrase  "within  30  days  of  the 
receipt  of  a  technically  complete  notice" 
with  "within  30  days  of  the  expiration 
of  such  waiver."  This  new  language  is 
found  in  §  5.51(e)(7)(i)  of  the  final  rule. 
The  OCC  amended  this  language  to  be 
consistent  with  the  statutory  language  of 
section  914. ^  This  change  provides  the 
OCC  with  the  full  30  days  to  review  the 
notice  after  the  last  possible  date  that 
the  technically  complete  notice  could  be 
submitted  under  the  terms  of  the  waiver 
(i.e.,  on  the  date  the  waiver  expires). 

D.  General  Comments 

Other  commenters  made  more  general 
comments  disagreeing  %vith  the 
approach  embodied  by  the  temporary 
rule.  One  commenter  characterized  the 
prior  notice  requirement  as 
"cumbersome"  and  stated  that  "if  the 
existing  board  and  senior  management 
do  not  nave  the  capability  of  placing 
prudent  and  qualified  people  in  these 
positions,  then  the  Comptroller's  office 
should  be  looking  at  replacing  them." 
Another  commenter  contended  that  the 
temporary  rule  inappropriately  shifts 
control  of  hiring  and  appointment  of 
board  members  and  senior  executive 
officers  from  banks  to  the  government. 
These  commenters  suggested  that  the 
OCC  should  predetermine  qualifications 
and  criteria  for  the  hiring  of  senior 
executive  officers  and  the  designation  of 
directors  or,  alternatively,  that  banks 
should  consider  input  fit)m  the  OCC 
with  respect  to  persons  under 
consideration  in  making  their  decisions. 

As  stated  earlier,  prior  review  by  the 
OCC  and  an  opportunity  to  disapprove 
proposed  directors  and  senior  executive 
officers  of  certain  institutions  is 
required  by  statute  and  beyond  the 
authority  of  the  OCC  to  change.  The 
predetermination  by  the  OCC  of  rigid, 
fixed  qualifications  would  be  more 
intrusive  than  the  statutory 
requirements,  which  permit  institutions 
broad  flexibility  in  identifying 
appropriate  personnel.  Also,  the 
alternative  suggestion  involving  OCC 
input  would  still  require  the  OCC  to 
have  prior  notice  of  a  proposed 
appointment,  to  receive  the  information 
called  for  by  section  914,  to  investigate 
and  to  make  a  determination  as  to  the 
suitability  of  the  proposed  individual. 
Consequently,  the  OCC  has  not  adopted 
these  suggestions. 


'Twelve  U.S.C  18311(c)(2)  provides  ihal  such 
waivers  shall  not  aflecl  the  authority  of  the  OCC  to 
issue  notices  of  disapproval  of  such  additions  or 
employment  of  such  individuals  within  30  days 
after  each  such  waiver. 


in.  Other  Issues 

In  addition  to  the  above  changes  made 
to  provisions  which  were  the  subject  of 
comments,  the  OCC  has  made  other 
revisions  and  undertaken  other  analysis 
with  regard  to  the  temporary  rule  for 
purposes  of  clarification  and/or  to  ease 
burdens  which  may  be  imposed  upon 
national  banks  during  the  notice  period. 

A.  Effect  on  Other  Statutes 

The  OCC  does  not  believe  that 
Congress,  in  enacting  section  914. 
intended  to  repeal  other  pre-existing 
statutory  authority  permitting  the  OCC 
to  require  notice  in  similar  situations. 
Specifically,  section  914  does  not 
displace  or  supersede  the  OCC's  long 
standing  authority  under  the  National 
Bank  Act's  chartering  provisions  (12 
U.S.C.  21  et  seq.)  to  require  prior  review 
of  proposed  changes  in  executive 
officers  for  two  years  as  a  condition  of 
granting  the  charter.  Unlike  the  prior 
review  authority  of  section  914.  the 
chartering  authority  does  not  require  the 
OCC  to  complete  its  review  or  to  issue 
a  notice  of  disapproval  within  30  days. 

Likewise,  section  914  does  not 
displace  or  repeal  any  provision  of 
section  8(b)  of  the  FDIA,  12  U.S.C. 
1818(b).  This  statute  authorizes  the  OCC 
to  include  a  provision  in  a  cease  and 
desist  order  requiring  a  national  bank  to 
employ  qualified  officers  or  employees 
(who  may  be  subject  to  approval  by  the 
OCC).  12  U.S.C.  1818(b)(6)(E).  Like  the 
chartering  authority,  this  authority  does 
not  require  the  OCC  to  complete  its 
review  or  to  act  with  respect  to  a 
proposed  individual  in  30  days. 

Further,  section  914  does  not  displace 
any  provision  of  section  38(0  of  the 
FDL\,  12  U.S.C.  1831o(0.  This  statute 
authorizes  the  OCC  to  do  one  or  more 
of  the  following:  Order  a  new  election 
for  the  national  bank's  board  of 
directors;  require  the  national  bank  to 
dismiss  from  office  any  director  or 
senior  executive  officer  who  had  held 
office  for  more  than  180  days 
immediately  before  the  institution 
became  undercapitalized;  or  requfre  the 
national  bank  to  employ  qualified  senior 
executive  officers  (who,  if  the  CXX:  so 
specifies,  shall  be  subject  to  approval  by 
the  OCC.)  This  statute,  like  the 
chartering  authority,  does  not  require 
the  OCC  to  complete  its  review  or  to  act 
with  respect  to  a  proposed  individual  in 
30  days. 

Finally,  it  is  emphasized  that 
compliance  with  the  prior  notice 
requirement  of  section  914  does  not 
remove  the  requirement  for  certain 
individuals  to  comply  with  the 
provisions  of  section  19  of  the  FDIA,  12 
U.S.C.  1829.  Pursuant  to  section  1829. 


persons  previously  convicted  of 
criminal  offenses  involviqaflshxinesty 
or  breach  of  trust  may  notBecome 
institution-affiliated  parties  with  respect 
to  national  banks,  or  participate.  \ 
directly  or  indirectly,  in  the  condik:t  of 
a  national  bank's  affairs,  without  ^---v 
obtaining  the  written  consent  of  the 
FDIC.  Section  914  does  not  preclude  or 
remove  the  requirement  for  an  affected 
individual  to  obtain  separate  written 
consent  from  the  FDIC  pursuant  to 
section  1829. 

B.  Rules  of  General  Applicability 

The  temporary  rule  provided  that 
§  5.5.  entitled  "Fees",  did  not  apply  to 
§  5.51.  However.  %  5.7  is  applicable  to 
§  5.51  and  authorizes  the  OCC  to  assess 
fees  for  investigations  pursuant  to  12 
CFR  part  8.  The  OCC  has  studied  th« 
cost  of  processing  section  914  notices 
since  the  temporary  rule  was  published. 
As  a  result  of  these  efforts,  the  CXX 
determined  that  charging  a  fee  under 
§  5.5  is  the  most  efficient  way  to  recover 
the  cost  of  processing  section  914 
notices.  Therefore,  §  5.5  is  applicable  to 
§  5.51  and  a  filing  fee  will  be  set  under 
§  5.5.  The  filing  fee  will  be  published  in 
a  notice  as  prescribed  by  12  CFR  8.8. 
The  final  rule  has  been  amended  to 
reflect  this  change. 

C.  Applicability  to  Officials  of  Federal 
Branches 

The  definition  of  national  bank 
includes  any  federal  branch  of  a  foreign 
bank  with  deposits  insured  by  the 
Federal  Deposit  Insurance  Corporation 
("FDIC").  However,  with  the  exception 
of  persons  functioning  as  the  chief 
managing  official  of  a  federal  branch, 
this  final  rule  does  not  cover  changes  in 
senior  executive  officers  or  directors  of 
foreign  banks  that  operate  federal 
branches.  The  OCC  has  modified  the 
definitions  of  senior  executive  officer 
and  director  to  clarify  this  position. 

D.  Applicability  of  Section  914  to 
Insured  Depository  Institutions 

In  the  temporary  rule,  the  definition 
of  national  bank  included  "any  national 
bank,  any  district  bank,  and  any  Federal 
branch  or  Federal  agency."  In  the 
statute,  (Congress  designated  the 
institutions  covered  by  section  914  as 
"insured  depository  institutions".  In  the 
final  rule,  the  OCC  has  changed  the 
definition  of  national  bank  in 
§  5.51(c)(2)  to  limit  the  application  of 
section  914  to  institutions — that  is, 
national  banks,  District  banks  or  federal 
branches — with  deposits  insiued  by  the 
FDIC.  Federal  agencies  have  been 
excluded  from  the  definition  of  national 
bank  in  the  final  rule  because  they  do 
not  accept  deposits  insured  by  the  FDIC. 


27450         Federal  Regisier  /  Vol.  58.  No.  88  /  Monday.  May  10.  1993'  /  Rules  and  Regulations 


Thus,  the  prior  notice  requirement  in 
S  5.51(dJ  is  applicable  to  national  bfuiks. 
District  banks,  and  federal  branches 
with  deposits  insured  by  the  FCHC 

E.  Applicohility  of  Section  914  to  New 
Depi)sHoTy  Institutions 

Under  the  temporary  rule,  the  prior 
notice  requirement  was  triggered  for  a 
new  institution  when  "the  national 
bank  has  been  chartered  less  than  two 
years."  In  the  final  rule,  the  factor 
triggering  the  prior  notice  requirement 
for  a  new  institution  is  whether  "the 
national  bank  has  been  operated  as  an 
insured  depository  institution  for  less 
than  two  years."  The  CXX:  believes  that 
with  respect  to  new  depository 
institutions  Congress  intended  to 
encompass  institutions  that  do  not  have 
a  significant  track  record  of  operations 
as  insured  depository  institutions. 
Therefore,  the  most  appropriate  measure 
consistent  «irith  Congrmsional  intent  is 
the  tolling  of  the  two-year  time  period 
from  the  time  the  institution  began  its 
operations  as  an  insured  depository 
institution. 

"Consequently,  the  CXX  believes  that 
when  an  FDIC-insured  depository 
institution,  such  as  a  state  bank  or  a 
savings  association,  converts  to  a 
national  bank  charter,  the  act  of 
conversion  will  not  require  the^ 
institution  to  file  a  section  914  notice  if. 
within  two  years  after  the  conversion, 
new  directors  or  senior  executive 
officers  are  proposed,  iiowevar.  the 
prior  notice  requirement  of  section  914 
would  cover  a  situation  where  the 
converting  institution  had  been 
operated  as  an  insured  depository 
institution  for  less  than  two  years  prior 
to  the  conversion.  Following  the 
conversion,  the  prior  notice  requirement 
would  apply  until  two  years  had 
elapsed  after  the  bank  began  operations 
as  either  an  insured  savings  association 
or  insured  bank.  On  the  other  hand, 
where  a  national  bank  that  is  not  an 
insured  depository  institution  changes 
its  operations  so  that  it  becomes  an 
insured  depository  institution,  the  two- 
year  period  starts  when  the  bank  be^ns 
operations  as  an  insured  depository 
institution. 

F.  Requests  for  Additional  Information 
Following  Receipt  of  a  Technically 
Complete  Notice 

If  the  OCC.  during  its  review  of  a 
technically  complete  notice,  discovers 
information  which  may  lead  to  a 
disapproval  before  the  end  of  the  30-day 
review  period,  under  §S.51(eK3).  the 
OCC  may  reqtiest  in  writing,  when 
feasible,  that  the  bank  submit  additional 
information,  %vithin  a  certain  time 
frame,  which  addresses  the  discovered 


inforination.  Because  the  OCC  cannot 
extend  the  30-day  review  period,  the 
bank  must  provide  the  additional 
information  by  the  date  specified  by  the 
OCC  However,  the  bank  may  request, 
under  §  5.51{e)(4)(i).  that  the  OCC 
suspend  processiitg  the  notice  for  up  to 
60  days  if  the  bank  ia  unable  to  respond 
to  the  request  for  additional  Information 
within  the  time  period  specified  by  the 
OCC. 

If  the  bank  does  not  provide  the 
additional  information  before  the 
expiration  of  the  applicable  time  period, 
t'la  OCC  has  two  choices;  it  can  make 
a  decision  on  the  notice  based  on  the 
information  then  before  it  (drawing  any 
reasonable  inferences  from  the  bank's 
failure  to  provide  the  requested 

'  information)  or  it  can  treat  the  notice  as 
abandoned  pursuant  to  S  5.7  and  inform 
the  national  bank  and  the  individual  of 

^this  determination  in  writing. 

G.  Instances  When  the  OCQDoes  Not 
Receive  Report(sl  That  it  I^as  Rbqftested 
From  Other  Government  Ajgencie 
Within  the  30-day  Revie^^riod 

Occasionally,  the  OCG  does  not 
receive  a  report  or  reports  that  it  has 
requested  from  other  government 
agencies  concerning  a  proposed 
individual  within  the  30-oay  review 
period.  In  that  case,  the  OOC  may 
request  that  the  bank  and  the  proposed 
individual  certify,  by  signing  a  letter 
provided  by  the  OCC,  that  the 
individual  will  not  assume  the  proposed 
position  until  the  OCC  has  received  and 
reviewed  the  reportfs]  and  has  issued  a 
notice  of  intent  not  to  disapprove.  In 
making  this  request,  the  OCC  will  notify 
the  bank  and  the  individual  of  the  basis 
for  the  OCC's  unwillingness  to  issue  a 
notice  of  intent  not  to  disapprove  before 
the  end  of  the  30-day  review  period.  If 
either  the  bank  or  the  individual  does 
not  sign  the  certification  before  the  end 
of  the  30-day  review  period,  the  OOC 
will  decide  whether  to  issue  a  notice  of 
disapproval  based  on  the  information 
then  before  it  The  final  rule  has  been 
modified  to  reflect  this  diange. 

H.  Commencement  of  Service 

The  temporary  rule  provided  that  the 
proposed  individual  may  begin  service 
in  a  position  upon  the  expiration  of  the 
30-day  review  period  unless  the  OOC 
issues  a  notice  of  disapproval  by  the  end 
of  that  period.  The  OCC  has  modified 
the  final  rule  to  provide  additional 
guidance  on  the  question  of  when  an 
individual  can  assume  the  proposed 
position.  Under  the  final  rule,  an 
individual  may  assume  the  proposed 
position  following  the  end  of  the  30-day 
review  period,  unle<w:  (1)  The  OCC 
issues  a  notice  of  disapproval  during  the 


30-day  review  period:  (2)  the  OCC 
suspends  the  30-day  review  period 
pursuant  to  §5.Sl(e)(4)(i);  (3)  the  bank 
and  the  proposed  individual  certify. 
pursuant  to  $  S.51(eM4)(ii).  that  the 
individual  will  not  assume  the  proposed 
position:  or  (4)  the  national  banV  does 
not  provide  additional  information 
within  the  time  period  required  by  the 
OOC  pursuant  to  §  S.Sl(e)(3)  and  the 
OOC  informs  the  national  bank  in 
writing  that  it  is  treating  the  notice  as 
abandoned  pursuant  to  §  5.7. 

/.  Appeal  procedures 

If  the  OCC  disapproves  an  individual, 
the  OCC  requires  that  the  disapproval 
letter  (1)  States  the  basis  for 
disapproval:  (2)  is  signed  by  the  OCC 
official  making  the  decision:  and  (3)  is 
mailed  to  the  national  bank  with  a  copy 
to  the  disapproved  individual.  Within 
15  days  of  receipt  of  a  notice  of 
disapproval,  the  natioial  bank,  the 
disapproved  individual  or  both  may 
appeal  the  disapproval  to  the 
Comptroller  or  an  authorized  delegate. 
The  appeal  can  be  on  the  grounds  that 
the  reasons  given  for  disapproval  are 
contraiy  to  fact  and/or  are  insufficient  to 
justihr  disapproval.  The  appellant 
should  submit  all  documents  and 
written  arguments  that  the  appellant 
believes  should  be  considered  in 
support  of  the  appeal. 

The  Comptroller  or  an  authorized 
delegate  may  designate  an  appellate 
official  who  was  not  previously 
involved  in  the  decision  leading  to  the 
appeal  at  issue.  The  appellate  official 
will  make  an  independent 
determination  after  considering  all 
information  submitted  with  the  original 
notice,  the  material  before  the  OCC 
official  who  made  the  initial  decision, 
and  any  information  submitted  by  the 
appellant  in  support  of  the  appeal.  The 
Comptroller,  authorized  delegate,  or  the 
appellate  official  will  inform  the 
appellant  of  the  result  in  writing.  If  the 
appellate  official  overturns  the  original 
decision,  the  individual  may  assume  the 
designated  position. 

/.  Senior  Executive  Officer  Definition 

The  OOC  clarified  the  senior 
executive  officer  definition  by  shifting 
the  list  of  specific  positions  covered  by 
the  definition  to  the  beginning  of  the 
definition.  The  definition  retains  the 
OCCs  discretion  to  identify  an 
individual  who  will  occupy  a  position 
not  specified  in  the  list  and  will 
exercise.$ignificant  influence  over,  or 
participate  in,  major  policy  making 
decisions  of  the  bank,  without  regard  to 
the  individual's  title,  salary  or 
compensation.  The  OCC  believes  that 
the  change  will  provide  national  banks 


IMI 
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1  vith  more  certainty  over  which 
>ositions  ate  covered  by  the  definition 
of  senior  executive  officer.  The  CXX 
deleted  the  position  of  president 
because  the  individual  who  will  occupy 
that  position  will  also  perform  one  of 
the  listed  functions.  The  final  rule  has 
been  modified  to  reflect  this 
darificatioa. 

IV.  Keqaest  for  Comments 

The  temporary  rule  and  the  final  rule 
adopted  today  provide  that  section  914 
notices  are  triggered  by  changes  in 
control  of  a  national  bank  only  %vhen 
notices  must  be  filed  with  tim  OuC 
pursuant  to  the  Change  in  Bank  Control 
Act.  As  a  general  matter,  acquisitions  of 
national  banks  by  bank  holding 
companies  are  not  subject  to  the  Change 
in  Bank  Control  Act,  and  therefore  sudi 
a  change  in  control  would  not  trigger 
the  submission  of  section  914  notices 
fo^  the  subsequent  two-year  period. 

Xfowever,  the  OCC  believes  that 
review  of  additional  or  replacement 
bank  directors  and  senior  executive 
officers  pursuant  to  section  914  may  be 
appropriate  where  control  of  a  rational 
bank  has  been  acquired  by  a  newly 
established  bank  holding  company.^ 
There  are  three  pritMty  reasons  for 
presenting  this  proposal. 

First,  in  the  absence  of  facts  triggering 
section  914  on  other  grounds, 
individuals  who  wish  to  acquire  a 
national  bank  without  triggering  the 
prior  notice  requirement  under  the 
change  In  control  provisions  of  section 
914  need  only  form  a  bank  holding 
company.  By  forming  a  bank  holding 
company,  the  individuals  are  exempted 
from  the  prior  notice  requirement  of  the 
Change  in  Bank  Control  Act  and 
consequently  from  section  914  under 
the  OCC's  current  interpretation  of 
change  in  control.  Second,  the  fXX:  is    . 
concerned  about  previously  unregulated 
entities  or  entities  without  a  significant 
regulatory  track  record  exercising 
significant  influence  over  their  newly 
acquired  subsidiary  national  bank(s). 
Third,  section  914  does  not  expressly 
require  that  changes  in  control  be 
limited  to  those  triggering  Change  in 
Bank  Control  Act  notices. 

Thus,  the  OCC  is  proposing  that, 
unless  one  of  two  exceptions  applies, 
when  a  national  bank  is  acquired  by  a 
bank  holding  company  which  has  been 
regulated  as  a  bank  holding  company  for 
less  than  two  years,  such  acquisition 
constitutes  a  change  in  control  within 
the  meaning  of  section  914.  The 


*The  OCC  notes  that  this  position  U  similar  lo  the 
Federal  Reserve  System  proposal  discussed  la  the 
preamble  lo  their  interim  rata.  See  55  FR  6787 
(codified  at  12  CFR  225.72). 


national  bank  must  file  section  914 
notices  with  the  OCC  with  respect  to 
additional  or  replacement  directors  and 
senior  executive  officers  for  a  period  of 
two  years  fit>m  the  date  the  bank  is  so 
acquired. 

There  are  two  exceptions  to  this 
proposal.  The  first  is  when  the  newly 
established  bank  holding  company  is 
itself  owned  by  a  registered  bank 
holding  company  that  has  been  in 
existence  for  more  than  two  years.  The 
second  is  when  the  newly  eMablished 
bank  holding  company  is  established  in 
a  reorganization  where  substantially  all 
of  the  shareholders  of  the  bank  holding 
company  were  shareholders  of  the  bank 
prior  to  the  bank  holding  company's 
formation. 

The  OCC  believes  that  the  issue  of 
whether  section  914  applies  should  not 
depend  on  whether  a  group  of 
individuals  chooses  to  acquire  control 
of  a  national  bank  as  individuals  or. 
instead,  opts  to  form  a  holding  company 
to  undertake  the  acquisition.  The  OCC 
is  requesting  comment  on  this  proposal 
for  a  period  of  60  days. 

V.  EfTeclive  date 

Because  the  final  rule  makes  only 
technical  and  clarifying  changes  to  the 
temporary  regulation  currently  in  effect 
or,  in  certain  instances,  eases 
restrictions  currently  imposed  by  the 
temporary  rule,  it  is  effective 
immediately  upon  its  publication  in  the 
Federal  Register. 

Thus,  the  final  rule  applies 
immediately  to  all  national  banks  that: 
(1)  Begin  operations  as  insured 
depository  institutions;  (2)  are  subject  to 
a  change  in  control  that  triggers 
application  of  section  914  and  this 
implementing  regulation;  or  (3)  are 
insured  depository  institutions  and  fail 
to  meet  their  minimum  capital 
requirements  or  are  in  "troubled 
condition"  for  purposes  of  section  914 
and  this  final  rule. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  fkial  regulation  has 
been  reviewed  and  approved  by  the 
OfTice  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507)  under  control  number  1557-0014. 

The  estimated  average  burden 
associated  with  this  collection  of 
information  is  6  hours  per  response  or 
recordkeeper.  depending  on  individual 
circum.stances.  Comments  concerning 
the  accuracy  of  this  burden  estimate 
should  be  directed  to  the  Office  of  the 
Comptroller  of  the  Currency, 
Legislative,  Regulatory  and  International 
Activities  Division.  Washington,  DC 


20219.  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1557-0014).  Washington.  DC 
20503. 

Regulatory  FlexibUity  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  final  rule  implements 
secti(m  914  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  Public  Law  101-73.  and 
imposes  only  the  minimum  burden 
necessary  for  compliance  with  the 
statute.  Therefore,  do  adjustment  of 
burden  to  account  for  bank  sixe  is 
possible. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  E.0. 12291  and  a  regulatory  impact 
analysis  is  not  required.  This  final  rule 
implements  section  914  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989.  Public  Law 
101-73.  and  imposes  only  the  minimum 
burden  necessary  for  compliance  with 
the  statute.  This  final  rule  also  relieves 
burden  imposed  under  the  temporary 
rule.  Under  the  temporary  rule,  all 
national  banks  could  be  sid>ject  to  the 
prior  notice  requirements  of  section  914. 
The  final  rule  covers  only  national 
banks  with  deposits  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

List  of  Subjects  in  12  CFR  Part  5 

Administrative  practice  and 
procedure.  Directors.  National  banks. 
Officers.  Reporting  and  recordkeeping 
requirements.  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  pan  5  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  5— [AMENDED] 

1.  The  authority  citation  for  part  5 — 
Rules,  Policies,  and  Procedures  for 
Corporate  Activities  continues  to  read  as 
follows; 

Anthority:  12  U.S.C  1  et  seq..  93a. 

2.<'Section  5.51  is  revised  to  read  as 
follows:  , 

fS^I    Change*  In  director*  and  aenlor 
executive  officera. 

(a)  Authority.  12  U.S.C  1831i. 

(b)  Pules  oj  general  applicability. 
Sections  5.4  and  5.8  through  5.11  do  not 
apply  to  changes  in  directors  and  senior 
executive  officers. 
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(c)  Definitions.  (1)  Direcforineans 
every  national  bank  director  except: 

(i)  A  director  of  a  foreign  bank  that 
operates  a  federal  branch:  and 

(ii)  An  advisory  director  who  does  not 
have  the  authority  to  vote  on  matters 
before  the  board  of  directors  and 
provides  solely  general  policy  advice  to 
the  board  of  directors. 

(2)  National  bank  means  any  national 
bank.  District  bank,  or  federal  branch, 
provided  that  the  institution  receives 
deposits  insured  by  the  Federal  Deposi| 
Insurance  Corporation.  \ 

(3)  Senior  executive  officer  means  the 
chief  executive  ofBcer,  chief  operating 
oflicer,  chief  financial  officer,  chief 
lending  officer,  chief  investment  officer 
and  any  other  individual  identified  by 
the  Office  to  the  national  bank  who 
exercises  significant  infiuence  over,  or 
participates  in,  major  policy  making 
decisions  of  the  bank  without  regard  to 
title,  salary  or  compensation.  The  term 
also  includes  employees  of  entities 
retained  by  a  national  bank  to  perform 
such  functions  in  lieu  of  directly  hiring 
the  individuals  and,  with  respect  to  a 
federal  branch  operated  by  a  foreign 
bank,  the  individual  functioning  as  the 
chief  managing  official  of  the  federal 
branch. 

(4)  Technically  complete  notice 
means  a  notice  that  provides  all  the 
information  requested  in  paragraph 
(e)(2)  of  this  section,  including  legible 
fingerprints,  complete  explanations 
where  material  issues  arise  regarding 
the  competence,  experience,  character, 
or  integrity  of  proposed  directors  or 
senior  executive  officers,  §nd  any 
additional  information  that  the  Office 
may  request  following  a  determination 
that  the  original  submission  of  the 
notice  was  not  technically  complete. 

(5)  Technically  complete  notice  date 
means  the  date  on  which  the  Office  has 
received  a  technically  complete  notice. 

(6)  Troubled  condition  means  a 
national  bank  that: 

(i)  Has  a  composite  rating  of  4  or  5 
under  the  Uniform  Financial 
Institutions  Rating  System; 

(ii)  Is  subject  to  a  cease  and  desist 
order,  a  consent  order,  or  a  formal 
written  agreement,  unless  otherwise 
informed  in  writing  by  the  Office;  or 

(iii)  Is  informed  m  writing  as  a  result 
of  a  supervisory  analysis  that  it  has  been 
designated  as  in  "troubled  condition" 
for  purposes  of  this  section. 

(a)  Prior  notice.  A  national  bank  shall 
provide  written  notice  to  the  Office  at 
least  30  days  prior  to  the  eff^ective  date 
of  any  addition  or  replacement  of  a 
member  of  the  board  of  directors,  the 
employment  of  any  individual  as  a 
senior  executive  officer,  or  a  change  in 
responsibihties  of  a  senior  executive 


officer  who  will  remain  a  senior 
executive  officer,  if: 

(1)  The  national  bank  has  operated  as 
an  insured  depository  institution  for 
less  than  two  years; 

(2)  Within  the  preceding  two  years, 
the  national  bank  has  undergone  a 
change  in  control  that  required  a  notice 
to  be  filed  under  the  Change  in  Bank 
Control  Act  or  §  5.50  of  this  part;  or 

(3)  The  national  bank  is  not  in 
compliance  with  minimum  capital 
requirements  applicable  to  such 
institution,  as  prescribed  in  §§  3.6  and 
3.9  of  this  chapter,  or  is  otherwise  in 
troubled  condition. 

(e)  Procedures.  (1)  Filing  notice. 
Notice  forms  and  instructions  can  be 
obtained  from  the  applicable  OCC 
district  or  field  office.  A  notice  must  be 
filed  by  the  national  bank  with  the 
applicable  OCC  district  or  field  office 
responsible  for  the  direct  supervision  of 
the  national  bank,  except  that  a 
multinational  bank  shall  file  with  the 
Deputy  Comptroller  for  Multinational 
Banking.  The  notice  must  contain  the 
information  set  forth  in  paragraph  (e)(2}' 
of  this  section.  When  a  notice  is  filed, 
earii  individual  must  attest  to  the 
validity  of  the  information  filed 
pertaining  to  that  individual.  The  30- 
day  review  period  begins  on  the 
technically  complete  notice  date. 

(2)  Content  of  notice.  A  notice  must 
contain  the  identity,  personal  history, 
business  background,  and  experience  of 
each  person  whose  designation  as  a 
director  or  senior  executive  officer  is 
subject  to  this  section.  The  notice  must 
include: 

(i)  A  description  of  his  or  her  material 
busines.s  activities  and  affiliations 
during  the  5  years  preceding  the  date  of 
the  notice; 

(ii)  A  description  of  any  material 
pending  legal  or  administrative 
proceedings  in  which  he  or  she  is  a 
part;^; 

(iii)  Any  criminal  indictment  or 
conviction  by  a  State  or  Federal  court; 
and 

(iv)  Legible  fingerprints  of  such 
person,  except  that  fingerprints  are  not 
required  with  respect  to  any  person 
who,  within  the  three  years  immediately 
preceding  the  date  of  the  present  notice, 
has  been  subject  to  a  notice  filed  with 
the  Office  pursuant  to  12  U.S.C.  1831i 
or  this  section  and  has  previously 
submitted  fingerprints. 

(3)  Requests  for  additional 
information.  Following  receipt  of  a 
technically  complete  notice,  the  Office 
may  make  a  written  request,  when 
feasible,  for  additional  information  and 
may  specify  a  time  period  during  which 
such  information  must  be  provided. 
Such  additional  information  may 


include,  but  is  not  limited  to,  up  to  10 
additional  years  of  an  individual's 
material  business  activities  and 
affiliations  depending  upon  the  facts. 

(4)  Suspension  of  the  30-day  review 
period,  (i)  When  the  Office  makes  a 
request  for  additional  information 
pursuant  to  paragraph  (e)(3)  of  this 
section,  the  national  bank  miist  provide 
the  information  within  the  time  period  .  - 
specified  by  the  Office  or  the  national     . 
bank  may  request  in  writing  that  the    , 
Office  suspend  processing  of  the  notice. 
To  enable  the  national  bank  to  provide  . 
such  information,  the  Office  may 
suspend  processing  for  a  period  of  up  to 
60  days  from  the  date  of  the  request.  If 
the  national  bank  has  not  provided  the 
requested  information  withinthe  latest 
applicable  time  period  specified'by  the 
Office: 

(A)  The  Office  may  make  its  decision 
based  on  the  information  then  before  it 
and  may  draw  any  reasonable  inferences 
from  the  national  bank's  failure  to 
provide  the  requested  information;  or 

(B)  The  Office  may  treat  the  notice  as 
abandoned  pursuant  to  §57  of  this  part 
and  inform  the  national  bank  in  writing. 

\     (ii)  If  the  Office  does  not  receive  a 
i>eport  that  it  requested  from  another 
government  agency  <;onceming  an 
individual  proposed  by  the  national 
bank  within  the  30-day  review  period, 
the  Office  may  request  that  the  nationar 
bank  and  the  proposed  individual 
certify,  by  signing  a  letter  provided  by 
the  Office,  that  the  individual  will  not 
assume  the  proposed  position  until  the 
Office  has  received  and  reviewed  the 
report  and  has  issued  a  notice  of  intent 
not  to  disapprove.  In  making  this 
request,  the  Office  will  notify  the 
national  bank  and  the  individual  of  the 
basis  for  its  unwillingness  to  issue  a 
notice  of  intent  not  to  disapprove  before 
.the  end  of  the  30-day  review  period 
without  receipt  and  review  of  the  report. 
If  either  the  national  bank  or  the 
individual  do  not  sign  the  certification 
before  the  end  of  the  30-day  review 
period,  the  Office  will  decide  whether 
to  issue  a  notice  of  disapproval  based  on 
the  information  then  before  it. 

(5)  Notice  of  disapproval.  The  Office 
may  disapprove  an  individual  proposed 
as  a  member  of  the  board  of  directors  or 
as  a  senior  executive  officer  upon 
determining  that — on  the  basis  of  the 
individual's  competence,  experience, 
character,  or  integrity — it  would  not  be 
in  the  best  interests  of  the  depositors  of 
the  national  bank  or  of  the  public  to 
permit  the  individual  to  be  employed 
by,  or  associated  with,  the  national 
bank.  The  Office  will  send  a  notice  of 
disapproval  to  both  the  national  bank 
and  the  disapproved  individual.  The  ' 
notice  of  disapproval  will  contain  a 
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statement  of  the  basis  for  disapproval 
and  will  be  signed  by  the  official 
making  the  decision. 

(6)  Notice  of  intent  not  to  disapprove. 
An  individual  proposed  as  a  member  of 
the  board  of  directors  or  as  a  senior 
executive  officer  may  begin  service 
before  the  expiration  of  the  30-day 
review  period  if  the  Office  notifies  the 
national  bank  of  an  intention  not  to 
disapprove  the  proposed  director  or 
senior  executive  officer. 

(7)  Waiver  of  prior  notice,  (i)  A 
national  bank  may  file  a  written  petition 
with  the  appropriate  OCC  supervisory    ' 
office  requesting  a  waiver  of  the  prior 
notice  requirement.  The  Oifice  may 
waive  the  prior  notice  requirement,  but 
not  the  filing  required  under  this 
section.  The  Office  may  grant  a  waiver 
if  it  finds  that  delay  could  harm  the 
national  bank  or  the  public  interest,  or 
that  other  extraordinary  circumstances 
justify  waiving  the  prior  notice 
requirement.  The  length  of  any  waiver 
"depends  on  the  circumstances  in  each 
individual  case.  If  the  Office  grants  a 
waiver,  the  national  bank  must  file  the 
lequired  notice  within  the  time  period 
specified  in  the  waiver  and  the 
proposed  individual  may  assume  the 
position  on  an  interim  basis  until  the 
individual  and  the  national  bank  receive 
i  notice  of  disapproval.  If  the  required 
notice  is  not  filed  within  the  time 
period  specified  in  the  waiver,  the 
proposed  individual  must  resign  his  or 
her  position.  The  individual  can  assume 
the  position  on  a  permanent  basis  after 
the  national  bank  receives  a  notice  of 
intent  not  to  disapprove  or  after  the  30- 
day  review  period  elapses.  A  waiver 
does  not  affect  the  Office's  authority  to 
issue  a  notice  of  disapproval  within  30 
days  of  the  expiration  of  such  waiver. 

(ii)  In  the  case  of  the  election  at  a 
meeting  of  the  shareholders  of  a  new 
director  not  proposed  by  management,  a 
waiver  is  aiitqmatically  granted  and  the 
proposed  individual  may  begin  service 
as  a  director.  However,  under  these 
circumstances,  the  national  bank  must 
file  the  required  notice  with  the 
expropriate  OCC  supervisory  office  as 
soon  as  practical  but  not  later  than 
seven  da3rs  from  the  date  the  individual 
is  notified  of  the  election. 

(8)  Commencement  of  service.  An 
individual  pmposed  as  a  member  of  the 
board  of  directors  or  as  a  senior 
executive  officer  may  assume  the  office 
following  the  end  of  the  30-day  review 
period,  which  begins  on  the  technically 
complete  notice  date,  unless; 

(i)  The  Office  issues  a  notice  of 
disapproval  during  the  30-day  review 
period; 


(ii)  The  Office  suspends  the  30-day 
review  period  pursuant  to  paragraph 
(e)(4)(i)  of  this  section; 

(iii)  The  national  bank  and  the 
individual  certify,  pursuant  to 
paragraph  (e)(4)(ii)  of  tliis  section,  that 
the  individual  will  not  assume  the 
proposed  position;  or 

(iv)  The  national  bank  does  not 
provide  additional  informaticn  within 
the  time  period  required  by  the  Office 
pursuant  to  paragraph  (e)(3)  of  this 
section  and  the  Office  treats  the  notice 
as  abandoned  pursuant  to  §5.7  of  this 
part. 

(f)  Appeal.  (1)  If  the  Office 
disapproves  a  notice,  its  disapproval 
letter  will  state  the  reason(s)  fof 
disapproval.  Within  15  days  of  receipt 
of  a  notice  of  disapproval,  the  national 
bank,  the  proposed  individual,  or  both 
may  appeal  the  disapproval  to  the 
Comptroller  or  an  authorized  delegate. 
The  national  bank  or  the  individual  may 
appeal  on  the  grounds  that  the  reason(s) 
for  disapproval  are  contrary  to  fact  and/ 
or  are  insufficient  to  justify  disapproval. 
The  appellant  must  submit  all 
documents  and  written  arguments  that 
the  appellant  wishes  to  be  considered  in 
support  of  the  appeal. 

(2)  The  Comptroller  or  an  authorized 
delegate  may  designate  an  appellate 
official  who  was  not  previously 
involved  in  the  decision  leading  to  the 
appeal  at  issue.  The  Comptroller, 
authorized  delegate,  or  the  appellate 
official  shall  consider  all  information 
submitted  with  the  original  notice,  the 
material  before  the  OCC  official  who 
made  the  initial  decision,  and  any 
information  submitted  by  the  appellant 
at  the  time  of  the  appeal. 

(3)  The  Comptroller,  authorized 
delegate,  or  the  appellate  official  shall 
independently  determine  whether  the 
appellant  has  demonstrated  either  that 
the  reasons  given  for  the  disapproval  are 
contrary  to  fact  or  are  insufficient  to 
justify  the  disapproval.  If  either  burden 
is  satisfied,  the  Comptroller,  authorized 
delegate,  or  the  appellate  official  shall 
overturn  the  disapproval. 

(4)  Uj>on  completion  of  the  review, 
the  Comptroller,  authorized  delegate,  or 
the  appellate  official  shall  notify  the 
appellant  in  writing  of  the  decision.  If 
the  original  decision  is  overturned,  the 
individual  may  assume  the  position  in 
the  bank  for  which  he  or  she  was 
proposed. 

Dated:  April  30, 1993. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
|FR  Doc  9i-10945  Filed  S-7-93;  8:45  ami 
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12CFRPart31 

[Docket  No.  93-09] 

Extensions  of  Credit  to  National  Bank 
Insiders 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTKW:  Final  rule. 

StWMARY:  The  Office  of  the  Comptroller 
of  the  Currency  is  amending  the 
authority  citation  in  its  regulation 
concerning  insider  lending.  This  change 
is  technical  in  nature  and  is  necessary 
because  of  recent  amendments  to  the 
statutory  authority  for  the  regulation.  It 
will  have  no  efi'ect  on  the  substance  of 
the  regulation. 

EFFECriVE  DATE:  May  10.  1993. 
ADDRESSES:  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street,  SW. 
Washington,  DC  20219.  V 

FOR  FURTHER  iNFORMATKM  CONTACT: 
David  V.  Thede,  Attorney,  Bank 
Operations  and  Assets  Division  (202) 
874-4460;  or  Robert  J.  Hemming, 
National  Bank  Examiner,  Chief  National 
Bank  Examiner's  Office,  (202)  874-5170. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991, 
Public  Law  102-242. 105  Stat.  2236. 
amended  section  22(h)  of  the  Federal 
Reserve  Act.  12  U.S.C  375b.  which  * 
governs  loans  to  a  bank's  officers  and 
directors.  As  a  result  of  this  amendment, 
the  existing  authority  citation  for  the 
OCC's  regulation  on  insider  lending.  12 
CFR  31.  is  now  incorrect.  The  citation 
to  12  U.S.C.  375b(2)  should  refer  instead 
to  section  375b(3).  Therefore,  the  OCC  is 
amending  the  authority  citation  in  part 
31  and  in  §31.1. 

The  OCC  finds  that  notice  and 
comment  under  5  U.S.C.  553(b)(B)  and 
a  delayed  effective  date  under  5  U.S.C. 
553(d)  are  unnecessary  since  the 
amendment  is  technical  and  the  rule  is 
a  rule  of  agency  management  which  will 
not  affect  the  substance  of  part  31. 

Regulatory  Flexibility  Act 

Since  this  final  rule  makes  only  a 
technical,  nonsubstantive  change  to 
update  a  statutory  dte  and  is  a  rule  of 
agency  management,  notice  and 
comment  are  not  required  under  the 
Administrative  Prooadure  Act. 
Therefore,  this  final  rule  is  exempt  from 
the  Regulatory  Flexibility  Act,  5  U.S.C 
605(b). 

Executive  Order  12291 

This  final  rule  is  not  subject  to  the 
requirements  of  Executive  Order  12291 
since  it  is  a  rule  of  agency  management 
and  makes  only  a  technical. 
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nonsubstantive  change  to  update  a 
statutory  cite.  It  is  exempt  under  section 
1,  paragraph  (a)(3)  of  Executive  Order 
12291. 

List  of  Subjects  in  12  CFR  Part  31 

Credit,  National  banks,  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  31  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  31— (AMENDED] 

1.  The  authority  citation  for  part  31  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C  375a(4).  37Sl>(3). 
1817(k),  and  1972(2)(G)(ii).  as  amended. 

2.  Section  31.1  is  revised  to  read  as 
follows: 

131.1    Autltority. 

This  subpart  is  issued  by  the 
Comptroller  of  the  Currency  pursuant  to 
12  U.S.C.  375a(4)  and  375b{3),  as 
amended. 

Dated:  April  30, 1993. 
Eugene  A.  Ludwrig. 
Comptroller  of  the  Currency. 
[FR  Doc.  93-10946  Filed  5-7-93;  8:45  amj 
MUJNaCOOE  aio-3>-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-MM-20»-AO:  AmendnMnt 
39-a568;  AD  93-09-01] 

Airworthiness  Directives;  Boeing 
Model  747-400. 757,  and  767  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400,  757,  and  767  series  airplanes,  that 
requires  a  one-time  inspection  of  the 
discharge  cartridges  and  electrical 
connectors  on  the  Bre  extinguisher 
bottles,  and  replacement  of  damaged 
cartridges  and  connectors.  This 
amendment  is  prompted  by  reports  of 
bent  pins  found  in  the  disdiarge 
cartridges  and  damaged  electrical 
connectors  on  some  fire  extinguisher 
bottles.  The  actions  specified  by  this  AD 
are  intended  to  ensure  the  proper 
discharge  of  the  fire  extinguisher  bottle 
in  the  event  of  a  fire. 


DATES:  Eniective  June  9, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  apptt>ved  by  the  Director 
of  the  Federal  Register  as  of  June  9, 
1993. 

ADOAESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ht)m  Boeing  Commercial  Airplane 
Company,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  &  Equipment  Branch, 
ANM-130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  ILind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2670:  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
400.  757,  and  767  series  airplanes  was 
published  in  the  Federal  Register  on 
December  29, 1992  (57  FR  61842).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  discharge  cartridges 
and  electrical  connectors  on  the  fire 
extinguisher  bottles,  and  replacement  of 
damaged  cartridges  and  connectors. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  s^^pports  the 
proposed  rufe.     / 

Ctae  commenter  requests  that  the 
statement  of  unsafe  condition  be  revised 
to  read,  "To  prevent  an  improper 
electrical  connection  of  the  fire 
extinguishing  system  due  to  a  damaged 
*  •  '."TheFAAconcurs  with  this 
commenter's  request  since  this  change 
in  wording  would  clarify  that  bent 
(damaged)  pins  in  the  discharge 
cartridge  may  result  in  improper 
electrical  connections  and  the 
consequent  misfiring  of  the  fire 
extinguisher.  The  final  rule  has  been 
revised  accordingly. 

One  commenter  requests  that  the 
operational  tests  of  the  discharge 
cartridges  specified  in  the  referenced 
service  bulletins  be  deleted  from  the 
requirements  of  the  final  rule,  since  the 
discharge  cartridge  must  be 
disassembled  to  accomplish  the 
proposed  visual  inspection  regardless  of 


the  outcome  of  the  operational  tests. 
The  commenters  note  that  the 
operational  tests  are  unnecessary  and 
expensive.  The  FAA  concurs.  After . 
further  review  of  the  inspection 
procedures  described  in  the  referenced 
service  bulletins,  the  FAA  has 
determined  that  safety  of  the  fleet  would 
not  be  affected  adversely  with  the 
deletion  of  the  requirement  to 
accomplish  the  operational  tests  prior  to 
performing  the  visual  inspection.  The 
FAA  finds  that  the  detailed  visual 
inspection  would  adequately  ensure 
that  damaged  discharge  cartridges  and 
electrical  connectors  would  be  detected 
and  replaced.  Therefore,  paragraph  (a) 
of  the  final  rule  has  been  revised  to  state 
that  the  operational  tests  of  the 
discharge  cartridges  specified  in  the 
service  bulletins  are  not  required  to  be 
accomplished  prior  to  performing  the 
detailed  visual  inspection. 

Several  commenters  request  that  the 
final  rule  be  revised  to  exclude  the 
requirement  for  the  cross-wiring  end-to- 
end  functional  tests  following  any 
maintenance  actions,  which  is  required 
by  AD  89-03-51,  amendment  39-6213 
(54  FR  20118,  May  10. 1989).  The 
commenters  note  that  the  proposed  one- 
time inspection,  if  performed  one 
cartridge  at  a  time,  would  avert  the 
potential  for  mis-wiring  and/or  mis- 
plumbing  in  the  fire  protection  systems. 
The  FAA  concurs.  The  FAA  has 
reviewed  all  available  data,  as  well  as 
the  proposed  requirement  for  a  detailed 
visual  inspection  of  the  auxiliary  power 
unit  (APU),  cargo  compartment,  and 
engine  fire  extinguishing  systems,  and 
has  determined  that  the  possibility  for 
mis-wiring  and  mis-plumbing  can  be 
averted  if  the  proposed  inspection  is 
performed  one  cartridge  at  a  time. 
Therefore,  the  final  rule  has  been 
revised  to  add  a  new  paragraph  (c)  to 
state  that  the  functional  tests  required 
by  AD  89-03-51  do  not  have  to  be 
performed  following  accomplishment  of 
the  inspection  required  by  this  final 
rule,  if  the  inspection  is  performed  one 
cartridge  at  a  time. 

Several  commenters  note  that  the 
referenced  Boeing  Alert  Service  Bulletin 
757-26A0032,  dated  October  22, 1992, 
lists  the  part  numbers  incorrectly.  The 
FAA  infers  from  this  comment  that  the 
commenters  would  like  the  part 
numbers  referenced  correctly  in  the 
final  rule.  The  FAA  concurs.  Since 
issuance  of  the  proposal,  Boeing  has 
issued  Notice  of  Status  Change  7^7- 
26A0032  NSC  2,  dated  February  4. 1993. 
that  lists  the  part  numbers  correctly. 
The  FAA  has  determined  that  the  part 
numbers  listed  in  the  service  bulletin 
were  non-existent;  therefore,  no 
operator  could  have  installed  the 
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incorrect  part  inadvertently.  The  final 
rule  has  been  revised  to  reference  this 
Notice  of  Status  Change  as  the 
appropriate  document  in  which  the 
correct  part  numbers  are  listed. 

One  commenter  questions  whether  or 
not  the  proposed  ins{>ection  needs  to  be 
performed  on  Boeing  Model  727  series 
airplanes  and  McDonnell  Douglas  DC-8 
and  DC-10  series  airplanes,  since  these 
airplanes  also  use  shunt  plugs  in  the 
discharge  cartridge  whenever  the 
electrical  connector  is  disconnected 
from  the  discharge  cartridge.  The 
commenter  contends  that  the  possibility 
exists  for  damaged  discharge  cartridges 
or  electrical  connectors  to  be  found  on 
the  fire  extinguisher  bottles  on  these 
airplanes.  The  FAA  does  not  concur. 
The  FAA  has  reviewed  all  available 
data,  has  discussed  this  issue  with 
representatives  from  Boeing  Commercial 
Airplane  Company,  and  has  found  that 
Boeing  Model  727  series  airplanes  use 
16-gauge  pins  that  are  20  percent  larger 
than  those  used  on  the  Boeing  Model 
747-400,  757,  and  767  series  airplanes; 
therefore,  these  pins  would  not  have  the 
same  propensity  for  damage  as  those 
used  in  the  Boeing  Model  747-400.  757, 
and  767  series  airplanes.  Since 
McDonnell  Douglas  Corporation  also 
uses  heavier  gauge  pins  on  the 
McDonnell  Douglas  DG-6  and  DC-10 
series  airplanes,  the  pins  on  these 
airplanes  also  would  not  be  subject  to 
the  damage  found  on  Boeing  Model 
747-400.  757,  and  767  series  airplanes. 
;    Several  commenters  recommend  that 
the  proposal  be  withdrawn,  since  the 
AD  addresses  a  problem  induced  by 
faulty  maintenance  practices,  which 
rulemaking  action  will  not  correct.  The 
commenters  assert  that  the  proposed 
inspection  is  currently  performed  by 
operators;  therefore,  the  FAA  need  only 
to  confirm  the  accomplishment  of  the 
inspection  with  the  cognizant  Flight 
Standards  District  Office.  The  FAA  does 
ijot  concur.  The  FAA  finds  that  the 
(faulty)  maintenance  practice  of  using 
shunt  plugs  in  the  discharge  cartridge 
whenever  the  electrical  connector  is 
disconnected  from  the  discharge 
cartridge  has  been  discontinued. 
However,  since  the  installation  of  shunt 
plugs  may  have  inadvertently  bent  the 
pins  in  the  discharge  cartridge,  the 

Sroposed  one-time  inspection  is  to 
etect  damaged  discharge  cartridges  and 
electrical  connectors.  Further,  since 
operators  have  reported  findings' of  bent 
pins  in  discharge  cartridges  on  fire 
extinguisher  bottles  installed  at  various 
locations  in  the  airplane,  the  FAA  has 
determined  that  sufficient  justification 
exists  for  issuance  of  this  rulemaking 
action  to  ensure  that  bent  pins  are 
detected  in  a  timely  manner. 


Consequently,  this  rulemaking  action  is 
the  means  by  which  the  FAA  can  ensure 
positively  that  the  unsafe  condition 
posed  by  improper  electrical  connection 
(caused  by  bent  pins)  in  the  fire 
extinguishing  system  and  the  resultant 
misfiring  of  the  fire  extinguisher  is 
detected  and  corrected. 

The  economic  impact  information, 
below,  has  been  revised  to  correct  a 
mathematical  error  that  appeared  in  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,059 
airplanes  of  the  affected  design  in  the 
worldwide  fleet;  of  this  number,  149  are 
Model  747-400  series  airplanes,  489  are 
Model  757  series  airplanes,  and  421  are 
Model  767  series  airplanes.  The  FAA 
estimates  that  496  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD;  of 
this  number,  22  are  Model  747-400 
series  airplanes,  311  are  Model  757 
series  airplanes,  and  163  are  Model  767 
series  airplanes. 

The  FAA  estimates  that  it  will  take 
approximately  5  work  hours  per 
airplane  (.25  work  hour  per  cartridge)  to 
accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $136,400,  or 
$275  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
iy89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-09-01  Boeing:  Amendment  39-6568. 
Docket  92-NM-209-AD. 

Applicability:  Mode!  747-400  series 
airplanes,  passenger  and  combi 
conngurations,  line  positions  696  through 
906,  inclusive:  Model  757  series  airplaoes, 
line  numbers  1  through  488.  inclusive;  and 
Model  767  series  airplanes,  line  numbers  1 
through  421,  inclusive;  certincaled  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  improper  electrical 
connection  of  the  fire  extinguishing  system 
due  to  8  damaged  discharge  cartridge  or 
electrical  connector  on  the  Tire  extinguisher 
bottle,  accomplish  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  conduct  a  detailed  visual 
inspection  to  detect  damage  to  the  discharge 
cartridges  and  the  electrical  connectors  on 
each  fire  extinguisher  bottle  installed  in 
auxiliary  power  unit  (APU).  cargo 
compartment,  and  engine  fire  extinguishing 
systems,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-26A2210,  dated  October 
29. 1992  (for  Model  747-400  series 
airplanes);  Boeing  Alert  Service  Bulletin 
757-26A0032,  dated  October  22, 1992,  as 
amended  by  Notice  of  Status  Change  757*- 
26A0032  NSC  2.  dated  February  4. 1993  (for 
Model  757  series  airplanes):  or  Boeing  Alert 
Service  Bulletin  767-26A0089,  dated  October 
22, 1992  (for  Model  767  series  airplanes);  as 
applicable.  The  operational  tests  of  the 
discharge  cartridges  specified  in  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin  are  not  required  to 
be  performed  prior  to  accomplishing  the 
detailed  visual  inspection  required  by  this 
paragraph.  Since  an  operational  test  of  the 
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fire  axtlngulthing  system  can  be  successfully 
completed  even  if  there  is  a  damaged  plo  or 
coDJMCtor,  this  inspection  must  be  perfcnned 
by  visually  examining  the  discharge  cartridge 
and  the  electrical  connector. 

(b)  If  any  damage  is  detected  during  the 
Inspection  required  by  paragraph  (a)  of  this 
AO,  prior  to  further  flight,  replace  the 
damaged  item  «irith  a  serviceable  part  and 
perform  an  operational  test  of  the  bottle 
dischaige  cartridge  circuit  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
26A2210,  dated  October  29. 1992  (for  Model 
747-400  series  airplanes);  Boeing  Alert 
Service  Bulletin  7S7-29A0032,  dated  October 
22, 1992,  as  amended  by  Notice  of  Status 
Change  7S7-26A0032  NSC  2,  datqd  February 
4, 1993  (for  Model  7S7  series  airplanes)-,  cr 
Boeing  Alert  Service  Bulletin  767-26A008a. 
dated  October  22, 1992  (for  Model  767  series 
airplanes);  as  applicable.  Any  discrepancy 
detected  as  a  result  of  the  operational  test 
must  be  corrected  prior  to  further  flight. 

(c)  The  cross-wiring  end-to-end  functional 
tests  required  by  AD  89-03-51,  Amendment 
39-6213,  do  not  have  to  be  accomplished 
following  performance  of  the  inspection 
required  by  paragraph  (a)  of  this  AD,  if  the 
Inspection  is  accomplished  one  discharge 
cartridge  at  a  time. 

(d)  As  of  the  effective  date  of  this  AD,  no 
erson  shall  install  a  fire  extinguisher  bottle 

oi>^y  airplane  unless  the  discharge 

I  and  electrical  connector  have  been 
inspecteolii.  accordance  with  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  l>y  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operatora 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approvec  alternative  methods  of 
compliance  with  this  AD,  If  any,  may  be 
obtained  from  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  Issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
acG^plished. 

^The  inspection  and  replacenM>nt  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-26A2210,  dated  October 
29, 1992  (for  Model  747-400  series 
airplanes):  Boeing  Alert  Service  Bulletin 
7S7-26A0O32,  dated  October  22, 1992,  and 
NoHce  of  Status  Change  757-26A0O32  NSC  2. 
dated  February  4. 1993  (for  Model  757  series 
airplanes;,  or  Boeing  Alert  Service  Bulletin 
767-26A0089.  dated  October  22, 199?  (for 
Model  767  series  airplanes);  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
OfTice  of  the  Federal  Register,  800  North 


^itol  Street,  NW.,  suite  700.  Washington, 

(h)  This  amendment  becomes  effective  on 
June  9, 1993. 

Issued  in  Ranlon.  Washington,  on  April  28, 
1993. 

Darrell  M.  Psdersoa, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 

IFR  Doc  93-10880  Filed  5-7-93;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  92-NM-242-AO;  Amendment 
39-8570;  AO  93-09-03] 

AirworthineM  Directives;  Dassault 
Aviation  Model  Mystere-Falcon  900 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dassault  Aviation 
Model  Mystere-Falcon  900  series 
airplanes,  that  requires  modification  of 
the  windshield  support  structure-to-aft 
window  frame  attachment  at  frame  4. 
This  amendmeht  is  prompted  by  the 
results  of  fatigue  tests,  which  revealed 
cracking  in  the  windshield  support 
structure  at  the  aft  window  frame 
attachment  points.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
fatigue  cracking,  which  could  lead  to 
reduced  structural  integrity  of  the 
windshield  support  structure  < 
potential  loss  of  the  windshieldj 
DATES:  Effective  June  9, 1993. 

The  incorporation  by  reference  ^ 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  9, 
1993. 

AOOf^ESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Falcon  Jet  Corporation,  Customer 
Support  Department,  Teterboro  Airport, 
Teterboro,  New  Jersey  07608.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  VtFORMATKM  CONTACT:  Greg 
Kolt.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Diregtorg 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206J  227-2140;  fax  (206J  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  to  incltide  an 

airworthiness  directive  (AD)  that  is 
applicable  to  certain  Dassault  Aviation 
Model  Mystere-Falcon  900  series 
airplanes  was  published  in  the  Federal 
Register  on  February  8,  1993  (58  FR 
7495).  That  action  proposed  to  require 
modiGcation  of  the  windshield  support 
structure-to-aft  window  frame 
attachment  at  frame  4. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  45 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  boiu*. 
Based  on  these  figures,  the  total  cost 
Impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $24,750,  or  $2,475  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribuUpn  of  power  and 
responsibilitiesamong  the  various 
levels  of  government.  Therefore,  in 
accordance  wiflh  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufiGcient  federalism 
implicatioiK  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  th^reasons  discussed  above,  I 
^certify  mat  this  action  (1)  is  not  a  "major 

^e"  xLider  ^dbutive  Order  12291;  (2) 
is  not  aV'signiflcant  rule"  un(^r  DOT 
Reguktpry  Policies  and  Procedures  (44 
FR  11014,  February  26, 1979):  and  (3)   . 
will  nonbeve  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  theViiteria  of  the  Regulatory 
Flexibility  Met.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ef^bfecU  in  14  CFR  Part  39 

Lir  transportation.  Aircraft,  Aviation 
ifety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g};  and  14  CFR 
11.89. 


iness 


§39.13    [AmendMi]  ^ ^ 

2.  Section  39.13  fs  amende^y 
adding  the  following  new  airwol] 
directive:  \ 

B3-09-03  Dassault  Aviation:  Amendment 
3»-8570.  Docket  92-NM-242-AD. 

Applicability:  Model  Mystere-Falcon  900 
series  airplanes;  serial  numbers  1  through  9, 
inclusive;  and  11  through  20,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  windshield  support  structure  and 
potential  loss  of  the  windshield,  accomplish 
the  following: 

(a)  For  airplane  serial  number  1 :  Prior  to 
the  accumulation  of  3,750  toUl  landings,  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  modify  the 
windshield  support  structure-to-aft  window 
frame  attachment  at  frame  4  on  the  right- 
hand  and  left-hand  sides,  in  accordance  with 
Dassault  Aviation  F900-91  Service  Bulletin 
F900-53-12  and  Appendix  1  to  that  service 
bulletin,  both  dated  July  8, 1992. 

(b)  For  airplanes  having  serial  numbers  2 
through  9,  inclusive,  and  11  through  20, 
inclusive:  Modify  the  windshield  support 
structure-to-aft  window  frame  attachment  at 
frame  4  on  the  right-hand  and  left-hand 
sides,  in  accordance  with  Dassault  Aviation 
F900-91  Service  Bulletin  F900-53-12  and 
Appendix  1  to  that  service  bulletin,  both 
dated  July  8, 1992;  and  at  the  later  of  the 
times  specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD. 

(1 )  Prior  to  the  accumulation  of  3 ,750  total 
landings,  or  within  6  years  since  date  of 
manufacture,  whichever  occurs  first. 
i    (2)  Within  6  months  after  the  effective  date 
|of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Infbnnation  concerning  the  existence 
of  approved  alternative  methods  of 
aimpliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 


requirements  of  this  AD  can  be 
accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  Dassault  Aviation  F900-91 
Service  Bulletin  F900-53-12,  dated  July  8, 
1992  and  Appendix  1  to  that  service  bulletin 
P90a-53-12,  both  dated  July  8, 1992.  (Note: 
Appendix  1  contains  pages  101  through  106.) 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Falcon  Jet  Corporation,  Customer 
Support  Department,  Teterboro  Airport, 
Teterboro,  Now  Jersey  07608.  Copies  may  bo 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Und  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  OfTice  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
June  9, 1993. 

Issued  in  Renton,  Washington,  on  April  28, 
1993. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  93-10879  Filed  5-7-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  92-NI»-226-AD:  Amendmsnt 
39-8569;  AO  93-09-02] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300,  A310,  and  A300- 
600  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 



SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300,  A310,  and  A300-600 
series  airplanes,  that  requires  a  one-time 
operational  test  to  detect  potential  ball 
bearing  failure  of  the  electric  motor  that 
drives  the  hydraulic  fire  shutoff  valve 
(FSOV)  actuator  and  to  detect 
subsequent  FSOV  malfunction,  and 
replacement  of  discrepant  FSOV's.  This 
amendment  is  prompted  by  reports  of 
operational  failure  of  hydraulic  FSOV's 
during  maintenance  checks.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  jamming  of  the  hydraulic  FSOV 
actuator,  which  could  result  in  the 
inability  to  isolate  hydraulic  fluid  firom 
an  engine  Rre. 
DATES:  Effective  June  9, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  9, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 


Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  infbnnation  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  D^ocket. 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  BOO  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Holt,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98056-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320.       * 
SUPPtf  MENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A300,  A310.  and  A300-600 
series  airplanes  was  published  in  the 
Federal  Register  on  February  9, 1993 
(58  FR  7759).  That  action  proposed  to 
require  a  one-time  operational  test  to 
detect  potential  ball  bearing  failure  of 
the  electric  motor  that  drives  the 
hydraulic  fire  shutoff  valve  (FSOV) 
actuator  and  to  detect  subsequent  FSOV 
malfunction,  and  replacement  of 
discrepant  FSOV's. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule.       -' 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
abov6.  the  FAA  has  determined  that  air 
safety  andlhe  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  91  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
workhour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  workhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  5.005.  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule'does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  TMSons  discusced  above,  I 
certify  that  this  action  (1)  it  not  i  "ma)or 
rule"  under  Executive  Order  12291;  (1) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00nE88E8. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safel^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as, 
follows: 

PART  3»-AiRW0nTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    (AiMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•3-09-02  Alrfaos  Indastrie:  Amendment  39- 
8569.  Docket  92-NM-226-AD. 

Applicability.  Model  A300,  A310,  and 
A30O-6O0  series  airplanes,  as  listed  in  Alrlms 
Industrie  All  Operator  Telex  (AOT)  29-07, 
dated  August  28, 1992;  airplanes,  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  hydraulic  fire 
shut  off  valve  (FSOV)  actuator,  which  could 
result  in  the  inability  to  Isolate  hydraulic 
fluid  from  an  engine  fire,  accomplish  the 
following: 

(a)  For  airplanes  having  any  hydraulic 
FSOV  that  has  not  ever  been  functionally 
tasted  In  accordance  with  Maintenance 
Planning  Doaiment  [MPD]  Task  Number  29- 
11-33-0503-1  (for  Model  A300  series 
airplanes)  or  MPD  Task  Number  29-11-33- 
01-1  (for  Model  A310  and  A30O-600  series 
airplanes):  Within  450  hours  tlme-in-servica 
after  the  effective  date  of  this  AD,  perform  a 
one-time  operational  test  to  detect  potential 
bearing  £silure  of  the  electric  motor  tliat 
drives  the  hydraulic  FSOV  actiiator,  and  to 
detect  FSOV  malfunction,  in  accordantfe  with 
Airtnis  Industrie  All  Operator  Telex  (AOT) 
29-07,  dated  August  28. 1992. 


(1)  If  any  FSOV  fails  the  operational  test, 
prior  to  further  flight,  replace  that  FSOV  in 
accordance  with  the  AOT. 

(2)  If  a  FSOV  passes  the  operational  test, 
no  further  action  is  necessary  for  that  FSOV. 

(b)  Fat  airplanes  having  any  hydraulic 
FSOV  tliat  has  been  functionally  tested  only 
once  in  accordance  with  MPD  Task  Niunber 
29-11-33-0S03-1  (for  Model  A300  series 
airplanes)  or  MPD  Task  Number  29-11-33- 
01-m  (for  Model  A3 10  and  A300-600  series 
airplanes):  Within  900  hours  time-in-service 
after  the  effective  date  of  this  AD,  perform  a 
one-time  operational  test  to  detect  potential 
bearing  failure  of  the  electric  motor  that 
drives  the  hydraulic  FSOV  actuator,  and  to 
detect  FSOV  malfunction,  in  accordance  with 
Airbus  Industrie  All  Operator  Telex  (AOT) 
29-07,  dated  August  28. 1992. 

(1)  If  any  FSOV  fails  the  operational  test, 
prior  to  hulher  flight,  replace  that  FSOV  in 
accordance  with  the  AOT. 

(2)  If  a  FSOV  p>asse8  the  operational  test, 
no  further  action  is  necessary  for  that  FSOV. 

(c)  For  airplanes  having  any  hydraulic 
FSOV  that  baa  been  functionally  tested  two 
or  more  times  in  accordance  with  MPD  Task 
Number  29-11-33-0503-1  (for  Model  A300 
series  airplanes)  or  MPD  Task  Ntunber  29- 
11-33-01-01  (for  Model  A310  and  A30O-600 
series  airplanes):  No  further  action  is 
required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directcwate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of     ^ 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  tests  shall  be  done  In  accordance 
with  Airbus  Industrie  All  Operator  Telex 
(AOT)  29-07,  dated  August  28. 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  writh  5  U.S.C  S52(a)  and  1  CFR 
part  51.  Copies  may  be  obtainod  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Biagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(g)  This  amendment  becomes  efl'ective  ou 
hme  9, 1993. 


Issued  in  Renton,  Washington,  on  April  28, 
1993. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-10950  Filed  5-7-93;  8:45  am) 
BILUNO  COOC  4aiO-1S-r 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

17  CFR  Part  1 

Recordkeeping 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Ckimmodity  Futures 
Trading  Commission  (Commission)  is 
amending  its  general  recordkeeping 
requirements  set  forth  in  17  CFR  1.31  to 
allow  production  of  computer-generated 
records  on  optical  disk  to  be 
immediately  substituted  for  hard-copy 
computer  reports. 

The  purpose  of  these  amendments  is 
to  allow  the  use  of  new  technology  for 
recordkeeping  that  promises  to  provide 
a  cost-effective  alternative  to  microfilm. 
EFFECTIVE  DATE:  June  9, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lament  L.  Reese,  Supervisory 
Statistician,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581.  (202)  254-3310. 
SUPPI^MENTARY  INFORMATION:  On 
October  26, 1992,  the  Commission 
published  in  the  Federal  Register  (57 
FR  48480)  a  notice  of  proposed 
rulemaking  to  amend  its  general 
recordkeeping  rule,  17  CFR  §  1.31, 
which  would  allow  computer-generated 
reports  written  on  optical  disk  to  be 
immediately  substituted  for  hard-copy 
reports.  Currently  paragraph  (b)  of  Rule 
1.31  allows  only  substitution  of 
microfilm  for  source  docxmients  for 
purposes  of  records  stosage.*  Microfilm 
may  be  substituted  immediately  for 
computer,  accounting  machine  or 
business  machine  generated  records.  For 
records  produced  by  other  means,  the 
rule  allows  immediate  microfilming  of 
source  documents;  but  requires  t>iat 
source  documents  be  retained  in  hard- 
copy  form  for  the  first  two  years  of  a 
five-year  retention  f)eriod.  In  proposing 
to  allow  optical  disk  to  serve  as  a 
storage  media  for  source  documents,  the 
(Commission  specified  certain 
conditions  in  order  to  ensure  that 


'  Rule  1.31  provides  tiiat  books  md  rocords  must 
be  kept  for  five  yean  and  be  readily  accessible 
during  the  fini  two  years  of  ttiii  titat  period. 
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optical  storage  systems  meet  the 
foliowlng  goals: 

1.  They  must  provide  reasonable 
assurance  that,  once  a  reccMxl  is  created, 
the  record  cannot  be  ahered  without 
detection: 

2.  They  must  provide  speedy  and  high 
quality  access  to  records  stored  on  the 
medium;  and 

3.  In  the  event  that  the  persons  storing 
the  records  cannot  or  will  not  produce 

a  hard  copy  of  stored  reports,  ute 
Commission  must  have  an  expedient 
means  to  do  so  itself. 

These  proposed  conditions  included 
specific  technical  requirements  for 
allowable  systems  and  filing 
requirements  for  users  of  such  systems. 
The  purpose  of  the  proposed  technical 
requirements  and  the  notification  and 
filing  procedures  were  chiefly  to 
provide  assurance  that  records  could 
not  be  easily  modified  and  to  allow  the 
Commission  ready  access  to  information 
on  optical  disks  in  the  event  that  it 
could  not  obtain  hard-copy  reports  from 
persons  employing  optical  storage 
systems. 

Additionally,  the  Commission 
proposed  that  persons  using  optical  disk 
storage  would  be  required  to  keep  only 
Commission-required  records  on  any 
one  optical  disk.  The  storage  of  any 
other  records  on  a  disk  that  also 
contained  Commission-required  records 
would  be  deemed  a  waiver  of  any 
privilege,  claim  of  confidentiality  or 
other  c^lection  to  disclosure  with 
respect  to  those  other  records  in  the 
event  the  Commission  or  Department  of 
Justice  undertook  to  inspect  or  seize  the 
disk  or  use  it  in  a  legal  proceeding. 

Aside  from  requesting  ccmiment  on 
specific  proposed  rule  amendments 
concerning  the  immediate  substitution 
of  records  on  optical  storage  for 
computer^nerated  reports,  the 
Commission  also  sought  initial 
comment  on  possible  further 
amendments  to  its  recordkeeping 
requirements  which  might  allow  for 
optical  storage  of  digitalrecords 
produced  through  electronic  imaging. 
Imaging  is  a  technique  used  to  create 
digital  replicas  of  paper  records.  The 
Commission  noted  that  many  of  the 
criteria  it  had  specified  for  optical 
storage  of  computer-generated  records 
might  also  apply  to  storage  of  imaged 
digital  records  and  sought  comment 
concerning  additional  specific 
conditions,  restrictions  and  safeguards 
that  might  be  instituted  before  allowing 
substitution  of  imaged  records  for 
source  documents.  Finally,  the 
Commission  sought  suggestions  from 
the  public  on  additional  initiatives  that 
would  allow  firms  to  capture  savings 


resulting  from  the  use  of  new  electronic 
technol^es. 

Thirty-live  persons  commented  on  the 
Commission's  proposed  rulemaldng. 
Eight  comment  letters  were  sent  by  the 
Association  for  Information  and  Image 
Management  TAIIM**}  or  lu  members. 
Twenty-five  comment  letters  were  sent 
by  selNregulatory  organizations  and  by 
interested  firms.  In  addition,  the  Futures 
Industry  Association  conducted  a 
survey  which  was  completed  by  sixteen 
persons.  The  results  of  this  survey  were 
compiled  and  submitted  as  a  comment 
on  the  proposed  rule.' 

I.  Recordkeeping  Requiraments  for 
Computer  Reports 

In  iu  Federal  Register  release,  the 
Conunission  observed  that  optical  disk 
technology  promises  to  provide  a  cost- 
effective  alternative  to  microfilm.  The 
cost  savings  are  likely  to  accrue  fix>m 
two  sources.  First,  optical  disk  is 
cheaper  to  generate  than  microfilm  as  a 
storage  medium  and,  second,  retrieval 
costs  are  greatly  reduced  since  search 
and  retrieval  are  done  by  computer. 
Commenters  generally  verifiea  that 
significant  savings  could  be  achieved 
using  optical  disk  technology.^  Virtually 
all  commenters  supported  the  proposal 
that  Rule  1.31  be  amended  to  allow  for 
storage  of  records  on  optical  media. 
Significant  issues,  however,  were  raised 
about  conditions  that  were  deemed 
necessary  in  order  to  allow  the  use  of 
this  media.  In  this  respect,  comment  on 
the  Commission's  proposal  was  diverse, 
ranging  from  general  comments  taking 
issue  with  the  need  to  specify  technical 
criteria  to  specific  recommendations  for 
only  certain  particular  changes  to  the 
Commission's  proposal. 

A.  General  Comments 

AIIM,  its  members,  and  other 
commenters  objected  to  the  Commission 
potentially  limiting  the  use  of  existing 
or  future  technologies  by  proposing  that 
records  storage  systems  conform  to 
certain  technical  criteria.  They 
suggested  that  the  regulations  should 
not  be  media-specific,  but  rather  specify 


'  OiM  additiooal  p«non  directed  comiMol  to  th« 
OfTice  of  Mwugenieol  and  Budge<  (UMB) 
concerning  implicatioos  o(  ihe  CoaunUstoa't 
propoul  relating  lo  the  Paperwofk  Reduction  Act 
of  1960  (PRA).  44  U.S.C  3501  et  leq  This  comment 
U  discussed  t>elow  in  reUtion  to  other  issue* 
dealing  with  the  PRA. 

'  It  should  be  noted  that  Commission  regiilalions 
do  not  preclude  the  use  of  optical  disk  bawd 
storage  systems.  Under  ciurenl  regulations, 
however,  firms  using  such  systems  would.  In 
addition,  either  tw  required  to  save  the  hard  copy 
or  micToTiim  reproductions  of  documents.  In  these 
instances.  Rrms  can  reduce  search  and  retrieval 
costs  for  requests  for  documenu  even  though  they 
incMr  Ihe  cost  for  paper  storage  or  microGim 
reproductions. 


general  safeguards  that  mi^  assure  the 
accuracy  and  integrity  of  the  record. 
Towards  this  end.  a  committee  of  ADM 
'  is  working  on  model  legislation  that 
might  be  used  by  regulatory  agendes  in 
drafting  media-independent 
recordkeeping  requiremenU.* 
Discussions  with  ADM  representatives. 
ho%vever,  indicate  that  this  project  may 
not  be  completed  prior  to  19M.  The 
National  Institute  of  Standards  and 
Technology  (MIST)  is  developing 
technical  standards  for  optical  disk 
technology,  although  this  work  alao  is 
not  yet  completed. 

Although  drafting  media-independent 
regulations  concerning  recordkeeping  is 
a  desirable  goal,  achieving  agreement  on 
cost-effective  and  universal  safeguards 
that  are  written  with  enough  specificity 
to  be  enforceable  may  be  a  difficuh, 
long-term  process.  For  example,  this 
may  involve  drafting  minimum 
standards  concerning  secxirity  measures 
to  prevent  unauthorized  access  and  use, 
mandating  reouirements  for  audit 
systems  that  show  activity  on  the 
system,  and  periiaps  mandating  actual 
audits  to  confirm  the  accuracy  of  the 
system.  The  Commission  will,  of  course, 
follow  the  efforts  of  AIIM's  committee 
and  review  its  work  to  determine  if  it 
can  be  adapted  to  Commission  use. 
Similarly,  the  Commission  will  review 
standards  developed  by  NIST  when  they 
become  available  to  ascertain  whether 
further  amendments  to  its  regulations 
are  appropriate. 

However,  the  Commission  believes 
that  it  is  both  unnecessary  and  unwise 
to  delay  implementation  of  the 
proposed  rule  change  for  usere  of 
optical  disk  systems  in  the  futures 
industry  while  it  awaits  final  action  by 
these  two  groups.  Firms  in  the  futures 
industry  produce  a  large  number  of 
computer  reports  that  are  microfilmed 
for  storage.  A  number  of  commenters 
indicated  that  the  use  of  optical  storage 
for  computer-generated  records  would 
greatly  reduce  recordkeeping  costs  by 
eliminating  charges  for  microfilm, 
thereby  providing  immediate  and 
substantial  cost  savings.  Fifteen  firms 
submitted  comment  urging  that  the 
Commission  not  delay  adoption  of  final 
rulemaking,  but  rather  proceed 
consistent  with  the  proposal  published 
last  October  as  it  pertained  to  computer 
reports.  Moreover,  many  firms 


*  As  used  herein,  media-independent  regulations 
refer  lo  regiilatioiu  thai  are  t>ot  irMdia-apecific:;  La., 
they  do  not  list  altowabte  medii  such  as  mtcrofilffl 
ot  optical  disks,  nor  do  they  specify  technical 
criteria  for  the  use  of  any  media.  As  described  by 
one  commeater,  AIIM's  committee  I*  "a 
distinguished  ta.tk  force  of  lawyers,  users  and  other 
representw lives  from  the  government  and  private 
sectors." 
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commenting  on  the  Commission 
proposal  indicated  that  some  technical 
criteria  may  be  necessary  in  any  event, 
and  suggested  only  certain 
modifications  to  those  proposed.  In  this 
respect,  the  Commission  has  reviewed 
its  proposed  technical  criteria  and 
notification  procedures  in  light  of  the 
requests  for  modifications  and  believes 
that  its  recordlceeping  goals  can  be 
achieved  with  fewer  technical 
requirements  than  proposed. 

B.  Issues  Concerning  the  Alterability  of 
Records 

As  noted  previously,  the  Commission 
proposed  a  number  of  technical  criteria 
to  provide  some  assurance  that  records 
created  on  optical  storage  media  cannot 
be  altered  without  detection.  The 
Commission  recognizes,  as  some 
commenters  suggested,  that  no 
technique  for  record  retention  is  tamper 
proof,  including  those  currently  allowed 
under  Rule  1.31.  The  Commission's 
concern  in  this  area  relates  to  the 
trustworthiness  of  documents  that  may 
be  reUed  upon  by  the  Commission  in 
conducting  investigations  and  entered 
into  evidence  in  administrative  and 
judicial  proceedings,  hi  this  respect, 
microfilm  records  are  considered 
trustworthy,  since  the  image  cannot  be 
readily  altered  and  firms  use 
documented  procedures  that  are 
performed  in  the  ordinary  course  of 
business.  The  Commission  believes 
under  specified  conditions  optical  disk 
storage  can  be' as  trustworthy  as 
microfilm  and  paper  records.  To  this 
end,  the  Commission  proposed  that 
allowable  optical  systems  use  a  non- 
rewritable,  non-erasable  format;  have 
write/verify  capabilities;  time/date  files 
on  disks  in  a  permanent  non-erasable 
manner;  and  write  records  directly  to 
optic  media,  hi  addition,  the 
Commission  noted  that  the  optical 
system  must  allow  exclusively  for  the 
preservation  of  records  under  Rule  1.31 
and,  as  such,  multi-function  drives 
could  not  be  used  for  this  purpose.' 

Persons  commenting  on  these 
requirements  requested  that  the 
Commission  clarify  its  requirement 
concerning  the  time/date  which  must  be 
etched  on  the  disk.  One  commenter 
urged  that  the  Commission  specify  that 
the  time/date  should  be  the  computer 
run  time  of  the  file  and  not  the  time/ 
date  the  file  was  added  to  the  optical 
disk.  Other  commenters  questioned  the 
requirement  that  records  be  written 
directly  to  the  optical  storage  device. 
One  commenter  noted  that  typically 


reports  are  written  to  an  intermediate 
file  or  device  while  they  are  waiting  in 
queue  to  be  printed.  The  Commission 
notes  that  in  both  instances  similar 
procedures  are  used  in  the  production 
of  microfilm  or  microfiche."  In  view  of 
this,  the  Commission  is  specifying  that 
the  required  time/date  be  that  pertaining 
to  the  computer  run  time  of  the  file  in 
question. 

With  respect  to  writing  records 
directly  to  optical  disk,  the  Commission 
has  determined  to  eliminate  this 
requirement  in  light  of  current  practices 
with  respect  to  microfilm.  However,  the 
Commission  notes  that  Rule  1.31(b)(1). 
formerly  and  as  amended  herein, 
requires  that  records  be  immediately 
produced  or  reproduced  on  the  relevant 
medium  and  kept  in  that  form.  Thus, 
records  must  be  transferred  to  the 
permitted  non-erasable  media  as  soon  as 
is  feasible,  given  the  medium  being  used 
and  the  daily  volume  of  records 
produced  by  the  registrant.  If  there  is 
any  significant  delay  between 
generatioorof  a  record  and  its  transfer  to 
a  non-erasable  medium,  a  hard  copy  of 
the  record  must  be  maintained  during 
that  interim  period.  Moreover, 
registrants  must  use  appropriate 
safeguards  to  protect  records 
temporarily  stored  in  erasable  form  in 
order  to  comply  with  their  obligations 
under  Rule  1.31  and  their  obligations  to 
diligently  supervise  their  employees. 
For  example,  data  transfer  and  copying 
to  and  from  files  should  be  performed 
by  technical  staff,  not  operations 
personnel,  security  measures  should  be 
in  place  to  prohibit  unauthorized  access 
to  the  records,  and  system  audit  trails 
should  document  when  and  by  whom 
files  are  accessed  or  modified. 

Some  commenters  responding  to 
AIIM's  member  alert  questioned  the 
Commission's  position  that  optical  disk 
technology  that  is  rewritable  or  whose 
rewrite  capability  is  determined  by  the 
media  in  the  drive  (i.e.,  multi-function 
drives)  would  not  be  acceptable  for 
record  retention  purpose  under 
proposed  Rule  1.31  (57  FR  48482).  One 
commenter,  a  firm  that  supplies  multi- 
function optical  drives,  opined  that  the 
media  used  in  its  drive  could  not  be 
overwritten  or  changed  by  its  drive. 
This  commenter  indicated  that  the 
Commission's  position  on  this  matter 
may  lock  firms  into  "potentially 
outdated,  low  performance,  and 
expensive  solutions  which  ignore  the 


*  MuJU-fuDctioD  optical  diivet  can  write  records 
both  lo  noo-erasable  WORM  diakt  and  lo  erasable 
diaka. 


■TheCommittioa  alto  proposed  that  Rule  1.31 
be  amended  to  include  the  use  of  microDche  under 
the  same  conditions  as  micronim.  ^4o  comments 
were  received  on  this  proposal.  Since  these  are 
essentially  Identical  media  for  recordkeeping 
purposes,  the  Commission  is  amending  Rule  1.31  lo 
expiidlly  allow  for  the  use  of  microfiche. 


tremendous  progress  and  International 
acceptance  of  never  multi-function 
technologies." 

The  Commission's  Office  of 
Information  Resources  Management 
(OIRM)  has  investigated  the  technical 
characteristics  of  multi-function  drives 
and  the  media  such  drives  employ. 
Such  drives  use  lasers,  as  do  the  WORM 
(Write  Once  Read  Many)  drives.  Rather 
than  permanently  changing  the  surface 
of  the  media,  most  multi-function  drives 
employ  differently  coded  media  for 
WORM  and  rewritable  functions.  OIRM 
noted  that,  even  if  the  media  is  specially 
stamped  or  write-protected  for  use  in 
the  WORM  mode,  data  could  be  altered 
by  accident  or  design,  however,  this  risk 
was  generally  small.  In  view  of  this,  it 
would  appear  that  the  use  of  multi- 
function drives  to  write  data  to  optical 
media  provides  nearly  the  same 
assurance  as  WORM  drives  that  a  record 
cannot  be  altered;  provided  that  WORM 
media  is  used  in  the  drive.  In  view  of 
this,  the  Commission  is  not  excluding 
the  use  of  multi-function  drives  in  Rulia 
1.31,  however,  it  is  requiring  that  data 
be  written  to  WORM  media. 

C.  Issues  Concerning  Commission 
Access  to  Records 

The  Commission  proposed  both 
notification  and  filing  procedures,  as 
well  as  additional  technical  criteria,  in 
order  to  allow  the  Commission  direct 
access  to  records  stored  on  optical  disk. 
The  technical  criteria  included 
serializing  the  disks,  etching  directory 
structures  and  indices  on  the  disk, 
requiring  that  devices  use  removable 
optical  disks,  and  storing  the  records  in 
an  ASai  or  EBCDIC  format. 

In  terms  of  notification  and  filing,  the 
Commission  proposed  that  all  persons 
using  optical  systems  pursuant  to  Rule 
1.31  must  file  with  the  Commission  and 
keep  current  a  copy  of  the  logical  file 
formats  and  field  formats  for  each  file  of 
information  written  on  the  optical  disks, 
as  well  as  any  other  information  needed 
to  allow  the  Commission  to  read  optical 
disks  and  locate  specific  records.' 
Additionally,  persons  wishing  to  store 
required  records  using  a  technology  that 
writes  records  in  an  ASQI  or  EBCDIC 
format  other  than  standard  non- 
compressed  ASCII  or  EBCDIC  would 
have  been  required  to  file 
documentation  on  the  method  used  to 
encode  the  data,  providing  a  thorough 
description  of  any  compression 
algorithm,  the  physical  file  format,  and 


'  This  would  include  the  hardware  make  and 
model  and  operating  system  software  version  and 
release  level  of  the  computer  system  hosting  the 
storage  device  and  identity  of  the  device  driver 
used  to  write  the  optical  media  Including  the 
release  level. 


IMI 
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oonvenion  routines  to  transfomi  the 
records  to  a  standard  non-compressed 
format. 
The  Conunission  also  proposed  that 

parsons  Intending  to  use  optical  systems 
that  employ  something  other  than 
WORM  or  CI>-ROM  technology  give 
written  notice  at  least  60  days  prior  to 
using  such  technology.  The  Commission 
proposed  that  the  notice  include 
appropriate  instructional  and 
descriptive  documentation  regarding  the 
optical  storage  technology  system 
(hardware  and  software)  to  be  used  and 
an  explanation  of  how  the  system  meets 
the  regulatory  concerns  of  the 
Commission. 

Because  of  reporting  burdens  inherent 
in  such  an  approach,  the  Commission 
invited  commenters  to  address 
alternative  means,  such  as  the  use  of 
agreements  between  persons  using 
optical  storage  technology  and 
conversion  service  vendors  who  have 
the  capability  and  the  compatible 
technology  necessary  to  produce  on 
h^  copy  the  records  preserved  on 
optical  disk.  Among  other  things,  the 
Commission  wished  to  consider 
whether  relying  on  service  vendors  is 
appropriate.  Also,  in  addition  to 
requirements  that  the  agreements  must 
specifically  provide  for  the  Commission 
and  the  Department  of  Justice  to  obtain 
unconditionally,  promptly,  and  free  of 
expense,  paper  copy  oi  stored  records, 
the  Commission  sought  comment  on 
what  other  provisions,  if  any,  should  be 
considered  minimally  acceptable.  The 
Commission  requested  comment  on  the 
willingness  of  conversion  service 
vendors  to  voluntarily  submit  to 
Commission  oversight,  and  on  the  legal 
mechanism  most  appropriate  for 
(tnsuring  the  Commission's  ability  to 
oversee  the  service  firm  or  bureau  and 
to  ensure  the  Commission  a  legally 
enforceable  right  to  obtain  the 
information  from  such  persons  on  the 
same  basis  as  from  a  Commission 
re^strant. 

The  majority  of  commenters  opposed 
the  proposed  notification  and  filing 
procedures  as  burdensome  and 
unnecessary.  These  included  self- 
regulatory  organizations  (SROs)  who 
must  have  access  to  records  themselves 
in  order  to  carry  out  their 
responsibilities  with  res{)ect  to  futures 
markets.  One  commenter  opined  that 
"ultimately  both  the  Commission  and 
the  SROs  rely  upon  a  registrant's 
cooperation  in  an  investigation,  and 
rules  have  been  adopted  to  charge  one's 
failure  to  cooperate  as  a  separate 
disciplinary  action."  Few  persons 
commented  on  the  proposal  requiring 
persons  using  optical  storage  systems  to 
execute  a  contract  with  a  service 


conversion  vendor  as  an  alternative  to 
the  proposed  filing  and  notification 
procedures.  Those  comments  which 
were  received  by  the  Commission  on 
this  alternate  proposal,  however,  were 
also  negative. 

The  Commission  believes  these 
comments  have  merit.  However,  it 
remains  concerned  that  not  having 
direct  access  to  data  on  optical  disk  may 
impede  its  audit  and  inspections 
activities  and  investigations.  One  SRO 
submitting  comments  in  favor  of  the 
Commission's  proposal  requested  that 
registrants  be  required  to  provide  copies 
of  optical  disks  to  the  regulator  on 
request.  This  commenter  explained  that 
"situations  may  arise  such  as  in  an 
exchange-  or  Commission-initiated 
investigation  which  will  make  it 
appropriate  and  necessary  for  the  SRO 
or  Commission  to  analyze  information 
within  its  own  office."  The  commenter 
added  that  "such  a  requirement  was  in 
conformity  with  existing  exchange 
regulations,  requiring  members  to 
provide  information  in  a  format 
designated  by  the  exchange."* 

Currently,  during  the  course  of  an 
investigation,  firms  may  supply  rolls  of 
microfilm  or,  in  some  instances,  data  on 
machine-readable  media,  for  use  by 
investigators  at  Commission  offices. 
This  process  can  expedite  inve.stigations 
when  search,  retrieval  and  copy  times 
are  minimized  for  firms  and,  in  the 
event  data  is  on  machine-readable 
media,  analyses  can  begin  without 
converting  the  records  to  a  machine- 
readable  form.  Commission 
investigations  may  be  severely 
hampered  if  the  practice  of  supplying 
large  amounts  of  data  on  a  storage 
medium  other  than  paper  were  not 
continued  from  firms  using  optical 
storage  systems."  This  is  particularly 
true  when  investigations  are  first 
initiated,  and  the  Conjmission  generally 
reviews  information  pertaining  to  an 
event  or  series  of  transactions  before 
focusing  on  specific  documents  for 
review. 

The  Commission  is  aware  that  data, 
such  as  computer  records  stored  on 
optical  disk  in  ASQI  or  EBCDIC  format, 
can  be  read  by  the  computer  originally 
producing  the  records,  stored  Is  a  file 
and  output  to  other  machine-readable 
media,  such  as  computer  tape  or 
diskette,  which  can  be  read  by  existing 
Commission  equipment. 


Commission  staff  have  in  the  past 
discussed  this  issue  with  firms  in  the 
futures  industry.  For  example,  a  vendor 
in  the  back  office  accounting  market 
who  provides  services  for  a  large 
number  of  Commission  registrants 
indicated  that  computer  records  stored 
on  optical  disk  can  easily  be  provided 
to  the  Commission  on  alternate 
machine-readable  media. 

The  Commission  believes  that 
requiring  registrants  to  provide 
information  by  such  alternative  means 
to  some  degree  alleviates  its  concerns 
about  having  direct  access  to  the 
information.  Thus,  it  has  determined  to 
eliminate  the  proposed  filing 
requirement,  provided  that  the  proposed 
systems  and  file  documentation  are 
maintained  on  its  premises  in  accessible 
form  by  the  firm  using  the  optical 
storage  device,  and  that  firms  using 
optical  storage  devices  grant 
Commission  staff  access  to  the  device  as 
well  as  the  optical  disks  themselves.*" 
Additionally,  the  Commission  has 
determined  to  eliminate  the  requirement 
that  the  directory  structure  and  indices 
be  etched  on  the  disk.  Persons 
commenting  on  this  requirement 
indicated  that  the  practice  of  etching  the 
directory  structure  on  the  disk  was 
unnecessary  and  inconsistent  with 
practices  among  users  of  mainframe 
computers.  Moreover,  as  one 
commenter  noted,  the  ability  to  do  this  ^ 
may  be  restricted  to  only  certain 
systems." 

In  view  of  the  above,  the  Commission 
Is  revising  paragraph  1.31(b)(3)  of  its 
proposal  to  require  that  persons  provide 
upon  request  copies  of  records  stored  on 
optical  disk  to  the  Commission  on 
compatible  data  processing  media  as 
defined  in  sections  15.00  (I)  (1)  and  (2) 
of  the  regulations  using  a  format  and 
coding  structure  specified  in  the 
request."  In  addition,  the  Commission 
is  revising  paragraphs  1.31  (c){2)(ii)  and 
(d)  to  eliminate  the  requirement  that  the 
directory  structure  and  indices  be 
etched  on  the  disk,  and  to  require  that 
the  proposed  systems  and  file 
documentation  be  maintained  in  a 


'The  Commission't  proposal  does  not  requira 
thai  registrants  provide  SKOs  with  records.  SROs 
establish  their  own  recordkeeping  rules. 

*  As  addressed  l>alow,  Commissioa  investi^tions 
also  can  be  impeded  if  Commlssian  stafT  cannot 
Indapeadenlly  read  records  bom  a  particular 
storage  medium. 


'"The  Commission  and  the  SROs  will  check  on 
the  completeness  and  availability  of  this 
documentation  in  the  course  of  their  routiiM  audits. 

"The  remaining  technical  requirements  reflect 
industry  practice  in  most  cases,  are  not 
burdensome,  and  are  essential  to  the  Commission's 
ability  to  review  the  documents  independently. 

"Regulation  15.00(1)  defines  compatible  data 
processing  madia  as 

(1)  Unblocked,  nine  track.  1600  BP!  nagnetk  tape 
using  EBCDIC  encoding  and  a  standard  IBM  label 

if  magnetic  media  are  Hied  at  the  Commlsstoa's 
Chicago  or  New  York  Regional  UfTices;  and 

(2)  Magnetic  diskettes  using  a  single  deiulty  IBM 
3741  format  if  magnetic  media  are  filed  at  tha 
Commission's  Chicago.  New  York  oc  Kansas  City 
Regional  Office*. 
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readily  accessible  fonn  by  firms  using 
optical  storage  devices. 

D.  Storage  of  Commission-  and  Non- 
Commission-Required  Documents 

As  noted  previously,  the  Commission 
requested  comment  on  a  provision 
stipulating  that  the  storage  of  both 
Commission-  and  non-Commission- 
required  records  on  the  same  disk  be 
deemed  a  waiver  of  any  privilege,  claim 
of  confidentiality,  or  other  objection  to 
disclosure  with  respect  to  those  other 
records  in  the  event  the  Commission  or 
Department  of  Justice  undertook  to 
inspect  or  seize  the  disk,  or  use  it  in  a 
legal  proceeding.  As  noted  in  the 
preamble  to  the  proposed  rules,  this  was 
a  concern  not  only  of  the  Commission, 
but  also  of  the  Department  of  Justice. 

Only  one  person  commented  on  this 
aspect  of  the  Commission's  proposal. 
The  FIA's  Law  and  Compliance  Division 
was  of  the  opinion  that  commingling 
required  and  non-required  records  on 
the  same  disk  could  cause  a  firm  to  lose 
all  claim  to  confidentiality  or  privilege. 
The  Commission  agrees  and  is  adopting 
this  aspect  of  the  rule  amendment  as 
proposed." 

n.  Electronic  Imaging 

In  addition  to  storage  of  computer 
records  on  optical  disk,  the  Commission 
requested  comment  on  specific 
conditions,  restrictions  and  safeguards 
under  which  the  storage  of  electronic 
images  created  from  paper  records 
should  be  allowed  in  lieu  of  the  original 
records  under  Rule  1.31.**  The 
Commission  noted  that  electronic 
imaging  is  not  a  mature  technology. 
That  is,  there  exists  no  widespread 
commercial  acceptance  of  standards  for 
this  technology.  In  view  of  its  concern 
that  adoption  of  rules  permitting  the  use 
of  this  technology  may  involve 
significant  costs,  the  Commission 
requested  comment  concerning  the 
extent  to  which  persons  in  the  futures 
industry  may  w  ish  to  use  this 
technology  as  it  currently  exists  for 
record  storage.  The  Commission  also 
requested  comment  on  specific 
additional  technical  criteria  for 
scanning  equipment,  as  well  as  limiting 
the  time  period  during  which 
reproductions  of  paper  records  stored 


"The  Commission  also  proposed  confonning 
amendments  to  Rule  1.35(b)  and  ii  adopting  these 
amendments  as  propoeed. 

'*  Creating  an  eloctronic  image  of  paper  recc.-ds 
involves  the  conversion  of  paper  formats  to  digital 
formats  using  an  electronic  scanner  or  camera. 
Facsimile  machines  capture  and  transmit  replicas  of 
documents  using  this  technique.  After  a  digital 
image  is  created,  the  digital  bits  of  information  may 
be  written  to  an  optical  storage  device. 


on  optical  disks  can  be  substituted  for 
source  dociunents. 

Comments  received  by  the 
Commission  indicate  that  few  persons 
in  the  futures  industry  currently  are 
using  optical  scanning  equipment, 
although  a  number  of  commenters 
recognized  some  potential  for  its  use. 
Based  upon  its  survey,  the  FIA 
concluded  that  "this  technology  is 
relatively  new  and  only  a  small 
percentage  of  FIA  firms  are  using  it." 
FIA  opined  that  operations  personnel 
believe  that  this  technology  "has  a  high 
potential  to  reduce  storage  and  retrieval 
costs  and  improve  regulatory 
compliance  capability."  Other 
commenters  agreed  that  a  great  potential 
exists  for  the  use  of  optical  scanning, 
but  indicated  no  current  use  of  the 
technology. 

Some  commenters  questioned  the 
advisability  of  allowing  the  use  of  this 
technology  for  certain  records. 
Similarly,  the  Commission  in  the 
preamble  to  the  proposed  rule  changes 
noted  that  its  own  experience  using 
electronic  imaging  indicates  that  there 
are  limitations  similar  to  those  of 
microfilm  in  the  usefulness  of 
reproductions  of  paper  records  stored 
through  the  newer  technology  and  that 
problems  may  be  more  acute  simply 
because  optical  disk  storage  promises 
lower  costs,  and  thus  a  wider  use,  than 
microfilm  storage.  Microfilm 
reproductions  generally  do  not  capture 
erasures  or  differences  that  may  indicate 
that  notations  were  made  by  different 
writing  instruments  or  other  evidence 
that  may  be  critical  in  investigations. 
For  this  reason,  although  current 
regulations  do  not  foreclose  a  firm  from 
immediately  microfilming  paper 
documents,  the  paper  documents  must 
be  retained  for  the  first  two  years  of  the 
required  five-year  retention  period. 

In  view  of  the  problems  with 
microfilming,  the  Commission 
requested  comment  on  whether  source 
documents,  with  the  exception  of 
trading  cards  and  order  tickets,  that 
were  imaged  should  also  be  maintained 
for  a  two-year  period.  With  respect  to 
trading  cards  and  written  records  of 
customer  orders,  the  Commission 
sought  comment  on  a  requirement  that 
such  documents  would  have  to  be 
preserved  In  original  form  for  the  full 
five-year  period.  The  Commission  noted 
that  it  would  consider  applying  this 
requirement  both  to  substitution  of 
records  preserved  on  optical  disk  and 
microfilm." 


Four  persons  commented  on  the  issue 
of  record  retention  periods  for  paper 
records.  Three  of  the  commenters,  all 
exchanges,  confirmed  the  Commission's 
view  that  optical  scanning  may  have 
limited  application  to  customer  order 
tickets  and  trading  cards  for  reasons 
dted  by  the  Commission.  With  respect 
to  record  retention  periods  for  other 
documents,  two  commenters  suggested 
this  was  unnecessary  and  would 
diminish  the  potential  benefits  to  be 
derived  from  electronic  scanning.  One 
commentor  opined  that  "(as)  long  as  the 
Commission's  other  requirements 
relating  to  the  standards  and  methods  of 
protection  to  be  used  in  connection  with 
optical  disk  scanning  are  met,  the 
Commission  should  recognize  the 
reliability  of  this  technology  and  not 
impose  duplicative  retention 
requirements  that  only  result  in  ' 
additional  costs  and  expenses  to 
Commission  registrants." 

The  Commission's  request  for 
suggestions  on  additional  technical 
criteria  for  optical  scanning  technology 
met  with  negative  comment  similar  to 
that  expressed  concerning  the  proposed 
technical  criteria  for  optical  storage. 
One  commentor,  recognizing  that 
optical  scanning  was  a  relatively  new 
and  rapidly  changing  technology, 
believed  that  restricting  the  type  of 
technology  that  registrants  could 
purchase  by  specifying  narrow  technical 
criteria  was  inappropriate  and 
potentially  anti-competitive.'" 

In  view  of  the  above  comments,  there 
remain  a  number  of  issues  that  must  be 
resolved  prior  to  adopting  amendments 
to  the  Commission's  regulations 
concerning  the  optical  storage  of  imaged 
documents.  Since  optical  storage  of 
paper  records  is  a  multi-step  process 
involving  access  to  records  at  a  number 
of  points,  recordkeeping  procedures  and 
standards  to  ensure  the  trustworthiness 
of  the  stored  record  became  paramount, 
even  more  so  than  for  transmitting 
computer  generated  reports  to  optical 


"In  proposing  this  requirement  the  Commission 
staled  that  "these  documents  are  essential  to 
investigstions  which  involve  the  reconstruction  of 
intraday  trading  over  some  period  of  time.  Such 


investigations  are  labor  intensive  and  generally 
lengthy,  at  times  continuing  for  several  years.  The 
documents  themselves  are  usually  multi-ply,  color 
coded  and  are  created  daily  in  large  numbers." 

'"The  Commission  spedncally  requested 
comment  on  density  requirements  (i.e.,  dots  per 
inch  for  scanner):  the  use  of  Tagged  Image  File 
Format  ("TIFF")  as  a  standard;  and  a  requirement 
that  records  when  digitized  be  written  directly  to 
the  optic  storage  device.  Generally,  commentors 
indicated  that  many  formats  were  available  for 
digitizing  records  and  that  the  specification  of  a 
single  format  would  be  costly  to  firms  and  anti- 
competitive In  addition  commentors  did  not  know 
of  any  devices  that  write  digitized  records  directly 
to  an  optical  storage  device.  Last,  the  Commission 
suggested  that  a  standard  of  240  dots  pm  Inch  be 
adopted  with  respect  to  scanning  equipment. 
Commentors  believed  that  200  dots  per  inch  would 
give  adequate  image  resolution  and  is  a 
commercially  accepted  standard. 


IMI 
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disk.  In  addition,  source  documents 
may  contain  erasures  or  notations  that 
are  not  conducive  to  imaging  and 
separate  procedures  may  have  to  govern 
their  storage.  As  noted  above  the 
Ck)mmission  intends  to  review  the 
efforts  of  ARM'S  committee  in  drafting 
non-technical  procedures  and  standards 
for  recordkeeping.  After  review  of  this 
work  is  completed,  the  Commission  will 
reconsider  proposing  rule  amendments 
to  Rule  1.31  allowing  for  optical  storage 
of  imaged  records. 

The  Commission  does  not  believe  that 
delaying  consideration  of  additional 
rule  amendments  will  be  particularly 
costly  to  the  futures  industry  at  this 
time.  As  explained  above,  this 
technology  is  currently  used  in  a  limited 
manner  by  only  a  few  firms  in  the 
industry.  Additionally,  firms  submitted 
comment  requesting  that  the 
Commission  separate  the  issues 
concerning  electronic  imaging  and 
storage  of  computer  records  by  adopting 
the  proposed  limited  amendments  to 
Rule  1.31.  These  firms  indicated  that  by 
acting  as  soon  as  possible  on  its 
proposed  amendments,  the  Commission 
would  assist  the  industry  in  reducing  its 
costs  and  becoming  more  efficient. 

With  respect  to  trading  cards  and 
customer  order  tickets,  the  Commission 
believes,  and  most  persons  commenting 
on  this  proposal  agree,  that  these 
documents  should  be  retained  for  the 
full  five  year  period.*'  hi  view  of  this, 
the  Commission  is  amending  Rule  1.31 
to  require  that  trading  cards  and  order 
tickets  be  retained  for  five  years.  The 
Commission,  however,  has  determined 
to  do  this  in  a  separate  rulemaking.'" 
The  Commission  fully  supports  the 
introduction  of  new  information 
technologies  that  reduce  costs 
associated  with  production,  transfer, 
and  storage  of  paper  documents, 
provided  there  are  sufficient  safeguards 
to  protect  the  public's  interest. 
Currently,  exchanges  have  instituted, 
and  the  Commission  has  approved, 
rules  which  provide  for  electronic 
trading  systems.  Exchanges  are  ^Iso 
testing  the  use  of  electronic  trading 
cards  and  developing  and 
implementing,  in  a  limited  manner, 
electronic  order  routing  systems.  In 
order  to  access  the  systems,  firms  in  the 


"The  Commission  noted  in  iu  October  Federal 
Register  release  that  exchanges  currently  do  not 
micTofilm  trading  cards  and  order  tickets.  The 
industry  standard,  in  practice,  appears  to  be  to 
retain  these  documenu  for  the  full  five-year  period. 

'•The  Commission  h^j  datennined  to  mal^e  the 
amendments  to  Rule  1.31  concerning  storage  of 
records  on  optical  disk  effective  30  dayi  after 
publication  in  the  PederaJ  Regiiler  and  the 
amendments  concerning  a  change  in  the  retention 
period  for  trading  cards  and  order  tickets  effective 
90  days  after  publication  in  the  Federal  Regijter. 


industry  are  developing  and  testing 
electronic  order  entry  systems.  These 
systems  are  seen  as  cost-effective 
alternatives  to  the  production  and 
transfer  of  paper  documents,  and  can 
enhance  audit  trails  which  are  necessary 
for  effective  regulation.  In  addition, 
computer  records  produced  by  these 
systems  can  be  stored  on  optical  disk 
pursuant  to  newly-adopted  amendments 
to  Commission  Rule  1.31  which  should 
result  in  significant  savings  in  storage 
and  retrieval  costs.  Certain  regulationi, 
however,  may  require  that  firms  prepare 
written  documents.  In  light  of  the  above 
developments  in  information 
technology.  Commission  staff  are  now 
reviewing  regulations  which  require  the 
production  of  written  documents  to 
determine  conditions  under  which  the 
paper  documents  may  no  longer  be 
necessary." 

ni.  Other  Concerns 

The  Commission  requested  comment 
in  the  Federal  Register  firom  SROs,  and 
the  Department  of  Justice  to  determine 
if  conditions  set  forth  in  the  proposed 
rule  adequately  protect  their  record 
inspection  ability.  Comments  fitjm 
SROs  were  discussed  above.  No 
comments  were  received  from  the 
Department  of  Justice.  The  Commission 
believes  that  the  conditions  set  forth  in 
its  rule  protect  its  record  inspection 
ability  and  that  of  the  Department  of 
Justice. 

The  Commission  requested  comment 
from  the  Securities  and  Exchange 
Commission  (SEC)  and  firms  subject  to 
regulation  by  both  the  SEC  and  the 
Commission.  Broker/dealers  registered 
with  the  SEC  may  also  be  Commission 
registrants.  Currently  SEC  rules  differ  in 
a  number  of  ways  ftxam  Commission 
recordkeeping  rules.***  In  view  of  this, 
the  Commission  sought  comment  on  the 
extent,  if  any.  that  the  Commission's 


'"The  Commiuion  requested  comment  on  the 
potential  use  of  optical  disk  technology  for  storing 
computer  generated  records  of  customer  orders  that 
may  be  created  by  FCMs  and  introducing  brokers. 
The  Commission  received  no  comments  on  this 
matter. 

*°The  SBC  requires  that  duplicate  copies  of 
microfilm  be  maintained  in  separate  locations  while 
Commission  rules  do  not  require  this.  The 
Commission  speciHcally  requested  comment  on  this 
aspect  of  the  SEC§  rules,  noting  thai  the 
requirement  for  duplicate  copies  of  storage  media 
in  different  locations  appeared  to  be  a  sound 
business  practice.  Persons  commenting  on  this 
issue  believed  that  it  was  best  left  to  the  judgment 
of  individual  Tirms  whether  and  where  duplicate 
copies  should  be  made  and  stored.  One  commantor 
requested  that  since  optical  disks  are  relatively 
expensive.  Tirms  be  allowed  to  store  duplicate 
records  on  alternative  media.  Although  the 
Commission  has  not  experienced  problems  with  its 
current  requirements,  it  will  continue  to  monitor 
the  need  to  require  that  duplicate  copies  of  records 
be  made  and  retained. 


requirements  may  cause  or  have 
resulted  in  disparate  treatment  or 
Increased  costs  to  persons  subject  to  the 
rules  of  both  agencies. 

The  SEC  did  not  comment  on  the 
Commission's  proposal.  In  its  comment, 
the  FLA  reported  that  survey 
respondents  were  primarily  concerned 
with  their  firm's  futures  market 
operations  and  could  not  provide 
substantive  comment  on  the  difference 
between  SEC  and  Commission 
requirements.  These  persons,  however, 
believed  that  the  requirements  of  both 
agencies  were  similar  in  scope.  Other 
persons  commented  that  the  rules  of 
both  agencies  should  be  similar  to  avoid 
excessive  or  unnecessary  costs  to  firms 
using  optical  disk  technology  but 
provided  no  specifics  on  existing 
disparate  treatment  or  costs.  The 
Commission  believes  adoption  of  its 
proposal  as  amended  will  not  result  in 
unnecessary  costs  from  firms  regulated 
by  both  the  SEC  and  the  Commission. 

IV.  Electronic  Filing  ofRepoils 

In  its  October  release,  the  Commission 
invited  comment  on  the  use  of 
electronic  information  technology, 
particularly  data  transfers,  whicE  could 
reduce  burdens  and  compliance  costs 
associated  with  regulatory  requirements 
and,  in  addition,  could  reduce  costs  to 
regulators  in  fenns  of  obtaining, 
processing  and  storing  required 
information.  In  particular,  the 
Commission  noted  two  areas  in  which 
the  use  of  improved  electronic 
technology  may  prove  cost  effective  for 
persons  supplying  information  to  the 
Commission.  "These  areas  concerned 
disclosure  documents  filed  by 
Commodity  Trading  Advisors  (CTAs) 
and  Commodity  Pool  Operators  (CPOs) 
and  financial  information  provided  by 
FCMs  and  introducing  broicers. 

The  FIA  included  questions 
concerning  these  matters  in  their  survey 
and.  in  addition,  two  SROs  provided 
comment  concerning  their  experience 
collecting  financial  information  from 
member  firms.  The  FIA  reported  that     "^ 
most  PCM  respondents  believed  that 
electronic  transmission  of  financial 
information  and  disclosure  documents 
would  be  beneficial.  The  only  CTA 
respondent  in  the  survey  indicated  that 
disclosure  document  delivery  by 
diskette  produced  from  a  word 
processing  machine  would  be 
beneficial. 

Both  SROs  responding  to  the 
Commission's  request  from  comment 
explained  they  had  developed  and 
implemented  electronic  filing  systems 
for  financial  information.  The  SROs 
reported  that  the  systems  work  well  and 
have  been  well  received  by  member 
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firms.  One  SRO  encouraged  the 
Commission's  interest  in  electronic 
filing  systems  and  urged  the 
Commissi<Hi  to  adopt  rules  which 
\j"       permitted  registrants  to  file  reports  and 
disclosure  documents  electronically. 
The  SRO  opined  that  ''cooperation 
between  the  public  and  private  sectors 
with  respect  to  technologies  such  as 
electronic  data  interchange  will  resuh  in 
increased  efficiencies  and  greater  cost 
savings  for  futures  industry 
participants."  x 

The  Commission  will  be  further 
reviewing  these  issues. 

V.  Related  Matters 

A.  Begulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  ageodes,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  These  amendments 
principally  affect  contract  markets. 
FCMs.  CPOs  and  CTAs.  The 
Commission  has  previously  defined 
"small  entities"  in  evaluating  the 
impact  of  its  rule  in  accordance  with  the 
RFA,  47  FR  1861&-18621  (April  30. 
1982).  In  that  statement,  the 
Commission  concluded  that  contract 
markets.  FMCs  and  CPOs  are  not 
considered  to  be  small  entities  for 
purposes  of  the  RFA.  Other  Commission 
registrants  such  as  CTAs  and 
introducing  brokers  may  also  be 
affected.  In  this  respect,  optical  storage 
systems  are  not  currently  allowed  to  be 
used  for  record  archival  under  the 
Conunission's  regulations.  The 
proposed  rules  would  allow,  but  not 
require,  the  use  of  such  systems. 
Pursuant  to  section  3(a)  of  the  RFA  (5 
U.S.C  605(b)),  the  Chairman,  on  behalf 
of  the  Commission  certified  that  the 
proposed  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission,  however,  sought 
comments  from  any  one  who  believes 
that  these  rules  would  haye  a  significant 
economic  impact  upon  its  operations. 
No  comments  concening  the  RFA  were 
received. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA).  44  U.S.C  3501  et  sea.,  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  previously  submitted  this 
rule  in  prop<»ed  form  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
(OMB).  The  information  collection 


requirements  of  the  proposed  rule 
concerned  the  notification  and  filing 
procedures  discussed  above  for  systems 
and  file  dociunentation.  The 
Commission  has  deleted  these 
requirements  from  the  final  rule. 

In  its  notice  of  proposed  rulemaking, 
the  Commission  advised  that  persons 
wishing  to  comment  on  the  information 
that  would  be  required  by  these  rules 
should  contact  Gary  Waxman  at  OMB. 
One  person  commented  to  OMB. 

Generally,  this  commentor  opposed 
adoption  of  the  Commission's  rule  on 
the  basis  that  the  Commission  should 
not  establish  specific  technical  criteria 
for  recordkeeping  systems.  While 
recognizing  that  agencies  can  establish 
regulations  that  prohibit  the  destruction 
of  original  paper  records,  the 
commentor  argued  that  under  the  PRA 
"no  regulation  should  be  permitted  that 
prohibits  the  destruction  of  the  origrnal 
paper  records  unless  the  agency  can 
definitively  prove  that  this  burden  is 
necessary  to  protect  the  public  welfare 
and  support  the  regulatory  purpose  of 
the  agency."  The  commentor  also 
argued  that  the  use  of  specific  criteria 
may  be  burdensome  to  firms  that  are 
regulated  by  multiple  agencies  since 
each  agency  may  establish  its  own 
criteria.  The  commentor  requested  that 
OMB  accept  the  recommendations  of 
AIIM's  task  force  that  regulations  be 
written  that  assure  the  accuracy  and 
integrity  of  the  record  rather  than     • 
specify  the  technology  to  be  used. 

The  Commission  does  not  find  these 
views  to  be  persuasive.  Each  of  the 
Commission's  existing  recordkeeping 
requirements  has  been  revie^d  an 
approved  by  OMB  based  upon  ^e  vital 
role  they  play  in  protecting  the  public. 
Moreover,  the  purpose  of  these 
proposed  changes  is  to  make  them  less 
burdensome  by  permitting  the  use  of 
new  and  emerging  technologies.  As 
adopted,  these  rules  provide  for  fewer 
technical  requirements  and,  as 
disciissed  above,  the  Commission  will 
review  the  work  of  AIIM's  task  force 
when  It  is  completed  to  determine  if  the 
use  of  media-independent  regulations  is 
satisfactory  for  Commission  purposes. 

With  respect  to  persons  subject  to 
regulation  by  multiple  agencies,  the 
Commission  is  also  concerned  if  its 
recordkeeping  requirements  cause 
disparate  treatment  or  increased  costs  to 
firms  vis  a  vis  other  agencies 
requirements  and  requested  comment 
on  this  matter.  However,  no 
Commission  registrants  provided 
information  on  potential  conflicts.  Of 
course  persons  that  may  be  adversely 
affected  in  this  manner  may,  in  any 
event,  petition  the  Commission  or  the 
relevant  other  agencies  for  rule  changes. 


While  this  rule  has  no  burden,  it  is  a 
part  of  a  large  group  of  rules  that  have 
been  approved  and  assigned  OMB 
control  number  3038-0022.  The  group 
of  rules  of  which  this  is  a  part  has  the 
following  burden: 
Average  burden  hours  per  response: 

612.26 
Number  of  respondents:  4,281 
Frequency  of  response:  On  occasion 

Copies  of  the  OMB-approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3220. 
NEOB.  Washington.  DC  20503,  (202) 
395-7340. 

List  of  Subjects  in  17  CFR  Part  1 

Contract  markets,  Futures  commission 
merchants.  Recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act  and.  in  particular,  sections  4, 4g. 
4i,  5  and  5a  of  the  Act.  7  U.S.C  6. 6g, 
6i.  7  and  7a  (1988).  the  Commission 
hereby  amends  part  1  of  chapter  I  of  title 
17  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THEXOMMODITY  EXCHANGE 

ACT    f<>^^^ 

1.  Th^  authority  citation  for  part  1 
continu^  to  read  as  follows: 

Authority:  7  U.S.C  2.  2a.  4. 4a.  6, 6a.  6b. 
6c.  ed,  6f.  6g.  ^h,  6i,  6k,  61, 6m.  6n,  60,  7, 
7a,  71).  8.  9, 12,1^  12c.  13a.  13a-1. 16. 16a. 
19.  21,  and  24,  unless  otherwise  noted. 

2.  Section  1.31  ^s  amended  by  revising 
paragraphs  (b)  and  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 

S1.31    Books  and  record*:  Keeping  and 
Inspection. 

•        •        «        •        • 

(b)  Reproductions  on  microfilm, 
microfiche  and  optical  disk  may  be 
substituted  for  hard  copy  as  follows: 

(1)  Computer,  accounting  machine  or 
business  machine  generated  records 
may  be  immediately  produced  or 
reproduced  on  microfilm  or  microfiche 
and  kept  in  that  form.  Computer 
generated  records  may  be  immediately 
produced  on  optical  disk  in  conformity 
with  the  requirements  of  paragraph  (d) 
of  this  section  and  kept  in  that  form. 

(2)  For  all  other  books  and  records, 
microfilm  or  microfiche  reproductions 
thereof  may  be  substituted  for  the  hard 
copies  for  the  final  three  years  of  the  5- 
year  period. 

(c)  If  microfilm,  microfiche  or  optical 
disk  substitution  for  hard  copy  is  made, 
the  persons  required  to  keep  such 
records  shall: 
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(1)  At  all  times  have  on  their  premises 
and  make  available  upon  request  to 
representatives  of  the  Commission  or 
the  Department  of  Justice: 

(i)  Facilities  for  easily  readable 
projection  of  the  microfilm  or 
microfiche,  or  display  of  information 
stored  on  optical  disk,  that  allow 
Immediate  examination  of  their  records; 

(ii)  If  the  records  are  preserved  on 
microfilm  or  microfiche,  facilities  for 
immediately  producing  complete, 
accurate  and  easily  readable  facsimile 
enlargements  of  the  records;  and 

(iiij  If  the  records  are  preserved  on 
optical  disk,  facilities  for  immediately 
producing  complete,  accurate  and  easily 
readable  hard  copies  of  the  records  and 
the  means  to  provide,  immediately  upon 
request,  any  Commission  or  Department 
of  Justice  representative  with  copies  of 
the  records  on  Commission  compatible 
machine-readable  media  as  defined  in 
§  15.00(1)  (1)  and  (2). 

(2)  In  order  to  permit  the  immediate^ 
location  of  any  particular  record: 

(i)  Arrange,  index  and  file  microfilm 
or  microfiche  and  preserve  the  index 
and  file  in  such  a  manner  as  to  permit 
the  immediate  location  of  any  particular' 
record;  and 

(ii)  Create  a  directory  structure  for 
files  of  records  and  an  index  for  records 
on  optical  disk,  and  preserve  the  files, 
index  and  director>'  structure  in  such  a 
manner  as  to  permit  the  immediate 
location  of  any  particular  record. 
Directory  structures  must  organize  and 
locate  computer  files  and  an  index  must 
distinguish,  identify  and  locate  records 
in  the  same  file.  In  addition,  persons 
must  maintain  on  their  premises  at  all 
times  current,  accurate  and  complete 
hard  copies  of  such  directory  structures 
and  indices  for  examination  by 
representatives  of  the  Commission  or 
the  Department  of  Justice.  Such  hard 
copies  must  be  preserved  for  5  years. 

(3)  Be  ready  at  all  times  to  provide, 
and  immediately  provide,  at  the 
expense  of  the  person  required  to  keep 
such  records,  any  hard  copy  or  facsimile 
enlargement  of  such  records,  and  for 
records  stored  on  optical  disk,  copies  of 
such  records  on  approved  machine- 
readable  media  as  defined  in  §  15.00(1) 
(1)  and  (2)  which  any  representative  of 
the  Commission  or  U.S.  Department  of 
Justice  may  request.  Records  on 
machine-readable  media  must  use  a 
format  and  coding  structure  specified  in 
the  reouest;  and 

(4)  Keep  only  Commission-required 
records  on  the  same  disk.  Storage  of  a 
non-Commission-required  record  on  the 
same  disk  with  a  Commission-required 
record  shall  be  deemed  a  waiver  of  any 
privilege,  claim  of  confidentiality,  or 
otlier  objection  to  disclosure  with 


respect  to  the  non-Commission-required 
record. 

(d)  Optical  Storage  Systems— Any 
optical  storage  system  used  to  preserve 
records  under  paragraph  (b)  of  this 
section  must  allow  for  the  preservation 
of  the  records  required  unoer  this 
Section  using  non-rewritable.  WORM 
(write  once  read  many)  media.  All 
records  preserved  on  optical  media 
pursuant  to  paragraph  (b)  of  this  section 
must  be  preserved  on  non-rewritable 
WORM  media.  The  technology  must 
have  write-verify  capabilities  that 
continuously  and  automaticallyA'erifies 
the  quality  and  accuracy  of  the 
information  stored  and  automatically 
corrects  quality  and  accuracy  defects. 

(1)  The  system  must: 

(i)  Use  removable  disks; 

(ii)  Serialize  the  disks; 

(iii)  Using  a  permanent  and  non- 
erasable time-date,  it  must  time-date  all 
files  of  information  placed  on  the  disk, 
reflecting  the  computer  run  time  of  the 
file  of  information;  and 

(iv)  Write  files  in  ASQI  or  EBCDIC 
format. 

(2)  Persons  using  optical  storage 
systems  must  maintain  on  their 
premises,  keep  current,  grant  access  to 
and  surrender  promptly,  upon  request 
by  representatives  of  the  Commission  or 
the  I>9partment  of  Justice,  all 
information  necessary  to  read,  convert 
to  hard  copy  and  download  records 
stored  in  optical  storage  units,  including 
directory  structures  and  indices.  This 
shall  include  but  not  be  limited  to  a 
copy  of  logical  file  formats  and  field 
formats  of  all  different  files  written  on 
optical  disks,  the  hardware  make  and 
model  and  operating  system  software 
version  and  release  level  of  the 
computer  system  hosting  the  storage^ 
device  and  identity  of  the  device  driver 
used  to  write  the  optical  media, 
including  the  release  level,  and  if 
records  are  written  in  an  ASCII  or 
EBCDIC  format  other  than  standard  non- 
compressed  ASai  or  EBCDIC, 
documentation  of  the  method  used  to 
encode  data  providing  a  thorough 
descriptions  of  any  compression 
algorithm,  including  the  physical  file 
format  and  conversion  routines  to 
transform  the  records  to  a  non- 
compressed  ASai  or  EBCDIC  format. 

3.  Section  1.35  is  amended  by  revising 
the  paragraph  that  follows  (b)(3)(iii)  to 
read  as  follows: 

S 1  -35    Records  of  cash  commodity,  futures 
and  options  contracts. 

(b)*  *  • 
(3)*  •  • 
(iii)*    ^  * 

Provided,  however,  that  where 
reproductions  on  microfilm,  microfiche 


or  optical  disk  are  substituted  for  hard 
copy  in  accordance  with  the  provisions 
of  §  1.31(b)  of  this  part,  the  requirements 
of  paragraphs  (b)(1)  and  (b)(2)  of  this 
section  will  be  considered  met  if  the 
person  required  to  keep  such  records  is 
ready  at  all  times  to  provide,  and 
immediately  provides  in  the  same  city 
as  that  in  which  such  person's 
commodity  or  commodity  option  books 
and  records  are  maintained,  at  the 
expense  of  such  person,  reproduced 
copies  which  show  the  records  as 
specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  on  request  of  any 
representatives  of  the  Commission  or 
the  U.S.  Department  of  Justice. 

Issued  in  Washington.  DC.  this  4th  day  of 
May  1993,  by  the  Commission.    > 
lean  A.  Webb, 

Secretary  of  the  Commission. 
(FK  Doc.  93-10864  Filed  5-7-93:  8:45  am) 
BIUJNG  COOe  OSI-AI-M 


17 CFR  Parti 
Recordkeeping 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rulemaking. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
amending  its  general  recordkeeping 
requirements  set  forth  in  17  CFR  1.31  to 
stipulate  that  trading  cards  and  order 
tickets  required  pursuant  to 
§  1.35(a-l)(l).  (a-l)(2).  and  (d)  be 
retained  in  hard-copy  form  for  five 
years.  This  is  intended  to  conform 
Commission  regulations  to  current 
industry  practice. 

EFFECTIVE  DATE:  August  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lamont  L.  Reese.  Supervisory 
Stati.slician,  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington,  DC  20581.  (202)  254-3310. 

SUPPt^MENTARY  INFORMATION:  On 
October  26, 1992,  the  Commission 
published  in  the  Federal  Register  (57 
FR  48480)  a  notice  of  proposed 
rulemaking  to  amend  its  general 
recordkeeping  rule,  17  CFR  §  1.31. 
which  would  allow  computer-generated 
reports  written  on  optical  disk  to  be 
immediately  substituted  for  hard-copy 
reports.  Currently  paragraph  (b)  of  Rule 
1.31  allows  only  substitution  of 
microfilm  for  source  documents  for 


/^ 
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purposes  of  records  storage.*  Microfilm 
may  be  substituted  immediately  for 
computer,  accounting  machine  or 
business  machine  generated  records.  For 
records  produced  by  other  means,  the 
rule  allows  immediate  microfilming  of 
source  docxmients;  but  requires  that 
source  docimients  be  retained  in  hard- 
copy  form  for  the  first  two  years  of  a 
five-year  retention  pwriod. 

Aside  from  requesting  comment  on 
specific  proposed  rule  amendments 
concerning  the  immediate  substitution 
of  records  on  optical  storage  for 
computer-generated  reports,  the 
Commission  also  sought  initial 
comment  on  possible  further 
amendments  to  its  recordkeeping 
.requirements  which  might  allow  for 
optical  storage  of  digital  records 
produced  through  electronic  imaging. 
Imaging  is  a  technique  used  to  create 
digital  replicas  of  paper  records.'  The 
Commission  noted  that  many  of  the 
criteria  it  had  specified  for  optical 
storage  of  computer-generated  records 
might  also  apply  to  storage  of  imaged 
digital  records  and  sought  comment 
concerning  additional  specific 
conditions,  restrictions  and  safeguards 
that  might  be  instituted  before  allowing 
substitution  of  imaged  records  for 
source  documents.  In  this  respect,  the 
Commission  requested  comment  on 
spedfic  additional  technical  criteria  for 
scanning  equipment,  as  well  as  limiting 
the  time  period  during  which 
reproductions  of  paper  records  stored 
on  optical  disks  can  be  substituted  for 
source  documents. 

Thirty-five  persons  comifiented  on  the 
Commission's  proposed  rulemaking. 
Eight  comment  lettera  were  sent  by  the 
Association  for  Information  and  Image 
Management  ("AUM*')  or  its  members. 
Twenty-five  comment  letters  were  sent 
by  self-regulatory  organizations  and  by 
interested  firms.  In  addition,  the  Futtues 
Industry  Association  conducted  a 
survey  which  was  completed  by  sixteen 
persons.  The  results  of  this  survey  were 
compiled  and  submitted  as  a  comment 
on  the  proposed  rule.  In  a  separate 
not'ce  of  final  rulemaking,  the 
Commission  adopted  amendments  to 
Rule  1.31  which  allow  the  immediate 
substitution  of  records  stored  on  optical 
disk  for  hard-copy  of  computer- 
generated  records.  This  amendment  is 


effective  thirty  days  fit)m  its  publication 
in  the  Federal  Register. 

The  Commission,  in  the  preamble  to 
the  proposed  rule  changes  published  on 
October  26. 1992,  noted  that  its  own 
experience  indicates  there  are 
limitations  in  the  usefulness  of 
reproductions  of  paper  records  stored 
through  both  microfilm  and  the  newer 
technology  involving  electronic 
imaging.  Indeed,  problems  with  the 
newer  technology  may  be  more  acute 
simply  because  optical  disk  storage 
promises  lower  costs,  and  thus  a  wider 
use,  thafi  microfilm  storage.  In  this 
respect,  microfilm  reproductions 
generally  ^  not  capture  erasures  or 
diflierenceulhat  may  indicate  that 
notations  were  made  by  diff'erent 
writing  instruments  or  other  evidence 
that  may  be  critical  in  investigations. 
For  this  reason,  although  current 
regulations  do  not  foreclose  a  firm  fix>m 
immediately  microfilming  paper 
documents,  the  paper  documents  must 
be  retained  for  the  first  two  years  of  the 
required  five-year  retention  period. 

ui  view  of  the  problems  with 
microfilming,  the  Commission 
requested  comment  on  whether  source 
documents,  with  the  exception  of 
trading  cards  and  order  tickets,  that 
were  imaged  should  also  be  maintained 
for  a  two-year  period.  With  respect  to 
trading  cards  and  written  records  of 
customer  orders,  the  Commission 
sought  comment  on  a  requirement  that 
such  documents  would  have  to  be 
preserved  in  original  form  for  the  full 
five-year  period.  The  Commission  noted 
that  it  would  consider  applying  this 
requirement  both  to  substitution  of 
records  preserved  on  optical  disk  and 
microfilm.^ 

Four  persons  commented  on  the  issue 
of  record  retention  periods  for  paper 
records.  Three  of  the  commentera.  all 
exchanges,  confirmed  the  Commission's 
view  that  optical  scanning  may  have 
limited  application  to  customer  order 
tickets  and  trading  cards  for  reasons 
dted  by  the  Commission,  and  agreed 
that  these  documents  should  be  retained 
for  the  full  five-year  period.* 

The  Commission  recognizes  that  costs 
are  associated  with  its  recordiieeping 
requirements.  The  length  of  time  that 


'  Rul«  1.31  providea  that  books  and  records  mitst 
be  kept  for  five  y^an  and  be  reedily  accessible 
during  the  Rnl  two  yean  of  this  time  paiad. 

'  Qreatlog  an  etectrooic  image  of  pAper  record* 
lnvolvat  the  coDvarsioo  of  paper  fon&ats  to  digital 
formats  using  an  electronic  scanner  or  camera.  - 
Facsimile  macfaine*  capture  and  transmit  replicas  of 
documents  using  this  technique.  After  a  digital 
image  is  created,  the  digital  t^ts  of  information  may 
be  written  lo  an  optical  storage  device. 


'  In  proposing  this  requirement  the  Commission 
stated  thai  these  documents  are  nffjifitial  to 
investigations  which  involve  the  reconstruction  of 
Intraday  trading  over  some  period  of  time.  Such 
investigations  are  labor  intensive  and  generally 
lengthy,  at  times  continuing  for  several  years.  The 
documents  themselves  are  usually  multi-ply,  color 
coded  and  are  created  daily  in  large  numbers. 

*  The  Commission  noted  in  its  October  Federal 
Register  re!ea.M  thai  exchanges  currently  do  nut 
microfilm  trading  cards  aiMl  order  tickets.  The 
industry  standard,  in  practice,  appears  lo  be  lo 
retain  these  documents  for  the  full  Dve-year  period. 


documents  must  be  stored  and,  of 
coiu^e.  the  media  upon  which  records 
are  stored  are  factora  affecting  this  cost. 
The  current  five-year  retention  period 
for  trading  cards  and  order  tickets  is  not 
affected  by  this  rulemaking.  The 
proposed  amendments  to  Rule  1.31 
would  require,  however,  that  the 
originals  of  such  documents  be  retained 
for  the  full  five-year  period,  precluding 
the  possibility  that  persons  may 
microfilm  the  documents  and  preserve 
only  the  microfilm  for  the  final  three 
years  of  the  five-year  period.  To  the 
Commission's  knowledge,  no  one  in  the 
futiues  industry  now  microfilms  these 
documents.  Rather,  the  current  industry 

f>ractice  is  to  maintain  them  in  original 
brm  for  five  years.'  In  view  of  this 
prevailing  industry  practice,  the 
Commission  is  amending  Rule  1.31  to 
provide  that  the  trading  cards  and  order 
tickets  required  pursuant  to  Rules 
1.35(a-l)(l),  1.35(a-l)(^),  and  1.35(d)  be 
retained  for  five  years. 

The  Commission  fully  supports  the 
introduction  of  new  information 
technologies  that  reduce  costs 
associated  with  production,  transfer, 
and  storage  of  paper  documents, 
provided  there  are  sufficient  safeguards 
to  protect  the  public's  interest. 
Currently,  exchanges  have  instituted, 
and  the  Commission  has  approved, 
rules  which  provide  for  electronic 
trading  systems.  Exchanges  are  also 
testing  the  use  of  electronic  trading 
cards  and  developing  and 
implementing,  in  a  limited  manner, 
electronic  order  routing  systems.  In 
order  to  access  the  systems,  firms  in  the 
industry  are  developing  and  testing 
electronic  order  entry  systems.  These 
systems  are  anticipated  to  be  cost- 
effective  alternatives  to  the  production 
and  traiiisfer  of  paper  documents,  and 
may  enhance  audit  trails,  which  are 
necessary  for  effective  regulation.  In 
addition,  computer  records  produced  by 
these  systems  can  be  stored  on  optical 
disk  pursuant  to  newly-adopted 
amendments  to  Commission  Rule  1.31. 
This  can  result  in  significant  savings  in 
storage  and  retrieval  costs.  Certain 
regulations,  however,  may  require  that 
firms  prepare  written  documents.  In 
light  of  the  above  developments  in 
information  technology.  Commission 
staff  are  now  reviewing  regulations 
which  require  the  production  of  written 


'  Commission  rules  have  allovt«d  the  substitution 
of  microfilm  for  paper  documents  during  the  last 
three  years  of  the  five-year  retention  period  siitca 
1972.  Apparently,  It  is  more  cost-effective  to  store 
source  documents  rather  than  microfilm  order 
tickets  and  trading  cards.  In  any  event,  it  does  no< 
appear  Ukely  that  the  Commission's  ameodmenta 
will  resull  In  additional  recordkeeping  costs  for 
registrants. 
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documents  to  determine  conditions 
under  which  the  paper  documents  may 
no  longer  be  necessary. 

I.  Related  Matters 

A.  Regulatory  Flexibility  Ad 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  These  amendments 
principally  affect  contact  markets  and 
futures  commission  merchants  (FCMs). 
The  Commission  has  previously  defmed 
"small  entities"  in  evaluating  the 
impact  of  its  rule  in  accordance  with  the 
RFA.  47  FR  1861ft-18621  (April  30. 
1982).  In  that  statement,  the 
Commission  concluded  that  contract 
markets  and  FCMs  are  not  considered  to 
be  small  entities  for  purposes  of  ihe 
RFA.  Other  Commission  registrants 
such  as  introducing  brokers  and  floor 
brokers  may  also  be  affected.  In  this 
respect,  the  Commission  believes  that 
its  amendments  to  Rule  1.31  conform 
this  rule  to  current  industry  practice.  As 
such,  the  amendments  should  not 
increase  recordkeeping  costs  for  any 
Commission  registrant.  Pursuant  to 
section  3(a)  of  the  RFA  (5  U.S.C.  605(b)). 
the  Chairman,  on  behalf  of  the 
Commission  certified  that  the  proposed 
rules  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission,  however,  sought 
comments  from  anyone  who  believed 
that  these  rules  would  have  a  significant 
economic  impact  upon  its  operations. 
No  comments  concerning  the  RFA  were 
received. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980.  (Act)  44  U.S.C  3501  et.  seq.. 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  The 
Commission  believes  that  this  final  rule 
does  not  increase  the  burden  hours. 
While  the  industry  has  the  ability  to 
microfilm  records  after  two  years  it  is 
general  industry  practice  to  keep  them 
the  entire  five  years.  The  Commission 
currently  estimates  the  recordkeeping 
burden  associated  with  these  documents 
as  if  the  documents  were  retained  for 
the  entire  fivo-years.The  burden 
associated  with  this  entire  collection, 
including  this  final  rule,  is  as  follows: 

Average  burden  hours  per  response: 
612.26 

Number  of  Respondents:  4,281 
Frequeficy  of  response:  On  occasion 


The  burden  associated  with  Rule  1.31, 
which  does  not  change  due  to  this  rule, 
is  as  follows: 

Average  burden  hours  per  response: 
50.40 

Number  of  Respondents:  3,212 
Frequency  of  response:  On  occasion 

Persons  wishing  to  comment  on  the 
information  required  by  this  rule  should 
contact  Gary  Waxman.  Office  of 
Management  and  Budget.  Room  3220, 
^4E0B  Washington  DC  20503.  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  0MB  are 
available  from  Joe  F.  Mink.  CFTC 
Clearance  Officer.  2033  K  Street.  NW.. 
Washington.  DC  20581.  (202)  254-9735. 

List  of  Subjects  in  17  CFR  Part  1 

Contract  markets.  Futures  commission 
merchants.  Recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act  and,  in  particular,  sections  4.  4g. 
4i.  5  and  5a  of  the  Act.  7  U.S.C.  6.  6g. 
6i.  7  and  7a  (1988).  the  Commission 
hereby  amends  part  1  of  chapter  I  of  title 
1 7  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT. 

l.The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  2a.  4.  4a,  6.  6a.  6b. 
6c.  6d,  6f.  6g,  6h,  61,  6k.  61.  6m.  6n.  6o,  7, 
7a.  7b,  8,  9. 12, 12a.  12c.  13a.  138-1, 16, 16a, 
19,  21,  and  24,  unless  otherwise  noted. 

2.  Section  1.31  is  amended  by  revising 
paragraph  (b)(2)  to  read  as  follows: 

9 131    Books  and  records:  Keeping  and 
Inspection. 


(b)*   •   • 

(2)  Except  as  provided  herein,  for  all 
other  books  and  records,  microfilm  or 
microfiche  reproductions  thereof  may 
be  substituted  for  the  hard  copies  for  the 
final  three  years  of  the  5  year  period. 
Trading  cards  and  written  customer 
orders,  required  to  be  kept  pursuant  to 
§  1.35(a-l)(l).  (a-l)(2)  and  (d).  must  be 
retained  in  hard-copy  form  for  the  full 
five-year  period. 
•        •        •        •        • 

Issued  in  Washington,  DC.  May  4. 1993.  by 
the  Commission. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 
IFR  Doc.  93-10865  Filed  5-7-93;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  228. 229 

PMmm  No*.  33-69M;  34-322S5;  3S- 
25807;  39-2307;  10-19451] 

RIN  3235-AC48 

Rulemaking  for  EDGAR  System; 
Correction 

AGEMCY:  Seciuitiee  and  Exchange 
Commission. 

ACTION:  Correction  to  interim  rules. 


SliMMARV:  This  document  contains 
corrections  to  the  interim  rules  that 
were  pubUshed  Thursday,  March  18, 
1993  (58  FR  14628).  Those  rules  relate 
to  the  implementation  of  the  Electronic 
Data  Gathering.  Analysis  and  Retrieval 
("EDGAR")  system. 

EFFECTIVE  DATE:  These  rules  are  effective 
April  26,  1993,  except  entry  number  27 
in  the  Exhibit  Tables  to  Item  601  of 
Regulations  S-K  and  Regulation  S-B, 
relating  to  the  Financial  Data  Schedule, 
which  will  be  effective  on  November  1, 
1993. 

FOR  FURTHER  WFORMATtON  COffTACT: 
James  R.  Budge,  Office  of  Disclosure 
Policy.  Division  of  Corporation  Finance 
at  (202) 272-2589. 
SUPPt^MENTARY  MFORIMATION: 


Background 

The  interim  rules  that  are  the  subject 
of  these  corrections  become  effective  on 
April  26. 1993  and  implement 
mandated  electronic  filing  on  the 
EDGAR  system  for  registrants  whase 
filings  are  processed  by  the  Divisions  of  , 
Corporation  Finance  and  Investment 
Management  and  for  those  making 
filings  with  respect  to  such  registrants. 
Development  and  implementation  of  the 
EDGAR  system  was  effected  pursuant  to 
Section  35A  of  the  Securities  and 
Exchange  Act  of  1934  (15  U.S.C.  78//). 

Need  for  Corrections 

This  action  is  necessary  to  ensure  that 
the  entries  in  the  Exhibit  Tables  in 
Regulations  S-K  and  S-B  coincide  with 
the  descriptions^of  the  exhibits  found  in 
paragraph  (b)  of  Item  601  of  Regulations 
S-K  and  S-B. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  18. 1993  of  the  interim  rules, 
which  were  the  subject  of  FR  Doc.  93- 
4805,  is  corrected  as  follows: 

S  228.601    (CorrMrted] 

1.  On  page  14660.  second  column, 
amendatory  instruction  No.  13, 
beginning  in  Ihe  fourth  line,  "in  the 
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Exhibit  Table,  remove  entry  number  29,     (29)  through  (98),  and  add  entry  number     Exhibit  Table  should  read  as  set  forth 

revise  entry  numbers  (2).  (3).  (10).  (27),       (99)  and  Footnote  5;"  should  read  below: 

nnd  (28),  add  and  reserve  entry  numbers     "revise  the  Exhibit  Table.":  and  the  bnjjnq  code  wio-m-h 
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(1)  Uidernriting  agreement 

(2)  P(«n  of  •cquisitioo,  reor- 

ganiiation,  arrengement, 
liquidation,  or  succession 

(3)  (i)  Articles  of 

incorporation 
(ii)  By- taws 

(4)  Instrunents  defining  the 

rights  of  holders,  incl. 
indentures 

(5)  Opinion  re:  legality 

(6)  le  exhibit  required 
(7).0pinion  re:  liquidation 

preference 

(8)  Opinion  re:  tax  wtters 

(9)  voting  trust  agreement 

(10)  Material  contracts 

(11)  Statement  re:  conputation 

of  per  share  earnings 

(12)  Ko  exhibit  required 

(13)  Anrxjal  or  quarterly 

reports,  Form  10-0  • 
(U)  Material  foreign  patents 

(15)  Letter  on  unaudited  inter- 

im financial  information 

(16)  Letter  on  change  in 

certifying  accountant**** 

(17)  letter  on  director  resig- 

nation 

(18)  letter  on  change  in 

accounting  principles 

(19)  Reports  furnished  to  secu- 

rityholders 

(20)  Other  docunents  or  state- 

Bents  to  securityholders 

(21)  EU»sidiar(es  of  the  regis- 

trant 

(22)  M)Ushed  report  regarding 

•etters  submitted  to  vote 

(23)  Consent  of  experts  and 

counsel 

(24)  Power  of  attorney 

(25)  Statement  of  eligibility 

of  trustee 

(26)  Invitations  for  competitive 

bids 

(27)  Financial  Data  Schedule****' 

(28)  Information  from  reports 

furnished  to  state 
insurance  regulatory 
authorities 

(29)  through  (98)  (Reserved] 
(99)  Additional 

Exhibits 


SB-g 


-  3  - 

tXHIBIT  TABLg 

Securities  Ac^  tifnf 
Li  SJ  s^*«« 


tl 


X 
N/A 

X 

X 
X 
X 
X 

N/A 


X 
H/A 

X 


X 
N/A 


X 
X 

N/A 

X 


N/A 


X 
N/A 

.X 

X 
X 
X 
X 

N/A 

X 

X 
X 


X 
N/A 


txehanoe  Act  Forms 
12:3    fcl    10-05^   10- rs^ 


N/A 


N/A 

X 


X 
X 
X 

N/A 


N/A 


H/A 


N/A 


<. 


N/A 


N/A 


X 
X 
X 

N/A 

X 


X 
X** 

X 


x*« 


'regist:'.'ti'ol  Ir^ror'^nThV^s;  iTj  Fo^irc^  Zr1\:T:tL\   ^<>"^— 'T"  "'''  ^^'^^^^^   as  perm'tted  by  t.!e 
the  Form  lO-rsB.  "'  ***'•  **•*  "***'  ''^'^   '»  incorporated  by  reference  into  the  text  of 

"e,isl!^:;U':ta°^^^.'*'  *'•  "'*^'  *"  '"^•'  *•«  "^   incorporated  by  reference  Into  .  previously  filed  Securities  Ac, 

*;;,  t!^  ir^eiTerisKi-^  :^";.r;.i;!rrt:;i::^:oT:vr;h:^::?btt!^--'*  '^  -  -  ----- - 


•***  If  required  vnder  Item  30«  of  Regulation  $-«. 


":;c"u::rrn:!;i°i;S/rrr;t;:nc'rar;:;t^;rtr*ha::'^  £:•  "^'  ?-^'*  ^^^  ^  '"•-  -'^  ^  •  ^-•^*^« 

See  Item  601(c)  of  Regulation  S-B       *^»''«"'*  »'<•»  ^ave  not  been  prev.ously  .ncluled  in  a  filing  with  the  Coawission. 
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EXHIBIT  TABLg 

Securities  Act  Fomgi 

ill  1:1  Li  i:*'  LJ 


tKchanoe  Act  formt 


((1)  UnderMriting  •greement 
(2)  P(*n  of  •cquisition,  reor- 
ganiistion,  arrangement , 
liquidation,  or  succession 
•(3)  (i)  Articles  of 

incorporation 
(ii)  By-laws 
(4)  InstriMents  defining  the 

rights  of  security  holders, 
including  indentures 
*{5>  Opinion  re  legality 

(6)  Opinion  re  discount  on 

capital  shares 

(7)  Opinion  re  liquidation 

preference 

(8)  Opinion  re  tax  natters 

(9)  Voting  trust  agreement 

(10)  Material  contracts 

(11)  Statement  re  confutation 

of  per  share  earnings 

(12)  Statements  re  confutation 

of  ratios 

(13)  Annual  report  to  security 

holders,  form  10-0  or 
quarterly  report  to 
security  holders 
(U)  Material  foreign  patents 

(15)  Letter  re  i#»audited  interim 

financial  information 

(16)  Letttr  re  change  in 

certifying  accoi»itant 

(17)  Letter  re  director  resig- 

nation 

(18)  Letter  re  change  in 

accointing  principles 

(19)  Report  furnished  to  secu- 

rity holders 

(20)  Other  dociments  or  state- 

■efits  to  security  holders 

(21)  Subsidiaries  of  the  regis- 

trant 

(22)  Published  report  regarding 

matters  submitted  to  vote 
of  security  holders 

(23)  Consent  of  experts  and 

cocr»el 

(24)  Po»»er  of  attorney 

(25)  Statement  of  eligibility 

of  trustee 

(26)  Invitations  for  competitive 

bids 

(27)  Financial  Data  Schedule' 

(28)  Information  from  reports  fur- 

nished to  state  insurance 
regulatory  authorities 

(29)  through  (98)  [Reserved) 
(99)  Additional 

Exhibits 


ill!  Ill  III  LJ  Li.       10   8jt   10:0  i^j 


;/» 


J^Jl^J^?^  ^^  reference  imo  ih«  leM  of  (he  prospecius  and  delivered  to  aecunty  hoWers  akMg  wMh  (he  pfospecius  as  penniBed  by  tfie 

'  Where  (he  opinion  of  the  expert  or  counsel  has  been  incorporated  by  reference  into  a  prevwusly  fikd  Securities  Act  ,epstr«K«  •taiemem. 

1,^;^^/'  "^  """.^  provKted  about  a  company  if:  (I)  W.th  respect  to  such  company  an  election  has  been  made  under  Forms  S-4  or  F-4  to 

e^.2^u'£C;^^!J^i"^M''  "  '  "'"  ""^""^  ^'y  ^'^  ^•2-  S-3- >^2  "^  F-3  and  (2)  the  f^.T^I^T^f  X^  htp'Seen 
elected  under  Forms  S-«  or  F-4.  would  not  re<,u.re  such  company  to  provKJe  such  exhibit  if  rt  were  repstenng  a  pninary  offennj. 

*  If  rc<;uired  pursuant  to  Item  304  of  Reculation  S-K. 

'  Fmancial  Dau  Schedules  shall  he  filed  by  electronic  filers  only.   Such  schedule  shaU  be  filed  only  when  a  fdinE  uicludes  annual  uul/o^  ,^„m 
financial  staumenu  that  have  no,  been  previously  mcludcd  u,  a  fiUng  with  the  Comm.ssK>n^  ll^  MUc!^?*R^;X!n^ 
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Dated:  May  4. 1093. 
Jonathan  G.  Katx, 

SecTvtary. 

(FR  Doc.  93-10938  Filed  S-7-W;  •:45 1 

MUJNO  COM  WIO-OMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 
[FRL-46S3-6] 

OMB  Approval  Numbera  Under  the 
Paperwork  Reduction  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION;  Final  rule. 

SUMMARY:  EPA  is  adding  a  new  Part  to 
consolidate  the  display  of  Office  of 
Management  and  Budget  (OMB)  control 
numbers  issued  under  the  Paperworit 
Reduction  Act  (PRA)  for  various  EPA 
regulations  with  information  collection 
request  requirements. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  10. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
continuing  to  examine  its  management 
of  the  PRA.  As  part  of  that  review,  EPA 
is  today  publishing  the  current 
information  collection  request  (ICR) 
control  numbers  issued  by  OMB  for 
various  regulations  promulgated  under 
the  Safe  Drinking  Water  Act  and  the 
Clean  Air  Act.  The  affected  regulations 
are  codiBed  at  40  CFR  parts  61.  82, 141. 
and  142.  EPA  is  presenting  the  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  part  9  of  the 
agency's  title  40  regulations,  and  in  each 
OH  volume  containing  EPA 
regulations.  The  table  lists  the  part  and 
Section  numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  number. 
-v^  The  ICRs  were  previously  subject  to 
p\iblic  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C  553(b)(B))  to 
issue  this  table  without  prior  notice  and 
comment.  Due  to  the  technical  nature  of 
the  table,  further  notice  and  pubUc 
comment  would  be  unnecessary.  For  the 
same  reasons,  EPA  also  finds  that  there 
is  good  cause  under  5  U.S.C  553(d)(3). 
For  additional  information,  see  58  FR 
18014.  April  7. 1993. 

List  of  Subjects  in  40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 


Dated.  May  4. 1993. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble  Qiapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  part  9  to  read  as  follows: 

PART  »-OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

Authority:  42  U.S.C  300f,  300g.  300g-l. 
300K-2.  300g-3.  300g-4,  300g-5.  300g-6. 
30^.  300H8.  7401.  7412.  7414.  7416.  7601. 
7671-7671q. 

|9.1    OMB  approvals  undar  ttta  Paparwork 
Reduction  Act 

This  part  consolidates  the  display  of 
control  numbers  assigned  to  collections- 
of  information  in  certain  EPA 
regulations  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (PRA).  This  part  fulfills 
the  requirements  of  section  3507(f)  of 
the  PRA. 


40  CFR  citaik)n 


OMB  control  No. 


40  CFR  citation 


OMB  control  No. 


Natlonai  Emission  Standards  for  Hazardous 
Air  Potkitants 

61.24-61.25 2060-0191. 

61 .93-61 .95 2060-0191 . 

61.10^-61.105 2060-0191. 

61.107  2060-0191. 

61.123-61.124 2060-0191. 

61.126  2060-0191. 

61.203 2060-0191. 

61.206-61.209 2060-0191. 

61.223-61.224 2060-0191. 

61.253-61.255 2060-0191. 

Protection  df  Stratoepheric  Ozona 

82.9-82.13 2060-0170. 

82.36 2060-0247. 

82.38 2060-0247. 

82.40 -...     2060-0247. 

82.42 2060-0247. 

Natlonai  Primary  Ddnldng  Water  Regulations 

141.2 2040-0090. 

141.4 „ 2040-0090. 

141 .1 1-141 .15 2040-0090. 

141.21-141.22 2040-0090. 

141.23-141.24 2040-0090.  as 

amended  by  204O- 

0155. 

141 .25-141 .30 2040-0090. 

141.31-141.32 2040-0090.88 

amended  by  2040- 

0155. 

141.33-141.36 2040-0090. 

141.40  2040-0090,  a* 

amended  by  2040- 

0155. 

141.41-141.43 2040-0090. 

141.50-141.52 2040-0090. 

141.60-141.63..-. 2040-0090. 

141.70-141.75 „     2040-0000. 

141.80-141.91  2040-0090. 

141.100  2040-0090. 

141.110-141.111   2040-0090. 

Natlonai  Primary  Drinidng  Water  Ragulattons 

Implementation 
142.2-142.3 2040-0090. 


142.10-142.15 2040-0090. 

142.16  2060-0090.88 

amended  by  2040- 

0155. 

142.17-142.24 2040-0090. 

142.56-142.57 2040-0090. 

142.60-142.61 2040-0090. 

142.62  -    2040-0090,  as 

amended  by  2040- 

0155. 

142.63-142.64 2040-0090. 

142.70-142.78  ..." 2040-0090. 

142.81-142.81  2040-0090. 

• 

(FR  Doc.  93-10990  Filed  5-7-93;  8:45  am) 
BIUJNQ  CODE  WM-aO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[FCC  93-195] 

Forfeiture  Proceedinga 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  By  this  action,  the 
Commission  amends  §  1.80(d)  of  the 
rules  to  reflect  amendments  to  section 
503(b)(S)  of  the  Communications  Act  of 
1934.  ps  amended.  Section  503(b)(5)  was 
recently  amended  by  Congress  to 
provide  that  nonlicensee  tower  owners 
may  be  subject  to  forfeiture  for 
violations  of  the  painting  and/or 
illumination  requirements  without  a 
prior  citation  under  certain  conditions. 
The  amendment  to  §  1.80(d)  merely 
restates  the  statutory  language  of 
amended  section  503(b)(5)  to  conform 
the  Commission's  forfeiture  rules  to  the 
statute. 

EFFECTIVE  DATE:  May  10.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Cooper,  Office  of  General 
Counsel.  Federal  Communications 
Commission.  (202)  632-6990. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  Amendment  of  Section 
l.SMd)  of  the  Commission's  Rules 

Otfier 

/Adopted:  April  13. 1993. 
^    Released:  May  3, 1993. 

By  the  Commissimi: 

1.  Congress  recently  amended  section 
503(b)(5)  of  the  Communications  Act  of 
1934.  as  am«ided,  47  U.S.C.  503(bM5). 
to  provide  that  nonlicensee  tower 
owners  may  be  subject  to  forfeiture  for 
violations  of  the  painting  and/or 
illumination  requirements  for  radio 
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towers  as  prescribed  by  the  Commission 
without  a  prior  citation  under  certain 
conditions.  Public  Law  No.  102-538. 
106  Stat.  3533,  enacted  October  27. 
1992.  By  this  Order  we  amend  section 
1.80(d)  of  our  rules.  47  CFR  1.80(d).  to 
reflect  the  amended  statute. 

2.  Specifically,  the  amendment  to 
section  503(b)(5)  allows  the  Commission 
to  assess  forfeitures  for  violations  of 
section  303(q)  if  the  noniicensee  tower 
owner  has  previously  received  notice  of 
the  obligations  imposed  by  section 
303(q)  from  the  Commission  or  the 
permittee  or  licensee  who  uses  the 
tower. 

3.  The  changes  to  §  1.80(d)  of  our 
rules  adopted  herein  merely  restates  in 
our  rules  the  statutory  language  of  47 
U.S.C.  503(b)(5).  Therefore,  the 
Commission  for  good  cause  finds  that 
compliance  with  the  notice  and 
comment  and  effective  date  provisions 
of  the  Administrative  Proceoure  Act  is 
unnecessary.  See  5  U.S.C.  553(b)(B), 
553(d)(3). 

4.  Accordingly,  pursuant  to  sections 
4(i),  303(r)  and  503(b)(5)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  303(r). 
503(b)(5).  It  is  ordered  that  47  CFR 

§  1.80(d)  is  Amended  as  set  forth  in  the 
Rule  Changes,  Effective  upon 
pubhcation  in  tiie  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  1 

Penalties. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  part  1,  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE. 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C  154.  303,  503(b)(5);  5 
U.S.C  552;  21  U.S.C.  853a.  unless  otherwise 
noted. 

2.  Section  1.80  is  amended  by  revising 
the  second  sentence  of  paragraph  (d)  to 
read  as  follows. 

Miscellaneous  Proceedings 

S 1 .80    Forfeiture  proceedings. 

•        •        •        •        • 

(d)  Preliminary  procedure  in  some 
case;,,  citations.  »  •  »  However,  a 
forfeiture  penalty  may  be  imposed,  if 
such  person  is  engaged  in  (and  the 
violation  relates  to)  activities  for  which 
a  license,  permit,  certificate,  or  other 
authorization  is  required  or  if  such 
person  is  a  cable  television  operator,  or 
I 
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in  the  case  of  violations  of  section 
303(q).  if  the  person  involved  is  a 
noniicensee  tower  owner  who  has 
previously  received  notice  of  the 
obligations  imposed  by  section  303(q) 
from  the  Commission  or  the  permittee 
or  licensee  who  uses  that  tower.  •  •  • 

(PR  Doc.  93-10758  Piled  5-7-93;  8:45  am) 
BIUMQ  COOC  Sni-OI-M 


47  CFR  Part  73 

[MM  DocM  Na  92-292;  Rlft-8135] 

Radio  Broadcasting  Services;  Milton- 
Freewater,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Alexandra  Communications, 
substitutes  Channel  250C2  for  Channel 
250C3  at  Milton-Freewater,  Oregon,  and 
modifies  StaUon  KLKY(FM)'8 
construction  permit  to  specify  operation 
on  the  higher  class  channel.  See  57  F.R. 
61037.  December  23, 1992.  Channel 
250C2  can  be  allotted  to  Milton- 
Freewater  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  17.8  kilometers  (11  miles) 
northeast  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  45-59-04  and  West 
Longitude  118-10-08.  With  this  action, 
diis  proceeding  is  terminated. 
EFFECTIVE  DATE:  June  18,  1993. 
F0«  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. , 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-292, 
adopted  April  26, 1993,  and  released 
May  4, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  (202)  857-3800.  2100  M  Street. 
NW.,  suite  140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-4AMENDEDJ 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154.  303. 


173.202    [Amandwi] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
bv  removing  Channel  250C3  and  adding 
channel  250C2  at  Milton-Freewater. 
Federal  Communications  Commission. 
MiduMl  C.  Ri«er, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc  93-10877  Filed  5-7-93;  8:45  ami 
MUJNa  COOC  •riKM-M 


47  CFR  Part  73 

[MM  Docket  No.  93-11;  RM-«164] 

Radio  Broadcasting  Services; 
Spokane,  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Melinda  Boucher  Read, 
substitutes  Channel  245C3  for  Channel      \ 
245A  at  Spokane.  Washington,  and 
modifies  the  Station  KSPO  (FM)'8 
construction  permit  accordingly.  See  58 
FR  7815,  February  10. 1993.  Channel 
245C3  can  be  allotted  to  Spokane  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  for  domestic  allotments  at 
petitioner's  specified  site.  The 
coordinates  for  Channel  245C3  at 
Spokane  are  North  Latitude  47-41-39 
and  West  Longitude  117-20-03.  Since 
Spokane  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border  and  the  allotment  is 
short-spaced  to  a  vacant  Canadian 
allotment,  Canadian  concurrence  has 
been  obtained  for  Channel  245C3  at 
Spokane  as  a  specially  negotiated 
allotment.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  June  18. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-1 1 , 
adopted  April  26, 1993,  and  released 
May  4. 1993.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Service,  Inc..  (202)  857-3800.  2100  M 
Street.  NW..  suite  140.  Washington.  DC 
20037. 


27474  Fedaral  Resuter  /  Vol.  58,  No.  88  /  Monday.  May  10,  1993  /  Rules  and  Regulations 


List  of  Subiecto  in  47  CFK  Part  73 

Radio  broadcasting. 

47  CFR  PART  7>-[AMEN0E0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (AnMTKtodl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  245A 
and  adding  Channel  245C3  at  Spokane. 
Federal  Communications  Commission 
Michael  C  Rug«r. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  hfass  Media  Bureau. 
(FR  Doc  93-10876  Filed  5-7-93;  8:45  ami 
BHJJNQ  COM  •n>-«1-« 


DEPARTMENT  OF  THE  INTERIOR 
Flsti  and  WUdlHe  Sarvica 

50  CFR  Part  17 

FUN  1018-AB7S 

Endangerad  and  ThraataiMd  WUdlifa 
and  Ptanta;  Final  Ruia  to  Uat 
Spectacled  Eider  aa  Threatened       /-O 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  that  the 
spectacled  eider  (Somateria  fischeri)  is 
a  threatened  species  throughout  its 
range  in  Alaska  and  Russia.  This  action 
is  being  taken  because  the  species  has 
declined  by  as  much  as  94-98  percent 
on  its  principal  breeding  range  in 
Alaska  and  breeding  birds  in  Alaska 
continue  to  decline  by  about  14  f>ercent 
per  year.  Critical  habitat  is  not  being 
designated  at  this  time.  The  rule 
implements  the  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  for  the  spectacled  eider. 
EFFECTIVE  DATE:  June  9. 1993. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Anchorage  Field  Office. 
U.S.  Fish  and  Wildlife  Service.  605 
West  4th  Avenue,  room  G-62. 
Anchorage.  Alaska.  99501. 
FOR  FURTHER  »iFORMATION  CONTACT:  |ean 
Cochrane.  Endangered  Species 
Specialist  (see  ADDRESSES  above)  (907/ 
271-2888). 

SUFPt.EMENTARY  MFORMATION: 

Species  OescriptioD  and  Range 

The  spectacled,  or  Fisher's,  eider  (also 
known  as  Quageq  in  Yupik  and 


Quvaasuk  in  baupiat)  is  a  large-bodied 
marine  diving  duck  and  one  of  three 
eiders  in  the  gentis  Somateria.  It  was 
first  described  by  Brandt  In  1847  as 
Fuligula  fisckeri,  then  later  placed  in 
the  genera  Lampmaetta  and  Aictonetta. 
and  finally  under  Somateria  (American 
Ornithologist's  Union  (AOU)  1983).  The 
adult  male  spectacled  eider  has  a  green 
head  with  a  long,  sloping  forehead, 
large,  distinctive  white  eye  patches,  a 
black  chest  and  a  white  back.  Juveniles 
and  adult  females  are  brown  with  less 
distinct  spectacle  eye  patches. 

Spectacled  eiders  breed 
discontinuously  along  the  coast  of 
Alaska  from  the  Nushagak  Peninsula  on 
Bristol  Bay  north  to  Barrow  and  east 
nearly  to  the  Yukon  border  (Christian  P. 
Dau,  U.S.  Fish  and  Wildlife  Service, 
Cold  Bay,  Alaska,  pers.  comm.,  1991, 
North  1990.  Kessel  1989.  Dau  and 
Kistchinski  1977).  They  also  nest  on  St 
Lawrence  Island.  Alaska  (Fay  and  Cade 
1959)  and  along  the  Arctic  coast  of 
Russia  fi'om  the  Chukotsk  Peninsula 
west  to  the  Yana  Delta  (AOU  1983). 
High  density  breeding  grounds  for  this 
eider  are  the  Yukon -Kuskokwim  Delta, 
Alaska  and  the  Chaun,  Kolyma.  Yana 
and  Indigirka  Deltas  in  Siberia 
(Kondratev  1992,  Dau  and  Kistchinski 
1977). 

Dau  and  Kistchinski  (1977) 
hypothesized  that  the  spectacled  eider's 
primary  winter  range  is  in  the  central 
and  northwestern  Bering  Sea.  Migrant 
flocks  stage  offshore  from  St.  Lawrence 
Island,  where  they  are  regularly  seen  in 
the  spring  and  fell  (Mary  Hogan  1992). 
Only  a  few  spectacled  eiders  have  been 
documented  during  the  winter  in 
nearshore  waters  of  Alaska  and  British 
Columbia  (AOU  1983). 

Spectacled  eiders  hav^  been  studied 
only  within  their  breeding  grounds.  Dau 
andf  Kistchinski  (1977)  suggest  that  they 
feed  primarily  on  benthic  moUusks  and 
crustaceans  in  shallow  waters  [^^ 
meters  (98.4  feet)  deep).  Kessel  (1989) 
hypothesized  that  they  also  may  forage 
on  pelagic  amphipods  that  are 
concentrated  along  the  sea  water-pack 
ice  interface.  On  their  coastal  breeding 
grounds,  these  eiders  feed  on  aquatic 
crustaceans,  aquatic  insects,  and  plant 
materials  (Dau  1974).  Their  nests  are 
built  on  shorelines,  islands,  and 
meadows  in  coastal  timdra. 
predominantly  within  15  kilometers  of 
the  coast  (Dau  1974,  Dau  and 
Kistchinski  1977). 

Population  Decline 

Dau  and  Kistchinski  (1977)  provide 
the  only  rangewide  estimates  for 
spectacled  eider  numbers,  based 
principally  on  study  sites  on  the  Yukon- 
Kuskokwim  Delta  in  Alaska  and 


Indi^rka  Delta  in  Siberia.  They  estimate 
that  47,700  pairs  nested  on  the  Yukon- 
Kuskokwim  Delta  in  average  years 
before  1972.  increasing  to  70.000  pairs 
in  "good  years",  plus  another  3.000 
pairs  elsewhere  in  Alaska  and  30.000- 
40,000  pairs  in  Russia.  These  figures  do 
not  Include  subadult  birds,  which  may 
comprise  a  substantial  portion  of  the 
population  (Dau  and  Kistchinski  1977). 
The  Service  estimates  that  1,700-3,000 
pairs  nested  on  the  Yukon-Kuskokwim 
Delta  in  1990-1992  (Stehn  at  al.  1992b) 
and  as  many  as  a  few  thousand  pairs 
may  nest  on  Alaska's  North  Slope 
(Wamock  and  Troy  1992). 

The  estimated  1,700-3.000  pairs 
nesting  on  the  Yukon-Kuskokwim  Delta 
since  1990  represents  a  94-98  percent 
dechne  from  47.700-70.000  pairs  in  the 
early  19708.  Further  evidence  that  the 
decline  in  spectacled  eiders  on  their 
primary  breeding  range  in  the  United 
States  is  substantial  and  unabated 
comes  from  aerial  waterfowl  surveys 
and  nest  plot  studies.  Stehn  et  al. 
(1992b)  summarized  the  following  data 
collected  by  U.S.  Fish  and  Wildlife 
Service  biologists.  Since  1957,  the 
number  of  all  eiders  observed  on 
standardized  waterfowl  breeding  pair 
surveys  flown  in  western  Alaska 
decreased  at  an  average  rate  of  7  percent 
per  year.  Biologists  flew  intensified 
aerial  surveys  over  the  central  Yukon- 
Kuskokwim  coast  during  1967-1970 
and  1988-1992.  Aerial  eider 
observations  declined  87  percent 
between  the  two  time  periods,  and  since 
1988  declined  at  an  average  rate  of  9 
percent  per  year.  Aerial  observations 
included  Steller's  eiders  {Polysticta 
stelleri]  and  common  eiders  (S. 
mollissima),  however,  spectacled  elders 
accounted  for  most  of  the  eiders 
observed.  Regression  analysis  of  data 
from  random  plots  sampled  on  the 
central  Yukon-Kuskokwim  coast  (2.264 
km^  874  mi*)  from  1986  to  1992 
indicate  an  average  rate  of  decline  in 
spectacled  eider  nest  densities  of  14 
percent  per  year.  No  trend  in  common 
eider  nest  numbers  was  detected  during 
this  time. 

Far  less  data  are  available  on 
spectacled  eiders  elsewhere  in  Alaska. 
Spectacled  eiders  were  never  abundant 
on  the  Seward  Peninsula,  where  they 
are  now  rare  breeders  (Kessel  1989). 
Residents  of  Gambell.  St.  Lawrence 
Island.  Alaska,  claim  migrant  spectacled 
eider  flocks  have  not  diminished  during 
the  last  10  years  (Mary  Hogan  1992); 
however,  bird  watching  guides  report 
seeing  fer  fewer  spectacled  eiders 
migrating  past  Gambell  in  the  1980's 
than  in  the  previous  two  decades  (Isleib 
1992). 
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The  North  Slope  c^  Alaska  may  have 
supported  3,000  pairs  20  years  ago  Pau 
and  Kistchinski  1977),  although  this 
estimate  was  based  on  little  data 
(Christian  P.  Dau.  pers.  comm.,  1991). 
Spectacled  eiders  are  infrequently 
detected  on  the  North  Slope  coastal 
plain  breeding  pair  surveys  due  to 
survey  timing.  Based  on  the  past 
surveys  from  which  the  population 
declines  of  eiders  were  first  detected,  a 
new  aerial  survey  was  designed 
spedHcaliy  to  survey  for  eiders  on  the 
North  Slope.  This  survey  was  initiated 
in  1992.  Preliminary  results  indicate 
that  up  to  a  few  thousand  pairs  may  nest 
on  the  North  Slope. 

Spectacled  eiders  have  been  observed 
during  bird  population  studies  at 
Prudhoe  Bay  since  1981.  Based  on  an 
intensive  helicopter  survey  in  1991,  the 
estimated  spectacled  eider  population 
in  Prudhoe  Bay  (550  km^  or  212  mi^ 
was  122  pairs  (Wamock  and  Troy  1992). 
This  number  is  well  below  nesting 
densities  on  primary  breeding  sites,  but 
similar  to  the  current  average  density  on 
ail  Yukon-Kuskokwim  Delta  coastal 
habitats  combined  (12,600  km^  or  4,864 
mi')  (Stehn  et  al.  1992b).  The  number  of 
spectacled  eiders  observed  on 
systematic  ground  surveys  in  Prudhoe 
Bay  dechned  80  percent  from  1981  to 
1991  (Wamock  and  Troy  1992)— the 
same  rate  of  decline  as  Stehn  et  al. 
(1992b)  observed  for  nest  densities  on 
the  coastal  Yukon-Kuskokwim  Delta. 

Spectacled  eider  populations  are  not 
surveyed  systematically  in  Siberia. 
Dement'ev  and  Cladkov  (1967)  reported 
that  numbers  were  dwindling  on  the 
Indigirka  Delta,  the  center  of  Siberian 
breeding  range  (Dau  and  Kistchinski 
1977),  but  no  recent  studies  have  been 
conducted  in  that  region.  Dr.  Aleksandr 
Golovkin  of  the  Institute  of  Nature 
Conservation  In  Moscow  estimates  that 
the  current  Russian  population  is  about 
20,000  breeding  birds;  however,  he 
explains  that  this  estimate  is  based  on 
old  data  from  few  nesting  areas  and  may 
be  inaccurate  (Steve  Kohl.  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C,  in 
litt,  1992).  Other  Russian  biologists 
indicate  that  data  are  insufficient  for 
estimating  current  population  size  or 
trends  in  Russia  (Vladimir  Flint  1992. 
Tomkovich  1991).  Spectacled  eiders 
have  not  been  nominated  for  the  Red 
Data  Book  of  Russia  (U.S.S.R  Ministry  of 
Agriculture  1978)  or  regional  rare 
species  lists  (Tomkovich  1991). 

Petition  Process  Background 

On  December  10, 1990,  the  Service 
received  a  petition  from  James  G.  King 
of  Juneau,  Alaska,  dated  December  1, 
1990,  to  list  the  spectacled  eider  and 
Stellar's  eider  as  endangered  species 


and  to  designate  critical  habitat  for  these 
species  on  the  Yukon  Delta  National 
Wildlife  Refuge  and  the  National 
Petroleum  Reserve — Alaska.  Section 
4(b)(3)(A)  of  the  Endangered  Species 
Act  (Act)  of  1973,  as  amended  (16 
U.S.C  1531  et  seq.)  requires  that,  to  the 
maximum  extent  practicable,  within  90 
days  of  receipt  of  a  petition  to  list, 
delist,  or  reclassify  a  species,  the 
Service  determine  whether  or  not 
substantial  information  has  been 
presented  indicating  that  the  requested 
action  may  be  warranted.  The  90-day 
finding  that  the  petition  had  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted 
was  published  in  the  Federal  Register 
on  April  25. 1991  (56  FR  19073). 

In  accordance  with  Section  4(b)(3)(B) 
of  the  Act,  a  12-month  finding  was 
signed  on  February  12. 1992, 
determining  that  listing  was  warranted. 
For  the  Steller's  eider,  the  Service 
determined  that  listing  was  warranted, 
but  precluded  by  listing  actions  for 
higher  priority  species.  Steller's  elders 
were  designated  a  Category  1  candidate 
species,  and  comments  received  fit>m 
the  public  will  be  considered  in  future 
status  reviews  for  that  species. 

On  May  8,  1992.  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  to  list  the  spectacled 
eider  as  a  threatened  species  throughout 
Its  range  (57  FR  19852-19856).  That 
notice  solicited  comments  on  the 
proposed  listing  from  any  interested 
parties,  especially  concerning  threats  to 
the  species,  its  distribution  and  range, 
whether  or  not  critical  habitat  should  be 
designated,  and  activities  that  might 
impact  the  species.  The  proposed  rule 
notice  was  sent  to  appropriate  State 
agencies,  Alaska  Native  regional 
corporations,  borough  and  local 
governments.  Federal  agencies,  foreign 
countries,  scientific  organizations,  and 
other  interested  parties  with  a  request 
for  information  that  might  contribute  to 
the  development  of  a  final  rule. 
Newspaper  notices  inviting  general 
public  comment  were  publi^ed  in  the 
Anchorage  Daily  News.  Anchorage 
Times,  Fairbanks  Daily  News-Miner. 
Nome  Nugget.  Kodiak  Daily  Mirror,  and 
Tundra  Drums  during  May  20-28. 1992. 

Summary  of  Comments  and 
Recommendations 

Comments  were  received  fi'om  25 
parties  during  the  160-day  comment 
period,  including  the  Russian  Ministry 
of  Ecology,  Alaska  Department  cf  Fish 
and  Game,  U.S.  Air  Force.  North  Slope 
Borough,  seven  conservation 
organizations,  three  oil  industry 
businesses,  and  11  individuals  from 
Russia.  Norway,  Canada  and  the  United 


States.  No  one  requested  a  public 
hearing  on  the  proposal.  Of  the 
comments.  13  supported  and  none 
opposed  the  proposed  listing.  Many 
respondents  commented  on  the  status  of 
Steller's  eiders,  suggested  additions  or 
technical  corrections  for  the  proposal,  or 
addressed  eider  management  issues. 
Only  comments  specific  to  the  proposed 
listing  of  spectacled  eiders  are 
addressed  nere.  Individual  comments 
are  grouped  by  topic. 

Comment:  Four  respondents 
commented  that  data  available  to  the 
Service  support  listing  the  spectacled 
eider  as  endangered  rather  than 
threatened  because  the  well 
documented,  precipitous  rate  of  decline 
on  a  substantial  portion  of  the  species* 
range  will  lead  imminently  to 
extinction. 

Service  response:  When  the  12-month 
finding  on  the  eider  petition  was  signed 
in  February,  1992,  the  Service 
determined  that  the  best  scientific  and 
commercial  information  available 
supported  listing  the  spectacled  eider  as 
a  threatened  species  throughout  its 
worldwide  range.  As  defined  in  the  Act, 
the  term  "threatened  species"  means 
any  species  that  is  Ukely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range,  while  an 
"endangered  species"  is  "in  danger  of 
extinction."  The  information  currently 
available  to  the  Service  does  not 
indicate  that  the  spectacled  eider  Is  in 
danger  of  extinction.  However,  the 
Service  will  continue  to  actively  collect 
and  evaluate  status  information  on 
spectacled  eiders  and  may  propose 
reclassification  at  any  time,  should  this 
become  warranted.  TTie  draft  recovery 
plan,  which  the  Service  expects  to 
complete  by  one  year  from  publication 
of  this  rule,  vnll  set  out  quantitative 
criteria  for  reclassification  as  well  as 
recovery  and  delisting. 

Comment:  Two  respondents  requested 
that  the  Service  list  three  separate 
spectacled  eider  populations — Yukon- 
Kuskokwim  Delta.  North  Slope,  and 
Siberia — to  assure  that  each  of  these 
segments  is  fully  protected. 

Service  response:  Under  the  Act, 
vertebrate  spedes  may  be  listed 
rangewide  or  by  subspecies  or 
population.  Since  the  Service 
determined  that  spectacled  eiders 
warrant  listing  throughout  their 
worldwide  range,  listing  was  pro[>osed 
for  the  species  as  a  whole.  The  Service 
has  not  determined  whether 
populations  of  this  wide  ranging  species 
are  separate  and  distinct.  The  spectacled 
eider  recovery  team  will  be  asked  to 
evaluate  separate  breeding  segments  or 
populations  and  determine  how  each 
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segment  contributes  to  rangewide 
population  viabiUty.  As  a  result,  the 
recovery  plan  could  establish  separate 
recovery  goals  for  distinct  population 
segments,  as  appropriate  for 
conservation  of  the  species. 

Comment:  Four  respondents 
commented  that  the  Service's  decision 
not  to  designate  critical  habitat  is 
lui justified.  More  specifically,  they 
maintained  that  the  proposed  rule  did 
not  provide  a  comprehensive  review  of 
the  chronic  and  cumulative  impacts  to 
terrestrial  and  marine  habitats,  or 
describe  what  areas  are  essential  to  the 
conservation  of  spectacled  eiders.  At  a 
minimum,  these  respondents 
recommended  that  critical  habitat  be 
.  designated  on  high  density  breeding 
habitat  on  the  Yvion  Delta.  One 
respondent  supported  the  "not  prudent" 
determination  on  critical  habitat 
because  evidence  indicates  the  cause  of 
decline  does  not  involve  breeding 
habitat. 

Service  response:  The  Service  finds 
that  designating  critical  habitat  would 
provide  no  net  benefit  to  spectacled 
eiders  at  this  time,  because  the  species 
is  widely  dispersed  in  remote  habitats 
that  remain  predominantly  unaltered 
and  uninhabited.  Prohibitions  against 
adverse  modification  of  critical  habitat 
only  apply  to  federally-funded, 
permitted  or  operated  activities.  Current 
Federal  activities  are  affecting  a  limited 
portion  of  the  species'  suspected  marine 
and  terrestrial  habitats  (see  detailed 
discussion  under  Critical  Habitat). 

Comment:  Two  respondents 
commented  that  the  proposed  rule 
understated  the  potential  effects  of  oil 
and  gas  activities  on  spectacled  eiders, 
and  industrial  development  should  be 
considered  a  past  and  future  threat  to 
the  species.  In  contrast,  another 
respondent  said  statements  about  the 
potential  effects  of  oil  and  gas  activities 
were  unfounded  and  that  new 
regulations  restricting  oil  and  gas 
exploration  and  development  should  be 
limited  unless  the  Service  provided  data 
demonstrating  that  these  activities  were 
harmful. 

Service  response:  Based  on  data 
collected  in  the  Prudhoe  Bay  oil  field 
since  1981,  preliminary  indications  are 
that  spectacled  eiders  continue  to  nest 
and  raise  broods  in  active  oil  fields  in 
numbers  typical  of  low  density  nesting 
habitat  (Anderson  et  al.  1992,  Wamock 
and  Troy  1992,  North  1990).  Further, 
the  rate  of  population  decline  in 
Prudhoe  Bay  parallels  the  rate  of  decline 
in  southwestern  Alaska,  suggesting  that 
the  principal  cause  for  the  widespread 
decrease  in  breeding  bird  numbers  will 
be  found  on  migration  or  wintering 
grounds  shared  by  both  breeding 


segments  (Wamock  and  Troy  1992).  Oil 
and  gas  development  is  not  anticipated 
on  primary  breeding  grounds  in 
southwestern  Alaska.  The  Service 
recognizes,  however,  that  industrial 
development  may  affect  birds  locally  on 
the  North  Slope  and  that  future 
development  could  affect  the  species 
(see  discussion  below).  The  Federal 
Government  controls  oil  and  gas  leasing 
in  outer  continental  shelf  waters  and  is 
typically  involved  in  State-controlled 
nearshore  and  onshore  development  in 
Alaska  through  permitting  requirements 
for  alteration  of  wetlands  and  navigable 
waters.  Hence,  oil  and  gas  development 
within  the  spectacled  eider's  United 
States  range  will  be  subject  to  the 
consultation  requirements  of  section  7 
of  the  Act.  Measures  can  be 
incorporated  into  development  plans  to 
avoid  disturbance  and  promote  recovery 
of  spectacled  eiders. 

CojTunent:  Two  respondents  felt 
additional  information  should  be 
provided  on  the  threat  posed  by 
subsistence  hunting.  Another 
respondent  expressed  concern  that 
listing  spectacled  eiders  would 
stimulate  the  Service  to  enforce 
Migratory  Bird  Treaty  Act  prohibitions 
on  traditional  spring  and  summer 
harvest  of  other  waterfowl,  especially 
common  eiders  and  king  eiders 
(Somateria  spectabilis).  This  respondent 
also  expressed  concern  that  such 
enforcement  would  jeopardize  ongoing 
discussions  between  the  United  States 
and  Canada  to  amend  the  1916 
Migratory  Bird  Treaty  to  permit 
regulated  spring  subsistence  harvest  of 
waterfowl  in  Alaska  and  Canada. 

Service  response:  Current  information 
indicates  that  an  average  of  about  five 
percent  of  the  Yul^on-Kuskokwim  Delta 
breeding  birds  were  harvested  on  the 
delta  each  year  since  1987.  This  level  of 
harvest  is  probably  not  the  sole  cause  of 
the  observed  decline  in  this  region 
(Stehn  et  al.  1992b).  Yet,  since  the 
population  is  greatly  reduced,  any 
harvest  now  poses  a  threat  to  the 
species.  The  Service  will  be  addressing 
this  concern  through  an  active  outreach 
program  to  coastal  villages.  The 
Service's  policy  on  harvest  of  migratory 
birds  in  Alaska  dining  the  closed  season 
states  that  priorities  for  enforcement 
will  be  based  on  the  status  of 
populations  and  will  involve 
consultation  with  affected  interests  (53 
FR  16881).  The  Service  will  include 
spectacled  eiders  in  a  specific 
enforcement  policy  in  1993  to  reduce 
any  illegal  harvest.  The  Service 
continues  to  support  amendment  of  the 
Migratory  Bird  Treaty  to  allow  for 
regulated,  traditional  subsistence 
harvest  of  waterfowl  during  the  spring. 


Summary  of  Factors  A£fecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
presently  available,  the  Service  has 
determined  that  the  spectacled  eider 
should  be  classified  as  a  threatened 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Act  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  spectacled  eider  are 
as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  destruction  of  habitat  is  not 
known  to  be  a  factor  in  the  decline  of 
the  spectacled  eider.  Breeding  habitat 
encompasses  vast  expanses  of  coastal 
tundra  and  ponds  that  remain 
predominantly  unaltered  and 
uninhabited.  No  development  or  other 
substantial  threats  to  the  species' 
principal  breeding  habitat  on  the  Yukon 
Delta  National  Wildlife  Refuge  are 
foreseen. 

Nesting  habitat  on  the  central  coast  of 
Alaska's  North  Slope,  a  small  portion  of 
the  species'  breeding  range,  has  been 
altered  by  oil  and  gas  development. 
Potential  threats  from  this  development 
include  contamination  from  accidental 
spills,  off  road  vehicle  use,  wetland 
filling,  and  indirect  effects  of  human 
presence.  While  the  extent  of  spectacled 
eider  nesting  habitat  impacted  by  oil 
and  gas  development  is  presently  small, 
industrial  development  could  expand  in 
the  future.  Changes  in  predator 
populations  that  may  be  affecting 
spectacled  eiders  are  discussed  under 
Disease  or  Predation. 

Marine  habitat  requirements  of 
spectacled  eiders  are  poorly  understood 
(Dau  and  Kistchinski  1977).  Past  and 
present  threats  to  suspected  marine 
habitats  could  include  (1)  toxic 
contaminants  transported  from  Russian 
or  North  American  sites,  (2)  indirect 
impacts  of  shifting  populations  of 
species  with  overlapping  food  habits, 
and  (3)  secondary  effects  of  commercial 
fish  and  invertebrate  harvests  in  the 
Bering  Sea  (Stehn  et  al.  1992b).  The 
Service  has  not  found  evidence  that 
these  generalized  threats  have  actually 
occurred,  although  minimal  information 
is  available  on  long-term  changes  in  the 
Bering  Sea  ecosystem. 

Future  offshore  oil  and  gas 
development  could  also  pose  a  threat  to 
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spectacled  eiders.  In  outer  coDtinentel 
shelf  waten,  proposed  lease  sales  could 
result  in  active  exploraUon  and 
development  within  spectacled  eider 
wintering,  migration  and  molting 
habitat.  State-controlled,  nearshore 
marine  waters  may  also  be  leased  and 
developed.  Planned  satelUte  telemetry 
research  will  help  the  Service  delineate 
more  precisely  the  marine  habitats  used 
by  spectacled  eiders  and  permit  a 
thorough  assessment  of  these  possible 
threats. 

B.  Overutilizadon  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Eiders  have  traditionally  been 
harvested  during  migration,  and  birds 
and  eggs  have  been  taken  on  some 
nesting  grounds  for  subsistence  use  by 
Alaskan  and  Siberian  Natives. 
Historically,  eider  skins  and  fathers 
were  used  for  clothing  and  hemes  were 
used  for  household  purposes  (Klein 
1966.  Johnson  1971).  Feathers  have  been 
applied  to  ceremonial  fens  and  masks 
that  are  sold  to  tourists  (Klein  1966). 
Spring  harvest  of  eiders  has  provided  an 
important  traditional  source  of  meat  to 
coastal  communities,  however, 
spectacled  eiders  constitute  a  small 
portion  of  the  total  eiders  and  total  birds 
taken  (Wentworth  1991,  Braund  et  al. 
1989a.  1989b.  Johnson  1971). 
Spectacled  eiders  do  not  molt  on  their 
breeding  grounds  (Dau  1974);  hence. 
they  would  not  have  been  vulnerable  to 
capture  during  historic  drives  of 
flightless  birds. 

In  recent  years,  spectacled  eiders  have 
apparently  been  taken  in  low  numbers 
for  subsistence  and  minimally  for  sport 
use.  but  rangewide  and  local  effects  of 
this  harvest  are  not  dociunented.  Sport 
harvest  of  spectacled  eiders  in  the 
United  States  was  limited  primarily  to 
a  few  taken  annually  by  collectors  on  St. 
Lawrence  Island  until  the  U.S.  sport 
hunting  season  was  closed  in  1991 
(Robin  West.  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska,  pers. 
comra..  1991).  Some  illegal  harvest  for 
the  taxidermy  trade  has  also  been 
reported  from  Gambell,  St.  Lawrence 
Island,  but  the  magnitude  of  take  is 
unknown  (Stephen  A.  Tuttle,  U.S.  Fish 
and  Wildlife  Service.  Andiorage. 
Alaska,  pers.  comm..  1991).  Eiders  are 
harvested  by  Native  Siberians  on  the 
Chukotsk  Peninsula  and  farther  west, 
however,  no  data  are  available  on  take 
of  spectacled  eiders  in  Russia  (Steve 
Kohl,  in  litt.,  1992). 

The  estimated,  annual  subsistence 
harvest  on  the  Yukon-Kuskokwim  Deha 
from  1985  to  1992  averaged  334 
spectacled  eiders,  equivalent  to  about 
five  percent  of  the  average,  local  nesting 


popuktion  during  those  years  (Stehn  et 
al.  1992b).  Another  66  were  reported 
taken  at  Wainwrlght  and  Barrow  in  1988 
(Braund  et  al.  1980a.  1989b)  and 
spectacled  eiders  could  account  for 
some  of  the  unidentified  eiders  taken  by 
residents  of  these  villages.  In  addition, 
residents  of  other  villages  near  eider 
migration  routes  and  nesting  range  may 
harvest  spectacled  eiders. 

While  nistoric  harvest  data  are 
unavailable,  traditional  subsistence 
harvest  likely  did  not  have  a  significant 
effiect  on  formerly  large  populations. 
The  petition  to  list  spectacled  eiders 
siiggested  that  harvest  may  have 
increased  in  the  19808  in  compensation 
for  voluntary  restrictions  on  subsistence 
harvest  of  four  goose  species  protected 
by  the  Cooperative  Yukon-Kuskokwim 
Delta  Goose  Management  Plan.  The 
average  annual  take  of  3.800  eiders  (all 
species)  on  the  Yukon-Kuskokwim  Delta 
from  1985-1991  (Wentworth  1991)  is 
close  to  a  1964  estimate  of  3,300  eiders 
taken  (Klein  1966),  indicating  that  total 
eider  harvest  has  not  changed 
substantially  in  25  years. 

In  combination  with  reduced 
reproductive  success  or  increased 
mortality  due  to  other  factors,  even  low 
harvest  levels  may  be  contributing  to  the 
further  population  decline.  Overharvest 
may  have  eliminated  local  breeding 
birds  from  suitable  habitat  near  villages 
in  western  Alaska  (Stehn  et  al.,  1992b). 
Due  to  delayed  maturity  and  low 
recruitment  of  young  birds  to  breeding 
age,  even  low  hunting  mortality  can 
affect  sea  duck  populations  (Goudie 
1992). 

C.  Disease  or  Predation 

Eider  eggs,  young,  and  occasionally 
adults  are  preyed  upon  by  mammalian 
and  avian  predators,  particularly  arctic 
fox  {Alopex  lagopus),  glaucous  gulls 
(Lotus  hyperboreus),  and  parasitic 
Jaegers  [Stercorarius  parasiticus). 
Rangewide  or  long-term  effects  of 
predation  on  spectacled  eider 
populations  have  not  been  documented. 

Historically,  eiders  nested  in 
association  with  black  brant  {Branta 
bemicla]  and  cackling  Canada  geese  [B. 
canadensis  minima),  possibly  as  a 
strategy  to  reduce  predation  losses 
(Kartell  1991).  When  brant,  cacklers  and 
other  geese  declined  sharply  during  the 
past  few  decades  fri  Alaska,  fox 
predation  on  eider  eggs  may  have 
increased  (Kertell  1991).  However, 
average  spectacled  eider  nest  and  brood 
survival  have  apparently  been  high  on 
at  least  some  parts  of  the  Yukon- 
Kuskokwim  Delta  (Harwood  et  al.  1992. 
Stehn  et  al.  1992a.  Harwood  and  Moran 
1991).  Populations  of  large  gulls 
(primarily  glaucous-win^  gulls  (JL 


glaucescens)  but  also  glaucous  gulls) 
may  havte  increased  markedly  In 
southwestern  Alaska  due  to  increased 
food  availability,  particularly  fish 
processing  wastes  (Robert  Gill,  U.S.  Fish 
and  Wildlife  Service,  Anchorage, 
Alaska,  pers.  comm..  1991).  Hence,  gull 
predation  on  eider  eggs  and  hatchlings 
may  have  risen  with  increased  gull 
densities,  although  spectacled  eider  nest, 
and  brood  survival  were  high  near  gull 
colonies  on  the  delta  (Harwood  et  al. 
1992).  Similarly,  i^pectacled  eider  nest 
and  brood  survival  appear  to  be 
relatively  high  in  Pruohoe  Bay 
(Wamock  and  Troy  1992),  despite 
possible  increases  in  fox  and  common       c 
raven  (Corvus  corax)  populations 
around  oil  fields  (Eberhardt  et  al.  1982). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Harvest  of  eiders  is  regulated  under 
authority  of  the  Migratory  Bird  Treaty 
Act  (16  U.S.C  703-711).  The  U.S.  sport 
hunting  season  on  spectacled  eiders  has 
been  closed  since  1991.  Subsistence  \ 

harvest  continues  %irith  an  estimate  of  at«^ 
least  500  birds  harvested  per  year. 
Spectacled  eiders  were  harvested 
historically  in  Russia  (Portenko  1972. 
Dement 'ev  and  Gladkov  1967).  The 
current  Russian  harvest  may  be  high 
(Germogenov  1992  in  Stehn  et  al. 
1992b),  but  no  recent  estimates  are 
available  (Steve  Kohl,  in  litt.,  1992). 

Spring  and  summer  subsistence 
hunting  of  eiders  in  Alaska  is  in 
violation  of  the  Migratory  Bird  Treaty 
Act,  which  prohibits  hunting  for  most 
migratory  birds  between  March  10  end 
September  1.  The  Service  recognize", 
however,  that  residents  of  certain  rural 
areas  In  Alaska  depend  on  waterfowl  as 
a  customary  and  traditional  source  of 
food.  Due  to  this  long  established 
dependence,  the  Service  has  exercised 
discretion  in  not  strictly  enfordno  the 
closed  season  on  taking  some  birds, 
provided  that  the  birds  were  taken  in  a 
non-wasteful  maimer  and  used  for  food. 
Spectacled  eiders  will  be  included  in 
the  Service's  enforcement  policy  in 
1993  to  try  to  eliminate  any  illegal 
harvest.  The  Service  has  initiated  an 
information  and  education  program  to 
gain  public  support  for  spectacled  eider 
protection. 

Regulations  requiring  the  use  of  non- 
toxic shot  for  hunting  waterfowl,  cranes 
and  snipe  in  Alaska  were  implemented 
for  the  1991-1992  migratory  bird 
hunting  season  (50  CFR  part  20.134). 
Conversion  from  lead  shot  to  steel  shot 
would  reduce  the  threat  of  lead 
poisoning  from  ingested  or  imbedded 
shot.  The  Service  and  the  Alaska 
Department  of  Fish  and  Game  are 
promoting  the  use  of  steel  shot  through 
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educational  seminars  in  coastal  villages, 
yet  compliance  is  not  assured.  Lead  shot 
is  still  available  for  upland  game 
hunting  in  eider  nesting  range. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  petition  to  list  the  spectacled 
eider  as  an  endangered  species  cited  oil 
spills,  pollution  resulting  from  offshore 
oil  development  and  fishery  vessels,  the 
effects  of  large  scale  fishery  fleets  on 
marine  ecology,  and  direct  mortality  in 
fishing  nets  as  potential  fiactors  affecting 
the  spectacled  eider.  At  present,  no 
evidence  is  available  demonstrating  that 
these  factors  have  had  a  direct  effect  on 
spectacled  eiders  in  the  North  Pacific  or 
Arctic  Oceans,  but  investigations  of 
spectacled  eider  marine  habitats  are  just 
beginning.  Direct  mortality  in  fishing 
nets  or  from  oil  spills  has  not  been 
documented  by  the  Service.  Food 
supplies  or  other  critical  elements  of  the 
marine  ecosystem  may  have  been 
diminished  by  fishing  activity, 
contamination,  competition  with  other 
species,  or  disruption  of  the  benthic 
environment. 

The  Service  recently  received  reports 
of  birds,  including  unidentified  eiders, 
accidentally  sthking  commercial  fishing 
vessels  operating  near  the  pack  ice  in 
the  northern  Bering  Sea  (Tuttle  1992). 
Since  these  crab  fishing  boats  are 
operating  in  potential  spectacled  eider 
wintering  range  (Dau  and  Kistchinski 
1977),  accidental  collisions  may  be  a 
threat  to  the  species. 

Hazardous  materials  are  spilled 
regularly  into  the  Bering  Sea  from 
shipwrecks  and  bilge  discharges  and 
some  of  these  materials  may  enter 
benthic  or  pelagic  food  chains  (Everett 
Robinson-Wilson.  U.S.  Fish  and 
Wildlife  Service,  Anchorage,  Alaska, 
pars,  comm.,  1991).  Proposed  oil  and 
gas  leasing  and  potential  development 
in  State  and  outer  continental  shelf 
waters  could  impact  eiders  due  to 
disturbance  and  oil  spills.  Production  of 
oil  in  the  outer  continental  shelf  of  the 
Bering  and  Chukchi  Seas  would 
substantially  increase  the  probability  of 
oil  spills  from  platforms,  pipelines,  and 
tankers  (Minerals  Management  Service 
1992),  with  potential  effects  on 
spectacled  eiders.  The  anticipated 
increase  In  shipping  activity  in  pack  ice 
lead  systems  if  offshore  oil  fields  are 
developed  could  put  eiders  at  risk  of  oil 
spill  damages  during  critical  migration, 
innntering,  and  molting  periods,  when 
they  are  highly  concentrated  or  in 
flightless  flocks.  Similar  impacts  could 
occur  with  State  leases  in  near  ^ore 
marine  waters. 

In  1992,  one  spectacled  eider  was 
collected  on  the  Yukon  Delta  National 


Wildlife  Refuge  that  had  died  from  lead 
poisoning,  possibly  due  to  the  ingestion 
of  lead  shot  (Jean  Cochrane,  U.S.  Fish 
and  Wildlife  Service,  Anchorage, 
Alaska,  in  litt..  1992).  Lead  shot  is 
commonly  used  by  coastal  residents  of 
Alaska  for  hunting  birds,  although  non- 
toxic shot  is  now  required  for  waterfowl 
hunting.  Potentially,  residual  lead  shot 
could  remain  on  the  timdra  or  in 
shallow  ponds  for  years,  posing  a 
prolongfKl  risk  to  eiders.  Spectacled 
eiders  may  also  be  exposed  to 
environmental  pollutants  including 
heavy  metals  and  organochlorines  in  the 
marine  environment,  with  potential 
effects  on  survival  and  reproduction. 

Severe  weather  is  also  a  threat  to 
arctic  sea  ducks,  and  major  eider  die- 
offs  have  been  recorded  after  late  spring 
storms  on  the  Arctic  Ocean  (Myres 
1958,  Barry  1968).  While  historically 
large  populations  would  not  be 
seriously  affected  by  periodic  die-offs  or 
by  nesting  failures  due  to  coastal  flood 
surges  (Dau  1974),  remnant  or  isolated 
populations  are  susceptible  to 
devastation  bom  these  periodic  events. 

In  summary,  the  Service  estimates 
that  approximately  1,700-3,000  pairs  of 
spectacled  eiders  nested  on  their 
historically  important  breeding  range  on 
the  Yukon-Kuskokwim  Delta  during 
1990-92,  where  an  estimated  47,740- 
70,000  pairs  nested  twenty  years  ago. 
This  94-98  percent  decline  is 
corroborated  by  the  seven  percent  per 
year  decline  in  the  number  of  all  eiders 
seen  on  breeding  pair  surveys  in 
southwestern  Alaska  since  1957  and  the 
14  percent  per  year  decline  in 
spectacled  eider  nest  densities  on  the 
Yukon  Delta  National  Wildlife  Refuge 
since  1986.  The  geographically  separate 
breeding  segment  in  Prudhoe  Bay, 
Alaska,  nas  declined  at  a  similar  annual 
rate,  equivalent  to  80  percent  from  1981 
to  1991. 

Although  the  factors  that  caused  these 
declines  are  unknown,  a  number  of 
potential  contributory  factors  have  been 
identified.  These,  or  other  still 
unidentified  threats  have  increased 
mortality  above  the  rate  of  reproductive 
replacements.  If  the  downward  trend  in 
nest  densities  continues  unabated,  the 
Yukon-Kuskokwim  Delta  breeding 
segment  will  be  reduced  to  50  percent 
of  cxirrent  size  every  4.0  years  (Stehn  et 
al.  1992a).  Based  on  data  bom  Prudhoe 
Bay  and  the  Yukon-Kuskokwim  Delta, 
spectacled  eiders  are  declining  at  about 
the  same  rate  throughout  their  Alaskan 
breeding  range.  No  data  are  available  to 
show  whether  similar  trends  have 
affected  the  breeding  population  in 
Russia  where  as  many  as  40,000  pairs 
traditionally  nested. 


The  Service  has  carefully  assessed  the 
best  scientific  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  for  the 
purposes  of  this  final  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  spectacled  eider  as  a  threatened 
species  throughout  its  worldwide  range 
(i.e.,  a  species  that  is  likely  to  become 
endangered  throughout  all  or  a 
significant  portion  of  its  range  in  the 
foreseeable  future). 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  rehires  that 
to  the  maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  Although  the  Service 
received  several  comments  advocating 
the  designation  of  critical  habitat,  no 
demonstrable  overall  benefit  to  the 
spectacled  eider  can  be  identified  from 
designating  critical  habitat.  The  species 
is  widely  dispersed  in  remote  habitats 
that  remain  predominantly  unaltered 
and  uninhabited.  Current  and  planned 
Federal  activities  are  affecting  a  limited 
portion  of  the  species'  suspected  marine 
and  terrestrial  habitats.  Hence,  the 
Service  has  determined  that  critical 
habitat  designation  is  not  prudent  at  this 
time  (50  CFR  424.12). 

The  spectacled  eider's  principal 
nesting  grounds  encompass  12,600  km^ 
(4,864  mi^)  of  coastal  tundra  on  the 
Yukon  Delta  National  Wildlife  Refuge. 
Coastal  habitats  in  the  refuge  have  not 
been  subject  to  seismic  exploration  or 
industrial  development.  Human  use  is 
limited  essentially  to  subsistence 
activities  and  refuge  operations  (U.S. 
Fish  and  Wildlife  Service  1988).  No 
Federal  activities  are  foreseen  that 
threaten  the  spectacled  eider's  coastal 
tiuidra  habitat  on  this  refuge  (U.S.  Fish 
and  Wildlife  Service  1988). 

At  least  13,400  km^  (5,172  mi>)  of  the 
coastal  plain  on  Alaska's  North  Slope 
may  be  spectacled  eider  nesting  habitat, 
of  which  less  than  2,000  km^  have  been 
developed  as  oil  production  fields 
(Philip  Martin,  U.S.  Fish  and  Wildlife 
Service,  Fairbanks,  Alaska,  in  litt.. 
1992).  No  more  than  five  percent  of  the 
tundra  wetlands  within  the  2,000  km^ 
(772  mi^)  oil  fields  has  been  destroyed 
(Philip  Martin,  in  lift..  1992), 
representing  a  small  fraction  of  the  total 
available  tundra  breeding  habitat  on  the 
North  Slope. 

Spectacled  eiders  nest  in  low 
niunbers  in  active  oil  fields  (Wamock 
and  Troy  1992,  Anderson  et  al.  1992). 
Alteration  of  wetlands,  direct  human 
disturbance,  and  indirect  impacts  such 
as  increased  fox  populations  near  oil 
fields  (Truett  and  Kertell  1992, 
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Eberhardt  et  al.  1982)  may  cumulatively 
affect  local  nesting  numbers.  The  most 
common  habitat  conversion  within  the 
oil  fields  is  creation  of  water 
impoundments  (Truett  and  Kertell 
1992),  which  are  frequented  by 
spectacled  eider  pairs  and  broods 
(VVarnock  and  Troy  1992).  Breeding  pair 
densities  in  Pnidhoe  Bay  are 
comparable  to  study  sites  in 
undeveloped  regions  of  the  North  Slope 
(VVarnock  and  Troy  1992,  North  1990). 
Past  seismic  activities  in  the  National 
Petroleum  Reserve-Alaska  also  have 
altered  some  undeveloped  tundra  lands. 
Surface  disturbance  of  the  tundra 
caused  by  industrial  activities  on  the 
North  Slope  typically  increases  surface 
moisture  and  primary  plant 
productivity,  however,  the  food  chain 
effects  of  these  widely  dispersed  tundra 
landscape  disturbances  are  not  known 
(Truett  and  Kertell  1992). 

Marine  spectacled  eider  habitat  in 
U.S.  territory  may  include  some  or  all  of 
the  southern  Chukchi  and  Northern 
Bering  Seas.  Of  four  outer  continental 
shelf  oil  and  gas  lease  sales  proposed  for 
1992-97  in  the  Chukchi  and  Bering 
Seas,  only  the  Hope  Basin  sale  is  still 
planned  (John  Shindler.  Minerals 
Management  Service.  Anchorage. 
Alaska,  pers.  comm..  1992).  Industry  has 
not  expressed  any  interest  in  the  other 
Chukchi  sales  or  in  the  St.  George  Basin 
south  of  the  Pribilof  Islands  (ibid).  Most 
current  leases  in  potential  spectacled 
eider  marine  range,  other  than  the 
Beaufort  Sea,  have  expired  or  are 
inactive  and  will  expire  soon. 
Spectacled  eiders  may  use  coastal 
waters  of  the  Beaufort  Sea  for  brief 
periods,  but  Myres  (1958)  presented 
evidence  that  their  principal  migration 
routes  between  the  Chukchi  Sea  and 
North  Slope  breeding  grounds  are  over  . 
land. 

In  summary.  Federal  activities  are 
affecting  a  small  portion  of  low  density 
spectacled  eider  breeding  habitat  on  the 
North  Slope.  Supposed  molting  and 
wintering  habitats  within  United  States 
waters,  including  known  range  near  St. 
Lawrence  Island,  are  not  presently  being 
explored  or  developed  by  oil  and  gas 
companies.  Critical  habitat  cannot  be 
designated  outside  of  U.S.  territory, 
including  the  suspected  wintering  range 
in  Russian  waters  (Dau  and  Kistchinski 
1977). 

The  Service  recognizes  that  ongoing 
research  may  reveal  future  threats  to 
spectacled  eider  habitat  from  Federal 
activities,  which  could  be  addressed 
through  critical  habitat  designation.  For 
example,  satellite  telemetry  tracking  of 
spectacled  eiders  is  planned  for  1993  to 
more  precisely  delineate  migration  and 
wintering  range.  By  monitoring  Federal 


activities  that  may  affect  spectacled 
eider  tundra  and  marine  habitats,  the 
Service  will  be  able  to  promptly  propose 
critical  habitat  if  subsequent 
information  indicates  such  action  has 
become  warranted. 

Available  Consenration  Meaaores 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actionsby  Federal, 
State,  and  local  governments  and 
private  agencies,  groups  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Regulations  implementing  the 
Migratory  Bird  Treaty  Act  make  it  illegal 
to  take,  possess,  selLdeliver,  carry, 
transport,  or  ship  spectacled  eiders  or 
their  parts,  eggs,  nests,  and  young  (50 
CFR  20.71).  However,  the  Migratory 
Bird  Treaty  Act  affords  no  protection  to 
their  habitat.  Section  7(a)  of  the 
Endangered  Species  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
designated  critical  habitat.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  Part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeo]}ardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  spedes  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Studies  to  determine  spectacled  eider 
staging,  molting,  or  wintering  areas  are 

Presently  underway.  Consultation 
Btween  the  Minerals  Management 
Service  and  the  Service  will  be  initiated 
for  proposed  outer  continental  shelf  oil 
and  gas  lease  sales.  The  Service  has 
already  initiated  informal  conference 
with  the  U.S.  Army  Corps  of  Engineers 
and  the  U.S.  Department  of 
Transportation  and  recommended 
measures  to  avoid  impacts  to  spectacled 
eiders  from  wetland  fill  permitting 


activities  on  the  North  Slope  and  airport 
expansion  projects  in  southwestern 
Alaska.  Consultation  is  expected  with 
the  National  Marine  Fisheries  Service 
over  commerdal  fishing  operations  In 
the  northern  Bering  Sea.  to  identify 
potential  effects  on  spectacled  eiders. 
Reasonable  and  prudent  alternatives 
may  be  implemented  for  Federally- 
funded  or  permitted  projects  to  avoid 
causing  jeopardy  to  tfce  spectacled  eider. 

The  Service  will  convene  a  recovery 
team  and  develop  a  recovery  plan  for 
the  spectacled  eider  promptly  upon 
listing.  An  information  and  education 
program  to  gain  public  support  for  the 
protection  of  sp>ectacled  eiders  has 
already  been  initiated  and  will  be 
carried  out  cooperatively  with  affected 
communities.  The  recovery  plan  will 
outline  viable  population  levels, 
quantify  recovery  goals  and  set  recovery 
task  priorities. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect;  or 
to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commerdal  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  spedes.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlifeihat 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agendes. 

Section  10(e)  of  the  Act  exempts  any 
Indian,  Aleut,  or  Eskimo  who  is  an 

Alaskan  Native  who  resides  in  Alasta; 

or  any  non-native  permanent  resident  of 
an  Alaskan  Native  village,  from  the 
aforementioned  prohibitions  on  taking 
any  endangered  or  threatened  species,  if 
such  taking  is  primarily  for  subsistence 
purposes.  Non-edible  by-products  of 
species  taken  pursuant  to  section  10(e) 
may  be  sold  in  interstate  commerce 
when  made  into  authentic  native 
articles  of  handicrafts  and  clothing: 
except  that  provisions  of  thi^^ubsection 
shall  not  apply  to  any  npil^native 
resident  of  an  Alaskaiy^ative  village 
found  by  the  Secretary  to  be  not 
primarily  dependent^upon  the  taking  of 
fish  and  wildlife  for  consumption  or  for 
the  creation  and  sale  of  authentic  native 
articles  of  handicrafts  and  clothing. 
Regulations  limiting  subsistence 
harvest  by  any  Indian,  Aleut,  Eskimo,  or 
non-native  Alaskan  resident  of  an 
Alaskan  Native  village  may  be 
established  pursuant  to  section  10(e)(4) 
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o(lb«  Act  if  tb» Secratory  ditanBiaeft 
that  such  takiag.  BUtariAUy  umI 
negaliv«ly  ^BaOi  th»>hw«taiwd  os 
endaa^^rad  species  and  holds  hearings 
on  tbB'  proposed  harvest  ragulatioiM  ia 
the  affiKted  judicial  districts  of  Alaska. 
Subaisiaace  hetveat  legolatkoa 
promttl^ted  pursuant  to  Iha 
Endangmd  Species  Act  woukl  have  to 
be  ia  accordance  with  the  Migratory 
Bird  Treaty  Act  The  Service  is  doI 
auwtty  promulgating  special 
regukdioBS  for  spectacled  odacs  undv 
section  lQteH4)  a<  tibe  Act  hut 
maixxtaiRS  fiiU  anthariiy  for  anf oicijBg 
harvest  ragalattoBS  pmsaant  to  the 
Migratory  Bird  Tre^  Act.  Curraot 
regulations  irapiam silting  the  Migratory 
Bird  Treaty  Act  prohibit  all  harvest  of 
spectaded  aidexs  (50  CFK  2a32). 

Permits  aiay  be  issued  to  caary  oal 
otherwise  prohibited  activitiea 
involving  threatened  wildliio^^pecies 
under  certaia  circumstancee. 
Regtttations  governing  permits  are  a(  50 
CFR  17.22, 17.23.  and  17.32.  Svdb 
pernrits  are  avaitable  for  scientiSc 
purposes,  to  enhance  the  propagatien  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  vrr^t 
otherwise  lawfi^  activfties.  For 
threatened  species,  pemrits  are  also 
available  for  zoologicri  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  porpeses 


ofthe  AcLIbsoi— lmitaacw.pBrait8 
may  be  issued  £ei  a  pacified  time  lo 
relieve  undue  acononic  hardship  that 
would  be  suffaied  if  such  relief  weie  aot 
availabla.  Such  panait  appliftioaa  are 
not  expected,  however,  since  the 
spectacled  eider  is  not  presently  in 
commercisf  trade.  For  die  same  reason, 
the  Service  does  not  anticipale 
requesting  that  the  spectaoed  eider  be 
included  aader  the  Contention  on 
Intemational  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Ffota 
(CITES). 

National  Enviranmental  PoDqr  Act 

The  Fish  and  Wildbfe  Service  has 
determined  the#  sa  Envfromnenta) 
Assessment  or  Environmental  k^MCt 
Statement,  as  diefined  under  the 
authority  of  the  Natkmat  Ehvironiaental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  tf>  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  detei  iiunation 
was  pnMished  in  the  Federal  Regisler 
on  October  25. 1983  (48  CFR  49244). 

Rafinences  CHed 

A  conrplete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Anchorage  Field 
OfRce  (see  ADDRESSES  above}. 


The  primary  author  of  this  proposed 
rule  is  Jean  Fitts  Cochrane.  Anchorage 
Field  Office  (see  ADDRESSES  abovel 

List  of  Suhimrte  ia  50  CFK  Fait  17 

Endangared  and  tkreataned  s: 
£xports,  Impwts,  Reporting 
recordkeeping  requiremeats. 
TuBsportatioa. 

Ptopoaed  Regulation  Promulgation 

Accordingly,,  part  17,  subchapter  B  of 
diapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  17— {AMENOEOf 

1.  The  authority  citation  for  part  17' 
contimies  to  read  as  follows: 

Authority:  16  U.5.C  1361-1407;  16  U.&C 
1531-1544;  16  U.SC.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500.  unl«8&  otherwise  noted. 

2.  Amend  §  17.1 1(h}  by  adding  the 
folkwmg.  in  riphabetical  order  under 
BIRDS,  to  the  List  of  Endangered  and 
Threetened  WihHifo; 


§17.11 


m 


>Awt»blBl9  poyi»- 


Common  name 


SdantiRcnama 


Historic  mva         Mm  MtWM  andan-      Status      WhenUstad    Critk^hab*-      ^P^ 


garadof  ttweatanad 


rules 


«(ds 


Elder,  spectaded  (> 
Fishery. 


Swwaiada 
"iainpnonsna 


tBchmk 


U.S  A  (AK);  Russte .    Enttra T 


NM 


NA 


Dated:  April  29, 1993. 
Richard  N.  Sailli. 

Deputy  Director,  US.  Fmkand  WUO^t 

Service. 

(FR  Doc  99-10951  Filed  S-7-9(3;  8(45  ai^ 

BILUNG  CODE  «31»4»-r 


DEPARTMENT  OF  COMMBICE 

National  OcaanJc  and  Atmoaphartc 
Administration 

50  CFR  Part  663 

[Docket  No.  930509-31 01] 

PacHfc  Coast  Grountfffsh  Plsfiary 

agency:  Natioaal  Marina  Fisharias 
ServiDB  (NftiFS).  NQAA.  CommeEce. 
ACHON;  Eaiergeney  intarim  rule;  request 
for  comments. 

StMMARY:  The  Secretary  of  Connaercft 
(Secretacy)  issues  ^is  eaaefgency 


interim  rule  prohibiting  further 
processing  at  sea  of  Pacific  whiting  ia 
order  to  provide  42,000  metric  tone  (mt) 
Pacific  whiting  foe  processing  by 
shoreside  processors.  This  actioa  is 
naceasary  to:  (1)  Preserve  si^ificant 
ecoaomic  opportunities  for  shoreside 
processors  and  the  vessel  operators  that 
deliver  to  them.  (2)  prevecrt  significaDt 
social  and  community  dislocation  in 
small  coastal  towns  dcfwndent  on  the 
whiting  fia^Niy,  (3)  achieve  a  fair  and 
equitable  «hag<B^  of  the  resource 
between  the  competing  shoreside  and  at 
sea  procesaors..  and  (4>  aceomphsk  the 
intent  of  the  Pacific  whiting  allocations 
adopted  by  the  Secretary  fos  1993.  The 


IMI 
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Secretary  also  announces  the  release  of 
the  30,000-mt  reserve  for  use  by  vessels 
delivering  to  shoreside  processors. 
DATES:  Effective  from  May  4. 1993.  until 
August  9. 1993.  Comments  will  be 
accepted  through  May  19. 1993. 
ADDRESSES:  Submit  conunents  to 
Rolland  A.  Schmitten.  Director. 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN-C15700.  Seattle.  Washington 
98115-0070:  or  Gary  Matlock.  Acting 
Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd..  suite  4200,  Long  Beach, 
California  90802-4213.  Documentation 
supporting  this  emergency  action  is 
available  at  the  Northwest  Regional 
Office,  NMFS.  at  the  address  above. 
FOfl  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  (206)  526-6140; 
or  Rodney  Mclnnis  at  (310)  980-4030. 
SUPPLEMENTARY  INFORMATION:  The 

Secretary  issues  this  emergency  rule 
under  the  authority  of  section  305(c)(1) 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act) 
and  in  accordance  with  the  objectives  of 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  The  notice  of 
annual  specifications  for  the  Pacific 
Coast  Groundfish  Fishery  (58  FR  2990. 
January  7. 1993)  established  a  1993 
Pacific  whiting  harvest  guideline  of 
142,000  metric  tons  (mt).  A  final  rule 
allocating  the  1993  Pacific  whiting 
resoxirce  is  codified  at  50  CFR 
663.23(b)(4)  (58  FR  21265.  April  20. 
1993). 

This  emergency  rule  is  necessary  to 
provide  support  to  the  small  towns 
along  the  coasts  of  Washington.  Oregon, 
and  California  that  are  dependent  on 
businesses  that  harvest  and  process 
whiting.  This  was  the  fishery 
management  concern  addressed  by  the 
April  20. 1993.  final  rule,  which  was 
intended  to  provide  approximately 
42,000  mt  of  whiting  for  vessels  that 
deliver  to  processors  located  on  shore  in 
1993.  Under  the  original 
recommendation  by  the  Pacific  Fishery 
Management  Council  (Council),  the 
1993  allocation  to  shoreside  processors 
included  several  provisions,  which 
together  would  have  provided  up  to 
105,200  mt  to  shoreside  processors;  of 
these  provisions,  the  Secretary  approved 
only  the  establishment  of  a  30.000-mt 
reserve  for  release  to  vessels  delivering 
to  shoreside  processors  when  the 
balance  of  the  142,000-mt  harvest 
guidehne.  i.e.,  the  initial  112.000  mt. 
had  been  harvested.  The  final  rule  so 
allocated  the  1993  harvest  guideline  by 
establishing  the  reserve  and  making  the 
initial  112.000  mt  available  for  harvest 
and  processing  by  all  types  of  vessels. 


The  Secretary  expected  that  the  ratio 
of  catch  rates  between  vessels  delivering 
to  shoreside  processors  and  those 
processing  at  sea  would  be  essentially 
the  same  in  the  spring  of  1993  as  during 
peak  processing  periwls  for  each  sector 
in  1992.  i.e..  a  ratio  of  one  to  nine. 
Therefore,  it  was  assumed  that,  in 
addition  to  the  30.000-mt  reserve, 
approximately  12.000  mt  (or  one-tenth 
of  112,000  mt)  would  be  dehvered  to 
shoreside  processors  during  the  oj)en 
fishery.  The  Secretary's  decision  to 
approve  only  the  30,000-mt  reserve 
component  of  the  Coundl's 
recommendation  for  allocating  Pacific 
whiting,  was  predicated  on  this 
assumption.  The  Secretary  did  not 
foresee  that  the  actual  catch  ratio  in 
April/May  of  1993  would  preclude  the 
shorebased  communities  from  utilizing 
their  fair  share  of  the  112.000-mt  open 
fishery. 

The  most  recent  catch  data  available 
for  this  fishery  indicate  that,  through 
April  27. 1993.  less  than  1.000  mt  of 
whiting  have  been  delivered  to 
shoreside  processors  since  the  fishery 
opened  on  April  15.  Based  on  the  best 
data  available,  NMFS  projects  that 
100,000  mt  will  have  been  taken  for 
processing  at  sea  by  12  noon  on 
Wednesday,  May  5, 1993.  By  closing  the 
at-sea  processing  fishery  at  that  time 
and  date,  the  12.000  mt  intended  by  the 
Secretary  to  be  harvested  by  vessels 
delivering  to  shoreside  processors 
during  the  open  fishery  will  be  available 
only  for  deUvery  to  shoreside 
processors. 

This  emergency  action  will  preserve 
opportunities  for  shoreside  processors 
and  the  vessels  that  deliver  to  them. 
Without  this  emergency  rule,  almost  all 
of  the  112.000  mt  available  during  the 
open  fishery  would  have  been 
preempted  by  intensive  early-season 
fishing  by  large  factory/trawlers  and 
vessels  delivering  to  motherships.  These 
smaller  vessel  operators  normally  rely 
on  a  longer  season.  Prohibition  of 
further  at-sea  processing  of  whiting  will 
have  the  effect  of  providing  that 
approximately  30  percent  of  this  year's 
harvest  guideline  will  be  available  for 
shoreside  processing,  which  was  the 
amount  contemplated  by  the  Secretary 
when  he  issued  the  April  20, 1993,  final 
rule.  A  30  percent  shoreside  processing 
share  closely  approximates  the  share 
utilized  by  shoreside  processors  in 
1992.  Shoreside  processing  plants  and 
the  vessels  that  deliver  to  3iem  were  not 
fully  operational  when  the  fishery  began 
on  April  15. 

Secretarial  Action 

For  the  reasons  stated  above.  50  CFR 
663.23(b)(4)(i)  and  663.23(b)(4)(v).  as 


published  in  the  Federal  Register  on 
April  20. 1993  (58  FR  21265).  are 
temporarily  suspended  and 
SS  663.23(b)(4)  (vi)  and  (vii)  are 
temporarily  added  so  that  12,000  mt  of 
the  initial  112.000  mt  that  is  to  be 
harvested  in  the  fishery  will  be  available 
for  harvest  only  by  vessels  delivering  to 
shoreside  processors.  These 
amendments,  authorizing  the 
prohibition  on  at-sea  processing 
announced  below,  will  be  effective  on 
filing  and  until  90  days  after  the  date 
that  this  rule  is  pubUshed  in  the  Federal 
Register,  and  may  be  extended  for  an 
additional  90  days. 

Also  for  the  reasons  stated  above  and 
pursuant  to  the  authority  in  50  CFR 
663.23(b)(4).  after  12  noon  (local  time) 
on  May  5. 1993,  at-sea  processing  of 
Pacific  whiting  in  the  fishery 
management  area  is  prohibited  (except 
for  Pacific  whiting  that  was  on  board  the 
processing  vessel  prior  to  that  time),  and 
further  taking  and  retaining,  or  receiving 
(except  as  cargo)  of  Pacific  whiting  by 
a  vessel  with  processed  whiting  on 
board  is  prohibited.  These  prohibitions 
will  remain  effective  until  nuther 
notice. 

Because  100,000  mt  of  the  1993 
whiting  harvest  guideline  ha»1)een 
harvested  for  processing  at  sea,  the 
Assistant  Administrator  for  Fisheries.* 
NOAA  (Assistant  Administrator), 
hereby  releases  the  30,pOO-mt  reserve  to 
vessels  delivering  to  shbreshide 
processors,  according  to^the  procedure 
set  forth  at  50  CFR  663.23(b)(4)(vii).  The 
Assistant  Administrator  will  announce 
any  reapportionment  of  the  reserve  in 
the  Federal  Register  on  September  1, 
1993,  or  as  soon  as  practicable 
thereafter. 

In  addition  to  this  Federal  Register 
publication,  NMFS  is  providing  notice 
of  these  actions  to  the  pubtic  via  a  * 

computerized  bulletin  board  (contact 
206-526-6128),  press  release,  and/or 
U.S.  Coast  Guard  Notice  to  Mariners 
(monitor  channel  16  VHF). 

Classification 

This  action  cannot  be  implemented 
through  normal  notice-and-comment 
rulemaking  in  time  to  prevent  the  at-sea 
processing  sector  from  harvesting  more 
than  100,000  mt  in  the  open  fishery. 
Accordingly,  NMFS  is  taking  this  action 
under  the  emergency  provisions  of 
section  305(c)(1)  of  the  Magnuson  Act. 
The  Assistant  Administrator  has 
determined  that  this  action  is  necessary 
to  respond  to  an  emergency  situation 
and  is  consistent  with  the  Magnuson 
Act  and  other  applicable  law.  The 
aggregate  data  upon  which  this  action  is 
based  are  available  for  public  inspection 
at  the  Office  of  the  Director.  Northwest 
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Regiott  Ua»  ABORCSSCS), 
businesfthouis. 

The  Council  piepcrad  •• 
environmaala)  assOTsnwnt  (EA)  fw  tke 
Apfit  20, 1993,  fiaa)  rule.  TW  AmMu* 
AdminitCrator  caotimi»4  fAiatl  t}»  MS3 
wkitiHg  allocation  wmM  k«v»  no 
sig«ificMit  inpact  oa  tli«  kumaii 
environment.  Tba  impacts  offkis 
emergency  raia  Mt  widys  tba  aeepa  of 
this  EA.  Tbarafere,  a  sapwate  EA  fee 
this  aoMfgancy  rule  t«  wnBacassary. 

Tha  Assistant  Administrator  also  bad 
determined  that  the  reasons  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  make  it  impracticabta 
and  cootrary  to  tha  public  interest  to    . 
provide  notice  and  opportunity  fis* 
comment  prior  to  the  eSectiv*  date,  ot 
to  delay  for  3Q  days  the  effisctiva  data  of 
this  emergency  regulation,  under  tha 
provisions  of  553  (b)  and  (d)  of  the 
Admiaistfativa  Proceduia  Act  Thia  rule 
needs  to  be  filed  with  the  OfEoa  of  tha 
Federal  Ragiater  on  May  4. 1993. 

NMFS  taauad  bioloaicat  t^xinkins 
undaa  te  Endangaiea  Sfwcies  Act  OB 
August  lOi  19eO^  November  26.  ISSt; 
and  August  28, 1992,  pertaining  to  Am 
Pacific  ooaat  gwwdfish  fisfaafy,  aod 
particuMy  tha  whitnig  Eshery.  It 
concluded  that  the  fishery  would  not 
jeopardna  tha  contiimed  ex)«tenc»  af 
any  of  tha  speciea  consideted.  Tbia 
eraaraenqr  rule  will  not  have  hnpacts 
that  differ  frea  those  (fiacusaad  in  thoae 
bioto^ica)  ootnions,  and  NMFS  has 
coociuded  mat  fejther  conairitatioas  are 
not  Daceasary. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  (E.O.)  12291  as 
provided  in  section  8(a)(1)  of  that  Order. 
This  rule  is  being  reported  to  the 
Director  of  the  Ctffice  of  Managament 
and  Bucket  (OMB)  with  an  explanation 
of  why  it  is  not  possible  to  Coaow  the 
regular  procedures  of  that  Order. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
under  the  Paperwork  Reduction  Act. 

This  mle  is  exempt  from  the 
Regulatory  Flexibility  Act  because  ^ 
rule  is  issued  without  opportunity  for 
prior  pvhtic  coimnent. 

This  emergency  rule  doaa  not  contain 
pohcies  with  faderalism  impUcatiens 
sufficient  to  warrant  pieparaiioaof  a 
federalism  assessment  under  E.O. 
12612. 

List  off  Sabiaete  ia  M  OFS.  PMt  ••> 

Administrative  practice  and 
procedure.  Fisheries.  Fishing,  Pn|wr.t^4n^ 
and  recordkeef  in^tequiraflwnts. 

Ailhnfcj  M  U.M1  UOl  ef  aty. 


Dated:  May  4. 19a}. 
tW-Mrraeat 


Natioiml  tHrine  nskmiu  Swnet. 

For  tha  raasooa  sat  forth  iA  tha 
praambiew  50CFR  part  663  ia  amended 
from  M^  4. 1993.  unlil  August  9w  1993. 

PART  663-PAClFIC  COAST 
GROUNOflSH  FISHERY 

1.  Tha  authority  ciution  fee  part  663 
continuaa  to  read  as  foilows; 

Authority:  1&U.S.C  ^WTletteq. 

2.  In  §  663.23.  pvagraphs  {b^)|i)  and 
(b)(4)(v)  ara  suspended,  and  new 
paragiapfaa  (bH4)  tvi>  and  (vii)  are  added 
to  lead  aa  totbows: 

1663.23^   Calch  raaliictlona. 


(b)  •  •  •        ' 

(4)  •  •  * 

(vi)  Initial  mttombtm.  Of  the  142.000- 

mt  1993  Pacific  whiting  harvest 
guideline^  39,000  mt  b  reserved  for 
harvest  by  vesseia  delivering  to 
shoreside  processors,  and  the 
remainder.  112.000  mt.  is  designated  as 
a  hmk  on  the  amount  of  whiting  diat 
can  be  harvested  initially  in  tha  fishery. 
Of  this  112.000  mt.  12,000  mt  is 
available  for  harvest  only  by  vessels 
delivering  to  shoresida  processors. 

(vii)  An/iouQcesteats.  The  Asaistant 
Administrator  will  announce  in  A* 
Fedarak  Kagistar  whan  100.000  mt  of 
whiting  has  bean,  or  is  about  to  be. 
harvested  for  ptocaaaing  at  sea, 
specifying  a  time  after  which  forther  at- 
sea  processing  in  the  fishery 
management  area  is  prohibited.  At  that 
time,  the  Assistant  Administrator  win 
make  the  30XKIO  mt  reserve  availaMe  to 
vessels  delivering  to  shoreside 
processors.  The  Assistant  Administrator 
will  announce  any  reapportionment  of 
the  reserve  in  the  Federal  Register  on 
September  1 , 1 993 .  or  as  soon  as 
practicable  thereaflac.  hi  order  to 
prevent  exceeding  the  limits  or 
underutilizing  the  resource,  adjustments 
may  be  made  effective  iraipadialely  hy 
actual  notice  to  fishermen  and 
procassois.  by  phone,  fax.  Northwest 
Region  computaiizad  hallatia  board 
(contact  206r^26-6128}.  letter,  press 
release,  and/or  U.S.  Coaat  Guard  Notice 
to  Marinats  (aonatoc  dunoajl  16  VUFK 
followed  by  publication  in  the  Fedacai 
Register,  in  which  instance  public 
comment  will  be  sought  for  a  reasonable 
period  of  tiiae  thereafter.  If  ittsoffident 
time  aocists  to  cooKik  with  the  Ceancil. 


the  RagioBal  Diiedor  will  iolorra  tha 
Cat—riiliBWHritJBg  of  aettcna  taken. 

[FR  Doc  •9-lM8»Ptied  S-t-93;  4:57  pBtf 
anxMO  coor  asia-aMa 


SOCFRPartSTe 
Pocket  No.  920409-3047] 

AtlMiNc  SnerR  Ranertea 

AGEMCV:  Natioaal  Marina  Ftsherias 
Service  (NKff  S).  NOAA.  Caeomerce. 
ACTION:  Cloauie  of  the  comfnerciel 
segment  of  the  Atlantic.  Caribbran  and 
Gulf  of  Mexico  large  coastal  shark 
fisheries. 

SUMMARY:  NMFS  cloaea  the  commereial 
fishery  for  Atlantic.  Cafibbeen  and  Culi 
of  Mexico  Large  coastal  sharks.  Closure 
of  this  fishery  is  necessary  because  the 
first  semi-annual  quota  of  1,216  metric 
tons  (mt}  allocated  for  this  fishery  wiU 
have  been  attained.  The  intent  of  this 
action  is  to  prevent  ovarharvest  of  the 
quota  estabUshad  for  this  fishary. 
EFFEC1ME  DATES:  The  closure  is  effiactive 
from  OOOl  hours  local  time  May  IS. 
1993,  through  June  30. 1993. 
FOR  RNITNER  MRMMATION  COMTACT: 
Michael  E.  histen.  813-893-3721  or 
Richard  R  Stone/Aaron  E.  King,  301- 
713-2347. 

SUPPLBNEIfTAItr  mFORMATION:  The 
Atlantic,  Caribbean  and  Gulf  of  Mexico 
shark  fisheries  are  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  (FMPJ  for 
Atlantic  Sbarlcs  prepared  by  the 
Secretary  of  Commerce  under  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (16  U.S.C.  1801  et 
seq.).  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
the  FMP  at  50  CFR  part  678. 

Section  678.23(b)(l)(il  of  the 
regulations  provides  for  two  semi- 
annual quotas  of  1,218  mt  of  large 
coastal  sharks  to  be  harvested  from 
Atlantic.  Caribbean  and  Gulf  of  Mexico 
waters  by  commercial  fishermen.  The 
first  semi-annual  quota  is  available  for 
harvest  from  January  1  through  June  30, 
1993.  The  large  coastal  poup  consists  of 
the  following  22  species: 

Basking  Sharks — Cetorhinidae 

Basking  shark,  Cetorhhnis  maximus 

Hammerhead  Sharka — Sphyraidae 

Great  hammerhead.  Sphyrm  mokarrm 
Scalhmed  hammerhead.  Sphyma  kwOrti 
Smoora  hammerhead,  Spftyma  zygaena 

Mackerel  Sharks — Lasioidaa 

White  riiark,  Cankarodon  carcharias 
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Nurse  Shariu— Ginglymostomatidae 

Niirse  shark,  Ginglymostoma  drratum 

Requiem  Sharks— Carcharhinidae 

Bignose  shark.  Carcharhinus  altimus 
Blacktip  shark,  Carcharhinus  Umbatus 
Bull  shark.  Carcharhinus  leucas 
Caribbean  reef  shark,  Carcharhinus 

pereti  ^ 

CXisky  shark.  Carcharhinus  obicurvs 
Galapagos  shark,  Carcharhinus 

gaJapagensis 
Lemon  shark,  Negaprion  brevirostris 
Narro%vtooth  shan,  Carcharhinus 

brachyurus 
Night  shark.  Carcharhinus  signatus 
Sandbar  shark,  Carcharhinus  plumbeus 
Silky  shark,  Carcharhinus  falciformis 
Spinner  shark,  Carcharhinus  breviplnna 
Tiger  shark,  Galeocerdo  cuvieri 

Sand  Tiger  Sharks— Odontaspididae 

Bigeye  sand  tiger.  Odontaspis  noronhai 
Sand  tiger  shark,  Odontaspis  taurus 

Whale  Sharks — Rhincodontidae 
Whale  shark,  Rhincodon  typus 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  is  authorized  under 
§  678.28  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
these  statistics,  determine  when  the 
catch  of  Atlantic  Caribbean  and  Gulf  of 
Mexico  sharks  will  equal  any  quota 
under  S  678.23(b)(1).  When  shark 


r- 


harvests  equal  or  exceed  a  quota 
estabUshed  under  §  678.23(b)(1).  the 
Assistant  Administrator  is  further 
authorized  imder  $  678.28  to  limit 
retention  of  sharks  in  the  closed  species 
group  in  or  from  the  exclusive  economic 
zone  (EEZ)  to  four  per  vessel  per  trip; 
and  to  prohibit  the  sale,  purchase,  trade, 
or  barter  of  any  shariiL  carcass  or  fin  of 
that  species  group  in  or  from  the  BF7 

The  Assistant  Administrator  has 
determined,  based  on  the  reported  catch 
and  on  other  relevant  factors,  that  the 
first  half  of  the  annual  quota  for 
Atlantic.  Caribbean  and  Gulf  of  Mexico 
large  coastal  sharks  will  have  been 
attained  as  of  May  15. 1993.  In  addition 
to  measures  made  effective  by  the  final 
rule  published  April  26. 1893.  at  S8  PR 
21931,  the  following  measures  are 
effective  from  0001  hours  local  time  on 
May  15. 1993.  through  June  30, 1993: 

(1)  Possession  of  any  shark  firom  the 
large  coastal  group  in  or  fi-om  the  EEZ 
is  limited  to  four  per  fishing  vessel  per 
trip; 

(2]  The  sale,  purchase,  trade,  or  barter 
or  attempted  sale,  purchase,  trade,  or 
barter  of  a  shark  carcass  or  fin  of  the 
closed  spedes  pmip  in  or  from  the  lO??'- 
is  prohibited; 

(3)  The  possession  limit  may  not  be 
combined  with  a  bag  or  possession  limit 
applicable  to  state  waters; 

14)  The  operator  of  a  vessel  for  which 
the  possession  limit  applies  is 


respons&le  far  the  vessel  trip  limit  for 
the  large  coastal  group; 

(5)  A  person  aboard  a  vessel  subject 
to  the  possession  limit  may  not  transfer 
at  sea  a  sheak  of  the  large  coastal 
group— 

(a)  Taken  in  the  EEZ,  regardless  of 
where  such  transfer  will  take  place;  or 

(b)  In  the  EEZ.  regardless  of  where 
such  shark  was  taken;  and 

(6)  The  prohibition  regarding  sale, 
purchase,  trade,  or  barter,  or  attempted 
sale,  purchase,  trade,  w  barter,  does  not 
apply  to  trade  in  sharic  carcasses  or  fins 
of  the  large  coastal  group  that  were 
harvested,  off-loaded,  and  sold,  trad  ad, 
or  bartered,  prior  to  May  15. 1993,  and 
were  held  in  storage  by  a  dealer  or 
processor. 

Classification 

This  action  is  required  by  50  CFR  part 
678  and  complies  with  E.0. 12291. 

List  of  Sub)ect8  in  50  CFR  Part  678 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.       ^ 

Dated:  May  4, 19fl3. 
David  S.  CiMtiii, 

Acting  Director,  Office  of  Fisheries 
Consermtion  and  ktanagemant.  National 
Marine  Fisheries  Service. 
IFR  Doc  93-10890  Filed  5-4-93;  4:19  pml 
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TNs  section  o(  the  FEDERAL  REGISTER 
contains  notic«s  to  ttw  public  of  Vie  proposed 
issuance  of  rules  and  regulations.  Tbe 
purpose  01  these  notices  Is  to  give  Interasted 
persons  an  opportunity  to  participate  in  the 
rulemaidr>g  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPaf127 

[Doclcet  No.  93-04] 

Fair  Housing  Home  Loan  Data  System 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 
ACnON:  Proposed  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  proposes  to 
amend  its  Fair  Housing  Home  Loan  Etota 
System  (FHHLDS)  to  enhance  its  ability 
to  utilize  data  collected  under  the  Home 
Mortgage  Disclosure  Act  (HMDA)  in  fair 
lending  examinations  and  to  reduce 
recordkeeping  requirements  on  national 
banks  that  are  currently  required  to 
maintain  duplicative  information  under 
both  the  FHHLDS  and  the  HMDA.  In 
order  to  relieve  duplicative 
recordkeeping  for  those  national  banks, 
this  proposal  would  replace  the  current 
FHHLDS  monthly  recordkeeping 
requirement  with  the  HMDA  Loan 
Application  Registers  already 
maintained  by  national  banks,  which 
will  be  required  to  be  updated  on  a 
monthly  basis.  National  banks  that  are 
not  subject  to  the  HMDA  requirements, 
but  are  currently  subject  to  the  existing 
monthly  recordkeeping  requirement  in 
the  FHHLDS,  will  continue  to  be  subject 
to  such  requirement.  The  intended 
effect  of  this  proposal  is  to  reduce 
duplicative  recordkeeping  burden  on 
national  banks  subject  to  such  burden 
without  losing  any  monthly  home  loan 
activity  information  that  is  currently 
being  compiled. 

DATES:  Comments  must  be  received  by 
July  9, 1993. 

AOOftESSES:  Comments  should  be 
directed  to  Communications  Division, 
250  E  St.,  SW..  Washington,  DC  20219. 
Attention  Docket  No.  93-04.  Comments 
will  be  available  for  photocopying  and 
public  inspection  at  the  same  location. 


FOR  FURTHER  mFOfUMATION  CONTACT: 
Steven  D.  Lindsey,  National  Bank 
Examiner,  Compliance  Management 
Division,  (202)  874-4428;  or  F.  John 
Podvin,  Jr.,  Attorney,  Bank  Operations 
and  Assets  Division,  (202)  874-4460, 
Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219. 
SUPPLEMENTARY  MFORMATION:  The  OCC 
is  proposing,  pursuant  to  12  U.S.C  93a, 
to  amend  the  FHHLDS,  12  CFR  part  27, 
in  order  to  improve  its  ability  to  use 
HMDA  data  in  fair  lending 
examinations  of  national  banks  and 
reduce  burden  on  national  banks.  The 
proposal  will  relieve  the  requirement  to 
maintain  duplicative  records  for  those 
national  banks  which  currently 
maintain  records  under  both  the 
FHHLDS  and  the  HMDA.  12  U.S.C.  2801 
et  seq.  Under  the  proposal,  national 
banks  subject  to  the  HMDA  will  be 
required  to  update  their  Loan/ 
Application  Register  within  30  days  of 
the  final  disposition  date  of  a  loan 
application  and  to  report  the  reason  for 
denying  a  loan  application.  The 
proposal  retains  the  existing 
requirement  to  maintain  monthly  home 
loan  activity  information  for  national 
banks  subject  to  the  FHHLDS.  but  not 
subject  to  the  HMDA.  The  Comptroller 
will  retain  his  or  her  discretion  to 
require  any  national  bank  to  maintain  a 
Fair  Housing  Inquiry/Application  Log, 
under  §  27.4,  or  to  complete  and  submit 
additional  Home  Loan  Data  Submission 
Forms,  under  §27.7,  if  the  Comptroller 
has  reason  to  believe  that  a  national 
bank  is  not  in  compliance  with  fair 
housing  laws. 

Background 

On  November  2, 1979,  the  OCC 
published  a  final  rule  (1979  Hnal  rule) 
in  the  Federal  Register  (44  FR  63084), 
which  implemented  12  CFR  part  27. 
The  1979  final  rule  provided  a  basis  for 
a  more  effective  fair  housing  monitoring 
program  for  home  loans.  The  1979  fmal 
rule  established  new  recordkeeping 
requirements  and  a  data  collection 
system  for  monitoring  national  bank 
compliance  with  the  Fair  Housing  Act 
(title  VIII  of  the  Civil  Rights  Act  of 
1968).  42  U.S.C.  3601  et  seq.  and  the 
Equal  Credit  Opportunity  Act.  15  U.S.C. 
1691  et  seq. 

In  August  1989.  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA).  sec. 
1211.  Public  Law  101-73, 103  Stat.  183 


(12  U.S.C.  2803)  amended  the  HMDA. 
On  December  15, 1989,  the  Federal 
Reserve  Board  published  a  final  rule 
(FRB  final  rule]  in  the  Federal  Register 
(54  FR  51356).  The  FRB  final  rule 
implemented  a  revised  version  of  12 
CFR  part  203  (Regulation  C).  which  is 
the  implementing  regulation  for  the 
HMDA.  Under  the  FRB  final  rule, 
certain  national  banks  and  their 
majority-owned  mortgage  banking 
subsidiaries  must  maintain  individual 
loan  application  registers  and  forward 
them  to  the  appropriate  OCC  office  as 
prescribed  in  Regulation  C. 

In  response  to  FIRREA  and  the  FRB 
final  rule,  the  Office  of  Thrift 
Supervision  (OTS)  and  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
amended  their  regulations  concerning 
home  loan  activity  to  make  them  similar 
to  Regulation  C. 

OCC  Proposal 

The  OCC  recognizes  that  national 
banks  subject  to  the  recordkeeping 
requirements  of  both  the  FHHLDS  and 
the  HMDA  are  required  to  maintain 
duplicative  information  on  home  loan 
activity.  The  OCC  proposal  will  relieve 
the  duplicative  recordkeeping  burden 
on  these  banks  without  affecting  banks 
that  currently  are  subject  to  the  monthly 
recordkeeping  requirement  in  the 
FHHLDS.  but  are  not  subject  to  the 
HMDA. 

The  OCC  proposes  to  amend  the 
FHHLDS  to  relieve  the  duplicative 
recordkeeping  requirement  for  banks 
subject  to  both  FHHLDS  and  HMDA  by 
replacing  the  recordkeeping 
requirement  on  monthly  home  loan 
activity,  currently  located  at  §  27.3(a), 
with  the  existing  requirement  in  the 
HMDA  and  Regulation  C,  which  directs 
that  certain  national  banks  maintain 
information  on  home  loan  activity. 
Under  this  proposal,  national  banks 
subject  to  the  HMDA  will  maintain  the 
information  in  a  format  similar  to  that 
prescribed  under  Regulation  C  (Loan/ 
Application  Register),  except  that  (1)  if 
a  loan  is  denied,  the  reasons  for  denial 
are  required,  not  optional  on  the  Loan/ 
Application  Register;  and  (2)  all  the 
information  required  is  entered  on  the 
Loan/Application  Register  within  30 
calendar  days  after  final  disposition  of 
the  loan  application.  These  two 
exceptions  will  be  discussed  more  fully 
below. 

Consistent  with  Regulation  C,  only 
those  national  banks  with  an  office  or 
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branch  located  in  a  metropolitan 
statistical  area  or  primary  metropolitan 
statistical  area,  as  defined  by  the  Office 
of  Management  and  Budget,  and  with 
total  assets  greater  than  $10  million  as 
of  December  31  of  the  preceding 
calendar  year,  must  comply  wiUi  the 
monthly  recordkeeping  requirement  In 
$  27.3(a)(1)  of  the  proposed  rule.  Tlii* 
recordkeeping  requirement  will  differ 
from  that  imposed  by  Regulation  C  in 
the  following  two  respects. 

First,  Regulation  C  provides  that 
reporting  the  reasons  for  denying  a  loan 
application  are  optional  for  ail 
institutions.  12  CFR  203.4(c).  The  OTS 
currently  requires  that  its  regulated 
institutions  provide  the  reasons  for 
denial  on  their  Loan/ Application 
Registers.  The  OCC  also  believes  that 
this  information  is  helpful  in  identifying 
discrimination  in  home  lending. 
Therefore,  the  OCC  proposes  to  require 
all  institutions  maintaining  a  Loan/ 
Application  Register  to  provide  reasons 
for  denying  a  loan  application. 

Second.  Regulation  C  does  not  specify 
a  time  limit  for  recording  the  required 
data  on  the  Loan/Application  Register. 
However,  the  FDIC  currently  requires 
that  the  Loan/ Application  Register  be 
updated  within  30  calendar  (kys  after 
■the  final  disposition  of  the  loan 
application.  The  OCC  also  believes  that 
the  Loan/Application  Register  must  be 
updated  regularly  to  be  a  useful 
ecxamination  tool.  A  national  bank  can 
use  the  updated  Loan/Application 
Register  to  monitor  its  compliance  with 
consumer  protection  laws  and  with  its 
own  lending  policies.  Therefore,  the 
OCC  proposes  to  require  that  naUonal 
banks  subject  to  the  HMDA  enter  all  the 
required  information  on  the  Loan/ 
Application  Register  within  30  calendar 
days  after  the  final  disposition  of  the 
loan  application  (i.e.  the  application  is 
denied  or  withdrawn,  or  the  loan 
closes). 

Finally,  although  the  monthly  home 
loan  activity  information  currently 
required  to  be  maintained  by  these 
banks  under  §  27.3(a)  is  useful  to 
examiners,  it  became  duplicative  of  the 
information  maintained  under 
Regulation  C  because  of  the  FIRREA 
amendments  to  the  HMDA. 
implemented  by  the  FRB  final  rule. 
Therefore,  the  OCC  is  proposing  to 
eliminate  the  burden  of  maintaining 
these  duplicative  records  for  banks 
subject  to  both  the  FHHLDS  and  the 
HMDA.  This  proposal  will  make  the 
OCC's  recordkeeping  requirements 
relating  to  home  loan  information  more 
consistent  with  those  of  the  other 
banking  regulators  without  losing  home 
loan  information  currently  maintained 
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by  national  banks  that  are  not  subject  to 
the  HMDA. 

The  OCC  proposal  retains  the  existing 
monthly  recordkeeping  requirements  in 
the  FHHLDS  for  national  banks  that  are 
not  subject  to  the  HMDA  and  Regulation 
C  The  OCC  will  also  retain  the 
remaining  provisions  of  the  FHHLDS. 
The  remaining  provisions  of  the 
FHHLDS  authorize  the  Comptroller  to 
use  his  or  her  discretion  in  requiring 
national  banks  to  maintain  a  Fair 
Housing  Inquiry/Application  Log  or  to 
complete  Home  Loan  Data  Submission 
Forms  if  the  Comptroller  has  reason  to 
believe  that  a  national  bank  is  engaging 
in  discriminatory  practices. 

Several  clarifying  amendments  to 
§  27.7  are  also  proposed.  These  changes 
will  make  §  27.7  conform  with  the 
proposed  amendments  to  the 
recordkeeping  requirements  in  §  27.3(a). 

The  OCC  is  studying  the  FHHLDS  to 
determine  what  data  are  most  effective 
in  Identifying  discrimination  in  home 
lending,  to  identify  the  most  effective 
and  least  burdensome  method  for 
collecting  home  loan  data,  and  to 
develop  an  improved  statistical  model 
that  will  enhance  our  ability  to  analyze 
home  loan  data.  After  the  OCC 
completes  its  study  of  the  FHHLDS.  the 
OCC  expects  to  publish  in  the  Federal 
Register  a  notice  of  proposed 
rulemaking  to  explain  any  further 
proposed  changes  to  the  FHHLDS. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwoiic  Reduction  Act  of  1980 
(44  U.S.C  3504(h)).  Conunents  on  the 
collection  of  information  should  be  sent 
to  the  OfHce  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(1557-0159).  Washington.  DC  20503. 
with  copies  to  the  OfHce  of  the 
Comptroller  of  the  Currency  at  the 
address  previously  specified. 

The  proposed  collection  of 
information,  in  5  27.3(a).  is  required  by 
the  Office  of  the  Comptroller  of  the 
Currency  to  identify  discrimination  in 
home  lending  pursuant  to  the  Fair 
Housing  Act  (FHA)  and  the  Equal  Credit 
Opportunity  Act  (ECOA).  This 
information  will  be  used  to  review  and 
monitor  bank  compliance  with  the  FHA 
and  ECOA.  The  likely  recordkeepers  are 
national  banks. 

This  proposed  rule  requires  national 
banks  to  update  the  records  required 
under  the  HMDA  and  Regulation  C. 
monthly  rather  than  annually.  The  OCC 
believes  that  the  change  in  the 
frequency  of  updates  will  result  in  no 


additional  burden.  Further,  the  OCC 
believes  that  banks  would  maintain,  as 
a  matter  of  usual  and  customary 
business  practics.  Msentially  the  same  J 
types  of  records  specified  in  §  27.3,  eveh 
if  those  records  were  not  required  by 
OCC  regulation.  Therefore,  the  OCC 
believes  that  the  recordkeeping  burden 
imposed  by  §  27.3  is  minimal.  The  OCC 
specifically  requests  comment  on  this 
issue. 

For  those  banks  required  to  submit 
Home  Loan  Data  Submission  Forms, 
pursuant  to  S  27.7,  the  reporting  burden 
is  estimated  to  average  approximatefy 
100  hours  annually,  varying  by  the  size 
and  activity  of  the  bank.  This  proposed 
rule  will  also  result  in  the  elimination 
of  a  duplicative  system  of  records  for 
national  banks  subject  to  both  the 
FHHLDS  and  the  HMDA  and  a  burden 
reduction  of  approximately  8,760 
burden  hours.  The  OCC  estimates  that 
there  will  be  3,750  banks  maintaining 
records  and  13  banks  filing  reports,  on 
average,  per  year. 

Estimated  respondents  under  12  CFR 
part  27:  3.750. 

Estimated  annual  burden  hours  under 
12  CFR  part  27:  6.300. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significemt 
economic  imfMct  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  will  relieve  an 
unnecessary  duplicative  recordkeeping 
burden  on  banks  that  are  subject  to  the 
recordkeeping  requirements  of  both  the 
FHHLDS  and  the  HMDA. 

Executive  Order  12291 

The  OCC  has  determined  that  this 
regulation  is  not  a  "major  rule"  and 
therefore  does  not  require  a  regulatory 
impact  analysis.  The  impact  of  this  final 
rule  is  expected  to  be  slight  and  will 
benefit  banks  by  relieving  duplicative 
recordkeeping  burden  and  by  clarifying 
existing  regulations. 

List  of  Subjects  in  12  CFR  Part  27 

Qvil  rights.  Credit,  Fair  housing. 
Mortgages,  National  banks,  Reporting 
and  recordkeeping  requirements. 

Autkority  and  Issuance 

For  the  reasons  set  out  in  the 

preamble,  part  27  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proix>sed  to  be  antended  as  set  forth 
below: 

PART  27-{AMENOEO] 

1.  The  authority  citation  for  part  27  is 
revised  to  read  as  follows: . 


^\ 
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Ambarity:  5  U.S.C  301;  12  U.S.C  1  et  seq.. 
93a.  161, 481.  and  1818;  15  U.S.C  1691  et 
$eq.;  42  U.S.C  3601  et  teq.;  12  CFR  part  202. 

2.  In  S  27.3,  paragraph  (a)  is  revised  to 
read  as  follows: 

i27.3    Recordkeeping  raquirwTMnts. 

(a)  Monthly  recordkeeping 
requirement—il)  A  baiik  which  has  an 
office  in  a  metropolitan  statistical  area 
or  primary  metropolitan  statistical  area 
and  which  had  total  assets  exceeding 
$10  million  as  of  December  31  of  the 
preceding  calendar  year,  shall  collect 
data  regarding  applications  for, 
origination  of,  and  purchases  of  home 
loans  (including  home  improvement 
loans),  for  each  calendar  year.  These 
data  shall  be  presented  on  Federal 
Reserve  Form  FR  HMDA-LAR  or  in  an 
automated  format  in  accordance  with 
the  instructions,  except  that: 

(i)  A  bank  shall  maintain  the  reason(s) 
it  denied  a  loan  application;  and 

(ii)  A  bank  shall  record  all 
information  required  by  this  paragraph 
within  30  calendar  days  after  the  final 
disposition  of  the  loan  application  (i.e., 
the  application  is  denied  or  withdrawn, 
or  the  loan  closes). 

(2)  A  bank  which  receives  50  or  more 
home  loan  applications  a  year,  as 
measured  by  die  previous  calendar  year, 
and  which  is  not  required  to  collect  data 
under  paragraph  (a)(1)  of  this  section, 
shall  ncotd  and  maintain  for  each 
decision  center  \he  following 
information  on  home  loan  activity: 

(i)  Number  of  appUcations  received 
for  each  of  the  following:  Purchase; 
construction-permanent;  refinance. 

(ii)  Number  of  loans  closed  for  each 
of  the  follo%ving:  Purchase;  construction- 
permanent;  refinance. 

(iii)  Ntmiber  of  loans  denied  for  each 
of  the  following:  Pxuchase;  construction- 
permanent;  refinance. 

(iv)  Number  of  loans  withdrawn  by 
applicant,  for  each  of  the  following: 
Purchase;  construction-permanent; 
refinance. 

(3)  The  information  required  to  be 
maintained  under  paragraph  (a)(2)  of 
this  section  shall  be  updated  monthly 
within  10  working  days  after  the  close 
of  the  month  in  a  format  consistent  with 
the  bank's  recordkeeping  procedures. 

(4)  A  bank  exempted  under  paragraph 
(a)(2)  of  this  section  shall  be  covered  by 
that  requirement  b^inning  the  month 
following  any  quarter  in  which  their 
average  monthly  volume  of  home  loan 
applications  exceeds  four  applications 
per  month.  Banks  which  are  subject  to 
this  paragraph  may  discontinue  keoping 
this  information  beginning  the  month 
following  two  consecutive  quarters  in 
which  their  average  monthly  volume  of 
home  loan  applications  drops  to  four  or 


fewer  applications  per  month.  A  bank 
which  is  otherwise  exempted  under  this 
paragraph  may  be  required  upon 
notification  received  fit>m  the 
Comptroller,  to  record  and  maintain 
such  information  where  there  is  cause  to 
believe  that  the  bank  is  not  in 
compliance  with  the  fair  housing  laws 
based  on  prior  examinations  and/or  has 
substantive  consumer  complaints, 
among  other  factora. 

3.  In  §  27.7,  paragraph  (b),  the 
introductory  text  for  paragraph  (c),  and 
paragraph  (d)  are  revised  to  read  as 
follows: 

S  27.7    Availability,  •ubmlssion  and  use  of 
data. 


(b)  Prior  to  a  scheduled  bank 
examination,  the  Comptroller  may 
request  the  information  maintained 
under  S  27.3(a)  of  this  part.  A  bank 
required  to  maintain  information  under 
§  27.3(a)(2)  shall  submit  the  information 
to  the  Comptroller  on  the  form 
prescribed  as  appendix  I.  A  bank  which 
is  exempt  from  maintaining  the 
information  required  under  §  27.3(a) 
shall  notify  the  Comptroller  of  this  &ct 
in  writing  within  30  calendar  days  of  its 
receipt  of  the  Comptroller's  request. 

(c)  If,  upon  review  of  the  information 
maintained  under  §  27.3(a),  the 
Comptroller  determines  that  statistical 
analysis  prior  to  examination  is 
warranted,  the  bank  will  be  notified. 


(d)  If  there  is  cause  to  believe  that  a 
bank  is  in  noncompliance  with  fair 
housing  laws,  the  Comptroller  may 
require  submission  of  additional  Home 
Loan  Data  Submission  Forms.  The 
Comptroller  may  also  require 
submission  of  the  information 
maintained  under  §  27.3(a)  and  Home 
Loan  Data  Submission  Forms  at  more 
frequent  intervals  than  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 

Dated:  April  30. 1993. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
IFR  Doc  93-10943  Filed  5-7-93;  8:45  ami 
HUMa  COOe  4«1»-3S-P 


SECURUiES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229,  230,  239  and  249 

[Release  Nos.  33-6997;  34-32232; 
International  Series  Release  No.  539  aiKi 
File  No.  S7-1 6-93] 

RIN  3235-AF83 

Amendments  to  the  Multijurisdictional 
Disclosure  System  for  Caruidian 
Issuers;  Correction 

In  FR  Document  No.  93-10350 
beginning  on  page  26442  for  Monday, 
May  3,  1993,  the  file  number  was 
incorrectly  stated  as  S7-15-93.  The 
correct  file  number  is  S7-16-93. 
May  4, 1993. 
lonathan  G.  Katz, 
Secretary. 
|FR  Doc.  93-10924  Filed  5-7-93;  8:45  am) 

BIUJNO  C0D£  Mlft-OI-M 


17  CFR  Part  240 

[Release  Na  34-32256;  International  Series 
Release  No.  540;  File  No.  S7-17-93] 

Net  Capital  Rule 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Concept  release;  request  for 

comment. 

SUMMARY:  The  Securities  and  Exchange 
Commission  solicits  comments  on  a 
broad  range  of  questions  regarding  the 
capital  standards  imposed  by  the  Net 
Capital  Rule,  17  CFR  240.15c3-l  (Rule 
15c3-l)  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),  on 
broker-dealer  participation  in  the 
derivative  products  markets.  Following 
receipt  of  pubfic  comments,  the 
Commission  will  determine  whether 
proposed  rulemaking  or  other  action  is 
appropriate. 

DATES:  Comments  should  be  received  on 
or  before  September  10, 1993. 
ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  thereof  with  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  All  written 
comments  should  refer  to  File  No.  S7- 
17-93.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington.  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  (Z02)  272- 
2904.  Harry  Melamed,  (202)  272-2382, 
Herbert  Brooks.  (202)  272-3589, 
Michael  P.  Jamroz,  (202)  272-2372. 
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Roger  G.  Coffin.  (202)  272-7375.  Julius 
R.  Leiman-Carbia.  (202)  272-2824. 
Timothy  H.  Thompson,  (202)  272-2398 
or  Marjorie  S.  Riegel.  (202)  504-2892. 

L  Introduction 

In  recent  years,  the  financial  markets 
have  been  transformed  by  the  rapid 
development  of  derivative  products 
markets.  Very  broadly,  a  derivative 
product  may  be  defined  as  a  financial 
instrument  that  derives  its  value  from 
the  performance  of  other  assets, 
including  secxirities,  rates  or  indexes.' 
Derivative  products  encompass  a  wide 
array  of  financial  contracts,  including 
svraps,  futures,  options  and  forwards, 
and  some  combinations  of  these 
contracts.^  bistitutional  investors,  non- 
financial  corporations,  banks  and  others 
often  use  derivative  products  to  lock  in 
their  future  interest  rates  or  currency 
values,  to  make  a  certain  level  of 
investment  in  foreign  equity  markets  or 
for  risk  management  (i.e.,  either  to 
hedge  a  risk  they  do  not  want  or  to  take 
a  risk  that  they  believe  will  yield  value). 
Derivative  products  such  as  stock 
options  or  nnancial  futures  contracts 
have  long  been  traded  on  exchanges, 
which  offer  standardized  products  ' 
backed  by  clearing  organizations' 
guarantees. 

In  recent  years,  ever  larger  volumes  of 
individually  negotiated  or  "customized" 
contracts  between  specific 
counterparties  have  been  created.  For 
example,  by  engaging  in  what  is 
typically  known  as  a  forward,  an  aircraft 
manufacturer  may  contract  with  a  major 
bank  or  broker-dealer  for  a  specific 
currency  exchange  rate  on  a  specific 
sum  several  years  into  the  future  to 
covdr  the  expected  delivery  date  of  an 
aircraft  where  the  purchase  price  will  be 
required  in  a  specific  currency.  These 
individual  contracts  are  generally  not 
"traded,"  either  on  exchanges  or 
otherwise.  However,  they  are 
considered  a  part  of  the  over-the- 
counter  ("OTC")  market  because  they 
are  created  and  closed  out  in 
transactions  directly  with  major 
financial  institutions  and  dealers.  Many 
Investors  prefer  OTC  derivative  product 
contracts  because  they  can  be  structured 
to  match  th«  portfolio,  or  the  investment 


tthapor 

lio^aryof 


Plnanc*  and  InvMtmani  Teims 


■SeeDictiod 
107  (3d  ed.  1991). 

'  Sm  g«n«nlly  Remolon*.  The  Recant  Growth  of 
PinancUl  Derivative  Marketi.  Fed.  Re*.  Bank  N  Y 
Q.  Rev.  26  (1993). 

'  Mt  (hould  be  noted,  however,  that  the 
CommiMion  recently  approved  a  propoial  by  the 
Gbicago  Board  Options  Exchange.  Inc.  to  list  and 
trade  optloiu  that  allow  countarpartiM  to  ipedfy. 
with  greataf  flexibUity  some  ot  the  terms  that 
traditionaUy  were  not  negotiable  (e.g.  expiration 
data).  S«iuritlea  Exchange  Act  RaL  Na  31920  (Feb. 
24. 1993).  Sa  PR  12200  (Mw.  3,  1993). 


Strategy,  of  a  particular  purchaser  of  a 
derivative  contract.  This  flexibility  has 
served,  among  other  things,  as  the 
impetus  for  businesses  to  use  derivative 
products  to  control  ancillary  risks  in 
their  commercial  and  investment 
transactions. 

Broker-dealers  registered  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  or  in  some 
cases,  the  holding  company  or  affiliates 
of  the  broker-dealer,  along  with  certain 
banks,  principally  serve  as  financial 
intermediaries  in  the  OTC  derivative 
products  markef,  undertaking  a  dealer 
or  market-making  function.*  In  this 
regard,  many  broker-dealers  state  that 
they  attempt  to  create  so-called 
"matched  books"  in  derivative  products 
or  use  securities  or  other  financial 
instruments  to  offset  exposures  in  their 
positions.' 

The  Commission  consistently  has 
monitored  the  evolution  of  the 
derivative  products  markets.*  In  1978, 
for  example,  the  Commission  prepared 
a  study  focusing  on  the  listed  options 
market.'  Subsequent  to  the  1978  study, 
the  Commission  participated  in  a  joint 
study  of  derivative  proaucts  vnih  the 
Board  of  Ciovemors  of  the  Federal 
Reserve  System  and  the  Commodity 


*  This  concept  release  does  not  include  any 
analysis  of  the  status  of  particular  derivative 
contracts  under  the  federal  securiUe*  laws.  This 
release  also  does  not  address  questions  regarding 
the  statiu  of  finanaal  intermediaries  under  those 
laws. 

'  For  example,  if  a  corporation  and  a  broker- 
dealer  enter  into  an  interest  ratp  swap  in  which  the 
corporation  pays  a  fixed  rate  of  interest  to  the 
broker -dealer,  and  receives  interest  payments  at  a 
floating  rate,  the  broker -dealer  may.  to  offset  thi> 
exposure,  enter  into  another  iwap  transaction  with 
a  different  entity,  or  a  mirror  swap  with  an  affiliate, 
in  which  the  broker -dealer  receives  interest  at  a 
floatiitg  rate  and  pays  interest  at  a  fixed  rate,  in 
other  cases,  the  broker -dealer  may  offset  its 
exposure  using  actual  securities,  futures  or  options 
positions.  Alto,  a  broker-dealer  may  enter  into 
certain  derivative  products  contracts  to  offset  its 
own  proprietary  positions. 

*ln  this  regard,  the  Commiuion  has  concluded 
that  options  on  securities  are  a  subsystem  within 
the  National  Market  System  ("NMS")  under  section 
llAoflhe  Exchange  Act  (15  U.S.C.  78k-l).  That 
section  directs  the  Commission,  among  other 
things,  to  (adlitate  competition  among  exchange 
and  noo-exchange  markets  In  NMS  securities.  In 
addition,  in  accordance  with  various  sections, 
including  Section  9(b)  of  the  Exchange  Act  (IS 
U.S.C  78i|b|).  the  Commission  has  played  a  central 
and  cribcal  role  in  the  development  of  markets  for 
*n.4^^e*  options,  including  options  on  stock 
indexes.  See.  e.g..  Securities  Exchange  Act  Rel.  No. 
19264  (Nov  22.  1982),  47  FR  53981  (Nov.  30.  1982); 
Securities  Exchange  Act  Rel.  No.  19133  (Oct  14, 
1982),  47  FR  46946  (Oct  21.  1982). 

'Staff  of  the  SEC.  9eth  Cong  .  2d  Sess..  Repori  of 
die  Special  Study  of  the  Options  Markets  (Comm. 
Print  1979).  This  study  made  specific 
recommendations  on  improving  the  regulatory 
framework  for  the  listed  options  market  which 
resulted  in.  among  other  things,  improved  exchange 
surveillance  and  enhanced  suiubtllty  and  customer 
protection  rules. 


Ftitures  Trading  Commission 
("CFTC").*  The  joint  study  concluded 
that  "because  options  and  futures  are 
delayed  deUvery  instruments,  the 
principal  financial  risk  posed  by  their 
trading  is  that  the  parties  to  a 
transaction  may  be  unable  to  perform 
their  obligations."" 

The  Commission's  continued 
regulatory  efforts  have  confirmed  that 
broker-dealers  who  participate  in  the 
derivative  products  markets  are  subject 
to  numerous  risks,  including  market  or 
position  risk  (the  risk  of  adverse  price 
movements),  pricing  risk  (the  risk  that 
pricing  models  inadequately  price 
derivatives)  and  liauidity  risk  (the  risk 
that  the  broker-dealer  cannot  replace  the 
contract  in  a  timely  manner).  Broker- 
dealers  engaging  in  OTC  derivative 
products  are  exposed  to  the  additional 
credit  risk,  or  risk  of  default  by  a 
counter-party.  With  respect  to  a  swap, 
an  OTC  option  or  a  forward,  the  party 
expecting  future  payment  or  delivery 
has  a  credit  risk  related  to  the  profit  on 
the  transaction,  unless  it  is  offset  by 
margin  or  collateral  from  the  paying 
party.  The  credit  risk  associated  with 
derivative  products  is  not  fixed,  but 
increases  or  decreases  as  the  market 
value  of  the  underlying  instrument 
moves.'" 

Dealers  in  the  OTC  derivative 
products  markets  have  responded  to  the 
credit  risk  element  of  derivative 
products  in  a  number  of  ways.  First, 
broker-dealers  have  selected  counter- 
parties on  the  basis  of  credit  ratings  and 
credit  evaluation.  Second,  broker- 
dealers  have  attempted  to  enhance  their 


\ 


*  See  Board  of  Governors  of  the  Federal  Reserve 
System,  CFTC,  and  SEC,  A  Study  of  the  EffecU  on 
the  Economy  of  Trading  in  Futures  and  Options  IV- 

2  (Dec.  1984)  CJoint  SEC  Study  1984"). 

•Joint  SBC  Study  1984  at  Vni-32  As  part  of  the 
Commission's  continued  efforts  in  this  area,  the 
Division  of  Market  Regulation  T'Division")  also 
produced  written  reports  extensively  discussing  the 
effect  of  derivative  products  on  the  market  break  of 
October  1967  and  the  market  decline  of  October 
1989.  Division.  The  October  1987  Market  Break  ch. 

3  (Feb.  1988);  Division.  Market  Analysis  of  October 
13  and  16,  1969  chs.  3  *  4  (Dec.  1990)  See  also 

Staff  of  the  SEC,  Staff  Report  of  the  Division  of  f 

Market  Regulation  on  the  Interest  Rale  Swap  Market 
(Sept  1985). 

'°For  example,  a  broker-dealer  engaging  in  a 
forward  transaction  to  buy  a  specified  number  of 
British  Pounds  in  a  three  month  period  at  a 
predetermined  exchange  rale  will  have  a  credit  risk 
for  the  amount  of  British  Pounds  it  is  expecting  to 
receive  in  three  months,  to  the  extent  the  Pound 
increases  in  value,  unleu  it  secure*  performance  of 
the  contract  by  obtaining  margin  or  collateral  This 
credit  risk  will  increase  as  the  value  of  the  British 
Pound  Increase*.  A  broker-dealer  with  unsecured 
profit  in  a  trade  with  a  particular  counterparty  has 
a  credit  risk  to  the  extent  of  that  profit  As  the  value 
of  the  British  Pound  increases,  the  party  with  the 
obligaUoo  to  deliver  will  endure  a  financial  loss 
equal  to  the  difference  between  the  forward  rate  and 
the  spot  rate  necessary  to  purchase  the  British 
Pounds  for -delivery. 


27488  Federal  Register  /  Vol.  58.  No.  88  /  Monday.  May  10.  1093  /  Proposed  Rules 


own  credit  ratings  in  order  to  play  a 
larger  role  in  the  increasingly  credit 
conscious  derivatives  market.  One 
method  of  accomplishing  credit 
enhancement  is  to  create  an  affiliate  or 
subsidiary  of  the  broker-dealer  or  the 
broker-dealer  holding  company,  whose 
purpose  is  to  conduct  OTC  derivative 
products  transactions.  In  some  cases, 
the  credit  rating  assigned  to  OTC 
derivative  products  compaaies  has  been 
higher  than  the  ratings  of  the  broker- 
dealer  or  the  broker-dealer  holding 
company. 

Broker-dealers  generally  have 
conducted  derivative  activities  that  they 
deem  not  to  require  broker-dealer 
registration  in  affiliates  of  the  broker- 
dealer.  Certain  broker-dealere  have 
informed  the  Commission  staff  that  a 
factor  in  their  decision  to  engage  in  OTC 
derivative  activities  in  affiliates  of  the 
broker-dealer  is  the  Commission's  Net 
Capita!  Rule."  Historically,  unsecured 
credit  extensions  have  not  been  a 
signiRcant  element  of  a  broker-dealer's 
business.  The  Net  Capital  Rule's  design 
reflects  this;  thus  the  rule  contains 
sophisticated  assessments  of  the  market 
risk  component  of  securities  and 
commodities  positions,  but  treats 
unsecured  credit  risk  issues  more 
severely.  The  imrealized  profit  related 
to  certain  OTC  derivative  products,  for 
example,  generally  is  treated  as  if  it 
were  an  unsecured  receivable  under  the 
Net  Capital  Rule,  subject  to  a  100% 
capital  charge  in  computing  net  capital. 

Although  options  and  futures  markets 
have  traded  derivative  products  for 
many  years,  and  dealers  similarly  have 
offered  customized  derivative  products 
for  many  years,  the  recent  growth  in 
OTC  derivative  products,  and  the 
widespread  institutional  interest  in 
these  products,  have  drawn  the 
attention  of  other  financial  regulators.  A 
concern  frequently  raised  is  the  effect 
that  a  failure  of  even  one  of  the  larger 
dealers,  which  represent  the  great 
majority  of  derivative  activity,  would 
have  on  the  U.S.  financial  system.'^ 
Membere  of  the  Commission  also  have 
discussed  issues  relating  to  derivative 
products." 


"17CFR240.15C3-1. 

"  See,  e.8..  Bank  for  Inivnatioaal  SeitlenieoU, 
Recent  DevelopinenU  in  Inteniatioaal  Inlerfaank 
Relations  (Oct  1992);  *ee  generally  Federal  Reaerve 
Board.  Federal  Deposit  Insurance  Corporation, 
Office  of  Comptroller  of  Ibe  Currency.  Dertvatlve 
Product  Activities  of  Coaunercial  Banks:  )oint 
Study  Conducted  in  Response  lo  Questions  Posed 
by  Senator  Riegle  on  Derivabve  Products  Oan.  27, 
1993). 

"Richard  C  Brewlea.  rhairman.  SEC  Speech 
before  Ibe  InlematiofMl  Swap  Dealers  Association 
Annual  MeeUng  (Mar.  11. 1993); ).  Carter  Beesa,  )r.. 
ComiDissiooar.  SEC,  OTC  Oarivatives:  Encouraging 
Innovation  and  Managing  Risk.  Speech  before  the 


This  release  constitutes  one 
component  of  the  Commission's  larger 
and  continuing  efforts  to  examine 
developments  in  the  derivative  products 
markets.  Recently,  the  Commission 
adopted  risk  assessment  recordkeeping 
and  reporting  rules  for  broker-dealers, 
concerning  the  affiliates  of  the  broker- 
dealer.'^  The  risk  assessment  rules 
require  a  registered  broker-dealer  to  file 
with  the  Commission,  among  other 
things,  data  concerning  off-balance 
sheet  information  for  its  material 
affiliates.  Analysis  of  this  data  will 
enable  the  Commission  to  determine 
with  greater  accuracy  the  size  of,  and 
concentration  of  activity  in.  the 
derivative  products  markets.  This  data 
also  will  aid  the  Commission  in 
determining  how  the  activity  in  the 
derivative  products  markets  conducted 
by  unregulated  material  affiliates  affects 
registered  broker-dealers. 

The  purpose  of  this  release  is  to 
explore  and  evaluate  whether  the 
Commission's  Net  Capital  Rule  should 
be  modified  in  light  of  activities  in  the 
derivative  products  markets,  and  in  the 
OTC  market  in  particular.  One  approach 
would  involve  maintenance  of  the 
current  Net  Capital  Rule,  which  may 
have  the  effect  of  encouraging  derivative 
products  activity  to  move  or  remain 
outside  U.S.  regulated  broker-dealers. 
Another  approach  would  be  to  devise 
capital  requirements  that 
comprehensively  address  the  credit  and 
market  risks  posed  by  derivative 
products,  so  that  firms  could  conduct 
their  businesses  in  a  registered  broker- 
dealer  without  what  they  regard  as 
undue  capital  constraints.  A  third 
approach,  which  could  be  combined 
with  either  of  the  previously  stated 
approaches  or  implemented  separately, 
would  be  to  formulate  separate  capital 
guidelines  that  specifically  would  apply 
to  derivative  products  companies  that 
are  registered  broker-dealers. 

The  remainder  of  this  release 
describes  the  various  elements  of  the 
derivative  products  markets  and  the 
present  capital  charges  relating  to  these 
activities.  The  release  concludes  by 


Federal  Reserve  Bank  of  Atlanta  Conference  on 
Pi.nancial  Markets  (Mar.  4. 1993):  Richard  Y. 
Roberts,  Coounisslooer,  SBC,  Secondary  Market 
Disclosure  and  Swaps,  Speech  before  the  National 
Association  of  Stale  Treasurers'  Legislative 
(Conference  (Mar.  3, 1993);  Mary  L  Schaplro, 
Commissioner,  SBC.  The  Crowth  of  the  Synthetic 
Derivatives  Market:  Risks  and  Benefits,  Speech 
before  The  National  Options  A  Futures  Society 
(Nov.  13. 1991). 

>*See  Securities  Exchange  Act  Rel.  No.  3092fl 
Ouly  16.  1992),  57  FR  321&9  duly  21. 1992).  The 
rules  require  broker -dealers  to  myainlain  and 
preserve  records  and  other  information  concerning 
certain  of  the  broker-dealers'  material  affiliates,  and 
to  file  this  information  with  the  Commission  on 
Fonnl7-H. 


setting  forth  questions  as  to  whether 
these  charges  are  appropriate,  and 
whether  other  methods  of  capital 
treatment  would  be  more  appropriate. 

n.  Description  of  Products  and  Cmrenl 
Capital  Treatment 

A.  Options 

1.  Description 

A  security  option  provides  the  holder 
the  right  to  buy  or  sell  a  particular 
security,  including  currencies  traded  on 
an  exchange,  or  an  index  based  on  the 
value  of  a  basket  of  securities  "  at  a 
certain  price  (i.e.,  the  striking  price)  for 
a  limited  period  of  time.'^  A  call  option 
is  a  "contract  giving  its  owner  the  right 
to  buy  a  fixed  number  of  units  of  a 
specified  underlying  instrument  at  a 
fixed  price  at  any  time  on  or  before  a 
given  date." '''  A  put  option  gives  the 
holder  "the  right  to  sell  a  fixed  number 
of  units  of  a  specified  underlying 
instrument  at  a  fixed  price  at  any  time 
on  or  before  a  given  date." '" 

An  option's  price,  or  "premium,"  has 
two  components,  the  option's  intrinsic 
value  and  the  "time  value  premium."  A 
call  option's  intrinsic  value  is  the 
amount  by  which  the  striking  price  is 
less  than  the  stock  price.  In  the  case  of 
a  put  option  the  intrinsic  value  is  the 
amount  by  which  the  striking  price  is 
greater  than  the  stock  price.  The  time 
value  premium  is  the  amount  by  which 
the  option  premium  itself  exceeds  the 
option's  intrinsic  value. '^  The  factors 
affecting  the  value  of  a  security  option 
include  the  striking  price,  the  current 
value  and  volatility  of  the  underlying 
security,  interest  rates,  cash  dividends, 
if  any,  and  remaining  time  to 
expiration." 


"  If  exercised,  an  option  on  an  index  based  on  the 
value  of  a  basket  of  securities  generally  entitles  the 
bolder  of  the  option  to  pay  or  collect  llie  cash  vahie 
of  the  index  rather  than  to  receive  or  deliver  the 
securities. 

'^Options  may  be  either  European  style,  where 
the  option  may  be  exercised  only  at  its  expiration, 
or  American  style,  where  Ihe  option  may  be 
exercised  at  any  time  up  lo  the  dale  of  expiration. 
Usted,  Index  options  also  may  be  capped,  or 
capped-style,  where  they  are  automatically 
exercised  prior  to  expiration  if  the  exchange  on 
which  the  option  is  traded  determines  that  the 
exercise  settlement  value  for  the  option  on  any 
trading  day  prior  to  expiration  has  hit  Ihe  cap  price 
for  the  option. 

"].  Cox  a  M.  Rubinstein,  Options  Markets  1 
(198S).  See  also  SUff  of  Ihe  SBC,  supra  note  7,  at 
xvi. 

"See ).  Cox  a  M.  Rubinstein,  supra  note  17,  a( 
3.  A  short  position  conveys  an  obligation  lo  seO  the 
underlying  securities  (i.e..  short  call)  or  to  purchase 
the  imderlying  security  (i.e.,  shori  put).  A  long 
position  conveys  a  right  to  purchase  Ihe  underiying 
securities  (i.e..  long  otU)  or  to  sell  the  underlying 
security  (i.e..  long  put). 

"Options  Essential  Concepts  and  Trading 
Stralegias  47  (The  Options  Institute  ed.  1990). 

>°|.  Cox  a  M.  Rubinstein,  supra  note  17,  al  33. 
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2.  Treatment  of  Option  Positions  Under 
Rule  15c3-l 

a.  Listed  options.  Under  Rule  15c3-l, 
there  are  two  different  capital 
treatments  for  options  positions  held  by 
broker-dealers.  The  first  approach 
assumes  that  the  option  will  be 
exercised  or  held  to  expiration. 
Therefore,  capital  charges  are  based  on 
the  market  value  of  the  underlying 
security.  '*  The  second  approach,  or 
premium-based  approach,  assumes  that 
options  are  frequently  traded.  Therefore, 
capital  charges,  or  haircuts,  under  this 
approach  are  based  on  the  market  value 
of  the  option,  not  the  underlying 
security.  In  either  case,  to  account  for 
potential  price  movements  not  reflected 
in  the  option's  current  value,  both 
approacnes  generally  assess  minimum 
charges  for  naked,  or  uncovered,  option 
positions  or  recognized  option 
strategies. 

b.  Unlisted  options.  The  Net  Capital 
Rule  generally  treats  long  unlisted 
options  very  conservatively  because  of 
the  credit  risk  involved  and  because 
they  have  very  limited  liquidity.  This 
conservative  treatment  requires  a 
broker-dealer  to  adjust  net  worth  by 
deducting  the  full  time  value  premium 
of  unlisted  options  from  net  worth.  In 
addition,  the  broker-dealer  is  required  to 
apply  a  deep  haircut  on  the  option's 
intrinsic  value.  Moreover,  as  a  general 
rule,  no  preferential  hedging  or  spread 
benefits  (e.g.,  a  long  call  offset  by  a  short 
stock  position)  are  allowed  for  long 
unlisted  options. '' 

fl.  Futures  Contracts  and  Options  on 
Futures  Contracts 

1.  Description 

a.  Futures  contracts.  As  a  general 
matter,  a  futures  contract  obligates  the 
holder  to  buy  certain  amounts  of  a 
particular  commodity,  of  a  group  or 
index  of  securities  "  or  of  government 
seciuities  at  a  specified  price  on  the 


"  The  capital  charge*  for  options  under  thU 
approach,  therefore,  employ  the  volatility 
asfumptions  incorporated  into  the  Ibircutj  applied 
to  tecuritiea  positions  held  by  broker-dealers. 

*»  The  DivUion  of  Market  Regulation  has  issued 
a  no-actioo  letter  which  gives  niue  for  net  capital 
purposes  to  long  unlisted  options  on  U.S. 
Government  securities  hedged  with  the  underlying 
securities.  This  treatment  is  prtrvided  exclusively 
under  specific  drcumstances  designed  to  limit  the 
credit  risk  to  the  holder  of  the  opt^  Letter  ttom 
Michael  A.  Macchiaroli,  Assistant  Director, 
Division,  sex:,  to  Salvatore  Pallante.  Senior  Vice 
President.  New  York  Stock  Exchange,  Inc.  and 
Thomas  Cassella.  Vice  President,  Natiooal 
Association  of  Securities  Dealers.-inc  (Jan.  31. 
1990). 

**  Pursuant  to  Section  2  of  th«  Commodity 
Exchange  Act.  market  participants  may  not  enter 
Into  futures  contracts  where  the  underiying 
instrument  is  an  individual  security,  other  than  an 
"exranpted  security."  7  U.S.C  2a(v). 


maturity  date  of  the  contract. "  At  any 
time,  the  value  of  a  futures  contract  will 
depend  on  the  underlying  spot  price  '' 
and  the  cost  of  carrying  the  underlying 
commodity  or  security  to  the  futures' 
delivery  date.  Carrying  charges  fall  into 
four  basic  categories:  storage  cost, 
insurance  cost,  transportation  cost  and 
financing  cost.  '^  The  most  significant  of 
these  as  to  financial  instruments  is  the 
financing  cost. 

Because  the  value  of  a  futures  contract 
is  linked  to  the  underlying  spot  price, 
holders  run  a  risk  insofar  as  their 
positions  may  have  a  positive  or 
negative  expected  cash  return. »'  The 
risk  involved  in  the  trading  of  these 
instruments,  however,  can  be 
eliminated  by  closing  out  the  position  at 
any  time.  That  is,  the  holder  of  a  futures 
position  can  purchase  or  sell  a  futures 
contract  with  the  same  characteristics, 
but  which  is  on  the  other  side  of  the 
market. 

b.  Options  on  futures  contracts.  An 
option  on  a  futures  contract,  or  a  futures 
option,  provides  the  holder  with  the 
right  to  buy  or  sell  the  underlying 
futures  contract  at  the  exercise  price  of 
the  option.  Generally,  the  value  of  a 
futures  option  is  conditioned  by  the 
same  bctors  that  afTect  a  security 
option.  **  The  essential  difference  in  the 
valuation  process  between  security  and 
futures  options  is  that  the  letter's 
underlying  value  is  not  the  same  as  that 
of  the  underlying  asset  but  instead  it 
eouals  the  value  of  the  futures  contract, 
which  relies  on  both  the  spot  price  and 
the  cost  of  carrying. 

2.  Treatment  of  Futures  Contracts  and 
Options  on  Futures  Contracts  Under 
Rule  15c3-l 

Generally,  capital  charges  for  futures 
contracts  and  options  on  futures 
contracts  are  based  on  the  margin 
requirement  of  the  applicable 
commodity  clearing  organization.  '^ 


**  See  Smitiu  Smithson  *  Wilford.  Managing 
Financial  Risk.  |.  Applied  Corp.  Fin.  34  (1989).  The 
person  who  agrees  to  buy  the  underlying 
commodity  Is  long  the  future,  and  the  person  who 
agrees  to  sell  the  underlying  commodity  is  shori  the 
future.  Like  index  options  based  on  the  value  of  a 
basket  of  securities,  futures  on  a  group  or  index  of 
securities  are  cash  settled. 

""The  spot  price  of  a  commodity  Is  the  price  ai 
which  it  can  be  bought  or  sold  for  Immediate 
delivery."  Black.  The  Pridng  of  Commodity 
Contracts.  3  |.  Fin.  Econ.  167  (1976). 

**  Kolb.  Pricing  Financial  Futures;  an 
Introduction.  In  The  Financial  Derivatives  Reader 
94  (R.W.  Kolb  ed.  1992). 

*' See  Black,  tupm  note  25.  at  171. 

"See  W.  at  176. 

**If  thebroker-dealer  Isamemberofa  self- 
regulatory  organization  but  not  a  clearing  member 
of  the  commodity  clearing  corporation  clearing  the 
commodity  contract,  it  must  lake  a  haircut 
deduction  equal  to  150%  of  the  greater  of  the 
applicable  maintenance  margin  requirement  of  the 


This  may  vary,  however,  if  the  futures 
contract  or  the  futures  option  is  offset  by 
securities  or  related  option  positions.  In 
many  instances,  recognition  of  these 
strategies  has  involved  treating  the 
futures  or  related  option  position  as  the 
oRisetting  underlying  security.  *® 

C.  Forward  Contracts 

1.  Description 

A  forward  contract  obligates  a  party  to 
pay  for  or  deliver  currencies,  U.S. 
Government  securities  or  a  commodity 
on  a  specified  future  date,  the  maturity 
date,  for  the  forward  price  prevailing  at 
the  time  the  contract  is  initiated.  =" 
Cu.<:tomarily,  there  is  no  money 
settlement  at  the  beginning  of  the 
forward  contract  or  during  the  lifetime 
of  the  contract,  but  only  on  the  maturity 
date.  '*  Registered  broker-dealers  most 
commonly  enter  into  forward  contracts 
on  U.S.  Government  securities  and 
foreign  currencies.  =»^  The  most  common 
type  of  forward  contract  is  a  currency 
forward.  « 

Like  futures  contracts,  the  value  of 
forward  contracts  will  depend  on  the 
underlying  spot  price  and  the  carrying 
cost.  The  most  important  differences 
between  these  two  derivative  products, 
however,  is  that  forward  contracts  are 
traded  in  the  OTC  market  and  the  mark- 
to-market  customarily  is  not  settled 
daily.  Moreover,  unlike  future  contracts, 
forward  contracts  do  not  carry  a  clearing 
house  guarantee.  As  a  result  of  these 
differences,  forward  contracts  carry 
significant  credit  risk. 

2.  Treatment  of  Forward  Contracts 
Under  Rule  15c3-l 

Under  the  Net  Capital  Rule,  the 
charge  for  ciurency  forward  contracts 
and  forwards  on  U.S.  Government 
securities  is  based  on  the  underlying 
instrument.  =**  The  capital  charges  for 


applicable  board  of  trade  or  the  commodity  clearing 
corporation. 

*"For  example,  foreign  currency  futures  contracts 
may  be  treated  as  underlying  securities  and  options 
on  foreign  currency  futures  may  be  treated  as 
security  options  when  they  are  used  lo  offset 
foreign  airrency  options  in  the  same  underlying 
major  currency.  See,  e.g..  Letter  from  Michael  A. 
Macchiaroli.  Assistant  Director.  Division.  SIX:,  to 
Diane  Anderson,  Assistant  Vice  President, 
Philadelphia  Slock  tjichange,  Inc..  and  Steven 
O'Malley,  Vice  President.  The  Chicago  Board 
Options  Exchange.  Inc  duly  9, 1992) 

"  See  Cox.  Ingersoll  *  Ross.  The  Relation 
between  Forward  Prices  and  Futures  Prices,  9  J.  Fin, 
Econ.  322  (1981). 

"Id. 

"  Regulation  T  under  the  Exchange  Act.  which 
establishes  credit  requirements  and  payment  rules 
for  securities  transactions,  makes  it  unlike'y  for 
broker -dealers  lo  trade  forwards  on  securities  that 
are  subioct  ic  Its  provisions.  12  CFR  Pari  220. 

'*The  general  net  capital  treatment  of  forwards 
on  commodities  (other  than  foreign  currencies 

ContiiMMd 
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-4fids8  forward  contracU.  tberefora,  is  the 
haircut  apphed  to  the  underlying 
position. 

Forward  contracts  incorporate  credit 
risk  to  the  extent  that  their  marks-to- 
niarket  are  not  settled  on  a  daily  basis. 
In  each  instrument,  the  credit  risk  is  the 
unrealized  amount  of  profit  the  broker- 
dealer  would  make  as  to  a  particular 
long  or  short  position  (without  regard  to 
any  offset),  if  that  position  was  closed 
out  at  that  moment.  The  Net  Capital 
Rule  generally  treats  this  amount  as  an 
unsecured  receivable  which  must  be 
deducted  from  net  worth  in  arriving  at 
net  capital. 

D.  Swaps 

1.  Description 

For  purposes  of  this  discussion,  the 
terra  swaps  includes  any  of  a  growing 
number  of  contractual  agreements 
providing  for  the  exchange  of  cash  flows 
between  two  parties.  The  swapped 
amounts  are  calculated  based  on 
underlying  debt  obligations,  equity 
securities  and  indexes,  currencies  and 
other  commodities.  Swaps  are  traded  in 
the  ore  market,  the  terms  of  each 
agreement  are  determined  by  the  parties 
to  the  contract,^^  and  there  is  no  central 
clearing  mechanism.  The  following 
section  describes  basic  swap  structures. 

a.  Interest  rate  swaps.  Generally,  a 
party  to  an  interest  rate  swap  has  a 
financing  or  debt  position,  which  it 
desires  to  change.  Although  it  may  not 
be  able  to  change  the  terms  of  its 
Hnancing  or  debt  position,  it  may 
change  the  corresponding  or  related 
interest  rate  exposure  by  entering  into 
an  interest  rate  swap  with  a  third  party. 
Interest  rate  swaps  account  for  most  of 
the  volume  in  the  swaps  market.^ 

A  typical  Interest  rate  swap  (i.e..  a 
"plain  vanilla"  swap)  involves  the  net 
exchange  of  a  fixed  rate  of  interest  for 
a  short  term  floating  rate.  The  parties 
agree  on  an  amount  (i.e..  the  notional 
amount),  which  is  not  exchanged,  but 


which  rac«ive  a  charge  of  either  6%  for  major 
currenciet  or  20%  for  other  currencie*)  i(  set  forth 
in  Appeodix  B  of  Rule  l&c3-1.  Brok^'-deaters  must 
deduct  20%  of  the  market  vaiiie  of  naked,  or 
uncovered,  forward  contracts  to  account  for  market 
risk.  Broker-dealers  incur  no  market  risk  deduction 
if  the  forward  ia  currently  registered  a*  deliverable 
on  a  contract  market  and  ia  covered  t>y  an  open 
futures  contract  or  try  a  commodity  option  on  a 
physical.  Brokar-daalers  incur  a  market  risk 
deduction  of  10%  for  other  forward  contacts  to 
purchase  or  sell  commodities  that  are  covered  by 
an  open  futures  contract. 

*^  It  should  be  noted,  however,  that,  as  a  g«>eral 
rule,  most  brokar-dealtn  use  the  terms  and 
conditions  set  forth  in  standard  swap  agreements 
prepared  by  Industry  groups. 

''See  Arthur  Andersen  a  Ca.  Market  Survey 
Highltghu  First  Half  1992,  prepared  for  the 
iniemationa]  Swap  Dealers  Associatioa,  Inc 
C  "ISDA")  (1993). 


instead  is  used  to  calculate  the 
payments  made  under  the  interest  rate 
swap.  At  the  time  when  the  interest 
payments  are  due,  the  parties  %vill 
usually  exchange  a  single  amount 
representiM  the  net  settlement 
obligation.^ 

In  order  to  accommodate  their 
specific  needs,  market  participants  have 
cleveloped  many  variations  from  the 
basic  plain  vanilla  swap.  Swap 
transactions  can  be  structured  so  that 
the  notional  principal  increases 
("accreting  swaps")  or  decreases 
("amortizing  swaps")  during  the  life  of 
the  contract.  Amortizing  swaps  can  be 
used  in  the  case  of  asset-backed 
securities,  where  there  are  expected 
changes  in  the  mortgage-backed 
securities'  underlying  principal.  An 
accreting  swap  can  be  used  where  the 
underlying  principal  is  expected  to 
increase,  for  example,  by  taking  down  a 
line  of  credit  gradually  at  a  floating  rate. 
Interest  rale  swaps  also  can  be 
structured  so  that  the  cash  flows  are 
different  from  the  normal  fixed-for-float 
swap.  For  example,  the  swap  can  be 
structured  so  that  there  is  an  exchange 
of  a  floating  rate  for  a  rate  that  is  based 
on  an  interest  rate  index."* 

b.  Currency  swaps.  Currency  swaps 
generally  involve  exchanges  of  fixed 
amounts  of  currencies,  and  are  roughly 
equivalent  to  a  series  of  forward 
exchange  agreements.  Upon  maturity, 
the  parties  re-exchange  the  principal 
amounts.  Interest  payments  are 
generally  paid  by  the  parties  based  on 
the  interest  rates  available  in  the  two 
currencies  at  the  beginning  of  the 
agreement. 

c.  Equity  swops.  Equity  swaps  allow 
the  parties  to  exchange  the  rate  of  return 
(or  a  component  thereoO  on  an  equity 
investment  (e.g.,  a  group  of  equity 
securities  or  an  index)  for  the  r«)te  of 


"Wall  a  Pringle,  tnteresl  Rale  Swaps:  A  Review 
of  the  Issues.  Fed.  Res.  Bank  of  AtlanU  Econ.  Rev. 
23  (1988)  The  basic  lixed-for-noat  rate  swap  ia 
usually  cheracterized  as  a  "par  value"  swap.  This 
results  from  the  (act  that  the  swap  is  viewed  as  a 
hypothetical  excharvge  of  Tixed  for  floating  rate 
bonds  that,  when  arranged  at  market  interest,  both 
bonds  are  equal  to  their  face  values. 

Frequently,  interest  rate  swaps  are  used  in 
con)unclion  with  other  derivative  instruments  to 
offset  the  interest  rale  fluctuation  risk.  InterestYate 
swaps  may  be  offset  %vilh,  for  example,  "caps," 
"floors"  or  "collar*."  These  are  "european-style 
option-based  instruments. **  A  "cap"  is  ossentlally  • 
call  option  which  place*  a  limit  on  the  amount  of 
floating  rale  interest  that  must  be  paid  on  a  certain 
principal  amount.  A  "floor"  is  essentially  a  put 
option  which  place*  a  limit  on  the  minimum 
amount  that  would  be  paid  on  a  certain  prescribed 
amount  A  "collar"  is  essentially  a  combination  of 
a  loi>g  cap  and  a  short  floor  where  the  striking 
prices  are  set  at  different  levels. 

"  See  generally  Abken.  Beyond  PUin  Vanili*:  A 
TaxotMMny  of  Swaps,  Fed.  Re*.  Bank  of  Atlanta 
EcoaRev.  12(1991). 


return  on  another  non-equity  or  equity 
investment.  Typically,  an  investor  will 
swap  either  fixed  or  floating  rate  interest 
payments  for  payments  indexed  to  the 
performance  of  a  broad-based  stock 
index  in  a  domestic  or  foreign  market. 

2.  Treatment  of  Swaps  Under  Rule 
15c3-l 

a.  Interest  rate  swaps.  The 
Commission  has  been  told  that  few 
swaps  are  booked  in  a  registered  brokei^ 
dealer  because  of  the  treatment 
accorded  to  swap  transactions  by  the 
Net  Capital  Rule.  The  first  component  of 
the  capital  treatment  for  interest  rate 
swaps  requires  the  current  value  of  the 
next  net  interest  payment  due  fi'om  the 
interest  rate  swap  to  be  considered  an 
unsecured  receivable  and  to  be 
deducted  from  net  worth  in  arriving  at 
net  capital.  The  second  component  of 
the  capital  treatment  of  interest  rate 
swaps  requires  a  deduction  or  "haircut" 
on  the  notional  amount  of  the  swap.  The 
amount  of  the  deduction  depends  on  the 
maturity  of  the  swap  and  whether  the 
broker-dealer  has  offset  the  swap. 

b.  Currency  swaps.  Because  currency 
swaps  are  essentially  the  functional 
equivalent.of  two  currency  forwards,  the 
Net  Capital  Rule  treats  a  currency  swap 
the  same  as  long  a  currency  forward  and 
short  another  currency  forward.  Thus,  if 
a  broker-dealer  has  a  currency  swap  in 
which  it  receives  Deutsche  marks  and 
pays  out  British  pounds,  the  broker- 
dealer  would  treat  the  currency  swap  as 
a  long  position  in  a  forward  Deutsche 
mark  contract  and  an  unrelated  short 
position  in  a  forward  British  pound 
contract  for  capital  purposes. 

c.  Equity  swaps,  under  the  Net 
Capital  Rule,  broker-dealers  are  required 
to  consider  the  next,  net  payment 
amount  as  an  unsecured  receivable,  and, 
therefore,  must  deduct  that  amount  from 
net  worth  in  arriving  at  net  capitaL  In 
addition,  broker-dealers  are  required  to 
take  a  deduction  on  the  notional  amount 
of  the  equity  swap  equal  to  the  haircut 
applicable  to  the  underlying  position. 
The  Net  Capital  Rule,  moreover,  does 
not  allow  any  beneficial  treatment  for 
positions  deemed  to  offset  the  risk 
associated  with  a  long  equity  swap  (i.e., 
when  the  broker-dealer  is  entitled  to 
receive  the  cash  flow  linked  to  a  stock 
index  position). 

III.  Risk  Analysis  of  Derivative 
Products 

This  section  focuses  on  the  primary 
risks  associated  with  the  trading  of 
derivative  products — market  risk  and 
credit  risk.  Although  the  market  risks  in 
derivative  products  generally  can  he 
related  to  the  risks  encountered  in  more 
traditional  equity  and  interest  rate 
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instnunenU.  derivative  products  present 
these  risks  in  a  new  light  because  Biost 
positions  ore  mana^  by  intermediaries 
using  complex  models  based  on 
historical  volatilities  of  related 
products.*'  Ahbough  credit  risk  is 
present  in  virtually  every  transaction 
between  trade  and  settlement  date,  the 
credit  risk  is  significantly  greater  in  the 
trading  of  OTC  derivative  products  than 
in  the  trading  of  typical  exchange-traded 
products  because  executory  contracts 
may  not  be  settled  for  long  periods  of 
time,  usually  are  not  margined  and  are 
not  afforded  clearing  organizations' 
guarantees.  Furthermore,  the  amount  of 
credit  risk  is  linked  to  the  amount  of 
market  risk  because  the  credit  exposiire 
changes  with  the  value  of  the  OTC 
derivative  product 

Questions  are  set  forth  below  under 
headings  for  market  and  credit  risk  and 
separate  sub-sections  for  various 
categories  of  derivatives.  In  responding 
to  questions,  commentators  should  view 
the  headings  as  organizational  rather 
than  as  Hmiting  the  scope  of  the 
question. 

A.  Market  Risk 

1.  Generally 

The  market  risk  of  a  derivative 
product  is  the  risk  of  financial  loss 
inherent  in  adverse  changes  in  the  value 
of  the  contract  until  the  asset  or  liability 
can  be  liquidated.  In  the  case  of 
derivative  products,  the  adverse 
movement  generally  resuhs  from  a 
fluctuation  in  the  price  of  the  security, 
index,  or  in  the  yield  of  the  instrument 
underlying  the  derivative.  The 
relationship  between  changes  in  the 
price  of  the  underlying  asset  and  the 
price  of  the  derivative  product,  or  the 
derivative's  "price  sensitivity."  can  vary 
depending  on  the  terms  of  the  derivative 
contract 

Because  the  market  risk  of  the 
derivative  product  is  related  to  the 
market  risk  of  the  underlying  asset  the 
underlying  asset  may  be  used  to  offset 
the  market  risk  of  the  derivative. 
Participants  in  the  derivatives  markets 
argue  that  the  appropriate  approach  to 
measuring  market  risk  is  not  to  measure 
the  price  sensitivity  of  the  individual 
contract  but  of  the  portfolio  of  contracts 
and  related  assets  and  liabilities  that  a 
particular  dealer  holds.  Thus,  the 
market  risk  that  a  swap  dealer  is  subject 
to.  and  for  which  his  capital  should  be 
assessed,  would  be  the  net  change  in  the 


value  of  the  swap  portfolio.^  along  with 
the  change  in  the  value  of  any 
instruments  used  to  offset  the  portfolio 
(e.g.,  debt  securities  or  interest  rate  or 
currency  futures),  that  would  result 
from  anticipated  changes^'  in  the 
relevant  price  or  rate 

One  ofthe  more  severe  problems  in 
measuring  market  risk  is  the  possibility 
of  mispricing  derivative  products. 
Because  prices  of  specific  OTC    •--* 
derivative  products  generally  are  not 
publicly  available  (nor  are  there 
comparable  [Mtxlucts  traded  on  an  ' 
exchange),  prices  of  derivatives  must  be 
interpolated  using  a  price  grid  or 
computed  using  a  financial  model.  But 
reliance  on  a  financial  model  could 
cause  a  firm  significant  harm.  For 
example,  reliance  on  a  finai>cial  model 
that  incorrectly  predicts  future 
volatility  **  ofthe  underlying  instrument 
may  lead  to  financial  distress  or  even 
cause  the  failure  of  a  weaker  firm. 

2.  Current  Proposals 

a.  Options.  The  Commission  staff 
currently  is  studying  a  recommendation 
that  the  Commission  adopt  a  theoretical 
pricing  model  ^tem  developed  by  the 
Options  Clearing  Corporation  ("OCC") 
to  determine  haircuts  for  broker-dealers' 
options  positions  under  the  Net  Capital 
Rule.  Under  this  proposal,  the  capital 
charges  associated  with  a  portfolio  of 
options  on  a  given  underiying 
instrunient  would  be  the  difference 
between  the  closing  market  prices  and 
the  option's  theoretical  price  afier 
applying  assumed  adverse  market 
movements.  In  addition,  if  the  portfolio 
contains  related  underlying 
instruments,  the  charge  for  those 
positions  would  be  equal  to  the  market 
movement  assumed  for  purposes  of 
calculating  the  option's  theoretical 
price. 

This  would  not  be  the  first  time  that 
the  Commission  has  recognized  the 
utility  of  theoretical  pricing  models.  In 
1986,  the  Commission  approved  the  use 
of  a  pricing  model  approach  to  calculate 


'*  S«e  geowaUy  Hu.  MiMindmlood  DvtvalivM: 
Tb«  Cmimm  of  InlbnBalioaa]  Failwra  aod  th* 
PnasiM  of  Regui«k>ry  iDcrsmenUluin.  102  Yai*  L4. 
HS7  (1993). 


"ISDA  has  developed  a  ina»»er  agreemerM  Hurt 
allowt  an  intennediary  «>  combisM  ail  of  ilt 
transaction!  with  a  daiaulled  cx]unteq>afty  Mid 
establish  a  final  net  payment.  Accordingly,  it  i* 
aif;ued  thai  regulalon  should  recognize  netting  in 
their  capital  guideiinet  by  applying  the  charges  to 
the  net  and  not  the  groM  amount  of  cradit  risk.  The 
pfoblenn  with  this  appfoadi  is  that,  although  nMting 
generally  is  legally  recognixad  in  US.  bankniptcy 
Law,  its  legal  statiu  it  uncertain  in  sotne  countries. 
See  12  U.S.C.  4403. 

*' The  charge  used  may  be  the  haircut  on  the 
underlying  ataet. 

*>  Tbe  dilHcuity  <»f  aalimatiag  fHttire  votalilMy  U 
wail  lacognlaad  although  diflicuh  to  rasolve.  See. 
e.g..  Ball.  A  Review  of  Stochastic  Volalilily  Models 
with  Application  to  Option  Pricing.  Working  Paper. 
Oweo  Graduate  School  of  Managamsnl.  VaBdacfaitt 
University  (Mar.  21. 1993). 


margin  reouirements  for  participants  of 
the  OCC.  *'  The  Commission's  dedsioD 
at  that  time  was  based  partly  on  the 
OCC's  ability  to  mutualize  the  risk^ 
associated  with  member  defaults.^ 
There  may  be  diffarent  appU<:able 
considerations  where  a  single  broker- 
dealer  assiunes  the  risks  without  the 
benefit  of  a  central  clearing  system. 

Questions  for  Comment 

1.  The  Commission  invites 
commentators  to  discuss  whether 
pricing  models  should  be  different  for 
listed  and  OTC  options.  In  the  case  of 
pricing  models  for  OTC  options, 
commentators  are  invited  to  addn^ss  the 
availabihty  and  standardization  ofthe 
information  (e.g..  closing  prices) 
necessary  to  calculate  the  prices  of  these 
instruments. 

2.  The  Commission  recognizes  that 
transacrtions  in  derivative  products  by 
firms,  which  are  dually  registered  as 
broker-dealers  and  futures  commission 
merchants  ("FCMs"),  may  raise  capital 
compliance  issues  that  need  to  be 
addressed  in  coordination  with  the 
CFTC.  In  this  connection,  the  CFTC  has 
informed  the  Commission  that  it  is 
reviewing  the  continuing 
appropriateness  of  its  Rule  1.19.  which 
precludes  firms  registered  as  FCMs  fixMn 
offering,  underwriting  or  assuming 
financial  responsibility  for  dealing  in 
OTC  commodity  options,  except  for 
options  traded  pursuant  to  the  rules  of 

a  U.S.  or  foreign  cxmtract  market.  ** 
Comment  is  requested  on  these  and 
other  additional  issues  in  this  area  of 
concern  to  regulated  firms. 

6.  Currency  forwards  and  swaps.  The 
Commission  believes  that,  as  a  general 
matter,  the  market  risks  related  to 
forward  contracts  for  commodities  and 
government  securities  are  appropriately 
handled  under  the  Net  Capital  Rule.  The 
primary  questions  arise,  therefore,  as  to 
currencies.  As  noted  above,  because 
basic  currency  swaps  are  essentially  two 
currency  forwards,  the  proposed 
treatment  for  currency  swaps  is 
discussed  here,  as  well. 

The  SIA  has  proposed  a  net  capital 
treatment  of  currency  forwards.  **  The 
market  risk  portion  of  that  treatment  *' 
would  require  a  charge  on  the  net  long 
or  short  position  of  all  uncovered 


*'  SecuriUes  Exchange  Ad  Ret.  No.  23167  (Apr. 
22.  IMS).  51  FK  16127  (Apr.  30.  1966) 

*«W.,  51  FRa«1613t. 

«'17CFR1.9. 

**L.etter  bom  Dominic  Carone.  Chairman.  Capital 
Committee.  SIA.  to  William  H.  Heyman.  Director. 
Division.  SBC  (Oct  0.  1092). 

**Tbe  SIA  proposal  mnlatns  separala  treatments 
(or  market  risk  and  credit  risk.  The  credit  risk 
portion  of  the  proposal  will  be  discusaed  in  the 
Credit  Risk  portion  of  this  raieas*. 
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currency  positions.  ^  The  amount  of  the 
capital  charge  on  the  uncovered 
petition  would  depend  on  the  currency 
category.  Category  A  *'  currencies  would 
require  a  charge  of  6%  on  the  uncovered 
position.  Category  B  ^  currencies  would 
require  an  8%  charge  on  the  uncovered 
position.  Category  C"  currencies  would 
require  a  charge  of  20%. 

The  SIA  proposal  would  apply  one 
charge  to  any  long  currency  position 
offiset  with  a  short  position  of  any  other 
currency.  The  charge  on  the  matched 
position  would  be  equal  to  the  charge 
on  the  currency  in  the  category  with  the 
highest  capital  charge  of  the  two 
categories  involved.  For  example,  if  a 
long  position  in  a  Category  A  currency 
were  offset  with  a  short  position  in  a 
Category  C  currency,  the  haircut  on  the 
Category  C  currency  (i.e.,  20%)  would 
be  applied  to  the  matched  position.  '^ 

An  additional  risk  that  may  need  to  be 
accounted  for  is  the  interest  rate  risk  in 
offsetting  transactions.  Interest  rate 
diflerentiais  determine  the  difference 
between  the  spot  rate  for  the  exchange 
of  currencies  today  and  the  rate  for  the 
exchange  of  those  same  two  currencies 
in  the  hiture.  The  interest  rate  risk  in  a 
forward  contract  is  the  risk  that  a  shift 
in  the  interest  rate  differential  will 
cause  the  value  of  the  forward  contract 
to  change  even  when  there  is  not  a 
change  in  the  spot  rate.  One  approach 
to  address  this  risk  would  be  to  assign 
the  currency  forward  positions  to 
maturity  bands  and  assess  a  capital 


**Tha  calculation  of  a  position  In  a  currency 
olbsr  than  the  finn's  base  cunwncy  wouJd  include: 
(1)  All  balance  sheet  assets  and  liabilities 
denominated  in  that  currency  (A  broker-dealer  may 
elect  to  exclude  from  the  calculation  of  currency 
positions  assets  that  otherwise  require  a  100% 
deduction  from  capital):  (2)  all  forward  contracts  for 
the  purchase  or  sale  of  that  currency,  at  their 
contract  value:  (3)  all  currency  futures  contracts  at 
the  nominal  value  of  the  contracts:  and  (4)  all  other 
commitinents  to  purchase  or  sell  assets 
denominated  in  that  currency.  A  broker-dealer 
could  elect  to  treat  the  net  currency  position  thus 
calculated  as  a  position  in  the  "underlying 
security"  for  purposes  of  determining  the  deduction 
for  currency  options  required  under  Appendix  A  of 
Rule  lJc3-l  "'°m|q^''  M-WH-) 

"Category  A  cujTeS^lM  are  the  German  mark,  the 
British  pound,  the  lapanese  yen.  the  Canadian 
dollar,  the  Swiss  franc  the  French  franc  and  the 
European  Currency  Unit. 

"Category  B  currencies  are  the  Italian  lira,  the 
Dutch  gilder,  the  Danish  kroner,  the  Swedish  krona. 
the  Belgian  franc,  the  Norwegian  kroner,  the 
Finnish  mark,  the  Spanish  peseta,  the  Australian 
dollar  and  the  New  Zealand  dollar. 

"  Category  C  currencies  are  all  cxurencies  that  are 
not  Category  A  or  Category  B  currencies. 

"Assume  a  long  SI 20  equivalent  position  in 
British  pounds  (Category  A)  were  offset  with  a  short 
SlOO  equivalent  position  in  Australian  dollars 
(Category  B).  The  charge  on  the  $100  equivalent 
matched  position  would  be  B%.  A  6%  charge 
would  be  applied  to  the  remaining  $20  equivalent 
position  in  British  pounds  [i.e..  the  uncovered 
portion).  The  total  capital  charge  for  the  portfolio 
would  be  $9.20  [06  Umes  $100  plus  06  times  S20). 


charge  for  interest  rate  risk  depending 
on  the  maturity  of  the  contract.  This 
approach  would  parallel  the  assignment 
done  in  the  government  securities  area. 
Interest  rate-related  capital  charges  on 
short  and  long  currency  positions  could 
be  offset  against  each  other  to  varying 
degrees  depending  on  their  relative 
maturities. 

Questions  for  Comment 

3.  The  Commission  invites 
commentators  to  address  the  SIA 
proposal  for  the  treatment  of  market  risk 
of  currency  forwards  as  set  forth  above. 

4.  The  major  question  (aside  from  the 
appropriate  capital  charge  for  the 
underlying  ciuTency)  is  to  what  degree, 
if  any,  one  foreign  currency  position 
should  be  allowed  to  offset  another 
foreign  currency  position  in  the 
determination  of  capital  charges?  The 
Commission  invites  commentators  to 
submit  data  supporting  their 
recommendations. 

5.  The  Commission  also  invites 
commentators  to  recommend  whether, 
and  if  at  all,  such  products  as  interest 
rate  swaps  and  currency  swaps,  should 
be  allowed  to  offset  the  risk  of  related 
forward  positions  in  the  determination 
of  capital  charges. 

6.  The  Commission  staff^  understands 
that  a  change  in  interest  rates  may  result 
in  differing  and  unequal  changes  in 
foreign  exchange  rates  in  offsetting 
positions  in  different  currencies  with 
different  maturities.  The  Commission 
invites  commentators  to  address  the 
approach  concerning  the  treatment  of 
interest  rate  risk  of  currency  forwards 
discussed  above.  The  Commission 
invites  commentators  to  suggest 
whether  the  added  complexity  that  this 
proposal  would  add  to  the  calculation  of 
capital  charges  is  justifled  by  the  risk.  If 
it  is  believed  that  the  complexity  is  not 
justified  by  the  risk,  the  Commission 
invites  commentators  to  recommend  an 
approach  to  deal  with  the  risk. 

c.  Interest  Fate  Swaps.  At  a  minimum, 
there  are  two  separate  approaches 
concerning  the  treatment  of  these 
contracts.  The  first  approach  would 
calculate  exposure  by  synthetically 
converting  the  large  number  of  separate 
payments  from  a  large  interest  rate  swap 
book  into  a  portfolio  of  spedfled  debt 
securities  that  are  equivalent,  in  terms 
of  interest  rate  sensitivity,  to  the  swap 
payment  flows.  Under  this  approach, 
cash  flows  from  interest  rate  swaps 
would  be  taken  together  if  they  are 
denominated  in  the  same  currency. 
These  derived  securities  would  then  be 
treated  under  the  Net  Capital  Rule  in  the 
same  way  as  actual  bond  positions  with 
the  same  characteristics.  The  value  of 
the  derived  securities  would  be 


calculated  in  terms  of  zero  coupon  bond 
equivalents.  '^ 

The  second  approach  for  the 
treatment  of  interest  rate  swaps  is  to  slot 
the  notional  amoimt  of  the  swaps  into 
the  maturity  bands  currently  in  use  for 
government  securities,  and  apply  a 
capital  charge  ranging  from  0%  to  6%, 
depending  on  the  maturity  of  the  swap. 
The  capital  charges  of  long  and  short 
positions  in  swaps  could  be  offset 
depending  on  the  relative  maturities  of 
the  two  swaps,  or  could  be  hedged  with 
other  debt  instruments. 

Questions  for  Comment 

7.  The  Commission  invites 
commentators  to  address  these 
approaches.  Specifically,  the 
Commission  invites  commentators  to 
discuss  the  advantages  or  disadvantages 
of  each.  Should  the  charges  for  these 
instruments  be  integrated  into  the  net 
capital  debt  haircut  scheme? 

8.  To  what  extent  does  a  secondary 
market  for  interest  rate  swaps  exist?  To 
what  extent  is  it  possible  to  close  out  an 
interest  rate  swap? 

9.  To  what  extent  should  treatment 
under  the  Net  Capital  Rule  reflect  the 
probability  of  netting  in  bankruptcy? 

10.  The  Commission  invites 
commentators  to  provide  data  on  the 
market  movements  of  interest  rate 
swaps,  particularly  during  times  of 
market  stress  or  increased  volatility. 
Also,  the  Commission  invites 
commentators  to  submit  calculations  of 
haircut  charges  on  sample  portfolios 
using  a  model  suggested  by  the  Brst  or 
second  approach  described  above. 

11.  The  Commission  invites 
commentators  to  recommend  to  what 
extent  other  products,  including  interest 
rate  instruments  and  option  products 
such  as  caps  and  collars,  should  be 
allowed  to  offset  the  risk  of  interest  rate 
swaps  in  the  determination  of  capital 
charges. 

12.  The  Commission  invites 
commentators  to  recommend,  in  detail, 
other  proposals  for  the  treatment  of 
interest  rate  swaps. 

13.  In  the  case  of  amortising  and 
accreting  interest  rate  swaps,  it  is 
difficult  for  the  swapholder  to  maintain 
appropriate  offsets  for  these 
instruments,  because  of  the  changing 
notional  amount.  The  Commission 
invites  commentators  to  recommend 
appropriat^capital  treatment  to  account 
for  the  increased  risk  factors  of  these 
swaps,  or  any  other  swaps  with  unique 
risk  characteristics. 


"  This  means  each  of  the  cash  flo%vs  would  be 
discounted,  using  zero  coupon  rates,  to  its  present 
value  (i.e.,  the  current  value  of  a  zero  coupon  bond 
with  those  payment  characteristics). 
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d.  Equity  Swaps. 
Questions  for  Comment 

14.  It  would  seem  that  the  obligation 
to  pay  or  the  right  to  receive  the  rate  of 
return  based  on  the  value  of  securities 
should  be  treated  as  if  it  were  an  equity 
position.  The  Commissioo  invites 
comment  on  alternative  methods  of 
determining  a  capital  charge. 

15.  To  what  extent  should  equity 
swaps  be  allowed  to  offiset  equity 
securities  or  debt  securities  in  the 
determination  of  capital  charges.  Please 
be  specific  in  how  these  offsf^  would 
be  c^culated. 

B.  Credit  Risk 

1.  Generally   ^ 

Credit  risk  is  the  risk  that  the 
counterparty  to  a  transaction  will 
default,  or  otherwise  fail  to  perform 
under  the  terms  of  the  contract.  In  this 
context,  the  Commission  here  is  not 
requesting  comments  on  the  credit  risk 
involving  central ly-cleared,  exchange 
transactions.^  Instead,  the  Commission 
is  requesting  comments  on  the 
appropriate  capital  treatment  to  reflect 
the  credit  risk  in  OTC  derivative 
products,  whidi  are  generally 
unmargined  contracts  involving  terms 
which  are  negotiated  directly  between 
the  counterparties,  without  the 
intervention  of  a  central  clearing 
organization. 

The  Net  Capital  Rule  operates  to 
discourage  broker-dealers  from  holding 
positions  that  entail  unsecured  credit 
risk.  Broker-dealers,  therefore, 
traditionally  have  had  limited  exposure 
to  credit  risk."  Clearing  organizations 
for  securities  and  commodity  contracts 
substantially  reduce  credit  risk  in 
exchange-traded  derivatives  by 
collecting  margin  and  clearing  fiind 
deposits.**  As  such,  the  clearing 
organization  substitutes  the 


**  In  exchange  transactiont  there  may  be  some 
credil  risk  between  regular  way  trade  da<e  and 
settlement  dale,  or  with  ordinary  mar^ 
transactioos. 

"  Brokar-deaiei  affiliates  ware  exposed  to  large 
amounts  of  credit  risk  with  "bridge  loaru"  durii^ 
the  merger  and  acquisitions  period  in  the  19aOs.  A 
bridge  loan  generally  was  an  unsecured  loan  from 
a  broker-dealer  affiliate  to  a  company  or  a  group  of 
investors  interested  in  baying  the  stock  of  a  target 
company.  Ooce  this  group  or  company  gained 
control  of  the  target,  they  would  cause  the  company 
to  issue  debt  and  use  the  proceeds  to  repay  the 
bridge  loan. 

^PutHies  contract*  are  cleared  through 
commodity  clearing  orgenizatioiu  designated  or 
affiliated  with  the  contract  markaL  Futures  clearing 
organizations  collect  original  margin  from  both  the 
buyer  and  seller  of  the  futures  contract  as  a  good 
bith  deposit  in  their  respective  obllgBtiaas  to 
perform  under  the  tenns  of  the  futures  contract  The 
clearing  organization  also  collects  variation  margin 
from  the  members  on  a  daily  basis  reflecting  the 
daily  difference  in  value  of  the  futures  contact. 


creditworthiness  of  a  single  dealer  for 
that  of  the  clearing  organization,  which 
represents  the  combined  - 

creditvrorthiness  of  all  the  clearing 
participants. 

a.  Measuring  credit  exposure.  The 
amount  of  credit  exposure  as  of  a 
particular  time  is  commonly  meastued 
by  the  derivative  product's  replacement 
cost,  which  is  essentially  the  cost  of 
entering  into  a  new  agreement  under 
current  market  conditions  with  rates  or 
other  price  data  equivalent  to  those  on 
the  agreement  being  replaced.  Thus,  it  is 
important  that  the  contracts  are  marked- 
to-market  regularly  so  that  the  current 
credit  exposure  can  be  monitored. 

Replacement  cost,  in  the  case  of 
swaps,  for  example,  normally  will  be 
only  a  small  percentage  of  the  notional 
principal  amount  of  the  contract,  which 
is  usually  a  hypothetical  basis  on  which 
payments  are  calculated  rather  than  an 
amount  actually  to  be  exchanged.  The 
current  replacement  cost  of  swaps  can 
be  calculated  as  the  discounted  present 
value  of  the  cash  flow  a  counterparty  is 
expected  to  receive.  While  both  parties 
to  a  single  swap  contract  may  be  subject 
to  credit  risk  during  the  life  of  the 
contract,  normally  only  one  party  will 
be  subject  to  credit  risk  at  any  one  time. 

It  is  more  difRcuh  to  measure 
potential  future  credit  exposure,  which 
changes  as  the  price,  or  yield  of  the 
underlying  instrument  changes.  These 
changes  cannot  be  estimated  with 
certainty,  but  financial  intermediaries 
attempt  to  measure  the  potential 
exposure  by  models  using  various 
methods  to  estimate  volatilities  of  the 
underiying  instrument." 

b.  Managing  credit  exposure.  The 
credit  risk  in  OTC  derivative  products 
can  be  protected  against  and  managed 
by  requiring  margin,  by  maintaining 
adequate  capital,  and  by  requiring 
netting  agreements.  Generally, 
counterparties  also  will  reduce  credit 
exposures  to  weakening  institutions  by 
reducing  the  volume  and  maturity  of 
transactions  they  conduct  with  those 
institutions. 

Derivative  products  often  are  highly 
complex  and  require  careful 
management  to  assure  that  appropriate 
hedges  are  maintained.  Risk 
management  controls  are  thus,  even 
more  important  for  derivatives  than  for 
traditional  products.  E)erivative 
intermediaries  must  rely  on  their 
internal  controls  to  control  their  credit 
exposure.^" 


2.'  Current  Approaches 

The  Commission  is  considering  the 
use  of  two  different  approaches  for  the 
determination  of  capital  charges  on  the 
credit  risk  of  derivative  products. 

a.  SIA  Approach.  The  SLA 
recommended  an  approach  to  address 
the  credit  risk  of  currency  forwards 
which  could  be  applicable  to  all 
derivatives.**  Under  that  approach,  the 
credit  risk  capital  charge  for  OTC 
derivative  products  would  consist  of 
two  distinct  charges. 

(i)  Basic  charge.  The  first  charge 
would  be  a  basic  credit  charge.  The 
basic  charge  would  require  an  8% 
charge  on  the  "credit  equivalent 
amount"  multiplied  by  the 
"counterparty  factor"  for  a  given 
counterparty.  The  "credit  equivalent 
amount"  is  the  value  obtained  by 
"marking-to-market"  all  contracts'* 
relating  to  open  trades  plus  1%  of  the 
notional  amounts  of  contracts  with  less 
than  one  year  to  maturity  and  5%  of  the 
notional  amount  of  contracts  with  a 
maturity  of  greater  than  one  year. 

The  value  obtained  by  marking-to- 
market  also  may  be  referred  to  as  the 
"deficit."  The  "deficit"  is  the  current 
credit  exposure  on  an  open  trade.  For  a 
long  OTC  option  contract,  the  deficit  is 
the  in-the-money  amount.  For  a  forward 
agreement,  the  deficit  is  the  profit 
accumulated  on  the  transaction  since  its 
inception.  The  net  deficit  for  a 
counterparty  would  be  reduced  by  any 
margin  or  other  deposits  held  by  the 
broker-dealer  in  connection  with  sudti 
transactions  with  the  same  party  and  by 
any  margin  calls  issued  by  the  broker- 
dealer  outstanding  not  more  than  two 
business  days. 

The  counterparty  factor  proposed  by 
the  SLA  is  0%  for  Zone  A"'  central 
governments  and  central  banks.  The 
counterparty  factor  is  20%  for 
Muhilateral  Development  Banks,''^  for 
Zone  A  regional  governments,  and  for 
Zone  A  credit  institutions.  The 


"See  Hu.  supra  note  30.  at  1477-ao  (discuasing 
the  difficulty  in  predicting  ftiture  volatility) 
'"Breeden,  supra  note  13. 


'^This  credil  risk  proposal  is  lh«  second  pari  of 
the  SLA  proposal  discussed  under  the  Market  Risk 
section  of  this  release  See  supra  note  4fi. 

'"Negative  values  are  disregarded  on  this 
calculation. 

''  Zooe  A  ceatral  governments  iitclude:  Australta. 
Austria,  Belgium,  Canada.  Denmark,  Finland. 
France.  Germany.  Greece,  Ireland.  Italy,  japan, 
Luxembourg,  Netherlands,  New  Zealand.  Norway. 
Portijgal,  Saudi  Arabia,  Spain,  S%vedea. 
Switzerland.  Turkey,  Unttad  Kingdom,  and  the 
United  Slalet. 

"The  Multilateral  Development  Banks  include 
the  Europeen  Investment  Bank,  the  European  Rank 
for  Reconstruction  end  Development,  the 
International  Bank  for  Reconstnictioo  artd 
Development,  the  International  Finance 
Corporation,  the  Inter-American  Uevelopnant 
Bank,  the  African  Development  Bank,  the  Asian 
Development  Bank,  the  Caribbean  Developmanl 
Bank,  and  the  Nordic  Development  Bank. 
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counterparty  factor  is  50%  for  all  other 
entities. 

(ii)  Concentration  charge.  The  basic 
charge  described  above  is  meant  to 
protect  against  the  risk  that  a 
counterparty  fails  to  perform  its 
obligation  under  an  agreement  involving 
an  ore  derivative  contract.  The 
concentration  charge  is  meant  to 
discourage  a  firm  from  assuming  a  large 
amount  of  credit  risk  with  any  one 
particular  counterparty  or  from 
assuming  too  much  overall  credit  risk. 
This  charge  would  require  the  broker- 
dealer  to  take  a  charge  equal  to  the  sum 
of:  (1)  The  amount  by  which  the  net 
deflcit  with  one  counterparty  exceeds 
10%  of  the  firm's  tentative  net  capital^' 
and  (2)  the  amount  by  which  the  net 
deficit  as  to  all  counterparties  exceeds 
25%  of  the  firm's  tentative  net  capital. 

b.  Second  approach.  Another 
approach  would  require  the  broker- 
dealer  to  take  a  capital  charge  based  on 
some  percentage  of  the  broker-dealer's 
total  exposure  to  all  counterparties.  The 
amount  of  the  charge  on  the  particular 
exposure  would  depend  on  the  credit 
rating  of  the  counterparty.  The  charge 
would  be  higher  for  lower  rated 
counterparties.  The  underlying  theory  is 
that  this  approach  would  account  for 
the  risk  involved  in  entering  into  too 
many  transactions  with  lower  rated 
counterparties.  This  approach  could 
also  call  for  an  additional  base  amount 
of  capital. 

Questions  for  Comment 

16.  The  Commission  seeks  comment 
on  the  approaches  set  forth  in  sections 
III.B.2.a-b.  Specifically,  the  Commission 
seeks  comment  on  whether  any,  or  both 
of  these  approaches  are  acceptable  and 
which  approach  is  preferable,  and  the 
reasons  why.  The  Commission  also 
seeks  comment  on  alternative  methods 
for  determining  credit  risk  capital 
charges.  In  this  regard,  the  Commission 
seeks  detailed  proposals  setting  forth 
the  methodology  recommended,  any 
assumptions  relied  upon,  and  any 
supporting  data. 

17.  If  a  replacement  cost  method  is 
recommended,  how  could  the  capital 
rule  be  structured  to  reduce  potential 
future  credit  exposure? 

18.  To  what  extent  should  netting  of 
contracts  with  a  single  counterparty  be 
permitted?  What  consideration  should 
be  made  for  the  uncertainty  related  to 
the  legality  of  netting  arrangements 
throughout  the  world?  Should 
distinctions  be  drawn  between  those 


derivative  contracts  with  termination 
clauses  and  those  without? 

19.  In  determining  the  "credit 
equivalent  amount"  under  the  SIA 
proposal,  a  cushion  is  added  to  that 
amount.  The  cushion  is  1%  of  the 
notional  amount  for  contracts  with  less 
than  one  year  to  maturity  and  5%  for 
other  contracts.  The  Commission  invites 
commentators  to  recommend  what  the 
amount  of  the  cushions  should  be  for 
derivatives  other  than  currency 
derivatives. 

C.  Other  Risks 

There  are  other  risks  associated  with 
the  trading  of  derivative  products  that 
are  not  as  readily  susceptible  to 
analysis.  All  of  these  risks  to  some 
degree  are  present  also  in  the  trading  of 
non-derivatives.  ** 

One  significant  risk  is  operating  risk, 
or  the  risk  that  faulty  internal  controls, 
mistakes,  system  failure,  or  fraud  can 
result  in  unexpected  losses.  This  risk 
could  lead  to  open  positions  or  credit 
exposures  that  exceed  established 
limita  These  risks  are  increased  by  the 
complexity  of  derivative  instruments 
and  the  sophisticated  mathematical' 
models  used  to  price  and  hedge  these 
instruments. 

Another  significant  risk  affecting  OTC 
derivative  products  is  market  liquidity 
risk.  Market  liquidity  risk  is  the  risk  that 
a  financial  asset  canno^  be  sold  or 
replaced  quidily  at,  or  close  to,  its 
fundamental  value.  It  might  be  possible 
for  a  derivative  contract  to  provide  for 
the  termination  of  the  contract  for  a 
specific  price. 

A  risk  related  to  liquidity  risk  is  the 
massive  leverage  that  a  firm  dealing  in 
derivative  products  ran  attain.  Because 
many  of  the  contracts  are  conducted  in 
entities  not  subject  to  margin  or  capital 
adequacy  regulations  and  do  not  involve 
initial  outlays  of  funds,  the  amount  of 
derivative  instruments  that  an 
unregulated  or  inadequately  regulated 
financial  derivatives  intermediary  can 
enter  into  is  limited  only  by  its 
creditworthiness  and  the  willingness  of 
its  counterparties  to  do  business  with  it. 

Leverage  is  an  important  concern  for 
the  Commission.  If  derivative 
instruments  are  entered  into  by  a 
registered  entity,  the  Commission  is 
concerned  about  the  operational  and 
financing  complexities  that  may  result  if 
the  firm  is  required  to  liquidate  a  large 
derivative  instrument  portfolio, 
involving  many  cash  flows  in  different 
currencies  over  an  extended  period  of 
time. 


"Taoladv*  net  capital  moaiu  a  broker-<l«al«r's 
nM  capital  before  th«  applicatioa  of  haircuU  and 
undue  concantralion  cbaifea. 


**S«0  generally  Federal  Raaerve  Board,  supra  note 
12:  lee  also  Bank  for  intemalional  SettlemanU. 
supra  no<e  12. 


Legal  risk  is  yet  another  risk  that 
affects  derivative  products.  Legal  risk 
refers  to  the  risk  that  future  court 
decisions  or  laws  may  affect  the  rights 
of  counterparties  or  the  enforceability  of 
derivative  contracts.  Because  much  of 
the  derivative  products  markets  is 
relatively  young,  many  legal 
uncertainties  exist  regarding  these 
instruments. 

A  final  risk  that  should  be  considered 
is  systemic  risk.  The  growth  of  activity 
in  derivative  products,  the  tendency  of 
derivatives  to  strengthen  the  linkages 
between  different  market  segments,  and 
the  leverage  associated  with  derivatives 
have  increased  the  hkelihood  that 
disruptions  in  one  market  might  affect 
other  markets  more  quickly  than  in  the    . 
past. 

Question  for  Comment 

20.  The  Commission  invites  comment 
on  the  effect  of  these  other  risks  on  the 
derivatives  markets  and  to  recommend 
net  capital,  margin,  clearing,  or  other 
approaches  the  Commission  may  take  to 
reduce  these  risks. 

rv.  Derivative  Products  Companies 

Generally,  a  derivative  products 
company  {"DPC")  is  a  triple-A  rated 
subsidiary  of  a  financial  institution  that 
provides  its  parent  corporation  with  a 
vehicle  for  participating  in  derivative 
products  transactions  through  an 
increased  credit  standing,  lihrough  a 
DPC,  a  broker-dealer  widi  less  than  a 
triple-A  credit  rating  arguably  can 
increase  its  participation  in  the 
derivative  products  markets  at  a  lower 
cost. 

DPCs  are  given  a  credit  rating  by  one 
or  more  of  the  credit  rating  institutions. 
Such  rating  services  normally  perform 
an  evaluation  of  each  DPC  with 
emphasis  oi)  the  following  areas: 
portfolio  quality;  management  and 
operating  guidelines;  parent-subsidiary 
relationship;  and  capital  adequacy  and 
risk  modeling. 

Question  for  Comment 

21.  Assuming  that  DPCs  are  registered 
with  the  Commission  pursuant  to  the 
Exchange  Act,  the  Commission  invites 
commentators  to  discuss  whether  Rule 
15c3-l  should  be  amended  to  recognize 
DPCs  as  a  special  class  of  broker-dealer 
with  rules  specific  to  their  business.  If 
so,  frt)m  what  provisions  of  Rule  15c3- 

1  should  the  DPC  be  exempt?  Comments 
are  also  solicited  on  the  impact,  if  any,    ' 
of  such  exemptions  on  the  objectives  of 
the  Securities  Investor  Protection  Act  of 
1970."  If  the  current  financial 
responsibility  rules  are  believed  to  be 


«l$U.S.C78aaa. 
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appropriate  for  DPCs,  what 
modifications  to  the  rules  are  necessary 
to  insure  that  the  rule  adequately 
addresses  the  special  requirements  of 
DPa? 

By  the  Conunission. 

Dated:  May  4, 1993. 
Jonathan  G.  Katx, 
Secretary. 

(PR  Doc  93-10976  Piled  5-7-93;  8:45  am] 
■LUNQ  cooe  wio-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatration 
21  CFR  Part  1040 
P)ocl(*t  Na  93N-0044] 

Laser  Products;  Intent  to  Amend 
Performance  Standard 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnow;  Notice  of  intent. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  considering 
amendments  to  the  Federal  performance 
standard  for  laser  products  to  achieve 
greater  consistency  between  the 
requirements  applicable  under  that 
Standard  and  the  International 
Electrotechnical  Commission  (EC) 
standards  for  laser  products  and 
medical  laser  products.  Additional 
proposed  changes  to  the  Federal 
standard  that  are  unrelated  to 
harmonization  are  being  considered  as  a 
result  of  FDA  experience  in  enforcing 

.  the  present  laser  standard  and 
processing  variances.  The  changes 
would,  in  many  cases,  reduce  the 
regulatory  burden  on  affected 
manufacturers  (without  compromising 
public  health)  and  generally  would 
improve  the  effectiveness  of  FDA's 
regulation  of  laser  products. 
DATES:  Written  comments  and  data  by 
August  9. 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 

-Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Dubill.  Center  for  Devices  and 
Radiological  Health  (HFZ-84).  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
4874. 

SUPPI^MENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  July  31, 
1975  (40  FR  32252),  FDA  published  the 


performance  standard  for  laser  products 
in  part  1040  (21  CFR  part  1040)  as  a 
final  rule.  The  standard  became 
effective  on  August  2, 1976.  In  the 
Federal  Register  of  November  28, 1978 
(43  FR  55387).  and  again  on  August  20, 
1985  (50  FR  33682).  FDA  amended  the 
standards.  The  experience  of  FDA  in  the 
administration  of  the  laser  standard 
since  the  last  amendments  indicates  that 
some  provisions  of  the  standard  may 
need  to  be  amended.  Identification  of 
the  need  for  many  of  the  changes  under 
consideration  stemmed  largely  from 
extensive  FDA  involvement  in 
international  standardization  efforts  for 
laser  products  with  lEC.  an  international 
standards  development  organization 
with  participants  from  many  countries. 
FDA  has  made  a  considerable 
contribution  to  the  development  of  the 
lEC  laser  standards  and  believes  that 
greater  consistency  between  the  FDA 
standard  and  the  I£C  standards  will 
result  in  an  improved  FDA  standard, 
improved  compliance,  and  a  more 
efficient  enforcement  program.  Other 
changes  to  the  FDA  laser  standard  that 
are  unrelated  to  harmonization  with  the 
lEC  standard  were  determined  to  be 
needed  as  a  result  of  FDA's  continuing 
effort  to  evaluate  new  information  and 
experience  enforcing  the  present  laser 
standard  and  processing  variance 
applications. 

For  requirements  under  §  1040.10  (21 
CFR  1040.10),  the  proposed  changes 
would:  (1)  Increase  the  accessible 
emission  limits  (AEL)  set  forth  in  Tables 
I  through  m-B  of  §  1040.10(d)  in  the  red 
and  near  infrared  portions  of  the 
spectrum;  (2)  establish  a  maximum 
classification  time  for  Class  I  laser 
products  that  emit  visible  or  infrared 
radiation  that  is  not  intended  to  be 
viewed;  (3)  establish  the  AEL  for  Class 
Ilia  laser  products  having  invisible 
emission;  (4)  reduce  the  AEL  of  Class  I 
for  repetitively  pulsed  lasers;  (5)  expand 
the  infrared  wavelength  range  for  which 
military  "eye  safe"  data  are  available; 
(6)  modify  the  measurement  parameters 
for  classification;  (7)  increase  the  levels 
of  laser  radiation  for  which  safety 
interlocks  are  required;  (8)  delete  the 
requirements  for  beam  attenuators  and 
emission  indicators  for  Class  II  and 
Class  Ilia  laser  systems;  (9)  establish  a 
requirement  for  emission  indicators  for 
remote  laser  apertures:  (10)  eliminate  an 
aspect  of  the  scan  fail  safeguard 
requirement;  (11)  allow  acceptance  of 
the  lEC  warning  and  explanatory  labels 
as  alternates  to  the  presently  required 
warning  logotypes;  (12)  alter  the 
required  wording  for  protective  housing 
labels:  and  (13)  eliminate  some 


requirements  for  information  in  the  user 
instructions. 

For  requirements  under  §  1040.11  (21 
CFR  1040.11)  for  specific  purpose  laser 
products.  FDA  is  considering  several 
additional  requirements,  including 
requiring  an  additional  warning  for 
promotional  material  for  Class  II  and 
Qass  nia  demonstration  products  and 
requiring  a  laser  emitting  warning, 
emergency  stop  control,  and  laser 
operation  monitor  for  Class  nib  and 
Class  rv  medical  laser  products.  The 
latter  requirements  are  being  considered 
in  order  to  achieve  consistency  with  the 
newly  approved  lEC  601-2-22  standard 
for  medical  lasers. 

It  should  be  noted  that  this  notice  of 
intent  to  amend  the  laser  standard 
should  not  be  construed  as  a 
commitment  to  the  changes  discussed 
being  formally  proposed  or  adopted. 
This  document  is  for  the  purposes  of 
serving  notice  that  amendments  to  the 
standard  are  being  considered  and 
inviting  comments  and 
recommendations  from  all  concerned. 
Although  some  of  the  changes  under 
consideration  would,  if  adopted,  reduce 
the  level  of  controls,  indicators,  and 
warnings  for  some  laser  products.  FDA 
will  pursue  such  changes  only  if  it  is 
confident  that  no  additional  risk  of 
injury  will  result  from  the  changes.  This 
is  in  keeping  with  FDA's  primary 
responsibility  of  protecting  the  public 
health. 

This  notice  is  being  issued  under 
FDA's  policy  of  seeking  early  public 
participation  in  radiation  safety 
standard  amendment  activities.  Details 
concerning  the  rationales  for  the 
amendments  under  consideration  are 
discussed  below. 

II.  Amendments  Under  Consideration 

1.  FDA  is  considering  amending 

§  1040.10(d)  to  increase  the  AEL  in  the 
spectral  range  from  500  to  1.400 
nanometers  (nm)  for  emission  durations 
of  10  seconds  or  longer.  FDA  believes 
that  there  are  accepted  biological  data 
and  publications  in  peer-reviewed 
journals  that  support  this  increase  and 
notes  that  similar  adjustments  have 
already  been  adopted  in  the  lEC  825  and 
American  National  Standards  Institute 
(ANSI)  Z-136.1-1986  standards. 
Because  the  structure  of  the  tables  of  the 
AEL  in  the  FDA  standard  have  been  in 
place  for  many  years,  and  because 
manufacturers  of  products  intended  for 
United  States  market  are  familiar  with 
their  use,  modification  of  the  AEL  might 
be  accomplished  by  redefining  the 
factor  ki  for  this  spectral  range  in 
§  1040.10(d).  Table  IV. 

2.  FDA  is  considering  amending 
§  1040.10(d)  to  reduce  the  emission 
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durations  to  be  used  for  the 
classification  of  Class  I  laser  products 
that  emit  visible  or  infrared  laser 
radiation  not  intended  for  human 
exposure  or  to  be  viewed,  as  determined 
from  the  design  of  the  product  or  its 
intended  function.  For  such  products, 
the  maximum  emission  duration  to  be 
considered  for  the  purpose  of 
classification  would  be  100  seconds. 
The  rationale  for  this  proposal  is  that  an 
unnecessary  burden  is  imposed  by  the 
present  requirement  to  consider 
emission  durations  of  greater  than  10* 
seconds  in  all  cases.  Visual  fixation  for 
such  durations  requires  immobilizaticm 
of  the  body,  and  such  prolonged 
exposure  of  the  cornea  or  skin  to 
emissions  from  many  kinds  of  laser 
products  is  unreasonable.  A  maximum 
emission  duration  of  100  seconds  is 
considered  more  reasonable  given  these 
considerations.  However,  for  products 
for  which  viewing  or  exposure  is 
intended  or  inherent  in  the  design  of  the 
product,  the  classification  time  would 
remain  unchanged  at  greater  than  10^ 
seconds. 

FDA  is  suggesting  that  the 
classification  determination  be  made  on 
the  basis  of  whethw  a  laser  product  is 
intended  for  a  specific  or  for  a  general 
purpose.  General-purpose  laser  products 
such  as  laboratory  laser  systems  or 
surveying  lasers  would  be  classified  for 
emission  durations  of  greater  than  10* 
seconds,  whereas  laser  products  such  as 
point-of-sale  scanners,  machine  vision 
products,  or  fiber  optic  communication 
products  would  be  classified  using  the 
shorter  classification  time.  The  reduced 
classification  time  would  also  be 
utilized  in  evaluating  the  levels  of 
interior  laser  radiation  fields  for  the 
purpose  of  determining  the  applicability 
of  requirements  for  safety  interlocks  and 
protective  housing  labels. 

3.  There  are  at  present  no  AEL  in  the 
ultraviolet  and  infrared  wavelength 
ranges  for  Class  ffla.  FDA  is  considering 
an  amendment  to  §  1040.10(d),  Table 
III-A,  to  establish  such  limits.  FDA 
believes  that  the  present  transition  at 
invisible  wavelengths  from  Class  I  to 
Class  nib  is  too  abrupt.  At  the  AEL  of 
Class  I,  no  hazard  is  recognized  to  exist, 
and  there  are  no  requirements  for  safety 
performance  features  or  warning  labels. 
Those  products  that  exceed  the  AEL  of 
Class  I  by  any  amount  at  invisible 
wavelengths  are  Cla.ss  nib  products  and 
are  required  to  incorporate  almost  all 
performance  features  and  severe 
warnings  on  the  labels.  By  having  a 
transition  in  Class  Ula.  there  would  be 
a  more  graded  approach  to  addressing 
the  minimal  hazard  of  those  products 
whose  accessible  levels  sUghtly  exceed 
the  AEL  of  Qass  I  Hence.  FDA  is 


considering  Class  TRa  AEL  for  those 
invisible  wavelengths  that  do  not 
exceed  the  AEL  of  Gass  I  by  greater 
than  a  factor  of  five.  This  approach  is 
already  incorporated  into  both  the  lEC 
and  ANSI  standards. 

4.  FDA  is  also  considering  proposing 
amendments  to  §  1040.10(d)  to  reduce 
the  AEL  of  Class  I  for  repetitively  pulsed 
lasere.  Accepted  biological  research 
indicates  that  the  hazard  from  repetitive 
pulses  is  not  simply  additive,  i.e.. 
effects  occur  which  make  such  lasera 
mora  hazardous  than  simple  addition  of 
the  pulse  energies  would  indicate.  Thus. 
FDA  is  considering  proposing  to 
introduce  a  factor  of  N  '^.  where  N  is 
the  niunber  of  pulses  in  the  emission 
duration  under  consideration.  This 
correction  of  the  AEL  is  already 
incorporated  into  the  lEC  and  ANSI 
standards. 

5.  FDA  is  considering  expansion  of 
the  wavelength  range  for  "eye  safe" 
infrared  laser  radiation.  The  current 
range  is  fit>m  1,535  nm  to  1,545  nm. 
FDA  believes  that  there  is  a  need  to 
amend  Tables  IV  and  V  of  §  1040.10(d) 
in  deference  to  current  biological 
knowledge. 

6.  FDA  is  considering  amendment  of 
Tables  I  through  VI  of  §  1040.10(d),  the 
AEL  of  the  classes  of  laser  products,  to 
respond  to  recent  data  in  optical 
radiation  biological  effects  research  and 
to  more  closely  conform  the  tables  to  the 
class  limits  in  the  EEC  and  ANSI 
standards.  However,  it  is  the  intention 
of  FDA  to  preserve  the  present  structure 
of  the  tables  if  at  all  possible  because 
U.S.  manufacturere  of  laser  products  are 
accustomed  to  working  with  these 
tables.  The  tables  are  simpler  to  use 
than  those  in  the  lEC  and  ANSI 
standards  in  that  they  have  fewer 
correction  factore.  FDA  will  attempt  to 
combine  as  many  biological 
dependencies  as  (xissible  into  as  few 
correction  factora  as  possible. 

7.  The  current  parameters  for  the 
measurement  of  radiant  power  or  energy 
established  in  §  1040.10(e)(3)  require  the 
use  of  a  7  millimeter  (mm)  diameter 
circular  aperture  for  products  unlikely 
to  be  viewed  with  optical  instruments 
and  the  use  of  collimating  optics  of  5 
diopters  or  less  (which  implies  a 
measurement  distance  of  20  centimetera 
(cm)).  FDA  believes  that  the  20  cm 
measurement  distance  is  not  sensitive  to 
the  ability  of  young  and  myopic  persons 
to  accommodate  objects  at  closer 
distances.  A  distance  of  10  cm  could  be 
acceptable  to  such  persons. 
Additionally,  a  7  mm  aperture  is 
generally  overly  conservative,  and  there 
is  literature  confirming  that  the  pupil  of 
the  eye  constricts  when  an  object  at  a 
very  close  distance  is  viewed.  Revisions 


to  these  measurement  requirements  are 
therefore  under  consideration,  and  FDA 
believes  that  the  lEC  committee  wiU 
consider  like  requirements.  The  final 
determination  regarding  whether  FDA 
will  propose  a  revision  of  this  section 
will  depnend  partly  on  the  outcome  of 
recently  proposed  amendments  to  the 
ANSI  and  lEC  standards. 

8.  FDA  is  considering  an  amendment 
to  relax  the  laser  radiation  levels  for 
which  the  requirements  of 

S  1040.10(0(2)  are  applicable.  This 
relaxation  will  require  safety  interlocks 
only  to  prevent  access  to  laser  radiation 
levels  in  excess  of  Class  lUa  unless:  (1) 
The  radiation  is  emitted  directly 
through  the  opening  caused  by  opening 
of  the  protective  housing:  or  (2)  the 
Qass  nia  levels  are  contained  within  the 
protective  housing  of  a  Class  I,  Ua,  H,  or 
nia  laser  product.  Since  the  lEC 
standard  only  requires  safety  interlocks 
to  prevent  access  to  Class  nib  or  fV 
levels  that  exceed  the  class  of  the 
product  (embedded  lasers),  safety 
interlocks  are  never  required  by  that 
standard  for  Class  IV  products.  This 
amendment  would  be  intended  to  close 
the  gap  between  the  two  standards  and 
may  result  in  the  lEC  adopting  a  similar 
requirement. 

9.  FDA  is  considering  relaxing  the 
requirements  of  §  1040.10(f)(5)  and  (f)(6) 
by  eliminating  requirements  for 
emission  indicaton  and  beam 
attenuators  for  Class  U  and  lUa  laser 
systems.  These  amendments  would 
achieve  consistency  with  both  the  EEC 
and  the  ANSI  standards  for  emission 
indicators  and  with  the  lEC  standard  for 
be?,'n  attenuators.  As  a  further 
consideration,  imder  authority  granted 
by  §  1040.10(f)(6)(ii).  FDA  has  issued 
numerous  approvals  of  alternate  means 
of  safety,  such  as  emission  controls,  to 
provide  the  safety  afforded  by  a  beam 
attenuator.  FDA  believes  that  it  is  clear 
that,  in  the  lower  classes,  the  safety  of 
the  laser  system  is  not  improved  by  the 
presence  of  a  beam  attenuator  when 
there  is  an  immediate  control  for  the 
termination  of  emission. 

10.  FDA  is  considering  amendment  of 
§  1040.10(0(5)  to  require  visible 
indications  of  actual  emission  fit>ra 
remote  laser  apertures  of  Class  mb  and 
Class  IV  laser  systems.  This  requirement 
would  be  in  addition  to  the  present 
requirements,  as  applicable.  The  agency 
has  become  aware  of  industrial  material 
processing  machines  that  use  a  single 
high-power  laser  system  shared  in  time 
between  more  than  one  vork  station  or 
aperture.  The  agency  be;ieves  that  it  is 
important  that  persons  in  the  vicinity  of 
remote  apertures  be  alerted  when  there 
is  emission  so  that  appropriate  measures 
can  be  taken  to  avoid  exposure. 
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11.  FDA  is  considering  deletion  of 

S  1040.10(f)(9)(iil.  which  reouires  a  scan 
fiEuluie  safeguard  to  prevent  human 
access  to  laser  radiation  exceeding  the 
AEL  of  the  class  of  the  scanned  laser 
radiation.  This  requirement  applies  if 
the  laser  product  is  Class  mb  or  IV,  and 
the  AEL  of  Qass  nia  would  be  exceeded 
solely  as  a  result  of  a  failure  causing  a 
change  in  either  scan  velocity  or 
amplitude.  Deletion  of  the  requirement 
is  under  consideration  because  there  has 
been  considerable  difficulty  in 
\inder8tanding  the  requirement  since  its 
implementation  in  1986.  There  are  no 
plans  to  propose  changing  the 
requirement  in  §  1040.10(f)(9)(i)  for  a 
scan  failure  safeguard  to  prevent  human 
access  to  laser  radiation  that  exceeds  the 
AEL  of  the  product  class  as  a  result  of 
any  failure  causing  a  change  in  either 
scan  velocity  or  amplitude. 

12.  FDA  is  considering  amending  the 
warning  logotype  label  requirements  to 
allow  the  lEC  warning  and  explanatory 
labels  as  alternatives  to  the  presently 
required  labels.  This  would  permit  a 
uniform  system  of  labeling  and  class 
designations  luider  both  standards.  The 
current  requirements  of  §  1040.10(g)(1) 
{through  (g)(4)  require  the  use  of 
logotypes  described  in  the  American 
National  Standard  for  Product  Safety 
Signs  and  Labels,  ANSI  Z-535.4-1991. 
|The  ANSI  logotypes  require  the  signal 
Iword  "CAUTION"  for  Class  n  and  Class 
Ula  products  with  an  irradiance  less 
than  or  equal  to  2.5x10'  watts  per 
square  centimeter  (W/cm^),  and  the 
signal  word,  "DANGER."  for  Class  Ula 
products  with  an  irradiance  greater  than 
2.5x10-'  W/cm^  and  for  all  Class  Illb  and 
Class  rv  products.  These  paragraphs 
also  require  the  use  of  Roman  numerals 
for  the  laser  class  designation  on  the 
warning  logotypes.  The  lEC  labels  allow 
the  use  of  Arabic  numerals  for  the  class 
designations  and  do  not  require  use  of 
the  signal  words.  FDA  believes  that 
such  an  amendment  will  make 
compliance  with  this  requirement  easier 
for  manufacturers  that  sell  to  both  U.S. 
and  international  markets.  Further, 
since  the  ANSI  laser  standard  permits 
the  lEC  labels,  and  because  there  is 
confusion  as  to  the  classification  of 
medical  laser  products  in  the  United 
States  (because  Roman  numerals  are 
used  to  designate  both  the  laser  product 
hazard  class  and  the  medical  device 
class),  FDA  believes  that  such  an 
amendment,  which  will  reduce  the 
confusion,  would  be  desirable. 
However,  it  is  important  that  the  FDA 
and  lEC  standards  be  in  agreement  on 
the  designations  and  AEL  of  the  classes 
for  this  change  to  be  meaningful.  / 

13.  FDA  is  also  considering  an 
amendment  to  §  1040.10  (g)(6)  to  permit 


the  word.  "CAUTION."  in  place  of  the 
word,  "DANGER."  to  achieve 
uniformity  with  the  lEC  standard. 
Acceptance  of  alternate  schemes  such  as 
symbols  to  provide  these  warnings  may 
also  be  considered. 

14.  FDA  is  considering  simplifying 
and  making  more  uniform  the 
requirements  of  §  1040.10(g)(6)  and 
(g)(7)  for  labels  for  noninterlocked  and 
defeatably  interlocked  protective 
housings.  The  present  label  wordings 
depend  on  the  level  of  the  internal  laser 
radiation  with  the  protective  housing 
open  or  removed  and  are  a  complex 
matrix. 

15.  FDA  is  considering  simplifying 
§  1040.10(h)(1)  and  adding  a 
requirement  for  the  hazardous  area 
surrounding  a  laser  product  to  be 
identified  in  the  user  instructions.  FDA 
will  also  consider  making  other 
requirements  of  this  section  less  specific 
to  permit  greater  flexibility  in  providing 
the  required  instructions  for  user  safety. 

16.  FDA  is  considering  amendment  of 
§  1040.11(a)  for  medical  laser  products 
to  require  a  visible  or  audible  indication 
during  actual  emission  of  laser  radiation 
in  excess  of  the  AEL  of  Class  Illa  from 

a  medical  laser  product.  This 
requirement  is  being  considered  in 
order  to  bring  the  FDA  standard  into 
closer  agreement  with  the  requirements 
of  lEC  standard  601-2-2  for  medical 
laser  equipment  The  emission  indicator 
presently  required  by  §  lG40.10(f)(5)  on 
Class  Illb  and  Class  IV  medical  laser 
products  provides  its  indication 
sufficiently  prior  to  laser  emission  for 
people  in  the  vicinity  to  take  action  to 
avoid  exposure.  On  existing  laser 
devices,  the  delay  in  actual  emission 
fit)m  the  time  of  the  indication  has  been 
observed  to  range  from  a  few  seconds  to 
some  minutes.  However,  this  indicator 
may  continue  to  provide  its  indication 
for  an  extended  time  while  the  product 
is  in  a  standby  mode  and  not  actually 
emitting,  decreasing  its  value  as  an 
alarm.  The  proposed  amendments 
would  incorporate  the  approach  used  in 
the  lEC  standard,  which  reflects  the 
concern  that  people  in  the  vicinity 
should  be  alerted  while  the  laser  is 
actually  emitting  and  when  precautions 
are  actually  required  to  avoid  exposure. 

17.  FDA  is  considering  amendment  of 
§  1040.11(a)  to  require  an  emergency 
laser  stop  control  for  Class  lUb  and  Class 
IV  medical  laser  products.  This 
requirement  would  bring  the  FDA 
standard  into  closer  agreement  with  the 
requirements  of  lEC  standard  601-2-22. 
The  emergency  stop  control  could  be  a 
panel  or  foot  switch  readily  accessible 
to  the  operator  of  the  product.  This 
control  would  provide  an  alternate  and 
additional  control  to  the  key-actuated 


master  control  required  under 

§  1040.10(f)(4),  or  any  other  such  control 

that  might  be  present  for  the  purpose  of 

terminating  laser  emission  in  response 

to  emergencies  or  unintended 

occurrences. 

18.  FDA  is  considering  amendment  of 
§  1040.11(a)  to  require  optical  or 
electrical  monitoring  of  the  operation  of 
lasers  in  Class  Illb  and  Class  IV  medical 
laser  products.  This  requirement  is 
being  considered  in  order  to  bring  the 
FDA  standard  into  closer  agreement 
with  the  requirements  of  lEC  standard 
601-2-22.  The  monitoring  of  the 
operation  of  the  laser  is  intended  to 
warn  the  operator  of  excessive 
fluctuations  in  laser  emission  or 
excursions  fit)m  a  set  level  of  emission. 
This  requirement  would  be  in  addition 
to  the  present  requirement  of 

S  1040:il(a)(l)  that  the  laser  product 
incorporate  a  system  for  measurement  of 
the  level  of  laser  radiation  intended  for 
irradiation  of  the  human  body.  In  many 
cases  the  meeting  of  the  present 
requirement  may  satisfy  the  proposed 
requirement;  however,  an  additional 
means  of  monitoring  would  be  required 
for  those  laser  products  in  which  the 
output  is  only  measured  occasionally, 
such  as  before  a  procedure  or  between 
patient  exposures. 

19.  FDA  is  considering  amendment  of 

§  1040.11(c)  to  require  specific  warnings 

in  the  user  instructions  for 

demonstration  laser  products  against 

exposure  of  spectators  to  laser  radiation 

in  excess  of  Class  I  AEL.  When  this 

section  was  amended  to  allow  the 

promotion  of  Class  Ilia  demonstration 

laser  products,  the  proliferation  in  these 

products  that  occurred  was  not 

anticipated.  In  the  preamble  to  the 

amendment,  FDA  expressed  its  policy 

that  the  same  restrvtions  applicable 

under  variances  to  Class  Illb  and  Class 

IV  laser  products,  against  exposure  of 

the  public  to  hazardous  levels  of  laser 

radiation  should  also  apply  to  the  lower 

classes  for  which  variances  are  not 

required.  However,  since  the 

amendments  were  published.  FDA  has 

become  aware  of  some  instances  of 

promotion  of  Gass  Ula  demonstration 

laser  products  for  direct  exposure  of  the 

public  by  trade  show  exhibitors  and 

promotional  pictures  depicting  such 

practices.  For  this  reason,  FDA  believes 

it  is  appropriate  to  require 

manufacturers  to  publish  warnings  that 

these  products  are  not  to  be  used  for 

exposure  of  the  public  to  ensure  that 

this  information  is  available  to 

purchasers  and  users. 

1 
m.  Comments  ^ 

Interested  persons  may,  on  or  before 
August  9, 1993  submit  to  the  Dockets 
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Management  BraDch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

FDA  is  preparing  to  present  its 
proposals  to  amend  the  standard  to  the 
Technical  Electronic  Product  Radiation 
Safety  Standards  Committee  (TEFRSSC) 
prior  to  the  publication  of  proposed 
amendments  in  the  Federml  Register. 
TEPRSSC  is  an  advisory  committee 
established  by  the  Radiation  Control  for 
Health  and  Safety  Act  of  1968  to 
provide  consultation  before  the 
Commissioner  of  Food  and  Drugs 
prescribes  any  performance  standard  for 
an  electronic  product.  An  opportunity 
for  public  comment  will  be  provided  in 
conjunction  with  the  presentation  to 
TEPRSSC.  in  addition  to  the 
opportunity  being  provided  with  this 
notice.  All  comments  received  will  be 
considered  to  the  fullest  possible  extent 
in  formulating  the  proposed 
amendments. 

rv.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  p>ersons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  IEC825:  "Radiation  Safety  of  Laser 
Products.  Equipment  Qassiflcation. 
Requirements  and  User's  Guide,"  American 
National  Standards  Institute,  11  West  42d  St., 
New  York.  NY  10036. 19#». 

2.  lEC  825:  Amendment  to  lEC  825  (1984). 
available  as  almve,  1990. 

3.  lEC  601-2-22:  "Medical  Electrical 
Equipment,  Part  11:  Particular  Requirements 
for  the  Safety  oT  Diagnostic  and  Therapeutic 
L.aser  Equipment,"  available  as  above,  1992. 

4.  Zr-136.1:  "American  National  Standard 
for  the  Safie  Use  of  leasers,"  Laser  Institute  of 
America.  12424  Research  Pkwy.,  suite  130. 
Orlando.  FL  32826. 1986. 

5.  Z-535.4:  "American  National  Standard 
for  Product  Safety  Signs  and  Lal>els," 
National  Electrical  Manufocturers 
Association,  2101  L  St.  NW..  Washington.  DC 
20037. 1991. 

Dated:  April  23, 1993. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

(PR  Doc  93-10885  Filed  5-7-93;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
(CO-45-«l] 
RIN  154S-ACM8 

Proposed  Rulemaking  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards 

AGENCY:  Interna)  Revenue  Service, 

Treasjiry. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  This  document  proposes  rules 
to  determine  whether  stock  of  a  loss 
corporation  is  owned  as  a  result  of  being 
a  qualified  creditor  for  purposes  of 
section  382(1K5)(E)  of  the  bitemal 
Revenue  Code  and  the  regulations 
thereunder  and  withdraws  previously 
proposed  regulations  addressing  this 
subject.  See  56  FR  47921  (September  23. 
1991).  These  rules  will  help  a  loss 
corporation  to  determine  whether  it  is 
eligible  for  the  special  rules  of  section 
382(1)(5). 

DATES:  Written  comments  must  be 
received  by  July  6, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments 
to  be  presented)  at  the  public  bearing 
scheduled  for  10  a.m.  July  16, 1993, 
must  be  received  by  July  6, 1993.  See 
the  notice  of  bearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor,  7400  Corridor,  Interna!  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  Send 
requests  to  speak,  outlines  of  oral 
comments,  and  written  comments  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attention: 
CC:DOM :CORP;T:R  ICO-45-9H,  Room 
5228.  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  C.  MacKeen  concerning  the 
regulations  (202-622-7550);  Mike 
Slaughter  concerning  the  hearing  (202- 
622-7190)  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
OfHce  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3504(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  OHice  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 


Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  BIS 
Reports  Clearance  Officer,  TJT, 
Washiiigton.  DC  20224. 

The  collections  of  information  in 
these  proposed  regulations  are  in 
§§  1.382-9  (d)(2)(iii)  and  (d)(4)(iv).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  assure  that  a  loss 
corporation  properly  determines  the 
amount  of  stock  that  it  issues  in 
exchange  for  qualified  indebtedness. 
The  respondents  will  be  persons  who 
hold  the  indebtedness  of  loss 
corporations  that  may  qualify  for  the 
special  bankruptcy  provision  of  section 
382(1)(5). 

These  estimates  are  approximations  of 
the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or 
lesser  time,  depending  on  their 
particular  circumstances.  f 

Estimated  total  annual  reporting 
burden:  250  hours. 

Estimated  burden  per  respondent 
varies  horn  10  minutes  to  1  hour 
depending  on  individual  circumstances, 
with  an  estimated  average  of  15 
minutes. 

Estimated  number  of  respondents: 
1000. 

Estimated  frequency  of  res{>onses:  1 
per  respondent. 

Background 

This  document  proposes  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  382  of  the  Internal 
Revenue  Code  (Code).  Section  382 
limits  the  amount  of  income  earned  by 
a  corporation  after  an  ownership  change 
that  can  be  ofEset  by  losses  incurred 
prior  to  the  ownership  change.  In 
general,  an  ownership  change  is  an 
increase  of  more  than  50  percentage 
points  in  stock  ownership  by  5-percent 
shareholders  over  a  three-year  period. 

Section  382(I)(5)  provides  special 
rules  for  ownership  changes  resulting 
from  bankruptcy  proceedings.  A  loss 
corporation  that  qualifies  for  the  special 
rules  can  use  its  loss  carryforwards, 
after  certain  reductions,  against  its  post- 
change  income  without  limitation  by 
section  382.  A  loss  corporation  qualifies 
only  if  its  pre-change  shareholders  and 
creditors  own  at  least  50  percent  of  its 
stock  after  the  ownership  change. 
Section  382(1)(5)(E)  provides  that  stock 
issued  in  exchange  for  indebtedness 
counts  toward  the  50  percent  threshold 
of  section  382(1)(5]  only  if  the 
indebtedness  (1)  was  held  by  the 
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creditor  at  least  18  mootlu  befora  the 
bankruptcy  filing,  or  (2)  arose  in  the 
ordinary  course  of  the  trade  or  business 
of  the  loss  corporation  and  was  held  at 
ail  times  by  the  same  beneficial  owner. 

In  September,  1991,  the  Service 
proposed  regulations  regarding  the 
continuous  ownership  requirement  of 
section  3820)(5)(E).  See  56  FR  47921 
(September  23, 1991).  The  1991 
proposed  regulations  contained  special 
rules  to  simplify  the  determination  of 
whether  the  holders  of  widely-held 
indebtedness  met  the  continuous 
ownership  requirement  of  section 
382(1)(5)(E).  In  addition,  the  proposed 
regulations  provided  guidance  regarding 
when  indebtedness  arises  in  the 
ordinary  course  of  the  trade  or  business 
of  a  loss  corporation.  The  Service 
received  comments  on  the  proposed 
regulations  and  held  a  hearing 
concerning  the  proposed  regulations  on 
November  20, 1991.  This  document 
hereby  withdraws  the  proposed 
regulations. 

Explanation  of  Provisions 

|4.  Definitions  of  Qualified  Creditor  and 
Qualified  Indebtedness 

Section  1.382-9(b)(2)  of  the 
regulations  provides  generally  that 
$ection  382(1)(5)  of  the  Code  does  not 
f  pply  to  an  ownership  change  unless 
"  ihe  pre-change  shareholders  and 
qualified  creditors  of  the  old  loss 
corporation  own  (after  the  ownership 
change  and  as  a  result  of  being  pre- 
change  shareholders  or  qualified 
creditors  immediately  before  the 
ownership  change)  at  least  50  percent  of 
the  stock  of  the  new  loss  corporation. 
The  amendments  proposed  in  this 
document,  following  the  1991  proposed 
regulations,  provide  that  a  qualified 
creditor  is  the  beneficial  owner, 
immediately  before  the  ownership 
change,  of  qualified  indebtedness  of  the 
loss  corporation.  Indebtedness  of  a  loss 
corporation  is  qualified  indebtedness  if 
it  (1)  has  been  owned  by  the  same 
beneficial  owner  since  the  date  that  is 
18  months  before  the  date  of  the  filing 
of  the  title  11  or  similar  case,  or  (2) 
arose  in  the  ordinary  course  of  the  trade 
or  business  of  the  loss  corporation  and 
has  been  owned  at  all  times  by  the  same 
beneficial  owner. 

B.  Ordinary  Course  Indebtedness 

The  1991  proposed  regulations 
jMtJvided  that  ordinary  course 
indebtedness  is  indebtedness  incurred 
by  the  loss  corp>oration  in  connection 
with  the  normal,  usual  or  customary 
conduct  of  business,  determined 
without  regard  to  whether  the 
indebtedness  funds  ordinary  or  capital 


expenditures  of  the  loss  corpwation. 
This  definition  closely  followed  the 
language  of  the  relevant  legislative 
history.  See  H.R.  Rep.  No.  841,  99th 
Cong.,  2d  Sess.  n-192  (1986).  The  1991 
proposed  regulations  also  provided 
specific  examples  of  ordinary  course 
indebtedness.  The  provisions  regarding 
ordinary  course  indebtedness  included 
in  these  proposed  amendments  are 
virtually  identical  to  those  of  the  1991 
proposed  regulations.  In  response  to 
comments  on  the  proposed  regulations, 
however,  these  proposed  amendments 
include  an  addition&l  example  of 
ordinary  course  indebtedness  and 
provide  a  special  rule  for  claims  arising 
fi-om  the  rejection  of  a  burdensome 
contract  or  lease  pursuant  to  the  title  11 
or  similar  case. 

C.  Treatment  of  Certain  Indebtedness  as 
Continuously  Owned  by  the  Same 
Owner 

The  1991  proposed  regulations 
contained  special  rules  intended  to 
simplify  the  determination  of  whether 
the  holders  of  widely-held  indebtedness 
met  the  continuous  ownership 
requirement  of  section  382(1)(5)(E).  As 
the  preamble  to  the  1991  proposed 
regulations  explained,  tracking  the 
ownership  of  widely-held  indebtedness 
can  be  costfy  and  difficuh,  because,  for 
example,  the  indebtedness  is  often  held 
in  street  name.  To  alleviate  these 
difficulties,  the  1991  proposed 
regulations  generally  would  have 
allowed  a  loss  corporation  to  treat  all  or 
a  portion  of  each  class  of  its  widely-held 
indebtedness  as  always  having  been 
owned  by  the  same  beneficial  owners. 
The  amount  that  could  have  been  so 
treated  was  the  amount  owned  by  less- 
than-5-percent  beneficial  owners  on 
either  the  plan  date  or  the  date  of  the 
ownership  change,  whichever  amount 
was  lower.  The  plan  date  was  defined 
generally  as  the  date  of  approval  of  a 
plan  of  reorganization.  The  1991 
proposed  regulations  would  have 
required  measurement  of  ownership  of 
widely-held  indebtedness  on  the  plan 
date  to  preclude  the  application  of  the 
special  rule  for  widely-held 
indebtedness  to  indebtedness 
accumulated  by  speculative  investors 
and  sold,  prior  to  the  change  date,  to 
purchasers  who  each  own  less  than  5 
percent  of  the  class  of  indebtedness. 

The  1991  proposed  regulations 
provided  optional  procedures  to 
determine  ownership  of  widely-held 
indebtedness  on  the  plan  date  and  the 
change  date.  These  optional  procedures 
were  intended  to  simplify  the 
determination  of  the  portion  of 
indebtedness  held  in  street  name  owned 


by  one  or  more  lesa-than-5-percent 
beneficial  owners. 

Based  on  comments  on  the  1991 
proposed  regulations,  the  Service 
determined  that  the  rules  of  the 
proposed  regulations  can  be  simplified, 
thereby  further  reducing  the 
administrative  difficulties  involved  in 
the  application  of  section  382(i)(5),  and 
facilitating  planning  regarding  the 
application  of  that  section.  In  particular, 
the  affiendments  proposed  in  this 
document  include  a  de  minimis  rule 
that  allows  a  loss  corporation  to  treat 
indebtedness  as  always  having  been 
owned  by  the  beneficial  owner  of  the 
indebtedness  immediately  before  the 
ownership  change  if  the  beneficial 
owner  is  not,  immediately  after  the 
ownership  change,  either  a  5-percent 
shareholderor  an  entity  through  which 
a  5-percent  shareholder  owns  an 
indirect  ownership  interest  in  the  loss 
corporation  (a  5-percent  entity).  For 
purposes  of  the  de  minimis  rule,  the 
term  5-percent  shareholder  includes  any 
person  who  is  a  5-percent  shareholder 
of  the  loss  corporation  within  the 
meaning  of  §  1.382-2T{^.  The  de 
minimis  rule  does  not  apply  to 
indebtedness  owned  by  a  person  whose 
participation  in  formulating  a  plan  of 
reorganization  makes  evident  to  the  loss 
corporation  that  the  f)erson  has  not 
owned  the  indebtedness  for  the 
requisite  period.  This  exception  would 
apply  regardless  of  whether  the 
participant  exchanges  the  indebtedness 
for  stock  pursuant  to  the  plan  or 
transfers  the  indebtedness  to  other 
persons  prior  to  the  effective  date  of  the 
plan. 

Several  factors  contribute  to  the 
simplification  achieved  by  the  proposed 
amendments.  By  extending  the  de 
minimis  concept  underlying  the  1991 
proposed  regulations,  the  proposed 
amendments  address  the  practical 
difficulties  of  applying  the  rules  of 
section  382(I)(5)(E)  to  indebtedness  that 
i§  not  widely-held.  Because  the 
proposed  amendments  incorporate 
existing  5-percent  shareholder  concepts, 
they  are  simpler  and  easier  to  apply. 
Loss  corporations  must  identify  their  5- 
percent  shareholders  for  purposes  of 
section  382  generally.  Thus,  the 
proposed  anrandments  do  not  impose 
any  additional  administrative  burdens. 
In  particular,  use  of  5-percent 
shareholder  concepts  obviates  the  need 
for  the  detailed  optional  procedures 
included  in  the  1991  proposed 
regulations  for  determining  ownership 
of  widely-held  indebtedness. 

Finally,  the  proposed  amendments  do 
not  require  a  loss  corporation  applying 
the  de  minimis  rule  to  determine  the 
o%«rr>ership  of  its  indebtedness  on  any 
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date  other  than  the  change  date.  The 
Service  determined  that  the  possibility 
of  purchases  and  sales  of  indebtedness 
by  speculative  investors  do  not  justify 
the  additional  burdens  involved  in 
requiring  loss  corporations  to  measure 
the  ownership  of  their  indebtedness  on 
the  plan  date  as  well  as  the  change  date. 

As  noted  above,  the  de  minimis  rule 
applies  only  if  the  owner  of  the 
indebtedness  prior  to  the  owner^ihip 
change  is  not,  thereafter,  either  a  ?• 
percent  shareholder  or  a  5-percent 
entity.  Because  of  the  attribution  rules 
of  §  1.382-2T{h)(2),  the  de  minimis  rule 
is  not  conditioned  solely  on  whether  the 
owner  of  indebtedness  becomes  a  5- 
percent  shareholder.  Under  the 
attribution  rules,  an  entity  that  receives 
5  percent  or  more  of  loss  corporation 
stock  in  exchange  for  indebtedness 
would  not  be  a  5-percent  shareholder. 
Instead,  the  stock  held  by  the  entity 
would  be  attributed  to  the  owners  of  the 
entity  and  treated  as  not  owned  by  the 
entity  itself.  To  insure  that  the  de 
minimis  rule  does  not  apply  to 
indebtedness  owned  by  an  entity  that 
directly  owns,  after  the  ownership 
change,  at  least  5  percent  of  the  loss 
corporation  stock,  the  rule  does  not 
apply  if  the  entity  is  a  5-percent  entity. 

For  purposes  of  the  de  minimis  rule, 
the  option  attribution  rules  of  §  1.382- 
2T(h)(4)  do  not  apply  in  identifying  5- 
percent  shareholders.  The  de  minimis 
rule  does  not  apply  to  indebtedness, 
however,  if  the  loss  corporation  has 
actual  knowledge  immediately  after  the 
ownership  change  that  the  exercise  of 
an  option  to  acquire  or  dispose  of  its 
stock  would  cause  the  beneficial  owner 
of  the  indebtedness  immediately  before 
the  ownership  change  to  be.  thereafter. 
a  5-percent  shareholder  or  a  5-percent 
entity.  This  treatment  of  options  applies 
only  to  determine  whether  indebtedness 
of  the  loss  corporation  is  qualified 
indebtedness.  The  proposed 
amendments  do  not  affect  the  option 
rules  provided  in  §  1.382-9(e),  which 
apply  to  determine  the  percentage  of 
loss  corporation  stock  owned  after  the 
ownership  change  by  persons  who  were 
pre-change  shareholders  or  qualified 
creditors  of  the  loss  corporation. 

D.  Special  Rule  if  Indebtedness  Is  a 
Large  Portion  of  a  Beneficial  Owner's 
Assets 

The  1991  proposed  regulations 
included  a  special  rule  under  which 
indebtedness  of  a  loss  corporation 
generally  would  not  have  been  qualified 
indebtedness  if  (1)  the  beneficial  owner 
of  the  indebtedness  itself  had  had  an 
ownership  change  during  a  prescribed 
period  and  (2)  the  indebtedness 
represented  more  than  25  percent  of  the 


beneficial  owner's  gross  assets  on  the 
change  date.  This  special  rule  would  not 
have  applied,  however,  if,  immediately 
before  the  ownership  change  of  the  loss 
corporation,  the  beneficial  owner  owned 
less  than  $100,000  of  the  loss 
corporation's  indebtedness,  or  the 
beneficial  owner  owned  widely-held 
indebtedness  that  was  less  than  5 
percent  of  its  class.  As  stated  in  the 
preamble  to  the  1991  proposed 
regulations,  this  special  rule  was 
considered  necessary  to  prevent  the 
creation  of  special  purpose  entities  to 
hold  corporate  indebtedness  so  tliat,  if 
the  debtor  became  financially  troubled, 
ultimate  economic  ownership  of  the 
indebtedness  could  be  transferred  by 
selling  interests  in  the  entity  without 
adversely  affecting  the  debtor's  ability  to 
qualify  under  section  382(1)(5).  The 
amendments  proposed  in  this  document 
include  a  special  rule  that  is  similar  to 
that  of  the  1991  proposed  regulations. 
Consistent  with  the  de  minimis  rule 
described  in  Part  (C),  however,  the 
special  rule  applies  only  if  the 
beneficial  owner  of  the  indebtedness  is 
a  5-percent  entity. 

E.  Tacking  Rules 

The  preamble  to  the  1991  proposed 
regulations  included  a  request  for 
comments  on  whether,  in  certain 
circumstances,  a  transferee  of  debt 
should  be  treated  as  having  owned  the 
debt  during  the  period  that  it  was  held 
by  the  transferor  for  the  purpose  of 
determining  whether  the  debt  meets  the 
continuous  ownership  requirement  of 
section  382(1)(5)(E).  Based  in  part  on 
comments  on  the  1991  proposed 
regulations,  the  amendments  proposed 
in  this  document  include  tacking  rules 
that  provide  such  treatment. 

In  general,  under  the  proposed 
amendments,  a  transferee  of 
indebtedness  in  a  qualified  transfer  is 
treated  as  having  owned  the 
indebtedness  for  the  period  that  it  was 
owned  by  the  transferor  for  the  purpose 
of  determining  whether  the 
indebtedness  is  qualified  indebtedness. 
A  transfer  is  a  qualified  transfer  if  (1) 
the  transfer  is  between  related  parties, 
(2)  the  transfer  is  pursuant  to  a 
customary  loan  syndication,  (3)  the 
transfer  is  by  an  underwriter  pursuant  to 
an  underwriting,  (4)  the  transferee's 
basis  in  the  indebtedness  is  determined 
under  section  1014  or  1015  or  with 
reference  to  the  transferor's  basis  in  the 
indebtedness,  (5)  the  transfer  is  in 
satisfaction  of  a  right  to  receive  a 
pecuniary  bequest,  (6)  the  transfer  is 
pursuant  to  a  divorce  or  separation 
instrument,  or  (7)  the  transfer  is  by 
reason  of  subrogation.  A  transfer  of 
indebtedness  is  not  a  qualified  transfer, 


however,  if  the  transferee  acquired  the 
indebtedness  for  a  principal  purpose  of 
benefitting  from  the  losses  of  the  loss 
corporation. 

The  proposed  amendments  provide  a 
special  rule  for  cases  in  which  a  loss 
corporation  satisfies  its  indebtedness 
with  new  indebtedness,  either  through 
an  exchange  of  new  indebtedness  for 
old  indebtedness  or  a  change  in  the 
terms  of  indebtedness  that  results  in  an 
exchange  under  section  1001.  Under 
this  rule,  the  owner  of  the  new 
indebtedness  is  treated  as  having  owned 
the  new  indebtedness  for  the  period  that 
it  owned  the  old  indebtedness.  In 
addition,  the  new  indebtedness  is 
treated  as  having  arisen  in  the  ordinary 
course  of  the  trade  or  business  of  the 
loss  corporation  if  the  old  indebtedness 
so  arose. 

F.  Proposed  Effective  Dates 

The  proposed  amendments  apply  to 
ownership  changes  occurring  on  or  after 
the  date  the  Treasury  Decision  adopting 
these  amendments  is  filed  with  the 
Federal  Register.  The  Service  intends 
that  the  final  regulations  will  ensure 
that  taxpayers  are  not  disadvantaged  by 
the  withdrawal  of  the  1991  proposed 
regulations  and  requests  comments  on 
ways  to  achieve  this  result. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  the.se 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7804(f)  of  the  Code, 
these  regulations  were  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  pubhc  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  held  at  10:00  a.m.,  July 
16, 1993.  See  notice  of  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 
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Drafting  lafomutioa 

.  I   The  prindpal  author  of  these 
tegulations  is  Diana  C  MacKeen.  Office 
of  Assistant  Chief  Counsel  (Corporate). 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subfecta  in  26  CFR  1.381(8)-1 
Through  1.383-3 

I  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  he  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1959 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation  to  read  as  follows: 

Autlwrity:  26  U.S.C  7805  •  •  *  Section 
1.382-9  also  issued  under  26  U.S.C  3a2(m). 

Par.  2.  Section  1.382-1  is  amended  by 
adding  an  entry  for  paragraph  (d)  and 
continuing  to  reserve  the  entry  for 
paragraph  (c)  of  §  1.382-9  to  read  as 
follows: 

§1.382-1    Table  of  cont«tts. 


1.382-9    Special  Rules  Under  Section 
382  for  Corporations  Under  the 
Jurisdiction  of  a  Court  in  a  Title  11  or 
Similar  Case. 

•        •        •        •       • 

(c)  (ReMrvedl 

(d)  Rules  for  determining  whether  stock  of 
the  loss  corporation  it  owned  as  a  result  of 
being  a  qualified  creditor. 

(1)  Qualified  creditor. 

(2)  General  rules  for  determining  whether 
indebtedness  is  qualified  indebtedness. 

(i)  Definition. 

(ii)  Determination  of  beneficial  ownership. 

(iii)  Duty  of  inquiry. 

(iv)  Ordinary  course  indebtedness. 

(3)  Treatment  of  certain  indebtedness  as 
continuously  owned  by  the  same  owner. 

(i)  In  general. 

(ii)  Operating  rules. 

(iii)  Indebtedness  owned  by  beneficial 
owner  who  becomes  a  S-percent  shareholder 
or  5-percent  entity. 

(iv)  Example. 

U)  Special  rule  if  indebtedness  Is  a  large 
portion  of  creditor's  assets. 

(i)  In  general. 

(ii)  Applicable  period. 

(iii)  Determination  of  ownership  change. 

(iv)  Reliance  on  statement. 

(5)  Tacking  of  ownership  periods. 

(i)  Transferee  treated  as  owning 
indebtedness  for  period  owned  by  transferor. 

(ii)  Qualified  transfer. 


(iii)  Exceptioa 

(iv)  Debt-for-debt  exchanges. 

(6)  Effective  date. 

Par.  3.  Section  1.382-9  is  amended  as 
follows: 

1.  The  last  sentence  of  paragraph  (a) 
is  revised  to  read  as  set  forth  below; 

2.  Paragraph  (d)  is  added  to  read  as  set 
forth  below; 

3.  The  second  sentence  of  paragraph 
(e)(1)  is  revised  to  read  as  set  forth 
below. 

11.382-9  Special  rules  under  SMtlon  382 
for  corporations  under  the  Jurisdiction  of  a 
court  in  a  title  11  or  similar  clie. 

(a)  •  *  •  Terms  and  nonfenclature 
used  in  this  section,  and  not  otherwise 
defined  herein  (including  the 
nomenclature  and  assumptions  in 
§  1.382-2T(b)  relating  to  the  examples) 
have  the  same  respective  meanings  as  in 
section  382  and  the  regulations 
thereunder. 
•        •        •        •        * 

(d)  Ruies  for  determining  whether 
stock  of  the  loss  corporation  is  owned  as 
a  result  of  being  a  qualified  creditoi^— 
(1)  Qualified  creditor.  A  qualified 
creditor  is  the  beneficial  owner, 
immediately  before  the  ownership 
change,  of  qualified  indebtedness  of  the 
loss  corporation.  A  qualified  creditor 
owns  stock  of  the  new  loss  corporation 
(or  a  controlUng  corporation)  as  a  result 
of  being  a  qualified  creditor  only  to  the 
extent  that  the  qualified  creditor 
receives  stock  in  full  or  partial 
satisfaction  of  qualified  indebtedness  in 
a  transaction  that  is  ordered  by  the  court 
or  is  pursuant  to  a  plan  approved  by  the 
court  in  a  title  11  or  similar  case.  For 
piuposes  of  this  paragraph  (d)(1), 
ownership  of  stock  after  the  ownership 
change  is  determined  without  applying 
the  attribution  rules  generally 
applicable  under  section  382(1}(3KA)  or 
§1.382-2T(h). 

(2)  General  rules  for  determining 
whether  indebtedness  is  qualified 
indebtedness — (i)  Definition. 
Indebtedness  of  the  loss  corporation  is 
qualified  indebtedness  if  it — 

(A)  Has  been  owned  by  the  same 
beneficial  owner  since  the  date  that  is 
18  months  before  the  date  of  the  filing 
ofthe  title  11  or  similar  case;  or 

(B)  Arose  in  the  ordinary  course  ofthe 
trade  or  business  ofthe  loss  corporation 
and  has  been  owned  at  all  times  by  the 
same  beneficial  owner. 

(ii)  Determination  of  beneficial 
ownership.  For  purp>oses  of  paragraph 
(d)(2)(i)  of  this  section,  beneficial 
ownership  of  indebtedness  is 
determined  without  applying  attribution 
rules. 

(iii)  Duty  of  inquiry.  The  loss 
corporation  must  determine  that 


indebtedness  that  the  loss  corporation 
treats  as  Qualified  indebtedness,  other 
than  indebtedness  to  which  paragraph 
(d)(3)(i)  of  this  section  applies,  has  been 
owned  for  the  requisite  period  by  the 
beneficial  owner  who  owns  the 
indebtedness  immediately  before  the 
ovmership  change.  The  loss  corporation 
may  rely  on  a  statement,  signed  under 
penalties  of  perjury,  by  a  beneficial 
owner  regarding  the  amount  of 
iAdebtedness  the  beneficial  owner  owns 
and  the  length  of  time  that  the  beneficial 
owner  has  owned  the  indebtedness, 
(iv)  Ordinary  course  indebtedness. 
For  purpo.ses  of  this  paragraph  (d)(2), 
indebtedness  arises  in  the  ordinary 
course  ofthe  loss  corporation's  trade  or 
business  only  if  the  indebtednes^s 
incurred  by  die  loss  corporation  in 
connection  with  the  normal,  usual,  or 
customary  conduct  of  business. 
determined  without  regard  to  whether 
the  indebtedness  funds  ordinary  or 
capital  expenditures  of  the  loss 
corporation.  For  example,  indebtedness 
(other  than  indebtedness  acquired  for  a 
principal  purpose  of  being  exchanged 
for  stock)  arises  in  the  ordinary  course 
of  the  loss  corporation's  trade  or 
business  if  it  is  trade  debt;  a  tax  liabiUty; 
a  liability  arising  from  a  past  or  present 
emplo)mriont  relationship,  a  past  or 
present  business  relationship  with  a 
supplier,  customer,  or  competitor  ofthe 
loss  corporation,  a  tort,  a  breach  of 
warranty,  or  a  breach  of  statutory  duty; 
or  indebtedness  incurred  to  pay  an 
expense  deductible  under  section  162  or 
included  in  the  cost  of  goods  sold.  A 
claim  that  arises  upon  the  rejection  of  a 
burdensome  contract  or  lease  pursuant 
to  the  title  11  or  similar  case  is  treated 
as  arising  in  the  ordinary  course  ofthe 
loss  corporation's  trade  or  business  if 
the  contract  or  lease  so  arose. 

(3)  Treatment  of  certain  indebtedness 
as  continuously  owned  by  the  same 
owner— (i)  In  general.  For  purposes  of 
paragraph  (dK2)  of  this  seaion,  a  loss 
corporation  may  treat  indebtedness  as 
always  having  been  o%vned  by  the 
beneficial  owmer  ofthe  indebtedness 
immediately  before  the  ownership 
change  if  the  beneficial  owner  is  not, 
immediately  after  the  ownership 
change,  either  a  5-percent  shareholder 
or  an  entity  through  which  a  5-percent 
shareholder  owns  an  indirect  ownership 
interest  in  the  loss  corporation  (a  5- 
perceiit  entity).  This  paragraph  (d)(3)(i) 
does  not  apply  tu  indebtedness 
beneficially  owned  by  a  person  whose 
participation  in  formulating  a  plan  of 
reorganization  makes  evident  to  the  loss 
corporation  (whether  or  not  the  loss 
corporation  had  previous  knowledge) 
that  the  person  has  not  owned  the 
indebtedness  for  the  requisite  jjeriod. 
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(ii)  Operating  rules.  For  purposes  of 
paragraph  (d)(3)(i)  of  this  section: 

(A)  Ifa  loss  corporation  has  actual 
knowledge  of  a  coordinated  acquisition 
of  its  indebtedness  by  a  group  of 
persons,  through  a  formal  or  informal 
understanding  among  themselves,  for  a 
principal  purpose  of  exchanging  the 
indebtedness  for  stock,  the  indebtedness 
(and  any  stock  received  in  exchange 
therefor)  is  treated  as  owned  by  an 
entity.  A  principal  element  in 
determining  if  an  understanding  exists 
among  members  of  a  group  is  whether 
the  investment  decision  of  each  member 
is  based  upon  the  investment  decision 
of  one  or  more  other  members. 

(B)  If  the  loss  corporation  has  actual 
knowledge  regarding  stock  ovwiership 
described  in  §  1.382-2T(k)(2).  the  loss 
corporation  must  take  that  ownership 
into  account  in  determining  which 
beneficial  owners  of  indebtedness  are, 
immediately  after  the  ownership 
change.  5-percent  shareholders  or  5- 
percent  entities.  The  loss  corporation  is 
not  required  to  take  into  account  an 
ownership  interest  described  in  §  1.382- 
2T(k)(4)  unless  the  loss  corporation  has 
actual  knowledge  of  the  ownership 
interest. 

(C)  The  term  5-percent  shareholder 
includes  any  person  who  is  a  5-percent 
shareholder  of  the  loss  corporation 
within  the  meaning  of  §  1.382-2T(g). 
without  regard  to  the  option  attribution 
rules  of  section  382(1){3)(A)  or  §1.382- 
2T(h)(4). 

(D)  Paragraph  (d)(3](i)  of  this  section 
does  not  apply  to  indebtedness  if  the 
loss  corporation  has  actual  knowledge 
immediately  after  the  ownership  change 
that  the  exercise  of  an  option  to  acquire 
or  dispose  of  stock  of  the  loss 
corporation  would  cause  the  beneficial 
owner  of  the  indebtedness  immediately 
before  the  ownership  change  to  be,  after 
the  ownership  change,  either  a  5- 
percent  shareholder  or  a  5-percent 
entity.  An  interest  that  is  similar  to  an 
option,  within  the  meaning  of  §  1.382- 
2T(h)(4)(v),  is  treated  as  an  option  for 
purposes  of  this  paragraph  (d)(3)(ii)(D). 

(iii)  Indebtedness  owned  by  beneficial 
owner  who  becomes  a  5-percent 
shareholder  or  5-percent  entity.  If  the 
beneficial  owner  of  indebtedness 
immediately  before  the  ownership 
change  is  a  5-percent  shareholder  or  5- 
percent  entity  immediately  after  the 
ownership  change,  the  general  rules  of 
paragraph  (d)(2)  of  this  section  apply  to 
determine  whether  the  indebtedness  has 
been  owned  for  the  requisite  period  by 
the  beneficial  owner. 

(iv)  Example.  The  following  example 
illustrates  paragraph  (d)(3)  of  this  section. 

(^)(1)  L  is  a  loss  corporation  In  a  title  11 
\      case\  The  plan  of  reorganization  of  L 


approved  by  the  lunkruptcy  court  provides 

for  the  satisfaction  of  claims  by  the  issuance 

of  new  L  common  stock  to  its  creditors  as 

follows: 

A — 2  percent 

B — 7.5  percent 

C — 2.5  percent 

PI — 3  percent 

P2— 10  percent 

P3— 4.9  percent 

P4— 4.9  percent 

P5— 4.9  percent 

(2)  P2  is  owned  by  Public  P2.  L  has  actual 
knowledge  that  D  owns  P3,  P4  and  PS.  In 
addition,  L  has  actual  knowledge, 
immediately  after  the  ownership  change,  that 
C  owns  an  option  to  acquire  newly-issued 
stock  of  L  that,  if  exercised,  would  increase 
C's  percentage  ownership  of  L  stock  from  2.5 
percent  to  8  percent.  An  ownership  change 
of  L  occurs  on  the  date  the  plan  becomes 
effective." 

(B)  Under  paragraph  (d)(3)(i)  of  this 
section,  L  may  treat  the  indebtedness  owned 
by  A  and  Pi  immediately  before  the 
ownership  change  as  always  having  been 
owned  by  A  and  Pi.  Neither  A  nor  Pi  is  a 
5-percent  shareholder  immediately  after  the 
ownership  change.  Further,  because  Pi  owns 
less  than  S  percent  of  the  L  stock.  Pi  is 
treated  as  an  individual,  and  the  stock  of  Pi 
is  not  attributed  to  any  other  person.  See 

S  1.382-2T(h)(2)(iii).  Therefore.  Pi  is  not  a  5- 
percent  entity. 

(C)  Paragraph  (d)(3)(i)  of  this  section  does 
not  apply  to  the  indebtedness  owned  by  B. 
C.  P2.  P3.  P4,  or  P5.  B  is  a  5-percent 
shareholder  immediately  after  the  ownership 
change.  L  has  actual  knowledge  immediately 
after  the  ownership  change  that  the  exercise 
of  C's  option  would  cause  C  to  tie  a  5-percent 
shareholder  immediately  after  the  ownership 
change.  (L  does  not  take  into  account  the 
effect  of  the  exercise  of  the  option,  however, 
in  determining  the  percentage  stock 
ownership  of  any  person  other  than  C 
because  the  deemed  exercise  would  not 
cause  any  other  person  to  be  a  S-percent 
shareholder  or  a  5-percent  entity  after  the 
ownership  change.)  P2  is  a  5-percent  entity, 
because  Public  P2,  a  5-percent  shareholder, 
owns  an  indirect  ownership  interest  in  L 
through  P2.  P3,  P4,  and  P5  are  5-percent 
entities  because  D,  a  5-percent  shareholder, 
owns  an  indirect  ownership  interest  in  L 
through  P3,  P4,  and  P5.  Because  L  has  actual 
knowledge  that  D  would  he  a  5-j)ercent 
shareholder  but  for  the  application  of 

§  1.382-2T(h)(2](iii),  that  section  does  not 
apply  to  P3,  P4,  or  P5.  See  §  1.382-2T{k)(2). 
Thus,  under  §  1.382-2T  (h)(2)(i).  the  L  stock 
owned  by  P3,  P4.  and  P5  is  attributed  to  D, 
and  D  is  a  5-percent  shareholder.  Because 
paragraph  (d)(3}(i)  of  this  section  does  not 
apply  to  the  indebtedness  owned  by  B,  C.  P2. 
P3,  P4,  and  P5,  L  may  treat  as  qualified 
indebtedness  only  indebtedness  that  it 
determines  had  been  owned  by  such  persons 
for  the  requisite  period.  See  paragraph 
(d)(2)(iii)  of  this  section. 

(4)  Special  rule  if  indebtedness  is  a 
y(i/gw  portion  of  creditor's  assets— (i)  In 
general.  Indebtedness  is  not  qualified 
indebtedness  if — 


(A)  The  beneficial  owner  of  the 
indebtedness  is  a  corporation  or  other 
entity  that  had  an  ownership  change  on 
any  day  during  the  applicable  period; 

(B)  The  indebtedness  represents  more 
than  25  percent  of  the  fair  market  value 
of  the  total  gross  assets  (excluding  cash 
or  cash  equivalents)  of  the  beneficial 
owner  on  its  change  date;  and 

(C)  The  beneftcial  owner  is  a  5- 
percent  entity  immediately  after  the 
ownership  change  of  the  loss 
corporation  (determined  by  applying  the 
rules  of  paragraph  (d)(3)  of  this  section). 

(ii)  Applicable  period.  For  purposes  of 
paragraph  (d)(4)(i)  of  this  section,  the 
term  applicable  period  means  the 
period  beginning  on  the  day  18  months 
before  the  filing  of  the  title  11  or  similar 
case  (or  the  day  on  which  the  beneficial 
owner  acquired  the  indebtedness,  if 
later)  and  ending  with  the  change  date 
of  the  loss  corporation. 

(iii)  Determination  of  ownership 
change.  For  purposes  of  paragraph 
(d)(4)(i)  of  this  section,  the 
determination  whether  a  beneficial 
owner  of  indebtedness  has  an 
ownership  change  is  made  under  the 
principles  of  section  382  and  the 
regulations  thereunder,  without  regard 
to  whether  the  beneficial  owner  is  a  loss 
corporation  and  by  beginning  the  testing 
period  no  earlier  than  the  latest  of  the 
day  three  years  before  the  change  date, 
the  day  18  months  before  the  filing  of 
the  title  11  or  similar  case,  or  the  day 
on  which  the  beneficial  owner  acquired 
the  indebtedness. 

(iv)  Reliance  on  statement.  Paragraph 
(d)(4)(i)  of  this  section  does  not  apply  to 
indebtedness  if  the  loss  corporation 
obtains  a  statement,  signed  under 
penalties  of  perjury,  by  the  beneficial 
owner  of  the  indebtedness  that  states 
that  paragraph  (d)(4)(i)  of  this  section 
does  not  apply  to  the  indebtedness. 

(5)  Tacking  of  ownership  periods — (i) 
Transferee  treated  as  owning 
indebtedness  for  period  owned  by 
transferor.  To  determine  whether 
indebtedness  transferred  in  a  qualified 
transfer  is  qualified  indebtedness,  the 
transferee  is  treated  as  having  owned 
the  indebtedness  for  the  period  that  it 
was  owned  by  the  transferor. 

(ii)  Qualified  transfer.  For  purposes  of 
paragraph  (d)(5)(i)  of  this  section,  a 
transfer  of  indebtedness  is  a  qualified 
transfer  if — 

(A)  The  transfer  is  between  partiear 
who  bear  a  relationship  to  each  other 
described  in  section  267(b)  or  707(b) 
(substituting  at  least  80  percent  for  more 
than  50  percent  each  place  it  appears  in 
section  267(b)  (and  section  267(f)(1))  or 
707(b)); 

(B)  The  transfer  is  a  transfer  of  a  loan 
within  90  days  after  its  origination. 


Federal  Register  /  Vol.  58,  No.  88  /  Monday.  May  10.  1993  /  Proposed  Rules  27503 


pursuant  to  a  customary  syndication 
transaction; 

(C)  The  transfer  is  a  transfer  of  newly 
incurred  indebtedness  by  an 
underwriter  that  owned  the 
indebtedness  for  a  transitory  period 
pursuant  to  an  underwriting; 

(D)  The  transferee's  basis  in  the 
indebtedness  is  determined  under 
section  1014  or  1015  or  with  reference 
to  the  transferor's  basis  in  the 
indebtedness; 

(E)  The  transfer  is  in  satisfaction  of  a 
right  to  receive  a  pecuniary  bequest; 

(F)  The  transfer  is  pursuant  to  any 
divorce  or  separation  instrument 
(within  the  meaning  of  section  71fb) 
(2));  or 

(G)  The  transfer  is  pursuant  to  a 
subrogation  in  which  a  bank  or 
insurance  company  acquires  a  claim 
against  a  loss  corporation  by  reason  of 
a  payment  to  the  claimant  pursuant  to 
a  letter  of  credit  or  insurance  policy. 

:    (iii)  Exception.  A  transfer  of 
indebtedness  is  not  a  qualified  transfer 
for  purposes  of  paragraph  (d)(5)(i)  of 
this  section  if  the  transferee  acquired 
the  indebtedness  for  a  principal  purpose 
of  benefitting  from  the  losses  of  the  loss 
corporation  by — 

(A)  Exchanging  the  indebtedness  for 
stock  of  the  loss  corporation  pursuant  to 
the  title  11  or  similar  case;  or 

(B)  Selling  the  indebtedness  at  a  profit 
that  reflects  the  expectation  that,  by 
reason  of  section  382(1){5),  section 
382(a)  will  not  apply  to  any  ownership 
change  resulting  from  the  title  11  or 
similar  case. 

(iv)  Debt-for-debt  exchanges.  If  the 
loss  corporation  satisfies  its 
indebtedness  with  new  indebtedness, 
either  through  an  exchange  of  new 
indebtedness  for  old  indebtedness  or  a 
change  in  the  terms  of  indebtedness  that 
results  in  an  exchange  under  section 
1001— 

(A)  The  owner  of  the  new 
indebtedness  is  treated  as  having  owned 
that  indebtedness  for  the  period  that  it 
owned  the  old  indebtedness;  and 

(B)  The  new  indebtedness  is  treated  as 
having  arisen  in  the  ordinary  course  of 
the  trade  or  business  of  the  loss 
corporation  if  the  old  indebtedness  so 
arose. 

(6)  Effective  date.  This  paragraph  (d) 
applies  to  ownership  changes  occurring 
on  or  after  (Insert  date  the  Treasury 
Dedsion  adopting  these  regulations  is 
filed  with  the  Federal  Register). 

(e)  Option  attribution  for  purposes  of 
determining  stock  ownership  under 
section  382(I)(5)(A}(ii}-{i)  In  general.  * 
•  •  An  option  that  is  owned  as  a  result 
of  being  a  pre-change  shareholder  or 
qualified  creditor  and  that,  if  exercised, 
would  result  in  the  ownership  of  stock 


by  a  pre-change  shareholder  or  qualified 
creditor  is  not  treated  as  exercised 
under  this  paragraph  (e).  •  •  • 

*        •        •        •        • 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
IFR  Doc.  93-10747  Filed  5-7-93;  8:45  am) 
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Proposed  Rulemaking  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards; 
Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  that  determine  whether 
stock  of  a  loss  corporation  is  owned  as 
a  result  of  being  a  qualified  creditor  for 
purposes  of  section  382  {1)(5)(E)  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder  and  withdraws 
previously  proposed  regulations 
addressing  this  subject. 
DATES:  The  public  hearing  will  be  held 
on  Friday.  July  16. 1993,  beginning  at  10 
a.m.  Requests  to  speak  and  outlines  of 
oral  comments  must  be  received  by 
Friday.  June  25,  1993. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW,  Washington.  DC  Requests  to  speak 
and  outlines  of  oral  comments  should 
be  submitted  to  the  Internal  Revenue 
Service,  P.O.  Box  7604,  Ben  Franklin 
Station,  Attn:  CC:CORP:T:R  |CCM5-9lJ, 
room  5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-622-7190,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1}  under 
section  382  of  the  Internal  Revenue 
Code  (Code).  These  regulations  appear 
in  the  proposed  rules  section  of  this 
issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 


time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
June  25.  1993.  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifyillg. 
Copies  of  the  agenda  will  be  available 
fne  of  charge  at  the  hearing.  » 

By  direction  of  the  Commissioner  of 
Interna)  Revenue. 
Dale  D.  Goode. 

Federal  Register  Liaison  Offiter.  Assistant 
Chief  Counsel  (Corporate!. 
IFR  Doc.  93-10870  Filed  5-7-93;  8:45  ami 

BILUNG  CODE  4aM-0t-U 


26  CFR  Parts  1  and  602 

IINTL-401-88] 

RIN  1545-ALBO 

Intercompany  Transfer  Pricing 
Regulations  Under  Section  482; 
Hearing 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on' 
proposed  regulations. 

SUMMArlV:  This  document  contains 
notice  of  a  public  hearing  on  proposed 
regulations  relating  4o  intercompany 
transfer  pricing  under  section  482  of  the 
Internal  Revenue  Code. 
DATES:  The  public  hearing  will  be  held 
on  Monday,  August  16,  1993.  beginning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must^be 
received  by  Monday,  July  ie,  1993. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW..  Washington.  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
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Franklin  Statioo.  Atta:  (XXDRFiTil. 
(INTL-401-8a).  room  5228. 
Washington.  DC  20044. 
FOR  fURTHER  MFOAMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Uait, 
Assistant  Chi«f  Counsel  {Corporate). 
(202)  622-8452  or  (202)  622-7190  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATKMt:  The 
subfect  of  the  public  hearing  is  pnsposed 
reguialions  under  section  482  of  tlM 
Internal  Reveoue  Code.  The  propoeed 
regulations  appeared  in  the  Federal 
Register  for  Thursday,  January  21, 1993, 
at  page  5310  (58  FR  5310). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comiBants  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  aad  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday. 
July  26, 1993,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  receivnd  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  CsmmissioDer  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
CtnefCountei  (Corporate). 
[FR  Doc.  93-10871  Filed  S-7-93;  8:45  am] 
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DEPARTMENT  OF  TRAT^POmATiON 

Coast  Guard 

33  CFR  Part  117 
[CGD1  93-009] 

Drawbridge  Operation  Regulations; 
Hutchinson  River  (Eastchester  Creek). 
NY 


AGENCY:  Coast  Guard.  DOT. 
ACTION:  Proposed  rule. 


SUMMARY:  At  the  rB(|uect  of  tlM 
Westchastar  County  Departmaat  of 
PubUc  Works,  the  Coast  Guard  is 
proposing  to  change  the  regulations 
governing  the  South  Fulton  Avenue 
Bridge  over  Hutchinson  River 
(Eastchester  Creek),  at  mile  2.9,  between 
the  City  of  Mount  Vernon  and  the  Town 
of  Pelham,  Westchester  County,  New 
York.  The  proposed  regulations  would 
provide  that  the  draw  open  on  signal 
from  three  hours  before  to  three  hours 
after  the  predicted  high  tide.  At  all  other 
times,  at  least  four  hours  advance  notice 
is  given  except  that  requests  for  opening 
within  six  hours  after  predicted  high 
watar  shall  be  given  to  the  bridge  tender 
before  he  is  schsduiad  to  depart  and  the 
four  hours  notice  would  not  apply.  This 
change  is  being  made  because  of  the 
decrease  in  requests  for  opeoing  the 
draw  around  low  tide.  This  action  will 
relieve  the  bridge  owner  of  having  a 
person  oonstanUy  available  to  open  the 
draw  during  periods  of  low  tide  while 
still  providing  for  the  needs  of  marine 
traffic. 

DATES:  Comments  must  be  received  on 
or  before  June  24, 1993. 

AOOWESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District,  Bldg.  135 A,  Governors 
Island,  NY  10004-5073.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  the  above  address. 
Normal  ofhce  hours  are  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  The  District 
Commander  maintains  the  public 
docket  for  this  rulemaking  at  the  above 
address.  Comments  and  other  material 
referenced  in  this  notice  are  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORilAATiON  CONTACT: 
William  C.  Kerning,  Bridge 
Administrator,  First  Coast  Guard 
District.  (212)  668-7170. 

SUPPLE1MENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
comm«3ts,  data,  or  arguments.  Persons 
submitting  comments  should  include 
their  name  and  address,  identify  the 
bridge,  this  rulemaking  (CGDl  93-009), 
the  speciRc  section  of  this  proposal  to 
which  each  comment  applies,  and  give 
reasons  for  concurrence  with  or  any 
recommended  changes  to  the  proposal 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 


should  enclose  a  stamped  self-addreeaed 
post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  and  determine  a  course  of  final 
action  cm  this  proposal.  The  proposed 
regulations  may  be  changed  in  view  of 
the  comments  received. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Project 
Manager,  Usted  under  "A00RESSE6".  If  it 
is  determined  that  the  opportunity  for 
oral  pieeeatations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  pubUc  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

DraAing  Information 

The  drafters  of  this  iK>tioe  are  Waverly 
W.  Gregory,  Jr..  Project  Manager,  and 
Lieutenant  Commander  Jeffrey  Stieb. 
Project  Counsel,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

Current  regulations  provide  that  the 
draw  of  the  South  Fulton  Avenue  Bridge 
shall  open  on  signal  at  all  times.  The 
South  Fulton  Avenue  Bridge  over  the 
Hutchinson  River  (Eastchester  CreekJ  is 
a  single  leaf  bascule  (Scherzer  Rolling 
Lift)  span  located  near  the  end  of  the 
navigable  portion  of  the  river.  The 
navigational  clearances  of  the  bridge 
provide  a  vertical  distance  in  the  closed 
position  of  six  feet  above  mean  high 
watar  (MHW).  and  13  feet  abo\'e  mean 
low  water  (MLW)  with  a  horizontal 
distance  of  100  feet  between  fenders.  In 
the  open  position,  the  bridge  provides 
unlimited  vertical  distance  through  a 
clear  horizontal  distance  of  80  feet 
between  tips  of  bascule  leaves.  The  river 
ii  used  exclusively  by  small  coastal 
tankers,  self-propelled  barges,  tugs  and 
tows. 

Westchester  County  has  requested  to 
limit  the  drawtenders  normal  presence 
to  six  horns  twice  a  day,  coinciding 
with  the  hi^  tide.  At  all  other  times, 
the  County  would  provide  openings  if  at 
least  four  hours  advance  notice  ls  given. 

Discussion  of  Proposed  Amendments 

Discussions  with  marine  interests 
indicated  that  all  commercicil  transits 
through  the  bridge  would  require  an 
opening,  however  due  to  the  shallow 
depth  of  Hutchinson  River  (Eastchestn' 
Creek)  at  low  tide  approximately  -  7 
feet,  passage  of  boats  and  or  b^i^es  are 
limited  to  a  period  of  two  to  three  hours 
beion  and  after  each  high  tide  which 
normally  occurs  twice  a  day. 

The  inoposed  regulation  would 
require  that  from  three  hours  before  to 
thrae  hours  after  the  predicted  hi^  tide. 
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the  draw  shall  open  on  signal.  For  these 
purposes  predicted  high  tide  would  be 
based  on  four  hours  after  predicted  high 
water  for  New  York  (Battery),  as  given 
in  the  tide  tables  pubUshed  by  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  The  proposed 
change  to  the  regulations  will  include 
the  new  provisions  for  clearance  gauges 
on  all  bridges  on  this  waterway  to 
minimize  openings  and  permit  vessel 
operators  to  comply  with  §  117.11.  The 
regulations  will  also  dehne  the 
maximum  time  delays  for  openings  of 
railroad  bridges  as  required  by  8 117.9. 
This  amendment  also  updates  appendix 
A  to  part  117  to  reflect  the  most  current 
information  regarding  radiotelephone 
equipped  bridges  on  this  waterway, 
their  call  signs  and  frequency. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  PR  11040; 
February  26. 1979).  The  Qjast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  opinion  is  based 
upon  the  fact  that  due  to  the  shallow 
depth  of  the  river,  requests  for  openings 
of  the  bridge  for  commercial  vessels  will 
generally  be  limited  to  periods  around 
the  high  tide.  Additionally,  all  the 
movable  bridges  on  this  waterway 
presently  maintain  clearance  gauges, 
and  the  minor  cost  of  providing  and 
maintaining  same  would  be  offset  by 
timely  and  reduced  requests  for 
openings  and  enhanced  safety. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal  because  of  the  reason  stated 
above  in  the  Regulatory  Evaluation,  the 
Coast  Guard  certifies  under  5  U.S.C. 


605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
fisderalism  implications  to  warrant 
preparation  of  a  Federal  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  Section  2.B.2.g.(5) 
provides  that  Bridge  Administration 
Program  actions  relating  to  the  ' 

promulgation  of  operating  requirements 
or  procedures  for  drawbridges  are 
excluded.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES". 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.793  is  revised  to  read 
as  follows: 

S 1 17.793    Hutchinson  RIvsr  (Esstcttsstsr 
Creek) 

(a)  The  following  requirements  apply 
to  all  bridges  across  Hutchinson  River 
(Eastchester  Creek): 


(1)  The  owners  of  each  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12 
inches  high  designed,  installed  and 
maintained  according  to  the  provision 
of  §  1 1 8. 1 60  of  this  chapter. 

(2)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  shall  not  exceed  ten  minutes 
except  as  provided  in  §  117.31(b). 
However,  if  a  train  moving  toward  the 
bridge  has  crossed  the  home  signal  for 
the  bridge  before  the  signal  requesting 
opening  of  the  bridge  is  given,  the  train 
may  continue  across  the  bridge  and 
must  clear  the  bridge  interlocks  before 
stopping. 

(3)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section  each  draw 
shall  open  on  signal. 

(b)  The  draws  of  the  Hutchinson  River 
Parkway  Bridge,  mile  0.9,  and  the  New 
England  Thruway  (1-95)  Bridge,  mile 
2.2,  both  at  New  York  Qty,  shall  open 
on  signal  if  at  least  six  hours  notice  is 
given. 

(c)  The  draw  of  the  South  Fulton 
Avenue  Bridge,  mile  2.9,  shall  open  on 
signal  frt)m  three  hours  before  to  three 
hours  after  the  predicted  high  tide.  For 
the  purposes  of  this  section,  predicted 
high  tide  occurs  four  hours  after 
predicted  high  water  for  New  York 
(Battery),  as  given  in  the  tide  tables 
published  by  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

(i)  At  all  other  times,  the  bridge  shall 
open  on  signal  if  at  least  four  hours 
advance  notice  is  given  to  the 
Westchester  County  Road  Maintenance 
Division  during  normal  work  hours  or  to 
the  County's  Parkway  PoHce  at  all  other 
times. 

(ii)  The  bridge  tender  shall  honor 
requests  for  opening  within  six  hours 
after  predicted  high  water  if  such 
request  is  given  to  the  bridge  tender 
while  he  or  she  is  on  station  (three 
hours  before  to  three  hours  after 
predicted  thigh  tide). 

Appendix  A  to  part  117  is  amended 
to  revise  Hutchinson  River  entries  under 
the  State  of  New  York  to  read  as  follows: 
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New  York: 
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•  *  • 

0.4   •tow  York  aty Pelhani  Bay  Niw  Yortc  City 

<L5    Mitrak-Pelham  ..„ Bay  New  Yoik  Ctty 

22    ^stehester g ^4ew  England  Thruway.  I-AS 

2S    EMtchestar WMtehastar  County  DPW 


...    MiSraS^. 

13 

13 

ioiMas^ 

ta 

13 

S  ..    KX829e  . 

w 

13 

KU6O60^ 

13 

13 

Oatsd:  April  2«.  1963. 
ILW.  Thompsan. 
Captain.  US.  Coast  Guard.  Acting 
Cormnonder.  First  Coast  Guard  District. 
(FR  Doc  93-10962  Filed  5-7-93;  8:45  ubJ 
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33CFRPwt««5 

CG01»-02S 

Safety  Zone:  Troy  Fourth  of  July 
Firewrorlcs,  Troy,  NY 

AGEKCV:  Coast  Guard,  DOT. 

ACTIOM:  Notice  of  proposed  rulemaking. 

SUUMARY:  The  Ck>ast  Guard  proposes  to 
estahU&h  a  safety  xone  in  the  Upper 
Hudson  River  for  the  Troy  Fourth  of 
July  Fireworks  program.  The  event, 
sponsored  by  the  Qty  of  Troy 
Recreation  Department,  will  take  place 
on  Saturday,  fti)y  3, 1993  from  6:30  p.m. 
until  10  p.m.  Thic  Mfety  zona  in  the 
Upper  Hudson  River  is  needed  to 
protect  the  boatiag  pubhc  from  the 
hazards  associated  with  fireworks 
exploding  in  the  area. 
DATES:  Comments  must  be  received  on 
or  before  Jime  24, 1983. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Croup  New  York,  Bldg.  108.  Governors 
Island.  New  York  10004-5096,  or  may 
be  delivered  to  the  Waterways 
Management  Office,  Bldg.  109,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Waterways 
Management  Office  at  (212)  668-7933  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FURTHER  INFORMATION  contact: 
Lieutenant  (junior  grade)  J.  J.  Gleason, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York  (212)  668-7933. 
SUPPI^MENTARY  INFORMATION:  . 


Requeetlbr 

The  Coast  Guard  encourages 
interested  persons  to  particapoto  in  thi» 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl -93-023)  and  the  specific  section 
of  the  proposal  to  w4iich  nieir  comments 
apply,  and  give  reasons  for  eadi 
comment.  Pesons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stampeo.  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  cornments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  faeaiiDg  by  wikisg  to 
the  Project  Manager  at  the  address 
under  "ADDRESSES."  If  it  is  determined 
that  the  opportunity  lor  ocal 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  on  this  notice  are  LTJG 
J. }.  Gleason.  Project  Manager.  Captain  of 
the  Port,  New  Yoik  and  LCDR  J.  Stieb. 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

On  March  24, 1993.  the  City  of  Troy 
Recreation  Department  submitted  a 
request  to  hold  a  fireworks  program  in 
the  Upper  Hudson  River.  Troy,  New 
York.  This  safety  zone  is  needed  to 
protect  boaters  from  the  hazards 
associated  with  the  exploding  of 
pyrotechnics  in  the  area. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  temporary  safety  zone  that  will 
include  all  waters  shore  to  shore  form 
the  Congress  Street  Bridge  to  the 
southern  most  end  of  Adams  Island  in 


the  Upper  Hudson  Siver.  This  safety 
zone  will  be  in  efibot  from  8:30  p  ja. 
until  10  p  jn.  oo  Juiy  3. 1903.  This 
closure  is  needed  to  protect  the  boating 
pubhc  from  the  hazards  that  accompany 
a  fireworks  pro^<affl.  No  vessel  will  be 
permitted  to  enter  or  move  within  this 
area  unless  euthorised  by  the  Coast 
Guard  Captain  of  the  Port,  New  York  or 
the  sponsor. 

Regulatory  EvaluetifBB 

These  rc^gulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  Due  to  the  limited  duration  of  the 
event  and  the  extensive  advisories  that 
will  be  made  to  the  affected  maritime 
commtmity,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Segufetory  Flexibility  Aot 
(5  U.S.a  601  at  eeq-L  The  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Smell  eotitiee"  include 
independently  owmed  and  operated 
small  busiaeeses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "eaiall  business  concerns"  uiMier 
section  3  of  the  Small  Busixvess  Act  (IS 
Lf.SX:.632j. 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  S  U.S.C.  e05(b)  that  th!s 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 
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Federaliam 

The  Coast  Guard  has  analyzed  thh 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2J).2.c.  of  Commandant  Instruction 
.N<^16475.1B.  it  is  an  action  under  this 
Cfcast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  from  further 
(i.ivironmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigaticai 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regutatiom 

For  r^sons  set  out  in  the  preamble, 
the  Coast  GuArd  proposes  to  amend  33 
CFR  part  165  as  follows: 

1.  The  auAority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 
33  CFR  l.OS-l(g),  6.04-1, 6.04-6.  and  160.5. 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-O23 
is  added  to  read  as  follows: 

§165.T01-0aa    Troy  Fottnh  of  July 
FlrMvorlw,  New  York. 

(a)  Location.  The  safety  zone  will 
include  all  waters  shore  to  shore  from 
the  Congress  Street  Bridge  to  the 
southern  most  end  of  Adams  Island  in 
the  Upper  Hudson  River. 

(b)  Effective  period.  This  regulatitm 
will  be  effective  from  8:30  p.m.  until  10 
p.m.  on  July  3, 1993. 

(c)  ReguJations. 

(1)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
during  the  effective  period  of  regulation 
unless  authorized  by  the  U.S.  Coast 
Guard  Captain  of  the  Port,  New  York  or 
the  sponsor. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COT?  or  the  designated  on  scene 
personnel.  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 


li^' 


Dated:  April  12. 1963. 
KJ4.UmhM. 

CapUMin.  US.  Coast  Guard.  Captain  oftim 

Port.  New  YorL 

[FR  Doa  93-10961  Ptl«d  5-7-03;  9:45  aoi) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  P«rt  300 
[FRL-46S3-2] 

National  Priodtiaa  Uat  for  UncontroHad 
Hazardous  Waste  SItas,  Proposed  Rule 
No.  14  ^^ 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  NaticHial  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  hst. 

The  Environmental  Protection  Agency 
("EPA")  proposes  to  add  new  sites  to 
the  NPL.  TTiis  14th  proposed  revision  to 
the  NPL  includes  19  sites  in  the  General 
Superfund  Section  and  7  in  the  Federal 
Facilities  Section.  The  identification  of 
a  site  for  the  NPL  is  intended  primarily 
to  guide  EPA  in  determining  which  sites 
warrant  further  investigation  to  assess 
the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
financed  remedial  actionfs],  if  any,  may 
be  appropriate.  This  action  does  not 
affect  the  1,202  sites  currently  listed  on 
the  NPL  (1.079  in  the  General 
Superfund  Section  and  123  in  the 
Federal  Facilities  Section).  However,  it 
does  increase  the  number  of  proposed 
sites  to  54  (44  in  the  General  Superfund 
Section  and  10  in  the  Federal  Facilities 
Section).  Final  and  proposed  sites  now 
total  1,256.  This  number  reflects  five 
deletions  identified  in  section  I  and 
EPA's  decision  to  voluntarily  remove 
Lehigh  Portland  Cement  Co..  Mason 
City.  Iowa  from  the  NPL 

DATES:  Conunents  must  be  submitted  on 
or  before  June  9. 1993  for  Hanscom  AFB 
(Bedford.  Massachusetts)  and  Natick 
Laboratory  Army  Research. 
Development  and  Engineering  Center 
(Natick,  Massachusetu).  EPA  is  undar  a 


couit-ordared  deadline  for  these  two 
sites.  For  the  remaining  sites  in  this 
proposal,  comments  must  be  subaiitted 
on  or  befiore  July  9. 1993. 
AOORCSSCS:  Mail  original  and  three 
copies  of  comments  (no  facsimiles)  to 
Docket  Coordinator,  Headquarters;  U.S. 
EPA  CERCLA  Docket  Office;  0&-245; 
Waterside  Mall;  401  M  Street,  SW.; 
Washington,  DC  20460:  2027260-3046. 
For  additional  Docket  addresses  and 
further  details  on  theirix>ntents,  see 
Section  I  of  the  "Supplementary 
Information"  portion  of  this  preamble. 
FOH  FURTMEH  MFOfaMATXM  CONTACT: 
Martha  Otto,  Hazardous  Site  Evaluation 
Division.  Office  of  Emergency  and 
Remedial  Response  (OS-5204G).  U.S. 
Environmental  Protection  Agency.  481 
M  Street.  SW..  Washington,  DC.  20460. 
or  the  Superfund  Ho<hne,  Phone  (800) 
424-9346  or  (703)  412-9810  in  the 
Washington.  DC,  metropolitan  area. 
SUPPt^llENTAKV  MrOmUTION: 
L  Introduction 

II.  Purpose  and  ImpJmnentation  of  the  NPL 

III.  ContoQU  of  This  Proposed  Rule 

IV.  Regulatory  Impact  Aoalytis 

V.  Regulatory  Flexibility  Act  Analysis 

I.  IntrodoctioB 

Background 

In  1980.  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C  9601-9675  ("CERCLA"  or 
"the  Act")  in  response  to  the  dangers  of 
uncontrolled  hazardous  waste  sites. 
CERCLA  was  amended  on  October  17. 
1986,  by  the  Superfund  Amendments 
and  Reauthorization  Act  ("SARA"). 
Public  Law  No.  99-499,  100  stat.  1613 
et  seq.  To  implement  CERCLA,  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  promulgated 
the  revised  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP"),  40  CFR  part  300,  on  July  16. 
1982  (47  FR  31180),  pursuant  to 
CERCLA  section  105  and  Executive 
Order  12316  (46  FR  42237,  August  20. 
1981).  The  NCP  sets  forth  the  guidelines 
and  procedures  needed  to  respond 
under  CERCLA  to  releases  and 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants. 
EPA  has  revised  the  NCP  od  several 
occasions,  most  recently  on  March  8. 
1990  (55  FR  8666). 

Section  105(a)(8)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action."  As 
defined  in  CERCLA  section  101(24), 
remedial  action  tends  to  be  kmg-tenn  in 
nature  and  involves  response  actions 
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that  are  consistent  with  a  permanent 
remedy  for  a  release. 

Mechanisms  for  determining 
priorities  for  possible  remedial  actions 
financed  by  the  Trust  Fund  established 
under  CEROLA  (commonly  referred  to 
as  the  "Superfund")  and  financed  by 
other  persons  are  included  in  the  NCP 
at  40  CFR  300.425(c)  (55  FR  8845, 
March  8. 1990).  Under  40  CFR 
300.425(c)(1),  a  site  may  be  included  on 
the  ^4PL  if  it  scores  sufficiently  high  on 
the  Hazard  Ranking  System  ("HRS"), 
which  is  appendix  A  of  40  CFR  part 
300.  On  December  14, 1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  The 
revised  HRS  evaluates  four  pathways: 
Ground  water,  surface  water,  soil 
exposure,  and  air.  The  HRS  serves  as  a 
screening  device  to  evaluate  the  relative 
potential  of  uncontrolled  hazardous 
substances,  pollutants,  and 
contaminants  to  pose  a  threat  to  human 
health  or  the  environment.  Those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2),  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3).  allows  certain  sites  to  be 
listed  whether  or  not  they  score  above 
28.50,  if  all  of  the  following  conditions 
are  met: 

The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued 
a  health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

EPA  determines  that  the  release 
poses  a  significant  threat  to  pubhc 
health. 

EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 
Based  on  these  criteria,  and  pursuant 
to  section  105(a)(8)(B)  of  CERCLA,  as 
amended  by  SARA,  EPA  promulgates  a 
list  of  national  priorities  among  die 
known  or  threatened  releases  of 
hazardous  substandes,  pollutants,  or 
contaminants  throughout  the  United 
States.  That  list,  which  is  appendix  B  of 


40  CFR  part  300,  is  the  National 
Priorities  List  ("NPL").  CERCLA  section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  as  a  list  of  the  highest 

Priority  "facilities."  The  discussion 
slow  may  refer  to  the  "releases  or 
threatened  releases"  that  are  included 
on  the  NPL  interchangeably  as 
"releases."  "facilities,"  or  "sites." 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  imdergo  CERCLA- 
financed  remedial  action  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  October  14, 
1992  (57  FR  47180). 

The  NPL  includes  two  sections,  one  of 
sites  being  evaluated  and  cleaned  up  by 
EPA  (the  "General  Superfund  Section"), 
and  one  of  sites  being  addressed  by 
otJier  Federal  agencies  (the  "Federal 
Facilities  Section").  Under  Executive 
Order  12580  and  CERCLA  section  120. 
each  Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  if  the  facility  is  placed 
on  the  NPL.  EPA  is  not  the  lead  agency 
at  these  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites.  The  Federal  Facilities 
Section  includes  those  facilities  at 
which  EPA  is  not  the  lead  agency. 

Deletions/Clean  ups 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e)  (55  FR  8845,  March  8.  1990). 
To  date,  the  Agency  has  deleted  49  sites 
from  the  General  Superfund  Section  of 
the  NPL,  including  five  since  October 
14, 1992:  Pioneer  Sand  Co.,  Warrington, 
Florida  (58  FR  7492.  February  8. 1993); 
Arrcom  (Drexler  Enterprises), 
Rathdrum.  Idaho  (57  FR  61005, 
December  23, 1992);  Metal  Working 
Shop,  Lake  Ann,  Michigan  (57  FR 
61004,  December  23, 1992);  Adrian 
Municipal  Well  Field,  Adrian, 
Minnesota  (57  FR  62231.  December  30. 
1992);  Waste  Research  &  Reclamation 
Co.,  Eau  Claire,  Wisconsin  (58  FR  7189, 
February  5. 1993). 

EPA  also  has  developed  an  NPL 
construction  completion  list  (CCL)  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2. 1993). 
Sites  qualify  for  the  CCL  when:  (1)  Any 
necessary  physical  construction  is 


complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls):  or  (3)  the  site  qualifies  for 
deletion  bom  the  NPL.  Inclusion  of  a 
site  on  the  CCL  has  no  legal 
significance. 

In  addition  to  the  48  sites  that  have 
been  deleted  fi^m  the  NPL  because  they 
have  been  cleaned  up  (the  Waste 
Research  and  Reclamation  site  was 
deleted  based  on  deferral  to  another 
program  and  is  not  considered  cleaned 
iip),  an  additional  113  sites  are  also  in 
the  NPL  CCL,  all  but  one  from  the 
General  Superfund  Section.  Thus,  as  of 
April  1, 1993,  the  CCL  consists  of  161 
sites. 

Cleanups  at  sites  on  the  NPL  do  not 
reflect  the  total  picture  of  Superfund 
accomplishments.  As  of  March  1, 1993. 
EPA  had  conducted  822  removal  actions 
at  NPL  sites,  and  2067  removals  at  non- 
NPL  sites.  Information  on  removals  is 
available  from  the  Superfund  hotline. 

Pursuant  to  the  NCP  at  40  CFR 
300.425(c),  this  document  proposes  to 
add  26  sites  to  the  NPL.  The  General 
Superfund  Section  includes  1,079  sites, 
and  the  Federal  Facilities  Section 
includes  123  sites,  for  a  total  of  1,202 
sites  on  the  NPL.  Final  and  proposed 
sites  now  total  1,256. 

Public  Comment  Period 

The  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  sites  in 
this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  appropriate  Regional  offices.  The 
dockets  are  available  for  viewing,  by 
appointment  only,  after  the  appearance 
of  this  rule.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday 
excluding  Federal  holidays.  Please 
contact  individual  Regional  dockets  for 
hours.  Note  that  the  Headquarters 
docket,  although  it  will  be  moving 
during  the  comment  period,  will  remain 
-open  for  viewing  of  sites  included  in 
this  rule. 

Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office.  OS-245. 
Waterside  Mall,  401  M  Street.  SW.. 
Washington,  DC  20460.  202/260-3046. 

Ellen  Culhane.  Region  1,  U.S.  EPA  Waste 
Management  Records  Center,  HES-CAN  6, 
J.F.  Kennedy  Federal  Building,  Boston,  MA 
02203-2211.  617/573-5729. 

Ben  Conetta,  Region  2,  26  Federal  Plaza, 
7th  Floor,  room  740.  New  York.  NY  10278. 
212/264-6696. 

Diane  McCreary.  Region  3.  U.S.  EPA 
Library,  3rd  Floor.  841  Chestnut  Building, 
9th  &  Chestnut  Streets,  Philadelphia.  PA 
19107,  215/597-7904. 
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Bevwly  Pulwood.  Ragkxi  4,  U.S.  EPA 
Library,  room  G-6.  345  Courtland  Street.  KE.. 
Atlanta.  CA  30365,  404/347-4216. 

Cathy  Freeman,  Region  5,  U.S.  EPA. 
Records  Center,  Waste  Management  Divi5ion 
7-J.  Metcalfe  Federal  Building,  77  Wett 
lacksoD  Boulevard,  Chicago,  IL  60604, 312/ 
886-6214. 

Bart  Canellas.  Region  6,  U.S.  EPA.  144& 
Ross  Avenue,  Mail  Code  6H-MA.  Dallas,  ^ 
7S202-2733,  214/655-6740. 

Steven  Wyman,  Region  7.  U.S.  EPA , 
Library,  726  Minnesota  Avenue,  Kamfn  City. 
KS  66101,  913/551-7241. 

Greg  Oberley,  Region  8,  U.S.  EPA  §99  18th 
Street,  suite  500,  Denver,  CO  80202-2466. 
303/294-7598.  _ 

Lisa  Nelson,  Region  9,  U.S.  EPA,  75 
Hawthorne  Street,  San  Francisco,  CA  94105. 
415/744-2347. 

David  Bennett,  Region  10.  U.S.  EPA.  11th 
Floor,  1200  6th  Avenue,  Mail  Stop  HW-114 
Seattle.  WA  98101,  206/553-2103. 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets  for  each 
proposed  site;  a  Documentation  Record 
for  each  site  describing  the  information 
used  to  compute  the  score;  pertinent 
information  for  any  site  affiected  by 
particular  statutory  requirements  or  EPA 
listing  policies;  and  a  list  of  documents 
referenced  in  the  Documentation 
Record.  Each  Regional  docket  for  this 
rule  contains  all  of  the  information  in 
the  Headquarters  docket  for  sites  in  that 
Region,  plus  the  actual  reference 
documents  containing  the  data 
principally  relied  upon  and  dted  by 
EPA  in  calculating  or  evaluating  the 
HRS  scores  for  sites  in  that  Region. 
Tliese  reference  documents  are  available 
only  in  the  Regional  dockets.  Interested 
parties  may  view  documents,  by 
appointment  only,  in  the  Headquarters 
or  the  appropriate  Regional  docket  or 
copies  may  be  requested  from  the 
Headquarters  or  appropriate  Regional 
docket.  An  informal  written  request, 
rather  than  a  formal  request  under  the 
Freedom  of  Information  Act,  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  documents. 

EPA  considers  all  comments  received 
during  the  comment  period.  During  the 
comment  period,  comments  are  placed 
in  the  Heedquarters  docket  and  are 
available  to  the  public  on  an  "as 
received"  basis.  A  complete  set  of 
comments  will  be  available  for  viewing 
in  the  Regional  docket  approximately 
one  week  after  the  formal  comment 
period  closes.  Comments  received  after 
the  comment  period  closes  will  be 
available  in  the  Headquarters  docket 
and  in  the  Regional  docket  on  an  "as 
reoBived"  basis. 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scaring,  should  point  out  ibm  spedBc 
information  that  EPA  should  consider 


and  how  H  affects  faidividual  HRS  fiactor 
values.  See  Northside  Sanitary  Landfill 
V.  Thomas.  849  F.2d  1516  (D.Q  Or. 
1988).  After  considering  the  relevant 
comments  received  during  the  comment 
period,  EPA  will  add  sites  to  the  NPL 
if  they  meet  requirements  set  out  in 
^KlA.  the  NCP,  and  any  applicable 
hstins  policies. 

In  pa^ rules,  EPA  has  attempted  to 
respontrto  late  comments,  or  when  that 
was  not  p^jcticable.  to  read  all  late 
comments  ahd  address  those  that 
brought  to  theSAgency's  attention  a 
fundamental  errar  in  the  scoring  of  a 
site.  (See,  most  rtcently,  57  FR  4824 
{p*nlarystU992ji.  Although  EPA 
intexKls  to  pursue  the  same  policy  with 
sites  in  this  rule.  EPA  can  guarantee  that 
it  will  consider  only  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  cannot  delay  a 
final  listing  decision  solely  to 
accommodate  consideration  of  late 
,comro«its. 

n.  Purpose  and  Implementation  of  the 
NPL 

Purpose 

The  legislative  history  of  CERCLA 
(Report  of  the  Committee  on 
Environment  and  Public  Works,  Senate 
Report  No.  96-848,  96th  Cong.,  2d  Sess. 
60  (1980))  states  the  primary  purpose  of 
theNPL: 

The  priority  lists  serve  primarily 
informational  purpose*,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inchuion  of  a  fecility  or 
site  on  the  list  does  not  in  itself  reflect  a 
judgment  of  the  activities  of  its  owner  or 
operator,  it  does  not  require  those  persons  to 
undertake  any  action,  nor  does  it  assign 
liability  to  any  person.  Subsequent 
government  action  in  the  form  of  remedial 
actioBS  or  enforcement  actions  will  be 
necessary  in  order  to  do  so,  and  these  actions 
will  be  attended  by  all  appropriate 
procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The 
identification  of  a  site  for  the  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  natiu^  and 
extent  of  the  public  health  and 
environmental  risks  associated  with  the 
site  and  to  determine  what  CERCLA 
remedial  action(s),  if  any,  may  be 
appropriate.  The  NPL  also  serves  to 
notify  the  public  of  sites  that  EPA 
believes  warrant  further  investigaticMi. 
Finally,  listing  a  site  may,  to  the  extent 
potentially  responsible  parties  are 
identifiable  at  the  time  of  hsting.  serve 
as  notice  to  such  parties  that  the  Agency 


may  Initiate  CERCLA-financed  remedial 
action. 

Implementation 

After  initial  discovery  of  a  site  at 
which  a  release  or  threatened  release 
may  exist,  EPA  begins  a  series  of 
increasingly  complex  evaluations.  The 
first  step,  the  Preliminary  Assessment 
(PA),  is  a  low-cost  review  of  existing 
information  to  determine  if  the  site 
poses  a  threat  to  public  heellh  or  the 
environment.  If  the  site  presents  a 
serious  imminent  threat,  EPA  may  take 
immediate  removal  action.  If  the  PA 
shows  that  the  site  presents  a  threat  but 
not  an  imminent  threat,  EPA  will 
generally  perform  a  more  extensive 
study  called  the  Site  Inspection  (SI). 
The  SI  involves  collecting  additional 
informaticm  to  better  understarid  the 
extent  of  the  problem  at  the  site,  screen 
out  sites  that  will  not  quahfy  for  the 
NPL,  and  obtain  data  necessary  to 
calculate  an  HRS  score  for  sites  which 
warrant  placement  on  the  NPL  and 
further  study.  EPA  may  perform 
removal  actions  at  any  time  during  the 
process.  To  date  EPA  has  completed 
approximately  34,000  PAs  and 
approximately  17,000  Sis. 

the  NCP  at  40  CFR  300.425(bKl)  (55 
FR  8845,  March  8,  1990)  limits 
expenditure  of  the  Trust  Fund  for 
remedial  actions  to  sites  on  the  NPL 
However,  EPA  may  take  enforcement 
actions  under  CERCLA  or  other 
applicable  statutes  against  responsible 
parties  regardless  of  whether  the  site  is 
on  the  NPL,  although,  as  a  practical 
matter,  the  focus  of  EPA's  CERCLA 
enforcement  actions  has  been  ar>d  will 
continue  to  be  on  NPL  sites.  Similarly, 
in  the  case  of  CERCLA  removal  actions, 
EPA  has  the  authority  to  act  at  any  site, 
whether  listed  or  not,  that  meets  the 
criteria  of  the  NCP  at  40  CTR 
300.415(b)(2)  (55  FR  8842,  March  8. 
1990).  EPA's  policy  is  to  pursue  cleanup 
of  NPL  sites  using  all  the  appropriate 
response  and/or  enforcement  actions 
available  to  the  Agency,  including 
authorities  other  Uian  CERCLA.  The 
Agency  will  decide  on  a  site-by-site 
basis  whether  to  take  enforcement  or 
other  action  under  CERCLA  or  other 
authorities  prior  to  undertaking 
response  action,  proceed  directiy  with 
Tn:st  Fund-financed  response  actions 
and  seek  to  recover  response  costs  after 
cleanup,  or  do  both.  To  the  extent 
feasible,  once  sites  are  on  the  NPL.  EPA 
will  determine  high-priority  candidates 
for  CERCLA-financed  response  action 
and/or  enforcement  action  through  both 
State  and  Federal  Initiatives.  EPA  will 
take  into  account  which  approach  is 
more  likely  to  accompUsh  cleanup  of 
the  site  most  expeditiously  while  using 
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CERCLA's  limited  resources  as 
efficiently  as  possible. 

Although  the  ranking  of  sites  by  HRS 
scores  is  considered,  it  does  not,  by 
itself,  determine  the  sequence  in  which 
EPA  funds  remedial  response  actions, 
since  the  information  collected  to 
develop  HRS  scores  is  not  sufficient  to 
determine  either  the  extent  of 
contamination  or  the  appropriate 
response  for  a  particular  site  (40  CFR 
300.425(b)(2).  55  FR  8845,  March  8, 
1990).  Additionally,  resource 
constraints  may  preclude  EPA  from 
evaluating  all  HRS  pathways;  only  those 
presenting  significant  risk  or  sufficient 
to  make  a  site  eligible  for  the  NPL  may 
be  evaluated.  Moreover,  the  sites  with 
the  highest  scores  do  not  necessarily 
come  to  the  Agency's  attention  first,  so 
that  addressing  sites  strictly  on  the  basis 
of  ranking  would  in  some  cases  require 
stopping  work  at  sites  where  it  was 
already  underway. 

More  detailed  studies  of  a  site  are 
^''undertaken  in  the  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
that  typically  follows  listing.  The 
purpose  of  the  RI/FS  is  to  assess  site 
conditions  and  evaluate  alternatives  to 
the  extent  necessary  to  select  a  remedy 
(40  CFR  300.430(a)(2)  (55  FR  8846, 
March  8. 1990)).  It  takes  into  account 
the  amount  of  contaminants  released 
into  the  environment,  the  risk  to 
affected  populations  and  environment, 
the  cost  to  remediate  contamination  at 
the  site,  and  the  response  actions  that 
have  been  taken  by  potentially 
responsible  parties  or  others.  Decisions 
on  the  type  and  extent  of  response 
action  to  oe  taken  at  these  sites  are  made 
in  accordance  with  40  CFR  300.415  (55 
FR  8842,  March  «,  1990)  and  40  CFR 
300.430  (55  FR  8846.  March  8, 1990). 
After  conducting  these  additional 
studies.  EPA  may  conclude  that 
initiating  a  CERCLA  remedial  action 
using  the  Trust  Fund  at  some  sites  on 
the  NPL  is  not  appropriate  because  of 
more  pressing  needs  at  other  sites,  or 
because  a  private  party  cleanup  is 
already  underway  pursuant  to  an 
enforcement  action,  Given  the  limited 
resources  available  in  the  Trust  Fund, 
the  Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  is  also 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  remedial  action. 

RI/TS  at  Proposed  Sites 

An  RI/FS  may  be  performed  at  sites 
proposed  in  the  Federal  Register  for 
placement  on  the  NPL  (or  even  sites  that 
have  not  been  proposed  for  placement 
on  the  NPL)  pursuant  to  the  Agency's 
removal  authority  under  CERCLA,  as 


outlined  in  the  NCP  at  40  CFR  300.415. 
Although  an  RI/FS  generally  is 
conducted  at  a  site  after  it  has  been 
placed  on  the  NPL,  in  a  number  of 
circumstances  the  Agency  elects  to 
conduct  an  RI/FS  at  a  site  proposed  for 
placement  on  the  NPL  in  preparation  for 
a  possible  Trust  Fund-financed  remedial 
action,  such  as  when  the  Agency 
believes  that  a  delay  may  create 
unnecessary  risks  to  public  health  or  the 
environment.  In  addition,  the  Agency 
may  conduct  an  RI/FS  to  assist  in 
determining  whether  to  conduct  a 
removal  or  enforcement  action  at  a  site. 

Facihty  (Site)  Boundaries 

The  purpose  of  the  NPL  is  merely  to 
identify  releases  or  threatened  releases 
of  hazardous  substances  that  are 
priorities  for  further  evaluation.  The 
Agency  believes  that  it  would  be  neither 
feasible  nor  consistent  vnth  this  limited 
purpose  for  the  NPL  to  attempt  to 
describe  releases  in  precise  geographical 
terms.  The  term  "facility"  is  broadly 
defined  in  CERCLA  to  include  any  area 
where  a  hazardous  substance  has  "come 
to  be  located"  (CERCLA  section  101(9)). 
and  the  listing  process  is  not  intended 
to  define  or  reflect  boundaries  of  such 
facihties  or  releases.  Site  names  are 
provided  for  general  identification 
purposes  only.  Knowledge  of  the 
geographic  extent  of  sites  will  be  refined 
as  more  information  is  developed 
during  the  RI/FS  and  even  diuing 
implementation  of  the  remedy. 

Because  the  NPL  does  not  assign 
liability  or  define  the  geographic  extent 
of  a  release,  a  listing  need  not  be 
amended  if  further  research  into  the 
contamination  at  a  site  reveals  new 
information  as  to  its  extent.  This  is 
further  explained  in  preambles  to  past 
NPL  rules,  most  recently  February  11, 
1991  (56  FR  5598). 

Limitations  on  Payment  of  Claims  for 
Response  Actions 

Sections  111(a)(2)  and  122(b)(1)  of 
CERCLA  authorize  the  Fund  to 
reimburse  certain  parties  for  necessary 
costs  of  performing  a  response  action. 
As  is  described  in  more  detail  at  58  FR 
5460  (January  21, 1993),  40  CFR  part 
307,  there  are  two  major  limitations 
placed  on  the  payment  of  claims  for 
response  actions.  First,  only  private 
parties,  certain  potentially  responsible 
parties  (including  States  and  political 
subdivisions),  and  certain  foreign 
entities  are  eligible  to  file  such  claims. 
Second,  all  response  actions  under 
sections  111(a)(2)  and  122(b)(1)  must 
receive  prior  approval,  or 
"preauthorization,'*  from  EPA. 


m.  Contents  of  This  Proposed  Rule 

Table  1  identifies  the  19  NPL  sites  in 
the  General  Superfund  Section  and 
Table  2  identifies  the  7  NPL  sites  in  the 
Federal  Facilities  Section  being 
proposed  in  this  rule.  Both  tables  follow 
this  preamble.  All  these  sites  are 
proposed  based  on  HRS  scores  of  28.50 
or  above.  The  sites  in  Table  1  are  listed 
alphabetically  by  State,  for  ease  of 
identification,  with  group  number 
identified  to  provide  an  indication  of 
relative  ranking.  To  determine  group 
number,  sites  on  the  NPL  are  placed  in 
groups  of  50;  for  example,  a  site  in 
Group  4  of  this  proposal  has  a  score  that 
falls  within  the  range  of  scores  covered 
by  the  fourth  group  of  50  sites  on  the 
General  Superfund  Section  of  the  NPL. 
Sites  in  the  Federal  Facilities  Section 
are  also  presented  by  group  number 
based  on  groups  of  50  sites  in  the 
General  Superfund  Section. 

Statutory  Requirements 

CERCLA  section  105(a)(8)(B)  directs 
EPA  to  list  priority  sites  "among"  the 
known  releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants,  and  section  105(a)(8)(A) 
directs  EPA  to  consider  certain 
enumerated  and  "other  appropriate" 
factors  in  doing  so.  Thus,  as  a  matter  of 
poUcy,  EPA  has  the  discretion  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases.  Where  other  authorities  exist, 
placing  sites  on  the  NPL  for  possible 
remedial  action  under  CERCLA  may  not 
be  appropriate.  Therefore,  EPA  has 
chosen  not  to  place  certain  types  of  sites 
on  the  NPL  even  though  CERCLA  does 
not  exclude  such  action.  If,  however,  the 
Agency  later  determines  that  sites  not 
listed  as  a  matter  of  policy  are  not  being 
properly  responded  to,  the  Agency  may 
place  them  on  the  NPL. 

The  listing  policies  and  statutory 
requirements  of  relevance  to  this 
proposed  rule  cover  sites  subject  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (42  U.S.C.  6901-6991i)  and 
Federal  facility  sites.  These  policies  and 
requirements  are  explained  below  and 
have  been  explained  in  greater  detail  in 
previous  rulemakings  (56  FR  5598, 
February  11, 1991). 

Releases  From  Resource  Conservation 
and  Recovery  Act  (RCRA)  Sites 

EPA's  policy  is  that  non-Federal  sites 
subject  to  RCRA  SuDtitle  C  corrective 
action  authorities  will  not,  in  general,  be 
placed  on  the  NPL.  However,  EPA  will 
list  certain  categories  of  RCRA  sites 
subject  to  Subtitle  C  corrective  action 
authorities,  as  well  as  other  sites  subjea 
to  those  authorities,  if  the  Agency 
concludes  that  doing  so  best  furthers  the 
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aims  of  the  NPUKCRA  policy  and  the 
CERCLA  program.  EPA  has  explained 
these  policies  in  detail  in  the  past  {51 
FR  21054,  June  10.  1986;  53  FR  23978. 
June  24, 1988;  54  FR  41000,  October  4. 
1989;  56  FR  5602.  February  11. 1991). 

Consistent  with  EPA's  NPL/RCRA 
pohcy,  EPA  is  proposing  to  add  two 
sites  to  the  General  Superfund  Section 
of  the  NPL  that  may  be  subject  to  RCRA 
Subtitle  C  corrective  action  authorities. 
One  is  the  Onondaga  Lake  site  in  Lake 
Onondaga,  NY.  Material  has  been 
placed  in  the  public  docket  confirming 
that  the  owner  at  the  site  who  is  subject 
to  RCaiA  authorities  is  bankrupt.  The 
other  owner  has  no  RCRA  involvement. 

The  seconr* ;» the  National  Zinc  Corp. 
she  In  Bortlesville,  OK.  The  Agency 
believes  that  offsite  contamination  and 
air  deposition  of  contamination  at  and 
from  this  site  will  be  better  addressed 
under  CERCLA  authorities.  Material  has 
been  placed  in  the  docket  indicating 
that  not  all  site-related  contamination 
may  be  addressable  under  RCRA 
corrective  action  authorities. 

Releases  from  Federal  Facility  Sites 

On  March  13,  1989  (54  FR  10520),  the 
Agency  announced  a  policy  for  placing 
Federal  facility  sites  on  the  NPL  if  they 
meet  the  eligibility  criteria  (e.g.,  an  HRS 
score  of  28.50  or  greater),  even  if  the 
Federal  facility  also  is  subject  to  the 
corrective  action  authorities  of  RCRA 
Subtitle  C.  In  that  way,  those  sites  could 
be  cleaned  up  under  CERCLA.  if 
appropriate. 

This  rule  proposes  to  add  seven  sites 
to  the  Federal  Facilities  Section  of  the 
NPL.  One  site  not  listed  in  the  Federal 
Facilities  Section,  the  Blackbird  Mine 
site  in  Lemhi,  ID,  is  located  in  part  on 
federally  owned  land.  There  is  no 
separate  category  for  mixed-ownership 
sites,  and  the  facts  at  this  site  are  such 
that  EPA  considers  it  more  appropriate 
to  propose  the  site  in  the  General 
Superfund  section  of  the  NPL  In 
particular,  the  sources  of  contamination 
on  the  Federal  portion  of  the  site  are  few 
compared  to  the  sources  on  private 
land,  and  contamination  is  not  the 
result  of  activities  of  the  U.S.  Forest 
Service,  which  currently  manages  the 
Federal  portion  of  the  site.  EPA 
emphasizes  that  the  designation  of  a  site 
as  Federal  or  non-Federal  for  listing 
purposes  has  no  legal  signiHcance  and 
is  purely  informational  in  nature.  In 
particular,  such  designation  does  not 
determine,  or  limit,  the  extent  of  any 
Federal  agency's  obligations  under 
section  120  of  CERCLA.  EPA  solicits 
comment  on  the  most  appropriate 
designation  of  the  site.    ^ 


Name  Changes 

EPA  proposes  to  change  the  name  of 
the  Del  Amo  Facility,  a  proposed  site  in 
Los  Angeles,  California,  to  the  Del  Amo 
Pits.  EPA  proposes  to  change  the  name 
of  the  American  Shizuki  Corp./Ogallala 
Electronics  and  Manu&cturing,  Inc..  a 
proposed  site  in  Ogallala.  Nebraska  to 
the  Ogallala  Groundwater 
Contamination.  EPA  believes  these 
names  more  accurately  reflect  the  sites, 
and  solicits  comment  on  these  proposed 
name  changes. 

Clarification  of  Prior  NPL  Listing 

The  Indian  Bend  Wash  Superfund 
Site,  located  in  Scottsdale-Tempe- 
Phoenix.  Arizona,  was  placed  on  the 
NPL  on  September  8. 1983  (48  FR 
40667).  The  purpose  of  this  clarification 
of  the  original  Usting  is  to  provide 
additional  information  about  the 
releases  of  hazardous  substances  that 
are  currently  being  investigated. 

The  1982  HRS  analy^s  in  the  original 
listing  docket  for  Indian  Bend  Wash 
(cross-referenced  as  NPL-2-630) 
provides  the  following  general 
description  of  the  facility: 
"Groundwater  contamination  has  been 
detected  in  an  area  approximately  two 
miles  by  five  miles  along  the  Indian 
Bend  Wash  in  Scottsdale  and  Tempe. 
Municipal  drinking  water  supply  wells 
serving  the  cities  of  Scottsdale.  Phoenix 
and  Tempe  have  been  tainted  by 
trichloroethylene.  Chromium 
contamination  has  also  been  found  to  be 
present  in  the  aquifer  of  concern."  The 
HRS  analysis  also  includes 
"approximate  boundaries"  of 
"Scottsdale  Road  (west),  SaU  River 
channel  (south),  Pima  Road  (east),  and 
Chapparal  Road  (north)."  However, 
documented  releases  at  that  time  also 
included  contaminated  wells  south  of 
the  Salt  River. 

During  the  investigation  of 
groundwater  at  Indian  Bend  WashJEPA 
has  identified  several  apparently 
noncontiguous  areas  of  groundwater 
contamination,  both  north  and  south  of 
the  Salt  River.  While  it  cannot  be  stated 
with  certainty  because  of  the 
hydrological  impacts  of  the  river  flow, 
it  app>ear8  that  the  releases  of  hazardous 
substances  south  of  the  river  may 
originate  in  sources  other  than  those 
north  of  the  river.  This  notice  is  to 
clarify  that  the  Indian  Bend  Wash 
Superfund  Site  has  always  included  all 
releases  discovered  during  the  course  of 
the  RI/FS.  both  north  and  south  of  the 
Salt  River,  and  that  the  RI/FS  has,  from 
the  beginning,  investigated  releases 
documented  in  the  original  HRS 
analysis  both  north  and  south  of  the  Salt 
River.  The  approximate  boundaries  of 


the  study  area  where  EPA  is  currently 
responding  to  releases  of  hazardous 
substances  are  as  follows:  Rural  Road 
(Tempe)/  Scottsdale  Road  (Scottsdale) 
(west).  Chaparral  Road  (north).  Price 
Road  (Tempe)/Pima  Road 
(ScottsdaleHeast),  and  Apache 
Boulevard  (south). 

Two  Records  of  Decision  were  issued, 
on  September  21, 1988  and  September 
12, 1991,  for  the  portion  of  the  site 
located  north  of  the  Salt  River,  which 
EPA  has  informally  designated  as 
"North  Indian  Bend  WaS"  or  "Indian 
Bend  Wash  (North) '.  The  portion  of  the 
site  located  south  of  the  Salt  River  has 
been  informally  designated  as  "South 
Indian  Bend  Wash",  or  "Indian  Bend 
Wash  (South)",  and  is  now  in  the  RI/FS 
study  phase. 

The  above  definition  of  the  site  is 
consistent  with  EPA's  poUcy  for  hsting 
noncontiguous  facilities.  Section 
104(d)(4)  of  CERCLA  authorizes  EPA  to 
"treat  two  or  more  noncontiguous 
facilities  as  one  for  the  purposes  of 
response,  if  such  fsdlities  are 
reasonably  related  on  the  basis  of 
geography  or  their  potential  threat  to 
public  health,  welmre,  or  the 
environment."  EPA  published  a  pohcy 
(49  FR  37076.  September  21, 1984) 
identifying  the  factors  which  it  would 
consider  in  determining  whether  non- 
contiguous facilities  should  be 
aggregated. 

The  results  of  the  RI  (available  in  the 
Region  DC  docket  for  this  site)  indicate 
that  the  Indian  Bend  Wash  Superfuiyl 
Site  meets  the  aggregation  criteria. 
Indian  Bend  W^  North  and  Indian 
Bend  Wash  South  each  contain  many 
potentially  noncontiguous  facilities.  It  is 
appropriate  to  address  all  fadUties 
within  both  North  Indian  Bend  Wash 
and  South  Indian  Bend  Wash  in 
aggregation.  Several  factors  support  this. 
First,  there  are  similar  constituents  of 
concern  so  that  a  single  strate^  for 
cleanup  is  appropriate.  Second,  the 
contamination  from  the  releases  is 
threatening  the  same  aquifer  and  there 
is  no  evidence  of  any  geologic 
discontinuity  between  the  sources. 
Lastly,  the  target  populations  affected  by 
the  noncontiguous  releases  are 
substantially  overlapping  with  a  nimiber 
of  drinking  water  wells  located  within 
both  the  northern  and  southern  portions 
of  the  site.  Based  on  the  above 
considerations,  the  multiple 
noncontiguous  soiuces  in  both  the  north 
and  south  areas  are  most  logically 
considered  es  a  single  site  for  NPL 
purposes.  EPA  has  consistently 
addressed  the  areas  north  and  south  of 
the  river  as  a  single  site  since  the 
original  listing  oif  the  Indian  Bend  Wash 
site. 
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Thisdarificatian  of  tlw  extant  of 
releaaes  being  evaluatsd  by  EPA  attba 
Indian  Band  Wash  «ta  ia  inlend«d  to 
provida  notice  of  same  to  all  persona. 
Althou^  EPA  properiy  has  regarded 
contamination  south  (rftha  Salt  River, 
referred  to  as  Indian  Bend  Wash 
(South),  as  part  of  the  site  since  ft  was 
listed  on  the  NPL  in  1983,  EPA  will 
consider  comments  addressed  to  the 
inclusion  of  that  area  as  part  of  the  site. 
EPA  wrill  not  consider  oomments 
addressed  to  other  aspects  of  the 
original  listing  decision. 

TV.  Kegulatory  Impact  Analyaia 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  plaoament  on  thie  NPL,  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  '*ma)or"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analysis  of  the 
economic  implications  of  today's 
proposal  to  add  new  sites  to  the  NPL. 
EPA  believes  that  the  kinds  of  economic 
effects  associated  with  tUs  proposed 
revision  to  the  NPL  are  generally  similar 
to  those  identified  in  the  regulatory 
impact  analysis  (RIA)  prepared  in  1982 
for  revisions  to  the  NQ>  pursuant  to 
section  105  of  CERCLA  (47  PR  31180, 
July  16, 1982)  and  the  economic 
analysis  prepared  when  amendments  to 
the  NCP  were  proposed  (50  FR  5882, 
February  12, 1985).  This  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  12291. 

Costs 

This  proposed  rulemaking  is  not  a 
"major"  regulation  because  it  does  not 
establish  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  any  party's  liiibility  for  site 
response  costs.  Costs  that  arise  out  of 
responses  at  sites  in  the  General 
Superfund  Sectioa  result  from  site-by- 
site  decisions  about  what  actions  to 
take,  not  directly  &om  the  act  of  listing 
itself  Nonetheless,  it  is  useful  to 
consider  the  costs  that  may  be 
associated  with  responding  to  all  sites 
in  this  rule.  The  proposed  listing  of  a 
site  on  the  NPL  may  be  followed  by  a 
search  for  potentially  responsible 
parties  and  a  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  to  determine  if 
remedial  actions  will  be  tmdertaken  at 
a  site.  Selection  of  a  remedial 
alternative,  and  design  and  constniction 
of  that  alternative,  may  follow 
completion  of  the  RI/FS,  md  operation 
and  maintenance  (OlcM)  activities  may 
continue  after  construction  has  been 
completed. 


EPA  initially  bears  costs  associated 
with  raaponsible  party  searches. 
Besponaibie  parties  may  eater  into 
ooBsent  orders  or  agreemeBts  to  conduct 
or  pay  tiie  costs  of  the  RI/FS,  remedial 
design  and  remedial  action,  and  QUA, 
or  EPA  and  the  States  may  share  costs 
up  front  and  subsequently  bring  an 
action  for  cost  recovery. 

The  State's  ^lare  of  site  cleanup  costs 
for  Trust  Fund-financed  actions  is 
governed  by  CERCLA  section  104(c).  For 
privately-owned  sites,  as  well  as 
publicly-owned  but  not  puUicly- 
operateid  sites,  EPA  will  pay  from  the 
Trust  Fund  for  100%  of  the  costs  of  the 
RI/FS  and  remedial  planning,  and  90% 
of  the  costs  of  the  remedial  action, 
leaving  10%  to  the  State.  For  sites 
operated  by  a  State  or  political 
subdivision,  the  State's  share  is  at  least 
50%  of  aU  response  costs  at  the  site, 
including  the  cost  associated  with  the 
RI/FS,  remedial  design.  bikI 
construction  and  implementation  of  the 
remedial  action  selected.  AAer 
construction  of  the  remedy  is  complete, 
costs  fall  into  two  categories: 

For  restoration  of  gnnmd  water  and 
surface  water,  EPA  will  pay  from  the 
Trust  Fund  a  share  of  the  start-up 
costs  according  to  the  cost-allocation 
criteria  in  the  previous  paragraph  for 
10  years  or  until  a  sufficient  level  of 
protectiveness  is  achieved  before  the 
end  of  10  years.  40  CFR  300.435(f)(3). 
After  that,  the  State  assumes  all  O&M 
costs.  40  CFR  300,435  (f)(1). 

For  other  cleanups,  EPA  will  pay 
from  the  Trust  Fund  a  share  of  the 
costs  of  a  remedy  according  to  the 
cost-allocation  criteria  in  the  previous 
paragraph  until  it  is  operational  and 
functional,  which  generally  occurs 
after  one  year.  40  CFR  300.435(f)(2), 
300.510(c)(2).  After  that,  the  State 
assumes  all  O&M  costs.  40  CFR 
300.510(cMl). 

In  previous  NPL  rulemakings,  the 
Agency  estimated  the  costs  associated 
with  these  aaivities  (RI/FS,  remedial 
design,  remedial  action,  and  O&M)  on 
an  average-per-site  and  total  cost  bans. 
EPA  will  continue  with  this  approach, 
using  the  most  recent  (1988)  cost 
estimates  available:  these  estimates  are 
presented  below.  However,  costs  for 
individual  sites  vary  widely,  depending 
on  the  amount,  type,  and  extent  of 
contamination.  Additionally,  EPA  is 
unable  to  predict  what  portions  of  the 
total  costs  responsible  parties  will  bear, 
since  the  distribution  of  coats  depends 
on  the  extent  of  voluntary  and 
negotiated  response  and  the  success  of 
any  cost-recovery  actions. 


Coat  Category 

Average  Total 
Cost  Pef  Site ' 

RI>FS  „.. 

RemedW  Oeeign 

RemedW  AcUon  „ 

Net  pfesent  value  of  0&M>  . 

1,300,000 

1300.000 

=>  25.000.000 

3,770.000 

M9e8U.S.  OoUan 

'Assumes  cost  of  O&M  over  30  years, 
$400,000  tar  the  first  year  and  10%  discount 


*tnotudea  Stale  coat-shara 

Source:  Office  of  Prooram  Management, 
Office  of  Emergency  and  Remedial  Response, 
U.S.  EPA.  Washington,  DC. 

Possible  costs  to  States  associated 
with  today's  proposed  rule  for  Trust 
Fund-financed  response  action  arise 
from  the  required  State  cost-share  of:  (1) 
For  privately  owned  sites  at  which 
remedial  acticm  involving  treatment  to 
restore  ground  aiui  surface  w^er  quality 
are  undertaken,  10%  of  the  cost  of 
constructing  the  remedy,  and  10%  of 
the  cost  of  operating  the  remedy  for  a 
period  up  to  10  years  after  the  remedy 
becomes  operc^ooal  and  hmctional;  (2) 
for  privately-owned  sites  at  which  other 
remedial  actions  are  undertaken,  10%  of 
the  cost  of  all  remedial  action,  and  10% 
of  costs  incurred  within  one  year  after 
remedial  action  is  complete  to  ensure 
that  the  remedy  is  operational  and 
functional;  and  (3)  for  sites  publicly- 
operated  by  a  State  or  poUtical 
subdivision  at  which  response  actions 
are  undertaken,  at  least  50%  of  the  cost 
of  all  response  actions.  States  must 
assume  the  cost  for  O&M  after  EPA's 
participation  ends.  Using  the 
assumptions  developed  in  the  1982  RIA 
for  the  NCP,  LTA  has  assumed  that  90% 
of  the  non-Federal  sites  proposed  for  the 
NPL  in  this  rule  will  be  privatoly-owned 
and  10%  will  be  State-  or  locally- 
operated.  Therefore,  using  the  budget 
projections  presented  above,  the  cost  to 
States  of  undertaking  Federal  remedial 
planning  and  actions  at  ail  non -Federal 
sites  in  today's  proposed  rule,  but 
excluding  O&M  costs,  would  be 
approximately  $36  million.  Stats  OfitM 
costs  cannot  be  accurately  dele-Triined 
because  EPA,  as  noted  abovt).  wU  share 
costs  for  up  to  10  years  for  restoration 
of  ground  water  and  surface  water,  and 
it  is  not  known  how  many  sites  will 
require  this  treatment  and  for  how  long. 
However,  based  on  past  experience, 
EPA  believes  a  reasonable  estimate  is 
that  k  will  share  start-up  costs  for  up  to 
10  jrears  at  25%  of  sites.  Using  this 
estimate,  State  O&M  costs  would  be 
approximately  $32  million.  As  with  the 
EPA  share  of  costs,  portions  of  the  State 
share  will  be  borne  by  responsible 
parties. 

Placing  a  site  on  the  NPL  does  not 
itself  cause  firms  responsible  for  die  site 
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to  bear  costs.  Nonetheless,  a  listing  may 
induce  firms  to  clean  up  the  sites 
voluntarily,  or  it  may  act  as  a  potential 
trigger  for  subsequent  enforcement  or 
cost-recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discreticmary 
and  made  on  a  case-by-case  basis. 
Consequently,  these  effects  cannot  be 

Erecisely  estimated.  EPA  does  not 
alieve  that  every  site  will  be  cleaned 
up  by  a  responsible  party.  EPA  cannot 
project  at  this  time  which  firms  or 
industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  the  volume  and 
nature  of  the  waste  at  the  sites;  the 
strength  of  the  evidence  linking  the 
wastes  at  the  site  to  the  parties;  the 
parties'  ability  to  pay;  and  other  factors 
when  deciding  whether  and  how  to 
proceed  against  the  parties. 

Economy-wide  effects  of  this 
proposed  amendment  to  the  NC3*  are 
aggregations  of  effects  on  firms  and 
State  and  local  governments.  Although 
effects  could  be  felt  by  some  individual 
firms  and  States,  the  total  impact  of  this 
proposal  on  output,  prices,  and 
employment  is  expected  to  be  negligible 
at  the  National  level,  as  was  the  case  in 
the  1982  RIA. 

Benefits 

The  real  benefits  associated  with 
today's  proposal  to  place  additional 
sites  on  the  NPL  are  increased  health 
and  environmental  protection  as  a  result 
of  increased  public  awareness  of 


potential  hazards.  In  addition  to  the 
potential  for  more  federally-financed 
remedial  actions,  expansion  of  the  NPL 
could  accelerate  privately-financed, 
volimtary  cleanup  efforts.  Proposing 
sites  as  national  priority  targets  also 
may  give  States  increased  support  for 
funding  responses  at  particular  sites. 

As  a  result  of  the  additional  CER(XA 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quality  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  before  the  RI/FS  is 
completed  at  these  sites. 

V.  Regulatory  Flexibility  Act  Andysia 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  proposes  to  revise  the 
NCP,  it  is  not  a  typical  regulatory 
change  since  it  does  not  automatically 
impose  costs.  As  stated  above, 
proposing  sites  to  the  NPL  does  not  in 
itself  require  any  action  by  any  party, 
nor  does  it  determine  the  liability  of  any 
party  for  the  cost  of  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected  as  a  whole.  As  a  consequence, 
impacts  on  any  group  are  hard  to 


predict.  A  site's  proposed  inclusion  on 
the  NPL  could  increase  the  likelihood  of 
adverse  impacts  on  responsible  parties 
(in  the  form  of  cleanup  costs),  but  at  this 
time  EPA  cannot  identify  the  potentially 
affected  businesses  or  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  proposed  rule  on  the 
NPL  could  significantly  affect  certain 
industries,  or  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site  by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  the  firm's 
contribution  to  the  problem,  but  also  its 
ability  to  pay. 

The  impacts  (fi-om  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  this  proposed  regulation  does 
not  require  a  regulatory  flexibility 
analysis. 
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Stale 


Site  Name 


Oty/County 


NPLGf' 
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Monarch  TBe  Manufacturing,  Inc Florence  17 

ASARCO.  Inc.  Globe  (Globe  Plant) „ Denver  .ZZZ""'""""'  .  1 

^ SummrtvWe  Mine  ^ Rio  Grande  ciiimyZiiillil.ZZZZ."!  4« 

PL  Ptymomh  Avenue  Landfill DeL»»d  4)5 

fJI Del  Monte  Corp.  (Oahu  Plantation)  ["Z  HonoMu'ciiiirt^"."i;!.I *"** 4/5 

•0 Blackbird  Mine Lernhl  is 

»D Triumph  Mine  TaWnga  Piles Triumph 1 

!S 2*r?; p'****'- '~ c^ couriiy::::::::::::::::::::::::::::::  « 

?ff P°"»'  Co VVeaaoo 4/5 

2i Horewhoe  Road ^ SayreviHe  „... 

NY  ••.... Onondaga  Lake ^ Syracuse 

NY P»oN  Brothers  LandM .'."  CheeWowaga 

0*^ Diamond  Shamrock  Corp.  (PaineaviHe  Works) ]..".."  Painesvilie 

OH Dover  Chemteal  Coip .  Dover  i« 

OK  Nattonal  Zinc  Corp ZZ'""''"ZZ"Z  BarHesviile 12 

2?      • ^**'  Multnomah  County  Ground  Water  Contamlnatton  ZZZZ  Multnomah  Coiirty 4« 

Vi ^J^  R«"'«»d  Y»«* Jackson ZlZZZZIZZZIZ  IS 

TX RSR  Corp. Da„a,  ' 

WA .,..  PacMc  Sound  Resources _ Seattle  1 


4 
4 
4 
4/5 


Number  o«  Sites  Proposed  to  Qenenri  Superfund  Sectfen:  19 


'Sites  are  placed  In  groups  (Or)  corresponding  to  groups  o(  50  on  ttte  final  NPL 
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SitsNaiM  CKyifCounly 

Paduca»i  Ommus  OiOuiion  Plant  (DOE) Raduoah 

HanseomAFB Badlort  .« 

Naticfc  Laboratory  Anny  Research,  Davelopmartt  and  Engl-  Natick  — 

neeilr^  Center. 

„ DaHaiihi  Aqiteuiure  Rasearch  Canter  tUSDA) Beito^la _. 

Langlay  Air  Foica  BaaaMASA  Langtoy  Rmeanrh  Cantar Hampton  . 

Martna  Coipa  Combat  Davetopmerit  Comnand ^ CXwitfoo 

Pugat  Soynd  Hmmt  SMpyard  CompieK  ^ Dferwatton 
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are  placed  In  groups  (Or)  corresponding  to  gnwpa  ol  SO  on  iw  Hnal  NPI- 
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KY 


MD 

VA. 
VA. 
WA 


2 

4/S 

4/5 

4/5 

4;^ 
4/5 
«5 


'Sites 


List  of  Svbiects  in  40  Cn  Part  300 

Air  pollution  controL  Chemicals. 
Hazardous  materials,  Intergovenunental 
relations.  Natural  resources.  Oil 
pollution,  Reporting  and  recordkeeping 
requirements.  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

AMlheiity:  42  U.SXI  960S:  42  U.S.C  9620; 
33  use  1321(c)(2);  E.O.  1173S.  3  CFR. 
1971—1975  Comp.,  p.  793;  E.O.  12580,  3 
CFR,  1M7  Comp.,  p.  193. 

Dated:  May  4. 1993. 
Richard  J.  Guimomi. 
Acting  Assistant  Administrator.  Office  o/ 
Solid  Waste  and  Emergency  Response. 
TFR  Doc  93-10867  FUed  5-7-93;  8:45  am] 
anxma  coot  WW8  «o  r 


DEPAFTTMENT  Of  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dooiiat  Na.  93-31 ;  Notica  01] 

RIN  2127-AE78 

Federal  IMotor  Vehicle  Safety 
Standards;  Warning  Devices 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACDON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  documentproposes  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  125.  Warning  Devices. 
That  standard  specifies  requirements  for 
non-powered  warning  devices  designed 
to  be  carried  in  all  types  of  motor 
vehicles  and  set  out  on  the  roadway  to 
warn  oncoming  traffic  of  a  stopped 
vehicle  in  or  near  the  roadway.  As 
amended,  the  standard  woUld  apply 
only  to  weming  devices  that  are 
designed  to  be  carried  in  buses  and 
trucks  that  have  a  gross  vehicle  weight 


rating  (GWHl)  greater  than  10.000 
pounds  (4.536  kilograms). 

The  agency  is  proposing  to  exclude 
from  the  standard  waraiog  devices  for 
vehicles  with  a  GVWR  of  10,000  pounds 
or  less  because  it  has  (fotermined 
tentatively  that  no  longer  applying 
Standard  No.  125  to  non-powered 
warning  devices  carried  on  such 
vehicles  would  provide  warning  device 
manufacturers  with  greater  design 
freedom  and  would  relieve  an 
unnecessary  regulatory  burdrai  on 
industry.  The  standard  would  oontintte 
to  apply  to  trucks  and  buses  with  higher 
CVWRs  bacause  the  agency  has  long- 
term  plans  to  amend  Standard  No.  125 
to  make  it  more  performanoe  oriented 
for  warning  devices  designed  to  be 
carried  on  those  vehicles. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  June  24, 1993. 
PROPOSED  EFFECTIVE  DATE:  The  proposed 
amendment  would  become  effective  30 
days  after  publication  of  a  final  rule  in 
the  Federal  Register. 
ADDRESSES:  Comments  should  refiar  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  IDocket  Section. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  O.  Hardie,  Ofiice  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590  (202-366-6987). 

SUm^llENTARV  mformation: 

L  Background 

Paderal  Motor  Vehicles  Safety 
Standard  (FMVS^  No.  125,  Warning 
Devices,  estabUshes  requirements  for 
devices,  without  self-contained  energy 
sourcaa,  that  are  designed  to  be  carried 
in  motor  vehicles  and  used  to  warn 
approaching  treffic  of  the  presence  of  a 
stopped  vehicle,  except  for  devices 


designed  to  be  parmoiently  affixed  to 
the  vehicle.  The  purpose  ol  the  standard 
is  to  reduce  deetns  and  injuries  due  to 
rear-end  colUsions  between  moving 
traffic  and  disabled  or  sto{,>ped  vehicles. 
The  warning  devices  are  required  to  be 
triangular  with  an  open  center,  covered 
with  orange  fluorescent  and  red  reflex 
reflective  material,  and  capable  of  being 
erected  on  the  roadway.  These 
perionnance  characteristics  are 
intended  to  assure  that  the  warning 
devices  can  be  readily  observed  during 
daytime  and  nighttime  lighting 
conditions,  have  a  standardized  shape 
for  quick  message  recognition,  and 
perform  properly  while  deployed. 

Standard  No.  125  has  t>een  the  subject 
of  several  rulemaking  actions  because  it 
contains  extensive  detail  specifying  the 
warning  device's  performance  and 
physical  characteristics  as  well  as  the 
related  test  pnx^dures.  As  a  result  of 
the  Standard,  manufacturers  are 
prohibited  from  marketing  other  non- 
powered  warning  devices,  which  may 
vary  significantly  in  performance  and 
configuration  from  the  Standard's 
spedficatioRs.  Some  have  contended 
that  the  Standard  is  too  design 
restrictive  since  its  specifications 
prohibit  other  warning  devices,  which 
may  be  cepeble  of  adequately  warning 
approaching  drivers  of  a  disable  vehicle, 
even  thou^  &ey  thffer  from  a  Standard 
No.  125  warning  triangle. 

A.  Regulatory  History 

On  October  14, 1967,  the  National 
Highway  Safety  Bureau,  the  predecessor 
to  NHTSA,  pubUshed  an  advance  notice 
of  proposed  rulemaking  ( ANPRM) 
concenving  a  possible  safety  standard 
requiring  warning  devices  for  stopped 
vehicles.  (32  FR  14278)  That  notice 
discussed  sacfa  devices  as  flares,  fusees, 
cloth  flags,  electric  lanterns,  and 
emergency  reflectors. 

On  November  11, 1970,  NHTSA 
proposed  issuing  a  new  Federal  Motor 
Vehicle  Safsty  Standard  (FMVSS)  that 
would  specify  performance 
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requirements  and  test  procedures 
applicable  to  fluorescent  and 
retroreflective.  triangiilar,  non-powered 
Mfaming  devices  similar  to  those  now 
specified  in  Standard  No.  125.  (35  FR 
17350).  These  devices  were  intended  to 
supplement  the  vehicular  warning 
signal  lamps  required  by  Standaid  No. 
108,  Lamps.  Reflective  Devices,  and 
Associated  Equipment,  to  minimize  the 
likelihood  of  rear-end  collisions 
between  moving  vehicles  and  disabled 
vrfiicles.  The  notice  proposed  that 
passenger  cars  and  multipurpose 
passenger  vehicles  be  equipped  with 
one  sudi  device  and  trucks  and  buses 
with  three  such  devices  as  standard 
equipment  upon  the  first  consumer  sale. 

On  March  1. 1972.  NHTSA  issued 
Standard  No.  125.  a  safety  standard  that 
specifies  shape,  size,  and  performance 
requirements  for  warning  devices  that 
do  not  have  self-contained  energy 
sources.  (37  FR  5038).  The  agency 
decided  to  issue  an  equipment  standard 
instead  of  a  vehicle  standard  because 
the  available  information  did  not  justify 
the  additional  cost  of  mandating  the 
warning  device  in  all  new  vehicles. 
Accordingly,  these  devices  were  not 
required  as  standard  vehicle  equipment. 
The  notice  also  stated  that  it  would  be 
necessary  to  collect  further  data 
regarding  the  effectiveness  of  warning 
triangles  and  frequency  of  use  by 
consumers  so  that  a  more  accurate  cost- 
benefit  analysis  could  be  made  of  a 
vehicle  standard. 

On  June  22, 1972.  NHTSA  responded 
to  petitions  for  reconsideration  mat 
resulted  in  minor  modifications  to 
Standard  No.  125.  (37  FR  12323).  The 
notice  also  clarified  the  Standard's 
applicability  to  emphasize  that  it 
applied  to  aJl  non-powered  warning 
devices,  including  those  placed  on  the 
vehicle's  roof. 

On  January  30, 1973,  in  response  to 
additional  petitions  for  reconsideration, 
NHTSA  decided  to  allow  the  use  of  dual 
purpose  material  (simultaneously 
fluorescent  and  retroreflective).  (38  FR 
3760)  In  response  to  petitions,  the 
aigency  also  decided  to  amend  the 
Standard  to  include  a  provision 
expressly  prohibiting  any  attachments 
to  the  warning  device.  The  agency 
believed  that  such  attachments  would 
detract  from  the  device's  standardized 
triangular  shape  and  thus  decrease  its 
effectiveness  as  a  nationally  and 
internationally  recognizable  warning 
signal.  Further  changes  were  made  in 
performance  and  test  requirements  were 
at  the  request  of  manufacturers 

NHTSA  issued  several  additional 
notices  related  to  Standard  No.  125.  On 
August  9. 1974,  NHTSA  amended  the 
test  procedure  to  use  a  xenon  arc  lamp 
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instead  of  the  original  iUuminant  and 
prescribed  the  color  specification  for  the 
orange  and  red  materials  used  in  the 
warning  triangles.  (39  FR  28636)  On 
January  2, 1975.  the  agency  amended 
the  Standard  to  allow  the  distributCN-'s 
name  to  be  iised  on  the  device  in 
addition  to  the  manufacturer's  name. 
(40  FR  4).  On  September  22. 1988. 
NHTSA  denied  a  petition  for 
rulemaking  submitted  by  Burke 
Communications  requesting  that 
Standard  No.  125  be  amended  to  allow 
the  petitioner's  ahemative  warning 
device,  an  inflatable  safety  cone.  (53  FR 
36871). 

B.  Federal  Motor  Carrier  Safety 
Regulations 

The  Federal  Highway  Administration, 
through  the  FederafMotor  Carrier  Safety 
Standards,  requires  commercial  motor 
vehicles  engaged  in  interstate  commerce 
to  carry  three  emergency  warning 
triangles  that  comply  with  Standard  No. 
125  (49  CFR  393.95(0)  The  FHWA 
requires  that  the  triangles  be  used  under 
the  conditions  specified  in  §  392.22. 

Section  1041(b)  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (Pub.  L  102-240.  105  Stat.  1914, 
1993,  December  18, 1991)  requires  that 
"Section  393.95  of  title  49  of  the  Code 
of  Federal  Regulations  shall  applied  so 
that  fusees  and  flares  are  given  equal 
priority  with  regard  to  use  as  reflecting 
signs."  As  a  result,  the  FHWA  is 
considering  a  rulemaking  to  implement 
the  Congressional  mandate.  Such  a 
ruleme'.  ing  would  allow  the  use  of 
flares  or  fusees  in  lieu  of  warning 
triangles  and  could  impact  the  market 
for  warning  triangles. 

C.  Effectiveness  of  Warning  Devices 

The  benefits  derived  from  emergency 
warning  devices  are  difficult  to  assess. 
The  agency  is  unaware  of  any  studies 
that  conclusively  show  that  a  Standard 
No.  125  or  any  other  type  of  emergency 
warning  device,  even  when  properly 
used,  is  effective  in  reducing  the 
likelihood  of  accidents  involving 
disabled  vehicles.  The  agency  notes  that 
it  is  difficult  to  evaluate  the 
eff^ectiveness  of  emergency  warning 
devices  given  the  difficulty  in 
determining  a  motorist's  thoughts  when 
he  or  she  sees  a  deployed  warning 
device.  Studies  about  warning  devices 
have  evaluated  the  response  of  passing 
motorists  to  such  devices  ba.sed  on  the 
assumption  that  measurable  changes  in 
passing  vehicle  speed  and  lateral 
separation  between  the  moving  and 
disabled  vehicle  signify  a  decrease  in 
accident  potential.  While  studies  based 
on  this  assumption  may  not  fully 
evaluate  warning  device  effectiveness. 
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they  do  evaluate  the  response  of  some 
drivers  when  confronted  with  a  warning 
device. 

Two  of  those  studies  support  the 
conclusion  that  warning  triangles  may 
not  be  effective  in  changing  motorist 
behavior.  (Sttdy  of  Saf^-Related 
Devices— Emer^gency  Warning  Devices 
for  Disabled  Vehicles,  prepared  in 
response  to  section  219.  Public  Law  98- 
554.  Motor  Carrier  Safety  Act  of  1984. 
National  Highway  Traffic  Safety 
Administration.  U.S.  Department  of 
Transportation  (August  19, 1986)  under 
Ulmer.  Richard;  Leaf.  William;  and 
Blombeig.  Richard.  Analysis  of  the 
Dismounted  Motorist  and  Road-Worker 
Model  Pedestrian  Safety  Regulation. 
DOT  HS-806-445.  National  Highway 
Traffic  Safiaty  Administration,  U.S. 
Department  of  Transf>ortation  (August 
1062).  The  August  1986  study  said  that 

(a)lt]M)u^  accident  rate  and  severity  are  the 
ultimate  dependent  variables  of  interact, 
effectiveness  in  reducing  accident  rates  must 
be  inferred  from  effectiveness  in  producing 
cautionary  responses  in  passing  motorists. 

The  study  concluded  that — 

(e)mergency  warning  devices  had  only 
limited  effects  in  reducing  vehicle  speeds 
and  increasing  lateral  separation  between 
moving  and  disabl«d  vehicles.  Thus,  the 
actual  number  of  lives  saved  and  injuries 
avoided  would  moat  likely  be  significantly 
lower  than  the  target  population  *  *  • 

of  vehicle  operators  and  occupants  in 
struck  disabled  vehicles.  (Page  52) 

Both  these  studies  discussed  field 
experiments  conducted  by  M  J.  Allen, 
S.D.  Miller,  and  J.L.  Short  of  Indiana 
University  that  evaluated  mock  disabled 
vehicle  situations  along  a  roadway 
shoulder.  The  experiment  was  designed 
to  evaluate  the  effects  of  triangles  and 
flares  on  passing  motonsts.  The  study 
determined  that  during  nighttime 
conditions,  triangles  reduce  the  &peed  of 
passing  vehicles  an  average  of  only  1.5 
mph  compared  to  the  disabled-vehicle- 
only  condition.  In  contrast,  flares 
reduced  passing  vehicle  speed  by  an 
average  of  12.2  mph  at  night.  During 
daytime,  none  of  the  emergency 
warning  devices  had  a  significant  effect 
in  reducing  passing  vehicle  speed  or 
increasing  lateral  separation  compared 
to  the  disabled-vehicle-only  condition. 
Even  the  most  effective  daytime 
measure,  i.e.,  placing  three  triangles  at 
distances  2,  48.  and  100  paces  behind 
the  vehicle,  only  reduced  speed  by  3- 
4  mph  compared  to  the  disabled- 
vehicle-only  condition,  when  the  speed 
limit  was  65  mph.  In  a  follow-up  study. 
Miller  concluded  that  warning  triangles 
had  no  effect  oirreducing  passing 
motorist  speed  either  at  night  or  during 
the  day.  That  study  also  indicated  that. 
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at  night,  four-way  flashers  are  more 
effective  than  triangles. 

n.  Petitions 

NHTSA  has  received  petitions  to 
amend  Standard  No.  125  from  P.C.S. 
Safety  Corporation,  a  manufacturer  of  a 
warning  device,  and  the  Transportation 
Safety  Equipment  Institute  (TSEI),  a 
trade  association  representing 
manufacturers  of  vehicle  safety 
equipment. 

On  April  3. 1992,  P.C.S.  Safety 
Corporation  petitioned  the  agency  to 
allow  its  warning  device,  which  it  calls 
a  "Collapsible  Safety  Marker."  This 
product,  which  does  not  comply  in 
significant  respects  with  Standard  No. 
125's  requirements,  is  constructed  of 
tempered  spring  steel  in  coil  form,  with 
a  thick  fluorescent  mylar  coating  and 
with  reflective  strips  woven  through  the 
coils.  The  coils  are  attached  to  a  plastic 
base.  The  petitioner  claimed  that  its 
device  is  better  than  or  equal  to  the 
current  Standard  No.  125  warning 
triangle  because  it  is  more  visible,  is 
more  stable,  and  is  easier  to  store. 

On  September  21, 1992,  TSEI 
petitioned  the  agency  to  commence  a 
comprehensive  rulemaking  proceeding 
to  amend  Standard  No.  125.  Among  the 
issues  that  the  petitioner  requested  the 
agency  to  consider  were  (1)  clarification 
of  the  testing  procedures  in  Standard 
No.  125,  (2)  modification  of  the 
container  requirement  so  that  it  would 
better  protect  the  warning  device's 
fluorescent  material,  (3)  specification  of 
the  laboratory  testing  procedures  used 
to  determine  the  color  of  retroflective 
material,  (4)  correction  of  the  Standard's 
provisions  for  testing  and  measuring  the 
orange  fluorescent  material,  (5) 
clarification  of  the  retroreflectivity  test 
provisions  so  that  they  are  keyed  to 
relevant  ASTM  test  procedures,  (6) 
revision  of  the  luminance  factor  testing 
provision  to  achieve  more  accurate  test 
results  with  closer  correlation  between 
testing  laboratories.  (7)  amendment  of 
the  stability  test  to  make  it  repeatable 
and  consistent  with  the  current  wind 
test's  intent,  and  (8)  incorporation  of 
additional  figures  to  depict  with 
specificity  the  recommended 
positioning  of  the  devices. 

m.  Agency's  Proposal 

NHTSA  has  decided  to  propose 
narrowing  the  application  of  Standard 
No.  125  so  that  the  only  non-powered 
warning  devices  it  would  apply  to  are 
those  designed  to  be  carried  in  buses 
and  trucks  that  have  a  gross  vehicle 
weight  rating  (GVWR)  or  10,001  pounds 
(4,536  kilograms)  or  more.  Standard  No. 
125,  section  S5. 1.4(c)  requires  that  the 
symbol  DOT,  or  the  statement  that  the 


warning  device  complies  with  all 
applicable  Federal  motor  vehicle  safisty 
standards  be  permanently  and  legibly 
maxked  on  the  warning  device,  l^s 
required  marking  will  identify  Standard 
No.  125  complying  triangles. 

The  agency  tentatively  concludes  that 
Standard  No.  125  should  continue  to 
apply  to  warning  devices  for  use  in 
vehicles  subject  to  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs) 
and  comparable  State  regulations 
because  the  FMVSSs  and  FMCSRs 
complement  each  other.  While  the 
FMVSSs  apply  to  the  manufacture  of 
warning  devices,  the  FMCSRs  and 
comparable  State  motor  carrier 
regulations  apply  to  the  use  of  these 
devices  in  highway  situations. 

With  respect  to  vehicles  with  a  GVWR 
of  10,000  pounds  or  less  (which  are  not 
subject  to  FHWA's  regulations),  the 
agency  has  tentatively  concluded  that 
no  longer  applying  Standard  No.  125  to 
warning  devices  which  may  be  carried 
on  such  vehicles  would  provide  greater 
freedom  for  manufacturers  in  designing 
warning  devices  for  the  general  public 
and  would  relieve  an  unnecessary 
regulatory  burden  on  industry. 

NHTSA  notes  that  by  proposing  to 
amend  Standard  No.  125'8  applicability, 
the  NPRM  supplements  the  grants  of  the 
petitions  from  P.C.S.  Safety  Corporation 
and  TSEI.  As  explained  above,  the 
petition  from  P.C.S.  Safety  Corporation 
requested  that  its  collapsible  safety 
marker  be  allowed  for  the  purpose  of 
warning  traffic  of  a  stopped  vehicle.  The 
proposal  to  modify  Standard  No.  125 
would  allow  manufacturers  to  market 
and  sell  this  and  other  types  of  warning 
devices  for  use  with  vehicles  having  a 
GVWR  of  less  than  10,000  pounds. 

The  petition  from  TSEI  requested  that 
Standard  No.  125's  test  procedures  be 
clarified  and  improved.  NHTSA  has 
granted  the  TSEI  petition  because 
further  review  of  the  issues  raised  in  the 
petition  appears  to  have  merit. 

NHTSA  emphasizes  that  granting 
TSEI's  position  does  not  necessarily 
mean  that  Standard  No.  125  will  be 
revised  di  requested  by  the  petitioner. 
During  the  course  of  the  separate 
rulemaking  proceeding  regarding  that 
petition,  the  agency  will  determine  the 
extent  to  whidi  the  Standard  needs  to 
be  amended,  consistent  with  the 
statutory  criteria.  The  agency  anticipates 
that  after  it  reviews  and  evaluates  the 
public  comments  on  this  NPRM,  the 
agency  will  issue  a  separate  NPRM  to 
make  Standard  No.  125  more 
performance  oriented.  The  agency 
welcomes  comments  in  response  to  this 
notice  about  ways  to  minimize  design 
restrictive  language  and  to  make  the 
standard  more  performance  oriented. 


NHTSA  is  aware  that  there  may  be 
concern  about  potential  problems  if 
Standard  No.  125  is  amended  so  that 
warning  devices  to  be  used  in  passenger 
cars  are  no  longer  subject  to  Standard 
No.  125.  For  instance,  it  would  become 
permissible  to  manufacture  and  sell 
warning  devices  that  would  not  comply 
with  the  Standard  were  it  otherwise 
applicable.  The  agency  invites 
comments  and  supporting  technical 
information  about  any  potential 

Eroblems  which  interested  parties  may 
elieve  would  exist. 

In  reviewing  the  petitions  to  amend 
Standard  No.  125,  NHTSA  also 
considered  whether  to  require  motor 
vehicles  to  be  equipped  with  warning 
devices.  The  agency  notes  that  each 
Standard  No.  125  warning  triangle  has 
a  retail  unit  cost  of  about  $10.00  (with 
the  imit  cost  to  a  vehicle  manufacturer 
about  $2.50).  Accordingly,  the  cost  to 
consumers  for  each  new  vehicle  to  be 
equipped  with  a  warning  triangle  would 
be  $120  million  to  $150  milhon  per  year 
and  to  vehicle  manufacturers  $30 
million  to  $37.5  million  per  year 
depending  on  model  year  production 
level. 

NHTSA  has  not  required  that  vehicles 
be  equipped  with  Standard  No.  125 
warning  triangles  because  it  has  never 
conclusively  determined  whether  such 
devices  are  effective.  NHTSA  might  be 
able  to  obtain  data  related  to  the  use  and 
effectiveness  of  warning  triangles,  but 
only  after  significant  expenditures  of 
agency  resources.  Such  a  data  collection 
effort  would  likely  need  to  be  done 
using  survey  and  observational 
techniques,  instead  of  through  the 
normal  crash  information  data 
collection  typically  conducted  by 
NHTSA.  Such  an  effort  would  be 
expensive  and  may  not  yield  results 
sufficient  to  conclusively  demonstrate  a 
significant  benefit.  Therefore,  the 
agency  has  not  proposed  such  a 
requirement. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  (U.S.C.  1392(d)). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 
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IV.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  this  proposal 
and  detennined  that  it  is  neimer 
"major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  With  respect  to 
warning  devices  for  vehicles  with  a 
GVWR  ffreater  than  10,000  pounds,  the 
proposal  would  not  result  in  any  cost 
changes.  With  respect  to  warning 
devices  for  passenger  cars  and 
multipurpose  passenger  vehicles  and  for 
trucks  and  buses  with  a  GVWR  of 
10,000  pounds  or  less,  the  proposal 
would  permit  the  manufacture  of 
warning  devices  of  different  designs  and 
potentially  lower  costs. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  While  some  warning  device 
manufacturers  would  be  small  entities, 
the  agency  believes  that  the  proposal 
would  not  result  in  any  cost  changes  for 
those  entities  that  presently 
manufacturer  warning  triangles  that 
comply  with  Standard  No.  125,  or  to 
those  entities  that  would  continue  to 
manufacture  Standard  No.  125  triangles, 
because  this  proposal  requires  no 
change  to  the  specifications  of  Standard 
No.  125.  The  agency  further  believes 
that  since  the  proposal  would  permit 
manufacturers  the  option  of 
manufacturing  warning  devices  that 
dinger  in  design  from  Standard  No.  125 
devices,  that  the  design  differences 
could  result  in  a  lower  manufacturing 
cost.  Small  organizations  and 
governmental  jurisdictions  which 
purchase  motor  vehicle  equipment 
could  realize  a  small  cost  savings  in  the 
purchase  of  warning  devices  for 
vehicles  of  10,p00  pounds  or  less. 
Accordingly,  a  regulatory  flexibihty 
analysis  has  not  been  prepared. 

C.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  impHcations  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 


D.  National  Envimnmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  impUcations  of  this 
proposed  rule  in  accordance  vrith  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  anect  the 
human  environment. 

Public  Commenti 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 

Tments  in  a  concise  fashion, 
a  commenter  v«rishes  to  submit 
certain  information  under  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  shoud  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the  ' 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comn^ent 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  wall  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  S71 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety,  Motor  vehicles. 
Rubber  and  rubber  products.  Tires. 


In  consideration  of  the  foregoing,  the 
agency  projposes  to  amend,  in  title  49  of 
the  Code  of  Fedwal  Regulations  at  part 
571  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

1571.125    [Amended] 

2.  In  §  571.125,'S3  would  be  revised 
to  read  as  follows: 

S3  Application.  This  standard  appUes 
to  devices,  without  self-contained 
energy  sources,  that  are  designed  to  be 
carried  in  buses  and  trucks  that  have  a 
gross  vehicle  weight  rating  (GVWR) 
greater  than  10,000  pounds  (4.536 
kilograms.  These  devices  are  used  to 
warn  approaching  traffic  of  the  presence 
of  a  stopped  vehicle,  except  for  devices 
designed  to  be  permanently  affixed  to 
the  vehicle. 

Issued  on:  May  4. 1993. 
Bury  Felrica, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  93-10884  Filed  5-7-93;  8:45  am) 

WLUNG  COOE  MIO-tS-M 


49  CFR  Part  571 

[Docket  No.  74-14;  Notice  81] 

RIN  2127-AE79 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash 
Protection;  Seat  Belt  Assemblies 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  allow 
manufacturers  of  replacement  seat  beh 
assemblies  a  choice  of  two  means  of 
providing  information  regarding  the 
seating  positions  and  vehicle  models  for 
which  the  assemblies  are  appropriate: 
Either  on  the  assembly  or  in  the 
installation  instruction  sheet  currently 
required  to  accompany  the  assembly. 
This  notice  also  proposes  to  remove  the 
labeling  requirement  for  two  types  of 
seat  belt  assemblies  when  they  are 
installed  as  original  equipment  in  a  new 
motor  vehicle.  NHTSA  believes  that 
these  proposals  would  provide 
manufacturers  more  flexibility  in  the 
manner  of  providing  this  information 
without  decreasing  the  likelihood  that 
belts  will  be  correctly  installed. 
DATES:  Comments  must  be  received  by 
June  24, 1993.  If  adopted,  the'proposed 
amendments  would  become  effective  30 
days  following  publication  of  the  final 
rule. 
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AOORESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section^om  5109,  National  Highway 
Traffic  safety  Administration,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m.-4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  S.  Cohen,  Office  of  Vehicle 
Safety  Standards.  NRM-12,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone:  (202)  366-4911. 
SUPPLaiENTARY  INFORMATION:  On  April 
16, 1991,  NHTSA  published  a  final  rule 
amending  Standard  No.  208,  Occupant 
Crash  Protection,  and  Standard  No.  209, 
Seat  Belt  Assemblies,  to  exclude  all 
safety  belts  that  are  subject  to  the 
dynamic  testing  requirements  fixjm 
some  of  the  static  testing  requirements 
for  safety  belts  (56  FR  15295).  The  final 
rule  also  clarified  that  the  term 
"dynamically  tested"  referred  to  all 
automatic  manual  belts  that  are  the  only 
occupant  restraint  system  at  a  seating 
position. 

That  final  rule  had  been  preceded  by 
a  notice  of  proposed  rulemaking 
(NPRM)  published  on  January  18. 1990 
(55  FR  1681).  The  NPRM  proposed  to 
require  information  on  the  seating 
positions  and  vehicle  models  for  which 
the  assembly  is  appropriate  (position/ 
model  information)  to  be  labeled  on  all 
dynamically  tested  manual  belt  systems. 
At  the  time,  position/model  information 
was  required  to  be  labeled  on 
dynamically  tested  manual  belt  systems 
intended  for  installation  in  trucks  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  8500 
pounds  or  less  (LTVs),  but  not  in 
passenger  cars.  Although  comments 
were  received  regarding  the  issue  of 
extending  the  labeling  requirements  to 
dynamically  tested  safety  belts  in 
passenger  cars,  the  final  rule  did  not 
address  that  issue.  Instead.  NHTSA 
announced  that  it  intended  to  initiate 
rulemaking  proposing  that  the  position/ 
model  information  currently  required  to 
be  labeled  on  dynamically  tested 
manual  belts  for  use  in  LTVs  instead  be 
required  to  be  provided  in  the 
installation  instruction  sheet  for  all 
dynamically  tested  safety  belts,  both 
automatic  and  manual,  including  those 
for  passenger  cars. 

Ford  and  Volkswagen  (VW)  petitioned 
for  reconsideration  of  the  April  16. 
1991,  Final  Rule.  Both  asked  for 
clarification  of  the  scope  of  the  labeling 
requirement  for  dynamically  tested  belts 
for  LTVs.  VW  claimed  that  the  labeling 
requirements  for  dynamically  tested 
belts  are  inconsistent.  Minor  changes 


were  made  in  response  to  these 
petitions  on  November  4. 1991  (56  FR 
56323). 

VW  also  asked  that  its  petition  for 
reconsideration  be  treated  as  a  petition 
for  rulemaking  to  the  extent  that  it  could 
not  be  addressed  as  part  of  a  petition  for 
reconsideration.  VW  asked  that  S4.5(c) 
and  S4.6(b)  of  Standard  No.  209  be 
amended  so  that  they  do  not  apply  to  a 
safety  belt  installed  in  any  new  motor 
vehicle.  Section  S4.5(c)  of  Standard  No. 
209  requires  all  dynamically  tested  belts 
with  load  limiters  to  be  labeled  with 
position/model  information.  Section 
S4.6(b)  of  Standard  No.  209  requires  all 
dynamically  tested  manual  belts 
installed  in  LTVs  to  be  labeled  with 
position/model  information.  VW  also 
asked  that  Standard  No.  209  be 
amended 

To  require  that  replacement  belts  either  be 
labeled  in  accordance  with  S4.5(c)  or  S4.6(b) 
as  applicable,  or  be  accompanied  by  detailed 
Installation  instructions  jto  be  specified  in  an 
amended  S4.1(k}  of  FMVSS  20Q]  Including 
the  make,  model  and  seating  position  of  the 
vehicle  for  which  the  teat  belt,  as  identified 
by  part  number,  may  be  used. 

Section  S4.1(k)  of  Standard  No.  209 
requires  that  replacement  belts  be 
accompanied  by  an  installation 
instruction  sheet  which  includes 
information  on  appropriate  models. 

In  response  to  Vn/V's  request,  the 
agency  examined  the  differing 
requirements  for  providing  position/ 
model  and  installation  information  for 
various  types  of  belts.  Standard  No.  209 
requires  some  belts  to  be  labeled  with 
position/model  information,  some  to  be 
both  labeled  and  accompanied  by  an 
installation  instruction  sheet,  and  some 
to  be  accompanied  by  an  installation 
instruction  sheet.  The  following  belts 
are  required  to  be  labeled: 

•  Dynamically  tested  belts  with  load 
limiters  installed  in  new  motor  vehicles 
(section  S4.5(c)):  and 

•  Dynamically  tested  manual  belts 
installed  in  new  LTVs  (section  S4.6(b)). 

The  following  belts  are  required  to  be 
both  labeled  and  accompanied  by  an 
installation  instruction  sheet: 

•  Dynamically  tested  replacement 
belts  with  load  limiters  (sections  S4.1(k) 
and  S4.5(c));  and 

•  Dynamically  tested  manual 
replacement  belts  for  LTVs  (sections 
S4.1(k)  and  S4.6(b)). 

All  other  replacement  belts  are 
required  to  be  accompanied  by  an 
installation  instruction  sheet  (section 
S4.1{k)). 

NHTSA  tentatively  concludes  that 
seat  belt  assemblies  installed  as  original 
equipment  in  new  motor  vehicles  need 
not  be  required  to  be  labeled  with 
position/model  information.  This 


information  is  only  useful  if  the 
assembly  is  removed  with  the  intention 
of  using  the  assembly  as  a  replacement 
in  another  vehicle.  NHTSA  does  not 
believe  this  is  a  common  practice. 

NHTSA  also  tentatively  concludes 
that  replacement  belts  need  not  be 
labeled  with  position/model 
information  if  alternative  means  are 
provided  to  ensure  correct  installation. 
NHTSA  does  not  believe  that 
information  labeled  on  belts  is  used  by 
vehicle  manufactiirers  or  by  trained 
service  technicians  at  authorized  repair 
facilities  or  dealerships.  The  agency  is 
not  aware  that  safety  oelts  are  being 
replaced  incorrectly  by  non-authorized 
repair  facilities  or  by  owners  who 
replace  belts  themselves.  NHTSA 's  Auto 
Safety  Hotline  records  show  only  one 
complaint  referring  to  "wrong"  belt 
type.  If  the  information  is  provided  with 
the  belt,  correct  belt  replacement  should 
not  be  a  problem. 

Therefore,  NHTSA  is  proposing  to 
remove  sections  S4.5(c)  ana  S4.6(b),  the 

!>osition/model  labeling  requirements 
or  certain  original  equipment  belts, 
from  Standard  No.  209.  NHTSA  is  also 
proposing  to  amend  S4.1(k)  of  Standard 
No.  209  to  permit  manufacturers  of 
replacement  belts  currently  subject  to 
that  section  to  provide  position/model 
information  eitner  in  a  label  on  the  belt 
or  in  the  installation  instruction  sheet 
ciirrently  provided  with  the  belt.  Also 
NHTSA  is  proposing  to  amend  Standard 
No.  208  to  clarify  that  replacement 
automatic  belts  are  required  to  comply 
with  the  installation  instruction 
requirements  of  84.1  (k)  of  Standard  No. 
209.  Finally,  the^refarence  to  retractors 
in  S4.1(k)  of  Standard  No.  209  is  being 
deleted  because  NHTSA  believes  that 
retractors  are  usually  replaced  only  as 
part  of  a  seat  belt  assembly. 

Since  this  proposal  would  remove  a 
labeling  requirement  for  behs  installed 
in  new  vehicles  and  provide 
manufacturers  with  additional 
flexibility  in  providing  position/model 
information  for  replacement  belts. 
NHTSA  believes  a  30  day  leadtime  is 
sufficient.  All  belts  that  comply  with  the 
ciirrent  requirements  would  comply 
with  the  requirements  in  this  proposal. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
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for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth ^h 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
prr.ceedings  before  parties  may  file  suit 
in  court 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Begulatior})  and  DOT  Regulatory 
Bolides  and  Procedures 

The  agency  has  analyzed  the 
economic  and  other  effects  of  this 
plnposal  and  determined  that  they  are 
nfiither  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
vyilhin  the  meaning  of  the  Department 
of  Transportation  regulatory  policies 
and  procedures.  The  agency  has 
drtermined  that  the  economic  effects  of 
the  proposed  amendment  are  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required.  This  proposal  would 
allow  manufacturers  an  option  of  either 
providing  position/model  information 
with  seat  belt  assemblies  or  labeling  the 
seat  belt  assemblies.  Seat  belt 
assemblies  currently  are  required  to 
comply  with  one  of  these  options. 
Therefore,  the  agency  does  not  expect 
any  significant  additional  costs  or  cost 
savings  for  manufacturers. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  proposed  action  on 
small  entities.  Based  upon  this 
evaluation.  I  certify  that  the  proposed 
amendments  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  As 
stated  above,  the  agency  does  not  expect 
any  significant  cost  impact  as  a  result  of 
this  proposal. 

Executive  Order  12612  (Federalism) 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  It  has  been  determined  that  the 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

111  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 


National  Environmental  Policy  Act  List  of  Subjects  in  49  CFR  Part  571 


The  agency  has  also  analyzed  this  rule 
for  the  purpose  of  the  National 
Etivironmental  Policy  Act,  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  tha 
human  environment. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  Umit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidontiaUty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
fi-om  which  the  purportedly  confidential 
inform.ation  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  contini;e 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 


Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHJCLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

1.  The  aulliority  citation  for  part  571 
of  title  49  would  continue  to  read  as 
follows: 

Authorit>:  15  U.S.C.  1392, 1401. 1403, 
1407.  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571,208  would  be  amended] 
by  adding  anew  S4. 5. 3. 5  to  read  as         -i^ 
follows: 

1 571 .206    Standard  No.  203;  Occupant 
crash  protection. 


S4.5.3.5  A  replacement  automatic  belt 
shall  meet  the  requirements  of  S4.1{k)  of 
Standard  No.  209. 


3.  Section  571.209  would  be  amended 
by  removing  S4.5{c)  and  S4.6(b).  and  by 
revising  S4.1(k)  to  read  as  follows: 

1 571 .209    SUndard  No.  209;  Seat  Bait 
A*a«mbli««. 


S4.1 


(k)  Installation  Instructions.  A  seat 
belt  assembly,  other  than  a  seat  belt 
assembly  installed  in  a  motor  vehicle  by 
an  automobile  manufacturer,  shall  be 
accompanied  by  an  instruction  sheet 
providing  sufficient  information  for 
installing  the  assembly  in  a  motor 
vehicle.  The  installation  instructions 
shall  state  whether  the  assembly  is  for 
universal  installation  or  for  installation 
only  in  specifically  stated  motor 
vehicles,  and  shall  include  at  least  those 
items  specified  in  SAE  Recommended 
Practice  J800c.  "Motor  Vehicle  Seat  Belt 
Installations."  November  1973.  If  the 
assembly  is  for  use  only  in  specifically 
stated  motor  vehicles,  the  assembly 
shall  either  be  permanently  and  legibly 
marked  or  labeled  with  the  following 
statement,  or  the  instruction  sheet  shall 
include  the  following  statement: 

This  seat  belt  assembly  is  for  use  only  in 
{insert  specific  soatiiig  position(s),  eg.  "front 
right")  in  (insert  specific  vehicle  niake(&]  and 
model  (s).  . 

Issued  on  May  5, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking 
|FR  Doc.  93-10971  Filed  5-7-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Trade  Survey. 

Fonn  Numbeiis):  B-450,  B-451. 

Agency  Approval  Number:  0607- 
0195. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  ciirrently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  2.036  hours. 

Number  of  Respondents:  5,200. 

Avg  Hours  Per  Response:  23  and  one- 
half  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Annual  Trade 
Survey  to  collect  annual  sales, 
purchases,  year-end  inventory, 
inventory  valuation  methods,  legal  form 
of  organization,  cost  of  goods  sold,  and 
gross  margin  data  h'om  a  sample  of 
wholesalers  who  are  contained  in  the 
Bureau's  Standard  Statistical 
Establishment  List.  We  tabulate  the 
annual  wholesale  trade  data  to 
benchmark  data  from  our  Monthly 
Wholesale  Trade  Survey.  The  Bureau  of 
Economic  Analysis  incorporates  the 
wholesale  trade  data  in  its  calculations 
of  the  Gross  National  Product.  Other 
goveinment  agencies  and  businesses  uze 
the  published  estimates  to  gauge  the 
current  trends  of  the  economy. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  Small 
businesses  or  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


calling  or  writing  Edward  Michals,  E)OC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312, 14lh  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  5, 1993. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
|FR  Doc.  93-11006  Filed  5-7-93;  8:45  am| 
BILLING  CODE  3S1O-07-F 


International  Trade  Administration 

[A-580-812] 

Antidumping  Duty  Order  and  Amended 
Fir^l  Determination:  Dynamic  Random 
Access  Memory  Semiconductors  of 
One  Megabit  and  Above  from  the 
Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  10.  1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
John  Beck,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC,  20230;  telephone: 
(202) 482-3464. 

Scope  of  Order 

The  products  covered  by  this 
investigation  are  dynamic  randopi 
access  memory  semiconductors  of  one 
megabit  and  above  (DRAMs)  from  the 
Republic  of  Korea.  For  purposes  of  this 
investigation,  DRAMs  are  all  one 
megabit  and  above  dynamic  random 
access  memory  semiconductors, 
whether  assembled  or  unassembled. 
Assembled  DRAMs  include  all  package 
types.  Unassembled  DRAMs  include 
processed  wafers,  uncut  die  and  cut  die. 
Processed  wafers  produced  in  Korea  but 
packaged,  or  assembled  into  momory 
modules,  in  a  third  country  are  included 
in  the  scope;  however,  wafers  produced 
in  a  third  country  and  assembled  or 
packaged  in  Korea  are  not  included  in 
the  scope. 


The  scope  of  this  investigation 
includes  memory  modules.  A  memory 
module  is  a  collection  of  DRAMs,  the 
sole  function  of  which  is  memory. 
Modules  include  single  in-line 
processing  modules  (SIPs).  single  in-line 
memory  modules  (SIMMs),  or  other 
collections  of  DRAMs  whether 
unmounted  or  mounted  on  a  circuit 
board.  Modules  that  contain  other  parts 
that  are  needed  to  support  the  function 
of  memory  are  covered.  Only  those 
modules  which  contain  additional  items 
which  alter  the  function  of  the  module 
to  something  other  than  memory,  such 
as  video  graphics  adapter  (VGA)  boards 
and  cards,  are  not  included  in  the  scope. 

The  scope  of  this  investigation  also 
includes  video  random  access  memory 
(VRAMs),  as  well  as  any  future 
packaging  and  assembling  of  DRAMs. 

The  scope  of  this  investigation  also 
includes  removable  memory  modules 
placed  on  motherboards,  with  or 
without  a  CPU,  unless  the  imjwrter  of 
motherboards  certifies  with  the  Customs 
Service  tliat  neither  it,  nor  a  party 
related  to  it  or  under  contract  to  it,  will 
remove  the  modules  from  the 
motherboards  after  importation. 

The  scope  of  this  investigation  does 
not  include  DRAMs  or  memory  modules 
that  are  reimported  for  repair  or 
replacement. 

The  DRAMs  subject  to  this 
investigation  are  classifiable  under 
subheadings  8542.11.0001, 
8542.11.0P24,  8542.11.0026  and 
8542.11.0034  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Also  included  in  the  scope  are  those 
removable  Korean  DRAMs  contained  on 
or  within  products  classifiable  under 
subheadings  8471.91.0000  and 
8473.30.4000  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  sco|>e  of 
this  investigation  is  dispositive. 

Amendment  of  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  on  March  23. 
1993.  the  Department  of  Commerce  (the 
Department)  published  its  final 
determination  that  dynamic  random 
access  memory  semiconductors  of  one 
megabit  and  above  from  the  Republic  of 
Korea  were  being  sold  at  less  than  fair 
value  (58  FR  15467). 

On  March  26,  1993,  Goldstar  Electron 
Co.,  Ltd  (Goldstar),  and  Hyundai  , 
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Electronics  Co..  Ltd.  (Hyundai)  alleged 
that  the  Department  made  clerical  errors 
in  its  final  calculations.  First,  Goldstar 
argued  that  the  Department  erroneously 
added  home  market  weighted  average 
bank  charges  to  constructed  value  (CV) 
instead  of  deducting  the  home  market 
bank  charges  from  CV.  Second,  Goldstar 
argued  that  the  Department's  inclusion 
of  a  certain  product  on  the  U.S.  side  in 
its  margin  calculation  was  in  error, 
since  the  identical  comparison  model 
for  this  product  was  completely 
eUminated  from  the  home  market 
databa.se  based  on  the  Department's 
arm's-length  test. 

We  agreed  that  the  addition  of  home 
market  weighted  average  banking 
charges  to  CV  was  a  clerical  error  and 
have  corrected  for  this  error.  However, 
we  did  not  agree  that  the  inclusion  of 
the  certain  product  on  the  U.S.  side  of 
the  margin  calculation  was  a  clerical 
error  and  therefore  made  no  adjustment. 

Hyundai  argued  that  the  Department 
overstated  the  amount  of  interest 
expense,  research  and  development 
expenses  (R&D)  and  general  and 
idministralive  expenses  (G&A). 
^yundai  claimed  that  the  Department's 
ntention  was  to  only  adjust  cost  of 
joods  sold  (COGS)  for  the  revised 
depreciation  related  to  the  products 
inder  investigation  and  that  the 
Department's  revised  calculation  of 
lepreciation  which  was  added  to 
semiconductor  COGS  was  inadvertently 
inderstated.  This  had  the  effect  of 
jndorstating  the  COGS  and  overstating 
he  percentage  of  interest  expense.  R&D 
ind  G&A. 

We  agreed  that  the  Department 
ntended  to  revise  the  COGS  for  only 
'  hose  cost  of  manufacturing  (COM) 
adjustments  related  to  the  products 
under  investigation.  Therefore,  we 
corrected  the  calculation  of  the 
(lepreciation. 

On  April  2,  1993.  petitioner  alleged 
I  hat  the  Department  made  several 
ilerical  errors  in  its  final  calculations. 
Regarding  Goldstar,  petitioner  argued 

tlhat  the  Department  erred  in  adding  an 
djustment  to  the  net  home  market  price 
/hen  comparing  it  to  the  COP. 
We  did  not  agree  that  adding  this 
adjustment  to  home  market  price  was  a 
clerical  error  and  made  no  alteration. 

Regarding  Hyundai,  petitioner  argued 
that  the  revised  COGS  was  overstated 
due  to  the  addition  of  spare  parts 
attributable  to  production  of  non-subject 
merchandise,  overstating  the  COGS  and, 
thus,  understating  the  percentage 
calculations  of  interest  expense,  R&D 
and  G&A.  Petitioner,  like  Hyundai, 
claimed  that  the  Department  intended  to 
revise  semiconductor  COGS  for  only 


those  manufacturing  costs  related  to  the 
products  under  investigation. 

Second,  petitioner  contended  that 
Hyundai's  failed  to  include  certain 
manufacturing  costs  which  the  company 
incurred  to  produce  the  merchandise. 
Petitioner  asserted  that  the  Department 
should  have  included  these  additional 
manufacturing  costs  in  the  reported 
COPs  and  CVs. 

Third,  petitioner  claimed  that  when 
the  Department  calculated  the  interest 
expense  for  the  semiconductor  line  of 
business  based  on  its  proportional  share 
of  the  company's  total  fixed  asset  value, 
it  failed  to  calculate  a  value  for  all  the 
semiconductor  assets.  Therefore,  the 
amount  of  interest  expense  attributed  to 
semiconductors  was  understated. 

Regarding  petitioner's  first  argument, 
we  agreed  that  it  was  the  Depanment's 
intention  to  revise  the  financial 
statement  semiconductor  COGS  for  only 
those  COM  adjustments  related  to  the 
products  under  investigation.  Therefore, 
we  made  this  correction  to  the 
calculation  of  semiconductor  COGS. 

As  to  petitioner's  second  argument,  at 
verification  the  Department  established 
that  the  reported  COPs  and  CVs 
included  the  amount  for  these  certain 
manufacturing  costs.  Therefore,  no 
change  was  made  to  the  COPs  and  CVs. 

We  agreed  with  petitioner's  third 
argument  and  corrected  the  value  of 
semiconductor  assets  in  this  calculation. 

Petitioner  also  argued  that  the 
Department  made  some  clerical  errors  in 
its  calculations  tor  Samsung.  First, 
petitioner  stated  that  the  Department 
erred  in  including  negative  credit 
expenses  in  the  credit  expen.se 
calculation.  In  its  second  argument, 
petitioner  claimed  that  material  costs 
were  understated  because  of  a 
mathematical  error.  Third,  petitioner 
alleged  that  the  calculation  of  the 
revised  depreciation  expen.">e  was 
mathematically  incorrect  because  the 
Department  calculated  two  percentages, 
one  for  1991  and  one  for  1992,  and 
added  these  percentages  to  determine  a 
composite  percentage.  Petitioner 
believes  that  the  Department  should 
have  determined  the  amount  of  revised 
depreciation  for  each  year  and  then 
calculated  the  percentage.  Fourth, 
petitioner  alleged  that  the  Department 
made  a  ministerial  error  because  the 
amount  used  as  best  information 
available  (BIA)  for  depreciation  expense 
did  not  have  an  adverse  effect  on  the 
dumpine  margin. 

Regarding  the  first  argument,  we  did 
not  agree  that  this  was  a  clerical  error 
since  we  made  a  methodological 
decision  to  calculate  credit  expense  this 
way.  Regarding  the  second  and  third 
arguments,  we  agreed  with  petitioner 


and  corrected  the  adjustment  factor 
used  to  calculate  material  cost  and 
depreciation.  Finally,  regarding  the 
fourth  argument,  the  Department 
determined  that  it  should  use  BIA  for 
the  depreciation  expense  because  the 
accounting  principles  applied  and  the 
basis  used  by  Samsung  for  its 
calculation  of  depreciation  expense  did 
not  capture  an  appropriate  amount  of 
the  expense  of  the  equipment  used  to 
manufacture  the  subject  merchandise. 
The  Department  restated  depreciation 
using  a  methodology,  as  BIA.  to  reflect 
Samsung's  depreciation  costs.  Our 
method  of  recalculating  Samsung's 
depreciation  for  the  final  determination 
does  not  constitute  a  ministerial  error 
and  therefore,  no  change  has  been  made 
for  depreciation  costs. 

A  decision  was  made  on  all  of  the 
clerical  error  ellegations  listed  above  on 
April  21. 1993  (see  April  21.  1993 
clerical  error  allegations  memorandum 
from  Richard  Lutz  and  David  L.  Binder, 
to  Richard  W.  Moreland).  After  this 
date,  the  Department  disclosed  the 
methodology  u.sed  to  deal  with  these 
clerical  error  allegations  to  petitioner 
and  the  three  respondents. 

On  April  27. 1993.  Hyundai,  after  an 
analysis  of  the  Department's  clerical 
error  methodology,  alleged  that  further 
clerical  errors  were  made  by  the 
Department.  First.  Hyundai  argues  that 
the  Department  did  not  include  ell  spare 
parts,  which  constitute  an  expense,  in 
the  COGS.  Hyundai  argues  that  this  was 
an  error  since  the  total  COGS  for  all 
semiconductor  products  is  used  as  the 
allocation  base  for  R&D.  interest  and 
G&A  expen.se. 

Second,  Hyundai  argues  that  the 
Department  erroneously  changed  the 
interest  expense  calculation  based  on  a 
flawed  allegation  made  by  the  petitioner 
and  on  a  misunderstanding  of  tlie  facts. 
Moreover,  Hyundai  argues  th.if  there 
was  no  need  for  the  Department  to 
estimate  the  value  for  certain 
semiconductor  fixed  assets  in  its  final 
determination  calculation  because  the 
actual  information  was  available  on  the 
record. 

Finally,  Hyundai  claims  that  the 
Department  failed  to  recalculate  the 
interest  offset  for  constructed  values 
when  it  recalculated  the  interest 
expense,  because  the  offset  varies  by  the 
amount  of  interest. 

On  April  28  and  30,  1993,  petitioner 
objected  to  Hyundai's  April  27  clerical 
error  allegations.  In  its  April  28 
submission,  petitioner  argues  that 
Hyundai's  submission  was  untimely 
and  that  it  should  not  be  considered.  In 
its  April  30  submission,  petitioner 
contends  that  many  of  Hyundai's 
arguments  related  to  the  revised  COGS 
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and  interest  expense  had  been 
previously  raised  by  Hyundai  and  that 
other  arguments  are  irrelevant  to  the 
nature  of  the  issues.  Additionally, 
petitioner  claims  that  the  interest 
expense  calculation  presented  by 
Hyundai  is  based  on  a  veriBcation 
exhibit  which  does  not  present  adequate 
data  and  still  does  not  address 
deficiencies  of  the  calculation  used  by 
the  E)e(>artmentB  in  its  final 
determination  (e.g.,  valuation  of  land 
and  administrative  buildings  associated 
with  the  subject  merchandise). 

We  do  not  agree  with  petitioner  that 
Hyundai's  allegations  were  untimely 
submitted.  These  allegations  were 
submitted  within  five  days  of  disclosure 
of  our  corrections  for  clerical  errors.  We 
are  treating  the  clerical  error  correction 
disclosure  as  a  regular  disclosure  with 
the  appropriate  opportunity  to  submit 
comments.  See  19  CFR  3S3.28(b). 

Regarding  Hyundai's  first  allegation, 
the  Department  addressed  this  argument 
previously  and  has  therefore  made  no 
adjustment. 

Regarding  Hyundai's  second 
argument,  we  have  examined  this  issue 
and  find  that  the  use  of  the 
semiconductor  asset  value  Hyundai 
recommends  in  its  April  27  submission 
would  not  produce  a  more  accurate 
estimation  of  interest  expense  than  that 
which  we  had  calculated  previously, 
since  the  interest  expense  would  not  be 
allocated  only  to  Hyundai's  various 
lines  of  business.  Additionally,  we 
found  that  Hyundai's  other  arguments 
related  to  the  Department's  calculation 
of  interest  expense  used  in  the  final 
determination  were  previously 
considered.  Therefore,  we  have  made  no 
adjustment  to  the  calculation  of  interest 
expense. 

Finally,  regarding  Hyundai's  third 
argument,  we  agree  that  in  our  revised 
calculations  we  inadvertently  offset  the 
interest  expense  by  the  amount  used  for 
the  final  determination  and  have 
therefore  corrected  this  offset.  For  a 
detailed  discussion  of  these  issues,  see 
the  May  7, 1993,  memorandum  from 
Barbara  R.  Stafford  to  Joseph  A. 
Spetrini. 

After  correcting  all  calculations,  the 
final  estimated  margiiu  published  in  the 
final  determination  for  Hyundai  and 
Samsung  change  from  7.19  percent  and 
0.74  percent,  respectively,  to  11.16 
percent  and  0.82  percent,  respectively. 
The  rate  published  for  Goldstar  did  not 
change.  The  "All  Others"  rate  changes 
from  the  3.19  percent  published  in  the 
final  determination  to  3.85  percent. 

On  May  3. 1993,  in  accordance  with 
section  735(d)  of  the  Act.  the  ITC 
notified  the  Department  that  such 


imports  materially  injure  a  U.S. 
industry. 

Accordingly,  pursuant  to  section 
735(e)  of  the  Act,  we  are  correcting  the 
ministerial  errors  in  the  final 
determination  of  sales  at  less  than  fair 
value.  The  cash  deposit  rates  for 
Goldstar.  Hyundai  and  Samsung  are 
now  4.97  percent.  11.16  percent  and 
0.82  percent,  respectively.  The  cash 
deposit  rate  for  the  "All  Others" 
category  is  now  3.85  percent. 

Antidumping  Duty  Order 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  direct  Customs 
officers  to  assess,  upon  further  advice  by 
the  administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  dynamic  random 
access  memory  semiconductors  of  one 
megabit  and  above  from  the  Republic  of 
Korea.  These  antidumping  duties  will 
be  assessed  on  all  unliquidated  entries 
of  dynamic  random  access  memory 
semiconductors  of  one  megabit  and 
above  from  the  Republic  of  Korea 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  before  October 
29, 1992,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Register  (57  FR  49006).  On  or  after  the 
date  of  publication  on  this  notice  in  the 
Federal  Register,  U.S.  Customs  officera 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties,  the  following  cash 
deposits  for  the  subject  merchandise: 


Manufacturer/producer/exporler 


GokJstar  Electron  Co.,  Ltd 

Hyundai  Electronics  Co.,  Ltd 

Samsung  Semiconductor  Co.,  Ltd. 
A«  Olhers 


Margin 
per- 
cent- 
age 


4.97 

11.16 

0.82 

3.85 


This  notice  constitutes  the 
antidumping  duty  order  and  amended 
final  determination  with  respect  to 
dynamic  random  access  memory 
semiconductors  of  one  megabit  and 
above  from  the  Republic  of  Korea, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 


Dated:  May  6. 1903. 
foaeph  A.  Spfltrinl, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  93-11102  Filed  5-7-93;  8:45  am) 
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Hnal  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ferrosiiicon  From 
Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTtON:  Notice. 

EFFECTIVE  DATE:  May  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Wa.shington,  DC  20230; 
telephone  (202)  482-1776. 

Final  Delerminalioo 

We  determine  that  ferrosiiicon  from 
Venezuela  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  publication  of  our 
affirmative  preliminary  determination 
on  December  29, 1992.  (57  FR  61879) 
the  following  events  have  occurred. 

On  January  4, 1993,  we  issued  a 
supplemental  cost  questionnaire  to  the 
respondent  in  this  investigation,  CVG 
Venezolana  de  Ferrosilicio  C.A.  (CVG- 
FESILVEN).  We  received  the  responses 
to  this  questionnaire  on  January  19  and 
January  21.  1993. 

On  January  8,  1993,  we  received  a 
request  for  a  public  hearing  from  the 
petitioners  in  this  case  (AIMCOR; 
Alabama  Silicon,  Inc.;  American  Alloys, 
Inc.;  Globe  Metallurgical,  Inc.;  Silicon 
Metaltech,  Inc.;  United  Autoworkers  of 
America  Local  523;  United  Steelworkers 
of  America  Locals  2528,  5171,  3081,  and 
12646;  and  Oil  Chemical  and  Atomic 
Workers  Local  389). 

On  January  13, 1993,  CVG-FESILVEN 
requested  a  p>ostponement  of  the  final 
determination.  We  granted  this  request, 
and  on  February  2. 1993.  we  postponed 
the  final  determination  until  not  later 
than  May  3. 1993  (58  FR  11586,  Feb.  26, 
1993). 

From  February  1  through  February  5, 
1993,  we  conducted  verification  in 
Venezuela  of  CVG-FESILVEN 's 
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responses  to  the  Oe{>eitjneBt*s 
queetioaaaires. 

Both  pethiooera  and  lespoodent  filed 
case  hrieb  on  March  30, 1993,  and 
rebuttal  brieb  on  April  t,  1903.  A 
public  hearing  ws  held  on  April  12. 
1994. 

In  addition,  on  December  8. 1992. 
^  CVG-FESILVEN  requested  that  the 
Department  investigate  whether  certain 
of  the  petitioners  in  this  investigation 
(AIMCOR;  Alabama  Silicon.  Inc.; 
American  Alloys,  Inc.;  Globe 
Meteiluigical,  bn:.:  and  Silicon 
Metaltech,  Inc.)  have  standing  to  file  the 
petition  on  "behalf  oF*  the  U.S. 
ferrosilicon  industry.  We  have 
determined  that  such  an  investigation  is 
not  warranted.  For  further  discussion  of 
this  topic,  see  the  "Standing"  section  of 
this  notice. 

Scope  of  Investigetioa 

The  product  covered  by  this 
Investigation  is  ferrosilicon.  a  ferroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  9(5  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 
Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  ir<m  through 
smehin^  in  a  submerged-arc  funiaca 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
Industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  siaea  express  the 
maxiouun  and  miniinum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Cialcium  silicon,  fenocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  investigation.  Calcium  siHcon  is  an 
alloy  containing,  by  weight,  not  more 
than  five  percent  iron.  60  to  65  percent 
silicon  and  28  to  32  percent  calcium. 
FerrocalciuiB  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  60  to  65  percent  siiicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iroc,  not  more  than  S5  percent 


silicon,  and  not  less  than  2.75  percent 

magnesium. 

PerrosiUcon  is  classifiable  under  the 
foHo%ving  subheadings  of  the 
Hannonized  Tariff  Schedule  of  the 
United  States  (HTSUS);  7202.21.1000. 
7202.21.5000,  7202.21.7500, 
7202.21.9000.  7202.29.0010.  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  conveoieiice  and 
customs  purposes.  Cktr  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Standing 

Od  December  8. 1992,  CVG- 
FESILVEN  requested  that  the 
DepertBient  investigate  whether  oeitain 
of  the  petitiooers  in  this  investigation 
have  standing  to  file  the  petition  on 
"behalf  or*  the  U.S.  ferrosilicon 
industry.  In  this  request.  CVG- 
FESILVEN  stated  that  one  U.S.  producer 
has  affirmatively  opposed  this 
proceeding.  This  statement  was 
incorrect,  because  we  only  received  a 
standing  challenge  hom  a  domestic 
producer  in  three  of  the  companion 
antidumping  investigations  involving 
ferrosilicon  (i.e.,  from  Kazakhstan, 
Russia,  and  Ukraine).  Those 
investigations  are,  however,  separate 
and  distinct  from  this  proceeding. 

In  issues  regarding  standing,  the 
Departoient  does  not  require  a  petitioner 
to  establish  affirmatively  that  it  has  the 
suoport  of  a  majority  of  the  domestic 
industry.  This  approach  has  been 
upheld  by  both  the  Court  of  Appeals  for 
the  Federal  Circuit  and  the  Court  of 
International  Trade.  (See  Surowerica  de 
Aleachnes  Laminada  C.A.  v.  United 
States.  966  F.2d  660,  666-67  (Fed.  Cir. 
1992):  and  Mnebo  Company,  Ltd.  v. 
United  States,  Fed  Cir.  Slip  Op.  92- 
1289  (January  26, 1993).)  Rather,  the 
Department  accepts  a  petitioner's 
representation  that  it  is  filing  on  behalf 
of  the  domestic  industry  unless  the 
petitioner's  standing  is  challengsd  by  a 
domestic  producer  who  is  able  to 
demonstrate  otherwise.  (See,  e.g.,  3.5 
Inch  Microdisks  and  Coated  Media 
Thereof  From  Japan,  54  FR  6433  (Feb. 
10, 1989).)  Accordingly,  because  no 
domestic  producer  challenged 
petitioners'  standing  in  this  specific 
proceeding,  we  determined  that  no 
investigation  as  to  whether  petitioners 
have  standing  to  file  on  behalf  of  the 
domestic  ferrosilicon  industry  was 
necessary. 

Period  of  Investigation 

The  period  of  investigation  (PCM)  is 
December  1. 1991.  through  May  31. 
1992. 


Such  or  SliAUnr  CnaparisoM 

We  have  determined  that  the  product 
covered  by  this  investigation  comprises 
a  single  category  of  "such  or  similar" 
merchandise.  We  made  similar 
merchandise  comparisons  on  the  basis 
of:  (1)  Silicon  content  range,  (2)  grade, 
and  (3)  sieve  size,  as  described  tn 
Appendix  V  of  the  questionnaire. 

Fair  Value  Cninpariaons 

To  determine  whether  sales  of 
ferrosilicon  from  Venezuela  to  the 
United  States  were  made  at  less  than 
fair  value,  w  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foteign  Market 
Value  "  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(brof  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

After  correcting  the  data  used  In  our 
calculations  for  errors  and  omissions 
found  at  verification,  we  calculated 
purchase  price  based  on  packed  F.O.B. 
prices  to  unrelated  customers.  We 
increased  USP  by  the  amount  of  a  price 
addition  claimea  by  respondent  on 
certain  transactions.  In  accordance  with 
sertion  772(d)(2)(A)  of  the  Act.  we  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  pier  rental 
charges. 

In  accordance  with  section 
772(d)(1)(B)  of  the  Act,  respondent 
requested  an  addition  to  USP  for  the 
amount  of  duty  drawback  claimed  by 
respondent  from  the  Venezuelan 
government.  We  disallowed  this 
adjustment,  because  not  only  did 
respondent  not  show  that  it  actually 
received  drawback  on  the  exports  in 
question,  but  it  also  foiled  to 
demonstrate  that  it  had  a  reasonable 
expectation  of  evpr  receiving  the 
drawback  amounts  claimed.  (See 
Comment  3  in  the  "Interested  Party 
Comments"  section  of  this  notice.) 

Foreign  Market  Value 

In  order  determine  whether  there 
were  sufficient  sales  of  ferrosilicon  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  FVfV,  we  compared 
the  volume  of  home  market  sales  of 
ferrosilicon  to  the  volume  of  third 
country  sales  of  the  same  product,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  CVG-FESILVEN  had  a  viable 
home  market  with  respect  to  sales  of 
ferrosilicon  during  the  POL 
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As  stated  in  our  preliminary 
determination,  the  Department  initiated 
an  investigation  to  determine  whether 
CVG-FESILVEN  made  home  market 
sales  at  less  than  their  cost  of 
production  (COP). 

If  over  90  percent  of  respondent's 
sales  of  a  given  product  type  were  at 
prices  above  the  COP,  we  did  not 
disregard  any  below-cost  sales  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  substantial  quantities. 
If  between  ten  and  90  percent  of  the 
sales  of  a  given  product  type  were  made 
at  prices  below  the  COP,  and  such  sales 
were  made  over  an  extended  period  of 
time,  we  discarded  only  the  below-cost 
sales.  Where  we  found  that  more  than 
90  percent  of  respondent's  sales  were  at 
prices  below  the  COP,  and  such  sales 
were  over  an  extended  period  of  time, 
we  disregarded  ail  sales  for  that  product 
type  and  calculated  FMV  based  on 
constructed  value  (CV).  Insufficient 
evidence  was  presented  to  indicate  that 
below-COP  prices  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  (See  Comment  24.) 

In  order  to  determine  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP. 
or  (2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  below-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 

Respondent  requested  that  the 
Department  not  apply  the  above  test  to 
determine  whether  below-cost  sales  had 
been  made  in  substantial  quantities. 
(See  Comment  25.)  Respondent  further 
requested  that,  in  the  event  that  the 
Department  found  it  appropriate  to 
exclude  below-cost  safes,  the 
Department  shoyld  calculate  FMV  based 
on  the  prices  of  the  next  most  similar 
model  before  resorting  to  CV.  (See 
Comment  26.)  However,  as  both  of  these 
requests  require  departures  from  the 
Department's  standard  methodology,  we 
have  denied  them. 

In  order  to  determine  whether  home 
market  prices  were  below  the  COP.  we 
calculated  the  COP  based  on  the  sum  of 
the  respondent's  cost  of  materials, 
fabrication,  and  general  expenses.  We 
corrected  the  COP  and  CV  data  reported 
for  errors  and  omissions  found  at 
verification.  We  relied  on  the  submitted 
COP  and  CV  data,  except  in  the 
following  instances  where  the  costs 


were  not  appropriately  quantiHed  or 
valued: 

1.  We  used  best  information  available 
(BIA)  to  determine  the  cost  for  electrode 
paste  used  in  both  COP  and  CV  because 
respondent  was  unable  to  substantiate 
the  reported  cost  at  verification.  (See 
Comment  19.) 

2.  Although  respondent  and  its 
related  parties  are  members  of  a  related 
group  of  businesses  in  Venezuela 
(known  as  the  "CVG  Group"), 
respondent  failed  to  allocate  any  of  the 
selling,  general  and  administrative 
expenses  (SG&A)  incurred  by  the  parent 
company  of  the  group  (CVG)  to  its 
related  parties.  As  BLA  for  these  costs, 
we  used  the  amount  of  fees  designed  to 
cover  CVG's  administrative  costs  which 
these  companies  paid  to  the  parent. 
Because  the  related  electricity  supplier. 
EDELXIA.  failed  to  report  these  fees,  we 
increased  its  costs  to  account  for  them, 
based  on  our  Hndings  at  verification. 
(See  Comment  11.) 

3.  Respondent  also  did  not  include  an 
allocated  portion  of  CVG's  SG&A  in  its 
own  SG&A  expenses.  Accordingly,,  as 
with  the  related  parties,  we  used  the 
amount  of  the  fee  paid  to  CVG  as  BIA. 
However,  because  respondent  paid  no 
fees  during  five  months  of  the  POI,  we 
also  had  to  use  BIA  to  determine  the 
amount  of  these  fees.  As  BIA  for  each 
month  in  which  respondent  paid  no  fee, 
we  used  theamount  of  the  fee  reported 
for  the  one  remaining  month  of  the  POI. 
(See  Comment  11.) 

4.  We  increased  respondent's  SG&A 
expenses  for  certain  expenses  recorded 
in  its  books  under  the  account 
"Expenses  Related  to  Previous  Years," 
because  respondent  was  unable  to 
demonstrate  adequately  that  these 
expenses  did  not  relate  to  the  POI.  (See 
Comment  14.) 

5.  We  used  BIA  to  determine  an 
amount  for  respondent's  1992  year-end 
adjustment  to  the  inventory  value  of 
spare  parts.  As  BIA,  we  applied  a 
certain  percentage  to  the  respondent's 
1992  cost  of  manufacture  (COM),  based 
on  the  percentage  that  this  adjustment 
represented  in  1991.  (See  Comment  15.) 

6.  We  excluded  freight  expenses  from 
the  cost  of  iron  ore  supplied  by 
FERROMINERA.  a  related  party,  based 
on  our  findings  at  verification.  (See 
Comment  22.) 

7.  We  adjusted  the  retirement  bonus 
reported  by  FERROMINERA,  based  on 
our  findings  at  verification. 

8.  We  adjusted  the  costs  reported  for 
EDELCA  to  account  for  losses  made 
during  the  transmission  of  electricity  to 
its  customers. 

9.  As  its  production  cost  for  December 
1991,  EDELCA  reported  its  1991  average 
monthly  cost.  In  order  to  express  this  as 


a  per  unit  cost,  however,  EDELCA 
divided  the  1991  average  by  the  actual 
output  of  electricity  in  December  1991. 
Accordingly,  we  also  revised  EDELCA's 
per  unit  cost  reported  for  December 
1991  by  dividing  its  1991  average 
monthly  cost  by  its  average  monthly 
output  for  1991,  in  order  to  more 
accurately  reflect  the  actual  per  unit 
cost  incurred. 

10.  We  determined  that  the  transfer 
prices  paid  to  EDELCA  were  not  at 
arm's  length.  Accordingly,  for  CV 
purposes,  we  used  the  average  price 
charged  by  EDELCA  to  its  unrelated 
customers  located  in  the  same  region  as 
respondent.  (See  Comment  10.) 

11.  Respondent  based  its  reported 
financial  expenses  and  interest  income 
on  data  recorded  in  its  accounting 
system  during  the  POI.  Moreover, 
respondent  reduced  the  expenses 
reported  to  take  into  account  the 
anticipated  results  of  a  renegotiation  of 
the  terms  of  certain  of  its  debts.  We 
recalculated  these  expenses  based  on 
data  taken  from  respondent's  most 
recent  annual  financial  statement  (in 
this  case  for  1991).  (See  Comments  16 
and  17.)  We  then  reduced  these 
expenses  by  the  ratio  of  trade  accounts 
receivable  to  total  assets,  in  order  to 
avoid  double-counting  certain  imputed 
interest  expenses  included  in  CV  (for 
CV  only). 

In  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act,  we  included  in 
CV  the  greater  of  respondent's  reported 
general  expenses,  adjusted  as  detailed 
above,  or  the  statutory  minimum  often 
percent  of  COM.  For  profit,  we  used  the 
statutory  minimum  of  eight  percent  of 
total  COM  and  general  expenses  because 
actual  profit  on  home  market  sales  was 
less  than  eight  percent.  See  section 
773(e)(l)(B)(ii)oftheAct. 

In  cases  where  we  made  price-to-CV 
comparisons,  we  made  circumstance-of- 
sale  adjustments,  where  appropriate,  for 
bank  charges  and  credit  expenses. 
Respondent  calculated  U.S.  credit 
expenses  based  on  the  period  between 
invoicing  and  payment  by  the  customer. 
We  recalculated  U.S.  credit  expenses 
based  on  the  period  between  shipment 
from  the  factory  and  payment. 

In  cases  where  we  made  price-to 
price-comparisons,  we  adjusted  the 
home  market  data  reported  for  errors 
and  omissions  found  at  verification.  We 
then  calculated  FMV  based  on  packed 
F.O.T.  (fi^e  on  truck)  prices  to  unrelated 
customers  in  the  home  market.  We 
excluded  sales  to  related  customers, 
pursuant  to  19  CFR  353.45,  as 
respondent  failed  to  demonstrate  that 
the  prices  paid  by  those  customers  were 
comparable  to  the  prices  paid  by 
unrelated  customers.  Pursuant  to  19 
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C3=ll  353.S8(a}(2l  w«  made 
circumstaace-of-sale  ad^usUneots.  where 
apftfopriate.  for  differaxu^s  iJD  credit 
expenses  and  bank  chaises.  We  also 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

Currenqr  Converaioo 

Because  certified  exchange  rates  from 
the  Federal  Reserve  were  unavailable, 
we  made  currency  conversions  based  on 
the  ofHcial  monthly  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  International  Monetary 
Fund. 

Verification 

A&  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondent  by  using  standard 
verification  procedures,  including  the 
exaiaination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Qomment  1 

Petitioners  argue  that  the  Department 
cannot  rely  on  respondent's  h<Nne 
market  sales  listing  in  order  to 
determine  FMV  because  respondent 
used  an  incorrect  date  of  sale 
methodology.  According  to  petitioners, 
the  IDepartment  found  at  verification 
that  a  number  of  home  market  sales 
were  made  pursuant  to  "open"  orders 
which  do  not  set  an  amount  or  number 
of  shipments,  but  merely  indicate  a 
price  and  a  maximum  quantity. 
Therefore,  petitioners  stale  that, 
respondent  improperly  reported  its 
home  market  sales  pool  because  the  date 
of  the  "open"  order  is  not  the  correct 
date  of  sale.  As  such,  petitioners  argue 
that  the  Department  should  either  reject 
respondent's  home  market  sales  hstiog^ 
or  obtain  and  verify  additicxial  data. 

Respondent  maintains  that  its  home 
market  sales  listing  is  reUable. 
According  to  respondent,  it  reported  as 
the  date  of  sale  the  date  on  which  the 
material  terms  of  the  transaction  were 
established.  Respondent  states  that, 
although  a  customer  may  not  have 
required  the  full  quantity  of 
merchandise  specified  in  the  purchase 
order,  this  fact  does  not  invalidate  the 
date  of  sale  that  respondent  reported 
(and  the  Department  verified)  for 
merchandise  shipped  in  accordance 
with  the  purchase  order. 

DOC  Position 

We  agree  with  petitioners  that 
respondent  improperly  reported  home 
market  date  of  sale.  Based  on  the 


information  before  us.  we  find  that  the 
appropriate  date  is  date  of  shipmaat. 
because  this  is  the  date  on  which  the 
material  terms  of  the  transaction  (i.e.. 
quantity  and  pric»)  are  fixad. 

We  disagree,  however,  that  this  error 
is  significant  enough  to  warrant 
rejection  of  respondent's  entire  home 
market  sales  listing.  When  the 
Department  follows  its  normal  practice 
of  calculating  period-average  FMVs. 
home  market  date  of  sale  is  used  only 
to  determine  the  pool  of  sales  whfch 
comprise  the  FMVs.  Therefore,  the 
question  is  to  what  extent  do  we  believe 
.that  the  pool  of  sales  reported  is 
imrepresentaUve  of  the  company's 
pricing  practices  during  the  POI?  To 
answer  this  question,  we  looked  at^e 
home  market  sales  Usting.  Of  the 
transactions  iacludad.  we  found  that 
only  a  small  number  was  shipped 
outside  the  period.  Therefore,  the  vast 
majority  of  the  home  market  sales 
reported  were  properly  included  in  the 
database.  We  also  found  that  the 
company  accurately  reported  the  prices 
and  quantities  for  these  sales. 

We  note  that  by  using  an  incorrect 
date  of  sale  methodology,  respondent 
failed  to  report  its  shipments  made 
pursuant  to  purchase  orders  issued  prior 
to  the  POI.  Nonetheless,  in  this  case  we 
find  that  this  reason  is  not  compelling 
enough  to  reject  the  home  market  sales 
listing.  We  have  no  reason  to  believe 
that  lack  of  this  data  skews  the  results 
of  this  investigation  to  respondent's 
advantage.  On  the  contrary,  to  the  extent 
that  prices  increased  in  the  home 
market  during  the  POI.  as  petitioners 
allege,  using  the  sales  data  reported 
would  actually  be  to  respondent's 
detriment  because  we  would  be 
excluding  lower  priced  sales  made  at^ 
the  beginning  of  the  POI  and  including 
higher  priced  ones  at  the  end. 
(Petitioners'  allegation  is  addressed  in 
Comnnent  2,  below.)  Consequently,  we 
an  using  the  home  vurket  sales  data 
reported  by  respondent  for  purposes  of 
the  final  detennination. 

Finally,  we  note  that  petitioners' 
argument  that  the  Department  should 
collect  additional  data  is  unworkable  in 
this  case.  Given  the  statutor>'  time  frame 
under  which  the  Department  is  required 
to  conduct  this  investigation,  we  would 
be  unable  to  accept  petitioners'  solution 
and  still  meet  the  deadline  for  the  final 
determination  set  out  under  the  law.  In 
any  event,  we  have  determined  that 
collection  of  additional  data  is 
unnecessary  in  this  case  because  we 
find  that  the  use  of  the  reported  data  is 
reasonable. 


Commeol  2 

Petitioners  argue  that  the  Department 
should  compare  only  contemporaneous 
home  market  and  U.S.  sales  in  making 
price-to-pricB  comparisons.  According 
to  petitioners,  under  the  statute  the 
Department  is  required  to  ensure  that 
the  calculation  of  an  average  (such  as  a 
weighted-average  FMV)  yields  a  result 
that  is  representative  of  the  transactions 
under  investigation.  Petitioners  argue 
that  using  a  period  average  of  home 
market  prices  in  this  case  does  not 
result  in  a  representative  number, 
because  both  price  fluctuations  and 
home  market  price  increases  occurred 
during  the  POI.  As  support  for  their 
position,  petitioners  cite  Antifrictioii 
Bearings  (Other  Than  Tapered  RoUsr 
Bearings)  and  Parts  Thereof  from 
France:  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  57  FR  28360,  (June  24. 19Q2) 
("AFBs").  where  the  Departneat  ^ated 
that  it  uses  annual  weighted-average 
FMVs  only  when  a  firm's  pricing 
practices  are  stable  over  tima. 

Respondent  argues  that  the 
Department  should  continue  to  faUow 
its  administrative  practice  for  hir  value 
investigations  of  calculating  a  period 
average  FMV  for  each  control  number. 
According  to  respondent,  the 
Department's  legal  obligation  in  an 
investigation  is  to  determine  only 
whether  the  subject  merchandise  is 
being,  or  is  hkely  to  be,  sold  in  the 
United  States  at  less  than  fair  value; 
however,  in  an  administrative  review, 
the  statute  requires  more  precision  due 
to  the  fact  that  the  results  of  the  review 
determine  specific  Uquidation  rates  for 
individual  entries.  Therefore, 
respondent  contends  that  petitioners' 
reference  to  AFBs  is  inapposite.  Finally, 
respondent  notes  that,  in  conducting 
investigations,  the  Department 
frequently  encounters  situations  where 
U.S.  and  home  market  prices  fluctuate 
over  time  in  response  to  changing 
market  conditions.  Therefore,  the  fact 
that  prices  fluctuated  during  the  POI  in 
this  investigation  does  not  provide  a 
compelUng  reason  for  the  Department  to 
deviate  from  its  practice  of  calculating 
period  FMVs. 

DOC  Position 

We  disagree  with  petitioners.  The 
purpose  of  an  investigation  is  to 
determine  if  there  have  been  sales  at 
less  than  fair  value  and  to  calculate  an 
estimated  antidumping  duty  deposit 
rate.  We  consider  period  weighted- 
average  FMVs  to  be  representative  of 
home  market  selling  practices,  and, 
hence,  of  fair  value  for  purposes  of 
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calculating  an  antidumping  duty 
deposit  rate. 
It  is  common  for  prices  to  fluctuate  in 

'  accordance  with  market  activity  in  a 
given  period.  Such  fluctuations  do  not 
necessarily  render  the  weighted-average 

.  FMV  unrepresentative  of  home  market 
selling  practices  during  the  period. 
Given  the  time  constraints  in  an 
antidumping  duty  investigation,  the 
Department  will  depart  firom  its  normal 
practice  of  calculating  period  average 
FMVs  and  use  averages  covering  a 
smaller  time  period  when  the  issue  is 
raised  by  a  party  to  a  proceeding  and 
that  party  provides  credible  evidence 
that  the  period  averages  are  not 
representative  of  home  market  pricing 
practices  in  the  POI.  (See,  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  and  above  From  the  Republic  of 
Korea.  58  FR  15476  (March  23, 1993) 
("DRAMs").)  For  example,  the  party 
could  show  that  there  is  a  significant 
time-price  correlation  for  the  sales  base 
and  that  significant  price  variances 
between  the  POI  weighted-averages  or 
the  other-period  averages  exist. 

Specifically  in  this  case,  although 
petitioners  have  raised  this  issue,  they 
have  failed  to  show  a  correlation 
between  time  and  price  for  a  significant 
portion  of  the  home  market  sales  base  or 
have  not  explicitly  shown  there  is  a 
significant  variation  from  the  mean  for 
the  price  of  any  product.  Accordingly, 
we  have  continued  to  use  our  standard 
practice  of  comparing  weighted-average 
FMVs  to  individual  U.S.  prices  for 
purposes  of  the  final  determination. 

Comment  3 

Respondent  maintains  that  the 
Department  erred  in  its  preliminary 
determination  by  disallowing  its  claim 
for  dutv  drawback,  even  though,  by  its 
own  admission,  respondent  has  not  yet 
received  duty  drawback  on  any  sale  and 
it  is  unlikely  that  it  ever  will. 

Respondent  bases  its  argument  on  the 
premise  that  the  Department  should 
consider  certain  commercial 
considerations  which  it  claims  were 
valid  at  the  time  that  it  set  its  prices  to 
the  United  States.  Specifically, 
respondent  argues  that  not  only  did  it 
expect  to  receive  duty  drawback  on 
export  sales  at  the  time  that  it  set  its 
U.S.  prices,  but  also  it  considered  this 
fadot  when  negotiating  with  U.S. 
customers.  Respondent  claims  that,  had 
it  known  that  duty  drawback  would  not 
be  available,  it  would  have  refused  the 
sale  or  negotiated  a  higher  price. 
Consequently,  respondent  argues  it 
should  not  be  penalized  because  the 
commercial  circumstances  underlying 


the  sale  (i.e..  the  drawback  program) 
changed  after  the  transaction  was 
consummated. 

Moreover,  respondent  argues  that  the 
Department  verified  that  it  filed  for  duty 
drawback  after  its  U,S.  shipments  were 
made.  Respondent  implies,  therefore, 
that  this  serves  as  proof  that  it  believed 
the  program  to  be  viable  at  the  time  that 
it  set  its  prices. 

Petitioners  state  that  respondent  is 
ineligible  under  section  772(d)(1)(B)  of 
the  Act  for  a  duty  drawback  adjustment. 
This  provision  states  that  a  company  is 
allowed  a  claim  only  for  the  "amount  of 
any  import  duties  imposed  by  the 
country  of  exportation  which  have  been  - 
rebated,  or  which  have  not  been 
collected,  by  reason  of  the  exportation 
of  the  merchandise  to  the  United 
States."  Petitioners  note  that  respondent 
failed  to  show  that  it  actually  received 
duty  drawback  and,  further,  failed  to 
demonstrate  it  had  a  reasonable 
expectation  of  ever  receiving  the 
amounts  claimed.  Accordingly, 
petitioners  contend  that,  consistent  with 
its  practice  and  with  the  plain  language 
of  the  statute,  the  Department  should 
continue  to  disallow  this  adjustment  for 
the  final  determination. 

DOC  Position 

We  agree  with  petitioners.  According 
to  section  772(d)(1)(B)  of  the  Act.  in 
order  to  qualify  for  duty  drawback,  a 
company  must  show  that  either  it 
actually  received  a  rebate  of  import 
duties  or  the  government  did  not  collect 
duties  on  its  imports  by  reason  of 
subsequent  exports  to  the  United  States. 
In  this  case,  respondent  has  admitted 
not  only  that  it  did  not  actually  receive 
a  refund  of  any  import  duties  from  the 
government  of  Venezuela,  but  also  that 
it  paid  no  import  duties  on  any  input 
(and  therefore  these  duties  could  not  be 
"not  collected  by  reason  of  subsequent 
exports").  Accordingly,  we  find  that 
respondent  is  ineligible  for  duty 
drawback  under  section  772(d)(1)(B). 

We  disagree  with  respondent  that  we 
should  allow  an  adjustment  based  upon 
its  belief  or  expectation.  The 
measurement  of  less  than  fair  value 
sales  must  be  based  on  actual, 
measurable  events.  Indeed,  the  statute 
clearly  lays  out  the  conditions  that  must 
be  met  in  order  to  qualify  for  an 
adjustment.  Consequently,  we  have 
continued  to  disallow  respondent's 
claim  for  duty  drawback  for  purposes  of 
the  final  determination. 

Comment  4 

At  verification  the  Department  found 
that  respondent  incorrectly  calculated 
the  interest  rate  used  in  the  calculation 
of  U.S.  credit  expense.  Accordingly, 


petitioners  contend  that  the  Department 
should  recalculate  U.S.  credit  expense 
using  BIA  for  this  interest  rate.  As  BIA. 
petitioners  state  that  the  Department 
should  use  the  highest  rate  found  for 
any  loan  examined  at  verification. 

Respondent  agrees  that  it  misreported 
its  U.S.  interest  rate.  However, 
according  to  respondent,  the  rate  that  it 
reported  was  higher  than  the  correct 
rate.  Therefore,  respondent  contends 
that  the  Department  should  use  the  rate 
that  it  originally  reported  as  BLA. 

DOC  Position 

We  agree  with  respondent  and  have 
accepted  the  rate  initially  reported,  as 
BIA.  At  verification,  our  review  of  the 
relevant  documentation  revealed  that 
the  reported  rite  was  higher  than  the 
rate  paid  during  the  POI.  It  would  have 
been  appropri4[te  to  use  the  more 
adverse  number  suggested  by  petitioners 
only  if  we  had  found  that  CVG-' 
FESILVEN  was  uncooperative  or  that 
the  mistake  was  intentional.  However, 
the  error  in  question  appears  to  have 
been  inadvertent  and  was  not  in  the 
company's  favor.  Moreover,  respondent 
has  cooperated  fully  in  this 
investigation.  Accordingly,  we  have 
used  the  rate  reported  for  purposes  of 
the  final  determination. 

Comment  5 

According  to  petitioners,  the 
Department  found  at  verification  that 
CVG-FESILVEN  reported  its  honje 
market  prices  net  of  the  price  charged 
for  packing.  Therefore,  petitioners 
contend  that  the  Department  should 
increase  these  home  market  sales  prices 
by  the  amount  of  profit  realized  on  sales 
of  packing  materials.        ^^ 

DOC  Position 

In  our  calculations,  we  included  the 
price  of  packing  materials  invoiced  by 
respondent  to  its  customer  as  part  of  the 
gross  price.  Following  our  normal 
methodology,  we  then  deducted  the  cost 
of  these  materials  from  the  gross  price, 
thereby  including  the  profit  realized  on 
the  sale  of  packing  materials  in  the  net 
price.  Nonetheless,  because  we  found  at 
verification  that  CVG-FESILVEN 
correctly  included  the  price  of  packing 
materials  in  the  gross  unit  prices 
reported  in  its  home  market  sales  listing 
for  all  but  one  sale  during  the  POI,  the 
adjustment  requested  by  petitioners  is 
not  necessary  for  the  majority  of  home 
market  sales.  For  the  one  sale  in 
question,  however,  we  added  to  the 
gross  price  the  price  of  packing 
materials  shown  on  the  customer 
invoice,  before  deducting  the  cost  of 
these  materials. 
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Comment  6 

Respondent  claims  that  the 
Department's  postponement  of  the 
preliminary  determination  in  this 
investigation  was  unlawful.  For  this 
reason,  respondent  maintains  that  (1) 
petitioners'  allegation  that  respondent 
made  home  market  sales  at  prices  below 
cost  was  untimely  and  (2)  the  resulting 
COP  investigation  is  invalid. 
Respondent  ftirther  contends  that  the 
Department  has  the  ability  to  remedy 
this  procedural  error  by  rescinding  the 
initiation  of  the  COP  investigation  and 
returning  respondent's  cost  data. 

Specincally,  respondent  alleges  that 
petitioners'  request  that  the  Department 
postpone  the  preliminary  determination 
did  not  comport  with  the  statute, 
legislative  history,  or  the  Department's 
regulations  regarding  the  specific 
limitations  on  the  authority  to  postpone 
preliminary  determinations.  According 
to  respondent,  the  Department  has  the 
authority  to  postpone  a  preliminary 
determination  only  (1)  very  infrequently 
so  as  not  to  avoid  the  clear  and 
reasonable  deadlines  required  by  the 
law,  (2)  upon  a  showing  of  good  cause, 
and  (3)  in  the  absence  of  compelling 
reasons  to  deny  the  request. 

According  to  respondent,  not  only  did 
petitioners  not  show  good  cause  for  the 
postponement,  but  the  Department 
ignored  respondent's  compelling 
reasons  to  deny  the  request:  That 
respondent  was  entitled  to  a  prompt 
completion  of  the  investigation  to 
minimize  commercial  uncertainty 
attendant  to  the  investigation;  that 
postponing  the  preliminary 
determination  negated  respondent's 
procedural  right  not  to  be  subject  to  a 
COP  investigation;  and  that  the 
postponement  would  not  further  the 
Department's  investigation. 

Petitioners  state  that  respondent's 
argument  regarding  the  postponement 
ignores  the  Department's  established 
standard  for  granting  postponements 
requested  by  petitioners.  Moreover,  they 
assert  that  respondent's  argument 
confuses  the  two  independent  statutory 
provisions  for  postponement  of 
preliminary  determinations  (sections 
733(c)(1)(A)  and  733(c)(1)(B)  of  the  Act. 
which  deal  with  requests  by  petitioners 
and  extraordinarily  complicated 
investigations,  respectively).  According 
to  petitioners,  only  section  733(c)(1)(A), 
the  section  on  which  the  Department 
relied  for  the  postponement,  applies. 
Petitioners  note  that  under  this  section 
the  burden  is  on  respondent  to  show 
compelling  cause  to  deny  a  petitioner's 
request.  In  this  case,  petitioners  submit 
that  respondent's  reasons  were  not 
compelling.  Petitioners  conclude  that. 


because  the  Department  properly 
postponed  the  preliminary 
determination,  their  COP  allegation  was 
timely  and  the  resulting  cost 
investigation  was  legal. 

DOC  Position 

We  agree  with  petitioners.  Section 
353.15(c)  of  the  Department's 
regulations  (19  CFR  353.15(c))  reads  as 
follows: 

If  the  petitioner,  not  later  than  25  days 
l>eforB  the  scheduled  date  for  the  Secretary's 
preliminary  determination,  requests  a 
postfwnement  and  states  the  reason  for  the 
request,  the  Secretary  will  postpone  the 
prelimiiftry  detemiination  to  not  later  than 
210  days  after  the  date  of  filing  of  the 
petition,  unless  the  Secretary  finds 
compelling  reasons  to  deny  the  request. 

See  section  733(c)(1)  of  the  Act. 

Because  petitioners'  request  for  a 
postponement  was  timely  under 
sections  733(c)(1)(A)  and  19  CFR 
353.15(c),  and  because  we  determined 
that  respondent's  reasons  for  denying 
the  request  were  not  sufficiently 
compelling,  our  postponement 
conformed  to  the  requirements  set  out 
in  the  Act.  Consequently,  because  the 
postponement  of  the  preliminary 
determination  was  lawful,  we  determine 
that  petitioners'  COP  allegation  was 
timely.  Accordingly,  we  have  not 
rescinded  the  COP  investigation,  nor 
have  we  returned  respondent's  data. 

Comment  7 

Petitioners  argue  that  the  Department 
should  increase  respondent's  reported 
depreciation,  using  BIA.  because 
respondent  incompletely  reported  the 
depreciation  expenses  recognized  in  its 
accounting  system  during  the  POI. 
Petitioners  note  the  following:  Under 
Venezuelan  Generally  Accepted 
Accounting  Principles  (GAAP)  in  effect 
during  (and  before)  the  POI,  Venezuelan 
companies  were  required  to  record 
depreciation  expense  based  on  the 
historical  cost  of  their  fixed  assets. 
However,  in  deviation  from  Venezuelan 
GAAP  and  prior  to  the  POI,  respondent 
revalued  its  fixed  assets  and  began 
recording  depreciation  based  on  this 
higher  amount.  After  the  POI. 
respondent  reconsidered  this  decision 
and  reversed  the  depreciation  taken  on 
the  revalued  portion  of  the  assets.  In  its 
questionnaire  response,  respondent 
reported  depreciation  based  on 
historical  cost.  Petitioners  contend  that 
respondent  should  be  required  to  report 
the  depreciation  that  it  actually 
recognized  in  its  books  and  records 
during  the  POI  (i.e.,  the  amount  based 
upon  the  value  of  its  revalued  assets). 
According  to  petitioners,  this  amount 
more  accurately  reflects  respondent's 


true  costs  ofoperation.  Moreover, 
petitioners  state  that  the  Department  has 
the  authority  to  reject  use  of  a  country's 
GAAP  if  they  do  not  reasonably  reflect 
the  costs  incurred  by  a  company. 

Petitioners  seem  to  imply  that 
respondent  reversed  its  method  of 
calculating  depreciation  solely  for  the 
purpose  of  reducing  the  production 
costs  reported  to  the  Department.  In 
addition,  petitioners  state  that  there  is 
no  evidence  on  the  record  to  indicate 
that  respondent  reversed  the  revaluation 
of  the  assets  themselves,  but  only  that 
it  reversed  the  depreciation  expense 
related  to  those  assets. 

In  order  to  calculate  the  additional 
expense,  petitioners  suggest  a  BLA 
amount  based  on  the  amount  of 
revaluation-related  depreciation 
reported  in  the  cost  deficiency  response. 

Respondent  contends  that  it  correctly 
based  its  depreciation  expenses  on 
historical  costs,  in  accordance  with  both 
Venezuelan  and  U.S.  GAAP.  According 
to  respondent,  this  method  is  also 
consistent  with  both  the  legislative 
history  of  the  antidumping  law  and 
Department  practice.  In  support  of  this 
premise,  respondent  cites  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Hollow  Products 
from  Sweden.  57  FR  21389.  (May  20. 
1992),  where  the  Department  accepted 
depreciation  expenses  based  on 
historical  cost,  even  though  the 
respondent  recorded  depreciation  in  its 
own  accounting  system  based  on 
replacement  costs. 

Finally,  resi>ondent  states  that  the 
historical  cost  reflects  the  actual  cost 
that  the  company  incurred  when  it 
purchased  its  assets.  Consequently, 
respondent  contends  that  using 
historical  costs  to  calculate  depreciation 
creates  no  distortion  in  the  costs  used 
for  the  final  determination. 

DOC  Position 

We  agree  %vith  respondent  that 
depreciation  in  this  case  should  be 
based  on  CVG-FESILVEN's  historical 
asset  cost.  It  is  the  Department's  practice 
to  follow  GAAP  used  in  the  home 
country  of  therespondent,  unless  it  is 
shown  that  the  foreign  GAAP  materially 
differs  from  U.S.  GAAP  and  that  the 
difference  distorts  the  re^ondent 
company's  actual  production  costs. 
(See,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  New  Minivans 
from  Japan.  57  FR  21937  (May  26.  1992) 
("Minivans"),  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Hollow  Products  from  Sweden.  52 
FR  37810  (Oct.  9. 1987).)  Therefore, 
because  respondent  calculated 
depreciation  in  accordance  with 
Venezuelan  GAAP  in  effect  during  the 
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POl  and  because  there  is  at>  indication 
that  determined  that  this  calculation  is 
disiortive,  we  have  accepted  it  for 
purposes  of  the.final  determination. 

Comment  8 

Petitioners  argue  that,  because 
respondent  incurred  expenses  during 
the  POI  related  to  the  modernization  of 
two  of  its  furnaces,  the  Department 
should  include  depredation  expenses 
related  to  this  project  in  its  calculation 
of  COP.  Petitioners  argue  that  the 
existing  furnaces  were  used  in 
production  during  the  POI;  therefore, 
they  state  that  any  capital  improvements 
to  either  furnace  would  have  been 
related  to  production  of  subject 
merchandise  during  the  POI. 
Accordingly,  petitioners  state  that 
respondent's  failure  to  report 
depreciation  on  these  assets  is  not  in 
accordance  with  GAAP,  under  which 
the  costs  related  to  the  modernization  of 
respondent's  furnaces  would  be 
recognized  as  soon  as  the  improvements 
may  be  used. 

Respondent  claims  that  its  treatment 
of  modernization  expenses  comports 
with  GAAP.  Respondent  claims  that 
only  certain  storage  facilities  were 
completed  and  used  by  the  company 
during  the  POI  and  that  it  reported  the 
depreciation  e^cpense  related  to  those 
facilities  in  itj^questionnaire  response. 
Thus,  respondent  states  that  it  properly 
included  in  the  depreciation  calculation 
only  those  assets  used  during  the  POL 

DQC  Position 

We  agree  with  respondent.  Under 
GAAP,  a  company  is  not  required  to 
recognize  depreciation  expense  on  an 
asset  luitil  the  company  begins  to  use 
that  asset  in  its  production.  At 
verification,  we  confirmed  that  the  only 
assets  related  to  respondent's 
modernization  and  expansion  project 
used  during  the  POI  were  the  storage 
facilities  noted  above.  Moreover,  we 
confirmed  that  respondent  reported 
depreciation  expense  related  to  these 
facilities  in  its  cost  response.  Therefore, 
we  find  that  respondent  properly 
reported  its  depreciation  expenses 
related  to  the  project  and  determine  that 
no  additional  adjustment  is  necessary. 

Comment  9 

According  to  petitioners,  the 
Department  should  depart  from  its 
general  practice  of  using  related-party 
production  costs  in  the  calculation  of 
respondent's  COP.  and  instead  use  the 
reported  transfer  prices,  or  BIA  as 
applicable,  for  those  costs.  Petitioners 
base  this  contention  on  the  fact  that 
both  respondent  and  its  related  parties 
are  members  of  a  business  group, 


consisting  of  a  number  of  companies 
having  the  same  parent  (Corporacion 
Venezolana  de  Guayana  (CVG)), 
additional  intertwined  ownership,  and 
mutual  business  dealings.  Petitioners 
state  that  construction  of  a  COP  for  each 
of  CVG-FESILVEN's  five  related 
suppliers  would  require  the  Department 
to  track  through  COPs  for  a  number  of 
other  companies  and  that  this  would 
involve  an  endless  series  of  circular 
calculations.  Petitioners  imply  that 
CVG-FESILVEN  has  not  appropriately 
tracked  its  related-supplier  costs 
through  this  system.  Moreover, 
petitioners  maintain  that  CVG- 
FESILVEN  has  inconsistently  dhd 
inadequately  allocated  CVG's  costs  to 
each  of  the  five  companies  (and  to 
itself).  (See  Comment  11.  below.) 

As  BIA,  petitioners  contend  in  general 
that  the  Department  should  use  the 
higher  of  the  transfer  prices  reported  or 
the  price  information  contained  in  the 
record  for  unrelated  parties. 

Respondent  contends  that  Department 
precedent  requires  the  calculation  of  its 
COP  using  related-party  costs. 
According  to  respondent,  the 
Department  uses  costs  in  its  analysis  in 
order  to  eliminate  intracorporate  profits 
that  might  be  earned  on  transfer  prices. 
Further,  respondent  states  that  it 
provided  detailed  COPs  for  all  of  its 
related  suppliers  (except  CONACAL,  a 
minor  supplier  of  limestone),  and  that 
the  Department  successfully  verified  the 
costs  reported  by  three  of  these 
companies. 

ZXX:Pbsi/jon 

We  disagree  with  petitioners  that  it  is 
appropriate  to  reject  the  related-party 
costs  reported  in  this  investigation.  The 
Department's  normal  practice  is  to 
accept  related  supplier  costs  based,  in 
part,  upon  transfer  prices  between  the 
supplier  and  its  related  companies.  In 
past  cases,  the  Department  has  departed 
from  this  practice  by  investigating  the 
transfer  prices  and  COPs  of  the  related 
party's  related  supplier,  as  petitioners 
imply  is  called  for  here,  but  we  have 
done  so  only  when  petitioners  have 
supplied  timely,  credible  evidence  that 
such  an  approach  was  warranted.  (See, 
e.g..  Minivans)  We  note  that  if 
petitioners  in  this  investigation  wanted 
the  Department  to  further  investigate  the 
potential  upstream  transfers  that  they 
allege  are  occurring,  they  should  have 
raised  the  issue  earlier  in  the  proceeding 
than  in  their  case  brief. 

Moreover,  to  the  extent  that  we 
observed  that  CVG-FESILVEN's  related 
suppliers  purchase  inputs  used  in  their 
own  production  from  CVG  group 
members,  we  noted  that  the  transfer 
prices  were  higher  than  the  costs 


reported  for  the  group  member.  For 
example,  we  noted  at  verification  that 
FERROMINERA  (CVG-FESILVEN's 
related  iron  ore  supplier)  purchases 
energy  from  EDELCA  (the  related 
electricity  company)  at  a  price  higher 
than  EDELCA's  reported  production 
costs.  Therefore,  to  the  extent  that 
FERROMINERA  included  the  transfer 
price  for  energy  in  its  reported  costs,  its 
COP  is  higher  than  it  would  have  been 
had  it  reported  EDELCA's  costs. 

Accordingly,  we  find  that  it  would  be 
inappropriate  to  reject  respondent's 
related-party  costs.  Consequently,  we 
have  used  them  for  purposes  of  the  final 
determination. 

Comment  10 

According  to  petitioners,  respondent 
beara  the  burden  of  showing  that  the 
transfer  prices  paid  to  related  parties  are 
at  arm's  length  for  purposes  of 
calculating  CV.  Petitioners  state  that 
respondent  failed  to  meet  its  burden  for 
all  of  its  related  suppliers. 

Specifically,  petitioners  question  the 
validity  of  the  methodology  offered  by 
respondent  to  demonstrate  the  arm's 
length  nature  of  purchases  from  four  of 
the  five  related  party  suppliers  (i.e., 
FERROMINERA,  CONACAL, 
PROFORCA  (a  supplier  of  woodchips) 
and  SIDOR  (a  supplier  of  electrode 
paste).  According  to  petitioners,  a 
comparison  of  two  (or  more)  selected 
invoices  is  not  sufficient;  rather, 
petitioners  contend  that  CVG- 
FESILVEN  should  have  provided  a 
detailed  analysis,  comparable  to  the 
type  required  to  determine  whether 
sales  to  a  related  party  are  at  arm's 
length  (e.g.,  accounting  for  differences 
in  credit  terms  and  direct  selling 
expenses),  especially  since  related 
parties  in  this  case  apparently  are  not 
required  to  pay  for  goods  or  services 
within  any  set  time  period. 

Moreover,  regarding  the  remaining 
related  supplier,  EDELCA,  j)etitioners 
state  that,  not  only  did  the  Department 
find  at  verification  that  EDELCA  charges 
higher  rates  to  unrelated  parties,  but 
also  the  transfer  pric»  charged  to  CVG- 
FESILVEN  was  preliminarily  found  to 
be  preferential  in  the  companion 
countervailing  duty  (CVD)  case. 
Therefore,  petitioners  assert  that  these 
prices  also  are  not  at  arm's  length. 

Accordingly,  petitioners  argue  that 
the  Department  should  reject  the 
transfer  prices  reported  because  CVG- 
FESILVEN  failed  to  demonstrate  that 
they  were  at  arm's  length.  Rather, 
petitioners  state  that  the  Department 
should  use  BLA  to  determine  the 
appropriate  price  and  that  it  should  use 
this  price  in  both  COP  and  CV. 
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Petitioners  propose  the  following 
alternatives  to  use  as  BIA:  (1) 
FERROMINERA— the  transfer  price  on 
the  invoice  used  in  CVG-FESILVEN's 
arm's-length  comparison;  (2) 
PROFORCA — the  average  price  paid  to 
an  unrelated  woodchip  supplier;  (3) 
EDELCA — the  average  rate  charged  to 
unrelated  customers;  and  (4)  SIDOR— 
complete  BIA  (see  Comment  19). 

Respondent  contends  in  general  that 
its  arm's-length  test  was  sufficient  and 
that,  applying  this  test,  it  adequately 
demonstrated  that  the  transfer  prices 
that  it  paid  were  comparable  to  market 
prices.  Specifically  regarding  EDELCA, 
respondent  states  that  not  only  is  the 
rate  that  it  pays  very  close  to  the  rates 
charged  to  two  of  EDELCA's  unrelated 
customers,  but  also  that  its  rate  for  the 
first  six  months  of  1992  is  higher  than 
the  average  rate  charged  to  other 
customers  in  the  same  general  region 
during  the  same  period.  Moreover, 
respondent  notes  that  the  preferential 
rates  found  in  the  CVD  case  were  based 
on  an  analysis  of  1991  rates,  not  the 
rates  in  effect  during  the  POI  in  this 
investigation,  and  that  it  is  contesting 
the  Department's  decision  for  final 
determination  in  that  case. 

DOC  Position 

in  general,  in  determining  whether 
related  party  supplier  transactions  are  at 
arm's  length,  the  Department  accepts  a 
comparison  of  gross  invoice  prices, 
absent  a  compelling  reason  not  to  do  so. 
(Slae,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Granite 
Products  from  Italy,  53  FR  27187  (July 
10. 1988).)  In  this  case,  we  find  that  the 
d^ta  provided  by  respondent  to 
demonstrate  that  its  transfer  prices 
reflected  market  value  was  sufficient. 

Accordingly,  regarding 
Ff  RROMINERA  and  PROFORCA. 
because  (1)  the  prices  paid  by 
re|;pondent  to  FERROMINERA  and 
PROFORCA  were  at  or  above  the  prices 
either  charged  by  these  companies  to 
unrelated  customers  or  paid  by 
respondent  to  an  unrelated  party,  and 
(2)  there  is  no  evidence  on  the  record  of 
this  investigation  that  leads  us  to 
believe  that  the  terms  of  sale  betwreen 
these  related  parties  are  materially 
different  from  the  terms  of  sale  to 
unrelated  parties,  we  have  determined 
that  they  were  at  arm's  length. 
Consequently,  we  have  used  these 
prices  in  our  calculation  of  CV. 

Regarding  EDELCA,  however,  because 
the  price  paid  by  respondent  during 
December  1991  through  May  1992  was 
lower  than  the  price  charged  by 
EDELCA  to  its  unrelated  customers  in 
the  same  region  and  the  same  period, 
we  have  determined  that  this  price  was 


not  at  arm's  length.  Accordingly,  in  our 
CV  calculation,  we  used  the  average 
price  charged  by  EDELCA  to  its 
unrelated  customers  in  the  same  region 
during  the  POI. 

Finally,  regarding  SIDOR,  we  found 
that  this  company  was  unable  to 
substantiate  its  reported  costs  at 
verification.  Therefore,  as  BL\.  we  have 
determined  that  the  transfer  price 
reported  for  electrode  paste  was  not  at 
arm's  length.  Accordingly,  we  have  used 
the  same  cost  for  electrode  paste  in  both 
COP  and  CV.  (See  Comment  19.) 

We  recognize  that  our  arm's  length 
test  for  supplier  transactions  differs 
from  the  test  performed  to  determine 
whether  sales  transactions  are  at  arms- 
length.  However,  the  arm's  length 
nature  of  related  supplier  transactions 
generally  has  less  of  an  impact  on  the 
resuhs  of  an  investigation  than  that  of 
related  party  sales  transactions  for  the 
simple  reason  that  related  supplier 
prices  are  used  only  in  the  calculation 
of  CV  and  then  generally  only  for  a 
small  number  of  inputs.  Therefore,  it  is 
the  Department's  position  that  the 
additional  administrative  burden 
created  by  performing  the  same  test  is 
not  justified  in  every  cost  investigation. 

Moreover,  to  perform  the  same  test, 
the  Department  would  be  required  to 
collect  the  same  type  of  data  (i.e.,  on 
credit  periods,  direct  selling  expenses, 
etc.)  related  to  both  the  related  and 
unrelated  party  supplier  transactions. 
While  this  data  is  already  part  of  the 
record  for  sales  transactions,  it  is  not 
part  of  the  information  routinely 
solicited  in  a  cost  investigation, 
Therefore,  without  specifically 
requesting  this  data  in  cost  cases,  the 
Department  does/fK^t  have  the  same 
ability  to  perform  a  similar  analysis. 
This  is  not  to  say,  however,  that  the 
Department  will  never  solicit  this  data 
or  perform  a  more  detailed  test;  when 
we  have  reason  to  believe  that  a 
comparison  of  gross  prices  is  inadequate 
early  enough  in  an  investigation  to 
request  additional  data  from  the 
respondent,  we  will  do  so.  In  this  case, 
however,  petitioners  have  raised  this 
issue  too  late  in  the  proceeding  for  us 
to  request  supplemental  data  or  to 
perform  a  different  analysis. 
Accordingly,  we  have  used  the  data 
already  available  to  us  to  make  the 
company-specific  determinations  noted 
above. 

Comment  1 1 

Petitioners  contend  that  the  costs 
reported  for  both  respondent  and  its 
related-party  suppliers  are  understated 
because  respondent  failed  to  allocate 
properly  to  these  companies  selling. 


general,  and  administrative  expenses 
(SG&A)  incurred  by  CVG. 

Petitioners  maintain  that  it  was 
inappropriate  for  respondent  to  report 
the  fees  paid  to  CVG  as  a  surrogate  for 
allocating  CVG's  actual  costs. 
Petitioners  reason  that  use  of  this 
method  implies  that  the  services 
provided  by  CVG  are  proportional  to  the, 
income  of  CVG  Group  members  and  that 
group  members  do  not  benefit  from 
CVG's  services  if  they  are  not  profitable 
in  any  given  year.  Petitioners  note  that 
respondent  did  not  report  any  fee  for 
1992  because  it  did  not  make  an 
operating  profit  in  that  year.  Moreover, 
petitioners  note  that  respondent  failed 
to  report  this  fee  altogether  for  certain 
of  its  related  suppliers  (e.g..  EDELCA 
and  PROFORCA). 

Respondent  contends  that  use  of  the 
fee  provides  an  acceptable  allocation 
methodology.  According  to  respondent, 
all  of  its  dealings  with  CVG  are  on  an 
arm's-length  basis;  therefore,  the  fee 
provides  a  sufficient  distribution  of 
CVG's  costs.  Moreover,  it  states  that  the 
total  fees  that  CVG  receives  from  its 
subsidiaries  significantly  exceed  CVG's 
total  operating  expenses.  Therefore, 
according  to  respondent.  CVG's  costs 
have  been  completely  allocated  to  its 
subsidiaries.  Finally,  respondent 
maintains  that,  while  any  given 
company's  profits  may  vary  ftt)m  period 
to  period,  over  the  long  term  the  fee  that 
the  company  pays  will  more  than  cover 
its  share  of  CVG's  costs. 

Respondent  contends  that,  if  the 
Department  disagrees  with  its  argument 
that  the  company  pays  its  fair  share  of 
the  fees  over  the  long  term,  it  should  use 
the  amount  of  the  fee  that  respondent 
paid  in  December  1991  as  BIA  for  each 
of  the  five  months  of  the  POI  for  which 
it  reported  no  cost.  It  also  states  that  the 
Department  should  increase  SG^A  for 
its  energy  supplier,  EDELCA,  by  the 
actual  amount  of  the  fees  that  EDELCA 
paid  during  the  POI,  because  it 
inadvertently  omitted  reporting  these 
expenses. 

DOC  Position 

We  agree  with  petitioners  that  CVG's 
SG&A  costs  should  have  been  allocated 
to  all  members  of  the  CVG  Group, 
regardless  of  profitability.  Because  we 
have  neither  the  financial  statements  of 
all  of  the  group  members  nor  a 
consolidated  group  financial  statement, 
we  have  no  way  to  allocate  CVG's  actual 
SG&A  to  the  respondent  and  its  related 
suppliers.  However,  because  the  fees 
paid  to  CVG  allowed  it  to  more  than 
recover  its  costs  (both  in  1991  and 
1992),  we  have  used  them,  as  BIA. 

Regarding  CVG-^^ESILVEN,  even 
though  the  company  made  no  profit  in 
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1902  (and  therefore  was  not  required  to 
pay  a  fee  to  CVG),  under  Department 
practice  it  stiil  should  have  reported  an 
allocated  portioa  of  CVC's  SC&A  for  the 
five  months  of  the  POI  that  fell  in  1992. 
Consequently,  we  have  used  BIA  to 
determine  an  amount  for  each  of  these 
five  months.  As  BIA,  we  used  the 
amount  of  the  fee  that  respondent  paid 
in  December  1901. 

Regarding  EDEIjCA,  we  increased 
EDELCA's  costs  by  the  amount  of  the  fee 
found  at  verification.  Regarding 
PROFORCA.  however,  we  did  not  add 
an  amount  to  the  cost  of  the  woodchips 
produced  by  this  company  because  the 
woodchips  are  produced  as  a  by- 
product of  PROFORCA's  normal 
production  process.  Because  the 
Department's  practice  regarding  by- 
products is  to  examine  only  incremental 
costs  (and  because  a  parent  company's 
SC&A  is  not  an  incremental  cost),  we 
made  no  adjustment  to  the  costs 
reported  to  account  for  PROFORCA's 
proportional  share  of  CVG's  SG&A.  (See 
Comment  20.) 

Comment  12 

Petitioners  contend  that  the  financing 
expenses  reported  for  both  respondent 
and  its  related-party  suppliers  are 
understated  because  respondent  failed 
to  allocate  a  portion  of  CVG's  financing 
expenses  to  these  com  panies.  Acc-ording 
to  petitioners,  the  Department  has  a 
well-established  practice  of  calculating 
financing  expenses  based  on  the 
borrowing  experience  of  the 
consolidated  group  of  companies. 
Because  CVG  has  the  power  to 
determine  the  capital  structure  of  each 
of  its  subsidiaries,  petitioners  contend 
that  it  is  necessary  to  use  the 
consolidated  expenses  of  the  CVG 
Croup  in  each  company's  COP 
calculation. 

Respondent  argues  that  it  properly 
reported  its  financing  expenses  because 
(1)  it  obtains  no  financing  through  CVG, 
and,  accordingly,  it  received  no  benefit 
fmm  any  financing  that  CVG  has 
received  and  (2)  the  fee  that  it  and  the 
other  subsidiaries  pay  covers  the  CVG's 
full  operational  costs,  including  CVG's 
total  financing  costs.  Therefore, 
respondent  states  that  to  include  both 
the  CVG  fee  and  an  additional  amount 
for  CVG's  financing  costs  would  result 
in  the  Department's  double-counting 
these  expenses. 

DOC  Position 

According  to  CVG's  financial 
statements,  the  fees  that  it  collects  from 
its  subsidiaries  is  sufficient  to  cover 
both  its  SC&A  and  financing  costs. 
Because  we  have  included  the  amount 
of  the  fees  paid  by  respondent  and  its 


related  parties  during  the  POI  in  our 
calculations,  we  find  that  including  an 
additional  amount  for  financing 
expenses  would  result  in  our  double- 
counting  of  these  costs.  Accordingly,  we 
determine  that  no  additional  adjustment 
is  necessary  for  purposes  of  the  final 
determination. 

Comment  13 

Petitioners  contend  that  respondent 
either  deducted  excessive  amounts  of 
movement  expenses  fi-om  its  reported 
SG&A  costs  or  understated  the 
movement  expenses  reported  in  its  U.S. 
sales  listing.  According  to  petitioners, 
large  discrepancies  exist  between  the 
two  amounts.  Therefore,  petitioners 
maintain  that  the  Department  should 
either  disallow  the  adjustment  to  COP 
or  increase  U.S.  movement  expenses 
accordingly. 

Respondent  argues  that  no 
inconsistency  exists.  According  to 
respondent,  the  movement  expenses 
reported  as  a  reduction  to  SG&A  are 
larger  than  those  reported  in  the  U.S. 
sales  listing  because  they  also  relate  to 
third  country  and  pre-POI  shipments,  as 
well  as  to  U.S.  sales  during  the  POI. 
Moreover,  respondent  notes  that  the 
reduction  to  SG&A  expenses  also 
includes  packing  materials  and  sales 
commissions  paid  on  third  country 
sales.  Thus,  respondent  maintains  that  it 
correctly  reported  both  its  reduction  to 
SC&A  and  its  U.S.  movement  expenses. 

DOC  Position 

We  agree  with  respondent.  At 
verification,  we  examined  both  the 
reduction  to  SG&A  noted  above  and 
U.S.  movement  expenses.  Because  we 
found  that  they  had  been  properly 
reported,  we  have  accepted  them  for 
purposes  of  the  final  determination. 

Comment  14 

Petitioners  contend  that  the 
Department  should  increase 
respondent's  SC&A  expenses  for  certain 
expenses  recorded  in  its  books  during 
the  POI  under  an  account  entitled 
"Expenses  Related  to  Previous  Years." 
According  to  petitioners,  at  verification 
respondent  was  unable  to  demonstrate 
adequately  that  these  expenses  did  not 
relate  to  the  POI. 

DOC  Position 

We  agree.  At  verification,  we  found 
that  certain  of  these  expenses  did,  in 
fact,  relate  to  the  POI.  Consequently, 
because  respondent  was  unable  to 
support  its  exclusion  of  these  expenses, 
we  have  increased  the  reported  SG&A 
expenses  by  their  full  amount. 


Commept  15 

At  varification,  the  Department  noted 
that  F^pondent  did  not  report  an 
amount  for  a  1992  year-end  adjustment 
to  the  inventory  value  of  spare  parts,  as 
it  had  for  1991.  Petitioners  contend  that, 
because  CVG-FESILVEN  was  unable  to 
estimate  this  expense  for  the  remaining 
five  monllis  of  the  POI  at  verification, 
the  Department  should  use  BIA  to 
determine  it.  As  BIA,  they  state  that  the 
Department  should  the  use  amount 
reported  for  December  1991,  multiplied 
by  five. 

DOC  Position 

We  agree  that  CVG-FESILVEN 
improperly  did  not  estimate  the  amount 
of  this  adjustment  related  to  1992. 
Throughout  the  investigation,  the 
Department  requested  that  respondent 
provide  estimations  for  all  year  end 
adjustments  made  at  the  end  of  1992. 
Accordingly,  we  used  BIA  to  determine 
the  appropriate  amount  for  this 
adjustment.  As  BIA,  however,  we 
determined  the  percentage  of  the 
respondent's  December  COM 
represented  by  the  adjustment,  and  then 
applied  this  percentage  to  the  COM  of 
the  remaining  five  months  of  the  POI. 
We  did  not  use  petitioners' 
methodology  because  the  use  of  a 
percentage  of  COM  is  reasonably 
adverse  and  respondent,  overall,  has 
cooperated  in  this  investigation. 

Comment  16 

Petitioners  contend  that  the 
Department  should  disallow,  either  in 
whole  or  in  part,  the  interest  income 
claimed  by  respondent  as  an  offset  to 
interest  expenses  during  the  POI. 
According  to  petitioners,  respondent 
reported  only  a  subset  of  its  interest 
expenses  (i.e.,  the  company  did  not 
report  interest  associated  with  an 
expansion  and  modernization  project); 
therefore,  petitioners  contend  that  it 
would  be  inappropriate  to  offset  this  . 
subset  of  expenses  with  the  full  amount 
of  interest  income.  Rather,  at  a 
minimum,  petitioners  propose  that  the 
Department  disallow  the  amount  of  the 
income  which  should  have  been  offset 
against  the  expansion  and 
modernization  project  interest. 

Moreover,  petitioners  note  that  the 
Department  found  at  verification  that 
some  of  the  interest  income  claimed  in 
December  1991  related  to  interest 
earned  prior  to  the  POI.  Therefore, 
petitioners  contend  that  there  is  a  basis 
for  completely  disallowing  the  offset. 

Respondent  concedes  that  the 
Department  should  reduce  its  December 
income  to  account  for  pre-period 
interest  earnings;  however,  it  argues  that 
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the  Department  should  allow  the 
remainder  of  the  ofEset,  in  accordance 
with  the  Department's  past  practice. 
Specifically,  respondent  states  that  the 
Department's  practice  is  to  offset 
interest  income  from  operations  against 
interest  expense  from  operations. 
Respondent  notes  that,  under  GAAP, 
capitalized  interosl  expense  is  not  a 
current  (i.e..  operating)  expense,  and.  as 
suci.  properly  does  not  form  part  of  the 
expenses  against  which  short-term 
interest  income  should  be  offset 
Therefore,  because  the  interest  expense 
associated  with  its  expansion  and 
modernization  project  was  capitalized, 
it  followed  the  Department's  practice. 
Accordingly,  respondent  maintains  that 
the  Department  should  allow  the  offset. 

DOC  Position 

We  disagree  with  petitioners.  It  is  the 
Department's  practice  to  offset  current 
interest  expense  with  short-term  interest 
income.  Accordingly,  not  only  would  it 
be  inappropriate  to  offset  short-term 
intere«  income  against  both  current  and 
capitalized  interest  expenses,  but  it 
-  would  also  be  against  the  Department's 
practice  to  do  so. 

Regarding  petitioners'  other  argument 
(on  the  December  1991  portion  of  the 
offset),  the  Department  calculates  net 
rinencial  expenses  using  data  from 
respondent's  most  recently  completed 
fiscal  year  fin  this  case,  1991)  since  we 
determine  that  interest  expense  and 
revenue  are  not  fully  accounted  for  until 
yeai^end  adjustments  are  made. 
Therefore,  because  we  do  not  base  our 
offset  calculation  on  expenses  or  income 
recorded  in  the  POI,  this  argiunent  is 
not  relevant 

Comment  17 

PBtitianers  argue  that  the  Department 
should  use  the  actual  amount  of  interest 
recorded  in  respondent's  books  during 
the  POI  in  the  calculation  of  COP  and 
CVJ  According  to  petitioners, 
respondent  impermissibly  reduced 
these  expenses  based  on  its  belief  that 
the  actual  interest  that  the  company  will 
pay  once  its  payments  are  resumed  will 
be  a  lower  rate  than  the  amount 
accrued,  due  to  the  fact  that  the 
Venezuelan  government  is  in  tho 
process  of  renegotiating  the  interest  rate 
applicable  to  the  company's  long-term 
debt.  (Service  of  this  debt  was 
suspended  at  the  beginning  of  the 
renegotiation  process.)  Consequently,  in 
accordance  with  the  Department's 
genera!  practice  of  using  actual  costs, 
the  Ddpartment  should  reject  any 
adjustment  of  accrued  interest  expense 
to  account  for  the  proposed  results  of 
the  lenegotiations. 


Respondent  argues  that  it  properly 
reported  its  interest  expenses  because 
(1)  the  expenses  reported  reflect  the  rate 
that  is  most  likely  to  apply  once  the 
negotiations  are  concluded,  and  (2)  they 
overstate  of  the  company's  actual  costs 
during  the  POI.  On  this  last  point, 
respondent  notes  that  it  actually  paid  no 
interest  during  the  POI,  and  therefore  it 
incurred  no  acttial  oasts. 

DOC  Position 

We  agree  with  petitioners.  In 
accordance  with  the  Department's 
practice,  we  have  used  the  actual 
expenses  reflected  in  the  company's 
books  for  purposes  of  the  final 
determination. 

Comment  18 

According  to  petitioners.  EDELCA  has 
not  reported  a  fully  allocated  COP. 
Specifically,  petitioners  provide  two 
arguments:  First,  EDELCA  reported  in 
the  companion  CVD  investigation  that  it 
is  in  the  process  of  imposing  rapid  rate 
increases  on  its  customers  in  order  to 
allow  it  to  recover  its  long-term  average 
incremental  costs.  According  to 
petitioners,  therefore,  if  the  1992 
transfer  prices  are  designed  to  cover 
EDELCA 's  long-term  costs,  then  these 
transfer  prices  shotdd  be  approximately 
the  same  amount  as  (or  at  least  be  no 
less  than)  EDELCA 's  fully  allocated 
COP.  However,  petitioners  note  that  the 
COP  calculated  is,  in  fact,  lass  than  the 
average  transfer  price  reported. 
Second,  petitioners  state  that 
EDELCA 's  reported  COP  cannot  be 
reconciled  with  either  its  own  financial 
statements  or  EDELCA  s  public 
statements.  Specifically  petitioners 
state  that  EDELCA  did  not  fully  report 
the  depreciation  expenses  reflected  on 
its  financial  statements.  In  addition, 
petitioners  cite  a  newspaper  article 
which  asserts  that  EDELCA's  costs  are 
sig-nificantly  different  than  those 
reported  to  the  Department. 

As  BIA.  petitioners  contend  that  the 
Department  should  use  the  average  rata 
charged  to  EDELCA's  unrelated 
customers.  Petitioners  maintain  that  this 
methodology  is  appropriate  because  the 
transfer  prices  between  EDELCA  and 
respondent  are  not  at  arm's-length. 

Kespondent  contends  that  the 
Department's  practice  is  to  require 
companies  to  report  their  average  costs 
during  the  POI.  not  their  marginal  or 
incremental  costs.  According  to 
respondent,  because  EDELCA  has  done 
this,  the  Department  should  accept 
these  costs. 

Respondent  states  that  rate  increases 
referenced  by  petitioners  are  part  of 
QDELCA's  long-term  policy  of  phasing 
in  higher  rates.  According  to 


respondent,  EDELCA  is  currently 
building  an  additional  generating 
facility;  therefore,  its  rate  increases  are 
designed  to  allow  its  customers  to  adjust 
to  the  higher  rates  which  will  be 
necessary  in  the  future  in  order  for 
EDELCA  to  cover  the  costs  of 
constructing  this  new  facility. 
Respondent  notes  that,  under  GAAP. 
EDELCA  is  not  required  to  recognize  the 
costs  associated  with  this  future  faciUty 
until  it  goes  on  Uoe  in  1995. 

Moreover,  respondent  states  that 
ETJELCA's  verified  cost  data  are 
consistent  with  its  financial  statements. 
Respondent  notes  that  the  depredation 
referenced  by  petitioners  was 
distributed  among  several  cost 
categories;  therefore,  because  petitioners 
compared  depreciation  reported  for  one 
category  to  the  total  amount  shown  on 
the  financial  statements,  their 
contention  that  this  expense  was 
understated  was  in  error. 

Finally,  regarding  the  newspaper 
article  cited  by  petitioners,  respondent 
questions  its  legitimacy  because 
petitioners  fail  to  cite  not  only  the 
source  of  the  article,  but  also  the  time 
period  to  which  the  article  refers. 
Nonetheless,  respondent  maintains  that 
the  data  in  the  article  also  are  not 
inconsistent  with  the  costs  reported  to 
the  Department.  Responde.it  notes  that 
the  expenses  referenced  by  the  article 
include  both  expenses  related  to  oment 
operations  and  capital  investment 
activities.  According  to  respondent,  it 
properly  excluded  investment-related 
costs  bticause  they  were  capitalized  by 
EDELCA  and  were  not  recognized  as 
expenses  during  the  POI. 

DOC  Position 

We  agree  with  CVG-FESILVEN.  In 
antidumping  duty  investigations,  the 
Department's  policy  is  to  require 
respondents  to  report  their  average  costs  ' 
during  the  POI.  not  their  marginal  costs. 
This  policy  is  in  accordance  with 
QAAP.  which  does  not  require 
companies  to  recognize  capitalized  costs 
related  to  investments  until  the 
investments  are  used  in  the  companies' 
production.  By  requiring  respondt^nt  to 
report  EDELCA's  long-terra  average 
incremental  costs,  the  Department 
would  be  departing  from  its  practice 
and  from  G.\AP.  Therefore,  because  we 
found  at  verification  that,  with  the 
exception  of  the  fees  paid  to  CVG. 
EDELCA  bad  completely  reported  its 
average  production  costs  during  the  POI 
(including  depreciation),  we  have 
accepted  these  costs  for  purposes  of  the 
final  determination. 


27532 


Federal  Register  /  Vol.  58,  No.  88  /  Monday,  May  10,  1993  /  Notices 


Comment  19 

Petitioners  contend  that  the 
Department  should  reject  the  COP 
reported  by  respondent's  related  party 
supplier  of  electrode  paste  (SIDOR) 
because  this  company  was  unable  to 
substantiate  its  costs  at  verification. 
Accordingly,  petitioners  contend  that 
the  Department  should  use  BIA  for  the 
COP  of  this  input.  As  BIA,  petitioners 
maintain  that  the  Department  should 
use  either  the  cost  provided  in  their 
below-cost  allegation  or  the  highest 
reported  price  charged  by  SIDOR  to  its 
unrelated  customers  for  electrode  paste. 

Respondent  agrees  that  SIDOR  was 
unable  to  substantiate  its  cost  data  at 
verification.  As  BIA,  respondent 
contends  that  the  Department  should 
use  SIDOR's  highest  price  to  unrelated 
customers. 

DOC  Position 

We  agree  that  SIDOR's  costs  failed 
veriHcation  and  have  therefore  used  BLA 
to  determine  these  costs.  As  BLA,  we 
have  used  the  highest  price  charged  by 
SEDOR  to  eni^  of  its  unrelated  customers. 
This  number  is  more  appropriate  than 
the  cost  for  electrode  paste  provided  in 
the  below-cost  allegation  because  CVG- 
FESILVEN  has. cooperated  fully  in  this 
investigation. 

In  addition,  because  the  BIA  number 
is  higher  than  the  transfer  price,  we 
determine  that  the  transfer  price  is  not 
at  arm's  length.  Accordingly,  we  have 
used  the  BIA  amount  in  both  our  COP 
and  CV  calculations. 

Comment  20 

Petitioners  contend  that  respondent 
underreported  the  costs  provided  by  its 
related  party  supplier  of  woodchips 
(PROFORCA).  According  to  petitioners, 
although  PROFORCA  produces 
woodchips  as  a  by-product  during  the 
production  of  its  main  product,  lumber, 
the  company  still  incurs  certain  costs 
associated  with  the  woodchips 
themselves  (e.g.,  collecting  the 
woodchips  and  moving  them  to  a  silo 
for  storage,  depreciation  on  the  silo, 
etc.).  Because  respondent  did  not  report 
these  costs,  petitioners  contend  that  the 
Department  must  use  BLA  to  determine 
them.  As  BLA,  they  state  that  the 
Department  should  use  the  average 
price  that  respondent  paid  to  its 
unrelated  wocdchip  supplier, 
PROMASO. 

'^  Respondent  disagrees.  According  to 
respondent.  PROFX3RCA  demonstrated 
during  veriRcation  that  woodchips  are  a 
waste  product  that  the  company 
routinely  hauls  away  to  a  local  landfill. 
Since  the  sale  of  woodchips  eliminates 
the  need  for  PROFORCA  to  haul  the 


waste  material  away,  PROFORCA  saves 
money  by  selling  woodchips.  Therefore, 
respondent  maintains  that  the 
transportation-only  cost  that 
PROFORCA  reported  is  conservative, 
because  this  material  actually  has  a 
negative  cost  for  the  company. 

DOC  Position 

In  determining  the  cost  that  should  be 
reported  for  by-products,  generally 
incremental  costs  incurred  to  produce 
or  sell  the  product  are  the  only  costs 
considered  because  by-products  are 
products  which  result  from  the 
manufacturing  of  the  primary  product 
and  have  little  residual  value.  Therefore, 
we  have  used  PROFORCA's  costs  as 
reported  (i.e..  only  the  costs  associated 
with  transportation  to  CVG-FESILVEN's 
factory)  because  this  is  the  only 
incremental  cost  that  PROFORCA 
incurs. 

Comment  21 

Petitioners  contend  that  the 
Department  should  reject  the  costs 
supplied  by  FERROMINERA  because 
they  were  improperly  based  on  the  cost 
of  goods  sold  (COGS)  during  the  POI. 
rather  than  the  cost  of  goods  produced. 

CVG-FESILVEN  maintains  that  it 
reported  FERROMINERA's  COP,  not 
COGS.  However,  it  contends  that,  even 
if  it  had  reported  FERROMINERA's 
COGS,  these  costs  would  not  have  been 
distortive  because  FERROMINERA's 
inventory  level  was  small  and  declined 
during  the  POI;  therefore,  inventory 
would  have  had  little  impact  on  the 
reported  cost  data  even  if  such  data  . 
were  based  on  COGS.  Moreover,  CVG- 
FESILVEN  notes  that  the  Department 
has  found  COGS  to  be  an  appropriate 
source  for  cost  data  in  other  cases. 

DOC  Position 

After  reviewing  FERROMINERA's 
financial  statements,  as  well  as  the  data 
reported,  we  believe  that 
FERROMINERA's  data  were  based  on 
COGS.  However,  we  agree  with 
respondent  that  the  Department  has 
found  COGS  to  be  an  appropriate  source 
for  cost  data  in  the  past.  Moreover,  in 
this  case,  given  FERROMINERA's  small 
inventory  level,  we  do  not  believe  that 
use  of  COGS  results  in  distortion  of  the. 
margin  analysis  performed  for  the  fmal 
determination.  Accordingly,  we  have 
accepted  the  data  reported. 

Comment  22 

According  to  the  cost  verification 
report,  respondent  double-counted 
freight  costs  when  reporting 
FERROMINERA's  production  cost  for 
iron  ore,  because  it  included  (1)  delivery 
costs  incurred  outside  the  POI  as  part  of 


FERROMINERA's  costs,  and  (2)  the 
costs  associated  with  picking  up  the 
iron  ore  itself  as  part  of  its  own  SG&A. 
*Btitioners  disagree  that  these  costs 
fre  double-counted.  Rather, 
Petitioners  contend  that  these  expenses 
mayTtaftbeen  excluded  completely 
bepatfse  ^^it(gighted-average  price 
reported  for  ironOre  in  respondent's 
COP  does  not  include  freight  costs. 
Further,  petitioners  imply  that  freight 
expenses  on  purchases  are  not  reported 
as  part  of  respondent's  SG&A,  because 
they  state  that  it  is  unclear  that 
respondent's  adjustment  to  SG&A  for 
movement  expenses  relates  only  to  sales 
(as  opposed  to  purchases  of  materials). 

DOC  Position 

We  disagree.  At  verification,  we  found 
that  during  the  POI  respondent  used  its 
own  trucks  to  transport  its  purchases  of 
iron  ore  to  its  factory.  We  also  verified 
that  these  types  of  transportation  costs 
not  only  were  reported  as  part  of 
respondent's  SG&A,  but  also  that  they 
did  not  form  part  of  the  reduction  to 
SG&A  for  movement  expenses. 

The  discrepancy  arose  because,  after 
the  POI,  FERROMINERA  began 
delivering  the  merchandise  using  an 
outside  delivery  service.  In  its 
questionnaire  response,  respondent 
misreported  the  amount  paid  to  the 
delivery  company  as  part  of  the  cost  of 
production  of  iron  ore.  Consequently, 
because  we  found  that  respondent 
incorrectly  reported  freight  costs  that  it 
did  not  incur  during  the  POI,  we  have 
reduced  the  costs  reported  forlron  ore 
accordingly. 

Comment  23 

According  to  CVG-FESILVEN,  the 
company  experienced  unusual 
production  problems  during  the  POI 
which  resulted  in  abnormally  high  costs 
that  distort  its  COP.  Therefore, 
respondent  requests  that  the  Department 
"normalize"  its  POI  costs  by  using  its 
reported  production  costs,  adjusted  for 
pre-period  efficiency  rates.  As  precedent 
for  its  request,  respondent  cites  Oil 
Country  "Tubular  Goods  From  Canada: 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  51  FR  15029  (April  22. 
1986)  ("OCTG").  where  yield  rates  were 
normalized  to  reflect  "learning  curve" 
efficiencies  that  the  company  had 
achieved. 

Petitioners  contend  that  CVG- 
FESILVEN  does  not  qualify  for  the  use 
of  "normalized"  costs  under 
Department  precedent  because  (1)  it  has 
provided  insufficient  evidence  to 
warrant  their  use  and  (2)  respondent's 
difBculties  during  the  POI  were 
equivalent  to  a  normal  business 
occurrence.  Moreover,  petitioners  state 


that  tli«  Oepartment  generally  only 
normalizes  costs  in  a  start-up  situation, 
which  is  not  the  case  here. 

DOC  Position 

We  agree  with  petitioners.  By  their 
very  nature,  a  company's  costs  are  a 
function  of  its  operating  efficiency  rates. 
Under  the  Department's  practice,  the 
Department  f?enerally  relies  on  actual 
costs  incurred  (and  operating 
efficiencies  achieved)  during  the  POI 
when  calculating  COP.  In  past  cases 
where  the  Department  has  departed 
from  this  practice,  it  has  been  to  exclude 
certain  costs  either  that  the  Department 
considers  to  be  extraordinary  in  nature 
or,  like  in  OCTC,  that  the  Department 
determines  do  not  relate  solely  to 
production  during  the  POI  (e.g.,  costs 
incurred  in  start-up  cost  situations). 
iBecause  we  do  not  consider  the  costs  in 
question  (See  Concurrence 
Memorandum  prepared  for  the  Final 
Determination  dated  May  4, 1993.)  to 
have  been  unusual  in  nature  for  a 
manufacturing  concern  or  to  be 
equivalent  to  start-up  costs,  we  have  not 
accepted  respondent's  proposed 
Adjustment. 

Comment  24 

According  to  respondent,  the 
Department  should  not  exclude  any  of 
its  sales  found  to  be  below-cost  because 
the  company's  home  market  prices 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time  in  the 
normal  course  of  trade.  Respondent 
bases  its  conclusion  that  the  company  is 
recovering  costs  on  a  review  of  its 
financial  statements,  as  well  as  on  the 
Department's  findings  at  verification.  In 
the  event  that  the  Department  finds  that 
these  data  are  inconclusive,  respondent 
urges  the  Department  to  consider  the 
POI  to  be  an  unreliable  period  on  which 
to  judge  the  company's  ability  to  recover 
its  costs,  due  to  the  fact  that  the 
company  experienced  abnormal 
production  difficulties  during  the 
period.  Therefore,  respondent  contends 
that  the  Department  should  place  more 
weight  on  historical  data  in  its  analysis. 

Petitioners  disagree  that  the 
E)epartment  should  disregard  below-cost 
seles.  According  to  petitioners,  the 
burden  is  on  respondent  to  prove  that  it 
hjas  recovered  its  costs.  In  support  of 
this  contention,  petitioners  cite  a  recent 
decision  issued  by  the  Court  of 
Ljteniational  Trade  (OT)  [Koyo  Seiko 
Co.  v.  United  States,  CIT.  Slip.  Op.  93- 
3  (January  8, 1993)  ("Koyo  Seiko"). 
where  the  court  agreed  that  the 
Department  has  the  authority  to  place 
tlie  burden  of  proof  on  respondent. 
Petitioners  maintain  that  in  this  case 
CVG-FESILVEN  has  not  met  its  burden 
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Petitioners  provide  the  following 
evidence  that  respondent  will  not  be 
able  to  recover  its  costs:  In  1990  and 
1991  CVG-FESILVEN's  net  sales  were 
not  sufficient  to  cover  its  costs  and  in 
1991  the  company  was  not  able  to  pay 
preferred  dividends  because  of 
inadequate  profits.  In  addition,  CVG- 
FESILVEN  is  in  the  middle  of  a  large 
expansion  and  modernization  project 
which  it  is  unable  to  complete  by  its 
own  admission  due  toca^  flow 
problems. 

DOC  Position 

We  agree  with  petitioners.  The  burden 
of  demonstrating  that  a  company  will  be 
able  tck  recover  its  costs  over  a 
reasunBble  period  of  lime  is  on  the 
respondent.  (See  Koyo  Seiko.)  In  this 
case,  we  find  that  respondent  has  not 
met  that  burden. 

The  Department  has  developed  the 
practice  of  comparing  a  respondent's 
fully-allocated  average  actual  COP  with 
home  market  selling  prices  for  purposes 
of  determining  that  sales  are  below  cost. 
If  those  prices  are  below  the  COP,  we 
determine  that  respondent  is  not  able  to 
fully  recover  its  costs  within  a 
reasonable  period  of  lime.  If  a 
respondent  can  demonstrate  adequately 
that  this  determination  is  unreasonable, 
then  we  would  reconsider  our  position. 

In  this  case,  however,  CVG- 
FESILVEN  did  not  sufficiently 
demonstrate  that  it  would  recover  its 
costs  on  its  below-cost  sales  made 
during  the  POI.  We  find  that  a  simple 
analysis  of  financial  statement 
profitability  is  inadequate  in  this 
instance,  because  these  statements  do 
not  unambiguously  show  that 
respondent  will  be  able  to  recover  its 
costs  on  its  home  market  below-cost 
sales.  Moreover,  we  note  that 
respondent's  reliance  on  verification 
findings  as  proof  of  its  POI  profitability 
is  misplaced,  be<3use  respondent 
misinterpreted  a  statement  in  the  cost 
verification  report.  (See  Cost 
Verification  Report  dated  March  9. 1993 
on  page  24.) 

Accordingly,  we  find  that  CVG- 
FESILVEN  presented  insufficient 
evidence  that  it  would  be  able  to  recover 
its  costs  over  a  reasonable  period  of 
time.  Consequently,  we  have  not 
included  in  our  analysis  below-cost 
sales  which  were  made  in  substantial 
quantities  over  an  extended  period  of 
time. 

Comment  25 

Respondent  claims  that,  when 
considering  its  home  market  database  as 
a  whole,  it  did  not  make  below-cost 
sales  in  substantial  quantities  during  the 
POI.  According  to  respondent,  the 


Department  should  perform  the 
substantial  quantities  test  on  a  such  or 
similar  category  basis,  rather  than  a 
product-specific  basis.  In  addition, 
respondent  argues  that  the  Department 
should  also  include  sales  to  related  and 
unrelated  parties  in  its  test,  because  it 
generates  revenue  to  both  categories  of 
customers. 

In  support  of  its  anjument,  respondent 
cites  the  final  determination  in  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value:  Gray  Portland  Cement  and 
Clinker  from  Mexico,  55  FR  29244  Ouly 
18, 1990)  ("Mexican  Cement'l.  where 
the  Department  rejected  a  OOP 
allegation  because  it  covered  only  one 
product  representing  a  small  percentage 
of  sales  in  a  such  or  similar  category. 

DOC  Position 

We  disagree.  Since  the  decision  in 
Mexican  Cement,  the  Department  has 
changed  its  practice.  In  determining 
whether  below  cost  sales  were  made  in 
substantial  quantities,  the  Department's 
current  policy  is  to  perform  its  analysis 
on  a  model-specific  basis,  rather  than  a 
such  or  similar  or  a  class  or  kind  basis. 
(See,  e.g.,  DRAMs:  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Circular  Welded  Non-Alloy  Steel  Pipes 
from  the  Republic  of  Korea.  57  FR  42942 
(Sept.  17, 1992)  ("Korean  Pipe").) 
We  believe  that  this  policy  is  in 
accordance  with  the  intent  of  section 
773(b)  of  the  Act,  which  sets  forth  the 
circumstances  under  which  the 
Department  has  the  authority  to 
disregard  below-cost  sales.  Because  the 
purpose  of  this  provision  is  to  avoid 
basing  FMV  on  prices  below  cost,  we 
believe  that  this  interpretation  is 
accurate  since  it  focuses  on  the  prices 
actually  used  for  FMV.  FMV  itself  is 
based  on  a  model-specific  comparison, 
that  of  the  most  similar  model,  rather 
than  on  an  aggregate  comparison  of  all 
models  in  the  such  or  similar  category. 
Therefore,  in  price-to-price 
comparisons,  the  prices  of  models  that 
are  not  used  in  the  comparison  are 
irrelevant  to  the  determination  of  FMV. 
Similariy,  in  the  cost  test,  the  fact  Lhat 
models  not  used  for  comparison  are 
priced  above  or  below  cost  is  irrelevant 
to  determining  if  the  prices  to  be  used 
for  FMV  are  above  or  below  cost. 

Consequently,  we  have  performed  the 
cost  test  in  this  investigation  on  a 
model-specific  basis,  in  accordance  with 
the  Department's  policy. 

Regarding  respondent's  request  that 
we  perform  the  cost  test  using  both 
related  and  unrelated  party  sales 
transactions,  we  have  detunninac(  that 
either  using  or  excluding  the  related 
party  transactions  in  question  would  not 


27534 


Federal  Register  /  Vol.  58.  No.  88  /  Monday.  May  10.  1993  /  Notices 


change  the  results  of  the  test. 
Accordingly,  this  issue  is  moot. 

Comment  26 

Jtespondent  states  that  if  the 
Department  applies  the  COP  test  to 
individual  types  of  ferrosilicon.  it 
should  not  automatically  resort  to  CV  if 
it  finds  insufficient  above-cost  sales  of 
certain  sizes  or  grades  of  product. 
Rather,  it  should  calculate  FMV  using 
Venezuelan  sales  of  the  next  size  or 
grade  of  ferrosilicon.  Respondent  cites 
Koyo  Seiko,  which  stated  that  the 
Department  must  use  all  potential  home 
market  similar  merchandise  and  avoid 
whenever  possible  the  use  of  CV. 
Respondent  also  cites  Final 
Determination  of  Sales  at  Not  Less  Than 
Fair  Value:  Tubes  for  Tires,  Other  than 
for  Bicycles,  from  the  Republic  of  Korea, 
49  FR  26780  (June  29.  1984)  ("Tubes  for 
Tires"),  where  the  Department 
determined  that  if.  within  a  particular 
size  category,  insufHcient  home  market 
sales  were  made  at  prices  above  the  cost 
of  production,  it  would  use  prices  for 
the  next  most  similar  home  market 
merchandise  made  at  or  above  the  COP 
for  comparison  purposes. 

DOC  Position 

We  disagree.  Since  the  determination 
in  Tubes  for  Tires,  the  Department  has 
changed  its  policy  with  regard  to  this 
issue.  (See,  e.g.,  Korean  Pipe  and  AFBs.) 

According  to  section  773(b): 

Whenever  sales  are  disregarded  by  virtue 
of  having  been  made  at  less  than  the  cost  of 
production  and  the  remaining  sales,  made  at 
not  less  than  the  cost  of  production,  are 
determined  to  he  inadequate  as  a  liasis  for  the 
determination  of  foreign  market  value  under 
subsection  (a)  of  this  section,  the 
administering  authority  shall  employ  the 
constructed  value  of  the  merchandise  to 
determine  its  foreign  market  value. 

Therefore,  the  issue  that  respondent  has 
raised  ist  when  the  sales  of  a  given 
model  cannot  be  used,  whether  the 
Department  should  use  the  next  most 
similar  model,  in  order  to  follow  the 
price  preference  specified  in  section 
773(a),  or  go  directly  to  CV  as  indicated 
in  773(b). 

Prior  to  determining  FMV  under 
section  773(a),  the  Department  must 
first  select  the  most  similar     "" 
merchandise.  Section  771(16)  of  the  Act 
deii.i««  such  or  similar  merchandise  and 
previous  a  hierarchy  of  preferences  for 
determining  which  merchandise  sold  in 
the  foreign  market  is  most  similar  to  the 
merchandise  sold  in  the  United  States. 
Section  771(16)  also  expresses  a 
preference  for  the  use  of  identical  over 
similar  merchandise,  stating 
categorically  that  such  or  similar 
merchandise  is  the  merchandise  that 


falls  into  the  first  hierarchical  category 
in  which  comparisons  can  be  made.  The 
cost  test  is  not  conducted  until  after  the 
most  similar  model  match  is  found 
under  section  771(16). 

Section  771(16)  requires  us  to 
descend  through  successive  levels  of  the 
hierarchy  until  sales  of  such  or  similar 
merchandise  are  found.  However,  it 
does  not  condition  the  determination  of 
such  or  similar  on  any  basis  other  than 
similarity  of  the  merchandise.  In 
particular,  section  771(16)  directs  the 
Department  only  to  use  "the  first  of  the 
following  categories  •  *  *"  and  not  to 
use  the  next  category  when  the  first 
match  is  below  cost.  If  this  were  not  the 
case,  the  cost  test  would  inappropriately 
become  part  of  the  basis  for  determining 
what  constitutes  such  or  similar 
merchandise,  which  is  clearly  not  the 
purpose  of  the  cost  test.  Therefore, 
because  section  771(16)  specifies  the 
determination  of  such  or  similar 
merchandise  on  the  similarity  of  the 
merchandise  only  and  not  on  whether 
the  most  similar  model  is  sold  above 
cost,  section  771(16)  directs  us  to  the 
use  of  CV  when  the  most  similar  model 
is  sold  below  cost. 

Moreover,  the  use  of  CV  lessens  the 
burden  on  the  Department  of  calculating 
the  dumping  margin.  If  the  next  most 
similar  match  is  used,  it  would  require 
the  Department,  after  rejecting  the 
below  cost  model,  to  conduct  successive, 
searches  of  home  market  sales  for  the 
next  most  similar  model  until  all  similar 
models  have  been  exhausted.  This 
process  would  have  to  be  followed  in  ail 
cases  in  which  less  than  90  percent  of 
the  home  market  sales  were  sold  below 
cost. 

For  the  reasons  noted  above, 
therefore,  we  followed  our  current 
practice  and  based  FMV  on  CV  for 
below  cost  sales,  rather  than  searching 
for  the  next  most  similar  home  market 
model. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  ferrosilicon  from  Venezuela 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  29, 1992,  the  date  of 
publication  of  our  affirmative 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  of  the 
merchandise  subject  to  this 
investigation  exceeds  the  USP.  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


The  weighted-average  dumping  margins 
are  as  follows: 


Manufacturer/producer/exporter 


CVG-Venezolana 
Ferrositicio  C.A. 
An  Ottiers 


de 


Weighted- 
average 

margin  per- 
centage 


9.55 
9.55 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  May  3, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import  / 

Administration. 

[FR  Doc.  93-11010  Filed  5-7-93;  8:45  am) 
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Final  Determination  of  No  Sales  at 
Less  Than  Fair  Value:  Ferrosilicon 
from  Argentina 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 

EFFECTIVE  DATE:  May  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thomj)son,  Office  of 
Antidumping  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone  (202)  482-1776. 

Final  Determination 

We  determine  that  ferrosilicon  from 
Argentina  is  not  being,  nor  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  735  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act). 

Case  History 

Since  the  publication  of  our  negative 
preliminary  determination  on  December 


IMi 


29.  1992  (57  FR  61879).  the  followiHg 
events  have  occurred: 

On  January  8, 1993,  we  received  a 
request  for  a  public  hearing  from  the 
petitioners  in  this  case  (AIMCOR; 
Alabama  Silicon,  Inc.;  American  Alloys, 
Inc.;  Globe  Metallurgical.  Inc.;  Silicon 
Metaltech.  Inc.;  United  Autoworkers  of 
America  Local  523;  United  Steelworkers 
of  America  Locals  2528.  5171.  3081,  and 
12646;  and  Oil  Chemical  and  Atomic 
Workers  Local  389). 

On  January  14, 1993,  petitioners 
requested  a  postponement  of  the  final 
determination.  We  granted  this  request, 
and  on  February  2, 1993.  we  postponed 
the  final  determination  until  not  later 
than  May  3, 1993  (58  FR  11586.  Feb.  26, 
1993). 

On  February  8, 1993.  we  conducted 
verification  in  Argentina  of  the  section 
A  response  to  the  Department's 
questionnaire  made  by  Industries 
Sidenirgicas  Grassi  (Grassi),  the 
respondent  in  this  investigation. 

Petitioners  filed  a  case  brief  on  March 
29. 1993.  Grassi  filed  a  rebuttal  brief  on 
April  5, 1993.  A  public  hearing  was 
held  on  April  12, 1993. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  ferrosilicon,  a  farroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous.  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron,  it  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  oUier  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  investigation.  Calcium  silicon  is  an 
alloy  containing,  by  weight,  not  more 
than  five  percent  iron,  60  to  65  percent 
silicon  and  28  to  32  percent  calcium. 
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Ferrocalcium  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron.  60  to  65  percent  silicon. 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium. 

Ferrosilicon  is  classifiable  under  the 
following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7202.21.1000. 
7202.21.5000.  7202.21.7500, 
7202.21.9000.  7202.29.0010.  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  Our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
June  1. 1991,  through  May  31, 1992. 

Prior  to  issuing  the  questionnaire  in 
this  case,  the  Department  received 
information  from  the  U.S.  Embassy  in 
Buenos  Aires  that  no  Argentine 
company  had  exported  ferrosilicon  to 
the  United  States  during  the 
Department's  "standard"  six-month 
POI,  and  that  only  Grassi  had  exported 
during  the  year  prior  to  the  initiation  of 
the  investigation.  Because  these  exports 
were  made  within  one  year  of  the  date 
of  the  initiation  of  this  investigation 
(June  11, 1992),  the  Department 
determined  that  they  were  sufficiently 
current  to  serve  as  a  basis  for  a  dumping 
investigation.  Therefore,  the  Department 
expanded  the  POI  from  six  months  to 
one  year.  (See  memorandum  dated  July 
21, 1992.  from  Richard  W.  Moreland. 
Director,  Office  of  Antidumping 
Investigations,  to  Francis  J.  Sailer. 
Deputy  Assistant  Secretary  for 
Investigations.) 

However,  on  July  27. 1992.  Grassi 
informed  the  Department  that  the  dates 
of  sale  for  its  two  shipments  during  the 
expanded  POI  were  both  outside  the 
expanded  period.  Consequently, 
petitioners  requested  that  the 
Department  expand  the  POI  further  in 
order  to  have  U.S.  sales  on  which  to 
base  a  less  than  fair  value  analysis.  After 
analyzing  the  circumstances 
surrounding  this  issue  in  light  of  the 
department's  practice  in  this  area,  the 
Department  determined  that  there  were 
no  compelling  reasons  on  the  record  of 
this  investigation  that  would  have 
justified  extending  the  POI  back  further 
than  one  year.  For  further  discussion  of 
this  issue,  see  memorandum  dated  July 
31, 1992,  from  David  L  Binder, 
Director.  Antidumping  Division  II, 
Office  of  Antidumping  Investigations,  to 
Richard  W.  Moreland.  Acting  Deputy 


Assistant  Secretary  for  Investigations    - 
("the  July  31  memorandum"),  as  well  as 
the  "Interested  Party  Comments" 
section  of  this  notice. 

Fair  Value  Comparisons 

In  order  to  determine  whether  sales  of 
subject  merchandise  to  the  United 
States  by  a  respondent  were  made  at 
less  than  fair  value,  the  Department 
compares  the  United  States  prices  to 
foreign  market  value.  Grassi  reported  no 
sales  of  subject  merchandise  during  the 
POI.  Accordingly,  there  are  no  United 
States  prices  with  which  to  compare 
foreign  market  value  and.  thus,  no 
dumping  margins. 

Veriflcation 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondent  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1 

Petitioners  contend  that  the 
Department's  finding  of  no  sales  at  less 
than  fair  value  was  mistaken  because 
the  Department  should  have  extended 
the  POI  to  more  than  the  one  year 
period  chosen  in  order  to  capture  a  large 
volume,  low-priced  sale  of  Argentine 
ferrosilicon  that  entered  the  United 
States  during  the  period.  Petitioners 
request  that  the  Department  remedy  the 
situation  by  expanding  the  POI  by  a 
minimum  often  days. 

Specifically,  petitioners  argue  that  the 
Department  misappUed  its  "rule  of 
thumb"  regarding  the  age  of  sales  (i.e.. 
sales  made  over  a  year  prior  to  the  filing 
of  a  petition  are  considered  "stale"  from 
the  Department's  perspective  and.-lhus. 
are  not  considered  sufficiently  current 
to  form  the  basis  for  conducting  an 
investigation).  According  to  petitioners, 
although  the  reported  date  of  sale  of 
Grassi's  last  shipment  to  the  United 
States  was  more  than  one  year  prior  to 
the  initiation  of  the  investigation,  it  was 
exactly  one  year  prior  to  the  filing  of  the 
petition.  Therefore,  not  only  would 
extending  the  POI  by  only  ten  days  be 
consistent  with  the  Department's 
practice,  but  it  also  would  result  in  the 
Department's  capturing  a  large  volume 
shipment  of  subject  merchandise  sold  at 
a  significant  dumping  margin. 

Petitioners  also  argue  that  the 
Department's  decision  not  to  expand  the 
POI  was  based  on  an  incorrect 
application  of  Departmental  precedent. 
According  to  petitioners,  this  case  is 
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clearly  distinguishable  from  other  cases 
where  the  Department  has  not  extended 
the  POl  when  it  found  that  there  were 
no  sales  during  the  period.  Specifically, 
petitioners  state  that,  unlike  both 
Electrolytic  Manganese  Dioxide  from 
Ireland;  Final  Determination  of  No  Sales 
at  Less  Than  Fair  Value  (54  FR  8776. 
March  2. 1989)  ("EMD")  and  Notice  of 
Preliminary  Determination  of  Sales  at 
Not  Less  Than  Fair  Value;  High 
Tenacity  Rayon  Filament  from  the 
Netherlands  (57  FR  6091.  Feb!  20,  1992) 
("Rayon  Filament"),  where  the  last 
entry  of  subject  merchandise  into  the 
United  States  was  made  more  than 
twelve  months  prior  to  the  filing  of  the 
petition,  in  this  case  there  were  in  fact 
entries  during  the  POI. 

Finally,  petitioners  argue  that  this 
case  is  not  distinguishable  from 
Offshore  Platform  Jackets  and  Piles  from 
Japan:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  (51  FR  11788. 
April  7. 1988)  ("Offshore  Platform 
Jackets"),  where  the  Department 
determined  that  it  was  appropriate  to 
extend  the  POI  when  certain 
circumstances  peculiar  to  the  industry 
in  question  existed  (i.e.,  sales  involving 
special  orders  for  merchandise  with 
long  production  times).  Petitioners 
maintain  that  in  the  instant 
investigation,  the  long  delay  between 
sales  and  shipment  was  due  mainly  to 
the  fact  that  Grassi  did  not  maintain  a 
sufficient  inventory  to  meet  large  orders 
and  that,  consequently,  Grassi  had  to 
produce  the  merchandise  after  making 
the  sale. 

Nor,  petitioners  contend,  is  this  case 
distinguishable  from  two  other  cases 
(Carbon  Steel  Wire  Rod  From 
Venezuela:  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (47  FR  58328, 
Dec.  30. 1982)  ("Carbon  Steel  Wire 
Rod")  and  Oil  Country  Tubular  Goods 
from  Taiwan:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  (51  FR 
19371,  May  24, 1986)  ("OCTG")),  where 
the  Department  decided  to  extend  the 
roi  beyond  one  calendar  year  to  capture 
additional  sales. 

Grassi  counters  that  the  Department 
has  already  extended  the  POI  to  the 
maximum  extent  permissible. 
Accounting  to  Grassi,  petitioners 
provided  no  support  for  their  assertion 
that  the  Department  misapplied  the 
"one  year  rule."  Rather,  Grassi  states 
that  the  Department  articulated  this  rule 
in  its  July  31  memorandum,  where  the 
Department  defined  the  one  year  period 
as  the  year  prior  to  the  initiation  of  an 
investigation.  Therefore,  Grassi 
maintains  that  the  POI  in  this  case  was 
expended  in  accordance  with  the  "one 
yttar  rule." 


According  to  Grassi,  the  Department's 
"one  year  rule"  policy  reflects  the  intent 
of  the  antidumping  statute,  which 
requires  the  Department  to  determine 
whether  merchandise  under 
investigation  is  being  or  is  likely  to  be 
sold  at  less  than  fair  value.  In  support 
of  its  point,  Grassi  cites  the  July  31 
memorandum,  which  interprets  the 
language  of  the  statute  to  mean  that  the 
Department  is  charged  with  determining 
a  future  dumping  margin  based  on  past 
practice;  this  memorandum  then  goes 
on  to  question  whether  sales  which 
were  made  over  a  year  prior  to  the 
initiation  of  a  case  provide  a  reasonable 
basis  upon  which  to  determine  a 
prospective  dumping  margin.  According 
to  this  document,  the  Department 
considers  that  sales  which  were  made 
over  a  year  before  initiation  of  a  case  do 
not  provide  a  reasonable  basis  to 
determine  that  dumping  is,  or  is  likely 
to  be,  occurring. 

Grassi  contends  that  dumping  is 
neither  occurring,  nor  is  it  likely  to 
occur  in  this  case.  Grassi  states  that  the 
Department  found  at  verification  that 
the  company  had  decided  to  cease  sales 
in  the  United  States  until  prices  in  the 
U.S.  domestic  market  recovered  to  a 
profitable  level.  Moreover.  Grassi  states 
that  the  Dtspartment  also  confirmed  at 
verification  that  Grassi  made  neither 
sales  nor  offiers  to  sell  to  the  United 
States  during  the  POI  and  that  its  total 
production  (both  actual  and  projected) 
has  declined  steadily  over  the  p>ast  two 
years. 

Regarding  petitioners'  argument  that 
exceptional  circumstances  under  which 
the  Department  would  depart  from  its 
"one  year  rule"  are  present  here,  Grassi 
disagrees.  According  to  Grassi,  unlike 
the  product  in  Offshore  Platform 
Jackets,  ferrosilicon  is  a  fungible 
commodity  which  requires  no  special 
production  time,  requires  no  special 
orders,  and  is  not  produced  by  an 
industry  which  has  circum.stances 
peculiar  to  itself. 

Moreovej",  Grassi  states  that  the 
decisions  made  in  Carbon  Steel  Wire 
Rod  and  OCTG  are  not  comparable  to 
the  decision  taken  in  this  investigation, 
because  unusually  long  sales  cycles 
were  present  in  the  first  case  and 
respondents  requested  a  one-day 
extension  to  capture  an  additional  sale 
in  the  second. 

On  the  other  hand,  Grassi  states  that 
both  EMD  and  Rayon  Filament  do 
apply,  because,  as  in  this  case,  there 
were- no  shipments  within  the  standard 
six  month  TOI  in  those  investigations, 
nor  were  there  any  contracts,  offers  to 
sell,  open  contracts  requiring  shipments 
during  the  POI.  or  resales  from  third 


countries  requiring  shipments  to  the 
United  States. 

Accordingly,  Grassi  contends  that  the 
Department  should  issue  a  final 
determination  of  no  sales  at  less  than 
fair  value. 

DOC  Position 

After  considering  all  of  the  arguments 
raised  by  the  parties  to  this 
investigation,  we  have  determined  that 
the  appropriate  POI  is  June  1, 1991. 
through  May  31, 1992.  as  stated  in  our 
preliminary  determination. 

According  to  section  735  of  the  Act. 
the  administering  authority  must  make 
a  final  determination  of  whether  the 
merchandise  subject  to  an  investigation 
"is  being,  or  is  likely  to  be,  sold  in  the 
United  States,  at  less  than  fair  value." 
At  verification,  we  confirmed  that 
Grassi  had  no  sales  to  the  United  States 
during  the  POI,  nor  had  it  made  any 
offers  for  such  sales  during  or  afler  the 
extended  POI.  Because  we  recognize 
that  a  company's  selling  practices  may 
change  over  time,  we  do  not  initiate 
cases  which  are  based  on  home  market 
or  U.S.  prices  which  are  over  a  year  old. 
as  it  is  believed  that  these  prices  would 
not  provide  a  reasonable  basis  to  believe 
or  suspect  that  sales  are  being,  or  are 
likely  to  be,  made  at  less  than  fair  value. 
By  the  same  logic,  except  in  the  most 
unusual  circumstances,  the  Department 
will  not  determine  that  a  company  is 
selling  merchandise  in  the  United  States 
at  less  than  fair  value  if  that  company's 
last  sale  to  the  United  States  was  made 
outside  of  a  one  year  period  (i.e.,  six 
months  prior  to  the  "normal"  POI,  as 
established  under  §353. 42(b)  of  the 
Department's  regulations).  (See  the  July 
31  memorandum.)  In  this  investigation, 
petitioners  have  not  shown  that  there 
are  any  unusual  circumstances  about 
this  product  or  company  which  would 
justify  extending  the  POI  beyond  one 
year. 

Similarly,  in  EMD  and  Rayon 
Filament  we  found  no  sales  at  less  than 
fair  value  rather  than  extending  the  POI 
in  order  to  capture  sales  on  which  to 
base  a  dumping  analysis.  As  in  the 
instant  investigation,  petitioners  in 
those  cases  did  not  provide  sufficient 
justification  for  further  expansions  of 
the  POIs  in  question.  We  note  that  our 
determination  not  to  expand  the  POI  in 
EMD  was  upheld  by  the  Court  of 
International  Trade.  [See  Kerr-McGee 
Chemical  Corp.  v.  United  States,  739  F. 
Supp.  613  (1990)  (remanded  on  other 
grounds).) 

Moreover,  we  disagree  with 
petitioners  that  the  distinction  in  EMD 
and  Rayon  Filament  (i.e.,  that  there 
were  no  entries  of  merchandise  into  the 
United  States  during  the  POIs  in  those 
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cases,  while  there  were  entries  here)  is 
meaningful.  Petitiuners  have  not 
explained  why  entries,  in  and  of 
themselves,  provide  a  sufficient  basis  to 
expand  the  POI  further.  Therefore,  we 
find  that  this  case  is  not  distinguishable 
from  EMD  or  Rayon  Filament  in  any 
significant  way. 

In  cases  where  the  Department  has 
extended  the  POI  beyond  one  year,  it 
has  been  to  get  a  more  representative 
picture  of  a  respondent's  sales  cycle  or 
selling  practices  (and,  by  extension,  a 
more  representative  dumping  margin), 
not  to  establish  that  dumping  may  have 
occurred  in  isolated  instances  in  the 
past.  Accordingly,  this  case  is  clearly 
distinguishable  ft-om  OCTG,  in  which 
there  were  already  sales  to  the  United 
States  during  the  unextended  POI,  and 
from  Carbon  Steel  Wire  Rod,  in  which 
unusually  long  sales  cycles  were 
present.  Thus,  the  Department's 
determinations  of  sales  at  less  than  fair 
value  in  both  OCTG  and  Carbon  Steel 
Wire  Rod  were  based  on  the  particular 
selling  practices  of  the  companies  under 
investigation  which  were  deemed  to  be 
reasonably  representative  of  their  future 
actions.  In  this  investigation,  however, 
there  were  neither  sales  during  the 
standard  POI,  nor  were  there  unusual 
circumstances  which  would  lead  the 
Department  to  believe  that  a  longer 
period  would  allow  us  to  capture  an 
entire  sales  cycle. 

Regarding  petitioners'  argument  that 
the  relatively  long  time  between  sale 
and  shipment  of  Grassi's  last  order 
makes  the  circumstances  of  this  case 
factually  similar  to  those  in  Offshore 
Platform  Jackets,  we  disagree.  There  is 
no  information  on  the  record  of  this 
investigation  which  would  indicate  that 
the  products  produced  by  the 
fenosilicon  industry  require  long 
production  times  or  that  there  are  any 
other  characteristics  of  the  industry 
which  would  differentiate  it  from  the 
majority  of  industries  examined  in  less 
than  fair  value  investigations. 

Consequently,  in  accordance  with  the 
Department's  practice  in  this  area,  we 
have  not  extended  the  POI  in  this 
investigation  to  include  more  than  one 
year. 
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Comment  2 

Petitioners  maintain  that  the 
Department  should  collect  additional 
data  from  Grassi,  based  on  an  expanded 
POI,  in  order  to  allow  the  Department  to 
calculate  an  appropriate  dumping 
margin.  In  the  alternative,  petitioners 
contend  that  the  Department  should  use 
the  price  information  collected  at 
verification,  or  that  provided  in  the 
petition,  as  the  best  information 


otherwise  available  (BIA)  for  its 
determination  6f  the  margin. 

DOC  Position 

As  we  have  not  expanded  the  POI 
beyond  the  one  year  period  initially 
determined  to  be  appropriate,  the  issue 
of  whether  to  collect  additional 
information  is  moot. 

Regarding  the  issue  of  whether  to 
determine  the  final  dumping  margin 
using  BIA,  we  find  that  Grassi  has 
furnished,  in  proper  form  and  in  timely 
manner,  all  information  requested  by 
the  Department.  Based  on  the 
information  reported,  we  have 
determined  that  Grassi  did  not  sell 
ferrosilicon  to  the  United  States  during 
the  POI.  For  these  reasons,  the 
Department  has  no  reason  to  resort  to 
the  use  of  BIA  as  suggested  by 
petitioners. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  May  3, 1993. 
Joseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  93-nOll  Filed  S-7-93;  8:45  am) 
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[A-351-804] 

Industrial  Nitrocellulose  from  Brazil; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by 
respondent,  Companhia  Nitro  Quimica 
Brasileira,  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  order  on 
industrial  nitrocellulose  from  Brazil. 
The  review  covers  one  manufacturer/ 


exporter  of  this  merchandise  to  the 
United  States,  and  the  period  July  1. 
1991,  through  June  30, 1992.  The  review 
indicates  he  existence  of  a  dumping 
margin  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results  of 
review. 

EFFECTIVE  DATE:  May  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  Pamela  Woods,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone  (202)  482-5255. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  9,  1992,  the  Department  of 
Commerce  ("the  Department") 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (57 
FR  30465)  of  the  antidumping  duty 
order  on  industrial  nitrocellulose  from 
Brazil  (55  FR  28266;  July  10,  1990).  On 
July  30.  1992.  the  respondent, 
Companhia  Niro  Quimica  Brasileira 
("Nitro  Quimica"),  requested  an 
administrative  review  of  the 
antidumping  duty  order.  We  initiated 
the  review,  covering  July  1. 1991. 
through  June  30. 1992.  on  August  26, 
1992  (57  FR  38667).  The  Department 
has  now  conducted  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Tariff  Act"). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
industrial  nitrocellulose,  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  subheading  3912.20.00. 

Industrial  nitrocellulose  is  a  dry, 
white,  amorphous  synthetic  chemical 
with  a  nitrogen  content  between  10.8 
and  12.2  percent,  and  is  produced  from 
the  reaction  of  cellulose  with  nitric  acid. 
Industrial  nitrocellulose  is  used  as  a 
film-former  in  coatings,  lacquers, 
furniture  finishes,  and  printing  inks. 
The  scope  of  this  review  does  not 
include  explosive  grade  nitrocellulose, 
which  has  a  nitrogen  content  of  greater 
than  12.2  percent,  and  was  excluded 
from  the  antidumping  duty  order. 

HTS  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Product  Comparisons 

Nitro  Quimica  sold  one  model  of 
industrial  nitrocellulose  in  the  U.S. 
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during  the  period  of  review.  That  model 
has  an  exact  model  match  in  the  home 
market,  except  for  the  percentage  of  the 
wetting  agent.  We  calculated  foreign 
market  value  (FMV)  on  the  sales  of  that 
model,  making  a  difference-in- 
merchandise  adjustment  for  the 
difference  in  the  wetting  agent 
percentage. 

United  States  Price 

In  calculating  United  States  price,  the 
E)epertment  used  purchase  price,  as 
defined  in  section  772(b)  of  the  Tariff 
Act.  Purchase  price  was  based  on  the 
packed,  CXF.  U.S.  port,  price  to  an 
unrelated  customer  in  the  United  States. 
We  made  adjustments  for  foreign  inland 
freight,  foreign  brokerage  and  handling 
expenses,  marine  insurance,  ocean 
freight,  import  duties.  U.S.  harbor  and 
processing  fees,  and  U.S.  brokerage  and 
handling  expenses.  To  compensate 
partially  for  hyperinflation  in  Brazil, 
charges  for  foreign  inland  freight, 
foreign  brokerage  and  handling,  ocean 
freight,  and,  where  possible,  packing 
costs,  were  converted  to  U.S.  currency 
using  tiie  excliange  rate  in  effect  on  the 
date  tht  cost  was  irunured,  rather  than 
on  the  dote  of  the  U.S.  sale  to  which  the 
charges  pertain. 

We  made  an  addition  to  U.S.  price  for 
taxes  under  section  772(d)(lKC)  of  the 
Tariff  Act.  On  March  19, 1993,  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit,  in  affirming  the 
decision  of  the  Court  of  International 
Trade  in  Zenith  Electronics  Corporation 
V.  United  States.  Slip  Op.  92-1043, 
-1044,  -1045,  -1046.  ruled  that  section 
772(dKl)(C)  of  the  Tariff  Act  provides 
for  an  addition  to  U.S.  price  to  account 
for  taxes  which  the  exporting  country 
would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
home  market,  and  that  section 
773(aK4){B)  of  ihe  Tariff  Act  does  not 
allow  drcumstance-of-sale  adjustments 
to  FMV  for  differences  in  taxes. 
Accordingly,  we  have  changed  our 
practice  and  will  no  longer  make  a 
circumstanceH)f-sale  adjustment.  Also, 
we  will  no  longer  calculate  a 
hypothetical  tax  on  the  U.S.  product, 
but  will  add  to  U.S.  price  the  absolute 
amount  of  tax  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation.  By  adding  the  amount  of 
home  market  tax  to  U.S.  price,  absolute 
du.-nping  margins  are  not  inflated  or 
deflated  by  differences  between  taxes 
included  in  FMV  and  those  added  to 
U.S.  price. 

In  addition,  we  plan  to  propose  a 
change  in  19  CFR  353.2(f)(2)  to  provide 
that  we  will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 


as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes.  This  change 
would  result  in  weighted-average 
dumping  margin  rates  which  are  neither 
inflated  nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 
paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  covered 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  F?^4V, 
we  compared  the  volume  of  home 
market  sales  of  covered  merchandise  to 
the  volume  of  third  country  sales  of 
covered  merchandise,  in  accordance 
with  section  773(a)(1)  of  the  Tariff  Act. 
Nitro  Quimica's  home  market  sales  were 
greater  than  five  percent  of  the  aggregate 
volume  of  third  country  sales. 
Therefore,  we  determined  that  Nitro 
Quimica's  home  market  was  viable  for 
,  the  purpose  of  calculating  FMV. 

In  accordance  with  section 
773(a)(1)(A)  of  the  Tariff  Act,  we 
calculated  FMV  based  on  packed,  ex- 
factory,  sales  prices  to  unrelated 
customers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
inland  freight,  insurance,  and  credit.  We 
deducted  home  market  packing  costs 
from  FMV  and  added  the  cost  of 
packing  the  mechandise  sold  in  the  U.S. 
We  subtracted  from  the  home  market 
price  the  commissions  paid  in  the  home 
market,  and  added  to  home  market  price 
Nitro  Quimica's  U.S.  indirect  selling 
expenses,  comprised  of  its  U.S.  export 
selling  expenses  and  inventory  carrying 
costs,  limited  to  the  amount  of  home 
market  commissions.  We  also  made  an 
adjustment  for  differences  in  physical 
characteristics  between  the  U.S.  and 
Brazilian  models. 


? 


Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
5.81  percent  exists  for  Nitro  Quimica  for 
the  period  July  1, 1991,  through  June  30, 
1992.  Parties  to  the  proceeding  may 
request  disclosure  within  five  days  of 
the  date  of  publication  of  this  notice, 
and  any  interested  party  may  request  a 
hearing  within  ten  days  of  publication. 
Any  hearing,  if  requested,  will  be  held 
44  days  after  the  date  of  publication,  or 
the  first  workday  thereafter.  Pre-hearing 
briefs  and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  those  comments,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication.  The  Department 
will  publish  a  notice  of  the  final  results 


of  this  administrative  review,  including 
an  analysis  of  issues  raised  in  any 
written  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antiduipping  duties  on  all  appropriate 
entries.  Individual  differences  betwreen 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  'The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  industrial  nitrocellulose  from  Brazil, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Ai.i:  (1)  The  cash 
deposit  rate  for  Nitro  Quimica  will  be 
that  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  the  original  less-than- 
fair-value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the 
manufacturer  or  exporter  in  the  final 
determination;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  final 
determination  from  the  less  than  fair 
value  investigation;  and  (4)  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters 
who  are  not  covered  in  this  review  and 
who  are  unrelated  to  the  reviewed  firm 
or  any  other  firm  investigated  in  the 
original  investigation,  will  be  the  "all 
others"  rate  established  in  the  final 
results  of  this  administrative  review. 
This  rate  represents  the  rate  for  the  sole 
firm  reviewed  in  this  administrative 
review,  for  which  we  have  not  applied 
the  best  information  available.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred,  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


IMI 


lliis  administrative  review  and  notice 
are  in  accordauce  with  section  751(a)(1) 
of  the  Tariff  Act  and  section  353.22  of 
the  Department's  regulations. 

Dated:  April  29, 1993. 

Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-11007  Filed  5-7-93;  8:45aaiJ 
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FInsI  Affirmative  Countervailing  Duty 
Determination:  FerroslHcon  From 
Venezuela;  and  Countervailing  Duty 
Order  for  Certain  Ferrosllicon  From 
Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 


EFFECTIVE  DATE:  May  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulo  F.  Mendes.  Office  of 
Countervailing  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
-Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5050. 

Final  Determination 

The  Department  determines  that 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
counter/ailing  duty  (CVD)  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Venezuela  of 
ferrosilicon. 

For  information  on  the  estimated  net 
bounties  or  grants,  please  see  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  (57  FR 
38482.  August  25, 1992),  the  following 
events  have  occurred. 

V.'e  conducted  verification  from 
September  22  through  29, 1992.  On 
September  18, 1992,  in  accordance  with 
section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"),  we 
aligned  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  (AD)  duty  investigation  of 
the  subject  merchandise. 

The  parties  submitted  case  and 
rebuttal  briefs  on  November  17  and 
November  24,  1992,  respectively.  A 
public  hearing  was  not  requested.  On 
February  26, 1993,  we  postponed  the 
final  CVD  and  AD  determinations  until 
May  3. 1993. 


Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  ferrosilicon,  a  ferroalloy 
generally  containing,  by  Mreight.  not  less 
than  four  pereent  iron,  more  than  eighf 
percent  but  not  more  than  96  percent 
silicon,  not  mora  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  tlian  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
this  investigation.  Calcium  silicon  is  an 
alloy  containing,  by  weight,  not  more 
than  five  percent  iron,  60  to  65  percent 
silicon  and  28  to  32  percent  calcium. 
Ferrocalcium  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron.  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium. 

Ferrosilicon  is  classifiable  under  the 
following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7202.21.1000, 
7202.21.5000,  7202.21.7500. 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  Our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  (the 
period  of  investigation— POI)  is 
calendar  y^  1991. 

In  deteniuping  the  benefits  received 
under  the  various  programs  described 


below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  the  ad  valorem  benefit 
received  by  CV.G.  Vanezolana  da 
Ferrosilido  C.A.  (FESILVEN)  for  each 
program.  The  benefits  for  all  programs 
were  then  summed  to  arrive  at 
reSILVEN's  total  bounty  or  grant  rata. 
which,  because  FESILVEN  is  the  only 
respondent  company  in  this 
investigation,  serves  as  the  country- 
wide rate. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questionnaires,  verification,  and  written 
comments  from  the  interested  parties. 
we  determine  the  following: 

I.  Progiams  Determined  to  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Venezuela  of 
ferrosilicon  as  follows: 

A.  Preferential  Power  Rates 

The  petitioners  allege  that  CV.G. 
Electrificacion  del  Caroni  QA. 
(EDELCA).  a  government-owned 
hydroelectric  power  company,  charges 
preferential  electricity  rates  to 
FESILVEN. 

The  Department's  practice  in 
determining  whether  electricity  is  being 
provided  at  preferential  rates  is 
described  in  Final  Countervailing  Duty 
Determinations:  Pure  Magnesium  and 
Alloy  Magnesium  from  Canada.  57  FR 
30946  (July  13. 1992).  As  explained  in 
that  notice,  "the  first  step  the 
Department  takes  in  analyzing  the 
potential  preferential  provision  of 
electricity — assuming  a  finding  of 
specificity — is  to  compare  the  price 
charged  with  the  applicable  rate  on  the 
power  company's  non-specific  rate 
schedule.  If  the  amount  of  electricity 
purchased  by  a  company  is  so  great  that 
the  rate  schedule  is  not  applicable,  we 
will  examine  whether  the  price  charged 
is  consistent  with  the  power  company's 
standard  pricing  mechanism  applicable 
to  such  companies.  If  the  rate  charged 
is  consistent  with  the  standard  pricing 
mechanism  and  the  company  under 
investigation  is,  in  all  other  respects, 
essentially  treated  no  differently  than 
other  industries  which  purchase 
comparable  amounts  of  electricity,  we 
would  probably  not  find  a 
countervailable  subsidy." 

We  verified  that  EDELCA  did  not 
have  a  rate  schedule  for  its  large 
industrial  customers,  nor  did  it  follow 
any  consistent  policy  in  setting  these 
rates.  Instead,  EDELCA  negotiated 
individual  electricity  contracts  with  its 
large  industrial  customers  without 
regard  to  any  particular  formula. 
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Because  EDELCA  does  not  have  a  rate 
schedule  or  a  consistent  methodology 
for  setting  rates  to  these  customers,  it 
was  necessary  to  examine  alternative 
measures  to  determine  whether 
EDELCA  was  providing  electricity  to 
FESILVEN  at  preferential  rates.  Because 
EDEIjCA  is  owned  by  the  Government  of 
Venezuela  (GOV)  and  the  GOV  directly 
regulates  electricity  rates  charged  by 
other  utilities  in  Venezuela,  we  have 
concluded  that  it  is  appropriate  to 
consider  electricity  rates  outside  of 
EDELCA's  service  area  as  possible 
benchmarks. 

In  regulating  the  rates  of  other 
utilities,  the  GOV  establishes  tariff  rate 
schedules  which  specify  rates/rate 
formulas  for  di^erent  classes  of 
customers,  including  customers  which 
consume  comparable  amounts  of 
electricity  to  FESILVEN.  We  have 
chosen  as  our  benchmark  the  lowest  rate 
set  in  accordance  with  an  established 
rate  schedule  for  a  customer  of 
FESILVEN 's  size.  According  to  the 
practice  articulated  in  Magnesium,  this 
rate  would  be  non-preferential. 

Because  we  were  not  provided  with 
the  GOV  rate  schedule  for  1991,  the 
period  of  investigation,  we  adjusted  the 
rate  for  large  industrial  consumers 
shown  in  the  1992  tariff  rate  schedule, 
as  best  information  available.  The 
adjustment  was  calculated  using 
EDELCA's  average  rate  increase  between 
1991  and  1992. 

The  resulting  benchmark  rate  is 
higher  than  the  average  1991  rates 
EDELCA  charged  FESILVEN.  Moreover. 
FESILVEN  is  the  only  company  to 
receive  this  rate.  Therefore,  we 
determine  that  the  GOV,  through 
EDELCA,  is  providing  electricity  to  a 
specific  enterprise  at  preferential  rates. 

To  calculate  the  benefit,  we  first 
multiplied  FESILVEN's  total  electricity 
consumption  during  the  POI  by  the 
adjusted  electricity  rate  derived  from 
the  1992  tariff  schedule.  From  that,  we 
subtracted  the  amount  FESILVEN  was 
charged  for  electricity  during  the  POI. 
The  difference  was  divided  by 
FESILVEN's  total  sales. 

During  verification  we  also  learned 
that  the  terms  on  which  FESILVEN  pays 
its  electricity  bills  provide  a  separate 
benefit.  This  issue  is  not  discussed  in 
this  notice  due  its  proprietary  nature; 
however,  a  complete  analysis  of  this 
issue  is  included  in  the  proprietary 
concurrence  memorandum  dated  April 
29,  1993,  which  is  part  of  the  official 
record  for  this  investigation. 

Taking  into  account  both  the 
preferential  rate  received  by  FESILVEN 
and  the  beneficial  payment  terms,  we 
calculated  an  estimated  bounty  or  grant 
of  22.08  percent  ad  valorem. 


B.  Export  Bond  Program 

This  program  was  designed  to  provide 
partial  compensation  for  the 
requirement  that  exporters  convert 
foreign  currency  export  earnings  to 
bolivars  at  an  official  rate  significantly 
lower  than  the  free  market  rate.  The 
value  of  the  export  bond  is  based  on  a 
percentage  of  the  FOB  value  of  the 
product  exported. 

Consistent  with  prior  investigations 
(see,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  from  Venezuela,  53  FR 
24763  (June  30, 1988)),  we  determine 
that  the  export  bond  program  is 
countervailable.  Because  the  only 
information  on  the  record  related  to  this 
program  was  gathered  from  the 
company's  financial  statements,  to 
calculate  the  benefit  for  the  POI,  we 
divided  the  bolivar  amount  of  bonds 
shown  on  FESILVEN's  1991  financial 
statements  by  the  company's  total 
export  sales.  On  this  basis,  we 
calculated  estimated  net  bounty  or  grant 
to  be  1.69  percent  ad  valorem. 

We  verified  that  the  export  bond 
program  was  amended  as  of  June  15, 
1991,  to  cover  only  agricultural 
products.  Therefore,  consistent  with  our 
policy  of  taking  into  account  any 
measurable  program-wide  changes  that 
occur  before  the  preliminary 
determination,  we  are  adjusting  the  duty 
deposit  rate  to  reflect  that  exports  of  the 
subject  merchandise  have  ceased  to 
benefit  from  this  program.  (Sea,  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  Circular  Welded  Non-Alloy  Steel 
Pipe  from  Venezuela,  57  FR  42,964 
(September  7, 1992);  §  355.50  of  the 
Department's  Proposed  Regulations.) 
Therefore,  the  duty  deposit  rate  for  this 
program  is  zero  for  all  manufacturers, 
producers,  and  exporters  in  Venezuela 
of  ferrosilicon. 

n.  Program  Determined  Not  To  Be 
Countervailable 

GOV'S  Restructure  of  Debt 

The  petitioners  alleged  that  the  GOV 
assumed  a  portion  of  FESILVEN's  debt 
in  1986,  and  the  remaining  portion  in 
1990. 

After  several  devaluations  of  the 
Bolivar  during  the  1980's,  several 
companies  experienced  difficulties  in 
meeting  their  foreign  financial 
obligations.  Thus,  the  GOV  decided  to 
consolidate  and  restructure  the  foreign 
loans  of  all  of  these  companies.  During 
the  restructuring  process,  the  GOV  (1) 
renegotiated  the  repayment  terms  of  the 
foreign  debt,  (2)  made  payments  on 
behalf  of  the  affected  companies,  and  (3) 


informed  the  companies  that  they 
would  have  to  repay  the  GOV. 

We  verified  that  the  GOV  rather  than 
assuming  FESILVEN's  foreign  debt, 
simply  restructured  it.  The  company's 
financial  records  reflect  that  FESILVEN 
continues  to  carry  the  debt.  Further,  at 
verification,  we  examined  the  debt 
restructuring  of  a  number  of  companies 
across  a  broad  array  of  industries  (e.g., 
banking,  tourism,  telecommunications, 
aluminum,  electricity,  transportation, 
etc.)  and  confirmed  that  each  company's 
debt  was  restructured  on  identical 
terms. 

Accordingly,  because  the  GOV  action 
was  not  specific  to  a  group  of  industries, 
we  determine.lhe  program  to  be  not 
countervailable. 

///.  Programs  Determined  Not  To  Be 
Used 

A.  Sales  Tax  Exemption 

We  verified  that,  during  the  POI, 
FESILVEN  made  its  sales  tax  payments 
in  accordance  with  requirements  of  the 
local  municipality. 

B.  Preferential  Short-Term  Financing — 
FINEXPO 

We  verified  that  FESILVEN  had  no 
outstanding  FINEXPO  loans  during  the 
POI. 

C.  GOV  Grants 

We  verified  that  FESILVEN  did  not 
receive  any  grants. 

Comments 

All  written  comments  submitted  by 
the  intere.sted  parties  in  this 
investigation  which  have  not  been 
previously  addressed  in  this  notice  are 
addressed  below. 

Comment  1 

Petitioners  argue  that  the  Department 
did  not  use  the  proper  benchmark  to 
calculate  the  power  rate  subsidy 
received  by  FESILVEN  in  the 
preliminary  determination  and  that, 
consequently,  the  Department 
understated  the  magnitude  of  the 
subsidy  received  by  FESILVEN. 
Petitioners  contend  that  the  benchmark 
rate  used  by  the  Department  in  the 
preliminary  determination  based  on 
EDELCA's  rates  is  inappropriate  because 
EDELCA's  rates  are  significantly  lower 
than  the  rates  charged  similar  industrial 
customers  by  other  Venezuelan 
electricity  companies. 

Respondents  argue  that  electricity 
rates  charged  by  electricity  companies 
outside  Ciudad  Guayana  are  not 
appropriate  benchmarks  because  they 
reflect  transmission  and  distribution 
costs  which  are  not  included  in  the  rates 
EDELCA  charges  the  customers  located 
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in  Qudad  Guayana.  Further, 
respondents  argue  that  these  rates 
should  not  be  used  because  they  are  set 
by  government  mandate  and  do  not 
reflect  the  interaction  between  supply 
,and  demand 

I    DOC  Position:  We  do  not  agree  with 
[petitioners  that  lower  electricity  rates  in 
Ciudad  Guayana,  the  area  serviced  by 
EDELCA,  necessarily  mean  that  those 
rctes  are  preferential.  Instead,  as 
explained  in  section  I.A.  of  this  notice, 
we  have  looked  first  to  determine 
whether  EDELCL\"s  rate  to  FESILVEN  is 
taken  from  a  rate  schedule  or  otherwise 
set  in  accordance  with  a  generally 
applied  policy  for  setting  rates.  It  is  only 
tiecause:  (1)  EDELCA's  rates  are  not  set 
in  tiiis  manner,  and  (2)  the  GOV  owns 
EDEILGA  and  sets  rates  for  other  utilities 
in  Venezuela,  that  we  considered  rates 
dutside  of  Ciudad  Guayana. 
,  With  respect  to  respondents' 
acgumant.differing  transmission  costs 
may  affect  the  rates  charged  in  different 
JTsas  of  Venezuela.  However,  no 
specific  information  was  provided  to 
demonstrate  that  the  different  rates 
resulted  from  transmission  costs.  Thus, 
we  had  no  basis  to  reject  the  rates 
lutside  Ciudad  Guayana  as  a  possible 
wnchmark,  nor  were  we  able  to  adjust 
or  any  differences  caused  by  differing 
transmission  costs. 

Regarding  respondents'  claim  that 
prices  charged  outside  Ciudad  Guayana 
pe  regulated,  we  do  not  agree  that  this 
should  preclude  us  from  using  those 
prices.  Under  the  Department's  practice 
^s  set  forth  in  §  355.44(0  of  the 
Department's  Proposed  Regulations  (54 
FR  23366,  23380  (May  31,  1989)),  the 
preferred  benchmark  for  measuring 
preference  will  norrpally  be  the 
nonseidctive  price  the  government 
charges  to  the  same  or  other  users  of  the 
;;ood  or  service  within  the  same 
)oHtical  jurisdiction. 

Comment  2 

Respondents  state  that  because 
'.  DELCA's  rates  are  being  adjusted  to 
:  eflocl  its  long-term  marginal  costs  and,. 

herefore,  have  increasod  substantially, 
'  l^e  Department  should  consider  the 

1992  rate  increase  as  a  program-wide 
change. 

j  Petitioners  state  that  a  prog^m-wide 
change  cannot  be  limited  to  individual 
:i|rms,  and  further  that  individually 
iiPgotialed  power  rate  increases  do  not 
constitute  a  program-wide  change. 

DOC  Position:  While  FESILVEN  did 
]  )By  a  higher  rate  for  electricity  in  1992, 
1  «e  agree  with  petitioners  that  a  rate 
increase  for  an  individual  company  or 
individually  negotiated  increases  with  a 
nuniber  of  companies  does  not  represent 
«  program-wide  change.  Moreover, 


without  any  statutory  or  regulatory 
requirements  for  rate  increases,  the 
changes  may  only  be  temporary. 

Comment  3 

Petitioners  argue  that  EDELCA 
provides  electricity  free  of  charge  to 
FESILVEN  by  repeatedly  relieving 
FESILVEN  from  its  obligation  to  pay  its 
electricity  bills.  In  support  of  this  claim, 
petitioners  submit  that  according  to 
EDELCA's  1986  Annual  Report, 
EDELCA  "charged  off'  receivables  in 
1985  in  connection  with  FESILVEN's 
accumulated  energy  bills.  In  addition, 
petitioners  claim  that  EDELCA  canceled 
FESILVEN's  unpaid  electricity  bills  in 
return  for  shares  in  1989  and  1991. 

Respondents  state  that  FESILVEN 
pays  EDELCA  through  direct  payments 
and  by  issuing  shares  in  the  company  to 
.EDELCA.  Furthermore,  respondents 
state  that  because  FESILVEN  has  been 
profitable  in  recent  years,  and  because 
it  is  an  important  customer  of  EDELCA, 
EDELCA  acted  as  a  reasonable  investor 
fostering  its  own  commercial  interests. 

DOC  Position:  We  verified  that 
FESILVEN  has  made  direct  payments  to 
EDELCA  and  has  converted  a  portion  of 
its  accounts  payable  to  EDELCA  into 
equity.  Where  payment  was  in  the  form 
of  shares,  we  viewed  the  transaction  as 
an  equity  investment  by  the  GOV  in 
FESILVEN.  With  respect  to  the 
FESILVEN  stock  received  by  EDELCA  in 
1989,  we  have  determined  that 
petitioners  provided  insufficient 
evidence  to  support  their  claim  that 
FESILVEN  was  unequityworthy.  See 
memorandum  dated  June  9, 1992,  which 
is  part  of  the  public  record  for  this 
investigation.  With  respect  to  the  1991 
transaction,  FESILVEN's  financial 
situation  was  no  different  than  it  was  in 
1989.  Therefore,  we  have  concluded 
that  the  1991  equity  investment  was 
consistent  with  commercial 
considerations. 

Comment  4 

Petitioners  argue  that  the  Department 
should  have  initiated  an  investigation  of 
what  Lhey  allege  to  be  a  general  interest 
rate  subsidy.  Petitioners  contend  that 
their  alle|?stion,  based  on  a  compari.son 
of  FESILVEN's  repMjrted  financial 
expenses,  FESILVEN's  plant  expansion 
deb*  and  the  Venezuelan  discount  rate, 
provides  sufficient  information  for  the 
Department  to  a.-untervail  the  interest 
rate  subsidy  received  by  FESILVEN. 

Respondents  object  by  stating  that 
FESILVEN's  debt  cannot  be  estimated 
by  multiplying  the  end-of-year  debt  by 
an  interest  rate  because  most  of 
FESILVEN's  debt  is  denominated  in 
foreign  currencies,  which  FESILVEN 
revalues  on  a  monthly  basis  to  reflect 


exchange  rate  fluctuations. 
Additionally,  rather  than  being  recorded 
in  the  company's  income  statement, 
interest  payments  related  to  FESILVEN's 
expansion  plan  were  capitalized 
because  the  expansion  has  not  yet  been 
completed. 

DOC  Position:  Petitioners  have 
provided  no  information  to  show  that 
FESILVEN  received  subsidized  loans 
under  any  program  operated  directly  or 
indirectly  by  the  GOV.  Moreover,  during 
the  course  of  this  case  we  did  not  find 
anything  that  would  lead  us  to  believe 
that  the  company  benefitted  from  such 
a  program.  Therefore,  we  have  no  basis 
to  believe  that  subsidized  loans  are 
being  specifically  provided  within  the 
meaning  of  section  771(5)  of  the  Act 
and,  hence,  no  basis  to  investigate 
FESILVEN's  borrowing  activity. 

Comment  5 

Petitioners  argue  that  the  Department 
should  have  initiated  an  investigation  of 
FESILVEN's  equityworthiness  in  1989 
and  countervailed  the  equity  infusion  it 
received  in  that  year  because  the 
infusion  was  made  on  terms 
inconsistent  with  commercial 
considerations. 

Respondents  argue  that  FESILVEN 
was  a  consistently  profitable  company 
in  the  years  preceding  and  subsequent 
to  1989,  despite  serious  economic 
turmoil  in  Venezuela  since  the  lata 
1980*8  and  the  cyclical  nature  of  the 
ferrosilicon  industry. 

DOC  Position:  As  stated  in  response  to 
comment  3.  petitioners  provided  no 
reasonable  basis  to  believe  or  suspect 
that  FESILVEN  was  unequityworthy  in 
1989. 

Comment  6 

Petitioners  submit  that  in  August 
1991,  the  Venezuelan  Investment  Fund 
(FIV)  transferred  all  its  shares  in 
FESILVEN,  including  an  allotment 
which  had  been  purchased  only 
nineteen  months  earlier,  to  Corporacion 
Venezolana  Guayana  (CVG)  for  less  than 
8  percent  of  their  par  value.  Petitioners 
argue  that  the  extensive  relationship 
between  CVG  and  FESILVEN  requires 
the  Department  to  treat  them  as  a  single 
entity  and  view  CVG's  purchase  of  these 
shares  as  a  redemption  by  FESILVEN. 
Because  the  shares  were  redeemed  at  a 
fraction  of  their  par  value,  tlie  difference 
between  tlie  par  value  and  the 
red>jmption  value  is  a  subsidy  to 
FESILVEN.  In  addition,  petitioners 
argue  that  the  transfer  of  the  shares  to 
CVG  resulted  in  a  cancellation  of 
FESILVETJ's  dividend  obligation  on 
these  shares  and  that  the  Department 
should  counter\ail  this  dividend 
subsidy. 
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Respondents  argue  that  FESILVEN's 
legal  responsibilities  regarding  the 
payment  of  dividends  and  other 
shareholders  rights  remain  in  effect 
regardless  of  who  owns  the  shares. 
Consequently.  FIV's  sale  confers  no 
subsidy  to  FESILVEN. 

DOC  Position:  We  have  continued  to 
treat  CVG  as  a  separate  entity  from 
FESILVEN.  While  CVG  does  have 
extensive  control  over  FESILVEN. 
FESILVEN  has  other  shareholders. 
Moreover,  CVG  is  merely  a  holding 
company  with  ownership  interest  in 
other  companies  producing  other 
products.  Therefore,  we  do  not  see  an 
identity  of  interests  sufficient  to  warrant 
treating  CVG  and  FESILVEN  as  a  single 
company.  Given  this,  we  have  not 
viewed  CVG's  purchase  of  shares  in 
FESILVEN  from  FIV  as  a  redemption  of 
shares. 

Finally,  there  is  no  evidence  on  the 
record  to  support  petitioners'  argument 
that  this  transfer  canceled  FESILVEN's 
dividend  obligation. 

Comment  7 

Petitioners  argue  that  the  Department 
should  treat  the  1991  equity  infusion 
received  by  FESILVEN  as  a  grant 
because  the  stock  issued  in  exchange  for 
the  capital  infusions,  class  "E"  common 
shares,  was  worthless.  Petitioners 
submit  that  no  reasonable  investor 
would  take  on  the  risk  associated  with 
the  class  "E"  common  shares  because 
the  stock  will  probably  pay  no 
dividends,  and  because  restrictions  on 
the  sale  of  the  stock  further  reduce  the 
potential  for  a  return  on  investment. 

Respondents  submit  that  class  "E" 
shares  entitle  their  holders  to  the  same 
dividends  that  the  holders  of  common 
stock  receive. 

DOC  Position:  While  the  class  "E" 
shares  do  not  entitle  their  holders  to  the 
same  level  of  return  as  other  shares, 
holders  of  class  "E"  shares  have  voting 
rights  and  are  eligible  for  dividends. 
Therefore,  our  conclusion  that  the  1991 
equity  investments  were  consistent  with 
commercial  considerations  would 
extend  to  the  class  "E"  shares. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  Hnal  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accounting 
records,  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 


Records  Unit  (room  B-099)  of  the  Main 
Commerce  Building. 

Suspension  of  Liquidation 

In  accordance  with  section  705(c)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  entries  of  ferrosilicon 
from  Venezuela  which  are  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  require  a  cash  deposit  or 
bond  for  the  nondutiable  merchandise. 
In  addition,  this  notice  constitutes  the 
countervailing  duty  order  on  the 
dutiable  merchandise,  in  accordance 
with  section  706(a)  of  the  Act. 
Accordingly,  we  are  directing  the  U.S. 
Customs  Service  to  require  a  cash 
deposit  for  this  merchandise. The 
estimated  countervailing  duties  are  as 
follows: 


Company 

Ad  valo- 
rem rate 
(percent) 

FESILVEN  

Country-wide  rate  

22.08. 
22.08. 

rrc  Notification 

In  accordance  with  section  705(d)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

On  August  31,  1990.  Venezuela 
became  a  contracting  party  to  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT).  Since  qualification  as  a 
"country  under  the  Agreement"  under 
section  701(b)(3)  requires  a  finding  that 
the  GATT  does  not  apply  between  the 
United  States  and  the  country  from 
which  the  subject  merchandise  is 
imported.  Venezuela  is  no  longer 
eligible  for  treatment  as  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)(3).  However, 
because  Venezuela  is  a  GATT 
contracting  party,  and  merchandise 
within  the  scope  of  the  petition  which 
is  imported  under  HTSUS  subheadings 
7202.21.1000,  7202.21.5000, 
7202.29.0010,  and  7202.29.0050  is 
nondutiable.  the  FTC  is  required  to 
determine  whether,  pursuant  to  section 


303(a)(2),  imports  of  this  nondutiable 
merchandise  from  Venezuela  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  The  remaining  HTSUS 
items,  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice,  are 
dutiable.  Accordingly,  we  are  issuing  an 
order  with  respect  to  this  merchandise. 
Therefore,  for  these  items,  the  FTC  is  not 
required  to  determine  whether, 
pursuant  to  section  303(a)(2),  imports 
from  Venezuela  of  these  products 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist  for  the  above  referenced 
nondutiable  merchandise,  the 
proceedings  will  be  terminated  with 
respect  to  the  nondutiable  merchandise, 
and  all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  ferrosilicon  from  Venezuela  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  APO  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d))  and  19  CFR 
355.20(a)(4). 

Dated:  May  3,  1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

''A  dministration . 

IFR  Doc.  93-11009  Filed  5-7-93;  8:45  am] 
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Scope  Rulings 

agency:  International  Trade 

Administration  /  Import 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  Scope  Rulings. 

summary:  The  International  Trade 
Administration  (FTA)  hereby  publishes  a 
list  of  scope  rulings  completed  between 
January  1,  and  March  31, 1993.  In 
conjunction  with  this  list,  the  ITA  is 


IMI 


also  publishing  a  list  of  pending 
requests  for  scope  clariHcations.  The 
ITA  intends  to  publish  future  lists 
within  thirty  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  May  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zev  Primer  or  Sandra  Yacura, 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-4851. 

Background 

Sections  353.29(d)(8)  and  355.29(d)(8) 
of  the  Department's  regulations  (19  CFR 
353.29(d)(8)  and  355.29(d)(8)  (1992)) 
provide  that  on  a  quarterly  basis  the 
Secretary  will  publish  in  the  Federal 
Register  a  list  of  scope  rulings 
completed  within  the  last  three  months. 
The  lists  are  to  include  the  case  name, 
reference  number,  and  brief  description 
of  the  ruling. 

This  notice  lists  scope  rulings 
completed  between  January  1.  and 
March  31. 1993,  and  pending  scope 
clarification  requests.  The  ITA  intends 
to  publish  in  July  1993  a  notice  of  scope 
rulings  completed  between  April  1, 
1993,  and  June  30, 1993,  as  well  as 
pending  scope  clarification  requests. 

The  following  lists  provide  the 
country,  case  reference  number, 
requester(s),  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

Scope  Rulings  Completed  Between 
January  1, 1993  and  March  31. 1993 

Country:  Thailand 
A-549-502:  Certain  Circular  Welded 

Carbon  Pipes  and  Tubes 
Intrepid,  Inc.— British  Standard  (BS) 

light  pipe  1387/67,  Class  A-1  are 

within  the  scope  of  the  order — 11/ 

12/92  (Remand) 
Country:  Singapore 
C-559-802:  Antifriction  Bearings    ' 

(Other  than  Tapered  Roller 

Bearings) 
Sunstrand  Aerospace — certain 

cylindrical  roller  bearings  are 

within  the  scope  cf  the  order— 02/ 

04/93 

Country:  People's  Republic  of  China 
A-570-003:  Shop  Towels  of  Cotton 
Venus  Textiles,  Inc.— certain  18"x30" 
dish  towels  are  within  the  scope  of 
the  order— 02/19/93 
A-57Q-504:  Petroleum  Wax  Candles 
Simcha  Candle  Co.— certain  "utility/ 
household"  candles  are  not  within 
the  scope  of  the  order;  tealight  and 
candles  over  six  inches  in  height 
are  within  the  scope  of  the  order — 
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02/12/93  ^ 

A-570-806:  Silicon  Metal 

Petitioners  (American  Alloys,  Inc.; 
Elkem  Metals  Company:  Globe 
Metallurgical,  Inc.;  Silicon 
Metaltech  Inc.;  SiMETCO  Inc.;  and 
SKW  Alloys,  Inc.) — silicon  metal, 
with  a  high  aluminum  content  and 
a  silicon  content  of  at  least  89.00 
percent  but  less  than  99.99  percent, 
is  within  the  scope  of  the  order— 
02/03/93 
Country:  Japan 

A-588-815:  Cement 

Surecrete,  Incorporated — "Nittetsu 
Super  Fine"  cement  is  found  not 
within  the  scope  of  the  order — 02/ 
19/93 

Scope  Inquiries  Terminated  Between 
January  1, 1993  and  March  31. 1993 

Country;  Argentina 
C-357-404:  Certain  Apparel 
FBM  S.R.L.,  Proteo  S.A.,  Desatex  S.A.. 
and  Four  Seasons  Wear  Inc. — men's 
knit  cotton  T-shirts,  men's  knit 
cotton  tank  tops,  boys'  knit  cotton 
tank  tops,  women's  knit  cotton  tank 
tops,  men's  knit  cotton  pants,  boys' 
knit  cotton  pants,  men's  knit  cotton 
shorts,  boys'  knrt  cotton  shorts, 
women's  knot  cotton  pants,  girls' 
knot  cotton  pants,  women's  knit 
cotton  shorts,  and  girls'  knit  cotton 
shorts — terminated  by  request — 10/ 
13/92 

Pending  Scope  Qarification  Requests  as 
of  March  31. 1993 

Country:  Canada 

A-122-601:  Brass  Sheet  and  Strip 

Hussey  Copper  Ltd.,  The  Miller 
Company.  Olin  Corp.  (Brass  Group), 
Outokumpu  American  Brass, 
Revere  Copper  Products,  the 
International  Association  of 
Machinists  &  Aerospace  Workers, 
the  International  Union,  Allied 
Industrial  Workers  of  America 
(AFL-aO).  the  Mechanics 
Educational  Society  of  America 
(Local  56),  and  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC) — anti-circumvention  inquiry 
to  determine  whether  a  producer  of 
brass  in  Canada  and  a  U.S.  importer 
of  brass  are  circumventing  the 
antidumping  order  by  importing 
Canadian  brass  plate,  a  product  not 
included  within  the  antidumping 
duty  order,  into  the  United  States 
where  it  is  rolled  down  slightly  into 
brass  sheet  and  strip — preliminary 
affirmative  ruling — 02/01/93 
Country:  United  Kingdom 

A-412-801:  Antifriction  Bearings, 
and  Parts  Thereof 

Sinclair  International- SAR  series  of 


ball  bearings 
Country:  Federal  Republic  of  Germany 

A-428-801:  Antifriction  Bearings 

INA  Walzlager  Schaeffler  KG  and  INA 
Bearing  Company,  Inc.— Certain 
series  of  bearings 
Country:  Italy 

A-475-703:  Granular 
Polytetrafluroethylene  (PTFE)  Resin 

E.I.  DuPont  de  Nemours  &  Company, 
Inc. — anti-circumvention  inquiry  to 
determine  whether  imports  of 
granular  PTFE  raw  polymer  are 
circumventing  the  order — 
\       preliminary  affirmative  ruling — 08/ 
31/92 

Country:  People's  Republic  of  China 
A-570-504:  Petroleum  Wax  Candles 
Trade  Advisory  Group — certain  terra 

cotta  candles 
San  Francisco  Candle  Company — 

certain  ball-shaped,  holiday  and/or 

value-added  candles 
Garrett-Hewitt,  Internationale-certain 

"Giorgio"  candles 
Primark  International — certain  candle 

tins 
A-5  70-803:  Heavy  Forged  Hand 

Tools 
Forrest  Tool  Company — MAX 

Multipurpose  Tool 
Country:  Japan 
A-5 88-01 4:  Tuners 
Alpine  Electronics,  Inc.,  Alpine 

Electronics  of  America,  Ina,  and 

Alpine  Electronics  of  America,  Inc., 

and  Alpine  Electronics 

Manufacturing  of  America,  Inc. — 

certain  replacement  parts  and 

certain  car  radio/stereo  parts 
Fujitsu  Ten  Corporation  of  America — 

certain  electronically-tuned  car 

stereos 

A-588-055:  Acrylic  Sheet 

Sekisui  America  Corp.— ESLON  DC 
PLATE  manufactured  by  Sekisui 
Chemical  Co.,  Ltd. 

A-588-087:  Portable  Electric 

/    Typewriters 

*  Swinjec  Corporation — PET  Model 
numbers  4000,  4040,  7000,  7001, 
7003, and  7040 

A-588-405:  Cellular  Mobile 
Telephones  and  Subassemblies 

Matsushita  Communication  Industrial 
Co.,  Ltd.  and  its  related  entities 
(Matsushita) — ^Panasonic  models 
EB-3530  and  EB-3531  portable 
cellular  telephones,  including  their 
accessories  an/j  their  subassemblies 
and/or  components 

Fujitsu  Limited,  Fujitsu  America,  Inc. 
and  Fujitsu  Network  Transmission 
Systems,  Inc. — hand-held  portable 
cellular  telephone,  model  F80P- 
172,  and  its  accessories 

Sanyo  North  America  Corporation — 
hand-held  portable  cellular 
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telephone,  model  CMP3S0  and 
ANTEL  brand  model  STR2000 

Mitsubushi  Electric  Corporation. 
Mitsubushi  Electronics 
Incorporated,  Mitsubushi  Consumer 
Electronic  America,  Inc. — hand- 
held portable  cellular  telephone 
models  MT896FOR6A  and 
MT892FOR6A 

Matsushita  Communication  Industrial 
Co.  of  America  (Matsushita) — all 
parts  imported  for  use  in  portable 
cellular  telephones 

NEC  America.  Incorporated — Pi  10/ 
Pl20/TalkTime  180  Series  of  hand- 
held portable  cellular  telephones 

A-588-804:  Antifriction  Bearings 

Nippon  Pillow  Block  Sales  Co.,  Ltd. — 
certain  eccentric  locking  collars 
which  are  part  of  housed  bearing 
units 

A-588-B07:  Industrial  Belts  and 
Components 

Nitta  Industries  Corp.  and  Nitta 
International  Inc. — "conveyor 
belts" 

Tower  Group  International.  Inc.  and 
Epson  America,  Inc. — closed  loop 
synthetic  timing  belt  used  in  Epson 
LX-800  desktop  personal  computer 
printer 

BRECOflex  Corp.— anti- 
circumvention  inquiry  to  determine 
whether  the  order  is  being 
circumvented  by  the  processing  of 
belting  into  belts  in  Mexico  before 
importation  into  the  United  States 

A-588-810:  Mechanical  Transfer 
Presses 

Aida  Engineering,  Ltd. — FMX  series 
cold  forging  press 

A-588-817:  Flat  Panel  Displays 

Honeywell.  Inc.^ertain  FTDs  used 
in  the  B-777  Display  Unit 

Rockwell  International  Corporation. 
Collins  Air  Transport  Division — 
certain  FPDs.  "AD"  and  "DD."  used 
in  avionics  products 

International  Digital  Electronics — 
certain  FDPs  used  in  the  Graphic 
Control  Panel 

Tektronix,  Incorporated — certain 
plasma-addressed  liquid  crystal 
FPDs 

A-588-818:  Personal  Work  Processors 

Smith  Corona  Corporation — allegation 
of  circumvention  by  virtue  of  the 
importation,  completion  and 
assembly  of  personal  word 
processor  parts  and  components  by 
Brother  Industries  (USA).  Inc. 

Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarincation  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  room  B-099.  U.S. 
Department  of  Commerce.  14th  Street 


and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  April  30. 1993. 
HoUy  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 
(FR  Doc.  93-11008  Filed  S-7-93:  8:45  am] 

MLUNG  CODE  351»-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Fishery  Management  Council; 
Emergency  Teleconference 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  will  hold  a  telephone 
conference  on  May  10. 1993.  beginning 
at  3  p.m.,  Pacific  Standard  Time.  The 
purpose  of  the  telephone  conference  is 
to  modify  measures  for  the  1993  ocean 
salmon  Rsheries.  The  Council's  original 
measures  adopted  on  April  9  were 
disapproved  by  the  Secretary  of 
Commerce  on  April  29.  The 
Departments  of  Commerce  and  Interior 
have  agreed  to  set  the  1993  Klamath 
River  tribal  fishery  at  18.500  fall 
Chinook  salmon  and  the  spawning 
escapement  goal  at  38,000  naturally 
spawning  fish.  The  Council's  plan 
anticipated  a  Klamath  tribal  catch  of 
17,400  and  a  spawning  escapement  goal 
of  35,000.  The  Council  will  need  to 
devise  additional  restrictions  for  the 
ocean  fisheries  to  increase  the  ocean 
escapement  of  Klamath  River  fall 
Chinook. 

The  Department  of  Commerce  issued 
an  emergency  rule  on  April  30  to 
implement  the  Council's  May  Hsheries 
with  two  exceptions:  the  Council's  May 
1-6  troll  fishery  in  the  Fort  Bragg  area 
will  not  open  and  the  May-June  sport 
quota  in  the  Klamath  management  zone 
will  be  reduced  from  12.000  to  8,000 
Chinook. 

Members  of  the  public  that  wish  to 
participate  in  this  conference  may  do  so 
at  the  following  locations: 

NMFS,  Northwest  Region.  7600  Sand  Point 

Way,  NE.,  Bldg.  1,  Seattle,  WA  98115-6300 
NMFS,  Southwest  Region,  501  West  Ocean 

Blvd..  Suite  4200.  Long  Beach.  CA  90802- 

4213 
California  Dep>artment  of  Fish  &  Game,  1416 

Ninth  Street,  Room  1205,  Sacramento,  CA 

95814-5560 
Pacific  Fishery,  Management  Council,  2000 

SW.  First  Avenue,  Suite  420,  Portland,  OR 

97201 
Oregon  Department  of  Fish  &  Wildlife,  2501 

SW.  First  Avenue,  Portland.  OR  97201 
Humboldt  Fishermen's,  Marketing 

Association.  216  H  Street,  Eureka,  CA 

95501 


Coos  County  Extension  Office,  Courthouse 
Annex,  Extension  Conference  Room,  290 
N.  Central  Avenue,  Charleston,  OR  97423 
Port  of  Brookings,  Administration  Office, 
Brookings,  OR  97415 

For  more  information  contact  Lawrence  D. 
Six,  Executive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center,  suite 
420.  2000  SW.  First  Avenue.  Portland,  OR 
97201;  telephone:  (503)  326-h6352. 

Dated:  May  4, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  93-11017  Filed  5-7-93;  8:45  am) 
BILUNG  CODE  ^S10-2^4I 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Speculative  Position  Limits — 
Exemptions  From  Commission  Rule 
1.61  for  COMEX  Copper;  Proposed 
Amendments  to  COMEX  Rules  4.47 
and  4.48 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  exchange 

rule  changes:  request  for  comments. 

SUMMARY:  The  Commodity  Exchange, 
Inc.  ("COMEX"),  by  letter  dated  April 
21, 1993,  submitted  for  the 
Commission's  approval,  under  section 
5a(a)(12)  of  the  Commodity  Exchange 
Act  and  Commission  Rule  1.41(b), 
proposed  amendments  to  its  speculative 
position  limit  rules  for  copper.  COMEX 
is  proposing  to  replace  speculative 
position  limits  in  the  non-spot  months 
with  a  position  accountability  standard 
for  copper  futures  and  options  on 
copper  futures. 

The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission  is  of  the  view  that 
obtaining  public  comment  on  these 
proposed  rule  amendments  is  in  the 
public  interest  and  will  aid  the 
Commission  in  considering  the  views  of 
interested  persons.  Accordingly,  the 
Division,  pursuant  to  the  authority 
delegated  by  Commission  Rule  140.96, 
is  hereby  providing  notice  of,  and 
requesting  public  comment  on,  these 
proposed  exchange  rule  amendments. 
DATES:  Comments  must  be  received  by 
June  9, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW..' 
Washington,  DC  20581,  attention:  Office 
of  the  Secretariat.  Reference  should  be 
made  to  proposed  speculative  position 
limit  exemptions  for  COMEX  copper. 
FOR  FURTHER  INFORMATION  CONTACT: 


JMI 


Blake  Imel.  Deputy  Director,  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K.  St.  NW., 
Washington,  DC  20581.  (202)  254-3201. 
SUPPLEMENTARY  INFORMATION:  With 
respect  to  the  replacement  of 
speculative  position  limits  wfith  position 
accountability  standards,  the 
Commission  previously  stated  that 
exchanges  could  substitute  for 
speculative  position  limits  a  position 
accountability  ilile  meeting  specified 
criteria  for  the  non-spot  months  of 
futures  and  option  contracts  on  certain  ' 
metals  and  energy  products  consistent 
with  the  exemption  in  Rule  1.61(e)  (see 
the  Federal  Register  notice  of  June  30. 
1992.  57  FR  29064).  In  particular,  the 
standards  for  this  category  of 
exemptions  require  the  exchange  to 
include  a  reporting  requirement  at  a 
specified  triggering  level  and  the 
authority  to  order  a  trader  whose 
position  exceeds  the  triggering  level  to 
halt  further  increases  in  the  position. 
The  Commission  further  stated  that,  for 
physical  commodities,  this  exemption 
from  position  limits  would  be 
appropriate  only  for  the  deferred  trading 
months.  Accordingly,  the  spot-month 
limit  would  continue  to  be  applicable  to 
such  commodities  and  would  continue 
to  be  set  under  the  criteria  of 
Commission  Rule  1.61  based  upon  the 
deliverable  supply  underlying  the 
contract.' 

Consistent  with  the  policies  discussed 
in  the  above  Federal  Register  notice,  the 
Commission,  on  August  28.  1992. 
approved  the  deletion  of  non-spot- 
month  speculative  position  limits  and 
the  adoption  of  position  accountability 
standards  for  the  COMEX's  gold  and 
silver  futures  and  futures  option 
contracts.^  The  COMEX  now  is 
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'  The  Commission  further  noted  that  an 
exemption  under  this  category  must  include 
ap|>roprialB  plans  for  the  continued  surveillance 
and  exchange  supervision  of  trading  in  the 
applicable  contracts.  In  thi» regard,  the  Commission 
no«ed  thai  any  exemptions  which  it  grants  will  be 
closely  monitored  and  the  operation  of  the 
exemption  will  be  reviewed  by  the  Commission 
after  an  appropriate,  initial  period. 

'The  COMEX's  position  accountability  niles 
currently  applicable  only  to  these  contracts  provide 
for  a  reporting  requirement  at  a  specified  triggering 
level  of  6.000  contracts  in  all  months  combined. 
The  rules  also  provide  that  the  owner  or  controller 
of  a  position  which  reaches  or  exceeds  this  level 
must  agree  to  promptly  supply  to  the  Exchange 
such  information  as  the  Exchange  may  request 
"pertaining  to  the  nature  and  size  of  the  position, 
and  the  position  owner's  or  controller's  hedging 
requirements,  provided  however,  that  if  the 
position  owner  or  controller  (ails  to  provide  such 
information  as  and  when  requested,  the  President 
or  his  designee  may  request,  and  the  Board  or,  upon 
delegation,  the  Control  Committee  may  order  the 
reduction  of  such  positions."  The  rules  f\ir(her 
provide  that  a  trader  whose  position  exceeds  6,000 


proposing  that  its  existing  position 
accountability  standards  also  be  applied 
to  its  copper  futures  and  option 
contracts,  the  first  industrial  metal 
proposed  to  be  subject  to  position 
accountability  standards  under  this 
exemption.  The  triggering  level  for 
copper  would  be  the  same  as  that 
currently  applicable  to  gold  and  silver. 
6,000  contracts  in  the  non-spot  months. 
The  existing  2.500-contract  spot-month 
speculative  position  limit  for  the  copper 
futures  contract  would  not  be  modified 
under  the  proposal. 

The  Division  is  requesting  public 
comment  on  the  proposed  rule 
amendments  to  assist  it  in  its  review  of 
the  current  COMEX  proposal. 

Issued  in  Washington,  DC,  on  May  5th. 
1993. 

Gerald  D.  Gay, 

*Director. 
(FR  Doc.  93-10972  Filed  5-7-93;  8:45  ami 

8IUJNG  CODE  $351-01 -M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

CNO  Executive  Panel;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Domestics  Issues 
Task  Force  will  meet  June  2-3,  1993, 
from  9  a.m.  to  5  p.m.  in  Alexandria, 
Virginia. 

The  purpose  of  this  meeting  is  to 
continue  efforts  to  forecast  emerging 
demographic  and  sociological  trends 
and  their  effect  on  the  Navy  of  the 
future.  The  agenda  of  the  meeting  will 
consist  of  discussions  to  begin 
preparations  of  the  initial  draft  report  to 
the  CNO,  as  well  as  continuing  briefings 
and  evaluations  of  managing  diversity 
in  the  future  Naval  force. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
room  601.  Alexandria,  VA  22302-0268, 
Telephone:  (703)  756-1205. 


contracts  must  agree,  upon  request  by  the  COMEX 
Board  or  the  Control  Committee,  not  to  increase  the 
position  owned  or  controlled  as  of  the  lime  the 
request  was  received  and  "agree  to  comply  with  any 
prospective  limit  prescribed  by  the  Board. .  .  ." 
Finally,  the  rules  maintain  the  previously  existing 
spot-month  speculative  position  limits  for  the  gold 
and  silver  fiitures  contracts. 


Dated:  April  30. 1993. 

Michael  P.  Ruminel 

LCDR.  JAGC.  USS.  Federal  Begiiter  Uaison 
Officer. 

IFR  Doc.  93-10919  Filed  5-7-93;  8:45  ami 

BIUJNC  COOe  MIO-AE-f 


DEPARTMENT  OF  ENERGY 

Noncompetitive  Financial  Assistance 
Award 

AGENCY:  Department  of  Energy  POE) 
Albuquerque  Operations  OfRce  (AL). 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award  to  the 
Southern  States  Energy  Board  (SSEB). 


SUMMARY:  The  DOE-AL  in  accordance 
with  10  CFR  600.7(b)(2).  gives  notice  of 
its  plan  to  award  a  Cooperative 
Agreement,  No.  DE-FC04-93AL82966, 
concerning  the  safe  interstate 
transportation  of  transuranic  (TRU) 
waste  to  the  Waste  Isolation  Pilot  Plant 
(WIPP).  to  the  SSEB,  Atlanta,  Georgia, 
on  a  noncompetitive  basis. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  award  is  to  provide 
funding  to  the  SSEB  to  implement  the 
.  recommendations  included  in  a 
September  1990  report  entitled,  "TRU 
Waste  Transporation:  States'  Interests 
and  Needs  Assessment."  The  report 
summarizes  the  concerns  of  the 
southern  and  midwestem  states  and 
provided  recommendations  in 
developing  safety  programs  to  be  used 
in  the  interstate  transportation  of  TRU 
waste  from  temporary  storage  sites  in 
southern  and  midwesten  states  to  a 
permanent  repository.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
81.106,  Transport  of  Transuranic  Wastes 
to  the  WIPP:  States  and  Tribal  Concerns 
and  Proposed  Solutions. 

Safety  issues  to  be  addressed  and 
coordinated  between  the  southern 
states,  midwestem  states,  and  DOE  will 
include,  but  will  not  be  limited  to:  (1) 
accident  prevention  through  driver  and 
carrier  compliance  with  regulations  and 
contract  requirements;  (2)  development 
of  uniform  inspection  standards 
necessary  for  a  truck  to  cross  the  13 
southern  and  midwestem  states;  (3)  safe 
parking  requirements;  (4)  procedures  for 
avoding  bad  weather;  (5)  emergency 
preparedness/response  plans  and 
procedures;  (6)  state  and  federal  public 
information  system;  and  (7)  other  issues 
identified  in  the  report  of  states' 
interests  and  needs.  This  activity 
reflects  the  "new  culture"  of  openness 
and  cooperation,  and  recognizes  that 
safe  transportation  is  shared  national 
responsibility,  as  well  as  the  importance 
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of  states'  Input  into  the  DOE  decision- 
making process. 

The  DOE  has  determined  that 
restriction  to  the  SSEB  is  appropriate 
based  on  the  following  information: 

•  A  discretionary  award  will  be  made 
on  a  noncompetitive  basis  pursuant  to 
10  code  Federal  Regulation  (CFR) 
600.6(a)(5).  A  general  evaluation  and  a 
Determination  of  Noncompetitive 
Financial  Assistance  has  been  prepared 
pursuant  to  10  CFR  600.7(b)(2)(i)  and 
(ii).  The  proposed  award  satisfies 
criteria  (C).  identified  in  10  CFR 
600.7(b)(2)(i). 

•  The  previously  identified  report 
was  prepared  at  the  request  of  the  DOE. 
The  report.  enUtled  "TRU  Waste 
Transportation:  States'  Interests  and 
Needs  Assessment:  A  Summary  of 
Concerns  of  Southern  and  Selected 
Midwestern  TRU  Waste  Shipment 
Corridor  States,"  contains  information 
on  states'  preliminary  concerns  about 
TRU  waste  shipments  through  their 
states,  anticipated  TRU  waste  shipments 
along  southern  and  midwestem  routes, 
and  a  list  of  state  radiological  health, 
emergency  management  and  state  police 
officials  who  serve  on  the  TRU  Waste 
Transportation  Working  Croup,  a 
committee  formed  by  the  SSEB  to 
discuss  state  concerns  in  this  area. 

•  The  southern  governors  authorized 
the  SSEB  to  act  as  their  agent  to 
negotiate  and  administer  a  cooperative 
agreement  between  the  DOE  and  the  13 
southern  and  midwestem  state 
governments. 

•  The  proposed  effort  is  inappropriate 
for  a  competitive  solicitation  because 
the  SSEB  is  the  only  organization 
authorized  and  capable  of  fulfilling  tho 
requirements  of  this  effort  as  set  forth  in 
Public  Law  87-563.  Sothem  Interstate 
Nuclear  Impact.  The  SSEB  is  an 
organization  representing  the  southern 
and  midwestem  states  on  various 
political,  environmental,  educational, 
and  social  affairs.  The  SSEB  has  in  the 
past  supported  the  WIPP  Project  Site 
Office  in  organizing  and  coordinating 
meetings  with  the  southern  and 
midwestem  states  to  discuss  issues 
revolving  around  the  transportation  of 
TRU  waste.  The  use  of  the  SSEB  is 
performing  this  effort  is  appropriate 
because  of  its  unique  expertise,  its 
relationship  with  the  southern  and 
midwestem  states,  and  its  sensitivity  to 
issues  dealing  with  TRU  waste 
transportation. 

The  total  estimated  cost  of  this  project 
for  the  first  year  is  $160,000.  It  is 
anticipated  that  the  agreement  will  be 
funded  annually  for  a  total  project 
period  of  fivevears.  No  cost  sharing  is 
anticipated.  Tne  distribution  and 


availability  of  funds  is  subject  to  budget 
limitations. 

FOR  FURTHER  mFORMATION  CONTACT: 
M.  Laurene  Dubuque,  Department  of 
Energy,  Albuquerque  Operations  Office. 
Contracts  and  Procurement  Division. 
P.O.  Box  5400,  Albuquerque.  New 
Mexico  87185-5400.  Telephone:  (505) 
845-4301. 

Issued  in  Albuquerque.  New  Mexico  on 
April  28. 1993. 

Richard  A.  Marqiwz, 

Assistant  Manager  for  Management  and 

Administration. 

(FR  Doc.  93-11001  Filed  5-7-93;  8:45  am) 

BIUJNO  COOe  MSOHM-M 


DOE  Response  to  Recommendation 
93-1  of  the  Defense  Nuclear  Facilities 
Safety  Board  Concerning  Standards 
Utilization  In  Defense  Nuclear  Facilities 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended.  42  U.S.C.  2286d(b),  the 
Department  of  Energy  (DOE)  hereby 
publishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  93-1  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
published  in  the  Federal  Register  on 
January  28. 1993,  (58  FR  6389) 
concerning  standards  utilization  in 
defense  nuclear  facilities. 
DATES:  Comments,  data,  views,  or 
arguments  conceming  the  Secretary's 
response  are  due  on  or  before  June  9. 
1993. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Safety  Board,  625  Indiana  Avenue,  NW.. 
suite  700.  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  F.  Knuth,  Deputy  Assistant 
Secretary  for  Operations,  Defense 
Programs,  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Washington 
DC  20585. 

Issued  in  Washington.  DC,  on  May  4, 1993. 
Mark  B.  Whitaker, 

Acting  Departmental  Representative  to  the 
Defense  Nudear  Facilities  Safety  Board. 
The  Honorable  John  T.  Conway 
Chairman,  Defense  Nuclear  Facilities  Safely 
Board.  625  Indiana  Avenue,  NW..  Suite 
700.  Washington.  DC  20004 

Dear  Mr.  Conway:  Your  letter  of  January 
21. 1993,  forwarded  the  Defease  Nuclear 
Facilities  Safety  Board  Recommendation  93- 
1  regarding  Standards  Utilization  in  Defense 
Nuclear  Facilities. 

The  Department  accepts  the  Board's 
Recommendation.  We  will  conduct  an 


analysts  of  operations  and  facilities  at  sites 
where  we  assemble,  disassemble,  and  test 
nuclear  weapons.  The  Department  will:  (1) 
Review  its  Nuclear  Safety  Orders  and 
Directives  to  determine  applicability  to  those 
facilities  and  sites:  (2)  provide  a  clear 
explanation  of  the  attrit>utes  of  the 
Department's  Nuclear  Safety  Orders  and 
Nuclear  Explosive  Safety  Orders  and  how 
they  are  applied  by  identifying  those  critical 
safety  elements  of  ofterations  and  how  those 
elements  are  addressed  by  each  order  and 
directive;  (3)  identify  the  areas  of 
inconsistency  or  discontinuity  between  the 
sets  of  Nuclear  Safety  Orders  and  Nuclear 
Explosive  Safety  Orders,  if  any;  (4)  where 
appropriate,  identify  areas  whore  the  orders 
and  directives  can  and  should  be 
strengthened:  and  (5)  expedite  its  Order 
Compliance  Review  at  the  Pantex  Plant. 

The  Acting  Assistant  Secretary  for  Defense 
Programs  will  develop  the  Dnpartn  ent's 
Implementation  Plan  for  this 
Recommendation  by  July  20, 1993,  The 
Implementation  Plan  will  provide  S()eciric 
milestones  and  dates  for  accomplishing  the 
commitments'  described  in  the  preceding 
paragraph. 

Sincerely, 
Hazel  R.  O'Leary 
IFR  Doc.  93-11004  Filed  5-7-93;  8:45aml 

BILUNG  COOC  MSO-OI-W 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF86-398-002] 

Pomona  Cogeneration  Limited 
Partnership;  Petition  for  Temporary 
Waiver  of  Qualifying  Cogeneration   - 
Facility  Efficiency  Standard 

April  30. 1993. 

On  April  21,  1993,  Pomona 
Cogeneration  Limited  Partnership 
(Applicant),  file  a  petition  with  the 
Federal  Energy  Regulatory  Commission 
for  a  temporary  waiver  of  the  efficiency 
standard  for  the  period  between  August 
17, 1987  and  May  23. 1990  pursuant  to 
§  292.205(c)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  con.stitutes  a 
complete  filing. 

According  to  the  applicant,  the  4.1 
MW  combined-cycle  cogeneration 
facility  which  is  located  in  Pomona, 
California  consists  of  a  combustion 
turbine  generator,  a  heat  recovery  boiler 
and  an  extraction/condensing  steam 
turbine  generator.  Steam  recovered  from 
the  facility  is  used  for  the 
manufacturing  of  printed  circuit  boards, 
and  for  space  heating  and  cooling.  The 
primary  energy  source  is  natural  gas. 
The  facility  was  placed  in  service  in 
October,  1987.  Applicant  filed  notices  of 
self-certifications  in  Docket  QF86-398- 
000  and  QF86-398-001. 

Applicant  states  that  the  temporary 
waiver  is  requested  due  to  (1)  erratic 
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steam  use  by  a  host  resulting  in  a  boiler 
rupture.  (2]  the  shutdown,  rebuilding 
and  testing  of  the  fiadlity  following  the 
boiler  failure.  (3)  permitting  delays  and 
engineering  problems  experienced  by 
another  host,  and  (4)  loss  of  a  host. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  the  petition 
for  temporary  waiver  of  qualifying 
cogeneration  efficiency  standard  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426,  in 
accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  within  30  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register  and  must  be  served  on 
the  appUcant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 
IFR  Doc.  93-10892  Filed  5-7-93;  8:45  ami 

BILUNG  CODE  CnT-ai-H 


[Project  Nos.  236S-O00  &  2367-000,  Maine] 

Maine  Public  Service  Co.;  Availability 
of  Environniental  Assessment 

Miiy  4. 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
r^ulatjons,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Aroostook  River  Hydroelectric 
Project  located  on  the  Aroostook  River 
in  Piscataquis  County  and  Aroostook 
County  near  the  City  of  Caribou.  Maine, 
aiid  has  prepared  an  Environmental 
Assessment  (EA)  for  the  project.  In  the 
EA.  the  Commission's  staff  analyzed  the 
environmental  imp>acts  of  the  project 
and  concluded  that  approval  of  the 
project,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  tlie  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 


at  941  North  Capitol  Street.  NE., 

Washington.  DC  20426. 

Lois  D.  CitliaU. 

Secretary. 

[FR  Doc.  93-10902  Filed  5-7-93;  8:45  ami 

BtLUNQ  CODE  t717-«t-ll 

Profect  No.  2373-001  lllinola] 

South  Belon  Water,  Gas,  and  Electric 
Co.;  Availability  of  Environmental 
Assessment 

May  4. 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  minor  license  for 
the  existing  Rockton  Hydroelectric 
Project,  located  on  the  Rock  River  in 
Winnebago  County.  Illinois,  in  the  city 
of  Rockton.  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA.  the  Commission's 
staff  has  analyzed  the  existing  and 
potential  future  environmental  effects  of 
the  project  and  concludes  that  approval 
of  the  project  would  not  be  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  93-10901  Filed  5-7-93;  8:45  am) 

BtLUNO  COOC  •717-01-M 

[Docket  No.  EG93-49-000.  et  al.] 

Clarke  Generating  Company,  L.P.,  et 
al.;  Applications  for  Determination  of 
Exempt  Wholesale  Generator  Status 

April  30. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Clarke  Generating  Company,  L.P. 

[Docket  No.  EC93-49-O00J 

On  April  23. 1993.  Clarke  Generating 
Company,  LP.  ("Clarke"),  a  Delaware 
limited  partnership  with  its  principal 
place  of  business  at  7475  Wisconsin 
Avenue.  Bethesda.  Maryland  20814- 
3422,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Clarke  intends  to  own  a  natural  gas- 
fired  electric  generating  facility  with  a 


maximum  net  power  production 
capacity  of  betwreen  approximately  327 
MW  and  338  MW.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  will  be 
purchased  at  wholesale  by  one  or  more 
public  utilities. 

Comment  date:  May  14. 1993.  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  tiiis  notice. 

2.  Haralson  Generating  Company,  L.P. 

[Docket  No.  BC93-4S-0001 

On  April  23. 1993.  Haralson 
Generating  Company.  LP.  ("Haralson"), 
a  Delaware  limited  partnership  with  its 
principal  place  of  business  at  7475 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814-3422  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Haralson  intends  to  own  a  natural  gas- 
fired  electric  generating  facility  with  a 
maximum  net  po%¥er  production 
capacity  of  between  approximately  320 
MW  and  332  MW.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  will  be 
purchased  at  wholesale  by  one  or  more 
public  utilities. 

Comment  date:  May  14.  1993.  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 

3.  Muscogee  Generating  Company,  L.P. 
[Docket  No.  EG93-4 7-0001 

On  April  23. 1993.  Muscogee 
Generating  Company.  L.P. 
("Muscogee"),  a  Delaware  limited 
partnership  with  its  principal  place  of 
business  at  7475  Wisconsin  Avenue. 
Bethesda,  Maryland  20814-3422  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Muscogee  intends  to  own  a  natural 
gas-fired  electric  generating  facility  with 
a  maximum  net  power  production 
capacity  of  between  approximately  224 
MW  and  226  MW.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  will  be 
purchased  at  wholesale  by  one  or  more 
public  utilities. 

Comment  date:  May  14, 1993.  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 

4.  Richmond  Generating  Company,  L.P. 

[Docket  No.  BG93-46-000I 

On  April  23. 1993.  Richmond 
Generating  Company.  L.P. 
("Richmond"),  a  Delaware  limited 
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partnership  with  its  principal  place  of 
business  at  7475  Wisconsin  Avenue. 
Bethesda,  Maryland.  20814-3422.  Rled 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Richmond  intends  to  own  a  natural 
gas-Hred  electric  generating  facility  with 
a  maximum  net  power  production 
capacity  of  between  approximately  330 
MW  and  342  MW.  All  of  the  facility's 
electric  power  net  of  the  facility's 
operating  electric  power  will  be 
purchased  at  wholesale  by  one  or  more 
public  utilities. 

Comment  date:  May  14, 1993,  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice.  . 

Standard  Paragraphs 

W.  Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  in 
accordance  with  385.211  and  383.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  O.  Cashell. 
Secretary. 

IFR  Doc.  93-10891  Filed  5-7-93;  8:45  ami 
BIUMC  CODE  (71S-01-4I 

(Profcct  No*.  5264-054,  at  ■!.] 

Hydroelectric  Applications  [Pacific 
Oregon  Corporation,  et  al.]; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  5264-054. 

c.  Date  filed:  April  15, 1993. 

d.  Applicant:  Pacific  Oregon 
Corporation. 

e.  Name  of  Project:  Stone  Creek 
Project. 

f.  Location:  On  Shellrock  Creek  in 
Clackamas  County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a}-825(r). 

h.  Applicant  Contact:  Martin  W. 
Thompson,  Vice  President,  suite  310, 


19515  North  Creek  Parkway.  Bothell, 
WA  98011,  (206)  788-1372. 

i.  FERC  Contact:  Hank  Ecton  (202) 
219-2678. 

j.  Comment  Date:  June  16. 1993. 

k.  Description  of  Proposed  Action: 
Pacific  Oregon  Corporation  proposes  to 
transfer  the  license  for  the  project  to  The 
City  of  Eugene  Water  &  Electric  Board. 
The  propose  is  for  the  Board  to  assume 
ownership  and  operation  of  the  project 
in  conjunction  with  its  other  facilities. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10873-002. 

c.  Dofe/y/ed;  January  17, 1992. 

d.  Applicant:  Michael  P.  O'Brien  and 
Robert  A.  Davis,  IIL 

e.  Name  of  Project:  Cullasaja  River 
Project. 

f.  Location:  On  the  Cullasaja  River. 
Macon  County,  North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael  P. 
O'Brien,  390  Timber  Laurel  Lane, 
Lawrenceville,  GA  30243;  (404)  995- 
0891. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  Deadline  Date:  See  Paragraph  DlO. 
(June  28, 1993). 

K.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

I.  Description  of  Project:  The  proposed 
project  facilities  would  consist  of:  (1) 
An  existing  concrete  arch  dam  which 
has  an  overall  length  of  208  feet  and  a 
maximum  height  of  23  feet;  (2)  a 
reservoir  which  has  a  surface  area  of 
about  67  acres  and  a  volume  of  462  acre- 
feet  at  a  normal  water  surface  elevation 
of  3,606  feet  mean  sea  level;  (3)  an 
intake  facility  with  trashracks  at  the 
right  abutment  of  the  dam;  (4)  a 
proposed  3.0-foot-diameter  pen.slock 
2,045  feet  long;  (5)  an  existing  stone 
masonry  powerhouse  containing  one 
900-kilowatt  generating  unit;  (6)  a  2.3- 
kilovolt  transmission  line  about  150  feet 
long;  and  (7)  appurtenant  equipment 
and  facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 


941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Michael  P.  O'Brien 
or  Robert  A.  Davis,  III,  390  Timber 
Laurel  Lane,  Lawrenceville,  GA  30243 
(404) 995-0891. 

3  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11351-000. 

c.  Date  filed:  October  7, 1992. 

d.  Applicant:  Old  Columbia  Dam 
Electric  Facility. 

e.  Name  of  Project:  Old  Columbia 
Dam  Project. 

f.  Location:  On  the  Duck  River, 
Columbia  Township,  Maury  County, 
Tennessee. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Debra 
Whitehead,  841  McCord  Hollow  Road, 
Hohenwald,  TN  38462,  (615)  796-^139. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Deadline  Date:  July  7. 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D8. 

I.  Description  of  Project:  The  proposed 
project  consists  of  the  following 
features:  (1)  An  existing  dam  22  feet 
high  and  572  feet  long;  (2)  an  existing 
reservoir  with  a  surface  area  of  80  acres; 
(3)  an  existing  powerhouse  containing 
two  turbine-generating  units  at  a  total 
rated  capacity  of  800  kilowatts;  (4)  an 
existing  0.1-mile,  46-kilovoit 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  4  megawatthours.  The  dam  is 
owned  by  the  City  of  Columbia  Water 
and  Power  Department. 

m.  Purpose  of  the  Project;  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,andD8. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Ms.  Debra  Whitehead, 
841  McCord  Hollow  Road,  Hohenwald, 
TN  38462  (615)  796-4139. 

4  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11313-000. 


/ 
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c.  Date  filed:  July  30, 1992. 

d.  Applicant:  Edward  M.  Clark,  dba 
White  Mountain  Hydroelectric  Power 
Company. 

e.  Name  of  Project:  Apthorp  Dam 
Project. 

f.  Location:  On  the  Ammonoosuc 
River,  near  Littleton,  Grafton  County. 
New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  William  K.  Fay. 
P.E..  P.O.  Box  581.  Bolyston. 
Massachusetts  01505.  (508)  869-6091. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Comment  Date:  See  Paragraph  D4. 
(June  28. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  is  ready  for  environmental  analysis 
r :!  this  time — see  attached  D4. 

1.  Description  of  Project:  The  proposed 
project  consists  of  the  following 
features:  (1)  An  existing  dam  20  feet 
high  and  180  feet  long;  (2)  an  existing 
reservoir  with  a  surface  area  of  20  acres 
end  an  estimated  gross  storage  of  210 
iicre-feet;  (3)  an  existing  penstock;  (4)  an 
existing  powerhouse  containing  one 
425-kilowatt  turbine-generating  unit  and 
e  new  175-kW  unit;  (5)  a  short 
transmission  line;  and  (6)  appurtenant 
facilities. 

m.  Purpose  of  the  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
Dl,dndD4. 

5.  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2239-004. 

c.  Date  Filed:  July  31,  1991. 

d.  Applicant:  Tomahawk  Power  & 
Pulp  Company. 

e.  Name  of  Project:  Kings  Dam  Project, 

f.  Location:  On  the  Wisconsin  River, 
Lincoln  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contract:  Mr.  John  L. 
Laughiin,  Tomahawk  Power  &  Pulp 
Company,  610  Jackson  Street,  Wausau. 
WI  54401.  (715)  453-5376. 

i.  FfflC  Contact;  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  See  paragraph  D9. 
dune  28. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — i>ee  attached 
standard  paragraph  D9.  Except  that 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  entrainment  are  not  being  solicited 
because  a  decision  has  not  been  made 


on  whether  the  data  and  results  h-om  the 
entrainment  studies  completed  for  the 
Rothschild  Project  No.  2212.  Centralia 
Project  No.  2255,  and  Wisconsin  River 
Division  Project  No.  2590  can  be 
extrapolated  to  an  environmental 
analysis  of  this  project.  However, 
comments  are  welcome  on  the 
extrapolation  of  results  from  the  above 
three  entrainment  studies  to  this  project. 

1.  Description  of  Project.The  project 
structures  consist  of  earth  dikes,  a 
powerhouse,  and  a  Taintor  gate 
spillway.  Earth  dikes  on  each  side  of  the 
concrete  powerhouse/spillway 
structure,  constructed  of  poorly  graded 
sands  and  gravelly  sands,  are  up  to  30 
feet  high  and  have  a  total  length  of  1,190 
feet.  The  190.6  foot  wide  powerhouse/ 
spillway  structure  includes  three  20- 
foot-wide  by  15-foot-high  Taintor  gates 
and  four  22.5-foot-wide  intake  bays. 
Three  of  the  intakes  are  equipped  with 
twin  horizontal  turbines  (two  are 
connected  to  800-kW  generators).  The 
fourth  intake  is  equipped  with  a  vertical 
turbine  connected  to  a  300-kW 
generator.  The  applicant  proposes  to 
add  an  800-kW  generator  to  the  third 
twin  horizontal  turbine.  At  the  normal 
project  headwater  elevation  of  1,458.4 
feet,  the  reservoir  surface  area  is  1.420 
acres  and  the  storage  volume  is  18.200 
acre  feet.  Normal  head  on  the  turbines 
is  23  feet. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  power 
for  sale  to  Wisconsin  Public  Service 
Corporation. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  N'E..  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Tomahawk  Power  & 
Pulp  Company,  610  Jackson  Street, 
Wausau,  WI  54401.  (715)  453-5376. 

6  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2255-003. 

c.  Date  Filed:  ]u\\  29,  1991. 

d.  Applicant:  Nekoosa  Papers  Inc. 

e.  Name  of  Project:  Centralia. 

f.  Location:  On  the  Wisconsin  River, 
Wood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Richard  J. 
Crund,  Nekoosa  Papers  Inc.,  100 
Wisconsin  River  Drive,  Port  Edwards. 
WI  54469. (715)  887-5481. 

i.  FEflC  Contort.  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  See  paragraph  D9. 
(June  28.  1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time— see  attached 
standard  paragraph  D9. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  1.325.5-foot-long  dam  containing  (a)  a 
340-foot-long  cast-in-place  gated 
spillway  containing  13  steel  Taintor 
gates:  3  gates,  16  feet  wide  by  11  feet  9 
inches  high  and  10  gates.  18  feet  wide 
by  11  feet  8  inches  high;  (b)  a  530-foot- 
long  emergency  overflow  spillway  with 
collapsible  wooden  flashboards 
approximately  3.5  feet  high:  (2)  a 
reservoir  with  a  surface  area  of  250 
acres;  (3)  a  216  feet-3  inches  wide  and 
78  feet-7  inches  tall  powerhouse;  (4)  a 
3.200  kilowatt  Allis  Chalmers  generator- 
turbine  set;  (5)  an  existing  2.4/14.4- 
kilovolt  (kV)  step-up  transformer  and  a 
2.5  mile  14.4-kV  three  phase  over-head 
transmission  line  connecting  to  Port 
Edwards  Mill  Substation  which  ties  to 
Wisconsin  Power  &  Light  Company's 
transmission  line;  and  (6)  appurtenant 
facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
25.2  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  power 
for  industrial  use  by  the  applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  end 
reproduction  at  Nekoosa  Papers  Inc., 
100  Wisconsin  River  Drive.  Port 
Edwards,  WI  54469.  (715)  887-5481. 

7  a.  Type  of  Application:  New  Major 
License  (>  5MW). 

b.  Project  No. :  2256-001 . 
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c  Date  Filed:  July  26. 1991. 

d.  Applicant:  Consolidated  Water 
Power  Company. 

e.  Name  of  Project:  Wisconsin  Rapids. 

f.  Location:  On  the  Wisconsin  River. 
Wood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Kenneth  K. 
Knapp,  Consolidated  Water  Power 
Company.  231  First  Avenue  North.  P.O. 
Box  8050,  Wisconsin  Rapids.  Wl  54495. 
(715) 422-3073. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  See  paragraph  D9. 
Uune  28, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9.  Except  that 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  entrainment  are  not  being  solicited 
because  a  decision  has  not  been  made 
on  whether  the  data  and  results  ht)m  the 
entrainment  studies  completed  for  (he 
Rothschild  Project  No.  2212.  Centralia 
Project  No.  2255.  and  Wisconsin  River 
Division  Project  No.  2590  can  be 
extrapolated  to  an  environmental 
analysis  of  this  project.  However, 
comments  are  welcome  on  the 
extrapolation  of  results  from  the  above 
three  entrainment  studies  to  this  project. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  dam  which  has  a  total  length  of  about 
6,136  feet  and  is  comprised  of  (a)  an 
earth  dike  which  has  a  length  of  3,000 
feet  and  a  height  of  about  9  feet;  (b) 
three  sections  of  masonry  gravity  wall 
which  have  lengths  of  1.024  feet,  138 
feet,  and  386  feet  and  a  maximum 
height  of  about  20  feet;  (c)  three  sections 
of  concrete  gravity  wall  which  have 
lengths  of  105  feet.  220  feet,  and  450 
feet  and  heights  ranging  from  22  to 
about  40  feet;  (d)  three  gated  spillways, 
one  which  has  a  length  of  355  feet  and 
contains  ten  30- foot-wide  by  15-foot- 
high  Taintor  gates,  one  which  hns  a 
length  of  252  feet  and  contains  six  34- 
foot-wide  by  13.75-foot-high  Taintor 
gates,  and  one  which  has  a  length  of  130 
feet  and  contains  three  30-foot-wide  by 
12.5-foot-high  Taintor  gates;  and  (e)  a 
powerhouse  with  a  length  of  76  feet;  (2) 
a  reservoir  with  a  surface  area  of  about 
455  acres,  a  storage  capacity  of  about 
4,660  acre-feet  (AF).  and  a  normal 
maximum  water  surface  elevation  of 
1.011.3  feet  mean  sea  level  (msl);  (3)  a 
main  powerhouse  constructed  of  brick 
and  steel  with  dimensions  of  76.0  feet 
by  59.8  feet,  equipped  with  two  vertical 
shaft  Francis  turbine-generator  units 
which  have  a  total  rated  capacity  of 


4,680  kilowatts  (kW),  a  combined 
maximum  hydraulic  capacity  of  2,200 
cubic  feet  per  second  (cfs),  and  a  net 
head  of  30  feet:  (4)  a  second  powerhouse 
located  on  the  lower  floor  of  a  grinder 
building,  which  is  integral  with  a 
masonry  wall  section  of  the  dam  and 
has  dimensions  of  184  feet  by  57  feet, 
and  which  is  equipped  with  eight 
horizontal  Francis  turbines,  which  have 
an  aggregate  hydraulic  capacity  of  2,400 
cfs  and  a  head  of  30  feet,  and  which  are 
connected  to  synchronous  motors  which 
have  a  total  rated  capacity  of  4.430  kW; 
(5)  a  220-foot-wide  tailrace  channel 
which  is  located  immediately 
downstream  of  the  powerhouse  and 
grinder  building;  (6)  a  substation;  and 
(7)  appurtentant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  However,  the  Applicant  is 
proposing  to  include  the  eight 
synchronous  motors,  which  are 
connected  to  the  eight  horizontal 
turbines,  as  a  part  of  the  project.  The 
Applicant  estimates  the  average  annual 
generation  would  be  53.6  GWh  and 
owns  all  existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
July  31.  1993.  the  Applicants  estimated 
net  investment  in  the  project  would 
amount  to  $1,123,000. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
Consolidated  Papers,  Inc.,  primarily  in 
the  adjoining  Wisconsin  Rapids  mill. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Consolidated  Water 
Power  Company.  231  First  Avenue 
North.  P.O.  Box  8050,  Wisconsin 
Rapids,  WI  54495,  (715)  422-3073. 

8.  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2291-001. 

c.  Date  Filed:  July  29.  1991. 

d.  Applicant:  Nekoosa  Papers  Inc. 

e.  Name  of  Project:  Port  Edwards. 

f.  Location:  On  the  Wisconsin  River. 
Wood  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  J. 
Grund,  Nekoosa  Papers  Inc.,  100 


Wisconsin  River  Drive.  Port  Edwards. 
WI  54469.  (715)  887-5481. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  See  paragraph  D9. 
Oune  28.  1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9.  Except  that 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  entrainment  are  not  being  solicited 
because  a  decision  has  not  been  made 
on  whether  the  data  and  results  from  the 
entrainment  studies  completed  for  the 
Rothschild  Project  No.  2212,  Centralia 
Project  No.  2255,  and  Wisconsin  River 
Division  Project  No.  2590  can  be 
extrapolated  to  an  environmental 
analysis  of  this  project.  However, 
comments  are  welcome  on  the 
extrapolation  of  results  from  the  above 
three  entrainment  studies  to  this  project. 

I.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  dam  with  a  total  length  of 
1,215  feet  which  is  comprised  of  (a)  an 
uncontrolled  overflow  timber  crib 
spillway  which  has  a  length  of  524.6 
feet,  a  height  of  about  16  feet,  crest 
elevations  of  960.06  and  960.49  feet 
mean  sea  level  (msl).  and  which  is 
surmounted  by  3.3  foot-high 
flashboards;  (b)  a  gated  spillway  section 
which  has  a  length  of  190  feet,  and 
which  contains  three  17.5-foot-high  by 
30-foot-wide  and  two  14-foot-high  by 
20-feet-wide  Taintor  gales  which  have 
sill  elevations  of  947.7  feet  and  950.74 
feet  msl.  respectively;  (c)  an  emergency 
timber  crib  spillway  capped  with 
concrete  which  has  a  total  length  of 
238.7  feet  and  crest  elevations  of  963.83 
feet  and  963.97  feet  msl;  (d)  a  timber 
crib  guard  lock  section  with  a  length  of 
184  feet  located  at  the  entrance  of  the 
forebay  channel;  and  (e)  nonoverflow 
abutment  sections;  (2)  a  reservoir  with 
normal  pool  elevation  of  963.3  feet  msl. 
a  surface  area  of  150  acres,  and  a  length 
of  about  one'mile;  (3)  a  forebay  channel 
that  extends  approximately  one  mile 
from  the  guard  lock  section  of  the  dam 
to  the  powerhouse;  (4)  an  existing  166- 
foot  by  129-foot  powerhouse  located  at 
the  end  of  the  forebay  channel  and 
discharging  into  the  Wisconsin  River, 
and  which  contains  eight  flumes  and 
five  turbine/generator  units — four  are 
horizontal  "camel-back"  turbines  and 
one  is  a  vertical  Francis  unit — with  a 
combined  nameplate  rating  of  3,592 
kilowatts  (kW),  an  average  head  of  17.5 
feet,  and  a  total  hydraulic  capacity  of 
3,124  cubic  feet  per  second  (cfs);  and  (5j 
appurtenant  facilities. 
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The  project  would  have  no 
switchyard,  switchgear.  or  transmission 
line  included  in  the  project  facilities.  ' 
Additionally,  the  adjoining  paper  mill 
would  not  be  a  part  of  the  project 
licensed  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
19.7  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
Isubject  to  Federal  takeover  under 
pactions  14  and  15  of  the  Federal  Power 

kct. 

I    m.  Purpose  of  Project:  The  purpose  of 
khe  project  is  to  generate  electric  power 
'or  industrial  use  by  the  applicant, 
n.  This  notice  also  consists  of  the 
'bllowing  standard  paragraphs:  A4  and 


o.  Available  Location  of  Application: 
copy  of  the  application,  as  amended 
id  supplemented,  is  available  for 
nspection  and  reproduction  at  the 
pommission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
)41  North  Capitol  Street.  NE..  Room 
n04.  Washington,  DC  20426,  or  by 
:alling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 

feproduction  at  Nekoosa  Papers  Inc.. 
DO  Wisconsin  River  Drive.  Port 
Edwards.  WI  54469,  (715)  887-5481. 
I   9  a.  Type  of  Application:  New  Major 
license. 
;    b.  Project  No.:  2292-001. 

c.  Date  Filed:  July  29,  1991. 

d.  Applicant:  Nekoosa  Papers  Inc. 

e.  Name  of  Project:  Nekoosa. 

f.  Location:  On  the  Wisconsin  River, 
.Vood  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Richard  J. 

iJrund.  Nekoosa  Papers  Inc..  100 
Visconsin  River  Drive.  Port  Edwards. 
VI  54469.  (715)887-5481. 

I  i.  FEPC  Contact:  Michael  Dees  (202) 
219-2807. 

I  j.  Deadline  Date:  See  paragraph  D9. 
Oune  28,  1993). 

I   k.  Status  of  Environmental  Analysis: 
this  application  has  been  accepted  for 
ftling  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9.  Except  that 
Comments,  recommendations,  terms  and 
conditions  or  prescriptions  pertaining  to 
entrainment  are  not  being  solicited 
because  a  decision  has  not  been  made 
on  whether  the  data  and  results  from  the 
entrainment  studies  completed  for  the 
Rothschild  Project  No.  2212.  Centralia 
Project  No.  2255.  and  Wisconsin  River 
Division  Project  No.  2590  can  be 
extrapolated  to  an  environmental 


analysis  of  this  project.  However, 
comments  are  welcome  on  the 
extrapolation  of  results  from  the  above 
three  entrainment  studies  to  this  project. 

1.  Description  ofProject:The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  dam  with  a  total  length  of 
1.075  feet  which  is  comprised  of  (a)  an 
uncontrolled  overflow  timber  crib 
spillway  which  has  a  length  of  638.2 
feet,  a  height  of  about  21  feet,  crest 
elevations  of  942.01  and  942.41  feet 
mean  sea  level  (msl),  and  which  is 
surmounted  by  4.1  foot-high 
flashboards;  (b)  a  12-foot-long 
nonoverflow  section  between  the  timber 
crib  spillway  and  the  gated  spillway;  (c) 
a  gated  spillway  section  which  has  a 
length  of  110  feet  and  contains  three 
17.5-foot-high  by  30-foot-wide  Taintor 
gates  with  a  sill  elevation  of  930.11  feet 
msl;  (d)  a  nonoverflow  reinforced 
concrete/sheet  pile  wall  section  about 
30  feet  long  Ior.ated  between  the  gated 
spillway  and  the  powerhouse;  (e)  a  146- 
foot-long  powerhouse;  (f)  a  water- 
retaining  wall  or  bulkhead  located 
upstream  of  the  paper  mill  which  has  a 
length  of  about  40  feet;  and  (g) 
nonoverflow  abutment  sections;  (2)  a 
reservoir  with  a  normal  pool  elevation 
of  946.3  feet  msl,  a  surface  area  of  400 
acres,  and  a  length  of  about  3  miles;  (3) 
a  146-foot-long  by  97.7-foot-wide 
powerhouse  which  contains  seven 
flumes  and  five  turbine/generating 
units— three  are  vertical  Francis 
turbines  and  two  are  horizontal  "camel- 
back"  units— with  a  combined 
nameplate  rating  of  3,780  kilowatts 
(kW),  an  average  head  of  21.9  feet,  and 
a  total  hydraulic  capacity  of  3,225  cubic 
feet  per  second  (cfs);  and  (4) 
appurtenant  facilities. 

The  project  would  have  no 
switchyard,  switchgear,  or  transmission 
line  included  in  the  project  facilities. 
Additionally,  the  adjoining  paper  mill 
would  not  be  a  part  of  the  project 
licensed  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
27.3  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  power 
for  industrial  use  by  the  applicant. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 


inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington.  DC.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Nekoosa  Papers  Inc., 
100  Wisconsin  River  Drive,  Port 
Edwards,  WI.  54469,  (715)  887-5481. 

10.  a.  Type  of  Application: 
Subsequent  License. 

b.  Project  No.:  2476-001. 

c.  Date  Filed:  December  19, 1991. 

d.  Applicant:  Wisconsin  Public 
Service  Corporation. 

e.  Name  of  Project:  Jersey  Hydro 
Project. 

f.  Location:  On  the  Tomahawk  River 
in  Lincoln  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  A. 
Krueger,  Senior  Vice  President, 
Wisconsin  Public  Service  Corporation, 
700  North  Adams.  P.O.  Box  19002. 
Green  Bay.  WI  54307.  (414)  433-1598. 

i.  FERC  Contact:  Mike  Dees  (202) 
219-2807. 

j.  Deadline  Date:  See  paragraph  DlO. 
(June  28.  1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  DlO.  Except  that 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  entrainment  are  not  being  solicited 
because  a  decision  has  not  been  made 
on  whether  the  data  and  results  from  the 
entrainment  studies  completed  for  the 
Rothschild  Project  No.  2212,  Centralia 
Project  No.  2255.  and  Wisconsin  River 
Division  Project  No.  2590  can  be 
extrapolated  to  an  environmental 
analysis  of  this  project.  However, 
comments  are  welcome  on  the 
extrapolation  of  results  from  the  above 
three  entrainment  studies  to  this  project. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
Two  existing  earthen  dikes.  330  feet 
long  and  261  feet  long;  (2)  an  existing 
concrete  sluiceway  and  Taintor  gate 
section  about  34  feet  high  and  148  feet 
long,  containing  (a)  a  9  foot  by  5.5  foot 
sluice  gate,  and  (b)  four  steel  Taintor 
gates,  30  feet  by  12  feet;  (3)  an  existing 
reservoir  with  a  surface  area  of  709  acres 
and  a  total  volume  of  1,794  acre-feet  at 
the  normal  maximum  surface  elevation 
of  1,450.00  NGVD;  (4)  an  existing 
concrete  powerhouse,  62  feet  long,  26 
feet  wide  and  16  feet  high,  containing 
(a)  three  vertical  Francis  turbines  wiUs 
a  combined  hydraulic  capacity  of  568 
cfs,  manufactured  by  S.  Morgan  Smith 
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and  rated  at  180  hp,  250  hp  and  262  bp, 
and  (b)  three  generators  rated  at  120  kW, 
192  kW  and  200  kW  for  a  total  of  512 
kW;  (5)  and  existing  appurtenant 
facilities.  No  changes  are  being 
proposed  for  this  subsequent  license. 
The  applicant  estimates  the  average 
annual  generation  for  this  project  would 
be  2.868  MWh.  The  dam  and  existing 
project  facilities  are  owned  by  the 
applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  Room 
3104,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Public 
Service  Corporation.  700  North  Adams. 
Green  Bay.  WI  or  calling  (414)  433- 
1268. 

11a.  Type  of  Application:  New  Major 
License, 
b.  Project  No.:  2590-001. 
c  Date  Filed:  ]\me  26. 1991. 

d.  Applicant:  ConsoUdated  Water 
Power  Company. 

e.  Name  of  Project:  Wisconsin  River 
Division. 

f.  Location:  On  the  Wisccmsin  River. 
Portage  County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Kenneth  K. 
Knapp.  Consolidated  Water  Power 
Company,  231  First  Avenue  North.  P.O. 
Box  8050.  Wisconsin  Rapids,  WI  54495, 
(715) 422-3073. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  See  paragraph  D9. 
Oune  28, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time— see  attached 
standard  paragraph  09. 

1.  Descriotion  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  dam  which  is  comprised  of 
(a)  an  eorthfill  dam  with  a  length  of  345 
foet  and  a  maximum  height  of  about  20 
feet,  and  (b)  an  earthen  dike  with  a 
length  of  550  feet  and  a  maximum 
height  of  about  8  feet;  (2)  a  spillway 
which  is  comprised  of  (a)  a  gated 
section  484  feet  long  containing  20 
radial  gates,  each  17  feet  high  by  20  feet 


wide  with  a  sill  elevation  of  1.053  feet 
National  Geodetic  Vertical  Datum 
(NGVD),  and  (b)  an  uncontrolled 
overflow  section  with  a  length  of  108 
feet  and  a  crest  elevation  of  1,069  feet 
NGVD;  (3)  a  reservoir  with  a  normal 
maximum  water  surface  elevation  of 
1 ,069  feet  NGVD.  a  surface  area  of  240 
acres,  and  a  total  volume  of  about  1,120 
acre-feet;  (4)  a  powerhouse  with 
maximum  width  of  24  feet  and  an 
approximate  Imgth  of  70  feet  which 
contains  one  horizontal-shaft 
hydroelectric  turbine/generating  unit 
with  nameplate  rating  of  1,800  kilowatts 
(kW)  and  a  hydraulic  capacity  of  1,265 
cubic  feet  per  second  (cfs);  (5)  a  grinder 
building  with  a  width  of  255  feet  and  a 
length  of  49  feet,  which  is  adjacent  to 
the  powerhouse  and  which  contains 
nine  operating  horizontal-shaft 
hydromechanical  turbines  that  have  a 
combined  equivalent  capacity  of  4,600 
kW  and  a  total  hydraulic  capacity  of 
3,885  cfs;  and  (6)  appurtenant  facilities. 
The  project  would  have  a  total  installed 
capacity  of  6.400  kW.  The  project  would 
have  no  switchyard,  switchgear,  or 
transmission  line  included  in  the 
project  facilities.  Additionally,  the 
grinders  and  motors  attached  to  the 
hydromechanical  turbines  are  not  part 
of  the  project  facilities. 

Tlie  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
32.2  GWh  and  o%vns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  Ucense  expiration  of 
June  30, 1993,  the  Applicant's  estimated 
net  investment  in  the  project  would 
amount  to  $575,000. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  adjoining  paper  mill  owned  by 
Consolidated  Papers.  Inc. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room 
3104.  Washington,  DC.,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Consolidated  Water 
Power  Company.  231  First  Avenue 
North.  P.O.  Box  8050,  Wisconsin 
Rapids,  WS  54495,  (715)  422-3073. 

12  a.  Type  of  Application:  New  Major 
License. 


b.  Project  No.:  2212-001. 

c.  Date  Filed:  July  29, 1991. 

d.  Applicant:  Weyerhaeuser 
Company. 

e.  Name  of  Project:  Rothschild  Hydro 
Project. 

f.  Location:  On  the  Wisconsin  River  in 
Marathon  County.  Wiscon.sin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  William  V. 
Dohr,  Weyerhaeuser  Company,  200 
Grand  Avenue,  Rothschild,  WI  54475. 
(715)  359-3101. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadlirte  Date:  See  par*tgraph  D9. 
(June  29,  1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

I.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  631-foot-long  concrete  and  timber  crib 
dam  having,  fttjm  west  to  east,  (a)  a  276- 
foot-long  timber  crib  dam  with  17 
stoplog  bays,  timber  crib  apron  located 
immediately  downstream,  and  a 
concrete  retaining  wall  extending  180 
feel  downstream,  which  adjoins  a  short 
segment  of  an  earth  embankment 
seciion  tied  into  the  natural  ground;  (b) 
a  100-foot-long  concrete  overflow 
spillway  section  with  concrete  and 
timber  crib  aprons  located  immediately 
downstream;  (c)  a  255-foot-long 
concrete  sluice  section  with  ten  20-foot- 
wide  bays  controlled  by  13.75-foot-high 
taintor  gates,  and  concrete  and  timber 
crib  aprons  located  immediately 
downstream;  (d)  a  32-foot-wide  fish 
ladder  and  trash  sluice  section,  where 
the  fish  ladder  is  sealed  with  concrete; 
(e)  a  6-foot-wide  section  of  a  retaining 
wall,  training  wall,  piling  cells  and 
timber  crib  wall,  which  separates  the 
Hsh  ladder  and  trash  sluice  section  from 
the  powerhouse  and  from  the  tailrace. 
extends  about  650  feet  downstream;  (2) 
a  167-foot-long  powerhouse,  located 
contiguous  to  the  east  bank  of  the  river, 
with  seven  flumes  equipped  with  rack 
bars  and  head  gates,  which  houses 
seven  turbine-generators  with  total 
installed  capacity  of  4,660  kW;  and  (3) 
appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  zz 
licensed.  The  Applicant  estimates  the 
average  annual  generation  would  be 
24.4  GWh  and  owns  all  existing  project 
facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
seclions  14  and  15  of  the  Federal  Power 
Act. 
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m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  Applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104,  Washington.  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Weyerhaeuser 
Company.  200  Grand  Avenue, 
Rothschild,  WI  54475,  (715)  359-3101. 

13  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10805-001. 

c.  Date  filed:  September  25. 1992. 

d.  i4pp//cont;  Midwest  Hydraulic   • 
Company. 

e.  Name  of  Project:  Hatfield  Hydro 
Project. 

f.  Location:  On  the  Black  River,  in 
Jackson  and  Clark  Counties,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Peter  H.  Bruno, 
R.R.  #2,  Box  345,  Edgerton,  WI  53534. 
(608) 884-9416. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 
i.  Deadline  Date:  July  22. 1993. 
k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D8. 

I.  Description  of  Project:  The  proposed 
project  consists  of  the  following:  (1)  An 
existing  diversion  dam  3.100  feet  long 
and  48  feet  high.  (2)  an  existing 
reservoir  with  a  surface  area  of  945  acres 
with  a  gross  storage  capacity  of  10,800 
acre-feet;  (3)  an  existing  penstock 
approximately  140  feet  long  by  100  feet 
wide;  (4)  an  existing  powerhouse 
:ont3ining  two  existing  turbine- 
jenerator  units  at  a  total  capacity  of 
J.OOO  kilowatts  (kW)  and  two  proposed 
ow  fiow  units  at  a  total  rated  capacity 
)f  532  kW;  and  (5)  appurtenant 
acilities.  The  applicant  estimates  that 
he  total  average  annual  generation 
would  be  20,000,000  kilowatthours.  The 
dam  is  owned  by  Hatfield  Hydro 
Partnership. 

m.  Purpose  of  the  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  Tnis  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,andD8. 

o.  Available  Locations  of  Application: 
i^  copy  of  the  application  is  available  for 


inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Peter  H.  Bruno,  R.R. 
#2,  Box  345,  Edgerton,  WI  (608)  884- 
9416. 

14  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2390-002. 

c.  Date  filed:  December  16, 1991. 

d.  Applicant:  Northern  States  Power 
Company- Wisconsir. . 

e.  Name  of  Project:  Big  Falls. 

f.  Location:  On  the  Flambeau  River 
near  Big  Falls  in  Rusk  County, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Anthony  G. 
Schuster,  100  North  Barstow  Street.  P.O. 
Box  8.  Eau  Claire.  WI  54702,  (715)  839- 
2621. 

i.  FERC  Contact:  Ms.  Julie  Bernt,  (202) 
219-2814. 

j.  Deadline  Date:  See  paragraph  D9. 
(July  2.  1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9.  Except  that 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions  pertaining 
to  instream  flows  are  not  being  solicited 
because  additional  information 
concerning  an  instream  flow  study  is 
still  outstanding.  Comments  will  be 
solicited  on  the  instream  flows  after  the 
additional  information  is  filed. 

I.  Description  of  Project:  The  licensed 
project  would  consist  of  the  following 
existing  facilities:  (1)  A  22-foot-high 
earth  embankment  dam:  (2)  a  320-foot 
concrete  spillway;  (3)  a  reservoir  with  a 
surface  area  of  370  acres  at  surface 
elevation  1,234  feet  m.s.l.  and  a  storage 
area  of  6,500  acre- feet;  (4)  a  poiAurhouse 
containing  three  generating  units  with  a 
total  rated  capacity  of  7.78MW;  and, 
appurtenant  facilities.  The  applicant  is 
proposing  no  changes  to  the  project.  The 
average  annual  net  energy  generation  is 
37,318,036  kWh.  The  applicant  owns  all 
the  existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
section  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 


o.  Available  Location  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Northern  States  Power 
Company-Wisconsin,  100  Barstow 
Street  Eau  Claire,  WI  54702,  or  by 
calling  (715)  839-2621. 

Standard  Paragraphs 

A2.  Development  Application— Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  respon^se  lo  ihis  notice. 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
befure  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  dale  for  the  particular 
apjilication.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  tliis  notice. 
A4.  Dtfvelopnient  Applic  ation — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
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application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

til.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  tlje  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  sent  to  Director, 
Division  of  Project  Review,  Federal 
Energy  Regulatory  Commission.  Room 
1027,  at  the  above-mentioned  address.  A 
copy  of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  tlie  described 
application.  A  copy  of  the  applicaticm 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 


specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (June  28, 
1993  for  Project  No.  11313-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (August  11, 1993  for 
Project  No.  1 1 3 1 3-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFK  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION.  "  "COMPETING 
APPLICATION.  "  "COMMENTS," 
"REPLY  COMI.IENTS." 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PPXSCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 


must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D8.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  oear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MO'nON  TO  INTERVENE,"  "NOTICE 
OF  INTE>;T  to  FILE  COMPETING 
APPLICATION,"  or  "COMPEIING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  KE..  Washington, 
DC  20426.  An  additional  copy  must  be 
.sent  to  Director.  Division  of  Frojeci 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  al)ove 
address.  A  copy  of  any  protest  or  motion 
to  intervene  mu.st  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  partic.-ular  application. 

D9.  Filing  and  Service  of  Res[>onsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  lime, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (See 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  vtnthin  60  days  from  the     ■ 
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issuance  date  of  this  notice.  (June  28, 
1993  for  Project  Nos.  2234-004.  2255- 
003.  2256-001.  2291-001.  2292-001. 
and  2590-001;  June  29. 1993  for  Project 
No.  2212-001;  and  July  2,  1993  for 
Project  No.  2390-002).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
dale  of  this  notice.  (August  12,  1993  for 
Project  Nos.  2234-004.  2255-003.  2256- 
001.  2291-001,  2292-001,  and  2590- 
001;  August  13. 1993  for  Project  No. 
2212-001;  and  August  16.  1993  for 
Project  No.  2390-002). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2208. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heeding  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  reouirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
sarvice  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
far  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comjnents.  reply  comments, 
rofximmendaticns.  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8.  1991.  56 
FR  23108.  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 


Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (June  28, 
1993  for  Project  Nos.  10873-002  and 
2476-001).  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 
(August  11. 1993  for  Project  No.  10873- 
002  and  August  12, 1993  for  Project  No. 
2476-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMF.NDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  fiUng  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  May  5, 1993. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-109-.4  Filed  5-7-93;  8:45  ami 
BILUNO  CODE  •717-01-M 

[Docket  No.  JDd3-07629T,  Loulsian8-22] 

State  of  Louisiana;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

May  4. 1993. 

Take  notice  that  on  April  29.  1993. 
the  Office  of  Conservation  of  the 
Department  of  Natural  Resources  for  the 


State  of  LouisiaiM  (Louisiana)  submitted 
the  above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Haynesville 
Formation.  underl>'ing  a  portion  of  the 
East  Haynesville  Field  in  Claiborne 
Parish,  Louisiana,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
recommended  aree  covers  the  NW/4  of 
Section  26,  N/2  of  Sections  27  and  28, 
and  NE/4  of  Section  29,  all  in  Township 
23  North.  Range  7  West. 

The  notice  of  determination  also 
contains  Louisiana's  findings  that  the 
referenced  part  of  the  Haynesville 
Formation  meets  the  requirements  of  tlie 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-10903  Filed  5-7-93;  8:45  ami 

BILUNG  CODE  (717-01-11 

[Docket  No.  TM93-1 3-20-000] 

Algonquin  Gas  Transmission  Co; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  4,  1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  April  30. 1993.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  To  Be  Effective  April  1,  J  993 

2  Rpv  1 2  Rev  Sheet  No.  41 
2  Rev  1 2  Rev  Sheet  No.  42 

Algonquin  states  that  the  revised  tari^ 
sheets  flow  through  rate  changes  in 
Texas  Eastern  Transmission 
Corporation's  ("Texas  Eastern's")  Rate 
Schedules  SS-2  and  SS-3,  which 
underlie  Algonquin's  Rate  Schedules 
STB  and  SS-III,  respectively.  Pursuant 
to  Section  10  of  Rate  Schedule  STB  and 
Section  9  of  Rate  Schedule  SS-III  in 
Algonquin's  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Algonquin  is 
hereby  filing  the  above  sheets  to  track 
the  latest  changes  filed  by  Texas  Eastern 
on  April  12, 1993  ("April  12  filing"). 

Algonquin  further  states  that  Texas 
Eastern  made  its  April  12  filing  to  flow 


27556 


Federal  Register  /  Vol.  58,  No.  88  /  Monday.  May  10,  1993  /  Notices 


through  a  change  in  CNG  Transmission 
Corporation's  { "GNG")  Rate  Schedule 
GSS  rate  which  underlies  the  rates  for 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3.  The  Texas  Eastern  filing 
reduces  the  SS-2  and  SS-3  Demand 
rates. 

Algonquin  requests  that  the 
Commission  approve  the  tariff  sheets  to 
become  effective  on  April  1, 1993. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11, 1993.  Protests 
will  be  considered  by  the  Commission 
In  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loii  D.  CaaheU. 
Secretary. 
(PR  Doc.  93-10915  Filed  5-7-93;  8:45  am) 

MUJNQ  COOC  t717-«1-« 


[Docket  No.  CP9:^261-0001 

Algonquin  Gas  Transmission  Co.;  Site 
Visit 

May  4, 1993. 

On  May  12  and  13. 1993.  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  will  conduct  a  site  visit  of: 

•  The  proposed  pipeline 
replacements  near  Mahwah,  New  Jersey 
and  Southeast,  New  York; 

•  The  proposed  pipeline  looping  in 
Brockton,  Massachusetts;  and 

•  The  site  of  the  proposed  compressor 
station  upgrade  at  the  Cromwell 
Compressor  Station  in  Cromwell. 
Connecticut. 

For  further  information,  contact  Mr. 
Howard  Wheeler  at  (202)  208-1237. 
Lois  D.  Cuhell, 
Secretary. 
IFR  Doc.  93-10909  Filed  5-7-93;  8:45  ami 

MLLINO  coot  fl717-ai-M 


[Docket  No.  RP93-11 3-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  4, 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  April  30, 1993  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  six  copies  of  the 
following  tariff  sheet,  with  proposed 
effective  of  June  1. 1993. 

Third  Revised  Volume  No.  1: 
Original  Sheet  No.  95 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  establish  the  balance  and 
the  allocation  of  transition  costs  to  be 
paid  by  Algonquin  to  Texas  Eastern 
Transmission  Corporation  ("Texas 
Eastern")  pursuant  to  Texas  Eastern's 
initial  direct  bill  of  Account  No.  191 
purchased  gas  costs  filed  on  April  30, 
1993.  contemporaneously  with 
Algonquin's  filing.  Algonquin  requests 
that  the  Commission  waive  §  154.22  of 
the  Commission's  regulations  to  the 
extent  necessary  in  order  to  permit  this 
application  to  take  effect  on  the  same 
date  as  the  effective  date  of  Texas 
Eastern's  direct  bill  of  its  Account  No. 
191  expense. 

Algonquin  states  that  copies  of  this 
tariff  filing  were  mailed  to  all  customers 
of  Algonquin  and  interested  state 
commissions  shown  on  Algonquin's 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
i^ust  file  a  motion  to  intervene.  Copies 
oi  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 
|FR  Doc.  93-10916  Filed  5-7-93;  8:45  am) 

BILLING  CODE  C717-01-M 


[Docket  No.  TM93-6-48-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

May  4, 1993. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR").  on  April  30.  1993, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  six  copies  of  the  following 
tariff  sheets  which  ANR  proposes  to  be 
effective  May  1. 1993: 

First  Revised  Volume  No.  1 
Fifth  Revised  Sheet  No.  6 
First  Revised  Volume  No.  1-A 
Fifth  Revised  Sheet  No.  4 
Original  Volume  No.  2. 

2nd  Revised  Twentieth  Revised  Sheet  No.  16 
2nd  Revised  Twentieth  Revised  Sheet  No.  17 
2nd  Revised  Twentieth  Revised  Sheet  No.  18 
2nd  Revised  Twentieth  Revised  Sheet  No.  19 
2nd  Revised  Tw^enfy-second  Revised  Sheet 

No.  20 
2nd  Revised  Twenty-First  Revised  Sheet  No. 

21 
2nd  Revised  Nineteenth  Revised  Sheet  No. 

22 

Original  Volume  No.  3 
Eighteenth  Revised  Sheet  No.  5 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  as  required 
in  Sections  17.7  of  ANR's  FERC  Gas 
Tariff  First  Revised  Volume  No.  1  to 
adjust  the  Volumetric  Buyout  Buydown 
Surcharge  and  Upstream  Pipeline 
Surcharge,  commencing  May  1, 1993. 

ANR  stales  that  each  of  its  Volume 
Nos.  1,  1-A,  2  and  3  customers  and 
interested  State  Commissions  has  been 
apprised  of  this  filing  via  U.S.  Mail. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426  by  May  11, 
1993  in  accordance  with  Rules  211  and 
214  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR 
385.211.  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  93-10913  Filed  5-7-93;  8:45  am) 

BILUNG  CODE  (TU-^-M 
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[Docket  Nos.  RP93-M-002  and  RP91-^»- 
007] 

May  4, 1993. 

Arkia  Energy  Resources  Co.;  Filing 

Take  notice  that  on  April  30, 1993, 
Arkla  Energy  Resources  Company 
("AER")  tendered  for  filing  six  copies  of 
the  following  revised  tariff  sheets  to 
become  effective  June  1, 1993: 

Setxnd  Pevised  Volume  No.  1, 
Nineteenth  Revised  Sheet  No.  11 
Second  Bevised  Volume  No.  1, 
Nineteenth  Revised  Sheet  No.  16 
First  Revised  Volume  No.  1-A, 
Seventh  Revised  Sheet  No.  5 

These  revised  tariff  sheets  are  filed  in 
compliance  with  the  Stipulation  and 
Agreement  ("Stipulation")  approved  by 
Commission  order  in  Docket  No.  RP91- 
4»-000  on  March  31, 1992.  58  FERC 
161.359(1992). 

Pursuant  to  the  Stipulation,  the 
proposed  tariff  sheets  reflect  the 
elimination  of  the  CSC  Rate  Credit. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  11. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CasheU. 
Secretary. 

[FR  Doc.  93-10897  Filed  5-7-93;  8:45  am] 
BiLUNO  CODE  C717-01-M 


[Docket  No.  RP93-1 10-000] 

Carnegie  Natural  Gas  Co.;  Request  for 
Waivers  of  Regulations  and  Tariff,  and 
for  Expedited  Action 

Mao*  4, 1993. 

Teke  notice  that  on  April  30,  1993, 
Carnegie  Natural  Gas  Company 
("Carnegie")  filed  a  request  for  waiver  of 
§  154.305(i)  of  the  Commission's 
regulations  and  the  relevant  provisions 
of  Carnegie's  FERC  gas  tariff  to  permit 
Carnegie  (1)  to  temporarily  withhold 
from  three  of  its  four  jurisdictional  firm 
sales  customers  (UGI  Utilities,  Inc., 
Columbia  Gas  of  Pennsylvania,  Inc..  and 
Columbia  Gas  of  Ohio.  Inc.)  their 
QllfM:able  shares  of  the  February  28. 


1993  balance  of  the  demand  refund 
subaccount  of  Carnegie's  Account  No. 
191,  and  (2)  to  clear  the  February  28. 
1993  balance  of  the  commodity  refund 
subaccount  of  Carnegie's  Account  No. 
191  by  offsetting  it  against  the  current 
amortizing  subaccount  balance. 

Carnegie  requests  that  the 
Commission  grant  the  requested  waiver 
to  withhold  refunds  from  the  three 
above  customers  until  the  date  the 
Commission  issues  a  final  order 
approving  implementation  of  Carnegie's 
restructured  services  pursuant  to  Order 
Nos.  636  and  636-A  in  Docket  No. 
RS92-30-O0O.  Carnegie  states  that  its 
request  for  waiver  to  withhold  the 
balance  of  its  demand  refund 
subaccount  is  in  accordance  with  an 
Agreement  in  Principle  concerning  the 
disposition  of  Carnegie's  Account  No. 
191  costs,  and  does  not  apply  to  it^ 
fourth  jurisdictional  sales  customer, 
New  Jersey  Natural  Gas  Company, 
which  is  not  a  signatory. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  tc 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-10912  Filed  5-7-93;  8:45  am] 

BILUNG  CODE  1717-01-M 

[Docket  No.  TQ93-&-21-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  4, 1993. 

"Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  April  30, 1993,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
to  be  effective: 

May  1,1993 

Thirty-sixth  Revised  Sheet  No.  26 
Twenty-ninth  Revised  Sheet  No.  26.1 


Thirty -fourth  Revised  Sheet  No.  26  A 
Twenty-ninth  Revised  Sheet  No.  26A.1 
Twenty-fourth  Revised  Sheet  No.  26B.1 
Eighteenth  Revised  Sheet  No.  26C.1 
Twenty-Rfth  Revised  Sheet  No.  26D 
Thirty-second  Revised  Sheet  No.  163 

Columbia  states  the  sales  rates  set 
forth  on  Twenty-ninth  Revised  Sheet 
No.  26.1  reflect  an  overall  increase  of 
37.96c  per  Dth  in  the  April  1, 1993  CDS 
commodity  rate.  In  addition,  the 
transportation  rates  set  forth  on 
Eighteenth  Revised  Sheet  No.  26C.1  and 
Twenty-fifth  Revised  Sheet  No.  26D 
reflect  an  increase  in  the  Fuel  Charge 
component  of  0.89c  per  Dth. 

Columbia  states  that  copies  of  the 
filing  are  being  mailed  to  all 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  May  11, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cakhell. 
Secretary. 
IFR  Doc.  93-10898  Filed  5-7-93;  8:45  am) 

B4LUNa  CODE  (Tir-OI-M 


[Docket  No.  RP9»-10fr-000] 

El  Paso  Natural  Gas  Co.;  Tariff  RUng 

May  4. 1993. 

Take  notice  that  on  April  30, 1993,  El 
Paso  Natural  Gas  Company  ("El  Paso"), 
tendered  for  filing,  pursuant  to  part  154 
of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
and  in  accordance  with  Sections  22  and 
21,  Take-or-Pay  Buyout  and  Buydown 
Cost  Recovery,  of  El  Paso's  First  Revised 
Volume  No.  1-A  and  Second  Revised 
Volume  No.  1  FERC  Gas  Tariffs, 
respectively,  certain  tariff  sheets  to 
become  effective  June  1, 1993.  The 
tendered  tariff  sheets  reflect  a  revision 
to  the  Monthly  Direct  Charge  and 
Throughput  Surcharge  based  on 
additional  buyout  end  buydown  costs 
associated  with  contracts  that  were  in 
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litigation  or  arbitration  as  of  March  31, 
1989.  El  Paso  states  that  these  costs  have 
not  been  included  in  any  of  El  Paso's 
previous  filings  to  recover  certain 
buyout  and  buydown  costs. 

El  Paso  states  that  it  has  proposed  to 
amortize  the  direct  bill  portion  (25%)  of 
such  additional  amount  included  in  its 
filing  over  a  twelve  (12)  month 
amortization  period  extending  through 
May  31, 1994.  El  Paso  proposed  that  the 
Throughput  Surcharge  attributable  to 
the  recovery  of  the  amount  in  the  filing 
be  amortized  over  a  period  commencing 
June  1, 1993  through  March  31. 1996 
which  is  consistent  with  El  Paso's 
authorization  at  Doclcet  No.  RP92-115- 
000  to  consolidate  the  amortization 
periods  for  the  volumetric  surcharge 
from  each  previous  take-or-pay  filing 
into  a  single  amortization  period 
terminating  March  31, 1996.  El  Paso 
states  that  the  Throughput  Surcharge 
has  increased  $0.0007  per  dth,  from 
$0.0415  per  dth  to  $0.0422  per  dth. 

Pursuant  to  section  21.6  of  El  Paso's 
Volume  No.  1  Tariff,  El  Paso  is  required 
to  file  with  the  Commission  certain 
information  supporting  the  buyout  and/ 
or  buydown  amounts  paid.  Accordingly, 
El  Paso  states  that  it  is  submitting 
concurrently,  under  separate  cover 
letter,  the  schedules  reflecting  such 
information  for  which  El  Paso  has 
requested  confidential  treatment. 

El  Paso  requested  that  the 
Commission  accept  the  tendered  tariff 
sheets  to  become  effective  June  1, 1993. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  interstate  pipeline 
system  transportation  and  sales 
customers  of  El  Paso  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-10900  Filed  5-7-93;  8:45  am) 
■LUNG  COOC  t717-ei-«i 


[Docket  No.  RP93-16-001] 

El  Paso  Natural  Gas  Co.;  Motion  To 
Placa  Tariff  Sheets  Into  Effect 

May  4, 1993. 

Take  notice  that  on  April  30, 1993,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing,  pursuant  to  Rule  212 
of  the  Federal  Energy  Regulatory 
Commission's  ("Commission")  Rules  of 
Practice  and  Procedure,  18  CFR  385.212, 
a  motion  to  place  into  effect  on  May  1, 
1993  certain  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A 
and  Third  Revised  Volume  No.  2,  which 
establish  procedures  to  protect  the 
operating  integrity  of  El  Paso's  pipeline 
system  in  the  event  of  a  supply 
underperformance. 

El  Paso  states  that  on  October  30, 
1992  at  Docket  No.  RP93-16-000,  it 
filed  with  the  Commission  tariff  sheets 
which  establish  certain  terms  and 
conditions  in  El  Paso's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A  and 
Third  Revised  Volume  No.  2,  to  protect 
the  operating  integrity  of  El  Paso's 
pipeline  system  in  the  event  of  a  supply 
underperformance.  El  Paso  states  that 
on  November  30, 1992  the  Commission 
issued  its  order  in  this  proceeding 
accepting  and  suspending  those  tariff 
sheets  filed  by  El  Paso  to  become 
effective  on  the  earlier  of  the 
Commission's  action  as  a  result  of  a 
scheduled  technical  conference  on  May 
1, 1993.  El  Paso  states  that  the  order  also 
directed  that  a  technical  conference  be 
convened  within  thirty  (30)  days, 
followed  by  a  Staff  report  to  the 
Commission  within  ninety  (90)  days. 

El  Paso  states  that  on  January  28, 1993 
a  technical  conference  was  convened  to 
address  certain  issues  raised  by  El 
Paso's  filing.  El  Paso  states  that 
inasmuch  as  the  Commission  has  taken 
no  further  action  since  the  technical 
conference,  El  Paso  is  moving  to  place 
the  tendered  tariff  sheets  into  effect  on 
May  1, 1993,  as  permitted  by  ordering 
paragraph  (A)  of  the  Commission's 
November  30, 1992  order. 

El  Paso  states  that  copies  of  the 
document  were  served  upon  all 
interstate  pipeline  system  transportation 
customers  of  El  Paso,  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  Docket  No. 
RP93-16-000.  and  all  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 


filed  on  or  before  May  11, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Secretary. 

IFR  Doc.  93-10904  Filed  5-7-93;  8:45  ami 
BILUNG  CODE  0717-01-11 

[Docket  No.  CP9»-325-000] 

Granite  State  Gas  Transmission,  Inc.; 
Application 

May  4, 1993. 

"Take  notice  that  on  May  3, 1993, 
Granite  State  Gas  Transmission,  hic. 
(Granite  State),  300  Friberg  Parkway, 
Westborough.  Massachusetts  01581, 
filed  in  Docket  No.  CP93-325-000  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  abandon  a  direct  firm 
sale  of  natural  gas  to  the  United  States 
Air  Force  at  Pease  Air  Force  Base 
(Pease)  and  to  reallocate  equivalent 
volumes  of  gas  to  its  distribution 
affiliate.  Northern  Utilities,  Inc. 
(Northern  Utilities),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Granite  State  proposes  to 
abandon  the  firm,  direct  sale  of  1,248 
dekatherms  of  natural  gas  per  day  to 
Pease  in  Portsmouth,  New  Hampshire. 
Granite  State  states  that  the 
decommissioning  of  Pease  began  in 
1990  and  that  Pease  has  not  taken  any 
firm  natural  gas  since  May  1992.  Granite 
State  further  states  that  Pease  will 
discontinue  taking  intemiptible  natural 
gas  later  in  1993. 

Granite  State  further  proposes  to 
reallocate  the  1.248  dekatherms  of 
natural  gas  per  day  to  Northern  Utilities 
for  service  to  the  Pease  Development 
Authority  which  is  developing  Pease  for 
commercial  use  in  the  private  sector. 

Granite  State  asserts  that  it  is 
experiencing  a  revenue  loss  of 
approximately  $50,000  per  month  due 
to  unrecovered  costs  that  were  allocated 
to  the  non-jurisdictional  sale.  Therefore. 
Granite  State  also  proposes  to  revise  its 
Purchased  Gas  Cost  Adjustment  and 
Transportation  Cost  Adjustment, 
Sections  19  and  20  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
reflect  the  proposed  amendment  and 
reallocation  of  capacity. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
application  should  on  or  before  May  19, 


Federal  Register  /  Vol.  58.  No.  88  /  Monday,  May  10.  1993  /  NoUces 


27559 


1993.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211}  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  siich  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Granite  State  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-10908  Filed  5-7-93;  8:45  am] 

B4LUNG  CODE  ITir-OI-M 

[Docket  No.  TQ93-2-53-000] 

K  N  Energy,  Inc.;  Proposed  Changes  In 
FERC  Gas  Tariff 

May  4,  1993. 

Take  notice  that  K  N  Energy,  Inc.  ("K 
N")  on  April  30, 1993  tendered  for  filing 
proposed  changes  in  its  FERC  Gas  Tariff 
to  adjust  the  rates  charged  to  its 
jurisdictional  customers  pursuant  to  the 
Purchased  Gas  Adjustment  provision 
(Section  19)  of  the  General  Terms  and 
Conditions  of  K  N's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-B  to  reflect 
changes  in  the  Current  Adjustment.  The 
filing  proposes  increases  (decreases)  to 
K  N's  rates  per  Mcf  as  set  forth  in  the 
table  below: 


Zone  1 

Zone  2 

CD,  SF  and  WPS  Com- 
modity   

D1  Demand 

$0.0692 
0.0007 
0.0154 
0.0014 
0.0853 

$0.0692 
0  0010 

D2  Demand 

0  0169 

WPS  Demand  

0  0020 

lOR  Coonmodity 

0.0871 

K  N  states  that  the  filing  reflects 
revision  to  its  base  tariff  rates  to  reflect 
projected  weighted  average  gas  costs  for 
the  quarter  ending  August  31, 1993.  The 
proposed  effective  date  for  the  rate 
changes  is  June  1, 1993. 

K  N  states  that  copies  of  the  filing 
were  served  upon  K  N's  jurisdictional 
customers  and  interested  pubhc  bodies. 

Any  person  desiring  to  oe  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should,  on  or  before  May  11, 1993, 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  a  petition 
to  intervene  or  a  protest  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-10918  Filed  5-7-93;  8:45  am) 

8ILUNG  CODE  e717-01-U 


[Docket  No.  TQ93-3-1 5-OOOJ 

Mid  Louisiana  Gas  Co.;  Proposed 
Change  of  Rates 

May  4. 1993. 

Take  notice  that  Mid  Louisiana  Gas 
Company  ("Mid  Louisiana")  on  April 
29,  1993,  tendered  for  filing  a  part  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  the  Tariff  Sheet  and  proposed 
effective  date  as  set  forth  below: 

Ninety-sixth  revised  sheet  Sheet  No.  3a 
superseding:  Ninety-fifth  revised  Sheet  No. 
3a.  May  1,1993. 
May  1, 1993 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Ninety-Sixth  Revised 
Sheet  No.  3a  is  to  reflect  current  gas 
costs  for  the  month  beginning  May  1. 
1993,  in  compliance  with  the 
Commissions  Regulations  issued  in 
Order  Nos.  483  and  483-A. 


Mid  Louisiana  states  that  Ninety- 
Sixth  Revision  Sheet  No.  3a  is  to  reflect 
an  increase  of  $0.7379  in  Mid 
Louisiana's  current  cost  of  gas, 
exclusive  of  surcharge. 

Mid  Louisiana  states  that  the  tariff 
sheet  was  filed  as  an  out-of-cycle  PGA 
to  reflect  the  latest  estimated  gas  cost  to 
Mid  Louisiana  from  its  various 
suppliers.  Mid  Louisiana  states  that  the 
majority  of  these  suppliers  have 
contracts  with  Mid  Louisiana  which 
contain  pricing  provisions  which  are 
tied  to  the  spot  market  price  of  gas. 

Mid  Louisiana  states  that  copies  of 
this  filing  have  been  mailed  to  each  of 
its  jurisdictional  customers  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-10894  Filed  5-7-93;  8:45  am) 

BILUNG  CODE  CTIT-OI-M 


[Docket  TQ93-4-1 5-000) 

Mid  Louisiana  Gas  Co.;  Proposed 
Changes  of  Rates 

May  4, 1993. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  April  30, 
1993,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Ninety-Seventh  Revised  Sheet 
No.  3a,  with  a  proposed  effective  date  of 
Junel,  1993. 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Ninety-Seventh  Revised 
Sheet  No.  3a  is  to  reflect  a  $0.0393  per 
Mcf  increase  in  its  current  cost  of  gas. 

Mid  Louisiana  states  that  copies  of  the 
filing  were  served  upon  all  of  Mid 
Louisiana's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
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DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
G)mmission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  talien,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loia  D.  CasheU, 
Secretary. 

IFR  Doc  93-10906  Filed  S-7-93;  8:45  am] 
■UMO  cooe  tn7-oi-M 


[Docket  No.  TQ9S-10-2S-000  TM93-fr-2S- 
000] 

Mississippi  River  Transmission  Corp.; 
Rata  Change  Filing 

May  4, 1993. 

Take  notice  that  on  April  30, 1993, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
First  Revised  Eighty-Fifth  Revised  Sheet 
No.  4  and  First  Revised  Forty-Fourth 
Revised  Sheet  No.  4.1  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1  to 
be  efl^ve  May  1. 1993.  MRT  states 
that  the  purpose  of  the  instant  filing  is 
to  reflect  an  out-of-cycle  purchase  gas 
cost  adjustment  (PGA). 

MRT  states  that  First  Revised  Eighty- 
Fifth  Revised  Sheet  No.  4  and  First 
Revised  Forty-Fourth  Revised  Sheet  No. 
4.1  reflect  an  increase  of  75.45  cents  per 
MMBtu  in  the  commodity  cost  of 
purchased  gas  from  PGA  rates  contained 
in  the  out-of-cycle  filing  to  be  effective 
April  1. 1993  in  Docket  No.  TQ93-»- 
25-000.  MRT  also  states  that  since  the 
March  30, 1993  filing  date.  MRT  has 
experienced  changes  in  purchase  and 
transportation  costs  for  its  system 
supply  that  could  not  have  been 
reflected  in  that  filing  under  current 
Commission  regulations. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  MRT's 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas.  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  tie 
filed  on  or  before  May  11. 1993.  Protests 


will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-10895  Filed  5-7-93;  8:45  am] 

BtLUNO  COOC  •717-Ot-M 

[Docket  No.  TQ93-t1-25-000] 

Mississippi  River  Transmission  Corp.; 
ProDOsed  Changes  In  FERC  Gas  Tariff 

May  4, 1993. 

Take  notice  that  on  April  30, 1993 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
First  Revised  Eighty-Sixth  Revised 
Sheet  No.  4  and  First  Revised  Forty- 
Fifth  Revised  Sheet  No.  4.1  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  to  be  effective  June  1, 1993. 

MRT  states  that  the  instant  filing 
suspends  the  commodity  surcharge 
adjustment  required  by  18  CFR 
154.305(d)  and  paragraph  17.31  of 
MRT's  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  MRT  requests  the 
necessary  waivers  of  the  Commissicm's 
regulations  and  MRT's  FERC  Gas  Tariff 
so  that  the  sheets  filed  may  become 
effective  June  1, 1993.  MRT  states  that 
this  surchai^a  suspension  is  fully 
consistent  with  those  approved  in 
recent  Commission  orders  in  Texas 
Eastern  Transmission  Corporation,  62 
FERC  161,177  (1993)  and  CNG 
Transmission  Corporation,  63  FERC 
161,049(1993). 

MRT  states  that  a  copy  of  the  revised 
tariff  sheets  is  being  mailed  to  each  of 
Min"s  jurisdictional  sales  customers 
and  to  the  State  Commissions  of 
Arkansas,  Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  11, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Loic  D.  CasheU. 

Secretary. 

IFR  Doc  93-10896  Filed  5-7-93;  8:45  am] 

BMXWa  COOC  •n7-01-M 


[Docket  No.  ER93-11 4-000] 
Montana  Power  Co.;  Filing 

April  30, 1993. 

Take  notice  that  on  April  27. 1993. 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  supplement  to  its  original  filing  of  a 
Transmission  Agreement  executed  by 
the  United  States  of  America, 
Department  of  Energy,  acting  by  and 
through  the  Bonneville  Power 
Administration  and  Montana  Intertie 
Users. 

.\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  14, 1993,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-10893  Piled  5-7-93;  8:45  am] 

BILUNa  CODE  S717-01-M 


[Docket  No.  RP89-137-0111 

Northwest  Plpeiir>e  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

May  4. 1993. 

Take  notice  that  on  April  30. 1993, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

First  Revised  Volume  No.  1 

Second  Sub  First  Amended  Fifty-Seventh 

Revised  Sheet  No.  10 
Sub  Sixtieth  Revised  Sheet  No.  10 
Sub  Sixty-First  Revised  Sheet  No.  10 
Sub  Sixty-Second  Revised  Sheet  No.  10 
Sub  Sixty-Third  Revised  Sheet  No.  10 
First  Revised  Sixty-Fourth  Revised  Sheet  No. 

10 
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Second  Sub  Sixty-Fourth  Revised  Sheet  No. 

10 
Sub  Sixty-Sixth  Revised  Sheet  No.  10 
First  Revised  Sixty-Seventh  Revised  Sheet 

No.  10 
Second  Sub  Sixty-Seventh  Revised  Sheet  No. 

10 
First  Revised  Sixty-Eighth  Revised  Sheet  No. 

10 
Second  Sub  Sixty-Eighth  Revised  Sheet  No. 

10 
Sub  Sixty-Ninth  Revised  Sheet  No.  10 
Sub  Seventieth  Revised  Sheet  No.  10 
Sub  Seventy-First  Revised  Sheet  No.  10 
Sub  First  Revised  Sheet  No.  10.1 
First  Revised  Second  Revised  Sheet  No.  10.1 
Second  Sub  Second  Revised  Sheet  No.  10.1 
Sub  Third  Revised  Sheet  No.  10.1 
Sub  Fourth  Revised  Sheet  No.  10.1 

The  purpose  of  this  filing  is  to  reverse 
the  13.95c  per  MMBtu  negative 
Supplier  Settlement  Payment  ("SSP") 
surcharge  adjustment,  that  applied  to 
Northwest's  sales  rates  between 
November  1,  1989  and  October  31, 1990. 
Upon  approval  of  this  filing,  Northwest 
shall  invoice  all  affected  sales  customers 
an  amount  that  is  computed  by 
multiplying  13.95c  per  MMBtu  by  each 
customer's  purchase  volumes  during  the 
aforementioned  collection  period.  Such 
.billings  shall  also  include  interest 
icalculated  from  each  invoice  payment 
date,  during  the  under-collection 
period,  through  the  invoice  mailing  date 
associated  with  the  13.95c  reversal. 

This  filing  has  been  served  upon 
INorthwest's  jurisdictional  customers 
and  state  regulatory  commissions  in 
INorthwest's  market  area. 
'    Any  person  desiring  to  protest  said 
Ifiling  should  file  a  protest  with  the 
[Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
"with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  11, 1993.  Protests 
jwill  be  considered  by  the  Commission 
iin  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cuhell. 
Secretary. 
IFR  Doc.  93-10899  Filed  5-7-93;  8:45  ami 

BLUNG  CODE  •717-01-M 

{t>ocket  No.  RP93-1 07-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Filing  in  Compliance  with  §18.9  of 
Panhandle's  Tariff 

May  3. 1993. 

Take  notice  that  on  April  29, 1993, 
Panhandle  Eastern  Pipe  Line  Company 


(Panhandle)  filed  in  compliance  with 
the  provisions  of  §  18.9  of  the  General 
Terms  and  Conditions  of  Original 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
recover  from  the  City  of  Hazelton, 
Kansas  (Hazelton)  its  proportional  share 
of  the  total  unrecovered  amounts 
remaining  in  Panhandle's  Account  191 
at  the  time  Section  18  through  18.8  of 
Panhandle's  General  Terms  and 
Conditions  became  inapplicable  to 
Hazelton.  Panhandle  requests 
immediate  authority  to  direct  bill  the 
amount  included  in  Appendix  A  of  its 
filing,  without  further  notice,  notice  of 
the  applicability  of  this  tariff  provision 
having  already  been  provided. 

Panhandle  states  that  it  has 
previously  filed  for  and  received 
authority  to  abandon  sales  service  to 
Hazelton  and  thus,  the  provisions  of 
Section  18.9  of  its  tariff  are  applicable 
to  Hazelton.  Panhandle  has  included  in 
its  filing  workpapers  setting  forth  the 
calculation  of  Hazelton 's  direct  bill 
responsibility  to  Panhandle.  Panhandle 
states  that  its  filing  is  without  prejudice 
to  its  rights  to  the  full  recovery  of  the 
costs  encompassed  by  Section  18.9  of 
the  General  Terms  and  Conditions  in 
the  event  of  changes  in  Commission 
orders. 

Panhandle  states  that  a  copy  of  the 
filing  was  mailed  to  Hazelton  and  the 
affected  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
May  10, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc  93-10911  Filed  5-7-93;  8:45  am] 

BUUNG  CODE  t717-01-M 


[Docket  No.  TM93-1-8-000] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  4. 1993. 

Take  notice  that  on  April  30, 1993, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  the 
following  revised  sheet  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1: 

Tenth  Revised  Sheet  No.  4C 

South  Georgia  states  that  the  proposed 
tariff  sheet  is  being  filed  with  a 
proposed  effective  date  of  June  1, 1993. 
The  aforesaid  tariff  sheet  reflects 
changes  in  South  Georgia's  fixed  take- 
or-pay  surcharge  to  reflect  the  prevailing 
interest  rates  approved  by  the 
Commission.  The  referenced  tariff  sheet 
reflects  revised  monthly  take-or-pay 
charges  which  apply  to  customers 
electing  to  amortize  their  obligation  over 
monthly  payments. 

South  Georgia  states  that  copies  of  the 
filing  were  served  upon  South  Georgia's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (§§  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  11, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  93-10907  Filed  5-7-93;  8:45  am] 

BILUNC  CODE  (717-01-W 


[Docket  No.  TQ9J-3-7-000J 

Southern  Natural  Gas  Co.;  Proposed   - 
Changes  in  FERC  Gas  Tariff 

May  4. 1993. 

"Take  notice  that  on  April  30,  1993, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1: 

One  Hundred  Twenty-Eighth  Revised  Sheet 

No.  4A 
Forty-First  Revised  Sheet  No.  4B 
Forty-Seventh  Revised  Sheet  No.  4J 
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Southern  states  that  the  proposed 
tariff  sheets  and  supporting  information 
are  being  filed  with  a  proposed  effective 
date  of  June  1,  1993,  pursuant  to  the 
Purchased  Gas  Adjustment  clause  of  its 
FERC  Gas  Tariff.  "ITiis  filing  represents 
an  out-of-cycle  PGA  adjustment,  which 
Southern  bias  submitted  to  reflect  the 
unanticipated  increases  in  its  purchased 
gas  costs  as  a  result  of  the  recent  rise  in 
gas  prices.  Southern  has  stated  that  the 
projections  made  in  its  most  recent 
annual  PGA  filing  of  February  1,  1993 
in  Docket  No.  TA93-1-7-000,  which 
the  Commission  accepted  effective  April 
1, 1993,  are  below  current  prices. 

Southern  has  requested  such  waivers 
of  the  CoR>mi.ssion's  Regulations  as  are 
necessary  to  allow  such  out-of-cycle 
PGA  adjustment  to  become  effective 
June  1,  1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
end  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211.  AH  such  petitions  and 
protests  should  be  filed  on  or  before 
May  11, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  perties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CAshell, 
Sectetaiy. 

|FR  Doc.  93-10914  Filed  5-7-93;  8:45  ami 
BtUJNQ  COM  «717-01-« 

[Dockrt  Na  RP93-1 12-0001 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  4.  1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  30, 1993  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

Original  Sheet  No.  156 
Original  Sheet  No.  157 
Original  Sheet  Na  15S 

The  proposed  effective  date  of  these 
tariff  sheets  is  June  1, 1993. 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  filed  pursuant  to 
§  15.2(B)  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1,  and 


as  a  limited  application  pursuant  to 
section  4  of  the  Natural  Gas  Act.  15 
U.S.C.  section  717c  (1988).  Order  Nos. 
636,  et  seq.  issued  in  Docket  No.  RM91- 
11,  the  orders  accepting  Texas  Eastern's 
Order  No.  636  compliance  filing,  subject 
to  conditions,  issued  January  13, 1993, 
and  April  22. 1993.  in  Texas  Eastern 
Transmission  Corp.,  Docket  Nos.  RS92- 
11-000,  RS92-1 1-003.  RS92-1 1-004. 
RP88-67-000,  et  al.  (Phase  I/Rates),  and 
the  Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
("Commission"). 

In  the  April  22  Order,  the 
Commission  accepted  Texas  Eastern's 
Sixth  Revised  Volume  No.  1,  subject  to 
conditions,  and  permitted  Texas  Eastern 
to  implement  its  restructured  services  in 
compliance  with  Order  No.  636  effective 
June  1,  1993.  Texas  Eastern  states  that 
the  filing  constitutes  its  initial  filing  to 
recover  its  Account  192  Costs, 
attributable  to  gas  purchases  made  prior 
to  June  1, 1993,  that  were  incurred  as  a 
consequence  of  Texas  Eastern  providing 
a  bundled  merchant  function. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
Authorized  Purchasers  of  Natural  Gas 
horn  Texas  Eastern  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  11, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil, 
Secretary. 
(PR  Doc.  93-10917  Filed  5-7-93;  8:45  am) 

BlUiNC  CODC  fn7-«1-M 


[Docket  No8.  RP89-160-016.  RP92-165- 
014,  and  RP89-114-001] 

Trunkline  Gas  Co.;  Compliance  Tariff 
Filing 

May  4. 1993. 

Take  notice  that  on  April  30, 1993, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  revised  pro  forma 
tariff  sheets  applicable  to  its  sales  and 


transportation  services  contained  in 
Appendix  A  to  its  filing,  in  conformity 
with  Ordering  Paragraph  (C)  of  the 
Commission's  March  2, 1993  Order 
Affirming  in  Part  and  Modifying  in  Part 
Initial  Decision,  62  FERC  161,198 
(1993).  Trunkline  states  that  the  pro 
forma  tariff  sheets  are  to  become 
effective  upon  their  approval  by  the 
Commission,  after  the  issuance  of  a 
"final  order"  in  Docket  Nos.  RP89-160- 
OOO;  et  al. 

Trunkline  further  states  that  in 
addition  to  the  pro  forma  tariff  sheets 
contained  in  Appendix  A,  its 
compliance  filing  also  includes  revised 
tariff  sheets  in  the  appendices  described 
below: 

Appendix  B  consists  of  revised  tariff 
sheets  to  be  effective  November  1,  1992, 
December  1, 1992  and  January  1, 1993, 
which  reflect  the  approved  settlement 
rates  set  forth  in  the  Docket  No.  RP92- 
165-000  Settlement;  and. 

Appendix  C  consists  of  revised  tariff 
sheets  to  be  effective  November  1,  1989, 
December  1,  1989,  January  1, 1990, 
March  1, 1990.  June  1, 1990.  September 
1, 1990,  October  1, 1990,  November  1, 

1990.  December  1. 1990,  January  1, 

1991,  March  1, 1991,  June  1, 1991. 
September  1, 1991,  October  1. 1991,  and 
November  1, 1991.  which  reflect  the 
approved  settlement  rates  set  forth  in 
the  Docket  No,  RP89-160-000 
Settlement,  adjusted  to  reflect  PGA,  GRI 
and  ACA  filings,  as  permitted  by 
Section  3  of  Article  III  of  that 
Settlement. 

Trunkline  also  states  that  these 
Appendices  B  and  C  tariff  sheets  are 
submitted  for  historical  purposes — since 
all  have  since  been  superseded — to 
assist  in  the  calculation  of  refunds  to  be 
provided  in  accordance  with  the 
Settlement  Agreements  filed  in  each  of 
Docket  No.  RP89-1 60-000,  et  al.  and 
Docket  No.  RP92-1 65-000. 

Trunkline  states  that  it  has  served  a 
copy  of  the  filing  on  its  jurisdictional 
customers,  interested  state  commissions 
and  parties  to  the  proceeding  in  the 
above-referenced  docket  numbers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  AH  such  protests  should  be 
filed  on  or  before  May  11. 1993.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Laic  D.  Cashell, 

Secretary. 

IFR  Doc.  93-10905  Filed  5-7-93;  8:45  am] 

BUMG  CODE  ITir-OI-M 
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Office  of  Fossil  Energy 
[FE  Docket  Na  9:^-36-NG] 

Pawtucket  Power  Associates  Umlted 
Partnership;  Order  Granting  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy.  DOE 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  on  May  3, 
1993,  granting  Pawtucket  Power 
Associates  Limited  Partnership 
authorization  to  import  up  to  10.584  Bcf 
of  natural  gas  from  Canada  over  a  two- 
year  term,  beginning  on  the  date  of  first 
dahvery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room.  3F-056,  Forrestal 
Building,  100  Independence  Avenue, 
SW.,  Washington.  D.C.  20585,  (202) 
586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  May  4, 1993. 
Gifford  B.  Tomaszcwski. 
Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc  93-11003  Filed  6-7-93;  8:45  amj 
nuMQ  cooe  aiso-oi-m 


IFE  Docket  Na  93-34-NG] 

TransCanada  Pipelines  Limited  and 
Great  Lakes  Gas  Transmission  Umlted 
Partnership;  Order  Granting 
Authorization  to  Import  and  Export 
Natural  Gas  From  and  to  Canada 

agency:  Office  of  Fossil  Energy.  EXDE. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
'hat  it  has  issued  an  order  granting 
TransCanada  Pipelines  Limited 
authorization  to  import  and  export 
1,405,000  Mcf  per  day  of  natural  gas 
over  a  period  beginning  the  date  of  this 
order  and  extending  through  November 
1.  2005.  Since  the  import  and  export 
volumes  were  previously  authorized  to 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  in  DOE/FE 
Decision  and  Order  No.  425,  this  order 


substitutes  TransCanada  for  Great  Lakes 
and  vacates  Order  No.  425. 

The  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
f202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  April  30, 1393. 
CliCEord  P.  Tsmasicwski, 
Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  93-11002  Filed  5-7-93;  8:45  am] 
■ujNacooe  M5»-oi-«i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  4654-1] 

Clean  Air  Act;  Add  Rain  Provisions; 
1993  EPA  SO2  Allowance  Auctions 
Results 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  Utle  IV  of  the 
Clean  Air  Act  and  40  CFR  part  73.  the 
EPA  is  responsible  for  implementing  a 
program  to  reduce  emissions  of  sulfur 
dioxide  {SO2),  a  precursor  of  acid  rain. 
The  centerpiece  of  the  SO2  control 
program  is  the  allocation  of  transferable 
allowances,  or  authorizations  to  emit 
SO2,  which  are  distributed  in  limited 
quantities  to  existing  utility  units  and 
which  eventually  must  be  held  by 
virtually  all  utility  units  to  cover  their 
SO2  emissions.  These  allowances  may 
be  transferred  among  polluting  sources 
and  others,  so  that  market  forces  may 
govern  their  ultimate  use  and 
distribution,  resulting  in  the  most  cost- 
effective  sharing  of  the  emissions 
control  burden. 

EPA  is  directed  under  Section  416  of 
the  Act  to  conduct  annual  sales  and 
auctions  of  a  small  portion  of 
allowances  (2.8%)  withheld  from  the 
total  allowances  allocated  to  utilitibs 
each  year.  Sales  and  auctions  are 
expected  to  stimulate  and  support  the 
allowance  market  and  to  provide  a 
public  source  of  allowances, 
particularly  to  new  units  for  which  no 
allowances  are  allocated.  In  the  Fall  of 
1992,  EPA  delegated  the  administration 
of  the  EPA  allowance  auctions  and  sales 
to  the  Chicago  Board  of  Trade  (CBOT). 
Today,  the  Acid  Rain  Division  is  giving 
notice  of  the  results  of  the  first  annual 
SO2  allowance  auctions  that  were 
conducted  by  CBOT  on  March  29. 1993. 


For  rules  governing  the  conduct  of  the 
auctions  and  sales  see  40  CFR  part  73. 

subpart  E. 

L  Offers 

A.  Total  Allowances  for  Sale 

In  the  spot  auction  (year  1995 
allowances  sold),  a  total  of  145.010 
allowances  were  offered  for  sal*:  50,000 
that  were  withheld  from  the  utilities 
and  an  additional  95,010  that  were 
voluntarily  contributed  from  utilities.  In 
the  advanca  auction  (year  2000 
allowances  sold),  a  total  of  130,500 
allowances  were  offered  for  sale: 
100.000  that  were  withheld  from  the 
utilities  and  an  additional  30.500  that 
were  contributed.  The  minimum  prices 
that  utilities  would  accept  for 
allowances  are  listed  in  Table  1. 

Table  1.— Offer  Data  for  the 
1993  Auctions 


Spot  auction 

AdvarKe  auclton 

Quantity 
offered 

Minimum 
price 

Quantity 
otlerea 

Minimum 
price 

10 

$10.00 

10.000  . 

$200  00 

5.000  ... 

210.00 

2.000  ... 

200.00 

5.000  ... 

210.00 

40 

280.00 

5.000  ... 

225.00 

1.500  ... 

282.00 

2.500  ... 

230.00 

45  

285.00 

2,500  ... 

235.00 

50 

290.00 

2.500  ... 

240.00 

55  

295.00 

2,500  ... 

245.00 

5,000  ... 

287.00 

2,500  ... 

250.00 

60  

300.00 

2,500  ... 

255.00 

2.000  ... 

300.00 

1,000  ... 

361.00 

65  

305.00 

10,000  . 

375.00 

5.000  ... 

307.00 

5,000  ... 

400.00 

70 

310.00 

45.000  . 

600.00 

75  

315.00 

1.900  ... 

1.900.00 

80  

320.00 

2.100  _. 

1,900.00 

85  

3Z5M 

90  

330.00 

95 

335.00 

100  

iAO.OO 

105 

345.00 

110  

3K).00 

115  

355.00 

120  

360.00 

125  

365.00 

130  

370.00 

135  

375.00 

1.000  ... 

377.00 

140  

380.00 

145  

385.00 

150  

390.00 

155  

395.00 

160  

400.00 

1,000  . . 

400  00 

250  

449  00 

250  

449  00 

II.  Bids 

A.  Spot  Auction  Results 

CBOT  received  106  bids  requesting 
321,354  year  1995  allowances.  36  bids 
were  successful  and  50.010  allowances 
were  sold  (see  Table  2).  Of  the  50,010 
that  were  sold  10  allowances  ware 
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contributed  from  a  utility  that  offered  10 
allowances  at  a  minimum  price  of  $10 
per  allowance.  These  10  allowances 
were  sold  to  American  Electric  Power 
Service  for  $131  per  allowance  after  the 
EPA  withheld  allowances  sold  out.  Spot 
auction  proceeds  totaled  $7,831,684. 


Table  2.— Spot  Auction  Bid  and  Purchase  Data 

(1995  Allowances] 


Bid/aOowance 


Quantity  bid 


Rrm/lndivJduaJ  bidding 


Cumulative 
total  bid  of 
quantities 


$450.00 
369.00  .. 
350.00  .. 
280.00  „ 
251.00  ., 
234.00  .. 
225.00  .. 
208.00  . 
201.00  .. 
200.00  ., 
200.00  .. 
200.00  .. 
200.00  .. 
176.00  .. 
175.00  .. 
175.00  .. 
173.00  - 
171.00  .. 
170.00  .. 
162.00  .. 
158.00  ., 
157.00  .. 
156.00  .. 
152.00  .. 
152.00  .. 
151.00  .. 
151.00  ., 
150.00  .. 
150.00  ., 
150.00  .. 
150.00  .. 
142.00  ., 
141.00  .. 
138.00  .. 
132.00  ., 
131.00  .. 
130.00  .. 
130.00  .. 
128.00  .. 
128.00  .. 
126.00  .. 
122.00  .. 
122.00  .. 
120.00  .. 
108.00  .. 
106.00  .. 
101.00  . 
101.00  ., 
100.00  .. 
100.00  . 
100.00  .. 
100.00  ., 
100.00  .. 
100.00  . 
100.00  . 
96.00  .... 
92.00  ... 
90.00  ... 
88.00  .... 


1 

1 

1 

1 

1 

1 

1 

2 

1.000 

500 

1 

1 

1 

3.000 

5.000 

1 

70 

604 

2.572 

1.277 

3 

2,636 

446 

4,085 

45 

3.300 

8.900 

10.000 

69 

500 

1 

2,914 

48 

972 

1.567 

•3.800 

1 

10.000 

729 

3 

81 

848 

27.709 

100 

3 

128 

5,000 

1,000 

1.000 

20.000 

500 

10 

2 

50 

200 

142 

35,400 

3 

2.750 


Ecotecti  Intemationai 

P.  Eric  Raiston  

National  Healthy  Air  License  Exchn. 

Energy  Planning  Tods.  Inc 

Wortd  Charitable  Trust  

Babcock  &  Wilcox  

Victor  NierT>eyer 

Energy  Plannir^g  Tools,  \nc 

Kentucky  Utilities  Company  

Hoosier  Energy  REC.  Inc .j 

Reldston  Co 

William  Brady.  Ill  

Van  Hom  Consulting  

Kentucky  Utilities  Company  

Illinois  Power 

ReWston  Co 

Savannah  Electric  and  Power  Co.  .. 
Carolina  Power  &  Light  Company  ... 

Cantor  RtzgeraW 

Carolina  Power  &  Light  Company  ... 

Energy  Planning  Tods.  Irx: 

Cardina  Power  &  Light  Company  ... 

Gulf  Power  Connpany 

Carolina  Power  &  Light  Company  ... 

Jemison  Investment  Co.,  Inc 

American  Electric  Power  Service  .... 

Kentucky  Utilities  Company  

PSI  Energy,  Inc 

Savannah  Electric  and  Power  Co.  .. 

Hoosier  Energy  REC,  Inc 

Reldston  Co 

Cardina  Power  &  Light  Company  ... 

Jemison  Investment  Co.,  Inc 't... 

Mississippi  Power  Corrtpany  

Cardina  Power  &  Light  Company  ... 
American  Electric  Power  Service  .... 


1 
2 
3 

4 

5 

6 

7 

9 

1,009 

1.509 

1.510 

1,511 

1,512 

4.512 

9,512 

9.513 

9.583 

10.187 

12,759 

14,036 

14,039 

16.675 

17.121 

21,206 

21.251 

24.551 

33,451 

43.451 

43.520 

44.020 

44.021 

46,935 

46.983 

47.955 

49.522 

53.322 

53.323 

63.323 

64.052 

64,055 

64,136 

64,984 

92.693 

92.793 

92.796 

92.924 

97.924 

98.924 

99.924 

119.924 

120,424 

120,434 

120,436 

120,486 

120,686 

120,828 

156,228 

156,231 

158.981 


IMI 
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Table  2.— Spot  Auctjon  Bio  and  Purchase  Data— Continued 

(1995  ABowancesJ 


Bki/aNowance 


8S100 

bIiioo 

80.00 

78.00 

77.00 

77.00 

77.00 

77.00 

77.00 

77.00 

76.00 

76.00 

66.00 

65.00 

60.00 

58.00 

52.00 

52.00  . 

52.00  . 

5200  . 

52.00  . 

52  00  . 

51  00  . 

51  00  . 

5000  . 

50  00  . 

50  CO  . 

5000  . 

5000  . 

50.00  . 

50.00  . 

3800  . 

26.00  .. 

11.00  ., 

11.00  ., 

10.00  .. 

10.00  .. 

6.00  .... 

5.O0  .... 

3.00  .... 

2.60  .... 

200  .... 

2.00  .... 

1.00  .... 

1.00  .... 

1.00  .... 

026  .... 


Quantity  bkj 


851 
20 
500 
5 
2.500 
2,500 
2.500 
2.500 
2,500 
2.500 
1.000 
134 
103 
4 
1.400 
10 
2,675 
2,665 
2,665 
2,665 
2,665 
2.665 
80 
133 
25,000 
11,750 
5.000 
4,000 
2,000 
1 
100 
SO 
10 
100 
2,272 
1,000 
1.000 
1,000 
50,000 
300 
100 
200 
5,000 
7,000 
10,000 
250 
1,000 


Firm/Individual  bkMing 


Awarded  a  partial  fill  of  488  out  of  3,800;  478  EPA  reserve  allowances  and  10  offered  allowances. 


11, 


B.  Advance  Auction  Besults 

CBOT  repeived  65  bids  requesting 
283,406  year  2000  allowances.  30  bids 


were  successful  and  100,000  allowances 
were  sold  (see  Table  3).  Advance 
auction  proceeds  totaled  $13,618,630. 


Table  3.— Advance  Auction  Bid  and  Purchase  Data 

[2000  Allowances! 
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Cumulative 
total  btd  of 
Quantitas 


159.832 

159.852 

160.352 

160.357 

162,857 

165.357 

167,857 

170,357 

172,857 

175,357 

176,357 

176.491 

176,594 

176,598 

177,998 

178.008 

180.683 

183,348 

186,013 

188.678 

19i;343 

194,008 

194.088 

194,221 

219,221 

230,971 

235,971 

239,971 

241.971 

241.972 

242,072 

242.122 

242,132 

242J?32 

244,504 

245,504 

246,504 

247.504 

297,504 

297,804 

297.904 

298.104 

303.104, 

310,104 

320.104 

320.354 

321.354 


3*d/aliowance 


$310.00 
275.00  .. 
25U0O  .. 
240leo  .. 
207  00  ., 


Quantity  t>)d 


1 
1 
1 
100 
1 


Firm/individual  biddirtg 


0*0  Resources  For  The  Future  . 

Fie'dston  Co 

Charles  Kdstad 

Emissiofw  Exchange  Company  . 
United  Engineers  &  Coristructofs 


Cumulative 
total  otbtd 

quantities 


1 
2 

3 

103 
104 


27566 


Federal  Register  /  Vol.  58,  No.  88  /  Monday,  May  10,  1993  /  Notices 


Table  3.— Advance  Auction  Bid  and  Purchase  Data— Continued 

[2000  Allowances] 


Bid/aMowance 


Quantity  bid 


Firm/individual  bidding 


Cumulative 
total  of  bid 
quantities 


200.00  . 
200.00  . 
171.00^. 
171.00  . 
166.00  . 
162.00  . 
161.00  . 
157.00  . 
156.00  . 
152.00  . 
151.00  . 
151.00  . 
147.00  . 
146.00  . 
142.00  . 
141.00  . 
141.00  . 
136.00  . 
132.00  . 
131.00  . 
128.00  . 
126.00  . 
125.00  . 
122.00  . 
122.00  . 
117.00  . 
101.00  . 
101.00  . 
85.00  ... 
82.00  ... 
78.00  ... 
76.00  ... 
62.00  ... 
61.00  ... 
56.00  ... 
52.00  ... 
51.00  ... 
50.00  ... 
45.00  ... 
43.00  ... 
41.00  ... 
41.00  ... 
40.00  ... 
31.00  ... 
26.00  ... 
23.00  ... 
20.00  ... 
11.00  ... 
11.00  ... 

6.00  

6.00  

5.00  

3.00  

3.00  

2.00  

1.00  

1.00  

1.00  

1.00  

0.01  


1 

1 

24 

1,209 

30 

2,554 

37 

5.272 

45 

8.170 

300 

54 

25.000 

64 

5.830 

709 

75 

87 

3.135 

100 

1.234 

114 

1 

1.696 

•55,416 

41 

500 

2,500 

2.282 

58 

5 

10,000 

5.000 

5.000 

128 

7,000 

100 

2.000 

2 

10 

8.000 

117 

25.000 

5.000 

138 

50 

1 

2.272 

100 

1,000 

830 

75.000 

1.000 

500 

5,000 

1,010 

7,000 

250 

250 

5,000 


Natural  Resources  Defense  Council 

Rekjston  Co 

William  Herrington  

Carolina  Power  &  Light  Company  .... 

William  Herrington 

Carolifui  Power  &  Light  Company  .... 

William  Hentngton 

Carolirta  Power  &  Light  Company .... 

William  Herrtr>gton 

Carolirui  Power  &  Light  Company 

Paul  Wedel 

William  Herrkigton 

Duke  Power  Company 

William  Henlngton 

Carolina  Power  &  Light  Company  .... 

Gulf  Power  Company 

William  Herrington  .^ 

William  Herrington  ". 

Carolina  Power  &  Light  Company  .... 

William  Herrir^gton 

The  Clrvannati  Gas  &  Electric  Co.  ... 

William  Herrington 

Victor  Niemeyer 

Carolina  Power  &  Light  Company  .... 
Carolirui  Power  &  Light  Company  .... 


5: 


105 

106 

130 

1.339 

1.369 

3.923 

3.960 

9,232 

9.277 

17.447 

17,747 

17.801 

42,801 

42,865 

48,695 

49,404 

49,479 

49,566 

52,701 

52,801 

54,035 

54,149 

54,150 

55.846 

111,262 

111,303 

111.803 

114,303 

116,585 

116.643 

116,648 

126.648 

131,648 

136,643 

136,776 

143.776 

143,876 

145,876 

145,878 

145,688 

153.888 

154,005 

179,005 

184,005 

184,143 

184,193 

184,194 

186,466 

186,566 

187,566 

188,396 

263,396 

264,396 

264,896 

269,896 

270,906 

277.906 

278,156 

278,406 

283,406 


•Awarded  a  partial  fin  of  44.154  out  of  55,416. 


C.  VV/io  Bid  in  the  Auctions 

The  affiliations  of  bidders  and 
purchasers  are  summarized  below. 


Federal  Register  /  Vol.  58,  No.  88  /  Monday.  May  10.  1993  /  Notices 


27567 


U«llties  „ 

Brokeraoe  Rrms 

PuMc  Interest  Groups 

Private  Investors 

Otw 


Bidders  (In  percentages) 


Spot 


52 
6 

6 

20 
14 


AdvarKe 


32 
12 

9 
38 

9 


Pufchas«rs  (in  psfcent- 
) 


Spot 


95 

5 

<1 

<1 

<1 


AdvarK* 


99 

1 

<1 

<1 

<1 


row  FURTHER  INFORMATKm  CONTACT: 
Linda  Reidt  Critchfield.  EPA/OAP/Acid 
Rain  Division  (6204J).  401  M  St..  SW. 
Washington.  DC  20460.  (202)  233-9087. 

Dated:  April  29, 1993. 
Briao  J.  McLean, 
Dinctor,  Acid  Rain  Division. 
(FR  Doc.  93-10987  Filed  5-7-93;  8:45  am) 

nUMO  CODE  (SM-50-P 


the  solicitation  has  been  published  in 
mid-July.  Contact:  George  Walker  at 
202-260-3335;  or  Michael  Baker  at  202- 
260-4958. 
Bradley  F.  Smith, 

Director,  Office  of  Environmental  Education. 
|FR  Doc.  93-10986  Filed  5-7-93;  8:45  ami 
WiXMO  CODE  MM-afr-M 


[FRL-4653-6] 

Pre-Sollcitatlon  Alert  for 
Environmental  Education  Grants; 
Important  Pre-Appllcatlon  Scheduling 
Information 

To  accommodate  the  schedule  of 
many  environmental  educators,  EPA 
plans  to  solicit  and  award 
environmental  education  grants  earlier 
in  1994  that  in  previous  years.  In  Mid- 
Julv,  EPA  intends  to  publish  in  the 
Federal  Register  a  solicitation  for  the 
third  year  of  this  annual  program.  Grant 
pre-applications  must  be  submitted  by 
mid-October  1993.  Subject  to  the 
availability  of  funds,  the  target  date  for 
the  award  of  Environmental  education 
grants  is  April  1, 1994.  Although 
deadlines  and  priorities  will  differ  from 
those  of  the  1993  program,  general 
information  about  the  program  will  be 
similar  and  can  be  found  in  last  year's 
solicitation  notice  published  in  the 
Federal  Register  on  October  16, 1992. 

How  can  I  receive  information  on  the 
Fiscal  Year  1994  Environmental 
Education  Grants  Program? 

After  the  Fiscal  Year  1993  Solicitation 
was  published,  EPA  started  a  new 
mailing  list  for  the  Fiscal  Year  1994 
Solicitation.  If  you  did  not  submit  a  pre- 
application  or  have  not  mailed  in  your 
address  this  year  and  you  wish  to 
receive  information  on  the  1994 
Environmental  Education  Grants 
Program,  you  must  mail  your  request 
along  with  your  name,  organization, 
address,  and  phone  numirar  to: 
Environmental  Education  Grants— 1994 
(A-107),  U.S.  Environmental  Protection 
Agency,  401  M.  Street,  SW., 
Washington,  DC  20460. 

Information  about  the  1994  grants 
program  will  not  be  available  until  after 


—    [FRL-4653-4] 

Science  Advisory  Board, 
Environmental  Engineering 
Committee;  Global  Climate  Change 
Engineering  Research  Subcommittee 
Open  Meeting 

May  26-27, 1993. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92^63, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's)  Global 
Climate  Change  Engineering  Research 
Subcommittee  (GCCERS)  of  the 
Environmental  Engineering  Committee 
(EEC),  will  meet  on  Wednesday,  May 
26,  and  Thursday,  May  27. 1993.  The 
meeting  will  be  at  the  U.S. 
Environmental  Protection  Agency 
(EPA),  Air  and  Energy  Engineering 
Research  Laboratory  (AEERL)  at 
Research  Triangle  Park,  North  Carolina 
27711.  The  meeting  will  begin  at  9  am 
on  Wednesday.  May  26th  and  8:30  am 
on  Thursday,  May  27th  and  will  adjourn 
no  later  than  4  pm  on  May  27lh. 

At  this  meeting,  the  GCCERS  will 
receive  briefings  from  Agency  staff,  and 
comment  on  the  draft  report  on  the 
Agency's  Global  Climate  Change 
Engineering  Research  Program,  which 
was  prepared  by  the  Agency's  Office  of 
Research  and  Development  (ORD)  staff. 
Copies  of  this  draft  report  on  the 
Agency's  Global  Climate  Change 
Engineering  Research  Program  may  be 
obtained  by  contacting  Ms.  Lynn 
Pendergraft,  Secretary  to  the  Global 
Warming  Control  Branch  of  the  Global 
Emissions  Control  Division  (Mail  Drop 
63)  at  the  U.S.  EPA's  Air  and  Energy 
Engineering  Research  Laboratory 
(AEERL),  Research  Triangle  Park.  North 
Carolina  27711  at  (919)  541-2578. 

The  proposed  charge  to  the  SAB's 
GCCERS  from  the  Agency's  ORD  is  to 
address  the  overall  global  climate 


change  engineering  research  program,  to 
evaluate  research-in-progress,  and  to 
•    examine  strategic  directions  issues  for 
the  research  program.  The  following 
areas  will  be  addressed  in  the  review: 
(1)  Greenhouse  gas  emissions 
characterization  and  data  base 
management,  and  (2)  methane 
mitigation  research  (includes  waste 
methane  energy  recovery  using  fuel 
cells,  as  well  as  coal  mine  methane 
mitigation),  and  (3)  biomass  utilization 
research  for  fossil  fuel  displacement. 
The  AEERL  staff  will  also  present  its 
strategy  for  a  more  comprehensive 
future  program,  assuming  that 
significantly  greater  resources  will 
become  available  for  engineering 
research.  The  following  questions  are 
being  asked  of  the  SAB/GCCERS:  (1)  Is 
the  EPA/ORD/ AEERL  approach  to 
global  climate  change  engineering 
research,  with  Its  focus  on  the  above 
topical  areas,  a  rational  and 
scientifically  sound  approach?  (2)  Is  the 
EPA/ORD/AEERL  approach  to  global 
climate  change  engineering  research 
sufficiently  rigorous  and  appropriately 
practical?  (3)  Are  the  current  AEERL 
projects  reasonable  and  scientifically 
sound?  (4)  Is  the  AEERL  proposed 
expanded  program  and  strategic 
direction  reasonable  and  scientifically 
sound?  (5)  If  successhil,  will  the  AEERL 
program  make  a  significant  contribution 
to  global  climate  change  research?  and 
(6)  Is  there  any  aspect  of  AEERL's 
proposed  strategic  directions  for  the 
global  climate  change  engineering 
research  program  that  should  be 
reevaluated? 

The  meeting  is  open  to  the  public  and 
seating  will  be  on  a  first  come  basis. 
Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  on  the  meeting  should  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  or  Mrs.  Dorothy  M. 
Clark.  Secretary  to  the  Global  Climate 
Change  Engineering  Research 
Subcommittee,  Science  Advisory  Board 
(AlOlF),  U.S.  Environmental  Protection 
Agency.  Washington,  DC  20460,  at  (202) 
260-6552  or  FAX  (202)  260-7118. 
Written  comments  received  by  May  12, 
1993  will  be  mailed  to  the  SAB/ 
GCCERS;  comments  received  after  that 


^ 
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date  will  be  provided  to  the  GCXIERS  at 

the  meeting.  Written  comments  of  any 
length  (at  least  35  copies)  may  be 
provided  to  the  Subcommittee  up  until 
the  meeting. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  should 
contact  Dr.  K.  Jack  Kooyoomjian  no  later 
than  May  19. 1992  in  order  to  have  time 
reserved  on  the  agenda.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  five  minutes. 

Dated:  April  26, 1993. 

A.  RotMrt  FUak. 

Acting  Staff  Director.  Science  Advisory  Board 
(AIOIF). 

|FR  Doc  93-10989  Filed  5-7-93:  8:45  am] 
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(FRL-4653-3] 

Idaho:  Adequacy  Determination  of 
State  Municipal  Solid  Waste  Permit 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 

determination  on  application  of  Idaho 

for  full  program  adequacy 

determination,  public  hearing  and 

public  comment  period. 

SUtMIARV:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RC31A).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  lendfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 


determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programscan  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

Idaho  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 
EPA  reviewed  Idaho's  MSWLF 
application  and  made  a  tentative 
determination  that  all  portions  of 
Idaho's  MSWLF  permit  program  are 
adequate  to  assure  compliance  with  the 
revised  MSWLF  Criteria.  Idaho's 
application  for  program  adequacy 
determination  is  available  for  public 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  bold  a  hearing  on  the  date  given 
below  in  the  DATES  section.  The  Region 
will  notify  all  persons  who  submit 
comments  on  this  notice  if  it  decides  to 
hold  the  bearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  CONTACTS  section  below. 
DATES:  All  comments  on  Idaho's 
application  for  a  determination  of 
adequacy  must  be  received  by  U.S.  EPA 
Region  10  by  the  close  of  business  on 
June  30, 1993.  If  a  public  hearing  is 
held,  it  will  be  scheduled  for  June  30, 
lyy3.  Idaho  will  participate  in  the 
public  hearing  held  by  EPA  on  this 
subject. 

ADDRESSES:  Copies  of  Idaho's 
application  for  adequacy  determination 
are  available  during  8:30  a.m.  to  4:30 
p.m.  during  normal  working  days  at  the 
following  addresses  for  inspection  and 
copying:  Idaho  Division  of 
Environmental  Quality,  1410  N.  Hilton, 


Boise,  ID  83706,  Attn:  Ms.  Jolene 
Carroll.  (208)  334-5860;  U.S.  EPA 
Region  10  Library,  1200  Sixth  Avenue, 
Seattle,  WA.  (206)  553-1289.  Written 
comments  should  be  sent  to  Paula 
vanHaagen,  U.S.  EPA,  HW-107, 1200 
Sixth  Avenue,  Seattle,  WA  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  vanHaagen,  U.S.  EPA,  HW-107, 
1200  Sixth  Avenue.  Seattle.  WA  98101. 
telephone  (206)  553-1847. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requirn.s  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  pehnit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction;  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  Slate/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
Slate/Tribal  Implementation  Rule.  EPA 


JMI 
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expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  Idaho 

On  April  5, 1993,  Idaho  submitted  an 
application  for  adequacy  determination. 
EPA  reviewed  Idaho's  application  and 
tentatively  determined  that  all  portions 
of  the  State/Tribe's  Subtitle  D  program 
will  ensure  compliance  with  the  revised 
Federal  Criteria.  Idaho's  program  is  not 
enforceable  on  Indian  lands. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  June  30, 1993. 
Copies  of  Idaho's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the  ADDRESSES 
section  of  this  notice.  If  there  is 
sufficient  public  interest,  the  Agency 
will  hold  a  public  hearing  on  its 
tentative  decision  on  June  30, 1993, 
from  10:30  a.m.  to  1  p.m.  at  the  Idaho 
Division  of  Environmental  Quality  in 
Boise.  Idaho. 

EPA  will  consider  ail  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  public  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Idaho's  program.  EPA 
will  make  a  final  decision  on  whether 
or  not  to  approve  Idaho's  program  by 
August  30,  1993.  and  will  give  notice  of 
it  in  the  Federal  Register.  The  notice 
will  include  a  summary  of  the  reasons 
for  the  final  determination  and  a 
res|)onse  to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
Slale/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9,  1991). 

Compliance  With  Executive  Order 
1Z29J 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 
Dana  A.  Rasmuscen. 
Regional  Administrator. 
IFR  Doc.  93-10988  Filed  5-7-93;  8:45  am) 

mUMQ  CODE  »S«0  50  P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  30, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc..  2100  M  Street,  suite  140. 
Washington.  DC  20037.  (202)  857-3800. 
For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington.  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0243. 
Title:  Section  74.551,  Equipment 

changes. 
Action:  Extension  of  a  currently 

approved  collection. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  50 
responses;  1  hour  average  burden  per 
response;  50  hours  total  annual 
burden. 
Needs  and  Uses:  Section  74.551(b) 
requires  licensees  of  aural  broadcast 
studio  transmitter  links  (STL)  or 
intercity  relay  stations  to  notify  the 
Commission  in  writing  of  minor 
equipment  changes  that  can  be  made 
without  prior  Commission 
authorization  upon  completion  of 
such  changes.  The  data  is  used  by 
FCC  staff  to  assure  that  the  changes 
made  comply  with  the  rules  and 
regulations. 
OMB  Number:  3060-0245. 
Title:  Section  74.537,  Temporary 
authorizations. 


Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  200 
responses;  2  hours  average  burden  per 
response;  400  hours  total  annual 
burden. 

Needs  and  Uses:  Section  74.537  requires 
licensees  of  aural  broadcast  studio 
transmitter  link  (STL)  or  intercity 
relay  station  to  file  an  informal 
request  for  special  temporary 
authorization  for  operations  of  a 
temporary  nature.  The  data  is  used  by 
FCC  staff  to  insure  that  the  temporary 
operation  of  an  STL  or  intercity  relay 
station  will  not  cause  interference  to 
existing  stations. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

IFR  Doc.  93-10874  Filed  5-7-93;  8:45  ami 
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[DA  93-508] 

Deadline  to  File  Pioneer's  Preference 
Requests  For  Satellite  Digital  Audio 
Radio  Service  GEN  Docket  No.  90-357 
(Ref:  RM-7400) 

May  3.  1993. 

The  Chief  Engineer  announced  that 
June  2rl993  will  be  the  final  day  for 
filing  pioneer's  preference  requests  with 
regard  to  a  petition  to  allocate  the  2310- 
2360  MHz  band  for  delivery  of  digital 
audio  radio  by  means  of  satellites.  Any 
party  filing  a  pioneer's  preference 
request  must  reference  GEN  Docket  No. 
90-357  and  RM-7400  on  the  cover  page 
of  its  request.  Parties  should  note  that 
this  Public  Notice  does  not  apply  to 
delivery  of  digital  audio  radio  by 
terrestrial  means. 

This  action  is  taken  pursuant  to  the 
Commission's  rules,  which  state  that  by 
public  notice  a  date  will  be  announced 
after  which  pioneer's  preference 
requests  relating  to  a  specific  new 
spectrum-based  service  or  technology 
will  be  accepted.  47  CFR  1.402(c) 
(1992).  The  rules  also  state  that  a 
tentative  preference  will  not  be  awarded 
an  applicant  that  has  not  submitted  a 
demonstration  of  technical  feasibility  or 
commenced  an  experiment  and  reported 
at  least  preliminary  results.  47  CFR 
5.207  (1992).  Therefore,  June  2,  1993 
also  Will  be  the  final  day  for  a  pioneer's 
preference  applicant  to  submit  the 
demonstration  of  technical  feasibility  or 
experimental  results  required  to  be 
filed. 
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For  further  infonnation.  contact 
Damon  C  Ladson.  Office  of  Engineering 

and  Technology,  (202)  853-8106. 

Federal  Communlcatioos  Commission. 

Donna  R.  Saarqr, 

Secretary. 

(FR  Doc  »3-1087S  PUad  S-7-93: 8:45  amj 
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Travd  ReimbuTMinent  Program; 
Jartuary  1. 1993-MafCh  31, 1993 

Summary  Report 

Total  Number  of  Sponaoring 

Events -  20 

Total  Number  of  Sponsoring 

Organizations -  19 

Total     Number    of    Diffar^nt 
Commissiooers/Employee* 

Attending  25 

Total  Amount  of  Reimburse- 
ment Bxpeded: 

Transportation  $12J94.00 

Subsistence 10.129.21 

Other  Expenses  „_ - 2. 420.75 

Total $25,442.96 


Sponsoring  Organization:  Association  of 
American  Railroads,  Operations  & 
Maintenance  Dept.  Conununications 
and  Signal  Division.  50  F  Street.  NW.. 
Washington.  DC    20001 
Date  of  the  Event:  January  27-31. 1993 
Description  of  the  Event:  Meeting  of  the 
Communications  Liaison 
Subcommittee,  Salt  Lake  Gty.  Utah 
Commissioners  Attending:  None 
Other  Employees  Attending:  Ralph  A. 
Haller,  Chief,  F^rivate  Radio  Bureau 
Amount  of  Reimbursement: 

Transportatioo  $311.00 

Subsistence  ^ 377.50 

Other  Expenses 30.00 

Total 718.50 


1835  K  Street.  NW..  Suite  203. 

Washingtoa,  DC  20006 
Date  of  the  Event:  January  25-26. 1993 
Description  of  the  Event:  AMTEX  93. 

New  Orleans.  Louisiana 
Commissioners  Attending:  None 
Other  Employees  Attending:  Ralph 

Haller,  Chief,  Private  Radio  Bureau 
Amount  of  Reimbursement: 

Transportation  $315.00 

Subsistence 161.50 

Other  Expenses — 39.00 

Total 515.50 


Sponsoring  Organization:  Wertheim 
Schroder  &  Company.  Equitable 
Center.  787  Seventh  Avenue,  New 
York.  New  York  10019. 
Date  of  the  Event:  March  23. 1993 
Description  of  the  Event;  The  Business 
of  Entertainment:  The  Big  Picture. 
New  York.  New  York 
Commissioners  Attending:  James  H. 

Quello 
Other  Employees  Attending:  None 
Amount  of  Reimbursement: 

Transportation $133.00 

Subsistence  - - 247.99 

Other  Expenses 126.21 

Total '  507.20 


Sponsoring  Organization:  LXE  Inc.,  303 

Research  Drive.  P.O.  Box  926000, 

Norcross,  Georgia  30092. 
Date  of  the  Event:  February  24-25. 1993 
Description  of  the  Event:  Automatic 

Identification  Manufacturers  (AIM] 

Meeting.  Dallas,  Texas 
Commissioners  Attending:  None 
Other  Employees  Attending:  David  R. 

Siddall,  Chief,  Frequency  Allocation 

Branch,  Office  of  Engineering  & 

Technology 
Amount  of  Reimbursement: 

Transportation  _ $352.00 

Subsistence  _ 141.92 

Other  Expenses 22.11 

Total 516.03 


Sponsoring  Organization:  Cardiff 

Publishing  Company,  214 

Massachuetts  Avenue  NE.,  Suite  360. 

Washington.  DC  20002. 
Date  of  the  Event:  March  23-25. 1993 
Description  of  the  Event:  International 

Mobile  Communications  Expo, 

Anaheim,  California 
Commissioners  Attending:  None 
Other  Employees  Attending:  Beverly 

Baker,  Deputy  Chief.  Private  Radio 

Bureau 
Amount  of  Reimbursement: 

Transportation  $396.00 

Subsistence  206.50 

Other  Expenses  ..„ -  88.50 

Total 693.00 


Sponsoring  Organization:  COMPTEL, 

1140  Connecticut  Avenue.  NW.,  Suite 

220,  Washington.  DC  20036. 
Date  of  the  Event:  March  2, 1993 
Description  of  the  Event:  1993  Annual 

Convention  &  Exposition,  Boston, 

Massachusetts 
Commissioners  Attending:  None 
Other  Employees  Attending:  Brian  F. 

Pontes.  Chief  of  Staff,  for  the 

Chairman 
Amount  of  Reimbursement: 

Transportation $270.00 

Subsistence  ~.  25.50 

Other  Expenses 6.00 

Total ~ 301.50 


Sponsoring  Organization:  Keller  & 

Heckman.  Law  OfBces.  Suite  500. 

Washington.  IX:  20001. 
Date  of  the  Event:  March  21-24.  1993 
Description  of  the  Event:  ENTELEC  "93. 

New  Orleans.  Louisiana 
Commissioners  Attending:  None 
Other  EmployeeyAttending:  Thomas  P. 

Stanley,  Chief  Engineer.  Office  of 

Engineering  Ic  Technology 
Amount  of  Reimbursement: 

Transportation  ~ $418.00 

Subsistence  52.55 

Other  Expenses 48.50 

Total 519.05 


Sponsoring  Organization: 
Communications  Fraud  Control 
Association.  1990  M  Street.  NW., 
Suite  508,  Washington.  DC  20036. 
Date  of  the  Event:  March  24,  26, 1993 
Description  of  the  Event:  Conference  on 
PBX  and  Voice  Mail  Fraud.  San 
Francisco.  California 
Commissioners  Attending:  None 
Other  Employees  Attending:  Gerald 
Vaughan,  Deputy  Chief,  Common 
Carrier  Bureau 
Amount  of  Reimbursement: 

Transportation $550.00 

Subsistence  474.00 

Other  Expenses —  74.50 


Sponsoring  Organization:  American 
Mobile  Telecommunications  Assoc. 


Total 


1.098.S0 


Sponsoring  Organization:  George 
Washington  University.  School  of 
Engineering  and  Applied  Science. 
Washington.  DC  20052 
Date  of  the  Event:  January  25-28, 1993 
Description  of  the  Event:  Workshop  on 
Policy  Questions  Related  to  Computer 
Networtf^,  Jacksonville.  Florida 
Commissioners  Attending:  None 
Other  Employees  Attending:  Ciharia 
Rath,  Special  Advisor  To  The 
Chairman 
Amount  of  Reimbursement: 

Transportation — «...  $400.00 

Subsistence  .„ 349.00 

Other  Expenses :....  71.19 

Total 820.19 


Sponsoring  Organization:  Institute  for 
International  Research.  437  Madison 
Avenue.  23rd  Floor,  New  York,  New 
York  10022. 

Dote  of  the  Event:  February  1-2. 1993 

Description  of  the  Event:  "Personal 
Communications  Services  (PCS): 
Position  Your  Company  For  The 
Coming  Revolution."  Dallas,  Texas 

Commissioners  Attending:  Andrew  C. 
Barrett 

Other  Employees  Attending:  None 

Amount  of  Reimbursement: 

Transportation  _ —  $36».00 

Subsistence ~  123.62 
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Other  Expenses 
Total  .... 


491.62 


Sfi0nsoring  Organization:  Independent 
Television.  INTV  Association  of 
Independent  Television  Stations  Inc.. 
1200  Eighteenth  Street,  NW..  Suite 
502,  Washington.  DC  20036. 
Date  of  the  Event:  January  23-28  1993 
Description  of  the  Event:  NATPE/INTV 
Conforenco,  San  Francisco,  California 
Commissioners  Attending: 
James  H.  Quelle.  Chairman;  Andrew 
C.  Barrett,  Commissioner;  Ervin  S. 
Duggan,  Commissioner;  Shenie  P. 
I  M.'irshnll.  Commissioner 
Otfier  Employees  Attending: 
Robert  Corn-Revere.  Senior  Advisor  to 
the  Chairman  James  H.  Quello;  John 
C.  Hollar,  Senior  Legal  Advisor  to 
Commissioner  Ervin  S.  Dug^an; 
Charles  W.  Kelley,  Chief. 
Enforcement  Division,  Mass  Media 
Bureau;  Elaine  C  Lorentz, 
Confidential  Assistant  to  Chairman 
Alfred  C.  Sikes;  Byron  F.  Marchant. 
Legal  Advisor  to  Commissioner 
Andrew  C.  Barret;  Robert  M. 
;  Pepper,  Chief,  Office  of  Flans  and 
j  Policy;  Peter  D.  Ross.  Legal  Advisor 
I  to  Commissioner  Sherrie  P. 
'  Marshall;  Thomas  Stanley.  Chief 
Engineer.  OffitM  of  Engineering  & 
To<  hnology;  Roy  J.  Stewart.  Chief, 
Mass  Media  Bureau 
iTiount  of  Reimbursement: 

-riiiiportation  S6.616.00 

.Su'iiistfjnce  6,000.55 

Oth  Iff  Expenses 1,196.81 


Tot&l 


13,813.36 


5t..  i  isoring  Grgar.ization.  Minnesota 

1: 1  oadcasters  Association,  35 1 7 

i<i  leigh  Avamie,  P.O.  Box  1603G,  St. 

I  [  uis,  Minnesota  55416 
l-'iii  o/"r/?«?iVe;ir- February  7-9,  1993 
Vci  (.  ription  of  the  Event:  Midwest 

Br  Qad(;asters  Conference. 

M  nneapolis,  Minnesota 
1  :•-)!  'i  missioners  Attending:  None 
■  ntf  Employees  Attending:  MUr.  K. 

V4n  Doom.  Deputy  Chief.  Field 

Operations  Bureau 
r\nmunt  of  Reimbursement: 

Trn  us  port  at  ion  $471.00- 

"isbitstenco  239.52 

fVhi^  expense*  43.30 


Total 


753.82 


Spc  nsoring  Organization:  NATPE 
!r  ^ernational,  2425  West  Olympic 
B  vd..  suite  550E,  Santa  Monica, 
California  90404 
Date  of  the  Event:  January  25-27, 1993 
Dtscription  of  the  Event:  1993  Program 
Conference,  San  Frandsco,  California 


Commissioners  Attending:  None 
Other  Employees  Attending:  Barbara 
Kreisman,  Chief,  Video  Services 
Division,  Mass  Media  Bureau 
Amount  of  Reimbursement: 

Transportation  S550.00 

Subsistence  _ 277.50 

Other  expenses  114.00 


Total 


941.50 


Sponsoring  Organization:  Satellite 
Broadcasting  &  Communication 
Association.  225  Reinekers  Lane, 
Suite  600,  Alexandria,  Virginia  22314. 
Date  of  the  Event:  January  12-16,  1993 
Description  of  the  Event:  Satellite  Trade 

Show,  San  Diego,  California 
Commissioners  Attending:  None 
Other  Employees  Attending:  Jonathan  D. 
Levy,  Industry  Economist,  Office  of 
Plans  &  Policy 
Amount  of  Reimbursement: 

Transportation  „ $366.00 

Subsistence  469.50 

Other  Expenses  _ 72.00 


Total 


907.50 


Sponsoring  Organization:  Toy 
Manufacturers  of  America,  200  Fihh 
Avenue,  New  York,  New  York  10010 
Date  of  the  Event:  February  10-11,  1993 
Description  of  the  Event:  American 
International  Toy  Fair,  New  York, 
New  York 
Commissioners  Attending:  None 
Other  Employees  Attending:  Barbara 
Kreisman,  Chief,  Video  Services 
Division,  Mass  Media  Bureau 
Amount  of  Reimbursement: 

Transportation  $133.00 

Subsistence  182.50 

Other  Expenses 150.28 


Total 


465.78 


Sponsoring  Organization:  U.S.  West, 
Inc.,  1020  Nineteenth  Street.  NW., 
Suite  700.,Washington,  DC  20036 
Date  of  the  Event:  March  10-12,  1993 
Description  of  the  Event:  Public  Policy 
Leadership  Conference,  Denver, 
Colorado 
Commissioners  Attending:  None 
Other  Employees  Attending:  Linda 
Oliver,  Legal  Advisor  to 
Commissioner  Duggan 
Amount  of  Reimbursement: 

Transportation  $339.00 

Subsistence  191.60 

Other  Expenses 149.60 


Total 


680.20 


Sponsoring  Organization:  United  States 
Telephone  Association,  900  19th 
Street.  NW..  Suite  800,  Washington. 
DC  20006 


Date  of  the  Event:  March  8-10, 1993 
Description  of  the  Event:  Three- Way 
Depreciation  Meetings  With  FCC. 
State  Staff,  &  New  England 
Telephone,  Boston,  Massachusetts 
Commissioners  Attending:  None 
Other  Employees  Attending:  Fatina 
Franklin,  Chief,  Depreciation  Rates 
Section,  Common  Carrier  Bureau 
Amount  of  Reimbursement: 

Transportation $14a00 

Subsistence  242.96 

Other  Expenses 38.75 


Total 


421  71 


Sponsoring  Organization:  United  States 
Telephone  Association,  900  19th 
Street,  NW.,  Suite  800,  Washington. 
DC  20006 
Date  of  the  Event:  February  21-24. 1993 
Description  of  the  Event:  Three- Way  • 
Depreciation  Meetings  With  FCC, 
State  Staff  &  Southwest  Telephone 
Company.  San  Antonio,  Texas 
Commissioners  Attending:  None 
Other  Employees  Attending:  Fatina 
Franklin,  Chief.  Depreciation  Rates 
Section  Common  Carrier  Bureau 
Amount  of  Reimbursement: 

Transportation  $446.00 

Subsistence  280.50 

Other  Ex})enses 59.00 


Total 


785.50 


Sponsoring  Organization:  Virginia 
Association  of  Broadc;ast  Educators. 
Marilou  M.  Johnson,  Assistant 
Professor,  Department  of  Mass 
Communication,  James  Madison 
University.  Harrisonburg,  Virginia 
Date  of  Event:  March  26,  1993 
Description  of  the  Event.  Spring  Meeting 
of  Virginia  Association  of  B.tjadcast 
Edu(;ator8,  Harrisonburg,  Virginia 
Commissioners  Attending:  None 
Other  Employees  Attending:  William  H. 
Hassiiiger.  Assistant  Chief, 
Engineering  Mass  Media  Bureau 
Amount  of  Reimbursement: 

Transportation  0 

Subsistence  0 

Other  Expenses $59.00 


Total 


59.00 


Sponsoring  Organization:  West  Virginia 
Broadcasters  A.ssoc-iation,  Marilyn 
Fletcher.  Executive  Director,  2120 
Weberwood  Drive.  So.  Charleston, 
West  Virginia  25303 

Date  of  the  Event:  January  31-February 
1, 1993 

Description  of  the  Event:  West  Virginia 
Broadcasters  As.90ci  at  ion's  Winter 
Conference,  So.  Charleston,  West 
Virginia 

Commissioners  Attending:  None 
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Other  Employees  Attending:  Roy  and  should  be  submitted  on  or  before             Budget.  Paperwork  Reduction  Project 

Stewart.  Chief.  Mass  Media  Bureau  July  9, 1993.                                                     3064-0074.  Washington.  DC  20503. 

Amount  of  Beimbursement:  ADDRESSES:  A  copy  of  the  submission  PDIC  Contact:  Steven  F.  Hanft.  (202) 

Transportation $318.00  ^ay  be  obtained  by  calling  or  writing             898-3907.  Office  of  the  Executive 

Subsistence 84.50  ^^  p^jQ  contact  listed.  Comments                  Secretary,  room  F^OO.  Federal 

expenses 3^^M  regarding  the  submission  should  be                Deposit  Insurance  Corporation.  550 

Total 434.50  addressed  to  both  the  OMB  reviewer               17th  Street  NW..  Washington.  DC 

'  and  the  FDIC  contact  listed  above.                  20429. 

SUPPLEMENTARY  INFORMATTON:  The  Com/nenfs;  Comments  on  this  collection 

Federal  Communications  Commission.  Government  Securities  Act  of  1986                  °^  information  are  welcome  and 

Donna  R.  Searcy.  requires  all  financial  institutions  that              should  be  submitted  on  or  before  July 

S^<^^ory-  act  as  government  seciuities  brokers  or           ^'  ^9^3. 

(PR  Doc  93-10878  Filed  5-7-93.  8:45  ami  dealers  to  notify  their  designated  federal  ADDRESSES:  A  copy  of  the  submission 

wujNO  cooc  •7i»-ei-M  regulatory  agencies  of  their  broker-  ^^Y  be  obtained  by  calling  or  writing 

■  dealer  activities,  unless  exempted  from  the  FDIC  contact  listed.  Comments 

the  notice  requirement  by  Treasury  regarding  the  submission  should  be 

FEDERAL  DEPOSIT  INSURANCE  Department  regulation  (17  CFR  part  addressed  to  both  the  OMB  reviewer 

CORPORATION  401).  Forms  G-FIN.  G-FINW,  G-FIN-4  and  the  FDIC  contact  listed  above. 

,  ,         .,      ^  „     .,      -  .-    iw  J »  ^d  C-FIN-5  have  been  developed  to  SUPPLEMEtfTARY  INFORMATION:  Insured 

OMbT*  R    Collection  Submitted  to  ^^^^  ,he  reporting  requirements  of  the  banks  must  give  the  FDIC  thirty  days' 

Review  ^j,j  advance  notice  before  increasing  assets 

AGENCY:  Federal  Deposit  Insurance  Dated  May  3  1993  ^V  "^°^  '^an  seven  and  one-half 

Corporation.  Federal  Deposit  Insurance  Corporation.  P«^f  "<  l^w'^^r.^^^  **T  '^°"^«^"''^« 

action:  NoUce  of  information  collection  Robert  E.  Feldman.  months.  The  FDIC  will  use  prompt 

submitted  to  OMB  for  review  and  n^r,^tv  Executive  Sec«.torv  "°"^^ !°     .      *"^  perhaps  forestall 

approval  under  the  Paperwork  ^rZZZ^TeZy-,,.  8:45  am)  '"^P^"'""^  ''""^  ^'  '"^«^^"'«"*''- 

Reduction  Act  of  1980. „ujnc  cooc  .714^-m                                              Dated:  May  4. 1993. 

summary:  In  accordance  with  ^"'^^'^^  ^^^'^  Insurance  Corporation. 

requirements  of  the  Paperwork  .  ,         „      ^  ..     .,      ^  ^    .     ^  Robert  E.  Feldman. 

Reduction  Act  of  1980  (44  U  S  C  InTormatlon  Collection  Submitted  to  Deputy  Executive  Secretary. 

chapter  35).  the  FDIC  hereby  gives  ^**^  *°''  R«vlew  |fr  Doc.  93-10926  Filed  5-7-93;  8:45  am) 

notice  that  it  has  submitted  to  the  Office  AGENCY:  Federal  Deposit  Insurance  bilung  code  6714-oi-m 

of  Management  and  Budget  a  request  for  Corporation.                                                                                   

OMB  review  for  the  information  ACTION:  Notice  of  information  collection  cpnrRAi  uab-timp  rriMM.QQinM 

collection  system  identified  below.  submitted  to  OMB  for  review  and  FEDERAL  MAR.TIME  COMMISSION 

exJSioi  dX^itW  aTchange  in  'RPe5S:Uon  Acro^mo'"""'  Agreement(s)  Filed;  FMa'CSAV/NAV 

substance  or  method  of  collection  Reduction  Act  of  1980. Cooperative  Working  Agreement 

rit;e:  Notices  required  of  government  SUMMARY:  In  accordance  with                          The  Federal  Maritime  Commission 

secunUes  dealers  or  brokers  (insured  requirements  of  the  Paperwork  hereby  gives  notice  of  the  filing  of  the 

state  nonmember  banks  )  Reduction  Act  of  1980  (44  U.S.C.  following  agreement(s)  pursi;ant  to 

vZT/^^%^  ^™-  ^^^'  ^  ^apter  35).  the  FDIC  he.eby  gives  section  5  of  the  Shippi^ng  Act  of  1984. 

nJwB  w      K  \ncA^noo  "°^'^^  '"°^  '*  ^^*  submitted  to  the  Office         Interested  parties  mav  inspect  and 

F^ni^tTn^tlnfi^r^lf  nxAn  °^  Management  and  Budget  a  request  for  obtain  a  copy  of  each  aire.^ment  at  the 

a^Z^Z^i^  (qoT  °^^  ""^'^^  ^°^  '^^  information  Washington.'^DC  Office  of  the  Federal 

FrSnSrv  of  flp.nnnt-  On  orn«i«n  ^^oUection  svstem  identified  below.  Maritime  Commission.  BOO  North 

R7s%7niT.lZTsS!'e  °""""-  ^^  '^"T'''^  "'^^T^'""  of  expiration  Capitol  Street.  NW..  9th  Floor, 

nonmember  banks  acting  as  government  °^'®  without  any  change  in  substance  Interested  parties  may  submit  comments 

securities  brokers  or  dealers  ^  w  T'^  r       ^o"^<'0'^-  ^        ^  on  each  agreement  to  the  Secretary. 

Number  of  Respondents:  254  I'"^  m^^'^L'^^^'m"  °^  ^''P"^  Growth.  Federal  Maritime  Commi.ssion. 

Number  of  Responses  per  ^,^  ^"""^'^  w"Z:nn7^  Washington.  DC  20573.  within  10  days 

i?esponden(  1.  ?    ^       n  .      f^"^^  r,,.B  after  the  date  of  the  Federal  Register  in 

maJ  Annual  Responses:  254.  Smncetu{l"'^Sl  ^'^'^-h  '^''  "°»'^«  «PP««^^  ''^' 

Average  Number  of  Hours  Per  Frequency  of  Relponse:  On  occasion.  7?rlln^^T^T  T^'^T.TVJ  ^T^  '" 

^^?  ;"!•■  ^-      ,  «   ^      r.          oc  Re7pondent's:  Insured  banks  planning  to  l^J-^?l  °^  V       ^  °,  ?^  ^I  °^ 

nWR  ^"«      Burden  Hours:  254.  ^^^^^^  ^^^^  ^y  more  than  seven  ^^^^\f  Regulations.  Interested  persons 

.Q?^/o  nm      ^         """";  ^^°?'  «"d  one-half  percent  during  any  three  ^^""•'^  ^°"^"'*  ^^'^^!^'°n  *''^°™  • 

395-7340,  Office  of  Management  and  consecutive  months  communicating  with  the  Commission 

^^fl:^^^.I!^°^^  Reduction  Project  Number  of  Respondents:  650.  regarding  a  pending  agreement. 

^A^XX?^'  Washington.  DC  20503.  Number  of  Responses  Per  Respondent:  Agreement  No.:  203-011298-002. 

FD/CConfacf.StevenF.  Hanft.  (202)  j                                             "^  T/t/e.  FMG/CS  AWN  A  V  Cooperative 

898-3907.  Office  of  the  Executive  Total  Annual  Responses:  650.                         Working  Agreement. 

Secretary,  room  F-400.  Federal  Deposit  Average  Number  of  Hours  Per  Response:  Parties:  Flota  Mercante  Grancolombiana 

Insurance  Corporation.  550  17th  Street  2.5.                                                                Compania  Sud  Americana  de  Vapores 

NW..  Washington.  DC  20429.  Total  Annual  Burden  Hours:  1.625.                 Naviera  Interamericana  Navicana  S.A. 

Comments:  Comments  on  this  OMB  Reviewer:  Gary  Waxman.  (202)  Synopsis:  The  proposed  amendment 

collection  of  information  are  welcome  395-7340.  Office  of  Management  and          adds  a  new  provision  to  the 


IMI 


Agreement  allowing  the  parties  to  file 
a  single  tariff,  except  where  a  party  to 
the  Agreement  does  not  wish  to 
adhere  to  such  rates,  charges  or 
conditions.  The  nonparticipating 
party  will  file  its  own  tariff  for  such 
fates,  charges  or  conditions. 
Dated:  May  4. 1993. 
By  Order  of  the  Federal  Maritime 

0>nunis8ion. 

|of«ph  C  Polking, 

S'icretary. 

|FR  Doc.  93-10939  Filed  5-7-93,  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

Aspen  Bancshares,  Inc.;  Acquisition  of 
Company  Engaged  In  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or         j 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Roserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing.  It  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decaeased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  1, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Aspen  Bancshares,  Inc.,  Aspen, 
Colorado:  to  acquire  Centennial  Savings 
Bank,  F.S.B.,  Ehirango,  Colorado,  and 
engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  3, 1993. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-10953  Filed  5-7-93;  8:45  ami 
nujNa  cooe  tnt-m-r 


City  Holding  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  insp>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applidation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applicatioiis 
must  be  received  not  later  than  June  1, 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

J.  City  Holding  Company,  Charleston. 
West  Virginia;  to  acquire  67  percent  of 
the  voting  shares  of  First  National  Bank. 
Beckley,  West  Virginia. 

2.  UBC  Holding  Company,  Inc., 
Charleston,  West  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  United 


National  Bank,  Parkersburg,  West 
Virginia. 

3.  United  Bankshares,  Inc., 
Charleston.  West  Virginia;  to  merge  with 
Financial  Future  Corporation,  Ceredo, 
West  Virginia,  and  thereby  indirectly 
acquire  First  Bank  of  Ceredo,  Ceredo. 
West  Virginia. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Gty,  Missouri  64198: 

1.  Castle  Rock  Bank  Holding 
Company,  Castle  Rock,  Colorado;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Castle  Rock  Bank,  Castle  Rock, 
Colorado. 

2.  Rice  Insurance  Agency,  Inc., 
Strasburg,  Colorado;  parent  of  First 
National  Bank  of  Strasburg,  Strasburg. 
Colorado,  to  acquire  The  Byers  State 
Bank.  Byers,  Colorado. 

C  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Central  Texas  Bankshare  Holdings. 
Inc.,  Columbus,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Columbus  State  Bank,  Columbus,  Texas. 

2.  Chico  Bancorp,  Inc.,  Chico,  Texas; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  State  Bank  of  Chico, 
Chico.  Texas. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  May  3,  1993. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-10956  Filed  5-7-93;  8:45  am| 

BHUNC  CODC  tZIO-OI-F 


Theodore  G.  and  Ann  C.  Robinson; 
Change  In  Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  nutificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Boards  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
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Board  of  Governors.  Comments  must  be 
received  not  later  tlian  May  27,  1993. 

A.  Federal  Reserve  Bank  of  Kansas 
Gty  Qohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  Theodore  G.  and  Ann  C.  Robinson, 
Maryville,  Missouri;  to  retain  an 
additional  1.78  percent  of  the  voting 
shares  of  Nodaway  Valley  Bancshares, 
Ina,  Maryville,  Missouri,  for  a  total  of 
25.58  percent,  and  thereby  indirectly 
acquire  Nodaway  Valley  Bank, 
Mairyville,  Missouri. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  May  3. 1993. 
Jennifisr  ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-10957  Filed  5-7-93;  8:45  am] 

MUNO  CODE  mO-OI-F 


George  E.  Scharpf,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Share*  of  Banks  or  Bank  Hoiding 
Companies 

The  notiflcants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofHces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  1, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1.  George  E.  Scharpf,  Colts  Neck, 
New  Jersey,  and  Ernest  Scharpf,  Old 
Bridge,  New  Jersey:  to  acquire  13.05 
percent  of  the  voting  shares  of  Amboy 
Bancorporation,  Inc.,  Old  Bridge,  New 
Jersey. 

B.  Federal  Reserve  Bank  of  Atlanta 
{Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Charles  Francis  Hebert,  Cameron, 
Louisiana;  to  retain  10.31  percent  of  the 
voting  shares  of  Cameron  Bancshares, 
Ina,  Cameron,  Louisiana,  and  thereby 
indirectly  retain  shares  of  Cameron 
State  Bank.  Cameron.  Louisiana. 


C  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  Linden  D.  Beckstead,  Preston, 
Idaho,  to  retain  26.0  percent;  Newell  G. 
Daines.  Jr.,  Logan,  Utah,  to  retain  27.77 
percent;  and  N.  George  Daines,  Logan, 
Utah,  to  retain  26.0  percent,  of  the 
voting  shares  of  Cache  Valley  Bank, 
Logan,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  4. 1993. 

Jennifisr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-10941  Filed  5-7-93;  8:45  am) 

BILUNa  COOE  «210-01-F 


Signet  Banking  Corporation;  Notice  of 
Appiication  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(l] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banlcing  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for  . 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  27, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1 .  Signet  Banking  Corporation, 
Richmond,  Virginia;  to  engage  de  novo 
through  its  subsidiary.  Signet  Strategic 
Capital  Corporation,  Richmond, 
Virginia,  in  providing  investment  advice 
as  a  commodity  trading  advisor  with 
respect  to  certain  futures  contracts  and 
options  on  futures  contracts  pursuant  to 
§  225.25(b)(19)  of  the  Board's 
Regulation  Y  and  The  Hong  Kong  and 
Shanghai  Banking  Corporation,  76 
Federal  Reserve  Bulletin  770  (1990)  and 
The  Long-Term  Credit  Bank  of  Japan, 
Limited,  79  Federal  Reserve  Bulletin 
347. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  3. 1993. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-10955  Filed  5-7-93;  8:45  am] 

BILUNG  CODE  *210-01-f 


Susquehanna  Bancshares,  inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

This  notice  corrects  a  previous  notice 
(FR  Doc.  10060)  published  at  page  ^ 
25989  of  the  issue  for  "{hursday,  April 
29,  1993. 

Under  the  Federal  Reserve  Bank  of 
Philadelphia  heading,  the  entry  for 
Susquehanna  Bancshares,  Inc.  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

J.  Susquehanna  Bancshares.  Inc., 
Lititz,  Pennsylvania;  to  merge  with 
Central  Financial  Corporation, 
Columbia.  Pennsylvania,  and  thereby 
indirectly  acquire  Farmers  First  Savings 
Bank,  Columbia,  Pennsylvania,  formerly 
known  as  Central  Savings  and  Loan 
Association. 

In  connection  with  this  application. 
Central  Financial  Corporation  has 
applied  to  become  a  bank  holding 
company  by  acquiring  Farmers  First 
Savings  Bank. 

Board  of  Governors  of  the  Federal 
Reserve  System,  May  3, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-10954  Filed  5-7-93;  8:45  am] 

BILUNO  COOE  C31»-01-f 


IMI 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

[Program  Announcement  402] 

Fiscal  Year  1994  Grants  for 
Unintentional  Injury  Prevention  and 
Control  Research  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1994  funds  for  grants  to 
support  Grants  for  Unintentional  Injury 
Prevention  and  Control  Research  was 
published  in  theTederal  Register  on 
April  21. 1993.  (58  FR  21466J.  The 
notice  is  amended  as  follows: 

On  page  21468.  second  column,  in  the 
information  under  the  heading,  "Where 
to  Obtain  Additional  Information."  the 
first  sentence  should  be  removed  and 
the  following  added  in  its  place:  To 
receive  additional  written  information 
call  (404)  332-4561.  You  will  be  asked 
to  leave  your  name,  address,  and  phone 
number  and  will  need  to  refer  to 
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Aimouncement  Number  402.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

All  other  information  and 
requirements  in  the  notice  remain  the 
same. 

Dated:  May  4. 1993. 
Robert  L.  Foster. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  93-10947  Piled  5-7-93;  8:45  am] 
MUmO  COOC  41M-t»-# 


Food  and  Drug  Administration 

[t)ock«t  No.  93N-0162] 

Fujisawa  USA,  Inc.,  et  al.;  Withdrawal 
of  Approval  of  26  Abt>reviated  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  26  abbreviated  new  drug 
applications  (ANDA's).  The  holders  of 
the  ANDA's  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  June  9. 1993. 

FOR  FURTHER  MFORMATKM  CONTACT:  Lola 
E.  Batson.  Center  for  Drug  Evaluation 
and  Research  (HFD-360).  Food  and 
Drug  Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  301-295-8038. 

SUPPt^MENTARY  INFORMATION:  The 

holders  of  the  ANDA's  Usted  in  the  table 
in  this  dociiment  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportimity  for  a 
hearing. 


ANDAno. 


18-649  .... 

70-293  .... 
80-390  .... 

80-883  .... 

83-075  .... 

83-995  .... 
84-100  .... 
84-726  .... 

85-056  .... 

85-381  .... 

85-735  .... 

85-737  .... 

86-471  .... 
86^80  .... 
86-485  .... 
86-506  .... 
87-065  .... 
87-066  .... 
87-341  .... 

87-421  .... 

87-422  .... 

87-431  .... 
88-246  .... 
88-588  .... 

89-024  .... 

89-385  .... 


Drug 

Dopamine  Hydrochloride  Injection,  U.S.P.,  40  milliarams  (maV 

milliliter  (mL). 

Metoclopramide  Hydrochloride  Injection,  5  mg/mL,  2  mL  vial  

Lidocaine  Hydrochloride  Injection,  U.S.P.,  10  mg/mL  and  20  mc^ 

mL. 
Alphalin  (vitamin  A)  Geiseal  

Cyanocot)alamin  injection,  U.S.P.,  1,000  micrograms/imL,  10  and 
30  mL 

Lidocaine  Hydrochloride,  Ampoule 

Crystodigin  (digrtojdn)  S"Z 

THEOPHYL®-225  anhydrous  theophylline  tablets  .'"'"""'""""". 

TYLENOL®  with  Codeine  tablets  (acetaminophen  and  codeine 

phosphate  tablets)  (325  mg). 
Buticaps  (butabarbital  sodium)  Capsules,  15  and  30  mg 

Colonaid  (diphenoxylate  hydrochloride  and  atropine  sulfate)  Liq- 
uid. 

Colonaid  (diphenoxylate  hydrochloride  and  atropine  sulfate)  Tab- 
lets. 

THEOPHYL®  SR  anhydrous  theophylline  capsules,  250  mg  

THEOPHYL®  SR  anhydrous  theophylline  capsules,  125  mg  

THEOPHYL®  anhydrous  theophylline  elixir 

THEOPHYL®  anhydrous  theophylline  chewable  tablets  

Dexamethasone  Sodium  Phosphate  injection,  USP,  4  mg/mL 

Diphenhydramine  Hydrochloride  Injection,  USP,  10  mg/ynL 

Methylprednisolone  Tablets,  4  mg 

TYLENOL®  with  Codeine  capsules  No.  4  (acetaminophen  and 

codeir>e  phosphate  capsules). 
TYLENOL®  with  Codeine  capsules  No.  3  (acetaminophen  and 

codeine  phosphate  capsules). 

Aminophylline  Injection,  U.S.P.,  25  mg/mL 

TYLOX®-325  capsules !."...."!""!!!". 

Hydrochlorothiazide™  Intensol,  100  mg/mL !....!!!!!!!."!!." 

Hydrocortisone  Lotion  USP,  1  percent 

TYCOLET™  (hydrocodone  bitartrate,  5  mg  and  acetaminophen, 
500  mg)  Caplets. 


Applicant 


Fujisawa  U.S.A..  Inc.,  2045  North  Come«  Ave.,  Melrose  Par*,  IL 

60160-1002. 
Do. 
Do. 

U»y  Research  Laboratories,  Lilly  Corporate  Center,  Indianapolis. 

IN  46285. 
Fujisawa  U.SA.  Inc. 

LHty  Research  Laboratories. 
Lilly  Research  Laboratories. 
The  R.W.  Johnson  Pharmaceutical  Research  Institute.  Welsh 

and  McKean  Rds.,  Spring  House.  PA  19477-0776. 
Do. 

Wallace  Laboratories,  301 B  College  Rd.  East,  Princeton,  NJ 

08540. 
Do. 

Do. 

The  R.W.  Johnson  PharmaceutlcaJ  Research  Institute. 

Do. 

Do. 

Do. 

Fi^isawa. 

Do. 

Eon  Labs  Manufacturing.  Inc.,  227-15  Utxth  Conduit  Ave.. 

Laurelton,  NY  11413. 
The  R.W.  Johnsor  Phamiaceutlcal  Research  Institute. 

Do. 

Fujisawa. 

The  R.W.  Johnson  Pharmaceutical  Research  Institute. 

Roxane  Laboratories.  Inc.,  P.O.  Box  16532,  Columbus.  OH 

43216-6532. 
Thames  Pharmacal  Co.,  Inc.,  2100  Fifth  Ave..  Ronkonkoma.  NY 

11779. 
The  R.W.  Johnson  Pharmaceutical  Research  Institute. 
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Therefore,  under  section  505(e)  diftm 
Federal  Food,  Drug,  emd  Cosmetic  Act 
(21  U.S.C.  355(e)),  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Keaesrch  (21 
CFR  5.82),  approval  of  the  ANDA'a 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
%vithdrawn,  effective  June  9, 1993. 

Dated:  April  19. 1993. 

Carl  C.  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Besearch. 

IFR  Doc.  93-10e86  Piled  5-7-«3;  «:45  am) 
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National  InsUtutas  of  HaaHh 

National  Instituta  of  Aflargy  and 
Infactiotia  Dtaaaaea;  Maating:  AIDS 
Raaoarch  Adviaoiy  Contmittaa,  tNAID 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  June  18, 1993,  in 
the  Congressional  I  &  D  Ballrooras  of  the 
Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road,  Bethesda,  Maiyiand  20814. 

The  entire  meeting  will  be  open  to  the 
public  firom  8  a.m.  until  adjournment. 
The  AIDS  Research  Advisory  Committee 
(ARAC)  advises  and  makes 
recommendations  to  the  Director, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS). 

The  Committee  will  provide  advice 
on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level. 
The  Committee  will  review  the  progress 
and  productivity  of  ongoing  efforts, 
identify  critical  gaps/ obstacles  to 
progress,  and  provide  concept  clearance 
for  proposed  research  initiatives. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Jean  S.  Noe,  Executive  Secretary, 
AIDS  Research  Advisory  Committee, 
DAIDS.  NIAID.  NIH.  Solar  Building, 
room  2A22,  telephone  (301)  496-0545, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  committee  members 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Noe  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Micrcbiolog>-  and  Infectious  Diseases 
Research,  National  Institutes  of  Health). 


Dated:  Msy  4, 1993. 
Sosan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  93-11  GOO  Filed  5-7-93;  8:4S  am] 

BtLUNC  COSE  4140-01-M 

National  Institute  of  ChiM  Health  and 
Human  Development;  Meetings 

Pursuant  to  Public  Law  92-453, 
notice  is  hereby  given  of  meetings  of  the 
review  committees  of  the  National 
Institute  of  Child  Health  and  Human 
Development  for  June  1993. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
announcements  by  the  Director,  NICTID, 
and  scientific  review  administrators,  for 
approximately  one  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meeting  unless  otherwise 
listed.  Attendance  by  the  public  will  be 
limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552(c)(6),  title  5.  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trs.de  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Mary  Plummer,  Committee 
Management  Officer.  NICHD.  6100 
Executive  Boulevard,  room  5E03, 
National  Institute  of  Heahh,  Bethesda. 
Maryland.  Area  Code  301,  496-1485. 
will  provide  a  summary  of  the  meetings 
and  rosters  of  conunittee  members. 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations. 
should  contact  Mr.  Plummer  in  advance 
of  the  meeting. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
Scientific  Review  Administrator 
indicated. 

Name  of  Committee:  Population  Research 
Committee. 

Scientific  Review  Administrator:  Dr.  A.T. 
Gregoire.  6100  Executive  Boulevard— rm. 
5B03,  Telephone:  301-496-1696. 

Date  of  Meeting:  June  17-18, 1993. 

Place  of  Meeting:  Crowne  Plaza  Hotel,  1750 
Rockville  Pike,  Rockvilie,  Maryland. 

Open:  June  17, 1993,  8  a.m.-9:30  a.m. 

Closed:  June  17, 1993.  9:30  a.m.-S  p.jn.: 
June  18,  1993.  8  a.m.-adjoumment. 


Name  of  Committee:  Maternal  and  Chief 
Health  Research  Committee. 

Scientific  Review  Administrator:  Dr.  Gopal 
Bhatnagar,  6100  Executive  Boulevard — rm. 
5E03,  Telephone:  301-496-1485 

Date  of  Meeting:  June  22-23. 1993. 

Place  of  Meeting:  Woodfin  Suites  Hotel. 
1380  Piccard  Drive.  Rockville,  Maryland. 

Open:  June  22, 1993.  8:30  a.m.-9  30  a.m. 

Closed:  June  22, 1993,  9:30  am -5 p.m.; 
June  23. 1993,  8  a.m.-adjourTunent 

Name  of  Committee:  Mental  Retardation 
Research  Commiltee. 

Scientific  Review  Administrator:  Dr. 
Nonnan  Chang,  6100  Executive  Boulevard— 
rm.  5E03,  Telephone:  301-496-1485. 

Date  of  Meeting:  June  23-24.  1993. 

Place  of  Meeting:  Hyatt  Regency  Hotel.  One 
Bethesda  Metro  Cemer,  Bethesda,  Maryland 

Open:  June  23, 1993,  8:30  a.m-9:30  ajn. 

Closed:  June  23, 1993,  9:30  a.m.-5  p.m.; 
June  24. 1993,  8  a.m.-adjournment. 

(Catalog  of  Federal  Domestic  A.ssistance 
Program  No.  93.864,  Population  Research 
and  No.  93.865,  Research  for  Motiifirs  and 
Children.  National  Institutes  of  Health. ) 

Dated:  May  3, 1993. 
Susan  K.  Feldraan, 
Committee  Management  Officer,  STH. 
[FR  Doc.  93-10997  Filed  5-7-93;  8:45  ami 
aUUNG  COOe  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Child  Health  and 
Human  Development,  Jur>e  4,  1993,  in 
Building  31,  room  2A52. 

This  meeting  will  be  open  to  the 
pubbcirom  9  ajn.  to  12  noon  on  Jime 
4  for  the  review  of  the  Iirtramural 
Research  Program  and  scientific 
presentations.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  title  5.  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  on 
June  4  from  1  p.m.  to  adjournment  for 
the  review,  discussion,  and  evaluation 
of  individual  programs  and  projects 
conducted  by  the  National  Institutes  of 
Heahh.  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plununer.  Committee 
Management  Officer,  NICHD.  6100 
Executive  Boulevard,  room  5E03, 
National  Institutes  of  Health.  Bethesda. 
Maryland.  Area  Code  (301)  496-1485. 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  Board  members,  and 


IMI 


substantive  program  information  upon 
request.  Individuals  who  plan  to  attend 
the  open  session  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Plummer  in  advance  of  the  meeting. 

Dated:  May  3, 1993. 
Sums  K.  Feldman. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  93-10996  Filed  5-7-93;  8:45  am) 
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National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  National  Dlat)etes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  Its 
Subcommittees 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  June  2-3, 1993,  Conference 
Room  10,  Building  31,  National 
Institutes  of  Health.  Bethesda. 
Maryland.  The  meeting  will  be  open  to 
the  public  June  2.  from  8:30  a.m.  to  12 
noon  and  again  on  June  3.  from  10  a.m. 
to  12  p.m.  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 
public  will  be  hmited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c){6). 
title  5.  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463.  the  subcommittee  and  full 
Council  meeting  will  be  closed  to  the 
public  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  June  2,  from  1  p.m.  to  5  p.m.: 
Diabetes.  Endocrine  and  Metabolic 
Diseases;  Digestive  Diseases  and 
Nutrition;  and  Kidney.  Urologic  and 
Hematologic  Diseases.  The  full  Council 
meeting  will  be  closed  on  June  3.  from 
8:30  a.m.  to  10  a.m. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz.  Executive 
Secretary.  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 


Council.  NIDDK.  Westwood  Building, 
room  657.  Bethesda.  Maryland  20892, 
(301)  594-7527.  at  least  two  week  prior 
to  the  meeting. 

In  addition,  upon  request,  a  simimary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  Office,  NIDDK, 
Building  31,  room  9A19,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-«49,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  April  23, 1993. 
SuMn  K.  Feldman. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-10998  Filed  5-7-93;  8:45  am) 
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reasonable  accommodations,  should 
contact  Ms.  Herrell  in  advance  of  the 
meeting. 

Dr.  Anne  Sassaman,  Director,  Division 
of  Extramural  Research  and  Training, 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park,  North  Carolina  27709, 
(919)  541-7723,  FTS  629-7723.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Enviromnental  Agents;  93.114.  Applied 
Toxicological  Research  and  Testing;  93.115. 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  April  23, 1993. 
SuMD  K.  Feldmaa, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  93-10999  Filed  5-7-93;  8:45  am) 

MUJNO  CODE  414»^-M 


National  Institute  of  Environmental 
Health  Sciences;  Meeting  of  National 
Advisory  Environmental  Health 
Sciences  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Environmental 
Health  Sciences  Council,  May  24-25, 
1993,  in  Building  31C,  Conference 
Room  9,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892. 

This  meeting  will  open  to  the  public 
on  May  24  from  9  a.m.  to  approximately 
5  p.m.  for  the  report  of  the  Director. 
NIEHS,  and  for  discussion  of  the  NIEHS 
budget,  program  poUcies  and  issues, 
recent  legislation,  and  other  items  of 
interest.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Utle  5,  U.S.Q  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  May  25.  from 
approximately  8:30  a.m.  to  adjournment 
on  May  25,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winona  Herrell,  Committee 
Management  Officer,  NIEHS,  Bldg.  31, 
rm.  2B55,  NIH,  Bethesda,  Md.  20892 
(301)  496-3511,  will  provide  summaries 
of  the  meeting  and  rosters  of  council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 


Division  of  Research  Granto;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  study  sections  for  May 
through  July  1993.  and  the  individuals 
from  whom  summaries  of  meetings  and 
rosters  of  committee  members  may  be 
obtained. 

These  meetings  will  be  open  to  the 
public  for  approximately  one  half  hour 
at  the  beginning  of  the  first  session  of 
the  first  day  of  the  meeting  during  the 
discussion  of  administrative  details 
relating  to  study  section  business. 
Attendance  by  the  public  will  be  limited 
to  space  available.  These  meetings  will 
be  closed  thereafter  in  accordance  with 
the  provisions  set  forth  In  sees. 
552b{c)(4)  and  552b(c)(6).  Utle  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethewla,  Maryland 
20892,  telephone  301-594-7265  will 
fiimish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator,  whose  telephone  number 
is  provided.  Since  it  is  necessary  to 
schedule  study  section  meetings  months 
in  advance,  it  is  suggested  that  anyone 
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planning  to  attend  a  meeting  contact  the     language  inteipretation  or  otbar 
specific  review  administrator  to  confinn     reasooable  accemmodationa.  should 


the  exact  date,  time  and  location.  All 
times  are  a.m.  unless  otherwise 
specified. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


contact  the  scientific  review 
administrator  at  least  two  weeks  in 
advance  of  the  meeting. 


Study  secticn 


Tima 


Location 


Allergy  &  tmmunoiogy,  Mr.  Howard  M.  Berman,  Tel. 

301-594-7234. 
Bacteriology  &  Mycolooy-I.  Dr.  Timothy  J.  Heniy,  Tel. 

301-594-7228. 
Bacteriotogy  &  Mycotogy-2.  Or.  \Afilliam  Branche,  Jr.. 

Tel.  301-594-7297. 
Behavioral  Medicine.  Ms.  Carol  Campbell.  Tel.  301- 

594-7165. 
Bioctiemtcal  Erxiocrirwlogy,  Or.  Mldiael  Knecht  Tel. 

301-594-7247. 
Biochamistry.  Or.  Adaiptous  P.  ToKvar,  Tal.  301-594- 

7263. 
Bio-Oganic  &  Natural  Products  Chemistry,  Or.  Harold 

Radtke.  Tel.  301-594-7212. 
Btophys<caJ  Ch«mistfy,  Dr.  John  Baistar,  Tat.  301- 

594-7149, 
Bio-Psychotagy.  Or.  A.  Kailh  Mjrny.  Tat.  301-594- 

7145. 
CardiOMBCular,  Dr.  Gordon  L  Mtvmtn,  Tal.  301- 

594-7216. 
Cardiovasctilar  &   Rarul,  Or.  Anthony  Chung.  Tel. 

301-594-7338. 
Cellular  Biok>gy  and  Physiology-1 ,  Dr.  Gerald  Green- 
house. Tel.301-594-7385. 
Cellular    Biology    and    Ptiyaiotogy-2,    Dr.    Gerhard 

EhranspecK.  Tel.  301-594-7987. 
Chemtcal   Pathology.   Or.   Edmund   Copeland.   Tel. 

301^694-7154. 
Diagnostic  Radiology,  Or.  Cattiarina  Wmgate,  Tel. 

301-594-7295. 
Endacfinotogy,  Dr.  Syed  Amir,  T«l  301-594-7229  .... 
Epidemiology    &     Dtseasa    Control-t,     Or.    Scott 

Osborne.  Tel.  301^94-7060. 
Epidemiology  &  Disease  Control-2,  Dr.  H.  M.  Stiles. 

Tel.  301-694-7194. 
Experimental  Cardiovascular  Sciences,  Dr.  Richard 

PeatKJdy,  Tel.  301-594-7344. 
Experinwntal  Immunology.  Dr.  Caibert  Laing,  Tel. 

301-694-7190. 
Experimental  Therapeutics- 1 ,  Or.  Philip  Pertdns,  Tal. 

301-594-7324. 
Experimentai  T^rapeutica-2,  Dr.  Marcta  Utwack.  Tal. 

301-594-7366. 
Experimental  Virolo(y,  Dr.  Garrett  V.  Kaefef,  Tel. 

301-594-7099. 
General  MedKsne  A-1,  Dr.  Herald  Davidsoa  Tel. 

301-594-7313. 
General  Medtcme  A-2,  Dr.  Mushtaq  Khan,  Tet.  301- 

594-7168. 
General  Medicine  B,  Dr.  Daniel  McDonald,  Tel.  301- 

594-7301. 
Genetics.  Dr.  David  RemondM.  Tal.  301-584-7202  .. 

Genome.  Dr.  Cheryl  Cofsara.  Tel.  301-594-7336 

Hearing  Reaaarch.  Or.  Joae^  Klmm,  Tal.  301-594- 

7257. 

Hen»to«ogy-1.  Dr.  Ciaik  Lum,  Tal.  301-694-72CO 

Hematology-2.  Dr.  Jerrold  Fhad.  Tal.  301-694-7261  . 

Human  Devetopment  &  Aging-1,  Dr.  Teresa  l.avitin, 

Tel.  301-594-7141. 
Human     Development     &     Aglng-2,     Or.     Peggy 

McCardle,  Tel.  301-594-7293. 


June  7-9  

June  9-11 

June  9-11  - 

June  2-4  

June  2-4  „.... 

June  16-18 

June  29-July  1  

June  10-12 

May  26-28  ..._ 

June  16-18 

June  7-9  

Jime  2-4  

June  7-9  

June  16-19  .-.. 

June  23-4S  „„ 

June  2a-25 

June  9-1 1  — 

June  7-9  

June  16-18  

June  9-11  „.... 

June  16-18 

June  23-25  

June  7-9  _ 

June  21-23  „ 

June  9-11  

Juna&-4  

Jurw  17-19  .„ 

June  28-ao  

June  14-16 

June  4-6  

Juaa  23-25 

June  16-18  ..._ 

June  16-18  ..„ 


8:30 
8:30 
8.^30 
8:30 
«:80 

frao 

9:00 
8:30 
9t)0 
8:00 
8:30 
BrOO 
B:SO 

tm 
ftao 

8:00 
&00 

8:30 

8J0 

8:30 

8:30 

6:30 

8:30 

8-.ao 

8:30 

#M 

0:60 
8:00 
8:30 

8:30 
9.W 
8:30 


HoUday  hw  Oowne  Plaza,  ReokvHIe.  MO. 

Ramada  Irvi.  Bethesda.  MO. 

HoUday  Inn.  Chewy  Obmm.Wi. 

Holiday  Inn,  Qaetgalown,  OC. 

Embassy    Suites    Hotel,    Chevy    Chaae    Pavilion. 

Washington,  DC. 
The  Georgetown  km,  Washir)gton.  DC. 

Holiday  Inn, -Chevy  Chaaa.  MO. 

Holiday  Inn,  Govemer's  House,  Washington,  OC. 

Omni  Georgetown  Hotel.  Washington,  DC. 

Hotiday  Inn  Crowne  Plaza.  Rockvnie,  MO. 

Holiday  Inn,  Bethesda,  MO. 

American  Irwi,  Bethesda.  MO. 

Holiday  Inn.  Betheada.  MO. 

Residence  Inn  Manlolt,  aeihaada,  MO. 

ANA  HcM.  Washington,  DC. 

Hyatt  Regency  Hotel,  Bethesda,  MO. 
Holiday  Inn  Crowne  Plaza.  RockviHa,  MD. 

Emt>assy  Suites  Hotel,  Alexandria,  VA. 

Emt}assy    Suites    Hotel,    Cttevy    Cttase    Pavtton. 

Washington,  DC. 
The  Latt^am  HoM,  Georgetown,  OC. 

The  Westpark  Hotel.  Arlington,  VA. 

Holiday  Inn.  Chevy  Chase,  MO. 

NIH.  Room  7.  BIdg.  31C,  Bethesda,  MO. 

NIH.  Room  10.  BIdg.  31 C,  Bethesda,  MD. 

The  Georgetown  hm,  Washington,  DC. 

HoHday  Inn,  Che^  Chase,  MO. ' 

HoHdBy  Inn.  Bethesda,  MD. 

Holiday  Inn,  Old  Town/Atoondria.  VA. 

Embassy    Suites    HoM.    Chevy    Chase    PavHien, 

Washington.  DC. 
Hyatt  Regency  Hotel,  Betheada,  MD. 
Embassy    Suites    HoM,    Che^    Chase    Pavilion, 

Washington,  DC 
Holiday  Inn,  Bethesda,  MD. 

Holiday  Inn,  Bethesda.  MD. 
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Study  section 


Human  Devetopmont  &  Aglng-a.  Or.  Anta  Sostek 

Tel.  301-594-7358. 
Human   EmtHyotogy  &  Development- 1 ,   Dr.   Arthur 

Hovorsland,  Te).  301-594-7253. 
Human  Embfyotogy  &  OevBtopment-2.  Dr.  Arthur 

Hoversland,  Tel.  301-594-7253. 
Immunobtotogy,  Dr.  Betty  Hayden.  Tel.  301-694- 

7310. 
Immunological  Sciences,  Dr.  Anita  Gorman  Weinbtatt 

Tel.  301-594-7175. 
Lung  Biology  and  Pathotogy.  Dr.  Anne  OarV.  Tel. 

301-594-7115. 
Mammalian  Genetics.  Of.  Jerry  Roberts,  Tel  301- 

594-7051. 
Medical  Biochemlstiy.  Or.  Alexander  Llacouras,  Tel 

301-594-7264. 
Medicinal  Chemistry.  Dr.  Ronald  Dubois,  Tel   301- 

594-7163. 
Metabolic  Pathology.  Dr.  MarceUna  Powers,  Tel.  301- 

594-7120. 
Metabolism,  Or.  Krish  Kriehnan,  Tel.  301-594-7156  .. 
Metaltobiochemistry,  Dr.  Edward  Zapolsid,  Tel.  301- 

594-7302. 
Microbial  Physiology  A  Genetics-1,  Dr.  Martin  Slater. 

Tel.  301-594-7176. 
Microbial  Physiology  &  Genetics-2,  Dr.  Gerald  Uddel 

Tel.  301-594-7167. 
Moiacular     &     Cellular     Biophysics,     Dr.     Nancy 

Lamontagne,  Tel.  301-594-7147. 
Molecular  Biology,  Dr.  Robert  Su.  Tel.  301-594-7320 
Molecular  Cytology,  Dr.  RafT>esh  Nayak.  Tel.  301- 

594-7169. 
Neurological  Sciences-I,  Or.  Andrew  MarlanI,  Tel 

301-594-7206. 
Neurological  Science8-2,  Dr.  Stephen  Gobel.  Tel 

301-594-7356. 
Neurology  A.  Dr.  Joe  Manvah,  Tel.  301-594-7158  .... 
Neurology  B-1.  Dr.  Ullan  Pubote,  Tel.  301-594-7325 
Neurology  B-2.  Dr.  Hemtan  Teltelbaum.  Tel.  301- 

594-7245. 
Neunjtogy  C,  Dr.  Kennetti  Newrock,  Tel.  301-594- 

7123. 
Nursing  Reeearch,  Or.  Gertnide  McFartawd,  Tel.  301- 
594-7080. 

Nutrttioa  Dr.  Soo^a  Kkn,  Tel.  301-594-7174 

Oral  Biok}gy  &  Mecicine-1.  Or.  Larry  Piraeus.  Tel 

301-594-7315. 
Oral  Btotogy  &  Medlne-2,  Dr.  Priscilla  Chen.  Tel 

301-694-7315. 
Orthopedks  &  Musculoskeletal,  Ms.  tieen  Stewart 

Tei.  301-594-7282. 
Pathobiochemistry.  Dr.  ZaWr  Bengali.  Tel.  301-594- 

7317. 
Pathotogy  A.  Or.  Jaswant  Bhorjee,  Tel.  301-594- 

7236. 
Palhology  B.  Dr.  Martin  Padarathsingh.  Tel  301- 

594-7182. 
P^wmacotogy.   Dr.  Joseph  Kaiser,  Tel.  301-594- 
7241. 

Physical  Biochemistry.  Or.  Gopa  Rakhit  Tel.  301- 

594-7166. 
Physiological  Chemistry,  Dr.  Jerry  Crttz.  Tel.  301- 

594-7322. 
Phystotegy,  Or.  Michael  A.  Lang,  Tel.  301-594-7332 

Radiatkxi,  Dr.  Paul  Strudtor.  Tel.  301-594-7152 

Reproductive  Biotogy,  Dr.  Syed  Amir,  Tel.  301-664- 
7229. 

Reproductive  Endocrtnotogy,  Or.  Abubakar  A.  Shaikh. 

Tel  301-594-7368. 
Respiratory  &  Applied  Phystotogy,  Or.  Everett  SInnett, 

■  al.  301-594-7220. 


May-July  1993 
meetings 


June  23-25  .... 
June  24-25  .... 

June  3-4  _.. 

June  16-18  ..... 

June  9-11  

June  9-1 1  

June  16-18  

June  10-12  

June  9-1 1  

June29-Nluiy  1 


June  23-25 
June  24-26 


June  16-18  .. 

June  9-1 1  .... 

June  10-12  .. 

June  24-26  .. 
Jurw  3-4  , 

June  9-11  ..„. 

June  15-17  ... 


June  24-26  

Jur>e  8-10 

June  21-23  


June  23-25 

June  28-30 

Jurw  7-B  .... 
June  21-23 

June  7-9  .... 

June  16-18 

June  9-11  .. 

June  1-4  .... 

Jur>e  8-1 1  .., 

June  23-25 

June  21-23  , 

June  24-26  . 

Jur>e9-11  ... 


June  7-9  . 
June  2-4  . 

June  6-8  . 

June  9-11 


Tkna 


9:00 
SKX) 
8.-00 
8:30 
830 
8:00 
8:30 
8a> 
8:30 

8.00 
8:30 

8:30 

8-30 

8:30 

8:30 
8«) 

8:00 

8:00 

8:00 

8:00 
B.-30 

8:30 

8.^ 

8.^ 
8:30 

8:30 

8:30 

8:30 

7:00  pm 

7:00  pm 

8:30 

8:30 

8.30 

8:30 

8:30 
8:30 

8:00 

8:30 


Location 


Embassy    Suites    Hotel,    Chevy    Chase    Pavilon. 

Washington,  DC. 
Hottday  Inn,  Chevy  Chase.  MD. 

Holiday  Inn,  Chevy  Chase,  MO. 

Holklay  Inn.  Chevy  Chase.  MO. 

HoNday  Inn.  Georgetown,  DC. 

HoBday  Inn.  Chevy  Chase.  MO. 

Omni  Georgetown  Hotel.  Washington.  DC. 

The  Georgetown  Inn.  Washington,  DC. 

Holiday  Inn  Ciowne  Plaza.  Rockville.  MD. 

The  Georgetown  Im.  Washington.  DC. 

Holiday  Inn,  Georgetown.  DC. 

Omni  Georgetown  Hotel,  Washington,  DC. 

HoWay  Inn,  Governor's  House.  Washington.  DC. 

Embassy  Suites  Hotel.  Chevy  Chase  Pavilion. 
Washington,  DC.  t^ 

Embassy  Suites,  Chevy  Chase  Pavilion,  Washing- 
ton. DC. 

The  Georgetown  Inn.  Washington,  DC. 

HoUday  Inn.  Chevy  Chaee.  MO. 

Hotel  Washington,  Washington.  DC.  * 

Holiday  Inn,  Chevy  Ct^ase,  MO. 

Governor's  House,  Washington.  DC. 
HoWay  Inn  Capitol  Hill.  Washington.  DC. 
HoBday  Inn,  Ct>evy  Chase,  MD. 

Omni  Georgetown  Hotel,  Washington,  DC. 

Holklay  Inn,  Chevy  Chase.  MO. 

Holiday  Inn,  Chevy  Chase,  MO. 
Holiday  Inn  Crowne  Ptaza,  MD. 

Ho«day  Inn  Crowne  Ptaza,  Rockville.  MD. 

Ramada  Inn,  CNd  Towne,  Alexandria.  VA. 

The  Savoy  Suites  Hotel,  Washington,  DC. 

Holiday  Inn  Crowne  Plaza,  RockviUe.  MD. 

t^oUday  Inn,  Georgetown,  MD. 

An>erican  Inn,  Bethesda.  MD. 

HoMay  Inn  Crowne  Plaza.  Rockviiie.  MO. 

Hofiday  Inn,  Chevy  Chase,  MO. 

Errbassy    Suites    Hotel.    Chevy    Chase    Pavitton, 

Wastiington,  DC. 
One  Washington  Circle  Hotel,  Washington,  DC. 
HoMay  Inn,  Betftesda,  MD. 

Holklay  Inn  Crowne  Plaza.  RockviUe,  MD. 

One  Washington  Circle  Hoftol.  Washington.  OC. 
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Study  section 

May-July  1993 
meetings 

Time 

Location 

• 

Safety  &  Occupational  Healtti,  Or.  Gopal  Sharma, 

June  9-11  

8:00 

8:00 

8:00 

8:00 

2:00  pm 

8:00 
8:00 
8:30 

8:30 
8:00 

8:30 

8:30 

Holiday  Inn,  Chevy  Chase,  MO. 

Holiday  Inn  Capitol  Hill.  Washington,  00. 

Emt)assy  Suites  Hotel.  Washington.  OC. 

Holiday  Inn,  Chevy  Chase.  MO. 

Holiday  Inn.  Bethesda,  MO. 

American  Inn,  Bethesda,  MO. 
American  Inn,  Bethesda,  MD. 
Holiday  Inn,  Bethesda.  MD. 

Holiday  Inn,  Chevy  Chase,  MO. 
Holiday  Inn,  Bethesda.  MO. 

Omni  Georgetown  Hotel.  Washington.  DC. 

Omni  Georgetown  Hotel.  Washington.  OC. 

Tel.  301-594-7130. 
Sensory  Disorders  &  Language,  Or.  Jane  Hu,  Tel. 

June  9-11  

301-594-7269. 
Social  Sciences  &  Population,  Or.  Robert  Weller,  Tel. 

June  3-5  

301-594-7340. 
Surgery  &  Bioenglneering,  Dr.  Paul  F.  Parakkal,  Tel. 

June  14-15  

301-594-7258. 
Surgery,  Ar>esthesiology  &  Trauma,  Dr.  Keitti  Kraner, 

June  23-25  

Tel  301-594-7308. 
Toxicdogy-I,  Dr.  Alfred  Maroul,  Tel.  301-594-7278 

June  9-11  

Toxicotogy-2.  Dr.  Alfred  Marozu,  Tel.  301-594-7278 

June  1&-18  

Trop«cai  Medicine  &  Parasitology,  Dr.  Jean  Hicknnan, 

June  9-11  

Tel.  301-594-7078. 
Virotogy.  Dr  Rita  Anand.  Tel.  301-594-7108 

June  9-11  

Visual  Sciences  A,  Dr.  Anita  Suran,  Tel.  301-594- 

June  23-25  

7132. 
Visual  ScierKes  B,  Dr.  Leorurd  Jakut>C2ak,  Tel.  301- 

June  9-11  

594-7198. 
Visual  ScierKes  C,  Dr.  Carole  Jeisena,  Tel.  301- 

June  9-121  

594-7311. 

(Catalog  of  Federal  D<imestic  Assistance 
Program  Nos.  93.306.  93  333.  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health, 
HH.S) 

Datnd:  April  23, 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 
jFK  Poc.  93-10995  Filed  5-7-93;  8:45  ami 

BtLUNC  COOE  4I4<M)1-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Substance  Abuse  Prevention  Center; 
Meetirtgs 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  Substance  Abuse  Prevention 
Conference  Review  Committee  and  the 
Drug  Testing  Advisory  Board  of  the 
Center  for  Substance  Abuse  Prevention 
for  May  &  June  1993. 

The  Substance  Abuse  Prevention 
Conference  Review  Committee  will  be 
performing  review  of  applications  for 
Federal  assi. stance:  therefore,  a  portion 
of  this  meeting  will  be  closed  to  the 
public  as  determined  by  the  Acting 
Administrator,  SAMHSA.  in  accordance 
with  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
app.  2  10(d). 

The  Drug  Testing  Advisory  Board  will 
be  performing  reviews  of  National 
Laboratory  Certification  Program 
inspections  and  operations;  therefore 
portions  of  this  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Acting  Administrator,  SAMHSA,  in 
accordance  with  5  U.S.C.  552b(c)(2),  (4), 
and  (6)  and  5  U.S.C.  app.  2  10(d). 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 


obtained  from:  Ms.  D.  Herman, 
Committee  Management  Officer,  Center 
for  Substance  Abuse  Prevention, 
Rockwall  II  Building,  Suite  630.  5600 
Fishers  Lane,  Rockville.  MD  20857 
(Telephone:  301-443^783). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Substance  Abuse 
Prevention  Conference  Review  Committee. 

Meeting  Date(s):  May  24-28, 1993. 

Place:  Residence  Inn— Bethesda,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Open:  May  24, 1993,  8:30  a.m.-9:30  a.m. 

Closed:  Otherwise. 

Contact:  Ferdinand  W.  Hui,  Ph.D., 
Rockwall  II  Building,  suite  630;  Telephone: 
(301)443-4952. 

Committee  Name:  Drug  Testing  Advisory 
Board. 

Meeting  Date(s):  June  10, 1993. 

Place:  Stouffer  Mayflower  Hotel,  1127 
Connecticut  Avenue.  NW.,  Washington,  DC 
20036. 

Open:  June  10. 1993.  8:30  a.m.-10:15  a.m. 

Closed:  Otherwise. 

Contact:  Donna  M.  Bush.  Ph.D.,  room  9A- 
53  Parklawn  Building;  Telephone:  (301)  443- 
6014. 

Dated:  May  3, 1993. 

Peggy  W.  Cockrill. 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

|FR  Doc.  93-10881  Filed  5-7-93;  8:45  ami 

WLUNG  COOC  4162-2IM> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-66O-1-4191-01] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  Clearance 
Officer  at  the  telephone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004- ' 
0114).  Washington,  DC  20503. 
telephone  202-395-7340. 

Title:  Recordation  of  Location  Notices 
and  Annual  Filings  for  Mining  Claims, 
Mill  Sites,  and  Tunnel  Sites;  Payment  of 
Rental  Fees  and  Service  Charges. 

OMB  Approval  Number:  1004-0114. 

Abstract:  The  information  collected  is 
used  to  determine  whether  or  not 
mining  claimants  have  met  the  statutory 
requirements  of  section  314  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1744),  the  Mining 
Claim  Rights  Restoration  Act  of  1955  (30 
U.S.C.  621  et  seq.),  the  Oregon  and 
California  Railroad  and  Reconveyed 
Coos  Bay  Wagon  Road  Grant  Lands  Act 
of  1948  (hereinafter  called  "The  O  and 
C  Lands  Act",  Pub.  L.  80-^77,  62  stat. 
162),  the  General  Mining  Law  of  1872 
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(30  U.S.C.  22-54),  and  the  Act  of 
October  5,  1992  {Pub.  L.  102-381). 
Mining  claimants  must  record  location 
notices  of  mining  claims,  mill  sites,  and 
tunnel  sites  with  the  Bureau  of  Land 
Management  within  90  days  of  their 
location  (within  60  days  if  on  O  and  C 
Lands  or  Powersite  Withdrawals  under 
30  U.S.C.  623).  Each  calendar  year  after 
the  claims  and  sites  are  located,  the 
claimants  must  make  an  annual  filing  by 
December  30.  Failure  to  record  the 
mining  claim  or  site  or  to  submit  an 
annual  Hling  makes  the  mining  claim  or 
site  abandoned  and  void  by  operation  of 
law. 

Enactment  of  Public  Law  102-381  of 
October  5, 1992  (106  stat.  1374)  requires 
payment  of  a  $100  per  claim  or  site 
rental  fee  for  fiscal  years  1993  and  1994. 
Both  rental  fees  must  be  paid  on  or 
before  August  31, 1993.  Certain  "small 
miners"  may  file  by  August  31, 1993 
certificates  of  exemption  from  payment 
of  the  rental  fee  and  file  an  annual  filing 
bB  in  the  past.  Failure  to  pay  the  fee  or 
file  for  an  exemption  by  August  31, 
1993,  makes  the  mining  claim  or  site 
abandoned  and  void  by  operation  of 
law.  Pubhc  Law  102-381  expires  on 
September  30. 1994,  unless  renewed  by 
Congress. 

Bureau  Form  Numbers:  3830-1. 
3830-2.  3830-3. 

Frequency:  Once  for  notices  and 
certificates  of  location.  Once  each  yejir 
for  annual  filings.  Once  for  payment  of 
rental  fees  or  filing  of  certificates  of 
exemption. 

Description  of  Respondents: 
Respondents  may  range  from  an 
individual  to  multi-national 
corporations. 

Estimated  Completion  Time:  0.0833 
hours  for  each  mining  claim. 

Annual  Responses:  600,000. 

Annual  Burden  Hours:  49,980. 

Bureau  Clearance  Officer  (alternate): 
Marsha  Harley  (202)  653-6105. 

Dated:  April  1.1993. 
Carson  Gulp, 
Acting  Director. 
IFR  Doc.  93-10921  Filed  5-7-93;  8:45  amj 

MJJNO  CODE  4310-*Mi 


[ES-943-01-4110-O3-257D;  MIES  36377] 

Michigan:  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pubhc  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  MIES  36377. 
Montmorency  County.  Michigan,  was 
timely  filed  by  H  4  H  Star  Energy 
(Lessee)  and  was  accompanied  by  all 
raquired  rentals  and  royalties  accruing 


from  May  1, 1992,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16^/1  percent,  respectively.  Payment  of  a 
$500  administrative  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C  186  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  May  1, 1992, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  Johnson  at  (703)  440-1528. 

Dated:  May  3. 1993. 
Denise  P.  Meridith, 
State  Director 

[PR  Doc  93-10920  Filed  5-7-93;  8:45  am) 
BIUJNO  CODE  O10-M-M 


[Co-932-4210-06;  COC-54878]  . 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  CO 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agricultiue,  Forest  Service,  proposes  to 
withdraw  695  acres  of  National  Forest 
System  lands  for  a  period  of  50  years  to 
protect  the  unique  alpine  ecosystem  and 
associated  plant  fife  within  the 
proposed  Hoosier  Ridge  Research 
Natural  Area  (RNA).  This  notice  will 
segregate  this  site  from  location  and 
entry  under  the  mining  laws  for  a  i>eriod 
of  2  years  pending  final  determination 
on  this  apphcation.  The  lands  have  been 
and  will  continue  to  be  open  to  mineral 
leasing  and  Forest  Service  management, 

DATES:  Conunents  or  requests  for  public 
meeting  should  be  received  on  or  before 
August  9,  1993. 

ADDRESSES:  Comments  should  be 
addressed  to  State  Director,  BLM 
Colorado  State  Office,  2850  Youngfield 
Street,  Lakewood,  Colorado  60215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Barbour,  BLM  Colorado  State 
Office.  303-239-3708. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture  filed 
application  on  April  5. 1993,  to 
withdraw  the  following  described 
National  Forest  System  lands  from 


location  and  entry  under  the  U.S. 
mining  laws  (30  U.S.C.  ch.  2): 

Sixth  PrincipA]  Meridian 

Arapaho  and  Pike  Nattonai  Forsst 
T.  8  S.,  R.  77  W.. 

The  RNA  is  an  irregular -shaped  area 
within  Sections  7,  8, 17.  and  18  deschijed  as 
follows: 

Roginning  at  the  mcouiEent  (cairn) 
marking  the  southwest  corner  of  S.7.  T.8  S. 
R77  W..  6th  P.M.  (which  it  S  88  degrees  E 
3188  ft  from  the  centerline  of  the  Highway 
crossing  Hoosier  Pass);  then::e  N  20  degrees 
E  719  ft  to  a  steel  pipe  just  alxjve  the  forest 
edge;  thence  N  61  degrees  E  4566  ft  to  a  steel 
pipe  and  cairn  on  a  rocky  ridge;  thence  S  56 
degrees  E  2454  ft  to  a  cairn  marking  a  high 
point  on  the  Continental  Divide  (County  line) 
ridge;  thence  N  78  degrees  E  1638  ft  to  tlie 
highest  point  on  the  east-west  ftortion  of  the 
Continental  Divide  ridge  (marked  "12953  ft" 
on  the  Alma  7.5'  USGS  quadrangle);  thence 
S  3  degrees  E  to  a  large  monument  and  cairn 
(shown  as  "U.S.L.M  541"  on  older  maps); 
thence  S  82  degrees  W  2943  ft  to  a  st.^1  pipe 
and  cairn  on  the  broad  grassy  ridge 
separating  Beaver  Creek  from  the  Platte  River 
drainages;  thence  N  79  degrees  W  4459  ft  to 
a  rocky  point  on  the  ridge;  thence  N  42 
degrees  W  1716  ft  to  a  cairn  on  the 
Continental  Divide  ridge;  thence  N  9  degrees 
W  1168  ft  to  the  monumented  section  comer, 
the  f>oint  of  origin.  The  areas  described 
aggregate  approximately  695  acres  of 
National  Forest  System  lands  in  Summit  and 
Park  Counties.  Colorado. 

The  purpose  of  this  withdrawal  is  to 
protect  the  proposed  Hoosier  Ridge 
RNA.  This  proposed  Research  Natural 
Area  is  an  area  that  is  nearly 
undisturbed  by  human  influence  and 
contains  an  outstanding  example  of  an 
alpine  ecosystem  and  seven  alpine  plant 
associations.  This  proposed  RNA  offers 
outstanding  opportunities  for  research 
into  the  natural  ecological  processes 
which  affect  alpine  ecosystems  and  the 
ecology  of  common  and  rare  alpine 
species  which  occur  in  the  proposed 
Research  Natural  Area. 

For  a  period  of  90  days  from  the  date 
of  pubhcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposal  or  to  request  a  public 
meeting  may  present  their  views  in 
writing  to  the  Colorado  State  Director. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  this 
proposed  action  must  submit  a  written 
request  to  the  Colorado  State  Director 
within  90  days  of  the  date  of  publication 
of  this  notice.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  this  meeting  will  be  scheduled 
and  conducted  in  accordance  with 
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Bureau  of  Land  Management  Manual, 
Section  2351. 16B. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  O^'R  part  2310.  For  a  period 
of  2  years  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register, 
the  land  will  be  segregated  from 
operation  of  the  public  land  laws  as 
specified  above  unless  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date. 

The  land  uses  which  may  be 
permitted  during  this  segregation  period 
are  those  which  the  Forest  Service 
determines  are  consistent  with  the 
approved  Pike/San  Isabel  National 
Forests  and  White  River  National  Forest 
Land  and  Resource  Management  Plans. 
Robert  A.  Barbour, 

Acting  Chief,  Branch  of  Realty  Operations. 
[FR  Doc.  93-10922  Filed  S-7-93;  8:45  am] 

BIUMO  OOOC  4310-M-M 

[Oa-«43-4210-06:  GP3-209;  OR-48744] 

Proposed  Withdrawal  and  Opportunity 
for  Public  IMeeting;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
292.25  acres  of  public  domain  lands  and 
159.41  acres  of  non-Federal  lands, 
which  will  be  acquired  by  exchange,  for 
protection  of  the  Eagle  Rock  and 
Leaburg  Lake  Sections  of  the  McKenzie 
River.  The  minerals  in  53.35  acres  of 
public  lands  are  non-Federal,  and  will 
be  acquired  by  exchange.  The  pubUc 
lands  have  not  been  opened  to  mineral 
entry  since  acquisition,  and  this  notice 
will  continue  to  close  the  lands  for  up 
to  2  years  from  surface  entry  and 
mining.  Upon  acquisition,  the  159.41 
acres  of  non-federal  lands  and  the  53.35 
acres  of  non-federal  minerals  will  be 
opened  to  mineral  leasing.  The  238.90 
acre  balance  of  public  lands  have  been 
and  remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
August  9, 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon 
State  Director.  BLM,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffiman.  BLM.  Oregon  State 
Office,  503-208-7162. 
SUPPt£MENTARY  INFORMATION:  On  April 
19, 1993.  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  lands 


bom  settlement,  sale,  location,  or  entry 
under  the  public  land  laws,  including 
the  United  States  mining  laws  (30 
U.S.C.  Ch.  2).  subject  to  valid  existing 
rights: 

WUlaoMtta  Maridian 

Publk  Domain  Laods,  Federal  Minerala 

Eagle  Rock  Section 

T.  17  S.,  R.  3  E., 

Sec  10,  lots  4  and  5,  SEy4NWV4,  and  that 
portion  of  the  N^/tSEVi  described  as 
toUows:  Beginning  at  the  east  one  quarter 
comer  of  said  Sec.  10;  Thence  along  the 
north  line  of  the  SEV«  south  89''16'28" 
west  2.592.50  feet  to  the  center  of  Sec. 
10;  Thence  along  the  west  line  of  the 
SEVi  south  00°51'27"east  230.97  feet; 
Thence  south  71"'32'28"  east  171.61  feet; 
Thence  south  31'>10'4g"east  272.59  feet 
Thence  north  54°03'58"  east  150.37  feet 
Thence  north  44<'S8'06"  east  136.39  feet 
Thence  north  79°24'46"  east  211.20  feet 
Thence  south  52°08'02"  east  156.48  feet 
Thence  south  78'47'26"easf  204.25  feet 
Thence  north  77"'12'21"east  239.97  feet 
Thence  south  85°25'02"  east  249.56  feet 
Thence  south  64°51'38"  east  190.59  feet 
Thence  south  43°58'08"  east  278.95  feet 
Thence  south  76'"45'59"  east  72.41  feet; 
Thence  south  61°24'24"  east  164.01  feet; 
Thence  south  70''45'40"  east  263.35  feet 
Thence  south  68''01'23"  east  206.56  feet; 
Thence  south  63<'39'19"  east  58.06  feet  to 
the  section  line;  Thence  along  the 
section  line  north  01"'10'17"  west  996.84 
feet  to  the  point  of  beginning;   - 

Sec  11,  that  portion  of  the  NW'ASW'A 
described  as  follows:  Beginning  at  the 
west  one  quarter  comer  of  said  Sec.  11; 
Thence  along  the  section  line  south 
01'10'17"east  996.84  feet;  Thence  south 
63"'39'19"east  111.85  feet;  Thence  north 
69''28'36''  east  208.20  feet;  Thence  north 
39°02'30"  east  199.57  feet;  Thence  north 
82''56'58''east  175.34  feet;  Thence  south 
72''50'23"  east  265.76  feet;  Thence  north 
66''07'42"  east  298.03  feet;  Thence  north 
79«22'51'' east  94.10  feet;  Thence  north 
47<'29'53"  east  124.60  feet  to  the  east  line 
of  the  NWV4SWV*  of  said  Sec  11; 
Thence  along  said  east  line  north 
0''40'06"  west  630.58  feet  to  the 
northeast  comer  of  the  NWV*SWV«; 
Thence  along  the  north  line  of  the 
NW'ASW'/i;  Thence  along  the  north  line 
of  the  NWV4SWV4  north  89°01'20"  west 
1.318.99  feet  to  the  point  of  beginning. 

The  areas  described  aggregate  139.20  acres 
in  Lane  County. 

Revested  Oregon  and  California  Railroad 
Grant  Lands,  Non-Federal  Minerala 

Eagle  Rock  Section 

T.  17  S.,  R.  3  E., 

Sec.  3,  lot  4: 

Sec.  9.  lots. 

The  areas  described  aggregate  53.35  acrtia 
in  Lane  County. 

Revested  Oregon  and  California  Railroad 
Grant  Lands,  Federal  Minerala 

Eagle  Rock  Section 
T.  17S.,R.3E., 


Sec.  10,  lot  3  and  NWV4NW%; 
Sec.  11.  lot  3. 

The  areas  descrilwd  aggregate  99.70  acres 
in  Lane  County. 

The  areas  described  aggregate  292.25  acres 
of  federal  lands  in  Lane  County. 

Non-Federal  Lands 

Leaburg  Lake  Section 

T.  16  S.,  R.  2  E., 
Sec  31.  lot  2. 

Eagle  Rock  Section 

T.  17S..R.3E., 

Sec  4,  lot  8; 

Sec.  9,  lot  6; 

Sec.  10.  SWV4NWV4: 

Sec.  1 1 .  lot  2  and  SE'/iNW V4. 

The  areas  described  aggregate  159.41  acres 
of  non-federal  lands  in  Lane  County. 

For  the  entire  withdrawal,  the  areas 
described  aggregate  451.66  acres  in  Lane 
county. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  significant 
scenic,  wildlife,  fisheries,  and 
recreational  values. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  pubUcation  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Temporary  land  uses  that  may  be 
permitted  by  the  authorized  officer 
during  the  period  of  temporary 
segregation  include  licenses,  permits, 
cooperative  agreements,  rights-of-way, 
mineral  leases,  and  disposal  of  mineral 
or  vegetative  resources  other  than  under 
the  mining  laws. 
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Dated:  April  28. 1993. 

Champ  C.  Vaughan, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  93-10923  Filed  S-7-93;  8:45  am) 

WLUNC  COOC  431»-3»-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-33  (Sub-No.  77X)] 

Exemption  and  Interim  Trail  Use  or 
Abandonment;  Union  Pacific  Railroad 
Co.— Abandonment  Exemption — In 
Solano  County,  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  subpart  F— Exempt 
lAbandonment  to  abandon  its 
approximately  22.21-mile  line  of 
railroad  from  milepost  7.86,  at  or  near 
rail  station  Cannon,  to  milepost  0.00,  at 
or  near  rail  station  Dozier  and  thence 
from  milepost  64.33,  at  or  near  rail 
istation  Dozier*,  to  milepost  49.98,  at  or 
Inear  rail  station  Montezuma  in  Solano 
jCounty,  CA.  The  same  line  segment  is 
the  subject  of.a  discontinuance  of 
Itrackage  rights  exemption  proceeding. 
jDocket  No.  AB-12  (Sub-No.  160X), 
ibrought  by  Southern  Pacific 
JTransportation  Company  (SPT)  at  the 
Commission.  By  decision  served  on 
JFebruary  16,  1993,  the  Commission 
delayed  the  processing  of  this  notice  of 

"emption  pending  SPT's  filing  of  a 

quest  to  discontinue  trackage  rights.* 

e  also  the  decision  in  this  proceeding 

rved  on  December  15, 1992. 

UP,  in  this  proceeding,  and  SPT,  in 
Docket  No.  AB-12  (Sub-No.  160X),  have 
certified  that:  (1)  No  local  traffic  has 
Inoved  over  the  line  for  at  least  2  years; 
(2)  there  is  no  overhead  traffic  on  the 
Jine;  (3)  no  formal  complaint  filed  by  a 
)user  of  rail  service  on  the  line  (or  a  State 
br  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
pf  service  over  the  line  either  is  pending 
With  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7;  49  CFR  1105.8;  49  CFR 
1105.12  (newspaper  publication);  and 
149  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

Bay  Area  Electric  Railroad 
Association,  Inc.  d/b/a  Western  Railway 


Museum  (BAERA).  a  not  for  profit 
pubhc  benefit  corporation,  filed  a 
statement  of  its  willingness  to  assiune 
financial  responsibility  for  the  line  on 
December  2, 1992.'  UP  indicated  its 
willingness  to  negotiate  with  BAERA  for 
interim  trail  use  in  a  letter  filed 
Decembers,  1992. 

While  a  request  for  interim  trail  use 
need  not  be  filed  until  ten  days  after  the 
date  the  notice  of  exemption  is 
published  in  the  Federal  Register  (49 
CFR  1152.29(b)(2)).  the  provisions  of  16 
U.S.C  1247(d)  are  applicable  and  all  of 
the  criteria  for  imposing  interim  trail 
use/rail  banking  have  been  met. 
Accordingly,  in  light  of  UP's  willingness 
to  enter  into  negotiations,  an  NTTU  will 
be  issued  under  49  CFR  1152.29.  The 
parties  may  negotiate  an  agreement 
during  the  180-day  period  prescribed 
below.  If  no  agreement  is  reached 
within  180  davs,  UP  may  fully  abandon 
the  line.  See  49  CFR  1152.29(d)(1). 

Any  other  political  subdivision,  state 
or  qualified  private  entity  interested  in 
acquiring  or  using  the  involved  right-of- 
way  for  interim  trail  use/rail  banking 
may  file  an  appropriate  request  by  May 
20,  1993.  UP  is  directed  to  respond  to 
all  such  requests.  Use  of  the  right-of- 
way  for  trail  purposes  is  subject  to 
restoration  for  railroad  purposes. 

As  a  condition  to  this  exemption,  any 
employee  a^ected  by  the  abandonment 
shall  be  protected  under  Oregon  Short 
Line  R.  Co. — Abandonment — Goshen, 
360  I.C.C.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

This  exemption  will  be  effective  on 
June  9, 1993,*  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,'  any 
further  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 


.  1  Rail  station  Dozier  it  the  junction  point  between 
two  portions  of  the  line  with  the  resultant  milepost 
»quation  0.00  ■  64.33. 

'  A  notice  of  exemptian  in  Southern  Pacific 
Transportation  Company — Discontinuance  of 
Trackage  Rights  Exemption — In  SoLano  County,  CA. 
Docket  No.  AB-12  (Sub-No.  160X)  was  served  by 
the  Commission  on  April  16, 1993. 


'  BAERA  also  fiJed  on  January  4,  1993,  an  offer 
to  purchase  the  line.  We  will  Interpret  this  as  a 
notice  of  intent  to  file  an  offer  of  financial 
assistance.  BAERA's  offer  of  financial  assistance  is 
due  )une  9. 1993. 

'This  exemption  would  have  normally  been 
effective  on  June  9.  1993.  The  Tiling  of  BAERA's 
notice  of  intent,  however,  serves  to  postpone  the 
effective  date  for  ten  days. 

'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Section  of 
Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989). 
Any  entity  seeking  a  stay  involving  environmental 
concerns  is  encouraged  to  file  its  request  as  soon 
as  possible  in  order  to  permit  the  Commission  to 
review  and  act  on  the  request  before  the  effective 
data  of  this  exemption. 


1152.27(c)(2)."  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  May  20, 1993.'  Any  offer  of 
financial  assistance  must  be  filed  by 
June  9, 1993.  Petitions  to  reopen  or 
requests  for  pubUc  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  June 
1, 1993,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative:  Joseph  D. 
Anthofer,  General  Attorney,  1416  Dodge 
Street,  room  830,  Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  issued  an  environmental 
assessment  (EA)  served  December  23, 

1992,  that  proposed  no  environmental 
conditions.  Comments  were  due  January 
4, 1993,  and  none  was  received.  Because 
we  are  now  issuing  this  notice  we  will 
give  individuals  15  days,  to  May  25. 

1993,  to  file  comments  to  the  EA. 
Interested  persons  may  obtain  a  copy 

of  the  EA  from  SEE  by  writing  to  it 
(room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser.  Chief.  SEE  at 
(202)  927-6248. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

It  is  ordered:  1.  Subject  to  the 
conditions  set  forth  above,  UP  may 
discontinue  service,  cancel  tariffs  for 
this  line  on  not  less  than  10  days'  notice 
to  the  Commission,  and  salvage  track 
and  related  material  consistent  with 
interim  trail  use/rail  banking  after  the 
effective  date  of  this  notice  of 
exemption  and  NITU.  Tariff 
cancellations  must  refer  to  this  notice  of 
exemption  and  NITU  by  date  and  docket 
number. 

2.  If  an  interim  trail  use/rail  banking 
agreement  is  reached,  it  must  require 
the  trail  user  to  assume,  for  the  term  of 
the  agreement,  full  responsibility  for 
management  of,  any  liability  arising  out 
of  the  transfer  or  use  of  (if  the  user  is 
immune  from  liability  it  need  only 


*See  ExempL  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1967).  As  noted. 
BAERA  has  already  filed  a  notice  of  intent  to  file 
an  OFA.  This  submission  does  not  preclude  other 
interested  parties  bom  also  submitting  similar 
formal  axprewions  of  intent 

'  The  Commission  %vill  accspt  a  late-fiiea  nil  use 
statement  as  long  as  it  retains  furisdiction  to  do  so. 
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indemnify  UP  against  any  potential 
liability),  and  the  payment  of  any  taxes 
that  may  be  levied  against  the  right-of- 
way. 

3.  Interim  trail  use/rail  banking  is 
subject  to  the  future  restoration  of  rail 
service. 

4.  If  the  user  intends  to  terminate  trail 
use,  it  must  send  the  Commission  a 
copy  of  this  notice  of  exemption  and 
NITU  and  request  that  it  be  vacated  on 

a  specific  date. 

5.  If  an  agreement  for  interim  trail 
use/rail  banking  is  reached  by  the  180th 
day  after  publication  of  this  notice, 
interim  trail  use  may  be  implemented. 
If  no  agreement  is  reached  by  the  180th 
day,  UP  may  fully  abandon  the  line. 

6.  This  notice  of  exemption  and  NITU 
will  be  effective  Jime  19. 1993,  provided 
that  SPT  has  already  discontinued 
service. 

Decided:  May  4, 1993. 

By  the  Conunission,  Devid  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secntary. 
(FR  Doc  93-11118  Filed  S-7-93: 8:45  am] 

BUJJMO  COOC  TDM  >l  II 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINtSTRATlON 

[Notice  93-035] 

NASA  Advisory  Council,  Space 
Science  and  Applications  Advisory 
Committee.  Ufe  Sciences 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

S4AIMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  Science  and  Applications 
Advisory  Committee,  Life  Sciences 
Subcommittee. 

DATES:  May  17, 1993,  8:30  a.m.  to  5:30 
p.m.;  and  May  18, 1993,  8:30  a.m.  to 
12:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-5,  300 
E  Street,  SW.,  Washington.  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  J.  White.  Code  SB,  NaUonal 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (2027358-2147). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 


•  Status  of  NASA's  Organization  and 
Budget. 

•  Status  of  Life  Sciences 
Subcommittee  Organization  and  Budget 

•  Space  Station  Redesign. 

•  Strategy  and  Plan  for  Future 
Advisory  Committee  Restructiuing. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  3, 1993. 
Danalee  GreoB, 

Chief,  Management  Controls  Office.  Nationai 
Aeronautics  and  Space  Administration. 
(FR  Doc.  93-10952  Filed  5-7-^3;  8:45  am] 

MLLMO  COOC  781»-«1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  Chamber 
Music  Rural  Residencies 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  Availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  a  nonprofit  organization 
to  administer  a  Chamber  Music  Rural 
Residencies  Initiative.  The  project  will 
place  graduate/emerging  chamber  music 
ensembles  in  selected  rural 
communities  for  the  1993-94  academic 
year.  Duties  will  include  administering 
and  monitoring  the  progress  made 
throughout  the  residencies;  evaluating 
the  residencies  to  determine  possible 
modification  or  expansion  of  the 
program  for  1994-95;  and  recruiting  and 
orienting  ensembles  for  the  1994-95 
year  if  the  project  continues.  This 
project  is  subject  to  favorable 
recommendation  of  the  National 
Council  on  the  Arts.  Those  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation 
PS  93-12  in  their  written  request  and 
include  two  (2)  self-addrassad  labels. 
Verbal  requests  for  the  Solicitations  will 
not  be  honored. 

DATES:  Program  Solicitations  PS  93-12 
is  scheduled  for  release  approximately 
May  7, 1993  with  proposals  due  June  7. 
1993. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Contracts 


Division,  Room  217. 1100  Pennsylvania 
Ave.,  NW..  Washington,  DC  20506. 
WilUam  L  Hommel. 

Director,  Contracts  and  Procurement  Division. 
(FR  Doc  93-10975  Filed  5-7-93;  8:45  am] 
nuMQ  COOC  mr-ei-M 


NUCLEAR  REGULATORY 
COMMISSION 

Rorida  Power  and  Light  Co, 
Environmental  Assessment  and 
RndIng  of  No  Significant  Impact 

(Doclwt  No.  50-250  and  50-251] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
fttim  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-31  and  DPR-41,  issued  to 
Florida  Power  and  Light  Company,  (the 
licensee],  for  operation  of  the  Turkey 
Point  Nuclear  Generating  Units  3  and  4, 
located  in  Dade  County,  Florida. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  April  8, 1993,  as 
supplemented  April  22, 1993  and 
provides  an  exemption  from  certain 
requirements  of  10  CFR  50.60, 
"Acceptance  criteria  for  fracture 
prevention  measiues  for  lightwater 
nuclear  power  reactors  for  normal 
operation,"  to  allow  application  of  an 
alternate  methodology  in  determining 
the  acceptable  Overpressure  Mitigating 
System  (OMS)  setpoint  for  Turkey  Point 
Units  3  and  4.  The  proposed  altematia 
methodology  is  consistent  with 
guidelines  developed  by  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Working  Group  on  Operating 
Plant  Criteria  (WGOPC)  to  define 
pressure  Umits  during  low  temperature 
overpressure  (LTOP)  events.  ASME 
Code  Committee  approval  and 
publication  and  NRC  endorsement  of 
WGOPC  methodology  and  publication 
of  the  ASME  Code  Case  N-514,  "Low 
Temperature  Overpressure  Protection," 
are  expected  in  the  near  future. 

The  Need  for  the  Proposed  Action 

10  CFR  50.60  states  that  all  lightwater 
nuclear  power  reactors  must  meet  the 
fi^cture  toughness  and  material 
surveillance  program  requirements  for 
the  reactor  coolant  pressure  boundary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  part  50.  Appendix  G  to  10  CFR  50 
defines  pressure/temperature  (P/T) 
limits  during  any  condition  of  normal 
operation,  including  anticipated 


IMI 


Federal  Register  /  Vol.  58,  No.  88  /  Monday,  May  10.  1993  /  Notices 


27585 


operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  lifetime.  10  CFR  50.60(b) 
specifies  that  alternatives  to  the 
described  requirements  in  Appendices 
C  and  H  10  CFR  part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 
To  prevent  LTOF  transients  that 
would  produce  pressure  excursions 
exceeding  the  Appendix  G  P/T  limits 
while  the  reactor  is  operating  at  low 
temperatures,  the  licensee  installed  an 
OMS.  The  licensee's  OMS  includes 
pressure  relieving  devices,  Power 
Operated  Relief  Valves  (PORVs).  The 
PORVs  are  set  at  a  pressure  low  enough 
so  that  if  a  LTOP  transient  occurred  the 
mitigation  system  would  prevent  the 
pressure  in  the  reactor  vessel  from 
exceeding  the  Appendix  G  P/T  limits. 
To  prevent  these  valves  from  lifting  as 
a  result  of  normal  operating  pressure 
surges  (e.g.,  reactor  coolant  pump 
starting,  and  shifting  operating  charging 
pumps)  with  the  reactor  coolant  system 
in  a  water  solid  condition,  the  operating 
pressure  must  be  maintained  below  the 
PORV  setpoint. 

The  licensee  has  determined  that  the 
generic  methodology  used  to  calculate 
the  OMS  setpoint  for  Turkey  Point  is 
deficient  and  did  not  account  for  certain 
flow-induced  differential  pressures  and 
piping  losses.  As  a  result,  the  analytical 
maximum  pressure  limits  for  LTOP 
events  for  a  certain  design  basis 
condition  exceed  the  pressure  limits  of 
the  10  CFR  part  50  Appendix  G  curves. 
The  licensee  proposed  that  in 
determining  the  OMS  setpoint  for  LTOP 
events  for  Turkey  Point  Units  3  and  4. 
the  allowable  pressure  be  determined 
using  the  safety  margins  developed  in 
an  alternate  methodology  in  lieu  of  the 
safety  margins  required  by  Appendix  G. 
10  CFR  part  50.  The  aifeniate 
methodology  is  consistent  with  a 
proposed  ASME  Code  Case  N-514 
which  is  expected  to  be  approved  and 
published  in  the  near  future. 

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  the 
OMS  setpoint.  By  application  dated 
April  8,  1993,  as  supplemented  April 
22, 1993,  the  licensee  requested  an 
exemption  from  10  CFR  50.60. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  using  a  safety  factor  of  2 
on  the  principal  membrane  (pressure) 


stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one  quarter  of 
the  vessel  wall  thickness  and  a  length  of 
six  times  its  depth,  and  (c)  using  a 
conservative  fracture  toughness  curve 
that  is  based  on  the  lower  bound  of 
static,  dynamic,  and  crack  arrest  fracture 
toughness  tests  on  material  similar  to 
the  Turkey  Point  reactor  vessel  material. 

In  determining  OMS  setpoint  for 
LTOP  events,  the  licensee  proposed  to 
use  safety  margins  based  on  an  alternate 
methodology  consistent  with  the 
proposed  ASME  Code  Case  N-514 
guidelines.  The  ASME  Code  Case  N-514 
allows  OMS  setpoint  for  LTOP  events 
such  that  the  maximum  pressure  in  the 
vessel  would  not  exceed  110%  of  the  P/ 
T  limits  of  the  existing  ASME  Appendix 
G.  This  results  in  a  safety  factor  of  1.8 
on  the  principal  membrane  stresses.  All 
other  factors,  including  assumed  flaw 
size  and  fracture  toughness,  remain  the 
same.  Although  this  methodology 
would  reduce  the  safety  factor  on  the 
principal  membrane  stresses,  the 
proposed  criteria  will  provide  adequate 
margins  of  safety  to  the  reactor  vessel 
during  LTOP  transients. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  involves  use  of  more  raali.stic 
safety  margins  for  determining  the  OMS 
setpoint  during  LTOP  events.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operations  of  Turkey  Point 
plants,  dated  July  1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Florida  regarding  the 
environmental  impact  of  the  proposed 
action. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  April  8. 1993  and  a  supplement 
dated  April  22,  1993,  which  are 
available  fot.public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  N\V.,  Washington.  DC  and 
at  the  local  public  document  room 
located  at  Florida  International 
University.  University  Park,  Miami, 
Florida  33199. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  May  1993. 

For  the  Nuclear  Kogu!ator>'  Commission. 
Herbert  N.  Berkow, 

Director,  Project  Directarate  11-2.  Division  of 
Reactor  Projects— l/ll.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  93-10966  Filed  5-7-93;  8:45  ami 
BIUJNC  CODE  7580-41 -M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Generalized  System  of  Preferences 
(GSP);  Deadline  for  Acceptance  of 
Petitions  Requesting  Modifications  of 
the  List  of  Articles  Eligible  for  Duty- 
Free  Treatment  Under  the  GSP  and 
Requests  To  Review  the  GSP  Status  of 
Beneficiary  Developing  Countries 
Under  the  1993  Annual  Review 

AGENCY:  Office  of  (he  United  States 
Trade  Representative. 

ACTION:  Initiation  of  the  1993  GSP 
Annual  Review. 

SUMMARY:  The  notice  a;inoun«:es  the 
deadline  for  the  submission  of  petitions 
in  the  1993  GSP  Annual  Review. 

FOR  FURTHER  INFORMATION  CONTACT: 

GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street.  NW.,  room  517.  Washington.  DC 
20506.  The  telephone  number  is  (202) 
395-6971.  Public  versions  of  all 
documents  relating  to  this  review  will 
be  available  for  review  by  appointment 
with  the  USTR  public  reading  room 
shortly  following  filing  deadlines. 
Appointments  may  be  made  from  10 
a.m.  to  noon  and  1  p.m.  to  4  p.m.  by 
calling  (202)  395-6186. 
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SUPPLEMENTARY  MFORMATKM: 

I.  Announcement  of  1993  G^  Annual 
Review 

Under  section  506(a)  of  the  Trade  Act 
of  1974,  as  amended  (the  1974  Act), 
duty  free  treatment  provided  under  the 
GSP  shall  not  remain  in  effect  after  July 
4, 1993.  On  April  27,  legislation  was 
forwarded  to  the  Congress  on  behalf  of 
the  President  seeking  the  extension  of 
GSP  past  its  current  expiration  date. 

In  anticipation  of  this  extension,  and 
in  order  to  enable  parties  to  comply 
with  the  June  1  submission  deadline  set 
forth  in  the  GSP  regulations  (15  CFR 
2007.3(a)(1)).  the  Trade  Policy  Staff 
Committee  (TPSC)  has  initiated  the 
1993  GSP  Annual  Review.  Notice  is 
hereby  given  that,  in  order  to  be 
considered  in  the  1993  GSP  Annual 
Review,  all  petitions  to  modify  the  list 
of  articles  eligible  for  duty-free 
treatment  under  the  GSP  and  requests  to 
review  the  GSP  status  of  any  beneficiary 
developing  country  must  be  received  by 
the  GSP  Subcommittee  of  the  TPSC  no 
later  than  5  p.m.,  Tuesday,  June  1, 1993. 
Petitions  submitted  after  the  deadline 
will  ngt  be  considered  for  review  and 
will  be  returned  to  the  petitioner.  The 
GSP  provides  for  the  duty-free 
importation  of  qualifying  articles  when 
imported  from  designated  beneficiary 
developing  countries.  The  GSP  is 
authorized  by  title  V  the  1974  Act  (19 
U.S.C  2461  et  seq),  and  has  been 
implemented  by  Executive  Order  11888 
of  November  24, 1975,  and  modified  by 
subsequent  Executive  Orders  and 
Presidential  Proclamations. 

A.  1993  GSP  Annual  Review 

Interested  parties  or  foreign 
governments  may  submit  petitions:  (1) 
To  designated  additional  articles  as 
eligible  for  GSP:  (2)  to  withdraw, 
suspend  or  limit  GSP  duty-free 
treatment  accorded  either  to  eligible 
articles  imder  the  GSP  or  to  individual 
beneficiary  developing  countries  with 
respect  to  specific  GSP  eligible  articles: 
(3)  to  waive  the  competitive  need  limits 
for  individual  beneficiary  developing 
countries  with  respect  to  specific  GSP 
eligible  articles:  (4)  to  have  the  GSP 
status  of  any  eligible  beneficiary 
developing  country  reviewed  with 
respect  to  any  of  the  designation  criteria 
listed  in  subsections  502(b)  or  502(c)  of 
the  1974  Act  (19  U.S.C.  2462  (b)  and 
(c)):  and.  (5)  to  otherwise  modify  GSP 
coverage. 

B.  Identification  of  Product  Requests 
With  Respect  to  the  Harmonized  Tariff 
Schedule  of  the  United  States 

The  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)  was 


implemented  by  the  United  States  on 
January  1, 1989,  and  replaces  the  former 
Tariff  Schedules  of  the  United  States 
(TSUS)  nomenclature.  All  product- 
related  petitions  must  identify  the 
product(s)  of  interest  in  terms  of  the 
HTS  and  include  a  detailed  description 
of  the  product  or  products  of  interest. 

C.  Submission  of  Petitions  and  Requests 

Petitions  and  requests  to  modify  GSP 
treatment  should  be  addressed  to  GSP 
Subcommittee,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW.. 
room  517.  Washington.  DC  20506.  All 
such  submissions  must  conform  with 
regulations  codified  in  15  CFR  part 
2007.  These  regulations  are  also  printed 
in  "A  Guide  to  the  U.S.  Generahzed 
System  of  Preferences  (GSP)"  (August 
1991).  along  with  a  model  petition. 
Information  submitted  will  be  subject  to 
public  inspection  by  appointment  only 
with  the  staff  of  the  USTR  Public 
Reading  Room,  except  for  information 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2003.6  and  other 
qualifying  information  submitted  in 
confidence  pursuant  to  15  CFR  2007.7. 
An  original  and  fourteen  (14)  copies  of 
each  petition  or  request  must  be 
submitted  in  English.  If  the  petition  or 
request  contains  business  confidential 
information,  an  original  and  fourteen 
(14)  copies  of  a  nonconfidential  version 
of  the  submission  along  with  an  original 
and  fourteen  (14)  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  submission  containing 
confidential  information  should  be 
clearly  marked  "confidential"  at  the  top 
and  bottom  of  each  and  every  page  of 
the  submission.  The  version  that  does 
not  contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  page  (either  "puolic 
version"  or  "nonconfidential"). 

Prospective  petitioners  and  requestors 
are  strongly  advised  to  review  the  GSP 
regulations  set  forth  in  15  CFR  2007  and 
published  in  the  Federal  Register  on 
Tuesday,  February  11, 1985  (51  FR 
5035).  Prospective  petitioners  and 
requestors  are  reminded  that 
submissions  that  do  not  provide  aU 
information  required  by  §  2007.1  of  the 
GSP  regulations  will  not  be  accepted  for 
review  except  upon  a  detailed  showing 
in  the  submission  that  the  petitioner  or 
requestor  made  a  good  faith  effort  to 
obtain  the  information  required.  These 
requirements  will  be  strictly  enforced. 
In  cases  where  the  request  has  been 
reviewed  previously,  petitioners  should 
cite  new  information  concerning  the 
issues  examined  that  would  support  a 
reexamination,  as  cited  in  15  CFR 
2007.1(a)(4).  Petitions  with  respect  to 


competitive  need  waivers  must  meet  the 
informational  requirements  for  product 
addition  requests  in  S  2007.1(c).  A 
model  petition  format  is  available  from 
the  GSP  Subcommittee  and  is  included 
in  the  publication  "A  Guide  to  the  U.S. 
Generalized  System  of  Preferences 
(GSP)"  (August  1991).  Prospective, 
petitioners  are  requested  to  use  this 
model  petition  format  so  as  to  ensure 
that  all  informational  requirements  are 
met.  Furthermore,  interested  parties 
submitting  petitions  that  request  action 
with  respect  to  specific  articles  should 
list  on  the  first  page  of  the  petition  the 
following  information:  (1)  The  requested 
action:  (2)  the  classification  of  the 
article(s)  of  interest  in  the  HTS:  and  (3), 
if  applicable,  the  beneficiary 
country(ies)  of  interest.  Questions  about 
the  preparation  of  petitions  and  requests 
should  be  directed  to  the  staff  of  the 
GSP  Subcommittee.  The  phone  number 
of  the  GSP  subcommittee  is  (202)  395- 
6971. 

If  legislation  extending  the  GSP 
program  is  enacted  before  the  July  4 
expiration,  the  TPSC  will  publish  in  the 
Federal  Register  a  notice  of  petitions 
and  requests  accepted  for  review  on  or 
about  Thursday,  July  15. 1993.  If  the 
GSP  program  lapses,  the  TPSC  will  not 
publish  this  notice  imtil  the  program  is 
extended.  In  this  event,  the  notice  will 
be  published  as  soon  as  practicable  after 
the  extension  takes  effect.  The  notice 
will  also  provide  information 
concerning  the  opportunity  for 
interested  parties  to  comment  on 
requests  accepted  for  written 
submissions.  Any  modifications  to  the 
GSP  resulting  from  the  1993  GSP 
Annual  Review  will  be  announced  on  or 
about  April  1. 19S4  and  will  take  effect 
on  July  1.1994. 
FrMlerick  L.  Montgomery, 
Chairman.  Trade  PolKy  Staff  Committee. 
(PR  Doc.  93-10948  FUed  5-7-93;  8:45  am] 

BILIJNO  CODE  )M1-01-W 


Implementation  of  the  Accelerated 
Tariff  Elimination  Provision  of  the 
tJnited  States-Canada  Free-Trade 
Agreement 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notification  of  articles  proposed 
for  accelerated  tariff  elimination. 

SUMMARY:  Section  201(b)  of  the  United 
States-Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  ("the  Act") 
grants  the  President,  subject  to  the 
consultation  and  lay-over  requirements 
of  section  103(a)  of  the  Act.  the 
authority  to  proclaim  any  accelerated 
schedule  for  duty  elimination  that  may 
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be  agreed  to  by  the  United  States  and 
Canada  tinder  Aitide  401(5)  of  tha 
United  States-Canada  Free-Trade 
Agreement  C'the  FTA'1.  A  notice  of 
articles  under  consideration  for 
accelerated  tariff  elimination  was 
published  in  the  Federal  Register  of 
September  4. 1992  (57  FR  40720). 
Amendments  to  the  September  4  notice 
were  published  in  the  Federal  Register 
of  October  23, 1992  (58  FR  48407).  This 
notice  is  intended  to  inform  the  public 
of  those  articles  on  which  the  United 
States  Government  and  the  Government 
of  Canada  have  provisionally  agreed  to 
accelerate  the  elimination  of  duties 
under  the  FTA. 

SUPPLEMENTARY  MFORMATION:  Further 
information  on  this  subject  may  be 
found  in  the  Federal  Register  of 
November  15, 1991,  volume  56,  number 
221,  at  pages  58117  through  58119; 
September  4, 1992,  volume  57,  number 
173,  at  pages  40720  through  40727;  and 
October  23. 1992,  volume  57,  numlwr 
206,  at  pages  48407  through  48408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  P.  Claude  Burcky,  Office  of  North 
American  Affairs,  Office  of  the  United 
States  Trade  Representative,  room  501, 
600  17th  Street,  NW.,  Washington,  DC 
20506.  telephone  (202)  395-3412. 
Inquiries  regarding  the  changes  to  be 
made  to  the  Customs  Tariff  of  Canada 
ahould  be  directed  to  the 
Interdepartmental  Committee  on  FTA 
Acceleration,  140  O'Conner  Street,  14th 


Floor,  Ottawa.  Ontario,  Cwiada  KlA- 
OG5. 

Propoaad  Itoma  to  Racaiva  Accaleratad 
Duty  Elimination 

Articles  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  that  are 
proposed  for  accelerated  duty 
elimination  are  listed  in  the  Annex  to 
this  notice.  A  list  of  articles  in  tha 
Customs  Tariff  of  Canada  that  art 
proposed  for  accelerated  duty 
elimination  are  available,  bur  photocopy, 
from  the  Office  of  Public  Affairs,  Office 
of  the  U.S.  Trade  Representative,  room 
101. 600  17tb  Street.  NW..  Washington. 
DC  20506,  telephone  (202)  395-6186. 
CharliM  E.  Roh.  jr.. 

Assistant  U.S.  Trade  Representative  for  North 
American  Affairs. 

General  Note 

Goods  originating  in  the  territory  of 
Canada  provided  for  in  the  tariff 
subheadings  listed  in  this  schedule  and 
equipment  and  repairs  of  vessels 
provided  for  in  section  466  of  the  Tariff 
Act  of  1930  shall  be  free  of  U.S.  customs 
duty  effective  July  1, 1993,  except  for 
goods  of  subheadings  5801.25.00, 
5801.35.00,  8540.11.00  and  9905.73.04, 
on  which  the  duty  will  be  removed 
effective  on  the  date  of  the 
implementation  of  the  North  American 
Free  Trade  Agreement,  and  equipment 
and  repairs  of  vessels,  on  %irhich  tha 
duty  will  be  removed  effective  on  a  date 
to  be  agreed  upon  by  both  Parties. 


Tha  provisions  of  this  schedule  are 
expressed  in  terms  of  the  Harmonized 
Tariff  Schedule  of  the  United  States  or 
section  466  of  the  Tariff  Act  of  1930. 
Subheading  numbers  and  product 
descriptioDS  in  this  schedule  are  the 
same  as  the  subheading  numbers  and 
product  descriptions  of  the 
corresponding  provisions  in  the 
Harmooizad  Tariff  Schedule  of  the 
United  States,  except  in  those  cases 
where  aocekrated  elimination  of  the 
customs  duty  will  not  apply  to  all  goods 
in  a  tariff  subheading.  In  such  cases,  the 
goods  subject  to  accelerated  elimination 
are  provided  for  in  a  new  subheading  in 
chapter  99  of  this  schedule.  Vkhich  will 
ba  incorporated  into  the  Harmonized 
Tariff  Schedule  of  the  United  States. 

Tha  product  coverage  and  application 
of  the  subheadings  listed  in  this 
schedule  shall  be  in  accordance  with 
the  general  notes,  rules  of  interpretation, 
and  section  and  diapter  notes  contained 
in  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

The  bracketed  language  in  this 
schedule  has  been  included  only  to 
clarify  the  scope  of  the  numbered 
subheadings,  which  are  the  subject  of 
this  schedule.  Goods  described  by  tha 
bracketed  language  are  not  the  subject  of 
this  schedule  and  are  not  receiving 
accelerated  elimination  of  the  customs 
duty. 


Schedule  of  the  United  States  of  America 


HIS  subheading 


020 


30 


0202.30.20 
0202.30^40 
0202.30.60 

0712  

0712.10.00 
2206  


2208.10  

2208.10.30 
2208.10.60 
2208.10.90 

2208.20  

2208.20.10 


2208.20.20 
2208.20.30 
2208.20.40 

2208.20.50 
208.20.60 

2206.50.00 
2208.90  


Artide  description 


Meat  of  bovkia  animals,  frozen: 
Bonaiaac: 
Processed: 
High-quality  beef  cuts. 
Otter. 
Other. 
Dried  vegetables,  whole,  cut.  sliced,  brolcen  or  In  powder,  but  not  lurfftar  prepared: 

Potatoes  whether  or  not  cut  or  sliced  but  not  further  prepared. 
Undarwtured  ettiyl  alcohol  of  an  alcoholic  strength  by  vduma  of  less  ttan  BO  percent  vol.;  spiHts.  Iqueure  and  other 
spirituous  beverages:  compound  alcoholic  preparations  of  a  kind  used  for  the  manufacturs  of  beverages: 
Compound  alcoholic  preparations  of  a  kind  used  for  ttw  manufacture  of  beverages: 
Containing  not  over  20  percent  of  akx)hol  by  weight 
Containing  over  20  percent  but  not  over  50  percent  of  alcohol  by  weight 
Containing  over  50  percent  of  alcohol  by  weight 
Spirits  obtained  by  distilling  grape  wine  or  grape  marc  (grape  brandy): 
Pisco  and  stngani 
Other 
In  containers  each  holding  not  over  4  liters: 
Valued  not  over  $2.38/liter. 
Valued  over  $2.38/liter  but  not  ovar  $3.43/litar. 
Valued  over  $3.43/liter. 
In  contalrws  each  holdir>g  over  4  liters: 
Vaiued  not  over  $2.38/ntar. 
Valued  over  $2.38/liter. 
(Whiskies;  mm  and  tafia] 
Gin  and  Geneve. 
Other 
[Aquavit  bitters;  brandy] 


\ 
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Schedule  of  the  United  States  of  America— Continued 


HTS  sut>h«ading 


Articto  description 


2208.90.45 

2208.90.60 
2208.90.65 
2208.90.70 


2208.90.75 
2208.90.80 
3302  

3302.10  .... 
3302.10.10 

3302.10.20 
3302.10.30 
3302.90  .... 
3302.90.10 
3302.90.20 
3916  

3916.90  .... 

3916.90.20 
3918  

3918.10  .... 

3918.10.31 
3918.10.32 
3918.10.40 

4011  

4011.40.00 
4016  

401692.00 

5209  

5209.42.00 
5011  

5211.42.00 
54D3  

5403.10  .... 
5403.10.30 
5403.10.60 


5403.33.00 
5403.39.00 

5403.42.00 
5404  

5404.10  .... 
5404.10.10 
5405.00  .... 

5405.00.30 


Cordials,  liqueurs,  kirschwasser  and  ratafia, 
rroquila] 
Vodka: 
If)  containers  each  hoMing  not  over  4  liters:  > 

Valued  not  over  $2.05/liter. 
Valued  over  $2.05/Uter. 
In  containers  each  hokiing  over  4  liters. 
(Imitations  of  brandy  and  other  spirituous  beverages] 
Other 
Spirits: 
[Mescal  In  containers  each  hokUng  not  over  4  liters] 
Other. 
Other. 
Mixtures  of  odoriferous  substances  and  mixtures  (including  alcoholk:  solutkxis)  with  a  basis  of  or>e  or  more  of  these 
substarKes,  of  a  kind  used  as  raw  materials  In  industry: 
Of  a  kind  used  In  the  food  or  drink  industries: 
Not  containing  aic6M. 
Corftaining  akx)hol: 
Containing  not  over  20  percent  of  akx>hoi  t>y  weight. 
Containing  over  20  percent  of  alcohol  by  weight 
Other 
Containing  no  akwhol  or  not  over  10  percent  of  alcohol  by  weight 
Containing  over  10  percent  of  alcohol  by  vveight 
Monofilament  of  which  any  cross-sectional  dinf>ensions  exceeds  1  mm.  rods,  stfcks  and  profile  shapes,  whether  or  not 
sufface-wori(ed  but  not  otherwise  worked,  of  plastics: 
[Of  polymers  of  ethylene:  of  polymers  of  vinyl  chkjride] 
Of  other  plastk»: 
[Of  acrylic  polymers] 
Other 
Racket  strings. 
Fkx>r  coverings  of  plastKs,  wtiether  or  not  self-adhesive,  in  rolls  or  In  the  form  of  tiles:  wall  or  ceiling  coverirtgs  of  plas- 
tks.  as  defined  in  note  9  to  cfuipter  39  of  the  HTS: 
Of  polymers  of  vinyl  chtorkje: 
Wall  or  ceiling  coverings: 
With  a  backing  of  textile  fibers: 
With  a  backing  of  man-made  fibers: 
Over  70  percent  by  weight  of  plastics. 
Other. 
Other. 
New  pneumatk:  tires,  of  oibber 

Of  a  kind  used  on  motorcycles. 
Other  articles  of  vulcanized  rubber  other  than  fwrd  rubt>er: 
[Of  cellular  mbber] 
Other 
Erasers. 
Woven  fabrics  of  cotton,  containing  85  percent  or  more  by  weight  of  cotton,  weighing  more  ttian  200  gAm*: 
Of  yams  of  different  cotors: 
Blue  denim. 
Woven  fabrics  of  cotton,  containing  less  than  85  percent  by  weight  of  cotton,  mixed  mainly  or  solely  with  man-made  fi- 
bers, weighir>g  more  than  200  g/m*: 
Of  yams  of  different  colors: 
Blue  denim. 
Artificial  filament  yam  (other  than  sewing  thread),  not  put  up  for  retail  sale,  including  artifk:ial  monofilament  of  less  than 
67  dedtex: 

High  tenacity  yam  of  viscose  rayon: 
Single  yam. 

IMuttiple  (foMed)  or  cabled. 
[Textured  yam] 
Other  yam,  single: 

[Of  viscose  rayon,  untwisted  or  with  a  twist  not  exceeding  120  tums/m;  of  viscose  rayon,  with  a  twist  exceedina 
120  tums/m)  " 

Of  cellulose  acetate. 
Other. 
Other  yam,  multiple  (foMed)  or  cabled: 
Of  cellulose  acetate. 
Synthetic  rTX)nofilament  of  67  dedtex  or  more  and  of  whteh  no  cross-sectional  dimenskxi  exceeds  1  mm;  strip  and  the 
like  (for  example,  artifidal  straw)  of  synthetw  textile  materials  of  an  apparent  width  not  exceeding  5  mm: 
Monofilamant 
Racket  strings. 
Artftoial  nxxiofilament  of  67  decitex  or  more  and  of  whteh  no  cross-sectional  dimension  exceeds  1  mm;  strip  and  the 
Uke  (for  example,  artifteial  straw)  of  artificial  textile  materials  of  an  apparent  width  not  exceeding  5  mm: 
Monofilament 
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Schedule  of  tme  United  States  of  Amewca— Continued 


HTS  subheading 


5405iX).60 

5408  

5408.10.00 

5501  

5501.10.00 
5501.20.00 
5501.30.00 
5501.90.00 

5503  

5503.10.00 
6503.20.00 
5503.30iX) 

5503.90.00 
15504  


5504.90.00 
5605.00.00 

S801  

5801.25.00' 

I 

isSOl  .35.00' 

D2  

.10.00 
32.20.00 
5902.90.00 
5905.00  


5905.00.90 

B301   

5301.10.00 
SB10  


3iB10.19  

J10.19.12 

Ml  

)11.10  


)1 1.10.20 

)11. 10.35 
6911.10.39 

^11.10.41 


6911.10.45 
6911.10.49 


>ei1. 10.60 
1)911.10.80 
1)912.00  


6912.00.10 


6912.00.20 


Artide  descriptton 


Ottwr. 

Woven  fabrics  of  arDfidaJ  filament  yam,  induding  woven  fabrics  obtained  from  materials  of  heading  5405: 

Wovan  tabrica  obtainsd  from  high  tenacity  yam.  of  viscoea  rayoa 
Synthetic  filament  tow: 
Of  nylon  or  other  polyamides. 
Of  poiyesten. 
Aciytic  or  modacryfic. 
Other. 
Synthetic  staple  fibers,  not  carded,  combed  or  otherwise  procasaad  for  spinning: 
Of  nyton  or  otter  potyamidaa. 
Of  potyaatera. 
AcryfK  or  nKXtecrytic. 
{Of  poiypropylaoe] 
Other. 
Artificial  staple  fibers,  not  carded,  combed  or  othenwise  processed  for  spinning: 
[Of  viscose  rayon] 
Other. 
Metalized  yam,  whether  or  not  gimped,  being  taxMa  yam,  or' atrip  or  the  Mw  of  headkig  5404  or  5405,  combined  with 

metal  in  the  fomi  o(  thread,  strip  or  powder  or  covered  wifri  metal. 
Woven  pile  fabrics  and  chenille  fabrics,  other  than  fabrics  of  heading  5802  or  5806: 
Of  cotton: 

Warp  PMe  fabrics,  cut. 
Of  man-made  fibers: 
Warp  pile  ffibrics,  cut. 
Tire  cord  fabric  of  high  tenacity  yam  of  nylon  or  other  polyamides,  polyesters  or  viscose  rayon: 
Of  nylon  or  other  polyamides. 
Of  polyesters. 
Other. 
Textile  wall  coverings: 
[Badced  with  pemrunently  affixed  paper] 
Other. 
Blankets  and  traveling  rugs: 

Electric  blankets. 
Articles  of  cement,  of  concrete  or  of  artificial  stone,  wttelher  or  not  reinforced 
Tiles,  flagstones,  bricks  and  similar  articles: 
[Building  blocks  and  bricks] 
Other: 
Roor  and  wall  tiles: 
Agglomerate  marble  tiles. 
Tableweire,  kitchenwara,  other  household  artides  and  toilet  artides,  of  porcelain  or  china: 
Tableware  arxj  kitchenware: 
[Hotel  or  restaurant  ware  and  other  ware  not  household  ware] 
Other: 
Of  bone  chinaware. 
Other: 
Availat>le  in  specified  sets: 
In  any  pattem  for  wftich  tfw  aggregate  vaiue  of  the  artides  istad  in  addrtional  US  note  6(b)  of  diapter  69 

of  the  HTS  is  not  over  $56. 
In  any  pattem  for  whk^  the  aggregate  vakie  of  the  artides  listed  in  additional  U.S.  note  6(b)  of  chapter  69 
of  the  HTS  is  over  $56. 
Other 
Steins  with  pem'^anently  attached  pewter  lids,  candy  boxes,  decanters,  punch  bowls,  pretzels  dishes,  tWbit 
dishes,  tiered  servers,  tx>ntxxi  dishes,  egg  cupe,  spoorts  and  spoon  rests,  oil  and  vinegar  sets,  tumblers 
arxl  salt  arvj  pepper  shaker  sets. 
Mugs  and  other  steins. 

Cups  vakied  over  $8  per  dozen;  saucers  valued  over  $5.25  per  dozen;  soups,  oatrr^eals  and  cereals  valued 
over  $9.30  per  dozen;  plates  not  over  22.9  cm  in  maximum  diameter  and  valued  over  $8.50  par  dozen; 
plates  over  22.9  but  not  over  27.9  on  in  maximum  dutnatar  and  valued  over  $1 1 .50  per  dozen;  platters 
or  chop  dishes  valued  over  $40  per  dozen;  sugfirs  valued  over  $23  per  dozen;  creamers  valued  over  $20 
.    per  dozen;  and  beverage  servers  valued  over  $50  per  dozen. 
Serviette  rings. 
Other. 
Ceramic  tableware,  kitchenware,  other  househokf  artdes  and  toilet  articles,  other  than  of  porcelain  or  china: 
Tableware  and  kitchenware: 
Of  coarse-grained  earthware,  or  of  coarse-grained  storwware;  of  fine-grained  earthenware,  whether  or  not  deco- 
rated, ha^ng  a  reddisivcokved  body  artd  a  kistroua  glaze  wfvch,  on  teapots,  may  t>e  any  cokx,  but  wfuch,  on 
otter  artclee,  must  be  mottled,  streaked  or  sottdly  cokxed  brown  to  black  with  metallic  oxide  or  salt. 
Other: 
Holai  or  restaurant  ware  and  otwr  ware  not  housahoU  ware. 
Otter 
Awaiiabiein  specified  sets: 
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HTS  8ut)^«ading 


6912.00.35 
6912.00.39 

6912.00.41 

6912.00.44 
6912.00.45 


6912.00.46 
6912.00.48 
6912.00.50 
7007  

7007.19.00 

7019  

7019.10  .... 

7019.10.10 
7019.10.20 
7019.10.30 

7019.10.60 

7019.31.00 

7225  

7225.10.00 

7226  

7226.10  

7226.10.10 
7226.10.50 
7307  

7307.22  

7307.22.10 

7307.29.00 

7307.93  

7307.93.30 
7307.93.60 
7307.93.90 
7411  

7411.21  

7411.21.10 
7411.21.50 
7411.22.00 
8203  

8203.10  

8203.10.30 
8203.10.60 
8203.10.90 

8212  

8212.10.00 
8212.20.00 

8301  

8301.50.00 

8302  


AfUcto  description 


In  any  pattern  for  which  the  aggregate  value  of  the  articles  listed  In  additlonai  U.S.  nota  6(b)  of  chapter  69 

ol  the  HTS  l8  not  over  $38.  ^  ,        ^ 

in  any  pattern  for  which  the  aggregate  value  of  the  articles  listed  in  additlonai  U.S.  nota  6(b)  of  chapter  69 
of  the  HTS  is  over  $38.  w,  ,        -^ 

Other 
Steins  with  permanently  attached  pewter  lids;  candy  boxes,  decanters,  punch  bowls,  pretzel  dishes,  tidbit 
dishes,  tiered  sen^rs.  bonbon  dishes,  egg  cups,  spoons  and  spoon  rests,  oU  and  vinegar  sets,  tumblers 
and  salt  and  pepper  shaker  sets. 
Mugs  and  other  steins. 

Cu^  valued  over  $5.25  per  dozen;  saucers  valued  over  $3  per  dozen;  soups,  oatmeals  and  cereals  valued 
over  $6  per  dozen;  plates  not  over  22.9  cm  in  maximum  diameter  and  valued  over  $6  per  dozen;  plates 
over  22i»  but  no*  over  27.9  cm  In  maximum  diameter  and  valued  over  $8.50  per  dozen;  platters  or  chop 
dtehes  valued  over  $35  per  dozen;  sugars  valued  over  $21  per  dozen;  creamers  valued  over  $15  per 
dozen;  and  beverage  senwrs  valued  over  $42  per  dozen. 
Serviette  rings. 
Other. 
Other. 
Safety  glass,  consisting  of  toughened  (tempered)  or  laminated  glass: 
Toughened  (tempered)  safety  glass: 
{Of  size  and  shape  suitable  for  incorporation  In  vehicles,  aircraft,  spacecraft  or  vessels] 
Other. 
Glass  nbers  (Including  glass  wool)  and  articles  thereof  (for  example,  yam,  woven  fabrics): 
Stivers,  rovings,  yam  and  chopped  strands: 
Yams: 
Not  colored. 
Colored. 
Chopped  strands. 
[Rovings] 
Other. 
Thin  sheets  (voiles),  webs,  mats,  mattresses,  boards  and  similar  nonwoven  articles: 
Mats. 
Flat-ro«ed  products  of  other  alloy  steel,  of  a  width  of  600  mm  or  more: 

Of  silicon  electrical  steel. 
Flat-roiled  products  of  other  alloy  steel,  of  a  width  of  less  than  600  mm: 
Of  silicon  electrical  steel: 
Of  a  width  of  300  mm  or  mora. 
Of  a  width  of  less  than  300  mm. 
Tube  or  pipe  fittings  (for  example,  couplings,  elbows,  sleeves),  of  iron  or  steel: 
(Cast  fitting^ 
Other,  of  stainless  steel: 
(Flanges] 
Threaded  elbows,  bends  and  sleeves: 

Sleeves  (couplir>gs) 
(Butt  welding  fittings] 
Other 
Other 
Butt  welding  fittings: 
With  an  inside  diameter  of  less  than  360  mm: 
Of  iron  or  nonalloy  steel. 
Of  alloy  steel  (except  stainless  steel). 
With  an  inside  diameter  of  360  mm  or  more. 
Copper  tubes  and  pipes: 
Of  copper  alloys: 
Of  copper-zinc  base  alloys  (brass): 
Seamless. 
Other. 
Of  copper-nickel  base  alloys  (cupro-nk*eO  or  copper-nickel-zinc  ba^  alloys  (nickel-silver). 
FilM,  rasps,  pUers,  finduding  cutting  pliers),  pincers,  tweezers,  metal  cutting  shears,  pipe-cutters,  bolt  cutters,  perforat- 
ing punches  and  similar  handtods,  and  base  metal  parts  thereof: 
Files,  rasps  and  similar  tools: 
Not  over  11  cm  in  length. 

Over  1 1  cm  but  not  over  17  cm  In  length. 
Over  17  cm  in  length. 

Razors  and  razor  blades  (including  razor  blade  blanks  In  strips),  and  base  metal  parts  thereof- 
Razors. 
Safety  razor  blades,  including  razor  blade  blanks  In  strips. 

PadkxAs  and  kxks  (key,  combination  or  electricalty  operated),  of  base  metal;  clasps  and  frames  with  dasps  Incor- 
porating, kxks,  of  base  metal;  keys  and  parts  of  any  of  the  foregoing  artkdes.  of  base  metal: 
Clasps  and  frames  with  clasps.  Incorporating  kx:ks. 

BaMmetal  mountings,  fittings  and  similar  artkHes  swtable  for  furniture,  doors,  staircases,  windows,  blinds,  coachwork 
saddtery,  bunks,  chests,  caskets  or  the  like;  base  metal  hat  racks,  hat-pegs,  brackets  and  sImHar  fixtures;  castors! 
wttn  mountings  of  base  metal;  automatic  door  ckjsers  of  base  metal;  and  base  metal  parts  ttiereof- 
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HTS  subheading 


8302.41  .... 
8302.41.30 

8302.41.60 
8302.41.90 
8302.50.00 
8409  


0409.99 


).99.91 


8416 


8416.10.00 
8416.20.00 

8509  

8509.90  


8509.90.40 
8518  


8518.30 


8518.30.20 

8518.90  

8518.90.10 
8518.90.30 
8540  


8540.1 1.00» 
9001  


9001.40.00 
9001.50.00 
18  


Ti 


9018.41.00 


9506 


9506.59  

9506.59.40 
9506.59.80 

9905.06.10 
9905.07.01 

9905.07.05 
9905.07.15 
9905.16.11 

9905.21.05 

9905.21.10 

9905.22.10 


Artlcie  description 


[HJnges,  and  parts  thereof;  castors,  and  parts  thereof;  other  mountings,  fittings  and  similar  artides  suitable  for  motor 

vehictes;  and  parts  thereof 
Other  mountir>gs.  fittings  artd  similar  articles,  and  parts  thereof: 
Suitable  tor  buildings: 
Door  ciosers  (except  automatic  door  closers),  and  parts  thereof 
Other 
Of  Iron  or  steel,  of  aluminum  or  of  zinc. 
Other. 
Hat-racks,  hat  pegs,  brackets  and  similar  fixtures,  and  parts  thereof. 
Parts  suitable  for  use  solely  or  principally  with  the  engines  of  heading  8407  or  8408: 
[For  aircraft  engines] 
Other 

[Sultabie  for  use  solely  or  principally  with  8paik-ignitk)n  internal  combustion  piston  engines  (including  rotary  en- 
gines)] 
Other 
[Cast-iron  parts,  not  advanced  beyond  deaning.  and  machined  only  for  the  removal  of  fins,  gates  sprues  and 

risers  or  to  pennit  tocation  in  finishing  machinery] 
Ottier 
For  vehicles  of  sttoheading  8701 .20  or  heading  8702,  8703  or  8704. 
Funwce  burners  for  liquid  fuel,  for  pulverized  solid  fuel  or  for  gas;  mechanical  stokers,  including  their  mechanical 
grates,  mechanical  ash  dischargers  and  similar  appliances:  parts  thereof: 
Furnace  bumers  for  hqutd  fuel. 
Other  furnace  bumers,  irydudirtg  combination  burT>ers. 
Bectromechanical  domestic  appliances,  with  self-contained  electric  motor;  parts  tt>ereof- 
Parts: 
[Parts  of  vacuum  deaners;  parts  of  floor  polishers] 
Other  parts. 
Microphones  and  stands  therefor  toudspeakers.  whether  or  not  mounted  in  B>elr  enclosures;  headphones,  earphones 
and  confined  microphone/speaker  sets;  audio-frequerK^y  electric  amplifiers;  electric  sound  amplifier  sets;  parts 
thereof: 

Headphones,  earphones  and  combined  rrvcrophone/speaker  sets: 
[Telephone  handsets] 
Other. 
Parts: 
Of  telephone  handsets  and  repeaters. 
Other. 
Thermkxw,  coW  cathode  or  photocathode  tubes  (for  example,  vacuum  or  vapor  or  gas  filled  tubes,  mercury  arc  rectify- 
ing tibes,  cathode-ray  tut>es,  television  camera  tut>es);  parts  thereof: 
Cathode-ray  televiskxi  picture  tubes,  induding  video  rrxxiitor  cathode-ray  tubes- 
Color. 
Optical  fibers  and  optical  fiber  bundles;  optical  fiber  cables  other  than  those  of  heading  8544;  sheets  and  plates  of  po- 
iarizing  material;  lenses  (including  contact  lenses),  prisms,  mirrors  and  other  optical  elements,  of  any  material, 
unmounted,  other  Vnan  such  elements  of  glass  not  optically  worked: 
Spectacle  lenses  of  glass. 
Spectacle  lenses  of  other  materials. 
Instruments  and  appliances  used  in  medteal,  surgical,  dental  or  veterinary  sciences,  induding  sdntigraphic  apparatus, 
other  electro-medical  apparatus  and  sight-testing  instruments;  parts  and  accessories  thereof: 
Other  instruments  and  appliances,  used  in  dental  sdences,  and  parts  and  accessories  thereof: 
Dental  drill  engines,  wt>ether  or  not  combined  on  a  single  base  with  other  dental  equipment,  and  parts  and  acces- 
sories thereof. 
Artkdes  and  equipment  for  general  phystoal  exerdse,  gymnastics,  athletics,  other  sports  (induding  taWe-tennis)  or  out- 
door games,  not  specified  or  induded  elsewhere  in  chapter  95  of  the  HTS;  swimming  pools  and  wading  pods;  parts 
arxj  accessories  ttwreof: 

Tennis,  badminton  or  similar  rackets,  whether  or  not  strung;  parts  and  accessories  thereof: 
[Lawn-tennis  rackets,  whether  or  not  strung,  and  parts  and  accessories  thereof] 
Other  ■»         K- 

Badminton  rackets  and  parts  and  accessories  thereof. 
Other. 
Goods  originating  In  the  territory  of  Canada  under  general  note  3(c)(viil)  of  the  tariff  schedule: 

Bulbs  in  soil  (provkled  for  in  subheading  0601 .20.90). 

Chinese  cabbage  {Brassica  rapa.  chenensis)  or  Chinese  lettuce  {Brassica  rapa,  pakinensis)  (provided  for  In  sub- 
heading 0704.90.40.) 

Chinese  radishes  or  daikons  {Raphanus  satlvus.  kjngipinnatus)  (  provkled  for  In  subheading  0706.90.20). 

Green  chili  peppers.  In  brine  (provkled  for  m  subheading  071 1 .90.60). 

Prepared  meals,  not  dehydrated  ar)d  not  requiring  refrigeration.  In  vacuunvsealed  airtight  pouches  or  trays  (provkled 
»or  in  subheading  1602.50.90).  • 

Prepared  Ingredients  for  salads,  consisting  of  a  salad  dressing  and  other  components  packaged  together  for  retail 
sale  (provkled  for  In  subheading  2103.90.60). 

Condittoning,  maturing  or  nutrient  additives  for  ftour;  Dry  honey  coating;  Honey  flake;  and  Honey  powder  (all  the  fore- 
going goods  provkled  for  in  subheading  2106.90.65). 

CItrfc  add  additives  contalnk>g  dtric  add,  water,  and  more  than  85  percent  but  not  nx>re  than  95  percent  of  ateohd 
by  weight  (provWed  for  in  subheading  2207.1030). 
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9905^4.10 
9905.30.07 

9905.30.08 
9905.30.1 1 


Artide  description 


9905.30.12 
9905.30.15 
9905.30:25 
9905.33.10 
9905.39.02 

9905.M.1t 

9905.39.15 
9905.39.16 

9905.39.17 
9905.39.18 

9905.39.19 

9905.39.20 
9905.39.25 

9905.39.27 
9905.39.30 


9905.40.05 
9905.40.09 

9905.40.12 
9905.40.15 
9905.40.18 
9905.40.20 
9905.40.25 
9905.40.30 

9905.40.40 


9905.42.12  ... 
9905.42.15  ... 
9905.42.25  ... 

9905.44.08  _. 
9905.53.10  ... 

9305.54.01  ... 
• 

9905.54.02  ... 

9905.54.03  ... 

9905.54.09  ... 


Cigar  binders  (provWed  for  in  subhewing  2403.91.40). 

Clindamycin  paimttats  hydrochJoride  o^anules;  Clindamycin  phosphate  topical  soiution;  Erythromycin-  and 
Spectinomydn  hydrochloride  sterile  powder,  Injectable  (a«  Ihe  foregoing  goods  provided  for  In  subheadina 
3004.20.00). 

Somatropin,  Injectable  (provided  for  in  subheading  3004.39.00). 

Aipfostadil  sterile  solulwn,  injectable;  Antiseptic  liniment  or  gel  for  relief  of  muscular  aches,  arthrttte  pain  or  bruises- 
Attapulgfte  tablets,  ftlnxcated;  aprofloxadn  hydrochlortde  tablets;  Dprofloxadn,  intravenous;  Ganciclovir  sodium; 
Ivermectin;  Ketorolac  tromethamlne;  Methotrexate  sodium;  Mitoxantrone  hydrochloride;  Nifedipine  tablets- 
NinxxJipne  capsuies,  tablets  or  Intravenous  fommlatlon;  Nttrogtycerln  tablets,  subungual;  QurnaprH  hydrochloride- 
SUeptozodn  sterile  solution,  injectable;  and  Sumatriptan  succinate  (aJI  the  foregoing  goods  provided  lor  in  sub^ 
heading  3004.90.60). 

Onbrient  tor  moisturizing  and  protecting  animal  hooves  (provided  for  in  subheading  3004.90.60  or  3307.90.00). 

Paiches,  impregnated  with  nicotine,  used  to  assist  in  smoking  withdrawal  (provided  for  in  subheading  3005.10  10) 

Tablets  containing  norethlndrone  acetate  or  ethinyl  estradiol  (provided  for  In  subheading  3006.60.00). 

Powders  for  perfuming  or  deodorizing  rugs  or  carpets  (provided  for  In  subheading  3307.49.00). 

PIntlepIn  assemblies  consisting  of  a  monofilament  braid,  or  monofilament  and  braid,  with  attached  threading  wire 
and  metal  tube  (provided  for  in  subheading  3916.90.10,  3916.90.30,  5404.10.80.  5609.00.30  or  5808.10.30);  and 

Monofilament  certified  by  the  importer  as  Irtended  tor  pintlepins  or  pintlepin  assemblies  (provided  for  in  subheadina 
3916.90.10,  3916.90.30  or  5404.10.80)  r        ,-  vh  owuf»<iu«iV 

Flat  profile  shapes  of  polycarbonates,  not  lass  than  100  cm  In  width,  and  not  less  than  4  mm  nor  greater  than  17 
mm  tn  thickness,  having  a  cross-section  solely  of  identJcaHy  sized  nxrftlple  rectangular  voids  (orovkjed  (or  in  sub- 
heading 3916.90.50) 

Tape  of  pofyesters,  certified  by  the  importer  as  intended  for  use  In  spfldng  or  hokflng  film  during  photo  processina 
(provided  tor  in  subheading  3919.10.20)  -»-      t»  ■»#  v  y     « >«ww»ing 

Polyvinyl  chtohde  film,  flexible,  certified  by  the  importer  as  intended  for  use  as  computer  graphk:  film;  Polyvinyl  chlo- 
ride film  certified  by  the  importer  as  Intended  for  use  In  graphks  for  tmcks  or  emergency  vehk^les  and 
Retrorefiective  sheets  incorporating  glass  beads  or  molded  plastic  miaoprisms  (aU  the  foregoing  goods  provided 
for  In  subheading  3919.90). 

Polyethylene  synthetic  paper  pulp.  In  sheets  (provWed  for  In  subheading  3920.10.00). 

nim,  not  over  0.025  mm  in  thickness,  with  a  prisowtJc  surface  on  one  skle,  certified  by  the  importer  as  intended  for 
use  in  lighting  fixtures  (provkJed  (or  in  subheading  3920.61.00). 

Plates,  sheets,  film,  foil  and  strip  certified  by  the  importer  as  Intended  for  use  In  the  manufacture  of  tubes  (wovkled 
for  In  subheading  3920.72.00). 

PolyimWe  file  (provkJed  for  in  subheading  3920.99). 

B<*bins  with  metal  shafts  and  phenolk:  heads  and  bases;  Spools  (or  typewnter  or  business  machine  ribbons-  and 
Spools  for  the  packaging  of  pintlepins  (all  the  foregoing  goods  provkJed  lor  in  subheading  3923.40.00) 

Flooring  designed  for  use  in  livestock  buiklings  (provided  for  in  subheading  3925.90.00  or  3926  90  95) 

Construction  debris  chutes;  Grommets  certified  by  the  importer  as  intended  for  use  in  ballasts  for  fluorescent  lamps- 
Up  bands  (handles)  for  glass  decanters;  Mk;rofilm  Jackets  of  polyethylene  terephthaiate;  Perforated  8  mm  16  mrn 
or  35  mm  motion  pkrture  fUm  leaders  of  ceUutose  acetate  or  polyethylene  terephtha;ate;  Perforated  release  film  o« 
polymers  of  tetrafluoroethylene,  certified  by  the  importer  as  intended  to  be  emptoyed  in  the  manufacture  of  printed 
circuit  boards:  and  Teethers  and  teething  rings  (aU  the  foregoing  goods  provided  for  in  subheading  3926  90  95) 

arip  certified  by  the  importer  as  Intended  for  use  in  passenger  rail  cars  (provkJed  for  in  subheading  4008  11) 

Matting  or  mats  certified  by  the  importer  as  intended  lor  use  in  passenger  rail  cars  (provkJed  for  in  subheadbu 
400821.00, 4016.99.25  or  4016.99.50).  »~~- w-  \y      v«7u   ui  1 1  wiwio««nB 

Conveyor  belt  deats  (provkJed  for  in  sutjheading  4006.29.00). 

Motorcyde  rear  drive  belts  and  beJt  splice  kits  (provkJed  for  In  subheadirtg  4010.99). 

Tire  treads  or  retreads  (provWed  for  in  subheading  401Z9020.  4012.90.50.  4016.99.25  or  4016  99  50) 

Chalkboard  erasers  (provkJed  for  in  subheading  4016.10.00,  6307.90.99  or  9603.90.80). 

Automotive  weatherstripping  (provkJed  for  in  subheading  4016.10.00  or  4016.93.00) 

Gaskets  certified  by  the  importer  as  intended  for  use  in  sealing  steel  or  plastk:  dojms;  Motor  seals  cetified  by  the 
importer  as  intended  for  use  in  passenger  rail  cars;  and  Seals  certified  by  the  importer  as  intended  for  use  in  air 
conditioners  (ail  the  foregoir>g  goods  provkJad  tor  in  subheading  4016.93.00). 

Capacitor  covers,  grommets,  fianges.  aod  vibratksn-absorbing  motor  mounts.  aM  the  foregoing  certified  by  the  Im- 
porter as  Intended  for  use  in  air  conditk)ners;  Conveyor  belt  pegs  or  lugs;  Elastidzed  tubular  bandage  and  a  tex- 
We-backed  mbber  boot,  packagod  together  lor  retail  sale,  designed  to  be  worn  over  an  animal  hoo^  Rubber 
bands:  and  Rubber  labels  certified  by  the  imp-Drter  as  Intended  to  be  cured  on  solkJ  rubber  tires  during  'the  Urea" 
nrvanutacture  (aO  the  foregoing  goods  provided  for  In  subhea(Sng  4016.99  25  or  4016.99.50). 

Ski  carrying  cases,  portable,  of  poiyelhyiene  (provkJed  for  in  subheading  4202.92  45) 

Golf  bags  (provkJed  tor  in  subheading  4402.92.15.  4202.92.20.  4202.92.30  or  4202  92  45) 

Golf  gkjves  (provided  for  in  subheading  4203.21.80). 

Brick-veneered  panels  having  a  plywood  backing  (provided  for  tn  subheading  4412.19  50) 
Fabrics  solely  of  fiax,  in  tne  grey  or  unfinished  condition  (provkJed  lor  in  stAheadk^g  5309  1 1  00) 
540  n?60)  ^  ^  '"^*^*'  ^  Intended  for  use  in  belts,  belting  or  ttre  conJ  fabric  (provkJed  for  in  subheading 

^^dr''5402^2060ir'^*'  ^  '"*®'^'^  for  use  in  automotive  or  Industrie  bolts  or  belting  (provkJed  lor  In  sub- 
Yam  certified  by  ttje  importer  as  intended  tor  use  In  woven  fabrics  other  than  narrow  fabrics  (provkJed  (or  in  sub- 
heading  5402.33).  ^^ 

^^1^!**^  '^  **  importer  as  intended  (or  use  in  weatherstripping;  and  Yam  o(  expanded  polytetrafluoroetiylene 
(all  the  foregoing  goods  provded  for  in  subheading  5402.49.00).  ' 
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HTS  subheading 

9905.54.13  

9905.54.14  

9905.54.25  

9905.55.15 

9905.55.20  

9905.55.30  

9905.57.10  

9905.58.15  

9905.59.02  

9905.59.11  

9905.60.05  

9905.62.10  „ 

9905.64.30  

9905.66.11  

9905.69.10  

9905.72.10  

9905.72.20  :.. 

9905  72.30  

9905.73.02  

9905.73.04'  

9905.73.06  

9905  7307  

9905.73.08  

9905.73.09  

9905.73.11  

990573.12  

9905.73.13  

9905.73.14  

9905  73.16  

9905.73.18  

9905.73  19  

9905.73.20  

9905.7321   

9905.73.22  

9905.73.23  

9905.73.25  

9905.74.40  

9905  74.50  

9905  74.60  

9905  76.20  

9905.76.30  

9905.82.25  

9905.82.30  

9905.82.35  

9905.82.40  

9905.82.45  

9905.83.05  


Articie  description 


Yam  of  nykxi,  certifted  t>y  9»  Importer  as  Intended  for  use  In  tires  or  reinforced  hoses  (provided  for  in  sut>headtng 
5402.51.00  or  5402.61.00). 

Yam  certtfled  t>y  the  impofter  as  Intended  for  use  in  tires  (provided  for  in  subheading  5402.62.00).     ' 

Strip  and  the  Uks  of  polytetratluoroethytene  (provided  for  In  subheading  5404.90.00). 

Rbers  certified  by  the  Importer  as  Intended  for  use  In  carpets  (provided  for  In  heading  5506). 

Yam  certified  by  ttie  importer  as  Intended  for  use  in  carpets  (provided  for  in  subheading  5509.11.00,  5509  12  00  or 
5509.21.00). 

Yam  soiety  of  polyesters  certified  by  the  importer  as  Intended  for  use  In  carpets  (provided  for  In  subheading 
5509.22.00).  , 

Axminster  floor  coverings  (provided  for  in  subheading  5702.31 .20  or  5702.32.20). 

Braid  certified  by  the  Importer  as  Intended  for  pintlepins  or  pintlepin  assemblies  (provided  for  in  subheading 
5606.10.30). 

Chafer  fat>ric  of  nylon  certified  by  the  Importer  as  intended  for  use  in  tires  (provided  for  in  subheading  5906.99). 

Pure  or  prelubflcated  polytetraftuoroethylene  strip  (provided  for  in  subheading  591 1 .90.00). 

Fabrics  solely  of  polyesters  certified  by  the  Importer  as  interxled  for  use  In  gloves  (provided  for  in  subheading 
6002.43.00). 

Protective  clothing  accessories  of  a  Itind  used  by  chain  saw  operators  (provided  for  In  subheading  6217.10  00) 

Spikes  certified  by  the  importer  as  intended  for  use  In  goif  shoes  (provided  for  in  subheading  6406.99.30  or 
6406.99.90). 

Seat-stict(8  (provided  for  in  heading  6602.00.00). 

Insulators  for  precipitators  (provided  for  in  subheading  6909.19  or  8546.20.00). 

Wire  certified  by  the  importer  as  intended  for  use  In  hoses,  tires,  or  conveyor  or  automotive  belting  (provided  for  in 
subheading  7217.13.  7217.23  or  7217.33). 

Wire  certified  by  the  importer  as  intended  for  printiepins  or  pintiepin  assemblies,  whether  or  not  fitted  with  a  metal 
tube  (provided  tor  in  subheading  7217.31.30  or  7223.00.10). 

Wire  certified  by  the  importer  as  intended  for  use  In  reinforced  hoses  (provided  for  In  sul>heading  7217.32.10). 

Tut>es  certified  by  the  importer  as  intended  for  use  In  the  manufacture  of  pintiepin  assemblies  (provided  for  in  sub- 
heading 7304.41.00). 

Tubes,  pipes  and  hollow  profiles  of  stainless  steel  containing  by  weight  24  percent  or  more  of  nickel  (provided  for  in 
subheading  7304.41.00  or  7304.49.00). 

Feedwater  heater  bjbes  In  U-t>end  configuration;  and  Tubes  certified  by  the  importer  as  intended  for  use  in  tubular 
automotive  manifolds  (all  the  foregotng  good  provided  for  in  subheading  7306.40). 

Tul>es,  pipes  arxj  hollow  profiles  of  aluminized  welded  steel  (provided  for  in  subheading  7306.60.10  or  7306.60.50). 

Milking  parlor  stall  systems  (provided  for  in  subheading  7303. 90. 90). 

Steel  cord  strands  certified  by  the  importer  as  Interxled  for  use  In  tires;  Sbanded  alloy  steel  v^re,  of  a  d4ameter  ex- 
ceeding 5  mm,  certified  by  the  importer  as  interxled  for  use  in  tires:  Stranded  wire  certf;ed  by  ihe  importer  as  in- 
terxJed  for  use  in  conveyor  belting;  and  Tire  cord  (all  the  foregoing  goods  provided  for  in  subheading  7312.10) 

Conveyor  t>ett  fastener  Nnge  pins  (provided  for  in  subheading  7312.10.  7326  20.00  or  7326.90.90). 

Tire  cord  fabrics  (provided  for  in  subheading  7314.19.00). 

Bead  or  ball  chain  (provided  for  in  subheading  7315.89.50). 

Couplings  for  bead  or  ball  chain  (provided  for  in  subheading  7315.90.00). 

Elevator  bolts  (provided  for  in  sutiheading  7318.15  20). 

Cotter  pins  certified  by  the  importer  as  intended  for  use  in  passenger  rail  cars  (provided  for  in  suttheading 
7318.24.00). 

Breakneck  kx:k  fasteners  wHh  striated  rings  (provided  for  in  subheading  7318.29.00). 

Portat>le  workt>erKt>es  ««1h  wooden  surfaces  (pic^ded  for  in  subheading  7323.99.90  or  7326.90.90). 

Clamping  r1r>gs  ar>d  devte  pins  certified  by  the  inr^porter  as  interxJed  for  use  in  passenger  rail  cars  (provkJed  for  in 
subheading  7325.99). 

Bottoms  certified  by  tfie  importer  as  intended  for  use  in  insect  control  devices  and  cylindrical  nonpressunzed  contain- 
ers of  deodorizers;  insert  cups  certified  by  the  importer  as  InterxJed  for  use  in  insect  control  devices;  and  stamping 
for  drum  tops  and  bottoms  (all  tt^  foregoing  goods  provided  for  In  subheading  7326.19.00). 

Cable  ties  certified  by  the  importer  as  intended  for  use  In  passenger  rail  cars  (provkfed  for  In  subheading 
7326.20.00). 

Bedpan  Hner  dispenser  racks;  bedpan  support  racks;  dosing  rings  for  drums;  conveyor  or  transmlsskxi  belt  (including 
V-belting)  fasteners;  spools  for  typewriter  or  business  nrfacfune  ribt>ons;  Urinal  fx)lders;  and  unthreaded  collars  for 
breakneck  kx;k  fasteners  with  striated  rings  (all  the  foregoing  goods  provided  for  in  sut>heading  7326.90.90). 

Continuous  cast  bronze  hjbes  (provkJed  tor  in  sut>heading  741 1.29). 

Brass  bead  or  ball  chain,  whether  or  not  nickel-plated  (provided  for  in  subheading  7419.10.00). 

Brass  torgoings  (provkJed  for  in  subheading  7419.91.00). 

Aerosol  or  piston  cans  (provided  for  in  subheading  76 12. 90. 10). 

Forgings  certified  by  the  Importer  as  intended  for  use  In  passenger  rail  cars  (provided  for  in  subheading  7616.90.00). 

Corweyor  or  transmisskxi  belt  fastener  Installation  arxJ  splicing  tools  (provkJed  for  In  subheading  8205.59.55, 
8205.59.60.  8205.59.70  or  8205.59.80). 

Vises  and  clamps,  precisfon,  for  toolmakers,  machinists  or  metal  workers  (provkJed  for  in  subheading  8205.70.00). 

Knives  arxJ  their  harxJIes  of  stainless  steel  containing  17  percent  or  more  by  weight  of  chromium  (provkJed  for  in 
subheading  8211 .91 .20,  821 1 .91 .25,  821 1 .91 .30,  821 1 .91 .40,  or  821 1 .91 .60). 

Knife  blades  of  stainless  steel  containing  17  percent  or  rTX>re  by  weight  of  chromium  (provided  fcr  in  subheading 
8211.94). 

Forks,  spoons,  spoon  blanks  and  table  forics  in  the  rough  of  stainless  steel  containing  17.percent  or  rrxjre  by  weight 
of  chromium  (provkJed  for  in  subheading  8215.99). 

EJectronk:  door  kxks  (provkJed  for  in  subheading  8301 .40.60). 
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HTS  sut)^6adir>g 

9905.83.10  

9905.83.35  

9905.83.40  

9905.83.45  

9905.83.50  

9905.83^  

9905  84.03  

9905.84.04  .„ 

9905.84.21   

9905.84.31   

9905.85.01   

9905. 85. 16 

9905.85.19  

9905.85.23  

9905.85.27  

9905.85.38  

9905.85.39  

9905.85.44  

9905.85.48  

9905.85.54  

9905.85.56  

9905.85.57  „ 

9905.85.58  

9905.85.59  

9905.85.61   

9905.85.62  _ 

9905.85.63  

9905.85.64  

9905.65.73  

9^5.85.74  

9305.85.75 

9305.85.76 

9905.85.77  

990585.78  

9905.85.79  

9905.85.80  

9905.85.81  


9905  85  82 
9905.85.83 


Article  description 


Parts  of  etectronJc  door  locks;  and  parts  d  tw  goods  o»  subheadteig  8301.50.00  (an  the  fofegoInQ  pfovWed  tor  In 

subheading  8301 .60.00). 
GoM-plated  or  sKver-ptated  saddle  trim  (provided  tor  In  subheadtog  8302.48.20). 
Doof  handles  certified  by  the  Importer  as  Intended  tor  use  In  passenger  rail  cars  (provided  for  in  subhaadino 

8302  49.60  or  8302.49.80). 
Electronic  hey  boxes  and  parts  thereof  (provided  tor  In  subheading  8303.00.00). 
Eyelets  (provided  tor  In  subheading  8308.10.00). 
Blind  rivets  (provided  tor  in  subheading  8308.20). 
Windo-type  air  conditioring  mactiinos.  less  than  2.93  kW  per  hour  (provided  tor  In  subheading  8415.10.00)  and  parts 

of  air  conditioning  machines  for  subheading  8415.10.00  or  8415.81.00  (provided  tor  In  subheading  8415.90.00). 
Parts  of  furnace  burners  of  subheading  8416.10.00  or  8416.20.00  (provided  tor  In  subheading  8416.90.00). 
Parts  of  dishwashing  machines  of  subheading  8422.11.00  (provided  for  In  subheading  6422.90.05). 
Parts  of  washing  machines  of  sutiheading  8450.11.00  (provided  tor  in  subheading  8450  90.00). 
AC  electric  motors  certified  by  the  importer  as  Intended  for  use  in  heating,  air  conditioning  or  refrigeration  units  (pro- 
vided for  in  subheading  8501 .10). 
Isolating  transformers  tor  airfield  lighting  (provided  for  In  subheading  8504.31). 
Dry  cell  batteries  and  parts  thereof ,  other  than  1.5  volt  AA.  1 .5  volt  C.  and  1 .5  volt  D  alkaline  batteries  and  their  parts 

(provided  for  in  subhea<^  8506.1 1 .00  and  8506.90.00). 
Dry  cell  batteries  artd  parts  thereof,  other  than  6  volt  alkaline  lantern  batteries  and  their  parts  (provided  for  in  sub- 
heading 8506.20.00  or  8506.90.00). 
Nickel-cadmium  storage  batteries  certified  by  the  importer  as  Intended  lor  use  in  passenger  rail  cars  (provided  for  In 

sut)heading  8507.30.00). 
Motorcycle  ignitton  nxjdules  and  motorcycle  spark  coils  (provkJed  for  In  subheading  851 1 .30.00). 
Motorcyde  generators  (provWed  lor  in  subheading  851 1 .50.00). 
Motorcyde  atlemator  kits  and  regulators;  and  Motorcycle  sensor  assembTtes  (all  the  toregoing  goods  prcvtoed  for  in 

subheadir^g  851 1 .80). 
Motorcycle  distributor  contact  (breaker  point)  sets  and  Ignitton  equlpnrtent;  and  Parts  of  motorcycle  ignitton  modules, 
spark  coils,  generators,  attemator  kits  and  regulators,  sensor  assenr>blies,  distnbutor  contact  (breaker  point)  sets 
and  ignition  equipment  (a'!  the  toreQO«ng  goods  provkJed  tor  in  subheading  851 1 .90). 
Motorcyde  signaling  equipment  (induding  siren  kits),  and  parts  thereof  (provkJed  tor  in  subheading  8512.20.40 

8512.30  00  or  8512.90.20). 
Hot  water  dispensers,  of  a  capadty  not  exceeding  2.5  liters  (provWed  for  in  subheading  85 16.10.00). 
Warm-steam  vaporisers  (provided  for  in  subheadir^  8516.10.00  or  8516.79.00). 
Parts  of  wamvsteam  vaporizers  of  subheading  8516.79.00  (provkted  for  in  subheading  8516.90.60). 
Amplifiers  for  telephone  headsets  (provided  for  in  subheading  8518.40). 
Telephone  headsets  (provided  for  in  subheading  6518.50.00). 
UnreconJed  magnetk:  tape  cerSfied  by  the  Importer  as  Intended  for  automatic  data  processing  uses  (provkJed  tor  In 

subheading  8523.13.00). 
Unrecorded  compact  discs  spedafly  encoded  for  the  permanent  laser  beam  recording  of  photographk:  Images  (pro- 
vided tor  in  subheading  8523.90.00). 
Lightning  or  lighting  arresters  certified  by  the  importer  as  intended  for  use  in  passenger  rail  cars  (pro'/kfed  lor  In  sub- 
heading 8535.40.00). 
Connector  kits  for  isolating  transformers  are  airfiekJ  lighting  (provWed  for  in  subheading  S535  90.00). 
Plug-In  busways,  fusible  or  drcult  breaker  type  (provkJed  tor  In  subheading  8536.10  00.  8536.20  00  or  8536.30.0C). 
Protectors  certified  by  the  in^wrter  as  intended  for  use  in  electric  motors  (provWed  for  in  subheading  8536  20.00). 
Thermal  protectors  certified  l>y  the  importer  as  Intended  tor  use  in  ballasts  for  fkiorescent  lamps  (provWed  for  In  sub- 
heading 8536.30.00). 
Contractors  certified  by  the  Importer  as  Intended  for  use  in  passenger  rail  cars  (provWed  for  In  subr>eadjng 

Microswitchss  rated  at  20  amperes  or  less  tor  use  in  machinery  and  other  industrial  applicattons  (provWed  for  In  sub- 
heartng  8536.50.00). 

Busway  connector  assemblies;  Connector  kits  for  airtleW  Hghtfng;  and  Etectikal  plugs  and  cylindrtoai  multtoontact 
connectors,  certified  by  the  Importer  as  Intended  for  use  in  passenger  rait  cars  (aH  the  foregoing  goods  provWed 
for  In  subheading  8536.69.00). 

Terminals  and  terminal  btocks  certified  by  the  Importer  as  intended  for  use  In  air  conditooing  machines;  and  Y- 
adapter  connectors  for  telephone  headsets  (all  the  foregoing  goods  provWed  tor  in  subheciding  8536.90.00). 

Parts  of  lightning  or  lighting  arresters  of  subheading  8535.40.00,  of  contactors  of  subheading  8536.49.00,  and  of 
electrical  plugs  and  cyiindrrcal  multrcontact  connectors  of  subheading  8536.69  00.  all  ttie  toregoing  certified  by  the 
Importer  as  intended  for  use  in  passenger  rail  cars;  Parts  of  connector  kits  for  Isolating  Uansfomiers  of  subheadU>g 
8535.90.00  and  parts  of  connedor  kits  of  subheading  8536.69.00.  aH  the  foregoing  tor  airfield  lighting;  Parts  of 
plug-in  busways.  fusible  or  drcuit  breaker  type,  of  subheading  8536.10.00,  8536.20.00  or  8536.30.00;  Parts  of 
thenmal  protectors  certified  by  the  Importer  as  Intended  for  use  In  baflasts  for  fluorescent  lamps,  of  subheading 
8536.30.00;  Parts  of  microswitches  rated  at  20  amperes  or  less  for  use  in  madilnery  and  other  Industrial  appHca- 
ttons,  of  subheading  8536  50.00;  Parts  of  busway  connector  assemblies  of  subheading  8536  69  00;  Parts  of  tennl- 
naJs  and  terminal  blocks  certified  by  the  Importer  as  Intended  for  use  in  air  condittoning  machines,  of  subheadSng 
8536  90.00;  Parts  of  Y-adapfer  connectors  for  telephone  headsets,  of  subheading  8536.90  00;  Ignition  panels  for 
motorcycles;  and  Parts  of  pantographs  of  subheading  8535.90.00  (afl  the  foregoing  goods  provided  lor  In  sub- 
heartng  8538.90.00). 

Cable  assemblies  certified  by  the  Importer  as  intended  for  use  in  airtieW  ItahtinQ  (provWed  for  in  subheadlna 

.    8544.41.00,  8544,51  80  or  8544,60).  »       •  «-  it 

Cable  fitted  with  connectors  for  telephone  headsets;  and  IgnWer  wires  cerWted  by  the  Importer  as  Intended  for  use  In 
heating,  air  condittoning  or  refrigeratton  units  (an  9\e  foregoing  goods  provWed  for  in  subheading  8544.41.00). 
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HTSsuWwadkig 


9006.85.84 

9e0&85.a5 

9905.85.96 

9905.87.25 
9905.9a06 
9905.90.13 
990S.9at4 
9905  Jai7 

9905.92.06 
9905.92.  t2 
9905.92.14 
9905.92.16 
990S.94.09 
9905.94.12 
9905.95.01 
9905.95.03 


9905.95.07 

9906.95.0a 

9905.96.06 

9905.96.10 

9905.96.25  

Sec  466  TarW  Act  fif 
t930. 


Artda  desalpton 


CaAon  blushes  cedifled  by  m«  Importw  as  Intandsd  tor  uss  In  passenger  raH  cars  (provided  tor  In  subheacfina 
8545.20.00).  ^ 

Insuiatton  tubes;  Insulators  tor  pantographs;  and  Insulators  certrfled  by  the  Imporler  as  Irrtended  tor  use  In  s^^Wchueai 
(alt  the  foregoing  goods  provided  for  In  subheading  8546.90.00). 

Etectrtc  motor  tose  bases  certified  by  the  hnporter  as  Intended  for  use  in  passer>ger  rail  cars  (oKwMed  tor  in  sub- 
heading 8547.90.00). 

Bralie  dnjme  tor  seml-traiiarB  tor  raad  tractor*  (prevWed  tor  In  suMteading  87^6.90.50). 

\ta««nder  eys  cushions  tor  dnamatograpWc  caineras  (ppowWstf  tor  In  subheading  9007.91  80). 

Uachano-lherapy  equipment  (prawtdad  tor  In  subheadtov  90t9.>0.20). 

TYmmooouft*  ^  (provided  tor  In  subheading  9025  JO.OO). 

AMeid  UgNiflg  wgulators;  Automatic  voitage  oontioUars;  Controt  lnstnOT«4s  under  1000  veils;  and  Ftoat  coniroi 
switches  (a«  the  foregotng  goods  provided  tor  In  aubheadtog  9032.89). 

Lutes  (provided  tor  in  subheading  3202.90.60)^ 

Lute  strings  (provided  tor  in  subheading  3209.30.00). 

Tuning  pins  for  lutes  (provided  for  In  subheading  9209.92.40). 

Parts  of  lutes  (provided  for  In  subheading  9209.92.80). 

Ught-emtOlng  sources  tor  etectronic  measuring  equipmem  (provided  for  in  subheadng  9405.40.60). 

AlrHeid  signs,  static  nonflashing.  having  an  Htomirurting  »ght  (pfovkted  tor  In  subheading  9405.60). 

GoiT  baiie,  holiow,  for  practice  (provWed  tor  In  subheadbig  9506.32.00  or  9506  39.00). 

Go»  dub  shafts  of  wood;  Goif  dub  heads,  of  \wood,  rough  cut;  and  Forged  golf  dub  heads  of  iron  or  stoel.  not 
ground,  polished,  plated  or  othenvisa  fNshed  (aH  the  toregolng  goods  provided  for  In  subheading  9606.38.00). 

Shuttlecocks  (provided  for  in  subheading  9506.99.12). 

Pitching  machines  (provided  tor  in  subheadto)g  9606.99.15  or  9606.99.60). 

Hand-oparalsd  mechanical  floor  sweepers,  not  motorized  {provided  for  in  subheading  9603.90.80). 

Dry  erase  mai1<ars  and  plastic  tip  pens  (provided  for  In  auDheading  9608.20.00). 

Crayons  and  chalks  (provided  for  in  subheading  9609.90  80). 

EQUtPMENT  AND  REPAIFtS  OF  VESSELS* 

(a)  VBSsels  sutiect  to  duty— The  equipments,  or  any  parr  thereof,  Indtxling  boats,  purchased  for.  or  tr>e  repair  parts 
or  the  materials  to  t>e  used,  expenses  of  repairs  made  in  a  foreign  country  upon  a  vessel  documented  ur>der  the 
laws  of  the  United  States  to  engage  in  the  foreign  or  coasting  trade,  or  a  vessel  Intended  to  be  employed  in  such 
frade,  shal,  on  the  first  arrival  of  such  vessel  in  any  port  of  tt>e  United  Sutes,  be  liable  to  entry  and  the  payment 
dmxati  vlopsm  duty.  .  .  sm  the  cost  thereof  in  s«jch  foreign  country. 


*The  renrwval  of  the  duty  on  the  goods  In  subheadings  5801.25,iX)  and  580T.35.00  wilt  be  effectve  on  the  date  o(  tha  Inwiarosntaion  of  the 
North  American  Free  Trade  Agreement 

» The  removal  of  the  di^  on  the  goods  In  subheading  8540.11.00  wit  be  effective  on  tie  date  of  the  lrT»temenWton  of  the  North  American 
Free  Trads  Agreement 

^The  removal  o(  tw  duty  on  goods  In  subheading  9905.73.04  will  be  effective  on  the  date  of  the  InrwlemenUlion  of  the  Norti  /^nericwi  Free 
Trade  Agreement 

*The  removal  of  the  (XA/  on  equipment  and  repairs  of  vessels  under  this  aoreement  shaM  apply  with  respect  to  all  vessels  provided  for  in 
headinos  8901.  8902.  8904  or  8905  of  the  Harmontzetf  Tarif  Schedule  of  »»  UnHett  Slates,  except  floating  dociis  provided  tor  in  subheading 
8905.90.10.  The  raroovat  of  its  dufy  wit  b«  effective  on  a  dale  to  be  agreed  upon  by  both  Partes. 


[PR  Doc  93-10942  Filed  S-7-93;  8:4S  im| 
BiUJNe  cooe  *t«e.et-M 


SECURUiES  AND  EXCHANGE 
COMMISSION 

Self-flegutatory  OrgatiJzations; 
Apptteatkms  tor  Unlfsted  Trading 
Privlieg«s  and  of  Opportunity  for 
Hearing;  Ctncinnatf  Stock  Exctianga, 
Inc. 

May  4. 1993. 

The  above  named  naticHial  securities 
exchange  has  filed  appbcations  wi  Ji  the 
Securities  and  Exchon^  CommissioD 
("Commission")  pwsuaDt  to  aectioii 
12|f)(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rula  12f-l  thereumler 
for  onbstad  trading  privita^aa  in  the 
foUowing  aacuhtiaB: 

ACM  Municipal  Securities  tncome  Fund,  Inc. 
Common  Stock,  SOI  Par  Vaiae  (File  No.  7- 
10634) 
American  Heeftbcare  Maimgeiueut.  Inc. 


Common  Stock.  S-OI  Par  Value  (File  No.  7- 
10635) 
Aptar  Gro«p,  Tnc 
Common  Stock,  S.OOl  Par  Value  tPile  No. 
7-10636) 
General  Growth  Properties.  lac 
Common  Stock,  S.10  Pv  Value  (File  No.  7- 
T0637) 
CeonCo.. 
CommoB  Stock.  S.  10  Par  Value  (File  No.  7- 
t0638) 
Managed  Hi^  Income  PortfoHo,  Inc. 
CommoB  Stock.  S.001  Par  Value  P^ile  Na 
7-10639) 
Municipal  Advantage  Fund,  bic 
CoouBon  Stock.  $.001  Par  Value  (FUe  No. 
7-1064O) 
MuniVest  Fund  H.  Inc 
ConunoQ  stock.  110  Par  Value  (File  Na  7- 
10641) 
Soyder  Oil  Can». 
Depositary  Shares  (rep.  H  sh.  of  Codt. 
Exch.  Pfd.  Slock)  (File  No.  7-10642) 
TCW/DW  Term  Tmst  2003 
Coounon  Shares  of  BeneTicial  tntarast  S.01 
Par  Vehifl  (Pile  No.  7-10643) 
TIG  Holdings.  Inc 


Common  Stock.  $.01  Par  Vahw  (File  Na  7- 

10644) 
Van  Kampen  Merritt  Value  Municipal 

IncjtfTta  Trust 
Common  Shares  of  Beneficial  Interest  (rep. 

'M  sh.  of  8.10%  Cum.  Pf±  Stock)  (File 

No.  7-10645) 

These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
sectmties  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  25.  1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  wilt  approve 
the  applications  if  it  finds,  based  upon 
all  the  inkmnotioo  available  to  it,  that 
the  extensions  of  unlisted  trading 
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privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
IFR  Doc.  93-10993  Filed  5-7-93;  8:45  am) 

BH.UNG  COOC  M10-01-M 


[ReteaM  No.  34-32248;  File  No.  SR-CBOE- 
92-19] 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  No*.  1  and  2  to  a 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  inc., 
Relating  to  OEX  RAES  Eligibility 
Standards 

April  30. 1993. 

On  September  16.  1992.  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act") '  and  Rule  19b-4 
thereunder,*  a  proposal  to  amend  the 
eligibility  standards  under  which 
individuals,  member  organizations,  and 
joint  accounts  may  participate  in  the 
CBOE's  Retail  Automatic  Execution 
System  ("RAES"  or  "System")  for 
Standard  &  Poor's  ("S&P")  100  Index 
("OEX")  options,  and  to  include  the 
revised  eligibility  standards  in  the 
Exchange's  rules  as  CBOE  Rule  24.17, 
"RAES  Eligibility  in  OEX."  3 

Notice  of  the  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
Etecember  14, 1992.*  No  comments  were 
received  on  the' proposal.' 


M5  use.  78«(b)(l)  (1982). 

» 17  CFV.  240.19b-4  (1992). 

'The  current  RAES  eligibility  standards  were 
approved  by  the  Commission  on  a  pilot  basis  in 
Securities  Exchange  Act  Release  No  27378  (October 
24, 1989).  54  FR  27378  (order  approving  File  No. 
SR-CBOE-87-22).  Subsequently,  the  pilot  program 
was  extended  for  two  additional  six-month  periods, 
through  April  22, 1991,  and  most  recently  was 
extended  through  April  22. 1993.  See  Securities 
Exchange  Act  Release  Nos.  27955  (April  27,  1990), 
55  FR  18789  (order  approving  File  No.  SR-CBOE- 
90-07);  28566  (October  23. 1990),  55  FR  43423 
(order  approving  File  No.  SR-CBOE-90-28);  and 
31423  (November  9. 1992).  57  FR  54269  (order 
approving  File  No.  SR-CBOE-92-18). 

*  See  Securities  Exchange  Act  Releases  No.  31571 
(December  7.  1992),  57  FR  59187. 

'The  CBOE  submitted  several  amendments  to  its 
proposal  On  April  15. 1993.  the  CBOE  amended  its 
proposal  to.  among  other  things,  add  Interpretation 
.01  to  CBOE  Rule  24  17  and  to  provide  that  the 
Exchange  will  provide  the  Commission  with  a 


The  CBOE's  proposal  revises  the 
eligibility  standards  for  individual, 
member  organization,  and  joint  account 
participation  in  OEX  RAES. 
Specifically,  with  regard  to  an 
individual  Market-Maker's  eUgibility  to 
participate  in  RAES,  the  proposal 
provides  that:  (1)  The  Exchange  will 
consider  a  Market-Maker's  OEX  trades 
for  the  preceding  month,  rather  than 
reviewing  his  OEX  and  SAP  500  Index 
("SPX")  trades  for  the  preceding 
quarter;  (2)  a  Market-Maker  must 
execute  at  least  75%  of  his  Market- 
Maker  contracts  for  the  preceding 
month  in  OEX;  and  (3)  a  Market-Maker 
must  execute  at  least  75%  of  his  trades 
for  the  preceding  month  in  person.'  The 
proposal  states  tnat  Market-Makers 
currently  eligible  to  participate  on  RAES 
will  have  60  days  following  the  effective 
date  of  the  proposed  rule  change  to 
comply  with  the  new  eligibility  criteria 
if  they  desire  to  continue  their 
participation  in  OEX  RAES.  In  addition, 
the  proposal  requires  individuals  logged 
onto  RAES  to  log  off  the  System  when 
they  leave  the  trading  crowd;  failure  to 
log  off  RAES  after  leaving  the  trading 
crowd  will  result  in  a  fee  of  $500.00, 
imposed  by  the  OEX  Floor  Procedures 
Committee  ("OPEC").'  Fees  imposed 
under  the  proposal  may  be  appealed 
through  the  procedures  provided  in 
Chapter  19  of  the  CBOE's  rules, 
"Hearings  and  Review."' 

For  joint  accounts,  the  proposal 
allows  the  manager  of  a  joint  account  to 


report  concerning  its  experience  with  the  revised 
eligibility  standards  after  the  first  sixty  days  of 
operation  under  the  revised  standards.  The 
amendment  also  stated  that  only  if  participation  in 
RAES-OEX  were  to  (all  below  100  Market-Makers 
for  an  extended  period  of  time  would  it  consider 
calling  in  additional  Market-Makers  to  log  onto 
RAES  See  Letter  from  Michael  L.  Meyer,  Schiff 
Hardin  k  Waite,  to  Richard  L  Zack.  Branch  Chief. 
Options  Regulation,  Division  of  Market  Regulation 
("Division").  Commission,  dated  April  14, 1993 
("Amendment  No.  1").  On  April  28. 1993,  the 
CBOE  amended  its  proposal  to  define  that  an 
"extended  period"  of  less  than  100  Market-Makers 
participating  in  OEX  RAES  would  be  considered  a 
period  of  five  or  more  consecutive  days.  In 
addition,  the  CBOE  stated  that  the  Commission  will 
be  given  prompt  notice  whenever  RAES-OEX 
participation  fills  below  120  Market-Makers.  See 
Letter  from  Michael  L.  Meyer,  Schiff  Hardin  k 
Waite.  to  Richard  L.  Zack.  Branch  Chief,  Options 
Regulation,  Division.  Commission,  dated  April  28. 
1993  ("Amendment  No.  2"). 

■Currendy.  to  participate  in  RAES.  a  Market- 
Maker  must  execute  50%  of  his  Market-Maker 
contracts  for  the  preceding  month  in  OEX  or  SPX 
and  must  execute  25%  of  his  Market-Maker  trades 
for  the  preceding  month  in  person  in  OEX  or  SPX. 

'  Under  the  Exchange's  existing  rules,  non- 
compliaiKU)  %vith  RAES  log-on  rules  is  processed  t>y 
the  Index  Floor  Procedure  Committee.  The  proposal 
reflects  the  transfer  of  the  enforcement  of  the  OEX 
RAES  requirements  to  the  OFPC. 

'Telephone  conversation  between  )oanne  Moffic- 
Silver.  Associate  General  Counsel.  CBOE.  and 
Yvonne  Fraticelli.  Staff  Attorney.  Options  Branch, 
Division.  Commission,  on  March  10. 1993. 


log  onto  RAES  all  eligible  account 
members  present  in  the  OEX  trading 
crowd.  In  addition,  the  proposal 
provides  that  (1)  members  of  a  joint 
account  who  are  not  present  in  the  OEX 
trading  crowd  may  not  be  logged  onto 
RAES;  (2)  a  joint  accotmt  member  must 
log  off  RAES  whenever  he  leaves  the 
OEX  trading  crowd;  and  (3)  once  a 
member  of  a  joint  account  has  been 
logged  onto  OEX  RAES  at  any  time 
during  an  expiration  cycle,  each 
member  of  that  account  must  be  logged 
onto  the  System  at  any  time  that  he 
enters  the  OEX  trading  crowd  from  the 
date  of  the  initial  log-on  through  the 
business  day  immediately  preceding 
expiration.  The  proposed  rule  change 
mandates  a  fee  of  $500.00,  imposed  by 
the  OFPC,  for  a  joint  account  member 
who  violates  the  preceding 
requiremetns."  In  addition,  a  joint 
account  member  who  fails  to  log  onto 
the  System  on  the  last  business  day 
immediately  preceding  expiration  will 
be  disoualified  from  signing  onto  OEX 
RAES  for  a  period  of  time  to  be 
determined  by  the  OFPC. 

CBOE  Rule  24.17(d)(ii)(B)  allows  the 
OFPC  to  disallow  any  group  from 
participating  in  RAES  where  it  appears 
to  the  OFPC  that  such  group  does  not 
afford  each  group  participant  a 
reasonable  participation  in  profits  and 
losses.  The  CBOE  proposes  to  add 
Interpretation  and  Policy  .01  to  CBOE 
Rule  24.17,  which  provides  that  the 
guideline  established  in  paragraph 
(d)(ii)(B)  concerning  what  constitutes 
"reasonable  participation  in  profits  and 
losses"  assumes  each  participant  is 
logged  onto  the  RAES  System  all  of  the 
time  the  System  is  in  operation.  In  the 
case  of  a  participant  who  is  logged  onto 
the  System  for  a  lesser  period  of  time, 
a  proportionate  reduction  may  be  made 
in  such  participant's  participation  in 
profits  and  losses.*" 

The  CBOE  proposes  similar  rules  for 
members  with  multiple  nominees. 
Specifically,  the  proposal  allows  the 
manager  of  a  multiple  nominee  account 
to  log  onto  RAES  ail  eligible  nominees 
present  in  the  OEX  trading  crowd.  In 
addition,  the  proposal  provides  that  (1) 
nominees  not  present  in  the  OEX 
trading  crowd  may  not  be  logged  onto 
RAES;  (2)  a  participating  nominee  must 
log  off  the  Syi$tem  when  be  leaves  the 
OEX  trading  crowd;  and  (3)  once  a 
participating  nominee  has  been  logged 
onto  OEX  RAES  at  any  time  during  an 
expiration  cycle,  each  participating 
nominee  of  the  member  organization 
must  be  logged  onto  the  System  at  any 
time  that  he  enters  the  OEX  trading 


*  See  Amendment  No.  1,  supra  note  S. 
><>  See  Amendment  No.  1,  nipre  note  5. 
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crowd  from  the  date  of  the  initial  log- 
on throu^  the  btMinesa  day 
immediately  preceding  expiration.  The 
proposal  mandates  a  fee,  imposed  by  the 
OFPC,  of  $500.00  for  a  raen^  whose 
nominee  violates  the  preceding 
requirements.  In  addition,  a 
participating  nominee  who  fails  to  log 
onto  the  System  on  the  last  business  day 
immediately  preceding  expiration  will 
be  disqualifieNd  from  signing  onto  OEX 
RA£S  foe  a  period  of  tune  to  be 
determined  by  the  OFPC. 

Finally,  the  proposed  rule  change 
authorizes  the  chairperson  of  the  OFPC, 
cr  his  or  her  designee,  in  consultation 
with  a  seniot  Exchange  axeciHivs 
ofHcer,  to  require  Market-Maliers  who 
axe  members  of  the  OEX  trading  crowd 
to  log  onto  RAES  if  there  appears  to  be 
insdeq^iate  RAES  participatiorL 

The  CBOE  states  that  the  proposal  is 
designed  to  promote  (1)  greater  depth 
and  liquidity  in  OEX  options  markets, 
and  (Z)  nu>re  equitable  participation  in 
RAES  by  active  Market-Makers  in  the 
OEX  crowd.  The  CBOE  believes  that 
increasing  the  in-person  and  OEX 
volume  quotas^  decreasing  tiie  length  of 
the  review  period  for  OEX  RAES 
ehgibility,  and  restricting  RAES 
participation  to  members  that  are 
present  in  the  trading  crowd  will 
promote  greater  in-person  participation 
in  the  OEX  trading  crowd  and, 
concomitantly,  greater  liquidity  and 
depth  in  OEX  options  markets.  The 
Exchange  expects  that  participating 
Market-Makers  generally  will  trade  out 
of  their  RAES  positions,  thereby 
creating  greater  liquidity  and  tighter 
bid-ask  spreads,  even  in  less  acave 
series.  In  addition,  the  CBOE  believes 
that  the  mandatory  presence  of  RAES 
participants  in  the  trading  crowd  will 
also  promote  greater  accountability  and 
is  consistent  with  the  current  standard 
for  participation  in  RAES  in  SFX 
options  and  in  e<quitv  options. 

The  Commission  nnas  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcabte  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)."  The 
Commission  believes  that  the  proposed 
modiRcations  of  the  OEX  RAES 
eligibility  standards  are  designed  to 
strengthen  the  integrity  of  the  RAES 
System  for  OEX  options,  thereby 
contributing  to  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  In  particular,  the  revised 
eligibility  standards  are  designed  to 
ensure  that  there  is  adequate  Market- 
Maker  participation  at  all  times  in  OEX 


RAES  and  that  Market-Makers  ai« 
properly  logged  onto  the  System.  The 
presence  of  an  adequate  number  of 
Market-Makers  help  the  Exchange  to 
maintain  the  continued  availability  or 
RAES  for  OEX  and  thus  contributes  to 
the  effi&ctive  and  efficient  execution  of 
public  investor  orders  at  the  Ix-st 
available  prices.  At  the  same  time,  by 
increasing  the  in-person  and  OEX 
volume  requirements  applicable  to 
Market- Makers,  decreasing  the  length  of 
the  review  period,  arid  restricting  RAES 
participation  to  members  who  are 
present  in  the  trading  crowd,  the 
Commission  believes  that  the  proposal 
should  result  in  more  equitable 

f)articipation  in  RAES  by  helping  to 
imit  OEX  RAES  eligibility  to  Market- 
Makers  who  regularly  assume  the 
responsibility  for  making  markets  in  the 
OEX  crowd. 

Although  the  proposed  eligibility 
standards  may  reduce  the  level  of 
Market-Makers  participation  in  OEX 
RAES,  The  Commission  does  not 
believe  that  the  potential  reduction  will 
adversely  affiect  the  efficient  functioning 
of  the  System,  hi  this  regard,  the 
Commission  notes,  first,  that  the  CBOE 
has  indicated  that  the  level  of  RAES- 
OEX  partidpation  over  the  past  five 
years  has  generally  averaged  between 
150-300  market-makers.  Although  the 
CBOE  expects  that  the  adoption  of  the 
proposed  eligibility  standards  will 
result  in  a  reduction  in  participation  of 
up  to  20%,  the  CBOE  believes  that 
participation  will  continue  to  exceed 
the  number  required  to  assure  sufficient 
market-making  capacity.'*  Moreover,  if 
RAES-OEX  p>articipation  fails  below 
100  market  makers  for  an  extended 
period.'^  the  CBOE  will  begin  to 
consider  whether  it  may  be  necessary  to 
exercise  the  authority  to  require  other 
market-makers  to  log  onto  the  System.'* 
The  Commission  notes  that  if  RAES- 
OEX  participation  falls  below  120 
market-makers,  the  CBOE  will  notify  the 
Commission  promptly,  and  will  advise 
the  Commission  of  what  action,  if  any. 
the  CBOE  intends  to  take."  In  addition, 
the  proposal  provides  Market-Makers 


'  15  U.S.C.  78fl:bKS)  (1982). 


"  See  Aii)eodmei>H<io.  V  supra  oot*  S. 

"  The  CBOE  defines  "extended  period"  aa  any 
period  groater  than  five  coruecutive  trading  days. 
See  AmeaimeM  No.  2,  rapio  note  J. 

^*  Sm  ducuMioa  imfm  (or  the  ability  of  the  CBOE 
(o  call  in  additicnal  Mafkst  Maiun. 

"  See  AatasdnMoC  No.  I.  lupm  aole  S.  As  • 
result  at  these  obligstiooa.  tiM  ConmitatOD  and  tha 
CBOE  win  continuatly  be  monitoring  whether 
OEX-RAES  participation  is  adequate  und«r  th« 
procedures  and  what,  if  any,  me^  iMed  to  be  taken 
if  partidpation  (alls  beiow  accepubla  levels.  If  the 
CBOE  «*•(•  to  find  thai  parttapation  was  ropilarfy 
lower  than  anticipttad  uodar  tha  ■•«>  rufaa.  «• 
wouU  egcpact  th«  CBO£  to  coMidv  alMOMlivaa. 
incliMltng  amandias  ttM  cute. 


who  are  currently  eligible  to  paniripate 
on  RAES  ¥fkh  60  days  following  \h« 
effective  date  of  the  proposed  rule 
change  to  comply  with  the  new 
eligibility  criteria  if  they  desire  to 
continue  their  participation  io  OEX 
RAES. 

Second,  the  proposal  cxKitains  several 
provisions  designed  to  ensure  adequate 
participation  in  OEX  RAES. 
Specifically,  the  pmpo<^al  authorizes  the 
chairperson  of  the  OFPC,  in 
consuhation  with  a  senior  Exchange 
executive  ofRcer,  to  req^ijjre  Market- 
Makers  who  are  members  of  the  OEX 
trading  crowd  to  log  onto  RAES  if  iliere 
appears  to  be  inadequate  RAES 
partidpation.  If  participation  coniinues 
to  be  inadequate,  the  chairperson  of  the 
OFPC,  in  (xinsukation  with  a  senior 
Exchange  executive  ofRcer,  may  request 
participation  of  all  Market-Makers 
whether  or  not  they  are  members  of  the 
OEX  crowd.  In  addition,  the  proposal 
provides  that  once  a  joint  account 
member  or  a  member  organization  s 
participating  nominee  has  been  lot^ged 
onto  OEX  RAES  at  any  time  during  the 
expiration  cycle,  each  participatiDg 
nominee  of  the  member  organization 
and  each  joint  account  rnomber  must  be 
logged  onto  OEX  RAES  nt  any  time  that 
he  enters  OEX  trading  crowd  from  the 
date  of  the  initial  log  on  through  the 
business  day  immediately  preceding 
expiration.  The  proposal  authorizes  the 
OI  T'C  to  impose  fines  for 
noncompliance  with  the  log-on 
requirements.  In  addition,  pint  account 
members  and  participating  nominees 
who  fail  to  log  onto  the  System  on  the 
last  business  day  immediately  preceding 
expiration  will  be  disqualified  from 
signing  onto  OEX  R.^ES  for  a  period  of 
time  to  be  determined  by  the  OFPC. 

The  Comnniasion  beiii>v«»s  that  these 
sanctions  are  sufBcient  to  deter 
participating  RAES  Market-Makers  from 
abandoning  their  commitment  to  the 
System  for  other  than  good  cause  and 
that  the  log-on  provisions  applicable  to 
joint  account  members  and  participating 
nominees,  together  with  the  increased 
in-person  requirements  and  the  OFPC's 
authority  to  request  Market-Maker 
fiarticipation  in  OEX  RAES.  should  help 
to  provide  for  adequate  System 
participation,  thereby  benefitting 
investors  and  helping  to  maintain  the 
depth  and  liquidity  of  the  CBOE's 
market  for  OEX  options.  At  the  same 
time,  the  Commission  believes  that  the 
right  to  appeal  sanctions  under  the 
proposed  rule  pursuant  to  Chapter  19  of 
the  CBOE's  rules  should  help  to 
safeguard  the  procedural  rights  of 
individuals  upon  whom  the  OFPC 
imposes  fees,  or  who  are  disquahfied 
from  signing  ooto  OEX  RAES,  for  n(H> 
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compliance  with  the  proposal's 
requirements.  Finally,  as  noted  above, 
the  Commission  notes  that  the  CBOE 
has  agreed  to  submit  a  written  report  to 
the  Commission  concerning  its 
experience  under  the  reviseid  eligibility 
standards  promptly  after  the  first  sixty 
days  of  operation  under  the  revised 
standards  and  to  notify  the  Commission 
whenever  participation  levels  fall  below 
120  Market-Makers.'" 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  thp  date  of 
pubhcation  of  notice  of  filing  thereof  in 
the  Federal  Register.  Because  each  of 
these  amendments  are  technical  in 
nature  or  clarify  the  proposal  without 
affecting  its  substance,  the  Commission 
believes  that  they  do  not  raise  any  new 
issues. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  June 
1. 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-92- 
19),  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


Jonathan  G.  Katz. 

Secretary. 

[FR  Doc  93-10932  Filed  5-7-93;  8:45  am) 
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[R«lMa«  Na  34-32246;  HI*  No.  SR-NASO- 
93-14] 

Self-Regulatory  Organizatlona; 
National  Association  of  Securities 
Dealer*,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  To  Delete 
Part  V  to  Schedule  D  of  the  NASD  By- 
Laws  Regarding  Publication  and 
Dissemination  of  Quotations  to  tha 
News  Media 

April  30.  1993. 

On  March  18, 1993.  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  piirsuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.^  The  rule  change 
deletes  Part  V  to  Schedule  D  of  the 
NASD  By-Laws  3  ("Part  V")  relating  to 
publication  and  dissemination  of 
quotations  to  the  news  media. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance,  was 
provided  by  issuance  of  a  Commission 
release  (Securities  Exchange  Act  Release 
No.  32038,  March  23. 1993)  and  by 
publication  in  the  Federal  Register  (58 
FR  16562.  March  29. 1993).  No 
comments  were  received  in  response  to 
the  Commission  release.  This  order 
approves  the  proposed  rule  change. 

Part  V  provided  that  an  Information 
Committee  (the  "Committee") 
recommend  two  lists  of  quotations  of 
Nasdaq  securities  for  dissemination  to 
the  news  media.  First,  Part  V  authorized 
the  Committee  to  recommend  a 
"National  List"  based  on  specified 
initial  dissemination  and  maintenance 
criteria.  In  addition,  Part  V  authorized 
the  Committee  to  recommend  an 
"Additional  List"  based  on  a  dollar 
value  of  daily  volume  and  a  minimum 
bid  price  of  $1.  Also,  under  Part  V. 
inclusion  on  the  two  lists  was 
determined  semi-annually  on  the  basis 
of  information  available  to  the 
Association  on  the  selection  date. 

As  the  NASD  indicated  in  its  rule 
filing,  luider  current  NASD  practice. 
Part  V  no  longer  applies  to  the 
dissemination  of  quotations  to  the  news 
media  of  Nasdaq  System  *  issuers.  The 


>•  See  Afflondmant  No.  i ,  supra  note  5. 

«M5  U.S.C  78»(b)(2)  (1982). 
"17  CFR  20O.3O-3UX12)  (19P2). 


'  15  U.S.C.  78»(bXl)  (IMS). 

» 17  C3TI  240.19t>-4  (1992). 

>NASO  MahuaI.  Schedules  to  the  By-Uws. 
Schedule  D.  Pan  V.  (COfl  1 1817. 

*  The  ^4asdaq  System  U  compriiad  of  both  Nasdaq 
SmallCap  Market  ("Nasdaq  SmallCap")  and  Nasdaq 


NASD  discontinued  use  of  the 
Committee  and  no  longer  provides 
quotations  of  Nasdaq  securities  to  the 
news  media  using  the  National  List  and 
Additional  List.  Under  currant  practice, 
the  NASD  provides  certain  news  media 
organizations  and  other  market  data 
vendors  with  two  electronic  data  lines 
on  information  regarding  all  Nasdaq/ 
NMS  securities  and  Nasdaq  SmallCap 
securities  contained  in  the  Nasdaq 
System.  One  data  line  provides  bid/ask 
quotes  for  all  Nasdaq  System  securities, 
and  the  other  data  line  provides  last  sale 
information  for  all  Nasaaq  System 
securities.  Most  news  media 
organizations  currently  receive 
quotation  information  regarding  all 
Nasdaq  System  securities  from  a  media 
organization  or  market  data  vendor  that 
has  access  to  the  NASD  data  lines. 
Determinations  regarding  customized 
publication  lists  of  Nasdaq  SmallCap 
and  Nasdaq/NMS  securities  are 
currently  made  by  individual  news 
media  organizations  based  on  their 
respective  publication  criteria.  The 
NASD,  therefore,  proposes  to  delete  Part 
V,  in  its  entirety,  from  Schedule  D  to  the 
NASD  By-Laws. 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  section 
15A(b)(6)  of  the  Act."  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
facilitate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  This  rule  change  deletes 
bom  the  NASD's  rules  a  rule  the  NASD 
no  longer  utilizes;  the  NASD  no  longer 
disseminates  quotations  of  Nasdaq 
securities  to  the  news  media  via  the 
National  and  Additional  Lists.  Rather, 
the  NASD  provides  certain 
organizations  with  quotations  of  Nasdaq 
securities  over  electronic  data  lines. 
Deleting  Part  V  will  clarify  for  readers 
of  the  NASD's  rules  the  actual  practice 
of  providing  quotations  of  Nasdaq 
securities. 

The  Commission  does  not  believe  the 
rule  change  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  as  amended. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 


National  Market  System  ("Nasdaq/NMS") 
securities. 
•  15  U.S.C.  7eo-3(bX6).  • 
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proposed  rule  change  SR-NASD-93-14 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  93-10934  Filed  &-7-93i  8:45  am) 
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[RaiMM  No.  34-32253;  Flla  No.  SR-MSR&- 
93-05] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  ^k>tlce  of  Rling  of  Proposed 
Rule  Change  Relating  to  Book-Entry 
Delivery  of  Municipal  Securitlea  for 
Delivery  vs.  Payment  or  Receipt  vs. 
Payment  Customer  Transactiona  In 
Depository  Eligible  Securities 

April  30. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  2, 1993,  the  Municipal  Securities 
Rulemaking  Board  ("MSRB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
MSRB-93-05)  as  described  in  Items  I,  n, 
and  m  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
MSRB  Rule  G-15(d)(iii),  relating  to 
book-entry  delivery  of  municipal 
securities  for  delivery  vs.  payment  or 
receipt  vs.  payment  ("DVP/RVP") 
customer  transactions  in  depository 
eligible  securities.  The  proposed  rule 
change  would  eliminate  the  exemption 
in  Rule  G-15(d)(iii)  which  currently 
allows  certain  transactions  to  be 
processed  outside  the  automated 
clearance  and  settlement  system.  MSRB 
requests  that  the  Commission  delay  the 
effectiveness  of  the  proposed  rule 
change  until  July  1, 1993,  to  allow 
dealers  sufficient  time  to  make  any 
changes  that  may  be  necessary  in  their 
settlement  practice. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  r\ile  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  require  book-entry 
settlement  of  all  DVP/RVP  customer 
transactions  in  depository  eligible 
securities,  with  very  limited  exceptions 
such  as  seciirities  not  eligible  at  certain 
depositories  and  transactions  in  which 
a  trustee  or  issuer  is  purchasing 
securities  to  retire  them.  The  proposed 
rule  change  is  part  of  the  second  phase 
of  MSRB's  overall  plan  to  complete  the 
transition  of  the  municipal  securities 
market  to  automated  techniques  of 
clearance  and  settlement.' 

(1)  Background 

The  settlement  of  institutional 
customer  transactions  in  municipal 
securities  is  accomplished  in  large  part 
through  the  book-entry  delivery  systems 
of  securities  depositories  registered  with 
the  Commission.  These  systems  have 
provided  substantial  efficiencies  and 
cost  savings  to  the  municipal  securities 
market  by  eliminating  much  of  the  time 
consuming  and  expensive  manual 
processing  associated  with  deliveries  of 
securities  certificates  against  payment. 
The  book-entry  systems  also  have 
helped  to  ensure  timely  settlements  of 
transactions  and  to  minimize  the 
operational  problems  associated  with 
high  levels  of  transaction  volume.  There 
continue,  however,  to  be  some 
institutional  customer  transactions  that 
are  eligible  for  processing  in  the 
depository  systems,  but  which  are 
settled  through  the  use  of  physical 
delivery  of  securities. 

Currently,  MSRB  Rule  G-i5(d)(iii) 
requires  the  use  of  book-entry 
settlement  systems  for  most  DVP/RVP 
customer  transactions  eligible  for 


settlement  in  those  systems.  When  this 
rule  was  adopted  in  1983,  MSRB 
considered  whether  this  requirement 
should  apply  to  all  eUgible  DVP/RVP 
customer  transactions.  MSRB  received 
comment  from  the  industry  which 
suggested  the  need  for  additional  time 
on  the  part  of  some  dealers  and 
institutional  customers  to  adjust  to  the 
automated  clearance  and  settlement 
systems.  Based  on  these  comments, 
MSRB  decided  to  provide  an  exemption 
within  Rule  G-15(d)(iii)  which 
effectively  allows  a  transaction  to  be 
settled  outside  of  a  depository  if  at  least 
one  party  to  the  transaction  is  not  a 
direct  participant  in  a  depository. 
MSRB,  however,  also  stated  its  intention 
that,  ultimately,  the  rules  should  apply 
to  all  DVP/RVP  customer  transactions  in 
order  for  the  market  to  obtain  the 
maximum  benefits  and  efficiencies 
possible  from  the  book-entry  systems.^ 
MSRB  believes  that  based  on  the 
movement  of  the  industry  in  using 
book -entry  settlement  systems,  it  is  now 
time  to  bring  about  more  universal  use 
of  the  systems. 

(2)  Terms  of  the  Proposed  Rule  Change 

The  proposed  rule  change  would 
require,  with  two  hmited  exceptions, 
that  all  DVP/RVP  customer  transactions 
in  depository  eligible  securities  be 
settled  by  book-entry  delivery.  As  a 
practical  matter,  therefore,  all  dealers 
would  have  to  have  access  to  the  book- 
entry  delivery  services  of  a  depository 
and  would  have  to  ensure  that  ail  of 
their  customers  receiving  DVT/RVP 
settlement  privileges  have  access  to  the 
book -entry  settlement  services  of  a 
depository.  Access  to  book-entry 
settlement  services  could  be 
accomplished  either  by  direct 
membership  in  a  depository  or  by  use  of 
a  clearing  agent  with  access  to  a 
depository. 

Under  the  proposed  rule  change,  there 
would  be  an  exemption  to  the 
requirement  of  book-entry  settlement  for 
depository  eligible  transactions  for 
securities  which  are  eligible  at  some, 
but  not  all,  depositories.  If  the  securities 
are  ineligible  at  the  exclusive  depository 
or  depositories  being  used  by  one  of  the 
parties  to  the  transaction,  the  proposed 
rule  change  would  not  require  book- 
entry  settlement.  The  proposed  rule 
change,  therefore,  would  not  require 
that  dealers  and  DVP/RVP  customers 
have  access  to  all  depositories  just  to 
accommodate  the  lace  of  uniformity  in 
eligibility  lists  at  the  various 
depositories.  The  second  exemption 
relates  to  physical  delivery  of  an  RVT 


•17  CFR  200.3O-3UM12). 
MSU.SC78s(bKl)(iee8). 


'For  further  deUili  concerning  MSRB's  overall 
plan.  MM  Seciirlties  Exchange  Act  Release  No. 
31ft4S  (December  23.  1992).  57  FR  62407. 


*  Securltiee  Exchange  Act  Release  No.  2036S 
(November  14.  1983).  4«  FR  52S31. 
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customer  traasactiaa  is  wfUch«n  issuar 

or  trustee  is  purchasing  secuhtias  in 
order  to  retire  them.*  As  discussed 
below.  MSRB  was  persuaded  hy 
commenters  who  believe  that  such  an 
exemption  is  sometinies  needed  so  that 
the  issuer  or  trustee  can  effectively 
retire  securities  prior  to  maturity  by 
purchasing  them  on  the  open  market. 

MSRB  requests  th^  the  Commission 
delay  the  effectiveness  of  the  proposed 
rule  change  until  July  1. 1993,  to  allow 
dealers  sufficient  time  to  make  any 
changes  that  may  be  necessary  in  their 
settlement  practices. 

As  set  forth  in  section  15B  of  the  Act, 
MSRB's  rules  should  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  clearing, 
settling,  and  processing  information 
with  respect  to.  and  facilitating 
transactions  in,  municipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public 
interest.'  MSRB's  role  in  this  area  is 
given  additional  direction  by  section 
17A  of  the  Act,  which  mandates  the 
creation  of  a  national  system  of 
automated  clearance  and  settlement  of 
securities  transactions.  Section  17A 
expressly  includes  municipal  securities 
within  its  stated  objectives. 

MSRB  believes  that  the  proposed  rule 
change  will  facilitate  clearance  and 
settlement  of  municipal  securities  as 
required  by  Section  153  of  the  Act  and 
also  serves  one  of  the  explicit  puiposes 
of  Section  17A  of  the  Act  to  implement 
new  data  processing  and 
communications  techniques  to  create 
the  opportunity  for  more  efficient, 
effective,  and  safe  procedures  for 
clearance  and  settlement  and  to 
eliminate  the  physical  movement  of 
securities  certificates  between  dealers. 

(B)  Self-Kegulatory  Organization's 
Statement  on  Burden  on  Competition 

MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
^rden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


(C)  Self-Jieguiatory  Organizatioo  *$ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Frtua 
Members,  Participants,  or  Others 

(1)  Comments  on  Proposed  Draft 
Amendments 

In  August  1991,  MSRB  oublished  for 
comment  ^e  propeeed  rule  change  as 
well  as  other  oran  amendments  to 
MSRB  Rules  G-12(f)  and  G-15(d). 
Sixteen  comment  letters  were  received." 

Twelve  commenters  generally 
supported  the  August  1991  draft 
amendments,^  two  were  opposed,*  and 
two  commenters  addressed  a  possible 


*  For  example,  an  indenture  trustee  may  request 
phjrsical  tettlameni  oo  •  DVP^VP  tranaactton 
becdusa  the  trustee  U  purdbaaing  tecuritiai  ptw  to 
making  a  partial  call  and  do«t  not  want  to  call 
certificates  that  It  has  purchased.  Similarly,  an 
issuer  may  purchase  tts  own  non-callable  lacutltles 
to  retire  than.  The  iaaaer  may-  need  to  Janiuy  itw 
physical  cartiiicate*  and  may  not  wiah  to  make 
payment  until  the  physical  certificates  are 
presented. 

MStJ.S.C.  $7Bo-«(ige8). 


*  See  letter  from  Philip  L.anz,  Managing  Director. 
Bear,  Steams  Securibes  Corp.,  to  Harold  L.  Johnson, 
Deputy  General  Cminael.  MSRB  (Decamber  16. 
1991);  letter  from  )an  Fenty.  Presidaat.  The 
Cashier's  Association  of  Wail  Street  Inc.  to  Harold 
L.  Johnson.  Deputy  General  Counsel.  MSRB 
(December  3. 1991):  letter  from  William  |.  Wintar. 
Vice  Praaidant.  Cashien  Oepartmadit  A£.  Edwards 
and  Sons.  Inc.,  to  Harold  ).  Johnson.  Deputy  General 
Counsel.  MSKB  (December  13.  1991):  letter  from 
Kathlaen  GrafTam,  First  Chicago  Capital  Marfcatt, 
Inc.,  to  Harold  L.  Johnsoo,  Deputy  Gaoeral  Cotiaaal, 
MSRB  (December  13. 1991):  lettar  from  Steve 
Harris.  Executive  Vice  President  Golden  Harris 
Capital  Group.  Inc.  to  Harold  L.  lohnson.  Deputy 
General  Counsel.  MSRB  (October  7. 1S91):  latter 
from  John  I  Lynch.  Jr.,  Executive  Vice  Prasidattt 
|.F  Hartfield  and  Co..  Inc..  to  Harold  L.  Johnson. 
Deputy  General  Oounsel,  MSRB  (December  3. 1991): 
letter  from  John  F  Lee,  President.  New  York 
Qeahng  House,  to  Harold  L.  Johnson,  Oepaty 
General  Counsel,  MSRB  (December  18. 1991):  lattar 
from  Harold  Durk.  Duke  McElroy  k  Company,  to 
Harold  L.  Johnson.  Deputy  General  Counsel.  MSRB 
(December  3,  1991):  letter  frtnn  Lawrence  Morillo. 
Senior  Vice  President,  Pershing,  to  Harold  L 
Johnson,  Deputy  General  Counsel.  MSRB 
(Decamber  6.  1991):  tetter  from  JanMS  H.  Pyia. 
Managing  Partner,  Terry  L.  McCuUough.  Partner. 
Richard  E  Wfaalen.  Partner,  and  Benita  I.  Simon. 
Partaar.  Ehner  E  Powell  and  Company,  to  Haraid 

L.  Johnson,  Deputy  General  Counsitl.  MSRB 
(November  27,  1091):  lattar  from  George 
Brakatselos,  Vice  President,  Public  Securities 
Association,  to  Harold  L.  Johnson,  Deputy  General 
Counsel.  MSRB  (November  19. 1901),  lettar  from 
Thomas  Sargant.  Vies  President.  The  Ragiooal 
Municipal  Operations  Association,  to  Harold  L. 
Johnson.  Deputy  General  Counsel,  MSRB 
(December  12. 1991);  letter  from  Geoi^e  J.  Mimig. 
Chainnan.  Ragulalory  and  Claaranca  Commlttae, 
Secuhtias  Industry  Association,  to>larx>ld  L 
Johnson,  Deputy  General  Counsel,  MSRB 
(December  6,  1991):  letter  from  Jerome  C3air, 
Managing  Director,  and  Robert  Mattel,  Assistant 
Manager,  Smith  Barney,  Harris  Upham  It  Co..  tec. 
to  Harold  L  Johnson.  Deputy  Gaoatal  Counsal. 
MSRB  (December  9,  1991),  letter  from  Roger 
Sphngate.  Jr.,  Springate  and  Company,  to  Hartiid  L. 
Johnson.  Deputy  General  Counari.  MSRB 
(December  13. 1991);  asd  letter  from  Rick  FanvU. 
Assistant  Vice  President  United  Missouri  Bank. 
N.A..  to  Harold  L  Johnson.  Deputy  General 
Counsel.  MSRB  (November  5, 1B9U 

'  See  gupn,  note  6,  Ivtters  from  Bear,  Stearns 
Securities  Corp  :  The  Cashiers' Association  «f  Wall 
Street  Inc.:  AG.  Edtwds  and  Sons,  lac;  First 
Chicago  Capital  MarkeU:  J.F  Hartfield  and  Co..  Inc.; 
New  York  Qeahng  House:  Pershing:  ^iblic 
Securities  Association:  The  Rsgiooal  Muntdpal 
OperatioDS  Aaaocialiaa;  Securities  indtMtry 
Association:  Smith  Barney:  and  United  Missouri 
Bank. 

*  See  supra,  acta  B.  lattats  from  Elmer  E.  Powell 
and  Company  and  Spdngata  and  Company. 


medificatian  without  ^tecifically 
supporting  or  opposing  the  draft 
amendments."  The  commenters  who 
supported  the  lirait  amendments, 
inchidiag  die  proposed  rule  dionge, 
stated  that  they  generally  believed  that 
the  amendments  would  increase  the 
efficiency  of  book-entry  settlement  and/ 
or  reduce  operational  costs  in  the 
industry.  The  primary  reason  cited  for 
this  view  was  that  the  depository 
systems  provide  a  quicker  and  less 
expensive  means  for  delivering 
securities  certificates  against  payment. 
These  commenters  indicated  that  a 
primary  benefit  of  the  draft  amendment 
would  be  the  elimination  of  time 
consuming  exception  processing 
necessary  when  a  transaction  is  settled 
outside  the  depository  imder  one  of  the 
exceptions  in  Rule  G-15(d). 

One  comsienter  opposed  the 
proposed  rule  change,  stating  that 
certain  of  its  institutional  customers 
wish  to  continue  receiving  physical 
delivery  of  securities  certificates  on 
DVP/RVT  trades.  *<>  While  MSRB 
understands  that  there  may  be  a  few 
institutional  customers  remaining  who 
prefer  to  receive  physical  delivery  of 
securities.  MSRB  believes  that  the 
overwhelming  majority  of  institutional 
customers  obtain  cost  advantages  from 
book-entry  settlement.  In  addition,  the 
industry  movement  towards  increased 
automation  and  the  goal  of  compressing 
the  settlement  cycle  susgest  that  the 
market,  as  a  whole,  willbenefit  from  the 
efficiencies  provided  by  a  general  rule 
requiring  book-«ntiy  settlement.  MSRB 
agrees  with  the  view  expressed  by  the 
majority  of  commenters  that  the  draft 
amendments  would  facilitate  book-entry 
settlement  of  mimicipal  securities  by 
eliminating  the  need  for  exception 
processing  and  prompting  reliance  on 
the  less  expensive  book-entry  systems  of 
settlement. 

MSRB  also  agrees  with  several 
commenters  who  suggested  the  need  for 
an  exemption  from  the  requirement  of 
book-entry  settlement  for  certain  issues 
which  have  sinking  frmd  provisions  that 
require  physical  delivery  of  bonds,  as  in 
an  RVP  customer  transaction  in  whidh 
a  trustee  or  issuer  is  purtdiesing 
securities  in  order  to  retire  them.'*  In 
certain  of  these  situations,  it  may  be 
necessary  for  the  issuer  or  trustee  to 
obtain  physical  delivery  of  securities  in 
order  to  record  the  certificate  numbers 


*See  nipia.:BatB  ft.  lotten  from  Golden  Itens 
Capital  Group,  inc  and  Duke  McElroy  a  Company. 

*°  See  supra,  note  6.  letter  from  Elmer  £.  Powell 
and  Company. 

"  See  supra,  note  6.  letter  bom  The  Cashiers' 
Association  of  Wall  Street  Inc  AG.  Edwards  and 
Sons,  Inc.;  Duke  McElroy  *  Cooipany:  Secuhtias 
Industry  AssocUtion:  anid  Smith  Barney. 
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of  securities  purchased  prior  to  calling 
any  additional  bonds  that  may  be 
necessary  to  satisfy  the  sinking  fund 
provision.  For  example,  certificate 
numbers  may  be  needed  so  that  the 
issuer  or  trustee  can  avoid  calling 
certificates  that  it  has  already 
purchased.  MSRB  accordingly  agreed  to 
an  exemption  in  Rule  G-15(d)  to  allow 
physical  settlement  in  this  case. 

(2)  Comments  on  Proposed 
Implementation  Timetable 

MSRB's  proposed  implementation 
timetable  for  the  August  1991  draft 
amendment  was  published  for  comment 
in  April  1992.  Two  comment  letters 
were  received.*'  The  comraenters 
generally  supported  the  implementation 
plan  as  it  related  to  the  proposed  rule 
change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  S  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSRB.  All  submissions  should 
refer  to  the  File  No.  SR-MSRB-93-05 
and  should  be  submitted  by  June  1, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Kati, 
Secretary. 

[PR  Doc  93-10977  Filed  5-7-93:  8:45  ami 
MUJNacooe  mio-oi-m 


pialaaaa  No.  34-32250;  File  No.  8R-NAS0- 
»1-681 

Setf-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Standards  for  Partnerships  In  the 
NASOAQ^MS 

April  30. 1993. 
Introduction 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  submitted  on 
November  5. 1991.  and  amended  on 
February  28. 1992  and  May  11. 1992.' 
a  proposed  rule  change  pursuant  to 
section  19(b)(l]  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4.  thereunder.'  The  proposal 
amends  Schedule  D  to  the  NASD  By- 
Laws*  to  establish  non-quantitative 
designation  criteria  for  partnerships. 
The  criteria  set  forth  corporate 
governance  standards  for  NASDAQ 
National  Market  System  ("NASDAQ/ 
NMS")  issuers  that  are  limited 
partnerships  similar  to  the  standards 
that  corporate  issuers  quoted  on 
NASDAQ/NMS  must  comply  with. 
Limited  partnerships  that  trade  in 
NASDAQ/NMS  will  have  to  have, 
among  other  things,  independent 
directors,  annual  and  interim  reports,  an 
audit  committee,  provisions  for  annual 
meetings  '  and  a  requirement  to  conduct 
an  appropriate  review  of  all  related 
party  transactions. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposal,  as  amended,  was  provided 


''  See  letter  from  Margaret  Sullivan,  Assistant 
Vice  President.  The  First  National  Bank  of  Chicago, 
to  Harold  L  Johnson,  Deputy  General  Counsel, 
MSRB  (May  26. 1992)  and  letter  {ram  Mario  P. 
DeAngek),  Vice  President,  Alex.  Brown  and  Sons, 
to  Harold  L  (ohnson.  Deputy  General  Counsel 
I  MSRB  (April  29. 1992). 


'» 17  CFR  200.30-3(8Ml2). 

'  Amendment  No.  1  completely  replaced  and 
superseded  the  original  rule  filing.  Amendment  No. 
2  amended  the  proposal  to  add  a  provision 
concerning  conflicts  of  interest. 

M5U.S.C.  78s(b)(l)(198«). 

'  17  CFR  240.19b-4  (1992). 

*NASD  Securities  Dealers  Manual,  Schedule  D  to 
the  By-Laws,  Part  VI.  Section  2.  CCH  1 1819. 

■  See  infra  at  S. 


by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
30811,  June  15,  1992)  and  by 
publication  in  the  Federal  Register  (57 
FR  28542.  June  25. 1992).  No  comments 
were  received  with  respect  to  the 
proposed  rule  change. 

Background 

In  1988.  the  NASD  considered  the 
need  to  adopt  nonquantitative 
designation  criteria  for  limited 
partnerships  to  provide  certain 
protections  for  investors  of  publicly- 
traded  partnerships  analogous  to  those 
enjoyed  by  shareholders  of  corporations 

3uoted  on  NASDAQ/NMS.  The  NASD 
ecided  not  to  take  action  on  these 
proposals  at  that  time  due  to  the 
relatively  small  number  of  partnerships 
quoted  on  NASDAQ/NMS.  In 
conjunction  with  the  NASD's  recent 
review  of  practices  in  partnership 
reorganizations,  the  NASD  again 
considered  the  issue  of  nonquantitative 
designation  cniteria  for  partnerships  and 
determined  that  limited  partners  of 
partnerships  quoted  on  NASDAQ/NMS 
should  benefit  from  corporate 
governance  standards  similar  to  the 
standards  provided  to  corporate 
shareholders  of  companies  quoted  on 
NASDAQ/NMS. 

Description  of  the  Proposal 

The  proposed  rule  change  would 
require  partnerships  on  NASDAQ/NMS 
that  are  subject  to  Rule  13a-13  of  the 
Act "  to  distribute  an  annual  report 
containing  audited  financial  statements 
to  their  limited  partners.  The  report 
must  be  distributed  within  a  reasonable 
period  of  time  after  the  close  of  the 
partnership's  fiscal  year  and  filed 
simultaneously  with  the  NASD. 

The  proposal  also  requires 
partnerships  on  NASDAQ/NMS  subject 
to  Rule  13a-13  of  the  Act  to  make 
available  copies  of  quarterly  reports 
including  statements  of  of)erating 
results  to  limited  partners  either  prior  to 
or  as  soon  as  practicable  following  the 
partnership's  filing  of  its  Form  10-Q 
with  the  Commission.  The  statement  of 
operations  contained  in  the  quarterly 
report  would  be  required  to  disclose,  at 
a  minimum,  any  substantial  items  of  an 
unusual  or  nonrecurrent  nature  and  net 
income  before  and  after  estimated 
federal  income  taxes,  or  net  income  and 
the  amount  of  estimated  federal  taxes. 

If  the  form  of  the  quarterly  report 
differs  from  the  Form  10-Q  that  the 


•  17  CFR  240.13«-13  (1992).  In  general.  Rule  13»- 
13  requires  any  Issuer  that  has  securities  registered 
pursuant  to  section  12  of  the  Act  and  that  is 
required  to  file  annual  reports  pursuant  to  s«cuon 
13  of  the  Act,  to  Ble  quarterly  reports  on  Form  10-- 

Q. 
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partnership  filed  with  die  Camraission. 
then  the  pcrtnership  miist  file  one  capv 
of  the  quarterly  report,  is  Addition  to  the 
Form  1(M2,  with  the  NASD.  If  reqtured 
by  elate  law  at  regiiiatioB  of  the 
)urisdiction  wham  the  partnership  is 
formed  or  doing  business,  or  if  the 
partnership's  limited  partnership 
agreement  requires  the  distribution  of  a 
quarterly  report,  then  under  the  rule  die 
quarterly  report  must  be  distributed  to 
limited  partners. 

Partnerships  on  NASDAQ/NMS  that 
are  not  subject  to  Rule  13a-13  of  the 
Act,  but  are  required  to  file  with  the 
Commission  or  other  federal  or  state 
regulatory  authority  interim  reports 
(relating  primarily  to  the  operations  and 
the  financiai  position  of  the 
partnership),  would  be  required  to  make 
available  to  Hmited  partners  a  report 
that  reflects  the  information  in  the 
interim  reports  that  are  filed.  If  the 
report  to  limited  partners  differs  from 
the  interim  report  filed  «iith  the 
regulatory  authority,  then  the 
partnership  would  be  required  to  file 
with  the  NASD  a  copy  of  the  report  sent 
to  the  limited  partners  as  well  as  the 
interim  report  filed  with  the  appropriate 
regulatory  authority. 

If  the  state  where  the  partnership  is 
formed  or  doing  business  requires 
distribution  of  reports,  or  distribution  is 
required  by  the  terms  of  the 
partnership's  limited  partnership 
agreement,  then  the  proposal  requires 
that  the  reports  be  distributed  to  limited 
partners.  The  proposal  would  require 
these  reports  to  be  distributed  to  the 
limited  partners  either  before  tx  as  soon 
as  practicable  following  fihng  with  the 
appropriate  regulatory  authority. 

The  proposal  also  would  require 
partnerships  on  NASOAQ/NMS  to 
establish  a  corporate  general  partner  or 
corporate  co-general  partner  and  to  have 
two  independent  directors  on  the  board 
of  the  corporate  general  partner.  In 
addition,  an  audit  committee  would  be 
required  for  a  partnership  on  NASDAQ/ 
NMS:  a  majority  of  the  members  of  the 
audit  committee  would  be  required  to 
be  independent  directors.  An 
independent  director  is  defined  in  the 
proposal  as  a  perscm  other  than  an 
officer  or  employee  of  the  company  or 
hs  subsidiaries  or  any  other  individual 
having  a  relationship  which,  in  the 
opinion  of  the  board  of  directors,  would 
interfere  with  the  exerase  of 
independent  judgment  in  carrying  out 
the  renxinsibiHties  of  a  director. 

In  addition,  the  proposed  rule  change 
specifies  that  the  corporate  general 
partner  or  the  co-general  partner  that 
has  the  independent  directors  and  the 
audit  committee,  must  have  the 
authority  to  manage  the  day-to-day 


affairs  of  the  limited  pertnerriiip.  The 
proposal  also  allows  partner^ps  to  be 
admitted  to  NASDAQ/NMS  upoo  the 
election  of  a  single  independant  director 
to  the  board  of  the  corporate  general 
partner,  provided  they  undertake  to 
obtain  a  second  independent  director 
within  a  12-month  period.  If  the  Unuted 
partnership  does  not  obtain  a  second 
independent  director  within  the 
requisite  12-month  period,  the 
partnership  would  be  in  violation  of  the 
non-quantitative  designation  criteria 
and  would  be  subject  to  NASD  delisting 
procedures. 
Under  the  proposed  rule  change, 

Eartnerships  would  not  be  required  to 
old  annual  meetings  unless  a  statute  or 
regulation  in  the  state  in  Mibxdi  the 
partnership  is  formed  or  is  doing 
business  requires  a  meeting  or  the 
partnership's  Umlted  partnership 
agreement  prescribes  meeting 
requirements.  In  the  event  of  a  meeting, 
a  quonmi  of  33 V3%  o(  the  limited 
partnership  interests  outstanding  would 
be  required,  and  proxy  materials  or 
information  statements  would  be 
required  to  be  distributed. 

u  a  meeting  of  the  partnership,  other 
than  an  annual  meeting,  is  required 
either  by  state  law,  state  regulation,  or 
the  partnership's  limited  partnership 
agreement,  the  partnership  would  be 
required  to  provide  all  Umited  partners 
with  proxy  or  information  statements.  In 
addition,  if  a  vote  is  required  by  state 
law  or  regulation,  or  the  partnership's 
limited  partnership  agreement,  then 
proxies  would  be  required  to  be 
solicited  io  connection  urith  the  voting. 

The  proposed  rule  change  also 
includes  a  "conflict  of  interest" 
provision  that  requires  each  NASDAQ/ 
NMS  issuer  which  is  a  partnership  to 
conduct  an  appropriate  review  of  all 
related  party  transactions  on  an  ongoii^ 
basis  and  to  utilize  when  appropriate 
the  Audit  Committee  or  a  comparable 
body  for  the  review  of  potential  material 
conflict  of  interest  situations. 

Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  (he  Act  and  the 
rules  and  regulations  thereunder,  and. 
in  particular,  with  the  requirements  of 
Section  15A(bM6)  of  the  Act  which,' 
among  other  things,  requires  that  the 
rules  of  the  NASD  be  designed  to:  (1) 
Prevent  fivudulent  and  manipulative 
acts  and  practices;  and  (2)  in  general, 
protect  investors  and  the  public  interost. 

The  Commission  believes  that  the 
establishment  of  non-quantitative 
designation  criteria  for  issuers  that  are 


partnerships  is  bemafidal  for  public 
investors  in  these  securities.  Hie 
proposed  standards  are  designed  to 
extend -qualitative  Usting  standards  for 
equities  to  partnerships  traded  in 
NASDAQ/NMS. 

The  new  corporate  ^vemonce 
standards  for  Ikrrited  pwtnerships  will 
provide  limited  partners  %vith 
protections  sudi  as  independent 
directors  on  the  corporate  general 
partner's  board  of  directors  and  on  andit 
committee  made  up  of  a  majority  of 
independent  directors,  adding  a  degree 
of  fairness  to  the  limited  partnership 
decision-making  process  and  blowing 
for  the  review  of  possible  conflicts  of 
interest.  The  Commission  believes  that 
the  establishment  of  audit  committees 
serves  as  a  valuable  means  of  ensuring 
accurate  disclosure  of  information. 
Because  an  effective  audit  committee 
can  assist  a  board  of  directors  in 
providing  oversight  of  a  limited 
]>artnership's  management  and  financial 
reporting  process,  requiring  limited 
partnerships  traded  on  NASDAQ/NMS 
to  have  audit  committees  should 
enhance  significantly  the  integrity  of 
financial  information  and  help  to  ensure 
compliance  widi  financial  reporting 
requirements.  The  Commission  also 
believes  that  by  requiring  the  majority  of 
directors  on  the  audit  committee  to  be 
independent  directors,  compliance  with 
seciuities  laws  and  regulations  should 
be  enhanced  and  the  independence  of 
the  internal  audit  functions 
strengthened. 

Finally,  the  requirements  to  distribute 
annual  reports,  interim  reports,  and 
proxies  will  assist  in  providing  the 
limited  partner  with  important 
information  on  the  operation  of  die 
partnership  furthering  investor 
protection  and  the  public  interest. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  die  Act,  that  die 
proposed  rule  change.  SR-NASD-91- 
58,  be,  and  hereby  is,  approved, 
effective  October  31. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delisted 
authority." 
Jonathan  G.  Katz, 
Secretary. 
(PR  Doc  9a-ieM7  Filed  5-7-93;  8:45  am) 


'  IS  U.S.C.  78o-3(bMe)  (I9>a). 


■  17  CFR  200.30-3(riKl  2)  (UB2)- 
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[RateaM  No.  34-322S1;  FMe  No.  SR-MASO- 
92-63] 

SetMtegulatory  Organlzatione; 
Netional  AMOciation  of  Securitiee 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Codification  of  Guidelines  Regarding 
Communications  with  the  Put>llc  About 
Investment  Compardes  and  Vartat>le 
Contracta 

April  30. 1993. 

On  December  8, 1993,  the  National 
Association  of  Seciu-ities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC  or  "Gammission") 
a  proposed  rule  change  *  pursuant  to 
section  19(b)(1)  of  the  Seoirities 
Exchange  Act  of  1934  ("Act")  *  and  Rule 
19b-4  thereunder.'  The  proposal  deletes 
the  NASD's  Guidelines  Regarding 
Communications  with  the  Public  About 
Investment  Companies  and  Variable 
Contracts  ("Guidelines")*  and  amends 
Article  m.  Section  35  of  the  Rules  of 
Fair  Practice  ("Section  35")  •  to 
incorporate  certain  specific  standards 
from  the  Guidelines. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance, 
appeared  in  the  Federal  Regista'  on 
February  17. 1993.'  The  Commission 
received  one  letter  of  comment  on  the 
proposal.  This  order  approves  the  rule 
change. 

The  NASD  adopted  the  Guidelines  in 
response  to  the  SEC's  1979  repeal  of  its 
Statement  of  Policy  on  Investment 
Company  Sales  Uteratiue.  In  June  1991, 
when  the  SEC  amended  Rule  482  under 
the  Securities  Act  of  1933  '  and  Rule 
34b- 1  under  the  Investment  Company 
Act  of  1940  *  relating  to  statements  of 
investment  company  performance  in 
communications  to  the  public,  many  of 
the  provisions  of  the  Guidelines  were 
rendered  obsolete.  Accordingly,  the 
NASD  has  proposed  to  delete  the 
Guidelines  and  amend  Section  35  to 
incorporate  various  provisions  from  the 
Guidelines  that  are  not  addressed  in 


'  Th«  NASD  hat  filed  two  amandmanu  to  the 
propoiad  rule  chang*  with  tb«  CommUalon. 
AaModnMnt  No.  1,  filed  on  (aDuary  n.  1903. 
roportad  tba  rMultt  of  a  mambar  vola  on  the 
proposed  rule  change.  The  reaultf  of  the  vote  were 
as  follows:  1760  voting  In  favor,  1S4  opposed,  and 
26  act  voting  or  unsigned,  out  of  1946  ballots 
received.  AmeDdmeol  No.  2,  filed  on  April  22. 
1903,  clarified  the  proposed  standards  for  claims  of 
tax  exempt  incoate. 

M5  U.S.C  78s(bKl)  (198S). 

»17  CJH  340.19t>-4  (1992). 

*  NASD  Manual.  (CCH)  1 52S«. 

'  NASD  Afonuoi,  (CX:H)  1 21»S. 

*Securitlei  Exchange  Act  Release  No.  31S4S 
(February  10,  1993).  5S  FR  8799. 

'17CFR230.4«2. 

•l7CFR270.34b-l. 


Rule  482  or  Rule  34b-l.  These 
provisions  apply  to  advertisements  and 
sales  literature  mr  all  types  of 
investments,  whereas  application  of  the 
Guidelines  was  restricted  to  investment 
company  and  variable  contract 
products. 

Section  35  will  Include  those 
provisions  of  the  Guidelines  that  impose 
general  standards  for  communications 
with  the  pubhc  These  standards 
provide  guidance  on  when 
communications  may  be  misleading, 
including  such  factors  as  (1)  the  overall 
context  in  which  the  statements  are 
made;  (2)  the  audience  to  which  the 
communication  is  directed;  and  (3)  the 
overall  clarity  of  the  statement.  Section 
35  also  will  include  provisions  of  the 
Guidelines  that  impose  specific 
standards  for  comparisons,  predictions 
and  projections,  and  claims  of  tax  fi^e 
or  tax  exempt  returns,  in 
communications  with  the  public.  In 
light  of  its  proposal  to  delete  the 
Guidelines,  the  NASD  believes  that  the 
proposed  amendments  to  Section  35  are 
necessary  to  protect  investors  and  the 
public  interest. 

The  Commission  received  one 
comment  letter  on  the  proposal,  from 
the  Investment  Company  Institute 
("IQ")."  The  letter  expressed  support 
for  the  proposal,  but  recommended 
clarifying  that  the  provision  relating  to 
claims  of  tax  exempt  income  requires 
disclosure  only  of  appUcable  income 
taxes.^o  The  NASD  adopted  this 
suggestion  in  Anoendment  No.  2  to  the 
filing. 

The  Commission  beUeves  that  the  rule 
change  will  protect  investors  and  the 
pubhc  interest  by  codifying  certain 
general  and  specific  standards  in  the 
Guidelines,  and  by  extending  the 
apphcation  of  these  standards,  which 
currently  apply  only  to  investment 
company  securities,  to  advertisements 
and  sales  literature  regarding  all  types  of 
securities.  The  proposed  rule  change 
will  thereby  prevent  the  use  of 
misleading  statements,  inadequate 
explanations  of  statements,  or 
statements  which  have  no  basis  in  fact, 
in  connection  with  such 
communications  to  the  pubUc. 


*S0e  letter  to  )ODathan  G.  Katx.  Secretary,  SEC. 
from  Thomas  M.  Selman,  Assistant  Counsel.  Id 
(March  9, 1993). 

'"The  la  comment  letter  also  repeated  an  eartlar 
suggestion  that  the  NASD  permit  statecoents 
relating  to  the  expected  net  asset  vahie  of  certain 
types  of  funds  for  which  the  net  asset  value  at  a 
certain  point  is  predictable,  such  as  zero  coupon 
bond  portfoHoa.  Thm  NASD,  ho«v*ver,  remains 
oppoMd  to  this  suggastloo  because  of  the  variety  ol 
zero  coupon  bond  funds  and  because  of  the  changes 
in  expectations  if  the  shares  are  liquidated.  Sm  Pile 
No.  SR-NASD-92-53.  at  10  (Decaoibar  S.  1982). 


For  these  reasons,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  imd  the  rules  and  regulations 
thereimder  applicable  to  the  NASD  and, 
in  particular,  the  requirements  of 
Section  15A(b)(6)  of  the  Act."  Section 
15A(b)(6)  requires  that  the  NASD's  rules 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
coo{>eration  and  coordination  with 
persons  engaged  in  regulating,  clearing 
and  settling,  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  of>en  mai^ 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
pubUc  interest. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
instant  rule  change  be.  and  hereby  is, 
approved,  effective  within  45  days  after 
pubUcation  of  a  NASD  Notice  to 
Members  announcing  approval  of  the 
rule  change. 

For  the  Commission,  by  the  Division  of . 
Market  Regulations,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc  93-10929  Filed  5-7-93;  8:45  am} 

MUJNOCOM  a»io-at-M 


[Releaae  Na  34-32347;  File  No.  SR-NASO- 
93-12] 

Self-Reguletory  Orgaf>izations; 
National  Association  of  Securities 
Dealers,  Itk.;  Order  Granting  Approval 
of  Propoeed  Rule  Change  to  Part  W  to 
Schedule  0  of  the  NASD  By-Laws 
Relating  to  Ouarrtitathw  Designation 
and  Mainteruir>ce  Criterie  for  Nasdaq 
National  Marltet  System  ("Nasda<y 
NMS**)  Securitiee 

April  30, 1993. 

On  March  19, 1993,  the  Natioiud 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  *  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b~4  thereunder.'  The  rule  change 
amends  Part  m  to  Schedule  D  of  the 


"18U.S.C5  78o-3(bXl2). 

"17  CFR  20a30-3<aXl2). 

'  The  NASD  amended  the  proposed  rule  change 
once  subsequent  to  Its  original  filing  oo  March  2. 
1993.  Thu  ameodmaol  clarified  and  further 
explained  tba  NASD's  statutory  basis  ior  the 
proposed  rule  change. 

>  19  U.S.C  78s(bXl)  (19M). 

>  17  CFR  240.19b-«  (1M2). 
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NASD  By-Laws*  ("Part  m")  relating  to 
initial  designation  and  maintenance 
criteria  of  Nasdaq/NMS  securities. 

Under  Part  III  as  amended,  as  issuer 
seeking  designation  as  a  Nasdaq/NMS 
issuer  under  the  second  of  two 
alternatives  must  now  have  a  minimum 
$3  price  per  share  each  of  the  five 
business  days  prior  to  application.  Part 
III  also  increases  the  maintenance 
criteria  for  certain  Nasdaq/NMS 
securities,  including  common  and 
preferred  stock,  by  requiring  the  issuer 
to  maintain  net  tangible  assets  of  at  least 
$1  million.  Finally,  Part  III  requires 
Nasdaq/NMS  issuers  to  maintain  a 
minimum  bid  price  per  share  of  $1  or, 
alternatively,  a  market  value  of  public 
float  of  $3  million  and  net  tangible 
assets  of  $4  million. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance,  was  provided  by  issuance  of 
a  Commission  release  (Securities 
Exchange  Act  Release  No.  32041,  March 
23,  1993)  and  by  publication  in  the 
Federal  Register  (58  FR  16721,  March 
30, 1993).  No  comments  were  received 
in  response  to  the  Commission  release. 
This  order  approves  the  proposed  rule 
change. 

Quantitative  Designation  Criteria 

The  Nasdaq  System  is  comprised  of 
both  the  Nasdaq  SmallCap  Market 
(■'Nasdaq  SmallCap")  and  Nasdaq/NMS. 
The  NASD's  rules  ("rules")  explicitly 
require  issuers  seeking  initial 
designation  of  their  securities  as  Nasdaq 
SmallCap  to  comply  with  the  initial 
designation  requirements  contained  in 
Part  II  of  Schedule  D.'  For  Nasdaq/NMS 
securities,  the  rules  expressly  provide 
that  issuers  seeking  initial  designation 
must  comply  with  one  of  two  alternative 
sets  of  quantitative  designation  criteria 
("Alternative  1"  or  "AUemative  2")^ 
contained  in  Part  III.  While  the  rules  do 
not  expressly  require  issuers  seeking 
initial  designation  as  Nasdaq/NMS  to 
comply  with  the  initial  designation 
requirements  of  Nasdaq  SmallCap 
securities,  the  NASD  does  in  fact  require 
these  issuers  to  satisfy  the  Nasdaq 
SmallCap  initial  designation 
requirements.' 


■•  NASD  Manual,  Schedules  to  the  By-Laws. 
Schedule  D.  Part  HI,  Sees.  2(b)  ft  4(a).  (CCH)  111809 
ft  1811. 

'  NASD  Manual.  Schedules  to  the  By-Laws, 
Schedule  D.  Part  11,  Sees.  1  ft  2.  (CCH)  111803  ft 
1804. 

"For  Alternatives  1  ft  2.  see.  NASD  Manual. 
Schedules  to  the  By-Laws.  Schedule  D,  Part  III, 
Sees.  2  (a)  ft  (b),  (CCH)  11809. 

'  NASD  staff  provide  determinations  regarding 
issuer  compliance  with  Nasdaq/NMS  and  Nasdaq 
SmallCap  qualifications  criteria;  these 
delermir^ations  are  sub^t  to  appeal  pursuant  to 
Article  IX  of  the  NASD's  Code  of  Procedure. 


The  NASD's  proposed  rule  change 
clarifies  its  current  practice  by 
amending  the  initial  designation  criteria 
for  Nasdaq/NMS  securities.  In 
particular,  while  the  NASD's  rules 
expressly  require  Nasdaq  SmallCap 
securities  to  have  a  $3  minimum  bid 
price  per  share  for  initial  designation  * 
and  Alternative  1  of  the  Nasdaq/NMS 
initial  designation  criteria  requires  a  $5 
minimum  bid  price  per  share. 
Alternative  2  does  not  set  a  minimum 
bid  price  per  share.  As  indicated  in  its 
rule  filing  and  noted  above,  the  NASD 
nonetheless  applies  the  Nasdaq 
SmallCap  $3  minimum  bid  price  per 
share  for  issuers  seeking  designation  of 
their  securities  as  Nasdaq/NMS  under 
Alternative  2.  Thus,  the  NASD  proposes 
to  amend  Alternative  2  to  require  a  $3 
minimum  bid  price  per  share  for 
designation  in  Nasdaq/NMS.  This  rule 
change  clarifies  current  NASD  practice 
and  ensures  that  the  quantitative  initial 
designation  criteria  for  Nasdaq/NMS 
securities  is,  at  a  minimum,  that 
required  of  Nasdaq  SmallCap  securities. 

Quantitative  Maintenance  Criteria 

Net  Tangible  Assets 

The  rules  currently  require  Nasdaq 
SmallCap  issuers  to  maintain  minimum 
net  tangible  assets^  of  $1  million, i°  but 
do  not  require  Nasdaq/NMS  issuers  to 
maintain  minimum  net  tangible  assets, 
unless  the  issuer  sustained  certain 
losses  in  past  years.  Specifically,  a 
Nasdaq/NMS  issuer  must  maintain  net 
tangible  assets  of  at  least  $2  million  if 
the  issuer  sustained  losses  from 
continuing  operations  and/or  net  losses 
in  two  of  its  three  most  recent  fiscal 
years,  or  $4  million  if  it  experienced 
such  losses  in  three  of  its  four  most 
recent  fiscal  years." 

The  NASD  believes  that  all  Nasdaq 
issuers  should  maintain,  at  a  minimum, 
$1  million  in  net  tangible  assets  in  the 
current  fiscal  year,  regardless  of  past 
earnings  performance.  The  NASD, 
therefore,  proposed  to  amend  Section 
4(a)  to  Part  III  to  require  Nasdaq/NMS 
issuers  to  maintain  at  least  $1  million  in 
net  tangible  assets.  This  proposed  rule 
change  eliminates  the  possibility  of  a 
Nasdaq/NMS  issuer  violating  the  $1 
million  capital  and  surplus  maintenance 
requirement  applied  to  Nasdaq 
SmallCap  issuers  while  remaining  in 


"NASD  Manual.  Schedules  to  the  By-Laws. 
Schedule  D,  Part  U.  Sec.  1(c)(4),  (CCH)  11803. 

*Net  tangible  assets  equals  capital  and  surplus 
minus  goodwill. 

'"See.  NASD  Manual.  Schedule  to  the  By-Uws. 
Schedule  D.  Part  U.  Sees.  1(c)(3)  ft  2(eM3),  (CCH) 
111803  ft  1804. 

' '  NASD  Manual.  Schedules  to  the  By-Laws, 
Schedule  D.  Part  Ul.  See.  4(a)3,  (CCH)  11811. 


compliance  with  Nasdaq/NMS 
maintenance  requirements. 

Minimum  Bid  Price  or  the  Alternative 
Public  Float  and  Net  Tangible  Assets 
Criteria 

The  rules  require  Nasdaq  SmallCap 
issuers  to  maintain  a  minimum  bid 
price  of  $1  or,  alternatively,  a  $1  million 
public  float  and  $2  million  in  capital 
and  surplus.'*  The  rules,  however,  do 
not  explicitly  require  Nasdaq/NMS 
issuers  to  maintain  a  minimum  bid 
price  per  share  or,  alternatively,  to 
maintain  a  higher  minimum  public  float 
or  net  tangible  assets.  Nonetheless,  the 
NASD  applies  to  Nasdaq/NMS 
securities  the  Nasdaq  SmallCap  $1 
minimum  bid  price  maintenance 
criteria. 

The  NASD  believes  the  Nasdaq/NMS 
maintenance  criteria  should  clarify  the 
NASD's  actual  practice.  In  addition,  the 
NASD  believes  Nasdaq/NMS 
maintenance  criteria  should  provide  for 
an  alternative  public  float  and  net 
tangible  assets  requirement  similar  to, 
but  higher  than,  the  levels  required  for 
Nasdaq  SmallCap  issuer.  To  this  end, 
the  NASD  concluded  that  if  a  Nasdaq/ 
NMS  issuer  fails  to  meet  a  $1  minimum 
bid  price,  it  should  be  required  to  meet 
an  alternative  public  float  test  of  $3 
million  and  an  alternative  net  tangible 
assets  test  of  $4  million.  The  NASD, 
therefore,  proposed  to  amend  Section  4 
to  Part  ni  to  require  a  Nasdaq/NMS 
issuer  to  maintain  a  $1  minimum  bid 
price  per  share,  or  in  the  alternative, 
maintain  a  market  value  of  public  float 
of  $3  million  and  $4  million  of  net 
tangible  assets.  This  rule  change 
clarifies  current  NASD  practice  and 
ensures  that  the  quantitative  initial 
designation  criteria  for  Nasdaq/NMS 
securities  is,  at  a  minimum,  that 
required  of  Nasdaq  SmallCap  securities. 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Section 
15A(b)(6)  of  the  Act.»3  Section  15A(b)(6) 
requires,  in  part,  that  the  rules  of  the 
NASD  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  protect  investors  and  the  public 
interest.  This  rule  change  requires 
Nasdaq/NMS  issuers  to  comply  with,  at 
a  minimum,  the  initial  designation  and 
maintenance  criteria  applied  to  Nasdaq 
SmallCap  issuers.  These  criteria  provide 
protection  for  investors  and  the  public 


"  NASD  Manual,  Schedule  to  the  By-Laws. 
Schedule  D.  Part  II.  Sec.  l(c)<4),  (CQI)  11803. 
"15U.S.C.7eo-3(bM6). 
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interest;  this  rule  change  clarifies  the 
NASD's  current  practice  in  certain 
areas,  in  particular,  the  need  for 
Nasdaq/NMS  issuers  to  meet  the  Nasdaq 
SmallCap  designation  criteria. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
roposed  rule  change  SR-NASD-93-12 

,  and  hereby  is,  approved,  effective 
within  45  days. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
lanathan  G.  Katz, 
Secretary. 
|PR  Doc.  93-10933  Filed  5-7-93:  8:45  am) 

MJJNG  COOC  WIO-Ot-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

May  4, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  seciuities: 

CML  Realty  Investor.  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10624) 
Geastal  Coiporation 
Cum.  Pfd.  Stock,  33i/^<  Par  Value  (File  Na 

7-10625) 
Royal  Caribbean  Cruises  Ltd. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10626) 
SunDowner  Offshore  Services,  Inc. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
10627) 
NTN  Communications 
Common  Stock.  $0,005  Par  Value  (File  No. 
7-10628) 
Nuevo  Energy  Corporation 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
10629) 
West  Corp.  Inc. 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
10630) 
ACM  Mimicipal  Securities  Income  Fund,  Inc 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
10631) 
Managed  High  Income  Portfolio,  Inc 
ConuDon  Stock.  $.001  Par  Value  (File  Na 
7-10632) 
GeoD  Company 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
10633) 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  25. 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  It  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kstx, 
Secretary. 

[FR  Doc  93-10991  Filed  5-7-93;  8:45  am) 
SaXJNO  CODE  WtO-OV-M 


[Release  No.  34-32249;  FUe  No.  SR-4«STC- 
93-05] 

Self-Reguiatory  Organizations; 
Midwest  Sacurttles  Trust  Company; 
Hot\ca  of  RUng  and  Immediate 
EffecUvenass  of  Proposed  Rula 
Cttange  Relating  to  the  Deposit  of 
Nontransferable  Securities  Not  in 
Good  Deliverable  Form 

April  30, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
March  19, 1993,  the  Midwest  Securities 
Trust  Company  ("MSTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MSTC-93-05)  as 
described  in  Items  1, 11,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  establishes 
procedures  for  the  deposit  at  MSTC.  for 
safekeeping  purposes  only,  of 
nontransferable  securities  that  are  not  in 
good  deliverable  form. 


"17  era  200.3O-3(aXl2). 


>  IS  U.S.C  7a«(b)(n 


n.  SeUT-Eegnlatory  Oi^ganisatina's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  the  basis  for  the  proposed  rule 
change  and  diacussed  any  comments  it 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  fm.  tne  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  procedures  for  the 
deposit  at  MSTC,  for  safekeeping 
purposes  only,  of  nontransferable 
securities  that  are  not  in  good 
deUverable  form.  MSTC  participants 
currently  hold  as  custodian  large 
numbers  of  nontransferable  securities 
which  are  technically  not  in  good 
deliverable  form  and  which  cannot  be 
put  into  good  deliverable  form.  The 
proposed  rule  change  permits 
participants  to  deposit  these  securities 
at  MSTC  for  safekeeping  purposes  only, 
where  MSTC  will  act  as  custodian 
instead  of  the  participant.  These 
securities  vrlll  not  be  eligible  for  any 
depository  services  other  than 
safekeeping. 

Specifically,  the  proposed  procedures 
are  as  follows.  Participants  that  desire  to 
deposit  nontransferable  securities  that 
are  not  in  good  deliverable  form  will  be 
permitted  to  physically  deposit  these 
securities  at  MSTC  solely  for 
safekeeping  services  if  they  use  a 
deposit  ticket  marked  "NTRN-Pledge". 
This  will  ensure  that  the 
nontransferable  securities  will  be  placed 
in  a  pledged  position,  ineligible  for  all 
depository  services  other  than 
safekeeping.  Under  MSTC's  pledge 
procedures,  only  MSTC  will  be  capable 
of  releasing  the  securities  from  this 
position.  The  participant  cannot  request 
or  require  the  securities  to  be  moved 
from  the  pledged  position.  Once  in  a 
pledged  position,  a  nontransferable 
security  cannot  be  moved  except  to  be 
returned  to  the  participant  by  MSTC 

Nontransferable  securities  held 
pursuant  to  the  program  Mrill  be  listed 
as  a  separate  position  in  the 
participant's  inventory.  A  deposit  ticket 
mariied  "NTRN-Pledge"  must 
accompany  all  8\ich  securities  deposits. 
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In  addition,  these  securities  will  be 
physically  separated  from  all  other 
securities  so  that  no  commingling  can 
occur  between  these  and  other 
securities.  Finally,  prior  to  accepting 
any  of  these  seciuities,  MSTC  will 
inquire  of  the  Securities  Information 
Center  ("SIC")  regarding  each  particular 
security  that  the  security  has  not  been 
reported  to  SIC  as  lost,  stolen,  missing 
or  counterfeit. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A(b)(3)(A) 
and  (F)  of  the  Act,  and  the  rules  and 
regulations  thereimder,  in  that  it  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  seciirities 
transactions  and  the  safeguarding  of 
seciirities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
prop>osed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MSTC  has  not  solicited  written 
comments  with  respect  to  the  proposed 
rule  change,  and  none  have  been 
received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder,  because  it  effects  a 
change  in  an  existing  service  of  a 
registered  clearing  agency  that  (i)  does 
not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible  and  (ii)  does  not 
signiBcantly  affect  the  respective  rights 
or  obligations  of  the  clearing  agency  or 
persons  using  the  service.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frt>m  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  the  File  No.  SR-MSTC-93-05 
and  should  be  submitted  by  June  1, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katx, 
Secretary. 
(PR  Doc.  93-10978  Filed  5-7-93;  8:45  am) 

■OJJNOCOOE  M10-01-M 


Self-Regulatory  Organlzatlona; 
Applicationa  for  Unlisted  Trading 
Privlieges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

May  4, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(10(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Glamis  Gold,  Ltd. 
Common  Stock.  No  Par  Value  (File  No.  7- 
10620) 
Parker  k  Parsley  Petroleum 
Common  Stocker,  S.Ol  Par  Value  (File  No. 
7-10621) 
TIG  Holdings,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10622) 
Transpoitacion  Maritime  Mexicans  S.A.  DB 
CV. 
American  Depository  Shares — Series  2 
(File  No.  7-10623) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  oefore  May  25, 1993. 


written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  conunents  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary.  • 

(FR  Doc.  93-10979  Filed  5-7-93;  8:45  am] 

BtLUNO  cooc  aoio-oi-M 


[Release  Na  IA-1370  ;  803-88] 

The  Advisors  Fund  L.P.,  et  al.;  Notice 
of  Application 

April  30. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act"). 

APPLICANTS:  The  Advisors  Fund  L.P. 
(the  "Fimd"),  Shearson  Lehman 
Brothers  Inc.  ("Shearson  Lehman"), 
Shearson  Lehman  Investment  Strategy 
Advisors  Inc.  ("Strategy  Advisors"), 
Ardsley  Advisory  Partners,  Hellman 
Jordan  Management  Co.,  Inc.,  Mark 
Asset  Management  Corporation, 
Woodward  &  Associates  Inc.,  and 
Tremont  Partners,  Inc. 
RELEVANT  ADVISERS  ACT  SECTIONS:  Order 
requested  under  sections  205(b)(2)  and 
206A  of  the  Advisers  Act  for 
exemptions  from  section  20S(b)(2)  and 
rule  205-1. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  to  permit  the  calculation  of  a 
performance-based  advisory  fee  for  the 
Fund  based  on  the  performance  of  one 
class  of  Fund  shares  upon  the 
implementation  of  a  proposed  multiple 
class  distribution  arrangement.  The 
requested  exemption  would  apply  not 
only  to  the  named  Applicants  but  also 
to  other  investment  advisers  that  may  be 
engaged  by  the  Fund  in  the  future. 
FHJNG  DATES:  The  application  was  filed 
on  September  25, 1992,  and  amended 
and  restated  applications  were  filed  on 
December  1, 1992,  and  February  19, 
1993. 
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HEARING  OR  NOTIfiCA'nON  Of  HEARMQ:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Any  interested  person  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm.,  on 
May  25. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lav«ryers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
iMiORESSES:  Secretary,  SEC,  450  Fifth 
(Street,  NW.,  Washington,  DC  20549; 
Applicants:  The  Fund  and  Strategy 
Advisors,  Two  World  Trade  Center, 
New  York,  New  York  10048;  Shearson 
Lehman.  American  Express  Tower. 
World  Financial  Center.  New  York.  New 
York  10285;  Ardsley  Advisory  Partners. 
450  Park  Avenue,  Suite  3003,  New 
York,  New  York  10022;  Helhnan  Jordan 
Management  Co.,  Inc.,  75  State  Street. 
Boston.  Massachusetts  02109;  Mark 
Asset  Management  Corporation.  767 
Fifth  Avenue,  New  York,  New  York 
10153;  Woodward  &  Associates  Inc.,  17 
State  Street,  26th  Floor,  New  York.  New 
York  10004;  Tremont  Partners.  Inc.,  One 
Corporate  Center  at  Rye,  555  Theodore 
Fremd  Avenue,  Rye,  New  York  10850. 
FOR  FURTHER  INFORMATTON  CONTACT:  H.R. 
Hallock,  Jr.,  Special  Counsel,  at  (202) 
272-3030,  or  Barry  D.  Miller.  Senior 
Special  Counsel,  at  (202)  272-3018 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations  and 
Analysis 

1.  The  Fund  is  a  Delaware  limited 
partnership  that  is  an  open-end,  non- 
diversified  management  investment 
company.  Its  investment  objective  is  to 
maximize  total  return.  In  seeking  to 
achieve  this  objective,  the  Fund 
allocates  its  assets  among  diffiarent 
portfolio  managers.  This  allocation  is 
made  at  the  discretion  of  Strategy 
Advisors,  a  registered  adviser  under  the 
Advisers  Act  and  a  wholly-owned 
subsidiary  of  Shearson  Lehman. 

2.  The  Fund  currently  has  four 
portfolio  managers:  Ardsley  Advisory 
Partners;  Hellman,  Jordan  Management 


Co.,  Inc.;  Mark  Asset  Management 
Corporation;  and  Woodward  Ic 
Associates  Inc.  In  addition,  Strategy 
Advisors  has  engaged  Tremont  Partners, 
Inc.  to  act  as  a  consultant  to  provide 
research  concerning  investment  advisers 
to  be  retained  by  the  Fund  as  portfolio 
managers,  to  monitor  and  assist  Strategy 
Advisors  with  the  periodic  reevaluation 
of  existing  portfoUo  managers,  and  to 
make  periodic  reports  regaixiing  the 
portfolio  managers'  performance  to 
Strategy  Advisors  and  the  Fund. 
Shearson  Lehman,  a  broker-dealer  and 
investment  adviser  registered  with  the 
SEC,  serves  as  the  principal  underwriter 
for  the  Fund. 

3.  The  Fimd  pays  Strategy  Advisors  a 
monthly  advisory  fee  for  its  services 
based  upon  the  Fund's  performance 
compared  to  that  of  the  Standard  & 
Poor's  500  Composite  Stock  Price  Index 
(the  "S&P  500").  The  maximum 
monthly  advisory  fee  after  the  monthly 
performance  adjustment  is  4.0%  per 
annum  of  the  value  of  the  Fund's 
average  daily  net  assets  if  the  Fund 
outperforms  (after  payment  of  all 
expenses,  including  advisory  fees)  the 
S&P  500  by  six  percentage  points  or 
more  and  the  absolute  performance  of 
the  Fund  is  positive.  If  the  Fund 
underperforms  the  S&P  500  by  four 
percentage  points  or  more  (after 
payment  of  all  expenses,  including 
advisory  fees)  the  monthly  advisory  fae 
would  be  0%  per  annum  of  the  value  of 
the  Fund's  average  daily  net  assets. 
Strategy  Advisors  retains  ten  percent  of 
the  monthly  investment  advisory  fee 
and  the  remaining  ninety  percent  is 
available  for  payment  to  the  portfolio 
managers.  Strategy  Advisors  pays  each 
portfolio  manager  a  monthly 
management  fee  based  upon  the 
portfolio  manager's  performance 
compared  to  the  performance  of  the  S&P 
500. 

4.  The  Fund,  together  with  other 
funds  sponsored  by  Shearson  Lehman, 
has  obtained  an  SEC  exemptive  order 
(the  "Variable  Pricing  Order")  to  permit 
a  multiple  class  distribution 
arrangement  known  as  the  variable 
pricing  system  (the  "Variable  Pricing 
System").  Investment  Company  Act 
Release  No.  18832  (July  7, 1992).  Under 
the  Variable  Pricing  System,  the  Fund 
intends  to  offer  investors  the  option  of 
purchasing  shares  with  either  (i)  a  front- 
end  sales  load,  together  with  a  plan  of 
distribution  adopted  pursuant  to  rule 
12b-l  under  the  Investment  Company 
Act  of  1940  providing  for  a  service  fee 
at  an  aimual  rate  of  up  to  0.25%  of 
average  daily  net  assets  ("Class  A 
shares")  or  (ii)  subject  to  a  contingent 
deferred  sales  charge  ("CDSC")  and  a 
rule  12b-l  plan  providing  for  a  service 


fiae  at  an  annual  rate  of  up  to  0.25%.  and 
a  distribution  fee  at  an  annual  rate  of  up 
to  0.75%,  of  average  daily  net  assets 
("Class  B  shares").  Under  the  Variable 
Pricing  System  the  Fund  may  offer  a 
third  class  of  shares  ("Class  C  shares") 
without  the  imposition  of  either  a  sales 
charge  or  a  distribution  or  service  fee. 
The  Fund  does  not  currently  intend  to 
offiar  Class  C  shares. 

5.  The  Fund,  together  with  other 
funds  sponsored  by  Shearson  Lehman, 
also  has  obtained  an  order  amending  the 
Variable  Pricing  Order  (the  "Amended 
Variable  Pricing  Order")  to  modify  the 
Variable  Pricing  System  in  several 
respects.  Investment  Company  Act 
Release  No.  19216  (Jan.  19. 1993).  The 
Amended  Variable  Pricing  Order 
permits  the  imposition  of  a  CDSC  on 
redemptions  within  one  year  of 
purchase  for  Class  A  shares  sold 
pursuant  to  a  complete  front-end  sales 
load  waiver  applicable  to  large 
purchases,  the  estabhshment  of  a  fourth 
class  of  shares  to  be  sold  without 
imposition  of  a  sales  charge  but  subject 
to  a  service  fee  and  an  ongoing 
distribution  fee  ("Class  D  shares"),  and 
the  estabhshment,  from  time  to  time,  of 
one  or  more  additional  classes  to  be  sold 
with  different  sales  load  and  service  and 
distribution  fee  structures.  The  Fund 
does  not  currently  intend  to  offer  Class 
D  shares  or  shares  of  additional  classes. 

6.  Section  205(b)(2)  of  the  Advisers 
Act  permits  certain  performance  fees  if 
the  advisory  contract  provides  for 
compensation  based  on  the  asset  value 
of  the  company  averaged  over  a 
specified  period  of  time  that  increases 
and  decreases  proportionately  with  the 
investment  performance  of  the  company 
in  relation  to  the  investment  record  of 
an  appropriate  index  of  securities  prices 
or  such  other  measure  of  investment 
performance  as  the  SEC  may  specify. 
Rule  205-1  under  the  Advisers  Act 
requires  that  performance  fees  permitted 
under  section  205(b)(2)  be  based  on 
changes  in  a  company's  net  asset  value 
per  share. 

7.  Because  the  performance 
component  of  the  advisory  fee  is  based 
on  changes  in  net  asset  value,  and 
because  the  net  asset  values  of  the 
various  classes  would  differ  due  to 
dlffierent  fees  and  charges,  a  question 
arises  as  to  the  prop>er  calculation  of  the 
advisory  fees  under  the  multi-class 
regime  of  the  Variable  Pricing  System. 
Applicants  submit  that  section  205  of 
the  Advisers  Act  and  rule  205-1 
thereunder  would  seem  to  require  that 
the  advisory  fees  be  based  on  the  net 
asset  values  of  each  class,  with  the 
result  that  shareholders  of  each  class 
would  be  charged  different  advisory  fees 
due  to  differences  in  the  net  asset  valuos 
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of  their  shares  after  deduction  of  fees 
and  chaises  applicable  to  each  class.* 

8.  AppUcants  believe  tliat  advisory 
fees,  including  performance-based 
advisory  fees,  properly  should  be 
considered  as  a  fimd,  rather  than  a  class, 
expense  in  the  multi-class  context 
Calculation  of  an  advisory  fae  based  on 
a  class's  net  asset  value  is  Questionable 
since  Strategy  Advisors  and  the 
{>ortfoIio  managers  are  managing  a 
common  portfolio  and  thecefore 
providing  the  same  advisory  service  to 
each  class.  Such  calculation  of  the 
advisory  fee  would  be  in  conflict  with 
the  basic  principle  that  investment 
advisers  should  be  compensated  on  the 
basis  of  fund-wide  performance.  To  the 
extent  that  performance  results  are 
different  for  each  class,  they  differ  («ly 
because  of  the  different  non-investment 
advisory  expenses  of  each  class  and  are 
not  related  to  the  efforts  of  the 
investment  adviser. 

9.  The  Fund  therefore  proposes  to 
calculate  its  performance  fee  based  on 
the  net  asset  value  of  the  class  of  shares 
that  would  provide  the  lowest  advisory 
fee  for  all  classes.  Applicants  believe 
that  using  the  net  asset  value  of  the 
Class  B  shares,  the  class  having  the 
highest  transfer  agency  and  distribution 
fees,  generally  will  provide  the  lowest 
advisory  fee  among  the  classes.  The  fee 
calculated  using  the  net  asset  value  of 
the  Class  B  shares  would  then  be 
applied  pro  rata  to  all  the  classes  on  the 
basis  of  their  relative  net  asset  values.  In 
the  event,  however,  that  use  of  the  net 
asset  values  of  Class  A  shares  or  any 
other  class  of  shares  offiered  by  the  Fimd 
would  produce  a  lower  advisory  fBe,  the 
Fimd  will  calculate  its  performance  fae 
based  on  the  class  of  shares  that  will 
produce  the  lowest  advisory  fee. 

10.  If  the  net  asset  value  of  Class  B 
shares  is  used  in  calculating  the 
performance  fee  of  the  Fund,  Class  A 
shareholders  would  have  the  benefit  of 
paying  an  advisory  fee  that  is  based  on 
the  lower  net  asset  value  of  the  Class  B 
shares  resulting  from  the  higher  relative 
expenses  charged  to  the  G  iS  B  shares. 
The  Class  B  shareholders  would  be 
charged  an  advisory  fee  based  on  actual 
net  asset  value  after  deducting  the 
expenses  applicable  to  that  class  as 
required  by  section  205(b)(2)  and  rule 
205-1.  Applicants  submit,  however,  that 
the  proposed  arrangement  would  not  be 
unfair  to  any  group  of  shareholders. 


^  BacauM  tha  par  ihara  raquiremant  of  rula  209- 
1  may  cx>oflict  with  tha  raquixamant  at  Mction  203 
(bH2)  that  a  company's  InTaataaant  parfonnanca  ba 
maaturad  on  an  aimiagila  baaia,  tha  Coouniaaiaa 
noiaa  that  abaaot  axaoipiiva  Nllat  any  parfofnanca 
fee  may  ba  Unpanniaaibla  for  multi-cUM  invaatmant 
cnmpanlaa  with  diara  ▼aluaa  that  vary  among 
cliMiaa. 


Current  shardiolders  of  the  Fund 
(whose  shares  would  become  Class  A 
shares  upon  implementation  of  the 
Variable  Pricing  System)  would  receive 
more  favorable  treatmoit  than  under  the 
current  fee  calculation.  New 
shareholders,  regardless  of  which  class 
of  shares  they  purchase,  would  not  be 
disadvantaged  because  their  purchases 
would  be  made  only  after  full  disclosure 
of  the  method  upon  which  the  Fund's 
performance  fee  is  calculated.  In  this 
regard,  all  prospective  Class  B 
shareholders  would  be  in  a  position  to 
evaluate  the  advisory  fees  in  terms  of 
the  advantages  of  the  arrangement  to  the 
Class  A  shareholders.  Applicants  submit 
that  this  is  no  diffierent  from  investors 
choosing  different  funds  or  series  of 
funds  based  on  differing  advisory  fees  or 
choosing  different  classes  of  shares 
within  the  same  fund  or  series  based  on 
differing  expenses. 

11.  For  the  reasons  set  forth  above. 
Applicants  believe  that  the  proposed 
allocation  of  investment  advisory  fiees  to 
the  diffierent  classes  of  Fund  shares  in 
the  manner  and  under  the 
circumstances  described  above  would 
be  fair  and  in  the  best  interests  of 
shareholders  of  the  Fund.  Accordingly, 
as  required  by  section  206A  of  the 
Advisers  Act,  Applicants  submit  that 
the  granting  of  the  requested  exemptive 
order  would  be  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Advisers  Act. 
Applicants  further  submit  that  the  SEC 
may  grant  an  exemption  under  the  last 
clause  of  section  20S(b)(2)  of  the 
Advisers  Act  as  a  measure  of  investment 
performance  that  the  SEC  may  approve 
by  order. 

By  the  Commissioii. 
Jonathan  G.  Kati, 
Secretary. 

[FR  Doc.  93-10931  Piled  S-0-93;  8:45  am] 
MLLMO  cooe  •oie-et-M 


Issuer  Delisting;  Application  to 
Withdraw  From  Listing  and 
Registration;  (Pollution  Research  and 
Control  Corp.,  Common  Stock,  $  .0  Par 
Value;  Wanrants  Expiring  06/2S^94)  Hie 
No.  1-6137 

May  4. 1993. 

Pollution  Research  and  Control  Corp. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Conunission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 


from  listing  and  registration  on  the 
Pacific  Stock  Exchange,  bic.  ("PSE"  or 
"Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  Include  the 
following: 

According  to  the  Company,  its 
common  stock  and  warrants  are 
currently  listed  on  the  PSE  and  traded 
on  the  National  Market  System  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ/NMS"). 

According  to  the  Company,  in  the 
interest  of  maintaining  a  mairket  for 
common  stock  and  warrants.  PRCC  has 
listed  its  securities  on  the  NASDAQ. 
PRCC  is  confident  in  the  NASDAQ's 
ability  to  provide  a  viable  trading 
environment  for  current  and  prospective 
holders  of  PRCC  common  stock  and 
warrants. 

According  to  the  Company,  during  the 
past  year,  PRCCs  has  common  stock 
and  warrants  have  had  minimal  trading 
activity  on  the  PSE.  As  a  result,  the  cost 
of  maintaining  PRCC's  securities  on  the 
PSE  began  to  outweigh  the  prospect  of 
any  benefits.  Therefore,  PRCC  has 
decided  to  delist  its  coounon  stock  and 
warrants  currently  listed  on  the  PSE. 

Any  interested  person  may,  on  or 
before  May  25, 1993.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington  DC  20549,  fects 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 

(FR  Doc  93-10992  FUed  S-7-93;  8:45  am| 
wujNQ  oooe  sna-at-M 


[Release  Na  35-25806] 

Filings  Under  the  Put>llc  UUIIty  Holding 
Company  Act  of  1935  CAcT) 

April  30, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(sJ 
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and/or  declaration(s]  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
Bpplication(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
Bpplication(s)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
May  24, 1993  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Northeast  Utilities,  et  al.  (70-8048) 

Northeast  Utilities  ("Northeast"),  174 
Brush  Hill  Avenue,  West  Springfield, 
Massachusetts  01089,  a  registered 
holding  com[>any,  and  its  wholly  owned 
subsidiary  companies  ("Subsidiaries"), 
Holyoke  Water  Power  Company 
("Holyoke"),  Canal  Street.  Holyoke, 
Massachusetts  01040,  Western 
Massachusetts  Electric  Company 
("WMECO  •)  and  Quinnehtuk  Company 
( "Quinnehtuk"),  both  of  174  Brush  Hill 
Avenue,  West  Springfield, 
Massachusetts  01089,  Public  Service 
Company  of  New  Hampshire  ("PSNH") 
and  North  Atlantic  Energy  Corporation 
("North  Atlantic"),  both  of  1000  Elm 
Street,  Manchester,  New  Hampshire 
03105,  The  Connecticut  Light  &  Power 
Company  ("CL&P"),  Northeast  Nuclear 
Energy  Company  ("Nuclear")  and  The 
Rocky  River  Realty  Company  ("Rocky 
tover"),  each  of  107  Selden  Street, 
Berlin,  Connecticut  06037,  and  HEC  Inc. 
("HEC").  24  Prime  Parkway,  NaUck, 
Massachusetts  01760  (all  companies 
collectively,  "Applicants"),  have  filed  a 
post-effective  amendment  under 
sections  6(a).  7,  9(a]  and  10  of  the  Act 
and  Rules  43  and  50(a)(5)  thereunder  to 
their  application-declaration  under 
sections  6(a).  7.  g(a),  10  and  12(b)  of  the 
Act  and  Rules  43.  45  and  50(a)(5) 
thereunder. 

By  order  dated  July  27, 1990  (HCAR 
No.  25114-A)  ("July  1990  Order"), 
through  July  1, 1993:  (1)  HEC  was 
authorized  to  borrow  up  to  $15  milUon 


imder  a  revolving  credit/term  loan 
agreement  ("HEC  Revolver");  and  (2) 
Northeast  was  authorized  to  guarantee 
HEC's  borrowings  under  the  HEC 
Revolver. 

By  order  dated  December  16, 1992 
(HCAR  No.  25710)  ("December  1992 
Order"):  (1)  The  AppUcants  (with  the 
exception  of  HEC,  which  was  not  an 
applicant-declarant  at  that  time)  were 
authorized  to  make  short-term 
borrowings  from  time  to  time  after 
December  31, 1992  and  throueh 
December  31, 1994.  evidenced  (a)  in  the 
case  of  Northeast,  Holyoke,  WMECO, 
PSNH,  North  Atlantic,  OAP.  Nuclear, 
and  Rocky  River,  by  short-term  notes 
("Short-Term  Notes")  issued  to  banks 
and  non-bank  lending  institutions 
through  formal  and  informal  credit 
lines,  and  (b)  in  the  case  of  Northeast, 
WMECO  and  CL&P.  by  commercial 
paper  ("Commercial  Paper")  issued  to  a 
dealer  or  dealers  in  commercial  paper; 
(2)  the  AppUcants  (with  the  exception  of 
HEC,  which  was  not  an  applicant- 
declarant  at  that  time)  were  authorized 
to  continue  the  use,  through  December 
31, 1994,  of  the  Northeast  UtiUties 
System  Money  Pool  ("Money  Pool"),  to 
assist  in  meeting  the  Subsidiaries' 
(except  for  HEC)  respective  short-term 
borrowing  needs;  (3)  Northeast  was 
authorized  to  make  open  account 
advances,  through  December  31, 1994, 
to  PSNH,  Nuclear.  North  Atlantic. 
Quinnehtuk  and  Rocky  River;  and  (4) 
PSNH  was  authorized  to  continue  the 
use,  until  its  termination  on  May  14, 
1994.  of  a  revolving  credit  facility 
("PSNH  Facility")  entered  into  before 
PSNH  became  subject  to  Commission 
jurisdiction. 

The  Applicants  now  propose:  (1)  To 
add  HEC  as  a  participant  in  the  Money 
Pool  for  borrowings  up  to  $11  milUon* 
pursuant  to  the  same  terms  and 
conditions  as  authorized  by  the 
December  1992  Order,  but  only  insofar 
as  funds  borrowed  by  HEC  are 
contributed  to  the  Money  Pool  by 
Northeast;  and  (2)  to  increase  Rocky 
River's  short-term  borrowing 
authorization  from  $15  million  (which 
was  granted  pursuant  to  the  December 
1992  Order)  to  $25  million. 

It  is  proposed  that  the  aggregate 
amount  of  all  short-term  borrowings  to 
be  incurred  through  December  31, 1994 
(collectively,  "Limits"),  whether 
through  the  issuance  of  Short-Term 
Notes,  Commercial  Paper  or  borrowings 
from  the  Money  Pool  or  the  PSNH 


'  An  order  authorizing  HEC  to  borrow  up  lo  $11 
million  through  the  Money  Pool  will  sup«r*ad« 
both  HEC'i  current  authorization  to  borrow  up  to 
SI  5  million  under  the  HEC  Revolver  and 
Northea*t's  authorization  to  guarantee  HEC* 
borrowings  under  the  HEC  Revolver. 


FaciUty  or  pursuant  to  open  account 
advances  and  whether  pursuant  to  the 
authority  of  the  December  1992  Order  or 
the  authority  requested  pursuant  to  the 
Applicant's  post-effective  amendment, 
will  not  exceed  $175  milUon  for 
Northeast.  $375  million  for  CLAP.  $75 
million  for  WMECO.  $125  miUion  for 
PSNH.  $8  million  for  Holyoke.  $65 
million  for  Nuclear.  $50  million  for 
North  Atlantic,  $25  million  for  Rocky 
River.  $8  million  for  Quinnehtuk  and 
$11  million  for  HEC 

HEC  will  not  borrow  through  the 
Money  Pool  any  funds  that  are 
attributable  to  contributions  by  Money 
Pool  participants  other  than  Northeast. 
Other  than  tnis  restriction,  HEC,  as  a 
borrower  or  contributor,  will  be  subject 
to  all  the  terms  and  conditions  of  the 
Money  Pool. 

Except  for  loans  from  the  pr(x»eds  of 
external  borrowings  by  Northeast,  all 
loans  will  be  payable  on  demand,  may 
be  prepaid  by  any  borrowing  apphcant 
at  any  time  without  premium  or  penalty 
and  will  bear  interest  for  both  the 
borrower  and  lender,  payable  monthly, 
equal  to  the  daily  Federal  Funds 
Enective  Rate  as  quoted  by  the  Federal 
Reserve  Bank  of  New  York.  Loans  from 
the  proceeds  of  external  borrowings  by 
Northeast  will  bear  interest  at  the  same 
rate  paid  by  Northeast  on  its 
borrowings,  and  no  such  loans  may  be 
prepaid  (unless  Northeast  is  made 
whole  for  any  additional  costs  that  may 
be  incurred  because  of  such 
prepMyment).  Northeast  will  be  fully 
reimbursed  for  all  costs  that  it  incurs  in 
relation  to  other  Applicants. 

It  is  stated  that  HEC  will  apply  funds 
derived  from  Money  Pool  borrowings  to: 
(1)  Refinance  the  amount  currently 
outstanding  uhder  the  HEC  Revolver;  (2) 
carry  on  its  operations  as  authorized 
pursuant  to  the  July  1990  Order,  and  (3) 
fund  activities  that  will  be  the  subjects 
of  future  filings  with  the  Commission. 

In  addition,  Rocky  River  is  requesting 
authorization  of  a  higher  Limit  to  allow 
for:  (1)  The  renovation  of  existing 
facilities  (both  capital  and  expense)  for 
energy  conservation,  consolidating 
operations  and  other  organizational 
purposes:  and  (2)  flexibility  in  reacting 
to  economic  conditions  that  may 
warrant  refinancing  outstanding  debt, 
such  refinancing  being  subject  to  further 
Commission  approval. 

New  England  Electric  System  (70-8073) 

New  England  Electric  System 
("NEES").  25  Research  Drive, 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  has  filed  a 
post-efl^ectlve  amendment  to  its 
declaration  pursuant  to  section  12(b)  of 
the  Act  and  Rule  45  thereunder. 
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By  ordm  dated  December  27. 1990 
(HCAR  Noe.  25232)  ("1990  Order"). 
NEES  was  granted  authorization  to 
make  capital  contributions  to  its 
subsidiary  companies,  through 
December  31. 1994.  of  up  to  $40  million 
to  Massachusetts  Electric  Company 
("Mass-Elec").  $40  million  to  the 
Narragansett  Electric  Company 
("Nairagansett")  and  $2  million  to 
Granite  State  Electric  Company 
("Granite").  Subsequently,  by  order 
dated  December  11, 1992  (HCAR  No. 
25701)  ("1992  Order"),  NEES  was 
authorized  to  make,  bom  time-to-time 
through  December  31, 1994,  one  or  more 
capital  contributions  not  to  exceed, 
including  amounts  contributed  under 
the  1990  Order,  an  aggregate  of  $50 
million  in  each  case  for  New  England 
Power  Company,  Mass-Elec  and 
Narragansett,  and  $3  million  for  Granite. 
NEES  now  proposes  to  make,  firom  time- 
to-time  through  December  31, 1994,  one 
or  more  capital  contributions  to  Mass- 
Elec  in  aggregate  amounts  increased 
from  $50  million  to  amounts  not  to 
exceed  $75  million,  including  amounts 
contributed  under  the  1992  Order. 

Mass-Elec  will  apply  the  funds 
received  from  the  capittd  contributions 
tokvard  the  cost  of,  or  the  reimbursement 
of  the  treastiry  for,  the  payment  of  short- 
term  borrowings  incurred  for  retirement 
of  outstanding  general  and  refunding 
and  first  mortgage  bonds  and  preferred 
stock,  capital  additions  and 
improvements  to  plant  and  property  or 
other  corporate  purposes. 

Energy  Initiatives,  Inc  (70-8179) 

Energy  Initiatives.  Inc.  ("ED").  One 
Upper  Pond  Road.  Parsippany.  New 
Jersey  07054,  a  nonutility  subsidiary 
company  of  General  PortibUos 
Corporation,  a  wholly  owned  subsidiary 
company  of  General  Public  Utihties 
Corp(M^tion.  a  registered  holding 
company,  has  filed  an  application- 
declaration  pursuant  to  sections  6(a),  7, 
9(a),  10  and  12(b)  of  the  Act  and  Rule 
45  thereunder. 

EO  proposes  to  acquire  an  ownership 
interest  in  a  nonaffiliate,  privately  held 
Delaware  corporation  ("Cogen  Corp") 
engaged  in  the  business  of  developing, 
owing  and  operating  cogeneration  and 
indepoident  power  generation  projects 
("Projects")  in  the  United  States  and 
foreign  countries.  The  present  owners  of 
the  common  and  preferred  stock  of 
Cogen  Corp  are  the  individual  founder 
of  Cogen  dorp  ("Founder"),  the  ma)OTity 
stockholder,  and  a  major  insurance 
company,  which  has  a  minority  equity 
interest  ("Institutional  Investor") 
(collectively,  the  "Owners"). 

ED  will  enter  into  a  stock  purchase  or 
similar  agreement  ("Stock  Purchase 


Agreemmt")  with  Cogen  Corp  and  the 
Owners.  Under  the  terms  of  the  Stock 
Purchase  Agreement.  ED  would 
purchase  shares  of  Cogen  Coip  common 
and/or  preferred  stock  ("Stocx") 
representing  an  aggregate  of  not  more 
than  28%  of  the  total  number  of  shares 
of  all  classes  of  Stock  to  be  outstanding 
after  the  transaction  for  an  aggregate 
purchaseprice  of  not  in  excess  of  $7.5 
million.  Ine  purchase  price  would  be 
payable  over  a  period  of  up  to  five  years. 
The  Stock  Purchase  Agreement  may 
provide  that  ED'S  payment  obligation 
will  be  evidenced  by  a  non-interest 
bearing  promissory  note  sec\ired  by  the 
Stock  or  other  security  as  the  parties 
may  agree, 

The  shares  of  Cogen  Corp  Stock  to  be 
acquired  by  ED  will  consist  of  both 
voting  and  nonvoting  Stock,  with  the 
voting  Stock  constituting  not  more  than 
9.9%  of  the  total  amount  of  voting  Stock 
of  Cogen  Corp  to  be  outstanding  after 
completion  of  the  proposed 
transactions.  It  is  contemplated  that  EII 
and  the  Owners  will  enter  into  an 
agreement  ("Shareholders  Agreement") 
that  will  delineate  the  powers  of  the 
parties  with  respect  to  ownership  of 
Cogen  Corp.  Under  the  Shareholders 
Agreement,  the  parties  would  agree, 
among  other  things,  that  certain  material 
transactions  would  require  approval  of 
stockholders  o«vning  not  less  than  91% 
of  the  outstanding  voting  Stock  and/or 
the  unanimous  consent  (or  such  lesser 
percentage,  as  the  parties  may  agree)  of 
the  board  of  directors.  All  other  votes 
would  require  approval  of  a  simple 
majority.  It  is  also  contemplated  that  the 
Owners  and  EU  would  grant  each  other 
rights  of  first  refusal  with  respect  to  a 
sale  of  their  shares  of  Cogen  Corp  Stock 
to  a  third  party.  It  is  further 
contemplated  that  EII  would  be  entitled 
to  elect  one  member  of  Cogen  Corp's 
board  of  directors,  which  would  consist 
of  at  least  three  members.  Except  as 
provided  above,  actions  of  the  board 
would  require  the  approval  of  a  simple 
majority  of  the  directors. 

As  part  of  the  transaction.  EO  will 
obtain  certain  rights  to  provide  for  a  fee 
oversight,  operational  staff  development 
and  long-term  operation  and 
administration  of  Projects  developed  by 
Cogen  Corp.  EII  may  also  provide  other 
services  to  Cogen  Corp.  such  as  permit 
acquisitions,  support,  and  fuel  supply 
development  EII  will  also  have  the  right 
to  invest  eouity  in  certain  Projects 
developed  oy  Cogen  Corp. 

EH  has  agreed  to  pay  up  to  $270,000 
of  Cogen  Corp's  operating  expenses 
prior  to  the  closing  of  the  transactions 
under  the  Stock  Purchase  Agreement.  At 
the  closing,  any  amounts  so  paid  by  ED 
would  be  applied  toward  the  purchase 


price  for  the  Cogen  Corp  Stock.  If  for 
any  reason  the  closing  does  not  occur, 
Co^n  Corp  would  refund  such  amount 
to  EO  less  $50,000. 

It  is  presently  contemplated  that  EII 
will  have  the  right  to  assign  its  Cogen 
Corp  Stock  and  the  attendant  rights  and 
obligations  under  the  Stock  Purchase 
Agreement  and  Shareholders  Agreement 
to  a  wholly  o%vned  subsidiary.  Ln  that 
event,  EII  proposes  to  acquire  for  $1 ,000 
all  of  the  capital  stock  of  a  Delaware 
corporation  to  be  formed  for  such 
purpose  ("ED  Sub")  to  which  it  would 
assign  such  shares,  ri^ts  and 
obligations  and  would  contribute  up  to 
$7.5  million,  together  with  up  to    ' 
$300,000  for  fees  and  ex]>enses 
associated  with  the  transactions,  to  EII 
Sub  to  enable  ED  Sub  to  perform  the 
obligations  so  as.signed. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Kali, 
Secretary. 

(FR  Doc  93-10935  Filed  S-7-93;  8:45  am) 
BtLUNQ  COOe  S010-01-M 


[Inveatment  Company  Act  ReL  No.  19444; 
812-8368] 

Donald  J.  Robinson,  et  •!.;  Application 
for  Exemption 

April  30. 1993. 

AGENCY:  Seciirities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  Donald ).  Robinson:  The 
Equitable  Funds  and  The  Hudson  River 
Trust  (the  "Trusts");  Alliance  Capital 
Management  LP.  ("Alliance");  and 
Equitable  Capital  Management 
Corporation  ("Equitable  Capital"). 
RELEVANT  ACT  SECnONS:  Exemption 
requested  under  section  6(c)  ht>m  the 
provisions  of  section  2(a)(l9)(B)  for  the 
purposes  of  section  15(f). 
SUMMARY  Of  APPUCATKm:  AppUcants 
seek  a  conditional  order  exempting 
Donald  J.  Robinson  from  the  definition 
of  "interested  person"  in  section 
2(aKl9)(B)  solely  for  the  purpose  of 
determining  whether  he  is  an  interested 
person  of  Alliance  or  Equitable  Capital 
for  purposes  of  section  15(f).  The 
exemption  would  permit  applicant 
investment  companies  to  meet  the  75% 
disinterested  director  requirement  of 
section  15(f)(1)(A)  without 
reconstituting  their  boards  of  trustees 
following  the  sale  of  Equitable  Capital's 
investment  advisory  business  to 
Alliance. 
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FILING  DATE:  The  application  was  filed 
on  April  23, 1993.  Counsel,  on  behalf  of 
the  applicants,  has  agreed  to  file  a 
further  amendment  during  the  notice 
period  to  make  certain  tedinical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendmmt. 

HEAMNa  OR  NOTIFICATION  OF  HEARMO:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  25, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  J.B.  Kittredge.  Esq.. 
Ropes  &  Gray,  One  International  Place. 
Boston,  Massachusetts  02110. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPP1.EIIENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  bom  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Equitable  Funds  ("TEF")  is  a 
registered  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust  TEF  has 
issued  ten  series  of  shares  of  beneficial 
interest.  Equitable  Capital  serves  as  the 
investment  adviser  to  TEF. 

2.  The  Hudson  River  Trust  ("HRT")  is 
a  registered  open-end  management 
investment  company  organized  as  a 
Massachusetts  business  trust.  HRT  has 
issued  ten  series  of  shares  of  beneficial 
interest.  HRT  is  used  as  an  investment 
vehicle  in  connection  with  variable  life 
insurance  contracts  and  variable 
annuity  certificates  and  omtracts  Issued 
by  The  Equitable  Life  Insurance 
Assurance  Society  of  the  United  States 
("Equitable  Ufe  ").  Equitable  Variable 
Life  Insurance  Company,  and  other 
insurance  companies.  Equitable  Capital 
serves  as  investment  adviser  to  HRT 


3.  Eqmtable  Capital,  a  whoUy-owned 
subsidlarv  of  Equitable  Life,  is  a 
registered  investment  adviser.  Alliance 
also  is  a  registered  investment  adviser 
Alliance  is  a  publicly-traded 
partnership,  the  limited  paitnership 
interests  of  which  are  traded  on  the  New 
York  Stock  Exchange.  Equitable  Life 
owns  approximately  54.7%  of  the 
limited  partnership  units  of  Alliance.  A 
wholly-owned  sulMldiary  of  Equitable 
Life  is  the  sole  general  partner  of 
Alliance  and  has  exclusive  and 
complete  discretion  to  manage  and 
control  the  business  and  affairs  of 
Alliance. 

4.  On  February  23. 1993.  Equitable 
Capital,  Alliance,  and  Equitable 
Investment  Corporation  entered  into  an 
agreement  providing  for  the  transfer  of 
substantially  all  of  the  assets  comprising 
Equitable  Capital's  business  to  Alliance 
and  certain  of  its  subsidiaries  in 
exchange  for  newly  issued  limited 
partnership  interests  In  Alliance  and  the 
assumption  by  Alliance  and  such 
subsidiaries  of  certain  liabilities  of 
Equitable  Capital.  Tlie  completion  of 
this  transaction  Is  expected  to  cause  an 
assignment  of  the  Trusts'  Investment 
advisory  agreements  and.  consequently, 
their  terminatirai.  The  Trusts  propose  to 
enter  into  new  investment  advisory 
agreements  with  Alliance.* 

5.  In  connection  with  implementation 
of  the  new  advisory  agreements, 
applicants  seek  an  order  pursuant  to 
section  6(c)  exempting  Donald  ]. 
Robinson  bom  the  definition  of 
"interested  person  "  set  forth  in  section 
2(a)(19)(B)  with  regud  to  Equitable 
Capital  and  Alliance,  solely  for  the 
purposes  of  section  15(1). 

6.  Mr.  Robinson  has  been  a  member 
of  the  board  of  trustees  of  HRT  since 
November,  1984.  Mr.  Robinson  also  has 
been  a  member  of  the  board  of  trustees 
of  TEF  since  1987.  Mr.  Robinson  is  a 
partner  in  the  New  York  Qty  offices  of 
Orrick.  Herrington  k  SutcliffiB 
("Orrick"). 

7.  Since  August,  1992,  Orrick  has 
rendered  certain  limited  legal  services 


'  The  trustees  of  th«  Trusts  approrsd  the  a»w 
cx>ntncts  with  Alliance  in  •ccordaaca  «vith  lectlui 
lS(c).  Apprcnral  of  the  (hanhoMen  of  HKT  WM 
solicitecl  In  connectioo  wHh  a  tpacUl  mimlint  of 
HRT  tharaholdvt  b«ld  April  23. 1093. 
Sharebol dan  of  certain  terlet  of  TEF  will  be  aAad 
to  approve  the  new  advisory  anw^iBsaatt  at  a 
meeting  called  for  May  14. 1»»3.  Shareholdars  of 
the  other  TtT  settee  are  agcpectad  to  vote  on  new 
advisory  agreamanl*  in  coanectioo  yiith  a  proposal 
to  consolidate  thoae  tertea  «Hth  other  fMtds 
manaswi  by  AlUanc*.  Th«  SEC  imMd  aa  o(te 
pennilUnt  Alliance  to  aarve  aa  hiraalwanl  advlaar 
to  those  aeries  %vithout  thareholdar  approval  for  an 
interim  period.  The  Equitable  Plmdf .  m  iL. 
Iav«stiiieot  CompMiy  Act  Releue  Noa.  19S33 
(March  IS.  1993)  (notice)  and  1M03  (April  U. 
1993)  (order) 


to  Equitable  Life  in  a  matter  involving 
a  wrongful  twmination  action.  The 
mattw  is  continuing  and  is  being 
supervised  by  a  partner  in  GNriS's  San 
Francisco  office.  Orrick  also  has 
provided  legal  services  to  Donaldson, 
Lufkin  &  lem^te  Securities  Corporation 
("DU").  a  registered  broker-dealer  and 
an  indirect  w^Uy-owned  subsidiary  of 
Equitable  Life.  In  connection  with 
equity  and  debt  offerings  of  corporate 
and  mimidpal  seoiritiee.  The  fees  paid 
to  Orrick  by  Equitable  Life  and  DL) 
have,  in  the  aggregate,  represented  less 
than  1%  of  Orrick's  total  revenues 
during  each  of  the  last  four  years  and 
Orrick  anticipates  that  the  percentage  of 
its  total  revenues  received  from 
Equitable  Life.  DL).  or  any  of  their 
affiliated  persons  in  the  foreseeable 
future  will  not  vary  In  a  significant 
amount  from  the  prior  jrears. 

8.  Orrick  has  never  provided  legal 
services  to  or  received  legal  fises  from 
the  Trusts.  Equitable  Capital,  or 
Alliance.  In  addition.  Mr.  Robinson  has 
not  participated  in  Oriidc's 
representation  of  Equitable  Life  or  DLJ 
in  any  manner  and  will  not  be  Involved 
in  such  representation  for  as  long  as  he 
is  a  trustee  of  the  Trusts. 

ApplicantB'  Legal  Analysis 

1.  Section  15(f)  creates  a  "safe  harbor' 
so  that  an  investment  adviser  may 
receive  a  benefit  from  a  transaction  that 
results  in  the  assignment  of  its  advisory 
contract  with  a  registered  investment 
company.  Section  15(f)  imposes  two 
conditions:  For  three  years  following  the 
assignment,  at  least  75%  of  the  board  of 
directors  of  the  investment  company 
must  be  persons  who  are  not  interested 
persons  of  the  investment  adviser  or  its 
predecessor  and  the  transaction  may  not 
impose  an  unfair  burden  on  the 
investment  company. 

2.  Section  2(a)(19)(B)  defines  an 
interested  person  with  respect  to  an 
investment  adviser  to  include  'any 
person  or  partner  or  employee  of  any 
person  who  at  any  time  in  the  last  two 
fiscal  years  of  sudi  investment  compan> 
has  acted  as  legal  counsel  for  such 
investment  adviser."  The  staff  of  the 
SEC  has  taken  the  position  that  if  legal 
services  are  provided  to  an  entity  under 
common  control  with  an  investment 
adviser,  the  investment  adviser  and  the 
entity  under  common  control  are  treated 
as  one  entity.'  Consequently.  Mr. 
Robinson  could  be  deemed  to  be  an 
interested  person  of  Equitabfe  Capital 
and  Alliance  as  a  result  of  his  partner's 
representation  of  Equitable  Life  and  DLJ 


*SeeV 
fan.  4. 1973). 


SecartOea,  lac.  (publldy  avalUble 
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3.  HRT  currently  has  ten  trustees, 
seven  of  whom  are  not  interested 
persons  of  either  Equitable  Capital  or 
Alhance.  TEF  currently  has  eight 
trustees,  five  of  whom  are  not  interested 
persons  of  Equitable  Capital  or  Alliance. 
As  a  result,  applicant  funds  are  unable 
to  satisfy  the  75%  Independent  directors 
requirement  of  section  15(f)  without 
changing  the  composition  of  their 
boards  of  trustees  as  long  as  Mr. 
Robinson  is  considered  an  interested 
person  of  Equitable  Capital  and 
Alliance. 

4.  Section  2(a)(19)  was  added  to  the 
Act  in  1970  to  strengthen  the 
independent  checks  on  investment 
company  management.  This  amendment 
was  predicated  upon  the  congressional 
determination  that  the  Act  did  not 
adequately  regulate  the  conduct  of 
investment  company  directors  with 
"strong  ties"  to  the  managers  of  an 
investment  company  or  "substantial 
business  or  professional  relationships 
with  the  investment  company  or  its 
adviser."  In  recommending  the 
enaament  of  section  2(a)(19),  the  Senate 
Committee  on  Banking  and  Currency 
observed  that  the  SEC  had  adequate 
exemptive  authority  and  flexibility 
under  section  6(c)  to  exempt  a  person 
who  acted  as  legal  counsel  for  an 
investment  adviser  from  the  definition 
of  interested  person  upon  an 
appropriate  snowing  that  he  or  she  is  in 
a  position  to  act  independently  on 
behalf  of  the  investment  company  in 
dealing  with  its  investment  adviser. 

5.  The  relief  requested  pursuant  to 
section  6(c)  is  reasonable,  necessary, 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Neither  Mr.  Robinson  nor 
Orrick  has  "strong  ties"  to  the  Trusts, 
Equitable  Capital,  or  Alliance  or 
"substantial  business  relationships" 
with  any  of  the  foregoing.  There  is  no 
reason  to  believe  that  Orrick's 
representation  of  Equitable  Life  or  DLJ 
would  in  any  manner  impair  or 
otherwise  affect  Mr.  Robinson's  ability 
to  exercise  sound  independent  business 
judgment  in  the  fulfillment  of  his 
fiduciary  duties  and  obligations  to  the 
Trusts.  Applicants  believe  the  public 
interest  would  be  served  if  the  Trusts 
can  continue  to  rely  on  Mr.  Robinson's 
experience,  judgment,  and  knowledge. 

Applicants'  Conditions 

1.  Mr.  Robinson  will  not  be  involved 
in  Orrick's  representation  of  Equitable 
Life,  DL).  or  any  of  their  "affiliated 
persons."  * 

2.  Fees  paid  to  Orrick  by  Equitable 
Life,  DL]  and  any  of  their  "affiliated 


persons"  shall  not.  in  the  aggregate, 
exceed  1%  of  Orrick's  total  revenues 
during  any  fiscal  year. 

3.  Neither  of  the  Trusts  will  pay  the 
costs  of  preparing  and  filing  this 
application. 

4.  Orrick  and  Mr.  Robinson  will  not 
provide  any  legal  sorvices  to  Equitable 
Capital  or  Alliance. 

For  the  SEC,  by  the  Division  of  Inveatment 
Management,  under  delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

(PR  Doc  93-10936  Filed  5-7-93;  8:45  am) 
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THRIFT  OEPOSrrOR  PROTECTION 
OVERSIGHT  BOARD 

National  Housing  Advisory  Board; 
M««tlng 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C.  App.. 
announcement  is  hereby  puolished  for  a 
meeting  of  the  National  Housing 
Advisory  Board.  The  meeting  is  open  to 
the  pubUc.  Please  note  that  elsewhere  in 
this  issue  of  the  Federal  Register  is  a 
meeting  notice  for  the  National 
Advisory  Board  which  will  meet  in  the 
morning  prior  to  the  National  Housing 
Advisory  Board  meeting. 
DATES:  The  meeting  is  scheduled  for 
Thursday,  May  27,  from  1  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St.,  NW.,  Washington.  DC 
ron  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board.  1777  F  Street,  NW. 
Washington,  DC  20232,  202/786-9675. 
SUPflfMENTARY  INFORMATK>N:  In 
accordance  with  section  21A(d)(2)  of  the 
Federal  Home  Loan  Bank  Act.  as 
amended  by  the  Resolution  Trust 
Corporation  (RTC)  Thrift  Depositor 
Protection  Reform  Act  of  1991.  the 
Thrift  Depositor  Protection  Oversight 
Board  has  established  a  National 
Housing  Advisory  Board  to  advise  the 
Oversight  Board  on  policies  and 
programs  related  to  the  provision  of 
affordable  housing.  The  National 
Housing  Advisory  Board  consists  of  the 
Secretary  of  the  Housing  and  Urban 
Development  and  the  chairs  of  the 
regional  advisory  boards  established 
under  section  21A(d)(3)  of  the  Federal 
Home  Loan  Bank  Act. 


Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
briefings  from  the  Board's  chair  and 
from  the  chairs  of  the  six  regional 
advisory  boards  on  their  respective 
meetings  held  throughout  the  coimtry 
between  April  22  and  May  13, 1993. 
Discussions  will  focus  on  the  RTC's 
single-and  multi-family  housing 
dispositions  programs. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information,  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  for  the  open  meeting  is 
available  on  a  first  come  first  served 
basis. 

Dated:  May  5, 1993. 
Jill  Nevius, 

Committee  Kfanagement  Officer. 
IFR  Doc  93-10973  Filed  5-7-93;  8:45  am) 
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National  Advisory  Board  Meating 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  Meeting. 

summary:  h)  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory  Board 
Committee  Act.  5  U.S.C  app., 
announcement  is  hereby  pubUshed  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 
Please  note  that  elsewhere  in  this  issue 
of  the  Federal  Register  is  a  meeting 
notice  for  the  National  Housing 
Advisory  Board  which  will  meet  in  the 
afternoon  following  the  National 
Advisory  Board  meeting. 

DATES:  The  meeting  is  scheduled  for 
Thursday,  May  27,  9  a.m.  to  12  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St.,  NW..  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  1777  F  Sti«et,  NW.. 
Washington.  DC  20232.  202/786-9675. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  21  A(d)  of  the  Federal  Home 
Loan  Bank  Act.  the  Thrift  Depositor 
Protection  Oversight  Board  had 
established  a  National  Advisory  Board 
and  six  Regional  Advisory  Boards  to 
advise  the  Oversight  Board  and  the 
Resolution  Trust  Corporation  (RTQ  on 
the  disposition  of  real  property  assets  of 
the  Corporation. 


IMI 


Agenda 

A  detailed  agenda  %viU  be  available  at 
the  meeting.  The  meeting  will  include 
briefings  from  the  chain  of  the  six 
regional  advisory  boards  on  their 
respective  meetings  held  throughout  the 
country  between  April  22  and  May  13, 
1993.  Discussion  will  focxis  on  the  key 
topics  from  the  regional  meetings:  Local 
real  estate  market  impact,  net  real  estate 
recoveries  vs.  appraised  real  estate 
values,  opportunities  for  small 
investors,  contracting,  internal  controls, 
information  systems,  environmentally 
significant  properties  and  the  affordiwle 
housing  program. 
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Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  first  served  basis  for  this  open 
meeting. 

Dated:  May  5, 1993. 
Jill  Neviua. 

Committee  Management  Officer. 
IFR  Doc  93-10974  Filed  5-7-93;  8:45  am) 

BtLUNO  COOE  2222-01-M 


DEPARTMENT  OF  TRANSPORTATION 

[Notke  93-14] 

Small  Business  Competlttveness 
Demonstration  Program;  New  Plan  for 
DOTS  Targeted  Industry  C^egories 
for  Fiscal  Years  1993-1996 

AGENCY:  Office  of  Small  Disadvantaged 
Business  Utilization  {OSDBU).  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  DOT'S  action  to  establish  a  new  plan 
for  its  Targeted  Industry  Categories 
(TICs)  under  the  Small  Business 
Competitiveness  Demonstration 
Program  (SBCDP).  This  action  is  in 
coordination  with  Public  Law  102-366, 
which  extended  the  SBCDP  for  an 
additional  four  years. 

ADDRESSES:  Comments  should  be 
addressed  to  Will  Terry  Moore,  Acting 
Director.  Office  of  Small  Disadvantaged 
Business  Utilization,  room  9410. 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATKM  CONTACT. 
Mrs.  Brenda  L.  Harris  (202)  366-1902. 
SUPPLEMENTARY  MFORMATKM:  Title  VU 
of  the  "Business  Opportunity 
Development  Reform  Act  of  1988". 
Public  Law  100-656.  established  the 
SBCDP.  Under  that  program,  in  May 
1989.  DOT  targeted  ten  industries  fbr 
the  expansion  of  Federal  contracting 


opportimities  for  small  businesses 
where  small  business  awards 
historically  had  been  low  despite 
sufficient  numbers  of  small  business 
contractors  in  the  economy.  Public  Law 
102-366  extended  the  SBCDP  through 
September  30, 1996,  and  allowed 
agencies  to  substitute  new  targeted 
industries  for  any  of  the  industry 
categories  originally  targeted  for  the 
Propam. 

DOTS  New  Plan  fiar  TICk 

The  DOT  is  fully  committed  to 
implementing  all  of  the  requirements  of 
the  demonstration  program  and  for 
purposes  of  its  new  plan  the  following 
are  DOTs  ten  TICs: 


FPDS  codes 

AT94 
J028/Joio"!!!!." 

D302/D305 

R4U  „ 

2840 

5820 , 

5840/AT30  

7020/7021/7022 


industry  name 


7035 
7050 


Engineartng  Deveiopment 

Maintenance  Engina/Tur- 
bina  and  Maintanance. 
Repair,  RetxjUding  of 
Weapons. 

ADP  Tateprocessing  and 
System  Development  & 
Programmino  Servtoe. 

Systems  Engineadng  Serv- 
iceaonty. 

Gas  Tuftines  &  Jet  En- 
gines, Aircraft;  and  Com- 
ponents. 

Radiom/  CommunJcaHon 
EqulpmenL 

Radar  Equipment  vxj 
Navigation  &  Naviga- 
tional AUs  R&D. 

ADP  CenM  Processing 
Unit,  Aniriog. 

ADP  Central  Processing 
Unit  Digital. 

ADP  Central  Processing 
UnitHytxId. 

ADP  Accessorial  Equip- 
ment 

ADP  Components. 


In  this  new  plan,  three  of  DOT'S 
original  targeted  industries  where  there 
has  been  little  or  no  DOT  procurement 
awards  have  been  substituted  in  favor  of 
three  new  TICs  where  there  is  a 
significant  level  of  DOT  awards  from 
which  small  businesses  would  be  able 
to  participate.  The  original  three 
categories  identified  by  Product  Service 
Code  PSC  W070  (Lease/Rental  General 
Purposes  Automatic  Data  Processing 
(ADP):  PSC  1929  (Rescue  Vessels):  and 
PSC  X119  (Lease/Rental  FaciliUes)  are 
replaced  by  PSC  AT94  (Engineering 
Development):  PSC  2840  (Gas  Turbines 
and  Jet  Engines.  Aircraft;  and 
ComponenU);  and  PSC  7050  (ADP 
Components).  In  addition.  PSC  7021 
(Automatic  Data  Processing.  Central 
Processing  Unit,  Digital)  and  PSC  7022 
(Data  Processing.  Central  Processing 


Unit.  Hybrid)  are  added  to  existing  PSC 
7020  (Automatic  Data  Processing, 
Central  Processing  Unit,  Analog). 

DOTs  Plan  to  EiqMuid  Soiall  Busaneas 
Partidpatioo  in  Ten  Targeted  Industry 
Categories 

DOT  is  committed  to  assisting  all 
interested  small  businesses,  iiududing 
mnerging  small  businesses  (ESB)  to 
participate  fully  in  the  SBCW.  To  help 
accomplish  this  DOT  has  compiled  and 
is  continuing  to  update  a  lists  of  (1) 
ESBs  and  small  businesses  with 
capabilities  in  one  or  more  of  the  ten 
TICs  and  (2)  small  businesses  interested 
in  a  joint  venture  in  order  to  participate 
in  the  ten  TICs  expansion  program. 
These  are  p>eriodically  provided  to  the 
various  IXTT  procurement  agencies  for 
possible  sources. 

DOT  plans  to  increase  small  business 
participation  in  the  10  targeted  industry 
categories  through  its  outreach  efforts 
which  include  the  following: 

—Requiring  that  each  DOT  procurement 
office  carefully  evaluate  every 
proposed  procurement  over  $25,000, 
in  each  of  the  ten  TIC  FPDS  Codes  for 
possible  designation  as  an  8(a)  or 
small  business  set-aside  before 
considering  it  for  full  and  open 
competition. 

— Informing  small  and  disadvantaged 
firms  of  the  SBCDP  and  TICs  through 
participating  in  small  and  minority 
procurement  conferences,  seminars, 
workshops,  etc.  sponsored  by  various 
members  of  congress,  state  and  local 
Governments,  Chambers  of  Commerce 
and  Trade  Associations.  Additionally, 
information  on  the  TICs  %vill  be 
distributed  through  the  DOT/OSDBU 
Liaison  Outreach  and  Service  Program 
with  Minority  Chambers  of  Commerce 
and  Trade  Associations  who  assist 
small  businesses,  (as  well  as  other 
concerns)  interested  in  doing  business 
with  DOT. 

— Counseling  business  persons 
interested  in  doing  business  with 
DOT  with  special  emphasis  on  the 
Small  Business  Competitiveness 
Demonstration  Program. 

Dated  April  30. 1993. 
Will  Terry  Moan. 

Acting  Director,  Office  of  Small  and 
Disadvantaged  Busineu  UtiUxation. 
[PR  Doc  93-10682  Filed  S-7-03:  B:4S  am] 
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Office  of  ttM  Secretary 
(Ordw  93-6-^:  Docket  No.  479631 

Application  of  Eagle  Airtlnea  for 
lasuanca  of  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
action:  Notice  of  order  to  show  cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Viking 
International  Airlines,  Inc.  d/h/a  Eagle 
Airlines  fit.  willing,  and  able,  and  (2) 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  charter  air 
transportation  of  persons,  property  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
May  18. 1993. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
47963  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107).  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  Usted  in 
Attachment  A  to  the  order. 
FOR  RJRTNER  INFORMATION  CONTACT: 
Mrs.  Barbara  P.  Dunnigan.  Air  Carrier 
Fitness  Division  (P-56.  room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590,  (202)  366-2342. 

Dated:  May  3. 1993. 
]oteph  F.  Canny, 

Deputy  Assistant  Secretary  for  Policy  and 
Internationa]  Affairs. 

IFR  Doc  93-10883  Filed  5-7-93;  8:45  am) 
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Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  iMeeting  on  General 
Aviation  Operations  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on  May 
25, 1993,  at  2  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW..  Washington.  DC,  in  room 
302. 


FOR  FURTHER  REFORMATION  CONTACT:  Mr. 

Ron  Myres,  Assistant  Executive  Director 
for  General  Aviation  Operations.  Flight 
Standards  Service  (AFS-8S0).  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591,  Telephone: 
(202)  267-8150:  FAX:  (202)  267-5230. 
SUPPl^MENTARY  INFORMATION:  PltfSUant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  H),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues  to  be  held  on  May  25, 1993,  at  the 
FAA  Headquarters,  800  Independence 
Avenue,  SW.,  Washington,  DC.  in  room 
302.  The  agenda  for  this  meeting  will 
include  progress  reports  from  the  IFR 
Fuel  Reserve  and  Operations  over  the 
High  Seas  Working  Groups. 

Attendance  is  open  to  the  interested 
pubhc  but  may  be  hmited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contracting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Because  of  increased  security  in 
Federal  buildings,  members  of  the 
public  who  wish  to  attend  are  advised 
to  arrive  in  sufficient  time  to  be  cleared 
through  building  security. 

Issued  in  Washington,  DC.  on  May  3, 1993. 
Ron  Myrea. 

Assistant  Executive  Director  for  General 
Aviation  Operations.  Aviation  Bulemaking 
Advisory  Committee. 

IFR  Doc  93-10980  Filed  5-7-93;  8:45  am] 
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Right  Service  Station  at  Barrow,  AK; 
Change  in  Facility  Operatlona 

Notice  is  hereby  given  that  on  or 
about  May  12, 1993,  the  Flight  Service 
Station  at  Barrow,  Alaska  will  be 
reduced  in  hours  of  operation  from  24 
hours  daily  to  0600-2200  daily.  Services 
to  the  general  aviation  pubUc  formerly 

Erovided  by  this  facility  during  the 
ours  of  2200-0600  will  be  provided  by 
the  Automated  Flight  Service  Station  at 
Fairbanks,  Alaska.  This  information  will 
be  reflected  in  the  FAA  Organization 
Statement  the  next  time  it  is  reissued. 
Sec.  313(a)  of  Federal  Aviation  Act  of 
1958,  as  amended,  72  Stat.  752;  49 
U.S.C  App.  1354(a). 


Issued  In  Anchorage,  Alaska  on  April  23, 
1993. 

David  F.  Mona. 

Deputy  Regional  Administrator,  Alaskan 
Region. 
(FR  Doc  93-10930  Filed  5-7-93;  8:45  am) 
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Intent  to  Rule  on  Application  To 
Impose  and  Use  a  Passenger  Facility 
Charge  (RFC)  at  Cheyenne  Airport, 
Cheyenne,  WY 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA).  DOT. 
action:  Notice  of  intent  to  rule  on 
appUcation. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Cheyenne  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  9. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  Wiechmann.  Manager. 
Denver  Airports  District  Office.  DEN- 
ADO.  Federal  Aviation  Administration, 
5440  Roslyn,  suite  300.  Denver.  CO 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Cheyenne 
Airport  Board.  Cheyenne,  Wyoming,  at 
the  following  address:  P.O.  Box  2210. 
200  East  8th  Avenue.  Cheyenne, 
Wyoming  82003. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Cheyenne 
Airport  Board,  under  S  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  PhiUip  Braden.  (303)  286-5530; 
Denver  Airports  District  Office.  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslyn.  suite  300;  Denver. 
Colorado  80216-6026.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Cheyenne  Airport, 
luider  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Onuiibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
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On  April  30, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Cheyenne  Airport  Board  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
TTie  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  12, 1993. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1, 1993. 

Proposed  charge  expiration  date:  July 
31.  2000. 

Total  estimated  PFC  revenue: 
$742,261.00. 

Brief  description  of  proposed  project: 
Acquire  snow  removal  equipment 
(SRE):  rehabilitate  SRE  storage  building: 
rehabilitate  Taxiway  "B",  phase  I; 
prepare  environmental  assessment; 
acquire  land  for  Runway  Protection 
Zone  and  compatible  land  use; 
rehabilitate  electrical  vault. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
■  Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division,  ANM-600, 1601  Lind  Avenue 


SW.,  suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  tne  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Cheyenne 
Airport. 

Issued  In  Renton,  Washington  on  April  30, 
1993. 

Matthew  J.  Cavuuugh, 

Assistant  Manager.  Airports  Division. 
Northwest  Mountain  Region. 
IFR  Doc  93-10981  Filed  5-7-93;  8:45  am] 
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Federal  Tranait  Adminiatratlon 

FTA  Sectiona  3  and  9  Grant 
Obligatlona 

AGENCY:  Federal  Transit  Administration 
(FTA).  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1993,  Public  Law 
102-338,  contains  a  provision  requiring 
the  Federal  T^nsit  Administration 
(FTA)  to  publish  an  announcement  in 
the  Federal  Register  every  30  days  of 
grants  obligated  pursuant  to  sections  3 
and  9  of  the  Federal  Transit  Act,  as 
amended.  The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount,  and  the 

Section  3  Grants 


transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT. 

Janet  Lynn  Sahaj,  Chief,  Resource 
Management  and  State  Programs 
Division,  Office  of  Capital  and  Formula 
Assistance,  Department  of 
Transportation,  Federal  Transit 
Administration,  Office  of  Grants 
Management,  400  Seventh  Street,  SW.. 
room  9395.  Washington,  DC  20590,  (202 
366-2053. 

SUPPt-EMENTARY  INFORMATION:  The 

section  3  program  provides  capital 
assistance  to  eligible  recipients  in  three 
categories:  Fixed  guideway 
modernization,  construction  of  new 
fixed  guideway  systems  and  extensions, 
and  bus  purchases  and  construction  of 
bus  related  fedUties.  The  section  9 
program  apportions  funds  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Section  9 
grants  reported  may  include  flexible 
funds  transferred  from  the  Federal 
Highway  Administration  to  the  FTA  for 
use  in  transit  projects  in  urbanized 
areas.  These  flexible  funds  are 
authorized  under  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  to  be  used  for  highway  or 
transit  purposes.  Pursuant  to  the  statute 
FTA  reports  the  following  grant 
information. 


Transit  property 


Regional  Transportation  District— Denver,  CO 

Connecticut  Department  of  Transportatioo— Connecticut 1."!!!!!!!!!!!!."."!!!! 

Atlanta  Regional  Convnission— Atlanta,  GA 

Cedar  Rapids  Transit  Department— Cedar  Rapids,  lA ~.."!Z!!..."!!!!!i 

Wichrta  Metropdrtan  Transit  Authority— Wictirta,  KS „„ 

Mass  Transit  Administration— Baltimore,  MD  ..„ 

East-West  Gateway  Coordinating  Council— St.  Louis,  IL-MO  ...."!!!!!!!!!!!!!!!!!!!!!!!"! 

New  Jersey  Transit  Corporatioo— New  York,  NY-Northeastem  NJ Z... 

New  Jersey  Transit  Corporation— Mew  York,  NY-Nortt>eastem  NJ  „ 

Tahoe Transportation  District— CalifonnIa  ," 

New  York  Metropolitan  Transportation  Auttiorlty— New  Yorii,  NY-Nortfieasitem  NJ 

Ohio  Department  of  Transportation— Ohio  

Greater  Cleveland  Regional  Transit  Authortty^-Cleveland,  OH  "."Z.!"!!!!!! ." 

Central  Ohio  Transit  Auttxxtty— Columbus,  OH  

City  of  Williamspoft-Bureau  of  Transpoftatlon-WilHanwport  PA  ZZ""ZZZ!Z 

Port  Authority  of  Allegheny  County--Pitt8t>urgh.  PA 

Metropolitan  Transit  Authority— Nashville.  TN  ^ 

Brazos  Valley  Community  Action  Agency-Bryan-CoMege  Station,  Tx\ !."!!!!!!!!!! 

Corpus  Christi  Regional  Transit  Authority— Corpus  Christl,  TX  ., 

City  of  Spokane— Spokane,  WA 


Grant  No. 


CO-03-0050-00 

CT-03-0089-00 

GA-03-0041-00 

IA-03-0067-00 

KS-03-0012-00 

MD-03-0058-00 

MO-03-0036-00 

NJ-03-0091-00 

NJ-03-0094-01 

CA-aM)393-00 

NY-Oa-0281-00 

OH-03-0117-00 

OH-03-01 25-00 

OH-03-01 29-00 

PA-03-0236-00 

PA-03-0237-00 

TN-03-0029-00 

TX-03-0151-00 

TX-03-01 56-00 

WA-O3-0073-00 


Grarrt  anrKXjnt 
(dollars) 


11,284,824 
16,960,000 

200,000 

937,500 
3,254,318 
2.142,640 

446,625 
1,507,000 
1,500,000 
1,200,000 
236,644,258 
1344,715 
1,500,000 
4,067,898 

400,000 
5,000.000 

243,200 
9,584,636 
1.532,000 
4.200,000 


Obligatk>n 
dale 


03/29/93 
03/19/93 
031/26/93 
03<23/93 
03/23/93 
03/30/93 
03/22/93 
03/29/93 
03/17/93 
03/26/93 
03/23/93 
03/25/93 
03/26/93 
03/25/93 
03/17/93 
03/29/93 
03A30/93 
03/26/93 
03/26/93 
03/26/93 


SECTION  9  GRANTS 


Transit  property 


Ariansas  State  Highway  and  Transportatton  Department— Aritansas 
Central  Arianas  Transit  Authority— UtUe  Rock-North  Little  Rock.  AR 


Grant  No. 


AR-90-X029-00 
AR-9O-X03O-00 


Grant  anrKXint 
(dollars) 


1,531,128 
2,041,830 


Obllgatton 
data 


03/26/93 
03/26/93 
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Section  9  Grants— Contmjed 


Transit  property 


Oram  No. 


Grant  amount 
(doliars) 


(Mkgeibon 


Uvermore-Amadof  Valley  Transit  Aulhortty— San  Francisco-Oakland,  CA 

City  o«  Simi  VaUey— Simi  Valtey.  CA  „, 

Yoio  County  Transit  Authority— Sacfamento,  CA 

Stoddon  MetropoWan  Transit  Olsfrict-StocMon.  CA  ...... 

City  ot  Santa  Rosa— Santa  Rosa,  CA  _„ _ 

Santa  Oara  County  Transit  Dtstitct— San  Jose,  CA 

Central  Contoa  Costa  Transit  Authodty— San  FrarciscoOaldand,  CA 

Soutftem  Caiitomia  Rapid  Transit  District— Los  Artgeles.  CA 

Riverside  Transit  Aeerwy— Riverside-San  Ben>ardtno,  CA 

CHy  ot  VtaaBa— VlsaHa,  CA _„ „ 

Orange  County  Trarrait  Distrid — Los  Angeles,  CA 

aty  o»  lylontebeiio— Los  Angeies,  CA  _ „ 

Long  Beact)  Public  TransportaOon  Company— Los  Angeles,  CA „. 

Riveraide  Trar^  Agency— Rtversk^e-San  Bernardino,  CA „. 

City  of  Coron«H-Riverside-San  Bernardirw,  CA 

City  of  Santa  Maria  Area  Transit— Santa  Marta,  CA 

City  oi  Rrversde — RIverside-San  Bemardirw,  CA „ „_ 

City  o»  Coiorado  Springs— Cotorado  Springs.  CO „ 

WasMngion  tytetropoNtan  Area  TransH  Authority  (WMATAHWashtngton,  DC-MO-VA 

Escamt>ia  County  Board  01  CornmissJonefB — Pensacda,  FL „ 

Pinetas  Suncoast  Transit  Authority^— St  Petersburg,  FL  

Metoopoiltv)  Dede  Transit  Agency— ^4iami-♦^^alea^  FL 

Martatse  County  Board  of  County  Commissioners— Sarasota-Bradentort,  FL 

aty  and  County  o<  Honoiulu-Honoiulu.  HI 

City  and  County  o<  HonoWu— Honolulu,  HI _. 

Qty  of  Davenport— Oepartment  ot  Municipal  Transportation— Davenpori-Rock  Island-Mo- 
Ine.  tA-4L. 

City  of  East  Dubw^je— Oubuque,  lA-IL  _ 

Bkxjmlngton-Normal  PuWte  Transit  SystsrTV-Bkwmington-ftomwl,  \L „ 

Loves  Partj  Transit  System  (LPTS)    noctdor.  R.  _ _ 

Transit  Authority  of  River  City— Loutevi«e,  KY-4N 

Rapides  Area  Planning  Commission— Alexandria.  LA 

City  of  Shrevepor^-Shrsveport,  LA 

Regional  Trar^sit  Authority— New  Orlearta,  LA 

Massachusetts  Bay  Trar»portatkxi  Authority— Boston,  MA 

City  of  Niles— South  Bend-Nlshawal<a,  IN-MI 

Kalamazoo  Metro  Transit — Kaiamazoo,  Ml  „ 

City  of  Rochester— Rochester,  MN „ 

Ctty  of  Columbia  Department  of  PuWte  Worics— Columbia,  MO 

City  of  SpriogfieW  City  UtJUtJes-SpringfieW,  MO  ...._ 

City  of  UfKom— Lincoln,  NE 

Tow«n  of  Huntington— fiew  York.  NY-+tortheaslem  NJ  

Rochester-Geness  Regkjnal  Transportatkjn  Authority— Rochester,  NY 

Putnam  County— Nevr  Yorti,  NY-Northeaslem  NJ 

Greater  Clevetand  Regional  Transit  Autfwrity-Oeveland.  OH  

Canton  Regional  Transit  Authority— Canton,  OH  „ _ 

Cental  Oh*o  Transit  Authority— ColurT<)u8,  OH  ._ „ 

Saism  Area  Mass  Transit  District— Severn,  OR 

Centre  Area  Transpotatk>n  AutK>rity    State  College,  PA 

Beaver  County  Transit  Authority— Pittsburgh,  PA  . 

Metropolitan  Transit  Authority— Nashvl»e,  TN 

Fort  Worth  Transportatton  Authortty-Oaias-Fl  Worth,  TX „. 

V»a  Metropolrtan  Transit  Authority— San  VHonto,  TX „ 

Metropolitan  Transit  Authority  of  Harris  County-Houston,  TX - 

C»y  of  Ariington-Oallas-Ft  Worth.  TX  „ 

DaHas  Area  RapU  Transit— Oallas-R.  Worth.  TX  . 

Utah  Transit  Authority— Salt  Lake  City,  UT  „ „ 

Cl«y  of  Rkrhmond— fltehmond,  VA _ _ 

Greater  Rtehmond  Transit  Company    Htehmond.  VA 

CJartj  County  PuWte  Transportatton  BenefH  Are»-Porttend-Vancouver,  OR-WA 

MurtdpaWy  of  Metropolian  Seattle— Seattle.  WA „„. _ 

CHy  ol  Longvlevv— Longview.  WA-OR „ 


CA-00-X505-^ 

CA-9O-X519-00 

CA-«0-X520-00 

CAr-90-X524-00 

CA-9(>-X525-00 

CA-Q0-X526-00 

CA-9O-X527-00 

CA-90-X534-00 

CA-90-X53S-00 

CA-^0-X537-00 

CA-90-X538-00 

CA-90-X539-00 

CA-90-X540-00 

CA-9O-X541-O0 

CA-90-X547-00 

CA-90-X549-00 

CA-90-X558-00 

CO-80-X073-00 

DC-90-X019-00 

FL-90-X192-0t 

FL-90-X200-01 

FL-90-X206-00 

FL-90-X215-^X) 

HI-90-X01(W)1 

HI-90-X011-00 

IA-90-X 147-00 

IL-90-X210-00 

IL-90-X212-00 

IL-90-X214-00 

KY-90-X066-00 

LA-90-X14(MX) 

LA-90-X141-00 

LA-90-X142-00 

MA-90-X  14^-00 

MI-eO-X170-^ 

MI-90-X 172-00 

MN-90-X068-00 

MO-90-X085-00 

MO-90-X086-00 

NE-90-X032-00 

NY-90-X245-00 

NY-90-X246-00 

NY-90-X252-00 

OH-90-X182-00 

OH-90-X1 83-00 

OH-90-X1S5-00 

OR-90-X044-00 

PA-90-X249-00 

PA-90-X250-00 

TX-90-X099-01 

TX-«0-X267-00 

TX-90-X268-00 

TX-90-X269-00 

TX-90-X270-00 

TX-80-X272-00 

UT-90-X017-00 

VA-90-X103-00 

VA-90-X105-01 

WA-90-X  13^-00 

WA-90-X14O-00 

WA-90-X142-00 


82,793 

748,350 

1.017.802 

3,545,160 

1,026,000 

17376,030 

4,599,691 

155,946.331 

2,255,719 

2.045,600 

17.796,200 

3.184,000 

4,680.000 

370.101 

270,000 

419.279 

172.800 

16.070,000 

748,610 

1,008,000 

796,000 

1,232.788 

20,784.000 

15.352.681 

512,819 

4.113 

682.434 

85,088 

13,803,077 

26.000 

1.796,558 

4,302.400 

18,162.518 

187,113 

905,844 

423,569 

62352 

1,142,990 

1,566,012 

368,617 

3,066,951 

188.000 

2,400,000 

64.000 

4,431.200 

844,000 

439,451 

496.790 

72.000 

4.023,000 

14.894.161 

22,140.185 

647,000 

4,956.000 

2.400,000 

200,000 

120,000 

2.551.800 

35,511,467 

704,000 


03/26/93 
03/26/83 
03/25/83 
03/25/83 
03/26/83 
03(25/83 
03/25.^93 
03^26/93 
03/26/93 
03/25/93 
03/25/93 
03/26/93 
03/26/93 
03^26^3 
03/26/93 
03/26/93 
03/29)^ 
03/2&93 
03^29)^ 
03^30)^ 
03/19/93 
03^9/93 
03/36/93 
03/26/93 
03M7/93  i 

03^6/93 
03/30/93 
03/25/83 
03/301/33 
03/26*93 
03/26/93 
03/26/93 
03/02/93 
03/30^93 
03/26«3 
03^5/93 
03A)2/93 
03/30/93 
03/22/93 
03/17/93 
03^2/93 
03(29/93 
03«V93 
03/25/93 
03(25/93 
03/16/93 
03/30i«3 
03(30/93 
03/29i'93 
03(26/93 
03<^6/93 
03/26/93 
03(26/93 
03/29)^ 
03/10«3 
03/18/83 
03^8/93 
03/26/83 
03/29/93 
03/23(83 
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Issued  on:  May  4, 1993. 
Robert  H.  McManus, 

Acting  Administrator. 

IFR  Doc.  93-10968  Filed  5-7-93;  8:45  am] 

BUXJNO  CODE  4»1»-S7-M 


Maritime  Administration 
[Docket  S-B99] 

American  President  Unas,  Ltd.; 
Application  for  Amendment  of  Existing 
Waiver  of  Section  804(a)  of  the 
Merchant  Marine  Act,  1936,  As 
Amended 

American  President  Lines,  Ltd.  (APL), 
by  application  dated  May  4, 1993, 
requests  a  change  in  an  existing  waiver 
of  the  provisions  of  section  804(a)  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(Act),  for  foreign-flag  operations  of  APL, 
I  under  Operating-Differential  Subsidy 
Agreement,  Contract  MA/MSB-417. 

APL  has  authority,  under  a  previous 
section  804  waiver,  to  operate  one 
foreign-flag  vessel  of  up  to  500  FEU 
capacity  between  Colombo  or  Fujayrah 
and  ports  in  the  Red  Sea  (excluding 
Egypt  and  Ethiopia).  Gulf  of  Aden, 
Oman.  APL  requests  a  change  to 
increase  the  authorized  number  of 
vessels  from  one  to  three,  each  of 
approximately  500  FEU  capacity. 

APL  states  m  its  May  4  letter 
application  that  changes  in  the  wake  of 
the  Gulf  war  have  increased  cargo 
jmovements  in  the  Red  Sea  area  to  a 
level  to  support  weekly  service. 

The  long  distance  between  Fujayrah 
and  Aqaba  plus  the  required  port  time 
to  handle  cargo  require  a  21-day  voyage. 
[Weekly  service  would  thus  make  three 
Iships  necessary.  The  planned  itinerary 
is  to  be  Fujayrah— Hudaydah/Port 
Sudan — Juddah — Aqaba — Juddah — 
Hudaydah — Fujayrah. 

This  apphcation  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on  May 
17, 1993.  This  notice  is  pubhshed  as  a 
matter  of  discretion  and  publication 
should  in  no  way  be  amended.  The 
Maritime  Administrator  will  consider 
•ny  comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

Catalog  of  Federal  Domestic  Program  No. 
:  10.804  (Operating-Differential  Subsidies)). 


By  order  of  the  Maritime  Administration. 

Dated:  May  6, 1993. 
Jamn  E.  Saari. 

Secretary,  Martime  Administration. 
[PR  Doc.  93-  11114  Filed  5-7-93;  8:45  am] 

BtUJNO  CODE  4«ie-«1-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

May  4, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
Information  collection  requlrement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Peimsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OKfB  Number:  1545-1 1 74 

Form  Number:  IRS  Forms  6747  and 

6747A 
Type  of  Review:  Extension 

Title:  Order  for  Reproduction  Proofs 
(6747)  Order  Form  for  Reader  List 
Program  {6747A) 

Description:  Forms  6747  and  6747A 
allow  customers  to  obtain  Tax  forms 
as  soon  as  they  are  available. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  Federal  agencies  or  employees 

Estimated  Number  of  Respondents: 
1,342 

Estimated  Burden  Hours  Per 
Respondent: 

Form  6747—15  minutes 

Form  6747A— 3  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  307 
hours 

Qearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571. 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Uis  K.  Holland. 

Deparimental  Reports  Management  Officer. 

[FR  Doc  93-10994  Filed  S-7-93;  8:45  ami 

BIUJNO  COOC  4aMH>1-M 


Internal  Revenue  Service 

Tax  on  Certain  Imported  Substances; 
Notice  of  Receipt  of  Petitions 

AGENCY:  Internal  Revenue  Service. 
Treasury. 
=    ACnON:  Notice. 

SUMMARY:  This  notice  aimounces  the 
receipt,  under  Notice  89-61, 1989-1 
C.B.  717.  of  petitions  requesting  that 
certain  substances  be  added  to  the  list 
of  taxable  substances  in  section 
4672(a)(3)  of  the  Internal  Revenue  Code. 
For  each  petition  received  this  notice 
lists  the  proposed  effective  date  of  the 
modification  to  the  list  of  taxable 
substances,  the  petitioner,  and  the 
substance.  This  is  not  a  determination 
that  the  list  of  taxable  substances  should 
be  modified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyrone  J.  Montague.  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industiies).  (202)  622-3130  (not 
a  toll-fi^e  number). 

SUPPLEMENTARY  INFORMATION: 


Background 

Under  section  4672(a)  of  the  Internal 
Revenue  Code,  an  importer  or  exporter 
of  any  substance  may  request  that  the 
Secretary  determine  whether  such 
substance  should  be  listed  as  a  taxable 
substance.  The  Secretary  shall  add  such 
substance  to  the  list  of  taxable 
substances  in  section  4672(a)(3)  if  the 
Secretary  determines  that  taxable 
chemicals  constitute  more  than  50 
percent  of  the  weight,  or  more  than  50 
percent  of  the  value,  of  the  materials 
used  to  produce  such  substance.  This 
determination  is  to  be  made  on  the  basis 
of  the  predominant  method  of 
production.  Notice  89-61, 1989-1  C.B. 
717.  sets  forth  the  rules  relating  to  the 
determination  process. 

Explanation 

This  Notice  supplements  the  notice 
published  in  the  Federal  Register  on 
April  14.  1992.  (57  FR  12956)  relating  to 
receipt  of  petitions.  The  complete 
petition  for  each  substance  listed  below 
is  available  in  the  Internal  Revenue 
Service  Freedom  of  Information  Reading 
Room.  A  Notice  of  Filing  for  each 
substance  will  be  published  separately. 

Correction  of  Proposed  Effective  Date 

The  receipt  of  the  petitions  in  part  I 
of  this  notice  was  announced  in  the 
April  14, 1992,  notice.  It  was  brought  to 
the  attention  of  the  Service  that  the 
proposed  effective  date  computed  for 
those  petitions  was  incorrect.  This 
notice  corrects  the  proposed  effective 
date. 


1  0 
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I.  Correction  of  PrapoMd  Efloctive  Date 

Proposed  to  be  Effective  Odobw  1, 

1990: 

Monsanto  Company 

di-n-hexyl  adipate 

ortho-dichlorobMizaDe 

para-cbchlorobenzene 

n.  Patitiona  Racaivad 

Proposed  to  be  Effective  fanuary  1, 
1993: 

Aristecb  Chemical  Corporation 

diphenylamine 
aniline 

Proposed  to  be  Effective  April  1, 1993: 

Monsanto  Company 

sodium  nitriolotriacetate  monohydrate 
diphenyl  oxide 


Proposed  to  be  Effective  July  1, 1993: 

Monsanto  Company 

tetrachlorophthalic  anhydride 

Miles  Inc. 

polycarbonate 

polymwic  MDI  (diphenylmethane  di- 

isocyanate) 

Kalama  Chemical  Company 

benzoic  add 
benzaldehyde 

Vista  Chemical  Company 
synthetic  linear  fatty  alcohols 

Proposed  to  be  Effective  October  t. 
1993: 

Vista  Chemical  Company 

synthetic  linear  flatty  alcohd  ethoxylates 

Aristech  Chemical  Corporation 

di-2-ethyl  hexyl  phthalat«> 


Monsanto  Company 

4-aminodiphenyIamine 
n-t-butyl-2-benzothiazole  sulfanamide 
phosphoric  add 
sodium  tripolyphosphate 
dicaldum  phosphate  (anhydrous) 
dicaldum  phosf^te  (dihydrate) 

Ethyl  Corporation 

methyl  bromide/chloropicrin 

ethylenebistetrabromophthalimide 

hexabromocyclododecane 

Proposed  to  be  Effective  April  1, 1994: 

PPG  Industries.  Inc. 

monochlorobenzene 

ethyl  chloride 

DakD.Gaada. 

Federal  Begister  Liaison  OffKer,  Assistant 

Chief  Couasd  (Corporatei. 

(FR  Doc  93-10872  Filed  5-7-83;  8:45  am) 

BlUJNa  COOK  4«3»-0t-U 
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Sunshine  Act  Meetings 


Fwbrall 

Vol  58.  Na  88 
Monday,  May  10,  1993 


This  section  of  the  FEDERAL  REGfSTEfl 
cxintains  notices  of  meetings  put>H8tied  under 
the  "Government  In  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETIT 
COUMISSIOM 

TIME  AND  DATE:  'niursday.  May  13, 1993, 
10  B.ni. 

location:  Room  556.  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Closed  to  the  Public. 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

FOR  A  RECORDED  MESSAGE 
CONTAINING  THE  LATEST  AGENDA 
INFORMATION,  CALL  (301)  504-0709. 

CONTACT  PERSON  FOR  AOOnXMAL 
INF0RMATK)N:  Sheldon  D.  Butts,  Office  of 
the  Secretary.  5401  Westbard  Ave., 
Bethesda,  MD  20207.  (301)  504-0800. 

Dated:  April  27, 1993. 
Sheldoo  D.  Butts, 
Depu  ty  Secretary. 
(PR  Doc.  93-11136  Filed  5-6-93;  2:19  pml 

WLUNO  CODE  nSS-OI-H 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  U.S.C.  552b: 

DATE  AND  TIME:  May  12. 1993. 10:00  a.m. 

PLACE:  825  North  Capitol  Street  N.E.. 
Room  9306,  Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda.    ' 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  WFORMATKW: 

Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 


ConMnt  Agend*-^iydro,  979th  Meeting- 
May  5, 1993.  Regular  Maetiag(10iM  mjm.) 


CAH-1. 

Project  No.  11102-002,  Olson  Electric 
Development  Company,  Inc. 
CAH-2. 
Project  No.  2239-006,  Tomahawk  Power  ft 
Pulp  Company 
CAH-3. 
Project  No.  553-020,  Qty  of  Seattle. 
Washington 
CAH-4.  Omitted 
CAH-5. 
Project  No.  6864-007,  Weyvriiaeuser 
Company 
CAH-6. 
Project  No.  4669-028.  Rancho  Riata  Hydro 
Partners,  Inc. 
CAH-7. 
Project  No.  2523-004,  Wisconsin  Electric 
Power  Company 
CAH-8. 
Project  No.  2389-009,  Edwards 
Manufecturing  Company,  kic. 

Consent  Agenda — Electric 
CAE-1. 
Docket  No.  ER93-2 19-000.  Western 
Massachusetts  Electric  Company 
CAE-2. 
Docket  No.  ER93-42»-000,  South  Carolina 
Electric  A  Gas  Company 
CAfi-3. 
Docket  No.  ER93-254-000.  Consolidated 
Edison  Company  of  New  York,  inc. 
CAE-4. 
Docket  No.  ER93-3-000,  United 
Illuminating  Company 
CAE-5. 
Docket  No.  ER81-177-012  (Phase  Q). 
Southern  California  Edison  Company 
CAE-6. 
Docket  No.  EL93-24-O00,  Delmarva  Power 
&  Light  Company 
CAE-7. 
Docket  Nos.  ER91-195-004, 006, 007  end 
008,  Western  Systems  Power  Pool 
CAE-8. 
Docket  No.  QF92-1 79-001,  Arroyo  Energy, 
Limited  Partnership 
CAB-9. 
Docket  No.  ER93-338-001.  Rochester  Gas 
&  Electric  Company 
CAE-10. 
Docket  No.  ER93-327-001,  Florida  Power 
ft  Light  Company 
CAE-ll. 
Docket  Nos.  ER91-150-010  and  ER91- 
570-007,  Southern  Company  Services, 
Inc. 
CAE-12. 
Docket  No.  ER92-280-001,  Public  Service 
Electric  ft  Gas  Company 
CAE-13. 

Omitted 
CAE-14. 
Docket  Nos.  ER92-436-001  and  EL92-29- 
001 ,  Florida  Power  Corporation 
CAB-15. 


Docket  No.  EC93-34-000.  Clearfield 

Partners,  L.P. 
CAE-16. 
Docket  No.  BG93-36-000,  Elm  Energy  ft 

Recycling  (UK)  Limited 

Consent  Agenda— Oil  end  Gas 
CAG-1. 
Docket  No.  RP93-3-003,  Arkla  Energy 
Resources 
CAG-2. 
Docket  Nos.  RP89-1 86-054  and  055,  Great 
Lakes  Gas  Transmission  Ltd.  Partnership 
CAG-3. 
Docket  Nos.  RP89-48-020, 021  and  023, 
Transwestem  Pipeline  Company 
CAG-4. 

Omitted 
CAG-5. 
Docket  No.  CP91-2322-004,  Paiute 
Pipeline  Company 
CAG-6. 
Docket  No.  TA93-1 -59-001.  Northern 
Natural  Gas  Company 
CAG-7. 
Docket  No.  RP93-1 7-000,  Tennessee  Gas 
Pipeline  Corporation 
CAG-8. 
Docket  Nos.  RP91-41-018  and  RP91-90- 
010,  Columbia  Gas  Transmission 
Corporation 
CAG-9. 
Docket  No.  RP93-87-001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-10. 
Docket  No.  RP88-262-026,  Panhvidle 
Eastern  Pipe  Line  Company 
CAG-1 1. 
Docket  Nos.  RP80-97-060.  RP82-12-023 
and  RP91-203-028,  Tennessee  Gas 
Pipeline  Company 
CAG-12. 
Docket  No.  RP92-157-003.  Pacific 
Offshore  Pipeline  Company 
CAG-13. 
Docket  No.  RP92-133-O03,  Gas  Research 
Institute 
CAG-14. 
Docket  Noc.  IS92-39-002.  IS93-21-001 
and  OR92-»-001,  SFPP,  Inc. 
CAG-1 5. 
Docket  Nos.  RP91-143-013.  014, 016, 017, 
RP92-1 59-000, 001  and  002.  Great  Lakes 
Gas  Transmission  Limited  Partnership 
CAG-16. 
Docket  Nos.  RP91-14»-005  and  RP91- 
231-003.  Great  Lakes  Gas  Transmission 
Limited  Partnership 
CAG-1 7. 
Docket  Noa.  RP93-5B-001  and  CP75-104- 
055,  High  Island  Offshore  System 
CAG-18. 
Docket  No.  RP93-61-001,  U-T  Offshore 
System 
CAG-19. 
Docket  No.  GP91-8-002,  Jack  J.  Grynber)^ 
Individually  and  as  General  Paittier  for 
the  Greater  Green  River  Basin  Drilling 
Program:  72-73  v.  Rocky  Mountain 
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Natural  Gas  Company,  a  division  of  KN 
Energy,  Inc. 
Docket  Na  GP91-1(M)02.  Rocky  Mountain 
Natxiral  Gas  Company  v.  )ack ).  Crynbeig, 
Individually  and  as  General  Partner  for 
the  Greater  Green  River  Basin  Drilling 
Program:  72-73 
CAG-20. 
Docket  No.  RP89-1 24-000.  CNG 
Transmis.<iion  Corporation 
CAG-21. 
Docket  No.  RP92-227-001.  Eastern  Shore 
Natural  Gas  Company 
CAG-22. 
Docket  Nos.  RP93-5-0C9  and  RS92-69- 
003,  Northwest  Pipeline  Corporation 
CAG-23. 
Docket  Nos.  RS92-22-005  and  006. 
Panhandle  Eastern  Pipe  Line  Company 
CAG-24. 

Omitted 
CAG-25. 
Docket  No.  CP89-460-101.  Pacific  Gas 
Transmission  Company 
CAG-26. 
Docket  No.  CP92-6-008.  Southern  Naturar 
Gas  Company  and  South  Georgia  Natural 
Gas  Company 
Docket  No.  CP92-31 1-006.  Southern 
Natural  Gas  Company 
CAG-27. 
Docket  No.  CP88-1 4-001.  ANR  Pipeline 
Company 

c:ag-2«. 

Omitted 
CAG-29. 
Docket  No.  CP89-21 73-001.  Arkla  Energy 

Resources,  a  Division  of  Arkla,  Inc.  and 

Mississippi  River  Transmission 

Corporation 
Docket  No.  CP89-2 174-003.  Arkla  Energy 

Resources,  a  Division  of  Arkla,  Inc. 
Docket  No.  CP89-2 195-001.  ANR  Pipeline 

Company 
Docket  No.  RP91-65-009,  Arkla  Energy 

Resources,  a  Division  of  Arkla,  Inc. 
CAG-30. 
Docket  Nos.  CP90-1 389-003  and  CP91- 

1884-002,  Great  Lakes  Gas  Transmission 

I  toiled  Partnership 
CAG-31. 
Docket  No.  CP8»-661-019  and  021, 

Algonquin  Gas  Transmission  Company 
CAG-32. 
Docket  No.  CP92-259-001 ,  Sumas 

International  Pipeline,  Inc. 
Docket  Nos.  CP92-336-O02  and  CP92- 

383-001,  Northwest  Pipeline 

Corporation 
Docket  No.  CP92-247-002.  Northwest 

Pipeline  Corporation  and  Washington 

Water  Power  Corporation 
CAG-33. 
Docket  No.  CP90-687-008, 

Transcontinental  Gas  Pipe  Line 

Corporation 
CAG-34. 
Docket  No.  CP93-75-001.  Sunrise  Energy 

Company  v.  Transwestem  Pipeline 

Company 
CAG-35. 
Docket  No.  CP92-448-001,  ANR  Pipeline 

Company 
CAG-36. 
Docket  No.  CP92-66a-000.  Southern 

Natural  Gas  Company  and  South  Georgia 

Natural  Gas  Company 


Hydro  Agenda 
H-1. 
Protect  No.  8142-002,  Kenwood 
Associates,  Inc.  Order  on  stay. 

Electric  Agenda 
E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 
PR-1. 
Reserved 

//.  Restnicturing  Matters 

RS-1. 
Docket  Nos.  RS92-49-000,  RP92-74-000 
and  RP92-204-O00  South  Georgia 
Natural  Gas  Company.  Order  on 
compliance  filing. 

RS-2. 
Docket  Nos.  RS92-75-000  and  001,  Paiute 
Pipeline  Company.  Order  on  compliance 
filing. 

RS-3. 
Docket  Nos.  RS92-1 3-000,  001,  CP82-487- 
000,  RP86-10-000,  RP8*-34-000,  RP92- 
163-004,  RP92-1 70-004  and  RP92-236- 
002,  Williston  Basin  Interstate  Pipeline 
Company.  Order  on  compliance  filing. 

Docket  No.  RS92-4O-000,  Louisiana- 
Nevada  Transit  Company.  Order  on 
compliance  filing. 
RS-5. 
Docket  Nos.  RS92-43-000  and  RP93-4- 
000.  Mississippi  River  Transmission 
Company.  Order  on  compliance  filing. 
RS-6. 
Docket  No.  RS92-2-000,  ANR  Pipeline 
Company.  Order  on  compliance  filing. 
RS-7. 
Docket  No.  RS92-86-000,  Transcontinental 
Gas  Pipe  Line  Corporation.  Order  on 
compliance  filing. 
RS-8. 
Docket  Nos.  RS92-28-005, 006.  007,  RP93- 
14-006  and  CP93-77-001.  Algonquin 
Gas  Transmission  Company.  Order  on 
compliance  filing. 

///.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 

Dated:  May  5, 1993. 
Loi«  D.  Caahell, 
Secretary. 
IFR  Doc  93-11097  Filed  S-6-93;  3:12  pml 

MUJNG  COOC  (rtT-OI-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  May  13, 1993 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  May  13, 1993,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  N.W.. 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Common  Carrier — Title:  Regulatory 
Reform  for  Local  Exchange  Carriers  Subject 


to  Rate  of  Return  Regulation  (CC  Docket 
No.  92-135).  Summary:  The  Commission 
will  consider  adoption  of  a  Report  and 
Order  concerning  optional  methods  of 
regulating  local  exchange  earners  that  do 
not  participate  in  price  cap  regulation. 

2— Common  Carrier — Title:  Policy  and  Rules 
Concerning  Local  Exchange  Carrier 
Validation  and  Billing  Information  for  Joint 
Use  Calling  Cards  (CC  Docket  No.  91-115). 
Summary:  The  Commission  will  consider 
adoption  of  a  Report  and  Order  concerning 
the  current  provision  of  billing  name  and 
address  information  by  local  exchange 
carriers. 

3 — Office  of  Engineering  and  Technology — 
Title:  Amendment  of  Part  2  of  the 
Commission's  Rules  to  Allocate  Spectrum 
f6r  Mobile-Satellite  Service  in  the  1530- 
1544  MHz  and  1626.5-1645.5  MHz  Bands 
(GEN  Docket  No.  90-56.  RM-6459). 
Summary:  The  Commission  will  consider 
adoption  of  a  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
concerning  allocation  of  spectrum  to  the 
generic  mobile-satellite  service. 

4 — Private  Radio — Title:  Amendment  of  pari 
90  of  the  Commission's  Rules  Governing 
Extended  Implementation  Periods  (PR 
Docket  No.  92-210.  RM-7974).  Summary ; 
The  Commission  will  consider  adoption  of 
a  Report  and  Order  modifying  our  rules 
that  govern  extended  implementation 
periods. 

5--Private  Radio — Title:  Amendment  of  Part 
90  of  the  Commission's  Rules  to  Facilitate 
Future  Development  of  Specialized  Mobile 
Radio  Systems  (SMR)  in  the  800  MHz 
Frequency  Band  (RMs-8117,  8030  and 
8029).  Summary:  The  Commission  will 
consider  adoption  of  a  Notice  of  Proposed 
Rulemaking  proposing  new  rules  for 
facilitating  the  future  development  of  SMR 
systems  in  the  800  MHz  Band. 
This  meeting  may  be  continued  the 

following  work  day  to  allow  the 

Commission  to  complete  appropriate 

action. 
Additional  information  concerning 

this  meeting  may  be  obtained  from 

Steve  Svab,  Office  of  Public  Affairs, 

telephone  number  (202)  632-5050. 
Issued:  May  6, 1993. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

IFR  Doc.  93-11159  Filed  5-6-93;  3:19  pm| 

BILUNG  CODC  (712-01-M 

TENNESSEE  VALLEY  AUTHORITY 

IMeetingNo.  1458| 

TIME  AND  DATE:  10  a.m.  (EDT),  May  12. 

1993. 

PLACE:  Sevier  County  Courthouse 

Annex,  125  Court  Street,  Sevierville, 

Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 

held  on  April  14,  1993. 

ACTION  ITEMS: 

Discussion  items 
1.  TVA  Honor  Guard. 
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2.  TVA  60th  Anniversary. 
New  Business 
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Cl.  Contract  with  International 
Cnnibmtlon  Limited  for  Gallatin  Fossil  Plant 
Low  NOx  Burner  Assemblies. 

C2.  Airangementi  with  Oklahoma  Gas  and 
Electric  Company  (OGfcE)  Providing  for  TVA 
Purchases  from  OG&E. 

E— Jleal  Property  Transactions 

El.  Sale  of  Permanent  Easement  Affecting 
Approximately  0.06  Acre  of  Land  to  the  West 
Lauderdale  Water  and  Fire  Protection 
Authority  for  a  Water  Tank  Site— State  Line, 
Alabama,  Repeater  Station  Property— Tract 
No.  XWJRS-IWS— Lauderdale  County, 
Alabama. 

E2.  Public  Auction  Sale  Afiscting 
Approximately  10.5  Acres  of  Lane-Dormer 
Marshall  and  Henderson  Manufacturing,  Inc., 
Klin  Property—  Tract  No.  XWEMP-i— Weir, 
Choctaw  County,  Mississippi. 

B3.  Abandonment  of  Transmission  Line 
Easements  Affecting  Approximately  3.5 
Acres  of  Land  to  the  Underlying  Landowner, 
Adam  D.  Hamilton— TVA's  Arllngton- 
Jef&rsoo  aty  Right-Of-Way- Tract  Nos. 


HQJC-l  and  HCyCR-2— Jefferson  County. 
Tennessee. 

E4.  Abandonment  of  Easement  Rights 
Affecting  Approximately  0.05  Acre  of  Land- 
Elgin  and  Jean  C  Smith— Tract  No.  XCR- 
30 — Hamilton  County,  Tennessee, 
Chickamauga  Lake. 

E5.  Abandonment  of  Easement  Rights 
Affecting  Approximately  0.01  Acre  of  Land- 
Alex  Biles— Tract  No.  BR-216F— Washington 
County,  Tennessee,  Boone  Lake. 

E6.  Abandonment  of  TVA  Easement  Rights 
Affecting  Approximately  16.5  Acres  of 
Land — McKinnon  Bridge  Company,  Inc. — 
Tract  Nos.  WBR-1608F.  -1609F,  and 
-1610F— Loudon  County,  Tennessee.  Watts 
Bar  Lake. 

E7.  Grant  of  Permanent  Easement  Affiecting 
12.04  Acres  of  Land  for  a  Highway  Right-Of- 
Way— Tennessee  Department  of 
Transportation— Tract  No.  XTGR-159H— 
Marion  County,  Tennessee,  Cuntersville 
Lakn. 

E8.  Sale  of  Noncommercial,  Nonexclusive 
Permanent  Easement  Affecting  0.16  Acre  of 
Land  for  Construction  and  Maintenance  of 
Recreational  Water  Use  Facilities— Alan 
Kuntz— Tract  No.  XTELR-113RE— Loudon 
County,  Tennessee,  Tellico  Lake. 


P— Unclassified 

Fl.  License  to  Science  Applications 
International  Corporation  to  Use  and 
Distribute  the  On-Line  Diagnostic  Monitoring 
System  Software  and  Information. 

F2.  Filing  of  Condemnation  Case. 

INFORMATION  ITEMS: 

1.  Realignment  of  Hydro  Benefit  to 
Residential  Consumers. 

2.  Jobs  and  EducaHon  Bill  Credit  Program. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Alan  Carmichael,  Vice  President, 
Government  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxviile.  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-*412. 

Dated:  May  5, 1993. 
Edward  S.  Christenbuiy, 
General  Counsel  and  Secretary. 
(FR  Doc.  93-11041  Filed  5-6-93;  10:01  am] 
MUJNO  cooe  aiM-fl*^ 
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Corrections 


Ffldaral  RegistBr 
Vol.  58,  No.  88 
Monday.  May  10,  1993 


TWs  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  o(  previously 
published  Presldentiai,  Rule,  Proposed  Rule. 
and  Notice  documents.  These  connections  are 
prepared  by  the  Ofltce  of  the  Federal 
Register.  Agency  prepared  correction  are 
issued  as  sigr^ed  documents  ar>d  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  \ 

(Project  Na  2389-01 2-M«in«] 

Edwards  Manufacturing  Co.;  Intent  to 
Prepare  an  Environmental  Impact 
Statement 

Correction 

In  notice  document  93-9467 
beginning  on  page  21715  in  the  issue  of 
Friday,  April  23, 1993,  in  the  third 
column,  under  the  subject  heading, 
"April  29.  1993"  should  read  "April  19, 
1993". 

MLUNO  COD«  «S(»«1.0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Services 

Tetanus/Diptheria  and  Tetanus  Vaccine 
Information  Materiaia 

Correction 

In  notice  docimient  93-7767 
beginning  on  page  17603  in  the  issue  of 
Monday,  April  5. 1993,  make  the 
following  correction: 

On  page  17605,  before  the  file  line  at 
the  bottom  of  the  page,  insert  "Td-Int. 
April  5, 1993." 

BtUINO  COOC  160941.0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[l(H)2(M2ia05;  1-29559] 

Tvvin  Falls  County,  ID.  Hub  Butte 
Landfill  Proposal;  Intent  To  Prepare  an 
Environmental  Impact  Statement/Plan 
AmerKiment 

Corrertjon 

In  notice  document  93-5683 
beginning  on  page  13640,  in  the  issue  of 


Friday,  March  12, 1993,  make  the 
following  correction: 

1.  On  page  13641,  in  the  first  column, 
in  land  aescription  T.  11  S.,  R.  17  E.,  in 
Sec.  32,  in  the  first  line  insert  a  comma 
after  "W^A",  and  the  second  line  should 
be  removed. 

BlUJNa  COOC  160»«1-O 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Pan  3 


RiN  2900-AG17 

Dependency  and  Indemnity 
Compensation  Reform  Act  of  1992 

Correction 

In  rule  document  93-9736  beginning 
on  page  25561  in  the  issue  of  Tuesday, 
April  27, 1993,  make  the  following 
correction: 

§3.5    [Corrected] 

On  page  25561,  in  the  third  column, 
in  §  3.5(e)(1),  in  the  fifth  line,  insert 
"the"  after  "be". 

BlUma  CODE  150S41-0 


Monday 
May  10.  1993 


Part  II 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  89 
ICQO  91-050] 
roN2115-AE09 

Waters  on  Which  Certain  Inland 
Navigation  Rulea  Apply 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  regulations  implementing  the  Inland 
Navigation  Rules  by  defining  certain 
portions  of  the  Gulf  Intracoastal-Coastal 
Waterway  as  waters  "specified  by  the 
Secretary".  This  will  allow  towboat 
operators  on  designated  portions  of  the 
Gulf  Intracoastal  Waterway  to  use  a  rule 
designed  for  certain  rivers  and  narrow 
waterways,  exempting  them  from  using 
white  masthead  lights,  thus  improving 
navigation  safety. 
EFFECTIVE  DATE:  July  9,  1993.  . 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
■  Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  room  3406. 
Washington,  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Mcmday  through 
Friday,  except  Federal  holiday^.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  Epstein,  Navigation  Rules  and 
Information  Branch,  Office  of 
Navigation  Safety  and  Waterway 
Services.  (202)  267-0352  or  (202)  267- 
0357. 

SUPPLEMENTARY  INFORMATION: 

Drafting  InfbrmatioB 

The  principal  persons  involved  in 
drafting  this  document  are  Jonathan 
Epstein,  Project  Manager,  Office  of 
Navigation  Safety  and  Waterway 
Services,  and  Helen  Boutrous,  Project 
Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  September  18, 1992.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  "Waters  on  Which 
Certain  Inland  Navigation  Rules  Apply" 
in  the  Federal  Register  (57  FR  43169). 
The  Coast  Guard  received  four  letters 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

Under  the  Inland  Navigation  Rules 
Act  of  1980  (Pub.  L  96-591.  33  U.S.C 


2001  et  seq.).  Congress  delegated  to  the 
Secretary  of  Transportation  authority  to 
si}ecify  waters  on  which  certain  Inland 
Navigation  Rules  apply  in  order  to  best 
meet  the  navigational  needs  in  these 
areas.  The  Secretary  of  Transportation 
delegated  this  authority  to  the  Coa.st 
Guard  (49  CFR  1.46(n)(14)). 

In  1989.  the  American  Waterways 
Operators.  Inc.,  representing  many  of 
the  towboat  operators,  raised  concerns 
about  glare  and  reflection  of  the 
masthead  lights  off  of  large  tows  when 
pushing  ahead  on  the  Gulf  Intracoastal 
Waterway.  Based  on  recommendations 
from  both  the  Navigation  Safety 
Advisory  Council  and  the  Towing 
Safety  Advisory  Council,  the  Coast 
Guard  is  amending  33  CFR  part  89  so 
that  Inland  Rule  24(i)  will  apply  to 
specified  portions  of  the  Gulf 
Intracoastal  Waterway.  This  will  allow 
towboat  operators  to  extinguish  their 
masthead  lights,  except  when 
approaching  or  crossing  certain 
designated  ship  channels. 

Discussion  of  Comments  and  Changes        Small  Entities 


Another  comment  expressed  concern 
that  the  Coast  Guard  would  include 
questions  about  the  twelve  designated 
areas  along  the  Gulf  Intracoastal 
Waterway  on  future  licensing  exams.     ^ 
Questions  concerning  licensing  and 
testing  are  beyond  the  scope  of  this 
rulemaking.  A  copy  of  the  comment, 
however,  has  been  forwarded  to  the 
appropriate  Coast  Guard  authority. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
the  "Department  of  Transportation 
Regulator\'  Policies  and  Procedures"  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  unnecessary. 
No  additional  costs  will  be  incurred. 
This  rule  merely  requires  white 
masthead  lights  to  be  turned  on  and  off 
at  appropriate  points  along  the  Gulf 
Intracoastal  Waterway,  for  safety 
reasons. 


The  Coast  Guard  received  four 
comments  in  response  to  the  proposed 
rule.  Comments  from  the  American 
Waterways  Opwators  and  American 
Commercial  Barge  Line  Company 
strongly  endorsed  the  rule. 

One  comment  requested  that  the 
Coast  Guard  define  the  terms  "EHL" 
and  "WHL"  as  used  in  the  proposed 
rule.  The  final  rule  indicates  that  the 
terms  are  acronyms  for  "East  of  Harvey 
Locks"  and  "West  of  Harvey  Locks"  and 
denote  mile  marks.  The  same  comment 
also  noted  that  the  Cochrane  Bridge, 
referenced  in  §  89.25(f),  was  replaced  in 
1985  and  questioned  whether  me 
replacement  bridge  carries  the  name  of 
the  previous  bridge.  The  Coast  Guard 
has  verified  that  the  replacement  bridge 
carries  the  same  name. 

The  same  comment  also  suggested 
that  the  Coast  Guard  more  stringently 
enforce  existing  lighting  standards  for 
tow  vessels  on  the  Gulf  Intracoastal 
Waterway.  The  Coast  Guard  has  long 
recognized  the  problem  of  adequate 
sidelights  on  bcu^es.  These  enforcement 
concerns  will  be  forwarded  to  local 
Coast  Guard  Districts.  However,  since 
towboat  operators  on  the  Gulf 
Intracoastal  Waterway  almost 
exclusively  push  ahead,  their  barges  are 
lighted  not  only  with  side  lights  but 
with  a  special  Hashing  yellow  light  in 
accordance  with  Inland  Rule  24(f)(i). 
Therefore,  the  Coast  Guard  has 
determined  that  barges  will  be 
sufficiently  lighted  under  these  rules  to 
meet  the  navigational  needs  of  the  Gulf 
Intracoastal  Waterway. 


No  comments  were  received  regarding 
the  impact  of  the  rule  on  small  entities. 
This  rule  exempts  towboat  operators 
from  using  white  masthead  lights  on 
designated  portions  of  the  Gulf 
Intracoastal  Waterway.  This  rule  will 
impose  no  additional  costs.  Therefore, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantia!  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
fiedaralism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Under  Federal  law,  authority  to  issue 
regulations  to  implement  the  Inland 
Navigational  Rules  is  vested  in  the 
Secretary  of  Transportation  and 
delegated  to  the  Coast  Guard.  Therefore, 
the  Coast  Guard  intends  this  rule  to 
preempt  State  action  addressing  this 
subject  matter. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
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Ck)mmandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  This  rule  exempts 
towboat  operators  from  using  white 
masthead  lights  on  designated  portions 
of  the  Gulf  Intracoastal  Waterway  and 
clearly  will  have  no  impact  on  the 
environment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  8B 

Navigation  (water),  Reporting  and 
recordkeeping  requirements. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  89  as  follows: 

PART  89— INLAND  NAVIGATION 
RULES:  IMPLEMENTING  RULES 

1.  The  authority  citation  for  part  89 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2071;  49  CFR 
1.46(n)(14). 

2.  Section  89.25  is  revised  to  read  as 
follows: 

1 89.25    Waters  upon  which  Inland  RulM 
»<aKII).  14<d),  and  15(b)  apply. 

Inland  Rules  9(a)(ii),  14(d).  and  15(b) 
apply  on  the  Great  Lakes,  the  Western 
Rivers,  and  the  following  specified 
waters: 

(a)  Tennessee-Tombigbee  Waterway. 

(b)  Tombigbee  River. 

(c)  Black  Warrior  River. 

(d)  Alabama  River. 

(e)  Coosa  River. 


(f)  Mobile  River  above  the  Cochrane 
Bridge  at  St.  Louis  Point. 

(g)  Flint  River. 

(h)  Chattachoochee  River. 

(i)  The  Apalachicola  River  above  its 
confluence  with  the  Jackson  River. 

3.  Section  89.27  is  added  to  read  as 
follows: 

§89.27    Wat*rs  upon  which  Inland  R  uls 
24(1)  appllM. 

(a)  Inland  Rule  24(i)  applies  on  the 
Western  Rivers  and  the  specified  waters 
listed  in  §  89.25  (a)  through  (i). 

(b)  Inland  Rule  24(i)  apphes  on  the 
Gulf  Intracoastal  Waterway  from  St. 
Marks,  Florida,  to  the  Rio  Grande, 
Texas,  including  the  Morgan  City-Port 
Allen  Alternate  Route  and  the 
Galveston-Freeport  Cutoff,  except  that  a 
power-driven  vessel  pushing  ahead  or 
towing  alongside  shall  exhibit  the  lights 
required  by  Inland  Rule  24(c),  while 
transiting  within  the  following  areas: 

(1)  St.  Andrews  Bay  from  the 
Hathaway  Fixed  Bridge  at  Mile  284.6 
East  of  Harvey  Locks  (EHL)  to  the 
DuPont  Fixed  Bridge  at  Mile  295.4  EHL. 

(2)  Pensacola  Bay,  Santa  Rosa  Soimd 
and  Big  Lagoon  from  the  Light  "10"  off 
of  Trout  Point  at  Mile  176.9  EHL  to  the 
Pensacola  Fixed  Bridge  at  Mile  189.1 
EHL. 

(3)  Mobile  Bay  and  Bon  Secour  Bay 
from  the  Dauphin  Island  Causeway 
Fixed  Bridge  at  Mile  127.7  EHL  to  Little 
Point  Qear  at  Mile  140  EHL. 

(4)  Mississippi  Sound  from  Grand 
Island  Waterway  Light  "1"  at  Mile  53.8 
EHL  to  Light  "40"  off  the  West  Point  of 
Dauphin  Island  at  Mile  118.7  EHL. 

(5)  The  Mississippi  River  at  New 
Orleans.  Mississippi  River-Gulf  Outlet 


Canal  and  the  Inner  Harbor  Navigation 
Canal  from  the  junction  of  the  Harvey 
Canal  and  the  Algiers  Alternate  Route  at 
Mile  6.5  West  of  Harvey  Locks  (WHL)  to 
the  Michoud  Canal  at  Mile  18  EHL. 

(6)  The  Calcasieu  River  from  the 
Calcasieu  Lock  at  Mile  238.6  WHL  to 
the  Ellender  Lift  Bridge  at  Mile  243.6 
WHL. 

(7)  The  Sabine  Neches  Canal  from 
mile  262.5  WHL  to  mile  291.5  WHL. 

(8)  Bolivar  Roads  from  the  Bolivar 
Assembhng  Basin  at  Mile  346  WHL  to 
the  Galveston  Causeway  Bridge  at  Mile 
357.3  WHL. 

(9)  Freepwrt  Harbor  from  Surfside 
Beach  Fixed  Bridge  at  Mile  393.8  WHL 
to  the  Bryan  Beadi  Pontoon  Bridge  at 
Mile  397.6  WHL. 

(10)  Matagorda  Ship  Channel  area  of 
Matagorda  Bay  from  Range  "K"  Front 
Light  at  Mile  468.7  WHL  to  the  Port 
O'Connor  Jetty  at  Mile  472.2  WHL. 

(11)  Corpus  Christi  Bay  from  Redfish 
Bay  Day  Beacon  ''55"  at  Mile  537.4 
WHL  when  in  the  Gulf  Intracoastal 
Waterway  main  route  or  from  the  north 
end  of  Lydia  Ann  Island  Mile  531. lA 
when  in  the  Gulf  Intracoastal  Waterway 
Alternate  Route  to  Corpus  Christi  Bay 
LT  76  at  Mile  543.7  WHL. 

(12)  Port  Isabel  and  Brownsville  Ship 
Channel  south  of  the  Padre  Island 
Causeway  Fixed  Bridge  at  Mile  665.1 
WHL. 

Dated:  April  9. 1993. 
W.J.  Ecker, 

Hear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Watennjy  Services. 
(FR  Doc  93-10960  Filed  5-7-93;  8:45  am) 
BILUNO  COOe  4*10-14-M 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  164 

46  CFR  Part  35 

[COO  91-203.  »1-IM>4, 91-222] 

RIN  2115-AEOO,  AE03,  AE12 

Navigation  Undarway;  Tankara 

agency:  Coast  Guard,  DOT. 
ACnOM:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
consolidating  three  proposed  rules  into 
one  final  rule  requiring  tankers  of  1,600 
or  more  gross  tons  (GT)  when  operating 
on  the  navigable  waters  of  the  United 
States  to  navigate  with  two  officers  on 
the  bridge  and  an  adequate  engineering 
watch,  including  a  licensed  engineer  in 
the  machinery  spaces.  Restrictions  are 
also  imposed  on  use  of  an  auto  pilot  by 
these  tankers.  These  actions  are  required 
by  statute.  This  final  rule  will  provide 
additional  tanker  navigation  safety 
requirements  to  reduce  the  incidence  of 
tanker  casualties. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  July  9, 1993.  The  Director 
of  the  Federal  Register  approves  as  of 
July  9, 1993.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margie  Hegy,  Short  Range  Aids  to 
Navigation  Division,  (G-NSR-3),  267- 
0415. 

SUPPLEMENTARY  MFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Paul  Jewell,  Project 
Manager,  OPA  90  staff  and  Joan 
Tilghman,  Project  Counsel,  OPA  90 
staff. 

Regulatory  History 

This  final  rule  combines  three  related 
Coast  Guard  rulemakings  that  were 
published  separately.  Those 
rulemakings  were:  "Use  of  Automatic 
Pilot:  Area  Restrictions  and  Performance 
Requirements"  (CGD  91-204), 
"Unattended  Machinery  Spaces: 
Operating  Requirements"  (CGD  91-203). 
and  "Second  Officer  on  the  Bridge" 
(CGD  91-222). 

On  January  3, 1992,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NTRM)  entitled  "Tank 
Vessels:  Automatic  Pilot  Use;  Area 
Restrictions  and  Performance 
Requirements"  in  the  Federal  Register 
(57  FR  514).  The  Coast  Guard  received 


26  letters  commenting  on  the  proposal. 
Because  of  the  comments  received,  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  was  published  on 
October  2, 1992.  entitled  "Use  of 
Automatic  Pilot:  Area  Restrictions  and 
Performance  Requirements"  (57  FR 
45667).  Seventeen  letters  were  received 
commenting  on  the  SNPRM.  Both  of 
these  rulemaking  documents  proposed 
to  designate  waters  where  certain  r&nk 
vessels  would  be  allowed  to  operate 
with  the  auto  pilot  engaged. 

On  April  9,  1992,  the  Coast  Guard 
published  a  NPRM  entitled 
"Unattended  Machinery  Spaces:. 
Operating  Requirements"  in  the  Federal 
Register  (57  FR  12378).  That  NPRM 
proposed  to  allow  certain  tankers  to 
operate  with  unattended  machinery 
spaces.  The  Coast  Guard  received  159 
letters  commenting  on  the  proposal. 
Most  of  those  letters  objected  to  the 
proposal,  and  on  October  2.  1992,  the 
Coast  Guard  published  a  SNPRM.  The 
SNPRM  proposed  to  require  the 
machinery  spaces  to  be  attended 
continuously.  The  Coast  Guard  received 
10  letters  commenting  on  the  SNPRM. 

On  October  2, 1992.  the  Coast  Guard 
also  pubUshed  a  NPRM  entitled 
"Second  Officer  on  the  Bridge"  in  the 
Federal  Register  (57  FR  45664).  The 
NPRM  proposed  to  require  that  two 
Ucensed  officers  be  on  the  bridge  of 
certain  tankers  when  in  the  internal 
waters  of  the  U.S.  The  Coast  Guard 
received  27  letters  commenting  on  this 
proposal. 

No  public  hearings  were  requested  for 
the  most  recent  rulemakings  and  none 
was  held. 

Background  and  Purpose 

The  Oil  Pollution  Act  of  1990  (OPA 
90)  (Pub.  L.  101-380)  requires  a  number 
of  tanker  navigation  safety  rules.  Section 
4114(a)  of  OPA  90  directs  the  Coast 
Guard  to  define  the  conditions  under, 
and  designate  the  waters  upon,  which 
tank  vessels  subject  to  46  U.S.C.  3703 
may  operate  with  the  auto  pilot  engaged 
or  with  an  unattended  engine  room.  For 
tankers  1.600  GT  or  more  subject  to  46 
U.S.C.  8502,  section  4116(b)  directs  the 
designation  of  U.S.  waters  where  a 
second  officer  must  be  on  the  bridge. 

The  Coast  Guard  has  determined  that 
this  rule  should  also  apply  to  foreign 
flag  tankers  and  U.S.  tankers  sailing  on 
registry  because  these  tankers  pose  a 
similar  risk  to  the  environment  as 
tankers  subject  to  46  U.S.C.  8502. 
Therefore,  under  the  authority  of  section 
12  of  the  Ports  and  Waterways  Safety 
Act  (33  U.S.C.  1231)  and  46  U.S.C.  8502 
this  final  rule  applies  to  all  tankers  of 
1,600  GT  or  more  when  in  the  navigable 
waters  of  the  United  States.  This  rule: 


(1)  Designates  areas  where  automatic 
pilots  may  be  used;  (2)  prohibits 
op>eration  with  unattended  machinery 
spaces;  and  (3)  requires  the  tankers  to 
navigate  with  at  least  two  officers  on  the 
bridge. 

Discussion  of  Comments  and  Changes 

A  number  of  the  comments  received 
addressed  the  three  proposed  rules  in 
general  and  also  provided  specific 
comments  on  the  individual  provisions 
of  the  proposed  rules.  The  majority  of 
the  comments  supported  the  proposed 
rules,  and  many  stated  that  the  Coast 
Guard  should  extend  the  rules  to 
include  other  vessels.  The  reason  given 
was  that  navigation  safety  rules  are 
appropriate  not  only  for  tankers  but  for 
all  vessels  that  pose  a  risk  to  the 
environment. 

There  were  a  number  of  comments 
that  addressed  specifically  including 
both  towing  vessels  and  barges  under 
the  rules  because  they  also  pose  a  risk 
to  the  environment.  Some  of  the 
comments  stated  that  Congress  clearly 
intended  these  rules  to  apply  to  towing 
vessels.  There  also  were  comments  that 
supported  excluding  towing  vessels  and 
barges  fi-om  the  scope  of  the  rules 
because  towing  vessels  are  operated 
differently  from  tankers.  These  latter 
comments  stated  that  applying  the  rules 
to  towing  vessels  would  increase 
operating  expenses  without  a 
commensurate  increase  in  safety  or 
would  adversely  affect  the  safety  of 
towing  vessels  and  tank  barges. 

OPA  90  requires  that  the  Coast  Guard 
designate  waters  where  most  tankers 
must  navigate  with  additional 
navigational  safeguards.  Congress 
expressed  its  desire  that  the  Coast  Guard 
implement  these  rules  for  tankers  in  an 
expeditious  manner.  The  Coast  Guard 
does  not  want  to  delay  further  the 
implementation  of  the  tanker-specific 
rules  to  include  other  vessels,  but  may 
consider  initiating  a  separate 
rulemaking  under  other  authority  to 
expand  the  apphcabihty  of  the 
requirements  set  out  in  the  final  rule. 

The  proposed  rules  referred 
separately  to  tankers  and  integrated  tug 
and  barge  units  (ITBs)  certificated  to 
operate  as  tankships.  ITBs  inspected 
and  certificated  to  operate  as  tankships 
are  considered  by  the  Coast  Guard  to  fall 
within  the  definition  of  tanker. 
Consequently,  it  is  not  necessary  to 
designate  ITBs  as  a  separate  and  distinct 
category  of  tanker.  Language  specifically 
defining  ITBs  as  tankers  is  included  in 
the  final  rule. 

One  comment  requested  the  Coast 
Guard  to  clarify  whether  the  three 
proposed  rules  applied  to  foreign 
tankers  enroute  to  Canadian  ports  and 
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transiting  U.S.  waters  in  the  Strait  of 
Juan  de  Fuca. 

U.S.  waters  in  the  Strait  of  Juan  de 
Fuca  are  internal  waters  of  the  United 
States.  Tankers  transiting  the  internal 
waters  of  the  U.S.  are  subject  to  this 
rule.  The  principle  of  innocent  passage 
only  applies  to  vessels  transiting  the 
territorial  seas  of  the  U.S. 

Unattended  Machinery  Spaces 

Most  of  the  comments  agreed  that 
tankers  should  operate  with  a  licensed 
engineer  in  the  machinery  spaces.  One 
comment  stated  that  tankers  should  be 
prohibited  from  operating  with  their 
machinery  spaces  imattended  out  to 
twelve  nautical  miles  from  shore. 

Section  4114(a)  of  OPA  90  specifies 
that  this  rule  applies  only  on  tne 
navigable  waters  of  the  United  States. 
As  defined  in  33  U.S.C.  2701.  navigable 
waters  an  the  waters  of  the  United 
States,  including  the  territorial  sea.  This 
rule  cannot  be  extended  out  to  twelve 
miles  under  section  4114(a),  because  the 
territorial  sea  extends  only  three  miles 
from  the  territorial  sea  baseline. 
Extending  the  applicability  of  this  rule 
under  other  authority  may  be  the  subject 
of  a  later  Coast  Guard  action.  The  final 
nale  sets  requirements  for  those  areas 
thst  Congress  beheved  merited  special 
attention. 

Three  comments  stated  that  the  rule 
should  not  require  the  engineer  to  be  in 
a  specific  location,  because  there  are 
instances  when  the  licensed  engineer's 
presence  in  the  main  control  space  or 
some  other  location  within  the 
machinery  spaces  would  be  more 
appropriate. 

the  purpose  of  the  rule  is  to  ensure 
that  a  licensed  engineer  is  monitoring 
the  engineering  system's  performance 
and  is  available  to  take  immediate 
corrective  action  when  necessary.  A 
restrictive  reading  of  the  International 
Maritime  Organization  (IMO)  definition 
of  machinery  spaces  could  lead  to  the 
conclusion  that  the  engineer's  presence 
in  the  main  control  station  is  not 
sufficient  to  comply  with  this  rule. 
However,  such  a  limited  scope  is  not 
consistent  with  the  Coast  Guard's  intent. 
The  final  rule  has  been  clarified  to  allow 
the  licensed  engineer  to  monitor  the 
systems  and  take  the  necessary 
corrective  action  from  the  main  control 
station. 

The  majority  of  comments  to  both  the 
NPRM  and  SNPRM  endorsed  having  a 
licensed  engineer  in  the  machinery 
spaces  when  a  tanker  is  transiting  any 
navigable  waters  of  the  U.S.  One 
comment  stated  that  tankers  should  be 
permitted  to  operate  with  unattended 
machinery  spaces  when  in  the  territorial 
sea  except  in  specified  high  risk  areas. 


Another  comment  said  that  having  a 
licensed  engineer  in  the  machinery 
spaces  of  highly  automated  vessels 
would  not  improve  safety.  That 
comment  indicated  that  certain  * 

automated  vessels  with  safety  faatiu«s 
beyond  the  minimum  requirements 
prescribed  for  automated  plant 
certification,  should  be  allowed  to 
operate  without  an  engineer  attending 
the  machinery  spaces.  For  safety  reasons 
the  Coast  Guard  believes  that  most 
tankers  in  the  navigable  waters  of  the 
U.S.  should  have  a  licensed  engineer 
immediately  available  in  the  machinery 
spaces  to  respond  to  alarms  and  take 
manual  control  when  necessary. 

Second  Officer  on  the  Bridge 

Fourteen  comments  supported  the 
provision  requiring  two  officers  on  the 
bridge.  Many  of  those  comments  stated 
that  navigating  with  two  hcensed 
officers  on  the  bridge  when  the  vessel 
was  operating  in  pilotage  waters  was 
already  a  common  maritime  practice 
reguired  by  most  tanker  owners. 

"Two  comments  did  not  support  the 
proposed  rulemaking.  One  comment 
stated  that  two  officers  were  not 
necessary  as  long  as  the  one  officer  on 
watch  was  well  rested,  competent,  and 
qualified.  The  other  comment  felt  that 
an  additional  oHicer  would  be  a 
distraction  to  the  person  piloting  the 
vessel. 

Standard  maritime  practice  dictates 
that  two  officers  be  on  the  bridge  when 
a  tanker  is  in  pilotage  waters.  More 
importantly,  in  OPA  90  Congress  has 
recognized  the  difficulty  and 
complexity  of  tanker  navigation  close  to 
shore  by  requiring  the  Co^  Guard  to 
designate  waters  where  having  a  second 
licensed  officer  will  facilitate  safe 
operations. 

One  comment  letter  expressed  neither 
explicit  support  nor  opposition  to  the 
rule  but  dted  a  list  of  tanker  casualties 
that  occurred  with  two  officers  on  the 
bridge.  Another  comment  questioned 
whether  any  recent  tanker  casualties 
occurred  because  there  was  only  one 
officer  on  the  bridge. 

The  Coast  Guard  recognizes  that  there 
have  been  tanker  casualties  that  have 
occurred  with  two  or  more  officers  on 
the  bridge.  However,  there  are  recent 
instances  where  tanker  casualties 
occxurad  due  to  error  by  the  sole 
licensed  deck  officer  on  watch.  The  T/ 
V  WORLD  PRODIGY  groundina  and 
spill  in  1989  is  an  example  of  the  type 
of  accident  that  this  rule  should  help 
prevent 

One  comment  stated  that  the  rule 
should  use  the  term  "licensed  deck 
officers"  to  preclude  using  other 
licensed  officers,  such  as  engineering  or 


radio  officers,  in  complying  with  this 
rule.  A  similar  comment  stated  that  the 
duties  of  the  two  officers  should  be 
specified,  because  the  rule  as  written 
would  allow  either  officer  to  be  sleeping 
as  long  as  both  were  presented  on  the 
bridge.  Another  comment  questioned 
whether  the  pilot  was  considered  a 
licensed  officer  for  the  purposes  of  this 
rule. 

The  Coast  Guard  has  revised  the 
terminology  in  the  second  officer 
provision  of  this  rule  to  specify  that  two 
licensed  deck  officers  must  be"on 
watch"  on  the  bridge  to  ensure  that  both 
of  these  officers  are  serving  in  an  official 
capacity  and  not  sleeping  or  performing 
other  tasks  unrelated  to  Uie  navigation 
of  the  tanker.  The  rule  now  specifies 
that  in  waters  whore  a  pilot  is  required, 
the  master  or  a  mate  must  be  on  the 
bridge  along  with  the  pilot.  The  rule 
will  allow  one  officer  to  concentrate  on 
the  safe  movement  of  the  tanker  through 
the  waterway,  while  the  other  officer 
assists  as  necessary  with  navigation  and 
performs  other  important  watch 
functions.  In  areas  where  pilots  are  not 
requirad,  at  least  two  licensed  deck 
officers  must  be  on  the  bridge  to 
navigate  the  tanker  safely. 

The  NPRM  stated  that  in  fifteen 
States,  a  foreign  flag  or  U.S.  registered 
vessel  is  required  only  to  pay  a  pilotage 
fee  in  the  State's  pilotage  waters.  Some 
comments  read  this  statement  as  the 
Coast  Guard's  interpretation  of  pilotage 
laws.  One  comment  believed  the  Coast 
Guard  endorsed  this  practice. 

The  Coast  Guard  is  aware  of  fifteen 
States  which  do  not  have  compulsory 
pilotage  laws  and  mentioned  tnat  fact  to 
dispel  any  notion  that  foreign  trade 
tankers  were  already  required  to 
navigate  with  two  licensed  officers  on 
the  bridge.  The  Coast  Guard's 
description  of  existing  practices  is  not 
an  endorsement. 

A  number  of  the  letters  supporting  the 
second  officer  provision  stated  that  a 
second  officer  should  be  required  in  all 
navigable  waters  of  the  U.S.  The 
comments  stated  that  extending  the 
requirement  to  all  navigable  waters 
would  reflect  good  marine  practice, 
would  ensure  that  an  additional  officer 
is  assisting  with  the  navigation  in  the 
generally  congested  areas  at  the 
entrance  to  harbors,  and  would  make 
the  final  rule  less  confusing  to  the 
mariner.  This  change  would  also  make 
the  second  officer  provision  consistent 
with  the  applicability  of  the  unattended 
machinery  spaces  and  auto  pilot 
provisions  of  the  rule. 

The  Coast  Guard  agrees  with  the 
comments  and  has  removed  the 
limitation  to  internal  waters  from 
§  164.13(c)  thus  making  the  rule  subject 
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to  the  general  applicability  provisions  of 
$  164.01,  which  hicludes  all  navigable 
waters  of  the  U.S.,  (except  the  St. 
Lawrence  Seaway).  This  will  not  be  a 
substantial  added  burden,  because  the 
re<mirement  would  add  only  a  small 
additional  time  (20  minutes  at  nine 
knots)  during  the  voyage  when  two 
officers  would  be  required  to  be  on  the 
bridge.  It  also  should  increase  the 
likelihood  that  the  tanker  will  navigate 
safely  in  what  are  generally  congested 
approaches  to  U.S.  harbora.  The  impact 
of  this  change  on  vessels  certificated 
only  for  Great  Lakes  service  or  Lakes, 
Bays,  and  Sounds  (LBS)  service  is 
discussed  below. 

One  letter  stated  that  the  second 
officer  requirement  should  apply  when 
a  tanker  is  within  one-half  hour 
steaming  time  fi-om  shore,  because  there 
are  rocks  and  shoals  that  far  out  to  sea. 
The  final  rule  applies  in  the  navigable 
watera  of  the  U.S.  A  rule  which  applies 
when  a  vessel  is  one-half  hour  steaming 
time  from  shore  would  be  inexact  and 
confusing  to  mariners  and  enforcement 
officers  alike.  Because  such  a  standard 
would  vary  with  each  tanker,  and 
possibly  extend  beyond  the  navigable 
watera  of  the  U.S.,  the  Coast  Guard  did 
not  incorporate  the  suggestion  into  the 
rule. 

One  comment  noted  that  having  two 
officere  on  the  bridge  when  approaching 
port  is  something  that  vessels  have  done 
for  100  years.  The  comment  stated  that 
instead  of  implementing  the  rule,  the 
Coast  Guard  should  require  tankera  to 
hire  a  local  quartermaster  to  steer  the 
vessel,  arguing  that  local  guartermasters 
would  greatly  enhance  safety  in  U.S. 
waterways. 

The  pereon  steering  the  tanker, 
whether  a  local  Quartermaster  or  a 
member  of  this  snip's  crew,  should 
follow  the  directions  of  the  watch 
officer  or  pilot.  The  helmsman  should 
neither  be  expected,  nor  allowed,  to 
make  decisions  regarding  the  helm 
commands  or  courses  steered,  but 
should  only  execute  the  steering 
commands  given.  Consequently,  the 
Coast  Guard  does  not  believe  that 
requiring  a  local  quartermaster  would 
result  in  safer  navigation  than 
navigating  with  two  licensed  officera. 
The  Coast  Guard  does  not  intend  to 
require  tanker  mastere  to  hire  a  local 
quartermaster  to  steer  the  vessel. 

Seven  comments  were  received  that 
discussed  the  proposed  exemption  for 
small  tankera  certificated  only  for 
operation  on  Great  Lakes  service  or  * 

Lakes,  Bays,  and  Soimds  (LBS)  service. 
All  but  one  of  the  comments  agreed  that 
small  tankera  should  be  exempt  from 
the  rule;  and  four  stated  that  the 
exemption  be  extended  to  include  other 


small,  special  purpose  tankera  with 
limited  areas  of  operation.  Some 
comments  argued,  however,  that  factora 
other  than  the  certificate  of  inspection 
should  be  considered  when  determining 
which  tankera  to  exempt.  Small  tanker 
ownere  and  operatora  noted  that, 
because  of  the  OPA  90-mandated  work- 
hour  limitations,  the  second  officer  rule 
could  be  economically  devastating.  The 
ownera  would  have  to  double  the  deck 
officer  complement  and  modify  their 
vessels  to  accommodate  the  extra 
officera.  The  comments  stated  that  the 
rule  would  not  increase  the  safety  of  the 
small  tankers  because  of  tanker  size, 
limited  routes,  and  officer  familiarity 
with  the  watera  navigated. 

The  Coast  Guard  does  not  wish  to 
impose  an  undue  burden  on  operators  of 
small  tankers.  For  the  reasons  set  out  in 
the  NPRM,  the  Coast  Guard  continues  to 
believe  that  small  coastal  tankers  on 
Umited  routes  pose  less  risk  to  health, 
safety,  and  the  environment  than  other 
tankera.  However,  a  blanket  exemption 
for  Great  Lakes  and  LBS  services  could 
allow  a  large  tanker  to  change  its  route 
and  become  exempt  from  the  rule 
simply  because  of  its  certificate.  Such 
an  exemption  would  be  inappropriate. 
Consequently,  the  provision  in  the 
proposed  rule  that  exempted  all  tankera 
certificated  to  operate  only  on  the  Great 
Lakes  or  only  on  Lakes,  Bays,  and 
Soimds  routes  has  been  eliminated, 
histead.  Coast  Guard  COTPs  will 
consider  deviations  from  the  rule  on  a 
case-by-case  basis.  A  deviation  may  be 
granted,  if  it  does  not  impair  the  safe 
navigation  of  the  vessel.  The  procedure 
by  which  a  tanker  owner  or  operator 
may  request  a  deviation  is  specified  in 
33  CFR  164.55. 

The  rule  is  intended  to  match  the  cost 
of  compliance  with  the  benefit  to  be 
gained.  In  striking  a  balance,  the  Coast 
Guard  believes  it  is  appropriate  to  take 
account  of  the  relative  risks  posed  by 
large  and  small  tankera.  For  the  reasons 
set  out  above,  the  best  approach  for 
achieving  a  cost/benefit  balance  for 
small  tankera  is  to  let  the  cognizant 
COTP  assess  the  risks  and  grant 
deviations  to  specific  vessels  or  transits 
as  appropriate. 

Use  of  Auto  Pilots 

Comments  stated  that  the  auto  pilot 
rule  should  apply  to  all  tank  vessels 
regardless  of  cargo  or  size  because  all 
tank  vessels  pose  risks.  One  comment 
stated  that  if  a  helmsman  was  not 
required  to  be  present,  an  auto  pilot 
feilure  on  a  small  tank  vessel  could 
cause  the  vessel  to  ground  or  collide 
with  another  vessel,  perhaps  resulting 
in  a  major  spill. 


In  the  auto  pilot  SNPRM,  the  Coast 
Guard  proposed  to  remove  46  CFR 
35.20-45,  which  governs  the  use  of  auto 
pilots  by  all  tank  ships,  and  to  add,  in 
33  CFR  164.13,  stringent  restrictions  on 
auto  pilot  use  by  a  limited  class  of  tank 
vessel.  Because  33  CFR  part  164  applies 
only  to  vessels  of  1,600  GT  or  more,  the 
use  of  an  auto  pilot  by  tank  ships  of  less 
than  1,600  GT  would  have  been 
imrestricted.  The  Coast  Guard  agrees 
that  small  tank  ships  should  be  required 
to  exercise  appropriate  care  when  using 
an  auto  pilot.  Consequently,  46  CFR 
35.20-45  is  retained  with  a  cross 
reference  to  the  more  restrictive  rules  in 
33  CFR  164.13  for  tankera  of  1,600  GT 
or  more.  Title  46  CFR  35.20-45  requires 
the  master  of  a  tank  ship  to  ensure  that 
when  the  auto  pilot  is  used  in  certain 
areas  or  circumstances  that:  (1)  It  is 
possible  to  immediately  establish 
manual  control;  (2)  a  competent  person 
is  ready  to  take  over  steering  control 
and;  (3)  the  changeover  from  automatic 
to  manual  steering  is  made  by,  or  imder 
the  supervision  of,  the  officer  of  the 
watch.  The  final  rule  adds  auto  pilot 
restrictions  to  33  CFR  164.13  for  tankera 
of  1,600  GT  or  more.  These  restrictions 
include  a  prohibition  on  auto  pilot  use 
in  certain  designated  areas  and  a 
requirement  that  a  qualified  helmsman 
be  stationed  at  the  helm. 

One  comment  generally  agreed  with 
the  auto  pilot  SNPRM,  but  suggested 
modification  to  allow  Captains  of  the 
Port  (COTPs)  discretion  in  permitting 
certain  vessels  with  an  auto  pilot  that  is 
part  of  an  integrated  navigation  system 
to  operate  without  restriction. 

In  the  auto  pilot  SNPRM,  the  Coast 
Guard  proposed  that  certain  tankera 
with  integrated  navigation  systems  be 
allowed  to  operate  with  such  systems 
engaged  even  in  traffic  separation 
schemes  and  shipping  safety  fairways 
where  use  of  an  auto  pilot  was 
otherwise  prohibited.  This  provision  is 
retained  in  the  final  rule.  Anchorage 
grounds  and  areas  within  one  half  mile 
from  shore  were  not  added  to  the  Ust  of 
areas  where  the  integrated  systems 
could  be  used,  because  the  variety  of 
circumstances  that  could  be 
encountered  in  those  areas  make  it 
imdesirable  to  grant  blanket  approval  to 
the  use  of  integrated  systems.  Tankera  in 
anchorage  grounds  or  that  are  within 
one  half  mile  bom  shore  are  generally 
maneuvering  at  a  slow  speed  where  an 
auto  pilot  would  not  be  effective. 

Two  comments  stated  that  the  COTPs 
also  should  have  discretion  to  restrict 
the  use  of  an  auto  pilot  in  additional 
watera  within  the  COTP  zone.  The  Coast 
Guard  does  not  agree.  It  is  in  the 
mariner's  and  the  Coast  Guard's  interest 
to  minimize  the  prospect  of  a  confusing 
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artay  of  rules  that  may  vary  from  port 
to  port.  The  Coast  Guard  finds  that  a 
single,  national  rule  will  fodUtate 
compliance. 

A  number  of  comments  did  not  agree 
that  the  one-half  mile  from  shore 
restriction  on  the  use  of  an  auto  pilot 
was  adequate  because  there  would  not 
be  sufficient  time  to  correct  an  auto 
pilot  failure.  The  comments  suggested 
restricting  the  use  of  an  auto  pilot  to 
greater  distances  from  shore. 

The  Coast  Guard  does  not  agree  that 
the  time  required  to  correct  an  auto  pilot 
failure  is  a  significant  safety 
consideration.  This  rule  requires  a 
helmsman  to  be  present  and  ready  at  all 
times  to  take  manual  control.  It  takes  a 
similar  amount  of  time  to  override  a 
modem  auto  pilot  and  take  manual 
steering  control  as  it  does  to  make  a 
course  change  by  tumins  the  wheel. 

Some  comments  stated  that  the  use  of 
an  advanced  auto  pilot  in  certain 
waters,  such  as  dredged  channels, 
should  not  be  permitted.  The  comments 
cited  other  imique  circiunstances  in 
specific  local  areas  of  operation  (such  as 
the  Florida  Keys,  New  York/New  Jersey 
harbor,  or  Delaware  Bay)  where  the  use 
of  an  auto  pilot  would  be  allowed  under 
this  rule  but  would  be  unsafe  because  of 
specific  existing  conditions. 

The  steering  of  a  tanker  is  affected  by 
the  distance  from  the  hull  to  bottom  of 
the  channel.  The  amount  of  imderkeel 
clearance  and  its  aff'ect  on  steering 
depend  on  the  draft  of  a  tanker  and  the 
depth  of  the  water.  Some,  but  not  all, 
tankers  have  so  little  underkeel 
clearance  in  dredged  channels  that  they 
should  not  operate  in  these  channels 
with  their  auto  pilot  engaged.  It  is  the 
duty  of  vessel  masters  and  pilots  to 
exercise  their  professional  judgment  and 
weigh  the  capabilities  of  the  auto  pilot 
and  the  specific  navigational  demands 
in  a  local  area.  Vessel  masters  and  pilots 
are  in  the  best  position  to  determine 
whether,  in  the  waters  where  the  final 
rule  allows  discretion,  the  use  of  an  auto 
pilot  is  safe  based  on  the  local 
conditions.  There  is  nothing  in  this  rule 
that  compels  a  tanker's  master  or  pilot 
to  use  an  auto  pilot,  and  the  Coast 
Guard  is  not  promoting  indiscriminate 
use  of  an  auto  pilot.  This  rule  is 
permissive  and  recognizes  that  an  auto 
pilot  is  a  navigational  tool  that,  when 
used  by  a  prudent  mariner  under 
appropriate  cinnunstances,  can  assist 
the  mariner  in  the  safe  transit  of  a 
tanker. 

Most  comments  supported  the 
requirement  that  a  qualified  individual 
be  present  at  the  helm  when  a  tanker  is 
operating  with  the  auto  pilot  engaged 
while  on  the  navigable  waters  of  the 
U.S.  One  dissenting  comment  suggested 


that  the  boredom  of  the  helmsman  and 
resulting  inattention  outweighed  the 
safety  advantages  of  having  a  qualified 
individual  at  the  helm.  Another 
dissenting  comment  stated  that  having  a 
helmsman  defeats  the  purpose  of  an 
auto  pilot. 

Under  current  regulations  (33  CFR 
164.11),  there  mxiat  be  a  person 
competent  to  steer  the  vessel  in  the 
wheelhouse  at  all  times.  Because  of  the 
risk  tankers  pose  to  the  environment, 
the  Coast  Guard  does  not  agree  the 
qualified  helmsman  on  tanxers  of  1,600 
gross  tons  or  more  should  be  allowed  to 
engage  in  other  duties  elsewhere  on  the 
bridge  when  the  auto  pilot  is  engaged 
pursuant  to  this  rule.  Having  a  qualified 
helmsman  at  the  helm  ensures  that 
someone  is  immediately  available  to 
disengage  the  auto  pilot  and  take 
manual  steering  control  in  an 
emergency. 

TTie  statute  cited  in  the  footnote  of  33 
CFR  164.11  has  been  superseded.  The 
Coast  Guard  has  added  a  provision  in 
this  rule  to  correct  that  footnote. 

Some  of  the  comments  noted  that  the 
Coast  Guard's  statement  in  the  SNPRM 
that  licensed  deck  officers  sometimes 
serve  as  helmsman  was  not  true  and  that 
we  should  prohibit  this  practice.  The 
Coast  Guard  knows  that  it  would  be 
unusual  for  a  large  tanker  to  have  the 
licensed  deck  officer  serving  as 
helmsmen.  The  discussion  of  the  issue 
in  the  SNPRM  focused  on  a  hmited 
group  of  small  tankers  that  have  limited 
space  in  the  pilothouse  and  that  are  not 
required  to  carry  individuals  qualified 
to  serve  as  helmsman.  The  Coast  Guard 
does  not  believe  that  it  is  appropriate  to 
prohibit  a  licensed  deck  officer,  master, 
or  pilot  from  steering  a  tanker. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  33  CFR 
164.03  for  incorporation  by  reference 
under  5  U.S.C  552  and  1  CFR  part  51. 
The  material  is  available  as  indicated  in 
that  section. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12201  and  not  significant  under 
the  "Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040:  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
the  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  unnecessary. 
The  rule  does  not  meet  any  of  the 
criteria  listed  in  paragraph  6(a)(2}  of  the 
Executive  Order.  This  rule  will  not 
result  in  annual  costs  of  $100  million: 
will  have  no  significant  adverse  effects 
on  competition,  employment,  or  other 
aspects  of  the  economy:  and  will  not 


result  in  a  major  increase  in  costs  and 
prices. 

The  rule  will  affect  tankers  of  1,600 
GT  or  more.  Tankers  must  comply  writh 
this  rule  only  when  underway  on  the 
navigable  waters  of  the  United  States, 
which  extends  out  to  3  nautical  miles 
seaward  from  the  territorial  sea  baseline. 
The  comments  received  on  the  NPRMs 
and  SNPRMs  support  the  Coast  Guard's 
position  that  the  provisions  of  the  rule, 
in  large  part,  codify  generally  accepted 
marine  practice.  According  to  the 
comments,  most  tanker  masters  already 
ensure  that  a  licensed  engineer  is 
attending  the  machinery  spaces  and  that 
more  than  one  deck  officer  is  on  the 
bridge  when  underway  in  most  of  the 
navigable  waters  of  the  United  States. 

There  will  be  no  cost  to  vessel  owners 
in  complying  with  the  automatic  pilot 
provisions  of  the  rule,  because  the  rule 
does  not  require  the  use  of  auto  pilots, 
it  only  prohibits  their  use  in  certain 
areas.  "The  rule  neither  requires 
equipment  nor  increases  crew  size. 

There  were  comments  from  owners  of 
small  tankers  who  indicate  that  the 
second  officer  requirement  would  cost 
as  much  as  $100,000  per  year  for  a 
tanker.  The  Coast  Guard  is  aware  of  10 
small  tankers  that  will  be  subject  to  this 
rule,  and  consequently,  subject  to  higher 
operating  costs.  If  all  ten  of  these  tanker 
owners  were  to  spend  $100,000  per  year 
to  provide  additional  deck  watch 
officers,  this  rule  would  cost  about  $1 
million  per  year.  The  owners  of  small 
tankers  are  free  to  request  deviation 
from  the  rule  which  could  significantly 
reduce  the  costs  of  compliance. 

The  overall  potential  oenefit  of  the 
rule  is  that  it  will  provide  increased 
protection  bom  oil  spills  for  U.S.  shores 
and  adjacent  waters.  However,  it  is  not 
possible  to  predict  the  number  of 
casualties  that  will  be  prevented  or  the 
amount  of  oil  that  would  be  spilled.  If 
even  one  moderate  spill  in  an 
environmentally  sensitive  area  is 
prevented,  the  benefits  are  expected  to 
outweigh  the  costs.  Requiring  two 
licensed  officers  on  the  bridge  of  tankers 
reduces  the  likehhood  that  a  serious  - 
navigational  error  will  occur  or  go 
unnoticed.  Requiring  a  licensed 
engineer  on  watch  in  the  machinery 
spaces  or  the  main  control  space  will 
ensure  prompt  attention  to  machinery 
faults.  Restricting  the  use  of  automatic 
pilots  will  promote  increased  vigilance 
and  quick  helm  resf>onse  to  emergency 
situations  in  restricted  waters. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
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a  subvtoitial  Bumbw  of  nuU-entitlM. 

"Small  entities"  include  independently 
owned  and  operated  small  bnsinessee 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns''  onder  section  3  of 
the  Small  Business  Act  flS  U.S.C  632). 
"Small  entities"  also  inchidis  small  not- 
for-profit  organizations  and  small 
govermnaotal  jozlsdictiaiis. 

The  poEtion  of  this  rulemaking  that 
requires  tankers  over  1300  ^xms  tons  to 
opeeats  in  the  aavigable  waters  of  the 
United  States  with  at  lecwt  two  licensed 
deck  officers  on  watch  on  the  bridge 
may  result  in  increased  operating  coats 
for  vessels  in  coastwise  trading  and 
would  likely  be  the  only  petoitial 
•coaomic  impact  of  interest  to  small 
entities.  Of  particular  concern  to  the 
Ceast  Goard  were  10  of  tlie  smallest 
tankers  that  are  subject  to  this  rule.  The 
Coast  Cuwd's  mialysis  of  its  records 
indicates  that  none  of  these  10  vessels 
are  operated  by  small  businesses. 
Operators  include  several  multinational 
oil  companies,  a  large  Federal  agency,  a 
Greet  Lakes  ore  fleet  operator,  and  a 
firm  that  owns  and  operates  a  fleet  of  25 
ships  and  600  barges.  Although  two 
firlns  forwarded  comments  that 
expiessed  economic  concerns  about 
effects  of  the  second  officer 
rsquirement,  neither  were  small 
businesses.  No  comments  on  economic 
effects  were  received  from  small 
entities. 

Additionally,  existing  provisions  for 
deviations  could  effectively  tier  the 
regulation,  were  small  entities  to  engage 
in  trade  regulated  by  this  rule.  While  tim 
Coast  Guard  did  not  include  specific 
exemptions.  Coast  Guard  COTPs  are 
authorized  to  consider  requests  for 
deviations  from  the  rule  on  a  case-by- 
casa  basis.  A  deviation  may  be  granted 
if  granting  the  deviation  does  not  impair 
the  safe  navigation  of  the  vessel  The 
procedure  by  which  a  tanker  owner  or 
operator  may  request  a  deviation  is 
specified  in  33  CFR  164.55.  Beyond  the 
deviation  procedures,  further  flexibility 
would  not  be  in  the  interest  of  sound 
environmental  policy. 

Because  the  portions  of  this  rule 
concerning  unattended  machinery 
spaces  and  the  use  of  auto  pilots  wiU 
impose  virtually  no  costs  on  the 
regulated  cemmnnity,  and  because  of 
the  drcumstancas  described  in  this 
discussion  on  small  entities  concerning 
the  second  officer  requirement,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(bT  of  the  Regulatory  Fle^dbility  Act 
that  this  rule  will  not  haves  significant 
economic  impeet  on  a  substantial 
number  of  smaff  entities. 


CoUactioa  at  lafonnatioa 

The  rule  contains  no  collecSaa  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.a 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  the 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Tne  Coast  Guard  received  a  number  of 
comments  on  its  preemption 
determination,  some  in  support  and 
some  in  opposition.  While  a  tanker 
covered  by  this  rule  is  operating  on  the 
navigable  waters  of  the  U.S.,  the  rule:  (1) 
Prohibits  (he  operation  with  unattendied 
machinery  spaces:  (2)  requires  that  a 
qualified  individual  be  at  the  halm;  and 
(3)  requires  two  officers  to  be  on  the 
bridge.  It  is  a  well-settled  principle  that 
regulations  concerning  manning  of 
commercial  vessels  in  U.S.  waters  are 
the  exclosive  domain  of  the  U.Sv  Coast 
Guard.  Further,  standardizing  vessel 
manning  requirements  i»  necessary 
because  vessels  move  fixim  port  to  port 
in  the  national  marketplace,  and 
variation  of  manning  requirements 
would  be  unreasonably  burdensome. 
Therefore,  die  Coast  Guard  intends  the 
manning  provisioas  to  preempt  State 
action  addressing  the  same  subject 
matter.  This  rule  does  not  altar  the 
State-Federal  relationship  regarding 
pilotage  requirements  and  does  not 
preempt  the  States'  authority  to 
establish  a  requirement  for  a  State  pilot 
under  46  U.S.C.  8501. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  preparation  of  aa 
Environmental  Impact  Statement  is  not 
necessary.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  or  copying  where 
in<£cated  under  "AODMSSQ."  The  nde 
is  not  expected  to  result  in  significant 
impact  on  the  quality  of  the  human 
environment,  as  defined  by  the  National 
Environmental  Policy  Act. 

In  evaluating  the  environmental 
impact  of  this  action,  the  Coast  Guard 
considered  the  following: 

(1)  Environmental  benefits  of 
regulating  the  use  of  auto  pilots  or 
requiring  additional  manning  on  the 
bridge  or  in  the  machinery  spaces 
cannot  be  quantified  in  isolation,  doe  to 
the  complementary  sfi^s  ef  other  OPA 
90-related  regulatory  changes.  For 


exampla,  regolatiom  dealing  with 
imptDved  exew  training.,  vessel  traffic 
control,  and  otiier  OPA  90  initiatives 
should  result  in  reduced  casualties  and 
reduced  nxnnbers  and  volumes  of  spills; 

(2)  The  rule  involves  the  navigable 
waters  of  tfie  U.S.  and  should  help 
prevent  spills,  especially  when  vessels 
are  maneuvering  near  shorelines  and  ir 
congested  waterways. 

List  of  Subiecto 

33  CFR  Part  164 

Incorporation  by  reference.  Marine 
safety.  Navigation  fwater).  Reporting 
and  recordkeeping  requirements. 
Waterways. 

46  CFR  Part  35 

Cargo  vessels.  Marine  safety. 
Navigation  (water).  Occupational  safisty 
and  health.  Reporting  and 
recordkeeping  requirements,.  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  164  and  46  CFR  part  35  as 
follows; 

TITLE  33  CF^MAMENDEO) 

PAirr  164-4iiAVIGATI0N  SAFETY 
REGULATIONS 

1.  The  authority  citation  for  part  164 
is  revised  to  read  as  follows: 

AutlMrity:  33  U.S.C  U3t:  40  U.S.C  2103^ 
3703-.  49CFR  1.48.  Sec.  164.13  also  istued 
under  46  U.S.C  8502  see.  4114fa),  PUh.  L. 
101-380. 104  SUt.  517  (46  U.S.C.  3703  note). 
Sec.  T64.61  also  issued  under  46  U.S.C  6101. 

2.  Section  164.03  is  revised  to  read  as 
follows: 

|1S4,09    Incofpowflon  by  reNrwca. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CF^  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b>  of  this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register  and  the  material  must  be 
available  to  the  pubfic  All  approved 
material  is  on  file  at  the  Office  of  the 
Federal  Rugistei,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC 
and  at  the  U.S.  Coast  Guard,  Marine 
Environmental  Protection  Division  (G— 
MEP),  room  2100,  2100  Second  Street. 
SW.,  Washington.  DC  20503-0001  and 
is  available  firam  the  sources  indicated 
in  paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  tins,  part 
and  the  sections  afiiBGted  are  as  foUows:- 


Federal  Register  /  Vol.  58.  No.  88  /  Monday.  May  10,  1993  /  Rules  and  RegulaUons  27633 


Radio  Technical  Commission  for  Maritime 
Services  (RTCM) 

P.O.  Box  19087,  Washington,  DC  20036. 
Paper  12-78/DO-lOO,  Minimum  Performance 
Standards.  Loran  C  Receiving  Equipment,  12/ 
20/77—164.41 

International  Maritime  Organization  (IMO) 
4  Albert  Embankment,  London  SEl  7SR, 
U.K.,  IMO  Resolution  A.342(IX), 
Recommendation  on  Performance  Standards 
for  Automatic  Pilots,  adopted  November  12, 
1975—164.13 

3.  The  footnote  in  §  164.11  is  revised 
to  read  as  follows: 

» See  also  46  U.S.C  8702(d),  which 
requires  an  able  seaman  at  the  wheel  on  U.S. 
vessels  of  100  gross  tons  or  more  in  narrow 
or  crowded  waters  diiring  low  visibility. 

4.  Section  164.13  is  added  to  read  as 
follows: 

f  164.13    Navigation  underway:  tankers. 

(a)  As  used  in  this  section,  "tanker" 
means  a  self-propelled  tank  vessel, 
including  integrated  tug  barge 
combinations,  constructed  or  adapted 
primarily  to  carry  oil  or  hazardous 
material  in  bulk  in  the  cargo  spaces  and 
inspected  and  certificated  as  a  tanker. 

(b)  Each  tanker  must  have  an 
engineering  watch  capable  of 
monitoring  the  propulsion  system, 
commtmicating  with  the  bridge,  and 
implementing  manual  controlmeasures 
immediately  when  necessary.  The 
watch  must  be  physically  present  in  the 
machinery  spaces  or  in  the  main  control 
space  and  must  consist  of  at  least  a 
licensed  engineer. 


(c)  Each  tanker  must  navigate  with  at 
least  two  licensed  deck  officers  on 
watch  on  the  bridge,  one  of  whom  may 
be  a  pilot.  In  waters  where  a  pilot  is 
required,  the  second  officer,  must  be  an 
individual  hcensed  and  assigned  to  the 
vessel  as  master,  mate,  or  officer  in 
charge  of  a  navigational  watch,  who  is 
separate  and  distinct  from  the  pilot. 

(d)  Except  as  specified  in  paragraph 
(e)  of  this  section,  a  tanker  may  operate 
with  an  auto  pilot  engaged  only  if  all  of 
the  following  conditions  exist: 

(1)  The  operation  and  performance  of 
the  automatic  pilot  conforms  with  the 
standards  recommended  by  the 
International  Maritime  Organization  in 
IMO  Resolution  A.342(IX). 

(2)  A  qualified  helmsman  is  present  at 
the  helm  and  prepared  at  all  times  to 
assume  manual  control. 

(3)  The  tanker  is  not  operating  in  any 
of  the  following-areas: 

(i)  The  areas  of  the  traffic  separation 
schemes  specified  in  subchapter  P  of 
this  chapter. 

(ii)  The  portions  of  a  shipping  safety 
fairway  specified  in  part  166  of  this 
chapter. 

(iii)  An  anchorage  ground  specified  in 
part  110  of  this  chapter. 

(Iv)  An  area  within  one-half  nautical 
mile  of  any  U.S.  shore. 

(e)  A  tanker  equipped  with  an 
integrated  navigation  system,  and 
complying  with  paragraph  (d)(2)  of  this 
section,  may  use  the  system  with  the 
auto  pilot  engaged  while  in  the  areas 
described  in  paragraphs  (d)(3)  (i)  and  (ii) 
of  this  section.  The  master  shall 


provide,  upon  request,  documentation 
showing  that  the  integrated  navigation 
system — 

(1)  Can  maintain  a  predetermined 
trackline  with  a  cross  track  error  of  less 
than  10  meters  95  percent  of  the  time; 

(2)  Provides  continuous  position  data 
accurate  to  within  20  meters  95  percent 
of  the  time;  and 

(3)  Has  an  immediate  override 
control. 

TITLE  46  CFR— [AMENDED] 
PART  35— OPERATIONS 

5.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1321(j);  46  U.S.C 
3306.  3703.  6101;  49  U.S.C  App.  1804;  E.O. 
11735. 38  PR  21243,  3  CFR,  1971-1975 
Comp.,  p.  793;  EO.  12234.  45  FR  58801.  3 
CFR,  1980  Comp..  p.  277;  49  CFR  1.46. 

6.  In  §  35.20-45,  the  introductory  text 
is  revised  to  read  as  follows: 

S  35.20-45    U*«  of  Auto  Pilot— T/ALL. 

Except  as  provided  in  33  CFR  164.13, 
when  the  automatic  pilot  is  used  in: 

Dated:  May  4, 1993. 
A.  Cattalini, 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Navigation  Safety  and  Waterway 
Servioss. 

[FR  Doc.  93-10959  Filed  5-7-93;  8:45  am] 
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Part  IV 

Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 

21  CFR  Part  310 

Status  of  Certain  Over-the-Counter  Drug 
Category  II  and  111  Active  Ingrediento; 
Rnai  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  310 

[DockMNo.91M-0505] 

RIN  000S-AA06 

Statua  of  Certain  Additional  Over-the- 
Counter  Drug  Category  II  and  III  Active 
Ingredients 

AGENCY:  Food  and  Orug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  certain  active 
ingredients  in  over-the-counter  (OTC) 
drug  products  are  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded.  FDA  is  issuing  this  final 
rule  after  considering  the  reports  and 
recommendations  of  various  OTC 
advisory  review  panels  and  public 
comments  on  the  agency's  notices  of 
proposed  rulemaking.  Based  on  the 
absence  of  substantive  comments  in 
opposition  to  the  agency's  proposed 
nonmonograph  status  for  these 
ingredients,  as  well  as  the  absence  of 
submissions  by  interested  parties  of  new 
data  or  information  to  FDA  pursuant  to 
the  regulations,  the  agency  is  issuing 
this  final  rule  to  remove  from  the  OTC 
market  these  ingredients  for  the  uses 
specified  in  this  rule.  This  final  rule  is 
part  of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  November  10, 1993. 
FOA  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  {HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-295-8000. 

SUPPLEMENTARY  INFORMATION:  In  various 
issues  of  the  Federal  Register,  FDA  has 

published,  under  §  330.10(a)(6)  (21  CFR 
330.10(a)(6)),  advance  notices  of 
proposed  rulemaking  to  establish 
monographs  for  specific  classes  of  OTC 
drug  products,  together  with  the 
recommendations  of  the  OTC  advisory 
review  panels,  which  were  responsible 
for  evaluating  data  on  the  active 
ingredients  in  the  specific  drug  class(es) 
in  each  proposed  monograph.  Following 
publication  of  each  proposed 
monograph,  interested  parties  were 
invited  to  submit  comments  within  a  set 
time  period,  with  an  additional  period 
of  time  allowed  for  reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period. 


FDA  evaluated  the  OTC  advisory 
review  panels'  recommendations  and 
the  comments  and  reply  comments 
received  in  response  to  the  initial 
publication  of  the  advance  notices  of 
proposed  rulemaking.  After  considering 
this  information,  the  agency  published 
proposed  regulations  (in  the  form  of 
tentative  final  monographs  for  various 
specific  classes  of  OTC  drug  products). 
Interested  persons  were  invited  to  file 
comments,  objections,  and/or  requests 
for  an  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  regarding  the  specific 
proposals  within  a  set  time  period.  A 
period  of  12  months  was  provided  for 
the  submission  of  new  data  and 
information  regarding  each  specific 
proposed  rulemaking,  and  2  additional 
months  were  provided  for  comments  on 
the  new  data.  The  publication  dates, 
comment  closing  dates,  and  new  data 
closing  date  for  each  advance  notice  of 
proposed  rulemaking  and  notice  of 
proposed  rulemaking  are  listed  in  Table 
I  of  the  August  25, 1992  proposed 
rulemaking  discussed  below.  (See  57  FR 
38568  at  38569.) 

In  the  Federal  Register  of  August  25, 
1992  (57  FR  38568),  FDA  pubhshed, 
under  §330.10(a)(7)(ii)  (21  CFR 
330.10(a)(7){ii)),  a  proposed  rulemaking 
encompassing  certain  Category  II  and  III 
active  ingredients  for  which  the  periods 
for  submission  of  comments  and  new 
data  following  the  publication  of  a 
notice  of  proposed  rulemaking  had 
closed  and  for  which  no  significant 
comments  or  new  data  to  upgrade  the 
status  of  these  ingredients  had  been 
submitted.  In  each  instance,  a  final  rule 
for  the  class  of  ingredients  involved  had 
not  been  published  to  date.  Since  that 
time,  final  rules  for  two  of  the  OTC  drug 
rulemakings  included  in  the  proposal, 
external  analgesic  drug  products  for 
diaper  rash  and  topical  antifungal  drug 
products  for  diaper  rash,  were 
published  on  December  18, 1992  (57  FR 
60426  and  60430,  respectively). 
Accordingly,  the  active  ingredients  from 
those  rulemakings  that  were  included  in 
the  proposal  are  not  included  in  this 
final  rule. 

The  OTC  drug  review  administrative 
procedures  provide  in  §  330.10(a)(7)(ii) 
that  the  Commissioner  may  publish  a 
separate  tentative  order  proposing  that 
active  ingredients  be  excluded  from  an 
OTC  drug  monograph  on  the  basis  of  the 
Commissioner's  determination  that  they 
would  result  in  a  drug  product  not  being 
generally  recognized  as  safe  and 
effective  or  would  result  in 
misbranding.  This  order  may  include 
active  ingredients  for  which  no 
substantial  comments  in  opposition  to 
the  advisory  panel's  proposed 


classification  and  no  new  data  and 
information  were  received  pursuant  to 
§330.10(a)(6)(iv)(2lCFR 
330.10(a)(6)(iv)).  Section  330.10(a)(7)(ii) 
authorizes  the  publication  of  a  separate 
tentative  order  immediately  following 
the  close  of  the  comment  and  new  data 
periods  for  an  advance  notice  of 
proposed  rulemaking.  However,  in  the 
case  of  the  ingredients  included  in  the 
proposal,  the  Commissioner  waited 
until  after  proposed  rulemakings  were 
published  and  the  periods  for 
submission  of  comments  and  new  data 
had  ended.  This  additional  period 
allowed  the  fullest  possible  opportunity 
for  public  comment  and  receipt  of  new 
data  to  upgrade  the  status  of  these 
ingredients. 

As  mentioned,  no  substantive 
comments  or  new  data  were  submitted 
to  support  reclassification  of  any  of 
these  active  ingredients  to  monograph 
status.  Therefore,  before  a  final  rule  on 
each  respective  drug  category  is 
published,  the  Commissioner  has 
determined  that  these  ingredients  are 
not  generally  recognized  as  safe  and 
effective  and  that  any  OTC  drug  product 
containing  any  of  these  active 
ingredients  not  be  allowed  to  continue 
to  be  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  FDA  has  elected 
to  act  on  these  ingredients  in  advance  of 
finalization  of  other  monograph 
conditions  in  order  to  expedite 
completion  of  the  OTC  drug  review. 
Table  I  below  lists  the  title,  docket 
number,  and  active  ingredients  of  the 
specific  rulemakings  that  are  addressed 
in  this  final  rule. 

FDA  advises  that  the  active 
ingredients  listed  in  this  final  rule  will 
not  be  included  in  the  relevant  final 
monographs  because  they  have  not  been 
shown  to  be  generally  recognized  as  safe 
and  effective  for  their  intended  use.  The 
agency  is  amending  21  CFR  part  310  to 
list  all  of  the  active  ingredients  covered 
by  this  final  rule  by  adding  them  to 
§  310.545  (21  CFR  310.545).  The  agency 
further  advises  that  these  active 
ingredients  should  be  eliminated  from 
OTC  drug  products  by  November  10, 
1993,  regardless  of  whether  further 
testing  is  undertaken  to  justify  future 
use,  and  regardless  of  whether  the 
relevant  OTC  drug  monographs  have 
been  finalized  at  that  time.  Therefore, 
on  or  after  November  10, 1993,  no  OTC 
drug  product  containing  any  ingredient 
listed  in  this  final  rule  and  included  in 
§  310.545  either  labeled  or  intended  as 
an  active  ingredient  for  the  uses 
specified  in  that  section  may  be  initially 
introduced  or  initially  deUvered  for 
introduction  into  interstate  commerce 
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unless  it  is  the  subject  of  an  approved 
application.  Purtber,  any  OTC  drug 
product  containing  an  ingredient  subfect 
to  this  Bnal  rule  that  is  repackaged  or 
relabeled  after  the  effective  date  of  this 
final  rule  must  be  in  compliance  with 
the  final  rule  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
urged  to  comply  voluntarily  with  this 
final  rule  at  the  earliest  possible  date. 

The  agency  points  out  that 
publication  of  this  final  rule  does  not 
preclude  a  manufacturer's  testing  an 
ingredient.  New,  relevant  data  can  be 
submitted  to  the  agency  at  a  later  date 
as  the  subject  of  an  application  that  may 
provide  for  prescription  or  OTC 
marketing  status.  (See  Zl  CFR  part  314  ) 
As  an  alternative,  where  there  are 
adequate  data  establishing  general 
recognition  of  safety  and  effectiveness, 
such  data  may  be  submitted  in  an 
appropriate  citizen  petition  to  amend  or 
establish  a  monograph,  as  appropriate. 
(See  S  10.30  (21  CFR  10.30).)  However, 
marketing  of  products  containing  these 
active  ingredients  may  not  continue 
while  the  data  are  being  evaluated  by 
the  agency. 

In  response  to  the  proposed  rule  on 
certain  additional  OTC  Category  11  and 
in  ingredients,  nine  drug  manufacturers 
and  six  consumers  submitted 
comments.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Adminstration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville, 
MD  20857.  Any  additional  information 
that  has  come  to  the  agency's  attention 
since  publication  of  the  proposed  rule  is 
also  on  public  display  in  the  Dockets 
Management  Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

1.  One  comment  requested 
clarification  of  the  statement  that  any 
product  containing  any  of  the  listed 
ingredients  and  labeled  for  an  OTC  use 
as  identified  by  the  proposed  rule  will 
be  considered  nonroonograph  and 
misbranded  under  section  502  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  352)  (57  FR  38568 
at  38572).  The  comment  contended  that 
this  statement  is  limited  in  effect  to  the 
use  of  a  listed  ingredient  as  an  active 
ingredient  for  the  specified 
indication(s).  Accordingly,  this  proposal 
does  not  extend  to  additional  uses  of  the 
listed  active  ingredients  covered  by 
other  OTC  drug  rulemaking 
proceedings. 

The  comment  is  correct.  This  final 
rule  afliects  only  the  use  of  the  listed 
ingredients  as  active  ingredients  fdr  the 


specific  indications  under  whidi  they 
are  listed.  As  stated  in  §  310.545,  this 
rule  is  hmited  to  "active  ingredients" 
for  various  uses  for  which  "*  •   'based 
on  evidence  currently  available,  there 
are  inadequate  data  to  establish  general 
recognition  of  the  safety  and 
effiactiveness  of  these  ingredients  for  the 
specified  uses:  •  •  *." 

2.  One  commoit  requested 
clarification  of  the  agency's  statement 
that  "FDA  has  determined  that  the 
presence  of  these  ingredients  in  an  OTC 
drug  product  would  result  in  that  drug 
product  not  being  generally  recognized 
as  safe  and  effective  or  would  result  in 
misbranding."  (57  FR  38568).  The 
comment  contended  that  this  statement 
applies  only  to  the  use  of 
nonmonograph  ingredients  as  active 
ingredients.  The  comment  stated  that 
certain  nonmonograph  ingredients  may 
be  used  as  inactive  Ingredients  in 
product  formulations,  which  should  not 
cause  the  product  to  be  misbranded. 
provided  tnat  no  drug  claims  are  made. 

The  agency's  statement  was  made  In 
the  context  of  considering  the  affected 
ingredients  as  active  ingredients.  This 
final  rule  applies  only  to  the  use  of  the 
listed  ingredients  as  active  ingredients 
for  the  si>ecific  indications  listed.  The 
agency  recognizes  that  some  of  the 
ingredients  included  in  this  final  rule 
have  valid  uses  as  inactive  ingredients 
(e.g.,  ciimamon  oil,  peppermint).  Any 
inactive  ingredient  present  in  the 
product  should  have  an  appropriate 
purpose  and  be  safe  and  suitable  for  use 
in  the  product  in  accordance  with 
§  330.1(e)  (21  CTR  330.1(e)).  The 
presence  of  an  appropriate  inactive 
ingredient  §  330.1(e)  in  a  product  will 
not  cause  the  product  to  be  niisbranded, 
provided  that  no  drug  claims  are 
attributed  to  the  ingredient. 

3.  One  comment  requested  that  the 
proposed  prohibition  of  salicylic  add  in 
OTC  topical  antifungal  drug  products  be 
expressly  limited  to  its  use  as  an  active 
ingredient  and  not  include  its  use  as  an 
adjuvant  keratolytic  in  these  drug 
products.  The  conunent  stated  that 
following  publication  of  the  tentative 
final  monograph  for  OTC  topical 
antifungal  drug  products,  additional 
data  (Ref.  1)  were  submitted  to  that 
rulemaking  on  November  30, 1990,  in 
support  of  salicylic  add  as  an  adjuvant 
keratolytic  in  topical  antifungal  drug 
products.  The  comment  stated  that  Uie 
criteria  upon  which  the  Augvist  25, 
1992,  proposed  rule  is  based  are 
consonant  with  the  characterization  by 
agency  personnel  of  the  rulemaking  as 
"administrative  house  clsanlng"  of 
ingredients  no  one  is  interested  in.  The 
comment  contended  that,  from  the 
standpoint  of  administrative  procedural 


requirements,  the  criteria  used  by  the 
agency  to  determine  that  an  ingredient 
has  been  "abandoned"  have  not  been 
met  for  salicylic  add  as  an  adjuvant 
keratolytic 

The  agency  acknowledges  that  a 
submission  of  data  was  made  on 
November  30, 1990.  The  agency 
reviewed  that  submission  and  Informed 
the  manufactiuer  in  a  letter  dated 
February  15. 1991  (Ref.  2).  that  the 
"open,  uncontrolled  clinical  trial  does 
not  provide  any  useful  information." 
There  were  major  flaws  in  the  design  of 
the  clinical  study.  The  agency  stated  in 
the  August  25,  1992,  proposal  that  no 
"substantive"  comments  or  new  data 
were  submitted  for  the  listed 
ingredients.  The  agency  did  not 
consider  the  November  30, 1990,  data 
submission  to  be  substantive.  No  other 
data  were  submitted  to  support 
monograph  status  for  salicylic  acid  used 
as  an  adjuvant  keratolytic  in  OTC 
topical  antifungal  drug  products. 
Accordingly,  the  final  rule  does  not 
contain  an  express  limitation  as 
requested  by  the  comment. 

References 

(1)  Comment  No.  C30,  Docket  No.  80N- 
0476,  Dockets  Management  Branch. 

(2)  Letter  from  W.  E.  Gilbertson.  FDA.  to 
Guide  Mendoza,  Kramer  Laboratories,  Inc., 
coded  LET24.  Docket  No.  80N-0476,  Dockets 
Management  Branch. 

4.  One  comment  requested  that  the 
agency  delay  its  proposed  action 
regarding  benzoic  acid  and  salicylic 
acid  as  active  ingredients  in  OTC  topical 
antifungal  drug  products.  The  comment 
acknowledged  that  substantive 
comments  or  adequate  data  have  not 
been  submitted  to  support  benzoic  acid 
and  salicylic  acid  as  Category  I  active 
ingredients  for  topical  antifungal  use. 
However,  the  comment  stated  that 
products  containing  these  ingredients 
and  labeled  for  the  treatment  of  athletes 
foot  and  ringworm  have  been 
continuously  marketed  since  1932.  The 
comment  requested  additional  time  to 
submit  documentation  and  for  an  oral 
hearing. 

Anotner  comment  requested  that 
salsalate,  an  internal  analgesic, 
antipyretic,  and  antirheumatic 
ingredient,  be  kept  in  Category  in 
pending  new  studies  and  testing 
planned  to  be  submitted  before  the  final 
monograph.  The  comment  stated  that 
these  studies  would  provide  additional 
evidence  of  salsalate's  OTC  safety  and 
efficacy. 

The  agency  dearly  stated  in  the 
proposal  that  "This  proposal  does  not 
constitute  a  reopening  of  the 
administrative  record  or  an  opportunity 
to  submit  new  data  to  any  of  the 
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specified  rulemakings."  (57  FR  38568). 
In  addition.  §330.10(a)(7)(v)  (21  CFR 
330.10(a)(7)(v))  of  the  regulations 
governing  the  OTC  drug  review  states 
that  new  data  and  information 
submitted  after  the  closing  of  the 
administrative  record  for  a  tentative 
final  rule  "•  •  •  but  prior  to  the 
establishment  of  a  final  monograph  will 
be  considered  as  a  petition  to  amend  the 
monograph  and  will  be  considered  by 
the  Commissioner  only  after  a  final 
monograph  has  been  published  in  the 
Federal  Register  unless  the 
Commissioner  finds  that  good  cause  has 
been  shown  that  warrants  earlier 
consideration." 

None  of  the  comments  offered  good 
cause  why  the  requested  ingredients 
should  not  be  included  in  this  final  rule. 
Benzoic  acid  and  salicylic  acid  have 
been  under  consideration  in  the 
rulemaking  for  OTC  topical  antifungal 
drug  products  since  1974.  The  comment 
did  not  provide  any  explanation  why 
data  or  comments  were  not  submitted 
before  the  close  of  the  administrative 
record  on  February  12, 1991.  Salsalate 
has  been  under  consideration  in  the 
rulemaking  for  OTC  internal  analgesic, 
antipyretic,  and  antirheumatic  drug 
products  since  1972.  The  comment  did 
not  provide  any  explanation  why  the 
data  were  not  submitted  before  tiie  close 
of  the  administrative  record  on  January 
16. 1990.  The  appropriate  course  of 
action  for  both  comments  is  to  submit 
any  new  data  to  the  specific  rulemaking 
for  that  class  of  OTC  drug  products,  in 
a  citizen  petition  under  §§  10.30  and 
330.10. 

5.  Seven  comments  objected  to  the 
proposed  rulemaking  as  a  ban  on 
vitamin,  mineral,  and  other  natural  food 
supplements.  The  comments  were 
concerned  that  many  nutritional 
supplements  and  herbs  would  be 
removed  from  the  marketplace.  One 
comment  contended  that  a  number  of 
the  ingredients  (pyridoxine 
hydrochloride,  bistaine  hycrochloride. 
papaya,  capsicum,  eucalyptus  oil. 
hydrogen  peroxide,  calcium 
pantothenate,  and  riboflavin]  have 
nutritional  value.  Two  of  the  comments 
contended  that  the  agency  is  ignoring 
the  Proxmire  Act  of  1976  that  instructed 
FDA  to  set  up  separate  guidelines  for 
dietary  supplements. 

The  agency  recognizes  that  some  of 
the  ingredients  included  in  this 
rulemaking  are  also  marketed  as 
vitamins,  minerals,  and  food 
supplements.  This  rule  affects  only  the 
marketing  of  ingredients  listed  as  active 
ingredients  in  specific  types  of  OTC 
drug  products  for  which  unproven 
medical  claims  are  being  made.  This 
rule  does  not  affect  the  continued  use 


and  marketing  of  these  ingredients  in 
vitamin,  mineral,  and  food  supplement 
products  and,  thus,  is  in  conformance 
with  the  1976  amendment  to  the  act  (21 
U.S.C.  350).  The  agency  believes  that 
the  comments  misinterpreted  the 
agency's  intent  as  a  ban  on  the 
substance  itself  rather  than  a  restriction 
on  marketing  ingredients  with  claims  as 
an  active  ingredient  for  specific  listed 
drug  indications. 

6.  Three  comments  disagreed  with  the 
proposed  listing  of  aspergillus  oryza 
enzymes  under  digestive  aid  drug 
products  in  §  310.545(a)(8)(ii).  One 
comment  stated  that  the  term  describes 
a  group  of  functionally  different 
enzymes  derived  fi'om  a  particular 
source.  Another  comment  mentioned 
that  there  is  no  evidence  that 
"aspergillus  oryza  enzymes"  have  been 
used  in  OTC  drug  products  in  the  past 
or  at  the  present  time,  and  that 
inclusion  in  the  listing  appears 
inappropriate.  Several  comments  stated 
that  new  information  on  lactase  enzyme 
derived  fit)m  Aspergillus  oryzae  (A. 
oryzae)  had  been  submitted  to  the 
administrative  record  in  the  rulemaking 
for  OTC  digestive  aid  drug  products. 
Thus,  the  comments  contended  that 
aspergillus  oryza  enzymes  should  be 
deleted  fi-om  the  list  of  nonmonograph 
ingredients  until  the  digestive  aid  drug 
products  rulemaking  is  completed,  or  if 
retained  in  the  list,  the  agency  should 
clarify  that  it  does  not  include  lactase 
enzyme  derived  from  A.  oryzae. 

Aspergillus  oryza  enzymes  were 
included  in  the  Usting  in  proposed 
§310.545(a)(8)(ii)  based  on  their  listing 
in  a  call-for-data  notice  published  in  the 
Federal  Register  of  August  27, 1975  (40 
FR  38179),  and  the  Panel's  statement 
that  it  was  neither  able  to  locate  nor  was 
it  aware  of  any  significant  body  of  data 
demonstrating  the  safety  and 
effectiveness  of  aspergillus  oryza 
enzymes  for  treating  the  symptoms  of 
intestinal  distress  (47  FR  454  at  458. 
January  5. 1982).  As  one  comment 
noted,  the  term  describes  a  group  of 
functionally  different  enzymes  derived 
fi'om  a  particular  source.  Lactase 
enzyme  is  the  only  enzyme  derived 
fi'om  A.  oryzae  for  which  the  agency  has 
received  any  data  in  the  rulemaking  for 
OTC  digestive  aid  drug  products.  The 
comments  are  correct  in  stating  that  this 
particular  enzyme  shoiild  be  excluded 
fi'om  this  final  rule.  Accordingly,  the 
agency  is  including  a  parenthetical 
phrase  in  the  regulation  following 
aspergillus  oryza  enzymes  that  states: 
"(except  lactase  enzymes  derived  from 
Aspergillus  oryzae)." 

7.  One  comment  requested 
clarification  of  the  status  of  camphor 
and  menthol  as  external  analgesic. 


anesthetic,  and  antipruritic  active 
ingredients  in  fever  blister  and  cold  sore 
treatment  drug  products  because  of  the 
listing  of  these  ingredients  in  proposed 
§310.545{a)(lG)(v). 

The  proposed  rule  for  OTC  external 
analgesic  fever  blister  and  cold  sore 
treatment  drug  products  (55  FR  3370  at 
3382  and  3383,  January  31, 1990) 
provides  that  products  containing 
ingredients  listed  in  §  348.10(a)  or  (b)  or 
combinations  of  ingredients  identificKi 
in  §  348.20(a)(1)  or  (a)(3)  may  be  labeled 
"for  •  *  •  pain  and  itching  associated 
with  fever  blisters  and  cold  sores." 
Proposed  §  348.10(b)(2)  and  (b)(6)  of  the 
tentative  final  monograph  for  OTC 
external  analgesic  drug  products  (48  FR 
5852  at  5867,  February  8, 1983)  list 
camphor  at  0.1  to  3  percent  and  menthol 
at  0.1  to  1  percent,  respectively. 
Camphor  and  menthol  are  also  listed  in 
§  348.12(b)(1)  and  (b)(2)  at  higher 
concentrations  for  counterirritant  use. 

The  August  25. 1992  proposed  rule 
that  listed  camphor  and  menthol  in 
§  310.545(a)(10)(v)  was  intended  to 
apply  to  the  higher  (counterirritant) 
concentrations  of  camphor  and  menthol 
only.  The  agency  is  clarifying  this  fact 
in  this  final  rule  by  adding  in 
§  310.545(a)(10)(v)  the  parenthetical 
phrase  "(exceeding  3  percent)"  after  the 
entry  for  camphor  and  by  adding  the 
parenthetical  phrase  "(exceeding  1 
percent)"  after  the  entry  for  menthol. 

II.  Summary  of  Significant  Changes 
From  the  Proposed  Rule 

1.  The  agency  is  including  a 
parenthetical  phrase  following 
aspergillus  oryza  enzymes  in 

§  3l0.545(a)(8)(ii)  that  states:  "(except 
lactase  enzymes  derived  from 
Aspejmllus  oryzae)."  (See  comment  6.) 

2.  Tne  agency  is  adding  in 

§  310.545(a)(10)(v)  the  parenthetical 
phrase  "(exceeding  3  percent)"  after  the 
entry  for  camphor  and  adding  the 
parenthetical  phrase  "(exceeding  1 
percent)"  after  the  entry  for  menthol. 
(See  comment  7.) 

3.  The  agency  is  redesignating  several 
of  the  proposed  paragraphs  in  $  310.545 
of  this  final  rule  as  follows: 


Proposed  rule 

Rrwiruie 

(a)(2l)(i)  

(a)(22)  through 

(a)(24). 
(d)(4) 

(a)(22)(«) 
(a)(23)  through 

(a)(25) 
(d)(l1) 

III.  The  Agency's  Final  Conclusions  on 
Certain  Additional  OTC  Drug  Category 
n  and  ni  Active  Ingredients 

The  agency  has  determined  that  no 
substantive  comments  or  additional  data 
have  been  submitted  to  the  OTC  drug 
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review  to  support  any  of  the  ingredients 
listed  below  as  being  generally 
recognized  as  safe  and  effective  for  the 
ore  drug  uses  specified  in  the  table 
(Table  I).  Based  on  the  agency's 
procedural  regulations  (21  CFR 
330.10(8)(7)(ii)),  the  agency  has 
determined  that  these  ingredients  are 
not  generally  recognized  as  safe  and 
effective  and  are  misbranded  when 
present  in  the  following  specific  OTC 
drug  products: 

Table  I.— OTC  Drug  Rulemakings 
AND  ACTIVE  Ingredients  Cov- 
ered BY  This  Notice 


RulemaMng 


i1)  Digestive  Aid  Drug  Products  (Docket  No. 
■^  81N-0106): 

Alcohol 

Aluminum  hydroxide 

Amylase 

Anise  seed 

Aromatic  powder 

Asafetida 

Aspergillus  oryza  enzymes  (except  lac- 
tase enzyme  derived  from  AspergiUus 
otyzae) 

Bacillus  acidophilus 

Bean 

Belladonna  alkaloids 

Belladonna  leaves,  powdered  extract 

Betaine  hydrochtorkle 

BisTTHJth  subcartx>nate 

Bisrmjth  subgailate 

Black  radish  powder 

Blessed  thistle  (cnicus  benedk:tus) 

Buckttiom  , 

Cak:ium  gluconate 

Capsicum 

Capsk:um,  flukJ  extract  of 
.  Carbon 

Cascara  sagrada  extract 

Catechu,  tincture 

Catnip 

Chanxxnile  ftowers 

Charcoal,  wood 

Chtorofonn 

Cinnamon  oil 

CInnarTKXi  tincture 

Citnjs  pectin 

Diastase 

Diastase  malt 

Dog  grass 

Elecampane 

Ether 

Fennel  ackj 

Galega 

Ginger 

Glycine 

Hydrastis  canadensis  (goMen  seal) 

Hectorlte 

Horsetail 

Hucklet>eny 

Hydrastis  fluid  extract 

Hydrochtoric  ackl 

Iodine 

Iron  ox  bile 

Johnswort 

Jur>iper 

Kaolin,  coitoidai 

Knotgrass 


Table  I.— OTC  Drug  Rulehmkings 
AND  Active  Ingredients  Cov- 
ered BY  This  Notice— Contin- 
ued 

Rulemaking 

LacticacW 

Lactose 

Lavender  compound,  tincture  of 

Linden 

Lipase 

Lyslrw  hydrochtorlde 

Mannltot 

Mycozyme 

Myrrh,  flukl  extract  of 

Nettle 

Nlckel-pectln  ^ 

Nux  vomica  extract 

Orttiophosphoric  ackj 

Papaya,  natural 

Pectin 

Peppermint 

Peppermint  spirit 

Phenacetln 

Potassium  bk»rt)onate 

Potassium  carbonate 

Protease 

Prolase 

Rhubarb  flukJ  extract 

Senna 

Sodium  chloride 

Sodium  salteylate 

Stem  bromelain 

Strawt>erry 

Strychnine 

Tannic  ackJ 

Trillium 

Woodruff 
(2)  External  Analgesic  Daig  Products: 
(a)  Fever  Blister  and  Cokj  Sore  Treatntent 

Dnig  Products  (Docket  No.  78N-301F): 

Allyl  lsothk>cyanate 

Aspirin 

Bismuth  sodium  tartrate 

CamptKX  (exceeding  3  percent) 

Capsaicin 

Capsicum 

CapsKum  oleoresln 

Chtoral  hydrate 

Chkxobutarx}! 

Cyctomethycalne  sulfate 

Eucalyptus  oil 

Eugenol 

Glycol  salicylate 

Hexylresorcinol 

Histamine  dihydrochkxlde 

Menthol  (exceeding  1  percent) 

Methapyrller)e  hydrochk>rkJe 

Methyl  nlcotinate 

Methyl  salicylate 

Pectin 

Salk:ylamkle 

Strong  ammonia  solution 

Tannk:  add 

Thymol 

Tripelennamlne  hydrochk>rk)e 

Trolamlne  salkrylate 

Turpenbne  oil 

Zlrx:  sulfate 
(b)  Insect  Bite  and  Sting  Drug  Products 
(Docket  No.  78N-301P): 

Akx>hoi 

Akx>hol,  ethoxylated  alkyl 

Benzalkonlum  chtorUe 


•*^ 


Table  I.— OTC  Drug  Rulemakings 
AND  Active  Ingredients  Cov- 
ered BY  This  Notk;e— Contin- 
ued 

RulemaMng 

Calamine 
Ergot  fMdextract 
Ferric  chksrlde 
Pantherx)! 
Peppermint  oN 
Pyrilanrtirte  maleata 
Sodium  borate 
Troiamine  salicylate 
Turpentir>e  oil 
ZincoxWe 
rircoruum  oxide 
(c)  Poison  ^y.  Poison  Oak,  and  Poison 
Sumac  Drug  Products  (Docket  No.  78N- 
301 P): 
Ak»hol 
Aspirin 

Benzethonlum  chkvkje 
Benzocair>e  (0.5  to  1 .25  percent) 
Bithionol 
Calamine 

Cetalkonium  chlorWe 
Chtoral  hydrate 
Chlorobutarx>l 
Chtorphentramine  maleate 
Creosote,  t>eechwood 
Cyckxnethycaine  sulfate 
Dexpanthenol 
Dlperodon  hydrochtoride 
Eucalyptus  oil 
Eugenol 
Glycerin 
Glycol  salicylate 
Hectorlte 
Hexylresorcinol 
Hydrogen  peroxkJe 
Impatiens  blfk>ra  tincture 
IronoxMe 
Isopropyl  akxhol 
Lariolin 
Lead  acetate 
Merbromln 
Mercuric  chk>ride 
Methapyrilerw  hydroctik>rlde 
Panthend 

Parethoxycalne  hydrochkxMe 
Phenyltoloxamtne  dihydrogen  citrate 
Povidor>e-vinytacetate  copolymers 
PyrilarT>lne  rrwleate 
Salk:ylaR)kto 
Salk:ylk:  ackf 
Simethkxx>e 
Sulfur 
Tannic  ackJ 
Thymol 

Trolamlrw  salicylate 
Turpentine  oil 
Zirconium  oxkto 
ZykMln 
(3)  Skin  Protectant  Drug  Products: 
(a)  Astringent  Drug  Products  (Docket  No. 
78N-021A): 
Acetorte 
Mc6M 

Alum,  ammorktm 
Akjm,  potassium 
Aluminum  chk>thydroxy  corrtplex 
AromatKS 
Benzalkonkjm  chk>ride 
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Es^H 

B«(Uttthon<um  cNorlde 

Peppemolnt  oH 

OichkKophan 

B«n20caine 

Phenol 

Menthol 

Benzoic  acid 

Pyrilamina  maleate 

Methyiparaben 

Bortcackt 

Sodium  borate 

Oxyquinoline 

Caidum  acetate 

Trolamine 

Oxyqulnollne  sulfate 

Camphor  gum 

Turpentine  oil 

Phenol 

CloveoH 

Zirconium  oxide 

Phenolate  sodium 

Colnktai  oatmeal 

(e)  Poieon  Ivy,  Poison  Oak.  and  Poison 

Phenyl  salicylate 

Crtdi 

Sumac  Dnjg  Products  (Docket  No.  78N- 

Propiorecacid 

Cuprtc  sulfate 

021 P): 

Propylparaben 

ISS 

Eucalyptus  oH 

Akx)hol 

Resorcind 

Eugenol 

Anion    and    cation    exchange    resins 

Salicylic  acid 

Honey 

buffered 

Sodium  borate 

laopropyl  alcohol 

Benzethonium  chk>ride 

Sodium  caprylate 

Menthol 

Benzocaine 

Sodium  propionate 

r  A^^v  A^^^^^^i 

Meffiyl  salicylate 

Ben/yl  alcohol 

Sulfur 

o  o 

Oxyqulnollne  suNais 

Bismuth  submtrate 

Tannteadd 

v^     ^^ 

P-t-txjIyl-m-creeol 

Bithionol 

Thymol 

Peppermint  pi! 

Boric  acki 

Tolindate 

Phenol 

Camphor 

Triacetin 

Polyoxyethylene  laurale 

Cetalkonium  chtoride 

Zinc  caprylate 

Potaaakxn  ferrocyanWe 

Chk>ral  hydrate 

Zinc  proptonata 

Sage  on 

Chkxpheniramine  moJeote                           (5) 

Intamai  Analgesic  Drug  Products  (Docket 

SHvernltrat* 

Creoeote                                                       h 

lo.  ;/N-0094): 

Sodium  tx>rate 

Diperodon  hydrochk>ride 

Aminobenzoic  add' 

Sodium  diaceiale 

Diphenhydramine  hydrochtoride 

Antipyrine 

1  A  %# 

T^ 

Eucalyptus  oil 

Aspirin,  aluniinum 

L'iB^^H 

Tannic  add  gtycedii 
Thymol 

Ferric  chtonoe 
Glycerin 

Calcium  salicylate 
Codeine 

Topical  starch 

Hectorite 

Codeine  ptvssohate 

Zlncchlonde 

Hydrogen  peroxide 

Codeine  sulfate 

1  0 

Zirx;  oxide 

Impatiens  b<f)ora  tincture 

lodoantipyrine 

ZkK  pherxilsulfonate 

IronoMMe 

Lysine  aspirin 

Zincstaarate 

Isopropyl  akxihol 

Methapyrilene  fumarata' 

Zinc  sulfate 

Lanolin 

Phenacetin 

(b)  Di«>er  Rash  Dnjg  Products  (Docket 

Lead  acetate 

Phertiranrune  maleate' 

No.  78N-021D): 

Udocaine 

Pyrilamine  maleate' 

Aluminum  hydroxide 

Menthol 

Quinine 

Cocoa  butter 

MertKomin 

Salsalate 

Cysteine  hydrochloride 

Mercuric  chloride 

Sodium  aminobenzoate' 

Glycertn 

ProMn  hydrolysate 

Panthenol                                                  (6) 

Orally  Administersd  Menstriial  Drug  Prod- 

cts  (Docket  No.  82N-0165): 

9  93 

RacemetMonine 

Phenol 

AkY)hol 

Sulfur 

Phenyltoloxamine  dihydrogen  cttrats 

Alfalfa  leaves 

Tannic  acid 

PovkJone-v<r>yiac«tate  copolymers 

Aloes 

ZIncacelale 

Salk:yik:  acKi 

Asdepias  tuberose 

Zinc  caftoonato 

Simethico'>e 

Asparagus 

(c)  Fever  Blister  and  Cold  Sore  Treatment 

Tannic  acta 

Barosma 

Onjg  Products  (Dnci(et  No.  78N-021F): 

Topk:al  starcn 

Bearberry  (extract  of  uva  ursi) 

Bismuth  stibnitrate 

Trolamine 

Beart>erry      fluklextract      (extract      of 

Boric  add 

Turpentine  oN 

bearberry) 

Pyridoxide  hydrochloride 

Zirconium  oxide 

Blessed  thistle  (cnk^us  benedictus) 

SuNur 

Zytoxin 

Buchu    powdered    exfract    (extract    of 

Tannic  add 

(4)  Topk^l  Antifungal  Dnjg  Products  (Docket 

buchu) 

Topical  starch 

No.  80N-O476): 

Cakuum  lactate 

Trdamlne 

Akdoxa 

Cak:kjm  pantothenate 

ZkKsuHats 

Alum,  potassium 

Cap«k:um  oieoreain 

(d)  Insect  Bite  and  Sting  Drug  Products 

Aluminum  sulfate 

Cascara  fluklextract.  aromate  (extract  of 

(Dod(etNa7BN-021P): 

Amyltncresols,  secondary 

cascara) 

Alcohol 

Bask:fuchsin 

Chtorprophenpyridamine  male^e 

Alcohol,  ethoxylated  alkyt 

Benzethonium  chk)ride 

Cimidfuga  racemoea 

Amnwnla  solution,  strong 

Benzoic  add 

Codeine 

Ammonium  hydroxide 

^1  A^BaliiM^i                       ikl 

Benzoxk)uine 

Collinsonia  (extract  stone  root) 

Beruailtorvum  chkxide 

Boric  actd 

Com  silk 

Camphor 

Camphor 

Couch  grass 

Ergot  liMaxtract 

Candk^kHn 

Dog  grass  extract 

Ferric  chloride 

Chkxolhymol 

Ethyl  nitrite 

Menthol 

Coal  tar 

Ferric  chkjride 

IMI 
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Table  I.— OTC  Drug  Rulemakings 
AND  Active  Ingredients  Cov- 
ered BY  This  Notice— Contin- 
ued 


Rulemaking 


Ferrous  sulfate 
Gentiana  lutea  (gentian) 
Glycyrrtilza  (liconce) 
Homatropine  methylbromWe 
Hydrangea,  powdered  extract  (extract  of 

hydrangea) 
Hydrastis  canadensis  (golden  seal) 
Hyoscyamtoe  sulfate 
Juniper  oil  (oil  of  juniper) 
Magr>esium  sutfate 
Metttapyrflene  hydrochloride 
Methenamine 
Methyier>e  blue 
Natural  estrogenic  hormone 
Niacinamide 

Nutmeg  oil  (oil  of  nutmeg) 
Oil  of  erigeron 
Parsley 

Peppermint  spirit 
Pepsin,  essence 
Phenacebn 
Phenindamine  tartrate 
Ptienyl  salicylate 
Pisddia  erythrtna 
Pipsissewa 
Potassium  acetate 
Potassium  nitrate 
Riboflavin 
Saw  pain>etto 
Sanecio  aureus 
Sodium  benzoate 
Sodium  nitrate 
Sucrose 

Sulferated  oils  of  turpentine 
Taraxacum  officinale 
Theobromine  sodium  salicylate 
Theophylline 
Thiamine  hydrochlortde 
Triticum 

Turpentine,  venice  (ver^ice  turpentine) 
Urea 

(7)  Pedicullcide  Dnjg  Products  (Dodcet  No. 
81N-0201): 
Benzocaine 
Benzyl  alcohol 
Benzyl  benzoate 
Chiorophenothane         (dichlorodiphenyl 

trichlofoett^ane) 
CocoTHJt  oil  soap,  aqueous 
Copper  oleate 
Docusate  sodium 
Fomilcacid* 

Isobomyl  tNocyanoacetate 
Picrotoxin 
Propyier»e  glycd 
Sabadilta  alicaioids 
Sulfur,  sublimed 
TNocyarxiacetate 


*  Ingredient  used  as  an  arudgesic-antipyretic 
Bdjjuvani 

^TNs  ingredient  was  not  submitted  to  or 
previously  classified  in  the  OTC  dn>g  review, 
TUt  has  been  observed  in  a  martteted  product. 

Accordingly,  any  drug  product 
containing  any  of  these  ingredients 
either  labeled  or  intended  as  an  active 
ingrodient  for  any  of  the  OTC  uses 


identified  above  will  be  considered 
nonmonograph  and  misbranded  under 
section  502  of  the  act  (21  U.S.C.  352) 
and  a  new  drug  under  section  201(p)  of 
the  act  (21  U.S.C.  321(p))  for  which  an 
approved  application  or  abbreviated 
application  under  section  505  of  the  act 
(21  U.S.C.  355)  and  21  CFR  part  314  of 
the  regulations  is  required  for 
marketing.  As  an  alternative,  where 
there  are  adequate  data  establishing 
general  recognition  of  safety  and 
effectiveness,  such  data  may  be 
submitted  in  a  citizen  petition  to  amend 
the  appropriate  monograph  to  include 
any  of  the  above  active  ingredients  in 
OTC  drug  products.  (See  21  CFR  10.30.) 

Any  OTC  drug  product  containing 
any  of  the  above  ingredients  either 
labeled  or  intended  as  an  active 
ingredient  for  the  uses  included  in  the 
above  rulemakings  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  November  10, 1993  and  that  is  not 
the  subject  of  an  approved  application 
or  abbreviated  application  will  be  in 
violation  of  sections  502  and  505  of  the 
act  (21  U.S.C.  352  and  355)  and, 
therefore,  subject  to  regulatory  action. 
Further,  any  OTC  drug  product 
containing  an  ingredient  subject  to  this 
rulemaking  that  is  repackaged  or 
relabeled  after  November  10, 1993  must 
be  in  compliance  with  the  rule 
regardless  of  the  date  the  product  was 
initially  introduced  or  intitially 
delivered  for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  rule  at  the  earliest  possible  date. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (57  FR  38568 
at  38572).  The  agency  concludes  that 
there  is  no  basis  for  the  continued 
marketing  of  these  ingredients  for  the 
uses  listed  in  Table  I  above.  There  are 
other  ingredients  being  considered  for 
monograph  status  that  manufacturers 
can  use  to  reformulate  afl^ected 
products.  In  many  instances, 
manufacturers  have  already 
reformulated  their  products  to  include 
these  ingredients.  As  a  result  of  this 
final  rule,  manufacturers  may  need  to 
reformulate  some  products  prior  to 
promulgation  of  the  applicable  final 
monograph.  However,  there  will  be  no 
additional  costs  because  reformulation 
would  be  required,  in  any  event,  when 
the  final  monograph  is  published. 

Early  finalization  of  tne 
nonmonograph  status  of  the  ingredients 
listed  in  this  notice  will  benefit  both 
consumers  and  manufacturers. 
Consumers  will  benefit  from  the  early 
removal  from  the  marketplace  of 


ingredients  for  which  safety  and 
effectiveness  have  not  been  established. 
This  action  will  result  in  a  direct 
economic  savings  to  consumers. 
Manufacturers  will  benefit  from  being 
able  to  use  alternative  ingredients  that 
are  under  review  to  determine  general 
recognition  of  safety  and  effectiveness, 
without  incurring  additional  expense  of 
clinical  testing  for  these  ingredients. 
Based  on  the  above,  the  agency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  310  is 
amended  as  follows: 

PART  310-^EW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501,  502,  503, 
505.  506.  507,  512-516.  520,  601(a).  701,  704, 
70S.  706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321. 331.  351.  352, 
353,  355,  356,  357,  360b-360f,  360j,  361|b), 
371,  374,  375,  376);  seci.  215, 301,  302(a), 
351.  354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C.  216,  241,  242(a),  262,  263b- 
263n). 

2.  Section  310.545  is  amended  by 
redesignating  the  text  of  paragraphs 
(a)(8)  and  (a)(18)  as  paragraphs  (a)(8)(i) 
and  (a)(18)(i),  respectively;  by  adding 
new  (a)(8)(i)  heading,  (a)(8)(ii),  (a)(10)(v) 
through  (a)(10)(vii),  (a)(18){i)  heading, 
(a)(18){ii)  through  (a)(18)(vi),  (a)(22)(ii). 
(a)(23)  through  (a)(25),  and  (d)(ll):  and 
by  revising  paragraph  (d)  introductory 
text  and  paragraph  (d)(1)  to  read  as 
follows: 

S  31 0.545    Drug  products  containing 
certain  active  ingradlanta  oMerad  ovar-<ha- 
counter  (OTC)  for  certain  usaa. 

(a)*  •  • 

(8)  Digestive  aid  drug  products — (i) 
Approved  as  of  May  7,  1991.  *  *  * 

(ii)  Approved  as  of  November  10. 
1993. 

Alcohol 

Aluminum  hydroxide 
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Amylasa 

Stem  bnnwiain 

AntMMMi 

Strawberry 

Aromatic  powder 

Strychnine 

Asafistida 

Tannic  acid 

Aspeigilliu  oryza  enzymaa  (except  lactase 
enzyme  derived  firom  Atpergtutu  oryzae) 

Trillium 

Woodruff 

Bacillua  acidophilus 

Bean 

(101  •  •  • 

Belladonna  alkaloids 

Belladonna  leaves,  powdered  extract 

Betaine  hydnxhlorid* 

(v)  Fever  blister  and  coid  sore 
treatment  drug  products. 

AUyl  tsothiocyanate 

Bismuth  sufapllate 

Aspirin 

Black  radish  powder 

Bismuth  sodhim  tartrate 

Blessed  thistle  (cnlcus  benedlctus) 

Camphor  (exceeding  3  percent) 

Buckthorn 

Capsaicin 

Calcium  gluconate 

Capsicum 

Capsicum 

Capsicum  oleoreein 
Chloral  hydrate 

Capsioim,  fluid  extract  of 

CarboQ 

Chlorobutanol 

Cascara  sayda  extract 

Cyclomethyralne  sulfsta 

Catechu,  tlactun 

Eucalyptus  oil 

Catnip 

Eugennl 

Chamomile  flowers 

Glycol  salicylate 

Charcoal,  wood 

Hexylresorcinol 

Chlorofann 

Histamine  dihydrochloride 

Qnnamon  oil 

Menthol  (exceeding  1  percent) 

Cinnamon  tincture 

Metha  )yrilene  hydrochloride 
Methy  nicotinate 

Citrus  pectin 

Diastase 

Methyl  salicylate 

Diastase  malt 

Pectin 

DogffMS 

Salicylamida 

Elecampane 

Strong  ammonia  sohitina 

Ether 

Tannic  acid 

Fennel  acid 

Thymol 

Galega 

Ginger 

Trolamine  salicylate 

Glycine 

Turpentine  oil 

Hydrastis  canadensis  (golden  seal) 

Zinc  sul&te 

Hectorite 
Horsetail 

(vi)  Insect  bite  and  sting  drug 

Huckleberry 

products. 

Hydrastis  fluid  extract 

Alcohol 

Hydrochloric  add 

Alcohol,  ethoxylated  alkyl 

Iodine 

Benzalkonium  cfakrlda 

Iron  OK  bile 

Calamine 

Johnswroct 

Eigot  fluidextract 

juniper 

Ferric  chloride 

Kaolin,  colloidal 

Panthaool 

Knotgrass 
Lactic  acid 

Peppermint  oil 
Pyrilamine  maleate 

Lactose 

Sodium  borate 

Lavender  compound,  ttncture  of 

Trolamine  salicylate 

Linden 

Turpentine  oil 

Lipase 

Zinc  oxide 

Lysine  hydrochloride 

ZircoBiimi  oodda 

Mannitol 

(vii)  Poison  ivy.  poison  oak.  and 

Myrrh,  fluid  extract  of 

poison  sumac  drug  products. 

r4ettle 

Alcohol 

Nickel-pectin 

Aspirin 

Nux  vomica  extract 

Benzethonium  chloride 

Orthophosphoric  acid 

Benzocame  (0.5  to  1.25  percent) 

Papaya,  natural 

Bithionol 

Pectin 

Calamine 

Peppermint 

Cetalkooium  chloride 

Peppermint  spirit 

Chloral  hydrate 

Phenacetin 

Chlorobutanol 

Potassium  bicvbonate 

Chlorpheniramine  maleate 

Potassium  carbonate 

Creosote,  beechwood 

Protease 

Cyclomethycaine  sulfate 

Prolase 

Dexpanthenol 

Rhubarb  fluid  extract 

Diperodon  hydrochloride 

Senna 

Eucalyptus  oil 

Sodium  chloride 

Bugenol 

Sodium  salicylate 

Glycerin 

Glycol  salicylate 

Hectorite 

Hexylresorcinol 

Hydrogen  peroxide 

Impatiens  biflora  tinctura 

Iron  oxide 

Isopropyl  alcohol 

Lanolin 

Lead  acetate 

Merbromin 

Mercuric  chloride 

Methapyrilene  hydrochloride 

Panthem>l 

Parethoxycaine  hydrochloride 

Phenyltoloxamine  dihydrogen  dtrata 

Povidone-vinylacetata  copolymers 

Pyrilamine  maleate 

Salicylamide 

Salicylic  acid 

Simethicone 

Sulfur 

Tannic  acid 

Thymol 

Trolamine  salicylate 

Turpentine  oil 

Zirconium  oxide 

Zyloxin 

(18)  Skin  protectant  drug  products 
(i)  Ingredients.  •  •  • 
(ii)  Astringent  drug  products. 

Acetone 

Alcohol 

Alum,  ammonium 

Alum,  potassium 

Aluminum  chlorhydroxy  complex 

Aromatics 

Benzalkonium  chloride 

Benzethonium  chloride 

Benz(x»ine 

Benzoic  acid 

Boric  acid 

Calcium  acetate 

Camphor  gum 

Clove  oil 

Colloidal  oatmeal 

Cresol 

Cupric  sulfate 

Eucalyptus  oil 

Eugenol 

Honey 

Isopropyl  alcohol 

Menthol 

Methyl  salicylate 

Oxyquinoline  sul&te 

P-t-butyl-m-cresol 

Peppermint  oil 

Phenol 

Polyoxeythylene  laurate 

Potassium  ferrocyanide 

Sage  oil 

Silver  nitrate 

Sodium  borate 

Sodium  diacetate 

Talc 

Tani^c  acid  glycerite 

Thymol 

Topical  starch 

Zinc  chloride 

Zinc  oxide 

Zinc  phenolsulfonate 

Zinc  stearate 

Zinc  8ul£ate 

(iii)  Diaper  rash  drug  products. 

Aluminum  hydroxide 
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Cocoa  butter 

Cysteine  bydrochloiids 

Glycerin 

Protein  hydrolysate 

Racemethionine 

Sulfur 

Taonic  acid 

Zinc  acetate 

Zinc  carbonate 

(iv)  Fever  blister  and  cold  sore 
treatment  drug  products. 

Bismuth  subnitrate 

Boric  acid 

Pyridoxine  hydrochloride 

Sulfur 

Tannic  acid 

Topical  starch 

Trolamine 

Zinc  sulfiate 

(v)  Insect  bite  and  sting  drug 
products. 

Alcohol 

Alcohol,  ethoxylated  alkyl 

Ammonia  solution,  strong 

Ammonium  hydroxide 

Benzallconium  chloride 

Camphor 

Ergot  fluidextract 

Ferric  chloride 

Menthol 

Peppermint  oil 

Phenol 

Pyrilamine  maleate 

Sodium  borate 

Trolamine 

Turpentine  oil 

Zirconium  oxide 

I  [vi)  Poison  ivy,  poison  oak,  and 
poison  sumac  drug  products. 

Alcohol 

Anion  and  cation  exchange  resins  buffisred 

Benzethonium  chloride 

Benzocaine 

Benzyl  alcohol 

Bismuth  subnitrate 

Bithionol 

Boric  acid 

Camphor 

Cetalkonium  chloride 

Chloral  hydrate 

Chlorpheniramine  maleate 

Creosote 

Diperodon  hydrochloride 

Diphenhydramine  hydrochloride 

Eucalyptus  oil 

Ferric  chloride 

Glycerin 

Hoctorite 

Hydrogen  peroxide 

Impatiens  biflora  tincture 

Iron  oxide 

Isopropyl  alconol 

Lanolin 

Lead  acetate 

Lidocaine 

Menthol 

Merbromin 

Mercuric  chloride 

Panthenol 

Parethoxycaine  hydrochloride 

Phenol 

Phenyltoloxamine  dihydrogen  dtiate 

Povidone-vinylacetate  copolymers 


Salicylic  acid 
Simethicone 
Tannic  acid 
Topical  starch 
Trolamine 
Turpentine  oil 
Ziiconium  oxida 
Zyloxin 


(22)  •   •   • 
(ii)  Ingredients. 

Alcloxa 

Alum,  potassium 

Aluminum  sulfate 

Amyltricresols,  secondary 

Basic  fuchsin 

Benzethonium  chloride 

Benzoic  acid 

Benzoxiquine 

Boric  acid 

Camphor 

Candicidin 

Chlorothymol 

Coal  tar 

Dichlorophen 

Menthol 

Methylparaben 

Oxyqulnoline 

Oxyquinoline  sulfete 

Phenol 

Phenolate  sodium 

Phenyl  salicylate 

Propionic  acid 

Propylparaben 

Resorclnol 

Salicylic  acid 

Sodium  borate 

Sodium  caprylate 

Sodium  propionate 

Sulfur 

Tannic  acid 

Thymol 

Tolindate 

Triacetin 

Zinc  caprylate 

Zinc  propionate 


(23)  Internal  analgesic  drug  products. 

Aminobenzoic  acid 

Antipyrine 

Aspirin,  alimiinum 

Calcium  salicylate 

Codeine 

Codeine  phosphate 

Codeine  sulfete 

lodoantipyrine 

Lysine  aspirin 

Methapyrilene  fumarate 

Phenacetin 

Pheniramine  maleate 

Pyrilamine  maleate 

Quinine 

Salsalate 

Sodium  aminobenzoate 

(24)  Orally  administered  menstrual 
drug  products. 

Alcohol 

A1£b1&  leaves 

Aloes 

Asclepias  tuberose 

Asparagxis  ^ 

Barosma 

Bearberry  (extract  of  uva  ursi) 

Bearberry  fluidextract  (extract  of  bearberry) 


Blessed  thistle  (cnicus  beoedlctus) 
Buchu  powdoed  extract  (extract  of  buchu) 

CAlriiim  lactate 

Calcium  pantothenate 

Capsicum  oleoresin 

Cascara  fluidexbvct.  enxnatic  (extract  of 

cascara) 
Chlorprophenpyridamlne  '"aloate 
Cimicifuga  racsmoaa 
Codeine 

Collinsonia  (extract  stone  nxA) 
Com  silk 
Couch  grass 
Dog  grass  extract 
Ethyl  nitrite 
Ferric  chloride 
Ferrous  sulfate 
Gentiana  lutea  (gentian) 
Glycyrrhiza  (licorice) 
Homatropine  methylbromide 
Hydrangea,  powdered  extract  (extract  of 

hydrangea) 
Hydrastis  canadensis  (golden  seal) 
Hyoscyamine  sulfate 
)uniper  oil  (oil  of  )tiniper) 
Magnesium  sulfate 
Methapyrilene  hydrochloride 
Methenamine 
Methylene  blue 
Natural  estrogenic  hormone 
Niacinamide 

Nutmeg  oil  (oil  of  nubneg) 
Oiloferigeron 
Parsley 

Peppermint  spirit 
Pepsin,  essence 
Phenacetin 

Phenindamine  tartrate 
Phenyl  salicylate 
Piscidia  erythrina 
Pipsissewa 
Potassium  acetate 
Potassium  nitrate 
Riboflavin 
Saw  palmetto 
Senecio  aureus 
Sodium  benzoate 
Sodium  nitrate 
Sucrose 

Sulferated  oils  of  turpentine 
Taraxacum  officinale 
Theobromine  sodium  salicylate 
Theophylline 
Thiamine  hydrochloride 
Triticimi 

Turpentine,  Venice  (venice  turpertine) 
Urea 

(25)  Pediculicide  drug  products. 

Benzocaine 

Benzyl  alcohol 

Benzyl  benzoate 

Chlorophenothane  (dichlorodiphenyl 

trichloroethane) 
Coconut  oil  soap,  aqueous 
Copper  oleate 
Docusate  sodium 
Formic  acid 

Isobomyl  thiocyanoacetate 
Picrotoxin 
Propylene  glycol 
Sabadilla  alkaloids 
Sulfur,  sublimed 
Thiocyanoacetate 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
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subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(ll)  of  this  section. 

(1)  May  7, 1991,  for  products  subject 
to  paragraphs  (a)(1)  through  (a)(6)(i)(A), 
(a)(6)(ii),  (a)(7)  (except  as  covered  by 


paragraph  (d)(3)  of  this  section),  (a)(8)(i),    (a)(18)(vi),  (a)(22)(ii),  and  (a)(23) 


(a)(9)  through  (a)(10)(iii),  (a)(ll)  through 
(a)(18)(i),  and  (a)(19)  of  this  section. 


(11)  November  10, 1993,  for  products 
subject  to  paragraphs  (a)(8)(ii).  (a)(10)(v) 
through  (a)(10)(vii),  (a)(18)(ii)  through 


through  (a)(25)  of  this  section. 

Dated:  March  31, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  93-10958  Filed  5-7-93;  8:45  am) 
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Presidential  Documents 


Memorandum  of  May  6,  1993 

Determination  Under  the  Bus  Regulatory  Reform  Act  of  1982 


Memorandum  for  the  Secretary  of  Transportation 

Section  6  of  the  Bus  Regulatory  Reform  Act  of  1982  imposed  a  moratorium 
on  the  issuance  of  certificates  or  permits  to  motor  carriers  domiciled  in, 
or  owned  or  controlled  by  persons  of,  a  contiguous  foreign  country.  The 
Act  authorized  the  President  to  remove  the  moratorium  in  whole  or  in 
part  for  any  country  or  political  subdivision  thereof  upon  determining  that 
such  action  is  in  the  national  interest.  Sixty  days'  advance  notice  to  the 
Congress  is  required  whenever  the  removal  or  modification  applies  to  a 
contiguous  foreign  country  or  political  subdivision  thereof  that  substantially 
prohibits  the  granting  of  motor  carrier  authority  to  persons  from  the  United 
States. 

I  am  pleased  that  an  agreement  between  the  United  States  and  Mexico 
has  been  concluded  to  ensure  fair  and  reciprocal  treatment  for  charter  and 
tour  bus  interests  on  both  sides  of  the  border.  The  agreement  reached, 
however,  does  not  allow  for  full  access  to  cross-border  and  domestic  markets. 
Therefore,  the  moratoriimi  must  reflect  the  conditions  under  which  operating 
authority  may  be  issued  to  Mexican  charter  and  tour  companies  under 
the  agreement. 

Pursuant  to  section  6  of  the  Bus  Regulatory  Reform  Act  of  1982.  49  U.S.C. 
section  ■10922(7)(2)(A),  I  hereby  make  a  limited  modification  to  the  morato- 
rium imposed  by  that  section  and  all  actions  taken  by  my  predecessors 
under  that  section  on  the  issuance  of  certificates  or  permits  to  motor  carriers 
domiciled  in,  or  owned  or  controlled  by  persons  of,  a  contiguous  foreign 
country. 

The  moratorium  is  modified  only  to  authorize  the  Interstate  Commerce  Com- 
mission to  grant  Mexican  motor  carriers  authority  to  transport  passengers 
in  charter  or  special  operations,  in  foreign  commerce,  in  round  trip  or 
one-way  service  between  Mexico  and  the  United  States  pursuant  to  the 
following  restrictions: 

1.  The  Mexican  motor  carrier  can  conduct  cross-border  charter  or  special 
service  in  the  United  States  only  when  the  international  tour  or  charter 
begins  in  Mexico; 

2.  Tickets  or  tour  packages  for  such  operations  cannot  be  sold  in  the 
United  States;  and 

3.  The  terms  of  the  grants  of  authority  given  to  Mexican  motor  carriers 
will  be  limited  by  the  life  of  the  agreement  with  Mexico  covering  reciprocal 
cross-border  charter  and  special  operations. 

This  action  applies  only  to  international  charter  and  tour  operations,  does 
not  allow  for  point-to-point  service  within  the  United  States,  and  does 
not  authorize  companies  to  conduct  cross-border  regular  route  service.  This 
action  preserves  the  status  quo  with  respect  to  Mexican  trucking  companies 
and  Mexican  companies  engaged  in  regular  route  service,  and  will  maintain 
the  moratorium  on  those  operations  through  September  25,  1994,  unless 
earlier  revoked  or  modified. 

Accordingly,  you  are  directed  to  notify  the  Congress  today  on  my  behalf 
that,  effective  60  days  hence,  the  moratorium  will  no  longer  be  in  effect 
for  Mexican  charter  and  tour  bus  companies  subject  to  the  above  stated 
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conditions.  Because  of  this  action,  the  Interstate  Commerce  Commission 
will  then  accept  and  process  expeditiously  all  applications  for  operating 
authority  from  Mexican  owned,  controlled,  or  domiciled  charter  and  tour 
bus  firms.  I  should  note  that  applications  in  Mexico  by  United  States  charter 
and  tour  bus  firms  will  be  similarly  treated. 

You  are  hereby  authorized  and  directed  to  publish  this  determination  in 
the  Fedffl-al  Register. 


l)sj\IU^^iuaA<rtOjod^ 


{FR  Doc.  93-11180 
FiM  S-«-93:  4:56  pm) 
BilUog  code  4910-e2-M 


THE  WHITE  HOUSE, 
Washington.  May  6,  1993. 
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Presidential  Documents 


Proclamation  6558  of  May  6,  1993 
National  Walking  Week,  1993 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Medical  research  confirms  that  regular  physical  activity  benefits  human 
health  in  many  ways.  Exercise  can  help  to  prevent  and  manage  coronary 
heart  disease,  hypertension,  noninsulin-dependent  diabetes,  osteoporosis,  and 
mental  health  problems,  such  as  depression  and  anxiety.  Regular  exercise 
is  also  linked  with  lower  rates  of  colon  cancer  and  stroke.  Light  to  medium 
exercise  for  at  least  30  minutes  each  day  enhances  our  lives  by  improving 
our  physical  fitness  and  our  health. 

Sustained  walking  is  a  wonderful  way  to  exercise  at  minimal  risk  and 
little  cost.  Millions  of  Americans  enjoy  walking  for  a  variety  of  reasons: 
as  a  time  for  private  reflection;  an  occasion  to  enjoy  the  company  of  friends: 
a  form  of  public  demonstration;  or  as  an  invigorating  activity  and  sport. 
Exercise  such  as  walking  is  a  key  component  of  our  Nation's  prevention 
agenda,  which  envisions  a  healthier,  vibrant  America.  Regular  walking  is 
a  form  of  self-care  that  can  contribute  to  the  reduction  of  preventable  death, 
disease,  and  disability;  reduce  health  care  costs;  improve  overall  energy 
and  efficiency;  and  promote  long  and  healthy  lives.  Americans  across  the 
country  are  experiencing  the  joys  and  benefits  of  regular  walking  as  policy- 
makers, legislators,  and  citizens  work  to  improve  trails  and  protect  natural 
envirormients  that  make  walking  pleasurable  and  safe. 

The  Congress,  by  Public  Law  102-474,  has  designated  the  week  of  May 
2  through  May  8,  1993,  as  "NaUonal  Walking  Week"  and  has  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW.  THEREFORE,  I,  mUAAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  May  2  through  May  8,  1993. 
as  National  Walking  Week.  I  invite  the  Governors  of  the  50  States  and 
the  appropriate  officials  of  all  other  areas  under  the  jurisdiction  of  the 
United  States  to  issue  similar  proclamations.  I  encourage  the  American 
people  to  join  with  health  and  recreation  professionals,  private  voluntary 
associations,  and  other  concerned  organizations  in  observing  this  week  with 
appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
seventeenth. 
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443 26665 

444 26671 

450 26662 

452 26652,26655 

510 26523 

520 26523 

1020 26386 

Proposed  Rules: 

357 26886 

1020 26407 

1040 27495 
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9  93 


24CFn 

889 26836 

890 26816 


868 27062 

26CFR 

1 26524 

5c 26524 

PrapoMd  Rutoa: 

1 27219.27250.27498. 

27503 
602 27503 


29CFR 

1926 


.26590 


30CFR 

401 


.27203 


32CFR 

50 

77 

80 

138 

177 

237 

244 

364 

371 


..27205 
..27205 
.27205 
..27205 
..27205 
..27205 
..27205 
..27205 
.27205 


33CFR 


100.. 
164.. 


.27624 
.26428 
.27628 


117.. 
165.. 


..26280.  27504 
27506 


34CFR 

222 26524 

318 27440 

612 27140 

630 „ 27144 


668 26674 

PropoMd  RwIm: 

361 26281 

363 26281 

365 26281 

366 26281 

367 26281 

369..  •...••••«•... ••••.*•«•..•• 26281 

370 26281 

371 26281 

373 26281 

374 26281 

375 26281 

376 26281 

377 26281 

378 26281 

379 26281 

-•<380 „ 26281 

381 26890 

385 26281 

386 26281 

387 26281 

388 26281 

389 26281 

390 26281 

396 , 26281 

36CFR 

PropOMd  RuIm: 

251 „ 28940 

261 „ 26940 

37CFR 

PropoMdRutM: 

201 27251 

38CFR 

3 „> „..„ 27622 

21 26239 

PropoMd  RuIm: 

36 26282 

44 „....26282 

40CFR 

9 27472 


63 26916 

180 26687 

186 26687 

261 26420 

264 26420 

265 26420 

271 26242.  26420,  26689 

721 26690, 

26691,  27205.  27206.  27207 

279 _ 26420 

PfOpottsd  RuIm: 

Ch.  1 26946 

52 27^53 

1€5 26856 

180 26725 

185 26725 

300 27507 

721 26727.27255 

43CFR 

PuWIc  Land  Of«tora: 
5245  (Revoked  by 

PL0  6969) 26917 

6964 27060 

6968 .....26251 

6969 26917 

6971 » 26251 

6972 26252 

45CFR 

1301 26918 

46CFR 

35 27628 

602 27208 

505 27208 

510 27208 

540...» 27208 

47CFR 

1 27472 

22 ^ „ 27213 

68 26692 

73 26252.  26524.  26525, 

26918, 26819, 27214, 27473 


PropoMd  Rul««: 

73 26528,  26947,  27256 

74 26728 

48CFR 

509 .....26919 

2012 _ 26253 

2015 26253 

2030 26253 

2052 26253 

PropoMd  Rulee: 

509 26948 

49CFR 

571 26526 

1023 26693 

PropoMd  Rutoa: 

171 27257 

174 27257 

571 27514,27517 

50CFR 

17 27474 

222 _ 26920 

285 26921 

625 ~ 27214,27215 

661 ., 26922 

663 '. 27480 

675...^ 27216 

678 27336.  27482 

683 26255 

Proposed  Rules: 

17 26949,27260 


UST  OF  PUBUC  LAWS 

Note:  No  pubUc  t>iUs  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  irKfusion 
In  today's  U«t  of  Public 
Law*. 

Last  List  May  6,  1993 
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cm  CHECKLIST 


ThtechecWtet.  pcepared  by  the  Office  or  the  Federal  RegJstBT  is 

published w«eWy.  It ie arranged mtfw ofttor of  CFR Bites,  sftx* 
nurobers,  piices,  and  reviskxi  dates. 

Anastertsk  (*)  precedes  each  entry  that  has  been  issued  strwe  last 
jj^and  vMhtch  is  now  available  for  sale  at  the  GovwnmeBt  Prtntog 

ActMci«8(o(  currert  CFR  wolunies  comprising  a  complate  CFR  set. 
aiao  appears  in  ••»  latest  issue  ol  the  LSA  (list  ot  CFR  Sections 
Mected^  which  l«  revised  monthly. 

The  annual  rate  tor  aubecf<p11on  Id  all  revised  vohjmee  ie  $775  00 
(tomestic.  $1 93.75  addittonar  tor  foreign  maling. 

Man  orders  to  the  Superintendent  oH  Documents,  Attn:  New  Ordara 
P.O.  Bo«371954,  Pittsburgh,  PA.  15250-7954.  All  orders  must  be  ' 
■ccopipanied  by  remittance  (check,  money  order,  GPO  OeposIT 
Account,  V>SA,  or  K^ster  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-323$ 
fcom  8:00  a.m.  to  4.00  p.m.  eastern  knte.  or  FAX  your  charoe  ordere 
to  (202)  5f  2-2233. 

TIM*  S»oc^^mmiba^ 

t,  3  (2  Be$erve<ft  .„. 

3  (1992  Compikjtkjn 
flntfPcRisiOQand 
WU 

€  -l._ „ 


~...  (a69-{MWX)001-»  —   $15.00       Jon.  1.  1993 


.  (369-019^0002^ . 
.  (86W)lWX)003-8) . 


SPvts: 

1-699  

700-H99 

1200-{nd,6(6 
RMen^ed) .... 


..  (869-019-00004-6)  , 
..  («6*-8T9-eOB05-4y . 


17.00 
5,50 

21.00 
17.80 


'Jan.  I,  mz 
Jon.  1,  l^f3 

JaR.1,  1993 
Jon.  1,19^ 


71 

0-M 

2J-4S  ..„. 

44-5  r 

52  

53-209  

210-299  .... 

300-399  „. 

400-699  „_ 

700-699  „„ 

900-999  .„ 

IO0(hiaS9 

1060-1119 

112(^1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

200O*id... 

• 

9  Parte: 

1-W9  

2e04nd  ... 

ia  Parte: 

»-50  

51-199  

200-399  ..._ 
400-499  ..._ 
500-lftd  .... 

tt  ..._ 

U  Parts: 

1-199  

200-219  

220-299  ..... 

300-499  

500-599  

600-€nd  

n 


..  (86^19-fiOGOM) 
..  (869-019-0000«-«) 
..(869-017-00009^ 
..(869-019^X1010-1) 
..(869-019-00011-9) 
..(869-017-00012-4) 
..  (869-017-00013-2)  . 
..  (869-019-00014-3) . 
..  (86O-Ol^«00)5-l)  . 
..  (869-0  l9>«l016-0)  . 
..  {869-019^30017-«) . 
..  (869^)19-00018-6)  . 
.  (869-O19-00019-4)  . 
.(869-019-00020-4). 
.  (869-019-00021-6)  . 
.  (869-0I9-00D22-4)  . 
.  (869^)17-00023-0)  . 
.  (869-017-00024-4)  . 
.(869-019-00025-9). 

.  (869-019-00026-7)  . 

. (869-019-00027-5^ . 
.  (e69-0]9'«)Q26-3)  .. 

.  (869^)19-00029HO  .. 
.  (869-019^)0B30-5r .. 
.  (869-01940031-3)  .. 

(«69-«1940B3a-»> .. 

(869-019^)0033-0)  .. 


20.00 
13.00 
18.00 
28.00 
IIJOO 
26.00 
134)0 
\7J0O 

2\jao. 

33.00 
20J)0 
13.00 
11.00 
27  JO 

nm 

13.00 
23.00 
26.00 
12.00 


Joft  I,  1993 
Jon.  1,  1993 
Jon.  1,1992 
Joa  1,  1993 
Jon.  1,  1993 
Jon.  T,  1992 
Joa  1,  1992 
Joa  1,  1993 
Jan.  1,  1993 
Jan.1,  1993 
Jon.  1,  1993 
Joa  1,1993 
JOn.  1.  1993 
Jon.  1,  1993 
Jon.  1.  1993 
Jon.  1,  1993 
Jon.  1,  1992 
Jon.  1,  1992 
Jon.  1,  1993 


20.00       Jon.  K  1993 


27.00 
2\J0O 

29.00 
21.00 
150)0 
204n 
33.00 


Jon.  1.  1993 
Jon,  1,  1993 

Jon.  T,  T993 
Jon.  I,  1993 
Jon.  I,  1993 
JOR,  T,  1993 
Jon.  U  1993 


Slock 


.(869KH7-e0B34-5> 12.0O       Joa  1,  1992 


.  (869-019-00035-6) 
.(869^)17-00036-1) 
.(869-019^)0637-2). 
.  (869-019-0003*-l)  . 
.(869-049-00039^. 
.  (869-019-00040-2)  . 

.  (869-01 7-00S«M». 


rrjo 

V3l00 
26130 
21.00 
T9JB' 
2fc80 


Jon.  T,  1993 
Jon.  >,  m2 
Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1.  T993 
Jon.  1,  V993 


14  Parte: 
W9  _.._. 
6»-13»  .„. 
140-199  .. 
200-1199 
1200-End 


.  (869-019^)8044-9) 29.W 

.  (869-01 HI064M) 22A) 

.  (869^19-00044-5)  ..„..  12.00 

.  (669-OT9-08845-3) 22« 

.(869-019^0046-1) 16«» 


9-299  (869^)19-00647-0) HM 

y»-n9 (869^n9^)8e4»« 25^^08 

VXhind (869^T>-O0B49^ 17.08 

ItPartK 

0-149  

"Jm  tT¥  «. „,« 

Vm-inA .._ _„ 


m 

»-199  

200-239  ... 

ttPartR 

r-149 ._... 

150-279  ... 
280-399  .„ 
400-€Nd  „ 


181 

1-199  .„ 

aoo-End 

20P»to; 
1-399  ..„ 
40(M99. 
SOO-Efld 


(869-019-08006-2) 21J0       Jofvl.  1993        ^p^^ 


..  (869-019-00050-0) 7J0O 

..  (869-01 7-08e51-5> 14.00 

.  (869-017-00052-3) 20.00 

.  (869^)17-00054-0) ]iW 

.(869-017-00055-8) 17.00 

.  (869-eV7-08856-6> 24.00 

.  («*9<I7-00B57^ )M0 

.(869-017-00058-2) 19.00 

.(869-017-00839-1) 14.00 

.  (869-ai.7-0886£M^ 9.50 

.(869-017-00061-2) 28.00 

.(869-017-00062-1) 9.50 

.  (869417-00063-9) 16.00 

.(869-077-00064-7) 31.00 

.  (869^)17-00065-5) 21 .00 


.  (869-017-08866-3> 13.00 

100-I69 (869^17-00067-1) 14.00 

^7^^99 (869-0 17-0006a-0>  .._..  18.00 

200-299 (869-017-000694) 5.50 

3aM99 (869-017-«l070-l) 29.00 

500499 ^ (86941740071-0) ?1.00 

60O-799 „ (869417-000724) 7.00 

8BM299  _ (869417-00»»4> 18.00 

raOO-£nd (8694174Q07»^  ._...  9.00 

23Partr 

1-299 

300*Kl  


.  (86941 7K)8875-2X  ....„     26.00 
(869417-00076-1) 19.00 


(8694^7-0807^9) . 


2«PartB: 

0-199  (869417-00078-7) 

200-499 „ (8694i7-00U79-5) 

500499  ._„ (869417-00080-9) 

70tt-1699  ™ (8694r7-000&l-7) .._.. 

1700-Entf (869417-00062-5) 


18i)0 

34.00 
32J0O 
MJOO 
34.00 
13.00 


Price       RevWonOeii 


Jon.  V,  1993 
Joa  1.  1992 
Jon.  1,  1993 
Jon.  1,  1999 
Jon.  I,  1993 

Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1.  1992 

Jon.  1.  1993 
Joa  I.  1992 
Jon.  1.  1992 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1.  1992 
Apr.  1.  1992 

Apr.  1,  1992 
Apr.  1.  1992 

Apr.  T,  1992 
Apr.  1,  1992 
Apr.  1.  1992 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1.  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,.19«2 

Apr.  1.  1992 


Apr.  1. 
Apr.  1. 


1992 
1992 
Apr.  T,  1992 
Apr.  1.  1992 
Apr.  1.  1992 


HJOO        Sm.  1 1992 


25 (869417-00063-3) HJOO        Apr.  1.  1992 

aoPwtK 

§§1.0-1-1.60 (869417-00064-1) 17.00 

§§  1.61-1.169 (869417-000654) 33.00 

§§1.170-1.300 (869417-00086-8) T9.00 

§§  1  J0r-1.400 (86941740067-6)  .._..  17.00 

§§  1.401-1.500 (869417-aDD8W)  .._.  38.00 

§§l.50M.640  — (869417-00089-2)  „....  IV.OO 

§§  1.641-1.850 (869417-00090-6)  _„..  19^^00 

§§  1.651-1.907  — («694r74aD91-4)  „....  23  00 

§§  1.90M.1000  „....  (869417-00092-2) 26.00 

§§1.1001-1.1400  (869417-aa09>l)  .._.  19.00 

§§  1.1401-£nd  .„ (869417-00094-9)  __..  26  00 

2-29 (869417-00095-7)  _._.  22:00 

30-39  . — (869417-00096-5) 15.00 

40-49  . — (869417-00097-3) 17.00 

50-299 (869417-00D98-I) 15.00 

30O499 (869417-000994) 20  00 

500499  ._ C869419-00101-6) tM 

«Wnct (86941 7-0(»O1-5)  .._..  d^ 


Apr.  1,  1992 
Apr  r,  1992 
Apr.  I,  1992 
Apr.  1,  1992 
Apr.  T.  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  U1992 
Apr.  1,  1992 
Apt.  1,  1992 
Apr.  I,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1.  1992 
Apr.  1,  1992 
Apr.  1.  ]9n 
'Apr.  1.  »90 
A«r.  1.  1992 


iv 
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TNto 


stock  Numtar 


PrtM      ItovWonOtM 


27Pwt»: 

1-199  (869^17-00102-3) UJOO 

200^nd  (849-017-00103-1) 11.00 

28 (869-017-00104-0) 37.00 


Apr 
»Ap. 


1.1992 
1.1991 

July  1.1992 


29  Parts: 

0-99 — 

10fr499 

500^99 

9(XV1899 
1900-1910(§§'l90i"l  to 

1910.999) 

1910  (§§  1910.1000  to 

tod)  

1911-1925 

1926 

1927-€nd 


(86W)1 7-00105-8) 19.00 

(869-O13-00106-6) 9J0O 

(869-017-O0107-4) 32J)0 

(869^)17-00108-2) \6J0O 


July  1,1992 
July  1.1992 
July  1.1992 
July  1,  1992 


(869^17-00109-1) 29.00       July  1.  1992 


(86^17-001 1(M) 16X10 

(869-017-00111-2) 9J0O 

(86^17-00112-1) 14.00 

(869-017-00113-9) 30.00 


MPwta: 

1-199 (869^)17-00114-7) 25.00 

200-699 (869-017-001 15-5) 1900 

700-€nd  (869-017-001 16-3) 25.00 


,(86W)17-00117-1) 17O0 

(869-017-00118-0) 2500 


31 

0-199  

20(Hnd  . 

32  Parts: 

1-39.  Vol.  I 15O0 

1-39,  Vol.  II 1900 

1-39,  Vol.  IN 18O0 

1-189 (869^17-001 1»^) 30O0 

190-399 (869-017-00120-1) 33O0 

400-629 (869-017-00121-0) 29O0 

630-699 (869-017-00122^ 14O0 

700-799 (86W)1 7-001 2>6) 20O0 

800-End  (869-017-00124-4) 20.00 

33  Parts: 

1-124  (869-017-0012S-2) 18.00 

125-199 (86W)1 7-00126-1) 2100 

200-€nd  (869-017-00127-9) 23.00 

34  Parts: 

1-299  (869-017-00128-7) 27O0 

300-399 (86W)17-0012W) 19O0 

400-End  (869-017-00130-9) 32.00 


July  1,1992 

*July  1,  1989 

July  1,1992 

July  1,1992 

July  1,1992 
July  1,  1992 
July  1,1992 

July  1.1992 
July  1,1992 

'July  1,  1984 

»July  1, 1984 

»July  1, 1984 

July  1,1992 

July  1,1992 

July  1.1992 

'July  1.  1991 

July  1.1992 

July  1.1992 

July  1,1992 
July  1.1992 
July  1,1992 

July  1,1992 
July  1.1992 
July  1.1992 


35 (869-017-00131-7) 12.00        July  1,  1992 


36  Parts: 

1-199  (869-017-00132-5) 15O0 

200-End  (869-017-00133-3) 32O0 

87  - (869-017-O0134-1) 1700 

0-17  .". (86W)17-00135-0) 28O0 

18-€nd  (86«)1 7-00136-8) 28.00 

39 „ (869-017-00137-6) 16.00 


40 

1-51  (869-017-00138-4) 31O0 

52  (869-017-00139-2) 33O0 

53-60  „....  (869^17-00140-6) 36.00 

61-80  (86W)1 7-00141-4) 16J)0 

81-85  (869-017-00142-2) 17O0 

86-99  (869-017-00143-1) 33.00 

100-149 „ (869-01 7-00144^ 34.00 

150-189 (869-01 7-0014S-7) 2100 

190-259 (869-017-00146-5) 16J)0 

260-299 (86W)1 7-00147-3) 36O0 

300-399 (869-017-00148-1) MJDO 

40(M24 (869-017-00149-0) 26J0 

425-699 (869-017-00150-3) 26J0 

700-789 (869-017-00151-1) 23.00 

790-€nd  „ (869-017-00152-0) 25.00 

41Ct)ap«srs: 

1, 1-l  to  1-10 MJOO 

1. 1-1 1  to  Appendto.  2  (2  Rsservsd) MM 


July  1.1992 
July  1.1992 

July  1,1992 

S«pt  1,1992 
S«pt.  1, 1992 

July  1.1992 

July  1,1992 
July  1. 1992 
July  1.1992 
July  1.1992 
July  1,1992 
July  1,1992 
July  1.1992 
July  1,1992 
JJy  1,1992 
July  1.1992 
July  1.1992 
July  1.1992 
July  1.1992 
July  1.1992 
July  1.1992 

*July  1, 1984 
iJuly  1. 1984 


TMa  Stock  Numtor 

3-6  „ - 14.00 

7  6.00 

•                                                          4J0 

o                                                       ._ 13O0 

10-17  .„ 9S0 

18.  Vol.  I,  Ports  1-5 — 13J0 

18.  Vol  M,  Port*  6-19 13.00 

18,  Vol.  Ill,  Pons  2(K52 13.00 

19-100  13.00 

1-100  .- (869-01 7-0O15i-8) 9.50 

101 — (86W)17-00154-6) 2800 

102-200 (869-017-00155^) IIOO 

201-&>d  (869-017-00156-2) 1100 

42  Psffte* 

1-399  ....*. (86W)1 7-00157-1) 23.00 

400-429 „.- (86W)1 7-00158-9) 23.00 

430-End  (869-017-00159-7) 31O0 

43  Parts: 

1-999  (86W)17-00160-1) 22.00 

1000-3999 (86W)1 7-00161-9) 3a00 

4000-End (869^)17-00162-7) 13.00 

44  (869-017-00163-5) 26.00 

45  Parts: 

1-199  (86W)1 7-00164-3) 2a00 

20(W99 (86W)17-00165-1) 1400 

500-1199 (869-017-00166-0) 3aOO 

1200-End (86W)17-00167-«) 20.00 

46Psrts: 

1-40 (869-017-00168-6) 17.00       Ocl. 

41-69 (869-017-0016^-4) 16.00       Ocl. 

70-89  (86W)17-00170-«) 8O0       Ocl. 

90-139 (869-017-00171-6) 14.00       Oct. 

140-155 (869-017-00172-^) 12.00       Oct. 

156-166 (869-017-00173-2) 14.00     »Oct. 

166-199 (869-017-00174-1)....-  17.00       Oct. 

200-499 (869-017-00175-9) 22.00       Oct. 

500-€nd  (869-017-00176-7) 14.00       Oct. 

47Parta: 

0-19 .„ (869-017-00177-5) 22.00       Oct.  1.  1992 

20-39..: (869-017-00178-3) 22.00       Oct.  1.  1992 

40-69 (869-017-00179-1) 12.00       Oct.  1,  1992 

70-79 (869-017-00180-5) 21.00       Oct.  1.  1992 

80-€nd „ (869-017-00181-3) 24.00       Oct.  1.  1992 

48  Ctiaptara: 

1  (Pom  1-51)  (869-017-00182-1) 34O0       Oct.  1.  1992 
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400-999 (869-017-00194-5) 31O0       Oct.  1.  1992 
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1200-End (869-017-00196-1) 21O0       Oct.  1, 1992 
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m  Parti  1-39,  consult  Iht  ItvM  CfB  voiumM  ItsiMd  ai  or  Aiy  ),  1984,  cont<ir»ng 

ItlOMPVtS. 

»The  >iy  1,  1985  ctflion  o(  41  C»  Choptwt  1-100  conkant  a  no»t  on»y 
tor  Choplwi  1  to  49  inciuiiv*.  For  lh«  KJ  text  or  procucnwnt  rMutoKom 
h  CtMplwi  1  to  49,  conait  ttw  altvwi  Cf8  votunrn  Ittuad  a  or  Jjy  I 
1984  contoMng  thOM  chapter*. 

*No  am»ndm«»«j  to  tt»  vahjrrw  w«*  promigatod  during  itw  pwiod  Apr. 
1.  1990  to  Mar.  31,  1993.  Tht  C»  voiumt  IttiMd  AprI  1.  1990.  ihouW  b« 
rctcinad. 

»No  amtndmanh  to  »H  volum*  ww«  promulgatod  during  me  penod  Apr. 
1,  1991  to  Mar.  30,  1992.  Tht  CfB  votum*  Ksuw)  April  1  1991,  ihouW  bt 
relolrwd. 

*  No  arTMndmemt  to  Itw  volum*  w*r*  promulgaled  during  m*  period  JJv 

1.  1989  to  >jn*  30,  1992.  Th*  C»  volum*  ittu*d  July  1,  1989,  ihouW  be  retoned 

No  amendments  to  ftw  volume  were  promulgaled  during  m*  peftod  Juty 

\.  1991  to  June  30,  1992.  The  C»  volume  itwed  July  1,  1991,  ihouW  be  retained. 

'No  amendmenh  to  Itw  volume  were  promulgoted  dtrtw  the  perwd  October 
1,  1991  to  September  30,  1992.  The  CfB  volume  luued  October  i.  1991  tftoiid 
be  retained. 
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Vol.  58,  No.  89 
Tuesday.  May  It,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Iceyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  pul)lish6d  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatiorts  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-37-AD:  Amendment 
39-«573;  AD  93-09-07] 

Airworthiness  Directives;  Pacific 
Scientific  Company,  HTLTKIn-Tech 
Division,  Fire  Extinguishers,  as 
Installed  on,  But  Not  Limited  to,  Airbus 
Industrie  Model  A300,  A310,  and  A320 
Series  Airplanes;  Boeing  Model  757- 
200  Series  Airplanes  Equipped  With 
Rolls  Royce  Engines;  and  McDonnell 
Douglas  Model  DC-9-80  (MD-80)  and 
MD-11  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  supersedes  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Pacific  Scientific 
fire  extinguishers,  that  currently 
requires  testing  the  low  pressure 
indication  circuits  to  monitor  actuation 
of  the  pressure  switch  on  these 
extinguishers  and  replacement  with  a 
serviceable  extinguisher,  if  necessary. 
The  actions  specified  in  the  AD  are 
intended  to  prevent  failure  of  a  fire 
extinguisher  to  discharge  extinguishant 
in  the  event  of  a  fire.  This  action 
corrects  the  compliance  time  for 
submitting  test  reports  to  the  FAA. 
DATES:  Effective  May  11, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
May  11. 1993  (58  FR  21912,  April  26, 
1993). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pacific  Scientific  Company,  HTL/ 
Kin-Tech  Division,  Attention:  Product 
Support  Department,  1800  Highland 
Avenue,  Duarte.  California  91010.  This 


information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-141L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 

SUPPl^MENTARY  INFORMATION:  On  April 
16, 1993,  the  FAA  issued  AD  93-08-06, 
Amendment  39-8553  (58  FR  21912, 
April  26, 1993),  to  require  testing  of  the 
low  pressure  indication  circuits  to 
monitor  actuation  of  the  pressure  switch 
on  these  extinguishers  and  replacement 
with  a  serviceable  extinguisher,  if 
necessary.  That  action  was  prompted  by 
reports  that  the  low  pressure  switch 
failed  to  indicate  low  pressure  when  the 
fire  extinguisher  container  was 
discharged.  The  actions  required  by  that 
AD  are  intended  to  prevent  failure  of  a 
fire  extinguisher  to  discharge 
extinguishant  in  the  event  of  a  fire. 

That  AD  requires  that  the  test  be 
accomplished  prior  to  the  accumulation 
of  500  hours  time-in-service  (on  the 
affected  airplanes  on  which  the  fire 
extinguishers  are  installed)  or  within  60 
days  after  the  effective  date  of  the  AD, 
whichever  occurs  first.  That  AD  also 
calls  for  a  submission  of  a  report  to  the 
FAA  of  the  results  of  this  test.  The 
compliance  time  for  submission  of  that 
report  was  published  inadvertently  in 
AD  93-08-06  as  "30  days  after  the 
effective  date  of  the  AD;"  however,  the 
compliance  time  for  submission  of  the 
report  should  have  been  specified  as 
"30  days  after  accomplishing  the  test." 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct  AD 
93-08--06  to  correct  this  compliance 
time  in  order  to^provide  affected 
operators  with  adequate  time  to  submit 
the  test  report  after  the  completion  of 
the  test. 

Action  is  taken  herein  to  correct  the 
error  and  to  correctly  add  the  AD  as  an 
amendment  to  §  39.13  of  the  Federal 
Aviation  Regulations  (FAR).  The 


effective  date  of  the  rule  remains  May 
11, 1993, 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Since  this  action  only  corrects  a  final 
rule  in  order  to  provide  adequate  time 
for  the  submission  of  a  test  report  after 
completion  of  a  test,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety.  y* 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5553  (58  FR 
21912,  April  26, 1993).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8573,  to  read  as  follows; 

93-09-07  Pacific  Scientific  Company,  HTL/ 

Kin-Tech  DivisioB:  Amendment  39- 

8573.  Docket  93-NM-37-AD. 

Supersedes  AD  93-08-06,  Amendment 

39-8553. 
Applicability:  Fire  extinguishers,  as  listed 
in  Pacific  Scientific  Alert  Service  Bulletin 
26A1106.  dated  March  10, 1993;  as  installed 
on,  but  not  limited  to,  Airbus  Industrie 
Model  A300,  A310.  and  A320  series 
airplanes,  Boeing  Model  757-200  series 
airplanes  equipped  with  Rolls  Royce  engines, 
and  McDonnell  Douglas  Model  DC-9-80 
(MD-80)  and  MD-11  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  fire  extinguisher  to 
discharge  extinguishant  in  the  event  of  a  fire, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  500  hours 
time-ln-tervice  or  within  60  days  after  the 
elective  date  of  this  AD,  whichever  occurs 
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first,  unless  accomplished  within  the  last  8 
months  prior  to  the  effective  date  of  this  AD, 
perform  a  test  of  the  low  pressure  indicating 
circuit  to  monitor  actuation  of  the  pressure 
switch  on  the  fire  extinguisher  in  accordance 
with  the  Accomplishment  Instructions  in 
Pacific  Scientific  Alert  Service  Bulletin 
26A1106,  dated  March  10, 1993. 

(1)  If  the  switch  passes  the  test,  no  further 
action  is  required  by  this  AD. 

(2)  If  the  switch  fails  this  test,  prior  to 
further  flight,  replace  the  fire  extinguisher 
with  a  serviceable  extinguisher.  This 
replacement  extinguisher  must  have  been 
inspected  previously  In  accordance  with 
paragraph  3  of  the  Accomplislunent 
Instructions  in  the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AO,  no 
person  shall  install,  on  any  airplane,  a  Pacific 
Scientific  fire  extinguisher  having  a  part 
number  listed  in  Pacific  Scientific  Alert 
Senice  Bulletin  26An06,  dated  March  10. 
1993.  that  has  not  been  inspected  previously 
in  accordance  with  paragraph  3  of  the 
Accomplishment  Instructions  in  Pacific 
Scientific  Alert  Service  Bulletin  26A1106, 
dated  March  10, 1993. 

(c)  For  switches  that  fail  to  pass  the  test 
required  by  paragraph  (a)  of  this  AD:  Within 
30  days  after  accomplishing  the  test,  submit 
a  report  of  the  results  of  the  test  to  the  FAA, 
Transport  Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  9Od0&-2425-.  or 
fax  to  (310)  98«-5210.  The  report  must 
include  the  following  information: 

(1)  When  was  the  inspection  performed? 

(2)  What  is  the  part  number  of  the  fire 
extinguisher? 

(3)  What  is  the  airplane  model  and  series 
from  which  the  extinguisher  was  removed? 

(4)  Where  was  the  extinguisher  installed 
(e.g..  Position/Location:  left  engine,  right 
engine,  auxiliary  power  unit  (APU) 
compartment,  etc.  I? 

(5)  When  was  the  last  hydrostatic  check 
performed  on  that  extinguisher? 

(6)  Who  performed  the  last  hydrostahc 
check  on  that  extinguisher? 

(7)  When  was  the  last  hex  key  check  (low 
pressure  indicating  circuit  test)  performed  on 
that  extinguisher? 

(8)  Was  the  extinguisher  guard  tack 
welded,  completely  welded,  or  not  welded  to 
the  switch  bousing?  The  information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1960  (44  U.S.C  3S01  et  seq]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Lo«  Angeles  AGO. 

NotK  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  testing  and  replacement  shall  be 
done  in  accordance  with  Pacific  Scientific 
Alert  Service  Bulletin  26A1106.  dated  March 
10. 1993.  This  incorporation  by  reference  was 
approved  previously  by  the  Directs  of  the 
Federal  Register,  in  accordance  writh  S  U.S.C 
552(a)  and  1  CFR  part  51,  as  of  May  11. 1993 
(58  FR  21912,  April  26, 1993).  Copies  may  be 
obtained  bxxa  Pacific  Scientific  Company. 
HTL/Kin-Tech  Division,  Attention:  Product 
.Support  Department.  1800  Highland  Avenue, 
Duarte,  California  91010.  Copies  may  be 
inspected  a!  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Siieet. 
Long  Beach.  California  90806-2425;  or  at  the 
Office  of  the  Federal  Register,  600  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  is  effective  May  11. 
1993. 

Issued  in  Renton,  Washington,  on  May  5. 
1993. 

Darrell  M.  Pedenon. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  93-11078  Filed  5-10-93;  8:45  am] 
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14  CFR  Part  73  "^ 

[Airspace  DockM  Na  92-AWP-18] 

Change  of  Name  of  Using  Agency  and 
Controlling  Agency  for  Restricted 
Areas;  California 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  rule. 

SUMMARY:  This  action  changes  the  name 
of  the  using  agency  and  controlling 
agency  for  R-ZSOQ,  Superior  Valley.  CA. 
It  also  changes  the  name  of  the 
controlling  agency  for  certain  restricted 
areas  located  in  California.  These  are 
administrative  changes  initiated  by  the 
U.S.  Navy  and  the  FAA.  There  are  no 
changes  to  the  boundaries,  altitudes, 
times  of  use.  or  activities  conducted 
unthin  the  affected  restricted  areas. 

EFFECTIVE  DATE:  0901  UTC.  July  22. 
1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Diane  Bodenhamer,  Military  Operations 
Program  Office  (ATM-420).  Office  of 
Air  Traffic  System  Management,  Federel 
Aviation  Administration,  800 
Independence  Avenue.  SW,, 
Washington,  DC  20591;  telephone:  (202) 
267-3178. 


8UI>m.QIENTARV  MFORMATION: 
The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  (14  CFR) 
changes  the  name  of  the  using  agency 
for  R-2509,  Superior  Valley.  CA.  from 
"Commander,  George  AFB,  CA,"  to 
"U.S.  Navy,  Commander,  Naval  Air 
Warfare  Center-Weapons  Division, 
China  Lake,  CA."  It  also  changes  the 
controlling  agency  from  "FAA,  Los 
Angeles  ARTCC"  to  "FAA,  Hi-Desert 
TRACON.  Edwards.  CA."  for  the 
following  restricted  areas:  R-2502E  and 
R-2502N,  Fort  Irwhi,  CA;  R-2505. 
China  Lake,  CA;  R-2S06.  China  Lake 
South,  CA;  R-2508,  Complex,  CA;  R- 
2509,  Superior  Valley,  CA;  R-2515. 
Muroc  Lake,  CA;  and  R-2524,  Trona. 
CA.  These  are  administrative  changes 
initiated  by  the  U.S.  Navy  and  the  FAA. 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  imnecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  Section  73.25  of 
Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3, 1993. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  is  an  administrative 
change  and  does  not  affect  the 
boundaries,  altitudes,  times  of  use,  or 
activities  of  the  restricted  areas. 
Accordingly,  this  action  will  have  no 
effect  on  current  air  traffic  procedures  or 
routing  of  dvil  airtTaft  operations  in  the 
area.  The  FAA,  therefore,  finds  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this 
action. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510, 1522;  E.O.  10854;  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

173^5    [Amended] 

2.  The  designation  for  "R-2509 
Superior  Valley,  CA,"  in  §  73.25  is 
amended  by  removing  the  words  "FAA, 
Los  Angeles  ARTCC"  for  the  controlling 
agency  and  adding,  in  their  place, 
"FAA,  Hi-Desert  TRACON,  Edwards, 
CA,"  and  additionally,  by  removing  the 
words  "Commander,  George  AFB,  CA" 
for  the  using  agency  and  adding,  in  their 
place,  "U.S.  Navy,  Commander,  Naval 
Air  Warfare  Center-Weapons  Division, 
China  Lake,  CA." 

In  addition  to  the  amendment  set 
forth  above,  in  each  designation  listed 
below  remove  the  words  "FAA,  Los 
Angeles  ARTCC"  for  the  controUing 
agency  and  add,  in  their  place,  the 
words  "FAA,  Hi-Desert  TRACON. 
Edwards,  CA": 

(a)  R-2502E  Fort  Irwin,  CA 

(b)  R-2502N  Fort  Irwin,  CA 

(c)  R-2505  China  Lake.  CA 

(d)  R-2506  China  Lake  South,  CA 

(e)  R-2508  Complex,  CA 
(Q  R-2515  Muroc  Uke,  CA 
(g)  R-2524  Trona,  CA 

Issued  in  Washington.  DC,  (m  April  30, 
1993. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  93-11094  Filed  5-10-93;  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  27272;  Amdt  No.  1544]  ' 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGSENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  ocaunng  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 


faciUties,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows. 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  aH'ected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  fi-om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 


incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  in  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/P 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SL\Ps 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  appUed  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  a  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
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Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 

close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  makhig  these  SIAPs  efiisctive  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  apH  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  thererore-(l)  is  not  a  "major 
rule"  under  Executive  Order  12291;  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference.  Issued  in 
Washington,  DC,  on  April  23. 1993. 
Thonut  C  Aocardi. 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR) 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L  97-449.  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23. 97^5, 97.27, 97^,  97 J1, 97 J3, 
and  97.35    (Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOG,  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SL\Ps.  identified  as  follows: 


NFDC  Transmittal  Letter 


Effective 


01/12/93 
04/01/93 

04A)2/93 


04A)7/93 

04/12/93 
04/12/93 
04/12/93 
04/13/93 

04/15/93 
04/15/93 
04/15/93 
04/15/93 
04/15/93 
04/1 S/93 
04/15/93 
04/15/93 
04/15/93 
04/16/93 
04/19/93 
04/21/93 
04/21/93 


Stata 


NJ 
SC 

MO 


lA 

OH 
OH 
OH 
SC 

NC 
NO 
NC 
NC 
NC 
NC 
NC 
NC 
NH 
NC 
MO 
NC 
TX 


City 


Morristown 
Camden .... 

Skaston 


FahfieM  

Altence  

Cteveimd  _. 

Lima 

Camden 


Raleigh/DtMtuwn 
RalaigtVDurtiani 
RaJeJgtVDuftwm 
Raietgh/Durtiam 
Raleigh/Durtum 
Raleigh/Durham 
RaMgh/Duittam 
RalelgtVDurtiam 

Keene  

Raleigh/Ourtwvn 

Kansas  C«y  „ 

Ocracoke 

Slnton „ 


Airpoft 


Morristown  Muni  .... 
Woodard  Field 


SIkaston  Menxxlal  Muni 


Fairfield  Muni 


Millef „ 

Burke  Lake-Front 

Uma  Allen  County 

Woodard  Field „.. 

Raleigh  Durham  International 
Raietgh-Owham  lntematk>nal 
Raleigh-Oufham  tntemattontf 
Raleigh-Ourtiam  lntematk>nal 
Raleigh-Durtiam  intematk>nal 
Raleigh-Durtiam  International 
Raleigh-Ourtiam  lntematk)nai 
Raieigti-Ouftram  International 

OiMant-HopWns 

RaleigfvOurtuun  lntamaik>nal 

Kansas  Oty  Oownto**n 

Ocracoke  IsJarxl  

San  Patrick)  County 


FDCNo. 


3/2017 
3/2033 

3/2116 


3/1943 

3/2014 
3/2013 
3/2015 
3/2034 

3/2070 
3/2071 
3/2072 
3/2073 
3^074 
3/2075 
3/2076 
3/2077 
3/2059 
3/2084 
3/2112 
3/2173 
3/2149 


SiAP 


NDB  RWY  23  AMDT  6... 
VOR/DME-A    AMOT    3...    TWTS 

CORRECTS  71  93-09 
VOR  RWY  20  AMDT  2A...  THIS 

CORRECTS    NOTAM   3/1815 

IN  PREVIOUS  TL. 
VOR/DME  RNAV  RWY  18  AMOT 

1A.. 
VOR-A  AMDT  8... 
NDB  RWY  24R  ORIQ-A... 
ILS  RWY  27  AMOT  2... 
NOB  RWY  24  AMDT  6A..  THIS 

CORRECTS  TL  93-09 
ILS  RWY  5R  AMDT  24... 
ILS  RWY  23R  AMOT  7... 
ILS  RWY  23L  AMDT  4... 
ILS  RWY  5L  AMDT  2A... 
VOR  RWY  5R  AMDT  13... 
VOR  RY  23L  AMDT  14... 
VOR  RWY  32  AMDT  3.- 
NDB  RWY  23L  AMDT  3... 
ILS  RWY  2  ORIG... 
NDB  RWY  5R  AMDT  19... 
NDB  RWY  19  AMDT  1 6A.. 
NDB-A.AMDT1... 
VOR/DME  RWY  14  ORlG.„ 
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14  CFR  Part  97 

[Docket  No.  27271;  AmdL  No.  1543] 

Standard  Instrument  Approach 
Procedures;  MisceUaneous 
Amendments 

AGENCY:  Federal  Anation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


SttMMARY:  This  amendment  establishes, 
amends,  susi>ends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulator^'  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  c^ianges  are 
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designed  to  provide  safe  and  efficieot 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  elective  data  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  fbllows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA  Headquarters 
Building.  800  Independence  Avenue 
SVf..  Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase— 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doctunents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFOra«ATX>N  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telmhone  (202) 
287-8277. 

SUPPlEiCMTARVWPOnKIATTOtI:  This 
amendment  to  part  97  of  the  Federal 
Anation  Regulations  (14  CFR  part  97J 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
PnKedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  FAA  Forms  8260-3. 8260- 
4.  and  8260-5.  which  are  incorporated 
by  reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  abova 

The  large  number  of  SIAPs,  tb^ 
complex  nature,  and  the  n«ed  fat  a 


spedal  format  make  their  verbatim 
pubUcation  in  the  FEDERAL  REGISTER 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
deoictioo  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
ui>on  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal  Some 
SIAP  amendments  in  this  rule  may  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDq  • 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  require  making  them 
effective  in  less  than  30  days.  For  Ae 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  pubhcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  Immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  oubUc  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Condnsion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  vrhich 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  no<  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  endties  under  Um 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subiects  in  14  CFR  Pail  •? 

Air  traffic  control.  Airports. 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather.  Issued  in  Washington.  IDC  on 
April  23,  1993. 
Thomas  C  AocanU, 
Director.  Flight  Standards  Senicg. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures.  effecUve  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCCOURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  App.  134*.  1354{«), 
1421  and  1510;  49  U.S.C.  106(gJ  and  14  CFR 
U.49(bK2). 

2.  Part  97  is  amended  to  read  at 
follows: 

M  97JXi,  97,25. 97^7, 97^,  97J1, 97^ 
and  97.35   (Amanded] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/OME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLSA)ME. 
MLS/RNAV;  $  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs:  and  §97.35 
COPTER  SIAPs.  idoitified  as  foUows: 

*  *  'Effsctiva  July  22. 1993 

Bowling  Green  KY,  Bowling  Green-Warren 

County  Regional.  VOR  RWY  3.  AmdL  13 
Bowling  Green,  KY.  Bowling  Green-Wanwi 

County  Raglooai,  VOR/DME  RWY  21, 

Aradt  6 
Covington/andnnatt.  OH.  KY.  Oncinnati/ 

Northern  Kentucky  IntL  ILS  RWY  27. 

Amdt  13 
Montevideo,  MN.  Montevldeo-Chippe%^ 

County.  VOR  RWY  14.  AmdL  4 
Laurel,  MT,  Laurel  Muni,  VOR  RWY  22, 

Amdtl 
Billings,  MT,  Billings  Logan  Intl.  VOR-A 

Amdtl 
Billings.  MT,  Billingi  Logan  Intl,  VOR/DME 

RWY  28R,  Amdt  13 
Billings.  MT.  Billings  Logan  Intl.  NDB  RWY 

lOL.  Amdt.  19 
Billings,  MT,  Billings  Logan  Intl,  ILS  RWY 

10L,  Anidt.  24 
Billings.  MT.  Billings  Logan  Intl,  VORTDME 

RNAV  RWY  28R.  Amdt  1 
Livingston,  MT,  Mission  Held,  VOR/DME-B. 

Amdt  1 
Livingston,  MT,  Mission  Fidd.  VOR-A. 

Amdt  5 
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Beaufort,  NC,  Michael  J.  Smith  Field.  LOG 

RWY  26,  Orig. 
Beaufort,  NC,  Michael  J.  Smith  Field.  NDB 

RWY  14,  Amdt.  6 
Lincolnton,  NC.  Lincoln  County,  NDB  RWY 

23,  Amdt.  1 

Blackwell,  OK,  Blackwell-Tonkawa  Muni, 
RNAV  RWY  35.  Amdt.  2,  Cancelled 

E!  Reno.  OK,  El  Reno  Muni  Air  Park.  VOR/ 
DME  RWY  35.  Orig. 

El  Reno,  OK,  El  Reno  Muni  Air  Park,  NDB 
RWY  35,  Amdt.  2 

Smithville,  TN.  Smithville  Muni.  NDB  RWY 

24,  Amdt.  2 

Corpus  Christi.  TX,  Corpus  Christi  Intl,  VOR 

OR  TACAN  RWY  17,  Amdt.  26 
Corpus  Christi,  TX,  Corpus  Christi  Intl,  LOC 

RWY  31,  Amdt.  4 
Corpus  Christi,  TX.  Corpus  Christi  Intl,  NDB 

RWY  13,  Amdt.  24 
Corpus  Christi,  TX,  Corpus  Christi  Intl.  ILS 

RWY  35,  Amdt.  10 
Corpus  Christi,  TX,  Corpus  Christi  Intl.  ILS 

RWY  13,  Amdt.  25 
Hondo,  TX,  Hondo  Muni.  VOR  RWY  17L. 

Orig. 
Hondo,  TX,  Hondo  Muni.  NDB  RWY  35R, 

Amdt.  3 
Greybull,  WY,  South  Big  Horn  County,  NDB 

RWY  33,  Amdt.  1 

•  •  *  Effective  May  27. 1993 

Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

25R,  Amdt.  7 
Groton/New  London,  CT,  Groton-New 

London,  VOR  RWY  5,  Amdt.  5 
Groton/New  London,  CT,  Groton-New 

London,  VOR  RWY  23.  Amdt.  7 
Groton/New  London.  CT.  Groton-New 

London,  ILS  RWY  5,  Amdt.  9 
Abilene.  KS,  Abilene  Muni.  VOR/DME-A. 

Amdt.  2 
Abilene,  KS,  Abilene  Muni,  VOR/DME 

RNAV  RWY  35,  Amdt.  2 
Baltimore,  Md.  Baltimore-Washington  Intl, 

ILS  RWY  15R,  Amdt.  13 
Baltimore,  Md,  Baltimore-Washington  Intl. 

ILS/DME  RWY  15L.  Amdt.  2 
Cumberland.  MD,  Cumberiand.  NDB-A. 

Amdt.  8 
Litchfield,  MN,  Litchfield  Muni,  VOR-A. 

Amdt.  1 
Litchfield,  MN.  Litchfield  Muni.  VOR/DME 

RWY  13,  Orig. 
Litchfield.  MN,  Litchfield  Muni,  RNAV  RWY 

13,  Orig,  CANCELLED 
Utchfield,  MN,  Litchfield  Muni,  VOR/DME 

RNAV  RWY  31,  Amdt.  1 
New  Ulm.  MN,  New  Ulm  Muni.  NDB  RWY 

15,  Orig. 
New  Ulm,  MN,  New  Ulm  Muni.  NDB  RWY 

15,  Orig. A,  CANCELLED 
New  Ulm,  MN,  New  Ulm  Muni,  NDB  RWY 

33,  Orig. 
New  Ulm,  MN.  New  Ulm  Muni,  NDB  RWY 

33.  Orig.A,  CANCELLED 
Oshkosh,  NE,  Garden  County.  NDB  RWY  12, 

Amdt.  5 
Jaffrey.  NH,  Jaffrey  Muni-Silver  Ranch.  VOR- 

A.  Amdt.  6 
Cross  Keys,  NJ,  Cross  Keys,  VOR  RWY  9, 

/^dt.  6 
Findlay,  OH.  Findlay,  VOR  RWY  7,  Amdt.  11 
Findlay.  OH,  Findlay.  VOR  RWY  25.  Amdt. 

4 
Findlay.  OH.  Findlay,  VOR  RWY  36,  Amdt. 

5 


Findlay,  OH,  Findlay,  NDB  RWY  36.  Amdt. 

10 
Painesville.  OH,  Concord  Airpark,  VOR/ 

DME-A.  Orig. 
Painesville,  OH.  Concord  Airpark.  VOR-A, 

Amdt.  8,  CANCELLED 
Ponca  City,  OK,  Ponca  Qty  Muni,  LOC  RWY 

17.  Amdt.  2,  Cancelled 
Ponca  City,  OK.  Ponca  City  Muni.  ILS  RWY 

17,  Orig. 
Corry.  PA.  Corry-Uwrence,  NDB  RWY  14, 

Amdt.  3 
Leesburg.  VA.  Leesburg  Muni/Godfrey  Field, 

VOR-A.  Orig. 
Leesburg,  VA,  Leesburg  Muni/Godfrey  Field. 

VOR  RWY  35,  Amdt  6,  Cancelled 
Leesburg.  VA,  Leesburg  Muni/Godfrey  Field, 

LOC  RWY  17.  Amdt.  1 
Luray,  VA.  Luray  Caverns,  VOR/DME-B. 

Orig. 
Mosinee,  WI,  Central  Wisconsin,  VOR-A, 

Amdt.  8 
Mosinee.  WI,  Central  Wisconsin,  VOR/DME 

RWY  35,  Amdt.  6 
Mosinee.  WI,  Central  Wisconsin.  LOC  BC 

RWY  26,  Amdt.  10 
Mosinee,  WI,  Central  Wisconsin,  ILS  RWY  8, 

Amdt.  10 

(FR  Doc.  93-11087  Filed  S-10-93;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Rel«as«  No.  34-32261;  File  No.  S7-12-93] 

RIN  3235-AF76 

Requirement  of  Broker-Dealers  To 
Comply  With  SRO  Qualification 
Standards 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
a  rule  under  Section  15(b)(7)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act")  prohibiting  registered 
broker-dealers  from  effecting  any 
securities  transaction  unless  the 
associated  person  effecting  such 
transaction  is  in  compliance  with  the 
qualification  requirements  established 
under  the  rules  of  any  self-regulatory 
organizations  ("SROs")  of  which  the 
broker-dealer  is  a  member  or  to  which 
it  is  subject.  The  rule  would  bolster 
SROs'  efforts  in  this  area,  and  is 
necessary  in  part  because  in  some  cases 
the  Commission  is  the  only  regulatory 
authority  initially  investigating  a  case  in 
which  violations  of  SRO  qualification 
standards  have  occurred.  The  rule 
would  enhance  investor  protection  by 
ensuring  adequate  competency  among 
securities  personnel  and  would  enhance 
the  Comgiission's  own  enforcement 
program. 


EFFECTIVE  DATE:  June  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  D.  Colby,  Chief  Coimsel,  or 
Andrew  S.  Margolin,  Attorney,  at  (202) 
272-2844,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Mail  Stop  7-10, 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  The  Proposed  Rule 

On  March  19, 1993,  the  Commission 
issued  a  release  requesting  comment  on 
proposed  Rule  15b7-l.^  The  rule  would 
prohibit  any  registered  broker-dealer 
from  effecting  a  transaction  in,  or 
inducing  the  purchase  or  sale  of,  any 
security  unless  the  associated  person  of 
the  broker-dealer  effecting  such 
transaction  is  in  compliance  with  the 
standards  of  training,  experience, 
competence,  and  other  qualification 
standards  of  such  SRO  (including,  but 
not  limited  to,  submitting  all  required 
forms  and  passing  any  required  tests) 
established  by  the  rules  of  the  SRO  of 
which  the  broker-dealer  is  a  member,  or 
under  the  rules  of  the  Municipal 
Securities  Rulemaking  Board  ("MSRB"), 
if  the  broker-dealer  is  subject  to  its 
rules.  The  Commission  would  have  the 
ability  to  proceed  directly  against  any 
registered  broker-dealer  for  violation  of 
the  rule  and  seek  appropriate  civil  and, 
pursuant  to  section  15(b)(4),^ 
administrative  relief,  including 
injunctions,  penalties,  cease  and  desist 
orders  and  administrative  sanctions. 

As  a  general  matter,  the  rule  concerns 
the  qualification  requirements  of  SROs 
to  which  broker-dealers  belong  or  to 
whose  rules  they  are  subject,  including 
the  rules  of  the  NASD,  the  MSRB,  the 
American  Stock  Exchange  ("Amex"), 
the  Boston  Stock  Exchange  ("BSE"),  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"),  the  Cincinnati  Stock 
Exchange  ("CSE"),  the  Midwest  Stock 
Exchange  ("MSE"),  the  New  York  Stock 
Exchange  ("NYSE"),  the  Pacific  Stock 
Exchange  ("PSE"),  and  the  Philadelphia 
Stock  Exchange  ("Phlx").^ 


<  Securities  Exchange  Act  Release  No.  32018 
(Mareh  19, 1993),  58  FR  16151. 

M5  U.S.C.  78o(bM4). 

'  For  example,  the  following  SRO  qualification 
rules  are  implicated  by  the  rule: 

NASD:  Qualiflcatioiu  of  Members  and  Associated 
Persons:  Registered  Representatives  and  Associated 
Persons;  NASD  By-Laws,  Articles  II  and  IV 
(including  Schedule  Q.  NASD  Manual  (CCH) 
111121-1124.1151. 

MSRB:  Qassificatlon  of  Principals  and 
Representatives;  Statutory  Disqualifications; 
Information  Concerning  Associated  Persons:  MSRB 
General  Rules.  Rules  G-2,  G-3,  G-(,  and  G-7. 
MSRB  Manual  (CCH)  11 3506,  3511,  3516.  3531. 


;mi 
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B.  Need  for  the  Rule 

SRO  qualification  of  associated 
persons  of  broker-dealers  is  of 
substantial  importance  in  promoting 
compliance  with  the  substantive 
requirements  of  the  federal  securities 
laws.  It  has  been  long-standing 
Commission  policy  to  rely  principally 
cm  the  SROs  in  the  formulation  and 
administration  of  qualification 
standards,  subject  to  Commission 
review  and  oversight.  In  general,  the 
Commission  has  been  satisfied  with  the 
substantive  content  of  the  SROs'  entry 
requirements  imposed  on  securities 
personnel  in  the  various  qualification 
categories.  Nonetheless,  since  1975  the 
Commission  has  had  independent 
authority  under  Section  15(b)(7)  *  to 


Ainax:  American  Sli>ck  Exchange.  CeoataJ  and 
Floor  Rules;  Denial  of  Membership.  Rule  40  (CCH> 
1P244;  Examination  Requirements.  Rule  50  ((XH) 
%  9245;  American  S<ock  Exchange  Constitntion. 
Article  IV.  Membership.  Section  2(b).  Approval  of 
MnitnbeTS  and  Persons  Associated  With  Member 
Organirations  (CCH)  1 9032. 

BSE;  Boston  Stock  Exchange  Constitution.  Article 
IX.  Membership.  Section  3  (CCH)  1 1253. 

OBOE:  Chicago  Board  Options  Exchange  Rules. 
.Mumbeiship.  Chapter  UI.  Rule  3.5  (CCH)  1 2055; 
Doing  Business  With  the  Public.  Chapter  IX.  Rule 
9.1  (CCH)  1 2301;  Rule  9.2  (CCH)  ^  2302;  Rule  9.3 
(CKH)  \  2303;  Rule  9.6  (CCH)  1  2306. 

CSE:  The  Qncinnati  Stock  Exchange.  By-Laws 
and  Rules:  Article  11.  Section  4.  Exchange 
Membership — Membership  Eligibiiity:  Article  n. 
Section  5 — Rastriclions  on  Admittance  to  or 
Continuance  in  Membership  and  Association; 
Article  n.  Section  6 — Application  Procedures  fer 
Admission  as  a  Member  or  as  an  Associated  Person 
of  a  Member;  Article  II,  Section  7— Procedures  for 
Dij&continuance  of  Exchange  Membership  or 
Association  With  a  Member. 

MSE:  Mid%vast  Stock  Exchange  Rules: 
Registration  and  Approval  of  Members  and  Member 
Orgaiiizalion  Personnel.  Article  VI.  Rule  2  (CCH) 
1 1502;  Training  and  Examination  of  Registrants. 
Article  VI.  Rule  3  (CCH)  1 1503. 

NYSE:  New  York  Stock  Exchange.  General  Rules: 
Eitployees — Registration.  Approval.  Records.  Rule 
34b  (CCH)  ^  2345;  Umitationi — Emplo>'ment  and 
Association  With  Members  and  Member 
Oitaanizations.  Rule  346  (CCH)  1 2346;  Member  and 
Allied  Member  Examination  Requirements,  Rule 
304A(CaiH2304A. 

PSE:  Pacific  Slock  Exchange.  Rules:  Denial  of  and 
Conditions  of  Membership.  Rules  1.4(a).  1.4(b) 
(CCH)  11  3063,  S065;  Principal  Examination,  Rule 
1.7  (OCHJ 1 3133;  Emplojree  Supervision.  Rule 
1.15(d)  (CCH)  1 3199;  Notification  to  Exchange, 
Rule  1.15(e)  (CCH)  1 3201;  Registered  Employees. 
Rule  1.16(a)  (CCH)  1 3211;  Registration  Procedure. 
RU!«  1.16(b)  (CCH)  1 3213;  ExaminaUons.  Rule 
H6(c)  (CCH)  13215. 

Phlx:  Philadelphia  Stock  Exchange.  Rules:  Deolal 
of  and  Conditions  to  Membership.  Rule  901  (CCH) 
12900  A. 

*  Section  15(b)(71  generally  prohibits  any 
registered  broker-dealer  from  effecting  any 
trancaction  in.  or  inducing  the  purchase  or  sale  of. 
ary  security  unless  such  broker-dealer  meets 
standards  of  operational  capability  and  it  and  each 
of  Its  associated  persons  meet  standards  of  training, 
experience,  competence,  and  other  qualifications 
that  the  Comimsston  finds  necessary  or  appropriat* 
in  (he  public  interest  or  for  the  protection  of 
investors.  The  provision  grants  the  Commission 
au6)orily  to  establish  such  standards  by  rules. 


adopt  and  enforce  qualification 
standards  and  to  prohibit  broker-dealers 
from  engaging  in  securities  transactions 
unless  their  associated  persons  meet 
SRO  qualification  standards.' 

The  Commission  does  not  consider  it 
necessary  to  develop  more  demanding 
qualification  standards  than  currently 
applied  by  the  SROs.  In  order  to 
promote  investor  protection,  the 
Commission  believes,  howrever.  that  it  is 
appropriate  to  implement  existing 
authority  to  prohibit  registered  broker- 
dealers  from  effecting  securities 
transactions  if  their  associated  persons 
effecting  such  securities  transactions  are 
not  in  compliance  with  SRO 
quahfication  standards.*  The 
Commission's  abihty  to  proceed  directly 
against  such  broker-dealers  would 
supplement  the  SROs"  own  efforts  to 
maintain  a  high  level  of  competency 
and  training  of  securities  personnel  and 
thereby  significantly  strengthen  the  self- 
regulatory  system. 

The  Commission  wishes  to  emphasize 
that  it  generally  is  satisfied  with  SRO 
enforcement  of  SRO  qualification 
standards.  The  rule  would  enable  the 
Commission  to  enforce  SRO 
qualification  standards  if  unqualified 
persons  are  effecting  securities 
transactions,  but  SROs  would  remain 
the  primary  enforcement  authority  for 
compliance  with  qualification 
standards.  The  rule  is  necessary  in  part 
because  in  some  cases  the  Commission 
is  the  only  regulatory  authority  initially 
investigating  a  case  in  which  violations 
of  SRO  qualification  standards  have 
occurred. 

Finally,  the  Commission  believes  that 
it  is  necessary  to  have  the  ability,  in 
matters  where  other  related  securities 
violations  may  have  occurred,  to  bring 
an  integrated  proceeding  against  the 
broker-dealer. 


wfhich  may  speofy  that  all  or  any  portion  of  such 
standards  shall  be  applicable  to  any  class  of  broker- 
dealers  and  associated  persons.  The  provision 
further  empowers  the  Commission  to  cooperate 
with  registered  securities  associations  and  national 
securities  exchanges  In  devising  and  administering 
tests  and  to  require  registered  broker -dealers  and 
associated  persons  to  pass  tests  administered  by  or 
on  behalf  of  any  such  association  or  exchange  1 5 
use.  78o(b)(7). 

'  See  Securities  Industry  Study  House  Report  of 
the  Subcommittee  on  Commerce  and  Finance  of  the 
Committee  on  faitersTate  and  Foreign  Commerce. 
H.R.  Rep.  No.  1519.  92d  Cong..  2d  Sess  22  (1972) 
Sioc«  1964.  the  CocunissioD  has  had  authority  to 
promulgate  qualification  standards  for  broker- 
dealers  who  were  not  members  of  the  NASD.  See 
Securities  and  Exchange  Commission,  Report  of  the 
Special  Study  of  the  Securities  Markets,  HJt  Doc 
No.  95.  88th  Cong..  1st  S«s  (1963)  (hereinafter,  the 
"Special  Study"). 

'  The  Coauniasiaa  currently  does  not  htve 
authority  with  respect  to  qualification  standards  of 
government  securities  broker-dealers 


IL  Comments 

The  Commission  received  one 
comment  letter  regarding  the  proposal 
of  Rule  15b7-l.  fipom  the  NYSE.^  The 
NYSE  expressed  the  concern  that  the 
rule  may  lead  to  inconsistent  or 
conflicting  interpretations  of  their  rules 
by  the  Commission. 

The  Commission  recognizes  the 
problems  that  could  potentially  arise 
from  having  mora  than  one  r^ulatory 
entity  apply  the  same  set  of  rules. 
However,  the  Commission  is  not 
adopting  the  rule  with  the  intention  of 
creating  its  ovra  set  of  interpretations  of 
the  qualifications  rules  of  the  various 
SROs,  and  intends  to  resf>ect  an  SRO's 
exemptions  from  its  quahfication  rules. 

ni  ./Conclusion 

The  Commission  believes  that  Rule 
15b7-l  will  enhance  investor  protection 
by  prohibiting  broker-dealers  from 
effecting  securities  transactions  where 
their  associated  persons  effecting  such 
transactions  have  not  met  SRO 
qualification  requirements,  the  rule 
significantly  enhances  the 
Commission's  ability  to  ensure 
compliance  of  broker-dealers  and 
associated  persons  with  SRO 
qualification  standards,  thus  promoting 
the  policy  that  Congress  established  in 
section  15(b)(7)  of  the  Exchange  Act 
The  rule  would  also  bolster  the  SROs' 
efforts  in  this  area  to  ensure  adequate 
competency  among  securities  personnel. 

IV.  Efiiects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)  of  the  Exchange  Act* 
requires  that  the  Commission,  in 
adopting  rules  under  the  Exchange  Act. 
to  consider  the  impact  on  competition 
of  those  rules,  if  any,  and  to  balance  that 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  AcL  The 
Commission  is  of  the  view  that  adoption 
of  the  rule  would  not  impose  any 
burden  on  competition  not  necessarj'  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.'  the 
Chairman  of  the  Commission  certified 
in  connection  with  the  proposing 
release  that  Rule  15b7-l.  if  adopted, 
would  not  have  a  significant  economic 


'See  Letter  from  (ames  E.  Buck,  Senior  Vice 
President  and  Secretary.  New  York  Slock  Exchange, 
to  Jonathan  G.  Katz.  Secretary,  Securities  and 
Exchange  Commission  (May  4,  199.')).  This  letter  if 
available  for  public  inspection  ar.d  copying  in  the 
Commission's  Public  Reference  Room.  See  File  No. 
S7-12-93. 

•15U.S.C.  78w(a)(2). 

»  5  U.SC  605(b). 
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impact  on  a  substantial  number  of  small 
entities.  The  Commission  received  no 
comments  on  this  certification. 

List  of  Subjects  in  17  CFR  Port  240 

Broker-dealers,  Securities. 
Statutory  Basis  and  Text  of  the  Rule 

In  accordance  with  the  foregoing,  title 
1 7,  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77j, 
77s.  77eee.  77ggg,  77nim.  77sss.  77ttt,  78c, 
78d.  78i,  78j.  761,  78m.  78n,  78o,  78p.  78s, 
78w.  78x.  78/;(d).  79q,  79t,  80a-20.  80a-23. 
80a-29,  80a-37,  80b-3.  80b-4  and  80b-ll^ 
unless  otherwise  noted. 


2.  By  adding  §  240.15b7-l  to  read  as 
follows: 

S240.15b7-1    Compliance  with 
qualification  requirements  of  self-regulatory 
organizations. 

No  registered  broker  or  dealer  shall 
effect  any  transaction  in,  or  induce  the 
purchase  or  sale  of,  any  security  unless 
any  natural  person  associated  with  such 
broker  or  dealer  who  effects  or  is 
involved  in  effecting  such  transaction  is 
registered  or  approved  in  accordance 
with  the  standards  of  training, 
experience,  competence,  and  other 
qualification  standards  (including  but 
not  limited  to  submitting  and 
maintaining  all  required  forms,  paying 
all  required  fees,  and  passing  any 
required  examinations)  established  by 
the  rules  of  any  national  securities 
exchange  or  national  seciuities 
association  of  which  such  broker  or 
dealer  is  a  member  or  under  the  rules  of 
the  Municipal  Securities  Rulemaking 
Board  (if  it  is  subject  to  the  rules  of  that 
organization]. 

Dated:  May  4, 1993. 

By  the  Commission. 
lonathan  G.  Katz. 
Secretary. 
|FR  Doc.  93-11036  Filed  5-10-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  25 

[COD  87-016a] 

RIN211S-AC69 

Emergency  Position  Indicating  Radio 
Beacons  for  Uninspected  Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule:  corrections. 

SUMMARY:  This  notice  corrects  a  final 
rule  previously  pubhshed  in  the  Federal 
Register  on  March  10, 1993,  concerning 
requirements  for  emergency  position 
indicating  radio  beacons  (O'IRBs)  to  be 
carried  on  certain  uninspected 
commercial  vessels. 

EFFECTIVE  DATE:  May  11,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
ENS.  Stephen  H.  Ober.  U.S.  Coast 
Guard,  Survival  Systems  Branch  (G- 
MVI-3),  2100  Second  St.,  SW., 
Washington,  DC  20593;  (202)  267-1444. 
Normal  office  hours  are  from  7:30  a.m. 
to  4  p.m.  Monday  through  Friday, 
except  federal  holidays. 
SUPPLEMENTARY  INFORMATION:  This  rule 
applies  to  all  uninspected  commercial 
vessels,  but  excludes  commercial 
fishing  industry  vessels  with  galleys  or 
berthing  facilities  and  uninspected 
passenger  vessels.  Commercial  fishing 
industry  vessels  with  galleys  or  berthing 
facilities  are  already  required  to  carry 
EPIRB's  as  a  result  of  the  final  rules 
published  on  August  17, 1988  (53  FR 
31004)  and  April  19, 1990  (55  FR 
14920).  The  purpose  of  this  document  is 
to  make  corrections  to  the  final  rule 
published  on  March  10, 1993  (58  FR 
13364)  as  follows: 

Corrections: 

^25.26-5    [Corrected] 

(1)  On  page  1336>7,  2nd  column, 
under  §25.26-5  (b)(3),  line  3.  delete 
"(a)"  after  "§25.26-30". 

(2)  On  page  13367,  2nd  column, 
under  §25.26-5(c),  line  5.  delete  "and" 
and  replace  it  with  "or". 

§25.26-20    [Corrected] 

(3)  On  page  13367,  3rd  column,  under 
§  25.26-20(a){2),  line  3,  delete  "(a)"  after 
"§25.26-30". 

(4)  On  page  13367,  3rd  column,  under 
§  25.26-20(b)(3).  line  3.  delete  "(a)" 
after  "§  25.26-30". 

125.26-50    [Corrected] 

(5)  On  page  13367,  3rd  column,  under 
§  25.26-50(a).  line  1.  delete  "owner" 
and  replace  with  "master". 


Dated:  May  4, 1993. 

R.C.  North, 

Captain.  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

(FR  Doc.  93-10965  Filed  5-10-93;  8:45  am) 

BILUNG  COOE  4»1»-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-265;  FCC  93-178] 

Cable  Act  of  1992 — Program 
Distribution  and  Carriage  Agreements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Report  and  Order  adopts 
rules  to  implement  section  19  of  the 
Cable  Television  Consimier  Protection 
and  Competition  Act  of  1992  ("1992 
Cable  Act"),  which  adds  a  new  section 
628  prohibiting  unfair  or  discriminatory 
practices  in  the  sale  of  satellite  cable 
and  satellite  broadcast  programming  to 
the  Communications  Act  of  1934.  The 
Notice  and  Proposed  Rulemaking 
("Notice"),  in  this  proceeding  sought 
comment  on  provisions  that  will  govern 
access  to  multichannel  video 
programming,  as  well  as  program 
carriage  agreements.  This  action  is  taken 
in  order  to  comply  with  the  1992  Cable 
Act. 

EFFECTIVE  DATE:  July  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Coltharp,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
6302  or  Diane  L.  Hofbauer,  Office  of 
General  Counsel,  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  the  collection  of 
information  under  §  76.1002(c)(5)  is 
estimated  to  vary  from  10  to  25  hours 
per  response  with  an  average  of  21 
hours  40  minutes  per  response.  The 
public  reporting  burden  under  §  76.1003 
is  estimated  to  vary  from  2  to  40  hours 
per  response  with  an  av^Bge  of  14 
hours  24  minutes  per  response.  These 
reporting  burdens  include  the  time  for 
reviev^ring  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Commimications  Commission,  Office  of 
Managing  Director,  AMD-PIRS,  Records 
Management  Division,  Washington,  DC 


IMI 
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20554,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project.  Washington.  DC  20503.  This  is 
a  synopsis  of  the  Commission's  First 
Report  and  Order,  in  MM  Docket  No. 
92-265.  FX:C  93-178.  adopted  April  1, 
1993,  and  released  April  30, 1993.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  1919  M  Street, 
NW.  Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service  (ITS),  at  (202)  857-3800,  2100  M 
Street,  NW.  suite  140.  Washington.  DC 
20037. 

Sjmopsis  of  Report  and  Order 

1.  This  Report  and  Order  adopts  rules 
to  implement  section  19  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act"),  which  adds  a  new  section  628 
prohibiting  unfair  or  discriminatory 
practices  in  the  sale  of  satellite  cable 
and  satellite  broadcast  programming  to 
the  Communications  Act  of  1934. 
Section  628  is  intended  to  increase 
competition  and  diversity  in  the 
multichannel  video  programming 
market,  as  well  as  to  foster  the 
development  of  competition  to 
traditional  cable  systems,  by  prescribing 
regulations  that  govern  the  access  by 
competing  multichannel  systems  to 
cable  programming  services.^ 

Coverage  of  the  Statutory  Program 
Access  Provisions 

2.  Section  628(b).  which  sets  forth  the 
general  prohibition  required  by  the 
statute,  proscribes  "a  cable  operator,  a 
satellite  cable  programming  vendor  in 
which  a  cable  operator  has  an 
attributable  interest,  or  a  satellite 
broadcast  programming  vendor"  from 
engaging  in  unfair  practices.  Section 
628(c)  delineates  the  "minimum 
contents"  of  the  program  access 
regulations  to  be  adopted  by  the 
Commission.  The  various  provisions  of 
section  628(c)  expressly  apply  to  undue 
influence  exerted  by  "a  cable  operator 
which  has  an  attributable  interest  in  a 
satellite  cable  programming  vendor  or  a 
satellite  broadcast  programming 
vendor"  (628(c)(2)(A));  discrimination 
by  "a  satellite  cable  programming 
vendor  in  which  a  cable  operator  has  an 
attributable  interest,  or  by  a  satellite 


'  This  Report  and  Order  will  not  address  carriage 
agroement  issues  from  section  12  of  the  Act  on 
which  the  Conunission  also  sought  comment  in  this 
proceeding.  Although  the  carriage  agreement  and 
program  access  provisions  involve  similar  unfair  or 
anlicompelitive  practices  in  selling  programming, 
section  12  carries  a  longer  statutcry  deadline  for 
implementation  that  will  allow  us  to  issue  separate 
implementing  rules  at  a  later  date. 


broadcast  programming  vendor" 
(628(c)(2)(B));  exclusive  contracts  in 
areas  not  served  by  cable  "that  prevent 
a  multichannel  video  programming 
distributor  from  obtaining  •  •  • 
programming  from  any  satellite  cable 
programming  vendor  in  whi(;h  a  cable 
operator  has  an  attributable  interest  or 
any  satellite  broadcast  programming 
vendor  in  which  a  cable  operator  has  an 
attributable  interest"  (628(c)(2)(C));  and 
exclusive  contracts  in  areas  already 
served  by  cable  between  "a  cable 
operator  and  a  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest  or  a 
satellite  broadcast  programming  vendor 
in  which  a  cable  operator  has  an 
attributable  interest"  (628(c)(2)(D)). 

3.  Our  regulations  regarding  program 
access  will  prohibit  practices  that  are 
unfair  and  discriminatory,  in  a  manner 
that  is  faithful  to  the  policy  of  Congress 
to:  (1)  Promote  the  availabiUty  to  the 
public  of  a  diversity  of  views  and 
information  through  cable  television 
and  other  distribution  media;  (2)  rely  on 
the  marketplace,  to  the  maximum  extent 
feasible,  to  achieve  greater  availabiUty 
of  the  relevant  programming;  (3)  ensure 
that  cable  operators  continue  to  expand, 
where  economically  justified,  their 
capacity  and  the  programs  offered  over 
their  cable  systems;  and  (4)  ensure  that 
cable  television  operators  do  not  have 
undue  market  power  vis-a-vis  video 
programmers  and  consumers.  In  order  to 
best  fulfill  these  objectives,  we  conclude 
that  the  program  access  regulation  will 
apply  to  the  specific  entities 
enumerated  in  each  provision  of  section 
628.  Moreover,  where  vertically 
integrated  entities  are  involved,  the 
statutory  prohibitions  will  apply  to  such 
entities  in  all  locations,  regardless  of 
vertical  integration  in  the  particular 
market. 

4.  Vertically  integrated  satellite  cable 
p.  :gramming  vendors.  Although  other 
entities  are  implicated,  a  principal  target 
of  the  restrictions  contained  in  section 
628  is  the  conduct  of  vertically 
integrated  satellite  cable  programming 
vendors.  For  this  purpose,  the  term 
"satellite  cable  programming"  means 
video  programming  which  is 
transmitted  via  sateUite,  other  than 
satellite  broadcast  programming,  and 
which  is  primarily  intended  for  tlie 
direct  receipt  by  cable  operators  for 
their  retransmission  to  cable 
subscribers.  The  term  '■satellite  cable 
programming  vendor"  means  "a  person 
engaged  in  the  production,  creation,  or 
wholesale  distribution  for  sale  of 
satellite  cable  programming,  but  does 
not  include  a  satellite  broadcast 
programming  vendor." 


5.  The  general  prohibition  of  section 
628(b)  against  unfair  practices  will 
apply  to  vertically  integrated  satellite 
cable  programming  vendors,  all  satellite 
broadcast  programming  vendors  and  ali 
cable  operators  in  all  locations, 
regardless  of  the  existence  of  vertical 
inte'gration  in  the  particular  market. 
While  most  of  the  provisions  of  section 
628(c)  specifically  apply  only  to 
vertically  integrated  entities,  that 
subsection  includes  only  the  minimum 
required  regulations  to  be  promulgated 
by  the  Commission  under  628(b).  and  is 
not  intended  to  be  entirely  inclusive, 
Thus,  the  Commission  rejects  the 
arguments  of  some  commenters  that  a 
vertical  integration  reouirement  for 
cable  operators  or  satellite  broadcast 
programmers  must  be  read  into  section 
628(b).  In  addition,  regarding  the 
geographic  considerations  for  vertical 
integration,  the  scope  of  the  rules  will 
not  be  limited  to  situations  where  a 
satellite  cable  programming  vendor  is 
vertically  integrated  with  a  distributor 
within  a  particular  market.  Instead,  in 
order  to  file  a  complaint  under  section 
628.  a  complainant  need  only  show  that 
the  programmer  is  vertically  integrated 
as  a  genera!  matter. 

6.  Attribution.  In  assessing  vertical 
integration,  a  cable  operator  will  have 
an  attributable  interest  in  a 
programming  vendor  if  the  cable 
operator  holds  five  percent  or  more  of 
the  stock  of  the  programmer,  whether 
voting  or  non-voting.  We  will  not  adopt 
a  single  majority  shareholder  rule  as  we 
did  in  conjunction  with  the  broadcast 
attribution  rule.  In  addition,  all  officer 
and  director  positions  and  general 
partnership  interests  will  be 
attributable,  as  will  limited  partnership 
interests  of  five  percent  or  greater, 
regardless  of  insulation.  We  note  that 
various  attribution  rules  have  been  used 
by  the  Commission  and  by  other 
regulatory  agencies  depending  on  the 
specific  policy  or  rule  in  question.  The 
policy  objective  involved  here,  however, 
warrants  a  relatively  inclusive 
attribution  rule. 

7.  In  fact,  the  rule  adopted  here  is 
consistent  with  the  standard  used  in  the 
video  dialtone  context.  The  intent  of  the 
video  dialtone  proceeding  is  more 
analogous  to  the  intent  of  Congress  in 
adopting  section  628.  A  behavioral  test 
for  assessing  attribution  is  not  adopted. 
Also,  no  exemption  from  our  attribution 
standards  for  a  programming  vendor 
with  less  than  five  percent  of  its  total 
program  subscribership  is  adopted  at 
this  time,  because  the  record  does  not 
provide  sufficient  data  to  support  a 
definitive  conclusion.  However,  we 
could  revisit  this  issue  generally  to  the 
extent  that  information  is  provided 
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regarding  the  incentives  and  past 
conduct  of  vendors  with  de  minimis 
vertical  interests. 

8.  Non-verticdly  integrated  satellite 
broadcast  programming  vendors. 
Vertical  integration  is  not  a  requirement 
for  applying  the  provisions  of  section 
628  to  satellite  broadcast  programming 
vendors.  The  term  "satelhte  broadcast 
programming  vendor"  means  "a  fixed 
service  satellite  carrier  that  provides 
service  pursuant  to  (the  compulsory 
licensing  provision  of  section  119  of  the 
Copyright  Act),  with  respect  to  satellite 
broadcast  programming."  The  term 
"satellite  broadcast  programming,"  in 
this  context,  means  "broadcast  video 
programming  when  such  programming 
is  retransmitted  by  satellite  and  the 
entity  retransmitting  such  programming 
is  not  the  broadcaster  or  an  entity 
performing  such  retransmission  on 
behalf  of  and  with  the  specific  consent 
of  the  broadcaster." 

Unfair  Methods  of  Competition  and 
Deceptive  Practices 

9.  In  the  Notice,  we  sought  comment 
on  whether  Congress  intended  for  the 
Commission  to  regulate  any  additional 
"unfair  methods  of  competition  or 
unfair  or  deceptive  acts  or  practices" 
beyond  those  specifically  referenced  in 
subsection  (c).  In  particular,  we  asked 
whether  other  practices  that  are 

f)recluded  by  the  various  antitrust 
aws — such  as  refusals  to  deal  or  "tying" 
arrangements — are  encompassed  within 
the  terms  of  section  628  and  warrant 
Commission  regulation.  We  also  noted 
that  the  language  of  section  628(b)  itself 
addresses  only  practices  that  are  (i) 
"imfair."  "deceptive,"  or 
"discriminatory."  and  (ii)  could 
significantly  hinder  multichannel  video 
programming  distributors  (MVPDs)  &x)m 
providing  satellite  programming  to 
consumers.  Moreover,  because  practices 
that  a  particular  competitor  might 
consider  "unfair"  or  "discriminatory" 
may  not  significantly  harm  competition 
generally  in  distributing  multichannel 
video  programming,  we  questioned 
whether  our  analysis  should  consider 
harm  to  (i)  consumers,  measured  by  the 
amount  or  availabiUty  of  programming 
to  consumers  in  the  market;  (ii)  other 
distributors  in  the  market;  or  (iii)  both 
consumers  and  distributors. 

10.  Neither  the  record  of  this 
proceeding  nor  the  legislative  history 
offer  much  insight  into  the  types  of 
practices  that  might  constitute  a 
violation  of  the  statute  with  respect  to 
the  unspecified  "unfair  practices" 
prohibited  by  section  628(b)  beyond 
those  more  specifically  referenced  in 
section  628(c).  The  objectives  of  the 
provision,  however,  are  clearly  to 


provide  a  mechanism  ior  addressing 
those  types  of  conduct,  primarily 
associated  with  horizontal  and  vertical 
concentration  within  the  cable  and 
satellite  cable  progranmiing  field,  that 
inhibit  the  development  of 
multichaimel  video  distribjition 
competition.* 

11.  Thus,  although  the  types  of 
conduct  more  specifically  referenced  in 
the  statute  appear  to  be  the  primary 
areas  of  congressional  concern,  this 
provision  is  a  clear  repository  of 
Commission  jurisdiction  to  adopt 
additional  rules  or  to  take  additional 
actions  to  accomplish  the  statutory 
objectives  should  additional  types  of 
conduct  emerge  as  barriers  to 
competition  and  obstacles  to  the  broader 
distribution  of  satellite  cable  and 
broadcast  video  programming.  In  this 
regard  it  is  worth  emphasizing  that  the 
language  of  section  628(b)  applies  on  its 
face  to  all  cable  operators.  Elements  of 
an  offense  under  this  provision  would, 
however,  include  a  demonstration  that 
"the  piupose  or  effect"  of  the  conduct 
was  to  "hinder  significantly  or  to 
prevent  any  multichannel  video 
programming  distributor  from  providing 
sateUite  cable  programming  or  satellite 
broadcast  programming  to  subscribers  or 
consumers."  In  this  regard,  the 
complainant  must  show  that  its  ability 
to  distribute  programming  to  customers 
has  been  hampered  in  some  fashion. 
Parties  filing  complaints  under  this 
provision  should  use  the  procedures 
and  statute  of  hmitations  established  for 
violations  of  section  628(c)(2)(A) 
regarding  undue  or  improper  influence 
prohibitions. 

Competitive  Harm  or  Hinderance  To 
Access  as  an  Element  of  Rules 

12.  The  general  prohibition  in  section 
628(b)  precludes  conduct  "the  purpose 
or  effect  (of  which)  •  *  *  is  to  hinder 
significantly  or  prevent  any 
multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming  or  satellite  broadcast 
programming  to  subscribers  or 
consumers."  We  have  thus  concluded 
that  parties  bringing  complaints  under 
section  628(b)  must  demonstrate  how 
the  allegedly  unfair  practice  has 
hampered  or  prevented  the  distribution 
of  programming.  A  related  question 
asked  in  the  Notice  was  whether  a 
similar  shovnng  of  "harm"  must  be 
made  by  complainants  seeking  relief 
under  the  more  specific  provisions  of 
section  628(c). 

13.  The  record  shows  that  either  of 
two  interpretations  could  be  supported 
by  the  express  language  of  the  statute. 
Chie  interpretation  of  the  words  of 
section  628  is  that  subsection  (b) 


generally  proscribes  anticompetitive 
behavior  tnat  causes  harm  to  MVPDs, 
and  that  subsection  (c)  defines  specific 
conduct  which  the  Commission's  rules 
must  prohibit  and  which  Congress  has 
already  determined  causes 
anticompetitive  harm.  Alternatively, 
because  subsection  (c)  requires  the 
Commission  to  "prescribe  regulations  to 
specify  particular  conduct  that  is 
prohibited  by  subsection  (b)."  it  is 
possible  to  read  subsection  (b)'s 
limitations  as  equally  applicable  to  the 
behavior  specified  in  subsection  (c), 
such  that  tne  conduct  specified  in 
subsection  (c)  is  only  prohibited  if  it  is 
shown  to  "hinder  significantly  or 
prevent"  any  MVPD  from  providing 
programming. 

14.  Analysis  of  the  legislative  history, 
particularly  the  inclusion  of  the  Tauzin 
amendment,  indicates  that  Congress  did 
not  intend  to  place  a  threshold  burden 
on  aggrieved  MVPDs  to  show  either 
spedfic  or  generaUzed  harm  to 
competition  in  those  circumstances 
specifically  prescribed  in  subsection  (c). 
We  conclude,  therefore,  that  the 
language  in  subsection  (b)  was  not 
intended  to  impose  an  additional 
burden  or  threshold  showing  on 
complainants  with  respect  to  the 
activities  specified  in  subsection  (c).  We 
determined  that  if  behavior  meets  the 
definitions  of  the  activities  proscribed 
in  subsection  (c),  such  practices  are 
implicitly  harmful.  However,  for  those     • 
complainants  alleging  a  violation  of  a 
general  "unfair  practice"  prohibited  by 
section  628(b),  consistent  with  the 
express  statutory  language  we  will 
require  the  complaint  to  demonstrate 
that  the  purpose  or  effect  of  the  conduct 
complained  of  was  to  "hinder 
significantly  or  to  prevent"  an  MVPD 
from  providing  programming  to 
subscribers  or  customers. 

Limitations  on  Exclusive  Contracting 

15.  Section  628(c)(2)(C)  requires  the 
Commission  to  develop  rules  that 
prohibit  practices,  understandings, 
arrangements  and  activities,  including 
exclusive  contracts  between  cable 
operators  and  vertically  integrated 
satelhte  cable  and  broadcast 
programming  vendors,  that  prevent  an 
MVPD  from  obtaining  satellite  cable  or 
satellite  broadcast  programming  for 
distribution  to  persons  in  areas  not 
served  by  a  cable  operator  as  of  the  date 
of  enactment  of  the  1992  Cable  Act. 
Section  628(c)(2)(D)  requires  the 
Commission  to  prohibit  such  exclusive 
contracts  in  areas  served  by  a  cable 
operator  unless  the  Commission 
determines  that  the  exclusive  contract  is 
in  the  pubhc  interest  pursuant  to 
section  628(c)(4).  Section  628(h) 
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exempts  exclusive  contracts,  relating 
only  to  areas  served  by  a  cable  operator, 
that  were  entered  into  on  or  before  June 
1. 1990  until  such  time,  after  October  5, 
1992,  as  they  are  renewed  or  extended. 
Pursuant  to  section  628(c)(5)  these 
restrictions  cease  to  be  effective  10  years 
after  enactment  unless  the  Commission 
finds  their  continuation  necessary  "to 
preserve  and  protect  competition  and 
diversity  in  the  distribution  of  video 
programming." 

A.  Areas  Unserved  by  Cable 

16.  Section  628(cK2)(C)  is  specific  in 
mandating  implementing  regulations 
that  prohibit  "practices,  understandings, 
arrangements,  and  activities,  including 
exclusive  contracts"  between  cable 
operators  and  vertically  integrated 
satellite  cable  or  broadcast  programming 
vendors  that  prevent  MVPDs  from 
obtaining  such  programming  for 
distribution  "in  areas  not  served  by  a 
cable  operator  as  of  the  date  of 
enactment  of  this  section."  The  statute 
is  unequivocal  in  this  regard  and  thus 
the  rules  adopted  will  provide  that  such 
practices  constitute  a  per  se  violation. 
As  indicted  In  the  Conference  Report, 
an  area  "served"  by  a  cable  system  is 
defined  as  "an  area  actually  passed  by 

a  cable  system  and  which  can  be 
connected  for  a  standard  connection 
fee." 

17.  Given  that  the  statute  specifically 
exempts  exclusive  contractsin  served 
areas  that  were  entered  into  on  or  before 
June  1, 1990.  but  specifically  excludes 
exclusive  contracts  in  unserved  areas 
from  this  "grandfathering." 
congressional  intent  is  clear.  Thus,  if  the 
contract  predates  June  1, 1990, 
exclusivity  in  the  served  areas  is 
permitted,  but  is  prohibited  in  unserved 
areas.  As  for  "other  practices, 
understandings,  arrangements  and 
activities"  that  should  come  within  the 
scope  of  our  rules,  any  behavior  that  is 
tantamount  to  exclusivity  is  prohibited 
in  unserved  areas.  Any  other 
interpretation  would  undermine  the 
goals  Congress  sought  to  achieve  by 
prohibiting  exclusivity  itself.  Thus,  the 
rules  will  prohibit  vertically  integrated 
programmers  from  engaging  in  activities 
that  result  in  de  facto  exclusivity,  or 
fitjm  imposhig  requirements  on  MVPDs 
that  prevent  or  restrict  them  from 
delivering  their  programming  to  any 
unserved  area. 

B.  Areas  Se/ved  by  Cable 

IB.  Section  628(c)(2)(D)  treats 
exclusive  contracts  between  vertically 
integrated  programming  vendors  and 
cable  operators  in  areas  served  by  cable 
in  a  somewhat  less  restrictive  manner. 
Contracts  of  this  tjrpe  are  to  be 


prohibited  unless  the  Commission 
determines  that  "such  contract  is  in  the 
pubhc  interest."  In  making  this 
judgment,  the  Commission  is  to 
consider  each  of  the  following  factors 
with  respect  to  the  effiect  of  such 
contract  on  the  distribution  of  video 
programming  in  area;  j(A)  The  effect  of 
such  exclusive  contract  on  the 
development  of  competition  in  local 
and  national  multichannel  video 
programming  distribution  markets;  (B) 
the  effect  of  such  exclusive  contract  on 
competition  bom  multichannel  video 
programming  distribution  technologies 
other  than  cable;  (C)  the  effect  of  such 
exclusive  contract  on  the  attraction  of 
capital  investment  in  the  production 
and  distribution  of  new  satellite  cable 
programming;  (D)  the  effect  of  such 
exclusive  contract  on  diversity  of 
programming  in  the  multichannel  video 
programming  distribution  market;  and 
(E)  the  duration  of  the  exclusive 
contract. 

19.  Exclusivity  under  this  provision  is 
not  absolutely  prohibited.  As  a  general 
matter,  the  public  interest  in  exclusivity 
in  the  sale  of  entertainment 
programming  is  widely  recognized. 
Indeed,  elsewhere  in  the  1992  Cable 
Act.  in  the  context  of  the  broadcast 
station-cable  system  relationship, 
specific  steps  have  been  taken  to  protect 
exclusive  rights.  In  the  unique  situation 
presented  here,  however,  it  is  clear  that 
exclusivity  is  not  favored.  Congress  has 
clearly  placed  a  higher  value  on  new 
competitive  entry  into  multichannel 
video  programming  distribution  than  on 
the  continuation  of  exclusive 
distribution  practices  that  impede  this 
entry.  Cable  systems  have  generally 
developed  without  effective  competition 
and  it  is  recognized  that  if  "faciUties- 
based"  competition  is  to  develop,  access 
to  programming  is  an  essential 
prerequisite.  We  thus  found  it  entirely 
consistent  with  the  objectives  of  the  Act 
that,  while  exclusivity  may  be  shown  to 
be  in  the  public  interest  in  certain 
circumstances,  the  burden  must  be  on 
the  party  seeking  exclusivity  to 
demonstrate  persuasively  that  it  is 
justified. 

20.  Public  Interest  Standard.  As  for 
the  appropriate  standard  to  be  appUed 
vfhen  making  this  pubUc  interest 
determination,  it  is  not  necessfiry  or 
consistent  with  the  statutory  language  to 
articulate  a  single  standard  in  this 
proceeding  that  can  govern  thepubllc 
interest  assessment  generally.  The 
section  628(c)(4)  factors  are  sufficiently 
broad  to  incorporate  many  of  the 
standards  proposed  by  the  Commission. 
However,  at  least  at  the  outset,  it  is  more 
consistent  with  the  statute  to  require 
individual,  case-by-case  determinations 


using  the  five  statutory  criteria 
specified.  The  statute  requires  that  the 
burden  be  placed  on  the  proponent  of 
exclusivity  to  demonstrate  that 
exclusivity  is  in  the  public  Interest. 

21.  With  respect  to  new  programming, 
there  may  well  be  circumstances  in 
which  exclusivity  could  be  shown  to 
meet  the  public  interest  test,  especially 
when  the  launch  of  local  origination 
programming  is  involved  that  may  rely 
heavily  on  exclusivity  to  generate 
financial  support  due  to  its  more  limited 
appeal  to  a  specific  regional  market.  The 
record  is  insufficient,  however,  on  this 
point,  to  support  any  general  findings, 
or  to  identify  appropriate  general 
limitations  on.  for  example,  such  factors 
as  the  permissible  duration  of 
exclusivity.  Thus,  we  will  handle 
exclusivity  proposals  on  a  case-by-case 
basis  in  order  to  tailor  the  scope  of  any 
specific  exclusivity  terms  granted  to 
ensure  compliance  with  the  statutory 
public  interest  standard. 

22.  Approval  of  Contracts.  Section 
628(c)(2)(D)  states  on  its  face  that 
exclusive  contracts  in  served  areas  are 
prohibited  unless  the  Commission  finds 
that  exclusivity  Is  in  the  pubhc  interest. 
Thus,  the  statute  itself  requires  that  the 
Conunission  make  an  affirmative 
finding  that  a  specific  exclusive  contract 
meets  the  statutory  public  interest 
standard  before  the  contract  can  be 
enforced.  Accordingly,  the  rules  will 
require  any  vertically  integrated 
programmer  or  any  cable  operator 
seeking  to  enforce  an  exclusive  contract 
to  seek  and  obtain  our  public  interest 
judgment  before  doing  so.  This  may  be 
accomphshed  through  the  submission  of 
a  petition  containing  those  portions  of 
the  programming  contract  relevant  to 
exclusivity  to  the  Commission  for 
approval,  along  with  a  statement  setting 
forth  the  petitioner's  reasons  that 
support  a  finding  that  the  contract  meets 
the  public  interest  test  that  addresses 
each  of  the  five  criteria  outlined  in 
section  628(c)(4).  The  petition  will  be 
placed  on  public  notice  for  30  days,  and 
any  MVPD  that  competes  with  the  cable 
operator  may  file  an  opposition,  arguing 
that  under  the  statutory  criteria, 
exclusivity  in  this  case  is  not  in  the 
pubhc  interest.  If  a  formal  opposition  is 
filed,  the  ex  parte  rules  governing 
restricted  proceedings  will  be  applied. 
The  petitioner  will  have  ten  days  to 
respond,  and  the  Commission  will  rule 
on  the  petition.  If  the  Commission 
determines  that  the  petitioner  has 
appropriately  addressed  the  statutory 
criteria  and  made  a  persuasive  public 
interest  showing,  jt  uill  issue  an  order 
granting  the  petition  and  approving  the 
contract.  Until  any  order  is  issued 
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granting  the  petition,  the  exclusivity 
may  not  be  enforced. 

C.  Issues  Applicable  to  Both  Served  and 
Unserved  Areas 

23.  One  area  of  concern  referenced  in 
our  Notice  that  is  applicable  to  served 
and  unserved  areas  alike  relates  to  so- 
called  subdistribution  agreements, 
arising  from  a  concern  that  a 
distributor's  access  to  programming  may 
be  impaired  through  the  use  of  such 
agreements.  Granting  subdistributioii 
rights,  however,  can  be  a  legitimate 
practice  for  a  programming  vendor,  but 
we  to  must  address  incentives  for  a 
subdistributor  to  refuse  to  sell  to  a 
competing  MVPD  that  may  be  inherent 
in  such  rights,  appropriate  safeguards 
are  adopted  to  limit  the  potential  for 
anticompetitive  behavior.  In  particular, 
the  rules  will  prohibit  specific  terms  in 
subdistribution  agreements  that  are 
imreasonably  restrictive  or  are  not 
adequately  related  to  the  subdistribution 
itself. 

24.  Thus,  the  rules  will  prohibit  a 
subdistributor  from  tying  programming 
rights  to  other,  unrelated,  programming. 
They  will  also  prohibit  a  subdistributor 
from  coercing  an  MVPD  to  provide 
access  to  private  property  in  exchange 
for  access  to  programming.  In  addition, 
a  subsdistributor  may  not  charge  more 
for  programming  than  the  vendor  itself 
would  have  been  permitted  to  charge 
under  the  anti-discrimination 
provisions  we  also  adopt.  Finally,  a 
subdistributor  will  be  required  to 
respond  to  a  request  for  programming 
within  15  days  of  the  request.  If  the 
subdistributor  refuses  to  sell  to  an 
MVPD,  the  MVPD  must  be  able  to 
negotiate  directly  with  the  vendor. 

25.  With  respect  to  time-delay 
requirements,  so  long  as  such 
requirements  are  available  as  an  option 
and  do  not  become  a  de  facto  substitute 
for  any  impermissible  exclusivity,  they 
may  legitimately  be  used  to  enable 
programming  to  be  distributed  to  more 
viewers  through  additional  MVPDs. 
Should  an  MVPD  not  want  to  pay  the 
premium  price  for  particular 
programming  that  its  competitor  has 
paid,  but  would  rather  negotiate  a  lower 
price  in  exchange  for  a  reasonable  time- 
delay  limitation,  such  a  transaction  is 
permissible. 

D.  Complaint  and  Enforcement 
Procedures 

26.  Section  628(d)  provides  that  any 
MVPD  aggrieved  by  conduct  it  alleges  to 
violate  sections  628  (b)  or  (c)  may 
commence  an  adjudicatory  proceeding 
at  the  Gsmmission.  We  note  that  the 
Notice  proposed  to  establish  a  single 
complaint  process  to  govern  any 


complaint  brought  under  section  628. 
Given  the  complexity  of  issues  involved 
in  each  type  of  behavior  addressed  by 
section  628,  we  ultimately  describe  the 
enforcement  procedures  individually. 
There  are,  however,  issues  that  apply 
generally  to  all  complaint  cases  filed 
under  section  628. 

27.  First,  the  record  does  not  support 
either  the  establishment  of  any  general 
criteria  that  can  be  used  to  standardize 
or  abbreviate  our  analysis  of  whether  a 
complainant  has  made  a  prima  facie 
case,  or  the  use  of  any  sales  voliune  or 
penetration  "benchmarks".  Second,  the 
ex  parte  rules  governing  restricted 
proceedings  will  apply  to  any 
proceeding  initiated  by  a  complainant 
alleging  violation  of  any  provision  of  the 
program  access  rules.  Third,  with 
respect  to  appropriate  remedies,  the 
statute  provides  a  broad  grant  of 
authority  to  the  Commission  to  fashion 
remedies  for  section  628  violations  that 
include  all  remedies  available  under 
title  V  of  the  Communications  Act,  as 
well  as  the  ability  to  estabhsh  prices, 
terms  and  conditions  for  the  sale  of 
programming  to  aggrieved  multichannel 
distributors.  Thus,  the  only  practical 
approach  is  to  develop  remedies  on  a 
case-by-case  basis,  in  the  context  of 
specific  facts. 

28.  In  order  to  file  a  complaint  under 
the  any  provision  of  section  628,  the 
complainant  must  first  notify  the  vendor 
or  cable  operator  of  its  beUef  that  a 
violation  of  our  rules  has  occurred, 
providing  sufficient  specificity  so  that 
the  vendor  or  cable  operator  can 
determine  the  precise  nature  of  the 
dispute.  If  the  {>arties  cannot  resolve  the 
dispute,  the  complainant  may  file  a 
complaint  with  the  Commission  along 
with  evidence  (an  affidavit  or  copy  of  a 
certified  letter)  that  the  required  notice 
has  been  given.  Failure  to  include  such 
evidence  shall  result  in  immediate 
dismissal  of  the  complaint.  Similarly, 
we  will  dispose  of  as  many  complaint 
cases  as  possible  on  the  basis  of  a 
complaint,  answer  and  reply.  Discovery 
will  not  be  permitted  as  a  matter  of 
right,  but  on  a  case-by-case  basis  as 
deemed  necessary  by  the  Commission 
staff  reviewing  the  complaint.  Any 
complaint  filed  pursuant  to  section  628 
must  be  filed  within  one  year  of  the  date 
on  which  one  of  the  following  occurs; 
(a)  The  vendor  enters  into  a  contract 
with  the  complainant,  which  the 
complainant  alleges  to  violate  section 
628;  (b)  the  vendor  offers  to  sell 
programming  to  the  complainant 
pursuant  to  terms  that  the  complainant 
alleges  to  violate  section  628;  (c)  the 
complainant  notifies  a  vendor  that  it 
intends  to  file  a  complaint  based  on  a 
request  to  purchase  or  negotiate  to 


purchase  the  vendor's  programming,  or 
a  request  to  amend  an  existing  contract 
pertaining  to  such  programming  to  bring 
the  existing  contract  into  compliance 
with  the  new  program  access 
requirements  adopted  herein,  that  has 
been  denied  or  unacknowledged 
allegedly  in  violation  of  section  628. 

29.  Exclusivity  Complaints.  When 
filing  an  exclusivity  complaint,  the 
burden  of  proof  is  on  the  complainant 
MVPD  to  make  a  prima  facie  showing 
that  it  has  attempted  to  obtain 
programming  for  distribution  into  a 
specified  area,  and  that  it  has  been 
unable  to  obtain  such  programming  due 
to  a  prohibited  exclusive  arrangement 
(either  directly  or  through  a 
subdistribution  arrangement  that 
violates  our  rules)  between  a  vertically 
integrated  programming  vendor  and  a 
cable  operator.  The  complaint  must 
identify  both  the  programmer  and  cable 
operator  who  are  parties  to  the  alleged 
prohibited  agreement.  The  complaint 
must  be  supported  by  documentary 
evidence  of  the  violation,  or  an  affidavit 
(signed  by  an  officer  of  the  complaining 
MVPD)  setting  forth  the  basis  for  the 
complainant's  allegations.  The 
complainant  must  also  demonstrate  that 
the  relevant  vertically  integrated 
programming  vendor  meets  the 
attribution  standards  adopted  herein. 
The  complainant  must  also  establish 
that  it  has  attempted  to  purchase  the 
relevant  programming  and  has  been 
refused.  In  addition,  the  complainant 
must  establish  that  it  can  or  does  serve 
the  area  specified  in  the  complaint,  and 
must  provide  some  evidence,  either 
documentary  or  an  affidavit  setting  forth 
the  basis  for  complainant's  belief,  that 
the  alleged  prohibited  exclusive 
arrangement  governs  such  area.  Finally, 
the  complaint  should  specify  the  relief 
requested. 

30.  Answer  and  Reply.  The  defendant 
vendor  or  cable  operator  will  be  given 
thirty  days  to  file  an  answer  refuting  the 
complainant's  allegations.  If  the 
defendant  is  the  vendor,  or  a  cable 
operator  selling  the  programming 
pursuant  to  a  subdistribution  agreement, 
the  answer  should  include  the 
defendant's  reasons  for  refusing  to  sell 
the  subject  programming  to  the 
complainant.  In  addition,  the  defendant 
will  be  permitted  to  submit  its 
programming  contracts,  along  with  a 
certification  that  it  has  submitted  or 
fully  described  all  relevant  contracts 
(written  and  oral),  that  relate  to  the  area 
specified  in  the  complaint.  The  written 
contracts  will  then  be  subjected  to  an  in 
camera  inspection  by  the  Commission 
and  the  complainant  (pursuant  to  a 
protective  order)  to  determine  whether 
they  contain  provisions  relating  to 
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exclusivity.  If  there  are  no  contracts  or 
agreements  relating  to  the  specified  area 
between  the  vendor  and  cable  operator 
identified  In  the  complaint,  the 
defendant  will  so  certify.  The  burden 
will  be  on  the  defendant  to  establish 
that  it  does  not  have  prohibited 
exclusivity  arrangements  governing  the 
area  specified  in  the  complaint. 

31.  Any  contracts  or  proprietary 
information  submitted  by  a  vendor  with 
its  answer  may  be  submitted  pursuant  to 
a  request  for  confidenUahty.  The 
complainant  will  be  granted  access  to 
any  such  contracts  or  proprietary 
information  provided  it  agrees  to  abide 
by  the  terms  of  a  protective  order  that 
limits  access  to  such  information  and 
limits  the  purposes  for  which  any 
information  obtained  through  the 
section  628  complaint  process  may  be 
used.  The  complainant  will  be  given 
twenty  days  to  file  any  necessary  reply 
to  the  arguments  and/or  defenses 
contained  in  the  defendant's  answer. 
The  complainant  will  not  be  permitted 
to  submit  new  evidence  or  allegations  in 
its  reply  and  the  reply  must  be  limited 
to  responding  to  the  answer  to  the 
complaint. 

32.  Staff  Determination.  Upon  the 
close  of  the  pleading  cycle.  Commission 
staff  will  review  the  complaint,  answer 
and  reply.  If  the  record  does  not  support 
complainant's  allegations  that  a 
prohibited  exclusive  arrangement  exists 
between  a  vertically  integrated 
programming  vendor anda cable 
operator  that  governs  the  specified  area 
to  vyhich  complainant  seeks  to  deHver 
the  subject  programming,  the  complaint 
will  be  dismissed.  Thus,  if  the 
defendant  has  submitted  its  contracts  to 
the  Commission  and  complainant,  and 
such  contracts  do  not  include 
provisions  relating  the  exclusivity,  the 
complainant  will  not  make  a  prima  facie 
case,  unless  in  its  compUant,  it  has 
provided  other  evidence  to  support  its 
claim  that  an  exclusive  arrangement 
nonetheless  exists. 

33.  If  the  staff  determines  that  a 
prohibited  exclusive  arrangement  does 
exist,  it  will  order  relief  and  impose 
sanctions  as  it  deems  appropriate.  With 
respect  to  remedies,  if  a  vertically 
integrated  programming  vendor  is  found 
to  have  entered  into  a  prohibited 
exclusive  arrangement  with  any  cable 
operator,  the  exclusivity  will  be 
unenforceable.  Thus,  the  vendor  may  be 
ordered  to  make  its  programming 
available  to  the  complainfmt  on  the 
same  terms  and  conditions,  and  at  a 
non-discriminatory  rate,  as  given  to  the 
cable  operator.  In  addition,  sanctions 
available  under  title  V  of  the 
Communications  Act  may  be  imposed. 
The  1992  Cable  Act,  however,  does  not 


grant  the  Commission  the  authority  to 
assess  damages  against  the  programmer 
or  cable  operator.  In  the  unusual 
circumstance  that  an  exclusivity 
complaint  cannot  be  resolved  on  the 
basis  of  the  pleadings  previously 
discussed,  the  staff  shall  have  the 
authority  to  order  any  necessary 
discovery  pursuant  to  the  procedures 
outlined  for  discrimination  complaints. 
Interlocutory  applications  for  review 
shall  be  permitted  only  after  the  staff 
has  ruled  on  the  merits.  Either  party 
may  file  an  application  for  review 
directly  to  the  Commission  of  any  staff 
decision  on  the  merits. 

Prohibitions  Against  Discrimination 

34.  The  Notice  sought  comment  on 
how  we  should  identify  discriminatory 
practices  and  on  whether  there  are  any 
objective  standards  to  use  to  distinguish 
prohibited  discriminatory  behavior — 
with  respect  to  pricing  or  other 
practices — from  permitted  legitimate 
business  behavior  that  may  occxir  in  the 
marketplace  for  video  programming. 
Examples  of  sales  practices  for  certain 
types  of  programming  that  may  require 
a  graduated  pricing  structure  in  order  to 
facilitate  broad  distribution  of  that 
programming  were  also  solicited,  as 
well  as  situations  in  which  a 
requirement  of  uniform  pricing  could 
reduce  the  amount  of  programming 
available  to  subscribers. 

A.  Competing  and  Similarly-Situated 
Distributors 

35.  As  a  general  matter, 
discrimination  under  section  628(c) 
exists  when  the  same  or  essentially  the 
same  programming  service  is  sold  to 
competing  distributors  at  different 
prices  or  pursuant  to  different  terms  or 
conditions.  Such  discrimination  is 
prohibited  if  not  justified  under  one  of 
the  specific  factors  enumerated  in  the 
statute. 

36.  Competing  Distributors.  Because 
section  628  is  intended  to  prevent  and 
remedy  anticompetitive  conduct  in  the 
multichannel  video  marketplace, 
complaints  of  discriminatory  conduct 
should  logically  involve  competing 
distributors.  Thus,  when  addressing  a 
section  628  complaint,  a  complainant 
must  demonstrate  that  it  has  been 
offiered  or  is  paying  a  higher  price,  or 
has  received  favorable  terms,  than  a 
competing  distributor.  In  establishing 
that  another  distributor  is  a  competitor 
for  these  purposes,  there  must  be  some 
overlap  in  actual  or  proposed  service 
area.  Moreover,  the  geographic  market 
for  assessing  whether  distributors 
cdmpete  with  each  other  (either  actually 
or  potentially)  can  be  local,  regional  or 
national,  depending  on  how  the 


distributors  bujrs  and  distributes 
programming.  With  respect  to 
nationally-oriented  competitors  that  buy 
programming  and  serve  subscribers 
beyond  a  local  or  regional  market— such 
as  DBS  an  HDS  distributors— parties 
may  make  complaints  based  on 
comparisons  between  contracts  of 
national  competitors,  provided  that  the 
complaint  includes  a  justification  for 
that  comparison. 

37.  This  approach  for  defining  the     • 
relevant  geographic  market  for 
competing  distributors  is  the  most 
reasonable  approach  when  analyzing 
discrimination  complaints.  Where  local 
competition  actually  occurs,  not  a 
distributor  alleging  discrimination  will 
not  be  permitted  to  draw  comparisons  to 
another  distributor  operating  outside  the 
bounds  of  that  competition.  Similarly, 
where  national  competition  actually 
occurs,  a  complaint  is  not  constrained  to 
drawing.a  comparison  to  local  or 
regional  distributors. 

38.  Similarly  Situated  Distributors.  In 
order  to  distinguish  between  legitimate 
practices  and  prohibited  discriminatory 
conduct,  a  discriminator)-  practice  must 
involve  the  offering  of  the  program 
sen'ice  to  similarly-situated  distributors. 
Indeed,  while  a  vendor  may  sell  the 
same  satellite  programming  service  to 
various  distributors,  both  the  statute  and 
the  record  recognize  that  the  prices, 
terms  and  conditions  of  the  contracts 
will  reflect  the  particular  attributes  of 
the  distributor  and  its  willingness  to 
provide  certain  secondary  services  in 
return  for  receiving  the  programming 
service.  In  analyzing  allegedly 
discriminatory  conduct,  we  will 
consider  not  only  whether  the  two 
distributors  being  compared  are 
competitors,  but  also  whether  the 
differences  in  their  programming 
contracts  are  justified  under  the 
statutory  factors  governing  permissible 
price  differentials. 

39.  Therefore,  in  evaluating  a 
discrimination  complaint,  it  will  often 
be  useful  to  conduct  a  two-step  analj'sis. 
First,  the  difference  in  programming 
prices  (or  terms  or  conditions)  paid  by 
(or  offered  to)  the  complainant  and  the 
competing  distributor  will  be  compared. 
Second,  the  programmer  may  justify  the 
difference  under  the  statutory-  factors  by 
either  (i)  submitting  a  showing  that  one 
or  more  of  the  factors  is  involved  and 
the  price  differential  reflecting  those 
factors  is  reasonable,  or  (ii)  submitting 
an  alternative  contract  for  a  more 
reasonably  comparable,  or  more 
"similarly  situated",  distributor. 
Although  such  a  contract  will  not 
necessarily  provide  definitive  evidence 
that  the  price  difference  can  be 
explained  under  the  statutory  factors,  it 
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will  often  be  useful  in  assessing  whether 
the  programmer  has  adequately 
explained  the  difference.  For  purposes 
of  evaluating  alternative  contracts 
offered  by  programmers,  a  distributor  is 
defined  as  "similarly  situated"  with 
respect  to  the  complainant  if  it  operates 
within  a  proximate  geographic  region, 
has  roughly  the  same  number  of 
subscribers,  and  purchases  a  similar 
service,  while  also  using  the  same 
distribution  technology  as  the 
"competing"  distributor  with  whom  the 
complainant  seeks  to  compare  itself.  We 
emphasize  that  an  analysis  of  "similarly 
situated"  distributors  may  be  useful  in 
demonstrating  that  the  vendor  has 
offered  comparable  terms  to  distributors 
with  similar  attributes.  However, 
additional  evidence  may  be  needed  to 
establish  that  the  magnitude  of  a  price 
difference  for  a  consistently  applied 
term  (such  as  a  standard  volume 
discount)  is  reasonably  justified  under 
the  statute's  permissible  factors. 

40.  We  believe  that  this  general 
approach  toward  identifying 
discriminatory  conduct — and  the 
accompanying  enforcement  process — 
fulfills  the  legislative  requirement  to 
specify  particular  conduct  that  is 
prohibited  by  section  628(b)  of  the  Act. 
Moreover,  the  regulations  regarding 
discrimination  carefully  weigh  the 
many  facets  of  the  1992  Cable  Act  as 
balanced  with  the  complex  dynamics  of 
the  marketplace  for  satellite  cable 
programming  and  satellite  broadcast 
programming.  These  regulations  will 
effectively  prohibit  discriminatory 
practices  by  programming  vendors, 
while  still  following  the  statute's 
objectives  to  "rely  on  the  marketplace, 
to  the  maximum  extent  feasible,  to 
achieve  greater  availability"  of  the 
relevant  programming.  In  this  regard, 
we  believe  that  certain  practices 
involving  price  differentials  benefit  the 
pubhc  by  increasing  the  availabiUty  of 
programming — as  well  as  reducing  the 
price  of  service — to  consumers.  For 
instance,  we  conclude  that  our  rules 
must  allow  for  fundamental  differences 
in  pricing  of  satellite  cable  programming 
as  opposed  to  satellite  broadcast 
programming,  because  satellite 
broadcast  programming  vendors  face  a 
unique,  artificial  ceiling  on  program 
prices  as  well  as  comparative  ease  of 
entry  barriers  for  potential  competitors 
seeking  to  offer  the  same  signal.  In 
addition,  we  also  recognize  that  certain 
regional  programming  services  use  a 
form  of  graduated  prices  to  promote 
broad  distribution  of  the  service  into 
more  distant  communities.  We  also 
beUeve  that  oiu'  regulations  regarding 
discriminatory  practices  will  satisfy  the 


stated  policy  of  Congress  to  "ensure  that 
cable  operators  continue  to  expand, 
where  economically  justified,  their 
capacity  and  the  programs  offered  over 
their  caole  systems."  Furthermore,  we 
believe  that  faithful  implementation  of 
the  statute  requires  us  to  allow  for 
differences  based  on  the  permissible 
factors  enumerated  in  section 
628(c)(2)(B)(i}-(iv).  as  defined  below, 
and  that  we  must  deny  claims  of 
discrimination  resulting  from  factors 
that  the  1992  Cable  Act  has  established 
as  entirely  justified  and  reasonable.  In 
establishing  these  implementing 
regulations,  we  also  emphasize  that  it  is 
essential  to  identify  and  preserve 
legitimate  differences  in  pricing 
benavior  so  that  programming  vendors 
may  continue  to  market  their  services 
creatively  to  all  distribution 
technologies  and  achieve  widespread 
availability  and  penetration  to  all 
subscribers.  In  this  regard,  we  stress  that 
our  effort  in  this  proceeding  has  been  to 
"serve  the  congressional  intent  to 
prohibit  unfair  and  anticompetitive 
actions  without  restraining  the  amount 
of  multichannel  programming  available 
by  precluding  legitimate  business 
practices  common  to  a  competitive 
marketplace." 

B.  General  Approaches  to  Identifying 
Prohibited  and  Permitted 
Discriminatory  Conduct  Proposed  in  the 
Notice 

41.  The  Notice  proposed  several 

Eossible  objective  standards  that  might 
8  used  for  separating  prohibited 
discriminatory  conduct  from  permitted 
actions.  We  also  suggested  that  these 
standards  would  apply  in  the 
enforcement  process  for  resolving 
particular  complaints,  thus  assisting  a 
complainant  to  establish  a  prima  facie 
case  of  discriminatory  conduct.  The 
record  shows  that  each  proposed 
approach  to  price  comparisons  contains 
certain  principles  that  could  merit 
application  in  the  particular  context  of 
multichannel  video  programming.  Thus 
none  of  the  standards,  applied 
independently,  would  provide  the  best 
or  most  comprehensive  guide  for  our 
implementing  regulations  for  section 
628(c)(2)(B).  The  regulations  adopted, 
therefore,  are  not  based  solely  on  any  of 
the  specific  options  proposed,  but  rather 
incorporate  particular  aspects  of  each 
standard  that  are  applicable  in  the 
context  of  satelUte  cable  or  satellite 
broadcast  programming. 

C.  Justifiable  Price  Differences 

42.  The  legal  process  for  resolving 
complaints  will  allow  for  a  range  of 
justifiable  differentials  as  specified  in 
the  statute.  According  to  the  definition 


of  the  four  permissible  factors,  vendors 
will  assume  the  responsibility  of 
justifying  the  legitimacy  of  such  factors 
in  order  to  maintain  their  pricing 
differentials  between  distributors,  as 
well  as  the  magnitude  of  differences 
based  on  those  factors.  Vendors  may 
generally  employ  those  legitimate 
discounts  or  siUY:harges  associated  with 
the  factors  specified  in  section 
628(c)(2)(B),  provided  that  similar  terms 
are  standardly  available  to  various 
distributors.  Therefore,  we  adopt  the 
following  definitions  and  guidelines  for 
the  factors  involving,  in  general  terms: 
(i)  Cost  differences  at  the  wholesale 
level  among  distributors,  (ii)  volume 
differences,  (iii)  creditworthiness  and 
financial  stability,  and  (iv)  differences 
in  "offering  of  service". 

43.  Cost  Justifications.  Section 
628(c)(2)(B)(ii)  allows  a  vendor  to 
establish  different  prices,  terms,  and 
conditions  to  take  into  account  actual 
and  reasonable  differences  in  the  cost  of 
creation,  sale,  delivery,  or  transmission 
of  satellite  cable  programming  or 
satellite  broadcast  programming.  We 
believe  the  record  shows  that  service  to 
HSD  distributors*  may  be  more  costly 
than  service  to  others  using  different 
delivery  systems,  such  as  cable 
operators,  as  additional  costs  are  often 
incurred  for  advertising  expenses, 
copyright  fees,  customer  service,  DBS 
Authorization  Center  charges  and  signal 
security.  It  indicates  that  cost 
differences  are  particularly  evident 
when  providing  program  services  to 
distributors  who  do  not  provide  a 
complete  distribution  path  to  individual 
subscribers.  Cost  differences  may  also 
occur  within  a  given  technology  as  well 
as  between  technologies.  Therefore,  the 
adopted  regulations  will  allow  vendors 
to  base  programming  prices  on 
legitimate  cost  factors.  Vendors  will  not 
have  to  use  a  uniform  rate  card, 
although  they  will  incur  the  risk  and 
burden  of  showing  that  the  cost  factors 
they  claim  to  cause  a  price  differential 
are  legitimate  and  are  not  designed  to 
conceal  prohibited  discrimination. 

44.  The  record  also  raises  the  issue  of 
whether  a  vendor  may  take  into  account 
those  cost  differences  inciured  by 
distributors  in  providing  service  to 
subscribers — cost  differences  at  the 
retail  level — when  justifying  price 


'  with  resp«ct  to  the  tenn  "HSD  distributors", 
many  differ«nt  types  of  entities  in  the  HSD  or 
television  receive-only  market  purchase  satellite 
programming  services  from  vendors  and  sell  that 
programming  to  consumers,  while  also  providing 
various  other  services  for  HSD  consumers.  For  the 
purposes  of  the  program  access  regulations,  we  will 
use  the  term  "HSD  distributor"  to  refer  to  all  such 
entities,  including  those  entities  that  are  commonly 
known  as  HSD  dealers  or  third-pariy  program 
packagers. 
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differences  for  programming  as  charged 
to  distributors.  Although  costs  incurred 
by  distributors  in  some  delivery  systems 
may  be  lower  than  in  others,  it  would 
contravene  the  statute  to  allow  vendors 
to  charge  higher  prices  based  on  this 
factor  alone,  on  the  grounds  that  such  a 
result  could  artificially  raise  the  retail 
price  of  programming  and  discourage 
the  development  of  low  cost 
technologies,  contrary  to  the  statute's 
goals.  Accordingly,  a  vendor  generally 
cannot  consider  a  distributors"  costs  in 
delivering  service  to  subscribers.  A 
vendor  who  can  show,  however,  that  the 
lower  price  offered  to  the  distributor 
will  not  result  in  lower  prices  to 
consumers  may  justify  a  price 
differential  based  on  retail  costs. 

45.  Volume  Justifications.  Section 
628(c)(2)(B)(iii)  permits  a  vendor  to 
establish  different  prices,  terms,  and 
conditions  that  take  into  account 
economies  of  scale,  cost  savings,  or 
other  direct  and  legitimate  benefits 
reasonably  attributable  to  the  number  of 
subscribers  served  by  the  distributor. 
The  record  in  this  proceeding  indicates 
that  volume-related  information  is  often 
available  on  some  rate  cards  through 
"volume  discounts"  based  upon  a 
distributor's  number  of  subscribers.  The 
statute  speaks  of  "economies  of  scale, 
cost  savings,  or  other  direct  and 
legitimate  economic  benefits  reasonably 
attributable  to  the  number  of 
subscribers"  rather  than  simple  volume 
discounts.  As  possible  standards  related 
to  volume,  rules  could  require  that  rate 
cards  reflect  economies  due  to  volume 
differences  between  distributors  or 
adopt  certain  alternatives  to  permit  only 
cost-based  volume  discounts. 
Alternatively,  it  could  be  viewed  that  in 
addition  to  cost  economies,  a  larger 
number  of  subscribers  confers  non-cost 
"economic  benefits"  by  delivering  more 
viewers,  thus  increasing  revenue  from 
advertising  more  than  proportionally, 
and  providing  a  larger  base  for 
amortizing  the  costs  of  the  programming 
service.  The  latter  interpretation  most 
closely  follows  the  language  of  section 
628  regarding  "direct  and  legitimate 
economic  benefits,"  which 
distinguishes  "volume  differences" 
bom  "cost  differences"  considered  in 
the  first  permissible  factor.  Therefore, 
we  will  permit  volume-related 
justifications  to  the  extent  that  they  are 
standardly  available  to  similarly 
situated  distributors.  As  a  procedural 
matter,  when  relying  upon  standard 
volume-related  factors  that  are  available 
to  all  MVPDs  using  all  technologies,  the 
vendor  may  be  required  to  demonstrate 
that  any  such  volume  discounts  are 
reasonably  related  to  "direct  and 


legitimate  economic  benefits  reasonably 
attributable  to  the  number  of  subscribers 
served  by  the  distributor"  if  unique 
questions  arise  about  the  application  of 
that  discount.  The  vendor  is  not 
required  to  provide  a  strict  cost 
justification  for  the  structure  of  such 
standard  volume  factors,  but  can 
identify  non-cost  economic  benefits 
related  to  increase  viewership  as 
identified  by  the  vendor. 

46.  Justifications  based  on 
creditworthiness,  offering  of  sen/ice,  and 
financial  stability  and  standards 
regarding  character  and  technical 
standards.  According  to  statutory 
guidelines,  regulations  are  adopted  that 
will  allow  programming  vendors  to  take 
into  account  a  distributor's  or 
customer's  creditworthiness  of  financial 
stability  when  it  negotiates  a  price  for  a 
programming  service.  Vendors  will  have 
the  right  to  consider  this  factor  in 
developing  pricing  policies.  In  doing  so. 
vendors  are  permitted  to  create  a 
distinct  class  or  classes  of  service  in 
pricing  to  reflect  concerns  about  credit 
considerations  or  financial  stability. 
However,  any  distinctions  based  on 
considerations  of  creditworthiness  must 
be  applied  on  a  technology  neutral 
basis.  Also,  vendors  may  not  manifest 
factors  such  as  creditworthiness  or 
financial  stabihty  in  price  differentials  if 
such  factors  are  already  taken  into 
account  through  different  terms  or 
conditions  such  as  special  credit 
requirements  or  payment  guarantees. 
47.  The  statute  also  directs  that  the 
Commission's  regulations  should  allow 
price  differentials  based  on  differences 
in  "offering  of  service".  Neither  the 
statute  nor  its  legislative  history 
provides  much  guidance  on  the  proper 
definition  of  this  term,  although  it 
apparently  refers  to  differences  related 
to  the  actual  service  exchanged  between 
the  vendor  and  the  distributor.  For 
example,  such  considerations  could  be 
manifested  in  standard  contract  terms 
based  on  a  distributor's  willingness  to 
provide  secondary  services  that  are 
reflected  as  a  discount  or  surcharge  in 
the  programming  service's  price. 
Although  some  MVPDs  maintain  that  all 
distributors  fall  into  one  class,  we 
determined  that  the  flexibility  ft-om 
"offering  of  service"  discounts 
ultimately  facihtates  greater  availability 
of  pro^amming.  Moreover,  with  respect 
to  service  to  the  HSD  market,  certain 
distributors  may  have  capabilities  to 
function  like  other  (cable)  distributors, 
yet  many  of  these  functions  duplicate 
aspects  of  a  vendor's  service  and  are  not 
necessarily  used  in  the  programming 
transmission.  As  a  result,  these 
duplicative  capabilities  should  not 
immediately  lead  to  establishing  a 


single  class  of  distributors.  Even 
assuming  a  single  class  of  distributors, 
the  record  clearly  demonstrates  that 
each  distributor  will  seek  to  distinguish 
itself  within  a  medium  by  its 
willingness  to  accept  certain  terms,  or  to 
provide  secondarj*  functions  in  return 
for  a  lower  price. 

48.  Consequently,  we  adopt 
regulations  to  allow  programming 
vendors  to  establish  price  differentials 
based  on  factors  related  to  offering  of 
service.  Such  factors  could  include,  for 
example,  penetration  of  programming  to 
subscribers  or  to  particular  systems; 
retail  price  of  programming  to  the 
consumer  for  pay  services;  amount  and 
type  of  promotional  or  advertising 
services  provided  by  a  distributor;  n 
distributor's  purchase  of  programming 
in  a  package  or  a  la  carte;  channel 
position;  importance  of  location  for  non- 
volume  reasons;  prepayment  discounts; 
contract  duration;  date  of  purchase, 
especially  purchase  of  service  at  launch; 
and  other  legitimate  factors  as 
standardly  applied  in  technology 
neutral  fashion.  This  li.st  of 
considerations  is  intended  to  provide 
examples  of  ft^uenfly  used  contractual 
terms,  and  is  not  exclusive;  vendors 
may  use  other  standardly  applied 
"offering  of  service"  discounts  (or 
surcharges),  to  the  extent  that  they  ar« 
willing  to  justify  such  terms,  as 
necessary  on  a  case-by-case  basis. 

49.  Use  of  rate  cards.  Given  that  the 
definition  of  "discrimination"  by  a 
vendor  initially  requires  a  price 
differential  as  compared  among 
competing  distributors,  there  must  be  a 
common  basis  for  such  price 
comparisons  and  such  information  must 
be  generally  accessible  to  potential 
complainants.  Accurate  comparisons 
could  occur  by  using  a  vendor's  "rate 
card."  standard  contracts,  or  other 
generally  accepted  pricing  information 
regarding  a  vendor's  programming 
service.  The  record  in  this  proceeding, 
however,  has  established  that  vendors 
currently  employ  a  variety  of  sales 
practices,  and  that  individual  vendors 
require  considerable  flexibility  in 
establishing  a  mutually  acceptable  price 
in  order  to  facilitate  the  continued  sale 
of  multichannel  video  programming 
under  dynamic  market  conditions. 
Therefore,  vendors  will  be  permitted  to 
choose  whether  to  use  a  "rate  card",  as 
well  as  the  format  and  relevant  pricing 
factors,  without  requiring  a  filing  with 
the  Commission,  with  the  provision  that 
such  pricmg  mformation  will  play  an 
int^ral  role  in  a  vendor's  ability  to 
justify  rate  differences  between 
competing  distributors.  Accordingly, 
under  the  complaint  process,  potential 
complainants  may  make  a  certified 
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request  of  information  by  vendors;  if  th« 
request  is  denied  or  insufficient 
information  is  provided  for  a 
comparison,  a  distributor  may  file  a 
complaint  without  a  contract.  Under 
this  fi^mework,  vendors  may  determine 
their  own  sales  practices  in  order  to 
accommodate  the  desired  level  of 
flexibility,  thus  assuming  their  own 
degree  of  risk  in  proving  legitimacy  of 
their  pricing  differentials.  With  respect 
to  the  filing  of  "rate  cards",  contracts,  or 
other  types  of  pricing  information, 
requiring  vendors  to  file  pricing 
materials  would  impose  a  major 
administrative  burden  on  Commission 
resources,  and  could  create  additional 
problems  related  to  the  confidentiality 
of  such  information.  Further,  a  filing 
requirement  would  impose  an  excessive 
constraint  on  vendors. 

50.  Buying  groups.  Commission 
regulations  wrill  require  that  a  buying 
group  seeking  unitary  treatment  from  a 
progranuning  vendor  must  agree  to  be 
financially  responsible  for  any  fees  due 
under  a  contract  to  which  it  is  a  party. 
Alternatively,  if  individual  members  are 
contracting  parties,  they  must  agree  to 
joint  and  several  Liability  for 
commitments  of  the  group.  In  addition, 
group  members  must  agree  to  imiform 
billing  and  standardized  contract 
provisions.  With  respect  to  technical 
performance,  a  vendor  offering  unitanr 
treatment  to  a  purchasing  group  has  the 
right  to  require  members  to  agree  to 
certain  reasonable  technical  standards 
which  will  be  guaranteed  by  the  group 
entity  or  its  individual  members.  A 

f>rogramming  vendor  can,  of  course, 
egitimately  apply  any  of  the  statutorily 
permissible  justification  factors  such  as 
creditworthiness  to  buying  groups  in  the 
same  manner  as  they  would  be  applied 
to  individual  MVPDs  on  a 
nondiscriminatory  basis. 

D.  Non-price  Discrimination 

51.  Non-price  "disaiminaUon"  by  a 
programming  vendor  between 
competing  distributors  is  also  covered 
within  628(c).  While  specific  practices 
within  this  prohibition  are  not  well 
identified  or  discussed,  we  believe  that 
one  form  of  non-price  discrimination 
could  occur  through  a  vendor's 
"unreasonable  refusal  to  sell",  including 
refusing  to  sell  programming  to  a  class 
of  distributors,  or  refusing  to  initiate 
discussions  with  a  particular 
distributor.  The  Commission  will 
distinguish  "unreasonable"  refusals  to 
sell  from  certain  legitimate  reasons  that 
could  prevent  a  contract  between  a 
vendor  and  a  particular  distributor, 
including  (i)  the  possibility  of  parties 
reaching  an  impasse  on  particular  terms, 
(ii)  the  distributor's  history  of  defaulting 


on  other  programming  contracts,  or  (iii) 
the  vendor's  preference  not  to  sell  a 
program  package  in  a  particular  area  for 
reasons  unrelated  to  an  existing 
exclusive  arrangement  or  a  specific 
distributor.  Implementation  of  the  non- 
price  discrimination  aspects  of  section 
628(c)  concerning  unreasonable  refusals 
to  sell  or  similar  exclusionary  practices 
will  draw  upon  certain  antitrust 
precedents  to  define  "unreasonable",  as 
well  as  other  principles  and  will  be 
addressed  individually  through  the 
enforcement  process.  La  addition, 
section  628(c) 's  prohibition  against  non- 
price  discrimination  will  also 
encompass  situations  in  which  a  vendor 
refuses  to  offer  particular  terms  to  an 
individual  distributor,  or  class  of 
distributors,  that  are  offered  to 
competing  distributors. 

E.  Application  of  Rules  to  Existing 
Contracts 

52.  We  affirm  our  tentative  conclusion 
in  the  Notice  "that  any  pricing  policies 
or  restrictions  developed  to  implement 
section  628  should  not  be  applied 
retroactively  to  existing  contracts." 
Therefore,  the  antidiscrimination  rules 
adopted  herein  will  not  affect  prices 
paid  for  past  video  programming 
services  or  penalize  vendors  for 
practices  preceding  passage  of  the  Act. 
The  Conunission  will,  however,  apply 
the  rules  adopted  imder  section  628 
prospectively  to  existing  contracts  and 
to  contracts  entered  into  after  the 
effective  date  of  the  rules. 

53.  Given  that  renegotiation  of 
existing  affiliation  agreements  will  have 
some  disruptive  effect  on  the  market 
and  on  the  entities  involved,  it  is  in  the 
public  interest  to  afford  parties  a 
reasonable  period  of  time  of  120  days 
after  the  effective  date  of  the  new  rules 
in  which  to  bring  their  agreements  into 
compliance.  After  this  date,  a 
complainant  may  base  a  claim  of 
discrimination  on  comperisons  with 
contracts  that  predate  passage  of  the 
Act,  but  the  point  of  comparison  for 
determining  whether  the  contract  rates 
offered  to  the  complainant  are 
reasonable  should  be  the  current  rate 
paid  by  its  competitor  under  its  original 
terms  or,  if  the  contract  has  been 
renegotiated,  the  renegotiated  terms.  In 
all  cases,  the  reference  point  for 
comparing  disparities  among  contracts 
must  be  the  terms  in  effect  at  the  time 
the  complaint  is  filed  rather  than  those 
in  effect  at  some  other  time  during  the 
contract. 

F.  Complaint  and  Enforcement 
Procedures  Regarding  Discrimination 

54.  Complaint.  When  filing  a 
complaint,  the  burden  of  proof  is  on  the 


complainant  MVPD  to  make  a  prima 
facie  showing  that  there  is  a  difference 
between  the  terms,  conditions  or  rates 
charged  (or  offered)  to  complainant  and 
its  competitor  by  a  satellite  broadcast 
programming  vendor  or  a  vertically 
integrated  satellite  cable  programming 
vendor  that  meets  our  attribution  test. 
Thus,  if  the  complaint  is  brought  against 
a  satellite  cable  programming  vendor, 
the  complaint  must  establish  that  the 
vendor  meets  the  attribution  standards 
adopted  in  this  proceeding.  In  addition, 
the  complainant  must  establish  that  it 
"competes"  with  the  MVPD  to  which  it 
seeks  comparison,  either  on  a  national 
or  local  basis.  Thus,  the  complainant 
must  demonstrate  that  there  is  some 
overlap  in  actual  or  proposed  service 
area  with  the  "competing"  distributor. 

55.  Next,  the  complaint  must 
established  that  the  vendor  has 
provided  or  offered  different  terms  and 
conditions,  or  diffierent  prices,  to  the 
complainant  and  its  competitor.  The 
complainant  may  use  a  "rate  card," 
some  other  generally  available 
information,  or  the  current  contract 
between  the  defiendant  vendor  and  the 
complainant's  competitor  for 
comparison  purposes  to  demonstrate  a 
differential.  If  an  aggrieved  MVPD  does 
not  have  access  to  a  "rate  card"  or  other 
comparative  rate  information  (such  as 
the  contract  with  its  competitor),  it 
should  request,  by  certified  mail,  such 
information  from  the  vendor.  If  the 
vendor  refuses  to  provide  rate 
information  pertaining  to  the  MVPD's 
competitor,  then  the  MVPD  can  file  a 
complaint  based  on  information  and 
belief  of  an  impermissible  rate 
differential,  supported  by  an  affidavit, 
along  with  a  statement  that  the  vendor 
refused  to  provide  the  necessary  specific 
comparative  information.  The  staff  will 
then  accept  the  complainants'  rate 
allegations  as  true  for  purposes  of  its 
prima  facie  determination.  In  this  way, 
we  have  addressed  any  concern  raised 
about  the  MVPD's  lack  of  access  to 
information  without  requiring  vendors 
to  file  "rate  cards"  or  contracts  at  the 
Commission,  because  an  aggrieved 
MVPD  will  be  able  to  file  a  complaint 
and  make  a  prima  facie  case  whether  it 
has  access  to  its  competitor's  contract  or 
not. 

56.  Answer.  The  vendor  will  be  given 
thirty  days  to  file  an  answer  challenging 
the  complainant's  allegations  or 
presenting  affirmative  defenses  that  the 
difference  in  terras  and  conditions,  or 
the  difference  between  its  price  to  the 
complainant  and  its  price  to  the 
complainant's  competitor,  is  justified  by 
the  four  factors  set  forth  in  the  statute 
for  permitted  differentials. 
Alternatively,  if  the  vendor  believes  that 
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the  complainant  and  the  competitor  are 
not  sufficiently  similar,  and  thus  cannot 
be  realistically  compared,  it  can  state  its 
reasons  for  this  conclusion  and  submit 
an  alternative  contract  for  comparison 
with  another  more  similarly  situated 
MVPD  that  uses  the  same  distribution 
technology  as  the  competitor  selected  by 
the  complainant. 

57.  Even  if  the  defendant  vendor 
chooses  to  demonstrate  that  the 
difference  in  its  price  to  complainant 
and  to  complaint's  competitor  is 
justified  by  the  factors  set  forth  in  the 
statute,  vdthout  relying  on  an 
alternative  contract  providing  a 
comparison  to  a  similarly  situated 
customer,  the  Commission  may  still 
need  to  reference  a  contract  with  a 
similarly  situated  customer  to  determine 
that  the  magnitude  of  the  differential  is 
not  discriminatory.  For  example,  if  the 
vendor  argues  that  the  price  difference 
between  the  complainant  and  its 
competitor  is  due  to  the  vendor's 
standard  volume  discounts,  specific  cost 
differences  between  the  two  customers, 
and  certain  "offering  of  service"  factors 
(such  as  number  of  services  purchased, 
channel  positioning,  penetration  or 
marketing  incentives),  the  Commission 
will  have  to  determine  whether  each 
reason  offered  by  the  vendor  for  a 
differential  is  allowed  under  the 
statutory  factors,  and  whether  the 
precise  magnitude  of  the  price 
difference  is  justified  by  those  factors. 

58.  The  magnitude  of  a  price 
differential  due  to  standard  volume 
discounts  and  specific  cost  differences 
may  be  ascertainable  without  the  need 
to  reference  any  other  contract  for 
comparisons.  If  the  vendor  submits 
written  documentation  that  describes 
any  standardized  volume  discounts 
routinely  used  by  the  vendor,  we  will 
accept  such  evidence  in  heu  of 
additional  contracts  to  quantify  the 
magnitude  of  a  permissible  differential. 
Sinularly,  if  the  vendor  also  offers 
standard  discounts  for  the  number  of 
services  purchased,  channel 
positioning,  penetration,  and  marketing 
commitments,  then  these  too  can  be 
readily  factored  in  the  price  calculation 
without  reference  to  another  contract,  so 
long  as  the  vendor  submits  written 
documentation  that  describes  such 
standardized  discounts  or  surcharges.  If 
the  vendor  does  not,  however,  use 
standard  discounts,  the  vendor  should 
submit,  with  its  answer,  a  contract  with 
a  similarly  situated  customer  in  the 
same  class  of  service  as  the 
complainant's  competitor  who  has 
negotiated  a  price  based  on  the  same,  or 
as  closely  similar  as  possible,  terms  as 
the  complainant  to  support  the  vendor's 
argument  that  the  price  to  complainant 


is  fair.  The  vendor  would  argue  that  the 
price  and/or  discounts  or  surcharges 
given  to  this  similarly  situated 
distributor  apply  to  complainant,  and 
therefore  demonstrate  that  the  price 
offered  or  charged  to  the  complainant  is 
not  discriminatory.  Any  contracts  or 
proprietary  information  submitted  by  a 
vendor  with  its  answer  may  be 
submitted  pursuant  to  a  request  for 
confidentiaUty.  Vendors  will  not  be 
permitted  to  redact  any  information 
contained  in  any  contracts  submitted  for 
comparison  purposes.  The  complainant 
will  be  granted  access  to  any  such 
contracts  or  proprietary  information 
submitted  provided  it  agrees  to  abide  by 
the  terms  of  a  protective  order  that 
limits  access  to  such  information  and 
limits  the  purposes  for  which  any 
information  obtained  through  the 
section  628  complaint  process  may  be 
used.  The  defendant  will  be  given  an 
extra  five  (5)  days  to  submit  a  second, 
redacted  version  of  its  answer  for  the 
pubhc  file. 

59.  Reply  and  Staff  Determination. 
The  complainant  may  file  a  reply  within 
twenty  days  after  the  answer  is  filed. 
The  reply  may  challenge  the 
justifications  for  the  price  differential 
relied  upon  by  the  vendor,  or  may 
challenge  any  alternative  comparison 
the  vendor  seeks  to  make  as 
inappropriate  because  the  contract 
submitted  by  the  vendor  is  not  widi  a 
customer  who  is  similarly  situated  to 
the  complainant.  The  complainant  will 
have  an  extra  five  (5)  days  to  file  a 
second,  redacted  copy  of  the  reply  for 
the  pubhc  record  if  it  contains 
confidential  or  proprietary  information. 
After  reviewing  the  complaint,  answer 
and  reply,  the  staff  will  issue  what,  for 
purposes  of  these  proceedings,  we  will 
deem  a  prima  facie  determination.  If  the 
complainant  has  not  shown  that  there  is 
a  differential,  or  has  not  met  the 
competitor  or  attribution  standards,  or  if 
the  vendor  has  completely  justified  both 
the  reasons  for  and  the  magnitude  of  the 
differential  to  the  satisfaction  of  the 
reviewing  staff,  the  staff  will  find  that 
the  complainant  has  not  made  a  prima 
facie  case  and  will  dismiss  the 
complaint  with  prejudice. 

60.  It  is  in  the  puolic  interest  to  assign 
a  somewhat  higher  burden  of  proof  for 
making  a  prima  facie  case  on  a 
complainant  if  the  complaint  is  based 
on  a  de  minimis  price  differential.  In 
those  cases  in  which  the  differential 
between  the  complainant's  price  and 
that  of  its  competitor  is  equal  to  or  less 
than  five  cents  per  subscriber  or  five 
percent,  whichever  is  larger,  the  vendor 
is  not  required  to  justify  the  magnitude 
of  the  differential,  so  long  as  it  provides 
sufficient  reasons  that  are  justified  by 


the  statutory  factors  for  a  difference  in 
price.  In  any  discrimination  complaint 
case,  the  vendor  must  always 
demonstrate  to  the  Commission's 
satisfaction  that  it  has  sufficient  reasons 
that  are  justifiable  under  the  statutory 
factors  to  support  a  de  minimis  price 
difference. 

61.  If  the  staff  determines  that  the 
complainant  has  estabUshed  a  prima 
facie  case,  and  no  further  information  is 
necessary  to  determine  the  fair  or 
reasonable  price,  the  staff  will  issue  an 
order  ruling  in  favor  of  the  complainant, 
with  appropriate  remedies.  In  most 
cases,  the  appropriate  remedy  will  be  to 
order  the  vendor  to  revise  its  contract  or 
offer  to  the  complainant  in  accordance 
with  the  Commission's  findings. 
However,  the  statute  provides  broad 
authority  to  the  Commission  to  order 
additional  remedies  or  impose  sanctions 
for  violations  of  section  628,  which  will 
be  used  in  appropriate  circumstances. 

62.  Discovery.  If  the  staff  determines 
that  the  complainant  has  established  a 
prima  facie  case,  and  further 
information  is  necessary  to  resolve  the 
complaint,  the  staff  will  issue  a  ruling 
to  that  affect.  The  staff  will  then 
determine  what  additional  information 
is  necessary,  and  will  develop  a 
discovery  process  and  timetable  to 
resolve  the  dispute  expeditiously.  Given 
the  nature  of  the  programming 
distribution  marketplace,  and  the  wide 
range  of  sales  practices,  it  would  not  be 
efficient  or  advisable  to  mandate 
uniform  discovery  processes  herein  for 
section  628  complaints.  Instead,  the 
staff  will  have  flexibility  to  assess  each 
case  and  order  discovery  accordingly.  In 
some  cases,  the  reviewing  staff  will 
itself  conduct  discovery  by  issuing 
appropriate  letters  of  inquiry  or  require 
that  specific  documents  be  produced. 
The  staff  will  order  that  document  or 
answers  to  such  inquiries  will  be 
submitted  to  the  Commission  and  to  the 
complainant  (pursuant  to  a  protective 
order)  within  a  specified  time  period. 

63.  If  the  staff  cannot  readily  identify 
what  information  is  needed,  it  can 
direct  the  parties  to  submit  discovery 
requests  and  supporting  memoranda 
within  a  specified  time  period.  The  staff 
will  then  schedule  a  status  conference 
to  resolve  discovery  disputes  and 
establish  a  timetable  for  compliance. 
The  staff  will  be  authorized  to  issue  oral 
rulings  at  the  status  conference  which 
will  be  confirmed  in  writing  to  the 
parties.  Discovery  will  be  limited  to 
issues  raised  by  the  vendor's  defenses. 
Any  information  exchanged  through 
discovery  will  also  be  subject  to  a 
protective  order. 

64.  After  the  conclusion  of  discover}' 
the  staff  will  require  the  parties  to 
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submit  briefe,  together  with  proposed 
findings  of  fact,  conclusions  of  law  and 
proposed  remedies  at  a  specified  date. 
Reply  briefs  should  be  filed  within  the 
following  fifteen  days.  The  parties  will 
be  given  an  additional  five  days  in 
which  to  file  redacted  copies  of  briefs 
and  reply  briefs  for  the  public  record 
when  they  contain  confidential  or 
proprietary  information.  The  staff  is 
expected  to  act  expeditiously.  After  a 
ruling  on  the  merits,  either  party  may 
file  an  application  for  review  of  the 
staffs  determinations  directly  to  the 
Commission.  Such  ruling  will  include  a 
timetable  for  compliance,  and  will  be 
effective  upon  release.  In  the  absence  of 
a  stay,  any  relief  or  remedy  imposed  in 
the  order  will  remain  in  effect  pending 
review.  Stays  will  not  be  routinely 
granted. 

65.  Referral  to  ALJ.  If  the  staff 
determines  that  the  complainant  has 
established  a  prima  facie  case,  and  that 
extensive  discovery  will  probably  be 
required  to  resolve  the  complaint,  it  will 
so  advise  the  parties  in  writing.  If  both 
parties  agree,  they  may  elect  to  resolve 
the  dispute  through  ADR.  If  the  parties 
do  not  agree  to  ADR,  the  staff  will  refer 
the  complaint  to  an  administrative  law 
judge  (ALJ)  for  adjudication.  The  ALJs 
are  expected  to  resolve  such  cases 
expeditiously,  and  should  promptly 
hold  a  status  conference  to  establish 
timetables  for  discovery,  hearing,  and 
submission  of  briefs  and  proposed 
findings  of  fact  and  conclusions  of  law. 
A  ruUng  on  the  merits  by  the  ALJ  may 
be  appealed  directly  to  the  Commission. 
Such  ruling  will  include  a  timetable  for 
compliance,  and  will  be  effective  upon 
release.  In  the  absence  of  a  stay,  any 
reliefer  remedy  imposed  in  the  ruling 
will  remain  in  effect  pending  appeal. 
Stays  will  not  be  routinely  granted. 

G.  Complaints  Alleging  Non-price 
Discrimination 

66.  Complaint/Answer/Reply.  When 
filing  a  complaint,  the  burden  of  proof 
is  on  the  complainant  to  make  a  prima 
facie  showing  that  a  satellite  broadcast 
programming  vendor  or  a  vertically 
integrated  satellite  cable  programming 
vendor  that  meets  the  attribution 
standards  has  engaged  in  some  form  of 
non-price  discrimination.  The 
complaint  must  include  proof  that  the 
complainant  has  notified  the  vendor  of 
its  potential  claim,  and  must  be 
supported  by  appropriate 
documentation  or  an  affidavit  setting 
forth  the  basis  for  the  claim  that  the 
vendor  has  engaged  in  a  form  of  non- 
price  discrimination.  The  complaint 
should  also  specify  the  relief  requested. 
A  one-year  statute  of  limitations  will 
apply  to  non-price  discrimination 


complaints.  The  vendor  will  have  thirty 
days  in  which  to  respond  to  the 
complaint.  The  vendor  must  establish 
that  it  has  not  engaged  in  discriminatory 
behavior.  The  complainant  will  have 
twenty  days  following  the  answer  in 
which  to  file  a  reply. 

67.  Staff  Determination.  The  staff  is 
expected  to  issue  a  ruling  on  the  merits 
expeditiously.  Such  ruling  may  be  oral 
or  written;  any  oral  ruling  will  later  be 
released  in  writing.  If  discovery  is 
required,  the  staff  may  proceed  with 
discovery  as  allowed  in  a  price 
discrimination  case.  In  a  case  regarding 
an  unreasonable  refusal  to  sell,  if 
appropriate,  the  staff  will  order  the 
parties  to  attempt  to  negotiate  a  sale.  If 
the  parties  cannot  resolve  their 
differences  with  a  specified  time  period, 
rather  than  engage  in  discovery  or 
protracted  adjudication,  the  staff  will 
hold  a  status  conference  with  the  parties 
to  determine  whether  the  failure  to 
reach  an  agreement  is  the  result  of  a 
legitimate  negotiating  impasse.  If. 
however,  the  staff  determines  that  the 
vendor's  refusal  to  sell  on  non- 
discriminatory terms  and  conditions  is 
unreasonable,  it  will  issue  an  order  with 
appropriate  remedies  and  sanctions.  An 
application  for  the  review  of  any  staff 
ruling  on  the  merits  may  be  filed 
directly  by  either  party  to  the 
Commission.  Such  ruling  will  include  a 
timetable  for  compliance  and  will 
become  effective  upon  release,  and  any 
relief  or  remedies  imposed  in  the  order 
will  remain  in  effect  pending  review. 

Prohibitions  Against  Undue  or 
Improper  Influence 

68.  The  Commission  is  directed  in 
subsection  (c)  to  prescribe  regulations  to 
specify  particular  conduct  that  is 
prohibited  by  subsection  (b)  in  three 
specific  areas.  The  first  of  these  relates 
to  the  exercise  of  certain  types  of 
"undue  influence."  Specifically,  the 
regulations  are  to  establish  effective 
safeguards  to  prevent  a  cable  operator 
which  has  an  attributable  interest  in  a 
satellite  cable  programming  vendor  or  a 
satellite  broadcast  programming  vendor 
fi-om  unduly  or  improperly  influencing 
the  decision  of  such  vendor  to  sell,  or 
the  prices,  terms,  and  conditions  of  sale 
of,  satellite  cable  programming  or 
satellite  broadcast  programming  to  any 
unaffiliated  multichannel  video 
programming  distributor. 

69.  The  concept  of  undue  influence 
between  affiliated  firms  is  closely  linked 
with  discriminatory  practices  and 
exclusive  contracting,  the  direct 
regulation  of  which  is  to  be  undertaken 
pursuant  section  628(c)(2)  (B),  (C).  and 
(D)  based  on  externally  ascertainable 
pricing  and  contracting  information. 


Section  628(c)(2)(A)  can  play  a 
supporting  role  where  information  is 
available  (such  as  might  come  from  an 
internal  "whistleblower")  that 
evidences  "undue  influence"  between 
affiliated  firms  to  initiate  or  maintain 
anticompetitive  discriminatory  pricing, 
contracting,  or  product  withholding. 
Although  such  conduct  may  be  difficult 
for  the  Commission  or  complainants  to 
establish,  its  regulation  provides  a 
useful  support  for  direct  discrimination 
and  contracting  regulation.  A 
prohibition  against  such  conduct  will 
accordingly  be  incorporated  into  the 
rules. 

70.  Complaint  and  Enforcement 
Procedures.  As  in  the  case  of  both 
discrimination  and  exclusivity 
complaints,  any  complainant  must  first 
notify  the  cable  operator,  vertically 
integrated  satellite  cable  programming 
vendor,  or  satellite  broadcast 
programming  vendor  of  its  belief  that 
said  party  has  engaged  in  prohibited 
acts  or  practices.  Such  notice  must 
provide  sufficient  specificity  so  that  the 
cable  operator  or  programming  vendor 
can  ascertain  the  precise  nature  of  the 
dispute.  If  the  parties  caimot  resolve  the 
dispute  without  involving  the 
Commission,  the  complainant  may  file  a 
complaint  along  with  evidence  (an 
affidavit  or  copy  of  a  certified  letter)  that 
the  required  notice  has  been  given. 
Failure  to  include  such  evidence  will  be 
grounds  for  immediate  dismissal  of  the 
complaint. 

71.  As  with  all  other  section  628 
cases,  we  seek  to  dispose  of  as  many 
complaints  as  possible  on  the  basis  of  a 
complaint,  answer,  and  reply.  Discovery 
will  not  be  permitted  as  a  matter  of 
right,  but  on  a  case-by-case  basis  as 
deemed  appropriate  by  the  reviewing 
staff.  Interlocutory  applications  for 
review  shall  be  permitted  only  after  the 
staff  has  issued  a  ruling  on  the  merits. 

72.  Complaint/Answer.  When  filing  a 
complaint,  the  burden  of  proof  will  be 
on  the  MVPD  to  make  a  prima  facie 
showing  that  the  defendant  has  engaged 
in  conduct  prohibited  by  section 
628(c)(2)(A).  The  complainant  must 
show  that  the  defendant  is  a  cable 
operator,  a  satellite  broadcast 
programming  vendor,  or  a  vertically 
integrated  satellite  cable  programming 
vendor  that  meets  the  attribution 
standards  established.  The  complaint 
must  be  supported  by  documentary 
evidence  of  the  alleged  violation,  or  by 
an  affidavit  (signed  by  an  officer  of  the 
complaining  MVPD)  setting  forth  the 
basis  for  the  complainant's  allegations. 
Finally,  the  complaint  should  specify 
the  reUef  requested.  The  defendant  will 
be  given  thirty  (30)  days  to  file  an 
answer  responding  to  the  complainant's 
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allegations.  The  answer  should  be 
supported  by  documentary  evidence,  or 
an  affidavit  (signed  by  an  officer  of  the 
defendant),  that  refutes  the 
cjomplainant's  allegations  or  supports 
any  affirmative  defenses  the  defendant 
may  raise.  The  complainant  will  be 
given  thirty  (30)  days  to  respond  to  the 
defendant's  answer. 

73.  Staff  Determination/Discovery. 
After  reviewing  the  complaint,  answer 
and  reply,  the  staff  will  make  a  prima 
facie  determination.  If  the  complainant 
has  not  made  a  prima  facie  case  of  a 
violation  the  complaint  will  be 
dismissed.  If  the  staff  determines  that 
the  complainant  has  made  a  prima  facie 
case  of  a  violation,  the  staff  will  so  rule, 
and  will  determine  whether  it  can  grant 
relief  on  the  basis  of  the  existing  record. 
If  the  record  is  not  sufficient  to  resolve 
the  complaint,  the  staff  will  determine 
and  outhne  the  appropriate  procedures 
far  discovery.  The  staff  will  determine 
what  additional  information  is 
necessary  to  resolve  the  complaint,  and 
will  develop  a  discovery  process  and 
timetable  to  resolve  the  dispute 
expeditiously.  Wherever  possible,  to 
avoid  discovery  disputes  and  arguments 
pertaining  to  relevance,  the  staff  will 
itself  conduct  discovery  by  issrnng 
appropriate  letters  of  inquiry  or 
requiring  that  specific  documents  be 
produced.  The  staff  will  order  that 
documents  or  answers  to  such  inquiries 
will  be  submitted  to  the  Commission 
and  to  the  opposing  party  pursuant  to  a 
protective  order  within  a  specified  time 
period.  If  the  staff  cannot  readily 
determine  what  information  is  needed, 
it  can  direct  the  parties  to  submit 
discovery  requests  and  supporting 
memoranda  within  a  specified  time 
period.  The  staff  virill  then  schedule  a 
status  conference  to  resolve  discovery 
disputes  and  establish  a  timetable  for 
compliance.  The  staff  is  authorized  to  • 
issue  oral  rulings  at  the  status 
conference  which  will  be  confirmed  in 
writing  to  the  parties.  Any  information 
exchanged  through  discovery  will  be 
subject  to  a  protective  order. 

74.  Upon  conclusion  of  discovery,  the  • 
staff  will  direct  the  parties  to  submit 
briefs,  together  with  proposed  findings 
of  fact,  conclusions  of  law  and  proposed 
remedies  at  a  specified  date.  Reply 
briefs  should  be  filed  within  the 
following  fifteen  (15)  days.  Redacted 
copies  of  briefs  and  reply  briefs  should 
be  filed  for  the  public  record  within  an 
additional  five  (5)  days  when  they 
contain  confidential  or  proprietary 
information  from  material  that  is  subject 
to  a  protective  order.  After  a  ruling  on 
the  merits,  either  party  may  file  an 
application  for  review  of  the  staff's 
determinations  directly  to  the 


Commission.  A  ruling  on  the  merits  will 
include  a  timetable  for  compliance  and 
will  become  effective  upon  release.  In 
the  absence  of  a  stay,  any  relief  or 
remedies  imposed  in  the  order  will 
remain  in  effect  pending  review.  Stays 
will  not  be  routinely  granted. 

75.  Referral  to  ALf.U  the  staff 
determines  that  the  complainant  has 
established  a  prima  facie  case,  and  that 
extensive  discovery  will  probably  be 
required  to  resolve  the  complaint,  it  will 
so  advise  the  parties  in  writing.  If  both 
parties  agree  they  may  elect  to  resolve 
the  dispute  through  ADR.  If  the  parties 
do  not  agree  to  ADR,  the  staff  may  refer 
the  complaint  to  an  administrative  law 
judge  (ALJ)  for  an  administrative 
hearing.  The  ALJs  are  expected  to 
resolve  such  cases  expeditiously,  and 
should  hold  an  immediate  status 
conference  to  establish  timetables  for 
discovery,  hearing,  and  submission  of 
briefs  and  proposed  findings  of  fact  and 
conclusions  of  law.  Interlocutory 
appeals  shall  be  permitted  only  after  a 
ruling  on  the  merits.  A  ruling  on  the 
merits  by  the  ALJ  must  be  appealed 
directly  to  the  Commission.  Such  ruling 
will  include  a  timetable  for  compliance 
and  will  become  effective  upon  release. 
In  the  absence  of  a  stay,  any  relief  or 
remedies  imposed  in  the  order  will 
remain  in  effect  pending  review.  Stays 
will  not  be  routinely  granted. 

Frivolous  Complaints 

76.  As  required  by  section  628(f)(3). 
regulations  are  adopted  prohibiting  the 
filing  of  ftivolous  complaints  alleging 
violatioh  of  any  provision  of  section 
628.  The  regulations  will  also  require 
that  all  complaints  alleging  violations  of 
section  628  must  be  accompanied  by  an 
affidavit  signed  by  an  authorized  officer 
or  agent  of  the  complainant.  To  enforce 
the  prohibition  against  filing  frivolous 
complaints,  monetary  forfeitures  will  be 
assessed  in  accordance  with  section  503 
of  the  Communications  Act  and  our 
forfeiture  regulations  and  policies.  For 
purposes  of  section  503(b)(5).  one 
finding  that  a  complainant  has  filed  a 
frivolous  complaint  under  any  provision 
of  section  628  shall  be  sufficient  to 
fulfill  the  citation  requirements  of  the 
forfeiture  provisions. 

77.  Complaints  filed  without  any 
effort  to  ascertain  or  review  the 
underlying  facts  should  be  considered 
frivolous.  The  requirement  adopted 
herein  that  complaints  be  accompanied 
by  affidavit  should  assure  that  such 
complaints  are  based  on  specific  and 
substantiated  facts.  When  this  is  not  the 
case,  the  complainant  will  be  liable  for 
sanctions  for  violating  oiu'  rule  against 
frivolous  complaints.  Similarly, 
complainants  will  be  Uable  for  sanctions 


for  frivolous  complaints  that  are  based 
on  arguments  that  have  been 
specifically  rejected  by  the  Commission 
in  other  proceedings,  or  for  filing  a 
complaint  that  has  no  plausible  basis  for 
relief.  A  complaint  will  not  be  found 
frivolous  if  dismissal  of  the  complaint  is 
based  on  evidence  that  the  complainant 
had  no  way  of  knowing  before  it  was 
produced  by  the  defendant  in  the 
complaint  process.  Further  standards 
wrill  be  developed  as  specific  cases  are 
adjudicated. 

Annual  Report  to  Congress 

78.  Section  628(g)  of  the  1992  Cable 
Act  directs  the  Commission  to  annually 
report  to  Congress  on  the  status  of 
competition  in  the  video  programming 
marketplace.  The  Commission  must 
issue  its  first  report  within  18  months  of 
promulgating  program  access 
regulations. 

79.  We  intend  to  include  in  our 
annual  report  to  Congress  (1)  the 
number  of  independently  owned  cable 
operators  and  programming  distributors; 
(2)  the  degree  of  vertical  integration 
between  cable  operators  and 
programming  distributors;  and  (3)  the 
penetration  or  availability  of 
programming  to  competing 
multichannel  services.  Such  data  will  be 
readily  available  through  existing 
industry  publications  and  through  data 
submitted  during  the  complaint  process, 
and  reporting  requirements  will  not  be 
imposed  on  programmers  or 
distributors.  Annual  analysis  of  this 
information  will  enable  us  to  closely 
follow  the  competitive  development  of 
the  video  programming  industry.  While 
data  regarding  the  levels  of  pricing 
differentials  for  programming,  including 
the  range  and  average  of  volume-related 
discounts  and  other  permissible 
differentials  would  also  be  informative, 
the  disclosure  of  such  data,  even  in 
aggregate  form,  could  hinder 
competition  in  the  industry.  Chu 
experience  with  the  complaint  process 
will  be  summarized  in  our  reports  to 
Congress,  including  the  total  number  of 
complaints  resolved  and  the  general 
nature  of  those  complaints.  Thus,  the 
reports  to  Congress  will  also  include 
public  or  nonprotected  information 
from  the  complaints,  as  well  as  a  general 
simimary  of  data  without  divulging 
proprietary  information.  In  addition, 
although  there  is  no  specific  program 
access  reporting  requirement,  we  may 
subsequently  request  program  access 
information  as  part  of  a  general 
collection  of  information  commenced 
with  respect  to  other  requirements  of 

the  1992  Cable  Act 
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Conclusion 

80.  In  this  Report  and  Order,  we  adopt 
rules  to  implement  section  19  of  the 
1992  Cable  Act  regarding  program 
access.  After  evaluating  the  record  in 
this  proceeding,  we  recognize  that  even 
as  distributors  gain  access  to 
programming  services,  their  ability  to 
enhance  the  diversity  of  programming 
available  to  the  pubhc  will  still  depend 
upon  their  opportunities  to  arrange  to 
purchase  programming  at 
nondiscriminatory  prices  and  terms. 
Therefore,  the  implementing  rules  for 
section  628  are  intended  to  prohibit  and 
remedy  such  problems,  thus  enhancing 
program  access  to  fulfill  the 
Congressional  intent — as  expressed  in 
the  1992  Cable  Act  and  the  legislative 
history — to  prohibit  unfair  or 
anticompetitive  actions,  without 
restraining  the  amount  of  multichannel 
programming  available  by  precluding 
legitimate  business  practices  that 
enhance  competition  and  create 
programming  diversity.  Also,  in 
response  to  the  Congressional  mandate 
to  develop  an  adjudicatory  process  for 
implementing  the  provisions  of  section 
628,  procedures  are  tailored  to  specific 
classes  of  complaints  in  order  to  resolve 
such  matters  as  expeditiously  as 
possible. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

81.  Pursuant  to  the  Regulatory 
FlexibiUty  Act  of  1980,  the 
Commission's  final  analysis  is  as 
follows: 

I.  Need  and  purpose  of  this  action: 
This  action  is  taken  to  implement 
section  19  of  the  Cable  television 
Consumer  Protection  and  Competition 
Act  of  1992. 

II.  Summary  of  the  issues  raised  by 
comments  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis:  There 
were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

m.  Significant  alternatives 
considered:  We  have  analyzed  the 
comments  submitted  in  light  of  our 
statutory  directives  and  have  formulated 
regulations  which,  to  the  extent 
possible,  minimize  the  regulatory 
burden  placed  on  entities  covered  by 
the  program  access  provisions  of  the 
Cable  Act.  Different  entities  will  be 
affected  in  different  ways.  Some 
programming  vendors  may  be  forced  to 
alter  their  pricing  policies  or  their 
contracting  policies  while  other  MVPDs. 
who  are  more  likely  to  be  small  entities, 
may  receive  benefits  in  increased  access 
to  or  lower  prices  for  satellite  cable  or 
satellite  broadcast  programming. 


rV.  Federal  Rules  which  overlap, 
duplicate  or  conflict  with  these  rules: 
Sherman  Act,  Clayton  Act,  and 
Robinson-Patman  Act. 

V.  Paperwork  Reduction  Act 
Statement:  The  proposal  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  impose  new  and  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirements  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

82.  The  Secretary  shall  cause  a  copy 
of  the  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a]  of  the  Regulatory 
Flexibility  Act.  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601  ef  seq. 
(1981). 

Ordering  Clauses 

83.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  2(a),  4(i),  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  152(a),  154(i),  and 
303(r),  part  76  of  the  Commission's 
rules,  47  CFR  part  76  is  amended  as  set 
forth  below. 

84.  It  is  ordered  that  the  rules  of  this 
Report  and  Order  will  be  effective  July 
16, 1993. 

85.  It  is  further  ordered  that  MM 
Docket  No.  92-265  will  remain  open 
until  such  time  as  the  remaining  issues 
relating  to  section  12  of  the  Cable  Act 
are  resolved. 

List  of  Subjects  in  47  CFR  part  76 

Cable  television. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

Amendatory  Text 

Part  76  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  152. 153, 154,  301, 
303.  307,  308,  309.  532,  533,  535,  542.  543. 
548.  552. 

2.  The  heading  of  Subpart  O  is  revised 
to  read  as  follows: 


Subpart  O — Competitive  Access  to 
Cable  Programming 

3.  Subpart  O  is  amended  by  adding 
§§  76.1000  through  76.1003  and  by 
revising  §§  76.1004  through  76.1010  to 
read  as  follows: 

§76.1000    Definitions 
As  used  in  this  subpart: 

(a)  Area  served  by  cable  system.  The 
term  "area  served"  by  a  cable  system 
means  an  area  actually  passed  by  a  cable 
system  and  which  can  be  connected  for 
a  standard  connection  fee. 

(b)  Attributable  interest.  For  purposes 
of  determining  whether  a  party  has  an 
"attributable  interest"  as  used  in  this 
subpart,  the  definitions  contained  in  the 
notes  to  §  76.501  shall  be  used, 
provided,  however  that: 

(1)  The  single  majority  shareholder 
provisions  of  Note  2(b)  to  §  76.501  and 
the  limited  partner  insulation 
provisions  of  Note  2(g)  to  §  76.501  shall 
not  apply;  and 

(2)  "The  provisions  of  Note  2(a)  to 
§  76.501  regarding  five  (5)  percent 
interests  shall  include  all  voting  or 
nonvoting  stock  or  limited  partnership 
equity  interests  of  five  (5)  percent  or 
more. 

(c)  Buying  g^ups.  The  term  "buying 
group"  or  "agent,"  for  purposes  of  the 
definition  of  a  multichannel  video 
programming  distributor  set  forth  in 
paragraph  (e)  of  this  section,  means  an 
entity  representing  the  interests  of  more 
than  one  entity  distributing 
multichannel  video  programming  that: 

(1)  Agrees  to  be  financially  liable  for 
any  fees  due  pursuant  to  a  satellite  cable 
programming,  or  satellite  broadcast 
programming,  contract  which  it  signs  as 
a  contracting  party  as  a  representative  of 
its  members  or  whose  members,  as 
contracting  parties,  agree  to  joint  and 
several  liability;  and 

(2)  Agrees  to  uniform  biUing  and 
standardized  contract  provisions  for 
individual  members;  and 

(3)  Agrees  either  collectively  or 
individually  on  reasonable  technical 
quahty  standards  for  the  individual 
members  of  the  group. 

(d)  Competing  distributors.  The  term 
"competing,"  as  used  with  respect  to 
competing  multichannel  video 
programming  distributors,  means 
distributors  whose  actual  or  proposed 
service  areas  overlap. 

(e)  Multichannel  video  programming 
distributor.  The  term  "multichannel 
video  programming  distributor"  means 
an  entity  engaged  in  the  business  of 
making  available  for  purchase,  by 
subscribers  or  customers,  multiple 
channels  of  video  programming.  Such 
entities  include,  but  are  not  Umited  to, 
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a  cable  operator,  a  multichannel 
multipoint  distribution  service,  a  direct 
broadcast  satellite  service,  a  television 
receive-only  satellite  program 
distributor,  and  a  satellite  master 
antenna  television  system  operator,  as 
well  as  buying  groups  or  agents  of  all 
such  entities. 

(f)  Satellite  broadcast  programming. 
The  term  "satellite  broadcast 
programming"  means  broadcast  video 
programming  when  such  programming 
is  retransmitted  by  satellite  and  the 
entity  retransmitting  such  programming 
is  not  the  broadcaster  or  an  entity 
performing  such  retransmission  on 
behalf  of  and  with  the  specific  consent 
of  the  broadcaster. 

(g)  Satellite  broadcast  programming 
vendor.  The  term  "satellite  broadcast 
programming  vendor"  means  a  fixed 
service  satellite  carrier  that  provides 
service  pursuant  to  section  119  of  title 
17.  United  States  Code,  with  respect  to 
satellite  broadcast  programming. 

(h)  Satellite  cable  programmmg.  The 
term  "satelUte  cable  programming" 
means  video  programming  which  is 
transmitted  via  satelUte  and  which  is 
primarily  intended  for  direct  receipt  by 
cable  operators  for  their  retransmission 
to  cable  subscribers,  except  that  such 
term  does  not  include  satellite  broadcast 
programming. 

(ij  Satellite  cable  programming 
vendor.  The  term  "satellite  cable 
programming  vendor"  means  a  person 
engaged  in  the  production,  creation,  or 
wholesale  distribution  for  sale  of 
satelhte  cable  programming,  but  does 
not  include  a  satellite  broadcast 
programming  vendor. 

(jT  Similarly  situated.  The  term 
"similarly  situated"  means,  for  the 
purposes  of  evaluating  alternative 
programming  contracts  offered  by  a 
defendant  programming  vendor,  that  an 
alternative  multichannel  video 
programming  distributor  has  been 
identified  by  the  defendant  as  being 
more  properly  compared  to  the 
complainant  in  order  to  determine 
whether  a  violation  of  §  76.1002(b}  has 
ocoured.  The  analysis  of  whether  an 
alternative  multichannel  video 
programming  distributor  is  properly 
comparable  to  the  complainant  includes 
consideration  of,  but  is  not  limited  to, 
such  factors  as  whether  the  alternative 
multichannel  video  programming 
distributor  operates  within  a  geographic 
region  proximate  to  the  complainant, 
has  roughly  the  same  number  of 
subscribers  as  the  complainant,  and 
purchases  a  similar  service  as  the 
complainant.  Such  alternative 
midtichannel  video  programming 
distributor,  however,  must  use  the  same 
distribution  technology  as  the 


"competing"  distributor  with  whom  the 
complainant  seeks  to  compare  itself, 
(k)  Subdistribution  agreement.  The 
term  "subdistribution  agreement" 
means  an  arrangement  by  which  a  local 
cable  operator  is  given  the  right  by  a 
satellite  cable  programming  vendor  or 
satelhte  broadcast  programming  vendor 
to  distribute  the  vendor's  programming 
to  competing  multichannel  video 
programming  distributors. 

§  76.1001    Unfair  practice*  generally. 

No  cable  operator,  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest,  or 
satellite  broadcast  programming  vendor 
shall  engage  in  unfair  methods  of 
competition  or  unfair  or  deceptive  acts 
or  practices,  the  purpose  or  effect  of 
which  is  to  hinder  significantly  or 
prevent  any  multichannel  video 
programming  distributor  from  providing 
satellite  cable  programming  or  satelUte 
broadcast  programming  to  subscribers  or 
consumers. 

176.1002    Specific  unfair  practicee 
prohibitecL 

(a)  Undue  or  improper  influence.  No 
cable  operator  that  has  an  attributable 
interest  in  a  satellite  cable  programming 
vendor  or  in  a  satellite  broadcast 
programming  vendor  shall  unduly  or 
improperly  influence  the  decision  of 
such  vendor  to  sell,  or  unduly  or 
improperly  influence  such  vendor's 
prices,  terms  and  conditions  for  the  sale 
of,  satellite  cable  programming  or 
satellite  broadcast  programming  to  any 
unaffiliated  multichannel  video 
programming  distributor. 

(b)  Discrimination  in  prices,  terms  or 
conditions.  No  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest,  or 
satellite  broadcast  programming  vendor, 
shall  discriminate  in  the  prices,  terms, 
and  conditions  of  sale  or  deUvery  of 
satelUte  cable  programming  or  satelUte 
broadcast  programming  among  or 
between  competing  cable  systems, 
competing  cable  operators,  or  any 
competing  multichannel  video 
programming  distributors.  Nothing  in 
this  subsection,  however,  shall 
preclude: 

(1)  The  imposition  of  reasonable 
requirements  for  creditworthiness, 
offering  of  service,  and  financial 
stabiUty  and  standards  regarding 
character  and  technical  quality; 

Note  1:  Vendors  are  permitted  to  create  a 
distinct  class  or  classes  of  service  in  pricing 
based  on  credit  considerations  or  financial 
stability,  although  any  such  distinctions  must 
be  applied  for  reasons  for  other  than  a 
multichannel  video  programming 
distributor's  technology.  Vendors  are  not 


permitted  to  manifest  factors  such  as 
creditworthiness  or  financial  stability  in 
price  differentials  if  such  factors  are  already 
taken  into  account  through  different  terms  or 
conditions  such  as  special  credit 
requirements  or  payment  guarantees. 

Note  2:  Vendors  may  establish  price 
differentials  based  on  factors  related  to 
offering  of  service,  or  difference  related  to  the 
actual  service  exchanged  between  the  vendor 
and  the  distributor,  as  manifested  in 
standardly  applied  contract  terms  based  on  a 
distributor's  particular  characteristics  or 
willingness  to  provide  secondary  services 
that  are  reflected  as  a  discount  or  surcharge 
in  the  programming  service's  price.  Such 
factors  include,  but  are  not  limited  to, 
penetration  of  programming  to  subscribers  or 
to  particular  systems;  retail  price  of 
programming  to  the  consumer  for  pay 
services;  amount  and  type  of  promotional  or 
advertising  services  by  a  distributor;  a 
distributor's  purchase  of  programming  in  a 
package  or  a  la  carte;  channel  position; 
importance  of  location  for  non-volume 
reasons;  prepayment  discounts;  contract 
duration;  date  of  purchase,  especially 
purchase  of  service  at  launch;  meeting 
competition  at  the  distributor  level;  and  other 
legitimate  factors  as  standardly  applied  In  a 
technology  neutral  fashion. 

(2)  The  establishment  of  different 
prices,  terms,  and  conditions  to  take 
into  account  actual  and  reasonable 
differences  in  the  cost  of  creation,  sale, 
delivery,  or  transmission  of  satelUte 
cable  programming  or  satellite  broadcast 
programming; 

Note:  Vendors  may  base  price  differentials, 
In  whole  or  in  part,  on  differences  in  the  cost 
of  delivering  a  programming  service  to 
particular  distributors,  such  as  differences  in 
costs,  or  additional  costs,  incurred  for 
advertising  expenses,  copyright  fees, 
customer  service,  and  signal  security. 
Vendors  may  base  price  differentials  on  cost 
differences  that  occur  within  a  given 
technology  as  well  as  between  technologies. 
A  price  differential  for  a  program  service  may 
not  be  based  on  a  distributor's  retail  costs  in 
delivering  service  to  subscribers  unless  the 
program  vendor  can  demonstrate  that 
subscribers  do  not  or  will  not  benefit  from 
the  distributor's  cost  savings  that  result  from 
a  lower  programming  price. 

(3)  The  establishment  of  different 
prices,  terms,  and  conditions  which  take 
into  account  economies  of  scale,  cost 
savings,  or  other  direct  and  legitimate 
economic  benefits  reasonably 
attributable  to  the  number  of  subscribers 
served  by  the  distributor;  or 

Note:  Vendors  may  use  volume-related 
justifications  to  establish  price  differentials 
to  the  extent  that  such  justifications  are  made 
available  to  similarly  situated  distributors  on 
a  technology-neutral  basis.  When  relying 
upon  standardized  volume-related  factors 
that  are  made  available  to  all  multichannel 
video  progranuning  distributors  using  all 
technologies,  the  vendor  may  be  required  to 
demonstrate  that  such  volume  discounts  are 
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reasonably  related  to  direct  and  legitimate 
economic  benefits  reasonably  attributable  to 
the  number  of  subscribers  served  by  the 
distributor  if  questions  arise  about  the 
application  of  that  discount.  In  such 
demonstrations,  vendors  will  not  be  required 
to  provide  a  strict  cost  justification  for  the 
structure  of  such  standard  volume-related 
factors,  but  may  also  identify  non-cost 
economic  benefits  related  to  increased 
viewership. 

(4)  Entering  into  exclusive  contracts 
in  areas  that  are  permitted  under 
paragraphs  (c)(2)  and  (c)(4)  of  this 
section. 

(c)  Exclusive  contracts  and 
practices. — (1)  Unserved  areas.  No  cable 
operator  shall  engage  in  any  practice  or 
activity  or  enter  into  any  understanding 
or  arrangement,  including  exclusive 
contracts,  with  a  satellite  cable 
programming  vendor  or  satellite 
broadcast  programming  yendor  for 
satellite  cable  programming  or  satellite 
broadcast  programming  that  prevents  a 
multichannel  video  programming 
distributor  from  obtaining  such 
programming  ftx)m  any  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest,  or 
any  satellite  broadcast  programming 
vendor  in  which  a  cable  operator  has  an 
attributable  interest  for  distribution  to 
persons  in  areas  not  served  by  a  cable 
operator  as  of  October  5, 1992. 

(2)  Sen-ed  areas.  No  cable  operator 
shall  enter  into  any  exclusive  contracts, 
or  engage  in  any  practice,  activity  or 
arrangement  tantamount  to  an  exclusive 
contract,  for  satellite  cable  programming 
or  satellite  broadcast  programming  with 
a  satellite  cable  programming  vendor  in 
which  a  cable  operator  has  an 
attributable  interest  or  a  satellite 
broadcast  programming  vendor  in 
which  a  cable  operator  has  an 
attributable  interest,  with  respect  to 
areas  served  by  a  cable  operator,  unless 
the  Commission  determines  in 
accordance  with  paragraph  (c)(4)  of  this 
section  that  such  contract,  practice, 
activity  or  arrangement  is  in  the  public 
interest. 

(3)  Specific  arrangements: 
Subdistribution  agreements. — (1) 
Unserved  areas.  No  cable  operator  shall 
enter  into  any  subdistribution 
agreement  or  arrangement  for  satellite 
cable  programming  or  satellite  broadcast 
programming  with  a  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest  or  a 
satellite  broadcast  programming  vendor 
in  which  a  cable  operator  has  an 
attributable  interest  for  distribution  to 
persons  in  areas  not  served  by  a  cable 
operator  as  of  October  5. 1992. 

(ii)  Served  areas.  No  cable  operator 
shall  enter  into  any  subdistribution 


agreement  or  arrangement  for  satellite 
cable  programming  or  satellite  broadcast 
programming  with  a  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest  or  a 
satellite  broadcast  programming  vendor 
in  which  a  cable  operator  has  an 
attributable  interest,  with  respect  to 
areas  served  by  a  cable  operator,  unless 
such  agreement  or  arrangement 
complies  with  the  limitations  set  forth 
in  paragraph  (c)(3)(iii)  of  this  section, 
(lii)  Limitations  on  subdistribution 
agreements  in  served  areas.  No  cable 
operator  engaged  in  subdistribution  of 
satellite  cable  programming  or  satellite 
broadcast  programming  may  require  a 
competing  multichannel  video 
programming  distributor  to 

(A)  Purchase  additional  or  unrelated 
programming  as  a  condition  of  such 
subdistribution;  or 

(B)  Provide  access  to  private  property 
in  exchange  for  access  to  programming. 
In  addition,  a  subdistributor  may  not 
charge  a  competing  multichannel  video 
programming  distributor  more  for  said 
programming  than  the  satellite  cable 
programming  vendor  or  satellite 
broadcast  programming  vendor  itself 
would  be  permitted  to  charge.  Any  cable 
operator  acting  as  a  subdistributor  of 
satellite  cable  programming  or  sateHite 
broadcast  programming  must  respond  to 
a  request  for  access  to  such 
programming  by  a  competing 
multichannel  video  programming 
distributor  within  fifteen  (15)  days  of 
the  request.  If  the  request  is  denied,  the 
competing  multichannel  video 
programming  distributor  must  be 
permitted  to  negotiate  directly  with  the 
satellite  cable  programming  vendor  or 
satellite  broadcast  programming  vendor. 

4.  Public  interest  determination.  In 
determining  whether  an  exclusive 
contract  is  in  the  public  interest  for 
purposes  of  paragraph  (c)(2)  of  this 
section,  the  Commission  will  consider 
each  of  the  following  factors  with 
respect  to  the  effect  of  such  contract  on 
the  distribution  of  video  programming 
in  areas  that  are  served  by  a  cable 
operator: 

(i)  The  effect  of  such  exclusive 
contract  on  the  development  of 
competition  in  local  and  national 
multichannel  video  programming 
distribution  markets; 

(ii)  The  effect  of  such  exclusive 
contract  on  competition  from 
multichannel  video  programming 
distribution  technologies  other  than 
cable; 

(iii)  The  effect  of  such  exclusive 
contract  on  the  attraction  of  capital 
investment  in  the  production  and 
distribution  of  new  satellite  cable 
programming: 


(iv)  The  effect  of  such  exclusive 
contract  on  diversity  of  programming  in 
the  multichannel  video  programming 
distribution  market;  and 

(v)  The  duration  of  the  exclusive 
contract. 

(5)  Prior  Commission  approvai 
required.  Any  cable  operator,  satellite 
cable  programming  vendor  in  which  a 
cable  operator  has  an  attributable 
interest,  or  satellite  broadcast 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest 
seeking  to  enforce  or  enter  into  an 
exclusive  contract  in  an  area  served  by 
a  cable  operator  must  submit  a  "Petition 
for  Exclusivity"  to  the  Commission  for 
approval. 

(i)  The  petition  for  exclusivity  shall 
contain  those  portions  of  the  contract 
relevant  to  exclusivity,  including: 

(A)  A  description  of  the  programming 
service; 

(B)  The  extent  and  duration  of 
exclusivity  proposed;  and 

(C)  Any  other  terms  or  provisions 
directly  related  to  exclusivity  or  to  any 
of  the  criteria  set  forth  in  paragraph 
(c)(4)  of  this  section.  The  petition  for 
exclusivity  shall  also  include  a 
statement  setting  forth  the  petitioner's 
reasons  to  support  a  finding  that  the 
contract  is  in  the  public  interest, 
addressing  each  of  the  five  factors  set 
forth  in  paragraph  (c)(4)  of  this  section. 

(ii)  Any  competing  multichannel 
video  programming  distributor  affected 
by  the  proposed  exclusivity  may  file  an 
opposition  to  the  petition  for  exclusivity 
within  thirty  (30)  days  of  the  date  on 
which  the  petition  is  placed  on  public 
notice,  setting  forth  its  reasons  to 
support  a  finding  that  the  contract  is  not 
in  the  public  interest  under  the  criteria 
set  forth  in  paragraph  (c)(4)  of  this 
section.  Any  such  formal  opposition 
must  be  served  on  petitioner  on  the 
same  day  on  which  it  is  filed  with  the 
Commission. 

(iii)  The  petitioner  may  file  a  response 
within  ten  (10)  days  of  receipt  of  any 
formal  opposition.  The  Commission  will 
then  approve  or  deny  the  petition  for 
exclusivity. 

(6)  Sunset  provision.  The  prohibition 
of  exclusive  contracts  set  forth  in 
paragraph  (c)(2)  of  this  section  shall 
cease  to  be  effective  on  October  5.  2002, 
unless  the  Commission  finds,  during  a 
proceeding  to  be  conducted  during  the 
year  preceding  such  date,  that  said 
prohibition  continues  to  be  necessary  to 
preserve  and  protect  competition  and 
diversity  in  the  distribution  of  video 
programming. 

(d)  Limitations — (1)  Geographic 
limitations.  Nothing  in  this  section  shall 
require  any  person  who  is  engaged  in 
the  national  or  regional  distribution  of 
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video  programming  to  make  such 
programming  available  in  any 
geographic  area  beyond  which  such 
programming  has  been  authorized  or 
licensed  for  distribution. 
.    (2)  Applicability  to  satellite 
retransmissions.  Nothing  in  this  section 
shall  apply: 

(i)  To  the  signal  of  any  broadcast 
affiliate  of  a  national  television  network 
or  other  television  signal  that  is 
retransmitted  by  satellite  but  that  is  not 
satellite  broadcast  programming;  or 

(ii)  To  any  internal  satellite 
communication  of  any  broadcast 
network  or  cable  network  that  is  not 
satellite  broadcast  programming. 

(e)  Exemptions  for  prior  contracts. — 
(1)  In  general.  Nothing  in  this  section 
shall  affect  any  contract  that  grants 
exclusive  distribution  rights  to  any 
person  with  respect  to  satellite  cable 
programming  and  that  was  entered  into 
or  before  June  1, 1990,  except  that  the 
provisions  of  paragraph  (c)(1)  of  this 
section  shall  apply  for  distribution  to 
persons  in  areas  not  served  by  a  cable 
operator. 

(2)  Limitation  on  renewals.  A  contract 
that  was  entered  into  on  or  before  June 
1, 1990,  but  that  was  renewed  or 
extended  after  October  5, 1992,  shall  not 
be  exempt  under  paragraph  (e)(1)  of  this 
section. 

(f)  Application  to  existing  contracts. 
All  contracts,  except  those  specified  in 
paragraph  (e)  of  this  section,  related  to 
the  provision  of  satellite  cable 
programming  or  satellite  broadcast 
programming  to  any  multichannel  video 
programming  distributor  must  be 
broughtinto  compliance  with  the 
requirements  specified  in  this  subpart 
no  later  than  November  15, 1993. 

§76.1003    Adjudicatory  proceedings. 

Any  competing  multichannel  video 
programming  distributor  aggrieved  by 
conduct  that  it  alleges  to  constitute  a 
violation  of  the  regulations  set  forth  in 
this  subpart  may  commence  an 
adjudicatory  proceeding  at  the 
Commission. 

(a)  Notice  required.  Any  aggrieved 
multichannel  video  programming 
distributor  intending  to  file  a  complaint 
under  this  section  must  first  notify  the 
potential  defendant  cable  operator,  and/ 
or  the  potential  defendant  satellite  cable 
programming  vendor  or  satellite 
broadcast  programming  vendor,  that  it 
intends  to  file  a  complaint  with  the 
Commission  based  on  actions  alleged  to 
violate  one  or  more  of  the  provisions 
contained  in  §  76.1001  or  76.1002.  The 
notice  must  be  sufficiently  detailed  so 
that  its  recipient(s)  can  determine  the 
specific  nature  of  the  potential 
complaint.  The  potential  complainant 


must  allow  a  minimum  often  (10)  days 
for  the  potential  defendant(s)  to  respond 
before  filing  a  complaint  with  the 
Commission. 

(b)  General  pleading  requirements. 
Program  access  complaint  proceedings 
are  generally  resolved  on  a  written 
record  consisting  of  a  complaint,  answer 
and  reply,  but  may  also  include  other 
written  submissions  such  as  briefs  and 
written  interrogatories.  All  written 
submissions,  both  substantive  and 
procedural,  must  conform  to  the 
following  standards : 

(1)  Pleadings  must  be  clear,  concise, 
and  explicit.  All  matters  concerning  a 
claim,  defense  or  requested  remedy, 
should  be  pleaded  fully  and  with 
specificity. 

(2)  Pleadings  must  contain  facts 
which,  if  true,  are  sufficient  to 
constitute  a  violation  of  the  Act  or 
Commission  order  or  regulation,  or  a 
defense  to  such  alleged  violation. 

(3)  Facts  must  be  supported  by 
relevant  docimientation  or  affidavit. 

(4)  Legal  arguments  must  be 
supported  by  appropriate  judicial. 
Commission,  or  statutory  authority. 

(5)  Opposing  authorities  must  be 
distinguished. 

(6)  Copies  must  be  provided  of  all 
non-Commission  authorities  relied  upon 
which  are  not  routinely  available  in 
national  reporting  systems,  such  as 
unpublished  decisions  or  slip  opinions 
of  courts  or  administrative  agencies. 

(7)  Parties  are  responsible  for  the 
continuing  accuracy  and  completeness 
of  all  information  and  supporting 
authority  furnished  in  a  pending 
complaint  proceeding.  Information 
submitted,  as  well  as  relevant  legal 
authorities,  must  be  current  and 
updated  as  necessary  and  in  a  timely 
manner  at  any  time  before  a  decision  is 
rendered  on  the  merits  of  the  complaint. 

(c)  Complaint.  (1)  A  program  access 
complaint  shall  contain: 

(i)  The  name  of  the  complainant  and 
each  defendant; 

(ii)  The  type  of  multichannel  video 
programming  distributor  that  describes 
complainant,  the  address  and  telephone 
number  of  the  complainant,  whether  the 
defendant  is  a  cable  operator,  satelhte 
broadcast  programming  vendor  or 
satellite  cable  programming  vendor 
(describing  each  defendant),  and  the 
address  and  telephone  number  of  each 
defendant; 

(iii)  The  name,  address  and  telephone 
number  of  complainant's  attorney,  if 
represented  by  counsel; 

(iv)  Citation  to  the  section  of  the 
Communications  Act  and/or 
Commission  regulation  or  order  alleged 
to  have  been  violated; 


(v)  A  complete  statement  of  facts, 
which,  if  proven  true,  would  constitute 
such  a  violation; 

(vi)  Any  evidence  that  supports  the 
truth  or  acouacy  of  the  alleged  facts; 

(vii)  Evidence  that  supports 
complainant's  belief  that  the  defendant, 
where  necessary,  meets  the  attribution 
standards  for  application  of  the  program 
access  requirements; 

(viii)  Evidence  that  the  complainant 
competes  with  the  defendant  cable 
operator,  or  with  a  multichannel  video 
programming  distributor  that  is  a 
customer  of  the  defendant  satellite  cable 
programming  or  satellite  broadcast 
programming  vendor; 

(ix)  In  complaints  alleging 
discrimination,  documentary  evidence 
such  as  a  rate  card  or  a  programming 
contract  that  demonstrates  a  differential 
in  price,  terms  or  conditions  between 
complainant  and  a  competing 
multichannel  video  programming 
distributor  or,  if  no  programming 
contract  or  rate  card  is  submitted  with 
the  complaint,  an  affidavit  signed  by  an 
officer  of  complainant  alleging  that  a 
differential  in  price,  terms  or  conditions 
exits,  a  description  of  the  nature  and 
extent  (if  knowm  or  reasonably 
estimated  by  the  complainant)  of  the 
differential,  together  with  a  statement 
that  defendant  refused  to  provide  any 
further  specific  comparative 
information; 

(x)  If  a  programming  contract  or  a  rate 
card  is  submitted  with  the  complaint  in 
support  of  the  alleged  violation,  specific 
references  to  the  relevant  provisions 
therein; 

(xi)  In  complaints  alleging  exclusivity 
violations: 

(A)  The  identity  of  both  the 
programmer  and  cable  operator  who  are 
parties  to  the  alleged  prohibited 
agreement, 

(B)  Evidence  that  complainant  can  or 
does  serve  the  area  specified  in  the 
complaint,  and 

(C)  Evidence  that  the  complainant  has 
requested  to  purchase  the  relevant 
programming  and  has  been  refused  or 
unanswered; 

(xii)  In  complaints  alleging  a  violation 
of  §76.1001,  evidence  demonstrating 
that  the  behavior  complained  of  has 
harmed  complainant;  and 

(xiii)  The  specific  relief  sought. 

(2)  Every  complaint  alleging  a 
violation  of  the  program  access 
requirements  shall  be  accompanied  by  a 
sworn  affidavit  signed  by  an  authorized 
officer  or  agent  of  the  complainant.  This 
affidavit  shall  contain  a  statement  that 
the  affiant  has  read  the  complaint  and 
that  to  the  best  of  the  affiant's 
knowledge,  information  and  belief 
formed  after  reasonable  inquiry  it  is 
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well  grounded  in  £act  and  is  warranted 
under  Commission  regulations  and 
policies  or  is  a  good  faith  argument  for 
the  extension,  modification  or  reversal 
of  such  regulations  or  policies,  and  it  is 
not  interposed  for  any  improper 
purpose.  If  the  complaint  is  signed  in 
violation  of  this  rule,  the  Commission 
upon  motion  or  its  own  initiative  shall 
impose  upon  the  complainant  an 
appropriate  sanction. 

(3)  The  following  format  may  be  used 
in  cases  to  which  it  is  applicable,  with 
such  modifications  as  the  circumstances 
may  render  necessary; 

Before  The  Federal  Communications 
Commission.  Washington.  DC  20554.  In  the 
matter  of  Complainant,  v.  Defendant.  File  No. 
(To  be  inserted  by  the  Commission)  [Insert 
Subject/Nature  of  Issue:  Discrimination; 
Exclusivity:  Undue  Influence;  Unfair 
Practice) 

Program  Access  Complaint 

To:  The  Commission. 

The  complainant  (here  insert  full  name  of 
complainant,  and  if  a  corporation,  the 
corporate  title  of  such  complainant). 

1.  (Here  state  the  complainant's  method  of 
multichannel  video  program  distribution; 
post  office  address,  and  telephone  number  of 
the  complainant). 

2.  (Here  insert  the  name,  whether  a  cable 
operator,  satellite  broadcast  programming 
vendor  or  satellite  cable  programming 
vendor,  address  and  telephone  number  of 
each  defendant). 

3.  (Here  insart  fully  and  clearly  the  specific 
act  or  thing  complained  of,  together  with 
such  facts  as  are  necessary  to  give  full 
understanding  of  the  matter,  including 
relevant  legal  and  documentary  support). 

Wherefore,  complainant  asks  (here  state 
specifically  the  relief  desired). 
(Date) 
(Name  of  complainant) 

(Name,  address,  and  telephone  number  of 
attorney,  if  any) 

(4)  The  complaint  must  be 
accompanied  by  appropriate  evidence 
demonstrating  that  the  required 
notification  pursuant  to  paragraph  (a)  of 

,this  section  has  been  made. 

(d)  Answer.  (1)  Any  cable  operator, 
satellite  cable  programming  vendor  or 
satellite  broadcast  programming  vendor 
upon  which  a  program  access  complaint 
is  served  under  this  section  shall  answer 
within  thirty  (30)  days  of  service  of  the 
complaint,  unless  otherwise  directed  by 
the  Commission. 

(2)  The  answer  shall  advise  the  parties 
and  the  Commission  fully  and 
completely  of  the  nature  of  any  and  all 
defenses,  and  shall  respond  specifically 
to  all  material  allegations  of  the 
complaint.  Collateral  or  immaterial 
issues  shall  be  avoided  in  answers  and 
every  effort  should  be  made  to  narrow 
the  issues.  Any  defendant  failing  to  file 
and  serve  an  answer  within  the  time 


and  in  the  manner  prescribed  by  these 
rules  may  be  deemed  in  default  and  an 
order  may  be  entered  against  defendant 
in  accordance  with  the  allegations 
contained  in  the  complaint. 

(3)  The  answer  shall  state  concisely 
any  and  all  defenses  to  each  claim 
asserted  and  shall  admit  or  deny  the 
averments  on  which  the  adverse  party 
relies.  If  the  defendant  is  without 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  an 
averment,  the  defendant  shall  so  state 
and  this  has  the  effect  of  a  denial.  When 
a  defendant  intends  in  good  faith  to 
deny  only  part  of  an  averment,  the 
answer  shall  specify  so  much  of  it  as  is 
true  and  shall  deny  only  the  remainder. 
The  defendant  may  make  its  denials  as 
specific  denials  of  designated  averments 
or  paragraphs,  or  may  generally  deny  all 
the  averments  except  such  designated 
averments  or  paragraphs  as  the 
defendant  expressly  admits.  When  the 
defendant  intends  to  controvert  all 
averments,  the  defendant  may  do  so  by 
general  denial. 

(4)  Averments  in  a  complaint  are 
deemed  to  be  admitted  when  not  denied 
in  the  answer. 

(5)  An  answer  to  an  exclusivity 
complaint  shall  provide  the  defendant's 
reasons  for  refusing  to  sell  the  subject 
programming  to  the  complainant.  In 
addition,  the  defendant  may  submit  to 
the  Commission  its  programming 
contracts  covering  the  area  specified  in 
the  complaint  with  its  answer  to  refute 
allegations  concerning  the  existence  of 
an  impermissible  exclusive  contract.  If 
there  are  no  contracts  governing  the 
specified  area,  the  defendant  shall  so 
certify  in  its  answer.  Any  contracts 
submitted  pursuant  to  this  provision 
may  be  protected  as  proprietary 
pursuant  to  paragraph  (h)  of  this 
section. 

(6)  An  answer  to  a  discrimination 
complaint  shall  state  the  reasons  for  any 
differential  in  prices,  terms  or 
conditions  between  the  complainant 
and  its  competitor,  and  shall  specify"  the 
particular  justification  set  forth  in 

§  76.1002(b)  rehed  upon  in  support  of 
the  differential. 

(i)  When  responding  to  allegations 
concerning  price  discrimination,  except 
in  cases  in  which  the  alleged  price 
differential  is  de  minimis  (less  than  or 
equal  to  five  cents  per  subscriber  or  five 
percent,  whichever  is  greater),  the 
defendant  shall  provide  documentary 
evidence  to  support  any  argument  that 
the  magnitude  of  the  differential  is  not 
discriminatory. 

(ii)  In  cases  involving  a  price 
differential  of  less  than  or  equal  to  five 
cents  per  subscriber  or  five  percent, 
whichever  is  greater,  the  answer  shall 


identify  the  differential  as  de  minimis 
and  state  that  the  defendant  is  therefore 
not  required  to  justify  the  magnitude  of 
the  differential. 

(iii)  If  the  defendant  believes  that  the 
complainant  and  its  competitor  are  not 
sufficiently  similar,  the  answer  shall  set 
forth  the  reasons  supporting  this 
conclusion,  and  the  defendant  may 
submit  an  alternative  contract  for 
comparison  with  a  similarly  situated 
multichannel  video  programming 
distributor  that  uses  the  same 
distribution  technology  as  the 
competitor  selected  for  com.parison  by 
the  complainant.  The  answer  shall  state 
the  defendant's  reasons  for  any 
differential  between  the  prices,  terms 
and  conditions  between  the 
complainant  and  such  similarly  situated 
distributor,  and  shall  specify  the 
particular  justifications  in  §  76.1002(b) 
rehed  upon  in  support  of  the 
differential.  The  defendant  shall  also 
provide  with  its  answer  wTitten 
documentary  evidence  to  support  its 
justification  of  the  magnitude  of  any 
price  differential  between  the 
complainant  and  such  similarly  situated 
distributor  that  is  not  de  minimus. 

(iv)  Any  documents  or  contracts 
submitted  pursuant  to  this  subparagraph 
may  be  protected  as  proprietary 
pursuant  to  paragraph  (h)  of  this 
section. 

(7)  An  answer  to  a  complaint  alleging 
an  unreasonable  refusal  to  sell 
programming  shall  state  the  defendant's 
reasons  for  refusing  to  sell  to  the 
complainant,  or  for  refusing  to  sell  to 
the  complainant  on  the  same  terms  and 
conditions  as  complainant's  competitor, 
and  shall  specify  why  the  defendant's 
actions  are  not  discriminatory. 

(e)  Reply.  Within  twenty  (20)  days 
after  service  of  an  answer,  the 
complainant  may  file  and  serve  a  reply 
which  shall  be  responsive  to  matters 
contained  in  the  answer  and  shall  not 
contain  new  matters.  Failure  to  reply 
will  not  be  deemed  an  admission  of  any 
allegations  contained  in  the  answer, 
except  with  respect  to  any  affirmative 
defense  set  forth  therein.  Replies 
containing  information  claimed  by 
defendant  to  be  proprietary  under 
paragraph  (h)  of  this  section  shall  be 
submitted  to  the  Commission  in 
confidence  pursuant  to  the  requirements 
of  §  0.459  of  this  chapter  and  clearly 
marked  "Not  for  Public  Inspection."  An 
edited  version  removing  all  proprietary 
data  shall  be  filed  with  the  Commission 
for  inclusion  in  the  pubUc  file  within 
five  (5)  days  from  the  date  the  imedited 
reply  is  submitted,  and  shall  be  served 
on  the  defendant. 

(f)  Motions.  Except  as  provided  in  this 
section,  or  upon  a  showing  of 
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extraordinary  circumstances,  additional 
motions  or  pleadings  by  any  party  will 
not  be  accepted. 

(g)  Discovery.  (1)  The  Commission 
staff  may  in  its  discretion  order 
discovery  limited  to  the  issues  specified 
by  the  Commission.  Such  discovery  may 
include  ansv^ers  to  written 
interrogatories  or  document  production. 

I  (2)  The  Commission  staff  may  in  its 
discretion  direct  the  parties  to  submit 
discovery  proposals,  together  with  a 
memorandum  in  support  of  the 
discovery  requested.  Such  discovery 
requests  may  include  answers  to  written 
interrogatories,  document  production  or 
depositions.  The  Commission  staff  will 
then  hold  a  status  conference  with  the 
parties,  pursuant  to  paragraph  (j)  of  this 
section,  to  determine  the  scope  of 
discovery.  If  the  Commission  staff 
determines  that  extensive  discovery  is 
required  or  that  depositions  are 
warranted,  the  staff  wrill  advise  the 
parties  that  the  proceeding  will  be 
referred  to  an  administrative  law  judge 
in  accordance  with  paragraph  (m)  of  this 
section. 

(h)  Confidentiality  of  proprietary 
information.  (1)  Any  materials  generated 
or  provided  by  a  party  in  the  coiirse  of 
adjudicating  a  program  access 
complaint  under  this  provision  may  be 
designated  as  proprietary  by  that  party 
if  the  party  believes  in  good  faith  that 
the  materials  fall  within  an  exemption 
to  disclosure  contained  in  the  Freedom 
of  Information  Act  (FOIA),  5  U.S.C. 
552(b).  Any  party  asserting 
confidentiaUty  for  such  materials  shall 
so  indicate  by  clearly  marking  each 
page,  or  portion  thereof,  for  which  a 
proprietary  designation  is  claimed.  If  a 
proprietary  designation  is  challenged, 
the  party  claiming  confidentiality  will 
have  the  burden  of  demonstrating,  by  a 
preponderance  of  the  evidence,  that  the 
material  designated  as  proprietary  falls 
under  the  standards  for  nondisclosure 
enunciated  in  the  FOIA. 

(2)  Materials  marked  as  proprietary 
may  be  disclosed  solely  to  the  following 
persons,  only  for  use  in  prosecuting  or 
defending  a  party  to  the  complaint 
action,  and  only  to  the  extent  necessary 
to  assist  in  the  prosecution  or  defense  of 
the  case: 

(i)  Counsel  of  record  representing  the 
parties  in  the  complaint  action  and  any 
support  personnel  employed  by  such 
attorneys; 

(ij)  Officers  or  employees  of  the 
opposing  party  who  are  named  by  the 
opposing  party  as  being  directly 
involved  in  the  prosecution  or  defense 
of  the  case; 

Cili)  Consultants  or  expert  witnesses 
retained  by  the  parties; 
Civ)  The  Commission  and  its  staff;  and 


(v)  Court  reporters  and  stenographers 
in  accordance  with  the  terms  and 
conditions  of  this  section. 

(3)  The  persons  designated  in 
paragraph  (h)(2)  of  this  section  s)pll  not 
disclose  information  designated  as 
proprietary  to  any  person  who  is  not 
authorized  under  this  section  to  receive 
such  information,  and  shall  not  use  the 
information  in  any  activity  or  function 
other  than  the  prosecution  or  defense  in 
the  case  before  the  Commission.  Each 
individual  who  is  provided  access  to  the 
information  by  the  opposing  party  shall 
sign  a  notarized  statement  affirmatively 
stating,  or  shall  certify  under  penalty  of 
perjury,  that  the  individual  has 
personally  reviewed  the  Commission's 
rules  and  understands  the  limitations 
they  impose  on  the  signing  party. 

(4)  No  copies  of  materials  marked 
proprietary  may  be  made  except  copies 
to  be  used  by  persons  designated  in 
paragraph  (h)(2)  of  this  section.  Each 
party  shall  maintain  a  log  recording  the 
number  of  copies  made  of  all 
proprietary  material  and  the  persons  to 
whom  the  copies  have  been  provided. 

(5)  Upon  termination  of  the  complaint 
proceeding,  including  all  appeals  and 
petitions,  all  originals  and 
reproductions  of  any  proprietary 
materials,  along  with  the  log  recording 
persons  who  received  copies  of  such 
materials,  shall  be  provided  to  the 
producing  party.  In  addition,  upon  final 
termination  of  the  complaint 
proceeding,  any  notes  or  other  work 
product  derived  in  whole  or  in  part 
from  the  proprietary  materials  of  an 
opposing  or  third  party  shall  be 
destroyed, 

(i)  Other  required  written 
submissions.  (1)  The  Commission  may. 
in  its  discretion,  require  the  parties  to 
file  briefs  summarizing  the  facts  and 
issues  presented  in  the  pleadings  and 
other  record  evidence.  These  briefs  shall 
contain  the  findings  of  feet  and 
conclusions  of  law  which  that  party  is 
urging  the  Commission  to  adopt,  with 
specific  citations  to  the  record,  and 
supported  by  relevant  authority  and 
analysis. 

(2)  The  Commission  may  require  the 
parties  to  submit  ?my  additional 
information  it  deems  appropriate  for  a 
full,  fair,  and  expeditious  resolution  of 
the  proceeding,  including  copies  of  all 
contracts  and  docvmients  reflecting 
arrangements  and  understandings 
alleged  to  violate  the  program  access 
requirements  set  forth  in  the 
Communications  Act  and  §§  76.1001 
and  76.1002,  as  well  as  affidavits  and 
exhibits, 

(3)  Any  briefs  submitted  shall  be  filed 
concurrently  by  both  the  complainant 
and  defendant  at  such  time  as  is 


designated  by  the  staff.  Such  briefs  shall 
not  exceed  fifty  (50)  pages. 

(4)  Reply  briefs  may  be  submitted  by 
either  party  within  twenty  (20)  days 
from  the  date  initial  briefs  are  due. 
Reply  briefs  shall  not  exceed  thirty  (30) 
pages. 

(5)  Briefs  containing  information 
which  is  claimed  by  an  opposing  or 
third  party  to  be  proprietary  imder 
paragraph  (h)  of  this  section  shall  be 
submitted  to  the  Commission  in 
confidence  pursuant  to  the  requirements 
of  §  0.459  of  this  chapter,  and  shall  be 
clearly  marked  "Not  for  Public 
Inspection."  An  edited  version 
removing  all  proprietary  data  shall  be 
filed  with  the  Commission  for  inclusion 
in  the  public  file  within  five  (5)  days 
from  the  date  the  unedited  version  is 
submitted  and  served  on  opposing 
parties. 

(j)  Status  conference.  (1)  In  any 
program  access  complaint  proceeding, 
the  Commission  staff  may  in  its 
discretion  direct  the  attorneys  and/or 
the  parties  to  appear  for  a  conference  to 
consider: 

(i)  Simplification  or  narrowing  of  the 
issues; 

(ii)  The  necessity  for  or  desirabiUty  of 
amendments  to  the  pleadings, 
additional  pleadings,  or  other 
evidentiary  submissions; 

(iii)  Obtaining  admissions  of  fact  or 
stipulations  between  the  parties  as  to 
any  or  all  of  the  matters  in  controversy; 

(iv)  Settlement  of  the  matters  in 
controversy  by  agreement  of  the  parties; 

(v)  The  necessity  for  and  extent  of 
discovery,  including  objections  to 
interrogatories  or  requests  for  written 
documents; 

(vi)  The  need  and  schedule  for  filing 
briefs,  and  the  date  for  any  further 
conferences;  and 

(vii)  Such  other  matters  that  may  aid 
in  the  disposition  of  the  complaint. 

(2)  Any  party  may  request  that  a 
conference  be  held  at  any  time  after  the 
complaint  has  been  filed. 

(3)  Conferences  will  be  scheduled  by 
the  Commission  at  such  time  and  place 
as  it  may  designate,  to  be  conducted  in 
person  or  by  telephone  conference  call. 

(4)  The  failure  of  any  attorney  or 
party,  following  reasonable  notice,  to 
appear  at  a  scheduled  conference  will 
be  deemed  a  waiver  and  wall  not 
preclude  the  Commission  from 
conferring  with  those  parties  or  counsel 
present. 

(5)  During  a  status  conference,  the 
Commission  staff  may  issue  oral  rulings 
pertaining  to  a  variety  of  interlocutory 
matters  relevant  to  the  conduct  of  a 
program  access  complaint  proceeding 
including,  inter  alia,  procedural  matters, 
discovery,  and  the  submission  of  briefs 
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or  other  evidentiary  materials.  These 
ruhngs  will  be  promptly  memorialized 
in  writing  and  served  on  the  parties. 
When  such  rulings  require  a  party  to 
take  affirmative  action  not  subject  to 
deadlines  established  by  another 
provision  of  this  subpart,  such  action 
will  be  required  within  ten  (10)  days 
from  the  date  of  the  written 
memorialization  unless  otherwise 
directed  by  the  staff. 

(k)  Specifications  as  to  pleadings, 
briefs,  and  other  documents; 
subscriptions.  (1)  All  papers  filed  in  a 
program  access  compliant  proceeding 
must  be  drawn  in  conformity  with  the 
requirements  of  §§  1.49  and  1.50  of  this 
chapter. 

(2)  All  averments  of  claims  or 
defenses  in  complaints  and  answers 
shall  be  made  in  numbered  paragraphs.  , 
The  contents  of  each  peiragraph  shall  be 
limited  as  far  as  practicable  to  a 
statement  of  a  single  set  of 
circumstances.  Each  claim  founded  on  a 
separate  transaction  or  occurrence  and 
each  affirmative  defense  shall  be 
separately  stated  to  facilitate  the  clear 
presentation  of  the  matters  set  forth. 

(3)  The  original  of  all  pleadings  and 
submissions  by  any  party  shall  be 
signed  by  that  party,  or  by  the  party's 
attorney.  Complaints  must  be  signed  by 
the  complainant.  The  signing  party  shall 
state  his  or  her  address  and  telephone 
number  and  the  date  on  which  the 
document  was  signed.  Copies  should  be 
conformed  to  the  original.  Except  when 
otherwise  specifically  provided  by  rule 
or  statute,  pleadings  need  not  be 
verified.  The  signature  of  an  attorney  or 
party  shall  be  a  certificate  that  the 
attorney  or  party  has  read  the  pleading, 
motion,  or  other  paper;  that  to  the  best 
of  his  or  her  knowledge,  information 
and  belief  formed  after  reasonable 
inquiry,  it  is  well  grounded  in  fact  and 
is  warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification  or  reversal  of  existing  law; 
and  that  it  is  not  interposed  for  any 
improper  purpose.  If  any  pleading  or 
other  submission  is  signed  in  violation 
of  this  provision,  the  Commission  shall 
upon  motion  or  upon  its  own  initiative 
impose  upon  the  party  an  appropriate 
sanction.  Where  the  pleading  or 
submission  is  signed  by  counsel,  the 
provisions  of  §§  1.52  and  1.24  of  this 
chapter  shall  also  apply. 

(1)  Copies;  service.  (1)  The 
complainant  shall  file  an  original  plus 
three  copies  of  the  complaint  with  the 
Commission.  However,  if  the  complaint 
is  addressed  against  multiple 
defendants,  complainant  shall  provide 
three  additional  copies  of  the  complaint 
for  each  additional  defendant. 


(2)  An  original  plus  two  copies  shall 
be  filed  of  all  pleadings  and  documents 
other  than  the  complaint. 

(3)  The  complainant  shall  serve  the 
complianton  each  defendant  at  the 
same  time  that  it  is  filed  at  the 
Commission. 

(4)  All  subsequent  pleadings  and 
briefs,  as  well  as  all  letters,  documents 
or  other  written  submissions,  shall  be 
served  by  the  filing  party  on  all  other 
parties  to  the  proceeding,  together  with 
proof  of  such  service  in  accordance  with 
the  requirements  of  §1.47  of  this 
chapter. 

(5)  The  parties  to  any  program  access 
compliant  proceeding  brought  pursuant 
to  this  section  may  be  required  to  file 
additional  copies  of  any  or  all  papers 
filed  in  the  proceeding. 

(m)  Referral  to  administrative  law 
judge.  (1)  After  reviewing  the  complaint, 
answer  and  reply,  and  at  any  stage  of 
the  proceeding  thereafter,  the 
Commission  staff  may,  in  its  discretion, 
designate  any  program  access  compliant 
proceeding  for  an  adjudicatory  hearing 
before  an  administrative  law  judge. 

(2)  Before  designation  for  heanng.  the 
staff  shall  notify,  either  orally  or  in 
writing,  the  parties  to  the  proceeding  of 
its  intent  to  so  designate,  and  the  parties 
shall  be  given  a  period  often  (10)  days 
to  elect  to  resolve  the  dispute  through 
alternative  dispute  resolution 
procedures,  or  to  proceed  with  an 
adjudicatory  hearing.  Such  election 
shall  be  submitted  in  writing  to  the 
Commission. 

(3)  Unless  otherwise  directed  by  the 
Commission,  or  upon  motion  by  the 
Mass  Media  Bureau  Chief,  the  Mass 
Media  Bureau  Chief  shall  not  be  deemed 
to  be  a  party  to  a  program  access 
compliant  proceeding  designated  for  a 
hearing  before  an  administrative  law 
judge  pursuant  to  this  paragraph. 

(n)  Petitions  for  reconsideration. 
Petitions  for  reconsideration  of 
interlocutory  actions  by  the 
Commission's  staff  or  by  an 
administrative  law  judge  will  not  be 
entertained.  Petitions  for 
reconsideration  of  a  decision  on  the 
merits  made  by  the  Commission's  staff 
should  be  filed  in  accordance  with 
§§  1.104-1.106  of  this  chapter. 

(o)  Interlocutory  review.  (1)  Except  as 
provided  below,  no  party  may  seek 
review  of  interlocutory  rulings  imtil  a 
decision  on  the  merits  has  been  issued 
by  the  staff  or  administrative  law  judge. 

(2)  Rulings  listed  in  this  paragraph  are 
reviewable  as  a  matter  of  right.  An 
application  for  review  of  such  ruling 
may  not  be  deferred  and  raised  as  an 
exception  to  a  decision  on  the  merits. 

(i)  If  the  staffs  ruling  denies  or 
terminates  the  right  of  any  person  to 


participate  as  a  party  to  the  proceeding, 
such  person,  as  a  matter  of  right,  may 
file  an  application  for  review  of  that 
ruling. 

(ii)  If  the  staff's  ruling  requires 
production  of  documents  or  other 
written  evidence,  over  objection  based 
on  a  claim  of  privilege,  the  ruling  on  the 
claim  of  privilege  is  reviewable  as  a 
matter  of  right. 

(iii)  If  the  staffs  ruling  denies  a 
motion  to  disqualify  a  staff  person  from 
participating  in  the  proceeding,  the 
ruling  is  reviewable  as  a  matter  of  right. 

(p)  Expedited  review.  (1)  Any  party  to 
a  program  access  complaint  proceeding 
aggrieved  by  any  decision  on  the  merits 
issued  by  the  staff  pursuant  to  delegated 
authority  may  file  an  application  for 
review  by  the  Commission  in 
accordance  with  §  1.115  of  this  chapter. 

(2)  Any  party  to  a  program  access 
complaint  proceeding  aggrieved  by  any 
decision  on  the  merits  by  an 
administrative  law  judge  may  file  an 
appeal  of  the  decision  directly  with  the 
Commission,  in  accordance  with 
§  1.276(a)  and  §§  1.277(a)-(c)  of  this 
chapter,  except  that  unless  a  stay  is 
granted  by  the  Commission,  the 
decision  by  the  administrative  law  judge 
will  become  effective  upon  release  and 
will  remain  in  effect  pending  appeal. 

(q)  Frivolous  complaints.  It  snail  be 
unlawful  for  any  party  to  file  a  frivolous 
complaint  with  the  Commission  alleging 
any  violation  of  this  subpart.  Any 
violation  of  this  paragraph  shall 
constitute  an  abuse  of  process  subject  to 
appropriate  sanctions. 

fr)  Statute  of  limitations.  Any 
complaint  filed  pursuant  to  this 
subsection  must  be  filed  within  one  year 
of  the  date  on  which  one  of  the 
following  events  occurs: 

(1)  The  satellite  cable  programming  or 
satellite  broadcast  programming  vendor 
enters  into  a  contract  with  the 
complainant  that  the  complainant 
alleges  to  violate  one  or  more  of  the 
rules  contained  in  this  subpart;  or 

(2)  The  satellite  cable  programming  or 
satellite  broadcast  programming  vendor 
offers  to  sell  programming  to  the 
complainant  pursuant  to  terms  that  the 
complainant  alleges  to  violate  one  or 
more  of  the  rules  contained  in  this 
subpart;  or 

(3)  The  complainant  has  notified  a 
cable  operator,  or  a  satellite  cable 
programming  vendor  or  a  satellite 
broadcast  programming  vendor  that  it 
intends  to  file  a  complaint  with  the 
Commission  based  on  a  request  to 
purchase  or  negotiate  to  purchase 
satellite  cable  programming  or  satellite 
broadcast  programming,  or  a  request  to 
amend  an  existing  contract  pertaining  to 
such  programming  pursuant  to 
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§  76.1002(0  that  has  been  denied  or 
unacknowledged,  allegedly  in  violation 
of  one  or  more  of  the  rules  contained  in 
this  subpart. 

is)  Remedies  for  violations — (1) 
Remedies  authorized.  Upon  completion 
of  such  adjudicatory  proceeding,  the 
Commission  shall  order  appropriate 
remedies,  including,  if  necessary,  the 
establishment  of  prices,  terms,  and 
ccHiditions  for  the  sale  of  programming 
to  the  aggrieved  multichannel  video 
programming  distributor.  Such  order 
shall  set  forth  a  timetable  for 
comphance,  and  shall  become  effective 
upon  release. 

(2)  Additional  sanctions.  The 
remedies  provided  in  paragraph  (s)(l)  of 
this  section  are  in  addition  to  and  not 
in  lieu  of  the  sanctions  available  under 
title  V  or  any  other  provision  of  the 
Communications  Act. 

§§  76.1 004  through  76.1 01 0    [Reserved] 

*        *        *        •        • 
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47  CFR  Part  76 


[MM  Docket  Na  82-434;  FCC  92-262] 

Network-Cable  Cross-Ownership  Rule 

AGENCY:  Federal  Conununications 
Commission. 

ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  This  technical  amendment  is 
being  made  to  correct  an  error  in  the 
Commission's  Report  and  Order  in  MM 
Docket  No.  82-434,  57  FR  35468 
(August  10, 1992).  FR  Doc.  92-18121.  In 
the  amended  rules  of  this  Report  and 
Order.  57  FR  35472.  Section  76.501 
should  be  corrected  by  adding  Notes  1- 
4  after  paragraph  (b).  Therefore.  Section 
76.501  should  read  as  follows:  (a),  (b), 
notes,  and  (c). 

EFFECTIVE  DATE:  May  11, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Coltharp,  Mass  Media  Bureau, 
Policy  and  Rules  Division.  (202)  632- 
6302. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rule  that  is  the  subject  of 
this  correction  modified  the 
Commission's  rules,  which  prohibited 
common  ownership  of  cable  television 
systems  and  national  television 
networks  (the  "networic-cable  cross- 
ownership  rule"). 


Need  for  Correction 

As  published,  the  final  rule 
inadvertently  omitted  Notes  1-4  of 
Section  76.501. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Part  76  of  chapter  I  of  title  47  of  the 
U.S.  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  76.501  is  revised  to  read  as 
follows: 

§76.501    Cross-ownership. 

(a)  No  cable  television  system 
(including  all  parties  under  common 
control)  shall  carry  the  signal  of  any 
television  broadcast  station  if  such 
system  directly  or  indirectly  owns, 
operates,  controls,  or  has  an  interest  in 
a  TV  broadcast  station  whose  predicted 
Grade  B  contour,  computed  in 
accordance  with  §  73.684  of  part  73  of 
this  chapter,  overlaps  in  whole  or  in 
part  the  service  area  of  such  system  (i.e., 
the  area  within  which  the  system  is 
serving  subscribers). 

(b)  (1)  A  cable  television  system 
(including  all  pmrties  under  common 
control)  may  directly  or  indirectly  own. 
operate,  control,  or  have  an  interest  in 

a  national  television  network  (such  as 
ABC,  CBS,  or  NBC)  only  if  such  a 
system  does  not  pass  more  than: 

(i)  10  percent  of  homes  passed  on  a 
nationwide  basis  when  aggregated  with 
all  other  cable  systems  in  which  the 
network  holds  such  a  cognizable 
interest^  and 

(ii)  50  percent  of  homes  passed  within 
any  one  ADI,  except  that  a  cable 
television  system  facing  a  competing 
system  will  not  be  counted  toward  this 
50-percent  limit 

(2)  The  requirements  of  paragraph 
(b)(1)  of  this  section  are  apphed  at  the 
acquisition  date,  except  that  a  party 
with  no  prior  attributable  interests  in  a 
broadcast  network  or  cable  systems  may 
exceed  these  limits  in  connection  with 
a  purchase  of  these  operations  from  a 
party  with  such  existing  network-cable 
interests.  Paragraph  (b)  of  this  section 
will  not  be  applied  so  as  to  require 
divestitxue  of  existing  facilities. 

(3)  For  purposes  of  paragraph  (b)  of 
this  section: 

(i)  Homes  passed  is  defined  as  the 
number  of  homes  to  which  cable  service 
is  currently  available  whether  or  not  a 
given  household  subscribes  to  the 
service. 

(ii)  ADI  is  defined  as  the  Arbitron 
Area  of  Dominant  Influence. 


(iii)  A  competing  system  is  faced  by 
a  network-owned  cable  system  where 
the  cable  system  provides  service  in  the 
same  area  as  another  independently 
owned,  multichannel  video  delivery 
system,  as  specified  in  §  76.33(a)(2)(ii). 
In  order  to  be  counted,  such 
multichannel  competitor  must  be 
capable  of  providing  a  package  of  local 
broadcast  signals  integrated  within  the 
service. 

Note  1:  The  word  "control"  as  used  herein 
is  not  limited  to  majority  stock  ownership, 
but  includes  actual  working  control  in 
whatever  manner  exercised. 

Note  2:  In  applying  the  provisions  of  this 
section,  ownership  and  other  interests  in 
broadcast  licensees  and  cable  television 
systems  will  be  attributed  to  their  holders 
and  deemed  cognizable  pursuant  to  the 
following  criteria: 

(a)  Except  as  otherwise  provided  herein, 
partnership  and  direct  ownership  interest 
and  any  voting  stock  interest  amounting  to 
5%  or  more  of  the  outstanding  voting  stock 
of  a  corporate  broadcast  licensee  or  cable 
television  system  will  be  cognizable; 

(b)  No  minority  voting  stock  interest  will 
be  cognizable  if  there  is  a  single  holder  of 
more  than  50%  of  the  outstanding  voting 
stock  of  the  corporate  broadcast  licensee  or 
cable  television  system  in  which  the  minority 
interest  is  held; 

(c)  Investment  companies,  as  defined  in  1 5 
U.S.C.  80a-3,  insurance  companies  and 
hanks  holding  stock  through  their  trust 
departments  in  trust  accounts  will  be 
considered  to  have  a  cognizable  interest  only 
if  they  hold  10%  or  more  of  the  outstanding 
voting  stock  of  a  corporate  broadcast  licensee 
or  cable  television  system,  or  if  any  of  the 
officers  or  directors  of  the  broadcast  licensee 
or  cable  television  system  are  representatives 
of  the  investment  company,  insurance 
company  or  bank  concerned.  Holdings  by  a 
bank  or  insurance  company  will  be 
aggregated  if  the  bank  or  insurance  company 
has  any  right  to  determine  how  the  stock  will 
be  voted.  Holdings  by  investment  companies 
will  be  aggregated  if  under  common 
management. 

(d)  Attribution  of  ownership  interests  in  a 
broadcast  licensee  or  cable  television  system 
that  are  held  indirectly  by  any  party  through 
one  or  more  intervening  corporations  will  be 
determined  by  successive  multiplication  of 
the  ownership  percentages  for  each  link  in 
the  vertical  ownership  chain  and  application 
of  the  relevant  attribution  benchmark  to  the 
resulting  product,  except  that  wherever  the 
ownership  percentage  for  any  link  in  the 
chain  exceeds  50%,  it  shall  not  be  included 
for  purposes  of  this  mulUplication.  (For 
example,  if  A  ovims  10%  of  company  X, 
which  owms  60%  of  company  Y,  which  owns 
25%  of  "Licensee",  then  X"s  interest  in 
"Licensee"  would  be  25%  (the  same  as  V's 
interest  since  X's  interest  in  Y  exceeds  50%), 
and  A's  interest  in  "Licensee"  would  be 
2.5%  (0.1x0.25).  Under  the  5%  attribution 
benchmark,  X's  interest  in  "Licensee"  would 
be  cognizable,  while  A's  interest  would  not 
be  cognizable.] 

(e)  Voting  stock  interests  held  in  trust  shall 
be  attributed  to  any  person  who  holds  or 
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shares  the  power  to  vote  such  stock,  to  any 
person  who  has  the  sole  power  to  sell  such 
stock,  and  to  any  person  who  has  the  right 
to  revoke  the  trust  at  will  or  to  replace  the 
trustee  at  will.  If  the  trustee  has  a  familial, 
personal  or  extra-trust  business  relationship 
to  the  grantor  or  the  beneficiary,  the  grantor 
or  beneficiary,  as  appropriate,  will  be 
attributed  with  the  stock  interests  held  in 
trust.  An  otherwise  qualified  trust  will  be 
ineffective  to  insulate  the  grantor  or 
beneficiary  from  attribution  with  the  trust's 
assets  unless  all  voting  stock  interests  held 
by  the  grantor  or  beneficiary  in  the  relevant 
broadcast  licensee  or  cable  television  system 
are  subject  to  said  trust. 

(f)  Holders  of  non-voting  stock  shall  not  be 
attributed  an  interest  in  the  issuing  entity. 
Holders  of  debt  and  instruments  such  as 
warrants,  convertible  debentures,  options  or 
other  non-votitig  interests  with  rights  of 
conversion  to  voting  interests  shall  not  be 
attributed  unless  and  until  conversion  is 
effected. 

(g)  (1)  A  limited  partnership  interest  shall 
be  attributed  to  a  limited  partner  unless  that 
partner  is  not  materially  involved,  directly  or 
indirectly,  in  the  management  or  operation  of 
the  media-related  activities  of  the  partnership 
and  the  licensee  or  system  so  certifies. 

(2)  In  order  for  a  licensee  or  system  to 
make  the  certification  set  forth  in  paragraph 
(g)(1)  of  this  note,  it  must  verify  that  the 
partnership  agreement  or  certificate  of 
limited  partnership,  with  respect  to  the 
particular  limited  partner  exempt  from 
attribution,  establishes  that  the  exempt 
limited  partner  has  not  material  involvement, 
directly  or  indirectly,  in  the  management  or 
operation  of  the  media  activities  of  the 
partnership.  The  criteria  which  would  assure 
adequate  insulation  for  purposes  of  this 
certification  are  described  in  the 
Memorandum  Opinion  and  Order  in  MM 
Docket  No.  83-46,  FCC  85-252  (released  June 
24. 1985)  as  modified  on  reconsideration  in 
the  Memorandum  Opinion  and  Order  in  MM 
Docket  No.  83-46.  FCC  86-410  (released 
November  28. 1986).  Irrespective  of  the  terms 
of  the  certificate  of  limited  partnership  or 
partnership  agreement,  however,  no  such 
certification  shall  be  made  if  the  individual 
or  entity  making  the  certification  has  actual 
knowledge  of  any  material  involvement  of 
the  limited  partners  in  the  management  or 
operation  of  the  media-related  businesses  of 
the  partnership. 

(h)  Officers  and  directors  of  a  broadcast 
licensee  or  cable  television  system  are 
considered  to  have  a  cognizable  interest  in 
the  entity  with  which  they  are  so  associated. 
If  any  such  entity  engages  in  businesses  in 
addition  to  its  primary  business  of 
broadcasting  or  cable  television  service,  it 
may  request  the  Commission  to  waive 
attribution  for  any  officer  or  director  whose 
duties  and  responsibilities  are  wholly 
unrelated  to  its  primary  business.  The 
officers  and  directors  of  a  parent  company  of 
a  broadcast  licensee  or  cable  television 
system,  with  an  attributable  interest  in  any 
such  subsidiary  entity,  shall  be  deemed  to 
have  a  cognizable  interest  in  the  subsidiary 
unless  the  duties  and  responsibilities  of  the 
officer  or  director  involved  are  wholly 
unrelated  to  the  broadcast  licensee  or  cable 


television  system  subsidiary,  and  a  statement 
properly  documenting  this  fact  is  submitted 
to  the  Commission.  [This  statement  may  be 
included  on  appropriate  Ownership  Report.) 
The  officers  and  directors  of  a  sister 
corporation  of  a  broadcast  licensee  or  cable 
television  system  shall  not  be  attributed  with 
ownership  of  these  entities  by  virtue  of  such 
status. 

(i)  Discrete  ownership  interests  will  be 
aggregated  in  determining  whether  or  not  an 
interest  is  cognizable  under  this  section.  An 
individual  or  entity  will  be  deemed  to  have 
a  cognizable  investment  if: 

(1)  The  sum  of  the  interests  held  by  or 
through  "passive  investors"  is  equal  to  or 
exceeds  10  percent;  or 

(2)  The  sum  of  the  interests  other  than 
those  held  by  or  through  "passive  investors" 
is  equal  to  or  exceeds  S  percent;  or 

(3)  The  sum  of  the  interests  computed 
under  paragraph  (i)(l)  of  this  note  plus  the 
sum  of  the  interests  computed  under 
paragraph  (i)(2)  of  this  note  is  equal  to  or 
exceeds  10  percent. 

Note  3:  In  cases  where  record  and 
beneficial  ownership  of  voting  stock  is  not 
identical  (e.g..  bank  nominees  holding  stock 
as  record  owners  for  the  benefit  of  mutual 
funds,  brokerage  houses  holding  stock  in 
street  names  for  benefit  of  customers, 
investment  advisors  holding  stock  in  their 
own  names  for  the  benefit  of  clients,  and 
insurance  companies  holding  stock),  the 
party  having  the  right  to  determine  how  the 
stock  will  be  voted  will  be  considered  to  own 
it  for  purposes  of  this  subpart. 

Note  4:  Paragraph  (a)  of  this  section  will 
not  be  applied  so  as  to  require  the  divestiture 
of  ownership  interests  proscribed  herein 
solely  because  of  the  transfer  of  such 
interests  to  heirs  or  legatees  by  will  or 
intestacy,  provided  that  the  degree  or  extent 
of  the  proscribed  cross-ownership  is  not 
increased  by  such  transfer. 

(C)  Effective  date.  The  provisions  of 
paragraph  (a)  of  this  section  are  not 
effective  until  November  8, 1987,  as  to 
ownership  interests  proscribed  herein  if 
such  interests  were  in  existence  on  or 
before  July  1, 1970  (e.g.,  if  franchise 
were  in  existence  on  or  before  July 
1970),  and  will  be  applied  to  cause 
divestiture  as  to  ownership  interests 
proscribed  herein  only  where  the  cable 
system  is  directly  or  indirectly,  ovkmed. 
operated,  controlled  by,  or  has  an 
interest  in  a  non-satellite  television 
broadcast  station  which  placea  a 
principal  community  contour 
encompassing  the  entire  community 
and  there  is  no  other  commercial  non- 
sateUite  television  broadcast  station 
placing  a  principal  community  contour 
encompassing  the  entire  community. 

Federal  Communications  Conmiission. 

Donna  R.  Searcy, 

Secretary. 

IFR  Doc.  93-10755  Filed  5-10-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

[Ex  Parte  No.  334  (Sub-Nos.  8  and  8A)] 

Joint  Petitions  for  Rulemaking  on 
Railroad  Car  Hire  Compensation  and 
for  Exemption  of  Arbitration  Rule  and 
Motion  to  Dismiss 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  The  Commission  amends  its 
rules.  Which  effect  a  phased 
deprescription  of  railroad  car  hire  rates. 
The  amendment  clarifies  that  prescribed 
car  hire  rates  vdll  not  be  increased^or 
additions  and  betterments  performed 
after  December  31, 1990,  and  reinstates 
earlier  language  governing  expiration  of 
OT-37  siu-charges. 
EFFECTIVE  DATE:  The  new  rules  are 
effective  June  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder.  (202)  927-5610  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  adopted  final  rules 
governing  car  hire  rates  in  a  decision 
served  and  pubUshed  in  the  Federal 
Register  at  57  FR  53450  on  November 
10, 1992.  It  revised  them  in  a  decision 
served  December  22. 1992,  and 
published  in  the  Federal  Register  at  57 
FR  61584  on  December  28, 1992.  so  that 
new  cars  and  cars  rebuilt  since  January 
1, 1991,  would  be  treated  similarly.  The 
rules,  as  revised,  became  effective 
January  1. 1993. 

The  Commission  now  adds  language 
to  the  rules  to  confirm  that  prescribed 
car  hire  charges  will  be  increased  to 
reflect  investments  made  after  December 
31, 1990,  only  for  cars  that  were  rebuilt. 
The  Commission  also  confirms  that 
rebuilt  cars  are  those  that  have  either 
been  rebuilt  under  AAR  Rule  88  or 
refurbished  under  AAR  Circular  OT-37. 

Additional  information  is  contained 
in  the  Commission's  decision  and  in  its 
two  preceding  decisions.  To  purchase  a 
copy  of  the  full  decisions,  urite  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Regulatory  Flexibility  Analysis 

The  Commission  certified  in  its 
decisions  served  November  10  and 
December  22, 1992,  that  its  actions  will 
not  have  a  significant  impact  on  a 
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substantial  number  of  small  entities.  As 
this  decision  does  no  more  than  clarify 
the  intent  of  the  December  22  decision, 
the  Commission  certifies  that  its  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  action  will  not  significantly 
aHect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 

Decided:  April  23, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chainnan  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

For  reasons  set  forth  in  the  preamble, 
Title  49.  Chapter  X,  Part  1033  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1033-CAR  SERVICE 

1.  The  authority  citation  for  Part  1033 ' 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  10321, 10326, 11121, 
andlll22.  5U.S.C.  553. 

2.  In  §  1033.1,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

11033.1    Car  hire  rates. 
•        *        •        »        » 

(b)  •  •  • 

(1)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  for  a  10-year 
period  beginning  January  1, 1993.  the 
prescribed  rates  shall  continue  to  apply 
to  fixed  rate  cars  without  regard  to  the 
aging  of  such  cars  subsequent  to 


December  31. 1990.  Prescribed  car  hire 
rates  shall  not  be  increased  for  any 
additions  and  betterments  performed  on 
such  cars  after  December  31, 1990.  Any 
OT-37  surcharge  to  prescribed  rates  for 
work  performed  prior  to  January  1. 1991 
shall  expire  upon  the  earlier  of: 
(i)  The  car  becoming  a  market  rate  car; 


or 


(ii)  The  expiration  date  provided  in 
Association  of  American  Railroads 
Qrcular  No.  OT-37. 


[FR  Doc.  93-11117  Filed  5-10-93;  8.45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  t^e  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partiopate  in  the 
rule  maiung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPOFTTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  92-ANE-26] 

Rangeley,  ME  Transition  Area 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule:  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  modify  the  Rangeley, 
ME  Transition  Area  by  converting  the 
lateral  unit  of  measurement  from  statute 
to  nautical  miles  and  updating  the 
longitude  and  latitude  coordinates  for- 
Rangeley  Municipal  Airport  and  the 
Rangeley  non-directional  beacon  (NDB). 
Since  issuing  the  NPRM,  the  FAA  has 
made  the  proposed  modifications  as 
part  of  other  notices  and  rules, 
therefore,  this  proposed  rule  is  not 
required.  Accordingly,  the  proposed  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  270-2428;  fax  (617)  272—0395. 

SUPPl£MENTARY  INFORMATION:  A 
proposal  to  amend  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Rangeley,  ME  Transition 
Area  was  published  in  the  Federal 
Register  on  June  8, 1992  (57  FR  24202). 
The  proposed  rule  would  have  modified 
the  Rangeley.  ME  Transition  Area  by 
converting  the  lateral  unit  of 
measurement  from  statute  to  nautical 
miles  and  by  converting  the  longitude 
and  latitude  coordinates  for  the 
Rangeley  Municipal  Airport  and  the 
Rangeley  non-directional  beacon  (NDB) 
to  North  American  Datum  1983  (NAD 
83). 

Since  issuing  that  proposal,  the  FAA 
has  issued  notices  and  a  final  rule 
incorporating  the  proposed 


modifications  to  the  Rangeley,  ME 
Transition  Area.  On  August  27, 1992  the 
FAA  issued  the  Terminal  Airspace 
Reconfiguration  final  rule  (57  FR  38962) 
which,  in  part,  converted  the  lateral  unit 
of  measurement  for  terminal  airspace 
from  statute  to  nautical  miles,  including 
the  Rangeley,  ME  Transition  Area.  In 
addition,  effective  October  15, 1992  (57 
FR  20141),  the  FAA,  in  accordance  with 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990,  converted  all 
longitude  and  latitude  coordinates  to 
North  American  Datum  1983  (NAD  83) 
from  North  American  Datum  1927  (NAD 
27). 

Transition  areas  are  published  in 
§71.181  of  FAA  Order  7400.7A  dated 
November  2, 1992,  and  effective 
November  27,  1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Ptengeley,  ME  Transition  Area 
is  published  in  that  Order  with 
modifications  proposed,  therefore,  the 
proposed  rule  is  not  required. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  and 
does  not  commit  the  agency  to  any 
course  of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and. 
therefore,  is  not  covered  by  Executive 
Order  12291.  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979). 

List  of  Subjects  inl4  CFR  Part  71 

Aviation  Safety,  Incorporation  by 
reference,  Transition  areas. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Airspace  Docket  91-ANE- 
33,  published  in  the  Federal  Register  on 
June  8,  1992  (57  FR  24202)  is 
withdrawn. 

Issued  in  Burlington.  Massachusetts,  on 
April  20, 1993. 

Francis  ].  lohns. 

Manager,  Air  Traffic  Division,  New  England 

Region. 

[FR  Doc.  93-11088  Filed  5-10-93;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-ANE-33] 

Rangeley,  ME  Transition  Area 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  modify  the  Rangeley, 
ME  Transition  Area  by  converting  the 
lateral  unit  of  measurement  from  statute 
to  nautical  miles  and  updating  the 
longitude  and  latitude  coordinates  for 
Rangeley  Municipal  Airport  and  the 
Rangeley  non-directional  beacon  (NDB). 
Since  issuing  the  NPRM,  the  FAA  has 
made  the  proposed  modifications  as 
part  of  other  notices  and  rules, 
therefore,  this  proposed  rule  is  not 
required.  Accordingly,  the  proposed  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch,  AN'E-530. 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  270-2428;  fax  (617)  272-0395. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Rangeley,  ME  Transition 
Area  was  published  in  the  Federal 
Register  on  April  7,  1992  (57  FR  11699). 
The  proposed  rule  would  have  modified 
the  Rangoley,  ME  Transition  Area  by 
converting  the  lateral  unit  of 
measurement  from  statute  to  nautical 
miles  and  by  converting  the  longitude 
and  latitude  coordinates  for  the 
Rangeley  Municipal  Airport  and  the 
Rangeley  non-directional  beacon  (NDB) 
to  North  American  Datum  1983  (NAD 
83). 

Since  issuing  that  proposal,  the  FAA 
has  issued  notices  and  a  final  rule 
incorporating  the  proposed 
modifications  to  the  Rangeley,  ME 
Transition  Area.  On  August  27, 1992  the 
FAA  issued  the  Terminal  Airspace 
Reconfiguration  final  rule  (57  FR  38962) 
which,  in  part,  converted  the  lateral  unit 
of  measurement  for  terminal  airspace 
from  statute  to  nautical  miles,  including 
the  Rangeley,  ME  Transition  Area.  In 
addition,  on  May  11,  1992  the  FAA 
published  in  the  Federal  Register  (57 
FR  20141)  a  notice  that  in  accordance 
with  the  Aviation  Safety  and  Capacity 
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Expansion  Act  of  1990  it  was  converting 
all  longitude  and  latitude  coordinates  to 
North  American  Datum  1983  (NAD  83) 
from  North  American  Datxmi  1927  (NAD 
27). 

Transition  areas  are  published  in 
S  71.181  of  FAA  Order  7400.7A  dated 
November  2. 1992.  and  effective 
November  27, 1992.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Rangeley,  ME  Transition  Area 
is  published  in  that  Order  with 
modifications  proposed,  therefore,  the 
proposed  rule  is  not  required. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  and 
does  not  commit  the  agency  to  any 
course  of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and, 
therefore,  is  not  covered  by  Executive 
Order  12291.  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979). 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety,  Incorporation  by 
reference.  Transition  areas. 


The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Airspace  Docket  91-ANE- 
33.  published  in  the  Federal  Register  on 
April  7, 1992  (57  FR  11699)  is 
withdrawn. 

Issued  in  Burlington,  Massachusetts,  on 
April  20, 1993. 

Francis  J.  Johns, 

Manager,  Air  Traffic  Division.  New  England 
Fegion. 

[FR  Doc.  93-11089  Filed  5-10-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Technical  Information  Service 

15  CFR  Part  1180 
[Docket  No.  921242-2342] 
RIN  0692-AA12 

Transfer  by  Federal  Agencies  of 
Scientific,  Technical  and  Engineering 
Information  to  the  National  Technical 
Information  Service 

AGENCY:  National  Technical  Information 
Service.  Technology  Administration. 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  describes 
the  procedures  for  the  timely  transfer  of 


Federally  funded  unclassified  scientific, 
technical  and  engineering  information 
to  the  National  Technical  Information 
Service  as  required  by  section  108  of  the 
American  Technology  Preeminence  Act 
of  1991  (Pub.  L.  102-245).  The  purpose 
of  this  document  is  to  solicit  written 
comments  on  the  proposed  procedures, 
particularly  from  affected  Federal 
agencies. 

DATES:  Comments  on  the  proposed 
procediu-es  must  be  received  no  later 
than  June  10, 1993. 
ADDRESSES:  1.  Comments  on  the 
proposed  rule  should  be  provided  to: 
Acting  Director,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  room  200F,  Springfield,  Virginia 
22161. 

2.  Written  comments  received  by  the 
above  date  will  be  available  for  public 
inspection  and  copying  at  the 
Department  of  Commerce,  Central 
Reference  and  Records  Inspection 
FaciUty.  Herbert  Hoover  Building.  Room 
6020, 14th  Street  between  E  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Corrigan  (703)  487-4778. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  National  Technical  Information 
Service  (NTIS)  is  a  major  operating  unit 
of  the  Technology  Administration  in  the 
Department  of  Commerce.  It  is  a  self- 
supporting  agency  that  actively  collects, 
organizes  and  disseminates  scientific, 
technical,  and  engineering  information 
(STEI),  including  business-related 
information,  generated  by  the  United 
States  Government  and  foreign  sources. 

The  NTIS  collection  of  more  than  two 
million  works  contains  printed  reports 
and  documents,  videotapes,  and 
computer  software  and  computerized 
data  files  on  tape,  diskette  and  CI>- 
ROM.  This  collection  is  available  for 
sale  to  the  research  and  development 
community,  businesses  and  the  general 
public. 

Section  108  of  the  American 
Technology  Preeminence  Act  (Pub.  L. 
102-245)  requires  all  federal  agencies  to 
submit  to  NTIS  unclassified  scientific, 
technical  and  engineering  information 
to  NTIS  resulting  from  federally  funded 
research  and  development  activities. 
This  requirement,  if  properly 
implemented,  can  significantly  expand 
NTIS's  collection,  improve  public 
access  to  STEI,  and  contribute  to  NTIS's 
ability  to  operate  on  a  self-sustaining 
basis.  Proper  implementation,  however, 
requires  the  cooperation  of  the  Federal 
Government's  principal  information 
producers. 


Accordingly,  NTIS  has  developed 
procedures  to  facilitate  the  timely 
transfer  of  federally  funded  scientific, 
technical  and  engineering  information 
to  NTIS  with  minimal  burden  on  the 
agencies  and  their  contractors/grantees. 
The  major  features  of  the  procedures 
are: 

1.  A  system  of  "affiliates"  to  serve  as 
NTIS  agents  to  receive  information  on 
behalf  of  NTIS.  NTIS  anticipates  that  die 
Department  of  Energy's  Office  of 
Scientific  and  Technical  Information, 
the  Department  of  Defense's  Defense 
Technical  Information  Center,  and  the 
National  Aeronautics  and  Space 
Administration's  Scientific  and 
Technical  Information  Office  will  be 
among  those  organizations  initially 
designated  affiliates  by  NTIS. 

2.  A  system  of  federal  agency 
"liaisons"  to  work  with  NTIS  in 
ensuring  cost  effective  compliance. 

3.  An  option  system  of  conu-actor  and 
grantee  statements  certifying  to  the 
transfer  of  information  to  NTIS  or  its 
affiliates. 

4.  An  optional  system  to  allow  NTIS 
to  ride  agency  production  orders  and 
otherwise  designate  NTIS  to  receive  a 
single  copy  of  all  agency  products  when 
produced. 

5.  A  method  for  granting  waivers  if 
the  transfer  of  such  information  to  NTIS 
would  be  inappropriate. 

6.  A  requirement  that  agencies 
transfer  copyrighted  STEI  products  to 
NTIS  if  there  is  a  license  reserved  to  the 
Government  and  advise  NTIS  of  the 
terms  of  such  license. 

These  procedures  are  to  be  included 
in  the  Code  of  Federal  Regulations  so 
that  all  affected  federal  agencies,  as  well 
as  their  contractors  and  grantees,  will 
have  a  widely-distributed  source  of 
information  describing  how  section  108 
of  the  American  Technology 
Preeminence  Act  will  be  implemented. 

Request  for  Comments 

Persons  interested  in  responding  to 
the  proposed  rule  should  submit  their 
comments  in  writing  NTIS  at  the  above 
address.  All  comments  received  in 
response  to  this  proposed  rulemaking 
will  become  part  of  the  public  record 
and  will  be  available  for  inspection  and 
copying  at  the  above  address.  Persons 
requiring  copies  of  the  guidelines 
referred  to  in  proposed  §  1180.4  may 
obtain  them  from  Mr.  John  Elsbree  (703) 
487-4929. 

Classification 

This  document  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291  because  it 
will  not  have  an  annual  impact  on  the 
economy  of  $100  miUion  or  more,  nor 
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will  it  result  in  a  ma|or  increase  in  costs 
or  prices  for  any  group,  nor  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  General  Counsel  has  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  requiring  a  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 
This  is  because  the  program  applies 
only  to  the  transfer  of  Federally  funded 
information  to  NTIS  by  agencies.  In  the 
event  that  any  agency  elects  to  require 
its  contractors  or  grantees  to  transfer  a 
copy  of  information  produced  with 
Federal  funds  to  NTIS  directly,  the 
requirement  would  be  imposed 
pursuant  to  the  agency's  binding 
agreement  and  not  this  regulation. 

This  rule  is  not  a  major  federal  action 
requiring  an  environmental  assessment 
under  the  National  Environmental 
Policy  Act.  In  addition,  the  procedures 
do  not  affect  directly  any  state  or  local 
government.  Accordingly,  NTIS  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  these  procedures. 

This  proposed  rule  also  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

This  proposed  rule  also  does  not 
contain  any  collection  of  information 
requirement  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  15  CFR  Part  11  BO 

Scientific,  Technical  aiid  engineering 
information. 

Dated:  May  3. 1993. 
Ron  Lawson, 
Acting  Director 

For  reasons  set  forth  in  the  preamble. 
it  is  proposed  that  title  15  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  part  1180  to  read  as  follows: 

PART  1180— TRANSFER  BY  FEDERAL 
AGENCIES  OF  SCIENTIFIC, 
TECHNICAL  AND  ENGINEERING 
INFORMATION  TO  THE  NATIONAL 
TECHNICAL  INFORMATION  SERVICE 

Sac. 

1180.1  Purpose  and  scape. 

1180.2  Definitions. 

1180.3  General  rule. 

1180.4  Preparing  a  product  for  transfer. 

1180.5  Timeliness. 
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Appendix  to  Part  1180 — Sample  Contract 
Provision  for  Products  Produced  by 
Contractors  or  Grantees. 

Authority:  Sec  108,  Pub.  L.  102-245  (15 
U.S.Q  3704b-2). 

§  11 80. 1    Purpose  and  scope. 

(a)  The  purpose  of  this  regulation  is 
to  facilitate  public  access  to  the  vast 
amount  of  scientific,  technical  and 
engineering  information  (STEI)  that  is 
produced  by  and  for  federal  agencies. 

(b)  This  r.-gulation  provides  a  variety 
of  methods  fur  federal  agencies  to  adopt 
to  ensure  the  timely  transfer  to  the 
National  Technical  Information  Service 
(NTIS)  of  all  unclassified  STEI  that 
would  otherwise  be  available  for  public 
dissemination  and  that  results  fi'om 
federal  funding.  It  is  issued  pursuant  to 
the  authority  contained  in  section  108  of 
the  American  Technology  Preeminence 
Ant  (Pub.  L.  102-245). 

§1180.2    Definitions. 

Agency  includes  any  executive 
department,  military  department. 
Government  corporation,  Government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Government  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency. 

Director  means  the  Director  of  the 
National  Technical  Information  Service. 

Federally  funded  refers  to  STEI  which 
results  iroia  federal  research  and 
development  activities  funded  in  whole 
or  in  part  with  federal  funds,  whether 
performed  by  the  agency  itself  or  by 
contractors,  grantees,  cooperative 
research  partners,  joint  venture  partners, 
or  under  any  similar  arrangement 
involving  federal  funds. 

Final  when  used  to  describe  an  STEI 
product  means  a  prtxiuct  that  the 
originating  agency  or  contractor/grantee 
thereof  intends  for  public  dissemination 
and  e.xcludes  interim  status  reports 
routinely  furnished  to  agencies  by 
contractors  and  grantees  for  monitoring 
and  other  internal  purposes  and  which 
are  not  intended  for  public 
dissemination. 

Product  includes,  but  is  not  limited 
to,  any  report,  manual,  standard, 
specification,  book,  paper,  chart,  map. 
graph,  data  collection,  data  file,  data 
compilation,  software,  audio/video 
production,  technology  appUcation 
assessment  generated  pursuant  to 
section  11(c)  of  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980  (15 
U.S.C.  3710(c)).  as  well  as  materials 


pertaining  to  training  technology  and 
other  federally  owned  or  originated 
technologies,  and  applies  to  items 
produced  in-house  or  outside  the 
agency  through  the  Government 
Printing  Office,  its  contractors,  Federal 
Prison  Industries  or  any  other  producer, 
provided  that  such  material  is  intended 
by  the  agency  for  public  dissemination. 

Science,  technical  and  engineering 
information  means — 

(1)  Basic  and  applied  research  that 
results  ftom  the  efforts  of  .scientists  and 
engineers  (including  new  theory  and 
information  obtained  from 
experimentation,  observation, 
instrumentation  or  computation  in  the 
form  of  text,  numeric  data  or  images) 
and  which  may  be  further  transformed, 
described,  evaluated,  synthesized  and 
recorded  in  print,  digital,  magnetic  or 
other  media  to  enhance  its 
communication  and  its  usefulness  and 
value  to  a  wide  spectrum  of  users  and 
uses,  and 

(2)  Information  that  bears  on  business 
and  industry  generally,  such  as 
economic  information,  market 
information  and  related  information,  if 
the  agency  determines  such  information 
would  be  of  value  to  consumers  of  the 
information  described  in  the  preceding 
subparagraph. 

Summary  means  information  relating 
to  an  ongoing  research  project  likely  to 
result  in  a  final  product. 

§1180.3    General  rule. 

Unless  an  exception  applies  under 
§  1130.7,  each  federal  agency  shall, 
within  the  time  period  specified  in  this 
regulation,  transfer  to  NTIS — 

(a)  At  least  one  copy  of  every  final 
STEI  product  resulting  from  the 
agency's  federally  funded  research  and 
development  activities,  and 

(b)  A  summary  of  the  agency's  new 
and  on-going  research  that  is  likely  to 
result  in  a  final  STEI  product 

if  such  final  product  or  summary  is 
unclassified  and  is  intended  by  the 
agency  for  public  dissemination. 

§  1 1 80.4    Preparing  a  product  for  transfer. 

(a)  Every  final  product  or  summary 
intended  by  the  agency  for  public 
dissemination  shall  be  prepared  in  a 
format  that  is  consistent  with  one  of  the 
various  formats  found  in  NTIS 
guideUnes.  In  addition,  every  product 
shall— 

(1)  Be  accompanied  by  a  report 
documentation  page  (SF  298)  or  its 
electronic  equivalent; 

(2)  Be  in  a  form  capable  of  high 
quality  reproduction  appropriate  to  the 
medium; 

(3)  In  the  case  of  software,  be 
accompanied  by  relevant 
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documentation,  such  as  operating 
manuals,  but  not  including  printed 
source  code. 

(b)  Each  federal  agency  shall  transfer  - 
or  have  transferred  to  NTIS  those  STEI 
products  funded  by  them  which  are 
protected  by  copyright  only  if  there  is  a 
license  reserved  to  the  Government.  In 
such  cases,  the  agency  shall  inform 
t'fTlS  of  the  terms  of  the  license. 
Suggested  language  for  inclusion  in 
agency  funding  instruments  is 
comained  in  the  Appendix  to  this  part. 

(c)  If  an  agency  has  generated  or 
funded  an  STEI  product  which  should 
be  available  for  public  dissemination 
but  has  embedded  within  it  any 
copyrighted  software,  the  designated 
liaison  appointed  pursuant  to  §  1180.8 
should  work  with  NTIS  to  determine  if 
it  v/ould  be  appropriate  for  NTIS  to  seek 
a  license  from  the  copyright  holder  in 
order  to  make  the  STEI  product 
aveil&ble. 

§1180.5    Timelines*. 

A  single  copy  of  a  Bnal  product 
intended  for  public  dissemination  must 
be  transferred  to  NTIS  within  fifteen 
days  of  the  date  it  is  first  made  available 
for  public  dissemination  through  any 
distribution  channel,  unless  the  agency 
and  the  Director  have  otherwise  agreed, 
and,  whenever  practical,  as  soon  as  it 
has  been  approved  by  the  agency  for 
final  printing  or  other  reproduction  for 
public  dissemination. 

§  1 1S0.6    Production  of  additional  coplee. 

Unless  the  agencj-  notifies  the 
Diriactor  in  virriting  that  such  action 
would  unduly  disrupt  its  external 
printing  and  production,  it  shall  make 
appropriate  arrangements  to  enable 
NTlS,  at  NTIS's  own  discretion  and 
expense,  to  ride  agency  printing  and 
other  reproduction  orders  on  a  basis 
comparable  to  that  accorded  the 
Government  Printing  Office  for  printing. 

§1180.7    Exception*. 

(a)  An  agency  shall  not  be  required  to 
submit  a  copy  of  a  final  STEI  product 
to  NTIS  or  one  of  its  affiliates  if— 

(1)  It  has  made  the  appropriate 
arrangements  specified  in  §  1180.6  and 
has  designated  NTIS  to  receive  a  single 
copy  of  each  STEI  product  once  it  has 
been  produced; 

(2)  The  agency  and  the  Director  have 
executed  an  appropriate  agreement  or 
memorandum  of  understanding 
establishing  an  alternative  system  for 
compliance; 

(3)  The  agency  and  the  Director, 
pursuant  to  paragraph  (b)  of  this  section, 
have  agreed  that  the  transfer  of  a 
product  otherwise  covered  by  these 
regu  ations  would  not  be  appropriate. 


(4)  The  agency  has  received 
appropriate  certification  from  a 
contractor,  grantee  or  other  external 
performer  of  federally  funded  research 
that  a  copy  has  been  sent  to  NTIS  or  one 
of  its  affiliates  within  the  appropriate 
time  period  pursuant  to  obligations 
incurred  in  the  applicable  funding 
agreement  {see  Appendix  to  this  part)  or 
pursuant  to  such  other  system  as  the 
agency  has  established  to  ensure  timely 
transfer. 

(b)  An  agency  and  the  Director  shall 
be  deemed  to  be  in  agreement  within 
the  meaning  of  paragraph  (a)(3)  of  this 
section  if  the  Director  has  not  objected 
within  30  days  to  an  agency's  written 
notification  of  its  determination  that 
timely  transfer  of  a  product  or  category 
of  products  would  not  be  appropriate 
under  section  108  of  the  American 
Technology  Preeminence  Act.  Examples 
of  inappropriate  transfers  include: 

(1)  Transfers  that  could  cause 
signifirant  harm  to  an  agency's  existing 
dissemination  program  that  is 
successfully  operating  on  a 
reimbursable  or  cost  recovery  basis  and 
for  which  special  arrangements  that 
would  permit  supplemental  distribution 
by  NTIS  cannot  be  negotiated. 

(2)  Federally  funded  STEI  that  has 
received,  or  is  likely  to  receive, 
widespread  distribution  to  most 
potential  users  at  no  charge. 

(3)  Federally  funded  STEI  protected 
by  copyright  for  which  no  license  has 
been  reserved  to  the  Government  that 
would  allow  distribution  by  it. 

§  1 1 60.8    Appointment  of  Agency  liaison 
officers. 

(a)  The  head  of  each  agency  shall 
appoint  or  designate  an  officer  or 
employee  to  serve  as  the  STEI  Liaison'. 
The  Liaison  shall — 

(1)  In  cooperation  with  the  Director, 
determines  what  products  or  summaries 
generated  at  government-owned 
facilities  shall  be  transferred  to  NTIS  on 
an  ongoing  basis; 

(2)  Determine  which  funding 
agreements  are  to  require  contractors 
and  grantees  to  submit  products  directly 
to  NTIS  (for  which  purpose  the 
Appendix  to  this  part  contains 
suggested  language  that  agencies  may 
wish  to  include  in  applicable  funding 
instruments);  and 

(3)  To  the  extent  authorized  by  the 
head  of  the  agency,  enter  into 
appropriate  agreements  with  the 
Director  and  perform  any  other  agency 
responsibilities  described  in  these 
regulations. 

(b)  A  liaison  officer  may  be  appointed 
for  a  major  unit  or  component  of  an 
agency  if  the  Director  and  head  of  the 


parent  agency  agree  this  would  further 
the  purposes  of  this  regulation. 

Slisas    AfflHates. 

(a)  The  Director  may  recognize  any 
operating  unit  of  a  federal  agency  or 
private  sector  partner  as  an  affiliate  for 
the  purpose  of  receiving,  on  behalf  of 
NTIS,  any  STEI  product  that  is  required 
to  be  transferred  under  these  regulations 
if  the  unit  and  NTIS  have  executed  an 
appropriate  agreement  or  memorandum 
of  understanding  for  the  ongoing 
transfer  of  all  STEI  products  they 
receive  in  a  timely  manner  and  agrees 
to  assume  the  role  of  an  affiliate. 

(b)  A  transfer  by  an  agency  to  an 
approved  affiliate  shall  be  deemed  a 
transfer  to  NTIS  within  the  mea/iing  of 
these  regulations. 

§  1 180.10    NTIS  Permanent  Repository. 

Only  those  products  accepted  by 
NTIS  will  be  maintained  as  part  of  its 
permanent  repository.  A  produa  will  be 
considered  to  have  been  accepted  by 
NTIS  once  it  has  been  announced  as 
being  available  from  NTIS.  NTIS  will 
advise  agency  STEI  liaisons  of  those 
products  transferred  to  NTIS  for  sale 
that  are  not  accepted  by  NTIS. 

§1130.11    Relation  to  other  laws  and 
procedures. 

(a)  Nothing  in  these  regulations  is 
intended  to  compel  the  transfer, 
production  or  dissemination  of  any 
information  that  is  required  by  law  to  be 
withheld  or  which  the  agency  is 
authorized  to  withhold  from  the  public, 
or  to  compel  the  transfer  of  a  research 
product  not  intended  by  the  agency  for 
public  dissemination. 

(b)  Nothing  in  these  regulations  is 
intended  to  require  an  agency  to  use 
NTIS  as  its  exclusive  distribution 
system. 

(c)  No  contractor,  grantee,  or 
employee  of  a  Federal  agency  shall 
submit'  a  final  STEI  product  directly  to 
NTIS  unless  authorized  to  do  so  by  an 
appropriate  officer  or  employee  of  the 
agency  or  the  funding  instrument  (see 
Appendix  to  this  part).  In  the  case  of  the 
Department  of  Defense,  approval  must 
be  obtained  from  the  Administrator  of 
the  Defense  Technical  Information 
Center. 

(d)  Nothing  in  this  regulation  exempts 
federal  agencies  from  compliance  with 
laws  applicable  to  federal  records  under 
title  44,  United  States  Code,  or 
regulations  issued  by  the  National 
Archives  and  Record  Administration  |36 
CFR  chap.  Xn). 

Appendix  to  Part  1180 — Sample  Contract 
Provision  for  Producti  Produced  by 
Contractora  or  Grantees 
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Agencies  electing  to  allow  their 
contractors,  grantees,  etc.  to  submit  final 
products  directly  to  NTIS  are  encouraged  to 
employ  a  provision  similar  to  the  following 
in  the  applicable  funding  agreement: 

"The  (contractor)/(recipient)  shall  certify  to 
the  (contracting)(grants)  officer  with  each 
request  for  payment  or  reimbursement  that — 

"(1)  a  copy  of  all  scientific,  technical  and 
engineering  information  products  created  or 
finalized  in  whole  or  in  part  with  the  funds 
requested  has  been  or  will  be  transferred  to 
NTIS  or  a  recognized  affiliate  (at  the  same 
time  that  it  is  provided  to  the  sponsoring 
agency)  (when  the  agency  has  determined 
that  the  product  is  approved  for  public 
dissemination]  but  no  later  than  fifteen  days 
after  it  is  first  made  available  for  public 
dissemination  through  any  other  distribution 
channel,  and 

"(2)  NTIS  has  been  advised  as  to  whether 
the  product  is  protected  by  copyright  and,  if 
so,  a  copy  of  the  terms  of  any  licenses 
reserved  to  the  Government." 

|FR  Doc.  93-10963  Filed  5-10-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(Release  No.  34-32265,  International  Series 
Release  No.  541,  File  No.  S7-18-93] 

RIN  3235-AF88 

Exemption  of  the  Securities  of  the 
Kingdom  of  Spain  Under  the  Securities 
Exchange  Act  of  1934  for  Purposes  of 
Trading  Futures  Contracts  on  Those 
Securities 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  amendment  and 

solicitation  of  public  comments. 

SUMMARY:  The  Commission  proposes  for 
comment  and  amendment  to  Rule  3al2- 
8  ("Rule")  that  would  designate  debt 
obligations  issued  by  the  Kingdom  of 
Spain  ("Spain")  as  "exempted 
securities"  for  the  purpose  of  marketing 
and  trading  of  futures  contracts  on  those 
securities  in  the  United  States.  The 
amendment  is  intended  to  permit 
futiu«s  on  Spanish  government  debt  to 
be  traded  in  the  U.S.  This  change  is  not 
intended  to  have  any  substantive  effect 
on  the  operation  of  the  Rule. 
DATES:  Comments  should  be  submitted 
by  Jtme  10, 1993. 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington.  DC  20549.  All 
comments  should  refer  to  File  No.  S7- 
18-93,  and  will  be  available  for  public 
inspection  at  the  Commission's  Public 


Refierence  Room,  450  Fifth  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Walinskas,  Esq.,  Attorney, 
Branch  of  Options  Regulation,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission  (Mail  Stop  5-1), 
450  Fifth  Street  NW.,  Washington,  DC 
20549,  at  202/504-2545. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Under  the  Commodity  Exchange  Act 
("CEA"),  it  is  imlawful  to  trade  a  futures 
contract  on  any  individual  security, 
unless  the  seouity  in  question  is  an 
exempted  seouity  (other  than  a 
municipal  security)  under  the  Seciuities 
Act  of  1933  ("Securities  Act")  or  the 
Sectirities  Exchange  Act  of  1934 
("Exchange  Act").  Debt  obUgations  of 
foreign  governments  are  not  exempted 
securities  under  either  of  these  statutes. 
The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
however,  has  adopted  Rule  3al2-8  (17 
CFR  240.3al2-8)  ("Rule")  under  the 
Exchange  Act  to  designate  debt 
obligations  issued  by  certain  foreign 
governments  as  exempted  securities 
xmder  the  Exchange  Act  solely  for  the 
purpose  of  marketing  and  trading 
futures  contracts  on  those  securities  in 
the  United  States.'  As  amended,  the 
foreign  governments  listed  in  the  Rule 
are  Great  Britain,  Canada.  Japan. 
Australia,  France,  New  Zealand, 
Austria.  Denmark.  Finland,  the 
Netherlands,  Switzerland.  Germany,  the 
Republic  of  Ireland,  and  Italy  (the 
"fourteen  designated  countries").  As  a 
result,  futures  contracts  on  the  debt 
obligations  of  these  countries  may  be 
sold  to  U.S.  persons,  as  long  as  the  other 
terms  of  the  Rule  are  satisfied.^ 

The  Commission  today  proposes  an 
amendment  to  Rule  3al2-8.  The 
proposed  amendment  would  add  the 
debt  obligations  of  Spain  to  the  list  of 
countries  whose  debt  obUgations  are 
exempted  by  Rule  3al2-8.  In  order  to 
qualify  for  the  exemption,  futures 
contracts  on  debt  obligations  of  Spain 
would  have  to  meet  all  the  other 
existing  requirements  of  the  Rule. 

n.  Backgroimd 

Section  2(a)(l)(B){v)  of  the  CEA. 
which  was  adopted  as  part  of  the 


Futures  Trading  Act  of  1982,3  provides 
that  it  is  unlawful  to  trade  a  futures 
contract  on  an  individual  seciuity 
unless  that  security  is  an  exempted 
seouity  imder  Section  3  of  the 
Securities  Act  or  Section  3(a)(12)  of  the 
Exchange  Act.*  These  sections  of  the 
Securities  Act  and  the  Exchange  Act 
explicitly  designate  certain  securities, 
including  government  seciuities  and 
municipal  securities,  as  exempted 
securities.  Seciuities  issued  by  foreign 
governments,  however,  are  not 
"government  securities"  within  the 
meaning  of  the  federal  securities  laws. 
Therefore,  seciuities  issued  by  foreign 
governments  are  not  deemed  to  be 
exempted  securities  under  the  statutory 
language. 

Section  3(a)(12)  of  the  Exchange  Act, 
however,  provides  the  Commission  the 
authority  to  designate  other  securities  as 
exempted  securities,  either 
unconditionally  or  for  specifted 
purposes.'  Rule  3al2-8  was  adopted  in 
1984^  pursuant  to  this  exemptive 
authority  in  order  to  provide  limited 
relief  from  the  CEA's  prohibition  on 
futures  overlying  individual  securities.' 
As  originally  adopted,  the  Rule 
provided  that  debt  obligations  of  the 
United  Kingdom  of  Great  Britain  and 
Northern  Ireland,  and  Canada  would  be 
deemed  to  be  exempted  securities, 
solely  for  the  purpose  of  permitting  the 
offer,  sale,  and  confirmation  of 
"qualifying  foreign  futures  contracts"  on 


>  Under  the  Rule,  the  trading  in  the  United  States 
of  futures  on  govenunent  securities  exempted  by 
the  Rule  is  permitted  only  on  or  through  a  board 
of  trade. 

'  See  infra  note  8  and  accompanying  text  for  a 
discussion  of  the  other  terms  of  the  Rule  that  must 
be  satisfied  before  these  contracts  may  be  marketed 
or  traded  in  the  United  States. 


'  Pub.  L  97-444.  96  SUt  2294.  7  U.S.C.  1  et  seq. 
(codified  at  7  U.S.C.  2(a)l. 

*  Section  2(a)(l)(B)(v)  of  the  CEA.  7  U.S.C.  2a(v), 
provides  that  "(njo  person  shall  offer  to  enter  into, 
enter  into,  or  confirm  the  execution  of  any  contract 
of  sale  (or  option  on  such  contract)  for  future 
delivery  of  any  security,  or  interest  therein  or  based 
on  the  value  thereof,  except  an  exempted  security 
under  section  3  of  the  Securities  Act ...  or  section 
3(a)(12)ofthe.  .  .  Exchange  Act .  .  .  ." 

'  Section  3(a)(12)  of  the  Exchange  Act  provides 
that  the  term  "exempted  security"  includes  "such 
other  securities  *  *  *  as  the  Commission  may,  by 
such  rules  and  regulations  as  it  deems  consistent 
with  the  public  interest  and  the  protection  of 
investors,  either  unconditionally  or  upon  specified 
terms  and  conditions  or  for  stated  periods,  exempt 
from  the  operation  of  any  one  or  more  provisions 
of  this  title  which  by  their  terms  do  not  apply  to 
an  'exempted  security'  or  to  'exempted  securities.' " 
15  use.  78c(a)(12). 

'  See  Securities  Exchange  Act  Release  Nos.  20708 
("Adopting  Release")  (March  2, 1984),  49  FR  8595 
(March  8, 1984)  and  19811  ("Proposing  Release  ") 
(May  25, 1983),  48  FR  24725  (June  2,  1983). 

'  In  approving  the  Futures  Trading  Act  of  1982, 
Congress  expressed  its  understanding  that  neither 
the  SEC  nor  the  Commodity  Futures  Trading 
Commission  ("CFTC")  had  intended  to  bar  the  sale 
of  futures  on  debt  obligations  of  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  to 
U.S.  persons,  and  its  expectation  that 
administrative  action  would  be  taken  to  allow  the 
sale  of  such  futures  contracts  in  the  United  States. 
See  Proposing  Release,  supra  note  7,  48  FR  at  24725 
(citing  128  Cong.  Rec.  H7492  (daily  ed.  September 
23, 1982)  (statements  of  Representatives  Daschle 
and  Wirth)]. 
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such  securities,  so  long  as  the  seciuities 
in  question  were  neither  registered 
under  the  Securities  Act  of  1933  nor  the 
subject  of  any  American  depositary 
receipt  so  registered.  A  futures  contract 
on  such  a  debt  obligation  is  deemed 
under  the  Rule  to  be  a  "qualifying 
foreign  futures  contract"  if  the  contract 
is  deliverable  outside  the  United  States 
and  is  traded  on  a  board  of  trade.^ 

The  conditions  imposed  by  the  Rule 
were  intended  to  facilitate  the  trading  of 
futures  contracts  on  foreign  government 
securities  without  sacrificing  the 
longstanding  policy  under  the  federal 
securities  laws  of  requiring  foreign 
government  securities  to  comply  with 
the  basic  requirements  of  the  federal 
securities  laws  in  order  to  be  marketed 
and  traded  in  the  United  States. 
Accordingly,  the  conditions  set  forth  in 
the  Rule  were  designed  to  ensure  that, 
absent  registration,  a  domestic  market  in 
imregistered  foreign  government 
securities  would  not  develop,  and  that 
markets  for  futures  on  these  instruments 
would  not  be  used  to  avoid  the 
registration  requirements  and  other 
provisions  of  the  federal  securities  laws. 

At  the  time  the  Commission  originally 
proposed  Rule  3al2-8.  it  recognized 
that  the  Rule  might  need  to  Ije  amended 
at  some  later  date  in  order  to  include 
debt  obhgations  of  other  foreign 
governments  within  its  coverage.® 
Subsequently,  the  Commission 
amended  the  Rule  to  include  debt 
securities  issued  by  Japan,  Australia. 
France.  New  Zealand,  Austria, 
Denmark.  Finland,  the  Netherlands. 
Switzerland.  Germany,  the  Republic  of 
Ireland,  and  Italy.'" 


'  At  originally  adopted,  the  Rule  required  thai  the 
board  of  trade  be  located  In  the  country  that  issued 
the  uf.derlying  securities.  This  requirement  was 
eliminated  in  1967.  See  Securities  Exchange  Act 
Release  No.  24209  (March  12.  1987).  52  FR  8675 
(Marah  20,  1907). 

•  See  Proposing  Release,  supra  note  6.  48  KR  at 

24729-27. 

'"As  originally  adopted,  the  Rule  applied  only  to 
British  and  Canadian  government  securities.  See 
Adopting  Release,  supra  note  6.  In  1986.  the  Rule 
was  amended  to  include  Japanese  government 
securities.  See  Securities  Exchange  Act  Release  No. 
23423  duly  11.  1986).  51  FR  25996  Ouly  18.  1986) 
In  19^7.  the  Rule  was  amended  to  include  debt 
securities  issued  by  Australia.  France,  and  New 
Zealand.  See  Securities  Exchange  Act  Release  No. 
25072  (October  29.  1987).  52  FR  42277  (November 
4.  1987).  In  1988.  the  Rule  was  amended  to  include 
debt  securities  issued  by  Austria.  Denmark. 
Finland,  the  Netherlands.  Switzerland,  and  West 
Germany.  See  Securities  Exchange  Act  Release  No. 
26217  (October  26,  1988).  53  FR  43860  (October  31, 
1988).  In  1992  the  Rule  was  again  amended  to  (1) 
include  debt  securities  offered  by  the  Republic  of 
Ireland  and  Italy.  (2)  change  the  country 
designation  of  "West  Germany"  lo  the  "Federal 
Republic  of  Germany."  and  (3)  replace  all 
references  to  the  informal  names  of  the  countries 
listed  lo  the  Rule  with  references  to  their  official 
names  See  Securities  Exchange  Act  Release  No. 
30166  (January  6.  1992).  57  FR  1375. 


in.  Discussion 

The  London  International  Financial 
Futures  and  Options  Exchange 
("UFFE")  has  proposed  trading  a 
futures  contract  based  on  Spanish 
Government  bonds  denominated  in 
Pesetas.  Futures  overlying  Spanish 
Government  bonds  are  currently  only 
traded  on  Mercado  de  Futuros 
Financieros  ("Meff"),  a  Spanish 
financial  futures  exchange  located  in 
Barcelona.  Spain. 

The  Commission  today  proposes  to 
add  Spain  to  the  list  of  countries  already 
included  in  the  Rule.  Under  the 
proposed  amendment,  the  existing 
conditions  set  forth  in  the  Rule  (j.e ,  that 
the  underlying  securities  not  be 
registered  in  the  U.S..  that  the  futures 
contracts  require  delivery  outside  the 
U.S..  and  that  the  contracts  be  traded  on 
a  board  of  trade)  would  continue  to 
apply.  This  should  ensure  that  a 
domestic  market' in  the  unregistered 
foreign  sovereign  debt  of  Spain  does  not 
develop."  Therefore,  the  proposed 
amendment  should  pose  no  risk  for 
investors  in  the  U.S.  securities  market. 

In  proposing  to  extend  the  exemption 
afforded  by  the  Rule  to  the  debt 
obligations  of  Spain,  the  Commission 
believes  that  in  this  context  there  are  no 
material  differences  between  the 
sovereign  debt  securities  of  Spain  and 
the  debt  securities  of  the  fourteen 
designated  countries.  In  amending  the 
Rule  to  exempt  the  debt  securities  of 
Austria.  Denmark.  Finland,  the 
Netherlands,  Switzerland.  (West] 
Germany,  the  Republic  of  Ireland,  and 
Italy,  the  Commission  noted  that  the 
long-term  sovereign  debt  of  those 
countries  was  rated  in  one  of  the  two 
highest  rating  categories  by  at  least  two 
nationally  recognized  statistical  rating 
organizations.'^  Spain's  long-term 
sovereign  debt  obligations  are  rated  in 
one  of  the  two  highest  rating  categories 


' '  The  marketing  and  trading  of  foreign  futures 
contracts  also  is  subject  to  regulation  by  the  CFTC 
In  particular,  section  4b  of  the  CEA  authorizes  the 
CFTC  to  regulate  the  offer  and  sale  of  foreign 
futures  contracts  to  U.S.  residents,  and  Rule  9  (17 
CFR  30.9).  promulgated  under  section  2(a)(1)(A)  of 
the  CEA.  is  intended  to  prohibit  fraud  in  connection 
w-ith  the  offer  and  sale  of  futures  contracts  executed 
on  foreign  exchanges.  Additional  rules  promulgated 
under  2(aMl)(A)  of  the  CEA  govern  the  domesUc 
offer  and  sale  of  futures  and  options  contracts 
traded  on  foreign  boards  of  trade.  These  rules 
require,  among  other  things,  tiiat  the  domestic  offer 
and  sale  of  foreign  futures  be  effected  through  CFTC 
registrants  or  through  entities  subject  to  a  foreign 
regulatory  framework  comparable  to  that  governing 
domestic  futures  trading.  See  17  CFR  30.3.  30.4.  and 
30.5(1991). 

"See  Securities  Exchange  Act  Release  No.  26217 
(October  26. 1988).  53  FR  43860  (October  31.  1968). 
(Austna.  t)enmark.  Finland,  the  Nelheriands, 
Switzerland,  and  (West)  Germany).  See  Securities 
Exchange  Act  Release  No.  30166  (January  6.  1992). 
57  FR.  1375  (Republic  of  Ireland  and  Italy). 


by  at  least  two  nationally  recognized 
statistical  rating  organizations.*'  For 
purposes  of  the  Rule,  the  Commission  is 
aware  of  no  other  material  differences 
between  the  debt  obligations  of  Spain 
and  the  debt  obligations  of  the  fourteen 
designated  countries.  Moreover,  there 
are  no  readily  apparent  legal  or  policy 
reasons  for  denying  U.S.  investors  the 
ability  to  trade  futures  contracts  on  debt 
securities  issued  by  Spain.  Furthermore, 
the  availability  of  new  hedging  vehicles 
should  allow  investors  to  take  advantage 
of  the  increasing  globalization  of  the 
world's  securities  markets.  Accordingly, 
the  Commission  believes  preliminarily 
that  the  debt  obligations  of  Spain 
deserve  the  same  regulatory  treatment 
under  the  Rules  as  the  debt  obligations 
of  Spain. 

The  Commission  seeks  comments  on 
the  desirability  of  adding  the  debt 
securities  of  Spain  to  the  Rule 
Commentators  may  wish  to  discuss 
whether  there  are  any  legal  or  policy 
reasons  for  distinguishing  between 
Spain  and  the  fourteen  designated 
countries  for  purposes  of  the  Rule. 

IV.  Cost/Benefit  Analysis 

The  Commission  believes  that  the 
proposed  amendments  may  generate 
significant  benefits  for  U.S.  investors.  If 
adopted,  the  proposed  amendments 
would  allow  U.S.  boards  of  trade  to  offer 
in  the  United  States,  and  U.S.  investors 
to  trade,  a  greater  range  of  futures 
contracts  on  foreign  government  debt 
obligations.  As  a  result.  U.S.  investors 
would  be  able  to  hedge  positions  in 
foreign  government  debt  obligations 
more  effectively,  as  well  as  lo  establish 
positions  in  derivative  products  on  such 
securities. 

The  Commission  does  not  anticipate 
that  the  proposed  amendments  would 
result  in  any  cost  for  U.S.  investors  or 
others.  The  proposed  amendments 
would  impose  no  recordkeeping  or 
compliance  burdens,  and  merely  would 
provide  a  limited  purpose  exemption 


"Spain's  long-term  sovereign  debt  is  rated  Aa2 
by  Moody"!  Investors  Service  ("Moody's")  and  AA 
by  Standard  and  Poor's  ("SAP").  Under  Moody's 
rating  criteria,  debt  which  is  rated  Aaa  it  judged  to 
be  of  the  highest  quality  and  debt  which  is  raiea 
Aa  IS  judged  to  be  of  high  quality  by  all  standards. 
Aaraied  debt  is  judged  to  be  of  lower  quality  than 
Aaa-rated  debt  because  (1)  The  margins  of 
protection  for  debt  rated  Aa.  however,  may  not  be 
as  large  as  in  tiie  hignest  rated  debt  (Aaa).  or  (2)  Uie 
fluctuation  of  protective  elements  may  Oe  of  greater 
amplitude  for  Aa-rated  instruments:  or  (3)  other 
elements  may  be  present  which  make  th?  long-term 
risk  appear  somewhat  larger  than  the  Aaa  securities. 
Under  SAP's  criteria,  an  issuer  of  debt  which  is 
rated  AAA  has  an  extremely  strong  capacity  to  pay 
interest  and  repay  principal  and  an  issuer  of  debt 
which  IS  rated  AA  has  a  very  strong  capacity  to  pay 
interest  and  repay  principal.  A  debt  issue  that  is 
rated  AA  differs  from  the  highest  rated  Issue* 
(AAA)  only  to  a  small  degree. 
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under  the  federal  securities  laws.  The 
restrictions  imposed  under  the  proposed 
amendments  are  identical  to  the 
restrictions  oirrenUy  imposed  under  the 
terms  of  the  Rule  and  are  designed  to 
protect  U.S.  investors,  both  by 
preventing  unregistered  debt  obligations 
of  Spain  from  trading  in  the  United 
States  and  by  requiring  that  futures  on 
those  securities  be  traded  on  boards  of 
trade. 

The  Commission  solicits  comments 
on  the  costs  and  benefits  of  the 
proposed  amendments  to  Rule  3al22-8. 
Specifically,  the  Commission  requests 
commentators  to  address  whether  the 
proposed  amendments  would  generate 
the  anticipated  benefits,  and  whether 
the  proposed  amendments  would 
impose  any  costs  on  U.S.  investors  or 
others. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  amendments 

Proposed  herein  would  not,  if  adopted, 
ave  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release  as 
Appendix  A. 

VI.  SUIutory  Basis 

The  amendments  to  Rule  Sal  2-8  are 
being  proposed  piusuant  to  15  U.S.C. 
78a  et  seq.,  particularly  sections  3(a)(12) 
and  23(a),  15  U.S.C.  78c(a)(12)  and 
78w(a). 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  the  Proposed  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  is  proposing 
to  amend  part  240  of  chapter  11,  title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATKSNS.  SECURITIES 
EXCHANGE  ACT  OF  1834 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77), 
77i.  77eoe,  77ggg,  77nnn.  77g88.  77m.  78c, 
78d,  78i,  78j,  787,  78m.  78n,  78o,  78p,  788. 
78w.  78x.  787Ad),  79q,  79t.  80e-20.  80a-23, 
80a-29,  808-37. 80b-3. 80b-4,  and  80b-ll. 
unless  otherwise  noted. 
•        •        •        •        • 

2.  Section  240.3al2-8  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(l)(xiii),  removing  the 
period  at  the  end  of  paragraph  (a)(l)(xiv) 


and  adding  ";  or"  in  its  place,  and 
adding  paragraph  (a)(l)(xv)  to  read  as 
follows: 

f24a3«12-8    Exemiitlon  for  deelgnatad 
foreign  govanMitent  securMea  for  purpoaee 
of  future*  trading. 

(a)«  •  • 

(D*  '  ' 

(xv)  the  Kingdom  of  Spain. 

•        •        •        •        • 

Dated:  May  S,  1993. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

Note:  Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A  to  the  Preamble— Regulatory 
Flexibility  Act  Certification 

I,  Richard  C  Breeden,  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify,  pursuant  to  5  U.S.C  605(b).  that  the 
proposed  amendment  to  Rule  Sal  2-8 
("Rule")  under  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  set  forth  in 
Securities  Exchange  Act  Release  No.  32265, 
which  would  define  government  securities  of 
Spain  as  exempted  securities  under  the 
Exchange  Act  for  the  purpose  of  futures 
trading  on  such  securities,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  for  the  following 
reasons.  First,  the  proposed  amendment 
imposes  no  record-keeping  or  compliance 
burden  in  itself  and  merely  allows,  in  effect, 
the  marketing  and  trading  in  the  United 
States  of  futures  contracts  overlying 
government  securities  of  Spain.  Second, 
because  futures  contracts  on  the  fourteen 
countries  whose  debt  obiigaUons  are 
designated  as  "exempted  securities"  under 
the  Rule,  which  already  can  be  traded  and 
marketed  in  the  U.S.,  still  will  be  eligible  for 
trading  imder  the  proposed  amendment,  the 
proposal  will  not  affect  any  entity  currently 
engaged  in  trading  such  futiires  contracts. 
Third,  because  the  level  of  interest  presently 
evident  in  this  country  in  the  futures  trading 
covered  by  the  proposed  rule  amendment  is 
modest  and  those  primarily  interested  are 
large,  institutional  investors,  neither  the 
availability  nor  the  unavailability  of  these 
futiuvs  products  will  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities,  as  that  term  is  defined  for 
broker-dealers  in  17  CFR  240.0-10  and  to  the 
extent  that  it  is  defined  for  futures  market 
participants  in  the  Commodity  Futures 
Trading  Commission's  "Policy  Statement  and 
Establishment  of  Definitions  of  'Small 
Entities'  for  Purposes  of  the  Regulatory 
Flexibility  Act"' 

Dated:  May  4, 1993. 
Richard  Q  Breeden, 
Chairman. 

[FR  Doc  93-11108  Filed  5-10-93;  8:45  am] 
■tUMQ  COM  saia-ot-M 


*  45  FR  18618  CApril  30, 1982). 


17  CFR  Pwt  240 

[Releeae  No*.  33-6999;  34-32266; 
International  Seri**  R«l«as«  No.  542;  FM* 
No.  87-19-93] 

BIN  3235-AF52;  323S-AF53;  3235-AF54; 
3235-AF11 

ExMptlons  to  RulM  10t>-6, 10b-7,  and 
10b-8  Und«r  the  Securities  Exchange 
Act  of  1934  for  Oistributions  of  Foreign 
Securltiea  to  Qualified  Institutional 
Buyara 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rulemaking. 

SUUMARY:  The  Commission  is  proposing 
for  public  comment  exceptions  to  Rules 
10b-€,  lOb-7,  and  lOb-8  ("Trading 
Rules")  imder  the  Securities  Exchange 
Act  of  1934  in  connection  with 
distributions  of  seciirities  of  foreign 
issuers  eligible  for  resale  pursuant  to 
Rule  144 A  under  the  Securities  Act  of 
1933  made  exclusively  to  qualified 
institutional  buyers  ("QIBs")  in  the 
United  States.  The  proposed  exceptions 
would  permit  transactions  otherwise 
prohibited  by  the  Trading  Rules  during 
such  distributions  and  should  facilitate 
distributions  in  the  United  States  of 
foreign  securities  to  institutional 
investors.  The  Commission  also  is 
soliciting  comment  concerning  whether 
the  proposed  exceptions  should  be  more 
limited  in  scope  than  as  proposed,  or 
whether  the  Trading  Rules  should 
continue  to  apply  to  all  distributions  to 
QIBs  of  Rule  144A-eligible  foreign 
securities  in  the  United  States. 

DATES:  Comments  should  be  received  on 
or  before  July  12, 1993. 

AOOAESSES:  Comments  should  be 
submitted  in  tripUcate  to  Jonathan  G. 
Katz,  Secretary,  Secuirities  and  Exchange 
Commission,  450  Filth  Street  NW.,  Mail 
Stop  6-9,  Washington,  DC  20549  and 
should  refer  to  File  No.  S7-19-93.  All 
comment  letters  received  will  be 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Reference  Room,^  450  Fifth  Su«et  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Sanow,  Assistant  Director; 
David  A.  Hebner,  Branch  Chief;  or  Diane 
Mage  Roberts,  Attorney-Adviser,  Office 
of  Trading  Practices,  Ehvision  of  Market 
Regulation,  at  (202)  272-2M48, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Mail  Stop  5-1, 
Washington.  DC  20549. 


IMI 
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SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.RuIel44A 

In  April  1990,  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  adopted  Rule  144A ' 
under  the  Securities  Act  ofl933 
("Securities  Act").^  Rule  144A  provides 
a  non-exclusive  safe  harbor  from  the 
registration  requirements  of  the 
Securities  Act  for  resales  of  eligible 
restricted  or  unregistered  securities 
("Rule  144A-ehgible  securities")  to 
qualified  institutional  buyers  ("QIBs").' 
Rule  144 A  was  adopted  as  the  first  step 
towrard  achieving  a  more  liquid  and 
efficient  institutional  resale  market  for 
unregistered  securities.* 

One  of  the  purposes  of  Rule  144A  was 
to  encourage  foreign  issuers  to  access 
the  United  States  ("U.S.")  capital 
markets.'  Since  the  adoption  of  Rule 
144A.  approximately  $10.8  billion  of 
equity  and  debt  securities  relating  to 
more  than  138  foreign  issuers*  have 
been  sold  in  Rule  144A  placements.'' 

B.  Rules  10b-€.  lOb-7.  and  lOb-8 

Rule  lOb-6 '  under  the  Exchange  Act 
is  an  anti-manipulation  rule  that  is 


'  17  CFR  230.144A.  See  Securities  Act  Release 
No.  6862  (April  30. 1990),  55  FR  17933  ("Rule  144A 
Adopting  Release").  See  also  Securities  Act  Release 
No.  6806  (November  1.  1988),  53  FR  44016  (Rule 
144.\  proposing  release);  Securities  Act  Release  No. 
6839  Ouly  11.  1989).  54  FR  30076  (Rule  144A 
reproposing  release);  Securities  Act  Release  No. 
6963  (October  28. 1992).  57  FR  48721  (adopUng 
amendments  to  Rule  144A). 

^  15  U.S.C.  77a  et  seq. 

'To  qualify  for  the  exemption  pursuant  to  Rule 
144A,  an  offer  or  sale  of  securities  must  meet  the 
conditions  contained  in  paragraph  (d)  of  the  rule. 
Paragraph  (d)(3)  provides  that  the  securities  may 
not.  Bi  the  time  of  issuance,  be  securities  of  the 
saae  class  as  securities  listed  on  a  national 
securities  exchange  registered  under  Section  6  of 
the  Securities  Exchange  Act  of  1934  ("Exchange 
Act ').  15  U.S.C.  78a  ef  seq.,  or  quoted  in  a  U.S. 
automated  interdealer  quotation  system.  17  CFR 
230  144A(d)(3) 

Generally,  with  the  exception  of  registered 
broker-dealers,  an  entity  qualifying  as  a  QIB  must, 
in  the  aggregate,  own  and  invest  on  a  discretionary 
basis  at  least  SlOO  million  in  securities  of  issuers 
that  are  not  afhhated  with  that  entity.  Broker- 
dealers  registered  under  the  Exchange  Act  must 
own  or  invest  on  a  discretionary  basis  at  least  $10 
million  in  securities  of  issuers  that  are  not  affiliated 
with  that  broker-dealer.  17  CFR  230.144A(a)(l). 

*Rule  144A  Adopting  Release,  55  FR  at  17934. 

'W.  at  17939-40. 

*  As  of  April  1993.  approximately  $5.30  billion  in 
equity  and  $5.57  billion  in  debt  securities  of  foreign 
issuers  have  been  sold  in  Rule  144A  placements  in 
the  United  States. 

'A  "Rule  144A  placement"  is  a  transaction 
involving  the  sale  of  securities  eligible  for  resale 
pursuant  to  Rule  144A  which  the  market  or  market 
participants  have  identified  as  a  Rule  144A 
placement.  See  SEC,  Staff  Report  on  Rule  144A 
(January  27, 1993)("1993  Rule  144A  Report");  SEC. 
Staff  Report  on  Rule  144A  (September  30, 1991), 
(1991-921  Fed.  Sec.  L.  Rep.  (CCH)  184,918. 

•l7CFR240.10b-e 


intended  to  prevent  those  persons 
participating  in  a  distribution'  of 
securities  from  artificially  conditioning 
the  market  for  the  securities  in  order  to 
facihtate  the  distribution,  and  to  protect 
the  integrity  of  the  securities  trading 
market  as  an  independent  pricing 
mechanism. '°  Rule  10b-€  prohibits 
issuers,  underwriters,  prospective 
underwriters,  dealers,  brokers,  and  other 
persons  who  have  agreed  to  participate 
or  are  participating  in  the  distribution 
("distribution  participants")  and  their 
affiliated  purchasers  "  from  bidding  for 
or  purchasing,  or  inducing  others  to 
purchase,  the  securities  being 
distributed,  or  any  security  of  the  same 
class  and  series  as  the  securities  being 
distributed,  or  any  right  to  purchase 
such  security  (collectively,  "related 
securities"),  until  they  have  completed 
their  participation  in  the  distribution. '^ 
Rule  lOb-6  contains  several  exceptions 
to  its  general  prohibitions  that  are 
intended  to  permit  an  orderly 
distribution  of  securities  or  to  limit 
disruptions  in  the  market  for  the 
securities  being  distributed.'* 

Rule  lOb-7  applies  to  "any  person 
who,  either  alone  or  with  one  or  more 
persons,  directly  or  indirectly,  stabilizes 
the  price  of  a  security  to  facilitate  an 
offering  of  any  security."  '*  Stabihzing 
transactions  are  those  involving  "the 
placing  of  any  bid,  or  the  effecting  of 
any  purchase,  for  the  purpose  of 
pegging,  fixing  or  stabilizing  the  price  of 


'  For  purposes  of  Rule  lOb-6.  the  term 
"distribution"  means  an  offering  of  securities, 
whether  or  not  subject  to  lustration  under  the 
Securities  Act,  that  is  distinguished  from  ordinary 
trading  transactions  by  the  magnitude  of  the 
offering  and  the  presence  of  special  selling  efforts 
and  selling  methods.  17  CFR  240.10t>-6(c){5).  See 
also  Secxirities  Exchange  Act  Release  No.  19565 
(March  14.  1983),  48  FR  10628.  10630  ("1983  Rule 
lOb-6  Amendments  Release").  This  definition  of 
distribution  should  not  be  confused  with  the 
concept  of  distribution  applicable  for  Securities  Act 
purposes.  Rule  lOb-6  applies  to  a  distribution  (as 
defined)  that  is  structuiiBd  as  a  private  placemenL 
See,  e.g..  Letters  regarding  U.K.  Water  Privatization 
(November  22.  1989),  (1990)  Fed.  Sec.  L.  Rep.  (CCH) 
179,495  ("U.K.  Water  PrivaUzation  Letter");  Electro 
Funds  Corporation  (November  17, 1986).  [1986] 
Fed.  Sec.  L.  Rep  (CCH)  178.445. 

'°See  Securiues  Exchange  Act  Release  No.  31347 
(October  29,  1992).  57  FR  49039,  49040. 

"  "Affiliated  purchaser"  is  defined  in  17  CFR 
240.10b-6(c)(6).  Generally,  an  affiliated  purchaser 
includes  persons  acting  in  concert  with  a 
distribution  participant  and  an  affiliate  who 
directly  or  indirectly  controls  purchases  by  a 
distribution  participant,  or  whose  purchases  are 
controlled  by  or  are  under  common  control  with  a 
distribution  participanL  See  1983  Rule  lOb-6 
Amendments  Release,  48  FR  at  10632-33. 

"See  17CFR  240.l0b-6(c)(3).  See  SecuriUes 
Exchange  Act  Release  No.  5040  (May  18. 1954).  19 
FR  2966;  9  L.  Loss  ft ).  Seligman.  Securities 
Regulation  4015-44  (3d  ed.  1992). 

"See  Securities  Exchange  Act  Release  No.  32117 
(April  15,  1993),  58  FR  19598. 

"l7CFR240.10b-7. 


any  security."  '*  Rule  10b-7(c)  provides: 
"No  stabilizing  bid  shall  be  made  except 
for  the  purpose  of  preventing  or 
retarding  a  decUne  in  the  open  market 
price  of  a  security."  '*  Rule  lOb-7 
precludes  transactions  in  excess  of  those 
required  to  prevent  or  retard  a  decline 
in  the  market  price  or  those  which  raise 
the  maiicet  price  of  a  security  or  which 
create  a  false  or  misleading  appearance 
with  respect  to  the  market  for  a  security 
by  limiting  the  prices  at  which 
stabilizing  bids  may  be  entered  and  by 
requiring  certain  disclosure  regarding 
stabilizing  transactions. 

Rule  lOb-8  applies  to  "any  person 
participating  in  a  distribution  of 
securities  being  offered  through  rights 
on  a  pro  rata  basis  to  securities 
holders."  '^  Rule  lOb-8  places 
restrictions  on  the  prices  at  which  rights 
may  be  purchased  and  on  the  prices  that 
the  securities  being  distributed,  or 
securities  of  the  same  class  and  series, 
may  be  offered  or  sold.'*  Additional 
restrictions  apply  during  any  period 
when  the  price  of  the  security  is  being 
stabilized." 

Rules  lOb-6,  lOb-7,  and  lOb-8 
("Trading  Rules")  are  prophylactic  in 
nature  and  designed  to  protect  investors 
purchasing  a  security  in  a  distribution 
from  paying  a  price  that  has  been 
artificially  influenced  {i.e.,  raised  or 
supported)  by  those  persons  who  have 
the  greatest  incentive  to  engage  in 
manipulative  acti\ity.  Because  the 
Trading  Rules  protect  investors  against 
artificial  price  movements,  they 
promote  the  integrity  of  the  pricing 
process  and  public  confidence  in  the 
U.S.  securities  markets. 

C.  Application  of  the  Trading  Rules  to 
Distributions  of  Foreign  Securities  in  the 
United  States 

Since  shortly  after  the  adoption  of  the 
Trading  Rules  in  1955,  the  Commission 
has  taken  the  position  that,  with  respect 
to  distributions  of  foreign  securities 
occurring  in  the  United  States,  the 
Trading  Rules  apply  to  all  distribution 
participants  and  their  affiliated 
purchasers,  wherever  they  are  located  or 
effect  transactions.^  The  basis  for  this 
position  is  that  distribution  participants 
have  an  incentive  to  influence  the 
market  price  to  foster  a  successful 
distribution,  and  transactions  occurring 


"l7CFR240.10b-7(b)(3). 

"l7CFR240.10b-7(c). 

"l7CFR240.10b-8(a). 

"See  17  CFR  240.10b-«(b). 

'»See  17  CFR  240.10b-«(d). 

"See,  e.g..  Letters  regarding  Royal  Dutch 
Petroleum  Company  (Decemt>er  23. 1957);  Philips 
N.V.  (May  15. 1962).  Standard  Oil  Company  (New 
Jersey)  (February  6, 1970).  S.S.  Kresge  ft  Co.  (April 
14, 1972). 
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in  a  foreign  jurisdiction  can  affect  the 
mcirket  for  the  distribution  security  or  a 
related  security  in  the  United  States.^' 
Thus,  when  a  distribution  occ\irs  in  the 
United  States,  the  restrictions  of  the 
Trading  Rules  apply  to  the  activities  of 
non-U.S.  distribution  participants  and 
their  affiliated  purchasers  conducted 
outside  the  United  States. 

With  regard  to  Rule  144A,  the 
Q>nimission  has  stated: 

(Rule  144A]  will  have  no  effect  on  the 
application  of  Rule  lOb-6  under  the 
Exchange  Act  to  an  offer  or  sale  of  securities 
pursuant  to  Rule  144A  "that  is  distinguished 
from  ordinary  trading  transactions  by  the 
magnitude  of  the  offering  and  the  presence  of 
special  selling  efforts  and  selling  methods." 
•  *  *  It  is  unlikely,  however,  that  ordinary 
resale  transactions,  in  the  fonn  of  block 
trades  or  otherwise,  effected  in  compliance 
with  (Rule  144AI  would  fall  within  the 
definition  of  "distribution"  in  Rule  10b-€.^^ 

Thus,  with  respect  to  Rule  144A-6ligible 
securities  of  foreign  issuers  sold  in  the 
United  States,  the  prohibitions  of  the 
Trading  Rules  would  apply  to  the 
activities  of  U.S.  and  non-U.S. 
distribution  participants  and  their 
affiliated  purchasers,  and  restrict  their 
activities,  whether  or  not  effiected 
within  the  United  States,  only  where 
such  sales  constitute  a  distribution  for 
purposes  of  Rule  lOb-6. 

Tne  Securities  Industry  Association 
("SIA")  ^  has  expressed  concerns  about 
the  application  of  the  Trading  Rules  to 
non-registered  distributions  of  foreign 
securities  to  institutional  investors  in 
the  United  States.^  In  particular,  the 
SIA  argued  that  the  extraterritorial 
effects  of  the  Trading  Rules  in 
connection  with  private  placements  of 
Rule  144A-ehgible  securities  interferes 
with  customary  foreign  market 
practices.^  The  SIA  stated  that  the 


"  See.  e.g.,  Sectiritiw  Exdunge  Act  RbImm  ^4a 
29732  (January  8. 1991).  S«  FR  814. 815;  S«aihties 
Exchange  Act  Release  No.  31943.  5S  FR  132S8, 
13289  (March  10, 1993)  ("Cooling-off  Periods 
Release").  See  also  SEC  Staff  Report  to  the  Senate 
Comm.  on  Banking,  Housing  k  Urtx  AK  and  the 
House  Comm.  on  Energy  It  Com.  Concerning 
Internationalization  of  the  Securities  Markets,  at  V- 
77  (July  27,  1987). 

''Rule  144A  Adopting  Release,  S5  FR  at  17935 
n.l8. 

''The  SIA  is  a  trade  associatioo  representing  over 
600  securities  hnns  headquartered  throughout  the 
United  States  and  Canada. 

"  See  Letter  regarding  Application  of  Rules  10b- 
6, 10t>-7  and  lOb-8  to  Rights  Offerings  and  Rule 
144A  Transactions  Involving  Foreign  Securities 
(April  25, 1991),  [1991]  Fed.  Sac  U  Rep.  (CCH) 
179.729. 

"  For  example.  In  the  United  Kingdom,  the  rules 
of  the  London  Stock  Exchange  ("LSE")  are  designed 
to  prohibit  "fair  weather  market-making"  by 
effectively  preventing  a  member  firm  from  resuming 
market-making  activities  in  a  security  for  three 
months  if  the  member  firm  ceases  making  a  market 
in  the  security.  Moreover,  LSE  market-makers  do 
not  withdraw  from  the  market  while  participating 


application  of  the  Tiading  Rules  was 
causing  foreign  issuers  to  avoid  the  U.S. 
securities  markets,  and  the  consequence 
was  that  U.S.  investors  were  denied 
significant  investment  opportunities.^^ 

In  response  to  these  concerns,  the 
Commission  has  granted  a  number  of 
individual  and  class  exemptions  fi-om 
the  Trading  Rules."  One  of  the  most 
significant  exemptions  permits 
distribution  participants  and  their 
affiliated  purchasers  ^  to  engage  in  non- 
U.S.  transactions  during  the  period 
when  Rule  144A-eligible  foreign 
securities  are  being  sold  to  QIBs  in 
transactions  exempt  from  registration 
under  the  Securities  Act  pursuant  to 
Section  4(2)  or  Rule  144A  or  Regulation 
D  thereimder  ("SIA  Letter 
Exemptions")."  The  SIA  Letter 
Exemptions  are  subject  to  a  nimiber  of 
conditions,'*'  including  that  the 
exempted  transactions  be  effected  on  16 
foreign  securities  or  options  exchanges 
located  in  10  foreign  coimtries."  For 


in  a  purely  domestic  offering.  In  an  effort  to 
accommodate  differences  from  U.S.  requirements, 
the  Commission  has  granted  exemptions  to  LSE 
member  firms  to  engage  in  "passive  market- 
making"  when  they  would  otherwise  be  sub)ect  to 
Rule  I0l>-e  and  be  required  to  withdraw  from 
market -making.  See  Letter  regarding  the 
tntemational  Stock  Exchange  of  the  United 
Kingdom  and  the  Republic  of  Ireland  Limited  [now 
the  London  Stock  Exchange)  (September  29. 1967), 
(1987)  Fed.  Sec  L.  Rep.  (CCH)  178.713,  as  modified 
in  Letter  regarding  the  International  Stock  Exchai^ 
of  the  United  Kingdom  and  the  Republic  of  Ireland 
Limited  (October  14. 1988)  (available  on  LEXIS)  and 
Distributions  of  Certain  SEAQ  Securities  (December 
1, 1992)  (available  on  LEXIS). 

''The  SIA  also  noted  that  private  placements 
with  institutional  investors  were  effected  in  a 
manner  where  there  was  insufficient  time  to  request 
and  receive  a  written  exemption  from  or  no-action 
position  under  the  Trading  Rules  from  the 
Commiuion  staff.  Moreover,  the  SIA  ai^ued  that 
U.S.  broker-dealers  were  suffering  competitive 
injury  because  they  were  being  excluded  from 
participation  in  these  placements  of  foreign 
securities.  Lastly,  the  SIA  stated  that  because  the 
purchasers  of  such  securities  would  be  limited  to 
certain  sophisticated  investors,  the  protections  of 
the  Trading  Rules  were  unnecessary. 

'^  See  generally  Bergmann,  Lopez  t  Kelley,  "Anti- 
Manipulation  Rules  in  the  Context  of  Multinational 
Offerings,"  included  in  International  Securities 
Markets  67-91  (Practising  Law  Institute.  1991). 

"The  exemptions  do  not  apply  to  issuers  or 
issuer  affiliated  purchasers. 

'^  Letters  regarding  Application  of  Rules  lOb-6, 
lOb-7  and  lOb-^  to  Righu  Offerings  and  Rule  144A 
Transactions  Involving  Foreign  Securities  (January 
15, 1993);  and  (April  25, 1991),  [1991)  Fed.  Sec.  L. 
Rep.  (CCH)  179.729. 

.  '"The  SIA  Letter  Exemptions  also  are  limited  to 
distrit>utions  of  securities  of  issuers  with  an 
operating  history  of  at  least  three  years  and  which 
have  equity  securities  with  an  aggregate  market 
value  of  at  least  S150  million  held  worldwide  by 
non-affiliates  of  the  issuer.  In  addition,  persons 
relying  on  the  exemptions  are  required  to  provide 
written  notice  to  the  Commission's  Division  of 
Market  Regulation. 

"  The  16  foreign  securities  or  option  exchanges 
are:  the  SEAQ  or  SEAQ  Inlematiooal  systems  of  the 
London  Stock  Exchange,  the  London  International 


rights  offerings,  the  Commission  also 
exempted  from  the  Trading  Rules  all 
transactions  outside  the  United  States  in 
certain  foreign  securities  during  the 
period  when  new  securities  through 
rights  are  being  distributed  in  the 
United  States  to  institutional  accredited 
investors  "  in  transactions  exempt  from 
registration  under  the  Securities  Act  if, 
at  the  time  that  the  rights  distribution 
commences,  the  subscription  price  for 
the  new  securities  is  discounted  at  least 
8%  from  the  market  price  for  the 
outstanding  securities  ("8%  discount 
provision").  By  incorporating  these 
conditions  into  the  exemptions,  the  SIA 
Letter  Exemptions  permit  customary 
market  activities  in  foreign  jurisdictions, 
subject  to  conditions  designed  to  assure 
that  there  is  no  manipulative  effect  on 
the  market  in  the  United  States.'' 

Notwithstanding  these  developments, 
some  market  participants  continue  to 
assert  that  the  Trading  Rules  impede 
distributions  of  Rule  144A-eligible 
foreign  securities  in  the  United  States  to 
QIBs.  They  observe  that  the  SL\  Letter 
Exemptions  apply  to  transactions  on  a 
limited  number  of  foreign  exchanges, 
and  that  for  transactions  effected  on 
other  exchanges  distribution 


Financial  Futures  Exchange,  the  Montreal 
Exchange,  the  Toronto  Slock  Exchange,  the 
Vancouver  Stock  Exchange,  the  Tokyo  Stock 
Exchai>ge,  the  Amsterdam  Stock  Exchange,  the 
European  Options  Exchange,  the  Madrid  Stock 
Exchange,  the  Mexican  Stock  Exchange,  the  Oslo 
Stock  Exchange,  the  Paris  Stock  Exchange,  the 
Marche  des  Optioits  h4egociables  de  Paris,  the 
Buenos  Aires  Stock  Exchange,  the  Rio  de  )aniero 
Stock  Exchange,  and  the  Sao  Paolo  Stock  Exchange. 
The  Milan  Stock  Exchange  will  t>e  covered  when 
the  Commission  signs  an  Information  Sharing 
Agreement  with  Italy. 

These  foreign  securities  markets  are  characterized 
by,  inter  alia,  oversight  by  a  foreign  securities 
authority  ("FSA")  that  has  a  comprehensive 
information  sharing  and  enforcenoent  assistance 
agreement  or  understanding  with  the  Commission 
that  provides  the  Commission  with  the  ability  to 
obtain  transaction  information  when  securities 
prices  appear  to  have  been  manipulated  during  a 
U.S.  distribution  ("Information  Sharing 
Agreement").  An  FSA  includes  any  foreign 
government  or  any  governmental  body  or  regulatory 
organization  empowered  to  administer  or  enforce 
securities  laws.  Exchange  Act  §  3(a)(S0).  15  U.S.C 
78c(a)(50). 

"  "Institutional  accredited  investors"  are  those 
thatquaUfy  under  Rule  501(aXl).  (2).  (3),  (7)  or  (8) 
of  Regulation  D  under  the  Securities  Act  See  17 
CFR  230.501(a). 

-"The  Commission  has  received  notification  of 
reliance  on  the  SIA  Letter  Exemptions  in  12 
transactions,  all  of  which  involve  distributions  of 
equity  securities.  One  reason  for  such  a  small 
universe  may  be  that  a  significant  percentage  of  the 
Rule  144A  transactions  were  not  "distributions" 
within  the  meaning  of  Rule  10l>-6.  and  therefore 
did  not  require  relief  from  the  Trading  Rules.  Only 
about  10%  of  Rule  144A  transactions  involving 
foreign  securities  employed  the  SLA  Letter 
Exemptions,  and  the  Commission  is  soliciting  any 
empirical  data  concerning  the  adverse  effects  of  th« 
Trading  Rules  on  multinational  offerings,  mduding 
Rule  144A  transactions. 
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participants  and  their  affiliated 
purchasers  must  either  comply  with  the 
restrictions  of  the  Trading  Rules  or 
obtain  a  separate  exemption  from  the 
Commission.  They  further  claim  that 
some  foreign  issuers  either  omit  a  U.S. 
tranche  or  place  a  relatively  small 
amount  of  Rule  144A-eligible  securities 
in  the  United  States  to  avoid  application 
of  the  Trading  Rules. 

QIBs  presently  have  the  ability  to 
invest  in  foreign  securities  through 
purchases  abroad,  whether  or  not  a 
distribution  is  being  made  in  the  United 
States.  In  resales  of  Rule  144A-eligible 
foreign  securities  that  have  occurred  to 
date,  the  Trading  Rules  did  not  apply  if 
such  transactions  did  not  constitute  a 
"distribution"  in  the  United  States 
within  the  meaning  of  Rule  lOb-6.^  In 
these  instances.  QIBs  Would  not 
necessarily  have  had  any  of  the 
protections  of  the  Trading  Rules  when 
purchasing  foreign  securities. 

The  Commission  believes  that  it  is 
appropriate  at  this  time  to  seek  public 
comment  on  whether  the  Trading  Rules 
should  continue  to  apply  to 
distributions  of  Rule  144A-eligible 
foreign  securities.  Accordingly,  the 
Commission  has  determined  to  publish 
for  public  comment  proposed 
exceptions  to  the  Trading  Rules  that 
would  provide  broader  relief  than  is 
currently  available  under  the  SIA  Letter 
Exemptions. 

II.  Description  of  Proposed  Exceptions 

The  Commission  proposes  to  amend 
the  Trading  Rules  by  adding  new 
exceptions  that  would  permit  market 
activities  in  all  jurisdictions,  including 
the  United  States,  without  compliance 
with  the  Trading  Rules,  during 
distributions  of  Rule  144A-eligible 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in  Rule 
3b-4  under  the  Exchange  Act."  if  such 
securities  are  offered  and  sold  in  the 
United  States  solely  to  QIBs  in 
transactions  exempt  from  registration 
under  Section  4(2)  of  or  Rule  144A  or 
Regulation  D  under  the  Securities  Act 
("Rule  144A  DistribuUons").'*  Identical 
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**  In  detennining  whether  a  distribution  is 
present,  only  the  portion  of  the  securities  offered  in 
the  U.S.  wrould  be  considered.  For  purposes  of. Rule 
lOb-6.  the  offeror  would  have  to  take  into  account 
all  securities  concurrently  offered  by  the  offeror  in 
the  United  States,  including  securities  offered 
pursuant  to  exemptions  from  Securities  Act 
registration. 

"l7CFR240.3b-«(a),  (c). 

"15  U.S.C.  77d(2);  17  CFR  230.501  tlu-ough  508 
The  relief  available  under  the  proposed  exceptions 
would  also  be  available  for  related  securities. 
Transactions  effected  in  accordance  with  any 
.  exception  to  the  Trading  Rules,  however,  may  not 
be  engaged  in  for  the  purpose  of  creating  actual,  or 
apparent,  active  trading  in  or  raising  the  price  of  the 


exceptions  to  Rules  lOb-6.  lOb-7,"  and 
lOb-8  are  proposed." 

While  the  proposals  expand  the  relief 
granted  by  the  SIA  Letter  Exemptions, 
certain  limitations  have  been  retained. 
First,  the  proposed  exceptions  would  be 
limited  to  Rule  144A-eligible  securities 
of  a  foreign  government  or  a  foreign 
private  issuer.  Second,  the  proposed 
exceptions  are  available  only  for 
distributions  of  foreign  securities  that 
are.  in  the  United  States,  offered  and 
sold  exclusively  to-QIBs.  Third,  the 
proposed  exceptions  are  limited  to 
transactions  that  are  exempt  from 
Securities  Act  registration  in  the  United 
States  pursuant  to  Section  4(2), 
Regulation  D.  or  Rule  144A. 

With  respect  to  rights  offerings,  the 
proposed  exception  to  Rule  lOb-8 
would  expand  the  SIA  Letter 
Exemptions  by  eliminating  the  8% 
discount  provision." 


covered  securities.  See.  e.g.,  17  CFR  240.10b- 
6(a)(4),  240.10b-7(f). 

"  Since  stabilization  is  a  form  of  manipulation, 
the  Commission  solicits  comment  on  whether  it  is 
appropriate  to  provide  a  complete  exception  from 
Rule  lOb-7.  The  Commission  has  proposed 
amendments  to  Rule  lOb-7  and  published  an 
interim  staff  no-action  position  which  permit  a 
stabilizing  price  in  an  offering  of  a  foreign  security 
to  reflect  the  price  of  the  security  in  the  principal 
market  for  the  security,  if  the  principal  market  is 
located  in  a  specified  foreign  securities  market  (as 
defined  in  proposed  Rule  3b-lO,  Securities  • 
Exchange  Act  Release  No.  28733  (January  3,  1991). 
56  FR  820)  and  the  stabilizing  activity  otherwise 
complies  with  Rule  lOb-7.  See  Securities  Exchange 
Act  Release  No.  28732  (January  8, 1991),  56  FR  814 
("Rule  lOb-7  Release").  For  qualif>'ing 
distributions,  the  exceptions,  if  adopted,  would 
supersede  the  proposals  and  the  interim  no-action 
position  in  the  Rule  lOb-7  Release. 

"Rule  lOb-6  excepts  from  its  prohibitions 
transactions  in  investment  grade  nonconvertible 
debt  securities  and  investmeni  grade 
Qonconveriible  preferred  securities.  17  CFR 
240.10b-6(a)(4)(xiii).  Rule  144A  placemenU  of 
investment  grade  debt  and  preferred  equity  relating 
to  foreign  issuers  are  approximately  60%  of  the 
total  Rule  144A  debt  and  preferred  placements. 
1993  Rule  144A  Report.  Appendix  B.  For  this 
reason,  the  impact  of  Rule  lOb-6  on  distributions 
of  Rule  144A-eligible  foreign  nonconveriible  debt 
and  preferred  securities  appears  to  be  more  limited 
than  the  impact  on  Rule  144A  distributions  of 
foreign  equity  securities  (including  convertible 
securities).  While  the  disoission  of  the  proposed 
exceptions  and  the  solicitation  of  comments  in  this 
release  are  directed  principally  toward  distributions 
of  Rule  144A-eligible  foreign  equity  securities,  the 
proposed  exceptions  would  apply  to  distributions 
of  Rule  l44A-eligible  foreign  debt  securities  that  do 
not  qualify  for  the  investment  grade  exception  in 
the  rule.  The  Commission  solicits  comment  on  the 
proposed  exceptions  in  this  context. 

'*As  proposed,  the  exception  to  Rule  lOb-8 
requires  that  distributions  of  securities  through 
rights  be  made  exclusively  to  QIBs.  In  this  sense. 
the  proposed  exception  is  narrower  in  scope  than 
the  SIA  Letter  Exemptions  which  exempt 
distributions  of  securities  through  rights  to 
institutional  accredited  investors.  See  note  32 
supra.  The  SIA  Letter  Exemptioiu  relating  to 
distributions  of  securities  through  rights  will 
continue  to  be  available  In  addition  to  the  proposed 
exception. 


These  proposals  reflect  the 
Commission's  view  that  it  may  be 
appropriate  to  reduce  or  eliminate  the 
application  of  prophylactic  anti- 
manipulation  rules  that  interfere  with 
customary  and  legal  foreign  market 
practices  if  the  risk  of  manipulative 
effects  in  the  United  States  is  very  low. 
In  today's  internationalized  market, 
such  rules  may  make  it  more  difficult  to 
conduct  cross-border  transactions  in  the 
United  States.  It  is  essential  to  note  that 
adoption  of  these  exceptions  would  in 
no  manner  affect  the  continuing 
applicability  of  other  Exchange  Act 
provisions,  including  the  general 
antifraud  and  anti-manipulation 
provisions.*"  The  federal  securities  laws 
contain  a  strong  proscription  against  all 
manipulation,  and  the  Commission  has 
been  and  will  continue  to  be  vigorous  in 
enforcing  its  mandate  to  protect 
investors  in  U.S.  markets  from 
fraudulent  or  manipulative  conduct. 

III.  Discussion  and  Solicitation  of 
Comment 

The  development  of  the  Trading  Rules 
was  based  on  the  Commission's 
experience  that  bids  and  purchases  of 
the  offered  security  by  distribution 
participants  were  often  made  to 
influence  the  security's  price  in  order  to 
facilitate  the  distribution.  The  Trading 
Rules  are  designed  to  preclude  these 
manipulative  activities.  The 
Commission  believes  that  there  are  a 
variety  of  factors  that  could  serve  as  the 
basis  to  reduce  or  eliminate  the 
application  of  these  prophylactic  rules 
in  the  limited  context  of  offerings  of 
Rule  144A— eligible  foreign  securities 
offered  and  sold  exclusively  to  QIBs.*' 
These  factors  are  discussed  in  the 
following  sections. 

A.  The  Characteristics  of  Transactions 
Involving  Rule  144 A— Eligible  Securities 

Rule  144A  Distributions  are 
distinguished  in  a  number  of  respects 
from  public  offerings  and  other 
placements  in  the  United  States:  Rule 
144 A  Distributions  are  not  subject  to  the 
registration  provisions  of  the  Securities 
Act;  Rule  144A^-eligible  securities  are 
not  lifted  on  a  national  securities 
exchange  or  quoted  on  an  automated 
interdealer  quotation  system;  and  Rule 
144A  Distributions  are  limited  to  QIBs. 
Transactions  involving  Rule  144A — 
eligible  securities  have  been  examined 


'°E.g.,  Exchange  Act  section  10(b),  15  U.S.C 
78j(b),  and  17  CFR  240  lOb-5. 

*'  At  a  practical  matter,  the  Trading  Rules  and  the 
proposed  exceptions  affect  distributions  of 
securities  that  have  a  trading  market  prior  to  the 
distribution.  The  Trading  Rules  generally  have  no 
impact  on  initial  offerings  of  debt  or  equity.  See 
U.K.  Water  PrivatizaUon  Letter. 
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by  the  Commission.*^  As  of  November 
1992.  the  U.S.  Rule  144A  tranche  of 
multinational  offerings  of  foreign 
securities  has  ranged  from  a  small 
fraction  of  the  total  amount  of  securities 
offered  to  as  much  as  approximately 
80%  of  such  amount.  Issuers  and 
intermediaries  have  indicated  that 
prices  for  securities  sold  to  U.S. 
purchasers  in  Rule  144A  placements  are 
generally  the  same  as  the  prices 
established  for  the  non-U.S.  portion  of 
the  offering.*'  The  Commission  is 
unaware  of  any  complaints  or  lawsuits 
by  QIBs  claiming  that  foreign  market 
activities  improperly  influenced  the 
price  of  securities  during  Rule  144A 
Distributions  in  the  United  States.  The 
Commission  therefore  is  seeking 
comment  from  QIBs  and  other 
knowledgeable  market  participants  on 
these  points. 

B.  Liquidity  of  Securities  Offered 

The  Rule  144A  market  has  been 
utilized  by  numerous  foreign  issuers  to 
raise  capital  through  debt  and  equity 
financing  in  the  United  States. 
Generally,  these  foreign  issuers  are 
substantial  companies  with  liquid 
markets  for  their  equity  securities. 

Should  any  potential  conditions  to 
the  proposed  exceptions  focus  on  the 
liquidity  of  the  issuer's  securities  or 
similar  factors?  Under  such  an 
approach,  while  the  protections  of  the 
Trading  Rules  would  not  be  present,  the 
exceptions  would  be  limited  to  certain 
foreign  issuers  whose  securities  may  be 
less  likely  to  be  artificially  influenced 
by  foreign  practices  during 
distributions.  For  example,  should  the 
proposed  exceptions  be  limited  to  Rule 
144A-ehgible  foreign  seciirities  whose 
issuers  satisfy  a  public  float  test**  or 
that  satisfy  a  test  based  on  the  U.S. 
dollar  value  of  average  daily  trading 
volume?*' 


*' See.  eg..  1993  Rule  144A Report.  While 
significant,  the  total  dollar  value  of  Rule  144A 
placements  of  foreign  common  equity  is  small  in 
comparison  to  registered  offerings  ($5.3  billion 
compared  to  S3S.3  billion,  or  15%).  hi. 

"  1993  Rule  144A  Report  The  leport  also  states: 
"There  is  no  consensus  among  issuers  that  have 
told  securities  through  Rule  144A  placements 
which  were  not  part  of  worldwide  offerings  as  to 
whether  they  perceive  that  their  securities  were  • 
priced  more  favorably  or  otherwise  as  to  what  they 
believe  would  have  been  the  case  with  a  non-Rule 
144A  private  placement*  *  * .  There  is  a  similar 
lack  of  consensus  among  intermediaries,  who  have 
indicated  that  a  number  of  factors  influence  the 
pricing  decision,  such  as  relative  credit  quality, 
industry  trends,  cunent  home  country  and  world 
market  perfcBinaace,  and  timing."  Id.  at  17-18. 

*"  See.  e.g..  SLA  Letter  Exemptions  (requiring, 
among  other  things,  an  issuer  to  have  a  public  float 
of  $150  million  to  qualify  for  the  relief  granted 
therein).  See  oota  30  supra. 

*' See.  eg.,  Cooling-o£f  Periods  Release,  58  FR al 
13290-91  (permitting  use  of  a  two  busiitess  day 


C.  Availability  of  Market  Information 

It  appears  that  Rule  144A-eligible 
foreign  securities  that  have  been  sold  in 
the  United  States  generally  are  traded  in 
non-U.S.  markets  where  trading 
information  is  available  publicly. 
Moreover,  the  Commission  has 
Information  Sharing  Agreements  with 
FSAs  in  a  number  of  coimtries  where 
such  markets  are  located.** 

Should  the  proposed  exceptions  be 
available  only  for  foreign  securities 
whose  principal  market  publicly 
disseminates  transaction  information? 
Should  the  proposed  exceptions  require 
that  the  principal  market  for  the  issuer's 
securities  be  located  in  a  jurisdiction 
with  which  the  Commission  has  entered 
into  an  Information  Sharing  Agreement? 
Where  Information  Sharing  Agreements 
are  not  available,  should  the  proposed 
exceptions  alternatively  require 
distribution  participants  to  make  a 
specific  commitment  to  the  Commission 
to  maintain  and  produce  relevant 
records?  *'  If  such  requirements  were 
incorporated  into  the  proposed 
exceptions,  should  they  ha  hmited  to 
certain  distribution  participants,  such  as 
the  issuer,  the  underwriters,  members  of 
the  selling  group,  or  others? 

D.  Access  to  Information  by  Q^s 

Some  argue  that,  if  QIBs  have  the 
economic  leverage  to  obtain  whatever 
disclosure  they  need  about  the  issuer 
through  negotiation,  they  also  can 
ascertain  and  consider  for  themselves 
whether  and  how  the  foreign  market  for 
the  securities  they  are  purchasing  may 
be,  or  is  being,  conditioned  or 
stabilized.**  Bids  and  purchases  by 
distribution  participants  at  the  time  of 

!)ricing  the  offered  security  are  most 
ikely  to  influence  the  security's  price; 
however,  specific  information  about 
such  potentially  price-influencing 
transactions  may  be  unavailable  to 


cooling-off  period  for  distributions  of  foreign 
securities  with,  among  other  things,  a  US$250,000 
average  daily  trading  volume). 

^See  note  31  supra.  Currently,  the  Commission 
has  Information  Sharing  Agreements  with  the 
following  Jurisdictions:  Argentina;  Brazil;  Ontario, 
Quebec  and  British  Columbia;  France:  Japan; 
Mexico;  the  Netherlands;  Norway;  Spain;  and  the 
United  Kingdom.  When  effective,  the  Information 
Sharing  Agreement  the  Commission  has  negotiated 
with  Italy  also  will  qualify. 

*''  Cf.  Cooling-off  Periods  Release,  58  FR  at  13290- 
91. 

**In  the  Trading  Rules  context,  an  evaluation  of 
the  integrity  of  foreign  pricing  would  require,  at  a 
minimum,  information  about  and  an  analysis  of  the 
foreign  market,  including  but  not  limited  to  such 
information  as:  the  role  of  distribution  participants; 
whether,  to  what  extent,  and  when  they  engage  in 
market  activity  in  the  offered  security  during  a 
distribution;  and  whether,  and  to  what  extent,  such 
customary  market  practices  in  foreign  jurisdictiotu 
have  a  price  effect  on  the  offered  sectuity. 


investors  when  they  commit  to  purchase 
the  offered  security.** 

The  Commission  requests  comment 
on  the  type  and  adequacy  of  information 
available  to  QIBs  with  respect  to  foreign 
market  activities  and  the  extent  to 
which  QIBs  incorporate  this  information 
(or  the  lack  thereof)  in  their  purchasing 
decision, '^ 

rv.  General  SoUcitatioii  of  Comments 

The  Commission  is  still  considering 
how  the  Trading  Rules  should  be 
apphed  to  distributions  of  Rule  144A- 
eligible  securities  of  foreign  issuers 
exclusively  to  QIBs  in  the  United  States. 
The  Commission  soUcits  the  views  and 
comments  of  all  interested  parties, 
particularly  QIBs,  regarding  the 
proposed  exceptions  and  whether  the 
Commission  should  limit  the 
application  of  the  Trading  Rules  in  this 
context. 

The  Commission  especially  is 
interested  in  receiving  comments 
concerning  whether  the  Trading  Rules 
impede  access  to  Rule  144A-eIigible 
foreign  securities  or  whether  the 
Trading  Rules  provide  necessary 
protections  during  distributions  of  Rule 
144A-eligible  foreign  securities.  The 
Commission  also  is  interested  to  know 
how  frequently  QIBs,  either  on  their 
own  or  through  affiliates,  make 
purchases  abroad  in  offerings  of  foreign 
securities,  and  the  extent  to  which  the 
lack  of  application  of  the  Trading  Rules 
is  considered  in  connection  with  such 
purchases.  The  Commission  would  be 
interested  to  leam  of  examples  of 
multinational  offerings  of  foreign 
securities  where  a  RiUe  144 A  tranche 
was  not  offered  in  the  United  States,  or 
was  offered  in  a  reduced  amount, 
because  of  concerns  about  the  Trading 
Rules.  The  Commission  also  is 
interested  to  leam  of  any  examples  of 
arguably  manipulative  activity,  whether 
in  the  United  States  or  abroad,  by 
distribution  participants  during  a  Rule 
lOb-6  distribution  that  otherwise  was 
exempt  from  Seciuities  Act  registration. 


**  Of  course,  if  prices  are  being  manipulated,  that 
fact  is  unlikely  to  be  disclosed.  See,  e.g.,  Santa  Fe 
Indus..  Inc.  r.  Green,  430  U.S.  462, 477  (1977) 
(discussing  the  term  "manipulative"  in  the  context 
of  Rule  lOb-S  and  noting  that  "nondisclosure  is 
usually  esseotial  to  the  sticcess  of  a  manipulative 
scheme"). 

^Although  the  proposed  exceptions  do  not 
require  that  any  written  disclosure  documents  be 
provided  to  QIBs,  the  Commission  solicits  comment 
on  whether,  if  such  documents  are  used,  they 
should  contain  disclosure  that:  The  Trading  Rules 
are  not  applicable  to  the  distribution:  the  possibiUty 
of.  or  the  mtent  to  make,  bids  or  purchases  as 
permitted  by  foreign  laws  and  regulations;  and  that 
such  transactions  may  have  an  effect  on  the  market 
price  of  the  offered  security.  Cf.  Securities  Act 
Release  No.  6897,  58  FR  27582. 27589  (June  14, 
1991). 
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V.  Effects  on  Competition  and 
Regulatory  Flexibility  Act  Analysis 

Section  23(a)  of  the  Exchange  Act" 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act.  to 
consider  the  anticompetitive  effect  of 
the  rule,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits  to 
be  gained.  The  Commission  has 
considered  the  proposed  exceptions  in 
light  of  this  standard  and  believes, 
preliminarily,  that  if  adopted  they 
would  not  likely  impose  any  significant 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act  The  Commission 
solicits  comment  on  this  preliminary 
view. 

IQ  addition,  section  3(al  of  the 
Regulatory  Flexibility  Act  ("RFA")  '^ 
requires  the  Commission  to  undertake 
an  initial  regulatory-  flexibility  analysis 
of  the  impact  of  the  proposed 
exceptions  on  a  substantial  number  of 
small  entities.''  The  application  of  the 
RFA  to  the  proposed  exceptions  is 
limited.  Because  the  definition  of  QIB  in 
Rule  144A  generally  is  limited  to  those 
entities  that  in  the  aggregate  own  or 
invest  on  a  discretionary  basis  at  least 
$100  miUion  in  securities  of  unaffiliated 
entities  ($10  milUon  in  the  case  of  a 
broker-dealer).  Rule  144A  pertains  to 
resales  of  securities  to  substantial 
investors.  Although  Rule  144A  places 
no  similar  size  restrictions  on  placement 
ageots  that  may  resell  such  secimties,  it 
appears  that  Rule  144A  has  been 
utilized  by  substantial  U.S.  broker- 
dealars  to  resell  securities  of  substantial 
foreign  issuers.  Accordingly,  the 
Chairman  has  certified  that  the 
proposed  exceptions,  if  adopted,  would 
not  nave  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  copy  of  the  certification  can 
be  obtained  from  Diane  Mage  Roberts, 
Socyrities  and  Exchange  Commission, 
450  Fifth  Street  N\V.,  Mail  Stop  5-1, 
Washington,  DC  20549. 

VI.  Statutory  Basis  for  the  Proposals 

Rules  lGb-6,  lOb-7,  and  lOb-8  are 
proposed  to  be  amended  under  the 
Exchange  Act,  15  U.S.C.  78a  et  seq.,  and 
particularly  Sections  2,  3.  9(a)(6).  10(b). 
13(a),  15(c).  and  23(a)  of  the  Exchange 
Act,  15  U.S.C.  78b.  78c.  78i(a)(e),  7Bj(b), 
78m(e),  78o(c).  and  78w(a). 

List  of  Subjects  in  17  CFR  Part  240 

Brokers-Dealers.  Reporting  and 
Recordkeeping  requirements.  Securities. 
Issuers.  Fraud. 


"  IS  U.S.C  7»w(«)(2) 
«5U.S.C«03(a). 
"5  U.S.C  605(b). 


For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  propoang 
to  amend  title  17.  chapter  II  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  240-<3ENEHAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c,  77d.  77g,  77]. 
77s,  77eee,  77ggg,  77nnn,  77sss.  77ttt,  78c. 
78d,  73i,  78j.  78/.  78m,  78n,  78o,  78p.  78s, 
78w.  78x,  78//(d),  79q,  79t.  80a-20.  80a-23. 
80a-29,  80a-37,  80b-3,  80b-4  and  80t>-ll. 
unless  otherwise  noted. 

•  •         •         »         • 

2.  Section  240.10b-6  is  amended  by 
redesignating  paragraph  (i)  as  (j)  and 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

§  240.10b-6    Prohibitions  againet  trading 
by  persons  Interested  In  a  distribution. 

*  •        •         •         ■ 

(i)  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
seciuities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4,  eligible  for  resale  under 
§230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  qualified 
institutional  buyers,  as  defined  in 
§  230.144A(a)(l)  of  this  chapter,  in 
transactions  exempt  from  registration 
under  Section  4(2)  (15  U.S.C.  77d(2))  of 
the  Securities  Act  of  1933  or  §  230.144A 
or  Regulation  D  (§§  230.501-230.508)  of 
this  chapter, 

3.  Section  240.10b-7  is  amended  by 
redesignating  paragraph  (o)  as  (p)  and 
adding  a  new  paragraph  (o)  to  reed  as 
follows: 

§  240.1  Ob-7    Stabilizing  ;o  facilitate  a 
distribution. 

»         •         •         »        « 

(oj  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4,  eligible  for  resale  under 
§230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  qualified 
institutional  buyers,  as  defined  in 
§  230.144A(a)(l)  of  this  chapter,  in 
transactions  exempt  from  registration 
under  Section  4(2)  (15  U.S.C.  77d(2))  of 
tlie  Seciuities  Act  of  1933  or  §  230.144A 
or  Regulation  D  (§§  230.501-230.508)  of 
this  d^apter. 

4.  Section  240.10b-8  is  amended  by 
redesignating  paragraph  (f)  as  (g)  and 
adding  a  new  paragraph  (f)  to  read  as 
follows: 


S240.10b-a    Oistributionalltrou^  rights. 

(f)  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4.  eUgible  for  resale  under 
§  230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  qualified 
institutional  buyers,  as  defined  in 
§  230.144A(a)(l)  of  this  chapter,  in 
transactions  exempt  from  registration 
under  Section  4(2)  (15  U.S.C.  77d(2))  of 
the  Securities  Act  of  1933  or  §  230.144A 
or  Regulation  D  (§§  230.501-230. 5C8)  of 
this  chapter. 
•        •        •        •        • 

Dated:  May  5. 1993. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  93-11035  Filed  5-10-93:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

16  CFR  Part  284 

[Docket  No.  RM93-&-000] 

Revisions  to  Regulations 
Implementing  Section  5  of  the  Outer 
Continc.'ital  Shelf  Lands  Act; 
Correction 

May  5. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  which  was  published 
Tuesday.  April  27. 1993,  |58  FR  25583). 
The  notice  proposed  to  amend  certain 
regulations  and  remove  certain  other 
regulations  which  were  promulgated  to 
implement  section  5  of  the  Outer 
Continental  Shelf  Lands  Act. 
FOn  FURTHER  INFORMATION  CONTACT: 
Connie  Caldwell,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426;  (202)  208- 
1022. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  ail 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
docummt  during  normal  business  hours 
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in  room  3104.  941  North  Capitol  Street, 
NE..  Washington.  DC  20426. 

The  Conunission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  fonnal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
iising  a  personal  computer  vdth  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can^lso  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
OPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Errata  Notice  to  Notice  of  Proposed 
Rulemaking 

The  Reporting  Requirements  section 
of  the  Notice  of  Proposed  Rulemaking 
issued  in  this  docket  on  April  21, 1993, 
and  published  at  63  FERC 1  61,098,  is 
corrected  to  read  as  follows: 

n.  Reporting  Requirements 

The  proposed  rule,  if  adopted,  would 
eliminate  regulations  that  the 
Commission  prelimincuily  believes  are 
no  longer  appropriate  or  necessary  in 
light  of  certain  superseding  and  related 
regulations  estabhshed  by  the 
Commission's  Order  No.  636.  The 
proposed  rule  will  have  no  impact  on 
the  public  reporting  burden  imder 
FERC-545  (1902-0154).  Order  Nos.  509 
and  509-A  required  only  a  one-time 
tariff  filing  for  which  adjustment  to 
FERC-545  has  previously  been  made. 
Similarly,  no  change  in  biutlen  is 
associated  with  the  capacity  allocation 
requirements  because  of  previous 
adjustments  to  FERC-545  total  reporting 
burden.  Total  rejKjrting  burden  under 
FERC-454  (ciurently  estimated  at 
170,585  hours  annually)  reflects  the 
regulations  established  by  the 
Commission  in  Order  No.  636.  Send 
comments  regarding  this  burden 
estimated  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426  (AttenUon:  Michael  Miller, 
Information  PoUcy  and  Standards 
Branch,  (202)  208-1415).  and  to  the 
FERC  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget, 

Washington,  DC  20503. 

LoteD.Cuhell. 

Secretary. 

(PR  Doc.  93-11073  Filed  5-10-93;  8:45  am) 

MJJNO  cooe  «ri7-oi-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
[DoD  6010J-R] 
RIN0720-AA16 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Specialized  Treatment  Services; 
Nonavalllbility  Statements;  Peer 
Review  Organization  Program; 
Supplemental  Care 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule: 
establishes  a  Specialized  Treatment 
Services  Program,  imder  which 
CHAMPUS  beneficiaries  in  need  of 
certain  highly  speciaUzed  medical  care 
will  be  referred  to  specially  designated 
national  or  regional  treatment  facilities; 
implements  recent  legislation  giving 
DoD  authority  to  consider  the 
availability  of  care  from  designated 
civilian  provider  networks  in 
considering  whether  to  issue 
nonavailability  statements  authorizing 
CHAMPUS-covered  care  from  any 
civilian  provider;  expands  services 
subject  to  nonavailabiUty  statement 
requirements;  revises  a  number  of 
procedures  applicable  to  the  CHAMPUS 
Peer  Review  Organization  program;  and 
expands  reliance  on  CHAMPUS 
payment  rules  and  procedures  for 
purposes  of  the  supplemental  care 
program,  which  applies  to  services 
provided  by  civilian  providers  to  active 
duty  members  and  certain  other  patients 
referred  by  military  providers. 
DATES:  Written  comments  must  be 
received  on  or  before  June  10. 1993. 
ADDRESSES:  Office  of  the  Qvilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Office  of 
Program  Development.  Aurora.  CO 
80045-6900.  For  copies  of  the  Federal 
Register  containing  this  proposed  rule. 
contact  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

The  charge  for  the  Federal  Register  is 
$4.50  for  each  issue  payable  by  dieck  or 
money  order  to  the  Superintendent  of 
Documents. 


FOR  FURTHER  WFORMATKM  CONTACT: 
Steve  Ullie,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Afiiairs), 
telephone  (703)  695-3350. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  CHAMPUS 
contractor. 

SUPPLEMENTARY  INFORMATION: 

I.  Provisions  of  Proposed  Rule 

A.  Specialized  Treatment  Services 
Program  (Proposed  §  199.4  (a)  (10)  and 
(ID) 

The  proposed  rule  would  establish  a 
new  program  called  the  Specialized 
Treatment  Services  (STS)  Program.  This 
program  would  utilize  two  new 
statutory  authorities  included  in  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1992.  These  are  the 
authority  to  expand  the  normal  40-miIe 
catchment  area  for  purposes  of 
Nonavailability  Statement  requirements 
(appUcable  during  fiscal  years  1992  and 
1993)  and  the  authority  to  consider  also 
the  availability  of  care  in  a  designated 
civilian  provider  network  when 
determining  whether  to  issue  a 
Nonavailability  Statement.  These 
authorities  are  at  10  U.S.C.  sections 
1079(a)(7)  and  1105.  Rules  for  the  STS 
Program  are  set  forth  in  proposed 
§  199.4(a)  (10)  and  (11). 

Under  the  STS  Program,  as  proposed, 
certain  military  treatment  facilities. 
based  on  demonstrated  capability,  will 
be  designated  as  Specialized  Treatment 
Services  Centers  for  certain  highly 
specialized  types  of  medical  care.  For 
example,  for  extremely  specialized 
procedures  such  as  specific  organ 
transplants,  one  or  more  military  STS 
Centers  may  be  designated  for  the 
United  States.  If  so,  beneficiaries 
requiring  an  organ  transplant  will,  if 
medically  appropriate,  be  referred  to 
that  center. 

Other  types  of  procedures,  less 
extraordinary  than  transplants,  but  still 
highly  specialized,  may  be  referred  to  a 
military  STS  Center  within  a  regional 
catchment  area  of  an  approximately  300 
mile  radius  of  the  military  STS  Center. 
An  example  of  this  type  of  care  could 
be  open  heart  surgery.  The  mechanism 
for  these  referrals  will  be  similar  to  the 
familiar  Nonavailability  Statement,  with 
the  difference  being  that  for  designated 
highly  speciahzed  care,  the  catchment 
area  will  not  be  the  normal  40-mile 
radius  area  around  a  military  hospital, 
but  a  nationwide  or  regional  catchment 
area. 

In  cases  in  which  the  needed  care 
cannot  be  provided  by  a  designated 
military  STS  Provider,  but  can  be 
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provided  in  a  similarly  designated 
civilian  Specialized  Treatment  Service 
Center,  the  referral  will  be  made  to  that 
facility. 

As  with  the  routine  type  of 
Nonavailability  Statement  within  a  40- 
mile  catchment  area,  if  the  needed  care 
cannot  be  provided  by  either  a  military 
or  civilian  STS  Center,  a  Nonavailability 
Statement  will  be  issued,  allowing  the 
beneficiary  to  receive  the  care  from  any 
civilian  facility  that  is  an  authorized 
CHAMPUS  provider  for  that  service. 
Similarly,  if  the  care  can  be  provided  by 
a  designated  military  or  civilian  STS 
Center,  a  NonavailabiUty  Statement  will 
be  denied  and  the  beneficiary  will  not 
be  authorized  to  use  CHAMPUS  benefits 
if  the  care  is  obtained  elsewhere. 

Recognizing  that,  even  in  cases  in 
which  care  would  be  available  from  a 
designated  STS  Center,  there  may  be 
good  reasons  to  waive  the  requirement 
because  of  medical  factors  or  personal 
or  family  hardship,  the  proposed  rule 
includes  specific  procedures  for  waivers 
to  be  requested  and  granted. 

The  proposed  rule  contains  other 
significant  specifications  regarding  the 
scope  and  operation  of  the  proposed 
STS  Program. 

B.  Additional  Nonavailability  Statement 
Requirements  (Proposed  Revisions  to 
§§  199.4(a)(9)  and  199.4(a)(ll)) 

The  proposed  rule  would  expand  the 
requL^ements  for  nonavailability 
statements  for  outpatient  care  to  include 
most  outpatient  surgery,  major 
diagnostic  procedures  (endoscopic 
procedures  and  invasive  radiologic 
procedures),  certain  courses  of  therapy, 
and  routine  prenatal  care.  CHAMPUS 
beneficiaries  would  be  required  to 
obtain  such  services  in  the  military 
treatment  facility  unless  they  had  other 
primary  insurance  coverage. 

C.  Quality  and  Utilization  Review  Peer 
Review  Organization  Program  (Proposed 
Re\isions  to  §  199.15) 

The  CHAMPUS  Quality  and 
Utilization  Review  Peer  Review 
Organization  Program  has  been  in 
operation  for  several  years,  several  times 
expanded  to  cover  additional  activities. 
In  connection  with  ongoing  program 
improvements,  quality  and  utilization 
review  activities  under  CHAMPUS  will 
again  expand.  For  this  reason,  proposed 
revisions  to  §  199.15  of  the  CHAMPUS 
regulation  address  a  number  of  rules 
and  procedures  concerning  this 
program. 

Tne  principal  thrust  of  these 
proposals  is  to  establish  a  common  set 
of  rules  and  procedures  for  all  of  the 
utilization  and  quality  review  activities 
under  CHAMPUS.  Tliis  includes 


functions  conducted  by  regional 
contractors  whose  sole  responsibilities 
are  under  this  program  (previously 
referred  to  as  Peer  Review 
Organizations:  now  called  Regional 
Review  Centers)  and  similar  activities 
conducted  by  contractors  with  broad 
health  care  management 
responsibihties. 

Included  in  the  proposed  rule  is  a 
provision  that  would  apply  current 
procedures  for  Umitations  on 
beneficiary  liability  in  connection  with 
health  care  services  determined  to  have 
been  not  medically  necessary  to  all 
utilization  review  activities  under 
CHAMPUS.  Similarly,  broad  authority 
for  requiring  preauthorization  approvals 
will  be  established.  Services  actually 
subject  to  preauthorization  requirements 
may.  subject  to  the  approval  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  vary  in  different  localities,  but 
medical  standards  and  basic  rules  and 
procedures  will  be  the  same. 

The  proposed  rule  also  includes  a 
number  of  detailed  provisions 
concerning  payment  reductions  when 
providers  fail  to  comply  with  required 
utilization  review  procedures,  special 
procedures  in  cases  in  which  peer 
review  activities  are  carried  out  by 
contractors  with  broad  responsibilities 
for  the  delivery  and  financing  of 
services,  and  other  matters. 

D.  Application  of  Additional  CHAMPUS 
Payment  and  Related  Rules  to 
Supplemental  Care  Program  (Proposed 
Revisions  to  §199.16) 

As  part  of  the  Department  of  Defense's 
ongoing  efforts  to  improve  coordination 
between  miUtary  treatment  faciUties  and 
CH.\MPUS — the  proposed  rule  would 
expand  on  the  current  practice  of  using 
CHAMPUS  payment  rules  to  reimburse 
providers  for  care  provided  to  active 
duty  members  uncier  the  Supplemental 
Care  Program.  This  is  currently  the 
practice  with  respect  to  all  inpatient 
hospital  care  covered  by  the  CHAMPUS 
DRG-based  payment  system. 

The  proposed  rule  would,  under  the 
authority  of  10  U.S.C.  1074(c).  extend 
this  practice  to  all  services  provided  by 
CHAJvIPUS-authorized  providers  to 
active  duty  members  (and  in  other 
special  cases  involving  military 
treatment  facility  patients  referred  for 
civilian  health  care  services  but  not 
disengaged  from  the  MTF).  Waiver 
authority  exists  to  exceed  CHAMPUS 
allowable  payment  amounts  if  necessary 
to  assure  availability  of  services. 
Because  CHAMPUS  allowable  payment 
amounts  are  quite  reasonable,  we 
believe  that  the  vast  majority  of 
providers  will  accept  thiase  payment 
amounts  for  care  provided  to  active  duty 


members  of  the  uniformed  services,  and 
waivers  will  be  needed  very  rarely. 

E.  Other  Provisions  of  the  Proposed  Rule 

The  proposed  rule  contains  a  number 
of  other  provisions,  including  some 
proposed  technical  and  conforming 
amendments.  These  include  the 
following: 

•  Certain  preadmission  authorization 
requirements  for  mental  health  services 
would  conform  with  similar 
requirements  for  other  services.  See 
proposed  §  199.4{a)(12){ii)(B). 

•  Provisions  generally  making 
preauthorization  approvals  valid  for  90 
days  would  be  replaced  by  a  general  30 
day  standard,  which  may  be  varied 
based  on  the  circumstances  presented  in 
any  given  case.  See  proposed 

§§  199.4(b)(4)(viii)(D).  199  7(f)(l)(ii), 
and  199.15(b)(4)(ii). 

•  A  long-standing  CHAMPUS 
interpretation  of  applicable  legal 
requirements  would  be  expressly  stated 
in  the  rule  concerning  the  general 
impermissibility  of  waiving  beneficiar>' 
cost  sharing  requirements.  See  proposed 
§199.4(0(9). 

•  A  60-day  deadline,  similar  to  a 
Medicare  requirement,  would  be 
established  for  hospitals  to  request 
reclassification  of  a  claim  into  a  higher 
weighted  DRG. 

n.  Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
for  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would  result  in  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more,  or  have  other 
substantial  impacts.  The  Regulatory 
Flexibility  Act  (RFA)  requires  that  each 
Federal  agency  prepare,  and  make 
available  for  public  comment,  a 
regulatory  flexibility  analysis  when  ttie 
agency  issues  a  regulation  which  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  is  not  a  major  rule  under  the 
provisions  of  Executive  Order  12291. 
Nor  would  it  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Further,  this  proposed  rule 
imposes  no  additional  information 
collection  requirements  on  the  public 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3511). 

This  is  a  proposed  rule.  PubUc 
comments  are  invited.  All  comments 
will  be  considered.  A  discussion  of  the 
major  issues  revised  by  public 
comments  will  be  included  with 
issuance  of  the  final  rule,  anticipated 
approximately  30  days  aAer  the  end  of 
the  comment  period. 
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List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance,  and  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

PART  19»-[AMENDE0] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301, 10  U.S.C  1079, 
1086. 

2.  Section  199.2(b)  is  proposed  to  be 
amended  by  adding  the  following 
definition  in  alphabetical  order  to  read 
as  follows: 

f199JZ    Definitions. 


(b)  *  •  • 

Specialized  Treatment  Service  Center. 
A  miUtary  or  civilian  medical  treatment 
faciUty  specifically  designated  piu^uant 
to  §  199.4  (a)(10)  or  {a)(ll)  to  be  a 
referral  center  for  certain  highly 
specialized  care. 

3.  Section  199.4  is  proposed  to  be 
amended  by  revising  the  heading  for 
paragraph  (a)(9),  by  revising  paragraph 
(a)(9)(i)(C)  and  removing  the  Note  at  end 
of  that  paragraph,  by  adding  a  new 
paragraph  (a)(9)(i)(D),  by  revising 
paragraphs  {a)(10)  and  (a)(ll),  paragraph 
(a)(12)(ii){B).  and  paragraph  (a)(13).  by 
adding  a  new  paragraph  (a)(14),  by 
revising  paragraph  (b)(4)(viii)(D),  by 
removing  the  Note  at  the  end  of 
paragraph  (f)(6),  and  by  adding  a  new 
paragraph  (f)(9)  to  read  as  follows: 

S 1 99.4    Basic  program  t>enefits. 

(a)  General.  *  *  * 

(9)  Nonavailability  Statements  within 
a  40-mile  catchment  area.  •  •  • 

(i)  Rules  applicable  to  issuance  of 
Nonavailability  Statements  (NAS)  (DD 
Form  1251).  •  •  * 

(C)  An  NAS  is  also  required  for 
selected  outpatient  procedures  if  such 
services  are  not  available  at  a  Uniformed 
Service  facihty  (excluding  facihties 
which  are  exclusively  outpatient 
clinics)  located  within  a  40-mile  radius 
(catchment  area)  of  the  residence  of  the 
beneficiary.  This  does  not  apply  to 
emergency  services  or  to  other  services 
for  which  another  insurance  plan  or 
program  provides  the  beneficiary 
primary  coverage.  Any  changes  to  the 
selected  outpatient  procedures  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  effective  date  of 
the  change  by  the  ASD(HA).  The 
selected  outpatient  procedures  will  be 
uniform  for  all  CHi^^US  beneficiaries. 
The  selected  outpatient  procediu^s  shall 
be  limited  to  the  following: 


(1)  Outpatient  surgery.  All  siugical 
procedures  performed  on  an  outpatient 
basis  in  a  hospital  or  freestanding 
ambulatory  surgery  center. 

(2)  Major  diagnostic  procedures. 
Computerized  tomography  (CT) 

scanning  and  magnetic  resonance 
imaging  (MRI),  endoscopic  procedures, 
including  cystoscopy,  colonoscopy,  and 
upper  gastrointestinal  endoscopy,  and 
invasive  radiologic  procedures, 
including  angiography,  venography,  and 
percutaneous  CT  or  ultrasound-guided 
biopsies.  ^ 

(3)  Courses  of  therapy.  Chemotherapy 
or  radiation  therapy,  renal  dialysis, 
courses  of  physical  therapy  longer  than 
5  visits,  courses  of  mental  heal& 
therapy  longer  than  5  visits,  and  allergy 
treatments. 

[4]  Routine  prenatal  care. 

(5)  Partial  hospitalization  care. 

(O)  In  addition  to  Nonavailability 
Statement  requirements  set  forth  in 
paragraph  (a)(9)  of  this  section, 
additional  Nonavailability  Statement 
requirements  are  estabhsbed  pursuant 
to  paragraph  (a)(10)  of  this  section  in 
connection  with  highly  specialized  care 
in  expanded  catchment  areas  and 
paragraph  (a)(ll)  of  this  section  in 
connection  with  the  availability  of  care 
(specialized  and  nonspecialized)  in 
designated  civiUan  provider  networks. 

(10)  Nonavailability  Statements  in 
regional  catchment  areas  for  highly 
specialized  care  available  in  selected 
military  Specialized  Treatment  Service 
Centers. 

(i)  Specialized  Treatment  Service 
Centers.  Specialized  Treatment  Service 
Centers  may  be  designated  for  certain 
high  cost,  high  technology  procedures. 
The  purpose  of  such  designations  is  to 
concentrate  patient  referrals  for  certain 
highly  specialized  procedures  which  are 
of  relatively  low  incidence  and/ or 
relatively  high  per-case  cost  and  which 
require  patient  concentration  to  permit 
resource  investment  and  enhance  the 
effectiveness  of  quality  assurance 
efforts. 

(ii)  Designation.  Selected  military 
treatment  facilities  will  be  designated  by 
the  Assistant  Secretary  of  Defense 
(Health  Affairs)  as  Specialized 
Treatment  Service  Centers  for  certain 
procedures.  These  designations  will  be 
based  on  the  highly  specialized 
capabilities  of  these  selected  facilities. 

(iii)  Organ  transplants  and  similar 
procedures.  For  organ  transplants  and 
procedures  of  similar  extraordinary 
sp)ecialization,  mihtary  Spedahzed 
Treatment  Service  Centers  may  be 
designated  for  a  nationwide  catchment 
area,  covering  all  50  states,  the  District 
of  Columbia  and  Puerto  Rico  (or. 


alternatively,  for  any  portion  of  such  a 
nationwide  area). 

(iv)  Other  highly  specialized 
procedures.  For  other  highly  specialized 
procediues,  miUtary  Specialized 
Treatment  Service  Centers  will  be 
designated  for  regional  catchment  areas 
of  up  to  approximately  300  miles  radius. 
The  exact  geographical  area  covered  for 
each  Specialized  Treatment  Service 
Center  will  be  identified  by  reference  to 
State  and  local  governmental 
jurisdictions,  zip  code  groups  or  other 
method  to  describe  an  area  within  an 
approximate  radius  of  300  miles  from 
the  facility.  In  paragraph  (a)(10)  of  this 
section,  this  catchment  area  is  referred 
to  as  a  "regional  catchment  area". 

(v)  NAS  requirement.  For  procedures 
subject  to  a  nationwide  catchment  area 
Nonavailability  Statement  requirement 
under  paragraph  (a)(10)(iii)  of  this 
section  or  a  regional  catchment  area 
Nonavailability  Statement  requirement 
under  paragraph  (a)(10)(iv)  of  this 
section,  CHAMPUS  cost  sharing  is  not 
allowed  imless  a  Nonavailability 
Statement  has  been  issued.  This  rule  is 
subject  to  the  exceptions  set  forth  in 
paragraph  (a)(10)(vi)  of  this  section. 
This  NAS  requirement  is  a  general 
requirement  of  the  CHAMPUS  program. 

(vi)  Exceptions.  Nationwide 
catchment  area  Nonavailability 
Statements  and  regional  catchment  area 
Nonavailability  Statements  are  not 
required  in  any  of  the  following 
circumstances: 

(A)  An  emergency. 

(B)  When  another  insurance  plan  or 
program  provides  the  beneficiary 
primary  coverage  for  the  services. 

(C)  A  case-by-case  waiver  is  granted 
based  on  a  medical  judgment  made  by 
the  commander  of  the  Specialized 
Treatment  Service  Center  (or  other 
official  designated  for  this  purpose)  that, 
although  the  care  is  available  at  the 
facility,  it  would  be  medically 
inappropriate  because  of  a  delay  in  the 
treatment  or  other  special  reason  to 
require  that  the  Specialized  Treatment 
Service  Center  be  used;  or 

(D)  A  case-by-case  waiver  is  granted 
by  the  commander  of  the  Specialized 
Treatment  Service  Center  (or  other 
official  designated  for  this  purpose)  that, 
although  the  care  is  available  at  the 
facility,  use  of  the  facility  would  impose 
exceptional  hardship  on  the  beneficiary 
or  the  beneficiary's  family. 

(vii)  Waiver  process.  A  process  shall 
be  established  for  beneficiaries  to 
request  a  case-by-case  waiver  under 
paragraphs  (a)(10)(vi)  (C)  and  (D)  of  this 
section.  This  process  shall  include: 

(A)  An  opportimity  for  the  beneficiary 
(and/or  the  beneficiary's  physician)  to 
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submit  information  the  beneficiary 
believes  justifies  a  waiver. 

(B)  A  written  decision  from  an  official 
designated  by  the  commander  of  the 
Specialized  Treatment  Service  Center 
on  the  request  for  a  waiver,  including  a 
statement  of  the  reasons  for  the 
decision. 

(C)  An  opportunity  for  the  beneficiary 
to  appeal  an  unfavorable  decision  to  the 
commander  of  the  Specialized 
Treatment  Service  Center  (or  to  another 
official  not  involved  in  the  initial 
decision);  and 

(D)  A  written  decision  on  the  appeal, 
including  a  statement  of  the  reasons  for 
the  decision. 

(viii)  Notice.  The  Assistant  Secretary 
of  Defense  (Health  Affairs)  will  annually 
publish  in  the  Federal  Register  a  notice 
of  all  military  Specialized  Treatment 
Service  Centers,  including  a  listing  of 
the  several  procedures  subject  to 
nationwide  catchment  area 
Nonavailability  Statements  «md  the 
highly  specialized  procedures  subject  to 
regional  catchment  area  Nonavailability 
Statements. 

(ix)  Specialized  procedures.  Highly 
specialized  procedures  that  may  be 
established  as  subject  to  regional 
catchment  area  Nonavailability 
Statements  are  limited  to: 

(A)  Medical  and  surgical  diagnoses 
requiring  inpatient  hospital  treatment  of 
an  unusually  intensive  nature, 
documented  by  a  DRG-based  payment 
system  weight  (pursuant  to 

§  199.14(a)(1))  for  a  single  DRG  or  a 
aggregation  DRG  weight  for  a  category  of 
DRGs  of  at  least  2.0  (i.e.,  treatment  is  at 
least  two  times  as  intensive  as  the 
average  CHAMPUS  inpatient  case). 

(B)  Diagnostic  or  therapeutic  services, 
including  outpatient  services,  related  to 
such  inpatient  categories  of  treatment. 

(C)  Other  procedures  which  require 
highly  specialized  equipment  the  cost  of 
which  exceeds  $1,000,000  (e.g.. 
lithotriptor,  positron  emission 
tomography  equipment)  and  such 
equipment  is  underutilized  in  the  area; 
and 

(D)  Other  comparable  highly 
specialized  procedures  as  determined 
by  the  Assistant  Secretary  of  Defense 
(Health  Affairs). 

(x)  Quality  standards.  Any  facility 
designated  as  a  military  Specialized 
Treatment  Service  Center  under 
paragraph  (a)(10)  of  this  section  or  as  a 
civiUan  Specialized  Treatment  Service 
Center  under  paragraph  (a)(ll)  of  this 
section  shall  be  required  to  meet  quality 
standards  established  by  the  Assistant 
Secretary  of  Defense  (Health  Affairs).  To 
the  extent  feasible,  quality  standards 
shall  be  based  on  nationally  recognized 
standards. 


(xi)  NAS  procedures.  The  provisions 
of  paragraphs  (a)(9)(ii)  through  (a)(9)(v) 
of  this  section  regarding  procedures 
applicable  to  Nonavailability  Statements 
shall  apply  to  expand  catchment  area 
Nonavailability  Statements  required  by 
paragraph  (a)(10)  of  this  section. 

(11)  Consideration  of  availability  of 
care  in  civilian  preferred  provider 
networks  in  connection  with  insurance 
of  Nonavailability  Statements. 

(i)  General  requirement.  With  respect 
to  any  health  care  service  subject  to  a 
Nonavailability  Statement  requirement 
under  paragraph  (a)(9)  of  this  section 
(regarding  care  within  a  40-mile 
catchment  area)  or  paragraph  (a)(10)  of 
this  section  (regarding  national  or 
regional  catchment  areas  for  highly 
specialized  care),  in  determining 
whether  to  issue  a  Nonavailability 
Statement,  the  commander  of  the 
military  treatment  facility  may  consider 
the  availability  of  services  from  selected 
civilian  health  care  providers  within  the 
same  catchment  area.  If  the  commander 
determines  that,  although  the  services 
are  not  available  for  a  military  treatment 
facility,  the  services  are  available  from 
such  a  selected  civilian  provider,  the 
commander  may  deny  a  Nonavailability 
Statement.  If  a  Nonavailability 
Statement  is  denied  on  this  basis. 
CHAMPUS  cost  sheuing  is  not  allowed 
if  the  services  are  not  obtained  from  the 
designated  civilian  provider. 

(iij  Exceptions.  In  cases  in  which 
Nonavailabihty  Statements  under 
paragraphs  (a)(9)  and  a(10)  of  this 
section  are  not  required  because  of 
emergency  or  because  another  insurance 
plan  or  program  provides  the 
beneficiary  primary  coverage  for  the 
services,  paragraph  (a)(ll)  of  this 
section  does  not  apply.  In  addition,  a 
Nonavailability  Statement  may  not  be 
withheld  on  the  basis  of  paragraph 
(a)(ll)  of  this  section  in  any  of  the 
following  circumstances: 

(A)  A  case-by-case  waiver  is  granted 
based  on  a  medical  judgment  made  by 
the  commander  (or  other  official 
designated  for  this  purpose)  of  the 
military  treatment  facility  (or 
Specialized  Treatment  Service  Center) 
that,  although  the  care  is  available  from 
a  designated  civilian  provider,  it  would 
be  medically  inappropriate  because  of  a 
delay  in  the  treatment  or  other  special 
reason  to  require  that  such  provider  be 
used;  or 

(B)  A  case-by-case  waiver  is  granted 
by  the  commander  (or  other  official 
designated  for  this  purpose)  of  the 
military  treatment  facility  (or 
Specialized  Treatment  Service  Center) 
that,  although  the  care  is  available  from 
a  designated  civihan  provider,  use  of 
that  provider  would  impose  exceptional 


hardship  on  the  beneficiary  or  the 
beneficiary's  family. 

(iii)  Procedures.  The  waiver  request 
and  appeal  procedures  established 
pursuant  to  paragraph  (a)(10)(vii)  of  this 
section  shall  be  appUcable  to  the  case- 
by-case  waivers  referred  to  in  paragraph 
(a)(ll)(ii)  of  this  section. 

(iv)  Civilian  providers.  Civilian 
providers  designated  for  the  purpose  of 
availability  of  care  under  paragraph 
(a)(ll)  of  this  section  are: 

(A)  With  respect  to  issuance  of  a 
Nonavailability  Statement  under 
paragraph  (a)(9)  of  this  section 
(regarding  care  within  a  40-mile 
catchment  area)  consideration  may  be 
given  to  the  availability  of  services  from 
any  member  of  a  preferred  provider 
network,  established  in  accordance  with 
procedures  specified  by  the  Director, 
OCHAMPUS  within  the  40-mile 
catchment  area,  able  to  provide  the 
services  needed. 

(B)  With  respect  to  issuance  of  a 
Nonavailability  Statement  under 
paragraph  (a){10)  of  this  section  for 
highly  specialized  treatment  subject  to  a 
nationwide  or  regional  catchment  area, 
consideration  may  be  given  to  the 
availability  of  services  from  any  civilian 
provider  within  the  same  nationwide  or 
regional  catchment  area  specifically 
designated  by  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  as  a  civilian 
Specialized  Treatment  Service  Center 
on  the  basis  of  standards  comparable  to 
those  applicable  to  the  designation  of 
military  Specialized  Treatment  Service 
Centers  under  that  paragraph  (a)(10)  of 
this  section. 

(C)  With  respect  to  issuance  of  a 
Nonavailability  Statement  under  either 
paragraph  (a)(9)  or  (a)(10j  of  this 
section,  consideration  may  be  given  to 
the  availability  of  services  from  any 
Partnership  Program  provider  under  the 
Military-Civilian  Health  Services 
Partnership  Program  (see  §  199. l(p)) 
providing  services  in  the  military 
treatment  facility  from  which  the 
Nonavailability  Statement  is  required, 
or  from  a  Partnership  Program 
institutional  provider  within  the 
applicable  catchment  area. 

(v)  Preference  for  military  facility  use. 
In  any  case  in  which  services  subject  to 
a  Nonavailability  Statement  requirement 
under  paragraphs  (a)(9)  or  (a)(10)  of  this 
section  are  available  in  both  a  military 
treatment  faciUty  and  from  a  designated 
civilian  provider  under  paragraph 
(a)(ll)  of  this  section,  the  military 
treatment  facility  must  be  used  unless 
use  of  the  designated  civiUan  provider 
is  specifically  authorized. 

(12)  Utilization  review,  quality 
assurance  and  preauthorization  for 
inpatient  mental  health  services — •  *  ' 
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(ii)  Preadmission  authorization. 

•  •  • 

(B)  In  cases  of  noncompliance  with 
preauthorization  requirements,  a 
payment  reduction  shall  be  made  in 
accordance  with  §  199.15(b)(4)(iii). 

•  •        •        *        • 

(13)  Quality  and  Utilization  Review 
Peer  Review  Organization  program.  All 
benefits  under  the  CHAMPUS  program 
are  subject  to  review  under  the 
CHAMPUS  Quality  and  UtiUzation 
Review  Peer  Review  Organization 
program  pursuant  to  §  199.15. 
(Utilization  and  qualtiy  review  of 
mental  health  services  are  also  part  of 
the  Peer  Review  Organization  program, 
and  are  addressed  in  paragraph  (a)(12) 
of  this  section.) 

(14)  Implementing  instructions.  The 
Director,  OCHAMPUS  shall  issue 
pohcies,  procedures,  instructions, 
guidelines,  standards  and/or  criteria  to 
implement  this  section. 

(b)  Institutional  benefits.  •  •  • 
(4)  Services  and  supplies  provided  by 
RTCs—*  •  * 

(viii)  Preauthorization  requirement. 

•  *  • 

(D)  Preauthorization  requests  should 
be  made  not  fewer  than  two  business 
days  prior  to  the  planned  admission.  In 
general,  the  decision  regarding 
preauthorization  shall  be  made  within 
one  business  day  of  receipt  of  a  request 
for  preauthorization,  and  shall  be 
followed  with  written  confirmation. 
Preauthorizations  are  valid  for  the 
period  of  time,  appropriate  to  the  type 
of  care  involved,  stated  when  the 
preauthorization  is  issued.  In  general, 
preauthorizations  are  valid  for  30  days. 

(f)*  •  * 

(9)  VVdiver  of  deductible  amounts  or 
cost-sharing  not  allowed. —  (i)  General 
rule.  Because  deductible  amounts  and 
cost  sharing  are  statutorily  mandated, 
except  when  specifically  authorized  by 
law  (as  determined  by  the  Director, 
OCHAMPUS),  a  provider  may  not  waive 
or  forgive  beneficiary  habiUty  for  annual 
deductible  amounts  or  inpatient  or 
outpatient  cost  sharing,  as  set  forth  in 
this  section. 

(ii)  Exception  for  bad  debts.  This 
general  rule  is  not  violated  in  cases  in 
which  a  provider  has  made  all 
reasonable  attempts  to  effect  collection, 
without  success,  and  determines  in 
accordance  with  generally  accepted 
fiscal  management  standards  that  the 
beneficiary  Uability  in  a  particular  case 
is  an  uncollectible  bad  debt. 

(iii)  Remedies  for  noncompliance. 
Potential  remedies  for  noncompUance 
with  this  requirement  include: 

(A)  A  claim  for  ser\'ices  regarding 
which  the  provider  has  waived  the 


beneficiary's  UabiUty  may  be  disallowed 
in  full,  or,  alternatively,  the  amount 
payable  for  such  a  claim  may  be 
reduced  by  the  amount  of  the 
beneficiary  liabiUty  waived. 

(B)  Repeated  noncompliance  with  this 
requirement  is  a  basis  for  termination  of 
a  provider's  authorized  status. 

•  •        *        •        • 

4.  Section  199.6  is  proposed  to  be 
amended  by  revising  paragraph  (b)(l)(i) 
to  read  as  follows: 

§199.6    Authorized  providers. 

(b)  Institutional  providers — 

(l)Generay.  •  *  * 

(i)  Preauthorization.  Preauthorization 
may  be  required  by  the  Director, 
OCHAMPUS  for  any  health  care  service 
for  which  payment  is  sought  under 
CHAMPUS.  (See  §§  199.4  and  199.15  for 
further  information  on  preauthorization 
requirements.) 

5.  Section  199.7  is  proposed  to  be 
amended  by  revising  paragraph  (f)(l)(ii) 
to  read  as  follows: 

S  199.7    Claim*  •ubmiMion,  review,  and 
paymant 

•  •        *        •        * 

(f)  Preauthorization.  *  •  • 

(1)  Preauthorization  must  be  granted 
before  benefits  can  be  extended.  •  *  • 

(ii)  Time  limit  on  preauthorization. 
Approved  preauthorizations  are  vahd 
for  specific  periods  of  time,  appropriate 
for  the  cirounstances  presented  and 
specified  at  the  time  of  the 
preauthorization  is  approved.  In 
general,  preauthorizations  are  vaUd  for 
30  days.  If  the  preauthorized  service  or 
supplies  are  not  obtained  or  commenced 
within  the  specified  time  Umit,  a  new 
preauthorization  is  required  before 
benefits  may  be  extended. 

6.  Section  199.14  is  proposed  to  be 
amended  by  revising  paragraph 
(a)(l)(i)(C)(l)  to  read  as  follows: 

§199.14    Provider  reimburaament 
methods. 

(a)  Hospitals.  *  *  * 

(1)  CHAMPUS  Diagnosis  Related 

Group  (DRG)-based  payment  system. 

•  •  * 

(i)  General.  *  *  * 

(G)  Basis  of  payment. 

(1)  Hospital  billing.  Under  the 
CHAMPUS  DRG-based  payment  system, 
hospitals  are  required  to  submit  claims 
(including  itemized  charges)  in 
accordance  with  §  199.7(b).  The 
CHAMPUS  fiscal  intermediary  will 
assign  the  appropriate  DRG  to  the  claim 
based  on  the  information  contained  on 
the  claim.  Any  request  from  a  hospital 


for  reclassification  of  a  claim  to  a  higher 
weighted  DRG  must  be  submitted, 
within  60  days  from  the  date  of  the 
initial  payment,  in  a  manner  prescribed 
by  the  Director,  OCHAMPUS. 
•        •        *        •        • 

7.  Section  199.15  is  proposed  to  be 
amended  by  revising  the  section 
heading,  paragraphs  (a),  (b),  (f)  and  (i)(4) 
and  by  removing  paragraph  (c)(5)  to 
read  as  follows: 

§199.15    Quality  and  Utilization  Ravlew 
Peer  Review  Organization  program. 

(a)  General. — (1)  Purpose.  The 
purpose  of  this  section  is  to  establish 
rules  and  procedures  for  the  CHAMPUS 
Quality  and  Utilization  Review  Peer 
Review  Organization  program. 

(2)  Applicability  of  program.  All 
claims  submitted  for  health  services 
under  CHAMPUS  are  subject  to  review 
for  quality  of  care  and  appropriate 
utihzation.  The  Director,  OCHAMPUS 
shall  establish  generally  accepted 
standards,  norms  and  criteria  as  are 
necessary  for  this  program  of  utilization 
and  quality  review.  These  standards, 
norms  and  criteria  shall  include,  but  not 
be  limited  to,  need  for  inpatient 
admission  or  inpatient  or  outpatient 
service,  length  of  inpatient  stay, 
intensity  of  care,  appropriateness  of 
treatment,  and  level  of  institutional  care 
required.  The  Director,  OCHAMPUS 
may  issue  implementing  instructions, 
procedures  and  guidelines  for 
retrospective,  concurrent  and 
prospective  review. 

(3)  Contractor  implementation.  The 
CHAMPUS  Quality  and  Utilization 
Review  Peer  Review  Organization 
program  may  be  implemented  through 
contracts  administered  by  the  Director, 
OCHAMPUS.  These  contractors  may 
include  contractors  that  have  exclusive 
functions  in  the  area  of  utilization  and 
quality  review,  fiscal  intermediary 
contractors  (which  perform  these 
functions  along  with  a  broad  range  of 
administrative  services),  and  managed 
care  contractors  (which  perform  a  range 
of  functions  concerning  management  of 
the  delivery  and  financing  of  health  care 
services  under  CHAMPUS).  Regardless 
of  the  contractors  involved,  utilization 
and  quality  review  activities  follow  the 
same  standards,  rules  and  procedures 
set  forth  in  this  section,  unless, 
otherwise  specifically  provided  in  this 
section  or  elsewhere  in  this  part. 

(4)  Medical  issues  affected.  The 
CHAMPUS  QuaUty  and  Utilization 
Review  Peer  Review  Organization 
program  is  distinguishable  in  purpose 
and  impact  from  other  activities  relating 
to  the  administration  and  management 
of  CHAMPUS  in  that  the  Peer  Review 
Organization  program  is  concerned 
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primarily  with  medical  judgments 
regarding  the  quality  and 
appropriateness  of  health  care  services. 
Issues  regarding  such  matters  as  benefit 
limitations  are  similar,  but,  if  not 
determined  on  the  basis  of  medical 
judgments,  are  governed  by  CHAMPUS 
rules  and  procedures  other  than  those 
provided  in  this  section  .  (See.  for 
example.  §  199.7  regarding  claims 
submission  .  review  and  payment.) 
Based  on  this  purpose,  a  major  attribute 
of  the  Peer  Review  Organization 
program  is  that  medical  judgments  are 
made  by  (directly  or  pursuant  to 
guidelines  and  subject  to  direct  review) 
reviewers  who  are  peers  of  the  health 
care  providers  providing  the  services 
under  review. 

(5)  Pmvider  responsibilities.  Because 
of  the  dominance  of  medical  judgments 
in  the  quality  and  utilization  review 
program,  principal  responsibility  for 
complying  with  program  rules  and 
procedures  rests  with  health  care 
providers.  For  this  reason,  there  are 
limitations,  set  forth  in  this  section  and 
in  §  199.4(h),  on  the  extent  to  which 
beneficiaries  may  be  held  financially 
liable  for  health  care  services  not 
provided  in  conformity  with  rules  and 
procedures  of  the  quahty  and  utilization 
review  program  concerning  medical 
necessity  of  care. 

(6)  Medicare  rules  used  as  model.  The 
CHAMPUS  Quality  and  Utilization 
Review  Peer  Review  Organization 
program,  based  on  specific  statutory 
authority,  follows  many  of  the  quality 
and  utilization  review  requirements  and 
procedures  in  effect  for  the  Medicare 
Peer  Review  Organization  program, 
subject  to  adaptations  appropriate  for 
the  CHAMPUS  program. 

(b)  Objectives  ana  general 
reauirements  of  review  system. 

ID  In  general.  Broadly,  the  program  of 
quality  and  utilization  review  has  as  its 
objective  to  review  the  quality, 
completeness  and  adequacy  of  care 
provided,  as  well  as  its  necessity, 
appropriateness  and  reasonableness. 

(2)  Payment  exclusion  for  services 
provided  contrary  to  utilization  and 
quality  standards,  (i)  In  any  case  in 
which  health  care  services  are  provided 
in  a  manner  determined  to  be  contrary 
to  quality  or  necessity  standards 
established  under  the  quality  and 
utilization  review  program,  payment 
may  be  wholly  or  partially  excluded. 

(li)  In  any  case  in  which  payment  is 
excluded  pursuant  to  paragraph  (b)(2)(i) 
of  this  section,  the  patient  (or  the 
patient's  family)  may  not  be  billed  for 
the  excluded  services. 

(iii)  Limited  exceptions  and  other 
special  provisions  pertaining  to  the 
requirements  established  in  paragraphs 


(b)(2)  (i)  and  (ii)  of  this  section  are  set 
forth  in  §  199.4(h). 

(3)  Review  of  services  covered  by 
DRG-based  payment  system. 
Application  of  these  objectives  in  the 
context  of  hospital  services  covered  by 
the  DRG-based  payment  system  also 
includes  a  validation  of  diagnosis  and 
procedural  information  that  determines 
CHAMPUS  reimbursement,  and  a 
review  of  the  necessity  and 
appropriateness  of  care  for  which 
payment  is  sought  on  an  outlier  basis. 

(4)  Preauthorization  and  other 
utilization  review  procedures. 

(i)  In  general.  All  health  care  services 
for  which  payment  is  sought  under 
CHAMPUS  are  subject  to  review  for 
appropriateness  of  utiUzation.  The 
procedures  for  this  review  may  be 
prospective  (before  the  care  is 
provided),  concurrent  (while  the  care  is 
in  process),  or  retrospective  (after  the 
care  has  been  provided).  Regardless  of 
the  procedures  of  this  utilization 
review,  the  same  generally  accepted 
standards,  norms  and  criteria  for 
evaluating  the  necessity, 
appropriateness  and  reasonableness  of 
the  care  involved  shall  apply.  The 
Director.  OCHAMPUS  shall  establish 
procedures  for  conducting  reviews, 
including  identification  of  types  of 
health  care  services  for  which 
preauthorization  or  concurrent  review 
shall  be  required.  Preauthorization  or 
concurrent  review  may  be  required  for 
any  categories  of  health  care  services. 
Except  where  required  by  law,  the 
categories  of  health  care  services  for 
which  preauthorization  or  concurrent 
review  is  required  may  vary  in  different 
geographical  locations  or  for  different 
types  of  providers. 

(ii)  Preauthorization  procedures.  With 
respect  to  categories  of  health  care 
(inpatient  or  outpatient)  for  which 
preauthorization  is  required,  the 
following  procedures  shall  apply: 

(A)  The  requirement  for 
preautliorization  shall  be  widely 
publicized  to  beneficiaries  and 
providers. 

(B)  All  requests  for  preauthorization 
shall  be  responded  to  in  writing. 
Notification  of  approval  or  denial  shall 
be  sent  to  the  beneficiary.  Approvals 
shall  specify  the  health  care  services 
and  supplies  approved  and  identify  any 
special  limits  or  further  requirements 
apphcable  to  the  particular  case. 

(C)  An  approved  preauthorization 
shall  state  the  number  of  days, 
appropriate  for  the  type  of  care 
involved,  for  which  it  is  valid.  In 
general,  preauthorizations  will  be  valid 
for  30  days.  If  the  services  or  supplies 
are  not  obtained  within  the  number  of 


days  specified,  a  new  preauthorization 
request  is  required. 

(iii)  Payment  reduction  for 
noncompliance  with  required  utilization 
review  procedures.  (A)  Paragraph 
(b)(4)(iii)  of  this  section  applies  to  any 
case  in  which: 

(7)  A  provider  was  required  to  obtain 
preauthorization  or  continued  stay  (in 
connection  with  required  concurrent 
review  procedures)  approval. 

(2)  The  provider  failed  to  obtain  the 
necessary  approval;  and 

(3)  The  health  care  services  have  not 
been  disallowed  on  the  basis  of 
necessity,  appropriateness  or 
reasonableness.  In  such  a  case, 
reimbursement  will  be  reduced,  unless 
such  reduction  is  waived  based  on 
special  circumstances. 

(B)  In  a  case  described  in  paragraph 
(b)(4)(iii)(A)  of  this  section, 
reimbursement  will  be  reduced,  unless 
such  reduction  is  waived  based  on 
special  circumstances.  The  amount  of 
this  reduction  shall  be  ten  percent  of  the 
amount  otherwise  allowable  for  services 
for  which  preauthorization  (including 
preauthorization  for  continued  stays  m 
connection  with  concurrent  review 
requirements)  approval  should  have 
been  obtained,  but  was  not  obtained.  In 
the  case  of  hospital  admissions 
reimbursed  under  the  DRG-based 
payment  system,  the  reduction  shall  be 
taken  against  the  percentage  (between 
zero  and  100  percent)  of  the  total 
reimbursement  equal  to  the  number  of 
days  of  care  provided  without 
preauthorization  approval,  divided  by 
the  average  length  of  stay  for  admissions 
for  the  DRC  involved.  In  the  case  of 
institutional  payments  based  on  per 
diem  payments,  the  reduction  shall  be 
taken  only  against  the  days  of  care 
provided  without  preauthorization 
approval.  For  care  for  which  payment  is 
on  a  per  ser\'ice  basis,  the  reduction 
shall  be  taken  only  against  the  amount 
that  relates  to  the  services  provided 
without  preauthorization  approval. 
Unless  otheru'ise  specifically  provided 
under  procedures  issued  by  the 
Director,  OCHAMPUS.  the  effective  date 
of  any  preauthorization  approval  shall 
be  the  date  on  which  a  properly 
submitted  request  was  received  by  the 
review  organization  designated  for  that 
purpose. 

(C)  The  payment  reduction  set  forth  in 
paragraph  (b)(4)(iii)(B)  of  this  section 
may  be  waived  by  the  Director. 
OCHAMPUS  when  the  provider  could 
not  reasonably  have  been  expected  to 
know  of  the  preauthorization 
requirement  or  some  other  special 
circumstance  justifies  the  waiver. 

(D)  Services  for  which  payment  is 
disallowed  under  paragraph  (b)(4)(iii)  of 
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this  section  may  not  be  billed  to  the 
patient  (or  the  patient's  family). 

(f)  Special  procedures  in  connection 
with  certain  types  of  health  care  services 
or  certain  types  of  review  activities. 

(1)  In  general.  Many  provisions  of  this 
section  are  directed  to  the  context  of 
services  covered  by  the  CHAMPUS 
DRG-based  payment  system.  This 
section,  however,  is  also  applicable  to 
other  services.  In  addition,  many 
provisions  of  this  section  relate  to  the 
context  of  peer  review  activities 
performed  by  Peer  Review 
Organizations  whose  sole  functions  for 
CHAMPUS  relate  to  the  Quality  and 
Utihzation  Review  Peer  Review 
Organization  program.  However,  it  also 
applies  to  review  activities  conducted 
by  contractors  who  have  responsibilities 
broader  than  those  related  to  the  quality 
and  utilization  review  program. 
Paragraph  (f)  of  this  section  authorizes 
certain  special  procedures  that  will 
apply  in  connection  with  such  services 
and  such  review  activities. 

(2)  Services  not  covered  by  the  DRG- 
based  payment  system.  In  implementing 
the  quality  and  utilization  review 
program  in  the  context  of  services  not 
covered  by  the  DRG-based  payment 
system,  the  Director,  OCHAMPUS  may 
establish  procedures,  appropriate  to  the 
types  of  services  being  reviewed, 
substantively  comparable  to  services 
covered  by  the  DRG-based  pajmient 
system  regarding  obligations  of 
providers  to  cooperate  in  the  quality 
and  utilization  review  program, 
authority  to  require  appropriate 
corrective  actions  and  other  procedures. 
The  Director,  OCHAMPUS  may  also 
establish  such  special,  substantively 
comparable  procedures  in  connection 
with  review  of  health  care  services 
which,  although  covered  by  the  DRG- 
based  payment  method,  are  also  affected 
by  some  other  special  circimi stances 
concerning  payment  method,  nature  of 
care,  or  other  potential  utilization  or 
quality  issue. 

(3)  Peer  review  activities  by 
contractors  also  performing  other 
administration  or  management 
functions. 

(i)  Sole-function  PRO  versus  multi- 
function PRO.  In  all  cases,  peer  review 
activities  under  the  Quality  and 
Utilization  Review  Peer  Review 
Organization  program  are  carried  out  by 
physicians  and  other  qualified  health 
care  professionals,  usually  under 
contract  vdth  OCHAMPUS.  In  some 
cases,  the  Peer  Review  Organization 
contractor's  only  functions  are  pursuant 
to  the  quality  and  utilization  review 
program.  In  paragraph  (f)(3)  of  this 


section,  this  type  of  contractor  is 
referred  to  as  a  "sole  function  PRO."  In 
other  cases,  the  Peer  Review 
Organization  contractor  is  also 
performing  other  functions  in 
connection  with  the  administration  and 
management  of  CHAMPUS.  In 
paragraph  (f)(3)  of  this  section,  this  type 
of  contractor  is  referred  to  as  a  "multi- 
function PRO."  As  an  example  of  the 
latter  type,  managed  care  contractors 
may  perform  a  wide  range  of  functions 
regarding  management  of  the  delivery 
and  financing  of  health  care  services 
under  CHAMPUS.  including  but  not 
limited  to  functions  under  the  Quality 
and  Utilization  Review  Peer  Review 
Organization  program. 

(ii)  Special  rules  and  procedures. 
With  respect  to  multi-function  PROs, 
the  Director,  OCHAMPUS  may  establish 
special  procedures  to  assure  the 
independence  of  the  Quality  and 
Utilization  Review  Peer  Review 
Organization  program  and  otherwise 
advance  the  objectives  of  the  program. 
These  special  rules  and  procedure 
include,  but  are  not  Umited  to.  the 
following: 

(A)  A  reconsidered  determination  that 
would  be  final  in  cases  involving  sole- 
function  PROs  under  paragraph  (i)(2)  of 
this  section  will  not  be  final  in 
connection  with  Multi-function  PROs. 
Rather,  in  such  cases  (other  than  any 
case  which  is  appealable  under 
paragraph  (i)(3)  of  this  section),  an 
opportunity  for  a  second 
reconsideration  shall  be  provided.  The 
second  reconsideration  will  be  provided 
by  OCHAMPUS  or  another  contractor 
independent  of  the  multi-function  PRO 
that  performed  the  review.  The  second 
reconsideration  may  not  be  further 
appealed  by  the  provider. 

(B)  Procedures  established  by 
paragraphs  (g)  through  (ra)  of  this 
section  shall  not  apply  to  any  action  of 
a  muhifunction  PRO  (or  employee  or 
other  person  or  entity  affiliated  with  the 
PRO)  carried  out  in  performance  of 
functions  other  than  functions  under 
this  section. 

•        •        •        •        • 

(i)  Appeals  and  hearings.  •  •  * 
(4)  For  purposes  of  the  hearing 
process,  a  PRO  reconsidered 
determination  shall  be  considered  as  the 
procedural  equivalent  of  a  foijnal 
review  determination  under  §  199.10, 
unless  revised  at  the  initiative  of  the 
Director,  OCHAMPUS  prior  to  a  hearing 
on  the  appeal,  in  which  case  the  revised 
determination  shall  be  considered  as  the 
procedural  equivalent  of  a  formal 
review  determination  under  §  199.10. 


8.  Section  199.16  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1), 
(a)(3).  (b),  (c),  (d)  introductory  text, 
(d)(2).  (d)(3).  and  (d)(4).  by  adding  a 
new  paragraph  (d)(5).  by  revising 
paragraph  (e),  and  by  adding  a  new 
paragraph  (f)(3)  to  read  as  follows: 

§  1 99. 1 6    Supplemental  Health  Care 
Program  for  active  duty  memt>ers. 

(a)  Purpose  and  applicability. 

(1)  The  purpose  of  this  section  is  to 
implement,  with  respect  to  health  care 
services  provided  under  the 
supplemental  health  care  program  for 
active  duty  members  of  the  uniformed 
services,  the  provision  of  10  U.S.C. 
1074(c).  This  section  of  law  authorizes 
DoD  to  establish  for  the  supplemental 
care  program  the  same  payment  rules, 
subject  to  appropriate  modifications,  as 
apply  under  CHAMPUS. 
•        •        •        •        • 

(3)  This  section  applies  to  all  health 
care  services  covered  by  the  CHAMPUS. 
For  purposes  of  this  section,  health  care 
services  ordered  by  a  military  treatment 
facihty  (MTF)  provider  for  an  MTF 
provider  maintains  responsibility  are 
also  covered  by  the  supplemental  care 
program  and  subject  to  the  requirements 
of  this  section. 

(b)  Obligation  of  providers  concerning 
payment  for  supplemental  health  care 
for  active  duty  members. 

(1)  Hospitals  covered  by  DRG-based 
payment  system.  For  a  hospital  covered 
by  the  CHAMPUS  DRG-based  payment 
system  to  maintain  its  status  as  an 
authorized  provider  for  CHAMPUS 
pursuant  to  §  199.6,  that  hospital  must 
also  be  a  participating  provider  for 
purposes  of  the  supplemental  care 
program.  As  a  participating  provider, 
each  hospital  must  accept  the  DRG- 
based  payment  system  amount 
determined  pursuant  to  §  199.14  as 
payment  in  full  for  the  hospital  services 
covered  by  the  system.  The  failure  of 
any  hospital  to  comply  with  this 
obligation  subjects  that  hospital  to 
exclusion  as  a  CHAMPUS-authorized 
provider. 

(2)  Other  participating  providers.  For 
any  institutional  or  individual  provider, 
other  than  those  described  in  paragraph 
(b)(1)  of  this  section  that  is  a 
participating  provider,  the  provider 
must  also  be  a  participating  provider  for 
purposes  of  the  supplemental  care 
program.  The  provider  must  accept  the 
CHAMPUS  allowable  amount 
determined  pursuant  to  §  199.14  as 
payment  in  full  for  the  hospital  services 
covered  by  the  system.  The  failure  of 
any  provider  to  comply  with  this 
obligation  subjects  the  provider  to 
exclusion  as  a  participating  provider. 
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(c)  General  rule  for  payment  and 
administration.  Subject  to  the  special 
rules  and  procedures  in  paragraph  (d)  of 
this  section  and  the  waiver  authority  in 
paragraph  (e)  of  this  section,  as  a  general 
rule  the  provisions  of  §  199.14  shall 
govern  payment  and  administration  of 
claims  under  the  supplemental  care 
program  as  they  do  claim  under 
CHAMPUS.  To  the  extent  necessary  to 
interpret  or  implement  the  provisions  of 
§  199.14,  related  provisions  of  this  part 
shall  also  be  applicable. 

(d)  Special  rules  and  procedures.  As 
exceptions  to  the  general  rule  in 
paragraph  (c)  of  this  section,  the  special 
rules  and  procedures  in  this  section 
shall  govern  payment  and 
administration  of  claims  under  the 
supplemental  care  program.  These 
special  rules  and  procedures  are  subject 
to  the  waiver  authority  of  paragraph  (e) 
of  this  section. 

*        *        •        •        • 

(2)  Preauthorization  by  the  uniformed 
services  of  each  service,  except  for 
services  in  cases  of  medical  emergency 
(for  which  the  definition  in  §  199.2  shall 
apply),  is  required  for  the  supplemental 
care  program.  It  is  the  responsibility  of 
the  active  duty  members  to  obtain 
preauthorization  for  each  service.  With 
respect  to  each  emergency  inpatient 
admission,  after  such  time  as  the 
emergency  condition  is  addressed, 
authorization  for  any  proposed 
continued  stay  must  be  obtained  within 
two  working  days  of  admission. 

(3)  With  respect  to  the  filing  of  claims 
and  similar  administrative  matters  for 
which  this  part  refers  to  activities  of  the 
CHAMPUS  fiscal  intermediaries,  for 
purposes  of  the  supplemental  care 
program,  responsibilities  for  claims 
processing,  payment  and  some  other 
administrative  matters  may  be  assigned 
by  the  Director,  OCHAMPUS  to  the 
same  fiscal  intermediaries,  other 
contractor,  or  to  the  nearest  military 
medical  treatment  facility  or  medical 
claims  office. 

(4)  The  annual  cost  pass-throughs  for 
capital  and  direct  medical  education 
costs  that  are  available  imder  the 
CHAMPUS  DRG-based  payment  system 
are  also  available,  upon  request,  imder 
the  supplemental  care  program.  To 
obtain  payment  include  the  number  of 
active  duty  bed  days  as  a  separate  line 
item  on  the  annual  request  to  the 
CHAMPUS  fiscal  intermediaries. 

(5)  For  providers  other  than 
participating  providers,  the  Director, 
OCHAMPUS  may  authorize  payment  in 
excess  of  CHAMPUS  allowable 
amounts.  No  provider  may  bill  an  active 
duty  member  any  amount  in  excess  of 
the  CHAMPUS  allowable  amount. 


(e)  Waiver  authority.  With  the 
exception  of  statutory  requirements,  any 
restrictions  or  limitations  pursuant  to 
the  general  rule  in  paragraph  (c)  of  this 
section,  and  special  rules  and 
procedures  in  paragraph  (d)  of  this 
section  may  be  waived  by  the  Director, 
OCHAMPUS.  at  the  request  of  an 
authorized  official  of  the  uniformed 
service  concerned,  based  on  a 
determination  that  such  waiver  is 
necessary  to  assiu«  adequate  availability 
of  health  care  services  to  active  duty 
members. 

(f)  Authorities.  *  *  * 

(3)  The  Director.  OCHAMPUS  shall 
issue  procediual  requirements  for  the 
implementation  of  this  section, 
including  requirement  for  claims 
submission  similar  to  those  estabUshed 
by  §  199.7. 

Dated:  May  5, 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  93-11025  Filed  5-10-93;  8  45  am) 
BILLMQ  COOC  9000-04-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-231;  RM-8076} 

Radio  Broadcasting  Services; 
Marlboro,  VT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  termination. 

SUMMARY:  The  Commission  dismisses 
the  proposal  filed  by  Mountain  View 
Broadcasting.  Inc.  (RM-8076), 
requesting  the  deletion  of  vacant 
Channel  268A  at  Marlboro,  Vermont, 
because  expressions  of  interest  in  the 
channel  have  been  filed.  See  57  FR 
49056,  October  29, 1992.  With  this 
action,  this  proceeding  is  terminated. 
DATE:  This  proceeding  is  terminated 
effective  April  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-231. 
adopted  April  9, 1993,  and  released 
April  30. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  PCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission  copy  contractor, 


ITS,  Inc..  (202)  857-3800.  2100  M 
Street,  NW.,  suite  140,  Washington.  EX: 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Cksmmission. 

Michael  C.  Ruger. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  93-10624  Filed  5-10-93;  8;45  am) 

BOUNG  CODE  CTia-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018— AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Three  Hawaiian  Plant 
Species  of  the  Genus  Melicope 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
for  three  plants  in  the  genus  Melicope 
(alani):  M.  adscendens,  M.  balloui,  and 
M.  ovalis.  All  three  species  are  endemic 
to  the  slopes  of  Haleakala  on  the  island 
of  Maui,  Hawaiian  Islands.  The  three 
plant  species  and  their  habitats  have 
been  variously  affected  or  arecurrently 
threatened  by  one  or  both  of  me 
following:  habitat  degradation  and 
damage  to  plants  by  ferai  and  domestic 
animals  (cattle  and/or  pigs)  and 
competition  for  space,  light,  water,  and 
nutrients  by  naturalized,  introduced 
vegetation.  Due  to  the  small  number  of 
existing  individuals  and  their  very 
narrow  distributions,  these  species  and 
their  populations  are  subject  to  reduced 
reproductive  vigor  or  an  increased 
likelihood  of  extinction  from  stochastic 
events.  This  proposal,  if  made  final, 
would  implement  the  Federal  protection 
and  recovery  provisions  provided  by  the 
Act.  If  made  final,  it  would  also  activate 
and  augment  State  regulations 
protecting  endangered  species  of  plants. 
Comments  and  materials  related  to  this 
proposal  are  solicited. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  12, 
1993.  PubUc  hearing  requests  must  be 
received  by  June  25, 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Robert  P.  Smith.  Field  Supervisor, 
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Pacific  Islands  Office.  U.S.  Fish  and 
Wildlife  Service.  300  Ala  Moana 
Boulevard.  Room  6307.  P.O.  Box  50167. 
Honolulu.  Hawaii  96850.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith  at  the  above  address 
(808/541-2749). 
SUPPLEMENTARY  INFORMATION: 

Background 

Melicope  adscendens,  M.  balloui,  and 
M.  ovalis,  members  of  the  citrus  family 
(Rutaceae),  are  endemic  to  the  slops  of 
Haleakala  on  the  island  of  Maui. 
Hawaiian  Islands.  The  island  of  Maui 
comprises  remnants  of  two  large  shield 
volcanoes,  the  older  West  Maui  Volcano 
on  the  west  and  the  larger  and  much 
younger  Haleakala  Volcano  on  the  east. 
These  two  volcanoes  tmd  the  connecting 
isthmus  formed  by  lava  flows  made  up 
an  island  1.888  square  kilometers  (sq 
km)  (729  sq  miles  (mi))  in  area. 
Haleakala.  on  East  Maui,  erupted  just 
200  years  ago  and  has  an  elevation  of 
3,055  meters  (m)  (10.023  feet  (ft)). 
Haleakala  still  retains  its  classic  shield 
shape  and  has  somewhat  less  diverse 
vegetation  than  the  older  more  eroded 
West  Maui  Mountains.  Rainfall  on 
Haleakala  averages  about  890 
centimeters  (cm)  (350  inches  (in))  per 
year,  with' the  mountain's  windward 
(northeastern)  slope  receiving  the  most 
precipitation.  However.  Haleakala's 
inner  crater  is  a  dry  cinder  desert 
because  it  is  above  the  level  at  which 
precipitation  develops  and  is  sheltered 
from  moisture-laden  winds  (Gagne  and 
Cuddihy  1990). 

Melicope  adscendens  occurs  in 
Nestegis  sandwicensis  (Olopua) 
Lowland  Mesic  Forest.  This  vegetation 
type,  which  includes  co-dominant 
Pleomele  auwahiensis  (hala  pepe).  now 
exists  as  scattered  patches,  much  of  the 
original  area  having  been  converted  to 
pastiue  land.  This  forest  occurs  between 
the  elevations  of  30  and  1.600  m  (100 
and  5.250  ft).  Rainfall  falls  mostly  from 
October  to  March,  and  substrates  are 
well-drained.  Melicope  balloui  and  M. 
ovalis  occur  in  Acacia  koa/Metrosideros 
polymorpba  (Koa/'Ohi'a)  Montane  Wet 
Forest.  This  plant  community  occurs 
between  the  elevations  of  1.200  and 
2.200  m  (3.900  and  7.200  ft).  Annual 
rainfall  is  over  250  cm  (98  in)  and 
occiu-s  evenly  distributed  throughout 
the  year.  The  climate  is  warm,  and 
frequent  afternoon  fog  often  results  in 
fog  drip.  Substrates  are  volcanic  with 
well  developed  soil.  This  is  a  highly 
stratified  comm.unity,  comprising,  in 
order  of  canopy  height:  koa  (up  to  40  m 


tall);  'ohi'a  (up  to  30  m  tall);  several 
native  tree  species  (10  to  20  m  tall); 
Cibotium  (hapu'u)  (understory  canopy); 
and  shrubs,  herbs,  ferns,  and  mosses 
(shade-tolerant  understory)  (Gagne  and 
Cuddihy  1990;  Hawaii  Heritage  Program 
(HHP)  1992a.  1992c,  1992d.  1992f). 

The  only  known  extant  population  of 
Melicope  adscendens  and  one  of  two 
populations  of  M.  balloui  are  located  on 
privately  owned  land.  The  only  known 
extant  population  of  M  ovalis  and  the 
second  population  of  M.  balloui  are  in 
Haleakala  National  park,  which  is 
owned  by  the  Federal  government  (HHP 
1992a.  1992c.  1992d.  1992f). 

Discussion  of  the  Three  Species 
Proposed  for  Listing 

Melicope  adscendens  was  first 
collected  by  Charles  Noyes  Forbes  at 
Auwahi  on  the  southwestern  slopes  of 
Haleakala  in  1920.  Harold  St.  John  and 
Edward  P.  Hume  (St.  John  1944)  later 
named  and  described  the  species  as 
Pelea  adscendens,  choosing  the  specific 
epithet  to  describe  the  habit  of  the  plant. 
Thomas  G.  Hartley  and  Benjamin  C. 
Stone  (1989,  Stone  et  al.  1990.  Wagner 
et  al.  1990)  synonymized  the  genus 
Pelea  with  Melicope,  resulting  in  M. 
adscendens,  the  current  name  for  this 
species. 

Melicope  adscendens  is  a  sprawling 
shrub  with  long,  slender  branches 
covered  with  gray  hairs  when  yoiuig 
and  becoming  hairless  when  older.  New 
growth  is  covered  with  many  fine, 
yellowish  to  golden  brown  hairs.  The 
opposite,  widely  spaced,  leathery  to 
papery,  eUiptic  leaves  measure  1.5  to 
6.5  cm  (0.6  to  2.6  in)  long  and  1  to  4 
cm  (0.4  to  1.6  in)  wide  and  have  petioles 
0.6  to  1.6  cm  (0.2  to  0.6  in)  long.  Both 
upper  and  lower  surfaces  of  mature 
leaves  are  hairless.  Each  flower  cluster 
is  on  a  main  stalk  13  to  17  mm  (0.5  to 
0.7  in)  long  and  comprises  one  to  three 
flowers  on  individual  stalks,  usually  4 
to  8  mm  (0.2  to  0.3  in)  long.  Only  female 
flowers  have  been  observed,  and  each 
consists  of  four  sepals  about  3.5  mm  (0.1 
in)  long,  four  petals  about  5  mm  (0.2  in) 
long,  an  eight-lobed  nectary  disk,  eight 
reduced  and  nonfunctional  stamens, 
and  a  hairless  four-celled  ovary.  The  14 
to  15mm  (0.6  in)  wide  fruit  is  made  up 
of  4  distinct  folhcles  (dry  fruits  splitting 
along  one  side)  7  to  7.5  mm  (0.3  in) 
long.  Sepals  and  petals  remain  attached 
to  the  mature  fruit.  The  endocarp  (inner 
fruit  wall)  and  the  wrinkled  exocarp 
(outer  fruit  wall)  are  both  hairless. 
Melicope  adscendens  is  distinguished 
from  other  species  of  the  genus  by  its 
habit,  the  distinct  follicles  of  its  fruit, 
and  the  persistent  (remaining  attached) 
sepals  and  petals  (Stone  1969,  Stone  et 
al.  1990). 


Melicope  adscendens  has  been  found 
only  on  the  island  of  Maui  on  the 
southwestern  slope  of  Haleakala.  Two 
plants,  separated  by  an  unspecified 
distance,  were  found  by  Forbes  in  1920. 
Today,  one  of  these  plants  is  still  known 
to  exist  near  Puu  Quli  on  privately 
owned  land;  the  other  plant  has  not 
been  relocated.  This  species  typically 
grows  in  Olopua  Lowland  Mesic  Forest 
with  hala  pepe  as  a  co-dominant  at 
elevations  between  914  and  1,200  m 
(3,000  and  3,900  ft).  Associated  species 
include  Chamaesyce  celastroides  var. 
lorifolia  Cakoko),  Dodonaea  viscosa  (a' 
ali'i),  outeria  sandwicensis  ('ala'a),  and 
Styphelia  tameiameia  (pukiawe).  The 
plant  grows  next  to  a  water  pipeline  on 
land  used  as  a  cattle  (Bos  taurus)  ranch. 
Major  threats  are  habitat  damage  and 
trampling  by  cattle,  competition  with 
the  alien  plant- species  Lantana  camara 
(lantana)  and  Pennisetum  clandestinum 
(Kikuyu  grass),  and  reduced 
reproductive  vigor  and/or  extinction 
from  stochastic  events  due  to  the 
existence  of  only  one  known  population 
with  one  individual.  Potential  threats 
include  habitat  degradation  and  damage 
to  plants  by  feral  axis  deer  (Axis  axis), 
goats  (Capra  hircus)  feral  pigs  (Sus 
scrofa),  black  twig  borer  [Xylosandrus 
compactus],  fire  and  ranch  activities 
(such  as  water  pipeline  maintenance) 
(HHP  1992a;  Art  Medeiros,  Haleakala 
National  Park.  Robert  Hobdy.  Hawaii 
Department  of  Land  and  Natural 
Resoiu-ces,  and  Steve  Perlman.  Hawaii 
Plant  Conservation  Center,  pers. 
comms.,  1992).- 

Melicope  balloui  was  first  collected  by 
Horace  Mann.  Jr..  and  William  Tufts 
Brigham  in  1864  or  1865.  When 
Wilhelm  Hillebrand  (1888)  named  this 
plant  Pelea  mannii.  he  cited  this 
specimen  as  well  as  a  specimen  which 
is  now  thought  to  be  P.  peduncularis.  If 
Mann  and  Brigham 's  specimen  ii 
chosen  as  the  type  of  P.  wannii,  the 
correct  name  for  the  taxon  will  be  M. 
mannii,  and  M.  balloui  will  become  a 
synonym  (Stone  et  al.  1990).  When 
naming  P.  balloui.  Rock  (1913)  based  his 
name  on  a  specimen  he  had  collected  in 
1910.  Rock  chose  the  specific  epithet  to 
honor  Howard  M.  Ballou,  who  corrected 
the  proof  sheets  of  his  landmark  book 
on  Hawaiian  indigenous  trees  (Rock 
1913).  The  specimen  St.  John  cited  as 
the  type  when  he  named  and  described 
P.  ukuleleensis  actually  comprised 
material  of  both  P.  balloui  and  P. 
clusiaefolia,  both  previously  validly 
pubhshed  names  (Stone  1963). 
Following  the  transfer  of  the  genus 
Pelea  to  Melicope  (Hartley  and  Stone 
1989.  Wagner  et  al.  1990).  authors  of  the 
current  treatment  of  the  Hawaiian 
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members  of  the  genus  (Stone  et  al.  1990) 
now  consider  P.  balloui  and  P. 
ukuleleensis  to  be  synonyms  of  Af. 
balloui. 

Melicope  balloui  is  a  small  tree  or 
shrub,  the  new  growth  of  which  has 
yellowish  brown  woolly  hairs  and  waxy 
scales.  Plant  parts  latf/r  become  nearly 
hairless.  Leaves  are  opposite,  leathery, 
inversely  ovate  to  elliptic,  5  to  10  cm 
(2.0  to  3.9  in)  long.  3  to  7  cm  (1.2  to  2.8 
in)  wide,  and  have  petioles  1.0  to  2.8  cm 
(0.4  to  1.0  in)  long.  The  upper  and  lower 
surfaces  of  mature  leaves  are  hairless 
except  along  the  midrib  of  the  lower 
surface.  Each  flower  cluster  is  on  a  main 
stalk  3  to  16  mm  (0.1  to  0.6  in)  long  and 
comprises  five  to  nine  flowers  on 
individual  stalks  about  5  mm  (0.2  in) 
long.  Only  female  flowers  have  been 
observed,  and  each  consists  of  four 
sepals  about  3  mm  (0.1  in)  long,  four 
petals  about  4  mm  (0.2  in)  long,  an 
eight-lobed  nectary  disk,  eight  reduced 
and  nonfunctional  stamens,  and  a  four- 
celled  ovary  with  many  short,  fine  hairs. 
The  fiiiit,  a  four-lobed  capsule  2.5  to  2.7 
cm  (1.0  to  1.1  in)  wide,  consists  of  1.2 
to  1.3  cm  (0.5  in)  long  carpels  fused 
about  a  quarter  of  their  length.  Sepals 
and  petals  usually  remain  attached  to 
the  mature  fruit.  One  or  two  glossy 
black  seeds  about  7  mm  (0.3  in)  long  are 
found  in  each  fertile  carpel.  The  exocarp 
and  endocarp  are  covered  with  fine, 
short  hairs.  Melicope  balloui  is 
distinguished  fi-om  other  species  of  the 
genus  by  the  partially  fused  carpels  of 
its  four-lobed  capsule  and  the  usually 
persistent  sepals  and  petals  (Stone  et  al. 
1990). 

Melicope  balloui  has  been  found  only 
on  the  island  of  Maui  on  the  northern 
and  southeastern  slopes  of  Haleakala. 
There  are  two  known  extant 
populations,  located  approximately  4.0 
km  (2.5  mi)  apart  near  Puu  o  Kakae  on 
privately  owned  land  and  in  Kipahulu 
Valley  on  federally  owned  land  within 
Haleakala  National  Park.  The  two 
populations  comprise  an  estimated  total 
of  no  more  than  10  individuals.  This 
species  typically  grows  in  koa-  and 
'ohi'a-dominated  Montane  Wet  Forests 
at  elevations  between  760  and  1,520  m 
(2.500  and  5.000  ft).  Associated  species 
include  Coprosma  sp.  (pilo), 
Dicranopteris  linearis  (uluhe).  foinvillea 
ascendens  ssp.  ascendens  ('ohe),  and 
Peperomia  subpetiolata  ('aia'ala  wai 
nui),  Major  threats  are  habitat 
degradation  and  damage  to  plants  by 
feral  pigs  and  reduced  reproductive 
vigor  and/or  extinction  firom  stochastic 
events  due  to  the  small  number  of 
existing  populations  and  individuals. 
Potential  threats  include  competition 
with  alien  plant  species,  such  as 
Paspalum  conjugatum  (Hilo  grass)  and 
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Psidium  cattleianum  (strawberry  guava); 
susceptibility  to  black  twig  boren  and 
habitat  degradation  and  damage  to 
plants  by  feral  goats  and  axis  deer  (HHP 
1992c,  1992d;  Linda  Cuddihy,  Hawaii 
Volcanoes  National  Park,  and  A. 
Medeiros,  Haleakala  National  Park.  pers. 
comms.,  1992). 

Based  on  a  specimen  collected  by 
Forbes  in  the  mountains  above  Hana, 
East  Maui,  St.  John  (1944)  described  and 
named  Peyea  ovalis,  choosing  the 
specific  epithet  to  refer  to  the  shape  of 
the  leaves  of  the  species.  Hartley  and 
Stone  (1989)  synonymized  the  genus 
Pelea  with  Melicope.  resulting  in  the 
combination  M.  ovalis. 

Melicope  ovalis  is  a  tree  up  to  5  m  (16 
ft)  tall.  New  growth  has  fine,  short, 
brownish  hairs  and  soon  becomes 
hairless.  Leaves  are  opposite,  leathery, 
broadly  elhptic,  8  to  16  cm  (3.1  to  6.3 
in)  long,  4  to  10  cm  (1.6  to  3.9  in)  wide, 
and  have  petioles  3  to  4  cm  (1.2  to  1.6 
in)  long.  The  upper  and  lower  surfaces 
of  the  leaves  are  hairless,  and  bruised 
foliage  has  an  anise  odor  similar  to  that 
of  Af.  anisata  (mokihanna).  Each  flower 
cluster  is  on  a  main  stalk  3  to  12  mm 
(0.1  to  0.5  in)  long  and  comprises  three 
to  seven  flowers  on  individual  stalks  10 
to  13  mm  (0.4  to  0.5  in)  long.  The  fruit, 
a  capsule  about  1  cm  (0.4  in)  long  and 
1.2  to  1.4  cm  (0.5  to  0.6  in)  wide,  has 
carpels  that  are  fused  along  almost  their 
entire  length.  Each  fertile  carpel 
contains  one  or  two  glossy  black  seeds 
about  5  mm  (0.2  in)  long.  The  exocarp 
and  endocarp  are  both  hairless. 
Melicope  ovalis  is  distinguished  from 
other  species  of  the  genus  by  the  almost 
entirely  fused  carpels  of  its  capsule,  its 
nonpersistent  sepals  and  petals,  and  its 
well-developed  petioles  (Stone  et  al. 
1990). 

Melicope  ovalis  has  been  found  only 
on  the  island  of  Maui  on  the  eastern  and 
southeastern  slopes  of  Haleakala.  There 
is  one  known  extant  population,  located 
in  Kipahulu  Valley  on  federally  owmed 
land  in  Haleakala  National  Park.  This 
species  typically  grows  in  koa-  and 
'ohi'a-dominated  Montane  Wet  Forests 
at  elevations  between  850  and  1,430  m 
(2,800  and  4,700  ft).  Associated  species 
include  Broussaisia  arguta  (kanawao), 
Cheirodendron  trigynum  (olapa),  and 
Perrottetia  sandwicensis  (olomea). 
Major  threats  are  habitat  degradation 
and  damage  to  plants  by  feral  pigs  and 
reduced  reproductive  vigor  and/or 
extinction  from  stochastic  events  due  to 
the  existence  of  only  one  population 
and  one  known  individual.  Competition 
with  alien  introduced  plants  such  as 
Hilo  grass  and  strawberry  guava, 
susceptibility  to  black  twig  borer,  and 
habitat  degradation  and  damage  to 
plants  by  feral  goats  and  axis  deer  are 


potential  threats  (HHP  1992e,  1992f:  L. 
Cuddihy  and  A.  Medeiros,  pers. 
comms.,  1992). 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Docimient  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document,  Melicope 
balloui  (as  Pelea  ballow]  and  M.  ovalis 
(as  P.  ovalis)  were  considered  to  be 
endangered.  On  July  1,  1975,  the  Ser\'ice 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act.  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16, 1976,  the  Service  published  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
species,  including  M.  balloui  (as  P. 
balloui)  and  M.  ovalis  (as  P.  ovalis).  The 
hst  of  1,700  plant  taxa  was  assembled 
on  the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1. 
1975,  Federal  Register  publication. 
General  comments  received  in  response 
to  the  1976  proposal  are  summarized  in 
an  April  26,  1978,  Federal  Register 
publication  (43  FR  17909).  In  1978, 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Ser\'ice 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16. 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 

The  Service  published  a  notice  of 
review  for  plants  on  December  15, 1980 
(45  FR  82479),  in  which  M.  balloui  (as 
P.  balloui)  and  M.  ovalis  (as  P.  ovalis) 
were  considered  to  be  Category  1 
candidates  for  Federal  listing.  Category 
1  species  are  those  for  which  the  Service 
has  on  file  substantial  information  on 
biological  vulnerabiUty  and  threats  to 
support  preparation  of  listing  proposals. 
In  an  updated  notice  of  review 
pubhshed  on  September  27,  1985  (50  FR 
39525),  M.  balloui  (as  P.  balloui)  was 
considered  to  be  a  Category  1  species, 
and  M.  ovalis  (as  P.  ovalis)  a  Category 
1*  species.  Category  1*  taxa  are  those 
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which  are  possibly  extinct.  In  a  notice 
of  review  published  February  21, 1990 
(55  FR  6183),  M.  adscendens  was 
treated  as  a  Category  3A  species  and  M. 
balloui  and  M.  ovdis  as  Category  1* 
species.  Category  3A  species  are  those 
for  which  the  Service  has  persuasive 
evidence  of  extinction.  Because 
specimens  collected  in  the  past  few 
years  were  recently  verified  as  being 
these  three  species,  they  are  now  being 
proposed  for  listing. 

Section  4rb)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b){l) 
of  the  1982  amendments  further 


requires  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  M.  balloui  and 
Af.  ovalis  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordance  with  section  4(b)(3)(B)(iii)  of 
the  Act;  notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986,  1987.  1988. 1989. 
1990,  and  1991.  Publication  of  the 
present  proposed  rule  constitutes  the 


final  1-year  finding  for  M.  balluoi  and 
M.  ovalis. 

Summary  of  Factors  Afifecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  Act  set  forth  the  criteria 
and  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  The  threats 
facing  these  three  species  are 
summarized  in  Table  1. 


Table  1  .—Summary  of  Threats 


Species 

Alien  mammals 

Insects 

Alien 
plants 

Fire 

Human  im- 
pacts 

Limited 

Cattle 

Deer 

Goats 

Pigs 

numbers ' 

Melicope 
adscendens. 

Melicope  balloui 

Melicope  ovalis 

X 

P 

P 
P 

P 

P 
P 

P 

X 

X 

P 

P 
P 

X 

P 
P 

P 

P 

X 

X 

X 

Key: 

X  =  Immediate  and  significant  threat. 

P  =  Potential  threat. 

'  =  No  more  ttian  10  known  individuals  and  no  more  than  2  known  populations. 


These  factors  and  their  application  to 
Melicope  adscendens  (St.  John  and  E. 
Hume)  T.  Hartley  and  B.  Stone  (alani), 
M.  balloui  (Rock)  T.  Hartley  and  B. 
Stone  (alani),  and  M.  ovalis  (St.  John)  T. 
Hartley  and  B.  Stone  (alani)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
native  vegetation  of  East  Maui  has 
undergone  extreme  alterations  because 
of  past  and  present  land  management 
practices,  including  deliberate  alien 
plant  and  animal  introductions  and 
agricultural  development  (Scott  et  al. 
1986).  Degradation  of  habitat  by  feral 
animals  and  competition  with  alien 
plants  are  considered  to  be  the  major 
threats  to  the  three  species  being 
proposed. 

Cattle,  introduced  to  Maui  in  the  early 
1800s,  were  permitted  to  range  freely 
and  subsequently  became  quite 
numerous.  Cattle  have  converted  large 
tracts  of  forest  to  open  pasture  on 
southern  and  northwestern  Haleakala. 
Feral  cattle  consume  native  vegetation, 
trample  roots  and  seedlings,  accelerate 
erosion,  and  promote  the  invasion  of 
alien  plants  (Cuddihy  and  Stone  1990, 
Stone  1985).  Along  with  goats,  cattle  are 
considered  one  of  the  two  most 
damaging  alien  vertebrates  to  Hawaii's 
native  ecosystems.  The  long  history  of 


cattle  grazing  has  so  altered  the 
southern  slope  of  Haleakala  that  only 
pockets  of  native  vegetation  remain 
(Scott  et  al.  1986).  The  single  known 
individual  of  Melicope  adscendens 
grows  in  an  area  used  for  grazing,  and 
cattle  are  considered  an  immediate 
threat  to  the  species  (A.  Medeiros,  pers. 
comm.,  1992). 

Goats  were  introduced  to  Maui  by  the 
early  1800s  and  are  now  a  serious  threat 
to  the  integrity  of  Maui  rain  forests.  The 
impact  of  goats  on  the  native  vegetation 
is  similar  to  that  described  for  cattle 
(Cuddihy  and  Stone  1990,  Stone  1985). 
Although  they  have  now  been  removed, 
feral  goats  entered  Kipahulu  Valley  in 
the  past  and  could  become  a  threat  to 
Melicope  balloui  and  M.  ovalis  if  they 
return.  Goats  also  occur  near  M. 
adscendens  in  Auwahi  and  are  a 
potential  threat  to  that  species  as  well 
(A.  Medeiros,  pers.  comm.,  1992). 

Axis  deer  cause  habitat  degradation 
by  trampling,  consuming,  and 
overgrazing  vegetation.  This  process 
removes  ground  cover  and  often  results 
in  soil  erosion.  Alien  plant  species  are 
then  able  to  exploit  the  newly  disturbed 
areas  (Cuddihy  and  Stone  1990).  Axis 
deer  have  become  established  at  low 
elevation  slopes  of  western  and 
southern  Haleakala  and  may  become  a 
threat  to  mesic  and  wet  native  forests  on 
Haleakala.  They  are  a  potential  threat  to 


all  three  proposed  species  of  Melicope 
(Scott  et  al.  1986;  R.  Hobdy  and  A. 
Medeiros,  pers.  comms.,  1992). 

In  contrast  to  goats  and  cattle,  pigs 
occupy  the  wetter  regions  of  Hawaii's 
forests  and  are  one  of  the  major  current 
modifiers  of  wet  forest  habitats.  Pigs 
damage  native  vegetation  by  their 
rooting  and  trampling  activities.  This 
process  encourages  the  ingress  of  alien 
plants,  which  are  able  to  exploit  newly 
disturbed  soil  better  than  native  species. 
In  addition,  these  animals  disseminate 
alien  plant  species  through  their  feces 
and  on  their  bodies  (Cuddihy  and  Stone 
1990,  Stone  1985).  Pigs  have  severely 
damaged  fragile  and  limited 
communities,  such  as  that  of 
Argyroxiphium  virescens  (greensword) 
(Stone  1985).  This  species  of 
greensword  was  found  at  an  historic  site 
of  Melicope  balloui,  which  has  not  been 
relocated  since  1920,  and  it  is  possible 
that  pig  damage  caused  the  destruction 
of  the  habitat  (HHP  1992g).  Although  M. 
balloui  and  Af.  ovalis  grow  in  areas  of 
Kipahula  Valley  which  are  fenced  to 
exclude  pigs,  the  areas  are  not  yet  pig- 
free,  so  tramping  of  seedlings  by  this 
animal  remains  a  threat  to  tiiese  two 
species  (HHP  1992b.  1992d.  1992f;  L. 
Cuddihy  and  R.  Hobdy,  pers.  comms., 
1992).  Pigs  are  also  present  in  Auwahi 
and  constitute  a  potential  threat  to  M. 
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adscendens  (S.  Perlman,  pers.  comm., 
1992). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Unrestricted  collecting  for 
scientific  or  horticultural  purposes  and 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity.  This  is 
a  potential  threat  to  all  3  of  the 
proposed  taxa,  none  of  which  has  more 
than  a  total  of  2  populations  or  10 
known  individuals.  Any  collection  of 
whole  plants  or  reproductive  parts  of 
these  species  would  cause  an  adverse 
impact  on  the  gene  pool  and  threaten 
the  survival  of  the  species. 

C.  Disease  or  preaation.  The  black 
twig  border  is  a  small  beetle  about  1.6 
mm  {0.06  in)  in  length,  which  burrows 
into  branches,  introduces  a  pathogenic 
fungus  as  food  for  its  larvae,  and  lays  its 
eggs.  Twigs,  branches,  and  even  an 
entire  plant  can  be  killed  from  such  an 
infestation.  In  the  Hawaiian  Islands, 
black  tv«g  border  has  many  hosts  and  is 
widespread.  It  is  known  to  attack 

Secies  of  Melicope  and  is  a  potential 
reat  to  all  three  proposed  species 
(Hara  and  Beardsley  1979). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Hawaii's 
Endangered  Species  Act  states,  "Any 
species  of  aquatic  life,  wildlife,  or  land 
plant  that  has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
(Federal)  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter 

.  .  ."  (HRS.  sect.  195EM(a)).  Federal 
listing  would  automatically  invoke 
listing  under  Hawaii  State  law,  which 
prohibits  taking  of  endangered  plants  in 
the  State  and  encourages  conservation 
by  State  agencies  (HRS,  sect.  195D-4). 
None  of  the  three  proposed  species  is 
presently  listed  as  an  endangered 
species  by  the  State  of  Hawaii. 

Melicope  adscendens  is  found 
exclusively  on  privately  owned  land. 
One  of  the  two  known  extant 
populations  of  M.  balloui  occurs  on 
privately  owned  land  within  a 
conservation  district.  M.  ovalis  occurs 
exclusively  on  federal  land;  however, 
feral  pigs  still  pose  a  threat  in  this  area. 

Conservation  district  lands  are  State 
zone  designations,  which  are  regarded 
as  necessary  for  the  protection  of 
endemic  biological  resources  and  the 
maintenance  or  enhancement  of  the 
conservation  of  natural  resources, 
among  other  purposes.  The  Hawaii 
Department  of  Land  and  Natural 
Resources  is  mandated  to  initiate 
changes  in  conservation  district 
boundaries  to  include  "the  habitat  of 
rare  native  species  of  flora  and  fauna 
vrithin  the  conservation  district"  (HRS, 


sect.  195D-5.1).  Hawaii  environmental 
policy,  and  thus  approval  of  land  use, 
is  required  by  law  to  safeguard  "    .  .the 
State's  unique  natural  environmental 
characteristics  .  .  ."  (HRS,  sect.  344- 
3(1))  and  includes  guidelines  to  "Protect 
endangered  species  of  individual  plants 
and  animals  .  .  ."  (HRS.  sect.  344- 
4(3)(A)).  State  regulations  are  difficult  to 
enforce  due  to  limited  personnel. 
Requests  for  amendments  to  district 
boundaries  or  variances  within  existing 
classifications  can  be  made  by 
government  agencies  and  private 
landowners  (HRS,  sect.  205-4).  Even  if 
all  other  threats  were  removed  by  virtue 
of  occurrence  and  protection  on  federal 
land  or  in  conservation  districts,  these 
species  would  still  be  threatened  with 
extinction  due  to  their  low  numbers. 

State  laws  relating  to  the  conservation 
of  biological  resources  allow  for  the 
acquisition  of  land  as  well  as  the 
development  and  implementation  of 
programs  concerning  the  conservation 
of  biological  resources  (HRS.  sec.  195D- 
5(a)).  The  State  also  may  enter  into 
agreements  with  Federal  agencies  to 
administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
sec.  195D-5(c)).  If  federal  hsting  were  to 
occur,  funds  for  these  activities  could  be 
made  available  under  section  6  of  the 
Federal  Act  (State  Cooperative 
Agreements). 

Federal  listing,  because  it 
automatically  invokes  State  listing, 
would  also  trigger  other  State 
regulations  protecting  these  three 
species  of  Melicope.  The  Federal  Act 
would  offer  additional  protection  to 
these  species  because,  if  they  were  to  be 
listed  as  endangered,  it  would  be  a 
violation  of  the  Act  for  any  person  to 
remove,  cut.  dig  up.  damage,  or  destroy 
any  such  plant  in  an  area  not  under 
Federal  jiu-isdiction  in  knowing 
violation  of  State  law  or  regulation  or  in 
the  course  of  any  violation  of  a  State 
criminal  trespass  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  numbers  of  individuals  and 
populations  of  these  three  species  of 
Melicope  increase  the  potential  for 
extinction  from  stochastic  events.  The 
limited  gene  pool  may  depress 
reproductive  vigor,  or  a  single  human- 
caused  or  natural  environment 
disturbance  could  destroy  a  significant 
percentage  of  the  individuals  or  an 
entire  population,  potentially  causing 
the  extinction  of  the  species.  Only  one 
individual  of  M.  adscendens  is  knowm 
to  exist,  the  2  populations  of  M  balloui 
contain  a  total  of  less  than  10  known 


!o 


individuals,  and  only  1  individual  of  M. 
ovalis  has  been  definitely  identified 

The  only  known  mdividual  of 
Melicope  adscendens  is  located  directly 
adjacent  to  a  water  pipeline  used  in 
ranching  activities.  Maintenance 
performed  on  the  pipeline  m  the 
vicinity  of  the  plant  could  damage  or 
destroy  the  plant.  In  addition,  cattle 
walking  along  the  pipeline  could  easily 
trample  the  plant  (A.  Medeiros.  pers. 
comm..  1992). 

Competition  with  one  or  more  alien 
plant  species  threatens  one  of  the 
proposed  Melicope  species  and 
constitutes  a  potential  threat  to  the  other 
two  proposed  species.  Laniana.  brought 
to  Hawaii  as  an  ornamental  plant,  is  an 
aggressive,  thicket-forming  shrub  that 
can  now  be  found  on  all  of  the  main 
islands  in  mesic  forests,  dry  shrublands. 
and  other  dry,  disturbed  habitats 
(Wagner  et  al.  1990).  Lantana  threaftiis 
Melicope  adscendens  (A.  Medeiros, 
pers.  comm.,  1992).  Kikuyu  grass,  aii 
aggressive,  perennial  grass  introduced 
Hawaii  as  a  pasture  grass  withstands 
trampling  and  grazing  and  produces 
thick  mats  that  choke  out  other  plan's 
and  prevent  their  seedlings  from 
establishing.  The  species  has  been 
declared  a  noxious  weed  by  the  U.S. 
Department  of  Agriculture  (7  CFR  360) 
and  threatens  M.  adscendens  (O'Connor 
1990;  Smith  1985;  A.  Medeiros,  pers. 
comm.,  1992).  The  perennial  Hilo  grass, 
naturalized  in  moist  to  wet.  disturhed 
areas  on  most  Hawaiian  Islands, 
produces  a  dense  ground  cover,  even  on 
poor  soil,  and  is  a  potential  threat  to  M. 
balloui  and  M.  ovalis  (O'Connor  1990;  L. 
Cuddihy,  pers.  comm.,  1992). 
Strawberry  guava,  widely  naturalized  in 
mesic  and  wet  Hawaiian  forests, 
develops  into  stands  in  which  few  other 
plants  grow  and  physically  displaces 
natural  vegetation.  Pigs  depend  on 
strawberry  guava  for  food  and  in  turn 
disperse  the  plant's  seeds  through  the 
forests  (Smith  1985.  Wagner  et  al.  1990). 
Strawberry  guava.  considered  to  be  the 
greatest  weed  problem  in  Hawaiian  rain 
forests,  is  invading  Kipahulu  Valley  and 
is  a  potential  threat  to  M  balloui  and  M. 
ovalis  (L.  Cuddihy.  pers.  comm..  1992). 

Stochastic  events  such  as  human -set 
fires  and  wildfires  destroy  native 
Hawaiian  vegetation  and  usually  favor 
fire-resistant  alien  plants  (Cuddihy  and 
Stone  1990).  Fire  is  a  potential  threat  to 
Melicope  adscendens  (A.  Medeiros, 
pers.  comm.,  1992). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  ttie  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  prorH.se 
this  rule.  Based  on  this  evaluation,  il.o 
preferred  action  is  to  list  these  three 
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species  as  endangered.  The  species 
consists  of  only  1  or  2  populations  and 
1  to  about  10  known  individual  plants. 
They  are  threatened  by  habitat 
degradation  and  damage  to  plants  by 
feral  or  domestic  animals  and  by 
competition  from  alien  plants.  Small 
population  size  and  limited  distribution 
make  these  species  particularly 
vulnerable  to  reduced  reproductive 
vigor  and/or  extinction  from  stochastic 
events.  Because  these  three  species  are 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  their  ranges,  they 
fit  the  definition  of  endangered  as 
defined  in  the  Act. 

Critical  habitat  is  not  being  proposed 
for  the  three  species  included  in  this 
rule  for  reasons  discussed  in  the 
"Critical  Habitat"  section  of  this 
proposal. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  these  species. 
Such  a  determination  would  result  in  no 
known  benefit  to  the  species.  All  three 
species  have  extremely  low  total 
populations  and  face  anthropogenic 
threats.  The  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register  and  local 
newspapers  as  required  in  a  proposal  for 
critical  habitat  would  increase  the 
degree  of  threat  to  these  species  from 
take  or  vandalism  and,  therefore,  could 
contribute  to  their  decline  and  increase 
enforcement  problems.  The  listing  of 
these  species  as  endangered  publicizes 
the  rarity  of  the  plants  and,  thus,  can 
make  the  species  attractive  to 
researchers,  curiosity  seekers,  or 
collectors  of  rare  plants.  All  involved 
parties  and  the  landowners  have  been 
notified  of  the  importance  of  protecting 
the  habitat  of  these  species.  Protection 
of  the  habitat  of  the  species  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  Two  species  are  fovmd  in 
Haleakala  National  Park,  where  Federal 
law  protects  all  plants  from  damage  or 
removal.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
these  species  is  not  prudent  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  himian 
f.  livities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  these  species. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  under  the 
Endangered  Species  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
and  with  respect  to  its  critical  habitat, 
if  any  is  being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  One  species  [Melicope 
ovalis)  is  located  only  in  Haleakala 
National  Park.  One  population  of 
another  species  (M.  balloui)  is  also 
found  in  this  park.  Laws  relating  to 
national  parks  prohibit  damage  or 
removal  of  any  plants  growing  in  the 
parks.  There  are  no  other  known  Federal 
activities  that  occur  within  the  present 
known  habitat  of  these  three  plant 
species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62,  and  17.63  for  endangered  plants 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plant  species.  With  respect 
to  the  three  plant  species  proposed  to  be 
listed  as  endangered,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 


it  illegal  with  respect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce; 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  mahciously  damage  or 
destroy  any  such  species  on  any  area 
imder  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances.  It 
is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued.  These 
species  are  not  common  in  the  wild  and 
are  rarely,  if  ever,  cultivated. 

Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  432,  Arlington,  Virginia 
22203-3507  (703/35a-2104;  FAX  703/ 
358-2281). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposal  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  three 
species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  theu  possible  impacts 
on  these  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
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information  received  by  the  Service,  aiid 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
projposal. 

Tne  Endangered  Species  Act  provides 
for  at  least  one  public  hearing  on  this 
proposal,  if  requested.  Hearing  requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor 
(see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepared  in  connection  v^th  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PARTI  7-{  AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  $  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  indicated,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

S 1 7.1 2    Endar>g«r*d  and  thf Mtoned  plants, 
(h)*  •  • 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed        g^         %?" 


Rutaceae— Citrus  (amily: 
Melkx)pe(-Pelea) 
adscandens. 


Me»cope(-Pelea) 
battouL 


Alani U.SA  (HI) 

Alam  U.SA  (HI) 


NA 


NA 


NA 


NA 
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• 

U.S.A.  (HI)  

* 

• 

E 

* 

• 

NA 

• 

• 

NA 

• 

Dated:  April  23, 1M3. 
Riclurd  N.  Smldi, 

Acting  Dinctor,  Fish  and  WUdlifo  Service. 
(FR  Doc.  93-11047  Filed  5-10-93;  8:4S  am] 
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statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Urxtor  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
October  1993  School  Enrollment 
Supplement. 

Form  Numberfs):  CPS-1.  CPS-260. 

Agency  Approval  Number:  0607- 
0464. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burden:  9,200  hours. 

Number  of  Respondents:  69,000. 

Avg  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  Tne  October  Current 
Population  Survey  (CPS)  supplement  is 
the  only  source  of  data  on  enroilment  in 
all  schools  by  demographic,  social,  and 
economic  characteristics.  This  annual 
supplement  provides  school  enrollment 
data  for  persons  3  years  old  or  older 
who  are  enrolled  in  elementary  school, 
high  school,  college!  and  vocational  or 
technical  schools,  as  well  as  for  children 
enrolled  in  nursery  schools  and 
kindergarten.  It  also  provides  higher 
education  data  for  adults  and  computer 
usage  data  for  adults  and  children.  The 
data  are  used  by  Federal  agencies:  state, 
county,  and  city  governments;  and 
private  organizations  responsible  for 
education  to  formulate  and  implement 
education  policy.  They  are  also  used  by 
employers  and  analysts  to  anticipate  the 
composition  of  the  labor  force  in  the 
future. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
f202) 395-7313. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue. 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  EX:  20503. 

Dated:  May  6, 1993. 
Edward  Mkhab. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  93-11144  Filed  5-10-93;  8:45  am) 
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Economica  and  Statiatica 
Admirtiatratlon 

Adviaory  Committee  of  the  Teak  Force 
for  Deaignatlng  the  Year  2000  Cenaua 
and  Cenaua-Reiated  Activitiea  for 
2000-2009 

AGENCY:  Economics  and  Statistics 
Administration,  Department  of 
Commerce. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended  by  Pub.  L  94—409)  we 
are  giving  notice  of  a  meeting  of  the 
Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  200C  Census  and 
Census-Related  Activities  for  2000- 
2009.  The  meeting  will  convene  on 
Thursday,  June  3, 1993,  continuing 
through  Friday,  June  4, 1993,  at  the 
DuPont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington, 
DC.  The  Advisory  Committee  is 
composed  of  a  Chair,  twenty-five 
member  organizations,  and  nine  ex 
officio  members,  all  appointed  by  the 
Secretary  of  Commerce.  The  Advisory 
Committee  will  consider  the  goals  of  the 
census  and  user  needs  for  information 
provided  by  the  census,  and  provide  a 
perspective  from  the  standpoint  of  the 
outside  user  community  on  how 
proposed  designs  for  the  year  2000 
Census  realize  those  goals  and  satisfy 
those  needs.  The  Advisory  Committee 
shall  consider  all  aspects  of  the  conduct 
of  the  census  of  population  and  housing 
for  the  year  2000,  and  shall  make 


recommendations  for  improving  that 
census. 

DATES:  The  meeting  will  begin  at  9:30 
a.m.  on  Thursday,  June  3, 1993,  and 
adjourn  at  4  p.m.  on  Friday,  June  4, 
1993. 

ADDRESSES:  The  meeting  will  take  place 
at  the  DuPont  Plaza  Hotel,  1500  New 
Hampshire  Avenue.  NW.,  Washington, 
DC. 

FOR  niRTHER  INFORMATION  CONTACT: 

Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  written  statements  or  questions, 
may  contact  Thomas  P.  DeCair, 
Department  of  Commerce,  Bureau  of  the 
Census,  room  2066,  Federal  Building  3, 
Washington,  DC  20233.  Telephone: 
(3011  763-7298. 

8UPPt.EMENTARY  INFORMATION:  The 
agenda  for  the  meeting  includes 
continuing  consideration  of  design 
features  for  the  2000  census,  and  other 
items  that  the  Chair  and  Advisory 
Committee  members  deem  appropriate 
for  this  meeting.  The  meeting  is  open  to 
the  public.  A  brief  period  will  be  set 
aside  for  public  comment  and  questions. 
However,  persons  with  extensive 
questions  or  statements  for  the  record 
must  submit  them  in  writing  to  the 
Commerce  Department  official  named 
below  at  least  three  working  days  prior 
to  the  meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Susan  Knight  on  (301)  763-7298. 

Dated:  May  4, 1993. 
leCfrey  Mayer, 

Acting  Under  Secretary  for  Economic  Affairs 
Economics  and  Statistics  Administration. 
[FR  Doc.  93-11042  Filed  5-10-93;  8:45  am) 
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International  Trade  Administration 
[A-588-03S] 

Bicycle  Speedometers  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  ffcal  results  of 
antidumping  duty  administrative 
review. 
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SUMMURY:  On  August  12, 1992,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  bicycle 
speedometers  from  Japan.  The  review 
covers  one  manufacturer/exporter, 
Cateye  Co.,  Ltd.  (Cateye),  and  the  period 
November  1, 1990  through  October  31. 
1991. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  fi'om  one  domestic 
manufacturer.  Based  on  our  analysis  of 
the  comment  received,  the  final  results 
of  review  are  unchanged  from  those 
presented  in  the  preliminary  results. 
EFFECTIVE  DATE:  May  11.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  E.  Forbes  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone  (202) 
482-6120/3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  12,  1992,  the  Department 
published  in  the  Federal  Register  (57 
FR  36065)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  bicycle 
speedometers  from  Japan  (37  FR  24826, 
November  22,  1972).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometer.  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  9029.20.20, 
9029.40.80.  and  9029.90.40.  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  Our  written 
description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter.  Cateye,  Co.,  Ltd.  and  the 
period  November  1, 1990  through 
October  31. 1991. 

Analysis  of  Comment  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
§  353.22(c)(5)  of  the  Commerce 
Regulations  (19  CFR  353.22(c)(5)).  We 
received  a  comment  from  one  domestic 
manufacturer,  Avocet. 

Comment:  Avocet  argues  that  Cateye 
is  selling  a  private  label  version  of 
Cateye's  "Mity  I"  model  cyclocomputer 
under  the  "Specialized"  name  which  is 


imported  into  and  sold  in  the  United 
States  by  Specialized  Bicycle 
Components.  Avocet  asserts  that 
imports  of  these  private  label  units  are 
identical  to  the  Cateye  "Mity  I",  model 
no.  CC-MT  100  cyclocomputer  except 
for  brand  labels,  the  exterior  plastic  case 
and  padcaging.  According  to  Avocet. 
these  imports  appear  to  be  made 
through  the  port  of  San  Francisco  and 
since  September  1991  have  been  sold  at 
prices  significantly  lower  than  the  same 
model  sold  under  the  Cateye  name. 
Avocet  referred  to  TRADSTAT  World 
Trade  Statistics,  which  show  that 
imports  of  speedometers  made  through 
the  port  of  San  Francisco  were  sold  at 
substantially  reduced  unit  prices  for  the 
months  of  September  and  October  1991. 
Avocet  suggests  that  the  Department 
monitor  the  prices/entries  sold  under 
the  Specialized  label  for  the  91-92 
administrative  review. 

Department's  Position:  The 
Department  relied  on  Cateye's 
questionnaire  responses  in  determining 
the  antidumping  margin  for  the  90-91 
period  of  review.  The  Department  has 
determined  that  Avocet  has  provided  no 
evidence  to  show  that  there  were 
models  of  the  Cateye  "Mity  I"  bicycle 
speedometers  sold  under  the 
"Specialized"  brand  name  for  the  90-91 
review  period.  Furthermore,  the 
TRADSTAT  documents  submitted  by 
Avocet  contain  import  statistics  for  all 
exporters  and  all  types  of  bicycle 
speedometers  exported  to  the  United 
States  under  the  general  Tariff  Heading 
for  speedometers.  Those  statistics  are 
not  company-specific  or  model-specific 
and  are  not  indicative  of  Cateye's  selling 
practices  in  the  United  States.  In 
response  to  Avocet's  suggestion  that  the 
Department  "monitor"  respondent's 
entries  in  the  91-92  period,  the 
Department  will  examine  all  sales 
including  any  merchandise  that  we  may 
find  to  be  sold  under  the  "Specialized" 
label,  since  an  administrative  review 
has  been  initiated  for  the  91-92  period. 

Final  Results  of  the  Review 

After  analysis  of  the  comment 
received,  we  determine  that  the  final 
results  of  review  are  the  same  as  those 
presented  in  the  preliminary  results  of 
review,  and  we  determine  that  the 
following  margin  exists  for  the  period 
November  1, 1990  through  October  31, 
1991: 


Manfacturer/exporter 


Cateye  Co.,  Ltd 


Margin 
(percent) 


0.08 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 


duties  on  all  appropriate  entries. 
Individual  di^erences  between  U.S. 
price  and  foreign  market  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  for  the  reviewed  company 
directly  to  the  Customs  Service. 

Furtnermore.  the  following  deposit 
reouirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  Because 
Cateye's  dumping  margin  is  de  minimis. 
the  Customs  Service  shall  require  a  cash 
deposit  of  zero  for  all  entries  of  the 
subject  merchandise  from  that  producer; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactvu^rs 
or  exporters  will  be  zero.  Pursuant  to 
the  application  of  our  rule  regarding  de 
minimis  margins,  this  rate  represents 
the  highest  rate  for  any  firm  with 
shipments  in  the  administrative  review, 
other  than  those  firms  receiving  a  rate 
based  entirely  on  the  best  information 
available.  Furthermore,  the  following 
requirements,  when  imposed,  shall 
remain. in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  has  occurred  and 
the  subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protection  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(8)  of 
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the  Tariff  Act  (19  U.S.C  1675(a))  and 
§  353.22  of  the  Commerce  DepartmeDt's 
regulations  (19  CFR  353.22). 

Dated:  May  4, 1993. 
Joaepli  A.  Spatrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  93-11146  Filed  5-10-93;  8:45  ami 
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[A-583-420] 

HiMl  Dctemtination  of  Sal««  at  Lm« 
Than  Fair  Value:  Cmlain  Hallcal  SfNing 
Lock  Washara  From  Taiwan 

AGENCT:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  11. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Crow  11,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0116. 
FINAL  DETERMINATION:  We  determine  that 
certain  helical  spring  lock  washers  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margin  is  shown  in  the 
"Susf>ension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  our  affirmative  preliminary 
determination  of  sales  at  less  than  fair 
value  on  February  16. 1993,  (58  FR 
11027,  February  23,  1993),  the  following 
events  have  occurred: 

On  March  15, 1993,  the  American 
Association  of  Fastener  Importers 
(AAFI)  submitted  a  letter  objecting  to 
the  preliminary  determination  that 
critical  circumstances  exist.  On  March 
31. 1993,  petitioner  submitted  a  letter  in 
support  of  a  Hnal  determination  that 
critical  circimistances  exist. 

Scope  of  InvestigatMHi 

For  purposes  of  this  investigation, 
certain  helical  spring  lock  washers 
(HSLWs)  are  circular  washers  of  carbon 
steel,  of  carbon  alloy  steel,  or  of 
stainless  steel,  heat-treated  or  noo  beat- 
treated,  plated  or  non-plated,  with  ends 
that  are  off-line.  HSLWs  are  designed  to: 

(1)  Fiinction  as  a  spring  to  compensate 
for  developed  looseness  between  the 
component  parts  of  a  fastened  assembly; 

(2)  distribute  the  load  over  a  larger  area 
for  screw  or  bolts;  and  (3)  provide  a 
hardened  bearing  surface.  The  scope 
does  not  include  internal  or  external 


tooth  washers,  nor  does  it  include 
spring  lock  washers  made  of  other 
metals,  such  as  copper.  The  lock 
washers  subject  to  this  investigation  are 
currently  classifiable  under  subheading 
7318.21.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  InvMtigatioa 

The  period  of  investigation  (POI)  is 
April  1, 1992  through  ^tember  30, 
1992. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  best  information  availaisle  (BIA) 
is  appropriate  for  sales  of  HSLWs  in  this 
investigation.  In  deciding  whether  to 
use  BIA,  section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case,  the  producers/exporters  of 
HSLWs  from  Taiwan  did  not  do  so.  The 
only  response  came  from  Siguar  which 
stated  that  it  did  not  sell  to  the  United 
States  or  produce  the  subject 
merchandise  during  the  period  of 
investigation. 

During  the  course  of  this 
investigation,  the  Department  has 
encountered  serious  problems  in 
obtaining  responses  from  Taiwanese 
manufacturers  and  exporters  for  its 
investigation.  As  outlined  in  the  "Case 
History"  section  of  the  preliminary 
determination  notice,  the  Department 
made  repeated  attempts  to  sohcit  this 
information  stating  that  if  we  did  not 
receive  a  response  to  our  requests  %ve 
might  have  to  make  our  determinaticm 
on  the  basis  of  BIA.  In  spite  of  the 
Department's  attempts,  we  did  not 
receive  a  response  hom  any 
manufacturer  or  exporter  who  exported 
or  produced  during  the  POI. 
Consequently,  we  have  based  our  final 
determination  in  this  investigation  on 
BIA  for  all  Taiwan  companies.  As  BIA, 
we  have  selected  the  highest  margin 
listed  in  the  notice  of  initiation  iat  this 
investigation,  which  was  based  on  the 
petition.  A  description  of  how  petitior>er 
calculated  the  margins  contained  in  its 
petition  is  included  in  our  notice  of 
initiaUon  (57  FR  45765,  October  5, 
1992). 

Critical  Circumstance* 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Taiwan.  Section  735(a)(3)  of  the  Act 


provides  that  critical  circumstances 
exist  if: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subiect  of  the  investigation,  or 

(ii)  Toe  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  kno^m  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  hir  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Under  19  CFR  353.16(f),  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  i>eriod  of  time:  (i) 
The  volume  and  value  of  the  imports; 
(ii)  seasonal  trends  (if  applicable);  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  imports. 

In  determining  knowledge  of 
dumping,  we  normally  consider  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dumping  under 
section  735(a)(3){A)(ii)  for  exporters 
sales  price  sales,  and  margins  of  25 
percent  or  more  for  purchase  price  sales. 
(See,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy,  52  FR  24198, 
June  29, 1987).  Since  the  highest  margin 
contained  in  the  petition  for  HSLWs  is 
above  25  percent,  we  determine  in 
accordance  with  section  735(aM3)(A)(ii) 
of  the  Act  that  knowledge  of  dumping 
existed  for  HSLWs  from  Taiwan. 

Because  the  Department  did  not 
receive  responses  to  its  questionnaire 
from  any  Taiwan  companies  who 
produced  or  exported  during  the  period 
of  investigation,  we  have  relied  upon 
BLA  for  determining  whether  there  have 
been  massive  imports  of  HSLWs  from 
Taiwan.  Because  we  have  not  received 
responses  from  any  producers/exporters 
in  this  investigation,  we  are  making  the 
adverse  assumption  that  imports  were 
massive  over  a  relatively  short  period  of 
time.  Therefore,  we  find  that  imports  of 
HSLWs  from  Taiwan  have  been  massive 
over  a  relatively  short  period  of  time. 
Based  on  our  analysis,  we  determine 
that  critical  circumstances  exist  for 
imports  of  HSLWs  from  Taiwan. 

Interested  Party  Comment* 

No  interested  party  requested  a 
hearing  in  this  investigation,  and.  no 
formal  hearing  briefs  were  submitted  to 
the  Department.  However  on  March  15, 
1993,  the  AAFI  submitted  comment* 
regarding  the  affirmative  preliminary 
determination  of  critical  circumstances 
The  AAFI  maintains  that  there  is  no 


i7710 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday.  May  11,  1993  /  Notices 


reasonable  basis  for  the  Department's 
determination  that  massive  imports 
exist.  SpeciRcally,  the  AAFI  claims  that 
the  Department's  import  statistics  do 
not  support  massive  imports. 

On  March  31, 1993,  petitioner 
responded  to  the  claims  made  by  the 
AAFI.  Petitioner  maintains  that  there  is 
a  reasonable  basis  to  determine  that 
critical  cirtumstances  exist.  Petitioner 
argues  that  because  no  exporter/ 
producer  cooperated  in  this 
investigation  the  Department  is  unable 
to  determine  the  amount  of  exports  of 
the  subject  merchandise  from  Taiwan. 
Petitioner  points  to  the  fact  that  the 
import  statistics  are  for  a  basket 
category,  i.e.,  the  HTSUS  number  covers 
merchandise  other  than  the  HSLWs 
under  investigation.  For  these  reasons 
petitioner  notes  that  the  Department 
must  use  the  most  adverse  assumption 
when  determining  critical 
circumstances. 

DOC  Position 

We  disagree  with  AAFI.  Because  of  a 
lack  of  cooperation  from  Taiwan 
producers/exporters,  the  most  adverse 
assumption  concerning  critical 
circumstances  must  be  made.  Moreover, 
since  imports  of  HSLWs  are  covered  by 
a  basket  category,  it  is  not  feasible  to  use 
the  imports  statistics  to  determine 
whether  the  imports  are  massive. 
Therefore,  we  find  that  imports  of  the 
subject  merchandise  have  been  massive 
over  a  relatively  short  period  of  time. 
Also,  we  determine  that  critical 
circumstances  exist  for  imports  of 
HSLWs  from  Taiwan. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
HSLWs  from  Taiwan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  25, 
1992,  which  is  the  date  90  days  prior  to 
the  publication  of  our  preliminary 
determination.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  31.93  percent  on  all 
entries  of  HSLWs  from  Taiwan,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturars/producers/exporters 


Spring  Lake  Enterprise  Co.,  Ltd  ... 

Cwmtko  Irxlustnal  Co.,  Ltd 

Par  Exceliance  Industrial  Co.,  Ltd 
Ail  ottiers  


Margin 
percent- 
age 


31.93 
31.93 
31.93 
31.93 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry 
within  45  days. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  May  3, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  93-11145  Filed  5-10-93;  8;45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  910934-2272] 

RIN  0693-AA93 

Approval  of  Federal  Information 
Processing  Standards  Publication 
128-1,  Computer  Graphics  Metafile 
(CGM) 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTXM:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revised 
standard,  which  will  be  published  as 
FIPS  Publication  128-1.  This  standard 
supersedes  FIPS  PUB  128  in  its  entirety. 

SUMMARY:  On  May  26. 1992.  notice  was 
published  in  the  Federal  Register  (57 
FR  21961)  that  a  revision  to  Federal 
Information  Processing  Standard  128, 
Computer  Graphics  Metafile  (CGM),  was 
being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  this  revised  standard  as  Federal 
Iiiformation  Processing  Standard  (FIPS) 
128-1,  and  prepared  a  detailed 
justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation.      ; 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 


between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 
This  FTPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard,  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATES:  This  revised  standard 
becomes  effective  October  15, 1993.  The 
use  of  the  CGM  Application  Profile 
added  as  a  result  of  this  revision  is 
mandatory  October  15, 1994.  Agencies 
are  encouraged  to  use  the  Application 
Profile  in  acquisitions  initiated  during 
this  period. 

ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  section,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from 
NTIS  for  this  standard  is  set  out  in  the 
Where  to  Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  Benigni.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
(301)  975-3266. 

Dated:  May  5, 1993. 
Raymond  Kammer, 
Acting  Director. 

Federal  Information  Processing 
Standards  Publication  128-1 

(Date) 

Announcing  the  Standard  for  Computer 
Graphics  Metafile  (CGM) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administration  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1.  Name  of  Standard.  Computer 
Graphics  Metafile  (CGM)  (FIPS  PUB 
128-1). 

2.  Category  of  Standard.  Software 
Standard.  Graphics. 

3.  Explanation.  This  publication  is  a 
revision  of  FTPS  PUB  128.  This  revision 
supersedes  FIPS  PUB  128  and  modifies 
the  standard  by: 

(1)  Adopting  the  redesignated  version 
of  the  CGM  standard,  known  as  ANSI/ 
ISO  8632.1-4:1992; 

(2)  Adding  a  requirement  for  the  use 
of  profiles.  A  profile  defines  the  options. 
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elements,  and  parameters  of  ANSI/ISO 
8632  necessary  to  accomplish  a 
particular  function  and  to  maximize  the 
probability  of  interchange  between 
systems  implementing  the  profile;  and 

(3)  Adopting  the  first  such  profile  as 
a  requirement,  namely  the  military 
specification  MIL-D-28003A. 
November  15, 1991,  more  commonly 
known  as  the  CALS  (Computer-aided 
Acquisition  and  Logistics  Support)  CGM 
Application  Profile. 

This  publication  announces  adoption 
of  American  National  Standards 
InstituteAntemalional  Organization  for 
Standardization  (ANSI/ISO)  Computer 
Graphics  Metafile  (CGM),  ANSI/ISO 
8632.1-4:1992  which  consists  of  two 
parts  identified  in  the  Specifications 
section,  as  a  Federal  Information 
Processing  Standard  (FTPS).  ANSI/ISO 
8632  is  a  graphics  data  interface 
standard  which  specifies  a  file  format 
suitable  for  the  description,  storage,  and 
communication  of  graphical  (pictorial) 
information  in  a  device  independent 
manner.  The  purpose  of  the  standard  is 
to  facilitate  the  transfer  of  graphical 
information  between  different  graphical 
software  systems,  different  graphical 
devices,  and  different  computer 
graphics  installations.  However,  ANSI/ 
ISO  8632  is  not  completely  specified, 
nor  do  all  implementations  contain  all 
possible  options,  elements,  and 
parameters.  The  purpose  of  the  MIL-D- 
28003A  CGM  profile  is  to  enable  its 
users  to  ensiu^  predictable  interchange 
results  and  Interworking  of  machines, 
sites,  and  applications  by  rigorously 
defining  and  adhering  to  the  same 
subset  of  ANSI/ISO  8632.  Since  a 
proliferation  of  CGM  profiles  is  not 
desirable,  only  those  future  profiles 
deemed  necessary  to  satisfy  Federal  user 
requirements  not  met  by  MIL-D- 
28003A  will  be  added  by  revision  to  this 
Standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Institute  of 
Standards  and  Technology  (NIST), 
Computer  Systems  Laboratory  (CSL). 

6.  Cross  Index. 

a.  American  National  Standard/ 
International  Organization  for 
Standardization  (ANSI/ISO)  Computer 
Graphics  Metafile  (CGM),  ANSI/ISO 
8632.1-4:1992. 

b.  Military  Specification,  Digital 
Representation  of  Illustration  Data:  CGM 
Application  Profile,  MIL-D-28003A. 
November  15, 1991. 

7.  Related  Documents. 

a.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  120- 
1,  Graphical  Kernel  System  (GKS). 


b.  Federal  Information  Resources 
Management  Regulations  201-20.303, 
Standards,  and  subpart  201-39.1002, 
Federal  Standards. 

c.  American  National  Standard 
Graphical  Kernel  System,  GKS,  ANSI 
X3.124. 1-3-1985. 

d.  ISO  646-1983,  Information 
Processing— 7-Bit  Coded  Character  Set 
for  Information  Interchange. 

e.  ISO  2022-1986.  Information 
Processing— ISO  7-Bit  and  8-Bit  Coded 
Character  Sets— Code  Extension 
Techniques. 

f.  ISO  2375-1987,  Data  Processing- 
Procedure  for  Registration  of  Escape 
Sequences. 

g.  ISO  7942-1985.  Information 
Processing  Systems — Computer 
Graphics — Graphical  Kernel  System 
(GKS). 

h.  ISO  6429-1988,  Information 
Processing — Control  Functions  for  7-Bit 
and  8-Bit  Coded  Character  Sets. 

i.  ANSI/ISO  8632.1-4:1992. 
Information  Processing  Systems — 
Computer  Graphics  Metafile  (Part  1: 
Functional  Specifications:  Part  2: 
Character  Encoding;  Part  3:  Binary 
Encoding;  Part  4:  Clear  Text  Encoding). 

8.  Objectives.  The  primary  objectives 
of  this  standard  are: 

— To  allow  the  portability  of  graphics 
data  among  difi^erent  graphics 
installations  and  devices.  This 
encourages  a  uniform  interface  for 
noninteractive  picture  description. 

— To  promote  the  exchange  of  graphic 
information  enabling  installations  to 
share  data  and  reduce  time  spent 
recomputing  in  efforts  to  regenerate 
graphics  data. 

— To  promote  the  use  of  a  standard  set 
of  elements  using  standard 
terminology,  which  aids  graphics 
programmers  in  using  graphics 
methods. 

9.  Applicability. 

a.  Tnis  standard  is  for  use  in 
computer  graphics  applications  that  are 
either  developed  or  acquired  for 
governmtiut  use.  Although  not 
developed  specifically  for  the  Printing/ 
Graphics  Arts  industry,  this  standard 
may  be  used  in  printing  and  graphics  art 
applications  whenever  desirable. 

b.  The  use  of  this  standard  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

— A  graphics  metafile  is  maintained  at 
a  central  facility  for  a  decentralized 
system  that  employs  graphics  devices 
of  different  makes  and  models  that 
must  utilize  the  data. 

— A  graphics  metafile  is  required  to 
preserve  picture  data  when 
conversion  or  migration  from  one 
graphics  system  to  another  is 


necessary  and  the  two  systems  are  not 
necessarily  compatible. 
—A  graphics  metafile  is  intended  for 
information  interchange  between  a 
source  system  and  a  target  system  that 
are  not  necessarily  compatible. 

c.  Nonstandard  features  should  be 
used  only  when  the  needed  operation  or 
function  cannot  reasonably  be 
implemented  with  the  standard  features 
alone.  Although  nonstandard  features 
can  be  very  useful.  It  should  be 
recognizeo  that  the  use  of  these  or  any 
other  nonstandard  elements  may  make 
the  interchange  of  graphics  picture  data 
and  future  conversion  more  difficult 
and  costly. 

d.  The  use  of  profiles  is  strongly 
recommended  in  applications  where  it 
is  vitally  important  to  ensure 
predictable  results  between  machines, 
sites  and  applications.  They  are  defined 
by  application  constituencies  who  agree 
to  adhere  to  the  same  subset  of  CGM. 
The  first  profile  added  herein  by  this 
revision  is  recommended  for 
Department  of  Defense  applications  as 
well  as  other  Federal  government 
applications  when  the  representation  of 
graphics  information  in  digital  form  is 
for  use  in  technical  illustrations  and/or 
technical  publications.  In  addition,  this 
profile  is  recommended  for  satisfying 
Federal  agencies'  specifications  when 
the  use  of  a  general-purpose,  graphical 
interchange  mechanism  is  required. 

10.  Specifications.  ANSI/ISO  8632.1- 
4:1992.  Computer  Graphics  Metafile, 
defines  the  scope  of  the  specifications, 
the  syntax  and  semantics  of  the  CGM 
elements  and  requirements  for  a 
conforming  implementation.  The  ANSI/ 
ISO  8632  consists  of  four  parts:  (Part  1 : 
Functional  Specifications;  Part  2: 
Character  and  Coding;  Part  3:  Binding 
and  Coding;  Part  4:  Clear  Text 
Encoding).  In  addition.  MII^D-28003A. 
the  Military  Specification  for  the  Digital 
Representation  of  Illustration  Data:  CGM 
Application  Profile,  establishes  the 
requirements  to  be  met  when  two- 
dimensional  picture  description  or 
illustration  data  that  is  vector  or  mixed 
vector  and  raster  is  delivered  in  the 
digital  format  of  FIPS  PUB  128-1. 

11.  Implementation.  The 
implementation  of  this  standard 
involves  two  areas  of  consideration: 
Acquisition  of  CGM  implementations 
and  interpretations  of  the  standard. 

11.1  Acquisition  of  CGM 
Implementations.  This  revised  standard 
becomes  effective  October  15,  1993.  The 
use  of  the  CGM  Application  Profile 
added  as  a  result  of  this  revision  is 
mandatory  October  15,  1994.  Agencies 
are  encouraged  to  use  the  Application 
Profile  in  acquisitions  initiated  durinj^ 
this  period. 
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11.2  Interpretation  ofFIPS  CGM. 
Resolution  of  questions  regarding  this 
standard  will  be  provided  oy  NIST. 
Questions  concerning  the  content  and 
speciBcations  should  be  addressed  to: 
Director,  Computer  Systems  Laboratory, 
ATTN:  CGM  Interpretation.  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 

12.  Waivers. 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FTPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  beads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
pubHshed  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
oiid  decides  to  make  under  S  U.S.C 


552(b),  shall  be  part  of  the  procurement 
documentation  and  retain€Kl  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  128-1 
(FIPSPUB128-1),  and  title.  Payment 
may  be  made  by  check,  money  order,  or 
NTIS  deposit  account. 

[FR  Doc.  93-11138  Filed  5-10-93;  8:45  am] 
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[Docket  No.  920490-2273] 
FUN  0693-AA59 

Approval  of  Withdrawal  of  Eight 
Federal  Information  Procasalng 
Standards  (FIPS)  Family  of  Input/ 
Output  Interface  Standards 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  the  withdrawal 
of  eight  Federal  Information  Processing 
Standards  (FIPS):  family  of  input/output 
interface  standards. 

On  May  4, 1992.  notice  was  published 
in  the  Federal  Register  (57  FR  19110) 
proposing  withdrawal  of  eight  Federal 
Information  Processing  Standards 
(FIPS),  family  of  input/output  interface 
standards,  because  the  technical 
specifications  that  they  adopt  are 
obsolete  and  are  no  longer  supported  by 
industry. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
these  standards  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  withdrawal  of  the  eight 
FIPS,  and  prepared  a  detailed 
justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  NW.,  Washington,  DC  20230. 

This  notice  provides  only  the  FIPS 
publication  number,  title,  and  date  for 


each  of  the  eight  standards  being 

withdrawn: 

—FIPS  60-2.  I/O  Channel  Interface, 

revised  December  18, 1990. 
—FTPS  61-1,  Channel  Level  Power 

Control  Interface,  revised  December 

18, 1990. 
— FIPS  62,  Operational  Specifications 

for  Magnetic  Tape  Subsystems, 

revised  December  18, 1990. 
— FIPS  63-1,  Operational  Specifications 

for  Variable  Block  Rotating  Mass 

Storage  Subsystems,  revised 

December  18, 1990;  Supplement  to 

FIPS  PUB  63-1.  Additional 

Operational  Si>ecifications  for 

Variable  Block  Rotating  Mass  Storage 

Subsystems,  revised  December  18, 

1990. 
— FIPS  97,  Operational  Specifications 

for  Fixed  Block  Rotating  Mass  Storage 

Subsystems,  revised  December  18, 

1990. 
—FIPS  111,  Storage  Module  Interfaces 

(with  extensions  for  enhanced  storage 

module  interfaces),  revised  December 

18. 1990. 
—FIPS  130,  Intelligent  Peripheral 

Interface  (IPI),  revised  December  IB, 

1990. 
—FIPS  131,  Small  Computer  System 

Interface  (SCSI),  revised  December  18, 

1990. 
EFFECTIVE  DATE:  This  withdrawal  is 
effective  April  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shirley  Radack,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  MD  20899,  telephone 
(301)  975-2833. 

Authority:  Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of  Standards 
and  Technology  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  Section 
1 1 1  (d)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
amended  by  the  Computer  Security  Act  of 
1987.  Public  Law  100-235. 

Dated:  May  5. 1993. 
Raymond  Kunmer, 
Acting  Director. 
|FR  Doc.  93-11140  Filed  5-10-93:  8:45  am] 
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[Docket  No.  911219-2341] 
RIN  0693-AA97 

Approval  of  Federal  Information 
Processing  Star>dards  Publication  180, 
Secure  Hash  Standard  (SHS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTKM:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  new 
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standard,  which  will  be  published  as 
FIPS  Publication  180,  Secure  Hash 
Standard  (SHS). 

summary:  On  January  31, 1992,  notice 
was  published  in  the  Federal  Register 
(57  FR  3747)  that  a  Federal  Information 
Processing  Standard  for  Secure  Hash 
Standard  (SHS)  was  being  proposed  for 
Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standards 
Publication,  and  prepared  a  detailed 
justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW.,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 


standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  is 
effective  October  15. 1993. 
ADDRESS:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  hx>m  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  V4F0RMATI0N  CONTACT:  Mr. 
Miles  Smid.  telephone  (301)  975-2938. 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 

Dated:  May  5, 1993. 
Raymond  KamnMr, 
Acting  Director. 

Secure  Hash  Standard 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

Name  of  Standard:  Secure  Hash 
Standard. 

Category  of  Standard:  Computer 
Security. 


Explanation:  This  Standard  specifies  a 
Secure  Hash  Algorithm  (SHA)  for 
computing  a  condensed  representation 
of  a  message  or  a  data  file.  When  a 
message  of  any  length  <2**  bits  is  input, 
the  SHA  produces  a  160-bit  output 
called  a  message  digest.  The  message 
digest  can  then  be  input  to  the  EKgital 
Signature  Algorithm  (DSA)  which 
generates  or  verifies  the  signature  for  the 
message  (see  Figure  1).  Signing  the 
message  digest  rather  than  the  message 
often  improves  the  efficiency  of  the 
process  because  the  message  digest  is 
usually  much  smaller  in  size  than  the 
message.  The  same  hash  algorithm  must 
be  used  by  the  verifier  of  a  digital 
signature  as  was  used  by  the  creator  of 
the  digital  signaturu.  The  SHA  is  called 
secure  because  it  is  computationally 
infeasible  to  find  a  message  which 
corresponds  to  a  given  message  digest, 
or  to  find  two  different  messages  which 
produce  the  same  message  digest.  Any 
change  to  a  message  in  transit  will,  with 
very  high  probability,  result  in  a 
different  message  digest,  and  the 
signature  will  fail  to  verify.  The  SHA  is 
based  on  principles  similar  to  those 
used  by  Professor  Ronald  L.  Rivest  of 
MIT  when  designing  the  MEM  message 
digest  algorithm,*  and  is  closely 
modelled  after  that  algorithm. 

Approving  Authority:  Secretary  of 
Commerce. 


1  "Tbe  MD4  Message  Digest  Algoiithm," 
Advances  In  Cryplology— CRYPTO  "90  Proceedings, 
Springer- Verlag.  1991.  pp.  303-311 
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Figure  1:  Using  the  SHA  with  the  DSA 

Maintenance  Agency:  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology. 

Applicability:  This  standard  is 
applicable  to  all  Federal  departments 
and  agencies  for  the  protection  of 
imclassified  information  that  is  not 
subject  to  section  2315  of  Title  10, 
United  States  Code,  or  section  3502(2) 
of  Title  44,  United  States  Code.  This 
standard  is  required  for  use  with  the 
Digital  Signature  Algorithm  (DSA)  as 
specified  in  the  Digital  Signature 
Standard  (DSS)  and  whenever  a  secure 
hash  algorithm  is  required  for  federal 
applications.  Private  and  commercial 
organizations  are  encouraged  to  adopt 
and  use  this  standard. 

Applications:  The  SHA  may  be  used 
in  electronic  mail,  electronic  funds 
transfer,  software  distribution,  data 
storage,  and  other  applications  which 
require  data  integrity  assurance  and  data 
origin  authentication.  The  SHA  may 
also  be  used  whenever  it  is  necessary  to 
generate  a  condensed  version  of  a 
message. 

Implementations:  The  SHA  may  be 
implemented  in  software,  firmware, 
hardware,  or  any  combination  thereof. 
Only  implementations  of  the  SHA  that 
are  validated  by  MIST  will  be 
considered  as  complying  with  this 


standard.  Information  about  the 
requirements  for  validating 
implementations  of  this  standard  can  be 
obtained  from  the  National  Institute  of 
Standards  and  Technology,  Computer 
Systems  Laboratory,  Attn:  SHS 
Validation.  Gaithersburg,  MD  20899. 

Export  Control:  Implementations  of 
this  standard  are  subject  to  Federal 
Government  export  controls  as  specified 
in  Title  15,  Code  of  Federal  Regulations, 
Parts  768  through  799.  Exporters  are 
advised  to  contact  the  Department  of 
Commerce,  Bureau  of  Export 
Administration  for  more  information. 

Patents:  Implementations  of  the  SHA 
in  this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

Implementation  Schedule:  This 
standard  becomes  effective  October  15, 
1993. 

Specifications:  Federal  Information 
Processing  Standard  (FIPS  180)  Secure 
Hash  Standard  (affixed). 

Cross  Index: 

a.  FIPS  PUB  46-1,  Data  Encryption 
Standard. 

b.  FIPS  PUB  73,  GuideUnes  for 
Security  of  Computer  AppUcations. 

c.  Draft  FIPS  PUB  140-1,  Security 
Requirements  for  Cryptographic 
Modules. 

d.  FIPS  PUB  XX.  Digital  Signature 
Standard. 


Qualifications:  While  it  is  the  intent 
of  this  standard  to  specify  a  secure  hash 
algorithm,  conformance  to  this  standard 
does  not  assure  that  a  particular 
implementation  is  secure.  The 
responsible  authority  in  each  agency  or 
department  shall  assure  that  an  overall 
implementation  provides  an  acceptable 
level  of  security.  This  standard  will  be 
reviewed  every  five  years  in  order  to 
assess  its  adequacy. 

Waiver  Procedure:  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  United  States  Code.  Waiver 
shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the 
accomplishment  of  the  mission  of 
an  operator  of  a  Federal  computer 
system;  or 

b.  Compliance  with  a  standard  would 
cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
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waiver  request  when  they  detennioe 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each 
decision,  with  procurement  sensitive  or 
classified  f>ortions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions.  Technology  Building, 
room  B-154,  Gaithersburg.  MD  20899. 

In  addition,  notice  of  eadi  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Gov»nment  Afiiairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  ano/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  accompanying 
docxunents.  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  5  United  States  Code 
Section  552(b).  shall  be  part  of  the 
procurement  documentation  and 
retained  by  the  agency. 

Where  to  Obtain  Copies  of  the 
Standard:  Copies  of  this  publication  are 
for  sale  by  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  Springfield,  VA  22161. 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  180  (FTPS  PUB  180),  and 
identify  the  title.  When  microfiche  is 
desired,  this  should  be  specified.  Prices 
are  published  by  NTIS  in  current 
catalogs  and  other  issuances.  Payment 
may  be  made  by  check,  money  order, 
deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 

|FR  Doc.  93-11139  Hied  S-10-93;  8:45  am] 
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The  New  England  Fishery 
Management  Council  will  hold  a  two 
day  public  meeting  on  May  12-13. 1993, 
at  the  Seamen's  Inn.  65  Creenmanville 
Avenue,  MysUc.  CT;  telephone:  203- 
536-1383.  The  meeting  will  begin  at  10 
a.m.  on  May  12  and  at  8:30  a.m.  on  May 
13. 

On  the  first  day  the  Council  meeting 
will  begin  with  reports  fit>m:  the 
Council  Chairman,  the  Executive 
Director,  the  National  Marine  Fisheries 
Service  Regional  Director,  the  Northeast 
Fisheries  Science  Center  liaison,  the 
Mid-Atlantic  Council  liaison,  and 
representatives  fivm  the  Department  of 
State,  the  Coast  Guard,  the  Fish  and 
Wildlife  Service,  and  the  Atlantic  States 
Marine  Fisheries  Commission. 
Following  the  reports,  the  Council  will 
review  the  appeals  processes  now 
proposed  as  p«rt  of  the  draft  groundfish 
and  sea  scallop  amendments  relative  to 
moratorium  qualifications  and  effort 
allocations. 

On  the  second  day.  In  the  morning, 
after  reviewing  the  recommendations  of 
the  Scallop  Committee,  the  Council 
plans  to  make  a  final  decision  on  the 
submission  of  Amendment  #4  to  the 
Scallop  Plan. 

At  the  conclusion  of  the  scallop 
disoission,  the  Monkfish  Committee 
will  report  on  state  initiatives  to  manage 
monkfish.  including  a  possible 
minimum  size.  During  the  latter  part  of 
the  afternoon,  the  Large  Pelagics 
Committee  will  discuss  implementation 
of  the  Shark  Plan  and  report  on  the 
status  of  the  experimental  swordfish 
driltnet  fishery.  The  Enforcement 
Committee  will  report  to  the  Council  on 
its  findings  after  reviewing  Amendment 
*4  to  the  Scallop  Plan. 

For  more  information  contact  Douglas 
G.  Marshall,  Executive  Director,  New 
England  Fishery  Management  Council.  5 
Broadway,  Saugus,  MA  01906; 
telephone:  (617)  231-0422. 

Dated:  May  4. 1993. 
David  S.  Crestiii, 

Acting  Dinctor,  Office  ofPishmu 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
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1993  from  8  a.m.  to  S  p.m.  at  Hanscom 
AFB.  MA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  Information  Architecture.  This 
meeting  will  Involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy  J.  Cmumt. 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  93-11076  Piled  5-10-93;  8:45  ami 
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USAF  SciM>ttfic  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  C-141  Service  Lifetime  Extension 
Program  will  meet  on  26-27  May  1993 
fit)m  8  a.m.  to  5  p.m.  at  the  ANSER 
Corp..  Arlington.  VA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  C-141  Service  Lifetime  Extension 
Program.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-11077  Filed  5-10-93:  8:45  am) 
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National  Oceanic  and  Atmoepheric 
Administration 

New  England  Rshsfy  Management 
Council;  Pubik  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Information  Architecture 
Committee  will  meet  on  14-15  June 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Notice  was  published  April  19. 1993. 
at  58  FR  21146  that  the  Naval  Research 
Advisory  Committee  Panel  on  Littoral 
Warfare/Amphibious  Warfare  was  to 
have  met  on  May  4-5, 1993.  at  the  Office 
of  Naval  Research,  800  North  Quincy 
Street,  Arlington,  Virginia.  The  meeting 
has  been  canceled. 

May  3. 1993 

MidualP.RuiniMl 

LCDR.  J  ACQ  USN.  Federal  Raster  Liaison 
Officer. 

(FR  Doc  93-11099  FUed  5-10-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
C«nt«r«  for  Independent  Uvlng 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  distribution 
of  funds,  selection  criteria,  and  absolute 
funding  priority  for  Fiscal  Year  (FY) 
1993. 

SUMMARY:  For  FY  1993,  the  Secretary 
proposes  a  method  of  distributing  funds, 
scflection  criteria  for  making  new 
awards,  and  an  absolute  funding 
priority  under  the  Centers  for 
Independent  Living  program.  The 
absolute  funding  priority  would  support 
the  operation  of  centers  for  independent 
living  in  geographic  areas  within  each 
State  that  are  not  currently  being  served 
or  are  underserved  by  centers  for 
independent  living. 
DATES:  Comments  must  be  received  on 
or  before  June  10, 1993. 
AOOAESSES:  All  comments  concerning 
this  notice  should  be  addressed  to 
Thomas  Finch,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3315,  Switzer  Building. 
Washington.  DC  20202-2741, 
FOn  FURTNER  MFORMATWN  CONTACT:  John 
Nelson,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3326, 
Switzer  Building,  Washington,  DC 
20202-2741.  Telephone:  (202)  205- 
9362.  Deaf  and  hearing  impaired 
individuals  may  call  (202)  205-9362  for 
TDD  services. 

SUPPLEMENTARY  INFORMATION:  Grants 
under  the  Centers  for  Independent 
Living  program  are  authorized  by  title 
VH.  chapter  1.  part  C.  section  721  of  the 
Rehabilitation  Act  of  1973  (Act),  as 
amended.  This  program  provides 
support  for  the  planning,  operation, 
conduct,  administration,  and  evaluation 
of  centers  for  independent  living  (CILs) 
that  comply  with  the  standards  and 
assurances  in  section  725  of  the  Act. 
Centers  for  independent  living  are 
consumer-controlled,  community-based, 
cross-disability,  nonresidential  private 
nonprofit  agencies  that  are  designed  and 
operated  within  a  local  community  by 
individuals  with  disabilities  and 
provide  an  array  of  independent  living 
services. 

In  FY  1992,  the  program  supported 
projects  in  all  50  States,  the  District  of 
Columbia.  Puerto  Rico,  and  Guam.  The 
Department  has  not  conducted  a  major 
competition  for  this  program  since  1982 
due  to  congressional  requirements.  With 
the  Rehabilitation  Act  Amendments  of 
1992  (1992  Amendments),  the  program 
underwent  substantial  changes.  The 
1992  Amendments  were  enacted 
October  29. 1992.  The  1992 


Amendments  provide  that  FY  1993  will 
be  a  transition  year  for  determining  how 
funds  are  distributed  tinder  this 
program.  The  Secretary  proposes  to 
implement  a  number  of  funding  and 
program  changes  made  by  the  1992 
Amendments  in  a  manner  that  would 
provide  the  least  disruption  to  the 
program  and  would  provide  for  the 
greatest  continuity  of  independent 
living  services  to  persons  with  severe 
disabilities. 

Section  721(e)(2)(B)(i)  of  the  Act 
requires  that  funds  appropriated  for  this 
program  are  to  be  distributed  in  FY  1993 
to  private  nonprofit  agencies  (PNAs) 
that  received  funding  directly  or 
through  subgrants  or  contracts  imder 
part  B  of  title  VU  of  the  Act.  as  in  effect 
on  the  day  before  the  date  of  enactment 
of  the  1992  Amendments,  In  FY  1992, 
if  the  PNA  submits  an  application  to  the 
Secretary  that  demonstrates  the  PNA 
will  meet  the  evaluation  standards 
described  in  section  725(b)  of  the  Act  no 
later  than  October  1, 1993,  and  that 
contains  the  assurances  described  in 
section  725(c)  of  the  Act. 

Pursuant  to  section  721(e)(2)(C),  the 
Secretary  may  award  funds  in  FY  1993 
under  this  program  to  a  PNA  that  did 
not  receive  assistance  under  part  B,  as 
in  effect  on  the  day  before  the  date  of 
enactment  of  the  1992  Amendments,  in 
FY  1992,  only  after  funding  all  PNAs 
pursuant  to  section  721(e)(2)(B)(i)  and 
only  if  the  PNA  that  did  not  previously 
receive  assistance  has  submitted  a 
satisfactory  application.  The  Secretary 
will  use  the  selection  criteria  that  are 
specified  in  section  722(d)(2)(B)  of  the 
Act  for  the  selection  of  centers  pursuant 
to  721(e)(2)(B)(ii)  of  the  Act. 

Section  721(c)(1)  of  the  Act  provides 
that  the  allocation  of  funds  under  this 
program  in  FY  1994  is  to  be  made  on  the 
basis  of  the  ratio  of  the  population  of  a 
State  to  the  population  of  all  States. 
Section  721(c)(1)(B)  and  (C)  of  the  Act 
also  establishes  certain  minimums  that 
are  to  apply  to  the  award  of  FY  1994 
funds  under  this  program. 

The  minimums  established  by  section 
721(c)(1)  (B)  and  (C)  for  FY  1994  and  for 
each  subsequent  year  are  as  follows: 

(a)  Subject  to  the  availability  of 
appropriations  for  part  C  of  chapter  1  of 
title  Vil,  the  amount  of  any  allotment  to 
a  State  under  section  721(c)(1)(A)  for  a 
fiscal  year  must  not  be  less  than  the 
amount  of  financial  assistance  received 
by  QLs  in  the  State  for  FY  1992  under 
part  B  of  title  VII,  as  in  effect  on  the  day 
before  the  date  of  enactment  of  the  1992 
Amendments. 

(b)  Subject  to  the  availability  of 
appropriations  for  part  C  of  chapter  1  of 
title  VII  and  except  as  provided  in 
section  721(c)(1)(B)  of  the  Act,  for  a 


fiscal  year  in  which  the  amounts 
appropriated  to  carry  out  part  C  of 
chapter  1  of  title  VU  exceed  the  amounts 
appropriated  for  FY  1992  to  carry  out 
part  B  of  title  VII,  as  in  effect  on  the  day 
before  the  date  of  enactment  of  the  1992 
Amendments — 

(1)  If  the  excess  is  $8,000,000  or  more, 
the  allotment  to  any  State  under  section 
721(c)(1)(A)  must  bis  not  less  than 
$450,000  or  one-third  of  one  percent  of 
the  sums  made  available  for  the  fiscal 
year  for  which  the  allotment  is  made, 
whichever  is  greater,  and  the  allotment 
of  any  State  under  section  721  for  any 
fiscal  year  that  is  less  than  $450,000  or 
one-third  of  one  percent  of  the  sums 
must  be  increased  to  the  greater  of  the 
two  amoimts; 

(2)  If  the  excess  is  $4,000,000  or  more 
but  less  than  $8,000,000,  the  allotment 
to  any  State  under  section  721(c)(1)(A) 
must  be  not  less  than  $400,000  or  one- 
third  of  one  percent  of  the  sums  made 
available  for  the  fiscal  year  for  which 
the  allotment  is  made,  whichever  is 
greater,  and  the  allotment  of  any  State 
under  section  721  for  any  fiscal  year 
that  is  less  than  $400,000  or  one-third 
of  one  percent  of  the  sums  must  be 
increased  to  the  greater  of  the  two 
amounts;  and 

(3)  If  the  excess  is  less  than 
$4,000,000,  the  allotment  to  any  State 
under  section  721(c)(1)(A)  must 
approach,  as  nearly  as  possible,  the 
greater  of  the  two  amounts  described  in 
section  721(c)(l)(C)(ii)  of  the  Act. 

Section  721(c)(2)  of  the  Act  provides 
that  Guam,  American  Samoa,  \he  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau  are  to 
receive  a  separate  allotment  of  not  less 
than  one-eighth  of  one  percent  of  the 
remainder  for  the  fiscal  year  for  which 
the  allotment  will  be  made,  except  that 
Palau  may  receive  its  allotment  only 
until  the  Compact  of  Free  Association 
with  Palau  takes  effect. 

Finally,  section  721(d)  of  the  Act 
provides  the  method  by  which  the 
Secretary  will  redistribute  to  other 
States  any  funds  that  a  State  received 
under  its  allotment  but  will  not  expend 
to  carry  out  part  C  of  title  VU  of  the  Act 
in  FY  1994  and  subsequent  years. 

This  program  supports  moving  the 
Nation  toward  achieving  the  National 
Educational  Goals  by  enhancing 
programs  that  develop  the  skills  of 
individuals  with  severe  disabilities  to 
exercise  the  rights  and  responsibilities 
of  citizenship. 

The  Secretary  will  announce  the  final 
method  of  distributing  funds,  selection 
criteria  for  making  new  awards,  and 
absolute  funding  priority  under  the 
Centers  for  Independent  Living  program 


IMI 


in  a  notice  in  the  Federal  Register.  The 
final  method  of  distributing  hinds, 
selection  criteria  for  making  new 
awards,  and  absolute  funding  priority 
will  be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  method  of  distributing 
funds,  selection  criteria  for  making  new 
awards,  and  absolute  funding  priority, 
and  the  quality  of  the  applications 
received.  The  publication  of  this  notice 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only  the 
priority  proposed  in  this  notice,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  will  be  published  in 
the  Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priority. 

Proposed  Distribution  of  Funds, 
Selection  Criteria,  and  Absolute 
Funding  Priority 

Pursuant  to  section  12  of  the  Act  and 
34  CFR  75.105(c)(3),  the  Secretary 
proposes  the  following  method  for  the 
distribution  of  funds,  the  following 
selection  criteria,  and  the  following 
absolute  funding  priority  under  this 
program  in  FY  1993. 

Proposed  Distribution  of  Funds 

The  Secretary  proposes  to  distribute 
funds  under  this  program  in  FY  1993 
consistent  with  the  allotment  by 
population  and  the  minimums 
established  by  section  721  (c)(1).  (c)(2), 
and  (d)  of  the  Act  for  FY  1994  that  are 
described  in  the  supplementary 
information  section  of  this  notice. 

Proposed  Selection  Criteria 

The  Secretary  proposes  to  evaluate 
each  application  for  a  new  center  under 
this  program  by  using  the  following 
selection  criteria,  which  are  based  on 
section  722(d)(2)(B)  of  the  Act: 

(a)  Evidence  of  need  (15  points). 

(1)  The  Secretary  reviews  each 
application  for  persuasive  evidence  that 
shows  the  extent  to  which  the  project 
meets  the  speciHc  needs  for  the 
program,  Including  consideration  of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs  (I.e.,  whether  from  the  1990 
census  data  or  other  current  sources); 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 
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(2)  The  Secretary  Io<^  fw 
information  that  showfs  that  need  for  the 
center  for  independent  living  has  been 
established  in  terms  of  existing 
programs  and  facilities  and  includes  an 
assessment  of  the  potential  of  the 
existing  programs  and  fedlities  to  meet 
service  needs  for  independent  living 
services  of  individuals  with  severe 
disabilities  in  the  geographic  area  to  be 
served. 

(b)  Plan  of  operation  (25  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  oroiect. 

(2)  Tne  Secretary  looks  for 
information  that  snows— 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women;  and 

(C)  The  elderiy. 

(3)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project, 
including  funding,  facilities,  equipment, 
and  supplies. 

(c)  Past  performance  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  past  performance  of  the  applicant  In 
successfully  providing  services  similar 
to  independent  living  services. 

(2)  Tne  Secretary  looks  for 
information  that  shows  evidence  that 
the  applicant  successfully  provided 
services  comparable  to  independent 
living  services  and  core  services  as 
listed  in  section  7(30)  of  the  Act  and 
other  services  that  empower  individuals 
with  severe  disabilities. 

(d)  Quality  of  key  personnel  (10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 


(ii)  The  qualifications  of  each  of  the 
other  management  and  decisionmaking 
personnel  to  be  used  in  the  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (2)(i)  and  (ii) 
of  this  criterion  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  membisrs  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Persons  with  disabilities;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(e)  Involvement  of  individuals  with 
severe  disabilities  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  persons  with  severe  disabilities  are 
appropriately  involved  in  conducting 
center  activities. 

(2)  The  Secretary  looks  for 
information  that  shows  that  persons 
with  severe  disabilities  or  their  parents, 
guardians,  or  other  representatives,  as 
appropriate,  will  be  substantially 
involved  in  planning,  policy  direction, 
and  management  of  the  center,  and.  to 
the  greatest  extent  possible,  will  be 
employed  by  the  center. 

(t)  Budget  and  cost  effectiveness  (10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(g)  Evaluation  plan  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  n>ethods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(h)  Meeting  the  standards  and  the 
assurances  (25  points). 

The  Secretary  reviews  each 
application  for  information  that 
shows — 
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(1)  Evidence  of  demonstrated  success 
in  satisfying,  or  a  clearly  defined  plan 
to  satisfy,  the  standards  in  section 
725(b)  of  the  Act  by  October  1, 1993; 
and 

(2)  Convincing  evidence  of 
demonstrated  success  in  satisfying,  or  a 
clearly  defined  plan  to  satisfy,  the 
assurances  in  section  725(c)  of  the  Act 
by  October  1,1993. 

Proposed  Absolute  Funding  Priority 

With  the  funds  available  to 
implement  section  721(e)(2)(6)(ii)  and 
(C)  of  the  Act  in  FY  1993,  the  Secretary 
also  proposes  an  absolute  funding 
priority  for  eligible  PNAs  that  propose 
to  serve  geographic  areas  within  each 
State  that  are  underserved  or  not  served 
byaCIL. 

Projects  must  provide  demographic 
and  other  information  demonstrating 
how  the  geographic  area  proposed  to  be 
served  by  the  project  is  not  receiving 
independent  living  services  or  is 
underserved  by  OCLs. 

In  addition,  all  projects  must 
demonstrate  how  they  will — 

(1)  Address  the  needs  of  individuals 
with  severe  disabilities  who  are  from 
minority  backgrounds; 

(2)  By  October  1, 1993,  comply  with 
the  standards  in  section  725(b)  of  the 
Act;  and 

(3)  Comply  with  the  assurances  in 
section  725(c)  of  the  Act. 

Each  grantee  shall  advise  applicants 
for  and  recipients  of  services  under  this 
program  or,  as  appropriate,  the  parents, 
family  members,  guardians,  advocates, 
or  authorized  representatives  of  these 
individuals  of  the  availability  and 
purposes  of  the  Client  Assistance 
Program  under  section  112  of  the  Act 
and  shall  provide  them  with 
information  on  seeking  assistance  from 
that  program. 

Paperwork  Reduction  Act  of  1 980 

This  notice  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  the  notice  to  the  Office 
of  Management  and  Budget  (OMB)  for 
its  review.  (44  U.S.C  3504(h)) 

Private  nonprofit  agencies  would  be 
required  to  address  this  notice  in  order 
to  be  considered  by  the  Secretary  for 
grants  under  this  program.  The 
Secretary  needs  this  information  to 
determine  whether  proposed  projects 
nre  likely  to  meet  identified  national 
goals.  The  selection  criteria  and  data  to 
be  collected  are  required  by  the  1992 
Amendments.  The  annual  data  reporting 
burden  for  this  collection  of  Information 
is  estimated  to  average  60  hours  per 
response  for  200  respondents,  including 


the  time  for  reviewing  instructions, 
searching  existing  data  soiuces. 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3326,  Mary 
Switzer  Building,  330  C  Street,  SW., 
Washington,  DC  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Program  Authority:  29  U.S.C  721(e)  and 
796(e). 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.132,  Centers  for  Independent 
Living) 

Dated:  May  5. 1993. 
Richard  W.  Riley. 
Secretary  of  Education. 
[FR  Doc.  93-11039  Filed  5-10-93;  8:45  am] 
BtUJNQ  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Chicago  Field  Otfica;  Accaptance  of  an 
UnaolicHad  Propoaal  Northeast 
Sustaituible  Energy  Association 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  acceptance  of  an 
unsolicited  proposal. 

SUMMARY:  Pursuant  to  10  CFR  600.14. 
the  Department  of  Energy,  Chicago  Field 
Office,  through  the  Boston  Support 


Office,  intends  to  award  a  grant  to  the 
Northeast  Sustainable  Energy 
Association  (NESEA)  to  conduct  a 
renewal  energy  conference  entitled, 
"RENEW  '94". 

8UPPt£MENTARY  INFORMATKW:  This 
conference,  which  is  scheduled  to  be 
held  in  Southern  New  England  during 
April  1994,  seeks  to  promote  renewable 
energy  technologies  by  bringing  together 
regulators,  policymakers,  technologists, 
investors  and  others  associated  with  the 
renewable  energy  industry  to  (a) 
evaluate  the  current  state  of  the 
renewable  energy  technologies,  and  (b) 
facilitate  the  advancement  of  those 
technologies. 

The  project  period  of  this  award  shall 
be  18  months  and  DOE  support  will  be 
provided  in  the  amount  of  $50,000. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy;  Attn:  Hugh 
Saussy,  Jr.,  Boston  Support  Office,  One 
Congress  Street,  Boston,  MA  02114, 
(617) 565-9700. 

Issued  at  Chicago,  Illinois  on  April  15. 
1993. 

Timothy  S.  Crawford, 
Assistant  Manager  for  Administration . 
|FR  Doc.  93-11130  Filed  5-10-93;  845  am] 

■ILUNG  CX>OC  M6a-01-M 


Morgantown  Energy  Technology 
Center;  Financial  Assistance 
Solicitation  Available  Notice 
(Cooperative  Agreement) 

AGENCY:  U.S.  Department  of  Energy 

(DOE).  Morgantown  Energy  Technology 

Center. 

ACTION:  Notice  of  availability  of  a 

financial  assistance  solicitation. 

SUMMARY:  The  DOE,  Morgantown 
Energy  Technology  Center,  plans  to 
issue  a  Program  Research  and 
Development  Announcement  (PRDA) 
No.  DE-RA21-93MC30056  for  research 
titled  "Utilization  of  Advanced  Coal 
Technology  Combustion/ 
Desulfurization  Solid  By-Products."  A 
minimum  cost  sharing  of  25%  of  the 
total  cost  is  required.  Authority  for  the 
PRDA  is  the  DOE  Organization  Act 
(Pub.  L.  95-91  (42  U.S.C.  7101))  and  the 
DOE  Financial  Assistance  Regulations, 
1 0  CFR  part  600.  subparts  A  and  C.  DOE 
anticipates  award  of  Cooperative 
Agreements  with  project  durations 
ranging  from  24  to  48  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Roth,  1-07,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880,  Morgantovkm. 
West  Virginia  26507-0880,  Telephone: 
(304)  291-4090.  PRDA  No.  r"E-RA21- 
93MC30056. 


IMI 


SUPPLEMENTAflY  INFORMATION:  The 
overall  purpose  of  this  soHcitation  is  to 
identify,  develop  and  test  technology  for 
utilization  of  solid  by-products  from 
advanced  coal  combustion  technologies 
or  advanced  technologies  for 
desulfurization  of  effluent  gases.  The 
individual  proposed  projects  must 
determine  whether  a  proposed 
technology  for  utilization  of  advanced 
coal  technology  solid  residuals  is 
technically,  environmentally  and 
economically  viable.  The  work  will 
address  utilization  of  advanced  coal 
technology  residuals  as  commercial 
products.  It  is  anticipated  that  an  initial 
laboratory  phase  will  be  followed  by  a 
pilot  scale  demonstration  of  the 
technology  proposed. 
Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 
[FR  Doc.  93-11131  Filed  5-10-93;  8:45  ami 
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BILUNO  COOE  M60-01-«l 


Office  of  Fossil  Energy 
[FE  Dodwt  No.  93-37-NG] 

Dartmouth  Power  Associates  Limited 
Partnership;  Order  Granting  Blanicet 
Authorization  to  Import  Natural  Gaa 
From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Dartmouth  Power  Associates  Limited 
Partnership  authorization  to  import  up 
to  11.68  billion  cubic  feet  of  natural  gas 
from  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  import. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issuod  in  Washington,  DC,  April  29, 1993. 
Clifford  P.  Tomasxewski. 

Director.  Office  of  Natural  Cos,  Office  of  Fuels 

Pngrams,  Office  of  Fossil  Energy. 

[FR  Doc.  93-11129  Filed  5-10-93;  8:45  am) 

BIUMQ  COOC  M6»-01-M 


Federal  Energy  Regulatory 

Commission 

[Dodwt  No*.  ER9»-S88-000,  ot  ■!.] 

Great  Bay  Power  Corporation,  at  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Fiiinga 

May  4, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
1.  Great  Bay  Power  Corporation 

[Docket  No.  ER93-588-0001 

Take  notice  that  on  April  27, 1993. 
Great  Bay  Power  Corporation  (Great 
Bay),  by  and  through  representatives  of 
its  power  marketing  agent,  tendered  for 
filing  an  Agreement  for  Short  Term 
Sales  to  the  Vermont  Marble  Power 
Division  of  OMYA,  Inc..  and  a  separate 
Agreement  for  Short  Term  Sales  to  the 
Burlington  Electric  Light  Department 
(together,  the  Agreements). 

Great  Bay  states  that  copies  of  each 
filing  have  been  mailed  or  delivered  to 
each  party  to  that  filing.  Great  Bay  also 
requests  waiver  of  the  notice  provisions 
of  §  35.3  of  the  Commission's 
Regulations,  so  that  service  under  the 
Agreements  can  begin  on  May  1, 1993. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PacifiCorp 

[Docket  No.  ER93-589-000) 

Take  notice  that  PacifiCorp,  on  April 
28, 1993,  tendered  for  filing  in 
accordance  with  18  CFR  35.13  of  the 
Commission's  Rules  and  Regulations. 
Amendment  No.  2  (Amendment)  to 
Firm  Transmission  Service  Agreement 
dated  November  9, 1989,  as  amended, 
with  Montana  Power  Company 
(Montana). 

The  Amendment  changes  the  Contract 
Demand  to  40  MW. 

PacifiCorp  requests  that  an  effective 
date  of  May  1, 1993  be  assigned  to  the 
Amendment.  This  date  is  consistent 
with  the  date  Contract  Demand  changed 
to  40  MW. 

Copies  of  this  filing  were  supplied  to 
Montana,  Black  Hills  Power  and  Light 
Company,  the  Montana  Public  Service 
Commission,  the  Public  Utility 
Commission  of  Oregon  and  the  Public 
Service  Commission  of  Wyoming. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E     " 
at  the  end  of  this  notice. 

3.  South  Carolina  Electric  &  Gas  Co. 

[Docket  No.  ER93-585-OOOj 

Take  notice  that  South  Carolina 
Electric  &  Gas  Company  on  April  27, 


1993.  tendered  for  filing  proposed 
cancellation  of  Rate  Schedule  34  (FERC) 
between  South  Carolina  Electric  &  Gas 
Company  and  Savannah  Electric  and 
Power  Company. 

Under  the  proposed  cancellation  the 
contract  which  expired  by  its  own  terms 
effective  November  30. 1985  will  be 
canceled. 

Copies  of  this  filing  were  served  upon 
Southern  Company  Services,  Inc.. 
which  assumed  contracts  of  Savannah 
Electric  and  Power  Company. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Virginia  Electric  and  Power  Co. 

[Docket  No.  EC93-12-001 

Take  notice  that  on  April  27. 1993. 
Virginia  Electric  and  Power  Company 
(Applicant)  filed  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  with  the  Federal  Energy 
Regulatory  Commission  for 
authorization  to  enter  into  a  Bill  of  Sale 
with  the  B-A-R-C  Electric  Cooperative 
(BARC)  by  which  Applicant  will  sell 
and  BARC  will  purchase  various 
electrical  facilities  located  within 
Rockbridge  County.  Virginia.  The 
purchase  price  is  $168,952. 

Applicant  is  incorporated  under  the 
■  laws  of  the  State  of  Virginia  with  its 
principal  business  office  at  Richmond, 
Virginia  and  is  qualified  to  transact 
business  in  the  states  of  Virginia  and 
North  Carolina.  Applicant  is  engaged, 
among  other  things,  in  the  business  of 
generation,  distribution  and  sale  of 
electric  energy  in  substantial  portions  of 
the  states  of  Virginia  and  northeastern 
North  Carolina. 

Applicant  represents  that  the 
proposed  sale  of  these  facilities  will 
facilitate  the  efficiency  and  economy  of 
operation  and  service  to  the  public  by 
allowing  BARC  to  utilize  the  facilities, 
now  owned  by  Applicant,  to  provide 
electric  service  to  BARC's  customers. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Pennsylvania-New  Jersey-Maryland 
Interconnection  (P)M)  Agreement 

[Docket  No.  ER93-597-0001 

Take  notice  that  on  April  29, 1993. 
the  Office  of  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  Interconnection 
filed,  on  behalf  of  the  signatories  to  the 
PJM  Agreement: 

Revision  No.  1  to  Schedule  3.011, 
Revision  No.  3  to  Schedule  5.01, 
Revision  No.  3  to  Schedule  5.02, 
Revision  No.  2  to  Schedule  5.03. 
Revision  No.  3  to  Schedule  6.04. 
Revision  No.  3  to  Schedule  7.03.  and 
Revision  No.  1  to  Schedule  9.02,  of  the 
PJM  Interconnection  Agreement. 
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The  purpose  of  this  filing  is  to  update 
intenial  PJM  accounting  processes 
reflecting  updated  allocation  procedures 
for  external  purchases  and  to  update 
references  to  other  agreements. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

6.  The  Washington  Water  Power  Co. 

[Docket  No.  ERd3-599-000) 

Take  notice  that  on  April  29, 1993. 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  the  Fourth 
Revision  to  Rate  Schedule  62.  This  tariff 
applies  only  to  borderline  transmission 
service  provided  by  WWP  to  the 
Bonneville  Power  Administration 
(Bonneville)  under  terms  of  the  WWP/ 
Bonneville  General  Transfer  Agreement. 

A  copy  of  this  filing  has  been  served 
upon  Bonneville,  the  Idaho  F^iblic 
UtiUties  Commission,  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Montana  Po««rer  Co. 

(Docket  No.  ER93-596-O001 

Take  notice  that  on  April  28, 1993. 
the  Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Enwgy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  a  "Firm 
Capacity  and  Energy  Sales  Agreement 
Between  the  Montana  Power  Company 
and  Sierra  Pacific  Power  Company"; 
and  a  "Firm  Capacity  and  Energy  Sales 
Agreement  Between  The  Montana 
Power  Company  and  PadfiCorp". 
Montana  requests  that  the  Commissi<m 
accept  the  agreements  for  filing,  to  be 
effective  on  July  1, 1993. 

Copies  of  the  filing  were  served  u{>on 
Sierra  Pacific  Power  Company  and 
PacifiCorp. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Lakewood  CogeneratioB,  LJ*. 

IDocket  Na  ER93-557-0001 

Take  notice  that  on  April  27, 1993. 
Lakewood  Cogeneration,  L.P. 
(Lakewood)  tendered  for  filing 
supplemental  information  concerning 
its  application  in  this  proceeding. 

A  copy  of  the  supplemental 
information  was  SOTved  on  Jersey 
Central  Power  k  Light  Company  and  on 
the  New  Jersey  Board  of  Regulatory 
Commissioners. 

Coaunent  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Tampa  Electric  Co. 

(Docket  Na  ER93-592-000) 

Take  notice  that  on  April  28, 1993, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  cost 
support  schedules  showing  a  change  in 
the  daily  capacity  charge  for  its 
scheduled/short-term  firm  interchange 
service  provided  under  interchange 
contracts  with  Florida  Power 
Corporation,  Florida  Power  k  Light 
Company,  Florida  Municipal  Power 
Agency,  Fort  Pierce  Utilities  Authority, 
Jacksonville  Electric  Authority, 
Kissimmee  Utility  Authority,  Orlando 
Utilities  Commission,  Reedy  Creek 
Improvement  District,  St.  Cloud  Electric 
Utilities,  Seminole  Electric  Cooperative 
Inc..  Utilities  Commission  of  the  Qty  of 
New  Smyrna  Beach,  Utility  Board  of  the 
City  of  Key  West,  and  the  Qties  of 
Gainesville,  Homestead,  Lake  Worth, 
Lakeland,  Starke,  Tallahassee,  and  Vera 
Beach,  Florida.  Tampa  Electric  also 
tendered  for  filing  revised  caps  on  the 
charges  for  emergency  and  sdieduled/ 
short-term  firm  interchange  transactions 
under  the  same  contracts. 

Tampa  Electric  requests  that  the 
revised  daily  capacity  charge  and 
revised  caps  on  charges  be  made 
effective  as  of  May  1, 1993,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon  each  of 
the  above-named  parties  to  interchange 
contracts  with  Tampa  Electric,  as  well 
as  the  Florida  F\iblic  Service 
ConunissioD. 

Comment  dote:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Otter  Tail  Power  Co. 

[Docket  Na  ER93-59(M)00) 

Take  notice  that  on  April  28, 1993, 
Otter  Tail  Power  Company  (OTP) 
tendered  for  filing  aa  behalf  of  itaelf  an 
application  for  changing  the  limit  on  its 
percentage  adder  in  rates  for 
transmission  services  and 
accompanying  service  schedules  setting 
rates,  terms,  and  conditions  for  sales 
affected  by  the  change. 

OTP  states  that  copies  of  the  original 
application  have  been  provided  to  the 
Mid-Continent  Area  Power  Pool  and  to 
the  Public  Service  Commission  of 
Minnesota,  North  Dakota  and  South 
Dakota. 

Comment  dote;  May  18, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Milfiord  Power  Limited  Partnersliip 

[Docket  No.  ER93-591-000] 

Take  notice  that  Milford  Power 
Limited  Partnership  (Miiford),  on  April 
28, 1993,  provided  notice  of  a  diange  to 
its  Rate  Schedule  FERC  No.  1,  as 
supplemented. 

Tne  change  to  Rate  Schedule  No.  1 
would  allow  Milford  to  defer  for  a  two 
month  period  the  commencement  date 
of  operation,  and  therefore,  the  long- 
term  sale  to  New  England  Power 
Company  of  capacity  and  associated 
energy  from  its  fodlity  located  in  the 
Town  of  Milford,  Massachusetts. 

Coaunent  date:  May  18, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pennsylvania  Power  k  Light  Co; 

[Docket  No.  ER93-S95-000I 

Take  notice  that  on  April  28, 1993, 
Pennsylvania  Power  &  Light  Company 
(PPAL)  tendered  for  filing  a 
Supplemental  Agreement  dated  March 
30, 1993  to  the  Interconnection 
Agreement  between  PP&L  and  Jersey 
Central  Power  &  Light  Company.  The 
Supplemental  Agreement  woulid  allow 
each  company  to  reimburse  the  other 
company  for  the  actual  cost  of  work  on 
interconnection  fadlities  by  making 
either  a  lump  sxmt  payment  or  periodic 
progress  payments,  when 
reimbursement  is  required  by  the 
Agreement  The  Agreement  currently 
provides  only  a  carrying  charge  formula 
for  reimbursements. 

PP&L  has  requested  an  effective  date 
of  June  27, 1993  for  the  Agreement, 
which  is  60  days  from  the  date  of  filing. 
PP&L  is  not  requesting  any  notice 
period  waivers. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  Jersey  Central  Power  & 
Light  Company,  the  Pennsylvania 
Public  Utility  Commission,  and  the  New 
Jersey  Boerd  of  Regulatory 
Commissioners. 

Contment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  cu: 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  FVactice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


IMI 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lok  O.  Cuhell, 

Secretary. 

|FR  Doc.  93-11021  Filed  5-10-93;  8:45  am] 
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taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Uis  D.  CaahaU, 

Secretary. 

IFR  Doc  93-11048  Filed  5-10-93;  8:45  ami 
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Federal  Energy  Regulatory 
Commiaaion 

(Docket  No*.  TO93-S-20-000  A  TM93-14- 
20-000] 

Algonquin  Gaa  Tranamlaaion  Co.; 
Propoaed  Changea  In  FERC  Gaa  Tariff 

May  5, 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  May  3. 1993,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
sat  forth  in  the  revised  tariff  sheet: 

Proposed  to  be  effective  May  1, 1993 
18  Rev.  Sheet  No.  27 

Algonquin  states  that  the  revised  tariff 
sheet  is  being  filed  as  part  of 
Algonquin's  Out-of-Cycle  Quarterly 
Purchased  Gas  Adjustment  ("PGA")  and 
Transportation  Cost  Adjustment 
pursuant  to  Sections  17  and  39  of  the 
General  Terms  and  Conditions  of 
Algonquin's  FERC  Gas  Tariff. 

Algonquin  also  slates  that  the  purpose 
of  the  Out-Of-Cycle  filing  is  to  reflect 
changes  in  National  Fuel  Gas  Supply 
Corporation's  ("National  Fuel")  Rate 
Schedule  CD  demand  and  commodity 
rates  which  underlie  Algonquin's  Rate 
Schedule  F-3.  On  April  30, 1993. 
National  Fuel  filed  to  decrease  the  CD 
demand  rate  by  $0.0200  and  increase 
the  CD  commodity  rate  by  $0.2021  per 
MMBTU. 

Algonquin  requests  that  the 
Commission  approve  the  tariff  sheet  to 
become  effective  on  May  1, 1993. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


[DockM  No«.  TOS3-»-2(M)00  i  TM93-1S- 
20-000} 

Algonquin  Gaa  Tranamlaaion  Co.; 
Propoaed  Changea  In  FERC  Gaa  Tariff 

May  5. 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  May  4. 1993.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 
Proposed  to  be  effective  June  1, 1993 
18  Rev.  Sheet  No.  21 

18  Rev.  Sheet  No.  22 
14  Rev.  Sheet  No.  25 
18Rev.  SheetNo.  26 

19  Rev.  Sheet  No.  27 
18  Rev.  Sheet  No.  28 
18  Rev.  Sheet  No.  29 

Algonquin  states  that  the  revised  tariff 
sheets  are  being  filed  as  part  of 
Algonquin's  regularly  scheduled 
Quarterly  Purchased  Gas  Adjustment 
("PGA")  and  Transportation  Cost 
Adjustment  pursuant  to  Sections  17  and 
39  of  the  General  Terms  and  Conditions 
of  Algonquin's  FERC  Gas  Tariff. 

Algonquin  also  states  that  this  filing 
is  based  upon  the  latest  available  rates 
from  Algonquin's  various  suppliers  and 
reflects  the  purchases  and  sales  that  are 
projected  to  be  made  during  the  three 
month  period  beginning  June  1,  1993  as 
well  as  the  underiying  costs  of  standby 
and  transportation  and  compression 
services  fi-om  Texas  Eastern 
Transmission  Corporation  and 
Transcontinental  Gas  Pipe  Line 
Corporation. 

Algonquin  requests  that  the 
Commission  approve  the  tariff  sheets  to 
become  effective  on  June  1, 1993. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  May  12. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loif  D.  CaiheU. 

Secretary. 

IFR  Doc.  93-11049  Piled  5-10-93;  8:45  am] 
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[DockM  No.  CP9»-31 0-000] 

Arkla  Energy  Resourcea  Co.;  Request 
Under  Blanket  Authorization 

May  5, 1993. 

Take  notice  that  on  April  23, 1993, 
Arkla  Energy  Resources  Company 
(AER).  525  Milam  Street.  P.O.  Box 
21734,  Shreveport,  Louisiana  71151 
filed  in  Docket  No.  CP93-3 10-000  a 
request  pursuant  to  sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  certain 
facilities  in  Oklahoma,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  specifically  proposes  to  abandon 
six  domestic  sales  taps  to  customers 
served  by  Arkansas  Louisiana  Gas 
Company  located  on  AER's  gathering 
line  in  Stephens  County,  Oklahoma. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
Uk  0.  CuheU. 
Secretary. 
(FR  Doc.  93-11063  Filed  5-10-93:  8:45  amj 
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[Dodial  Na  EM3-5O0-OOO] 
Boston  Edison  Co.;  Filing 

May  S,  1993. 

Take  notice  that  on  April  19, 1993, 
Boston  Edison  Company  (Boston) 
tendered  for  filing  a  supplemental 
information  to  its  original  filing  filed  in 
this  docket  on  March  30, 1993. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  17. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CuImU, 
Secretary. 
IFR  Doc.  93-11065  Filed  S-10-«3;  8:45  am) 
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[DociiM  No.  TQ93-B-63-000  and  TM93-A- 
63-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30,  1993, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  fiUng  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

FortyFounh  Revised  Sheet  No.  8 
Forty-Fourth  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
sections  23  and  26  of  the  C>eneral  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
it  is  filing  a  combined  Quarterly 
Purchased  Gas  Adjustment  ("PGA")  and 
Transportation  Cost  Adjustment 
("TCA")  to  reflect  changes  in  its 
projected  purchased  gas  costs  and 
projected  Account  No.  858  costs.  The 
proposed  effective  date  of  the  tendered 
tariff  sheets  is  June  1. 1993. 

Carnegie  states  that  the  revised  tariff 
sheets  reflect  a  decrease  of  $0.2740  per 
EHh  in  the  conunodity  PGA  sales  rates 
under  Carnegie's  Rate  Schedules  CDS 
and  LVWS.  as  well  as  to  the  m&ximum 
and  minimum  PGA  rates  under  Rate 
Schedule  SEGSS,  as  compared  with 


Carnegie's  last  fully-supported  PGA 
filing  in  Docket  No.  TQ93-7-63-000, 
filed  by  Carnegie  on  April  28, 1993. 
Carnegie  further  states  that  the  revised 
tariff  sheets  also  reflect  a  TCA  rate 
increase  of  $0.0028  per  EHh,  fi^m 
$0.1612  per  Dth  to  $0.1640  per  Dth,  as 
compared  to  Carnegie's  most  recent 
TCA  filing  in  Docket  No.  TM93-7-63- 
000,  filed  on  April  28, 1993  in 
conjunction  with  Carnegie's  last  fully- 
supported  PGA  filing. 

Carnegie  states  in  its  filing  that  its 
proposed  rates  do  not  take  into  account 
the  implementation  of  unbiuidied 
services  on  its  upstream  pipeline 
supplier,  Texas  Eastern  Transmission 
Corporation  ("Texas  Eastern"),  for 
which  the  Commission  recently 
approved  a  proposed  effective  date  of 
June  1, 1993,  citing  Texas  Eastern 
Transmission  Corp.,  63  FERC  ^  61,100 
(1993).  Carnegie  indicates  that  as  soon 
as  tariff  sheets  reflecting  final  rates 
applicable  to  Texas  Eastern's 
restructured  services  are  filed  and 
unconditionally  accepted  by  the 
Commission  to  become  effective  during 
the  applicable  PGA  quarter,  Carnegie 
will  file  a  revised  PGA  and  TCA 
reflecting  proposed  rates  which  will 
track  the  relevant  changes  in  Texas 
Eastern's  tariff. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lok  D.  Caahftll 
Secretary. 

IFR  Doc.  93-11050  Filed  5-10-93;  8:45  am] 
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[Dodwt  No.  ER93-67»-000] 
Duke  Power  Co.;  F^ng 

May  5, 1993.  ^ 

Take  notice  that  on  April  16, 1993, 
Duke  Power  Company  (Duke)  tendered 


for  filing  copies  of  the  true-up  filing  for 
calendar  year  1992  under  article  II.3  of 
the  Settlement  Agreement  in  Docket  No. 
ER90-315-O00. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  19. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vnll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Caahell, 

Secretary. 

[FR  Doc.  93-4066  Filed  5-10-93;  8:45  am) 
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[Docliet  No.  TQ93-5-2-0001 

East  Tennssscs  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30. 1993, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  proposed  effective  date  of  May  1, 
1993: 

Thirty-Fifth  Revised  Sheet  Nos.  4  and  5 

East  Tennessee  Natural  Gas  Company 
states  that  the  purpose  of  the  instant 
filing  is  to  implement  an  out-of-cycle 
PGA  rate  adjustment  to  East  Tennessee's 
current  rate,  to  be  effective  from  May  1 
through  June  30, 1993.  East  Tennessee 
states  that  due  to  an  unexpected 
increase  in  gas  prices,  it  is  currently 
unable  to  purchase  gas  at  or  below  the 
rates  reflected  in  its  previously  out-of- 
cycle  PGA  filing  in  Docket  No.  TQ93- 
4-2,  filed  on  March  31. 1993  toh« 
effective  April  1, 1993.  The  increase  in 
the  current  adjustment  is  necessary  to 
prevent  substantial  underrecoverie*  of 
gas  costs. 

East  Tennessee  further  states  that 
copies  of  the  filing  have  been  mailed  tn 
all  affected  customer  and  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
orotest  such  filinti  should  file  a  petition 
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to  intflrvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  wilh  ruies  211 
and  214  of  the  Commission's  Rules  of 
Practics  and  Procedure.  AM  such 
petitions  or  protests  should  be  filed  on 
or  before  May  12. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
talien  but  will  not  serve  to  make 
protestants  parties  to  the  i»oceedii^ 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intarvena.  Copies 
of  this  filin>j  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Secretary. 

(FR  Doc  93-1 1060  Filed  S-10-93;  «4S  anj 
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[Docket  No.  TQ93-5-34-000] 

Florida  Gm  TransmiMlon  Co^- 
PropoMd  Changas  in  FERC  Gm  Tariff 

May  5. 1993. 

Take  notice  that  on  April  30, 1993 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  pmrt  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volome  No.  1.  the  following  tariff  sheet 
to  be  effective  May  1, 1993: 

Thirfy-Ninth  Revised  Sheet  No.  8 

FGT  states  that  the  above-referenced 
tariff  sheet  is  being  filed  to  reflect  an 
increase  in  FGTs  cost  of  gas  purchased 
from  that  level  reflected  in  its  Annual 
PGA  filing  effective  May  1, 1993  in 
Docket  No.  TA93-1-34-001. 

FGT  further  states  that  on  April  1, 
1993,  FGT  made  a  filing  in  its  Annual 
PGA  in  Docket  No.  TA93-1-34-001 
containing  a  projected  cost  of  purchased 
gas  for  the  period  May  1. 1993  through 
July  31,  1993  of  $2.7286/MMBtu 
saturated.  Subsequent  to  this  filing,  FGT 
has  experienced  an  increase  in  its  cost 
of  purchased  gas  to  a  level  that  now 
exceeds  the  level  of  purchased  ges  cost 
set  forth  in  the  April  1  filing.  The 
projected  cost  of  gas  also  exceeds  the 
$2.8014/MMBtu  saturated  set  forth  in 
FGT's  last  Quarteriy  PGA  filing  in 
Dodtet  No.  TQ93-3-34.  Therefore.  FGT 
is  making  the  instant  Out-of-Cyde  PGA 
filing  in  order  to  replace  the  April  1 
filing  to  reflect  the  increases  in  its  cost 
of  purchased  gas  to  a  level  of  $3.2247^ 
MMBtu  saturated. 

Any  person  wishing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426  in  accordance  with 


$$  38S.211  and  385.214  of  the 
Commission's  Rules  and  RaguUtioos. 
All  such  motions  or  proteett  dbouM  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  CoRimission 
in  determining  the  appropriate  ection  to 
be  taken,  but  vrill  not  serve  to  mdoe 
protestants  parties  to  the  prooMdii^. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  %rith 
tha  Commission  and  are  available  for 
public  inipectioa. 

Leiiariiiiiin, 

Secmary. 

[FR  Doc.  93-11051  F!»ed  S-10-9S-,  9:45  am) 

«LUNa  eoK  •nr-ei-a 


[DaolitMo.TyQfl  3  34  000] 

Rorida  Gaa  Tranamiaalon  Co.;  Notica 
of  Propoaad  Changaa  to  FERC  Gaa 
Tariff 

May  S.  1993. 

Take  notice  that  on  April  30, 1993 
Florida  Gas  Transmission  Company 
("FGT")  tendered  for  filing  the 
following  tariff  sheets  to  become  part  of 
its  FERC  Gas  Tariff  effective  June  1. 
1993. 

Fortieth  Reviied  Sheet  No.  8 
Fourteenth  Revised  Sheet  No.  BA 

FGT  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
section  27  (Flowthnmgh  Billing 
Mechanism)  of  the  General  Terms  and 
Conditions  of  FGTs  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  Section 
27  contains  tariff  language  that 
establishes  a  mechanism  to  flowthrough 
the  fixed  charge  allocation  of  buy-out 
and  buy-dowrn  costs  billed  to  FGT  by 
Southern  Natural  Gas  Company 
(Southern  Fixed  Charges)  and  was 
approved  by  Commission  Order  dated 
June  16. 1989  in  Docket  No.  RP89-44- 
001. 

PCrr  further  states  that  the  schedules 
reflect  the  calculation  of  tfie  Annual 
Unit  Take-or-Pay  Surcharge  for  the  fif^h 
annual  recovery  period,  computed  in 
accordance  with  the  provisions  of 
Section  27  of  the  Tariff.  The  revised 
Take-or-Pay  Surcharge  is  0.274e/therm 
or  2.74e/MMBtu,  as  compared  to  the 
Surcharge  underlying  existing  rates  of 
.269e/therm  or  2.69c/TvlMBtu. 

FGT  states  that  a  copy  of  its  filing  has 
been  served  on  ell  customers  receiving 
gas  under  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  interested 
State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  vnth  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Warfiington, 


DC  20428  in  acoordanca  with  $f  3«5.21 1 
and  385.214  of  the  Commission's  Rulss 
and  Regulations.  All  such  motioas  or 
proteMs  should  be  filed  on  or  before 
May  12, 1993.  Protests  «ril(  be 
considered  by  the  Commiesion  in 
detenniniiig  the  appropriate  action  to  be 
taken,  but  %vill  not  aenre  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  aia  available  for 
public  inspection  in  the  Public 
Reference  Room. 
LeiBD-CMtMH. 
Secretary. 

(FR  Doc  93-11052  Filed  5-10^3;  8:45  am] 
BIUJNQ  cooc  snT-ei-M 


[Ooefcet  Noa.  CP85-221-022I] 

Frontiar  Gaa  Sloraga  Co.;  Sala 
Purauant  to  Sattlamant  Agraamant 

May  5, 1993. 

Take  notice  that  on  April  27,  1993, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Raid  ft  Priest.  Market 
Square,  701  Pennsylvania  Ave.,  NW..  . 
Washington,  DC  20004,  filed  an 
executed  service  agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  certain  of  Frontier's  gas 
storage  inventory  on  en  "as  metered" 
basis  to  Prairielands  Energy  Marketing, 
Inc.  (Prairielands).  in  compUance  with 
the  provisions  of  tha  Commission's 
February  13,  1985  Order  in  Docket  Nos. 
CP82-487-000,  et  al. 

Frontier  states  that  pursuant  to  the 
service  agreement  between  Frontier  ai>d 
Prairielands.  dated  April  27. 1993. 
Frontier  agrees  to  sell  up  to  a  daily 
quantity  of  50,000  MMBtu  of  natural 
gas,  not  to  exceed  5  Bcf  for  the  term  of 
the  agreement,  whidi  ends  March  15, 
1994.  Frontier  further  states  that,  under 
Subpart  (b)  of  Ordering  Paragraph  (F)  of 
the  Commission's  February  13. 1985 
Order,  Frontiar  is  "authorized  to 
commence  this  sale  of  its  inventory 
under  such  an  executed  service 
agreement  fourteen  days  alter  the  filing 
of  the  agreement  %vith  the  Commission, 
and  may  continue  making  such  sale 
unless  the  Commission  issues  an  order 
either  requiring  Frontier  to  stop  selling 
and  setting  ihe  m.itter  for  hearing  or 
permitting  the  sale  to  continue  and 
est^lishing  other  procedures  for 
resolving  the  matter."  Frontier  seeks 
waiver  of  this  provision  to  the  extent 
necessary  to  permit  it  to  commence 
service  under  the  agreement  on  May  1, 
1993. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
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tariff  sheet  filing  should,  on  or  before  10 
days  after  publication  of  this  notice  in 
the  Federal  Register,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street.  NE.. 
Washington,  DC  20426)  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.214  or  3A'>.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  servo  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokD.CMlMU. 
Secretary. 

(FR  Doc  93-11072  Filed  5-10-93;  8:45  am) 
MUMa  cooc  snT-et-M 

[Docket  No.  TM93-4-1 6-000] 

National  Fuel  Ga«  Supply  Corp.; 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

May  5. 1993. 

Take  notice  that  on  April  30, 1993, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  on  June  1, 1993. 

First  Revised  Sheet  No.  219 
First  Revised  Sheet  No.  220 
First  Revised  Sheet  No.  222 
First  Revised  Sheet  No.  223 

In  the  event  that  National's  proposed 
636  Compliance  Filing  tendered  March 
15, 1993  is  not  approved  by  June  1, 
1993,  National  is  submitting  in  the 
alternative  the  following  tariff  sheets  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1: 

Sixth  Revised  Sheet  No.  117 
Seventh  Revised  Sheet  No.  118 
Fourth  Revised  Sheet  No.  120 
Sixth  Revised  Sheet  No.  121 

National  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commission 
to  be  billed  to  National  by  its  pipeline- 
suppliers  and  to  be  recovered  by 
National  by  operation  of  Section  20  of 
the  General  Terms  and  Conditions  to 
Nationals  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  (or  in  the 
alternate,  Second  Revised  Volume  1). 
National  further  states  that  its  pipeline- 
suppliers  which  have  received  approval 
to  bill  revised  take-or-pay  charges,  as 
reflected  in  National's  filing  herein,  are: 
Columbia  Gas  Transmission 
Corporation,  and  CNG  Transmission 
Corporation. 


National  states  that  copies  of  the  filing 
has  been  mailed  to  National's 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
or  385.211.  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  May  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  p>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  Cashell, 
Secretary. 

|FR  Doc.  93-11054  Filed  5-10-93;  8:45  am) 
BtUJNO  COOE  tTM-0%-M 


[Docket  No.  TQ93-6-1 6-000] 

National  Fuel  Gaa  Supply  Corp.; 
Proposed  Changes  In  FERC  Gaa  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  the 
following  revised  tariff  sheet  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  become  effective  on 
May  1,1993: 

Thirty-Third  Revised  Sheet  No.  5 

National  states  that  the  filing  is  made 
to  implement  an  out-of-cycle  Purchased 
Gas  Adjustment  ("PGA")  rate  change  to 
reflect  the  increased  gas  cost  resulted 
from  the  impact  of  the  current  market 
price.  National's  revised  demand  and 
commodity  rates  are  $9.65  per  Dt  and 
317.47  cents  per  Dt  respectively. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
Company's  jurisdictional  customers  and 
the  Regulatory  Commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motions 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 


intervene  or  protests  should  be  filed  on 
or  before  May  12. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CuheU. 
Secretary. 

IFR  Doc.  93-11055  Filed  5-10-93;  8:45  am) 
aaiMO  cooc  t7i7-ei-H 


[Docket  No.  RP93-11 1-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  In  FERC 
Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30. 1993, 
Natural  Gas  Pif>eline  Company  of 
America  (Natural)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas  Tariff 
to  become  effective  June  1, 1993. 

Natural  states  the  purpose  of  this 
filing  is  to  (1)  modify  Rate  Schedule 
FTS  to  remove  the  restriction  on  the 
number  of  primary  ^d  secondary 
points  under  an  FTS  Agreement;  (2) 
modify  Rate  Schedule  ITS  to  provide 
that  ITS  Agreements  shall  have  all 
receipt  and  delivery  points;  and  (3) 
modify  Rate  Schedules  FTS  and  ITS  to 
provide  a  mechanism  for  cashing  out 
imbalances  that  are  applicable  to  the 
period  prior  to  December  1, 1993  which 
have  not  been  eliminated  by  that  date. 

Natural  states  that  copies  of  the  filing 
are  being  served  on  Natural's 
jurisdictional  transportation  customers 
and  to  interested  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  May  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


JMI 
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inspection  in  the  Public  Reference 
Room. 

UbD.CuheU, 

Secretary. 

IFR  Doc.  93-11053  Filed  5-10-93;  8:45  am] 

BliUNO  CODE  «717-01-M 


[Oockst  No.  RP93-36-002] 

Natural  Gat  PipeNna  Company  of 
America;  Motion  To  Make  Tariff  Stieeta 
Effective 

May  5, 1993. 

Take  notice  that  on  April  30, 1993. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
Motion  to  Make  Suspended  Tariff 
Sheets  Effective.  Natural  moved  to  make 
effective  on  June  1, 1993,  tariff  sheets 
filed  on  December  1, 1992  in  this 
proceeding.  The  rates  and  charges  on 
the  tariff  sheets  to  be  effective  June  1, 
1993  reflect  the  revisions  required  to 
comply  with  conditions  set  out  in 
Commission  order  issued  December  31, 
1992  and  other  changes  as  noted  in  the 
fihng.  The  net  effect  of  these  dianges  is 
an  overall  reduction  in  the  cost  of 
service  and  the  "primary  case"  sales, 
transportation  and  storage  rates 
previously  filed. 

Natural  requested  waiver  of  any 
applicable  Commission  Regulations  and 
orders  to  the  extent  necessary  to  permit 
the  proposed  tariff  sheets  to  be  effective 
on  June  1, 1993. 

Natural  states  that  copies  of  the 
Motion,  together  with  the  tariff  sheets 
and  workpapers,  have  been  served  on 
all  of  Natural's  jurisdictional  customers, 
interested  state  commissions,  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
WflRhington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  Ail  such  protests  should  be 
filed  OQ  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CaaheU. 
Secretary. 

(FR  Doc.  93-11074  Filed  5-10-93;  8.45  am] 
tNLUNo  cooe  ariT-oi-u 


{Oociwt  No.  EA9»-67S-000] 

New  England  Power  Service  Co.; 
Notice  of  Filing 

May  5. 1993. 

Take  notice  that  on  April  13. 1993. 
New  England  Power  Service  Company 
(NEPS)  tendered  for  filing  the  following 
materials: 

(1)  The  Rhode  Island  PUC-approved 
C-2  rate  charged  by  Narragansett  to  its 
two  borderline  sales  custonrars. 

(2)  The  Report  and  Order  by  the 
Rhode  Island  PUC  approving 
Narragansett's  ciurent  rate  design  and 
rate  schedules. 

(3)  Revenue  statements  showing  the 
effect  of  the  change  in  the  C-2  rate  on 
Narragansett's  two  borderline  sales 
customers. 

(4)  A  certificate  of  service  showing 
that  the  parties  affected  by  this 
proceeding  have  received  notice  of  this 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokD.CaaheU, 
Secretary. 
IFR  Doc.  93-11068  Filed  5-10-93;  8:45  ami 

BHXiNO  CODE  •717-01-M 


[Oockat  No.  CP93-321-000] 

Northern  Natural  Gaa  Co.;  Request 
Under  Blanlcet  AuttK>rlzation 

May  5, 1993. 

Take  notice  that  on  April  29. 1993, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103d  Street. 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP93-32 1-000,  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  and  pursuant  to 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000.  for  authority 
to  install  and  of>erate  a  new  delivery 
point  to  accommodate  natural  gas 
deliveries  to  Enron  Gas  Processing 


Company  (EGP).  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
and  open  to  pubUc  inspection. 

Northern  states  that  EGP  has 
purchased  gas  for  processing  and  would 
be  entitled  to  receive  an  estimated  peak 
day  delivery  of  2.000  mcf  of  natural  gas 
at  the  Irion  County  #1  delivery  point. 
Cost  of  the  new  delivery  point  is 
estimated  at  $180,000  and  EGP)  would 
make  a  contribution  of  the  total  amount. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowwl  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Uis  D.  CasheU, 
Secretary. 
IFR  Doc.  93-11064  Filed  S-10-93;  8:45  am) 

BHJJNO  COOC  ffri7-«1-M 


[DockM  No.  RP88-25»-065] 

Northern  Natural  Gaa  Co.;  Interim  Gaa 
Inventory  Charge  Recortdliatlon  RUng 

May  5. 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  April  30, 1993, 
tendered  for  filing  a  reconciliation  of  the 
Interim  Gas  Inventory  Charge  (IGIC). 

Northern  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  in  Docket  No. 
RP88-259-034,  et  al.  on  November  19, 
1990  and  the  Commission's  order  in 
Docket  No.  RP88-59-046  et  al.  on 
September  3, 1991. 

Northern  is  requesting  a  waiver  of 
ordering  paragraph  (f)  of  the  November 
19, 1990  order  wherein  any  refunds 
were  to  be  paid  in  cash  based  upon  the 
actual  customer's  billing  determinants 
during  the  interim  period.  As  the  IGIC 
period  has  been  extended,  Northern 
requests  that  the  refunds  be  carried  over 
into  the  current  IGIC  period  with  any 
balance  accruing  the  appropriate 
carrying  charges. 

Northern  states  that  copies  of  the 
filing  were  served  on  Northern's 
jurisdictional  sales  customers  and 
interested  stata  commissions. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 

witk  Rule  211  of  the  Commission's 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  (>artie8  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loit  D.  CasheU. 
Secretary. 
|FR  Doc  93-11071  Filed  5-10-93;  8:45  am) 

■lUJNO  COM  •717-et-M 


[Doclwt  No.  RP89-137-012] 

Northw««t  Pip«Un«  Corp.;  Proposed 
Chang*  in  FERC  Gm  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 

Twenty-Second  Revised  Sheet  No.  10 
Twenty-First  Revised  Sheet  No.  11 
Sixteenth  Revised  Sheet  No.  13 

First  Revised  Volume  No.  1-A 
Seventeenth  Revised  Sheet  No.  201 

Original  Volume  No.  2 
Thirty-First  Revised  Sheet  No.  2.3 

Northwest  states  that  the  purpose  of 
this  filing  is  to  reduce  its  volumetric 
SSP  surcharge,  effective  May  1, 1993.  to 
reflect  removal  of  $12,595,831  of 
disallowed  costs,  as  specified  in  April  1. 
1993  and  September  24.  1992  orders  in 
Docket  No.  RP89-137-008,  et  al..  fi-om 
the  principal  amount  of  costs  used  to 
calculate  ^e  surcharge.  Approval  of  the 
filing  will  prevent  the  further  build  up 
of  costs  which  must  be  refunded  to 
Northwest's  customers.     . 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lok  D.  CssImU. 

Secretary. 

IFR  Doc  93-11056  Filed  5-10-93;  8:45  am) 

MLUNa  COM  STIT-OI-M 


[Docket  No.  TM93-4-S»-000] 

Northam  Natural  Gaa  Co.;  Proposad 
Changaa  In  FERC  Gaa  Tariff 

May  5. 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  April  30, 1993, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1,  the  following  tariff  sheets  with 
proposed  effective  date  of  July  1, 1993; 

Second  Revised  Sheet  No.  50 
Second  Revised  Sheet  No.  51 

Northern  states  that  the  tariff  sheets 
reflect  Northern's  regularly  scheduled 
semi-annual  Alaskan  Natural  Gas 
Transportation  System  (ANGTS)  rate 
adjustments  to  be  effective  July  1, 1993. 
Northern  also  states  that  the  filing  also 
establishes  ANGTS  transportation  rate 
adjustment  to  reflect  changes  in  the 
costs  incurred  for  transportation  of  gas 
through  Northern  Border  Pipeline 
Company  during  1993. 

Northern  states  that  copies  of  the 
filing  were  served  upon  all  of  Northern's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Loia  D.  Cuball. 
Secretary. 

[FR  Doc.  93-11057  Filed  5-10-93;  8:45  ami 
BHJJNa  COM  sriT-ei-M 


(Docket  No.  RP9a-1 14-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changaa  In  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  May  4. 1993. 
tendered  for  filing  to  become  part  of 
Northern's  FERC  Gas  Tariff  Fourth 
Revised  Volume  1.  the  following  tariff 
sheets,  proposed  to  be  effective  June  3. 
1993: 

Ninth  Revised  Sheet  No.  53 
Second  Revised  Sheet  No.  263 
Original  Revised  Sheet  No.  432A 
Original  Revised  Sheet  No.  432B 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  response  to 
Shippers'  requests  to  establish  a  Market 
Area  Title  Transfer  (MATT)  service. 
MATT  is  an  optional  administrative 
service  which  would  facilitate 
aggregation  of  supplies  and  provide 
Shippers  the  mechanism  to  perform  one 
or  more  title  transfers  of  natural  gas  at 
numerous  key  points  entering 
Northern's  Market  Area,  collectively 
called  the  "MATT  Point",  pursuant  to 
the  Market  Area  Title  Transfer  (MATT) 
Agreement. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  must  be  file  on  or  before  May 
12. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CashflU, 
Secretary. 
(FR  Doc.  93-11056  Filed  5-10-93;  845  am] 

WLUNO  COM  ff717-*1-M 


[Dodwt  No.  CP8»-480-011] 

Pacific  Gm  TransmiMion  Co.;  Change 
in  FERCGaa  Tariff 

May  5. 1933. 

Take  notice  that  on  April  15. 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
Pro  Forma  Original  Sheet  No.  37  to  be 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  The  purpose  of 
this  filing  is  to  revise  the  tariff  sheet  in 
compliance  with  the  Commission's 
"Order  Granting  in  Part  and  Denying  in 
Part  Requests  for  Rehearing  and 
Clarification",  issued  on  March  16. 
1993.  Specifically,  the  filing  adds 
proposed  language  to  Paragraph  8 — 
Curtailments  and  Interruptions — of  the 
proposed  Rate  Schedule  T-3  for  firm 
service  scheduled  to  be  available  at  the 
end  of  this  year. 

PGT  states  that  a  copy  of  this  filing  is 
being  served  on  PGT's  jurisdictional 
customers,  affected  state  regulatory 
commissions,  and  all  parties  on  the 
official  service  list  as  compiled  by  the 
Commission. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  May  26. 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  O.  Caahell, 
Secretary. 

(FR  Doc.  93-11059  Filed  5-10-93;  8:45  ami 
numo  coDc  fnr-oi-M 
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(Docket  No.  ER93-594-000] 
Pennaylvania  Power  &  Ught  Co.;  Filing 
May  4. 1993. 

Take  notice  that  on  April  28, 1993, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  a 
Supplemental  Agreement  dated  March 
30, 1993  to  the  Interconnection 
Agreement  between  PP&L  and 
Pennsylvania  Electric  Company.  The 
Supplemental  Agreement  would  allow 
each  company  to  reimburse  the  other 
company  for  the  actual  cost  of  work  on 
interconnection  facilities  by  making 


either  a  lump  sum  payment  or  periodic 
progress  pa}rments,  when 
reimbursement  is  required  by  the 
Agreement.  The  Agreement  currently 
provides  only  a  carrying  charge  formula 
for  reimbursements. 

PP&L  has  requested  an  effective  date 
of  June  27, 1993  for  the  Agreement, 
which  is  60  days  from  the  date  of  filing. 
PP&L  is  not  requesting  any  notice 
period  waivers. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  Penelec  and  the 
Pennsylvania  Power  Utility 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  18. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  D.  Cashall. 
Secretary. 

(FR  Doc.  93-11022  Filed  5-10-93;  8:45  am) 
MLUMQ  CODC  tTIT-OI-M 


[Docket  No.  RP9d-1 5-003] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gaa  Tariff 

May  5. 1993. 

Take  notice  that  on  April  30, 1993, 
Southern  Natural  Gas  Company 
("Southern")  tendered  for  fiUng  the 
revised  tariff  sheets  listed  on  appendix 
A  attached  to  the  filing,  with  an 
effective  date  of  May  1. 1993. 

Southern  states  that  it  made  the 
instant  filing  in  compUance  with  the 
Commission's  Order  dated  November 
27. 1992,  which  accepted  and 
suspended  until  May  1. 1993, 
Southern's  proposed  rate  increase  filed 
in  Docket  No.  RP93-15-000.  The  tariff 
sheets  listed  in  Exhibit  A  have  been 
revised  from  the  original  tariff  sheets 
submitted  by  Southern  in  this 
proceeding  solely  to  incorporate 
Southern's  total  system  weighted 
average  unit  cost  of  purchased  gas  from 
its  PGA  filing  in  Docket  No.  TA93-1-7- 
000. 


Southern  states  that  copies  of  the 
filing  will  be  served  upon  all  of 
Southern's  jurisdictional  customers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cuhell, 
Secretary. 
[FR  Doc.  93-11062  Filed  5-10-93;  8:45  am) 

WLUNG  COOC  f717-01-M 


(Docket  No.  ER93-«98-«00] 

Southern  California  Edison  Co.,  Notice 
of  Filing 

May  4.  1993. 

Take  notice  that  on  April  29.  1993, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing,  as  an  initial 
rate  schedule,  the  following  agreement, 
executed  on  April  23. 1993.  by  the 
respective  parties: 

Edison— SDG&E  NOB-SONGS.  Firm 
Transmission  Service  Agreement 
(Agreement)  Between  Southern  California 
Edison  Company  and  San  Diego  Gas  ft 
Electric  Company 

The  Agreement  contains  the  terms 
and  conditions  whereby  Edison  shall 
provide  100  MW  of  firm  bidirectional 
transmission  service  between  the  San 
Onofre  Nuclear  Generating  Station 
(SONGS)  and  the  Nevada  Oregon  Border 
(NOB)  for  the  year  1993  and  150  JvlW  for 
the  years  1994  through  1996. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
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May  18, 1993.  Protests  will  be 

considered  by  tbe  Cofflmission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  flie  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

UiaD-CadMa, 

Secretary. 

IFR  Doc.  93-11069  Filed  5-10-93;  8:45  ami 

MUMQ  COM  •nr-et-M 


(Doctol  No.  Em3-320-00(q 
Tamp*  Elaclrtc  Co.;  Rilng 

May  5. 1993. 

Take  notice  that  on  April  26, 1993. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
amendment  to  its  January  12. 1993 
submittal  in  the  above-referenced 
docket.  The  amendment  includes 
additional  information  in  support  of 
Tampa  Electric's  agreement  to  provide 
partial  requirements  se.'vice  to  the  Qty 
of  Fort  Meade.  Florida  (Fort  Meade). 

Tampa  Electric  continues  to  propose 
a  March  15, 1993  effective  date  for  the 
revised  tariff  sheets  and  service 
agreement  submitted  in  this  docket,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Meade  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  Mrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ospies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Socretaiy. 

IFR  Doc  93-11067  Piled  5-10-93;  S:4S  am] 

iiujNacoof  triT-ot-ii 


[Doctol  No.  TQ83-d-3(M)00] 

TninMlfM  Qm  Co^  Propoaad  Changa* 
In  FERCQaa  Tariff 

May  5, 1993. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  April  30, 1993 
tendered  for  filing  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  with  a  proposed 
effwlive  date  of  June  1. 1993: 

One  Hundredth  Revised  Sheet  Na  3-A 

Trunkline  states  that  the  filing  reflects 
a  commodity  rate  decrease  of  0.072c  per 
EH  in  the  projected  purchased  gas  cost 
component. 

Tninkline  states  that  the  tariff  sheet  Is 
being  filed  in  accordance  with  section 
154.308  (quarterly  PGA  filing)  of  the 
Commission's  regulations  and  pursuant 
to  Section  18  (Purchase  Gas  Adjustment 
Gause)  of  the  General  Terms  and 
Conditions  in  Trunkline's  FERC  Gas 
Tariff,  Original  Volume  No.  1. 

Trunkline  states  that  copies  of  the 
filing  have  been  served  on  all 
)urisdictionaI  sales  customers  and 
applicable  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoUD.CariiriI. 
Secretary. 

IFR  Doc.  93-11061  Filed  5-10-93;  8:45  am| 
BHjjNa  cooc  •rir-et-H 


[Docket  No.  ES«»-a4-0001 

UUItCorp  UnHad  Inc^  NoUca  of 
Application 

May  5, 1993. 

Take  notice  that  on  April  28. 1993, 
UUUCorp  United  Inc.  (UtiliCorp)  filed 
an  application  under  $  204  of  the 
Federal  Power  Act  requesting 
authorization  to  issue  not  more  than 
$100  million  of  long-term  debt 
securities,  over  a  two-year  period.  Also, 
UtiUCorp  requests  exemption  fi-om  the 


Commission's  competitive  bidding 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426  in  accordance  with  Rul^  211 
and  214  of  the  Comihission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  sudi  motions  or 
protests  should  be  filed  on  or  before 
May  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qipies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiaaCasbaU. 
Secretary. 

[FR  Doc  93-11070  Filed  S-10-93: 8:45  am) 
BNJJNO  coof  criT-at-H 


[DoGktU  No.  RP93-109-000I 

WHIiam*  Natural  Qaa  Co.;  Proposed 
Changes  In  FERC  Gaa  Tariff 

May  5. 1993. 

Take  notice  that  on  April  30, 1993, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  certain  revised  tariff 
sheets  to  First  Revised  Volume  No.  1 
and  Original  Volume  No.  2  of  its  FERC 
Gas  Tariff.  The  proposed  effective  date 
of  these  tariff  sheets  is  June  1, 1993. 
However,  WNG  has  requested 
suspension  of  the  rates  for  the  full 
statutory  period  in  order  to  allow  them 
to  become  effective  November  1, 1993. 
at  the  end  of  a  currently  effective  rate 
increase  moratorium. 

WNG  states  that  tbe  filing  proposes  a 
change  in  its  currently  effective  sales, 
transportation  and  other  rates  which 
would  result  in  an  increase  in  annual 
revenues  of  approximately  $49.5 
million,  based  on  the  test  period  (the 
twelve  months  ended  January  31, 1993, 
adjusted  for  known  changes  through 
October  31, 1993).  The  Company  states 
that  the  increased  rates  are  required  to 
reflect  increases  in  expenses  and  a 
conversion  of  the  remaining  sales 
throughput  to  transportation  services. 
Additionally,  WNG  proposes  a  Straight 
Fixed  Variable  (SFV)  classification  and 
allocation  of  costs,  as  well  as  various 
tariff  revisions  providing  for 
adjustments  in  the  delineation  of 
gathering  areas  and  zones,  and  certain 
traddng  provisions. 

WNG  states  that  it  has  also  submitted 
pro  forma  tariff  sheets  which  reflect  the 
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above-stated  rate  and  tariff  changes  with 
raspect  to  the  company's  restructured 
tariff,  which  was  filed  April  13, 1993  in 
compliance  with  the  Commission's 
Order  in  Docket  No.  RS92-12. 

WNG  states  that  a  copy  of  its  filing 
'as  served  on  each  of  its  jurisdictional 

(histomers  and  affected  state 

commissions  pursuant  to  Section 

154. 16(b)  of  the  Commission's 

Regulations. 

I  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20406,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
May  12. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 

?f  this  filing  are  on  file  with  the 
bmmission  and  are  available  for  public 
ifispection. 
liois  D.  Cuh^. 
Secretary. 

(FR  Doc.  93-11046  Filed  5-10-93;  8:45  am] 
cooe  (rir-oi-M 


MUJNO  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[#RL-4654-2] 

49eiKy  Information  Collactlon 
Activities  Under  0MB  Review 

AjQENCY:  Environmental  Protection 
Agency  (EPA). 

AJCnON:  Notice. 

I 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  June  10, 1993.  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  EPA,  (202) 
260-2740. 


8UPf>t.EMENTARY  MFORMATKM: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  FIFRA  Section  3— Incentives  for 
Development  and  Registration  of 
Reduced  Risk  Pesticides  (EPA  ICR  No: 
0277.06;  0MB  No:  2070-0060).  This  is 
a  request  to  amend  an  existing,  and 
currently  approved,  collection. 

Abstract:  Under  Section  3  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA).  the  EPA  is 
mandated  to  register  pesticide  products 
and  the  products'  new  active 
ingredient(s).  To  promote  the 
development  of  safer  pesticide  products, 
the  Agency's  Office  of  Pesticide  Program 
(OPP)  is  issuing  a  Pesticide  Regulation 
(PR)  Notice  to  producere,  formulators, 
distributors  and  registrants.  TTie  PR 
notice  informs  registrants  that,  in 
scheduling  the  review  of  pesticide 
applications  involving  new  active 
ingredients,  one  of  the  factors  the 
Agency  will  consider  is  the  opportunity 
for  reduced  risk.  Apphcants  who 
believe  they  have  developed  a 
qualifying  new  active  ingredient,  are 
invited  to  submit  a  rationale 
substantiating  their  case  as  part  of  their 
application  for  registration.  The  PR 
notice  provides  general  guidance  and 
describes  the  type  of  information  that 
OPP  will  need  to  evaluate  such 
assertions.  The  EPA  needs  the 
information  because  an  application's 
review  priority  will  depend  on  the 
Agency's  determination  that  the 
rationale  supports  a  reduced-risk  claim. 

Applicants  are  required  to  keep 
records  of  the  information  submitted  to 
the  Agency  in  support  of  the  reduced- 
risk  findings. 

Burden  Statement:  The  public  burden 
for  this  colleclion  of  information  is 
estimated  to  average  77  hours  per 
response  for  reporting  and  3  hours  for 
recordkeeping  annually.  This  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information. 
Respondents:  Pesticide  registrants. 
Estimated  No.  of  Respondents:  7. 
Estimated  No.  of  Responses  per 

Respondent:  1. 
Estimated  Total  Annual  Burden  on 
Respondents:  560  hours. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspects  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM  223 Y),  401  M  Street,  SW., 
Washington,  DC  20460. 


and 

Matthew  Mitchell.  Office  of 

Management  and  Budget.  Office  of 

Information  and  Regulatory  Affairs. 

725  17th  Street.  NW..  Washington.  IX: 

20503. 

Dated:  May  5. 1993. 
Paul  Lapaley. 

Director,  Regulatory  Management  Division. 
[FR  Doc.  93-11101  Filed  5-10-93;  8:45  am) 

BtLUNQCOOC  I6«0  W  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  4, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street.  Suite  140. 
Washington  DC  20037.  (202)  857-3800. 
For  further  information  on  these 
submissions  contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington  DC  20503.  (202) 
395-4814. 

OMB  Number:  None. 

Title:  Section  76.61,  Disputes 
concerning  carriage. 

Action:  New  collection. 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  2.000 
responses;  5  hours  average  burden  per 
response;  10.000  hours  total  annual 
burden. 

Needs  and  Uses:  On  3/11/93.  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-259.  90-^. 
and  92-295.  Implementation  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Broadcast 
Signal  Carriage  Issues.  This  Report  and 
Order  implements  the  provisions  of  the 
Cable  Act  p>ertaining  to  the  mandatory 
carriage  of  broadcast  signals  (must- 
carry)  and  retransmission  consent. 
Section  76.61(a)  requires  a  local 
commercial  television  or  qualified  low 
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power  television  station  to  notify  a  cable 
operator,  in  writing,  when  that  station 
believes  that  a  cable  curator  has  failed 
to  meet  its  carriage  or  channel 
positioning  obligations.  The  cable 
operator  then  must  respond  in  writing 
within  30  days  to  the  notification  and 
either  commence  to  carry  the  station  or 
state  its  reasons  for  believing  it  is  not 
obligated.  The  television  or  low  power 
television  station  may  then  file  a  "must- 
carry"  complaint  with  the  Commission 
alleging  the  manner  in  which  the  cable 
operator  failed  to  meet  its  obligations 
and  the  basis  for  such  allegations.  This 
complaint  must  include  a  copy  of  the 
initial  request  sent  by  the  commercial 
station  to  be  cable  operator  and  the 
response  received  from  the  operator.  A 
qualified  local  noncommercial 
educational  television  station  may  also 
file  a  "must-carry"  complaint  with  the 
FCC  in  accordance  with  section 
76.61(b).  We  anticipate  that  most  of 
these  stations  will  follow  the  same 
notification/response  process  as 
commercial  stations.  The  complaints  are 
use  by  FCC  staff  to  make  a 
determination  regarding  the  must  carry 
obligations  of  a  cable  operator.  If  this 
information  were  not  collected,  the 
Commission  would  be  unable  to  fulfill 
its  obligation  under  the  Cable  Act  to 
ensure  that  cable  systems  carry  all 
qualified  television  stations. 

OMB  Number:  None. 

Title:  Section  76.59,  Modification  of 
television  market. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 


Frequency  of  Response:  On  occasion 
reporting. 

,^stinHJted  Annaal  Burden:  150 
responses;  20  hours  average  burden  per 
response:  3.000  hours  totoJ  annual 
burden. 

Needs  and  Uses:  On  3/11/93,  the 
Commission  adopted  a  Report  and 
Order  in  MM  DockM  No.  92-259.  90-4, 
and  92-295,  Implementation  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992.  Broadcast 
Signal  Ccuriage  Issues.  Among  other 
things,  this  Report  and  Order  codified 
section  614(h)(1)(C)  of  the  Cable  Act  of 
1992  permitting  the  Commission  to  add 
communities  to  or  subtract  communities 
from  a  station's  television  market  to 
better  reflect  marketplace  conditions 
following  a  written  request.  Section 
76.59  requires  a  television  station/cable 
operator  to  file  a  written  request  to 
modify  a  television  station's  must -carry 
market.  Television  stations/cable 
operators  should  follow  the  process 
specified  in  section  76.7,  Petitions,  for 
Special  Relief.  The  data  are  used  by  FCC 
staff  to  determine  whether  a  television 
station's  must-carry  market  should  be 
modified. 

OMB  Number:  None. 

Title:  Section  76.302,  Required 
recordkeeping  for  must-carry  purposes. 

Action:  New  collection. 

Respondents:  State  or  local 
governments,  and  businesses  or  other 
for-profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  14.000 
recordkeepers;  1.75  hours  average 


burden  per  recordkeeper,  24.500  hours 
total  annual  burden. 

Needs  and  Uses:  On  3/11/93,  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-259,  90-4. 
and  92-295,  Implementation  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Broadcast 
Signal  Carriage  Issues.  Among  other 
things,  this  Report  and  Order 
established  a  new  public  inspection  file 
requirement.  Section  76.302  requires  the 
operator  of  every  cable  television  system 
to  maintain  a  public  inspection  file 
containing  the  following  records:  (a)  A 
list  of  all  broadcast  television  stations 
carried  by  its  systems  in  fulfillment  of 
the  must-carry  requirements  imder 
section  76.56;  and  (b)  the  designation 
and  location  of  its  principal  headend. 
The  data  are  used  by  FCC  staff  in  field 
inspections/investigations  and  local 
public  officials  to  assess  a  cable 
television  systems'  compliance  wjth 
applicable  rules  and  regulations  of  the 
Commission. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 

Secretary. 

(FR  Doc.  93-11016  Filed  5-10-^3;  8:45  am) 

BtUMQ  cooE  sria-ot-ii 


Application  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicants,  city  and  state 

Filehto. 

MMrtocKat 
No. 

A.  (EkJon  F.  Hestand.  John  C.  McVey,  and  Michael  S.  Morris  d/b/a)  Land  Rush  Communications,  Ar- 
Itans*.  City.  KB.. 

B.  Robeft  V.  Clark.  Mansas  City.  KS 

BPH-910705MK 
BPH-010708MD 

93-125 

Issued  Heading  and  Applicants 

1.  Environmental — A 

2.  Comparative— A,B 


3.  Ultimate— A3 
B 


Applicants,  city  and  state 

File  No. 

MMdodtet 
No. 

A.  Educational  Media  Foundation  o(  Bryan^CoUege  Station.  Bryan.  Texas  

B.  Brazos  Educational  Radto,  College  Statiort,  Texas _ 

BPED-910924MC 
BPE[>-«20423MF 

83-126 

Issue  Heading  and  Applicants 

1.  307(b)  Noncommercial  Education — A3 

2.  Contingent  Comparative  Noncommercial 
Educational  FM— A3 

3.  Ultimate— A3 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 


amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
above.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 


headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  appUcant's 
name,  above,  is  used  above  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 


IMI 


the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
HDO  in  this  prooseding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FOC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  piutiiased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Service, 
2100  M  Street.  NW.,  suite  140, 


• 
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Washington,  DC  20037  (telephone  202- 

857-3800). 

W.  Ju  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

IFR  Doc  93-11015  Filed  5-10-93;  8:45  am] 
iiujNQ  COM  ana-M-M 


Application*  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city  and  state 


A.  Janice  M.  ScantJand.  RIchwood,  OH  .... 

B.  Robert  G.  Caaagfande,  RIchwood,  OH 


Pie  Ho. 


BPH-920113MC 
BPH-e20115Me 


MM  docket 
No. 


93-127 


7.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  In  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Site  Availability— A 

2.  Air  Hazard— A 

3.  Comparative— A,  B 

4.  Ultimate— A.  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street,  NW.,  suite  140. 
Washington.  DC  20037  (telephone  202- 
857-3800). 
W.  Jaa  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

[PR  Doc.  93-11014  Filed  5-10-93;  8:45  am) 
BujjMO  cooc  •ria-ot-H 


FEDERAL  MARTTIME  COMMISSION 

Venezuelan  American  Maritime 
Asaociatlon;  A9reement(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requiren;ent8  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-006190-068. 

Title:  Venezuelan  American  Maritime 
Association. 

Parties: 

Crowley  American  Transport,  Inc 

Sea-Land  Service,  Inc 

A/S  Ivarans  Rederi 

Consorido  Naviero  De  Ocddente  C.A. 

Kirk  Line,  Ltd. 

Venezuelan  Container  Line,  CA. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  the  United  States 
Virgin  Islands.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  202-010717-029. 

Title:  United  States/Panama  Freight 
Association. 

Parties: 

Crowley  American  Transport.  Inc. 
Sea-Land  Service,  Inc 


Seaboard  Marine  Line,  Ltd. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  the  United  States 
Virgin  Islands.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  202-010987-018. 

Title:  United  Stales/Central  America 
Liner  Association. 

Parties: 

Crowley  American  Transport,  Inc. 

Sea-Land  Service,  Inc. 

Seaboard  Marine  Line.  Ltd. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  the  United  States 
Virgin  Islands.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  6, 1993. 
JoMph  C  Polking. 
Secretary. 

IFR  Doc.  93-11096  Filed  5-10-93;  8:45  am) 
BiujNa  cooc  crao-ot-M 


City  of  Loa  Angelea/Pasha  Lease 
Agreement;  A9reement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916.  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
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Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  Bling  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-01107&-002. 

Title:  City  of  Los  Angeles/Pasha  Lease 
Agreement. 

Parties:  The  City  of  Los  Angeles, 
Pasha  Maritime  Services,  Inc. 

Filing  Party:  James  K.  Hahn,  City 
Attorney,  Office  of  the  City  Attorney, 
City  of  Los  Angeles,  425  S.  Palos  Verdes 
Street,  P.O.  Box  151,  San  Pedro, 
California  90733-0151. 

Synopsis:  The  amendment  (1)  reduces 
the  terminal  lease  area  from  43.64  acres 
to  41.36  acres,  (2)  provides  for 
installment  payments  of  delinquent 
compensation  owed  to  the  City  by  Pasha 
under  the  minimum  annual  guarantee 
(MAG)  required  for  1991,  (3)  provides 
for  the  continuation  of  revenue  sharing 
while  the  shortfall  is  being  repaid,  and 
(4)  makes  adjustments  in  the  MAG 
amounts  and  the  ration  at  which 
revenue  is  shared  by  the  parties. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  5, 1993. 
loMph  C  Polking, 
Secretary. 
IFR  Doc.  93-11037  Filed  5-10-93:  8:45  am] 

BILUNa  COM  t7«>-01-M 


Galveston  Wharves/Lykes; 
Agr»ement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding^a  pending  agreement. 


Agreement  No.:  224-011091-002. 

Title:  Galveston  Wharves/Lykes. 

Parties:  Board  of  Trustees  of  the 
Galveston  Wharves,  Lykes  Bros. 
Steamship  Co.,  Inc. 

Synopsis:  The  amendment  extends 
the  term  of  the  Agreement  for  one 
additional  year. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  5, 1993. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  93-11038  Filed  5-10-93;  8:45  ami 

BILUNQ  COOC  (730-01-M 


FEDERAL  RESERVE  SYSTEM 

Edgemark  Financial  Corporation; 
Notice  of  Application  to  Engage  de 
novo  In  Perml8elt>le  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  l)een  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  1, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Edgemark  Financial  Corporation, 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Edgemark 
Financial  Services,  Inc.,  Countryside, 
Illinois,  in  providing  securities 
brokerage  services  in  connection  with 
investment  advisory  services  pursuant 
to  §  225.25(b)(15)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  1,1993. 
Jamufsr  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-11043  Filed  5-10-93;  8:45  am) 

BiUJNQ  CODE  «310-01-r 


First  Virginia  Banks,  Inc.,  et  ai.; 
Formations  of;  Acquisitions  by;  ar>d 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  4. 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Virginia  Banks,  Inc.,  Falls 
Church,  Virginia;  to  acquire  100  percent 
of  the  voting  shares  of  United  Southern 
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Bank,  Morristown,  Tennessee,  formerly 
known  as  United  Southern  Bank  of 
Morristown. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  FMB  Bancshares.  Inc.,  Lakeland. 
Georgia;  to  merge  with  United 
Bankshares,  Inc.,  Nashville,  oeorg--*, 
and  thereby  indirectly  acquire  United 
Banking  Company.  Nashville,  Georgia. 

C  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
B0690: 

J.  Lakeside  Bancorp,  Inc.,  Chicago, 
Illinois;  to  become  a  bank  holding 
( ompany  by  acquiring  100  percnnt  of 
the  voting  shares  of  Lakeside  Bank, 
Chicago.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
Systnm,  May  5,  1993. 

lennifer  ).  Johnson, 

ifissociate  Secretary  of  the  Board. 

|FR  Doc.  93-11045  Filed  5-10-93;  845  ami 

»ILLINO  cooc  eio-ot-f 


West  Tennessee  Bancshares,  Inc., 

Employee  Stock  Ownership  Plan; 

Change  in  Bank  Control  Notice 

i 

Acqulsltk>n  of  Shares  of  Banks  or 

Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C  1817(j))  and  S 
225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indir.a(ed.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  June  1.  1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  West  Tennessee  Bancshares,  Inc. 
Employee  Stock  Ownership  Plan, 
Bartlett.  Tennessee;  to  retain  13.07 
percent  of  the  voting  shares  of  West 
Tennessee  Bancshares.  Inc..  Barllett. 
Tennessee,  and  thereby  indirectly 
acquire  Bank  of  Bartlett,  Bartlett, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5, 1993. 
Jennifer  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-11044  Filed  5-10-93;  8:45  ami 
BiujNa  cooc  e310-01-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Watting  Period 
Under  the  Premerger  Notlficetion 
Rules 

Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  recjuir^s 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
wailing  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  bo 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  wailing 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Terminatkdn 

[Between:  April  4,  1993  and  AprtI  23.  1993) 


Name  of  acquiring  person.  Name  of  acquired  person,  Name  of  acquired  entity 


AMR  Corporatton,  PWA  Corporatlor,  Canadian  Air1ir>es  Intematiooal  Ltd 

The  AtJanlJc  FourxJation,  The  Broken  H«l  Proprietary  Co .  Ltd  ,  BHP  Petroiwjrri  (^nericas)  iric 

^iM-iawh  Industries,  Inc.,  John  C.  Thornton.  American  Rug  Craftsmen,  Inc..  Burton  Carpet  Ruos  Inc' 

MacMillan  Bloedet  Ltmttod,  Rot)ert  G.  Hoag.  American  Camwood  Corporatton 

Sodete  Nattonale  Elf  AqUtaine.  Yves  Saint  Laurent  Groupe,  Yves  Saint  Laurent  Groupe 

Unklare  pic.  Nasco,  Inc.,  Nasco.  Inc  JT^  " 

RPM.  Inc.  J.Q.  Machamer,  Oynatron/Bondo  Corporation  Zl."".""."!! 

Fuqua  Industries.  Inc..  Westinghouse  Electric  Corp.,  Dtversified  Products  Coiv.'i'Di^r^iMJnM^^C^     

Issac  Pertmotter,  NEWCO,  NEWCO  *      ^ 

MEDIO  Incorporated.  Robert  G  Williams,  PML,  Inc  ".!""!!!!Z!""!!Z"I 

CLARCOR  Inc.,  Robert  F.  Bender,  Sr,  Airguard  Industries,  Inc  !!""""."".!" 

Son  Company,  Inc..  Stwren  M.  Roberts,  F.L  Roberts  and  Company.  Inc.  and  me  RFC  Corporaiin 

acott  K  Ginsburg.  Winifred  S.  and  John  T.  Jones,  Jr.,  Rusk  Corporation  

Phoenix  Home  Life  Mutual  Insurance  Company.  Aitken  Home  IntemationaJ  PLC.  AH  Overseas  investronts  inc 

Continental  Bank  Co»porat»on.  US  West.  Inc..  TransWeslem  Publshing  Conuwiy 

Veritus  Inc..  GS  HokJing  Corp.,  GS  HokSng  Corp _      "^ 

Veritus.  Inc..  Blue  Cross  and  Blue  ShieW  of  Maryland.  Inc..  Graen  Spr^  Heitfi  Serving' Inc 

RonaW  O.  Pereiman,  NEWCO,  NEWCO „ _...._     _  

Koch  Industries,  Inc..  Cokanial  Pipeline  Company,  Cotonial  PIpeBne  Corrpany  "Z 

Nudear  Electric  Inauranca  Limited,  Union  Miy  Retail  Asaodatas  Umtted  Paftnershto.  Union  MnRattyiAM^ 

Ltmrted  Partnership 

The  Williams  Companies.  Inc..  The  Gates  Corporatkxi.  Cody  Resourewirinc  '".""!"."!Z!^^^^      

General  Host  Corporatton.  SuntM«  Nursery  Group,  Inc,  SunbeM  Nursery  Group,  Inc  ..Z  

The  Brooktyn  Unton  Gas  Company,  Exxon  Corporatton,  Exxon  Corporatton Z~~~l".l 

MCI  Communtoatona  CorporaOon,  GenoraJ  Communtaalion,  Inc.,  Genera  Coriwnunicatton  "incZ.       

Textron  Inc,  Chrysler  Corporatton,  Ewart  Products  Company '  


PIWIN  Num- 
ber 


Date  termi- 
rtated 


93-0807 

04/12/93 

93-0840 

04/12/93 

93-0848 

04.'l2/93 

93-0846 

04/l4<^ 

93-0849 

04/14^93 

93-0850 

04/14/93 

93-0852 

04/14/93 

93-0872 

04/14/93 

93-0842 

04/16/93 

93-0867 

04/16/93 

93-0879 

04/16/93 

93-0887 

04/16/93 

93-0890 

04/16/93 

93-0893 

04/16/93 

93-0898 

04/16/93 

93-0903 

04/16/93 

93-0904 

04/16/93 

93-0847 

04/19/93 

93-0853 

04/'19*93 

93-0884 

04,-19/53 

93-0885 

04/19(93 

93-0888 

04/19/93 

93-0697 

04/19/93 

93-0833 

04/20«3 

93-0864 

04/20/93 
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Transactions  Granted  Early  Termination— Continued 

[Between:  Apfll  4. 1993  and  April  23, 1993] 


Narne  of  acqulrtng  person.  Name  of  acquired  person.  Name  of  acquired  entity 


Eioctrowatt  Ltd.,  Electrowatt  Ltd.,  Santa  Rosa  GeothemaJ  Ckjmpany,  L.P 

Electrowatt  Ltd.,  Freeport-McMoRan,  Inc.,  Santa  Rosa  Geothermal  Company,  LP 

General  Re  Corporation,  SNS  Holdings  Inc.,  SNS  Holdings  Inc  

W.R.  BerWey  Corporation,  SNS  Holdings  Inc.,  SNS  HoWings  Inc 

El  Paso  Natural  Gas  Company.  Enron  Corp..  Enron  Moiave,  Inc  

Charter  Oak  Partners,  Daisy  Manufacturing  Company,  Inc..  Daisy  Manufacturing  Company,  inc 

Berisford  International,  pic,  C&J  Clarit  Limrted,  C&J  CiarV  Limrted .... 

Melvilte  Corporation,  Steven  and  Melissa  Dworiun,  Austin  Dnjg  Companies ■ 


PMNNunrv 

Date  termi- 

ber 

nated 

93-0868 

04/20/93 

93-0880 

04/20/93 

93-0894 

04/20/93 

93-0895 

04/20/93 

93-0831 

04/21/93 

93-0922 

04/21/93 

93-0902 

04/23/93 

93-0932 

04/23/93 

FOfl  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives.  Federal  Trade 
Commission.  Premerger  Notification 
Office.  Bureau  of  Competition,  Room 
303.  Washington.  DC  20580.  (202)  32&- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
IFR  Doc.  93-11113  Filed  5-10-93;  8:45  am] 

B4UJN0  CODE  <7B0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  NumtMr  318] 

Fiscal  Year  1993  Epidemiologic 
Research  Studies  of  Acquired 
immunodeficiency  Syndrome  (AIDS) 
and  Human  Immunodeficiency  Virus 
(HIV)  Infection 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  a  program 
for  comp>etitive  cooperative  agreement 
applications  to  conduct  epidemiologic 
research  studies  of  AIDS  and  HfV 
infection  which  address  the  sexual  and 
needlebome  transmission  of  HIV  and/or 
the  natural  history  of  HIV  infection 
among  drug  users  who  are  not  normally 
seen  in  the  usual  medical  or  drug- 
treatment  facilities.  The  study  of  this 
research  issue  as  it  pertains  to  minority 
populations  (defined  as  one  of  the  four 
federally  recognized  groups:  Black; 
Hispanic;  Asian  and  Pacific  Islander; 
and  Native  American)  is  encouraged 
because  minorities  constitute  over  45 
percent  of  all  reported  cases  of  AIDS. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 


is  related  to  the  priority  area  of  HIV 
infection.  (To  order  a  copy  of  Healthy 
People  2000,  see,  the  section  Where  to 
Obtain  Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317  of  the  Public 
Health  Service  Act  (42  U.S.C.  241(a)  and 
247(b)),  as  amended.  Applicable 
program  regulations  are  set  forth  in  42 
CFR  part  52,  entitled  Grants  for 
Research  Projects. 

Eligible  Applicants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations. 
Thus,  universities,  colleges,  research 
institutes,  hospitals,  and  other  public 
and  private  organizations  including 
state  and  local  health  departments  are 
eligible  for  these  cooperative 
agreements. 

Availability  of  Funds 

Approximately  $1,100,000  will  be 
available  in  FY  1993  to  fund 
approximately  three  awards.  It  is 
expected  that  the  average  award  will  be 
approximately  $365,000.  ranging  from 
$250,000  to  $400,000.  Awards  will 
begin  on  or  about  September  1, 1993, 
and  will  be  made  for  12-month  budget 
periods  within  a  project  period  of  up  to 
3  years.  Funding  estimates  may  vary 
and  are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
programmatic  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
help  support  researchers  in  the  study  of 
important  HTV-related  epidemiologic 
issues  concerning  risks  of  transmission, 
the  natural  history  and  transmission  of 
the  disease,  and  the  development  and 
evaluation  of  behavioral 
recommendations  for  reducing  AIDS 
and  HTV  infection  in  populations  of 
drug  users.  Programs  which  examine 
these  research  issues  as  they  affect 


minority  populations  are  of  special 
interest. 

Program  Requirements 

Research  Issues 

One  research  issue  of  programmatic 
interest  to  the  health  care  community 
and  to  CDC  for  FY  1993  is  described 
below  and  is  considered  to  be  of 
significant  importance  in  gaining  a 
greater  understanding  of  the 
epidemiology  of  AIDS  and  HIV 
infection.  However,  applications 
submitted  by  organizations  that  examine 
other  important  HlV-related 
epidemiologic  research  issues  will  also 
be  accepted  and  considered  for  funding. 

Study  proposals  are  solicited  that 
address  HIV  infection  in  drug-using 
populations  not  routinely  seen  in 
clinics,  hospitals  or  other  similar 
institutional  settings.  The  purpose  of 
such  studies  will  be  to  address  issues 
important  to  the  sexiial  and  needlebome 
transmission  of  HFV  or  the  natural 
history  of  HIV  infection  among  drug 
users  who  are  not  seen  in  the  usual 
medical  or  drug  treatment  facilities. 
Preference  will  be  given  to  projects 
which  involve  community  outreach  to 
enroll  drug  users  for  interview  and 
examination  and  that  focus  on  inner- 
city  or  rural  areas  where  drug  use 
among  young  adults  is  prevalent. 

Examples  of  worthwhile  proposals 
include:  Cross-sectional,  descriptive 
studies  of  the  current  sources, 
acquisition  and  cleaning  and  disposal  of 
needles  and  syringes;  studies  of  the 
relation  of  needle  hygiene,  including  the 
use  of  bleach,  to  the  risk  of  HFV 
infection;  the  impact  of  laws  regarding 
prescriptions  for  needles  and  syringes 
and  for  "drug  paraphernalia";  the 
impact  of  needle-exchange  on  the 
transmission  of  HIV  and  drug  treatment 
programs;  studies  of  the  incidence  and 
management  of  infectious  complications 
of  drug  use.  including  skin  and 
respiratory  infections  that  could  be 
altered  by  HFV  immune  suppression  and 
their  possible  impact  on  the  progression 
of  HIV  infection.  Applicants  should 


JMI 


demonstrate  their  ability  to  access  drug- 
using  populations  not  currently  in  drug 
treatment,  interview  and  examine  them 
in  a  confidential  manner  and  provide  or 
link  study  participants  to  appropriate 
medical,  drug  treatment  and  other 
services.  Applicants  for  studies  of  these 
difficult-to-reach  populations  should 
demonstrate  their  ability  to:  provide 
new  insights  into  the  epidemiology  of 
HTV  infection  in  injecting  and  non- 
injecting  drug  users  and  not  duplicate 
other  projects:  possess  cost-effective 
data  management  and  statistical 
;  capabilities  or  provide  specific  plans  for 
!  management  of  data  by  or  with  CDC; 
and  participate  collaboratively  with 
CDC  and  other  researchers  in  the 
conception,  execution  and  analysis  of 
the  proposed  study. 

Cooperative  Agreements 

A  cooperative  agreement  indicates 
that  CDC  will  assist  the  collaborator  in 
conducting  the  epidemiologic  research 
of  AIDS  and  HIV  infection  described  in 
the  Purpose  section  of  this 
announcement.  The  application  should 
be  presented  in  a  manner  that 
;  demonstrates  the  applicant's  ability  to 
address  the  research  problem  in  a 
collaborative  manner  with  CDC. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Participate  in  the  development  of 
the  research  study  protocol  and  the 
interview  instrument; 
!      2.  Identify,  recruit,  obtain  informed 
j  consent,  and  enroll  an  adequate  number 
I  of  study  participants  as  determined  by 
the  study  protocol; 

3.  Continue  to  follow  study 
participants  as  determined  by  the  study 
protocol; 

4.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants; 

1     5.  Perform  laboratory  tests  and  data 
analysis  as  determined  in  the  study 
protocol; 

6.  Collaborate  and  share  data  and 
specimens  with  CDC  and  other 
collaborators  to  answer  specific  research 
questions;  and 

7.  Participate  with  CDC  and  other 
collaborators  in  data  analysis  and  the 
presentation  of  research  findings. 

B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research; 
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2.  Provide  technical  guidance  in  the 
development  of  study  protocols,  consent 
forms  and  questionnaires; 

3.  Assist  in  designing  a  data 
management  system; 

4.  Perform  selected  laboratory  tests; 

5.  Coordinate  research  activities 
among  the  different  sites;  and 

6.  Participate  in  the  analysis  of 
research  information  and  the 
presentation  of  research  findings. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted  which  specifically  describes 
the  applicants'  abilities  to  meet  the 
following  criteria: 

1.  The  inclusion  of  a  detailed  review 
of  the  scientific  Hterature  pertinent  to 
the  study  being  proposed  and  specific 
research  questions  and/or  hypotheses 
that  will  guide  the  research.  (25  points.) 

2.  The  originality  and  need  for  the 
proposed  research  and  the  extent  to 
which  it  does  not  replicate  past  or 
present  epidemiologic  research  efforts. 
(25  points). 

3.  The  plans  to  develop  and 
implement  the  study  describing  how 
study  participants  will  be  identified, 
enrolled,  tested  and  followed.  (25 
points.) 

4.  The  ability  to  enroll  and  follow  an 
adequate  number  of  eligible  study 
participants  to  assure  proper  conduct  of 
the  study.  This  includes  both 
demonstration  of  the  availability  of  HIV- 
infected  potential  study  participants 
and  the  experience  of  the  investigator  in 
enrolling  and  following  such  persons. 
(25  points.) 

5.  The  applicant's  current  activities  in 
AIDS  and  HIV  or  related  research  and 
how  they  will  be  applied  to  achieving 
the  objectives  of  the  study.  Letters  of 
support  from  cooperating  organizations 
which  demonstrate  the  nature  and 
extent  of  such  cooperation  should  be 
included.  (25  points.) 

6.  The  applicant's  understanding  of 
the  research  objectives  and  its  ability, 
willingness  and/or  need  to  collaborate 
with  CDC  and  researchers  from  other 
study  sites  in  study  design  and  analysis, 
including  use  of  common  forms,  and 
sharing  of  specimens  and  data.  (25 
points.) 

7.  The  plan  to  protect  the  rights  and 
confidentiality  of  all  participants  and 
ensure  adequate  participation.  (20 
points.) 

8.  The  size,  qualifications  and  time 
allocation  of  the  proposed  staff  and  the 
availability  of  facilities  to  be  used 
during  the  research  study.  How  the 
project  will  be  administered  to  assure 
the  proper  management  of  the  daily 


activities  of  the  program  should  be 
described.  (10  points.) 

9.  The  proposed  schedule  for 
accomplishing  the  activities  of  the 
research,  including  time-frames.  (10 
points). 

10.  The  quality  of  an  evaluation  plan 
which  specifies  methods  and 
instruments  to  be  used  to  evaluate  the 
progress  made  in  attaining  research 
objectives.  (10  points.) 

(A  maximum  of  200  points  can  be 
awarded.) 

The  budget  will  be  reviewed  to 
determine  the  extent  to  which  it  is 
reasonable,  clearly  justified  and 
consistent  with  the  intended  use  of 
funds.  Budget  information  should  be 
specific  to  the  purpose  of  each  budget 
item  and  all  budget  categories  should  be 
itemized. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
under  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.943,  Epidemiologic 
Research  Studies  of  Acquired 
Imraunodeficiency  Syndrome  (AIDS)  ai.d 
Human  Immunodeficiency  Virus  (HIV) 
Infection  in  Selected  Population  Groups. 

Other  Requirements 

1.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

2.  Human  Subjects 

This  program  involves  research  on 
human  subjects.  Therefore,  all 
applicants  must  comply  with  Pub.  L. 
93-148  regarding  the  protection  of 
human  subjects.  Assurances  must  be 
provided  which  demonstrate  that  the 
project  or  activity  will  be  subject  to 
initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
resp^sible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 
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3.  KVProffom  Review  Panel 

Recipients  must  comply  writh  ^m 
requiremMit  to  est^bsh  «b  HIV 
Prograaa  Review  Panel  «s  defined  in  the 
document  titled:  "Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuala,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control 
Assistance  Programs"  dated  June  15. 

1992,  a  copy  of  whkii  is  included  in  the 
application  kit. 

4.  Patient  Care 

Applicants  should  provide  assurance 
that  all  HIV-infected  patients  enrolled  in 
their  studies  will  be  linked  to  an 
appropriate  local  HIV  care  system  that 
can  address  their  specific  needs  such  as 
medical  care,  counseling,  social  services 
and  therapy.  Details  of  the  HIV  care 
system  should  be  provided,  describing 
how  patients  will  be  linked  to  the 
system.  Funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care  for  study  participants. 

Application  SulMnission  and  Deadline 

The  original  and  five  copies  of  the 
completed  application  Form  PHS-398 
(Rev.  9/91)  must  be  submitted  to  Edwin 
L.  Dixon.  Oants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  314,  Mail  Stop  E-18,  Atlanta, 
Georgia  30305,  on  or  before  June  25, 

1993.  States  and  local  governments  may 
use  Form  PHS-5161-1  (Rev.7/92); 
however,  Form  PHS-398  is  preferred.  If 
using  Form  PHS-5161-1,  submit  an 
original  and  two  copies  to  the  address 
stated  above. 

1.  Deadline 

Applications  shall  be  consid«ed  as 
meeiing  the  deadline  if  they  are  eithm 

(a)  received  on  or  before  the  stated 
deadline  date;  or 

(b)  sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  ai>tain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  accepted  as  proof  of  timely 
mailing.) 

2.  Late  Applications 

AppIicatioQs  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  curcBot  competition  and  tviU  be 
returned  to  the  applicant. 


Wlure  to  Obtain  Adttitieoal 
lafiDmiatioa 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Gordon  R.  Clapp, 
Grants  Management  SpedaUst,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  314,  Mail 
Stop  E-18,  Atlanta,  Georgia  30305.  (404) 
842-6508. 

Programmatic  technical  assistance 
may  be  obtained  from  John  Narkunas, 
Division  of  HIV/ AIDS.  National  Center 
for  Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Mail  Stop  E-^5,  Atlanta,  Georgia  30333, 
(404)  639-6130.  Eligible  applicants  are 
encouraged  to  call  prior  to  the 
development  and  submission  of  their 
assistance  application. 

Please  refer  to  Announcement 
Number  318  when  requesting 
information  and  submitting  an 
application  for  assistance. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325. 
(telephone  202-783-3238). 

Dated:  May  5, 1993. 
Robert  L.  Foater, 

Acting  Associate  Director  for  Maaagemeitt 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  [CDC}. 

[FR  Doc.  93-11040  Filed  S-IO-QS:  8:45  am] 
BIUJNO  COM  4««o-i*-r 


Food  and  Drug  Adminittration 

[Deckat  No.  S3fM)168] 

Quad  Pharmacautlcala.  Inc.; 
WRtMbawal  of  Approval  of  Eight 
Abbrevtatad  flaw  Drug  Applications 

agency:  Food  and  I^ug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  eight  abbreviated  new  drag 
applications  (ANDA's)  held  by  Quad 
Phannaceuticais.  Inc..  5002  West  79th 
St..  Indianapolis.  IN  46288  (Quad). 
Quad  notified  the  agency  in  writing  that 
the  drug  products  were  no  longer 
marketfiNd  and  requested  that  the 


approval  of  the  a^lications  be 

withdrawn. 

EFFECTIVE  DATE:  June  10. 1993. 

FOR  FURTHER  MPOMMTKM  CONTACT:  Lola 

E.  Batson,  Center  for  Drug  Evaluation 

and  Research  (HFD-360),  Food  and 

Ikug  Administration.  7500  Standish  PI, 

Rockville.  MD  20855.  301-295-8038. 

SUPPLEMENTARY  MFORMATtON:  Quad 

informed  FDA  that  the  following  drug 

products  are  no  longer  marketed  «h1 

requested  that  FDA  withdraw  approval 

of  the  applications.  Quad  has  also,  by  its 

request,  waived  its  opportunity  for  a 

hearing. 


ANOA 
No. 

Oug 

70-700 

Ritodrine  Hydrochloride  Injection 

USP.  10  mWarams  (mgymltWiter 

(mL). 

71-022 

Glucagon  lor  Injection  USP.  1  unit/ 

wiaL 

71-056 

Azaihioprina  Sodium  for  Injection. 

lOOrngMal. 

71-908 

Oiazoxide  Injedion  USP,  15  wqI 

mL 

71-941 

Droperidd  Ir^ecfion  USP.  2.5  mg/ 

mL. 

89-306 

Protamine  Sulfate  Injection  USP, 

lOmg/mL. 

89-442 

Tubocufarine  CNorkto  Injection 

USP,  3  mgMiL 

89-619 

Sterile  Acetazolamida  Sodium  USP. 

SOOmgMai. 

Therefore,  under  section  505(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)).  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  tmd  Research  (21 
CFR  5.82).  approval  of  the  ANDA's 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  June  10, 1993. 

Dated:  April  29, 1993. 
CariCPeck. 

Director,  Center  for  Drug  Evabiation  and 
Research. 

IFR  Doc  93-11082  Piled  5-10-93;  8:45  am] 
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[Docket  No.  93N-01fi^ 

Phannadarm,  at  al.;  Withdrawal  of 
Approval  of  16  Abbravlatad  New  Drug 
Appiicationa 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  withdrawing 
approval  of  18  abbreviated  new  drug 
applications  (ANDA's).  The  holders  of 
the  ANDA's  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 


IMI 


approval  of  the  applications  be 
withdrawn.  i^ 

EFFECTIVE  DATE:  June  10.  1993. 
FOfl  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson.  Center  for  Drug  Evaluation 
and  Research  (HFD-360),  Food  and 
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Drug  Administration.  7500  Standisb  PI.. 
Rockville,  MD  20855.  301-295-8038. 

SUPPLEMENTARY  INFORMATION:  The 

holders  of  the  ANDA's  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 


marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


ANDA  No. 


18-860 
18-854 
18-870 
19-136 
70-012 


70-274 
70-328 

70-654 
70-783 
71-382 

80-099 

80-100 
80-221 

80-273 
80-736 
8^-563 
83-564 

83-735 


Drug 

Betamethasone  Valerate  Cream,  USP,  0  1%  

Betamethasone  Valerate  Ointment,  USP,  0.1% l".!l'.l! 

Betamethasone  Valerate  Lotion.  USP,  0.1%  "!!."'!" 

Betamettiasone  Diproptonate  Cream,  USP,  0.05%  

Dopamine  Hydrochloride  Injection.  USP,  40  milligrams  (mg)/  mii- 
liliter  (mL) 

Betamethasone  Diproptonate  Lotion,  USP,  0.05% 

Ibuprofen  Tablets,  USP,  300  mg  1"!!!."!!!!!^ 

Methyldopa  and  Chlorothiazide  Tablets.  USP,  250  mg/2SQ  mg  ... 
Methytdopa  and  Chlorothiazide  Tablets,  USP,  250  mg/150  mg  ... 
Amantadine  Hydrochloride  Capsules.  100  mg  

Sulfaloid  (Trisutfapyrimidines)  Tablet 

SutfaJoid  (TrisuKapyrimidir>es)  Suspension 

Potassium  Chloride  for  Injection  Concentrate,  USP 

ProWar  (Sulfamethizole)  Tablet,  500  mg  

Potassium  Chloride  for  Injection  Concentrate.  USP ""!.'"" 

Amphetamine  Sulfate  Tablets  (Delcobese),  5,  10.  15,  and  20  mg 
Amphetamine  Sulfate  Capsules  (Delcotjese),  5.  10.  15.  and  20 

mg 

Dextroamphetamine  Sulfate  Tablets,  USP  (Dexampex)  5  and  10 
mg 


Applicant 


Phamriaderm,  60  Baylis  FW..  Melville.  MY  11747 

Do. 

Do. 

Do. 

Lyphomed,  2045  North  Cornell  Ave.,  Melrose  Park.  IL  60160- 

1002. 
Ptiarmaderm. 

Par  Pharmaceutical,  Inc.,  One  Ram  Ridge  Rd  ,  Sprina  Valley 
NY  10977.  ►-     X  J- 

Do. 

Do. 

Botar  P^,armaceutical  Co..  Inc.,  33  Ralph  Ave..  P.O.  Box  30 

Coptague,  NY  1 1-726-0030. 
Fofest  Pharmaceuticals,  Inc..  150  East  58th  St..  New  York  NY 

10155-0015. 
Do. 
Luitpold  Pharmaceuticals,  Inc..  One  Luitpold  Dr ,  Shirley  NY 

11967. 
Forest  Pharmaceuticals,  lr>c. 
Luitpold. 
Lemmon  Co.,  650  CatTiill  Rd.,  SeiiersviUe.  PA  18960. 

Do. 

Do. 


Therefore,  under  section  505(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)).  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  ANDA's  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  June  10, 1993. 

Dated:  April  29, 1993. 

Carl  C  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

|FR  Doc.  93-11083  Filed  5-10-93;  8:45  am] 
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[Docket  No.  93N-0170] 

Forest  Pharmaceuticals,  Inc.; 
Withdrawal  of  Approval  of  Abbreviated 
New  Drug  Application  for  Bancap 
Capsules 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  abbreviated  new  drug 
application  (ANDA)  88-889  for  Bancap 
Capsules  held  by  Forest 


Pharmaceuticals,  Inc.,  3941  Brotherton 
Rd.,  Cincinnati,  OH  45209  (Forest). 
After  FDA  raised  questions  about  the 
reliability  of  data  and  information 
sub.Tiitted  to  FDA  in  support  of  this 
application.  Forest  requested  that  P^DA 
withdraw  approval  of  the  application. 
EFFECTIVE  DATE:  May  11,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration.  7500 
Standisb  PI..  Rockville,  MD  20855,  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  ANDA 
88-889  for  Bancap  Capsules 
(acetaminophen  325  milligrams  (mg) 
and  butalbital  50  mg)  was  submitted  in 
June  1984  by  O'Neal,  Jones  &  Feldman, 
Inc.,  prior  to  Forest  acquiring  the 
company  in  1985.  The  ANDA  was 
approved  in  January  1986.  Recently, 
FDA  raised  questions  about  the 
reliability  of  certain  data  and 
information  submitted  to  the  ANDA. 
Forest  conducted  its  own  review  of  the 
data  and  information  and  concluded 
that,  although  it  believes  the  data  and 
information  to  be  reliable,  it  could  not 
confirm  reliability  to  FDA's  satisfaction. 
Therefore,  without  conceding  the 
existence  of  deficiencies,  because  the 


product  has  not  been  manufactured 
since  1991  and  because  the  product  is 
no  longer  being  marketed,  Forest  has 
requested  that  FDA  withdraw  approval 
of  the  application. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  (;k)smetic  Art 
(21  U.S.C.  355(e))  and  under  authoritv 
delegated  to  the  Director,  Center  fo; 
Drjg  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  ANDA  88-889  for 
Bancap  Capsules,  and  all  amendments 
and  supplements  thereto,  is  hereby 
withdrawn,  effective  May  11, 1993. 
Distribution  of  drug  products  in 
interstate  commerce  without  an 
approved  application  is  unlawful. 

Dated:  April  29, 1993. 

Carl  C.  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

(PR  Doc.  93-1 1084  Filed  5-10-93;  8:45  am) 

BILLING  COOC  4tS0-01-^ 


National  Institutes  of  Health 
Meeting  of  Panel 

Notice  is  hereby  given  that  the  Panel 
on  NIH  Research  on  Anti-Social, 
Aggressive  and  Violence-Related 
Behaviors  and  Their  Consequences 
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(Panel).  •  group  of  consukants  convened 
to  advise  the  Advisory  Coounittee  to  the 
Director,  NIH.  will  meet  in  public 
session  on  June  2-4, 1993  at  the 
Marriott  in  Bethesda.  Maryland.  The 
meeting  will  begin  at  8:30  a.m.  each  day 
and  end  at  9:30  p.m.  (June  2,  3)  and 
12:30  p.m.  (June  4).  This  will  be  the  first 
of  two  meetings,  and  all  sessions  will  be 
open  to  the  public. 

The  purpose  of  the  Panel  is  to  review 
NIH  fundeid  research  in  the  areas  of  anti- 
social, aggressive  and  violence-related 
behaviors  and  their  consequences  and  to 
examine  the  portfolio  in  terms  of  its 
relevance,  adequacy  and  responsiveness 
to  social  and  ethical  concerns.  The 
Panel  will  consist  of  approximately  30 
members  with  expertise  in  violence- 
related  topics  from  a  broad  variety  of 
specialties,  including  biobehavioral. 
biomedical  and  social  sciences,  as  well 
as  education,  law,  and  ethics.  At  the 
conclusion  of  its  work,  the  Panel  will 
transmit  its  report  to  the  Advisory 
Committee  to  the  Director,  NIH,  for 
review. 

Presentations  by  concerned 
organizations  and  citizens  will  be  heard 
on  June  2  and  3.  Apphcations  for  oral 
presentations  (five  minutes  in  length) 
should  be  made  by  phone  and  will  be 
accepted  in  the  order  in  which  they  are 
received.  Individuals  and  organizations 
are  also  welcome  to  submit  opinions  in 
written  form  to  the  Panel  in  advance  of 
the  meetings.  Written  materials  for  the 
first  meeting  should  be  received  by  May 
24, 1993.  Comments  and  questions 
related  to  the  proposed  meeting  of  the 
Panel  should  be  addreseed  to  Dr.  Mary 
Groesch,  National  Institutes  of  Health, 
Office  of  Science  Policy  and  Technology 
Transfer,  Shannon  Building,  room  218, 
9000  Rockville  Pike.  Bethesda, 
Maryland  20892,  (301)  496-1454. 

Dated  May  5, 1993. 
Bemadiore  Healy, 
Director,  NIH. 
IFR  Doc.  93-11238  Filed  5-10-93:  8:45  ami 

MLUNO  COOe  41«fr-01-ll 


DEPARTMErfT  OF  THE  INTERIOn 
Bureau  of  Land  Managament 

[WY-420-03-41 20-1 1:  WYW1 29204] 

Invitation  for  Coat  Exploration  Lioanaa 

AGENCY:  Bureau  of  Land  Management, 
Wyoming,  Interior. 
ACTION:  Notice  of  invitation  for  coal- 
exploration  Ucense. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  February  25. 
1920,  as  amended  by  section  4  of  the 


Federal  Coal  Leasing  Amandmeots  Act 
of  1976.  90  Slat  1083.  30  U.S.C.  201(b). 
and  to  the  regulations  adopted  as 
subpart  3410.  title  43.  Code  of  Federal 
Regiilations,  all  interested  parties  are 
hereby  invited  to  participate  with 
Antelope  Coal  Company  on  a  pro  rata 
cost  sharing  basis  in  its  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 
following-described  lands  in  Converse 
County,  Wyoming: 

T.  40  N..  R.  71  W.,  6th  P.M..  Wyoming 

Sec.  3:  Lots  16  thru  18: 

Sec.  4:  Lots  6  thru  12. 14  thru  20; 
T.  41  N..  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  33:  Lots  2.  3,  6,  7, 10. 11. 14, 15. 

Containing  876.45 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area 
(PRBKRCRA).  The  purpose  of  the 
exploration  prqgram  is  to  conduct  off- 
lease  exploration  by  driUing. 

AOORCSSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  en  exploraticm 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  pkn  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
number  WYW129204):  Bureau  of  Land 
Management.  Wyoming  State  Office, 
2515  Warren  Avenue.  P.O.  Box  1828. 
Cheyenne.  Wyoming  82003;  and, 
Bureau  of  Land  Management,  Casper 
District  Office,  1701  East  E  Street. 
Casper,  Wyoming  82601. 

SUPPLEMENTARY  INFOnMATION:  This 
notice  of  invitation  will  be  published  in 
the  Douglas  Budget  of  Douglas, 
Wyoming,  once  each  week  for  two 
consecutive  weeks  beginning  the  week 
of  May  3, 1993,  and  in  the  Federal 
Register.  Any  party  electing  to 
participate  in  this  exploration  program 
must  send  written  notice  to  both  the 
Bureau  of  Land  Management  and 
Antelope  Coal  Company  no  later  than 
thirty  (30)  days  after  publication  of  this 
invitation  in  the  Faderal  Regialer.  The 
written  notice  should  be  sent  to  the 
following  addresses:  Antelope  Coal 
Company,  Attn:  Dennis  Skog,  500  N.E. 
Multnomah,  Suite  1200,  Portland,  OR 
97232,  and  the  Bureau  of  Land 
Management,  Wyoming  State  Office. 
Chief,  Brandi  of  Mining  Law  and  Solid 
Minerals,  P.O.  Box  1828.  MS  925. 
Cheyenne.  WY  82003. 


The  foregoing  is  published  in  the 
Federal  Raster  pursuant  to  43  CFR 
3410.2-l(c){U 
Ray  Bnibaker, 

State  Director. 

IFR  Doc.  93-11121  FUed  5-10-93:  8:45  am] 

BILLING  COOC  4310-Z2-M 


IWY-920-03-4120-03] 

Antalopa  Coal  Co.,  Wyoming:  Laaaa  By 
Application 

AGENCY:  Bureau  of  Land  Management, 
Wyoming,  Interior. 
ACTION:  Public  notice  of  a  Lease  by 
Apphcation  (LBA)  filed  by  Antelope 
Coal  Company,  Campbell  and  Converse 
Counties,  Wyoming. 

SUMMARY:  In  accordance  with  the 
Powder  River  Operational  Guidelines 
for  Coal  Leasing-by-Application 
approved  by  the  Powder  River  Regional 
Coal  Team  (PRRCT)  on  April  3. 1990, 
the  Bureau  of  Land  Managament  (BLM) 
is  announcing  that  a  coal  lease 
application  has  been  received  in  the 
Wyoming  portion  of  the  Powder  River 
Coal  Region  (PRCR). 
DATES:  Comments  on  the  LBA  should  be 
received  at  the  address  below  on  or 
before  June  10. 1993. 
ADDRESSES:  Comments  should  be  sent 
to.  State  Director  (925).  Wyoming  State 
Office.  Bureau  of  Land  Management. 
P.O.  Box  1828.  Cheyenne,  Wyoming 
82003.  Case  file  number  WYWl 28322 
containing  the  application  may  be 
viewed  in  the  4th  floor  public  room  of 
the  Wyoming  State  Office,  Bureau  of 
Land  Management.  2515  Warren 
Avenue,  Cheyenne,  Wyoming. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Jonart,  Coal  Coordinator,  Bureau 
of  Land  Management,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003;  telephone 
(307) 775-6250. 

SUPPLEMENTARY  INFORMATION:  Antelope 
Coal  Company  of  Douglas,  Wyoming  has 
filed  a  Federal  coal  lease  application 
which  has  been  serialized  as 
WYWl 28322.  The  application  affects 
the  following-described  lands  located  in 
Campbell  and  Converse  Counties: 

T.  41  N.,R.70'W..  6th  P.M.,  Wyoming 

Sec.  30.  Lots  15  thru  18; 
T.  41  N.,  R.  71  W..  6th  P.M..  Wyoming 

Sec.  25:  Lots  5  thru  8, 13, 14; 

Sec.  26:  Lots  9  thru  11, 14, 15. 

These  lands,  encompassing  617.20 
acres  (of  which  recoverable  coal  lies 
beneath  approximately  462  acres). 
contain  approximately  60  million  tons 
of  recoverable  coal.  The  application  has 
been  filed  as  a  maintenance  tract  to  the 
existing  Antelope  Mine.  The  BLM  has 
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not  developed  a  schedule  for  processing 
this  application  at  the  current  time. 
Within  thirty  days  after  the  publication 
of  this  notice  in  the  Federal  Register, 
any  issues  that  the  public  cares  to 
address  or  any  inputs  concerning  the 
application  should  be  mailed  to  the 
address  mentioned  above.  Comments 
should  identify  the  application  by  serial 
number  WYW128322.  The  Bureau  is 
particularly  interested  in  comments 
concerning  environmental  factors  and 
recovery  of  the  coal  resource.  Although 
other  public  input  opportiuiities  will 
follow  in  the  processing  of  this 
application,  it  is  most  appropriate  that 
public  concerns  are  addressed  at  his 
early  stage. 
Ray  Bnibaksr, 
State  Director. 

|FR  Doc.  93-11122  Filed  5-10-93;  8:45  ami 
BHUNQ  cooe  <*tO-l>-H 


[in-930-03-4350-02] 

Intent  To  Prepare  Environmental 
Assessments  for  Authorization  of 
Animal  Damage  Control  Activities  In 
Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (ELM)  is  proposing  to 
prepare  Environmental  A^essments  for 
authorization  of  animal  damage  control 
(ADC)  activities  by  the  Animal  Plant 
Health  and  Inspection  Service  (APHIS), 
an  agency  of  the  U.S.  Department  of 
Agriculture,  in  the  Salt  Lake,  Cedar  City, 
Richfield,  Moab,  and  Vernal  BLM 
Districts  in  Utah. 

DATES:  The  preparation  period  for  the 
four  proposed  Environmental 
Assessments  will  commence  with 
publication  of  this  notice.  Each  of  the 
District  Offices  will  publish  a  Notice  of 
Availability  in  the  Federal  Register 
upon  completion  of  the  Environmental 
Assessment. 

FOR  FURTHER  »^ORMATI0N  CONTACT: 
Deane  Zeller,  Sale  Lake  District 
Manflger.  2370  South  2300  West.  Sah 
Lake  City,  UT  84119.  telephone  (801) 
977-4300;  Gordon  Staker,  Cedar  Qty 
District  Manager,  176  East  D.L.  Sargent 
Drive,  Cedar  City,  UT  84720,  telephone 
(801)  586-2401;  Jerry  Goodman, 
Richfield  District  Manager.  150  East  900 
North,  Richfield  UT  84701,  telephone 
(801)  896-8221;  Roger  Zortman.  Moab 
District  Manager.  82  East  Dogwood. 
Moab.  UT  84532.  telephone  (801)  259- 
6111;  David  LitUe.  Vernal  District 
Manager.  170  South  500  East,  Vernal. 
UT  84078.  telephone  (801)  789-1362. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  intended  to  inform  the  public 

that  preparation  of  these  Environmental 
Assessments  has  commenced  and  to 
invite  public  participation  In  the 
process.  Public  (>articipation  is  being 
sought  at  the  initial  stage  of  the  process 
to  ensure  that  the  Environmental 
Assessments  address  all  the  issues, 
problems,  and  concerns  of  those 
interested  in  the  proposed  authorization 
of  APHIS  to  implement  an  ADC  program 
on  public  lands. 
G.  William  Lamb, 
Acting  State  Director 
(FR  Doc.  93-11027  Filed  5-10-93;  8:45  am] 

WUMO  COM  4l1»-DO-« 


(WY-920-03-41 20-03] 

Powder  River  Regional  Coal  Team; 
Meetings 

AGENCY:  Bureau  of  Land  Management, 
Wyoming.  Interior. 
AcnoN:  Powder  River  Regional  Coal 
Team  activities:  Announcement  of 
public  meeting. 

SUMMARY:  The  Powder  River  Regional 
Coal  Team  (PRRCT)  announces  that  it 
will  hold  a  public  meeting  on  June  16. 
1993,  for  the  following  purposes:  (a) 
Review  pending  coal  lease  applications 
(LBA).  (b)  review  current  activity  in  the 
Powder  River  Coal  Region  (PRCR).  and 
(c)  make  recommendations  on  pending 
applications. 

DATES:  The  PRRCT  meeting  will  begin  at 
9  a.m.  m.d.L  on  June  16, 1993.  The 
meeting  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Northern  Hotel.  19  North 
28th  St..  BiUings  Montana  59101-2364. 
telephcme  (406)  245-5121.  Attendees 
may  wish  to  make  their  personal  room 
reservations.  A  block  of  rooms  has  been 
set  aside  until  June  2, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mrs.  Jimi  Metzger  or  Mr.  Eugene  Jonart, 
Wyoming  State  Office,  P.O.  Box  1828, 
MS  925,  Cheyenne,  Wyoming  82003: 
telephone  (307)  775-6250. 
SUPPIXMENTARY  MFORMATION:  The 
primary  purpose  of  the  meeting  is  to 
discuss  the  following  coal  lease 
applications  (LBA):  North  Antelope. 
SMC  (Ziegler  Coal)  LBA  (WYW127221; 
and  the  North  Antelope  Buffer  Tract, 
Kennecott  (NERCO)  (WYW  128322). 
Public  notification  of  each  of  the  above 
pending  applications,  in  accordance 
with  the  Powder  River  Operational 
Guidelines,  has  been  printed  previously 
in  the  Federal  Register.  The  pending 
apphcations  are  to  sustain  existing  coal 
mining  operations.  Generally,  a  coal 
lease  application  filed  under  the  LBA 


portion  of  the  regulations  (43  CFR  part 
3425)  takes  about  two  years  to  be 
processed  to  the  lease  sale  stage  by 
BLM,  depending  on  informational  and 
environmental  study  requirements.  The 
PRRCT  may  generate 
recommendation(s]  for  any  or  all  of  the 
pending  LBAs. 

The  meeting  will  also  serve  as  a  forum 
for  public  discussion  on  Federal  coal 
management  issue  of  regional  concern. 
Any  party  interested  in  providing 
comments  or  data  supporting  the  need 
for  regional  leasing  may  either  do  so  in 
writing  to  the  State  Director  (925), 
Wyoming  State  Office,  Bureau  of  Land 
Management.  P.O.  Box  1828.  Chej^nne, 
Wyoming  82003,  by  June  7. 1993.  or  by 
addressing  the  PRRCT  with  his/her 
concern  at  the  meeting  on  June  16. 1993. 

Public  comment  opportunities  will  be 
provided  on  all  agenda  items  during  the 
meeting.  The  proposed  agenda  for  this 
meeting  is  as  follows: 

1.  Introductions  of  PRRCT  Members 
and  guests. 

2.  Approval  of  the  minutes  of  the  June 
26, 1992.  Powder  River  Regional  Coal 
Team  meeting  held  in  Gillette, 
Wyoming. 

3.  Regional  Coal  Activity  Status: 

a.  Current  production  and  trend. 

b.  Preference  Right  Lease 
Applications  (PRLAs). 

c  Pending  Coal  Exchanges— Texaco/ 
Lake  DeSmet;  Belco. 

d.  Pending  LBAs. 
— Summary: 

—Eagle  Butte  (\VYW124782— est.  150 
MM  Tons);  Meadowlark  Farms 
(AMAX).  The  NEPA  analysis  process 
was  started  in  April  1993.  Tentative 
sale  data  set  for  April  1994. 

-North  Roundup  (WYW127221)— est. 
140  MM  tons);  Ziegler  Coal  (formerly 
Shell).  No  schedule  established. 

— Antelope  Coal's  Buffer  Tract 
(WYWl 28322— est.  60  MM  tons; 
Kennecott  (formerly  NERCO).  No 
schedule  established. 

-Western  Energy  (MTNi— 80697— est. 
39.3  MM  tons;  Sale  set  tentatively  set 
for  May  1994. 

e.  Pending  LMUs. 

f.  Coal  Lease  Modifications — 
Montana,  Wyoming, 

4.  Industry  Presentations: 

— Ziegler  Coal  Company  (SMC) 
—Kennecott  (NERCO) 

5.  Review  of  Market  Conditions — 
NRET 

6.  Public  Comments 

7.  PRRCT  Activity  Planning 
Recommendations 

— Review  of  and  recommendation(s)  on 
pending  lease  application(s) 

8.  Other  Regional  Issues: 
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— Status  of  Jacob's  Ranch,  Motion  for 
Reconsideration;  Appeal  of  West 
Rocky  Butte  Sale,  and  subsequent 
Motion  for  Reconsideration. 

— Status  of  Northern  Cheyenne  Record 
of  Decision  Implementation 

9.  Adjourn 
Ray  Brub«ker, 

State  Director. 

|FR  Doc.  93-11120  Filed  5-10-93;  8:45  am] 

BH.UNO  COOe  4310-22-«l 

[NV-930-03-421(M)5;  N-51810] 

^4otic•  of  Realty  Action;  Non- 
competitive Sale  of  Put}lic  Lands  in 
Clark  County.  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Purchase  of  Public  Lands  in 

Clark  County. 

summary:  The  following  described 
public  land  northeast  of  the  City  of  Las 
Vegas  in  Clark  County,  Nevada,  has 
been  determined  to  be  suitable  for  sale 
utilizing  non-competitive  procedures,  at 
not  less  than  the  fair  market  value. 
Authority  for  the  sale  are  Public  Law 
101-67,  the  Apex  Project,  Nevada  Land 
Transfer  and  Authorization  Act  of  1989, 
and  section  203  and  section  209  of 
Public  Law  94-579,  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1713  and  43  U.S.C.  1719).  The 
land  would  be  sold  to  Clark  County  for 
resale  to  private  industry. 

MouDt  Diablo  Meridian,  Nevada 

T  18  S.,  R.  63  E.,  MDM 
Sec.  13:  lots  1,  2, 10. 11. 12. 13,  25, 

SEV4SEV4. 
Sec  24:  lots  1.  2.  8.  9, 10. 14,  EVi. 

EViSWV«. 
T.  18  S.,  R.  64  E..  MDM 

Sec.  07:  lots  25.  26.  SViSEV*.  SE'ASWV*. 
Sec.  18:  lots  5  through  15.  N'/1iNEV«. 

EV1NWV4. 
Sec.  19:  lots  5  through  12.  EV2NEV4.  SEV4. 

E'/iSWV«. 
Sec.  20:  NVj. 
Aggregating  2278.12  acres  (gross). 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  the  Bureau's  planning  system.  The 
sale  of  this  parcel  would  be  in  the 
public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Accepteuice  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonreturnable  Rling  fee 
for  conveyance  of  the  available  mineral 


interests.  The  patent,  when  issued,  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (26  Stat.  391;  43  U.S.C.  945). 

2.  Oil,  gas.  sodium,  potassium  and 
saleable  minerals. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  v^th  the 
transportation  plan  for  Clark  County. 

2.  'Those  rights  for  a  highway  which 
have  been  granted  to  the  Nevada 
Department  of  Transportation  by  grant 
no.  CC-018337  under  the  Act  of 
November  09, 1921  (42  Stat.  0216). 

3.  Those  rights  for  a  railroad  which 
have  been  granted  to  the  Los  Angeles 
and  Salt  Lake  Railroad  Company  by 
grant  no.  CC-0360  under  the  Act  of 
March  03. 1875  (18  Stat.  482;  43  U.S.C. 
934-939). 

4.  Those  rights  for  highway  purposes 
which  have  been  granted  to  the  Nevada 
Department  of  Transportation  by  grant 
no.  NEV-056487  under  the  Act  of 
November  09, 1921  (42  Stat.  216). 

5.  Those  rights  for  a  material  site 
which  have  been  granted  to  the  Nevada 
Department  of  Transportation  by  grant 
no.  NEV-058486  under  the  Act  of 
August  27, 1958  (27  Stat.  916;  23  U.S.C. 
317(A)1. 

6.  Those  rights  for  a  powerline  which 
have  been  granted  to  Nevada  Power 
Company  by  grant  no.  N-51925  under 
the  Act  of  October  21, 1976  (90  Stat. 
2776;  43  U.S.C.  1761). 

7.  Those  rights  for  an  access  road 
which  have  been  granted  to  Silver  State 
Disposal,  Inc.,  by  grant  no.  N-52047 
under  the  Act  of  October  21. 1976  (90 
Stat.  2776;  43  U.S.C.  1761). 

8.  Those  rights  for  a  telephone  line 
which  have  been  granted  to  the  Central 
Telephone  Company  by  grant  no.  N- 
52539  under  the  Act  of  October  21. 1976 
(90  Stat.  2776;  43  U.S.C.  1761). 

9.  The  following  mining  claims  by 
Great  Star  Cement  Corporation:  OS 
#302,  OS  #303,  GS  #309,  and  OS  #311. 

10.  The  following  Vega  mining 
claims:  Numbers  15, 16,  31  through  38, 
40,  42.  46  through  54.  and  58. 

These  lands  were  segregated  from  all 
forms  of  appropriation  under  the  public 
laws,  including  the  general  mining  laws 
by  the  Act  of  July  31. 1989,  Public  Law 
101-67. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain. 


vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  Hnal 
determination  of  the  Department  of  the 
Interior. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District!  4765 
W.  Vegas  Drive,  Las  Vegas,  NV,  89126. 

Dated:  May  3. 1993. 
B«dF.  Colliiu, 

District  Manager.  Las  Vegas,  NV. 

(FR  Doc  93-11098  Filed  5-10-93;  8:45  am) 

BaUNQ  COOE  4910-HC-«I 

[WY-930-4210-04;  WYW 123107] 

Proposed  Exchange;  Wyoming; 
Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  In  Notice  document  93-7471, 
appearing  on  page  17279  in  the  issue  of 
Thursday,  April  1, 1993,  make  the 
following  correction: 

1.  In  the  third  column,  in  the  land 
description  under  T.  50  N.,  R.  102  W., 
"section  16"  should  read  "section  15". 

Dated:  April  19. 1993. 
Duane  Whitmer, 

Cody  Fesource  Area  Manager. 

(FR  Doc.  93-11033  Filed  5-10-93;  8:45  am) 

BIUJNO  COOC  4310-22-M 


Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation 
(Reclamation),  Interior. 
ACTK>N:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  June  1993.  This  notice  is  one  of 
a  variety  of  means  being  used  to  inform 
the  public  about  proposed  contractual 
actions  for  water  service  and  repayment. 
Additional  Reclamation  announcements 
of  individual  repayment  and  water 
service  contract  actions  may  be 
published  in  the  Federal  Register  and  in 
newspapers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 


IMI 


These  public  participation  procedures 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  Either 
of  the  contracting  parties  may  invite  the 
public  to  observe  any  contract 
proceedings.  All  public  participation 
procedures  will  he  coordinated  with 
those  involved  in  complying  with  the 
National  Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
L.  Porter,  Gxief,  Asset  Management 
Division,  Bureau  of  Reclamation,  1849  C 
St.  NW.,  Washington.  DC  20240; 
telephone  202-208-3014. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat,  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  pubUshed  in  52  FR  11954, 
April  13,  1987.  Reclamation  will 
publish  notice  of  proposed  or 
amendatory  contract  actions  for  any 
contract  for  the  delivery  of  water  for 
irrigation  or  other  uses  in  newspapers  of 
general  circulation  in  the  affected  area 
at  least  60  days  prior  to  contract 
execution.  Pursuant  to  the  "Final 
Revised  Public  Participation 
Procedures"  for  water  service  and 
repayment  contract  negotiations, 
published  in  47  FR  7763,  February  22, 
1982,  a  tabulation  is  provided  below  of 
all  proposed  contractual  actions  in  each 
of  the  five  Reclamation  regions.  Each 
proposed  action  listed  is,  or  is  expected 
to  be,  in  some  stage  of  the  contract 
negotiation  process  during  April,  May, 
or  June  of  1993.  When  contract 
negotiations  are  completed,  and  prior  to 
execution,  each  proposed  contract  form 
must  be  approved  by  the  Secretary,  or 
pursuant  to  delegated  or  redelegated 
authority,  the  Commissioner  of 
Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
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parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383).  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  officials  at  the  locations 
and  within  the  time  limits  set  forth  in 
the  advance  public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
Regional  Director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Uted  Herein 

(BCP)  Boulder  Canyon  Project 

(CAP)  Central  Arizona  Project 

(CUP)  Central  UUh  Project 

(CV'P)  Central  Valley  Project 

(CRSP)  Colorado  River  Storage  Project 

(D&MC)  Drainage  and  .Minor  ConstructioD 

(FR)  Federal  Register 

(IbU;  uilea'ion  and  Drainage  District 

(ID)  Irrigation  District 

(M&I)  Municipal  and  Industrial 

(O&M)  Operation  and  Maintenance 

(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(Pub.  L)  Public  Law 
(R&B)  Rehabilitation  and  Botterment 
(SRPA)  Small  Reclaniation  Projects  Act 
(WCUA)  Water  Cooservation  and  Utilization 

Act 
(WD)  Water  District 

Pacific  Northwest  Region 

Bureau  of  Reclamation,  1150  North 
Curtis  Road.  Boise,  Idaho  83706-1234. 
telephone  208-378-5342. 


1.  Cascade  Resorvoir  Water  Users. 
Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  MItl  water, 
19,201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Individual  Irrigators.  M&I,  and 
Miscellaneous  Water  Users;  Columbia 
Basin.  Minidoka,  Umatilla,  and  Crooked 
River  Projects;  Idaho,  Montana,  Oregon, 
and  Washington:  Temporary  or  interim 
repayment  and  water  service  contracts 
for  irrigation  or  M&I  use  to  provide  up 
to  10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1 ,000  acre- 
feet  of  water  annually. 

3.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
or  $50  minimum  per  annum  for  the  term 
of  the  contract. 

4.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts;  $1.75  per  acre-foot  or 
$50  minimum  per  annum  for  the  term 
of  the  contract. 

5.  American  Falls  Reservoir  District 
Number  2,  Burgess  Canal  Company. 
Clark  and  Edwards  Canal  and  Irrigation 
Company,  Craig-Mattson  Canal 
Company,  Danskin  Ditch  Company, 
Enterprise  Canal  Company,  Ltd., 
Farmers  Friend  Irrigation  Company, 
Ltd.,  Lenroot  Canal  Company,  Liberty 
Park  Canal  Company,  Long  Island 
Irrigation  Company,  Parits  and 
Lewisville  Irrigation  Company,  Ltd., 
Parson  Ditch  Company,  Peoples  Canal 
and  Irrigation  Company,  Poplar  ID, 
RigSy  Canal  and  Irrigating  Company, 
Rud>  Irrigation  Canal  Company,  Ltd.. 
Wearvrick  Ditch  Company,  all  in  the 
Minidoka  Project,  Idaho;  Juniper  Flat  ID. 
Wapinitia  Project.  Oregon;  Roza  ID, 
Yakima  Project.  Washington: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Piib  L.  97-293). 

6.  City  of  Cle  Elum,  Yakima  Project. 
Wa.shington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2.200  acre-feet  (1.350  gallons  per 
minute)  annually  for  the  term  of  the 
contract. 

7  Baker  Valley  ID.  Baker  Project. 
Or'tgon:  Irrigation  water  service  contract 
on  a  surplus  interruptible  basis  to  serve 
up  to  13.000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
LakV)  for  the  term  of  the  contract. 

8  Willow  Creek  Water  Users,  Willow 
Creek  Project,  Oregon:  Repayment  or 
water  service  contracts  for  a  total  of  up 
to  3,500  acre-feet  of  storage  space  in 
Willow  Creek  Reservoir. 

9.  Bridgeport  ID,  Chief  Joseph  Dam 
Project,  Washington:  Warren  Act 
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contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

10.  Hermiston  ID,  Umatilla  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Cold  Springs  Dam. 
'    11.  Ochoco  ID  and  Various  Individual 
Spaceholders,  Crooked  River  Project, 
Orogon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Arthur  R.  Bowman  and  Ochoco 
Dams. 

12.  The  Dalles  ID,  The  Dalles  Project. 
Oregon:  SRPA.loan  repayment  contract; 
proposed  loan  obligation  of 
approximately  $2,000,000. 

13.  Oroville-Tonasket  ID,  Chief  Joseph 
Dam  Project,  Washington:  SRPA  loan 
repayment  contract;  $661,500  proposed 
loan  obligation. 

14.  State  of  Idaho,  Payette  Division  of 
the  Boise  Project,  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoirs. 

15.  Sidney  Irrigation  Cooperative, 
Williamette  Basin  Project,  Oregon: 
Irrigation  water  service  contract  for 
approximately  2,300  acre-feet;  $1.75  per 
acre-foot  for  the  term  of  the  contract. 

16.  P.P.R.T.  Water  System,  Inc.,  Idaho: 
Amendatory  contract  to  defer  the  1992 
construction  installment  of  a  contract 
for  a  loan  to  construct  facilities 
authorized  pursuant  to  the  Emergency 
Drought  Act  of  1977. 

17.  Douglas  County,  Milltown  Hill 
Project,  Oregon:  SRPA  loan  repayment 
contract;  proposed  loan  obligation  of 
approximately  $24.5  million  and  grant 
of  approximately  $5.8  million. 

18.  Miligation,  Inc.,  Palisades/Ririe 
Projects,  Idaho:  Contract  for  storage 
space  in  Palisades  and  Ririe  Reservoirs 
(18,900  and  80,500  acre-feet, 
respectively)  pursuant  to  section  5(a)  of 
the  Fort  Hall  hidian  Water  Rights  Act  of 
1990. 

19.  U.S.  Fish  and  Wildlife  Service, 
Boise  Project,  Idaho:  Irrigation  water 
service  contract  for  the  use  of 
approximately  200  acre-feet  of  storage 
space  aimually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  on  crops  for 
wildlife  mitigation  purposes. 

20.  City  of  Madras,  IDeschutes  Project, 
Oregon:  Renewal  or  replacement  of 
municipal  water  service  contract  for 
approximately  125  acre- feet  annually 
from  the  project  water  supply. 

21.  Willamette  Basin  water  users, 
Williamette  Basin  Project,  Oregon:  Add 
language  to  water  service  contract  to 
provide  for  periodic  reviews,  with 
adjustments  if  necessary  to  mitigate  for 
impacts  to  natural  resources. 

22.  Bitter  Root  ID,  Bitter  Root  Project, 
Montana:  Repayment  contract  for 


reimbursable  cost  of  dam  safety  repairs 
to  Como  Dam. 

23.  Vale  ID,  Vale  Project,  Oregon: 
Repayment  contract  for  emergency 
drought  loan  for  construction  of  water 
saving  measures,  including  the 
replacement  of  open  ditches  with  buried 
pipe,  utilizing  funds  appropriated  by 
PubUc  Uw  102-27. 

24.  Willamette  Basin  water  users, 
Willamette  Basin  Project,  Oregon:  Two 
water  service  contracts  for  the  exchange 
of  up  to  225  acre-feet  of  water  for 
diversion  above  project  reservoirs. 

25.  Hermiston  ID.  Stanfield  ID,  West 
Extension  ID,  Westland  ID;  Umatilla 
Project,  Oregon:  Irrigation  water  service 
contracts  for  lands  outside  existing 
district  boundaries  for  1993,  with 
possible  renewal  for  one  additional 
year. 

26.  Lewiston  Orchards  ID,  Lewiston 
Orchards  Project,  Idaho:  Repayment 
contract  for  reimbursable  cost  of  dam 
safety  repairs  to  reservoir  "A." 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  916-978-5030. 

1.  Tuolumne  Utility  District  (formerly 
Tuolumne  Regional  WD),  CVP, 
California:  Water  service  contract  for  up 
to  9,000  acre-feet  from  New  Melones 
Reservoir. 

2.  Irrigation  water  districts,  individual 
irrigators,  M&I  and  miscellaneous  water 
users,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I,  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre- 
feet  of  water  annually  for  terms  up  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre- feet 
annually. 

Note.  Copies  of  the  standard  forms  of 
temporary  water  service  contracts  for  the 
various  types  of  service  are  available  upon 
written  request  from  the  Regional  Director  at 
the  address  shown  above. 

3.  Delta-Mendota  Canal  Contractors, 
CVP,  California:  Amend  water  service 
contracts  to  include  the  provision  of  the 
Act  of  July  2. 1956  (70  Stat.  483)  and/ 
or  the  Act  of  June  21, 1963  [77  Stat.  68) 
and  to  update  standard  articles  and 
other  provisions  to  meet  current  laws 
and  policies. 

4.  Friant  Division  Contractors,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
contractors  on  the  Friant-Kem  and 
Madera  Canals  or  diverters  from 
Millerton  Reservoir;  most  contracts 
expire  1993-1997,  two  contracts  expire 
later:  water  quantities  in  existing 


contracts  range  from  1.200  to  175,440 
acre-feet.  These  contract  actions  will  be 
accomplished  through  3-year  interim 
contracts  with  subsequent  2-year 
interim  contracts  imtil  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

5.  Contra  Costa  WD,  CVP,  California: 
Amendatory  water  service  contract  to 
add  the  operation  of  the  Los  Vaqueros 
Project,  including  an  additional  point  of 
delivery;  the  amendment  will  also 
conform  the  contract  to  current 
Reclamation  policies;  including  the 
water  ratesetting  policy,  and  Public  Law 
102-575. 

6.  Redwood  Valley  County  WD, 
SRPA,  California:  District  is  considering 
restructuring  the  repayment  schedule 
pursuant  to  Public  Law  100-516  or 
prepaying  the  loan  at  a  discounted  rate 
pursuant  to  Public  Law  102-575. 

7.  Madera  ID,  Hidden  Unit,  CVP. 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  28, 1994. 
This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  subsequent  2-year  interim 
contract  until  the  CVP  Environmental 
Impact  Statement  is  completed  pursuant 
to  Public  Law  102-575. 

8.  Chowchilla  WD,  Buchanan  Unit. 
CVP,  California:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  28, 
1994.  This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

9.  Truckee  Caraon  ID,  Newlands 
Project,  Nevada:  New  repayment 
contract  for  the  unpaid  construction 
cost  repayment  obligation  from  the 
original  contract  which  was  terminated 
on  August  17, 1983,  by  the  U.S.  District 
Court  in  Nevada. 

10.  San  Luis  WD,  CVP,  California: 
Amendatory  water  service  contract  to 
provide  that  the  District  pay  full  O&M 
rate  for  all  deliveries  resulting  from  the 
Azhderian  Pumping  Plant  enlargement 
and  the  cost  of  service  rate  for  such 
deliveries  beginning  in  1996  and  each 
year  thereafter. 

11.  Delta  Mendota  Canal  Contractors. 
CVP.  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
contractors  on  the  Delta-Mendota  Canal 
whose  contracts  expire  in  1994-2003; 
water  quantities  in  existing  contracts 
range  from  70  to  50,000  acre- feet.  These 
contract  actions  will  be  accomplished 
through  3-year  interim  contracts  with 
subsequent  2-year  interim  contracts 
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until  the  CVP  Environmental  Impact 
Statement  is  completed  pursuant  to 
Public  Law  102-575. 

12.  aty  of  Redding,  CVP.  California: 
Amendment  to  Contract  No.  14-06- 
200-5272A  to  add  a  point  of  diversion 
at  the  turnout.  Spring  Creek  Power 
Conduit,  to  facilitate  proposed  water 
treatment  plant  for  the  Buckeye  service 
area. 

13.  U.S.  Department  of  Veteran 
Affairs,  CVP.  California:  Long-term 
contract,  which  will  conform  to  F*ublic 
Law  102-575.  for  MAI  water  purposes  in 
support  of  the  new  San  Joaquin  Valley 
National  Cemetery  near  Santa  Nella, 
CaUfomia. 

14.  Century  Ranch  Water  Company, 
Inc.,  CVP,  California:  Long-term 
exchange  contract  for  M&I,  less  than  100 
acre-feel;  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

15.  State  of  California,  Department  of 
Forestry,  CVP,  CaUfomia:  Water  right 
exchange  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

16.  San  Luis  WD,  CVP,  CaHfomia: 
Amendment  to  Contract  No.  14-06- 
200-7773A  to  include  assigned  lands 
and  allocated  share  of  CVP  water  supply 
to  San  Luis  WD  from  Romero  WD  and 
comply  with  Public  Law  102-575. 

17.  Romero  WD,  CVP.  Cahfomia: 
Amendment  to  Contract  No.  14-06- 
200-7758  to  assign  lands  and  allocated 
share  of  CVP  water  supply  to  San  Luis 
WD  and  comply  with  PubUc  Law  102- 
575. 

18.  IDs  and  similar  water  user  entities, 
CVP,  Cahfomia:  Amendatory  water 
service  contracts;  to  change  the 
definition  of  "year"  to  conform  to  the 
standard  CVP  water  year  of  March  1 
through  the  end  of  Febmary. 

19.  Sacramento  River  water  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  voluntary  land  ownership 
transfers  to  provide  for  the  current  CVP 
water  rates  and  update  standard 
contract  articles. 

20.  Sierra  Pacific  Power  Company  and 
Pyramid  Lake  Tribe,  Washoe  and 
Truckee-Storage  Projects,  Nevada  and 
CaUfomia:  Interim  contract,  authorized 
under  PubUc  Law  101-618,  to  convey 
and/or  store  non-project  water  in  project 
facilities. 

21.  Naval  Air  Station  and  Truckee 
Carson  ID,  Newlands  Project,  Nevada: 
Amend  water  service  Agreement  No. 
14-06-400-1024  for  the  use  of  project 
water  on  Naval  Air  Station  land. 

22.  Del  Puerto  WD,  CVP,  CaUfomia: 
Amend  water  service  Contract  No.  14- 
06-200-922  to  include  M&I  use. 

23.  El  Dorado  County  Water  Agency, 
San  Juan  Suburban  WD,  and 
Sacramento  County  Water  Agency.  CVP, 


CaUfomia:  M&I  water  service  contract  to 
supplement  existing  water  supply: 
15,000  acre-feet  for  El  Dorado  Covmty 
Water  Agency,  13,000  acre-feet  for  San 
Juan  Suburban  WD,  and  22,000  acre-feet 
for  Sacramento  County  Water  Agency. 

24.  Non-Federal  entity,  CVP, 
CaUfomia:  Cost-sharing  agreement  with 
a  yet  to  be  determined  non-Federal 
entity  for  the  Folsom  Dam  and  Reservoir 
reoperation. 

25.  Central  Coast  Water  Authority. 
Cachuma  Project.  California:  Long-term 
Warren  Act  contract  for  use  of  Cachuma 
Project  facilities  when  excess  capacity 
exists.  A  total  of  13,750  acre-feet  of 
water  per  year  from  the  California  State 
Water  Project  will  be  made  available 
under  a  Warren  Act  contract  to  users 
along  the  South  Coast  of  CaUfomia. 

26.  Pershing  County  Water 
Conservation  District.  Humboldt  Project, 
Nevada:  Safety  of  Dams  repayment 
contract  for  modification  of  Rye  Patch 
Dam;  reimbursable  obUgation  of  the 
District  approximately  $1,050,000. 

27.  California  Department  of  Fish  and 
Game,  CVP,  California:  Renewal  of 
existing  long-term  agreement  for 
fumishing  water  for  fish  hatchery 
purposes. 

28.  Widren  WD,  CVP.  California: 
Amend  water  service  Contract  No.  14- 
06-200-8018  to  include  M&I  use, 
conform  to  Public  Law  102-575  and 
assign  water  supply  to  City  of  Tracy. 

29.  Sierra  Pacific  Power  Company, 
Truckee-Storage  Project,  Nevada  and 
CaUfomia:  Pursuant  to  PubUc  Laws  406 
and  102-250,  long-term  Warren  Act 
contract  for  use  of  Federal  reservoirs. 

30.  Coming  Canal,  Tehama-Colusa 
Canal,  and  Cross  Valley  Canal;  CVP; 
CaUfomia:  Renewal  of  existing  long- 
term  water  service  contracts  with 
contractors  on  the  Canals,  whose 
contracts  expire  in  1995;  water 
quantities  in  existing  contracts  range 
from  400  to  62,200  acre-feet.  These 
contract  actions  will  be  accomplished 
through  3-year  interim  contracts  with 
subsequent  2-year  interim  contracts 
until  the  CVP  Environmental  Impact 
Statement  is  completed  pursuant  to 
PubUc  Law  102-575. 

31.  Bella  Vista  WD.  CVP,  CaUfomia: 
Renewal  of  existing  long-term  water 
service  contract  which  expires 
December  31. 1994;  water  quantity  in 
existing  contract  is  24,000  acre-feet. 
This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

32.  Clear  Creek  Community  Services 
District,  CVP,  California:  Renewal  of 


existing  long-term  water  service  contract 
which  expires  December  31. 1994;  water 
quantity  In  existing  contract  is  15.300 
acre-feet.  This  contract  action  will  be 
accompUshed  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

33.  Gateway  WD,  CVP.  California: 
Combine  by  assignment  twelve  Delta- 
Mendota  Canal  water  service  contracts 
into  1 -entity  to  be  renamed  Gateway  WD 
for  administrative  and  operation 
purposes. 

34.  U.S.  Fish  and  Wildlife  Service 
CaUfomia  Department  of  Fish  and 
Game,  Grassland  WD:  CVP;  California: 
Water  service  contracts  to  provide  Level 
n  water  supplies  for  refuges  within  the 
CVP  pursuant  to  Public  Law  102-575: 
exchange  agreements  and  wheeling 
contracts  to  deliver  some  of  the 
increased  refuge  water  supplies; 
quantity  to  be  contracted  for  its 
approximately  416,000  acre- feet. 

35.  Monterey  County  Water  Resources 
Agency.  Castroville  Irrigation  Water 
Supply  Project,  SRPA,  CaUfomia  Loan 
repayment  contract  in  the  amount  of 
$32,600,000  to  construct  an  irrigation 
distribution  system  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

36.  Monterey  Regional  Water 
Pollution  Control  Agency,  Water 
Reclamation  Facility  for  Crop  Irrigation 
Project,  SRPA,  California:  Loan 
repayment  contract  in  the  amount  of 
$20,544,400  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

37.  San  Juan  Suburban  WD,  CVP, 
CaUfomia:  Renewal  of  existing  long- 
term  water  service  contract  which 
expires  Febmary  28, 1995;  water 
quantity  in  existing  contract  is  24,000 
acre-feet.  This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

38.  Shasta  Dam  Area  Public  Utility 
District,  CVP,  CaUfomia:  Amendment  of 
existing  temporary  contract  to  extend 
contract  term  and  to  comply  with  terms 
and  conditions  of  PubUc  Law  102-575. 

39.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California; 
Amend  water  service  contract  to  renew 
or  convert  as  authorized  by  the  Act  of 
July  2, 1956  (70  Stat.  483)  and/or  the 
Act  of  June  21, 1963  (77  Stat.  68)  and 
to  update  standard  articles  and  other 
provisions  to  meet  current  laws  and 
poUcies. 
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Lowar  Coloraik)  Ragioa 

Bmeaa  of  Reclamation,  P.O.  Box 
61470  (Nevada  Highway  and  Park 
Street).  Boulder  City.  Nevada  89006- 
1470.  telephone  702-293-6536. 

1.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  for  irrigation  entities  and  up  to 
640,000  acre-feet  per  year  for  M&I  use. 

2.  Central  Arizona  Water 
Conservation  District  and  The 
Metropolitan  WD  of  Southern 
Cahfomia,  CAP/BCP,  Arizona/ 
CaUfomia:  Agreement  for  a 
demonstration  project  on  underground 
storage  of  Colorado  River  Water  in 
Arizona  of  up  to  100.000  acre-feet. 

3.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28.200 
acre-feet  per  year  of  municipal  eHluent 
to  the  City  of  Tucson  Arizona. 

4.  Mihon  and  Jean  Phillips,  Kenneth 
or  Ann  Easterday,  Robert  £.  Harp, 
Cameron  Brothers  Construction  Ca. 
Ogram  Farms.  Bruce  Church,  Inc., 
Stephen  St  urges,  Sunkist  Growers,  Inc, 
Clayton  Farms,  BCP,  Arizona:  Water 
service  contracts,  as  recommended  by 
Arizona  Department  of  Water  Resources, 
with  agricultural  entities  located  near 
the  Colorado  River  for  up  to  an 
additional  20,424  acre- feet  per  year 
total. 

5.  Arizona  State  Land  Department. 
State  of  Arizona.  BCP,  Arizona:  Contract 
for  6,292  acre-faet  per  year  of  Colorado 
River  water  for  agricultural  use  and 
related  purposes  on  State-owned  land. 

6.  Arraon  Curtis,  Arlin  Dulio.  Jacy 
Rayner,  Glen  Curtis,  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Water  service  contracts; 
purpose  is  to  amend  their  contracts  to 
exempt  them  from  the  Reclamation 
Reform  Act  of  1982  (Pub.  L  97-293). 

7.  Indian  and  non-Indian  agricultural 
and  Mil  water  users,  CAP,  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

8.  Imperial  ID,  Lower  Colorado  Water 
Supply  Project,  Cahfomia:  Contract 
providing  for  O&M  of  the  project  well 
field. 

9.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  uscts  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
All-American  Canal  from  a  well  field  to 
be  coostTucted  adjacent  to  the  canal. 

10.  County  of  San  Bernardino,  San 
Sevaine  Creek  Water  Project,  SRPA. 


Cahfomia:  RepaymeDt  contract  for  a 
$28.6  million  loan. 

11.  Tohono  O'odham  Nation,  SRPA, 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

12.  Bullhead  City,  Consolidated  Water 
Co.,  Lake  Havasu  City.  Havasu  Water 
Co.,  Quartzsite,  McAllister  Subdivision, 
City  of  Parker,  Marble  Canyon,  and 
Arizona  State  Land  Department,  BCP, 
Arizona:  Contracts  for  additional  MliI 
allocations  of  Colorado  River  water  to 
entities  located  along  the  Colorado  River 
in  Arizona  for  up  to  15,146  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

13.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area. 
Suprraae  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of 
Understanding  for  delivery  of  Colorado 
River  water  for  the  National  Park 
Service's  Federal  Establishment  present 
perfected  right  of  500  acre- feet  of 
diversions  annually,  and  the  National 
Park  Service's  Federal  Establishment 
perfected  right  pursuant  to  Executive 
Order  No.  5125  (April  25, 1930). 

14.  Imperial  ID  and/or  The 
Metropolitan  WD  of  Southern 
California.  BCP,  California:  Construction 
and  funding  contract  to  conserve  water 
along  a  portion  of  the  All-American 
Canal  in  accordance  with  Title  n  of  the 
All-American  Canal  Lining  Act.  dated 
January  25. 1988. 

15.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
California.  BCP.  California:  Construction 
and  funding  contract  to  conserve  water 
along  a  portion  of  the  Coachella  Branch 
of  the  All-American  Canal  in 
accordance  with  title  II  of  the  All- 
American  Canal  Lining  Act,  dated 
January  25, 1988. 

16.  Elsinore  Valley  Municipal  WD, 
Teraescal  Valley  Project,  SRPA, 
California:  Repayment  contract  for  a 
$22.3  million  loan. 

17.  Mohave  Valley  ID.  BCP.  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  areas,  diversion  points,  and 
RRA  exemption. 

18.  Miscellaneous  present  perfected 
rights  entitlement  holders,  BCP,  Arizona 
and  California:  Contracts  for 
entitlements  of  Colorado  River  water  as 
decreed  by  the  U.S.  Supreme  Court  in 
Arizona  v.  California,  as  supplemented 
or  amended,  and  as  required  by  section 
5  of  the  BCP.  Miscellaneous  preswit 
perfected  rights  holders  are  listed  in  the 
Arizona  v.  California  settlement. 

19.  Federal  Elstablishment  present 
perfected  rights  entitlement  holders: 
Individual  contracts  for  administration 
of  Colorado  Rivw  water  entitlements  of 


the  Col(»ado  Rivo',  Fort  Mojave, 
Quechan,  Chemehuevi.  and  Cocopah 
Indian  Tribes. 

20.  Yuma  County  Water  Usen' 
Association,  Yuma  Project,  Arizona: 
Contract  to  Miable  the  Association  to 
administer  non-irrigation  water  within 
its  service  area. 

21.  City  of  Yuma.  BCP,  Arizona: 
Amendment  to  Contract  No.  14-067-W- 
106  for  additional  points  of  diversion. 

22.  Imperial  ID  and  The  Metropolitan 
WD  of  Southern  California.  BCP. 
Cahfomia:  Temporary  contract  to  store 
approximately  200,000  acre-feet  of 
water  that  is  expected  to  be  saved  over 
a  2-year  period  imder  a  test  water 
savings  program  that  involves  land 
following  and  a  modified  irrigation  plan 
for  aliil&. 

23.  Crystal  Beach  Water  Conservation 
District,  BCP,  Arizona:  Contract  for 
delivery  of  132  acre-feet  per  year  of 
Colorado  River  water  for  domestic  use, 
as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

24.  Southern  Nevada  Water  Authority, 
BCP,  Nevada:  Assignment  of  a  portion 
of  the  Colorado  River  Commission's 
entitlement  to  the  Southern  Nevada 
Water  Authority.  Revision  of  water 
delivery  contracts  concerning  points  of 
diversion  and  delivery  with  the  Cities  of 
Henderson  and  Boulder  City,  Big  Bend 
WD,  and  the  Colorado  River 
Commission  regarding  the  Robert  B. 
Griffith  Water  Project. 

25.  HoHoKam  ID;  Central  Arizona 
Water  Conservation  District;  and  the 
Cities  of  Chandler,  Glendale,  Mesa, 
Phoenix.  Scottsdale.  and  Tempe;  CAP; 
Arizona:  Principles  of  agreement  to 
provide  the  cities  with  Cliff  Dam 
replacement  water  and  repayment  of 
HoHoKam  ID  Federal  indebtedness. 

26.  Gila  River  Farms.  SSPA.  Arizona: 
Amendatory  contract  to  reschedule  May 
1, 1991  payment  over  the  remaining 
repayment  period. 

Upper  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box 
11568,  (125  South  State  Street),  Salt 
Lake  Qty.  Utah  84147.  telephone  801- 
524-5435. 

1.  Individual  irrigators.  M&L  and 
miscellaneous  water  users,  Utah. 
Wyoming.  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  ytan;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks.  Lodge  No.  1747. 
Farmington,  New  Meodco:  Navajo 


IMI 


Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use. 

2.  Southern  Ute  Indian  Tribe,  Animas- 
La-Plata  Project,  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost  sharing 
agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  M*I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico; 
contract  terms  to  be  consistent  with 
binding  costs  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contact  for  7,600  acre-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District, 
Animas-La  Plata  Project,  New  Mexico: 
Repayment  contract  for  9,900  acre- feet 
per  year  for  irrigation  use. 

6.  Vermejo  Conservancy  District, 
Vermejo  Project,  New  Mexico:  Amend 
contract  pursuant  to  Public  Law  96-550 
to  relieve  the  district  of  the  requirement 
to  make  annual  payments  until  the 
Secretary  of  the  Interior  determines  that 
further  payments  are  feasible;  the 
current  obligation  exceeds  $2  million. 

7.  San  Juan  Pueblo,  San  Juan-Chama 
Project,  New  Mexico:  Repayment 
contract  for  up  to  2,000  acre-feet  of 
project  water  for  irrigation  purposes. 

8.  City  of  El  Peso,  Rio  Grande  Project, 
Texas  and  New  Mexico:  Amendment  to 
the  1941  and  1962  contracts  to  expand 
acreage  owned  by  the  Qty  to  3,000 
acres;  extend  terms  of  water  rights 
assignments;  and  allow  assignments 
outside  City  limits  under  authority  of 
the  Public  Service  Board. 

9.  Mancos  Water  Conservancy 
District,  Mancos  Project.  Colorado: 
Amendatory  contract  to  remove  contract 
restrictions  that  prevent  the  Mancos 
Water  Conservancy  District  from 
developing  hydropower  on  the  Mancos 
Project. 

10.  The  National  Park  Service,  Bureau 
of  Land  Management,  Colorado  Water 
Conservation  Board,  Wayne  N.  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for 
between  180,000  to  740,000  acre-feet  of 
project  water  to  provide  specific  river 
flow  patterns  in  the  Gunnison  River 
through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

11.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Water 
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service  contract  for  500  acre-feet  for  1 
year  for  municipal  and  domestic  use. 

12.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado: 
Substitute  supply  plan  for  the 
administration  of  the  Gunnison  River. 

13.  Collbran  Conservancy  District, 
Collbran  Project,  Colorado:  Amendatory 
contract  defining  priority  of  use  of 
project  water. 

14.  U.S.  Fish  and  Wildlife  Service. 
North  Fork  Water  Conservancy  District, 
Panonia  Project,  Colorado:  contract  for 
releases  to  support  endangered  fish  in 
the  Gunnison  and  Colorado  Rivers; 
water  available  for  releases  will  come 
from  reserve  capacity  held  by 
Reclamation  as  a  sediment  pool, 
estimated  to  be  1,800  acre- feet  annually; 
contract  will  define  the  terms  and 
conditions  associated  with  delivery  of 
this  water. 

15.  Rio  Grande  Water  Conservation 
District,  Closed  Basin  Division.  San  Luis 
Valley  Project,  Colorado:  Water  service 
contract  for  furnishing  priority  4  water 
to  third  parties;  contract  will  allow 
District  to  market  priority  water,  when 
available,  for  agricultural,  municipal 
and/or  industrial  use. 

16.  Bridger  Valley  Water  Conservancy 
District,  Lyman  Project,  Wyoming: 
Repayment  contract  under  safety  of 
dams  program  for  the  repair  of  Meeks 
Cabin  Dam. 

17.  State  of  Wyoming,  Seedskadee 
Project,  Wyoming:  Approval  of  a  water 
service  contract  between  the  State  and 
Exxon  for  300  acre-feet. 

18.  City  of  Page,  Glen  Canyon  Unit, 
CRSP,  Arizona:  Amendment  of  water 
service  contract  to  change  from 
diversion  of  2.740  acre- feet  annually  to 
consumptive  use  of  2,740  acre-feet 
annually. 

19.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Gunnison  River 
Water  Conservancy  District,  Colorado 
River  Water  Conservation  District, 
Uncompahgre  Project,  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Reservoir  and  the  Wayne 
N.  Aspinall  Storage  Units  to  improve 
water  management. 

Great  Plains  Region 

Bureau  of  Reclamation,  P.O.  Box 
36900,  Federal  Building,  316  North  26th 
Street,  Billings,  Montana  59107-6900, 
telephone  406-657-6413. 

1.  Individual  irrigators,  M&I.  and 
miscellaneous  water  users;  Montana, 
Wyoming,  North  Dakota,  South  Dakota, 
Colorado,  Kansas,  Nebraska.  Oklahoma, 
and  Texas:  Temporary  (interim)  water 
service  contracts  for  the  conveyance, 
storage,  and  exchange  of  surplus  project 
water  and  nonproject  water  for 


irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  uo  to  5-year8;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

2.  Fort  Shaw  ID,  Sun  River  Project, 
Montana:  R&B  loan  repayment  contract: 
up  to  $1.5  million. 

3.  Green  Mountain  Reservoir. 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts; 
contract  negotiations  for  sale  of  water 
from  the  marketable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

4.  Ruedi  Reservoir.  Fryingpan- 
Arkansas  Project.  Colorado:  Water 
service  contracts;  second  round  contract 
negotiations  for  sale  of  agricuhural, 
municipal,  domestic,  and  industrial 
water  from  the  regulatory  capacity  of 
Ruedi  Reservoir. 

5.  Cedar  Bluff  ID  No.  6,  Cedar  Bluff 
Unit,  P-SMBP.  Kansas:  In  accordance 
with  section  901  of  Public  Law  102-575. 
106  Stat.  4600,  terminate  the  Cedar  Bluff 
Irrigation  District's  repayment  contract 
and  transfer  use  of  the  District's  portion 
of  the  reservoir  storage  capacity  to  the 
State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

6.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

7.  Com  Creek  ID.  Glendo  Unit.  P- 
SMBP.  Wyoming:  Repayment  contract 
for  10,350  acre-feet  of  supplemental 
frrigation  water  from  Glendo  Reservoir. 

8.  East  Bench  ID,  East  Bench  Unit,  P- 
SMBP,  Montana:  D&MC  contract  for 
$300,000  for  minor  construction  work 
for  up  to  a  10-year  period. 

9.  Foss  Reservoir  Master  Conservancy 
District,  Washita  Basin  Project, 
Oklahoma:  Amendatory  repayment 
contract  for  remedial  work. 

10.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs  of 
the  construction  of  the  Sulphur, 
Oklahoma,  pipeline  and  pumping  plant 
(if  constructed). 

11.  Chinook  Water  Users  Association, 
Milk  River  Project.  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

12.  Midvale  ID,  Rjverton  Unit,  P- 
SMBP,  Wyoming:  Long-term  contract  for 
water  service  from  Boysen  Reservoir. 

13.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  Contingent  upon 
passage  of  authorizing  legislation. 
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negotiate  amendatory  contract  to 
increase  irrigabte  acreage  within  the 
project. 

14.  Palmetto  Bend  Proiect  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  Stales,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfiar 
the  Board's  remaining  repayment 
obligation  and  interest  in  the  Palmetto 
Bend  Project  to  the  Authority. 

15.  Canadian  River  Muniapal  Water 
Authority.  Canadian  River  Project, 
Texas:  Amendatory  contract  to  reflect 
credit  for  project  lands  transferred  to  the 
National  Park  Service  under  Public  Law 
101-628  for  the  Lake  Meredith  National 
Recreation  Area. 

16.  Lakevievr  ID,  Shoshone  Project. 
Wyoming:  New  l(Hig-tann  water  service 
contract  for  up  to  3,200  acre-feet  of  firm 
water  supply  annually  and  up  to  11,800 
acre-feet  of  interim  water  from  Buffalo 
Bi))  Reservoir. 

17.  Hidalgo  County  ID  No.  6.  Texas: 
SRFA  contract  for  a  20-year  loan  for  up 
to  S5 .7 12.900  to  rehabilitate  the 
District's  irrigation  facilities. 

la  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District. 
Rapid  Valley  Unit.  P-SMBP.  South 
Dakota:  Contract  renewal  for  up  to 
35.000  acre- feet  of  storage  capacity  in 
Pactola  Reservoir. 

19.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges. 

20.  City  of  Estes  Park.  Colorado-Big 
Thompson  Project.  Colorado; 
Modification  of  water  service  contract  to 
change  point  of  diversicm  and  other 
administrative  revisions. 

21.  Belle  Fourche  ID.  Belle  Fourche 
Unit.  P-SMBP.  South  Dakota; 
Amendment  to  D&MC  contract  to 
extend  work  through  1995  and  provide 
an  additional  $1  million  to  complete  the 
work. 

22.  North  Platte  Prefect  and  Clendo 
Unit.  P-SMBP,  Wyoming  and  Nebraska 
contractors:  Repayment  contracts  under 
safety  of  dams  program  for  the 
modification  of  Pathfinder,  Guernsey, 
and  Gleno  Dams. 

23.  State  of  Colorado,  Armel  Unit.  P- 
SMBP.  Colorado:  Repajrment  contract 
under  safety  of  dams  program  for  the 
modification  of  Bonny  Dam. 

24.  Bostwick  ID  and  Kansas-Bostwick 
ID,  P-SMBP.  Kansas  and  Nebraska: 
Renewal  of  existing  water  service  and 
repayment  contracts  for  irrigation  water 
supplies. 

25.  Mountain  Park  Master 
Conservancy  District,  Mountain  Park 
PTfject,  Oklahoma:  In  accordance  wth 
.section  3102  of  Public  Law  102-575. 


106  Stat.  4600.  amend  tba  District's 
contract  to  reflect  a  discounted 
prepayment  of  the  Ctty  of  FVederick's 
obligation  for  the  reimbursable  costs  of 
its  M&I  water  supply. 

26.  Northern  Cbeyeime  Indian 
Reservation.  Montana:  In  accordancs 
with  section  9  of  the  Northern  Cheyenne 
Reserved  Water  Rights  Settlement  Act  of 
1992,  the  U.S.  and  the  Northern 
Cheyenne  Indian  Tribe  are  proposing  to 
contract  for  30.000  acre-feet  per  year  of 
stored  water  from  Bighorn  Reservoir, 
Yellowtail  Unit,  Lower  Bighorn 
Division.  P-SMBP,  in  Montana.  The 
Tribe  will  pay  the  U.S.  both  capital  and 
O&M  costs  associated  with  eac^  acre- 
foot  of  water  the  Tribe  sells  from  this 
storage  for  M&I  purposes. 

27.  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project, 
Texas:  Contract  for  the  United  States  to 
pay  up  to  33  percent  of  the  costs  of  the 
salinity  control  project.  These  costs  are 
to  be  used  for  the  design  and 
construction  management  of  the  project 
facihties. 

28.  Mid-Dakota  Rural  Water  System, 
Inc.,  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992.  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System,  Inc..  a  non-profit  corporation 
for  the  planning  and  construction  of  a 
rural  water  supply  system. 

Dated:  May  4, 1993. 
Sanunie  D.  Guy, 

Acting  Assistant  Conunissioner. 

[PR  Doc.  93-11019  Filed  5-10-93;  8:45  am] 
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National  Park  Service 

California  and  Pony  Express  Natfonaf 
Historic  Trans;  Establishment  and 
AvaUabltity  of  the  Feasibility  Study 

agency:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  establishment  and 
availability  of  feasibility  study  for  the 
California  and  Pony  Express  National 
Historic  Trails. 

SUMMARY:  The  California  National 
Historic  Trail  and  the  Pony  Express 
National  Historic  Trail  were  established 
as  components  of  the  N^onal  Trails 
System  (16  U.S.C  1244(a))  by  Public 
Law  102-328.  The  Rocky  Mountain 
Regional  Office  of  the  National  Park 
Service  has  been  selected  as  the  agency 
responsible  for  activities  associated  with 
these  two  trails.  The  Caiifomia  and 
Pony  Express  Trails  Elig^ility/ 
Feasibility  Study.  Environmental 
Assessment  distributed  to  the  public  in 


1987,  is  avail^ite  agaia  for 
informational  purposes  at  the  address 
listed  below,  "nie  study  contains  maps 
for  both  trails. 

FOR  RUmiEII  WTOWMATIOW  CONTACT: 
Contact  Midbael  J.  Duwe.  Long  Distance 
Trails  Coordinator,  at  12795  W. 
Alameda  Parkway.  P.O.  Box  25207, 
Denver,  00  80225-0287;  telephone 
(303) 069-2830. 

8UPPI.EMENTARY  MFORMATION:  The 
National  Park  Service  is  re^>onsible  for 
overall  administration  of  the  Caiifomia 
and  Pony  Express  National  Historic 
Trails.  The  trails  will  be  managed  as 
separate  units.  Actual  development  and 
management  of  each  trail  will  be 
accomplished  through  many 
cooperating  federal,  state,  and  local 
agencies,  private  trail  organizations,  and 
individual  landownera. 

Dated:  April  27, 1993. 
Boyd  Eviflon. 

Acting  Regional  Director,  Rocky  Mountain 

Region,  National  Park  Service. 

[PR  Doc.  93-11134  Filed  S-10-93:  8:45  ami 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominetlons 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
1, 1993.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  commwits  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127.  Washington.  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  May  25. 1993. 
Patrick  W.  Andna. 
Acting  Chi^  of  Registration,  Natiorm] 
Register. 

FLORIDA 

Hillsborough  OMmty 

North  Plant  City  ResidentiaJ  District 
Bounded  by  Herring,  Wheeler,  Tever  and 
Palmer  Sts..  Plant  aty,  93000436 

PoUtCMHrty 

Polk  Theatre  and  Office  Building,  1 21  & 
Florida  Ave..  Lakeland.  93000446 

GEORGL\ 

Bulloch  County 

SlewQrt.  Dr.  fames  A  House,  Giady  St.. 
Portal.  93000439 

INDL\NA 

Dearborn  County 

Aurora  Puldic  Library,  414  Second  St, 
Aurora.  93000474 

GibwBCowaly 


IMI 


Trippett— Glaze— Duncan  Farm.  IN  65  B  of 
PBtoka.  Patoka  vicinity,  93000470 

Greene  County 

Richland— Plummer  Creek  Covered  Bridge, 
Baseline  Rd.  over  Plummer  &.,  Bloomfield 
vicinity,  93000466 

Scotland  Hotel.  Jet  of  Main  and  Jackson  Sts.. 
NE  comer,  Scotland,  93000467 

Kaedusko  County 

East  Fort  Wayne  Street  Historic  District, 
503—613  E.  Fort  Wayne  St.,  Warsaw, 
93000472 

Leeshurg  Historic  District,  100  block  of  B.  and 
W.  Van  Buren  St.,  LeestNug,  93000465 

La  Porte  County 

Ridgeway,  Marion,  Polygonal  Bam  (Round 
and  Polygonal  Bams  of  Indiana  MPS).  IN 
35  N-of  jet  with  Orescent  Dr.,  LaPorte, 
93000464 

Mocgan  County 

Wilbur  School.  Wilbur  Rd..  Wilbur.  93000473 

Owen  County 

Allison — Robinson  House,  3  N.  Montgomery 
St.,  Spencer,  93000468 

Parice  County 

Rockville  Historic  District,  Roughly  bounded 
by  Howard  Ave.  and  Jefferson,  High  and 
College  Sts.,  Rockville,  93000471 

Shelby  County 

Rudicel.  George.  Polygonal  Bam  (Round  and 
Polygonal  Bams  of  Indiana  MPS).  Juct  of 
Co.  Rt  700S  and  Co.  Rt  400E,  Waidron 
vicinity,  93000463 

Vigo  County 

Butternut  Hill.  4430  Wabash  Ave..  Tene 
Haute,  93000469 

MARYLAND 

Harford  County 

Gladden  Farm.  3861  Rocks  Station  Rd.,  Street 

vicinity,  93000444 
Mill  Green  Historic  District  Jet  of  Mill  Green 

and  Prospect  Rds.,  Street  vicinity, 

93000445 

MASSACHUSETTS 

Middlesex  County 

Fort  Devens  Historic  District,  Roughly 
bounded  by  El  Caney  St,  Antietam  St, 
Sherman  Ave.,  MacArthur  Ave.  and  Buena 
Vista  St.  Ayer,  93000437 

NEW  HAMPSHIRE 

Merrimack  County 

South  Sutton  Meeting  House,  17  Meeting 
House  Hill  Rd..  South  Sutton,  93000462 

Rockingham  County 

Fremont  Meeting  House,  464  Main  St., 
Fremont,  93000461 

NEW  YORK 

Montgomery  County 

Jones.  Samuel  and  Johanna,  Farm,  NY  67  W 

of  Jet  with  NY  296,  Amsterdam  vicinity. 

93000460 

Oneifia  County 
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Byinglon  Mill  (Frisbie  »  Stansfield  Knitting 
Company).  421-423  Broad  St.,  Utica. 
93000458 

Oewego  Co-jnty 

St.  John's  Episcopal  Church,  670  Main  St., 
Phoenix.  93000442 

Tompkina  County 

Ellis  Methodist  Episcopal  Chuivh.  Bllis 
Hollow  Rd..  EllU  HoUow.  93000443 

NORTH  CAROLINA 

Wake  County 

Fadum  House.  3056  Granville  Dr..  Raleigh. 
93000440 

OREGON 

Qacl^amas  County 

Vaughan.  William  Hatchette,  House,  14900  S. 
Macksburg  Rd.,  Molalla,  93000456 

Qatsop  County 

Gilbert,  Rev.  William  S.,  House.  725  Eleventh 
St.,  Astoria.  93000457 

Coo«  County 

Nerdrum.  Hialte,  House,  955  S.  Fifth  St, 
Coos  Bay,  93000435 

Douglaa  County 

Roseburg,  Oregon,  National  Guard  Armory, 
1034  SE.,  Oak  St,  Roseburg,  93000447 

Multnomah  County 

American  Apartment  Building.  2093  NW. 

Johnson  St.  Portland.  93000452 
Digman— Zidell  House,  2959  SW. 

Bennington  Dr..  Portland,  93000453 
Freiwald.  Gustav,  House,  1810  NE.  Fifteenth 

Ave.,  Pffllland,  93000454 
Goodman,  Joseph.  House.  240  NW. 

Twentieth  Ave.,  Portland,  93000455 
Imperial  Garage,  212  SW.  Fourth  Ave.. 

Portland.  93000451 
Malarkey,  Daniel  J.,  House,  2141  SW. 

Hillcrest  PI.,  Portland,  93000450 
Marquam  Manor.  3211  SW.  10th  Ave.. 

Portland,  93000449 

Wallowa  County 

Bumaugh  Building,  107  N.  River  St. 
Enterprise,  93000434 

Washington  County 

Watkins,  J.F..  House.  5419  SW.  Scholls  Ferry 
Rd.,  Portland.  93000448 

SOUTH  CAROLINA 

CoUeton  County 

Walterboro  Historic  District  (Boundary 
Increase),  807  Hampton  St,  Walterboro, 
93000433 

Laurens  County 

Rosemonf  Plantaton,  Address  Restricted, 
Waterloo  vicinity,  93000459 

McCormick  County 

Gibert,  John  Albert,  M.D..  House,  SC 
secondary  rd.  7, 0.2  mL  S  of  Jet  with  SC 
secondary  rd.  110,  McCormick  vicinity. 
93000441 

Marlboro  County 


Bennettsville  Historic  District  (Boundary 
Increase),  Qyde  St.  between  Main  and 
Market  Sts..  Bennettsville.  93000438 

IFR  Dot  93-11133  Piled  S-10-93;  6:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Fkiano*  Docket  No.  32288] 

Consolidated  Rail  Corp.;  Trackage 
Rights  Exemption;  Onondaga  County 
Industrial  Development  Agency 

The  Onondaga  County  Industrial 
Development  Agency  (OCIDA)  has 
agreed  to  grant  Consolidated  Rail 
Corporation  (Conrail)  local  and 
overhead  trackage  rights  between:  (1) 
Milepost  264.3  and  milepost  272.0. 
known  as  the  Jamesville  Industrial 
Track;  (2)  milepost  272.0  and  milepost 
273.5,  known  as  the  Lake  Industrial 
Track  (including  the  Saltiand  spur);  and 
(3)  milepost  292.0  and  milepost  292.8. 
known  as  track  7  of  the  Chicago  line.» 
The  trackage  rights  were  to  become 
effective  on  April  28. 1993. 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  If  the  notice 
contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio.  The  filing  of  a  petition  to  revoke 
will  not  stay  the  transaction.  Pleadings 
must  be  filed  with  the  Commission  and 
served  on:  John  J.  Paylor.  2001  Market 
Street.  16A.  P.O.  41416.  Philadelphia. 
PA  19101-1416. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Ck).— Trackage  Rights— BN.  354 
I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

Dated:  May  4, 1993. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
[FR  Doc.  93-11115  Filed  5-10-93;  8:45  ami 

MUMQ  COOe  TOIS-et-M 


'  Conrail  U  conveying  the  tut^ect  trackage  to 
OCIDA.  and  OCIDA  U  giving  Conrail  the  trackage 
rights  to  c»nducl  exclusive  (reigfat  operations  on  the 
property.  OCIDA,  a  noncarrier.  has  filed  a  Notice  of 
Exmnptioo  with  the  Commission  in  Finance  Docket 
No.  32287.  seeking  exemption  to  acquire  the  subject 
trackage  from  Conrail  OCIDA  will  retain  the  right 
to  grant  trackage  rights  tor  passenger  operations  to 
anottiar  carrier. 
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[Docket  No.  AB-277X1 

West  Virginia  Northern  Railroad,  Ud.; 
At>andonment  Exemption;  In  Preston 
County,  WV 

West  Virginia  Northern  Railroad,  Ltd. 
(WVNR),  has  filed  a  verified  notice 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  exempt  the 
abandonment  of  its  entire  line  between 
Tunnelton  and  Kingwood,  a  distance  of 
approximately  10.7  miles  in  Preston 
County,  WV. 

WVNR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  has 
been  rerouted;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  complainant's  favor  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

Where  as  here,  the  carrier  is 
al>andoning  its  entire  line,  the 
Commission  does  not  normally  impose 
labor  protection  under  49  U.S.C. 
10505(g)  unless  the  evidence  indicates 
the  existence  of  a  corporate  affiliate  that 
will:  (1)  Continue  rail  operations;  or  (2) 
realize  significant  benefits  in  addition  to 
being  reheved  of  the  burden  of  deficit 
operations  by  its  affiliated  railroad.  See 
Docket  No.  AB-381,  et  al,  T  and  P 
Bwy.-Aband.-in  Shawnee,  Jefferson,  and 
Atchison  Counties,  KS  (not  printed), 
served  April  27, 1993.  Because  these 
conditions  do  not  appear  to  exist  here, 
employee  protective  conditions  will  not 
be  imposed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  June  10, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),'  and 
trail  use/rail  banking  requests  under  49 


'  A  stay  wiU  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of  Service  Rail  Unes,  5  LC.C2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  grounds  is  encouraged  to  Cle  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  LC.C.2d  164  (1987). 


CFR  1152.29  3  must  be  filed  by  May  21, 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  Jiue  1, 1993, 
with  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives:  Richard  E. 
Young,  Sidley  &  Austin,  1722  Eye 
Street,  NW.,  Washington,  DC  20006. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

WVNR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  May  14, 1993. 
Interested  persons  my  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  May  4, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-11116  Filed  5-10-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Information  Collection  Under  Review 

May  6. 1993. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 


'The  Commission  will  accept  a  lale-flled  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  PubUc  Law  96-511 
apphes. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jefferson  B.  Hill  on 
(202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr.  Don 
Wolfrey,  on  (202)  514-4115  or  facsimile: 
(202)  514-1534.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  IX)J  Clearance  Officer 
of  yoiu'  intent  as  soon  as  possible. 
Written  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr.  Don 
Wolfirey,  DOJ  aearance  Officer,  SPS/ 
JMD/850  WCTR,  Department  of  Justice, 
Washington,  DC  20530. 

New  Collection 

(1)  Solicitation  of  Proposals  to 
Participate  in  a  Pilot  Immigration 
Program. 

(2)  Immigration  and  natiu^ization 
Service. 

(3)  One  time. 

(4)  Individuals  or  households.  State  or 
local  governments.  The  Immigration  and 
Naturalization  Service  is  seeking 
proposals  from  regional  centers  who 
wisn  to  participate  in  a  Pilot 
Immigration  Program,  provided  for  by 
section  610  of  the  Appropriations  Act  of 
1993.  The  Service  will  select  regional 
center(s)  that  are  responsible  for 
promoting  economic  growth  in  a 
geographical  area. 

(5)  30  annual  responses  at  40  hours 
per  response. 

(6)  1,200  annual  bvuden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

DonWolfiroy. 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  93-11112  Filed  5-10-93;  845  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  SuperTund  (CERCLA) 

In  accordance  with  section  122(d)  of 
the  Comprehensive  Environmental 
Response,  Ckimpensation,  and  Liability 
Act.  as  amended.  42  U.S.C  9622(d),  and 
the  policy  of  the  United  States 
Department  of  Justice,  as  provided  in  28 
CFR  50.7,  notice  is  hereby  given  that  on 
April  27. 1993,  a  proposed  Consent 
Decree  in  United  States  versus  Ciba- 
Gejgy  Corporation  was  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  North  Carolina.  This 
Ccmsent  Decree  concerns  a  former 
pesticide  formulation  plant  located  on 
North  Carolina  Route  211  near 
Aberdeen,  North  Carolina,  and  known 
as  the  Geigy  Chemical  Corporation 
SuperfuncTSite.  Pursuant  to  Sections 
106  and  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Public  Law  99-499,  42  U.S.C. 
9696  and  9607(a).  the  Complaint  in  this 
action  seeks  recovery  of  all  past  and 
future  response  costs  incurred  and  to  be 
incurred  by  the  United  States  at  the  Site, 
and  injunctive  relief  for  the  Site, 
namely,  defendants'  performance  of  the 
permanent  remedy  selected  by  EPA  in 
its  Record  of  Decision  ("ROD")  for  the 
Site.  The  ROD  requires  remediation  of 
soil  and  groundwater  contamination  at 
the  Site. 

Defendants  Qba-Geigy  Corporation, 
Olin  Corporation  and  Kaiser  Aluminum 
k  Chemical  Corporation  have  agreed  in 
the  proposed  Consent  Decree  to:  (1) 
Perform  the  selected  remedy  for  the 
Site,  at  a  total  estimated  cost  ranging 
from  $2.8  to  $4.7  miUion,  and  (2) 
reimburse  the  United  States  for  all  of  its 
past  response  costs  incurred  at  the  Site 
($369,890.57  plus  interest),  and  all  of  its 
future  respKjnse  and  oversight  costs  at 
the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  versus  Ciba-Geigy 
Corporation  (Geigy  Chemical 
Corporation  Site),  D.J.  Ref.  90-11-3- 
1058. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  of^ces: 
(1)  The  Office  of  the  United  States 
Attorney  for  the  Middle  District  of 
North  Carolina,  L  Richardson  Preyer 


Federal  Building,  324  West  Market 
Street,  Greensboro.  North  Carolina;  (2) 
the  U.S.  Environmental  ProtecticMi 
Agency,  Region  4,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia;  and  (3)  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  (20005) 
telephone  202-624-0892.  Copies  of  the 
proposed  Decree  may  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW..  4th  Floor. 
Washington,  DC  (20005).  For  a  copy  of 
the  Consent  Decree  with  attachments 
(Record  of  Decision,  Statement  of  Work 
and  Site  map)  please  enclose  a  check  for 
$  62.25  ($.25  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library."  For  a  copy  of  the  Consent 
Decree  without  those  attachments 
please  enclose  a  check  for  $19.75  ($.25 
per  page  reproduction  charge)  payable 
to  "Consent  Decree  Library." 
Mylet  E.  Flint, 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Besounxs  Division. 
IFR  Doc  93-11028  Filed  5-10-93;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response  Compensation  and  Uat>iiity 
Act  and  the  Resource  Conservation 
and  Recovery  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  and  with  section 
122(d)(2)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  LiabiUty  Act 
(CERCLA),  42  U.S.C.  9622(d)(2),  notice 
is  hereby  given  that  on  April  28, 1993 
the  United  States  filed  an  amended 
complaint  and  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Hampshire  a  proposed  consent 
decree  in  State  of  New  Hampshire  and 
United  States  v.  City  of  Dover.  NH.  et 
al,  Qvil  Action  No.  l:92-cv-406-M, 
which  modifies  the  proposed  consent 
decree  in  the  same  action  which  was 
lodged  with  the  District  Court  on 
August  7, 1992  and  which  reflects  the 
addition  of  two  settling  parties  to  the 
proposed  decree.  The  proposed  consent 
decree  involves  the  cleanup  and 
reimbursement  of  response  costs  in 
connection  with  the  Dover  Municipal 
Landfill  Sup>erfund  Site  in  Dover,  New 
Hampshire.  This  settlement  is  between 
the  United  States,  the  State  of  New 
Hamptshire,  and  twenty-six  responsible 
parties  at  the  Dover  Landfill  Site. 

The  agreement  requires  the  settling 
defendants  to  undertake  the  source 
control  and  groundwater  monitoring 
portions  of  the  work  set  forth  in  EPA's 
September  1991  Record  of  Decision  for 
the  Site.  The  settlement  requires 


defendants  to  pay  $288,500  of  EPA's 
past  response  costs,  all  future  response 
costs  inciirred  by  the  United  States  in 
obtaining  access,  implementing 
institutional  controls,  undertaking 
emergency  response  activities,  and 
performing  any  work  required  of  the 
setthng  defendants,  and  up  to  $370,000 
of  any  other  future  response  costs 
incurred  by  the  Unitea  States.  The 
agreement  also  requires  defendants  to 
pay  $13,000  in  past  costs  to  the  State 
and  to  reimburse  up  to  $75,000  in  future 
response  costs  of  the  State. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  State  of  New  Hampshire 
and  United  States  v.  City  of  Dover,  NH. 
et  al..  DOJ  Ref  #90-11-2-735. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  55  Pleasant  Street. 
Room  439,  Concord,  New  Hampshire; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  One  Congress  Street. 
Boston.  MA;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor. 
Washington.  DC  20005.  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW..  4th  Floor.  Washington. 
DC  20005.  In  reauesting  a  copy,  please 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $28.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(PR  Doc  93-11032  Filed  S-10-93;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  Superfund  (CERCUk) 

In  accordance  with  section  122(d)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended,  42  U.S.C  9622(d).  and 
the  policy  of  the  United  States 
Department  of  Justice,  as  provided  in  28 
CFR  50.7.  notice  is  hereby  given  that  on 
April  27, 1993,  a  proposeid  Consent 
Decree  in  United  States  v.  Florida  Steel 
Corporation  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Florida.  The  proposed 
Consent  Decree  concerns  Operable  Unit 
One  of  the  Florida  Steel  Corporation 
Superfund  Site  near  Indiantown, 
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Florida.  Operable  Unit  One  consists  of 
soils  contaminated  by  heavy  metals  and 
PCB's.  Florida  Steel  Corporation  has 
owned  the  Site  since  1970.  From  1970 
until  1982,  Florida  Steel  operated  a  steel 
mill  and  metal  recycling  facility,  during 
which  operations  it  contaminated  the 
Site  with  heavy  metals,  PCB's  and  other 
hazardous  substances.  Pursuant  to 
sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Public  Law  99-^99.  42  U.S.C. 
9696  and  9607(a),  the  Complaint  in  this 
action  seeks  defendant's  performance  of 
the  remedy  selected  by  EPA  for 
Operable  Unit  One,  as  well  as  recovery 
of  all  past  response  costs  incurred  by 
the  United  States  at  the  Site  and  of  all 
future  and  oversight  costs  to  be  incurred 
by  the  United  States  in  connection  with 
Operable  Unit  One. 

Florida  Steel  has  agreed  in  the 
proposed  Consent  Decree  to  (1)  perform 
the  remedy  selected  by  EPA  for 
Operable  Unit  One,  at  a  total  estimated 
cost  of  $7  million,  and  (2)  reimburse  the 
United  States  for  all  of  its  past  response 
costs  incurred  at  the  Site  ($330,083.77 
plus  interest),  and  all  of  its  future 
response  and  oversight  costs  incurred  in 
connection  with  Operable  Unit  One. 
The  selected  remedy  for  Operable  Unit 
One  requires  excavation  of  the 
contaminated  soils  and  either 
solidification,  treatment  or  off-site 
disposal  of  those  soils,  depending  upon 
the  nature  and  concentrations  of 
particular  contaminants. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611.  Ben  Franklin  Station, 
Washington,  DC,  20044,  and  should 
refer  to  United  States  v.  Florida  Steel 
Corporation,  D.I.  Ref.  90-11-2-833. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  Office  of  the  United  States 
Attorney  for  the  Southern  District  of 
Florida,  155  South  Miami  Avenue, 
Miami,  Florida;  (2)  the  U.S. 
Environmental  Protection  Agency, 
Region  4.  345  Courtland  Street,  NE., 
Atlanta.  Georgia;  and  (3)  the  Consent 
Decree  Library,  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC  20005.  (202) 
624-0892.  Copies  of  the  proposed 
Decree  may  be  obtained  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street.  NW..  4th  Floor,  Washington.  DC 
20005.  For  a  copy  of  the  Consent  Decree 


with  attachments  (Record  of  Decision. 
Statement  of  Work  and  Site  map)  please 
enclose  a  check  for  $53.75  ($.25  per 
page  reproduction  charge)  payable  to 
"Consent  Decree  Library."  For  a  copy  of 
the  Consent  Decree  without  those 
attachments  please  enclose  a  check  for 
$19.25  ($.25  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library." 
Myles  E.  Flint. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Besources  Division. 

(PR  Doc.  93-11029  Filed  5-10-93;  8:45  am] 
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Lodging  of  Amendment  to  Consent 
Decrees;  United  States  v.  Midwest 
Solvent  Recovery,  Inc. 

Notice  is  hereby  given  that  a  proposed 
Amendment  To  Consent  Decrees  in 
United  States  v.  Midwest  Solvent 
Recovery,  Inc..  Civil  Action  No.  H-79- 
556.  was  lodged  on  April  29. 1993  with 
the  United  States  District  Court  for  the 
Northern  District  of  Indiana.  This  is  a 
case  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  42 
U.S.C.  9601  et  seq.,  relating  to  the 
Midco  I  and  Midco  D  Facilities  in  Gary, 
Indiana.  The  proposed  Amendment  To 
Consent  Decrees  amends  three  prior 
consent  Decrees  in  this  case  to  resolve 
natural  resource  damage  claims  of  the 
United  States  Department  of  Interior 
and  State  of  Indiana  relating  to  the 
Midco  I  and  Midco  n  Facilities.  Under 
the  Amendment,  the  participating 
settling  parties  will  cause  the  Bongi 
Cartage  Property  in  Gary,  Indiana, 
which  contains  globally  rare  dune  and 
swale  habitat,  to  be  conveyed  to  the 
State  of  Indiana  through  its  Department 
of  Natural  Resources  for  the  sole 
purpose  of  restoring,  replacing,  and 
protecting  natural  resources  similar  to 
that  damaged  at  the  Midco  I  and  Midco  . 
n  Facilities.  The  participating  settling 
parties  will  also  pay  the  natural 
resource  trustees  $200,000.  The  United 
States  will  provide  a  covenant  not  to  sue 
the  State  of  Indiana  and  its  agencies  and 
political  subdivisions  with  respect  to 
any  preexisting  contamination  at  the 
Bongi  Cartage  Property. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Amendment  To  Consent  Decrees  for  30 
days  following  the  publication  of  this 
Notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington  DC  20530,  and  should  refer 
to  United  States  v.  Midwest  Solvent 
Recovery.  Inc.,  D.  J.  Ref.  No.  90-7-1-1. 


The  proposed  Amendment  To  Consent 
Decrees  may  be  examined  at  the  Office 
of  the  United  States  Attorney  for  the 
Northern  District  of  Indiana.  507  State 
Street.  Hammond.  Indiana  46320;  the 
Region  V  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago,  Illinois 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor. 
Washington.  DC  20005  (202-624-0892). 
A  copy  of  the  proposed  Amendment  To 
Consent  Decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW..  4th 
Floor,  Washington.  DC  20005.  In 
requesting  a  copy,  if  you  would  like  a 
copy  of  the  Amendment  To  Consent 
Decrees  with  all  signature  pages  and 
attachments,  please  enclose  a  check  in 
the  amount  of  $61.25  (25  cents  per  page 
for  reproduction  costs),  payable  to  the 
Consent  Decree  Library.  In  requesting  a 
copy,  if  you  would  like  a  copy  of  the 
Amendment  To  Consent  Decrees 
without  attachments  and  defendant  and 
third  party  defendant  signature  pages, 
please  enclose  a  check  in  the  amount  of 
$5.00  (25  cents  per  page  for 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-11031  Filed  5-10-93;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA);  United  States  v.  County 
of  Roanoke  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  County  of  Roanoke,  et 
al..  Civil  Action  No.  93-0336-R,  was 
lodged  on  April  26, 1993,  with  the 
United  States  District  Court  for  the 
Western  District  of  Virginia. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  County 
of  Roanoke,  et  al..  DOJ  Ref.  #90-11-2- 
819. 

The  proposed  consent  decree  is 
lodged  concurrently  with  filing  of  a 
complaint  alleging  claims  arising  under 
section  106  and  107  of  the 
Comprehensive  Environmental 


IMI 


Response,  Compensation,  and  Liability 
Act,  as  amended,  ("CERCIA").  42 
U.S.C.  9606  and  9607,  in  connection 
with  the  Dixie  Caverns  Landfill 
Superfimd  Site  ("Site"),  located  in 
Roanoke  County,  Virginia. 

The  Settling  Defendants  are  the 
County  of  Roanoke,  Virginia.  ("County") 
and  Roanoke  Steel  Corporation  ("RES"). 
The  proposed  decree  d)ligates  Settling 
Defendants  to  perform  the  remedial 
design/remedial  action  selected  by  EPA 
in  its  Record  of  Decision  ("ROD")  for 
the  first  operable  unit  at  the  Site.  It 
further  obligates  Settling  Defendants  to 
pay  $1,279,238.85  in  past  response  costs 
incurred  by  the  United  States  and  to  pay 
future  response  costs,  including 
oversight  costs,  associated  with  the 
implementation  of  the  remedy. 

The  selected  remedy  for  the  first 
ofterable  unit  requires  excavation  and 
off-site  incineration  or  treatment  of  the 
flyash.  The  prop^d  decree  obligates 
the  Settling  Defendants  to  perform  the 
design  and  implementation  of  that 
remedy,  but  in  addition  permits  them  to 
submit  specified  documentation, 
including  site-specific  data,  to 
demonstrate  that  an  alternate  remedy 
involving  on-site  stabilization  and 
disposal  is  more  appropriate  at  the  Site 
under  the  remedy  selection  criteria  in 
the  statute  and  the  National 
Contingency  Plan.  If  EPA  determines 
that  in  fact  the  data  provided  by  the 
Settling  Defendants  indicates  that  the 
on-site  remedial  alternative  is  more 
appropriate  and  meets  the  requirements 
set  forth  in  the  Decree,  EPA  will 
propose  an  amendment  to  the  ROD  for 
the  first  operable  unit  at  the  Site.  If,  after 
pubhc  notice  and  comment,  EPA 
amends  the  ROD  to  select  the  on-site 
alternative,  the  Setthng  Defendants  will 
be  required  to  perform  the  on-site 
stabilization  and  disposal. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Virginia,  Region  III  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia,  PA 
19107;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington.  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
maty  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $21.75  (25 
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cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
MylME.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resourcet  Division. 
[PR  Doc  93-11030  Filed  5-10-93:  8:45  am] 
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Drug  Enforcement  Administration 

Controlled  Substancee:  Propoeed  1993 
Aggregate  Production  Quota  for 
Noroxymorphone 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  a  proposed  1993 
aggregate  production  quota. 

SUMMARY:  This  notice  proposes  a  1993 
aggregate  production  quota  for 
noroxymorphone,  a  Schedule  II 
controlled  substance. 

DATES:  Comments  or  objections  must  be 
received  on  or  before  June  10, 1993. 

ADDRESSES:  Send  comments  or 
objections  in  quintuplicate  to  the 
Administrator,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attn:  DEA  Federal  Register 
Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(CSA)  (21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations. 

An  appUcation  has  been  made  for  a 
manufacturing  quota  for  the  Schedule  U 
controlled  substance,  noroxymorphone. 
Based  on  a  review  of  this  application 
and  other  information  available  to  the 
DEA,  the  Administrator  of  the  DEA, 
imder  the  authority  vested  in  the 
Attorney  General  by  section  306  of  the 
Controlled  Substances  Act  of  1970  (21 
U.S.C  826)  and  delegated  to  the 
Administrator  by  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations,  hereby 
proposes  the  1993  aggregate  production 
quota  for  noroxymorphone,  expressed  in 
grams  of  anhydrous  base,  be  established 
as  follows: 


Basic  ciast 

Propoaed 
1993agar»- 
gateproduc- 

tk)n  quota 
(grama) 

Noroxymofphone 

150.000 

All  interested  persons  are  invited  to 
submit  comments  or  objections,  in 
writing,  regarding  this  proposal. 
Comments  and  objections  should  be 
submitted  in  quintupUcate  to  the 
Administrator,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative,  and  must  be  received  by 
June  10, 1993.  If  a  person  believes  that 
one  or  more  issues  raised  by  him 
warrant  a  hearing,  he  should  so  state 
and  summarize  the  reasons  for  his 
belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Purusant  to  sections  (3)(c)(3)  and 
(3)(e)(2)(C)  of  ExecuUve  Order  12291, 
the  Director  of  the  Office  of 
Management  and  Budget  has  been 
consulted  with  respect  to  these 
proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  businesses  or  other 
entities  within  the  meaning  and  intent 
of  the  Regulatory  FlexibiHty  Act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
annual  production  quotas  for  Schedules 
I  and  n  controlled  substances  is 
mandated  by  law  and  by  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substances. 

Dated:  March  9, 1993. 
Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 

(PR  Doc  93-11034  Filed  5-10-93;  8:45  am] 
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Federal  Bureau  of  Investigation 

National  Crime  Information  Center 
Advisory  Policy  Board;  Meeting 

Tbe  National  Crime  Information 
Center  (NQC)  Advisory  Policy  Board 
will  meet  on  June  3—4, 1993.  from  9  a.m. 
until  5  p.m..  at  the  Sheraton  Society  Hill 
iiotel,  One  Dock  Street,  Philadelphia, 
Pennsylvania,  telephone  215-238-6000. 
to  formulate  recommendations  to  the 
Director,  Federal  Bureau  of  Investigation 
(FBI)  on  the  security,  policy,  and 
operation  of  NQC  and  related  systems. 

The  topics  to  be  discussed  will 
include  the  progress  oi  the  NCIC  2000 
project,  the  status  of  the  reorganization 
of  the  FBI  criminal  justice  information 
services,  reorganization  of  the  advisory 
groups  process,  a  proposal  for  an  NQC 
Gang  File,  and  other  operational 
matters. 

The  meeting  will  be  open  to  the 
pubUc  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  NQC  or 
related  matters  with  the  Board  before  or 
after  the  meeting.  Anyone  wishing  to 
address  this  session  of  the  meeting 
should  notify  the  Committee 
Management  Liaison  Officer,  Mr.  David 
F.  Nemecek,  Federal  Bureau 
Investigation  (FBI),  at  least  24  hours 
prior  to  the  start  of  the  session.  Tbe 
notification  may  be  by  mail,  telegram, 
cable,  or  a  hand-delivered  note.  It 
should  contain  the  requestor's  name, 
and  corporate  designation,  consumer 
affiliation,  or  Government  designation, 
along  tvith  a  short  statement  describing 
the  topic  to  be  addressed.  A  nonmember 
requestor  will  be  allowed  not  more  than 
15  minutes  to  present  a  topic,  except 
with  the  special  approval  of  the 
Chairman  of  the  Board. 

Inquiries  may  be  sddressed  by  Mr. 
David  F.  Nemecek,  Inspector-Deputy 
Assistant  Director,  CJIS  Division,  FBI, 
10th  and  Pennsylvania  Avenue, 
Washington,  DC  20535,  telephone  (202) 
324-8920. 

Dated:  May  S.  1993. 
David  F.  NoiMnk. 
Inspector-Deputy  Assistant  Dinctof. 
Designated  Pederal  Employee. 
(PR  Doc  93-11123  Filed  S-10-93;  8:45  ami 
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NATIOfUL  AERONAUTICS  AND 
SPACE  AOMINtSTRATlON 

[Notice  (93-^)36)] 

NASA  Advisory  Council  (MAC)  Taak 
Force  on  National  Fadlitlea: 
Aeronautics  R&D  FacUltiea  Taak 
Group;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACnOH:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC  Task  Force  on  National  Fadlities, 
Aeronautics  R&D  Facilities  Task  Group. 
DATES:  May  24. 1993,  8  a.m.  to  4:30 
p.m.:  and  May  25, 1993,  8  a.m.  to  4:30 
p.m. 

ADDRESSES:  Matrix  Corporation.  2011 
Crystal  Drive,  Crystal  Park  One.  suite 
111,  Arlington.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wayne  McKinney,  National 
Aeronautics  and  Space  Administration, 
Langley  Research  Center,  Hampton,  VA 
23681  (804/864-8686). 
SUPPLEMENTARY  MFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Facility  Woridng  Group  Reports 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  May  5, 1993. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc  93-11141  Filed  5-10-93: 8:45  am| 
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(Notice  (»3-03)] 

NASA  Advisory  Council;  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act,  Pubfic 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council. 
DATES:  June  2, 1993. 9  a.m.  to  5  pjn.; 
and  June  3, 1993. 8:30  8.m.  to  noon. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Program  Review 
Center,  Ninth  FIoot.  Room  9H40, 300  E 
Street  SW.,  Washington,  DC  20546. 


FOR  FURTHER  MRMMATION  CONTACT: 
Dr.  Sylvia  K.  Kraemer,  Code  JC  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546. 202/358-0791. 
SUPPI^MENTARV  ilfOflMATION:  The 
meeting  will  be  open  to  the  pubhc  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Recent  Senior  Appointments  and 

Organizational  Changes 
— Budget  and  Congressional  Update 
— Space  Station  Redesign 
— Other  Program  Highlights 
— ^Task  force  and  Committee  Reports 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  5. 1993. 
Timothy  M.  SuUivan, 
Advisory  Committee  Management  Officer 
IFR  Doc  93-11142  Filed  S-10-93;  8:45  ami 
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[Notlc*  (93-038)1 

NASA  Advisory  Council;  Space 
Science  and  Applications  Advisory 
Committee;  Space  Physics 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  the  National  Aeronautics  and 
Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  Science  and  Applications 
Advisory  Committee,  Space  Physics 
Subcommittee. 

DATES:  June  9, 1993,  8  a.m.  to  5  p.m.; 
and  June  10-11. 1993. 8  a.m.  to  5  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-5, 
300  E  Street.  SW.,  Washington.  DC 
20546;  and  National  Aeronautics  and 
Space  Administration,  room  MIG-7,  300 
E  Street.  SW..  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  George  Withtvoe.  Code  SS.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546.  202/358-1544. 
SUPPLEMENTARY  MFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
^psce  Miysics  Division  Overview: 

Budget,  C)ngoing  Program,  Future 

Activities 
— Program  Reports  for  Magnetospheres, 

Cosmic  and  Hehospheric  Physics. 

Solar  Physics,  and  lonosphere- 

Thermosphere-Mesosphere 


m\ 


— Space  Physics  Research  and  Analysis 

Program 
—Space  Physics  Mission  Operations 

and  Data  Analysis 
— Strategic  Planning 
— Discussion  and  Writing  Groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

DuuleeGraen, 

Chief,  ^4anage^w^t  Controls  Office.  National 
Aeronautics  and  Space  Administration. 
IFR  Doc.  93-11143  Filed  5-10-93;  8:45  am] 
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NATIONAL  COMMISSION  ON  JUOICIAi. 
DiSCIPUNE  AND  REMOVAL 

Public  Meeting 

AGENCY:  National  Commission  on 
Judicial  Discipline  and  Removal. 
ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  Notice  is  hereby  given  in  the 
public  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  meeting  of  the  National 
Commission  on  Judicial  Discipline  and 
Removal  will  be  held  on  May  20  and  21, 
1993.  in  Washington  DC.  On  May  20. 
the  first  session  of  the  meeting  will 
convene  at  9:30  a.m.  and  adjourn  at 
approximately  12:30  p.m..  and  the 
second  session  of  the  meeting  will 
convene  at  1:30  p.m.  and  adjourn  at 
approximately  5:00  p.m.  On  May  21,  the 
third  session  of  the  meeting  will 
convene  at  9:30  a.m.  and  adjourn  at 
approximately  12:30  p.m.  and  the  fourth 
session  of  the  meeting  will  convene  at 
1:30  p.m.  and  adjourn  at  approximately 
5:00  p.m.  All  four  sessions  of  the 
meeting  will  be  held  in  the  Main 
Conference  Room  of  the  Federal 
Judiciary  Building  at  One  Columbus 
Circle,  NE. 

Authority:  This  public  meeting  will  be  the 
tenth  meeting  for  the  National  Commission, 
a  body  composed  of  thirteen  members 
appointed  by  the  Speaker  of  the  House,  the 
President,  the  President  pro  tern  of  the 
Senate,  the  Chief  Justice  of  the  United  States 
and  the  Conference  of  State  Chief  Justices. 
The  National  Commission,  established  by 
Public  Law  101-«50  (Title  IV),  is  assigned 
throe  statutory  duties.  The  first  is  to 
investigate  and  study  the  problems  and 
issues  involved  in  the  tenure  (including 
discipline  and  removal)  of  Article  UI 
(appointed  to  serve  for  life)  Federal  judges. 
The  second  is  to  evaluate  the  advisability  of 
proposing  alternatives  to  current 
arrangements  with  respect  to  such  problems 
and  issues,  including  alternatives  for  the 
discipline  and  removal  of  Federal  judges  that 
would  require  constitutional  amendinents. 
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Finally,  the  Commission  is  required  to 
prepare  and  submit  a  report  to  the  Congress, 
the  Chief  Justice,  and  the  President  setting 
forth  a  detailed  statement  of-ita  findings  and 
conclusions  together  with  any 
recommendations  for  legislative  and 
administrative  actions  as  are  considered 
appropriate.  The  due  date  for  the 
Commission's  final  report  is  August  1, 1993. 
The  Commission  is  not  authorized  to 
consider  specific  complaints  against  Federal 
judges. 

Ordinarily  the  provisions  of  the  Federal 
Advisory  Cocunittee  Act  are  not  applicable 
to  legislative  or  judicial  agencies. 
Nonetheless,  since  the  Commission  is 
composed  of  representatives  of  all  three 
branches  of  the  Federal  government,  a  good 
faith  commitment  to  open  meetings  is 
incorporated  in  the  Commission's  By-laws. 

STATUS:  All  four  sessions  of  the  meeting 
will  be  open  to  the  public.  A  portion  of 
any  session  of  the  meeting  may  be  held 
in  executive  session  to  consider 
administrative  matters  involving 
privacy  interests. 

MATTERS  TO  BE  CONSIDERED:  This 
meeting  will  be  the  third  in  a  series  of 
Commission  meetings  designed  to 
consider  proposed  recommendations  for 
legislative  or  administrative  action 
which  may  be  incorporated  into  the 
Commission's  final  report. 
CONTACT  PERSONS  FOR  FURTHER 
INFORMATION  CONTACT: 
Contact  Michael  J.  Remington  or 
William  J.  Weller  at  the  National 
Commission  on  Judicial  Discipline  and 
Removal,  suite  690.  2100  Pennsylvania 
Ave.  NW..  Washington  DC.  20037-3202; 
or  call  (202}-254-8169. 
SUPf>t.EMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  Commission  office  approximately 
thirty  (30)  working  days  following  the 
meeting. 
William  ).  Waller. 
Deputy  Director. 

IFR  Doc.  93-11119  Filed  5-10-93;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endo%vment  for  the 
Arts.  NFAH. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June 
10. 1993. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002.  Washington.  DC  20503;  (202- 
0395-7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203. 1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401). 

SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title 
of  the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h), 

Title:  FY  94  State  and  Regional 
Program  Arts  in  Underserved 
Communities  Application  Guidelines. 

Frequency  of  Collection:  Annually. 

Respondents:  State  arts  agencies. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
fit)m  state  arts  agencies  that  apply  for 
funding  in  the  State  and  Regional 
Program.  This  information  is  necessary 
for  the  accurate,  fair  and  thorough 
consideration  of  competing  proposal  in 
the  review  process. 

Estimated  Number  of  Respondents: 
33. 

Average  Burden  Hours  Per  Response: 
19.5 

Total  Estimated  Burden:  645. 

Judidi  E.  CBrien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
theArU. 

(FR  Doc.  93-11132  Filed  5-10-93;  8:45  am] 
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Federal  Council  on  the  Arts  and  the 

Humanities;  Arts  and  Artifacts 
Indemnity  Panel  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20506. 
in  room  714.  from  9  a.m.  to  5  p.m.  on 
Thursday,  May  27,  1993. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  July  1, 
1993. 

Because  the  proposed  meeting  will 
consider  financial  and  conunerdal  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
September  9. 1991, 1  have  determined 
that  the  meeting  would  fall  within 
exemptions  (4)  and  (9)  of  5  U.S.C  552b 
and  that  it  is  essential  to  close  the 
meeting  to  protect  the  free  exchange  of 
views  and  to  avoid  interference  with  the 
operations  of  the  Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Advisory  Committee  Management 
Officer.  David  Fisher.  HOC 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  or  call  202/786- 
0322. 

David  Fiaber, 

Advisory  Committee,  Management  Officer. 
|FR  Doc  »-11020  Filed  S-10-93;  8:45  am] 
WUJNOCOOC  n3«-«v-M 


Cancellation  of  Meetings  for 
Humanities  Panel 

The  Humanities  Panel  meetings 
scheduled  for  May  19,  21  and  27, 1993, 
and  published  in  the  Federal  Register 
on  April  15,  1993,  at  pages  19690-91. 
have  been  cancelled.  The  May  19, 1993 
panel  was  to  review  applications  in 
Higher  Education  and  the  May  21  and 
27. 1993  panels  were  to  review 
applications  in  Leadership  Opportunity 
in  Science  and  Humanities,  submitted 
to  the  Division  of  Education  Programs. 
David  C  FtahM-, 

Advisory  Committee  Mangement  Officer. 
[FR  Doc  93-11124  Rlod  S-10-93  a:45  am] 
BtUMQ  COOK  nSS-M-M 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  the  Reme<fiat)on  of 
the  Former  Defense  Loglstica  Agency 
Property  In  Anne  Aruf>dei  County,  MO 

AGENCY:  Nucleer  Regulatory 

Commission. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  inform  the 
public  of  a  meeting  to  discuss  the 
remediation  of  the  former  Defense 
Logistics  Agency  (DLA)  property  in 
Curtis  Bay,  Maryland.  The  property 
contains  spotty  thorium  contamination 
from  past  operations  at  the  DLA  facility 
at  Curtis  Bay.  Maryland.  Interested 
individuals  are  invited  to  attend  a 
public  meeting  about  the  status  and 
future  remediation  plans  for  this 
property  with  officials  from  the  Nuclear 
Regulatory  Commission,  the  Defense 
Logistics  Agency,  the  State  of  Maryland 
and  Anne  Arundel  Coimty.  The  meeting 
will  be  held  on  May  24, 1993,  in  the 
auditorium  of  the  North  County  High 
School,  415  Andover  Road,  Linthicum, 
MD  21090  from  7:30  p.m.  until  10  p.m. 
BACKGROUND:  The  Curtis  Bay  site  is 
located  in  a  southern  suburb  of 
Baltimore  in  an  industrialized  area  of 
Anne  Arundel  County.  MD.  The  site 
encompasses  approximately  87  acres  of 
open  land  and  ten  abandoned 
warehouses.  The  warehouses  were 
formerly  used  to  store  the  radioactive 
material  thcvium.  Thorium 
contamination  exists  in  limited  areas  on 
the  floors  and  in  soil  beneath  and/or 
adjacent  to  the  former  warehouses. 
Beginning  in  the  late  1960's.  the 
General  Services  Administration  (GSA) 
stored  thorium  nitrate  (ThNO)  in  fiber 
and  steel  drums  at  the  Curtis  Bay  Depot 
'  under  Atomic  Energy  Commission 
License  No.  STC-133.  as  part  of  the 
National  Defense  Stockpile.  In  1977, 
GSA  notified  NRC  of  its  intenticHi  to 
excess  the  empty  warehouses  as  part  of 
a  sale  of  government  land  and  buildings. 
Nine  of  these  buildings  (M-421  throu^ 
M-424  and  L-421  through  I^-425j  are 
on  land  that  was  sold,  and  then 
transferred,  to  Anne  Anmdel  County. 
Maryland  in  the  late  1970'8  and  early 
1980*8.  In  1988.  National  Defense 
Stockpile  responsibihty  was  transferred 
to  the  Defense  Logistics  Agency  (DLA). 

The  warehouses  were  constructed 
diuing  World  War  I  and  are  in  an 
advanced  state  of  deterioration.  The 
interior  sur&ces  of  the  warehouses  are 
of  tongue  and  groove  wood  construction 
and  exterior  walls  are  covered  tvith 
comiigated  asbestos  siding.  Each 
warehouse  contains  spproximately  300 
m'  of  floorspace.  Brick  pillars  and 


wooden  beams  support  the  warehouses. 
creating  a  crawlspace  imder  each 
building. 

A  1977  survey  of  the  warehouses  by 
NRC  identified  residual  contamination 
in  the  tongue  and  groove  joints  of  the 
wood  flooring  of  several  warehouses. 
Remediation  activities  in  1977  by  GSA 
included  the  removal  of  portions  of 
floors  and  walls  as  well  as  portions  of 
subfloor  beams  and  joists.  Results  of  the 
NRC  confirmatory  survey  of  the 
buildings  indicated  that  fixed  residual 
contamination  was  less  than  applicable 
NRC  criteria  at  the  time.  These  criteria 
were  17  Bq/100  cm^  (1,000  dpm/100 
cm^)  for  alpha  contamination  and  less 
than  2.0E-4  cGy/hr  (0.2  mrad/hr)  for 
beta-gamma  contamination.  Smear 
samples  indicated  that  removable 
contamination  levels  were  less  than  3 
Bq/100  cm*  (200  dpm/100  cm*).  In  1977 
soil  contamination  guidelines  did  not 
exist.  Soil  analysis  at  that  time  indicated 
that  thorium  contamination  was  present 
in  the  soil  in  excess  of  3.7E-01  Bq/g  (10 
pCi/g)  under  buildings  L-412,  L-413,  L- 
414,  M-421,  M-422  and  M-423. 

In  1992  local  residents  raised 
concerns  about  potential  residual 
contamination  at  the  site.  In  response, 
NRC  conducted  a  radiological  survey  of 
the  warehouses  and  adjacent  land  to 
determine  the  current  radiological  status 
of  the  site.  The  survey  revealed  surface 
contamination  levels  exceeding  the 
current  NRC  guidelines  in  8  of  9 
buildings.  Removable  activity  levels 
above  current  criteria  (200  dpm/100 
cm*)  were  observed  in  Buildings  M-421 
and  M-422.  Concentrations  for  thorium 
exceeded  the  current  criteria  of  10  pCi/ 
g  (soil)  at  27  locations  adjecent  to  or 
beneath  the  former  warehouses.  At  15  of 
these  locations,  subsurface  soil  also 
exceeded  applicable  criteria  for 
thorium.  The  buildings  are  clad  in 
asbestos  which  may  be  determined  to  be 
a  toxic  material  and  subject  to 
regulation  by  the  Maryland  Department 
of  the  Environment  In  addition. 
p>ortions  of  the  soil  near  the  buildings 
may  contain  heavy  metal 
contamination. 

Currently,  the  land  and  buildings  are 
owned  by  Anne  Arundel  County,  MD. 
DLA  has  agreed  that  they  will  be  the 
lead  agency  for  remediating  the  site. 
DLA  and  Anne  Arundel  County  are 
currently  discussing  responsibility  for 
removing  the  building  wslls  snd  roofis 
prior  to  DLA  begiiming  remedial 
activities  to  address  radioactive 
contamination. 

The  site  does  not  pose  an  immediate 
threat  to  the  public  health  and  safety. 
The  1992  survey  revealed 
concentrations  of  total  thorium  in  the 
soil  ranging  from  background  levels  up 


IMI 


to  about  23.7  Bq/g  (640  pCi/g).  This 
same  survey  found  the  maximuin 
exposure  rate  at  the  highest  soil 
conceDtration  locatioD  was  7.2£-lS  C/ 
kg/hr  (28  ^R/hr)  above  background  at 
one  meter  above  the  soil  surface.  If  an 
individual  worked  outside  on  the  site,  at 
the  point  of  maximum  exposure,  for  an 
entir*  year  (2000  hours),  the  person 
would  receive  about  .56  mSv  (56  mrera) 
attributable  to  thorium  at  the  site  from 
past  operations,  which  is  below  the 
maximum  acceptable  public  dose  limit 
of  1  mSv/yr  (100  mrem/yr)  contained  in 
NRC's  regulations  (10  CFR  part  20). 

CONDUCT  OF  TH6  MEET1NQ:  The  NRC  will 
conduct  a  public  meeting  on  May  24, 
1993,  in  the  auditorium  of  the  hJorth 
County  High  School  located  at  415 
Andover  Road,  Linthicum.  MD  to 
discuss  the  status  and  plans  for 
remediation  of  this  property.  The 
meeting  will  begin  at  7:30  p.m.  and  end 
at  10  p.m. 

The  meeting  will  consist  of  short 
presentations  by  officials  from  NRC, 
DLA,  the  State  of  Maryland  and  Anne 
Anmdel  County  on  the  status  of  the  site 
and  remedial  activities  Aat  will  be 
undertaken  at  the  site.  Following  these 
presentations,  representatives  of  the 
agencies  will  answer  questions  from 
members  of  the  pubUc. 

If  a  large  public  turnout  warrants,  the 
Agencies  may  need  to  linut  the  time 
available  for  individual  comments  or 
questions.  In  addition,  the  meeting  may 
be  adjourned  before  10  p.m.  based  on 
participant  interest  In  order  for  the 
Agencies  to  adequately  prepare  for  the 
meeting,  individuals  that  plan  on 
attending  are  requested  to  contact 
Dominici  A.  Orlando,  Project  Manager. 

Division  of  Low-Level  Waste 
Management  and  Decommissioning, 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  at  (301)  504-2566. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Dominick  A.  Orlando,  Project  Manager. 
Division  of  Low-Level  Waste 
Management  and  Decommissioning, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)  504-2566. 

II         Dated  at  Rockville.  MD  this  30th  day  of 
April,  1993. 

For  tiM  U.S.  Nuclear  Regulatory 
Commission. 

)ohn  H.  Austin, 

Chief.  Decommissioning  and  Regulatory 
Issues  Branch.  Division  of  Low-Level  Waste 
Management  and  Deconunissioniag.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc  93-11080  Filed  5-10-83;  8:45  am] 
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PAM-OOI] 

Order  Prohibiting  Involvement  In 
Certain  NRC-Licensed  Activttiee 
(Effective  Immediately) 


Richard  J.  Gardedd  was  recently 
employed  by  Allied-Simal.  Inc.. 
Metropolis,  Illinois.  AlUed-Signal.  Inc. 
(Licensee)  holds  License  No.  SUB-S26 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  40.  The  license 
authorizes  possession  and  conversion  of 
uranium  in  accordance  ivith  the 
conditions  specified  therein.  Mr. 
Gardecki  was  employed  by  the  Licensee 
frt>m  about  June  1991  through  December 
1992  in  the  position  of  Assistant  Health 
Physicist,  with  responsibihties 
involving  compliance  with  NRC 
requirements  for  radiation  protection. 
Under  the  Licensee's  organization  and 
qualifications  requirements,  as  specified 
in  License  Condition  No.  9,  an  Assistant 
Health  Physicist  is  required  to  hold  a 
bachelor's  degree.  Failure  to  have  a 
bachelor's  degree  holder  in  that  position 
constitutes  a  violation  of  License 
Condition  No.  9. 

n 

On  October  5-7, 1992.  an  inspection 
was  conducted  at  the  Licensee's  facility 
at  Metropolis,  Illinois,  as  a  result  of 
concerns  raised  vrithin  the  NRC  staff  as 
to  the  education  and  experience  of 
Richard  J.  Gardecki.  As  a  result  of 
information  developed  in  that 
inspection,  an  investigation  was 
conducted  in  November  and  December 
1992  by  the  Office  of  hivestigations  (OI). 
The  inspection  and  investigation 
revealed  that  Mr.  Gardedd 
intermittently  took  courses  at  the 
University  of  Delaware  between  1962 
and  1967  and  in  1978,  but  did  not 
accumulate  sufficient  credits  to  earn  a 
bachelor's  degree.  While  employed  at 
the  University  of  Delaware  between 
1977  and  1981,  Mr.  Gardecki  prepared 
a  transcript  that  falsely  reflected 
sufficient  hours  of  credit  at  that 
University  to  entitle  him  to  a  Bachelor 
of  Science  degree. 

Mr.  Gardecxi  subsequently  used  the 
false  transcript  to  obtain  employment  at 
the  University  of  Nebraska  in  about 
1983.  at  Westinghouse  Radiological 
Services  Division  in  about  1985.  at 
Environmental  Testing  Inc.  in  1988. 
and  at  the  Licensee  in  about  |ime  1991. 
In  each  of  these  positions,  Mr.  Gardecki 
was  involved  in  activities  hcensed  by 
the  NRC  or  an  Agreement  State, 
pursuant  to  an  agreement  with  the  NRC 
under  section  274  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 


In  addition,  Mr.  Gardecki  obtained 
employment  as  a  Radiation  Specialist  at 
the  NRC  in  1B87  by  submitting  a 
Standard  Form  171  (SF171), 
AppUcation  for  Federal  Employment, 
which  contained  the  same  false 
information  regarding  a  bachelor's 
degree  at  the  University  of  Delaware.  He 
was  allowed  to  resign  his  NRC 
employment  following  identification  of 
the  falsehood.  Also,  during  the  OI 
investigation,  he  admitted  that  he  had 
provided  false  information  to  the  NRC 
regarding  prior  employment  by  General 
Dyiiamics  in  Denver.  Colorado. 

Further,  in  a  transcribed  sworn 
statement  on  December  1. 1992.  Mr. 
Gardecki  deliberately  provided  false 
information  to  OI  investigators  when  he 
stated  that  he  graduated  from  the 
University  of  Delaware  in  1961.  When 
asked  about  the  University  records 
indicating  that  he  had  not  received  a 
degree.  Mr.  Gardecki  fabricated  a  story 
about  the  University  having  mixed  his 
record  with  that  of  his  brtMner.  He  also 
deliberately  provided  false  information 
as  to  the  accuracy  of  the  University  of 
Delaware  transcript  that  he  had 
submitted  to  the  Licensee.  In  a 
transcribed,  sworn  statement  to  01 
investigators  on  December  14. 1992.  Mr. 
Gardecki  admitted  that  he  had  provided 
false  information  in  his  sworn 
statements  previously  given  to  OI 
investigators  on  December  1, 1992. 
concerning  his  academic  record  and 
applications  for  employment. 

Ill 

Based  on  the  above.  Mr.  Gardecki 
eng,aged  in  deliberate  misconduct, 
which  through  his  emplovment  (from 
about  June  1991  throi^h  December 
1992)  in  a  position  with  educational 
requirements  that  Mr.  Gardecki  did  not 
meet,  caused  the  Licensee  to  be  in 
violation  of  the  organization  and 
qualifications  requirements  of  License 
Condition  No.  9.  This  is  a  violation  of 
10  CFR  40.10,  Mr.  Gardecki  also 
deliberately  provided  to  NRC 
investigators  information  that  he  knew 
to  be  inaccurate  and  was  in  some 
respects  material  to  the  NRC  which  also 
constitutes  a  violation  of  10  CFR  40.10. 
As  an  Assistant  Health  Physicist  for  the 
Licensee,  Mr.  Gardecki  was  responsible 
for  performance  of  required  surveys  and 
keeping  of  required  records,  all  of  which 
provide  evidence  of  compliance  with 
Commission  requirements.  The  NRC 
must  be  able  to  rely  on  the  Licensee  and 
its  employees  to  comply  with  NRC 
requirements,  including  the  requirement 
to  provide  information  and  nmintain 
records  that  are  complete  and  accurate 
in  all  material  respects.  Mr.  Gardedd 's 
deliberate  actions  in  causing  this 
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Licensee  to  be  in  violation  of  License 
Condition  No.  9,  a  violation  of  10  CFR 
40.10,  and  his  violation  of  10  CFR  40.10 
caused  by  his  deUberate 
misrepresentations  to  the  NRC  have 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC  or 
to  an  employer.  Mr.  Gardecki's 
misconduct  (repeated  on  several 
occasions  over  several  years  with 
several  employers)  caused  this  Licensee 
to  violate  a  Commission  requirement; 
and  his  false  statements  to  Commission 
ofHcials  demonstrate  conduct  that 
cannot  and  will  not  be  tolerated. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  in  NRC  jurisdiction  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public  will  be 
protected,  if  Mr.  Gardecki  were 
ponnitted  at  this  time  to  be  named  as  a 
Radiation  Safety  Officer  (RSO)  on  an 
NRC  license  or  permitted  to  supervise 
licensed  activities  (i.e.,  being 
responsible  in  any  respect  for  any 
individual's  performance  of  any 
licensed  activities)  for  an  NRC  licensee 
or  an  Agreement  State  licensee  while 
conducting  licensed  activities  In  NRC 
jurisdiction  pursuant  to  10  CFR  150.20. 
Therefore,  the  pubUc  health,  safety  and 
interest  require  that  Mr.  Gardecki  be 
prohibited  from  being  named  on  an  NRC 
license  as  an  RSO  or  from  supervising 
Kcansed  activities  (i.e.,  being 
responsible  in  any  respect  for  any 
individual's  performance  of  any 
licensed  activities)  for  an  NRC  licensee 
or  an  Agreement  State  licensee  while 
conducting  licensed  activities  in  NRC 
jurisdiction  pursuant  to  10  CFR  150.20 
for  a  period  of  five  years  from  the  date 
of  this  Order.  In  addition,  for  the  same 
period,  Mr.  Gardecki  is  required  to  give 
notice  of  the  existence  of  this  Order  to 
a  prospective  employer  engaged  in 
licensed  activities,  described  below 
(Section  IV,  paragraph  2),  to  assure  that 
such  employer  is  aware  of  Mr. 
Gardecki's  previous  history.  Mr. 
Gardecki  is  also  required  to  notify  the 
NRC  of  his  employment  by  any  person 
engaged  in  licensed  activities,  described 
below  (Section  IV,  paragraph  2),  so  that 
appropriate  inspections  can  be 
performed.  Furthermore,  pursuant  to  10 
CFR  2.202. 1  find  that  the  significance  of 
the  conduct  described  above  is  such  that 
the  public  health,  safety  and  interest 
require  that  this  Order  be  immediately 
effective. 

Accordingly,  pursuant  to  sections  61, 
81. 103, 161b,  IBli,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 


CFR  2.202, 10  CFR  40.10.  and  10  CFR 
150.20,  it  is  hereby  ordered,  effective 
immediately,  that: 

1.  Richard ).  Gardecki  is  prohibited 
for  five  years  from  the  date  of  this  Order 
from  being  named  on  an  NRC  license  as 
a  Radiation  Safety  Oflicer  or  from 
supervising  licensed  activities  (i.e., 
being  responsible  in  any  respect  for  any 
individual's  performance  of  any 
licensed  activities]  for  an  r>IRC  licensee 
or  an  agreement  state  licensee  while 
conducting  licensed  activities  in  NRC 
jurisdiction  pursuant  to  10  CFR  150.20. 

2.  Should  Richard  J.  Gardecki  seek 
employment  with  any  person  engaged 
in  licensed  activities  during  the  five 
year  period  from  the  date  of  this  Order, 
Mr.  Gardecki  shall  provide  a  copy  of 
this  Order  to  such  person  at  the  time 
Mr.  Gardecki  is  soliciting  or  negotiating 
employment  so  that  the  person  is  aware 
of  the  Order  prior  to  making  an 
employment  decision,  For  the  purposes 
of  this  paragraph  licensed  activities 
include  licensed  activities  of  (1)  an  NRC 
licensee,  (2)  an  Agreement  State 
licensee  conducting  licensed  activities 
in  NRC  jurisdiction  pursuant  to  10  CFR 
150.20,  and  (3)  an  Agreement  State 
licensee  involved  in  distribution  of 
products  that  are  subject  to  NRC 
jurisdiction. 

3.  For  a  five  year  period  from  the  date 
of  this  Order,  Richard  J.  Gardecki  shall 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555,  of 
the  name,  address,  and  telephone 
number  of  the  employer,  within  72 
hours  of  his  acceptance  of  an 
employment  offer,  involving  licensed 
activities  described  in  paragraph  2. 
above. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Gardecki  of  good 
cause. 


In  accordance  with  10  CFR  2.202, 
Richard  J.  Gardecki  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  The  answer  may  consent  to  this 
Order.  Unless  the  answer  consents  to 
this  Order,  the  answer  shall,  in  writing 
and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Richard  J.  Gardecki 
or  other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 


submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  m,  799  Roosevelt  Rd.,  Glen 
Ellyn,  IL  60137,  and  to  Richard  ]. 
Gardecki,  if  the  answer  or  hearing 
request  is  by  a  person  other  than 
Richard  J.  Gardecki.  If  a  person  other 
than  Richard  J.  Gardecki  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Richard  J. 
Gardecki  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c){2)(i), 
Richard  J.  Gardecki.  or  any  other  person 
adversely  affected  by  this  Order,  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order. 

Dated  at  Rockville,  Maryland  this  4th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Tbompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 
[FR  Doc.  93-11079  Filed  5-10-93;  8:45  am] 
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Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commisgion.  Office  of  Filings. 
Information  and  Consumer  Affairs, 
Washington.  DC  20S49. 

Proposed  Revisions 

Form  F-2— File  No.  270-250 
Form  F-9— File  No.  270-333 
Form  F-10— File  No.  270-334 
Form  40-F— File  No.  270-335 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq),  that  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
revisions  to  rules,  regulations  and  forms 
relating  to  amendments  to  the 
multijurisdictional  disclosure  system 
(MJDS)  with  Canada.  The  proposed 
revisions  will  affect  the  burden  hours 
associated  with  the  forms  Usted  below: 

Form  F-2  is  available  to  foreign 
private  issuers  for  registration  of 
securities  under  the  Securities  Act  of 
1993  (Securities  Act).  Form  F-2  affects 
approximately  four  filers  and  results  in 
860  burden  hours. 

Form  F-9  is  available  to  foreign 
private  issuers  incorporated  or 
organized  imder  the  laws  of  Canada  for 
registration  of  securities  under  the 
Securities  Act.  Form  F-9  affects 
approximately  210  filers  end  results  in 
two  burden  hours. 

Form  F-10  is  available  to  foreign 
private  issuers  incorporated  or 
organized  under  the  laws  of  Canada  for 
registration  of  securities  under  the 
Securities  Act.  Form  F-10  affects 
approximately  210  filers  and  results  in 
two  burden  hours. 

Form  F-40  is  available  to  foreign 
private  issuers  incorporated  or 
organized  under  the  laws  of  Canada  for 
registration  of  securities  under  the 
Securities  Exchange  Act  of  1034 
(Exchange  Act]  and  for  filing  annual 
reports  under  the  Exchange  Act.  Form 
40-F  affects  approximately  320  filers 
and  results  in  two  burden  hours. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Papjerworii;  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  at  study  of  the 
costs  of  Commission  rules  or  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  burden  hours 
for  compliance  with  Commission  rules 
and  forms  should  be  directed  to  John  J. 
Lane,  Associate  Executive  Director, 
Secxirities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  and  Gary  Waxman,  (PRA  Project 


Nos.  323S-0257,  3235-0377.  3235-0380 
and  3235-0381)  Clearance  Officer. 
Office  of  Management  and  Budget,  room 
3208.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  April  30. 1993. 
Johathan  G.  Katz, 
Secretary. 

[PR  Doc.  93-11104  Filed  5-10-93:  8:45  am] 
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S«lf-Reguiatory  Organization*; 
Appiicationa  for  Uniiatad  Trading 
PrivUagaa  and  of  Opportunity  for 
Hearing:  Mdweat  Stock  Exchanga.  Inc. 

May  5. 1993. 

The  above  named  national  securities 
exchange  had  filed  applications  with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(f)(1)(B)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12f-l 
thereunder  for  unlisted  trading 
privileges  in  the  following  securities: 
ACM  Municipal  Securities  Income  Fund 
Inc 
Common  Stock.  $.01  Par  Value  (File 
Na  7-10646) 
APTAR  Group.  Inc 
Common  Stock.  $.01  Par  Value  (File 
No.  7-10647) 
Bankers  Life  Holding  Co. 
Common  Stock.  $.001  Par  Value  (File 
Na  7-10648) 
Dr.  Pepper/Seven  Up 
Preferred  Stock.  $.01  Par  Value  (File 
No.  7-10649) 
Geon  Company 
Common  Stock.  $.01  Par  Value  (File 
No.  7-10650) 
Municipal  Advantage  Fund.  Inc. 
Common  Stock,  $.001  Par  Value  (File 
No.  7-10651) 
Spectrum  Signal  Processing  Corp. 
Common  Stock,  No  Par  Value  (File 
No.  7-10652) 
Minivest  Fund  II 
Common  Stock,  $.10  Par  Value  (File 

No.  7-10653) 
These  securities  are  listed  and 
registered  on  cme  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  26,  1993. 
wTitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 


all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian  G.Kate, 

Secretary. 

[PR  Doc.  93-11103  Filed  5-10-93;  8:45  ami 
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[Rcleaae  No.  M-32262:  FHe  No.  SR-MSRB- 
93-06] 

Self-Ragulatory  Organizations; 
Municipal  SacurMas  Rulamaking 
Board;  Notica  of  FWng  of  Proposed 
Rule  Change  Ralatln^  to  Automated 
Comparison  of  kHarPsalsr 
Transactiona 

May  4, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
April  13, 1993.  the  Municipal  Securities 
Rulemaking  Board  ("MSRB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
MSRB-93-06)  as  described  in  Items  I,  H, 
and  m  below,  which  items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
MSRB  Rule  G-12(0(i).  relating  to 
automated  comparison  of  inter-dealer 
transactions.  The  proposed  rule  change 
would  eliminate  the  exemption  in  Rule 
G-12(fl(i)  which  currently  allows  a 
transaction  to  be  compared  outside  of 
the  comparison  system  if  at  least  one 
party  to  the  transaction  is  neither  a 
direct  nor  indirect  member  in  a 
registered  securities  clearing  agency 
offering  comparison  systems.  The  MSRB 
requests  that  the  Commission  approve 
the  proposed  rule  change  without  an 
effective  date  and  allow  the  MSRB  in 
the  future  to  file  an  amendment  to  set 
an  effective  date.  The  MSRB  has 
notified  the  industry  that  July  1, 1993. 
is  the  anticipated  elective  date  for  the 

Proposed  rule  change.  The  MSRB, 
owever,  may  wish  to  delay  this  date, 
depending  on  the  status  of  the 
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implementation  by  the  National 
Securities  Clearing  Corporation 
("NSCC")  of  the  redesigned  bond 
comparison  system.  The  MSRB  believes 
that  a  smooth  implementation  of  the 
proposed  rule  change  would  be  best 
accomplished  after  the  industry  has 
adjusted  to  the  redesigned  bond 
comparison  system.  The  MSRB 
understands  at  this  time  that  the 
redesigned  bond  comparison  system 
currently  is  in  testing  and  that  it  is 
projected  to  be  operational  by  the 
summer  of  1993.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  require  the  use  of  an 
automated  comparison  system  for  all 
eligible  inter-dealer  transactions.  The 
proposed  rule  change  is  part  of  the 
second  phase  of  the  MSRB's  overall 
plan  to  complete  the  transition  of  the 
municipal  securities  market  to 
automated  techniques  of  clearance  and 
settlement.^ 

(1)  Background 

The  comparison  of  municipal 
securities  transactions  is  primarily 
accomplished  through  the  use  of 
automated  comparison  systems  operated 
by  clearing  corporations  registered  with 
the  Commission.  The  automated 
systems  have  provided  substantial 
efficiencies  and  cost  savings  to  the 
municipal  securities  market  by 
eliminating  much  of  the  time 
consuming  and  expensive  manual 
processing  associated  with  sending 
confirmations  for  inter-dealer 


'For  further  details  concerning  NSCC's 
redesigned  bond  comparison  program,  see 
Securities  Exchange  Act  Release  No.  31960  (March 
8.  1993).  S«FR136S6. 

'  For  further  details  concerning  the  MSRB's 
overall  plan,  iee  Securities  Exchange  Act  Release 
No.  31ft4S  (December  23. 1992),  S7  FR  62407. 


transactions  processed  outside  of  the 
automated  systems.  The  use  of  an 
automated  comparison  system  also 
helps  reduce  prtx:essing  problems 
associated  with  high  levels  of 
transaction  volume  and  increases  the 
likelihood  of  timely  settlement.  There 
continue,  however,  to  be  some 
transactions  that  are  eligible  for 

grocessing  in  the  automated  systems, 
ut  are  compared  with  the  use  of  mailed 
paper  confirmations  to  validate  trade 
data  on  executed  trades  prior  to 
settlement. 

Currently,  MSRB  Rule  G-12{f)(i) 
requires  the  use  of  a  comparison  system 
for  most  inter-dealer  transactions 
eligible  for  settlement  in  those  systems. 
When  this  rule  was  adopted  in  1983,  the 
MSRB  considered  whether  this 
requirement  should  apply  to  all  eligible 
inter-dealer  transactions.  The  MSRB 
received  comment  from  the  industry 
which  suggested  the  need  for  additional 
time  on  the  part  of  some  dealers  to 
adjust  to  the  automated  clearance  and 
settlement  systems.  Based  on  these 
comments,  the  MSRB  decided  to 
provide  an  exemption  within  MSRB 
Rule  G-12(f)(i)  which  effectively  allows 
a  transaction  to  be  compared  outside  of 
the  comparison  system  if  at  least  one 
party  to  the  transaction  is  neither  a 
direct  nor  indirect  member  in  a 
registered  securities  clearing  agency 
offering  comparison  systems.  The 
MSRB,  however,  also  stated  its  intention 
that,  ultimately,  the  rules  should  apply 
to  all  inter-dealer  transactions  in  order 
for  the  market  to  obtain  the  maximum 
benefits  and  efficiencies  possible  from 
automated  comparison  systems.* 

(2)  Terms  of  the  Proposed  Rule  Change 

The  proposed  rule  change  would 
require  that  all  inter-dealer  transactions 
eligible  for  automated  comparison  be 
submitted  for  comparison  and  compared 
in  an  automated  comparison  system.  In 
general,  all  inter-dealer  transactions  in 
municipal  securities  having  CUSIP 
members  are  eligible  for  automated 
comparison.  A  dealer  engaging  in  inter- 
dealer  transactions,  therefore,  will  have 
to  have  access  to  an  automated 
comparison  system,  either  through 
direct  membership  in  a  registered 
clearing  agency  or  through  the  use  of  an 
agent  that  will  obtain  automated 
comparison  of  inter-dealer  transactions 
for  the  dealer.  One  exception,  however, 
to  the  current  rule  of  automated 
comparison  for  inter-dealer  transactions 
for  the  dealer.  One  exception,  however, 
to  the  current  rule  of  automated 
comparison  for  inter-dealer  transactions 


would  remain.  Those  transactions  that 
are  ineligible  for  comparison  in  the 
system  [i.e.,  those  involving  a  security 
with  no  CUSIP  number)  would  remain 
exempt  from  the  rule. 

As  set  forth  in  section  15B  of  the  Act, 
the  MSRB's  rules  should  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  clearing, 
settling,  and  processing  information 
with  respect  to,  and  facilitating 
transactions  in,  municipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
mimicipal  securities,  and,  in  general,  to 
protect  investors  and  the  public 
interest.'  The  MSRB's  role  in  this  area 
is  given  additional  direction  by  section 
17A  of  the  Act,  which  mandates  the 
creation  of  a  national  system  of 
automated  clearance  and  settlement  of 
securities  transactions.*  Section  17A 
expressly  includes  municipal  securities 
within  its  stated  objectives. 

The  MSRB  believes  that  the  proposed 
rule  change  will  facilitate  clearance  and 
settlement  of  mimicipal  securities  as 
required  by  section  15B  of  the  Act  and 
also  serves  one  of  the  explicit  purposes 
of  section  17A  of  the  Act,  to  implement 
new  data  processing  and 
communications  techniques  to  create 
the  opportunity  for  more  efficient, 
effective,  and  safe  procedures  for 
clearance  and  settlement  and  to 
eliminate  the  physical  movement  of 
securities  certificates  between  dealers. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

(1)  Comments  on  Proposed  Draft 
Amendments 

In  August  1991,  the  MSRB  published 
for  comment  the  proposed  rule  change 
as  well  as  other  draft  amendments  to 
MSRB  Rules  G-12(f)  and  G-15(d). 
Sixteen  comment  letters  were  received.' 


*  Securiliea  Exchange  Act  Release  No.  20365 
(November  14. 1903).  48  FR  52531. 


•  15  U.S.C  78o-*  (1988). 

•15U.S.C.  78<}-l(1968). 

'  See  letter  from  Philip  Lanz.  Managing  Director, 
Bear,  Sleanu  Securities  Corp.,  to  Harold  L.  )ohnson. 
Deputy  General  Counsel,  MSRB  (December  16, 
1991);  letter  from  Jan  Fenty,  President,  The 
Cashier's  Association  of  Wall  Street,  Inc.,  to  Harold 
L  Johnson,  Deputy  General  Counsel,  MSRB 
(December  3. 1991);  letter  from  William  J.  Winter, 
Vice  President,  Cashiers  Departmoit,  AG.  Edwards 
and  Sons,  Inc.,  to  Harold  J.  Johnson,  Deputy  Genp-  il 
Counsel,  MSRB  (Dec«mber  13, 1991):  letter  from 


m\ 


Twelve  comnienters  generally 
supported  the  August  1991  draft 
amendments,"  two  were  opposed,"  and 
two  commenters  addressed  a  possible 
modification  without  specifically 
supporting  or  opposing  the  draft 
amendments.^°  The  commenters  who 
supported  the  draft  amendments, 
including  the  proposed  rule  change, 
stated  that  they  generally  believed  that 
the  amendment  would  increase  the 
efficiency  of  book-entry  settlement  and/ 
or  reduce  operational  costs  in  the 
industry.  These  commenters  indicated 
that  a  primary  benefit  of  the  draft 
amendments  would  be  the  elimination 
of  time  consuming  exception  processing 
necessary  when  a  transaction  is 
confirmed,  compared,  or  settled  outside 
the  automated  clearance  systems  under 
one  of  the  exceptions  in  MSRB  Rule  G- 
12(f).  There  were  no  opposing 
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Kathleen  Graffam.  Firtt  Chicago  Capital  Markets, 
Inc..  to  Harold  L.  johnion.  Deputy  General  Counsel. 
MSRB  (December  13.  1991);  letter  from  Steve 
Harris.  Executive  Vice  President.  Golden  Harris 
Capital  Group,  toe.  to  Harold  L  Johnson.  Deputy 
General  Counsel.  MSRB  (October  7, 1991);  letter 
from  John  J.  Lynch.  Jr..  Executive  Vice  President. 
IF.  Hartfield  and  Co..  toe,  to  Harold  L  Johnson, 
Deputy  General  Counsel,  MSRB  (December  3. 1991); 
letter  from  John  F.  Lee.  President.  New  York 
Clearing  House,  to  Harold  L.  Johnson.  Deputy 
General  Counsel,  MSRB  (December  18, 1991):  letter 
from  Harold  Durk,  Duke  McEboy  k  Company,  to 
Harold  L  Johnson,  Deputy  General  Counsel,  MSRB 
(December  3, 1991);  letter  from  Lawrence  Morillo, 
Senior  Vice  President,  Pershing,  to  Harold  L. 
Johnson.  Deputy  General  Counsel.  MSRB 
(December  6, 1991);  letter  bom  James  H.  Pyle, 
Managing  Partner.  Terry  L.  McCullough.  Partner. 
Richard  E.  Whalen.  Partner,  and  Benita  1.  Simon. 
Partnw,  Elmer  E.  Powell  and  Company,  to  Harold 
L  Johnson,  Deputy  General  Counsel.  MSRB 
(November  27, 1991);  letter  from  George 
Brakatselos.  Vice  President,  Public  Securitiea 
Association,  to  Harold  L.  Johnson,  Deputy  General 
Counsel,  MSRB  (November  19, 1991);  letter  frtjm 
Thomas  Sargant.  Vice  President.  The  Regional 
Municipal  Operations  Association,  Harold  L. 
Johnson.  Deputy  General  Counsel,  MSRB 
(December  12, 1991);  letter  bom  George  J.  Minnig, 
Chairman,  Regulatory  and  Clearance  Committee. 
Securities  todustry  Association,  to  Harold  L 
Johnson,  Deputy  General  Counsel.  MSRB 
[December  6. 1991);  letter  from  Jerome  Clair. 
Managing  Director,  and  Robert  Mattel.  Assistant 
Manager.  Smith  Barney,  Harris  Upham  *  Co..  toe. 
to  Harold  L  Johnson,  Deputy  General  Counsel. 
MSRB  (December  9, 1991);  letter  from  Roger 
Springate,  Jr..  Springate  and  Company,  to  Harold  L. 
Johnson,  Deputy  General  Counsel.  MSRB 
(December  13. 1991);  and  letter  fr^m  Rick  Farrell, 
Assistant  Vice  President.  United  Missouri  Bank, 
N.A..  to  Harold  L  Johnson.  Deputy  General 
Counsel,  MSRB  (November  S.  1991). 

*S«e  supra,  note  7,  letters  from  Bear.  Steams 
Securities  Corp.;  The  Cashiers'  Association  of  Wall 
Street,  toe;  A.G.  Edwards  and  Sons,  toe;  First 
Chicago  Capital  Markets;  J.F.  Hartfield  and  Co.,  Inc.; 
New  York  Clearing  House;  Pershing;  Public 
SecuriUei  Association;  the  Regional  Municipal 
Operations  Association;  Securitias  todustry 
Association;  Smith  Barney;  and  United  Missouri 
Bank. 

'See  tupra,  note  7.  letters  br>m  Elmer  E.  Powell 
and  Company  and  Springate  and  Company. 

><>S«a  npm,  note  7.  letters  from  Golden  Harris 
Capllpl  Group,  toe.  and  Duke  McElroy  *  Company. 


comments  relating  specifically  to  the 
proposed  rule  change. 

Ine  MSRB  agrees  with  the  view 
expressed  by  the  majority  of  ■ 
commenters  that  the  August  1991  draft 
amendments,  including  the  proposed 
rule  change,  would  facilitate  clearance 
and  settlement  of  municipal  securities 
by  eliminating  the  need  for  exception 

{>rocessing  and  prompting  reliance  on 
ess  expensive  automated  systems  of 
clearance  and  settlement. 

(2)  Comments  on  Proposed 
Implementation  Timetable 

The  MSRB's  proposed 
implementation  timetable  for  the 
Augiist  1991  draft  amendment  was 
published  for  comment  in  April  1992. 
Two  comment  letters  were  received." 
The  commenters  generally  supported 
the  implementation  plan  as  it  related  to 
the  proposed  rule  change.  One 
commenter  noted,  however,  that  the 
implementation  date  of  the  proposed 
rule  change  should  coincide  with  the 
effective  date  of  an  amendment  on  book- 
entry  settlement  of  dealer-to-dealer 
transactions."  The  MSRB,  however, 
decided  to  implement  the  rule  change 
on  book-entry  delivery  first,  to  allow 
additional  time  for  some  dealers  to 
make  changes  in  their  clearing 
arrangements  to  accomplish  automated 
comparison.  In  addition,  the  automated 
comparison  system  operated  by  NSCC  is 
being  redesigned.  The  MSRB  believed 
that  additional  time  was  necessary  for 
resolution  of  implementation  issues 
arising  from  this  system  prior  to 
requiring  additional  users  to  participate 
in  a  comparison  system. 

m.  Date  of  Effectivenen  of  the 
Proposed  Rule  Change  and  Timing  for 
CommiMion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  iot  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


"  See  letter  from  Margaret  Sullivan.  Assistant 
Vice  President.  The  First  National  Bank  of  Chicago. 
to  Harold  L.  Johnson.  Deputy  General  Counsel, 
MSRB  (May  26. 1992)  and  letter  from  Mario  P. 
DeAngelo.  Vice  President.  Alex  Brown  ft  Sons,  to 
Harold  L  Jchnsoo,  Deputy  General  Counsel,  MSRB 
(April  29. 1992). 

"See  supra,  note  11.  letter  from  Alex.  Brown  ft 
Sons. 


The  MSRB  requests  that  the 
Commission  approve  the  proposed  rule 
change  without  an  effective  date  and 
allow  the  MSRB  in  the  future  to  file  an 
amendment  to  set  an  effective  date.  The 
MSRB  has  notified  the  industry  that  July 
1, 1993,  is  the  anticipated  effective  date 
for  the  proposed  rule  change.  The 
MSRB,  however,  may  wish  to  delay  this 
date,  depending  on  the  status  of  the 
implementation  of  the  redesigned  bond 
comparison  system  by  NSCC.  The 
MSRB  believes  that  a  smooth 
implementation  of  the  proposed  rule 
change  would  be  best  accomplished 
after  the  industry  has  adjusted  to  the 
redesigned  bond  comparison  system. 
The  MSRB  understands  at  this  time  that 
the  redesigned  bond  comparison  system 
currently  is  in  testing  and  that  it  is 
projected  to  be  operational  by  the 
summer  of  1993. 

rv.  Solicitation  of  Commenta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  prop>osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  MSRB.  All  submissions 
should  refer  to  the  File  No.  SR-MSRB- 
93-06  and  should  be  submitted  by  June 
1,1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

JonaHuB  G.  KaU, 

Secretary. 

[FR  Doc  93-11110  Filed  S-10-93:  8:45  am] 
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(RdMM  No.  34-32264;  FMt  No.  SR-NASO- 
93-7] 

S«if-R«gulatory  Organlzatlone; 
NationeJ  AMOdatton  of  S«curttiM 
Dealers,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Cttartge  to  Section  3 
of  Part  II  to  Schedule  0  of  the  NASD 
By-Law*  Relating  to  Initial  Inclusion 
Requirements 

May  4, 1993. 

On  March  15, 1993.  the  National 
Association  of  Securities  Dealers,  Inc. 
(NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change '  pursuant  to 
'•action  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19t>-4  thereunder.^  The  rule  change 
a.nends  section  3  of  Part  11  to  Schedule 
D  of  the  NASD  By-Laws*  relating  to 
initial  inclusion  requirements. 

Under  the  rule  as  amended.  non- 
Nasdaq  System  entities  which  merge, 
consolidate,  or  enter  into  other  types  of 
acquisitions  '  (hereinafter  collectively 
referred  to  as  "combine")  with  Nasdaq 
System  '  entities  must  satisfy  the 
Nasdaq  initial  inclusion  criteria  and  not 
the  Nasdaq  maintenance  criteria.  The 
rule  change  applies  where  Nasdaq 
System  entities  combine  with  non- 
Nasdaq  System  entities,  resulting  in  a 
change  in  control  and  either  a  change  in 
business  or  change  in  financial  structure 
of  the  surviving  Nasdaq  System  entity. 
Under  these  circumstances,  the  rule 
change  will  require  Nasdaq  SmallCap 
issuers  to  comply  with  all  applicable 


'  The  NASD  ameaded  the  proposed  rule  change 
twice;  once  subsequent  lo  Its  original  fili.ng  on 
February  17, 1993.  and  once  subeequent  to  the 
Commission't  notice  in  the  Federal  RagiMer  on 
March  29.  1993.  The  BrsI  amendment  clanPied  the 
initial  inclusion  criteria  applicable  to  Na.tdaq 
National  Market  System  ("Nasdaq/NMS")  Issuers 
dad  clarified  the  distinction  among  Nasdaq 
SmallCap  Market  ("Nasdaq  SmallCap")  securities. 
Nasdaq/NMS  securities  and  non-Nasdaq  securities. 
The  second  amendment  was  a  minor  technical 
amendment,  the  text  of  which  may  be  examined  in 
the  Commisaion's  Public  Reference  Room.  Set  letter 
from  Suzanne  E.  Rothtvell,  Associate  General 
Counsel,  NASD,  to  Selwj-n  Nolelovltx.  Branch 
Chief.  SEC  dated  April  29,  1993. 

M5USC78s(b)(l)(1988). 

'  17  CFR  240.196-4  (1992). 

*  NASD  Manual.  Schedules  to  the  By-Laws. 
Schedule  D.  Part  0,  Sec  3.  (CCH)  1 1805. 

*  For  purpoaes  of  this  rule,  the  phrase  "meiger. 
consolidation,  or  other  type  of  acquisition"  is 
intended  to  be  broadly  interpreted  lo  encompass 
most  business  combinations. 

*  The  Nasdaq  System  is  comprised  of  both  Nasdaq 
SmallCep  and  Nasdaq/NMS  securitiea.  Initial 
inclusion  requirements  for  Nasdaq  SmallCap 
issuers  are  contained  in  Part  n  of  Schedule  D  to  the 
NASD  By-Laws.  )^lasdaq/NMS  issuers  must  comply 
with  both  Nasdaq  SmallCap  initial  inclusion 
requirements  contained  in  Pari  I]  and  the  Nasdaq/ 
NMS  Initial  Inclusion  requirements  contained  in 
Pari  in  of  Schedule  D. 


requirements  for  initial  inclusion  under 
Part  n  to  Schedule  D.  and  Nasdaq/NMS 
issuers  to  comply  with  all  applicable 
requirements  for  initial  Inclusion  under 
Parts  II  and  in  to  Schedule  D. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  issuance  of 
a  Commission  release  (Securities 
Exchange  Act  Release  No.  32036,  March 
23, 1993)  and  by  publication  in  the 
Federal  Register  (58  PR  16560,  March 
29,  1993).  No  comments  were  received 
in  response  to  the  Commission  release. 
This  order  approves  the  proposed  rule 
change. 

As  the  NASD  indicated  in  its  rule 
filing,  since  the  new  Nasdaq  SmallCep 
maintenance  requirements  became 
effective  March  2. 1992.'  the  NASD  has 
noted  a  marked  increase  in  the 
combination  of  Nasdaq  SmallCap 
companies  with  non-Nasdaq  System 
companies.  A  number  of  these 
transactions  involve  "backdoor  listings" 
where  a  Nasdaq  SmallCap  issuer  failing 
to  satisfy  the  Nasdaq  SmallCap 
maintenance  requirements  sells  itself 
and  Its  listing  on  Nasdaq  SmallCap  to  a 
non-Nasdaq  System  company  in  a 
reverse  merger  transaction,  leaving  the 
securities  of  the  Nasdaq  SmallCap  issuer 
outstanding.  Upon  combining  with  the 
Nasdaq  SmallCap  issuer,  the  non- 
Nasdaq  System  company  has  effectively 
included  its  securities  In  the  Nasdaq 
SmallCap  Market  without  having  to 
satisfy  the  Nasdaq  SmallCap  initial 
inclusion  requirements.  The  non- 
Nasdaq  System  company  favors  this 
arrangement  because  the  Nasdaq  initial 
inclusion  criteria  are  more  stringent 
than  the  maintenance  criteria." 

The  NASD  has  noted  that  in  these 
backdoor  listings,  the  Nasdaq  SmallCap 
issuer  often  has  minimal  assets  and/or 
operations  while  the  non-Nasdaq 
System  company  often  has  a  more 
substantial  asset  base  and  some  type  of 
ongoing  business.  The  NASD's  review  of 
these  combinations  also  demonstrates 
that  most  backdoor  listings  are 
characterized  by  a  change  of  control  and 
change  in  the  business  of  the  surviving 
issuer,  or  by  a  change  in  control  and 
change  in  the  financial  structure  of  the 
surviving  issuer.  Thus,  where  the  NASD 
staff  determines  that  a  combination 
between  a  Nasdaq  SmallCap  issuer  or 
Nasdaq/NMS  issuer  and  a  non-Nasdaq 
System  entity  has  the  characteristics  of 
a  backdoor  listing,  the  NASD's  rule  will 


require  the  newly  formed  entity  to 
comply  with  the  applicable  initial 
inclusion  criteria  in  the  Nasdaq  System; 
for  purposes  of  this  rule,  the  NASD  will 
define  the  term  "entity"  to  include 
domestic  and  foreign  corporations  and 
limited  partnerships. 

Section  3(f)  of  Part  II  to  Schedule  D 
of  the  NASD  By-Laws  will  now  require 
Nasdaq  SmallCap  issuers  to  comply 
with  all  applicable  requirements  for 
initial  inclusion  under  Part  11  to 
Schedule  D  and  require  Nasdaq/NMS 
issuers  to  comply  with  all  applicable 
requirements  for  initial  inclusion  in  the 
Nasdaq  System  "  in  the  event  that  the 
issuer  combines  with  a  non-Nasdaq 
System  entity,  which  results  in  a  change 
in  control  and  either  a  change  in 
business  or  change  in  the  financial 
structure  of  the  Nasdaq  SmallCap  or 
Nasdaq/NMS  issuer.  NASD  staff  provide 
determinations  regarding  issuer 
compliance  with  Nasdaq  SmallCap  and 
Nasdaq/NMS  qualifications  criteria, 
which  staff  determinations  are  subject  to 
appeal  pursuant  to  Article  IX  of  the 
NASD's  Code  of  Procedure.  For 
purposes  of  this  rule,  a  determination 
that  there  was  a  "change  of  control" 
would  require  a  staff  review  of  both 
direct  and  indirect  equity  ownership 
and  control,  as  well  as  the  composition 
of  the  issuer's  board  of  directors.  A 
determination  that  a  "change  of 
bi/siness"  had  occurred  would  be  based 
on  a  staff  review  of  the  issuer's  periodic 
disclosure  statements  including  both  the 
issuer's  own  description  of  its  business 
and  its  financial  statements.  A 
determination  that  there  was  a  "change 
in  the  financial  structure"  would 
require  a  staff  review  of  the  company's 
financial  statement,  including  but  not 
limited  to  a  determination  of  significant 
change  in  the  issuer's  assets, 
capitalization,  debt  structure  or  revenue. 

This  rule  change  also  adds  the  phrase 
"or  other  type  of  acquisition"  to  the  first 
sentence  of  section  3(f)  to  Part  II  of 
Schedule  D  the  NASD  By-Laws  to 
conform  with  new  language  contained 
in  the  rule  chan^. 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  anti  regulations 
thereunder  applicable  to  the  NASD, 
inciading  the  requirements  of  section 


'  Securitias  Exchange  Act  R«ieas«  No  29638 
(August  30. 1991).  se  FR  44108  (September  6. 
1991). 

*  For  a  complete  comparisoo  of  the  Nasdaq 
SmallCap  initial  inclusion  and  maintenance 
criteria,  see  NASD  Manual.  Schedules  lo  the  By- 
Uws.  Schedule  D,  part  II,  Sec.  1(c).  (CCH)  11803. 


*  As  note  din  Footnote  6  to  this  approval  order, 
the  Nasdaq  System  Is  comprised  of  both  Nasdaq 
SmallCap  and  Nasdaq/NMS  securities.  To  comply 
«vith  initial  inclusion  criteria  in  the  Nasdaq  System. 
Nasdaq/NMS  issuers  must  comply  with  Sections  1, 
2.  3  and  5  of  Pari  DQ  to  Schedule  D  of  the  NASD 
By-Laws  and  with  all  applicable  initial  inclusion 
criteria  contained  under  Part  n  lo  Schedule  D  of  the 
NASD  By-Laws, 


IMI 


15A(b)(6)  of  the  Act.»°  Section  15A(b)(6) 
requires,  in  part,  that  the  rules  of  the 
NASD  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  protect  investors  and  the  public 
interest.  This  rule  change  requires  a 
Nasdaq  SmallCap  or  Nasdaq/NMS 
issuer  to  comply  with  all  applicable 
initial  inclusion  requirements  in 
connection  with  a  combination  with  a 
non-Nasdaq  System  issuer  if  NASD  staff 
determine  that  there  has  been  a  change 
of  control  and  either  a  change  in  the 
business  or  change  in  the  financial 
structure  of  the  surviving  issuer  of  the 
business  combination.  Initial  inclusion 
requirements  of  the  Nasdaq  System 
provide  protection  for  investors  and  the 
public  interest,  and  concern  has  been 
raised  regarding  backdoor  listings, 
wherein  a  non-Nasdaq  System  entity 
may  avoid  the  initial  inclusion 
requirements  of  the  Nasdaq  System  by 
purchasing  the  listing  of  a  Nasdaq 
System  issuer.  This  rule  change  protects 
investors  and  the  public  interest  by 
eliminating  such  backdoor  listings. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASI>-93-7 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

loiuuhan  G.  Katz. 

Secretary. 

IFR  Doc  93-11109  Filed  5-10-93;  8:45  am) 
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[InvMHTMnt  ComfMny  Act  Ret.  No.  1»452; 
811-4095] 

AMociated  Planners  Stock  Fund,  Inc.; 
Application  for  Deregistratlon 

May  4, 1993. 

AOENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  ("Act"). 


APPLICANT:  Associated  Plaiuiers  Stock 
Fund,  Inc. 

«)ELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPUCATK)N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 


'•l.'5U.S.C78o-3(b)(6). 
"  17  CTR  2O0.3O-3(aXl2). 


FUNG  DATE:  The  application  on  Form 
N-8F  was  filed  on  February  6. 1993  and 
amended  on  April  16, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARS4Q:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  1. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  11  Greenway  Plaza.  Suite 
1919.  Houston.  Texas  77210-4333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton.  Staff  Attorney,  at 
(202)  272-5287.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  organized  as  a 
corporation  under  the  laws  of  the  State 
of  Texas  on  July  19. 1984.  Applicant  is 
registered  as  an  open-end  diversified 
management  investment  company 
under  the  Act.  On  August  20,  1984. 
applicant  filed  a  notification  of 
registration  under  section  8(a)  of  the 
Act.  On  August  21. 1984.  applicant  filed 
a  registration  statement  under  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act.  The  registration  statement 
became  effective  on  November  1, 1984, 
and  the  initial  public  offering  of 
applicant's  shares  commenced 
immediately  thereafter. 

2.  At  a  meeting  held  on  January  14, 
1987,  the  Board  of  Directors  of  applicant 
approved  an  Agreement  and  Plan  of 
Merger  (the  "Plan"),  which  provided  for 
the  merger  of  applicant  into  Associated 
Planners  Stock  Fund  (the  "Fund"),  a 
series  of  Associated  Planners 
Investment  Trust,  a  registered 
management  investment  company 
organized  as  a  Massachusetts  business 
trust. 


3.  On  March  16. 1987.  applicant  filed 
proxy  materials  with  respect  to  its 
annual  meeting  of  shareholders.  These 
materials,  which  were  mailed  on  March 
9, 1987  to  all  shareholders  of  record, 
described  the  Plan  and  the  transactions 
contemplated  by  the  Plan.  The 
shareholders  of  applicant  approved  the 
Plan  at  the  annual  meeting  held  on  May 
22. 1987. 

4.  On  August  21, 19h/ ,  applicant 
transferred  all  of  its  assets,  which  had 
a  value  of  $12,031,021.08,  to  the  Fund. 
In  exchange  for  these  assets,  applicant 
received  an  aggregate  of  673,259.974 
shares  of  the  Fund,  which  was  the 
number  of  shares  of  the  Fund  with  an 
aggregate  net  asset  value  equal  to  the  net 
value  of  the  transferred  assets. 
Applicant  then  distributed  all  such 
shares  of  the  Fund  to  its  shareholders  in 
liquidation  of  their  interests  in 
applicant. 

5.  Applicant  paid  all  expanses 
incurred  in  connection  with  the  Plan. 
These  expenses  totaled  $88,141, 
consisting  of  legal  fees  of  $48,308, 
accounting  fees  of  $22,035,  printing  and 
mailing  fees  of  $15,865.  and 
miscellaneous  fees  of  $1,933. 

6.  By  written  consent  dated  July  11, 
1988,  applicant's  Board  of  Directors 
approved  a  plan  of  liquidation  and 
dissolution.  Applicant  filed  Articles  of 
Dissolution  with  the  Stale  of  Texas  on 
October  20, 1988,  which  became 
effective  on  that  date. 

7.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities,  nor  was  applicant  a  party  to 
any  litigation  or  administrative 
proceeding. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  93-11105  Filed  5-10-93;  845  ami 
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[InvMtment  Company  Act  Ral.  No.  19453; 
812-8292] 

Fixed  Income  Securities,  Inc.,  et  al.; 
Notice  of  Application 

May  4.  1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 


APPLICANTS:  Fixed  Income  Securities. 
Inc.  (the  "Fund").  Municipal  Securities 
Income  Trust  (the  "Trust"),  Federated 
Securities  Corp.  (the  "Distributor"), 
Federated  Investors,  and  any  open-end 
management  investment  company  for 
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which  an  entity  controlling,  controlled 
by,  or  under  common  control  with 
Federated  Investors  in  the  future 
becomes  a  distributor  and  that  operates 
in  a  manner  similar  in  all  material 
respects  to  the  manner  described  in  the 
application.* 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(c)  and  22(d)  and  rule  22c-l. 
SlMMAflY  Of  APPtJCATION:  Applicants 
seeli  a  conditional  order  permitting 
them  to  assess  a  contingent  deferred 
sales  charge  ("CDSC")  on  certain 
redemptions  of  shares,  and  waive  the 
CDSC  under  certain  circumstances. 
FILING  DATE:  The  application  was  filed 
on  March  3, 1993,  and  amended  on 
March  30, 1993  and  April  22, 1993. 
HEAIMNQ  OR  NOTIFICATION  Of  HEAmNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
niceived  by  the  SEC  by  5:30  p.m.  on 
June  1, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants,  Federated  Investors  Tower, 
Pittsburgh,  Pennsylvania  15222-3779. 
FOH  FURTHER  INFORMATKM  CONTACT: 
Courtney  S.  Thornton,  Staff  Attorney,  at 
(202)  272-5287,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulations). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Fund  is  an  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
The  Fund  currently  consists  of  only  one 


'  Lxlsting  InvMlmaot  companiea  for  which  the 
Dislribulur  jerve*  as  dUtxilxilor.  but  that  are  doI 
ivuned  as  applicants,  do  not  presently  Intend  to  rely 
on  ItM  requested  order.  Such  investment  companies 
reserve  the  right,  however,  to  rely  on  the  order  in 
the  hiture  if  they  subsequently  decide  to  impose  • 
CDSC 


portfolio,  but  intends  to  amend  its 
registration  statement  to  offer  an 
additional  portfolio,  the  Multistate 
Municipal  Income  Fund  (the 
"Additional  Portfolio").  The  Fund 
intends  to  implement  the  CDSC 
arrangement  only  with  respect  to  the 
Additional  Portfolio. 

2.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  The  Trust  currently  consists  of 
five  portfolios,  but  proposes  to  file  an 
amendment  to  its  registration  statement 
to  offer  three  additional  portfohos — the 
Florida  Municipal  Income  Fund,  the 
New  Jersey  Municipal  Income  Fund, 
and  the  Texas  Municipal  Income  Fund 
(the  "Proposed  Portfolios,"  and, 
collectively  with  the  Additional 
Portfolio,  the  "Portfolios") — after  receipt 
of  the  CDSC  exemptive  relief.  The  Trust 
proposes  to  implement  the  CDSC 
arrangement  with  respect  to  the 
Proposed  Portfolios  only. 

3.  The  Distributor,  a  registered  broker- 
dealer,  distributes  shares  of  the  Trust 
and  the  Fund.  Federated  Investors,  a 
Delaware  business  trust,  is  the  parent 
company  of  the  Distributor. 

4.  Applicants  propose  to  offer  shares 
of  the  Portfolios  subject  to  a  CDSC  The 
CDSC  would  be  imposed  at  a  rate  equal 
to  a  specified  percentage  of  the  lesser  of 
(a)  the  net  asset  value  of  the  redeemed 
shares  at  the  time  of  purchase  or  (b)  the 
net  asset  value  of  the  redeemed  shares 
at  the  time  of  redemption.  The  CDSC  is 
expected  to  range  from  3%  to  5%  (but 
can  be  higher  or  lower)  on  shares 
redeemed  during  the  first  year  after 
purchase.  The  CDSC  amount  may  be 
reduced  or  eliminated  entirely  for 
purchases  that  exceed  certain  amounts. 
It  is  anticipated  that  the  CDSC  will  be 
reduced  at  a  rote  of  up  to  1%  (but  such 
rate  can  be  higher  or  lower)  per  year 
over  the  applicable  CDSC  period.  It 
currently  is  contemplated  that  the  CDSC 
period  will  be  at  least  three  years,  but 
will  not  exceed  eight  years. 

5.  No  CDSC  will  be  imposed  upon  any 
shares  purchased  prior  to  the  effective 
date  of  the  requested  order. 
Furthermore,  no  CDSC  will  be  imposed 
with  respect  to  (a)  CDSC  shares  acquired 
through  reinvestment  of  income, 
dividends  or  capital  gain  distributions, 
or  (b)  CDSC  shares  held  for  the  duration 
of  the  CDSC  period.  Redemptions  will 
be  processed  in  a  manner  intended  to 
maximize  the  amount  of  redemption 
that  will  not  be  subject  to  a  CDSC.  Thus, 
each  redemption  will  be  assumed  to 
have  been  made  first  from  exempt 
shares  referred  to  in  clauses  (a)  and  (b) 
above,  and  second  through  liquidation 
of  remaining  shares  on  a  first-in,  first- 
out  basis. 


6.  The  amount  and  timing  of  the 
CDSC  may  vary,  but  any  change  in  the 
specified  terms  of  an  operational  CDSC 
arrangement  will  be  disclosed  in  the 
prospectus  of  the  affected  fund.  Any 
such  change  will  not  affect  shares  that 
already  have  been  issued  unless  such 
change  results  in  terms  more  favorable 
to  the  holdera  of  such  shares,  such  as  by 
reducing  the  length  of  the  CDSC  period 
or  the  amount  of  the  CDSC 

7.  Shareholders  of  the  Portfolios  may 
exchange  their  shares  for  shares  of  any 
fund  in  the  same  "group  of  investment 
companies"  as  that  term  is  defined  in 
rule  lla-3.  No  CDSC  will  be  imposed 
on  such  exchanges.  All  such  exchanges 
will  be  effected  in  accordance  with  the 
provisions  of  rule  lla-3. 

8.  Applicants  request  the  ability  to 
waive  the  CDSC  with  respect  to:  (a) 
Redemptions  of  shares  held  by 
directors,  employees,  and  sales 
representatives  (and  their  spouses  and 
children  under  21),  as  applicable,  of  (i) 
The  Portfolios,  (ii)  the  Distributor,  (iii) 
Federated  Investors,  (iv)  any  direct  or 
indirect  wholly  or  partially  owned 
subsidiar>'  of  Federated  Investors  or  the 
Distributor,  (v)  any  partnership  of  which 
Federated  Investors  or  any  direct  or 
indirect,  wholly  or  partially-owned 
subsidiary  of  Federated  Investors  or  the 
Distributor  is  a  general  partner,  (vi)  any 
investment  company  for  which 
Federated  Investors  or  any  direct  or 
indirect,  wholly  or  partially-owned 
subsidiary  of  Federated  Investors  or  the 
Distributor  acts  as  investment  adviser  or 
principal  underwriter,  and  (vii)  any 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.  and  other 
qualified  financial  institutions  that  sell 
shares  of  the  Fund  and  the  Trust 
pursuant  to  a  sales  agreement;  (b) 
redemptions  following  the  death  or 
disability,  as  defined  in  section  72(mM7) 
of  the  Internal  Revenue  Code  of  1986 
(the  "Code"),  of  a  shareholder;  (c) 
redemptions  in  connection  with  a  lump- 
sum or  other  distribution  from  an  IRA, 

a  qualified  retirement  plan  or  a  tax- 
sheltered  annuity  after  the  shareholder 
has  attained  age  59'/^,  as  well  as  any 
redemption  that  results  from  the  tax-free 
return  of  an  excess  contribution 
pursuant  to  section  408(d)  (4)  or  (5)  of 
the  Code,  or  from  the  death  or  disability 
of  the  employee,  as  provided  In  section 
72(m)(7)  of  the  Code;  and  (d) 
involuntary  redemptions  by  a  PortfoUo 
of  shares  in  shareholder  accounts  that 
do  not  comply  with  the  minimum 
balance  requirement. 

9.  A  shareholder  who  has  redeemed 
shares  of  a  Portfolio  may  reinvest  any 
portion  or  all  of  his  redemption 
proceeds  (plus  the  amount  necessary  to 
acquire  a  fractional  share  to  round  oH 


iMI 


his  purchase  to  the  nearest  full  share)  in 
shares  of  that  Portfolio,  provided  that 
the  reinvestment  is  effected  within 
thirty  days  after  such  redemption.  In 
such  instances,  the  amount  of  any  CDSC 
imposed  upon  the  prior  redemption  will 
be  reimbureed  by  the  Distributor  from 
its  own  assets,  credited  to  the 
shareholder's  account  and  reinvested. 

Applicants'  Legal  Ck>nclusion 

Applicants  believe  that 
implementation  of  the  CDSC  in  the 
manner  and  under  the  circumstances 
described  above  would  be  foir  and  in 
the  best  interests  of  the  shareholders  of 
the  Portfohos.  Thus,  the  granting  of  the 
requested  order  would  be  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 
Consequently,  applicants  request  an 
order  of  the  Commission  pursuant  to 
section  6{c)  of  the  Act  for  an  exemption 
from  the  provisions  of  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder  to  the  extent 
necessary  to  permit  the  proposed  CDSC 
arrangement. 

Applicants'  Condition 

As  a  condition  to  the  reque.sted  relief, 
applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonaOian  G.  Katz, 
Secretary. 
IFR  Doc.  93-11107  Filed  S-10-93  845  am) 

BUaJNO  COOK  WIO-Ot-M 
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[InveatHMftt  Company  Act  Raicwa  rto. 
ia4M;  811-6417] 

The  Poland  Fund,  Inc.;  AppHcation 

May  4,  1993. 

AGENCY:  Seciuities  and  Exchange 

Coiamission  {"SEC"). 

ACTION:  Notice  of  application  for 

deregistration  undar  the  Investment 

Company  Act  of  1940  (the  "Ai  t"). 

APWJCAKT:  The  Poland  Fund,  Inc. 
RE'-fVANT  ACT  SCCTION:  Section  8(f). 
SUMMARr  Of  AP#nJCA-nON:  App'icant 
seeks  an  order  declaring  that  it  has 
tea.s(6d  to  be  an  investment  company. 
FK.»Nfi  DATE:  The  apphcation  v,  as  filed 
on  April  20.  1993. 

HIEA«MQ  Oft  MOTinCATION  Of  HEARMO:  An 
order  granting  the  application  will  be 
isi:ued  unless  the  SEC  orders  &  hearing. 
Interested  persons  m^  request  a 
hwiiring  by  writing  to  the  SEC's 


Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
June  1, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant,  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105. 

FOR  fURTHER  INfOflllATION  CONTACT:   . 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3018,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPt^MENTARY  INfORMATlON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end  non- 
diversified  management  investment 
company  incorporated  under  the  laws  of 
the  State  of  New  York.  On  September 
23,  1991,  Applicant  filed  a  Notification 
of  Registration  pursuant  to  section  8(a) 
of  the  Act  on  Form  N-8A.  On  February 
27. 1992.  Apphcant  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act. 

2.  Applicant  never  issued  or  sold  any 
securities. 

3.  Applicant  has  no  shareholders, 
assets  or  liabilities.  Applicant  has  no 
knowledge  of  any  litigation  or 
administrative  proceeding  to  which  it  is 
a  party. 

4.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind-up  its  aSairs. 

For  the  SEC.  by  the  Division  of  Investment 
Manaftement.  under  delegated  authority. 
Jonathan  G.  Katz. 
Secretory 

(FR  Doc.  93-11106  Filed  S-10-93;  8:45  am) 
BiUJNQ  COOC  l01»-0«-M 


OEPARTMEKT  OF  TRANSPORTATION 

Ftdarai  Aviation  Adminiatration 

Noita  Expoaura  Map  Notice;  Rec»(pi  of 
Noiaa  Compatibility  Program  and 
Request  for  Review;  Cincinnati/ 
Northern  Kentucky  International 
Airport,  Covington,  KY 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Kenton  County 
Airport  Board  for  Cinrinnati/Northem 
Kentucky  International  Airport  under 
the  provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150 
are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  re\'iewing  a  proposed 
supplement  to  the  noise  compatibility 
program  that  was  submitted  tor 
Cincinnati/Northern  Kentucky 
International  Airp)ort  under  part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
October  25. 1993. 

EFfECnVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  supplemental 
noise  compatibility  program  in  April  28, 
1993.  The  public  comment  period  ends 
)une  27,  1993. 

fOR  fURTHER  Mf ORMATKM  CONTACT: 
Peggy  S.  Kelley,  Airports  District  Office. 
2851  Directors  Cove.,  suite  «3. 
Memphis,  TN  38131-0301.  901-544- 
3495.  Comments  on  the  proposed  noise 
compatibility  program  supplement 
should  also  be  submitted  to  the  abc  e 
office. 

SUPPLEMENTARY  (NFORMAHON:  This 
notice  announces  that  fho  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Cincinnati/Northern  Kentucky 
International  Airport  are  in  compliance 
with  applicable  requirpments  of  psrt 
150,  effective  April  28,  1993.  Further, 
FAA  is  reviewing  a  proposed 
supplement  to  the  nois«  rompatihihty 
program  for  that  airport  whidi  will  be 
approved  or  disapproved  on  or  before 
October  25.  1993.  This  notice  also 
announces  the  availability  of  this 
supplemental  program  for  public  review 
and  comment. 

Under  section  103  of  t'tia  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referrwd  to  as 
■'the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  mnps 


27764 


Federal  Register  /  Vol.  58.  No.  89  /  Tuesday.  May  11.  1993  /  Notices 


which  use  as  of  the  date  of  submission 
of  such  maps,  a  description  of  projected 
aircraft  operations,  and  the  ways  in 
which  such  operations  will  affect  such 
maps.  The  Act  requires  such  maps  to  be 
developed  in  consultation  with 
interested  and  affected  parties  in  the 
local  community,  government  agencies, 
and  persons  using  the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150. 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Kenton  County  Airport  Board 
submitted  to  the  FAA  on  November  13, 
1992,  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  Cincinnati/Northern 
Kentucky  International  Airport 
Supplemental  part  150  Noise 
Compatibility  Study,  March  1992- 
October  1992.  These  maps  were  first 
submitted  for  review  November  13, 

1992.  It  was  requested  that  the  FAA 
review  this  material  and  the  noise 
exposure  maps,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a 
supplement  to  the  noise  compatibility 
program  under  section  104(b)  of  the  Act. 
The  Kenton  County  Airport  Board 
submitted  a  Report  entitled  "Re- 
evaluation  of  Recommended  Runway 
18R  Straight-Out  Departure  Procedure" 
and  the  "Cincinnati/Northern  Kentucky 
International  Airport  FAR  part  150 
Supplemental  Study  Errata"  March  9, 

1993,  to  be  included  in  the  part  150 
Supplemental  Study. 

i  he  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Kenton 
County  Airport  Board.  The  specific 
maps  submitted  and  under 
consideration  are  the  Noise  Exposure 
Map-Current  Conditions  and  the  Official 
1997  Noise  Exposure  Map.  The  FAA  has 
determined  that  these  maps  for 
Qndnnati/Northem  Kentucky 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  April  28, 
1993.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 


not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under,  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  nas  formally  received  the 
part  150  supplemental  noise 
compatibility  program  for  Cincinnati/ 
Northern  Kentucky  International 
Airport,  also  effective  on  April  28, 1993. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  October  25, 
1993. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  ractors.  All 


comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed 
supplemental  noise  compatibility 
program  are  available  for  examination  at 
the  following  locations. 
Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  room 

617,  Washington.  DC  20591 
Federal  Aviation  Administration, 

Airports  District  Office,  2851 

Directors  Cove,  siiite  #3,  Memphis. 

TN  38131-0301 
Mr.  Robert  Holscher.  Director  of 

Aviation;  Cincinnati/Northern 

Kentucky  International  Airport, 

Covington,  Kentucky 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  MFORMAT10N 
CONTACT. 

Issued  in  Memphis  Airports  District  Office 
April  28. 1993. 

BiUyl.Langley, 

Manager,  Airports  District  Office.  Southern 
Begion. 

[PR  Doc.  93-11090  Filed  5-10-93;  8:45  am) 
BiLUNa  cooe  mio-is-m 


R«c«ipt  of  NoiM  Compatibility 
Program  and  Request  for  Reviaw; 
Meiboume  Regional  Airport, 
Rtoibourne,  FL 

AQENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMURY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Meiboume  Regional 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  "the  Act")  and 
14  CFR  part  150  by  the  Meiboume 
Airport  Authority,  Meiboume,  Florida. 
This  program  was  submitted  subsequent 
to  a  determination  by  FAA  that  the 
associated  noise  exposure  maps 
submitted  under  14  CFR  part  150  for 
Meiboume  Regional  Airport  were  in 
compliance  with  applicable 
requirements  effective  June  30. 1992. 
The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  October  23, 
1993. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  its  review  of  the  associated  noise 
compatibility  program  is  April  26. 1993. 
The  public  comment  period  ends  June 
25, 1993. 


IMI 


a: 


FOR  FUfTTNER  MRWMATKM  CONTACT: 
Mr.  Tommy  J.  Pickering.  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office.  9677  Tradeport 
Drive,  suite  130,  Orlando.  Florida 
32827-5397,  (407)  64»-«583.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUI»Pt.EM£KTARY  MFOMIATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Melbourne 
Regional  Airport  which  v«ll  be 
approved  or  disapproved  on  or  before 
October  23,  1993,  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatibie  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatibie  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Melbourne  Regional  Airport,  also 
effective  on  April  26,  1993.  It  was 
requested  that  the  FA.\  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  October  23. 
1993. 

The  FAA's  detailed  evahiation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatibie  land 
uses  and  preventing  the  introduction  of 
additional  noncompatibie  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
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comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  folloviring  locations: 
Federal  Aviation  Administration. 
Orlando  Airports  District  Office,  9677 
Tradeport  Drive,  suite  130,  Orlando. 
Florida.  32827-5397 
Mr.  Edward  L.  Foster,  Director  of 
Aviation.  Melbourne  Airport 
Authority,  One  Air  Terminal 
Parkway,  suite  220,  Melbourne, 
Florida  32901-1888. 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  MfORMATKM 
COWTACT. 

Issued  in  Oilando.  Florida,  April  26. 1993. 

W.  Dean  Stringer, 

Assistant  Manager.  Orlando  Airports  District 
Office. 

IFR  Doa  93-11093  Filed  S-10-93;  8:45  am) 

HLUNQ  COOC  4M0-tS-ll 


Intent  To  Prepare  an  Environmental 
Document  and  To  Conduct 
Environmental  Scoping  at  Greater 
Rockford  Airport,  Rockford,  IL 

AGENCY:  Federal  Aviation 

Administration,  Department  of 

Transportation. 

ACnON:  Notice  of  correction  of 

addresses. 

SUMMARY:  This  notice  corrects  the 
addresses  previously  published  in  the 
Federal  Register  April  22, 1993.  (58  FR 
21622)  for  two  public  scoping  meetings 
for  development  proposed  at  Greater 
Rockford  Airport  to  be  held  in  Rockford, 
Illinois,  on  May  26. 1993.  The  date  and 
times  remain  unchanged.  However,  the 
addresses  for  the  Boani  Room  and 
Lobby  were  transposed.  The  notice 
should  now  read  that  the  first  meeting 
will  be  held  between  1  p.m.  and  3  p.m. 
for  Federal,  state  and  local  agencies  in 
the  Greater  Rockford  Airport  Authority 
Board  Room.  3600  Airport  Drive. 
Rockford.  Illinois.  The  second  meeting 
will  be  held  from  6  p.m.  to  8  p.m.  for 
other  interested  parties  at  the  Greater 
Rockford  Airport  Terminal  Building, 
Lobby.  2  Airport  Circle.  Rockford. 
Illinois. 

Issued  in  Des  Plaines.  Iliinoii,  on  April  28. 
1993. 

Louie  H.  Yetae. 

Manager.  Chicago  Airports  District  Office, 
FAA.  Great  Lakes  Region. 

IFR  Doc.  93-11095  Filed  S-10-93;  8:45  am] 

BMXMQ  COOC  4»ie-1»-M 


Reeeerch,  Engineering  and 
Development  Advleory  Committee, 
Open  Syateme  Development 
Subcommittee;  Meetlnga 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  {Pub. 
L  92-362;  5  U.S.C  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Open 
Systems  Development  Subcommittee  of 
the  Federal  Aviation  Administration 
Research.  Engineering  and  Development 
Advisory  Committee  to  be  held 
Wednesday,  June  23.  1993.  at  1  p.m. 
The  meeting  will  take  place  at  TRW, 
12900  Federal  Systems  Park  Drive, 
Fairfax.  VA  22033.  in  Conference  Room 
7150-C 

The  agenda  for  this  meeting  will 
include:  discussing  the  charter  for  the 
subcommittee;  organizing  the  effort  to 
develop  a  report  and  recommendations; 
determining  presentations/topics  to  be 
reviewed;  scheduling  overview  briefings 
to  define  the  dimension  of  the  problem, 
and  providing  an  opportunity  for  public 
comment. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Subcommittee 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or  plan 
to  access  the  building  to  attend  the 
meeting  should  contact  Mrs.  Eleanor 
Dex  at  TRW,  telephone  (703)  968-1700. 

Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC.  on  May  3, 1993. 
Martin  T.  Ponsky. 

Executive  Director.  Besearch.  Engineering  and 

Development  Advisory  Committee. 

IFR  Doc.  93-11092  Filed  5-10-93;  845  ami 

BlUJNa  COOE  4«10-tS-M 


Intent  To  Rule  on  Application  To 
Impoae  a  Paaaenger  Facility  Charge 
(PFC)  et  Walla  Walla  Regional  Airport. 
Walla  Walla,  WA 

agency:  Federal  AviaUon 
Administration  (FFA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Walla 
Walla  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  LX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 
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DATES:  Comments  must  be  received  on 
or  before  June  10, 1993. 
AOOAE8SE8:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO,  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  suite  250, 
Renton.  WA  98055-^056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Port  of 
Walla  Walla.  Walla  Walla,  Washington, 
at  the  following  address:  Route  4,  Box 
173;  Walla  Walla,  Washington  99362. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Port  of  Walla 
Walla,  under  $  158.23  of  part  158. 
FOR  FIMTHER  INFOftMATK)N  COMTACT:  Ms. 
Mary  Vargas,  (206)  227-2660,  Seattle 
Airports  District  Office,  SEA-ADO, 
Federal  Aviation  Administration,  1601 
Lind  Avenue  SW.,  suite  250.  Renton, 
Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Walla  Walla  Regional  Airport, 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  3, 1993,  the  FAA  determined 
that  the  appUcation  to  impose  a  PFC 
submitted  by  the  Port  of  Walla  Walla 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  3, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1, 1993. 

Proposed  charge  expiration  date:  July 
31,2014. 

Total  estimated  PFC  revenue: 
$1,187,280.00. 

Brief  description  of  proposed  project: 
19.000±  square  foot  passenger  terminal 
building  with  all  associated 
infrastructure. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  (ATCO/CAC). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 


Federal  Aviation  Administration, 
Northwest  Mountain  Region.  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Walla  Walla 
Regional  Airport. 

Issued  in  Renton,  Washington,  on  May  3, 
1993. 

David  A.  Field, 

Acting  Manager,  Airports  Division,  Northwest 
Mountain  Region. 
{FR  Doc.  93-11091  Filed  S-10-93:  8:45  am) 

MUMQ  COM  4ei»-1S-M 


NaUonal  Highway  Traffic  Safaty 
Admlniatration 

Diacretionary  Cooparativa  Agraemant 
to  Foatar  tha  Davaiopmant,  Evaluation, 
and  Oapioymant  of  Colllaion 
Avoidanca  Syatama 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Annoimcement  of  discretionary 
cooperative  agreement  to  foster  the 
development,  evaluation,  and 
deployment  of  collision  avoidance 
systems. 

SUMMARY:  NHTSA  announces  this 
discretionary  cooperative  agreement 
program  to  support  collision  avoidance 
system  research  studies  and  solicits 
applications  for  projects  under  this 
program. 

DATE:  Apphcations  must  be  received  on 
or  before  June  25, 1993. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Joseph  Belfiore,  400  Seventh 
Street,  SW.,  room  5301,  Washington,  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-93-R-07244  and  identify  the 
priority  program  area  for  which  the 
application  is  submitted.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Joseph  Bemore,  Office  of 
Contracts  and  Procurement,  at  (202) 
366-6011.  Programmatic  questions 
relating  to  this  cooperative  agreement 
program  should  be  directed  to  John  J. 
Ference,  Office  of  Crash  Avoidance 
Research  (NRD-51),  National  Highway 
Traffic  Safety  Administration,  400 


Seventh  Street,  SW.,  room  6220, 
Washington.  DC  20590;  phone:  (202) 
366-0168. 

SUPPI^MENTARY  MFORMATKM: 

Background  and  Objectives 

The  NHTSA  has  the  responsibility  to 
devise  strategies  to  reduce  the  number 
of  motor  vehicle  collisions  and  to  save 
lives  and  reduce  injuries  and  property 
damage  through  the  prevention  and 
reduction  in  severity  of  motor  vehicle 
collisions.  The  NHTSA  Office  of  Crash 
Avoidance  Research  conducts  and 
manages  research  intended  to:  Analyze 
driver-vehicle  interaction,  identify 
specific  vehicle  designs,  components,  or 
parameters  associated  with  driver 
performance  errors  and  resulting 
collisions,  and  develop  and  evaluate 
vehicle-based  collision  avoidance 
countermeasure  concepts  and  devices. 

The  importance  of  NHTSA's  role  in 
the  field  of  Intelligent  Vehicle  Highway 
Systems  (IVHS)  was  noted  in  the  report 
of  the  Senate  Committee  on 
Appropriations: 

The  Committee  believes  that  assessing  the 
capabilities  of  the  technology  being 
developed  to  improve  safety  and  to  assist  in 
its  development  and  application  should  be  a 
priority  for  NHTSA  research.  The  early 
implementation  of  collision  avoidance 
systems  including  such  technology  as  radar 
waming/braicing,  blind  spot  monitoring, 
driver  performance  monitoring,  infirared 
imaging  for  night  vision  enhancement,  and 
adaptive  cruise  control  will  yield  a  major 
payoff  in  the  long  term  because  of  the 
cumulative  effect  that  accnies  as  more 
vehicles  are  equipped.  It  is  also  important  for 
NHTSA  to  work  in  partnership  with 
technology  developers  and  States  to  develop 
innovative  demonstrations  of  safety  systems.^ 

In  accordance  with  NHTSA  research 
priorities  and  program  direction 
outlined  above,  the  purpose  of  this 
cooperative  agreement  program  is  to 
foster  the  development,  evaluation,  and 
deployment  of  collision  avoidance 
enabUng  technologies,  products,  and 
systems  and  to  expand  the  knowledge 
base  of  collision  avoidance  as  a  result  of 
the  studies  conducted. 

The'focus  of  this  cooperative  research 
■  effort  is  to  study  and  evaluate  collision 
avoidance  systems  under  development 
or  investigation,  identify  areas  which 
are  amenable  to  improvement,  conceive/ 
develop  prototype  systems 
demonstrating  the  collision  avoidance 
improvements  achieved,  and  provide  a 
reliable  basis  for  production  cost  to 
achieve  the  improvements. 


*  Report  102-14a,  Departmant  of  Transportation 
and  Related  Ageods*  Appropriations  Bill,  dated 
September  12,  1991.  (Note:  Intarsated  parties  are 
responsible  for  locating  refareoces  cited  in  this 
announcement;  reprints  are  not  available  from 
NHTSA.I 


IMI 


Federal  Regigter  /  Vol.  58,  No.  89  /  Tuesday.  May  11,  1993  /  Notices  27767 


Applicants  should  identify  the 
priority  program  area(s)  which  their 
proposed  research  projects  would 
address.  Program  areas  of  current 
interest  include,  but  are  not  limited  to. 
ihe  following: 

(a)  Application  of  advanced 
technologies  to  prevent  roadway 
departure  collisions. 

(b)  Application  of  advanced 
technologies  to  improve  collision 
avoidance  during  lane  change,  merging, 
and  backing  maneuvers. 

(c)  Application  of  advanced 
technologies  to  prevent  and  decrease  the 
severity  of  rear-end  collisions,  e.g.. 
adaptive  cruise  control. 

(a)  Application  of  advanced 
technologies  to  improve  visibility 
during  nighttime  and  inclement 
weather. 

The  above  list  of  potential  program 
areas  constitute  only  a  sampling  and 
applicants  are  encouraged  to  suggest 
from  these  and  others  those  which  are 
believed  by  the  applicant  to  provide  the 
potential  for  practical  improvement  of 
collision  avoidance  systems  being 
studied  or  investigated  and  are  most 
amenable  to  the  special  skills  and 
experience  of  the  applicant. 

NHTSA  Involvement 

The  NHTSA.  Office  of  Crash 
Avoidance  Research,  will  be  involved  in 
all  activities  undertaken  as  part  of  this 
cooperative  agreement  program  and 
will: 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  to  be 
designated  as  the  Contracting  Officer's 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement,  and  to  coordinate  activities 
between  the  organization  and  NHTSA; 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR. 
This  shall  include  collision  data  from 
state  and  national  accident  databases, 
and  human  factors  data  that  may  be  of 
use  in  supporting  research  efforts; 

3.  Provide  liaison  with  other 
government  agencies  and  organizations 
as  appropriate;  and 

4.  Help  expand  the  knowledge  base  of 
collision  avoidance  systems  and 
enabling  technologies  by  publishing 
nonproprietary  information  developed 
at  Government  expense  In  the  scientific 
literature,  thus  making  it  available  to  all 
organizations  involved  in  research  and 
product  development  in  this  area. 

Period  of  Support. 

The  research  and  development  effort 
described  in  this  notice  may  be 


supported  through  the  award  of  a 
cooperative  agreement.  NHTSA  reserves 
the  right  to  make  multiple  cooperative 
agreement  awards  for  the  effort 
described  in  this  notice  depending  on 
the  merits  of  the  applications  received 
and  the  amount  of  Federal  funding 
available.  Contingent  on  the  availability 
of  funds  and  satisfactory  performance, 
cooperative  agreement(s)  will  be 
awarded  to  eUgible  organization(s)  for 
project  periods  of  up  to  5  years.  It  is 
currently  intended  that  no  cooperative 
agreement  awarded  as  a  resuh  of  this 
notice  shall  exceed  $300,000  per  year. 

Eligibility  Requirements 

To  be  eligible  to  participate  in  this 
cooperative  agreement  program,  an 
applicant  must  be  a  for-profit  business 
organization  (small  or  large),  a  non- 
profit organization,  or  an  educational 
institution.  Regardless  of  the  type  of 
organization  applying  for  Federal 
funding  assistance,  no  fee  or  profit  will 
be  allowed. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  two  copies  of  its 
application  package  to:  National 
Highway  Traffic  Safety  Administration, 
Office  of  Contracts  and  Procurement 
{NAI>-30),  ATTN:  Joseph  Belfiore.  400 
Seventh  Street,  SW.,  room  5301, 
Washington,  DC  20590.  Only  complete 
application  packages  received  on  or 
before  June  15, 1993  shall  be 
considered.  Submission  of  three 
additional  copies  will  expedite 
processing,  but  is  not  required.  The 
applicant  shall  specifically  identify  any 
information  in  the  application  which  is 
to  be  treated  as  proprietary,  in 
accordance  with  the  procedures  of  49 
CFR  part  512.  Confidential  Business 
Information. 

Application  Contents 

The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev.  4-68,  including  424A  and 
424B),  with  the  required  information 
filled  in  and  the  certified  assurances 
included.  While  the  Form  424-A  deals 
with  budget  information,  and  Section  B 
identifies  budget  categories,  the 
available  space  does  not  permit  a  level 
of  detail  which  is  sufficient  for  a 
meaningful  evaluation  of  proposed 
costs.  A  supplemental  sheet  should  be 
provided  which  presents  a  detailed 
breakdown  of  the  proposed  costs,  as 
well  as  the  costs  which  the  applicant 
proposes  to  contribute  in  support  of  this 
effort. 

Applicants  shall  include  a  program 
narrative  statement  which  addresses  the 
following: 


1.  A  description  of  the  research  to  be 
pursued  which  addresses: 

a.  The  objectives,  goals,  anticipated 
outcomes,  and  development  efforts  fha« 
will  be  undertaken  as  part  of  the 
proposed  research  effort; 

b.  The  impact  the  proposed  research 
effort  will  have  on  fostering  the 
competitiveness  of  the  United  States 
Tv^S  industry  in  national  and 
international  markets; 

c.  The  primary  collision  type  being 
addressed  which  will  be  most  probably 
benefitted,  the  potential  of  the  proposed 
research  effort  accomphshments  to 
make  a  significant  contribution  to  the 
deployment  of  collision  avoidance 
systems  and  the  potential  for  improving 
the  rate  of  deployment  of  proven 
collision  avoidance  technology; 

d.  The  size  of  the  collision  type  being 
addressed,  and,  if  applicable,  th^ 
estimated  effectiveness  in  reducing 
consequences  such  as  bodily  injury, 
fatalities,  property  damage,  traffic 
delays,  and  congestion  and  the 
proposed  measures  of  effectiveness  and 
methods  of  estimating  impacts. 

2.  The  proposed  program  director  and 
other  key  parsonnel  identified  for 
participation  in  the  proposed  research 
effort,  including  a  description  of  their 
qualifications  and  their  respedivp 
organizational  responsibilities. 

3.  A  description  of  the  test  facilities 
and  equipment  currently  available  or  to 
be  obtained  for  u.se  in  the  conduct  of  the 
proposed  research  effort. 

4.  A  description  of  the  applicant's 
previous  experience  or  on-going 
research  program  that  is  related  to  this 
proposed  research  effort. 

5.  A  detailed  schedule  and  budget  for 
the  proposed  research  effort.  Including 
the  cost-sharing  contribution  proposed 
by  the  applicant,  as  well  as  any 
additional  financial  commitments  made 
by  other  sources. 

6.  A  detailed  statement  of  any 
technical  assistance  which  the  applicant 
may  require  of  NHTSA  in  order  to 
successfully  complete  the  proposed 
research  effort. 

Application  Review  Process  and 
Criteria 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  the 
information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee. 
The  applications  will  be  evaluated  using 
the  following  criteria: 

1.  The  applicant's  understanding  of 
the  pur{>ose  and  unique  problems 
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represented  by  the  research  ob)ectives  of 
this  cooperative  agreement  proersm  as 
evidenced  in  the  description  oftheir 
proposed  project.  The  impact  the 
proposed  research  effort  tvill  have  on 
fostering  the  competitiveness  of  the 
United  States  IVHS  industry  in  national 
and  international  markets  will  also  be 
evaluated.  Specific  attention  shall  be 
placed  upon  the  applicant's  stated 
proposea  development  effort 

2.  The  potential  of  the  proposed 
research  effort  accomplishments  to 
make  a  significant  contribution  to  the 
deployment  of  collision  avoidance 
systems  and  the  potential  for  improving 
the  rate  of  deployment  of  proven 
collision  avoidance  technology  will  be  a 
primary  con«!deration.  The  size  of  the 
collision  type  being  addressed,  and,  if 
applicable,  the  estimated  effectiveness 
in  reducing  consequences  such  as 
bodily  injury,  fatalities,  property 
damage,  traffic  delays,  and  congestion 
and  the  proposed  measures  of 
effectiveness  and  methods  of  estimating 
impacts  will  also  be  evaluated. 

3.  The  technical  and  financial  merit  of 
the  proposed  research  effort,  including 
the  feasibility  of  approach,  practicality, 
planned  methodology,  and  anticipated 
results.  Financial  merit  will  be 
estimated  by  the  cost  of  the  cooperative 
agreement  to  be  borne  by  NHTSA 
compared  to  the  resources  that  would  be 
contributed  by  the  applicant  and  other 
sources  relative  to  the  potential 
reduction  in  the  number,  severity,  and 
consequences  of  motor  vehicle 
collisions  such  as  bodily  injury, 
fatalities,  property  damage,  traffic 
delays,  and  congestion  that  might  result 
from  accomplishment  of  the  proposed 
research  effort. 

4.  The  adequacy  and  availability  of 
relevant  test  facilities  and  equipment 
identified  to  accomplish  the  proposed 
research  effort 

5.  The  adequacy  of  the  organizational 
plan  for  accomplishing  the  proposed 
research  effort,  including  the 
qualifications  and  experience  of  the 
research  team,  the  various  disciplines 
represented,  and  the  relative  level  of 
effort  proposed  for  professional, 
technical,  and  support  staff. 

Terms  and  Conditions  of  the  Award 

1.  If  applicable,  the  protection  of  the 
rights  and  welfare  of  human  subjects  In 
NHTSA-sponsored  experiments  is 
established  in  NHTSA  Orders  700-1 
and  700-3.  Any  recipient  must  satisfy 
the  requirements  and  guidelines  of  the 
NHTSA  Orders  700  series  prior  to  award 
of  the  cooperative  agreement.  It  is  not 
anticipated  that  non-human  subjects 
will  be  used  in  any  testing  performed 
under  this  cooperative  agreement  A 


copy  of  the  NHTSA  Orders  700  series 
may  be  obtained  from  the  administrative 
information  contact  designated  in  this 
notice. 

2.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20 — 
Department  of  Transportation  New 
Restrictions  on  Lobbying  and  49  CFR 
part  29 — Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Nonprocxirement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

3.  Cooperative  agreement(s)  will  be 
negotiated  to  include  provisions 
appropriate  to  organizational  conflicts 
of  interest  and  patent  rights  and 
copyright  retention  by  the  applicant  At 
the  time  of  negotiation,  applicants  may 
be  required  to  disclose  all  actual  or 
apparent  conflicts  of  interest. 

4.  During  the  effective  period  of  the 
cooperative  agreement(s)  awarded  as  a 
resuh  of  this  notice,  the  agreement(s) 
shall  be  subject  to  NHTSA 's  General 
Provisions  for  Assistance  Agreements, 
the  cost  principles  of  OMB  Circular  A- 
21,  A-122,  or  FAR  31.2,  as  applicable  to 
the  recipient,  and  the  requirements  of 
49  CFR  part  20  and  rnrt  29,  The 
agreement(s)  shall  also  be  subject  to  the 
general  administrative  requirements  of 
OMB  Qrcular  A-110,  if  applicable  to 
the  recipient  (non-profit  organizations 
and  educational  institutions). 

5.  Reporting  Requirements: 

a.  Written  Research  Reports:  The 
recipient  shall  submit  bimonthly 
research  rejxirts  which  shall  be  due  15 
days  after  the  reporting  period,  and  a 
final  research  report  within  45  days 
after  the  completion  of  the  research 
effort.  An  original  and  three  copies  of 
each  of  these  research  reports  shall  be 
submitted  to  the  COTR. 

b.  Oral  Briefings:  The  recipient  shall 
conduct  semiannual  oral  presentations 
of  research  results  for  the  COTR  and 
other  interested  NHTSA  personnel.  For 
planning  purposes,  assume  that  these 
presentations  will  be  conducted  at  the 
NHTSA  Office  of  Crash  Avoidance 
Research,  Washington,  DC  An  original 
and  three  copies  of  briefing  materials 
shall  be  submitted  in  the  COTR. 

Issued  on:  May  S,  1993. 
George  L.  Parker, 

Associate  Administrator  for  Besearch  and 

Development. 

|FR  Doc.  93-11085  Filed  5-10-93;  8:45  ami 
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Ralph  Hoar  Aeeocletes;  Denial  of 
PetHion 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 


National  Highway  Traffic  Safiaty 
Administration  (NHTSA)  under  section 
156  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (the  Act),  IS 
U.S.C.  1381, 1416. 

Ralph  Hoar  and  Associates  (RHA) 
submitted  a  petition  (RP93-001)  dated 
January  25, 1993.  to  NHTSA  requesting 
that  a  hearing  be  held  to  determine 
whether  Nissan  Motor  Corporation  in 
U.S.A.  (Nissan^ha8  met  its  obligation  to 
provide  an  adequate  remedy  for  safety 
defects  pertaining  to  engine 
compartment  fires  in  Nissan  vans. 

The  petition  asserted  that  "fire 
problems  in  Nissan  C22  mini-vans  have 
not  been  corrected"  by  the  three  recalls 
previously  conducted  by  Nissan — 87V- 
109.  90V-136,  and  91V-211.  RHA  also 
urged  that  IMHTSA  order  Nissan  "to 
repurchase  all  C22  mini-vans." 

Since  the  Nissan  vans  were  the 
subject  of  three  recalls  to  correct  engine 
compartment  problems  that  could  resuh 
in  fires,  two  of  which  were  influenced 
directly  by  NHTSA,  the  agency  had 
intended  to  conduct  an  audit  of  the 
latest  recall,  91V-211,  after  the  recall 
had  been  ongoing  for  one  year.  The  RHA 
petition  alleging  a  problem  with  the 
three  Nissan  recalls  was  received  prior 
to  the  initiation  of  such  an  audit. 

In  response  to  the  petition,  the  agency 
initiated  a  review  of  these  safety  recalls. 
The  objective  of  the  review  was  to: 

•  Determine  the  magnitude  of  the 
engine  compartment  fire  problem  that 
existed  after  the  three  engine 
compartment  safety  recall  remedies 
were  implemented  by  reviewing 
relevant  information  from  all  sources; 
and 

•  Discuss  with  Nissan  its  review  of  all 
information  and  data,  especially  relating 
to  fires  in  those  vehicles  which  had  all 
the  prior  recall  work  completed. 

Subsequently,  the  agency: 

•  Provided  Nissan  an  opportunity  to 
describe  and  verify  the  remedial  actions 
it  proposed  to  implement  to  address  the 
fire  problem  as  part  of  a  fourth  recall: 
and 

•  Considered  if  such  actions  would 
provide  an  adequate  remedy  for  the 
engine  compartment  fire  problems  in 
these  vehicles. 

NHTSA  has  reviewed  the  information 
concerning  the  engine  compartment 
fires  and  Nissan's  prospective  safety 
recall,  93V-036.  NHTSA  met  with 
Nissan  to  discuss  the  manner  in  which 
Nissan  identified  the  defect,  the 
proposed  remedy,  and  the  owner 
notification  schedule.  These  discussions 
included  detailed  information  on  testing 
conducted  by  Nissan  to  support  its 
recent  defect  determination  and  the 
adequacy  of  the  proposed  remedy. 
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Nissaii  has  provided  re{>orts  of  12 
engine  c  ompartment  fires  in  Nissan 
vans  wh  ich  had  all  applicable  safety 
recalls  ompleted.  NtfTSA's  review  of 
these  inc  dents  revealed  a  defect  trend. 
Seven  fins  appeared  to  have  resulted 
from  failed  or  missing  water  pump  fan 
belts  while  the  vehicles  were  being 
driven  on  the  highway.  Under  these 
circumstances,  the  temperature  of  the 
coolant  in  the  aluminum  cylinder  head 
rises  rapidly.  Each  of  the  engines  in  the 
seven  vans  were  found  to  have  a 
separated  steel  "welch  plug."  or  freeze 
plug,  in  the  rear  of  the  cylinder  bead. 
High  temperatures  of  the  cylinder  head 
resulted  in  greater  expansion  to  the 
aluminum  cylinder  head  compared  to 
the  steel  freeze  plug.  This  differential  in 
expansion  allowed  the  steel  plug  to  be 
ejected  from  the  aluminum  cylinder 
head,  allowing  coolant  to  be  expelled. 
The  coolant  appears  to  have  ignited 
from  contact  with  the  exhaust  manifold, 
or  another  hot  engine  compartment 
component  capable  of  igniting  the 
flammable  coolant. 

The  remaining  five  fires  were  caused 
by  random,  isolated  incidents,  not 
associated  with  defective  engine 
components,  as  follows: 

•  One  was  caused  by  faulty  electrical 
wiring  damaged  by  rodents; 

•  One  involved  the  wrong  valve  cover 
gasket  installed  on  a  replacement 
engine; 

•  One  involved  the  installation  of 
non-Nissan  spark  plug  wires  contacting 
the  exhaust  system  and  a  faulty  coolant 
hose  installation; 

•  One  involved  leaking  power 
steering  fluid  from  an  incorrectly 
installed  power  steering  pump;  and 

•  one  was  caused  by  an  incorrectly 
installed  coolant  hose  clamp. 

Nissan  filed  a  Defect  Information 
Report  with  NHTSA  on  March  10.  1993. 
Nissan  submitted  supplementary 
information  on  April  15. 1993,  and 
described  the  defect  as:  "Certain  engine 
compartment  components  in  the  C22 
Vans  manufactured  between  1987  and 
1990  may  fail  after  exposure  tq 
sustained  excessive  temperatures,  such 
as  those  which  occur  after  failure  of  the 
cooling  driving  mechanism.  Under  such 
conditions,  the  failure  of  those 
components  may  result  in  engine 
compartment  fire." 

Nissan  proposed  the  following 
remedies,  to  be  implemented  beginning 
in  August  1993: 

•  Replace  the  drive  mechanism  for 
the  entire  engine  cooling  system; 

•  Install  an  auxiliary  electric  fan 
operated  independently  of  the  primary 
cooling  system  drive  mechanism;  and 


•  Install  a  new  vertical  flow  radiator 
that  improves  coolant  system 
temperatures. 

Nissan  states  that  "this  remedy  will 
serve  to  ensure  appropriate 
temperatures  and  will  lower  the 
temperature  in  those  circumstances  in 
which  failure  of  the  relevant  engine 
compartment  components  is  possible. 
The  remedy  will  also  add  a  further 
margin  of  cooling  when  the  fan  of  the 
cooling  drive  mechanism  is  inoperative 
for  any  reason,  including  at  times  when 
the  ignition  is  off.  This  remedy  will 
work  to  eliminate  the  root  cause  of  those 
previously  observed  com[>onent  failures 
that  occasionally  led  to  engine 
compartment  fires." 

In  addition  to  the  above  components. 
Nissan  will  include  an  enhanced 
warning  system  to  warn  the  vehicle 
operator  of  an  impending  engine  or  fire 
problem.  This  is  in  addition  to  its 
existing  system  which  activates  an 
instrument  panel  warning  lamp  if  the 
engine  coolant  level  drops  by  0.6  liters, 
the  coolant  temperature  exceeds  140  "C, 
or  the  alternator  stop.";  charging.  The 
enhanced  system  consists  of: 

•  A  warning  buzzer;  and 

•  Activation  of  the  vehicle's  4-way 
flasher  system. 

In  addition,  if  the  driver  continues  to 
drive  the  vehicle  for  35  seconds  after  all 
of  the  above  warnings,  an  engine  rpm 
limiter  will  engage  to  restrict  the  engine 
speed  to  1.800  rpms,  which  provides  a 
maximum  vehicle  speed  of 
approximately  36  mph.  This  limiter  will 
also  engage  if  for  any  reason  the  coolant 
temperature  exceeds  140°C 

The  Nissan  remedy  also  includes  a 
cover  plate  for  the  cylinder  head  freeze 
plug  to  allow  for  controlled  venting  of 
coolant  in  the  event  of  abnormal  engine 
overheating  despite  these  other  remedial 
measures.  Such  controlled  venting  will 
preclude  fires  by  eliminating  the 
exposure  of  large  amounts  of  coolant  to 
hot  engine  compartment  components. 

In  response  to  NHTSA 's  request. 
Nissan  provided  the  agency  with  the 
results  of  testing  it  conducted  to 
establish  the  effectiveness  of  these 
remedial  actions  in  reducing  the 
likelihood  of  an  engine  compartment 
fire.  In  addition  to  bench  testing  of 
various  new  components  to  be  added  or 
replaced  in  the  Nissan  van's  cooling 
system,  Nissan  conducted  a  series  of 
vehicle  tests  under  various  conditions; 
e.g.,  changes  in  vehicle  speed,  road 
grade,  and  transmission  gear. 
Measurements  were  taken  of  the  engine 
oil.  coolant,  and  engine  compartment 
temperatures.  In  all  test  conaitions.  the 
remedies  to  be  implemented  by  Nissan 
appear  to  have  eliminated  the  potential 
for  an  engine  overheating  problem 


which  could  lead  to  an  engine 
compartment  fire. 

Based  on  NHTSA's  review  of  the 
recent  engine  compartment  fires  in 
Nissan  vans,  and  the  actions  Nissan  will 
take  as  part  of  the  forthcoming  recall, 
the  agency  believes  that  Nissan's 
proposed  action  is  likely  to  satisfactorily 
address  the  defects  that  can  cause 
engine  compartment  fires  in  these  vans. 
Therefore,  the  agency  concludes  that  the 
most  appropriate  course  of  action  is  for 
Nissan  to  implement  this  remedy  and 
for  NHTSA  to  closely  monitor  the 
performance  and  eff^ectiveness  of  the 
recall.  Accordingly,  a  public  hearing 
pursuant  to  section  156  is  neither 
necessary  nor  appropriate  at  this  time. 
The  agency  intends  to  conduct  a  full 
audit  of  this  recall  this  fall.  If  that  audit, 
or  any  other  information,  leads  the 
agency  to  the  conclusion  that  the  recall 
does  not  adequately  address  the  safety 
defects  in  the.se  vehicles,  NHTSA  will 
promptly  convene  such  a  hearing. 

In  view  of  the  agency's  action  in  the 
petition,  there  is  no  need  to  address  the 
suggestion  in  the  RHA  petition  that 
NH'TSA  order  Nissan  to  repurchase  all 
of  the  C22  vans.  However,  in  view  of  an 
apparent  misunderstanding  by  RHA  and 
some  other  interested  parties,  the 
agency  wishes  to  point  out  that  under 
section  154(a)(2)(A)(iii)  of  theAct.  the 
agency  could,  at  most,  order  Nissan  to 
offer  to  repurchase  the  vehicles  by  ! 

refunding  the  purchase  price  of  su<,h      ' 
motor  vehicle  in  full,  less  a  reasonable 
allowance  for  depreciation.  While  the 
agency  has  not  calculated  what  the 
repurchase  prices  would  be  under  this 
provision,  t.^e  price  might  be  lower  than 
the  value  that  many  owners  would  placi 
on  their  vans,  since  it  would  be  lower 
than  the  price  of  a  new,  comparable 
vehicle.  For  this  reascn,  it  is  likely  thai 
such  an  offer  would  not  be  accepted  by 
many  owners.  Accordingly,  if  the 
agency  were  to  issue  such  a  repurchase 
order  in  lieu  of  allowing  Nissan  to 
implement  the  remedial  actions  it  will 
take  in  its  fourth  recall  campaign,  many 
of  the  defective  vehicles  would  ren^ain 
in  operation  without  any  improvement 
of  an  acknowledged  safety  problem. 

Based  on  the  foregoing  analysis  and 
the  likelihood  that  a  public  hearing  at 
this  time  would  not  promote  safety,  the 
RHA  petition  is  denied. 

Authority:  .Sec.  124,  Pub.  L  93-492;  88 
Stat.  1470  (15  U.S.C  1410a);  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  May  4, 1993. 
WiUiam  A.  Boehly. 

Associate  Administrator  for  Enforcemrnt 
[FR  Doc.  93-11075  Filed  5-10-93;  RA^  cm] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infonnatlon  Collection 
RMtuirements  Subrnttted  to  0MB  for 
Review 

Dated:  May  5. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  oi>tained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  E>epartment 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

I'.S.  Customs  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Air  Passenger  Survey. 

Description:  This  information 
collection  will  allow  air  passengers  to 
voice  their  opinion  on  the  type  of 
service  received.  This  is  a  step  in  our 
efforts  to  provide  the  best  possible 
service  to  air  passengers  entering  the 
United  States. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
750. 

Estimated  Borden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Other  (one- 
time). 


Estimated  Total  Reporting  Burden:  62 
hours. 

Qearance  Officer:  Ralph  Meyer.  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  NW., 
Washington.  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6860,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc  93-11111  Filed  5-10-93;  8:45  am] 
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Internal  Revenue  Service 

[D*l«9aUon  Orttor  No.  240] 

Regional  Commleeioner,  Southwest 
Region;  Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  authority. 

summary:  The  nationwide  authority  to 
determine  the  deduction  of  future 
dismantling  costs  of  the  Prudhoe  Bay 
facilities  is  hereby  delegated  to  the 
Regional  Commissioner,  Southwest 
Region. 

EFFECTIVE  DATE:  January  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Donadio,  Coordinated  Examination 
Programs.  EX:C  room  2517. 1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224.  telephone  (202)  622-3664 
'"ot  a  toll-i^«e  call). 


[Order  No.  240] 

Nationwide  Authority  To  Make 
Detenninatioiu  on  Future  Dinnantling 
Costs  of  Prudhoe  Bay  Facilities 

Effective  date:  January  10, 1993. 

Pursuant  to  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
IRC  7802,  162.  461(a).  26  CFR  1.461- 
1(a)(2)  and  Treasury  Department  Order 
No.  150-37.  the  nationwide  authority  to 
determine  the  deduction  of  future 
dismantling  costs  of  the  Prudhoe  Bay 
facilities  is  hereby  delegated  to  the 
Regional  Commissioner,  Southwest 
Region. 

The  authority  of  each  District  Director 
to  determine  a  deductible  obligation  to 
perform  the  dismantlement,  removal, 
and  restoration  of  PrUdhoe  Bay  Unit 
facilities  pursuant  to  26  CFR  1.461- 
1(a)(2)  must  be  in  accord  with 
determinations  made  by  the  Regional 
Commissioner,  Southwest  Region. 

All  protests  to  determinations  on 
future  dismantling  costs  of  Prudhoe  Bay 
facilities  will  be  assigned  to  the 
Regional  Director  of  Appeals.  Southwest 
Region,  for  administrative  appeal. 

Delegation  Order  No.  190  is 
supplemented  and  amended  consistent 
with  the  provisions  of  this  Order. 

This  delegation  does  not  extend  to    • 
cases  pending  before  the  United  States 
Tax  Court  nor  those  within  the 
jurisdiction  of  the  Department  of  Justice. 

This  authority  may  not  be 
redelegated. 

Dated:  January  10, 1993. 
Michael  P.  Dolan, 
Deputy  Commissioner. 
(PR  Doc.  93-11023  Piled  5-10-93;  8:45  am] 
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Sunshine  Act  Meetings 


This  sectkx)  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  piAlshsd  under 
the  "Giovemment  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552t>(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUHITV 
COMMtSSIOH 

"FEDERAL  REGISTER"  CrTATKM  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  26183. 
Friday.  April  30.  1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2.00  p.m.  (Eastern  Tine) 
Tuesday.  May  11. 1993. 
CHANGE  IN  THE  MEETING: 

Closed  Session 

The  closed  portion  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

F  ranees  M.  Hart,  Executive  Officer,  on 
(202)  663-4070. 

Dated:  May  7.  1993. 
Frsocea  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  93-11304  Filed  5-7-93;  8:45  ami 
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FED6HAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday. 
May  18. 1993. 

PLACE:  Room  600. 1730  K  Street.  NW.. 

Washington,  DC. 

STATliS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Swift  et  aJ  v.  Consolidation  Coal  Co.. 
Docket  No.  PENN  91-1038-D  (Issues  Include 
whether  the  Judge  erred  in  holding  that 
Consolidation  Coal's  accident  prevention 
progrem  for  high  risk  employees  violated  the 
antidiscrimination  provisions  of  30  US  C. 
<ii<:fc).> 
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Any  person  attending  this  or&l 
o.-gument  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(e). 
TIME  AND  DATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  Tho 
Commission  will  consider  and  act  upon 
the  following: 

1.  Swift  etalv.  Consolidation  Coal  Co., 
Docket  No.  PENN  91-1038-D  (See  Oral 
Argument  Listing) 

It  was  determined  by  unanimous  vote 
of  Commissioners  that  this  meeting  be 
held  in  closed  session. 
CONTACT  PERSON  FOR  MORE  MFORMATXM: 
Jean  Ellen  (202)  653-5629  /  (202)  708- 
9300  for  TDD  Relay  /  1-800-877-8339 
for  toll  free. 
Jean  H.  Ellen, 
Agenda  Clerk. 

IFR  Doc.  93-11179  Filed  5-10-93;  4:47  pml 
•NJJNQ  COOC  f7M-01-« 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon.  Monday. 

May  17. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Re8er\'e  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

^AV..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignnients,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
nreviously  announced  meetino. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

Dated:  May  7. 1993. 
William  W.  Wiles, 
Secretary  of  th  e  Board. 
[FR  Doc.  93-11288  Filed  5-7-93;  3:45  pm) 
MJJNO  CODE  mo-ai-r 

UNITED  STATES  V4STTTUTE  OF  PEACE 

DATE/tMIE:  Thursday,  May  13-Saturday, 
May  15,  1993;  9:00  a.m.  to  5:30  p.m. 

LOCATION:  Aspen  Institute,  Route  50  and 
Carmichael  Road:  Queenstown,  MD 
21658. 

STATUS:  (Open  Session) — portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Approval  of  minutes  of  the 
Fifty-Eighth  Meeting  of  the  Board  of 
EHrectors;  Chairmans  Report;  Presidents 
Report;  General  Issues;  Selection  of 
National  Winners  of  Peace  Essay 
Contest;  Other  Business,  and  open 
discussion. 

CONTACT:  Mr.  Gregory  McCarthy, 
Director,  I*ublic  Affairs  and  Information. 
Telephone:  202/457-1700. 

Dated:  May  6, 1993. 
ChariM  D.  Smith. 

General  Counsel,  United  States  Institute  of 
Peace. 

IFR  Doc.  93-11263  Filed  S-7-93;  1:41  pm| 
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Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  1001,  et  aL 
Milk  in  the  New  England  and  Other 
Marketing  Areas;  Order  Antending  Order; 
Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 

7  CFR  Parte  1001. 1002, 1004. 1005. 
1006. 1007, 1011, 1012, 1013, 1030, 
1032, 1033, 1036, 1040, 1044, 1046, 
1049. 1050, 1064, 1065, 1068, 1075, 
1076, 1079, 1093, 1094, 1096, 1106, 
1108, 1124, 1126. 1131. 1134. 1135. 
1137.1138.1139 

[Docket  No.  AO-14-A64,  etc;  DA-90-017] 

RIN  0581-AA37 

Milk  In  the  New  England  and  Other 
Marketing  Areaa;  Order  Amending 
Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule.         \ 


7  CFR 
part 

Marketing  area 

AONoe. 

1139 

Great  Basin  

AO-309-A30 

7  CFR 
part 

Marketing  area 

AONos. 

1001 

NewEnglarxl  

Aa-14-A64 

1002 

New  York-f4ew  Jer- 

sey   

AO-71-A79 

1004 

MMdle  Atlantk: 

AO-160-A67 

1005 

Caroiina  

AO--388-A3 

1006 

Upper  FtorWa 

AO-056-A29 

1007 

Georgia 

AO-366-A33 

1011 

Tennessee  Valley 

AO-251-A35 

1012 

Tampa  Bay  

AO-347-A32 

1013 

Southeastern  Ftorkla 

AO-286-A39 

1030 

Chicago  Regkxuri 

AO-361-A28 

1032 

Southern  lUinois- 

Eastem  Missouri  ... 

AO-313-A39 

1033 

Ohio  Valley 

AO-166-A60 

1036 

Eastern  Ohk>-We8t- 

em  Pennsylvania  .. 

AO-179-A55 

1040 

Southern  Mtctiigan  ... 

AO-225-A42 

1044 

Michigan  Upper  Pe- 

ninsula   

AO-299-A26 

1046 

Louis  viile-Lexlngton- 

Evansville 

AO-123-^62 

1049 

Indiana 

AO-319-A38 

1050 

Central  Illinois 

AO-^55-A27 

1064 

Greater  Kansas  City  . 

AO-23-A60 

1065 

Nebraska-Western 

towa  

AO-86-A47 

1068 

Upper  Midwest  

AO-178-A45 

1075 

Black  yma.  South 

Dakota 

AO-248-A21 

1076 

Eastern  South  Da- 

kota   

AO-260-A30 

1079 

towa 

AO-295-A41 

1093 

AlatMwna-West  Ftor- 

Ua 

Aa-38e-A11 

1094 

New  Orleans-Mis- 

sissippi   

AO-103-A53 

1096 

Greater  Louisiana 

AO-257-A40 

1106 

Southwest  Plaine 

AO-210-A52 

1108 

Central  Arkansas 

AO-243-A43 

1124 

Pacific  Northwest 

AO-368-A19 

1126 

Texas  

Aa-231-A60 

1131 

Central  Arizona 

AO-271-A29 

1134 

Western  Cokxado  .... 

AO-301-A22 

1135 

Southwestern  klaho- 

Eastem  Oregon  .... 

AO-380-A9 

1137 

Eastern  Cokxado  

A0^326-A26 

M138 

New  Mexk»  West 

Texas  

AO-335-A36 

^The  Lubbock-Plakwiew.  Texas  PanharvMe 
and  Rk>  Grarxle  Valley  Orders  were  merged  to 
form  the  New  Mexico-West  Texas  order, 
effective  December  1.  1991. 

SUMMARY:  This  action  amends  37 
Federal  milk  marketing  orders  based, on 
evidence  received  at  a  43-day  hearing 
held  in  the  fall  of  1990.  The  major 
changes  relate  to  milk  classification  and 
the  pricing  of  reconstituted  milk. 

All  orders  will  provide  for  three 
classes  of  use.  Also,  each  class  will  be 
uniform  among  all  orders.  No  changes 
are  made  in  the  class  prices. 

With  respect  to  reconstituted  milk, 
the  "down-allocation"  and 
"compensatory  payment"  provisions 
that  apply  to  such  milk  will  be  changed. 
Under  the  amended  orders,  any  receipts 
of  concentrated  milk  or  nonfat  dry  milk 
that  are  reconstituted  for  fluid  use  will 
be  assigned  to  the  handler's  Class  I  use 
prior  to  the  assignment  of  any  other 
milk  receipts  to  that  use.  To  qualify  for 
this  assignment  procedure,  the  handler 
will  have  to  label  the  fluid  milk  product 
as  reconstituted  milk. 

If  concentrated  milk  is  used  in  the 
reconstituted  product,  the  Class  I 
classiHcation  will  be  passed  back  to  the 
Federal  order  market  where  the  milk 
originated.  If  nonfat  dry  milk  is  used, 
the  handler  may  elect  to  make  a 
payment  to  the  Federal  order  market 
where  the  powder  was  made.  The 
payment  per  hundredweight  will  be  the 
difference  between  the  originating 
market's  Class  I  and  Class  III  prices.  If 
there  is  no  election,  the  present 
compensatory  payment  in  the 
reconstituting  market  will  still  apply, 
but  at  $1.00  per  hundredweight  less. 

Each  of  the  37  amended  orders  was 
approved  by  the  required  number  of 
producers  who  were  eligible  to  have 
their  milk  pooled  during  a 
representative  month.  Referendums 
were  conducted  in  five  markets  and 
cooperative  associations  were  polled  in 
the  other  32  markets.  Three  additional 
orders  that  were  included  in  the  43-day 
hearing— Memphis,  Tennessee. 
Nashville.  Tennessee,  and  Paducah, 
Kentucky — are  not  included  in  this  final 
rule.  A  referendum  was  conducted  in 
each  of  these  markets  and  a  sufficient 
number  of  producers  did  not  approve 
the  issuance  of  the  proposed  amended 
orders.  These  three  orders  will  be 
subject  to  separate  actions. 
EFFECTIVE  DATE:  July  1, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 


Formulation  Branch,  room  2968,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  720-4829. 

SUPPl^MENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (the  Act),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exiampted  fi-om  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Advance  Notice  of  Proposed 

Rulemaking:  Issued  March  29, 1990; 

published  April  3, 1990  (55  FR  12369). 
Notice  of  Hearing:  Issued  July  11, 

1990;  published  July  17, 1990  (55  FR 

29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs:  Issued  March  28, 
1991;  published  April  3, 1991  (56  FR 
13603). 
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Recommended  Decision:  Issued 
November  6, 1991;  published  November 
22. 1991  (56  FR  58972). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  December  24, 1991; 
published  January  6. 1992  (57  FR  383). 

Final  Decision:  Issued  February  5, 
1993;  published  March  5, 1993  (58  FR 
12634). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  for  each  of  the  specified 
orders  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  aiid  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
pubhc  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the  specified 
the  marketing  areas,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 


the  effiectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order 
amending  each  of  the  specified  orders  is 
the  only  practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders,  as  hereby 
amended;  and 

(3)  The  issuance  of  the  order 
amending  each  of  the  specified  orders, 
except  the  order  regulating  the  handling 
of  milk  in  the  Michigan  Upper 
Peninsula  marketing  area,  is  favored  by 
a  least  two-thirds  of  the  producers  who 
participated  in  a  referendum  and/or 
who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
respective  marketing  areas,  and 

(4)  The  issuance  of  the  order 
amending  the  order  regulating  the 
handling  of  milk  in  the  Michigan  Upper 
Peninsula  marketing  area,  is  favored  by 
at  least  three-fourths  of  the  producers 
who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  the  sale  in  the 
marketing  area. 

LisI  of  Subjects  in  7  CFR  Parts  1001, 
1002, 1004. 1005. 1006, 1007. 1011, 
1012, 1013, 1030, 1032, 1033, 1036, 
1040, 1044, 1046, 1049, 1050, 1064, 
1065, 1068, 1075, 1076. 1079, 1093, 
1094, 1096, 1106, 1108, 1124, 1126, 
1131, 1134, 1135, 1137, 1138, 1139 

Milk  marketing  orders. 

Order  Relative  to  Handling 

On  and  after  July  1. 1993,  the 
handling  of  milk  in  each  of  the  aforesaid 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  each  of  the  orders  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  1001, 1002,  1004,  1005,  1006, 
1007. 1011. 1012. 1013. 1030, 1032. 
1033. 1036. 1040, 1044.  1046.  1049. 
1050, 1064, 1065. 1068.  1075,  1076, 
1079, 1093. 1094,  1096, 1106. 1108. 
1124. 1126. 1131. 1134,  1135.  1137, 
1138, 1139  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended:  7  U.S.C  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  Section  1001.17  is  revised  to  read 
as  follows: 

11001.17    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
fi'ozen  form  containing  less  than  9 


percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  Intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  fimited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cuUured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  pmduct  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1001  18  is  revised  to  read 
as  follows: 

S  1001.18    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  ft-ozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1001.22  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  fallows: 

}  1 001 .22    Commercial  food  processing 
Mtabllshmant 

Commercial  food  pmcessing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  lo 
plants,  including  but  not  limited  to, 
provisions  in  §§  1001.15,  1001.41  and 
1001.52. 

4.  Section  1001.40  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

S  1001.40    Claasaa  of  utilization. 
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(b)  aass  n  mUk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfet: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  {»oduct 
containing  artificial  £at,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil] 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  ooDcentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  E^nog,  oistards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  fcH' 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Qass  m  milk  shall 
be  all  skim  milk  and  buttwfiat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 


(iv)  EvapcHated  or  sweetened 

condensed  milk  in  a  consumer-type 
package  and  evapKirated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the  ° 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
s(>ecified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (bKl)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  marinet  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reauires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1001.17  and  the 
fluid  cream  product  definition  pursuant 
to  §1001.18;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1001.41(a)  to  tLe  receipts  specified  in 
§  1001.41(a)(2)  and  in  shrinkage 
specified  in  §  1001.41  (b)  and  (c). 

5.  Section  1001.42  is  amended  by 
adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 


§1001.42    ClaaaWcatlon  of  tranafwa 
divarslona. 


(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butter£at  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluia  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

6.  Section  1001.43  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

11001.43    GaiMral  dasalfication  rule*. 

•        •        •        •        • 

(g)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
estaolished  by  the  handler)  prior  to  any 
assignments  under  §  1001.44.  Any 
remaining  sldm  milk  and  butterfet  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1001.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1001.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(5).  revising  paragraphs  {a)(6)  and 
(a)(7)(i).  to  read  as  follows: 

f  1001.44    ClaasincethM)  of  produow  mUk. 


(a)  •   •   • 


(a)  •  •  • 

(5)  Subtract  from  the  remaining 
pounds  of  tkha  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1001.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  •  *  * 

(6)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
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concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1001.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 
§  1001.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n: 

(7)  •  *  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  10()l.40(b)(l)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
«        •        •        •        • 

8.  Section  1001.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1 001 .45    Mariwt  admlnletrator't  reports 
and  •nr>ounc«m«nte  concerning 
cteMiflcation. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1001.43(g)  and 
§  1001.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
•        •        •        •        • 

9.  Section  1001.53  is  amended  by 
revising  paragraph  (h)(1)  to  read  as 
follows: 

f  1001 .53    Detwminstion  of  applicable  zona 
locations  for  pricing  purposes. 

(h)  •  •  • 

(1)  After  the  allocation  step  of 
$  1001.<4(a)(12)  for  the  transferee-plant, 
multiply  the  remaining  pounds  of  Class 
I  skim  milk  and  Qass  I  butterfat.  plus 
the  potmds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  from  other  pool  plants  that  are 
assigned  to  Qass  I  use.  by  110  percent 
and  150  percent,  respectively: 

10.  Section  1001.60  is  amended  by 
revising  paragraphs  (d).  (f).  and  (g)  and 


adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

11001.60    Handler's  value  of  mlHi  for 
computing  ttaalc  Mended  price. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
S  1001.43(g)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1001.44(a)(7)  (i) 
through  (iv),  (vii),  and  (viii)  and  the 
corresponding  step  of  §  1001.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants: 
•        •        •        •        • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1001.43(g)  and  §  1001.44(a)(7){i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1001.44(a)(ll)  and  the  corresponding 
steps  of  S  1001.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1001.43(g); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1001.61(e);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 


hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1001.61  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d).  revising  paragraphs  (a)  and  (d).  and 
adding  new  paragraphs  (c)  and  (e)  to 
read  as  follows: 

1 1 001 .61    Partially  regutated  dietrlbuting 
plant  operator'a  vatue  of  milk  for  computing 
basic  blended  price. 


(a)  Subtract  from  the  quantity  of  route 
disposition,  except  reconstituted  milk 
products,  distributed  in  the  marketing 
area  by  the  partially  regulated 
distributing  plant  operator  the  quantity 
of  fluid  milk  products  (except 
reconstituted  milk  products  and  those 
described  in  paragraph  (b)  of  this 
section)  received  at  the  plant  during  the 
month  that  is  classified  and  priced  as 
Class  I  milk  or  the  equivalent  thereof 
under  any  marketwide  pool  Federal 
order  and  that  is  not  used  to  offset  route 
disposition  in  any  other  marketing  area, 
and  multiply  the  result  by  the 
applicable  Class  I  price; 
•        •        •        •        • 

(c)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant.  Add  the 
amount  obtained  from  multiplying  the 
pounds  of  labeled  reconstituted  milk 
included  previously  in  this  paragraph 
by  the  di^erence  between  the  Class  I 
price  applicable  at  the  location  of  the 
partially  regulated  distributing  plant 
less  $1.00  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 
For  any  reconstituted  milk  that  is  not  so 
labeled,  the  Class  I  price  shall  not  be 
reduced  by  $1.00.  Alternatively,  for 
such  disposition,  payments  may  be 
made  to  the  producer-settlement  fund  of 
the  order  regulating  the  producer  milk 
used  to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
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received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(d)  Add  the  values  pursuant  to 
paragraphs  (a)  through  (c)  of  this 
section. 

(e]  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1001.43ig).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
niilk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.15  is  revised  to  read 
as  follows: 

$1002.15    Fluid  mJIk  producL 

(a]  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  low&t  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include; 


(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  eepecially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonlat  milk  sohds,  and  whe}';  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfot  content. 

2.  Section  1002.18  is  revised  to  read 
as  follows: 

S  1002.18    Fluid  Cfsam  procfuct 

Fluid  cream  product  means  cnun 
(other  than  plastic  cream  or  finzen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  $  1002.20  is  added  imder  the 
undesignated  centerheading  "General 
provisions  and  definitions"  to  reed  as 
follows: 

S 1 002.20    Commercial  food  processing 
astablishmenL 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of  that  uses  such  receipts  as  ingredients 
in  food  products  and  has  no  disposition 
of  fluid  milk  products  or  fluid  cream 
products  other  than  those  received  in 
consumer-type  packages. 

4.  Section  $  1022.22  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§1002.22    Additiortal  duties  of  the  markM 
administrator. 


(e)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  another  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §§  1002.40(c)  and 
1002.45  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventcHies  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

5.  Section  §  1002.40  is  revised  to  read 
as  follows: 


11002.40 

All  skim  milk  and  butterfat  required 
to  be  reported  by  each  handler  pursuant 
to  §§  1002.30  and  1002.32  shall  be 
classified  each  month  ptirsuant  to  the 
provisions  of  §§  1002.41  through 
1002.46,  subject  to  the  following 
conditions: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1002.30, 
including  the  pounds  of  skim  milk  and 
butterfat,  res]>ectively,  in  each  class  in 
accordance  with  §§  1002.40  through 
1002.44; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
TT  disposed  of  by  a  han(}ler,  the  poimds 
of  skim  milk  used  or  disposed  of  in  such 
product  shall  be  considered  to  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  products  plus 
all  the  water  originally  associated  with 
such  solids;  and 

(c)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1002.45.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1002.45  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

6.  Section  1002.41  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

S  1002.41    Claseee  of  utUtutioa 


(c)  Class  U  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  tat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (d)  of  this  section;      ^ 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  {c)(l)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
a  commercial  food  processor  if  the 
market  administrator  is  permitted  to 
audit  the  records  of  the  commercial  food 
processing  establishment  tot  the 
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purpose  of  verification.  OtherMrise,  such 
uses  shall  be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfet  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
dieese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
speciRed  in  this  section. 

(d)  Class  in  milk.  Class  ID  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(c)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (c)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (c)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (c)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (c)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (c)(4)(i)  through  (iv)  of  this 


section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  sudi 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  sudi 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (cKl)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (c)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1002.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1002.18:  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1002.42(a)  to  the  receipts  specified  in 
§  1002.42(a)(2)  and  in  shrinkage 
specified  in  §  1002.42(b)  and  (c). 

7.  Section  1002.44  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  adding  the  following 
sentence  to  the  text  of  paragraph  (a)(1). 
and  revising  the  introductory  text  of 
paragraph  (d).  to  read  as  follows: 

11002.44    Transfers. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  or  a 
pool  unit  to  another  pool  plant  shall  be 
classified  as  Class  I-A  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
following  conditions: 

(1)  *  *  •  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
•        •        •        •        • 

(d)  Transfers  to  other  nonpool  plants. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  or  a 
pool  unit  to  a  nonpool  plant  that  is  not 
an  other  order  plant  or  a  producer- 
handler  plant  snail  be  classified: 


8.  Section  1002.45  is  amended  by 
revising  the  first  sentence  of  paragraoh 
(a)(6)  and  revising  paragraphs  (aH7) .  nd 
(a)(8)(i),  to  read  as  follows: 

flOOe.46    AUocatlonofekknmllkand 
butterfat  cleaalfled. 


(a)  •  •   • 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  produq^ 
specified  in  §  1002.41(c)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  IL  *  *  * 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1002.41(c)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  QI  milk  pursuant  to 

§  1002.41(d)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(8)  •   •   • 

(i)  Bulk  concentrated  fluid  milk 
products  jnd  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1002.41(c)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5). 
(a)(6)  and  (a)(7)  of  this  section; 
•        •        •        •        • 

9.  Section  1002.60  is  amended  by 
revising  paragraph  {d)(2).  redesignating 
paragraphs  (d)(3)  and  (dM4)  as 
paragraphs  (d)(5)  and  (d)(6).  adding  new 
paragraphs  (d)(3)  and  (d)(4). 
redesignating  paragraph  (e)  as  paragraph 
(0  and  adding  a  new  paragraph  (e),  to 
read  as  follows: 

S  1002.60    Net  poo(  obligatkm  of  handlers. 

(d)  •   •  • 

(2)  Muhiply  the  pounds  of  ktim  milk 
and  butterfat  in  receipts  of  nonfluid 
milk  products  subtracted  from  Class  I- 
A  pursuant  to  §  1002.45(a)(8)(i)  and  the 
corresponding  step  of  §  1002.45(b)  and 
the  pounds  of  skim  milk  and  butterfat 
specified  in  §  1002.44(d)(3){vii)  by  the 
difference  between  the  Class  I-A  end 
Class  ni  prices,  each  adjusted  by  the 
applicable  differential  pursuant  to 
§1002.52; 


27780  Federal  Register  /  Vol.  58.  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


(3)  Multiply  the  pounds  of  skim  milk 
and  butterfat  in  receipts  of  nonfluid 
milk  products  assigned  to  Class  I 
pursuant  to  §  1002.40(c)  by  the 
difference  between  the  Class  I  price  less 
Si  00  (but  not  to  be  less  than  the  Class 
III  price)  and  the  Class  III  price,  both 
adjusted  by  the  ap(-licable  differential 
pursuant  to  §  1002.52.  Alternatively,  the 
handler  may,  with  respect  to  such 
receipts  of  nonfluid  milk  products 
processed  from  producer  milk  regulated 
under  another  Federal  order,  elect  to 
make  payment  to  the  producer- 
settlement  fund  of  the  other  order  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  products  were  processed  (but  not 
to  be  less  than  the  Gass  III  price)  and 
the  Class  III  price.  This  payment  option 
shall  apply  only  if  a  majority  of  the  total 
milk  received  at  the  plant  that  processed 
the  nonfluid  milk  products  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  products. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  milk  products 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator; 

(4)  Multiply  the  quantity  of  skim  milk 
and  butterfat  in  receipts  of  concentrated 
fluid  milk  products  from  plants  other 
than  those  defined  in  §  1002.8(b)  or  (d) 
or  as  a  producer-handler  and  which  are 
assigned  to  Class  I  pursuant  to 

§  1002.40(c)  or  which  are  subtracted 
from  Class  I-A  pursuant  to 
§  1002.45(a)(8)(i)  and  the  corresponding 
step  of  §  1002.45(b)  by  the  Class  I  price, 
adjusted  by  the  applicable  differential 
pursuant  to  §1002.52. 

(e)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassiflcation  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1002.61  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 


S  1002.61 
prio*. 


Computation  of  tho  uniform 


(g)  Subtract  an  amount  equal  to  not 
less  than  8  cents  nor  more  than  9  cents 
per  hundredweight  of  pool  milk  and 
receipts  of  concentrated  fluid  milk 
products  for  which  a  payment 
obligation  is  computed  pursuant  to 
§  1002.60(d)(4)  to  provide  against  the 
contingency  of  errors  in  reports  and 
payments  or  of  delinquencies  in 
payments  by  handlers;  and 

(h)  Divide  the  result  obtained  in 
paragraph  (g)  of  this  section  by  the  total 
pounds  of  pool  milk  delivered  by  dairy 
farmers  and  the  total  pounds  of 
concentrated  fluid  milk  products  for 
which  a  payment  obligation  is 
computed  pursuant  to  §  1002.60(d)(4). 
The  result  shall  be  known  as  the 
uniform  price. 

11.  Section  1002.74  is  amended  by 
deleting  the  word  "and"  at  the  end  of 
paragraph  (a)(1),  replacing  the  period  at 
the  end  of  paragraph  (a)(2)  with  a  semi- 
colon, and  adding  a  new  paragraph 
(a)(3)  to  read  as  follows: 

i  1002.74    Handler '•  pool  dobil  or  credit. 


(a)  *  •  * 

(3)  Multiply  the  quantity  of 
concentrated  fluid  milk  products  for 
which  a  payment  obligation  is 
computed  pursuant  to  §  1002.60(d)(4)  by 
the  uniform  price. 
*        *        •        •        « 

12.  Section  1002.85  is  amended  by 
changing  the  reference  "§  1002.60 
(d)(2)'  to  "§  1002.60  (d)(2),  (d)(3)  and 
{d)(4)-. 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  Section  1004.15  is  revised  to  read 
as  follows: 

S  1004.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 


skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1004.16  is  revised  to  read 
as  follows: 

S  1004.16    Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1004.22  is  added  under  the 
undesignated  heading  "Definitions"  to 
read  as  follows: 

§1004.22    Commercial  food  processing 
•stablishmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1004.12, 1004.13,  and 
1004,41. 

4.  Section  1004.40  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 

S  1004.40    Claaaaa  Of  utilization. 

•        •        *        •        * 

(b)  Class  II  milk.  Class  11  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
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processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
dieese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  of 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  -in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  O'eam,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtiu^s  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  In 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Qass  m  milk.  Class  ffl  milk  shall 
be  all  skim  milk  and  butterfat; 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
fb)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  In  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
sj)ecified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 


(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  maricet  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  at  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  ocourence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  ^)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1004.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1004.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1004.41(a)  to  the  receipts  specified  in 
§  1004.41(a)(2)  and  In  shrinkage 
specified  in  §  1004.41(b)  and  (c). 

5.  Section  1004.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  wilh  a  p>eriod 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

#1004.42    Clasamcation  of  tran«f*r«  and 
diversions. 

(a)  *  •  • 

(1)  •  •  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)*  •  • 

(2)r  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization. 


and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  D  utiUration.  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1004.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

11004.43    General  ctaesMlcatlon  rules. 


(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1004.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1004.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1004.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(6)  and  revising  paragraphs  (a)(7)  and 
(a)(8)(i),  to  read  as  follows: 

11004.44    CIsssificatlon  of  produow  mNk. 

•         •         •         •         • 

(a)  *  •  • 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  D  the 
pounds  of  skim  milk  in  products 
specified  in  §  1004.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  0.  *  *  * 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  oth«-  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1004.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1004.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(8)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
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lather  source  milk  received  in  the  form 
of  an  unconcentratad  fluid  milk 
product)  and,  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1004.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5), 
ia)(6)  and  (a)(7)  of  this  section; 
•        •        •        •        • 

8.  Section  1004.45  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

SI 004.45    Market •dminletrator'a repofis 
and  announcementa  concerning 
classification. 


(c)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1004.43(e)  and 
§  1004.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1004.60  is  amended  by 
revising  paragraphs  (f)  and  (h),  and 
adding  new  paragraphs  (1),  (m)  and  (n) 
to  read  as  follows: 

S  1004.60    Handler's  value  of  milk  for 
computing  uniform  price. 

•  •  *  0  • 

(0  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  assigned  to 
Class  I  pursuant  to  $  1004.43(e)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1004.44(a)(8)  (i)  through 
(iv),  and  the  corresponding  step  of 
§  1004.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  another  order 
plant  and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  other  order 
plants  and  unregulated  supply  plants, 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month's  Class  I- 
Class  ni  price  difl'erence; 

(h)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1004.43(e)  and  §  1004.44(a)(8)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  10O4.44(a)(12)  and  the  corresponding 
steps  of  §  1004.44(b),  excluding  such 
hundredweight  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 


equivalent  quantity  disposed  of  to  such 
plant  by  handlers  fully  regulated  by  any 
Federal  order  is  classified  and  priced  as 
Class  I  milk  and  is  not  used  as  an  offset 
for  any  other  payment  obligation  under 
any  order,  applicable  at  the  location  of 
the  nearest  luiregulated  supply  plants 
from  which  an  equivalent  volume  was 
received  at  the  current  month's  Class  I- 
Class  in  price  difference; 

(1)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1004.43(e); 

(m)  Exclude,  for  pricing  purposes 
under  tliis  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1004.76(b)(5)  or  (c);  and 

(n)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

SI 004.74    [AmwidMi] 

10.  Section  1004.74  is  amended  by 
removing  paragraph  (3)(2)(iii)  and 
redesignating  paragraphs  (a)(2)(iv)  and 
(a)(2)(v)  as  paragraphs  (a)(2)(iii)  and 
(a)(2)(iv)  respectively. 

11.  Section  1004.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

S  1004.76    Payments  by  ■  handler 
operating  a  partially  regulated  distributing 
plant 


(b)  •  •  • 

(3)  Deduct  the  quantity  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  on  routes  in  the 


marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price,  subtract  its  value  at  the 
uniform  price  computed  pursuant  to 
§  1004.62,  and  add  for  the  quantity  of 
labeled  reconstituted  skim  milk 
specified  in  paragraph  (b)(3)  of  this 
section  its  value  computed  at  the  Class 
I  price  less  $1.00  (but  not  to  be  less  than 
the  Class  III  price)  and  the  value  of  such 
milk  at  the  Class  IH  price  (except  that 
the  Class  I  price  and  the  uniform  price 
shall  be  adjusted  for  the  location  of  the 
nonpool  plant  &nd  shall  not  be  less  than 
the  Class  III  price).  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  hind  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1004.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
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not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1004.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1004.85    AMMwnent  for  order 
administration. 

•        •        •        •        • 

(a)  Each  handler  (excluding  a 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1004.9(c),  and  a 
cooperative  association  as  the  operator 
of  a  pool  plant  with  respect  to  milk 
transferred  in  bulk  to  a  pool  plant)  with 
respect  to  the  handler's  receipts  of 
producer  milk  (including  such  handler's 
owTi-farm  production,  milk  received 
from  a  cooperative  association  pursuant 
to  §  1004.9(c),  and  milk  transferred  in 
bulk  from  a  pool  plant  owned  and 
operated  by  a  cooperative  association) 
and  receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1004.43(e)  and  other 
source  miU^  allocated  to  Class  I  pursuant 
to  §  1004.44(a)(8)  and  (a}(12)  and  the 
corresponding  step  of  §  1004.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1004.60(f}  and  (h); 


ri 


PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 

1.  Section  1005.15  is  revised  to  read 
as  follows: 

§1005.15    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 


(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1005.16  is  revised  to  read 
as  follows: 

f  1005.16    Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1005.19  is  added  to  read 
as  follows: 

11005.19    Commardatfoodproooaalitg 
•ttabllahmant 

Commercial  food  processing 
establishment  means  any  faciUty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§  1005.13, 1005.41  and 
1005.53. 

4.  Section  1005.40  is  revised  to  read 
as  follows: 

f  1005.40    Classes  of  utilization. 

Except  as  provided  in  §  1005.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1005.30  shall  be  classified  as  follows: 

(a)  Class  1  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  U  or  Class  in  milk. 

(b)  Class  n  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 


bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  sofi  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
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disposiiig  haiuUer  that  m  specified  in 
paragnpht  0^4)(i)  through  (iv)  of  this 
section,  tfMM  era  diMKMed  of  by  8 
handler  for  sniniri  iMd; 

(4)  In  fluid  milk  praducts,  products 
specified  in  panBrmph  (b)(1)  of  this 
section,  aad  products  processed  by  the 
disposing  handler  that  an  specified  in 
paragraphs  (b)(4Mi)  throurii  (iv)  of  this 
secdon,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  tot  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classiBcation 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
adminisi^tor  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  buaness  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactoiy  to  the 
market  administrator; 

(6)  In  sldm  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1005.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1005.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1005.41(a)  to  ^e  receipts  specified  in 
§  1005.41(a)(2)  and  in  shrinkage 
specified  in  $  1005.41(b)  and  (c). 

5.  Section  1005.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2Kvi)  and  (vii)  to  read  as 
follows: 


flOOS^    CiaaaMoatlenaftraiwfaraand 
divafalona, 

(a)  •  •  • 

(1)  *  *  'Thaanountofskimmilkor 
buttei£it  dasaifiad  in  each  class  shall 
include  the  aasigxted  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)-  •  • 

(2)-  •  • 

(vi)  Any  ramaiaiiig  uaassigned 
receipts  of  bulk  fluid  miik  {uoducts  at 
the  nonpool  plaat  from  pool  plants  and 
other  order  pJants  shall  ht  asaigned,  pro 
rata  among  such  plants,  to  the  extent 


poasibla  first  to  any  remaining  Class  I 
utiUzatitm,  than  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpeol  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Qass  n  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
•        •        •        •        • 

6.  Section  1005.43  is  amended  by 
adding  a  r>ew  paragraph  (d)  to  read  as 
follows: 

f  1 005.43    Gafieral  classification  rulaa. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  miUc  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fiuid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1005.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1005.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1005.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  {a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2Ki)".  to  read  as  follows: 

§1005.44    Ctaaafficatlon  of  producw^  milk. 


(a)  •   •   • 

(2)  &ibtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  akim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packag^  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 


(5)  Subtract  trom  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1005.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fiuid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  poimds  of  sldm  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1005.40(b}  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  nu'Ik  pursuant  to 

§  1005.40(c)(6)),  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Gass 
II. 

(7)  *   •   • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  miUc  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventor)'  at 
the  beginning  of  the  month  of  products 
specified  in  §  1005.40(b)(1)  diat  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
•        •        »        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  Quid  milk  products  and 
products  specified  in  §  1005.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 


8.  Section  1005.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 005.45    IMarkat  administrator's  reports 
and  announcamants  concaming 
ctassltication. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1005.43(d)  and 
§  1005.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  tharoafier,  any 
change  in  such  allocation  required  to 
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correct  errors  disclosed  in  the 
veriBcation  of  such  report. 

•        •        •        •        • 

9.  Section  1005.53  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

11005.53    Plant  location  adjustmenta  for 
handiara. 


(b)  *  •  • 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1005.44(a)(12)  and  the 
poijnds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use.  an  amount  equal  to: 

10.  Section  1005.60  is  amended  by 
revising  paragraphs  (d)  and  (f).  and  . 
adding  new  paragraphs  (g).  (h)  and  (i)  to 
read  as  follows: 

§1005.60    Handlar'a  valua  of  milk  for 
computing  uniform  prica. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  appUcable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1005.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1005.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1005.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(0  Add  the  amoimt  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1005.43(d)  and  §  1005.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
S  1005.44(a)(ll)  and  the  corresponding 
steps  of  S  1005.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regidated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 


(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  tne 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1005.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  ofnonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1005.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  ocau%  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1005.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1 005.76    Paymanta  by  handlar  oparating 
a  partially  ragulatad  diatributing  plant 

•        •        •        •        • 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 


the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  IH 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1005.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1005.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

I1005J5    Aaaaaamant  for  order 
adminiatratkMt. 


(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  ofnonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1005. 43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1005.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1005.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1005.60(d)  and  (f);  and 
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PART  1006— mHUC  M  THE  UPPER 
FLORIOA  MARKETING  AREA 

1.  Section  1006.15  is  revised  to  read 
as  follows: 

flOOCIS    FUiM  mWi  product 

(a)  Except  as  provided  ia  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frown  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowbt  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

.(b)  The  terra  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nooht  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1006.16  is  revised  to  read 
as  follows: 

f  1006.16    Ruld  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  mere  butterfat. 
with  or  without  the  addition  of  ether 
ingredients. 

3.  A  new  §  1006.21  is  added  under  the 
undesignated  centarheading 
"Definitions"  to  read  as  follows: 

f  1 006.21    Commercial  food  prooeaaing 
••tabilshment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 


same  provi^ons  relating  to  diversions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§  1006.13, 1006.41  and 
1006.52. 

4.  Section  1006.40  is  revised  to  read 
as  follows: 

11006.40    Ciaaaaa  of  utiUzatlon. 

Except  as  provided  in  §  1006.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1006.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ID  milk. 

(b)  Class  n  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  tfie  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  maricet  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  $uch  u.ses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
basAs),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogtut  and  any  other  semi-solid 
product  resembting  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 


(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  whidi  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vi^  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded  or  grated  and  are  not 
included  in  paragraph  (b)(4)(i)  of  this 
section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  |b)(l)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify-  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  tothe 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
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of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1006.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1006.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1006.41(a)  to  the  receipts  specified  in 
§  1006.41(a)(2)  and  in  shrinkage 
specified  in  $  1006.41(b)  and  (c). 

5.  Section  1006.42  is  revised  to  read 
as  follows: 

S  1006.42    ClaMlfication  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat.  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1006.44(a)(12)  and  the  corresponding 
step  of  §  1006.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utiUzation  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  trans£Bror-pl^t  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1006.44(a)(7) 
or  the  corresponding  step  of 

§  1006.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  leceived 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1006.44(a)(ll) 
or  (a)(12)  or  the  corresponding  steps  of 

§  1006.44(b).  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butter  fat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  fit>m  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 


bulk  fluid  cream  prodixrts,  rsspectively. 
that  are  in  the  same  category  as 
described  in  paragraph  (hKl)>  (bK2l  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  if  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  imder  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  n  or  Qass  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available: 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utiUzation  than  is 
provided  for  imder  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1006.40. 

(c)  Transfers  to  producer-handlers 
and  to  exempt  distributing  plants.  Skim 
milk  or  butterfat  in  the  following  forms 
that  is  transferred  from  a  pool  plant  to 
a  producer-handler  under  this  or  any 
other  Federal  order  or  to  an  exempt 
distributing  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utihzation 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat. 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 


(d)  Tranters  and  diversions  to  other 
nonpool  plants.  Skim  adlk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  oider  plant,  an 
exempt  distributing  plant,  or  a 
producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2KiKA)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  ba  classified  on  the 
basis  of  the  assignment  of  the  nrcmpool 
plant's  utihzation  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classificatioo  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  S  1006.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  Donpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  die  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  fitrnvsuch  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonp>ool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  bom 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  pnxlucts  at  such 
nonpool  plant  from  poul  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
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milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  formers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(Bj  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  frtjm  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Qass  III  utilization,  and 
then  to  Class  I  utihzation  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1006.43  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (d),  to  read  as 
follows: 

11006.43    Q«>eral  ctaMlflcatlon  rulM. 

«         •         •         •         « 

(a)  Each  month,  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors, 
the  reports  submitted  by  each  handler 


pursuant  to  $  1006.30  and  compute  the 
total  pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  at  each  pool 
plant. 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1006.9(b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1006.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1006.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1006.44  is  revised  to  read 
as  follows: 

11006.44    ClM«lflc«tlon  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1006.9(a)  for  each 
of  the  handler's  pool  plants  separately 
and  of  each  handler  described  in 
§  1006.9(b)  and  (c)  by  allocating  the 
handler's  receipts  of  skim  milk  and 
butterfat  to  such  handler's  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  IH  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1006.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  cm  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  p>aragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 


of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  bom  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  poimds  of  skim 
milk  in  Class  II  the  poimds  of  skim  milk 
in  products  specified  in  §  1006.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  In  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1006.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1006.40(b),  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1006.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1006.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 


IMI 


Federal  Regirter  /  Vol.  58.  No.  89  /  Tuesday.  May  11.  1993  /  Rules  and  ReguUtions         27789 


order  and  from  an  exempt  distributing 
plant: 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  imregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a){2)(i)  of  this 
section:  and 

(vi)  Receipts  of  reconstituted  skim 
pilk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

;   (8)  Subtract  in  the  order  specified 
below  from  the  {xnmds  of  skim  milk 
remaining  in  Class  II  and  Class  UI.  in 
sequence  beginning  with  Class  III: 

U)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  piu-suant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
Remaining  in  Class  II  and  Class  III 
combined: 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  frtjm  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2){i).  (aK7)(v).  and  (aM8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  n  and  Class  in  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  otlier  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  tills  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handlw 
of  producer  milk,  fluid  milk  products 


from  pool  plants  of  other  handlers,  and 
bulk  fluid  miUL  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percraitage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  poolplant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  unconcentratad  fluid 
milk  products  transferred  or  diverted  to 
such  plant  and  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  if  Class  II  or  Class  Ul 
classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  U  and 
Class  in  combined: 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1006.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  {a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  poimds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  ni  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  vrith  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
fix>m  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v),  and  (a)(a)(i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  n  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 


pound*  of  skim  milk  in  Qass  II  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  poimds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  m  and  then  Class  II).  In  such  case 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (aKl2)(ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  U  and  Class  01 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  m  combined  being 
subtracted  first  from  Class  10  and  then 
from  Qass  0,  with  respect  to  whichever 
of  the  fbUowing  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1006.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler):  r 
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(ii)  Should  the  proration  pursuant  to 
paragraph  (a)'12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  IH  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  HI  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Gass  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  soiuce  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  in  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  in  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amoimt  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amoimt;  and 

(iv)  Except  as  provided  in  paragraph 
(a](12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
bom  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount*(decreasing  as  necessary 
Class  in  and  then  Class  n).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1006.42(a):  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 


subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1006.45  is  amended  by 
changing  the  reference  "§  1006.44(a)(9) " 
to  "§  1006.44(a)(12)"  in  paragraph  (a) 
and  revising  paragraph  (b)  to  read  as 
follows: 

1 1006.45    Market  administrator's  reports . 
and  announcements  concerning 
classification. 

•         •         •         •        • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  ana 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1006.43(d)  and 
§  1006.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1006.50  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

11006.50    Class  prices. 


(c)  Chss  ni  price.  The  Class  HI  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1006.60  is  revised  to  read 
as  follows: 

1 1 006.60    Handler's  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
S  1006.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  In  each  class  as  determined 
pursuant  to  §  1006.44(a)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts; 


(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  frt}m  each  class  pursuant  to 
§  1006.44(a)(14)  and  the  corresponding 
step  of  §  1006.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  $  1006.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  m  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
n  price,  as  the  case  may  be,  for  the 
ctirrent  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  n  pursuant  to 

§  1006.44(a)(9)  and  the  corresponding 
step  of  §  1006.44(b): 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1006.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1006.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1006.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  UI 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1006.44(a)(7)(v)  and  (vi) 
and  the  corresponding  step  of 

§  1006.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1006.43(d)  and  §  1006.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  piu^uant  to 

§  1006.44(a)(ll)  and  the  corresponding 
steps  of  §  1006.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
imregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  pajrment 
obligation  undor  any  order; 
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(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
aoplicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  me 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
Donfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
S  1006.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1006.76(b)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassiHcation  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  daring 
the  prior  month. 

11.  Section  1006.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§1006.76    Paym«nta  by  a  handler 
operating  a  partially  regulated  dlatrlbutlng 
plant 

*  •        •        •        • 

|0))  •  •  • 

(3)  Deduct  from  any  remainder  the 
pounds  of  reconstituted  milk  made  from 
nonfluid  milk  products,  and  milk  or 
skim  milk  contained  in  receipts  from 
producer-handlers  and  exempt  plants 
defined  in  any  order,  which  are  then 
disposed  of  as  route  disposition  in  the 
marketing  area  from  the  partially 
regulated  distributing  plant; 

•  •        •        •        • 

(5)  From  the  value  of  such  milk  at  the 
Qass  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  ]>ounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  III  price.  For  any 


reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1006.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1006.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 006.85    Aasessntent  for  order 
•dmlnlstration. 

•        •        •        •        • 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  S  1006.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1006.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1006.44(b), 


except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1006.60(d)  and  (f);  and 

•        •        •        •        • 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  Section  1007.15  is  revised  to  read 
as  follows: 

S 1 007.1 5    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1007.16  is  revised  to  read 
as  follows: 

i  1 007. 1 6    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1007.21  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  follow: 

§  1007.21    Commercial  food  proceising 
eetabliahment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
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milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packa;^.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1007.13,  1007.41  and 
1007.52. 

4.  Section  1007.40  is  revised  to  read  . 
a.s  follows: 

§1007.40    Clasa«a  of  utUlzation. 

Except  as  provided  in  §  1007.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
^  1007.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
ail  .skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  U  or  Class  III  milk. 

(b)  Qass  II  milk.  Qass  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fet  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2]  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specifled 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  tlie 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  1; 

(4)  Used  to  produce: 

(i)  Cottage  dieese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form: 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yog\irt  and  any  other  semi-solid 
product  resembling  a  Qass  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 


mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  ore 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  ni  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  bard  cheeses  of  types  that 
may  be  shredded  or  grated  and  are  not 
included  in  paragraph  (b)(4)(i)  of  this 
section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (bK4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 


verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fhiid 
milk  product  or  in  any  product 
specified  in  paragraph  (bMl)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1007.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1007.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1007.41(a)  to  the  receipts  specified  in 
§  1007.41(a)(2)  and  in  shrinkage 
specified  in  %  1007.41  (b)  and  (c). 

5.  Section  1007.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§1007.42    CUsstflcation  of  transfars  and 
diversion*. 

•  *        *         •         • 

(a)  •  •  • 

(1)  •  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •   •   • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utiHzation  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Gass  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

•  *        *        *        • 

6.  Section  1007.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 007.43    General  ciasaification  rules. 

•  •        •        •        • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
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established  by  the  handler)  prior  to  any 
assignments  under  §  1007.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1007.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1007.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a){7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)",  to  read  as  follows: 

41007.44    CiMsHicMlon  of  producw  milk. 


(a) 


•  •  • 


(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
Inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
In  the  immediately  preceding  month; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1007.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  •  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1007.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1007.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

(7)  *  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 


product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1007.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

(9)  Subtract  bom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1007.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 

8.  Section  1007.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11007.45    Market  •dmtnlatrator's  reports 
and  announcoments  conoaming 
claaaificatioa 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1007.43(d)  and 
§  1007.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1007.60  is  amended  by 
revising  paragraphs  (d),  (f).  and  (g).  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

11007.60    Handle's  value  of  milk  for 
computing  uniform  price. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1007.44(a){7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1007.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 


unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  §  1007.44(a)(7){i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1007.44(a)(ll)  and  the  corresponding 
steps  of  S  1007.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
muhiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1007.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1007.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1007.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1007.76    Payments  by  handler  operating 
a  partially  regulated  diatributing  plant 

(a)  •  •  •  ^ 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
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the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amouint  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1007.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  ID  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 


11.  Section  1007.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1007.S5    AaaeMmant  tor  order 
•dministratton. 

•        ■         •        •        • 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1007.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1007.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1007.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1007.60(d)  and  (f);  and 


PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  Section  1011.15  is  revised  to  read 
as  follows: 

S 1011 .15    nuM  mNk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfiat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  steriUzed, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  pwrcent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modifled  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  In  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1011.16  is  revised  to  read 
as  follows: 

§1011.16    FhiM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 


3.  A  new  $  1011.19  is  added  to  read 
as  follows: 

11011.19    Commercial  food  processing 
astabUahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  tho.se  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the  ' 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§1011.13, 1011.41  and 
1011.52. 

4.  Section  1011.40  is  revised  to  read 
as  follows: 

f  1011.40    Claaaaa  of  utilization. 

Except  as  provided  in  §  1011.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1011.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  sp>ecifically  accounted  for  as 
Class  n  or  Class  IH  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  {b)(l)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  «id  of  the  month; 

(3)  In  buUc  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 
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(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Qass  tt  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  aassIUmilk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 
'    (ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 


dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyea  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
spedhed  in  paragraph  0))(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1011.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1011.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1011.41(a)  to  the  receipts  specified  in 
§  1011.41(a)(2)  and  in  shrinkage 
specified  in  §1011.41  (b)  and  (c). 

5.  Section  1011.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11011.42    CiMsMcatlonoftrwtsforsand 
dtvrstona. 

•        •        •        •        • 

(a)  •  •  • 

(1)  *  •  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  imassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  U  utilization, 
and  then  to  Class  IH  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  bo 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  U  utilization,  then  to 
any  remaining  Class  III  utiHzation,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1011.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


11011.43  OwMral  etaMlfleMtoo  nilM. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1011.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1011.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1011.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i).  and 
(a)(9),  and  by  changing  the  reference 
'•(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  Introductory  text,  and  the 
introductory  text  of  paragraph  (8)(11)  to 
"(a)(2)(i)",  to  read  as  follows: 

11011.44  CtaMmcMlon  o<  pfoducw^  milk. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

fii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
•        •        •        •        • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1011.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  fix)m  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
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specified  in  §  1011.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 
§  1011.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(S)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1011.4G(b)(l]  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(5)  of  this  section; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IH,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1011.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1011.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 101 1.45    M«rfc«t  •dmlnlctrMor'a  reports 
and  announcwnents  concerning 
claaaification. 

•        •        •        •        • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1011.43(d)  and 
§  1011.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1011.52  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1)  to  read  as  follows: 

f  101 1.52 
h«n<M«r«. 


Plant  location  adjuatmants  for 


(b)  •  "  • 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1011.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 


10.  Section  1011.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

11011.60    Handlar'avaiuaofmNkfor 
computing  uniform  prica. 

•        •        •        •        • 

(d)  Add  the  amount  obtained  from 
multiplying  the  difi^erence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  miu  and 
butterfat  assigned  to  Class  I  pursuant  to 
S  1011.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1011.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1011.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
$  1011.43(d)  and  §  1011.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
S  1011.44(a)(ll)  and  the  corresponding 
steps  of  §  1011.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  tmder  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
81011.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1011.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 


other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  bom  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1011.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1 01 1 .76    Paymants  by  handler  operating 
a  partially  regulated  distributing  plant 

(a)  *  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amoimt  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
imder  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurahty  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
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(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1011.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fiind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1011.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1011.85    AsMMinwit  for  order 
sdmlnistratton. 
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(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1011.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1011.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1011.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1011.60  (d)  and  (f);  and 


PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

1.  Section  1012.15  is  revised  to  read 
as  follows: 

§1012.15    RuM  milk  producL 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk.  Including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfet  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 


(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1012.16  is  revised  to  read 
as  follows: 

§1012.16    nuid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixtiun  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1012.20  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  follows: 

§1012.20    Commerciel  food  proccMirtg 
•stabllahment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1012.13, 1012.41  and 
1012.52. 

4.  Section  1012.40  is  revised  to  read 
as  follows: 

§1012.40    CiasMs  of  utilization. 

Except  as  provided  in  §  1012.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1012.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  EHsposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  IH  milk. 


(b)  Qass  n  milk.  Qass  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  providea  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  sp>ecified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotla 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  D  product: 

(iv)  Eggnog.  custards,  pudduigs. 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containere; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(viij  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  UI  milk.  Class  ID  milk  shall 
be  all  skim  milk  and  butterfat: 
(1)  Used  to  produce: 
(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 
(iii)  Any  milk  product  in  dry  form; 
(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
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package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4](i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition,  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1012.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1012.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1012.41(a)  to  the  receipts  specified  in 
§  1012.41(a)(2)  and  in  shrinkage 
specified  in  §  1012.41(b)  and  (c). 

5.  Section  1012.42  is  revised  to  read 
as  follows: 

11012.42    CteMlflcatlon  of  tranafar*  and 
divcraiona. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfiat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 


classification  of  such  transfisrs  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butter&t,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

S  1012.44(a)(12)  and  the  corresponding 
step  of  §  1012.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1012.44(a)(7) 
or  the  corresponding  step  of 

§  1012.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1012.44(a)(ll) 
or  (a)(12)  or  the  corresponding  steps  of 
§  1012.44(b).  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Tmnsfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner,  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
buUc  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  n  or  Class  III  milk  to 
the  extent  of  such  utiUzation  available 


for  such  classification  piirsuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfiat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  m  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1012.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  m,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpoo!  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  fit)m  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 


IMI 
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(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1012.30  for  the  month 
within  which  such  transaction  occiured; 
ai^d 

|(B)  The  nonpool  plant  operator 
maintains  books  and  recoitis  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereimder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
imassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
imassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  sUch 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

P)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  fanners  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 


(B)  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  oe  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utiUzation  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  HI  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
{d){2)  of  this  section. 

6.  Section  1012.43  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (d),  to  read  as 
follows: 

11012.43    Q«n«r«l  cI«Miflc«tion  rulM. 

(a)  Each  month,  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors, 
the  reports  submitted  by  each  handler 
pursuant  to  S  1012.30  and  compute  the 
total  poimds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  at  each  pool 
plant. 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  piu^uant  to  §  1012.9(b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1012.44.  Any 


remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  $  1012.44  on  a  pro  rata 
basis,  imless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 
7.  Section  1012.44  is  revised  to  read 
as  follows: 

11012.44    CliM«ific«tk>n  of  produow^  miHL 

For  each  month  the  maiket 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  S  1012.9(a)  for  each 
of  the  handler's  pool  plants  separately 
and  of  each  handler  described  in 
S  1012.9(b)  and  (c)  by  allocating  the 
handler's  receipts  of  skim  milk  and 
butterfat  to  such  handler's  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  poimds  of 
skim  milk  in  shrinkage  specified  in 

S  1012.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

J3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  $  1012.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  bom  the  remainuig 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1012.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
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the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  millc 
remaining  in  Class  n.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specifled  in  §  1012.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classiRed  as  Class  III  milk  pursuant  to 

§  1012.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II;  and 

(7)  Subtract  in  the  order  specifled 
below  from  the  poiuids  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventor)'  at 
the  beginning  of  the  month  of  products 
speciRed  in  §  1012.40(b)(1)  that  was  not 
subtracted  piusuant  to  paragraphs  (a)(4). 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certiRcation  is  not  estabUshed; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined     • 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  fllled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted' 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  Riled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  sjtim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

U)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 


which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  The  poiuids  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v),  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)(A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  po\mds  of 
skim  milk  in  Class  II  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  tlie  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amoimt.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  poimds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  unconcentrated  fluid 
milk  products  transferred  or  diverted  to 
such  plant  and  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  if  Class  II  or  Class  01 
classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 


of  skim  milk  remaining  in  Class  n  and 
Class  in  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  in,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1012.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  {a)(5)  and  {a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  10  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  10  combined  being 
subtracted  first  from  Class  10  and  then 
from  Class  0,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)(i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  0  and  Class  01 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  0  and 
Class  10  combined  shall  be  increased 
(increasing  as  necessary  Class  10  and 
then  Class  0  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 


IMI 


Federal  Regirter  /  Vol.  58,  No.  89  /  Tuesday.  May  11.  1993  /  Rules  and  RegulaUons         27801 


quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  D  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  begiiming  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  poimds  of  skim  milk 
remaining  in  each  class  the  poimds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a){7)(vi)  and  (a){8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii).  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  n  and  Class  in 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Gass  in  and  then 
from  Class  n.  with  resp>ect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1012.45(a):  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  ni  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  U  and  Class  HI  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  ni 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  n 


to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amoimt  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  ^e 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  m  and  then  Class  U).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1012.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  poimds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  IH.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  Uie 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1012.45  is  amended  by 
changing  the  reference 
"§  1012.44(a)(9)"in  paragraph  (a)  to 
"§  1012.44(a)(12)"  and  revising 
paragraph  (b)  to  read  as  follows: 


f101Z45    ItortMt  •dminlstrator'a  report* 
and  announcamants  concerning 
ctaMtflcatlon. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utiUzation  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1012.43(d)  and 

S  1012.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
•        •        •        •        • 

9.  Section  1012.50  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

S  1012.50    Class  prteee. 

(c)  Class  ni  price.  The  Class  HI  price 
shall  be  the  basic  formula  price  for  the 
month. 

9a.  Section  1012.60  is  revised  to  read 
as  follows: 

S  1012.60    HMxMw^e  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
§  1012.9  (b)  and  (c)  as  follows; 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1012.44(c)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts; 

(b)  Aod  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1012.44(a)(14)  and  the  corresponding 
step  of  §  1012.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1012.74,  that 
are  applicable'fat  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  in  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
n  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  n  pursuant  to 

S  1012.44(a)(9)  and  the  corresponding 
step  of  §  1012.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 


27802         Federal  Regirter  /  Vol.  58.  No.  89  /  Tuesday.  May  11,  1993  /  Rules  and  Regulations 


Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  ounoredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1012.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1012.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1012.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1012.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

§  1012.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1012.43(d)  and  §  1012.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1012.44(a)(ll)  and  the  corresponding 
steps  of  §  1012.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order, 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difiiarenca  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1012.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1012.76(b)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfw  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 


hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1012.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1012.76    Paymants  by  handtar  opwatlng 
a  parllaUy  ragulatad  dlauibuting  plant 

(b)  •   •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant  and  miUc  or 
skim  milk  contained  in  receipts  from 
producer-handlers  and  exempt  plants 
deflned  in  any  order  disposed  of  as 
route  disposition  in  the  marketing  area; 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpooi  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difl'erence  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  HI  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  QI  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 


the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  caimot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  Ingredients  assigned  to 
Class  I  use  under  §  1012.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the    , 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  irigredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  pluraUty  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1012.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1012^    Aaaaaamant  for  erdar 

administration. 

•        •        •        •        • 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1012.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1012.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1012.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1012.60(d)  and  (f);  and 


PART  1013— MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

1.  Section  1013.15  is  revised  to  read 

as  follows: 

91013.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 


IMI 
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flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
Dot  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  svraetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  soUds,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1013.16  is  revised  to  read 
as  follows: 

1 1013.16    Ruid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  $  1013.20  is  added  under  the 
undesignated  centerheeding 
"Definitions"  to  read  as  follows: 

11013.20    Conmerctei  food  prooeaaing 
aatablishmant 

Commercial  food  processing 
establishment  means  any  faciUty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§  1013.13, 1013.41  and 
1013.52. 

4.  Section  1013.40  is  revised  to  read 
as  follows: 

§1013.40    ClaaaM  of  utilization. 

Except  as  provided  In  §  1013.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1013.30  shall  be  classified  as  follows: 

(a)  aass  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  iana  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 


(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  aass  n  milk.  Qass  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
beQassI; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  oird  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembUng  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containera  or  larger  and  intended  to  be 
used  In  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b}(4)(i)  of  this  section: 


(ii)  Butter,  plastic  cream,  anhydrous 
milkiiBt  and  butteruil; 

(iii)  Any  milk  product  In  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-typ>e 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package; and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposinc  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  wed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
unaer  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of-this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1013.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1013.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1013.41(a)  to  the  receipts  specified  in 
S  1013.41(a)(2)  and  in  shrinkage 
specified  in  §  1013.41  (b)  and  (c). 

5.  Section  1013.42  is  revised  to  read 
as  follows: 

S 1 01 3.42    CteMmcatfon  of  tranefera  and 
diveraione. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  fonn 
of  a  fluid  milk  product  or  a  bulk  fluid 
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cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
.  plants  reauest  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1013.44(a)(12)  and  the  corresponding 
step  of  §  1013.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterbt  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1013.44(a)(7) 
or  the  corresponding  step  of 

§  1013.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1013.44(a)(ll) 
or  (a)(12)  or  the  corresponding  steps  of 

§  1013.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Tmnsfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1).  (b)(2),  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  imdar  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 


maricet  administrators,  transfiars  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I.  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1013.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  IH,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product:  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply; 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 


basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1013.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  &t)m  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk   ■ 
products  at  such  nonpool  plant  fit>m 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  bom 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonp>ool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  fit>m  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  fi^m 
such  plant  and  are  allocated  to  Class  I 
at  tiie  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  fitim 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  fix)m  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 
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(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant:  and 

(B)  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Qass  I 
utilization,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1013.43  is  amended  by 
adding  new  paragraphs  (c)  and  (d).  to 
read  as  follows: 

11013.43    OwMral  cteMiflcation  rulM. 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1013.9(b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  spjecific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1013.44.  Any 
remaining  skim  milk  and  butterfat  in 
coiH:entrated  receipts  shall  be  assigned 
to  uses  under  §  1013.44  on  a  pro  rata 
basis,  unless  a  specific  use  oisuch 
receipts  ii  established  by  the  handler. 


7.  Section  1013.44  is  revised  to  read 
as  follows: 

11013^    CtMaMcatlon  of  product  mUk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1013.9(a)  for  each 
of  the  handler's  pool  plants  separately 
and  of  each  handler  described  in 
§  1013.9  (b)  and  (c)  by  allocating  the 
handler's  receipts  of  skim  milk  and 
butterfat  to  such  handler's  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1013.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
Inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  poimds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1013.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
poimds  of  skim  milk  in  products 
specified  in  §  1013.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  begiiming  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  Uiis 


paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subtract  from  the  remaming 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to.  any  product 
specified  in  §  1013.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1013.40(c)(6)),  but  not  in  excess  of  die 
pounds  of  skim  milk  remaining  in  Class 
U; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  S  1013.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4). 
(a)(5).  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
fit)m  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(6)  Subtract  in  the  order  sp>ecified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m,  in 
sequence  beginning  with  Class  III: 

U)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  Uiis  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 
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(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v),  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
nom  Class  D  and  Class  III  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Class  in  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utihzation 
resulting  firom  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  firom  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is' 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  unconcentrated  fluid 
milk  products  from  an  other  order  plant 
that  are  in  excess  of  bulk 
unconcentrated  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  in  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 


beginning  with  Class  m,  the  poimds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1013.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  purauant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i} 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  ni  the  pounds  of 
skim  milk  subtracted  purauant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  ni  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfera  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  ni  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  purauant  to  paragraphs 
(a)(2)(i).  (a)(7Mv).  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfera  or  diveraions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  in 
combined  purauant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Qass  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amoimt 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  purauant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  U  and 
Class  m  combined  shall  be  decreased  by 
a  like  amoimt  (decreasing  as  necessary 


Class  m  and  then  Class  U).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  maimer  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  purauant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  n  and  Class  m 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  m  combined  being 
subtracted  first  from  Class  m  and  then 
from  Class  n,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  aU  handlera  in  each  class  as 
announced  for  the  month  purauant  to 
§1013, 45(a);  or 

(B)  The  total  poimds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfera  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  purauant  to 
paragraph  (a){12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  aU 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  m  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m  at  all 
such  plants,  the  i}ounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  tJbe 
computations  purauant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  • 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  U  and  Class  m  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Qass  m 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  H 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 


iMI 


Federal  Register  /  Vol.  58.  No.  89  /  Tuesday.  May  11.  1993  /  Rules  and  Regulations         27807 


the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  miUc  In  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  p>ounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  ni  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Qass  D).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1013.42(a):  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  HI.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(l4)  of  this  section  and  me 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1013.45  is  amended  by 
changing  the  reference 
;•§  1013.44(a)(10)"  to  "§  1013.44(a)(12)" 
in  paragraph  (a)  and  revising  paragraph 
(b)  to  read  as  follows: 

S 1 01 3.45    Market  •dmtnietrator't  reports 
and  announcements  concerning 
cissalftcstion. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 


after  the  report  of  receipts  and 
utilization  for  the  mondi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  fit>m  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1013.43(d)  and 
§  1013.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1013.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

S  1013.50    Class  prices. 

(c)  Class  in  price.  The  Class  m  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1013.60  is  revised  to  read 
as  follows: 

1 1 01 3.60    Handler's  value  of  mllli  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
§  1013.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1013.44(c)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  bom  each  class  pursuant  to 
§  1013.44(a)(14)  and  the  corresponding 
step  of  S  1013.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1013.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amoimt  obtained  bom 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to 

§  1013.44(a)(9)  and  the  corresponding 
step  of  §  1013.44(b); 

(d)  Add  the  amoimt  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  fll  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1013.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  S  1013.44(a)(7)  (i) 


through  (iv)  and  the  corresponding  step 
of  §  1013.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  bom  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1013.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

§  1013.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1013.43(d)  and  §  1013.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  bom  Class  I  pursuant  to 

§  1013.44(a)(ll)  and  the  corresponding 
steps  of  §  1013.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  &t>m  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  bom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1013.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1013.76(b)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
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the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  priw  month. 

11.  Section  1013.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

S1013.7t    Payments  by  handl«r  operating 
a  partialiy  ragulatad  distributing  plant 

(b)  •  •  • 

(3)  Deduct  from  any  remainder  the 
pounds  of  reconstituted  milk  that  are 
made  from  nonfluid  milk  products  and 
milk  or  skim  milk  contained  in  receipts 
from  producer-handlers  and  exempt 
plants  defined  in  any  other  order,  which 
are  then  disposed  of  as  route  disposition 
in  the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b){3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  HI 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-seitlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 


Class  I  use  under  $  1013.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  C!lass  I  price 
applicable  imder  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  pluraUty  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  soiu-ce  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1013.85  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f  1 01 3.S5    Asseaamant  for  order 
administration. 

(a)  •  '  * 

(2)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1013.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1013.44  (a)(6).  (a)(7).  and  (a)(ll)  and 
the  corresponding  steps  of  §  1013.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1013.60  (d)  and  (f);  and 


PART  1030— MtLX  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.15  is  revised  to  read 
as  follows: 

S  1030.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to;  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  at 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 


(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infiant  faeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  natiu«  and  butterfat  content. 

2.  Section  1030.16  is  revised  to  read 
as  follows: 

f  1030.16    Ruid  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1030.21  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  follows: 

f  1030.21    Commarcial  food  procaasing 
aatabiiahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1030.13, 1030.41  and 
1030.52. 

4.  Section  1030.40  is  revised  to  read 
as  follows: 

§1030.40    CUaaaa  of  utiUzatlan. 

Except  as  provided  in  §  1030.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1030.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfot: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  riiilk. 

(b)  Class  n  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 


;mi 
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(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month: 

(3)  In  buu  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-soUd 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 
'  (c)  Qass  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 


condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(i)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  sp)edfied  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
luider  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  ft))(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1030.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1030.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1030.41(a)  to  the  receipts  specified  in 
§  1030.41(a)(2)  and  in  shrinkage 
specified  in  §  1030.41(b)  and  (c). 

5.  Section  1030.42  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (a),  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

§1030.42    Ci««smc«tion  of  tranafera  and 
diversiona. 

•        •        •        •        • 

(a)  *  *  'Theamount  ofskim  milkor 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 


milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products. 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  imassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utihzation.  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Gass  I  utihzation  at  such 
nonpool  plant;  and 

6.  Section  1030.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 

follows: 

S  1030.43    Ganeral  claaaJflcation  rule*. 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  S  1030.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1030.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1030.44  is  amended  by 
adding  a  new  paragraph  (a)(2)(iii), 
revising  the  first  sentence  of  paragraph 
(a)(5),  and  revising  paragraphs  (a)(6), 
(a)(7)(i);  redesignating  (a)(8)(i)(a)  and  (6) 
as  (a)(8)(i)  (A)  and  (B)  and  revising 
newly  designated  (a)(8)(i)(B)  and  (a)(9). 
to  read  as  follows: 

f  1030.44    Ciaaaiflcstton  of  producer  milk. 

•  •        •        *        • 

(a)  •  •  • 

(2)  •  '  • 

(iii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  •        •        •        •  I 

(5)  Subtract  from  the  remaining  ^ 

poimds  ofskim  milk  in  Gass  II  the 
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pounds  of  skim  milk  in  products 
specified  in  §  1030.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  CHass  !!.••• 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1030.40(b)  (excluding  the 
quantity  of  such  skim  milk  \htA  was 
classified  as  Class  III  milk  pursuant  to 

§  1030.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Dass 

n. 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1030.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section: 

(8)  •  •  • 

(i)  *  '  ' 

(B)  Whidi  are  in  excess  of  the  pounds 
of  skim  milk  determined  by  multiplying 
the  pounds  of  skim  milk  remaining  in 
Class  I  (excluding  any  duplication  of 
Class  I  utilization  resulting  from 
reported  Class  I  transfers  between  pool 
plants  of  the  handler)  by  1.25  and 
subtracting  the  sum  of  the  pounds  of 
skim  milk  in  receipts  of  producer  milk, 
fluid  milk  products  from  other  pod 
plants,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(iv)  of  this  section;  and 

(9)  Subtract  from  the  pounds  of  ddm 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1030.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(iii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

•        •        •        •        ■ 

8.  Section  1030.45  is  amended  by 
revising  paragraph  (b)  to  read  as  foUows: 

f  1030.45    Martot  •dmintetrator'a  reports 
and  announcemanta  coneaming 
daasHicalion. 


(b)  Report  to  the  market  adminiatretor 
of  the  other  order,  as  sooa  as  poasibla 
after  the  report  of  receipts  and 
utilization  for  the  month  ia  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1030.43(d}  and 
§  1030.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
•        •        •        •        • 

9.  Section  1030.52  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(5),  to 
read  as  follows: 


11030.52 
handiara. 


Plant  location  adfuatmants  for 


(c)  •  •  • 

(1)  Determine  the  aggregate  quantity 
of  Class  I  milk,  excluding  beginning 
inventory  of  packaged  fluid  milk 
products,  at  such  plant  (or  all  pool 
plants  of  such  handler  for  which  the 
handler's  total  receipts  are  allocated  for 
all  such  handler's  pool  plants  combined 
pursuant  to  §§  1030.43(d)  and  1030.44 
after  eliminating  duplication  for  transfer 
between  such  plants); 

(5)  Subtract  the  quantity  of  bulk  fluid 
milk  products  received  at  the  handler's 
pool  plant(s)  from  other  order  plants 
and  unregulated  supply  plants  that  are 
assigned  to  Class  I  pursuant  to 
§§  1030.43(d)  and  1030.44; 

10.  Section  1030.60  is  amended  by 
revising  paragraphs  (d)  and  (f), 
removing  "and"  after  the  semicolon  in 
paragraph  (g),  replacing  the  period  after 
paragraph  (h)  with  a  semicolon,  and 
adding  new  paragraphs  (i).  ())  and  (k)  to 
read  as  follows: 

11030.60    Handlar't  value  o(mW(  for 
computing  unKorm  price. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  QI  price 
by  the  hundredweight  of  skim  milk  and 
butterfet  assigned  to  Class  I  pursuant  to 
§  1030.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1030.44{a)(7Mi) 
through  (iv),  (vii),  and  (viii)  and  the 
corresponding  step  of  §  1030.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 


from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 

•        •        •        •        • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  1  pursuant  to 
§  1030.43(d)  and  S  1030.44(a)(7Xi)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1030.44(a)(ll)  and  the  corresponding 
steps  of  §  1030.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(i)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1030.43(d); 

(j)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  ara  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1030.76(a)(5)  or  (c);  and 

(k)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occius  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1030.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


IMI 
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11030.76    PaymMito  by  »Mn<ter  operating 
■  partiaUy  r«eulatod  distributing  plant 

(a)  •   •   • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  apphcable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
die  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


II 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  imder  §  1030.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  r^ulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  imder  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  lU  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  ma)ority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 


to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.-  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1030.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 030.85    Asaetsment  for  order 
administration. 

•        •        •         •         • 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1030.43(d)  and  other 
soince  milk  allocated  to  Class  I  pursuant 
to  §  1030.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1030.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1030.60(d)  and  (f);  and 


PART  1032— MILK  IN  THE  SOUTHERN 
ILUNOIS-EASTERN  MISSOURI 
MARKETING  AREA 

1.  Section  1032.15  is  revised  to  read 
as  follows: 

S  1032.15    Fluid  mUic  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evai>orated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content 

2.  Section  1032.16  is  revised  to  read 
as  follows: 


f  1032.16    Ruld  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1032.19  is  added  to  read 
as  follows: 

11032.19    Commarciai  food  procMalng 
••tabliahinant 

Commercial  food  processing 
establishment  means  any  faciUty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to. 
provisions  in  §S  1032.13,  1032.41  and 
1032.52. 

4.  Section  1032.40  is  revised  to  read 
as  follows: 

§1032.40    Ciaaaae  of  utilization. 

Except  as  provided  in  §  1032.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1032.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  U  or  Class  Ul  milk. 

(b)  Qass  U  milk.  Class  XL  milk  shaU  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  craam  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  Inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  conunerdai  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
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verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  Droduce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases],  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  aass  m  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  cnunbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  nroduct  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
produflls  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  spedfieid  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 


section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
diunping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  piusuant  to  §  1032.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1032.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1032.41(a)  to  the  receipts  specified  in 
§  1032.41(a)(2)  and  in  shrinkage 
specified  in  §  1032.41(b)  and  (c). 

S.  Section  1032.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

11032.42    Classification  of  transfers  and 
divsrsions. 


(a)  •  •  • 

(1)  •  *  •  The  amount  of  skim  milk  or 
butterfet  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •   •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  firom  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Qass  n  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 


the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1032.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  1032.43    General  classification  rules. 

•  •        •        •        • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Gass  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Gass  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1032.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1032.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1032.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9).  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v).  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)",  to  read  as  follows: 

11032.44    Classificstion  of  produce  milk. 

(a)  •  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  •        *        •        • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  U  the 
pounds  of  skim  milk  in  products 
specified  in  §  1032.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
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excess  of  the  pounds  of  skim  milk 
remaining  in  Gass  D.  •  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1032.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

S  1032.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  •  V 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
.lecition  applies,  packaged  inventory  at 
iho  beginning  of  the  month  of  products 
specified  in  §  1032.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4). 
'a)(5)  and  (a)(6)  of  this  section; 


t 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
.skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1032.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

•  •        •        •        • 

8.  Section  1032.45  is  amended  by 

n  vising  paragraph  (b)  to  read  as  follows: 

§  1 032.45    Market  admlnistratof '•  reports 
and  announcenVente  concerning 
c<«38tfication. 

•  •         •         •        » 

(I;)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1032.43(d)  and 
§  1032.44  on  the  basis  of  such  report, 
(iocluding  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1032.60  is  amended  by 
revising  paragraphs  (d),  (0.  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 


SI 032.60    Handler's  value  of  milk  for 
computing  untform  price. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difi^erence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  HI  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Qass  I  pursuant  to 
§  1032.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1032.44(a)(7)  (i) 
through  (iv)  and  the  corrasponding  step 
of  §  1032.44(b).  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 
•        •        •        •        • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1032.43(d)  and  §  1032.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1032.44(a)(ll)  and  the  corresponding 
steps  of  §  1032.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  imder  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  produtis  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1032.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  ai^other  order  under 
§  1032.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 


results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1032.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1032.76    PaymenU  by  a  tiandler 
operating  a  partially  regulated  distributing 
plant 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  aire 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  llie 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  ID 
price)  and  the  Class  IH  price.  For  any     , 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  tlie 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  procBSsed  the 
nonfluid  milk  ingredients  is  rts^ulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  pluraUty  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
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Class  I  use  under  §  1032.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1032.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1032.85    As««Mment  for  order 
•dminiatration. 


(b)  Receipts  of  concentrated  fluid  milk 
products  ht)m  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1032.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1032.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1032.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1032.60(d)  and  (f);  and 


PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

1.  The  table  of  contents  of  part  1033 
is  revised  to  read  as  follows: 


General  Provisiona 

Sec. 

1033.1 

General  provisions. 

Dduutiona 

1033.2 
1033.3 
1033.4 

Ohio  Valley  marketing  area 
Route  disposiUon. 
Plant. 

1033.5 
1033.6 
1033.7 
1033.8 

1033.9 

Distributing  plant. 
Supply  plant. 
Pool  plant. 
Nonpool  plant 
Handler. 

1033.10 

Producer-handler. 

1033.12 

Producer. 

1033.13 

Producer  milk. 

1033.14 

Other  source  milk 

1033.15 

Fluid  milk  product. 

1033.16 
1033.17 

Fluid  cream  product. 
Filled  milk. 

1033.19 
1033.20 

CooperaUve  association. 
Product  prices. 

Sec. 

1033.21    Commercial  food  processing 
establishment 

Handier  Reports 

1033.30  Reports  of  receipts  and  utilization. 

1033.31  Payroll  reports. 

1033.32  Other  reports. 

CUasification  of  Milk 

1033.40  Qasses  of  utilization. 

1033.41  Shrinkage. 

1033.42  Classification  of  transfers  and 
diversions. 

1033.43  General  classification  rules. 

1033.44  Gassification  of  producer  milk. 

1033.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

aassPricas 

1033.50  Gass  prices. 

1033.51  Basic  formula  prices. 

1033.52  Plant  location  adjustments  for 
handlers. 

1033.53  Announcement  of  class  prices. 

1033.54  Use  of  equivalent  prices. 

Uniform  Price 

1033.60  Handler's  value  of  milk  for 
computing  uniform  price. 

1033.61  Computation  of  the  uniform  price. 

Payments  for  Milk 

1033.70  Producer-settlement  fund. 

1033.71  Payments  to  the  market 
administrator. 

1033.72  Payments  to  producers  and  to 
cooperative  associations. 

1033.73  Butterfat  differential. 

1033.74  Plant  location  adjustments  for 
producers  and  on  nonpKX)!  milk. 

1033.76  Payments  by  handler  operating  a 
partially  regulated  distributing  plant. 

1033.77  Correction  of  errors. 

1033.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1033.85  Assessment  for  order 
administration. 

1033.86  Deduction  for  marketing  services. 
Authority:  Sees  1-19. 48  Stat.  31.  as 

-mended  7  U.S.C  601-674. 

S  1033.6    [Redeelgnatedu  §1033.2] 

2.  Section  1033.6  is  redesignated  as 
§1033.2. 

S  1033.8    (Redosignatad  as  §  1033.3] 

3.  Section  1033.8  is  redesignated  as 
§1033.3,  and  amended  by  changing  the 
reference  "§  1033.41(a)"  to 

"§  1033.40(a)". 

11033.9    [Redesignated  ■•!  1033.4] 

4.  Section  1033.9  is  redesignated  as 
§1033.4. 

S  1033.19    [Removed] 

11033.5    [Redesignated  as  §1033.19] 

5.  Section  1033.19  is  removed,  and 
§  1033.5  is  redesignated  as  §  1033.19. 


§1033.10    [Rede«tgfUrtMlM§  1033.5] 

6.  Section  1033.10  is  redesignated  as 
§1033.5. 

§1033.11    [Redaelgfwtada«§  1033.6] 

7.  Section  1033.11  is  redesignated  as 
§  1033.6. 

§1033.13    [Redesignated  M§  1033.8] 

8.  Section  1033.13  is  redesignated  as 
§1033.8. 

§1033.16    [Redeelgn«tedea§  1033.9  end 
Amended] 

9.  Section  1033.16  is  redesignated  as 
§  1033.9  and  amended  by  changing  the 
reference  "§  1033.15"  in  paragraph  (b) 
to  "§  1033.13",  the  reference 

"§  1033.17"  in  paragraph  (e)  to 
"§  1033.10"  and  the  reference 
"§  1033.56"  in  paragraph  (f)  to 
"§  1033.7(d)". 

§1033.17    [Redesignated  as  §103qj0] 

10.  Section  1033.17  is  redesignated  as 
§1033.10. 

§1033.15    [Redesignated  ss  §1033.13] 

11.  Section  1033.15  is  redesignated  as 
§  1033.13,  and  amended  by  changing  all 
references  to  "§  1033.16"  to  "§  1033.9" 

§  1033.7    [Redesignated  ss  §  1033.15  snd 
Revised] 

12.  Section  1033.7  is  redesignated  as 
§  1033.15,  and  revised  to  read  as 
follows: 

§1033.15    Huld  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
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volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content 

91033.12    [RedMlgnatMl Ml  1033.7 and 
Amand*d] 

13.  Section  1033.12  is  redesignated  as 
|§  1033.7  and  amended  in  the 
introductory  text  by  changing  the 
reference  "§  1033.56"  to  "paragraph  (d) 
of  this  section",  in  paragraph  (b) 
introductory  text  by  changing  the 
reference  "§  1033.16(c)"  to  "§  1033.9(c)" 
and  adding  a  new  paragraph  (d)  to  read 
Bs  follows: 

51033.7    Pool  plant 


(d)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 
:    (2)  A  plant  subject  to  the  classification 
and  pricing  provisions  of  another  order 
Issued  pursuant  to  the  Act,  unless  the 
plant  is  qualified  as  a  pool  plant 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section  during  the  current  month  and 
the  immediately  preceding  month  and  a 
greater  volume  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  in  each 
such  month  from  such  plant  as  route 
disposition  in  the  Ohio  Valley 
marketing  area  than  is  disposed  of  fixim 
such  plant  as  route  disposition  in  the 
markethig  ^rea  regulated  pursuant  to  the 
other  order  and  to  plants  qualified  as 
fully  regulated  plants  under  such  other 
order  on  the  basis  of  route  disposition 
in  the  marketing  area; 
i  (3)  A  plant  qualified  pursuant  to 
$  1033.7(a)  which  also  meets  the 
requirements  of  a  fully  regulated  plant 
pursuant  to  the  provisions  of  another 
Federal  order  on  the  basis  of 
distribution  in  such  other  marketing 
area  and  fitam  which  the  Secretary 
determines  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  is  greater  than  route 
disposition  in  sudb  other  marketing  area 
but  which  plant  is,  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 


S  1033.14    [RMl«»)0rwtMlM  1 1033.12  and 
Amended] 

14.  Section  1033.14  is  redesignated  as 
§  1033.12,  and  amended  by  changing  the 
following  references: 

a.  In  paragraph  (a)(2),  the  reference 
"§  1033.16(c)"  is  changed  to 

"§  1033.9(c)"; 

b.  In  paragraph  (a)(3),  the  reference 
"S  1033.15"  is  changed  to  "§  1033.13"; 
and 

c  In  paragraph  (b)(2),  the  reference 
"§  1033.46(a)(8){ii)  and  the 
corresponding  step  of  §  1033.46(b)"  is 
changed  to  "§  1033.44(a)(8)(ii)  and  the 
corresponding  step  of  §  1033.44(b)". 


11033.18    [RadMlgiutMlaa  1 1033.14  and 
Amandad] 

15.  Section  1033.18  is  redesignated  as 
§  1033.14,  and  amended  in  paragraph 
(b)  by  changing  the  reference 

"§  1033.41(b)(1)  and  (b)(3)"  to 
"§  1033.40(b)(1)  and  (b)(4)". 

16.  A  new  §  1033.16  is  added  to  read 
as  follows: 

1 1033.16    nuld  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

11033.20    [Radaslgnatadaa  1 1033.17] 

17.  Section  1033.20  is  redesignated  as 
§1033.17. 

11033.12    [Radaaignatad8«|1033.20and 
Amandad] 

18.  Section  1033.21  is  redesignated  as 
§  1033.20  and  amended  in  the 
introductory  text  by  changing  the 
reference  "§  1033.51a"  to 

"§  1033.51(b)". 

19.  A  new  §  1033.21  is  added  to  read 
as  follows: 

f  1 033.21    Commardal  food  procaaalng 
aataUlahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  prt)duct8  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1033.13. 1033.41  and 
1033.52. 

11033.27    [Ramovad] 

20.  Section  1033.27  is  removed. 

f  1033.30    [Amandad] 

21.  Section  1033.30  is  amended  by 
changing  the  following  references: 

a.  In  paragraphs  (a)(l)(iv)  and  (a)(2), 
the  reference  "§  1033.41(b)(1)"  is 
changed  to  "§  1033.40(b)(1)"; 

b.  In  paragraph  (b)(1)  introductory 
text,  the  reference  "S  1033.16(b)  or  (c)" 
is  changed  to  "§  1033.9(b)  or  (c)";  and 

c  In  paragraph  (b)(2).  the  reference 
"S  1033.15(b)"  is  changed  to 
"§  1033.13(b)". 

22.  Section  1033.31  is  redesignated  as 
S  1033.32,  and  S  1033.32  is  redesignated 


as  S  1033.31.  Redesignated  §  1033.31  is 
amended  by  changing  the  reference 
"%  1033.57(a)"  in  paragraph  (b)  to 
"S  1033.76(a)":  and  redesignated 
S  1033.32  is  amended  by  (hanging  the 
references  "§  1033.16(c)"  in  paragraphs 
(c)(4).  (d)(3)  and  (e)(4)  to  "%  1033.9(c)". 
and  the  reference  "§  1033.32"  in 
paragraph  (g)  to  "§  1033.31". 

11033.40  [Ramovad] 

11033.41  [Radaaignatadaa  11033.40  and 
Raviaad] 

23.  Section  1033.40  is  removed  and 
§  1033.41  is  redesignated  as  §  1033.40. 
and  revised  to  read  as  follows: 

11033.40    Claaaaa  of  utilization. 

Except  as  provided  in  §  1033.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1033.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  IH  milk. 

(b)  Class  U  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  buu  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  uieese.  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases).  fit>zen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  fi'ozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
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cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  U  product: 

(iv)  Eggnog.  custards,  puddmgs, 
pancaice  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary'  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Qass  in  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package; and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  reed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dum]>ed  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 


this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  0))(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1033.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1033.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1033.41(a)  to  the  receipts  specified  in 
§  1033.41(a)(2)  and  in  shrinkage 
specified  in  §  1033.41(b)  and  (c). 

f  1033.42    [RwJesignotwiaaS  1033.41  and 
Reviaedl 

24.  Section  1033.42  is  redesignated  as 
§  1033.41,  and  revised  to  read  as 
follows: 

11033.41    Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1033.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  throu^  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  which  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat.  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  firam  a  handler  described  in 

§  1033.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  milk 
received  firom  a  handler  described  in 

S  1033.9(c)  and  in  milk  diverted  to  such 
plant  horn  another  pool  plant,  except 
that,  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 


samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
6uid  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants: 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  ni 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  n  or  Class 
in  classification  is  requested  by  the    . 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2).  (b)(4).  (b)(5). 
and  (b)(6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  fiom  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1033.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
miUc  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

11033.43    [ItodMignatedaaf  1033.43  and 
Revised] 

25.  Section  1033.43  is  redesignated  as 
§  1033.42,  and  revised  to  read  as 
follows: 

§1033.42    CtaaaWcatlon  of  transfer*  and 
diversiona. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
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product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computations 
pursuant  to  §  1033.44(a){12)  and  the 
corresponding  step  of  S  1033.44(b).  The 
amount  of  skim  milk  or  butterfat 
classified  in  each  class  shall  include  the 
assigned  utilization  of  skim  milk  or 
butterfat  in  transfers  of  concentrated 
fluid  milk  products; 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
§  1033.44(a)(7)  or  the  corresponding 
step  of  §  1033.44(b).  the  skim  milk  or 
butterfat  so  transferred  shall  be 
classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1033.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  §  1033.44(b). 
the  skim  milk  or  butterfat  so  transferred, 
up  to  the  total  of  the  skim  milk  and 
butterfat,  respectively,  In  such  receipts 
of  other  source  milk,  shall  not  be 
classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  bom  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  fit)m  the  other  order 
plant  of  skim  milk  and  butterfat. 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1).  (2).  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  luider  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 


(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  n  or  Class  m  milk  to 
the  extent  of  such  utihzation  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1033.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  ID.  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat. 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 


(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  In  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1033.30  for  the  month 
within  which  such  transaction  occiured: 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  fit>m  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  bxitn  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following     > 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
bom  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonp>ool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  bom  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 


27818         Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11.  1993  /  Rules  and  Regulations 


(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
&om  dairy  fanners  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utiUzation,  then  to  Qass  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 

Earagraph,  any  fluid  milk  products  and 
ulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

§1033.45    [RadMignatod Ml  1033.43 and 
Revised] 

26.  Section  1033.45  is  re-designated 
as  §  1033.43,  and  revised  to  read  as 
follows: 

§  1 033.43    General  classification  nilM. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1033.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  %  1033.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1033.9  (b)  or  (c)  the  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1033.40, 
1033.41,  and  1033.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 


removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  soUds; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  $  1033.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association; 

(d)  Bulk  fluid  milk  products 
transferred  or  diverted  from  a  pool  plant 
operated  by  a  cooperative  association  to 
another  pool  plant  shall  be  classified  in 
accordance  with  the  rules  set  forth  in 

§  1033.42(a)  and  the  value  thereof  at 
class  prices  (applicable  at  the  location  of 
the  transferee-plant)  shall  be  used  to 
compute  the  receiving  handler's  pool 
obligation  for  such  milk  pursuant  to 
§  1033.60;  and 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler]  prior  to  any 
assignments  under  §  1033.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1033.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

27.  A  new  §  1033.44  is  added  to  read 
as  follows: 

S  1033.44    Ctassificatlon  of  producer  mUk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1033.9(a)  for  each 
of  its  pool  plants  separately  and  of  each 
handler  described  in  §  1033.9  (b)  and  (c) 
by  allocating  the  handler's  receipts  of 
skim  milk  and  butterfat  to  its  utilization 
as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  bom  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1033.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  poimds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 


such  plant  by  handlere  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  o^et  for  any  other 
payment  obligation  under  any  order; 
and 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  remauiing 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  an  other  order  plant,  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  Ui  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  n  the  pounds  of  skim  milk 
in  products  spedfieid  in  §  1033.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n: 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1033.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1033.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1033.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n; 

(7)  Subtract  in  the  order  speafied 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Cla.s8  ID,  the  p>ounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
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of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1033.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5).  and  {a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  and  bulk  cream  for 
which  bottling  grade  certification  is  not 
established: 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  imidentiGed 
sources; 

(iv)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  a  producer- 
handler,  as  defined  under  this  or  any 
other  Federal  order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  imregidated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
(>ection;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m,  in 
sequence  beginning  with  Class  ID: 

0)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a)(7)(v)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
ia  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  in 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i).  (a)(7)(v),  and 
(a)(8)(i)  of  this  section  whidi  are  in 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (A)  through  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Class  HI 
combined  exceed  the  pounds  of  skim 
miik  remaining  in  suci  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 


this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
siun  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  bx)m  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  m  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  In 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m 
combined; 

(9)  Subtract  frt>m  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  lU,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1033.40(b)(1)  in 
inventory  at  the  begixming  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  lU  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  in  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  dupUcation  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  in  combined  being 
subtracted  first  from  Class  m  and  then 
from  Class  n,  the  poimds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 


(a)(2)(i).  (7)(v),  and  (8)  (i)  and  (ii)  of  this 
section  and  that  ware  not  ottsel  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  imregulated 
supnly  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  frt>m  Qass  n  and  Class  HI 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  tne  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  HI  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amoimt 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
cmd 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  ni  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ni  and  then  Class  n).  In  such  case, 
the  poimds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7](vi)  and  (8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  n  and  Class  m 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  m  combined  being 
subtracted  first  from  Class  HI  and  then 
from  Class  n,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 
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(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1033.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Qass  n  and  Class  m  combined 
exceeding  the  poimds  of  skim  milk 
remaining  in  Class  D  and  Class  IH  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  in  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Gass  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amoimt  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Gass  ni  combined  shall  be  decreased  by  , 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocadon  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 


plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  &t>m  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1033.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
overage: 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  tiie 
corresponding  step  of  paragraph  (b)  of 
this  section. 

28.  A  new  §  1033.45  is  added  to  read 
as  follows: 

11033.45    Market  admlnistrator't  reports 
and  announoemant*  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
aimouncements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1033.44(a)(12)  and 
the  corresponding  step  of  §  1033.44(b), 
estimate  and  publicly  announce  on  or 
before  the  10th  day  of  the  month  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1033.43(e)  and 

$  1033.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report;  and 


(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant,  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  of  the 
receiving  handler  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  14tn  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association,  upon  request  by 
such  association,  the  percentage  of  the 
milk  caused  to  be  delivered  by  the 
cooperative  association  or  its  members 
which  was  utilized  in  each  class  at  each 
pool  plant  receiving  such  milk.  For  the 
purpose  of  this  report,  the  milk  so 
received  shall  be  allocated  to  each  class 
at  each  pool  plant  in  the  same  ratio  as 
all  producer  milk  received  at  such  plant 
during  the  month. 

11033.46    [Ramovad] 

29.  Section  1033.46  is  removed. 

11033.50  (Ramovad] 

30.  Section  1033.50  is  removed. 

11033.51  [Radasignatad  as  11033.50  and 
Amended] 

31.  Section  1033.51  is  redesignated  as 
§  1033.50  and  amended  by  changing  the 
reference  '§  1033.53"  in  the 
introductory  language  to  "§  1033.52", 
the  reference  "§  1033.51a"  in  paragraph 
(b)  introductory  text  to  "§  1033.51ft))", 
the  reference  "§  1033.50"  in  paragraph 
(b)(1)  to  "§  1033.50(a)",  and  the 
reference  "§  1033.51a"  in  paragraph 
(b)(2)  to  "§  1033.51(b)". 

32.  A  new  §  1033.51  is  added  to  read 
as  follows: 

1 1033.51    Basic  fonnula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

§  1033.73  shall  be  used. 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1033.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)  (1) 
through  (4)  of  this  section: 
(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1033.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 


IMI 
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authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  followine  computations: 

(A)  Multiply  the  cneddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  imder  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(Bj  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Ck)mpute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
flii)  of  this  section: 

I  (i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddcu- 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  montl^,  and  divide  by  the 
yield  factor  used  under  the  Price 


Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonht  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

11033^1    [Rwnoved] 

33.  Section  1033.51a  is  removed 

11033^    [RMlMlgn«tadMi1033^and 
Amended] 

34.  Section  1033.53  is  redesignated  as 
§  1033.52,  and  amended  by  changing  the 
reference  "§  1033.51(a)"  in  paragraph  (a) 
introductory  text  to  "S  1033.50(a)",  the 
reference  "§  1033.6"  in  paragraph  (a)(1) 
to  "§  1033.2".  and  by  revising  paragraph 
(b).  to  read  as  follows: 

S  1033.52    Plant  location  •djustnMnts  for 
handlara. 


(b)  For  the  purpose  of  determining  the 
quantity  of  Class  I  producer  milk  on 
which  a  location  adjustment  shall  apply 
under  paragraph  (a)  of  this  section,  the 
quantity  of  fluid  milk  products 
transferred  as  Class  I  milk  from  pool 
plants  to  a  pool  distributing  plant  at 
which  the  Class  I  price  is  greater  than 
the  Class  I  price  at  the  transferor  plant 
shall  be  assigned  pro  rata  with  the 
receipts  of  producer  milk  at  the 
transferee  plant  to  the  Class  I  milk 
remaining  at  such  transferee  plant  after 
the  assignments  pursuant  to  §  1033.44 
(a)(1)  through  (a)(12)  and  the 
corresponding  steps  of  §  1033.44(b)  plus 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  from  other  pool  plants  that  are 
assigned  to  Class  I  use.  The  Class  I 
utilization  so  assigned  to  the  transferred 
fluid  milk  products  then  shall  be 
allocated  first  to  receipts  from  plants  at 
which  the  Class  I  price  is  not  less  than 
the  Class  I  price  at  the  transferee  plant, 
and  then  to  receipts  from  plants  with 
lower  Class  I  prices,  in  sequence 
beginning  with  the  plant  having  the 
highest  Class  I  price. 

35.  A  new  §  1033.53  is  added  to  read 
as  follows: 

1 1033.53    Announcement  of  claas  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 


Class  n  price  for  the  following  month 
computed  pursuant  to  §  1033.50(b). 

11033^    [RwnovMt] 

36.  Section  1033.56  is  removed. 

37.  Section  1033.60  is  revised  to  read 
as  follows: 

f  1033.60    Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  for  each  pool  plant  of  each 
handler  and  for  each  handler  pursuant 
to  S  1033.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1033.44(c)  and  the  pounds 
of  bulk  fluid  milk  products  received 
from  a  pool  plant  op>erated  by  a 
cooperative  association  pursuant  to 

§  1033.43(d)  in  each  class  as  determined 
pursuant  to  §  1033.42(a)  by  the 
applicable  class  price  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 

§  1033.44{a)(14)  and  the  corresponding 
step  of  §  1033.44(b)  by  the  applicable 
class  price,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1033.73; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  in  price  for  the  preceding  month 
and  the  Class  I  or  Class  n  price  for  the 
current  month,  as  the  case  may  be,  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  and 
Class  II  pursuant  to  §  1033.44(a)(9)  and 
the  corresponding  step  of  §  1033.44(b): 

(d)  Add  the  amount  obtained  from 
muhiplying  the  difference  between  the 
Class  I  price  at  the  pool  plant  and  Class 
ni  price,  both  for  the  current  month,  by 
the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1033.43(e)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  1033.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  steps 
of  §  1033.44(b)  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  pl^t  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants,  except  that  for  receipts  of  fluid 
milk  products  assigned  to  Class  I 
pursuant  to  §  1033.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  steps  of 

§  1033.44(b)  the  Class  I  price  shall  be 
adjusted  to  the  location  of  the  transferor 
plant  (but  not  to  be  less  than  the  Class 
in  price); 

(e)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  adjusted 
for  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
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an  equivalent  volume  was  received,  but 
not  to  be  less  than  the  Class  in  price,  by 
the  hundredweight  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  $  1033.43(el  and 
§  1033.44(a)(7)(i)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1033.44(a)(ll)  and 
the  corresponding  steps  of  §  1033.44(b), 
excluding  such  skim  milk  or  butterfat  in 
bulk  receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  under  this  or  any 
other  order  issued  pursuant  to  the  Act 
is  classified  and  priced  as  Class  I  milk 
and  is  not  used  as  an  oKset  on  any  other 
payment  obUgation  under  this  or  any 
other  order, 

(fl  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1033.43(e); 

(g)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1033.76  (b)(5)  or  (c);  and 

(h)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fiuid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11033.61    [AnMndMQ 

38.  Section  1033.61  is  amended  by 
changing  the  reference  "§  1033.60(g)"  in 
paragraph  (f)(2)  to  "§  1033.60(e)". 

39.  In  §  1033.70,  paragraph  (c)  is 
removed  and  paragraph  (a)  is  revised 
and  paragraph  (b)  is  added  to  read  as 
follows: 

f  1033.70    Produc«r-S«ttt«TMnt  Fund. 

•         •        •         •         • 


(a)  All  payments  made  by  handlera 
pursuant  to  §$  1033.71, 1033.76,  and 
1033.77  shall  be  deposited  in  this  fund, 
and  all  payments  made  pursuant  to 

§§  1033.72  and  1033.77  shall  be  made 
out  of  this  fund; 

(b)  The  difference  between  the 
amount  added  pursuant  to  §  1033.61(e) 
and  the  amount  resulting  from  the 
subtraction  pursuant  to  §  1033.61(g) 
shall  be  deposited  in,  or  withdrawn 
bom,  this  fund,  as  the  case  may  be. 

40.  Section  1033.71  is  amended  by 
changing  the  reference  "paragraph  (c)" 
in  paragraph  (a)  and  the  introductory 
text  of  paragraph  (b)  to  "paragraph  (d)", 
changing  the  references  "§  1033.60^)" 
in  paragraph  (b)  introductory  text  and 
para^aph  (b)(1)  to  "§  1033.60(e)", 
redesignating  paragraph  (c)  as  paragraph 
(d),  adding  a  new  paragraph  (c)  and 
revising  the  introductory  text  of 
redesignated  paragraph  (d)  to  read  as 
follows: 

S 1 033.71    Paymenta  to  th«  markat 
•dminiatrator. 


(c)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  operating  a 
distributing  plant  that  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  as  route  disposition  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  other  order  plant.  If 
reconstituted  skim  milk  in  filled  milk  is 
disposed  of  bom  such  plant  as  route 
disposition  in  marketing  areas  regulated 
by  two  or  more  marketwide  pool  orders, 
the  reconstituted  skim  milk  assigned  to 
Class  I  shall  be  prorated  according  to  the 
route  disposition  in  each  marketing 
area;  and 

(2)  Compute  the  value  of  the  quantity 
of  reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  at  the 
Class  I  price  under  this  part  applicable 
at  the  location  of  the  other  order  plant 
(not  to  be  less  than  the  Class  HI  price) 
and  subtract  its  value  at  the  Class  III 
price. 

(d)  The  following  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 


paragraph  (b)(2)  to  "§  1033.86"  and  the 
reference  "§  1033.71(c)(2)"  in  paragraph 
(e)(2)  to  "§  1033.71(d)(2)". 

42.  Section  1033.74  is  revised  to  read 
as  follows: 

§  1 033.74    Plant  location  ad|u«tfn«nta  for 
produoar*  and  on  nonpool  mUk. 

(a)  The  uniform  price  for  producer 
milk  at  a  plant  outside  the  Central  Zone 
shall  be  the  Central  Zone  uniform  price 
adjusted  according  to  the  location  of  the 
plant  at  the  rates  set  forth  in 

§  1033.52(a);  and 

(b)  For  the  purpose  of  computations 
pursuant  to  §  1033.71(b)(1),  the 
weighted  average  price  shall  be  adjusted 
at  the  rate  set  forth  in  S  1033.52(a)  that 
is  applicable  at  the  location  of  the 
nonpool  plant  from  which  other  source 
milk  was  received. 

i  1033.75    [Radaaignadaa  11033.86] 

43.  Section  1033.75  is  redesignated  as 
§  1033.86  and  the  section  heading  of 
redesignated  §  1033.86  is  revised  to 
"Deduction  for  marketing  services." 

S  1033.76    [Radeaignaladaa  1 1033.85  and 
Amandad] 

44.  Section  1033.76  is  redesignated  as 
§  1033.85,  the  section  heading  of 
redesignated  §  1033.85  is  revised  to 
"Assessment  for  order  administration.", 
redesignated  §  1033.85  is  amended  by 
changing  the  following  references:  in 
paragraph  (a),  the  reference 

"§  1033.16(c)"  is  changed  to 
"§  1033.9(c)";  in  paragraphs  (a)  and  (b), 
the  reference  "%  1033.45(d)"  is  changed 
to  "§  1033.43(d)";  in  paragraph  (d)(2). 
the  reference  "§  1033.57(b)(2)(ii)"  is 
changed  to  "§  1033.76(b)(2)(ii)":  and  by 
revising  paragraph  (c)  to  read  as  follows: 

1 1 033.85    Aaaaaamant  fof  Of  dar 
adminlatration. 


S  1033.72    [Amandad] 

41.  Section  1033.72  is  amended  by 
changing  the  reference  "S  1033.75"  in 


(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1033.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1033.44  (a)(7)  and  (a)(n)  and  the 
corresponding  steps  of  §  1033.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1033.60  (d)  and  (e);  and 


11033.57    [Radaaignatadaa  11033.76  and 
Amandad] 

45.  Section  1033.57  is  redesignated  as 
§  1033.76,  and  redesignated  8 1033.76  is 
amended  by  revising  the  section 
heading,  changing  the  reference 
"§  1033.32(b)"  in  the  introductory  text 
and  in  paragraph  (a)(l)(ii)  to 
"§  1033.31(b)".  the  reference 


IMI 
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•§  1033.60(g)"  in  paragraph  (a)(l)(i)  to 
"§  1033.60(e)",  and  the  reference 
"§  1033.12(b)"  in  paragraph  (a)(l)(ii)  to 
"§  1033.7(b)";  revising  paragraphs  (b)(3) 
and  (b)(5)  and  adding  a  new  paragraph 
(c)  to  read  as  follows: 

11033.76    PaynMnta  by  handler  operating 
■  partially  ragulated  dlatributirtg  ptanL 


If 


(b)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 


(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  (not  to  be  less  than 
the  Class  in  price)  subtract  its  value  at 
the  weighted  average  price  applicable  at 
such  location  (not  to  be  less  than  the 
Class  ni  price),  and  add  the  amount 
obtained  from  multiplying  the  poimds 
of  labeled  reconstituted  milk  included 
in  paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  IE  price)  and  the  Class  HI 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1033.43(e),  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 


difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  ID  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

PART  103^-AMENDEO 

46.  The  center  headings  in  part  1033 
would  be  removed  and  new  center 
headings  would  be  added  to  proceed  the 
redesignated  sections  as  follows: 

a.  Preceding  8 1033.1,  "General 
Provisions"; 

b.  Preceding  §  1033.2,  "Definitions"; 

c.  Preceding  §  1033.30,  "Handler 
Reports"; 

d.  Preceduig  §  1033.40,  "Classification 
of  Milk"; 

e.  Preceding  §  1033.50,  "Class  Prices"; 

f.  Preceding  §  1033.60,  "Uniform 
Price"; 

g.  Preceding  §  1033.70.  "Payments  for 
Milk";  and 

h.  Preceding  §  1033.85, 
"Administrative  Assessment  and 
Marketing  Service  Eteduction". 

PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.15  is  revised  to  read 
as  follows: 

11036.15    Ruid  mUk  producL 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfet  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
(concentrated  to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 


prepared  for  in^t  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containere,  any  product  that 
contains  by  weight  less  than.6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  natiu^  and  butterfat  content. 

2.  Section  1036.16  is  revised  to  read 
as  follows: 

f  1036.16    Ruld  CTMm  product 

Fluid  cream  product  meons  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1036.21  is  added  under  the 
heading  "Definitions"  to  read  as 
follows: 

f  1 036.21    Commarcial  food  proceaaing 
•ttabliahmant 

Commercial  food  pTX>cessing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  divereions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§  1038.13. 1036.41  and 
1036.52. 

4.  Section  1036.40  is  revised  to  read 
as  follows: 

11036.40    Cla»»M  of  utilixatioa 

Except  as  provided  in  §  1036.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
$  1036.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ID  milk. 

(b)  Oass  n  milk.  Qass  fl  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fet  (or  oil) 
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that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  thus  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  mari^et  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 
(i)  Cottage  cneese,  lowfat  cottage 

cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembhng  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
spedHed  in  this  section. 

(c)  Class  lU  milk.  Class  Ul  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 
(i)  Cream  cheese  and  other  spreadable 

cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 


products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(l]  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1036.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1036.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1036.41(a)  to  the  receipts  specified  in 
§  1036.41(a)(2)  and  in  shrinkage 
specified  in  §  1036.41  (b)  and  (c). 

5.  Section  1036.41  is  revised  to  read 
as  follows: 

11036^1    Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1036.30.  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 


(2)  In  other  soiirce  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of 
this  section  which  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragrapn  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 
§  1036.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  milk 
received  horn  a  handler  described  in 
§  1036.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that,  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  fit)m  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent; 

(3)  Plus  0.5  {>ercent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  firom  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purdiases  such 
milk  on  the  basis  of  weights  determined 
fium  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  appUcable 
percentage  imder  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  p>ool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  fitim 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
operatora  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
uiuegulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Class 
in  classification  is  requested  by  the 
handler,  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2).  (b)(4),  (b)(5). 
and  (b)(6)  of  this  section;  and 
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(c)  The  quantity  of  skim  milk  and 
butterfat,  re8j>ectively.  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  S  1036.9(b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  piutihases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

6.  Section  1036.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraph  (c)(3)(iv)  to  read  as  follows: 

S  1036.42    ClMsmcation  of  transfer*  and 
dIvertiofM. 


(a)  •  •   • 

(1)  *  *  *  The  amoimt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products: 

(c)  •  •  • 

(3)  •  •  • 

(iv)  To  the  extent  that  Class  I 
utilization  is  not  so  assigned  to  it,  the 
skim  milk  and  butterfat  so  transferred  or 
diverted  shall  be  classified  as  Class  II 
milk  to  the  extent  Class  II  utilization  is 
available  and  the  remainder  as  Class  m 
milk;  and; 


7.  Section  1036.43  is  revised  to  read 
as  follows: 

i  1036.43    General  cluelfication  rule*. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1036.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1036.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handier  pursuant  to 

§  1036.9(b)  or  (c)  the  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1036.40, 
1036.41,  and  1036.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  poimds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 


solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  piu^uant  to  $  1036.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association;  and 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1036.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1036.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

8.  Section  1036.44  is  amended  as 
follows: 

a.  Revising  paragraphs  (a)(1)  and 
(a)(2); 

b.  Revising  paragraph  (a)(3)(i); 

c.  Revising  paragraph  (a)(5); 

d.  Revising  paragraph  {a)(6); 

e.  Revising  paragraph  (a)(7)(i); 

f.  Changing  the  reference  "(a)(2)  in 
paragraph  (a)(7)(iv)  to  "(a)(2)(i)"; 

g.  Revising  paragraphs  (a)(8)  through 
(a)(15); 

h.  Removing  paragraph  (a)(16); 

i.  Changing  the  reference 
"§  1036.44(a)(16)"  in  paragraph  (c)  to 
"§  1036.44(a)(15)"; 

The  revisions  as  set  forth  above,  read 
as  follows: 

f  1036.44    Claaaification  of  producer  milk. 

•        •        •        •        • 

(a)«  •  • 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of 
skim  milk  classified  as  Class  III  milk 
pursuant  to  §  1036.41(b): 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  oUael  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  Uie  provisions 
of  this  paragraph  or  comparable 


provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)«  •  • 

(i)  From  Class  III  milk,  the  lesser  of 
the  poimds  remaining  or  2  percent  of 
such  receipts:  and 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  fluid  cream 
products  in  packaged  form  and  in  bulk 
concentrated  fluid  milk  products  that 
are  in  inventory  at  the  beginning  of  the 
month,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  II; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  soiutw  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1036.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1036.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)'    *    • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  soim»  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1036.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4). 
(a)(5)  and  (a)(6)  of  this  section; 
•        •        •        •        • 

(8)  Subtract  in  the  order  specified 
below  fit)m  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)  (2)(i)  and  (7)(iv)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  imregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a)(7)(iv)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  in  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  0  and  Class  in 
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combined  shall  be  increased  (Increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Qass  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler: 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a](7)(v)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(v)  of  this  section,  if 
Class  n  or  Qass  IH  classiflcation  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  in 
combined; 

(9)  Subtract  bom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  in,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1036.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  ID  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 


Class  n  and  Gass  m  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  in  combined  being 
subtracted  first  from  Class  in  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(iv),  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  n  and  Class  m 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  U  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  U  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amoimt  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
]}ounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
hke  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 


paragraphs  (a)(7)(v)  and  (a)(8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  n  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  01  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  U,  with  respect  to  whichever 
of  the  following  quantities  represents . 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  103e.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proportion  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  U  and  Class  m  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  frt)m  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  n  and  Class  m  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Gass  U  and  Class  UI 
combined  shall  be  increased  (increasing 
as  necessary  Class  lU  and  then  Class  U 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amoimt;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Gass  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
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pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  eqiial  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  HI  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  noarest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  p>ounds  of  skim 
milk  remaining  in  each  class  the  p>ounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1036.42(a); 

(14)  Subtract  from  the  poimds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
such  quantities,  the  pounds  of  skim 
milk  in  receipts  of  milk  from  a  handler 
defined  in  §  1036.9(c)  that  also  operates 
a  pool  plant; 

(15)  if  the  pounds  of  skim  milk 
remaining  exceed  the  pounds  of  skim 
milk  in  producer  milk,  subtract  such 
excess  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  m.  Any  amount  so 
subtracted  shall  l>e  known  as  "overage"; 

9.  Section  1036.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

91036.45    Marliel  •dminiatrMor'a  reports 
and  ■nnouncaments  concaming 
ctaMHication. 

•        •        •        •        • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1036.43(d)  and 
§  1036.44  on  the  basis  of  such  report, 
(including  any  reclassification  oi 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

10.  Section  1036.60  is  amended  by 
revising  paragraphs  (d),  (e),  and  (f),  and 
adding  new  paragraphs  (g)  and  (h)  to 
read  as  follows: 

S103&60    HaiHttw^'a  value  of  mUk  tor 
computing  unMorm  prtoo. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difliarence  between  the 


Class  I  price  at  the  pool  plant  and  the 
Class  ni  price,  both  for  the  ciureint 
month,  by  the  hundredweight  of  aldm 
milk  and  butterfat  assigned  to  Qass  I 
pursuant  to  §  1036.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1036.44  (a)(7)  and  (a)(8) 
and  the  corresponding  steps  of 
§  1036.44(b)  (excluding  receipU  of  bulk 
fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  frtim  pool  plants,  other 
order  plants  and  uiuegulated  supply 
plants),  except  that  for  receipts  of  fluid 
milk  products  assigned  to  Class  I 
pursuant  to  §  1036.44(a)(7)  (iv)  and  (v) 
and  the  corresponding  step  of 
1036.44(b)  the  Dass  I  price  shall  be 
adjusted  to  the  location  of  the  transferor 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  adjusted 
for  the  location  of  the  nearest  nonpool 
plants  from  which  an  equivalent  volume 
was  received  by  the  hundredweight  of 
skim  milk  and  butter  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 

§  1036.43(d)  and  §  1036.44{a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Qass  I  pursuant  to 
§  1036.44(a)(ll)  and  the  corresponding 
steps  of  §  1036.44(b),  excluding  such 
skim  milk  or  butterfet  in  bulk  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  this  or 
any  other  order  issued  pursuant  to  the 
act  is  classified  and  priced  as  Class  I 
milk  and  is  not  used  as  an  offset  on  any 
other  payment  obligation  imder  this  or 
any  other  order. 

(f)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difl^erence  between  the  Gass  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1036.43(d); 

(g)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1036.76(b)(5)  or  (c);  and 

(h)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 


change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occura  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1036.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

9 1036.78    Payments  by  handlar  operating 
a  parttalty  ragulatad  distributing  ptent 

•        •        •        •        • 

(b)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Gass  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  ID 
price)  and  the  Class  ID  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  lo 
produce  the  nonfluid  milk  ingredients. 
This  p>ayment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1036.43(d). 
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Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
di^erence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  ni  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  cmd  payment  may  only  be  made 
to  the  producer-settlement  fiind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1036.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1036.85    AssMMnent  for  order 

■dminittration. 


(a)  Each  handler  with  respect  to  his 
receipts  of  producer  milk  (including 
such  handler's  own-farm  production 
and  milk  received  from  a  cooperative 
association  pursuant  to  §  1036.9(c)), 
fluid  milk  products  transferred  or 
diverted  in  bulk  from  a  pool  plant 
operated  by  a  cooperative  association 
and  receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1036.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1036.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  S  1036.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1036.60  (d)  and  (e);  and 


PART  1040-4IILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  Section  1040.15  is  revised  to  read 
as  follows: 

S104ai5    nuidmUk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk. 
skim  milk,  lowfat  milk,  milk  drinks, 
biittermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cuhured,  modified  with  added 
nonfat  milk  solids,  sterilized. 


concentrated  (to  not  more  than  50 
(>ercent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  se<.:tion  that  is  in  excess  of  the 
quantity  of  ^kim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1040.16  is  revised  to  read 
as  follows: 

S  1040.16    Ruid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1040.19  is  added  to  read 
as  follows: 

f  1040.1 9    Commercial  food  procaaaing 

aatabtiahment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1040.13. 1040.41  and 
1040.52. 

4.  Section  1040.40  is  revised  to  read 
as  follows: 

f104a40    Claaaaa  of  utilization. 

Except  as  provided  in  §  1040.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1040.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 


(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fot  substitutes. 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  &t)zen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  rmam,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product: 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 
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(iil)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  miUc  in  a  consumei^type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  proc^ised  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handier  that  are  specified  in 
paragraphs  {b)(4)  (i)  through  (iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handier  of  such 
diunping  in  advance  for  the  purpose  of 
having  the  (^portunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  0>)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1040.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1040.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1040.41(a)  to  the  receipts  specified  in 
§  10  H).41(a){2)  and  in  shrinkage 
specified  in  §  1040.41  (b)  and  (c). 

5.  Section  1040.41  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


11040.41 


Shrlnkags. 


(a)  •  •  • 

(2)  In  othw  source  milk  not  specified 
in  paragraphs  (bMl)  through  (6)  of  this 


section  which  was  received  in  bulk 
fluid  form; 

6.  Section  1040.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  {a)(l)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

f104a42    ClM»ificirtlonoftranslwa«>d 
diverelona. 

(a)  •  *  * 

(1)  *  •  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utiHzation  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  •        •        •        • 

(d)  •  •  • 

(2)  •  •  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpooi  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Qass  I 
utilization,  then  to  Qass  II  utilization, 
and  then  to  Gass  III  utilization  at  such 
nonpooi  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpooi  plant  from  pool 
plants  and  other  order  plants  shall  ba 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  U  utilization,  then  to 
any  remaining  Qass  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpooi  plant;  and 

7.  Section  1040.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

f104a43    QwMrai  dSMiflcation  rulM. 

•  •        •        •        • 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  S  1040.44.  Any 
remaining  slum  milk  and  butterfat  In 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1040.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

8.  Section  1040.44  is  amended  as 
follows: 

a.  Revising  paragraph  (a)(2); 

b.  Revising  paragraphs  (a)(5)  and 
(a)(6); 


c.  Revising  paragraphs  (a)(7Ki) 
through  (a)(7)(iv); 

d.  Changing  the  reference  "(a)(2)"  in 
paragraphs  (a)(7)(v)  and  (a)(8)(i)  to 
"{a)(2)(i)": 

e.  Revising  paragraph  (a)(8)(ii); 

f.  Revising  paragraph  (a)(9); 
R.  Revising  paragraph  (a)(ll); 

E.  Changing  the  reference  "(a)(12)(i)" 
in  paragraph  (a)(12)(i)  introductory  text 
to  "(a)(12)  (ii).  (iii)  and  (iv)"; 

i.  Redesignating  (a)(12)(i)  (a)  and  (fc) 
as  (a)(12)(i)  (A)  and  (B)  and  by  revising 
paragraphs  (a)(12)(i)(B)  and  (a)(12)(ii); 

j.  Adding  new  paragraphs  {a)(12)  (iii) 
and  (iv); 

The  additions  and  revisions  as  set 
forth  above,  read  as  follows: 

f104a44    CteaeWcirtlon  of  producer  milk. 


(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  et  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
*        •        •        •        ■ 

(5)  Except  for  the  first  month  that  a 
pool  plant  is  subject  to  this  paragraph, 
subtract  from  the  remaining  pounds  of 
skim  milk  in  Class  D  the  pounds  of  skim 
milk  in  products  specified  in 

§  1040.40(b)(1)  in  packaged  form  and  in 
bulk  concentrated  fluid  milk  products 
that  were  in  inventory  at  the  beginning 
of  the  month,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  In 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
8p>ecified  in  $  1040.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  ID  milk  pursuant  to 

§  1040.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U: 

(7)  •  •  • 
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(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
speciHed  in  §  1040.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  flUed  milk)  and  bulk  cream  for 
which  Grade  A  certification  is  not 
established; 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  imidentified 
sources; 

(iv)  Receipts  of  fluid  milk  products 
and  bulk  cream  bom  a  producer- 
handler,  as  defined  under  this  or  any 
other  Federal  order; 


(8)  •  *  • 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (7)(v),  and  (8)(i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  (a)(B)(ii)  (A)  through  (C)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  m  combined  exceed  the  p>ounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  p>ool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
frt>m  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 


the  receipts  of  skim  milk  in  fluid  milk 
products  from  imregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler:  and 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1040.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  1040.44(a)(2)(ii),  (a)(5)  and 
(a)(7)(i)  of  this  section: 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  ajid  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  III  combined  being 
subtracted  first  from  Class  in  and  then 
frt>m  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  uiuegulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v),  and  (a)(a){i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  n  and  Class  m 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  U  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  m  and 
then  Class  U  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amoimt: 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 


remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  U  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  m  and  then  Class  n).  In  suchfase. 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available:  r 

(12)  •  •  • 

(i)  •  *  ' 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  m  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  bom  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received: 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  U  and  Class  UI  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  U  and  Class  m 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  U 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
hke  amount:  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
bom  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
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pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  n).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 
*        •        •        •        • 

9.  Section  1040.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1040.46    Market  administrator's  report* 
and  announcafiwnts  concsming 
cisssificatton. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  8  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1040.43(e)  and 
§  1040.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

10.  Section  1040.60  is  amended  by 
revising  paragraphs  (d),  (f),  (g)  and  (h) 
and  adding  a  new  paragraph  (i)  to  read 
as  follows: 

11040.60    Hsndlw'svslusefmilkfor 
computing  uniform  pries. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1040.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  S  1040.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 


the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  §  1040.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1040.44(a)(ll)  and  the  corresponding 
steps  of  §  1040.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amoimt  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  (wyment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1040.43(e); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1040.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  frY}m 
bulk  imconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1040.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

i104a76    Payments  by  handier  opsrating 
■  partiaHy  regulatad  distributing  plant 

•        •        •        •        • 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  bom 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 


the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  Ul  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
Tliis  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
•        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1040.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  pluraUty  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  nwrket  administrator. 


27832         Federal  Regiater  /  Vol.  58.  No.  89  /  Tuesday.  May  11.  1993  /  Rules  and  Regulations 


12.  Section  1040.85  is  amended  by 
revising  paragraph  (b)  to  read  as  followfs: 

f  1040.85    AaaeMinent  for  ordw 
•dministnitioa 

•        ■        •         •         • 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1040.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1040.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1040.44(b), 
except  such  other  source  milk  that  is 
excluded  &t>m  the  computations 
pursuant  to  §  1040.60(cO  and  (f);  and 


PART  1044— MILK  IN  THE  MICHIGAN 
UPPER  PENINSULA  MARKETING 
AREA 

1.  Section  1044.6  is  revised  to  read  as 
follows: 

§1044.6    FkjM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 

ackaged,  distributed  and  intended  to 
used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content 

2.  A  new  §  1044.18  is  added  to  read 
as  follows: 

11044.16    Fluid  CfMm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  fit>zen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 


with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1044.20  is  added  under 
"General  provisions  and  definitions"  to 
read  as  follows: 

11044,20    ProductprtoM. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  §  1044.51(b): 

(a)  Butter  pace.  Butter  price  means 
the  simple  average,  for  the  fixst  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-8core)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultiu^I  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was  . 
estabUshed. 

(b)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultiu^  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average,  for 
the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  beat,  low  beat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  niilk.  Such 


average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 
a  daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  price  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  edible  whey 
powder  (nocdiwroscopic).  The  prices 
used  shall  be  the  prices  (using  the 
midpoint  of  any  price  range  as  one 
price)  of  edible  whey  powder  for  the 
Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division, 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
preceding  work-day  until  the  day  such 
price  was  previously  reported.  A  work- 
day is  each  Monday  through  Friday 
except  national  holidays. 

4.  A  new  §  1044.21  is  added  under  the 
heading  "General  provisions  and 
definitions"  to  read  as  follows: 

i  1044.21    Cominercial  food  proceeslng 
•stablWwnent 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
\ises  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1044.14, 1044.41  and 
1044.53. 

5.  Section  1044.22  is  amended  by 
revising  paragraphs  (i)(l)(iii),  adding  a 
new  paragraph  (i)(3],  and  revising 
paragraph  (1),  to  read  as  follows: 

11044^    Additional  dutiaa  of  the  nurkat 
•dminlstrator. 


(i)  •  •  • 
(1)  *  •  • 

(iii)  The  Class  m  price  for  the 
preceding  month;  and 

•        •        •        •        • 

(3)  On  or  before  the  15th  day  of  eacb 
month  the  Class  0  price  for  the 
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following  month  computed  pursuant  to 
§  1044.50(b). 

»        •        •        •        • 

(I)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monm  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1044.43(e)  and 
§  1044.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 


S  1044.40    [RwnovMq 

i  1044.41    [RwlealgfuitMlaa  1 1044.40  and 
Reviaad] 

6.  Section  1044.40  is  removed  and  § 
1044.41  is  redesignated  as  §  1044.40. 
and  revised  to  read  as  follows: 

S  1044.40    ClaasMofutiUzation. 

Except  as  provided  in  §  1044.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1044.30  shall  be  classified  as  follows: 

(a)  aass  I  milk.  Qass  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  aass  II  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  EHsposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  othervvi.se  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
pennitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 


cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogiul  and  any  other  semi-solid 
product  resembling  a  Class  U  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
pubhc,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  aass  UI  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  buttwfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  imconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 


disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pi»suant  to  S  1044.6  and  the 
fluid  cream  product  definition  pursuant 
to  §  1044.18;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1044.41(a)  to  the  receipts  specified  in 
§  1044.41(a)(2)  and  in  shrinkage 
specified  in  §  1044.41  (b)  and  (c). 

f  1044.42    [RedMlgnatod  M  S  1044.41  and 
RevlMd] 

7.  Section  1044.42  is  redesignated  as 
§  1044.41  and  revised  to  read  as  follows: 

11044.41    Shrlnkaga. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1044.30.  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  fluid  milk  plant  to 
the  respective  quantities  of  skim  milk 
and  butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of 
this  section  which  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

§  1044.10(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  milk 
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received  from  a  handler  described  in 
§  1044.10(c)  and  in  milk  diverted  to 
such  plant  from  another  fluid  milk 
plant,  except  that,  in  either  case,  if  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2]  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  bom  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paraotiph  shall  be 
zero;  ^ 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  fluid  milk  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  U  or  Class  III 
classification  is  requested  by  the 
op>erators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  frt^m 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  n  or  Class 
III  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1).  (b)(2).  (b)(4),  (b)(5). 
and  (b)(6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  $  1044.10(c)  or  (d),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  stich  milk 
on  the  basis  of  weights  determined  &x>m 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 


11044.43    [RedeslgratedM  11044.42  and 
Revtaed] 

8.  Section  1044.43  is  redesignated  as 
§  1044.42,  and  revised  to  read  as 
follows: 

11044.42    CltMlficMlono^lrMwfwa. 

(a)  Tmnsfers  to  fluid  milk  plants. 
Skim  milk  or  butterfat  transfierred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  imm  a  fluid  milk 
plant  to  another  fluid  milk  plant  shall 
be  classified  as  Class  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1044.44(a)(ll)  and  the  corresponding 
step  of  §  1044.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1044.44(a)(7) 
or  the  corresponding  step  of 

§  1044.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1044.44(a)(ll) 
or  the  corresponding  steps  of 

§  1044.44(b).  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  to  other  order  plants. 
Sldm  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  fluid  milk 
plant  to  an  other  order  plant  shall  be 
classified  in  the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  fluid  milk  plant 
6t)m  the  other  order  plant  of  skim  milk 
and  butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph 
(b)(1),  (b)(2).  or  (b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 


the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  if  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 

'  conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  II  or 
Class  ni  milk  to  the  extent  of  such 
utilization  available  for  such 
classification  pursuant  to  the  allocation 

.provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  market  administrator  for 
the  purpose  of  establishing 
classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  HI  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1044.40. 

(c)  Transfers  to  producer-handlers 
and  to  exempt  plants.  Skim  milk  or 
butterfat  in  the  following  forms  that  is 
transferred  bom  a  fluid  milk  plant  to  a 
producer-handler  under  this  or  any 
other  Federal  order  or  to  an  exempt 
plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  m,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonfluid  milk  plants.  Skim  milk  or 
butterfat  transferred  or  diverted  in  the 
following  forms  bom  a  fluid  milk  plant 
to  a  nonfluid  milk  plant  that  is  not  an 
other  order  plant,  a  producer-handler 


IMI 
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plant  or  an  exempt  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  Ouid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  {d)(2)(i)  (A)  and  (B)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonfluid 
milk  plant's  utilization  to  its  receipts  as 
set  forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1044.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonfluid  milk  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  fit)m  the 
nonfluid  milk  plant  and  transfers  of 
packaged  fluid  milk  products  from  such 
nonfluid  milk  plant  to  plants  fully 
regulated  thereunder  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonfluid 
milk  plant  from  fluid  milk  plants; 

(B)  Pro  rata  to  any  remaining 
luiassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonfluid  milk  plant  shall  be 
assigned  to  the  extent  possible  pro  rata 
to  any  remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonfluid  milk  plant 
to  a  plant  fully  regulated  under  any 
Federal  milk  order,  to  the  extent  that 
such  transfers  to  the  regulated  plant 
exceed  receipts  of  fluid  milk  products 
from  such  plant  and  are  allocated  to 
Class  I  at  the  transferee-plant,  shall  be 


assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  fluid  milk  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(v)  Any  remaining  imassigned  Class  I 
disposition  from  the  nonfluid  milk  plant 
shall  be  assigned  to  the  extent  possible 
in  the  follovnng  sequence: 

(A)  To  such  nonfluid  milk  plant's 
receipts  from  dairy  fanners  who  the 
market  administrator  determines 
constitute  regular  sources  of  Grade  A 
milk  for  such  nonfluid  milk  plant;  and 

(B)  To  such  nonfluid  milk  plant's 
receipts  of  Grade  A  milk  from  plants  not 
fully  regulated  under  any  Federal  milk 
order  which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonfluid  milk 
plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Qass  I  utilization,  then  to 
Class  II  utilization,  and  then  to  Class  in 
utilization  at  such  nonfluid  milk  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonfluid  milk  plant  from 
fluid  milk  plants  and  other  order  plants 
shall  be  assigned,  pro  rata  among  such 
plants,  to  the  extent  possible  first  to  any 
remaining  Qass  II  utilization,  then  to 
any  remaining  Qass  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonfluid  milk  plant;  and 

(viii)  In  determining  the  nonfluid 
milk  plant's  utilization  for  purposes  of 
this  paragraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products 
transferred  from  such  nonfluid  milk 
plant  to  a  plant  not  fully  regulated 
under  any  Federal  milk  order  shall  be 
classified  on  the  basis  of  the  second 
plant's  utilization  using  the  same 
assignment  priorities  at  the  second  plant 
that  are  set  forth  in  paragraph  (d)(2)  of 
this  section. 

f  1044.45    [RadMlgnatedMS  1044.43  and 
Revised] 

9.  Section  1044.45  is  redesignated  as 
§  1044.43,  and  revised  to  read  as 
follows: 

11044.43    QwMrai  diMeificMton  rulM. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1044.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 


all  reports  filed  pursuant  to  §  1044.30 
and  snail  compute  separately  for  each 
fluid  milk  plant  and  ror  each 
cooperative  association  with  respect  to 
milk  for  which  it  is  the  handler 
pursuant  to  $  1044.10  (c)  or  (d)  the 
pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  S5  1044.40.  1044.41.  and  1044.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  s\ich  soUds; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  $  1044.10  (c)  or 
(d)  shall  be  determined  separately  from 
the  operations  of  any  fluid  milk  plant 
operated  by  such  cooperative 
association; 

(d)  Bulk  fluid  milk  products 
transferred  or  diverted  from  a  fluid  milk 
plant  operated  by  a  cooperative 
association  to  another  fluid  milk  plant 
shall  be  classified  in  accordance  with 
the  rules  set  forth  in  §  1044.42(a)  and 
the  value  thereof  at  class  prices 
(appUcable  at  the  location  of  the 
transferee-plant)  shall  be  used  to 
compute  the  receiving  handler's  net 
obligation  for  such  milk  pursuant  to 
§1044.60;  and 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Qass  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1044.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1044.44  on  a  pro  rata 
basis,  unless  a  specific  use  oi  such 
receipts  is  established  by  the  handler. 

11044.46    [n«dMigna«»dM  1 1044.44  Md 
Revised] 

10.  Section  1044.46  is  redesignated  as 
§  1044.44  and  revised  to  read  as  follows: 

11044.44    CtoMificatton  of  producer  mUk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  at  each 
fluid  milk  plant  described  in 
§  1044.10(a)  by  allocating  the  plant's 
receipts  of  skim  milk  and  butterfat  to  its 
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utilization  pursuant  to  paragraphs  (a) 
through  (c)  of  this  section. 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  fnilk  in  Class  III  the  pounds  of 
skim  itiTt^n  shrinkage  specified  in 

§  1044.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 
and 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
fluid  milk  plant  was  subject  to  the 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
bom  any  other  order  plant,  except  that 
to  be  subtracted  pursuant  to  paragraph 
(a)(7](vi]  of  this  section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specifieKl  in  §  1044.40(b)(1) 
that  were  received  in  (wckaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Qass  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1044.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  begiiming  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  miUc 
remaining  in  Class  II.  This  paragraph 
(a)(5)  shall  apply  only  if  the  fluid  milk 
plant  was  subject  to  the  provisions  of 
this  paragraph  or  comparable  provisions 
of  another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
poimds  of  skim  milk  in  Gass  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
ujii^ncentrated  fluid  milk  product  or  a 


fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1044.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 
§  1044.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
H; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1044.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  fit)m  unregulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and  ^*'^- 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m,  in 
sequence  beginning  with  Class  ni: 

U)  Receipts  of  fluid  milk  products 
fit>m  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a){7)(v)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i),  (a)(7)(v),  and 
(a)(8)(i)  of  this  section  which  are  in 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (A)  through  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Class  in 
combined  exceed  the  pounds  of  skim 


milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  11  and 
Class  01  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  fluid  milk  plant  of  the  handler, 
and  then  at  each  successively  more 
distant  fluid  milk  plant  of  the  handler) 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  fluid  milk  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  fluid  milk  plants  of  the  same 
handler)  at  all  fluid  milk  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  fluid  milk  plants  of  the 
handler  of  producer  milk,  fluid  milk 
products  from  fluid  milk  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  firom  imregulated  supply 
plants  remaining  at  this  fluid  milk  plant 
is  of  all  such  receipts  remaining  at  this 
allocation  step  at  all  fluid  milk  plants  of 
the  handler,  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  ni  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  III 
combined; 

(9)  Subtract  bom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1044.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5),  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subtract  bom  the  poimds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
the  total  pdunds  of  skim  milk  remaining 
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in  each  class  in  all  fluid  milk  plants  of 
the  receiving  handler: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  firom 
unregulated  supply  plants  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(7)(vi)  and  (a)(8)  (i)  and  (ii)  of  this 
section;  and 

(ii)  (A)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  in  bulk 
from  an  other  order  plant(s),  in  excess 
in  each  case  of  similar  transfers  to  the 
same  plant,  that  were  not  subtracted 
pursuant  to  paragraph  (a)(8)(iii)  of  this 
section; 

(B)  Should  such  proration  result  in 
the  amount  to  be  subtracted  from  any 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  fluid  milk 
plant  at  which  such  skim  milk  was 
received,  the  poimds  of  skim  milk  in 
such  class  shall  be  increased  to  the 
amount  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  class  shall  be 
decreased  a  like  amount.  In  such  case 
the  utilization  of  milk  at  other  fluid 
milk  planKs)  of  such  handler  shall  be 
adjusted  in  the  reverse  direction  by  an 
identical  amount  in  sequence  beginning 
with  the  nearest  other  fluid  milk  plant 
of  such  handler  at  which  such 
adjustment  can  be  made; 

(12)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  other  fluid  milk  plants  according 
to  the  classiflcation  of  such  products 
pursuant  to  §  1044.42(a);  and 

(13)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  &t)m  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  widi  Qass  ID.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(l3)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

S1044^    [ftamovMi) 

11.  Section  1044.50  is  removed. 

11044.51    [Re<lMignMMlMi1044^M>d 
AiTMnded] 

12.  Section  1044.51  is  redesignated  as 
§  1044.50  and  is  amended  by  changing 
the  reference  "S  1044.52"  in  the 
introductory  text  to  "%  1044.53", 


revising  paragraph  (b),  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

11044^    CtanprtoM. 


(b)  Qass  n  price.  The  Qass  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Qass  II 
formula  price  computed  pursuant  to 
§  1044.51(b)  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  ofthis 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
in  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1044.51(a)  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-monlh 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Qass  II 
formula  prices  computed  pursuant  to 

§  1044.51(b). 

(c)  Class  in  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

13.  A  new  §  1044.51  is  added  to  read 
as  follows: 

S1044J1    Bosk  fomtula  pricM. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  fo.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

§  1044.62  shall  be  used. 

(b)  The  basic  Class  D  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1044.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)  (1) 
through  (4)  ofthis  section: 
(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufecture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1044.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949.  as  amended,  for  the  first  15  days 
of  the  preceding  month  and.  separately. 


for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese: 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
ofthis  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (!)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Suppwrt  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
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the  production  of  butter-nonCat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (2)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

11044.60    [Am<nded] 

14.  Section  1044.60  is  amended  by 
changing  the  words  "Class  0"  in 
paragraph  (c)  introductory  text  and 
paragraph  (c)(2)  to  "Class  ID",  and  by 
changing  references  as  follows: 

a.  h\  paragraph  (a),  the  reference 
"§  1044.46(c)"  is  changed  to  read 
"§  1044.44(c)". 

b.  In  paragraph  (b),  the  reference 
"§  1044.46(a)(9)"  is  changed  to  read 
"§  1044.44(a)(13) ',  and  the  reference 
"§  1044.46(b)"  is  changed  to  read 

"S  1044.44(b)". 

c.  In  paragraph  (c)(1),  the  reference 
"§  1044.46(a)(5)  and  the  corresponding 
step  of  §  1044.46(b)"  is  changed  to  read 
"§  1044.44(a)(9)  and  the  corresponding 
step  of  S  1044.44(b)." 

a.  In  paragraph  (c)(2).  the  reference 
"§  1044.46(a)(7)(i)  and  the 
corresponding  step  of  §  1044.46(b)"  is 
changed  to  read  "§  1044.44(a)(ll)(i)  and 
the  corresponding  step  of  $  1044.44(b)." 

11044.63    [AnModed] 

15.  Section  1044.63  is  amended  by 
changing  the  reference  "§  1044.51"  to 
"§1044.50". 

16.  Section  1044.71  is  revised  to  read 
as  follows: 

f  1044.71    Expenee  of  administration. 

For  the  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  13th  day 
after  the  end  of  the  month  five  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Producer  milk  (including  such 
handler's  own  production);  and 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1044.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1044.44(a)(7)  and  (a)(ll)(i)  and  the 
corresponding  steps  of  §  1044.44(b). 

PART  1046— MILK  IN  THE 

LOUIS  VILLE-LEXINQTON-EVANSVILLE 

MARKETING  AREA 

1.  Section  1046.15  is  revised  to  read 
as  follows: 

11046.15    nuMmNk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 


means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  culttued,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey:  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1046.16  is  revised  to  read 
as  follows: 

11046.16    RuM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1046.19  is  added  to  read 
as  follows: 

11046.19    Commercial  food  processing 
•stabllshmsnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§  1046.13, 1046.41  and 
1046.52. 

4.  Section  1046.40  is  revised  to  read 
as  follows: 

11046.40    CtassssofutWiMion. 

Except  as  provided  in  §  1046.42.  all 
skim  milk  and  butterfat  required  to  be 


reported  by  a  handler  pursuant  to 

§  1046.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  EKsposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ID  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  p)ercent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I: 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 


IMI 
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(c)  Class  m  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
{b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

12)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  In  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  end  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified -fluid 
milk  product  or  in  any  product 
specified  in  paragraph  ^)(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1046.15  and  the 
fluid  cream  product  definition  pursuant 
to  $  1046.16;  and 

[7]  In  shrinkage  assigned  pursuant  to 
§  1046.41(a)  to  the  receipU  specified  in 
§  1046.41(g)(2)  and  in  shrinkage 
specified  in  §  1046.41  (b)  and  (c). 


5.  Section  1046.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

11046.42    ClMeNIeationoftrwwtaraand 
diverskMW. 

(a)  •  •  • 

(1)  •  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•        •        •        •        • 

(d)  •  •  • 

(2)  •   •  • 

(vi)  Any  remaining  luiassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  IH  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utiUzation,  and 
then  to  Class  T  utilization  at  such 
nonpool  plant;  and 

6.  Section  1046.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11046.43    GwMral  ci«MmcMk>n  rulM. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assigiunents  under  §  1046.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1046.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1046.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5}. 
revising  paragraphs  (a)(6),  (a)(7)(i).  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)",  to  read  as  follows: 


11046.44    ClaMificationefpreduowmlllL 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlere  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
•        •        •        •        • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1046.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  poiuids  of  skim  milk 
remaining  in  Class  n.  *  *  • 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1046.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1046.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  imconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1046.40(b)(1)  that  was  not 
subtracted  purauant  to  paragraphs  (a)(4). 
(a)(5),  and  (a)(6)  of  this  section; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  ID.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1046.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
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paragraphs  (a)(2){ii),  (a)(5),  and  (a)(7)(i) 
of  this  section; 

•  •        •        •        • 

8.  Section  1046.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1046.45    Market  administrator's  reports 
and  announcMTtenta  conoeming 
cisssHlcation. 

•  •        •        •        • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1046.43(d)  and 
§  1046.44  on  the  basis  of  such  report 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
veriBcation  of  such  report. 

9.  Section  1046.60  is  amended  by 
revising  paragraphs  (d),  (f),  and  (g)  and 
by  adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

S  1046.60    Hwtdier'a  value  of  milk  for 
computing  uniform  price. 


(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pureuant  to 
§  1046.43(d)  and  the  himdredweight  of 
skim  milk  and  butterfat  subtracted  fitim 
Class  I  pursuant  to  $  1046.44(a)(7)  (i) 
through  (iv)  and  (vii)  and  the 
corresponding  step  of  §  1046.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
•        •        •        •        • 

(f)  Add  the  amount  obtained  frt>m 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  voliune  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1046.43(d)  and  S  1046.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  104d.44(a)(ll)  and  the  corresponding 
steps  of  §  1046.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 


or  butter&t  disposed  of  to  such  plant  by 
handlere  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  imder  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
appUcable  at  the  location  of  the  pool 

Slant  and  the  Class  III  price)  by  Uie 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pureuant  to 
§  1046.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
S  1046.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassitication  of  bulk  concentrated 
fluid  milk  products  that  occun  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1046.76  is  amended  by 
revising  paragraphs  (a)(3]  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1046.76    Payments  by  handler  oporating 
a  partially  regulated  distributing  plant 

(a)  *  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  bom 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  mariieting  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amoimt  obtained  6t>m 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
appUcable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 


$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  diffiarence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  m  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1046.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
ordere  and  payment  may  only  be  made 
to  the  producer-settlement  hind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1046.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1046.85    Aaaaaament  for  order 
administration. 


(b)  Receipts  of  concentrated  fluid  milk 
products  frtim  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pureuant  to  $  1046.43(d)  and  other 
source  milk  allocated  to  Class  I  pureuant 
to  $  1046.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1046.44(b), 
except  sudi  other  source  milk  that  is 
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excluded  bom  the  computations 
pursuant  to  §  1046.60  (d)  and  (f);  and 


PART  1049— MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.15  is  revised  to  read 
as  follows: 

11049.15    RuM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
b«  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultiued,  modified  with  added 
nonfat  milk  soUds,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

Cb)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  luimodified  product  of  the 
same  natiue  and  butterfat  content. 

2.  Section  1049.16  is  revised  to  read 
as  follows: 

S  1049.16    Fluid  erMm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  &t)zen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1049.19  is  added  to  read 
as  follows: 

f  1049.19    Commercial  food  procMsing 
••tabiishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 


type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1049.13, 1049.41  and 
1049.52. 

4.  Section  1049.40  is  revised  to  read 
as  follows: 

11049.40    ClatMeofutlUxslion. 

Except  as  provided  in  $  1049.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1049.30  shall  be  classified  as  follows: 

(a)  Qasslmilk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Dis{>osed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  U  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  fitizen 
dessert  mixes,  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  fi'ozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 


(v)  Formulas  especially  prepared  for 
in&nt  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  nroducts;  and 

(vil)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  aass  UI  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
si)ecified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 
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(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
sp>ecified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  Quid  milk  product 
definition  pursuant  to  §  1049.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1049.16;  and 

(7)  In  shrinicage  assigned  pursuant  to 
§  1049.41(a)  to  the  receipts  specified  in 
§  1049.41(a)(2)  and  in  shrinkage 
specified  in  §  1049.41(b)  and  (c). 

5.  Section  1049.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

11049.42  ClaMific«tionoftr«i«fwtand 
diversione. 

(a)  •  •  * 

(1)  •  •  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products: 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  sliall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1049.43  is  amended  bv 
adding  a  new  paragraph  (d)  to  read  as 

follows: 

11049.43  General  ctaMiflcetion  rules. 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  sliall  be 
assigned  to  Qass  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  S  1049.44.  Any 
remaining  skim  milk  and  butterCat  in 


concentrated  receipts  shall  be  assigned 
to  uses  under  §  1049.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1049.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  refarence 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(il)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)".  to  read  as  follows: 

11049.44    CtaMMcatlonofpnxluowinllk. 

(a)  *  •  • 

(2)  Subtract  bom  the  total  pounds  of 
skim  milk  in  Gass  I  the  pounds  of  skim 
milk  in: 

(1)  Receipts  of  packaged  fluid  milk 
products  firom  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
imder  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  o%et  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  bom  the  remaining 
poimds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1049.40(b)(1)  In  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  In  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  *  * 

(6)  Subtract  &t>m  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1049.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  Ifl  milk  pursuant  to 

$  1049.40(c)(6]).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
IL 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 


specified  in  §  1049.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1049.40(b)(1)  in 
Inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(U),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1049.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1048.45    Marlut  admlnistrator't  rcporta 
and  announcements  concerning 
cissslficatton. 


(b)  Report  to  the  market  administrator 
of  the  otner  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1049.43(d)  and 
§  1049.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

•  •        •        •        • 

9.  Section  1049.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

11049.60    Handler's  value  of  milk  for 
computing  unMonn  pries. 

•  •        •        •        • 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  IH  price 
by  the  hundredweight  of  skim  millc  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1049.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  bom 
Class  I  pursuant  to  §  1049.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1049.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amoimt  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  fit>m  whidi 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butter&t 


IMI 
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in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1049.43(d)  and  §  1049.44{a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  l{)49.44(a)(ll)  and  the  corresponding 
steps  of  §  1049.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  imder  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  ofiiget  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butter£at  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Qass  I  use  pursuant  to 
§  1049.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1049.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
producU  received  at  the  plant  during 
the  prior  month. 

10.  Section  1049.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (aM5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

11049.76    PaynMntabyhMtdlwoperalina 
a  partially  ragukrtMl  diMrtbuting  pkmt 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  di^[ributing  plant; 


(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producw  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1049.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1049.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


f104«J6 
admintatration. 


ferontor 


(b)  ReceipU  of  concentrated  fluid  milk 
products  fmax  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1049.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  S  1049.44  (a)(7)  and  {a)(ll)  and  the 
corresponding  steps  of  §  1049.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  $  1049.60  (d)  and  (f);  and 


PART  lOSO-MILX  IN  THE  CENTRAL 
ILLINOIS  MARKETINQ  AREA 

1.  Section  1050.15  is  revised  to  read 
as  follows: 

I1060.1S    Ruid  mlik  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 

Eackaged.  distributed  and  intended  to 
9  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dieUry 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfet  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1050.16  is  revised  to  read 
as  follows: 

1 106ai6    Ruid  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1050.19  is  added  to  reed 
as  follows: 
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11060.19    Commfdal  food  proc— log 
osteMnnmofi^ 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  Riled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  dis{}08ition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1050.13, 1050.41  and 
1050.52. 

4.  Section  1050.40  is  revised  to  read 
as  follows: 

|106a40    ClMMS  of  utiUation. 

Except  as  provided  in  §  1050.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1050.30  shall  be  classified  as  follows: 

(a)  Class  !  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ID  milk. 

(b)  aass  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  bozan 


dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtiues  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  nimilk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 


must  notify  the  maricet  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  &x)m  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1050.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1050.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1050.41(a)  to  the  receipts  specified  in 
§  1050.41(a)(2)  and  in  shrinkage 
specified  in  §  1050.41  (b)  and  (c). 

5.  Section  1050.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

f105a42    ClMsification  of  tranafws  and 
diversions. 

(a)*   *   * 

(1)*  •  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)*  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Qass  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  frtim  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  IH  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

6.  Section  1050.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11050.43    General  cl«Mlfic«tfc>n  rulM. 
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(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  soedfic  concentrated  receipts  that  is 
estaolished  by  the  handler)  prior  to  any 
assignments  under  §  1050.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1050.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1050.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5). 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(8)0).  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii)  Introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)".  to  read  as  follows: 

|106a44    CtaMiflcatkmol  produce  mUk. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

lii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  S  1050.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  !!.'•• 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  S  1050.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 


classified  as  Class  III  milk  punuant  to 
§  1050.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  soim»  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1050.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(S)  and  (a](6)  of  this  section: 

•  •        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
begiiming  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1050.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

*  •        •        •        • 

8.  Section  1050.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11050.45    Marlwt  •dmIniatrMor't  raporta 
and  annoiinoamanta  conoeming 
daaaification. 


(b)  Report  to  the  maricet  administrator 
of  the  other  order,  as  soon  as  possible 
af^er  the  report  of  receipts  and 
utilization  for  the  mondi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1050.43(d)  and 
§  1050.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errore  disclosed  in  the 
verification  of  such  report. 

9.  Section  1050.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

S10S0.60    Handler's  valua  of  mUk  for 
computing  unlfonn  prioa. 

•        ■        •        •        • 

(d)  Add  the  amoimt  obtained  bom 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk;  and 
butterfat  assigned  to  Qass  I  pursuant  to 
§  1050.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1050.44(a)(7)  (i) 
through  (Iv)  and  the  corresponding  step 
of  §  1050.44(b),  excluding  receipts  of 


bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Qass  I  price  applicable 
at  the  location  of  the  nearest 
imregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
S  1050.43(d)  and  $  1050.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1050.44(a)(ll)  and  the  corresponding 
steps  of  §  1050.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlera  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  oflset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1050.43(d): 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1050.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  ocauv  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1050.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 
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f  1060.76    Paymants  by  handlw  operating 
a  partially  ragulatad  distributing  plant 

•  •        •        •        • 

(a)'  *>•• 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

•  •       •        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
■  disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  HI  price)  and  the  Class  UI 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
imder  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

•  •       *       •       • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1050.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 


to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1050.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


11050.86    Aaaaaamantfor 
■dminiatration. 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Qass  I  use 
pursuant  to  §  1050.43(d)  and  oUier 
source  milk  allocated  to  Class  I  pursuant 
to  $  1050.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1050.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1050.60  (d)  and  (f);  and 


PART  1064-MiLK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

1.  Section  1064.15  is  revised  to  read 
as  follows: 

11064.15    Ruid  mHli  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  bv  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  Tbe  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1064.16  is  revised  to  read 
as  follows: 


1 1064.16    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1064.19  is  added  to  read 
as  follows: 

11064.19    Commoreial  food  procoaaing 
aatabiislMnant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1064.13. 1064.41  and 
1064.52. 

4.  Section  1064.40  is  revised  to  read 
as  follows: 

f  1064.40    Claaaaa  of  utiiizatio(L 

Except  as  provided  in  §  1064.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1064.30  shall  be  classified  as  follovtrs: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Ehsposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Qass  in  milk. 

(b)  Class  II  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes. 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  providea  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  mariiet  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 


IMI 
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verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfiat  cottage 
cheese,  dry  ciml  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  ffl  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milk&t  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package; and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  procMsed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  throv^  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  leed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 


section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyea  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  fi))(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1064.15  and  the 
fluid  cream  product  definition  pivsuant 
to  $1064.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1064.41(a)  to  the  receipts  specified  in 
§  1064.41(a)(2)  and  in  shrinkage 
specified  in  §  1064.41  (b)  and  (c). 

5.  Section  1064.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  {a)(l)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11064.42    CtaaaHlcation  of  tranafera  and 
dfvaraiona. 

(a)  •  •  • 

(1)  •  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•        •        •        •        • 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  oe  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Qass  I 
utilization,  then  to  Qass  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 


remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1064.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


Qaneral  ciaaaHlcation  rulaa. 


11064.43 

•  •        •        •        • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
estaolished  by  the  handler)  prior  to  any 
assignments  under  §  1064.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1064.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1064.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  {a)(7)(v).  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a){ll)  to 
•*(a)(2)(i)",  to  read  as  follows: 

11064.44    Clasatficatton  of  producer  mINL 

•  •        •        •        • 

(a)  '  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  ofiset  for  any  other 
payment  obligation  under  any  order: 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1064.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  0.  *  *  * 
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(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skiiB  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (exce[^  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
speciSed  in  $  1064.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Qass  III  milk  pursuant  to 

§  1064.40(c)(6)).  but  Dot  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1064.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (aM4), 
(a)(5)  and  (a)(6)  of  this  section; 

(9)  Subtract  firom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1064.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1064.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


11064.46    MartotedmMctrMer't 
and  aiwtounoeinenle  cowconlnj) 
ciaaaification. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monUi  is  received 
'  from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  re(»ipts  are 
allocated  pursuant  to  §  1064.43(d)  and 
§  1064.44  on  the  basis  of  such  rep<Mrt 
(including  any  reclassification  of 
inventories  of  bulk  omcentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Sectioii  1064.60  is  anwnded  by 
revising  paiagraf^  (d)  and  (0  and 
adding  new  paragraphs  (g),  Qi)  and  (i)  to 
read  as  follows: 


11064.60 


vewe  flv  liiMi  fof 
pnoe. 


(d)  Add  the  amount  obtained  bom 
multiplying  the  difEarance  between  the 
Class  I  (»ice  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1064.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1064.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1064.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants: 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  appUcable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  eqmvalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1064.43(d)  and  $  1064.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1064.44(a)(ll)  and  the  corresponding 
steps  of  $  1064.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregiilated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  mtlk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IQ  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1064.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  ere  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1064.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  bom  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occun  at  the 


transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1064.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
adding  a  new  paragraph  (c)  to  rwd  as 
follows: 


Peyments  by 


f10M.7« 

•  pwtiaay 

•  •        •        •        • 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  bom 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  locaticm  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Gass  IH 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  die 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fhiid  milk 
products  cannot  be  determined  by  die 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  imder  S  1064.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 


IMI 
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nonfluid  milk  ingredients  at  the 
diHerence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  ID  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shaJJ 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1064.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S1064J5    AsMMmwit  for  order 
administration. 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1064.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  S  1064.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1064.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1064.60  (d)  and  (f);  and 


PART1065-MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Section  1065.15  is  revised  to  read 
as  follows: 

11065.15    RuM  milk  prodMCt 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  Intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  soHds).  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 


sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1065.16  is  revised  to  read 
as  follows: 

11065.16    Ruid  CTMm  product 

Fluid  cream  product  means  cream 
(other  than  plasUc  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1065.19  is  added  to  read 
as  follows: 

f  1065.19    CommorcM  food  procMsIng 
••tabiishmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1065.13, 1065.41  and 
1065.52. 

4.  Section  1065.40  is  revised  to  read 
as  follows: 

11065.40    CtaMM  of  utilization. 

Except  as  provided  in  §  1065.42.  all 
skim  milk  and  butterfat  required  to  be 
ref>orted  by  a  handler  pursuant  to 
§  1065.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  U milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 


(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
estabUshmen't  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cnoese.  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk  , 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  clieese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 
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(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (bMl)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  tiirough  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handier  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  1^  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  biisiness  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handl«''s  ctKitrol,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  U>)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fhiid  milk  product 
definition  pursuant  to  §  1065.15  and  the 
fluid  cream  product  definition  pursuant 
to  $  1065.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1065.41(a)  to  the  receipts  specified  in 
§  1065.41(a)(2)  and  in  shrinkage 
specified  in  §  1065.41  (b)  and  (c). 

5.  Section  1065.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2}(vi)  and  (vii)  to  read  as 
follows: 

11065.42    CtesslficatkMKrffransfsraand 
diversions. 

(a)  •  •  • 

(1)  *  *  *  The  amoimt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  *  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 


the  noopool  plant  from  pool  plants  and 
other  onier  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilizaticHi,  th«i  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Gass  D  utilization,  then  to 
any  remaining  Class  III  utilizatlan,  and 
then  to  Class  I  utiUzaticD  at  such 
nonpool  plant;  and 

6.  Section  1065.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11065.43    General  classification  rule*. 

•  •        •        •        • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  prodiicts  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  (Hi  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  tmder  §  1065.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1065.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1065.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)M(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v).  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(aK2)(i)'*,  to  read  as  follows: 

S  1069.44    Classlilcation  ot  prooucer  mWii. 

•  •        •        •        • 

(a)  •  *  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Qass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  FedOTal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  o^et  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 


Erovisions  of  another  Federal  milk  order 
1  the  immediately  preceding  month; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  S  1065.40(b)(1)  in  padcaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  poimds  of  skim  milk 
remaining  in  Class  D.  *  *  * 

(6)  Subtract  from  the  remaining 
pcimds  of  skim  milk  in  Qass  n  the 
pounds  of  skim  milk  in  bulk 
concoitrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
uoconcentrated  fluid  milk  product  or  a 
fluid  cream  prodxict)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1065.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1065.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  soiuce  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  apphes,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1065.40(bMl)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
«        •        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1065.40(bKl)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (aK2)tii).  (a)(5)  and  (aM7)(i) 
of  this  section; 

8.  Section  1065.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows:. 

11065.45    Martlet  •dminlalrator'a  rsporta 
and  announcements  concerning 
ctasstflcation. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fhiid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  s\x:h  receipts  are 
allocated  pursuant  to  §  1065.43(d)  and 
$  1065.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  kMilk  concentrated  fhtid 
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milk  products),  and  thereafter,  any 
change  In  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

*        •        •        •        • 

9.  Section  1065.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

11065^    PiwitlocMlonM^MtmMtafor 


(d)  •  •  • 

(1)  Subtract  Crom  the  pounds  of  Class 
I  remaining  at  the  transteree-plant  after 
the  computations  pursuant  to 
§  1065.44(a)(12)  and  (b)  plus  the  pounds 
of  skim  milk  in  receipts  of  concentrated 
fluid  milk  products  from  other  pool 
plants  that  are  assigned  to  Class  I  use. 
the  pounds  of  packaged  fluid  milk 
products  from  other  pool  plants; 

10.  Section  1065.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g).  (h)  and  (i)  to 
read  as  follows: 

§1065.60    HwMMer'avaltMermllkfor 
computine  unNorm  price. 

•        •        •        *        • 

(d)  Add  the  amount  obtained  firom 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1065.43(d)  and  the  hundredwei^t  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1065.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1065.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(0  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfet 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1065.43(d)  and  §  1065.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1065.44(a)(ll)  and  the  corresponding 
steps  of  §  1065.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 


as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Qass  III  price)  by  the 
nimdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
S  1065.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
pajmaents  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1065.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1065.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f10SS.76    Payments  by  handlw  operating 
a  pwtlaUy  regulated  distributing  ptant 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  lU  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 


to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  ni  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
usod  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
*        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1065.44(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
diff^arence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fiind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1065.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f1065.8S    Aaaeaament  for  order 
administration. 

•        •        •        •        • 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1065.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1065.44(a)(7)  and  (a)(n)  and  the 
corresponding  steps  of  §  1065.44(b). 
except  such  c*her  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1065.60((fi  and  (f);  and 
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PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1068.15  is  revised  to  read 
as  follows: 

11068.15  Fluid  mHk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 

Eackaged,  distributed  and  intended  to 
a  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cuhured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1068.16  is  revised  to  read 
as  follows: 

11068.16  RuM  crMm  product 
Fluid  cream  product  means  cream 

(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1068.19  is  added  to  read 
as  follows: 

11068.19    CommercM  food  proc*Ming 
•stabliahment 

Commercial  food  processing 
establishment  means  any  focility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 


plants,  including  but  not  limited  to, 
provisions  in  S§  1068.13. 1068.41  and 
1068.52. 

4.  Section  1068.40  is  revised  to  read 
as  follows: 


11068.40    CtaMMOfutNizMlon. 

Except  as  provided  in  $  1068.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  piusuant  to 
§  1068.30  shall  be  classified  as  follows: 

(a)  Qass  I  milk.  Class  I  milk  shall  be 
all  ddm  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accoimted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  fit)zen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containere  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  soiu  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Qass  II  product; 

(iv)  Eggnog,  custards,  pudd^gs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containere; 


(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  In  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package; and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportimity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
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of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1068.45  and  the 
fluid  cream  product  definition  pursuant 
to  §1068.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1068.41(a)  to  the  receipts  specified  in 
§  1068.41(a)(2)  and  in  shrinkage 
specified  In  §  1068.41  (b)  and  (c). 

5.  Section  1068.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11068.42    ClM«McMiono(trwMlw*and 

divereion*. 

(a)  •  •  • 

(1)  •  •  *TheamoimtofskimmiIkor 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
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(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utihzation,  then  to  Class  D  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  III  utihzation,  and 
than  to  Class  I  utihzation  at  such 
nonpool  plant;  and 

6.  Section  1068.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

I10M.43    OwMrel  ctaMificMion  rulM. 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reomstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
estabUshed  by  the  handler)  prior  to  any 
assignments  imder  %  1068.44.  Any 
remaining  skim  milk  and  butterfat  In 
concentrated  receipts  shall  be  assigned 
to  uses  under  S  1068.44  on  a  pro  rata 
basis,  unless  a  specific  use  ofsudi 
receipts  is  established  by  the  handler. 


7.  Section  1068.44  is  amended  by 
revising  paragraph  (a)(2).  revishig  the 
first  sentence  of  paragraph  (a)(5). 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9).  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (aM8)(l). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (aMll)  to 
■•(a)(2)(i)".  to  read  as  follows: 

11068.44    ClMaMcation  of  producer  mlik. 

(a)  •  •  • 

(2)  Subtract  fiom  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offeet  for  any  other 
payment  obUgation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  bom  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1068.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  In 
excess  of  the  poimds  of  skim  milk 
remaining  in  Class  !!.•*• 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1068.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1068.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

(7)  •  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  luconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1068.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1068.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1068.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11068.46    MUirtwl  adminietrMor'e  report* 
•nd  announeenMnts  eoooemlng 
elaasMtcetton. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
fttim  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1068.43(e)  and 
§  1068.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1068.60  is  amended  by 
revising  paragraphs  (d)  and  (f).  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

11068.60    HendtofaveltMofmUkfor 
determintng  pod  oMif^tion. 

•         •         •         •         • 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1068.43(e)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1068.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  S  1068.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants: 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  apphcable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
S  1068.43(e)  and  §  1068.44(a)(7)(i)  and 
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the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1068.44(a)(ll]  and  the  corresponding 
steps  of  §  1068.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classiRed  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order, 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
tlie  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IH  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1068.43(e); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1068.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  &t>m 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1068.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1 068.76    P«ym«nts  by  handler  operating 
■  pertlaUy  reQutatod  distributing  ptant 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  frx>m 
multiplying  the  poiuds  of  labeled 


reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Qass  m 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1068.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
.  order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  ofthe  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1068.85  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


1 1068.85    Aseeeement  for  order 
■dminlstretion. 

(d)  Receipts  of  concentrated  fluid 
milk  products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1068.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1068.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1068.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1068.60  (d)  and  (f);  and 


1.  The  table  of  contents  is  revised  to 

read  as 

follows: 

PART  1075-MILK  IN  THE  BLACK 

HILLS,  SOUTH  DAKOTA  MARKETING 

AREA 

Gflneral  Proviuona 

1075.1 

General  provisions. 

Definitioiu 

1075.2 

Black  Hills.  South  DakoU 

marlieting  area. 

1075.3 

Route  disposition. 

1075.5 

Distributing  plant. 

1075.6 

Supply  plant. 

1075.7 

Pool  plant. 

1075.8 

Nonpool  plant. 

1075.9 

Handler. 

1075.10 

Producer-handler. 

1075.12 

Producer. 

1075.13 

Producer  milk. 

1075.14 

Other  source  milk. 

1075.15 

Fluid  milk  product. 

1075.16 

Fluid  cream  product. 

1075.17 

Filled  milk 

1075.18 

Cooperative  association. 

1075.19 

Commercial  food  processing 

establishment. 

1075.20 

Product  prices. 

Handler  Rsporta 

1075.30  Reports  of  receipts  and  utilization. 

1075.31  Payroll  reports. 

1075.32  Other  reports. 

aaasificationofMUk 

1075.40  Qasses  of  utilization. 

1075.41  Shrinkage. 

1075.42  Qassification  of  transfers  and 
diversions. 

1075.43  General  classification  rules. 

1075.44  Qassification  of  producer  milk. 

1075.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

aaaaPricM 

1075.50  Qass  prices. 

1075.51  Basic  formula  prices. 

1075.52  Plant  location  adjustments  for 
handlers. 

1075.53  Announcement  of  class  prices. 

1075.54  Use  of  equivalent  prices. 


Unifora  Price 

1075.60  Handler's  value  of  milk  for 
computing  uniform  price. 

1075.61  Computation  of  uniform  price 
(including  weighted  average  price). 


IMI 
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1075.62    Announcement  of  uniform  price 
and  butterfot  differential 

Paymenta  fbr  Milk 

1075.70  Producer-settlement  fund. 

1075.71  Payments  to  the  producer- 
settlement  fund. 

1075.72  Payments  from  the  producer- 
settlement  fund. 

1075.73  Payments  to  producers  and  to 
cooperative  associations. 

1075.74  Butterfat  differential 

1075.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milL 

1075.76  Payments  by  handler  operating  a 
•  partially  regulated  distributing  plant. 

1075.77  Adjustment  of  accounts. 

Administrative  Aaseasment 

1075.85    Assessment  for  order 
administration. 

f107SJ    [FtodMign«tMlM|1075^] 

2.  Section  1075.6  is  redesignated  as 
§1075.2. 

11075.20    [RMleslgnatMlM  1 1075.3  and 
.  Amended] 

3.  Section  1075.20  is  redesignated  as 
§  1075.3  and  amended  by  changing  the 
refference  "§  1075.41(a)"  to 

"§  1075.40(a)". 

S  1075.10    [RedeelgnetedMf  1075.6  and 
Amended] 

4.  Section  1075.10  is  redesignated  as 
§  1075.6  and  amended  by  changing  the 
reference  "§  1075.12"  to  "§  1075.7(b)". 

S  1075.15    [Redesignated  Mf  1075.10  and 
Amended] 

5.  Section  1075.15  is  redesignated  as 
§1075.10. 

11075.18    [RedealgnatMl  as  11075.15  and 
Revised] 

6.  Section  1075.18  is  redesignated  as 
§  1075.15  and  revised  to  read  as  follows: 

1 1075.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  Umited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  SO 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 


use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfot  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  immodified  product  of  the 
same  nature  and  butterfat  content 

f1075J    [Redesignated  as  11075.18] 

7.  Section  1075.5  is  redesignated  as 
§1075.18. 

11075.9    [Redesignated  as  1 1075.5] 

8.  Section  1075.9  is  redesignated  as 
§1075.5. 

11075.14    [Redesignatsdas|1075.9] 

9.  Section  1075.14  is  redesignated  as 
§1075.9. 

11075.19    [Redesignated  as  1 1075.14  and 
Revised] 

10.  Section  1075.19  is  redesignated  as 
§  1075.14  and  revised  to  read  as  follows: 

11075.14    Other  souros  mine 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in 

§  1075.40(b)(1)  from  any  source  other 
than  producers,  or  pool  plants: 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1075.40(b)(1): 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1075.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1075.40(b)(1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

11075.7    [Removed] 

11075.12    [Redesignated  as  11075.7  and 
Amsndsd] 

11.  Section  1075.7  is  removed  and 
§  1075.12  is  redesignated  as  §  1075.7, 
and  a  new  paragraph  (c)  is  added  to  read 
as  follows: 

11075.7    Pool  plant 


such  plant  to  retail  or  wholesale  outlets 
in  the  Black  Hills  marketing  area  and  to 
pool  plants  under  this  part  than  is 
disposed  of  in  the  marketing  area  and  to 
pool  plants  regulated  pursuant  to 
another  order. 

f1075J    [Rsdsslgnalsd  as  %  1075.12  and 


12.  Section  1075.8  is  redesignated  as 
§  1075.12  and  revised  to  read  as  follows: 

11075.12    Produoer. 

Producer  means  any  person,  except  a 
producer-handler  as  defined  in  any 
order  (including  this  part)  issued 
pursuant  to  the  Act.  who  produces  milk 
in  compliance  with  the  Grade  A 
inspection  requirements  of  a  duly 
constituted  health  authority,  which  milk 
is  (a)  received  at  a  pool  plant,  or  (b) 
diverted  from  a  pool  plant  to  a  nonpool 
plant  for  the  account  of  either  the 
operator  of  the  pool  plant  or  a 
cooperative  association. 

f  1075.13    [Redeeignatsdas|1075J] 

13.  Section  1075.13  is  redesignated  as 
§1075.8. 

11075.17    [Redesignated  as  11075.13  and 


(c)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler; 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  from  which 
a  lesser  volume  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  from 


14.  Section  1075.17  is  redesignated  as 
§  1075.13  and  revised  to  read  as  follows: 

11075.13    Producer  mUk. 

Producer  milk  means  the  skim  milk 
and  butterfat  contained  in  milk  (a) 
received  at  a  pool  plant  directly  bom 
producers  or  (b)  diverted  from  a  pool 
plant  to  a  nonpool  plant.  Provided,  that 
milk  diverted  pursuant  to  this  section 
shall  be  deemed  to  have  been  received 
at  the  location  of  the  plant  from  which 
diverted. 

11075.23    [Redeelgnatedae  11075.17] 

15.  Section  1075.23  is  redesignated  as 
§1075.17. 

S  1075.11    [Removed] 

16.  Section  1075.11  is  removed. 

17.  Section  1075.16  is  revised  to  read 
as  follows: 

1 1075.16    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

ff  1075.22  and  1075.27    [Removed] 

18.  Sections  1075.22  and  1075.27  are 
removed. 

19.  A  new  §  1075.19  is  added  to  read 
as  follows: 
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I107S.19    CoimnsrcM  lood  pro  c— ■lug 


Commercial  food  processing 
establishment  me«ns  any  hcluty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  praiducta  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  di^KMition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating'to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §$  1075.13. 1075.41  and 
1075.52. 

20.  Section  1075.20  is  added  to  read 
as  follows: 

1 1075,20    Product  price*. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  §  1075.51(b): 

(a)  Butter  price.  Butter  price  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-8Core)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-dsy  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
hoUdays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  Qteddor 
cheese  price  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weekly  by  the 
Dairy  Division.  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday  except  national 
hoUdays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfta  dry  miUi  price.  Noi^at  dry 
milk  price  means  the  simple  average,  for 


the  first  15  days  of  the  m<H>th,  of  the 
daily  prkes  per  pound  of  nonfot  dry 
milk,  whid)  avoege  shall  be  computed 
by  the  Urectw  of  the  Dairy  Diviaicm  as 
follows: 

(1)  The  fwices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heet.  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division.  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work -day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  nuinber  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  the  daily 
prices  per  pound  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
work-day  until  the  day  such  price  was 
previously  reported.  A  work-day  is  each 
Monday  tnrough  Friday  except  national 
holidays. 

2.  Section  1075.30  is  revised  to  read 
as  follows: 


11075,30 
utilization. 


Rapofte  Of  raoelpts  and 


On  or  before  the  5th  day  after  the  end 
of  each  month,  each  handler,  except  a 
producer-handler,  shall  report  to  the 
market  administrator  for  such  month  in 
the  detail  and  on  forms  prescribed  by 
the  market  administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  such  handler's  pool  plants,  shall 
report  the  (Quantities  of  skim  milk  and 
butterfat  contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk. 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  fluid  milk  products 
and  balk  fhiid  cream  products  received 
from  pool  plants; 

(3)  Receipts  of  other  source  milk: 


(4)  bventoriea  at  the  beginning  and 
end  of  the  month  of  fluid  milk  |m>ducts 
and  products  specified  in 

S  1075.40(b)(1); 

(5)  The  utilization  or  disposition  of  all 
milk,  filled  milk  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(bjEach  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  with  respect  to  such  plant 
in  the  same  manner  as  prescribed  for 
reports  required  in  paragraph  (a)  of  this 
section.  Receipts  of  milk  that  would 
have  been  producer  milk  if  the  plant 
had  been  fully  regulated  shall  be 
reported  in  lieu  of  producer  milk.  Such 
report  shall  show  also  the  quantity  of 
reconstituted  skim  milk  in  fluid  milk 
products  disposed  of  on  routes  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1075.9(b)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  such 
handler's  receipts  and  utilization  of 
milk,  filled  milk,  and  milk  products  in 
such  manner  as  the  market 
administrator  may  prescribe. 

22.  Section  1075.31  is  amended  by 
changing  the  heading,  removing 
paragraph  (a),  redesignating  paragraph 
(b)  as  paragraph  (a),  changing  the 
reference  "§  1075.62(b)"  in  re- 
designated paragraph  (a)  to 

"§  1075.76(a)"  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

|107S^    Payroll  reporta. 

•        •  '     •        •        • 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 
§  1075.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

23.  A  new  §  1075.32  is  added  to  read 
as  follows: 

11075,32    Other  reports. 

(a)  In  addition  to  the  reports  required 
pursuant  to  §§  1075.30  and  1075.31. 
each  handler  shall  rep>ort  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligation  under  the 
order. 

(b)  Eadi  producer  handler  shall  make 
reports  to  the  market  administrator  at 
such  time  and  in  such  manner  as  the 
market  administrator  may  prescribe. 


IMI 
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11075.40    [Rwnov*d] 

S  1075.41    [fUdMignatad  at  1 1075.40  and 
Raviaad] 

24.  Section  1075.40  is  removed,  and 
§  1075.41  is  redesignated  as  S  1075.40. 
and  revised  to  read  as  follows: 

§1075.40    ClaaaM  of  utittzation. 

Except  as  provided  in  §  1075.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1075.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  ond  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  ID  milk. 

(b)  Class  Ilmilk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  Inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  ou-d  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  fit>zen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infaQt  feeding  or  dietary  use  (meal 


replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  ni  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
{b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  ar  e  dump)ed  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 


specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1075.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1075.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1075.41(a)  to  the  receipts  specified  in 
§  1075.41(a)(2)  and  in  shrinkage 
specified  in  §  1075.41(b)  and  (c). 

11075.42    [RMlaaignaladaa  1 1075.41  and 
Raviaad] 

25.  Section  1075.42  is  re-designated 
as  $  1075.41  and  revised  to  read  as 
follows: 

11075.41    Shrinkaga. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1075.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(lj  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
purauant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  {b)(l)  through  (b)(6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product  or  a 
bulk  fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat.  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant); 

(2)  [Reserved! 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  (b)(3) 
shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  fit)m 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
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quantity  far  which  Qna  II  or  Qu*  10 
classificatiop  is  requested  by  the 
op>eraton  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butter&t,  respectively,  in  bulk  fhiid 
milk  products  received  finun 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Cl^ 
in  dessification  is  requested  by  the 
handler,  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transfarrea  to  other  plants 
that  is  not  in  excess  of  the  respective 
amoxmts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  [b)(l).  {b)(4).  (b)(5).  and 
(b)(6)  of  this  section. 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  $  1075.9(b),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milL 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  &rm 
bulk  tank  samples,  the  applicable 
percentage  xmder  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

11075.44    [nsdeelgneled  ee  t  t07S.42  sod 
Revtoedl 

26.  Section  1075.44  is  re-designated 
as  S  1075.42,  and  revised  to  read  as 
follows: 


11078.42    CtseeWcalion  of 


(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  s  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  ■  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 
clasrification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butter&t,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computatians  pursuant  to 

§  1075.44(aMl2)  and  the  correspondhig 
step  of  §  107S.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butter&t  in  trsnsfns  of 
concentrated  fhiid  milk  products; 

(2)  If  the  transferor-pluit  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1075.44(a]N[7) 
or  the  corresponding  step  of 

§  1075.44(b),  the  skhn  milk  or  butterfat 


so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  lD75.44(a)(ll) 
or  (aXl2)  or  the  corresponding  steps  of 
§  1075.44(b),  the  skim  milk  or  butterfet 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  athw  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  to  other  order  plants. 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  pool  plant 
to  an  other  order  plant  shall  be 
classified  in  the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  pool  plant  frnm 
the  other  order  plant  of  skim  milk  and 
butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph 
(b)(1).  (b)(2).  or  (b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  oroduct  under  the  other  order; 

(2)  if  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocaticHi  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  n  or 
Class  m  milk  to  the  extent  of  such 
utilizati(»  available  for  such 
classification  pursuant  to  the  allocation 
provisi(H)s  of  the  other  order. 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  market  administrate  for 
the  purpose  of  establishing 
classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  fn-  under  this  pert,  skim  milk 
or  butterfrt  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  cfessified  as  Class  I 
milk,  and  skim  milk  or  butterfet 
allocBted  to  the  other  classes  shall  be 
classified  as  Class  ID  milk;  and 


(6)  If  the  form  in  whidi  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1075.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utiUzation 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Qass  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  emd  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Qass  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  Its 
report  of  receipts  and  utiUzation  filed 
pursuant  to  §  1075.30  for  the  month 
within  which  such  transaction  occiured; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequencer 
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(AJ  Pro  rata  to  reoatpta  of  pack^ed 
fluid  milk  {mxhicts  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  retnaiuiag 
unassigned  receipts  of  packi^ed  fluid 
milk  products  at  such  nonpool  plant 
from  othar  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  toary  remaiaing 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  (Hxiar  plants; 

(iii)  Any  remaining  Clasi  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  ordflf,  to  the  extent  that  such 
transfers  to  the  regulated  pluit  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transfefee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

lAJ  Pro  rata  to  receipts  of  fluid  milk 
products  St  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Gass  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  posaibia  in  the 
following  sequence: 

(A)  To  sucn  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unasfigned 
receipts  of  bulk  Quid  milk  products  ai 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extant 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Gass  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  6tMn  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extant  possible  first  to  any 
remaining  Class  U  utilization,  then  to 


any  remaining  Claas  m  utilization,  and 
then  to  Class  I  utlhzation  at  such 
nonpool  plant:  and 

(viii)  In  determining  the  nonpool 
plant's  ntllization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  asaignmmt  priorities  at  the  second 
plant  that  are  set  forth  in  pareeraph 
(d)(2)  of  this  section. 

§1075^    [n«*Mt«na1»daa|107S.43«nd 
R«vla«4 

27.  Section  1075.45  is  redesignated  as 
§  1075.43.  and  revised  to  read  as 
follows: 

f107S.43    Ganaral  ciaaatflcatloa  rulaa. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1075.44. 
the  folloyring  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1075.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1075.9(b)  the  pounds  of  skim  milk  and 
butterfat.  respectively,  in  each  class  in 
accordance  with  §§  1075.40, 1075.41. 
and  1075.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  sudi  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1075.9(b)  shall 
be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

(d)  Skim  milk  and  butter&t  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Gass  I  una.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  soecific  concentrated  receipts  that  is 
established  by  the  handlaH  prior  to  any 
assignments  under  §  1075.44.  Any 
remaining  skim  milk  and  butterfat  in 
concaotrated  receipts  shall  be  assigned 
to  uses  under  $  1075.44  on  a  pro  rata 


basis,  unless  a  specific  use  of  such 
reoeipts  is  estahUshed  by  the  handler. 

I1075.4S    piMtoelgMeM*s|Kt7S.44and 
Ravleed] 

28.  Section  1075.46  is  redesignated  as 
S  1075.44  and  revised  to  read  as  follows: 

§1075^    CteaaWeetlonofprodoeefmlllL 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  $  1075.9(a)  for  each 
of  its  pool  plants  separately  and  of  each 
handler  described  in  §  1075.9(b)  by 
allocating  the  handler's  receipts  of  skim 
milk  and  butterfat  to  its  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  HI  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

S  1075.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Gass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  hilly  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Gass  I  milk  ax>d 
is  not  used  as  an  ofEset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  an  other  order  plant,  except  that  to 
be  subtracted  pursuant  to  par^raph 
(a)(7)(vi)  of  Lhis  section,  as  follows: 

(i)  From  Gass  III  milk,  the  lesser  of 
the  pounds  remainiqg  or  2  peroant  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  produc-ts  specifiwl  in  §  1075.4C{bKl) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  D; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  0  the 
pounds  of  skim  milk  in  products 
specified  in  §  1075.4O(bKl)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  ware  in  inventory  at 
the  begiiming  of  the  montii.  but  not  in 
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excess  of  the  pounds  of  sldm  milk 
remaining  in  Class  IL  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  In  §  1075.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  IH  milk  pursuant  to 

§  1075. 40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U: 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  107S.40(b)(l]  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4). 
(a)(5),  and  (a)(6}  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler,  as  defined 
under  this  or  any  other  Federal  order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plaint  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  U  and  Class  IH,  in 
sequence  beginning  with  Class  ID: 

U)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a)(7)(v)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 


remaining  in  Class  II  and  Class  in 
combined: 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  purauant  to 
paragraphs  (a)(2)(i).  (a)(7)(v),  and 
(a)(8)(i)  of  this  section  which  are  in 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (A)  through  (C)  of  this  section. 
Should  the  poimds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Class  HI 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  sucn  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  ni  combined  shall  be  increased 
(increasing  as  necessary  Class  m  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case^  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler)  at 
all  pool  plants  of  the  handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  end 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  bom  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  n  or  Class  in  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  11  and  Class  III 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 


skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1075.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  purauant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  frt>m  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  in  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  n  and  Class  III  combined  being 
subtracted  first  from  Class  HI  and  then 
from  Class  II,  the  pounds  of  skim  milk 
in  receipts  of  fluio  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  divereions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  thb  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  ni  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ID  and  then  Class  0).  In  such  case, 
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the  pounds  of  tkim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
Uke  amount,  beginning  writh  the  nearest 
plant  at  which  CUasa  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
]$kim  milk  in  receipts  of  bulk  fluid  milk 
:  products  from  an  other  order  plant  that 
i  are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
1  paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
Ithis  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12){ii).  (a)(12)(iii).  and 
(a)(12)(iv)  of  this  section,  such 
|subtraction  shall  be  pro  rata  to  the 
ipounds  of  skim  milk  in  Class  I  and  in 
Class  II  and  Class  in  combined,  with  the 
quantity  prorated  to  Qass  n  and  Class 
HI  combined  being  subtracted  first  from 
Class  in  and  then  from  Class  fl,  with 
^espect  to  whichever  of  the  following 
quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
hulk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1075.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(il)  Should  the  proration  pursuant  to 
paragraph  (a){12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  III  combined 
exceeding  the  pounds  of  skim  miDc 
remaining  in  Class  n  and  Class  m  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12Mi)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Qass  n  and  Class  IH  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  ni  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 


the  handler)  by  m  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  Uke  amount  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
lika  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  ia 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1075.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk. 
subtract  such  excess  from  the  pounds  of 
skim  milk  remainii^  in  each  class  in 
series  beginning  with  Qass  m.  Any 
amount  so  subtracted  shall  be  knou^  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(aKl4)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

29.  Section  1075.45  is  added  to  read 
as  follows: 


plants  pursuant  to  %  1075.44(a)(12)  and 
the  corresponding  step  of  §  1075  44(b), 
estimate  and  publicly  announce  on  or 
before  the  10th  day  of  the  month  the 
utilization  (to  the  newest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1075.43(d)  and 

§  1075.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report;  and 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
another  order  plant,  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  of  the 
receiving  handler  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

11075  JO   ptemevad] 

30.  Section  1075.50  is  removed. 

S107S.51    [RedaalgnaladaailOTSJOand 
Amandad] 

31.  Section  1075.51  is  redesignated  as 
§  1075.50  and  amended  in  the 
introductory  text  by  removing  the 
reference  "and  §  1075.53  ",  revising 
paragraph  (b),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

11075.50    Clasaprioea. 


11075.45    MartiatadmMslralor's  reports 
and  afMouncamanta  canoeming 

cJassWtestkm. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 


(b)  Class  n price.  "Hie  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transniJtted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 
S  1075.51(b)  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (bMD  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b]U)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  n  fwrnula  price  for  the 
secoad  preceding  month,  adjusted 
pursuant  to  paragraphs  (bMlj  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
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III  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1075. 51(a]  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  avtrage  (rounded 
to  the  nearest  cent)  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 

S  1075.51(b). 

(c)  Class  UI  price.  The  Class  HI  price 
shall  be  the  basic  formula  price  for  the 
month,  but  in  no  event  shall  the  Class 
III  price  exceed  an  amount  computed  as 
follows: 

(1)  Multiply  by  4.2  the  Chicago  butter 
price: 

(2)  Multiply  by  8.2  the  weighted 
average  of  carlot  prices  per  pound  of 
spray  process  nonfat  dry  milk  for 
human  consumption,  f.o.b. 
manufacturing  plants  in  the  Chicago 
area,  as  published  for  the  period  from 
the  26th  day  of  the  immediately 
preceding  month  through  the  25th  day 
of  the  current  month  by  the  Department: 
and 

(3)  From  the  sum  of  the  results  arrived 
at  under  paragraphs  (c)  (1)  and  (2)  of 
this  section  subtract  48  cents,  and  round 
to  the  nearest  cent. 

32.  New  §  1075.51  is  added  to  read  as 
follows: 

f  107S.S1    BmIc  (onnuta  prioM. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

§  1075.74  shall  be  used. 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1075.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)(l] 
through  (4)  of  this  section: 
(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1075.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949.  as  amended,  for  the  first  15  days 
of  the  preceding  month  and.  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 


(i)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  IS  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  (lata 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Fiogram  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 


(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

S  1075.53    [RMtMlgnatedM  11075.52  and 
ftovfMd] 

33.  Section  1075.53  is  redesignated  as 
§  1075.52.  and  revised  to  read  as 
follows: 


§1075.52 
h«n4i«r«. 


Plant  location  adiustmants  for 


(a)  For  producer  milk  received  at  a 
pool  plant  located  100  miles  or  more  by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator,  from  the  nearest  of  the 
Post  Offices  of  Rapid  City,  Lead,  Hot 
Springs,  and  Custer,  South  Dakota;  and 
classified  as  Class  I  milk  or  assigned 
Class  I  location  adjustment  credit 
pursuant  to  paragraph  (b)  of  this  section 
and  for  other  source  milk  for  which  a 
location  adjustment  is  applicable,  the 
price  computed  pursuant  to  §  1075.50(a) 
shall  be  reduced  by  15  cents,  plus  1.5 
cents  for  each  10  miles  or  fraction 
thereof  that  such  distance  exceeds  110 
miles; 

.  (b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  Class  I 
disposition  at  the  transferee  plant,  in 
excess  of  the  sum  of  receipts  at  such 
plant  of  producer  milk,  and  the  volume 
assigned  as  Class  I  to  receipts  from  other 
order  plants  and  unregulated  supply 
plants,  such  assignment  to  be  made  first 
to  transferor  plants  at  which  no  location 
adjustment  credit  is  applicable  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
would  apply. 

34.  A  new  §  1075.53  is  added  to  read 
as  follows: 

f  1075.53    Announcomont  of  claM  priCM. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month,  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  §  1075.50(b). 

11075.60    [Rwnoved] 

§1075.70    [RMlMign«todM§  1075.60  and 
RovlMd] 

35.  Section  1075.60  is  removed  and 
§  1075.70  is  redesignated  as  new 

§  1075.60  and  is  revised  to  read  as 
follows: 
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11075.60    Handtor'svaiiMofmllkfor 
pomputing  uniform  pricm. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
§  1075.9(b)  as  follows: 

(a)  Muhiply  the  quantity  of  producer 
milk  in  each  class,  as  computed 
pursuant  to  §  1075.44(c),  by  the 
applicable  class  prices  adjusted 
pursuant  to  §  1075.52; 

I  (b)  Add  the  amount  obtained  from 
Itiultiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 

S  1075.44{a)(14)  and  the  corresponding 
step  of  §  1075.44(b)  by  the  applicable 
class  prices; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 

II  price,  as  the  case  may  be.  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  n  pursuant  to 

§  1075.44(a)(9)  and  the  corresponding 
step  of  §  1075.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1075.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1075.44  (a)(7)(i) 
through  (a)(7)(iv)  and  the  corresponding 
step  of  §  1075.44(b).  excluding  receipts 
of  bulk  fluid  cream  products  from  an 
other  order  plant  and  bulk  concentrated 
fluid  milk  products  fi^m  pool  plants, 
other  order  plants  and  unregulated 
supoly  plants; 

(ej  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  apphcable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1075.44  (a)(7)(v)  and 
(a)(7)(vi)  and  the  corresponding  step  of 
§  1075.44(b);  ^ 

(0  Add  the  amount  obtained  bom 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1075.43(d)  and  §  1075.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1075.44(a)(ll)  and  the  corresponding 
steps  of  §  1075.44(b).  excluding  such 


skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
imregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  ID  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1075.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1075.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

S  1075.61     [RmiovmI] 

S  1075.72    [R*dMisn«t«dM  11075.61  and 
R«viMd] 

36.  Section  1075.81  is  removed  and 
§  1075.72  is  redesignated  as  new 
§  1075.61  and  is  revised  to  read  as 
follows: 

S  1075.61    Computation  of  unMonn  pf  ice 
(including  weighted  average  price). 

For  each  month  the  market 
administrator  shall  compute  an 
aggregate  value  from  which  to 
determine  the  uniform  price  per 
hundredweight  for  producer  milk  of  3.5 
percent  butterfat  content,  f.ob.  plants 
located  within  100  miles  of  the  Post 
Offices  of  Rapid  City,  Lead.  Hot  Spring, 
and  Custer,  South  Dakota,  as  follows: 

(a)  Combine  into  one  total  the  value 
computed  pursuant  to  §  1075.60  for  all 
handlers  who  filed  reports  prescribed  in 


§  1075.30  for  the  month,  except  those  in 
default  of  payments  required  pursuant 
to  §  1075.71  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  sum 
of  the  location  differential  deductions  to 
be  made  pursuant  to  §  1075.75; 

(c)  Add  an  amount  equal  to  one-half 
of  the  unobligated  cash  balance  in  the 
producer-settlement  fund. 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
§1075.60(0;  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  &x)m  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  result  shall  be  the 
weighted  average  price  or  the  uniform 
price  for  producer  milk. 

S 1 075.62    [Redeeignated  a«  f  1 075.76] 

37.  Section  1075.62  is  redesignated  as 
§  1075.76,  and  a  new  §  1075.62  is  added 
to  read  as  follows: 

1 1075.62    Announcement  of  uniform  price 
and  butterfat  differentlaL 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  afler  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  10th  day  af^er  the  end  of  each 
month  the  uniform  price  for  such 
month. 

§1075.83    [Redeeigneted  ••11075.70  and 
Revleed] 

38.  Section  1075.83  is  redesignated  as 
§  1075.70  and  is  revised  to  read  as 

follows: 

• 

§1075.70    Producer -— Wement  fund. 

The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
producer-settlement  fund  into  which  he 
shall  deposit  all  payments  made  by 
handlers  pursuant  to  §S  1075.71. 
1075.76.  and  1075.77  and  out  of  which 
he  shall  make  all  payments  pursuant  to 
§§  1075.72  and  1075.77;  Provided.  That 
the  market  administrator  shall  offset  the 
payment  due  to  a  handler  against 
payments  due  from  such  handler. 

§1075.71    [R«nov«d] 

§1075.M    [RMtoelgneted^«§  1075.71  •nd 
Revised] 

39.  Section  1075.71  is  removed  and 
S  1075.84  is  redesignated  as  new 
S  1075.71  and  is  revised  to  read  as 
follows: 
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f  1075.71    Payments  to  th«  produccr- 
Mnt«m«nt  fund. 

(p.)  On  or  before  the  10th  day  after  the 
end  of  the  month  each  handler  shall  pay 
to  the  market  administrator  the  amount, 
if  any,  by  which  the  total  amounts 
specified  in  paragraph  (d)(1)  of  this 
section  exceed  the  amounts  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  of  the  net  pool  obligation 
computed  pursuant  to  §  1075.60  for 
such  handier,  and 

(2)  The  sum  of: 

(i)  The  amount  of  the  obligation 
pursuant  to  %  1075.73  of  each  handler 
for  producer  milk  received  during  the 
month;  and 

(ii)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  the 
planl(s),  from  which  received  (not  to  be 
less  than  the  value  at  the  Class  III  price) 
with  respect  to  other  source  milk  for 
which  a  value  is  computed  pursuant  to 
§  1075.60(f). 

(b)  Each  handler  operating  a 
distributing  plant  that  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling,  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  on  routes  in  the  marketing 
area  which  was  allocated  to  Cla.ss  I  at 
such  other  order  plant.  If  reconstituted 
skim  milk  in  filled  milk  is  disposed  of 
from  such  plant  on  routes  in  marketing 
areas  regulated  by  two  or  more 
marketpool  orders,  the  reconstituted 
skim  milk  assigned  to  Class  I  shall  be 
prorated  according  to  such  disposition 
in  each  area. 

(2)  Compute  the  value  of  the  quantity 
assigned  in  paragraph  (1)  to  Class  I 
disposition  in  this  area,  at  the  Class  I 
price  under  this  part  applicable  at  the 
location  of  the  other  order  plant  and 
subtract  its  value  at  the  Class  III  price. 

§1075.85    [RedMlgnatwtMf  1075.72  and 
R*vts*d] 

40.  Section  1075.85  is  redesignated  as 
§  1075.72  and  is  revised  to  read  as 
follows: 

f  1 075.72    Payment*  from  the  producer- 
settlement  fund. 

On  or  before  the  10th  day  after  the 
end  of  each  month  the  market 
ad:ninistrator  shall  pay  to  each  handler 
the  amount,  if  any,  by  which  the 
amount  computed  pursuant  to 
§  107S.71(aU2)  exceeds  the  amount 
computed  pursuant  to  §  1075.71(aKl)- 


S1075J0    (Rsdasiywtsds*  11075.73  and 
AmandadI 

41.  Section  1075.80  is  redesignated  as 
§  1075.73  and  amended  by  changing  the 
heading  to  "Payments  to  producers  and 
to  cooperative  associations";  in 
paragraph  (a),  changing  the  reference 
"§  1075.72"  to  "S  1075.61"  and  the 
reference  "§§  1075.81  and  1075.82"  to 
"§§  1075.74  and  1075.75";  and  in 
paragraph  (b),  changing  the  word 
"approved"  to  "producer"  (2 
occurrences). 

f107SJ1     [Rad*ai9Wtoda*|107S.74] 

42.  Section  1075.81  is  redesignated  as 
§  1075.74. 

§1075.82    (Radaslgnatad  as  §1075.75  and 
Amandad] 

43.  Section  1075.82  is  redesignated  as 
§  1075.75  and  amended  by  changing  the 
heading  to  "Plant  location  adjustments 
for  producers  and  on  nonpool  milk";  in 
paragraph  (a),  changing  the  reference 
"§  1075.53"  to  "§  1075.52";  and  in 
paragraph  (b).  changing  the  reference 
"§§  1075.84  and  1075.85"  to 

"§§  1075.71  and  1075.72"  and  the 
reference  "§  1075.53"  to  "§  1075.52". 

44.  New  §  1075.76  is  added  to  read  as 
follows: 

§  1075.76    Payments  by  hsndlar  oparsting 
a  partially  ragulatad  (ftatrlbuting  plant 

Each  handier  who  operates  a  partially 
regulated  distributing  plant  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler's 
election)  calculated  pursuant  to 
paragraph  (a)  or  (b)  of  this  section.  If  the 
nandler  fails  to  report  pursuant  to 
§§  1075.30  and  1075.31  the  information 
necessary  to  compute  the  amount 
sp)edfied  in  paragraph  (b)  of  this 
section,  the  handler  shall  pay  the 
amount  computed  pursuant  to 
paragraph  (a)  of  this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant: 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  Jrom  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offiset  for  any  other  payment 
obligation  under  any  order; 


(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  bj 
the  difference  between  the  Class  I  price 
and  the  weighted  average  price,  both 
prices  to  be  applicable  at  the  location  of 
the  partially  regulated  distributing  plant 
(except  that  the  Class  I  price  and  the 
weighted  average  price  shall  not  be  less 
than  the  Class  lU  price):  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  IH  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  ill 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  tlie 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  tlie 
producer-settle.Tient  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(b)  An  amount  computed  as  follows: 
{l)(i)  The  obligation  that  would  have 
been  computed  pursuant  to  §  1075.60  at 
such  plant  shall  be  determined  as 
though  such  plant  were  a  pool  plant. 
For  purposes  of  such  computation, 
receipts  at  such  nonpool  plant  from  a 
pool  plant  or  an  other  order  plant  shall 
be  assigned  to  the  utilization  at  which 
classified  at  the  pool  plant  or  other 
order  plant  and  transfers  from  such 
nonpool  plant  to  a  pool  plant  or  an 
other  order  plant  shall  be  classified  as 
Class  III  milk  if  allocated  to  such  class 
at  the  pool  plant  or  other  order  plant 
and  be  valued  at  the  weighted  average 
price  of  the  respective  ordM*  if  so 
allocated  to  Class  I  milk,  except  that 
reconstituted  skim  milk  in  filled  milk 
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shall  be  valued  at  the  Class  in  price. 
There  shall  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amount  specified  in  §  1075.60(0  and  a 
credit  in  the  amount  specified  in 
$  1075.71(a)(2)(ii)  with  respect  to 
receipts  from  an  unregulated  supply 
plant,  except  that  the  credit  for  receipts 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  III  price,  unless  an 
obligation  with  respect  to  such  plant  is 
computed  as  specified  in  paragraph 
(b)(l){ii)  of  this  section;  and 

(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests 
and  provides,  with  reports  filed 
pursuant  to  §§  1075.30  and  1075.31. 
similar  reports  with  respect  to  the 
operations  of  any  other  nonpool  plant 
which  serves  as  a  supply  plant  for  such 
partially  regulated  distributing  plant  by 
shipments  to  such  plant  during  the 
month  equivalent  to  the  requirements  of 
§  1075.7(b)  with  agreement  of  the 
operator  of  such  plant  that  the  market 
administrator  may  examine  the  books 
and  records  of  such  plant  for  purposes 
of  verification  of  such  reports,  there  will 
be  added  the  amount  of  the  obligation 
computed  at  such  nonpool  supply  plant 
in  the  same  manner  and  subject  to  the 
same  conditions  as  for  the  partially 
reeulated  distributing  plant. 

(2)  From  this  obligation  there  will  be 
deducted  the  sum  of  the  gross  payments 
made  by  such  handler  for  Grade  A  milk 
received  during  the  month  from  dairy 
farmers  at  such  plant  and  like  payments 
made  by  the  operator  of  a  supply 
plant(s)  included  in  the  computations 
pursuant  to  paragraph  (b)(1)  of  this 
section,  and  any  payments  to  the 
producer-settlement  fund  of  another 
order  under  which  such  plant  is  also  a 
partially  regulated  distributing  plant, 
(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  $  1075.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  ni  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fiind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 


not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

H107S.86«nd107SJ7    [RmnovMf] 

45.  Sections  1075.86  and  1075.87  are 
removed  and  a  new  8 1075.77,  is  added 
to  read  as  follows: 

i  1 07S.77    Ad|ustm«nt  of  accounts. 

(a)  Whenever  verification  by  the 
market  administrator  of  reports  or 
payments  of  any  handler  discloses 
errors  in  payments  to  or  from  the 
producer-settlement  fund  pursuant  to 
§S  1075.71  and  1075.72.  the  market 
administrator  shall  promptly  bill  such 
handler  for  any  unpaid  amounts  and 
such  handler  shall,  within  5  days  of 
such  billing,  make  payment  to  the 
market  administrator  of  the  amount  so 
billed.  Whenever  verification  discloses 
that  payment  is  due  from  the  market 
administrator  to  any  handler,  the  market 
administrator  shall  within  5  days,  make 
such  payment  to  such  handler. 

(b)  whenever  verification  by  the 
market  administrator  of  the  payments  by 
a  handler  to  any  producer  or 
cooperative  association,  discloses 
payment  of  less  than  is  required  by 

§  1075.73  the  handler  shall  make  up 
such  payment  to  the  producer  or 
cooperative  association  not  later  than 
the  time  of  making  payments  next 
following  such  disclosure. 

§107S.Ba    [RMlMlgrwt*dMf1075.S5end 
RovlMd] 

46.  Section  1075.88  is  redesignated  as 
§  1075.85  and  is  revised  to  read  as 
follows: 

I1075.S5    AsMMmont  for  ord«r 
•dminiatration. 

For  the  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  five  cents  f>er 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Producer  milk; 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1075.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  S  1075.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1075.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  $  1075.60  (d)  and  (0;  and 

(c)  Class  I  milk  disposed  of  from  a 
partially  regulated  distributing  plant  on 
routes  in  the  marketing  area  that 
exceeds  Class  I  milk  received  during  the 


month  at  such  plant  from  pool  plants 
and  other  order  plants. 

47.  The  center  headings  in  part  1075 
would  be  removed  and  new  center 
headings  would  be  added  to  precede  the 
redesignated  sections  as  follows: 

a.  Preceding  §  1075.1.  "General 
Provisions"; 

b.  Preceding  §  1075.2.  "Definitions"; 

c.  Preceding  §  1075.30.  "Handler 
Reports"; 

a.  Preceding  §  1075.40.  "Classification 
of  Milk"; 

e.  Preceding  §  1075.50.  "Class  Prices"; 

f.  Preceding  $  1075.60.  "Uniform 
Price"; 

g.  Preceding  §  1075.70.  "Payments  for 
Milk";  and 

h.  Preceding  §  1075.85. 
"Administrative  Assessment". 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  Section  1076.15  is  revised  to  read 
as  follows: 

S  1076.15    Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1076.16  is  revised  to  read 
as  follows: 

11076.16    Ruid  craam  product 

Fluid  Cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
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with  or  without  the  addition  of  olhw 
ingredients. 

3.  A  new  §  1076.19  is  added  to  read 
as  follows: 

11076.18    Commercial  food  proc«Mlng 
•etabltahment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  Quid  oeam  products  are  disposed 
of,  or  producer  milk  is  diverted,  tnat 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1076.13, 1076.41  and 
1076.52. 

4.  Section  1076.40  is  revised  to  read 
as  follows: 

$1076.40    ClMMS  of  utilization. 

Except  as  provided  in  §  1076.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1076.30  shall  be  classified  as  follows; 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  padcaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  QI  milk. 

(b)  Class  II  milk.  Class  U  milk  shall  be 
all  sLim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil] 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commerrial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 


any  sinailar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietar>'  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  ID  milk  shall 
be  all  skim  milk  and  butterfet: 

(1)  Used  to  produce: 

(i)  Cream  dieese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  padcage;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcmtrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  teed; 

(4)  In  Quid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 


under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  foUovtring  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (bMl)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fiuid  milk  product 
definition  pursuant  to  §  1076.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1076.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1076.41(a)  to  the  receipts  specified  in 
§  1076.41(a)(2)  and  in  shrinkage 
specified  in  §  1076.41(b)  and  (c). 

5.  Section  1076.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2Kvi)  and  (vii)  to  read  as 
follows: 

§1076.42    CteMmcattort  of  tranafwv  and 
diversions. 

(a)  •  •  • 

(1)  •  •  *Theamount  ofskim  milkor 
butter&t  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •   •  ' 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  ID  utiUzation,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 


IMI 
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6.  Section  1076.43  is  amended  by 
idding  a  new  paragraph  (d)  to  read  as 
bllows: 


i 


1076.43    Q«>w«l  daMlflcatkm  nitoa. 


(d)  Skim  milk  and  buttarfat  contained 
la  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
^ssigned  to  Class  I  use,  up  to  the 
Beconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
Established  by  the  handler)  prior  to  any 
assignments  under  %  1076.44.  Any 
remaining  skim  milk  and  buttarfat  in 
Ooncentreted  receipts  shall  be  assigned 
tb  uses  under  §  1076.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
rtBceipts  is  established  by  the  handler. 
I  7.  Section  1076.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  {a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (aK8)(i). 
(a)(8){ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)",  to  read  as  follows: 

11078.44    CiM«mc«tk>no(pro<iucwmUk. 


(a)  •  •  • 

|2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  poimds  of  skim 
n^ilk  in: 

I  (i)  Receipts  of  packaged  fluid  milk 
ptt)ducts  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlera  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comi>arable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

{5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  lQ76.40(b)(l)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  begiiming  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  !!.*•• 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 


milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  thai  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1076.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Qass  IQ  milk  pursuant  to 
§  1076.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  reniainina  in  rj^sff 

n. 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1076.40(b)(1)  that  was  not 
subtracted  pureuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
•        •        •        •        • 

(9)  Subtract  fi^m  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1076.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  {a)(7)(i) 
of  this  section; 

8.  Section  1076.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11076.45    MartMtadmlniatrator'a  reports 
■nd  announcements  concerning 
claaaHlcetion. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1076.43(d)  and 
§  1076.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  di»:losed  in  the 
verification  of  such  report. 
*        •        •        •        • 

9.  Section  1076.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


i107«^ 
handlere. 


Plant  location  adiuatPMnu  lor 


(b)  •  •  • 

(1)  Subtract  from  the  pounds  of  Class 
I  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to 
$  1076.44(a)(12)  and  (b)  plus  the  pounds 
of  skim  milk  and  buttarfat  in  receipts  of 


concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  packaged 
fluid  milk  products  from  other  pool 
plants: 

10.  Section  1076.60  Is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

I1076.S0    HAndtw-'*  value  of  milk  tor 
computing  uniform  price. 

•  •         •         •         • 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  ID  price 
by  the  hundredweight  of  skim  milk  and 
buttarfat  assigned  to  Class  I  pursuant  to 
§  1076.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1076.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  S  1076.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

*  •        •        •        • 

(()  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Qass  I  pursuant  to 
§  1076.43(d)  and  §  1076.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1076.44(a)(ll)  and  the  corresponding 
steps  of  S  1076.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  fet)m  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obliBBtion  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
apphcable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
S  1076.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
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labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1076.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  ocau«  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1076.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

S 1 076.76    PaymenU  by  Kan<fl«r  operating 
a  partially  ragutatad  cMatributing  piiant 

(a)  •  •  •  / 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant: 

(5)  Add  the  amount  obtained  from 
multiplying  the  p>ounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  1  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  foi"  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 


the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1076.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1076.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 076^    Aaaaaamant  for  order 
admlnlatration. 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1076.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1076.44(a)(7)  and  {a)(ll)  and  the 
corresponding  steps  of  §  1076.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1076.60(d)  and  (0;  and 


PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  Section  1079.15  is  revised  to  read 
as  follows: 

S  1079.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  Umited  to:  Milk, 
skim  milk,  lowfiat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 


any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1079.16  is  revised  to  read 
as  follows: 

11079.16    Ruid  eraam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1079.19  is  added  to  read 
as  follows: 

S 1 079. 1 9    Commarcial  food  procaaalng 
aatabilahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to, 
provisions  in  §§  1079.13. 1079.41  and 
1079.52. 

4.  Section  1079.40  is  revised  to  read 
as  follows: 

11079.40    Ctaasaa  of  utilization. 

Except  as  provided  in  §  1079.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1079.30  shall  be  classified  as  follows: 

(a)  Qass  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 


IMI 
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(2)  In  packaged  fluid  milk  products  in 
inventcoy  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ID  milk. 

(b)  Oass  n  milk.  Gass  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  Lhe  form  of  a  fluid 
cream  prxxiuct  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  8  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  88  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  sf>edfied 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
br  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
bommercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
he  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfot  cottage 
cheese,  dry  c\mi  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
9serabling  cottage  cheese  in  form  or 


(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembhng  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Car.dy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  lU  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfet: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 


(ii)  Butter,  plastic  cream,  anhydrous 
milkfet  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sv^eetened 
condensed  milk  in  a  consiuner-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  In  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumf)6d  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handier  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  venfy  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  8dvar>ce  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  {b)(l)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicuiwr  accident,  flood, 
fire,  or  in  a  similar  occurrence«beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  rb)(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1079.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1079.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1079.41(a)  to  the  receipts  specified  in 
S  1079.41fa){2)  and  in  shrinkage 
specified  in  §  1079.41  (b)  and  (c). 

5.  Section  1079.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 


11079.42    CiMamcMkm  of  franalw*  and 
divratona. 

(a)  •  •  • 

(1)  •   *   •  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilizatiwi  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •   •  • 

(2)  •   '   • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  as.Mgned,  pro 
rata  amorg  s\r  h  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Cla^s  II  utilization,  then  to 
any  remaining  Qass  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
*        •        •        •        • 

6.  Section  1079.43  is  amended  by 
adding  a  new  paragraph  (d)  to  reed  as 
follows: 

§1079.43    G«Mral  clasatflcatlon  rulM. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluld  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  producis,  on  a 
pro  rata  basis  (except  for  any  Qass  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1079.44.  Any 
remaining  skim  milk  and  butterfat  In 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1079.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1079.44  is  amended  by 
revising  paragraphs  {a)(2),  (8)(5).  (8)(6). 
(a)(7)(:)  and  (a)(9).  and  by  changing  the 
reference  "(a)(2)"  in  paragraphs 
(a)(7)(v),  (a)(8i(i),  (a)(8)(ii)  introductory 
text,  and  the  introductory  text  of 
paragraph  (a)(ll)  to  •'(a)(2)(i)".  to  read 
as  follows: 

f  1 079.44    CtassWcation  cf  pfoduc«f  milk. 

•         •         •         •         • 

(a)  •   •   * 

(2)  Subtract  ft-om  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
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plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 
(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  For  a  pool  plant  that  was  subject 
to  §  1079.40(b){l)  or  comparable 
provisions  of  another  Federal  order  in 
the  immediately  preceding  month, 
subtract  from  the  remaining  pounds  of 
skim  milk  in  Class  II  the  pounds  of  skim 
milk  in  products  specified  in 

§  1079.40(b)(1)  in  packaged  form  and  in 
bulk  concentrated  fluid  milk  products 
that  were  in  inventory  at  the  beginning 
of  the  month,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(6)  Subtract  frtjm  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1079.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  QI  milk  pursuant  to 

§  1079.40(c)(8)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  •   •   • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1079.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(B)  and  (a)(6)  of  this  section; 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1079.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 


S107«.45    ItorkM  •dmintotrMor'* 
and  announowTMnts  conowning 
cta««lflc«tion. 


(b)  Report  to  the  market  administrator 
of  the  otlier  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1079.43(d)  and 
§  1079.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1079.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 


$1079.52 
handier*. 


Plant  location  adjuatmanta  for 


8.  Section  1079.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


(d)  •  •  • 

(1)  Subtract  from  the  pounds  of  Class 
I  remaining  at  the  transferee-plant  ai^er 
the  computations  pursuant  to  §  1079.44 
(a)(12)  and  (b)  plus  the  pounds  of  skim 
milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  packaged 
fluid  milk  products  from  other  pool 
plants; 
*        •        •        •        • 

10.  Section  1079.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

$1079.60    Handiar'a  valu*  of  milk  for 
computing  unlfonn  pdca. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1079.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
'Class  I  pursuant  to  §  1079.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  S  1079.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
muhiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 


unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1079.43(d)  and  §  1079.44(a){7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1079.44(a)(ll)  and  the  corresponding 
steps  of  §  1079.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  aily 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1079.43(d): 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1079.76  (a)(5)  or  (c);  and 

(j)  For  p>ool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  appUed  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1079.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$  1079.76    Paymants  by  handlar  operating 
a  partially  ragulatad  diatritMiting  plant 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
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hen  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 


,   (5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  ni 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1079.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Qass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 


JUi^L^Sl"*^  ""i^f  *  I*  determined  by  containing  9  percent  or  more  butterfat 

tiie  market  admmistrator.  with  nr  wTthmn  tKo  o^^:.-    "  ,"°"""' 

12.  Section  1079.85  is  amended  by  ?^^Lnts  ^    ^' 

rejasing  paragraph  (d)  to  read  as  J^^^^^'''^  ^O^^.IQ  is  added  to  read 


§1079.85    AMMWTMnt  for  order 
•dminletration. 

(d)  Receipts  of  concentrated  fluid 
milk  products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1079.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1079.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  S  1079.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  $  1079.60  (d)  and  (f);  and 
*        •        •        •        • 

PART  1093-MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  Section  1093.15  is  revised  to  read 
as  follows: 


I10S3.15    Fluid  mUk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  pmduct  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6  5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1093.16  is  revised  to  read 
as  follows: 


11093.16    Fluid  erwMi  product 

Fluid  cream  pmduct  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  steriUzed  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 


§1093.19    Commorclal  food  procMslng 
••tabfiehmont 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
produrts  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  Umited  to. 
provisions  in  §§  1093.13. 1093.41  and 
1093.52. 

4.  Section  1093.40  is  revised  to  read 
as  follows: 

§1093.40    CtaMM  of  utilization. 

Except  as  provided  in  §  1093.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
S  1093.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  UI  milk. 

(b)  Class  II  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Qass  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
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cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use*. 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
produx:t  resembling  a  Class  n  product; 

(iv)  Eggnog.  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i]  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporateo  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  biilk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  ior  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (bK4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 


disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1093.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1093.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1093.41(a)  to  uie  receipts  specified  in 
§  1093.41(a)(2)  and  in  shrinkage 
specified  in  §  1093.41  (b)  and  (c). 

5.  Section  1093.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11093.42    Clusification  of  transfars  and 
diverslona. 

(a)  •  •   • 

(1)  •  •  •  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products: 

(d)  *  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  IH  utilization  at  such 
nonpool  plant; 

(vii)  R^ipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 


6.  Section  1093.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11083.43    OwMral  daMMcatlon  nilM. 

•  •        •        •        • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  5  1093.44.  Any 
remaining  skim  milk  and  butter&t  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1093.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1093.44  is  amended  by 
revising  paragraph  (a)(2).  revising  Uie 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
'•(a)(2)"  in  paragraphs  (a)(7)(v).  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)".  to  read  as  follows: 

f  1093.44    CiMsWcation  o4  producOT  mitk. 

•  •        •         •         * 

(a)  •  •   • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offeet  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  frtim  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1093.40(b)(1)  in  packaged* 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  D.  •  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
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milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1093.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 
§  1093.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

ll    '(7)*   •   • 
I     (i)  Bulk  concentrated  fluid  milk 

!  products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1093.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

(9jSubtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1093.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 

8.  Section  1093.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1003.45    ItarlMt  adminietratof't  reports 
■nd  announcements  conosmina 
ctassification. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1093.43(d)  and 
§  1093.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
•        •        •        •        • 

9.  Section  1093.52  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

§1093.52    Plant  location  adiustmMits  (or 

tiandlsrs. 

»        •        •        •        • 

(b)*  •  • 

(1)  Subtract  fit)m  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  S  1093.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 


concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 

•  •        •        •        • 

10.  Section  1093.60  is  amended  by 
revising  paragraphs  (d).  (f)  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

§1093.60    HmmUw*  value  of  milk  for 
computing  uniform  prios. 

•  •        •        •        • 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1093.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1093.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  S  1093.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supoly  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1093.43(d)  and  §  1093.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
S  1093.44(a)(ll)  and  the  corresponding 
steps  of  §  1093.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gl  Subtract,  for  reconstitujled  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1093.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 


settlement  fund  of  another  order  under 
§1093.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1093.76  is  amended  by 
revising  paragraphs  (8)(3)  and  |a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§1093.76    Payments  by  •  fMndlw 
operstlng  a  partially  ragulatad  distributing 
plant 

(a)*  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
•        •        •        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Ahematively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  Ingredients 
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used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

«        •        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  fm 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1093.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  xinder  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  CI  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1093.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$  1093.86    Aaaaaamant  for  order 
MiiiiiiilctfalkM). 


(c)  Receipts  of  concentrated  fluid  milk 
products  firom  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1093.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1093.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1093.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  $  1093.60  (d)  and  (f):  and 


PART  1094— MILK  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

1.  Section  1094.15  is  res'ised  to  read 
as  follows: 

§1094.15    Ru)d  milk  product 

(a)  Except  as-provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterbt.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfiat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 


any  such  beverage  prodiicts  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  wei^t  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  urunodified  product  of  the 
same  nature  and  butter&t  content. 

2.  Section  1094.16  is  revised  to  read 
as  follows: 

11094.16    RuJd  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1094.19  is  added  to  read 
as  follows: 

S  1094,19    Conwnerdel  food  processioQ 
eetabUehmsnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  then  those  received  in  consumer- 
type  padcages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  indtlding  but  not  hmited  to, 
provisions  in  §§  1094.13. 1094.41  and 
1094.52. 

4.  Section  1094.40  is  revised  to  read 
as  follows: 


S1094.40    Ctsisss  e>  utHfatton. 

Except  as  provided  in  §  1094.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1094.30  shall  be  classified  as  follows: 

(a)  Class  I  miik.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  expopt  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 


(2)  In  packaged  fluid  milk  products  in 
inventory  at  thJe  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Qass  III  milk. 

(b)  Class  n  milL  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  prodiict 
containing  artificial  fiat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  thi 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  1; 

(4)  Used  to  produce: 

(i)  Cottage  cneese.  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frazea  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frtizen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  noiunilk 
items,  yogurt  and  any  other  semi-soUd 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  ara  packaged  in 
hermetically  sealed  containers: 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  in  milk  sh&ll 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  cnmibled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 


IMI 


Federal  Ragister  /  Vol.  58.  No.  89  /  Tuesday.  May  11.  1993  /  Rules  and  ReguUtions  27875 


(ii)  Butter,  plastic  cream,  anhydrous 
milkiat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  e  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
pa^raphs  (b)(4)  (i)  through  (iv)  of  this 
seflion,  that  are  disposed  of  by  a 
handler  for  animal  fieed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
satition  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1094.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1094.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1094.41(a)  to  the  receipts  specified  in 
§  1094.41(a)(2)  and  Li  shrinkage 
specified  in  §  1094.41  (b)  and  (c). 

5.  Section  1094.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows; 


ilOM.42    OeMWoMkMioftrttwIefawtd 
dtvarakme. 

(a)  •  '  • 

(1)  •  •  *  The  amount  of  skim  milk  or 
butterfat  classified  In  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfiat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  Ofxier  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1094.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11094.43    General  daeslflcation  rulM. 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  ihe  handler)  prior  to  any 
assignments  under  §  1094.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1094.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1094.44  is  amended  by 
revising  paragraph  (a)(2},  revising  the 
first  sentence  of  paragraph  (a)(5).  and 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8){ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(l)".  to  read  as  follows: 

11094.44    CiaMiftcation  of  producw  milk. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 


(i)  Receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  folly  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  ofbet  for  any  other 
pajTnent  obligation  under  any  order: 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  ordei 
in  the  immediately  preceding  month; 
•        •        •        •        • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  A  the 
pounds  of  skim  milk  in  products 
specified  in  §  1094.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  a< 
tlie  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  • 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1094.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 

§  1094.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •   •   • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  In  8 1004.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4). 
(a)(5)  and  (a)(6)  of  this  seciion; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  pnxiucts  and 
producU  specified  in  §  1094.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 
•        •        •        ■        • 

8.  Section  1094.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 
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1 1 094.46    Martot  administrator's  raporta 
and  arwtounoamanta  concaming 
claaalfication. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utihzation  for  the  monUi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1094.43(d)  and 
§  1094.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
•        *        •        •        • 

9.  Section  1094.52  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 


11094.52 
hancMara. 


Plant  location  ad|uatn>anta  for 


(b)  •   •  • 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  %  1094.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 

10.  Section  1094.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  revising  paragraph  (h),  and 
adding  new  paragraphs  (i)  and  (j)  to  read 
as  follows: 

f  1094.60    Handlar'a  value  ol  mlili  for 
computing  unHorm  prica. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  IH  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1094.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1094.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1094.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  imregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 


an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1094.43(d)  and  §  1094.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1094.44(a)(ll)  and  the  corresponding 
steps  of  §  1094.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  1  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
•        «        *        •        • 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  ^e 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1094.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1094.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1094.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  paragraph  (c)  to  read  as 
follows: 

S  1094.76    Paymanta  by  handiar  oparating 
a  partially  ragulatad  diatributing  plant 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 


the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Gass  III 
price)  and  the  Class  ID  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1094.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 
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12.  Section  1094.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  1094.8S    A—Msment  for  order 
edmtnlslretion. 

•        •        •        •        • 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1094.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1094.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1094.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1094.60  (d)  and  (f);  and 


PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  Section  1096.15  is  revised  to  read 
as  follows: 

11096.15    RuM  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  hmited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
vdume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1096.16  is  revised  to  read 
as  follows: 

§  1086.16    nuld  crewn  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 


3.  A  new  S  1096.19  is  added  to  read 
as  follows: 

|1006.1t    Commercial  food  procMsing 
estBDHenment 

Commercial  food  processing 
estabHshment  means  any  bduty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisi(His  in  §§  1096.13. 1096.41  and 
1096.52. 

4.  Section  1096.40  is  revised  to  read 
as  follows: 

§1096.40    Oa—molutikMation. 

Except  as  provided  in  §  1096.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1096.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  U  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fiuid  milk  products 
in  invBntor\-  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese.  lowfet  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 


(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen     • 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intendedlo  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product. 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
■  other  prepared  foods  which  are 
proces.sed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Cya.<!s  in  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentraled  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  produMs,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
di.sposing  handier  that  are  specified  in 
paragraphs  (h)(4)  (i)  throufih  f;v)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed;      ^        /"""^ 

(4)  In  fluid  milk  products,  p^dilcts 
specified  in  paragraph  (b)(1)  oHHis 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  mey  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handier 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
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dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
sp>ecified  in  paragraph  (b)(1)  of  this 
section  that  is  in^xcess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1096.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1096.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1096.41(a)  to  the  receipts  specified  in 
§  1096.41(a)(2)  and  in  shrinkage 
specified  in  $  1096.41  (b)  and  (c). 

5.  Section  1096.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11096.42    CI«Mlflcation  of  transfara  and 
dtversion*. 

(a)  •  •  • 

(1)  •  •  •  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utihzation,  then  to  Class  D  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  ID  utihzation,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1096.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


11096.43    Ganaral  ctoaalflcatton  rulaa. 

•  •        •        •        • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  lebeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1096.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1096.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  section  1096.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
••(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
••(a)(2)(i)",  to  read  as  follows: 

§1096.44    Claaaification  of  producar  milk. 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

fii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  •        •        •        • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1096.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  •  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds^of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  °^>U^  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 


specified  in  §  1096.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 
§  1096.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •  •  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (8)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1096.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
•        *        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1096.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1096.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11006.45    Markat  adminiatrator'a  rapofta 
and  announcamanta  concaming 
ctaaaif  (cation. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1096.43(d)  and 
§  1096.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1096.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


S  1096.52 
handiara. 


Plant  location  adjuatmanta  for 


(b)  •  •  • 

(1)  From  the  pounds  of  skim  milk 
remaining  in  Class  I  at  the  transferee 
plant  after  the  computations  are  made 
pursuant  to  $  10g6.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  subtract  the  pounds  of  skim 
milk  in  receipts  of  milk  at  the 
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transferee-plant  from  producers  and 
handlers  described  in  §  1096.9(c); 

10.  Section  1096.60  is  amended  by 
revising  paragraphs  (d).  (0  and  (g),  and 
adding  new  paragraphs  (h)  and  {ij  to 
read  as  follows: 

11096.60    Hwvfl«r'avakMofmilkfor 
computing  uniform  prioo. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  tp 
§  1096.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1096.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1096.44(b).  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants: 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1096.43(d)  and  §  1096.44{a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1096.44(a)(ll)  and  the  corresponding 
steps  of  §  1096.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classiHed  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  HI  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1096.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 


settlement  fund  of  another  order  under 
§1096.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassiHcation  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1096.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

S 1 096.76    Paymonts  by  handler  operating 
■  partially  rogulatad  diatrlbuting  plant 

•         •         •         •         • 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  IH 
price)  and  the  Class  IE  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  Uie  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfhiid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 


products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1096.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  we^e  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1096.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

11096.65    Aaa««»m«nt  for  order 
administration. 

•         •         •         •         • 

(a)  Each  pool  handler  with  respect  to: 

(1)  All  receipts  of  producer  milk 
including  such  handler's  own 
production;  and 

(2)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1096.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1096.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1096.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1096.60(d)  and  (0:  and 


PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Section  1106.15  is  revised  to  read 
as  follows: 

S  1106.15    nuid  mHk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
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include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1106.16  is  revised  to  read 
as  follows: 

f  1106.16    Fluid  CTMMn  product 

Fluid  cream  product  means  cream 
{other  than  plastic  cream  or  frozen 
cream],  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1106.19  is  added  to  read 
as  follows: 

f  1106.19    Commf clal  food  pfcc— log 
eetablithinont 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1106.13, 1106.41  and 
1106.52. 

4.  Section  1106.40  is  revised  to  read 
as  follows: 

11106.40    CteMM  of  utilization. 

Except  as  provided  in  $  1106.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
$  1106.30  shall  be  classified  as  follows: 

(a)  Oass  I  milk.  Class  1  milk  shall  be 
all  skim  milk  and  butterfat: 


(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  n  milk.  Qass  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fiat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddmgs, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  aass  lU  milk.  Class  UI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 
(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 


may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(l]  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
luider  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (bKl)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  edministrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1106.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1106.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1106.41(a)  to  ^e  receipts  specified  in 
§  1106.41(a)(2)  and  in  shrinkage 
specified  in  §1106.41  (b)and(c). 

5.  Section  1106.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 


Federal  Regirter  /  Vol.  58.  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  RegulaUons         27881 


paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

f  1106.42    ClaMification  of  Iransfars  wtd 
cHvefwofw. 

(a)  •  •  • 

(1)  '  *  '  The  amount  of  skim  milk  or 
butterfot  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

I  •        •        •        •        • 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
I  then  to  Class  I  utilization  at  such 
I  nonpool  plant;  and 
j.        .        .        •        . 

6.  Section  1106.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11106.43    Gw>««l  dMsification  rulM. 


i     (d)  Skim  milk  and  butterfat  contained 
I  in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
iestablished  by  the  handler)  prior  to  any 
assignments  under  §  1106.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1106.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
jreceipts  is  established  by  the  handler. 

7.  Section  1106.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
ifirst  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(b)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)",  to  read  as  follows: 

11106.44    CteMMcation  of  produce  milk. 

»        •        •        •        • 

(a)  •  •  • 


(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  o^et  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
•        •        •        •        • 

(5)  Subtract  &t>m  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1106.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  •  • 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1106.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1106.40(c)(6)).  but  not  in  excess  of  the 
poimds  of  skim  milk  remaining  in  Class 
U. 

(7)  •   •   • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1106.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

(9)  Subtract  ftt)m  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1106.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1106.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


11106.46    Itartwt •dmlnUtrator* raports 
and  announoamanta  concaming 
daaatfleatlon. 

•  •        •        •        • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1106.43(d)  and 
S  1106.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

•  •        •        •        • 

9.  Section  1106.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


11106.52 
hancUara. 


Plant  location  ad)u«tn>ants  for 


(b)  •   •   • 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1106.44{a){12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use.  the  pounds  of  skim  milk  in 
receipts  of  packaged  fluid  milk  products 
from  other  pool  plants; 
•        •        •        •        • 

10.  Section  1106.60  is  amended  by 
revising  paragraphs  (d)  and  (f).  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h).  (i)  and  (j)  to  read  as  follows: 

1 1 1 06.60    Handiar't  vaiua  of  milk  for 
computing  uniform  prica. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  1  pursuant  to 
§  1106.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  ht)m 
Class  I  pursuant  to  $  1106.44(a)(7)  (i) 
through  (iv)  and  (vii).  and  the 
corresponding  step  of  §  1 106.44(b). 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
•        •        •        •        • 

(f)  Add  the  amount  obtained  fit)m 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
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unregulated  supply  plants  from  which 

an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1106.43(d)  and  $  1106.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1106.44(a)(ll)  and  the  corresponding 
steps  of  $  1106.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  di  Terence  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1106.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1106.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassifrcation  of  bulk  concentrated 
fluid  milk  products  that  occura  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  &t>m 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1106.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

1 1106.76    Payments  by  •  hendtor 
operating  s  perttany  ragulaled  distributing 
plant 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 


nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amoiuit  obtained  bom 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  IH 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Qass  I  price  shall  not  be  reduced  by 
$1.00.  Ahematively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  {he  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Qass  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  pluraUty  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Set:tion  1106.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1 11 06.85    Aaaeaamant  for  order 
administration. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  resp>ect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  $  1106.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  pluraUty  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 


(c)  Receipts  of  concentrated  fluid  milk 
products  frx}m  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1106.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1106.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1106.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1106.60  (d)  and  (f);  and 


PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  Section  1108.15  is  revised  to  read 
as  follows: 

11106.15  Fluid  mni(  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  fllled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modifled  with  added 
nonfat  milk  soUds,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  terra  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodifled  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1108.16  is  revised  to  read 
as  follows: 

11108.16  Fluid  craam  product 
Fluid  cream  product  means  cream 

(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixtiuv  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 


iMI 
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with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  $1108.19  is  added  to  read 
as  follows: 


|110e.1t    Commerctal  food  prooMsJng 
MtablishnMnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
niilk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
lype  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§1108.13, 1108.41  and 
1 108.52. 

4.  Section  1108.40  is  revised  to  read 
as  follows: 

$1108.40    ClaasM  of  utiUzation. 

Except  as  provided  in  §  1108.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1108.30  shall  be  classified  as  follows: 

(a)  aass  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  IH  milk. 

(b)  Class  n  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  {or  oil) 
that  resembles  a  fluid  cream  product, 
exoapt  as  otherxvise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

{%)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
pemsirted  to  audit  the  records  of  the 
commercial  food  processing 
estabhshment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  dieese.  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 


any  similar  nott.  hi^-rooisture  cheese 
resembling  cottage  dieese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  froxen  desserts,  and  frozen 
dessert  mixes  distributed  In  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  U  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products: 

(v)  Fonnulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  ffl  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  speciHed  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  {b)(l)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (bj(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 


under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires.  tlie  handler 
must  notify  the  mart;.et  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  hi  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  ft>)(l)  of  tiiis 
section  that  is  in  excess  of  Llie  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1 108.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1108.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1 108.41(a)  to  the  receipts  specified  in 
§  1108.41(a)(2)  and  in  shrinkage 
specified  in  §  1108.41  (b)  and  (c). 

5.  Section  1108.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11106.42    ClMsificction  of  trw\«f crs  and 
diversione. 

(a)  •  •  • 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  miHc  products; 

•        •        •        •        • 

(d)  •  •  • 

(2)  •   •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  1 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utifization  at  such 
nonpool  plant; 

(vii)  Re(a»ipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utiUzation.  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 
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6.  Section  1108.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S 1 106.43    General  ciaMificatlon  rulee. 

•        *        •         •         • 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1108.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1108.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1108.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)",  to  read  as  follows: 

f  1108.44    ClaMifleatJon  of  producer  mlllL 

(a)  •   •   • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  0  the 
pounds  of  skim  milk  in  products 
specified  in  §  1108.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  •  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 


milk 'received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1108.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 
§  1108.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  •   •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  miUc 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1108.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  [&){4), 
(a)(5)  and  (a)(6)  of  this  section; 
•        •        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1108.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1108.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 10S.45    Market  adminlatretor'a  reports 
and  announeementa  concerning 
claaalf  (cation. 


(b)  Report  to  the  meirket  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1108.43(d)  and 
§1108.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1108.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


I110S.S2 
handlers. 


Plant  location  adiustments  for 


(b)  •  *  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee  plant  after  the  computations 
pursuant  to  §  1108.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 


concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to  the 
pounds  of  skim  milk  in  receipts  of  milk 
at  the  transferee  plant  from  producers 
and  handlers  described  in  §  1108.9(c), 
and  in  receipts  of  packaged  fluid  milk 
products  from  other  pool  plants; 

10.  Section  1108.60  is  amended  by 
revising  paragraphs  (d)  and  (0.  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

1 1108.60    Handler's  value  of  milk  for 
computing  uniform  price. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Cless  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1108.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1108.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1 108.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(0  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1108.43(d)  and  §  1108.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1108.44(a){ll)  and  the  corresponding 
steps  of  §  1108.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  QI  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
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nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1108.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1108.76  Ia)(5)  or  (c):  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subduct  the  amount  per 
hundredwei^t  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such -applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1108.76  is  amended  by 
rewsing  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$1108.76    Paymenta  by  •  handler 
operating  a  p«rtia<ty  regulatad  diatributing 
plant 


ie)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  wrhich  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
•  ,      •        •        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(bat  not  to  be  less  than  the  Class  III 
price)  and  the  Class  ID  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
werre  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
reoeived  at  the  plant  that  processed  the 


nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1108.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  tlie  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1108.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows. 

11106.85    Asaeaamant  for  order 
sdmlniatration. 

*         •        •         •         * 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1108.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1108.44  fa)(7)  and  {a)(ll)  and  the 
corresponding  steps  of  §  1108.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1108.60  (d)  and  (f^;  and 


PART1 124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.15  is  revised  to  read 
as  follows: 

§1124.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 


frozen  form  containing  less  than  9 
percent  butteriiBL.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterihzsd. 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6  5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specifled  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1124.16  is  revised  to  read 
as  follows: 

S1 124.16    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1124.20  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  fellows: 

S 1 1 24.20    Commercial  food  processing 
eatabliahment 

Commercial  food  processing 
estoblishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  croam  products 
other  then  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§1124  13.  1124.41  and 
1124.52. 

4.  Section  1124.40  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c).  to 
read  as  follows: 
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11124.40    ClMMtefutittiatton. 

Except  as  provided  in  §  1124.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§1124.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month:  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  U  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Qass  D  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 


be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  nimilk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  {b)(l)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  {b){1]  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1124.15  and  the 


fluid  cream  product  definition  pursuant 
to  §1124.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1124.41(a)  to  the  receipts  specified  in 
§  1124.41(a)(2)  and  in  shrinkage 
specified  in  §  1124.41  (b)  and  (c). 

5.  Section  1124.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  {a)(l)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  {d)(2)  (vi)  and  (vii)  to  read  as 
follows,  and  removing  paragraph  (e): 

S 1 124.42    CiMaiflcation  of  tranafera  and 
divsrstona. 

(a)  *   •   • 

(1)  •  *  *  The  amoxmt  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  *   •  • 

(2)  •  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  n  utihzation, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  IH  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
•        •        •        •        • 

6.  Section  1124.43  is  amended  by 
adding  a  new  paragraph  (0  to  read  as 
follows: 

§1124.43    G«n«r«l  cUwaiflcatkm  rutM. 


(0  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Qass  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1124.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1124.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1124.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
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{a)(6)  and  revising  paragraphs  (a)(7), 
(a)(8)(i).  and  (a)(10).  to  read  as  follows: 

11124.44    CteMlfication  of  producer  milk. 

•        •        •        •        • 

(a)  •  •  • 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1124.40(b)(1)  in  packaged 
form  £md  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  •  • 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class^  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1124.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1124.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(8)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1124.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5), 
(a)(6)  and  (a)(7)  of  this  section; 

(10)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  ID,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1124.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(4).  (a)(6)  and  (a)(8)(i)  of 
this  section: 

*  •        •        •        • 

8.  Section  1124.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1124.46    IterfcstadmMstrator'arapoil* 
t>d  ennouncwtwnf  concfnkifl 
claMHication. 

•  •        •        •        • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utiUzation  for  the  monUi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1124.43(f)  and 
§  1 124.44  on  the  basis  of  such  report. 


(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
•        •        •        •        • 

9.  Section  1124.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§1124.52    Ptant  location  adjuttmenU  for 
handtor*. 


(d)  •  •  • 

(1)  Subtract  &t)m  the  pounds  of  Class 
I  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to 
§  1124.44(a)(13)  and  (b)  plus  the  pounds 
of  skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use.  the  pounds  of  packaged 
fluid  milk  products  from  other  pool 
plants; 
•        •        *        •        • 

10.  Section  1124.60  is  amended  by 
revising  paragraphs  (d)  and  (0. 
redesignating  paragraph  (g)  as  (j)  and 
adding  new  paragraphs  (g).  (h)  and  (i)  to 
read  as  follows: 

f  1124.60    Handiar'a  value  of  milk  for 
computing  uniform  prioa. 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1124.43(f)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  bom  Class  I 
pursuant  to  §  1124.44(a)(8)  (v)  and  (vi) 
and  the  corresponding  step  of 
§  1124.44(b): 

(f)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price,  adjusted  for  location 
of  the  nearest  nonpool  plant(s)  bom 
which  an  equivalent  volume  was 
received,  with  respect  to  skim  rnilk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  1 
pursuant  to  §  1124.43(0  and 
§  1124.44(a)(8)(v)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1124.44(a)(12)  and 
the  corresponding  steps  of  §  1124.44(b). 
excluding  such  skim  milk  or  butterfat  in 
bulk  receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  a  handler  fully  regulated 
under  this  or  any  other  order  issued 
pursuant  to  the  Act  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 


as  an  offset  on  any  payment  obligation 
under  this  or  any  other  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§1124.43(1); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1124.76  (b)(4)  or  (c); 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month:  and 
■        •        «        •        • 

11.  Section  1124.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1 1 24.76    Paymanta  by  a  handlar 
oparaUng  a  partially  ragulatad  diatrtbuting 


(b)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  di.'jposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
reculated  distributing  plant; 

(4)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location  (not  to  be  less  than  tlie  Class  III 
price),  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  ID  price.  For  any 
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reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  ncnfluid  milk  ingredients 
were  processed  (but  not  to  be  less  thaa 
the  Class  m  price)  and  the  Class  III 
price.  Ti.Is  payment  option  shall  apply 
only  if  8  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fjnd  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  $  1124.43(0-  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fiind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1124.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1124.85    AsMMment  for  ontar 
■dmintotration. 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1124.43(f)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1124.44  (a)(8]  and  (a)(12)  and  the 
corresponding  steps  of  $  1124.44(b), 


except  such  other  source  milk  on  which 
no  handler  obligation  appUes  pursuant 
to  S  1124.60(f):  and 


PARTI  126-MILK  m  THE  TEXAS 
MARKETING  AREA 

1.  Section  1126.15  is  revised  to  read 
as  follows: 

|112«.15    RuM  mHk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  sohds),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  Include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  ccHidensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  0.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1128.16  is  reviscnd  to  read 
as  follows: 

11126.16    Ruld  eraam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1126.21  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  follows: 

f  1126.21    CoiTNiMrclal  food  prooaaaing 
•■labllahnMnt 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 


milk  products  or  fluid  cream  products 
other  than  those  received  in  consiuner- 
type  packages.  Producer  milk  diverted 
to  commerdal  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§  1126.13. 1126.41  and 
1126.52. 

4.  Section  1126.40  is  revised  to  read 
as  follows: 

11126.40    Cteaaaaofutflizatiofk 

Except  as  provided  in  $  1126.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
$  1126.30  shall  be  classified  as  follows: 

(a)  aass  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  ni  milk. 

(b)  aass  n  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  {at  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  producls  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulic  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  bozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  soiu  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  U  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 


IMI 
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mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  uae  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products:  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  aass  m  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

12)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handier  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler.. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  Ouid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyea  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 


verified  from  records  satisfectoiy  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  tlie  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  Quid  milk  product 
definition  pursuant  to  §  1126.15  and  the 
fluid  cream  product  definition  piusuant 
to  $  1126.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
$  1126.41(a)  to  the  receipts  specified  in 
$  1126.41(a)(2)  and  in  shrinkage 
specified  in  $  1126.41  (b)  and  (c). 

5.  Section  1126.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11126.42  CtMeNksation  of  Iranefws  and 
(NverakMW. 

(a)  '  •  • 

(1)  '  *  •  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*        •        •        •        • 

(d)  '  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  R^ipts  of  bulk  fluid  cream 
products  at  tne  nonpool  plant  ht)m  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utiUzation,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1126.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11126.43  Gwmal  ctosaifleMion  rulM. 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 


assignments  under  S  1126.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1126.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1126.44  is  amended  by 
revising  paragraph  {a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v).  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)",  to  read  as  follows: 

11126.44    CtMalflcation  of  prod«Jc*r  miHL 

(a)  •   '   • 

(2)  Subtract  from  the  total  p>ounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
•        •        •        •        • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1126.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  •  *  • 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1126.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

$  1126.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
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section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1126.40(b)(1)  that  was  not 
subtracted  p\irsuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
•        •        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1126.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1126.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1126.46    Mariwl  •dmlnlstrator's  rsports 
and  SRnouncementa  concerning 
clasaificatton. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mondi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1126.43(d)  and 
§  1126.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1126.52  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

S1126.52    Plant  location  ■<4u«tm«nto  for 


(b)  •  •  • 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Ciass  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1126.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 
•        •        •        •        • 

10.  Section  1126.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  replacing  the  period  after 
paragraph  (h)  with  a  semicolon,  and 
adding  new  paragraphs  (i).  (j)  and  (k)  to 
read  as  follows: 

11126.60    HMidtar's  value  of  milk  for 
computing  unNorm  prioe^ 


(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  IH  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1126.43(d]  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1126.44(a)(7)  (i) 
through  (iv)  and  (vii),  and  the 
corresponding  step  of  %  1126.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
•        •        •        •        • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  ptusuant  to 
§  1126.43(d)  and  $  1126.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1126.44(a)(ll)  and  the  corresponding 
steps  of  S  1126.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Dass  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order, 

(i)  Subtract,  for  reconstituted  milk 
made  bom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 

Elant  and  the  Qass  III  price)  by  the 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
$  1126.43(d): 

(j)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  imder 
§  1128.76(a)(5)  or  (c);  and 

(k)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 


fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1126.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

11126.76    Payments  by  handler  operating 
a  pailiaily  regulated  distributing  plant 

(a)  •  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
Ingredients  at  the  difference  between 
the  Class  I  price  appUcable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
wereprocessed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingreoients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1126.43(d). 
Pa3rment8  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
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the  pvoducar  milk  used  to  produce  tha 
Donfluid  milk  ingredieaU  at  the 
difference  between  the  Clau  I  price 
applicable  ander  the  other  order  at  the 
locatioD  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  inaiket  administrator. 

12.  Section  1126.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

IJiaMS   Aaaeeemem for er^ 

•        •        •        •        * 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1126.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  S  1126.44  (a)(7)  and  (aKll)  and  the 
corresponding  steps  of  S  1126.44(b). 
except  sudi  other  source  milk  that  is 
exdaded  from  the  computations 
pursuant  to  §  1126.60  (d)  and  (f);  and 


PABT  1131-MlLK  IN  THE  CEIiTRAL 
ARIZONA  MARKETINQ  AREA 

1.  Section  1131.15  is  revised  to  leed 
as  fbUows: 

f1131.1S    Fluid  mWiprodiict 

(a)  Except  as  provided  in  paragra;^ 
(b)  of  this  section  fluid  milk  product 
meane  any  milk  products  in  fluid  » 
frozen  &>nn  containing  less  than  9 
percent  butterfat.  that  are  in  balk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  prodiKta  that  are 
flavored,  cultured,  modified  with  added 
non&t  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
recoBstituted. 

{^)  The  tmm  fluid  milk  ptodactstaH 
not  include: 

(1)  PlaiD  or  sweetened  evaporated 
milk,  plain  or  sMreeteoad  evaporated 
skim  milk,  sweetened  condsnaed  milk 
or  skim  nuDc  fonmilas  especially 
pre|>ated  for  In^t  ieeding  or  dietary 


use  that  are  packaged  in  hermetically 
sealed  coatainers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modifled  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1131.16  is  revised  to  read 
as  follows: 

11131.16    RuWcfawn  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butter&t, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1131.19  is  added  to  read 
as  follows: 

11131.19    Commercial  food  proooeeing 
eetabOelMnent 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  or 
associated  producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  SS  1131.12. 1131.13. 
1131.22. 1131.41  and  1131.52. 

4.  Section  1131.40  is  revised  to  read 
as  follows: 


11131.40   CleeaaeefutNizatloR. 

Except  as  provided  in  §  1131.42.  ail 
skim  milk  and  butterfiat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1131.30  shall  be  classified  as  follows: 

(a)  aasa  I  milk.  Qass  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  nilk  products  in 
hiventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  U  milk.  Class  0  milk  ^11  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  fann  of  a  fluid 
cream  pn)duct  or  any  prodix:! 
containii>g  artificial  fat,  fat  substitutes, 
or  6  percent  or  mot*  nonmilk  fist  (or  oil) 
that  laenmbhs  a  fluid  Gream  prodioct. 


except  as  otherwise  provided  in 

paragraph  (c)  of  this  saction; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  producU 
in  inventory  at  the  end  of  the  month; 

(3)  In  buflc  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
proceeaor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpoee  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowiat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  onfrKjuart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  creem.  frozen  creem,  sour 
creem  and  sour  half-and-half,  sour 
creatn  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Qass  D  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products. 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Qass  111  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  aiui  other  spreadabie 
cheeses,  and  hard  chooses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

pi)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  Inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
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specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  faed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  mturket  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use: 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  sudi  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §1131.15  and  the 
fluid  cream  product  definition  pursuant 
to  $1131.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1131.41(a)  to  the  receipts  specified  in 
§  1131.41(a)(2)  and  in  shrinkiage 
specified  in  $1131.41  (b)  and  (c). 

5.  Section  1131.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11131.42    CteMHIcMion  ol  trwMfwv  and    . 
otwrwon*. 

(a)  •  •  • 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concantratad  fluid  milk  products; 


(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  pursuant  to  $  1131.22 
or  from  pool  plants  and  other  order 
plants  shall  he  assigned,  pro  rata  among 
such  plants,  to  the  extent  possible  first 
to  any  remaining  Class  I  utilization, 
then  to  Class  n  utilization,  and  then  to 
Class  m  utilization  at  such  nonpool 
plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  III  utiUzation,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  •        •        •        • 

6.  Section  1131.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11131.43    General  daaaHication  rulM. 

•  •        •        •        • 

(d)  Skim  milk  and  butterfot  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  imder  $  1131.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1131.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1131.44  is  amended  by 
revising  paragraph  (a)(2);  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
'•(a)(2)"  in  paragraphs  (a)(7)(v).  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)".  to  read  as  follows: 


This  paragraph  shall  apply  only  if  the 
pool  plant  was  8iib|ect  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month: 

•  •        •        •        • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  $  1131.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  •  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  so\irce 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1131.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1131.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •  *  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1131.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

•  •        •        •        • 

(9)  Subtract  bom  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1131.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 


11131.44    CUMaMcatlon  of  producer  milk.       • 


(d) 
(2) 


(a)  *  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  otto 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  o^et  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 


8.  Section  1131.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11131.45    Marlwt  administrator'a  reports 
and  announoamants  eonoamlng 
daaalf  (cation. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mondi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  frt>m  an  other  order  plant,  the 
class  to  whidi  such  receipts  an 
allocated  punuant  to  §  1131.43(d)  and 
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§1131.44  on  the  basis  of  such  report, 
(including  anv  reclassification  of 
inirenlories  of  bulk  concsntFited  fluid 
milk  products),  and  theraaftar,  $enj 
change  in  such  allocatioa  required  to 
correct  errors  disclosed  in  the 
verificaticHi  of  such  report. 

•!•••• 

9.  Section  1131.60  is  amended  by 
revising  paragraphs  (d)  and  CO.  and 
adding  new  paragraphs  CgJ.  thl  and  01  to 
read  as  follows: 

11131.60    Handler'avaiweeriaMifer 
campuKng  wnNiorni  price. 

•        •        •        •        • 

(d)  Add  the  amount  obtained  Cram 
multiplying  the  diffiarence  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1131.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  $  1131.44(a)(7}  (i) 
through  (iv)  and  (vii).  ajid  the 
corresponding  step  of  S  1131.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  miH:  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
*        •        •        •        • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1131.43(d)  and  §  1131.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfot 
subtracted  from  Class  I  pursuant  to 
§  1131.44(a)(ll)  and  the  corresponding 
steps  of  $  1131.44(b).  exduding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  arriount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Qass  I  price 
epplicable  at  the  locaticm  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
$  1131.43(d); 


(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfhiid 
milk  products  that  are  distributed  as 
labeled  reonstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
$1131.76  (a)(5)  or  (c):  and 

(i)  Far  pool  plants  that  tracsier  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  oxhm  order  plants, 
add  or  subtract  the  amoimt  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
tranaferae  plant  Any  such  applicable 
class  price  dbange  shall  be  applied  to 
the  plant  that  used  the  conc^trated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  {»iar  month. 

10.  Section  1131.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

11131.78    PaymenU  by  hendtar  operating 
a  partially  regulatad  (flstributlnfl  plant 


(a) 


•  •  • 


(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
•        •        •        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  Included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Qass  III 
price)  and  the  Qass  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  lass  than 
the  Class  lU  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  reg'jlated 
under  one  or  more  Federal  orders  and 
paymoit  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 


pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  Quid  milk 
products  camot  be  determined  by  the 
market  administrator. 
•        •        •        •        • 

(c)  Any  handler  mey  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1131.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  pnxhice  the 
nonfluid  milk  ingredients  at  the 
diffiarence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  wiwre  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Qass  Ul  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1131.85  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f1131.8S    AseessmeMforordar 
•dminietretion. 

(a)  •  •  • 

(2)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1131.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §1131.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1131.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  S  1131.60  (d)  and  (f);  and 

PART  1 134— MfLK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

1.  Section  1134.15  is  revised  to  read 
as  follows: 

11134.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  mik  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  buik  or  are 
packaged,  distributed  and  intended  to 
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be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk. 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1134.16  is  revised  to  read 
as  follows: 

S1 134.16    FluM crewn product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  fi-ozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  $  1134.20  is  added  under  the 
undesignated  centerfaeading 
"Definitions"  to  read  as  follows: 

S1134.20    Commercial  food  procMsIng 
••tabilehment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  In  §§  1134.12, 1134.13. 
1134.41  and  1134.52. 

4.  Section  1134.40  is  revised  to  read 
as  follows: 

11134.40    CIMMS  e(  utUtzafdon. 

Except  as  provided  in  §  1134.42.  all 
skim  milk  and  butterfat  reqxiired  to  be 
reported  by  a  handler  pursuant  to 
S  1134.30  shall  be  classified  as  follows: 


(a)  Qass  I  milk.  Class  I  milk  shall  be 
all  ^m  milk  and  butter&t: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  £at  substitutes, 
or  6  percent  or  more  nonmilk  Cat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
buUc  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrate  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Qass  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Qass  m  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butter&t: 


(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkJEat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evapmated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  reed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1134.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1134.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
$  1134.41(a)  to  the  receipts  specified  in 
§  1134.41(a)(2)  and  in  shrinkage 
specified  in  §  1134.41  (b)  and  (c). 

5.  Section  1134.42  is  amended  by 
replacing  the  semicoUui  at  the  end  of 
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the  text  of  paragraph  {a)(l)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 

follows: 

11134.42    Ctaeaificatleneftrwwfaraand 
(MverakNM. 

(a)  •  •  • 

(1)  •  •  'The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
*        •        •        •        • 

(d)  •  •  • 

(2)  •  •  • 
(vi)  Any  remaining  unassigned 

receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Qass  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  ID  utilization  at  such 
nonpool  plant: 

(vii)  Receints  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Qass  II  utilization,  then  to 
any  remaining  Qass  ID  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
•       •       •       •       • 

6.  Section  1134.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11134.43    QwMral  dMslficatlon  rule*. 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1134.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1134.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1134.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6).  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
••(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)".  to  read  as  follows: 


f  1134.44    CiMaNlcatienefpnMluowmNk. 

•        •        •        •        • 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Qass  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  firom  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obUgation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
•        •        •        •        • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1134.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  !!.••• 

(6)  Subtract  bom  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1134.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  m  milk  pursuant  to 
S  1134.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  S  1134.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (8)(4), 
(a)(5)  and  (a)(6)  of  this  section; 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1134.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  purauant  to 


paragraphs  (a)(2)(ii).  (a)(5)  and  (aK7)(i) 
of  this  section; 

8.  Section  1134.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11134.45    MarMadmlnlatrator'a  reports 
and  announcements  coooemlnfl 
OaaalfieatkMu 

(b)  Report  to  the  maiiiet  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  ana 
utiUzation  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  S  1134.43(d)  and 
§1134.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1134.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

11134.60    Handiw'a  value  of  mWk  for 
computing  uniform  price. 
•        •        •        •        • 

(d)  Add  the  amount  rfjtained  from 
muhiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  Dlant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Qass  I  purauant  to 
S  1134.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  purauant  to  8 1134.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  S  1134.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 
•        •        •        •        • 

(0  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  bom  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
S  1134.43(d)  and  S  1134.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
8 1134.44(a)(ll)  and  the  corresponding 
steps  of  $  1134.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amoiuit  of  skim  milk 
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or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  xuider  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offeet  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§1134, 43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1134.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1134.76  is  amended  by 
revising  paragraphs  (a)(3l  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

S11M.7C    Payments  by  handler  ep*ratk>9 
a  paftiaNy  raQutatad  dtstributing  ptent 

(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  mariteting  area  from  the  partially 
regulated  distributing  plant; 
•        •        •        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (aK3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  IH  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 


$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  undsr  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  ID 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  recon.stituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
•        *        •        •        • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1134.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonHuid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1134.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

I1134J6    Aaaaaamant  for  ortlar 
admlniatration. 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1134.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1134.44  (a)(7)  and  (aKll)  and  the 
corresponding  steps  of  §  1134.44(b), 
except  such  other  source  milk  that  is 


excluded  from  the  computations 
pursuant  to  §  1134.60  (d)  and  (f);  and 


PART  1 1 3&-MILK  IN  THE 
SOUTHWESTERN  iOAHO-EASTERN 
OREGON  MARKETINQ  AREA 

1.  Section  1135.15  is  revised  to  read 
as  follows: 

i1136.1S    Fluid  mUk  produet 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowbt  milk,  milk  drinks. 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  Tlie  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  pyercent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1135.16  is  revised  to  read 
as  follows: 

I113S.16    Ruid  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1135.20  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  follows: 

f1135^    Commardal  food  prooaaaing 
aatabliahmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
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milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  8§  1135.13.  and  1135.41. 
4.  Section  1135.40  is  revised  to  read 
as  follows: 


f  1135.40    CiMM*  of  utilization. 

Except  as  provided  in  $  1135.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1135.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  cxird  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ji)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Qass  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 


(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section;  "^     '^  "^ 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 


(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1135.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1135.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1135.41(a)  to  the  receipts  specified  in 
S  1135.41(a)(2)  and  in  shrinkage 
specified  in  §  1135.41  (b)  and  (c). 

5.  Section  1135.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11135.42    ClMaHlcMion  of  transfert  and 
(Mvwsiona. 

(a)*   *  • 

(1)*   •  'The  amount  ofskim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)*  •  • 
(2).  .  . 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plante  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  HI  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  1  utilization  at  such 
nonpool  plant;  and 
•        •        •        •        • 

6.  Section  1135.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows; 

11135.43    Gw>*r««  claMlftcatlon  rulM. 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1135.44.  Any 
remaining  skim  milk  and  butterfat  in 
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coDcentratsd  receipts  shall  be  assigned 
to  uses  under  §  1135.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1135.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5). 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9).  and  by  ciianging  the  reference 
'•{a)(2)"  in  paragraphs  (a)(7)(v).  (aM8)(i). 
{a)(8)(ii)  Introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"{a)(2)(U",  to  read  as  follows: 

§1135.44    CtawsMcation  of  producer  mUk. 

•        •        •        •        • 

(a)*  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  en  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

fii)  Packagmi  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  Another  Foderal  milk  order 
in  the  immediately  preceding  month: 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
speci.*ied  In  §  1135.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month>  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  •  * 

(6)  SuMract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
speciBed  in  S  113S.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1 135.40(cK6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  •    •   ' 

(i)  Bulk  concentrated  fluid  milk 
products  and  othw  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 


specified  in  f  113S.40(bMl)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (aM6)  of  this  section; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Qass  m,  the  poimds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1135.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section: 

8.  Section  1135.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11136.45    Marfcat  admlnietrator'e  reports 
and  anwouncaments  cenoaming 
claaaMicatlon. 

•  •        •        •        • 

(b)  Report  to  the  market  administrator 
of  the  otner  order,  as  soon  as  possib'" 
after  the  report  of  receipts  and 
utilization  for  the  monUi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  S  1135.43(d)  and 
§  1135.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

•  •        •        •        • 

g.  Section  1135.60  is  amended  by 
revising  paragraphs  (d)  and  (0.  end 
adding  new  paragraphs  (g).  (h)  and  (i)  to 
read  as  follows: 

§1135.60    Handtor'a  valua  of  mUk  f or 
coirqputing  unMorm  prioa. 

(d)  Add  the  amount  obtained  from 
multiplying  the  diO^erence  between  the 
Class  I  price  and  the  Class  HI  price  by 
the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1135.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1135.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1135.44(b).  excluding  receipts  of 
bulk  fluid  cream  {M'oducts  for  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  by  the 
pounds  of  skim  milk  and  butterfat  in 
receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1135.43(d)  and  S  113S.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 


subtracted  from  Class  I  pursuant  to 
§  1135.44(a)(ll)  end  the  corresponding 
steps  of  $  1135.44(bK  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  1  price 
apphcable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1135.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  tliis  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1135.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  bom  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  u^  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1135.76  is  amended  by 
revising  paragraphs ,(aK3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§1135.76    Payments  by  a  handlw 
operating  a  partWIy  raoutatad  dMrltniting 
plant 


(a)  •   '  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  ere  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant: 
•        •        •        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
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paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Qass  I  price 
apphcable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  diffierence  between 
the  Class  I  price  applicablo  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  IH 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonHuid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  In  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1135.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  Lhe  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  miUc 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1135.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  S  1135.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1135.44  (a)(7)  and  (a)(ll)  and  the 
cocresponding  steps  of  §  1135.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1135.60  (d)  and  (f);  and 


PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETINQ  AREA 

1.  Section  1137.15  is  revised  to  read 
as  follows: 

11137.15    Fluid  mttk  produet 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  In  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  at  beverages.  Such  products 
include,  but  are  not  Umited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 


I113SJ6 
a^MNNevaDon. 


for  order 


(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  Infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  In  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1137.16  is  revised  to  read 
as  follows: 

§1137.16    Fluid  croom  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  hozan 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  S  1137.20  is  added  under  the 
imdesignated  center  heading 
"Definitions"  to  read  as  follows: 


11137.20    Commardal  food  procMalng 
oatabHehfiMnt 

Commercial  food  processing 
establishment  means  any  faciUty  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredienU  In  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1137.12, 1137.13, 
1137.41  and  1137.52. 

4.  Section  1137.40  is  revised  to  read 
as  follows: 

11137.40    ClMM*  of  udlizatton. 

Except  as  provided  in  §  1137.42,  all 
skim  milk  and  butterfat  required  to  be    ■ 
re{)orted  by  a  handler  pursuant  to 
§  1137.30  shall  be  classified  as  follows: 

(a)  C7ass  /  milk.  Qass  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  In  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  I!  milk.  Class  U  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oi!) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  s{>ecified 
in  paragraph  {b)(l)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
In  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
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dessert  mixes  distributed  in  one^uart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  n  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  fiseding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  ni  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package:  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
speciBed  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specifled  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classi^cation 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 


must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  Quid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1137.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1137.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1137.41(a)  to  the  receipts  specified  in 
§  1137.41(a)(2)  and  in  shrinkage 
specified  in  §  1137.41  (b)  and  (c). 

5.  Section  1137.42  is  amended  by  * 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

11137.42  ClMaificMion  of  trentters  WHl 
divervtons. 

(a)  •  •  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  (he  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  firom  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any    . 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1137.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11137.43  General  ciaeaMlcetkMi  ruiee. 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1137.44.  Any 
remaining  skim  milk  and  butter&t  in 
concentrated  receipts  shall  be  assigned 
to  uses  imder  §  1137.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1137.44  is  amended  by 
revising  paragraph  (a)(2),  revising  Uie 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(e)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v),  {a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)".  to  read  as  follows: 

11137.44    CtuaHicMion  of  producw^  milk. 

(a)  •  '  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offiset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1137.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  •  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1137.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
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classified  as  Class  ni  milk  pursuant  to 
§  1137.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remainins  in  Class 
II. 

(7)  •  *  • 

(i)  Bulk  concentrated  fluid  milk 
pnoducts  and  other  source  milk  (except 
other  source  milk  received  In  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1137.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(8)(5)  and  (a)(6)  of  this  section; 

•  •        •        4        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
sVim  milk  in  fluid  miik  products  and 
products  specified  in  §  1137.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

8.  Section  1137.45  is  amended  by 
revising  paragraph  (b)  to  read  a.s  follows: 

f1137.4S    HvMadrnMstrMoft  reports 
an<»  announcemenla  concfnlt>g 
ctaMMtcallon. 

•  •        •        •        • 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1137.43(d)  and 
§  1137.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1137.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

§1137.60    H«Kil«''a  v«hM  of  milk  for 
computing  uniform  prico. 

(d)  Add  the  amount  obtained  from 
multipljing  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
buttarfat  assigned  to  Class  I  pursuant  to 
§  1137.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  S  1137.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1137.44(b),  excluding  receipts  of 


bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supnly  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
S  1137.43(d)  and  §  1137.44(a)(7)(i)  and 
the  poimds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1137.44(a)(ll)  and  the  corresponding 
-  steps  of  S  1137.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1,00  (but  not  more  than 
the  difference  between  the  Class  I  price 
aoplicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Qass  I  use  pursuant  to 
§  1137.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1137.76(8)(5)or(c):and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  rtuid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plont  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  miik 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1137.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


11137.78    Paymanta  by  th«  handler 
oparattng  a  pailiaUy  ragulatad  dtotributina 
plant 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  end  which  are 
then  disposed  of  as  route  disposition  in 
tha  marketing  area  from  the  partially 
regulated  distributing  plant; 
*        •        *        •        • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  Included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  ffl  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  miik  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  lU 
price.  This  payment  option  shall  apply 
<inly  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  olurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1 137.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regiilafing 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  wer^  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  Ul  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federa' 
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orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1137.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11137.66    Aa— Mment  fof  ofdtr 
admintotratlon. 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Gass  I  use 
pursuant  to  §  1137.43(d]  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1137.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1137.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  S  1137.60  (d)  and  (f):  and 


PART  1138— MILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

1.  Section  1138.15  is  revised  to  read 
as  follows: 

11138.15    Fluid  mUk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  terra  fluid  milk  product  shall 
not  include:  ' 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 


2.  Section  1138.16  is  revised  to  read 
as  follows: 

I113S.16    Ruld  CTMm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frtizen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1138.21  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  follows: 

11136.^1    ComtnorcW  food  proc««aing 
MtaMichmont 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1138.13, 1138.41  and 
1138.53. 

4.  Section  1138.40  is  revised  to  read 
as  follows: 

11138.40    CtsMoe  of  utiilzatlofv 

Except  as  provided  in  §  1138.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1138.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  m  milk. 

(b)  Class  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil] 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month: 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 


processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  ciird  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frt)zen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid^ 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement]  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  i  i  paragraph  (b)(1)  of  this 
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section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
prpducts  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  Quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1138.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1138.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
S  1138.41(a)  to  the  receipts  specified  in 
$  1138.41(a)(2)  and  in  shrinkage 
specified  in  $  1138.41  (b)  and  (c). 

5.  Section  1138.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

11138.42    CltMlflcation  of  tranafwa  and 
diveraione. 

(a)  •  •  • 

(a)  •  •  •  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
indude  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(d)  •  •  • 

(2)  •  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 


plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Qass  III  utilization,  and 
then  to  Qass  I  utilization  at  such 
nonpool  plant;  and 

6.  Section  1138.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

11138.43  QerMralelaMiflGetlenrulM. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  \uider  §  1138.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1138.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1138.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)"  in  paragraphs  (a)(7)(v).  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)".  to  read  as  follows: 

11138.44  ClM«mcation  of  preduoer  mlllc 

(a)  •  •  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  anv  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1138.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 


the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  11.  *  •  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
poimds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  miUc  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1138.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

S  1138.40(c)(6)).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

(7)  •  •  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1138.40(b)(1)  that  was  not 
subtracted  pursuant  to  [>aragraph8  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  ID,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1138.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7){i) 
of  this  section; 

8.  Section  1138.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11138.45    Market  adminiatrator's  reports 
and  announcemertta  concerning 
claaalfication. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  monUi  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  S  1138.43(d)  and 
S  1138.44  on  the  basis  of  such  report 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafier.  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

9.  Section  1138.60  is  amended  by 
revising  paragraphs  (d)  and  (f).  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 
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(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  Bundredwei^t  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  113B.43(d)  and  the  hundredwei^t  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  S  1138.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  $  1138.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants: 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  (^  ridm  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
S  1138.43(d)  and  §  1138.44(a)(7)(i)  and 
the  pounds  of  skim  miik  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1138.44(aUll)  end  the  corresponding 
steps  of  $  1138.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  imder  any  order, 
•        •        •        •        • 

(h)  Subtract,  for  reconstitirted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
muhiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Gass  01  price)  by  the 
hundredweight  of  skim  milk  and 
butteriiBt  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Qass  I  use  pursuant  to 
§113e.43(d): 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  an  other  order  under 
§  1138.76(a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants. 
add  or  subdact  the  amount  per 
hundredweight  of  any  class  price 


change  from  the  previous  mcHith  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  frtim 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  113B  76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a](S)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  foUows; 


f1138.7t 
apartially 


by  handtar  oparatlng 
(totributing  plant 


(a)  •  •  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(3)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (aK3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  diflierence  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 


(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 


Class  I  use  under  §  1138.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  lU  price) 
and  the  Class  III  price.  Tliis  payment 
option  shall  apply  only  if  a  majority  of 
the  total  miUc  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  mailiLet  administrator. 

11.  Section  1138.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

I113A.85    Aaaessment  for  ordar 
administration. 


(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1138.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1138.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1138.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1138.60(d)  and  (f):  and 


PART  1 1 39— MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

1.  Section  1139.15  is  revised  to  read 
as  follows: 

S  1139.15    Ruid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  flaid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  sudi  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  &an  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  miik  product  shafl 
not  include: 

(1)  Plain  or  sweetened  evaporated 
miik,  plain  or  sweetened  evaporated 
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skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
.same  nature  and  butterfat  content. 

2.  Section  1139.16  is  revised  to  read 
as  follows: 

§1139.16    RuM  CTMm  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1139.21  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  follows: 

}  1 1 39.21    Comm«rd«l  food  proc«Mlng 
Mtablishmant 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  hmited  to. 
provisions  in  §§  1139.12. 1139.13, 
1139.41  and  1139.52. 

4.  Section  1139.40  is  revised  to  read 
as  follows: 

11139.40    ClMMt  of  utillxatlon. 

Except  as  provided  in  §  1139.42.  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1139.30  shall  be  classified  as  follows: 

(a)  Class  1  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 


containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  ciieese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  bozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  U  product; 

(iv)  Eggnog.  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
pubhc,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vij)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  ID  milk  shall 
be  all  skim  milk  and  butterfat: 
(1)  Used  to  produce: 
(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled. 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 
(iii)  Any  milk  product  in  dry  form; 
(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-typw 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 


(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  fised; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
imder  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reauires,  the  huidler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  0))(l)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1139.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1139.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1139.41(a)  to  the  receipts  specified  in 
$  1139.41(a)(2)  and  in  shrinkage 
specified  in  S  1139.41  (b)  and  (c). 

5.  Section  1139.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (8)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

11139.42    CiaMiflcation  of  fransfer*  ano 
diveralona. 

(a)  *  •   • 

(1)  *  •  •  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
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milk  or  butterfiat  in  transfers  of 
concentntod  fluid  milk  prodncts; 

(d)  •  •  • 

(2)  •  •  • 

(vi)  Any  remaining  unassigned 
reompts  oi  bulk  fhiid  milk  products  at 
the  nonpooi  dIboA  firom  pool  plants  and 
othar  oitlflr  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utiliration,  then  to  Class  n  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpooi  plant 

(vii)  Racaipts  of  bulk  fluid  cream 
products  at  the  nonpooi  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  exteot  possible  first  to  any 
remaining  Class  U  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpooi  plant;  and 
•        •        •        •        • 

6.  Section  1139.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

|113B^    QaiMrai  accounting  and 
ciaaaNlcatton  rulaa. 


(d)  Skim  milk  and  butterfat  contaioed 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  1  use.  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Qnss  I  use 
of  speafic  concentrated  receipts  that  is 
estabhshed  by  the  handler)  prior  to  any 
assignments  under  §  1139.44.  Any 
remaining  skim  milk  and  butterfiat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1139.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1139.44  is  amended  by 
revisisg  paragraph  (aK2),  revising  the 
first  smtence  of  paragraph  (aK5), 
revising  paragraphs  (a)(6),  (a)(7)(i),  and 
(aK9).  and  by  changing  the  reference 
'•(a)(2)"  in  paragraphs  (a)(7Mv).  (a)(8)(i), 
(a)(8)(ii]  introductory  text,  and  the 
introductory  text  of  paragraph  (aKll)  to 
"(a)(2}(i)".  to  read  as  follows: 

f  1131.44    CleesWcetton  of  produof  milk. 

(a)  •  •  • 

(2)  Sufatnct  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  aiijinregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  ptent  fay  barxfiers  folly  regulated 
under  any  Federal  milk  order  is 


classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  ofEset  for  any  other 
pajrment  obligation  under  any  order; 
(ii)  Packaged  fhiid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  die  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §1139. 40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  U.  *  *  * 

(6)  Subtract  from  the  remaining 
p>otind8  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentratad  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  ore 
fluid  cream  producO  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1139.40(bj  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  ni  milk  pursuant  to 

§  1139.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •   •   • 

(i)  Bulk  concentreted  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1139.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (aK4), 
(a](S).  and  (aK6)  of  this  section; 

•  •        •        •        • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
begiiming  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1139.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (aK2)(ii),  (a)(5).  and  (a)(7)(i) 
of  this  section: 

•  •        •        •        • , 

8.  Section  1139.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11139.45    Market  admMatrstor's  reports 
end  ewweuneeiwente  concerning 
classification. 


from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  fit)m  an  ottier  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1139. 43(d}  and 
§  1139.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

•  •        •        •        • 

9.  Section  1139.60  is  amended  by 
revising  paragraphs  (e)  and  (g)  and 
adding  new  paragraphs  (j),  (k),  and  (1)  to 
read  as  follows: 

1 1 1 39.60    Computattcn  of  ttandlars* 
obligation  to  podl. 

•  •         •         •         • 

(e)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  assigned  to 
Class  I  pursuant  to  §  1139.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1139.44(a)(7)(i)  through 
(iv)  and  (vii),  and  the  corresponding 
step  of  §  1139.44(b).  excluding  receipts 
of  bulk  fluid  cream  products  from 
another  order  plant  and  bulk 
concentrated  fluid  milk  products  from 
pool  plants,  other  order  plants  and 
unregulated  supply  plants,  applicable  at 
the  location  of  the  pool  plant  at  the 
current  month's  Class  I-Class  III  price 
difference; 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  mon^  is  received 


(g)  The  value  of  the  product  pounds, 
skim  milk  and  iMitterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
1139.43(d)  and  §  1139.44(a)(7)(i)  and  the^ 
poiuds  of  skim  milk  and  butterfat 
subtracted  horn  Qass  I  pursuant  to 
§  1139.44(aKll)  and  the  corresponding 
steps  of  §  1139.44(b),  excluding  such 
hundredweight  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  quantity  disposed  of  to  such 
plant  by  handlers  fully  regulated  by  any 
Federal  order  is  classified  and  priced  as 
Class  I  milk  and  is  not  used  as  an  offset 
for  any  other  payment  obligation  under 
any  order,  applicable  at  the  location  of 
the  nearest  unregulated  supply  plants 
from  which  an  equivalent  volume  was 
received  at  the  current  month's  Class  I- 
Class  in  price  difference: 

(j)  Subtrul.  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  41.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
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hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
$  1139.43(d): 

(k)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1139.76{a)(l)(v)or(c);and 

(1)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

§1138.61    [AmwtdMl] 

10.  Section  1139.61(a)  is  amended  by 
changing  the  reference  "(a)  through  (g)," 
to  read  "(a)  through  (g)  and  (j)  and  (k).". 

11.  Section  1139.76  is  amended  by 
revising  paragraphs  (a)(l)(iii)  and 
(a)(l)(v)  and  by  adding  a  new  paragraph 
(c)  to  read  as  follows: 

$1139.76    Payments  by  a  handiw^ 
opm^atinfl  a  partially  r*gutet*d  distributing 
plant 

•         •         •         •        • 
(a)  •  •  • 

(iii)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 


then  disposed  of  as  route  disposition  in 
the  marketing  area  bom  the  partially 
regulated  distributing  plant; 

(v)  Add  the  amount  obtained  firom 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(l)(iii)  of  this  section  by 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  ID  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regiilated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1139.43(d). 
Payments  may  be  made  to  the  producer- 


settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Setnion  1139.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1 1 39.85    AssMsmsnt  for  ord«r 
•dminlstration. 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1139.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1139.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1139.44(b). 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1139.60  (e)  and  (g);  and 
•        •        •        •        • 

Dated:  April  20.  W93. 

Kenneth  C.  Qayton. 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc.  93-9799  Filed  5-10-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Extension  Service  (ES) 

Rural  Technology  and  Cooperative 
Development  Grants  Program;  Fiscal 
Year  1993;  Request  (or  Proposals; 
Application  Guldellnea 

AGENCY:  Extension  Service,  USDA. 
action:  Notice. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  Dr. 

Ted  Maker,  202-720-7185. 

Program  Description 

(a)  Purpose 

Proposals  are  requested  from  qualified 
non-profit  institutions  for  the  purpose  of 
awarding  competitive  grants  for  fiscal 
year  1993  to  establish  and  operate 
centers  for  rural  technology  or  for 
cooperative  development.  The  authority 
for  this  program  is  contained  in  section 
2347  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Public  Law  101-624,  7  U.S.C.  1932(0. 
The  Program  is  Administered  by  the 
Extension  Service  (ES)  of  the  U.S. 
Department  of  Agriculture  (USDA). 
Under  the  program,  ES  will  award 
competitive  grants  to  non-profit 
institutions  for  the  purpose  of  enabling 
such  institutions  to  establish  and 
operate  centers  for  rural  technology  or 
cooperative  development. 

Available  Funding 

For  fiscal  year  1993,  $1  million  is 
available  for  the  Program.  Individual 
grants  may  be  awarded  in  amounts 
ranging  from  $50,000  to  a  maximum  of 
$960,000.  Grants  under  this  program 
may  deft-ay  up  to  75  percent  of  the 
administrative  costs  incurred  by 
awardees  to  carry  out  projects  for  which 
grants  are  made.  For  the  purpose  of 
determining  the  non-Federal  share  of 
such  costs,  consideration  will  be  given 
to  contributions  in  cash  and  in  kind, 
fairly  evaluated,  including  but  not 
limited  to  premises,  equipment,  and 
services. 

(c)  Eligibility 

Proposals  are  invited  from  non-profit 
institutions  as  defined  below. 

In  addition  to  the  above,  an  applicant 
must  qualify  as  a  responsible  applicant 
in  order  to  be  eligible  for  a  grant  award 
imder  the  Program.  To  qualify  as 
responsible,  an  applicant  must  meet  the 
following  standards: 

(1)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
quahfications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  same  (including  any  to  be 
obtained  through  subagreements  (s)); 


(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(3)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property  and  other  assets; 

(4)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants  and  contracts  from  the 
Federal  government;  and 

(5)  Otherwise  be  qualified  and  eligible 
to  receive  a  grant  under  the  applicable 
laws  and  regulations. 

(d)  Definitions 

For  the  purpose  of  awarding  grants 
under  this  Program,  the  following 
definitions  are  applicable. 

(1)  "Administrative  costs"  means  the 
total  of  direct  and  indirect  costs,  as 
defined  in  the  Departmental  Assistance 
Regulations,  related  to  the  establishment 
and  operation  of  a  center  under  this 
program; 

(2)  "Awarding  official"  means  the 
Administrator  of  the  Extension  Service. 

(3)  "Grant"  means  the  award  by  the 
Administrator  to  a  grantee  for  the 
purpose  of  enabling  nonprofit 
institutions  to  establish  and  operate 
centers  for  rural  technology  or 
cooperative  development; 

(4)  "Grantee"  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded; 

(5)  "Nonprofit  institution"  means  any 
organization  or  institution,  including  an 
accredited  institution  of  higher 
education,  no  part  of  the  net  earnings  of 
which  inures  or  lawfully  inure  to  the 
benefit  of  any  private  shareholder  or 
individual; 

(6)  "Peer  review  panel"  means  the 
appropriate  employees  of  the  U.S. 
tiepartment  of  Agriculture; 

(V)  "Project"  means  the  particular 
activity  within  the  scopw  of  the  Program 
as  identified  herein; 

(8)  "Project  director"  means  an 
individual  who  is  responsible  for  the 
technical  direction  of  the  project,  as 
designated  by  the  grantee  in  the  grant 
proposal  and  approved  by  the 
Administrator; 

(9)  "Project  period"  means  the  total 
time  approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  an  approved  grant  proposal 
or  approved  portions  thereof; 

(10)  "United  States"  means  the 
several  states,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  other  territories  and  possessions  of 
the  United  States. 


Proposal  Preparation 

(a)  Proposal  Cover  Page 

Title  of  Proposal. 

(1)  The  title  of  the  proposal  must  be 
brief  (80-character  maximum)  yet 
represent  the  major  thrust  of  the  project. 

(2)  Other  information. 
Also  include  the  following 

information  on  the  proposal  cover  page: 

(A)  Name,  address,  telephone  and  fax 
numbers  of  applicant  and  Project 
Director. 

(B)  Signatures  and  date. 

The  cover  page  must  contain  the 
original  signatures  of  the  Project 
Director  and  the  Authorized 
Organizational  Representative  who 
possesses  the  necessary  authority  to 
commit  the  entity's  time  and  other 
relevant  resources. 

(b)  Project  Summary 

Each  proposal  must  contain  a  project 
summary  which  may  not  exceed  2  pages 
in  length.  The  project  summary  should 
contain  the  following: 

(1)  Overall  project  goal(s)  and 
supporting  objectives; 

(2)  A  brief  description  of  the  plans  to 
accomplish  project  goal(s);  and 

(3)  Relevance  or  significance  of  the 
project  to  rural  economic  development. 

(c)  Project  Description 

The  specific  aims  of  the  project  must 
be  included  in  all  proposals.  The  text  of 
the  project  description  may  not  exceed 
15  pages  and  must  contain  the  following 
components: 

(1)  Introduction.' 

A  clear  statement  of  the  goal(s)  and 
supporting  objectives  of  the  proposed 
project  should  preface  the  project 
description. 

(2)  Background  and  Existing 
Situation. 

Provide  a  detailed  description  giving 
rise  to  the  need  for  the  effort  in  the 
proposed  project. 

(3)  Project  Plan. 

Applicants  shall  submit  a  plan  for  the 
establishment  and  operation  by  the 
applicant  of  a  center  for  rural 
technology  or  cooperative  development. 

Such  a  plan  shall  contain  the 
following  elements: 

(A)  A  provision  substantiating  that  the 
center  will  effectively  serve  rural  areas 
in  the  United  States  by  creating  job 
opportunities,  strengthening  existing 
rural  business,  and  demonstrating 
innovative  methods  to  deliver  services. 

(B)  A  provision  substantiating  that  the 
primary  objective  of  such  center  will  be 
to  improve  the  economic  condition  of 
rural  areas  by  promoting  the 
development  (through  technological 
innovation,  cooperative  development, 
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ar.d  adaptation  of  existing  technology) 
and  commercialization  of: 

(i)  New  services  and  products  that  can 
be  produced  or  providefd  in  rural  areas; 
(li)  New  processes  that  can  be  utilized 
in  the  production  of  products  in  rural 
areas;  and 

(iii)  New  enterprises  that  can  add 
value  to  on-farm  production  through 
processing  and  marketing. 

(C)  A  description  of  the  activities  that 
the  center  will  carry  out  to  accomplish 
the  objective  of  improving  rural 
economic  conditions  in  rural  areas  to  be 
served  by  the  center,  including,  but  not 
limited  to  the  following: 

(i)  Programs  for  technology  research, 
investigations,  and  basic  feasibility 
studies  in  any  field  or  discipline  for  the 
purpose  of  generating  principles,  facts, 
technical  knowledge,  new  technology, 
or  other  information  that  may  be  useful 
in  rural  industries,  cooperatives, 
agribusinesses,  and  other  persons  or 
entities  in  the  development  and 
commercialization  of  new  products, 
processes,  or  services; 

(ii)  Programs  for  the  collection, 
interpretation,  and  dissemination  of 
principles,  facts,  technical  knowledge, 
new  technology  or  other  information 
that  may  be  useful  to  rural  industries, 
cooperatives,  agribusinesses,  and  other 
persons  in  the  development  and 
commercialization  of  new  products, 
processes,  or  services; 

(iii)  Programs  providing  training  and 
instruction  for  individuals  with  respect 
to  the  development  (through 
technological  innovation,  cooperative 
development,  and  adaption  of  existing 
technology)  and  commercialization  of 
new  products,  processes,  or  services; 
(iv)  Programs  providing  loans  and 
grants  to  individuals,  small  businesses 
and  cooperatives  for  purposes  of 
generating  evaluating,  developing,  and    . 
commerciahzing  new  products, 
processes,  or  services: 

(v)  Programs  providing  technical 
assistance  and  advisory  services  to 
individuals,  small  businesses, 
cooperatives,  and  individuals  for 
purposes  of  developing  and 
commercializing  new  products, 
processes,  or  services;  and 

(vi)  Programs  providing  research  and 
support  to  individuals,  small 
businesses,  cooperatives  and  industries 
for  the  purposes  of  developing  new 
agricultural  enterprises  to  add  value  to 
on-farm  production  through  processing 
or  marketing. 

(D)  A  description  of  the  contributions 
that  the  activities  described  above  are 
likely  to  make  the  improvement  of  the 
economic  conditions  of  the  rural  areas 
for  which  such  a  center  will  provide 
services. 


(E)  Provisions  substantiating  that  the 
center,  in  carrying  out  the  activities 
described  above,  will  seek,  where 
appropriate,  the  advice,  participation, 
expertise,  and  assistance  of 
representatives  of  business,  industry, 
educational  institutions,  and  the 
Federal,  State  and  local  governments. 

(F)  Provisions  ensuring  the  center 
(i)  Will  consult  with  any  college  or 

university  administering  any  program 
under  title  V  of  the  Rural  Development 
Act  of  1972  in  the  State  in  which  such 
center  is  located;  and 

(ii)  Will  cooperate  with  such  college 
or  university  in  the  coordination  of  such 
activities  and  such  programs. 

(G)  Provisions  that  the  center  will 
strive  for  self-sufficiency  by  taking  all 
practicable  steps  to  develop  continuing 
sources  of  financial  support  for  such 
center,  particularly  from  sources  in 
private  sector. 

(H)  Provisions  for 

(i)  Evaluating  and  monitoring  of 
center  activities  by  the  institution 
operating  the  center;  and 

(ii)  Accounting  for  money  received  by 
the  institution  under  this  section. 

(I)  Provisions  ensuring  that  the  center 
will  pursue  the  optimal  appUcation  of 
technology  and  cooperative 
development  in  rural  areas,  especially 
those  areas  affected  by  adverse 
agricultural  economic  conditions 
through  the  establishment  of 
demonstration  projects  and  subcenters 
for  

(i)  Rural  technology  development 
where  the  technology  can  be 
implemented  by  communities, 
community  colleges,  businesses, 
cooperatives,  and  other  institutions;  or 

(ii)  Cooperative  development  where 
such  development  can  be  implemented 
by  cooperatives  to  improve  local 
economic  conditions. 

(4)  Evaluation.  Give  specific 
evaluation  objectives  including  impact 
factors  and  indicators  of  effectiveness 
and  efficiency  in  accomplishing 
objectives. 

(d)  Collaborative  Arrangements 

If  the  nature  of  the  proposed  project 
requires  collaboration  or 
subcontractural  arrangements  with  other 
entities,  the  applicant  must  identify  the 
collaborator/subcontractor  and  provide 
a  full  explanation  of  the  nature  of  the 
relationship. 

(e)  Project  Management  and  Personnel 

Provide  a  management  plan  for  the 
project,  and  describe  the  skills, 
qualifications  and  experience  of  key 
project  personnel  who  will  be  involved. 


(f)  Budget 

A  budget  and  a  detailed  narrative  in 
support  of  the  budget  is  required.  Show 
all  hinding  sources,  including  Federal 
funds  and  non-Federal  matching  funds, 
and  itemize  costs  by  the  following  line 
items:  Personnel  costs,  equipment, 
material  and  supplies,  travel  and  all 
other  costs. 

Funds  may  be  requested  under  any  of 
the  line  items  listed  above  provided  that 
the  item  or  service  for  which  support  is 
requested  is  identified  as  necessary  for 
successful  conduct  of  the  project,  is 
allowable  under  the  authorizing 
legislation,  the  applicable  Federal  cost 
principles,  and  is  not  prohibited  under 
any  applicable  Federal  statute.  Salaries 
of  project  personnel  who  will  be 
working  on  the  project  may  be  requested 
in  proportion  to  the  effort  that  they  will 
devote  to  the  project. 

Proposal  Submission 

(a)  What  to  Submit 

An  original  and  two  copies  of  the 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

(b)  Where  and  When  to  Submit 

Proposals  submitted  through  regular 
mail  must  be  postmarked  by  June  21. 
1993.  and  sent  to  the  address  below. 
Hand-delivered  proposals  must  be 
submitted  by  June  21. 1993  to  an 
express  mail  or  courier  service  or 
brought  to  the  following  address: 
Extension  Service — USD  A,  Cooperative 
Funds  Division,  Cotton  Annex,  2nd 
Floor  Mez..  300  12th  Street  SW., 
Washington.  DC  20250-0900. 

Proposal  Review,  Evaluation,  and 
Disposition 

(a)  Proposed  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  the  solicitation  guidelines  will 
be  eliminated  from  competition.  All 
accepted  proposals  will  be  reviewed  by 
a  peer  review  panel  and  recognized 
specialists  in  the  areas  covered  by  the 
proposals  received.  The  peer  review 
panel  and  specialists  will  be  selected 
and  organized  to  provide  maximum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals  and  shall  be 
comprised  entirely  of  Department 
employees.  Proposals  will  be  ranked 
and  support  levels  will  be 
recommended  by  the  panel  within  the 
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limitation  of  total  funding  available  in 
fiscal  year  1993. 

(b)  Evaluation  Criteria 

(1)  In  evaluating  proposals,  the  peer 
review  panel  and  the  awarding  official 
will  take  into  account  the  degree  to 
which  the  proposal: 

(A)  Demonstrates  the  capability  to 
transfer,  for  practical  application  in 
rural  areas,  the  technology  generated  at 
such  centers  and  the  ability  to 
commercialize  products,  processes, 
services,  and  enterprises  in  such  rural 
areas; 

(B)  Will  effectively  serve  in  rural  areas 
that  have— 

(i)  Few  rural  industries  and 
agribusinesses; 

(ii)  High  levels  of  unemployment  or 
underemployment; 

(iii)  High  rates  of  outmigration  of 
people,  businesses,  and  industries;  and 

(iv)  Low  levels  of  per  capita  income; 
and 

(C)  Will  contribute  the  most  to  the 
improvement  of  economic  conditions  of 
rural  areas. 

(2)  Additional  criteria  for  selecting 
proposals  are  as  follows: 

(A)  The  extent  to  which  the  proposal 
is  responsive  to  issues  associated  with 
identiRed  national  needs  and  priorities, 
including  those  that  may  be 
interdisciplinary  in  nature; 

(B)  The  extent  to  which  the  proposal 
has  the  potential  for  improving 
effectiveness,  efficiency,  or 
appropriateness  of  educational 
programs; 

(C)  The  degree  to  which  the  proposal 
demonstrates  originality,  practicality, 
and  creativity  in  developing  and  testing 
innovative,  effective  solutions  to 
existing  or  anticipated  issues  or 
problems  of  targeted  audiences; 

(D)  The  degree  to  which  the  proposal 
is  adequate,  sound,  and  appropriate  to 
rural  economic  development; 

(E)  The  expected  results  of  the  project, 
including  plans  for  demonstrating  and 
sharing  information  with  governmental 
and  nongovernmental  entities; 

(F)  The  extent  to  which  the  applicant 
proposes  cooperation  with  the  programs 
of  other  entities; 

(G)  The  experience,  qualifications, 
competence,  and  availability  of 
personnel  to  direct  and  carry  out  the 
project; 

(H)  The  extent  to  which  the  applicant 
is  committing  resources  to  the  project. 

(c)  Proposal  Disposition 

When  the  peer  review  panel  has 
completed  its  deliberations,  the  USDA 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
panel,  will  recommend  to  the  Awarding 


Official  that  the  project  be  (a)  approved 
for  support  from  currently  available 
funds  or  (b)  declined  due  to  insufficient 
funds  or  imfavorable  review.  USDA 
reserves  the  right  to  negotiate  with  the 
Project  Director  and/or  the  submitting 
entity  regarding  project  revisions  (e.g., 
reductions  in  scope  of  work),  funding 
level,  or  period  of  support  prior  to 
recommending  any  project  for  funding. 
A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn]  will  be 
retained  by  USDA  for  one  year,  and 
remaining  copies  will  be  destroyed. 

SUPPt^MENTARY  INFORUATKM: 

(a)  Programmatic  Contact 

For  additional  information  on  the 
program,  please  contact:  Dr.  Ted  Maher, 
U.S.  Department  of  Agriculture, 
Extension  Service,  14th  &  Independence 
Avenue,  SW.,  Room  3901-South 
Building,  Washington,  DC  20250-0900. 
(202)720-7185    . 

(b)  Paperwork  Reduction 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  of  this  notice,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  and  5  CFR  part 
1320.  Public  reporting  burden  for  the 
information  collections  contained  in 
this  notice  is  estimated  to  be  4  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  any  comments  on 
this  notice  to  tbe  Department  of 
Agriculture,  Clearance  Officer,  OIRM, 
nn.  404-W,  Washington.  DC  20250;  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(0MB  document  No.  05270011), 
Washington.  DC  20503. 

(c)  Grant  Awards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  solicitation  and  application 
guidelines. 

The  date  specified  by  the  awarding 
official  as  the  beginning  of  the  project 
period  shall  be  not  later  than  September 
30,  1993. 

All  funds  granted  undar  the  Program 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  terms  and 


conditions  of  any  resulting  award,  the 
applicable  Federal  cost  principles,  and 
the  Department's  Federal  assistance 
regulations. 

(d)  Obligation  of  the  Federal 
Government 

Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

(e)  Other  Applicable  Federal  Statutes 
and  Regulations  that  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  or  grants  awarded 
under  the  Program.  These  include,  but 
are  not  limited  to  the  following: 
7  CFR  part  IB— USDA  Implementation 
of  the  National  Environmental  Policy 
Act; 
7  CFR  part  3 — USDA  implementation  of 
0MB  Circular  A-129  regarding  debt 
collection; 
7  CFR  part  1.1— USDA  implementation 

of  the  Freedom  of  Information  Act; 
7  CFR  part  15.  Subpart  A— USDA 
implementation  of  title  VI  of  the  Qvil 
Ri^ts  Act  of  1964; 
7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  0MB  directives  (i.e., 
Circular  Nos.  A-110.  A-21.  and  A- 
122)  and  incorporating  provisions  of 
31  U.S.C.  6301-6308  (formeriy.  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Pub.  L.  95- , 
224),  as  well  as  general  policy 
requirements  applicable  to  recipients 
of  Departmental  financial  assistance; 
7  CFR  part  3016— USDA  Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments; 
7  CFR  part  3017,  as  amended— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 
7  CFR  part  3018— USDA 
implementation  of  New  Restrictions 
on  Lobbying  Imposes  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans; 
29  U.S.C.  794.  section  504— 
Rehabilitation  Act  of  1973.  and  7  CFR 
part  15B  (USDA  implementation  of 
the  statute),  prohibiting 
discrimination  based  upon  physical 
or  mental  handicap  in  Federally 
assisted  programs;  and 
35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of 


small  business  films  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assisted 
programs  (implementing  regulations 
are  contained  in  37  CFR  part  401). 
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Done  at  Washington.  DC.  on  March  19. 
1993. 

Myron  D.  lohatnid, 

Administiator,  Extension  Service. 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6559  of  May  7,  1993 

Mother's  Day,  1993 


By  the  President  of  the  United  States  of  America    " 
A  Proclamation 

For  more  than  half  a  century,  Americans  have  celebrated  Mother's  Day 
on  the  second  Sunday  in  May.  On  this  day.  we  honor  our  mothers  and 
reflect  on  the  many  hours  of  love  and  care  they  have  devoted  to  our  lives. 

Mothers  are  the  cornerstone  of  our  communities.  As  caregivers,  community 
activists,  teachers,  leaders,  and  business  professionals,  they  serve  as  role 
models  and  inspirations  for  our  achievements.  Their  tireless  devotion  to 
the  family  nourishes  us  as  individuals  and  enriches  our  Nation. 

Throughout  life,  a  mother  is  a  teacher,  a  nurturer,  a  supporter,  and  a  source 
of  strength.  Our  mothers  instill  in  us  strong  values  and  the  confidence 
to  dream  big  dreams.  With  their  encouragement  and  support,  we  can  pursue 
our  dreams  and  make  them  come  true. 

Mothers  enrich  our  lives  in  so  many  ways.  Whether  biological,  foster,  or 
adoptive,  a  mother  holds  an  enduring  place  in  our  hearts:  a  mother's  love 
transcends  all  differences  and  divisions.  We  admire  the  energy,  strength, 
and  conviction  of  our  mothers,  and  we  honor  their  dedication  to  helping 
others.  As  we  celebrate  Mother's  Day,  let  us  cherish  their  gifts  of  selflessness 
and  love. 

In  recognition  of  the  contributions  of  all  mothers  to  their  children  and 
to  the  Nation,  the  Congress,  by  a  joint  resolution  approved  May  8.  1914 
(38  Stat.  770).  has  designated  the  second  Sunday  in  May  each  year  as 
"Mother's  Day"  and  requested  the  President  to  call  for  its  appropriate  observ- 
ance. 

i>raw.  THEREFORE.  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  request  that  Sunday.  May  9.  1993.  be  observed  as 
Mother's  Day.  I  direct  Government  officials  to  display  the  flag  of  the  United 
States  on  all  Federal  Government  buildings,  and  I  urge  all  citizens  to  display 
the  flag  at  their  homes  and  other  suitable  places  on  that  day. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventh  day 
of  May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


|FR  Doc  93-11319 
Filed  5-10-93:  9.24  am) 
Billing  code  3195-01-P 


\)^^KyXJfJMi^^t^M^^ 


/OL 


ISS 


9  93 


JMI 


IFF 
Fil< 
BUI 


Federal  Register  /  Vol.  58.  No.  69  /  Tuesday,  May  11,  1993  /  PresidenUal  Documents  27919 


Presidential  Documents 


Proclamation  6560  of  May  7,  1993 

Be  Kind  to  Animals  and  National  Pet  Week,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  history,  animals  have  played  an  important  part  in  our  lives. 
In  colonial  times,  we  relied  on  animals  to  carry  us  and  our  belongings 
over  great  distances  to  our  frontier  homesteads.  When  we  arrived,  they 
worked  with  us,  sustained  us,  and  helped  us  earn  a  living.  Today,  animals 
still  help  us  in  our  economic  lives,  but  they  have  taken  on  a  greater  role 
as  our  guardians  and  companions. 

We  celebrate  this  week  in  order  to  remember  the  many  ways  that  animals 
help  us.  By  serving  as  guides,  animals  aid  the  blind.  As  lookouts  and 
detectives,  animals  assist  in  our  miUtary,  customs,  and  law  enforcement 
efforts.  As  friends  and  companions,  pets  befriend  our  children,  ease  the 
loneliness  of  the  elderly  and  the  ill,  and  entertain  our  families  in  our 
daily  Uves.  We  also  salute  the  veterinary  professionals  and  animal  protection 
organizations  that  help  us  provide  food,  shelter,  and  medical  care  for  animals 
and  pets. 

Together  with  all  the  creatures  of  the  world,  human  beings  are  a  part 
of  nature.  Just  as  we  must  respect  our  enviroiunent,  we  must  treat  animals 
kindly.  In  recognition  of  this,  the  Congress,  by  Pubhc  Law  102-504,  has 
designated  the  week  of  May  2  through  May  8,  1993,  as  "Be  Kind  to  Animals 
and  National  Pet  Week"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  May  2  through  May  8,  1993. 
as  Be  Kind  to  Animals  and  National  Pet  Week.  I  urge  the  people  of  the 
United  States  to  observe  this  week  with  the  appropriate  ceremonies  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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The  Office  of  the  Federal  Register. 
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system  and  the  public's  role  in  the  development  of 
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2.  The  relationship  between  the  Federal  Register  and  Code  of 
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There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
WHEN:  June  15  at  9:00  am 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 

NW,  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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1-800-347-1997 


RESERVATIONS: 


Phaled  oa  recycled  paper  contaioinf  100%  pott  consumer  wute 


Ill 


Contents 


Agrlcuttur*  DepartiiMnt 

See  Forest  Service 

Children  and  FamiliM  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
[Jhild  abuse  and  neglect  prevention  and  treatment 

research  and  demonstration  priorities  (1993  FY), 

28021 

Civil  RIghU  Commission 

NOnCES 

Meetings;  State  advisory  committees: 

Arkansas,  27994 

Idaho,  27994 

Coast  Guard 

RULES 

Drawbridge  operations: 

Illinois.  27933 
PROPOSED  RULES 

Ports  and  waterways  safety: 

Lower  Hudson  River,  NJ  and  NY,  27969 

Macy's  1993  Fourth  of  July  Fireworics;  safety  zone.  27970 
NOTKES 

Environmental  statements;  availability,  etc.: 
Long  Beach,  CA,  28087 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Tradir>g  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Agricultural  Advisory  Committee,  27998 
Meetings;  Sunshine  Act,  28092 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  opfKjrtunities  for  low-income  individuals  proeram, 
28310 

Defense  Department 

See  Navy  Department 

NOTICES 

Meetings: 
Defense  Systems  Management  College  Board  of  Visitors 
27999 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Constant.  Fred  G..  M.D..  28038 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc. 
Braille  training  program.  27999 


Fedard  Regifter 
Vol.  58.  No.  90 

Wednesday,  May  12.  1993 


Distance  learning  through  telecommunications  proeram. 

28000 
Individuals  with  disabilities — 
Parent  information  and  training  programs,  28001 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Douglas  Aircraft  Co..  28040 
Applications,  hearings,  determinations,  etc.: 

Kearney  &  Trecker  Corp.,  28041 

Pennsylvania  Optical  Co.,  28041 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

28039 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office.  Energy  Department 

rtOTfCcS 

Atomic  energy  agreements;  subsequent  arrangements.  28009 
Grant  and  cooperative  agreement  awards: 
Western  Interstate  Energy  Board,  28001 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa.  27939 
New  Mexico,  27937 
Toxic  substances: 
Significant  new  uses — 
Alkali  metal  nitrites,  27940 

PROPOSED  RULES 

Air  programs: 
Stratospheric  ozone  protection — 
Ozone-depleting  chemicals;  substitutes  evaluation  and 
regulation  and  significant  new  alternatives  policy 
program,  28094 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  27971 
Pesticides;  tolerances  In  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Trimethylolprop>ane.  etc..  27974 
Vinyl  acetate-allyl  acetate-monomethyl  maleate 
copolymer,  etc.,  27973 
Toxic  substances: 
Significant  new  uses — 

2.3.5,6,-tetrachloro-2,5-cyclohexadiene-l,4-dione,  27980 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Lower  Chesapeake  Bay,  VA,  27976 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  28014 
Meetings: 
Technical  Bases  for  Yucca  Mountain  Standards 
Committee.  28016 


IV 


Federal  Register  /  Vol.  58,  No.  90  /  Wednesday.  May  12.  1993  /  Contents 


Pesticide  programs: 

Ciba-Geigy  Corp. — 
Nonindigenous  microbial  pesticide;  field  test,  28018 
Pesticides:  emergency  exemptions,  etc.: 

Mancozeb,  28017 

Export  Admlnietration  BurMu 

RUCES 

Export  licensing: 
Foreign  availability  determinations — 
General  license  GFW  eligibility  for  voice  band 
modems,  etc.,  27930 

Family  Support  Admlnlatratlon 

See  Community  Services  Office 

Farm  Credit  Adminiatration 

RULES 

Farm  credit  system: 
Disclosure  to  shareholders — 
Quarterly  reports  certiBcation,  27922 

Federal  Aviation  Adminiatration 

RULES 

Airworthiness  directives: 

Airbus  Industrie,  27923.  27924 

Boeing,  27927 

Short  Brothers.  PLC,  27928 
PROf>OSE0  RULES 
Airworthiness  directives: 

Aerospatiale,  27954 

British  Aerospace,  27955 

Fairchild.  27957 
Rulemaking  petitions:  summary  and  disposition,  27953 

NOTICES 

Exemption  petitions:  summary  and  disposition,  28088 

Meetings: 
Aviation  Rulemaking  Advisory  Committee,  28089 
Research,  Engineering  and  Envelopment  Advisory 
Committee.  28089.  28090 

Federal  Communicationa  Commiaaion 

RULES 

Radio  broadcasting: 

AM  broadcast  stations — 
Technical  assistance  criteria,  27944 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  28018 
Public  safety  radio  communications  plans: 

Kentucky.  28018 

Minnesota.  28019 

Missouri,  28019 

Federal  Depoalt  Inauranca  Corporation 

RULES 

Truth  in  Savings  (Regulation  DD): 
Advertisements  soliciting  deposits  by  State  nonmember 
banks;  section  removed.  27921 

NOTICES 

Deposits;  advertising  of  interest  and  dividends:  policy 

statement  withdrawn.  28019 
Meetings;  Sunshine  Act.  28092 

Federal  Emergency  Manaflemant  Agency 

NOTICES 

Disaster  and  emergency  areas: 
North  Carolina.  28020 


Oklahoma,  28020 
Federal  Energy  Regulatory  Commiaaion 

PROPOSED  RULES 

Electronic  Bulletin  Boards  Standards;  informal  conference, 

27959 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Pennsylvania  Power  &  Light  Co.  et  al.,  28002 
Natural  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al.,  28005 
Natura>  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Texas  Railroad  Commission,  28006 
Applications,  hearings,  determinations,  etc.: 

AES  San  Nicolas,  S.A.,  28007 

Central  Termica  San  Nicolas,  S.A.,  28007 

Citizens  Power  &  Light  Corp.,  28007 

Consolidated  Edison  Co.  of  New  York,  Inc..  28007 

KN  Wattenberg  Transmission  Limited  Liability  Co.,  28008 

Mechanicville  Corp.,  28008 

Northern  States  Power  Co..  28008 

Northwest  Pipehne  Corp.,  28008 

Potomac  Electric  Power  Co.  et  al.,  28008 

Tennessee  Gas  Pipeline  Co.,  28009 

Wisconsin  Electric  Power  Co.,  28009 

Wisconsin  River  Power  Co..  28009 

Federal  IMarltlme  Commiaaion 

NOTICES 

Agreements  filed,  etc..  28021 

nnanciai  Mlanagement  Service 

See  Fiscal  Service 

Fiacal  Service 

NOTICES 

Surety  companies  acceptable  Federal  bonds: 
Covenant  Mutual  Insurance  Co..  28090 

Flah  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Findings  on  petitions,  etc..  27986 
NOTICES 
Endangered  and  threatened  species: 

Candidate  categories  relative  to  petition  findings;  pK>licy, 
28034 

Food  and  Drug  Adminiatration 

RULES 

Food  for  human  consumption: 
Food  labeling — 
Misleading  containers;  nonfunctional  slack-fill.  27932 
PROPOSED  RULES 
GRAS  or  prior-sanctioned  ingredients: 

Gelatin,  27959 
Human  drugs: 
Sunscreen  drug  products  (OTC);  tentative  final 
monograph,  28194 

Foreign  Claima  Settlement  Commiaaion 

NOTICES 

Meetings;  Sunshine  Act,  28092 


Federal  Register  /  Vol.  58,  No.  90  /  Wednesday.  May  12,  1993  /  Contents 


Foreet  Service 

NOTICES 

Appeal  exemptions;  timber  sales: 

Cherokee  National  Forest,  TN,  27991 
Boundary  establishment,  descriptions,  etc.: 

Apalachicola  National  Forest,  FL,  27992 
Environmental  statements;  availability,  etc.: 

Gallatin  National  Forest,  MT,  27992 

Payette  National  Forest,  ED,  27994 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Community  Services  Office 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Social  Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  and  migrant  health  centers;  planning, 
I    establishment,  and  expansion,  28027 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures:  implementation,  28009 

Housing  and  Urtian  Development  Department 

PROPOSED  RULES 
Public  and  Indian  housing: 
Choice  in  public  housing  management  program,  27964 

Interior  Department 

See  Fish  and  WildUfe  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Steel  products  from  Korea,  27995 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Dynamic  random  access  memories  of  one  megabit  and 

above  from  Korea,  28036 
In-line  roller  skates  with  ventilated  boots  and  apwrture 

plugs  and  component  parts,  28036 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Recyclable  commodities,  railroad  rates;  exemptions, 
27951 
NOTJCES 

Motor  and  water  carriers: 

Finance  applications,  28036 
Railroad  operation,  acquisition,  construction,  etc.: 

Pioneer  Valley  Ilailroad  Co.,  Inc..  28037 
Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co.,  28037 

Justice  Department 

See  Drug  Enforcement  Administration 


See  Foreign  Claims  Settlement  Commission 

NOTICES 

Pollution  control;  consent  judgments: 
Elf  Atochem  North  America,  Inc.,  28038 
Puerto  Rico  Industrial  Development  Co..  28037 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Labor-Management  Standards  Office 
See  Mine  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Labor-Management  Standards  Office 

RULES 

Labor  organization  annual  financial  reports;  and  small  labor 
organizations;  abbreviated  annual  financial  reports, 
28304 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Nevada.  28032 

Utah, 28033 
Recreation  management  restrictions,  etc.: 

Headwaters  Resource  Area,  MT;  fee  imposition,  28032 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  28035 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  safety  standard  modifications;  summary  of 
affirmative  decisions,  28041 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  28092 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

National  Environmental  Policy  Act;  implementation,  27967 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 
POSIX;  portable  operating  system  interface  for  computer 
environments;  revision,  27995 

National  Institutes  of  Health 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Reckitt  &  Colman  Pharmaceuticals.  Inc..  28031 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Summer  flounder.  27987 

NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
ARCO  Alaska.  Inc..  27998 

Navy  Department 

NOTICES 

Environmental  statements:  availability,  etc.: 
Long  Beach  Naval  Hospital,  CA;  proposed  disposal  and 
reuse.  27999 


VI 


Federal  Register  /  Vol.  58.  No.  90  /  Wednesday.  May  12.  1993  /  Contents 


Nuclear  Regulatory  Commfsalon 

PROPOSED  RULES 

Safety  regulations,  amendments;  meeting.  27953 
NOTICES 

Operating  licenses,  amendments:  no  significant  hazards 
considerations;  biweekly  notices,  28050 

Pension  and  Welfere  Beneflta  Adminlatratlon 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Penn  Centr«l  Corp.  Master  Trust  et  al..  28043 

Public  Healtti  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Heehh 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Valley  Project,  CA;  water  service  contracts  to  El 
Dorado  County  Water  Agency.  28034 

Securities  and  Exchange  Commission 

NOTKES 

Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
Government  Securities  Clearing  Corp.,  28075 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  hic,  28071.  28073 
Delta  Government  Options  Corp..  28076 
Midwest  Stock  Exchange.  Inc.,  28077 
National  Association  of  Securities  Dealers,  Inc.,  28079 

Applications,  hearings,  determinations,  etc.: 
American  Investors  Growth  Fund,  Inc.,  28081 
American  Investors  Income  Fund,  Inc..  28082 
American  Investors  Money  Fund,  Inc..  28081 
Dean  Witter  American  Value  Fund  et  al.,  28083 
Great  Hall  Investment  Funds,  Inc.,  et  al.,  28085 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
California,  28086 
New  York,  28086 
Oregon  et  al.,  28087 

Social  Security  Administration 

NOTKES 

Organization,  fur.ctions.  and  authority  delegations,  28032 
Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RUL£S 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Colorado.  27967 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

NOTICES 

Aviation  proceedings: 
Ceitificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits:  weekly  applications, 

28087 

Treasury  Department 

See  Fiscal  Service 
NOTICES 

Boycotts,  international: 
Countries  requiring  cooperation:  list,  28090 

United  States  Information  Agency 

NOTICES 
Meetings: 
Public  Diplomacy.  U.S.  Advisory  Commission,  28090 

Veterans  Affaire  Department 

RULES 

Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice,  27934 


Separate  Parts  In  This  Issue 

PartU 

Environmental  Protection  Agency,  28093 

Part  III 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  28193 

Partly 

Department  of  Labor,  Labor-Management  Standards  Office. 
28303 

PartV 

Department  of  Health  and  Human  Services.  Community 
Services  Office.  28309 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-092a 


Federal  Register  /  Vol.  58,  No.  90  /  Wednesday.  May  12.  1993  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumuiatfve  list  o(  the  parts  affected  thia  month  can  f  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


10  CFR 


20 27953 

21 27953 

31 27953 

3* .27953 

35 .27953 

61 27953 

12  CFR 

329 .27921 

620 27922 

14  CFR 

39  (4  documents) 27923, 

27924,27927.27928 
Propoawl  Ru4m: 

Ch.  1 27953 

39  (3  documents) 27954, 

27955,27957 

15  CFR 

799 27930 

18  CFR 
Proe<M«l  Rutos: 

284 27959 

21  CFR 

100 27932 

PropoMd  RuIm: 

182 27959 

184 27959 

352 28194 

700 28194 

740 28194 

24  CFR 
PropoMdRutM: 

909 .-...27964 

25  CFR 
Propo— d  RuIm: 

518 27967 

29  CFR 

402 28304 

403 28304 

30  CFR 
PropoMdRulM: 

906 27967 

33  CFR 

117 27933 

rVopo— d  RuIm: 

165  (2  documents) 27969, 

27970 
38  CFR 

20 27934 

40  CFR 

52  (2  documents) 27937, 

27939 
721 27940 

PropoMdRulM: 

52 27971 

82 28094 

180  (2  documents) 27973, 

27974 

228 27976 

721 27980 

47  CFR 

2 27944 

73 „....27944 

49  CFR 

1038 27951 

1145 .27951 

50  CFR 
PropoMd  RuIm: 

17 27986 

625- __ 27987 


/OL 


ISS 
90 


9  93 


IMI 


com 

are 

501 

Th« 
the  '■ 
new 
REC 


FCC 
COI 

12  < 

RIN 
Inte 

AGEl 

Cor] 

Acn 

SUMI 
FDK 
inte 
sect: 
sol!( 
ban) 
beer 
byt] 
Rese 
to  in 
Trul 
EFFE 

FOR 

Marl 
Divi 
Was 

SUPF 

Pap( 

Nc 
purs 
Pape 
3501 
rule, 
been 
Mani 

Regu 

Pu 
Regu 
354. 
woul 
a  sub 
The  I 
whic 
repoi 
requi 


27921 


Rules  and  Regulations 


Fwknl  Kagistar 

Vol.  58.  No.  90 

WediMKUy.  May  12,  1993 


TMs  section  of  th«  FEDERAL  REGISTER 
contains  regulatofy  documents  having  general 
applicability  and  legal  effect  most  of  wtiteti 
ana  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  v»hlch  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguiatkyw  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  329 

RIN  3064-AA67 
interest  on  Deposits 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Directors  of  the 
FDIC  is  amending  its  regulations  on 
interest  on  deposits  by  removing  the 
section  pertaining  to  advertisements 
soliciting  deposits  by  state  nonmember 
banks.  The  section  being  removed  has 
been  superseded  by  regulations  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  on  September  21, 1992, 
to  implement  the  requirements  of  the 
Truth  in  Savings  Act. 

EFTICnVE  DATE:  June  21,  1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  A.  Mellon,  Attorney,  Legal 
Division,  FDIC.  550  17th  St.,  NW.. 
Washington,  DC  20429,  (202)  898-3854. 

SUPf>LEMENTARY  JNFORMATUN: 

Paperwrork  Reduction  Act 

^4o  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  In  the  final 
rule.  Consequently,  no  information  has 
been  submitted  to  the  OfHce  of 
Management  and  Budget  for  review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C.  601  et  seq.),  the  final  rule 
would  not  have  a  significant  Impact  on 
a  substantial  number  of  small  entities. 
The  final  rule  is  a  technical  amendment 
which  imposes  no  recordkeeping, 
reporting  or  other  compliance 
requirements  on  small  entities. 


Discussion 

Section  329.3  of  the  FDIC's 
regulations  pertains  to  advertisements  of 
insured  state  nonmember  banks  that 
solicit  deposits.  It  requires  that  the 
interest  rates  listed  in  sych 
advertisements  be  stated  in  terms  of 
simple  interest.  If  a  percentage  yield 
achieved  by  compounding  interest  over 
a  year  is  stated  In  an  advertisement,  the 
annual  rate  of  simple  interest  must  also 
be  stated.  Percentage  yields  based  on 
periods  In  excess  of  a  year  may  not  be 
used  In  advertisements.  Time  and 
amount  requirements  must  be  stated 
clearly  and  conspicuously. 
Advertisements  may  not  be  inaccurate 
or  misleading  nor  may  they  use  the  term 
"profit".  Persons  who  solicit  deposits 
on  the  behalf  of  insured  nonmember 
banks  are  bound  by  the  rules  of  %  329.3. 
If  a  penalty  will  be  imposed  for 
withdrawal  of  a  deposit  prior  to  its 
maturity,  advertisements  for  such 
deposits  must  clearly  and 
conspicuously  state  that  such 
withdrawal  will  result  In  a  substantial 
penalty. 

The  Truth  In  Savings  Act  (the  TISA) 
(12  U.S.C.  4301  et  seq.,  contained  In  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991.  Public  Law 
102-242, 105  Stat.  2236)  was  enacted  In 
December  1991.  The  TISA  requires 
depyository  institutions  to  disclose  fees, 
interest  rates  and  other  deposit  account 
terms  to  consumers.  It  imposes 
restrictions  on  advertisements  by 
depository  institutions  that  solicit 
deposits.  The  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board  of 
Governors)  is  given  responsibility  under 
the  TISA  to  prescribe  regulations  that 
apply  to  all  depository  institutions. 

The  Board  of  Governors  issued 
Regulation  OD,  12  CFR  part  230,  to 
Implement  the  TISA  on  September  21, 

1992.  57  FR  43337,  September  21, 1992. 
Amendments  to  Regulation  DD  were 
subsequently  issued  to  incorporate 
minor  changes  to  the  regulation,  to 
provide  guidance  on  issues  raised  by 
depository  institutions  since  publication 
of  the  final  regulation,  and  to  reflect 
changes  made  to  the  TISA  by  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550.  106  Stat. 
3672).  58  FR  15077,  March  19, 1993. 
The  regulations  are  effective  on  June  21, 

1993.  12  CFR  230.2(a). 
Regulation  DD's  general  advertising 

requirements  meet  or  exceed  the 


requirements  set  forth  In  §  329.3  for 
advertisements  soliciting  deposits  by 
state  nonmember  banks.  For  example, 
both  regulations  bar  the  use  of  the  term 
"profit"  and  misleading  or  inaccurate 
statements  in  advertisements  that  solicit 
deposits.  Compare  Id.  §  230.8(a)  with  Id. 
S  329.3(e)  and  (f).  Both  regulations  apply 
the  advertising  rules  to  anyone 
advertising  on  behalf  of  depository 
institutions.  Compare  id.  S  230.1(c)  with 
Id.  S  329.3. 

Regulation  DD  goes  beyond  §  329.3  In 
precisely  specifying  the  terminology 
and  methods  of  calculation  that  must  be 
used  for  the  rate  of  return  and  other 
terms  of  an  account  In  advertisements 
that  solicit  deposits.  For  example. 
Regulation  DD  says  that  accounts  may 
not  be  advertised  as  "free"  if 
maintenance  or  activity  fees  may  be 
charged,  a  provision  which  §  329.3 
lacks.  Id.  §  230.8(a).  Regulation  DD 
requires  disclosure  of  minimum 
balances  and  minimum  opening 
deposits,  a  statement  that  fees  can 
reduce  the  earnings  on  an  account,  and 
a  statement  that  rates  on  variable-rate 
accounts  are  subject  to  change — all 
matters  that  §  329.3  does  not  cover.  Id. 
§  230.8(c).  RegulaUon  DD  specifies  how 
a  bonus  (a  premium,  gift  or  award  worth 
more  than  $10  which  is  used  to  attract 
deposits)  must  be  advertised,  a  topic 
which  §  329.3  does  not  address.  Id. 
§  230.8(d). 

In  one  minor  respect,  §  329.3  appears 
to  establish  a  more  stringent 
requirement  than  Regulation  DD. 
Section  329.3  says  that,  if  an  Institution 
imposes  an  early-withdrawal 
requirement  with  respect  to  a  time 
deposit,  any  advertisement  relating  to 
interest  paid  on  the  deposit  must 
contain  a  "clear  and  conspicuous 
statement"  that  a  "substantial  penalty" 
will  be  imposed  in  the  event  of  early 
withdrawal.  By  contrast.  Regulation  DD 
only  requires  "a  statement  that  a  penalty 
will  or  may  be  imposed  for  early 
withdrawal."  Compare  id. 
§  230.8(c)(6)(ii)  with  id.  §  329.3(h).  The 
FDIC  considers,  however,  that  the 
statement  required  under  Regulation  DD 
is  adequate  to  protect  the  public  Interest 
in  consumer  protection,  and  accordingly 
that  §  329.3(h)  is  no  longer  needed. 

The  FDIC  has  concluded  that,  once 
effective.  Regulation  DD  will  supersede 
the  FDICs  regulation  concerning  the 
advertisement  of  deposits  at  id.  §  329.3. 
The  FDIC  therefore  amends  part  329  to 
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remove  §  329.3  upon  the  effective  date 
of  Regulation  DD  (Jime  21. 1993).  Since 
this  is  a  purely  technical  amendment  to 
remove  a  superseded  regulation,  notice 
and  comment  are  unnecessary.  See 
section  553(b)(B)  of  the  Administrative 
Procedure  Act,  12  U.S.C.  553(b)(B). 

List  of  Subjecto  in  12  CFR  Part  329 

Advertising,  Banks,  banking,  Interest 
rates. 

For  the  reasons  stated  above,  the 
Board  of  Directors  of  the  FDIC  amends 
Part  329,  subchapter  B,  chapter  III  of 
title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  part  329 
continues  to  read  as  follows: 

Anihority:  12  U.S.C  1819, 1828(g)  and 
1832a. 

1329.3    [Removed] 

2.  Section  329.3  is  removed. 


By  order  of  the  Board  of  Directors. 

[)ated  at  Washington.  DC,  this  4th  day  of 
May.  1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feidman, 
Deputy  Executive  Secretary. 
(FR  Doc.  93-11155  Filed  5-11-93;  8:45  am] 
BILLMa  cooc  f714-ei-P 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  620 

roN3052-AB40 

DIscioeur*  to  Sharahoktors 

AGENCY:  Farm  Credit  Administration. 
ACTKM:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  by  the  FCA 
Board  (Board),  adopts  a  final  rule 
amending  its  regulations  to  expand  the 
options  available  to  Farm  Credit  System 
(PCS)  institutions  to  comply  with  the 
requirements  of  the  directors' 
certification  pertaining  to  quarterly 
reports.  The  proposed  rule  was 
published  for  comment  on  January  12, 
1993  (58  FR  3872).  The  amendments  to 
the  regulations  require  certification  by 
at  least  one  of  the  following  directors  of 
the  board  of  a  filing  institution  on  behalf 
of  the  entire  board  of  the  institution: 
The  chairperson  of  the  board;  the 
chairperson  of  the  audit  committee;  or 
a  director  designated  by  the  chairperson 
of  the  board.  After  formal  board  action 
authorizing  the  designation,  other  board 
members  of  the  institution  may 
continue,  but  are  no  longer  required,  to 
certify  quarterly  reports  or  notices  that 
no  significant  events  have  occurred 
since  the  previous  quarter. 


EFFECTIVE  DATE:  The  regulation  shall 
become  effective  upon  expiration  of  30 
days  after  this  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tong-Ching  Chang,  Staff  Accountant, 
Technical  and  Operations  Division, 
Office  of  Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090,  (703)  883-4483,  TDD 
(703) 883-4444,  or 
William  L  Larsen,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  In 
connection  with  amendments  to  part 
620,  Disclosing  to  Shareholders, 
undertaken  to  implement  the  1987 
amendments  (Pub.  L.  100-233)  to  the 
Farm  Credit  Act  of  1971  (1971  Act),  12 
U.S.C.  2001-2279bb-6,  the  FCA 
amended  §  620.2(b)(3)  to  require  each 
member  of  the  board  of  an  PCS 
institution  to  certify  quarterly  reports 
filed  with  the  FCA  within  45  days  after 
the  end  of  each  reporting  quarter.  See  56 
FR  29412  (June  27, 1991).  After  the 
amended  regulations  became  effective 
on  September  10, 1991,  the  FCA 
received  letters  from  several  PCS 
institutions  indicating  that  the 
requirement  of  §  620.2(b)(3)  that  each 
director  certify  the  quarterly  report  is 
burdensome  and  makes  it  difficult  for 
them  to  meet  their  quarterly  report  filing 
date.  These  institutions  stated  that  due 
to  the  frequency  and  timing  of  their 
board  meetings  and  the  geographic 
dispersion  of  board  members,  directors 
do  not  have  enough  time  to  certify 
quarterly  reports  and  still  file  the 
reports  by  the  due  dates  required  by  the 
regulations. 

To  resolve  these  logistical  and  timing 
problems  in  the  certification  of  quarterly 
reports,  the  FCA  proposed  to  amend 
§  620.2(b)(3)  by  expanding  the  options 
available  to  institutions  to  comply  with 
the  quarterly  report  director  certification 
requirements.  The  proposed  amendment 
would  require  quarterly  reports  filed 
with  the  FCA  to  be  certified  by,  at  a 
minimum,  one  of  the  following  directors 
on  behalf  of  the  entire  board  of  the  filing 
institution:  (1)  The  chairperson  of  the 
board;  (2)  the  chairperson  of  the  audit 
committee;  or  (3)  a  board  member 
designated  by  the  chairperson  of  the 
board.  Other  directors  of  the  filing 
institution  would  no  longer  be  required 
to  certify  the  quarterly  reports  filed  with 
the  FCA. 


Under  proposed  §  620.2(b)(3)(i). 
individual  directors  may  continue  to 
certify  quarterly  reports  if  they  so 
choose,  or,  by  formal  board  action,  they 
may  designate  one  or  more  directors  to 
certify  quarterly  reports  on  behalf  of 
other  nonsigning  members  of  the  board. 
This  could  eliminate  the  need  for  each 
director  to  certify  quarterly  reports. 

The  comment  period  for  the  proposed 
amendments  to  §  620.2(b)(3)  closed  on 
February  11, 1993.  The  FCA  received 
four  letters  commenting  on  the 
proposed  regulations.  Two  PCS 
institutions  within  the  Farm  Credit 
Districts  of  Omaha  and  Columbia 
expressed  their  strong  support  for  the 
proposed  amendments  and  urged  their 
adoption  as  proposed. 

Tne  Farm  Credit  Bank  of  Baltimore 
and  the  Farm  Credit  Coimcil,  on  behalf 
of  its  membership,  also  commented  in 
support  of  the  proposed  regulations,  but 
suggested  that  a  similar  change  be  made 
to  §  620.10(e)(3),  which  applies  only  to 
PCS  banks.  Under  $  620.10(e)(3),  for  a 
given  reporting  quarter,  if  a  majority  of 
the  board  of  directors  of  an  PCS  bank 
certifies  to  the  FCA  that  no  significant 
events  have  occurred  that  are  Ukely  to 
have  a  material  impact  on  the  bank's 
related  associations  that  are  direct 
lenders  or  that  no  significant  events 
which  occurred  during  the  preceding 
quarters  continue  to  materially  affect  the 
related  associations,  the  bank  can  elect 
not  to  distribute  its  quarterly  report  to 
shareholders  of  the  related  associations 
for  the  quarter.  The  commenters  believe 
that  the  considerations  applicable  to  the 
amendment  of  §  620.2(b)(3)  are  equally 
applicable  to  §620. 10(e)(3).  They 
suggested  that  if  a  single  director  can 
certify  to  the  accuracy  of  an  institution's 
quarterly  report  (as  the  proposed 
revision  to  §620. 2(b)(3)  would  allow), 
he/she  should  also  be  able  to  certify  on 
behalf  of  the  entire  board  that  no 
significant  events  have  occurred  since 
the  previous  quarter. 

Tne  FCA  concurs  that  considerations 
applicable  to  directors'  quarterly  report 
certification  under  §§  620.2(b)(3)  and 
620.10(e)(3)  are  similar  and  that  a 
corresponding  change  to  §  620.10(e)(3) 
would  alleviate  logistical  and  timing 
problems  currently  encountered  by  the 
banks  and  their  directors  in  certifying 
that  no  significant  events  have  occurred 
during  the  quarter.  The  FCA  also  notes 
that  under  §  620.10(f),  bank  quarterly 
reports  will  continue  to  be  available  on 
request  to  shareholders  of  related 
associations.  Therefore,  the  FCA  finds 
good  cause  to  include  amendments  to 
§  620.10(e)  in  the  final  rule 
corresponding  to  the  amendments  to 
§  620.2(b)(3).  Due  to  the  similar  nature 
of  these  amendments  as  discussed 
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above,  the  FXZA  finds  it  unnecessary  to 
seek  further  public  comment  on  these 
changes  from  the  proposed  rules.  See  5 
U.S.C  553(b)(B). 

In  response  to  the  comments  received 
and  based  on  its  consideration  of 
director  certification  issues,  the  Board 
adopts  the  proposed  amendments  to 
§  620.2(bU3}  along  with  amendments  to 
§  620.10(e)  as  described  above.  The 
Board  believes  that  report  certification 
helps  ensure  that  directors  maintain  the 
level  of  awareness  of  the  Institution's 
activities  and  financial  condition 
needed  to  carry  out  the  board  members' 
fiduciary  responsibility  as  directors. 
While  the  board  may  delegate  day-to- 
day operations  to  management,  it 
remains  responsible  for  ensuring  that 
the  institution  operates  within  the 
board's  prescribed  policies,  in 
complicmca  vith  applicable  laws  and 
regulations,  and  in  a  safe  and  sound 
manner.  The  designation  permitted  by 
these  amendments  to  §§  620.2(b)(3)  and 
620.10(e)(3)  does  not  relieve  directors  of 
the  need  to  be  informed  about  their 
institution's  activities  and  financial 
condition  or  of  their  accountability  for 
the  institution's  affairs. 

Whether  directors  certify  the 
institution's  periodic  reports  or  not,  all 
directors  are  responsible,  to  the  best  of 
their  knowledge  and  belief,  for  ensuring 
that  the  reports  are  true,  accurate, 
complete,  and  prepared  in  accordance 
with  applicable  laws  and  regulations. 
Accordingly,  the  boards  of  FCS 
institutions  should  have  policies  in 
place  to  ensure  timely  review  by  all 
directors  prior  to  filing  periodic  reports. 
Within  this  fi-amework  of  director 
responsibility,  these  new  regulations  are 
intended  to  alleviate  the  regulatory 
burden  of  FCS  institutions  and  their 
directors  without  compromising  the 
regulatory  concern  regarding  directors' 
accountability  embodied  in  the  current 
requirements  of  §§  620.2(b)(3)  and 
620.10(e)(3).  The  FCA  notes  that  the 
amendment  to  §  620.2(b)(3)  does  not 
alter  the  requirement  that  all  directors 
certify  axmual  reports. 

List  of  Subjects  in  12  CFR  Part  620 

Accounting,  Agriculture,  Banks. 
Banking,  Credit,  Organization  and 
functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  620  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 
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PART  620-OISCLOSURE  TO 
SHAREHOLDERS 

1.  The  authority  citation  for  part  620 
is  revised  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act;  12  US.C  2252,  2254, 
2279e8-U;  lec  424  of  Pub.  L  100-233. 101 
Stat  1568. 1656. 

Subpart  A— General 

2.  Section  620.2  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

I620J    Preparing  and  flUng  the  report*. 
•        •        •        •        • 

(b)*  •  * 

(3)(i)  For  each  quarterly  report  filed 
under  this  section,  each  member  of  the 
board  or,  at  a  minimum,  one  of  the 
following  board  members  formally 
designated  by  action  of  the  board  to 
certify  quarterly  reports  on  behalf  of 
individual  board  members:  The 
chairperson  of  the  board;  the 
chairperson  of  the  audit  committee;  or 
a  board  member  designated  by  the 
chairperson  of  the  board. 

(ii)  For  all  other  reports,  each  member 
of  the  board. 


Subpart  C— Ouarterty  Report  to 
Shareholdera 

3.  Section  620.10  is  amended  by 
revising  paragraph  (e)(3)  and  the 
concluding  text  of  paragraph  (e)  to  read 
as  follows: 

|e2aiO    Preparing  and  distrttMiting  the 
quarterly  report 

(e)»  •  • 

(3)  Each  member  of  the  board  or.  at  a 
minimum,  one  of  the  following  board 
members  formally  designated  by  action 
of  the  board  to  certify  on  behalf  of 
individual  board  members:  The 
chairperson  of  the  board;  the 
chairperson  of  the  audit  committee;  or 
a  board  member  designated  by  the 
chairperson  of  the  board. 

The  name  and  position  title  of  each 
person  signing  the  certification  shall  be 
typed  or  printed  beneath  his  or  her 
signature.  If  any  officer  or  any  member 
of  the  board  is  unable  to  or  refuses  to 
sign  the  certification,  the  bank  shall 
disclose  the  individual's  name  and 
position  title  and  the  reasons  such 
individual  is  unable  or  refuses  to  sign 
the  report.  If  a  majority  of  the  board  of 
directors  or  its  designee  is  unable  to  or 
refuses  to  sign  the  certification,  the  bank 
must  distribute  its  quarterly  report  to 
shareholders  of  related  direct  lender 
associations. 


Datsd:  May  4. 1M3. 
Cortia  M.  Anderton, 

Secretary.  Farm  Credit  Administration  Board. 
fFR  Doc  93-11148  Filed  5-11-93:  8:45  am) 
■NjjNOcooc  tnt-m-* 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  S2-MM-21S-AO;  Ainendmam 
3»-8563;  AO  93-08-15] 

Airworthiness  Directh^es;  Airbus 
Industrie  Model  A320  Series  Airpianea 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
modification  of  the  inner  rear  spar  web. 
This  amendment  is  prompted  by  reports 
indicating  that  cracking  was  found  in 
the  inner  rear  spar  web  during  fatigue 
testing.  The  actions  specified  by  this  AD 
are  intended  to  prevent  fatigue  cracking, 
which  may  lead  to  reduced  structural 
integrity  of  the  main  landing  gear. 
DATES:  Effective  June  11, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  1 1 , 
1993. 

AOOAESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  MFORMATION  CONTACT:  Greg 
Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  g805S-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPt^MENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A3  20  series  airplanes  was  published  in 
the  Federal  Registm-  on  January  6, 1993 
(58  FR  515).  That  action  proposed  to 
require  modification  of  the  iimer  rear 
spar  web. 
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Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  cottimenters  support  the 
proposed  rule. 

Cme  commenter.  Airbus  Industrie, 
requests  that  the  applicability  be  revised 
to  include  airplanes  having 
manufacturer's  serial  numbers  (MSN) 
009  through  017,  inclusive.  As 
proposed,  the  rule  would  only  be 
applicable  to  airplanes  having  MSN's 
003  through  008,  and  018  through  021. 
However,  Airbus  advises  that  the  eight 
airplanes  not  included  in  the  proposed 
applicabiUty  may  also  be  subject  to  the 
addressed  unsafe  condition.  "The  FAA 
conciu^,  and  has  revised  the 
applicability  of  the  final  rule  to  include 
these  additional  airplanes.  The  eight 
additional  airplanes  ciurently  are 
operated  by  non-U.S.  operators  under 
foreign  registry;  therefore,  they  are  not 
afiected  directly  by  this  AD  action. 
However,  the  FAA  considers  that  the 
revision  to  the  applicability  of  the  rule 
is  necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
these  subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Currently,  no  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
However,  should  one  of  the  affected 
airplanes  be  imported  and  placed  on  the 
U.S.  register,  it  would  take 
approximately  60  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  the  average  labor  cost 
would  be  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,300  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 


is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AnMncM] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

S3-08-1S  Airiwa  induatria:  Amendment  39- 
8563.  Docket  g2-NM-215-AD. 

Applicability:  Model  A320  series  airplanes, 
manufecturer's  serial  numbers  (MSN)  003 
through  008,  Inclusive,  and  DIG  through  021, 
inclusive;  certificated  in  aoy  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fotigue  cracking,  which  may 
lead  to  reduced  structural  integrity  of  the 
main  landing  gear,  accomplish  the  following: 

(a)  Prior  to  the  acomiulation  of  12,000 
landings,  or  within  500  landings  after  the 
efliective  date  of  this  AD,  whichever  occurs 
later,  modify  the  inner  rear  spar  web  in 
accordance  with  Airbus  Industrie  Service 
BuUeUn  A320-57-1004,  Revision  1,  dated 
September  24, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  InformaUon  concerning  tlie  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  firom  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-57-1004,  Revision  1,  dated 
September  24, 1992,  which  includes  the 
foUo%vlng  list  of  effective  pages: 


Page  No. 


1,  4,  12, 14-15, 
17-18,  20. 

2-3.5-11,  13, 
16,  19,  21- 
30. 


Revision 

level 
shown  on 

page 


Date  shown  on 
page 


Sept  24,  1992. 
July  9,  1991. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  l>e  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  Francs. 
Copies  may  Iw  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  8O0  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
June  11, 1993. 

Issued  in  Renton,  Washington,  on  April  26. 
1993. 

Dairell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  93-11210  Filed  5-11-93;  8:45  am) 
BNJJNO  COOC  4«10-t*-P 


14  CFR  Part  39 

[Docket  No.  93-NM-30-AD;  Amendment 
39-8561;  AD  93-08-13] 

Alrwofthiness  Directives;  Alrbu* 
Industrie  Model  A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

StMHIARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes.  This 
action  requires  inspections  of  the 
fuselage  skin  above  the  modified  lap 
joint  at  stringer  43  between  frames  37 
and  39,  and  measurement  and  repair  of 
any  damage  found.  This  amendment  is 
prompted  by  results  of  an  investigation 
of  significant  crack  damage  to  the 
fuselage  skin  on  two  Model  A300  series 
airplanets,  which  were  damaged 


IMI 
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accidentally  during  modification  of 
these  airplanes.  The  actions  specifled  in 
this  AD  are  intended  to  prevent  failure 
of  the  fuselage  skin,  which  could  result 
in  rapid  loss  of  cabin  pressure. 
DATES:  Effective  May  27, 1993. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  27, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  12,  1993. 

AODftESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transf)ort 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
30-AD,  1601  Llnd  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  6x)m  Airbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2140;  tax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  bidustrie  Model 
A300  series  airplanes.  The  DGAC 
advises  that  significant  crack  damage 
has  been  found  on  a  Model  A300  series 
aitplane.  The  reported  damage  was 
loibated  on  the  fuselage  skin  on  both 
sides  of  the  airplane,  approximately  120 
mm  (4.7  inches)  above  the  longitudinal 
lap  joint  at  stringer  43.  Visible  cracks 
were  270  mm  (10.6  inches)  in  length  on 
the  right-hand  side,  between  frames  37 
and  38,  and  170  mm  (6.7  inches)  in 
length  on  the  left-hand  side,  between 
frames  38  and  38.1.  Both  cracks,  which 
appeared  to  be  similar  in  nature,  ran 
straight  and  horizontal  and  were  located 
nearly  opposite  each  other. 

An  investigation  of  these  cracks  has 
confirmed  that  the  fuselage  skin  was 
damaged  accidentally  during  the 
installation  of  Airbus  Industrie 
Modification  No.  6699  in  accordance 
with  Airbus  Industrie  Service  Bulletin 
A3O0-53-216.  That  modification 
involves  replacing  the  skin  panels  in  the 


keel  doubler  area  of  sections  13  and  14. 
Scratches  and  notches  were  found  on 
the  skin  inner  face  between  frames  37 
and  39  (four  frame  bays),  where  the 
internal  wing  doubler  was  trimmed  to 
allow  the  installation  of  a  new  lower 
skin  panel.  The  damage  depth  was 
between  0.3  mm  (0.0118  inch)  and 
approximately  1  mm  (0.039  inch)  in  the 
area  where  the  cracks  went  through  the 
skin.  The  airplane  had  accumulated 
1,065  hours  time-in-service  and  351 
landings  since  modification. 

Subsequently.  Airbus  Industrie 
recommended  the  insp>ection  of  a 
second  airplane  from  the  same 
operator's  fleet.  The  second  airplane 
had  been  modified  one  month  earlier 
than  the  airplane  discussed  previously. 
The  inspection  of  the  second  airplane 
revealed  the  same  type  of  accidental 
damage  of  the  internal  skin  in  the  same 
area  as  that  of  the  first  airplane.  The 
scratches  and  notches  were  0.1  mm 
(0.0039  inch)  to  0.75  mm  (0.029  inch) 
deep  and  60  mm  (2.4  inches)  to  210  mm 
(8.3  inches)  long.  This  damage  was 
located  at  the  cut-line  of  the  internal 
wing  doubler. 

Preliminary  stress  and  fatigue 
calculations  have  shown  that  the 
accidental  damage  could  lead  to 
significant  crack  development.  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  the  fuselage  skin,  which  could 
result  in  rapid  loss  of  cabin  pressure. 

Airbus  Industrie  has  issued  All 
Operator  Telex  (AOT)  53-04,  dated 
January  20, 1993,  that  describes 
procedures  for  a  low-frequency  eddy 
,  current  inspection  from  outside  the 
fuselage  skin  above  the  modified  lap 
joint  at  stringer  43  (left-  and  right-hand) 
between  four  frame  bays  at  frames  37 
and  39  to  detect  damage;  repetitive 
detailed  visual  inspections  from  outside 
the  fuselage  skin,  and  repair  of  any 
cracks  found,  until  a  detailed  visual 
inspection  from  inside  the  fuselage  skin 
is  accomplished;  and  measurement  and 
repair  of  any  damage  found.  The  DGAC 
classified  this  AOT  as  mandatory  and 
issued  French  Airworthiness  Directive 
93-010-141(B),  dated  February  3.  1993. 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 


determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  ar« 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  mselage  skin, 
which  could  result  in  rapid  loss  of  cabin 
pressure.  This  AD  requires  a  low- 
frequencY  eddy  current  inspection  from 
outside  the  fuselage  skin  above  the 
modified  lap  joint  at  stringer  43  (lefl- 
and  right-hand)  between  frames  37  and 
39.  If  no  damage  is  found  as  a  result  of 
the  eddy  current  inspection,  this  AD 
requires  repetitive  detailed  visual 
inspections  from  outside  the  fuselage 
skin,  and  repair  of  any  cracks  found, 
until  a  detailed  visual  inspection  from 
inside  the  fuselage  skin  is 
accomplished.  If  damage  is  found  as  a 
result  of  the  eddy  current  inspection, 
this  AD  requires  a  detailed  visual 
inspection  from  inside  the  fuselage  skin. 
If  damage  is  found  as  a  result  of  any 
required  inspection,  that  damage  must 
be  measured.  If  the  damage  does  not 
exceed  certain  limits,  repetitive  detailed 
visual  inspections  from  outside  the 
fuselage  skin  are  required  until  repair  of 
the  damage  is  accomplished  If  the 
damage  does  exceed  specified  limits, 
this  AD  requires  immediate  repair  of  the 
affected  area.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
AOT  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  "ADDRESSES. "  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
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action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sutwtance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-30-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendnieiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 


of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritjn  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-00-13  Airiras  Indnttrie:  Amendment  39- 
8561.  Docket  93-NfM-30-AD. 

Applicability:  Model  A300  Mries  airplanes; 
MSN  003  through  MSN  107,  Inclusive; 
that  have  been  modified  in  accordance 
with  Airbus  Industrie  Service  Bulletin 
A300-53-216  (Airbus  Industrie 
Modification  No.  6699):  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  loss  of  cabin  pressure, 
accomplish  the  following: 

(a)  Within  50  landings  after  the  effective 
date  of  this  AD,  perform  a  low-frequency 
eddy  current  inspection  from  outside  the 
fuselage  skin  above  the  modified  lap  joint  at 
stringer  43  (left-  and  right-hand)  between 
frames  37  and  39  to  detect  damage,  in 
accordance  with  Airbus  Industrie  All 
Operator  Telex  (AOT)  53-04,  dated  January 
20. 1993. 

(b)  If  no  damage  Is  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD  In  accordance  with  Airbus 
Industrie  All  Operator  Telex  (AOT)  53-04, 
dated  January  20, 1993. 

(1)  Perform  a  detailed  visual  inspection 
from  outside  the  fuselage  skin  to  detect 
damage  in  this  area  thereafter  at  intervals  not 
to  exceed  50  landings  until  the  requirements 
of  paragraph  (b)(2)  of  this  AD  are 
accomplished.  Prior  to  further  flight,  repair 
any  crack  that  is  found. 

(2)  Within  250  landings  after 
accomplishing  the  initial  (external  eddy 
current)  inspection,  perform  a  detailed  visual 
inspection  from  inside  the  fuselage  skin  to 
detect  damage  in  this  area.  If  no  damage  is 
found,  no  further  action  is  required  by  this 
AD.  If  any  damage  is  found,  prior  to  further 
flight,  measure  the  length  and  depth  of  the 
damage,  and  accomplish  paragraph  (bK2Ki) 
or  (b)(2)(ii)  of  this  AD,  as  applicable. 

(i)  If  the  damage  found  is  less  than  or  equal 
to  0.7  mm  in  depth  and  130  mm  in  length, 
and  if  no  damage  is  found  in  adjacent  fi^me 
bays,  perform  a  detailed  visual  inspection 
from  outside  the  fuselage  skin  thereafter  at 
intervals  not  to  exceed  50  landings.  Prior  to 
the  accumulation  of  250  landings  after 
accomplishing  the  internal  visual  inspection, 
repair  the  damaged  area  in  accordance  with 
the  AOT.  Repair  of  the  damaged  area 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this 
paragraph. 


(ii)  If  the  damage  found  is  greater  than  0.7 
mm  in  depth  or  130  mm  in  length,  or  if 
damage  is  found  in  the  adjacent  frame  bays, 
prior  to  further  flight,  repair  the  damaged 
area  in  accordaiKe  with  the  AOT. 

(c)  If  any  damage  is  found  as  a  result  of  the 
initial  (external  eddy  current)  inspection 
required  by  paragraph  (a)  of  this  AD.  prior  to 
further  flight,  perform  a  detailed  visual 
insp>ection  from  inside  the  fuselage  skin 
above  the  modified  lap  joint  at  stringer  43 
(left-  and  right-hand)  between  frames  37  and 
39  to  detect  damage,  and  measure  the  damage 
found  in  accordance  with  Airbus  Industrie 
All  Operator  Telex  (AOT)  53-04.  dated 
January  20, 1993. 

(1)  If  the  damage  found  is  less  than  or 
equal  to  0.7  mm  in  depth  and  130  mm  in 
length,  and  if  no  damage  is  found  in  adjacent 
frame  bays,  perform  a  detailed  visual 
inspection  from  outside  the  fuselage  skin  in 
this  area  thereafter  at  intervals  not  to  exceed 
50  landings.  Prior  to  the  accumulation  of  250 
landings  after  accomplishing  the  initial 
(external  eddy  current)  inspection  required 
by  paragraph  (a)  of  this  AD,  repair  the 
damaged  area  in  accordance  with  the  AOT. 
Repair  of  the  damaged  area  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  paragraph. 

(2)  If  the  damage  found  is  greater  than  0.7 
mm  in  depth  or  130  mm  in  length,  or  if 
damage  is  found  in  the  adjacent  frame  bays, 
prior  to  further  flight,  repair  the  damaged 
area  in  accordance  with  the  AOT. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections,  measurement,  and 
repair  shall  be  done  in  accordance  with 
Airbus  Industrie  All  Operator  Telex  53-04. 
dated  January  20. 1993.  This  incorporation 
by  reference  was  approved  by  the  Ehrector  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Airbus  Industrie.  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Cedex.  France.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

(g)  This  amendment  becomes  effective  on 
May  27. 1993. 


JMI 
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Issued  in  Renton,  Washington,  on  April  23, 
1993. 

Damll  M.  Pederaoo, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-11211  Filed  5-11-93;  8:45  am] 
atUJNO  cooc  4t1»-1S-P 


14  CFR  Pari  39 

[Doclwt  No.  92-NI*-36-AO:  AiTMndfTMnt 
3»-e559;  AO  93-08-12] 

AirworthineM  DtrectivM;  Boeing 
Modal  747  SerlM  AirplanM 

AGBKY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  cracks  in  various 
areas  of  the  fuselage  internal  structure, 
and  repair,  if  necessary.  This 
amendment  is  prompted  by  results  of 
fatigue  tests  that  identified  areas  of  the 
fuselage  internal  structure  where  fatigue 
cracks  have  occurred.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  the  structural  integrity  of 
the  fuselage. 
DATES:  Effective  Jirne  11, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  11, 
1993. 

AOOftESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  C.  Fox,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  Seattle 
Aircraft  Certification  Office,  FAA. 
Transport  Airplane  Directorate,  1601 
Land  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2777; 
fax  (206)  227-1181. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes  was  published  in  the 
Federal  Register  on  April  10, 1992  (57 
FR  12467).  That  action  proposed  to 


require  repetitive  inspections  to  detect 
cracks  in  various  areas  of  the  fuselage 
internal  structure,  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Tnree  commenters  request  that  the 
FAA  withdraw  the  proposed  rule.  The 
commentera  assert  uat  the  proposed 
requirements  of  the  AD  are  being 
accomplished  already  under  existing 
maintenance  programs  or  inspection 
programs  sucn  as  the  Structural 
Inspection  Document  (SID)  program  or 
the  Corrosion  Prevention  and  Control 
Promm  (CPCP). 

Tne  FAlA  does  not  concur  with  the 
request  to  withdraw  the  proposal.  The 
FAA  notes  that  the  proposed 
ins(>ections  do  not  duplicate  those 
addressed  in  the  programs  discussed  by 
the  commenters.  The  SID  program  and 
the  requirements  of  this  AD  action  differ 
significantly  in  certain  respects.  The  SID 

S)rogram  is  not  a  self-contained  method 
or  addressing  aging  fleet  problems;  it 
serves  as  a  sampling  and  monitoring 
tool  to  provide  the  FAA  with 
information  needed  to  issue  additional 
AD's  defining  corrective  action  when 
problems  are  discovered.  The  AD  that 
addresses  the  SID  program.  AD  93-06- 
01,  Amendment  39-8526  (58  FR  19571, 
April  15,  1993).  is  applicable  only  to  a 
candidate  group  of  Model  747  series 
airplanes,  whereas  this  AD  is  applicable 
to  all  Model  747-100,  747-200.  747- 
300.  747SP  and  747SR  series  airplanes. 
In  addition,  while  AD  93-06-01 
requires  inspections  of  certain  fuselage 
frame  areas  of  the  airplane  in  order  to 
detect  potential  sources  of  cracking,  this 
AD  would  require  inspections  of  all 
frames  of  the  fuselage  in  order  to  detect 
existing  cracks.  Further,  the  inspection 
intervals  specified  in  AD  93-06-01  are 
less  conservative  than  the  intervals 
proposed  in  this  AD. 

Significant  differences  also  exist 
between  the  CPCP  and  this  proposed 
AD.  The  inspections  identified  in  the 
CPCP  are  intended  to  detect  corrosion  in 
these  airplanes;  however,  the 
insp>ection8  that  would  be  required  by 
this  AD  are  intended  to  detect  cracks. 
Additionally,  since  corrosion  is  a  time- 
related  phenomenon,  the  inspection 
intervals  in  the  CPCP  are  specified  in 
calendar  time.  This  AD  addresses  the 
propagation  of  fatigue  cracks  in  the 
fuselage  frame  area,  which  is 
exacerbated  by  flight  cycles.  For  that 
reason,  the  FAA  has  specified  the 
inspection  intervals  in  this  AD  in  terms 


of  flight  cycles,  which  the  FAA 
considers  to  be  more  conservative  for 
the  purpose  of  this  AD. 

One  commenter  requests  that  the 
proposed  compliance  time  of  22,000 
flight  cycles  for  the  initial  inspection  be 
extended  beyond  30,000  or  40.000  flight 
cycles.  The  commenter  indicates  that 
cracks  in  the  fuselage  frames  remain  in 
the  fail-safe  chord  until  40,000  flight 
cycles,  and  that  no  catastrophic  failure 
of  the  fatigue  test  airplane  occurred 
prior  to  40.000  flight  cycles  for 
xmrepaired  cracks. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  extend  the 
compliance  time.  While  the  FAA 
acknowledges  that  no  catastrophic 
failure  occurred  during  the  fatigue  test 
of  the  fuselage,  that  fatigue  test  was 
based  solely  on  pressurization  loads  and 
contained  no  effects  of  flight  loads. 
Therefore,  the  FAA  notes  that  those  test 
results  do  not  constitute  complete 
fuselage  hfe  data.  The  FAA  also  notes 
that  although  cracks  initiating  in  the 
outer  chord  of  the  fuselage  frame  dwell 
in  the  fail-safe  chord  of  the  frame, 
cracks  occurring  in  the  middle  chord 
have  grown  past  both  the  fail-safe  chord 
and  the  outer  chord  during  the  proposed 
inspection  interval.  The  FAA  concludes 
that  the  proposed  threshold  for 
accomphshment  of  the  initial  inspection 
is  appropriate  in  order  to  asstue  tnat 
cracking  will  be  detected  in  a  timely 
maimer. 

One  commenter  reqiiests  that  the 
repetitive  inspection  interval  be 
increased  from  the  proposed  3,000  to 
4,000  flight  cycles.  The  commenter 
estimates  that  it  would  take 
approximately  2.500  work  hours  to 
accomplish  the  actions  proposed  in  the 
notice,  and  that  an  insp>ection  program 
of  this  magnitude  could  be 
accomplished  only  during  a  ma}or  ("D" 
check)  maintenance  hold.  The 
commenter  notes  that  the  repetitive 
inspection  interval  specified  in  the 
proposal  is  more  consistent  with  a  "C" 
check  interval. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  increase  the 
repetitive  inspection  interval.  Crack 
growth  rates  demonstrated  by  fuselage 
pressurization  fatigue  tests  for  these 
airplanes  demonstrate  that,  within  3,000 
flight  cycles,  a  crack  in  the  iimer  chord 
can  propagate  to  the  point  where  a 
complete  frame  failure  could  occur. 
Therefore,  extending  the  repetitive 
inspection  interval  to  4,000  flight  cycles 
could  result  in  the  occurrence  of 
complete  failure  of  one  frame,  followed 
by  an  unacceptable  increased  crack 
growth  rate  in  adjacent  frames  due  to 
increased  stress  levels  from  the  load 
transferred  by  the  failed  frame.  The  FAA 
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recognizes  that  the  proposed  inspection 
interval  of  3,000  flight  cycles  may  not 
match  normally  scheduled  heavy 
maintenance  inspections  so  that  the 
impact  on  operators  would  be 
diminished.  However,  the  proposed 
interval  represents  what  the  FAA 
determined  to  be  the  maximum  interval 
of  time  allowable  wherein  the 
inspections  could  reasonably  be 
accomplished  and  an  accept^le  level  of 
safety  could  be  maintained.  Paragraph 
(c)  of  the  final  rule  provides  a&cted 
operators  the  opportunity  to  apply  ha 
an  adjustment  of  the  compliance  time  if 
data  is  presented  to  justify  such  an 
adjtistment. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  610  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  181  airplanes  of 
U.S.  registry  will  be  aSeded  by  this  AD, 
that  it  will  take  approximately  1,746 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $17,361,430,  or  $96,030 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  In  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "A00RE88C8." 


List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13    [AiMndMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

03-Ofr-12    Bodng:  Amendment  39-8559. 
Docket  93-NM-36-AD. 

Applicability:  Model  747  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  747-5S- 
2340.  dated  June  27, 1091:  certificated  In  any 
category. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  structural  Integrity 
of  the  fuselage,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  22,000  total 
flight  cycles,  or  within  1,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occxirs  later,  unless  previously  accomplished 
within  the  last  2.000  flight  cycles:  ana 
thereafter  at  intervals  not  to  exceed  3.000 
flight  cycles:  Perform  a  detailed  visual 
internal  inspection  to  detect  cracks  in  the 
areas  of  the  fuselage  internal  structure  listed 
below,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2349,  dated  June  27, 1991; 
and  prior  to  further  flight,  repair  any  cracks 
detected,  in  accordance  with  PAA-approved 
procedures. 

(1)  Sections  41  and  42  upper  deck  floor 
t>eams. 

(2)  Section  42  upper  bbe  frames. 

(3)  Section  46  lower  \6b«  frames. 

(4)  Section  42  lower  lobe  frames. 

(5)  Main  entry  door  cutouts. 

(6)  Section  41  body  station  260,  340,  and 
400  bulkheads. 

(7)  Main  entry  doors. 

(b)  Prior  to  the  accumulation  of  25,000 
total  flight  cycles,  or  within  1,000  flight 
cycles  after  Uie  effective  date  of  this  AD. 
whichever  occurs  later,  unless  accomplished 
previously  within  the  last  2,000  flight  cycles: 
and  thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles:  Perform  a  detailed  visual 
internal  inspection  to  detect  cracks  in  the 
Section  46  upper  lobe  frames,  in  accordance 
with  Boeing  Service  Bulletin  747-53-2340. 
dated  June  27, 1991:  and  prkir  to  fiirtber 
flight,  repair  any  cracks  detected,  in 
accordance  with  FAA-approved  procedures. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-53-2349.  dated  June  27, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.SC  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  frofq  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  lnsp>ected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW,.  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
June  11. 1993. 

Issued  in  Renton,  Washington,  on  April  22, 
1993. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-11209  Filed  5-11-93;  8:45  am] 

BHXMO  COOC  4eiO-t>-P 


14  CFR  Pan  39 

[Ooetet  No.  93-NM-60-AO;  AflMndnMnt 
39-8574;  AO  93-09-^] 

AlrworthlnftM  Directly**;  Short 
Brothers,  PLC.  Model  SD3-30,  S03-60, 
and  SD3-SHERPA  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Short  Brothers, 
PLC.  Model  SD3-30,  SD3-60,  and  SD3- 
SHERPA  series  airplanes.  This  action 
requires  a  one-time  visual  inspection  to 
detect  corrosion  on  the  distance  piece 
associated  with  the  wing  strut  pick  up 
on  the  stub  wing,  and  repair  of  corroded 
parts.  This  amendment  is  prompted  by 
reports  of  corrosion  on  the  distance 
piece  associated  with  the  wing  strut 
pick  up  on  the  stub  wing.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  Cailure  of  the  distance  piece, 
which  could  result  in  reduced  strength 
of  the  wing  strut  attachment  to  the  stub 
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wing  on  the  fuselage  and,  subsequeniiy,' 

reduced  structural  strength  of  the  main 

wing. 

DATES:  Effective  May  27, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  27, 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  12,  1993. 

A00AESSE8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
50-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Short 
Brothers,  PLC.  2011  Crystal  Drive.  Suite 
713.  Arhngton.  Virginia  22202-3719. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC 
FOR  RMTTHER  INR>RMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPt^llCNTARY  INFORMATION:  The  Qvil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Short  Brothers,  PLC,  Model  SD3-30, 
SD3-60,  and  SD3-SHERPA  series 
airplanes.  The  CAA  advises  that,  during 
non-routine  maintenance,  corrosion  has 
been  detected  on  the  horizontal  log  of 
the  distance  piece  associated  with  the 
wing  strut  pick  up  on  the  stub  wing. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  distance  piece, 
which  could  result  in  reduced  strength 
of  the  wing  strut  attachment  to  the  stub 
wing  on  the  fuselage,  and  subsequently, 
reduced  structural  strength  of  the  main 
wring- 
Short  Brothers.  PLC.  has  issued  Shorts 
Service  Bulletin  SD3  SHERPA-53-1. 
dated  March  29,  1993  (for  Model  SD3- 
SHERPA  series  airplanes):  Shorts 
Service  Bulletin  SD36(>-S3-38.  dated 
March  25. 1993  (for  Model  SD3-60 
series  airplanes);  and  Shorts  Service 
Bulletin  SD330-53-65.  dated  March  29. 
1993  (for  Model  SD3-30  series 
airplanes).  These  service  bulletins 
describe  procedures  for  a  one-time 
visual  inspection  to  detect  corrosion  in 
the  pockets  on  the  horizontal  leg  of  the 


distance  piece  associated  with  the  wing 
strut  pick  up  on  the  left-  and  right-stub 
wings,  and  repair  of  corroded  parts.  The 
CAA  classified  these  service  bulletins  as 
mandatory. 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  §21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  In  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  tikely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  distance  piece, 
which  could  result  in  reduced  strength 
of  the  wing  strut  attachment  to  the  stub 
wing  on  the  fuselage,  and  subsequently, 
reduced  structural  strength  of  the  main 
wing.  This  AD  requires  a  one-time 
visual  inspection  to  detect  corrosion  in 
the  pockets  on  the  horizontal  leg  of  the 
distance  piece  associated  with  the  wing 
strut  pick  up  on  the  left-  and  right-stub 
wings,  and  repair  of  corroded  parts.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously.  Additionally, 
operators  are  required  to  submit  a  report 
to  Short  Brothers.  PLC,  of  the  results  of 
the  inspections  of  the  distance  piece  on 
the  stub  wings  in  order  to  assist  the 
manufacturer  in  developing  additional 
corrective  actions  for  the  unsafe 
condition. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticaole,  and  that  good 
cause  exists  for  making  this  amendjinent 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 

S)receded  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 


Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  thu^ption  "ADDRESSES."  All 
communranions  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  deteimined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  ma(or 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  pre(>ared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
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Rules  Docket  at  the  locaticm  provided 
under  the  caption  "A00RC88ES." 

Liat  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoptioo  of  tb«  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AmeiMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-09-M  Short  Brothan.  PLC:  Amendment 
39-a574.  Docket  93-NM-50-AD. 

Applicability:  Model  SD3-SHERPA  series 
airplanes,  serial  numbers  SH3201  through 
SH3216,  inclusive;  all  Model  SD3-60  series 
airplanes;  and  all  Model  SD3-30  series 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  distance  piece,  which  could  result  in 
reduced  strength  of  the  wing  strut  attachment 
to  the  stub  wing  on  the  fuselage  and, 
subsequently,  reduced  structural  strength  of 
the  main  wing,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  detect  corrosion  in  the  podiets 
on  the  horizontal  leg  of  the  distance  piece 
associated  with  the  wing  strut  pick  up  on  the 
left-  and  right-stub  wings,  in  accordance  with 
Shorts  Service  Bulletin  SD3  SHERPA-53-1, 
dated  March  29.  1993  (for  Model  SD3- 
SHERPA  series  airplanes);  Shorts  Service 
Bulletin  SD360-53-38,  dated  March  25, 1993 
(for  Model  SD3-60  series  airplanes);  or 
Shorts  Service  Bulletin  SD330-53-65,  dated 
March  29, 1993  (for  Model  SD3-30  series 
airplanes);  as  applicable. 

(1)  If  any  corrosion  is  detected  that  is 
within  the  limits  specified  in  the  applicable 
service  bulletin,  prior  to  further  flight,  repair 
in  accordance  with  the  applicable  service 
bulletin. 

(2)  If  any  corrosion  is  detected  that  is 
outside  the  limits  specified  in  the  applicable 
service  bulletin,  prior  to  further  Right,  repair 
in  accordance  with  a  method  approved  by 
the  Manager.  Standardization  Branch.  ANM- 
113.  FAA,  Transport  Airplane  Directorate. 

(b)  Within  10  days  after  accomplishing  the 
Inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  all  inspection 
findings,  including  nil  deflects,  to  Short 
Brothers,  PLC  Information  collection 


requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1080  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
TransfKJrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Infiormation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspections  and  certain  repairs 
shall  be  done  in  accordance  with  Shorts 
Service  Bulletin  SD3  SHERPA-53-1,  dated 
March  29, 1993  (for  Model  SD3-SHERPA 
series  airplanes);  Shorts  Service  Bulletin 
SD360-53-38,  dated  March  25, 1993  (for 
Model  SD3-60  series  airplanes);  or  Shorts 
Service  Bulletin  SD330-53-65.  dated  March 
29, 1993  (for  Model  SD3-30  series  airplanes); 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a]  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Short  Brothers.  PLC,  2011 
Crystal  Drive,  Suite  713.  Arlington,  Virginia 
22202-3719.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC 

(f)  This  amendment  becomes  effective  on 
May  27, 1993. 

Issued  in  Renton,  Washington,  on  May  6, 
1993. 

David  G.  Hmiel. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-11266  Filed  5-11-93;  8  45  ami 


DEPARTMENT  OF  COMMERCE 

BuTMu  of  Export  Administration 

15  CFR  Part  799 
[Docket  No.  921246-3111] 

Foraign  Availability  Datarminatlon  and 
Genaral  Ucenaa  GFW  Eligibility  for 
Voica  Band  Modama  Controilad  by 
ECCN  5A02.C.1  With  a  "Data  Signalling 
Rata"  not  Excaading  19,200  BlU  Par 
Sacond 

AOENCY:  Bureau  of  Export 
Administration,  (Commerce. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  On  April  7. 1993.  the 
Department  of  Commerce  determined 
that  foreign  availability  exists,  within 
the  meaning  of  section  5(f)  of  the  Export 
Administration  Act  (EAA)  and  part  791 
of  the  Export  Administration 
Regulations  (EAR),  for  voice  band 
modems  controlled  by  E(XN  5A02.C1 
that  are  capable  of  operating  at  a  "data 
signalling  rate"  not  exceeding  19,200 
bits  per  second. 

This  interim  rule  removes  national 
security-based  validated  export  license 
requirements  for  exports  of  these 
modems  to  most  non-controlled 
countries  (i.e.  Country  Groups  T  and  V, 
except  the  People's  Republic  of  China) 
by  making  the  modems  eligible  for 
export  under  General  License  GFW. 
Pursuant  to  section  5(f)(8)  of  the  EAA, 
this  rule  also  removes  national  security- 
based  validated  hcense  requirements  wr 
exports  to  non-controlled  countries  of 
certain  items  that  are  not  covered  by  the 
foreign  availability  determination,  but 
possess  performance  thresholds  or  other 
functional  characteristics  not  exceeding 
the  technical  parameters  of  the  modems 
determined  to  be  available. 

A  validated  export  license  continues 
to  be  required  for  exports  of  these 
modems  to  controlled  destinations,  i.e.. 
Country  Groups  Q,  W,  Y,  and  Z  and  the 
People's  Republic  of  China.  A  validated 
license  also  continues  to  be  required  to 
the  following  noncontrolled 
destinations:  Iran,  Syria,  Country  Group 
S,  and  the  South  African  military  and 
pohce.  Exporters  should  also  be  aware 
that  the  Department  of  the  Treasury 
maintains  embargoes  against  other 
destinations,  such  as  Iraq,  Haiti,  and  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro). 

The  United  States  is  submitting  to 
COCOM  a  proposal  to  remove  validated 
license  requirements  for  exports  of  these 
modems  to  controlled  destinations. 

This  rule  is  expected  to  resuh  in  a 
reduction  in  the  number  of  export 
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license  applications  that  will  have  to  be 
submitted  for  modems  controlled  by 
5A02.C.1,  thereby  reducing  the 
paperwork  burden  on  exporters. 
DATES:  This  rule  is  effective  May  12. 
1993.  Comments  must  be  received  by 
June  11. 1993. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Steven  C 
Goldman,  Director,  Office  of  Foreign 
Availability.  Bureau  of  Export 
Administration.  Department  of 
Commerce,  room  1087.  Washington.  DC 
20230. 

FOR  FURTHER  WFORMATKM  CONTACT:  For 
questions  of  a  technical  nature,  contact 
Dale  Jensen.  Office  of  Technology  and 
Policy  Analysis.  Telephone:  (202)  482- 
0730. 

For  questions  on  the  foreign 
availability  assessment,  contact  Steven 
C.  Goldman.  Director.  Office  of  Foreign 
Availability.  Bureau  of  Export 
Administration.  Department  of 
Cximmerce,  Telephone:  (202)  482-0074. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  5(0(3)  of  the  EAA  and  part 
791  of  the  EAR  set  forth  the  procedures 
and  criteria  for  determining  the  foreign 
availability  of  items  controlled  for 
national  security  reasons.  The  Secretary 
of  Commerce,  or  the  Secretary's 
designee,  is  authorized  to  determine 
whether  foreim  availability  exists. 

With  limited  exceptions,  the 
Department  of  Commerce  may  not 
maintain  national  security  controls  on 
exports  of  an  item  to  countries  when  the 
Department  determines  that  items  of 
comparable  quality  are  available  in  fact 
to  such  countries  from  foreign  sources 
in  quantities  sufficient  to  render  the 
controls  ineffective  in  achieving  their 
purpose. 

On  December  7. 1992,  the  Office  of 
Foreign  Availability  (OFA)  Initiated  a 
foreign  availability  assessment  of  voice 
band  modems  controlled  by  ECCN 
3A02.C.1.  The  assessment  was  initiated 
in  response  to  a  claim  filed  with  OFA 
pursuant  to  section  791  of  the  EAR.  The 
Department  published  a  notice  of  the 
initiation  of  the  assessment  in  the 
Federal  Register  on  January  11, 1993 
(58  FR  3531). 

On  April  7. 1993,  the  Acting  Assistant 
Secretary,  having  considered  the 
assessment  and  other  relevant 
information  provided  by  OFA. 
determined  that  foreign  availability  of 
voice  band  modems  operating  at  a  "data 
signalling  rate"  not  exceeding  19.200 
bits  per  second  exists  within  the 
meaning  of  section  5(f)  of  the  EAA  and 
part  791  of  the  EAR.  The  Department 
provided  all  interested  agencies  an 


opportunity  to  review  and  comment  on 

the  assessment  and  determination. 

This  interim  rule  reflects  the  foreign 
availabiUty  determination  as  it  applies 
to  most  non-controlled  countries,  i.e.. 
Country  Groups  T  and  V.  except  the 
People's  Republic  of  China.  In  addition, 
pursuant  to  section  5(0(8)  of  the  EAA. 
this  rule  removes  national  security 
controls  for  exports  to  non-controlled 
countries  of  certain  items  not  covered 
by  the  foreign  availability 
determination.  Under  section  5(f)(8). 
whenever  Commerce  removes  national 
seciuity  controls  from  an  item  for 
foreign  availability  reasons.  Commerce 
may  not  maintain  such  controls  on  any 
similar  item  whose  function, 
technological  approach,  performance 
thresholds,  or  other  attributes  that  form 
the  basis  for  such  controls  do  not  exceed 
the  technical  parameters  of  the  item 
determined  to  be  available. 

As  a  result  of  this  regulatory  action, 
exports  of  modems  controlleci  by 
5A02.C.1  that  use  the  "bandwidth  of  one 
voice  channel"  and  operate  at  a  "data 
signalling  rate"  not  exceeding  19.200 
bits  per  second  no  longer  reouire  a 
validated  license  for  national  secinity 
reasons  to  any  destination  in  Country 
Group  T  or  V  (except  the  People's 
Republic  of  China).  Subject  to  the 
restrictions  in  §  771.2(c).  eligible 
commodities  may  now  be  exported  to 
most  Country  Group  T  and  V 
destinations  under  General  License 
GFW.  General  License  GFW  is  not 
available  for  exports  to  Iran,  Syria,  the 
People's  Republic  of  China,  or  the  South 
African  miUtary  or  police.  Exporters 
should  also  be  aware  that  the 
Department  of  the  Treasury's  Office  of 
Foreign  Assets  Control  maintains  an 
embargo  on  other  destinations,  such  as 
Iraq,  Haiti,  and  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montene^). 

General  License  GFW  was  originally 
established  for  commodities  described 
in  the  Advisory  Notes  in  the  Commerce 
Control  List  that  indicate  a  likelihood  of 
approval  for  Country  Groups  Q,  W,  and 
Y.  However,  GFW  is  also  used  for 
commodities  not  covered  by  such 
Advisory  Notes  when  so  indicated  in 
the  GFW  paragraph  under  the 
Requirements  heading  of  an  entry. 

A  validated  Ucense  continues  to  be 
required  for  national  security  reasons 
for  exports  to  all  destinations  in  Country 
Groups  T  and  V  of  voice  band  modems 
controlled  by  5A02.C.1  that  operate  at  a 
"data  signalling  rate"  exceeding  19,200 
bits  per  second. 

A  validated  license  requirement  also 
continues  to  apply  to  exports  of 
modems  controlled  by  5A02.C.1  to  all 
destinations  in  Country  Croups  Q,  S.  W, 
Y  and  Z.  and  the  People's  Republic  of 


China.  Foreign  policy-based  validated 
license  requirements  remain  in  effect  for 
exports  to  Iran  or  Syria  of  all  modems 
controlled  by  5A02.cl.  All  other  foreign 
policy-based  vahdated  license 
reouirements  also  remain  in  effect 

"The  United  States  is  submitting  to 
COCOM  a  proposal  for  removing 
national  seciuity-based  validated 
license  requirements  for  modems 
controlled  by  5A02.C.1  that  operate  at  a 
"data  signalling  rate"  not  exceeding 
19,200  bits  per  second.  Following 
multilateral  review  of  this  proposal  by 
COCOM,  the  Department  will  take 
appropriate  action,  consistent  with  the 
provisions  of  section  5(f)(3)  of  the  EAA 
and  §  791.7  of  the  EAR,  to  remove 
national  security-based  validated 
license  requirements  for  exports  of  these 
modems  to  controlled  destinations. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(al)  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
tc  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published 
in  proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accorclingly,  the  Department 
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encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  June  11, 1993.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  caimot  be  assured.  The 
Department  will  not  accept  pubUc 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  w^ill  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
commimications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regvilations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Admiuistration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

List  of  Subjects  in  15  CFR  Pail  790 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  799  of  the  Export 
Administratidn  Regulations  (15  CFR 
parts  730-799)  is  amended  as  follows: 


PART  799— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  799  is  revised  to  read  as  follows: 

Authoritjr:  Public  Law  90-351,  82  Stat.  197 
(18  U.S.C  2510  et  seq.),  as  amended;  sec. 
101,  PubUc  Law  93-153. 87  Stat.  576  (30 
U.S.C  185),  as  amended;  sec.  103,  Public 
Law  94-163.  89  Stat.  877  (42  U.S.C  6212), 
as  amended;  sees.  201  and  201(1  l)(e).  Public 
Law  94-258,  90  Stat.  309  (10  U.S.C  7420  and 
7430(e)).  as  amended;  Public  Law  95-223.  91 
Stat  1626  (50  U.S.C  1701  et  seq.);  Public 
Law  95-242,  92  Stat.  120  (22  U.S.C  3201  et 
seq.  and  42  U.S.C  2139a);  sec.  208.  Public 
Law  95-372.  92  Stat.  668  (43  U.S.C  1354); 
Public  Law  96-72,  93  Stat  503  (50  U.S.C 
App.  2401  et  seq),  as  amended  (extended  by 
Public  Law  103-10. 107  Stat.  40);  sec.  125. 
Public  Law  99-64.  99  Stat.  156  (46  U.S.C 
466c);  E.0. 11912  of  April  13, 1976  (41  FR 
15825.  April  15  1976);  E.0. 12002  of  July  7. 
1977  (42  FR  356;c3.  July  7. 1977).  as 
amended;  E.0. 12058  of  May  11. 1978  (43  FR 
20947.  May  16. 1978;  E.O.  12214  of  May  2. 
1980  (45  FR  29783.  May  6, 1980);  E.O.  12730 
of  September  30. 1990  (55  FR  40373,  October 
2, 1990),  as  continued  by  Notice  of 
September  25, 1992  (57  FR  44649.  September 
28. 1992);  and  E.0. 12735  of  November  16. 
1990  (55  FR  48587,  November  20. 1990).  as 
continued  by  Notice  of  Noveml>eT  11. 1992 
(57  FR  53979.  November  13, 1992). 

2.  In  Supplement  No.  1  to  §  799.1  (the 
Commerce  Control  List),  Category  5 
(Telecommunications  and  "Information 
Security").  Section  I 
(Telecommimications),  ECCN  5A02A  is 
amended  by  revising  the  Requirements 
section  to  read  as  follows: 

5A02A     "Telecommunications 
transmission  equipment"  or  systems 
and  specially  designed  components  and 
accessories  therefor,  having  any  of  the 
following  characteristics,  functions  or 
features. 

Requirements 

Validated  License  Required:  QSTVWYZ. 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value. 

Reason  for  Control:  NS. 

GLV;  $5,000. 

GCT:  Yes. 

GFW:  Yes  for  items  identified  in 
Telecommiuiications  Advisory  Notes 
11, 14, 19,  20.  and  21  and  for  modems 
described  in  5A02.C.1  with  a  "data 
signalling  rate"  not  exceeding  19,200 
bits  per  second. 

Dated:  May  7. 1993. 
Iain  S.  Baird, 

Acting  Assistant  Secretary  for  Export 
Administration. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doelwt  No.  93»M)172] 

MIsloadIng  Contalnara;  Nonfunctional 
Slack-Fill 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  in  accordance  with  section 
6(b)(3)(D)(ii)  of  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  aci),  the 
regulation  that  it  proposed  on  January  6, 
1993  (58  FR  2957),  to  implement  section 
403(d)  of  the  act  in  accordance  with 
section  6  of  the  1990  amendments  is 
now  considered  a  final  regulation.  The 
proposed  regulation  defines  the 
circumstances  in  which  the  slack-fill 
within  a  package  is  nonfunctional  and, 
therefore,  misleading. 

DATES:  The  final  regulation 
implementing  section  403(d)  of  the  act 
will  become  effective  on  May  10, 1993 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Edward  Scarbrough,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
150).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4561. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  1990  amendments  to  the  act 
became  law  on  November  8, 1990. 
Section  6  of  the  1990  amendments 
established  a  procedure  under  which 
FDA  was  given  30  months  from  the  date 
of  their  enactment  to  promulgate  final 
rules  implementing  that  section. 
Pursuant  to  that  procedure,  FDA 
published  a  proposal  on  January  6, 1993 
(58  FR  2957),  to  amend  its  regulations 
to  define  the  circumstances  in  which  a 
food  is  misbranded  imder  section  403(d) 
of  the  act. 

Section  6(b)(3)(D)(ii)  of  the  1990 
amendments  provides  that,  if  the  final 
rule  to  implement  section  403(d)  of  the 
act  is  not  promulgated  within  30 
months,  then  the  regulation  proposed  to 
implement  this  section  is  to  be 
considered  a  final  regulation.  Further, 
this  section  provides  that  States  and 
political  subdivisions  shall  be 
preempted  with  respect  to  section 
403(d)  of  the  act  at  that  time. 

The  30-month  period  established  by 
the  1990  amendments  expired  on 
Saturday,  May  8,  1993.  Therefore,  FDA 
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is  issuing  this  document  announcing 
that  the  regulation  that  it  proposed  in 
January  1993  is  now  considered  a  final 
regulation  by  operation  of  law.  The 
agency  proposed  that  21  CFR  part  100 
be  amended  as  follows: 

PART  100-GENERAL 

2.  New  subpart  F,  consisting  of 
$  100.100,  is  added  to  read  as  follows: 

Subpart  F— Misbranding  for  Raasona 
Other  Than  Labeling 

§100.100    Mlalaading  contslnar*. 

In  accordance  with  section  403(d)  of 
the  act,  a  food  shall  be  deemed  to  be 
misbranded  if  its  container  is  so  made, 
formed,  or  filled  as  to  be  misleading. 

(a)  A  container  shall  be  considered  to 
be  filled  as  to  be  misleading  if  it 
contains  nonfunctional  slack-RU. 
'fSlack-fill"  is  the  difference  between 
the  actual  capacity  of  a  container  and 
the  volume  of  product  contained 
therein.  "Nonfunctional  slack-fill"  is  the 
empty  space  in  a  package  that  is  filled 
tp  substantially  less  than  its  capacity  for 
reasons  other  than: 

(1)  Protection  of  the  contents  of  the 
package: 

(2)Tne  requirements  of  the  machines 
used  for  enclosing  the  contents  in  such 
package; 

(3)Normal  product  settling  during 
shipping  and  handling; 

(4}The  need  for  the  package  to 
perform  a  specific  function  (e.g.,  where 
packaging  plays  a  role  in  the 
preparation  or  consumption  of  a  food), 
where  such  function  is  inherent  to  the 
nature  of  the  food  and  is  clearly  labeled; 
or 

(5)  The  fact  that  the  product  is  a  gift 
product  consisting  of  a  food  or  foods 
combined  with  a  reusable  gift  container, 
where  the  container  is  intended  for 
further  use  after  the  food  is  consumed. 

(b)  [Reserved] 

The  1990  amendments  state  that  FDA 
is  to  promptly  publish  notice  of  the  new 
status  of  the  proposed  regulation  in  the 
Federal  Register.  This  notice  is  issued 
in  response  to  that  requirement. 

The  agency  notes  that  this  document 
is  part  of  a  separate  rulemaking 
contemplated  by  Congress  if  the  final 
T^ulation  was  not  issued  by  May|8, 
1993.  It  bears  a  separate  docket  liXimber 
from  the  one  assigned  to  the  Janujary 
1993  rulemaking  to  distinguish  itt  from 
that  rulemaking,  which  is  ongoing.  The 
agency  intends  to  issue  a  regulati 
the  near  future  that  will  supersede^ 
regulation  that  is  considered  Hnal 
operation  of  law.  FDA  intends  to 
a  final  regulation  based  on  the 
comments  it  received  in  the  January 
1993  rulemaking. 


Dated:  May  5, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  93-11024  Filed  5-10-93;  3:32  pm] 
BtLLMG  cooe  4t«e-et-F 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  117 
[CGD9-M-0S] 

Drawbridge  Operation  Regulations, 
Chicago  River,  IL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation. 

SUMMARY:  The  Coast  Guard  is  hereby 

Providing  notice  that  the  City  of  Chicago 
as  been  granted  permission  to 
temporarily  deviate  from  regulations 
governing  the  opening  of  certain 
drawbridges  over  the  Chicago  River, 
from  April  26  to  May  31, 1993,  for  the 
purpose  of  evaluating  the 
reasonableness  of  possible  changes  to 
the  permanent  regulations.  This 
deviation  reduces  the  periods  during 
which  the  City  must  open  the  draws  for 
recreadonal  vessels,  requires  the  vessels 
to  give  advance  notice,  and  requires  the 
vessels  to  pass  through  the  draws  in 
organized  flotillas. 
EFFECTIVE  0ATE8:  The  period  of 
deviation  to  from  the  beginning  of 
Monday,  April  26. 1993,  to  the 
beginning  of  Monday,  May  31. 1993. 

ADDRESSES:  Comments  may  be  sent  to 
Robert  W.  Bloom,  Jr.,  Bridge  Program 
Manager,  Ninth  Coast  Guard  District, 
room  2083D,  1240  East  Ninth  Street, 
Cleveland,  Ohio  44199-2060,  telephone 
(216) 522-3993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Robert  W.  Bloom,  Jr.,  Bridge 
Program  Manager,  Ninth  Coast  Guard 
District,  room  2083D.  1240  East  Ninth 
Street,  Cleveland,  Ohio  44199-2060. 
telephone  (216)  522-3993. 
SUPPLEMENTARY  INFORMATION:  Presently, 
the  bridges  owned  and  operated  by  the 
City  of  Chicago  are  governed  in 
accordance  widi  33  CFR  117.39  which 
allows  the  City  to  not  open  the  draws 
during  peak  vehicle  traffic  periods 
during  the  morning  and  afternoon  rush 
hours.  In  addition,  certain  bridges  need 
not  open  unless  notice  is  given  in 
advance  of  a  vessel's  time  of  intended 
passage  through  the  draws.  The  boat 
yards  that  are  located  on  the  North  and 
South  Branches  of  the  Chicago  River  are 
faced  with  two  critical  periods  when 
"  ere  are  as  many  as  five  to  twenty-five 
per  day  leaving  the  Chicago  River 


system  in  the  spring  and  returning  in 
the  fall.  The  City  has  requested  that 
multiple  boat  transits  be  restricted  to 
only  Saturday  and  Sunday  mornings, 
unless  there  is  a  special  event  on  these 
days,  at  which  time  a  bridge  may  not  be 
required  to  open  for  vessel  traffic  to 
pass.  In  addition,  the  City  submits  that 
it  is  unduly  burdensome  to  open  the 
bridges  for  the  passage  of  single 
recreational  vessels  within  the  Chicago 
River  System.  This  temporary  period  of 
deviation  is  being  granted  to  the  City  of 
Chicago  in  order  to  evaluate  the 
reasonableness  of  possible  changes  to 
the  permanent  regulations.  The 
deviation  is  intended  to  best 
accommodate  both  recreational  vessels 
transiting  the  Chicago  River  System  and 
the  City  of  Chicago.  During  information 
discussions  with  representatives  of  the 
City  and  the  marinas,  it  became 
apparent  that  it  might  be  most  practical 
to  accommodate  both  interests  oy 
establishing  a  regulatory  structure 
which  requires  the  formation  of 
organized  flotillas  for  the  passage  of 
recreational  vessels.  Traditionally,  the 
Coast  Guard  has  sought  to  avoid 
regulations  which  specify  the  type  and 
number  of  vessels  entitled  to  demand  an 
opening.  However,  it  appears  that  this 
may  be  a  case  in  which  such  a 
regulatory  structure  is  appropriate,  and 
this  deviation  is  intended  to  provide  an 
evaluation  p>eriod  which  will  provide 
the  Coast  Guard  a  valuable  test  of  the 
reasonableness  of  such  a  regulatory 
structure. 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  tliis 
evaluation  of  possible  changes  to  the 
regulations  governing  bridges  operated 
by  the  City  of  Chicago  by  submitting 
written  data,  views,  or  arguments  to  the 
address  above.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  docket 
number  (CGD9-93-08)  and  specific 
provisions  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelop>e.  At  such 
time  as  it  appears  appropriate  to 
propose  a  permanent  change  to  the 
regulations,  the  Coast  Guard  plans  to 
publish  a  notice  of  proposed  rulemaking 
which  will  again  request  comments,  and 
which  will  state  a  different  period  for 
the  consideration  of  comments  for  those 
proposed  regulations. 

Notice 

Notice  is  hereby  given  that: 
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(1)  The  Coast  Guard  has  granted  the 
Qty  of  Chicago,  DepartmaDt  of 
Transportation,  a  temporary  deviation 
from  the  operating  requirements  at  33 
CFR  117.391  governing  certain  bridges 
owned  by  the  Qty  of  Qiicago  over  the 
Chicago  River,  as  follows: 

Main  Branch 

Lake  Shor«  Drive 
Columbus  Drive 
Michigan  Avenue 
Wabash  Avenue 
Sute  Street 
Deaiixvn  Street 
Qark  Street 
La  Salle  Street 
Wells  Street 
Franklin-Orleans  Street 

South  Branch 

Lake  Street 
Randolph  Street 
Washington  Street 
Madison  Avenue 
Monroe  Street 
Adams  Street 
Jackson  Boulevard 
Van  Buren  Street 
Eisenhower  Expressway 
Harrison  Street 
RoonvehHoad 
18th  Street 
Canal  Street 
South  Halsted  Street 
South  Loomis  Street 
South  Ashland  Avenue 

North  Branch 

Grand  Avenue 
Ohio  Street 
Chicago  Avenue 
North  Halsted  Street 

(2)  This  deviation  from  normal 
operating  r^ulations  is  authorized  in 
accordance  with  the  provisions  of  title 
33  of  the  Code  of  Federal  Regulations, 
§  1 17.43,  for  the  purpose  of  evaluating 
possible  changes  to  the  permanent 
regulations.  This  temporary  deviation 
applies  only  to  pessage  of  recreetional 
vessels.  Under  the  deviation  the  bridges 
listed  above  operated  by  the  Qty  of 
Chicago  need  not  open  for  the  passage 
of  recreetional  vessels  tinless  the  Qty  of 
Chicago  receives  a  twenty-fotir  hour 
advance  notice  for  passage,  and  need 
not  open  for  recreational  vessels  except 
during  the  following  periods,  subject  to 
the  conditions  indicated: 

(a)  From  6  a.m.  on  Satiuxiays  through 
7  p.m.  on  Sundays,  the  draws  shall  open 
for  the  passage  of  organized  flotillas 
consisting  of  no  less  than  five  and  not 
more  than  twenty-five  vessels. 

(bj  On  Tuesdays  and  Thursdays  the 
draws  shall  open  for  the  passage  of 
organized  flotillas  consisting  of  no  less 
than  five  and  not  more  than  twenty-five 
vessels,  from  6:30  p.m.  tmtil  all 
organized  flotillas  have  safely 
completed  passage. 


(3)  Notwithstanding  this  deviation, 
the  City  of  Chicago,  aner  receiving 
notice  twenty-foiur  hours  in  advance  of 
the  intended  passage  of  the  flotilla 
through  the  draws  of  the  bridges,  shall 
ensure  that; 

(a)  The  necessary  bridgetenders  are 
provided  for  the  safe  and  prompt 
opening  of  the  draws; 

(b)  The  operating  machinery  of  eedi 
draw  is  maintained  in  a  serviceable 
condition;  and 

(c)  The  draws  are  operated  at 
sufficient  intervals  to  assiue  their 
satisfactory  operation. 

(4)  The  Klnzie  Street  bridge,  mile  1.81 
across  the  North  Branch,  and  Cermak 
Road  bridge,  mile  4.05  across  the  South 
Branch,  shall  continue  to  operate  in 
accordance  with  requirements  presendy 
established  in  33  CFR  117.391. 

(5)  All  draws  shall  open  for 
commercial  vessels  in  accordance  with 
current  regulations  in  33  CFR  117.391. 
hi  accordance  with  current  regulations, 
including  33  CFR  117.391.  government 
vessels  of  the  United  States,  state  and 
local  vessels  used  for  public  safety,  and 
vessels  In  distress  shall  be  passed 
through  the  draws  of  all  bridges  as  soon 
as  possible  at  all  times. 

(6)  This  period  of  deviation  is 
effective  from  the  beginning  of  Monday, 
April  26  1993,  to  the  beginning  of 
Monday,  May  31, 1993. 

Dated:  30  Aprill  193. 
A.B.  Shepard. 

Captain.  U.S.  Coast  Guard,  Commander. 

Ninth  Coast  Guard  District 

|FR  Doc.  93-11236  Filed  5-11-93;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 

RIN290O-AF90 

Ruies  of  Practice;  Hearings  Before  the 
Board  on  Appeal 

AGENCY:  Department  of  Veterans  Afiairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  contains 
amendments  to  the  Department  of 
Veterans  Affairs  (VA)  final  Rules  of 
Practice  of  the  Board  of  Veterans' 
Appeals  concerning  hearings  before  the 
Board.  References  to  hearings  held  by 
VA  employees  acting  as  "agents"  for  the 
Board  at  VA  regional  offices  have  been 
deleted.  This  amendment  is  intended  to 
clarify  the  opportunities  available  for 
hearings  before  the  Board. 
EFFECTIVE  DATE:  May  12. 1993. 
FOR  FURTHER  MFORMATUN  CONTACT: 
Mr.  Steven  L  Keller,  Counsel  to  the 


Chairman  (OlC).  Board  of  Veterans' 
Appeals.  810  Vermont  Avenue  NW.. 
WasUngton.  DC  20420  (202)  233-2978. 
SUPPI.EMENTARY  (NFOMIATION:  The  final 
regulations  that  are  the  subject  of  these 
amendments  are  the  Board  of  Veterans' 
Appeals  Rules  of  Practice  concerning 
hearings. 

The  current  regulations  refer  to 
hearings  conducted  by  VA  personnel 
acting  as  "agents"  for  the  Board  of 
Veterans*  Appeals.  This  procedure  will 
no  longer  be  used.  Therefore,  this  final 
rule  removes  references  to  hearings 
conducted  by  VA  personnel  acting  as 
"agents"  for  the  Board. 

The  Board  of  Veterans'  Appeals  has 
reexamined  its  relationship  with  the 
Veterans  Benefits  Administration  (VBA) 
as  it  relates  to  the  conduct  of 
adjudicatory  proceedings  by  both 
organizations.  As  a  restdt  of  this  review, 
we  have  concluded  that  a  clear 
demarcation  should  exist  between  the 
conduct  of  hearings  by  the  Board  and 
hearings  conducted  by  VBA  employees 
at  regional  offices.  The  establishment  of 
this  demarcation  resulted  in  the 
cessation  of  Board  of  Veterans'  Appeals 
hearings  being  conducted  by  VBA 
employees  as  "agents"  of  the  Board.  The 
VBA  will  still  conduct  hearings  by  its 
hearing  officers  as  part  of  its 
adjudicatory  process,  and  a  record  of 
those  hearings  will  be  made  a  part  of  the 
claims  file  for  review  by  the  Board  in 
the  event  an  appeal  is  certified  to  the 
Board.  The  Board  will,  at  its  level  in  the 
appellate  process,  continue  to  afford  an 
opportunity  to  each  claimant  to  have  a 
hearing  before  a  Member  or  Members  of 
the  Board  either  in  Washington,  DC.,  or 
at  a  VA  regional  office. 

This  change  will  have  the  effect  of 
providing  an  appellant  an  opportimity 
for  a  hearing  before  VBA  personnel  and 
then  an  opportunity  for  another  bearing 
at  the  Board  level. 

In  addition  to  deleting  references  to 
hearings  held  by  r^ional  office 
personnel  acting  as  "agents"  for  the 
Board,  amendments  clarifying  the 
opportimities  for  hearings  held  before 
the  Board  have  been  made. 

This  regulation  is  eflective 
immediately.  Notice  of  proposed 
rulemaking  does  not  apply  to  this 
regulation  under  the  exception  provided 
in  5  U.S.C  section  553(b)(A)  for 
interpretative  rules,  general  statements 
of  policy,  or  rules  of  agency 
organizations,  procedure  or  practice. 

The  Secretary  has  determined  that 
these  regulations  do  not  contain  a  major 
rule  as  that  term  is  defined  by  Executive 
Order  12291,  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy  and  will 
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not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
signiGcant  adverse  ejects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign* 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  the 
regulations  have  only  a  limited  effect  on 
claimants/appellants  and  their 
representatives.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  these  regulations  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  §§  603  and  604. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  numbers 
associated  with  these  regulatory 
amendments. 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims,  Lawyers,  Legal 
services,  Veterans. 

Approved:  April  13, 1993. 
JesM  Brown, 
Socretaiy  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  20  is  amended  as 
follows: 

PART  2&-B0ARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a) 

2.  In  part  20,  the  heading  for  Subpart 
H  is  revised  as  follows: 

Subpart  H— Hearing*  before  the  Board 
on  Appeal 


3.  In  38  CFR  part  20,  §  20.700  is 
amended  by  revising  the  first  sentence 
of  paragraph  (c)  to  read  as  follows: 

§20.700    Rule  70a  QenwnO. 


(c)  Nonadversarial  proceedings. 
Hearings  conducted  by  the  Board  are  ex 
parte  in  nature  and  nonadversarial. 


4.  Section  20.701  is  revised  to  read  as 
fo  ows: 


120.701    Rule  701.  Whomaypreawtt  oral 
argument 

Only  the  appellant  and/or  his  or  her 
authorized  representative  may  appear 
and  present  argument  in  support  of  an 
appeal.  At  the  request  of  an  appellant, 
a  Veterans  Benefits  Counselor  of  the 
Department  of  Veterans  Affairs  may 
present  the  appeal  at  a  hearing  before 
the  Board  of  Veterans'  Appeals. 

(Authority:  38  U.S.C.  7102.  7104(a),  7105) 

5.  In  section  20.702,  the  heading,  and 
paragraphs  (a),  (c),  (d),  and  (e)  are 
revised  to  read  as  follows: 

f  20.702    Rule  702.  Scheduling  and  notice 
of  hearings  conducted  by  the  Boerd  of 
Veterans'  Appeals  In  Washington,  DC. 

(a)  General.  To  the  extent  that  officials 
scheduling  hearings  for  the  Board  of 
Veterans'  Appeals  determine  that 
necessary  physical  resources  and 
qualified  personnel  are  available, 
hearings  will  be  scheduled  at  the 
convenience  of  appellants  and  their 
representatives,  with  consideration  of 
the  travel  distance  involved.  While  a 
Statement  of  the  Case  should  be 
prepared  prior  to  the  hearing,  it  is  not 
a  prerequisite  for  a  hearing  and  an 
appellant  may  request  that  the  hearing 
be  scheduled  prior  to  issuance  of  the 
Statement  of  the  Case. 

(Authority:  38  U.S.C  7102,  7104(a),  7105(a) 

(b)-   •  • 

(c)  Bequests  for  changes  in  hearing 
dates.  (1)  Tlie  appellant  or  the 
representative  may  request  a  different 
date  for  the  hearing  within  60  days  from 
the  date  of  the  letter  of  notification  of 
the  time  and  place  of  the  hearing,  or  not 
later  than  two  weeks  prior  to  the 
scheduled  hearing  date,  whichever  is 
earlier.  The  request  must  be  in  writing, 
but  the  grounds  for  the  request  need  not 
be  stated.  Only  one  such  request  for  a 
change  of  the  date  of  the  hearing  will  be 
granted,  subject  to  the  interests  of  other 
parties  if  a  simultaneously  contested 
claim  is  involved.  In  the  case  of 
hearings  to  be  conducted  by  the  Board 
of  Veterans'  Appeals  in  Washington, 
DC,  such  requests  for  a  new  hearing  date 
must  be  filed  with:  Chief,  Hearing 
Section  (0141F).  Board  of  Veterans' 
Appeals,  810  Vermont  Avenue  NW., 
Washington,  DC  20420. 

(2)  Aner  the  period  described  in 
paragraph  (c)(1)  of  this  section  has 

Eassed,  or  after  one  change  in  the 
earing  date  is  granted  based  on  a 
request  received  during  such  period,  the 
date  of  the  hearing  will  become  fixed. 
After  a  hearing  date  has  become  fixed, 
an  extension  of  time  for  appearance  at 
a  hearing  will  be  granted  only  for  good 
cause,  with  due  consideration  of  the 
interests  of  other  parties  if  a 


simultaneously  contested  claim  is 
involved.  Examples  of  good  cause 
include,  but  are  not  limited  to,  illness  of 
the  appellant  and/or  representative, 
difficulty  in  obtaining  necessary 
records,  and  unavailability  of  a 
necessary  witness.  The  motion  for  a  new 
hearing  date  must  be  in  writing  and 
must  explain  why  a  new  hearing  date  is 
necessary.  If  good  cause  is  shown,  the 
hearing  will  be  rescheduled  for  the  next 
available  hearing  date  after  the 
appellant  or  his  or  her  representative 
gives  notice  that  the  contingency  which 
gave  rise  to  the  request  for 
postponement  has  been  removed. 
Ordinarily,  however,  hearings  will  not 
be  postponed  more  than  30  days.  In  the 
case  of  a  hearing  conducted  by  the 
Board  of  Veterans'  Appeals  in 
Washington,  DC,  whetiier  good  cause  for 
establishing  a  new  hearing  date  has 
been  shown  will  be  determined  by  the 
presiding  Member  of  the  hearing  panel 
assigned  to  conduct  the  hearing.  In  the 
case  of  hearings  to  be  conducted  by  the 
Board  of  Veterans'  Appeals  in 
Washington,  DC,  the  motion  for  a  new 
hearing  date  must  be  filed  with:  Chief, 
Hearing  Section  (0141F).  Board  of 
Veterans'  Appeals,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 

(Authority:  38  U.S.C  7102,  7104(a),  7105(a). 
7105A) 

(d)  Failure  to  appear  for  a  scheduled 
hearing.  If  an  appellant  (or  when  a 
hearing  only  for  oral  argument  by  a 
representative  has  been  authorized,  the 
representative)  fails  to  appear  for  a 
scheduled  hearing  and  a  request  for 
postponement  has  not  been  received 
and  granted,  the  case  will  be  processed 
as  though  the  request  for  a  hearing  had 
been  withdrawn.  No  further  request  for 
a  hearing  will  be  granted  in  the  same 
appeal  unless  sudi  failure  to  appear  was 
with  good  cause  and  the  cause  for  the 
failure  to  appear  arose  imder  such 
circumstances  that  a  timely  request  for 
postponement  could  not  have  been 
submitted  prior  to  the  scheduled 
hearing  date.  A  motion  for  a  new 
hearing  date  following  a  failure  to 
appear  must  be  in  writing;  must  be 
submitted  not  more  than  15  days 
following  the  original  hearing  date;  and 
must  set  forth  the  reason,  or  reasons,  for 
the  failure  to  appear  at  the  originally 
scheduled  hearing  and  the  reason,  or 
reasons,  why  a  timely  request  for 
postponement  could  not  have  been 
submitted.  In  the  case  of  hearings  to  be 
conducted  by  the  Board  of  Veterans' 
Appeals  in  Washington,  DC,  the  motion 
must  be  filed  with:  Chief,  Hearing 
Section  (0141F),  Board  of  Veterans' 
Appeals,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  If  good  cause  is 
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shown,  the  hearing  will  be  rescheduled 
for  the  next  aTailable  hearing  date  aft^ 
the  appellant  or  hi*  or  her 
representative  givea  notice  that  the 
contingency  which  gave  rise  to  the 
failure  to  appear  haa  been  removed. 
Ordinarily,  however,  bearings  will  not 
be  postponed  more  than  30  days.  In  the 
case  of  hearings  before  the  Board  of 
Veterans'  Appeals  in  Washington,  DC. 
whether  good  cause  for  sudi  failure  to 
appear  has  been  established  will  be 
determined  by  the  presiding  Member  of 
the  hearing  pane!  to  which  the  case  was 
assigned. 

(Authority:  38  U.S.C  7102.  7104(a),  7105(a), 
710SA) 

(e)  Withdrawal  of  hearing  requests.  A 
request  for  a  bearing  may  be  %irithdrawn 
by  an  appellant  at  any  time  before  the 
date  of  the  hearing.  A  request  for  a 
hearing  may  not  be  withdrawn  by  an 
appellant's  representative  without  the 
consent  of  the  appellant.  In  the  case  of 
hearings  to  be  conducted  by  the  Board 
of  Veterans'  Appeals  in  Washington, 
DC  the  notice  of  withdrawal  must  be 
sent  to:  Chief.  Hearing  Section  (0141F). 
Board  of  Veterans'  Appeals,  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420. 

(Authority:  3«  U.SX1  7102.  7104(a)  7105(a)) 
(Approved  by  th«  Office  of  Management  and 
Bud^  under  cootroi  Dumber  2000-0065.) 

6.  Section  20.705  is  revised  as 
follows: 

f2a706    R«ila70S.\MMr«tM«rin9S«« 

A  hearing  oo  appeal  before  the  Board 
of  Veterans'  Appeals  may  be  held  in  one 
of  the  folIo«ving  places  at  the  option  of 
the  appellant: 

(a)  hi  Washington.  DC.  or 

(b)  Before  a  traveling  Section  of  the 
Board  of  Veterans'  Appeals  at 
Department  of  Vetuana  Afiairs  bcilities 
having  adequate  physical  resources  and 
personnel  for  the  support  of  such 
hearings. 

Authority:  38  U.SXl  7102.  7104(a). 
7105(a).  7110) 

7.  Section  20.708  is  revised  to  read  as 
follows: 

|20l706    Ruia  TOt.  Prahaarlng  contafawce. 

An  appellant's  authorized 
representative  may  request  a  prriiearing 
conference  writh  the  presiding  Member 
of  a  hearing  poiel  in  order  to  clarify  the 
issues  to  be  considered  at  a  hearing  on 
appeal,  obtain  rulings  on  the 
admissibility  of  evidence,  develop 
stipulations  of  fact,  establish  the  length 
of  argument  which  will  be  permitted,  or 
take  other  steps  which  will  make  the 
hearing  itself  mora  efficient  and 


Erodnctive.  With  respect  to  hearings  to 
8  held  before  Members  of  the  Board  at 
Waahington.  DC  arrangements  for  a 
prehearing  conference  must  be  made 
through:  Chief.  Heering  Section  (0141F), 
Board  of  Veterans'  Appeals,  810 
Vermont  Avenue,  ^fW.,  Washington,  DC 
20420.  Requests  for  prehearing 
conferences  in  cases  involving  hearii^ 
to  be  held  bef(»re  traveling  Se^ons  of 
the  Board  must  be  addressed  to  the 
office  of  the  Department  of  Veterans 
Affairs  official  who  signed  the  letter 
giving  notice  of  the  time  and  place  of 
the  hearing. 

(Authority:  M  U.S.C  7102.  7104(a).  710S(a)) 

8.  In  section  20.714,  paragraph  (b)  is 
removed,  and  paragraph  (c)  is 
redesignated  as  the  new  paragraph  (b) 
and  is  revised  to  read  as  follows: 

120.714  Ruto  714.  Record  of  Mawtnga. 

(a)*  •  • 

(b)  Copy  of  hearing  tape  recording  or 
written  transcript.  One  copy  of  the  tape 
recording  of  heering  proceedings  before 
the  Board  of  Veterans'  Appeals,  or  the 
written  transcript  of  such  proceedings 
when  such  a  transcript  has  been 
prepared  In  accordance  with  the 
provisions  of  paragraph  (a)  of  this 
section,  shall  be  furnished  without  cost 
to  the  appellant  or  representative  if  a 
request  is  made  in  accordance  with 
$1,577  of  this  chapter. 

(Authority:  38  U.SXl  7102.  7104(a),  7105(a)) 

9.  Section  20.715  is  revised  to  read  as 
follows: 

120.715  Ruia  71  $.Reoordtogo«  hearing  by 
appellant  or  rapraaamatlva. 

An  appellant  or  representadve  may 
record  the  hearing  with  his  or  her  own 

XprneoL  Filming,  videotaping  or 
rising  the  bearing  may  only  be 
authorized  when  prior  written  ctmsent 
is  obtained  from  all  appellants  and 
contesting  claimants,  if  any,  and  made 
a  matter  of  record.  In  no  event  will  such 
additional  equipment  be  used  if  it 
interferes  with  the  conduct  of  the 
hearing  or  the  official  recording 
apparatus.  In  all  such  situations, 
advance  arrangements  must  be  made.  In 
the  case  of  hearings  held  before  the 
Board  of  Veterans'  Appeals  in 
Washington,  DC,  arrai^ements  must  be 
made  with  the  Chief  of  the  Hearing 
Secticm  (0141F),  Board  of  Veterans' 
Appeals,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  In  the  case  of 
hearings  held  before  traveling  Sections 
of  the  Board,  arrangements  must  be 
made  through  the  office  of  the 
Department  of  Veterans  AHairs  official 
who  signed  the  letter  giving  notification 
of  the  time  and  place  of  the  hearing. 

(Authority:  38  U^Xl  7102.  7104(a},  710S(a)) 


10.  Section  20.716  is  revised  to  read 
as  follows: 

§20.716    Rule  716.  Correction  of  hearing 
tranacrlpls. 

The  tape  recording  on  file  at  the 
Board  of  Veterans'  Appeals  or  a 
transcript  prepared  by  the  Board  of 
Veterans'  Appeals  is  the  only  official 
record  of  a  hearing  before  the  Board. 
Alternate  transcript  versions  prepared 
by  the  appellant  and  representative  will 
not  be  accepted.  If  an  appellant  wishes 
to  seek  correction  of  perceived  etrors  in 
a  hearing  transcript,  the  appellant  or  his 
or  her  representative  should  move  for 
the  correction  of  the  hearing  transcript 
within  30  days  after  the  date  that  the 
transcript  is  mailed  to  the  appellant. 
The  motion  must  be  in  writing  and  must 
specify  the  error,  or  errors,  in  the 
transcript  and  the  correct  wording  to  be 
substituted.  In  the  case  of  hearings  held 
before  the  Board  of  Veterans'  Appeals, 
whether  in  VVasbington,  E)C,  or  in  the 
field,  the  motion  must  be  filed  with  the 
Chief.  Hearing  Section  (0141F).  Board  of 
Veterans'  Appeals,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 
The  ruling  on  the  motion  will  be  made 
by  the  presiding  Member  of  the  hearing 
panel  concerned. 

(Authority:  38  U.S.C  7102.  7104(a),  7105(a). 
7110) 

11.  In  section  20.717,  paragraphs  (c) 
and  (d)  are  revised  to  read  as  follows: 

|2a717    Rula717.  Loaa  of  hearing  tapaa 
or  tranacflpta    SBOtiow  lor  war  hearing. 

(a)-  *  • 
(b)V  • 

(c)  Where  motion  for  a  new  hearing  is 
filed.  In  the  case  of  hearings  held  berare 
the  Board  of  Veterans'  Appeals,  whether 
in  Washington,  DC,  or  in  the  field,  the 
motion  must  be  filed  with:  Chief, 
Hearing  Section  (0141F).  Board  of 
Veterans'  Appeals,  810  Vermont 
Avenue.  NW..  Washington,  DC  20420. 

(d)  Ruling  on  motion  for  a  new 
hearing.  Except  as  noted  hereinafter,  the 
ruling  on  the  motion  for  a  new  bearing 
will  be  made  by  the  presiding  Member 
of  the  hearing  panel  concerned.  If  the 
presiding  Member  of  the  hearing  panel 
is  no  longer  available,  the  ruling  on  the 
motion  may  be  made  by  any  other 
member  of  the  hearing  panel  who  is 
available.  In  cases  in  which  a  final 
Board  of  Veterans'  Api>eals  decision  has 
already  been  promulgated  with  respect 
to  the  appeal  in  question,  the  ruling  on 
the  motion  will  be  by  the  Chairman  of 
the  Board.  Factors  to  be  considered  in 
ruling  on  the  motion  include,  but  will 
not  be  limited  to,  the  extent  of  the  loss 
of  the  record  in  those  cases  where  only 
a  ptMtion  of  a  hearing  tape  is 
unintelligible  or  only  a  portion  of  a 
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transcript  has  been  lost  or  destroyed, 
and  the  extent  and  reasonableness  of 
any  delay  in  moving  for  a  new  hearing. 
If  a  new  hearing  is  granted  in  a  case  in 
which  a  final  Board  of  Veterans' 
Appeals  decision  has  already  been 
promulgated,  a  supplemented  decision 
will  be  issued. 

(Authraity:  38  U.S.C  7102.  7104(a).  7105(a). 
7110) 

IFR  Doc.  93-11163  Filed  5-11-93;  8:45  am] 
BiujNQcooe  Mie-oiHi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NM-1 4-1-6585;  FRL-4661-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  New 
Mexico;  Ravlalon  to  the  State 
Implementation  Plan;  Addraaaing  New 
Source  Review  in  Nonattainmant  Araaa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  This  document  approves  a 
revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  Air  Quality  Cdntrol 
Regulation  (AQCR)  709,  the  existing 
SIP-approved  New  Source  Review 
(NSR)  regulation  for  nonattainment 
areas  in  the  State  of  New  Mexico 
outside  the  boundaries  of  Indian  Lands 
and  Bernalillo  County.  These  revisions 
were  made  in  response  to  the  NSR 
requirements  outlined  in  the  Clean  Air 
Act  Amendments  (CAAA)  of  1990. 
DATES:  This  action  will  become  effective 
on  July  12, 1993  unless  notice  is 
received  within  30  days  of  publication 
that  someone  wishes  to  submit  adverse 
or  critical  comments. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  vfith  the 
appropriate  office  at  least  twenty-four 
hours  oefore  the  visiting  day. 
U.S.  Environmental  Protection  Agency. 

Region  6.  Air  Programs  Branch  (6T- 

AP).  1445  Ross  Avenue,  Suite  700. 

Dallas.  Texas  75202-2733 
Mr.  Jerry  Kurtzweg  {ANR-443). 

Environmental  Protection  Agency. 


401  M  Street.  SW..  Washington,  DC 
20460 

New  Mexico  Environment  Department, 
Air  Quality  Bureau,  1190  St  Francis 
Drive.  Room  So.  2100.  Santa  Fe.  New 
Mexico  87503 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Mark  Sather.  Planning  Section  (6T-AP). 
Air  Programs  Branch.  U.S.  EPA  Region 
6, 1445  Ross  Avenue.  Dallas,  Texas 
75202-2733.  Telephone  (214)  655-7258. 

SUPPLEMENTARY  INFORMATION:  One  area 
in  the  State  of  New  Mexico.  Anthony, 
was  designated  nonattainment  fcv  PM- 
10  and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Act  (Act),  upon  enactment  of 
the  CAAA  of  1990.  PM-10  is  defined  as 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers.  One  of  the  required 
items  to  be  included  in  the  Anthony 
PM-10  SIP  was  a  revision  to  the  existing 
nonattainment  permit  program.  These 
revisions  were  to  be  suomitted  by  June 
30, 1992,  to  meet  the  requirements  of 
section  173  of  the  Act  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10.  Please  reference  section 
189(a)(1)(A)  of  the  Act.  By  cover  letter 
dated  June  12, 1992,  the  Governor  of 
New  Mexico  submitted  to  the  EPA 
revisions  to  AQCR  709,  entitled  Permits 
Nonattainment  Areas,  addressing  NSR 
in  nonattainment  areas  in  the  State  of 
New  Mexico  outside  the  boundaries  of 
Indian  Lands  and  Bernalillo  County. 
The  revisions  to  AQCR  709  were  filed 
with  the  State  Records  and  Archives 
Center  on  June  25, 1992.  AQCR  709  was 
initially  approved  by  the  EPA  on  June 
4, 1990  (55  PR  (PR)  22784).  Further 
revisions  were  approved  on  August  21, 
1990  (55  PR  34013),  and  on  November 
12. 1991  (56  FR  57492).  The  reader 
should  refer  to  the  previously  cited 
Federal  Register  notices  for  the 
background  information,  history,  and 
issues  associated  with  this  regulation. 
The  current  revisions  to  AQOl  709 
discussed  in  this  notice  are 
straightforward  and  minimal  as  outlined 
below. 

Analysis  of  State  SubmiMioa 

I.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  for 
submission  to  the  EPA.  Section 
110(a)(2)  of  the  Act  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 


notice  and  public  hearing.^  Section 
110(1)  of  the  Act  similarly  provides  that 
each  revision  to  an  implementation  plan 
submitted  by  a  State  under  the  Act  must 
be  adopted  by  such  State  after 
reasonable  notice  and  pubUc  hearing. 

The  EPA  also  must  oetermine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  Section  llOW(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  CFR  part  51.  appendix  V  (1991).  as 
amended  by  56  FR  42216  (August  26. 
1991).  The  EPA  attempU  to  make 
completeness  determinations  mthin  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission. 

The  State  of  New  Mexico  held  a 
public  hearing  on  June  12. 1992.  to 
entertain  public  comment  on  proposed 
revisions  to  AQCR  709  addressing  NSR 
No  pubhc  comments  were  received. 
Following  the  public  hearing  the  SIP 
revision  %vas  adopted  by  the  State  and 
signed  by  the  Governor  on  June  12. 
1992.  The  SIP  revision  was  received  by 
the  EPA  on  July  2. 1992. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991).  A  letter 
dated  July  29. 1992.  was  forwarded  to 
the  Governor  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process.  As  noted  in  today's  action,  the 
EPA  is  approving  this  New  Mexico  NSR 
SIP  submittal. 

2.  Revisions  to  Nonattainment  NSR 
Permit  Program 

The  State  of  New  Mexico  has  revised 
AQCR  709  in  order  to  meet 
requirements  found  in  section  173  of  the 
Act  for  the  construction  and  operation 
of  new  and  modified  major  stationary 
sources  of  PM-10.  As  referenced  above, 
the  State  of  New  Mexico  already  has  in 
place  a  Federally  enforceable  regulation 
for  nonattainment  NSR  (AQCR  709). 
Very  few  revisions  to  AQCR  709  were 
required  to  incorporate  new 
nonattainment  NSR  requirements 
outlined  in  the  CAAA  of  1990.  The 
specific  revisions  to  AQCR  709  are 
discussed  below. 

The  CAAA  of  1990  now  requires  that 
emission  reductions  obtained  pursuant 
to  section  173(c)(1),  pertaining  to 


'  AIM  MCtiOB  172(cK7)  of  tfa*  Act  nqutlM  UmI 

plan  ptovisioiu  for  nmittalnmwit  araM  maat  Dm 
applicabl*  provision*  of  Sactlon  llO(aN2). 
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"OfiiBets",  assure  that  the  total  tounage 
of  increased  emissions  of  an  air 
pollutant  from  a  new  or  modified  source 
shall  be  ofEset  by  an  eaxial  or  greater 
reduction,  as  applicable,  in  the  actxial 
emissions  of  suoi  air  pollutant  from  the 
same  or  other  sources  in  the  area.  The 
State  of  New  Mexico  has  revised  the 
language  in  section  D(3)(a)  of  AQCR  709 
to  adequately  address  this  new 
requirement. 

The  CAAA  of  1990  in  section 
173(a)(5)  now  also  provides  that  as  a 
condition  for  issuing  a  permit  to 
construct  a  major  stationary  source  or 
major  modification  in  a  nonattainment 
area,  an  analysis  of  alternative  sites, 
sizes,  production  processes,  and 
environmental  control  techniques  for 
such  proposed  source  demonstrates  that 
benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification.  The  State  of  New 
Mexico  has  added  this  language  to 
AQCR  709  in  section  D(5). 

The  CAAA  of  1990  in  section 
189(b)(3)  also  specifies  that  for  any 
serious  PM-10  nonattainment  area,  the 
terms  "major  source"  and  "major 
stationary  source"  include  any 
stationary  soiirce  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits, 
or  has  the  potential  to  emit,  at  least  70 
tons  per  year  of  PM-10.  In  addition, 
section  173(e)  specifies  alternative 
o&etting  reouirements  for  the 
permitting  oi  increased  emissions  from 
rocket  engines  or  motors.  The  State  of 
New  Mexico  does  not  have  to 
incorporate  these  provisions  into  AQCR 
709  at  this  time  because  the  State 
currently  contains  only  one  moderate 
nonattainment  area  (Anthony,  New 
Mexico)  in  which  the  threshold  level  for 
a  major  source  or  major  stationary 
source  is  100  tons  per  year.  Also,  rocket 
engine  and  motor  firing  facilities  in  the 
State  of  New  Mexico  (e.g.,  White  Sands 
Missile  Range)  are  currently  located  in 
imclassified  areas  for  the  PM-10 
National  Ambient  Air  Quality  Standards 
(NAAQS).  No  such  facilities  are  located 
in  the  Anthony,  New  Mexico,  PM-10 
nonattainment  area. 

The  remainder  of  the  revisions  being 
approved  today  result  from  clarifying, 
renumbering,  and  updating  certain 
sections  of  AQCR  709.  These  changes, 
discussed  in  detail  in  the  Technical 
Support  Document,  represent  small  and 
noncontroversial  revisions  to  AQCR 
709. 

The  EPA  is  currently  in  the  process  of 
revising  its  regulations  in  accordance 
with  the  CAAA  of  1990  and  expects  to 
propose  an  amended  40  CFR  51.165 


within  the  near  futiire.  These  revisions 
to  40  CFR  51.165  will  reflect  the  new 
nonattainment  NSR  provisions  added  by 
the  CAAA  of  1990  in  sections  172  and 
173.  Thus,  once  the  EPA  promulgates 
final  nonattainment  NSR  rules  pursuant 
to  the  CAAA  of  1990,  the  State  of  New 
Mexico  will  have  to  review  AQCR  709 
against  the  requirements  found  in  the 
&ial  promulgated  regulations  and 
submit  any  additional  required 
revisions  to  the  EPA  for  SIP  approval. 

Final  Actum 

The  EPA  is  today  approving  a  revision 
to  the  New  Mexico  SIP  to  include 
revisions  to  AQCR  709  addressing  NSR 
in  nonattainment  areas  in  the  State  of 
New  Mexico  outside  the  boundaries  of 
Indian  Lands  and  Bernalillo  County. 
These  revisions  to  AQCR  709  were  filed 
with  the  State  Records  and  Archives 
Center  on  June  25, 1992,  and  received 
by  the  EPA  on  July  2, 1992.  The 
revisions  incorporate  new  requirements 
in  section  173  of  the  Act  mandated  by 
the  CAAA  of  1990  for  the  construction 
and  operation  of  new  and  modified 
major  stationary  sources  of  PM-10  in 
nonattainment  areas.  However,  the  EPA 
is  currently  in  the  process  of  revising  its 
regulations  in  accordance  with  the 
CAAA  of  1990  and  expects  to  propose 
an  amended  40  CFR  51.165  within  the 
near  futiu^.  These  revisions  to  40  CFR 
51.165  will  reflect  the  new 
nonattainment  NSR  provisions  added  by 
the  CAAA  of.  1990  in  sections  172  and 
173.  Thus,  once  the  EPA  promulgates 
final  nonattainment  NSR  rules  pursuant 
to  the  CAAA  of  1990,  the  State  of  New 
Mexico  will  have  to  review  AQCR  709 
against  the  requirements  found  in  the 
final  promulgated  regulations  and 
submit  any  additional  required 
revisions  to  the  EPA  for  SIP  approval. 

The  EPA  has  reviewed  these  revisions 
to  the  New  Mexico  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  July  12, 1993 
unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  aimouncing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  July  12. 
1993. 


The  EPA  has  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  CAAA  enacted  on  November 
15, 1990.  The  EPA  has  determined  that 
this  action  conforms  with  those 
requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Procesa 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  12, 1993.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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Executive  Order  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Tables  2  and  3  SIP  revisions  (54  FR 
2222]  fit)m  the  reouirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  yea's.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SOP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  the  EPA's 
request. 

List  of  Sub|ect8  in  40  CFR  Port  S2 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference.  Lead,  Nitrogen  dioxide, 
C^ne,  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  o!  New  Mexico  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1.1M2. 

Dated:  April  23, 1993 
Rttssell  F.  Rboadea, 

Acting  Regional  Administrator  (6A). 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  GG— New  Mexico 

2.  Section  52.1620  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

§52.1620    MentHicatlon  of  plan. 

Ic)  •  •  • 

t48)  A  revision  to  the  New  Mexico  SIP 
to  include  revisions  to  Air  Quality 
Control  Regulation  709 — Permits — 
Nonattainment  Areas,  as  filed  with  the 
State  Records  and  Archives  Center  on 
June  25, 1992. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  New  Mexico  Air 
Quahty  Control  Regulation  709 — 
Permits — Nonattainment  Areas,  Section 
D,  "Source  Reqiiirements."  Subsections 
D(2).  D(3)(a).  D(5),  D(6);  Section  G. 
"Emission  Onsets,"  Subsection  G(5): 
Section  I,  "Air  Quahty  Benefit." 
Subsection  1(1);  and  Section  J.  "Public 
Participation  and  Notification," 
Subsection  J(2)  (first  paragraph),  as  filed 


with  the  State  Records  and  Archives 
Center  on  Jime  25. 1992. 

[FR  Doc.  93-11225  Filed  5-11^3;  8:45  ainl 
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40  CFR  Part  52 

[lA-8-1-5750;  FRL-4618-6] 

Approval  and  Promutgation  of 
Impiamontation  Plana;  State  o(  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  rule. 

SUMMARY:  The  state  of  Iowa  has 
submitted  a  State  Implementation  Plan 
(SIP)  revision  which  revises  and 
updates  certain  state  air  regulations. 
EPA  is  taking  final  action  to  approve 
these  changes.  This  action  is  necessary 
to  make  the  changes  federally 
enforceable  and  to  keep  the  SIP  current 
with  changes  to  the  state  regulations. 
EFFECTIVi  DATE:  This  action  will  be 
effective  July  12, 1993  unless  notice  is 
received  by  June  11. 1993  that  adverse 
or  critical  comments  will  be  submitted. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

AOOftESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoius  at  the:  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue.  Kansas  Qty,  Kansas 
66101;  Iowa  Department  of  Natural 
Resources,  Henry  A.  Wallace  Building, 
900  East  Grand,  Des  Moines,  Iowa 
50319;  and  Jerry  Kurtzweg  (ANR-443), 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  On 
January  5, 1993.  the  Iowa  Department  of 
Natural  Resources  (IDNR)  submitted  a 
revision  to  its  SIP.  This  submittal 
contained  revisions  to  the  following  air 
quality  rules:  Chapter  20.  Definitions; 
Chapter  22.  Controlling  Pollution; 
Chapter  23,  Emission  Standards  for 
Contaminants;  Chapter  24,  Excess 
Emission;  Chapter  25,  Measurement  of 
Emissions;  and  Chapter  29. 
Qualification  in  Visual  Determination  of 
the  Opacity  of  Emissions.  Additionally, 
revisions  were  made  to  the  Compliance 
Sampling  Manual  (CSM).  referenced  in 
Chapter  25.  The  major  purpose  for  the 
revision  was  to  update  references  to  the 
Code  of  Federal  Regulations  (CFR) 
which  are  adopted  by  reference,  to  make 
minor  corrections  and  revisions,  and  to 
update  the  test  procedures  contained  in 


the  CSM.  Reldvant  actions  are  discusaed 
below. 

In  Chapter  20.  Definitions,  the  state 
added  a  definition  of  "ambient  air" 
which  is  consistent  with  the  EPA 
definition  at  40  CFR  50.1(e).  The 
definition  of  "opacity"  was  revised  to 
include  a  reference  to  Chapter  29,  whidi 
provides  fbr  the  federal  method  of 
determination  of  opacity  and  the 
requirements  for  a  qualified  observer. 
Also,  the  definition  of  "Ringelmann 
chart"  was  deleted  since  it  is  replaced 
with  the  definition  of  opacity  elsewhem 
in  the  state  rules. 

In  Chapter  22,  Controlling  Pollution, 
subrule  22.3(1).  Stationary  sources  other 
than  anaerobic  lagoons,  a  restnction  was 
added  which  requires  the  state  to 
withhold  issuance  of  a  construction  or 
conditional  permit  if  a  source  is  in 
violation  of  a  permit  condition  or 
compliance  schedule.  This  enhances  thn 
state's  enforcement  powers.  In  subrule 
22.4,  Special  requirements  for  major 
stationary  sources  in  areas  designated 
attainment  or  unclassified  (prevention 
of  significant  deterioration  (PSD)),  and 
subrule  22.5,  Special  requirements  for 
nonattainment  areas,  the  state  reference 
to  the  federal  PSD  rule  at  40  CFR  52.21 
was  updated,  as  well  as  the  reference  to 
the  attainment  status  designations  table 
for  Iowa  at  40  CFR  81.316. 

In  Chapter  23,  Emission  Standards  for 
Contaminants,  subrules  23.3(2)  (relating 
to  sources  generally),  and  23.4(12) 
(relating  to  incinerators),  the  limitation 
on  opacity  deleted  the  reference  to  the 
Ringelmann  chart  so  that  the  limitation 
is  expressed  as  40  percent  opacity.  In 
subrule  23.3(3),  Sulfur  compounds,  the 
averaging  period  for  sulfur  dioxide 
emission  limitations  was  changed  from 
two  hoius  to  three  hours,  which  makes 
it  consistent  with  the  test  method 
requirements  of  40  CFR  parts  60.8  and 
60.46.  The  test  method  in  the  CSM  for 
sulfur  dioxide  continues  to  adopt  by 
reference  the  federal  method  at  40  CFR 
Part  60,  Appendix  A,  Method  6. 

Minor  revisions  were  made  to  Chapter 
24,  Excess  Emission. 

Chapter  25,  Measurement  of 
Emissions,  subrule  25.1(7),  Test  by 
owner,  was  revised  to  require  the  source 
to  provide  the  state  with  30  instead  of 
15  days'  notice  of  a  scheduled  test, 
requires  a  pretest  meeting  between  the 
source  and  the  state,  requires  that  new 
equipment  be  tested  within  a  certain 
time  {>eriod,  requires  the  source  to 
submit  test  results  to  the  state  within  a 
specified  time  period,  and  gives  the 
state  authority  to  require  testing  of 
existing  equipment.  Subrule  25.1(9). 
Methods  and  procedures,  was  revised  to 
update  the  reference  to  40  CFR  part  60. 
Appendix  B — Performance 
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Specifications,  and  Appendix  F — 
Quality  Assurance  Procedxires,  was 
added.  Also,  a  provision  was  added  to 
give  the  state  authority  to  require  testing 
to  determine  compliance  wim  a  permit 
condition.  Chapter  25  references  the 
state  CSM,  which  in  turn  references 
federal  test  methods  and  procedures  for 
source  emission  testing.  The  state  made 
numerous  revisions  to  the  CSM  and 
updated  the  reference  to  it  in  this  rule. 
These  revisions  updated  references  to 
EPA  methods  and  state  rules,  clarified 
existing  language,  and  made  minor 
corrections.  The  net  effect  is  to  improve 
the  accuracy  and  enforceability  of  the 
document  and  Chapter  25. 

Chapter  29,  Qualification  in  Visual 
Determination  of  the  Opacity  of 
Emissions,  was  revised  to  delete  the 
state  requirements  for  visual 
determination  of  opacity  of  emissions 
and  requirements  for  qualified  observers 
and  replacing  it  with  adoption  by 
reference  of  the  federal  method  at  40 
CFR  part  60,  appendix  A,  Method  9. 

The  state  provided  opportunity  for 
public  notice  and  comment  prior  to  the 
adoption  of  these  revisions  pursuant  to 
the  requirements  of  40  CFR  51.102. 

Additional  information  on  this 
rulemaking  is  contained  in  the 
Technical  Support  Document  which  is 
available  from  the  EPA  information 
contact  above.  EPA  ACTION:  EPA  is 
taking  final  action  to  approve  revisions 
to  the  Iowa  SIP  which  amend  and 
update  the  state  air  rules. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  eff^ective 
July  12. 1993  imless.  June  11, 1993 
notice  is  received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  July  12, 
1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entitiee  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  Clean  Air  Act 
(CAA)  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the  federal 
SIP  approval  does  not  impose  any  new 
requirements,  EPA  certifies  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
{Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-€6  (1976);  42  U.S.C 
7410(a)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions  itom  the  requirements  of 
Section  3  of  Executive  Order  12291.  The 
Office  of  Management  and  Budget  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  12, 1993.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (Se^  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation 
by  reference.  Intergovernmental 
relations,  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfiir 
oxides,  and  Volatile  organic 
compounds. 


Dated:  April  7, 1993. 
William  W.  Rk8. 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  57— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

SUBPART  O-towa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(57)  to  read  as 
follows: 

§52.820    Identification  of  ptaru 

•        •        •        *        • 

(c)  •  •  • 

(57)  On  January  5. 1993,  the  Iowa 
Department  of  Natural  Resources  (IDNR) 
submitted  air  quality  rule  revisions  to 
Iowa  Administrative  Code,  Chaptera  20. 
22,  23,  24,  25,  29,  and  revisions  to  the 
Compliance  Sampling  Manual. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Chapter  20  (20.2), 
Scope  of  Title-Definitions-Forms-Rules 
of  Practice;  Chapter  22  (22.3(1),  22.4, 
22.5(2)),  Controlling  Pollution;  Chapter 
23  (23.2(3),  23.3(2),  23.3(3),  23.4(12)), 
Emission  Standards  for  Contaminants; 
Chapter  24  (24.1(1),  24.1(5)),  Excess 
Emission;  Chapter  25,  (25.1(7).  25.1(9)), 
Measurement  of  Emissions  and  rescind 
25.1(10)d;  and  Chapter  29  (29.1), 
Qualification  in  Visual  Determination  of 
the  Opacity  of  Emissions.  These 
revisions  were  adopted  by  the  Iowa 
Environmental  Protection  Commission 
on  December  21, 1992,  and  became 
effective  on  February  24, 1993. 

(ii)  Additional  material. 

(A)  Letter  from  Larry  Wilson,  IDNR.  to 
Morris  Kay,  EPA,  dated  January  5, 1993, 
and  the  Compliance  Sampling  Manual, 
revised  December  1992. 

[FR  Doc.  93-11228  Filed  5-11-93;  8:45  am) 
BtUJNa  COOe  •8«0-6IM> 


40  CFR  Part  721 
[OPPTS-50578A;  FRL-4077-7] 

Alkali  Metal  Nitrites;  Significant  New 
Use  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  promulgating  a 
significant  new  use  rule  (SNUR)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  which  will  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  alkali  (e.g.. 
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sodium  or  potassium)  metal  nitrites 
(AMNs)  for  use  as  an  ingredient  in 
metalworking  fluids  (as  defined  in  40 
CFR  721.3)  containing  amines 
(MWFAs).  EPA  believes  this  action  is 
necessary  because  AMNs,  when  used  as 
an  ingredient  in  amine-containing 
metalworking  fluids,  have  a  high 
potential  to  form  nitrosamines,  which 
may  be  hazardous  to  human  health. 
Activities  associated  with  the  use  of 
AMNs  as  an  ingredient  in  MWFAs  may 
result  in  significant  hiuuan  exposure  to 
nitrosamines  and  pose  a  significant 
hazard  to  human  health.  The  required 
notice  will  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
use  and  associated  activities,  and  an 
opportunity  to  protect  against 
imreasonable  risks,  if  any,  from 
exposure  to  the  nitrosamines  formed  by 
reaction  of  AMNs  with  amines  in 
metalworking  fluids  before  it  can  occur. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  June  26, 1993.  In 
accordance  with  40  CFR  23.5,  this  rule 
shall  be  promulgated  for  piuposes  of 
judicial  review  at  1  p.m.  eastern  time  on 
May  26,  1993. 

FOB  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St..  SW.. 
Washington,  DC  20460.  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The  SNUR 
for  AMNs  published  today  will  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  AMNs  for  use 
as  an  ingredient  in  MWFAs.  The 
required  notice  will  provide  EPA  with 
the  information  needed  to  evaluate  an 
intended  use  and  associated  activities, 
and  an  opportunity  to  protect  against 
potentially  adverse  exposure  to  the 
nitrosamines  formed  from  AMNs  in 
combination  with  amines  before  it  can 
occur. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 

t>erson8  to  submit  a  notice  to  EPA  at 
east  90  days  before  they  manufacture, 
import,  or  process  the  chemical 
substance  tor  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 


imder  section  5(a)(2)  with  respect  to  a 
category  of  chemical  substances. 

Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)(1),  (h)(2), 
(h)(3),  and  (h)(5),  and  the  regulations  at 
40  CFR  part  720.  Once  EPA  receives  a 
SNUR  notice,  EPA  may  take  action 
under  section  5(e),  5(f),  6.  or  7  to  control 
the  activities  for  which  it  has  received 
a  SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

n.  Applicability  of  General  Provisions 

General  regulatory  provisions 
apphcable  to  SNURs  are  codified  at  40 
CFR  part  721.  subpart  A.  In  the  Federal 
Register  of  August  17, 1988  (53  FR 
31252).  EPA  promulgated  a  "User  Fee 
Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
significant  new  use  notices  to  submit 
certain  fees  to  EPA  are  discussed  in 
detail  in  that  Federal  Register 
dociunent  Interested  persons  should 
refer  to  these  documents  for  further 
information. 

m.  Sununary  of  This  Rule 

The  chemical  substances  which  are 
the  subjects  of  this  SNUR  are  the  nitrites 
of  the  alkali  metals  (Group  lA  in  the 
periodic  classification  of  chemical 
elements)  hthium,  sodium,  potassium, 
rubidium,  cesium,  and  frandum.  EPA  is 
designating  the  manufacture,  import,  or 
processing  of  tliese  substances  for  use  as 
an  ingredient  in  MWFAs  as  a  significant 
new  use.  Thus,  the  rule  requires  persons 
who  intend  to  manufacture,  Import,  or 
process  AMNs  for  use  as  an  ingredient 
in  MWFAs  to  submit  a  significant  new 
use  notice  to  EPA  at  least  90  days  before 
starting  such  manufacture,  import,  or 
processing. 

rv.  Background  Information  on  Alkali 
Metal  Nitrites  in  Metalworking  Fluids 

This  imit  summarizes  the  backgroimd 
information  for  this  rule.  More  complete 
information  on  production,  use,  and 
health  effects  of  AMNs  in  MWFAs 
appears  in  the  preamble  to  the  proposed 


rule  (56  FR  2733,  January  24. 1991). 
Interested  persons  should  refer  to  that 
document  lor  further  information. 

Until  recently,  AMNs  were  used  as  a 
corrosion  inhibitor  in  metalworking 
fluids.  Based  on  available  sources  of 
information,  including  information  from 
the  metalworking  industry,  EPA  has 
concluded  that  AMNs  are  no  longer 
used  as  an  ingredient  in  MWFAs. 

Scientific  evidence  demonstrates  that 
the  use  of  metalworking  fluids 
containing  nitrites  and  amines  can 
result  in  nitrosamine  formation.  The 
primary  nitrosamine  produced  is  N- 
nitrosodielhanolamine  (NDELA),  which 
is  classified  by  EPA  as  a  probable 
human  carcinogen.  Other  nitrosamines 
which  may  cause  adverse  health  effects 
may  also  be  formed. 

V.  Objectives  and  Rationale  for  This 
Rule 

Because  use  of  AMNs  as  an  ingredient 
in  MWFAs  was  abandoned  fairly 
recently,  EPA  recognizes  that  some 
metalworking  facilities  may  still  have 
supplies  of  metalworking  fluids 
containing  amines  and  nitrites.  Because 
there  are  limited  amounts  of  such 
supplies,  EPA  does  not  feel  a  ban  on 
them  is  necessary  or  warranted.  To 
allow  these  existing  supplies  to  be 
depleted  without  triggering  the 
significant  new  use  notice  requirements 
of  this  rule,  EPA  is  clarifying  the 
significant  new  use  in  this  rule  to  be 
manufacture,  import,  or  processing  of 
AMNs  for  use  as  an  ingredient  in 
MWFAs. 

To  determine  what  would  constitute  a 
significant  new  use  of  AMNs,  EPA 
considered  relevant  information  on  the 
toxicity  of  the  chemical  substances  and 
the  nitrosamine  byproducts  associated 
with  their  uses,  likely  exposures  and 
releases  associated  with  possible  uses, 
and  the  four  factors  listed  in  section 
5(a)(2)  of  TSCA.  Based  on  these 
considerations,  EPA  wishes  to  achieve 
the  following  objectives  with  regard  to 
the  significant  new  use  designated  in 
this  rule: 

1.  EPA  wants  to  ensure  that  it  will 
receive  notice  of  any  company's  intent 
to  manufacture,  import,  or  process 
AMNs  for  use  as  an  ingredient  in 
MWFAs  before  that  activity  begins. 

2.  EPA  wants  to  ensure  that  it  will 
have  an  opportunity  to  review  and 
evaluate  data  submitted  In  a  significant 
new  use  notice  before  the  notice 
submitter  begins  a  significant  new  use 
of  the  chemical  substances. 

3.  EPA  wants  to  ensure  that  it  will  be 
able  to  regulate  prospective 
manufacturers,  importers,  processors  or 
users  of  AMNs  before  a  significant  new 
use  occurs,  provided  that  the  degree  of 
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potential  health  risk  is  sufficient  to 
warrant  such  regulation. 

Data  indicate  that  NDELA  may  be  a 
human  carcinogen.  As  NDELA  is  a 
known  byproduct  of  the  use  of  amine- 
containing  metalworking  fluids  that 
contain  nitrites,  EPA  is  concerned  that 
exposure  to  the  nitrosamines  formed 
when  AMNs  are  used  as  an  ingredient 
in  MWFAs  may  present  an  unreasonable 
risk  to  human  health.  EPA  has 
determined  that  use  of  AMNs  as  an 
ingredient  in  MWFAs  has  been 
abandoned,  and  that  resuming  such  use 
therefore  has  a  high  potential  to  increase 
the  magnitude  and  duration  of  exposure 
to  J^IDELA  from  that  which  cxirrently 
exists.  (Public  comments  regarding 
possible  ongoing  uses  of  AMNs  in 
MWFAs  are  addressed  in  Unit  Vin.) 
Considering  the  toxidty/potential 
toxicity  of  NDELA.  and  to  give  EPA  an 
opportunity  to  evaluate  intended  uses  of 
AMNs  as  an  ingredient  in  MWFAs  and 
potential  unreasonable  risk  from 
exposure  to  nitrosamines  associated 
with  such  uses  before  it  can  occur,  EPA 
is  designating  the  use  of  AMNs  as  an 
ingredient  in  MWFAs  as  a  signiflcant 
new  use. 

The  use  of  AMNs  as  an  ingredient  in 
MWFAs  is  currently  subject  to  no 
Federal  regulation  that  would  notify  the 
Federal  Government  of  activities  that 
might  result  in  adverse  exposures  to 
these  substances  or  provide  a  regulatory 
mechanism  that  could  protect  human 
health  or  the  environment  from 
potentially  adverse  exposures  before 
they  occurred. 

Given  the  toxicity/potential  toxicity  of 
NDELA.  the  reasonably  anticipated 
situations  that  could  result  in  exposure 
to  it  ^m  the  use  of  AMNs  as  an 
ingredient  in  MWFAs.  and  the  lack  of 
sufGcient  regulatory  controls, 
individuals  could  be  exposed  to  NDELA 
at  levels  which  may  result  in  advers 
effects.  For  the  foregoing  reasons,  EPA 
designates  the  use  of  AMNs  as  an 
ingredient  in  MWFAs  as  a  significant 
new  use  as  set  forth  in  40  CFR  721.1402. 

VL  Alternatives 

In  the  proposed  SNUR.  EPA  discussed 
alternative  regulatory  actions  that  were 
considered  for  AMNs  in  MWFAs, 
including  a  section  8(a)  reporting  rule 
and  a  section  6  rule.  Public  comments 
were  received  regarding  the 
appropriateness  of  the  SNUR  regulatory 
approach;  these  comments  are 
addressed  in  Unit  Vni.  For  the  reasons 
discussed  in  Unit  Vm.  and  in  the 
preamble  to  the  proposed  rule  (56  FR 
2733,  January  24. 1991).  EPA  continues 
to  beheve  that  a  SNUR  is  the  most 
appropriate  regulatory  approach. 
Therefore.  EPA  has  decided  to  proceed 


with  the  promulgation  of  a  SNUR  for 
these  chemical  substances. 

Vn.  Applicability  of  Rule  to  Ums 
Occurring  Before  Effective  Date  of  the 
Final  Rule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  designating 
a  use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SfJUR  rather  than 
as  of  the  effective  date  of  the  final  rule. 
If  uses  begim  during  the  proposal  period 
of  a  SNUR  were  considered  ongoing 
(and  therefore  not  "new")  as  of  the 
effective  date,  it  would  be  difficult  for 
EPA  to  establish  SNUR  notice 
requirements,  because  any  person  could 
defeat  the  purpose  of  the  SNUR  by 
initiating  the  proposed  significant  new 
use  before  the  rule  became  effective;  this 
interpretation  of  section  5  would  make 
it  extremely  difficult  for  EPA  to 
establish  SNUR  notice  requirements. 

As  stated  in  the  proposed  rule, 
persons  who  begin  commercial 
production  or  processing  of  AMNs  for 
use  as  an  ingredient  in  MWFAs  between 
proposal  and  the  effective  date  of  the 
SNUR  may  comply  with  this  SNUR 
before  it  is  promulgated.  If  a  person 
were  to  meet  the  conditions  of  advance 
compliance  as  codified  at  §  721.45(h) 
(53  FR  28354.  July  17, 1988).  the  person 
will  be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  production  or  processing  of 
AMNs  for  use  as  an  ingredient  in 
MWFAs  between  proposal  and  the 
effective  date  of  the  SNUR  do  not  meet 
the  conditions  of  advance  compliance, 
they  must  cease  that  activity  before  the 
effective  date  of  the  rule.  To  resume 
their  activities,  these  persons  would 
have  to  comply  with  all  applicable 
SNUR  notice  requirements  and  wait 
until  the  notice  review  period, 
including  all  extensions,  expires. 

VIII.  Comments  on  Proposed  Rule 

EPA  received  comments  on  the 
proposed  rule  (56  FR  2733,  January  24, 
1991)  from  two  manufacturers  and  one 
importer  and  distributor  of  AMNs. 

One  commenter  suggested  that  this 
issue  would  be  more  appropriately 
addressed  by  the  Occupational  Safety 
and  Health  Administration  (OSHA). 
Throughout  1988  and  1989.  EPA  and 
OSHA  worked  together  to  investigate 
ways  to  address  the  problems  presented 
by  AMNs  in  MWFAs.  OSHA  indicated 
its  willingness  to  issue  an  advisory 
concerning  AMNs  in  MWFAs  and 
vigorously  enforce  the  Hazard 
Communication  Standard  by  providing 
special  guidelines  concerning  nitrites  in 
metalworking  fluids  to  its  field 
compliance  officers.  (The  Hazard 


Communication  Standard  requires 
manufacturers  of  metalworldng  fluids  to 
provide  a  Material  Safety  Data  Sheet 
(MSDS)  with  each  sale  of  their  product 
noting,  among  other  hazards,  the  risks 
posed  by  using  metalworking  fluids 
containing  amines  and  nitrites.) 

EPA  responded  by  acknowledging 
that  such  actions  would  reduce  risks 
presented  by  AMNs  in  MWFAs,  and 
proposed  ending  its  investigation  of  this 
matter.  OSHA  later  indicated  they  were 
committed  to  doing  spot  checks  to 
determine  the  breadth  of  the  problem 
rather  than  pursuing  vigorous 
enforcement  of  the  Hazard 
Communication  Standard  at  that  time. 
EPA  believed  that  such  action  would 
not  directly  address  whether  or  not 
AMNs  are  used  as  an  ingredient  in 
MWFAs  or  limit  future  reintroduction  of 
such  formulations,  and  that  a  SNUR 
could  adequately  address  these  issues. 
OSHA  was  consulted  and  demonstrated 
no  objections  to  development  of  a 
SNUR.  EPA  therefore  initiated  the 
regulatory  planning  which  culminated 
in  this  final  rule. 

The  commenter  also  stated  that  his 
company  does  not  necessarily  iuiow  the 
purposes  for  which  its  customers  use 
AKO^s.  and  that,  consequently,  40  CFR 
721.5  would  require  the  company  to 
document  one  or  more  of  the  following 
for  each  of  its  ctistomers:  That  the 
customer  has  been  notified,  in  writing, 
of  the  SNUR;  that  the  customer  has 
knowledge  of  the  SNUR;  or  that  the 
customer  cannot  engage  in  the 
significant  new  use.  Toe  commenter 
maintained  that  these  requirements 
would  necessitate  an  expenditure  of 
time,  effort,  and  money  without  a 
corresponding  benefit. 

The  regulation  at  40  CFR  721.5(a)(2) 
requires  manufacturers,  importers,  and 
processors  of  a  substance  subject  to  a 
SNUR  who  intend  to  distribute  the 
substance  in  commerce  to  submit  a 
significant  new  use  notice  (SNUN) 
unless  one  or  more  of  the  following  can 
be  documented  for  each  recipient  of  the 
substance: 

1.  That  the  recipient  has  been 
notified,  in  writing,  of  the  SNUR. 

2.  That  the  recipient  has  knowledge  of 
the  SNUl*. 

3.  That  the  recipient  cannot  engage  in 
the  significant  new  use. 

EPA  realizes  that  it  would  be 
infeasible  for  a  company  to  submit  a 
SNUN  based  on  its  customers'  use  of  a 
substance  if  the  company  does  not  know 
what  the  substance  is  used  for.  In  that 
case,  it  would  be  appropriate  for  the 
company  to  comply  wiih  40  CFR 
721.5(a)(2)  by  notifying  its  customers.  In 
writing,  that  the  substance  they  are 
buying  is  subject  to  a  SNUR  and 
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referring  to  the  spedHc  section  in  the 
CFR  which  identifies  the  substance  and 
its  designated  significant  new  uses. 
Such  notification  might  take  the  form  of 
a  statement  on  the  MSDS  accompanying 
shipments  of  AMNs.  EPA  has  estimated 
that  it  would  take  15  nunutes  to  a 
maximum  of  1  hour  of  technical  time, 
costing  approximately  $13.00  to  $51.00, 
to  revise  an  MSDS  to  include  SNUR 
information.  Therefore,  the  Agency  has 
no  reason  to  believe  that  this  general 
requirement  will  create  a  significant 
financial  burden  on  any  company 
subject  to  this  SNUR. 

Tne  objective  of  any  SNUR  is  to  give 
EPA  an  opportunity  to  evaluate  an 
intended  use  and  an  opportimity  to 
protect  against  potential  unreasonable 
risk  from  exposure  before  it  occurs.  The 
requirements  of  40  CFR  721.5  serve  to 
assure  that  EPA  is  notified  of  significant 
new  uses,  thus  ensuring  that  the 
benefits  of  the  SNUR  (preventing 
potential  unreasonable  risks  from 
exposure)  are  realized.  The  benefits, 
which  do  not  accrue  to  the  firm  that 
incurs  the  cost  but  to  society  as  a  whole, 
may  be  substantial.  Althou^  EPA  has 
not  quantified  the  benefits  of  the 
customer  notifications,  it  believes  they 
are  significant.  EPA  believes  that  the 
benefits  that  derive  ftom  customer 
notification  outweigh  the  time  and  effort 
needed  to  comply  (e.g..  to  revise  an 
MSDS). 

Large  quantities  of  nitrites  the  same 
commenter's  company  manufactures  are 
food  grade  or  United  States 
Pharmacopoeia  (USP)  grade, 
designations  which  reflect  a  degree  of 
purity  and  care  in  manufacture.  There 
may  be  industrial  users  of  this  grade 
material.  The  commenter  asks  if  these 
nitrites  are  subject  to  the  notification 
requirements  mentioned  above.  The 
commenter's  company  also  exports  both 
technical  grade  and  food  grade  AMNs 
and  wants  to  know  If  TSCA  section 
12(b)  exfjort  notification  would  be 
required  for  both. 

Any  food,  food  additive,  drug, 
cosmetic,  or  device  (as  such  terms  are 
defined  in  section  201  of  the  Federal 
Food,  Drug,  and  Ck)smetic  Act  (FTDCA. 
21  U.S.C.  section  321))  is  excluded  from 
the  requirements  of  TSCA  when 
manufactured,  processed,  or  distributed 
in  commerce  for  use  as  a  food,  food 
additive,  drug,  cosmetic,  or  device. 
Under  the  FFDCA.  articles  recognized  in 
the  official  USP  are  considered  drugs 
(21  U.S.C.  section  321(g)(1)(A)). 
However,  such  items  are  only  excluded 
from  TSCA  when  manufactured, 
processed,  or  distributed  in  commerce 
solely  for  use  as  a  food,  food  additive, 
drug,  cosmetic,  or  device.  If  the 
company's  products  fell  into  any  of 


these  excluded  categories  (as  indicated 
In  TSCA  section  3  (15  U.S.C.  section 
2602))  and  thev  are  intended  solely  for 
those  specified  purposes,  they  are  not 
subject  to  the  requirements  of  this  or 
any  other  regulation  under  the  authority 
of  TSCA,  including  the  export 
notification  requirements  under  TSCA 
section  12(b).  However,  if  the 
commenter  intends  for  his  products  to 
have  multiple  uses,  some  of  which  are 
uses  regulated  under  TSCA  (as 
indicated  in  TSCA  section  3  (15  U.S.C. 
section  2602)),  those  products  intended 
for  TSCA  uses  may  be  subject  to  this 
rule.  (See  Inventory  Reporting 
Requirements.  42  FR  64572  at  64585. 
December  23, 1977.) 

The  commenter  also  suggested 
regulation  of  amines  rather  than  nitrites. 
EPA  decided  to  make  AMNs  the  subject 
of  this  SNUR  rather  than  amines 
because,  when  the  Agency  issued  the 
proposed  SNUR.  it  believed  that  the 
practice  of  adding  AMNs  to  MWFAs 
had  been  abandoned  by  industry. 
Therefore.  AMNs  seemed  an  appropriate 
candidate  for  a  SNUR.  Amines  were  not 
an  appropriate  subject  for  the  SNUR 
because  they  were  and  continue  to  be 
used  widely  in  metalworking  fluids. 

The  commenter  also  asks:  Why 
regulate  if  no  one  has  been  involved  in 
this  action  and  no  one  proposes  to  do 
it  in  the  future?  To  the  best  of  EPA's 
knowledge,  no  one  is  importing, 
manufacturing,  or  processing  AMNs  for 
use  as  an  ingredient  in  MWFAs. 
However,  someone  may  consider  doing 
so  in  the  future.  The  purpose  of  this 
SNUR  is  to  ensure  that  EPA  is  aware  of 
such  uses  so  that  the  Agency  can 
evaluate  the  use  and  associated 
activities,  and  prevent  future 
unreasonable  risks  from  exposure  to 
amine-nitrite  combinations.  EPA  cannot 
prevent  such  exposure  if  it  is  not  aware 
of  the  significant  new  use. 

Two  other  commenters  had  concerns 
that  there  were  ongoing  uses  of  AMNs 
in  MWFAs  and.  therefore,  a  SNUR 
would  not  be  appropriate.  One 
commenter  stated  that  his  company 
marketed  a  metalworking  fluid 
containing  nitrites  and  amines  and 
named  other  companies  that  he  believed 
marketed  similar  products.  Another 
commenter  stated  that,  although  she  had 
no  information  about  the  specific  use  of 
AMNS  in  MWFAs.  she  beUeved  it  Hkely 
that  these  products  were  still  being  used 
because  her  company  sells  nitrites  to 
companies  which  are  involved  in 
metalworking.  This  commenter 
identified  customers  to  whom  her 
company  sold  nitrites  who  are  involved 
in  metalworking  or  in  selling  products 
to  that  industry. 


To  investigate  this  matter,  EPA  wrote 
letters  to  these  two  commenters  and  to 
the  companies  mentioned  in  their 
comments  asking  for  specific 
information  on  their  use  of  AMNs  in 
MWFAs.  The  responses  indicated  only 
one  company  continued  to  market  a 
metalworking  fluid  containing  amines 
and  AMNs.  This  company  has  since 
discontinued  its  product.  To  the  best  of 
EPA's  knowledge,  all  manufacture, 
import,  and  processing  of  AMNs  for  use 
as  an  ingredient  in  MWFAs  has  been 
abandoned,  and  it  is  appropriate  that 
this  SNUR  be  issued  in  final  form. 

K.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  SNUR  reporting 
requirements  for  AMNs.  EPA's  complete 
economic  analysis  is  available  in  the 
public  record  for  this  rule. 

X.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50578A).  The  record  includes 
basic  information  considered  by  EPA  in 
developing  this  rule. 

A  public  version  of  the  record, 
without  any  confidential  business 
information,  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  also  known  as,  TSCA  Public 
Docket  Office,  from  8  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  NCIC  is 
located  in  Rm.  E-G99.  401  M  St..  SW., 
Washington.  DC.  20460.  This  record 
includes  the  following: 

1.  This  final  rule. 

2.  The  proposed  rule. 

3.  Economic  analysis  of  the  final  rule. 

4.  Economic  analysis  in  support  of  the 
TSCA  section  12(b)  reporting 
requirements  for  AMNs. 

5.  Reports  on  uses  of  nitrites  in  the 
metalworking  industry. 

6.  Risk  assessment  for  NDELA. 

7.  Public  comments  on  the  proposed 
rule. 

8.  Written  communications  to  EPA 
regarding  AMNs  in  MWFAs. 

9.  Costs  and  benefits  of  customer 
notification  of  SNURs. 

XI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  final  rule  would  not  be  a 
"major"  rule  because  it  would  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  and  it  would  not  have 
a  significant  effect  on  competition. 
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costs,  or  prices.  While  there  is  no 
precise  way  to  calculate  the  total  annual 
cost  of  compliance  with  this  final  rule, 
EPA  estimates  that  the  reporting  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $2,200  to 
$10,000  per  notice,  plus  a  $2,500  user 
fee.  EPA  believes  that,  because  of  the 
nature  of  the  final  rule  and  the 
substances  involved,  there  would  be  few 
significant  new  use  notices  submitted. 
Furthermore,  while  the  expense  of  a 
notice  and  the  uncertainty  of  possible 
EPA  regulation  may  discourage  certain 
innovation,  that  impact  would  be 
limited  because  sucn  factors  are 
unlikely  to  discourage  an  innovation 
that  has  high  {>otential  value.  This  final 
rule  was  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  as  required  by  Executive  Order 
12291. 

B.  Reguhtory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(S  U.S.C.  605(b)),  EPA  has  determined 
that  this  final  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  the  rule  would  likely  be  small 
businesses.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  these 
chemical  substances.  Therefore,  EPA 
believes  that  the  number  of  small 
businesses  afi^ected  by  the  final  rule 
would  not  be  substantial,  even  if  all  of 
the  SNUR  notice  submitters  were  small 
firms. 

C.  Paperwork  Reduction  Act 

0MB  has  approved  the  information 
collection  requirements  contained  in 
this  final  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.)  and  has  assigned  OMB 
control  number  2070-0038.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  30 
to  170  hours  per  response,  with  an 
average  of  100  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC  20460:  and  to  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 


List  of  Sub)ectt  in  40  CFR  Part  721 

Chemicals.  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  May  S,  1993. 
SuMD  B.  Waylaad. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2604.  2607.  and 
2625(c). 

2.  By  adding  new  §  721.4740  to 
subpart  E  to  read  as  follows: 

1721.4740    AlkaN  m«lal  nttritM. 

(a)  Chemical  substances  and 
significant  new  use  subject  to  reporting. 
(1)  The  category  of  chemical  substances 
which  are  nitrites  of  the  alkali  metals 
(Group  lA  in  the  periodic  classification 
of  cheonical  elements)  lithium,  sodium, 
potassium,  rubidium,  cesium,  and 
frandum,  is  subject  to  reporting  iinder 
this  section  for  the  significant  new  use 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  use  is:  Use  as 
an  ingredient  in  metalworking  fluids  (as 
defined  in  40  CFR  721.3)  containing 
amines. 

(b)  [Reserved] 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  niunber  2070- 
0038) 

[FR  Doc.  93-11253  Filed  S-11-93:  8:45  am] 
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Broadcast  ServlcM:  AM  Radio 

AGENCY:  Federal  Communications 

Commission. 

ACTXM:  Final  rule:  petitions  for 

reconsideration. 

SUMMARY:  This  Memorandum  Opinion 
and  Order  {M040).  in  response  to  22 
petitions  for  reconsideration  of  our 
Report  and  Order  in  this  proceeding, 
enacts  minor  modifications  to  our  AM 
technical  standards,  reorders  the 
priorities  governing  migration  to  the  AM 
expanded  band,  and  otherwise  affirms 
the  decisions  reached  In  the  Report  and 


Order.  This  proceeding  was  initiated  to 
achieve  a  mora  competitive,  improved 
AM  service,  and  the  actions  taken  in 
this  decision  are  taken  in  furtherance  of 
that  goal. 

EFFECTIVE  DATE:  June  11. 1993. 
FOR  FUm>IEI1  MFORMATION  CONTACT. 
Larry  Olson,  (202)  254-3394,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
8Uf>PLEMENTAnY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  87-26,  FCC  93-198, 
adopted  April  13. 1993.  released  April 
29. 1993.  The  complete  text  of  this 
MO&O  is  available  for  inspection  and 
copying  during  normal  business  houn 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street.  NW..  Washington.  DC, 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service  at 
(202)  857-3800.  2100  M  Street,  NW., 
suite  140,  Washington,  DC  20037. 

Sjmopsia  of  the  Memorandum  Opinion 
and  Order 

1.  This  MO&O  responds  to  petitions 
for  reconsideration  of  the  Report  and 
Order  in  this  proceeding  (56  FR  24842. 
December  12. 1991),  intended  to 
Improve  technical  standards,  reduce  the 
level  of  interference  in  the  existing  AM 
band,  encourage  certain  existing 
licensees  to  move  into  the  expanded 
portion  of  the  AM  band,  and  to 
consolidate  existing  broadcasting 
facilities  in  order  to  further  reduce 
congestion  and  interference  in  the 
existing  band. 

2.  The  Report  and  Order  relied  on 
three  essential  and  mutually  supportive 
elements  designed  to  assist  in  reducing 
congestion  and  interference  in  the  AM 
band;  (1)  Technical  Standards:  (2) 
Migration,  which  opened  ten  new 
frequencies  in  the  expanded  band 
(1605-1705  kHz)  to  those  existing 
stations  that  most  significantly 
contribute  to  congestion  and 
interference  in  the  existing  band;  and  (3) 
Consolidation.  In  addition,  the  Report 
and  Order  addressed  the  issues  of  AM 
stereo  and  receiver  standards  as  means 
of  making  the  AM  service  more 
competitive,  and  relaxed  the  rules 
pertaining  to  Travelers  Information 
Stations  to  allow  for  the  authorization 
(on  a  secondary  basis)  of  such  stations 
on  any  assignable  fi^uency  in  the  AM 
band.  The  Report  and  Order  also  dealt 
with  several  other  miscellaneous  and 
administrative  matters  necessary  to  the 
implementation  of  the  various 
initiatives  adopted. 

3.  Twenty-two  petitions  for 
reconsideration  of  the  Report  and  Order 
were  filed.  (The  parties  fiVng  petitions 


IMI 


FedBrat 


for  recaosideration  are  listed  is 
Appendix  A  of  the  fuU  text  of  die 
MO&O.)  Those  fihng  petitions  for 
reconsideration,  commeflts  and  reply 
comments  mainly  seek  clarificstian  at 
revision  of  specific  rules  or  policy 
decisions  relating  to  the  new  technical 
standards,  the  migration  of  existing 
licensees  to  the  expanded  band,  the 
matter  of  AM  receiver  standards. 
Travelers  Information  Stations,  and 
other  miscellaneous  matters.  This 
MO&O  addresses  the  issues  raised  in  the 
petitions.  Except  for  minor 
modificatioRs  to  our  technical  standards 
and  a  reordering  of  the  priorities 
governing  migration  to  the  expanded 
band,  this  Order  affirms  the  decisions 
reached  in  the  Report  and  Order. 


/  Vol.  58.  Ng  90  /  Wednesday.  May  12.  1993  /  Rules  and  Regnlatknu       27945 


Technical  Standards 

Nighttime  Interference  Calculations 

4.  The  Commission  considered,  as 
suggested  by  several  petitioners, 
whether  to  further  rekx  the  modified 
nighttime  interference  standards  as 
suggested  by  several  petitioners.  We 
conclude,  however,  that  with  one 
exception,  the  rules  and  procedures 
adopted  in  the  Rmort  and  Order  strike 
an  appropriate  balance  between  the 
need  to  improve  those  situations  where 
significant  Interference  impairs  a 
station's  signal  quality,  and  the  need  for 
flexibility  in  our  treetment  of 
apphcations  for  modification  of  station 
facilities  where  the  intwference 
involved  is  less  significant. 

5.  Petitioners  also  commented  on  the 
requirement  for  a  10%  signal  redxiction 
toward  affected  stations  by  stations 
seeing  modifications  of  facihties.  The 
requirement  for  a  10%  signal  reduction 
is  the  only  provision  adopted  in  the 
Report  and  Order  that  will  directly 
reduce  interference  in  the  AM  band. 
The  standards  and  procedures  a(k)pted 
in  the  Report  and  Order  were 
themselves  a  carefully  crafted  relaxation 
of  the  proposals  set  forth  in  the  Notice 
of  Proposed  Rule  Making  (NPRMJ,  55 
FR  31607.  August  3, 1990,  made  in 
response  to  commenters  concerns.  The 
Commission  believes  that  any  further 
major  compromises  in  our  approach 
would  significantly  diminish  the 
possibility  of  meaningful  nighttime 
interfarence  reduction  in  the  AM  band. 

6.  The  Commission  notes  that 
virtually  all  of  the  suggestions  presented 
by  the  petitioners  involve  exceptions  to 
the  10%  reduction  provision  for  certain 
special  case  situations.  Yet  all  of  these 
proposals  wrould,  if  put  into  effect, 
significantly  lessen  the  benefit  of  the 
10%  reduction  provision.  The 
Commission  finids  that  these  proposals 
would  defeat  the  intended  goal  of  the 


10%  reduction  provision,  and  therefore 
declines  to  make  any  substantia) 
changes  to  the  interference  criteria 
adopted  in  the  Report  and  Order. 

7.  Howero-.  concerning  nighttime 
interiiarencs  cakniUtions.  the 
CommissJon,  in  response  to  f)etitioners' 
concerns,  revises  its  rules  governing 
situaticms  where  a  station  proposii^  a 
diange  in  facilities  presently  Is  included 
within  the  50%  RSS  of  another  station, 
but  with  a  reduction  of  less  than  10% 
would  drop  into  the  mid-level  25% 
category.  The  rules  are  also  revised  rn 
certain  situations,  where  a  10% 
reduction  could  result  in  a  station's 
interference  contribution  falling  below 
that  of  other  stations  alreedy  in  the  25% 
category.  The  rules,  fn  these  instances 
will  require  either  an  interference 
reduction  of  10%  or  a  lesser  amoxint 
that  would  be  sufficient  to  remove  the 
station's  interference  contribution  from 
the  50%  exclusion  calculation, 
whichever  is  the  smaller  change. 

8.  The  Commission  disagreee  with 
those  petitioners  who  suggested  that  we 
establish  a  clear  waiver  pohcy  for 
stations  that  must  make  involuntary 
changes.  We  belieive  that  adoption  of 
such  a  policy  would  bkely  hmit  our 
future  flexibility  to  determine  when 
waivers  are  warranted,  and  we  continue 
to  favor  the  case-by-case  waiver  policy 
articulated  in  the  Report  and  Order.  TTie 
Commission  also  disagrees  with  R. 
Morgan  Burrow's  (Burrow)  opposition 
to  the  3  tier  approach  and  inclusion  of 
adjacent  channel  signals.  The 
Commission  notes  that  Burrow  offered 
no  new  information  or  argument  and 
therefore,  we  deny  his  requested 
changes. 

9.  hi  response  to  the  Association  of 
Federal  Communications  Consulting 
Engineers  (AFCCE)  and  Burrow's 
concerns  about  the  potential 
consequences  of  applying  domestic 
interference  standards  that  are  more 
strict  than  those  contained  in 
international  agreements,  the 
Commission  indicates  that  it  will 
carefully  monitor  any  international 
activity  that  could  possibly  resuh  in  loss 
of  domestic  radiation  rights.  If  it  appears 
that  U.S.  stations  could  actually  suffer 
any  significant  loss  of  radiation  rights 
internationally,  we  will  take  whatever 
steps  are  necessary  to  preserve  U.S. 
interests. 

10.  The  Commfission  clarifies,  in  reply 
to  AFCCE's  concern,  that  we  did  not 
intend  to  make  the  10%  reduction 
applicable  in  routine  directional 
antenna  pattern  augmentation  cases 
necessitated  by  an  out-of-toIeraiK* 

[)roof-of-performance  filed  with  a 
icense  applicaticm  to  cover  an 
outstanding  construction  permit.  On  the 


other  hand,  we  are  convinced  that 

augmentations  necessitated  by  antenna 
readjustments  caused  by  environmental 
changes  or  other  circumstances  beyond 
the  licensee's  control  should  be 
considered  for  waiver  of  the  10% 
reduction  requirement,  if  otherwise 
applicable,  on  a  case-by-case  basis. 
Likewise,  waivers  related  to  reductions 
beyond  the  minimum  pattern  'Q  factor,' 
wilt  also  be  handled  on  a  case-by-case 
basis  in  accordance  with  Footnote  39  of 
the  Report  and  Order. 

Normally  Protected  Contour 

11.  Some  petitioners  disagreed  with 
the  decision  in  the  Report  and  Order  to 
retain  the  0.5  mV/m  protected  contour 
for  Class  B  stations  operating  during 
daytime.  These  petitioners  proposed  to 
make  the  1  mV/m  contour  the  Class  B 
protected  contour,  which  would  allow 
many  stations  to  increase  power. 
However,  these  petitioners  provided  no 
new  information  in  this  matter  beyond 
that  considered  in  the  Report  and  Order. 
Thus,  the  Commission  finds  no  change 
in  our  earlier  dedsion  is  warranted. 

"Simple"  Directional  Antennas  in  the 
Expanded  Band 

12.  AFCEE  offered  an  ahemative  to 
the  Report  and  Order's  definition  of 
simple  directional  antenna  as  one  which 
uses  two  towers.  Since  interference 
prevention  in  the  expanded  band  will 
be  primarily  accomplished  by  means  of 
inter-station  spacings,  we  decided  that 
for  simple  directional  antennas  in  the 
expanded  band,  a  measured  radial 
would  be  required  only  in  the  directions 
for  which  the  facility  is  short-speced  to 
other  co-channel  or  adjacent  channel 
stations.  AFCCE  suggested  that  a  simple 
directional  antenna  should  be  defined 
as  one  using  series-fed  radiators  without 
top-loading  or  sectionalization  and 
requests  that  a  maximun-to-minimura 
radiation  limit  of  15  dB  or  less  be 
established.  The  Commission's 
experience  with  AM  directional  arrays 
leads  us  to  continue  in  our  belief  that 
the  definition  of  a  "simple"  directional 
antenna  as  one  with  two  towere  is 
sufficient  for  the  Umited  purpose  of 
distinguishing  those  antennas  for  which 
full  Proof-of-Performance  can  be  waived 
without  being  imnecessarijy  complex. 
Thus  the  Commission  chooses  not  to 
alter  the  conclusions  of  the  Report  and 
Order. 

80%  Coverage  Criteria 

13.  The  Report  and  Order  codified  a 
Commission  poHcy  that  80%  coverage 
of  the  principle  community  is  sufficient 
for  AM  nighttime  coverage 
requirements.  AFCCE  noted  that  the 
Commission  has  applied  this  80% 
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coverage  criterion  to  the  fulltime  service 
of  FM  stations  in  recent  years,  and 
requests  clarification  as  to  whether  the 
80%  coverage  criterion  will  be  applied 
to  the  daytime  operations  of  AM 
stations  as  well.  The  Commission  did 
not  intend  to  extend  the  existing 
"substantial  compliance"  policy  for 
nighttime  coverage  to  the  daytime 
operation  of  AM  stations,  but  merely 
intended  to  codify  the  existing  policy. 
The  Commission  believes  for  a  number 
of  reasons  that  it  is  not  unreasonable  to 
draw  a  distinction  between  coverage 
standards  for  day  and  night  service.  For 
this  reason  and  because  AFCCE  has 
shown  no  compelling  need  for  a 
relaxation  of  AM  daytime  coverage 
requirements,  the  Commission  Hnds 
that  a  relaxation  of  coverage 
requirements  is  inconsistent  with  the 
focus  ef  this  proceeding,  the 
improvement  of  the  AM  service  as  a 
whole,  and  so  makes  no  changes  in  this 
rule. 

Section  73.37(b) 

14.  Several  petitioners  requested  that 
the  Commission  reverse  its  decision  to 
delete  §  73.37(b)  of  the  Rules.  The 
removal  of  §  73.37(b)  means  that  a  first 
local  AM  service  will  not  be  permitted 
to  receive  added  interference  within  its 
0.5  mV/m  contoxu-  and  up  to  its  1  mV/ 
m  contour.  Petitioners  argue  that  this 
decision  is  imfair  to  daytime  facilities 
and  to  those  stations  authorized  as  first 
service  under  §  73.37(b)  who  wish  to 
change  their  community  of  license,  and 
that  retention  of  the  provisions  of 

§  73.37(b)  would  not  have  a  deleterious 
effect  on  the  availability  of  wideband 
radios  since  this  rule  applies  to  co- 
channel  received  interference  only.  The 
Commission  finds  that  the  petitioners 
have  not  presented  compelling  new 
evidence,  and  so  we  continue  to  believe 
that  §  73.37(b)  encourages  substandard 
operations  and  permits  increased  AM 
congestion  and  distorted  service  areas. 
Finally,  regarding  the  National 
Association  of  Broadcasters'  (NAB) 
suggestion  that  we  delete  §  73.37  (c)  and 
(d),  we  conclude  that  these  sections 
should  be  maintained  to  accommodate 
modifications  for  the  existing  Class  C 
stations. 

Applications  for  New  Daytime-Only 
Stations  in  the  Existing  Band 

15.  The  Commission  discontinued  the 
authorization  of  new  daytime-only 
stations  in  1987.  In  the  Report  and 
Order  tlie  Commission  decided  not  to 
authorize  new  daytime-only  stations  in 
the  expanded  band.  Jeffrey  Eustis 
supported  acceptance  of  certain 
daytime-only  applications  in  the 
existing  band  under  limited 


circumstances.  NAB  supported  the 
freeze  and  new  AM  daytime-only 
stations  as  well  as  its  logical  extension 
to  the  expanded  band.  The  Commission 
determines  that  the  petitioner  presents 
no  new  information  or  arguments  to 
persuade  us  that  a  continuation  of  the 
prohibition  on  the  authorization  of  new 
daytime-only  AM  applications  is  not  in 
the  public  interest.  Thus,  we  decline  to 
encourage  the  filing  of  more  AM 
daytime-only  stations. 

Migration 

16.  The  Report  and  Order  decided  to 
limit  initial  eligibility  for  the  expanded 
band  to  existing  stations  and  it  declined 
to  reserve  channels  in  the  expanded 
band  for  minorities  or  non-commercial 
operations.  It  also  concluded  that  little, 
if  any,  overall  improvement  in  AM 
reception  in  the  existing  band  would  be 
gained  by  allowing  Class  C  (formerly 
Class  rv)  stations  to  migrate  to  the 
expanded  band.  Additionally,  the 
Report  and  Order  established  an  order 
of  priority  for  migration  by  existing 
licensees  to  the  expanded  band. 
Petitioners  requested  that  we 
reconsider;  (a)  Our  decision  to  restrict 
eligibiUty  to  migrate  initially  to  existing 
licensees  excluding  Class  C  stations;  (b) 
the  order  of  migration  priority  among 
the  eligible  classes  of  existing  licensees; 
and  (c)  the  improvement  factor  we 
would  use  to  rank  applicants  within 
each  of  these  categories. 

Migration  Eligibility 

17.  Reserve  Channels  for  Minorities. 
Petitioners  contend  that  awarding  some 
of  the  expanded  band  to  minorities 
would  substantially  alleviate  the  current 
underrepresentation  of  minorities  in  the 
ownership  of  broadcast  stations  and 
they  propose  a  scheme  whereby 
incumbent  broadcasters  migrating  to  the 
expanded  band  would  be  issued  tax 
certificates  for  selling  their  existing 
band  stations  to  minorities.  Again,  the 
petitioners  have  offered  no  persuasive 
reason  for  altering  the  Report  and  Order 
with  respect  to  the  issue  of  reserved 
channels  in  the  expanded  band. 
Although  the  petitioners  refer  to  a  study 
by  the  NTIA  that  shows  a  decrease  in 
the  percentage  and  number  of  minority 
ov»med  stations  between  1990-91,  they 
fail  to  make  a  case  that  this  one  year 
statistical  change  is  cause  for  the 
Commission  to  reverse  its  fundamental 
decision  to  initially  restrict  migration 
eligibility.  Petitioners'  new  proposal 
regarding  the  use  of  tax  certificates  is 
not  a  viable  option  in  light  of  our 
decision  to  limit  initial  migration  to  the 
expanded  band  to  existing  licensees, 
and  to  require  the  eventual  deletion  of 
one  existing  band  station  for  every 


expanded  band  station  authorized  and 
is  untimely  as  it  is  an  entirely  new 
proposal  that  should  have  been 
submitted  earlier  as  a  comment  in 
response  to  the  NPRM. 

18.  Class  C  Licensees.  NAB  asked  that 
the  Commission  consider  giving  Class  C 
licensees  a  chance  to  migrate  to  the 
expanded  band  during  the  "second 
round"  of  licensing.  However,  the  NAB 
has  failed  to  refute  our  conclusion  that 
httle,  if  any,  overall  improvement  in 
reception  in  the  existing  AM  band 
would  be  gained  by  allowing  Class  C 
stations  to  migrate,  and  we  decline  to 
grant  its  request. 

Existing  Stations  Causing  Interference 
and  Preferred  Migrators 

19.  After  the  close  of  the  comment 
period  in  this  proceeding.  Congress 
amended  section  331  of  the 
Communications  Act  to  add  section 
331(b),  which  requires  that,  if 
technically  feasible,  the  Commission 
must  find  a  means  to  enable  current 
daytime-only  stations  located  in 
communities  of  more  than  100,000  and 
within  a  Class  I  station  primary  service 
area  to  provide  service  to  those 
communities  24  hours  a  day,  if  these 
licensees  notify  the  Commission  that 
they  seek  to  provide  fulltime  service.  In 
its  petition  for  reconsideration,  P^dio 
Elizabeth,  Inc.,  licensee  of  daytime-only 
AM  station  WJDM.  EUzabeth,  New 
Jersey,  notified  the  Commission  that  it 
seeks  to  provide  full-time  service  to 
Elizabeth,  New  Jersey  which  has  a 
population  of  more  than  100,000  and  is 
located  within  the  primary  service  area 
of  a  Class  I  (now  Class  A)  station.  It 
contends  that  revising  §  73.30  of  the 
Rules  on  reconsideration  to  give  an 
overriding  preference  for  migration  to 
the  expanded  band  to  this  special  class 
of  daytime-only  AM  stations  is  the 
obvious  means  of  complying  with  the 
goals  of  section  331(b)  of  the  Act. 

20.  The  NPRM  in  this  proceeding  gave 
notice  of  our  intention  to  establish  a  set 
of  priorities  for  the  migration  of  existing 
AM  licensees  to  the  expanded  band. 
While  the  Report  and  Order  placed 
stations  such  as  WJDM,  in  Elizabeth, 
New  Jersey  in  the  number  2  priority 
category,  we  now  revise  our  criteria. 
Accordingly,  §  73.30  of  the 
Commission's  Rules  is  amended  to 
provide  that  stations  defined  in  section 
331(b)  of  the  Communications  Act  be 
given  the  first  priority  for  migration  to 
the  expanded  band.  See  Policy 
Statement  In  the  Matter  of  Amendment 
of  Section  331  of  the  Commimications 
Act  of  1934,  7  FCC  Red  2905  (1992). 
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Improvement  Factors 

21.  AFCCE  and  Lahra«  Sufh  &  CavelL 
Inc.  (LSC]  asserted  that  the  ratio  used  to 
rank  licensees  seeking  to  migrate  to  the 
expanded  band  does  not  take  service 
gains  and  losses  directly  into  account 
and  therefore  does  not  satisfy  section 
307(b)  considerations.  AFCC^  suggested 
that  the  ratio  be  redefined  "by  using  the 
sum  of  the  migrating  station's  and  other 
stations'  service  dif^rences  as  the 
numerator  and  the  migrator's  existing 
service  as  the  denominator."  Schober 
maintained  that  if  a  former  Class  US 
and  m-S  Cnow  Class  D)  statioD  enters 
the  25%  exclusion  RSS  of  some  stations, 
it  should  be  given  ni^ttime 
improvement  factor  credit  in  priority 
ranking  for  the  expanded  band.  Schober 
also  suggested  that  "immediate" 
migrators  b«  given  some  priority 
enhancement  because  they  will  improve 
the  interference  situation  immediately 
as  opposed  to  5  years  from  bow.  Finally, 
Polnet  OMintained  that  the 
Commission's  prtoritizaticm  scheme  is 
contradictory. 

22.  The  Commission  has  carefully 
reviewed  the  factors  chosen  in  the 
Report  &  Order  to  define  the  ratio  that 
will  rank  appHcanls  within  each 
preference  category.  We  remain 
convinced  that  this  carefully  crafted 
formula  will  permit  an  equitable 
selecti«i  of  migrators  to  the  expanded 
band  and  improve  serve  quality  in  the 
existing  band.  We  also  do  not  beUeve 
that  it  is  appropriate  to  revise  the 
improvement  factor  calculations  to 
consider  the  nighttime  improvement 
that  would  result  from  the  migration  of 
former  Class  Q-S  and  HIS  facilities  that 
enter  the  25%  exclusion  RSS.  We 
further  decline  to  revise  the  ranking 
factor  calculation  to  remove  the 
distinction  between  unlimited  time  and 
daytime  only  categories  because  we 
believe  that,  wherever  possible,  a 
licensee's  migrating  to  the  expanded 
band  should  produce  a  net  reduction  in 
interference  experienced  during 
ni^ttime  hours.  Nor  do  we  find 
compeiiing  reason  to  favor  applications 
of  "immediate"  migrators.  In  effiect, 
such  a  move  would  tend  to  forego 
greater  long  term  benefits  for  lesser 
short  teem  gains.  Finally,  while 
oparatioDS  on  1590  and  1600  kHz  do 
impose  some  constraints  oo  the  use  of 
the  expanded  band,  all  assignments,  in 
both  the  existing  and  expanded  bands, 
impose  constraints  upon  future 
assignment  flexibility  to  some  degree. 
Such  an  imposition  of  constraints  is  not, 
in  and  of  itself,  sufficient  |ustification, 
in  our  view,  to  warrant  a  fevored  status 
among  a^^licants  for  the  expanded 
band  channels. 


AM  Recover  Stantkmis 

23.  The  Report  and  Order  declined  to 
set  mandatory  standards  for  either  AM 
stereo  capability  or  technical  quality  of 
AM  receivers.  Instead,  the  Commission 
encouraged  receiver  manufacturer  to 
market  receivers  with  AM  stereo 
capability  as  well  as  NRSC-3 
characteristics,  on  a  voluntary  basis. 
Burrow  argued  that  the  Commission 
should  direct  receiver  manufacturers  to 
incorporate  expanded  band  and  variable 
bandwidth  I.F.  and  audio  stages  in  new 
units.  Burrow  also  maintained  that  the 
Commission  should  require  stereo 
reception  capabihty  for  atitomotive  and 
high-end  receivers.  No  new  information 
has  been  submitted  that  persuades  us 
that  our  initial  conclusion,  that  industry 
is  in  a  better  position  than  government 
to  ascertain  and  respond  to  consumer 
demand,  is  wrong.  Thus,  the 
Commission  decides  to  continue  to  rely 
on  marketplace  factors  to  determine  the 
characteristics  appropriate  for  AM 
receivers. 

Travelers  Information  Staticms 

Travelers  Information  Service  Operating 
Frequency  and  Technical  Standards 

24.  In  the  Repwt  and  Order,  the 
Commission  decided  to  permit 
Travelers  Information  Stations  (TIS)  to 
operate  on  any  channel  in  the  AM  band, 
on  a  secondary  basis,  and  adopted  co- 
channel  separation  criteria  in  part  90  of 
the  Rules.  A  number  of  petitioners 
opposed  this  decision  and  proposed 
alternatives.  Petitioners  renew 
arguments  concerning  TIS  stations  that 
the  Report  and  Order  abeady 
considered  and  rejected.  The  Report  and 
Order  addressed,  for  example,  STlA's 
argument  concerning  the  dedication  of 

1 700  kHz  to  TIS,  explaining  that  such 
an  action  would  not  achieve  the 
principal  goal  of  this  proceeding,  a 
reduction  of  interference  in  the  existing 
AM  band.  Moreover,  our  decisi<Hi  to 
provide  multiple  channel  assignment 
flexibiHty  for  TIS  offers  new  prospects 
for  the  growth  of  die  TIS  service,  as  well 
as  imposing  minimal  imjMct  on  existing 
use  of  1610  kHz  by  the  TIS  service. 
"The  bitermodal  Surface  Transportation 
Efficiency  Act  of  1991"  died  by  NTIA 
was  not  previously  considered  in  this 
proceeding.  Since  this  law  (adopted 
December  18, 1991)  doee  not  address 
TIS  operations  as  pert  of  the  IVHS,  Its 
relevance  to  this  proceeding  is  unclear. 
Regarding  NAB's  suggestion  to  use  530 
kHz  and  1710  kHz  for  TIS,  we  note  that 
530  kHz  is  already  availefafo  for  use  and 
that  since  1710  kHz.  is  outside  of  the 
broadcast  bend  under  consideration  in 
this  proceeding,  it  is  too  late  to  consider 
making  it  available  for  TIS  in  this 


proceeding.  We  are  sensitive  to 
concerns  Ubat  public  reliance  on  TIS 
requires  that  such  service  not  be  9ub|act 
to  undue  disruption.  Therefore,  in  a 
future  proceeding,  we  will  reexamine 
the  status  of  travelers'  information 
stations  and  explore  the  feasibility  of  a 
primary  allocation  for  TIS  at  1710  kHz. 
Federal  government  TIS  operations  will 
continue  on  1610  kHz  on  a  co-primary 
basis  until  they  can  be  reaccommodated 
in  an  orderly  fashion  on  an  alternative 


25.  Cohen.  Dippeil  and  Everist,  P.C. 
(CDE)  and  duTreil,  Lundin  and  Rackley, 
Inc.  (dLR)  prt^)o«ed  that  the  hequency 
tolerance  for  TIS  comply  with  that 
specified  for  the  AM  bend  (20  Hz 
compared  to  current  100  Hz  for  TIS)  in 
order  to  minimize  interference  and  that 
TIS  be  made  generally  subject  to  the 
same  technical  standards  as  AM 
stations.  CDE  laid  out  a  comprehensive 
procedure  for  accomplishing  that  end  in 
seven  detailed  recommendations  based 
upon  a  worst-case  appHcation  of  the 
technical  standards  now  proposed  for 
TIS  in  Part  90.  CDE's  approach  to  the 
administration  of  the  TIS  would  place 
what  the  Commission  sees  as  an 
unnecessary,  substantial  paper  work 
burden  on  the  applicants,  who  currently 
certify  compliance  with  Part  90,  and  do 
not  submit  detailed  engineering 
exhibits.  Numerous  other  petitioners 
also  raised  the  issue  of  whether  the 
Commission  should  change  the  existing 
100  Hz  frequency  tolerance  for  TIS 
stations.  Once  again,  however,  we  note 
that  TIS  stations  will  be  operatirtg  on  a 
secondary  basis  to  broadcasting. 
Additionally,  we  understand  that 
typical  TIS  equipment  now  in  use  meets 
a  much  higher  standard  (around  20  Hz). 
For  these  reasons,  we  find  that  changing 
the  existing  frequency  tolerance  is  not 
necessary. 

Other  Matters 

26.  Cuban  Interference  Relief  STA's. 
Comments  were  filed  by  Cox 
Enterprises,  Inc.  (Cox),  parent  company 
of  the  licensees  of  two  stations  that  face 
similar,  though  somewhat  exceptional, 
difficulties.  WIOD.  Miami.  Fterida  and 
WSUN,  St.  Petersburg,  Florida.  Both 
stations  currently  operate  under 
separate  Special  Temporary 
Authorizations  (STA's)  to  permit 
increased  power  levels  to  compensate 
for  interference  received  from  Cuban 
statiorxs  that  were  not  coordinated  under 
the  terms  of  relevant  international 
notification  agreements.  Cox  cited  the 
persistent  nature  of  the  Cuban 
interference  and  the  substantial  expense 
Involved  In  upgrading  each  of  the 
affected  fscibties,  and  therefore 
requested  that  WIOD  and  WSIIN  be 
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permanently  licensed  to  operate  with 
those  increased  facilities.  (The  WIOD 
and  WSUN  authorizations,  as  well  as  14 
other  such  STA's,  were  conditioned  on 
there  being  no  interference  to  any  other 
valid  station  assignments.  Because  of 
the  more  restrictive  allocation 
requirements  adopted  in  the  Report  and 
Order,  subsequent  renewals  of  these 
authorities  would  likely  require  the 
reduction  of  existing  STA  power  levels 
to  maintain  their  non-interfering  status.) 

27.  The  Commission  believes  that  the 
public  interest  requires  some 
accommodation  to  the  group  of  stations 
which  find  themselves  caught  in  this 
situation.  Upon  demonstration  that 
Cuban  interference  is  still  occurring  to 
at  least  the  same  degree  as  it  had  been 
when  the  STA  was  last  renewed,  and 
barring  complaints  from  any  of  the 
newly  affected  stations,  we  will  not 
require  stations  operating  under  the 
authority  of  the  existing  Cuban  STA's  to 
modify  dieir  present  operations  to 
comply  with  the  new  technical  criteria 
each  time  the  STA  is  renewed.  Any  new 
requests  or  modifications  of  existing 
STA's  will,  however,  be  required  to 
show  compliance  with  the  new,  more 
restrictive  allocations  standards.  At 
such  time  as  the  U.S.  and  Cuba  reach 
agreement  regarding  their  AM  broadcast 
services,  these  STA's  will  be  cancelled. 

28.  Classification  of  sub-50  kilowatt 
Class  1  stations.  The  AFCCE  and 
Buckley  Broadcasting  Corporation  of 
California,  Inc.  sought  reconsideration 
of  the  modification  made  in  the  Report 
and  Order  to  §  73.182(a)(l)(ii)  of  our 
rules  requiring  all  mainland  Class  A 
stations  to  operate  with  50  kW.  In 
response,  the  Commission  clarifies  that 
it  (ud  not  intend  to  diminish  protection 
to  any  category  of  AM  station;  quite  the 
contrary,  the  goal  was  to  improve 
protection  wherever  possible.  We  now 
clarify  the  status  of  these  stations  under 
our  revised  rules. 

29.  Those  stations  listed  as  Class  1- 
A  and  1-B  prior  to  the  Report  and  Order 
will  be  classified  as  Class  A  stations 
regardless  of  their  presently  licensed 
power  levels.  The  Commission  will 
update  the  records  for  these  facilities  in 
the  FCC  files  and  data  bases  to  reflect 
this  change.  This  "grandfathering" 
treatment  shall  also  apply  to  any  Class 
A  station  that  in  the  future  decreases  its 
power  below  the  50  kW  level  to  achieve 
interference  reduction  or  to  obtain 
authorization  to  modify  its  facilities.  All 
shall  continue  to  be  classified  as  Class 
A  unless  a  power  level  is  used  which  is 
below  that  required  to  generate  a 
secondary  service  contour. 

30.  Directional  Antenna 
Augmentation  Requests.  Regarding 
procedures  for  filing  of  directional 


antenna  pattern  augmentation  requests, 
adopted  in  the  Report  and  Order,  LSC 
and  the  AFCCE  asked  whether 
additional  tolerance  should  be 
permitted  at  non-monitored  azimuths 
after  the  analysis  of  measurement  data 
indicates  a  radiated  field  in  excess  of 
the  permitted  value.  Commenters 
claimed  that  the  "no-tolerance" 
approach  is  inconsistent  with  the 
procedures  established  in  the  Report 
and  Order  in  Docket  No.  21473  (46  FR 
11983,  February  12, 1981)  and  propose 
that  a  5%  tolerance  be  added  in  those 
directions. 

31.  The  Commission  notes  that 
Standard  Pattern  Conversion  made  in 
Docket  No.  21473  presented  general 
guidelines  to  be  used  for  the  conversion 
of  many  hundreds  of  theoretical 
patterns  into  standard  and  modified 
standard  antenna  patterns.  Most  of  these 
individual  conversions  required  unique 
administrative  manipulation  because 
they  defied  the  application  of  a  simple 
computerized  methodology  for 
processing  of  these  theoretical  patterns. 
The  focus  of  our  efforts  now  is 
concentrated  on  the  concept  of  AM 
improvement  and  reducing  the  potential 
for  interference  within  the  band  rather 
than  accommodating  a  large  number  of 
difficult-to-adjust  antenna  systems. 
Thus,  there  is  little  justification  for 
applying  procedures  that  were  never 
intended  for  use  beyond  the  initial 
pattern  conversion  project  and  will  not 
achieve  an  improved  AM  service.  The 
petitioners'  request  is  accordingly 
denied,  and  the  text  of  Section  73.152 
will  remain  as  stated  in  the  Report  and 
Order. 

32.  Class  B  Power  Restrictions 
Imposed  by  NARBA.  LSC  and  dLR 
raised  concerns  about  limitations  placed 
on  Class  B  (formerly  Class  III)  stations 
wishing  to  increase  power  above  5  kW 
but  restricted  by  North  American 
Regional  Broadcasting  Agreement 
(NARBA)  requirements  pertaining  to 
this  country,  the  Bahama  Islands  and 
the  Dominican  Repubhc.  These 
limitations  prohibit  power  levels 
beyond  5  kW  on  the  former  Class  III 
frequencies.  The  Commission  has  been 
working  with  the  Dominican  Republic 
and  the  Bahamas  for  a  substantial  time 
in  an  effort  to  replace  the  NARBA 
requirements.  Further  discussions  are  to 
be  held  in  the  months  ahead.  Until  an 
agreement  can  be  reached  terminating 
the  NARBA,  we  will  use  the  Note  to 

§  73.21(b)  as  a  guideline.  If  a  situation 
warrants,  we  will  consider  grant  of  an 
application  which  falls  in  this  category, 
on  a  case  by  case  basis,  subject  to 
appropriate  conditions,  in  accordance 
with  the  provisions  of  §  73.23(b). 


33.  Night  Power  for  Class  D  Stations. 
In  response  to  the  AFCCE  petition,  we 
clarify  that  the  calculation  of 
permissible  night  power  for  Class  D 
stations  specified  in  §  73.99(f)(7)  will 
employ  a  25%  exclusion,  since  such 
stations  can  be  classified  as  "low" 
interferers.  The  rule  will  be  corrected  to 
read  as  follows: 

"(7)  For  protection  purposes,  the  nighttime 
25%  RSS  limit  will  be  used  in  the 
determination  of  maximum  permissible 
fKJwer." 

Administrative  Matters 

34.  Processing  Procedures.  The  Report 
and  Order  stated  that,  upon  lifting  of  the 
freeze  on  AM  applications:  (1)  New 
applications  must  comply  with  the  new 
technical  standards;  (2)  applications 
currently  on  file  that  have  been  "cut- 
ofr'  were  not  required  to  amend;  and  (3) 
all  others  were  given  sixty  days  from  the 
effective  date  of  the  Report  and  Order  to 
file  amendments  to^atisfy  the 
requirements  of  the  revised  rules.  In  a 
petition  for  reconsideration,  Romar 
Communications,  Inc.  noted  that  it  filed 
an  application  for  a  new  AM  station  in 
Lansing,  NY  before  the  AM  freeze  went 
into  effect.  That  application  was 
returned  as  defective  and  Romar  (after 
the  freeze  took  effect)  refiled  an 
amended  application  and  a  request  for 
acceptance  nunc  pro  tunc.  The  latter 
was  opposed  and  remains  pending.  The 
application  has  not,  therefore,  been  "cut 
off."  Romar  asked  that  the  Report  and 
Order  be  revised  so  that  the  new 
technical  standards  will  not  apply  to 
applications  with  a  status  similar  to  its 
Lansing  application.  The  Commission 
denies  Romar's  request  because  the 
necessity  for  definitive  processing  line 
procedures  requires  that  the  new 
technical  rules  be  applied  in  the  manner 
specified  in  the  Report  and  Order. 

Regulatory  Flexibility  Act 

35.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the  Commission 
included  a  final  analysis  in  the  Report 
and  Order  detailing  (i)  the  need  for  and 
purpose  of  the  rules,  (ii)  the  summary  of 
issues  raised  by  public  comment  in 
response  to  the  initial  regulatory 
flexibility  analysis,  Commission 
assessment,  and  changes  made  as  a 
result,  and  (iii)  significant  alternatives 
considered  and  rejected.  The  petitions 
for  reconsideration  have  triggered  no 
substantive  changes  to  the  earlier 
decision  and  consequently  to  that  final 
analysis. 

Ordering  Clauses 

36.  Accordingly,  it  is  ordered  that  the 
petitions  for  reconsideration  filed  in  this 
proceeding  are  granted  to  the  extent 
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indicated  herein  and  are  otherwise 
denied. 

37.  It  is  further  ordered  that  pursuant 
to  authority  contained  in  Sections  4(i), 
301,  303  (b),  (f),  (g).  (i).  and  (j).  307(d). 
308(a),  310,  312.  313.  314  and  331(b)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  Sections  4(i)  301. 
303  (b),  (f).  (g),  (i).  and  (j),  307(d).  308(a). 
310,  312.  313.  314  and  331(b).  part  73 
of  the  Commission's  rules  and 
regulations.  47  CFR  part  73.  is  amended 
as  set  forth  below.  The  rules  will  go  into 
effect  30  days  after  publication  of  this 
Memorandum  Opinion  and  Order  in  the 
Federal  Register. 

42.106    Table  of  Fr*q«Mncy  Allocations 


List  of  Subjects 

47  CFR  Part  2 

Frequency  allocations  and  radio  treaty 
matters;  General  rules  and  regulations. 
Radio. 

47  CFR  Part  73 

Radio  broadcasting. 

Federal  Comniunications  Commission. 
Donna  R.  Searcy, 

Secretary. 

Rule  Changes 

Parts  2  and  73  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sections  4,  302,  303  and  307  of 
the  Communications  Act  of  1934.  as 

amended.  47  U.S.C.  Sections  154, 154(i),  302. 
303.  303(r)  and  307.  unless  otherwise  noted. 

2.  The  535-1705  KHz  band  in  §  2.106 
and  footnote  U.S.  221  in  the  1605-1615 
kHz  band  are  revised  to  read  as  follows: 


International  table 


United  States  table 


Region- 1  Alloca- 
tion kHz 


(1) 


Region-2  Alloca- 
tion kHz 


(2) 


Regk3n-3  Alkx»- 
tionkHz 


(3) 


Government  Alk>-       Non-government 
cation  kHz  Allocation  kHz 


FCC  use  designators 


(4) 


(5) 


Rule  part(s) 


(6) 


Spedal-use  infor- 
mation f:a- 
quencies 

(7) 


526.5-1606.5, 
Broadcasting 
478. 

1606.5-1625.  Mar- 
itime MobUe, 
480A/Rxed/l.and 
Mobile.  483.  484. 


1625-1635,  Radto- 
iocatk)n487, 
485.486. 


ife35-1800.  Marl- 
time  Mobile/ 
Fixed/Land  Mo- 
t>ile/480A,  483. 
484,488. 


535-1605,  Broad- 
casting. 


1605-1625, 
Broadcasting, 
480.  480A,  481. 


1625-1705, 
Broadcasting/ 
Fixed/Mobile/ 
Radiokxatton, 
480A,  481. 


535-1606.5, 
Broadcasting. 


1606.5-1800, 
Fixed  Mobile, 
Radiolocatkxi, 
Radio- 
navigation,  482. 


535-1605  535-1705,  Broad- 
casting 480. 
Alaska  Fixed 
(80). 

1605-1615.  Mo-       Auxiliary  Broad- 
l)ile.  US221.  casting  (74). 

Private  Land. 
Mobile.  (90). 
NG128,  US238, 
US299,  US321. 


RadkD  Broadcast- 
ing. (AM).  (73). 


53S-1705  kHz: 
Travelers,  Infor- 
mation. 


1615-1625, 
US237,  US299. 
1625-1705. 
Radk>kxation, 
480,  US238, 
US299. 


Tr^'eS;  \!Z^^  s"Sfl!^^tiii  5f  S'S'aS^ie'fJkH^^'^'  '^  '*"'  '"  '"^^  '^  '"'''^  "^  "^^  *«-'=«  ^^'^^  '^ 
iJi^^J^^^^U^J^f  '^  ^  ^!°  allocated  to  the  mobile  servtee  on  a  secondary  basis  for  the  dlstrit>ution  of  pubik:  servk»  mforrnation 
1700  kHz  Travelers  Information  stations  operating  in  the  Local  Government  Aadh  Service  on  10  kHz  spaced  channels  from  540  to 


PART  73— RADIO  BROADCAST 
SERVICES 

'  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

2.  Section  73.30  is  revised  to  read  as 
follows: 


173.30    Petition  for  authorization  of  an 
•ilotmwit  In  the  1605-1705  kHz  band. 

(a)  Any  party  Interested  in  operating 
an  AM  broadcast  station  on  one  of  the 
ten  channels  in  the  1605-1705  kHz 
band  must  file  a  petition  forthe 
establishment  of  an  allotment  to  its 
commimity  of  license.  Each  petition 
must  include  the  following  information: 


(1)  Name  of  community  for  which 
allotment  is  sought; 

(2)  Frequenc7  and  call  letters  of  the 
petitioner's  existing  AM  operation;  and 

(3)  Statement  as  to  whether  or  not  AM 
stereo  operation  is  proposed  for  the 
operation  in  the  1605-1705  kHz  band. 

(b)  Petitions  are  to  be  filed  duri.^g  a 
filing  period  to  be  determined  by  the 
Commission.  For  each  filing  period. 
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eligible  stations  will  be  allotted 
channels  based  on  the  following  steps: 

(1)  Stations  are  ranked  in  descencung 
order  according  to  the  calculated 
improvement  factor. 

(2)  The  station  with  the  highest 
improvement  factor  is  initially  allotted 
the  lowest  available  channel. 

(3)  Successively,  each  station  with  the 
next  lowest  improvament  factor,  is 
allotted  an  available  channel  taking  into 
account  the  possible  frequency  and 
location  combinations  and  relationship 
to  previously  selected  allotments.  If  a 
channel  is  not  available  for  the  subject 
station,  previous  allotments  are 
examined  with  respect  to  an  alternate 
channel,  the  use  of  which  would  make 

a  channel  available  for  the  subject 
station. 

(4)  When  it  has  been  determined  that, 
in  accordance  with  the  above  steps,  no 
channel  is  available  for  the  subject 
station,  that  station  is  no  longer 
considered  and  the  process  continues  to 
the  station  with  the  next  lowest 
improvement  factor. 

(c)  If  awarded  an  allotment,  a 
petitioner  will  have  sixty  (60)  days  from 
the  date  of  public  notice  of  selection  to 
file  an  application  for  construction 
permit  on  FCC  Form  301.  (See  §§  73.24 
and  73.37(e)  for  filing  requirements). 
Unless  instructed  by  the  Commission  to 
do  otherwise,  the  application  shall 
specify  Model  I  facilities.  (See  §  73.14). 
Upon  grant  of  the  application  and 
subsequent  construction  of  the 
authorized  facility,  the  applicant  must 
file  a  license  application  on  FCC  Form 
302. 

Note  1:  Until  further  notice  by  the 
Commission,  the  filing  of  these  petitions  is 
limited  to  licensees  of  existing  AM  stations 
(oxcluding  Class  C  stations)  operating  in  the 
535-1605  kHz  band.  First  priority  will  be 
assigned  to  Class  D  stations  located  within 
the  primary  service  contours  of  U.S.  Class  A 
stations  that  are  licensed  to  serve 


communities  of  100,000  or  more  for  which 
there  exists  no  local  fulltime  aural  service. 

Note  2:  Selection  among  competing 
petitions  will  be  based  on  Interference 
reduction.  Notwithstanding  the  exception 
contained  in  Note  5  of  this  section,  within 
each  operational  category,  the  station 
demonstrating  the  highest  value  of 
improvement  factor  will  be  afforded  the 
highest  priority  for  an  allotment,  with  the 
next  priority  assigned  to  the  station  with  next 
lowest  value,  and  so  on,  until  available 
allotments  are  filled. 

Note  3:  The  Commission  will  periodically 
evaluate  the  progress  of  the  movement  of 
stations  from  the  535-1605  kHz  band  to  the 
160&-1705  kHz  band  to  detennina  whether 
the  1605-1705  kHz  bend  should  continue  to 
be  administered  on  an  allotment  basis  or 
modified  to  an  assignment  method.  If 
appropriate,  the  Commission  will  later 
develop  further  procedures  for  use  of  the 
1605-1705  kHz  band  by  existing  station 
licsnsees  and  others. 

Note  4:  Other  than  the  exception  specified 
in  note  1  of  this  section,  existing  fulltime 
stations  are  considered  first  for  selection  as 
described  in  note  2  of  this  section.  In  the 
event  that  an  allotment  availability  exists  for 
which  no  fulltime  station  has  filed  a  relevant 
petition,  such  allotment  may  he  awarded  to 
a  licensed  Class  D  station.  If  more  than  one 
Qass  D  station  applies  for  this  migration 
opportunity,  the  following  priorities  will  be 
used  in  the  selection  process:  First  priority — 
a  Class  D  station  located  within  the  0.5  mV/ 
m-SO%  contour  of  a  U.S.  Class  A  station  and 
licensed  to  serve  a  community  of  100,000  or 
more,  for  which  there  exists  no  local  fiilltime 
aural  service;  Second  priority — Class  D 
stations  ranked  in  order  of  improvement 
&ctor,  from  highest  to  lowest,  considering 
only  those  stations  with  improvement  factors 
greater  than  zero. 

Note  5:  The  preference  for  AM  stereo  in  the 
expanded  band  will  be  administered  as 
follows:  when  an  allotment  under 
consideration  (candidate  allotment)  conflicts 
with  one  or  more  previously  selected 
allotments  (established  allotments)  and 
cannot  be  accommodated  in  the  expanded 
band,  the  candidate  allotment  will  be 
substituted  for  the  previously  established 


allotment  provided  that:  the  petitioner  for  the 
candidate  allotment  has  made  a  written 
commitment  to  the  use  of  AM  stereo  and  the 
petitioner  for  the  established  allotment  has 
not;  the  difference  twtween  the  ranking 
factors  associated  with  the  candidate  and 
established  allotments  does  aot  exceed  10% 
of  the  ranking  £ict<H°  of  the  candidate 
allotment;  the  substitution  will  not  require 
the  displacement  of  more  than  one 
established  allotment;  and  both  the  'candidate 
allotment  and  the  established  allotment  are 
within  the  same  priority  group. 

3.  Paragraph  (f)(7)  §  73.99  is  revised  as 
follows: 

§  73.99    Presunrisa  servie*  authertzatiori 
(PSRA)  and  poataunaat  aarvic* 
authorization  (PSSA). 


(0*  •  * 

(7)  For  protection  purposes,  the 
nighttime  25%  RSS  limit  will  be  used 
in  the  determination  of  maximum 
permissible  power. 

4.  Paragraph  (k)(4)  and  the  table  in 
paragraph  (q)  of  §  73.182  are  revised  to 
read  as  follows: 

§73.182    Engineering  standarda  of 
allocation. 


(k)*  •  • 

(4)  The  RSS  value  will  not  be 
considered  to  be  increased  when  a  new 
interfering  signal  is  added  which  is  less 
than  the  appropriate  exclusion 
percentage  as  applied  to  the  RSS  value 
of  the  interference  from  existing 
stations,  and  whidi  at  the  same  time  is 
not  greater  than  the  smallest  signal 
included  in  the  RSS  value  of 
interference  from  existing  stations. 

(q)*   •   • 


Qass  of  station 


Ciass  of  channel 
used 


Signal  strength  contour  of  area  protected  from 
objectronabie  interference  ^(>iV/m) 


Day* 


Night 


PenTNssible  intadering  signal  (|tV/m) 


Day= 


Night' 


A 

A  (Alaskan) 

B „.. 

C  

0  


Clear  .... 

do  ... 

Dear  ..„ 
Regional 
Local  _.. 
CJaar  .... 


SO  100 
AC  500 
SC  100 
AC  500 
500  


500 
500 


SC  500  50%  SW 

AC500GW 

SC  100  50%  SW 

AC  500  GW 

2000*  ._„ 


No  presc.* 
Not  prase  . 


SC  5  ... 
AC  250 
SC  5  ... 
AC  250 

25  

AC  250 
SC25  .. 
SC25  . 


SC25 
AC  250 
80  5 
AG  250 
25 
250 

Ho\  presc. 
Notpraac. 


IMI 
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Class  of  station 


Class  of  channel 
used 


Regionai 


Signal  stren^t^i  contour  of  area  pfotected  from 
obj«clionab(e  Interference  '(iiV/n) 


Day' 


flight 


Permissiti4e  Interfering  signal  (nV/m) 


Day' 


AC  250 


Night = 


'When  a  station  is  atready  limited  by  interference  from  other  stations  to  a  contour  of  higher  value  than  that  normaJly  protected  for  its  dass  this 

Ngher  value  contour  sha^l  be  the  established  protection  standard  for  such  statKjn.  Changes  proposed  by  Claw  Aaod  B^ba^s  shLl  b^Oir^ 

S  "^^  "^T  »>l»o"ow*nfl  ™«»rtction8.  Those  Interferers  that  contribute  to  another  stalons^  us.ng  ttiTs^^exdu^  V^thod  a>l  S^ 

t^S^l''^  r*"  "^'"^  JS.!2L"^xl.''y  ^^'^^  O'  to  a  tevel  at  whK^h  ther  contributions  nS  longer  enter  irto^tNTsS*  RSsTlue 

^5^Z  .o  ^.^!^^^c  °*>^S?*i^J^  inteferers  th^t  contnbute  to  a  statKin's  RSS  us.ng  the  25%  exclusion  method  but  do  noi 

kSSS;?  J«!Sh^i^<S:^!L"t!?.,^^  *i^"*^::?'^  '^y  '^«  ""^"^^^  "°<  ^  "=««^  ^^'  P'«««"'  contnt>ution.  lnterfere-6  no 
Jnchjcted  In  a  station  s  RSS  using  tne  25%  exclusion  method  a.^e  pemr^med  to  increase  radiation  as  long  as  the  25%  exclusion  threshold  Is  not 

S?J{ftl2J  ^^!^- Jl"^  ^  *^".^  'J^^^^  ^.  '^^'^  *^  *«^  ">^  '"  a  contnbuting  value  that  is  below  the  pertnent  value  specified 
nolRSbaaU^  '  °'  *°  ^  f>'°^^°^  «»♦  Class  A  statKxS  which  are  normally  protected  on  a  smglTsTgnai; 

'Groundwave. 

'Skywave  fleW  strength  for  10  percent  or  more  of  tf>e  time. 
^^F^I!?,^!^"i!?  ^^  Class  C  stations  In  the  contiguous  48  States  may  treat  all  Class  B  stations  assigned  to  1230.  1240.  1340  1400  1450 
and  1490  ltH2  In  AlasJ^a,  Hawaii,  Puerto  Rico  and  the  U.S.  Virgtfi  Isiands  as  If  they  were  Class  C  stations.  .       w.    >»>«^,  -*^.  -wu 

Note:  SC=Sanne  channel;  AC=Adiacent  channel;  SW=Skywave;  GW=Groundwave 


il 
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l^^-ERSTATE  COMMERCE 
COMMISSION 

49  CFR  PARTS  1039  AND  1145 
[Ex  Pwto  No.  394  (Sub-No.  10)] 

Railroad  Rate*  on  Recyclablea— 
Exemptlona 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has 
amended  its  rules  by  exempting  from 
some  aspects  of  regulation  rail 
transportation  of  nonferrous  recyclable 
commodities  that  have  been  found  to 
recover  revenues  that  are  lower  than  the 
variable  costs  of  the  transportation. 
Under  the  amended  rules,  railroads  will 
no  longer  have  to  file  tariffs  showing  the 
rates  on  commodities  subject  to  the 
partial  exemption,  and  as  to  those 
commodities  they  will  not  be  subject  to 
the  evidentiary  requirements  that 
govern  other  recyclable  commodities  in 
connection  with  the  annual  recyclables 
compliance  proceedings.  Traffic  subject 
to  the  partial  exemption  will  continue  to 
be  subject  to  the  provisions  of  49  U.S.C. 
10731(e)  prohibiting  railroads  from 
increasing  individual  rates  that  are 
already  above  the  maximum  recyclables 
rate  ceiling. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  June  10. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
E)avid  Groves,  (202)  927-6395.  Craig 
Keats,  (202)  927-6046  [TDD  for  hearing 
impaired:  (202)  275-1721). 

SUPPt.EMENTARY  INFORMATION:  This 
proceeding  was  initiated  by  a  notice  of 


proposed  rulemaking  published  in  the 
Federal  Register.  57  FR  41122 
(September  9. 1992).  Five  comments 
were  submitted  in  response  to  the 
notice.  Additional  information  is 
contained  in  the  Commission's  decision. 
To  purchase  a  copy  of  the  full  decision, 
write  to.  call,  or  pick  up  in  person  from: 
Dynamic  Concepts.  Inc..  Room  2229. 
Interstate  Commerce  Commission 
Building.  Washington.  DC  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  No  new  regulatory  burdens  are 
imposed,  directly  or  indirectly,  on  such 
entities.  The  purpose  of  the  partial 
exemption  is  to  reduce  regulation  where 
regulation  is  not  necessary  to  protect 
shippers.  The  economic  impact  on  small 
entities  will  be  minimal,  because  the 
partial  exemption  will  not  substantially 
change  the  rates  paid  by  most  shippers 
of  recyclables.  and  the  parties  most 
affected  by  the  slightly  lessened 
regulatory  burdens  are  primarily  larger 
railroads.  Accordingly,  the  impact  of  the 
partial  exemption  is  not  significant 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

List  of  Subjects 

49  CFR  Part  1039 

Intermodal  transportation. 
Manufactured  commodities.  Railroads. 


49  CFR  Part  1145 

Administrative  practice  and 
procedure.  Freight.  Railroads. 

Decided:  May  3. 1993. 

By  the  ComiTiission.  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin.  and  Walden. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X.  parts  1039 
and  1145  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1039— EXEMPTIONS 

1.  The  authority  citation  for  part  1039 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  10321. 10505.  10708. 
10762,  and  11505;  5  U.S.C.  553. 

S  1039.11    [Amended] 

2.  Section  1039.11(a)  is  amended  by 
adding  the  words  "(Note:  Certain 
recyclable  commodities  may  be  partially 
exempted  pursuant  to  the  provisions  of 
49  CFR  1145.9)"  after  the  words  "by  the 
Commission  at  356  I.C.C.  445-447". 

PART  114S— RAILROAD  RATES  ON 
RECYCLABLE  COMMODtTIES 

3.  The  authority  citation  for  Part  1 145 
is  revised  to  read  as  fellows: 

Authorit)-:  49  U  S.C.  10321,  10505.  10731, 
and  10707a;  5  U.S.C.  553. 

4.  Part  1145  is  amended  by  adding  a 
new  §  1145.9,  to  read  as  follows: 

§  1 1 45.9    Exemptions. 

Unless  otherwise  ordered  in  a 
revocation  proceeding,  commodity 
groups  whose  revenues,  both  in  the 
aggregate  and  for  any  carriers  reporting 
individually,  have  been  found  in  an 
annual  compliance  proceeding  under 
the  rules  in  this  part  to  be  below  tiie 
variable  costs  of  providing  the  serv  ic;e 
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for  all  temtorias  «rill  not  ba  lubject  to 
the  tariff  filing  provisions  of  the  Act  or 
to  the  requirement  that  they  be  made  the 
subjects  of  future  annual  compliance 
proceedings.  Recyclable  commodity 
groups  to  which  this  partial  exemption 
applies  wUl  continue  to  be  subject  to  the 
statutory  provision  pfohibiting  railroads 
trom  increasing  individual  rates  that  are 


already  above  the  cap.  Reqrcl^ile 
commodity  groups  will  not  be  axaaipted 
if  any  individual  movements  of  a 
commodity  in  the  group  have  been 
shown  by  a  shipper  to  exceed  the 
statutory  rate  cap.  Commodity  groups 
currently  qualifying  tar  the  partial 
exemption  are  Standard  Transportation 
Commodity  Code  (STCC)  20511.  Bakeiy 


Products;  STCC  22994,  Packing  or 
Wiping  Cloths  or  Rags  (Prooaased 
Textile  Matter);  STCC  30311,  Reclaimed 
Rubber;  STCC  40261.  RuUier  or  Plastic 
Scrap  or  Waste:  and  STCC  41115, 
Articles,  Used.  Returned  for  Repair  or 
Reconditioning. 

IFR  Doc.  93-11270  Filed  5-11-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  o<  these  notices  is  to  give  imerested 
persons  an  opportunity  to  participate  In  the 
rule  niaiung  prior  to  the  adoption  of  the  final 
njles. 


NUCLEAR  REGULATORY 
COMMtSSION 

10  CFR  Parts  20, 21, 31, 34, 35,  and  61 

Potential  Amandmanta  to  NRC 
Regulationa;  Meeting 

AGENCY:  Nuclear  Regulatory 

Gommission. 

ACTK>N:  Notice  of  meeting. 


StMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  meeting  with 
representatives  of  Agreement  States  to 
discuss  the  provisions  of  proposed 
revisions  of  its  regulations  in  several 
different  areas.  The  revisions  are  needed 
to  clarify  and  enhance  certain 
requirements  designed  to  protect  the 
salety  of  the  public  and  radiation 
workers.  The  revisions  are  also  needed 
to  clarify  some  existing  definitions  and 
to  incorporate  additional  definitions  in 
order  to  bring  NRC  regulations  more  in 
line  with  regulations  used  by  ciher 
organizations  that  regulate  similar 
b3rproduct  and  source  material. 
DATES:  The  public  meeting  will  be  held 
on  May  20, 1993.  from  2  p.m.  to  7  p.m. 
AOOflESSES:  The  meeting  is  to  be  held  at 
the  WesUn  St.  Francis  Hotel.  335  Powell 
Street.  San  Francisco,  California, 
Telephone  (415)  397-7000. 
FOR  RMTTHER  INFORMATION  CONTACT: 
James  H.  Myers,  Office  of  State 
Programs.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Telephone  (301)  504-2326. 
SUPI»LEIIENTARY  MFORMATION:  The 
regulations  in  10  CFR  part  20  address 
the  basic  standards  for  protection 
against  radiation.  Potential  rulemaking 
will  be  discussed  v,  hich  will  enhance 
the  ability  to  implement  part  20.  A 
revision  to  the  criteria  for  releases  to  the 
sanitary  sewer  will  be  examined  and  a 
clarification  of  the  patient  release  Umits 
(in  conjunction  with  10  CFR  part  35) 
will  be  undertaken.  Hie  regulations  in 
10  CFR  part  21  regarding  the 
requirements  to  report  defects  and  non- 
compliance of  materials  at  facilities 


other  than  part  50  and  also  in 
Agreement  States  will  be  introduced. 
The  regulations  in  10  CFR  parts  31  and 
32  regarding  revised  requirements  for 
the  possession  industrial  devices  and 
the  accessible  air-gap  for  generally 
licensed  devices  will  be  reviewed.  The 
regulations  in  10  CFR  part  34  regarding 
the  potential  revisions  to  the 
radiography  and  the  radiation  safety 
requirements  for  radiographic 
operations  will  be  reviewed.  The 
regulations  in  10  CFR  part  35  regarding 
requirements  for  minimizing  radiation 
exposure  to  the  embryo,  fetus,  or  breast- 
feeding children  will  be  reviewed.  The 
radiopharmacy  rule  and  clarification  of 
the  patient  release  criteria  will  be 
discussed  in  conjunction  with  part  20. 
The  regulations  in  10  CFR  part  61 
regarding  a  pro[K>6ed  rulemaking  to 
require  financial  assurance  for  long-term 
care  of  low-level  waste  (LLW)  faciUties 
will  be  presented.  Also  to  be  covered 
under  piart  61  are  performance 
objectives  for  above-ground  disposal  of 
LLW. 

A  draft  paper  entitled,  "Issues  for  the 
Proposed  Policy  on  Compatibility  of 
Agreement  States,  May  5, 1993"  will 
also  be  discussed. 

The  woricshop  will  be  Chaired  by  Mr. 
Carlton  Kammerer,  Director.  Office  of 
State  Programs,  U.S.  Nuclear  Regulatory 
Commission.  The  public  meeting  vrill  be 
conducted  in  a  manner  that  will 
expedite  the  orderly  conduct  of 
business.  A  transcript  of  the  public 
meeting  will  be  available  for  inspection 
and  copying  for  a  fee.  at  thu  NRC  Public 
Document  Room,  2120  L  Street.  NW. 
(Lower  Level),  Washingtori.  DC  20555 
on  or  about  June  10, 1993. 

The  following  procedures  apply  to 
public  attendance  at  the  workshop: 

1.  Questions  or  statements  from 
attendees  other  than  participarls,  i.e., 
participating  representatives  of  each 
Agreement  State  and  p)articipat.ng  NRC 
staff  will  be  entertained  as  time  permits. 

2.  Seating  for  the  pubhc  meeting  will 
be  on  a  first-come,  first-served  basis. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Carhon  Kaaunerer, 
Director,  Office  of  State  Programs. 
[FR  Doc.  93-11201  Plied  5-11-93;  8:45  ami 
■UMQ  COM  7M»-0MI 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 

14  CFR  Chapter  I 

[Summary  Notice  Na  Pn-»3-10] 

Petition  for  Rulemaking;  Summary  of 
Petitlona  Received;  DIspoaltionc  of 
Petltlona  laaued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  f>etitions 
for  rulemaking  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of.  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  July  12, 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  di.sposilion  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rule  Docket  (AGC-10).  room  9150.  FAA 
Headquarters  Building  (FOB  lOA).  800 
Independence  Ave.,  SW.,  Washington. 
DC  20591;  telephone  (202)  267-3132. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  1 1.27  of  part 
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11  of  the  Federal  Aviation  Regulations 
(14CFRpartll). 

Issued  in  Washington,  DC  on  May  6, 1993. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  No.:  27195 

Petitioner:  Federal  Express  Corporation 

Regulations  Affected:  14  CFR  91.409(e) 

Description  of  Rulechange  Sought:  To 
delete  the  word  "multi-engine"  from 
portions  of  §  91.409(e)  that  pertain  to 
the  inspection  of  turbo-propeller 
powered  multi-engine  airplanes. 

Petitioner's  Reason  for  the  Request:  The 
petitioner  feels  utilization  of  a 
manufacturer's  Phasecard  Inspection 
Program  greatly  reduces  excessive 
maintenance  costs  and  the 
unnecessary  wear  and  tear  on  the 
aircraft,  that  results  from  the  annual 
inspection  requirements,  without  any 
detrimental  effect  on  the  safety  of 
aircraft  operation. 

Docket  No:  27238 

Petitioner:  Mr.  Lewis  Anderson 

Sections  of  the  FAR  Affected:  14  CFR 
121  and  135 

Description  of  Rulechange  Sought:  To 
make  sections  121  and  135 
compatible  with  the  duty  and  rest 
regulations  of  the  Joint  Aviation 
Authorities  as  documented  in  Notice 
of  Proposed  Amendment,  OPS-1,  sub- 
Part  Q— Flight  and  Duty  Time  and 
Rest  Requirements,  dated  December  7, 
1992.  The  proposal  calls  for  record 
keeping,  including  crew  rest  periods; 
for  defining  and  standardizing  20 
areas  of  flight  crew  rest  and  duty;  and 
considers  such  factors  as  the  time  of 
day  a  pilot  begins  work  and  the 
number  of  landings  into  the 
maximum  number  of  hours  allowed 
for  a  pilot's  duty  day.  (Commenters 
who  wish  to  receive  a  copy  of  OPS- 
1,  sub  Part  Q,  as  proposed,  may  call 
Ms.  Linda  Williams  at  (202)  267- 
9685.) 

Petitioner's  Reason  for  the  Request:  The 
petitioner  feels  that  current 
regulations  for  flight  crew  rest  are 
antiquated,  having  no  scientific  basis, 
and  adoption  of  this  amendment 
proposal,  to  sections  121  and  135. 
would  bring  the  FAA  in  line  with  the 
worldwide  aviation  industry. 

[FR  Doc.  93-11284  Filed  5-11-93;  8:45  am] 
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14  CFR  Part  39 

[DockM  No.  93-MM-47-AO] 

Alrworthlnasa  Directive*;  Aarospatlala 
Model  ATR42-300  and  ATR42-320 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aerospatiale  Model  ATR42-300 
and  ATR42-320  series  airplanes.  This 
proposal  would  require  an  inspection  to 
determine  the  proper  installation  of 
rivets  in  the  key  holes  of  certain 
fuselage  frames;  an  inspection  to  detect 
cracks  in  the  area  of  the  key  holes  where 
rivets  are  missing;  and  correction  of 
discrepancies.  This  proposal  is 
prompted  by  the  discovery  of  cracks 
around  key  holes  on  fuselage  frames  25 
and  27  where  rivets  were  missing.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  loss  of 
strength  of  the  fuselage  frames. 
DATES:  Comments  must  be  received  by 
July  7. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
47-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayoime, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 

SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-47-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-47-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DCAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42-300  and 
ATR42-320  series  airplanes.  The  DCAC 
advises  that,  during  a  full-scale  fatigue 
test  conducted  by  the  manufacturer, 
cracks  were  discovered  around  key 
holes  (positioning  holes  used  during 
manufacturing)  on  fuselage  frames  25 
and  27.  The  cracking  apparently  was 
due  to  the  absence  of  a  rivet  in  the  hole 
located  between  stringers  13  and  14. 
Such  cracking,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  loss  of  strength  and  structural 
integrity  of  the  fuselage  frames. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-53-0070.  Revision  1. 
dated  June  12, 1992,  that  describes 
procedures  for  a  visual  inspection  to 
determine  the  proper  installation  of 
rivets  in  the  key  holes  on  main  fuselage 
frames  25  and  27;  an  eddy  current 
inspection  to  detect  cracks  at  the  key 
holes  where  rivets  are  missing;  and  the 
replacement  of  missing  rivets.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
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airworthiness  directive  92-044-046(6) 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Prance. 

This  airplane  model  is  manufoctured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  to  determine  the 
proper  installation  of  rivets  in  the  key 
holes  on  main  fuselage  frames  25  and 
27.  If  a  rivet  is  missing,  operators  would 
be  required  to  perform  an  eddy  current 
inspection  to  detect  cracks  at  the 
pertinent  key  hole.  If  no  cracks  are 
detected,  operators  would  be  required  to 
install  a  rivet  at  the  key  hole.  However, 
if  cracks  are  detected,  operators  would 
be  required  to  repair  them  prior  to 
further  flight.  The  inspection  and 
replacement  actions  would  be  required 
to  be  accompUshed  in  accordance  with 
the  service  bulletin  described 

Ereviously.  Any  necessary  repair  would 
8  required  to  be  accomplished  in  a 
manner  approved  by  the  FAA. 

The  FAA  estimatee  that  58  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomphsh  the  proposed 
actions,  and  that  tne  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $9,570,  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  Of>erator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  suostantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 

S>roposal  would  not  have  sufficient 
aderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulatira  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promuj^ted,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  A00RE88E8. 

List  orSubiecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anlhorily:  49  U.S.C  Af^.  1354(a),  1421 
and  1423;  49  U.SXL  106(g):  and  14  CFR 
11.89. 

139.13    (AmwMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aarotpatialr.  Docket  93-NM-47-AO. 

Applicability:  Model  ATR42-300  and 
ATR42-320  wriet  alrpkoet.  certificated  In 

any  category,  and  having  the  following  terial 
numt>ers:  CX)5  through  016,  inclusive;  018 
through  030.  Inclusive;  032  through  036, 
inclusive;  038;  040;  042;  043;  048  through 
062,  inchisive;  064  through  090.  inclusive; 
092  through  094,  li>dusiv«;  and  096  through 
228.  Inclusive. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  strength  of  the  fuselage 
frames,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  18.000  total 
landings,  or  within  100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  conduct  a  general  visual  inspection  of 
fuselage  frames  25  and  27  to  verify  the  proper 
installation  of  a  rivet  in  each  of  the  key  boles, 
in  accordance  with  Aerospatiale  Service 
Bulletin  ATR42-53-0070.  Revision  1,  dated 
June  12, 1992. 

(b)  If  a  rivet  is  installed  in  each  of  the  key 
holes,  no  further  action  is  required  by  this 
AD. 

(c)  If  a  rivet  is  not  installed  in  a  key  hole, 
prior  to  further  flight,  perfomi  an  eddy 
current  inspection  of  the  open  key  hole  to 


detect  cracks.  In  aocordanca  with  the  service 
bulletin. 

(1)  If  no  cracks  are  found  as  a  result  of  the 
eddy  current  inspection,  prior  to  further 
flight,  install  a  rivet  in  the  open  key  hole  in 
accordance  with  the  service  bulletin.  After 
such  installation,  no  further  action  is 
required  by  this  AD. 

(2)  If  cracks  are  found  as  a  result  of  the 
eddy  current  inspection,  prior  to  further 
flight,  repair  the  cracks  In  accordance  with  ■ 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustntent  of  the  compliance  time  that 
provide*  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  commenU  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  nuiy  be 
obtained  from  the  Statnlardization  Branch, 
ANM-113. 

(e)  Special  flight  penniU  may  be  Issited  In 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  May  6. 
1993. 

David  G.  Hmiel, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-11196  Filed  S-11-93;  8:45  am) 
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14  CFR  Part  39 

[DociM«  No.  S3-NII>33-AO) 

AlrworthlneM  Directives;  British 
Aerospace  Modal  BAa  146-1  OCA, 
-200A.  and  -300A  Sarias  Airplanaa 

agency:  Federal  Aviation 

Administration.  EXDT. 

ACTION:  Notice  of  proi>osed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146-lOOA,  -200A,  and  -300A  series 
airplanes.  This  proposal  would  require 
modification  of  the  warning  horns  for 
the  forward  and  rear  lavatory  smoke 
detectors.  This  proposal  is  prompted  by 
a  report  that,  during  a  recent  flight  of  a 
Model  BAe  146  series  airplane,  the 
smoke  warning  horn  for  the  forward 
lavatory  smoke  detector  did  not  emit  a 
sound  loud  enough  for  the  cabin  crew 
members  to  hear  from  the  passenger 
cabin.  The  actions  specified  by  the 
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proposed  AO  are  intended  to  prevent  a 
fire  in  the  lavatory  from  not  being 
discovered  and  extinguished  promptly. 

DATES:  Comments  must  be  received  by 
July  7.  1993. 

AOOftESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
33-AD.  1601  Land  Avenue,  SW.. 
Rent  on,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace.  Inc..  Avro  Division, 
22070  Broderick  Drive.  Sterling, 
Virginia  20166.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentera  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-33-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-33-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  British  Aerospace 
Model  BAe  14&-100A,  -200A,  and 
-300A  series  airplanes  equipped  with 
Hosiden  Besson  Limited  "Cybertone" 
smoke  warning  horns.  The  CAA  advises 
that,  during  a  recent  flight  of^  Model 
BAe  146  series  airplane,  the  forward 
lavatory  smoke  detector  triggered  the 
smoke  warning  horn.  The  smoke 
warning  horn  did  not  emit  a  soimd  loud 
enough  for  the  cabin  crew  members  to 
hear  from  the  passenger  cabin.  This 
condition,  if  not  corrected,  could  result 
in  a  fire  in  the  lavatory  not  being 
discovered  and  extinguished  promptly. 

British  Aerospace  has  issued 
Modification  Service  Bulletin  SB.26- 
32-36128A.  dated  April  30, 1992,  that 
describes  procedures  for  modification  of 
the  warning  horns  for  the  forward  and 
rear  lavatory  smoke  detectors.  This 
modification  involves  installing  a 
resonator  on  the  smoke  warning  horn, 
which  will  increase  the  audibility  of  the 
horn  so  that  it  can  be  heard  by  cabin 
crew  members  in  the  passenger  cabin. 
The  CAA  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  uinder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  warning  horns  for 
the  forward  and  rear  lavatory  smoke 
detectors.  The  actions  would  be 
required  to  be  accomplished  in 


accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  49  airplanes 
of  U.S.  registry  would  be  affiacted  by  this 
proposed  AD,  that  it  would  take 
approximately  2.5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $105  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$11,882.50,  or  $242.50  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  vfiW 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 


IMI 


Federal  Ragjgter  /  Vol.  58.  No.  90  /  Wednesday.  May  12.  1993  /  Proposed  Rules  27957 


139.13    [Amwtdadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  AariMpaca:  Docket  93-NM-33-AD. 

Applicability:  Model  146-lOOA,  -200A, 
and  -300A  series  airplanes:  equipped  with 
Hosiden  Besson  Limited  "Cybertone"  smoke 
warning  horns;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fire  in  the  lavatory  from  not 
being  discovered  and  extinguished  promptly, 
accomplish  the  following: 

(a)  Within  5  months  after  the  effective  date 
of  this  AD,  modify  the  smoke  warning  horns 
for  the  forward  and  aft  lavatory  smoke 
detectors  in  accordance  with  British 
Aerospace  Modification  Service  Bulletin 
SB.26-32-36128A,  dated  April  30,  1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
lYansport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  6, 
1993. 

•Ul  R.  Boxwsll, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-11195  FUed  S-11-93;  8:45  am] 
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14  CFR  Part  39 

[OockM  No.  SS-CE-Oa-AO] 

Airworthlneaa  Directlvea;  Falrchild 
Aircraft  SA26,  SA226,  ar>d  SA227 
Seriea  Airplanea 

AGENCY:  Federal  Aviation 
Administration,  IX>T. 

ACTION:  Notice  of  proposed  rulemakina 
(NPRM).  * 


SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
89-06-02.  which  currently  requires 
repetitively  inspecting  acrylic  cabin  and 
C{x:kpit  windows  for  cracks  on  certain 
Fairchild  Aircraft  (Fairchild)  SA26, 
SA226.  and  SA227  series  aii^Ianes.  and 
replacing  any  cracked  window.  Tlie 
proposed  action  requires  the  same 


inspections  as  the  current  AD,  but 
shortens  the  repetitive  inspection 
interval.  Several  acrylic  window  failures 
have  occuiied  on  the  affected  airplanes 
prior  to  the  currently  required 
inspection  intervals.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  acrylic  cockpit  or 
cabin  window  failures,  which  could 
result  in  airframe  damage  and 
decompression  injuries. 
DATES:  Comments  must  be  received  on 
or  before  July  26, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Cential  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-03- 
AD,  room  1558,  601  E.  12lh  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Fairchild  Aircraft.  P.O.  Box  790490.  San 
Antonio,  Texas  78279-0490;  Telephone 
(512)  824-9421.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen.  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas 
76193-0150;  Telephone  (817)  624-5155; 
Facsimile  (817)  624-5029. 

SUPPLEIIENTARY  MFORMATKM: 
ConuneDta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  comroenter. 

Availability  of  NPRMs 

Any  person  may  obtaia  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-03-AD.  room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discrission 

AD  89-06-02,  Amendment  39-6153 
(54  FR  10139.  March  10. 1989). 
currently  requires  repetitively 
inspecting  acryhc  cabin  and  cockpit 
windows  for  cracks  on  certain  Fairchild 
SA26.  SA226.  and  SA227  series 
airplanes,  and  replacing  any  cracked 
window.  These  actions  are 
accomplished  in  accordance  with  the 
instructions  in  the  following  Fairchild 
service  bulletins  (SB),  as  applicable: 

•  SB  26-68.  dated  April  28, 1969. 

•  SB  26-56-10-038,  revised  October  29. 
1984. 

•  SB  226-56-003,  dated  September  13, 
1984. 

•  SB  227-56-003,  dated  September  13, 
1984. 

•  SB  26-56-20-042,  dated  November  28. 
1988. 

•  SB  226-56-001,  revised  January  5, 1984 

•  SB  227-56-001,  revised  January  5, 1984. 

•  SB  226-56-002.  revised  July  29, 1983. 

•  SB  227-56-002,  dated  January  5, 1984. 

The  FAA  has  received  several  reports 
of  these  acrylic  windows  failing  on 
several  of  the  affected  airplanes  that  are 
in  compliance  with  AD  89-06-02.  The 
failures  are  occurring  at  the  latter  end  of 
the  2,500-bour  time-in-service  (TIS) 
repetitive  inspection  interval.  The  FAA 
has  determined  that  the  repetitive 
inspection  interval  established  by  AD 
89-06-02  should  be  shortened  to 
prevent  the  referenced  acrylic  window 
failures,  and  that  the  Model  SA227-TT 
airplanes  should  be  added  to  the 
applicability  list  since  they  are  of 
similar  design. 

Fairchild  has  updated  and  replaced 
the  service  information  that  was 
required  to  comply  with  AD  89-06-02. 
consisting  of  the  following: 

SB  226-56-001.  Issued:  February  2. 1983; 
RevisediNovember  26. 1991. 

SB  227-56-001,  Issued;  February  2, 1983; 
Revised:  November  26, 1991. 

SB  226-56-002,  Issued:  March  3. 1983; 
Revised:  May  29,  1992. 

SB  227-56-002,  Issued:  January  5. 1984; 
Revised:  April  1. 1993. 
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SB  226-S6-003,  Issued:  Sepismbar  13, 
1984;  Revised:  November  2, 1989. 

SB  227-56-003.  Issued:  September  13, 
1984:  Revised:  November  2. 1989. 

SB  2&-56-10-O38,  Issued:  October  S.  1984; 
Revised:  February  7, 1991. 

SB  26-56-20-042.  Issued:  November  28. 
1988;  Revised:  February  7,  IMl. 

After  examining  the  circumstance* 
and  reviewing  all  available  information 
related  to  the  incidents  described  above 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  in  order 
to  prevent  acrylic  cockpit  or  cabin 
window  failures,  which  could  result  in 
airframe  damage  and  decompression 
injuries. 

Since  an  unsafe  condition  has  been 
identiBed  that  is  likely  to  exist  or 
develop  in  other  Fairdiild  SA26, 
SA226,  and  SA227  series  airplanes  of 
the  same  type  design,  the  prop>osed 
action  would  supersede  AD  89-06-02, 
Amendment  39-6153,  with  a  new  AD 
that  would  retain  the  requirements  of 
repetitively  inspecting  the  acrylic  cabin 
and  cockpit  windows,  and  replacing  any 
cracked  windows  but  would  shorten  the 
repetitive  inspection  interval.  It  would 
also  add  the  Model  SA227TT  airplanes 
to  the  applicability  list  of  the  proposed 
AD.  The  proposed  AD  would  be 
accomplished  in  accordance  with  the 
revised  service  bulletins  referenced 
above,  as  applicable. 

The  compliance  time  for  the  proposed 
AD  is  presented  in  both  hours  time-in- 
service  (TIS)  and  calendar  time.  The 
referenced  acrylic  cabin  and  cockpit 
windows  are  affected  by  those 
conditions  present  while  the  airplane  is 
in  flight  and  while  the  airplane  is  on  the 
ground.  In  addition,  the  utilization  rates 
of  the  affected  airplanes  vary  among 
operators.  For  example,  operators  in 
unscheduled  service  utilize  their 
airplanes  an  average  of  approximately 
300  to  400  hours  TIS  annually,  while 
those  in  commuter  service  (scheduled) 
utilize  their  airplanes  an  average  of 
approximately  2.000  hours  TIS 
annually.  Based  on  this  wide  utilization 
rate  variance  and  the  fact  that  these 
windows  are  affected  when  the  airplane 
is  in  flight  and  on  the  ground,  the  FAA 
has  determined  that  the  affected  acrylic 
cabin  and  cockpit  windows  should  be 
repetitively  inspected  every  1.000  hours 
TliS.  or  every  12  calendar  months, 
whichever  occurs  first. 

The  FAA  estimates  that  633  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  3  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 


proposed  AD  on  U.S.  operators  is 

estimated  to  be  $104,445.  AD  89-06-02 
currently  requires  the  same  inspections 
as  the  proposed  AD  for  all  affected 
models  except  the  Model  SA227-TT 
airplanes,  which  have  been  added  to  the 
applicability  of  the  proposed  AD; 
however,  the  proposed  AD  would 
reduce  the  interval  time  between  the 
repetitive  inspections.  Therefore,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  of  all  affected  models  other 
than  the  Model  SA227-TT  airplanes  is 
the  same  as  AD  89-06-02,  except  for  an 
increase  in  the  number  of  inspection 
repetitions. 

The  regulations  proposed  herein 
would  not  have  suostantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufGcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89.  ^ 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  80-06-02,  Amendment 


39-6153  (54  FR  10139.  Mardi  10, 1989), 
and  by  adding  the  following  new 
airworthiness  directive: 

Fairchild  Aircraft:  Docket  No.  93-C&-09- 
AD.  Supersedes  AD  89-06-02. 
Amendment  39-6351. 

Applicability:  Models  SA26-T,  SA26-AT. 
SA226-T,  SA226-T(B).  SA226-AT.  SA226- 
ra  SA227-AT,  SA227-AC.  and  SA227-TT 
airplanes  (all  serial  numbers  fur  all  models), 
certificated  in  any  category. 

Note  1:  The  applicability  of  this  AD  takes 
precedence  over  that  specified  in  the  service 
information. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  efl^ective 
date  of  this  AD,  imless  already  accomplished 
within  the  last  1,000  hours  TIS  (compliance 
with  AD  89-06-02),  and  thereafter  at 
intervals  not  to  exceed  1,000  hours  TIS  or 
every  12  calendar  months,  whichever  occurs 
first 

To  prevent  acrylic  cockpit  or  cabin 
window  failures,  which  could  residt  in 
airfirame  damage  and  decompression  injuries, 
accomplish  the  tallowing: 

(a)  Visually  inspect  all  acrylic  cabin  side 
windows  for  cracks  in  accordance  with  the 
following  service  bulletins  (SB),  as 
applicable: 


Model 

Service  buUetin 

SA26-T  

26-56-20-042,     Issued:    No- 

vember 28,   1988,  Revised: 

November  26,  1991. 

SA26-AT  .... 

26-56-20-042.     Issued:     No- 

vember 28.   1988.  Revised: 

November  26,  1991. 

SA226-T  .... 

226-56-001,  Issued:  February 

2,  1983,  Revised:  (February 

7.  1991. 

SA226-T(B) 

226-66-001,  Issued:  Februaiy 

2,  1983,  Revised:  February 

7,  1991. 

SA226-AT  .. 

226-56-002.  Issued:  March  3, 

19R3,    Revised:    May    29, 

1992. 

SA226-TC.. 

226-56-002,  Issued:  March  3, 

1983,    Revised:    May    29, 

1992. 

SA227-AT  .. 

227-56-002,  Issued:  JarHjery 

5,   1984,   Revised:   April   1, 

1993. 

SA227-AC  . 

227-56-002,    Issued   January 

5,   1984,   Revised:   April   1. 

1993. 

SA227-TT  .. 

227-56-001,  Issued  February 

2.  1963.  Revised:  November 

26,  1M1. 

(b)  Visually  inspect  all  acrylic  cockpit 
windows  for  cracks  in  accordance  with  the 
following  service  bulletins,  as  applicable: 


Model 

Service  buUetin 

SA26-T  

26-66-10-038.   Issued:  Oclo 

ber  8.  1984,  Revised:  Feb- 

mary7.  1991. 

SA26-AT..- 

26-66-10-038,   Issued:  Octo- 

ber 8,  1984.  Revised:  Feb- 

ruary 7.  1991. 
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Model 


SA226-T  .... 
SA226-T(B) 

II 

SA226-AT  .. 
SA226-TC.. 
BA227-AT  .. 

II 

SA227-AC  . 
SA227-TT  .. 


Service  buUeOn 


226-56-003.  IsMjed:  S«i>t«nv 
ber  13.  1984,  Revised:  ^4o- 
vember  2,  1989. 

226-66-003.  leeued:  Septenv 
ber  13,  1964.  Revised:  No- 
vember 2,  1969. 

226-56-003,  Issued:  Septem- 
ber 13,  1984,  Revised:  No- 
vember  2, 1969. 

226-56-003,  Issued:  Septem- 
ber 13,  1984,  Revised:  No- 
vember 2,  1969. 

227-66-003,  Issued:  Septem- 
ber 13,  1984,  Revised:  No- 
vember 2,  1989. 

227-56-003,  Issued:  Septem- 
ber 13,  1984.  Revised:  No- 
vember 2,  1989. 

227-56-003,  Issued:  Septem- 
ber 13,  1984,  Revised:  No- 
vember 2,  1989. 


(c)  If  cracks  are  found  during  the 
inspections  specified  in  paragraphs  (a}  and 
(b)  of  this  AO  that  meet  or  exceed  4.3  Inches 
in  combined  total  length,  prior  to  further 
flight,  replace  the  window  with  a  new  or 
serviceable  window. 

(d)  If  cracks  are  found  during  the 
insp>ection8  specified  in  paragraphs  (a)  and 
(b)  of  this  AD  that  are  less  than  4.3  inches 
in  combined  total  length,  prior  to  forther 
flight,  accomplish  one  of  the  following: 

(1)  Replace  the  window  with  a  new  or 
serviceable  window;  or 

(2)  Fabricate  a  placard  with  the  following 
words  in  letters  at  least  0.10-inch  in  height 
and  install  this  placard  within  the  pilot's 
clear  view  close  to  the  pressurization 
controls:  "AIRPLANE  MUST  BE  OPERATED 
UNPRESSURIZED".  and 

(i)  Insert  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM). 

(ii)  Reinspect  the  cracked  window  for  crack 
progression  in  accordance  with  the 
inspection  specified  in  paragraph  (a)  or  (b)  of 
this  AD,  as  applicable,  within  tne  next  30 
calendar  days,  and  accomplish  either 
paragraph  (c)  or  (d)  of  this  AD  as  applicable. 

Note  2:  The  repetitive  inspections  required 
by  this  AD  are  also  referenced  in  the  FAA- 
approved  Fairchild  Airframe  Airworthiness 
Limitations  Manual,  STUN-MOOl. 

(e)  Special  flight  permits  piay  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Airplane  Certification  Office,  FAA. 
Port  Worth.  Texas  76193-0150.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager,   - 
Fort  Worth  Airplane  Aircraft  Certification 
Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 


obtained  from  the  Fort  Worth  Airplane 
Certification  Office. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Fairchild  Aircraft, 
P.O.  Box  790490,  San  Antonio,  Texas  78279- 
0490;  or  may  examine  this  dociiment  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  room  1558. 601  E.  12th  Street. 
Kansas  Gty.  Missouri  64106. 

(h)  This  amendment  supersedes  AD  89- 
06-02.  Amendment  39-6351. 

Issued  in  Kansas  Qty.  Missouri,  on  May  4. 
1993. 

Barry  D.  Clements 

Manager,  Smal]  Airplane  Directorate,  Aircraft 
Certification  Office. 

(FR  Doc.  93-11193  Filed  5-11-93;  8:45  am) 

MUMQ  COOC  4*10-1S-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

18  CFR  Part  284 
(Docket  No.  RM93-4-000] 

Standards  for  Electronic  Bulletin 
Boarda  Required  Under  Part  284  of  the 
Commission 'e  Regulationa 

Issued  May  7, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  informal  conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
will  be  holding  an  informal  conference 
as  agreed  at  the  last  conference  in  this 
matter.  This  conference  is  part  of  a 
series  of  conferences  on  developing 
standards  for  electronic  bulletin  boards 
as  annoimced  by  the  notice  issued 
March  10, 1993  (58  FR  14530.  March  18, 
1993). 

DATES:  Tuesday,  May  18, 1993, 
beginning  at  1  p.m.  and  Wednesday, 
May  19, 1993,  beginning  at  8  a.m. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  Hearing  Room  1,  810  First 
Street,  NE.,  Washington,  DC  20426. 
FOR  FURTHER  MFORMATXM  CONTACT: 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street.  NE.,  Washington,  DC  20426, 
(202) 208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  (202)  208-0666. 
SUPPLEMENTARY  MFORMATKW:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 


interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dooiment  during  normal  business  hours 
in  room  3104.  941  North  Capitol  Street 
NE.,  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300, 1200  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Take  notice  that  Commission  staff 
will  convene  an  informal  conference  on 
Tuesday,  May  18. 1993,  and 
Wednesday,  May  19, 1993,  as  agreed  at 
the  last  conference  in  this  matter. 

The  conference  will  begin  at  1  p.m.  on 
May  18  and  9  a.m.  on  May  19.  It  will 
be  held  at:  Federal  Energy  Regulatory 
Commission,  Hearing  Room  1,  810  First 
Street  NE.,  Washington,  DC  20426. 

All  interested  persons  are  invited  to 
attend.  For  additional  information 
contact  Marvin  Rosenberg  at  (202)  208- 
1283  or  Brooks  Carter  at  (202)  208-0666. 
Uia  D.  CaaheU, 
Secretary. 

|FR  Doc.  93-11281  Filed  5-11-93;  8:45  am) 
MUJNG  COOC  triT-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRParta182and184 
[Docket  No.  77N-0232] 

Gelatin;  Tentative  Affirmation  of  GRAS 
Statua  aa  a  Direct  Human  Food 
Ingredient 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Tentative  final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  tentatively 
affirming  that  gelatin  is  generally 
recognized  as  safe  (GRAS)  for  use  as  a 
direct  human  food  ingredient.  The 
safety  of  the  ingredient  has  been 
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evaluated  under  the  compcefaensive 
safety  review  conducted  by  the  agency. 
DATES:  Written  comments  by  July  12, 
1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  MFORMA-OON  COMTACn 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204, 
202-254-9500.  ' 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  November 
11,  1977  (42  FR  58763),  FDA  published 
a  proposal  to  affirm  that  gelatin  is  GRAS 
for  use  as  a  direct  and  indirect  human 
food  ingredient.  The  proposal  was  based 
on  FDA's  review  of  safety  information 
developed  by  the  Select  Committee  on 
GRAS  Substances  (the  Select 
Committee)  of  the  Federation  of 
American  Societies  for  Experimental 
Biology.  The  proposal  was  published  in 
accord  with  the  annovoced  FDA  review 
of  the  safety  of  GRAS  and  prior- 
sanctioned  food  ingredients.  

In  accordance  with  §  170.35  (21  CFR 
170.35),  copies  of  the  scientific 
literature  review  on  gelatin  and  the 
report  of  the  Select  Committee  on 
gelatin  have  been  made  available  for 
public  review  in  the  Dockets 
Management  Branch  (address  above). 
Copies  of  these  documents  have  also 
been  made  available  for  public  purchase 
from  the  National  Technical  Information 
Service,  as  announced  in  the  proposal. 

In  addition  to  proposing  to  affirm  the 
GRAS  status  of  gelatin,  FDA  gave  public 
notice  that  it  was  unaware  of  any  prior- 
sanctioned  food  ingredient  uses  for  this 
substance,  other  than  the  proposed 
conditions  of  use.  Persons  asserting 
addition^  or  extended  uses,  in 
accordance  with  approvals  granted  by 
the  U.S.  Department  of  Agriculture 
(USDA)  or  FDA  before  September  6, 
1958,  were  given  notice  to  submit  proof 
of  those  sanctions,  so  that  the  safe^  of 
any  prior-sanctioned  use  could  be 
determined.  That  notice  was  also  an 
opportunity  to  have  prior-sanctioned 
uses  of  gelatin  recognized  by  issuance  of 
an  appropriate  regulation  luder  Part 
181 — Prior-Sanctioned  Food  Ingredients 
(21  CFR  part  181)  or  affirmed  as  GRAS 
under  21  CFR  part  184  or  186,  as 
appropriate.  FDA  also  gave  notice  that 
failure  to  submit  proof  of  an  appUcable 
prior  sanction  in  response  to  the 
proposal  would  constitute  a  waiver  of 
the  right  to  assert  such  a  sanction  at  any 
future  time. 


No  reports  of  a  prior-sanctioned  use 
for  gelatin  were  submitted  in  response 
to  the  proposal  Therefore,  in 
accordance  with  the  proposal,  any  right 
to  assert  a  prior  sanction  for  the  use  of 
gelatin  imder  conditions  different  from 
those  set  forth  in  this  final  rule  has  been 
waived. 

n.  Comments 

FDA  received  16  comments  in 
response  to  the  agency's  proposal  on 
gelatin.  Nine  comments  came  from  food 
manufacturers  (four  foreign  and  five 
domestic  manufacturers);  five  comments 
came  from  trade  associations  (four 
domestic  and  one  foreign  association); 
one  comment  came  from  a  foreign 
research  and  development  firm;  and  one 
comment  came  from  a  food  scientist.  A 
simimary  of  the  comments  and  the 
agency's  responses  follow. 

A.  Hides  Used  to  Make  Gelatin 

1.  Seven  comments  addressed  FDA's 
proposed  action  to  find  that  gelatin 
manufactured  from  hides  preserved 
v^th  pentachlorophenol  (PCP)  is  not 
GRAS.  Some  comments  rationalized 
that  PGP-exposed  hides  could  be  used  to 
manufacture  food-grade  gelatin  because 
the  procedures  used  to  c^tain  gelatin 
from  PCP-exposed  hides  would  result  in 
the  elimination  of  PC?  and  other 
contaminants.  One  comment  stated  that 
the  analytical  method  for  determining 
PCP  levels  was  sensitive  to  1  part  per 
million  (ppm).  Four  of  the  comments 
requested  that  a  specification  for  PCP  in 
gelatin  be  set,  so  that  PCP-traated  hides 
could  be  used  as  a  source  material  for 
gelatin  manufacture. 

The  agency  disagrees  with  these 
comments.  In  the  1977  proposal,  the 
agency  clearly  stated  its  concern  that 
PCP  is  known  to  contain,  and  to 
condense  to  form,  hexa-,  hepta-,  and 
octachlorodibenzo-p-dioxins  which  are 
extremely  toxic.  It  was  because  of  this 
concern  that  the  agency  proposed  to 
find  that  gelatin  from  PCP-treated  hides 
is  not  GRAS. 

Although  some  comments  claimed 
that  PCP  can  be  reduced  to  low  levels, 
that  an  analytical  method  for  PCP  is 
available,  and  that  specifications  should 
be  set,  no  data  were  presented  by  these 
comments  as  to  how  manufacturing 
procedures  reduce  PCP  levels,  the  levels 
of  PCP  that  can  be  attained  for  gelatin, 
and  whether  these  levels  are  safe. 

Data  from  the  FDA  Total  Diet  Study 
have  shown  the  presence  of  PCP  in  a 
number  of  gelatin  samples  collected  as 
part  of  the  program.  The  Total  Diet 
Study  is  a  continuing  FDA  program  that 
determines  the  levels  of  various 
pesticide  residues  and  contaminants  in 
foods.  From  1965  to  1976,  PCF  analyses 


as  part  of  the  FDA  Total  Diet  Study 
foimd  that  gelatin  was  a  significant 
source  of  PCP  in  the  American  diet 
Some  samples  analjrzed  during  those 
years  showed  PCP  levels  in  gelatin  as 
high  as  17  ppm.  More  recently  (1982  to 
1987),  the  FDA  Total  Diet  Study  has 
found  PCP  levels  of  generally  less  than 
20  parts  per  billion  (ppb)  in  gelatin. 

Additional  data  concerning  PCP  in 
domestic  and  imported  food-grade 
gelatin  were  provided  in  a  small  gelatin 
PCP  contamination  study  conducted  by 
FDA  in  1985.  FDA  collected  and 
analyzed  12  domestic  and  2  import 
samples.  There  was  no  PCP  detected  in 
the  domestic  samples;  however,  the  two 
import  samples  contained  80  and  74 
ppb  of  PCP. 

After  the  agency  published  its 
proposal  on  gelatin,  the  Environmental 
Protection  Agency  (EPA)  issued  a  series 
of  notices  on  PCP  and 
pentachlorophenatas. 

In  the  Federal  Register  of  October  18, 
1978  (43  FR  48443),  EPA  issued  a  notice 
of  rebuttable  presumption  against 
registration  (RPAR)  for  pesticide 
products  containing  PCP.  This  notice 
stated  that  PCP  and  its  derivatives  had 
been  foimd  to  exceed  certain  risk 
criteria,  as  set  forth  in  EPA  regulations 
(40  CFR  162.11).  The  presimiption  set 
for  the  document  was  that  PCP  meets  or 
exceeds  the  risk  criteria  relating  to  its 
teratogenic  and  fetotoxic  effects  in 
mammalian  species. 

In  the  Federal  Register  of  February 
19, 1981  (46  FR  13020),  EPA  issued  a 
preliminary  notice  of  determination 
concluding  the  RPAR  of  various  wood 
preservatives.  The  docimient  concluded 
that,  on  the  basis  of  information 
received  after  the  issuance  of  the 
October  18. 1978  notice,  PCP  and  its 
sodium  salt  posed  a  risk  of  oncogenicity 
because  of  the  presence  of  the 
contaminants  hexachlorodibenzo-p- 
dioxin  and  hexachlorobenzene.  EPA 
stated  diat  these  contaminants  also  had 
the  potential  to  produce  teratogenic  and 
fetotoxic  effects. 

In  the  Federal  Register  of  July  13, 
1984  (49  FR  28666).  EPA  issued  a  notice 
of  intent  to  cancel  registration  for  wood 
preservative  uses  of  creosote,  PCP 
(including  its  salts),  and  inorganic 
arsenicals.  This  action  concluded  the 
RPAR  of  wood  preservative  uses  of  PCP 
and  its  salts.  EPA  also  aimouncad 
certain  changes  in  the  terms  and 
conditions  of  registration  requirements 
for  manufacturers  and  users  of  PCP 
products  used  as  wood  preservatives. 

In  the  Federal  Register  of  January  10, 
1986  (51  FR  1334),  EPA  published  an 
amendment  of  its  July  13, 1984.  notice 
of  intent  to  cancel  the  wood 
presOTvative  uses  of  PCP  and  its  salts. 


;mi 
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The  amendin«at  wa*  issued  in  response 
to  hearings  in  which  sevvral  trade 
associations  and  certain  registtants 
suggested  alternative  but  mutually 
agreeable  mechanisms  for 
accomplishing  the  r^ulatory  goals  of 
the  July  13, 1984,  notice.  The  changes 
accepted  were  minor. 

Lastly,  in  the  Federal  Register  of 
Januanr  21, 1987  (52  FR  2282).  EPA 
published  a  "Final  Determination  and 
Intent  to  Cancel  and  Deny  Applications 
for  Registrations  of  Pesticide  Products 
Containing  Pentachlort^henol  for  Non- 
Wood  Uses."  This  action  was  based  on 
EPA's  concern  that  PCP  poses  risks  of 
fetotoxicity  and  teratogenicity,  as  well 
as  oncogenicity,  because  of  the  presence 
of  the  contaminants  hexachlorodibenzo- 
p-dioxin  and  hexachlorobenzene.  In  this 
notice,  EPA  announced  its  final 
decision  to  cancel  registrations  of  all 
products  containing  PCP.  including  its 
salts  and  estera  for  nonwood  use,  except 
for  pulp/paper  mill,  oil  well  operation, 
and  cooling  tower  uses.  EPA  announced 
its  determination  that  the  risks  of  the 
nonwood  preservative  uses  of  PCP  were 
greater  than  the  social,  economic,  and 
environmental  benefits  of  these  uses. 
Accordingly,  EPA  denied  applications 
and  cancelled  regulations  for  products 
containing  PCP,  including  its  salts  and 
esters.  Among  the  applications 
cancelled  was  the  use  of  PCP  in  leather 
tanning.  The  use  of  existing  stocks  of 
PCP  products  in  taiming  use  was 
officially  stopped  on  January  21, 1988. 

In  evaluating  thtj^fety  of  PCP,  FDA 
reviewed  the  1989  National 
Toxicological  Program  (NTP)  technical 
report  entitled  "Toxicology  and 
Cardnoeenesis  Studies  ofTwo 
Pentachlorophenol  Technical  Grade 
Mixtures."  The  NTP  toxicology  studies 
of  PCP  were  conducted  by  admng  PCP 
to  the  diet  of  B6C3F1  mice  for  2  yeare 
in  two  forms:  (1)  Tedmical-grade  PCP 
and  (2)  a  commercial  product  known  as 
Dowicide  EC-7,  both  of  whidi  contained 
approximately  90  percent  PCP.  The 
impurities  found  in  the  tedmical-grade 
PC7  included  various  chlorinated 
compounds  such  as  tetrachl<Mt>pbenol 
(3.8  percent),  octachlorodibenzofuran 
(1.9  percent), 

nonachlorohydroxydibenzofuran  (0.5 
percent),  and  other  chlorinated 
dibenzodioxins  and  dibenzofurans 
which  were  present  at  concentrations 
ranging  from  1.4  to  1,386  ppm. 
Dowicide  EC-7,  on  the  other  hand, 
contained  tetrachlorophenol  (9.4 
percent)  and  concentrations  of 
chlorinated  dibenzodioxins  and 
dibenzofurans  at  less  than  0.69  ppm. 

The  results  of  the  studies  revealed 
significant,  dose-related  increases  in 
hepatocellular  neoplasms  and  adrenal 


gland  medullary  phaodmunocytomas  in 
male  mice  with  both  forms  of  PCP.  The 
female  mice  showed  a  significant 
increase  in  these  tumon  only  at  the  600- 
ppm  levels  for  Dowidde  EC-7.  By 
contrast,  increases  in  the  inddence  of 
female  mice  with  hemangioma  or 
hemangiosarcoma  of  the  circulatory 
system  were  observed  with  both  forms 
of  PCP. 

The  agency  also  investigated  the 
impiuities  found  in  these  preparations 
to  determine  if  the  carcinogenic  effect  is 
related  to  their  presence.  Ine  most 
abundant  impurity  in  both  products  was 
tetrachlorophenol.  found  at  3.8  percent 
and  9.4  percent  in  the  technical-grade 
PCP  ana  in  Dowicide  EC-7,  respectively. 
The  presence  of  the  numerous 
chlorinated  compounds  in  the 
technical-grade  PCP  did  not  cause  a 
significant  difference  in  the  mice's 
response  to  this  compound  as  compared 
to  Dowidde  EC-7.  TTiese  results  show 
that  the  neoplasms  found  in  the  mice 
were  more  likely  induced  by  PCP  rather 
than  by  the  impurities  found  in  the  test 
materials. 

Based  on  its  comprehensive  review  of 
available  data.  FDA  tentatively 
concludes  that  bioassays  have  shown 
that  PCP  itself  induces  cardnogenic 
neoplasms  in  mice.  In  addition,  PCP 
may  contain  impurities,  such  as 
hexachlorodibenzo-p-dioxin  and 
hexachlorobenzene,  that  have  been 
shown  in  animal  studies  to  cause 
oncogenidty,  teratogenidty,  and 
fetotoxicity  (see  the  Federal  Register  of 
January  21, 1987  (52  FR  2284)). 

Therefore,  based  upon  EPA's  actions 
and  because  PCP  has  been  shown  to  be 
a  carcinogen,  the  agency  finds  no  basis 
to  change  its  position,  as  stated  in  the 
proposal,  concerning  PCP.  Since  EPA 
has  cancelled  the  registration 
concerning  the  use  of  PCP  in  leather 
tanning,  the  agency  no  longer  has  a 
concern  about  gelatin  prepared  from 
domestic  hides.  However,  there  is  a 
potential  for  gelatin  prepared  from 
imported  hides  to  be  contaminated  with 
PCP. 

Therefore  FDA  has  modified  the 
proposed  regulation  to  state  in 
§  184.1319(b)  that  there  shall  be  no 
detectable  levels  of  PCP  in  gelatin  when 
tested  by  the  method  referenced  in  this 
regulation.  The  method  has  been 
demonstrated  to  reliably  detect  PCP  at 
20  ppb  (14th  ed.,  Assodation  of  Official 
Analytical  Chemists  (AOAC).  Ist  supp., 
March  1985,  sections  29.A14  to  29.A18). 

2.  Seven  comments  addressed  the 
agency's  proposal  to  limit  the  use  of  - 
tannery  waste  material  in  the 
manufact\ira  of  food-grade  gelatin  and 
stated  that  the  proposed  gelatin 
regulation  does  not  clearly  define 


^tannery  waste  materials.^  The 
comments  further  asserted  that  all 
portions  of  hides  that  have  not  bean 
tanned  should  be  considered  suitable 
raw  materials  for  the  production  of 
food-grade  gelatin.  One  comment  made 
the  point  that  hide  trimmings  may  be 
considered  waste  material  to  the  tanner 
in  his  operations,  but  that  this  part  of 
the  hide  would  be  useful  to  the  gelitin 
manufacturer  because  these  trimmings 
did  not  undergo  tanning  treatment. 

FDA  agrees  with  these  comments.  The 
intent  of  the  proposal  was  to  provide 
only  that  those  hides  or  parts  of  hides 
that  were  exposed  to  tanning  processes 
would  not  be  acceptable  as  source 
materials  in  the  manufacture  of  GRAS 
gelatin.  The  agency  finds  it  im fortunate 
that  it  used  the  term  "tannery  waste 
materials"  in  proposed  $  184.131S(a] 
(now  %  184.1319(a))  because  this  term 
indudes  raw  materials,  such  as  salted  or 
brined  hide  trimmings,  limed  and 
dehaired  hides,  hide  trimmings  and 
splits,  and  pickled  hide  trimmings,  that 
have  not  been  exposed  to  tanning 
substances  that  would  bind  hide 
protein. 

Furthermore,  based  upon  information 
provided  in  the  comments,  it  appears 
that  the  multistage  process  by  which 
hides  are  converted  to  leather  includes 
removal  of  irregular  portions  of  the 
hide.  The  remaining  hide  part  is  then 
brine-  or  salt-cured,  and  the  hide  may  be 
further  trimmed,  limed  to  remove  hair, 
and  processed  to  split  the  grain  side  of 
the  hide  from  the  flesh  side.  The  hide 
is  then  pickled  and  enters  the  tanning 
process.  The  tanning  process  consists  of 
treating  the  hides  with  chemical  tanning 
agents  that  insolubilize  its  protein.  The 
hide  is  then  forther  treated  to  produce 
leather. 

The  agency  iwderstands  the 
confosion  that  resulted  because  the  term 
"tannery  waste  materials"  was  not  well- 
defined.  In  response  to  these  comments, 
and  in  keeping  with  the  intent  of  the 
proposal,  the  agency  tentatively 
concludes  that  hides  exposed  to 
chromium  chemical  tanning  agents  are 
not  suitable  raw  materials  used  to 
manufacture  food-grade  gelatin  because 
of  the  potential  for  certain  chromium 
components  to  produce  adverse  health 
effects.  However,  those  portions  of 
animal  hides  that  have  not  been 
subjected  to  chemical  treatment  with 
tanning  agents  are  suitable  source 
materials  in  the  manufacture  of  gelatin. 
Therefore,  the  agency  has  modified  its 
proposal  in  this  tentative  final  rule  by 
removing  the  term  "tannery  waste 
materials"  from  the  last  sentence  of 
§  184.1319(a)  and  inserting  in  its  place 
the  term  "tanning  agents  used  to 
insolubilize  protein."  FDA  believes  that 
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this  change  will  eliminate  this 
misunderstanding. 

3.  One  comment  stated  that  FDA  had 
issued  a  prior  sanction  for  hides  treated 
with  chromium  salts  or  chromium 
tanning  agents  that  concluded  that  these 
hides  were  suitable  for  the  preparation 
of  food-grade  gelatin.  In  support  of  this 
claim,  the  comment  submitted  a  letter 
issued  by  FDA  on  January  25, 1961. 
Additionally,  the  comment  stated  the 
belief  that  hides  containing  chromium 
tanning  agents  were  suitable  for  use  in 
the  manufacture  of  gelatin. 

FDA  disagrees  with  this  comment.  A 
prior  sanction,  as  defined  under  section 
201(s)(4)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  is  a  sanction  or  approval 
granted  by  FDA  or  USDA  with  resp>ect 
to  use  of  a  substance  in  food  prior  to 
September  6, 1958.  Because  the  letter 
submitted  by  the  comment  was  issued 
in  1961,  it  does  not  qualify  as  a  prior 
sanction. 

In  a  Federal  Register  notice  published 
on  April  9. 1970  (35  FR  5810)  (as 
amended  at  35  FR  9855  (June  16, 1970)), 
.  the  agency  revoked  earlier  informal 
opinions  concerning  articles  intended 
for  use  as  components  of  or  in  contact 
with  food.  This  action  was  based  on  the 
need  to  reexamine  such  opinions  in 
light  of  more  current  scientific 
information.  The  agency  received  no 
requests  for  reexamination  of  the 
chromiimi  issue  following  the  Jiuie  16, 
1970  publication. 

Additionally,  the  comment  failed  to 
identify  the  chromium  compounds 
currently  used  to  treat  hides.  Therefore, 
the  agency  has  no  basis  upon  which  to 
give  further  consideration  to  this 
comment. 

4.  One  comment  reported  the 
development  of  a  process  for  the 
preparation  of  gelatin  from  chromium- 
treated  hides  that  resulted  in  a  level  of 
chromium  in  the  gelatin  of  no  more  than 
100  ppm.  The  comment  noted  that 
toxicity  testing  of  the  product  in  rats 
had  begun.  However,  the  final  report  on 
this  testing  was  not  available  to  ensure 
that  there  was  no  safety  concern.  The 
comment  requested  that  FDA  defer 
action  on  the  use  of  chromium-treated 
tanning  substances  until  present  animal 
studies  on  gelatin  prepared  from 
chromium-treated  hides  have  been 
completed  and  evaluated. 

Fourteen  years  have  passed  since  the 
comment  was  received.  During  that 
interval,  no  data  were  submitted  to 
support  this  comment.  Therefore,  the 
agency  is  not  making  any  changes  in  the 
proposal  on  the  basis  of  this  comment. 
Therefore,  the  agency  is  not  making  any 
changes  in  the  proposal  on  the  basis  of 
this  comment. 


B.  Food-grade  Specifications  for  Gelatin 

5.  Eleven  comments  addressed  the 
proposed  food-grade  specifications  for 
gelatin.  Some  objected  to  the 
establishment  of  any  specifications  for 
gelatin,  while  others  stated  that  the 
proposed  specifications  are  arbitrary 
and  capricious  and  not  in  conformity 
with  the  known  properties  of  gelatin  or 
with  industry  practice,  particularly  the 
proposed  specifications  for  ash, 
moisture,  and  protein  content  The 
comments  stated  that  the  percentage 
limitations  for  these  components  were 
either  incorrect,  too  rigid,  or  not 
relevant  to  the  safety  of  gelatin.  The 
comments  specifically  stated  that  the 
percentage  variability  of  moisture  in 
gelatin  was  caused  by  humidity 
variation  in  storage  areas  and  might  be 
as  high  as  16  percent  rather  than  the  10 
percent  upper  limit  set  forth  in  the 
proposal. 

In  the  time  since  issuance  of  this 
proposal,  the  agency  has  been  working 
with  the  Food  Chemicals  Codex 
Committee  of  the  National  Academy  of 
Sciences  to  establish  specifications  for 
gelatin.  FDA  tentatively  concludes  that 
the  specifications  developed  in  the 
proposal  are  not  necessarily  appropriate 
for  food-grade  gelatin.  Therefore,  the 
agency  has  removed  the  specifications 
from  the  tentative  final  rule.  In  the 
Federal  Register  of  November  22, 1991 
(56  FR  58910).  FDA  announced  an 
opportunity  for  public  comment  on 
certain  Food  Chemicals  Codex 
monographs,  including  one  for  gelatin. 
When  the  specifications  for  gelatin  are 
finalized,  the  agency  will  propose  to 
incorporate  them  into  this  regulation. 
Until  the  specifications  are  bialized, 
FDA  believes  that  the  public  health  will 
be  adequately  pmfecteKl  if  gelatin 
complies  with  the  description  in  the 
regulation  and  is  of  food-grade  purity 
(21  CFR  170.30(h)(1)  and  182.1(b)(3)). 

6.  Several  comments  were  concerned 
about  the  proposed  limit  of  40  ppm  of 
sulfur  dioxide  in  gelatin.  The  comments 
contended  that  the  proposed  limit  is 
very  low  in  relation  to  permitted  sulfur 
dioxide  content  in  other  foods.  The 
comments  further  stated  that  the 
proposed  limitation  on  sulfur  dioxide  is 
insignificant  and  imwarranted  because 
it  does  not  relate  to  any  potential  safety 
concern. 

As  pointed  out  in  response  to  the 
previous  comment,  FDA  is  working 
with  the  Food  Chemicals  Code 
Committee  to  develop  specifications  for 
gelatin.  Therefore,  FDA  does  not  intend 
at  this  time  to  adopt  the  40  ppm  limit 
for  sulfur  dioxide  in  gelatin.  The  Food 
Chemicals  Code  Committee  will 
develop  an  appropriate  specification  for 


sulfur  dioxide  based  upon  available 
scientific  evidence. 

The  agency  points  out,  however,  that 
residues  of  sulfites  in  gelatin  can  cause 
allergic-type  reactions  in  sensitive 
individuals.  In  the  Federal  Register  of 
July  9, 1986  (51  FR  25012),  the  agency 
adopted  21  CFR  101.100(a)(4),  which 
requires  that  detectable  amoimts  of 
sulfites  in  a  finished  food  be  declared 
on  the  label  regardless  of  whether  the 
sulfites  have  been  directly  or  indirectly 
added  to  the  food.  Thus,  contrary  to  the 
assertion  in  the  comments,  the  level  of 
sulfites  in  a  food  can  present  a  safety 
concern. 

C.  Methods  of  Preparation  of  Gelatin 

7.  Eleven  comments  addressed  the 
methods  of  preparation  of  gelatin.  Some 
of  the  comments  stated  that  the 
definitions  for  type  A  (acid)  and  type  B 
(alkaline)  gelatins  in  the  proposed 
regulation  did  not  reflect  industry 
practice  in  that  these  definitions  appear 
to  restrict  pig  skins  to  acid  processing 
and  cattle  hides  and  bones  to  alkaline  or 
lime  processing.  The  comments  stated 
that  these  soiut:es  of  gelatin  are 
routinely  subjected  to  either  type  of 
processing.  In  addition,  the  comments 
suggested  that  the  sources  for  both  types 
of  gelatin  be  described  as  "collagenous 
raw  materials"  rather  then  specify  the 
particular  animals. 

FDA  has  redefined  type  A  and  B 
gelatins  in  accordance  to  current 
industry  practice  and  has  modified 
§  184.1319(a)  so  a^ot  to  restrict  gelatin 
type  A  processing  only  to  pig  skins  and 
gelatin  type  B  processing  only  to  cattle 
hides  and  bones.  The  revised  regulation 
makes  clear  that  both  A  and  B  types  can 
be  obtained  from  either  pig  or  cattle 
sources  by  selecting  the  appropriate 
acid  or  alkaline  processing  method. 

However,  the  agency  finds  it 
necessary  to  identify  the  animal  source 
(pigs  and  cattle)  of  Uie  skin,  hide,  or 
bone  to  clearly  indicate  the  sources  that 
it  evaluated  in  making  its  tentative 
GRAS  determination.  The  proposal  did 
not  imply  that  other  sources  were 
permitted  in  the  manufacture  of  gelatin. 

D.  Food  Categories  and  Levels  of  Use 

8.  Ten  comments  took  issue  with  the 
proposed  list  of  food  categories  in 
which  the  agency  proposed  to  affirm 
that  the  use  of  gelatin  is  GRAS  and  the 
levels  of  use  of  gelatin  in  those  food 
categories.  Although  some  suggested 
additional  uses,  such  as  meat  aspics, 
poultry  aspics,  ice  cream,  and  other 
milk  products,  and  levels  of  use,  the 
majority  of  these  comments  expressed 
the  opinion  that  there  should  be  no 
restrictions  on  its  use  except  for  current 
good  manufacturing  practice  (CGMP). 
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The  comments  further  stated  that  the 
use  of  gelatin  in  food  is  self-limiting 
because  excessive  use  of  gelatin  would 
form  rubbery,  impalatable  products. 

In  procedural  regulations  that  it 
published  in  the  Federal  Register  of 
October  19, 1983  (48  FR  48457).  FDA 
stated  that  it  no  longer  intends  to  list 
routinely  food  categories,  technical 
effects,  and  levels  of  use  for  ingredients 
that  are  affirmed  as  GRAS  with  no 
limitation  other  than  CGMP.  In  response 
to  the  comments  that  it  received  on 
gelatin,  the  agency  has  tentatively 
concluded  that  it  is  not  necessary  to  list 
specific  food  categories,  levels  of  use, 
and  technical  effects  in  the  GRAS 
regulation  for  this  ingredient.  As 
explained  in' the  proposal,  a  large 
margin  of  safety  exists  for  the  use  of  this 
substance  as  described  in  §  184.1319(a), 
and  a  reasonably  foreseeable  increase  in 
the  levels  of  use  of  this  substance  will 
not  adversely  affect  human  health. 
Therefore,  the  agency  is  proposing  to 
affirm  the  GRAS  status  of  gelatin  based 
upon  CGMP  in  accordance  with 
§  184.1(b)(1). 

9.  Two  comments  addressed  the  use 
of  hard  and  soft  gelatin  capsules  for  use 
as  carriers  of  dietary  supplements.  One 
of  the  comments  stated  that 
encapsulation  was  mentioned  in  the 
preamble  as  a  use  for  gelatin,  but  that 
there  was  no  mention  of  it  in  the 
regulation.  The  comment  suggested  that 
this  use  should  be  specifically 
mentioned  in  §§  184.1318  and  186.1318. 

While,  as  explained  in  the  previous 
comment,  such  a  specific  mention  is  not 
necessary,  in  response  to  these 
comments  FDA  has  included  a 
statement  in  §  184.1319(c)  that  gelatin 
may  be  used  as  a  formulation  aid  under 
§  170.3(o)(14)  and  as  a  surface-finishing 
agent  under  §  170.3(o)(30)  to  make 
gelatin  capsules. 

in.  Conclusions 

This  action  is  being  issued  as  a 
tentative  final  rule  because  the  proposal 
to  affirm  gelatin  was  published  15  years 
ago  in  the  Federal  Register  of  November 
11, 1977  (42  FR  58763).  The  agency 
feels  a  need  to  allow  for  updated 
comments  on  the  proposed  action. 

Consistent  with  its  traditional 
practice,  FDA  proposed  to  establish 
separate  regulations  fca  gelatin  in  parts 
184  and  186  to  govern  its  direct  and 
indirect  GRAS  uses,  respectively. 
However,  as  announced  in  the  Federal 
Register  of  October  19, 1983  (48  FR 
48456),  FDA  has  reconsidered  its 
traditional  practice  and  has  concluded 
that  a  duplicative  listing  in  part  186  is 
unnecessary  as  a  general  rule  and  may 
cause  confusion.  Thus,  unless  safety 
considerations  make  it  necessary  to 


impose  specific  purity  specifications  or 
other  restrictions  on  the  indirect  use  of 
a  GRAS  substance,  FDA  does  not  hst  in 
part  186  substances  that  are  affirmed  as 
GRAS  for  direct  use  in  part  184.  In 
keeping  with  this  change  in  policy,  FDA 
is  withdrawing  proposed  §  186.1318. 
FDA  beUeves  that  the  general 
requirement  that  indirect  GRAS 
ingredients  be  of  a  purity  sxiitable  for 
their  intended  use  in  accordance  with 
CGMP  is  sufficient  to  ensure  the  safe 
use  of  this  ingredient  Therefore,  the 
agency  is  not  proposing  any  specific 
purity  specifications  for  its  indirect  use. 
The  indirect  uses  of  gelatin  proposed  for 
inclusion  in  §  186.1318  will  be  affirmed 
as  GRAS  under  $§  184.1318  and  184.1(a) 
when,  and  if,  FDA  adopts  the  former 
section. 

The  format  of  this  final  regulation  is 
different  from  that  in  the  proposal.  FDA 
has  revised  §  184.1318(c)  to  make  clear 
the  agency's  determination  that  GRAS 
affirmation  is  based  upon  CGMP 
conditions  of  use.  In  addition,  FDA  has 
redesignated  §  184.1318  as  §  184.1319  to 
accommodate  the  sections  in  part  184. 
These  changes  have  no  substantive 
effect  but  are  made  merely  for  clarity. 

The  agency  has  determined  under  21 
CFR  25.24(b)(7)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

rv.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  tentative  final  rule 
affirming  that  gelatin  is  GRAS  for  use  as 
a  direct  human  food  ingredient,  as 
required  by  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act  (Pub.  L 
9^354).  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  when  making  decisions.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  The  agency  finds  that 
this  tentative  final  rule  is  not  a  major 
rule  as  defined  by  Executive  Order 
12291.  In  accordance  with  the 
Regulatory  Flexibility  Act,  FDA  has  also 
determined  that  this  tentative  final  rule 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
businesses. 

The  compliance  cost  to  firms  using 
domestic  hides  to  manufacture  gelatin  is 
estimated  to  be  zero  because  FDA 
believes  no  current  activity  is  prohibited 
by  this  tentative  final  rule.  Firms  using 
imported  hides  to  manufacture  gelatin 
and  the  foreign  manufacturers  of  those 
hides  may  undergo  compliance  cost  due 
to  the  specification  of  no  detectable 


levels  of  PCP  in  gelatin.  Potential 
benefits  include  health  benefits  due  to 
a  reduction  of  the  amount  of  PCP  in 
gelatin  and  resources  saved  by 
ehminating  the  need  to  prepare  further 
petitions  to  affirm  the  GRAS  status  of 
this  substance. 

Interested  persons  may,  on  or  before 
July  12, 1993,  submit  to  the  Dockets 
Management  Branch  written  comments 
regarding  this  tentative  final  rule.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Sub)ects 

21  cm  Part  182 

Food  ingredients.  Food  packaging. 
Spices  and  flavorings. 

21  CFR  Part  184 

Food  ingredients.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  parts  182  and  184  be  amended  as 
follows: 

PART  182— SUBSTANCES 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  182  continues  to  read  as  follows: 

Authority:  Sees.  201. 402, 409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.Q  321,  342,  348,  371). 

1 182.70  [Amended] 

2.  Section  182.70  Substances 
migrating  from  cotton  and  cotton  fabrics 
used  in  dry  food  packaging  is  amended 
by  removing  the  entry  for  "Gelatin." 

PART  184— DIRECT  FOOD 
SUBSTANCES  AFRRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

3.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Sect.  201. 402, 409.  701  of  the 
Federal  Food,  Drug,  and  Cosmetir  Act  (21 
U.S.Q  321,  342,  348,  371). 

4.  New  §  184.1319  is  added  to  subpart 
B  to  read  as  follows: 

1184.1319    Gelatin. 

(a)  Gelatin  (CAS  Reg.  No.  9000-70-8) 
is  the  product  obtained  by  the 
hydrolysis  of  collagen  (the  chief  protein 
component  of  connective  tissue  of  the 
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animal  body).  The  resulting  gelatin  is 
one  of  two  types,  commonly  referred  to 
as  type  A  and  type  B.  Type  A  is 
produced  by  add  processing.  Type  B  is 
produced  by  alkaline  or  lime 
processing.  Either  process  may  be  used 
to  process  pig  skins,  cattle  hides,  or  pig 
or  cattle  bones.  The  pig  skins,  cattle 
hides,  or  pig  or  cattle  bones  shall  not 
have  been  exposed  to 
pentachlorophenol  (PCP)  nor  to  tanning 
agents  used  to  insolubilize  protein. 

(b)  The  development  of  food-grade 
specifications  for  gelatin  is  being 
undertaken  by  the  agency  in 
cooperation  with  the  National  Academy 
of  Sciences.  In  the  interim,  this 
ingredient  must  be  of  a  purity  suitable 
for  its  intended  use.  Additionally,  there 
shall  be  no  detectable  level  of  PCP  as 
determined  by  the  "Gas 
Chromatographic  Method"  as  described 
in  sections  2g.A14  through  29.A18  of 
the  OfBcial  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists,  14th  ed.  (1985),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
or  an  equivalent  method.  Copies  of  the 
"Gas  Chromatographic  Method"  may  be 
obtained  from  the  Association  of 
Official  Analytical  Chemists.  2200 
Wilson  Blvd..  suite  400,  Arlington,  VA 
22201-9907,  or  available  for  inspection 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  St.  NW..  suite  700. 
Washington.  DC 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
hmitation  other  than  current  good 
manufacturing  practice  and  may  be  used 
as  a  formulation  aid  under  §  170.3(o)(14) 
of  this  chapter  and  as  a  surface- finishing 
agent  under  §  170.3(o)(30)  to  make 
gelatin  capsules. 

(d)  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

Dated:  April  30. 1993. 

Fred  R.  Siumk, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  9^-11147  Filed  5-11-93;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  tiM  AMittant  Sacretary  for 
Public  and  Indian  Housing 

24  CFR  Part  909 

[Docket  No.  R-93-1650;  Fn-3464-P^)1] 
RiN  2S77-AB22 

Choica  In  Public  Housing  Managamant 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Proposed  rule. 

SUMMAnv:  This  proposed  rule  would  add 
new  regulations  to  implement  the 
provisions  of  the  Choice  in  Public 
Housing  Management  program  that  are 
required  to  be  implemented  by 
regulation.  The  Choice  in  Public 
Housing  Management  program,  which  is 
authorized  by  section  121  of  the 
Housing  and  Community  Development 
Act  of  1992  ("the  Act"),  authorizes 
funding  to  enable  residents  of  severely 
distressed  pubUc  housing  owned  or 
operated  by  troubled  public  housing 
agencies  to  hire  alternative  managers  to 
operate  and  rehabilitate  their  projects. 
This  rule  would  provide  the  foundation 
for  development  of  program  guidelines 
and  a  Notice  of  Fund  Availability, 
which  would  eventually  be 
incorporated  into  a  more  far-reaching 
rule. 

DATES:  Comment  Due  Date:  jime  11, 
1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  Docket  Number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  ins{>ection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORUATKM  CONTACT: 
Roger  Braner,  Department  of  Housing 
and  Urban  Development,  451  Sevendi 
Street,  SW.,  Washington,  DC  20410; 
(202)  708-1380  (voice);  (202)  708-0850 
(TDD  for  the  hearing-  or  speech- 
impaired).  (Telephone  numbera  are  not 
toll-free.) 

SUPPIEMENTARY  INFORMATION: 

I.  Information  Collections 

The  information  collections  contained 
in  $$909,110  and  909.120  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 


Paperwork  Reduction  Act  of  1980  (42 
U.S.C.  3501-3520).  The  public  reporting 
burden  for  these  information  collection 
requirements  are  described  under  the 
tdpic  of  Other  Matters  in  this  Preamble. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  HUD  Rules  Docket  Clerk,  at  the 
address  stated  above,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  HUD. 
Washington,  DC  20503. 

n.  Introduction 

Section  121  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  No.  102-550)  added  a  new 
section  25  to  the  United  States  Housing 
Act  of  1937,  to  authorize  the  Choice  In 
Public  Housing  Management  program. 
Under  this  program,  the  Secretary  may 
approve  up  to  25  applications  from 
resident  councils  in  eligible  public 
housing  projects  for  the  transfer  of  the 
management  from  the  public  housing 
agency  to  an  alternative  manager.  To  be 
eligible  for  the  program,  a  project  must 
be  a  severely  distressed  project  owned 
or  operated  by  a  troubled  public 
housing  agency.  An  entire  project  or  one 
or  more  buildings  in  the  project  may  be 
transferred  to  an  alternative  manager. 

A  troubled  public  housing  agency  is 
one  with  250  or  more  units  that  (1)  has 
been  designated  as  a  troubled  public 
housing  agency  for  the  current  Federal 
fiscal  year  and  for  the  two  preceding 
fiscal  years  under  the  Pubhc  Housiiig 
Management  Assessment  Program 
(PHMAP)  or  HUD's  previous  program  to 
designate  troubled  PHAs,  and  (2)  has 
not  met  its  targets  for  improved 
performance  under  PHMAP  (24  CFR 
part  901). 

There  are  two  independent  bases  on 
which  a  project  can  be  determined  to  be 
severely  distressed  for  purposes  of  this 
program,  in  accordance  with  section  24 
of  the  United  States  Housing  Act  of 
1937. 

The  project  could  satisfy  the  distress 
criteria  that  the  project:  "[(1)]  Requires 
major  redesign,  reconstruction  or 
redevelopment,  or  partial  or  total 
demolition,  to  correct  serious 
deficiencies  in  the  original  design 
(including  appropriately  [sic]  high 
population  density),  deferred 
maintenance,  physical  deterioration  or 
obsolescence  of  major  systems  and  other 
deficiencies  in  the  physical  plant  of  the 
project;  [(2)]  is  occupied  predominantly 
by  families  with  children  who  are  in  a 
severe  state  of  distress,  characterized  by 
such  factora  as  high  rates  of 
unemployment,  teenage  pregnancy, 
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siDgle-parent  households,  long-term 
dependency  on  public  assistance  and 
minimal  educational  achievement;  ((3)1 
is  in  a  location  for  recunent  vandalism 
and  criminal  activity  (including  drug- 
related  criminal  activity);  and  [(4)] 
cannot  remedy  [these]  elements  of 
distress  through  (funding  from  operating 
subsidy  or  modernization]  or  through 
other  administrative  means."  (42  U.S.C 
1437v(h)(5)(A)) 

Alternatively,  the  project  could  be 
eligible  because  it  had  a  vacancy  rate  of 
"50  percent  or  more,  unless  the  project 
or  building  is  vacant  because  it  inad 
been  approved  and  funded  for 
rehabilitation  under  the  Comprehensive 
Grant  program  or  Comprehensive 
Improvement  Assistance  Program 
(CIAP),  which]  is  expected  to  result  in 
full  occupancy  of  the  project  or  building 
upon  completion.  (42  U.S.C 
1437v(h)(5)(B)) 

The  Act  requires  that  the  Secretary  of 
Housing  and  Urban  Development  issue 
regulations  governing  the  fidelity 
bonding  and  insurance  requirements  for 
the  program  and  for  the  selection 
criteria  used  to  select  projects  to 
participate  in  the  program.  In  order  to 
make  fimding  available  under  the 

Erogram  in  this  fiscal  year,  the  Secretary 
as  chosen  to  limit  the  scope  of  this  rule 
to  those  two  issues.  While  the  final  rule 
is  being  developed,  a  Notice  of  Fund 
Availability  (NOFA)  that  will  include 
program  gmdelines  will  be  published  to 
provide  the  bulk  of  the  detail  on  how 
the  program  will  be  nm.  Public 
comment  will  be  solicited  on  the 
program  as  described  in  the  guidelines, 
and  the  Department  expects  to  develop 
a  final  rule  based  on  those  comments 
before  applications  are  invited  for  the 
following  year.  This  method  of  handling 
the  publication  of  various  requirements 
will  permit  compliance  with  the  Act's 
requirements  for  regulations,  while 
expediting  development  of  the  program 
requirements  without  awaiting 
rulemaking. 

The  NOFA  will  call  for  applications 
from  resident  councils  in  eligible 
projects.  These  applications  will 
include  both  a  request  to  transfer  the 
management  of  the  project  to  an 
alternative  manager  and,  if  necessary,  a 
request  for  rehabilitation  funding  for  the 
project.  It  will  be  the  responsibility  of 
the  resident  council  to  identify  the 
proposed  alternative  manager. 

While  the  topic  is  not  included  in  this 
limited  rule,  it  should  be  noted  that 
before  HUD  approves  applications 
imder  this  program,  HUD  will  assess  the 
environmental  effects  of  each 
appUcation  that  requests  rehabilitation 
funding,  in  accordance  with  the 
provisions  of  the  National 


Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321),  HUD'S  implementing 
regulations  at  24  CFR  part  50,  and  the 
compUance  requirements  of  the  related 
environmental  laws  and  authorities 
listed  in  24  CFR  50.4.  Final  selection 
and  approval  of  a  grant  will  be 
contingent  upon  the  results  of  these 
environmental  reviews. 

After  a  project  has  been  selected  to 
participate  in  the  program,  HUD  will 
enter  into  a  contract  with  the  manager 
for  the  transfer  of  management  and  will 
enable  the  manager  to  receive  the 
operating  subsidies  and  capital 
improvements  funding  attributable  to 
the  project  directly  and,  where  funding 
has  been  requested  and  approved, 
rehabilitation  grants  available  imder  this 
program. 

Fifty  million  dollars  was  appropriated 
for  this  program,  which  amount  is 
subject  to  budgetary  adjustments.  Of 
that  amount,  up  to  five  percent  can  be 
allocated  for  technical  assistance  to 
residents  of  public  housing  and  resident 
coimdls. 

m.  ProTisions  Requiring  Regulations 

For  the  first  of  the  two  provisions  for 
which  the  Act  requires  regulations,  the 
Department  has  chosen  to  model  the 
fidelity  bonding  and  insurance 
requirements  for  this  program  after 
those  established  for  Resident 
Management  Corporations  (24  CFR  part 
964),  because  of  the  similarity  between 
the  responsibilities  of  alternative 
managers  and  RMCs.  The  RMC 
requirements  have  been  edited  slightly 
to  reflect  the  direct  contractual 
relationship  between  HUD  and  the 
alternative  manager. 

For  the  most  part,  the  selection 
criteria  in  this  rule  are  simply  those  that 
are  statutorily  mandated.  However,  the 
Department  has  made  a  few  additions  to 
the  selection  criteria.  First,  the  extent  to 
which  the  PHA  has  cooperated  and  will 
continue  to  cooperate  in  the  transfer  of 
management  has  been  added.  It  is  the 
Department's  belief  that  without  the 
cooperation  of  the  PHA  at  each  step  of 
the  transfer,  the  alternative  manager  and 
the  resident  council  will  have  difficulty 
in  successfully  managing  the  project. 
Second,  the  criterion  on  the  capacity  of 
the  alternative  manager  to  operate  and 
manage  rehabilitation  of  the  project  has 
been  divided  into  two  selection  criteria, 
to  reflect  the  possibility  that  some 
alternative  managers  might  have  very 
good  capacity  for  management  of  the 
project  but  not  the  same  level  of 
capacity  for  supervising  the 
rehabilitation,  or  vice  versa.  Third, 
different  selection  criteria  have  been 
used  for  projects  requesting  transfer  of 
management  and  rehabiUtation  grant 


funding  and  those  requesting  only 
transfer  of  management.  The 
Department  will  rate  these  two  types  of 
applications  separately  but  select 
applications  based  on  ranking  them 
together. 

IV.  Other  Matters 

Justification  for  Short  Comment  Period 

In  accordance  with  24  CFR  10.1,  the 
Department  usually  provides  a  comment 
period  of  60  days  for  proposed  rules. 
However,  upon  a  determination  that 
there  is  good  cause  for  a  shorter 
comment  period,  a  shorter  period  can  be 
used.  In  this  case,  the  Department  is 
imder  a  statutory  deadline  to  publish  a 
proposed  rule,  solicit  public  comments, 
and  pubUsh  a  final  rule  by  April  26, 
1993.  In  addition,  the  Secretary  has 
decided  that  this  rule  must  be  published 
in  time  to  permit  funding  to  proceed 
under  the  program  before  September  30, 
1993.  With  these  constraints,  the 
Department  has  determined  that  it 
would  be  contrary  to  the  public  interest 
to  delay  the  rulemaking  process  by 
providing  for  a  60-day  comment  period 
and  that  a  30-day  comment  period  is 
justified. 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  comp>ete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 
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Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibiUty  Act  (5  U.S.C 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Impact 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effiects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  the  distribution  of  power  and 
responsibilities  among  the  various 
ievels  of  government.  As  a  result,  the 


rule  is  not  subject  to  review  under  the 
order. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  some  of  the  policies  in 
these  guidelines  will  have  a  potential 
significant  impact  on  the  formation, 
maintenance  and  general  well-being  of 
the  family.  The  rule  would  help 
empower  low-income  residents  of 
public  housing  by  enabling  them  to 
sslect  the  manager  of  their  project.  The 
rule  would  also  promote  the  economic 
indep)endence  and  self-sufficiency  of 
these  low-income  families  by  awarding 
points  in  the  selection  criteria  to  those 
projects  that  have  adequately  addressed 
the  needs  of  residents  to  become  self- 
sufficient.  Thus,  alternative 
management  of  public  housing  can  be 


expected  to  support  family  values,  by 
empowering  low-income  families  to 
beoome  involved  in  the  state  and 
condition  of  their  housing  and  their 
neighborhood  and  by  giving  them  the 
skills  and  the  means  to  live 
independently  in  mainstream  American 
society.  Since  the  impact  on  the  family 
is  beneficial,  no  further  review  is 
necessary. 

Public  Reporting  Burden 

The  Department  has  determined  that 
there  are  information  collection 
requirements  contained  in  this  rule  and 
has  estimated  the  public  reporting 
burden  involved.  The  estimates  of 
burden  include  the  time  for  reviewing 
the  instrucdons,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


CHOtCE  IN  Public  Housing  Management  (FR  3464)— Burden  Hours 


Sutxnission  requirements 


No.  of  re- 
spondents 


No.  Re- 
sponses per 
respc-.dent 


Total  annuai 
responses 


Hours  per  re- 
sponse 


Total  hours 


Boncflng  and  Insurance  (§909.110) 
Application  Sut>fnission  (§909.120) 
Total  Reporting  Burden;  2.100 


50 
50 


50 
SO 


02 
40 


100 
2000 


Regulatory  Agenda 

This  rule  was  listed  as  item  1562  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  26, 1993 
(58  FR  24382,  24434)  in  accordance 
with  Executive  Order  12291  and  the 
Regulatory  Flexibihty  Act. 

List  of  Sobjecta  in  24  CFR  Part  909 

Grant  programs — housing  and 
community  development.  Public 
housing. 

Accordingly,  part  909  is  proposed  to 
be  added  to  24  CFR  as  follows: 

PART  909— CHOICE  IN  PUBLIC 
HOUSING  AGENCY  (PHA) 
MANAGEMENT 

Sec. 

909.100    Eligible  projects. 
909.110    Bonding  and  inauranca. 
909.120    Selection  criteria. 
Antbority:  42  U.S.C  1437w  and  3535(d). 

1909.100    EligiMe  protects. 

At  the  request  of  a  resident  coundl, 
the  Secretary  may  contract  with  an 
eligible  manager  other  than  the  PHA  for 
the  management  and  rehabilitation  of  a 
sevwely  distressed  public  housing 
project  owned  or  operated  by  a  troubled 
PHA. 


1909.110    Bonding andirteuraftce. 

Before  assiuning  management 
responsibility  under  its  contract,  the 
alternative  manager  must  provide 
fidelity  bonding  and  insurance,  or 
equivalent  protection  that  is  adequate 
(as  determined  by  HUD)  to  protect  HUD 
and  the  PHA  against  loss,  theft, 
embezzlement,  or  fraudulent  acts  on  the 
part  of  the  manager  or  his/her 
employees;  and  that  meets  such  other 
requirements  as  may  be  specified  in 
HUD's  administrative  instructions.  The 
cost  of  such  risk  protection  may  be 
considered  in  the  determination  of  the 
project  Allowable  Expense  Level  (AEL) 
under  the  Performance  Funding  System 
and  included  in  the  management 
contract  and  paid  for  as  part  of  the 
operating  budget. 

1909.120    Seieetton  crtterta. 

(a)  General.  An  application  for 
transfer  of  management  may  request 
either: 

(1)  Approval  to  transfer  management 
to  an  eligible  alternative  manager  and 
rehabilitation  grant  for  the  eligible 
housing;  or 

(2)  If  rehabilitation  funding  is  not 
necessary,  approval  to  transfer 
management  to  an  eligible  alternative 
manager. 


(b)  Selection  criteria  for  applications 
requesting  rehabilitation  funding.  The 
following  selection  criteria  will  be  used 
by  HUD  for  selecting  applications  to  be 
funded  fit)m  among  those  requesting 
rehabilitation  funding: 

(1)  The  quality  of  the  plan  for 
rehabilitating  the  eligible  housing: 

(2)  The  extent  of  the  capacity  or 
potential  capacity  of  the  proposed 
manager  to  manage  the  housing: 

(3)  The  extent  of  the  capacity  or 
potential  capacity  of  the  proposed 
manager  to  manage  or  carry  out  the 
rehabilitation  program: 

(4)  The  extent  to  which  a  program  is 
pro{>osed  to  enable  the  residents  to 
achieve  economic  independence  and 
self-sufficiency; 

(5)  The  extent  to  which  the  planned 
rehabiUtation  will  result  in  the  long- 
term  viability  of  the  housing  at  a 
reasonable  cost;  and 

(6)  The  extent  to  which  die  PHA  has 
cooperated  and  will  continue  to 
cooperate  with  the  proposed 
rehabilitation  and  alternative 
management. 

(c)  Selection  criteria  for  applications 
not  requesting  rehabilitation  funding. 
The  following  selection  criteria  will  be 
used  by  HUD  for  selecting  applications 
to  be  funded  from  among  those  not 
requesting  rehabiUtation  funding: 
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(1)  The  extent  of  the  capacity  or 
potential  capacity  of  the  proposed 
manager  to  manage  the  housing; 

(2)  The  extent  to  which  a  program  is 
proposed  to  enable  the  residents  to 
achieve  economic  independence  and 
self-sufficiency;  and 

(3)  The  extent  to  which  the  PHA  has 
cooperated  and  will  continue  to 
cooperate  with  the  proposed  alternative 
management. 

(d)  HUD  review  and  ranking.  HUD 
will  review  all  applications  submitted 
in  response  to  a  Notice  of  Fimd 
Availability  for  the  Choice  in  Public 
Housing  Management  program  and 
assign  points  in  accordance  with  the 
selection  criteria,  depending  on  whether 
or  not  rehabilitation  grant  funding  is 
requested.  HUD  will  then  rank  order  the 
two  types  of  applications  together  and 
make  selections  based  on  this  rank 
ordering. 

Dated:  March  12, 1993. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  93-11232  Filed  5-11-93;  8:45  am) 
MUJNQ  COOE  4310-3»-M 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  518 
MN  3141-AA06 

National  Envlronmantal  Policy  Act 
Procaduraa;  Extanslon  of  Comment 
Period 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTK)N:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  On  April  9, 1993,  the  National 
Indian  Gaming  Commission  published  a 
proposed  rule  describing  the  procedures 
the  Commission  proposes  to  adopt 
pursuant  to  the  National  Environmental 
Pohcy  Act  of  1969.  The  proposed  rule 
established  a  30-day  comment  period 
ending  on  May  10, 1993.  In  ordeT  to 
provide  the  public  with  additional  time 
to  review,  analyze,  and  submit 
comments  on  the  proposed  rule,  the 
Commission  is  extending  the  comment 
period  to  June  30, 1993.  All  comments 
received  by  June  30, 1993,  will  be 
considered  in  adoption  of  the  final  rule. 
DATES:  Comments  must  be  received  by 
June  30, 1993. 

ADDRESSES:  Comments  should  be 
addressed  to:  NEPA  Rule  Comments, 
National  Indian  Gaming  Commission, 
suite  250, 1850  M  St.,  NW.,  Washington. 
IX:  20036-5803.  Comments  may  be 


delivered  to  the  Commission  between 
the  hours  of  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  or  faxed  to  (202)  632- 
7066  (not  a  toll-free  number).  Comments 
may  be  inspected  by  the  public  between 
the  hours  of  9  a.m.  and  noon  and  2  p.m. 
to  5  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Carletta  at  (202)  632-7003,  ext. 
34,  or  Neil  Stoloff,  ext.  35,  or  by 
facsimile  at  (202)  632-7066  (not  toll-free 
numbers). 

Dated:  May  6, 1993. 
Anthony  J.  Hope, 

Chairman,  National  Indian  Gaming 
Commission. 

[FR  Doc.  93-11178  Filed  5-11-93;  8:45  am] 

MJJNQ  COOe  7SW-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  request  for  an  extension  of  a  comment 
period  pertaining  to  a  previously 
proposed  amendment  to  the  Colorado 
permanent  regulatory  program 
(hereinafter,  the  "Colorado  program") 
under  the  Siu-face  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  would  revise 
provisions  of  Colorado's  rules 
concerning  backfilling  and  grading  for 
elimination  of  highwa}ls  and  Umited 
variances  from  approximate  original 
contour  requirements.  The  proposed 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
improve  operational  efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Colorado  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection  and 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t..  May  29, 1993. 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  the  additional 


explanatory  information,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Robert  H.  Hagen,  Director,  Albuquerque  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette  Avenue,  NW.,  suite  1200. 
Albuquerque,  NM  87102.  Telephone:  (505) 
766-1486. 

Colorado  Division  of  Minerals  and  Geology, 
Department  of  Natiiral  Resources,  215 
Centennial  Building,  1313  Sherman  Street, 
Denver,  Colorado  80203.  Telephone:  (303) 
866-3567. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  H.  Hagen.  Telephone:  (505)  766- 
1486. 

SUPPt^MENTARY  INFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980, 
Federal  Register  (45  FR  82173). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.15,  906.16,  and  906.30. 

II.  Discussion  of  Request  for  Extension 
of  Comment  Period  for  Proposed 
Amendment 

By  letter  dated  March  19, 1993 
(Administrative  Record  No.  CO-536), 
Colorado  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Colorado  submitted  the 
proposed  amendment  at  its  own 
initiative. 

Colorado  proposed  to  revise  Rule 
4.14.1(2)  (a)  to  (1)  reference  proposed 
and  existing  rules  containing 
exemptions  from  the  requirement  that 
all  disturbed  areas  be  backfilled  and 
graded  to  their  approximate  original 
contour,  and  (2)  exempt  underground 
and  remaining  operations  from  the 
requirement  for  complete  highwall 
elimination  if  they  meet  the  criteria 
proposed  at  Rules  4.14.1(2)  (f)  and  (g). 

Colorado  proposed  new  Rules 
4.14.1(2)  (f)  and  (g)  setting  forth 
performance  standards  by  which 
underground  mining  operations  or 
remaining  operations  would  be 
permitted  if  exempted  from  the 
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requirement  for  complete  elimination  of 
face-up  areas  and  higbwalls.  Both  (1) 
underground  mining  operations,  with 
an  existing  highwall  thiat  was  in  place 
prior  to  August  3. 1977.  and  (2) 
remaining  operations  initiated  alter 
August  3, 1977,  on  sites  that  were 
mined  and  abandoned  prior  to  August  3, 
1977  with  a  preexisting  highwall.  would 
be  exempted  if  the  volume  of  all 
reasonably  available  spoil  is  insufficient 
to  completely  backfill  the  highwall  and 
face-up  area  so  as  to  achieve  a  safety 
factor  of  1.3.  The  proposed  performance 
standards  are: 

(1)  All  reasonably  available  spoil  in 
the  immediate  vicinity  of  the  highwall 
shall  be  used  to  backfill  the  area  and 
shall  be  included  in  the  permit  area. 

(2)  The  backfill  shall  be  graded  to  a 
slope  that  is  compatible  with  the 
approved  postmining  land  use  and 
which  provides  adequate  drainage  and 
rieets  a  minimum  static  safety  factor  of 
J.3. 

(3)  The  highwall  remnant  shall  be 
sufficiently  stable  so  as  not  to  pose  a 
hazard  to  the  public  health  and  safety  or 
to  the  environment. 

(4)  Exposed  coal  seams,  toxic  and  acid 
forming  materials,  and  combustible 
materials  shall  be  adequately  covered  or 
treated  in  accordance  with  Rule  4.14.3. 
and  (5)  spoil  placed  on  the  outslope 
during  mining  operations  that  occurred 
prior  to  August  3. 1977  shall  not  be 
disturbed  ifsuch  disturbance  u-ill  cause 
instability  of  the  remaining  spoil  or 
otherwise  increase  the  hazard  to  the 
public  health  and  safety  or  to  the 
environment. 

Colorado  proposed  to  revise  Rule 
4.14.2(1)  to  specify  that  the 
requirements  of  Rule  4.14.2.  which 
addresses  general  grading  requirements. 
may  be  modified  by  the  Division  of 
Minerals  and  Geology  (Division)  for  (1) 
steep  s'roe  mining  pursuant  to  Rule 
4.27.  (2)  underground  operations 
pursuant  to  Rules  4.14.1(2)  (e)  and  (f). 
and  (3)  remining  operations  pursuant  to 
Rule  4.14.1{2)(g3.  Colorado  proposed  to 
revise  Rule  4.14.2(l)(b)  to  exempt  an 
operation  from  complete  elimination  of 
a  highwall  if  retention  of  a  higl.wall 
remnant  is  approved  by  the  Ehvlsion 
pursuant  to  proposed  Rules  4.14.1(2)  (f) 
and  (g). 

Colorado  proposed  to  revise  Rule 
4.27.4  to  indicate  that  persons  may  be 
granted  variances  from  the  approximate 
original  contour  requirements  of  Rule 
4.27.3(3)  for  steep  slope  coal  mining  and 
reclamation  operations.  Colorado 
proposed  to  revise  Rule  4.27.4(1)  to 
exempt  an  operation  from  complete 
backfilling  and  grading  of  a  highwall  if 
retention  of  a  highwall  remnant  is 
approved  by  the  Division  pursuant  to 


proposed  Rules  4.14.1(2)(f)  of 
4.14.1(2){g). 

OSM  published  a  notice  in  the  April 
14. 1993.  Federal  Register  (58  FR 
19367)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment  on  the  adequacy  of  the 
proposed  amendment  (Administrative 
Record  No.  CO-541).  The  public 
comment  period  would  have  closed 
May  14. 1993.  OSM  has  not  yet 
completed  its  review  of  the  proposed 
amendment  and  Colorado  has  not 
submitted  any  new  information. 

However,  by  letter  dated  April  29. 
1993.  the  atizens'  Coal  Council 
requested  an  extension  of  time,  until 
May  26, 1993,  in  which  to  review  and 
possibly  provide  comments  on  the 
proposed  amendment  (Administrative 
Record  No.  CO-543).  Accordingly.  OSM 
is  extending  the  comment  period  for  15 
days. 

m.  Public  Comment  Procedures 

OSM  is  extending  the  comment 
period  on  the  proposed  Colorado 
amendment  to  provide  the  public 
additional  opportunity  to  consider  the 
adequacy  of  the  amendment.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Colorado  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemejdng,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  then  the  Albuouerqup  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

rV'.  Procedural  Determinations 

Executive  Order  12291 

On  July  12,  1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.4, 
7  and  8  of  the  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 


section  2  of  Executive  Order  12778  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (aj 
and  (b)  of  this  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepa-ed  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
detarmination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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Dated:  May  5, 1993. 
lUymoiMl  L.  Lswrte, 

Assistant  Director,  Western  Support  Center. 
(FR  Doc.  93-11189  Filed  Sri  1^3;  6:45  am] 
■UMO  OOOE  431«-0»-M 


DEPARTME.NT  OF  TRANSPORTATION 

Coaat  Guard 

33  CFR  Part  165 

[CQ01  93-021] 

Safety  Zone;  Heritage  of  Pride, 
Rreworkc  DIaplay,  New  York,  New 
Jersey 

AGENCY:  Coast  Goard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  in  the  Lower 
Hudson  River  200  yards  southwest  of 
pier  45,  Manhattan,  for  a  fireworks 
program.  The  event,  sponsored  by 
Heritage  of  Pnde  Inc.  will  take  place  on 
Sunday.  June  27, 1993  from  10  p.m. 
until  11  p.m.  This  safety  zone  in  the 
Lower  Hudson  River  is  needed  to 
protect  the  boating  public  from  the 
hazards  associated  with  fireworks 
exploding  in  the  area. 

DATES:  Comments  must  be  received  on 
or  before  June  28. 1993. 

ADDRESSES:  Conunents  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York.  Bldg.  108,  Governors 
Island,  New  York  10004-5096,  or  may 
be  delivered  to  tl»e  Waterways 
Management  Office,  Bldg.  109,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Waterways 
Management  Office  at  (212)  668-7933  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  witli  limited  access. 
FOn  RiRTHER  SNFORMATION  CONTACT: 
Lieutenant  (junior  grade)  J.J.  Gleason, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York  (212)  668-7933. 

SUPPLEMENTARY  INFORMATKM: 

Request  for  Comnwnta 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl-93-021)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 


should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Project  Manager  at  the  address 
imder  ADDRESSES.  If  it  is  determined 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  J.J. 
Gleason,  Project  Manager,  Captain  of  the 
Port,  New  Yoik  and  LCDR  J.  Stieb. 
Project  Attorney,  First  Coast  Guard 
District.  Legal  Office. 

Background  and  Purpoee 

On  March  18. 1993,  Heritage  of  Pride 
Inc.  submitted  a  request  to  hold  a 
fireworks  program  in  the  Lower  Hudson 
River,  New  York  and  New  Jersey.  This 
safety  zone  is  needed  to  protect  boaters 
from  the  hazards  associated  with  the 
exploding  of  pyrotechnics  in  the  area. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  in  the  Lower  Hudson 
River.  200  yards  southwest  of  pier  45, 
Manhattan,  within  a  300  yard  radius  of 
two  firework  barges  located  at  or  near 
40''43'55'T^  and  74"'01'03"W.  The  safety 
zone  will  be  in  e^ect  from  10  p.m.  until 
11  p.m.  on  June  27, 1993.  This  closure 
is  needed  to  protect  spectators  and 
participants  from  the  hazards  that 
accompany  a  fireworks  program.  No 
vessel  will  be  permitted  to  enter  or 
move  within  this  area  unless  permitted 
to  do  so  by  the  Coast  Guard  Captain  of 
the  Port,  New  York  or  the  sponsor. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  Due  to  the  limited  duration  of  the 
event  and  the  extensive  advisories  that 
will  be  made  to  the  affected  maritime 
community  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  imnecessary. 

Small  Entities 

Under  the  RegiJatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 


entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  other%vise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infonnation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  SubiecU  in  22  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Autliority:  33  U.S.C.  1231;  50  U.S.Q  191; 
33  CFR  1.05-i(g),  6.04-1.  6.04-«,  and  160.5, 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-021 
is  added  to  read  as  follows: 

f  165.T01-021     Harftsgs  of  Pride  FkMvorks 
Display.  Nsw  York  and  Nsw  Jsrssy 

(a)  Location.  The  safisty  zone  will 
include  all  waters  within  a  300  yard 
radius  of  two  fireworks  barges  located  at 
or  near  40''43'55"N  and  074=01'03'^ 
approximately  200  yards  southwest  of 
pier  45,  Manhattan,  in  the  Lower 
Hudson  River. 
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(b)  Effective  period.  This  regulation 
will  be  eff'ective  from  10  p.m.  until  11 
p.m.  on  June  27. 1993. 

(c)  Regulation.  (1)  No  person  or  vessel 
may  enter,  transit,  or  remain  in  the 
regulated  area  during  the  effective 
pwiod  of  regulation  unless  authorized 
by  the  U.S.  Coast  Guard  Captain  of  the 
Port  of  New  Ycrk  or  the  sponsor. 

(2)  All  per^iCiis  and  vessels  shall 
comply  with  ihe  iastnictions  of  the 
COTP  or  the  designated  on  scene 
personnel.  U.S.  Coast  G*-<ii-d  patrol 
personnel  include  commissioned, 
warrant,  and  petty  of^cers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

Dated:  March  29. 1993. 
R.M.  L«mba0, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 
[FR  Doc.  93-11198  Filed  5-11-93;  8:45  am) 
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33  CFR  Part  165 

(CG01  93-010] 

Safety  Zona;  Mac/a  1993  Fourth  of 
July  FIreworka,  Naw  York,  Naw  Jaraay 

AQENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  for  the  Macy's 
Fourth  of  July  Fireworks  program.  The 
event,  sponsored  by  Macy's  will  take 
place  on  Sunday,  July  4, 1993  from  8 
p.m.  imtil  10  p.m.  This  safety  zone  in 
the  Lower  Hudson  River  is  needed  to 

grotect  the  boating  public  from  the 
azards  associated  with  the  exploding 
of  pyrotechnics  in  the  area. 

DATES:  Comments  must  be  received  on 
or  before  June  28, 1993. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York,  Bldg.  108,  Governors 
Island,  New  York  10004-5096  or  may  be 
delivered  to  the  Waterways 
Management  Office,  Bldg.  109,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Waterways 
Management  Office  at  (212)  668-7933  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  with  limited  access. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Lieutenant  (junior  grade)  L.D.  Johnson, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York  (212)  668-7933. 


SUPPLEMENTARY  MFOMMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  notice  (CGOl- 
93-010),  the  specific  section  of  the 
proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Project  Manager  at  the  address 
under  "ADDRESSES."  If  it  is  determined 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  bold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
L.D.  Johnson,  Project  Manager,  Captain 
of  the  Port,  New  York  and  LCDR  J.  Stieb, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

On  February  26, 1993,  Macy's 
submitted  a  request  to  hold  a  fireworks 
program  in  the  Lower  Hudson  River  on 
July  4, 1993.  The  proposed  regulations 
would  establish  a  safety  zone  in  the 
Lower  Hudson  River  in  order  to  protect 
boaters  from  the  hazards  associated  with 
the  exploding  of  pyrotechnics  in  the 
area.  No  vessel  would  be  permitted  to 
enter  or  move  within  this  area  imless 
permitted  to  do  so  by  Captain  of  the 
Port,  New  York. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  in  a  portion  of  the  Lower 
Hudson  River,  New  York,  New  Jersey. 
This  safety  zone  will  be  in  effect  from 
8  p.m.  imtil  10  p.m.  on  July  4, 1993. 
This  closure  is  needed  to  protect  boaters 
from  the  hazards  associated  with  the 
exploding  of  pyrotechnics  in  the  area. 
This  safety  zone  will  temporarily  close 
a  portion  of  the  Lower  Hudson  River 
from  the  North  Cove  Yacht  Club,  north 
to  Pier  42  along  the  Manhattan 
shoreline,  across  the  river  to  the 
Lackawanna  Canal  and  south  to  Morris 
Street  along  the  New  Jersey  shoreline 
then  back  to  the  North  Cove  Yacht  Club. 


Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  Due  to  the  limited  duration  of  the 
event,  the  extensive  advisories  that  will 
be  made  to  the  affected  maritime 
community,  and  the  fact  that  the  event 
is  taking  place  on  a  holiday,  the  impact 
of  this  regulation  is  expected  to  be 
minimal.  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 
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Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5, 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-O10  is 
added  to  read  as  follows: 

S165.T01-010    Rtocy's  Fourth  of  July 
Fireworks  New  York  ttnd  New  Jereey. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  the  Lower  Hudson  River 
from  the  North  Cove  Yacht  Club,  north 
to  Pier  42  along  the  Manhattan 
shoreline,  across  the  river  to  the 
Lackawanna  Canal,  south  to  Morris 
Street  along  the  New  Jersey  shoreline 
thence  back  to  the  North  Cove  Yacht 
Club. 

(b)  Effective  period.  This  regulation 
will  be  effective  from  8  p.m.  until  10 
p.m.  on  July  4, 1993. 

(c)  Regulations.  (1)  No  person  or 
vessel  may  enter,  transit,  or  remain  in 
this  safety  zone  during  the  effective 
period  of  regulation  unless  participating 
in  the  event  as  authorized  by  the 
sponsor  or  the  Coast  Guard  Captain  of 
the  Port,  New  York. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTTP  or  the  designated  on  scene 
personnel.  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

Dated:  April  12, 1993. 

R.M.  Larrabee. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  New  York. 

|FR  Doc.  93-11237  Filed  5-11-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  37-7-5713;  FRL-4654-7] 

Approval  and  Promulgation  of 
Implementation  Plana  California  State 
implementation  Ran  Reviaion;  San 
Bernardino  County  Air  Pollution 
Control  Oiatrict 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPR). 


SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  San  Bernardino  County  Air 
Pollution  Control  District  (SBCAPCD) 
on  March  3, 1992.  The  California  Air 
Resources  Board  (GARB)  submitted  this 
revision  to  EPA  on  June  19, 1992.  The 
revision  concerns  SBCAPCD  Rule  1116, 
Automotive  Refinishing  Operations, 
which  controls  the  emission  of  volatile 
organic  compounds  (VCX^)  during  the 
refinishing  of  automobiles.  EPA  has 
evaluated  Rule  1116  and  is  proposing  a 
limited  approval  under  section  110(k)(3) 
and  301(a)  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act) 
because  this  rule  strengthens  the  SIP.  At 
the  same  time,  EPA  is  proposing  a 
limited  disapproval  under  section 
110(k){3)  and  301(a)  of  the  CAA  because 
Rule  1116  does  not  meet  the  Part  D, 
section  182(a)(2)(A)  requirement  of  the 
CAA. 

DATES:  Comments  must  be  received  on 
or  before  June  11, 1993. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  Meer,  Rulemaking  Section,  II 
{A-5-3),  Air  and  Toxics  Division, 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  Rule  1116  and  EPA's 
evaluation  report  of  Rule  1116  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  Rule 
1116  are  also  available  for  inspection  at 
the  following  locations: 
Cahfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  L  Street, 
Sacramento,  CA  95814. 
San  Bernardino  County  Air  Pollution 
Control  District,  15428  Qvic  Drive, 
Victorville,  California  92392. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Chris  Stamos,  Rulemaking  Section  II 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  MPORMATION: 

Background 

On  September  12, 1979,  EPA 
promulgated  a  list  of  ozone 
nonattainment  areas  under  the 
provisions  of  the  1977  Clean  Air  Act 
(1977  CAA  or  pre-amended  Act),  that 
included  SBCAPCD.  (44  PR  53081;  40 
CFR  81.305)  Because  SBCAPCD  was 
imable  to  reach  attainment  by  the 
statutory  attainment  date  of  December 
31, 1982,  California  requested  under 
pre-amended  section  172(a)(2),  and  EPA 


approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
(40  CFR  52.222)  SBCAPCD  did  not 
attain  the  ozone  standard  by  the 
approved  attainmmt  date.  On  May  26, 
1988,  EPA  notified  the  Governor  of 
CaUfomia,  pursuant  to  section 
110(a)(2)(H)  of  the  pre-amended  Act, 
that  SBCAPCD's  portion  of  the  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15. 1990,  amendments  to  the 
1977  CAA  were  enacted.  (Pub.  L.  101- 
549, 104  Stat.  2399,  codified  at  42 
U.S.C.  section  7401-7671q)  hi  amended 
section  182(a)(2)(A)  of  the  CAA, 
Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  estabhshed  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  San  Bernardino  Air  Basin  is 
classified  as  severe; '  therefore,  this  area 
is  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  CaUfomia  submitted 
many  revised  and  new  RACT  rules  to 
EPA  for  incorporation  into  its  SIP  on 
June  19, 1992,  including  the  rule  being 
acted  on  in  this  notice.  This  notice 
addresses  EPA's  proposed  action  for 
Rule  1116,  Automotive  Refinishing 
Operations.  Submitted  Rule  1116  was 
found  to  be  complete  on  March  2, 1992 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51, 
appendix  V  ^  and  is  being  proposed  for 


<  Among  othar  thingi.  tb«  pre-amendmaot 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  53  FR  45044  (November  24.  1967); 
"Issues  Relating  to  VOC  Regulation  CutpoinU. 
Dericiancies,  and  Deviations,  Clahficalioo  to 
Appendix  D  of  November  24.  1967  Federal  Regialar 
Notice"  (Blue  Book)  (notice  of  availability  was 
publisbmi  in  the  Federal  tsgirtir  on  May  25. 1068): 
and  the  existing  cnotrol  technique  guidelines 
(CTGa). 

>  SBCAPCX)  retained  its  dasignatioo  and  was 
classified  by  operation  of  law  pursuant  to  sections 
107(d)  and  iei(a)upon  the  date  of  eoactment  of  the 
CAA.  See  se  FR  S6694  (November  ft.  1901). 

'  EPA  adopted  the.completeness  criteria  on 
February  16. 1990  (55  FR  5SM)  and.  pursuant  to 

Contimixl 
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limited  approval  and  limited 
disapproval. 

Rule  1116  controls  the  emission  of 
volatile  organic  compounds  (VOCs) 
from  automobile  refinishing  operations. 
VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  Rule  1116 
is  a  new  rule  which  has  been  adopted 
to  meet  EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  SBCAPCD  Rule 
1116. 

In  determining  the  approvability  of  a 
VOC  r\ile,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  In  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  docimiients,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  SBCAPCD's  Rule  1116, 
Automotive  Refinishing  Operations,  is  a 
new  rule  which  was  adopted  to  control 
VOC  emissions  during  the  refinishing  of 
automobiles.  Presently  there  is  no  CTG 
applicable  to  automobile  refinishing. 
Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

EPA  has  evaluated  SBCAPCD's 
submitted  Rule  1116  for  consistency 
with  the  CAA,  EPA  regulations,  and 
EPA  policy  and  has  found  that  the  rule 
is,  for  the  most  part,  consistent  with 
federal  law  and  EPApolicy. 

Although  SBCAPCD  Rule  1116  will 
strengthen  the  SIP,  this  rule  contains 
deficiencies  which  were  required  to  be 
corrected  pursuant  to  the  scMCtion 


Mction  1  lOOtXlXA)  of  tb«  tmmdMi  Act,  ravi««d  tha 
critarU  on  Aii^uM  26. 1991  (9«  FR  42216). 


182(a)(2)(A)  requirement  of  Part  D  of  the 
CAA.  Rule  1116  allows  the  Air 
Pollution  Control  Officer  discretion  in 
choosing  equivalent  test  methods  for 
determination  of  compliance:  Rule  1116 
fails  to  require  recordkeeping 
reouirements  for  exempt  facilities;  and 
Rule  1116  contains  an  inadeouate  rule 
applicabiUty  section.  A  detailed 
discussion  of  these  deficiencies  can  be 
found  in  the  Technical  Support 
Document  for  Rule  1116  (1/25/93). 
which  is  available  bom  the  U.S.  EPA, 
Region  9  office.  Because  of  these 
deficiencies,  the  rule  is  not  approvable 
pursuant  to  the  section  182(a)(2)(A)  of 
the  CAA  because  it  is  not  consistent 
with  the  interpretation  of  section  172  of 
the  1977  CAA  as  foxmd  in  the  Blue  Book 
and  may  lead  to  rule  enforceability 
problems. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  Rule 
1116  under  section  110(k)(3)  and  Part  D. 
Also,  because  the  submitted  rule  is  not 
composed  of  separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  caimot  grant  partial  approval 
of  Rule  1116  under  section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SBCAPCD's 
submitted  Rule  1116  under  sections 
110(k)(3)  and  301(a)  of  the  CAA. 

At  die  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA,  and,  as 
such,  Rule  1116  does  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  Under 
section  179(a)(2).  if  the  Administrator 
disapproves  a  submission  under  section 
110(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failuro  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  sanctions 
related  to  highway  funding  and 
sanctions  related  to  offsets.  The  18 
month  period  referred  to  in  section 
179(a)  will  begin  at  the  time  EPA 
publishes  final  notice  of  this 
disapproval.  Moreover,  the  final 
disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 


under  section  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  ^4PR  has 
been  adopted  by  SBCAPCD  and  is 
currently  in  effect  in  San  Bernardino 
County.  EPA's  limited  disapproval 
action  in  this  NPR  does  not  prevent  EPA 
or  SBCAPCD  from  enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  Implementation 

[>Ian  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  Section  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Limited  approvals  under  section  110 
and  301  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements.  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAjA  forbids  EPA  to  base  its  actions 
concerning  SEPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EJ'.A..  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
section  7410(a)(2). 

EPA's  limited  disapproval  of  the  State 
request  imder  section  110  and  301  and 
subchapter  I,  Part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  aflfect  its  federal  or  state 
enforceability.  Moreover,  EPA's  limited 
disapproval  of  the  submittal  does  not 
impose  any  new  federal  requirements. 

Therefore,  EPA  certifies  that  this 
limited  disapproval  action  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
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requirements  nor  does  it  impose  any 
new  federal  requirements. 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  PR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
table  2  and  table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  table 
2  and  table  3  SIP  revisions.  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone, 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  April  27, 1993. 
lohn  C  WiM. 

Acting  Regional  Administrator. 
IFR  Doc.  93-11249  Filed  5-11-93;  8:45  am) 
MUJNQ  COOe  HW-SO-P 


40  CFR  Part  180 
[OPf>-300283;  FRL-4582-9] 
RIN  No.  2070-AC18 

Vinyl  Acatate-Allyl  Acetata- 
Monomethyl  Malaata  Copotymer  and 
Vinyl  Acetate-Vinyl  Alcohol-Disodlum 
Itaconate  Copolymer;  Tolerance 
Exemptlona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
exemptions  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
vinyl  acetate-allyl  acetate-monomethyl 
raaleate  copolymer  and  vinyl  acetate- 
vinyl  alcohol-disodium  itaconate 
copolymer  when  used  as  inert 
ingredients  (components  of  water- 
soluble  film)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
proposed  regulation  was  requested  by 
Mitsui  Plastics,  Inc. 
DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
300283],  must  be  received  on  or  before 
June  11, 1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
;  'esticide  Programs,  Environmental 


Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132.  Qystal 
Mali  Bldg.  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
doctunent  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  hoHdays. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower. 
Arlington.  VA  22202.  (703)-308-8320. 
SUPPI.EMENTARY  MFORMATION:  Mitsui 
Plastics.  Inc..  11  Martin  Ave..  White 
Plains.  NY  10606.  has  submitted 
pesticide  petitions,  PP  2E4153  and  PP 
3E4178,  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  21  U.S.C.  346a(e). 
propose  to  amend  40  CFR  180.1001(d) 
by  establishing  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  vinyl  acetate-allyl  acetate- 
monomethyl  maleate  copolymer  (PP 
2E4153)  and  vinyl  acetate-vinyl  alcohol- 
disodium  itaconate  copolymer  (PP 
3E4178)  and  when  used  as  inert 
ingredients  (components  of  water- 
soluble  film)  in  pesticide  formulations 
applied  to  growing  crops  only. 

mert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  Umited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pestiddal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
adds;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 


ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  established 
data  requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk.  The  Agency  has  dedded  that  the 
data  normally  required  to  support  the 
proposed  tolerance  exemption  for  vinyl 
acetate-allyl  acetate-monomethyl 
maleate  copolymer  and  vinyl  acetate- 
vinyl  alcohol-disodium  itaconate 
copolymer  will  not  need  to  be 
submitted.  The  rationale  for  this 
decision  is  described  below: 

In  the  case  of  certain  chemical 
substances  which  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  beUeves  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Vinyl  acetate-allyl  acetate-monomethyl 
maleate  copolymer  and  vinyl  acetate- 
vinyl  alcohol-disodium  itaconate 
copolymer  conform  to  the  definition  of 
a  polymer  given  in  40  CFR 
723.250(b)(ll)  and  meet  the  following 
criteria  which  are  used  to  identify  low- 
risk  polymers: 

1.  The  minimum  average  molecular 
weight  of  vinyl  acetate-allyl  acetate- 
monomethyl  maleate  copolymer  is 
20,000,  and  the  minimum  average 
molecular  weight  of  vinyl  acetate-vinyl 
alcohol-disodium  itaconate  copolymer 
is  50,290.  Substances  with  molecular 
weights  greater  than  400  are  generally 
not  readily  absorbed  through  the  intact 
skin,  and  substances  with  molecular 
weights  greater  than  1.000  are  generally 
not  absorbed  through  the  intact 
gastrointestinal  (GI)  tract.  Chemicals  not 
absorbed  through  the  skin  or  GI  tract  are 
generally  incapable  of  elidting  a  toxic 
response. 

2.  The  above-mentioned  copolymers 
are  not  cationic  polymers  nor  are  they 
reasonably  antidpated  to  become 
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cationic  potymen  in  a  natunl  aquatic 
environment. 

3.  Tha  above-mentioiMd  copotymers 
do  aot  contain  lesa  than  32.0  percent  by 
weight  of  the  atranic  element  carbon. 

4.  The  above-mentioned  cc^xilymers 
contain  aa  an  integral  pert  of  their 
compoaitioa  the  atomtc  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  The  above-mentionad  copolymeta 
do  not  coalain  aa  an  integral  pert  of 
their  composition,  except  aa  impuritiee. 
any  eiementa  other  than  thoae  listed  In 
40  cm  723.250(d)(3)(ii). 

8.  The  above-meotiooed  copolymers 
are  not  biopol3nners,  synthetic 
equivalents  of  btopolymo^.  or 
derivatives  or  modifications  of 
biopolymen  that  are  substantially 
intact 

7.  The  above-mentioned  copolymers 
are  not  manuiactured  from  reectants 
containing,  other  than  as  impuhbes, 
halogen  atoms  or  cyano  groups. 

8.  The  above-mentionaid  copolymers 
do  not  contain  reactive  functional 
groups  that  are  intended  or  reasonably 
anticipated  to  undergo  further  reaction. 

9. Ine  above-mentioned  copolymers 
are  not  designed  or  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolyraeri2e. 

Based  upon  the  above  information 
and  review  of  its  use.  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  these 
ingredients  are  useful  and  tolerances  are 


not  iteceasary  to  protect  the  public 
health.  Therefore,  EPA  proposes  thet  the 
exenptioas  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Kegiatar  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  acomience  with  section 
40d(e)  of  the  Federal  Food,  Ehiig,  and 
Cosmetic  Act. 

hitereeted  persons  are  invited  to 
submit  written  conunents  on  the 

C posed  regulation.  Conunents  must 
r  a  notation  indicating  the  document 
control  number,  (OPP- 300283}.  All 
writtm  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  hoHdays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354  StaL  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 


reguletions  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  eflect  on  a  substantial  nimxber 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  In 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Uat  of  Subjects  in  40  CFE  Part  18« 

Achninistrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements. 

Dated:  April  30, 1993. 

Lawr«nc«  E.  CuUeen, 

Acting  Director,  Hegistration  Divisum.  Offict 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  paxt  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  1 80.1 001  (d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredients,  to  read  as  follows: 

fiaaiOCI    Exemptlona  from  the 
requirement  of  •  toierancak^ 

(d)'  •  • 


Inert  InflrsdleiitB 


Limits 


Usee 


Vinyl  acetate  a»y<  acefle  mowomethyt  maieate  co- 
polytnef  {paMmum  awecage  motecular  weight 
20,000). 

Vinyt  acetBta-vtoiyl  akxhoMiaodkjm  Kacenate  copoly^ 
mec  (minimum  average  motecutar  weight  50,290). 


Component  of  water-soluble  fitm. 
Component  of  water-solubie  Mm. 


(FR  Doc.  03-10964  FIM  S-lV-93;  8:45  am) 


40  CFR  Part  180 
(OP^-300a8«;  Fm^-46«7-^ 
RIN2070-AC18 

Trimathyloipropana;  1- 
Tatradacanamlna,  N,N-Olniathyf-^ 
Oxida:  TaU  Oir  Dtaatara  With 
Potypropytana  Glycol;  Qtycarol- 
Propytana  OxIda  Pdyman  Toterartca 
Exaroptlona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SMUMRV;  This  document  proposes  that 
an  exemptJoR  from  the  requirement  of  a 


tolerance  be  established  for  residuea  of 
trimethyif^propene;  1-tetradecanamine, 
N,N  dimethyl-,  N-oxide;  tall  oil  diesters 
with  polypropylene  glycol;  and 
glycerol-propylene  oxide  p>olymer, 
when  used  as  ineri  ingredients 
(components  of  water-soluble  films)  in 
pesticide  formulations  ^plied  to 
growing  crops  only.  This  proposed 
regulaticm  was  rec^iested  by  Chris  Craft 
Industrial  Products,  Inc. 

DATES:  Comments,  identified  by  the 
document  control  nuaiber  (OPF- 
300286},  must  be  received  on  or  before 
June  11. 1993. 

AOfMESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
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Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1128.  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
,VA  22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Con.<idential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
iA  copy  of  the  comment  that  does  not 
icontain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 

Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
ithe  EPA  without  prior  notice.  The 
ipublic  docket  is  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOfl  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower. 
Arlington,  VA  22202,  (703)  308-8320. 
SUPPLEMENTARY  INFORMATION:  Polyvinyl 
alcohol  water  soluble  films  are  used  to 
package  pesticides  in  order  to  reduce 
exposure  to  persons  who  mix  and  load 
pesticides:  the  film  package  is  added 
directly  to  the  tank  mix.  "Hiis  not  only 
reduces  worker  exposure,  but  also 
diminishes  problems  concerning 
container  disposal.  Polyvinyl  alcohol 
has  been  approved  for  use  as  an  inert 
ingredient  in  food-use  pesticide 
formulations  since  1974  (39  FR  799; 
January  3. 1974).  EPA  has  learned  that 
polyvinyl  alcohol  films  are  proprietary 
mixtures,  many  of  which  contain 
components  for  which  exemptions  from 
the  requirement  of  a  tolerance  have  not 
been  established  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 

Chris  Craft  Industrial  Products.  Inc., 
407  County  Line  Rd.,  Gary,  IN  46403- 
2699.  has  submitted  pesticide  petition 
(PP)  3E4217  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(e),  amend 
40  CFR  180.1001(d)  by  estabUshing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  all  components 
of  several  of  its  polyvinyl  alcohol  water- 
soluble  films  when  used  as  inert 
ingredients  in  pesticide  formulations 
•pplied  to  growing  crops  only. 


Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  Agency  reviewed  the  contents  of 
the  Chris  Craft  polyvinyl  alcohol  films 
and  determined  that  many  of  the 
components  did  not  require  the 
establishment  of  a  tolerance  exemption 
because  they  constituted  less  than  0.1 
percent  of  the  film  and  therefore  would 
not  be  detectable  in  food  under 
reasonable  worst-case  conditions. 
However,  four  components, 
trimethylolpropane;  1-tetradecanamine, 
N.N-dimethyl-,  AT-oxide;  tall  oil  diesters 
with  polypropylene  glycol;  and 
glycerol-propylene  oxide  polymer  may 
leave  detectable  residues  in  food. 

The  Agency  has  expedited  the  review 
of  these  components  in  order  to  ensure 
that  this  technology,  known  to  reduce 
risk  of  worker  exposure  to  pesticides, 
can  continue  to  be  used  with  the 
assurance  that  the  resultant  food 
produced  will  not  be  considered 
adulterated  under  the  Federal  Food, 
Drug  and  Cosmetic  Act. 

The  information  and  data  submitted 
in  the  petition  and  other  relevant 
material  have  been  evaluated.  As  part  of 
the  EPA  pohcy  statement  on  inert 
ingredients  published  in  the  Federal 
Roister  of  April  22, 1987  (52  FR 
13305),  the  Agency  established  data 
requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risK. 

The  Agency  has  decided  that  the  data 
normally  required  to  support  the 
proposed  tolerance  exemption  for 
trimethylolpropane;  1-tetradecanamine, 
N,N-dimethyl-,  N-oxide;  tall  oil  diesters 
with  polypropylene  glycol;  and 
glycerol-propylene  oxide  polymer  will 
not  need  to  be  submitted.  The  rationale 
for  this  decision  is  described  below. 

1. 1-Tetradecanamine,  N,N-dimethyl-, 
N-oxide;  tall  oil  diesters  with 


polypropylene  glycol;  and  glycerol- 
propylene  oxide  polymer  are  not 
expected  to  be  absoroed  by  any  route 
based  on  a  review  of  their  chemical 
structures  by  the  Office  of  Pollution, 
Prevention,  and  Toxics  (OPPT) 
Structure  Activity  Team,  thus 
eliminating  concerns  for  toxicity 
including  carcinogenicity,  mutagenicity, 
and  developmental  toxicity. 

2.  Tall  oil  diesters  with  polypropylene 
glycol  are  currently  used  in  compounds 
approved  by  the  Food  and  Drug 
Administration  for  use  as  components 
of  adhesives,  coatings,  paper  and 
paperboard,  and  animal  glues  used  in 
packaging,  transporting,  or  holding  food 
under  title  21  of  the  Code  of  Federal 
Regulations  [CFR),  §§  175.105, 175.210. 
175.300. 176.170, 176.180. 176.200.  and 
178.3120. 

3.  Trimethylolpropane  is  approved  by 
the  Food  and  Drug  Administration  for 
use  as  a  component  of  adhesives 
intended  for  use  in  packaging, 
transporting,  or  holding  food  under  21 
CFR  175.105. 

4.  Trimethylolpropane  has  a  reported 
acute  oral  LDjo  of  14  g/kg  or  greater  in 
rats,  indicating  low  absorption  by  the 
oral  route. 

5.  The  OPPT  Structure  Activity  Team 
indicated  a  low-to-moderate  concern  for 
developmental  toxicity  for 
trimethylolpropane.  This  concern  was 
based  on  a  general  concern  for 
developmental  toxicity  in  branched- 
chain  alcohols  as  a  chemical  class. 
Based  upon  knowledge  of  the  potency  of 
developmental  toxicants,  in  general,  and 
the  branched -chain  chemical  class,  in 
particular,  the  expected  levels  of 
trimethylolpropane  in  these  films  and 
worst-case  dietary  exposure 
assumptions,  the  Agency  has 
determined  that  this  chemical  will  not 
pose  a  risk  to  health  under  the  proposed 
conditions  of  use. 

Based  upon  the  above  information, 
review  of  the  ingredients'  use,  and 
expected  low  exposure,  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  these 
ingredients  are  useful  and  tolerances  are 
not  necessary  to  protect  the  public 
health.  Therefore.  EPA  proposes  that  the 
exemptions  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  36  days  after 
publication  of  this  document  in  the 
Federal  Register  that  thie  rulemaking 
proposal  be  referred  to  an  Advisory 
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IMI 


Committa*  in  accordanc*  with  aecti<» 
408(e)  of  Um  Fedwal  Food.  Drug,  and 
Coamatk:  Act. 

Intareatod  pancma  an»  invited  to 
submit  writton  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dooiment 
control  number,  IOPP^300286].  AU 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Pi^lic  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holiday*. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  secticui  3  of  Executive 
Order 1Z291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612). 


the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raiaing  tolerance  levels  or 
estaUiafaing  exemptions  from  tolerance 
reqoirementB  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  ceitificatian 
statement  to  this  efiisct  was  published  in 
the  ¥9d«ni  Regisler  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 


Dated:  May  4. 1993. 

LaHiinE.niHM, 

Director,  Registrattott  Dhnston,  Offivo  tij 
Postidth  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  pari  180 
continues  to  read  aa  follows: 

Authority:  21  U.S.C.  346a  and  3n. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredients,  to  read  as  foliowr. 

1180.1001    Exemptions  from  ttie 
reQuiraments  ol  a  lotoranoe. 


(d) 


Inert  mgrectonts 


Umta 


Uses 


Glycerot-propylene  oxide  polymer  (CAS   Reg.   No. 
25791-962). 


Component  In  water-a6ut)ie  film 


TaM  oU  diestefs  with  polypropylene  glycol  (CAS  Reg. 

No.  68646-12-4). 
1-Te»edacenewine.    N^AMmetiyl-,    M<aidm    (CAS 

Reg.  No.  3332-27-2). 


...X. 


Component  in  water-solubia  film 
Component  In  watsrsoluble  film 


Trimelhylolprapane  (CAS  Rag.  Na  7799^) Not  to  exceed  5%  of  the  film  ....    Component  in  waier-solubte  film 


[FR  Doc.  93-11252  FUed  5-11-43;  8:45  ami 

BiUJNO  COOS  I 


40  CFR  Part  228 
[FRL-46S3-1] 

Ocean  Dumping;  f*repoaad  Site 
Designation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  In  this  document  EPA 
proposes  to  designate  a  new  dredged 
material  disposal  site  located  offshore  of 
Norfolk,  Virginia  as  an  EPA  approved 
oceen  dumping  site  for  the  dumping  of 
dredged  material  that  meets  ocean 
dumping  criteria  removed  from  the 
entrance  chaimels  to  the  Chesapeake 
Bay  and  otho-  lower  Chesapeake  Bey 
arees.  This  action  is  necessary  to 
provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  this  material. 


DATES:  Comments  must  be  received  on 
or  before  June  23. 1993. 

A00RESSE8:  Send  comments  to: 

William  C.  Muir.  Environmental 
Assessment  Branch.  Environmental 
Services  Divisitm.  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia.  PA 
19107. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit, 
room  2904  (rear),  401  M  Street.  SW., 
Washington.  DC  2046a 

EPA  Region  m,  841  Chestnut  Street. 
Philadelphia.  PA. 

Norfoflc  District,  U.S.  Army  Corps  of 
Engineers,  803  Front  Street.  Norfolk. 
VA. 

FOR  FURTHER  MFORMATKM  CONTACT: 

William  C.  Muir,  Environmental 
Assessment  Branch,  U.S.  EPA  Region 
m,  841  Chestnut  Building,  Philadelphia, 
PA  19107,  (215)  597-2541 

SUPPt^MENTARV  MFORMATKM: 


A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Admini^rator  of  EPA  the  authority  to 
designate  sites  where  ocean  dximping 
may  be  permitted.  On  December  23. 
1986.  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Adnainistrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  within 
Region  in  and  is  being  made  pursuant 
to  that  authority  .The  EPA  Ocean 
Dumping  Regulations  (40  CFR  chapter  I, 
siibchapter  H.  §  228.4)  state  that  ocean 
dumping  sites  will  be  designated  by 
promulgation  in  this  part  228. 

B.  EIS  Development 

Section  102(c)  of  the  Naticoial 
Environmental  Policy  Act  of  1969. 42 
U.S.C  4321  et  seq.  ("NEPA")  requires 
that  Federal  agencies  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposals  for  legislation  and  other 
major  Federal  actions  significantly 
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affecting  the  quality  of  the  hiiman 
environment.  The  object  of  NEPA  is  to 
build  into  the  Agency  decision-making 
process  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  While  NEPA  does  not  apply  to 
EPA  activities  of  this  type,  EPA  nas 
voluntarily  committed  to  prepare  EIS's 
in  connection  with  ocean  dumping  site 
designations  such  as  this.  (See  39  FR 
16186  (May  7.  1974)). 

The  EPA  prepared  a  draft  and  final 
Environmental  Impact  Statement  (EIS) 
entitled  "Environmental  Impact 
Statement  for  the  Designation  of  an 
Ocean  Dredged  Material  Disposal  Site 
Located  Offshore  Norfolk  Vii^ia."  On 
Augvist  9. 1991  a  notice  of  availability 
of  the  draft  EIS  for  public  review  and 
comment  was  published  in  the  Federal 
Register  at  (56  FR  154).  The  public 
comment  period  on  this  draft  EIS  closed 
September  30, 1991.  Twenty-eight 
reviewers  submitted  comments  on  the 
draft  EIS,  which  the  Agency  assessed 
and  responded  to  in  the  final  EIS. 
Editorial  or  factual  corrections  required 
by  the  comments  were  incorporated  in 
the  text  and  noted  in  the  Agency's 
response.  Comments  that  could  not  be 
appropriately  treated  as  text  changes 
were  addressed  point  by  point  in  the 
final  EIS,  following  the  letters  of 
comment. 

On  February  5, 1993,  a  notice  of 
availability  of  the  final  EIS  for  public 
review  and  comment  was  pubhshed  in 
the  Federal  Register  at  (58  FR  23).  The 
public  comment  period  on  the  final  EIS 
closed  March  8,  1993.  Six  comments 
were  received  on  the  final  EIS.  No  major 
comments  or  concerns  were  raised  on 
the  final  EIS.  Anyone  desiring  a  copy  of 
the  EIS  may  obtain  one  from  5ie  address 
given  above. 

EPA  has  initiated  section  7 
consultation  under  the  Endangered 
Species  Act  with  the  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries 
Service, 

The  action  discussed  in  the  EIS  is  the 
designation  for  use  of  an  ocean  dredged 
material  disposal  site  offshore  of 
Norfolk,  Virginia,  identified  as  the 
Norfolk  Ocean  Disposal  Site.  The 
purpose  of  the  designation  is  to  provide 
an  environmentally  acceptable  location 
for  ocean  disposal  of  dredged  material. 
The  appropriateness  of  ocean  disposal  is 
determined  on  a  case  by  case  basis  as 
jwrt  of  the  process  of  issuing  permits  for 
ocean  disposal. 

The  EIS  discusses  the  need  for  the 
action,  examines  ocean  disposal  site 
alternatives  to  the  proposed  action,  and 
presents  the  information  needed  to 
evaluate  the  suitabiUty  of  ocean 
disposal  areas  for  final  designation  for 
continuing  use.  The  EIS  is  based  on 


previous  environmental  studies 
conducted  by  EPA  and  the  Corps  of 
Engineers  that  identified  the  site  as 
being  acceptable  for  the  disposal  of 
suitable  ocean  dredge  material.  The  EIS 
and  final  designation  process  are  being 
conducted  in  accordance  with  the 
requirements  of  the  Act,  the  Ocean 
Dumping  Regulations,  and  other 
applicable  Federal  environmental 
leuslation. 

To  adequately  manage  the  disposal  of 
dredge  material,  the  U.S.  Army  Corps  of 
Engineers,  Norfolk  District,  has 
requested  that  EPA  designate  an  Ocean 
Dredged  Material  Disposal  Site.  Such  a 
site  is  needed  to  contain  dredged 
material  from  the  maintenance  and 
construction  of  federally  authorized 
dredging  projects  in  the  lower 
Chesapeake  Bay. 

Currently,  the  disposal  of  dredged 
material  from  the  Hampton  Roads  and 
lower  Chesapeake  Bay  channels  is  split 
between  the  Dam  Neck  Ocean  Disposal 
Site  offshore  Virginia  Beach,  Virginia, 
and  the  Craney  Island  Containment 
Area  (or  Craney  Island  CKsposal  Area). 
The  Craney  Island  Containment  Area  is 
a  leveed  peninsula  located  on  the  west 
bank  of  the  Elizabeth  River  near 
Norfolk,  Virginia,  that  was  designated  in 
1957  as  a  disposal  area.  This  area  is 
approaching  its  fill  capacity,  and  the 
U.S.  Army  Corps  of  Engineers,  Norfolk 
District,  estimates  that  this  area  may  be 
filled  by  the  year  1997  under  current 
management  strategies.  Other 
management  options  such  as  limited 
disposal  material  to  contaminated 
sediment  could  extend  the  life  of  the 
area,  but  would  decrease  the  life  of  the 
Dam  Neck  Ocean  Disposal  Site.  The 
Dam  Neck  Ocean  Disposal  Site  is 
designated  primarily  for  clean  fine  to 
medium  grain  material  bx>m  the 
Thimble  Shoal,  Cap  Henry,  and  Atlantic 
channels.  Use  of  the  Dam  Neck  Ocean 
Disposal  Site  for  disposal  of  materials 
from  locations  other  than  those 
designated  may  present  a  conflict.  In 
addition,  disposal  of  a  large  volume  of 
material  from  the  Hampton  Roads  or 
York  Spit  channels  would  limit  the  life 
of  the  site  to  only  7  to  15  years.  Thus, 
an  alternative  disposal  option  is  needed 
to  maximize  the  use  of  the  two  existing 
sites  and  provide  long-term  dredge 
material  disposal  options  for  the  U.S. 
Army  Corps  of  Engineers,  while 
minimizing  adverse  impacts.  Disposal 
alternatives  considered  in  the  EIS 
include:  no  action,  land  disposal,  beach 
replenishment,  disposal  in  the 
Chesapeake  Bay,  ocean  disposal  on  the 
continental  shelf,  and  ocean  disposal 
beyond  the  edge  of  the  continental  shelf. 

The  no  action  alternative  is  not 
feasible  because  it  would  not  allow  for 


the  long  term  use  of  the  Norfolk  Harbor, 
which  is  vitally  important  to  the 
economy  of  the  area.  Land  disposal 
alternatives,  except  for  the  oirrently 
used  Craney  Island  Containment  Area, 
are  not  currently  feasible  because  of 
public  opposition,  potential  adverse 
impacts  to  the  environment,  and  cost 
Beach  replenishment  would  be  a 
beneficid  use  of  dredged  material; 
however,  it  would  not  provide  adequate 
capacity  for  large  volumes  of  material  or 
for  materials  consisting  of  clay  or  silt 
sized  particles.  Disposal  of  dredge 
material  within  the  Chesapeake  Bay  is 
unacceptable  because  of  potential 
environmental,  economic  and  social 
issues,  and  potential  disruption  of 
commercial  cmd  military  snipping 
operations.  Disposal  of  dredged  material 
at  an  area(8)  beyond  the  edge  of  the 
continental  shelf  would  be  excessively 
expensive.  In  addition,  this  area  is 
proposed  for  designation  as  a  National 
Marine  Sanctuary  under  provisions  of 
the  Marine  Protection,  Research  and 
Sanctiiaries  Act  of  1972. 

As  presented  in  the  EIS,  designation 
of  the  proposed  site  for  the  disposal  of 
dredge  material  that  meets  regulatory 
criteria  would  give  the  U.S.  Army  Corps 
of  Engineers,  Norfolk  District,  adequate 
long-term  capabiUties  for  the  disposal  of 
dredged  material.  The  proixwed  Norfolk 
Ocean  Disposal  Site  would  be  one 
component  of  a  dredge  material 
management  plan.  The  other 
components  of  the  plan  are  the 
continued  use  of  the  Craney  Island 
Containment  Area,  beach 
replenishment,  and  the  continued  use  of 
the  Dam  Neck  Ocean  IDisposal  Site.  The 
Craney  Island  Containment  Area  will  be 
used  exclusively  for  the  disposal  of 
dredged  material  that  does  not  meet 
ocean  disposal  criteria.  Beach 
replenishment  will  be  limited  to 
material  dredged  from  areas  that 
consists  primarily  of  clean  sand.  The 
Dam  Neck  Ocean  Disposal  Site  will 
continue  to  receive  primarily  fine  to 
medium  grained  sand  and  some  silts 
and  clays  that  meet  ocean  dumping 
criteria. 

C  Pn^KMed  Site  Designation 

The  proposed  Norfolk  Ocean  Disposal 
Site  is  the  primary  disposal  site  for  the 
disposal  of  smtable  material  from 
dredging  operations  in  the  lower 
Chesapeake  Bay  region.  Dredging 
operations  in  this  region  include  the 
maintenance  of  several  navigation 
channels,  the  Atlantic  Ocean  Channel, 
the  Cape  Henry  Channel,  the  Thimble 
Shoal  Channel,  the  York  Spit  Channel 
and  the  Hampton  Roads  Channel.  These 
channels  provide  entrance  to  the  ports 
of  Hampton  Roads  and  Baltimore. 
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Combined  these  ports  provide  the 
largest  export  tonnage  in  the  country. 
Maintenance  of  these  ports  for 
navigation  is  vital  to  the  economy  of  the 
region  and  the  United  States.  Further, 
the  chaimels  provide  entrance  to  the 
largest  navel  port  in  the  world,  the 
Naval  Shipyard,  which  is  vital  to 
national  defense. 

On  the  average,  four  to  five  million 
cubic  yards  of  material  is  dredged 
aiuiually  by  the  U.S.  Army  Corps  of 
Engineers  (Norfolk  District),  the  U.S. 
Navy,  and  State  and  private  parties. 
Dredge  material  is  predominantly  mud, 
clay,  and  silt  taken  primarily  from  the 
industrialized  Hampton  Roads/ 
EUzabetb  River  area.  The  remaining 
dredge  material  consists  of  sand,  gravel, 
and  shell  taken  mainly  from  the 
Thimble  Shoal  and  Cape  Henry 
channels. 

The  proposed  Norfolk  Ocean  Disposal 
Site,  which  is  needed  to  accommodate 
current  and  future  disposal 
requirements  of  dredged  material,  is 
located  approximately  17  nautical  miles 
(31  kilometers)  west  of  the  mouth  of  the 
Chesapeake  Bay.  The  proposed  site  is 
delineated  by  a  circle  with  a  radius  of 
4  nautical  miles  (7.4  kilometers) 
centered  at  36  degrees,  59  minutes  north 
latitude,  and  75  degrees,  39  minutes 
west  longitude.  The  Norfolk  Ocean 
Disposal  Site  partially  overlaps  an  area 
used  for  dredge  material  disposal  prior 
to  the  1960's.  Water  depth  in  the  area 
ranges  from  43-65  feet  (13.1-26  meters). 
Extensive  characterization  and 
delineation  of  this  site  as  an  acceptable 
disposal  site  is  presented  in  the  OS.  The 
proposed  site  is  sufficiently  removed 
from  amenities  such  as  beaches,  fish 
havens,  environmentally  sensitive  areas, 
and  shipping  lanes  so  as  to  minimize 
impacts.  If  at  any  time,  however, 
disposal  operations  at  the  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  will  be  restricted  or 
terminated  as  per  40  CFR  228.7  through 
228.10. 

D.  Regulatory  Requirementi 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean  disposal 
sites  for  continuing  use.  Sites  are 
selected  so  as  to  minimize  interference 
with  other  marine  activities,  to  keep  any 
temporary  perturbations  from  the 
diunping  from  causing  impacts  outside 
the  (^sposal  site,  and  to  permit  effective 
monitoring  to  detect  any  adverse 
impacts  at  any  early  stage.  Where 
feasible,  locations  off  the  Continental 
Shelf  are  preferred.  If  at  any  time 
disposal  operations  at  an  interim  site 
cause  unacceptable  adverse  impacts,  the 
use  of  that  site  will  be  terminated  as 
soon  as  suitable  alternate  disposal  sites 


can  be  designated.  The  general  criteria 
are  given  in  §  228.5  of  the  EPA  Ocean 
Dumping  Regulations,  and  $  228.6  lists 
11  specific  factors  used  in  evaluating  a 
proposed  disposal  site  to  assure  that  the 
general  criteria  are  met. 

The  proposed  site  conforms  to  the  five 
general  criteria.  However,  there  are  no 
existing  historically  used  sites  beyond 
the  edge  of  the  Continental  Shelf  in  this 
area.  D'A  has  determined,  based  on  the 
information  presented  in  the  EIS  that  a 
site  off  the  Continental  Shelf  is  not 
feasible  and  that  no  environmental 
benefit  would  be  obtained  by  selecting 
such  a  site  instead  of  that  proposed  in 
this  action. 

The  characteristics  of  the  proposed 
site  are  reviewed  below  in  terms  of  the 
11  specific  criteria  for  site  selection. 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  from  Coast  (40  CFR 
228.6(a)(1)) 

The  proposed  Norfolk  Ocean  Disposal 
Site  is  centered  at  36  degrees,  59  feet 
North  latitude,  and  75  degrees,  39  feet 
West  longitude,  and  has  a  radius  of  four 
nautical  miles  (7.4  kilometers).  Water 
depths  in  the  area  range  from  43  to  85 
feet  (13  to  26  meters).  Water  depths  near 
the  center  of  the  area  range  from  65  to 
80  feet  (19.8  to  24.4  meters).  The  bottom 
topography  is  generally  flat  with  depth 
contours  running  parallel  to  the 
coastline.  The  bottom  topography  slopes 
from  43  feet  (13.1  meters)  at  the 
northwest  edge  of  the  disposal  area  to 
85  feet  (25.9  meters)  on  the  eastern  edge 
of  the  area.  The  center  of  the  proposed 
Norfolk  Ocean  Disposal  Site  is  located 
approximately  17  nautical  miles  (31 
kilometers)  fit)m  the  nearest  land. 

2.  Location  in  Relation  to  Breeding 
Spavming  Nursery,  Feeding  or  Passage 
Areas  of  Lining  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)) 

The  Chesapeake  Bay,  Norfolk  Harbor, 
and  adjoining  onshore  ocean  areas 
support  a  relatively  abuindant  and 
diverse  biological  community.  The 
distribution  and  abundance  of 
individual  species  depends  on  the 
spawning  habits  and  environmental 
preferences  of  the  species  and  the 
season  of  the  year.  Fish  and  other 
aquatic  organisms  (e.g.,  crabs,  plankton) 
migrate  into  and  out  of  the  Bay 
throughout  the  year  eiuoute  to 
spawning  grounds  or  Juvenile 
development  areas.  Several  of  the  fish 
and  shellfish  species  that  inhabit 
nearshore  areas  have  commercial  or 
recreational  importance.  Previous 
studies,  however,  have  shown  that  the 
proposed  Norfolk  Ocean  Disposal  Site  is 
not  an  important  breeding,  spawning,  or 


nursery  area  for  fish  because  it  is 
located  far  offshore.  No  harvestable 
quantities  of  fish  or  shellfish  are  known 
to  exist  in  the  area. 

Studies  indicate  that  disposal 
activities  at  the  proposed  site  are 
unlikely  to  have  substantial  adverse 
effects  on  aquatic  organisitis,  mainly 
because  organism  populations  are 
widely  distributed  on  the  continental 
shelf. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR  228(a)(3)) 

The  center  of  the  proposed  Norfolk 
Ocean  Disposal  Site  is  located  17 
nautical  miles  (31.5  kilometers)  from  the 
nearest  recreational  beach  at  Virginia 
Beach,  Virginia.  Thus,  the  closest  edge 
of  the  site  is  13  nautical  miles  (24 
kilometers)  from  the  beach.  The 
Triangle  Wrecks,  a  popular  sport  fishing 
and  diving  location,  is  located  4.8 
nautical  miles  (8.9  kilometers)  from  the 
site.  Net  sediment  transport  is 
negligible.  Bottom  currents  are 
meteorologically  controlled  and  may 
account  for  the  nonuniform 
sedimentation  rates  measured 
throughout  the  site  .  In  addition, 
material  with  an  age  less  than  10  years 
was  deposited  at  the  site,  which 
indicates  that  deposition  of  material 
occiirs  at  the  site.  It  is  unlikely  that 
dredge  material  disposed  at  the  site 
would  be  transported  to  beaches  or 
other  amenity  areas. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Wastes,  If  Any 
(40  CFR  228.6(a)(4)) 

The  proposed  Norfolk  Ocean  Disposal 
Site  will  be  used  for  disposal  of  new 
work  and  maintenance  material  dredged 
from  the  lower  Chesapeake  Bay.  The 
proposed  site  could  be  used  for  the 
disposal  of  appropriate  material  from 
the  Thimble  Shoals,  Cape  Henry, 
Atlantic,  Hampton  Roads,  York  Spit, 
and  possibly  other  channels  within  the 
lower  Chesapeake  Bay  area.  The 
quantity  of  material  to  be  placed  at  the 
site  depends  on  the  quality  of  the 
dredged  material.  Only  material  that 
meets  ocean  dumping  criteria  will  be 
disposed  at  the  proposed  site.  This 
includes  unconsolidated  fine  td  medium 
grain  sands,  silts,  and  clays.  The  Craney 
lisland  Containment  Area  will  receive 
material  not  suitable  for  ocean  disposal, 
and  the  Dam  Neck  Ocean  Disposal  Site 
will  receive  material  for  which  it  has 
been  designated.  Dredge  material  that 
consists  of  clean  sands  will  be  used  for 
beach  replenishment  or  disposed  at  the 
Dam  Neck  site. 
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Different  dredged  material  dispoMl 
management  plans  would  result  in 
varying  amounts  of  dredge  material 
placed  in  each  of  the  dispoMl  areas. 
U.S.  Army  Corps  of  Engineers,  Norfolk 
District  estimates  that  250  million  cubic 
yards  of  dredge  material  from  Federal, 
State,  and  private  dredging  projects  may 
be  disposed  at  the  proposed  site  over 
the  next  50  years.  To  oispose  of  this 
material  at  the  proposed  Norfolk  Ocean 
EHsposal  Site,  the  Corps  of  Engineers 
will  probably  employ  bucket  and  scow 
or  hopper  dredges  of  5,000  to  8,000 
cubic  yard  capacity.  The  dredges  will  be 
either  split-hull  or  bottom-dump  design. 

The  suitability  of  materials  dredgecT 
from  areas  in  the  lower  Chesapeake  Bay 
for  ocean  disposal  has  been  investigated 
by  several  authors.  These  studies  are 
summarized  in  the  Supplemental 
Information  Report  to  the  final 
Environmental  Impact  Statement  for  the 
Norfolk  Harbor  and  Channels,  Virginia. 
Deepening  and  Disposal  project 
prepared  by  the  U.S.  Army  Corps  of 
Engineers,  Norfolk  District.  These 
studies,  which  include  the  use  of 
bioassays  and  chemical  analysis, 
conclude  that  only  sediments  dredged 
from  the  southern  branch  of  the 
Elizabeth  River  could  not  be  ocean 
disposed.  In  addition,  materials  dredged 
from  the  outer  channels  (i.e.,  Thimble 
Shoal  and  Atlantic  channels)  could  be 
used  for  beach  replenishment. 

The  suitability  of  dredge  material  for 
ocean  disposal,  however,  would  have  to 
be  determined  for  each  dredging 
operation.  According  to  section  103  of 
the  MPRSA,  any  proposed  dumping  of 
dredge  material  into  ocean  waters  must 
be  evaluated  through  the  use  of  criteria 
listed  in  40  CFR  parts  220  through  228. 
The  Corps  of  Engineers  and  the  EPA 
have  specific  guidance  for  the 
evaluation  of  potential  environmental 
impacts  of  the  ocean  disposal  of 
dredged  material.  The  suitability  for 
ocean  disposal  of  dredge  material  is 
determined  through  the  use  of 
evaluation  techniques  such  as  bioassays 
and  bioaccimiulation  testing. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6  (aX5)) 

The  U.S.  Army  Corps  of  Engineers, 
Norfolk  District,  sponsored  a  monitoring 
program  for  the  site  in  the  early  1980's. 
Parameters  that  were  monitored,  as 
identified  in  the  1982  Final 
Environmental  Impact  Statement, 
include  benthic  infauna, 
bioaccumulation  in  three  species  of 
marine  organisms,  sediment  quality, 
zooplankton,  and  20  water  quality 
variables.  Investigations  that  the 
monitoring  data  collected  by  these 
efforts  when  combined  with  statistical 


models  can  be  used  as  an  efiisctive 
"early  warning  system"  for  major  water 
quality  changes  that  may  be  associated 
with  disposal  activities  at  the  Norfolk 
Ocean  Disposal  Site. 

During  the  summer  of  1900,  sediment 
and  benthic  samples  were  collected  by 
the  U.S.  EPA.  Region  m  during  a  site 
monitoring  survey.  Results  of  this 
sampling  effort  should  be  available  for 
incorporation  into  the  final 
Environmental  Impact  Statement. 
Future  monitoring  efforts  will  be 
planned  if  the  site  is  designated. 
Monitoring  plans  should  be  easily 
implemented  and  will  be  consistent 
with  site  management  plans. 

6.  Disposal,  Horizontal  Transport,  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction  and  Velocity,  If  Any  (40  CFR 
228.6(aX6)) 

Winter  currents  at  the  site  flow  to  the 
south-southwest  and  velocities  that 
average  10  cm/sec.  Summer  surface 
currents  flow  to  the  west  or  northwest 
and  are  generally  weaker  than  winter 
currents.  Near-bottom  summer  currents 
average  about  2  cm/ sec  and  flow  to  the 
west.  It  has  been  established  that  a 
velocity  of  35  cm/sec  is  needed  to 
initiate  movement  (e.g.,  erosion)  of  fine 
grained  sands;  however,  current 
velocities  of  this  magnitude  occui  at  the 
site  only  during  winter  storms.  Flow  in 
both  seasons  is  highly  wind  direction 
dependent.  Dispersal  of  dredged 
material  during  dumping  operations 
was  evaluated  during  a  test  dump 
during  October  1981.  No  widespread 
dispersal  of  dredged  material  during 
disposal  operations  was  shown  to  occur. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discbarges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
(40  CFR  228.6  (a)(7)) 

A  portion  of  the  proposed  Norfolk 
Ocean  Disposal  Site  overlaps  an  area 
used  for  the  disposal  of  dredged 
material  from  the  Thimble  Shoal  and 
Cape  Henry  Channels  prior  to  1971.  No 
cumulative  environmental  effects  of  the 
past  dumping  activities  have  been 
identified;  benthic  communities  at  the 
Norfolk  Ocean  Disposal  Site  are  similar 
to  those  of  surrounding  areas.  In 
addition,  no  unacceptable  adverse 
impacts  have  been  identified  at  the 
currently  used  Dam  Neck  Ocean 
Disposal  Site. 


8.  Interference  with  Shipping.  Fishing, 
Recreation,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance 
and  Other  Legitimate  Uses  of  the  Ocean 
(40  CFR  228.6(a)(8)) 

Use  of  this  site  is  not  expected  to 
interfere  with  known  shipping, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish 
activities,  or  areas  of  special  scientific 
importance.  Some  short-term  disruption 
of  recreational  fishing  activities  is 
possible  in  the  immediate  area  of 
disposal  activities.  The  proposed 
Norfolk  Ocean  Disposal  Site  is  located 
in  an  area  known  to  be  frequented  by 
herring  [Clupea  barengus],  king 
mackerel  (Scomberomorus  cavalla], 
porgy  [Stenotomus  chrysops), 
windowpane  flounder  (Scophthalmus 
aquosus),  bluefish  (Pomatomus 
saltatrix),  summer  founder  [Paralichthys 
dentatus)  and  is  in  the  vicinity  of  an 
area  known  to  have  harvestable 
quantities  of  sea  scallop  [Placopecten 
magellanicus).  The  area  is 
approximately  35  nautical  miles  (64 
kilometers)  south  of  currently  harvested 
Surf  Clam  (Spisula  solidissima]  beds. 
Surveys  of  the  proposed  Norfolk  Ocean 
Disposal  Site  have  found  no  known 
harvestable  quantities  of  fish  or 
shellfish.  Industrial  fisheries  in  the  area 
are  spiny  dogfish  [Squalus  acanthias). 
Northern  searobin  [Prionotus  carolinus) 
and  spotted  hake  (Uropbycis  regius).  No 
harvesting  of  industrial  fish  species  is 
known  to  occur  in  this  area. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Sunreys  (40  CFR  228.6(a)(9)) 

Previous  investigations  and  baseline 
surveys  show  the  proposed  water  and 
sediment  quality  and  other 
environmental  characteristics  of  the 
Norfolk  Ocean  Disposal  Site  to  be 
typical  of  the  mid-Atlantic  region. 
Specific  information  regarding  the  water 
quality  and  ecology  of  the  site  is 
discussed  in  the  EIS.  In  summary,  the 
proposed  site  does  not  possess  any 
unique  characteristics  that  would 
preclude  its  designation  and  use  as  a 
disposal  site.  The  designation  and  use  of 
the  Norfolk  Ocean  Disposal  Site  would 
not  result  in  unacceptable 
environmental  impacts  on  organisms 
that  hve  near  or  migrate  through  the 
site. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site.  (40  CFR  228.6(a)(10)) 

Based  on  information  available  on  the 
community  structure  of  the  proposed 
site,  no  change  in  benthic  species 
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composition  is  expected.  The 
communities  currently  defining  the  site 
are  characteristic  of  the  mid-Atlantic 
region.  No  diange  in  substrate  is 
anticipated  if  the  site  is  used  for  dredge 
material  that  meets  ocean  disposal 
criteria.  Past  disposal  activities  adjacent 
to  the  proposed  site  and  at  the  Dam 
Neck  Ocean  Disposal  Site  have  not 
resulted  in  the  development  or 
recruitment  of  any  nuisance  species. 

1 1 .  Existence  at  or  in  Close  Proximity  to 
the  Site  of  any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  228.6(a)(ll)) 

An  archeological  survey  of  the  area  by 
side-scan  sonar  was  conducted  during 
late  1981.  No  sites  of  archeological 
interest  that  would  be  endangered  by 
the  proposed  disposal  operations  were 
found.  The  survey  and  subsequent 
report  was  coordinated  with  the  State 
Historical  Preservation  Officer. 

E.  Site  Management 

Site  management  of  the  Norfolk 
ODMDS  is  the  responsibility  of  the  EPA 
and  the  COE.  The  COE  issues  permits  to 
private  applicants  for  ocean  dumping 
and  authorizes  Federal  navigation 
dredging  and  disposal.  EPA/Region  III 
assumes  overall  responsibility  for  site 
management. 

A  Site  Management  and  Monitoring 
Plan  (SMMP)  is  being  developed 
between  the  EPA  and  COE  for  the  site. 
The  plan  will  provide  the  framework  for 
both  site  management  and  for  the 
monitoring  of  effects  of  disposal 
activities.  Site  management  may  include 
strategically  locating  and  or  orienting 
dredged  material  within  the  site 
boundaries  relative  to  predominate 
currents.  Monitoring  could  involve 
sediment  mapping  of  disposed  material 
to  determine  any  movement  of  material 
off  the  site.  Determination  of  the 
significance  of  any  biological  impacts  of 
dredged  material  outside  the  ODMDS 
boundaries  would  then  be  appropriate. 

F.  Propoeed  Action 

The  EIS  concludes  that  the  .proposed 
site  may  appropriately  be  designated  for 
use.  The  proposed  site  is  compatible 
with  the  general  criteria  and  specific 
factors  used  for  site  evaluation.  The 
designation  of  the  Norfolk  Ocean 
Disposal  Site  as  an  EPA  approved  Ocean 
Dumping  Site  is  being  published  as 
proposed  rulemaking.  Management  of 
this  site  will  be  delegated  to  the 
Regional  Administrator  of  EPA  Region 

m. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such 
a  site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 


of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  the  site 
may  commence,  other  than  that  already 
approved  under  section  103  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act,  the  Corps  of  Engineers 
must  evaluate  a  permit  application 
according  to  EPA's  ocean  dumping 
criteria.  Q>A  has  the  right  to  disapprove 
the  actual  dumping,  if  it  determines  that 
environmental  concerns  under  the  Act 
have  not  been  met. 

G.  Regulatory  AMeesments 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  efiiect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis.Under  Executive 
Order  12291,  EPA  must  judge  whether 
a  regulation  is  "major"  and  therefore 
subject  to  the  requirements  of  a 
Regulatory  Impact  Analysis.  This  action 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
cause  any  of  the  other  effects  which 
would  result  in  its  being  classified  by 
the  Executive  Order  as  a  "major"  rule. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Impact  Analysis. 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

List  of  Subjecto  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  April  28. 1993. 
William  Bulman, 
Acting  Ragional  Adminiatrator,  EPA  Region 

m. 

In  consideration  of  the  forgoiaMi 
subchapter  H  of  chapter  I  of  titlB40  is 
proposed  to  be  amended  as  set  forth 
below:  ] 

PART  22S-{AMENDEO] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
adding  paragraph  (b)(94)  to  read  as 
follows: 

1228.12    Delegation  of  management 
■utiHtrHy  tar  Intarim  ocean  dumping  aHee. 


(b)*** 

(94)  Norfolk.  Virginia,  Dredged 
Material  Disposal  Site-Region  m. 
Location  (center  point): 

Latitude-36°59"00"  N. 

Longitude-75'39'00"  W. 
Size:  Circular  with  a  radius  of  7.4 

kilometer8(4  nautical  miles). 
Depth:  Ranges  &t>m  13.1-26  meters. 
Primary  Use:  Dredged  material. 
Period  of  use:  Continuing  use. 
Restrictions:  Site  shall  be  limited  to 

suitable  dredged  material  which 

passed  the  criteria  for  ocean  dumping. 
[FR  Doc.  93-11250  Filed  5-11-93;  8:45  am] 
MUJNaCOOC 


40  CFR  Part  721 
[OPPTS-50599;  FRL-3M9-3] 

2,3,5,6-Tetrachloro-2,5- 
cycloh«xadlen»-1,4-dione;  Proposed 
Significant  New  Use  of  a  Chemical 
Substance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SliMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  which  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing,  for  any  use,  of 
2,3.5,6-tetrachloro-2,5-cyclohexadiene- 
1,4-dione  (chloranil)  containing  certain 
chlorinated  dibenzo-p-dioxins  (CDDs) 
and  chlorinated  dibenzofurans  (CDFs) 
in  total  combined  amounts  greater  than 
20  ppb.  The  chloranil  CDD/CDF 
concentration  would  be  calculated 
based  on  their  toxicity  equivalence 
(TEQ)  to  2.3,7,8-tetrachlorodibenzo-p- 
dioxin  {2,3.7,8-TCDD  or  TCDD).  The 
required  notice  would  provide  EPA 
with  the  opportunity  to  evaluate  the 
intended  use  and  associated  activities, 
and  an  opportimity  to  protect  against 
unreasonable  risks,  if  any,  from  CDD/ 
CDF  exposure  that  could  result  from  use 
of  chloranil  with  higher  CDD/CDF 
levels.  Certain  recordkeeping  and 
certification  requirements  would  also 
apply  to  manufacturers,  importers,  and 
processors  of  all  chloranil.  no  matter 
what  the  level  of  CDD/CDF 
contamination  therein. 
DATES:  Written  comments  should  be 
received  by  EPA  by  June  11, 1993. 
AOOftESSES:  All  comments  should  be 
sent  in  triplicate  to:  TSCA  Document 
Receipt  Office  (TS-790).  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St..  SW..  rm.  E105.  Washington.  DC 
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20460.  Comments  regarding  this 
proposed  SNUR  should  include  the 
docket  control  number  OPPTS-50599. 
Nonconfidential  comments  on  this 
proposed  rule  will  be  placed  in  the 
rulemaking  record  and  will  be  available 
for  public  inspection.  Unit  XI.  of  this 
preamble  contains  additional 
information  on  submitting  comments 
containing  CBI. 

FOR  FURTHER  mFORMATION  CONTACT: 

Susan  B.  Hazen.  Director, 
Environmental  Assistance  EHvision  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW.,  rm.  E545, 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLOIENTARY  INFORMATKM:  This 
proposed  SNUR  for  chloranil  would 
require  persons  to  notify  EPA  at  least  90 
days  before  commencing  the 
manufacture,  import,  or  processing  of 
chloranil  for  any  use  if  the  chloranil 
contains  CDDs/CDFs  in  excess  of  20  ppb 
TCDD  TEQ.  The  required  notice  would 
provide  EPA  with  the  information 
needed  to  evaluate  this  use  and 
associated  activities,  and  an  opportunity 
to  protect  against  potentially  adverse 
exposure  to  the  chemical  substance 
before  it  can  occur. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  The  Agency  must 
make  this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Section  5(a)(2)  factors  generally  relate  to 
the  extent  to  which  a  use  changes  the 
volume  of  a  chemical's  production  or 
the  type,  form,  magnitude,  or  duration 
of  exposure  to  it.  Once  EPA  determines 
that  a  use  of  a  chemical  substance  is  a 
significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
chemical  substance  for  that  use. 

Persons  subject  to  this  proposed 
SNUR  would  comply  with  the  same 
notice  requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)(1),  (2),  (3), 
and  (5),  and  the  regulations  at  40  CFR 
part  720.  EPA  may  take  regulatory 
action  under  section  5(e),  5(0, 6,  or  7  to 
control  the  activities  for  which  it  has 
received  a  SNUR  notice.  If  EPA  does  not 
take  action,  section  5(g)  of  TSCA 


requires  EPA  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
chemical  substance  identified  in  a 
proposed  or  final  SNUR  are  subject  to 
the  export  notification  provisions  of 
TSCA  section  12(b).  The  regulations  that 
interpret  section  12(b)  appear  at  40  CFR 
part  707. 

n.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  In  the  Federal 
Register  of  August  17, 1988  (53  FR 
31252),  EPA  promulgated  a  "User  Fee 
Rule"  (40  CFR  par^W)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
significant  new  use  notices  to  submit 
certain  fees  to  EPA  are  discussed  in 
detail  in  that  Federal  Register 
document.  Interested  persons  should 
refer  to  the  CFR  and  the  cited  Federal 
Register  notice  for  further  information. 

in.  Summary  of  This  Proposed  Rule 

This  rule  would  require  persons  to 
submit  a  significant  new  use  notice  to 
EPA  at  least  90  days  before 
manufacturing,  importing,  or  processing 
chloranil  for  any  use  if  the  chloranil 
contains  more  than  20  ppb  TCDD  TEQ 
of  CDDs  and  CDFs  with  four  to  eight 
chlorine  atoms  located  at  least  at  the  2, 
3,  7,  and  8  positions  on  the  dioxin  or 
furan  molecule. 

The  TCDD  TEQ  is  an  additive 
concentration  of  all  CDD/CDF  congeners 
of  concern  in  which  each  individual 
concentration  is  adjusted  according  to 
how  its  toxicity  relates  to  TCDD,  the 
most  toxic  congener  known  of  the 
CDDs/CDFs.  EPA  has  adopted  the  TEQ 
system  as  a  way  to  recognize  the 
possible  potential  toxicity  relationship 
between  TCDD  and  the  other  HDD/HDF 
congeners  (including  CCDs  and  CDFs). 
The  TCDD  TEQ  is  determined  as 
follows.  A  toxicity  equivalency  factor 
(TEF)  of  1  is  assigned  to  TCDD.  The 
other  congeners  of  concern  are  assigned 
fractional  TEFs  representing  how  toxic 
they  may  be  in  relationship  to  TCDD.  To 
find  the  TCDD  TEQ  for  a  particular 
sample,  the  concentration  of  each  CDD 
and  CDF  congener  of  concern  is 
determined  and  multiplied  by  its  TEF. 
The  products  are  then  added  to 
determine  the  TCDD  TEQ. 

The  TEQ  concept  is  described  in  the 
EPA  pubhcation  Interim  Procedures  for 
Estimating  Ri&ks  Associated  with 
Exposures  to  Mixtures  of  Chlorinated 
Dibenzo-p-dioxins  and  Dibenzofurans 
(CDDs  and  CDFs)  and  1989  Update. 
EPA/625/3-89/0ie,  March  1989,  USEPA 
Risk  Assessment  Forum.  The  TEF 


concept  has  been  widely  accepted  and 
used  by  the  scientific  and  regulatory 
community  in  many  parts  of  the  world 
as  an  interim  method,  subject  to 
revision  or  replacement,  for  making 
regulatory  decisions  in  the  absence  of 
better  scientific  evidence.  It  is 
recognized  that  there  are  shortcomings 
in  the  science  base  supporting  this 
concept,  e.g.  the  extrapolation  from 
short-term  to  long-term  effects  and  the 
possible  differences  in  metabolic  effects 
among  species,  and  that  the  TEF 
concept  should  be  largely  reserved  for 
special  situations  where  the 
composition  of  the  mixture  is  not 
expected  to  vary  much  with  time,  and 
where  the  extrapolations  are  consistent 
with  existing  animal  data. 

The  TEF  values  proposed  for  this  rule, 
which  are  listed  below,  are  those  given 
in  the  Interim  Procedures  for  Estimating 
Risks  Associated  with  Exposures  to 
Mixtures  of  Chlorinated  Dibenzo-p- 
dioxins  and  Dibenzofurans  (CDDs  and 
CDFs)  and  J 989  Update  cited  above. 
(See  pages  16  and  17  of  the  Update.)  If 
these  TEF  values  are  revised  by  the  Risk 
Assessment  Forum,  the  updated  values 
will  be  used  in  the  final  rule.  However, 
these  TEF  values  presented  below  are 
specific  to  this  rule,  and  EPA  will  not 
make  a  final  determination  of  the 
appropriate  TEF  values  to  be  used 
generally  in  regulatory  decision  making 
through  this  rule. 

Comment  is  solicited  on  the  use  of 
TEF  values  for  this  rule,  which  are  set 
forth  in  the  table  below.  The  congeners 
of  concern  for  this  rule  and  their 
corresponding  TEFs  are  as  follows: 


Congener 


Toidcily 
Equtva- 


2,3,7,8-tetrachk>rodlbenzo-p-  1 

dkuda 
1.2,3,73-pentachlonxfibenzo-p-      0.5 

(floxjn. 
1.23.4.7,8-hexachk>rodibenzo-p-    0.1 

uKMn. 

1,2.3,6,7,8-t)exachlo(OdK>enzo-p-    0.1 

dioxin. 
1,23,7,8,»-h6xachto(Odibenzo-p-    0.1 

dtoxin. 
1.2.3.4,6,7.8-  0.01 

heptachlorodR)enzo-p<Xo)dn. 

octachlorodR>enzo-p<lioxin  0.001 

2,3,7,8-tetrachkxodibenzofuran  .    0.1 
1,2.3.7.&-  0.05 

penlactilorodK>enzoMan. 
2.3.4.7,8-  OS 

pentachlorodK>en2oluran. 
1.2.3.4,7.8-  0.1 

hexachtorodttMnzofuran. 
1,24.6.73-  ai 

t>exachtorodtt)enzofuran. 
U.3.73.9-  0.1 

haxacNorodibenzoluran. 
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Toiddty 

Conganw 

Equive- 

lence 

2.3.4.6.7.8- 

0.1 

hexachlorodit>6n2o(uran. 

1,2.3.4.6.7.8- 

0.01 

h«ptachk>rodK>«nzo(uran. 

1.2.3,4,7.8.»- 

0.01 

h«ptecNorodlb«nzofurin. 

octachiorodibenzofuran 

...    0.001 

EPA  is  considering  providing  the 
following  additional  instruction  for 
calculating  the  TCDD  TEQ  and  would 
like  to  receive  public  comment  on  it: 
When  the  concentration  of  any  CDD  or 
CDF  congener  is  below  the  level  of 
detection,  the  concentration  of  that 
congener  would  be  assigned  a  value  of 
half  the  level  of  detection  for  purposes 
of  calculating  the  TCDD  TEQ. 

EPA  realizes  that  use  of  chloranil 
containing  CDDs/CDFs  in  total  amounts 
greater  than  20  ppb  TCDD  TEQ 
continued  until  quite  recently,  when 
existing  stockpiles  were  depleted.  The 
Agency  believes  such  stockpiles  to  have 
been  depleted  by  September  1, 1992, 
before  the  publication  of  this  proposed 
rule. 

EPA  negotiated  agreements  with 
importers  and  processors  to  abandon 
use  of  this  type  of  chloranil.  All 
chloranil  importers  except  one  agreed  to 
abandon  import  of  chloranil  containing 
CDDs/CDFs  in  combined  amounts 
greater  than  20  ppb  TCDD  TEQ  as  of 
April  1, 1992.  Through  a  consent 
agreement  with  EPA,  the  company 
representing  the  exception  has  agreed  to 
discontinue  import  of  chloranil 
containing  CDDs/CDFs  in  combined 
amounts  greater  than  20  ppb  TCDD  TEQ 
within  30  days  of  ratification  of  the 
consent  agreement  by  EPA's 
Environmental  Appeals  Board  (EAB). 
The  EAB  ratified  the  consent  agreement 
on  August  17, 1992. 

All  chloranil  processors  EPA  is  aware 
of  agreed  to  abandon  use  of  chloranil 
containing  CDDs/CDFs  in  combined 
amounts  greater  than  20  ppb  TCDD  TEQ 
by  September  1, 1992.  as  long  as 
chloranil  with  lower  levels  of  CDD/CDF 
contamination  is  available.  Because 
most  chloranil  importers  have  agreed  to 
abandon  import  of  chloranil  containing 
CDDs/CDFs  in  combined  amounts  above 
20  ppb  TCDD  TEQ  as  of  April  1. 1992, 
chloranil  with  lower  levels  of  CDD/CDF 
contamination  has  been  available  at 
least  since  that  date.  This  rule  will  not 
be  issued  in  final  form  until  EPA  is 
satisfied  that  chloranil  containing  CDDs 
and  CDFs  in  total  amounts  greater  than 


20  ppb  TCDD  TEQ  is  no  longer  being 
used  in  the  United  States. 

The  level  of  CDD/CDF  contamination, 
20  ppb  TEQ,  that  is  proposed  to 
represent  a  significant  new  use  of 
chloranil  was  determined  based  on 
preliminary  test  data.  This  SNUR  will 
be  promulgated  after  EPA  receives  test 
data  for  chloranil  that  is  acceptable 
under  the  dioxin/furan  test  rule  (40  CFR 
part  766).  Accordingly,  the  level  of 
CDD/CDF  contamination  that  represents 
a  significant  new  use  may  be  adjusted 
before  promulgation  to  reflect  the  final 
test  data. 

This  rule  would  require  all 
manufacturers,  impo^rs,  and 
processors  of  chloranil  to  maintain  the 
following  records,  to  the  extent  known 
to  or  reasonably  ascertainable  by  the 
person  maintaining  the  records: 

1.  Information  to  demonstrate  that 
each  purchase  lot  or  batch  of  chloranil 
manufactured,  imported,  or  processed 
contains  CDDs  and  CDFs  in  combined 
amounts  equal  to  or  less  than  20  ppb 
TCDD  TEQ.  Such  information  shall 
include: 

a.  A  statement  that  the  chloranil 
contains  CDDs  and  CDFs  in  total 
amounts  equal  to  or  less  than  20  ppb 
TCDD  TEQ. 

b.  If  imported  or  processed,  the 
company  from  which  the  chloranil  was 
purchased. 

c.  Any  available  analytical  test  data 
for  CDD/CDF  contamination  in  the 
chloranil. 

2.  Information  on  all  commercial 
transactions  involving  chloranil, 
including: 

a.  Dates  of  purchases  and  sales. 

b.  The  quantities  purchased  or  sold. 

c.  Names  and  adoresses  of  purchasers. 
Records  would  be  required  to  be 
maintained  for  a  period  of  3  years  from 
the  date  of  preparation.  All 
manufacturers,  importers,  and 
processors  of  chloranil  who  distribute 
chloranil  in  commerce  would  be 
required  to  provide  certification  of  the 
information  in  item  1.  above,  excluding 
item  I.e.  and  any  confidential  or 
proprietary  information,  to  each 
recipient  (as  defined  at  40  CFR  721.3)  of 
chloranil.  Such  certification  would  be 
required  for  every  shipment  of 
chloranil. 

Chloranil  is  known  by  the  same  name 
regardless  of  the  level  of  CDDs  and 
vAJts  it  contains,  and  use  of  chloranil  is 
expected  to  continue  after  this  rule  is 
promulgated.  For  these  reasons,  it 
would  be  difficult  for  EPA  to  know 
whether  or  not  a  company  is  in 
violation  of  this  rule  unless  chloranil 
importers,  manufacturers,  and 
processors  keep  records  such  as  those 
described  above.  These  recordkeeping 


requirements  are,  therefore,  necessary 
for  effective  enforcement  of  this  rule. 

IV.  Background  Information  on 
Chloranu 

On  October  22, 1984,  the 
Environmental  Defense  Fund  (EDF)  and 
the  National  Wildlife  Federation  (NWF) 
filed  a  citizens'  petition  imder  section 
21  of  TSCA  requesting  EPA  to  issue 
regulations  for  all  media  (air,  water, 
commercial  chemicals,  etc.)  that  may  be 
contaminated  with  certain  dioxin  and 
furan  congeners.  The  congeners  of 
concern  were  those  containing  from  four 
to  seven  chlorine  or  bromine  atoms 
substituted  at  least  at  the  2,  3,  7,  and  8 
positions  on  the  dioxin  or  furan 
molecule.  This  group  of  chemicals, 
which  includes  CDDs  and  CDFs,  are 
referred  to  as  halogenated  dibenzo-p- 
dioxins  (HDDs)  and  halogenated 
dibenzofurans  (HDFs). 

HDDs  and  HDFs  have  been  recognized 
by  EPA  as  having  potential  public 
health  and  environmental  significance 
because  they  are  structurally  related  to 
2,3,7,8-TCDD.  TCDD  has  caused  cancer 
in  animal  test  systems  and  may  present 
a  risk  of  cancer  to  humans.  In  some 
species,  animal  tests  show  non-cancer 
effects  for  TCDD  at  lower  dose  levels 
than  for  almost  all  other  chemicals. 

EPA  has  adopted  the  TEQ  system  as 
a  way  to  recognize  the  potential  toxicity 
relationship  between  TCDD  and  the 
other  HDD/HDF  congeners  (including 
CDDs  and  CDFs).  For  further 
information  on  TEQ,  see  Interim 
Procedures  for  Estimating  Risks 
Associated  With  Exposures  to  Mixtures 
of  Chlorinated  Dibenzo-p-dioxins  and 
Dibenzofurans  (CDDs  and  CDFs)  and 
1989  Update.  EPA/625/3-89/016.  March 
1989,  USEPA  Risk  Assessment  Forum. 
The  applicability  of  the  TEQ  system  to 
this  rule  is  described  in  Unit  III.  of  this 
preamble.  Summary  of  the  Rule. 

EPA  granted  the  petition  filed  by  EDF 
and  NWF  in  part  by  issuing  40  CFR  part 
766,  promulgated  in  the  Federal 
Register  of  June  5, 1987  (52  FR  21412). 
This  rule,  referred  to  as  the  dioxin/furan 
test  rule,  requires  analytical  testing  of 
listed  chemicals  that  may  be 
contaminated  with  the  dioxin  and  furan 
congeners  of  concern.  Chloranil  is  one 
of  the  Usted  chemicals. 

EPA  denied  the  remainder  of  the 
petition,  prompting  a  lawsuit  [EDF  v. 
Thomas.  D.C.  District  Court,  Civil 
Action  No.  85-0973).  EDF,  NWF  and 
EPA  reached  a  settlement  and  signed  a 
consent  decree  on  July  27, 1988. 

The  consent  decree  requires  EPA  to 
perform  a  number  of  activities  under  its 
various  statutes.  One  requirement, 
which  has  led  to  this  proposed  SNUR, 
is  for  the  Agency  to  take  one  of  three 
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possible  actions  within  approximately  6 
months  after  test  data  are  submitted  for 
a  chemical  under  40  CFR  part  766. 
These  actions  are  to: 

1.  (Commence  a  risk  assessment  for 
that  chemical. 

2.  Determine  not  to  commence  a  risk 
assessment  and  not  to  take  regulatory 
action  with  respect  to  that  chemical. 

3.  Determine  that  the  test  data  are 
inadequate  to  meet  the  requirements  of 
40  CFR  part  766,  in  which  case  EPA 
must  obtain  the  necessary  data  within  1 
year  and  then  decide  whether  to  take 
either  of  the  first  two  actions.  Within  a 
year-and-a-half  of  the  commencement  of 
a  risk  assessment  EPA  must  take  one  of 
the  following  actions: 

1.  Publish  a  proposed  rule  in  the 
Federal  Register  controlling  dioxin 
contamination  in  the  chemical. 

2.  Determine  not  to  propose  a  rule. 

3.  Determine  information  is  not 
sufficient,  in  which  case  sufficient 
information  must  be  obtained  within  a 
year. 

4.  Refer  the  chemical  to  another 
Federal  agency  for  consideration. 

Chloranil  is  imported  to  the  United 
States  for  use  as  an  intermediate  in  the 
production  of  several  dyes  and 
pigments,  including  Pigment  Violet  23, 
Direct  Blues  106  and  108.  and  Reactive 
Blues  198  and  293,  and  as  an  additive 
in  the  manufacture  of  Vulklor  75,  a 
product  used  in  the  manufacture  of 
tires.  Since  all  chloranil  used  in  the 
United  States  is  imported,  all  exposures 
to  CDDs/CDFs  in  chloranil  result  from 
the  manufacture,  processing,  and  use  of 
chloranil-derived  products. 

Four  companies  that  were  importing 
ichloranil  manufactured  by  methods 
used  at  the  time  the  1987  test  rule  went 
into  effect  submitted  test  data,  but  the 
data  were  submitted  late.  Test  data  were 
received  from  the  last  of  the  four 
companies  in  April  of  1990. 

As  noted  above,  under  the  consent 
decree  EPA  had  to  make  a  decision  as 
:to  whether  to  commence  a  risk 
iassessment  within  approximately  6 
months  afler  receipt  of  the  last  test  data. 
A  review  of  the  data  submitted  revealed 
jseveral  inadequacies  regarding  their 
jquality.  A  major  problem  was  that  the 
extremely  high  concentrations  of  the 
hepta-  and  octachlorinated  dioxins  and 
Ifurans  interfered  with  the  quantitation 
lof  the  tetra-  and  pentachlorinated 
dioxins  and  furans  at  the  required  levels 
of  quantitation.  Without  further  test 
data,  EPA  felt  it  would  be  difficult  to 
conduct  a  competent  risk  assessment  for 
ichloranil  at  that  time. 

All  four  importers  of  chloranil  were 
charged  with  violation  of  the  1987 
dioxin/furan  test  rule.  Charges  against 
the  companies  included  late  submission 


of  letters  of  intent  to  test,  late 
submission  of  test  protocols,  late 
submission  of  test  data,  and  inadequate 
test  data.  The  Agency  initiated 
enforcement  proceedings  in  response  to 
these  violations. 

Although  EPA  did  not  believe  the 
levels  of  some  of  the  CDD/CDF 
congeners  were  adequately  quantified  in 
the  test  data,  the  extremely  high  levels 
of  the  hepta-  and  octachlorinated  dioxin 
and  furan  congeners  gave  rise  to 
concern.  Based  on  a  preUminary  EPA 
analysis  of  samples  received  from  the 
chloranil  importers,  the  Agency 
estimated  the  TCDD  TEQ  of  chloranil  to 
be  approximately  3.100  ppb.  This  level 
was  based  on  estimated  concentrations 
of  CDDs/CDFs  because  the  extremely 
high  levels  of  hepta-  and 
octachlorinated  dioxin  and  furan 
congeners  in  the  chloranil  samples  were 
outside  the  instrument  calibration  range 
and  prohibited  accurate  quantification. 

Because  there  were  relatively  high 
levels  of  CDDs/CDFs  in  chloranil  (as 
confirmed  by  EPA  analysis),  the  Agency 
decided  it  would  not  be  appropriate  to 
delay  a  regulatory  decision  while 
waiting  for  more  precise  data.  Therefore, 
in  October  of  1990,  EPA  informed  EDF 
and  NWF  of  its  decision  to  conduct  a 
risk  assessment  for  chloranil. 

In  February  of  1991,  EPA  became 
aware  of  a  fifth  chloranil  importer.  This 
company  was  subsequently  alleged  to  be 
in  violation  of  the  test  rule,  and 
enforcement  proceedings  were  initiated 
against  it. 

Through  the  enforcement 
proceedings,  EPA  became  aware  of 
alternative  processes  which,  through  the 
use  of  different  feedstocks,  produce 
chloranil  with  CDD/CDF  concentrations 
that  are  2  to  3  orders  of  magnitude  lower 
than  in  the  chloranil  then  commonly 
imported.  The  conventional  chloranil 
imported  before  the  enforcement 
proceedings  took  place  is  referred  to  in 
this  rule  as  high  dioxin  chloranil  or 
HDC.  The  new  chloranil,  referred  to  as 
low  dioxin  chloranil  or  LDC,  contains 
CDDs/CDFs  in  amounts  equal  to  or  less 
than  20  ppb  TCDD  TEQ. 

As  part  of  the  settlement  of  the 
enforcement  actions,  all  five  chloranil 
importers  agreed  to  either  begin 
importing  LX>C  or  abandon  importation 
of  chloranil.  Since  that  time,  a  sixth 
company  has  begun  importing  chloranil. 
Preliminary  results  show  this  chloranil 
contains  CDDs/CDFs  in  amounts  below 
20  ppb  TCDD  TEQ.  All  chloranil 
importers  EPA  is  aware  of  are  either 
currently  importing  LDC  or  expect  to  be 
importing  it  by  May  1, 1992. 

EPA  met  with  several  chloranil  user 
groups  to  encourage  them  to  convert  to 
LDC  voluntarily.  TTie  industry  groups 


with  whom  EPA  met  represent  the 
majority  of  chloranil  processors  in  the 
United  States  and  worked  with  EPA  to 
facilitate  agreement  from  their  members 
to  use  only  LDC  or  abandon  use  of 
chloranil  once  their  existing  stockpiles 
of  HDC  were  depleted.  All  chloranil 
processors  EPA  worked  with  agreed  to 
discontinue  use  of  HDC  by  September  1, 
1992,  assuming  LE>C  is  available  at  that 
time.  Most  chloranil  importers  agreed  to 
abandon  HDC  and  have  been  importing 
LDC  instead  since  at  least  April  1. 1992. 
LDC  has  therefore  been  available  to 
chloranil  processors  since  April  1. 1992. 

Because  of  these  developments,  EPA 
decided  that  it  was  not  necessary  to 
obtain  further  test  data  for  HDC  from  the 
chloranil  importers  that  had  already 
submitted  data.  Instead,  the  Agency 
chose  to  encourage  the  use  of  LDC  and 
thereby  reduce  exposure  to  the  dioxin/ 
furan  contamination.  In  addition,  in 
view  of  the  industry  commitments,  EPA 
decided  not  to  propose  a  rule  under  the 
terms  of  the  consent  decree  in  EDF  v. 
Thomas,  and  instead  has  opted  to  issue 
a  SNUR  as  discussed  further,  below. 
EPA  explained  its  reasons  for  not 
proposing  a  rule  under  EDF  v.  Thomas 
in  a  letter  to  plaintiffs  dated  May  5, 
1992,  from  EPA  Assistant  Administrator 
Linda  J.  Fisher.  This  proposed  SNUR 
will  serve  as  a  disincentive  to  any  future 
use  of  HDC  and  a  means  to  help  ensure 
that  the  voluntary  industry  decision  will 
not  be  abrogated. 

V.  Objectives  and  Rationale  for  the 
Proposed  Rule 

To  determine  what  would  constitute  a 
significant  new  use  of  chloranil 
containing  CDDs/CDFs  in  combined 
amounts  greater  than  20  ppb  TCDD 
TEQ,  EPA  considered  relevant 
information  on  the  toxicity  of  the 
chemical  substance,  likely  exposures 
associated  with  possible  uses,  and  the 
relevant  factors  listed  in  section  5(a)(2) 
of  TSCA.  Based  on  these  considerations, 
EPA  wishes  to  achieve  the  following 
objectives  with  regard  to  the  significant 
new  use  that  is  designated  in  this 
proposed  rule.  EPA  wants  to  ensure 
that: 

1.  The  Agency  would  receive  notice  of 
any  company's  intent  to  manufacture, 
import,  or  process  chloranil  containing 
CDDs/CDFs  in  amounts  greater  than  20 
ppb  TCDD  TEQ  for  any  use  before  that 
activity  begins. 

2.  The  Agency  would  have  an 
opportunity  to  review  and  evaluate  data 
submitted  in  a  significant  new  use 
notice  before  the  notice  submitter  begins 
manufacture,  importation,  or 
processing. 

3.  The  Agency  would  be  able  to 
regulate  prospective  manufacturers, 
importers,  or  processors  of  chloranil 
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before  a  significant  new  use  occurs, 
provided  that  the  degree  of  potential 
health  and/or  environmental  risk,  or  the 
uncertainty  about  the  risks,  is  sufficient 
to  wajTant  such  regulation. 

Of  the  four  factors  listed  in  section 
5(a)(2)  of  TSCA.  factor  (c).  "the  extent 
to  which  a  use  increases  the  magnitude 
and  duration  of  exposure  of  human 
beings  or  the  environment  to  a  chemical 
substance,"  and  factor  (d).  "the 
reasonably  anticipated  manner  and 
methods  of  manufacturing,  processing, 
distribution  in  commerce,  and  disposal 
of  a  chemical  substance,"  are  especially 
applicable  to  chloranil.  This  is  because, 
as  stated  in  Unit  IV.  of  this  preamble, 
the  use  of  different  feedstocks  has 
enabled  chloranil  manufacturers  to 
reduce  levels  of  CDD/CDF 
contamination  in  chloranil  and 
subsequent  exposures  by  at  least  2  to  3 
orders  of  magnitude. 

Consequently,  although  the  form, 
type,  and  duration  of  exposure  to  CDDs/ 
CDFs  may  not  change,  through  use  of 
different  feedstocks  and  procfsses  the 
magnitude  of  exposure  to  CDDs/CDFs 
increases  dramatically,  not  gradually  in 
increments,  when  HDC  is  used  instead 
of  LIXl  Because  of  the  availability  of 
LDC  the  use  of  HDC  results  in 
unnecessarily  high  worker,  consumer, 
and  environmental  exposure  to  CDDs/ 
CDFs. 

Freliminar)'  data  generated  by  EPA 
laboratories  shows  that  CDDs/CDFs  in 
chloranil  carry  over  into  Pigment  Violet 
23.  Health  and  Welfare  Canada,  the 
Canadian  government  health  agency, 
has  submitted  data  to  EPA  confirming 
the  carry-o\'er  of  CDDs/CDFs  from 
chloranil  into  Violet  23  and  into  Direct 
Blue  Dye  106  and  108.  also  produced 
torn  chloranil. 

Using  the  limited  available  data,  EPA 
developed  risk  assessments  for  human 
exposure  (cancer  risk)  and 
environmental  exposure  (stream 
concentrations)  associated  with  two 
different  levels  of  dioxin/furan 
contamination  in  chloranil.  For  most 
exposure  scenarios,  the  estimated  risks 
associated  with  chloranil  containing 
CDDs.'CDFs  in  amounts  of  25  ppb  TCDD 
TEQ  are  se\'eral  orders  of  magnitude 
lower  than  those  associated  with 
chloranil  containing  CDDs/CDFs  in 
amounts  of  3,100  ppb  TCDD  TEQ.  EPA 
decided  further  verification  of  risk 
levels  was  not  needed  because  the 
significant  new  use  determination  was 
not  based  on  the  level  of  risk,  but  on  the 
magnitude  of  exposure,  which  is  known 
to  increase  dramatically  when  HDC  is 
used  instead  of  LDC.  EPA  believes  that 
a  reduction  in  exposure  of  this 
magnitude  is  worthwhile  regardless  of 


the  Agency's  ability  to  verify  the  risk 
characterization. 

Current  technology  enables 
manufacturers  to  produce  chloranil 
containing  CDDs/CDFs  in  amounts 
equal  to  or  below  20  ppb  TCDD  TEQ. 
This  level  was  measured  based  on  test 
data  available  at  the  time  this  proposed 
rule  was  written  and  may  be  adjusted 
before  the  rule  is  promulgated.  The  data 
generated  on  LDC  under  the  dioxin/ 
furan  test  rule  will  give  a  more  accurate 
determination  of  the  dioxin  levels  in 
LDC.  When  acceptable  data  is  submitted 
under  the  dioxin/furan  test  rule,  the 
Agency  will  most  likely  adopt  the 
dioxin  levels  shown  by  that  testing  as 
the  trigger  level  for  the  final  SNUR. 

To  simimarize,  EPA  is  proposing  to 
set  the  level  of  CDD/CDF  contamination 
that  determines  a  significant  new  use  of 
chloranil  at  greater  than  20  ppb  TCDD 
TEQ  for  three  reasons:  The  technology 
is  available  to  produce  chloranil  with 
CDD/CDF  contamination  below  this 
level;  importers  and  processors  have 
agreed  to  use  LDC  instead  of  HDC;  and, 
if  feedstocks  are  changed  to  those  used 
for  HDC,  the  resulting  increase  in 
exposure  would  be  dramatic  and  would 
constitute  a  significant  increase.  Since 
LDC  is  available,  use  of  HDC  would 
constitute  a  significant  new  use  of 
chloranil.  If  new  techniques  for 
producing  chloranil  are  discovered  that 
may  increase  levels  above  20  ppb,  but 
not  as  high  as  the  levels  in  HDC,  they 
will  be  reviewed  accordingly,  after 
notice  is  submitted  under  the  SNUR. 

VI.  Ahernatives 

Before  proposing  this  SNUR,  EPA 
considered  regulating  chloranil 
containing  CDDs/CDFs  in  combined 
amounts  greater  than  20  ppb  TCDD  TEQ 
under  section  6  of  TSCA.  EPA  may 
regulate  under  section  6  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  importation,  processing, 
distribution  in  commerce,  use,  or 
disposal  of  a  chemical  substance  or 
mixture  "presents  or  will  present"  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  A  finding  of 
unreasonable  risk  indicates  a 
determination  that  the  reduction  of 
health  or  en\'ironmentaI  risk  resulting 
from  a  potential  regulation  outweighs 
the  rMulatory  burden  to  society. 

In  the  case  of  chloranil,  EPA  decided 
that  a  SNUR  was  more  appropriate  than, 
and  as  effective  as.  a  section  6  rule 
because  chloranil  importers  and 
processors  have  already  agreed  to 
eliminate  HDC  from  commerce.  This 
proposed  SNUR  would  serve  to 
discourage  any  use  of  HDC  without 
having  to  engage  in  a  section  6 
proceeding,  which  would  be  more 


complicated.  Additionally,  this 
proposed  SNUR  would  give  EPA 
advance  notice  of  any  intended 
significant  new  use  and  an  opportunity 
to  protect  against  unreasonable  risks,  if 
any,  from  CDD/CDF  exposure  that  could 
result  fi-om  the  use  of  HDC. 

VII.  Use  of  Engineering  and  Work 
Practice  Controls 

Although  it  is  significantly  decreased, 
exposure  to  CDDs/CDFs  in  chloranil  is 
not  eliminated  through  substitution  of 
IJX:  for  HDC.  EPA  therefore  urges 
chloranil  processors  to  utilize  process 
changes  or  engineering  controls  such  as 
local  exhaust  ventilation  to  further 
reduce  exposure  to  CDDs/CDFs  in 
chloranil  in  the  workplace.  These  are 
the  preferred  methods  to  eliminate  or 
minimize  worker  contact  with  chloranil 
and  should  be  implemented  and 
evaluated  before  tiie  use  of  chemical 
protective  clothing.  Respiratory  and 
dermal  protection  equipment  could  also 
be  utilized,  after  the  previous  measures 
are  evaluated,  to  further  reduce 
exposure. 

Vm.  Applicability  of  Proposed  Rule  to 
Uses  Occurring  Before  Efiiective  Date  of 
the  Final  Rule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  designating 
a  use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  effective  date  of  the  final  rule. 
If  uses  initiated  during  the  proposal 
period  of  a  SNUR  were  considered 
ongoing,  rather  than  new,  as  of  the 
effective  date,  it  would  be  difficult  for 
EPA  to  establish  SNUR  notice 
requirements,  because  any  person  could 
defeat  the  SNUR  by  initiating  the 
proposed  significant  new  use  before  the 
rule  became  final,  arguing  that  the  use 
is  no  longer  new. 

As  slated  above  in  Unit  ID.,  EPA 
realizes  that  use  of  HDC  continued  until 
quite  recently,  when  existing  stockpiles 
of  HDC  were  depleted.  The  Agency 
believes  such  stockpiles  were  depleted 
by  September  1, 1992,  before  the 
publication  of  this  proposed  rule. 
Designation  of  any  manufocture,  import, 
or  processing  of  cjiloranil  containing 
CDDs/CDFs  in  combined  amounts 
greater  than  20  ppb  as  a  significant  new 
use  as  of  the  proposal  date  of  this  rule 
is  therefore  appropriate  and  consistent 
with  Agency  policy. 

Persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
chloranil  containing  CDDs/CDFs  in 
combined  amounts  above  20  ppb  TCDD 
TEQ  between  this  proposal  and  the 
effective  date  of  the  final  SNUR  may 
comply  with  this  proposed  SNUR  before 
it  is  promulgated.  If  a  person  were  to 
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meet  the  conditions  of  advanced 
compliance  as  codified  at  §  721.45(h) 
(53  FR  28354,  July  17.  1988).  the  person 
will  be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  chloranil  containing 
CDDs/CDFs  in  excess  of  20  ppb  TCDD 
TEQ  between  proposal  and  the  effective 
date  of  the  SNUR  do  not  meet  the 
conditions  of  advance  compliance,  they 
must  cease  that  activity  before  the 
effective  date  of  the  rule.  To  resume 
their  activities,  these  persons  would 
have  to  comply  with  all  applicable 
S>fUR  notice  requirements  and  wait 
until  the  notice  review  period, 
including  all  extensions,  expires. 

IX.  Test  Data  and  Other  Information 

'    EPA  recognizes  that  under  TSCA 
section  5(a)(2),  persons  are  not  required 
to  develop  any  particular  test  data 
before  submitting  a  significant  new  use 
notice.  Rather,  persons  are  required  only 
to  submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable  by 
them. 

However,  in  light  of  the  potential 
risks  that  may  be  posed  by  use  of  HDC, 
EPA  suggests  potential  SNUR  notice 
submitters  consider  conducting  tests 
that  would  permit  a  reasoned  evaluation 
of  the  CDD/CDF  levels  contained  in 
HDC.  SNUR  notices  submitted  without 
accompanying  test  data  may  increase 
the  likelihood  that  EPa  would  take 
action  under  section  5(e)  of  TSCA.  EPA 
encourages  persons  to  consult  with  EPA 
before  selecting  a  protocol  for  testing 
HDC.  As  part  of  this  optional  prenotice 
consultation.  EPA  will  discuss  the  test 
data  it  believes  are  necessary  to  evaluate 
use  of  HDC.  Test  data  should  be 
developed  according  to  dioxin/furan 
test  rule  standards  at  40  CFR  part  766. 
Failure  to  do  so  may  lead  EPA  to  find 
such  data  to  be  insufficient  to  evaluate 
reasonably  the  health  or  environmental 
effects  of  HDC. 

EPA  urges  SNUR  notice  submitters  to 
provide  detailed  information  on  human 
exposure  or  environmental  release  that 
may  result  from  the  use  of  HDC.  In 
addition,  EPA  encourages  persons  to 
submit  information  on  potential  benefits 
of  HDC  and  information  on  risks  posed 
by  this  chemical  compared  to  risks 
posed  by  potential  substitutes  (such  as 
low  dioxin  chloranil). 

X.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  SNUR  reporting 
requirements  for  chloranil.  The 
Agency's  complete  economic  analysis  is 


available  in  the  public  record  for  this 
rule  (OPPTS-50599). 

XI.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential,"  "trade  secret,"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procediues  in  40 
CFR  part  2.  Any  party  submitting 
confidential  comments  must  prepare 
and  submit  a  public  version  of  the 
comments  for  the  EPA  public  file. 

Xn.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50599).  The  record  Includes  the 
following  basic  information  considered 
by  the  Agency  in  developing  this 
proposed  rule: 

1.  40  CFR  part  766,  promulgated  in 
the  Federal  Register  of  June  5, 1987  (52 
FR  21412). 

2.  Consent  decree  signed  by  EDF, 
NWF,  and  EPA  on  July  27, 1988. 

3.  Interim  Procedures  for  Estimating 
Risks  Associated  With  Exposures  to 
Mixtures  of  Chlorinated  Dibenzo-p- 
dioxins  and  Dibenzofurans  (CDDs  and 
CDFs)  and  1989  Update,  EPA/625/3-89/ 
016.  March  1989,  USEPA  Risk 
Assessment  Forum. 

4.  Economic  analysis  of  proposed 
SNUR  for  chloranil. 

5.  Risk  characterization  of  chloranil 
and  chloranil  derived  products. 

EPA  will  consider  additional 
materials  for  inclusion  in  the  record  at 
any  time  between  this  proposal  and 
designation  of  the  complete  record. 

A  public  version  of  the  record, 
without  any  confidential  business 
information,  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  also  knovra  as,  TSCA  Public 
Docket  Office,  torn  8  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  NQC  is 
located  in  rm.  E-G99.  401  M  St..  SW., 
Washington,  DC,  20460. 

Xm.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  would  not  be  a 
"major"  rule  because  it  would  not  have 
an  effect  on  the  economy  of  $100 


million  or  more,  and  it  would  not  have 
a  significant  effect  on  competition, 
costs,  or  prices.  While  there  is  no 
precise  way  to  calculate  the  total  annual 
cost  of  compliance  with  this  rule,  EPA 
estimates  that  the  reporting  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $2,200  to 
$10,000.  Notice  submitters  would  also 
pay  a  $2,500  user  fee  to  EPA  to  partially 
offset  the  costs  of  processing  the  notice. 
Firms  intending  to  initiate  production  of 
chloranil  would  also  bear  costs  of 
approximately  $21,000  to  test  for  the 
level  of  CDD/CDF  contamination  in 
their  chloranil.  Firms  importing 
chloranil  may  be  subject  to  the  same 
testing  costs  if  they  cannot  get 
information  regarding  the  level  of  CDD/ 
CDF  contamination  in  their  chloranil 
&"om  their  suppliers. 

EPA  believes  that,  because  of  the 
nature  of  the  rule  and  the  chemical 
substance  (chloranil  containing  CDDs/ 
CDFs  in  amounts  greater  than  20  ppb 
TCDD  TEQ)  involved,  there  would  be 
few,  if  any,  significant  new  use  notices 
submitted.  Furthermore,  while  the  cost 
of  testing,  the  expense  of  a  notice  and 
the  uncertainty  of  possible  EPA 
regulation  may  discourage  new  entrants 
into  the  chloranil  market,  EPA  believes 
that  these  factors  are  unlikely  to 
discourage  any  significant  innovations, 
and  also  believes  that  the  chloranil 
market  will  be  competitive. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMfi)  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  detennined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  detennined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  chloranil 
containing  CDDs/CDFs  in  amounts 
greater  than  20  ppb  TCDD  TEQ. 
Therefore,  EPA  believes  that  the  number 
of  small  businesses  affected  by  this  rule 
would  not  be  substantial,  even  if  all  of 
the  SNUR  notice  submitters  were  small 
firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  reouirements  contained  in 
this  proposed  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  and  has  assigned 
OMB  control  number  2070-0038.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  30 
to  170  hours  per  response,  with  an 
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average  of  100  hour*  per  response, 
including  time  for  Teviewing 

instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460,  and  to  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OM6  or  public 
comments  mi  the  information 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  May  5. 1993. 

Victor  |.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

AHtiiority:  15  U.S.C  2604.  2607,  and 
2623(c). 

2.  By  adding  new  §  721.2220  to 
subpart  E  to  read  as  follows: 

§721.2220    2AS.6-Tetrw:hlon>-2^ 
cyc>oh«x*dl«ne-1 ,4-dione. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance,  2,3,5.6- 
tetrachloro-2,5-cyclohexadiene-l,4- 
dione  (chloranil).  CAS  No.  118-75-2. 
containing  dibenzo-p-dioxins  and 
dibenzofurans  chlorinated  at  least  at  the 
2,  3.  7,  and  B  positions  on  the  dioxin  or 
furan  molecules  in  total  combined 
amounts  greater  than  20  ppb  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (2.3,7,8- 
TCDD  or  TCDD)  toxicity  equivalence 
(TEQ)  is  subject  to  reporting  under  this 
section  for  the  significant  new  use 
described  in  paragraph  (aM2)  of  this 
section.  The  TCDD  TEQ  for  chloranil  is 
determined  as  follows.  The  actual  level 
of  each  CDD  and  CDF  congener  of 
concern  is  determined  and  multiphed 
by  its  toxicity  equivalency  factor,  or 
TEF.  The  products  are  then  added  to 
determine  the  TCDD  TEQ.  The 
congeners  of  concern  for  this  rule  and 
their  corresponding  TEFs  are  as  follows: 


Congener 


Toxidty 
Equtva- 


2.3,7.S-tetrKhlorodR>erao-p- 

dtoxin 1 

1 ,2,3,73-pentachlorodtt>enzo-p- 

dk»dn _ „..„ _.         0.5 

1 ,2.3,4,7,8-hexachiorodibenzo-p- 

dtoxin  _ „ _ 0.1 

1 ,2A6,7,8-^xachlofodibenzo-p- 

dioxin _ _ 0.1 

1 ,2,3,7,8,9-hexachiorodit>enzo-p- 

dioxln 0.1 

1,2.3.4,6,7.8- 

h«ptachlorodit>enzo-AHJIoxln  ...         0.01 

octactitorodlt>enzo-p-<toxtn 0.001 

2,3,7,8-tatractikMOdit>er.zo(uBn ..         0.1 
1,2.3,7,8- 

pentactikyodibenzofuran  0.05 

2.3,4.7,8- 

pentachiorodit>efuofuran  0.5 

1,2,3.4.73- 

hexacNorodIt>enzofuran 0.1 

1.2,3.6.7.8- 

hexacHofodit)enzoturan 0.1 

1.2.3,7.8,9- 

-  hexachloroditjenzofuran 0.1 

2,3.4.6.7.8- 

hexachlorodtbenzofurwi „..         0.1 

1.2,3,4.6.7,8- 

heptacMorodibenzofuran  0.01 

1,2.3,4.7,8.&- 

heptachlwodibenzotufan  _.         0.01 

octacWorocJlt)«r.2ofuran  _...  0.001 

(2)  The  significant  new  use  is  any  use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Persons  who  must  report.  Section 
721.5  applies  to  this  section  except  for 
§  721.5(a)(2).  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  a  substance 
identified  in  paragraph  (a)(1)  of  this 
section  and  intends  to  distribute  the 
substance  in  commerce  must  submit  a 
significant  new  use  notice. 

(2)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  all  manufacturers, 
importers,  and  processors  of  2.3.5.6- 
tetrachloro-2.5-cyclohexadiene-l.4- 
dione  (chloranil)  subsequent  to  the 
effective  date  of  this  section. 

(i)  Records  to  he  maintained.  Records 
of  manufacture,  import,  or  processing  of 
chloranil  for  a  period  of  3  years  bom  the 
date  of  preparation.  The  records  must 
include,  to  the  extent  that  it  is  known 
to  the  person  maintaining  the  records  or 
is  reasonably  ascertainable,  the 
following: 

(A)  Information  to  demonstrate  that 
each  purchase  lot  or  batch  of  the 
chloranil  manufactured,  imported,  or 
processed  contains  CDDs  and  CDFs  in 
combined  amounts  equal  to  or  less  than 


20  ppb  TCDD  TEQ.  Such  information 
shall  include: 

(2)  A  statement  that  the  chloranil 
contains  CDDs  and  CDFs  in  amounts 
equal  to  or  less  than  20  ppb  TCDD  TEQ. 

(2)  If  imported  or  proc^sed,  the 
company  from  which  the  chloranil  was 
purchased. 

[3]  Any  available  analytical  test  data 
for  CDD/CDF  contamination  in  the 
chloranil. 

(B)  Information  on  all  commercial 
transactions  involving  chloranil, 
including: 

(}]  Dates  of  purchases  and  sales. 

(2)  The  quantities  purchased  or  sold. 

(3)  Names  and  addresses  of 
purchasers. 

(ii)  Submission  of  and  access  to 
records.  Persons  subject  to  this 
paragraph  must  submit  the  records 
listed  in  paragraph  (b)(2)(i)  of  this 
section  to  EPA  upon  written  request  by 
the  Director  of  the  Office  of  Pollution 
Prevention  and  Toxics.  The  records 
must  be  provided  within  15  working 
days  of  receipt  of  this  request.  In 
addition,  any  person  subject  to  this 
section  must,  upon  request  of  any 
officer  or  employee  of  EPA  designated 
by  the  Administrator,  permit  such 
person  at  all  reasonable  times  to  have 
access  to  and  to  copy  these  records. 

(3)  Certification.  Subsequent  to  the 
effective  date  of  this  section,  all 
manufacturers,  importers,  and 
processors  of  chloranil  who  distribute 
chloranil  in  commerce  must  provide 
certification  of  the  information  in 
paragraph  {b)(2)(i)(A)  of  this  section, 
excluding  items  in  paragraph 
(b)(2)(i)(A)(3)  of  this  section  and  any 
confidential  or  proprietary  information, 
to  each  recipirait  (as  defined  at  40  CFR 
721.2)  of  chloranil.  Such  certification 
shall  be  required  for  every  shipment  of 
chloranil. 

(Approved  by  the  Office  of  Management  and 

Budget  under  0MB  control  number  207O- 

0038) 

[FR  Doc.  93-11254  Filed  5-11-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Pari  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  for  Petition 
to  List  Ratwoods  Salamander  as 
Endangered  or  Threatened  and 
Designate  Critical  Habitat 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTKM:  Notice  of  petition  finding. 
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SUMMARY:  The  Service  announces  the 
90-day  finding  on  a  pending  petition  to 
add  the  flatwoods  salamander. 
Ambystoma  cingulatum.  to  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  It  is  the  finding  of  the 
Service  that  the  petition  does  not 
present  substantial  information 
indicating  that  the  requested  actions 
may  be  warranted. 

DATES:  This  finding  was  made  May  6. 
1993. 

ADDRESSES:  Comments  and  materials 
concerning  this  petition  should  be  sent 
to  U.S.  Fish  and  Wildlife  Service.  6578 
Dogwood  View  Parkway,  suite  A, 
lackson,  MS  39213.  The  petition, 
finding,  and  supporting  data  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  LaClaire  or  Mr.  James  Stewart  at 
the  above  address. 

SUPPt^MENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended 
in  1982  (16  U.S.C.  1531  et  seq.),  requires 
that  the  Service  make  a  finding  on 
■whether  a  petition  to  list,  delist,  or 
reclassify  a  species  presents  substantial 
scientific  or  commercial  information  to 
demonstrate  that  the  petitioned  action 
may  be  warranted.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  receipt  of 
the  petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 

The  Service  has  received  and  made  a 
90-day  finding  on  a  petition  from  the 
Biodiversity  Legal  Foundation  and  Ms. 
Elizabeth  Carlton  to  determine  the 
flatwoods  salamander,  Ambystoma 
cingulatum,  as  an  endangered  or 
yireatened  species  throughout  its 
historic  range  and  to  determina  critical 
habitat.  The  petition  was  dated  May  8, 
i992.  The  petition  lists  the  historic 
fange  as  five  southeastern  States: 
Alabama,  Florida,  Georgia,  Mississippi, 
and  South  Carolina.  The  petitioners 
contend  that  the  available  evidence 
indicates  that  the  population  of 
flatwoods  salamander  has  declined 
precipitously,  is  in  dire  straits  and 
requires  urgent  protective  measures. 
i  The  Service  has  reviewed  the  petition, 
its  supporting  data  and  other  available 
hterature,  in  addition  to  contacting 
individuals  with  knowledge  of  this 
species.  The  petition  does  not  provide 
any  information  on  this  species  that  was 


not  ah-eady  available  to  the  Service,  and 
the  available  data  do  not  provide  an 
adequate  basis  for  judging  protection 
needs  under  the  Act.  While  declines  of 
this  species  can  be  reasonably 
presumed,  based  on  loss  and 
modification  of  habitat,  much  of  the 
range  has  not  been  adequately  surveyed 
in  recent  years. 

Information  on  current  status  can  be 
briefly  summarized  as  follows.  No 
significant  siu-vey  work  has  been 
conducted  in  Alabama  during  the  last 
decade.  Surveys  conducted  in  Florida  in 
the  winters  of  1990-91  and  1991-92 
located  flatwoods  salamanders  at  a  total 
of  40  sites,  mostly  within  the 
Apalachicola  National  Forest.  In 
Georgia,  there  has  apparently  been  no 
concerted  effort  to  collect  the  species  in 
recent  years.  One  adult  was  captured  in 
South  Carolina  in  early  1992,  but  recent 
survey  work  has  been  very  limited.  The 
lone  record  for  this  species  in 
Mississippi  is  generally  considered  to  be 
an  error  by  herpetologists.  Further 
details  regarding  the  biological  status  of 
the  species  are  contained  in  the 
administrative  finding.  Interested 
persons  may  obtain  a  copy  of  the 
finding  by  contacting  the  office 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

The  flatwoods  salamander  has  been 
included  in  the  Service's 
comprehensive  notices  of  review  for 
animals  pubUshed  in  the  Federal 
Register  of  December  30.  1962  (47  FR 
58454),  September  18,  1985  (50  FR 
37958),  January  6, 1989  (54  FR  554),  and 
November  21, 1991  (56  FR  58804).  The 
flatwoods  salamander  was  included  in 
each  of  these  notices  as  a  category  2 
candidate  for  listing.  A  category  2  taxon 
is  one  for  which  information  in 
possession  of  the  Service  indicates  that 
proposing  to  list  as  endangered  or 
threatened  is  possibly  appropriate,  but 
for  which  conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  a 
proposed  rule. 

Tne  Service  has  determined  that  the 
petition  to  list  the  flatwoods  salamander 
does  not  present  substantial  information 
indicating  that  the  petitioned  action 
may  be  warranted.  A  determination  of 
"may  be  warranted"  has.  in  effect, 
already  been  made  by  the  Service 
through  inclusion  of  the  flatwoods 
salamander  as  a  category  2  species  in 
the  various  notices  of  review  cited 
above.  The  current  petition  is  redundant 
to  ongoing  activities,  provides  no  new 
information  and  would  not  trigger  the 
status  review  process  that  the  Act 
intends  to  result  from  a  positive  finding. 
The  Service  suspects  mis  species  is  in 
decline  throughout  its  historic  range. 


and  for  that  reason  has  contracted  for 
field  surveys  to  better  determine  current 
distribution  and  status.  Completion  of 
the  status  surveys  and  a  decision  on 
protection  needs  are  expected  in  late 
1993.  The  Service  will  remain  interested 
in  any  additional  information  about 
population  trends  for  this  species  as  it 
may  become  available. 

Authon 

This  notice  was  prep)ared  by  Mr. 
James  Stewart  and  Ms.  Linda  LaClaire 
(see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  9^ 
625. 100  Stat.  3500,  unlets  otherwise  noted. 

Dated:  May  6, 1993. 
Bruce  Blanchard. 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  93-11234  Filwl  5-11-03:  8:45  am) 
BtLUNO  COM  4Sie-a«-f 


DEPARTMENT  OF  COMMERCE 

National  OcMnic  and  Atmospharic 
Administration 

50  CFR  Pari  625 
[DockM  No.  S3049fr-30M] 
RIN  0648-AE96 

Summer  Rounder  Hshary 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  conservation  and 
management  measures  prescribed  in 
proposed  Amendment  3  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP).  This  rule 
proposes  to:  (1)  Increase  from  less  than 
100  pounds  (45.4  kg)  to  less  than  200 
pounds  (90.8  kg)  the  amount  of  summer 
flounder  that  may  be  on  board  an  otter 
trawl  vessel  from  November  1  through 
April  30  before  becoming  subject  to 
minimum  mesh  size  requirements;  (2) 
revise  the  boundary  of  the  seasonal 
fishing  area  within  which  otter  trawl 
vessels  may  be  exempt  from  minimum 
mesh  size  requirements;  and  (3) 
implement  a  framework  measure  to 
adjust  the  boundary  and  season  of  the 
exemption  area.  The  intent  of  this  action 
is  to  enhance  compliance  with  and 
enforcement  of  minimum  mesh  size 
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requirements  and  to  minimize  the 
potential  for  excessive  discards  of  legal- 
sized  summer  flounder. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  June  21, 
1993. 

AOORESSES:  Comments  on  the  proposed 
rule,  the  proposed  amendment,  or 
supporting  documents  should  be  sent  to 
Richard  Roe,  Regional  Director,  National 
Marine  Fisheries  Service,  Northeast 
Regional  Office,  1  Backbum  Drive, 
Gloucester,  MA  01930-2298.  Mark  the 
outside  of  the  envelop>e  "Comments  on 
Summer  Flounder." 

Copies  of  the  amendment,  the 
environmental  assessment  (EA),  and  the 
regulatory  impact  review  (RIR)  are 
available  from  John  C.  Bryson, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Rodrigues,  Resource  Policy 
Analyst,  508-281-9324. 
SUPPLEMENTARY  INFORMATX>N: 
Amendment  3  (amendment)  was 
prepared  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  in 
consultation  with  the  Atlantic  States 
Marine  Fisheries  (Commission) 
(ASMFC)  and  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  A  notice  of  availability  for  the 
proposed  amendment  was  published  in 
the  Federal  Register  on  April  9. 1993 
(58  FR  18365). 

The  management  unit  for  this  FMP  is 
summer  floimder  [Paralichtbys 
dentatus)  in  U.S.  waters  in  the  western 
Atlantic  Ocean  from  the  southern  border 
of  North  Carolina  northward  to  the  U.S.- 
Canadian border.  The  objectives  of  the 
FMP  are  to:  (1)  Reduce  fishing  mortaUty 
in  the  summer  flounder  fishery  to  assure 
that  overfishing  does  not  occur;  (2) 
reduce  fishing  mortality  on  immature 
summer  flounder  to  increase  spawning 
stock  biomass;  (3)  improve  the  yield 
from  the  fishery;  (4)  promote  compatible 
management  regulations  between  State 
and  Federal  jurisdictions;  (5)  promote 
uniform  and  effective  enforcement  of 
regulations;  and  (6)  minimize 
regulations  to  achieve  the  management 
objiftves  stated  above.  Amendment  3 
would  increase  the  amount  of  summer 
floimder  that  may  be  on  board  a  vessel 
bom  November  1  through  April  30 
before  a  vessel  becomes  subject  to 
minimum  mesh  size  requirements, 
revise  the  bcimdary  of  a  seasonal  fishery 
area  where  vessels  are  exempt  from 
minimum  mesh  size  requirements,  and 
provide  for  the  annual  adjustment  of  the 
season  and  boundary  of  the  exemption 
area. 


The  first  measure  proposed  by  the 
Coimcil  would  increase  from  less  than 
100  poiuids  (45.4  kg)  to  less  than  200 
pounds  (90.8  kg)  the  amount  of  summer 
flounder  that  otter  trawlers  permitted  in 
the  fishery  may  land  or  possess  frt)m 
November  1  through  April  30  before 
being  subject  to  the  minimum  mesh  size 
requirement  of  5.5  inch  (14.0  cm) 
diamond  mesh  or  6  inch  (15.2)  square 
mesh,  inside  measure,  applied 
throughout  the  codend  (tail  bag). 
Vessels  fishing  in  the  exemption  area  set 
forth  in  §625. 24(b)(1)  from  November  1 
through  April  30  and  possessing  an 
exemption  permit  under  §  625. 4(o) 
would  remain  exempt  from  the 
minimum  mesh  size  requirement. 

For  the  remaining  months,  May  1 
through  October  31,  vessels  possessing 
100  or  more  pounds  (45.4  kg)  of  summer 
flounder  are  subject  to  the  mesh 
requirement  and  those  possessing  less 
than  100  pounds  (less  than  45.4  kg) 
would  be  exempt. 

This  measure  is  intended  to  minimize 
the  waste  of  legal-sized  summer 
flounder  while  keeping  the  discard  of 
undersized  summer  flounder  at  a 
conservative  level. 

The  second  proposed  measure  would 
revise  the  boundary  of  a  limited  area 
where  vessels  may  fish  frtjm  November 
1  through  April  30  without  becoming 
subject  to  minimum  mesh  size 
requirements.  The  present  boundary  of 
the  area  extends,  roughly,  from  Pt. 
Judith,  Rhode  Island,  to  and  around  part 
of  the  Southern  New  England  Yellowtail 
Area  (Multispecies  FMP).  and  extends 
to  the  outer  boundary  of  the  Exclusive 
Economic  Zone  (EEZ).  A  dozen 
longitude/latitude  coordinates  are 
necessary  to  describe  the  exemption 
area  specifically. 

This  boundary  has  proven  to  be 
burdensome  because  of  its  complexity 
and  because  it  bisects  an  important 
fishing  area,  the  Hudson  Canyon. 
Fishermen  explain  that  wind  velocity 
and  concern  for  safety  dictate  which 
side  of  the  Canyon  they  will  fish  on  a 
given  day;  therefore,  the  boundary  of  the 
area  should  be  revised  to  grant  them  this 
necessary  fi-eedom  of  movement.  The 
Council  and  ASMFC  requested  the 
Secretary  of  Commerce  (Secretary)  to 
modify  the  boundary  by  emergency 
action.  This  request  was  approved  (57 
FR  58150,  December  9, 1992)  and 
extended  through  April  30, 1993  (58  FR 
13560,  March  12, 1993).  The  Secretary's 
action  modified  the  boimdary  to  become 
a  straight  line  following  72°30'  W. 
longitude  from  the  U.S.  coast  to  the 
outer  boundary  of  the  EEZ.  The  new 
boundary  improved  compliance  with 
the  regulations  and  simplified 
enforcement  and  administration  of  the 


minimum  mesh  size  requirements.  In 
addition,  the  new  boundary  enabled 
industry/NMFS  sea  sampling 
investigations  to  occur  that  may 
improve  information  on  the  size 
distribution  of  the  catch  in  the  northern 
range  of  the  resource  in  the  area 
adjacent  to,  but  formerly  outside,  the 
exempted  area.  Industry  has  claimed 
that  catches  in  the  area  east  of  72°30'  W. 
longitude  consist  of  large  summer 
flounder,  negating  the  need  for  a 
minimum  mesh  size  requirement. 
Industry  leaders  have  pledged  their 
support  to  accommodate  NMFS  sea 
samplers  to  document  their 
observations. 

This  proposed  rule  would  make  the 
boundary  revision  permanent,  and 
provide  a  framework  mechanism  by 
which  the  Regional  Director  may 
annually  adjust  the  season  and 
boundary  of  the  exemption  area  to 
minimize  discarding,  which  may  occur 
as  a  result  of  sublegal-sized  summer 
flounder  migrating  into  the  exemption 
area. 

Framework  Measure 

The  Council  proposes  to  allow  the 
Regional  Director  to  annually  adjust  the 
boundary  of  the  exemption  area  by  30- 
minute  intervals  of  longitude  or  latitude 
and  adjustments  to  the  season  in  2-week 
intervals.  The  goal  of  the  adjustment 
process  would  be  to  achieve  a 
discarding  rate  in  the  exemption  area  of 
below  10  percent  by  number.  The 
Summer  Flounder  Monitoring 
Committee  would  review  NMFS  sea 
sampling  data  and  winter  trawl  survey 
information  regarding  the  size  and  area 
distribution  of  the  summer  flounder 
resource  as  part  of  its  annual  review  of 
catch  quotas  and  other  restrictions 
described  in  §  625.20  of  the  summer 
flounder  regulations  and  make 
adjustment  recommendations  to  the 
Regional  Director. 

Technical  Change 

The  Council  proposes  a  technical 
change  to  the  provision  governing  net 
modifications  to  make  it  consistent  with 
a  similar  provision  in  the  Northeast 
Multispecies  Fishery  Management  Plan. 
The  proposed  rule  would  allow  nets  to 
have  a  "bull  rope"  of  the  same  size  as 
that  allowed  in  the  regulations 
governing  the  multispecies  fishery.  This 
is  desirable  because  many  fishermen 
engage  in  both  fisheries. 

Administrative,  Qanfying,  and 
Enforcement  Changes 

NMFS  proposes  some  changes  to  the 
regulations  governing  this  fishery  that 
are  of  an  administrative  or  clarifying 
nature  or  are  necessary  for  enforcement 
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purposes.  These  are:  (1)  A  modification 
to  §  625.8(a)(7)  to  clarify  that  nets  or 
netting  meeting  the  requirements  of 
S  625.24  may  be  carried  on  board;  (2)  a 
modification  to  the  prohibition  on 
purchases  of  summer  flounder 
(§  625.8(c)(4))  to  clarify  that  purchases 
may  be  made  from  vessels  lawfully 
fishing  in  state  waters;  (3)  a  clarification 
to  the  section  authorizing  the  Regional 
Director  to  terminate  the  small  mesh 
exemption  (§  625.24(b)(l)(i))  by  revising 
the  phrase  "the  remainder  of  the  year" 
to  "the  remainder  of  the  exemption 
season",  to  reflect  the  fact  that  the 
exemption  program  season  does  not  fall 
within  a  single  calendar  year;  (4)  a 
minor  change  to  §  625.24(b)(l)(ii)  by 
changing  the  phrase  "west  and  south" 
to  "west  or  south";  and  (5)  a 
modification  to  the  prohibition  on  net 
modifications  in  §  625.24(e),  to  prohibit 
clearly  any  net  modification  that  would 
diminish  the  size  of  the  mesh,  while  in 
use,  to  a  size  smaller  than  the  minimum 
size  specified  in  this  part. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Fishery  Conservation  and 
Magnuson  Act,  as  amended  (Magnuson 
Act),  requires  the  Secretary  to  publish 
implementing  regulations  proposed  by  a 
Council  within  15  days  of  the  receipt  of 
a  proposed  amendment  and  proposed 
regulations.  At  this  time,  the  Secretary 
has  not  determined  that  the  amendment 
these  rules  would  implement  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  oOier  applicable  law.  The  Secretary, 
in  making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  the 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  A 
copy  of  the  EA  may  be  obtained  from 
the  Council  (see  ADDRESSES). 

An  informal  consultation  under 
section  7  of  the  Endangered  Species  Act 
(ESA)  was  conducted  for  the  proposed 
amendment  that  concluded  that 
endangered  species  interactions  and 
critical  habitat  issues  are  not  relevant  to 
the  amendment,  as  it  is  simply  designed 
to  fine-tune  Amendment  2  and  reduce 
some  of  the  minor  regulatory  impacts  on 
fishermen.  Furthermore,  emergency  sea 
turtle  conservation  measures  are 
currently  in  effect  through  the  ESA.  The 
biological  opinion  for  the  summer 
flounder  FMP,  as  required  by  50  CFR 
402.14(i)(l)(ii),  calls  for  promulgation  of 
fwrmanent  ESA  regulations  by  the  fall  of 
1993  to  provide  for  long-term  protection 


of  sea  turtles.  The  proposed  amendment 
will  not  afiect  endangered  or  threatened 
species  or  critical  habitat  in  any  way 
that  was  not  already  considered  in  other 
consultations  (NMFS,  1988, 1991  and 
1992). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
proposed  rxJe  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  E.0. 12291.  This  determination  is 
based  on  the  draft  RIR  that  demonstrates 
positive  net  short-term  and  long-term 
economic  benefits  to  the  fishery  under 
the  proposed  management  measures.  A 
copy  of  the  RIR  may  be  obtained  from 
the  Council  (see  ADDRESSES). 
The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  reasons  set  forth  in  the 
RIR  prepared  by  the  Council,  a  copy  of 
which  may  be  obtained  from  the 
Council  (see  ADDRESSES).  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Tnis  rule  does  not  contain  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
The  Council  determined  that  tfiis  rule 
will  be  implemented  in  a  manner  that 
is  consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,  and  North  Carolina. 
For  New  Hampshire,  the  evaluation  was 
that  the  amendment  might  affect  the 
coastal  zone  and  was  consistent.  For 
Pennsylvania,  the  Council  determined 
that  this  rule  will  not  affect  the  coastal 
zone.  New  Hampshire,  Rhode  Island, 
Connecticut,  New  York,  and 
Pennsylvania  have  concurred  with  the 
Council's  opinion.  North  Carolina 
disagreed  with  the  Council's  opinion 
relative  to  the  increase  in  the  possession 
limit.  The  other  states  have  not  yet 
responded  and  consistency  is  presumed. 
The  Council  responded  to  the  State  of 
North  Carolina  on  January  8, 1993,  and 
explained  that  althou^  Amendment  3 
may  not  be  a  mirror  image  of  the 
regulations  of  all  of  the  states  in  the 
management  unit  because  of  local 
differences,  the  Council  is  "striving  to 
make  Amendment  3  consistent  with  the 
Coastal  Zone  Management  Plans  of  the 
several  coastal  states  to  the  maximum 
extent  practicable." 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 


federalism  assessment  under  Executive 
Order  12612. 

List  of  Sub)ects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  6, 1993. 

Samuel  W.  McKan. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  625  is  proposed 
to  be  amended  to  read  as  follows: 

PART  625— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801.  et  seq. 

2.  Section  625.8,  paragraphs  (a)(3). 
(a)(7)  and  (c)(4)  are  revised  to  read  as 
follows: 

§62SJ    Prohibitions. 

(a)  '  •   • 

(3)  Possess  100  or  more  pounds  (45.4 
or  more  kg)  of  summer  flounder 
between  May  1  and  October  31  or  200 
or  more  pounds  (90.7  or  more  kg) 
between  November  1  and  April  30, 
unless  the  vessel  meets  the  minimum 
mesh  size  requirement  specified  in 

§  625.24(a),  or  is  fishing  in  the  exempted 

area  with  an  exemption  permit  as 

specified  in  §  625.24(b)(1).  or  is  fishing 

with  exempted  gear  specified  in 

§  625.24(b)(2); 

•         *         •         •         • 

(7)  Possess  nets  or  netting  on  board 
with  mesh  that  does  not  meet  the 
requirements  of  §  625.24(a),  or  nets  that 
are  modified  or  obstructed  if  fishing 
with  an  exempted  net  described  in 
§  625.24(b),  except  pieces  of  netting  may 
be  carried  on  board  if  they  are  no  larger 
than  3  feet  square  (0.9  m  square); 

(c)  *  •  * 

(4)  Purchase  or  otherwise  receive  for 
commercial  purposes  summer  flounder 
caught  by  other  than  a  vessel  with  a 
moratorium  permit  not  subject  to  the 
possession  limit  in  §  625.5  unless  the 
vessel  has  not  been  issued  a  permit 
under  this  part  and  is  fishing 
exclusively  within  state  waters  in  excess 
of  the  bag  limit. 

3.  In  §625.20,  paragraphs  (a)(8)  and 
(a)(9)  are  redesignated  as  paragraphs 
(a)(9)  and  (a)(10),  respectively,  and  new 
paragraphs  (a)(8)  and  (b)(8)  and  are 
added  to  read  as  follows: 

1625.20    Catch  quotas  and  othar 
restrictions. 

(a)  •  •  • 
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(8)  Sea  sampling  and  winter  trawl 
siirvey  data,  or,  if  sea  sampling  data  are 
unavailable,  length  frequency 
information  from  the  winter  trawl 
survey  and  mesh  selectivity  analyses; 
•        •        •        •        • 

(b)  •  •  • 

(8)  The  exempted  area  boundary  and 
season  specified  in  S  625.24(b)(1)  may 
be  adjusted  annually  by  30-minute  and 
two-week  intervals,  respectively,  based 
on  data  specified  in  paragraphs  (a)(8) 
and  (10)  of  this  section  to  prevent 
discarding  of  sublegal  sized  summer 
floimder  in  excess  of  10  percent  by 
number. 


4.  In  §625.24,  paragraphs  (a),  (b)(1), 
and  (e)  are  revised  to  read  as  follows: 

5  625,24    Gear  reetrictione. 

(a)  General.  Otter  trawlers  whose 
owners  are  issued  a  permit  (including 
moratorium  permit)  under  §625.4  and 
that  land  or  possess  100  or  more  pounds 
(45.4  or  more  kg)  of  summer  flounder 
between  May  1  and  October  31  or  200 
or  more  pounds  (90.8  or  more  kg)  of 
summer  flounder  between  November  1 
and  April  30,  per  trip,  must  fish  with 
nets  that  have  a  minimum  mesh  size  of 
5>/i  inches  (14.0  cm)  diamond  mesh  or 

6  inches  (15.2  cm)  square  mesh  applied 
throughout  the  codend  for  at  least  75 
continuous  meshes  forward  of  the 
terminus  of  the  net,  or,  for  codends  with 
less  than  75  meshes,  the  minimum- 
mesh-size  codend  must  be  a  minimimi 


of  one-third  of  the  net,  measured  from 
the  terminus  of  the  codend  to  the  head 
rope,  excluding  any  turtle  excluder 
device  extension. 

(b)*  •  • 

(1)  Vessels  issued  a  permit  under 
paragraph  §  625. 4(o)  and  fishing  from 
November  1  through  April  30  in  the 
"exemption  area",  which  is  east  of  a 
line  that  follows  72^30.0'  W.  longitude 
imtil  is  intersects  the  outer  boundary  of 
the  EEZ.  Vessels  fishing  with  an 
exemption  permit  cannot  fish  west  of 
the  foregoing  line. 

(i)  The  Regional  Director  may 
terminate  this  exemption  if  he  or  she 
determines,  after  a  review  of  sea 
sampling  data,  that  vessels  fishing 
\mder  the  exemption  are  discarding 
more  than  10  percent  of  their  entire 
catch  of  summer  flounder  per  trip.  If  he/ 
she  makes  such  a  determination,  the 
Regional  Director  shall  publish  a  notice 
in  the  Federal  Register  terminating  the 
exemption  for  the  remainder  of  the 
exemption  season. 

(ii)  Vessels  issued  a  permit  under 
paragraph  §  625.4(o)  may  transit  the  area 
west  or  south  of  the  line  described  in 
paragraph  (b)(1)  of  this  section  if  the 
vessel's  fishing  gear  is  stowed  in  a 
manner  prescribed  imder  50  CFR 
651.20(f)  so  that  it  is  not  "available  for 
immediate  use"  out  side  the  exempted 
area. 


(e)  Net  modifications.  No  vessel 
subject  to  this  part  shall  use  any  device, 


gear,  or  material,  including,  but  not 
limited  to  nets,  net  strengtheners,  ropes, 
lines,  or  chaffing  gear,  on  the  top  of  the 
regulated  portion  of  a  trawl  net;  except 
that,  one  splitting  strap  and  one  bull 
rope  (if  present),  consisting  of  line  or 
rope  no  more  than  3  inches  (7.2  cm)  in 
diameter,  may  be  used  if  such  splitting 
strap  and/or  bull  rope  does  not  constrict 
in  any  manner  the  top  of  the  regulated 
portion  of  the  net,  and  one  rope  no 
greater  than  0.75  inches  (1.9  cm)  in 
diameter  extending  the  length  of  the  net 
from  the  belly  to  the  terminus  of  the  cod 
end  along  each  of  the  following:  the  top, 
bottom,  and  each  side  of  the  net.  "Top 
of  the  regulated  portion  of  the  net" 
means  the  50  percent  of  the  entire 
regulated  portion  of  the  net  that  (in  a 
hypothetical  situation)  will  not  be  in 
contact  with  the  ocean  bottom  during  a 
tow  if  the  regulated  portion  of  the  net 
were  laid  flat  on  the  ocean  floor.  For  the 
purpose  of  this  paragraph,  head  ropes 
shall  not  be  considered  part  of  the  top 
of  the  regulated  portion  of  a  trawl  net. 
A  vessel  shall  not  use  any  means  or 
mesh  configuration  on  the  top  of  the 
regulated  portion  of  the  net,  as  defined 
in  §  625.24(e),  if  it  obstructs  the  meshes 
of  the  net  or  otherwise  causes  the  size 
of  the  meshes  of  the  net  while  in  use  to 
diminish  to  a  size  smaller  than  the 
minimum  specified  in  §  625.24(a). 
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mis  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxl 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southern  Region;  Exemption  From 
Appeal  of  the  Decisions  To  Salvage 
Storm  Damaged  Timljer  on  the 
Cherokee  National  Forest,  Hiwassee, 
Ocoee,  and  Telllco  Ranger  Districts, 
TN 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  exemption  of  decision 
from  administrative  appeal. 

SUMMARY:  Pursuant  to  36  CFR 
217.4(a)(ll)  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  six  decisions 
to  salvage  trees  that  were  damaged  by 
the  recent  snowstorm  affecting  the 
Cherokee  National  Forest  and,  where 
necessary,  to  rehabilitate  the  damaged 
areas.  The  following  decisions,  as 
specified  in  this  exemption,  will  be 
exempt  from  appeal: 

(1)  Road  clearing  and  salvage  of 
timber  in  certain  named  roads  and 
within  100  feet  of  those  roads  on  the 
Hiwassee.  Ocoee,  and  Tellico  Ranger 
Districts  (a  separate  Decision  Notice  or 
Decision  Memo  will  be  issued  for  each 
Ranger  District); 

(2)  Salvage  of  timber  in  developed 
recreation  areas  and  organization  camps 
on  the  Ocoee  Ranger  District; 

(3)  Salvage  of  timber  within  wildhfe 
openings  and  the  access  roads  to  these 
openings  on  the  Ocoee  Ranger  District; 
axid 

(4)  Salvage  of  timber  in  the  general 
forest  area  on  the  Tellico  Ranger 
District. 

The  snow  storm  caused  extensive 
damage  to  pine  and  some  hardwood 
trees  resulting  in  many  fallen  trees  that 
are  blocking  forest  roads  and  preventing 
access  for  recreation,  administration  and 
protection  activities.  Fallen  trees  have 
also  caused  extensive  damage  to 


recreation  facilities  and  are  blocking 
access  to  important  recreation  areas. 
These  roads  need  to  be  opened  quickly 
to  allow  access.  The  Cherokee  National 
Forest  proposes  to  open  forest  roads, 
rehabilitate  recreation  areas,  remove 
damaged  trees  from  permanent  wildlife 
openings,  and  salvage  timber  within 
damaged  stands,  through  the 
commercial  timber  sale  process.  The 
damaged  trees,  if  not  salvaged  quickly, 
will  succumb  to  blue  stain  fungi  and 
insect  damage  rendering  them 
unmerchantable  as  logs  that  can  be 
processed  into  wood  products.  Other 
negative  effects  include  increased  risk  to 
healthy  trees  from  insects  and  diseases 
in  damaged  trees  and  stands  and 
increased  wildfire  hazard.  Failure  to 
salvage  dovraed  timber  within  damaged 
stands  also  will  result  in  reduced  forest 
health  and  productivity. 

EFFECTIVE  DATE:  May  12,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Appeals  and  Litigation  Group  Leader, 
Southern  Region,  Forest  Service-USDA, 
1720  Peachtree  Road  NW.,  Atlanta.  GA 
30367  (404) 347-4867. 

SUPPLEMENTARY  INFORMATION:  On  March 
13-14,  1993.  a  late-spring  snowstorm 
moved  through  the  Cherokee  National 
Forest.  The  snow  and  strong  winds 
caused  trees  to  fall,  blocking  many 
forest  roads  and  destroying  some 
recreational  facilities.  Roads  will  be 
opened  by  clearing  the  roadways  and 
removing  damaged  trees  within  100  feet 
of  each  side  of  the  road.  All  equipment 
operations  will  be  limited  to  the 
roadway. 

Hiwassee  Ranger  District 

166  Miles  affected  by  this  exemption. 
Timber  salvage  will  occur  along  the 
following  Forest  Roads:  White  Oak 
Flats,  McFarland.  Ellis  Branch-Starr 
Mountain,  Conasauga,  Oswald, 
Appalachia  Tunnel,  Smith  Mountain, 
Kimsey  Highway.  Fingerboard,  Shuler 
Creek,  Attic,  Ivy  Trail,  Old  68  Forest 
developed  road  (FDR  311),  Childers 
Creek,  Spring  Creek,  Womble  Branch  (at 
Highway  68),  Rucker  Branch,  Tinker 
Branch,  Tellico-Reliance,  Duckett  Spur, 
Duckett  Ridge,  White  Cliff.  Jones. 
Hampton  Cemetery,  Smith  Creek,  Steer 
Creek,  Dehart  Cemetery,  Mary's  Branch, 
Lowery  Top-Tieskee,  and  Hiwassee 
River. 


Ocee  Ranger  District 

109  Miles  affected  by  this  exemption. 
Timber  salvage  will  occur  along  the 
following  Forest  Roads:  FDR  77,  FDR 
185,  FDR  62.  FDR  67,  FDR  99,  FDR  65. 
FDR  1333,  FDR  302,  FDR  221.  FDR  55. 
FDR  68.  FDR  366.  FDR  366-A.  FDR 
366-B,  FDR  366-C,  FDR  366-D,  FDR  45, 
FDR  102.  In  addition  to  salvage  along 
these  roads,  storm  damaged  trees  will  be 
salvaged  in  the  following  recreation 
areas: 

(1)  Parksville  Lake  Campground 

(2)  Thunder  Rock  Campground 

(3)  Wildlife  opening  access  road, 
immediately  north  of  Rock  Creek 
and  within  view  of  Parksville  Lake 
Campground  (upper  loop)  on  the 
south  side  of  Rock  Creek, 
Compartment  311. 

(4)  King's  Slough  Boating  Site  and 
access  road.  Compartment  374,  off 
FS  55A,  an  access  road  to  recreation 
residences  on  Parksville  Lake. 

(5)  Camp  Ocoee 

(6)  Camp  Cherokee 

(7)  Charleston  Hosiery  Recreation 
Residence 

Permanent  wildlife  openings  on  the 
Ocoee  Ranger  District  will  have  all 
damaged  trees  removed  from  within 
them  to  maintain  the  openings.  Short 
road  segments  leading  to  the  openings 
will  have  damaged  trees  removed  to 
allow  for  access  for  both  recreation  and 
administrative  purposes.  On  the  Ocoee 
District,  limber  on  147  acres  of  openings 
and  access  roads  to  the  openings  will  be 
salvaged  to  remove  damaged  timber. 
Permanent  wildlife  openings  are 
identifred  by  the  following  numbers: 
301-1-3;  307-1;  309-1-6;  311-1;  312-1; 
313-1:  315-1;  317-1;  321-1-10;  324-1; 
325-1-7;  327-2-4;  328-1,  2;  329-1; 
330-1;  331-1;  332-1-3;  333-1;  334-1; 
335-1-3;  341-1;  342-1;  343-1-4;  344-1, 
2; 345-1, 2; 348-1,  2;  351-1.  2;  35&-1- 
4;  359-1;  363-1;  367-1;  373-1;  376-1- 
3;  377-1; and  378-1. 

Tellico  Ranger  District 

14  miles  of  roads  are  affected  by  this 
exemption.  Storm  damaged  trees  will  be 
salvaged  along  the  following  road 
projects: 

(1)  Toqua  Creek  Road 

(2)  Henson  Mountain 

(3)  Young  Branch 

(4)  Barkcamp 

(5)  Smoky  Branch 
.  (6)  Little  Citico 
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In  addition,  the  Tellico  Ranger 
District  will  salvage  damaged  timber 
from  about  25  acres  of  stands  within  the 
Little  Toqua.  Lower  Wildcat,  and  Cane 
Creek  Mountain  areas. 

For  areas  in  the  Tellico  Districts  that 
require  salvage  outside  road  corridors 
recreation  areas,  and  wildlife  openings, 
damaged  trees  will  be  removed  by 
standard  logging  techniques.  The  timber 
stands  severely  damaged  by  the  storm 
require  restoration  through  salvage  of 
the  merchantable  trees  and,  in  some 
cases,  rehabilitation,  through  site 
preparation  and  reforestation. 

As  temperature  begins  to  climb  with 
the  approach  of  spring,  conditions 
conducive  to  the  onset  and  rapid  spread 
of  blue  stain  fungi  will  occur  in  the 
recently  damaged  timber.  Blue  stain 
fungi  will  begin  to  infect  trees  within 
days  of  their  injury  or  death  and  within 
three  months  will  spread  to  such  an 
extent  as  to  render  the  trees 
unmerchantable  as  sawtimber.  Within 
four  or  five  months,  even  value  as 
pulpwood  will  be  greatly  diminished. 
Pine  bark  beetle  infestations  may  also 
occur  in  the  residual  stands  and  further 
compound  the  damage.  Fire  hazard  will 
increase  rapidly  as  the  downed  timber 
dries  out  in  the  spring  and  will  continue 
to  be  a  hazard  until  decomposition  is 
well  advanced.  Following  salvage  of  the 
damaged  trees,  some  areas  will  need  to 
be  reforested.  Any  planting  needed  will 
be  accomplished  during  the  winter 
months.  Prior  to  that  time,  some  sites 
will  need  to  be  prepared  for  planting. 
Other  stands  will  require  timber  stand 
improvements  to  allow  natural 
regeneration  to  become  established  or  to 
maintain  and  enhance  the  residual, 
remaining  stand.  Sufficient  time  will  be 
necessary  to  complete  site  preparation 
and  timber  stand  improvements  during 
the  summer  months. 

Each  District's  storm  damaged  salvage 
will  have  a  documented  environmental 
analysis.  These  analyses  will  analyze 
appropriate  methods  of  harvest,  site 
preparation,  timber  stand  improvements 
and  reforestation.  The  analyses  will 
include  preparation  of  a  biological 
evaluation  and  cultural  resources 
inventory,  document  public 
involvement,  and  address  any  issues 
raised.  Given  the  present  condition  of 
the  damaged  timber,  the  need  to  open 
roads  and  recreation  areas  immediately, 
the  impending  onset  of  higher 
temperatures  in  spring  and  the  need  to 
complete  site  preparation  and  stand 
improvements  this  summer,  the  need  for 
immediate  action  is  critical.  Any  delay 
will  result  in  losses  to  presently 
merchantable  timber,  increase  the  risk 
of  insect  and  disease  spreading  to 
healthy  stands,  increase  the  risk  of 


wildfire,  and  subsequent  rehabilitation 
efforts  will  be  more  difficult.  If  roads 
and  recreation  areas  are  not  opened 
quickly,  the  public  will  lose  the  use  of 
important  recreation  facilities  this 
summer.  The  Forest  also  will  be 
hindered  in  responding  to  emergency 
conditions,  especially  wildfire,  if  roads 
are  not  opened  quickly. 

Dated:  May  6.  1993. 
Ralph  F.  Mumme, 
Acting  Deputy  Regional  Forester. 
[FR  Doc.  93-11194  Filed  5-11-93;  8:45  am] 

BILUF4G  CODE  3410-11-M 


Apalachicola  National  Forest  Boundary 
Extension 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Apalachicola  National 
Forest  Boundary  extension. 

SUMMARY:  On  April  7, 1993,  the 
Secretary  of  Agriculture  extended  the 
Apalachicola  National  Forest  boundary. 
This  extension  comprises  1,630  acres, 
more  or  less,  within  Liberty  County, 
Florida.  A  copy  of  the  Secretary's 
establishment  document  which  includes 
the  legal  description  of  the  lands  within 
the  boundary  extension  appears  at  the 
end  of  this  notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  boundary  extension  was  April  7, 
1993. 

ADDRESSES:  A  copy  of  the  map  showing 
the  boundary  extension  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service. 
Auditor's  Building.  201  14th  Street  SW., 
Washington.  DC  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Bauman.  Lands  Staff.  Forest 
Service.  USDA.  P.O.  Box  96090. 
Washington.  DC  20090-6090  (202)  205- 
1248. 

Dated:  April  26, 1993. 
H.M.  Montrey, 
Associate  Deputy  Chief. 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  the  Act  of 
March  1, 1911.  as  amended,  the 
Apalachicola  National  Forest  is  being 
extended  and  is  described  as  follows: 

Lands  lying  in  Township  1  South, 
Ranges  4  and  5  West,  Tallahassee 
Meridian,  Liberty  County,  Florida,  more 
particularly  described  as: 

T1S.R4W 

Section  19:  That  part  lying  south  of  State 

Road  20  and  west  of  the  Ochlockonee 

River; 
Section  20:  That  part  lying  south  of  old  State 

Road  20  and  north  and  west  of  the 

Ochlockonee  River; 
Section  29:  That  part  lying  west  of  the 

Ochlockonee  River. 


Section  30:  That  part  lying  west  and  north  of 
the  Ochlockonee  River; 

T1S.R5W 

Section  13:  That  part  lying  south  of  State 

Road  20  and  east  of  Bluff  Creek; 
Section  24:  That  part  lying  south  of  State 

Road  20  and  east  of  Bluff  Creek; 
Section  25:  That  part  lying  west  of  the 

Ochlockonee  River  and  east  and  north  of 

Bluff  Creek; 
Containing  1.630  acres,  more  or  less,  and 
being  adjacent  to  the  Apalachicola  National 
Forest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1. 
1911,  as  amended. 

Dated:  April  7, 1993. 
Mike  Espy, 

Secretary  of  Agriculture. 

[FR  Doc.  93-11181  Filed  5-11-93;  8:45  ami 

BILUNG  CODE  3410-11-M 


New  World  Project  (Underground  Gold/ 
Copper/Silver  Mine),  Gallatin  National 
Forest,  Park  County,  Ml;  Shoshone 
National  Forest,  Park  County,  WY 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  notice;  intent  to  prepare 
an  environmental  impact  statement. 
Original  notice  of  intent  published  on 
August  9.  1991,  on  pages  37888-37889 
of  the  Federal  Register. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  Gallatin 
National  Forest  (GNF)  and  Shoshone 
National  Forest  (SNF).  in  conjunction 
with  Montana's  Department  of  State 
Lands  (DSL),  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposal  to  permit  the 
development  of  the  New  World  Project. 
The  New  World  Project,  a  gold,  copper, 
and  silver  mine  proposed  by  Crown 
Butte  Mines,  Inc.,  is  located  about  three 
miles  north  of  Cooke  City,  Montana.  The 
proposed  plan  of  operations  was 
submitted  on  November  15,  1990 
pursuant  to  the  Forest  Service  locatable 
mineral  regulations  36  CFR  part  228, 
chapter  II,  subpart  A,  and  to  the  State  of 
Montana  Metal  Mine  Reclamation  Act 
title  82,  chapter  4,  part  3,  MCA.  The 
plan  was  revised  in  October  of  1992. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  David  P.  Garber,  Forest 
Supervisor,  Gallatin  National  Forest, 
P.O.  Box  130,  Bozeman,  Montana  59771. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherm  SoUid.  Geologist,  Gallatin 
National  Forest,  P.O.  Box  130,  Bozeman. 
Montana  59771.  telephone  406-587- 
6709. 
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SUPPLEMEhJTARY  INFORMATION:  The  New 
World  Project,  as  submitted  by  Crown 
Butte  Mines  on  November  15, 1990  and 
revised  in  October.  1992  in  their 
Proposed  Plan  of  Operations,  would 
consist  of  a  1500-1800  ton-per-day  mine 
and  mill  complex.  The  ore  would  be 
mined  from  an  underground  mine  and 
be  crushed  and  conveyed  to  a  mill  in 
the  Fisher  Creek  drainage.  Ore  would  be 
ground  at  the  mill  and  the  gold,  copper, 
and  silver  concentrated  by  conventional 
froth  flotation  and  gravity  separation 
methods.  Tailings  from  the  mill  process 
would  be  conveyed  through  a  pipeline 
to  the  tailings  disposal  impoundment 
located  slightly  downstream  from  the 
mill  in  Fisher  Creek.  Some  concentrates 
from  the  mill  would  be  shipped  by  truck 
to  Cody,  Wyoming  and  then  by  train  to 
e  smelter.  The  project  would  require 
construction  of  about  68  miles  of  69kV 
transmission  powerline  from  Cody, 
Wyoming  to  Cooke  City,  Montana.  The 
mine  life  is  estimated  to  be  10-15  years 
with  a  workforce  of  approximately  175 
people.  The  company  has  developed  a 
reclamation  plan  to  rehabilitate  all 
disturbed  areas  following  construction. 
Operation,  and  mine  closure. 

The  Gallatin  Forest  Supervisor  and 
the  Shoshone  Forest  Supervisor  are  the 
responsible  officials  for  the  Forest 
Service  action  related  to  this  project.  In 
addition  to  DSL  (a  joint  lead  agency), 
cooperating  agencies  that  have  been 
identified  at  this  time  are  the  Bureau  of 
tand  Management,  the  Army  Corp  of 
Engineers,  the  Montana  Department  of 
Health  and  Environmental  Sciences,  the 
Wyoming  Public  Service  Commission, 
tile  Environmental  Protection  Agency, 
and  the  National  Park  Service  through 
Yellowstone  National  Park. 
'  The  responsible  officials  will 
determine  whether  the  Plan  of 
Operations  can  be  approved  as  proposed 
or  modified  and  still  meet  all  other  State 
and  Federal  environmental  laws.  They 
will  decide  what  mitigation  measures 
and  stipulations,  if  any,  should  be 
included  in  the  New  VVorld  Project  Plan 
ci  Operations.  The  proposed  Plan  of 
Operations  would  then  be  amended  to 
laflect  the  above  decisions  and 
approved  for  implementation.  Activities 
t  vat  affect  wetlands  would  be 
irnplemented  no  sooner  than  30  days 
from  the  date  of  approval. 
I  The  Forest  Service  and  DSL  will 
riqnsidor  a  range  of  alternatives.  One  of 
these  will  be  the  "no  action"  alternative, 
aiid  another  alternative  will  be  to 
eroprove  the  project  as  proposed.  Other 
allematives  may  consist  of 
ijiodifications  or  changes  in  the  various 
ellements  of  the  proposal. 

The  analysis  process  will  lead  to  one 
of  the  following  possible  decisions:  (1) 


Approval  of  the  plan  of  operations  and 
application,  (2)  approval  of  the  plan  of 
operations  and  application  with  changes 
incorporated,  (3)  approval  of  the  plan  of 
operations  and  application  subject  to 
stipulations,  or  (4)  disapproval  of  the 
plan  of  operations  and  application. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  non- 
Federal  and  Federal  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7),  which  began  in  the  summer  of 
1991.  The  Forest  Service  is  now  seeking 
information,  written  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  intarested  in 
or  affected  by  the  proposed  action.  The 
Forest  Service,  in  conjunction  with  DSL. 
will  hold  public  scoping  meetings  on 
Tuesday,  May  25, 1993  at  the  Cody 
Convention  Center  in  Cody,  Wyoming 
and  on  Wednesday,  May  26, 1993  at  the 
Park  Senior  High  School  Gymnasium  in 
Livingston,  Montana.  These  meetings 
will  be  held  as  open-houses  and  will 
run  from  5  p.m.  until  8  p.m.  An 
additional  scoping  meeting  will  be  held 
in  mid-July,  1993,  in  Cooke  City, 
Montana.  The  date  of  this  meeting  will 
be  published  in  appropriate  local 
newspapers.  To  be  most  helpful  in 
preparing  the  Draft  EIS,  written 
comments  should  be  received  by  July 
31,1993. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  issues  to  be  analyzed  in 
depth. 

3.  Eliminate  insignificant  issues  or 
those  which  have  been  covered  by 
a  relevant  previous  environmental 
analysis,  such  as  the  Gallatin  Forest 
Plan  EIS. 

4.  Identify  alternatives  (and  mitigation 
measures)  to  the  proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect, 
and  cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Some  public  comments  have  already 
been  received  from  previous  scoping  on 
this  proposal.  The  following  broadly 
worded  preliminary  issues  have  been 
identified  so  far: 

1.  Water  quality,  quantity  and  aquatic 


biology  may  be  affected 
downstream  of  the  project  area, 
including  Soda  Butte  Creek,  which 
flows  into  Yellowstone  National 
Park. 

2.  The  project  may  affect  regional 
recreational  and  scenic  resources 
and  uses  in  the  surrounding  area 
including  visitation  to  Yellowstone 
National  Park  and  the  Absaroka- 
Beartooth  Wilderness. 

3.  The  project  may  affect  a  portion  of 
the  Beartooth  Roadless  Area  (1- 
912). 

4.  The  project  may  affect  wildlife, 
including  threatened  and 
endangered  species  such  as  grizzly 
bears. 

5.  The  proposed  project  may  have 
social  and  economic  effects  on  local 
communities. 

6.  Reclamation  of  high  elevation, 
exposed  sites  may  be  difficult. 
Other  issues  commonly  associated 
with  mineral  development  include: 
Effects  on  cultural  resources,  soils, 
and  wetlands.  This  list  will  be 
verified,  expanded,  or  modified 
based  on  public  scoping  for  this 
proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  January,- 1994.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Federal  Register.  A 
public  meeting  will  be  held  in 
conjunction  with  the  issuance  of  the 
Draft  EIS.  The  Final  EIS  is  expected  to 
be  available  in  April,  1994. 

The  Forest  Ser\'ice  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC,  435  U.S.  519,  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  stage  but  that  are 
not  raised  until  after  completion  of  the 
Final  EIS  may  be  waived  or  dismissed 
by  the  courts.  City  ofAngoon  versus 
Hodel,  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc. 
versus  Harris,  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
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participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identif)'ing  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

I  am  the  responsible  official  for  this 
EIS.  My  address  is  Gallatin  National 
Forest.  P.O.  Box  130.  Federal  Building. 
Bozeman,  Montana  59771. 

Dated:  May  3. 1993. 
David  P.  Garber. 

Forest  Supervisor,  Gallatin  Nationl  Forest. 
IFR  Doc  93-11176  Filed  5-11-93;  8:45  am] 

BILUNO  COOC  3410-11-M 


Proposed  Freight  Landing  Timber  Sale 
Within  the  French  Creek/Patrick  Butte 
Roadless  Area,  Payette  National 
Forest,  Idaho  County,  ID 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  USDA  Forest  Service 
published  a  notice  of  intent  to  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  timber  sales  in  the 
French  Creek  roadless  area  in  the 
Federal  Register  June  9.  1989  (Vol.  54. 
No.  110.  p.  24725-24726).  That  notice  is 
hereby  revised  to  show  these  changes: 
(1)  Prepare  separate  EIS's  for  each 
proposed  timber  sale.  (2)  name  of  the 
mS's.  and  (3)  the  schedule  of  the  EIS's. 

1.  This  Notice  of  Intent  is  for  the 
proposed  Freight  Landing  timber  sale 
which  is  one  of  six  proposed  timber 
sales  wi(hin  the  French  Creek/Patrick 
Butte  Roadless  Area.  All  six  proposed 
sales  are  being  analyzed  together  by  one 
interdisciplinary  team. 

2.  This  Notice  of  Intent  covers  the 
proposed  Freight  Landing  timber  sale. 
Separate  NO!  revisions  have  been 
prepared  covering  the  other  5  proposed 
sales.  They  include  the  following 
proposed  timber  sales:  Fourmile,  Hazard 
Helicopter.  Jeniuns.  French  Creek,  and 
Lower  Ekihom. 


3.  Public  scoping  has  included  several 
meetings  and  written  comments.  The 
DEIS  is  scheduled  to  be  released  for 
public  comments  in  May  or  June  of  1993 
and  a  FEIS  released  in  August  or 
September  of  1993. 

ADDRESSES:  Send  written  comments  to 
David  Alexander.  Forest  Supervisor. 
Payette  National  Forest.  P.O.  Box  1026. 
McCall.  Idaho  83638. 
FOR  RmTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
.should  be  directed  to  Mike  Balboni. 
Team  Leader,  phone  208-634-0629  or 
Linda  Fitch.  District  Ranger,  phone  208- 
634-0400. 

SUPPLEMENTARY  INFORMATION:  The  USDA 
Forest  Service  is  proposing  to  construct 
roads,  harvest  and  regenerate  timber  in 
the  Freight  Landing  timber  sale  area. 
This  sale  hes  within  the  French  Creek/ 
Patrick  Butte  Roadless  Area.  Idaho 
County.  Idaho.  Within  the  proposed  sale 
area.  Fall  Creek  is  the  only  drainage. 
Fall  Creek  is  a  tributary  to  the  Salmon 
River. 

Preliminary  Issues  include:  roadless 
characteristics,  water  quality,  biological 
diversity,  forest  health,  and  fisheries 
habitat. 

Preliminary  alternatives  being 
considered  Include:  no  action, 
intermediate  harvest  prescriptions, 
clearcutting,  and  road  construction. 

The  Responsible  Official  is  David 
Alexander.  Forest  Supervisor.  Payette 
National  Forest. 

"The  comment  period  on  the  draf^ 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  that  time.  To  be  the 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  The  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions,  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 


impact  statement  City  ofAngoon  v. 
Hodel,  (9th  Qrcuit.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  time  in 
the  final." 

Dated:  April  30. 1993. 
David  F.  Alexander, 

Forest  Supervisor. 

[FR  Doc.  93-11170  Filed  5-11-93;  8:45  am) 

BOUNQ  C00£  341»-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Arkansas  Advisory 
Committee  to  the  U.S.  Commission  on 
Qvil  Rights  will  meet  on  June  10, 1993. 
from  6  p.m.  until  8  p.m.  at  the  Legacy 
Hotel.  625  West  Capitol  Avenue.  Little 
Rock.  Arkansas  72201.  The  purpose  of 
the  meeting  is  to  plan  for  future 
Committee  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L  Jenkins,  Director  of  the 
Central  Regional  Office.  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  5, 1993. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  93-11172  Filed  5-11-93;  8:45  am) 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Idaho  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Idaho 
Advisory  Committee  to  the  Commission 
will  convene  at  1  p.m.  and  adjourn  at 
4  p.m.  on  June  3. 1993.  at  the  Shilo  Inn. 
4111  Broadway  Avenue,  Boise,  Idaho 
83705.  The  purpose  of  the  meeting  is  to 
plan  activities  and  programming  for  the 
coming  year. 
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Persons  desiring  additional 
nformation,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gladys 
Esquibel,  or  Philip  Montez,  Director  of 
the  Western  Regional  Office,  213-894- 
3437  (TDD  213-894-0508).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

j  I  The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
ind  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  5, 1993. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  93-11171  Filed  5-11-93;  8:45  am] 

BILUNG  CODE  S335-01-P 


ll 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-580-818] 

Certain  Steel  Products  From  Korea; 
Rescheduling  of  Public  Hearing 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  12,  1993. 

FOH  FURTHER  INFORMATION  CONTACT:  Kris 
Campbell  or  Jacqueline  Arrowsmith, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4794. 

PUBUC  COMMENT:  The  date  of  the  public 
hearing  in  these  investigations  is 
rescheduled  from  the  date  originally 
puBlished  in  the  Federal  Register  on 
March  8,  1993  (58  FR  12935).  The  new 
date  is  May  13, 1993,  at  1:30  p.m.,  in 
room  3708. 

This  notice  is  published  pursuant  to 
section  774(b)  of  the  Tariff  Act  of  1930, 
as  amended,  and  19  CFR  355.38(f) 
(1992). 

Dated:  May  7, 1993. 
los^ph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  93-11416  Filed  5-11-93;  8:45  am) 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  920491-2339] 

RIN  No.  0693-AB01 

Approval  of  Federal  Information 
Processing  Standard  (FIPS)  151-2, 
Portable  Operating  System  Interface 
(POSIX)— System  Application  Program 
Interface  [C  Language] 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  a  revision  of 
Federal  Information  Processing 
Standard  (FIPS)  151-1,  POSD(:  Portable 
Operating  System  Interface  for 
Computer  Environments,  which  will  be 
published  as  FIPS  Publication  151-2. 
This  revision  adopts  International 
Standard  ISO/IEC  9945-1:1990, 
Information  Technology — Portable 
Operating  System  Interface  (POSIX)— 
Part  1:  System  Application  Program 
Interface  (API)  |C  Language],  which 
defines  a  C  programming  language 
source  interface  to  an  operating  system 
environment.  This  revised  standard 
supersedes  FIPS  151-1  in  its  entirety. 

On  June  29, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  28829)  that  a  revision  of  Federal 
Information  Processing  Standard 
Publication  (FIPS  PUB)  151-1  POSIX, 
Portable  Operating  System  Interface  for 
Computer  Environments,  was  being 
proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  revised  standard  as  Federal 
Information  Processing  Standards 
Publication  (FTPS  PUB)  151-2,  and 
prepared  a  detailed  justification 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
apphcability,  implementation,  and 


maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  revised  standard 
becomes  effective  October  15,  1993. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard.  Including  the  technical 
specifications  portion,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from 
NTIS  for  this  standard  is  set  out  in  the 
Where  to  Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Martin,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
(301)  975-3290. 

SUPPLEMENTARY  INFORMATION:  The  suite 
required  for  testing  conformance  of 
POSIX  implementations  to  FTPS  151-2 
is  the  official  NIST-PCTS:  151-2.  This 
test  suite  is  available  from  the  National 
Institute  of  Standards  and  Technology 
(301-975-3290).  After  October  15,  1993. 
NIST  will  no  longer  issue  Certificates  of 
Validation  for  FIPS  151-1 
implementations.  Certification  Reports 
will  be  processed  for  FIPS  151-2 
implementations  that  have  been 
validated  by  POSIX  Testing  Laboratories 
accredited  by  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP).  See  section  8.  Related  On- 
Line  Information  in  the  FIPS 
announcement  section  which  follows 
for  information  on  the  POSIX  Testing 
Program. 

Dated:  May  5, 1993. 
Raymond  Kanuner, 
Acting  Director. 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Portable 
Operating  System  Interface  (POSIX) — 
System  Application  Program  Interface 
(C  Language)  (FIPS  PUB  151-2). 

2.  Category  of  Standard.  Software 
Standard.  Operating  Systems. 

3.  Explanation.  This  publication 
announces  the  adoption  of  International 
Standard  ISO/IEC  9945-1:1990. 
Information  Technology — Portable 
Operating  System  Interface  (POSIX) — 
Part  1:  System  Application  Program 
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Interface  (API)  (C  Language],  as  a 
Federal  Information  Processing 
Standard.  This  standard  deBnes  a  C 
prograraming  language  source  interface 
to  an  operating  system  environment. 
This  standard  is  for  use  by  computing 
professionals  involved  in  system  and 
application  software  development  and 
implementation.  This  revision 
supersedes  PIPS  PUB  151-1  in  its 
entirety. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce.  National 
Institute  of  Standards  and  Technology 
(Computer  Systems  Laboratory). 

6.  Cross  Index.  International  Standard 
ISO/IEC  9945-1:1990.  Liformation 
Technology — Portable  Operating  System 
Interface  (POSLX)— Part  1:  System 
Application  Program  Interface  (API)  |C 
Language!. 

7.  Related  Documents. 

a.  Federal  Information  Resourcps 
Management  Regulations  subpart  201- 
20.303.  Standards,  and  subpart  201- 
39.1002.  Federal  Standards. 

b.  Federal  Information  Processing 
Standards  Publication  160,  C. 

c.  ISO/IEC  9899:  Information 
Technology-Programing  Languages-C. 

d.  Test  Methods  for  Measuring 
Conformance  to  POSIX.  IEEE  Std 
1003.3-1991. 

e.  Tost  Methods  for  Measuring 
Conformance  to  POSIX.l.  IEEE  Std 
2003.1-1992. 

f.  Interpretation  Procedures  for 
Federal  Information  Processing 
Standards  for  Software,  FIPS  PUB  29-3. 
1992  October  29. 

g.  NVLAP  Program  Handbook, 
Computer  Applications  Testing  POSIX 
Conformance  Testing,  NISTIR  4522. 
March  1991  (latest  revision). 

h.  NIST  POSIX  Testing  Policy- 
General  Information.  April  15, 1993. 

i.  NIST  POSIX  Testing  Policy. 
Certificate  of  Validation  Requirements. 
FIPS  151-2.  April  15. 1993. 

8.  Related  On-Line  Information. 
Information  on  the  NIST  POSIX  Testing 
Program  is  available  on  an  electronic 
mail  (email)  file  server  system. 
Documents  available  are: 

Register — a  register  of  accredited 
laboratories  and  tested 
implementations 

Policy — general  information  on  NIST 
POSIX  testing  policy 

Required — information  on 
requirements  for  certificates  of 
validaUon  under  NIST  POSUC 
testing  policy  for  FIPS  151 

To  access  the  system:  You  must  be 
able  to  send  and  receive  email  via  the 
Internet.  For  most  email  systems,  send 


a  message  to  posix@nist.gov.  When  the 
email  system  responds  with  "Subject." 
you  may  type  anything.  The  next  line 
should  be  a  basic  command  for  the 
email  server  to  send  you  one  or  more  of 
the  documents  listed  above.  For 
example,  to  receive  a  copy  of  the 
register  file,  enter:  Send  register. 

After  you  issue  your  send  command 
and  a  carriage  return,  the  next  line 
should  signal  the  end  of  the  email 
message  as  required  by  your  email 
system. 

Your  email  system  may  respond  with 
EOT  for  the  end  of  transmission. 

The  mail  server  program  reads  the 
message  and  sends  the  requested 
document  to  the  requester's  email 
address. 

If  you  need  help  contact  the  Systems 
and  Software  Technology  Division. 
B266  Technology  Building.  NIST. 
Gaithersburg,  MD  20899.  telephone: 
301-975-3295. 

9.  Objectives.  The  primary  objectives 
of  this  FIPS  are: 

a.  To  promote  portability  of  useful 
computer  application  programs  at  the 
source  code  level. 

b.  To  simplify  computer  program 
documentation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  To  reduce  staff  hours  in  porting 
computer  programs  to  different  vendor 
systems  and  architectures. 

d.  To  increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 

e.  To  maximize  the  return  on 
investment  in  generating  or  purchasing 
computer  programs  by  insuring 
operating  system  compatibility. 

10.  Applicability.  This  FIPS  shall  be 
used  for  new  operating  systems  that  are 
either  developed  or  acquired  for 
Government  use  where  POSIX-like 
interfaces  are  required.  This  FIPS  is 
applicable  to  the  entire  range  of 
computer  hardware,  including: 

a.  Laptops, 

b.  Micro-computer  systems. 

c.  Mini-co.iiputer  systems. 

d.  Engineering  workstations,  and 

e.  Mainframes. 

11.  Conformance.  Implementations 
claiming  conformance  to  FIPS  151-2 
must  successfully  comply  with  the 
current  testing  requirements  as  defined 
in  the  "NIST  POSIX  Testing  PoUcy— 
Certificate  of  Validation  Requirements— 
FIPS  151-2". 

12.  Specifications.  The  FIPS  PUB 
151-2  specifications  are  the 
specifications  contained  in  the 
International  Standard  ISO/IEC  9945- 
1:1990,  Information  Technology — 
Portable  Operating  System  Interface 
(POSIX)— Part  1:  System  Application 


Program  Interface  (API)  (C  Language), 
with  the  modifications  specified  below. 
These  modifications  are  required  for 
implementations  of  POSIX.  1  that  are 
acquired  by  Federal  agencies. 

These  modifications  ensure  that 
applications,  which  choose  to  use  those 
optional  features  specified  in  POSIX.l 
and  mandated  below,  are  strictly 
conforming  FIPS  151-2  appUcations 
(portable  to  ell  conforming  FIPS  151-2 
implementations).  For  each 
modification  a  reference  to  the 
associated  POSIX  text  is  provided. 

a.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
provide  the  functionality  specified  in 
I'IPS  160  and  provide  C  Standard 
Language-Dependent  System  Support. 
(The  reference  text  for  FIPS  160  is  ISO/ 
EEC  9899:  Information  Technology- 
Programming  Languages-C)  [See 
POSIX.l  Subclause  1.3.3-1.3.3.3  lines 
143-188). 

b.  Implementation  claiming 
conformance  to  FIPS  151-2  shall  define 
the  POSIX.l  environment  variable, 
HOME,  in  the  environment  for  the  login 
shell.  [See  POSIX.l  Subclause  2.6  lines 
698-699). 

c.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  define 
the  POSIX.1  environment  variable. 
LOGNAME,  in  the  environment  for  the 
login  shell.  [See  POSIX.l  Subclause  2.6 
lines  698-699]. 

d.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  the  POSIX.l  option 
(NGROUPS— M.\X}  such  that  tlic  value 
of  {NGROUPS— MAX)  is  greater  than  or 
equal  to  eight  (8)  (See  POSIX.l 
Subclause  2.8.3  lines  1013-1015). 

e.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  a  minimum  value  of  25  for  the 
POSIX.1  variable  (CHILD— MAX).  (See 
POSIX.l  Subclause  2.8.4  lines  1029- 
1030]. 

f.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  a  minimum  value  of  20  for  the 
POSIX.1  variable  {OPEN— MAX).  [See 
POSIX.1  Subclause  2.8.4  lines  1013- 
1032]. 

g.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  the  functionality  associated 
with  {—POSIX— JOB— CONTROL} 
beiag  defined  in  <unistd.h>.  [See 
POSIX.l  Subclause  2.9.3  lines  1117- 
1118]. 

h.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  the  functionality  associated 
with  {—POSIX— SAXnED— IDS}  being 
defined  in  <unisted.h>.  (See  POSIX.l 
Subclause  2.9.3  lines  1119-1120]. 
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i.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  the  hintionality  associated  with 
{—POSIX—CHOWN— RESTRICTED} 
being  defined  in  <unistd.h>  with  value 
other  than  -1.  (See  POSIX.l  Subclause 
2.9.4  lines  1136-1139]. 

j.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  the  functionality  associated 

with  { POSIX NO STRUNG} 

being  defined  in  <unistd.h>  with  value 
other  than  - 1.  (See  POSIX.  1  Subclause 
2.9.4  lines  1140-1141]. 

k.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
suipport  the  functionality  associated 

with  { POSIX VDISABLE}  being 

defined  in  <unistd.h>  with  value  other 
thfin  -1.  (See  POSIX.l  Subclause  2.9.4 
lines  1142-1144). 

I.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  the  functionality  associated 
wi^h  the  setting  of  the  group-ID  of  a  file 
(v\ihen  it  is  created)  to  that  of  its  parent 
directory.  [See  POSIX.l  Subclause 
5.11.2,  5.4.1.2.  and  5.4.2.2  Hnes  188- 
19a.  384-385.  and  431-432]. 

tn.  Implementations  claiming 
conformance  to  FTPS  151-2  shall 
support,  for  terminal  devices,  the 
functionality  associated  with  an 
interrupted  read()  such  that  the  return 
from  readO  when  intemipted  by  a  signal 
aftier  successfully  reading  some  data 
returns  the  number  of  bytes  the  system 
ha$  read.  [See  POSIX.l  Subclause 
6.4.1.2  lines  132-134]. 

n.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support,  for  terminal  devices,  the 
functionality  associated  with  an 
intjerrupted  writeO  such  that  the  return 
from  writeO  when  interrupted  by  a 
signal  after  successfully  writing  some 
data  returns  the  number  of  bj-tes  the 
system  has  written.  [See  POSIX.  1 
Subclause  6.4.2.2  lines  214-216). 

0.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support  the  functionality  associated 
with  the  symbols  CS7,  CS8.  CSTOPB. 
PARODD,  and  PARENB  defined  in 
<termios.h>  for  asynchronous  general 
terminal  interface  devices.  (See  POSIX.l 
Subclause  7.1.2.4  lines  383-387). 

p.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
document  in  the  POSIX  Conformance 
Document  the  FIPS  151-2  conditional 
features  implemented  (See  11.  for 
documentation  details).  (The  terra 
conditional  features  are  the  features  or 
behaviors  referred  to  in  FIPS  151-2  that 
need  not  be  present  on  all  conforming 
implementations.  IEEE  Std  2003.1-1992 
lists  the  documentation  assertions  for 
POlSIX.1). 


13.  Implementation.  This  standard 
becomes  effective  October  15. 1993. 
This  standard  is  compulsory  and 
binding  for  use  in  all  solicitations  and 
contracts  for  new  operating  systems 
where  POSIX-like  interfaces  are 
required. 

a.  Acquisition  of  a  Conforming 
Portable  Operating  System 
Environment.  Operating  system 
environments  which  are  to  be  acquired 
for  Federal  use  after  the  effective  date  of 
this  standard  and  where  POSIX-like 
interfaces  are  required  shall  use  this 
FIPS.  Conformance  to  this  FIPS  shall  be 
considered  whether  the  operating 
system  environments  are: 

1.  Developed  internally, 

2.  Acquired  as  part  of  an  ADP  system 
procurement, 

3.  Acquired  by  separate  procurement. 

4.  Used  under  an  ADP  leasing 
arrangement,  or 

5.  Specified  for  use  in  contracts  for 
programming  ser\'ices. 

b.  Interpretation  of  the  FIPS  for 
Portable  Operating  System  Interface  for 
Computer  Environments.  ^ST  provides 
for  the  resolution  of  questions  regarding 
the  FIPS  specifications  and 
requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  FIPS 
should  be  addressed  to:  Director. 
Computer  Systems  Laboratory.  Attn: 
POSIX  FIPS  Interpretation.  National 
Institute  of  Standards  and  Technology; 
Gaithersburp,  MD  20899. 

c.  Validation  of  Conforming  Operating 
Systems  Environments.  NIST  has 
developed  cooperatively  with  industry  a 
validation  suite  for  measuring 
conformance  to  this  standard.  This  suite 
is  required  for  testing  conformance  of 
POSIX.l  implementations  to  FTPS  151- 
2.  The  "NIST  POSK  Testing  PoUcy. 
General  Information"  and  the  "NIST 
POSDC  Testing  Policy.  Certificate  of 
Vahdation  Requirements.  FIPS  151-2" 
specih'  the  validation  requirements. 

14.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  -of 
the  mission  of  tm  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 


information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
•  which  the  agency  head  made  the 
required  finding{s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN;  FIPS 
Waiver  Decisions.  Technology  Building, 
room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/ or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or.  if  the  waiver  determination  is  made 
after  that  notice  is  pubhshed.  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b),  shall  be  part  of  the  procurement 
documentation  ar»d  retained  by  the 
agency. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  Institute  of 
Electrical  and  Electronics  Engineers, 
Incorporated.)  When  ordering,  refer  to 
Federal  Information  Processing 
Standards  Publication  151-2. 
(FIPSPUB151-2),  and  title.  Payment 
may  be  made  by  check,  money  order,  or 
deposit  account. 

Appendix  A — AppUcation  Portability  Profile 

FIPS  151-2  is  the  first  component  of  a 
series  of  specifications  needed  for  an 
applications  portability  profile.  POSiXl 
provided  the  crucial  first  step  by  providing 
a  vendor  independent  interface  spocification 
between  an  application  program  and  an 
operating  system.  When  fully  extended, 
POSIX.  will  provide  the  functionality 
required  to  support  source  code  portability 
for  a  wide  range  of  applications  across  many 
different  machines  and  operating  systems. 
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NIST  has  published  Special  Publication 
500-187,  Application  Portability  Profile 
(APP),  The  U.S.  Government's  Open  System 
Environment  Profile,  OSE/1,  Version  1.0.  The 
APP  has  been  developed  to  provide  sufficient 
functionality  to  accommodate  a  broad  range 
of  application  requirements.  The  functional 
components  of  the  APP  constitute  a 
framework  for  organizing  standard  elements 
that  can  be  used  to  develop  and  maintain 
portable  applications.  A  key  aspect  of  the 
APP  is  that  it  is  based  on  an  open  system 
environment  defined  by  non-proprietary 
specifications.  Components  may  be  added  or 
deleted  as  technology  changes  and  as  Federal 
government  requirements  change. 

(FR  Doc.  93-11137  Filed  5-11-93;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Incidental  Take  of  Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  receipt  of  request  for 
a  Letter  of  Authorization. 

SUMMARY:  NMFS  has  received  a  request 
from  ARCO  Alaska,  Inc.,  for  a  Letter  of 
Authorization  that  would  allow  a  take  of 
marine  mammals  (by  harassment) 
incidental  to  exploration  activities  in 
the  Beaufort  Sea  during  the  1993  open- 
water  season. 

DATES:  Comments  should  be  received  by 
June  11, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
William  W.  Fox.  Jr.,  Ph.D.,  Director, 
Office  of  Protected  Resources,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910.  A  copy  of  the  request  may  be 
obtained  by  writing  to  this  address  or  by 
telephoning  the  contacts  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  C.  Lorenz,  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322  or 
Ron  Morris,  Western  Alaska  Field 
Office,  NMFS.  (907)  271-5006. 

SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  governing  the  taking  of 
marine  mammals  incidental  to  oil  and 
exploration  activities  in  Alaska  were 
pubhshed  July  18,  1990  (55  FR  29214). 
The  regulations  are  based  on  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  and  NMFS' 
determination  that  the  taking  of  six 
species  of  marine  mammals  (bowhead. 
gray  and  beluga  whales  and  bearded, 
ringed  and  spotted  seals)  incidental  to 
exploratory  activity  in  the  Beaufort  and 
Chukchi  Seas  will  have  a  negligible 
impact  on  the  species  or  stocks  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 


stock  for  subsistence  uses.  The 
regulations  include  permissible 
methods  of  taking,  and  require 
exploration  companies  to  monitor  the 
effects  of  their  activities  on  marine 
mammals  and  to  cooperate  with  the 
Alaska  native  communities  to  ensure 
that  marine  mammals  are  available  for 
subsistence. 

A  Letter  of  Authorization  must  be 
requested  annually  by  each  group  or 
individual  conducting  an  exploratory 
activity  where  there  is  the  likelihood  of 
taking  any  of  the  six  species  of  marine 
mammals  identified  in  the  regulations. 
NMFS  grants  the  Letters  based  on  a 
determination  that  the  total  level  of 
taking  by  all  applicants  in  any  one  year 
is  consistent  with  the  estimated  level  of 
activity  used  to  make  a  finding  of 
negligible  impact  and  a  finding  of  no 
unmitigable  adverse  impacts  on  the 
availability  of  the  species  for 
subsistence  hunting. 

The  regulations  require  the  applicant 
to  submit  a  request  for  a  Letter  of 
Authorization  at  least  90  days  before  the 
activity  is  schiliuled  to  begin.  NMFS 
must  publish  notices  of  each  request  in 
the  Federal  Register  with  an 
opportunity  for  public  comment. 

Requests  for  Letters  of  Authorization 
must  include  a  plan  of  cooperation  that 
identifies  what  measures  have  been  and 
will  be  taken  to  minimize  any  adverse 
effects  on  the  availability  of  marine 
mammals  for  subsistence  uses.  It  must 
include  a  description  of  the  activity 
including  the  methods  to  be  used,  the 
dates  and  duration  of  the  activity,  and 
the  specific  location.  Also,  it  must 
include  a  site-specific  plan  to  monitor 
the  effects  on  marine  mammals  that  are 
present  during  exploratory  activities. 

Summary  of  Request  From  ARCO, 
Alaska,  Inc. 

On  February  10. 1993.  NMFS  received 
a  request  from  ARCO  Alaska.  Inc..  for  a 
Letter  of  Authorization  that  would  allow 
nonlethal  takes  of  marine  mammals 
incidental  to  oil  and  gas  exploration 
activities  at  its  Kuvlum  Project  in 
Camden  Bay  in  the  Beaufort  Sea.  The 
project  will  be  drilled  using  a  floating 
conical  drilling  unit  that  may  be 
accompanied  by  four  support  vessels 
and  a  helicopter.  Seismic  activities  will 
be  conducted  from  an  ice-strengthened 
sei-smic  vessel  towing  an  airgun  and 
multiple  sensor  arrays  in  about  an  area 
10  miles  wide  and  20  miles  long  (16  km 
x  32  km).  The  project,  which  is  expected 
to  begin  about  mid-July  and  continue 
through  October,  is  located  about  45 
miles  (72  km)  northwest  of  Barter 
Island,  the  Kaktovik  whaling  grounds, 
and  75  miles  (121  km)  east  of  the  Cross 
Island  whaling  camps  of  the  Nuiqsut 


whalers.  Included  in  the  request  is  a 
description  of  planned  contacts  with 
Beaufort  Sea  whaUng  communities  and 
ARCO's  intended  activities  to  keep  the 
communities  informed  of  its  operations. 

On  April  26,  1993.  ARCO  submitted 
a  revised  monitoring  plan  which  will  be 
conducted  to  determine  the  effects  of 
the  exploration  on  marine  mammals. 

Dated:  May  6, 1993. 
William  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources. 
[FR  Doc.  93-11192  Filed  5-11-93;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee;  Fifth 
Renewal 

The  Commodity  Futures  Trading 
Commission  has  determined  to  renew 
again  for  a  period  of  two  years  its 
advisory  committee  designated  as  the 
"Commodity  Futures  Trading 
Commission  Agricultural  Advisory 
Committee."  The  Commission  certifies 
that  the  renewal  of  the  advisory 
committee  is  in  the  public  interest  in 
connection  with  duties  imposed  on  the 
Commission  by  the  Commodity 
Exchange  Act,  7  U.S.C.  1,  et  seq.,  as 
amended. 

The  objectives  and  scope  of  activities 
of  the  Agricultural  Advisory  Committee 
are  to  conduct  public  meetings  and 
submit  reports  and  recommendations  on 
issues  affecting  agricultural  producers, 
processors,  and  lenders  and  others 
interested  in  or  affected  by  agricultural 
commodities  markets,  and  to  facilitate 
communications  between  the 
Commission  and  the  diverse  agricultural 
and  agriculture-related  organizations 
represented  on  the  committee. 

Commissioner  Joseph  B.  Dial  serves  as 
Chairman  and  Designated  Federal 
Official  of  the  Agricultural  Advisory 
Committee.  The  Committee's 
membership  represents  a  cross-section 
of  interested  and  affected  groups 
including  representatives  of  producers, 
processors,  lenders  and  other  interested 
agricultural  groups. 

Interested  persons  may  obtain 
information  or  make  comments  by 
writing  to  the  Commodity  Futures 
Trading  Commission.  2033  K  Street, 
NW.,  Washington,  DC  20581. 

Issued  in  Washington.  DC,  on  May  6th. 
1993,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  93-11157  Filed  5-11-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Board  of  Visitors  Meeting 

AGENCY:  Defense  Systems  Management 

College.  DoD. 

ACTION:  Board  of  Visitors  meeting. 


Federal  Register  /  Vol.  58.  No.  90  /  Wednesday.  May  12.  1993  /  Notices  27999 


SUMMARY:  A  meeting  of  the  Defense 
Systems  Management  College  (DSMC) 
Board  of  Visitors  (BOV)  will  be  held  at 
the  Fort  Belvoir  Officers'  Club.  Fort 
Belvoir,  Virginia,  on  Friday,  June  25. 
19q3.  from  0830  until  1600.  The  agenda 
will  include  a  report  on  items  from  the 
last  BOV  meeting,  and  planning  issues 
for  the  next  Policy  Guidance  Council 
meeting.  The  meeting  is  open  to  the 
public;  however,  because  of  limitations 
on  space  available,  allocation  of  seating 
will  be  made  on  a  first-come,  first-serve 
basis.  Persons  desiring  to  attend  the 
meeting  should  call  Mrs.  Joyce  Reniere 
on  (703) 805-4094. 

Dated:  May  6. 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc  93-1 1 164  Filod  5-1 1-93;  8:45  am] 
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Department  of  the  Navy 

Intent  to  Prepare  a  Joint  Environnoental 
Impact  Statement/Environmental 
Impact  Report  for  Proposed  Disposal 
and  Reuse  of  Long  Beach  Naval 
Hospital,  Long  Beach,  CA 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  as 
implemented  by  the  Council  on 
Environmental  Quality  (CEQJ 
regulations  (40  CFR  parts  1500-1508). 
•tho  Department  of  the  Navy,  in 
cooperation  with  the  City  of  Long  Beach 
("the  City"),  announces  its  intent  to 
prepare  a  joint  Environmental  Impact 
Statement  (EIS) — Environmental  Impact 
Report  (EIR)  to  evaluate  the 
environmental  effects  of  the  disposal 
and  reuse  of  Naval  Hospital 
(NAVHOSP)  Long  Beach.  Long  Beach. 
California. 

Pursuant  to  40  CFR  1506.2,  the  Qty 
will  be  a  joint  lead  agency  in  the 
preparation  of  the  EIS/EIR.  in  order  to 
satisfy  its  requirements  for 
environmental  analysis  under  the 
Cabfomia  Environmental  Quality  Act. 

In  accordance  with  requirements  of 
the  1991  Base  Closure  and  Realignment 
Commission,  the  Navy  plans  to 
disestablish  NAVHOSP  Long  Beach  in 
April  1994.  Operations  conducted  at 
NAVHOSP  Long  Beach  are  currently 
relocating  to  other  Naval  Hospitals 


located  in  the  continental  United  States. 
The  proposed  action  involves  the 
disposal  of  land,  buildings,  and 
infrastructure  of  NAVHOSP  Long  Beach 
for  subsequent  reuse.  This  includes  the 
65.2  acre  NAVHOSP  Long  Beach  site 
located  at  7500  E.  Carson  Street  and 
generally  bounded  by  Carson  Street, 
Dovey  Drive.  El  Dorado  Regional  Park, 
and  the  605  Freeway. 

The  Navy  intends  to  analyze  the 
environmental  effects  of  the  disposal  of 
NAVHOSP  Long  Beach  based  on  the 
reasonably  foreseeable  reuse  of  the 
property,  taking  into  account  uses 
identified  by  the  City  and  as  determined 
during  the  scoping  process.  It  is 
anticipated  that  reuse  of  NAVHOSP 
Long  Beach  will  include,  but  not  be 
limited  to,  demolition  of  the  existing 
hospital  complex  and  accessory 
structures  and  construction  of 
approximately  one  million  square  feet  of 
retail,  restaurant,  and  entertainment 
commercial  space.  Another  alternative 
being  studies  is  continued  use  of  the 
existing  hospital  complex  for  medical 
use.  In  considering  the  ultimate  reuse  of 
NAVHOSP  Long  Beach,  the  City  is  also 
including:  (1)  Two  parcels  of  land 
owned  by  the  City — one  on  the  east  side 
of  Dovey  Drive  and  one  on  the  west — 
generally  bounded  by  El  Dorado 
Regional  Park,  the  San  Gabriel  River. 
Carson  Street,  and  NAVHOSP  Long 
Beach;  (2)  roadways  serving  NAVHOSP 
Long  Beach  and  the  two  City-owned 
parcels;  and  (3)  the  immediate  vicinity 
of  these  sites  and  roadways.  In 
accordance  with  CEQ  regulations,  the 
"no  action"  alternative  of  Navy 
retention  of  NAVHOSP  Long  Beach 
land,  buildings,  and  infrastructure  in 
caretaker  status  will  also  be  addressed 
in  the  EIS.  However,  because  of  the 
proce.ss  mandated  by  the  Base  Closure 
and  Realignment  Act  of  1990.  selection 
of  the  "no  action"  alternative  would  be 
considered  outside  the  jurisdiction  of 
the  Navy. 

Major  environmental  issues  that  will 
be  addressed  in  the  EIS  include,  but  are 
not  limited  to,  air  quality,  water  quality, 
wetlands,  endangered  species,  cultural 
resources,  transportation  and 
socioeconomic  impacts. 

The  Navy  and  the  City  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  this  action. 
A  public  scoping  meeting  is  scheduled 
for  Thursday.  May  27. 1993.  beginning 
at  9  a.m..  at  the  City  Council  Chambers. 
City  Hall,  333  West  Ocean  Boulevard, 
Long  Beach.  California.  This  meeting 
will  be  advertised  in  local  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment  Navy 


representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state. 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  their  oral  comments  to 
five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition,  to.  or  in 
lieu  of.  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  beUeves  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  June  28. 
1993.  to  City  of  Long  Beach.  Department 
of  Planning  and  Building,  333  West 
Ocean  Boulevard,  Long  Beach, 
California,  90802  (Attn:  Ms.  Eileen 
Figel),  telephone  (310)  590-6089. 
Additional  information  on  the  Navy's 
proposed  action  can  be  obtained  from 
Commanding  Officer.  Southwest 
Division.  Naval  Facilities  Engineering 
Command.  1220  Pacific  Highway.  San 
Diego.  California  92132-5190  (Attn:  Mr, 
Stuart  Sunderland.  Code  232SS). 
telephone  (619)  532-3624. 

Dated  May  7, 1993. 

PatHck  W.  KeUey. 

Copt.  JAGC.  USN.  Alternate  Federal  Register 
Liaison  Officer. 

(FR  Doc.  93-11272  Filed  5-11-93;  8  45  am) 

BILLMQ  COOe  M10-AE-M 


DEPARTMENT  OF  EDUCATION 
[CFOA  No.:  B4.246F] 

Braille  Training  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1993 

Purpose  of  Program:  To  pay  all  or  part 
of  the  cost  of  training  in  the  use  of 
braille  for  personnel  providing 
vocational  rehabilitation  services  or 
educational  services  to  youth  and  adults 
who  are  blind.  This  program  will 
provide  support  to  establish  or  continue 
projects  that  develop  braille  training 
materials  and  provide  in-service  or  pre- 
service  training  in  the  use  of  braille  and 
methods  of  teaching  braille. 

Eligible  Applicants:  State  agencies 
and  public  or  nonprofit  agencies  and 
organizations,  including  institutions  of 
higher  education. 

Supplementary  Information:  The 
Braille  Training  Program  is  authorized 
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under  Title  VIII  of  the  Rehabilitation 
Act  Amendments  of  1992.  Public  Law 
102-569.  enacted  October  29, 1992. 

Deadline  for  Transmittal  of 
Applications:  July  16.  1993. 

Deadline  for  Intergovernmental 
Review:  September  14. 1993. 

Applications  Available:  May  14,  1993. 

Available  Funds:  $345,000. 

Estimated  Range  of  Awards: 
$110.000-$120,000. 

Estimated  Average  Size  of  Awards: 
$115,000. 

Estimated  Number  of  Awards:  3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  12  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81.  82. 
85,  and  86. 

Statutory  Requirements 

The  statutory  requirements  in  section 
302(a),  with  the  exception  of  the  first 
sentence,  sections  302  (b)  and  (c),  and 
paragraphs  (1)  and  (2)  of  section  302(g) 
apply  to  this  program.  Section  306- 
statutory  requirements  also  apply. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  competition,  the  Secretary 
uses  the  EDGAR  selection  criteria  in  34 
CFR  75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition,  the  Secretary 
distributes  the  additional  15  points  as 
follows: 

Plan  of  operation:  (34  CFR  75.210 
{b)(3)).  Fifteen  points  are  added  to  this 
criterion  for  a  possible  total  of  30  points. 

For  Applications:  Telephone  (202) 
2G5-9343.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m., 
Eastern  time,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION:  Bob 
Werner,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S\V..  room  3322, 
Switzer  Building,  Washington,  DC 
20202-2649.  Telephone  (202)  205-8291. 

Program  Authority:  29  U.S.C.  774. 
Dated;  May  6, 1993. 
William  L.  Smith, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  93-11208  Filed  5-11-93;  8:45  am] 

MLUNC  COOe  400»-«1-U 


[CFDA  No.:  84.1297] 

Distance  Learning  Through 
Telecommunications;  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1993 

Purpose  of  Program:  To  support  the 
formation  of  regional  partnerships 
between  institutions  of  higher  education 
and  other  public  and  private  entities  for 
the  purpose  of  developing  and 
implementing  in-service  training 
programs,  including  certificate  or  degree 
granting  programs  concerning 
vocational  rehabilitation  services  and 
related  services,  for  vocational 
rehabilitation  professionals  through  the 
use  of  telecommunications. 

Eligible  Applicants:  Institutions  of 
higher  education  with  demonstrated 
experience  in  the  area  of  continuing 
education-for  vocational  rehabilitation 
personnel. 

Supplementary  Information:  The 
Distance  Learning  Through 
Telecommunications  Training  program 
is  authorized  under  Title  VIII  of  the 
Rehabilitation  Act  Amendments  of 
1992,  Public  Law  102-569,  enacted 
October  29, 1992. 

Deadline  for  Transmittal  of 
Applications:  July  16,  1993. 

Deadline  for  Intergovernmental 
Review:  September  14, 1993. 

Applications  Available:  May  14, 1993. 

Available  Fimds:  $861,000. 

Estimated  Range  of  Awards: 
$250,000-$320,000. 

Estimated  AverageSize  of  Awards: 
$285,000. 

Number  of  Awards:  Under  section 
803(a)(1)  of  the  Rehabilitation  Act  of 
1973,  as  amended,  the  Secretary  shall 
make  a  minimum  of  3  awards. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  81,  82,  85. 
and  86. 

Statutory  Requirements:  The  statutory 
requirements  in  section  302(a),  with  the 
exception  of  the  first  sentence,  sections 
302  (b)  and  (c),  and  paragraphs  (1)  emd 
(2)  of  section  302(g)  apply  to  this 
program.  Section  306  statutory 
requirements  also  apply. 

General  Requirements:  The  Secretary 
awards  grants  under  this  competition 
taking  into  consideration  the  sparsity  of 
State  populations  in  the  region  to  be 
served. 

Each  application  submitted  under  this 
program  must  propose  to  serve  one  of 
the  ten  regions  served  by  the 
RehabiUtation  Services  Administration 
and  include — 


(1)  A  detailed  explanation  of  how  the 
applicant  will  use  interactive  audio, 
video,  and  computer  technologies 
between  distant  locations  to  provide  in- 
service  training  programs  to  the  region; 

(2)  A  description  of  how  the  applicant 
intends  to  use  and  build  upon  existing 
telecommunications  networks  within 
the  region  to  be  served; 

(3)  A  copy  of  all  agreements  governing 
the  division  of  functions  within  the 
partnership,  including  an  assurance  that 
all  States  within  the  region  will  be 
served; 

(4)  A  copy  of  a  binding  commitment 
entered  into  between  the  partnership 
and  each  entity  that  is  legally  permitted 
to  provide,  and  from  which  the 
partnership  is  to  obtain,  the 
telecommunications  services  and 
facilities  required  for  the  project,  that 
stipulates  that  if  the  partnership 
receives  the  grant  the  entity  will  provide 
those  telecommunications  services  and 
facilities  in  the  area  to  be  served  within 
a  reasonable  time  and  at  a  charge  that 

is  in  accordance  with  State  law; 

(5)  A  description  of  the  curriculum  to 
be  provided,  frequency  of  providing 
service,  and  sites  of  service; 

(6)  A  description  of  the  need  to 
purchase  or  lease  computer  hardware 
and  software,  audio  and  video 
equipment,  telecommunications 
terminal  equipment,  or  interactive  video 
equipment; 

(7)  An  assurance  that  the  partnership 
will  use  not  less  than  75  percent  of  the 
amount  of  the  grant  for  instructional 
curriculum  development  and 
programming;  and 

(8)  A  description  of  the  means  by 
which  the  project  will  be  evaluated. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary'  uses 
the  EDGAR  selection  criteria  in  34  CFR 
75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition,  the  Secretai7 
distributes  the  additional  15  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Fifteen  points  are  added 
to  this  criterion  for  a  possible  total  of  30 
points. 

For  Applications:  To  request  an 
application,  telephone  (202)  205-9343. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  time,  Monday 
through  Friday. 

For  Further  Information  Contact: 
Beverly  Brightly.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 


IMI 


Room  3322.  Switzer  Building. 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-9561. 

Program  Authority:  29  U.S.C.  774. 

Dated.  May  6. 1993. 
VVilliam  L.  Smith, 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Sen-ices. 
IFR  Doc.  93-11207  Filed  5-11-93;  8:45  am] 
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[CFDANo:84.129U] 

Parent  Information  and  Training 
Programs  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1993 

Purpose  of  Program:  To  establish 
programs  to  provide  training  and 
information  to  enable  individuals  with 
disabilities,  and  the  parents,  family 
members,  guardians,  advocates,  or  other 
authorized  representatives  of  the 
individuals,  to  participate  more 
effectively  with  professionals  in  meeting 
the  vocational  and  rehabilitation  needs 
of  individuals  with  disabilities. 

Eligible  Applicants:  Private  nonprofit 
organizations. 

Supplementary  Information:  The 
Parent  Information  and  Training 
Programs  are  authorized  under  Title 
Vm,  section  803(c),  of  the  Rehabilitation 
Act  Amendments  of  1992,  Public  Law 
102-569.  enacted  October  29. 1992. 

Deadline  for  Transmittal  of 
Applications:  July  16.  1993. 

Deadline  for  Intergovernmental 
Review:  September  14. 1993. 

Applications  Available:  May  14. 1993. 

Available  Funds:  $569,000. 

Estimated  Range  of  Awards:  $85,000- 
105,000. 

Estimated  Average  Size  of  Awards: 
595,000. 

Estimated  Number  of  Awards:  6. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  81.  82.  85. 
and  86. 

General  requirements:  Each  grantee 
shall  assist  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  the  individuals  to — 

(1)  Better  understand  vocational 
rehabilitation  and  independent  living 
programs  and  services; 

(2)  Provide  follow-up  support  for 
transition  and  employment  programs; 

(3)  Communicate  more  effectively 
with  transition  and  rehabilitation 


personnel  and  other  relevant 
professionals; 

(4)  Provide  support  in  the 
development  of  the  individualized 
written  rehabilitation  program; 

(5)  Provide  support  and  expertise  in 
obtaining  information  about 
rehabilitation  and  independent  living 
programs,  services,  and  resources  that 
are  appropriate;  and 

()B)  Understand  the  provisions  of  the 
Rehabilitation  Act.  particularly 
provisions  relating  to  employment, 
supported  employment,  and 
independent  living. 

The  Secretary  distributes  grants  under 
this  competition  geographically  to  the 
greatest  extent  possible  throughout  all 
States,  and  targets  awards  to  individuals 
with  disabilities  and  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  these 
individuals,  in  both  urban  and  rural 
areas  or  on  a  State  or  regional  basis. 

Each  application  submitted  under  this 
competition  must  provide  assurances 
that  the  grantee — 

(1)  Has  a  membership  that  represents 
the  interests  of  individuals  with 
disabilities; 

(2)  Will  consult  with  appropriate 
agencies  that  serve  or  assist  individuals 
with  disabilities,  and  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals,  located  in  the  jurisdiction 
served  by  the  program;  and 

(3)  Is  governed  by  a  board  of  directors 
or  has  established  a  governing 
committee,  which  includes 
professionals  in  the  field  of  vocational 
rehabilitation  and  on  which  a  majority 
of  members  are  individuals  with 
disabilities  or  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals,  or  have  a  membership  that 
represents  the  interests  of  individuals 
with  disabilities.  The  board  of  directors 
or  governing  committee  shall  meet  at 
least  once  in  each  calendar  quarter  to 
review  the  training  and  information 
program. 

Each  application  submitted  under  this 
competition  must  also  demonstrate  the 
capacity  and  expertise  of  the 
organization  to — 

(1)  Coordinate  and  work  closely  with 
the  parent  training  and  information 
centers  established  under  section  631  of 
the  Individuals  with  Disabilities 
Education  Act  (20  U.S.C.  1431);  and 

(2)  Effectively  conduct  the  training 
and  information  activities  authorized 
under  this  program. 

Each  applicant  for  a  grant  under  this 
competition  shall  include  in  its 
application  a  description  of  the  manner 
in  which  it  wrill  address  the  needs  of 


individuals  with  disabilities  from 
minority  backgrounds. 

Each  grantee  under  this  competition 
shall  advise  recipients  of  services  under 
its  project,  or.  as  appropriate,  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  those  individuals,  of  the  availabihty 
and  purposes  of  the  State's  Client 
Assistance  Program,  including 
information  on  seeking  assistance  from 
that  program. 

Statutory  Requirements:  The  statutory 
requirements  in  section  306  apply  to 
this  program. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
EDGAR  selection  criteria  in  34  CFR 
75.210. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition,  the  Secretary 
distributes  the  additional  15  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Fifteen  points  are  added 
to  this  criterion  for  a  possible  total  of  30 
points. 

For  Applications:  To  request  an 
application,  telephone  (202)  205-9343. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  time.  Monday 
through  Friday. 

For  Further  Information  Contact: 
Beverly  Brightly,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3322,  Switzer  Building. 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-9561. 

Program  Authority:  29  U.S.C.  774. 

Dated:  May  6, 1993. 
William  L.  Smith. 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitatiw  Services. 
IFR  Doc.  93-11206  Filed  5-11-93;  8:45  am) 

BILLING  CODE  400<K)1-U 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  to 
Award  a  Cooperative  Agreement  to 
Western  Interstate  Energy  Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.6(a)(5).  it  is  making  a 
discretionary  financial  assistance  award 
based  on  the  criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)  (A).  (B)  and  (D)  under 
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Cooperative  Agreement  Number  DE- 
FC01-93R\V00282  to  the  Western 
Interstate  Energy  Board  to  provide  a 
forum  between  western  state 
representatives  and  DOE  to  facilitate  the 
planning  and  implementation  of  the 
transportation  system  for  the  disposal  of 
high  level  nuclear  waste  and  spent  fuel 
imder  the  Nuclear  Waste  Policy  Act  of 
1982,  as  amended. 

SCOPE:  DOE  intends  to  award  a  five  year 
cooperative  agreement  at  a  total 
•  projected  cost  of  $725,000  to  obtain 
state  participation  in  regional  activities, 
including  collection  and  analysis  of  data 
to  be  included  in  nuclear  waste 
transportation  reports,  analysis  of  state 
and  regional  issues,  and  meetings  to 
inform  state  and  local  ofScials  of  the 
findings  of  transportation  studies.  The 
work  also  involves  developing  options 
for  issue  resolution  or  mitigation  which 
will  be  considered  by  DOE  for 
implementation  in  DOE  has  determined 
that  the  circumstances  of  the  proposed 
award  meet  the  criteria  of  10  CFR 
600.7(b)(2)(i)  (A).  (B)  and  (D)  in  that  (1) 
this  is  a  renewal  of  an  activity  presently 
being  funded  under  an  expiring 
Cooperative  Agreement  with  the 
Western  Interstate  Energy  Board  for 
which  competition  for  support  would 
have  a  significant  adverse  effect  on  the 
continuity  or  completion  of  the  activity; 
(2)  the  Western  Interstate  Energy  Board 
will  use  its  own  resources  and  those  of 
third  parties;  however,  DOE  support 
will  enhance  the  public  benefits  to  be 
derived  fi-om  this  activity  and  DOE 
knows  of  no  other  entity  which  is 
conducting  or  plaiming  to  conduct  such 
activities;  and  (3)  the  Western  Interstate 
Energy  Board  has  exclusive  capability  to 
perform  these  activities  successfully  as 
the  only  entity  representing  the  western 
states  on  energy  matters,  including 
nuclear  waste  transportation. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  Attn: 
Mr.  Nick  Graham,  PR-322.3, 1000 
Independence  Ave,  SW..  Washington, 
DC  20585. 

Issued  in  Washington,  DC  on  May  5. 1993. 
Scott  Sheffield. 

Acting  Director,  Division  "B".  Office  of 
Placement  and  Administration. 
(FR  Doc.  93-11259  Filed  5-11-93;  8;45  am] 
BILUNa  COOe  MS0-01-M 


Federal  Energy  Regulatory 
Commission 


[Docket  Noa.  ER93-604-000,  et  al.] 

Pennsylvania  Power  &  Light  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

May  6, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER93-604-0001 

Take  notice  that  on  April  29. 1993. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  fifing  a 
Supplemental  Agreement  dated  April 
13, 1993  to  the  Interconnection 
Agreement  between  PP&L  and  Public 
Service  Electric  and  Gas  Company 
(PSE&G).  The  Supplemental  Agreement 
would  allow  each  company  to 
reimburse  the  other  company  for  the 
actual  cost  of  work  on  interconnection 
facilities  by  making  either  a  lump  sum 
payment  or  periodic  progress  payments 
when  reimbursement  is  required  by  the 
Agreement.  The  Agreement  currently 
provides  only  a  carrying  charge  formula 
for  reimbursements. 

PP4L  has  requested  an  effective  date 
of  June  28, 1993  for  the  Agreement, 
which  is  60  days  from  the  date  of  filing. 
PP&L  is  not  requesting  any  notice 
period  waivers. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  PSE&G,  the  Pennsylvania 
Public  Utility  Commission,  and  the  New 
Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  May  20,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Potomac  Electric  Power  Company,  et 
al. 

(Docket  No.  ER93-605-OO0I 

Take  notice  that  on  April  29, 1993, 
Potomac  Electric  Power  Company  and 
Virginia  Power  submitted  for  filing 
Revision  No.  1  to  Schedule  3  of  their 
Facilities  Agreement  dated  April  1. 1965 
between  Virginia  Electric  and  Power 
Company  and  Potomac  Electric  Power 
Company,  providing  for  relocation  of 
the  Virginia  Power  terminus  of  the 
Burches  Hill-Ox  500  kV  interconnection 
between  the  parties  from  Ox  Substation 
to  Possum  Point  Station. 

Comment  date:  May  20. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER93-61 8-000) 

Take  notice  that  on  April  30, 1993. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  78,  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  monthly 
transmission  charge  fi"om5$1.02  to  $1.06 
per  kilowatt  per  month  for  transmission 
of  power  and  energy  sold  by  the 
Authority  to  the  municipal  distribution 
agencies  of  Nassau  and  Suffolk 
Counties,  thus  increasing  annual 
revenues  under  the  Rate  Schedule  by  a 
total  of  $3,611.04.  Con  Edison  has 
requested  that  the  increase  take  effect  on 
July  1, 1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  ]nne  7, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PacifiCorp 

[Docket  No.  ER93-€29-0OOl 
May  6, 1993. 

Take  notice  that  PacifiCorp  on  May  3, 
1993,  tendered  for  filing  in  accordance 
with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations, 
various  agreements  that  amend  or 
supplement  the  Intertie  Agreement 
between  PacifiCorp  and  Bonneville 
Power  Administration  (Bonneville), 
PacifiCorp's  Rate  Schedule  FERC  No. 
327. 

PacifiCorp  requests  a  waiver  of  prior 
notice  and  that  effective  dates  for  the 
various  agreements  be  assigned  that 
correspond  with  the  dates  shown  on  the 
agreements. 

Copies  of  this  filing  were  supplied  to 
Bonneville  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  May  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER93-620-000) 

Take  notice  that  on  April  30, 1993, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  60.  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  monthly 
transmission  charge  from  $1.02  to  $1.36 
per  kilowatt  per  month  for  transmissi  Dn 
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of  power  and  energy  sold  by  the 
Authority  to  Brooldiaven  National 
Laboratory,  thus  increasing  annual 
revenues  under  the  Rate  Schedule  by  a 
total  of  $17,807.20.  Con  Edison  has 
requested  that  the  increase  take  effect  on 
Jul^  1.  1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  May  20. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Turlock  Irrigation  District  v.  Pacific 
Gas  &  Electric  Company 

(Docket  No.  EL93-37-OO0I 

Take  notice  that  on  April  29. 1993. 
Turlock  Irrigation  District  tendered  for 
filling  a  complaint  and  request  for 
investigation  and  reduction  of  reserved 
transmission  service  rates  and  petition 
for  declaratory  order  and  exemption 
from  fees.  The  complaint  is  against 
Pacific  Gas  &  Electric  Company. 

Comment  date:  ]une  7,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  City  of  Cleveland,  Ohio  v.  Cleveland 
Electric  Illuminating  Company 

[Docket  No.  EL93-35-000I 

Take  notice  that  on  April  22, 1993. 
the  City  of  Cleveland  Ohio  tendered  for 
filing  a  complaint  for  order  directing 
Cleveland  Electric  Illuminating 
Cdmpany  to  establish  physical 
interconnections,  a  motion  for  summary 
disposition  and  a  complaint  for  refunds 
of  over-collections. 

Comment  date:  June  7. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  Corporation 

(Docket  No.  ER93-627-000] 

Take  notice  that  on  April  30,  1993, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  revisions  to 
the  capacity  charges,  reservation  fees 
and  energy  adders  for  various 
interchange  services  provided  by 
Florida  Power  pursuant  to  interchange 
contracts  as  follows: 


Rate 
schedule 


80 
81 
82 
86 
88 
90 
91 
92 
93 
94 


Customer. 


Tampa  Electric  Company. 
Florida  Power  &  Light  Company. 
City  of  Homestead. 
Orlando  Utilities  Commission, 
Gainesville  Regional  Utility. 
Sebring  Utility  Commission. 
Jacksonville  Electric  Authority. 
City  of  Lakeland. 
City  of  Vero  Beach. 
Kissimmee  Utility  Authority. 


Rate 
schedule 

Customer 

95  

City  of  St.  aoud. 

100  

Fort  Pierce  Utilities  Authority. 

101   

City  of  Lake  Worth. 

102  

Fkjrida  Power  &  Light  Company. 

103  

City  of  Starke. 

104  

City  of  fMew  Smyrna  Beach. 

105  

Ftorida  Municipal  Power  Agen- 
cy. 
City  of  Key  West. 

108  

119  

Reedy  Creek  Improvement  Dis- 

trict. 

122  

City  of  Tallahassee. 

128  

Seminole   Electric  Cooperative, 

Inc. 

134  

City  of  New  Smyrna  Beach. 

139  

Oglethorpe  Power  Corporation. 

141    

City  of  Vero  Beach. 

The  interchange  services  which  are 
affected  by  these  revisions  are  (1) 
Service  Schedule  A— Emergency,  (2) 
Service  Schedule  B — Short  Term  Firm, 
(3)  Service  Schedule  D— Firm,  (4) 
Service  Schedule  F— Assured  Capacity 
and  Energy,  (5)  Service  Schedule  G — 
Backup  Service.  (6)  Service  Schedule 
H— Resale  Service.  (7)  Service  Schedule 
RE — Replacement  Energy,  and  (8) 
Contract  For  Assured  Capacity  and 
Energy  With  Florida  Power  &  Light 
Company.  Florida  Power  states  that  the 
revised  capacity  charges,  reservation 
fees,  and  energy  adder  were  developed 
using  the  same  methodology  as 
approved  in  its  last  cost  update  filing. 

Florida  Power  requests  that  the 
amended  revised  capacity  charges, 
reservation  fees  and  energy  adder  be 
made  effective  on  May  1, 1993  and 
remain  effective  through  April  30, 1994. 
Florida  Power  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirement.  If  waiver  is  denied,  Florida 
Power  requests  that  the  filing  be  made 
effective  July  1. 1993. 

Florida  Power  also  requests 
confirmation  that  transactions  with 
Oglethorpe  Power  Corporation  under 
Service  Schedule  D  of  rate  schedule 
FERC  No.  139  and  with  the  City  of  Vero 
Beach  under  Service  Schedule  D  of  Rate 
Schedule  FERC  No.  141  need  not  be 
preceded  by  a  timely  filing  and  cost 
support  since  the  service  schedules 
provide  for  caps  on  the  charge  and  the 
cost  support  is  included  in  this  fifing. 

Comment  date:  May  20, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  Colorado 

[Docket  No.  ER93-580-000) 

Take  notice  that  on  April  22, 1993. 
Public  Service  Company  of  Colorado 
(Public  Service)  filed  with  the 


Commission  a  rate  schedule  governing 
peaking  power  and  energy  sales  to  the 
Platte  River  Power  Authority  (PRPA). 
Public  Service  submits  that  the  service 
being  provided  to  PRPA  under  this 
agreement  is  the  same  as  the  service 
being  provided  to  WestPlains  Energy, 
pursuant  to  Supplement  No.  3  to  Rate 
Schedule  FERC  No.  59.  The  rates  for  the 
peaking  power  and  energy  sales  under 
the  proposed  rate  are  the  same  as  those 
for  the  sale  to  WestPlains  Energy.  The 
rates  for  service  under  the  proposed 
agreement  generate  revenues  of 
$142,080  plus  apphcable  energy 
revenues.  Public  Service  requests  that 
the  rate  schedule  be  effective  July  1. 
1993. 

Copies  of  the  filing  have  been  served 
on  PRPA,  the  Colorado  Public  Utilities 
Commission,  and  the  Colorado  Office  of 
Consumer  Counsel. 

Comment  date:  May  21. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Electric  and  Can 
Company 

[Docket  No.  ER93-586-000I 

Take  notice  that  on  April  26. 1993, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  tendered  for  filing  an 
initial  Rate  Schedule  to  provide 
interruptible  transmission  service  to  the 
Long  Island  Lighting  Company  (LILCO). 
The  service  provides  for  the  delivery  of 
non-firm  electric  power  and  associated 
energy  transactions  between  any 
investor-owned  utility  interconnected 
with  the  PSE&G  system  and  the 
Consolidated  Edison  Company. 

At  the  behest  of  the  customer,  PSE&G 
requests  a  waiver  of  the  Notice 
Requirements  of  §  35.3(a)  of  the 
Commission's  regulations  so  that  the 
Rate  Schedule  can  be  made  effective 
within  twenty  four  (24)  hours  of  the 
date  of  this  filing. 

Comment  date:  May  21. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Massachusetts  Electric  Company 
and  New  England  Power  Company 

[Docket  No.  ER93-62S-O00I 

Take  notice  that  Massachusetts 
Electric  Company  (MECo)  and  New 
England  Power  Company  (NEP).  on  May 
3. 1993.  jointly  tendered  for  filing 
MECo's  Letter  Agreement  for  its 
interconnection  with  Appleton  Hydro 
Trust  and  NEP's  transmission  service 
agreement  for  wheeling  the  output  of 
the  Appleton  Hydro  Trust  unit  to  the 
Groton  (Mass.)  Electric  Light 
Department. 

Comment  date:  May  20, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28004 
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12.  West  Penn  Power  Company 

[Docket  No.  ER93-51 5-000] 

Take  notice  that  West  Penn  Power 
Company,  on  April  30, 1993,  tendered 
for  filing  a  Second  Supplement  to 
proposed  changes  in  its  FERC  Electric 
Tariff.  First  Revised  Volume  No.  1.  The 
Second  Supplement  is  tiled  to  supply 
additional  information  as  requested  by 
the  Commission's  staff.  The  proposed 
effective  date  for  the  increased  rates  is 
June  15, 1993. 

Copies  of  the  tiling  were  served  upon 
the  jurisdictional  customers  and  the 
Pennsylvania  PubUc  Utility 
Commission. 

Comment  dateMay  20,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Cincinnati  Gas  &  Electric 
Company 

[Docket  No.  ER93-60O-OO01 

Take  notice  that  The  Cinciiuiati  Gas 
and  Electric  Company  (CG&E)  on  April 
29. 1993.  tendered  for  filing  a  Short 
Term  Agreement  (Agreement)  with  the 
City  of  Hamilton,  Ohio.  During  the  term 
of  the  Agreement,  Hamilton,  may 
reserve  up  to  but  not  exceeding  30  MW 
of  Service.  Service  shall  be  either  the 
provision  of  (i)  short  term  power  and 
associated  energy  to  be  generated  by 
CG&E.  or  (ii)  short  term  point-to-point 
transmission  service  for  power  and 
energy  to  be  purchased  by  Hamilton 
from  a  specific  third-party  source,  or 
any  combination  thereof  not  exceeding 
30  MW  in  total. 

The  reason  stated  by  CG&E  for  the 
Agreement  is  to  meet  the  request  and 
special  needs  of  Hamilton,  for  the 
period  June  1, 1993  through  September 
30.  1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Hamilton,  Ohio  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  May  20, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Tampa  Electric  Company 

[Docket  No.  ER93-601-0001 

Take  notice  that  on  April  29, 1993. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  cost  support 
schedules  showing  recalculation  of  the 
Committed  Capacity  and  Short-Term 
Power  Transmission  Service  rates  under 
Tam{>a  Electric's  agreements  to  provide 
qualifying  facility  transmission  service 
for  Mulberry  Phosphates,  Inc. 
(Mulberry)  and  Seminole  Fertilizer 
Corporation  (Seminole  Fertilizer). 
Tampa  Electric  states  that  the 
recalculated  transmission  service  rates 
\n  based  on  1992  Form  No.  1  data. 


Tampa  Electric  proposes  that  the 
recalculated  transmission  service  rates 
be  made  effective  as  of  May  1, 1993,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Mulberry,  Seminole  Fertilizer,  and 
the  Florida  Public  Service  Commission. 

Comment  date:  May  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER93-603-000I 

Take  notice  that  on  April  29, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing 
with  the  Commission  a  signed  Service 
Agreement  between  Niagara  Mohawk 
and  the  Village  of  Bergen,  New  York 
(Bergen)  for  sales  of  system  capacity 
and/ or  energy  or  resource  capacity  and/ 
or  energy  under  Niagara  Mohawk's 
proposed  Power  Sales  Tariff  in  Docket 
No.  ER93-313-000.  Niagara  Mohawk 
submitted  its  Power  Sales  Tariff  for 
filing  on  January  11, 1993  and  requested 
an  effective  date  of  March  13, 1993  for 
the  Tariff.  In  its  April  29, 1993  filing  of 
the  proposed  Service  Agreement  with 
Bergen,  Niagara  Mohawk  requests  an 
elective  date  for  this  Service  Agreement 
of  April  1, 1993.  Actual  transactions 
hereunder  are  not  expected  before  June 
1,1993. 

A  copy  of  this  filing  has  been  served 
upon  Bergen  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  May  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Consolidated  Edison  Company  of 
New  York.  Inc. 

[Docket  No.  ER93-619-0001 

Take  notice  that  on  April  30, 1993. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  66  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  monthly 
transmission  charge  from  $1.02  to  $1.06 
per  kilowatt  per  month  for  transmission 
of  power  and  energy  sold  by  the 
Authority  to  Grumman  Corporation, 
thus  increasing  annual  revenues  under 
the  Rate  Schedule  by  a  total  of 
$5,059.20.  Con  Edison  has  requested 
that  the  increase  take  effect  on  July  1, 
1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 


Comment  date:  May  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER93-602-0001 

Take  notice  that  on  April  29, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing 
with  the  Commission  a  signed  Service 
Agreement  between  Niagara  Mohawk 
and  Consolidated  Edison  (ConEd)  for 
sales  of  system  capacity  and/ or  energy 
or  resource  capacity  and/or  energy 
under  Niagara  Mohawk's  proposed 
Power  Sales  Tariff  in  Docket  No.  ER93- 
313-000.  Niagara  Mohawk  filed  its 
Power  Sales  Tariff  on  January  11, 1993 
and  requested  tin  effective  date  of  March 
13, 1993  for  the  Tariff.  In  its  April  29, 
1993  filing  of  the  proposed  Service 
Agreement  with  Con  Edison.  Niagara 
Mohawk  requests  an  effective  date  for 
this  Service  Agreement  of  April  20, 
1993,  the  date  of  the  Con  Ed  signature. 

A  copy  of  this  filing  has  been  served 
upon  Consolidated  Edison  and  the  New 
York  State  Public  Service  Commission. 

Comment  date:  May  20, 1993,  in  - 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

18.  Montaup  Electric  Company 

[Docket  No.  ER93-624-000J 

Take  notice  that  on  April  30, 1993, 
Montaup  Electric  Company  filed  (1)  a 
firm  transmission  agreement  between 
itself  and  MASSPOWER.  a 
Massachusetts  General  Partnership,  (2) 
an  amendment  to  that  agreement  and  (3) 
a  non-firm  transmission  agreement 
between  Montaup  and  Commonwealth 
Electric  Company.  Montaup  requests 
that  the  filing  be  allowed  to  become 
effective  as  of  the  commercial  operation 
date,  which  is  expected  to  occur  on  or 
about  July  1,1993. 

Comment  date:  May  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


iMI 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secrefiin-. 

[FR  Doc.  93-11280  Filed  5-11-93;  8:45  am) 

BILUNG  CODE  e717-01-M 


[Docket  Nos.  CP93-320-000,  et  al.] 

ANR  Pipeline  Co.,  et  al.;  Natural  Gas 
Certificate  Filings 

May  6, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

[Docket  No.  CP93-320-0O0I 

Take  notice  that  on  April  29, 1993, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP93-320- 
000  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
natural  gas  exchange  service  with 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  (formerly  Michigan  Wisconsin 
Pipe  Line  Company)  states  that  by 
Commission  order  issued  December  9. 
1977,  as  amended  January  4, 1978,  in 
Docket  No.  CP78-8,  et  al,  (1  FERC 
1 61,232  and  2  FERC  H  61,009)  ANR  and 
Panhandle  were  authorized  to  exchange 
up  to  100,000  Mcf  of  natural  gas  per 
day,  on  a  best  efforts  basis,  in 
emergency  situations,  at  a  point  of 
interconnection  of  their  facilities  in 
Defiance  County,  Ohio.  Such  exchange 
is  made  in  accordance  with  a  Letter 
Agreement  between  ANR  and 
Panhandle  dated  August  19, 1977  which 
is  currently  designated  as  Rate  Schedule 
X-131  under  Original  Volume  No.  2  of 
ANR's  FERC  Gas  Tariff. 

ANR  states  that  the  Letter  Agreement 
was  to  remain  in  effect  until  terminated 
by  either  party  upon  thirty  days'  wrritten 
notice  to  the  order.  In  a  letter  dated 
October  10, 1992,  Panhandle  requested 
termination  of  the  agreement. 
Accordingly.  ANR  requests  permission 
to  abandon  Rate  Schedule  X-131  under 
Original  Volume  No.  2  of  ANR's  FERC 
Gas  Tariff.  No  facilities  are  proposed  to 
be  abandoned. 

Comment  date:  May  27. 1993.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2.  Eastern  American  Energy 
Corporation 

(Docket  No.  CP93-326-OOOI 

Take  notice  that  on  May  3.  1993. 
Eastern  American  Energy  Corporation 
(Eastern  American).  501  56th  Street. 
Charleston.  West  Virginia  25304.  filed  a 
petition  in  Docket  No.  CP93-326-000. 
requesting  that  the  Commission  declare 
that  facilities  to  be  acquired  by  Eastern 
American  from  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas)  are  gathering  facilities  exempt  from 
the  Commission's  Regulations  pursuant 
to  section  1(b)  of  the  Natural  Gas  Act 
(NGA).  all  as  more  fully  set  forth  in  the 
petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Eastern  American  seeks  a  declaratory 
order  ft-om  the  Commission  confirming 
that,  upon  acquisition  from  Columbia 
Gas,  Line  2.  a  56-mile  portion  of  a 
twelve-inch  and  eight-inch  pipeline  and 
appurtenances  located  in  several 
counties  in  West  Virginia,  would  be 
exempt  from  the  Commission's 
jurisdiction  under  section  1(b)  of  the 
Natural  Gas  Act.  In  support  of  its  claim 
that  the  subject  facilities  are  gathering 
facilities.  Eastern  American  points  out 
that  the  Commission  determines 
whether  pipelines  are  nonjurisdictional 
gathering  facilities  based  upon 
application  of  the  "primary  function 
test"  to  the  operations  and  physical 
characteristics  of  the  facilities.  It  is 
indicated  that  the  Commission  has 
explained  the  factors  to  be  considered  in 
determining  the  primary  function  of  the 
facilities  in  Farmland  Industries,  Inc., 
23  FERC  1 61.063  (1983).  as  modified  by 
a  series  of  subsequent  orders.  Eastern 
American  states  that  the  facilities  to  be 
acquired  from  Columbia  Gas  meet  all  of 
the  gathering  criteria  as  determined  by 
Farmland,  and  later  orders. 

Eastern  American  also  indicates  that, 
upon  its  acquisition  of  the  facifities 
from  Columbia  Gas,  it  has  agreed  to 
provide  certain  minimal  transportation 
services  to  two  parties  for  which 
Columbia  Gas  presently  transports  gas. 
Eastern  American  has  agreed  to 
continue  to  provide  service  presently 
provided  by  Columbia  Gas  to 
Mountaineer  Gas  Company 
(Mountaineer),  a  West  Virginia  public 
utility,  so  that  Mountaineer  may 
continue  to  serve  several  individual 
farm  tap  customers.  Eastern  American 
has  also  agreed  to  satisfy  Columbia  Gas' 
limited  transportation  obligations  to 
Quaker  State  Oil  Refining  Company 
until  March  31, 1994,  when  such 
obligations  would  end,  if  Eastern 
American  acquires  the  facilities  before 
that  date.  Eastern  American  asserts  that 


neither  of  these  transportation  services 
in  any  way  modifies  the 
nonjurisdictional  status  of  Line  2. 

Columbia  Gas  has  filed  an  application 
in  Docket  No.  CP93-328-000  to 
abandon,  by  sale  to  Eastern  American, 
its  Line  2  and  appurtenant  facilities. 

Comment  date:  May  27,  1993,  in 
accordance  writh  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP93-328-0001 

Take  notice  that  on  May  3,  1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas),  Post  Office  Box  1273, 
Charleston.  West  Virginia  25325.  filed 
in  Docket  No.  CP93-328-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  authorization  to 
abandon  facilities  and  points  of  delivery 
to  Mountaineer  Gas  Company 
(Mountaineer),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  Gas  proposes  to  implement 
an  agreement  dated  January  18. 1993,  in 
which  Columbia  Gas  has  agreed  to  sell 
to  Eastern  American  Energy  Corporation 
(Eastern  American)  certain 
jurisdictional  and  nonjurisdictional 
facilities  located  in  various  counties  in 
West  Virginia.  It  is  stated  that  the 
jurisdictional  facilities  include 
approximately  56  miles  of  Columbia 
Gas'  Line  2.  consisting  primarily  of  12- 
inch  pipeline  and  appurtenances. 
Columbia  Gas  also  states  that  the 
nonjurisdictional  facilities  include  6.9 
miles  of  gathering  lines  designated  as 
Lines  18494  and  18497,  along  with  59 
meters  used  to  measure  gas  delivered 
into  Line  2.  It  is  also  stated  that 
currently  the  jurisdictional  facilities  are 
also  used  to  (1)  provide  mainline  gas 
service  to  Mountaineer  Gas  Company 
for  ten  residential  customers.  (2) 
provide  a  firm  transportation  service  for 
Quaker  State  Corporation  (Quaker  State) 
and  (3)  provide  intemiptible 
transportation  service  for  various 
shippers.  In  its  appUcation.  Columbia 
Gas  proposes  to  abandon  by  sale  to 
Eastern  American  the  jurisdictional 
facilities  and  abandon  the  ten  points  of 
deliver>'  to  Mountaineer.  It  is  indicated 
that  the  jurisdictional  facilities  were 
authorized  by  a  certificate  issued  to 
Columbia  Gas'  predecessor. 
Manufactures  Light  and  Heat  Company, 
in  Docket  No.  G-593. 

Columbia  Gas  states  that  the  operation 
of  its  system  has  changes  in  such  a 
manner  that  Columbia  Gas'  T-System. 
which  is  located  east  of  Line  2,  provides 
the  majority  of  the  transport  service  to 
southwestern  Pennsylvania  originally 
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provided  by  Line  2.  Columbia  Gas 
concludes  that  Line  2  is  no  longer  an 
integral  part  of  Columbia  Gas'  mainline 
transmission  system. 

Columbia  Gas  states  that  the 
agreement  provides  that  Eastern 
American  will  pay  Columbia  Gas 
$2,137,000  less  one-half  of  the  actual 
revenues  paid  by  Eastern  American 
under  Meter  No.  631235  for  the 
transportation  of  natural  gas  owned  by 
Eastern  American  through  Line  2  from 
February  1. 1993,  to  the  date  of  the 
transfer  of  properties. 

It  is  indicated  that  Eastern  American 
intends  to  use  Line  2  to  gather  and 
transport  its  gas  for  itself  and  its 
afHliates.  It  is  stated  that,  in  order  to 
provide  continued  service  to  the 
mainline  tap  consumers  served  via 
points  of  delivery  to  Mountaineer, 
Columbia  Gas,  Eastern  American,  and 
Mountaineer  have  entered  into  an 
•agreement  whereby  Eastern  American 
would  provide  service  to  Mountaineer. 
Columbia  Gas  also  states  that  Columbia 
Gas  and  Eastern  American  have  entered 
into  an  agreement  dated  April  29. 1993, 
whereby  Eastern  American  would 
provide  any  alternative  service 
necessary  to  satisfy  Columbia  Gas'  firm 
transportation  obUgation  to  Quaker 
State  in  the  event  abandonment 
authorization  is  received  and  the 
facilities  are  transferred  prior  to  the 
March  31, 1994,  the  expiration  date  of 
Quaker  State's  firm  transportation 
contract  with  Columbia  Gas. 

Comment  date:  May  27, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Arkla  Energy  Resources  Company 
and  ANR  Pipeline  Company 

[Docket  No.  CP93-317-0001 

Take  notice  that  on  April  27, 1993, 
Arkla  Energy  Resources  Company  (AER) 
525  Milam  Street,  Shreveport,  Louisiana 
71101  and  ANR  Pipeline  Company 
(ANR),  500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP93-317-O00,  a  joint  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  transportation  and  exchange 
service  provided  pursuant  to  AER's  Rate 
Schedule  XE-44  and  ANR's  Rate 
Schedule  X-45,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  by  orders  issued 
December  18, 1975,  in  Docket  No. 
CP76-IO-O00  (AER)  and  January  15, 
1979,  in  Docket  No.  CP76-25-000 
(ANR),  AER,  successor-in-interest  to 
Arkansas  Louisiana  Gas  Company  and 
Arkla  Energy  Resources,  a  division  of 


Arkla,  Inc.,  and  ANR,  successor-in- 
interest  to  Michigan  Wisconsin  Pipeline 
Company  were  authorized  to  exchange 
natural  gas  pursuant  to  an  agreement 
dated  May  8, 1975.  The  agreement,  it  is 
said,  provided  for  the  exchange  of 
natural  gas  delivered  by  AER  to  ANR  at 
a  point  of  interconnection  in  Custer 
County,  Oklahoma  and  redelivered  by 
ANR  to  AER  at  points  of 
interconnection  in  Caddo  Coimty, 
Oklahoma  or  Grady  County,  Oklahoma. 

AER  and  ANR  state  that  this 
arrangement  is  no  longer  necessary  or 
beneficial  to  the  parties  and  has  been 
terminated  pursuant  to  mutual  written 
agreement  of  the  parties. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  May  27, 1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedvire,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11279  Filed  5-11-93;  8:45  am] 

BILLING  C00€  <717-01-M 

[Docket  No.  JD93-07805T  Texaa-13€] 

Texas;  NGPA  Notice  of  Determination 
by  Jurisdictional  Agency  Designating 
Tight  Formation 

May  6, 1993. 

Take  notice  that  on  May  3, 1993,  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the  Austin 
Chalk  Formation,  underlying  Fayette 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  3  and  is 
described  on  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Austin  Chalk 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

Appendix 

The  recommended  area  covers 
approximately  48.500  Acres  and  includes  all 
or  portions  of  the  following  surveys: 
Blair.  J.  A-138 
Brown,  S.P.  A'-22 
Carson,  W.H.  A-28 
Cartwright.  J.H.  A-29 
Castleman,  J.  A-31 
Castleman.  S.  A-32 
Chriswell,  L.  A-152 
Cottle.  S.  A-150 
Darling,  S.  A-161 
Dibble.  Henry  A-163 
Dickson.  A.  A-162 
Eastland.  N.A-1 73 
Eastland,  W.  A-172 
Eblin,  John  A-42 
Fayette  Co.  School  Land  A-183 
Fayette  Co.  School  Land  A-184 
Green,  James  A-189 
Green,  James  A-190 
Keller,  F.  A-220 
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Leslar.  J.  A-22S 
Lewis,  Franklin  A-64 
Loi^ley.  J. P.  A-230 
Moore,  J.  A-71 
Noack.  EL  A-346 
Phillips,  J.R.  A-83 
Powitzky,  E.  A-262 
Rabb,  William  A-86 
San  Antonio  Ditch  Co.  A-340 
Shelton.  S.  A-292 
Singleton,  G.  A-285 
Souiherland,  William  A-281 
Steffan.  J.  A-357 
Tannehill,  J.  A-297 
Taylor,  W.H.  A-97 
Townsend,  N.  A-103 

IFR  Doc.  93-11184  Filed  5-11-93:  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  EG93-50-000] 

AES  San  Nicolas,  SJL;  AppticaUon  for 
Commission  OeterminatJon  of  Exempt 
Wholesale  Generator  Status 

May  6, 1993. 

On  April  30. 1993.  AES  San  Nicolas, 
Inc.  ("AES  SN").  a  subsidiary  of  AES 
Corporation  of  Arlington.  Virginia,  with 
its  principal  place  of  business  at  1001  N. 
19th  Street.  Suite  2000.  Arlington. 
Virginia.  22209.  filed  with  the  Federal 
Enei^y  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

AES  SN  intends  to  operate  an  electric 
generating  facility  with  a  net  power 
production  capacity  of  approximately 
650  MW.  The  facility,  located  in  San 
Nicolas.  Argentina,  is  owned  by  Central 
Terraica  San  Nicolas.  S.A.  All  of  the 
facility's  electric  power  net  of  the 
facility's  operating  electric  power  will 
be  purchased  at  wholesale  by  one  or 
more  public  utilities,  with  the  exception 
of  possible  future  retail  sales  in 
Argentina. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  May  26. 1993  and  must  be 
served  on  AES  SN.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc  93-11186  Filed  5-11-93;  8:45  ami 

BiuJNO  coo£  cnr-oi-M 

[Docket  No.  EG93-S1-000] 

Central  Termica  San  Nicolas,  S  JL; 
Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

May  6. 1993. 

On  April  30, 1993.  Central  Termica 
San  Nicolas.  S.A.  ("CTSN").  with  its 
principle  place  of  business  in  San 
Nicolas,  Argentina  (which  can  be 
contacted  c/o  Lynn  N.  Haigis. 
Chadboume  &  Parke.  1101  Vermont 
Avenue.  NW..  Suite  1000.  Washington, 
DC  20005)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

CTSN  intends  to  own  and  operate  an 
electric  generating  facility,  located  in 
San  Nicolas,  Argentina,  with  a  net 
power  production  capacity  of 
approximately  650  MW.  All  of  the 
facility's  electric  power  net  will  be 
purchased  at  wholesale  by  one  or  more 
public  utilities,  with  the  exception  of 
possible  future  retail  sales  in  Argentina. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  in 
accordance  with  §  §  385.211  and 
385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  May  26. 1993  and 
must  be  served  on  CTSN.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc  93-11187  Filed  5-11-93;  8:45  ami 

BILUNG  COOC  C717-01-M 

(Docket  Na  ER89-401-014] 
Citizens  Power  &  Light  Corp. 

May  7. 1993. 

Take  notice  that  on  March  10, 1993, 
Citizens  Power  &  Light  Corporation 


(Citizens)  filed  certain  information  as 
required  by  ordering  paragraph  (M)  of 
the  Commission's  August  8. 1989  order 
in  this  proceeding.  48  FERC 1 61.210 
(1989).  Copies  of  Citizens'  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  93-11273  Filed  5-11-93;  845  araj 

BILUNG  COOC  mT-Dt-M 


[Doctet  Ho.  ER93-61»-000] 

Consolidated  Edison  Co.  of  New  Yotlt, 
Inc.;  Filing 

May  6, 1993. 

Take  notice  that  on  April  30, 1993. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  78.  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplemental  provides 
for  an  increase  in  the  monthly 
transmission  charge  from  $1.02  to  $1.06 
per  kilowatt  per  month  for  transmission 
of  power  and  energy  sold  by  the 
Authority  to  the  municipal  distribution 
agencies  of  Nassau  and  Suffolk 
Counties,  thus  increasing  annual 
revenues  under  the  Rate  Schedule  bv  a 
total  of  $3,611.04.  Con  Edison  has 
requested  that  the  increase  take  effect  on 
July  1,1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}'  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  20. 1993,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaslwlL 
Secretary. 
(FR  Doc.  93-11205  Filed  5-11-93:  8:45  am] 

BILUNG  COOE  SriT-OI-M 
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[DockM  No.  CP93-330-0001 

K  N  Wattent>erg  Transmission  Limited 
Liability  Co.;  Request  Under  Blanket 
Authorization 

May  7, 1993. 

Take  notice  that  on  May  4, 1993,  K  N 
Wattenberg  Transmission  Limited 
Liability  Company  (K  N  Wattenberg). 
P.O.  Box  281304,  Lakewood,  Colorado 
80228.  filed  in  Docket  No.  CP93-330- 
000  a  request  pursuant  to  §§  157.205(b) 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205(b)  and  157.212)  for 
authorization  to  install  a  new  delivery 
point  for  North  American  Resources 
Company  (NARCO)  in  Weld  County, 
Colorado,  under  K  N  Wattenberg's 
blanket  certificate  issued  in  Docket  No. 
CP92-203-O00.  This  delivery  point 
would  be  used  as  a  deliver  point  under 
an  existing  transportation  agreement 
with  NARCO,  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  Wattenberg  states  that  the  peak 
day  delivery  at  the  proposed  delivery 
point  would  be  10,000  Mcf  The  cost  of 
the  facilities  is  estimated  to  be  $75,000, 
and  K  N  Wattenberg  would  be 
reimbursed  for  the  actual  cost  of  the 
■facilities  by  K  N  Front  Range  Gathering 
Company.  It  is  further  stated  that  all 
volumes  of  gas  delivered  to  NARCO  at 
the  proposed  delivery  point  will  be 
within  NARCO's  existing  entitlements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loii  D.  Cuhell, 
Secretary. 

pfR  Doc.  93-11278  Filed  5-11-93;  8:45  ami 
BHxiNO  cooe  (riT-OI-M 


[Project  No.  9706-000] 

Mechanlcvllle  Corp.;  Effective  Date  of 
Withdrawal  of  License  Application, 
Amendments,  Comments,  and  All 
Other  Pleadings,  Correspondence,  and 
Information  In  This  Proceeding 

May  6, 1993. 

On  December  23, 1985,  Mechanicville 
Corporation  (Mechanicville),  filed  a 
license  application  for  the 
Mechanicville  Project  No.  9706,  located 
on  the  Hudson  River  in  Saratoga  and 
Rensselaer  Counties  in  New  York. 

On  March  30, 1993,  Mechanicville 
filed  a  notice  of  withdrawal  of  its 
license  application,  all  amendments 
thereto,  including  its  final  amendment, 
its  statement  of  competing  applicant, 
and  all  other  pleadings,  correspondence 
and  supplemental  information  in  this 
proceeding. 

No  one  filed  a  motion  in  opposition 
to  the  notice  of  withdrawal,  and  the 
Commission  took  no  action  to  disallow 
the  withdrawal.  Accordingly,  pursuant 
to  Rule  216  of  the  Commission's  Rules 
of  Practice  and  Procedure,'  the 
withdrawal  became  effective  on  April 
14, 1993. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  93-11182  Filed  5-11-93;  8:45  amj 

BILUNG  cooe  •717-Ot-M 


[Docket  No.  ER90-527-007] 
Northern  States  Power  Co.;  Filing 

May  7. 1933. 

Take  notice  that  on  February  22, 1993, 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  its  compliance  filing 
pursuant  to  the  Commission's  order 
issued  on  February  6, 1992. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  381.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  17, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  93-11274  Filed  5-11-93;  8:45  am] 

BtUMO  cooe  t717-01-«l 


[Docket  No.  RP93-5-000] 

Northwest  Pipeline  Corp.;  informal 
Settlement  Conference 

May  6, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday,  May 
19. 1993  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street.  NE.,  Washington,  DC. 
20426.  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact  Marc 
G.  Denkinger  (202)  208-2215  or  Kathleen  M. 
Dias  (202)  208-0524. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-11185  Filed  5-11-93;  8:45  ami 

BILUNG  cooe  6717-01-M 


[Docket  No.  ER93-605-000] 

Potomac  Electric  Power  Company,  et 
al.;  Rling 

May  6. 1993. 

Take  notice  that  on  April  29, 1993, 
Potomac  Electric  Power  Company  and 
Virginia  Power  submitted  for  filing 
Revision  No.  1  to  Schedule  3  of  their 
Facilities  Agreement  dated  April  1, 1965 
Between  Virginia  Electric  and  Power 
Company  and  Potomac  Electric  Power 
Company,  providing  for  relocation  of 
the  Virginia  Power  terminus  of  the 
Burches  Hill-Ox  500  kV  interconnection 
between  the  parties  from  Ox  Substation 
to  Possum  Point  Station. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  20, 1993.  Protests  will  be 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cuhell. 

Secretary. 

(FR  Doc  93-11204  Filed  5-11-93;  8:45  am) 

BlUmO  CODE  S717-«1-M 

[Docket  Nos.  RP91-203-O00  and  RP92-13a- 
000] 

Tennessee  Gas  Pipeline  Co.;  Informal 
Conference 

May  7. 1993. 

Take  notice  that  an  informal 
confiBrence  in  regard  to  PCBs  will  be 
convened  in  this  proceeding  on  May  20, 
1993.  at  10  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street.  NE..  Washington.  DC  as 
a  follow-up  to  the  PCB  conference 
convened  on  May  6, 1993. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  395.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact  Donald 
Williams  (202)  208-0743  or  Dennis  H. 
Melvin  at  (202)  208-0042. 
Lois  a  Casheli. 
Secrotary. 
(FR  Doc.  93-11277  Tiled  5-11-93;  8:45  ami 

BlUim  CODE  B717-01-«i 
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[Project  Na  1980  VVtsconsin  &  Michigan] 

Wisconsin  Electric  Power  Co.;  intent 
To  Pile  an  Application  for  a  New 
License 

May  7, 1993. 

Take  notice  that  Wisconsin  Electric 
Power  Company,  the  existing  licensee 
for  the  Big  Quinnesec  Falls 
Hydroelectric  Project  No.  1980,  filed  a 
timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  IB  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  1980  was  issued  efective 
March  1, 1948,  and  expires  February  28, 
1998. 

The  project  is  located  on  the 
Menominee  River  in  Florence  and 
Marinette  Counties,  Wisconsin,  and 
Dickinson  County.  Michigan.  The 
principal  works  of  the  Big  Quinnesec 
Falls  Project  include  a  reservoir  of  257 


acres;  a  main  dam  with  two  concrete 
gravity  sections;  a  gated  spillway;  gated 
intake  structures;  earth  dikes  at  each 
abutment;  two  powerhouses  with  a 
combined  capacity  of  20.590  kW;  a 
substation  and  appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  Corporate  Records,  room  A- 
265,  Annex  Building.  333  West  Everett. 
Milwaukee.  WI  53201. 

Pursuant  to  18  CFR  16.8.  16.9  and 
16.10.  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  Hcense  for  this 
project  must  be  filed  by  February  28. 
1996. 

Lois  D.  Casheli, 
Secretary. 
[FR  Doc.  93-11275  Filed  5-11-93;  8:45  am] 

BtUMQ  COOE  (Tir-OI-M 

[Project  No.  1984  Wisconsin] 

Wisconsin  River  Power  Co.;  Intent  to 
File  an  Application  for  a  New  Ucensa 

May  7. 1993. 

Take  notice  that  Wisconsin  River 
Power  Company,  the  existing  licensee 
for  the  Petenwell/Castle  Rock 
Hydroelectric  Project  No.  1984.  filed  a 
timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  1984  was  issued  effective 
February  1, 1948.  and  expires  January 
31.  1998. 

The  project  is  located  on  the 
Wisconsin  River  in  Adams.  Juneau  and 
Wood  Counties.  Wisconsin.  The 
principal  works  of  the  Petenwell/Castle 
Rock  Project  include  all  of  the  dams, 
reservoirs  powerhouses,  substations  and 
appurtenant  facilities  associated  with 
the  following  two  developments: 
Petenwell  with  an  installed  capacity  of 
20,000  kW  and  Castle  Rock  with  an 
installed  capacity  of  15,000  kW  for  a 
total  installed  capacity  of  35.000  kW. 

Pursuant  to  18  CFR  16.7.  the  ficensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  610  High  Street.  Wisconsin 
Rapids,  WI  54494. 

Pursuant  to  18  CFR  16.8,  16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 


All  applications  for  hcense  for  this 
project  must  be  filed  by  January  31. 
1996. 

Lois  0.  CasheU. 

Secretary. 

[FR  Doc  93-11276  Filed  5-11-^3;  8:45  am) 

BILUNQ  COOE  eMT-OI-H 

Office  of  Arms  Control  and 
Nonproliferation  Policy 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Austria 
concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer  RTD/AT(EU)-68. 
for  the  transfer  of  unirradiated  fission 
chambers  and  one  tube  containing 
approximately  12  grams  of  uranium 
enriched  to  93  percent  in  the  isotope 
uranium-235  and  3  milligrams  of 
plutonium-239  from  the  Federal 
Republic  of  Germany  to  the 
Atominstitut  der  Osterreichischen 
Universitaten.  Vienna.  Austria  for 
research  purposes. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  vriW  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

issued  in  Washington.  DC.  on  May  6. 1993. 

Edward  T.  Fei. 

Acting  Director.  Office  ofNonproliferatJoa 
Policy. 

[FR  Doc.  93-11260  Filed  5-11-93;  8:45  am] 

BUXINQ  COOEMIO-Ot-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
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ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbiu^ement  of  $302,541.89  (plus 
accrued  interest)  that  Whitaker  Oil 
Company  remitted  to  the  DOE  pursuant 
to  an  Agreed  Judgement  entered  into  by 
the  DOE  and  Whitaker,  The  OHA  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE's  special  refund  procedures,  10 
CFR  part  205,  subpart  V. 
DATES  AND  ADDRESSES:  Applications  for 
refund  must  be  filed  in  duplicate, 
addressed  to  "Whitaker  Special  Refund 
Proceeding,"  and  sent  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585. 

Applications  should  display  a 
prominent  reference  to  Case  Number 
LEF-0052  and  be  postmarked  no  later 
than  August  10, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director. 
Stacy  Crowell,  Staff  Analyst,  Office  of 
Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2860 
(Dugan);  (202)  586-4921  (Crowell). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  monies  that  have  been 
remitted  by  Whitaker  Oil  Company  to 
the  DOE  to  settle  possible  pricing 
violations  with  respect  to  its  sales  of 
diesel  fuel,  kerosene,  toluene,  and 
xylene.  The  DOE  is  currently  holding 
$302,541.89  in  an  interest-bearing 
escrow  account  pending  distribution. 

The  OHA  has  determined  to  distribute 
these  funds  in  two  stages.  In  the  first 
stage,  we  will  accept  claims  from  those 
injured  as  a  result  of  Whitaker's  alleged 
overcharges.  The  specific  requirements 
which  an  applicant  must  meet  in  order 
to  receive  a  refund  are  set  out  in  section 
rv  of  the  Decision.  A  claimant  who 
meets  these  specific  requirements  will 
be  eligible  to  receive  a  refund  based  on 
the  number  of  gallons  of  diesel  fuel, 
kerosene,  and  toluene  which  it 
purchased  from  Whitaker  during  the 
period  from  November  1973  through 
March  1974  and  its  xylene  purchases 
from  November  1973  through  January 
1974. 

If  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  will  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 


Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07. 

Apphcations  for  Refund  must  be 
postmarked  no  later  than  90  days  after 
pubHcation  of  this  Decision  and  Order 
in  the  Federal  Register.  Instructions  for 
the  completion  of  refund  applications 
are  set  forth  in  the  Decision  that 
immediately  follows  this  notice. 
Applications  should  be  sent  to  the 
address  listed  at  the  beginning  of  this 
notice. 

All  submissions,  except  those 
containing  confidential  information, 
will  be  made  available  for  public 
inspection  between  the  hours  of  1  p.m. 
and  5  p.m.,  Monday  through  Friday, 
except  federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

Dated:  May  6. 1993. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Enei;gy 

Special  Refund  Procedures 

Name  of  Firm:  Whitaker  Oil  Company 
Date  of  Filing:  October  1, 1992 
Case  Number:  LEF-0052 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  part  205,  subpart  V.  the 
Economic  Regulatory  Administration  (ERA) 
of  the  DOE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings  and 
Appeals  (OHA)  on  October  1, 1992.  The 
petition  requests  that  OHA  formulate  and 
implement  procedures  for  the  distribution  of 
funds  received  pursuant  to  an  Agreed 
Judgment  entered  into  by  DOE  and  Whitaker 
Oil  Company  of  Atlanta,  Georgia  (Whitaker). 

I.  Background 

Whitaker  was  a  "reseller-retailer"  as 
defined  in  6  CFR  150.352  and  10  CFR  212.31. 
Accordingly,  during  the  period  from  August 
1973  to  January  28. 1981,  Whitaker  was 
subject  to  the  Mandatory  Petroleum  Price 
Regulations,  10  CFR  part  212,  subpart  F,  and 
antecedent  regulations  at  6  CFR  part  150, 
subpart  L.  As  a  result  of  an  ERA  audit,  the 
ERA  alleged  that  Whitaker  violated  the  price 
regulations  in  sales  of  motor  gasoline,  diesel 
fuel,  kerosene,  toluene,  and  xylene  during  a 
five  month  period  from  November  1973 
through  March  1974  (the  audit  period).  The 
auditors  determined  that,  during  this  period, 
the  firm  made  sales  at  prices  in  excess  of  the 
maximum  lawful  selling  price  (MLSP) 
permitted  by  the  price  regulations. 
Consequently,  the  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  Whitaker  on 
February  24, 1982,  alleging  pricing  violations 
in  the  sales  of  motor  gasoline,  diesel  fuel, 
kerosene,  toluene,  and  xylene.  After 
considering  the  firm's  Statement  of 
Objections  to  the  PRO,  the  DOE  issued  a  final 


Remedial  Order  on  April  10, 1985.  Whitaker 
Oil  Co..  13  DOE  1 83,004,  affd.  31  FERC 
1 61,292  (1985).  In  the  Remedial  Order,  the 
DOE  modified  the  PRO  to  take  account  of 
retroactive  exception  relief  which  Whitaker 
received  with  regard  to  its  motor  gasoline 
sales.  See  Whitaker  Oil  Co.,  12  DOE  1 81,024 
(1985).  The  Remedial  Order  further  reduced 
the  alleged  overcharges  in  accordance  with 
the  ERA'S  position  that  the  equal  application 
rule  should  not  be  appUed  to  audits 
occurring  before  September  1, 1974,  and  also 
found  that  Whitaker  could  not  be  liable  for 
alleged  overcharges  attributable  to  the  sale  of 
xylene  during  the  months  of  February  and 
March  1974. 

On  February  25, 1990,  an  Agreed  Judgment 
was  entered  in  the  U.S.  District  Court  for  the 
Northern  District  of  Georgia  with  respect  to 
the  Remedial  Order  issued  to  Whitaker  by  the 
DOE.  This  Judgment  settled  all  claims  and 
liabilities  concerning  Whitaker's  compliance 
with  the  Federal  petroleum  price  and 
allocation  regulations  governing  the 
marketing  of  petroleum  products  during  the 
period  August  18, 1973  to  January  28, 1981. 
Specifically,  Whitaker  agreed  to  remit 
$280,000,  plus  interest,  to  the  DOE  for 
deposit  in  an  interest  bearing  escrow 
account.  Whitaker  has  remitted  $302,541.89 
to  the  DOE  in  full  satisfaction  of  that 
agreement.  In  addition,  as  of  March  31, 1993, 
$22,887.29  in  interest  had  accrued  on  the 
amount  paid  by  Whitaker. 

n.  Jurisdiction 

The  procedural  regulations  of  the  DOE  set 
forth  general  guidelines  by  which  the  Office 
of  Hearings  and  Appeals  may  formulate  and 
implement  a  plan  of  distribution  for  funds 
received  as  a  result  of  an  enforcement 
proceeding.  10  CFR  part  205,  subpart  V.  It  is 
the  DOE  policy  to  use  the  subpart  V  process 
to  distribute  such  funds.  For  a  more  detailed 
discussion  of  subpart  V  and  the  authority  of 
the  Office  of  Hearings  and  Appeals  to  fashion 
procedures  to  distribute  refunds  obtained  as 
part  of  settlement  agreements,  see  Office  of 
Enforcement.  9  DOE  1 82,553  (1982);  Office 
of  Enforcement.  9  DOE  H  82,508  (1981); 
Office  of  Enforcement,  8  DOE  i  82,597  (1981) 
[Vickers).  After  reviewing  the  record  in  the 
present  case,  we  have  concluded  that  a 
subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  Whitaker 
settlement  fund.  In  this  Decision  and  Order, 
we  will  adopt  final  refund  procedures,  set 
forth  the  items  that  must  be  included  in  a 
refund  application,  and  list  in  the  Appendix 
potential  claimants  who  were  identified  in 
the  ERA  audit  files. 

ni.  Refund  Procedures 

On  February  10, 1993,  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  Whitaker  settlement  fund.  That 
PD&O  was  published  in  the  Federal  Register 
and  a  30-day  period  was  provided  for  the 
submission  of  comments  regarding  our 
proposed  refund  plan.  See  58  FR  14392 
(March  17, 1993).  More  than  30  days  have 
elapsed  and  the  OHA  has  received  no 
comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Whitaker  settlement  fund.  Consequently,  the 
procedures  will  be  adopted  as  proposed. 
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A.  Befund  Claimants 

Insofar  as  possible,  the  settlement  fund 
should  be  distributed  to  those  customers  of 
Whitaker  who  were  injured  by  the  alleged 
overcharges.  Those  Whitaker  customers  who 
purchased  products  covered  by  the  Remedial 
Order  during  the  ERA  audit  period  are  the 
purchasers  we  have  identified  as  those  most 
likely  to  have  been  injured.  In  this  case,  the 
ERA  audit  files  specifically  identify 
Whitaker's  customers  by  name  and  record  the 
amounts  of  products  purchased  by  each 
customer.  They  do  not,  however,  contain 
sufficient  data  which  would  indicate  the 
dollar  amount  of  the  alleged  overcharges  paid 
by  individual  customers  of  each  of  the 
products.  We  are  thus  able  to  use  the 
information  contained  in  the  audit  files  for 
guidance  as  to  the  identity  of  Whitaker's 
customers  and  the  volumes  of  product  they 
purchased,  but  are  unable  to  apportion  the 
settlement  fund  based  on  the  specific 
overcharges  incurred  by  each  customer  as  we 
have  done  in  some  prior  refund  proceedings. 
See.  eg,  Howard  Oil  Co.,  15  DOE  %  85,072 
(1986).  Consequently,  we  will  use  the 
volumetric  approach  described  below  as  the 
mechanism  for  determining  refund  amounts. 
A  list  of  the  customers  named  in  the  audit 
files  is  set  forth  in  the  Appendix  to  this 
Decision  and  Order.  We  will  accept  refund 
applications  from  customers  who  can 
document  their  monthly  purchases  of  diesel 
fuel,  kerosene,  and/or  toluene  from  Whitaker 
during  the  period  from  November  1973 
through  March  1974.  Purchasers  of  xylene 
may  apply  for  refunds  based  on  their  records 
of  monthly  purchases  from  Whitaker  during 
the  period  from  November  1973  through 
January  1974.  If  an  applicant  does  not  have 
records  to  establish  a  specific  gallonage 
claim,  it  may  elect  to  rely  on  information  in 
the  ERA  audit  files  regarding  its  level  of 
purchases,  if  such  information  exists  for  the 
firm.' 

1.  Showing  of  Injury 

As  in  prior  refund  proceedings,  we  will 
require  claimants  who  were  resellers 
(including  retailers  and  refiners)  of  refined 
petroleum  products  purchased  from 
Whitaker  to  demonstrate  that  during  the 
audit  period  they  would  have  maintained 
their  prices  for  the  petroleum  products  at  the 
same  level  had  the  alleged  overcharges  not 
occurred.  While  there  are  a  variety  of  ways 
to  make  this  showing,  a  reseller  should 
generally  demonstrate  that,  at  the  time  it 
purchased  the  product  from  Whitaker, 
market  conditions  would  not  permit  it  to 
increase  its  prices  to  pass  through  to  its 
customers  the  additional  costs  associated 
with  the  alleged  overcharges.  See  Atlantic 
Richfield  Co/Odessa  L.P.G.  Transport  21 
DOE  ?  85.384<1991);  Gulf  Oil  Corp./ 
Anderson  &  Watkins,  Inc.  21  DOE  ^  85,380 
(1991).  In  addition,  the  reseller  will  be 
required  to  show  that  it  had  a  "bank"  of 
unrecovered  costs  in  order  to  demonstrate 


'  Wa  recognize  that  other  parties  not  identified  by 
the  ERA  audit  may  be  entitled  to  a  portion  of  the 
settlenaent  fund.  Such  claimants  will  bo  required  to 
submit  documentation  which  establishes  that  they 
purchased  diesel  fuel,  kerosene,  toluene  and/or 
xylene  from  Whitaker  during  the  period  covered  by 
the  audit  and  the  volume  of  those  purchases. 


that  it  did  not  recover  the  increased  costs 
associated  with  the  alleged  overcharges  by 
increasing  its  ovra  prices.  The  maintenance 
of  a  bank  does  not,  however,  automatically 
establish  injury.  See  Tenneco  Oil  Co./ 
Chevron  U.S.A.,  Inc.,  10  DOE  ^  85,014 
(1982). 

2.  Small  Claims  Presumption 
We  will  adopt  the  small  claims 

presumption  of  injury  which  was  detailed  in 
the  PD&O.  We  recognize  that  making  a 
detailed  showing  of  injury  may  be  too 
complicated  and  burdensome  for  resellers 
who  purchased  relatively  small  amounts  of 
Whitaker  petroleum  products.  For  example, 
such  firms  may  have  limited  accounting  and 
data-retrieval  capabilities  and  therefore  may 
be  unable  to  produce  the  records  necessary 
to  prove  the  existence  of  banks  of 
unrecovered  costs,  or  that  they  did  not  pass 
on  the  alleged  overcharges  to  their  own 
customers.  We  also  are  concerned  that  the 
cost  to  the  applicant  and  to  the  government 
of  compiling  and  analyzing  information 
sufficient  to  make  a  detailed  showing  of 
injury  not  exceed  the  amount  of  the  refund 
to  be  gained.  In  the  past  we  have  adopted  a 
small  claims  presumption  to  assure  that  the 
costs  of  filing  and  processing  a  refund 
application  do  not  exceed  the  benefits.  See. 
e.g.,  Marion  Corp.,  12  DOE  %  85,014  (1984) 
[Marion].  Therefore,  any  reseller  claiming  a 
refund  of  $10,000  or  less  need  only 
document  its  purchase  volimies  rather  than 
make  a  detailed  showing  of  injury  in  order 
to  be  eligible  to  receive  a  refund.  See  Texaco 
Inc.,  20  DOE  H  85.147  (1990). 

3.  Medium-Range  Refiner,  Reseller  and 
Retailer  Claimants 

In  the  PD&O  we  proposed  that  in  lieu  of 
making  a  detailed  showing  of  injury  a  reseller 
claimant  whose  allocable  share  exceeds 
510,000  may  elect  to  receive  as  its  refimd 
either  $10,000  or  40  percent  of  its  allocable 
share  up  to  $50,000.  whichever  is  larger.' 
The  use  of  this  medium-range  presumption 
of  injury  reflects  our  conviction  that  these 
larger  claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of  the 
alleged  overcharges.  In  some  prior  special 
refund  proceedings,  we  have  performed 
detailed  economic  analyses  in  order  to 
determine  product-specific  level  of  injury. 
See,  eg..  Getty  Oil  Co..  15  DOE  ^  85,064 
(1986).  However,  in  Gulf  Oil  Corp..  16  DOE 
H  85,381  (1987),  we  determined  that  based 
upon  the  available  data,  it  was  accurate  and 
more  efficient  to  adopt  a  single  presumptive 
level  of  injury  of  40  percent  for  all  medium- 
range  claimants,  regardless  of  the  refined 
product  that  they  purchased,  based  upon  the 
results  of  our  analyses  in  prior  proceedings. 
We  believe  that  approach  generally  to  be 
sound,  and  we  will  adopt  a  40  percent- 
presumptive  level  of  injury  for  all  medium- 
range  claimants  in  this  proceeding. 
Consequently,  an  applicant  in  this  group  will 
only  be  required  to  provide  documentation  of 
its  purchase  volumes  of  the  specified 


Whitaker  petroleum  products  during  the 
refund  period  in  order  to  be  eligible  to 
receive  a  refund  of  $10,000  or  40  percent  of 
its  total  allocable  share,  up  to  $50,000, 
whichever  is  greater.' 

4.  End-users 

We  will  also  adopt  the  presumption  that 
end-users  or  ultimate  consumers  whose 
businesses  are  unrelated  to  the  petroleum 
industry  were  injured  by  the  alleged 
overcharges  covered  by  the  Agreed  Judgment. 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group  were 
generally  not  subject  to  price  controls  during 
the  audit  period,  and  were  not  required  to 
keep  records  which  justified  selling  price 
increases  by  reference  to  cost  increases.  See, 
e.g..  Mariom  Thornton  Oil  Corp..  12  DOE  \ 
85.112  (1984).  For  these  reasons,  an  analysis 
of  the  impact  of  the  increased  cost  of 
petroleum  products  on  the  final  prices  of 
non-petroleum  goods  and  services  would  be 
beyond  the  scope  of  this  special  refund 
proceeding.  See  Office  of  Enforcement.  10 
DOE  1  85.072  (1983);  see  also  Texas  Oil  & 
Gas  Corp..  12  DOE  %  85.069  at  88,209  (1984). 
Therefore,  end-users  of  Whitaker  petroleum 
products  need  only  document  their  purchase 
volumes  to  make  a  sufficient  showing  that 
they  were  injured  by  the  alleged 
overcharges.* 

5.  Regulated  Firms  and  Cooperatives 
We  have  determined  that,  in  order  to 

receive  a  full  volumetric  refund,  a  claimant 
whose  prices  for  goods  and  services  are 
regulated  by  a  governmental  agency,  e.g..  a 
public  utility,  or  by  terms  of  a  cooperative 
agreement,  needs  only  to  submit 
documentation  of  pim:hases  used  by  itself  or, 
in  the  case  of  a  cooperative,  sold  to  its 
members.  However,  a  regulated  firm  or  a 
cooperative  whose  allocable  share  is  greater 
than  $10,000  will  also  be  required  to  certify 
that  it  will  pass  any  refund  received  through 


'  Based  on  the  volumetric  refund  level  established 
in  Part  III  B.  claimants  who  purchased  more  than 
161.812  galloiu  of  Whitaker  refined  petroleum 
products  during  the  audit  period  (medium-range 
claimants)  may  elect  to  utilize  this  presumption. 


'  A  claimant  who  attempts  to  make  a  deUiled 
showing  of  injury  in  order  to  obtain  100  percent  of 
its  allocable  share  but.  instead,  provides  evidence 
that  leads  us  to  conclude  that  it  passed  through  all 
of  the  alleged  overcharges  or  is  eligible  for  a  refund 
of  less  than  the  medium-range  presumption-level 
refund,  will  receive  a  refund  which  reflects  the 
level  of  injury  established  in  its  Application.  No 
refund  will  be  approved  if  its  submission  indicates 
that  it  was  not  injured  as  a  result  of  its  purchases 
from  Whitaker.  See  Exxon  Corp.,  17  DOE  1  85.590 
at  89.150  n  10  (1988). 

'It  is  apparent  from  the  audit  files  that  some  of 
Whitaker's  customers  were  firms  which  were 
regulated  under  the  Mandatory  Petcoleum  Price 
Regulations  but  may  have  used  the  products  as  end- 
users  in  affiliated  operations,  such  as  petrochemical 
plants.  The  OHA  has  determined  that  a  firm  owned 
by  an  oil  company  can  be  considered  an  end-user 
if  its  business  activities  are  unrelated  to  (he 
peUoleum  industry.  See  Gulf  Oil  Corp  /Ashland 
Oil.  Inc..  20  DOE  1  85.214  (1990):  see  also  Gulf  Oil 
Corp/Kerr-McGee  Corp..  13  DOE  1  85.204  (1984). 
However,  if  such  a  firm  applies  for  a  refund  as  both 
a  reseller  and  an  end-user  and  its  total  allocable 
share  exceeds  S10,000,  it  caiuiot  take  advantage  of 
tx>th  the  medium-range  presumption  and  the  end- 
user  presumpbon.  See  Texaco  Inc./Union  Texas 
Petroleum  Corp.,  21  DOE  1  85.412  (1991)  Instead, 
its  refund  will  be  t>ased  upon  the  presumption  that 
affords  It  the  higher  refund  (medium-range 
presumption  for  ail  gallons  ot  end-user 
presumption  for  only  end-use  gallons). 
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to  its  customers  or  member-customers  on  a 
dollar-for-dollar  basis  without  any  deduction, 
provide  us  with  a  full  explanation  of  how  it 
plans  to  accomplish  the  restitution,  and 
certify  that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of  the 
receipt  of  the  refund.  See  Dorchester  Gas 
Corp..  14  DOE  1  85,240  at  88.451  (1986).  This 
requirement  is  based  upon  the  presumption 
that,  with  respect  to  a  regulated  firm,  any 
overcharges  would  have  been  routinely 
passed  through  to  its  customers.  Similarly, 
any  refunds  received  should  be  passed 
through  to  its  customers.  With  respect  to  a 
cooperative,  in  general,  the  cooperative 
agreements  which  control  prices  would 
ensure  that  the  alleged  overcharges,  and 
similarly  refunds,  would  be  passed  through 
to  its  member-customers.  Accordingly,  these 
firms  will  not  be  required  to  make  a  detailed 
demonstration  of  injury. 

6.  Spot  Purchasers 

We  have  adopted  a  rebuttable  presumption 
that  resellers  which  made  only  spot 
purchases  of  Whitaker  petroleum  products 
suffered  no  injury.  Spot  purchasers  tend  to 
have  considerable  discretion  in  where  and 
when  to  make  purchases  and  therefore  would 
not  have  made  spot  purchases  of  Whitaker's 
product  at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of  the 
alleged  overcharges  to  their  own  customers. 
See  Vickers.  8  DOE  at  85,396-97. 
Accordingly,  any  reseller  claimant  who  was 
a  spot  purchaser  must  submit  evidence  to 
rebut  the  spot  purchaser  presumption  and 
establish  the  extent  to  which  it  was  injured 
by  the  spot  purchase(s).  See  Saber  Energy. 
Inc./Mobil  Oil  Corp..  14  DOE  1  85,170  (1986). 

7.  $15  Minimum 

We  have  also  established  a  minimum 
amount  of  $15  for  refund  claims.  We  have 
found  through  our  experience  in  prior  refund 
cases  that  the  cost  of  processing  claims  in 
which  refunds  are  sought  for  amounts  less 
than  S15  outweighs  the  benefits  of  restitution 
in  those  situations.  See  Uban  Oil  Co.,  9  DOE 
1 82.541  (1982):  see  also  10  CFR  205.286(b). 

B.  Calculatioit  of  Refund  Amounts 

As  stated  above,  the  ERA  audit  files 
document  Whitaker's  customers'  names  and 
gallons  of  product  purchased.  The  data  are 
not  specific  enough  to  permit  us  to  apportion 
the  settlement  fund  based  on  the  overcharges 
experienced  by  each  customer.  Therefore,  we 
will  use  a  volumetric  refund  methodology  to 
distribute  the  settlement  fund  in  this 
proceeding.  The  volumetric  refund 
presumption  assumes  that  the  alleged 
overcharges  by  a  firm  were  spread  equally 
over  all  gallons  of  product  marketed  by  that 
firm.  In  the  absence  of  better  information, 
this  assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased  costs 
on  a  firm-wide  basis  in  determining  its 
prices.  This  presumption  is  rebuttable, 
however.  A  claimant  which  believes  that  it 
suffered  a  disproportionate  share  of  the 
alleged  overcharges  may  submit  evidence 
proving  this  claim  in  order  to  receive  a  larger 


refund.  See  Amtel.  Inc./Whitco.  Inc..  19  DOE 
135,319(1989).' 

Under  the  volumetric  methodology  we  will 
employ,  a  claimant  will  be  eligible  to  receive 
a  refund  equal  to  the  number  of  gallons  of 
diesel  fuel,  kerosene,  toluene  and/or  xylene 
purchased  from  Whitaker  during  the  months 
specified  for  each  of  those  products  in  Part 
III  A  of  this  Decision,  multiplied  by  the 
volumetric  factor.  The  volumetric  factor  in 
this  case  equals  S0.0618  per  gallon.'  In 
addition,  successful  claimants  will  receive  a 
proportionate  share  of  the  accrued  interest. 

IV.  Refund  Application  Requirements 

To  apply  for  a  refund  from  the  Whitaker 
settlement  fimd,  a  claimant  should  submit  an 
Application  for  Refund  containing  all  of  the 
following  information: 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  number,'  a  statement 
indicating  whether  the  claimant  is  an 
individual,  corporation,  partnership,  sole 
proprietorship,  or  other  business  entity,  the 
name,  title,  and  telephone  number  of  a 
person  to  contact  for  any  additional 
information,  and  the  name  and  address  of  the 
person  or  firm  who  should  receive  any 
refund  check.  If  the  applicant  operated  under 
more  than  one  name  or  under  a  different 
name  during  the  price  control  period,  the 
applicant  should  specify  these  names. 

(2)  The  applicant's  use  of  the  product  it 
purchased  from  Whitaker:  e.g.,  consumer 
(end-user),  reseller  (including  retailer  or 
refiner),  cooperative,  or  public  utility; 

(3)  A  monthly  purchase  schedule  covering 
the  period  November  1973  through  March 
1974  for  oiesel  fuel,  kerosene,  and  toluene 
and  from  November  1973  through  January 
1974  for  xylene.  The  applicant  should 
specify  the  source  of  this  gallonage 
information.  In  calculating  its  purchase 
volumes,  an  applicant  should  use  actual 
records  from  the  refund  period,  if  available. 
If  these  records  are  not  available,  the 


'  In  computing  the  appropriate  refund  in  such  a 
case,  we  will  prorate  the  alleged  overcharge  amount 
by  the  ratio  of  the  Whitaker  settlement  amount  to 
the  aggregate  overcharge  amount  determined  by  the 
Whitaker  Remedial  Order.  See  Amtel,  Inc./Whilco. 
Inc..  19  DOE  at  80,596. 

'  The  volumetric  iactor  in  the  present  case  is 
computed  by  dividing  the  settlement  amount 
($302,541.89)  by  the  4,895.449  gallons  of  diesel 
fuel,  kerosene,  toluene,  and  xylene  which  the  ERA 
audit  files  indicate  Whitaker  sold  during  the 
months  of  the  refund  period. 

'  Under  the  Privacy  Act  of  1974,  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number,  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  CFR  Part  205,  Subpart  V. 
The  information  may  be  shared  vrith  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  law  enforcement  agencies  when 
they  are  investigating  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
confidentiality,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals. 


applicant  may  elect  to  rely  on  the  gallonage 
information  contained  in  the  ERA  audit  files, 
if  such  information  exists. 

(4)  If  the  applicant  is  a  regulated  utility  or 
a  cooperative  whose  allocable  share  exceeds 
S10,000,  a  certification  that  it  will  pass  on 
the  entirety  of  any  refund  received  to  its 
customers,  will  notify  its  state  utility 
commission,  other  regulatory  agency,  or 
membership  body  of  the  receipt  of  any 
refund,  and  a  brief  description  as  to  how  the 
refund  will  be  passed  along; 

(5)  A  statement  as  to  whether  the  applicant 
or  a  related  firm  has  filed,  or  has  authorized 
any  individual  to  file  on  its  behalf,  any  other 
application  in  the  Whitaker  refund 
proceeding.  If  so,  an  explanation  of  the 
circumstances  of  the  other  filing  or 
authorization  should  be  submitted; 

(6)  A  statement  as  to  whether  the  applicant 
is  or  was  affiliated  with  Whitaker.  If  the 
applicant  is  or  was  in  any  way  affiliated  with 
Whitaker,  it  should  explain  this  affiliation, 
including  the  time  period  in  which  it  was 
affiliated.  If  the  applicant  was  not  affiliated 
with  Whitaker,  the  applicant  should  submit 
a  statement  to  that  effect.* 

(7)  A  statement  as  to  whether  the 
ownership  of  the  applicant's  firm  changed 
during  or  since  the  refund  period.  If  an 
ownership  change  occurred,  the  applicant 
should  list  the  names,  addresses,  and 
telephone  numbers  of  any  prior  or 
subsequent  owners.  The  applicant  should 
also  provide  copies  of  any  relevant  Purchase 
and  Sale  Agreements,  if  available.  If  such 
written  documents  are  not  available,  the 
applicant  should  submit  a  description  of  the 
ownership  change,  including  the  year  of  the 
sale  and  the  type  of  sale  (e.g.,  sale  of 
corporate  stock,  sale  of  company  assets); 

(8)  A  statement  as  to  whether  the  applicant 
has  ever  been  a  party  in  a  DOE  enforcement 
action  or  a  private  Section  210  action.  If  so, 
an  explanation  of  the  case  and  copies  of 
relevant  documents  should  also  be  provided; 

(9)  The  following  statement  signed  by  the 
individual  applicant  or  a  res{>onsible  official 
of  the  firm  filing  the  refund  application:' 

I  swear  (or  affirm)  that  the  information    • 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  U.S.C.  §  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure,  i  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 


•The  Temporary  Emergency  Court  of  Appeals  has 
recently  held  that  subsidiaries  and  affiliates  of  a 
firm  that  has  settled  with  the  DOE  are  not  entitled 
to  a  share  of  the  settlement  funds  since  such  a 
refund  would  unjustly  enrich  the  settlement  firm. 
Propane  Industrial,  Inc.  v.  DOE,  3  Fed.  Energy 
Guidelines  1  26,674  (Temp.  Emer.  Ct.  App  1993). 
See  also  Good  Hope  Hefineries/Transamerican 

Natural  Cos  Corp^  23  DOE  1 ,  RF339-13 

(March  5. 1993). 

*  The  statement  must  be  dated  on  or  after  the  date 
of  this  Decision  and  Order.  Any  application  signed 
and  dated  before  the  date  of  this  Decision  will  be 
summarily  dismissed. 


JMI 
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All  applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Whitaker 
Special  Refund  Proceeding,  Case  No.  LEF- 
0052."  Each  applicant  must  submit  an 
original  and  one  copy  of  the  application.  If 
the  applicant  believes  that  any  of  the 
information  in  its  application  is  confidential 
and  does  not  wish  for  this  information  to  be 
publicly  disclosed,  it  must  submit  an  original 
application,  clearly  designated 
"confidential,"  containing  the  confidential 
information,  and  two  copies  of  the 
application  with  the  confidential  information 
deleted.  All  refund  applications  should  be 
postmarked  nd  later  than  90  days  from  the 
date  this  Decision  and  Order  is  published  in 
the  Federal  Register.  All  refund  applications 
should  be  sent  to:  Whitaker  Special  Refund 
Proceeding,  Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000  Independence 
Ave..  SW.,  Washington,  DC  20585. 

In  those  cases  where  applications  are  filed 
by  representatives,  e.g.,  filing  services  or 
attorneys,  we  may  request  information  from 
the  representative  regarding  its  solicitation 
practices  and  materials  and  the  procedures  it 
uses.  Furthermore,  each  representative  that 
requests  that  it  be  a  payee  of  a  refund  check 
must  file  with  the  OHA  if  it  has  not  already 
done  so  a  statement  certifying  that  it 
maintains  a  separate  escrow  account  at  a 
bank  or  other  financial  institution  for  the 
deposit  of  all  refunds  received  on  behalf  of 
applicants,  and  that  its  normal  business 
practice  is  to  deposit  all  Subpart  V  refund 
checks  in  that  account  within  two  business 
days  of  receipt  and  to  disburse  refunds  to 
applicants  within  30  calendar  days 
thereafter.  Unless  such  certification  is 
received  by  the  OHA,  all  refund  checks 
approved  will  be  made  payable  solely  to  the 
applicant.  Representatives  who  have  not 
previously  submitted  an  escrow  account 
certification  form  to  the  OHA  may  obtain  a 
copy  of  the  appropriate  form  by  contacting: 
Marcia  B.  Carlson.  HG-13,  Chief,  Docket  & 
Publications  Division,  Office  of  Hearings  and 
Appeals.  Department  of  Energy,  Washington 
D.C  20585. 

V.  Distribution  of  Funds  Remaining  After 
First  Stage 

Any  funds  that  remain  after  all  first  stage 
claims  have  been  decided  shall  be  distributed 
in  accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15  U.S.C. 
4501-07.  PODRA  requires  that  the  Secretary 
of  Energy  determine  annually  the  amount  of 
oil  overcharge  funds  that  will  not  be  required 
to  refund  monies  to  injured  parties  in 
Subpart  V  proceedings  and  make  those  funds 
available  to  state  governments  for  use  in  four 
energy  conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to  the 
OHA.  and  any  funds  in  the  Whitaker 
settlement  fund  that  the  OHA  determines 
will  not  be  needed  to  effect  direct  restitution 
to  injured  customers  will  be  distributed  in 
accordance  with  the  provisions  of  PODRA. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by 
Whitaker  Oil  Company  pursuant  to  the 
Agreed  Judgment  dated  Febraary  25. 1990 
may  now  be  filed. 


(2)  All  applications  for  Refund  must  be 
postmarked  no  later  than  90  days  after 
publication  of  this  Decision  and  Order  in  the 
Federal  Register. 

Dated:  May  6, 1993. 
George  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 

Appendix— Whitaker  Oil  Company 
Customer  List 

A.B.C.  Co.(Atlanta)* 

Acousti 

Allis  Chalmers* 

AM  Synthetic* 

AMCO  Transm  Service 

American  Can  Co.  * 

Anchor  Continental* 

Anderson  McGriff* 

Andrew  Brown 

Ansley  Golf  Course 

Arimec  Chemical 

Ashland  Chemical* 

Athens  Oil  Co.* 

Atlanta  Boat  Works 

Atlanta  Country  Club 

Atlanta  Solvents 

Atlanta  Steel  Bldg. 

Atlanta  Store 

Auto  Man  Transmission 

Awnings.  Inc. 

Barber  Oil* 

Barron  Fabrications 

BASF  Wyandatte  Tucker* 

Bates  Hardware 

Beam  Oil  Co. 

Bellamy  Pros.  Cont* 

Bender  &  Thompson  Elec. 

Bibb  Co.* 

Branco  Inc.  (Canton) 

Brooks  Auto  Parts 

Brown  Steel  Contracting 

Brown  Transport* 

Cargill,  Inc.* 

Centre* 

Charter  International* 

Chem.  Manufacturing  Co. 

Chemical  Services 

Cities  Service  Co.* 

Clearwater  Finishing  Co. 

Coca  Cola* 

Coles  Auto  Transmission 

Consolidated  Aluminum* 

Continental  Can  Co.* 

Com  Bros.  Inc.* 

Grain  Oil  Co.* 

Crow  Pipe  &  Land  Mngt. 

Dewey  Almy 

Dick  Carp 

Dunlop  Sports  Division 

E.T.  Spell 

ECOL,  Inc.* 

Emory  Shell  Station 

Enterprises  Supply 

Ethyl  Corp.* 

EXXON* 

Fabrics  America  Corp. 

Fergueson  &  Son 

Firestone* 

Fitzgerald* 

Florida  Solvents* 

Ford  Motor  Co.* 

Fountain  Oil  Corp.* 

Freight  Del.  Serv. 

Frito  Lay* 

Fruit  Growers* 

G.M.  Assembly* 


Gate  City  Oil  Equip. 

General  Metal  Wheel 

General  Oil  Co.* 

General  Tire* 

Geneva  Metal  Wheel  Co. 

Georgia  Transports* 

Gibson  Homans 

Gillman  Paint  &  Varnish 

Glasgow  Indust. 

Glidden  Durkee 

Gold  Shield  Solvents 

GranitevilleCo.* 

Guardian  Chemical 

Guy  Hill 

Hamilton  Bros.  Mn^.* 

Hardwick  Chemical 

HaugabokOilCo.* 

Hayes  Auto  Serv. 

Highview  Nursing  Home 

Hill  Green 

Hills  Aircraft 

Hillview  Nursing  Home 

Huguley  Oil 

Inmont  Inc.* 

Industrial  Refining 

Intermodal  Serv. 

Jim  Wallace  Oil  Co. 

Lamar  Elliott 

Leaseway  of  Ga. 

Lithonia  Lighting* 

Lockheed* 

London  Iron  &  Metal 

LPS  Research  Lab* 

M&T  Chemical  Co.* 

M&J  Solvents 

Marco  Chemical 

Marietta  Transports 

Mark  Pope 
Mayo  Chemical* 

McKesson  Chemical* 
Mead,  Thiele,  Eigdahl 
Midsouth  Coatings* 
Milliron  Garage 
Mobil* 
Mobile 

Monroe  Auto* 
Nalco  Chemical* 
National  Cash  Register 
FficE  Contracting 
Pascoe  Steel  Corp. 
Phillip  Beamer* 
Pope  Assoc.  Inc.* 
Post  Brokerage  Co.  Tn 
PPG  Ind,* 

Pride  Terminals  Inc.* 
Print  Pack.  Inc. 
R.G.Hill  Co.* 
R.G.  Reynolds* 
Rayloc* 

Raymond  Cole  Auto 
RDI  Ind. 

Reeves  Bros.  Inc.* 
Reliance  Varnish  Ky. 
Rheem  Manfg* 
Rollins  Leasing* 
Sammy  Nelson* 
Sander's  Paint 
Schnee  Morehead  Chem. 
Selig  Chemical 
Seydell,  WooleyCo.* 
Shell  Chemical* 
Silencer  Air  Cond. 
Southeastern  Chemical 
Southeastern  Elevator 
Southeastern  Freight* 
Southeastern  Products 


28014 


Federal  Register  /  Vol.  58.  No.  90  /  Wednesday.  May  12,  1993  /  Notices 


Southern  Protective  Pro. 
Southern  Railway* 
Southern  Specialty 
Specialty  Construe. 
Spencer  Adams  Atlanta 
Stephenson  Chemical 
Styron  Products 
Summit  Oil* 
T.N.  Eastman  Co. 
Taylor  Supply  Co. 
Thermo  King  Corp. 
Thompson  Hayward* 
Three  States  Towing 
Thrift  Oil  Co.* 
Tilison  Homans 
Tri  Co.  Oil* 
United  Parcel  Serv.* 
Val  Chemical  Co. 
Valley  Wood 
W.R.  Meadows* 
Walker  Oil  Co./Fl* 
Wells  Oil  Co.* 
West  Chemical  Engineers 
Western  Electric  Corp.* 
Westinghouse  Electric* 
Westside  Service  Station* 
White  Roofing 
Winn  Dixie 
Wm  Armstrong  Paints 
Wm  Carter  Co. 
Wooley  Co. 
Zep  Manufacturing 

*Firms  for  whom  we  have  an  address  and 
will  send  a  copy  of  this  Decision  and  Order. 

[FR  Doc.  93-11258  Filed  5-11-93;  8:45  am} 

BILLING  CODE  StSO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00135;  FRL-4586-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
expedited  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  June  11, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer,  Environmental 
Protection  Agency,  Information  Pohcy 
Branch  (PM  223Y).  401  M  St.,  SW.. 
Washington,  DC  20460,  Telephone: 
(202) 260-2740. 
SUPPLEMENTARY  INFORMATION: 

The  ICR  abstracted  below  is  titled 
"Special  Data  Call-In  Notice  to  Certain 
Pesticide  Registrants  Requiring 


Replacement  of  Craven  Laboratory- 
Generated  Data  Previously  Submitted  in 
Support  of  Existing  Tolerances  or 
Registrations"  (EPA  No.  1642.01).  This 
ICR  is  for  a  new  collection  of 
information. 

I.  Abstract 

Notification  of  the  Information 
Collection 

The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (7  U.S.C.  136)  requires  EPA  to 
register  pesticides  for  distribution  and 
sale  within  the  United  States.  It  also 
requires  registrants  to  provide  EPA  with 
the  requisite  information  (data)  needed 
to  assess  whether  the  registration  of  a 
pesticide  would  cause  an  unreasonable 
adverse  effect  on  human  health  or  the 
environment.  EPA  has  a  continuing 
responsibility  to  assure  that  registrations 
do  not  cause  unreasonable  adverse 
effects  and  that  regulatory  actions  are 
based  on  accurate  and  reliable  data.  If 
the  Agency  at  any  time  needs  additional 
information  to  make  that  determination, 
the  Agency  imder  FIFRA  section 
(c)(2)(B)  may  require  that  registrants 
generate  and  supply  the  required 
information. 

EPA's  Office  of  Pesticide  Programs 
(OPP),  under  the  Assistant 
Administrator  for  Prevention,  Pesticides 
and  Toxic  Substances,  is  requiring  the 
submission  of  new  studies/data  to 
replace  certain  data  which  were 
generated  by  Craven  Laboratories  Inc. 
(Craven)  of  Austin,  Texas.  This  is 
necessary  because  the  integrity  of 
certain  data  generated  by  Craven  for 
pesticide  registrants  is  questionable 
following  allegations  of  wrongdoing  by 
the  laboratory.  Additionally,  12  former 
employees  of  Craven  have  admitted  that 
wrongdoing  occurred.  As  a  result. 
Craven  data  are  not  considered  by  the 
Agency  to  be  reliable  or  adequate  to 
support  continued  registration  or 
tolerance  levels  for  certain  pesticides 
which  are  founded  in  decisions  based 
upon  these  data.  A  criminal 
investigation  ensued  which  precludes 
EPA  from  revealing  details  of  some 
information  on  the  Craven  issue.  Since 
the  case  has  yet  to  go  to  trial,  the  full 
facts  have  not  yet  been  made  public  due 
to  restrictions  on  disclosure  of  grand 
jury  materials  and  to  preserve  the  rights 
of  the  defendants. 

OPP  will  issue  a  data  call-in  (DQ)  to 
obtain  the  necessary  data  under  the 
authority  of  FIFRA  section  3(c)(2)(B). 
This  review  request  has  been  expedited 
because  the  Agency  requires  these  data 
to  confirm  risk  assessments.  The 
imnecessary  continuance  of  a 
registration  or  tolerance  based  on  a 


flawed  assessment  of  risk  could  result  in 
serious  public  harm. 

This  information  collection  is  a 
follow-up  to  two  previous  Craven- 
related  voluntary  information 
collections.  The  first  was  a  letter  dated 
February  27, 1991,  sent  to  262 
registrants,  requesting  that  they  identify 
data  generated  by  Craven  and  submitted 
to  EPA.  EPA  reviewed  its  records  to 
identify  studies  which  included  Craven 
data  shortly  after  receiving  allegations 
that  some  data  produced  by  Craven  may 
be  falsified.  The  Agency  became  aware 
that  in  some  cases  Craven's 
contributions  were  not  clearly  identified 
in  the  studies.  Consequently,  as  part  of 
an  ongoing  enforcement  investigation, 
the  Agency  contacted  all  262  past 
submitters  of  the  kinds  of  data  that 
Craven  might  have  generated. 
Companies  which  had  never  relied  on 
Craven  data  were  asked  to  report  that 
fact  to  EPA.  Companies  that  had 
submitted  Craven  data  were  asked  to 
supply  information  which: 

1.  identified  every  study  submitted  to 
the  Agency  which  reflected  any  work 
done  by  Craven. 

2.  Identified  any  other  information  or 
data  found  or  gathered  by  the  submitter 
which  might  assist  the  Agency  to 
validate  regulatory  decisions  based  on 
Craven  data. 

3.  Identified  what  steps  the  company 
could  take  to  provide  new  data  if 
necessary. 

The  responses  were  analyzed  for 
completeness  and  veracity  and  a  data 
base  was  designed  to  store  them. 

The  second  was  a  letter  dated  June  20, 
1991,  sent  to  13  registrants  with  Craven- 
generated  data  requesting  that  they 
provide  appropriate  existing  alternate 
data  to  support  continuation  of 
established  tolerances  and  registrations. 
As  a  result  of  responses  to  the  first 
collection,  the  scope  was  narrowed  from 
262  to  13  registrants.  In  addition,  it 
became  clear  that  alternate  data  were 
available  in  certain  cases  and  that  these 
data  should  be  provided  to  the  Agency 
for  review. 

The  second  voluntary  information 
request  had  two  goals:  (1)  To  provide 
the  Agency  with  appropriate  existing 
alternate  data  to  determine  if  existing 
tolerances  and  registrations  affected  by 
Craven-generated  data  could  be 
continued  until  issues  surrounding  the 
validity  and  reliabiUty  of  these  data  are 
resolved  or  until  new  replacement  data 
could  be  generated  and  (2)  to  have  these 
existing  alternate  data  available  for  the 
pubUc.  Qualifying  alternate  data  were 
not  strictly  defined  in  the  information 
request  because  the  Agency  was  willing 
to  consider  any  type  of  rehable,  non- 
Craven  data  as  a  possible  alternative.  All 
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13  of  the  affected  registrants  (BASF. 
Cheminova,  Ciba,  DowElanco,  du  Pont, 
Hoechst  Celanese  Corp.  Miles, 
Monsanto,  Rhone  Poulenc.  Rohm  Haas, 
Sandoz.  Uniroyal  and  Valent  U.S.A. 
Corporation)  responded  and  if  alternate, 
non-Craven  data  were  available,  they 
were  submitted.  It  was  found  that 
alternate  data  were  available  for  a 
majority  of  the  affected  chemicals  and 
crop  sites.  As  a  result  of  the  reviews  of 
alternate  data,  the  scope  of  data  needed 
to  replace  Craven-generated  studies  hA 
been  reduced  and  is  well  defined. 

New  replacement  studies  are  needed 
in  cases  where  the  Craven  data  and 
existing  alternate  data  are  not  adequate 
to  support  existing  tolerances  and 
registrations.  The  alternate  data  have 
been  evaluated  for:  (1)  Adequacy  to 
provide  temporary  assurance  that 
tolerances  and  registrations  can 
continue  while  replacement  data  are 
being  generated  and;  (2)  adequacy  as 
replacement  data.  EPA  reviews  indicate 
that  alternate  data  are  sufficient  to 
temporarily  continue  tolerances  and 
registrations  while  replacement  data  are 
being  generated  where  needed.  A 
variety  of  alternate  data  types  were 
received  including  lists  of  foreign 
tolerances  based  on  non-Craven  data. 
Food  and  Drug  Administration  (FDA) 
and  California  Department  of  Food  and 
Agriculture  (CDFA)  monitoring  data 
(data  derived  from  sampling  foods  in 
channels  of  trade  for  pesticide  residues), 
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data  generated  at  other  laboratories  and 
split  sample  data  (residue  analyses 
redone  by  the  registrant  to  supplement 
the  Craven  conducted  portion).  For  the 
most  part,  data  generated  by  other 
laboratories  and  split  sample  data  are 
adequate  to  be  used  as  replacement  data 
where  submitted.  The  existence  of 
foreign  tolerances  and  monitoring  data 
generally  provide  interim  assurance  for 
the  temporary  continuation  of 
established  U.S.  tolerances  until  new 
data  can  be  generated.  Foreign 
tolerances  and  monitoring  data, 
however,  are  usually  not  sufficient  to  be 
used  as  replacement  data.  While  foreign 
studies  provide  a  good  indication  of 
residue  levels,  they  are  often  based  on 
use  patterns  and  rates  which  are  not 
representative  of  U.S.  labels  or 
agricultural  practices  and  for  that  reason 
would  not  fulfill  EPA  standards  for 
testing  or  registration.  FDA  and  CDFA 
monitoring  data  may  also  provide  good 
indications  of  pesticide  residues  in 
foods  in  channels  of  trade;  however, 
there  is  no  way  of  knowing  if  the 
monitoring  data  represent  the  use  rates 
and  pre-harvest  intervals  required  to  be 
tested  by  EPA  residue  chemistry 
protocol  for  establishing  tolerances.  In 
addition,  foreign  tolerance  levels  and 
residues  foimd  in  monitoring  programs 
may  not  be  representative  of  the 
geographic  areas  needed  to  fully  support 
the  U.S.  tolerance. 


The  Respondents  and  the  Information 
Requested 

EPA  received  Craven-generated  data 
for  43  pesticides  over  a  15-year  time 
span  starting  in  1976  and  ending  in 
1990.  After  reviewing  responses  to  the 
information  request  letter  for  existing 
alternate  data,  the  Agencj-  determined 
that  20  of  the  43  pesticides  have  Craven- 
generated  data  which  support 
established  tolerances  and/ or 
registrations  and  are  candidates  for  a 
DCI.  The  20  pesticides  which  are  DC! 
candidates  and  the  affected  registrants 
are  listed  in  Table  1.  The  Craven- 
generated  data  for  the  remaining  23 
pesticides  do  not  support  current 
regulatory  actions,  do  not  require 
replacement  data,  and  are  not 
candidates  for  a  DCI.  These  pesticides 
do  not  need  replacement  data  because 
they  either  have  adequate  non-Craven 
data,  have  pending  actions,  have 
registrations  which  have  been 
voluntarily  withdravra.  or  have  affected 
uses  withdrawn.  The  23  pesticides 
which  have  Craven-generated  data  but 
are  not  candidates  for  a  DCI  are  hsted 
in  Table  2. 

EPA  has  not  accepted  Craven- 
generated  data  to  support  any  pending 
tolerance  or  registration  requests  since 
the  allegations  against  Craven 
Laboratories  have  become  known. 


Table  1  .—Pesticides  with  Craven-Generated  Data  Which  Require  a  DCI  for  Replacement  Studies 


Pesticide 


Alachlor 

ClopyraJid 

Dicamba 

Dinocap 

Diquat 

Ethyl  parattiion 

Fenoxyprop-ettiy) 

Glyphosate 

Linuron 

MCPA 

MCPB 

Methamidophos 

Metolachlor 

Metribuzin 

Oxydemeton-methyl 

Oxyfluorfen 

PCN8 

Picloram 

Pronamide 

Selhoxydim 


N 


Affected  Registrants 


Monsanto  Agricultural  Company 

DowElanco 

Sandoz  Agro,  Inc. 

Rohm  &  Haas  Company 

Zeneca.  Inc.  (transfen^ed  from  Valent  U.S.A.) 

Cheminova  Agro  A/F 

Hoechst  Celanese  Cort 

Monsanto  Agricultural  Company 

E.I.  du  Pont  de  Nemours  and  Company.  Inc. 

Industry  MCPA  Taskforce 

Rhone-Poulenc  Ag  Company 

Miles  Inc. 

Ciba-Geigy  Corp. 

Miles  Inc. 

Miles  Inc. 

Rohm  &  Haas  Company 

Uniroyail  Chemical  Company,  Inc. 

DowElanco 

Rohm  &  Haas  Company 

BASF  Corp. 
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Table  2.— Pesticides  with  Craven- 
Generated  Data  which  Do  Not 
Require  a  DC!  for  Replacement 
Studies 


Pesticide 

Reason  CX^I  Not  Required 

2,4-0 

Adequate     non-Craven     data 

aval  labia 

Acetochlor 

Pending 

Acifluorfen 

Pending 

Anilazine 

Adequate     non-Craven     data 

available 

Butachlor 

Pending 

Chlordane 

Use  withdrawn  by  registrant 

aethodim 

Adequate     non-Craven     data 

available 

Cyfluthrin 

Adequate     non-Craven     data 

available 

Demeton 

Registration  withdrawn  by  reg- 

istrant 

Disulfoton 

Adequate     non-Craven     data 

available 

EBDOETU 

Adequate     non-Craven     data 

available 

Ethiozin 

Pending 

Fenamiphos 

Adequate     non-Craven     data 

available 

Fensul 

Registration  withdrawn  by  reg- 

fothion 

istrant 

Fluchloralin 

Registration  withdrawn  by  reg- 

istrant 

HeptachJor 

Use  wittidrawn  by  registrant 

Leptophos 

Registration  withdrawn  by  reg- 

istrant 

Methiocarb 

Use  withdrawn  by  registrant 

Myclobutanil 

Adequate     non-Craven     data 

available 

Oxamyl 

Pending 

Propactilor 

Adequate     non-Craven     data 

available 

Sulprofos 

Adequate     non-Craven     data 

adequate 

Triadimefon 

Uses  withdrawn  by  registrant 

Specific  replacement  data  needed  are 
for  residue  chemistry  studies, 
environmental  fate  studies  and  one 
occupational/  residential  exposure 
study.  The  guideline  numbers  and 
names  for  these  studies  as  listed  in  40 
CFR  part  158  are:  Guideline  171-4(k)  - 
Residue  Chemistry  Crop  Field  Trials; 
Guideline  171-4(1)  ~  Residue  Chemistry 
Processed  Food/Feed  Study;  Guideline 
171-4(e)  -  Residue  Chemistry  Storage 
Stability  Study;  Guideline  164-1  -  Soil 
Dissipation  Study,  GuideUne  164-2  ~ 
Aquatic  Dissipation  Study,  and 
Guideline  165-3  ~  Irrigated  Crop  Study. 
The  occupational/  residential  exposure 
replacement  study  is  for  a  Mixer/ 
Loader/Applicator  (M/L/A)  exposure 
study  which  is  not  specifically  listed  in 
40  CFR  part  158. 

The  Agency  estimates  that  293.4 
studies  will  be  needed  to  replace 
Craven-generated  data  (see  Table  3).  The 


number  of  replacement  studies  needed 
per  affected  chemical  vary  depending 
on  the  extent  to  which  their  various 
uses  are  based  on  Craven-generated 
data.  Consequently,  some  pesticides 
will  have  more  replacement  data 
requirements  than  others. 

Table  3. — Estimated  Number  of 
Studies  Which  Need  to  be  Replaced 


study 
Guide- 

Number of  Studies  that  Need  Re- 

line No. 

placing 

164-1 

2.4 

164-2 

1 

165-3 

1 

171-4(l<) 

268 

171-4(1) 

16 

171-4(6) 

2 

MAiA 

1 

Total 

293.4 

Some  of  the  affected  registrants  are 
voluntarily  replacing  studies  where  they 
feel  that  their  data  bases  need  additional 
support  due  to  allegations  of 
wrongdoing  at  Craven  (see  Table  4). 
Registrants  are  voluntarily  replacing  103 
of  the  293.4  studies;  however,  it  takes  an 
average  of  2  years  to  conduct  these 
studies  (due  to  growing  season 
limitations)  and  they  have  not  been 
completed  yet.  Since  the  Agency  does 
not  expect  to  receive  the  volimtarily 
replaced  studies  until  the  third  fiscal 
quarter  of  1993  at  the  earliest,  the  DCI 
will  be  issued  for  all  293.4  studies. 
Thus,  all  of  the  studies  will  be  subject 
to  the  Agency's  FIFRA  3(c)(2)(B) 
authority. 

Table  4.— Number  of  Voluntary 
Replaced  Studies 


study 
Guide- 
line No. 


164-1 

164-2 

171-4(k) 

171-4<l) 

171-4(1) 

Total 


Number  of  Studies  Voluntarily  Re- 
placed 


1 

1 

95 

6 

6 

103 


II.  Public  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  295  hours  per  response  for 
reporting.  This  estimate  includes  the 
time  needed  to  review  instructions, 
gather  the  data  needed,  and  review  the 
collection  of  information. 

Respondents:  Pesticide  registrants. 

Estimated  number  of  respondents:  13. 

Estimated  number  of  responses  per 
respondent:  1, 


Estimated  total  annual  burden  on 
respondents:  86,567  hours. 

Frequency  of  collection:  Once. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM  223Y).  401  M  St.,  SW., 
Washington,  DC  20460  and  Matthew 
Mitchell,  Office  of  Management  and 
Bfidget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St..  NW., 
Washington.  DC  20530. 

Dated:  May  6, 1993. 

Jane  Stewart, 

Acting  Director,  Regulatory  Management 
Division. 

[PR  Doc.  93-11255  Filed  5-11-93;  8:45  am] 

BIUJNG  CODE  e660-50-F 


[FRL-4654-3] 

National  Academy  of  Sciences' 
Committee  on  Technical  Bases  for 
Yucca  Mountain  Standards;  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Meeting  notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  giving  notice 
of  the  first  meeting  of  the  Committee  on 
Technical  Bases  for  Yucca  Mountain 
Standards.  This  committee  has  been 
formed  by  and  under  the  National 
Academy  of  Sciences  (NAS)  in 
accordance  with  section  801(a)(2)  of  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486)  which  directed  the  EPA  to  contract 
with  the  NAS  for  this  purpose.  This 
meeting  is  the  beginning  of  a  process 
which  will  yield  findings  and 
recommendations  to  the  EPA  on  the 
technical  basis  of  standards  for  a  high- 
level  radioactive  waste  repository  at 
Yucca  Mountain.  Nevada. 

Most  of  the  sessions  during  the  first 
and  second  days  of  the  meeting  will  be 
devoted  to  discussions  of  the 
Committee's  charge,  with  Federal  and 
State  officials  and  representatives  of 
industrial  and  environmental  groups. 
Time  will  also  be  reserved  on  the 
afternoon  of  the  second  day  for 
observers  in  the  general  audience  to 
present  their  views  in  brief. 
DATES:  The  meeting  will  be  held  on  May 
27-29,  1993  beginning  at  2  p.m.  on  May 
27,  1993. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Alexis  Park  Hotel.  375  East  Harmon, 
Avenue,  Las  Vegas,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT:  At 
NAS:  For  further  information  about  the 
meeting,  to  indicate  your  intention  to 
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attend  the  meeting,  or  to  register  to 
speak,  contact  Lisa  Clendening,  Board 
on  Radioactive  Waste  Management, 
National  Academy  of  Sciences.  2101 
Constitution  Avenue.  NW.,  Washington, 
DC  20416,  facsimile  transmission 
number  202-334-3077.  At  EPA:  Few 
information  on  EPA  activities  in  this 
area,  contact  Ray  Clark,  Criteria  and 
Standards  Division  (6602J),  Office  of 
Radiation  and  Indoor  Air.  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460-0001,  telephone 
number  202-233-9310. 

Dated:  May  3. 1993. 
Eugene  Dunnan, 

Acting  Director,  Office  of  Radiation  and 
Indoor  Air 

[FR  Doc  93-11251  Filed  5-11-93;  8:45  am) 

BIUJNOCOOC  (860-SO-M 


28017 


[OPP-1 80893;  FRL  4584-7] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Mancozeb; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  North 
Dakota  Department  of  Agriculture 
(h^after  referred  to  as  the 
"Applicant")  for  use  of  the  pesticide 
mancozeb  (CAS  8018-01-7}  to  control 
sunflower  rust  on  up  to  75,000  acres  of 
sunflowers  in  North  Dakota.  In 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  cr  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  May  27,  1993. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
natation  "OPP-180893,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"donfidential  Business  Information." 
Information  so  marked  will  not  be 
diiclused  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 


record.  Informatloa  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway,  ArUngton,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  hofidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  Fried,  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  613,  Crystal  Station  1,  2800 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703-308-8328). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  spyecific 
exemption  for  the  use  of  the  fungicide, 
mancozeb,  available  as  Dithane  DF  (75 
percent  dispersible  granules)  EPA  Reg. 
No.  707-180;  Dithane  F-45  (4  pounds/ 
gallons  flowable)  EPA  Reg.  No.  707-156; 
Dithane  M45  (80  percent  wettable 
powder)  EPA  Reg.  No.  707-78  from 
Rohm  and  Haas  Co.,  to  control 
Sunflower  rust,  caused  by  Puccinia 
heliaitthi  on  up  to  75,000  acres  of 
sunflowers  in  North  Dakota.  Information 
in  accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant,  over  the 
last  few  years  Races  3  and  4  of 
sunflower  rust  have  become  common  in 
North  Dakota  and  Minnesota.  Analysis 
of  isolates  collerioH  in  icgi  indicated 
that  there  is  a  greater  complexity  of 
races  than  prex-iously  identified,  with 
more  than  races  3  and  4  present;  over 
half  of  the  newly  identified  races  could 
infect  all  currently  available  hybrids.  No 
fungicides  are  registered  for  rust  control 
on  sunflowers.  Crop  rotation  would 
help  reduce  the  danger  of  a  serious 
outbreak,  but  would  not  prevent  it, 
since  rust  spores  are  airborne  for  long 
distances.  Use  of  resistant  hybrids  is  not 
practical  since  one  fourth  of  the  hybrids 
currently  available  are  susceptible  to 
race  3  ol  Puccinia  helianthi  and  all  are 
susceptible  to  race  4  of  Puccinia 
helianthi.  In  addition,  the  situation  is 
complicated  by  the  identification  of  new 
races  capable  of  infecting  all  currently 
available  hybrids. 

Dithane  will  be  applied  by  air  at  a 
maximum  rate  of  1.6  pounds  of  active 
ingredient  per  acre.  A  maximum  of  two 


applications,  a  mlnlminn  of  10-days 
apart,  may  be  made  per  growing  season. 
Applications  will  not  be  made  after 
fiowrering  is  completed  (when  flower 
rays  are  wilted). 

The  Agency  initiated  a  Special 
Review  of  the  ethylene 
bisdithiocarbamate  fungicides  (EBDCs). 
which  include  mancozeb.  on  July  17, 
1987.  A  Final  Determination  Action  for 
the  EBDCs,  was  issued  February  13, 
1992.  The  Agenc7  took  this  action  based 
on  an  assessment  of  the  risks  from 
exposure  to  ethylenethiourea  (ETU) 
present  in,  or  formed  as  a  result  of 
metabolic  conversion  from  pesticide 
products  containing  the  active 
ingredient  raai>co«eh.  ETU,  a  potential 
human  carcinogen,  teratogen,  and 
thyroid  toxicant,  is  present  as  a 
contaminant,  degradation  product,  and 
metabolite  of  all  the  EBDC  pesticides. 
The  Agertcy  concluded  that  the 
estimated  cumulative  risk  of  10-5  from 
all  current  55  food  uses  was 
unacceptable  and,  therefore,  cancelled 
the  following  food  uses  of  mancozeb: 
apricots,  carrots,  celery,  collards, 
mustard  greens,  nectarines,  peaches, 
rhubarb,  spinach,  succulent  beans,  and 
turnips.  These  cancellations  reduce 
estimated  lifetime  dietary  risk  to  1.6  x 
10-6  which  the  Agency  has  determined 
does  not  outweigh  the  benefits  of  the  45 
retained  uses. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  apphcation 
Itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  pesticide  which 
contains  an  active  ingredient  which  has 
been  the  subject  of  a  Special  Review  and 
is  intended  for  a  use  that  could  pose  a 
risk  similar  to  the  risk  posed  by  any  use 
of  a  pesticide  which  is  or  has  been  the 
subject  of  a  Special  Review  [40  CFR 
166.24  (a)(5)J. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  revie»« 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
North  Dakota  Department  of 
Agriculture. 

Dated:  April  30. 1993. 

Lawrence  E.  CuOeen, 

Acting  Director.  Regtstration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  93-10982  Filed  5-11-93;  8:45  ami 
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(OPP-50760;  FRL-4584-8] 

Receipt  of  Notification  of  Intent  to 
Conduct  Small-scale  Field  Testing; 
Nonlndlgenous  Microbial  Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from  the 
Ciba-Geigy  Corp.  a  notification  of  intent 
to  conduct  small-scale  field  testing  on 
cotton,  vegetables,  and  ornamentals  in 
Florida,  Mississippi,  California,  New 
York,  and  Illinois  of  a  strain  of 
Pseudomonas  fluorescens  isolated  from 
soil  in  Switzerland. 

DATES:  Comments  must  be  received  on 
or  before  May  26, 1993. 
ADDRESSES:  By  mail,  submit  v«-itten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  T.  Lewis,  Product  Manager 
{PM-21),  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agenc>',  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  (703)-305-6900. 
SUPR^MENTARY  INFORMATION:  A 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
"Statement  of  Policy;  Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act"  of  June  26,  1986  (51  FR  23313), 
dated  March  22, 1993,  has  been  received 
from  the  Ciba-Geigy  Corp.,  Greensboro, 


Federal  Register  /  Vol.  58,  No.  90  /  Wednesday,  May  12.  1993  /  Notices 


NC.  The  purpose  of  the  proposed  testing 
is  to  evaluate  the  efficacy  of  a 
nonindigenous  Pseudomonas 
fluorescens.  strain  MC)CG-0224,  isolated 
in  Switzerland,  for  the  control  of  soil- 
borne  pathogens  of  cotton,  vegetables, 
and  ornamentals.  The  proposed  field 
tests  would  be  conducted  at  Ciba-Geigy 
research  stations  in  Florida,  Mississippi, 
CaUfomia.  New  York,  and  IlUnois.  The 
total  area  of  the  proposed  test  sites  is  1.5 
acres. 

Dated:  April  30. 1993. 

Lawrsnce  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-10983  Filed  5-11-93;  8:45  am] 

BIUJNG  CODE  6S6O-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  5. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503.  (202) 
395-4814. 

OMB  Number  3060-0411 

Title:  Sections  1.720-1.735.  Formal 
Complaints  Against  Common  Carriers 

Action:  Revision  of  a  currently  approved 
collection 

Respondents:  Individuals  or 
households,  state  or  local 
governments,  federal  agencies  or 
employees,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  760 
responses;  10  hours  average  burden 
per  response;  7,600  hours  total  annual 
burden 

Needs  and  Uses:  Section  208  of  the 
Communications  Act,  provides  that 


any  person  may  file  a  complaint  with 
the  FCC  regarding  acts  or  omissions  of 
common  carriers  subject  to  the 
Communications  Act.  This  section 
obligates  the  FCC  to  serve  such 
complaints  on  the  affected  carrier  for 
response  or  resolution.  Section  208 
also  obligates  the  FCC  to  investigate 
unsatisfied  complaints.  Sections  1.720 
through  1.735  of  the  FCC  rules  were 
promulgated  to  implement  section 
208.  The  attached  Report  and  Order, 
CC  Docket  No.  92-26,  amends  the 
FCC  rules  governing  formal 
complaints  to  achieve  more  timely 
resolution  of  such  actions. 
Specifically,  the  revised  rules  (1) 
eliminate  certain  pleading 
opportunities  which  do  not  appear 
particularly  useful  or  necessary  (e.g., 
routine  replies  to  answers  to 
complaints  and  replies  to  oppositions 
to  motions  would  be  discontinued); 
(2)  provide  for  confidential  treatment 
by  opposing  parties  of  certain 
materials  produced  through 
discovery;  (3)  discontinue  the 
requirement  that  parties  file  with  the 
FCC  all  materials  produced  through 
discovery;  (4)  accord  the  parties  in 
formal  complaint  cases  an  absolute 
right  to  file  briefs;  and  (5)  authorize 
the  staff  to  deliver  verbal  rulings  on 
a  variety  of  interlocutory  matters  (e.g., 
objections  to  discovery,  briefing 
schedules,  and  submission  of  other 
record  evidence).  The  information  is 
used  by  the  FCC  to  determine  the 
sufficiency  of  the  complaint  and  to 
resolve  the  merits  of  the  dispute 
between  the  parties.  If  the  collection 
of  information  is  not  conducted,  the 
FCC  will  be  unable  to  comply  with 
the  Congressional  mandate  under 
section  208  of  the  Communications 
Act  that  it  provide  a  forum  for  the 
resolution  of  complaints  against 
carriers. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[PR  Doc.  93-11150  Filed  5-11-93;  8:45  am] 

BILLMO  CODE  67ia-01-M 


[DA  93-519] 

Comments  Invited  on  Kentucky  Public 
Safety  Plan 

May  5, 1993. 

The  Commission  has  received  the 
public  safety  radio  communications 
plan  for  Kentucky  (Region  17). 

In  accordance  with  the  Commission's 
Memorandum  Opinion  and  Order  in 
General  Docket  87-112,  Region  17 
consists  of  the  State  of  Kentucky. 
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(General  Docket  No.  87-112.  3  FCC  Red 
2113  (1988).) 

In  accordance  with  tbe  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments  on  or  before  June  14, 
1993.  and  reply  comments  on  or  before 
June  29. 1993.  (See  Report  and  Order, 
General  Docket  No.  87-112,  3  FCC  Red 
905  (1987),  at  paragraph  54.) 

Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary.  Federal  Communications 
Commission.  Washington.  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  PR  Docket  9a-132 
Kentucky-Public  Safety  Region  17. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
PJrivate  Radio  Bureau.  (202)  632-6497  or 
Ray  LaFc-ge.  Office  of  Engineering  and 
Tjechnology.  (202)  653-8112. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  93-11152  Filed  5-11-93;  8:45  amj 

BUJNG  CODE  fTn-<n-t» 


28019 


[DA  93-5171 

Comments  Invited  on  Minnesota  PubHc 
Safety  Plan 

May  5,  1993. 

The  Commission  has  received  the 
public  safety  radio  communications 
plan  for  Minnesota  (Region  22). 

In  accordance  with  the  Commission's 
Memorandum  Opinion  and  Order  in 
General  Docket  87-112.  Region  22 
consists  of  the  state  of  Minnesota. 
(General  Docket  No.  87-112.  3  FCC  Red 
2113(1988)). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments'  cm  or  before  June  14. 
1993  and  reply  comments  on  or  before 
June  29. 1993.  (See  Report  and  Order. 
General  Docket  No.  98-112,  3  FCC  Red 
905  (1987).  at  paragraph  54.) 

Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission.  Washington.  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  PR  Docket  93-130 
Minnesota-Public  Safety  Region  22. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau.  (202)  632-6497  or 
Ray  LaForge.  Office  of  Engineering  and 
Technology.  (202)  653-8112. 


Federal  Communicstioni  Commission. 

Doima  R.  Searcy. 

Secretary. 

IFR  Doc.  93-11153  Filed  5-11-93;  8:45  amJ 

BILUNO  CODE  CTta-Ot-M 


[DA  93-518] 

Comments  Invited  on  Missouri  Public 
Safety  Plan 

Mays,  1993. 

The  Commission  has  received  the 
pubUc  safety  radio  communications 
plan  for  Missouri  (Region  24). 

In  accordance  with  the  Commission's 
Memorandum  Opinion  and  Order  in 
General  Docket  87-112,  Region  24 
consists  of  the  state  of  Missouri. 
(General  Docket  No.  87-112.  3  FCC  Red 
2113  (1988)). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments  on  or  before  June  14, 
1993  and  reply  comments  on  or  before 
June  29, 1993.  (See  Report  and  Order, 
General  Docket  No.  87-112,  3  FCC  Red 
905  (1987),  at  paragraph  54.) 

Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary.  Federal  Communications 
Commission.  Washington,  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  PR  Docket  93-131 
Missouri-Public  Safety  Region  24. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc  93-11151  Filed  5-11-93;  8:45  am) 

BtUJNG  CODE  (713-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Advertising  of  Interest  and  Dividends 
on  Deposits 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACnON:  Notice. 

SUMMARY:  The  FDIC  is  withdrawing  two 
non-codified  documents:  a  1970 
Statement  of  Policy  entitled 
"Informadon  Regaiding  Computation  of 
Interest  and  Dividends  on  Deposits," 
and  General  Counsel's  Opinion  No.  1, 
"Advertising  of  Interest  or  Dividends  on 
Deposits."  The  documents  are  being 
withdrawn  because  the  regulation 


which  they  interpret  has  been 
superseded  by  regulations  issued  by  tbe 
Board  of  Governors  of  the  Federal 
Reserve  System. 

EFFECTIVE  DATE:  June  21,  1993. 

FOR  FURTHER  INFOf»MATK>N  COHTACT: 

Mark  A.  Mellon.  Attorney,  Legal 
Division.  FDIC,  550  17th  St.,  NW., 
Washington,  DC  20429.  (202)  898-3854. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  the  notice. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Revocation  of  General  Counsel's 
Opinion  and  Statement  of  Policy 

Section  329.3  of  the  FDIC's 
regulations  pertains  to  advertisements  of 
insured  state  nonmember  banks  that 
solicit  deposits,  h  has  been  suf>erseded 
by  Regulation  DD.  12  CFR  part  230.  die 
regulation  enacted  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (57  FR  43337.  September  21, 
1992)  to  implement  the  Truth  in  Savings 
Act  (the  TISA)  (12  U.S.C  4301  et  seq., 
contained  in  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991.  Public  Law  102-242.  105  Stat. 
2236),  enacted  in  December  1991. 

The  FDIC  has  therefore  amended  part 
329  of  its  regulations  by  means  of  a  final 
rule  to  remove  §  329.3  upon  the 
effective  date  of  Regulation  DD  (June  21, 
^993).  Concomitant  with  the  removal  of 
§  329.3,  the  FDIC  is  withdrawing  two 
non-codified  interpretative  docxmients: 
the  statement  of  poficy  entitled 
"Information  Regarding  Computation  of 
Interest  and  Dividends  on  Deposits,"  35 
FR  5020  (March  24, 1970).  and  General 
Counsel's  Opinion  No.  1.  "Advertising 
of  Interest  or  Dividends  on  Deposits," 
38  FR  28288  (October  11. 1973), 
amended  at  53  FR  45976  (November  15, 
1988).  The  statement  of  pohcy  sets  forth 
the  FDIC's  view  of  how  the  prohibition 
against  inaccurate  or  misleading 
advertisements,  currently  found  in 
§  329.3(f),  applies  to  the  disclosure  of 
the  method  of  compounding  interest  on 
time  and  savings  deposits.  General 
Counsel's  Opinion  No.  1  provides 
general  guidance  on  the  standards  to 
follow  in  complying  with  the 
requirements  of  §  329.3.  Both  these 
documents  will  become  outdated  once 
§329.3  is  removed. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  4th  day  of 
May.  1993. 


/ 
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Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[PR  Doc.  93-11156  Filed  5-11-93;  8:45  am) 

BtUMOCOOe  (714-01-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3110-EM] 

North  Carolina;  Amendment  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  North 
Carolina  (FEMA-3110-EM).  dated 
March  17.  1993,  and  related 
determinations. 

EFFECTIVE  DATE:  April  26.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
26. 1993.  to  Director  James  Lee  Witt,  the 
President  amended  the  emergency 
declaration  of  March  17. 1993.  under 
the  authority  of  the  Robert  T.  Stafford     - 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq). 
as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
North  Carolina  resulting  from  severe  snowfall^ 
and  a  winter  storm  on  March  13-17, 1993, 
and  continuing,  are  of  sufficient  severity  and 
magnitude  to  warrant  the  expansion  of  the 
assistance  authorized  in  my  declaration  of 
March  17. 1993,  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act"). 

You  are  authorized  under  Title  V  of  the 
Stafford  Act  to  provide  reimbursement  for 
debris  removal  and  emergency  protective 
measures  in  the  affected  areas,  in  addition  to 
assistance  for  opening  critical  emergency 
access  on  collector  roads  and  streets,  and  on 
minor  and  principal  arterial  roads  for 
emergency  vehicles,  authorized  for  five  days. 
This  amendment  does  not  modify  the 
assistance  pertaining  to  snow  plowing 
activities  authorized  under  the  snow 
emergency  declaration.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

All  other  conditions  specified  in  the 
original  declaration  remain  the  same. 

Please  notify  the  Governor  of  the  State  of 
North  Carolina  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  emergency 
declaration. 


I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  emergency: 

The  counties  of  Allegheny,  Ashe, 
Buncombe,  Burke.  Caldwell.  Cherokee,  Clay, 
Cleveland.  Davidson,  Guilford,  Henderson. 
Iredell,  Macon,  Madison,  McDowell.  Polk, 
Rutherford,  Stokes,  Surry,  Watauga,  Wilkes, 
and  Yadkin  for  debris  removal  and 
emergency  protective  measures.  (Already 
designated  for  assistance  for  required 
emergency  measures  for  a  period  of  five  (5) 
days  beginning  on  March  13  to  open  critical 
emergency  access  on  collector  roads  and 
streets,  and  on  minor  and  principal  arterials 
roads  for  emergency  vehicles.)  This 
amendment  does  not  modify  the  assistance 
pertaining  to  snow  plowing  activities 
authorized  under  the  snow  emergency 
declaration. 

The  counties  of  Beaufort,  Brunswick. 
Carteret.  Columbus,  Craven,  Dare,  Davidson, 
Hyde,  Lenoir,  New  Hanover,  Pamilico  for 
debris  removal  and  emergency  protective 
measures. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

|FR  Doc.  93-11227  Filed  5-11-93;  8:45  am) 

BtLLMQ  CODE  <71»-(»-M 


IFEMA-987-DR] 

Oklahoma;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma.  (FEMA-987-DR).  dated 
April  26. 1993.  and  related 
determinations. 

EFFECTIVE  DATE:  April  29.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  IX  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma  dated  April  26. 1993.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  April  26. 1993: 

Wagoner  and  Mayes  Counties  for  Individual 
Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-11228  Filed  5-11-93;  8:45  am) 

B4LUNG  CODE  «71»-(»-M 

[FEMA-987-DR] 

Oklahoma;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-987-DR),  dated  April  26,  1993, 
and  related  determinations. 
EFFECTIVE  DATE:  April  26,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauhne  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
26, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  severe  storms  and  tornadoes 
on  April  24, 1993,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  You  may 
request  an  amendment  to  this  declaration  for 
Public  Assistance,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
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lereby  appoint  Graham  Nance  of  the 
'ederal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Rogers  County  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

James  I.ee  Witt, 

Director. 

|FR  Doc.  93-11229  Filed  5-11-93;  8;45  am) 

BILUNC  CODE  C718-42-M 


FEDERAL  MARITIME  COMMISSION 

Agreement{s)  Filed;  City  and  County  of 
San  Francisco,  et  al. 

I     The  Federal  Maritime  Commission 
Ifiereby  gives  notice  of  the  filing  of  the 
following  agroement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-004070-008. 

Title:  Stevedoring  Services  of 
America/The  City  and  County  of  San 
Francisco. 

Parties: 

City  and  County  of  San  Francisco. 
Stevedoring  Service  of  America. 

Synopsis:  The  amendment  extends 
the  term  of  the  Agreement  through  June 
30, 1993. 

Agreement  No.:  224-200118-001. 

Title:  South  Carolina  State  Ports 
Authority/Maersk,  Inc. 

Parties: 

South  Carolina  State  Ports  Authority 
Maersk.  Inc.  ("Maersk"). 

Synopsis:  The  amendment  grants  a 
change  in  Maersk's  preferential  berthing 
days. 

Agreement  No.:  224-200767. 

Title:  Port  of  New  York  and  New 
Jersey/Italia  di  Navigazione  SPA 
Container  Incentive  Agreement. 

Parties; 

The  Port  Authority  of  New  York  and 


New  Jersey  ("Port"). 

Italia  di  Navigazione  SPA  ("Italia"). 

Synopsis:  The  Agreement  provides 
that  the  Port  wrill  pay  Italia  a  container 
incentive  of  $20.00  for  each  import 
container  and  $40.00  for  each  export 
container  moved  through  the  Port's 
marine  terminals  during  calendar  year 
1993.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  port. 

Agreement  No.:  224-200768. 

Title:  Port  of  New  York  and  New 
Jersey/Hanjin  Shipping  Container 
Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  and 
New  Jersey  ("Port"). 

Hanjin  Shipping  ("Hanjin"). 

Synopsis:  The  Agreement  provides 
that  the  Port  will  pay  Hanjin  a  container 
incentive  of  $20.00  for  each  import 
container  and  $40.00  for  each  export 
container  moved  through  the  Port's 
marine  terminals  during  calendar  year 
1993,  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  port. 

Agreement  Na;  224-200769. 

Title:  Port  of  New  York  and  New 
Jersey/NYK  Line  Container  Incentive 
Agreement. 

Parties: 

The  Port  Authority  of  New  York  and 
New  Jersey  ("Port"). 

NYK  Line  (North  America)  Inc. 
("NYK"). 

Synopsis:  The  Agreement  provides 
that  the  Port  will  pay  NYK  a  container 
incentive  of  $20.00  for  each  import 
container  and  $40.00  for  each  export 
container  moved  through  the  Port's 
marine  terminals  during  calendar  year 
1993.  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  fi-om  the  port. 

Dated:  May  6, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking. 

Secretary.  , 

[FR  Doc.  93-11188  Filed  5-11-93;  8:45  am) 

BILUNO  CODE  S730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Child  Abuse  and  Neglect  Prevention 
and  Treatment  Proposed  Research  and 
Demonstration  Priorities  for  Fiscal 
Year  1993 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  Department  of 
Health  and  Human  Services  (DHHS). 


ACTION:  Notice  of  proposed  fiscal  year 
1993  child  abuse  and  neglect  research 
and  demonstration  priorities  for  the 
Administration  for  Children  and 
Families. 

SUMMARY:  This  notice  identifies 
proposed  priorities  for  research  on  the 
causes,  prevention,  identification, 
treatment  and  cultural  distinctions  of 
child  abuse  and  neglect;  on  appropriate, 
effective  and  culturally  sensitive 
investigative,  administrative  and 
judicial  procedures  with  respect  to  cases 
of  child  abuse  and  neglect;  and  for 
demonstration  or  service  programs  and 
projects  designed  to  prevent,  identify 
and  treat  child  abuse  and  neglect. 

Comments  on  these  priorities  and 
suggestions  for  other  topics  are  invited. 
The  actual  solicitation  of  grant 
applications  will  be  published 
separately,  at  a  later  date,  in  the  Federal 
Register.  Solicitations  for  contracts  will 
be  announced,  at  a  later  date,  in  tlie 
Commerce  Business  Daily.  No 

Siroposals.  concept  papers  or  other 
orms  of  applications  should  be 
submitted  at  this  time. 

Section  105(a)(2)(B)  of  the  Child 
Abuse  Prevention  and  Treatment  Act  of 
1988  (the  Act),  as  amended,  requires  the 
Department  to  publish  proposed 
priorities  for  research  and 
demonstration  activities  for  the  purpose 
of  soliciting  comments  from  the  public, 
including  individuals  knowledgeable  in 
the  field  of  child  abuse  and  neglect 
prevention  and  treatment.  Final 
priorities  will  reflect  consideration  of 
recommendations  received  from  the 
field  in  response  to  this  notice. 
DATES:  In  order  to  be  considered, 
comments  must  be  received  no  later 
than  July  12. 1993. 

ADDRESSES:  Comments  should  be  sent 
to:  Joseph  A.  Mottola.  Acting 
Commissioner.  Administration  on 
Children.  Youth  and  Families, 
Attention:  National  Center  on  Child 
Abuse  and  Neglect,  P.O.  Box  1182, 
Washington.  DC  20013,  (202)  205-8347. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  National  Center  on  Child  Abuse 
and  Neglect  (NCCAN)  is  located  in  the 
Administration  on  Children.  Youth  and 
Families  of  the  Administration  for 
Children  and  Families. 

NCCAN  conducts  activities  designed 
to  assist  and  enhance  national,  State  and 
community  efforts  to  prevent,  identify 
and  treat  child  abuse  and  neglect.  These 
activities  include:  conducting  research 
and  demonstrations;  supporting  service 
Improvement  projects;  gathering, 
analyzing  and  disseminating 
information  through  a  national 
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clearinghouse:  and  providing  grants  to 
eligibl«  States  for  developing, 
strengthening  and  carrying  out  child 
abuse  and  n^ect  prevention  and 
treatment  programs  and  programs 
relating  to  the  investigation  and 
prosecution  of  child  ^use  cases.  In 
addition,  the  legislatively  mandated 
Advisory  Board  on  Child  Abuse  and 
Neglect  and  the  Inter-Agency  Task  Force 
on  Child  Abuse  and  Neglect  produce 
periodic  reports  regarding  child  abuse 
and  neglect  activities. 

Pursuant  to  section  105(a)(2)(B)  of  the 
Child  Abuse  Prevention  and  Treatment 
Act  of  1988  (the  Act),  as  amended,  this 
notice  identifies  proposed  priorities  for 
research  on  the  causes,  prevention, 
identification,  treatment  and  cultural 
distinctions  o(  child  abuse  and  neglect; 
on  appropriate,  effective  and  oilturally 
sensitive  investigative,  administrative 
and  judicial  procedures  with  respect  to 
cases  of  child  abuse  and  neglect;  and  for 
demonstration  or  service  programs  and 
projects  designed  to  prevent,  identify, 
and  treat  chUd  abuse  and  neglect.  It  also 
identifies  proposed  topics  to  be 
discussed  in  symposia  to  be  convened 
during  fiscal  year  (FY)  1993.  The 
proposed  demonstration  and  service 
projects  include  priorities  for  innovative 
programs  and  other  projects  which 
show  promise  for  addressing  issues 
related  to  child  maltreatment.  Final 
research  and  demonstration  priorities 
and  symposia  topics  will  take  into 
consideration  the  public  comments 
received  in  response  to  this  Notice.  The 
solicitation  for  grant  applications  will 
be  published  at  a  later  date  in  the 
Federal  Roister;  sohcitations  for 
contracts  will  appear  later  in  the 
Commerce  Business  Daily. 

In  addition  to  projects  funded  under 
priority  areas  selected  as  a  result  of  this 
announcement.  NCCAN  intends  to 
continue  funding  for: 

•  The  Clearinghouse  on  Child  Abuse 
and  Neglect  Information; 

•  The  National  Information 
Clearinghouse  for  Infants  With. 
Disabilities  and  Life  Threatening 
Conditions;  and 

•  The  implementation  of  a  national 
data  collection  and  analysis  program  for 
collecting  data  from  official  State 
reports  on  child  abuse  and  neglect,  as 
required  by  section  105(b)  of  the  Act 

Moreover.  NCCAN  will  continue  to 
support  a  competitively  awarded 
contract  to  examine  the  incidence  and 
prevalence  of  child  abuse  and  neglect. 
NCCAN  is  also  supporting  a 
coinpeti^vely  awarded  contract  to  plan 
and  conduct  the  Tenth  National 
Conference  on  Child  Abuse  and  Neglect, 
which  will  take  place  in  FY  1994.  Other 
procuremeols  tndude  an  evaluatkm  of 


the  nine  NCCAN-funded  demonstration 
projects  for  community-based 
prevention  of  physical  child  abuse  and 
neglect;  and  the  development  and 
evaluation  of  training  models  and 
educational  materials  on  the  prevention 
of  child  abuse  and  neglect  for  homeless 
shelter  staff  and  families  in  these 
shelters. 

NCCAN  will  continue  to  support 
grants  awarded  in  FY  1991  in  response 
to  the  Federal  Register  announcement 
for  the  Emergency  Child  Abuse 
Prevention  Services  Grant  program 
designed  to  provide  services  to  children 
whose  parents  are  substance  abusers. 
Additionally,  NCCAN  has  awarded  a 
contract  to  provide  technical  assistance 
for  implementation  of  these  projects. 

NCC\N  is  also  actively  pursuing 
Interagency  Agreements  to  address 
collaborative  efforts  with  members  of 
the  Inter-Agency  Task  Force  on  Child 
Abuse  and  Neglect.  Examples  of  prior 
Interagency  Agreements  include  those 
with  the  Maternal  and  Child  Health 
Bureau  for  the  development  of  child 
protective  services  infrastructures  with 
the  Pacific  Basin  jurisdictions,  and  with 
the  Bureau  of  Indian  Affairs  for  the 
development  of  a  child  protective 
services  curriculum  with  a 
multidisciplinary  focus  on  child  abuse 
and  neglect  in  Indian  colleges  and 
institutions  of  higher  learning.  The  Task 
Force  has  also  provided  the  information 
for  the  report,  A  Guide  to  Funding 
Resources  for  Child  Abuse  and  Neglect 
and  Family  Violence  Programs.  The 
report,  now  in  its  second  edition,  is 
available  through  the  Clearinghouse  on 
Child  Abuse  and  Neglect  Information. 

Also  available  are  the  seven  newly 
completed  manuals  in  The  User  Manual 
Series:  A  Coordinated  Response  to  Child 
Abuse  and  Neglect:  A  Basis  Manual; 
Child  Protective  Services;  A  Guide  for 
Caseworkers;  Protecting  Children  in 
Military  Families:  A  Cooperative 
Response;  The  Role  of  Educators  in  The 
Prevention  and  Treatment  of  Child 
Abuse  and  Neglect;  The  Role  of  Law 
Enforcement  in  the  Response  to  Child 
Abuse  and  Neglect;  Working  with 
Courts  in  Child  Protection;  and 
Caregivers  of  Young  Children: 
Preventing  and  Responding  to  Child 
Maltreatment.  Copies  of  the  manuals 
and  the  proceedings  from  the  NCCAN- 
sponsored  National  Child  Maltreatment 
Prevention  Symposium  can  be  obtained 
from  the  Clearinghouse  on  Child  Abuse 
and  Neglect  Information. 

II.  Recent  Research  and  Demonstration 
Topics 

Recently  funded  three-year  research 
and  demonstration  projects  supported 


by  NCCAN  in  FYs  1991  and  1992  have 
addressed  the  follovdng  topics: 

NCCAN  Priority  Areas  Funded  in  FY 
1991 

Research  Projects: 

•  Research  on  Juverile  Sexual 
Offenders; 

•  Graduate  Research  Fellowships  in 
Child  Abuse  and  Neglect  in  such  areas 
as: 

— Why  Do  Some  Children  Tell?  Factors 

Influencing  Children's  Disclosure  of 

Intrafamilial  Sexual  Abuse? 
— Attitudinal  Determinants  of  Juror 

Decision  Making  in  Cases  of  Child 

Sexual  Assault; 
— Is  Child  Maltreatment  Reporting  a 

Marker  for  Mortality  Risk  in  Infants 

and  Young  Children; 
— Determinants  of  Economic 

Consequences  of  Child  Sexual  Abuse 

in  Women; 
— Family  Environment,  Self-Concept, 

Motivation,  and  School  Adaptation  of 

Maltreated  Children:  A  Process  of 

Oriented  Longitudinal  Study; 
— An  Exploratory  Study  of  Reframing 

With  Experiencing  Ai)use  and 

Neglect; 
— The  Social  Worlds  of  Maltreated 

Children:  Beyond  the  Parent-Child 

Dyad; 
— Child  Maltreatment:  Modes  of  Linkage 

Between  Relationship  and 

Disturbance  and  Psychopathology; 

and 

•  Field  Initiated  Research  on  Child 
Abuse  and  Neglect  in  the  areas  of: 

— Prevention  and  Identification  of  Child 
Maltreatment  in  Children  of  Cocaine- 
Using  Mothers; 

— Resilient  Peer  Training:  A 
Community-Based  Treatment  to 
Improve  the  Social  Effectiveness  of 
Maltreating  Parents  and  Preschool 
Victims; 

— A  Longitudinal  Study  of  Child 
Neglect; 

— Neighborhood  Impact  of  Child  Abuse 
and  Neglect, 

— Juvenile  and  Aduh  Offending 
Behavior  and  Other-Outcomes  in  a 
Cohort  of  Sexually  Abused  Boys:  20 
Years  Later. 

Demonstration  Prefects 

•  Collaborative  Arrangements 
Between  State  Chik)  Welfare  Agencies 
and  State  Title  IV-A  Agencies  to  Train 
Job  Opportunity  and  Basic  Skills  (JOBS) 
Participants  to  Work  as  Child  Protective 
Services  Paraprofessionals;  and 

•  National  Resource  Centers  on  Child 
Abuse  and  Neglect. 

NCCAN  Priority  Areas  Funded  ia  FY 
1992 

Research  Projects: 
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•  Field  Initiated  Research  for  Child 
Abuse  and  Neglect  in  the  areas  of: 

— Intensive  Home  Visitation:  A 

Randomized  Trial,  Follow-up  and 

Risk  Assessment  Study  of  Hawaii 

Healthy  Start  Program; 
— Child  Maltreatment  Recurrences 

Among  Families  Served  by  Child 

Protective  Services; 
— A  Treatment  Outcome  Study  for 

Sexually  Abused  Preschool  Children; 
— Functional  Uses  of  Anatomical  Dolls 

in  Child  Sexual  Abuse  Investigations. 

•  Graduate  Research  Fellowships  in 
Child  Abuse  and  Neglect  in  the  areas  of: 

The  Effects  of  a  Child  Welfare  Agency 
Sibling  Pohcy  on  Disrupted 
Placement  of  Foster  Children; 

— The  Relationship  Between  Child 
Sexual  Abuse  and  Subsequent 
Parenting  Adequacy  as  Mediated  by 
Cognitive  Factors; 

—Child  Rearing  Under  Stress:  An  In- 
depth  Analysis  of  At-risk  Poor,  Inner- 
City  African-American  Mothers  Who 
Participated  in  Community-Based 
Child  Abuse  Prevention  Programs; 

—Empowered  Parent  Education:  The 
Effects  of  Involving  At-Risk  Parents  in 
Planning  and  Implementation; 

—Defining  Child  Aouse  in  Prenatally 
Drug  Exposed  Infants; 

— Structured  Educational  Groups  for 
Sexually  Abused  Children  and  Non- 
Offending  Parents:  A  Preliminary 
Treatment  Outcome  Study; 

—Research  on  Hispanic  Non-Offending 
Mothers:  Abuse  and  Victimization; 

—Supportive  Response  Training  for 
Parents  of  Sexually  Abused  Children; 

—Incestuous  Offenders'  Maintenance  of 
Child  Sexual  Abuse. 

•  Research  on  the  Non-Offending 
Vlatemal  Parent  of  Victims  of 
htrafamilial  Child  Sexual  Abuse;  and 

•  Infrastructure  for  the  Support  of 
Research  on  Child  Abuse  and  Neglect  in 
the  areas  of: 

—National  Data  Archive  for  Child 

Abuse  cmd  Neglect; 
—Measurement  in  Child  Abuse  and 

Neglect  Research:  An  Update  and 

Critical  Review. 

Demonstration  Projects: 

•  New  Field-Initiated  Demonstrations 
and  Replications  of  Successful  Projects 
Addressing  Child  Abuse  and  Neglect  in 
the  areas  of: 

—North  Carolina  Commission  of  Indian 
Affairs'  Child  Abuse  and  Neglect 
Prevention,  Intervention  and 
Treatment  Project; 

—Don't  Shake  the  Baby:  Replication  of 
a  Successful  Model. 

•  Culturally  Sensitive  Child 
Maltreatment  Prevention  Demonstration 
'rograms  for  Populations  of  Differing 
[lultures; 


•  Model  Approaches  to  Service 
Delivery  to  Combat  Child  Maltreatment 
in  Rural  Communities;  and 

•  National  Training  Program  for 
Effective  Models  of  G^ild  Sexual  Abuse 
Treatment  Programs. 

NCCAN  has  also  funded  grants  in 
earlier  fiscal  years  for  fivt>-year  periods 
that  are  currently  ongoing.  Examples 
include  the  nine  demonstration  projects 
for  Community-Based  Prevention  of 
Physical  Child  Abuse  and  Neglect 
funded  in  FY  1989;  five  research 
projects  for  empirical  evaluations  of 
treatment  approaches  for  child  victims 
of  physical  or  sexual  abuse  in  FY  1990; 
and  the  implementation  of  the 
Consortium  of  Longitudinal  Studies 
funded  in  FYs  1990  and  1991.  NCCAN 
plans  to  continue  support  for  the 
Consortium  for  Longitudinal  Studies. 

More  detailed  information  on  prior 
and  continuation  projects  supported  by 
'NCCAN  as  well  as  on  other  studies  on 
child  maltreatment  are  available 
through  the  Clearinghouse  on  Child 
Abuse  and  Neglect  Information,  P.O. 
Box  1182.  Washington.  DC  20013. 

ni.  Proposed  Child  Abuse  and  Neglect 
Research  and  Demonstration  Priorities 
For  FY  1993 

The  Administration  for  Children  and 
Families  (ACF)  solicits  comments  and 
suggestions  concerning  each  of  the 
proposed  priorities  and  symposia  topics 
for  FY  1993  described  below.  We  also 
solicit  suggestions  for  areas  not  covered 
in  this  announcement,  but  which  are 
timely  and  relate  to  specific  needs  in  the 
field  of  child  abuse  and  neglect.  Any 
suggestions  for  new  priorities  or  topics 
should  keep  in  mind  the  issues  already 
being  addressed  in  current  projects,  as 
listed  above.  Comments  should  also 
build  on  the  current  base  of  knowledge 
in  child  abuse  and  neglect  and  its 
prevention,  identification  and 
treatment.  Knowledge  gained  through 
proposed  research  and  demonstration 
priorities  should  lead  to  improved 
services  for  children  and  families  and 
increase  the  knowledge  in  the  field.  As 
specified  in  the  proposed  priority  areas, 
we  intend  to  pay  special  attention  to 
issues  of  ethnic  and  cultural  relevance 
in  the  design  of  research  studies  and 
demonstration  projects  as  well  as  in  the 
development  of  measures,  evaluations 
and  objectives. 

All  applications  for  demonstration 
priority  areas  are  expected  to  have  an 
evaluation  component,  as  required  by 
the  legislation. 

All  applicants  for  research  priority 
areas,  including  those  for  Graduate 
Research  and  Medical  Research 
Fellowships  in  Child  Abuse  and 
Neglect,  must  provide  an  Assurance  of 


Human  Subjects  Protection  as  specified 
in  the  poHcy  described  on  the  HHS 
Form  596.  All  applicants  will  be 
expected  to  address  ethical  issues 
pertaining  to  the  projects  they  are  ; 

proposing. 

All  successful  applicants  for  both 
research  and  demonstration  will  be 
expected  to  follow  an  NCCAN-suggested 
format  in  the  preparation  of  final 
program  reports  in  order  to  achieve 
broader  dissemination  and  successful 
utilization  of  findings  by  policymakers, 
practitioners,  and  researchers. 
Applications  that  are  submitted  in 
response  to  the  final  announcement  will 
be  subject  to  peer  review. 

All  applicants  should  include  plans  to 
prepare  data  sets  according  to  sound 
documentation  practices  to  ensure  the 
potential  of  these  data  sets  for 
subsequent  use  by  other  researcheis.  A 
manual  on  The  Preparation  of  Data  Sets 
for  Analysis  and  Dissemination: 
Technical  Standards  for  Machine- 
Readable  Data  can  be  obtained  through 
the  National  Data  Archive  on  Child 
Abuse  and  Neglect  located  at  Cornell 
University,  Family  Life  Development 
Center,  E200  MVR  Hall,  Ithaca,  New 
York  14853^401  (telephone:  607/255- 
7794).  NCCAN  also  encourages  the  use 
of  common  data  collection  instruments 
across  studies  where  applicable.  The 
Consortium  for  Longitudinal  Studies  on 
Child  Abuse  and  Neglect  is  developing 
common  batteries  of  measures  for  use 
with  children  of  different  age  groups. 
More  information  can  be  obtained 
through  the  Longitudinal  Study 
Coordinating  Center  located  at  the 
University  of  North  Carolina  at  Chapel 
Hill,  Department  of  Social  Medicine, 
CB#  7240,  Wing  D,  Chapel  Hill,  North 
Carolina  27599-7240  (telephone:  919/ 
962-1136). 

The  proposed  research  and 
demonstration  priority  areas  have  been 
developed  as  the  result  of  literature 
reviews  and  findings  from  recently 
completed  studies,  information  and 
suggestions  received  from  the  field 
including  NCCAN-spor.sored  and  co- 
sponsored  symposia  and  workshops,  the 
NCCAN  Research,  Demonstration  and 
State  Grants  Programs  Meetings, 
hearings  convened  by  the  Advisory 
Board  on  Child  Abuse  and  Neglect, 
other  Departmental  organizations  and 
professional  associations. 

Since  the  amount  of  Federal  funds 
available  for  new  grants  in  FY  1993  is 
limited,  respondents  are  encouraged  to 
recommend  how  proposed  issues 
should  be  prioritized. 

No  acknowledgment  will  be  made  of 
the  comments  submitted  in  respon5.R  to 
this  notice,  but  all  comments  received 
by  the  deadline  will  be  reviewed  and 
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given  thoughtful  considwation  in  the 
preparation  of  the  final  funding 
priorities  ior  child  abuses  and  neglect 
activities  in  FY  1993.  Copies  of  the  haal 
program  announcement  will  be  sent  to 
all  persons  who  comment  on  these 
proposed  priorities. 

A.  Proposed  Research  Priorities 

1.  Field  Initiated  Research  for  Chikt 
Abuse  and  Neglect 

The  generation  of  new  knowledge  that 
promotes  an  understanding  Of  critlGal 
issues  in  child  abuse  and  neglect  is 
essential  in  order  to  improve 
prevention,  identification  and 
treatment.  This  priority  area  proposes  to 
support  new  research  designed  to  carry 
out  the  legislative  responsibilities 
established  for  the  National  Center  on 
Child  Abuse  and  Neglect  by  the  Child 
Abuse  Prevention  and  Treatment  Act  of 
1988,  as  amended.  These 
responsibihties  include  the  conduct  of 
research  on  the  causes,  prevention, 
identification,  treatment  and  cultural 
distinctions  of  child  abuse  and  neglect; 
and  appropriate,  effective  and  culturally 
sensitive  investigative,  administrative, 
and  judicial  procedures  with  respect  to 
cases  of  child  abuse  and  neglect, 
particularly  child  sexual  abuse  and 
exploitation. 

Research  areas  to  be  addressed  are 
those  that  will  expand  the  current 
knowledge  base,  build  on  prior  research, 
contribute  to  practice  and  provide 
insights  into  new  approaches  to  the 
prevention  and  treatment  of  child 
maltreatment.  The  areas  include,  but  are 
not  limited  to,  the  role  of  neighborhood 
safety  Actors  in  the  etiology  and 
reporting  of  child  abuse  and  neglect; 
cultural  factors  in  maltreatment;  the 
treatment  needs  of  maltreated  children 
with  disabilities  and  their  families  and 
the  child  protective  services'  (CPS^ 
system  response;  and  comparative 
studies  on  the  cost  benefits  and 
effectiveness  of  home  visitation 
programs  for  differing  types  of  child 
maltreatment  using  volunteers  or 
professionals. 

The  proposed  research  studies  should 
be  designed  to  address  current  and 
emerging  issues  that  have  direct 
application  to  the  field  of  child  abuse 
and  neglect. 

2.  Graduate  Research  and  Medical 
Research  Fellowships  in  Child  Abuse 
and  Neglect 

The  research  community  has 
highUghted  the  need  to  draw  new 
researchers  into  the  field  of  child  abuse 
and  neglect.  During  FYs  1991  and  1992, 
NCCAN  funded  a  total  of  17  graduate 
research  fellowships  for  doctoral 


candidates  to  complete  dissertations 
addressing  critical  issues  in  child  abuse 
and  neglect.  While  many  agencies  offer 
research  fellowships  for  a  potentially 
broed  spectrum  of  projects,  the  NCCAN 
research  fellowship  p>rogram  is  the  only 
one  whose  sole  aim  is  to  foster  the 
development  of  new  child  abuse  and 
neglect  researchers.  For  FY  1993, 
NCCAN  proposes  to  expand  the 
graduate  research  fellowship  program  to 
include  individual  research  fellowships 
to  graduate  students  at  the  pre- 
dissertation  level  as  well  as  to  medical 
students,  residents  or  fellows  engaged  in 
empirical  research  projects. 

Examples  of  the  proposed  questions 
to  be  addressed  and  issues  to  be  studied 
for  Graduate  and  Medical  Research 
Fellowships  include,  but  are  not  limited 
to,  the  specific  topics  listed  under  the 
priority  area  on  Field  Initiated  Research 
for  Child  Abuse  and  Neglect,  and 
research  on  new  medical  screening  and 
diagnostic  techniques  or  treatments  for 
child  abuse  and  neglect.  Applicants  will 
be  expected  to  identify  any  limitations 
in  carrying  out  the  research  (e.g., 
obtaining  the  sample]  or  potential 
barriers  to  the  completion  of  the  study. 
Applicants  may  also  propose  secondary 
analyses  of  existing  databases  or 
conduct  additional  analyses  of  data 
within  ongoing  research  programs  to 
address  new  questions.  When  the 
proposed  study  is  to  be  part  of  an 
ongoing  research  project  at  the 
institution,  the  study  mnst  be  clearly 
distinguished  from  the  other  research. 

Students  seeking  Graduate  or  Medical 
Research  Fellowships  must  be  enrolled 
as  doctoral  candidates  or  medical 
students,  residents  or  fellows  in  their 
sponsoring  institutions  and  provide 
evidence  of  their  status.  All  applicants 
must  provide  documentation  that  their 
faculty  sponsor  has  endorsed  the 
research  proposal  or  project 
respectively.  Proposals  submitted  by 
sponsoring  institutions  must  includ» 
candidates'  resumes  outlining 
education,  employment  experience, 
conference  presentations,  papers  and 
other  pubUcations,  if  any.  Relevant 
information  on  the  academic  status  of 
the  candidate  should  also  be  included. 
A  letter  of  support  from  a  sponsoring 
faculty  member  must  be  provided  for 
each  graduate  or  medical  student, 
medical  resident  or  fellow  seeking  this 
Fellowship.  All  required  asstirances  and 
certifications,  including  Certification  of 
Protection  of  Human  Subjects 
Assurances,  are  expected  to  be  part  of 
the  application. 

While  an  individual  is  considered  to 
be  the  beneficiary  of  the  grant  support, 
awards  would  be  made  to  ehgible 
institutions  on  behalf  of  qualified 


candidates.  Doctcwal-level  candidates  in 
interdisciplinary  programs  and  special 
education  or  early  childhood  education 
programs  are  also  encouraged  to  apply 
as  are  medical  studeirts,  residents  or 
fellows  participating  in  such  programs. 
To  be  eligible  to  administer  such  a  grant 
on  behalf  of  the  student,  the  institution 
must  be  fully  accredited  by  one  of  the 
regional  institutional  accrediting 
commissions  recognized  by  the  U.S. 
Secretary  of  Educatiai  and  the  Council 
on  Postsecondary  Accreditation,  the 
Accreditation  Council  for  Graduate 
Medical  Education,  or  the  Liaison 
Committee  for  Medical  Education  as 
applicable.  Students  attending 
Historically  Black  Colleges  and 
Universities,  Native  American 
institutions  of  higher  learning,  and  other 
institutions  of  higher  learning  with  a 
history  of  serving  Hispanic  and  Asian 
populations  would  be  encouraged  to 
apply.  There  would  be  no  overhead 
costs  allowed  for  this  program.  The  full 
amount  of  the  stipend  would  go  directly 
to  the  student,  resident  or  fellow.  No 
more  than  two  awards  per  institution 
would  be  made.  Awards  would  be  for  a 
12-month  period  and  would  be  used  to 
cover  stipends,  dependent  allowances, 
university  fees  and  major  costs  for 
conducting  the  proposed  project, 
including  any  necessary  travel. 

3.  Research  on  Risk  Assessment  Systems 

Risk  assessment  systems  have  been  in 
use  by  Child  Protective  Services  (CPS) 
agencies  for  the  past  ten  years.  Several 
child  welfare  organizations  and  nearly 
all  of  the  State  CPS  agencies  have  been 
involved  in  the  development  and/ or 
implementation  of  such  systems.  A  few 
States  maintain  administrative  units 
that  conduct  research,  evaluation  and 
training  on  risk  assessment.  At  least  14 
States  are  using  Child  Abuse  and 
Neglect  Basic  State  Grant  funds  to 
implement  or  improve  their  u^e  of  risk 
assessment  systems. 

From  1986  to  the  present,  NCCAN  has 
funded  eight  studies  on  risk  assessment 
related  to  such  issues  as  the  following: 
screening  decisions  in  CPS; 
development  of  a  predictive  screening 
model;  improving  cultural  sensitivity  in 
risk  assessment;  comparative  analyses  of 
risk  assessment  systems;  the  impact  of 
investigations;  and  a  study  of  high  risk 
child  abuse  and  neglect  groups.  In 
December  1991,  NCCAN  sponsored  a 
Symposium  on  Elisk  Assessment  in 
Child  Protective  Services  to  determine 
the  state  of  the  field  and  highlight  future 
directions.  The  extensive  background 
papers  are  available,  and  the 
proceedings  are  soon  to  be  available 
from  the  Clearinghouse  on  Child  Abuse 
and  Neglect  Information. 
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A  recent  NCCAN-sp>onsored  analysis 
of  State  practices  indicates  that  risk 
assessment  is  being  used  mainly  as  a 
tool  for  guiding  casework  practice,  for 
collecting  pertinent  information  about 
the  child  and  family,  for  classifying 
existing  risk  factors,  and  for  service 
planning.  About  one-third  of  the  States 
reported  that  they  use  risk  assessment  as 
a  predictive  tool. 

Various  risk  assessment  instruments 
are  being  used  by  CPS  agencies  across 
the  country.  Despite  this  widespread 
application  of  risk  assessment  in  CPS 
practice  and  its  potential  for  prediction 
of  maltreatment,  further  research  and 
development  need  to  be  carried  out 
before  risk  assessment  can  be  used  with 
confidence  as  a  comprehensive 
approach  to  effective  CPS  practice  and 
administration.  Under  the  pressure  of 
high  staff  turnover,  excessive  caseloads, 
and  increased  reporting  of  more 
complex  types  of  maltreatment,  some 
agencies  have  sought  to  use  these 
instruments  and  systems  without  the 
adequate  preparatory  training  of  staff. 
Sound  protocols  and  operational 
procedures  will  help  to  address  these 
practice  problems.  Concerns  have  also 
been  expressed  over  the  need  for 
culturally  sensitive  risk  assessment 
systems  and  the  need  to  include 
strengths  or  positive  case  factors  in 
models.  Research  on  risk  assessment 
should  also  address  such  areas  as  the 
validation  of  variables  and  outcome 
measures. 

NCCAN  seeks  to  build  upon  the 
current  knowledge  base  in  risk 
assessment  systems  to  address  the  need 
for  practice  improvements. 

In  this  priority  area,  NCCAN  proposes 
to  support  projects  that  would: 

•  Develop  a  framework  for  risk 
assessment  systems  which  will  establish 
a  clear  rationale  for  the  use  of  these 
systems  in  child  protective  services 
practice  based  on: 

— A  review  of  those  State's  statutes, 
regulations,  agency  policies,  mission 
statements  and  philosophies  which 
establish  the  rationale  or  govern  the 
use  of  risk  assessment  systems;  and 

— A  determination  of  how  risk 
assessment  is  implemented  in  these 
States,  including  a  clarification  of  the 
purpose  for  its  use  and  the 
circumstances  under  which  it  is  used 
at  the  various  decision  points  in  CPS 
case  management,  and  its 
implications  for  workload 
management  and  resource  allocation, 
supervision  and  training,  program 
evaluation  and  use  of  automation. 

•  Determine  the  comparative  validity 
and  effectiveness  of  different  risk 
assessment  designs  and  of  specific 


factors,  including  family  strengths  and 
cultural  differences,  in  predicting  the 
likelihood  of  future  maltreatment. 

B.  Proposed  Demonstration  and  Service 
Priorities 

Unlike  the  proposed  priority  areas  for 
child  abuse  and  neglect  puWished  in  the 
Federal  Register  for  FY  1992,  NCCAN  is 
not  including  Field  Initiated 
Demonstration  Programs  to  Address 
Child  Abuse  and  Neglect  as  a  proposed 
priority  area  for  FY  1993.  Due  to  limited 
funding  available  for  FY  1993,  NCCAN 
proposes  to  provide  funding  for  clusters 
of  grants  under  specific  demonstration 
and  service  priority  areas  that  build  on 

f)rior  efforts,  are  suggested  by  the 
egislation,  and  are  already  identified  by 
the  field.  NCCAN  plans  to  include  a 
field-initiated  demonstration  priority 
area  in  future  discretionary  program 
announcements. 

1.  Innovation  Approaches  To  Expand 
the  Use  of  Volunteers  in  Child  Aouse 
and  Neglect  Prevention,  Intervention 
and  Treatment  Programs 

Volunteers  continue  to  be  a  vital 
community  resource  for  the  prevention 
and  treatment  of  child  abuse  and 
neglect.  They  have  been  used 
extensively  in  child  protection  in  such 
support  activities  as  the  provision  of 
transportation,  clerical  assistance,  and 
arranging  for  food  and  clothing 
donations.  They  have  also  worked 
effectively  in  public  awareness 
programs,  respite  care,  and  substance 
abuse  prevention  and  treatment 
programs.  Several  approeches  for  the 
utilization  of  volunteers,  including 
those  supported  by  NCCAN,  have  been 
piloted  and  fully  implemented  by  the 
field.  Examples  include  the  use  of 
volunteers  in  the  now  established  roles 
of  the  court-appointed  special  advocate, 
guardian  ad  litem,  and  parent  aide. 

Given  the  problem  of^scarce  resources 
being  faced  by  all  levels  of  government 
and  the  nonprofit  sector  and  the 
increasing  needs  of  the  field,  NCCAN  is 
interested  in  promoting  the  expansion 
of  volunteer  opportunities.  NCCAN 
seeks  to  support  this  expansion  through 
the  development  of  innovative  models 
which  utilize  volunteers  in  settings  and 
activities  where  they  have  not 
previously  been  used.  Collaborative  and 
multidisciplinaiy  approaches  are 
encouraged  and  may  include  public- 
private  partnerships. 

There  is  a  related  need  to  identify, 
document  and  disseminate  information 
on  best  practices  for  the  recruitment, 
training  and  reterition  of  volunteers  in 
order  to  effectively  and  efficiently 
develop  this  valuable  resource.  TTie 
profKwed  demonstrations  would  include 


an  evaluation,  plans  for  the 
dissemination  and  utilization  of 
findings  through  new  networks,  and 
manuals  for  replication  of  effective 
approaches  in  new  locations. 

2.  Model  Inter-Agency  Collaborative 
Approaches  to  Prevent  Maltreatment  of 
Children  With  Disabilities 

A  number  of  studies  have  found  that 
children  with  mental  and  physical 
disabilities  are  overly-represented  in 
maltreated  samples  and  preliminarj' 
studies  have  found  a  high  incidence  of 
maltreatment  among  children  with 
disabilities  (Ammerman  et  ah,  1988  & 
1991).  Studies  also  suggest  that  niany 
children  with  disabilities  exhibit 
behaviors  that  are  similar  to  those  of 
maltreated  children  who  do  not  have 
disabilities,  indicating  that  some 
children  with  disabilities  may  be  at  high 
risk  for  child  abuse  and  neclect. 

There  is  a  need  to  identi^,  develop  or 
adapt  model  approaches  to  the 
prevention  of  maltreatment  of  children 
with  disabihties.  These  approaches 
should  address  the  unique  needs  of 
children  with  various  types  of 
disabilities  and  their  families. 
Specifically,  the  approaches  should  be 
sensitive  to  the  severe  behavioral 
problems  that  some  children  with 
disabihties  may  exhibit.  They  should 
also  be  sensitive  to  other  fectors  of  risk 
for  maltreatment  such  as  disruption  in 
the  formation  of  f>arent-child 
attachments,  stress  and  frustration 
associated  with  the  raising  of  children 
with  disabihties,  and  the  increased 
vulnerebihty  of  many  of  these  children 
due  to  communication  difficulties  in 
revealing  their  possible  maltreatment  lo 
others. 

In  this  priority  area,  NCCAN  proposes 
to  support  collaborative  efforts  for 
model  programs  for  the  prevention  of 
maltreatment  of  children  with 
disabihties.  This  would  include 
collaboration  with  the  Education  and 
Training  component  of  the  State 
Protection  and  Advocacy  System 
created  by  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  of  1990,  as  amended,  and  the  State 
Interagency  Coordinating  Council  for 
the  early  intervention  program  under 
Part  H  of  the  Individuals  with 
Disabilities  Education  Act.  Examples  of 
products  available  for  use  include  a 
training  guide  for  Preventing 
Maltreatment  of  Children  with 
Handicaps  and  Programs  to  Supp>ort 
Families  of  Children  with  Special  Needs 
for  Use  in  Head  Start  and  Public  School 
developed  in  1985  and  1986  as  a  result 
of  an  Interagency  Agreement  between 
the  Department  of  Education's  Special 
Education  Programs,  the  Administration 
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on  Children,  Youth  and  Families  and 
the  Administration  on  Developmental 
Disabilities.  These  demonstration 
programs  may  build  on  such  materials 
developed  or  adapted  from  or  linked 
with  odier  community-based  programs 
run  by  Head  Start  programs,  school 
systems.  University  Affiliated  Programs 
under  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1990,  as  amended,  private  agencies, 
hospitals,  mental  health  centers,  or 
Child  Protective  Services  agencies. 

An  evaluation  component  would  be 
included  and  the  program  designed,  as 
appropriate,  to: 

•  Create  community  awareness  and 
sensitivity  to  the  prevention  and 
intervention  needs  of  children  with 
disabilities  who  are  maltreated  through 
the  use  of  brochures,  oral  presentations, 
and  the  media,  including  television, 
radio  and  newspapers; 

•Mobilize  local  public  and  private 
agencies  and  resources  to  make 
provision  for  the  prevention  of  child 
maltreatment  as  part  of  the  systematic 
screening,  early  identification  and 
referral  of  children  with  single  and/or 
multiple  disabilities  and  their  families 
for  appropriate  prevention  and 
intervention  services; 

•  Make  use  of  self-instructional 
training  materials  for  the  prevention  of 
child  maltreatment  for  use  by  families 
and  community  service  agencies  in  the 
provision  of  early  screening, 
identification,  and  referral  of  children 
with  disabilities; 

•  Adopt  a  comprehensive  and 
individualized  approach  to  prevention 
in  the  assessment  and  a  multi- 
component  intervention  strategy; 

•  Target  various  intervention 
strategies  to  remediate  the  high  risk 
factors  for  maltreatment  of  children 
with  various  types  of  disabilities  and 
parental/family  stress  and  need  for 
supportive  services; 

•  Network  with  social,  medical, 
mental  health,  and  legal  consultants  and 
advocacy  groups  including  State 
Protection  and  Advocacy  Systems; 

•  Coordinate  maltreatment 
prevention  and  intervention  services 
among  community-based  agencies  to 
meet  the  needs  of  children  with 
disabilities  and  their  families; 

•  Recognize  the  unique  transportation 
needs  of  children  with  disabilities  and 
ensure  their  accessibihty  to  sites  where 
preventive  services  are  being  delivered; 

•  Recognize  the  unique  needs 
children  with  disabilities  have  for 
access  to  and  accommodation  by  the 
legal  system; 

•  Build  on  the  strengths  and 
community-based  support  system 
networks  of  the  individual  child  and 


family  (e.g.,  churches,  service  clubs, 
extended  families,  support  groups,  day 
programs,  respite  care,  social  and 
recreation  facihties): 

•  Recruit,  train  and  use  volunteers 
and  paraprofessionals  for  home 
visitation  and  provision  of  hortie-based 
support  services. 

These  services  may  be  implemented 
on  a  multi-county.  State  or  regional 
basis.  The  proposed  demonstrations 
would  also  include  plans  for  the 
dissemination  and  utilization  of 
findings  through  the  State  and  local  CPS 
agencies,  the  State  Protection  and 
Advocacy  Systems  and  related 
networks,  and  manuals  for  replication  of 
effective  approaches  in  other  locations. 

3.  Specialized  Joint  Training  for  State 
and  Local  Child  Protective  Services 
Workers  and  Providers  of  Services  to 
Children  With  Disabihties  on  the 
Identification,  Intervention  and/or 
Treatment  of  Maltreated  Children  With 
Disabilities 

Infants  and  children  with  disabilities 
are  particularly  vulnerable  to  abuse  and 
neglect,  and  many  children  develop 
disabilities  because  of  abuse  and 
neglect.  The  quality  of  program 
development,  screening  and  assessment, 
diagnosis  and  referral,  interagency  case 
management,  and  services  provided  to 
meet  the  special  needs  of  abused  and 
neglected  infants  and  children  with 
disabilities  and  their  families  depends 
heavily  on  collaboration  and 
coordination  between  State  and  local 
CPS  agencies  and  State  and  local 
agencies  that  primarily  serve  children 
with  disabilities. 

There  is  a  need  to  increase  the 
knowledge  and  expertise  of  CPS 
workers  and  providers  of  services  to 
children  with  disabilities  in  meeting  the 
needs  of  maltreated  infants  and  children 
with  disabihties.  NCCAN  proposes  to 
support  joint  training  programs  in  order 
to  develop  such  competence  and 
coordination  between  agencies  in 
addressing  the  unique  needs  of  this 
population.  The  development  of  these 
training  programs  would  require 
collaboration  by  State  and  local  agencies 
in  the  field  of  child  protection  and 
services  to  children  with  disabilities. 
This  would  include  collaboration  with 
the  State  Protection  and  Advocacy 
System  authorized  by  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  of  1990,  as 
amended.  The  development  of  such 
training  programs  would  be 
documented  and  include  a  strong 
evaluation  component.  The  training 
would  focus  on  techniques  for  the 
identification,  intervention  and/or 
treatment  of  abuse  and  neglect  of  infants 


and  children  with  disabilities  and  their 
families. 

The  application  for  the  proposed 
training  program  would  be  expected  to 
describe  the  specific  content  areas  to  be 
addressed,  show  how  these  areas  are 
related  to  the  objective  of  improving 
coordination  between  State  or  local  CPS 
agencies  and  State  and  local  agencies 
serving  children  with  disabilities  and 
indicate  how  such  improved 
coordination  would  improve  the 
delivery  of  services  to  infants  and 
children  with  disabilities  and  their 
famihes.  The  proposed  demonstrations 
would  also  be  required  to  include  plans 
for  the  dissemination  and  utilization  of 
the  findings  through  the  State  and  local 
CPS  agencies,  the  State  Protection  and 
Advocacy  Systems  and  related 
networks,  and  models  for  replication  of 
effective  training  approaches. 

4.  Model  Approaches  to  Training 
Professionals  on  Child  Fatality  Review 
Teams 

According  to  the  1991  Annual  Fifty 
State  Survey  conducted  by  the  National 
Committee  for  the  Prevention  of  Child 
Abuse  (NCPCA),  1,383  children  were 
registered  as  fatal  victims  of  child 
maltreatment.  The  actual  annual 
national  total  may  be  much  higher.  A 
large  number  of  child  fatalities  are 
classified  as  accidents  or  unexplained 
deaths,  rather  than  as  deaths  resulting 
from  maltreatment.  Undercounting  and 
lack  of  knowledge  about  the 
circumstances  of  these  deaths 
undermine  prevention  efforts. 

Many  agencies  are  charged  with  the 
investigation  of  a  child's  death  and  may 
not  recognize  the  case  as  suspicious  if 
sufficient  information  is  unavailable.  If 
medical  personnel  are  unfamiliar  with 
signs  of  child  abuse  and  neglect,  the 
death  may  be  attributed  to  natural 
causes.  In  the  absence  of  an  autopsy  or 
an  examination  by  a  coroner  or  medical 
examiner  who  is  trained  in  forensic 
techniques,  evidence  of  maltreatment 
may  go  undetected.  Further,  lack  of 
coordination  and  sharing  of  information 
among  agencies  and  across  multiple 
jurisdictions  and  concerns  over  issues  of 
confidentiality  often  impede  the  process 
of  correct  identification. 

A  growing  number  of  counties  and 
States  have  begun  to  take  action  to 
develop  strategies  for  reviewing  child 
deaths  in  order  to  more  effectively 
respond  to  and  ultimately  prevent  child 
maltreatment  fatalities.  Currently  26 
States  have  established  State  and/or 
local  multi-agency  teams  and  half  of  the 
remaining  States  are  actively  pursuing 
team  development. 

The  importance  of  child  fatality 
review  is  emphasized  in  the  recent 
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reauthorization  of  the  Child  Abuse 
Prevention  and  Treatment  Act.  as 
amended.  Within  two  years  of 
enactment  of  the  legislation,  the 
Advisory  Board  on  Child  Abuse  and 
Neglect  must  provide  a  report  to 
Congress  with  recommendations  for  a 
national  policy  designed  to  reduce  and 
prevent  child  maltreatment-related 
deaths.  The  Advisory  Board  has  been 
highlighting  the  importance  of  this  issue 
in  its  recent  reports  and  held  a  hearing 
on  child  fatalities  in  the  Spring  of  1992. 
The  law  also  requires  that  NCCAN 
include  information  on  the  number  of 
deaths  due  to  child  abuse  and  neglect  in 
its  national  incidence  study  and  that 
States,  under  the  baste  State  grant 
program,  include  information  on  special 
interagency  child  fatality  review  panels 
in  their  State  program  plans.  In 
addition,  the  purpose  of  the  Children's 
Justice  Act  program  has  been  expanded 
to  require  that  State  task  forces  address 
the  handling  of  cases  of  suspected  child 
maltreatment-related  fatalities. 

The  Department  has  responded  to  and 
initiated  other  efforts  in  support  of  the 
establishment  of  child  fatality  review 
panels.  One  of  the  Healthy  People  2000 
National  Health  Promotion  and  Disease 
Prevention  Objectives  is  "to  extend  to  at 
least  45  States  implementation  of 
unexplained  child  death  review 
systems." 

Findings  from  the  Child  Maltreatment 
Fatalities  Project,  a  collaborative  effort 
of  the  American  Bar  Association  (ABA) 
and  the  American  Academy  of 
Pediatrics  (AAP),  funded  by  the  Robert 
Wood  Johnson  Foundation,  identified 
two  major  models  of  fatahty  review 
committees:  Intra-agency  committees, 
which  may  be  interdisciplinary,  often 
farmed  for  internal  review  purposes  to 
identify  problems  and  propose  solutions 
within  a  single  agency;  and  inter- 
agency, multidisciplinary  review 
committees  with  a  broader  structure  and 
purpose.  Reports  from  the  project  are 
available  from  the  ABA.  The  National 
Center  for  Prosecution  of  Child  Abuse 
sponsors  national  conferences,  provides 
basic  training,  and  publishes  materials 
on  child  maltreatment  fatalities.  In  a 
recent  issue  of  Update  published  by  that 
Center,  Dr.  Michael  Durfee,  an  advocate 
for  multi-agency  coordination  on 
suspicious  child  deaths,  reports  that  the 
core  team  members  should  include  the 
prosecuting  attorney,  the  coroner  or 
medical  examiner,  representatives  of 
law  enforcement,  health  and  child 
protective  services.  Additional  members 
may  be  from  the  school,  preschool, 
probation,  parole,  mental  health,  fire 
department,  emergency  room,  the 
emergency  medical  technician  and  the 
child  advocate. 
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In  this  priority  area.  NCCAN  seeks  to 
encourage  efficient  and  effective  child 
fatality  reviews  at  the  local  and  State 
levels  by  supporting  the  development  of 
•  model  approaches  to  the  training  of 
professionals  who  are  members  of 
interagency,  multi-disciplinary  child 
fatality  review  teams.  Such  training 
programs  would  include,  but  not  be 
limited  to,  the  development  of  a 
curriculum  on  the  roles  and 
responsibilities  of  the  members; 
guidelines  and  procedures  for 
conducting  comprehensive 
investigations,  including  internal 
requirements  and  interagency  protocols 
for  medical  examiners  and  coroners,  law 
enforcement,  child  protective  services, 
health,  mental  health  and  other 
agencies;  case  review  and  management; 
and  procedures  for  appropriate  sharing 
of  information.  The  development  of 
these  training  programs  must  be 
documented  and  include  a  strong 
evaluation  component.  The  training 
program  should  also  include  an 
annotated  bibliography  and  resource 
manual  on  relevant  forensic  issues. 

C.  Symposia 

In  addition  to  the  above  activities, 
NCCAN  proposes  to  convene  symposia 
in  FY  1993  with  selected  experts  on 
subject  areas  of  critical  concern  to  the 
field  of  child  abuse  and  neglect.  The 
selection  of  topics  for  the  symposia  will 
focus  on  issues  on  which  some  research 
and  demonstration  efforts  have 
occurred,  but  for  which  there  is  no  clear 
direction  for  further  development. 

The  purpose  of  each  symposium  is  to 
review  what  is  known  to  the  field,  but 
needs  further  exploration,  and  to 
identify  areas  about  which  httle  is 
known  and  which  require  closer     • 
examination.  The  symposia  should 
result  in  recommendations  for  multi- 
year  strategies  for  further  exploring 
some  topics  and  for  identifying  new 
areas  for  examination.  This  will  be 
accomplished  by  bringing  together  small 
groups  of  selected  experts  who  will 
assess  the  major  issues  and  identify 
trends  and  problems  in  the  field. 
Substantive  reports  of  publishable 
quality  will  be  prepared  based  up)on  the 
disciissions  during,  and  findings  from, 
the  symposia. 

Comments  are  requested  on  the 
following  symposia  topics  which 
NCCAN  proposes  to  address  in  FY  1993: 

•  Evaluation  of  Prevention  Programs 
for  Parents  of  Newborns; 

•  Recruitment,  Background  Checks. 
Training  and  Retention  of  Volunteers  in 
Youth-Serving  Programs;  and 

•  Findings  from  Recently  Completed 
Research  and  E)emonstration  Grants  on 
Family  Functioning  of  Neglectful 


FamiUes  and  Diagnosing  and  Treating 
Chronic  Neglect. 

In  addition  to  those  cited  above, 
practitioners  and  researchers  are 
encouraged  to  propose  other  relevant 
subjects  for  symposia  deliberations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.670.  Child  Abuse  and 
Neglect  Prevention  and  Treatment) 

Dated:  February  17, 1993. 
Joseph  A.  MettoU, 

Acting  Commissioner.  Administration  on 
Children,  Youth  and  Families. 
[FR  Doc  93-11264  Filed  S-n-93;  8:45  ara| 
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Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  New 
Community  and  Migrant  Health 
Centers,  ExparxJed  Community  and 
Migrant  HeaHh  Center  Activities  and 
Planning  Grants  for  Future  Community 
Health  Centers 

agency:  Heakh  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  Availability  of  Funds. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of 
discretionary  grant  funds  of 
approximately  $18  milhon  in  fiscal  year 
(FY)  1993  under  sections  330  and  329 
of  the  Public  Health  Service  (PHS)  Act 
to  establish  new  community  health 
centers  (CHCs)  and  migrant  health 
centers  (MHCs).  to  expand  existing  C/ 
MHC-s,  and  to  award  a  limited  number 
of  planning  grants  to  support  future 
CHCs.  For  more  than  twenty-five  years, 
the  C/MHC  programs  have  been  working 
toward  ensuring  the  availability  and 
accf-ssibility  of  essential  primary  health 
services  to  those  individuals  who  have 
thfe  rro.st  limited  access  to  services.  The 
goal  of  the  C/MHC  New  Start  and 
Expansion  strategy  is  to  extend  primary 
health  services  to  a  significant  portion 
of  the  population  currently  without 
priinnry  health  services  by  supporting 
the  development  and  maintenance  of 
systems  of  care  in  areas  where  such 
systems  are  lacking  or  inadequate. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-ied  national  activity.  The 
health  center  program  directly  addresses 
the  Healthy  People  2000  objectives  by 
improving  access  to  preventive  and 
primary  care  services  for  underserved 
populations,  especially  minority  and 
other  disadvantaged  populations. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
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Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  {Summary  Report:  Stock 
No.  017-001-00473-01)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325 
(Telephone  202-783-3228). 
ADDRESSES:  The  PHS  Regional  Grants 
Management  Officers  (RGMOs)  whose 
names  and  addresses  are  provided  in 
the  appendix  to  this  document  are 
responsible  for  distributing  application 
kits  and  guidance  (Form  PHS  5161-1 
with  revised  face  sheets  DHHS  Form 
424,  as  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
control  number  0937-0189),  and 
completed  applications  must  be 
submitted  to  diem.  Potential  applicants, 
either  existing  or  new  organizations, 
should  also  contact  the  appropriate 
RGMO  to  obtain  information  about  the 
letter  of  interest  process.  Applicants  are 
encouraged  to  submit  a  letter  of  interest. 
Regional  Offices  will  use  the  letters  of 
interest  to  assist  communities  in  the 
development  of  their  applications  and 
to  direct  these  communities  to  the 
appropriate  and  available  resources.  The 
RGMO  can  also  provide  assistance  on 
business  management  issues. 
DATES:  Applications  are  due  June  1, 
1993.  Applications  shall  be  considered 
to  have  met  the  deadline  if  they  are:  (1) 
Received  on  or  before  the  deadline  date; 
or  (2)  postmarked  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  Untimely  applications  will 
be  returned  to  the  applicant.  Applicants 
should  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  or  request  a  legibly  dated  U.S. 
Postal  Service  postmark.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailing.  The 
application  deadline  for  this  program 
was  published  at  58  FR  19827  on  April 
16,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  program  information  and 
technical  assistance,  contact  Richard  C. 
Bohrer,  Director,  Division  of 
Commimity  and  Migrant  Health.  5600 
Fishers  Lane,  room  7A-55,  Rockville, 
MD  20857  (301)  443-2260. 

SUPPLEMENTARY  INFORMATION: 

1.  Community  Health  Centers 

Grant  Amounts 

Approximately  $15.7  million  in 
discretionary  grants  to  establish  CHCs  in 
new  geographic  areas  and/or  to  expand 
existing  CHCs  into  new  or  existing 
geographic  areas  will  be  made  available 
under  section  330  of  the  PHS  Act  (42 
U.S.C.  254c).  Of  the  approximately 
$15.7  million  available,  approximately 


half  will  be  directed  to  new  service 
areas  and  half  will  go  toward  expanding 
capacity  (i.e..  increasing  the  number  of 
new  patients  served)  of  existing  CHCs 
within  their  current  service  areas.  In 
addition,  approximately  $500,000  will 
be  made  available  to  support  a  limited 
number  of  planning  grants  under 
Section  330(b)  of  the  PHS  Act. 

Number  of  Awards 

Approximately  40  to  50  Section  330 
awards  will  be  made,  ranging  up  to 
$700,000.  Awards  will  be  made  for  a 
one  year  budget  period.  Project  periods 
for  new  CHCs  will  be  for  up  to  two 
years,  while  expansion  grants  will  have 
project  periods  consistent  with  the 
ongoing  grant.  In  addition, 
approximately  10  to  12  planning  grants 
will  be  awarded,  ranging  from  $25,000 
to  $40,000.  Awards  for  planning  grants 
will  be  made  for  one  year  and  will  not. 
in  any  way.  commit  the  PHS  to  support 
the  applicant  for  additional  planning 
grants  or  for  future  operational  funding. 

Eligible  Applicants 

Eligible  applicants  for  new  CHCs  are 
public  or  private  nonprofit  entities 
whose  proposed  service  areas  are  not 
currently  being  served  by  a  federally 
funded  CHC.  The  proposed  service  area 
must  be  a  defined  geographic  area  or 
population  which  is  federally 
designated,  in  whole  or  in  part,  as  a 
medically  underserved  area  (MUA)  or 
medically  underserved  population 
(MUP).  Applicants  must  be  prepared  to 
provide  the  comprehensive  primary 
health  services  required  under  section 
330,  and  supplemental  services 
necessary  to  assure  that  required 
primary  health  services  are  provided 
effectively. 

Eligible  applicants  for  CHC 
expansions  must  either  be:  (1)  Current 
recipients  of  section  330  funds  or  (2) 
recipients  of  section  329  funds 
requesting  section  330  support  for 
primary  health  services  to  other  than 
migrant  and  seasonal  farmworkers  and 
their  families.  The  applicant's  proposed 
delivery  system  in  conjunction  with  its 
current  delivery  capacity  must  provide 
the  comprehensive  primary  health 
services  required  imder  section  330,  and 
supplemental  services  necessary  to 
assure  that  required  primary  health  care 
services  are  provided  effectively.  The 
proposed  service  area  must  be  a  defined 
geographical  area  or  population  which 
is  federally  designated,  in  whole  or  in 
part,  as  a  MUA/MUP. 

Ehgible  applicants  for  CHC  planning 
grants  are  public  or  private  nonprofit 
entities  whose  proposed  service  area  is 
not  currently  being  served  by  a  federally 
funded  CHC.  The  proposed  service  area 


must  be  a  defined  geographic  area  or 
population  which  is  federally 
designated,  in  whole  or  in  part,  as  a 
MUA/MUP.  If  the  area/population  is  not 
currently  designated,  the  applicant  must 
provide  documentation  that  the  request 
has  been  submitted  to  the  Bureau  of 
Primary  Health  Care  (must  be  received, 
or  postmarked,  by  April  1, 1993  for 
applicant  to  be  eligible  for  review). 
Applicants  must  provide  a  detailed  plan 
that  demonstrates  how  the  applicant 
will  develop  the  comprehensive 
primary  health  services  required  under 
section  330,  and  the  supplemental 
services  necessary  to  assure  that 
required  primary  health  services  are 
provided  effectively. 

Criteria  for  Evaluation 

When  determining  whether  Federal 
support  will  be  made  available  for  new, 
expansion  or  planning  grants  for  CHCs, 
the  Department  will  review  the 
applications  for  compliance  with 
standard  criteria  stipulated  in  the 
program  regulations  (42  CFR  51c.305  for 
operating  CHCs  and  42  CFR  51C.204  for 
planning  grants).  These  include: 

(a)  The  relative  need  of  the 
populations  to  be  served  for  the  services 
to  be  provided  based  on  the  following 
indicators: 

For  Urban  Applicants 

(1)  Percentage  of  the  population  with 
incomes  below  200  percent  of  the 
official  poverty  level; 

(2)  A  minority  population  of  25 
percent  or  more; 

(3)  A  shortage  of  necessary  primary 
care  health  professionals  to  meet  the 
needs  of  the  target  population;  and 

(4)  Other  documented  community 
health  issues  such  as  a  high 
unemployment  rate,  high  percentage  of 
uninsured  population,  high  growth  rate 
of  minority/special  populations,  high 
teenage  pregnancy  rate,  high  morbidity 
rates  due  to  specific  diseases,  late  entry 
into  prenatal  care,  high  percentage 
geriatric  population,  high  infant 
mortality  rate,  high  percentage  of  low 
birthweight,  cultural/language  barriers, 
or  excessive  travel  time/distance  to  next 
nearest  source  of  primary  care. 

For  Rural  Applicants 

(1)  Percentage  of  the  population  with 
incomes  below  200  percent  of  the 
official  poverty  level;  (2)  geographic 
barriers  based  on  average  travel  time/ 
distance  to  next  nearest  source  of 
primary  care  that  is  accessible  to 
Medicaid  recipients  and/or  iminsured 
low  income  people  in  need  of  a  sUding 
fee  schedule;  (3)  shortage  of  necessary 
primary  care  health  professionals  to 
meet  the  needs  of  the  population;  and 
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(4)  Other  documented  community  health 
issues  such  as  a  high  unemployment 
rate,  high  percentage  of  uninsured 
population,  high  growth  rate  of 
minority/special  populations,  high 
teenage  pregnancy  rate,  high  morbidity 
rates  due  to  specific  diseases,  late  entry 
into  prenatal  care,  high  percentage 
geriatric  population,  high  infant 
mortality  rate,  high  percentage  of  low 
birth  weight,  cultural/language  barriers, 
or  a  high  percentage  minority 
population;  and 

(b)  The  extent  to  which  the 
applicant's  project  plan  for  new  starts, 
expansions  or  planning  grants  for  CHCs 
meets  the  program  requirements: 

For  CHC  New  Start  and  Expansions  in 
New  Service  Areas 

(1)  The  applicant's  capability  in  the 
following  health  services/clinical 
management  areas:  (i)  A  health  care 
plan  responsive  to  community  needs, 
i.e.,  a  plan  that  addresses  the  priority 
health  problems  of  the  user/service  area 
population;  (ii)  provision  of  patient  case 
management  and  the  assurance  of 
continuity  of  care;  (iii)  a  quality 
assurance  program  and  an  appropriate 
number  and  mix  of  primary  care 
physicians,  non-physician  primary  care 
providers  and  clinical  support  staff;  and 
(iv)  provision  of  translation  services — if 
a  substantial  number  of  the  individuals 
in  the  population  served  by  a  center  are 
of  limited  English-speaking  ability,  the 
services  of  appropriate  personnel  fluent 
in  the  language  spoken  by  a 
predominant  number  of  such 
Individuals  is  necessary; 

(2)  The  degree  to  which  the  apphcant 
ensures  that  its  governing  board  is 
appropriately  structured  and  has  by- 
laws reflecting  all  its  functions  and 
responsibilities.  A  public  entity  must  be 
able  to  meet  all  governance 
requirements  or  have  an  acceptable 
coapplicant  board  (governing  boards  of 
public  centers  by  statute  are  not 
required  to  set  general  policies  for  the 
center); 

(3)  The  administrative  and 
management  capability  of  the  applicant, 
particularly  the  extent  to  which  center 
operations  will  emphasize  efficiency  of 
operations  and  souind  financial 
management; 

(4)  The  degree  to  which  the  applicant 
I  intends  to  integrate  its  services  with 

other  Federal  programs  or  projects,  as 
well  as  the  degree  of  collaboration  with 
State  and  local  health  departments, 
health  professions  training  programs, 
and  other  health  and  social  services 
providers;  and  3 

(5)  Whether  the  proposed  expansion 
will  result  in  new  patients  being  served 
through  a  new  access  point  in  an  MUA/ 


MUP  not  being  served  by  a  Section  329/ 
330  project.  If  the  area/population  is  not 
currently  designated,  applicant  must 
provide  documentation  that  the  request 
has  been  submitted  to  the  Bureau  of 
Primary  Health  Care  (must  be  received, 
or  postmarked,  by  April  1, 1993  for 
applicant  to  be  eligible  for  review). 

For  CHC  Expansions  in  an  Existing 
Service  Area 

Applicants  must  demonstrate  how  the 
proposed  CHC  expansion  will  result  in 
new  patients  being  served.  Applicants 
will  be  evaluated  according  to  the 
following  criteria: 

(1)  The  extent  to  which  the  grantee 
justifies  a  patient  demand  in  excess  of 
what  is  reasonable  for  the  ciurent 
organization  to  serve; 

12}  The  extent  to  which  the  clinical 
component  of  the  proposed  expansion 
plan  is  responsive  to  commimity  needs, 
i.e.,  plan  addresses  the  priority  health 
problems  of  the  new  patients  to-be 
served;  \ 

(3)  The  extent  to  which  the  proposed 
expansion  plan  is  a  reasonable  and  cost- 
effective  solution  to  meet  the  projected 
demand;  and 

(4)  The  extent  to  which  the  budget  is 
reasonable  and  appropriate  and 
corresponds  to  the  objective  of  the 
request  for  funds. 

For  CHC  Planning  Grants 

Planning  grants  are  available  to 
provide  developmental  assistance  in 
such  areas  as:  leadership;  strategic  and 
operational  plans;  and  clinical  and 
administrative  structures.  Although  the 
awarding  of  a  planning  grant  does  not 
commit  the  PHS  to  support  the 
applicant  for  additional  planning  grants 
or  for  operational  funding,  the  purpose 
of  a  planning  grant  award  is  to  aid  a 
community  in  the  development  of  a 
future  Section  330  project.  Applicants 
will  be  evaluated  according  to  the 
following  criteria: 

(1)  The  applicant's  capability  to 
develop  a  plan  that  addresses  the 
following  health  services/clinical 
management  areas:  (i)  A  health  care 
plan  responsive  to  commimity  needs, 
i.e.,  a  plan  that  addresses  the  priority 
health  problems  of  the  user/service  area 
population;  (ii)  provision  of  patient  case 
management  and  the  assurance  of 
continuity  of  care;  (iii)  a  quality 
assurance  program  and  an  appropriate 
number  and  mix  of  primary  care 
physicians,  non-physician  primary  care 
providers  and  clinical  support  staff;  and 
(iv)  provision  of  translation  services — if 
a  substantial  number  of  the  individuals 
in  the  population  served  by  a  center  are 
of  limited  English-speaking  ability,  the 
services  of  appropriate  personnel  fluent 


in  the  language  spoken  by  a 
predominant  number  of  such 
individuals  is  necessary; 

(2)  The  degree  to  which  the  applicant 
proposes  a  plan  to  ensure  that  it  can 
develop  a  governing  board  that  is 
appropriately  structured  and  has  by- 
laws reflecting  all  its  functions  and 
responsibihties.  A  public  entity  must  be 
able  to  meet  all  governance 
requirements  or  have  an  acceptable  co- 
appUcant  board  (governing  boards  of 
public  centers  by  statute  are  not 
required  to  set  general  policies  for  the 
center); 

(3)  The  applicant  provides  a  plan  that 
demonstrates  how  the  organization  will 
develop  its  administrative  and 
management  capability,  particularly  the 
extent  to  which  center  operations  will 
emphasize  efficiency  of  operations  and 
sound  financial  management;  and 

(4)  The  degree  to  which  the  applicant 
provides  a  plan  to  integrate  its  services 
with  other  Federal  programs  or  projects, 
as  well  as  the  degree  of  collaboration 
with  State  and  local  health  departments, 
health  professions  training  programs, 
and  other  health  and  social  services 
providers. 

The  HRSA  hopes  to  achieve  a  wide 
geographic  dispersion  of  awards. 
Contingent  upon  the  outcome  of  the 
review  process,  grant  awards  will  be 
made  in  such  a  manner  as  to  achieve  a 
distribution  of  resources  throughout  the 
country. 

2.  Migrant  Health  Centers 

Grant  Amounts 

Approximately  $1.8  miUion  in 
discretionary  grants  to  establish  new 
MH  centers  or  programs  and/or  to 
expand  the  capacity  of  existing  MH 
centers  or  programs  will  be  made 
available  under  section  329  of  the  PHS 
Act  (42  U.S.C  254b).  Of  the  $1.8  million 
available,  approximately  half  will  be 
directed  to  new  service  areas  and  half 
will  go  toward  expanding  capacity  (i.e., 
increasing  the  number  of  new  patients 
served)  of  existing  MH  centers  or 
programs  within  their  current  service 
areas. 

Number  of  Awards 

A  total  of  approximately  10  awards 
will  be  made  for  new  centers,  programs 
and  expansions,  ranging  from  $50,000  to 
$300,000.  Awards  will  be  made  for  a 
one  year  budget  period,  with  project 
periods  of  up  to  two  years. 

Eligible  Applicants 

Migrant  health  "centers"  and 
"programs"  have  different  requirements 
under  the  authorizing  legislation  and  its 
implementing  regulations.  MH 
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"centers"  must  offer  a  full  range  of 
specified  primary  and  supplemental 
services  and  serve  a  "high  impact  area", 
i.e.,  an  area  having  not  less  than  4,000 
migratory  agricultural  workers  and 
seasonal  workers  residing  in  its 
boundaries  for  more  than  two  months  in 
any  calendar  year.  (See  section 
329(d)(1)(A).  PHS  Act.  and  42  CFR  part 
56,  subpart  Q.  On  the  other  hand,  MH 
"programs"  may  be  funded  in  areas 
where  there  is  no  MH  "center"  and  in 
which  not  more  than  4,000  migratory 
agricultural  workers  and  their  families 
reside  for  more  than  two  months.  The 
range  of  services  which  a  "program" 
must  provide  is  more  limited  than  those 
of  a  "center".  (See  section  329(d)(1)(B). 
PHS  Act.  and  42  CFR  part  56,  subpart 
F). 

Eligible  applicants  for  new  starts  of 
MH  centers  or  programs  are  public  or 
private  nonprofit  entities  whose 
proposed  service  area  is  not  currently 
served  by  a  federally  funded  MH  center 
or  program.  For  MH  centers,  applicants 
must  be  prepared  to  provide 
comprehensive  primary  health  services 
to  migrant  and  seasonal  farmworkers 
and  their  famihes  in  a  defined  service 
area  as  required  under  section  329,  and 
supplemental  services  necessary  to 
assure  the  effectiveness. of  required 
primary  health  services.  For  MH 
programs,  applicants  must  be  prepared 
to  make  arrangements  with  existing 
health  care  providers  to  furnish  primary 
health  services  (although,  as  noted,  the 
services  required  of  "programs"  are 
more  limited). 

Eligible  applicants  for  expansions  of 
MH  centers  or  programs  must  either  be: 
(1)  Current  recipients  of  section  329 
funds  or  (2)  recipients  of  section  330 
funds  requesting  section  329  support  for 
primary  health  care  services  to  migrant 
and  seasonal  fermworkers  and  their 
families.  The  applicant's  proposed 
delivery  system  in  conjunction  with  its 
current  delivery  capacity  must  provide 
comprtbensive  primary  health  services 
to  migrant  and  seasonal  farmworkers 
and  their  families  as  required  under 
section  329,  and  supplemental  services 
necessary  to  assure  the  effectiveness  of 
required  primary  health  services. 

Criteria  for  Evaluation 

Eligible  applicants  for  new  and 
expansion  Vffl  grants  will  be  evaluated 
in  accordance  with  the  standard  criteria 
stipulated  in  the  program  regulations 
(42  CFR  56.305  for  MH  "centers"  and  42 
CFR  56.604  for  MH  "programs").  These 
include: 

(a)  The  relative  need  of  the  population 
to  be  served  for  the  services  to  be 
provided,  specifically:  (1)  Number  of 
migrant  farmworkers  and  length  of  stay 


in  the  service  area  (The  Atlas  Of  State 
Profiles  Which  Estimate  Number  of 
MSFW  will  be  used  as  the  data  source). 
Potential  appUcants  may  obtain  a  copy 
through  the  National  Clearinghouse  for 
Primary  Care  Information.  8201 
Greensboro  Drive,  suite  600.  McLean. 
Va.  22102  (Telephone:  (703)  821-8955. 
Ext.  316);  (2)  number  of  seasonal 
farmworkers  in  the  service  area  (The 
Atlas  Of  State  Profiles  Which  Estimate 
Number  of  MSFW  will  be  used  as  the 
data  source.);  (3)  seasonality  of  the 
service  area,  i.e.,  the  number  of  migrant 
farmworkers  present  in  the  service  area 
and  their  length  of  stay;  (4)  a  shortage 
of  necessary  and  accessible  primary  care 
health  professionals  to  meet  the  needs 
of  the  migrant  population;  (5) 
documented  increases  in  the  number  of 
migrant  and  seasonal  farmworkers  in 
the  service  area  of  20  percent  or  more 
in  the  last  five  years;  and  (6)  other 
dociimented  community  health  issues 
such  as  disparities  in  health  status, 
environmental  health  problems, 
cultural/  language  barriers,  high  rate  of 
HIV/STDs,  high  substance  abuse  rate, 
high  teen  pregnancy  rate,  high  infant 
mortality  rate,  high  percentage  low 
birthweight,  high  poverty  rate,  high  rate 
of  dental  disease,  and  high  tuberculosis 
(TB)  rate;  and 

(b)  The  extent  to  which  applicant's 
project  plan  meets  the  program 
requirements: 

For  New  Start  and  Expansions  of  MH 
Centers  or  Programs  in  New  Service 
Areas 

(1)  The  applicant's  capability  in  the 
following  health  ser\'ices/clinical 
management  areas:  (i)  A  health  care 
plan  responsive  to  community  needs, 
i.e.,  a  plan  that  addresses  the  priority 
health  problems  of  the  user/service  area 
population;  (ii)  provision  of  patient  case 
management  and  the  assurance  of 
continuity  of  care;  (iii)  a  quality 
assurance  program  and  an  appropriate 
number  and  mix  of  primary  care 
physicians,  non-physician  primary  care 
providers  and  clinical  support  staff;  and 
(iv)  provision  of  outreach,  health 
education,  health  promotion  services, 
environmental  health  services, 
translation  services — if  a  substantial 
number  of  the  individuals  in  the 
population  served  by  a  center  are  of 
limited  English-speaking  ability,  the 
services  of  appropriate  personnel  fluent 
in  the  language  spoken  by  a 
predominant  number  of  such 
individuals  is  necessary,  and 
transportation  services,  if  appropriate; 

(2)  The  degree  to  which  tne  applicant 
ensures  that  its  governing  board  is 
appropriately  structured  and  has  by- 
laws reflecting  all  its  functions  andf 


responsibilities.  A  pubUc  entity  must 
meet  all  governance  requirements  or 
have  an  acceptable  co-applicant  board 
(governing  boards  of  public  centers  by 
statute  are  not  required  to  set  general 
poUcies  for  the  center); 

(3)  The  administrative  and 
management  capability  of  the  applicant, 
particularly  the  extent  to  which  center 
operations  will  emphasize  efficiency  of 
operations  and  sound  financial 
management; 

(4)  The  degree  to  which  the  applicant 
intends  to  integrate  its  services  with 
other  Federal  programs  or  projects,  as 
well  as  the  degree  of  collaboration  with 
State  and  local  health  departments, 
health  professions  training  programs, 
and  other  health  and  social  services 
providers;  and 

(5)  Whether  the  proposed  expansion 
will  result  in  new  patients  being  served 
through  a  new  geographic  access  point 
with  100  percent  of  the  new  patients 
coming  from  the  migrant/seasonal 
farmworker  target  population  in  an  area 
currently  not  being  served. 

For  Expansions  of  MH  Centers  or 
Programs  in  an  Existing  Service  Area 

Applicants  must  demonstrate  how  the 
proposed  ex[>ansion  will  result  in  new 
patients  being  served.  Applicants  will 
be  evaluated  according  to  the  following 
criteria: 

(1)  The  extent  to  which  the  grantee 
justifies  a  patient  demand  in  excess  of 
what  is  reasonable  for  the  current 
organization  to  serve; 

(2)  The  extent  to  which  the  clinical 
component  of  the  proposed  expansion 
plan  is  responsive  to  community  needs, 
i.e.,  plan  addresses  the  priority  health 
problems  of  the  new  patients  to  be 
served; 

(3)  The  extent  to  which  the  proposed 
expansion  plan  is  a  reasonable  and  cost- 
effective  solution  to  meet  the  projected 
demand;  and 

(4)  The  extent  to  which  the  budget  is 
reasonable  and  appropriate  and 
corresponds  to  the  objective  of  the 
request  for  funds. 

The  HRSA  hopes  to  achieve  a  wide 
geographic  dispersion  of  awards. 
Contingent  upon  the  outcome  of  the 
review  process,  grant  awards  will  be 
made  in  such  a  manner  as  to  achieve  a 
distribution  of  resources  throughout  the 
country. 

Letterfs)  of  Interest 

All  organizations  interested  in 
applying  for  funds  under  this 
announcement  are  encouraged  to  submit 
a  letter  of  interest  to  the  appropriate 
Regional  Office  with  copies  forwarded 
to  the  appropriate  State/Regional 
Primary  Care  Association  (PCA)  and 
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State  Cooperative  Agreement  (CA) 
agency  by  March  15, 1993.  Potential 
applicants,  either  existing  or  new 
organizations,  should  contact  the 
appropriate  RGMO  to  obtain 
information  about  the  letter  of  interest 
process.  Letters  of  interest  will  be  used 
by  the  Regional  Offices  to  assist 
communities  in  the  development  of 
their  applications  and  to  direct  these 
communities  to  the  appropriate  and 
available  resources. 

Other  Award  Information 

All  grants  to  be  awarded  under  this 
notice  are  subject  to  the  provisions  of 
Executive  Order  12372,  as  implemented 
by  45  CFR  part  100,  which  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application  kit 
will  contain  a  hsting  of  States  which 
have  chosen  to  set  up  a  review  system 
and  will  identify  a  State  Single  Point  of 
Contact  (SPOC)  in  each  State  for  the 
review.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  State  process 
recommendations  should  be  submitted 
to  the  appropriate  Regional  Office  (see 
jAppendix).  The  due  date  for  State 
process  recommendations  is  60  days 
after  the  appropriate  application 
deadline  date.  The  Bureau  of  Primary 
Health  Care  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
response  to  State  process 
recommendations  received  after  this 
date. 

Public  Health  System  Reporting 
Requirement 

These  programs  are  subject  to  the 
Public  Health  System  Reporting 
Requirement,  PHS  Circular  92.01. 
Reporting  requirements  have  been 
approved  by  the  0MB — 0937-0195. 
Under  this  requirement,  the  community- 
based  nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
bllowing  information  to  the  head  of  the 


appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date:  (1)  A  copy  of  the  face 
page  of  the  application  (SF  424);  and  (2) 
a  summary  of  the  project  (PHSIS),  not  to 
exceed  one  page,  which  provides  a 
description  of  the  population  to  be 
served,  a  summary  of  the  services  to  be 
provided  and  a  description  of  the 
coordination  plaiuied  with  the 
appropriate  State  or  local  health 
agencies. 

In  the  0MB  Catalog  of  Federal 
Domestic  Assistance,  the  number  for  the 
Community  Health  Center  program  is 
listed  as  93.224  and  the  number  for  the 
Migrant  Health  Center  program  is  listed 
as  93.246. 

Dated:  March  26. 1993. 

Robert  G.  Harmon, 

Administrator. 

Appendix — Regional  Grants  Management 
Officers 

Region  I:  Mary  O'Brien.  Grants  Management 
Officer,  PHS  Regional  Office  I,  John  P. 
Kennedy  Federal  Building.  Boston,  MA 
02203,  (617)  565-1482 

Region  II:  Steven  Wong,  Grants  Management 
Officer,  PHS  Regional  Office  11,  Room  3300. 
26  Federal  Plaza.  New  York,  NY  10278, 
(212)  264-4496 

Region  111:  Martin  Bree,  Acting  Grants 
Management  Officer,  PHS  Regional  Office 
in.  P.O.  Box  13716.  Philadelphia.  PA 
19101.(215)596-6653 

Region  IV:  Wayne  Cutchens,  Grants 
Management  Officer,  PHS  Regional  Office 
rv,  Room  1106. 101  Marietta  Tower, 
Atlanta.  GA  30323.  (404)  331-2597 

Region  V:  Lawrence  Poole.  Grants 
Management  Officer.  PHS  Regional  Office 
V,  105  West  Adams  Street,  17th  Floor. 
Chicago.  IL  60603.  (312)  353-8700 

Region  VI:  Joyce  Bailey.  Grants  Management 
Officer.  PHS  Regional  Office  VI,  1200  Main 
Tower.  Dallas.  TX  75202.  (214)  767-3885 

Region  VII:  Michael  Rowland,  Grants 
Management  Officer.  PHS  Regional  Office 
VII.  Room  501. 601  East  12th  Street.  Kansas 
aty.  MO  64016.  (816)  426-5841 

Region  VIII:  Susan  Jaworowski,  Grants 
Management  Officer,  PHS  Regional  Office 
Vni,  1961  Stout  Street.  Denver,  CO  80294. 
(303)  844-4461 

Region  IX:  Al  Tevis.  Grants  Management 
Officer.  PHS  Regional  Office  DC.  50  United 
Nations  Plaza.  San  Francisco.  CA  94102. 
(415)  556-2595  Region  X:  James  Tipton. 
Grants  Management  Officer,  PHS  Regional 
Office  X,  Mail  Stop  RX  20,  2201  Sixth 
Avenue,  Seattle.  WA  98121.  (206)  553- 
7997 
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National  Institutes  of  Health 

National  Institute  on  Drug  Abuse: 
Announcement  of  Intent  to  Enter  a 
Cooperative  Research  and 
Development  Agreement  (CRADA) 

In  the  matter  of  Formulation.  Preclinical 
and  ainical  Development  and  New  Drug 
Application  Submission  for  FDA  Approval  of 
Buprenorphine  and  Buprenorphine 
Combined  with  Naloxone  as  Treatment 
Medications  for  Opiate  Dependence  with 
Reckitt  &  Colman  Pharmaceuticals.  Inc 

AGENCY:  National  Institutes  of  Health, 
PHS.  DHHS. 

ACTION:  Notice  of  intent  to  award  a 
cooperative  research  and  development 
agreement  and  request  for  comment. 

SUMMARY:  The  National  Institute  on 
Drug  Abuse,  a  component  of  the 
National  Institutes  of  Health,  is 
contemplating  a  Coof)eratlve  Research 
and  Development  Agreement  with 
Reckitt  &  Colman  Pharmaceuticals,  Inc., 
for  a  collaboration  which  can  effectively 
pursue  the  formulation,  preclinical  and 
clinical  development,  and  New  Drug 
Application  (NDA)  submission  of 
multiple,  rapidly  absorbed,  sublingual 
dosage  forms  (liquid  and/or  tablet) 
containing  (1)  buprenorphine  and 
naloxone  and  (2)  as  medications  for  the 
treatment  of  opiate  dependence.  The 
National  Institute  on  Drug  Abuse 
(NIDA)  believes  that  sublingually 
administered  buprenorphine,  both  in 
combination  with  naloxone  or  alone, 
may  be  effective  in  the  treatment  of 
individuals  dependent  on  opiate 
narcotics. 

DATES:  In  view  of  the  critical  need  to 
develop  new  treatment  agents  for  opiate 
dependence  to  opiates,  this  notice  is 
active  imtil  June  11, 1993.  Unless 
within  30  days  from  the  date  of 
publication,  the  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  entering  into  a  CRADA  with 
Reckitt  &  Colman  Pharmaceuticals,  Inc. 
would  not  be  consistent  with  the 
requirements  of  the  Federal  Technology 
Transfer  Act  of  1986  and  Executive 
Order  12591  of  October  10, 1987  and  the 
selective  criteria  listed  below,  NIH  will 
continue  to  proceed  with  consideration 
of  this  proposal. 

ADDRESSES:  Questions  about  this  notice 
may  be  addressed  to  Lee  Cummings, 
J.D.,  or  Paul  A.  Coulis,  Ph.D., 
Medications  Development  Division, 
NIDA,  room  11  A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  (301)  443-1428  from 
whom  further  information  may  be 
obtained. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institute  on  Drug  Abuse  bas 
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received  a  proposal  for  collaboration  for 
the  development  of  the  above  described 
products  from  Reckitt  Colman 
Pharmaceuticals,  Inc.  Buprenorphine  is 
a  novel  compound  which  has  shown 
promise  in  the  treatment  of  persons 
dependent  on  heroin  and  other  opiates. 
Inasmuch  as  buprenorphine  and 
buprenorphine  combined  with  naloxone 
have  not  been  approved  for  the 
treatment  of  opiate  dependence,  the 
Government  seeks  to  complete  the 
formulation,  preclinical  and  clinical 
development,  and  NDA  submission(s) 
for  FDA  approval  of  a  sublingual 
formulations  for  that  indication.  In  this 
regard,  the  completion  of  the 
formulation,  prechnical  and  clinical 
development  of  buprenorphine  in 
combination  with  naloxone,  and  of 
buprenorphine  alone  are  dual 
requirements  to  be  addressed  by  the 
collaborator. 

Buprenorphine  is  currently  approved 
for  marketing  in  the  United  States  solely 
as  a  parenteral  analgesic  (at  doses 
substantially  lower  than  those  needed 
for  the  treatment  of  opiate  dependence) 
and  in  Europe  and  elsewhere  as  both  a 
subhngually  and  parenterally 
administered  analgesic.  Substantial 
research  and  development  activities 
must  be  undertaken  by  the  Collaborator 
and  NIDA  to  bring  buprenorphine  and 
buprenorphine  with  naloxone  to 
marketable  status  in  the  United  States 
for  the  indication  of  treatment  of  opiate 
dependence. 

Selection  factors  of  importance  to 
NIDA  include: 

(1)  Access  to  a  proprietary  database 
covering  the  long-term  pre-clinical 
toxicity  (including  lifetime  animal 
studies)  for  buprenorphine  at  dose 
levels  relevant  to  the  indication  for 
treatment  of  opiate  dependence.  Access 
or  permission  to  cross-reference  an 
existing  data  base  from  Reckitt  Colman 
Pharmaceuticals,  Inc.  may  be  pre- 
requisite for  the  conduct  of  long  term 
clinical  trials. 

(2)  Agreement  to  bear  the  financial 
and  organizational  costs  of  formulating 
and  supplying  appropriate 
buprenorphine  and  buprenorphine 
combined  with  naloxone  dosage  forms 
and  matching  placebo  as  necessary  to 
allow  NIDA  to  complete  those  trials 
deemed  necessary  for  regulatory 
approval  for  the  indication  of  opiate 
dependence. 

(3)  Agreement  to  bear  a  significant 
portion  of  the  financial  and 
organizational  costs  of  analysis,  report 
writing  and  assembly  of  relevant  data 
(whether  derived  from  company  studies 
or  NIDA  clinical  trials)  as  necessary  to 
secure  regulatory  approval  for  these 
dosage  forms  for  this  indication  in  the 


United  States.  No  NIH  funding  may  be 
provided  to  a  collaborator  under  a 
CRADA,  therefore,  the  collaborator  will 
bear  the  financial  and  organizational 
costs  of  assembling  all  necessary 
NDA(s),  including  those  requirements  of 
items  (1)  and  (2),  above. 

(4)  Agreement  to  follow  applicable 
NIH  CRADA  policies. 

Based  on  the  present  record,  NIDA 
believes  that  it  is  in  the  best  interest  of 
the  public  to  enter  into  a  CRADA  with 
Reckitt  Colman  Pharmaceuticals,  Inc. 
for  the  indicated  study.  NIDA  is 
providing,  via  this  notice,  the 
opportunity  for  other  potential 
collaborators  to  comment  upon  this 
course  of  action  and  to  propose 
alternative  collaborations  which  could 
be  considered  more  advantageous  to 
NIDA. 

Dated:  May  6, 1993. 
Reid  G.  Adler, 

Director.  Office  of  Technology  Transfer 
IFR  Doc.  93-11239  Filed  5-11-93;  8:45  am] 

BILUNQ  CODE  414(M>1-M 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  covers  the  Social  Security 
Administration.  Chapter  S2  covers  the 
Office  of  the  Deputy  Commissioner, 
Operations;  Subchapter  S2H  covers  the 
Office  of  Disability  and  International 
Operations  (ODIO).  Notice  is  given  of 
the  following  changes  in  ODIO.  In  the 
Office  of  Disabihty  Operations  (ODO), 
the  number  of  Process  Divisions  is 
decreased  from  five  to  four.  Subchapter 
S2H  is  changed  as  follows: 

Section  S2H.10     The  Office  of 
Disability  and  International 
Operations — (Organization): 

D.  The  Office  of  Disability  Operations 
(S2HA).  Delete  the  comma  and  number 
5  to  leave: 

1.  The  Process  Divisions 
(S2HA1, 2,3.4). 

SecUon  S2H.20     The  Office  of 
Disability  and  International 
Operations — (Functions): 

D.  The  Office  of  Disability  Operations 
(ODO)  (S2HA).  Delete  the  comma  and 
number  5  to  leave: 

1.  The  Process  Divisions 
(S2HA1,2,3,4). 


Dated:  April  30. 1993. 
Ruth  A.  Pierce, 

Deputy  Commissioner  for  Human  Resources. 
IFR  Doc.  93-11149  Filed  5-11-93;  8:45  am) 
WLUNG  CODE  419<>-2«-M 

DEPARTME^^■  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-070-4333-04] 

implementation  of  Federal  Fees  at  Log 
Gulch  and  Departure  Point  Recreation 
Sites,  Hotter  Lake,  Headwaters 
Resource  Area,  MT 

AGENCY:  Butte  District  Office,  Bureau  of 
Land  Management.  DOI. 
ACTION:  Imposition  of  federal  recreation 
fees  to  he  charged  at  Log  Gulch  and 
Departure  Point  sites. 

SUMMARY:  Effective  May  8, 1993.  federal 
fees  will  be  charged  to  all  visitors  at  Log 
Gulch  and  Departure  Point  Recreation 
Sites  at  Holter  Lake  in  Lewis  and  Clark 
County,  Montana.  Fees  at  both  sites  are 
as  follows: 

•  Day-use=$2.00/vehicle 

•  Camping=$6.00/vehicle  (includes 
day-use  fee) 

•  Seasonal  Day-use  Pass  =  $25.00/ 
vehicle 

•  Group  Picnic  Reservation  =  $25.00/ 
group  plus  $2.00/vehicle 

Individuals  possessing  a  Golden  Age 
or  Golden  Access  Passport  will  be  given 
a  fifty-percent  discoimt. 

Authority:  Federal  Land  Policy  and 
Management  Act  (FLMPA)  of  1976,  43  U.S.C. 
1701. 

•  Land  and  Water  Conservation  Act 
(LWCFA)  of  1965,  U.S.C.  4601-1  et  seq. 

•  Title  36  CFR  subpart  71. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bradley  Rixford,  Bureau  of  Land 

Management,  P.O.  Box  3388,  Butte, 

Montana  59702,  telephone  406-494- 

5059. 

James  R.  Owings, 

District  Manager. 

IFR  Doc.  93-11173  Filed  5-11-93;  8:45  am) 

BILUNG  CODE  4310-ON-M 

[NV-930-03-4210-05;  N-54237] 

Realty  Action  Lease  Purchase  for 
Recreation  and  Public  Purposes  Clark 
County,  NV 

The  following  described  public  land 
in  Las  Vegas,  Clark  County,  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Pubhc  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not 
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be  offered  for  lease/purchase  until  at 
least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Mount  Diablo  Meridian,  Nevada 

T.  21  S,  R.  60  E.. 

Sec.  17:  WV^EV4NEV«NEV4 
Aggregating  5.00  acres  (gross) 

The  Twin  Lakes  Baptist  Church 
intends  to  use  the  land  for  a  church 
facility.  The  lease  and/or  patent,  when 
issued,  will  be  subject  to  ^e  provisions 
of  the  Recreation  and  Public  Purposes 
Act  and  applicable  regulations  of  the 
Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. 
1890,  26  Stat.  391.  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1 .  An  easement  for  streets,  roads. 
public  utilities  and  flood  control 
purposes  in  favor  of  Clark  County  to 
include  the  following:  A  50.00  foot  wide 
easement  on  the  north,  a  30.00  foot  wide 
easement  with  a  20.00  foot  spandrel  on 
the  west,  and  a  30.00  foot  wide 
easement  with  a  15.00  foot  spandrel  on 
the  south. 

•  2.  Those  rights  for  telephone  line 
purposes  which  have  been  granted  to 
Central  by  Permit  No.  N-27082  under 
the  Act  of  October  21, 1976. 

3.  Those  rights  for  water  line  purposes 
which  have  been  granted  to  Las  Vegas 
Valley  Water  District  by  Permit  No.  N- 
29217  under  the  Act  of  October  21, 
1976. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws 
except  for  recreation  and  public 
purposes,  leasing  under  the  mineral 
leasing  laws  and  disposals  of  mineral 
materials. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
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submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the 
lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 

Dated:  April  30. 1993. 
Ben  F.  Collins, 

District  Manager,  Las  Vegas,  NV 
IFR  Doc.  93-11167  Filed  5-11-93;  8:45  am] 
BtLUNG  CODE  4310-HC-M 

[UT-08-4910-1(V-4174;  UTl^-63982] 

Realty  Action;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action;  exchange 

of  public  lands  in  Uintah  County.  UT. 

SUMMARY:  Notice  is  given  that  the 
following  described  pubUc  lands  have 
been  examined  and  found  to  be  suitable 
for  disposal  by  exchange  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2756, 
43  U.S.C.  1716): 

T.  1  N.,  R.  24  E.,  Salt  Lake  Meridian,  Utah 

Sec.  35,  WV2NWV4; 
T.  1  S..  R.  24  E.,  Salt  Uke  Meridian.  Utah 

Sec.  15.  WV2SWV4.  NEV4SEV4; 

Sec.  24,  WV2NWV4. 
Comprising  280  acres  of  public  lands. 

In  exchange  for  these  lands  the  United 
States  would  acquire  from  the  State  of 
Utah.  Division  of  Wildlife  Resources 
(DWR)  the  surface  estate  and  mineral 
estate  not  previously  reserved  by  the 
United  States  in  the  following  described 
lands: 

T.  3  S.,  R.  25  E..  Salt  Lake  Meridian.  Utah 

Sec.  15,  SEV4SEV4; 

Sec.  22,  NV2NEV4; 

Sec.  31,  lots  9. 11,  SWV4NEV4; 

Sec.  32,  lots  1-14,  NEV4.  NEV4NWV4. 
Comprising  736.08  acres  of  State  lands. 

The  purpose  of  the  exchange  is  to 
acquire  the  non-Federal  lands  located 
within  the  Dinosaur  National 
Monument.  Reduction  of  the  State 
inholdings  would  improve  the 
management  of  the  lands  and  would  be 
consistent  with  the  objectives  and  intent 
of  a  national  monument  designation. 
The  lands  to  be  exchanged  are 
approximately  equal  in  value. 

The  lands  acquired  by  this  exchange 
would  be  immediately  reserved  for  and 
become  a  part  of  the  Dinosaur  National 
Monument,  subject  to  the  laws,  rules, 
and  regulations  applicable  to  the 
National  Park  System,  with  the 
exception  of  40  acres  located  outside  of 


the  monument  boundary  which  would 
be  managed  by  the  Bureau  of  Land 
Management. 

Conveyance  of  the  public  lands  to 
DWR  would  include  the  mineral  estate 
and  water  filings  currently  held  by  the 
United  States.  The  patent,  when  issued, 
would  contain  the  following 
reservations  to  the  United  States: 

(1)  A  right-of-way  thereon  for  ditches 
and  canals  constructed  under  the 
authority  of  the  United  States  (Act  of 
August  30, 1890,  43  U.S.C.  945). 

(2)  A  road  as  reserved  under  right-of- 
way  UTU-69142,  pursuant  to  title  V  of 
the  Act  of  October  21, 1976  (43  U.S.C. 
1767)  and  the  right  to  enforce  all  or  any 
of  the  terms  and  conditions  of  tlie  right- 
of-way. 

And  would  be  subject  to; 

(1)  Existing  rights-of-way  of  record 
and  any  other  valid  and  existing  rights, 
which  include,  but  are  not  limited  to: 

(a)  Right-of-Way  U-65177,  granted  to 
Uintah  County  for  a  road  under  the  Act 
of  October  21, 1976  (90  Stat.  2776;  43 
U.S.C.  1761). 

(b)  Right-of-Way  U-4578,  granted  to 
Moon  Lake  Electric  Association,  Inc.  for 
a  power  transmission  line  under  the  Act 
of  March  4, 1911  (36  Stat.  1253:  43 
U.S.C.  961)  as  amended. 

(2)  Comphance  by  the  exchange  ' 
proponent  with  applicable  Federal  or 
State  law  and  compliance  with  State 
and  local  land  use  plans,  relevant  to 
floodplain  and  riparian  area 
management  restrictions. 

COMMENTS:  Interested  parties  may 
submit  comments  to  the  Vernal  District 
Office,  Bureau  of  Land  Management, 
170  South  500  East,  Vernal,  Utah  84078 
on  or  before  June  28, 1993.  Objections 
will  be  reviewed  by  the  Utah  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  this  exchange, 
including  the  environmental  assessment 
and  plan  amendment  for  the  Diamond 
Mountain  Management  Framework 
Plan,  is  available  for  review  at  the 
Vernal  District  Office  or  can  be  obtained 
by  contacting  Joy  Wehking,  Realty 
Specialist,  801-789-1362. 

Dated:  April  30. 1993. 
David  E.  Little, 

Vernal  District  Manager. 

[PR  Doc.  93-11175  Filed  5-11-93;  8:45  am] 
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28034 Federal  Register  /  Vol.  58.  No.  90  /  Wednesday.  May  12,  1993  /  Notices 


Bureau  of  Reclamation 

Proposed  Water  Service  Contract,  El 
Dorado  County,  Calif omia 

AGENCY:  Bureau  of  Reclamation 
(Interior). 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement/ 
environmental  impact  report  and  notice 
of  scoping  meetings  for  proposed  water 
service  contracts  to  El  Dorado  County 
Water  Agency  from  the  Central  Valley 
Project,  California. 

SUMMARY:  Pursuant  to  Public  Lav^r  101- 
514  (104  Stat.  2087),  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  and 
section  21002  of  the  California 
Environmental  Quality  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation) 
and  El  Dorado  County  Water  Agency 
(Agency)  intended  to  prepare  a  joint 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR) 
for  a  water  service  contract  from  the 
Central  Valley  Project.  Cahfomia. 

The  proposed  project  consists  of  a 
water  supply  contract  for  El  Dorado 
County  Water  Agency.  The  El  Dorado 
County  Water  Agency  has  entered  into 
discussions  with  Reclamation  to 
negotiate  long-term  water  supply 
contracts  from  the  American  River 
Division,  Central  Valley  Project  (CVP). 
DATES:  Comments  are  requested 
concerning  the  scope  of  analysis  of  the 
draft  EIS/EIR.  Input  concerning  issues 
related  to  the  proposed  water  service 
contract  should  be  received  by  June  11, 
1993.  Two  pubhc  scoping  meetings  for 
this  project  will  be  held:  Date: 
Wednesday,  May  26. 1993.  Times:  3 
p.m.  and  7  p.m. 

ADDRESSES:  Location  of  meetings:  El 
Dorado  County  Board  of  Supervisors 
Chambers,  330  Fair  Lane,  Placerville, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  scoping  comments  or 
information  requests  to  Robert  J.  Reeb, 
General  Manager,  El  Dorado  Coimty 
Water  Agency,  330  Fair  Lane, 
Placerville,  CA  95667.  telephone:  (916) 
621-5392.  Reclamation's  environmental 
representative  is  James  Frederick, 
Environmental  Specialist,  Bureau  of 
Reclamation,  Mid-Pacific  Region,  2800 
Cottage  Way,  Sacramento,  CA  95825- 
1898.  telephone:  (916)  978-5134. 
SUPPLEMENTARY  INFORMATION:  The 
contract  to  be  negotiated  has  been 
authorized  and  directed  by  the  United 
States  Congress  as  part  of  Pubhc  Law 
101-514.  This  contract  has  been 
excluded  from  the  prohibition  on  new 
contracting  found  in  Public  Law  102- 
575. 


Pubhc  Law  101-514  directs  the 
Secretary  of  the  Interior  (Secretary)  to 
enter  into  long-term  municipal  and 
industrial  water  supply  contracts  to 
meet  the  imhiediate  water  needs  of  El 
Dorado  and  Sacramento  Counties.  The 
law  directs  the  Secretary  to  enter  into 
contracts  for  up  to  22,000  acre-feet 
annually  with  Sacramento  Coimty, 
13,000  acre-feet  annually  with  San  Juan 
Suburban  Water  District,  and  15,000 
acre- feet  annually  with  El  Dorado 
County  Water  Agency.  These  water 
service  contracts  are  intended  as  the 
first  phase  of  a  contracting  program  to 
meet  the  long-term  water  supply  needs 
of  El  Dorado  and  Sacramento  Counties. 

El  Dorado  County  Water  Agency 
water  service  contract  is  not  part  of  the 
Sacramento  Coimty  water  service 
contract  project.  Sacramento  County 
Water  Agency  and  San  Juan  Suburban 
Water  District  have  initiated 
negotiations  with  Reclamation  on  a 
water  service  contract  under  Public  Law 
101-514,  and  they  are  preparing  NEPA/ 
CEQA  environmental  aocumentation 
under  a  separate  notice  of  intent. 

El  Dorado  County  is  currently 
considering  plans  for  long-term  water 
supplies.  An  environmental  impact 
report  (EIR)  has  been  prepared  which 
analyzes  several  combinations  of  actions 
designed  to  satisfy  the  county's  long- 
term  water  needs.  One  element  of 
several  proposed  alternatives  is  the 
water  service  contract  vdth 
Reclamation.  The  element  is  the  Folsom 
Reservoir  Water  Supply  Contract. 
Folsom  Reservoir  water  would  be  used 
in  the  western  service  area,  which 
includes  the  most  urbanized  areas  of  the 
county.  It  is  proposed  that  the  contract 
water  would  be  diverted  at  Folsom 
Reservoir  or  upstream  from  the 
American  River  or  its  tributaries. 

The  EIS/EIR  will  focus  on  impacts  to 
the  physical  environment  from 
diversion,  distribution,  and  use  of  the 
contracted  water.  The  documentation 
will  include  analysis  of  the  potential 
impacts  to  the  natural  environment,  i.e.. 
aquatic,  wetland,  and  riparian 
communities,  including  any  effect  on 
special  status  species.  Secondary  growth 
impacts  associated  with  the  water 
delivery  and  secondary  impacts 
associated  with  the  construction  of 
water  delivery  facilities  used  to  divert, 
treat,  and  distribute  Folsom  Reservoir 
water  will  be  investigated. 

The  draft  EIS/EIR  is  expected  to  be 
completed  and  available  for  review  and 
comment  in  the  winter  of  1994-95. 

Scoping 

One  element  of  the  EIS/EIR  process  is 
scoping.  Scoping  activities  are  initiated 
early  in  the  process:  to  identify 


reasonable  alternatives  that  should  be 
evaluated  in  the  draft  EIS/EIR,  to 
identify  significant  environmental 
issues  related  to  the  proposed  projects, 
to  determine  the  depth  of  analysis  for 
issues  addressed  in  the  documentation, 
and  to  identify  resource  issues  that  are 
not  important  and  that  do  not  require 
detailed  study.  Scoping  meetings  have 
been  scheduled  to  solicit  public  input  to 
help  identify  issues  and  possible 
alternative  actions  within  the 
framework  for  delivery  and  use  of  the 
contracted  water. 

Note:  Disabled  persons  requiring  special 
services,  should  contact  Reclamation's  Equal 
Employment  Office  at  (916)  978-4911.  Please 
notify  this  office  as  far  in  advance  of  the 
meetings  as  possible,  and  no  later  than  May 
21, 1993,  to  enable  Reclamation  to  secure  the 
needed  services.  If  a  request  cannot  be 
honored,  the  requester  will  be  notified.  A 
telephone  device  for  the  hearing  impaired 
(TDD)  is  not  available. 

Dated:  May  7. 1993. 
)oe  D.  Hall, 
Deputy  Commissioner 
[PR  Doc.  93-11315  Filed  5-11-93;  8:45  am) 

BILUNO  CODE  4310-0»-M 


Rsh  and  Wildlife  Service 

Endangered  and  Threatened  Species; 
Policy  on  Candidate  Categories 
Relative  to  Petition  Findings 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  Endangered 
Species  Act  of  1973  (Act),  as  amended, 
the  Fish  and  Wildlife  Service  (Service) 
evaluates  petitions  for  listing  animal 
and  plant  species.  Within  1  year  after 
receiving  a  listing  petition  (if  substantial 
information  is  presented),  the  Service  is 
required  under  the  Act  to  make  one  of 
the  following  findings  on  the  merits  of 
the  petition:  "warranted."  "not 
warranted."  or  "warranted  but 
precluded."  The  Service  has  a  separate, 
but  related,  administrative  process  to 
identify  candidate  species  for  listing 
under  the  Act.  These  two  processes 
have  not  been  formally  linked  in  the 
past.  This  notice  states  the  Service's 
current  policy  regarding  the  treatment  of 
petition  findings  relative  to  the 
candidate  categorization  process. 
DATES:  The  pohcy  announced  in  this 
notice  has  been  in  effect  since  December 
15,  1992. 

ADDRESSES:  Please  send  any 
correspondence  concerning  this  notice 
to  the  Director  (AES),  Mail  Stop  3024, 
U.S.  Fish  and  Wildlife  Service, 
Washington.  DC  20240. 


IMI 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

John  Fay,  Chief.  Branch  of  Listing  and 
Candidate  Assessment.  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service  (452  ARLSCJ). 
Arhngton,  VA,  telephone  (703)  358- 
2171. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  announce 
the  Service's  current  policy  on  the 
proper  classification  of  candidate 
species  that  have  received  "warranted 
but  precluded"  petition  findings.  Under 
this  policy,  any  candidate  species  that 
hfis  received  a  "warranted  but 
precluded"  finding  will  be  classified  as 
a  "Category  1"  species  and  assigned  a 
listing  priority  number.  Species  that 
receive  a  "not  warranted"  finding  will 
be  classified  as  either  "Category  2"  or 
"Category  3."  as  defined  below. 

Background 

Under  section  4  of  the  Act  (16  U.S.C. 
1533).  the  Service  evaluates  petitions  for 
listing  plants  and  animals  as  either 
endangered  or  threatened.  The  Service 
must  first  make  a  finding  within  90  days 
of  receipt  whether  substantial 
information  is  available  to  indicate  that 
the  requested  action  may  be  warranted. 
If  that  finding  is  positive,  a  second 
finding  must  be  made  within  1  year  of 
receipt  of  the  petition.  Based  upon  the 
merits  of  the  information  assembled 
during  those  12  months,  this  latter 
finding  must  be  one  of  the  following: 
"warranted,"  "not  warranted,"  or 
"warranted  but  precluded."  (50  CFR 
424.14) 

Periodically  the  Service  publishes 
notices  of  review  that  indicate  what 
species  are  currently  being  considered 
for  listing  and  those  that  are  no  longer 
active  candidates.  Species  are  placed  in 
one  of  three  "Categories"  as  follows: 

Category  J — Species  for  which 
sufficient  information  is  currently 
available  to  the  Service  to  support  a 
proposed  rule  to  classify  them  as 
endangered  or  threatened.  An 
immediate  proposal  to  list  is  precluded 
by  other  ongoing  listing  activities. 
Species  in  this  category  are  assigned  a 
listing  priority  in  order  to  assist  the 
Service  in  determining  which  species 
are  most  in  need  of  immediate 
protection. 

Category  2 — Species  for  which 
sufficient  information  is  not  currently 
availcible  to  decide  whether  a  proposal 
to  list  could  be  made  or  that  the  species 
should  not  be  listed;  there  is  sufficient 
information  that  these  species  are 
possibly  under  threat  to  their  continued 
existence.  Further  field  studies  are 
required  before  final  determinations  can 
be  made. 


Category  3 — Species  for  which 
sufficient  information  is  currently 
available  to  conclude  that  they  no 
longer  warrant  further  consideration  to 
classify  them  as  endangered  or 
threatened.  A  species  in  this  category 
may  be  considered  extinct,  not  an  entity 
that  meets  the  definition  of  "species" 
under  the  Act,  or  sufficiently  common 
and  not  at  risk  to  the  degree  that 
requires  protection  under  the  Act  at  this 
time. 

In  previous  years,  the  Service  had 
been  including  some  candidate  species 
with  "warranted  but  precluded" 
findings  in  Category  2  on  the  basis  that 
further  action  was  precluded  until 
sufficient  information  became  available. 
In  other  cases,  some  species  were  being 
placed  in  Category  2  following  a  "not 
warranted"  finding. 

Policy 

The  previous  discretionary  practice  of 
finding  the  list  of  a  petitioned  species 
"warranted  but  precluded"  when 
additional  information  was  still 
required  to  support  a  proposed  listing 
rule  (i.e.,  for  Category  2  species)  has 
been  terminated.  The  Service  will  no 
longer  place  candidate  species  that  have 
received  "warranted  but  precluded" 
petition  findings  in  Category  2;  all  such 
species  will  be  assigned  to  Category  1. 

Efifect  of  Policy 

In  a  future  notice  the  Service  will 
have  completed  a  review  of  all  Category 
2  species  that  have  previously  had  a 
"warranted  but  precluded"  finding.  The 
Service  will  either  keep  such  species  in 
Category  2  (i.e.,  sufficient  information  is 
still  lacking  to  determine  whether 
listing  is  appropriate)  and  make  a  final 
"not  warranted"  finding  on  that 
petition,  or  the  Service  will  retain  the 
"warranted  but  precluded"  finding, 
move  the  species  to  Category  1 ,  and 
assign  it  a  listing  priority  number  (i.e.. 
sufficient  information  is  available  to 
support  a  proposed  listing  rule). 

This  notice  is  issued  under  the 
authority  of  the  Endangered  Species 
Act.  16  U.S.C.  1531-1544. 

Dated:  May  4.  1993. 
Bruce  Blanchard, 

Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  93-11235  Filed  5-11-93;  8:45  am] 

BILUNO  CODE  4I10-6C-M 


Minerals  Management  Service  (MMS) 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Review  under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  fisted  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0058);  Washington.  DC 
20503.  telephone  (202)  395-7340.  with 
copies  to  Chief.  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division;  Main  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon.  Virginia  22070- 
4817. 

Title:  30  CFR  part  250.  subpart  I, 
Platforms  and  Structures. 

Oh4B  approval  number  1010-0058. 

Abstract:  Respondents  submit  this 
information  to  KlMS's  regional  offices  so 
they  can  determine  the  structural 
integrity  of  offshore  structures  and 
ensure  that  such  integrity  will  be 
maintained  throughout  the  useful  life  of 
the  structures. 

Bureau  form  number:  None. 

Frequency:  Varies. 

Description  of  respondents:  Federal 
Outer  Continental  Shelf  oil  and  gas 
lessees. 

Estimated  completion  time:  23.4 
hours. 

Annual  responses:  526. 

Annual  recordkeeping  hours:  1.000. 

Annual  burden  hours:  12,324 
(rounded). 

Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1238. 

Dated:  April  21. 1993. 
Henry  G.  Bartholomew, 
Deputy  Associate  Director  for  Operations  and 
Safety  Management. 
[FR  Doc.  93-11169  Filed  5-11-93;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  337-TA-348] 

Certain  In-Une  Roller  Skates  With 
Ventilated  Boots  and  In-Llne  Roller 
Skates  with  Axle  Aperture  Plugs  and 
Component  Parts  Thereof;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Key  Fitness  Products,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  April  30, 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street.  SVV.,  Washington,  DC  20436. 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW..  Washington.  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereoQ  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 


granted.  The  Commission  wiU  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  April  30. 1993. 

By  order  of  the  Commission. 
Paul  R.  Bardos. 
Acting  Secretary. 
(FR  Doc.  93-11212  Filed  5-11-93;  8:45  am) 

BILLING  CODE  7030-(n-P 

[Investigation  No.  731-TA-556  (Final)] 

Dynamic  Random  Access  Memories  of 
One  Megabit  and  Above  From  the 
Republic  of  Korea 

Determination 

On  the  basis  of  the  record^  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d{b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  the  Republic  of  Korea  (Korea)  of 
dynamic  random  access  memories 
(DRAMs)  of  one  megabit  (Mag)  and 
above,^  provided  for  in  subheadings 


'  The  record  is  defined  in  §  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'  Vice  Chairman  Watson  and  Commissioners 
Brunsdala  and  Crawford  dissenting. 

^  The  scope  of  Commerce's  investigation  is  as 
follows: 

The  products  covered  by  this  investigation  are 
dynamic  random  access  memory  semiconductors 
(DRAMs)  of  one  megabit  and  above  from  the 
Republic  of  Korea.  For  purposes  of  this 
investigation,  DRAMs  are  all  one  megabit  and  above 
dynamic  random  access  memory  semiconductors, 
whether  assembled  or  unassembled.  AsseT.bled 
DRAMs  include  all  package  types.  Unassembled 
DRAMs  include  processed  wafers,  uncut  die,  and 
cut  die.  Processed  wafers  produced  in  Korea  but 
packaged,  or  assembled  into  memory  modules,  in 
a  third  country  are  included  in  the  scope:  however, 
wafers  produced  in  a  third  country  and  assembled 
or  packaged  in  Korea  are  not  included  in  the  scope. 

The  scope  of  this  investigation  includes  memory 
modules.  A  memory  module  is  a  collection  of 
DRAMs  the  sole  function  of  which  is  memory. 
Modules  include  single  in-line  processing  modules 
(SIPs).  single  in-line  memory  modules  (SIMMs),  or 
othtir  collections  of  DRAMs  whether  unmounted  or 
mounted  on  a  circuit  board.  Modules  that  contain 
other  parts  that  are  needed  to  support  the  hmction 
of  memory  are  covered.  Only  those  modules  which 
contain  additioi^  items  which  alter  the  function  of 
the  module  to  somethmg  other  than  memory,  such 
as  video  graphics  adapter  (VGA)  boards  and  cards. 
are  not  included  in  the  scope. 

The  scope  of  this  investigation  also  includes 
video  random  access  memory  (VRAMs),  as  well  as 
any  future  packaging  and  assembling  of  DRAMs. 

The  scope  of  this  investigation  also  includes 
removable  memory  modules  placed  on 
motherboards,  with  or  without  a  CPU,  unless  the 
importer  of  motherboards  certifies  with  the 
Customs  Service  that  neither  it.  nor  a  party  related 


8473.30.40  and  8542.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  fo  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  October  29. 1992. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  DRAMs  of  one  Meg  and 
above  from  Korea  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  Washington,  DC.  and  by 
publishing  the  notice  in  the  Federal 
Register  of  November  12,  1992  (57  FR 
53777).  The  hearing  was  held  in 
Washington.  DC.  on  March  18,  1993. 
and  all  persons  who  requested  the^ 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  3, 
1993.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2629 
(May  1993).  entitled  "DRAMs  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-556  (Final)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  order  of  the  Commission. 

Issued:  May  4. 1993. 
Paul  R.  Bardos, 
Acting  Secretary. 
[FR  Doc.  93-11213  Filed  5-11-93:  8;45  am) 

BILUNG  CODE  702(M»-P 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Passenger  Carrier  or  Water 
Carrier  Finance  Applications  Under  49 
U.S.C.  11343-11344 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties  of,  or  acquire  control  of 
motor  passenger  carriers  or  water 
carriers  under  49  U.S.C.  11343-11344. 


to  it  or  under  contract  to  it,  will  remove  the 
modules  from  the  motherboards  after  importation. 
The  scope  of  this  investigation  does  not  include 
DRAMs  or  memory  modules  that  are  roimported  for 
repair  or  replacement. 
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The  applications  are  governed  by  49 
CFR  part  1182,  as  revised  in  Pur. 
Merger  B-  Cont— Motor  Passenger  &■ 
Water  Carriers.  5  I.C.C.Zd  786  (1989). 
The  Endings  for  these  applications  are 
set  forth  at  49  CFR  1182.18.  Persons 
wishing  to  oppose  an  application  must 
follow  the  rules  under  49  CFR  part 
1182.  subpart  B.  If  no  one  timely 
opposes  the  apphcation,  this 
publication  automatically  will  become 
the  final  action  of  the  Commission. 

MC-F-20328,  filed  April  16.  1993. 
U.S.  TRANSPORTATION  SYSTEMS. 
INC.— CONTROL— TRANSPORTATION 
SYSTEMS  CORP.  DBA  WESTCHESTER 
TRANSPORTATION  SYSTEMS. 
Applicants'  representative:  Arthur 
Wagner.  342  Madison  Ave..  Suite  1002. 
New  York.  NY  10173.  U.S. 
Transportation  Systems.  Inc.  (USTS),  a 
motor  common  and  contract  carrier  of 
passengers  (MC-188174).  controls 
through  stock  purchase  Transportation 
Systems  Corp.  d/b/a  Westchester 
Transportation  Systems  (Westchester),  a 
noncarrier.  which  is  seeking  its  initial 
grant  of  motor  common  and  contract 
passenger  authority  in  No.  MC-258021. 

USTS  is  a  publicly  owned 
corporation.  Jay  O.  Margolies  is 
president  and  a  director  of  USTS.  and 
Michael  Margolies.  K.  Thomas 
Wegerbauer.  and  Alan  Dem  are 
directors  of  USTS. 

Decided:  May  6. 1993. 

By  the  Commission,  the  Motor  Carrier 
Board. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-11271  Filed  5-11-93;  8:45  am] 

BILUNG  CODE  703S-01-M 

[Docket  No.  AB-6  (Sub-No.  346X)] 

Burlington  Northern  Railroad  Co.— 
Abandonment  Exemption— In  KNckltat 
County,  WA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-04  the  abandonment  by 
Burlington  Northern  Railroad  Company 
of  a  13.90-mile  line  between  milepost 
-0.10,  near  Lyle.  and  milepost  13.80, 
near  Klickitat,  in  Klickitat  County,  WA. 
subject  to  standard  employee  protective 
conditions,  environmental  conditions, 
and  interim  trail  use/rail  banking. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  the 
exemption  will  be  effective  on  June  11. 


1993.  Formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  and  requests  for 
interim  trail  use/rail  banking  must  be 
filed  by  May  24. 1993,  petitions  to  stay 
must  he  filed  by  May  27  1993,  requests 
for  a  public  use  condition  must  be  filed 
by  J\me  1, 1993,  and  petitions  to  reopen 
must  be  filed  by  June  6. 1993. 
ADOflESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  346X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Sarah  J.  Whitley.  3800  Continental 
Plaza,  777  Main  Street,  Fort  Worth, 
TX  76102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721] 
SUPPLEMENTARY  INFORMATK>N: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 
Decided:  April  30. 1993 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Simmons,  Conunissioners 
Phillips.  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-11268  Filed  5-11-93;  8:45  am) 

BILUNO  CODE  703S-01-P 


[Finance  Docket  No.  32283] 

Pioneer  Valley  Railroad  Company, 
Inc.— Trackage  Rights  Exemption- 
Boston  and  Maine  Corp. 

The  Boston  and  Maine  Corporation 
(B&M)  has  agreed  to  grant  local  trackage 
rights  to  Pioneer  Valley  Railroad 
Company.  Inc.  (PVRR)  over  a  portion  of 
its  line  within  the  City  of  Holyoke.  MA. 
from  a  point  of  connection  with  the 
B&M's  yard  to  a  point  of  connection 
with  the  PVRR  at  a  point  known  as  PS 
29+12.  for  a  distance  of  approximately 
3600  feet.'  The  trackage  rights  will 
allow  PVRR  to  operate  over  the 
connecting  line  segment,  thus 
permitting  PVRR  to  serve  its  rail 
customers  in  the  area  directly  and  more 


efficiently.  The  trackage  rights  were  to 
become  effective  on  April  27.  1993.* 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Robert  L.  Calhoun.  Sullivan  & 
Worcester.  Suite  1000. 1025  Connecticut 
Ave..  NW..  Washington,  DC  20036. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1988). 

Decided:  May  6. 1993. 

By  the  Conunission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-11269  Filed  5-11-93;  8:45  am) 

BHJJNGCOOE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
poHcy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  22. 1993.  a 
proposed  Consent  Decree  as  to 
Defendant  Puerto  Rico  Industrial 
Development  Company  ("PRIDCO") 
("Consent  Decree")  in  United  States  v. 
Puerto  Rico  Industrial  Development 
Company,  Civil  Action  No.  90-2079 
(PC),  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Puerto 
Rico.  The  proposed  Consent  Decree 
concerns  the  failure  of  four  facilities 
owned  and  operated  by  PRIDCO  to 
comply  with  their  discharge  permits  in 
violation  of  the  Clean  Water  Act. 

Under  the  terms  of  the  Consent 
Decree.  PRIDCO  will  pay  a  civil  penalty 
of  $1,000,000  for  its  past  violations,  and 
must  construct  connections  between 
three  of  its  facilities  and  the  treatment 
faciliti-"^  of  the  Puerto  Rico  Aqueduct 
and  Sewoi  Authority  of  the 


'  PVRR  15  a  wholly-owned  subsidiary  of  the 
Pinsly  Railroad  Company  which  also  controls 
several  other  class  ni  railroads,  none  of  which 
connects  with  the  PVRR  Control  of  PVRR  was 
approved  in  Finance  Docket  No.  29980,  S.  M.  Pinsly 
Company — Control  Exemption — Pioneer  Valley 
Railroad  Company,  served  July  16,  1982. 


'To  qualify  for  an  exemption  under  49  CFR 
1180.2(d),  a  railroad  must  file  a  veriHed  notice  of 
the  transaction  with  the  Commission  at  least  a  week 
before  the  transaction  is  consummated.  See  49  CFR 
1180.4(g).  In  this  proceeding,  the  parties  filed  their 
verified  notice  of  exemption  on  April  20.  1993,  and 
indicated  that  the  transaction  would  be 
consummated  on  or  about  April  21.  1993.  Howe\'er, 
in  Exhibit  3  of  the  verified  notice  of  exemption,  the 
parties  Indicated  that  the  trackage  rights  would 
become  effective  on  April  27. 1993. 
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Commonwealth  of  Puerto  Rico.  By  July 
1, 1994,  the  three  PRIDCO  facilities 
must  cease  discharging  pollutants  to  the 
navigable  waters  of  the  United  States. 
(The  fourth  feciUty  named  in  the      , 
complaint  has  already  ceased 
discharging.)  PRIDCO  must  also  comply 
with  interim  discharge  limits  until  their 
discharge  ceases,  and  also  comply  with 
certain  monitoring  and  reporting 
requirements.  The  Consent  Decree 
provides  for  stipulated  penalties  in  the 
event  that  FRIEKX)  violates  the  terms  of 
the  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Puerto  Rico 
Industrial  Development  Company  D.J. 
Ref  90-5-1-1-3348. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Puerto  Rico, 
Federal  Office  Building,  rm.  101,  Carlos 
E.  Chardon  Avenue  Hato  Rey,  Puerto 
Rico.  00918,  and  at  the  Region  II  Office 
of  the  Environmental  Protection 
Agency.  26  Federal  Plaza,  New  York. 
NY  10278.  The  proposed  Consent 
Decree  may  also  be  examined  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor.  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW..  4th 
Floor,  Washington.  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $10.75  (25  cents  per  page 
reproduction  cost),  made  payable  to 
Consent  Decree  Library. 
Mylea  E.  Flint. 

Acting  Aisistant  Attorney  General, 
Environment  and  Satural  Resources  Division. 
IFR  Doc.  93-11174  Filed  5-ll-«3i  8:45  am) 
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Lodging  of  Rnal  Judgment  by  Consent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy.  28  CFR  50.7,  and  section 
122(d)(2)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9622(d)(2), 
notice  is  hereby  given  that  on  April  26, 
1993,  a  proposed  Consent  Decree  in 
United  States  v.  Elf  Atochem  North 


America,  Inc..  Qvil  Action  No.  93-2182 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania. 

Simultaneously  with  the  lodging  of 
the  proposed  Consent  Decree,  the 
United  States  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Peimsyivania  alleging 
that  defendant  Elf  Atochem  North 
America.  Inc.  is  liable  for  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  addressing  the  release 
or  threat  of  release  of  hazardous 
substances  at  the  Lindane  Dump 
Superfund  Site  (the  "Site").  located  in 
Natrona.  Harrison  Township.  Allegheny 
County,  Pennsylvania.  Defendant  is 
alleged  to  be  the  corporate  successor  to 
the  former  owner  and  operator  of  the 
Site  at  the  time  that  some  of  the  alleged 
disposal  of  hazardous  substances  there 
occurred. 

The  complaint  seeks,  inter  alia,  an 
injunction  requiring  the  defendant  to 
perform  a  clean-up  of  the  Site  in 
accordance  with  a  remedy  that  has  been 
selected  by  EPA  pursuant  to  section  106 
of  CERCLA.  42  U.S.C.  9606,  and  a 
judgment  against  the  defendant  for  all 
costs  incurred  by  the  United  States  for 
response  activities  related  to  the  Site, 
pursuant  to  section  107(a)  of  CERCLA, 
42  U.S.C.  9607(a). 

The  proposed  Consent  Decree  would 
settle  the  allegations  made  in  the 
complaint.  Under  the  terms  of  the 

Proposed  Consent  Decree,  the  defendant 
as  agreed  to  reimburse  the  Hazardous 
Substance  Response  Trust  Fund  in  the 
amount  of  $238,451.77.  representing 
100%  of  response  costs  incurred  by  EPA 
in  connection  with  the  Site  through 
January  5.  1992,  plus  prejudgment 
interest  from  June  15. 1992  until  the 
date  of  entry  of  the  proposed  Consent 
Decree.  The  proposed  Consent  Decree 
further  requires  the  defendant  to 
implement  a  remedy  selected  by  EPA  to 
address  contaminated  ground  water  and 
leachate  at  the  Site,  and  to  reimburse 
the  United  States  alt  costs  incurred  in 
overseeing  the  defendant's  performance 
of  the  remedy  incurred  on  or  after 
January  6, 1992. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  hom  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Elf 
Atochem  North  America,  Inc.,  D.J.  No. 
90-11-3-941. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 


States  Attorney  for  the  Eastern  District 
of  Pennsylvania,  suite  1300,  615 
Chestnut  Street,  Philadelphia. 
Pennsylvania  19106;  the  Region  III 
Office  of  the  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building.  Philadelphia.  Pennsylvania 
19107;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  NW..  4th  Floor. 
Washington.  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW.,  4th  Floor.  Washington. 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $22.75 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division 
[PR  Doc.  93-11173  Filed  5-11-93,  8:45  am] 
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Drug  Enforcement  Administration 

Fred  G.  Constant,  M.O.;  Revocation  of 
Registration 

On  February  11, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Fred  G.  Constant, 
M.D.,  of  Rosedale.  New  York,  proposing 
to  revoke  his  DEA  Certificate  of 
Registration,  AC9271343.  and  deny  any 
pending  applications  for  registration  as 
a  practitioner.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that  Dr. 
Constant  was  no  longer  authorized  by 
State  law  to  handle  controlled 
substances  and  thus  was  ineligible  for 
DEA  registration  as  set  forth  in  21  U.S.C. 
823(f). 

The  Order  to  Show  Cause  was  sent  by 
registered  mail  to  Dr.  Constant  at  his 
registered  location  in  Rosedale.  The 
letter  was  returned  to  the  DEA  on  March 
16, 1993.  with  the  notation  that  the 
letter  was  unclaimed.  On  March  16. 
1993.  the  Order  to  Show  Cause  was 
resent  to  Dr.  Constant  by  regular  first 
class  mail.  No  response  was  received 
from  Dr.  Constant  or  anyone  purporting 
to  represent  him. 

Pursuant  to  21  CFR  1301.54(d).  the 
Administrator  finds  that  Dr.  Constant 
has  waived  his  opportunity  for  a 
hearing.  The  Administrator  has 
carefully  considered  the  investigative 
file  in  this  matter,  and  enters  his  final 
order  under  the  provisions  of  21  CFR 
1301.57. 

The  Administrator  finds  that  on 
November  5,  1990,  the  New  York  State 
Board  of  Regents  revoked  Dr.  Constant's 
medical  license,  based  on  findings  that 


IMI 


he  practiced  while  impaired  due  to 
mental  instability,  practiced  with 
negligence  and  incompetence,  and 
committed  unprofessional  conduct. 
Therefore.  Dr.  Constant  is  not 
authorized  to  administer,  dispense, 
prescribe,  or  otherwise  handle 
controlled  substances  under  the  laws  of 
the  state  in  which  he  is  registered  with 
DEA. 

DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
r(  KJstrant's  DEA  Certificate  of 
Registration.  Sam  S.  Misasi,  DO.,  50  FR 
114G9  11985);  George  P.  Gotsis,  M.D.  49 
PR  33750  (1984);  Henr}'  Weitz.  M.D..  46 
FR  34858  (1981). 

Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr. 
Constant's  registration  must  be  revoked. 
21  U.S.C.  823(f}  and  a  824(a)(3). 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration.  AC9271343. 
previously  issued  to  Fred  G.  Constant. 
M.D.,  be.  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for 
registration,  be,  and  they  hereby  are. 
denied.  This  order  is  effective  May  12, 
1993. 

Dated:  May  6. 1993. 
Robert  C.  Bonner. 

Administrator  of  Drug  Enforcement. 

IFR  Doc.  93-11165  Filed  5-11-93;  8:45  am] 
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DEPARTMENT  OF  LABOR 


Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 


CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 . 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  tfie 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GEO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 


writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  room  S-3014. 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing'Dffice 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  I 

Rhode  Island 

RI93-2  (May  14,  1993) 

RI93-3  (May  14,  1993) 

RI93-4  (May  14. 1993) 
Virginia 

VA93-84  (May  14, 1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT93-1  (Feb.  19, 1993) 

CT93-3  (Feb.  19, 1993) 

CT93-4  (Feb.  19, 1993) 

CT93-5  (Feb.  19, 1993) 
District  of  Columbia 

DC93-1  (Feb.  19, 1993) 
Florida 

FL93-1  (Feb.  19. 1993) 

FL93-9  (Feb.  19, 1993) 

FL93-15  (Feb.  19, 1993) 

FL93-36  (Feb.  19. 1993) 

FL93-37  (Feb.  19, 1993) 

FL93-40(Feb.  19,1993) 

FL93-44  (Feb.  19, 1993) 
Massachusetts 

MA93-5  (Feb.  19, 1993) 

MA93-10  (Feb.  19. 1993) 
New  Jersey 

NJ93-2  (Feb.  19. 1993) 

NJ93-3  (Feb.  19,  1993) 

NJ93-4  (Feb.  19. 1993) 

NJ93-7  (Feb.  19. 1993) 
New  York 

NY93-2  (Feb.  19. 1993) 

NY93-8  (Feb.  19,  1993) 

NY93-21  (Feb.  19,  1993) 

NY93-22  (Feb.  19, 1993) 

NY93-26  (Feb.  19, 1993) 
Pennsylvania 

PA93-4  (Feb.  19, 1993) 
Rhode  Island 

RI93-1  (Feb.  19. 1993) 
Tennessee 

TN93-1  (Feb.  19. 1993) 
Virginia 

VA93-3  (Feb.  19. 1993) 
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VA93-14  (Feb. 
VA93-18  (Feb. 
VA93-35  (Feb. 
VA93-36  (Feb. 
VA93-39  (Feb. 
VA93-46  (Feb. 
VA93-54  (Feb. 
VA93-64  (Feb. 
VA93-69  (Feb. 

Volume  II 

Iowa  • 

IA93-13  (Feb.  19 

Illinois 
IL93-1 (Feb 
IL93-2  (Feb 
IL93-3  (Feb 
1L93^  (Feb 
IL93-5(Fob.  19 
IL93-7  (Feb.  19 


19, 1993) 
19. 1993) 
19, 1993) 
19.  1993) 
19.  1993) 
19,  1993) 
19,  1993) 
19,1993) 
19,  1993) 


1993) 

19, 1993) 
19,  1993) 
19,  1993) 
19,  1993) 
1993) 
1993) 

IL93-12  (Feb.  19. 1993) 
IL93-14  (Feb.  19,  1993) 
IL93-15  (Feb.  19.  1993) 
IL93-16  (Feb.  19, 1993) 
IL93-17  (Feb.  19, 1993) 

Indiana 
IN93-2  (Feb.  19, 1993) 
IN93-3  (Feb.  19, 1993) 
IN93-4  (Feb.  19,  1993) 
1N93-6  (Feb.  19, 1993) 
IN93-17(Feb.  19,1993) 

Kansas 
ICS93-6  (Feb.  19, 1993) 
KS93-9  (Feb.  19. 1993) 

Louisiana 

LA93-14  (Feb.  19, 1993) 

Minnesota 
MN93-7  (Feb.  19,  1993) 
MN93-a  (Feb.  19,  1993) 
MN93-15  (Feb.  19, 1993) 

Missouri 
M093-11  (Feb.  19, 1993) 

Oklahoma 
OK93-18  (Feb.  19. 1993) 

Texas 
TX93-10(Feb.  19,1993) 

Wisconsin 

VVI93-5  (Feb.  19,  1993) 

Volume  III 

Colorado 

0093-5  (Feb.  19,  1993) 
Hawaii 

H19.3-1  (Feb.  19,  1993) 
Montana 


MT93-1  (Feb.  19, 1993) 

Nevada 

^Ar93-l  (Feb.  19, 1993) 

NV93-4  (Feb.  19. 1993) 

NV93-5  (Feb.  19, 1993) 

NV93-8  (Feb.  19, 1993) 

Washington 

WA93-1  (Feb.  19, 1993) 

WA93-2  (Feb.  19,  1993) 

WA93-3  (Feb.  19. 1993) 

WA93-5  (Feb.  19, 1993) 

General  Wage  Determination 

Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  die  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  7th  day  of 
May  1993. 
Alan  L.  Mots, 

Director,  Division  of  Wage  Determinations. 
IFR  Doc.  93-11246  Filed  5-11-93.  8:45  am] 
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Employment  and  Training 
Administration 

[TA-W-27.850.et91.1 

Douglas  Aircraft  Co.;  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  the  matter  of  Douglas  Aircraft  Co..  TA- 
W-27.850    Salt  Lake  City,  LT;  TA-W- 
27,872     Long  Beach,  CA;  TA-W-28,097 
Columbus,  OH;  TA-W-28.202    Monrovia. 
CA;  TA-W-28.203     Huntington  Beach.  CA 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  the  Department  of  Labor 
herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  worker 
adjustment  assistance. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met.  It  is  determined  in  this 
case  that  all  of  the  requirements  have 
been  met. 

The  investigation  was  initiated  in 
response  to  petitions  received  and  filed 
on  behalf  of  workers  at  Douglas  Aircraft 
Company's  facilities  in  Salt  Lake  City, 
Utah  (TA-W-27,850),  Long  Beach. 
California  (TA-W-27,872).  Columbus, 
Ohio  (TA-W-28,097),  Monrovia, 
California  (TA-W-28.202)  and 
Huntington  Beach,  California  (TA-W- 
28.203).  The  workers  produce 
commercial  transport  aircraft  and  their 
component  parts. 

In  accordance  with  section  223(b)  of 
the  Act,  no  certification  may  apply  to 
any  worker  whose  last  total  or  partial 
separation  from  the  subject  firm 
occurred  one  year  prior  to  the  date  of 
the  petition.  The  date  of  the  petitions 
are  as  follows: 


TA-W-« 

Date  of  petition 

Data  petition  rec'd 

Impact  date 

27350 

27,872  

September  14.  1992  „ 

September  25.  1992  

September  24,  1992  

Seotember  28  1992  

September  14.  1991. 
September  25,  1991. 
December  14,  1991. 
December  23  1991. 

27,097  

27,202  

December  4,  1992  

December  23,  1992  

December  23,  1992  

December  14,  1992  

January  19,  1993  

28.203 

January  19,  1993  

December  23,  1991. 

The  investigation  reveals  Douglas 
Aircraft  Company  (DAC)  had  decreasing 
sales,  production  and  employment  at 
the  above  locations  during  the  relevant 
period  1990  through  September  1992. 

In  addition,  the  Department 
conducted  a  survey  of  the  major 
potential  customers  of  DAC  for  their 


purchases  imported  commercial 
transport  aircraft.  The  results  of  tlie 
survey  revealed  that  a  major  potential 
customer  increased  its  orders  for 
imported  commercial  transport  aircraft 
in  the  relevant  survey  period,  1991 
through  September  1992. 


U.S.  imports  of  civilian  passenger 
aircraft,  unladen  weight  over  15,000 
kilograms  increased  absolutely  in  the 
latest  twelve-month  period.  September 
1991  through  August  1992,  compared  to 
the  previous  twelve-month  period, 
September  1990  through  August  1991. 


IMI 


Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  commercial 
transport  aircraft  and  their  component 
parts  produced  at  Douglas  Aircraft 
Company's  facilities  in  Sah  Lake  City. 
Utah  (TA-W-2 7.850),  Long  Beach. 
California  (TA-VV-27.872),  Columbus, 
Ohio  {TA-VV-28,097),  Monrovia. 
California  (TA-W-28.202)  and 
Hjptington  Beach,  California  (TA-W- 
.^8.203)  contributed  importantly  to  the 
decline  in  sales  or  production  and  to  the 
total  or  partial  separation  of  workers  of 
that  firm.  In  accordance  with  the 
provisions  of  the  Act.  I  make  the 
following  certifications: 

"All  workers  of  Douglas  Aircraft 
Coropany's  facilities  in  Salt  Lake  City,  Utah 
(TA-\V-27,850)  engaged  in  activities  related 
to  he  production  of  commercial  transport 
uir:raft  component  parts  who  became  totally 
or  5Jartially  separated  from  employment  on  or 
aft  I  September  14, 1991  are  eligible  to  apply 
for  i  djustment  assistance  under  section  223 
of  I  eTrade  Act  of  1974." 

'  J  111  workers  of  Douglas  Aircraft  Company, 
Loff;  Beach,  California  (TA-VV-27.872) 
'-ngaged  in  activities  related  to  the 
prdduction  of  commercial  transport  aircraft 
whb  became  totally  or  partially  separated 
frf)jn  emploj-ment  on  or  after  September  25. 
1991  are  eligible  to  apply  for  adjustment 
asstttance  under  section  223  of  the  Trade  Act 
of  1^74." 

'JAll  workers  of  Douglas  Aircraft  Company. 
Cojiimbus,  Ohio  {TA-VV-28,097)  engaged  in 
actttities  related  to  the  production  of 
coiranercial  transport  aircraft  component 
paitts  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  4, 1991  are  eligible  to  apply  for 
adj  jstment  assistance  under  section  223  of 
the  "I'rade  Act  of  1974."  "All  workers  of 
Douglas  Aircraft  Company,  Monrovia  (TA- 
VV- 38,202)  and  Huntington  Beach  (TA-U'- 
28,  !t)3),  California  engaged  in  activities 
reU  tted  to  the  production  of  commercial 
trailsport  aircraft  component  parts  who 
became  totally  or  partially  separated  from 
embloymen^on  or  after  December  23,  1991 
arelaligible  to  apply  for  adjustment  assistance 
undf  r  section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  DC  this  15th  day  of 
Match,  1993. 

Mar\'in  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FRDoc.  93-11245  Filed  5-11-93;  8:45  am) 
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[TAj-W-28,343] 

Keirney  &  Trecker  Corp.;  West  Allis, 
Wl;  Termination  of  Investigation 

fursuantto  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  16,  1993  in 
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response  to  a  worker  petition  which  was 
filed  on  February  1. 1993  on  behalf  of 
workers  at  Kearney  and  Trecher 
Corporation.  West  AlHs,  Wisconsin 
(investigation  TA-W-28.343). 

On  February  16, 1993.  the  Department 
of  Labor  instituted  an  investigation 
(TA-W-28.340)  assigned  to  Kearney  & 
Trecker  Corp..  West  Allis.  Wisconsin. 
Giddings  and  Lewds  recently  purchased 
Kearney  &  Trecker.  and  investigation 
TA-W-24.343  covers  the  same  workers 
at  the  same  site  of  investigation  TA-W- 
24,340.  Therefore,  further  investigation 
into  TA-W-24,343  would  ser\'e  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  30th  day  of 
April  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  93-11244  Filed  5-11-93;  8:45  am) 

BtLUNG  CODE  4510-^0-*< 


[TA-W-28,268] 

Pennsylvania  Optical  Co.,  Reading, 
PA;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  a  letter  of  April  23,  1993.  the 
Pennsylvania  Optical  Company 
requested  administrative 
reconsideration  of  the  Department's 
denial  of  trade  adjustment  assistance 
(TAA)  benefits  for  workers  of  the  subject 
firm  producing  reading  glasses,  safety 
glass  lenses,  sunglass  glass  lenses, 
precision  optical  components  and 
display  racks.  The  Department's  notice 
of  negative  determination  was  issued  on 
April  1, 1993  and  will  soon  be 
published  in  the  Federal  Register. 

It's  claimed  that  the  amount  of 
reading  glasses  imported  by 
Pennsylvania  Optical  compared  to  the 
amount  produced  by  the  company 
warrant  eligibility  under  the  Trade  Act. 
It's  also  claimed  that  (1)  imported 
reading  glasses  were  transferred  from 
Reading  to  another  domestic  location 
and  (2)  imported  components  adversely 
affected  the  workers  at  Reading. 

The  investigation  file  shows  that  the 
situation  at  the  subject  firm  is  much 
different  today  than  in  1990.  The 
workers  were  previously  certified  (TA- 
W-24,533)  on  August  8, 1990  when  a 
substantial  portion  of  the  domestic 
production  of  reading  glasses  was 
replaced  by  company  imports.  Today, 
the  company  is  an  importer  of  reading 
glasses  except  for  one  account  which 
prefers  to  purchase  only  domestic 
reading  glasses  from  Pennsylvania 
Optical.  Company  officials  state 


increased  purchases  by  that  account  in 
1992  compared  to  1991. 

The  results  from  the  Department's 
customer  survey  of  the  firm's  major 
declining  customers  of  safety  glass 
lenses,  sunglass  lenses,  precision  optical 
components  and  display  lenses  shows 
that  none  of  the  respondents  increased 
their  purchases  of  imports  while 
decreasing  their  purchases  from  the 
subject  firm  during  the  relevant  period. 

Imported  components  for  reading 
glasses  (hinges,  screws,  metal  templates 
and  plastic  lenses)  were  purchased  parts 
and  were  not  produced  at  Reading  in 
the  period  relevant  to  the  Petition. 

Further,  a  domestic  transfer  of 
production  to  Dallas.  Texas  would  not 
provide  a  basis  for  a  worker  group 
certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  4th  day  of 
May  1993. 

Stephen  A.  Wandiner, 
Deputy  Director,  Office  of  Legislation  fr 
Actuarial  Service,  Unemployment  Insurance 
Sen- ice 

IFR  Doc.  93-11243  Filed  5-11-93;  8:45  am) 
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Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  In 
Whole  or  in  Part  Petitions  for 
Modification 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

SUMMARY:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  L'le 
affected  miners. 
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Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  INFORMATION:  Petitions  and 
copies  of  the  final  decisions  are 
available  for  examination  by  the  public 
in  the  Office  of  Standards,  Regulations 
and  Variances,  MSHA,  Room  627,  4015 
Wilson  Boulevard.  Arlington,  Virginia 
22203. 

Dated:  May  3. 19<li 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations  and 
Variances. 

Affirmative  Decisions  on  Petitions  for 
Modification. 

Docket  No.:  M-e7-301-C. 

FR  Notice:  53  FR  4789. 

Petitioner:  Tunnelton  Mining 
Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  bleeder  evaluation 
points  and  air  monitoring  stations 
where  methane  and  air  readings  would 
be  made  by  a  certified  person  weekly 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-91-131-C. 

FR  Notice:  57  FR  3220. 

Petitioner:  Peabody  Coal  Company. 

fleg  A^ected:  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner's 
proposal  to  enclose  electrical  equipment 
in  a  monitored  fireproof  structure 
instead  of  ventilating  directly  into  the 
return  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-92-14-C. 

FR  Notice:  57  FR  10044.  * 

Petitioner:  Etouble  M  Coal  Company, 
Inc. 

Reg  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Petitioner's 
requests  to  operate  electric  face 
equipment  without  canopies  due  to 
rises  and  dips  in  the  mine's  roof  and 
floor  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-92^8-C. 

FR  Notice:  57  FR  22493. 

Petitioner:  Kermit  Coal  Company. 

Reg  Affected:  30  CFR  75.800. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  contactors  to  obtain 
undervoltage  protection  on  specific 


three-phase  alternating  current  circuits 
in  conveyor  belt  power  centers 
considered  acceptable  alternate  method. 
Granted  with  conditions  for  the  high- 
voltage  belt  drive  installations. 

Docket  No.:  M-92-53-C. 

FR  Notice:  57  FR  22494. 

Petitioner:  Cyprus  Shoshone  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  SHD+GC,  Number 
16  A.W.G  type  cable  as  an  internal 
ground  check  conductor  for  the  ground 
continuity  circuit  considered  acceptable 
alternate  method.  Granted  with 
conditions  for  the  2.400  volt  high- 
voltage  longwall  system. 

Docket  No.:  M-92-54-C. 

FR  Notice:  57  FR  22494. 

Petitioner:  Florence  Coal  Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  ventilate  the  fall  area  with 
return  air  and  evaluate  the  fall  area  with 
an  intake  evaluation  point  and  bleeder 
evaluation  point  instead  of  traveling  the 
return  aircourse  in  its  entirety 
considered  acceptable  alternate  method. 
Granted  with  conditions  for  the  right 
side  return  aircourse  of  D-Parallels. 

Docket  No.:  M-92-55-C. 

FR  Notice:  57  FR  22494. 

Petitioner:  Twentymile  Coal 
Company. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  type  SHD+GC, 
Number  16  A.W.G  type  cable  on 
longwall  face  equipment  as  an  internal 
ground  check  conductor  for  ground 
continuity  circuit  considered  acceptable 
alternate  method.  Granted  with 
conditions  for  the  2,400  volt  high- 
voltage  longwall  systems. 

DocJtet  No.  M-92-61-C. 

FR  Notice:  57  FR  28882. 

Petitioner:  Sunnyside  Coal  Company. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  nonpermissible 
deep-well  pump  in  return  air 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No. :  M-92-66-C. 

FR  Notice:  57  FR  28882. 

Petitioner:  Consol  Pennsylvania  Coal 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's  • 
proposal  to  increase  the  maximum 
lengths  of  certain  trailing  cables 
supplying  equipment  from  480-volt 
alternating  current  systems  to  800  feet 
considered  acceptable  alternate  method. 
Granted  with  conditions  for  loading 
machines,  roofbolters  and  section 
ventilation  fans. 


Docket  No.:  M-92-67-C. 

FR  Notice:  57  FR  28882. 

Petitioner:  Consol  Pennsylvania  Coal 
Company. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  high-voltage  cable 
with  an  intemar  ground  check 
conductor  smaller  than  No.  10  A.W.G. 
as  part  of  its  longwall  mining  systems 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-92-68-C. 

FR  Notice:  57  FR  32237. 

Petitioner:  Consolidation  Coal 
Company  (Amendment). 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  make  a  weekly  examination 
of  certain  areas  of  the  mine  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-92-72-C. 

FR  Notice:  57  FR  32237. 

Petitioner:  Buck  Creek  Coal,  Inc. 

Reg  Affected:  30  CFR  75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  a  diesel  powered 
generator  without  an  earth-referenced 
ground  to  supply  electrical  power  to 
mobile  mining  equipment  when  such 
equipment  is  being  moved  from  one 
area  of  the  mine  to  another  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-92-74-C. 

FR  Notice:  57  FR  32237. 

Petitioner:  Island  Creek  Coal 
Company. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables  with 
ground  check  wires  smaller  that  No.  10 
A.W.G.  for  transmitting  power  on  high- 
voltage  longwall  systems  considered 
acceptable  alternate  method.  Granted 
with  conditions  for  high-voltage 
longwall  systems  in  the  North  Branch. 

Docket  No.:  M-92-86-C. 

FR  Notice:  57  FR  34789. 

Petitioner:  Perchinski  Coal  Company.  • 

Reg  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  slope  conveyance 
(gunboat)  with  an  increased  rope 
strength/safety  factor  and  secondary 
safety  rope  connection  to  transport 
persons  instead  of  safety  catches 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-92-88-C. 

FR  Notice:  57  FR  38328. 

Petitioner:  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.902. 

Summary  of  Findings:  Petitioner's 
proposal  to  connect  a  ground  check 
circuit  to  control  the  operation  of  a 


JMI 
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magnetic  contactor  instead  of  using  a 
circuit  breaker  considered  acceptable 
alternate  method.  Granted  with 
conditions  for  the  two  995-volt.  150 
horsepower  pump  motors  that  are 
mounted  on  separate  rubber  tired 
carriers,  located  at  the  hydraulic 
pumping  stations  for  the  two  longwall 
working  sections. 

Pocket  No.:  M-92-89-C 

KR  Notice:  57  FR  38328. 

Petitjoner:  Costain  Coal,  Inc. 

Reg  Affected:  30  (TR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  plug  and  mine  through  oil 
and  gas  welts  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-02-m-C. 

FR  Notice:  57  FR  38328. 

Petitioner:  Consolidation  Coal 
Cqmpany. 

Peg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables  inby 
the  last  open  crosscut  to  supply  power 
to  a  longwall  mining  system  from  an 
electrical  power  system  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

DocJcef  No.:  M-92-91-C 

FR  Notice:  57  FR  38328. 

Petitioner:  Ijouble  M  No.  2  Mine,  Inc. 

Reg  Affected:  30  CFR  75.1710. 

Sunmiary  of  Findings:  Petitioner's 
proposal  to  operate  the  continuous 
miner  and  two  &-L  Galls  Shuttle  cars 
and  the  TD  30  roof  drill  without 
canopies  due  to  rises  and  dips  in  mine 
roof  and  floor  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No. :  M-92-99-C 

FR  NoUce:  30  CFR  43476. 

Petitioner:  U.S.  Steel  Mining 
Company.  Inc. 

Beg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
request  for  relief  from  the  location  of 
high-voltage  cables  within  150  faet  of 
pillar  workings  and  to  use  4160  volt 
cables  and  equipment  to  power 
permissible  longwall  equipment  for  the 
high-voltage  longwall  system 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-92-101-C 

FR  Notice:  57  FR  43476. 

Petitioner:  Peabody  Coal  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  plug  and  mine  through  oil 
and  gas  wells  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-92-105-C 

FP  Notice:  57  FR4A777. 


Petitioner.  Peabody  Coal  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  seal  and  mine  through  oil 
and  gas  wells  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-92-106-a 

FR  NoUce:  57  FR  44777. 

Petitioner:  Western  Fuels-Utah.  Inc. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  nonpermissible 
submersible  pump  in  return  air,  bleeder 
air  and  sealed  areas  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-92-122-C 

FR  Notice:  30  CFR  47123. 

Petitioner:  Western  Fuels-Utah.  Inc. 

Reg  Affected:  30  CFR  77.214(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  constnict  a  refuse  hll  in  an 
area  containing  abandoned  mine 
openings  considered  acceptable 
alternate  method.  Granted  with 
conditions  for  refuse  pile  I.D.  No.  1211- 
VA-0260-01. 

Docket  No.:  M-92-125-C. 

FR  Notice:  57  FR  47124. 

Petitioner:  Peabody  Coal  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  plug  and  mine  through  oil 
and  gas  wells  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-92-132-C 

FR  Notice:  57  FR  53144. 

Petitioner:  T  It  H  Construction. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  hand-held  deck 
mounted  continuous  and  oxygen 
monitor  on  permissible  three-wheel 
battery-powered  tractors  used  to  load 
coal  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-92-135-C. 

FR  Notice:  57  FR  53144. 

Petitioner:  Foley  Coal  Company,  Inc. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Finding:  Petitioner's 
proposal  to  use  hand-held  continuous- 
duty  methane  and  oxygen  monitors  on 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No. :  M-92-1 36-<I 

FR  Notice:  57  FR  53144. 

Petitioner:  Mingo  Logan  Coal 
Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proiX)6al  to  use  hand-held  continuous- 
duty  methane  and  oxygen  monitors  on 


permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

DocJcef  No.:  M-92-1 43-C. 

FR  Notice:  57  FR  53145. 

Petitioner  Arch  of  Kentucky. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables  to 
power  longwall  equipment  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No. :  M-92-1 48-C. 

FR  Notice:  57  FR  56376. 

Petitioner:  Mallie  Coal  Company. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  hand-held  continuous- 
duty  methane  and  oxygen  monitor  on 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

Docket  No.:  M-91-13-^. 

FR  Notice:  57  FR  40915. 

Petitioner:  Richem  Construction.  Inc. 

Reg  Affected:  30  CFR  56.14107. 

Summary  of  Findings:  Petitioner's 
proposal  to  enclose  the  plant  with  a  six 
foot  chain  link  fence  with  electrized 
barbed  wire  at  the  top.  and  electrified 
entrance  gate  and  an  electriHed  padlock 
on  the  gate  instead  of  installing  guards 
on  moving  equipment  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

DocJcet  No.:  M-92-03-M. 

FRNotyce.  57  FR  11093. 

Petitioner:  Hecla  Mining  Company. 

Reg  Affected:  30  CFR  57.14162. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  underground  one- 
car  rail  haulage  trains  without  trip  lights 
considered  acceptable  alternate  method. 
Granted  with  conditions. 

[FR  Doc.  93-11242  Filed  5-11-93;  8;45  am] 
eauMO  cooe  4610-o-r 


Pension  and  Welfara  Banafits 
Administration 

[Applications  Na  0-8835-D-8642,  tH  •!.] 

Proposed  Exemptiona;  The  Penn 
Central  Corporation  IMastar  Trust  (the 
PCC  Trust),  at  ai. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

StiMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
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Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  pubhcation 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836.  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No  4  of 
1978  (43  FR  47713,  October  17   1978) 


transferred  the  authority  of  the  Secretary 
'  of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  apphcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  Penn  Central  Corporation  Master 
Trust  (the  PCC  Trust)  Located  in  New 
York,  New  York;  and  The  General 
Cable  Corporation  Master  Trust  (the 
GCC  Trust)  Located  in  Cincinnati,  Ohio 

[Application  Nos.  D-8835  Through  D-8842] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
continued  holding  of  shares  of  common 
stock  (the  PCC  Stock)  of  The  Penn 
Central  Corporation  (PCC)  by  the  PCC 
Trust  on  behalf  of  plans  (the  PCC  Plans) 
sponsored  by  PCC  and  its  affihates;  (2) 
the  acquisition,  holding  and  exercise  by 
the  PCC  Plans  of  an  irrevocable  put 
option  (the  PCC  Put  Option)  which 
permits  the  PCC  Plans  to  sell  the  PCC 
Stock  to  PCC  (a)  at  a  price  per  share 
equal  to  the  then  current  fair  market 
value  of  the  PCC  Stock  or,  if  greater, 
$23.79  and,  (b)  for  shares  of  PCC  Stock 
acquired  after  October  1,  1991,  at  a  price 
per  share  equal  to  the  then  current  fair 
market  value  of  the  PCC  Stock,  or  if 
greater,  the  acquisition  price  of  such 
shares;  (3)  the  continued  holding  of 
shares  of  common  stock  (the  GCC  Stock) 
of  General  Cable  Corporation  (GCC)  by 
the  GCC  Trust  on  behalf  of  plans  (the 
GCC  Plans)  sponsored  by  GCC  and  its 
affiliates;  (4)  the  acquisition,  holding 
and  exercise  by  the  GCC  Plans  of  an 
irrevocable  Put  Option  (the  GCC  Put 
Option)  which  permits  the  GCC  Plans  to 
sell  the  GCC  Stock  to  GCC  (a)  at  a  price 
per  share  equal  to  the  then  current  fair 
market  value  per  share  of  GCC  Stock,  or, 
if  greater,  $6.34  and,  (b)  for  shares  of 
GCC  Stock  acquired  after  July  1, 1992, 
at  a  price  per  share  equal  to  its  then 


current  fair  market  value,  or,  if  greater, 
the  acquisition  price  of  such  shares;  and 
(5)  the  possible  future  acquisition  by  the 
PCC  Plans  of  additional  PCC  Stock,  and 
by  the  GCC  Plans  of  additional  GCC 
Stock,  provided  the  following 
conditions  are  satisfied:  (a)  At  the  time 
of  acquisition  by  the  PCC  Plans,  the  PCC 
Stock  and  any  other  qualifying 
employer  securities  (QES)  as  defined  in 
section  407(e)  of  the  Act  will  represent 
no  more  than  10%  of  the  assets  of  any 
of  the  PCC  Plans;  (b)  at  the  time  of 
acquisition  by  the  GCC  Plans,  the  GCC 
Stock  and  any  other  QES  as  defined  in 
section  407(e)  of  the  Act  vrill  represent 
no  more  than  10%  of  the  assets  of  any 
of  the  GCC  Plans;  (c)  the  independent 
fiduciary  of  the  PCC  Plans  and  the  GCC 
Plans  (together,  the  Plans)  will  monitor 
the  holding  of  the  PCC  and  GCC  Stock 
by  the  respective  Plans  and  take 
whatever  action  is  necessary  to  protect 
the  Plans'  rights,  including,  but  not 
limited  to,  the  exercising  of  the  Put 
Options  if  the  independent  fiduciary,  in 
its  sole  discretion,  determines  that  such 
exercise  is  appropriate;  (d)  no  further 
acquisitions  of  PCC  Stock  will  be  made 
by  the  PCC  Plans,  and  no  further 
acquisitions  of  GCC  Stock  will  be  made 
by  the  GCC  Plans,  unless  such 
acquisitions  are  first  approved  by  the 
Plans'  independent  fiduciary,  who  must 
make  a  determination  that  such 
acquisitions  are  appropriate  and  in  the 
best  interests  of  the  respective  Plans;  (e) 
the  Plans  will  pay  no  more  than  current 
fair  market  value  with  respect  to  all 
further  acquisitions  of  PCC  and  GCC 
Stock;  and  (f)  a  bond,  letter  of  credit,  or 
escrow  agreement,  as  described  herein, 
is  maintained  for  (1)  the  PCC  Plans  as 
long  as  the  PCC  Plans  continue  to  hold 
any  shares  of  PCC  Stock,  and  (2)  the 
GCC  Plans  as  long  as  the  GCC  Plans 
continue  to  hold  any  shares  of  GCC 
Stock. 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  December  17, 1991. 

Summary  of  Facts  and  Representations 

1 .  PCC,  a  corporation  headquartered 
in  Cincinnati,  Ohio,  is  the  parent 
company  of  an  affiliated  group  of 
corporations.  PCC  Stock  is  publicly 
traded  on  the  New  York  Stock 
Exchange.  On  October  1, 1991, 
46,260,692  shares  of  PCC  Stock  were 
outstanding. 

2.  The  PCC  Trust,  the  trustee  of  which 
is  The  Chase  Manhattan  Bank,  N.A.. 
holds  the  assets  of  the  PCC  Plans.  The 
PCC  Plans  are  defined  benefit  plans 
described  as  follows:  (a)  Penn  Central 
Corporation  Retirement  Income 
Guarantee  Plan,  which  has 
approximately  1,892  participants  and 
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assets  of  $28,001,296:  (b)  Buckeye 
Pipeline  Company  Retirement  Income 
Guaranty  Plan,  which  has 
approximately  531  participants  and 
assets  of  $8,031,306;  (c)  G&H 
Technology.  Inc.  Floor  Retirement  Plan, 
which  has  approximately  507 
participants  and  assets  of  $3,808,270; 
(d)  Indiana  Steel  and  Wire  Company 
Pension  Plan,  which  has  approximately 
333  participants  and  assets  of 
$6,181,575;  (e)  Master  Pension  Plan  for 
Hourly  Rated  Employees  of  Penn 
Central  Industries  Group,  Inc..  which 
has  approximately  3,989  participants 
and  assets  of  $33,781,270;  (f)  PCC 
Technical  Industries,  Inc.  Retirement 
Plan,  which  has  approximately  633 
participants  and  assets  of  $20,269,457; 
(g)  Retirement  Income  Plan  of  Marathon 
LeToumeau  Company,  which  has 
approximately  2,087  participants  and 
assets  of  $26,170,651;  and  (h)  Vitro 
Corporation  Retirement  Floor  Plan, 
which  has  approximately  3,896 
participants  and  assets  of  $94,864,660. 

3.  As  of  October  19.  1991.  the  PCC 
Plans  owned  an  aggregate  of  350.000 
shares  of  PCC  Stock.  The  PCC  Plans  also 
hold  certain  debentures  (the 
Debentures)  of  PCC  having  an  estimated 
fair  market  value  of  $5,268,796  as  of 
September  27. 1991.  The  applicants 
represent  that  the  Debentures  are  QES 
within  the  meaning  of  section  407(d)(5) 
of  the  Act  and  may  be  held  by  the  PCC 
Plans.'  The  combined  value  of  the 
350,000  shares  of  PCC  Stock  and  the 
Debentures  currently  held  by  the  PCC 
Plans  currently  totals  approximately  6% 
of  the  PCC  Plans'  assets.  All  of  the  PCC 
Stock  held  by  the  PCC  Plans  was 
acquired  after  December  31. 1987. 

4.  The  applicants  represent  that  the 
PCC  Stock  currently  meets,  and  will 
continue  to  meet,  the  requirements  of 
section  407(f)(1)(A)  of  the  Act.  The  PCC 
Stock  held  by  the  PCC  Plans  currently 
represents  approximately  0.76%  of  the 
issued  and  outstanding  shares  of  PCC 
Stock.  However,  the  applicants 
represent  that  on  October  1,  1991, 
American  Financial  Corporation  (AFC) 
became  the  owner  of  more  than  50%  of 
the  PCC  Stock.  AFC  currently  owms 
approximately  50.06%  of  the  issued  and 
outstanding  shares  of  the  PCC  Stock. 
Therefore,  since  October  1,  1991,  the 
PCC  Stock  has  not  satisfied  section 
407(f)(1)(B)  of  the  Act  which  requires 
that  at  least  50%  of  the  PCC  Stock 
which  is  issued  and  outstanding  be  held 
by  persons  who  are  independent  of  the 
issuer.  The  applicants  have  requested 


the  relief  proposed  herein  to  permit  the 
PCC  Plans'  continued  holding  of  the 
PCC  Stock,  as  well  as  possible  future 
acquisitions  of  additional  PCC  Stock. 

5.  In  connection  with  the  PCC  Plans' 
continued  holding  of  the  PCC  Stock,  the 
PCC  Plans  have  obtained  the  PCC  Put 
Option  from  PCC.  The  PCC  Put  Option 
will  be  exercisable  by  the  PCC  Plans' 
independent  fiduciary  (see  rep.  8. 
below).  The  PCC  Put  Option  will  permit 
the  PCC  Plans  to  require  PCC  to 
purchase  from  them  all  or  any  portion 
of  the  350.000  shares  of  the  PCC  Stock 
currently  held  by  the  PCC  Plans.  The 
sales  price  of  such  PCC  Stock  sold 
pursuant  to  the  PCC  Put  Option  will  be 
the  closing  price  (or  composite  price  ^  if 
higher)  of  PCC  Stock  on  the  date  of  the 
sale.  or.  if  greater.  $23.79  per  share  (see 
rep.  7.  below).  With  respect  to  possible 
future  acquisitions  of  PCC  Stock,  the 
PCC  Put  Option  will  also  apply. 
Additional  shares  of  PCC  Stock  may  be 
acquired  by  the  PCC  Plans  only  at  the 
direction  of  the  Plans'  independent 
fiduciary,  and,  because  the  PCC  Put 
Option  would  also  apply  to  any  such 
shares,  only  if  PCC  also  approves  the 
acquisition.  In  the  case  of  shares  of  PCC 
Stock  acquired  by  any  of  the  PCC  Plans 
after  October  1. 1991.  the  PCC  Put 
Option  price  will  be  the  higher  of  its 
current  fair  market  value  on  the  date  of 
the  sale  or  the  price  per  share  paid  by 
the  Plan.  If  the  PCC  Stock  is  not 
acquired  by  the  PCC  Plan  by  purchase 
(e.g.,  by  stock  split  or  stock  dividend), 
the  PCC  Put  Option  will  be  based  on  the 
closing  price  (or  composite  price  if 
higher)  per  share  on  the  date  of 
acquisition. 

6.  On  July  1,  1992,  PCC  reorganized 
its  wire  and  cable  operations  that  made 
up  a  major  part  of  its  manufacturing 
businesses.  PCC  spun  off  its  wire  and 
cable  operations  into  GCC.  a  new  public 
company.  The  Board  of  Directors  of  PCC 
determined  to  undertake  the  spinoff  for 
business  reasons  unrelated  to  employee 
benefits.  In  connection  with  this  spinoff, 
two  additional  defined  benefit  plans, 
the  GCC  Plans,  were  established  for 
those  employees  who  became 
employees  of  GCC.  The  GCC  Plans  are 
the  PGC  Hourly  Plan  and  the  General 
Cable  Plan.  Assets  allocable  to  these  two 
Plans  were  transferred  to  the  GCC  Trust, 
a  newly  established  trust.  Under  the 
spinoff,  PCC  transferred  to  its 
shareholders  GCC  Stock.  The  GCC  Stock 
was  not  in  existence  as  of  October  1, 


'  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the  Debentures 
constitute  QES  within  the  meaning  of  section 
407(d)(5)  of  the  Act. 


'  The  applicants  represent  that  the  closing  price 
on  the  New  York  Stock  Exchange  is  the  price  at 
which  the  last  trade  was  made  on  a  particular  date. 
The  composite  price  (which  is  reported  in 
newspaper  quotations  for  the  New  York  Stock 
Exchange)  includes  trades  on  a  number  of 
exchanges  or  networks. 


1991.  The  GCC  Stock  was  issued  just 
prior  to  the  spinoff.  GCC  (or  its 
subsidiaries)  then  became  the  sponsor  of 
all  Plans  covering  its  employees.  After 
the  spinoff,  the  GCC  Trust  held  87,500- 
shares  of  GCC  Stock  on  behalf  of  the 
GCC  Plans.  The  GCC  Stock  is  publicly 
traded  on  the  NASDAQ  National 
Exchange.  The  applicants  have 
requested  that  the  subject  exemption  be 
applicable  to  the  GCC  Plans  as  well. 
Since  AFC  also  holds  more  than  50%  of 
the  GCC  Stock,  the  GCC  Stock  does  not 
satisfy  section  407(f)(1)(B)  of  the  Act. 

7.  In  connection  with  the  GCC  Plans' 
continued  holding  of  the  GCC  Stock,  the 
GCC  Plans  have  obtained  the  GCC  Put 
Option  ft-om  GCC  that  is  identical  to  the 
PCC  Put  Option  for  the  PCC  Plans  (see 
rep.  5,  above).  The  only  differences  are 
that  the  GCC  Put  Option  will  relate  to 
GCC  Stock,  and  the  sales  price  to  GCC 
under  the  GCC  Put  Option  will  be  the 
closing  price  of  GCC  Stock  on  the  date 
of  the  sale,  or,  if  higher,  $6.34  per  share. 
The  $6.34  amount  in  the  GCC  Put 
Option  and  the  $23.74  in  the  PCC  Put 
Option  (see  rep.  5,  above)  were 
determined  based  upon  the  closing 
price  for  a  share  of  PCC  Stock  on 
October  1,  1991.  This  closing  price  has 
been  allocated  between  PCC  and  GCC 
based  on  the  closing  price  for  their 
respective  Stocks  in  the  month 
following  GCC's  spinoff.  For  any  GCC 
Stock  acquired  after  July  1, 1992,  the 
GCC  Put  Option  price  will  be  the  higher 
of  the  GCC  Stock's  current  fair  market 
value  on  the  date  of  sale,  or  its 
acquisition  price. 

8.  The  PCC  Plans  and  the  GCC  Plans 
will,  at  all  times  while  thev  continue  to 
hold  any  shares  of  the  PCCJ  or  GCC 
Stock,  retain  an  independent  fiduciary 
to  monitor  the  continued  holding  of  the 
Stock.  As  of  December  17, 1991,  the 
Plans  have  retained  for  this  purpose 
PNC  Bank,  Ohio  N.A.  (the  Bank),  which 
was  formerly  known  as  the  Central 
Trust  Company,  N.A.  The  Bank,  which 
is  headquartered  in  Cincinnati,  Ohio,  is 
a  national  banking  association  which 
has  been  in  the  trust  and  fiduciary 
services  business  continuously  since 
1883.  In  1988,  the  Bank  became  an 
affiliate  of  PNC  Financial  Corp.  (PNC), 
the  14th  largest  bank  holding  company 
in  the  country.  PNC  has  approximately 
$110  billion  of  trust  assets  under 
management,  $7  billion  of  which 
represents  assets  of  employee  benefit 
plans  held  in  trust.  The  Bank  represents 
that  it  is  an  experienced  employee 
benefit  trust  fiduciary  with  significant 
assets  under  management  and  a  large 
professional  staff.  The  Bank  represents 
that  neither  it  nor  any  other  PNC 
affiliate  is  affiliated  in  any  ownership  or 
similar  manner  with  PCC.  GCC.  AFC  or 
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any  of  their  affiliates.  The  Bank  does 
represent  that  it  currently  has  limited 
banking  relationships  with  PCC.-GCC, 
AFC  and/or  their  affiliates.  However, 
the  Bank  represents  that  the  fees  and 
other  revenues  generated  for  the  Bank 
from  such  relationships  for  any  year  is 
less  than  1%  of  the  total  gross  revenues 
of  the  Bank  from  all  sources. 

9.  The  Bank  represents  that  it  has 
made  an  initial  determination  that  it  is 
appropriate  for  the  Plans  to  continue  to 
hold  the  PCC  Stock  and  the  GCC  Stock 
as  an  investment.  The  Bank  represents 
that  it  will  monitor  the  Plans'  continued 
holding  of  the  PCC  Stock  and  the  GCC 
Slock  and  will  determine  whether  it 
remains  appropriate  for  the  Plans  to 
retain  the  Stock.  The  Bank  represents 
that  it  will  take  into  account  a  variety 

of  factors  in  determining  whether  the 
holding,  acquisition  of  additional  shares 
or  sale  of  the  Stock  by  the  Plans  is 
appropriate,  including,  but  not 
necessarily  limited  to:  (a)  Financial 
information  concerning  PCC  and  GCC 
and  their  prospects  for  the  future;  (b)  the 
anticipated  appreciation  and  other 
returns  on  the  Stock;  (c)  the  anticipated 
returns  on  other  alternative  investments 
of  a  comparable  nature;  (d)  the  rating  of 
PCC  and  GCC  securities  by  any 
applicable  rating  agencies;  and  (e)  the 
current  investments  of  the  Plans  in 
assets  other  than  the  Stock.  The  Bank 
represents  that  it  will  take  whatever 
action  is  appropriate  and  in  the  best 
interest  of  the  Plans  with  respect  to  the 
Stock  including  the  exercising  of  the 
PCC  and  GCC  Put  OpUons.  which  will 
permit  the  Bank  to  require  PCC  to 
purchase  all  or  any  portion  of  the  PCC 
Stock  held  by  the  PCC  Plans  and  GCC 
to  purchase  all  or  any  shares  of  the  GCC 
Stock  held  by  the  GCC  Plans. 

10.  As  an  additional  safeguard  for  the 
Plans,  PCC  and  GCC  represent  that  they 
will  take  one  of  three  measures  designed 
to  ensure  the  honoring  of  their 
obligations  under  the  Put  Options.  PCC 
and  GCC  each  represent  that  they  will 
either:  (a)  Purchase  a  letter  of  credit 
from  an  independent  bank  guaranteeing 
performance  in  an  amount  equal  to  25% 
of  the  Put  Option  price  of  the  Stock  held 
by  the  Plans;  (b)  purchase  a  bond  from 
an  independent  insurance  company 
guaranteeing  performance  in  an  amount 
equal  to  25%  of  the  Put  Option  price; 

or  (c)  establish  an  escrow  account  with 
an  independent  bank  which  will  hold 
assets  having  a  value  equal  to  at  least 
25%  of  the  Put  Option  price.  Any  such 
escrow  account  will  be  invested  in  cash 
or  government  securities.  The  escrow 
account  will  be  increased  if  on  any 
quarterly  date  the  fair  market  value  of 
the  assets  in  the  account  falls  below 
25%  of  the  minimum  Put  Option  price. 


PCC  and  GCC  represent  that  they  have 
initially  secured  their  obligations  under 
the  Put  Options  by  means  of  the  letter 
of  credit  with  an  independent  bank. 
PCC  and  GCC  wish  to  retain  the  right  to 
change  the  security  agreement  to  one  of 
the  other  two  options  described  above, 
and  PCC  and  GCC  represent  that  there 
will  never  be  a  gap  in  the  coverage  if 
either  or  both  should  decide  to  change 
options.  The  applicants  further 
represent  that  whichever  arrangement  is 
used  must  provide  that  if  shares  of 
either  PCC  Stock  or  GCC  Stock  are  sold 
by  the  Bank  on  behalf  of  the  Plans  for 
less  than  the  per  share  guaranteed 
amount  under  the  Put  Option,  the  Plans 
will  be  reimbursed  from  the  security 
arrangement  for  the  difference  (if  PCC  or 
GCC  does  not  reimburse  such 
difference). 

11.  In  summary,  the  applicants 
represent  that  the  subject  transactions 
satisfy  the  statutory  criteria  contained  in 
section  408(a)  of  the  Act  because:  (1) 
The  PCC  Stock  and  GCC  Stock,  when 
aggregated  with  QES,  will  represent  less 
than  10%  of  the  assets  of  each  of  the 
Plans;  (2)  the  PCC  Plans  have  obtained 
the  PCC  Put  Option,  which  will  permit 
the  PCC  Plans  to  sell  any  or  all  shares 
of  the  PCC  Stock  to  PCC  upon  the 
independent  fiduciary's  decision,  (a)  at 
a  price  per  share  equal  to  the  greater  of 
its  then  current  fair  market  value  or  its 
value  on  October  1, 1991  (adjusted  to 
reflect  the  spinoff  of  GCC),  and  (b)  for 
shares  of  PCC  Stock  acquired  after 
October  1, 1991,  at  the  greater  of  its  then 
current  fair  market  value  or  its 
acquisition  price;  (3)  the  GCC  Plans 
have  obtained  the  GCC  Put  Option, 
which  will  permit  the  GCC  Plans  to  sell 
any  or  all  shares  of  the  GCC  Stock  to 
GCC  upon  the  independent  fiduciary's 
decision,  (a)  at  a  price  per  share  equal 
to  the  greater  of  its  then  current  fair 
market  value  or  the  price  of  its  allocable 
fMjrtion  of  the  October  1. 1991  value  of 
the  PCC  Stock,  and  (b)  for  shares  of  GCC 
acquired  after  July  1, 1992,  at  the  greater 
of  its  then  curi«nt  fair  market  value  or 
its  acquisition  price;  (4)  the  Plans' 
independent  fiduciary,  the  Bank,  will 
monitor  the  Plans'  continued  holding  of 
the  PCC  Stock  and  GCC  Stock  and  will 
determine,  among  other  things,  whether 
to  exercise  the  Put  Options  or  to  acquire 
any  additional  shares  of  the  Stock;  and 
(5)  PCC  and  GCC  will  either  purchase  a 
letter  of  credit  from  an  independent 
bank,  purchase  a  bond  from  an 
independent  insurance  company  or 
establish  an  escrow  account  with  an 
independent  bank  having  a  value  of  at 
least  25%  of  the  minimum  Put  Option 
prices  for  the  purpose  of  ensuring  their 


ability  to  honor  their  obligations  under 
the  Put  Options. 

FOn  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Kimball  International,  Inc.,  Retirement 
Plan  (the  Plan)  Located  in  Jasper, 
Indiana 

lApplication  No.  0-9258] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  five 
parcels  of  real  property  (the  Properties) 
to  Kimball  International,  Inc.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  and  the  subsequent 
conveyance  of  one  of  the  parcels  to 
Springs  Valley  Bank  and  Trust 
Company  of  Jasper,  Indiana  (the  Bank); 
provided  that  the  following  conditions 
are  satisfied: 

(A)  All  terms  and  conditions  of  the 
transaction  are  at  least  as  favorable  to 
the  Plan  as  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  Plan  receives  a  purchase  price 
for  the  Properties  which  is  no  less  than 
the  sum  of  the  fair  market  values  of  each 
of  the  Properties  as  of  the  date  of  the 
sale,  plus  a  premium  of  no  less  than  five 
percent  of  such  sum; 

(C)  The  Plan's  interests  for  all 
purposes  in  the  transaction  are 
represented  by  Arthur  L.  Dillard.  Esq., 
an  independent  fiduciary  acting  on 
behalf  of  the  Plan  with  respect  to  the 
Properties;  and 

(D)  The  Plan  does  not  incur  any  costs 
or  expenses  related  to  the  transaction, 
other  than  any  taxes  imposed  by  law  on 
a  seller. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
individual  account  profit-sharing  plan 
with  7,235  participants  and  total  assets 
of  $217,259,325  as  of  June  30, 1992.  The 
Plan  is  a  renamed,  combined  plan 
resulting  from  the  July  1. 1990  merger 
of  two  predecessor  plans,  the  Kimball 
International,  Inc.  Direct  Retirement 
Plan  and  the  Kimball  International,  Inc. 
Indirect  Retirement  Plan.  The  Plan  is 
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sponsored  by  the  Employer,  a  publicly- 
traded  Indiana  corporation  engaged  in 
the  manufacture  and  marketing  of 
pianos,  organs,  furniture,  contract 
cabinets,  and  processed  wood  products, 
with  its  principal  offices  in  Jasper, 
Indiana.  The  assets  of  the  Plan  are  held 
in  trust  by  the  Bank,  which  is  located  in 
Jasper,  Indiana.  Responsibility  for  the 
investment  of  Plan  assets  rests  with  the 
Kimball  Plan  Advisory  Committee  (the 
Committee),  comprised  of 
representatives  of  the  Employer  and 
representatives  of  the  Bank. 

2.  Among  the  assets  of  the  Plan  are 
five  parcels  of  real  property  (the 
Properties),  acquired  by  the  Plan  at 
various  times  from  1957  to  1974.  Four 
of  the  Properties  (the  Employer 
Properties)  are  occupied  and  utilized  by 
the  Employer  in  its  production 
operations.  The  Employer  Properties  are 
leased  by  the  Employer  from  the  Plan 
under  lease  arrangements  (the  Employer 
Leases)  which  are  subject  to  an 
individual  administrative  exemption 
issued  by  the  Department  (PTE  84-82, 
49  PR  26838,  June  29,  1984).  The  Plan's 
interests  under  the  Employer  Leases  and 
PTE  84-82  are  represented  exclusively 
by  an  independent  fiduciary,  Arthur  L. 
Efillard,  Esq.  (the  Fiduciary),  who  serves 
pursuant  to  the  terms  of  an  agreement 
which  requires  the  Fiduciary's  prior 
approval  of  any  transaction  with  respect 
to  the  Employer  Properties.  The 
Employer  Properties  are  described  as 
follows: 

(a)  The  Electronics  Facility  is  a 
production  facility,  warehouse  and 
office  located  on  approximately  6.81 
acres  of  land  at  the  northwest  comer  of 
15th  and  Cherry  Streets  and  Kellerville 
Road  in  Jasper,  Indiana.  The  sole 
building  on  this  Property  has 
approximately  161,798  square  feet  of 
space,  constructed  from  1968  through 
1974,  and  abuts  newer  assembly, 
shipping  and  receiving  facilities  on 
adjoining  land  of  the  Employer.  The  fair 
market  value  of  the  Electronics  Facility 
vras  determined  to  be  $3,392,186  as  of 
June  10. 1992  by  G«rald  D.  Farlow,  a 
professional  real  estate  appraiser  with 
the  Farlow-Clements  Agency  (FCA)  in 
Paoli,  Indiana.  Another  professional  real 
estate  appraiser,  David  A.  Donan  with 
Appraisal  Consultants,  Inc.  (ACI)  in 
Jasper,  Indiana,  determined  that  the 
Electronics  Plant  had  a  fair  market  value 
of  $3,220,000  as  of  June  30,  1992. 

(b)  The  Artec  Plant,  previpusly 
referred  to  as  the  Stylemast6rs  Plant,  is 
a  production  plant  and  office  situated 
on  approximately  1.48  acres  of  land  at 
the  southwest  comer  of  15th  and  Cherry 
Streets  in  Jasper,  Indiana.  The  sole 
building  on  this  Property  contains 
approximately  71.686  square  feet  of 
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space,  constructed  in  1961  and  1962, 
and  directly  abuts  newer  manufacturing 
facilities  on  adjoining  land  of  the 
Employer.  According  to  an  appraisal  by 
FCA,  the  Artec  Plant  had  a  fair  market 
value  of  $1,217,089  as  of  June  10. 1992. 
According  to  an  appraisal  by  AQ.  the 
Artec  Plant  had  a  fair  market  value  of 
$1,160,000  as  of  June  30,  1992. 

(c)  The  Piano  Parcel  consists  of  a 
production  plant,  warehouse  and  office 
located  on  approximately  22.38  acres  of 
land  on  State  Road  56  in  West  Baden 
Springs,  Indiana.  The  buildings  were 
constructed  from  1963  through  1974, 
and  the  warehouse  abuts  a  newer 
warehouse  on  adjoining  land  of  the 
Employer.  The  Piano  Parcel  had  a  fair 
market  value  of  $1,984,770  as  of  June 
10, 1992,  according  to  an  appraisal  by 
FCA.  According  to  an  appraisal  by  AQ, 
the  Piano  Parcel  had  a  fair  market  value 
of  $2,075,000  as  of  June  30,  1992. 

(d)  The  Warehouse  Parcel  consists  of 
an  approximately  48,980  square  foot 
warehouse  situated  on  1.97  acres  of  land 
located  on  East  16th  Street  in  Jasper, 
Indiana.  The  warehouse  on  this  parcel 
was  constructed  in  1974  and  1975.  and 
it  directly  abuts  a  manufacturing  facility 
on  adjoining  land  of  the  Employer.  FCA 
determined  that  the  Warehouse  Parcel 
had  a  fair  market  value  of  $734,627  as 
of  June  10. 1992,  and  AQ  determined  a 
fair  market  value  of  $675,000  as  of  June 
30,  1992. 

A  fifth  parcel  of  the  Properties  is  a 
parking  lot  on  Maple  Street,  between 
Maple  and  State  Road  56,  in  French 
Lick,  Indiana  (the  Maple  Street  Parcel). 
This  parcel  is  a  black-topped  parking  lot 
of  approximately  .53  acres,  leased  from 
the  Plan  by  the  City  of  French  Lick 
pursuant  to  a  verbal  agreement.  The 
Maple  Street  Parcel  abuts  land  owned 
and  occupied  by  the  Bank  as  its 
principal  place  of  business.  FCA 
determined  that  the  Maple  Street  Parcel 
had  a  fair  market  value  of  $21,655.27  as 
of  June  10, 1992,  and  ACI  determined 
that  it  had  a  fair  market  value  of  $21,000 
as  of  June  30. 1992. 

3.  In  discharging  its  oversight 
responsibility  with  respect  to  Plan 
assets,  the  Committee  periodically 
reviews  the  investment  performance  of 
each  of  the  Plan's  investments, 
including  the  Properties.  As  a  resuh  of 
a  recent  review,  the  Committee  has 
determined  that  it  would  be  in  the  best 
interests  of  the  Plan's  participants  and 
beneficiaries  to  divest  the  Plan  of  all  its 
investments  in  real  property  and, 
accordingly,  to  provide  for  the  Plan's 
sale  of  the  Properties.  The  Committee 
represents  that  its  determination  to 
divest  the  Plan  of  the  Properties  is  based 
on  the  following  factors: 


(a)  The  outlook  for  future  capital 
appreciation  for  the  Properties  is 
significantly  diminished  due  to  a 
general  decline  in  the  demand  for  such 
industrial  property  in  the  locale  of  the 
Properties. 

(b)  In  a  sale  of  the  Properties,  the  Plan 
should  be  able  to  recover  a  return  on  its 
total  investments  in  the  Properties  and 
to  prevent  further  investment  losses 
attributable  to  recent  declines  from  the 
Properties'  highest  historic  appraised 
values. 

(c)  The  Plan's  potential  liability  from 
holding  title  to  real  estate  is  increasing 
due  to  environmental  legislation. 

(d)  Continued  use  of  the  Employer 
Properties  by  the  Employer  will 
continue  to  conform  those  Properties  to 
specific  uses,  rendering  them 
increasingly  less  adaptable  to  other 
uses. 

(e)  Overall  risk  related  to  the 
Properties  is  increasing  relative  to  the 
return  on  the  Properties. 

4.  Having  determined  to  divest  the 
Plan  of  the  Properties,  the  Committee 
represents  that  it  further  determined 
that  it  would  be  in  the  best  interests  of 
the  Plan  to  seek  a  sale  of  all  of  the 
Properties  to  a  single  buyer  in  a  single 
transaction.  The  Committee  represents 
that  it  determined  that  a  single  sale  of 
all  the  Properties  to  an  unrelated  buyer 
could  not  be  accomplished,  due  to  the 
nature  and  location  of  the  Properties,  as 
well  as  prevailing  market  conditions, 
and  that  the  Employer  constituted  the 
only  prospective  purchaser  of  the 
Properties  in  one  transaction.  The 
Committee  also  represents  that  it 
determined  that  the  Employer 
constituted  the  only  prospective  buyer 
willing  to  pay  a  purchase  price  which 
included  the  Properties'  appraised  fair 
market  value  plus  a  premium.  The 
Committee  represents  that  it  determined 
that  the  Employer  would  purchase  the 
Properties  from  the  Plan  for  the 
appraised  fair  market  value,  plus  a 
premium  representing  the  special  value 
of  the  Employer  Properties  to  the 
Employer,  as  opposed  to  an  unrelated 
party,  as  purchaser.  For  these  reasons, 
the  Committee  represents  no  efforts 
have  been  made  to  sell  the  Properties  to 
unrelated  parties; 

The  Committee  represents  that  after  it 
determined  to  proceed  with  a  sale  of  the 
Properties  to  the  Employer,  it  was 
advised  that  the  Bank  was  interested  in 
acquiring  the  Maple  Street  Parcel  for  use 
as  its  parking  lot.  As  a  result,  the 
Committee  and  the  Employer  propose 
that  the  Employer  purchase  all  of  the 
Properties  from  the  Plan,  and  then  sell 
the  Maple  Street  Parcel  to  the  Bank.  An 
exemption  is  requested  for  the  Employer 
and  the  Bank  to  enter  into  such 
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transactions  under  the  terms  and 
conditions  described  herein. 

5.  The  Employer  will  purchase  the 
Properties  from  the  Plan,  for  a  cash 
purchase  price  determined  in 
accordance  with  a  sale  contract 
described  herein  below,  and  the  Bank 
will  thereafter  acquire  the  Maple  Street 
Parcel  from  the  Employer  for  cash  in  the 
same  amount  which  the  Employer  paid 
the  Plan  for  the  Maple  Street  Parcel.  The 
Employer  and  the  Committee  propose 
the  Employer's  purchase  of  all  of  the 
Prop>erties,  including  the  Maple  Street 
Parcel,  and  the  resale  of  the  Maple 
Street  Parcel  to  the  Bank,  rather  than  a 
direct  sale  of  that  Property  to  the  Bank, 
as  a  matter  of  administrative  expedience 
and  convenience  to  the  Plan,  in  an  effort 
to  minimize  any  delay  in  the  Plan's 
divestiture  of  the  Properties.  By 
structuring  the  sales  of  the  Properties  as 
one  transaction,  the  Plan  will  be  able  to 
sell  all  the  Properties  simultaneously 
without  requiring  more  than  one  closing 
transaction.  However,  because  the 
Employer's  resale  of  the  Maple  Street 
Parcel  to  the  Bank  may  constitute  an 
indirect  sale  of  a  Plan  asset  to  a  party 

in  interest  with  respect  to  the  Plan, 
exemptive  rehef  is  requested  for  the 
Bank,  in  addition  to  the  Employer,  for 
the  proposed  transactions. 

6.  All  terms  of  the  Employer's 
proposed  purchase  of  the  Properties 
from  the  Plan  are  embodied  in  a  written 
agreement  (the  Contract)  imder  which 
neither  the  Plan  nor  its  hduciaries  make 
any  warranties  or  representations  as  to 
the  condition  or  value  of  the  Properties. 
The  Contract  requires  the  Employer  to 
pay  the  Plan  a  cash  purchase  price  and 
to  pay  all  costs  and  expenses  related  to 
the  transaction,  other  than  any  transfer 
taxes  imposed  by  law  on  the  seller.  The 
purchase  price  for  the  Properties  is 
defined  in  the  Contract  as  the  greater  of 
the  following: 

(a)  $7,613,198,  which  is  the  sum  of 
$7,250,665,  representing  the  June  1992 
valuation  of  the  Properties,  as 
determined  by  averaging  the  FCA  and 
ACI  valuations  of  each  Property 
conducted  in  Jiuie  1992  and  adding 
such  averaged  valuations,  plus  a  five 
percent  premium  of  $362,533:  or 

(b)  The  sum  of  (i)  the  fair  market 
value  of  the  Properties  as  of  the  date  of 
closing  (Current  Value),  as  determined 
by  averaging  new  appraisals  of  the 
Properties  to  be  conducted  by  FCA  and 
AG,  plus  (ii)  a  premium  payment  in  the 
amount  of  five  percent  of  the  Current 
Value. 

The  Committee  states  that  the 
Contract's  purchase  price  determination 
will  ensure  that  the  Plan  recoups  its 
total  investment  in  the  Properties, 
which  the  Committee  represents  to  be 


$3,665,866.  The  Committee  also 
represents  that  the  Contract's  purchase 
price  determination  will  also  ensure 
that  the  Plan  receives  a  purchase  price 
of  no  less  than  the  fair  market  values 
attained  by  the  Properties  in  June  1992, 
under  market  conditions  currently 
causing  accelerated  declines  in  values. 
The  Committee  proposes  a  five  percent 
premium  in  the  purchase  price  as 
compensation  to  the  Plan  for  the  special 
value  which  the  Properties  hold  for  the 
Employer  and  the  Bank  as  buyers,  as 
opposed  to  unrelated  buyers  without 
interests  in  properties  adjoining  the 
Properties. 

7.  The  terms  of  the  Fiduciary's 
appointment  to  represent  the  interests  of 
the  Plan  under  the  Employer  Leases 
require  the  Fiduciary's  prior  approval  of 
any  transaction  with  respect  to  the 
Employer  Properties.  The  Fiduciary 
represents  that  he  has  conducted  a 
review  of  all  aspects  of  the  proposed 
transaction,  and  that  he  has  concluded 
that  the  Plan's  proposed  sale  of  the 
Properties  to  the  Employer  under  the 
terms  of  the  Contract  will  be  in  the  best 
interests  of  the  participants  and 
beneficiaries  of  the  Plan.  The  Fiduciary 
states  that  his  determination  is  based  on 
reviews  of  the  Properties,  the  appraisals 
by  FCA  and  AQ,  the  history  of  the 
Properties'  values,  the  terms  of  the 
Contract,  his  own  general  knowledge  of 
the  real  estate  market  in  which  the 
Properties  are  situated,  and  the  long- 
term  rate  of  return  which  the  Plan  could 
reasonably  anticipate  from  the 
Properties  as  compared  to  alternative 
investments.  The  Fiduciary,  who 
monitors  and  administers  the  Employer 
Leases,  certifies  that  the  Employer  has 
been  and  remains  in  compliance  with 
all  terms  and  conditions  of  the 
Employer  Leases  for  all  periods  since 
the  Fiduciary  commenced  his  duties  as 
such  on  October  6, 1982.  With  respect 

to  the  proposed  purchase  price  imder 
the  Contract,  the  Fiduciary  states  that  he 
has  determined  that  a  premium  of  five 
percent  of  the  Properties'  appraised  fair 
market  value  is  more  than  sufficient  to 
represent  the  special  value  of  the 
Properties  to  the  Employer  and  the 
Bank. 

8.  In  summary,  the  apphcant 
represents  that  the  criteria  of  section 
408(a)  of  the  Act  are  satisfied  in  the 
proposed  transactions  for  the  following 
reasons:  (1)  The  proposed  transactions 
enable  the  Plan  to  commence  on 
favorable  terms  with  disposal  of  its 
direct  investments  in  real  property,  an 
investment  objective  which  has  been 
determined  by  the  Committee;  (2)  The 
Plan  will  pay  no  costs  or  expenses 
related  to  the  transaction,  other  than  any 
taxes  imposed  by  law  on  the  seller,  (3) 


The  Plan  will  receive  a  cash  purchase 
price  of  no  less  than  the  aggregate  feir 
market  vaiues  of  the  Properties  as  of  the 
closing  of  the  sale,  and  no  less  than  the 
Properties'  fair  market  values  of  June 
1992;  (4)  The  purchase  price  will 
include  a  five  percent  premium  to 
compensate  the  Plan  for  any  special 
values  of  the  Properties  to  the  Employer 
and  the  Bank  as  buyers;  and  (5)  The 
Plan's  independent  fiduciary  has 
determined  that  the  sale  is  appropriate 
and  in  the  best  interests  of  the  Plan. 
For  Further  Information  Contact: 
Ronald  Willett  of  the  Department  (202) 
219-8881.  (This  is  not  a  toll-fiw 
number.)  ^ 

Old  Guard  Mutual  Insurance  Company 
Profit  Sharing  and  Retirement  Savings 
Plan  (the  Plan)  Located  in  Lancaster, 
Pennsylvania 

(Application  l4o.  D-9297] 
Proposed  Exemption 

The  Etepartment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a),  406  (b)(1) 
and  Cb)(2)  of  the  Act  and  the  sanctions 
resulting  &t)m  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  of  certain  limited  partnership 
interests  (collectively,  the  Partnership 
Interests)  by  the  Plan  to  Old  Guard 
Mutual  Insurance  Company  (the 
Employer),  the  Plan  sponsor  and  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  following  conditions  are 
satisfied; 

(1)  The  sale  will  be  a  one-time  cash 
transaction; 

(2)  No  commissions  or  fees  will  be 
paid  by  the  Plan  as  a  result  of  the  sale; 
and 

(3)  The  sale  price  will  be  the  higher 
of:  (a)  the  original  amounts  paid  by  the 
Plan  at  the  time  of  acquisition,  less  cash 
distributions  through  the  date  of  the  sale 
to  the  Plan  (the  Balance);  or  (b)  current 
fair  market  value  of  the  Partnership 
Interests  on  the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  a  section  401  (k)  feature,  and  has 
approximately  137  participants  and 
beneficiaries.  As  of  September  30, 1992, 
the  Plan  had  approximately  $3,952,443 
in  assets,  of  which  $835,480  was 
attributable  to  the  section  401  (k) 
portion.  The  Employer  is  a 
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Pennsylvania  corporation  engaged  in 
the  business  of  writing  property  and 
casualty  insurance  in  the  states  of 
Pennsylvania,  Maryland  and  Delaware. 
The  Plan's  trustees  are  Donald  L.  Welsh, 
who  was  the  Employer's  Vice  President 
of  Information  Services  until  his 
ijetirement  in  September  of  1992;  Robert 
it.  Wechler,  who  is  also  the  Employer's 
$enior  Vice  President  for  Claims;  and 
William  S.  Huber.  who  is  also  the 
chairman  of  the  Board  of  Directors  of 
the  Employer  (collectively,  the 
Trustees). 

I  2.  The  profit  sharing  portion  of  the 
Plan  holds  the  Partnership  Interests. 
The  Partnership  Interests  represent 
ihvestments  in  four  limited  partnerships 
(jcoUectively.  the  Partnerships).'  It  is 
represented  that  there  Is  no  relationship 
between  the  Employer  and  the 
Partnerships  and  that  none  of  the 
Employer's  officers  individually 
invested  in  the  Partnerships,  and  that 
none  of  the  Employer's  officers  lease  or 
Otherwise  use  any  property  or  any  other 
I  ssets  of  the  Partnerships. 

3.  Specifically,  on  July  18. 1983.  the 
I^lan  purchased  for  $199,665,  200  units 
(COP  Interests)  of  the  111.480  units  of 
limited  partnership  interests  offered  by 
Consolidated  Capital  Institutional 
Properties  (CCIP).  It  is  represented  that 
this  offering  was  specifically  structured 
for,  and  the  sale  of  units  was  limited  to. 
4orporate  retirement  plans.  Keogh  plans 
4nd  IRAs.  CCIP  makes  participating 
ihortgage  loans  to  developers  or  owners 
of  real  estate.  On  February  13, 1984,  the 
Iflan  purchased  for  $100,000.  202  units 
(JBalcor  Interests)  of  limited  partnership 
interests  in  Balcor  Equity  Pension 
hivestors  I  (Balcor),  a  limited 
partnership  formed  by  Balcor.  an 
i(£fihate  of  American  Express.  Balcor 
\(ms  specifically  organized  for 
investment  by  tax-exempt  entities  such 
4s  pension  plans  and  IRAs.  Balcor 
ihvests  approximately  50%  of  its  assets 
in  real  property  and  50%  in  first 
mortgage  loans.  On  September  30.  1987, 
the  Plan  purchased  for  $94,000,  2  units 
(HV  Interests)  of  limited  partnership 
interests  in  High  V  Limited  Partnership 
(High  V).  The  Plan's  HV  hiterests 
represented  2  percent  of  the  total 
offering.  High  V  invests  in  a  commercial 
office  complex  located  in  West  Goshen 
Township,  Chester  County,  PA,  and 
leases  and  manages  this  facility.  On 
April  11, 1989,  the  Plan  acquired  for 


'The  Depaitmont  notes  that  the  decisions  to 
apquire  and  hold  the  Partnership  Interests  are 
gpvemod  by  the  fiduciary  responsibility 
requlremenu  of  Part  4.  Subtitle  B.  Title  1  of  the  Act. 
In  (his  regard,  the  Department  herein  is  not 
proposing  rehaf  for  any  violations  of  Part  4  which 
may  have  arisen  as  a  result  of  the  acquisition  and 
holding  of  the  Partnership  Interests. 


$100,000, 1.000  units  (PW  Interests)  in 
the  Paine  Webber  Geodyne  Institutional 
Pension  Energy  Partners  Partnership 
(Paine  Webber).  Paine  Webber  offers  a 
portfoUo  of  natural  gas  and  oil 
investments  to  qualified  retirement 
plans. 

4.  The  applicant  represents  that  the 
Partnership  Interests  are  not  publicly 
traded.  Each  acquisition  was  a  one-time 
cash  transaction.  The  Plan  has  incurred 
no  holding  costs  with  respect  to  any  of 
the  Partnership  Interests.  It  is 
represented  that  the  acquisition  price  of 
the  Partnership  Interests  to  the  Plan  was 
the  subscription  price  offered  by  the 
relevant  Partnerships.  The  decisions  to 
acquire  the  Partnership  Interests  were 
made  by  the  Trustees. 

5.  The  applicant  represents  that 
primarily  due  to  the  recent  growth  of 
the  Employer's  business,  the  increase  in 
the  number  of  Plan's  participants  and  in 
the  size  of  the  Plan's  assets,  the 
Employer  and  the  Trustees  have 
decided  to  adopt  a  Kemper  Prototype 
section  401(k)  profit  sharing  plan, 
which  will  allow  participants  to 
exercise  investment  discretion  over  all 
the  Plan's  assets.  In  this  regard,  the 
Employer  and  the  Trustees  decided  to 
utilize  the  Kemper  Group  of  Mutual 
Funds  (the  Kemper  Group),  such  that 
the  Plan  participants  will  be  able  to 
exercise  full  investment  direction  of 
their  account  balances  among  five 
Kemper  mutual  funds.  The  Kemper 
Group  will  provide  all  third  party 
administration  and  record  keeping 
required  to  administer  the  Plan.  E^ecause 
Kemper  mutual  funds  are  unable  to 
accept  in-kind  transfers  of  the  Plan's 
assets,  the  applicant  represents  that  in 
order  to  implement  the  restructuring  of 
the  Plan  as  described  above,  the  Plan's 
assets  have  to  be  liquidated  into  cash. 

6.  Due  to  lack  of  an  established 
market  for  the  Partnership  Interests,  the 
Employer  proposes  to  purchase  the 
Partnership  Interests  from  the  Plan  for 
the  greater  of:  (1)  the  original  amotints 
paid  by  the  Plan  at  the  time  of 
acquisition,  less  cash  distributions 
through  the  date  of  sale  to  the  Plan  (the 
Balance);  or  (2)  current  fair  market  value 
of  the  Partnership  Interests  on  the  date 
of  the  sale.  The  sales  price  will  be 
determined  by  comparing  the  Balance 
on  each  Partnership  Interest  to  the  fair 
market  value  of  that  Partnership 
Interest.  Because  Balances  for  certain 
Partnerships  exceed  the  fair  market 
value  of  the  respective  Partnership 
Interests  and  vice  versa,  the  Employer 
will  pay  the  higher  of  the  two  values  for 
each  Partnership. 

7.  It  is  represented  that  each  of  the 
Partnerships  have  paid  cash 
distributions  to  the  Plan.  For  COP 


Interests,  the  original  cost  to  the  Plan 
was  $199,665.  with  distributions  to  date 
of  $128,113.31.  for  a  Balance  of 
$71,551.69.  For  Balcor  Interests,  the 
original  cost  was  $100,000,  distributions 
to  date  $58,066.42,  and  a  Balance  of 
$41,933.58.  For  HV  Interests,  the 
original  cost  was  $94,000,  the 
distributions  to  date  $8,460,  for  a 
Balance  of  $85,540.  For  PW  hiterests. 
the  original  cost  was  $100,000.  the 
distributions  to  date  $42,204.20.  for  a 
Balance  of  $57,795.80. 

8.  In  determining  fair  market  value  for 
each  of  the  Partnership  Interests,  the 
applicant  obtained  opinions  from 
general  partners  of  the  Partnerships  and 
in  some  cases  fixim  independent 
brokers.  With  respect  to  COP,  on 
October  1, 1992,  LP  Acceptance 
Corporation,  an  affiUate  of  the  general 
partner  of  COP,  offered  to  unitholders 
a  cash  liquidity  option  to  sell  their  units 
at  a  net  cash  price  of  $225  per  unit.  The 
tender  offer  of  November  12, 1992. 
states  that  since  inception.  COP 
returned  to  unitholders  $750  per  Unit  in 
cash  distributions.  Therefore,  if  a 
unitholder  bought  a  unit  at  CXUP's 
Inception  and  accepts  the  cash  liquidity 
option,  the  unitholder  would  receive  a 
total  return  per  unit  of  approximately 
$975  compared  to  the  original  cost  of 
$1000  per  unit.  Accordingly,  the  fair 
maricet  value  of  200  COP  Interests  is 
$45,000  ($225  X  200).  as  compared  to 
the  Balance  of  $71,551.69. 

With  respect  to  Balcor  Interests,  the 
applicant  sought  an  opinion  of  the 
Chicago  Partnership  Board  (CPB).  a 
securities  firm  which  acts  as  a  clearing 
house  for  market  information  regarding 
partnership  sales  in  the  secondary 
market,  and  which  facilitates  trades  of 
such  partnerships  by  attempting  to 
match  buyers  and  sellers.  James  Frith, 
Jr.,  president  of  CPB,  indicated  that 
based  on  CPB's  database  analysis,  which 
considers  interest  from  p>otential  buyers, 
specific  partnership  financial 
information  and  transaction  price 
history  (where  available),  the  market 
price  as  of  February  10, 1993,  per  Balcor 
Unit  was  $139.89.  Based  on  this,  the  fair 
market  value  of  202  Balcor  Interests  is 
$28,258  (139.89  x  202),  as  compared  to 
the  Balance  of  $41,933.58. 

With  respect  to  HV  Interests,  Frank  A. 
Gerhardt,  general  partner  of  High  V, 
stated  in  a  letter  of  May  31, 1992,  that 
an  HV  Interest  has  a  value  of  $47,000, 
and  as  such  the  Plan's  total  investment 
has  a  market  value  of  $94,000  ($47,000 
X  2).  as  compared  to  the  Balance  of 
$85,540. 

With  respect  to  PW  Interests.  Louis 
Borrielo,  Account  Vice  President  with 
Paine  Webber  indicated  that  the  last  sale 
of  PW  units  took  place  on  January  14. 
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1993.  The  sale  involved  150  PW  units 
at  $33  per  unit.  Based  on  this,  the  fair 
market  value  of  PW  Interests  to  the  Plan 
is  $33,000  ($33  X  1000).  as  compared  to 
the  Balance  of  $57,795.80. 

9.  It  is  represented  that  the  proposed 
sale  is  administratively  feasible,  in  the 
interest  and  protective  of  the  Plan's 
participants  and  beneficiaries.  The  sale 
would  be  a  one-time  cash  transaction 
and  the  Plan  would  incur  no  fees  or 
commissions  with  respect  to  the  sale. 
The  proposed  sale  would  enable  the 
Plan  to  liquidate  its  assets  and  would 
facilitate  restructuring  of  the  Plan.  The 
proposed  transaction  is  protective  of  the 
Plan  because  the  Employer  will 
purchase  the  Partnership  Interests  from 
the  Plan  for  the  greater  of:  (1)  the 
Balance;  or  (2)  current  fair  market  value 
of  the  Partnership  Interests  on  the  date 
of  the  sale.  Furthermore,  the  applicant 
represents  that  any  amounts  received  by 
the  Plan  as  a  result  of  the  proposed 
transaction,  which  are  in  excess  of  the 
fair  market  value  of  the  Partnership 
Interests  will  be  treated  as  a 
contribution  to  the  Plan,  but  that  this 
contribution  will  not  exceed  limitations 
of  section  415  of  the  Internal  Revenue 
Code. 

10.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(1)  The  sale  will  be  a  one-time  cash 
transaction; 

(2)  No  commissions  or  fees  will  be 
paid  by  the  Plan  as  a  result  of  the  sale; 

(3)  The  sale  will  enable  the  Plan  to 
liquidate  its  assets  and  will  facilitate 
restructuring  of  the  Plan;  and 

(4)  The  sale  price  for  will  be  the 
higher  of:  (a)  the  Balance;  or  (b)  current 
fair  market  value  of  the  Partnership 
Interests  on  the  date  of  the  sale. 

Tax  Consequences  of  Transaction 

The  Department  of  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  an  affiliate 
thereof)  results  in  the  plan  either  paying 
less  or  receiving  more  than  fair  market 
value,  such  excess  may  be  considered  to 
be  a  contribution  by  the  sponsoring 
employer  to  the  plan,  and  therefore 
must  be  examined  under  the  applicable 
provisions  of  the  Internal  Revenue 
Code,  including  sections  401(a)(4),  404 
and  415. 

For  Further  Information  Contact: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toil-free  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  refieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the. 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  5th  day  of 
May  1993. 
Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  93-11158  Filed  5-11-93;  8:45  am) 
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UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Pubhc  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
pubUshing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  19. 
1993,  through  April  30,  1993.  The  last 
biweekly  notice  was  published  on  April 
28, 1993  (58  FR  25851). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Signifiicant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  pubfic 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
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expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  June  11, 1993.  the  Hcensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washineton.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
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Panel.  vriW  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
jMTtlcipate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  dedde 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  N\\..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missoiui  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  In  10  CFR 
2.714(a)(l)(i)-(v)  and  2  •'14(d). 
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For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
aiffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  April  1, 
1993 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS)  3/ 
4  8.2,  "Onsite  Power  Distribution 
Systems  AC  Power  Distribution  - 
Operating,"  in  relation  to  the  actions  to 
be  taken  if  any  of  the  120  volt  AC  vital 
busses  are  not  operable.  The  existing  TS 
3.8.2.1  action  statement  requires  that  an 
inoperable  vital  bus  be  restored  to 
operable  status  within  8  hours  or  be  in 
at  least  hot  standby  within  the  next  6 
hours  and  cold  shutdown  within  the 
following  30  hours.  The  proposed  action 
statement  change  would  add  an 
additional  option.  An  inoperable  vital 
bus  would  be  powered  from  its 
associated  backup  bus  within  the  first  8 
hours  and  the  vital  bus  restored  to 
operable  status  by  reenergizing  the  vital 
bus  from  its  associated  inverter,  which 
is  the  normal  source  of  power,  within  48 
hours  or  be  in  at  least  hot  standby 
within  the  next  6  hours  and  cold 
shutdown  within  the  following  30 
hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  120  Volt  Vital  AltemaUng  Current 
(AC)  system  is  designed  to  supply 
continuous  power  to  plant  vital 
instrumentation  and  control  systems.  The 
only  event  ev-aluated  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  potentially 
affected  by  the  120  Volt  Alternating  Current 
(VAC)  vital  bus  being  energized  by  the 
Inverter  backup  bus  is  the  loss  of  off-site 
power  (LOOP).  Allowing  the  vital  bus  to  be 
energized  by  the  inverter  backup  bus  does 
not  affect  the  probability  of  having  a  LOOP, 
since  this  lineup  is  not  an  initiator  to  the 
event.  No  precursors  to  any  of  the  accidents 
in  the  UFSAR  are  affected  when  the  plant  Is 
In  this  lineup.  Therefore,  having  a  120  VAC 
vital  bus  energized  by  the  Inverter  lockup 
bus  for  48  hours  does  not  involve  a 


significant  increase  In  the  probability  of  an 
accident  previously  evaluated. 

The  consequences  of  having  a  LOOP  while 
a  120  VAC  vital  bus  is  energized  by  the 
inverter  backup  bus  are  the  same  for  the 
existing  8-hour  Action  Statement  and  the 
proposed  48-hour  Action  Statement  In  either 
case,  if  there  is  a  LOOP  while  a  vital  bus  is 
on  the  inverter  backup  bus,  the  vital  bus  will 
experience  an  interruption  of  power  until  the 
diesel  restores  power  to  the  inverter  backup 
bus.  This  causes  the  Reactor  Protective 
System  (RPS)  and  Engineered  Safety  Features 
Actuation  System  (ESFAS)  sensors  on  the 
channel  powered  by  this  vital  bus  to  trip  and 
increase  the  possibility  of  an  inadvertent 
actuation. 

This  interruption  of  p>ower  may  also  cause 
an  actuation  channel  to  be  de-energized 
resulting  In  an  emergency  diesel  generator 
(EDG)  not  receiving  an  undervoltage  signal. 
The  result  of  having  a  de-energized  actuation 
channel  is  equivalent  to  having  an  Inoperable 
EDG:  one  train  of  ESFAS  equipment  would 
not  be  operable.  As  current  Technical 
Specifications  allow  an  EDG  to  be  inoperable 
for  72  hours,  allowing  a  vital  bus  to  be 
powered  by  the  Inverter  backup  bus  for  48 
hours  is  more  restrictive.  For  all  other 
analyzed  initiating  events,  the  vital  bus 
energized  by  the  Inverter  backup  bus  will 
still  perform  Its  function. 

While  the  consequences  of  the  two  allowed 
outage  times  (AOTs)  for  the  vital  bus  remain 
the  same,  the  probability  of  the  interruption 
of  power  Increases  because  the  AOT  for  the 
vital  bus  has  Increased.  However,  as  the 
probability  of  a  loss  of  offslte  power  Is  small, 
this  Increase  In  probability  is  not  significant. 

Therefore,  this  change  will  not  Involve  a 
significant  increase  In  the  probability  of 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  to  add  an  Action 
Statement  to  the  AC  Electrical  Distribution 
System  Technical  Specification  to  allow  a 
120  VAC  vital  bus  to  be  energized  by  the 
Inverter  backup  bus  for  48  hours  does  not 
represent  a  change  in  the  configiu^tlon  of  the 
plant.  Specifically,  no  new  hardware  is  being 
added  to  the  plant  as  part  of  the  proposed 
change  nor  are  there  significantly  different 
types  of  operations  being  introduced. 
Allowing  a  vital  bus  to  be  powered  by  the 
Inverter  backup  bus  for  48  hours  does  not 
create  the  possibility  of  a  new  or  different 
type  of  accident.  Therefore,  this  change 
would  not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  Involve  a  significant 
reduction  in  the  margin  of  safety. 

The  proposed  change  to  add  an  Action 
Statement  to  the  AC  Electrical  Distribution 
System  Technical  Specification  to  allow  a 
120  VAC  vital  bus  to  be  powered  by  the 
inverter  backup  bus  for  48  hours  does  not 
represent  a  significant  reduction  in  the 
margin  of  safety.  By  using  the  inverter 
backup  bus  to  supply  power  to  a  120  VAC 
vital  bus.  the  RPS  and  ESFAS  channel,  which 
would  be  in  the  tripped  position  If  the  vital 
bus  was  de-energlzed.  Is  able  to  perform  Its 


function  for  all  analyzed  design  basis 
accidents  except  for  those  Involving  a 
concurrent  LOOP. 

During  a  LOOP,  the  vital  bus  powered  by 
the  backup  bus  will  experience  an 
interruption  of  power  until  the  EDG  restores 
power.  This  causes  all  sensors  for  the  RPS 
and  ESFAS  channels  on  this  vital  bus  to  trip. 
In  addition,  an  actuation  channel  may  be  de- 
energized  resulting  in  an  EDG  not  receiving 
an  undervoltage  signal.  The  result  of  having 
a  de-energlzed  actuation  channel  is 
equivalent  to  having  an  Inoperable  EDG:  one 
train  of  ESFAS  equipment  would  not  be 
operable.  Current 

Technical  Specifications  allow  an  EIXJ  to 
be  inoperable  for  72  hours.  The  proposed 
change  allows  a  vital  bus  to  he  on  the  backup 
bus  for  48  hours  and  is  therefore  more 
restrictive  than  the  AOT  for  an  Inoperable 
EDG. 

Currently,  the  Technical  Specifications 
have  an  AOT  of  eight  hours  for  a  de- 
energlzed  vital  bus.  Using  the  inverter 
backup  bus  to  energize  a  120  VAC  vital  bus 
when  an  Inverter  Is  out-of-servlce  Improves 
the  reliability  of  the  safety  protection  system 
when  compared  with  operating  with  a  de- 
energlzed  vital  bus.  Therefore,  the  proposed 
change  would  not  Involve  a  significant 
reduction  In  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Attorney  for  licensee:  ]ay  E.  Silbert. 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffis  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  April  1, 
1993 

Description  of  amendments  request: 
The  proposed  amendments  request 
administrative,  editorial,  and  format 
changes  to  Facility  Operating  License 
No.  DPR-53  and  Facility  Operating 
License  No.  DPR-69  for  the  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2. 
respectively.  The  request  is  to  delete,  or 
incorporate  as  appropriate,  all 
handwritten  or  "pasted-up"  changes 
and  the  removal  of  all  previous  license 
conditions  that  have  been  completed  to 
the  satisfaction  of  the  Cximmission.  The 
proposed  changes  and  reformatting  will 
result  in  the  operating  licenses 
containing  only  those  license  conditions 
that  are  currently  applicable. 
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The  proposed  deletions  to  acility 
Operating  License  No.  DPR-53  are: 

Paragraph  2.C.(3)  relating  to  fire 
protection  with  the  exception  of  the 
sentence  which  states:  "The  licensee  is 
required  to  implement  and  maintain  the 
administrative  controls  identified  in 
Section  6  of  the  NRC's  Fire  Protection 
Safety  Evaluation  on  the  facility  dated 
September  14, 1979." 

Paragraph  2.D  relating  to 
consideration  of  an  optimum  cooling 
tower  system. 

The  following  items  relating  to 
construction  and  preoperational  testing 
which  have  been  completed  are  also 
requested  to  be  deleted: 

Preoperational  Testing  Items  A.l.a 
Reactor  Protection  System,  A.l.b 
Control  Element  Drive  Module  Cooling 
System,  A.l.c  Reactor  Component 
Handling,  and  A.l.d  Main  Steam 
Isolation  Valves.  Construction  Items 
A.2.a  administrative  controls  to  prevent 
overpressurization,  A.2.b  replacement 
and  spacers  added  to  the  expansion 
joints  in  the  salt  water  system,  and  A.2.c 
hydrogen  supply  line  to  the  volume 
control  tank. 

Items  to  be  completed  prior  to  post- 
core  loading  hot  functional  testing. 
Items  B.l.a  Liquid  Waste  System 
Evaporators  tests,  B.l.b  Radiation 
Monitoring  and  Process  Radiation 
Systems  tests,  B.l.c  Variable  Overpower 
Trip  System  tests,  and  B.2.a  Installation 
and  design  documentation  of  safety 
related  pipe  hangers,  restraints,  and 
supports. 

Items  to  be  completed  prior  to 
proceeding  beyond  low  power  physics 
testing.  Items  C.l.a  Solid  Waste  System 
tests,  C.l.b  Hydrogen  Purge  System 
tests,  C.2.a  Evaluation  of  the  adequacy 
of  the  diesel  generator  air  start  system 
modifications,  C.2.b  completion  of 
incore  instrumentation,  C.2.c 
Completion  of  reactor  internals 
vibration  monitoring  capability,  and 
C.2.d  Modification  of  the  primary 
Control  Element  Assembly  indication 
system. 

The  proposed  deletions  to  Facility 
Operating  License  No.  DPR-69  are: 
Paragraph  2.C.2.a  exempting  the 
license  from  compliance  with  technical 
specification  requirements  applying  to 
charcoal  testing  until  the  first  refueling 
outage  or  replacement  of  the  existing 
charcoal  prior  to  the  first  outage. 
Paragraph  2.C.3  pertaining  to 
incomplete  construction  items  tests  and 
other  items.  These  items  included 
determining  overstressing  of  safety 
related  systems  due  to  inoperable 
snubbers,  conduct  an  inspection  or  test 
program  relating  to  inoperable  snubbers 
during  operation,  and  completion  of 


portion^of  the  snubber  inspection 
program. 

Paragraph  2.C.4  pertaining  to 
specified  additional  reactivity  and 
power  distribution  surveillances. 

Paragraph  2.C.6  relating  to  fire 
protection  requirements  with  the 
exception  of  the  sentence  which  states: 
"The  licensee  is  required  to  implement 
and  maintain  the  administrative 
controls  identified  in  Section  6  of  the 
NRC's  Fire  Protection  Safety  Evaluation 
on  the  facility  dated  September  14, 
1979." 

Paragraph  2.E  relating  to  a  reference 
to  paragraph  2.D.2  which  is  no  longer 
valid. 

Paragraph  2.0  relating  to  legal  action 
making  any  license  granted  between 
July  21, 1976,  and  such  time  as  a 
mandate  is  issued  on  the  proceedings 
making  the  license  subject  to  the 
outcome.  The  proceedings  have  been 
completed  vrith  no  conditions 
applicable  to  Calvert  Cliffs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

1.  Would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated; 

The  licensee  is  requesting  license 
amendments  which  will  result  in 
amending  the  Unit  1  and  Unit  2  Facility 
Operating  Licenses  in  a  clean, 
consistent  format.  All  past  handwritten 
and  "pasted-up"  changes  will  be 
deleted  or  incorporated  as  appropriate, 
and  all  license  conditions  that  have 
been  completed  to  the  satisfaction  of  the 
NRC  will  be  removed. 

The  proposed  changes  are  editorial 
and  administrative  and  do  not 
constitute  a  substantive  change  to  the 
operating  licenses.  TTierefore,  the 
changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibiUty  of 
a  new  or  different  type  of  accident  from 
anyaccident  previously  evaluated;  or 

Tlie  proposed  changes  do  not  modify 
the  plant's  configuration  or  operation  as 
they  are  editorial  and  administrative.  As 
a  result,  no  new  accident  initiators  are 
introduced.  Therefore,  the  changes  do 
not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 


As  the  proposed  changes  are  editorial 
and  administrative  and  do  not 
constitute  a  substantive  change  to  the 
operating  licenses,  the  margin  of  safety 
is  not  affected. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678.' 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  amendment  request:  March  4. 
1993.  as  revised  March  14, 1993 

Description  of  amendment  request: 
The  proposed  change  will  revise  the 
Technical  Specifications  (TS)  to 
conform  to  the  wording  of  the  revised 
10  CFR  Part  20  and  to  reflect  a 
separation  of  Chemistry  and  Radiation 
Protection  responsibilities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  does  not  affect  the 
probability  or  consequences  of  an  accident. 
The  proposed  change  is  to  the 
ADMINISTRATIVE  and  RADIOLOGICAL 
EFFLUENT  RELEASES  sections  of  the 
facility  Technical  Specifications,  and  are 
administrative  in  nature: 

•  Change  "Chemistry  and  Radiation 
Protection  Supervisor"  to  "Radiation 
Protection  Supervisor." 

-  The  change  from  "mR/h"  to  mrem  is 
solely  a  change  in  terminology  since  the 
revised  10  CFR  20  does  not  recognize  or 
define  the  roentgen  as  a  unit  of  radiation. 

-  The  Liquid  ^uentt  Concentration 
section  and  the  associated  bases  have  been 
revised  to  conform  with  the  revised  10  CFR 
Part  20.  Maximum  Permissible  Concentration 
(MPQ  terminology  has  been  replaced  with 
"Effluent  Concentration". 

-  The  actual  instantaneous  does  rate  limits 
of  the  Gaseous  EfDuents  Dose  Rate  section 
have  not  changed.  However  the  bases  section 
has.  Under  the  former  10  CFR  20,  these  dose 
rates  correspond  roughly  to  the  maximum 
permissible  concentration  and  dose(s) 
received  by  the  maximum  exposed  member 
of  the  public  if  allowed  to  continue  for  an 
entire  year.  These  limits  are  used  more  as 
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instantaneous  limits  (dose  rates  above  which 
are  not  allowed  to  continue  for  more  than 
one  hour  at  a  time)  so  as  to  provide  assurance 
not  to  exceed  10  CFR  50.  Appendix  I  limits. 

2.  Will  the  proposed  change(s)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

This  proposed  change  is  required  by  the 
implementation  of  the  new  10  CFR  Part  20 
requirements  (except  for  the  title  change)  and 
are  administrative  in  nature.  Neither  the 
material  condition  of  the  facility  nor  the 
accident  analyses  are  affected  by  this 
prof)os€d  change.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
different  type  of  accident  than  previously 
evaluated. 

3.  Will  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safety? 

Each  limit  that  was  affected  increased  the 
margin  of  safety  by  making  the  limit  more 
conservative;  or  remained  the  same. 

-  The  change  of  distance  to  "30 
centimeters"  (12  inches)  is  more 
conservative,  providing  a  higher  degree  of 
protection  for  occupationally  exposed 
workers. 

-  Most  of  the  effluent  concentrations  have 
changed  to  reflect  new  scientific  information 
and  a  change  in  the  public  dose  limit  from 
500  mrem  to  50  mrem. 

-  The  limit  for  dissolved  and  entrained 
noble  gases  was  changed  from  2  x  10*  to  1.4 
X  10^  microcuries/ml.  The  changes  described 
above  reflect  lower  effluent  concentrations 
and  therefore  result  in  a  greater  degree  of 
protection  to  the  general  public. 

•  Effluent  alarm  setpoints  were  reviewed  to 
determine  any  necessary  changes  and  were 
found  to  be  set  appropriately.  No  change  will 
bo  necessary. 

-  >The  instantaneous  release  rate  limits  for 
airborne  release  will  not  be  changed  because 
they  are  imposed  on  licensees  as  a  control  to 
ensure  that  licensees  meet  Appendix  I 
requirements."  Alarm  setpoints  for  these 
dose  rate  limits  may  change  slightly  due  to 
changes  in  scientific  data  and  will  be 
reviewed  and  changed  as  appropriate  prior  to 
implementation. 

Therefore,  the  proposed  change  does  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
-standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey. 
Michigan  49770 

Attorney  for  licensee:  Judd  L  Bacon, 
Esquire,  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201 

SBC  Project  Director:  L.  B.  Marsh 

Consumers  Power  Company,  Docket 
No.  50-255.  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  amendment  request:  March 
29, 1993 


Description  of  amendment  request: 
The  proposed  amendment  would 
change  Uie  Palisades  Technical 
Specification  Table  4.2.2  as  follows: 

1.  Change  the  surveillance  interval  for 
Item  2,  "Partial  Movement  of  All  Rods 
(Minimum  of  6  Inches)"  from  once 
"Every  Two  Weeks"  to  once  "Every  92 
Days." 

2.  Delete  the  footnote  to  that  table, 
which  provides  for  reduced  testing  of 
CRD-20  and  CRD-31  during  the 
remainder  of  Cycle  10. 

3.  Correct  the  FSAR  references  in  that 
table  to  reflect  the  arrangement  of  the 
Palisades  Updated  FSAR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  the  Technical 
Specifications  reduces  the  frttquency  of 
control  rod  exercising  surveillance  testing 
from  bi-weekly  to  quarterly.  The  presumed 
intent  of  this  surveillance  is  to  provide 
assurance  that  the  control  rods  are  not 
mechanically  bound  so  as  to  prevent  their 
inserting  into  the  core  upon  a  reactor  trip. 
The  exercising  of  control  rods  is  only  capable 
of  determining  the  ability  of  the  CRDM 
(Control  Rod  Drive  Mechanism)  motor  to 
move  the  rods  a  small  distance.  While  this 
rod  motion  does  provide  assurance  that  the 
control  rod  is  not  firmly  mechanically  bound 
at  a  fully  withdrawn  position,  such  binding 
has  never  occurred.  When  the  reactor  is 
operating  at  power,  this  small  range  of  travel 
is  where  the  CRDM  clearances  are  the 
greatest  so  the  test  has  little  chance  of 
detecting  mechanical  interference  if  it  were 
to  occur.  The  surveillance  cannot,  and  was 
not  intended  to,  detect  failures  in  the 
electrical  clutch  which  releases  the  control 
rod.  Operating  history  has  shown  that  other 
required  testing,  which  is  performed 
following  any  maintenance  requiring 
disassembly  of  the  CRDM  pressure  housing, 
has  been  able  to  detect  nearly  all  mechanical 
problems  which  affect  the  control  rod  trip 
and  insertion  capability.  Palisades  operating 
history  shows  that  the  subject  surveillance 
has  never  detected  such  a  mechanical 
problem. 

Since  the  subject  sur\eillance,  control  rod 
exercising,  has  little  probability  of  detecting 
the  faults  which  it  was  intended  to  detect, 
and  since  other  required  testing  can,  and  has, 
reliably  detected  such  failures  prior  to 
entering  the  operating  modes  where  rod 
exercising  is  required,  reducing  the 
frequency  of  control  rod  exercising  will  have 
no  significant  effect  on  the  probability  of 
reactor  operation  with  a  control  rod  which 
will  not  insert  upon  a  reactor  trip  signal. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  Technical 
Specifications  would  not  result  in  a 


significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  alters  only  the  frequency  of  a 
surveillance  test.  It  does  not  alter  the  manner 
of  testing  or  the  manner  in  which  any  plant 
systems  are  operated. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  Technical 
Specifications  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  the  Technical 
Specifications  does  not  significantly  affect 
the  probability  of  a  control  rod  failing  to 
insert  (the  only  CRDM  safety  function 
assumed  in  the  safety  analyses),  as  discussed 
under  question  1.  above.  Tlie  change  is  in 
agreement  with  the  control  rod  exercising 
frequency  required  by  the  Standard 
Technical  Specifications  -  Combustion 
Engineering  Plants,  NUREG  1432,  Revision  0, 
and  with  the  recommendations  of 
"Improvements  to  Technical  Specifications 
Surveillance  Requirements,!")  NUREG  1366. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  change  to  the 
Technical  Specifications  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine'  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland.  Michigan  49423. 

i4ttoniey/ory/ce/isee;  Judd  L.  Bacon. 
Esquire.  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201 

NRC  Project  Director:  L.  B.  Marsh 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi-2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  March 
23, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  License  Condition  2.C.{10)  to 
eliminate  the  Emergency  Diesel 
Generator  (EDO)  main  engine  bearing 
special  inspection  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the     ' 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  wliich  is  presented 
below: 

The  proposed  change  to  eliminate  the 
Special  Emergency  Diesel  Generator  (EDG) 
bearing  Inspection  program  contained  in 
License  Condition  2.C(10)  does  not: 
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(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  inspection 
program  proposed  for  elimination  has  not 
detected  any  degradation  in  any  EDG  engine 
bearings.  The  Fermi  2  EDG's  have  been 
shown  to  be  reliable  and  will  be  maintained 
reliable  through  effective  perfonnance 
monitoring  and  preventative  maintenance. 
Therefore,  the  change  does  not  adversely 
affect  EDG  reliability.  The  change  increases 
the  EDG  availability  by  eliminating  EDG  out- 
of-$ervice  time  which  is  required  to  perform 
these  Inspections.  Therefore,  the  change  does 
not  involve  a  significant  Increase  In  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  This  proposal  does  not 
affect  the  manner  of  EDG  operation  or,  the 
design  of  the  plant  and  does  not  Involve  a 
special  test.  No  new  or  different  accidents  are 
created. 

(3)  Involve  a  significant  reduction  In  a 
margin  of  safety.  Since  EDG  reliability  is 
maintained  and  EDG  availability  is 
improved,  safety  margins  are  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiflcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michiean  48161 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company.  2000 
Second  Avenue.  Detroit.  Michigan 
48226 

NEC  Project  Director:  L.  B.  Marsh 

Detroit  Edison  Company.  Docket  No. 
50-341,  Fermi-2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  March 
23, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  the  qualification  on  some  18- 
month  surveillance  requirements  that 
th^  surveillance  is  to  be  performed 
"diuring  shutdown."  The  proposal 
follows  the  guidance  of  Generic  Letter 
91-04,  which  gives  guidance  for 
Technical  Specification  (TS)  changes  to 
accommodate  a  24-month  fuel  cycle. 
The  licensee  is  not  planning  to  extend 
the  fuel  cycle  at  this  time. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  eliminates  the 
qualification  that  certain  t8-month 


surveillances  be  performed  during  shutdown. 
The  change  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  change  removes  a 
requirement  that  certain  surveillances  be 
performed  during  shutdown.  The 
sur\'elllances  will  still  be  required  to  be 
performed  under  the  provisions  of  the  TS 
Limiting  Condition  for  Operation  (LCO)  and 
Action  Requirements.  These  provisions 
assure  that  adequate  equipment  is  available 
to  mitigate  accidents.  The  proposed  change 
does  not  eliminate,  but  rather  reinforces,  the 
guidance  that  surveillance  activities  must  be 
scheduled  with  regard  to  their  Impact  on 
plant  safety.  Therefore,  the  change  does  not 
Involve  a  significant  Increase  in  the 
protwblllty  or  consequences  of  an  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
does  not  affect  the  plant  design.  Equipment 
removed  from  service  and  any  plant 
surveillance  activities  are  still  restricted  by 
the  TS  LCO's  and  Action  Requirements  and 
all  Surveillances  must  still  be  scheduled  with 
regard  to  their  Impact  on  safety. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  By  giving  flexibility  to 
schedule  surveillances  during  operation 
when  consistent  with  safe  plant  operation  the 
margin  of  safety  is  not  significantly  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161 

Attorney  for  licensee:  John  Flynn. 
Esq..  Detroit  Edison  Company,  2000 
Second  Avenue.  Detroit.  Miciiigan 
48226 

NRC  Project  Director:  L.  B.  Marsh 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi-2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  March 
23. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Oie  submittal  frequency  of  the 
Radioactive  Effluent  Release  Report 
from  semi-annually  to  annually  in 
accordance  with  a  recent  change  to  10 
CFR  50.36a.  and  changes  the  provisions 
for  delegation  of  approval  of  changes  in 
plant  procedures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


(1)  The  proposed  changes  do  not  Involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  are 
administrative  in  nature.  None  of  the 
proposed  changes  Involve  a  physical 
modification  to  the  plant,  a  new  mode  of 
operation  or  a  change  to  the  UFSAR  transient 
analyses.  No  Limiting  Condition  for 
Operation.  ACTION  statement  or 
Surveillance  Requirement  is  affected  by  any 
of  the  proposed  changes. 

(2)  The  proposed  changes  do  not  create  the 
fKWslbillty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  changes  do 
not  Introduce  a  new  mode  of  plant  operation 
or  Involve  a  physical  modification  to  the 
plant.  The  proposed  changes  are 
administrative  In  nature. 

(3)  The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety 
because  they  are  administrative  In  nature. 
None  of  the  proposed  changes  involve  a 
physical  modification  to  the  plant,  a  new 
mode  of  operation  or  a  change  to  the  UFSAR 
transient  analyses.  No  Limiting  Condition  for 
Operation,  ACTION  statement  or 
Surveillance  Requirement  Is  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe.  Michigan  48161 

Attorney  for  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226 

NRC  Project  Director:  L.  B.  Marsh 

Entergy  Operations,  Inc.,  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Dafe  of  amendment  request:  April  21, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
requirement  for  control  rod  testing  to 
increase  the  "notch  testing" 
surveillance  interval  for  partially 
withdrawn  control  rods  from  once  every 
7  days  to  once  every  31  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  current  and  proposed  surveillance 
requirements  for  the  control  rod  drives 
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include  verifying  each  withdrawn  control  rod 
is  capable  of  moving  at  least  one  notch  once 
per  seven  days  when  operating  abo\'e  the 
lower  power  setpoint  of  the  Rod  Pattern 
Control  System  (RPCS).  This  surveillance 
(4.1.3. 1.2.a)  provides  a  means  of  identifying 
control  rods  that  are  immovable  as  a  result 
of  excessive  friction  or  mechanical 
interference  and  provides  a  means  of 
identifying  problems  with  the  rod  position 
indicating  s>'$tem  (Surveillance  Requirement 
4.1.3.5.b). 

No  safety-related  equipment  or  function 
willbe  altered  as  a  result  of  this  change.  The 
proposed  amendment  only  increases  the 
surveillance  Interval  for  partially  withdrawn 
rods  from  once  per  seven  days  to  once  per 
31  days.  Based  on  the  demonstrated 
reliability  of  the  control  rod  drive  (CRD) 
system  at  Grand  Gulf  Nuclear  Station  (GGNS) 
and  similar  facilities,  the  ability  of  the  CRD 
.scram  function  to  reliably  control  reactivity 
changes  during  abnormal  operational 
transients  is  not  compromised.  This  change 
has  no  influence  or  impact  on  the  probability 
of  any  accident  or  malfunction  evaluated  in 
the  GGNS  Updated  Final  Safety  Analysis 
Report  (USFAR)...  No  accident  or 
malfunctions  evaluated  are  affected; 
therefore,  the  consequences  of  these  have  not 
significantly  increased. 

Based  on  the  above,  the  proposed  change 
does  not  significantly  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previous|ly|  analyzed. 

Extending  the  surveillance  to  31  days  has 
no  influence  on.  nor  does  it  contribute  in  any 
way.  to  the  possibility  of  a  new  or  different 
kind  of  accident  or  malfunction  from  those 
previously  analyzed.  The  method  of 
performing  the  sur\'eillance  is  not  changed. 
No  new  accident  modes  are  created  by 
extending  the  surveillance  inter\'al  from  7 
da>-s  to  31  da>'S.  As  stated  above,  no  safety- 
related  equipment  or  safety  functions  are 
altered  as  a  result  of  this  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  alter  the 
requirement  that  all  control  rods  be 
OPERABLE  in  OPERATIONAL  CONT)rnONS 
1  and  2.  The  proposed  change  does  not 
change  those  required  actions  if  a  control  rod 
is  inoperable.  The  revised  surveillance  in 
conjunction  with  other  control  rod 
surveillances  continues  to  maintain  the 
reliability  and  availability  of  the  scram 
function  as  well  as  the  required  shutdown 
margin.  Technical  Specifications  will 
continue  to  require  the  majority  of  the 
control  rods  to  be  tested  once  per  seven  days. 
The  margin  of  safety  pro\'ided  by  the  current 
TS  is  not  affected  by  increasing  the 
surveillance  interval  to  31  days. 

Therefore,  the  proposed  change  does  not 
result  in  a  significant  reduction  in  a  margin 
of  safety. 

Based  on  the  above  evaluation,  operation 
in  accordance  with  the  proposed  amendment 


involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Judge  George  \V.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez. 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strewn, 
1400  L  Street,  N.W..  12th  Floor, 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  L.  Pellet 
(Acting) 

Entergy  Operations,  Inc..  et  al..  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County. 
Mississippi 

Date  of  amendment  request:  April  21, 
1993 

Description  of  amendment  request: 
This  amendment  would  delete  the 
requirement  for  flux  monitoring  as 
outlined  in  Regulatory  Guide  1.97, 
"Instrumentation  For  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Access 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident,"  for  the 
Grand  Gulf  Nuclear  Station  (GGNS) 
since  analysis  shows  that  these 
requirements  are  being  met  by 
alternative  methods. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

Removal  of  this  License  Condition  does  not 
affect  the  physical  configuration  or  operation 
of  the  plant,  so  the  probability  of  an  accident 
previously  evaluated  is  not  increased. 

The  NEi)0-31558  report  analyzed  event 
scenarios  to  determine  the  consequences  of 
neutron  flux  monitoring  unavailability  and 
concludes  that  the  failure  of  this 
instrumentation  will  not  prevent  the  operator 
from  determining  reactor  power  levels. 
Alternate  parameter  status  will  be  available 
from  which  reactor  power  may  be  inferred. 
Sufficient  information  will  be  available  upon 
which  to  base  operational  decisions  and  to 
conclude  that  reactivity  control  has  been 
accomplished,  thereliy  not  increasing  the 
consequences  of  an  accident  Additionally, 
criteria  contained  in  NEDO-31558  regarding 
the  neutron  flux  monitoring  instrumentation 
provide  sufficient  confidence  that  the 
instrumentation  will  be  available  to  confirm 


reactor  shutdown  for  a  wide  range  of  events, 
including  Anticipated  Transients  Without 
Scram.  Based  upon  the  BWR  (boiling  water 
reactor)  Owners'  Group  submittals,  the  NRC 
has  determined  that  Category  1  neutron  flux 
monitoring  instrumentation  is  not  needed  for 
existing  BWRs  to  cope  with  Loss  of  Coolant 
Accidents,  Anticipated  Transients  Without 
Scram,  or  other  accidents  that  do  not  result 
in  severe  core  damage  conditions. 

Based  on  the  above,  the  removal  of  License 
Condition  (c)(4)  of  Attachment  1  to  the  GGNS 
Operating  License  will  not  significantly 
increase  the  probability  or  consequences  of  a 
previously  analyzed  accident. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

This  change  proposes  removal  of  License 
Condition  (c)(4)  of  Attachment  1  to  the  GGNS 
Operating  License.  No  physical  changes  to 
the  plant  would  result  if  this  particular 
License  Condition  is  removed,  nor  would  any 
changes  in  plant  operation  occur. 

The  conclusion  of  the  NTDO-SISSS  repoit 
was  that  the  failure  of  the  neutron  flux 
monitoring  instrumentation  will  not  prevent 
the  operator  from  determining  reactor  power 
levels.  Sufficient  information  is  available 
upon  which  to  base  operational  decisions 
and  to  conclude  that  reactivity  control  has 
been  accomplished.  The  NTDO-SISSS  also 
provided  an  alternate  criteria  for  neutron  flux 
instrumentation  to  meet,  which  is  acceptable 
in  lieu  of  the  Category  1  criteria  of  Regulatory 
Guide  1.97.  Based  upon  the  BWR  Owners' 
Group  submittals,  the  NRC  has  determined 
that  Category  1  neutron  flux  monitoring 
instrumentation  is  not  needed  for  existing 
BWRs  to  cope  with  Loss  of  Coolant 
Accidents,  Anticipated  Transients  Without 
Scram,  or  other  accidents  that  do  not  result 
in  severe  core  damage  conditions. 

Based  on  the  information  provided  above, 
the  removal  of  License  Condition  (c)(4)  of 
Attachment  1  to  the  GGNS  Operating  License 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  anah'zed. 

c.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

No  changes  to  plant  operation,  testing,  or 
physical  configuration  of  the  plant  will  be 
necessary  with  the  removal  of  this  License 
Condition. 

As  stated  in  the  NEDO-31558.  failure  of  the 
existing  neutron  flux  monitoring 
instrumentation  will  not  prevent  the  operator 
from  determining  reactor  power  levels. 
Sufficient  information  will  be  available  upon 
which  to  base  operational  decisions  and  to 
conclude  that  reactivity  control  has  been 
accomplished. 

Thus,  the  margin  of  safety  will  not  be 
reduced  by  deleting  License  Condition  (c)(4) 
of  Attachment  1  to  the  GGNS  Operating 
License. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFK  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


JMI 
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Local  Public  Document  Room 
location:  Judge  George  W.  Annstrong 
Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez. 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn. 
1400  L  Street,  N.W..  12th  Floor. 
Washington,  DC  20005-3502 
■  NRC  Project  Director:  John  L  Pellet 
(Acting) 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request:  April  7. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  membership  and  quorum 
requirements  of  the  Plant  Operation 
Review  Committee  (PORC),  to  reflect 
current  plant  management  positions, 
and  would  add  three  analytical  methods 
to  the  list  of  those  approved  by  the  NRC 
for  determining  core  operating  hmits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  Hcensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Because  the  proposed  changes  do  not 
involve  any  aUerations  to  the  plant, 
changes  to  setpoints,  or  operating 
conditions  or  parameters,  the  response 
of  the  plant  to  previously  evaluated 
accidents  is  not  affected.  Therefore,  the 
proposed  Technical  Specifications 
changes  will  not  increase  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  constitutes 
administrative  changes  that  do  not  affect 
the  design,  operation,  maintenance  or 
testing  of  the  plant.  Thus,  no  new 
modes  of  failure  are  created.  Therefore, 
these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  PORC 
membership  and  quorum  requirements 


modifies  neither  the  qualifications 
required  by,  nor  the  competence  of,  any 
PORC  member.  Adding  the  Manager  of 
Planning  and  Scheduling,  and  the 
Manager  of  Plant  Engineering  to  PORC 
membership  expands  the  capability  of 
management  to  more  completely  cover 
appropriate  aspects  of  station  operation. 
Increasing  the  number  of  PORC 
members  required  for  a  quorum  will 
ensure  that  a  quorum  will  continue  to 
be  majority  of  PORC  members.  The 
capability  of  PORC  to  meet  its 
responsibilities  is  not  diminished. 
The  proposed  addition  of  three 
analytical  methods  to  the  hst  approved 
by  the  NRC  (Technical  Specification 
5.14.2)  for  determining  Maine  Yankee's 
core  operating  limits  does  not  change 
the  requirement  that  core  operating 
limits  meet  all  conditions  of  the  safety 
analysis,  and  thus  does  not  represent  a 
reduction  in  a  margin  of  safety.  The 
proposed  changes  are  administrative  in 
nature  and  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  83  Edison  Drive, 
Augusta,  Maine  04336 

NRC  Project  Director:  Walter  R.  Butler 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  April  16, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  removes 
requirements  from  the  Technical 
Specification  pertaining  to  the  Fire 
Protection  Prc^grara,  and  places  these 
same  requirements  in  a  Technical 
Requirements  Manual  (TRM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10CFR50.92,  NNECO 
has  reviewed  the  attached  proposed  changes 
and  has  conctuded  that  they  do  not  involve 
a  significant  hazards  consideiation.  The 
bases  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  ore  not 


compromised.  The  proposed  changes  do  not 
involve  a  significant  hazards  consideration 
because  the  changes  would  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  simply  remove  the 
provisions  of  the  Fire  Protection  Program  that 
are  contained  in  the  Technical  Specifications 
and  places  them  in  the  TRM  (Technical 
Requirements  Manual).  No  current 
requirements  are  being  added  or  deleted 
aside  from  removal  of  the  special  reports 
section.  Re^-iew  of  the  Fire  Protection 
Program  and  its  revisions  will  be  the 
responsibility  of  the  PORC  (Plant  Operations 
Review  Committee]  and  SORC  [Site 
Operations  Review  Committee],  just  as  it  has 
always  been  the  responsibility  of  these 
groups  to  review  changes  to  fire  protection 
Limiting  Condition  for  Operation  and 
Surveillance  Requirements  when  they  wen* 
part  of  the  Technical  Specifications,  in 
addition,  no  design  basis  accidents  are 
affected  by  this  change,  nor  are  safety 
systems  adversely  affected  by  the  changes. 
Therefore,  thelrje  is  no  impact  on  the 
probability  of  occurrence  or  the 
consequences  of  any  design  basis  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  simply  remove  the 
provisions  of  the  Fire  Protection  Program  thai 
are  contained  in  the  Technical  Specifications 
and  places  them  in  the  TRM.  No  current 
requirements  are  being  added  or  deleted 
aside  from  removal  of  the  speaal  reports 
section.  There  are  no  new  failure  modes 
associated  with  the  proposed  changes.  Since 
the  plant  will  continue  to  operate  as 
designed,  the  proposed  changes  will  not 
modify  the  plant  response  to  the  point  where 
it  can  be  considered  a  new  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

No  change  is  being  proposed  for  the  Fire 
Protection  Program  requirements  themselves. 
The  relevant  Technical  Specifications  are 
being  deleted,  and  the  requirements 
contained  therein  are  being  incorporated  into 
the  TRM.  Plant  procedures  will  continue  to 
provide  the  specific  instructions  necessary 
for  the  implementation  of  the  requirements, 
just  as  when  the  requirements  resided  In  the 
Technical  Specifications.  Fire  Protection 
Program  changes  will  be  governed  by  the 
provisions  of  10CFR50.59  and  the  current  fire 
protection  license  condition.  As  such,  the 
changes  do  not  directly  affect  any  protective 
boundaries  nor  does  it  impact  the  safety 
limits  for  the  boundar}-.  Thus,  there  are  no 
adverse  impacts  on  the  protective 
boundaries,  safety  limits,  or  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
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574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard. 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499. 

S'RC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energ>'  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station.  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  January 
26. 1993 

Description  of  amendment  request: 
The  proposed  amendment  modifies 
requirements  when  certain  electrical 
power  sources  are  not  operable  to 
prohibit  certain  operations,  and  to 
rtimove  a  current  requirement  to  vent 
the  reactor  coolant  system,  ba.sed  on 
adequate  overpressure  protection 
requirements  existing  elsewhere  in  the 
technical  specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  Ijecause  the 
changes  would  not:  ^ 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed.  Three  of  the  proposed 
changes  add  additional  restrictions  to  the 
technical  specifications  while  one  change 
removes  an  unnecessary  restriction  which  is 
adequately  covered  by  Technical 
Specification  3.4.9.3.  Overpressure 
Protection.  The  proposed  changes  do  not 
affect  any  of  the  design  basis  accidents  nor 
are  there  any  malfunctions  associated  with 
these  changes. 

2.  Create  the  possibility  of  a  new  or 
different  Itind  of  accident  from  any 
previously  analyzed  accident.  The  proposed 
change  to  eliminate  the  requirement  to 
depressurize  and  vent  the  (reactor  coolant 
system]  RCS  does  not  create  the  possibility 
of  a  different  accident  since  the  fuiiction  that 
the  vent  provided,  overpressure  protection,  is 
being  fulfilled  by  Technical  Specification 
3.4.9.3.  Thus,  as  long  as  this  overpressure 
protection  is  in  place  there  is  no  possibility 
of  an  accident  of  a  different  type  than 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  bases  for  the 
requirement  to  depressurize  and  vent  the 
RCS  upon  a  loss  of  AC  or  DC  power  or  the 
associated  buses  while  shutdown  was  to 
ensure  that  the  reactor  vessel  cannot  be 
overpressurized.  Technical  Specification 
3.4.9.3  requires  one  of  three  systems  be 
operable  to  provide  overpressure  protection. 
This  can  be  two  (residual  heat  removal]  RHR 
suction  relief  valves,  two  (power-operated 
relief  valves)  PORVs.  or  a  vent  area  of  5.4 
square  inches.  Since  one  of  these  systems 
must  be  operable  by  Technical  Specification 


3.4  9.3.  it  is  not  necessary  to  have  another 
technical  specification  require  the  vent.  Only 
the  PORVs  require  electrical  power  (battery) 
to  function.  By  procedure,  the  PORV  must  be 
declared  inoperable  when  its  associated 
battery  is  inoperable.  Thus.  Technical 
Specification  3.4.9.3  adequately  ensures  that 
the  RCS  pressure  boundary  is  protected.  As 
a  result,  the  proposed  change  does  not 
impact  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard.  City 
Place.  Hartford.  Connecticut  06103- 
3499. 

NRC  Project  Director:  John  F.  Stolz 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station.  Units  1  and  2,  Luzeme  County, 
Pennsylvania 

Date  of  amendment  request:  April  16. 
1993 

Description  of  amendment  request: 
The  amendments  would  revise  the 
Technical  Specifications  (TS)  as 
requested  by  NRC  Generic  Letter 
(GL)88-01.  "NRC  Position  on  IGSCC  in 
BVVR  Austenitic  Stainless  Steel  Piping." 
GL  88-01  requested  licensees  to  submit 
TS  changes  to  include  a  statement  in  the 
section  on  Inservice  Inspection  (ISI)  that 
the  ISI  program  for  piping  covered  by 
the  scope  of  GL  88-01  would  be 
performed  in  accordance  with  the  staff 
positions  on  schedule,  methods, 
personnel,  and  sample  expansion  as 
outlined  in  the  GL.  Also,  licensees  were 
requested  to  modify  the  section  on 
unidentified  leakage  within 
containment  to  limit  any  increase  to  2 
gpm  within  any  24-hour  period.  The 
licensee's  submittal  is  their  response  to 
GL  88-01. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

Incorporation  of  the  more  restrictive 
leakage  limit  is  intended  to  improve  the 


timeliness  of  detecting  any  RCS  leakage  and 
to  allow  for  any  required  action  to  occur 
earlier.  Limiting  the  applicability  of  this 
leakage  rate  along  with  increasing  the  time 
allowed  for  determining  its  source  is 
intended  to  prevent  any  unnecessary  plant 
shutdowns  and  subsequent  equipment 
transients.  Additionally,  changes  to  the 
monitoring  of  this  leakage  level  are  proposed 
to  reduce  operator  burden  and  further 
enhance  overall  plant  operation,  thus 
decreasing  the  probability  of  previously 
evaluated  events.  The  consequences  of  those 
events  are  not  changed  by  this  proposal.  The 
administrative  correction  to  delete  the 
outdated  footnote  has  no  safety  impact. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

As  stated  above  these  proposed  changes  are 
intended  to  improve  the  early  detection  of 
RCS  leakage  while  enhancing  operator 
availability  for  determining  this  source  of 
leakage  by  the  elimination  of  unnecessary 
burdens.  Limiting  of  the  Applicability  to 
Operational  Condition  1  will  assure  that 
steady  state  conditions  have  been 
established,  while  increasing  the  time  to 
conduct  thorough  investigations.  Therefore 
these  changes  will  not  create  the  possibility 
of  a  new  or  different  kind  of  event. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  motivation  for  proposing  these 
changes  is  to  improve  the  detection 
capabilities  of  the  operator  by  incorporating 
stricter  limits  and  eliminating  some 
unnecessary  burdens,  thus  increasing,  not 
decreasing  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire.  Shaw.  Plttman.  Potts  and 
Trowbridge.  2300  N  Street  NW.. 
Washington,  D.C.  20037 

NRC  Project  Director:  Charles  L. 
Miller 

Temiessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  March 
10.  1993  (TS  92-08) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
various  technical  specification 
requirements  to  allow  a  reduction  in  the 
boric  acid  concentration  in  the  boric 
acid  tanks  (BATs)  from  12  percent  to 
approximately  3.5  to  4.0  percent  by 
weight.  To  accomplish  this,  the 


IMI 


following  changes  were  proposed:  (1) 
Limiting  Condition  for  Operation  (LCO) 
3.1.1.1  and  3.1.1.2  Action  Statements 
would  be  revised  to  increase  the  flow 
rate  from  10  to  35  gpm  (gallons  per 
minute)  and  to  decrease  the  boron 
concentration  from  20,000  ppm  (parts 
per  million)  to  greater  than  or  equal  to 
6120  ppm;  (2)  Surveillance 
Requirements  (SRs)  4.1.2.1  and  4.1.2.2 
would  be  revised  to  better  describe  the 
heat  traced  flow  path,  to  change  the 
minimum  heat  trace  solution 
temperature  limit  from  145"?  to  an 
ambient  temperature  Hmit  of  63°F.  and 
to  establish  requirements  should  the 
area  temperature  drop  below  the  limit; 
(3)  SR  4.1.2.2  would  be  changed  to  raise 
the  required  flow  rate;  (4)  LCO  3.1.2.5 
would  be  changed  by  deleting  the  heat 
trace  requirement,  increasing  the 
minimum  boron  volume  and  decreasing 
the  minimum  solution  temperature 
required  in  the  boric  acid  tanks, 
increasing  the  minimum  containment 
borated  water  volume  in  the  refueling 
water  storage  tank,  and  expand  the 
applicability  to  include  mode  4;  (5)  SRs 

4.1.2.5  and  4.1.2.6  would  be  changed  to 
add  a  requirement  to  verify  that  the 
boric  acid  tank  solution  temperature  is 
greater  than  63°F  every  7  days  by 
verifying  that  the  area  temperature  is 
greater  than  63°F.  indicating  the  action 
that  must  be  taken  if  the  temperature  is 
below  63°?,  and  changing  the  format  of 
the  SR  by  separating  the  requirements 
for  the  boric  acid  storage  system  from 
those  for  the  refueling  water  storage 
tark  (RWST)  requirements:  (6)  LCO 

3.1.2.6  would  be  changed  by  deleting 
the  heat  trace  requirement,  replacing  the 
minimum  contained  borated  water 
volume  specification  with  a  figure  that 
relates  minimum  concentration  to 
minimum  volume  stored  for  various 
RWST  concentrations,  reducing  the 
minimum  solution  temperature, 
removing  Mode  4  from  applicability  of 
the  LCO,  and  changing  the  required 
Action  statement  to  require  that  the 
plant  be  placed  in  the  Hot  shutdown 
condition  rather  than  the  Cold 
shutdown  condition  if  staled  conditions 
cannot  be  satisfied;  (7)  LCOs  3.9.1  and 
3.10.1  would  be  changed  to  increase  the 
required  boraUon  flow  rate  and  decrease 
the  required  boron  concentration;  and 
(8)  other  administrative  and  applicable 
Basis  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determloed 
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that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.' 

The  reduction  of  the  boric  add 
concentration  in  the  boric  acid  tanks  (BAT) 
and  elimination  of  requirements  for  the 
associated  heat  trace  circuits  will  not 
significantly  increase  the  probability  or 
consequence  of  an  accident  previously 
evaluated.  Only  minor  modifications  are 
planned;  and  while  operating  processes 
willchange  to  reflect  the  new  boration 
method,  the  capability  to  safely  shut  down 
has  not  been  changed  or  modified.  TS 
controls  have  been  placed  on  the  boric  acid 
storage  system  to  ensure  that  the  lack  of  heat 
U-acing  does  not  result  in  the  boron 
precipitating  out  of  solution.  Originally,  SQN 
had  the  ability  to  borate  at  10  gallons  per 
minute  (gpm)  with  the  boron  solution  of 
20,000  parts  per  million  (ppm).  With  the 
proposed  change,  SQN  will  provide  the 
ability  to  borate  at  35  gpm  with  a  solution  of 
betMfeen  6,120-  to  6,990-ppm  boron.  This  will 
ensure  that  tlie  boron  addition  rate  remains 
essentially  the  same.  In  addition,  as  boron 
addition  firom  the  BATs  is  not  taken  credit  for 
in  any  accident  analysis,  the  probability  or 
consequences  of  any  accident  previously 
evaluated  will  not  be  affected. 

As  part  of  this  change,  for  consistency 
Mode  4  was  removed  from  TS  3.1.2.6  and 
placed  in  TS  3.1.2.5.  The  analysis  perfonued 
supports  the  relocation  and  demonstrates 
that  there  is  sufficient  borated  water  volume 
and  concentration  to  provide  the  required 
shutdown  margin.  Based  upon  this  analysis, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  original  SQN  design  required  heat 
trace  circuits  to  ensure  the  boron,  which  was 
at  12  percent  by  weight,  would  remain  in 
■st)lution  and  be  available  for  reactor  coolant 
system  reactivity  control  throughout  core  life. 
By  lowering  the  boron  concentration  to 
approximately  3.5  to  4.0  percent  by  weight, 
chemical  analysis  has  shown  there  is  no 
possibility  of  boron  precipitating  out  of 
solution  as  long  as  the  boric  acid  solution 
remains  above  58  degrees  Fahrenheit  (F).  The 
auxiliary  Iniilding,  where  this  equipment  is 
located  normally,  remains  well  above  56 
degrees  F.  Continuous  monitoring  of  the 
required  area  temperatures,  in  conjunction 
with  an  alarm  in  the  main  control  room,  will 
allow  for  operator  actions  to  ensure  the 
solution  temperature  remains  above  the  TS- 
required  temperature  of  greater  tlian  or  equal 
to  63  degrees  F  By  eiiminating  the  need  for 
the  heat  trace,  there  is  an  increase  in  the 
availability  of  the  boric  acid  storage  system. 
In  addition,  the  boron  concentration  remains 
well  above  expected  RCS  concentration. 
Therefore,  the  removal  of  requirements  for 
heat  trace  circuits  and  the  reduction  of  the 
boron  concentration  in  the  BATS  do  not 
create  tb«  pouibility  of  a  new  or  different 


kind  of  accident  from  any  previously 
analyzed. 

As  previously  stated.  Mode  4  has  been 
delated  from  TS  3.1.2.6  and  added  to  TS 
3.1.2.5  to  provide  consistency  between  these 
two  TSs  and  TSs  3.1.2.1  and  3.1.2.2.  The 
analysis  provides  the  basis  that  sufficient 
shutdown  margin  still  remains  to  meet  the 
TS  requirement  for  Mode  4  when  it  is  added 
to  TS  3.1.2.5.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  requirements  is  not 
affected  by  the  removal  of  the  heat  trace 
circuits  and  the  reduction  of  the  boric  acid 
concentration  in  the  BATs.  The  required  flow 
paths  and  borated  wafer  sources  are  still 
available  as  before.  The  required  quantity  of 
borated  water  is  still  available  based  upon 
the  new  evaluation,  and  the  ability  to  deliver 
this  borated  water  remains  the  same.  As 
stated  previously,  the  reduction  of  the  Ixiric 
acid  concentration  in  the  BATs  will  ensure 
that  the  boric  acid  remains  in  solution  at  the 
normal  room  temperature  in  the  auxiliary 
building  To  ensure  this,  ambient 
temperatures  will  be  periodically  verified. 
With  the  above  changes,  there  will  be  a  net 
improvement  in  system  reliability  and 
accordingly,  the  proposed  changes  do  not 
affect  the  margin  of  safety. 

Moving  Mode  4  applicability  from  TS 
3.1  2.6  to  TS  3.1.2.5  does  not  involve  a 
reduction  in  the  raaigin  of  safety.  This  is 
supported  by  the  analysis,  which  establishes 
the  minimum  boron  requirements  to  ensure 
that  there  still  remains  adequate  shutdown 
margin  for  cooldown  below  350  degrees  F 
(Mode  4). 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga. 
Tennessee  367402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville.  Tennessee  37902 

M?C  Project  Director  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  March 
10.  1993  (TS  93-02) 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
reference  to  the  test  requirements  of  10 
CFR  Part  50.  Appendix  J.  "Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors"  to  the 
technical  specifications,  and  remove  the 
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current  detailed  test  requirements  and 
acceptance  criteria.  Other  related 
containment  system  specifications 
would  also  be  removed.  In  addition,  a 
proposed  change  to  Table  3.6-2  would 
clarify  the  additional  testing 
requirements  for  the  purge  valves. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TV'A  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  prof)osed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

SQN's  primary  containment  design 
includes  the  provisions  and  features  required 
to  satisfy  the  testing  requirements  of  10  CFR 
50.  Appendix  ).  TVA's  proposed  TS  change 
continues  to  require  that  SQN  containment 
integrity  be  maintained  in  accordance  with 
10  CFR  50.  Appendix  J.  The  evaluation  for 
determining  containment  leakage  rate  limits 
and  offsite  dose  limits  following  an  accident 
is  not  affected.  SQN's  current  acceptance 
criteria  governing  containment  leakrate  test 
limits  (0.75  La  for  periodic  Type  A  testing 
and  0.60  La  for  Types  B  and  C  testing)  remain 
unchanged.  Detailed  test  requirements,  test 
schedules,  and  test  accuracies  that  are  being 
deleted  from  SQN  TSs  will  be  governed  by 
reference  under  10  CFR  50.  Appendix  J. 
TV'A's  proposed  amendment  does  not  affect 
the  individual  TS  leakage  rates  associated 
with  SQN's  containment  air  lock,  purge 
valves,  or  secondary  bypass  leakage  to  the 
auxiliary  building  since  these  leakage  rate 
limits  are  not  specifically  part  of  the 
acceptance  criteria  of  10  CFR  50.  Appendix 
J.  These  individual  leakage  limits  remain 
unchanged  and  are  retained  in  SQN  TSs.  All 
other  proposed  changes  are  clarifications, 
including  the  revised  wording  for  the 
footnote  to  TS  Table  3.6-2.  These 
clarifications  do  not  impact  the  intent  of  the 
affected  specifications. 

In  conclusion.  TVA's  proposed  TS  change 
xvill  not  affect  containment  test  criteria, 
system  conditions,  or  plant  configurations, 
and  will  not  affect  SQN's  accident  analysis. 
The  proposed  change  ii:  considered  by  TVA 
to  bo  a  TS  improvement  that  is  consistent 
with  the  guidance  contained  in  the  recently 
approved  NUREG-1431.  Consequently,  this 
change  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

No  physical  modification  is  being  made  to 
any  plant  hardware,  plant  operating 
setpoints,  limits,  or  operating  procedures  as 
a  result  of  this  change.  TVA's  proposed  TS 
amendment  is  designed  to  remove  detailed 
containment  test  requirements  from  TSs  and 
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maintain  these  containment  test 
requirements  unjler  10  CFR  SO,  Appendix  J. 
The  proposed  change  does  not  alter  any 
accident  analysis  or  any  assumptions  used  to 
support  the  accident  analysis.  Consequently, 
the  containment  leakage  assumptions  used  to 
determine  offsite  dose  limits  for  compliance 
with  10  CFR  100  are  not  affected.  All  other 
proposed  changes  are  clarifications, 
including  the  revised  wording  for  the 
footnote  to  TS  Table  3.6-2.  These 
clarifications  do  not  impact  the  intent  of  the 
affected  specifications.  Accordingly,  this 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  provided  by  SQN's 
allowable  containment  leakage  rate  test  limits 
(0.75  La  for  periodic  Type  A  testing  and  0.60 
La  for  Types  B  and  C  testing)  remains 
unchanged.  TVA's  proposed  change  removes 
detailed  requirements  such  as  containment 
test  requirements,  test  schedules,  and  test 
accuracies  from  TSs.  These  detailed 
requirements  are  governed  by  10  CFR  50. 
Appendix  J.  and  have  not  been  affected  by 
TVA's  proposed  change.  Individual  leakage 
limits  associated  with  SQN's  containment  air 
locks,  purge  valves,  or  secondary  bypass 
leakage  to  the  auxiliary  building  are  site 
specific  (not  specifically  part  of  the 
acceptance  criteria  of  10  CFR  50,  Appendix 
J)  and  are  retained  in  SQN  TSs.  All  other 
proposed  changes  are  clarifications  and  do 
not  affect  the  intent  of  the  affected 
specifications.  Consequently.  TVA's 
proposed  change  will  not  affect  the  margin  of 
safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  IIH. 
Knoxville.  Tennessee  37902 

NRC  Project  Director  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  March 
19.  1993  (TS  93-04) 

Description  of  amendment  request: 
The  proposed  amendment  would  clarify 
the  containment  isolation  requirements 
regarding  the  containment  vacuum 
relief  and  vacuum  relief  isolation 
valves.  This  would  be  accomplished  by 
changing  Limiting  Condition  for 
Operation  3.6.3.b.  and  adding  a  note  to 
Table  3.6-2  that  would  allow  credit  to  be 


taken  for  the  associated  normally-shut 
vacuum  relief  valve  to  satisfy  the 
containment  isolation  function  in  the 
event  a  vacuum  relief  isolation  valve  is 
Inoperable.  In  addition,  a  proposed 
Bases  change  would  explain  the 
functional  relationship  between  the 
vacuum  relief  valves  (swing-disk  valves 
that  operate  on  containment  low 
pressure  only)  and  the  vacuum  relief 
isolation  valves  (air  operated  valves  in 
series  with  the  vacuum  relief  valves  and 
fail  open  on  loss  of  air  pressure). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TVA's  proposed  TS  change  does  not  affect 
any  system  functions  or  design  functions. 
The  proposed  change  addresses  the 
acceptability  of  SQN's  vacuum  relief  valves 
for  containment  isolation  protection,  and 
utilizing  these  normally  closed  valves  for  TS- 
required  Isolation  in  the  event  the  associated 
air-operated  butterfly  Isolation  valve(s)  is 
Incapable  of  automatic  closure.  This 
approach  remains  consistent  with  the 
vacuum  relief  valve's  containment  isolation 
design  function. 

SQN's  vacuum  relief  valves  (spring-loaded, 
swing-disk  check  valves)  are  designed  to 
provide  a  qualified  containment  boundary  to 
limit  leakage  of  airlwme  fission  products 
from  the  containment  atmosphere  during 
normal  operation  and  during  an  analyzed 
pressurizatlon  event  Inside  containment. 
•  Each  valve  Is  leak  tested  in  accordance  with 
10  CFR  50,  Appendix  J  (Type  C  test),  to 
ensure  that  the  leakage  rate  from  the  valve 
(when  combined  with  the  leakage  rate  from 
all  other  Types  B  and  C  containment 
penetrations)  remains  within  the  maximum 
allowable  leakage  rate  of  0.60  L,.  The 
containment  leak  rate  assumed  in  the  worst- 
case  design  basis  accident  analysis  (loss-of- 
coolant  accident  (LOCAl)  bounds  the  0.60  L, 
leakage  limit. 

The  vacuum  relief  valves  are  normally 
closed  valves  and  are  held  closed  by  a  spring 
force  during  normal  plant  operation.  The 
valves  would  experience  additional  closing 
force  during  a  pressurizatlon  event  Inside 
containment  (e.g..  LOCA).  A  review  of  the 
design  basis  events  Involving  containment 
depressurlzatlon  indicates  that  there  are  no 
postulated  scenarios  that  would  open  the 
vacuum  relief  valves  followed  by  a  LOCA  or 
other  accident  condition  requiring 
containment  Isolation.  This  containment 
isolation  function  remains  consistent  with 
the  SQN  Final  Safety  Analysis  Report  (FSAR) 


IMI 


Federal  Register  /  Vol.  58.  No.  90  /  Wednesday,  May  12.  1993  /  Notices 


28061 


Section  6.2.6,  and  the  exemption  to  10  CFR 
50,  General  Design  Criteria  56,  provided  in 
NUREG-1232. 

A  seven-day  timeframe  for  returning  an 
inoperable  vacuum  relief  isolation  valve  to 
operable  status  is  provided  and  is  consistent 
with  other  TS  action  requirements  that  are 
applicable  upon  unavailability  of  SQN's 
control  air  system  (i.e.,  reference  TS  3/4.7.8. 
■■Auxiliar>'  Building  Gas  Treatment  System^; 
TS  3.6.1.8.  "Emergency  Gas  Treatment 
System^;  and  TS  3/4.7.7.  "Control  Room 
Emergency  Ventilation  System").  The  seven- 
day  timeframe  ensures  that  redundant 
isolation  capability  is  restored  in  a' 
reasonable  amount  of  time  such  that  reliance 
upon  a  single  vacuum  relief  valve  does  not 
exist  for  an  indefinite  period  of  time. 
Accordingly,  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

No  physical  modification  is  being  made  to 
E.iy  plant  hardware,  plant  operating 
satpoints,  limits,  or  operating  procedures  as 
a  result  of  this  change.  TVA's  proposed 
change  provides  a  TS  improvement  that 
clarifies  the  configuration  and  function  of 
SQN's  vacuum  relief  valves  as  designed.  The 
proposed  change  removes  the  potential  for 
creating  a  conflict  between  Specification  3/ 
4.B.3.  "Containment  Isolation  Valves."  and 
Specification  3/4.6.6.  "Vacuum  Relief 
Valves.  '  SQN's  vacuum  relief  valves  provide 
qualified  containment  isolation  protection 
that  meets  the  intent  of  the  TS  action 
requirement  for  containment  p)€netration 
isolation. 

The  proposed  change  does  not  alter  any 
accident  analysis  or  any  assumptions  used  to 
support  the  accident  analyses.  The 
containment  leakage  assumptions  used  to 
determine  offsite  dose  limits  for  compliance 
with  10  CFR  100  are  not  affected. 

A  seven-day  timeframe  for  returning  an 
inoperable  vacuum  relief  isolation  valve  to 
operable  status  is  provided  and  is  consistent 
with  other  TS  action  requirements  that  are 
applicable  upon  unavailability  of  SQN's 
control  air  system  {i.e..  reference  TS  3/4.7.8. 
TS  3.6.1.8,  and  TS  3/4.7.7).  The  seven-day 
timeframe  ensures  that  redundant  isolation 
capability  is  restored  in  a  reasonable  amount 
of  time  such  that  reliance  upon  a  single 
vacuum  relief  valve  does  not  exist  for  an 
indefinite  period  of  time.  Consequently,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 
3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  provided  by  the 
design  of  SQN's  containment  vacuum  relief 
penetration  remains  unchanged.  TVA's 
proposed  change  does  not  affect  the 
containment  isolation  function  or  the 
allowable  containment  leakage  rate  values 
specified  in  the  TSs.  The  proposed  change 
ensures  that  the  proper  action  is  taken  in  the 
event  the  automatic  closure  capability  of  the 
butterfly  isolation  valve  is  lost  for  any  reason 
(improper  action  would  be  the  isolation  of  a 
vacuum  relief  penetration  that  is  required  to 


be  operable  in  accordance  with  TS  3/4.6.6). 
Considering  SQN's  vacuum  relief  valves  as 
deactivated  automatic  valves,  will  ensure 
that  the  TS  action  requirements  remain 
consistent  with  the  design  functions.  Both 
vacuum  relief  and  containment  isolation 
requirements  will  continue  to  be  provided. 
Accordingly,  the  proposed  change  does  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  llH. 
Knoxville,  Tennessee  37902 

NRC  Project  Director  Frederick  J. 
Hebdon 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request: 
November  9, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  TS  3/4.5.2. 
TS  Bases  3/4.5.2  and  3/4.5.3,  and  TS 
Bases  3/4.6.2.1  to  allow  the  de- 
energization  of  the  Borated  Water 
Storage  Tank  outlet  isolation  valves  DH- 
7A  and  DH-7B,  in  the  open  position, 
during  operational  Modes  1,2,3,  and  4. 
The  effect  of  these  changes  will  allow 
the  licensee  to  perform  control  room 
evacuation  actions  in  the  event  of  a  fire 
with  one  less  person  on  each  shift.  In 
addition,  as  a  related  change,  TS 
Surveillance  Requirement  4.5.2.d.2.b  is 
proposed  to  be  revised  to  reflect  the 
testing  of  the  valves'  interlocks  only 
during  times  of  energization. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  proposed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davls-Besse  Nuclear  Power 
Station.  Unit  Numlier  1,  in  accordance  with 
the  proposed  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  the  removal  of  power  to 
these  valves  does  not  affect  the  large  break 
loss  of  coolant  accident  (LOCA)  probability. 


lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  changes  do  not  alter 
the  Updated  Safety  Analysis  Report  (USARl 
LOCA  evaluation  and  ensure  that  the  plant 
can  be  safely  shutdown  for  an  10  CFR  Part 
50.  Appendix  R  fire.  There  is  sufficient  time 
available  under  the  LOCA  sequence  of  events 
to  close  the  breakers  before  the  operator  is 
required  to  transfer  pump  suctions  to  the 
containment  emergency  sump.  Procedures 
will  require  that  the  breakers  are  closed  by 
the  operators.  The  cumulative  radiation  dose 
received  by  the  operator  while  performing 
these  manual  actions  would  be  below  the 
guidelines  of  10  CFR  Part  20  and  the  10  CFR 
Part  50.  Appendix  A,  General  Design  Criteria 
19. 

2a.  Not  create  the  possibility  of  a  new  kind 
of  accident  from  any  accident  previously 
evaluated  because  adequate  time  is  available 
under  the  LOCA  sequence  of  events  to  the 
operators  to  restore  power  to  the  Borated 
Water  Storage  Tank  (BWST)  outlet  valves  and 
the  containment  emergency  sump  valves 
when  needed.  The  breakers  needed  to  restore 
the  power  to  these  valves  are  located  in 
radiologically  accessible  areas  post-LOCA. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  adequate  time 
is  available  to  the  operators  to  restore  power 
to  the  BWST  outlet  valves  and  the 
containment  emergency  sump  valves  when 
needed.  The  breakers  needed  to  restore  the 
power  to  these  valves  are  located  in 
radiologically  accessible  areas  post-LOCA. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  these  are  not 
significant  changes  to  the  initial  conditions 
contributing  to  accident  severity  or 
consequences.  There  is  sufficient  time 
available  to  close  the  breakers  before  the 
operator  is  required  to  transfer  pump 
suctions  from  the  BWST  to  the  Containment 
Emergency  Sump. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  N.W.. 
Washington.  DC  20037 

M?C  Project  Director  John  N.  Hannon 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request: 
November  11,  1992 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  3.9.7  and  associated  Bases 
to  allow  the  fuel  pool  transfer  gates  to 
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travel  over  fuel  assemblies  in  the  spent 
fuel  pool  for  refueling  activities,  fuel 
handling  system  maintenance,  and 
transfer  gate  seal  replacement. 

Basis  JOT  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  hazard  consideration  because 
operation  of  the  Callaway  Plant  with  this 
change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Callaway  Safety  Analysis  Report  has 
tieen  reviewed  and  been  found  to  be 
unaffected  by  this  proposed  change.  The 
design  of  the  plant  assumed  gate  movement 
to  support  plant  refuel  and  fuel  handling 
system  maintenance.  Allowing  gate 
movement  over  the  spent  fuel  pool  will  not 
increase  the  consequences  of  any  accident  or 
malfunction  of  equipment  since  the  fuel 
racks  have  been  shown  to  be  able  to 
withstand  a  transfer  gate  drop  from  15  inches 
al)ove  the  racks  with  no  damage  to  stored 
fuel. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Technical  Specifications  and 
administrative  controls  will  assure  that  the 
transfer  gates  will  not  be  dropped  on  the 
racks  in  a  manner  which  can  damage  fuel. 
Therefore,  there  is  no  new  type  of  accident 
or  malfunction  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  remains  unaffected 
since  the  Technical  Specifications  and 
administrative  controls  will  assure  that  the 
gates  will  not  be  dropped  on  the  racks  In  a 
manner  which  can  damage  fuel. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street.  FuUon, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  N.W.. 
Washington.  DC  20037 

NRC  Project  Director:  John  N.  Hannon 

Virginia  Electric  and  Power  Company, 
Docket  No.  50-339.  North  Anna  Po%ver 
Station.  Unit  No.  2,  Louisa  County, 
Virginia 

Date  of  amendment  request:  April  8. 
1993 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 


Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station.  Unit  No.  2 
(NA-2).  The  proposed  changes  would 
allow  steam  generator  (SG)  tube  sleeving 
in  accordance  with  the  Westinghouse 
laser  welding  process  described  in 
WCAP  13088.  Rev.  1.  "Westinghouse 
Series  44  and  51  Steam  Generator 
Generic  Sleeving  Report-Laser  Welded 
Sleeves,"  November  1992.  and  WCAP- 
13619.  "Specific  Application  of  Laser 
Welded  Sleeves  for  North  Anna  Unit  2 
Steam  Generators."  January  1993  The 
NA-2  SGs  have  experienced  some  tube 
degradation  related  to  corrosion 
phenomena  such  as  wastage,  pitting, 
intergranular  attack,  and  stress 
corrosion  cracking.  Tubes  that 
experience  excessive  degradation 
reduce  the  integrity  of  the  primary-to- 
secondary  pressure  boundary.  These 
tubes  are  considered  defective  and 
currently  must  be  removed  from  service 
by  plugging.  The  installation  of  plugs  in 
SG  tubes  removes  the  heat  transfer 
surface  of  the  plugged  tube  from 
service.Extensive  tube  plugging  leads  to 
a  reduction  in  the  primary  coolant  flow 
available  for  core  cooling  and  may 
ultimately  reduce  the  power  generation 
capability  of  the  unit.  The  laser  welded 
sleeving  process  described  in  WCAP 
13088.  Rev.  1.  and  WCAP  13619  is  an 
SG  tube  repair  method  that  secures  a 
length  of  smaller  diameter  tubing 
(sleeve)  on  the  inside  of  the  SG  tube 
spanning  the  degraded  region.  The  laser 
welded  sleeve  restores  tube  integrity 
and  installation  of  sleeves  does  not 
significantly  affect  the  heat  transfer 
capability  or  the  reactor  coolant  flow 
rate  through  the  sleeved  tube.  Therefore, 
a  significant  number  of  sleeves  can  be 
installed  without  affecting  the  operation 
of  the  reactor  coolant  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
in  condense  form; 

1.  Operation  of  the  North  Anna  Power 
Station  Unit  2  in  accordance  with  the 
proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  tubesheet  and^or  tube  support  plate 
intersection  laser  welded  sleeve 
configuration  has  been  designed  and 
analyzed  in  accordance  with  the 
requirements  of  the  ASME  Code  and 
Regulatory  Guide  1.121.  Fatigue  and  stress 
analyses  of  the  sleeved  tube  assemblies 
produced  acceptable  results.  Mechanical 
testing  has  shown  that  the  structural  strength 
of  the  Alloy  690  sleeves  under  normal, 
faulted  and  upset  conditions  is  within 
acceptable  limits.  Leak  testing  has 


demonstrated  that  primary-to-secondary 
leakage  is  not  expected  during  all  plant 
conditions,  including  the  case  where  the  seal 
weld  is  not  produced  in  the  lower  joint  of  the 
tubesheet  sleeve. 

A  conservative  leak-before-break 
evaluation  has  been  performed  for  the 
sleeved  tube  assembly,  using  t>ounding 
values  for  operating  regimes  of  Series  44  and 
51  steam  generators.  The  evaluation  is 
considered  conservative  in  that  no  credit  for 
the  parent  tul>e  is  assumed  in  determining 
the  burst  pressure  of  the  sleeved  tube 
assembly.  The  leak-before-break  criteria 
compares  the  postulated  throughwall  crack 
length  which  will  leak  at  a  specified  value  at 
normal  operating  conditions,  thereby 
permitting  adequate  leakage  detection  and 
safe  shutdown  of  the  plant  prior  to  the  crack 
achieving  a  length  equal  to  the  critical  crack 
length  which  could  be  postulated  to  burst  at 
steam  line  break  conditions.  The  North  Aima 
Unit  2  Technical  Specifications  limit 
primary-to-secondary  leakage.  Additionally. 
North  Anna  Power  Station  maintains  an 
administrative  maximum  allowable  leak  rate 
limit  [of  50  gallons  per  day  (GPD)  per  steam 
generator]. 

•  *         •         •         • 

These  primary-to-secondary  leak  rate  limits 
provide  a  large  leak-before-break  margin. 
Using  the  bounding  conditions  of  the 
Westinghouse  Series  44  and  51  steam 
generators,  the  WCAP-13068,  Rev.  1,  generic 
limiting  leak  rate  satisfies  the  leak-before- 
break  criteria  for  Alloy  690  sleeved  tubes. 

•  •         •         •         • 

Despite  the  fact  that  leak-before-break  is 
considered  to  be  applicable  (historically  no 
primary-to-secondary  leakage  or  degradation 
has  been  evidenced  in  Westinghouse  sleeves) 
to  the  sleeved  tube  assembly,  the 
hypothetical  consequences  of  failure  of  the 
sleeve  would  be  bounded  by  the  current 
steam  generator  tube  ruptiu«  analysis 
included  in  the  North  Anna  Power  Station 
UFSAR  [Updated  Final  Safety  Analysis 
Report). 

•  *         •         •         * 

The  proposed  Technical  Specifications 
change  to  support  the  installation  of  Alloy 
690  laser  welded  sleeves  does  not  adversely 
impact  any  other  previously  evaluated  design 
basis  accident  or  the  results  of  LOCA  [loss- 
ofcoolant  accident)  and  non-LOCA  accident 
analyses  for  the  current  Technical 
Specification  minimum  reactor  coolant 
system  flow  rate.  The  results  of  the 
qualification  testing,  analyses,  and  plant 
operating  experience  demonstrate  that  the 
sleeve  assembly  is  an  acceptable  means  of 
maintaining  tube  integrity.  Plugging  limit 
criteria  are  established  using  the  guidance  of 
Regulatory  Guide  1.121.  Furthermore,  per 
Regulatory  Guide  1.83  recommendations,  the 
sleeved  tube  can  be  monitored  through 
p)eriodic  insp>ections  with  present  eddy 
current  techniques.  These  measures 
demonstrate  that  installation  of  sleeves 
spaiming  degraded  areas  of  the  tube  will 
restore  the  tube  to  a  condition  consistent 
with  its  original  design  basis. 

Conformance  of  the  sleeve  design  with  the 
applicable  sections  of  the  ASME  Code  and 
results  of  the  leakage  and  mechanical  tests. 


IMI 


Federal  Register  /  Vol.  58,  No.  90  /  Wednesday.  May  12,  1993  /  Notices  28063 


support  the  conciusion  that  installatioa  of 
laser  welded  tube  sleeves  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Depending 
upon  the  break  location  for  a  postulated 
steam  generator  tube  rupture  event, 
implementation  of  tube  sleeving  could  act  to 
reduce  the  radiological  consequences  to  the 
public  due  to  reduced  flow  rate  through  a 
sleeved  tube  compared  to  a  non-sleeved  tube 
based  on  the  restriction  afforded  by  the 
sleeve  wall  thickness. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

Implementation  of  laser  welded  sleeving 
will  not  introduce  significant  or  adverse 
changes  to  the  plant  design  basis.  Stress  and 
fatigue  analysis  of  the  repair  has  shown  the 
ASME  Code  and  Regulatory  Guide  1.121 
allowable  values  are  met.  Implementation  of 
laser  welded  sleeving  maintains  overall  tube 
bundle  structural  and  leakage  Integrity  at  a 
level  consistent  to  that  of  the  originally 
supplied  tubing  during  all  plant  conditions. 
Leak  and  mechanical  testing  of  sleeves 
support  the  conclusions  of  the  calculations 
that  the  sleeve  retains  both  structural  and 
leakage  integrity  during  all  conditions. 
Sleeving  of  tubes  does  not  provide  a 
mechanism  resulting  in  an  accident  outside 
of  the  area  affected  by  the  sleeves.  Any 
hypothetical  accident  as  a  result  of  potential 
tube  or  sleeve  degradation  in  the  repaired 
portion  of  the  tube  is  bounded  by  the  existing 
tube  rupture  accident  analysis.  Since  the 
sleeve  design  does  not  affect  any  other 
component  or  location  of  the  tube  outside  of 
the  immediate  area  repaired,  in  addition  to 
the  fact  that  the  installation  of  sleeves  and 
the  impact  on  current  plugging  level  analyses 
is  accounted  for,  the  possibility  that  laser 
welded  sleeving  creates  a  new  or  different 
type  of  accident  is  not  supported. 
*         •         •         •         • 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  laser  welded  sleeving  repair  of 
degraded  steam  generator  tubes  as  identified 
in  WCAP-13088.  Rev.  1  has  been 
damonstrated  to  restore  the  integrity  of  the 
tube  bundle  under  normal  and  postulated 
accident  conditions.  The  safety  factors  used 
in  the  design  of  sleeves  for  the  repair  of 
degraded  tubes  are  consistent  with  the  safety 
factors  in  the  ASME  Boiler  and  Pressure 
Vessel  Code  used  in  steam  generator  design. 
The  plugging  limit  criteria  for  the  sleeve  have 
been  established  using  the  methodology  of 
Regulatory  Guide  1.121.  The  design  of  the 
sleeve  joints  has  been  verified  by  testing  to 
preclude  leakage  during  normal  and 
postulated  accident  conditions. 
Implementation  of  laser  welded  sleeving  will 
reduce  the  potential  for  primary-to-secondary 
leakage  during  a  postulated  steam  line  break 
while  maintaining  available  primary  coolant 
flow  area  in  the  event  of  a  LOCA.  By 
removing  from  service  degraded  intersections 
through  repair,  the  potential  for  steam  line 
break  leakage  is  reduced.  These  degraded 
intersections  now  are  returned  to  a  condition 
consistent  with  the  Design  Basis.  While  the 
installation  of  a  sleeve  causes  a  reduction  in 
flow,  the  reduction  is  far  below  the  reduction 


incurred  by  plugging.  Therefore,  far  greater 
primary  coolant  How  area  is  maintained 
through  sleeving.  Use  of  Regulatory  Guide 
1.121  criteria  assures  that  the  margin  of 
safety  with  respect  to  structural  integrity  is 
the  same  for  the  sleeves  as  for  the  original 
steam  generator  tubes. 

The  portions  of  the  installed  sleeve 
assembly  which  represent  the  reactor  coolant 
pressure  boundary  can  be  monitored  for  the 
initiation  and  progression  of  sleeve/tube  wall 
degradation,  thus  satisfying  the  requirements 
of  Regulatory  Guide  1.83.  Portions  of  the  tube 
bridged  by  the  sleeve  joints  are  effectively 
removed  from  the  pressure  boundary,  and  the 
sleeve  then  forms  the  pressure  boundary  in 
these  areas.  The  areas  of  the  sleeved  tube 
assembly  which  require  inspection  are 
defined  in  the  Bases  to  the  North  Anna  Unit 
2  Technical  Specifications. 

•  •         •         •         • 

The  effect  of  sleeving  on  the  design 
transients  and  accident  analyses  have  been 
reviewed  based  on  the  installation  of  sleeves 
up  to  the  level  of  steam  generator  tube 
plugging  coincident  with  the  minimum 
reactor  flow  rate.  Currently  the  North  Anna 
Technical  Specifications  limit  minimum 
reactor  coolant  flow  rate  at  284,00  gpm  total. 
Virginia  Electric  and  Power  Company  has 
(separately)  submitted  a  proposed  license 
amendment  to  lower  the  minimum  measured 
flow  rate  to  275,300  gpm  ....  The 
installation  of  sleeves  is  . . .  evaluated  as  the 
equivalent  of  some  level  of  steam  generator 
tube  plugging. 

•  •         •         •         • 

Evaluation  of  the  installation  of  sleeves  is 
based  on  the  determination  that  LOCA 
evaluations  for  the  licensed  minimum  reactor 
coolant  flow  bound  the  effect  of  a 
combination  of  tube  plugging  and  sleeving 
up  to  an  equivalent  of  the  actual  steam 
generator  tube  plugging  limit.  Information 
provided  in  WCAP-13088,  Rev.  1  describes 
the  method  to  determine  the  flow 
equivalency  for  all  combinations  of  tubesheet 
and  tube  support  plate  sleeves  in  order  that 
the  minimum  flow  requirements  are  met. 
«         •         •         •         • 

Based  on  the  preceding  analysis,  it  is 
concluded  that  operation  of  North  Anna 
Power  Station  Unit  2  following  the 
installation  of  Alloy  690  laser  welded  sleeves 
at  the  tube  support  elevations  and  within  the 
tubesheet  region  of  the  steam  generators,  in 
accordance  with  the  proposed  amendment 
does  not  result  in  the  creation  of  an 
unreviewed  safety  question,  an  increase  in 
the  probability  of  an  accident  previously 
evaluated,  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  nor  reduce  any  margins 
to  plant  safety. 

•  •         •         •         • 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
reviewr,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 


Collections  Department,  University  of 
Virginia,  Charlottesville.  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  2''219 

NEC  Project  Director  Herbert  N 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  April  8, 
1993 

Description  of  amendment  request: 
The  prop)osed  changes  would  revise  the 
Technical  Specifications  (TS)  for  the 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2  (NA-1&2).  The  changes  would 
separate  the  containment  recirculation 
spray  subsystems  into  two  containment 
recirculation  spray  trains.  TS  3.6.2.2 
describes  the  various  subsystems  that 
are  included  in  the  Containment 
Recirculation  Spray  System  (CRSS)  and 
the  actions  required  if  these  subsystems 
become  inoperable.  CRSS  is  used  to 
reduce  and  maintain  containment 
pressure  below  atmospheric  pressure 
following  a  high  energy  line  break  and 
provide  for  long-term  post-accident 
cooling.  The  current  description  of  the 
CRSS  in  the  TS  describes  the  system  as 
consisting  of  six  separate  and 
independent  subsystems  and  a  casing 
cooling  tank.  If  more  than  one  of  the  six 
subsystems  becomes  inoperable,  then 
within  one  hour  the  inoperable 
subsystems  are  required  to  be  restored 
or  the  effected  unit  must  be  shut  down. 
This  could  result  in  unnecessary  plant 
shutdowns  even  though  the  units  are 
still  writhin  the  design  parameters  of  the 
accident  analysis  bases. 

The  current  TS  do  not  accurately 
reflect  the  terminology  used  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  or  the  CRSS  design  basis 
document.  The  TS  changes  would 
separate  the  CRS  subsystems  into  two 
containment  recirculation  spray  trains. 
Each  train  would  consist  of  one  inside 
recirculation  spray  subsystem  and  one 
outside  recirculation  spray  subsystem 
and  its  associated  casing  cooling  pump. 
This  change  would  more  accurately 
describe  the  CRSS  as  it  is  addressed  in 
the  UFSAR  and  the  CRSS  design  basis 
document.  The  TS  changes  are  also 
consistent  with  the  accident  analysis 
bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration  which  is  presented  below: 
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Specifically,  operation  of  North  Anna 
F'ower  Station  in  accordance  with  the 
Technical  Specification  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  UFSAR.  The 
changes  would  divide  the  four  subsystems  of 
the  Containment  Recirculation  Spray  Syttem 
into  two  Independent  rains  and  add  new 
ACTION  statements  for  each  Unit  that 
addresses  the  inoperability  of  one  or  more 
recirculation  spray  subsystems  while  the 
current  ACTION  statement  only  addresses 
the  inoperability  of  one  subsystem.  These 
Technical  Specification  changes  are 
consistent  with  the  way  the  UFSAR 
addresses  the  Containment  Recirculation 
Spray  System.  The  changes  do  not  involve  a 
modification  to  plant  equipment  nor  do  they 
affect  the  manner  by  which  the  facility  is 
operated.  Therefore,  there  is  no  change  to  the 
probability  or  consequences  of  any  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  changes  do  not 
affect  the  manner  by  which  the  facility  is 
operated  or  involve  a  change  to  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  facility.  The  proposed 
changes  merely  add  additional  restrictions 
with  regard  to  the  time  the  facility  can  be 
operated  with  more  than  one  recirculation 
spray  subsystem  Inoperable.  These  Technical 
Sf)ecification  changes  are  consistent  with  the 
accident  analysis  bases. 

.3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  do 
not  affect  the  manner  by  which  the  facility 
is  operated  or  involve  a  change  to  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  facility.  These 
Technical  Specifications  changes  are 
consistent  with  the  UFSAR.  the  accident 
analysis  bases  and  the  Containment 
Recirculation  Spray  System  (design  basis 
document]. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  thiis 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  \V. 
Maupin,  Esq.,  Hunton  and  Williams. 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Sorry 
Power  Station.  Unit  Nos.  1  and  2,  Sorry 
County,  Virginia 

Date  of  amendment  request:  March 
19.  1993 


Description  of  amendment  request: 
The  proposed  changes  would  revise 
Technical  Specifications  (TS)  3. 12. A. 
Control  Bank  Insertion  Limits;  3.12.B, 
Power  Distribution  Limits;  3.12.C, 
Inoperable  Control  Rods;  3.12.D,  Core 
Quadrant  Power  Balance:  3.12.E,  Rod 
Position  Indicator  Channels;  and  Table 
4.1-2A,  Minimum  Frequency  for 
Equipment  Tests,  for  Surry  Power 
Station  Units  1  and  2.  These  proposed 
changes  address  operation  with  a  rod 
urgent  failure  condition  (control  rod 
assemblies  immovable  due  to  a  failure 
external  to  the  individual  control  rod 
assembly  drive  mechanisms,  i.e., 
programming  circuitry,  but  remaining 
trippable),  including  limited  operation 
with  one  control  or  shutdown  bank 
inserted  slightly  below  its  insertion 
limit. 

Additional  changes  involving  explicit 
definition  of  actions  and  time  limits  for 
certain  Limiting  Conditions  for 
Operation  where  none  are  currently 
defined  are  also  added.  Certain 
adrainistraUve  changes  are  proposed 
which  provide  consistency  and 
readability,  through  capitalization  of 
defined  terms,  standaraization  of 
operating  mode  nomenclature,  and 
deletion  of  obsolete  figures.  Changing  of 
the  control  rod  assembly  partial 
movement  surveillance  test  frequency 
from  biweekly  to  monthly  is  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  changes  will  not  involve 
a  significant  increase  in  either  the  probability 
of  occurrence  or  potential  consequences  of  an 
accident  previously  evaluated  in  the 
(Updated  Final  Safety  Analysis  Report). 
Allowing  up  to  72  hours  for  diagnosis  and 
repair  associated  with  electronic  or  electrical 
malfunctions  of  the  Control  Rod  Drive 
System  is  acceptable,  since  the  primary 
safety  function  of  the  control  rod  assemblies 
(reactor  trip)  will  remain  unaffected  during 
the  repair  period.  During  the  extended 
troubleshooting  and  maintenance  period,  the 
requirements  for  control  rod  assembly 
alignment,  insertion  limits  (except  for  a  small 
allowed  deviation  for  one  bank)  and 
shutdown  margin  will  be  maintained.  The 
small  deviation  from  the  controlfod 
insertion  limits  allowed  for  one  bank  during 
the  repair  period  will  have  only  a  minor 
effect  on  normal  core  power  distributions. 
The  proposed  changes  do  not  affect  the 
ability  of  the  control  rod  assemblies  to 
perform  their  intended  safety  functions  when 
a  safety  system  setting  is  reached.  Nor  will 
any  new  or  unique  accident  precursors  be 
introduced  by  the  proposed  changes. 
Therefore  the  probability  and  consequences 


of  accidents  related  to  or  dependent  on 
control  rod  assembly  operation  will  remain 
unaffected.  Tlie  proposed  change  will  result 
in  a  small  increase  in  the  probability  that,  at 
any  given  time,  a  control  or  shutdown  bank 
will  be  inserted  slightly  below  (i.e.  up  to  18 
steps]  its  insertion  limit.  However,  by  design, 
the  control  and  shutdown  banks  will 
continue  to  meet  the  safety  analysis  criterion 
for  steady  state  and  ANS  Condition  TI 
(moderate  frequency]  transients.  The  allowed 
misalignment  is  not  a  malfunction  of 
equipment  important  to  safety  in  this  case. 
Therefore,  the  probability  of  a  malfunction  is 
not  increased. 

The  proposed  changes  add  action 
statements  and  time  limits  to  allow 
operation  for  one  to  two  hours, 
respectively,  while  shutdown  or  control 
rods  are  retimied  to  within  their 
insertion  limits.  This  brief  period  of 
operation  with  shutdown  or  control  rod 
assemblies  below  their  insertion  limits 
would  have  no  effect  on  accident 
probabilities  and  a  negligible  effect  on 
accident  consequences.  The  proposed 
editorial  changes  have  no  effect 
whatsoever  on  plant  operation.  Use  of  a 
monthly  rod  surveillance  test  cj'cle  will 
continue  to  provide  adequate 
verification  of  the  trippability  of  the 
control  and  shutdown  banks,  as 
industry  experience  with  the  Standard 
Technical  Specifications  has  shown. 

2.  The  proposed  changes  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  There  are  no  new 
failure  modes  or  mechanisms  associated 
with  plant  operation  for  an  extended 
period  to  perform  maintenance  on  the 
Control  Rod  Drive  System.  Limited 
periods  of  operation  with  immovable 
but  trippable  control  rod  assemblies 
does  not  involve  any  modification  in  the 
operational  limits  or  physical  design  of 
the  involved  systems.  There  are  no  new 
accident  precursors  created  due  to  the 
allowed  maintenance  period.  The 
proposed  changes  involve  no  physical 
alterations  to  the  plant  or  new  modes  of 
operation.  Thus,  a  new  failure  mode  or 
accident  is  not  made  possible  by  these 
changes. 

3.  The  results  of  the  ciurent  accident 
analyses  are  not  impacted  by  this 
change.  Therefore,  the  margin  of  safety 
is  not  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  anal)rsis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 
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Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
Riverfront  Plaza,  East  Tower.  951  E. 
Byrd  Street.  Richmond,  Vircinia  23219. 

NRC  Project  Director:  Hertjert  N. 
Berkow 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  April  1. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
require  increased  minimum  levels  of 
diesel  generator  (DG)  fuel  storage 
capacity.  These  changes  are  based  on 
testing  and  revised  calculations  that 
demonstrated  the  existing  levels  of  DG 
fuel  storage  capacities  were  inadequate 
to  meet  the  post-loss  of  coolant  accident 
(LOCA)  fuel  consumption  requirements 
for  seven  days  of  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has     ' 
reviewed  the  Hcensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staff  presents  its  evaluation  of  the 
licensee's  analysis  below: 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  amount  of  DG  fuel  stored  on  site  is  act 
considered  in  the  initiating  sequences  for  any 
accidents  previously  evaluated.  The  design 
assumptions  require  DG  operation  for  seven 
days  post-LOCA.  The  amendment  assures 
that  the  design  assumptions  are  attained 
based  on  actual  test  results  and  revised 
calculations  to  incorporate  the  test 
information  and  other  TS  limitations. 
Maintaining  the  original  design  assumptions 
ensures  that  the  consequences  from  the 
accident  analyses  are  also  maintained.  The 
proposed  change,  therefore,  does  not  affect 
the  probability  or  consequences  of  any 
accidents  previously  evaluated. 

2.  Does  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  TS  changes  the  minimum 
amount  of  DG  fuel  required  to  be  stored  prior 
to  accident  initiation.  This  change  does  not 
represent  a  change  in  modes  of  operation  of 
equipment  or  the  plant  itself,  require 
physical  modification  to  the  plant,  or 
introduce  new  or  different  failure  modes  of 
existing  systems,  structures,  and 
components.  The  proposed  amendment  does 
not.  therefore,  create  the  possibility  of  a  new 
or  different  kind  of  accident  firom  any 
previously  evaluated. 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  TS  assures  that  the  original 
lesign  ba^  requirements  for  DG  fuel  to 
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provide  seven  days  of  DG  operation  post- 
LOCA  are  maintained.  Thus  the  proposed 
amendment  maintains  existing  margins  of 
safety. 

Based  on  the  NRC  staff  review  of  the 
licensee's  analysis,  it  appears  that  the 
three  standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq..  Winston  &  Strawn.  1400 
L  Street,  N.W..  Washington.  D.C.  20005- 
3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  April  1. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
inservice  inspection  requirements  to  the 
Technical  Specifications  (TS)  in 
accordance  with  Generic  Letter  88-01. 
"NRC  Position  on  Intergranular  Stress 
Corrosion  Cracking  (IGSCC)  in  BWR 
Austenitic  Stainless  Steel  Piping."  In 
addition,  the  proposed  amendment 
would  correct  an  unrelated 
administrative  error  in  the  TS  related  to 
a  reference  to  a  table  listing  high/low 
pressure  interface  valve  leakage 
pressure  monitors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  changes  to  the  ISI  program  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  Inspections  are 
not  assumed  as  the  initiator  of  any  analyzed 
event.  The  increased  surveillance 
requirements  for  inspections  may  facilitate 
early  detection  of  a  failure  associated  with 
IGSCC  and  serve  to  mitigate  the 
consequences  of  such  a  failure,  thereby 
enhancing  safety. 

2.  Does  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
ex-aluated? 

The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  liecause 


the  proposed  changes  do  not  introduce  any 
new  mode  of  plant  operation  or  require  any 
physical  modification  to  the  plant. 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 

There  is  no  reduction  in  a  margin  to  safety 
due  to  these  changes  because  the  additional 
inspections  have  been  established  to  assure 
the  earliest  possible  detection  of  problems 
with  or  the  need  of  repair  or  replacement  of 
piping  that  may  be  susceptible  to  failure  due 
to  IGSCC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq..  Winston  &  Strawn.  1400 
L  Street.  N.W..  Washington.  DC.  20005- 
3502 

NRC  Project  Director  Theodore  R. 
Quay 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duquesne  Light  Company,  et  al.,  Docket 
No.  50-412,  Beaver  Valley  Power 
Station,  Unit  No.  2,  Shippingport, 
Pennsylvania 

Date  of  amendment  request:  April  14. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Table  4.3-1  of  the  Technical 
Specifications  (TS)  to  add  a  footnote 
which  states:  "Complete  verification  of 
OPERABILITY  of  the  manual  reactor 
trip  switch  circuitry  shall  be  performed 
prior  to  startup  from  the  first  shutdown 
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to  MODE  3  occurring  after  April  6, 
1993." 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  27, 
1993  (58  FR  25676) 

Expiration  date  of  individual  notice: 
May  27,  1993 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request:  April  13, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  3.3.3.2 
relating  to  the  Moveable  Incore  Detector 
System  to  reduce  the  minimum  number 
of  operable  detector  thimbles  from  38  to 
25  and  to  increase  the  minimum 
number  of  detector  thimbles  per 
quadrant  from  two  to  three  whenever 
the  number  of  operable  thimbles  is  less 
than  38.  To  compensate  for  this 
reduction  in  the  number  of  detector 
thimbles,  TS  3/4.2.2.  Heat  Flux  Hot 
Channel  Factor  -  Fq  (z)  and  TS  3/4.2.3. 
Nuclear  Enthalpy  Rise  Hot  Channel 
Factor  -  F(delta)H,  and  their  associated 
bases  would  also  be  revised  to  increase 
their  measurement  uncertainty  factors. 
The  proposed  amendment  would  be 
applicable  to  Turkey  Point  Unit  3  only 
for  the  remaining  period  of  its  Cycle  13. 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  27. 
1993  (58  FR  25678) 

Expiration  date  of  individual  notice: 
May  27. 1993 

Local  Public  Document  Boom 
location:  Florida  International 
University,  University  Park.  Miami, 
Florida  33199 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1,  2,  and  3, 
Limestone  County,  Alabama 

Date  of  amendment  request:  March 
18,  1993  (TS  331) 

Brief  description  of  amendments:  The 
proposed  changes  consist  of 
administrative  changes  to  the  Technical 
Specifications  for  the  BrowTis  Ferry 
Nuclear  Plant  (BFN),  Units  1.  2.  and  3. 
The  changes  include  deletion  of 
requirements  applicable  only  to  BFN 
Unit  2  Cycle  6  operation,  various 
administrative  error  corrections,  correct 
discrepancies  between  the  Technical 
Specification  Bases  and  the  BFN  Final 
Safety  Analysis  Report,  and  clarification 
of  certain  requirements  to  ensure 
consistency  in  application. 


Date  of  publication  of  individual 
notice  in  the  FEDERAL  REGISTER: 
April  1. 1993  (58  FR  17296) 

Expiration  date  of  individual  notice: 
May  3, 1993 

Local  Public  Ekjcument  Room 
location:  Athens  Public  Library.  South 
Street.  Athens.  Alabama  35611 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NVV..  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
August  21, 1991,  as  supplemented 
February  19,  1992  and  January  25,  1993. 


Brief  description  of  amendments: 
These  amendments  revise  the  largest 
load  to  be  rejected  in  the  18-month  test 
for  each  of  the  emergency  diesel 
generators;  change  the  loading  sequence 
for  the  110  percent  load  test  within  the 
24-hour  full-load  test;  and  add  a 
requirement  to  conduct  a  full-load 
rejection  test  once  every  18  months. 
Date  of  issuance:  April  30, 1993 
Effective  date:  April  30, 1993 
Amendment  Nos.:  70,  56,  and  43 
Facility  Operating  License  Nos.  NPF- 
41.  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  13, 1991  (56  FR 
57689)  and  March  25,  1993  (58  FR 
16217). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  30, 1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road.  Phoenix.  Arizona 
85004 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
November  27,  1991. 

Brief  description  of  amendment:  The 
amendment  revises  the  TS  to  allow  one 
safety  injection  accumulator  to  be 
inoperable  due  to  improper  pressure, 
borated  water  volume,  oj  boron 
concentration  for  the  same  amount  of 
time  currently  allowed  for  inoperability 
due  to  isolation. 

Date  of  issuance:  April  19, 1993 

Effective  date:  April  19, 1993 

Amendment  No.  146 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  30, 1992  (57  FR 
45078) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  19, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29525 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
October  23, 1990,  as  supplemented  July 
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1 18.  1991.  March  3. 1992.  and  January 
jil.  1993 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3/4.7.5.  "Standby  Nuclear 
Service  Water  Pond."  to  require  an 
average  wrater  temperature  of  less  than 
or  equal  to  82  degrees  F  at  an  elevation 
of  722  feet. 

Date  of  issuance:  April  5. 1993 

Effective  date:  April  5. 1993 

Amendment  Nos.:  136  and  118 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  26. 1990  (55  FR 
53069)  The  July  18,  1991.  March  3. 
1992.  and  January  21,  1993.  submittals 
provided  corrections  and  clarifying 
information  which  were  within  the 
iscope  of  the  initial  notice  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
pf  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  5, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
{Station),  North  CaroHna  28223 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One.  Unit 
No.  2,  Pope  County,  Arkansas 

Date  cf  application  for  amendment: 
fune  27, 1991,  as  supplemented  by  letter 
dated  April  29,  1992. 

Brief  description  of  amendment:  The 
amend—.er.t  revised  the  Technical 
Specificallcr.s  (TSs)  for  containment 
penetration  cvercurrent  protective 
devices.  The  changes  include  adding 
Ifour  devices  to  TS  Table  3.8-1.  adding 
a  new  surveillance  requirement  section 
numbered  4.8.2.5.a.2  for  the  480V  air 
frame  breakars,  renumbering  existing 
Surveillance  Requirement  4.8.2. 5.a.2  as 
4.8.2.5.a.3,  and  rewording  Surveillance 
Requirement  4.8.2. S.b  to  clarify  its 
Intent. 

Date  of  issuance:  April  16, 1993 

Effective  date:  30  days  fi^om  the  date 
pf  issuance 

Amendment  No.:  146 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  ofinitid  notice  in  Federal 
Register:  August  21. 1991  (56  FR 
41583).  The  additional  information 
contained  in  the  supplemental  letter 
dated  April  29. 1992.  withdrew  a 
portion  of  the  original  request  and  thus, 
is  within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
ho  significant  hazards  consideration 
determination. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  16. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location: Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One.  Unit  Nos.  1  and  2,  Pope  Counfy. 
Arkansas 

Date  of  amendment  request: 
November  10,  1992 

Brief  description  of  amendments:  The 
amendments  revised  the  description  of 
the  Plant  Safety  Committee  (PSC) 
composition,  revised  the  PSC 
responsibilities,  and  established  a 
technical  review  and  control  process  for 
the  review  of  most  procedures. 

Date  of  issuance:  April  21,  1993 

Effective  date:  30  days  from  the  date 
of  issuance 

Amendment  Nos.:  165  and  147 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  3. 1993  (58  FR  12259) 
The  Commission's  related  evaluaUon  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  21. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Georgia  Power  Company,  Oglethoqve 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  Qty  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366.  Edwin  L  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
February  26. 1991,  as  supplemented 
February  4  and  December  21,  1992,  and 
February  17. 1993 

Brief  description  of  amendments:  The 
amendments  incorporate  allowable  out- 
of-service  times  for  surveillance  and 
repair  with  extended  functional  test 
intervals  for  Emergency  Core  Cooling. 
Isolation  Actuation  Instrumentation. 
Reactor  Protection  System,  control  rod 
blocks.  Reactor  Core  Isolation  Cooling, 
and  selected  instrumentation. 

Dofe  o/;ssucnce;  April  30. 1993 

Effective  date:  No  later  than  60  days 
from  the  date  of  issuance 

Amendment  Nos.:  185  and  125 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  15. 1992  (57  FR  13131) 


The  December  21. 1992.  and  February 
17.  1993.  letters  provided  additional 
information  in  support  of  tlie 
amendments.  The  letters  did  not  change 
the  NRC  staffs  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  30. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley. 
Georgia  31513 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request: 
September  9. 1992 

Brief  description  of  amendment:  The 
proposed  changes  modify  the  Cooper 
Nuclear  Station  Technical 
Specifications  by  making  a  number  of 
administrative  changes  to  clarify  and 
improve  consistency,  and  correct  a 
variety  of  minor  errors. 

Date  of  issuance:  April  23. 1993 

Effective  date:  April  23, 1993 

Amendment  No.:  162 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23,  1992  (57  FR 
61114) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  23. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street.  Auburn.  Nebraska  68305. 

North  Atlantic  Energy  Service 
Corporation.  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
November  3. 1992,  as  supplemented  by 
letter  dated  February  26,  1993. 

Description  of  amendment  request: 
The  amendment  modifies  Technical 
Specification  (TS)  6.2.2  relating  to 
senior  reactor  operator  license  (SRC) 
requirements  for  the  Operations 
Memager.  Specifically,  the  amendment 
removes  the  requirement  that  the 
Operations  Manager  maintain  an  SRO 
license,  however,  the  Operations 
Manager  must  either  hold  or  have  held 
an  SRO  license  for  the  Seabrook  Station 
prior  to  appointment  to  the  position. 

Date  of  issuance:  April  26. 1993 

Effective  date:  April  26,  1993 

Amendment  No.:  2U 
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Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  December  23,  1992  (57  FR 
61119).  The  licensee's  letter  dated 
February  26,  1993,  provides  additional 
supporting  information;  the  information 
does  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  26, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
April  3, 1992,  as  supplemented  January 
12.  21  and  22,  1993. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  Surveillance 
Requirements  of  the  Stand-by  Liquid 
Control  System  to  substitute  the 
pertinent  requirements  from  the  draft 
improved  NRC  Standard  TS  provided  in 
NUREG-1433. 

Date  of  issuance:  April  20, 1993 

Effective  date:  April  20, 1993 

Amendment  Nos.  61  and  26 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  12. 1993  (58  FR 
12265) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  20. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353, 
LimerickGenerating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendments: 
January  8, 1993 

Brief  description  of  amendments:  The 
amendment  reduces  the  frequency  of 
Testing  of  certain  fire  detection 
instrumentation  as  per  the  requirements 
recommended  in  the  1990  Edition  of  the 
National  Fire  Protection  Association 
Standards. 

Date  of  issuance:  April  20, 1993 


Effective  date:  April  20,  1993 

Amendment  Nos.  60  and  25 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  February  17, 1993  (58  FR 
8777) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  20,  1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
October  9. 1992 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  incorporate  the 
following  changes: 

(1)  The  containment  fan  cooler  unit 
filtration  system  testing  frequency 
(specified  in  TS  Section  4.5.A.4)  was 
changed  to  accommodate  operation  on  a 
24-month  cycle. 

(2)  The  central  control  room  filtration 
system  testing  frequency  (specified  in 
TS  Section  4. 5. A. 5)  was  changed  to 
accommodate  operation  on  a  24-month 
cycle. 

(3)  The  containment  vent  isolation 
valve  mechanical  stop  verification 
frequency  (specified  in  TS  Section 

4. 13. A)  was  changed  to  accommodate 
operation  on  a  24-month  cycle. 

These  changes  followed  the  guidance 
provided  in  Generic  Letter  91-04. 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle."  as  applicable. 

Date  of  issuance:  April  21. 1993 

Effective  date:  April  21. 1993 

Amendment  No.:  131 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23. 1992  (57  FR 
61120) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  21, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 


Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
January  19,  1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS)  to  extend  the 
containment  hydrogen  recombiner 
refueling  surveillance  test  interval 
(specified  in  TS  Section  4. 5. 7. a. 2)  to 
accommodate  operation  on  a  24-month 
cycle.  This  change  followed  the 
guidance  provided  in  Generic  Letter  91- 
04,  "Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle." 

Date  of  issuance:  AdtH  16. 1993 

Effective  date:  April  16. 1993 

Amendment  No.:  130 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  17, 1993  (58  FR 
8779) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  16, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-311,  Salem  Nuclear 
Generating  Station,  Unit  No.  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
April  24,  1992,  and  supplemented  by 
letter  dated  February  2, 1993 

Brief  description  of  amendment:  The 
amendment  reduces  the  required 
minimum  safety  injection  flow  rates, 
increases  the  maximum  allowed 
emergency  core  cooling  system  (ECCS) 
pump  runout  flow  rates,  modifies  the 
acceptance  criteria  for  ECCS  pump 
performance,  and  updates  the  Bases 
section. 

Date  of  issuance:  AdtH  21,  1993 

Effective  date:  April  21,  1993 

Amendment  No.  118 

Facility  Operating  License  No.  DPR- 
75:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  2, 1992  (57  FR 
40219) 

The  Commission's  related  evaluation  . 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  21, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
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^Vest  Broadway,  Salem.  New  Jersey 
08079 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  application  for  amendment: 
October  15. 1990.  as  supplemented 
March  8. 1991.  November  30. 1992.  and 
April  5.  1993.  (Partial) 

Brief  description  of  amendment: 
Revised  Technical  Specification  (TS)  for 
leakage  rate  testing  requirements  on 
certain  containment  isolation  valves 
(CIVs)  found  in  TS  Table  3.6-1.  These 
changes  are  consistent  with  an  approved 
Inservice  Testing  (1ST)  Program  for 
Pumps  and  Valves,  1990-1999  Third  10- 
Year  interval.  The  remainder  of  the 
amendment  request  will  be  issued  as  a 
separate  document  at  a  later  date. 

Date  of  issuance:  April  20,  1993 

Effective  date:  April  20,  1993 

Amendment  No.:  52 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications  of  Facility  Operating 
License  DPR-18. 

Date  of  initial  notice  in  Federal 
Register  December  12. 1990  (55  FR 
51186) 

The  March  8. 1991.  November  30. 
1992.  and  April  5. 1993.  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  20. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester.  New  York 
^4610. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-260  and  50-296,  Browns  Ferry 
Nuclear  Plant,  Units  2  and  3,  Limestone 
County,  Alabama 

Date  of  application  for  amendments: 
August  25. 1992.  as  supplemented 
December  23.  1992  (TS  327). 

Brief  description  of  amendments:  The 
proposed  changes  are  administrative 
revisions  of  the  Browns  Ferry  Nuclear 
Plant.  Unit  2  and  3  Technical 
Specifications.  The  proposed  changes 
modify  tlie  indication  range  for  the  low 
range  drywell  pressure  indicator  and 
recorder,  and  correct  labeling  of  various 
recorders.  These  changes  address  some 
issues  identified  by  the  control  room 
design  review  at  the  Browns  Ferry 
Nuclear  Plant. 

Date  of  issuance:  April  22, 1993 

Effective  date:  April  22. 1993 


Amendment  Nos.:  211  -  Unit  2;  168  - 
Unit  3 

Facility  Operating  License  Nos.  DPR- 
52  and  DPR-68:  Amendments  revise  the 
TS. 

Date  of  initial  notice  in  Federal 
Register  October  28. 1992  (57  FR 
48828) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  22. 1993. 

No  significant  hazards  consideration 
comments  received;  None 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.Athens.  Alabama  35611 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  27. 1992;  supplemented  May  11, 
May  28.  September  8.  and  October  8. 
1992;  February  18  and  April  1, 1993  (TS 
92-01). 

Brief  description  of  amendments:  The 
amendments  incorporate  the  technical 
specification  changes  that  are  necessary 
for  expansion  of  the  spent  fuel  pool 
storage  capacity  to  2091  fuel  assembhes 
and  addition  of  a  fuel  rack  storage 
module  to  be  located  in  the  cask  loading 
area  of  the  cask  pit  to  accommodate  no 
more  than  225  additional  fuel 
assemblies.  The  new  racks  increase  the 
total  spent  fuel  storage  capacity  to  2316 
fuel  bundles  and  extend  the  projected 
storage  capacity  into  the  year  2005  or 
2006. 

Date  of  issuance:  April  28. 1993 

Effective  date:  April  28. 1993 

Amendment  Nos.:  Unit  1  - 167:  Unit 
2-157 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  June  24. 1992  (57  FR  28217) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  28. 1993. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga. 
Tennessee  37402 

The  Qeveland  Electric  Illuminating 
Company.  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
February  26, 1993 


Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  6.3.1  for  temporary  relief 
to  permit  a  specific  individual  to 
assume  the  active  duties  of  Manager. 
Perry  Operations  Section,  within  the 
Perry  Nuclear  Power  Plant  Department, 
without  currently  holding  a  Senior 
Reactor  Operator  (SRO)  license  for  the 
Perry  Nuclear  Power  Plant.  Unit  1.  The 
temporary  relief  has  been  approved  for 
a  limited  period  of  time  during  which 
the  SRO  Ucense  qualification 
requirement  will  be  met.  The  individual 
will  be  included  in  the  next  scheduled 
Senior  Reactor  Operator/Reactor 
Operator  Training  and  examination 
program  currently  scheduled  to  begin  in 
June  1994  and  will  sit  for  the  next  SRO 
license  examination  scheduled  for 
August  1995. 

Date  o/ issuance.  April  16. 1993 

Effective  date:  April  16. 1993 

Amendment  No.  47 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31. 1993  (58  FR  13511) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  16. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street.  Perry.  Ohio  44081. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1. 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
March  5. 1993 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Surveillance  Requirement 
4.7.8.d  to  allow  a  one-time  schedule 
extension  of  the  snubber  transient  event 
inspection. 

Date  of  issuance:  April  27. 1993 

Effective  date:  April  27. 1993 

Amendment  No.:  79 

Facility  Operating  License  No.  NPF- 
30:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25. 1993  (58  FR  16247) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  27. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton. 
Missouri  65251. 
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Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
October  26.  1992 

Brief  description  of  amendments: 
These  amendments,  which  are  in  partial 
response  to  your  application,  will 
increase  the  limit  for  the  intermediate 
range  high  flux  reactor  trip  setpoint  and 
establish  an  allowed  outage  time  for  the 
source  range  instruments  when  the 
reactor  power  is  below  a  specified  level. 

Date  of  issuance:  April  21.  1993 

Effective  date:  April  21, 
1993 Amendment  Nos.  176,  175 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23,  1992  (57  FR 
61122). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  21,  1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  Williamsburg, 
Virginia  23185 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station.  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
December  11, 1993 

Brief  description  of  amendments: 
These  amendments  eliminate  the  reactor 
coolant  system  loop  stop  valves 
interlocks  operability  requirement. 

Date  of  issuance:  April  22. 1993 

Effective  date:  April  22, 
1993Amendment  Nos.  177.  176 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  21, 1993  (58  FR  5436). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  22.  1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee 
NuclearPower  Plant.  Kewaunee  County, 

Wisconsin 

Date  of  application  for  amendment: 
August  31. 1992.  which  superseded  in 
toto  an  application  dated  November  20. 


1991.  and  in  part  an  application  dated 
June  28.  1991. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  Section  6.13.  "High 
Radiation  Area."  so  that  the 
specification  more  closely  resembles  the 
Westinghouse  Standard  Technical 
Specifications  (NUREG-0452).  In 
addition.  TS  6.4,  "Training."  and  TS 
6.5.  "Review  and  Audit."  were  revised 
to  account  for  recent  organization 
changes  at  Kewaunee.  Finally,  TS  6. 
"Administrative  Controls."  was  revised 
due  to  administrative  and  format 
changes. 

Date  of  issuance:  April  21, 1993 

Effective  date:  April  21.  1993 

Amendment  No.:  99 

Facility  Operating  License  No.  DPR- 
43.  Amendment  revised  the  Technical 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  October  28.  1992  (57  FR 
48832) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  21.  1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center.  2420  Nicolet 
Drive.  Green  Bay.  Wisconsin  54301. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent, 
Public  Announcement  or  Emergecny 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apphcation  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  wdth  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportimity  for  a 
Hearing. 


For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
com.munication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
'  opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendimnt 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
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under  the  special  drcumstancas 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facihty  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
thepartlcular  facility  Involved. 

The  Commission  (s  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  June 
11, 1993,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC 
20555  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  fileid  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safaty  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 


petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

Earties  to  the  proceeding,  subject  to  any 
mitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
bearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 


be  delivered  to  the  Commission's  PubUc 
Document  Room?  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Dated  at  RockviUe,  Maryland,  this  6th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Comminion 
lack  W.  Roe. 

Director,  Division  of  Reactor  Profects  •  WJ 
IV/V,  Office  of  Nuclear  Reactor  Regulation 
(Doc.  93-11081  Filed  5-11-93;  8:45  am] 
MUJNQ  COM  TItMI-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteaae  Na  34-32269;  IntwnrMtlonal  Seriea 
Releaae  No.  S44;  File  No.  8R-AMEX-03- 
141 

Self-Regulatory  Organization*;  HIing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  Relating  to 
a  Proposal  to  List  for  Trading  index 
Warrants  on  the  Amex  Hong  Kong 
Index 

May  5, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  noUce  is 
hereby  given  that  on  April  13. 1993,  the 
American  Stock  Exchange.  Inc 
("Amex"  or  "Exchange")  filed  %vith  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n.  and 
in  below,  which  Items  have  been 
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prepared  by  the  Amex.  *  The 
Comir.ission  is  publishiiTg  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  has  submitted  a  proposal 
to  list  for  trading  pursuant  to  section 
106  of  the  Amex  Company  Guide, 
warrants  based  on  the  Amex  Hong  Kong 
Index  ("Hong  Kong  Index"  or  "Index"), 
a  new  index  developed  by  the 
Exchange.  The  Index  is  comprised  of 
thirty  common  stocks  which  trade  on 
The  Stock  Exchange  of  Hong  Kong 
("HKSE").  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  inclucled  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  speciRed 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Under  Section  106  (Currency  and 
hidex  Warrants)  of  the  Amex  Company 
Guide,  the  Exchange  may  approve  for 
listing  warrants  based  on  established 
foreign  and  domestic  market  indices. 
Pursuant  to  Section  106,  the  Amex  is 


'  The  Amex  originally  'ubmilled  a  rule  change 
proposal  to  Ihe  Commission  regarding  the  listing 
and  trading  ol  Hong  Kong  Stock  Index  warrants  on 
March  30.  1993  (File  No.  SR-Ainex-93-t3),  Tbat 
filing  was  withdrawn  concurrently  with  the 
submission  of  the  present  filing.  File  No.  SR- 
Amex-93-14.  On  April  15,  1993.  th«  Amex 
am<mded  the  current  rule  proposal  to  require  that 
Exchange  member  firms  s«ll  Amex  Hong  Kong 
Stock  Index  warrants  only  to  Investors  whose 
accounts  have  been  approved  for  options  trading 
pursuant  to  Amex  Rule  921.  In  its  original  proposal 
(SR-Amex-95-14)  the  Amex  only  recommended 
that  Amex  memtMrs  sell  Hong  Kong  Stock  Index 
warrants  to  Investors  whose  accounts  have  been 
options  approved.  The  amendment  also  provides 
that  disc'euonary  orders  for  such  warrants  must  be 
approvod  and  mitialed  on  the  day  such  orders  are 
entered  by  a  Senior  Registered  Options  Principal  or 
Registered  Options  Principal  (".Amendment  No.  1"). 
See  Letter  from  Ellen  T  Kinder.  Special  Counsel, 
Derivative  Securities  Group.  Amax.  to  Richard 
Zack,  Branch  Chief.  Division  of  Market  Regulation. 
SEC  dated  Apr.l  15. 1993. 


currently  trading  warrants  based  on  the 
Nikkei  Stock  Average  (Securities 
Exchange  Act  Release  No.  27565, 
December  22.  1989),  the  FT-SE  Index 
(Securities  Exchange  Act  Release  No. 
27769,  March  6.  1990).  and  the  CAC-40 
Index  (Securities  Exchange  Act  Release 
No.  28544,  October  17,  1990). 

The  Exchange  is  now  proposing  to  list 
warranties  based  on  the  Index,  a  new 
market  capitalization  weighted  index 
which  has  been  designed  and  created  by 
the  Amex.  The  Index  is  compromised  of 
thirty  equity  securities  traded  on  the 
HKSE.  The  Index  level  was  set  at  a 
value  of  182.65  at  the  close  of  the  HKSE 
market  on  March  8, 1991.  The  market 
value  of  the  component  stocks  was 
HK$604. 61 0,834, 000  (equivalent  to 
approximately  US$77,390,187,000)  on 
that  date  and  the  divisor  used  to 
calculate  the  Index  was  3,310,215,352. 

A  listing  of  the  component  stocks 
comprising  the  Index  together  with  their 
respective  industry  groups  is  attached  to 
the  Amex  proposed  rule  filing  as  Exhibit 
A.^  Exhibit  A  also  shows  as  of  March  23, 
1993.  that  the  three  largest  stocks 
accounted  for  approximately  35.69%  of 
the  market  capitalization  of  the  Index, 
with  the  largest  being  HSBC  Holdings. 
Pic  (15.84%,  followed  by  the  Hong  Kong 
Telecommunications,  Ltd.  (10.44%)  and 
Hang  Seng  Bank  (9.41%). 

For  valuation  purposes,  one  Hong 
Kong  Index  unit  is  assigned  a  fixed 
value  of  one  U.S.  dollar.  At  the  close  of 
the  market  on  March  19, 1993,  the  Index 
level  was  309.01. 

The  securities  comprising  the  Index 
have  been  selected  on  the  basis  of  their 
market  weight,  trading  liquidity,  and 
representation  of  the  business  industries 
reflected  on  the  HKSE.  A  chart  showing 
price  movements  of  the  Index  from 
March  8,  1991  to  March  19, 1993  is 
attached  to  the  Amex  proposed  rule 
filing  as  Exhibit  B.^ 

The  Amex  has  established 
qualification  criteria  for  inclusion  of 
equity  securities  in  the  Index,  based  on 
the  following  standards: 

1.  Each  component  security  shall  be 
issued  by  a  Hong  Kong  issuer  and 
traded  on  the  HKSE. 

2.  The  minimum  market  value  in 
Hong  Kong  dollars  for  each  component 
security  during  the  twenty  business 
days  preceding  inclusion  in  the  index  as 
measured  by  the  total  number  of  shares 
outstanding  times  the  latest  price  per 
share  must  be  at  least  three  billion  Hong 
Kong  dollars  (approximately 
US$380,000,000). 


'  Exhitnt  A  is  available  at  the  Commission  and  at 
the  Amex.  See  sectioo  fV  below. 

^  Exhibit  B  is  available  at  the  Commission  and  at 
the  Amax.  See  section  IV  below. 


3.  The  per  share  price  for  each 
component  security  during  the 
preceding  twenty  business  days  before 
inclusion  in  the  Index  may  not  be  lower 
than  2.50  Hong  Kong  dollars 
(approximately  US$0.32). 

4.  All  securities  selected  for  inclusion 
in  the  Index  must  have  traded  an 
average  of  more  than  ten  million  shares 
per  month  over  the  previous  six  months. 
The  Exchange  will  monitor  the  trading 
of  all  component  securities  and,  if  it 
determines  that  any  component  security 
fails  to  iiieet  this  liquidity  threshold, 
consideration  will  be  given  to 
substituting  another  security  with 
greater  liquidity,  consistent  with 
maintaining  a  balanced  industry 
representation. 

Observing  that  the  above  stated 
component  security  minimum  price 
criteria  is  lower  in  comparison  to  the 
minimum  price  criteria  generally 
utilized  for  component  securities  on 
existing  U.S.  exchange  traded  domestic 
index  options  products,  the  Amex  notes 
that  prices  of  individual  stocks  traded 
on  the  HKSE  tend  to  be  much  lower 
than  for  stocks  of  similar  capitalization 
traded  In  the  U.S.  markets. 

At  the  close  of  the  market  on  Tuesday 
March  23, 1993,  the  average  closing 
price  of  the  component  stocks  of  the 
Index  was  HK$19.39  {US$2.51),  with 
the  highest  priced  stock  closing  at 
HK$66.00  (US$8.54)  and  lowest  priced 
stock  closing  at  HK$3.20  (US$0.41).  Of 
the  thirty  stocks  to  be  included  in  the 
Index,  seven  closed  at  prices  lower  than 
HK$7.50,  or  approximately  US$1.00. 

Since  the  HKSE  does  not  operate  in 
an  overlapping  time  zone  with  trading 
on  the  Amex,  the  Amex  will  calculate 
the  Index  once  each  day  based  on 
previously  reported  closing  prices  on 
the  HKSE.  The  Amex  will  administer 
the  Index,  making  such  adjustments  to 
the  divisor  as  may  be  necessary  in  light 
of  stock  splits,  stock  replacements,  or 
other  corporate  actions  which  would 
otherwise  cause  a  break  in  continuity  in 
the  Index  value.  The  Index  value  will  be 
published  through  the  Exchange's 
market  data  system  and  made  available 
to  established  vendors. 

As  of  March  23. 1993,  the  total 
capitalization  of  the  Hong  Kong  Index 
component  stocks  was  US$134.7 
billion.* 

Warrant  issues  on  the  Index  will 
conform  to  the  listing  guidelines  under 
Section  106  of  the  Amex  Company 
Guide,  which  provides  that: 

(1)  The  issuer  shall  have  assets  In 
excess  of  US$100,000,000  and  otherwise 
substantially  exceed  the  size  and 


*The  Hong  Kong  dollar  exchange  rale  on  March 
23,  1993  was  S0.129 
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earnings  requirements  in  section  101(a) 
of  the  Amex  Company  Guide; 

(2)  The  term  of  the  warrants  shall  be 
for  a  period  ranging  from  one  to  five 
years  from  date  of  issuance;  and 

(3)  The  minimum  public  distribution 
of  such  issues  shall  be  1.000,000 
warrants,  together  with  a  minimum  of 
400  public  holders,  and  a  minimum 
aggregate  market  value  of  US$4,000,000. 

Hong  Kong  Index  warrants  will  be 
direct  obligations  of  their  issuer  subject 
to  cash  settlement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
[i.e..  American-style)  or  exercisable  only 
on  their  expiration  date  (i.e.,  European- 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Hong  Kong  Index  has  declined 
below  a  prestated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Hong  Kong  Index  has  increased 
above  the  pre-stated  cash  settlement 
value.  If  "out-of-the-money"  at  the  time 
of  expiration,  the  warrants  would  expire 
worthless. 

The  Amex  has  adopted  suitabihty 
standards  applicable  to 
rt'cnmrnendations  to  customers  of  index 
warrants  and  transactions  in  customer 
accounts.  Specifically,  the  Amex  will 
require  that  Amex  member  firms  can 
only  sell  Hong  Kong  Index  warrants  to 
investors  whose  accounts  have  been 
approved  for  options  trading  pursuant 
to  Amex  Rule  921.  Additionally,  the 
Amex  requires,  pursuant  to  Amex  Rule 
421.  Commentary  .02.  that  a  Senior 
Registered  Options  Principal  or  a 
Registered  Options  Principal  approve 
find  initial  a  discretionary  order  in 
index  warrants  on  the  day  such  order  is 
entered.  Moreover,  the  Amex.  prior  to 
the  commencement  of  trading,  will 
distribute  a  circular  to  its  membership 
calling  attention  to  specific  risks 
associated  with  Hong  Kong  Index 
warrants. 

In  its  approval  order  for  index 
warrants  (Release  No.  34-26152. 
October  3. 1988),  the  Commission  noted 
that,  in  connection  with  trading  of  index 
warrants  based  on  a  foreign  index,  there 
should  be  adequate  surveillance  sharing 
agreements  with  respect  to  the 
component  stocks  of  the  underlying 
index.  In  this  regard,  the  Amex  has  in 
place  a  surveillance  sharing  agreement 
v%-ith  the  HKSE,  which  the  Amex 
believes  is  sufficient  to  enable  it  to 
fulfill  its  regulatory  responsibilities 
regarding  the  surveillance  of  trading  In 
securities  related  to  the  Index.  In  this 


respect,  the  agreement,  among  other 
things,  provides  for  the  sharing  of  time 
and  sales  information,  clearing  data,  and 
the  identity  of  persons  who  bought  or 
sold  securities. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  soHcited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  resources  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-93-14  and  should  be 
submitted  by  June  2,  1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc  93-11221  Filed  5-11-93;  845  ami 
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[Rel«a»e  No.  34-32276;  RIe  No.  SR-AMEX- 
93-08] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc.; 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Morgan  Stanley 
Cyclical  and  Consumer  Indexes 

May  6. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  8, 1993,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  pubhshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  trade 
standardized  index  options  on  the 
Morgan  Stanley  Cyclical  Index  and  the 
Morgan  Stanley  Consumer  Index 
("Indexes")  developed  by  Morgan 
Stanley  &  Co.,  Inc.  ("Morgan  Stanley"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  Amex.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  Included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


•  17  CFR  200.3O-3(aMl2)  (1993). 
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comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  proposing  to  trade 
standardized  index  options  on  the 
Morgan  Stanley  Consumer  Index 
("Consumer  Index")  and  the  Morgan 
Stanley  Cyclical  Index  ("Cyclical 
Index").  Developed  by  Morgan  Stanley, 
both  Indexes  represent  diversified 
portfolios  of  thirty  U.S.  blue  chip 
common  stocks  and  are  designed  to 
track  the  broad  U.S.  market  in  different 
ways  as  described  below. 

The  Cyclical  Index.  The  Cyclical 
Index  is  designed  to  measure  the 
performance  of  stocks  in  industries  that 
are  highly  sensitive  to  movements  in  the 
economic  business  cycle.  As  the  U.S. 
economy  strengthens  out  of  recession, 
consumer  and  business  purchases  of 
goods  and  services  offered  by  cyclical 
companies  tend  to  grow  substantially. 
Consequently,  during  expansions, 
cyclical  stocks  tend  to  grow 
substantially.  Consequently,  during 
expansions,  cyclical  stocks  tend  to 
outperform  the  overall  market. 
Conversely,  as  the  economy  weakens 
into  recession,  consumer- and  business 
demand  slackens  for  the  goods  and 
services  produced  by  cyclical 
companies,  and  consequently  cyclical 
stocks  tend  to  under  perform  the  overall 
economy  during  such  times.  Twenty- 
five  separate  industries  are  represented 
in  the  Cyclical  Index  and  include  such 
major  industries  as:  autos.  metals, 
papers,  machinery,  chemicals,  and 
transportation. 

The  Consumer  Index.  In  contrast  to 
the  Cyclical  Index,  the  Consumer  Index 
is  designed  to  track  the  performance  of 
consumer-oriented,  stable,  "defensive" 
industries.  The  Consumer  Index  is 
composed  of  companies  whose  products 
and  services  enjoy  relatively  stable 
consumer  and  business  demand  over 
the  economic  business  cycles.  Stocks  in 
the  Consumer  Index  are  drawn  from 
twenty  different  industry  groups  and 
include  such  major  industries  as: 
beverages,  foods,  health  care,  tobaccos, 
and  personal  computer  products. 

Index  Calculation.  The  Amex  will 
calculate  the  index  values  of  both  the 
Cyclical  and  Consumer  Indexes.  In 


performing  this  function,  the  Amex  will 
disseminate  over  Network  B  to  market- 
data  vendors  the  values  of  the  Indexes 
based  on  the  most  recently  reported 
prices  of  the  component  stocks  in  the 
Indexes  at  15  second  intervals  during 
regular  Amex  trading  hours.  The 
Indexes  are  calculated  using  an  "equal- 
dollar  weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  are  represented  in 
approximately  equal  dollar  amounts  in 
each  Index  at  the  time  of  annual 
rebalancing.* 

The  following  is  a  description  of  how 
the  "equal-dollar  weighting"  calculation 
method  works.  As  of  the  market  close 
on  December  31. 1991.  portfohos  of 
Cyclical  and  Consumer  Index  stocks 
were  established  representing 
investments  of  $333,333  in  the  stocks 
(to  the  nearest  whole  share)  of  each  of 
the  companies  in  each  index.  The  value 
of  each  Index  equals  the  current  market 
value  (j.e.,  based  on  U.S.  primary 
market  prices)  of  the  sum  of  the 
assigned  number  of  shares  of  each  of  the 
stocks  in  the  Index  portfolios  divided  by 
the  Index  divisor.  Both  the  Cyclical  and 
Consumer  Index  divisors  were  initially 
calculated  to  yield  benchmark  values  of 
200.00  on  December  31, 1991.  Each  year 
thereafter,  following  the  close  of  trading 
on  the  third  Friday  of  December,  each 
Index  portfolio  wrill  be  adjusted  by 
changing  the  nimiber  of  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  "equal"  dollar 
amounts.  If  necessary,  a  divisor 
adjustment  will  be  made  to  ensure 
continuity  of  the  Indexes'  values.  The 
newly  adjusted  portfoHos  then  become 
the  basis  for  each  Index's  value  on  the 
first  trading  day  following  the  yearly 
adjustment. 

The  number  of  shares  of  component 
stocks  in  each  Index's  portfolio  will 
remain  fixed  between  annual  reviews 
except  in  the  event  of  certain  types  of 
corporate  actions  such  as  the  payment 
of  an  extraordinary  cash  dividend,  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks,  or  a  merger, 
consolidation,  dissolution  or  liquidation 
of  an  issuer  of  a  component  stock,  in 
which  case  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 


'  S«e  Securities  Exchange  Act  Release  No.  31245 
(September  28.  1992).  57  FR  45844  (approval  of 
"equal-dollar  weighting"  methodology  for 
Biotechnology  Index  options). 


immediately  prior  to  the  corporate 
action. 

In  the  event  of  a  stock  replacement  in 
either  of  the  Indexes,  the  average  dollar 
value  of  the  remaining  portfolio 
components  will  be  calculated  and  that 
amount  invested  in  the  stock  of  a  new 
component,  to  the  nearest  whole  share. 
In  both  of  the  above  cases,  the  divisors 
will  be  adjusted,  if  necessary,  to  ensure 
Index  continuity. 

Index  Maintenance.  As  the  proprietor 
of  the  Indexes,  Morgan  Stanley  will 
determine  if  and  when  stock 
replacements  are  necessary  in  either  or 
both  Indexes,  and  will  advise  the 
Exchange  on  the  handling  of  unusual 
corporate  actions  which  may  arise  from 
time  to  time.  Routine  corporate  actions 
(e.g.,  stock  splits,  routine  spinoffs,  etc.) 
which  require  straightforward  index 
divisor  adjustments  will  be  handled  by 
Exchange  staff  without  consultation 
with  Morgan  Stanley.  All  stock 
replacements  and  unusual  divisor 
adjustments  caused  by  non-routine 
spinoffs,  extraordinary  dividends,  etc., 
will  be  made  by  Exchange  staff  in 
consultation  with  Morgan  Stanley.  All 
stock  replacements  and  the  intended 
index  handling  of  non-routine  corporate 
actions  will  be  announced  at  least  ten 
business  days  in  advance  of  such 
effective  change,  whenever  practicable. 
As  with  all  options  currently  trading  on 
the  Amex,  the  Exchange  will  make  this 
information  available  to  the  public 
through  dissemination  of  an  information 
circular. 

Eligibility  Standards  for  Index 
Components.  Morgan  Stanley  intends  to 
adhere  to  Amex  Rule  901C,  which 
specifies  criteria  for  inclusion  of  stocks 
in  an  index  on  which  options  will  be 
traded  on  the  Exchange.  In  choosing 
among  stocks  that  meet  the  minimum 
criteria  set  forth  in  Rule  901C,  Morgan 
Stanley  will  focus  only  on  stocks  that 
are  traded  on  either  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  Amex  (subject 
to  the  limitations  of  Rule  901C)  or  the 
National  Market  System  ("NMS")  tier  of 
the  National  Association  of  Securities 
Dealers  Automated  Quotation 
("NASDAQ")  system.  In  addition, 
Morgan  Stanley  intends  to  consider  only 
those  stocks  that:  (1)  Have  a  minimum 
market  value  (in  U.S.  dollars)  of  at  least 
$75  million,  and  (2)  have  an  average 
monthly  trading  volume  in  U.S.  markets 
over  the  previous  six  month  period  of 
not  less  than  500,000  shares.  Although 
the  stocks  currently  selected  for 
inclusion  in  each  of  the  Indexes  meet  or 
surpass  the  above  additional  criteria, 
Morgan  Stanley  intends  the  above 
criteria  to  be  used  as  guidelines  only 
and  reserves  the  right  to  include  stocks 
in  the  Index  that  may  not  meet  these 
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sidelines,  but  do  meet  the  criteria  of 
Rule  901C. 

i    Options  on  the  Indexes — Expiration 
and  Settlement.  The  proposed  options 
on  the  Cyclical  and  Consumer  Indexes 
lire  European-style  [i.e.,  exercises  are 
permitted  at  expiration  only)  and  cash 
settled.  The  Exchange's  standard  option 
trading  hours  from  9:30  a.m.  to  4:15 
p.m.  (New  York  time)  will  apply.  These 
options  will  expire  on  the  Saturday 
("Expiration  Saturday")  following  the 
third  Friday  ("Expiration  Friday")  of  the 
expiration  month.  The  last  trading  day 
in  an  expiring  series  will  normally  be 
the  second  to  last  business  day 
preceding  Expiration  Saturday 
(normally  a  Thursday),  with  trading  to 
cease  at  the  close  of  business  on  such 
day. 

The  Index  value  for  purposes  of 
settling  the  Cyclical  Index  option  or 
Consumer  Index  option  will  be 
calculated  based  upon  the  opening 
prices  of  the  component  securities 
pursuant  to  the  normal  opening 
procedures  of  the  primary  exchange 
where  the  securities  are  traded  on 
Expiration  Friday.  In  the  case  of 
securities  traded  through  the  NASDAQ 
system,  the  first  reported  sale  price  will 
be  used.  As  trading  begins  in  each  of  the 
Index's  component  securities,  its 
opening  sale  price  is  captured  for  use  in 
the  calculation.  Once  all  of  the 
component  stocks  have  opened,  the 
Index  settlement  value  is  then 
determined.  If  any  of  the  component 
stocks  do  not  open  for  trading  on  the 
last  trading  day  before  expiration,  then 
the  prior  day's  last  sale  price- is  used  in 
the  calucation. 

Amex  Rules  Applicable  to  Stock 
Index  Options.  Amex  Rules  900C 
through  980C  will  apply  to  the  trading 
of  option  contracts  based  on  both  the 
Cyclical  and  Consumer  Indexes.  These 
Rules  cover  issues  such  as  surveillance, 
exercise  prices,  and  position  limits. 
Surveillance  procedures  currently  used 
to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
these  Indexes  which  are  deemed  to  be 
broad  market  stock  index  groups  under 
Rule  900C{b)(l).  Under  Rule  903C,  the 
Exchange  intends  to  list  up  to  three  near 
calendar  months  and  two  additional 
calendar  months  in  three  month 
intervals  in  the  December  cycle. 
Further,  the  Exchange  would  like  the 
flexibility  to  introduce  2V2  point  strike 
price  intervals  for  certain  near-the- 
xnoney  series  (within  10  points  above  or 
below  the  current  index  value).  For  both 
Indexps,  position  limits  which  are 
governed  by  Rule  904C(b)  will  be  set  at 
no  more  than  25,000  contracts  on  the 
same  side  of  the  market  with  no  more 


than  15,000  of  such  contracts  in  series 
with  the  nearest  e.xpiration  month. 

Lastly,  pursuant  to  Amex  Rule 
903C(a)(iii).  the  Exchange  may  list 
option  series  on  the  Indexes  having  up 
to  thirty-six  months  to  expiration. 
However,  in  lieu  of  long-term  options 
on  the  full  value  of  the  Indexes,  the 
Exchange  may  choose  to  list  long-term, 
reduced  value  put  and  call  options 
(known  as  LEAPS)  on  the  Indexes. 
Cyclical  and  Consumer  Index  LEAPS 
would  trade  independent  of  and  in 
addition  to  regular  options  on  the 
Indexes  and  would  be  subject  to  the 
same  rules  which  govern  the  trading  of 
all  Exchange  index  options,  including 
sales  practices  rules,  margin 
requirements,  and  floor  trading 
procedures.  Position  limits  for  LEAPS 
would  be  equivalent  to  the  position 
limits  for  regular  options  on  the  Indexes 
and  would  be  aggregated  with  such 
options. 

(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.  in  general,  and 
section  6(b)(5),  in  particular,  in  that  It  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  an 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received.  ^ 

III.  Date  of  EfiBectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents  the  Commission 
will: 

(a)  By  order  approve  suqh  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  June  2. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-11214  Filed  5-11-93:  8:45  am] 

BILUNG  CODE  t010-01-M 


[ReiMM  Na  34-32252;  File  No.  600-23]. 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of  an 
Amended  Application  for  Full  Clearing 
Agency  Registration  and  a  Request  for 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

April  30, 1993. 

Notice  is  hereby  given  that  on 
February  5, 1993.  pursuant  to  Sections 
17A  and  19(a)  of  the  Securities 
Exchange  Act  of  1934  ("Act").*  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  requested  that 
the  Securities  and  Exchange 
Commission  ("Commission")  grant 
GSCC  full  registration  as  a  clearing 
agency,  or.  in  the  alternative,  extend 
GSCC's  temporary  registration  as  a 
clearing  agency  until  such  time  as  the 
Commission  is  able  to  grant  GSCC 


>CFR  200.30(aKl2)  (1992). 

'  IS  U  S.C  78<i-l  and  78«(a)  (IdM). 
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permanent  registration.^  On  March  1, 
1993,  GSCC  filed  with  the  Commission 
an  amended  form  CA-1. 

On  May  24, 1988.  the  Commission 
granted  the  application  of  GSCC  for 
registration  as  a  clearing  agency, 
pursuant  to  sections  17A  and  19(a)  of 
the  Act,  and  Rule  17Ab2-l  thereunder,^ 
for  a  period  of  three  years.*  On  May  24. 
1991,  the  Commission  extended  GSCC's 
registration  until  May  31. 1993.'  GSCC 
provides  clearance  and  settlement 
services  for  members  in  processing 
transactions  in  government  securities. 
GSCC  offers  its  members  services  for 
next-day  settling  trades,  the  multilateral 
netting  of  trades,  the  novation  of  netted 
trades,  and  daily  marking-to-the- 
market.^  In  connection  with  GSCC's 
clearance  and  settlement  services  GSCC 
provides  a  centralized  loss  allocation 
procedure  and  maintains  margin  to 
offset  netting  and  settlement  risks.  ^ 

At  the  time  of  GSCC's  initial 
registration,  the  Commission  granted 
GSCC  exemptions  from  compliance 
with  the  participation  standards  in 
sections  17A(b)(3)(B)  and  17A(b)(4)(B) 
and  the  fair  representation  requirements 
in  section  17A(b)(3)(C)  of  the  Act.* 
GSCC  has  requested  that  the 


'  Letter  from  Charles  A.  Moran.  President.  GSCC, 
to  Brandon  Becker.  Deputy  Director,  Division  of 
Market  Regulation.  Commission,  dated  February  5, 
1993 

^  17  CFR  240.17Ab2-l  (19«8). 

*  Securities  Exchange  Act  Release  No.  2S740  (May 
24.  198a).  S3  FR  19639. 

» Securities  Exchange  Act  Release  No.  29067 
(April  11.  1991).  56  FR  15652. 

'  The  Commission  recently  approved,  on  a 
temporary  basis,  proposed  rule  changes  that  expand 
GSCC's  services.  Securities  Exchange  Act  Release 
No.  32208  (April  1.  1993).  58  FR  18289  (approving 
for  ninety  days:  File  No.  SR-GSCC-92-15  (the 
netting  of  zero  coupon  government  securities);  File 
No  SR-CSCC-92-16  (the  netting  of  forward- 
settling  trades);  and  file  No.  SR-GSCC-92-17 
(modifications  to  the  clearing  fund  formula]). 

'The  Commission  is  reviewing  a  proposed  rule 
change  that  will  have  a  substantial  impact  on 
GSCC's  risk  reduction  program  including  various 
aspects  of  GSCCs  clearing  fund  and  forward  mark 
allocation  payments.  Securities  Exchange  Act 
Release  No.  30I3S  (December  31.  1991).  57  FR  942 
[File  No.  SR-GSCC-91-041  (notice  of  filing  of  the 
proposed  rule  change). 

•The  Ck)mmission  determined  that  GSCC's  rules 
did  not  enumerate  the  statutory  categories  of 
membership  as  required  by  section  l7A(b)(3)(B)  and 
the  financial  standards  for  applicants  and  members 
as  contemplated  by  section  17A(bM4)(B)  of  the  Act. 
In  addition,  the  Commission  determined  that  while 
the  composition  of  GSCC's  Board  of  Directors 
reasonably  reflected  GSCC's  anticipated  initial 
membership,  it  would  be  appropriate  to  reevaluate 
whether  GSCC's  process  for  selecting  its  Board  of 
Directors  complied  with  the  fair  representation 
requirements  in  section  17A(b)(3)(C)  of  the  Act 
before  granting  full  registration  as  a  clearing  agency. 
Securities  Exchange  Act  Release  No.  25740,  note  4 
supro.  On  February  24.  1993.  GSCC  filed  with  the 
Commission  a  proposed  rule  change  that  would 
establish  new  membership  categories  in  GSCCs 
netUng  system  and  establish  financial  standards  for 
those  applicants  and  members. 


Commission  remove  GSCC's  exemption 
from  the  participation  standards  in 
sections  17A(b)(3)(B)  and  17A(b)(4)(B) 
of  the  Act.*  The  Commission  is 
reviewing  GSCC's  request  to  remove 
that  exemption. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application  within  twenty  one  days  of 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Such  written  data, 
views  and  arguments  will  be  considered 
by  the  Commission  in  granting 
registration  or  instituting  proceedings  to 
determine  whether  registration  should 
be  denied  in  accordance  with  section 
19(a)(1)  of  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  600-23.  Copies  of  the  application 
for  registration  and  all  written 
comments  will  be  available  for 
inspection  at  the  Commission's  Public 
Reference  Section.  450  Fifth  Street, 
NW..  Washington.  DC  20549. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

lonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-11224  Filed  5-11-93,  8:45  am) 

BHJJNG  CODE  WIO-OI-H 


[Release  No.  34-32263;  File  No.  SR-OGOC- 
93-01) 

Self-Regulatory  Organizations;  Delta 
Government  Options  Coip.;  Filing  of 
Proposed  Rule  Change  Relating  to 
Procedures  for  the  Definition  of 
Exercise  Price 

May  4,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  6, 1993,  Delta  Government 
Options  Corp.  ("DGOC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DGOC-93-01)  as 
described  in  Items  1, 11,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  DGOC,  a  self-regulatory 
organization  ("SRO").  On  April  12, 
1993,  DGOC  filed  an  amendment  to  the 


•Letter  from  Charles  A.  Moran.  President.  GSCC, 
to  Brandon  Becker,  Associate  Director,  Division  of 
Market  Regulation,  Commission,  dated  March  15. 
1991. 

'o  17  CFR  200.3a-3(aXl2). 

'  15  U.S.C.  78s(bKl)  (1988). 


proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  SRC's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
DGOC's  definition  of  Exercise  Price  to 
provide  that  each  Exercise  Price  shall  be 
stated  in  whole  numbers  and  sixty- 
fourths  or  in  the  gradations  or  in  such 
other  manner  that  will  conform  with  the 
then  current  practice  for  the  expression 
of  prices  of  Treasury  Bills,  Notes,  or 
Bonds  among  primary  dealers  of  U.S. 
Government  Securities. 

II.  SRC's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission, 
DGOC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DGOC  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  SRO's  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  respond  to  Participants' 
requests  for  finer  gradations  in  Exercise 
Prices  especially  with  respect  to  options 
that  expire  shortly  and/or  that  have 
underlying  securities  with  short  term  to 
maturity.  The  proposal  will  authorize 
DGOC  to  clear  options  with  Exercise 
Prices  stated  in  gradations  of  sixty- 
fourths  of  a  dollar  in  place  of  the  current 
exercise  price  gradations  of  sixteenths  of 
a  dollar.  DGOC  states  that  more  precise 
Exercise  Prices  will  afford  its 
Participants  greater  flexibility  and'will 
enable  its  Participants  to  engage  in  more 
trading  especially  during  periods  of  low 
volatility  where  small  incremental 
changes  in  options  pricing  become  a 
more  significant  component  of  the 
decision  to  buy  or  sell  an  option. 

In  particular,  the  proposed 
amendment  to  the  definition  of  Exercise 
Price  will  afford  DGOC  Participants 
additional  flexibility  in  choosing 
Exercise  Prices  that  will  match  more 
precisely  their  overall  U.S.  Treasury 
securities  portfolios.  The  proposal  will 
enable  Participants  to  submit  for 
processing  at  DGOC  trades  in  over-the- 


'  Letter  from  David  J.  Maloy.  President.  DGOC.  \o 
Jerry  W.  Carpenter,  Branch  Qiief,  Division  of 
Market  Regulation.  Commission  (April  6. 1993). 
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counter  options  on  U.S.  Treasury 
securities  that  currently  cannot  be 
submitted  because  the  stated  Exercise 
Prices  are  not  available  through  DGOC. 
Therefore,  DGOC  states  that  the 
proposal  will  allow  for  the  automated 
clearance  and  settlement  of  securities 
transactions  within  the  DGOC  system 
that  otherwise  would  have  to  be  cleared 
through  a  decentralized,  inefficient,  and 
labor-intensive  process  outside  the 
DGOC  system. 

DGOC  also  is  amending  the  definition 
of  Exercise  Price  to  give  itself  the  ability 
to  process  options  with  exercise  prices 
not  only  stated  in  sixty-fourths  but  also 
in  other  gradations  or  in  such  other 
manner  that  will  conform  with  the  then 
current  practice  for  the  expression  of 
prices  of  Treasury  Bills.  Notes,  or  Bonds 
among  primary  dealers  of  U.S. 
Government  Securities.  This  will  enable 
DGOC  to  provide  uninterrupted  clearing 
and  settlement  services  for  its 
Participants  should  there  be  a  change  in 
the  manner  in  which  prices  of  Treasury 
Securities  are  expressed  in  the  U.S. 
(iovernment  Securities  market. 

DGOC  believes  that  the  proposed  rule 
change  is  consistent  with  the  Act. 
particularly  sectjon  17A  of  the  Act.^  and 
the  rules  and  regulations  thereunder 
applicable  to  DGOC  because  it  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

B.  SRO's  Statement  on  Burden  on 
Competition 

DGOC  believes  that  the  proposed  rule 
change  will  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  SRO's  Statement  on  Comments  on 
the  Proposed  Rule  Change  Received 
From  Members,  Participants,  or  Others 

DGOC  has  not  solicited  or  received 
any  comments  with  respect  to  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  SRO  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DGOC.  All  submissions  should 
refer  to  File  No.  SR-DGOC-93-01  and 
should  be  submitted  by  June  2.  1993. 

'For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-11220  Filed  5-11-93;  8:45  am] 

WLUNG  CODE  t010-01-M 


[Release  No.  34-32268;  File  No.  SR- 
MSE-93-07] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Midwest 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  Its  Memt}ership  Dues 
and  Fees. 

Mays.  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  29,  1993. 
the  Midwest  Stock  Exchange,  Inc. 
("MSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self- regulatory  organization.  On 
April  16,  1993.  the  MSE  submitted  to 
the  Commission  Amendment  No.  1  to 


the  proposed  rule  change.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  amend  Section 
(c).  Transaction  Fee  Schedule,  of  the 
Exchange's  Membership  Dues  and  Fees 
by  differentiating  between  round  lot 
agency  market  orders  and  round  lot 
agency  limit  orders  electronically 
submitted  to  the  Exchange  floor,  and. 
amending  the  monthly  share  volume  ^ 
discounts  and  making  them  applicable 
to  net  billable  shares  *  rather  than  gross 
shares;  discontinuing  the  current  round 
lot  volume  discount  and  annualized 
volume  discount;  and,  changing  the 
monthly  share  volume  discount  for  floor 
brokerage  operations.  The  changes  to 
the  Transaction  Fee  Schedule  are  set 
forth  in  Exhibit  A  to  File  No.  SR-MSE- 
93-07. 

MAX  system  *  credits  will  apply  to  all 
MAX  system  orders  executed  on  the 
MSE  regardless  of  the  source  of  the 
contra  side  of  the  transaction.  As  such, 
and  by  way  of  example,  if  a  firm  sends 
a  MAX  order  to  the  MSE  floor  and  that 
order  is  executed  against  any  other 
order,  including  an  order  sent  to  an 
MSE  specialist  over  the  Intermarket 
Trading  System  ("ITS"),  the  executed 
MAX  order  will  receive  the  appropriate 
MAX  credit.  That  order  will  also  be 
charged  the  appropriate  MSE 
transaction  fee  by  virtue  of  the  fact  that 
the  order  was  executed  on  the  MSE.'  An 
order  sent  out  over  the  ITS  from  the 
MSE  is  an  ITS  order  and,  therefore,  no 
MAX  system  credits  can  apply. 


'  15  U.S.C.  78q-l  (1988). 


♦  17  CFR  200.30-3(«M12)  (1991). 


'  See  letter  from  Daniel  J.  Liberti.  Associate 
Counsel.  MSE.  to  Diana  Luka-Hopson,  Branch 
Chief.  Comihission,  dated  April  IS,  1993. 
Amendment  No.  1  clarified  the  application  of  the 
amendments  made  to  the  MSE's  transaction  fee 
schedule. 

'  Monthly  share  volume  Is  the  gross  number  of 
shares  traded. 

'  Net  billable  share  volume  is  the  gross  number 
of  shares  traded  reduced  by  the  number  of  shares 
not  subject  to  the  MSE  fee. 

'The  MSE's  MAX  System  (Midwest  Automated 
Execution  System)  provides  an  automated  order 
routing  and  execution  mechanism  for  market  and 
limit  orders 

•  TL '  ITS  and  the  M.\X  system  are  separate 
facilities.  While  order  sending  firms  can  be  linked 
to  the  MAX  system,  they  do  not  have  a  linkage  to 
the  ITS  and.  therefore,  cannot  utilize  ITS  except 
through  a  floor  member  intormediary.  As  such, 
orders  received  on  the  MSE  from  member  firms, 
ev^n  if  received  through  the  MAX  system,  and 
subsequently  sent  out  over  the  ITS  will  not  receive 
any  MAX  credit  The  MAX  cndU  it  applicable  to 
orders  sent  over  the  MAX  system,  accspted  by  the 
MSE  specialist,  and  executed  on  the  MSE.  Firms 
that  utilize  only  the  order  routing  capabilititM  of  the 
MAX  system  do  not  qualify  for  the  MAX  system 
credit. 
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However,  the  order  will  be  charged 
appropriate  Exchange  transaction  fees. 

The  MSE  is  also  amending  the 
applicable  schedule  of  discounts  to  be 
applied  against  a  firm's  net  transaction 
fees.  The  discounts  will  be  applied 
according  to  the  level  of  a  firm's 
monthly  billable  share  volume.  Billable 
voliune  is  that  volume  of  shares 
executed  on  the  MSE  for  which 
transaction  fees  are  charged.  Because 
the  MSE  currently  waives  transaction 
fees  for  Tape  B  eligible  issues."  none  of 
a  firm's  Amex  order  flow  will  be 
considered  when  computing  monthly 
volume  for  this  discount.  Additionally, 
the  MSE  charges  a  maximum  fee  of  $100 
per  trade.  As  such,  a  firm  submitting 
orders  in  excess  of  22,000  shares  will 
not  be  charged  anything  for  the 
incremental  share  portion  of  the  order. 
Therefore,  the  incremental  shares  over 
22,000  are  not  billable  and  will  not  be 
considered  when  computing  the 
monthly  volume  for  this  discount. 

Finally,  the  MSE  is  amending  the 
discount  available  to  floor  broker 
operations  which  will  be  applied  to  a 
floor  brokerage  firm's  net  transaction 
fees  after  the  application  of  other 
monthly  discount  credits.  However, 
unlike  the  monthly  volume  discount 
available  to  a  firm  based  on  billable 
share  volume,  the  floor  broker  discount 
will  consider  all  shares  for  which  the 
floor  broker  acts  as  intermediary.' 


•American  Stock  Exchange  ("Amex")  listed 
issues  and  MSE  exclusive  Issues  are  reported  to  the 
B  Tape. 

'  For  example,  Firm  A  executes  trades  in  Its  own 
account  for  the  month  of  April  as  follows: 

a.  10.000  orders;  2.000  shares  each  order;  NYSE 
issues 

b.  100  orders;  25.000  shares  each  order;  NYSE 
issues 

c.  5.000  orders;  1.000  shares  each  order;  Amex 
issues 

a.  10  orders;  30.000  shares  each  order  Amax 
Issues 

This  will  result  in  the  Brm  having  22.200.000 
billable  shares  (10.000x2.000;  100x22.000;  no 
billable  shares  for  Amex  issues)  for  which  it  will 
receive  a  20%  discount  against  its  net  transaction 
fees  per  the  revised  discoxint  schedule.  If  Firm  A's 
net  transaction  fees  are  SlOO.OOO.  the  firm  will 
receive  a  $20,000  discount,  leaving  net  fees  of 
$80,000. 

If  Firm  A  maintains  a  floor  brokerage  operation 
on  the  MSE  and  the  floor  brokerage  operation  acts 
as  intermediary  for  the  following  trades: 

a.  10.000  orders;  2,000  shares  each  order  NYSE 
issues 

b.  S.OOO  orders;  1,000  shares  each  order;  Amex 
issues 

c.  100  orders;  25,000  shares  each  order;  NYSE 
issues 

d.  100  orders;  25,000  shares  each  order;  Amex 
Issues 

This  will  result  in  aggregate  share  volume  of 
27.500.000  (10.000x2,000:  5,000x1.000;  100x25.000; 
100x25.000)  which  entitles  Firm  A  to  an  additional 
40%  credit  after  monthly  discounts  are  applied. 
Therefore,  the  40%  credit  Is  applied  against  the 
S80.000  net  fee  for  an  additiooal  S32.000  discount; 
leaving  a  final  net  fee  to  Firm  A  of  $48,000. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Puq)ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  Section 
A.  B.  and  C  below,  of  the  most 
significant  aspects  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
to  the  Exchange's  fee  schedule  is  a 
competitive  response  to  other  exchange 
markets  in  order  to  retain,  and  possibly 
attract,  order  flow.  The  Exchange 
proposes  the  following  changes  to  its  fee 
schedule: ' 

Membership  Dues  and  Fees- 
Midwest  Stock  Exchange,  Inc. 


(c)  Transaction  fee 

schedule: 

Round  lots/niixed 

45  cents  per  ICX) 

lots. 

shares  [for  New 

York  Stock  Ex- 

change listed  is- 

sues). $1(X).0O 

maxirDom  per 

trade. 

Odd  lots  

35  cents  per  trade 
[for  New  York 

• 

Stock  Exchange 

listed  issues). 

$4(X}.00  maximum 

monthly  fee. 

The  above  fees  include  all  applicable 
trade  recording  fees,  as  set  out  in  the 
Midwest  Clearing  Corporation  (MCC) 
"Services  and  Schedule  of  Charges" 
bulletin,  relating  to  floor  executed 
trades. 

The  above  fees  shall  not  apply  to 
transactions  in  Tape  B  eligible  issues  for 
firms  sending  orders  in  Tape  B  eligible 
issues  to  the  Exchange  Floor  through 
December  31, 199(2)J;  (however,  all 
applicable  trade  recording  fees  relating 
to  Tape  B  trades  will  be  assessed  as  set 
out  in  the  MCC  "Services  and  Schedule 
of  Charges"  bulletin.] 


(1)  Credits  and  Discounts 

For  billable  round  lot  orders  entered 
through  the  MAX  System,  the  order 
entering  member  firm  will  receive  a 
network  utiUzation  credit  of  $.15  per 
100  shares,  [with  a  minimum  credit  of 
$.30  and]  to  a  maximum  credit  of 
$(2.70)  1.50  for  agency  limit  orders  per 
trade  (.J  and  $.45  per  100  shares  to  a 
maximum  of  $4.50  for  agency  market 
orders  per  trade.  Such  credit  shall  be 
calculated  monthly  and  will  be  applied 
against  the  firm's  total  monthly 
Exchange  bill.  (In  addition,  order 
entering  member  firms  will  receive  a 
monthly  trade  volume  credit  for  trades 
executed  on  the  floor  according  to  the 
following  schedule.] 


[Total  monthly  round  k)ts 

Credit 

250-750  

$05 

751-1,000 

15 

1,001-5,000 

25 

5,001-10,000 

35 

10,001  and  above  

.45] 

(A  year-to-date  share  discount  voU  be 
applied  a  firm's  net  transaction  fees. 
After  having  reached  a  qualifying 
accumulated  share  level^  the  firm  will 
receive  a  discount  for  the  remainder  of 
the  calendar  year  in  accordance  writh  the 
following  schedule: 


Year-to-dato  shares  (in  millions) 

Discount 
(percent) 

100-200  

s 

200-300 

10 

300  and  atx>ve  

15) 

In  addition,  a  monthly  share  (value) 
volume  discount  will  be  applied  against 
net  transaction  fees  according  to  the 
following  schedule: 


Monthly  tHilable  share  volume 
[Vahie] 

DIscourtt 
(percent) 

[3,000,000-6,000,000 

5 

6,000,001-9,000,000 

10 

9,000,001-12,000,000 

15 

12,000,001-15,000,000 

20 

15.000,001-20,000,000 _ 

20,000,001-25,000,000 

25 
35 

25,000,001  and  above  

45] 
10 

10,000,001-15,000,000 

15,000,001-20,000,000 „ 

20,000,001-25,000,000 

15 
20 

25,000,001-30,000,000 

30 

30,000,001-35,000,000 

40 

35,000,001*  

SO 

•  With  respect  to  the  following  schedule, 
italicizing  indicates  new  material  and  brackets 
indicate  material  to  b«  deleted. 


(The  above]  A  montly  share  volume 
schedule  shall  also  apply  to  floor  broker 
operations  afler  monthly  (and  annual] 
discount  credits  have  been  calculated. 
The  applicable  discount  shall  be  based 
on  aggregate  share  volume  executed  by 
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the  floor  brokeftge  operation  on  a 
monthly  basis[.l  per  the  schedule  below: 


Monthly.aggregate  share  volume 

Discount 
(percent) 

10,000,001-15,000.000 

10 

15,000,001-25.000.000 

25 

25,000,001-30,000,000 

40 

30.000,001-35,000,000 

55 

35.000,001+  

70 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  members  using  its 
facilities. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(a)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
ailpropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
ai;guments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi'om  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  forinspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  MSB.  All  submissions 
should  refer  to  File  No.  SR-MSE-93-07 
and  should  be  submitted  by  June  2, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 
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Self-Regulatory  Organization;  National 
Association  of  Securities  Dealers,  Inc. 
("NASD");  Notice  of  Filing  and  Order 
Granting  Accelerated  Temporary 
Approval  of  Proposed  Rule  Change 
Relating  to  the  Quotation  Linkage 
Between  the  NASD  and  the  London 
Stock  Exchange 

May  5. 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  27,  1993,  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  the  proposed  rule  change  as 
described  in  Items  I,  and  II  below, 
which  Items  have  been  prepared  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  October  2, 1987,  the  Commission 
issued  an  order  approving  operation  of 
a  market  information  linkage  between 
the  NASD  and  the  London  Stock 
Exchange  ("LSE")  (formerly,  the 
International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of 
Ireland)  for  a  pilot  term  of  two  years.^ 
This  experimental  linkage  is  designed  to 
provide  an  interchange  of  quotation 
information  ("linkage  information")  on 
about  740  securities  ("linkage 


'  15  U.S.C.  78s(b)(l)  (1988). 

'  SecuriUes  Exchange  Act  Release  No.  24979 
(October  2. 1987).  52  FR  37684  (October  8.  1987) 
(the  "October  1987  Order"). 


securities");  of  that  total,  each 
marketplace  has  designated 
approximately  half  as  its  "pilot  group" 
of  linkage  secruities.  NASD  and  LSE 
members  that  function  as  market  makers 
in  one  or  more  of  a  subset  of  linkage 
securities  that  are  quoted  in  both  the 
Nasdaq  and  LSE  dealer  systems 
("common  issues")  are  authorized  to 
access  linkage  information  without 
paying  a  separate  charge  to  receive  it. 
Operation  of  the  linkage  in  this  fashion 
comports  with  the  terms  of  the 
Commission's  October  1987  Order.  Most 
recently,  the  Commission  authorized  an 
extension  of  this  pilot  linkage  through 
May  5,  1993,  by  approving  File  No.  SR- 
NASD-92^4.3 

Pursuant  to  section  19(b)(1)  of  the  Act 
and  Rule  19b-4  thereunder,  the  NASD 
submits  this  proposed  rule  change  to 
obtain  Commission  approval  of  the 
NASD/LSE  pilot  linkage  through 
November  5,  1993. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  filing  is  to 
obtain  an  interim  extension  of  the 
Commission's  temporary  approval  of  the 
NASD/LSE  linkage  through  November 
5,  1993.  Absent  an  extension, 
authorization  for  the  linkage  will  expire 
as  of  May  5,  1993. 

During  the  proposed  extension,  the 
NASD  and  LSE  will  continue  to  discuss 
possible  options  regarding  the  linkage's 
future  structure  and  operational 
capabilities  in  relation  to  the  needs  of 
the  international  investment 
community.  These  discussions  may  lead 
to  a  substantive  enhancement  of  the 
linkage,  the  pursuit  of  another  joint 
initiative,  or  a  decision  to  act 
independently  in  developing 
international  systems  that  are 


'SecuriUes  Exchange  Act  Release  No.  31413 
(November  5.  1992).  57  FR  53949  (November  13. 
1992) 
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responsive  to  the  business  needs  of  the 
sponsors'  constituencies.  Any  decision 
to  enhance  the  linkage  or  to  develop 
jointly  an  alternative  system  will  entail 
another  Rule  19b-4  filhig  that  will 
afford  the  Commission  (and  other 
interested  parties)  an  opportunity  to 
focus  on  the  relevant  policy  and 
regulatory  issues.  Meanwhile, 
continuation  of  the  pilot  linkage,  as 
proposed,  would  be  supportive  of  the 
NASD's  and  LSE's  efforts  to  define 
systems  capable  of  accommodating 
cross-border  trading  more  efficiently. 

The  NASD  submits  that  the  statutory 
bases  for  the  NASD/LSE  pilot  linkage 
and  the  requested  extension  thereof,  are 
contained  in  sections  llA(a)(l)  (B)  and 
(C).  15A(b)(6).  and  17A(a)(l)  of  the  Act. 
Subsections  (B)  and  (C)  of  section 
llA(a)(l)  set  forth  the  Congressional 
goals  of  achieving  more  efficient  and 
effective  market  operations,  the 
availability  of  information  with  respect 
to  quotations  for  securities  and  the 
execution  of  investor  orders  in  the  best 
market  through  the  application  of  new 
data  processing  and  communications 
techniques.  Section  15A(b)(6)  requires, 
inter  alia,  that  the  rules  of  the  NASD  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
Section  17A(a)(l)  sets  forth  the 
Congressional  goal  of  linking  all 
clearance  and  settlement  facilities  and 
reducing  costs  involved  in  the  clearance 
and  settlement  process  through  new 
.data  processing  and  communications 
techniques.  The  NASD  believes  that  the 
requested  extension  of  the  linkage's 
pilot  operation  is  fully  consistent  with 
the  policy  goals  articulated  in  the 
foregoing  statutory  provisions  and  with 
the  Commission's  efforts  to  advance  the 
process  of  internationalization  of 
securities  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

In  its  original  release  announcing 
interim  approval  of  the  NASD/LSE  pilot 
linkage,  the  Commission  referenced 
certain  competitive  concerns  raised  by 
Instinet  Corporation  ("Instinet") 
through  counsel.'*  In  response,  the 
NASD,  after  consultation  with  the  LSE, 
made  a  good  faith  effort  to  address  those 
concerns  by  narrowing  the  universe  of 
firms  and  terminals  permitted  access  to 


linkage  information  at  no  cost.  Those 
changes  were  reflected  in  File  No.  SR- 
NASD-87-20.  which  the  Commission 
approved  by  issuing  the  October  1987 
Order.  Further,  in  File  No.  SR-NASD- 
89—44  (which  resulted  in  extension  of 
the  linkage's  authorization  until 
December  1. 1990),  the  NASD  submitted 
statistical  and  cost  information  relative 
to  its  participation  in  the  pilot  project. 
More  recently,  in  response  to  a  request 
from  the  Commission,'  the  NASD 
submitted,  among  other  things, 
statistical  and  cost  information  for  1992 
and  the  first  quarter  of  1993.^  In  the 
event  that  the  NASD  and  LSE  determine 
to  seek  permanent  approval  of,  or 
materially  enhance  the  linkage,  the 
NASD  will  supply  the  Commission  with 
the  empirical  data  needed  for  its 
deliberations  on  the  corresponding  Rule 
19b-4  filing. 

With  respect  to  the  instant  filing,  the 
NASD  believes  that  the  proposed 
extension  of  the  pilot  linkage  will  not 
create  any  competitive  burden  vis-a-vis 
Instinet  or  any  other  vendor  of  securities 
market  information.  Moreover,  Instinet 
and  other  interested  parties  will  have 
ample  opportunity  to  comment  on  any 
subsequent  Rule  19b-4  filing  involving 
permanent  approval  or  substantive 
enhancement  of  the  linkage.  Finally, 
during  the  requested  extension,  the 
sponsoring  markets  will  not  use  linkage 
information  for  purposes  of  operating  of 
an  intermarket,  automated  execution 
system. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  for 
approving  this  proposed  rule  change 
prior  to  the  30th  day  following 
publication  of  notice  of  the  filing  in  the 
Federal  Register,  and,  in  any  event,  by 
May  5, 1993,  the  expiration  of  the 
linkage's  present  authorization.  The 
NASD  believes  that  the  requested 
extension  of  the  pilot  period  is  fully 
consistent  with  the  statutory  provisions 
and  poUcy  goals  referenced  in  Section  n 
of  this  Rule  19b— 4  filing.  Moreover,  the 
additional  time  will  enable  the 


*  See  Securities  Exchange  Act  Release  No.  231S8 
(April  21.  1966).  51  FR  15969  (April  29,  1986)  See 
also  letter  from  Daniel  T.  Brooks.  Counsel  for 
Instinet.  to  John  Wheeler,  Secretary.  SEC.  dated 
April  16,  1966. 


'  See  letter  from  Katherine  A.  England,  Assistant 
Director.  SEC.  to  Robert  E.  Aber.  Vice  President  and 
General  Counsel,  NASD,  dated  February  26. 1993. 

*  See  letters  from  Michael  tCulczak.  Associate 
General  Counsel.  NASD,  to  Michael  Ryan.  Attorney, 
SEC.  dated  April  23. 1993  and  May  3.  1993. 


sponsoring  markets  to  coiilider  various 
options  and  determine  the  future  course 
of  this  experimental  project.  Those 
deliberations  will  focus  on  evaluating 
feasible  enhancements  to  the  linkage  as 
well  as  a!ti»mative  projects  intended  to 
advance  the  internationalization  of 
securities  markets  through  more 
efficient  computerized  systems.  Under 
these  circumstances,  it  would  be 
counterproductive  to  allow  the  NASD/ 
LSE  linkage  to  cease  o]>eration. 
Accordingly,  the  NASD  believes  that 
good  cause  exists  to  accelerate  the 
effectiveness  of  this  rule  change  to  a 
date  no  later  than  May  5, 1993. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  the  NASD  and,  in 
particular,  the  requirements  of  sections 
llA{a)(l)(B)  and  (C),  15A(b)(6).  and 
17A(a)(l)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  fihng  thereof. 
The  Commission  believes  that 
accelerated  approval  will  avoid  an 
unnecessary  interruption  of  the  pilot 
linkage  while  allov^ring  the  NASD  and 
LSE  to  consider  feasible  options  for 
enhancing  the  linkage  or  defining  other 
automation  initiatives  to  facilitate  the 
efficient  handling  of  international  order 
flow.  Accordingly,  the  Commission 
believes  the  NASD/LSE  linkage  should 
not  be  terminated  while  these  efforts  are 
ongoing. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
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number  in  the  caption  above  and  should 
be  submitted  by  June  2. 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is. 
temporarily  approved  thereby  extending 
the  NASD/LSE  linkage  until  November 
5. 1993. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

jauthcrity.'' 

Ifonathan  G.  Katz, 

'Secretary. 

|FR  D2C.  93-11223  Filed  5-11-93;  8:45  am] 
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IRel.  No.  IC-19458;  811-783} 

American  Investors  Growth  Fund,  Inc.: 
Appiication 

May  6. 1993. 

Agency:  Securities  and  Exchange 

Commission  ("SEC"). 

Action:  Notice  of  application  for 
eregistration  under  the  Investment 
'^mpany  Act  of  1940  (the  "Act"). 

APPLICANT:  American  Investors  Growth 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  February  5, 1993  and  amended  on 
April  28,  1993. 

HEARING  OR  NOTIRCATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  v\Titing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
cxipy  of  the  request,  personally  or  by 
rtiail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  1, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  laviryers,  a  certificate  of  service. 
Hearing  requests  should  stste  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES;  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  777  West  Putnam  Avenue. 
Greenwich.  Connecticut  06336. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief,  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

'  17  CFR  200.30-3WC12)  (1992). 


SUPPLaiENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  company  incorporated 
under  the  laws  of  Maryland.  On  April 
22, 1957,  applicant  filed  Articles  of 
Incorporation  with  New  York,  but 
reincorporated  in  Maryland  on  October 
5, 1989.  In  1958.  applicant  filed  a 
Notification  of  Registration  under 
section  8(a)  of  the  Act  and  a  registration 
statement  under  section  8(b)  of  the  Act. 
Also  in  1958,  applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933.  to  register 
1,000,000  shares  of  common  stock, 
which  was  later  amended  to  allow  for 
an  indefinite  number  of  shares. 
Applicant's  registration  statement  was 
declared  effective  and  an  initial  public 
offering  was  commenced  on  June  10, 
1958. 

2.  On  November  5, 1992,  apphcant's 
board  of  directors  approved  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization")  between 
applicant  and  Ivy  Growth  Fund  and 
recommended  that  the  Reorganization 
be  approved  by  applicant's 
shareholders.  On  December  20, 1992, 
applicant  mailed  proxy  materials 
relating  to  the  Reorganization  to  its 
shareholders.  On  January  28, 1993, 
applicant  held  a  special  shareholder 
meeting,  at  which  more  than  the 
required  majority  of  applicant's 
outstanding  shares  voted  to  approve  the 
Reorganization. 

3.  On  January  29. 1993.  applicant  had 
7,999,913.65  shares  outstanding  with  a 
net  asset  value  per  share  of  $5.98  and 
an  aggregate  net  asset  value  of 
$47,869,833.71.  On  February  1. 1993 
(the  "Closing  Date"),  applicant 
transferred  all  of  its  assets  and  known 
liabilities  to  Ivy  Growth  Fund  in 
exchange  for  shares  of  beneficial  interest 
of  Ivy  Growrth  Fund.  The  number  of 
shares  of  Ivy  Growth  Fund  so  received 
was  determined  by  dividing  the  value  of 
the  net  assets  of  applicant  by  the  net 
asset  value  per  share  of  Ivy  Growth 
Fund.  Immediately  after  such  transfer  of 
assets,  applicant  distributed  pro  rata  to 
its  shareholders  the  Ivy  Growth  Fund 
shares  it  received. 

4.  The  Reorganization  was  efi'ected  as 
a  purchase  of  applicant's  net  assets  in 
exchange  for  shares  of  Ivy  Growth  Fund, 
rather  than  a  merger,  in  order  to  protect 
Ivy  Growth  Fund's  shareholders  from 
any  imdisclosed  liabilities  of  applicant 

5.  As  part  of  the  Reorganization, 
applicant  agreed  to  transfer  its  interest 


in  its  directors'  professional  liability 
insurance  policy  to  Ivy  Growth  Fund, 

which  in  turn,  agreed  to  indemnify 
applicant's  directors  to  the  same  extent 
as  applicant  could  indemnify  them 
under  applicable  law.  The  continued 
existence  of  this  insurance  policy  is 
intended  to  protect  applicant's  directors 
against  post-Reorgar.ization  claims  that 
relate  to  causes  of  action  occurring  prior 
to  the  Reorganization.  Because  the 
insurance  carrier  was  unwilling  to 
recognize  an  assignment  of  the  policy, 
applicant  agreed  to  retain,  at  the 
insistence  of  Ivy  Growth  Fund,  its 
corporate  existence  for  Lhe  remaining 
policy  period  (18  montiis  from  the 
Closing  Date)  for  the  sole  purpose  of 
making  any  required  ckim  under  the 
policy  on  behalf  of  Ivy  Growth  Fund. 

6.  At  the  lime  of  filing  of  the 
application,  applicant  had 
approximately  8,720  shareholders. 
Although  apphcant's  shareholders 
retain  their  shares,  applicant  has  not 
retained  any  assets  and  has  no  debts  or 
Labilities.  Applicant  believes  that  its 
shareholders  are  not  exposed  to  any 
potential  habiUty  by  remaining 
shareholders  for  eighteen  months  after 
the  Closing  Date.  Applicant's  directors 
have  determined  in  good  faith  that  no 
undisclosed  liabilities  exist.  In  addition, 
applicant  will  not  conduct  any  business 
other  than  that  necessary  to  wind  up  its 
business  affairs. 

7.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  will  file  Articles  of 
Dissolution  promptly  with  the  State  of 
Maryland  upon  the  termination  of  the 
above  mentioned  insurance  policy  (i.e., 
18  months  after  the  Closing  Date). 

8.  The  dissolution  expenses  incurred 
in  connection  with  the  Reorganization 
totaled  approximately  $27,848. 
American  Investors  Advisors,  Inc. 
applicant's  investment  adviser,  bore 
these  expenses,  which  consisted  of 
printing,  mailing,  and  soUcitation 
expenses. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  a'lthorify. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  93-11216  Filed  5-11-93;  8;45  ami 

BHJJNG  CODE  lOIO-ll-M 


[Rel.  No.  IC-19459;  811-38481 

American  Investors  Money  Fund,  Inc^ 
Application 

May  6, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC'J. 


28082 


¥9danl  Ragbter  /  Vol  58,  No.  90  /  Wednesday.  May  12.  1993  /  Notices 


AcnON:  Notice  of  application  of 
Deragistration  under  the  Inveetment 
Company  Act  of  1940  (the  "Act"). 

APfUCANT:  American  Investors  Money 
Fund.  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPUCATKM:  Applicant 
Seeks  an  order  declaring  that  it  has 
ceased  to  be  an  Investment  company. 
FNJNQ  DATE:  The  application  was  filed 
on  February  5, 1993  and  amended  on 
April  28. 1993. 

HEARMQ  OR  NOimCATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
June  1, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  777  West  Putnam  Avenue, 
Green%vich,  Connecticut  06836. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marc  Du%,  Staff  Attorney,  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief,  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MFORMATXM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
PubUc  Reference  Branch. 

AppUcant'i  R^reeentations 

1.  Applicant  is  a  diversified  open-end 
management  company  incorporated 
under  the  laws  of  Maryland.  On  May  10, 
1982,  applicant  filed  a  Notification  of 
Registration  under  section  8(a)  of  the 
Act.  On  July  16. 1982,  applicant  filed  a 
registration  statement  under  section  8(b) 
of  the  Act,  and  under  the  Securities  Act 
of  1933,  to  register  an  indefinite  number 
of  shares.  Applicant's  registration 
statement  was  declared  effective  on 
November  4, 1982,  and  an  initial  public 
offering  was  commenced  immediately 
thereafter. 

2.  On  November  S,  1992.  applicant's 
board  of  directors  approved  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization")  between 
applicant  and  Ivy  Money  Market  Fund 


(the  "Ivy  Fund")  and  recommended  that 
the  Reorganization  be  approved  by 
applicant's  shareholders.  On  December 
20. 1992.  applicant  mailed  proxy 
materials  relating  to  the  Reorganization 
to  its  shareholders.  On  January  28, 1993, 
applicant  held  a  special  sharenolder 
meeting,  at  which  more  than  the 
required  majority  of  applicant's 
outstanding  shares  voted  to  approve  the 
Reorsanization. 

3.  On  January  29, 1993,  applicant  had 
2,531,078.38  shares  outstanchng  with  a 
net  asset  value  per  share  of  $1.00.  On 
February  1, 1993  (the  "Closing  Date"), 
applicant  transfaired  all  of  its  assets  and 
knoMm  liabilities  to  Ivy  Fund  in 
exchange  for  shares  of  beneficial  interest 
of  Ivy  Fund.  The  number  of  shares  of 
Ivy  Fund  so  received  was  determined  by 
dividing  the  value  of  the  net  assets  of 
applicant  by  the  net  asset  value  per 
share  of  Ivy  Fimd.  Immediately  after 
such  transfer  of  assets,  applicant 
distributed  pro  rata  to  its  shareholders 
the  Ivy  Fund  shares  it  received. 

4.  Toe  Reorganization  was  effected  as 
a  purchase  of  applicant's  net  assets  in 
exchange  for  shares  of  Ivy  Fund,  rather 
than  a  merger,  in  order  to  protect  Ivy 
Fund's  shareholders  from  any 
undisclosed  liabilities  of  applicant. 

5.  As  part  of  the  Reorganization, 
appUcant  agreed  to  transfer  its  interest 
in  its  directors'  professional  liability 
insurance  policy  to  Ivy  Fxmds,  which  in 
tiun.  agreed  to  indemnify  applicant's 
directors  to  the  same  extent  as  applicant 
could  indemnify  them  under  applicable 
law.  The  continued  existence  of  this 
insiuance  poUcy  is  intended  to  protect 
applicant's  directors  against  post- 
RiBorganization  claims  that  relate  to 
causes  of  action  occurring  prior  to  the 
Reorganization.  Because  the  insurance 
carrier  was  unwilling  to  recognize  an 
assignment  of  the  policy,  applicant 
agreed  to  retain,  at  the  insistence  of  Ivy 
Fund,  its  corporate  existence  for  the 
remaining  policy  period  (18  months 
from  the  Closing  Date)  for  the  sole 
purpose  of  making  any  required  claim 
imder  the  policy  on  behalf  of  Ivy  Fund. 

6.  At  the  time  of  filing  of  the 
application,  applicant  had 
approximately  99  shareholders. 
Although  applicant's  shareholders 
retain  their  shares,  appUcant  has  not 
retained  any  assets  and  has  no  debts  or 
liabilities.  Applicant  beUeves  that  its 
shareholders  are  not  exposed  to  any 
potential  liability  by  remaining 
shareholders  for  ei^teen  months  after 
the  Closing  Date.  Applicant's  directors 
have  determined  in  good  faith  that  no 
undisclosed  liabilities  exist.  In  addition, 
applicant  will  not  conduct  any  business 
other  than  that  necessary  to  wind  up  its 
business  affairs. 


7.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  will  file  Articles  of 
Dissolution  promptly  with  the  State  of 
Maryland  upon  the  termination  of  the 
above  mentioned  insurance  policy  (i.e., 
18  months  after  the  Closing  Date). 

8.  The  dissolution  expenses  incurred 
in  connection  with  the  Reorganization 
totaled  approximately  $6,334.  American 
Investors  Advisors,  Inc.,  applicant's 
investment  advisor,  bore  these 
expenses,  which  consisted  of  printing, 
mailing,  and  solicitation  expenses. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
lonathan  G.  Kalz, 
Secretary. 

(FR  Doc.  93-11217  Filed  5-11-93;  8:45  am] 
mtum  COM  M10-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC— 19460;  811-2578] 

Amorican  Investors  Incoma  Fund,  Inc.; 
Application 

May  6, 1993. 

AGENCY:  Secxudties  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  American  Investors  Income 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FOJNQ  DATE:  The  application  was  filed 
on  February  5, 1993  and  amended  on 
April  28,  1993. 

HEARING  OR  NOTIFICATKM  OF  HEARING: 
An  order  granting  the  application  will 
be  issued  unless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  1,  \993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issue  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant.  777  West  Putnam  Avenue, 
Greenwich.  Connecticut  06836. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief.  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Apphcant  is  a  diversified  open-end 
management  company  incorporated 
under  the  laws  of  Maryland.  On  August 
28,  1972,  applicant  filed  Articles  of 
Incorporation  with  Connecticut  but 
reincorporated  in  Maryland  on  October 
4, 1989.  On  June  12, 1975,  applicant 
filed  a  Notification  of  Registration  under 
section  8(a)  of  the  Act,  and  a  registration 
statement  under  section  8(b)  of  the  Act. 
On  August  21,  1975,  applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  to  register 
1,000,000  shares  of  common  stock, 
which  was  later  amended  to  allow  few 
an  indefinite  number  of  shares. 
Applicant's  registration  statement  was 
declared  effective  on  January  5. 1976, 
and  an  initial  public  offering  was 
commenced  immediately  thereafter. 

2.  On  November  5,  1992,  applicant's 
board  of  directors  approved  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization")  between 
applicant  and  Mackenzie  Fixed  Income 
Trust  ("Mackenize")  and  recommended 
that  the  Reorganization  be  approved  by 
applicant's  shareholders.  On  December 
20,  1992,  applicant  mailed  proxy 
materials  relating  to  the  Reorganization 
to  its  shareholders.  On  January  28, 1993, 
applicant  held  a  special  shareholder 
meeting,  at  which  more  than  the 
required  majority  of  applicant's 
outstanding  shares  voted  to  approve  the 
Reorganization. 

3.  On  January  29, 1993,  applicant  had 
1,501,239.31  shares  outstanding  with  a 
net  asset  value  per  share  of  $5.37  and 
an  aggregate  net  asset  value  of 
$8,055,365.59.  On  February  1. 1993  (the 
"Closing  Date"),  applicant  transferred 
all  of  its  assets  and  knovra  liabilities  to 
Mackenzie  in  exchange  for  shares  of 
beneficial  interest  of  Mackenzie.  The 
number  of  shares  of  Mackenzie  so 
received  was  determined  by  dividing 
the  value  of  the  net  assets  of  apphcant 
by  the  net  asset  value  per  share  of 
Mackenzie.  Immediately  after  such 
transfer  of  assets,  applicant  distributed 
pro  rata  to  its  shareholders  the 
Mackenzie  shafes  it  received. 

4.  The  Reorganization  was  effected  as 
a  purchase  of  applicant's  net  assets  in 
exchange  for  shares  of  Mackenzie,  rather 


than  a  merger,  in  order  to  protect 
Mackenzie's  shareholders  ftt)m  any 
undisclosed  liabilities  of  applicant. 

5.  As  part  of  the  Reorganization, 
applicant  agreed  to  transfer  its  interest 
in  its  directors'  professional  liabiUty 
insurance  policy  to  Mackenzie,  which 
in  turn,  agreed  to  indemnify  applicant's 
directors  to  the  same  extent  as  applicant 
could  indemnify  them  under  apphcable 
law.  The  continued  existence  of  this 
insurance  pohcy  is  intended  to  protect 
applicant's  directors  against  post- 
Reorganization  claims  that  relate  to 
causes  of  action  occurring  prior  to  the 
Reorganization.  Because  the  insurance 
carrier  was  unwilling  to  recognize  an 
assignment  of  the  poUcy,  applicant 
agreed  to  retain,  at  the  insistence  of 
Mackenzie,  its  corporate  existence  for 
the  remaining  policy  period  (18  months 
from  the  Closing  Date)  for  the  sole 
purpose  of  making  any  required  claim 
under  the  poHcy  on  behalf  of 
Mackenzie. 

6.  At  the  time  of  filing  of  the 
application,  applicant  had 
approximately  1,070  shareholders. 
Although  applicant's  shareholders 
retain  their  shares,  apphcant  has  not 
retained  any  assets  and  has  no  debts  or 
Uabilities.  Apphcant  believes  that  its 
shareholders  are  not  exposed  to  any 
potential  liability  by  remaining 
shareholders  for  ei^teen  months  after 
the  Closing  Date.  Applicant's  directors 
have  determined  in  good  faith  that  no 
undisclosed  liabilities  exist.  In  addition, 
applicant  will  not  conduct  any  business 
other  than  that  necessary  to  wind  up  its 
business  affairs. 

7.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  will  file  Articles  of 
Dissolution  promptly  vdth  the  State  of 
Maryland  upon  the  termination  of  the 
above  mentioned  insurance  policy  [i.e., 
18  months  after  the  Closing  Date). 

8.  The  dissolution  expenses  incurred 
in  connection  with  the  Reorganization 
totaled  approximately  $9,132.  American 
Investors  Advisors,  Inc.,  applicant's 
investment  adviser,  bore  these  expenses, 
which  consisted  of  printing,  mailing, 
and  solicitation  expenses. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  93-11218  Filed  5-11-93;  8:45  am) 
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(R*l.  No.  IC-19457;  812-«3561 

May  5. 1993. 

Dean  WHter  American  Vajue  Fund,  et 
al.;  Application 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPUCANTS:  Dean  Witter  American 
Value  Fund,  Dean  Witter  California  Tax- 
Free  Income  Fund,  Dean  Witter 
Developing  Growth  Securities  Trust, 
Dean  Witter  Dividend  Growth 
Securities,  Inc.,  Dean  Witter  Federal 
Securities  Trust,  Dean  Witter  Variable 
hivestment  Series.  Dean  Witter  High 
Yield  Securities  Inc.,  Dean  Witter 
Intermediate  Income  Securities,  Dean 
Witter  Managed  Assets  Trust,  Dean 
Witter  Natural  Resource  Development 
Securities  hic.  Dean  Witter  New  York 
Tax-Free  Income  Fund,  Dean  Witter 
Strategist  Fund,  Dean  Witter  Tax- 
Exempt  Securities  Trust,  Dean  Witter 
U.S.  Government  Securities  Trust,  Dean 
Witter  Select  Municipal  Reinvestment 
Fund.  Dean  Witter  World  Wide  Income 
Trust.  Dean  Witter  Worid  Wide 
Investment  Trust,  Dean  Witter  Value- 
Added  Market  Series,  Active  Assets 
Money  Trust,  Active  Assets  Tax-Free 
Trust,  Active  Assets  California  Tax-Free 
Trust,  Active  Assets  Government 
Securities  Trust,  Dean  Witter  New  York 
Municipal  Money  Market  Trust.  Dean 
Witter  Capital  Growth  Securities.  Dean 
Witter  European  Growth  Fund  Inc., 
Dean  Witter  Global  Short-Term  Income 
Fimd  Inc.,  Dean  Witter  Precious  Metals 
and  Minerals  Trust,  Dean  Witter  Pacific 
Grovrth  Fund  Inc..  Dean  Witter  Multi- 
State  Municipal  Series  Trust.  Dean 
Witter  Premier  hicome  Trust,  Dean 
Witter  Short-Term  U.S.  Treasury  Trust, 
Dean  Witter  Diversified  Income  Trust, 
Dean  Witter  Health  Sciences  Trust. 
Dean  Witter  Retirement  Series,  Dean 
Witter  Equity  hicome  Trust,  Dean  Witter 
Cahfomia  Tax-Free  Daily  Income  Trust. 
Dean  Witter/Sears  Liquid  Asset  Fund 
Inc.,  Dean  Witter  Tax-Free  Daily  Income 
Trust,  and  Dean  Witter  U.S.  Government 
Money  Market  Trust  (the  "DW  Funds"); 
Dean  Witter  Utilities  Fund.  Dean  Witter 
Convertible  Securities  Trust,  TCW/DW 
Core  Equity  Trust,  TCW/DW  North 
American  Government  Income  Trust, 
TCW/DW  Latin  American  Growth  Fund, 
and  TCW/DW  Income  and  Growth  Fund 
(the  "TCW/DW  Funds,"  and  collectively 
with  the  DW  Funds,  the  "Funds");  Dean 
Witter  InterCapital  Inc.  ("InterCapital"); 
and  Dean  Witter  Distributors  Inc.  (the 
"Distributor"). 
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RELEVAFfT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  22(d). 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  amending  certain 
contingent  deferred  sales  charge 
("CDSC")  orders  to  waive  the 
imposition  of  a  CDSC  in  connection 
with  certain  additional  types  of 
redemptions. 

RUNG  DATE:  The  application  was  filed 
on  April  19,  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC"s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  1, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  WTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington,  EX:  20549. 
Applicants,  Two  World  Trade  Center, 
New  York.  New  York  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Staff  Attorney.  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief,  (202)  272-3018  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  registered  under  the 
Act  as  open-end  management 
investment  companies.  InterCapital  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act")  and  is  the 
investment  adviser  to  the  DW  Funds. 
TCW  Funds  Management  Inc  ("TFM") 
is  registered  as  an  investment  adviser 
under  the  Adviser  Act  and  is  the 
investment  adviser  for  the  TCW/DW 
Funds.  The  Distributor  is  a  registered 
broker-dealer  and  provides  distribution 
services  to  the  Funds. 

2.  InterCapital  is  a  wholly-owned 
direct  subsidiary  of  Dean  Witter 
RevTiolds  Inc.  ("DWR"),  a  Delaware 
corporation,  which  is  a  wholly-owned 
subsidiary  of  Dean  Witter,  Discover  & 
Co.  ("DWDC").  Approximately  80%  of 
DWDC  shares  are  owned  by  Sears. 


Roebuck  &  Co.  and  the  remaining  20% 
are  owned  directly  by  the  public.  In  an 
internal  reorganization  that  took  place 
in  January  1993,  InterCapital  assumed 
the  investment  advisory,  management, 
and  administrative  activities  previously 
performed  by  the  InterCapital  Division 
of  DWR.  -InterCapital  now  provides 
administrative  services  to  the  TCW/DW 
Funds. 

3.  In  1983,  the  SEC  issued  an  order  to 
Dean  Witter  Developing  Growth 
Securities  Trust  ("DWDGST")  and  DWR 
to  permit  DWDGST  and  DWR  to  impose 
a  CDSC  on  certain  redemptions  of 
shares  and  waive  the  CDSC  in  certain 
circumstances.^  That  order  was 
amended  also  in  1983  to  extend  CDSC 
relief  to  other  open-end  management 
investment  companies  for  which  DWR 
served,  or  in  the  future  would  serve,  as 
investment  adviser  or  principal 
underwriter.*  In  1992.  the  SEC  issued 
an  order  amending  the  1983  orders  to 
extend  the  relief  granted  by  the  1983 
orders  to  each  of  the  Funds  and  any 
open-end  management  investment 
company  for  which  DWR  or  any  person 
controlling,  controlled  by.  or  under 
common  control  with  DWR  within  the 
meaning  of  section  2(a)(9)  of  the  Act  (a 
"DWR  &itity")  serves  or  may  in  the 
future  serve  as  investment  adviser  or 
principal  underwriter  (collective,  the 
"Prior  Orders").^ 

4.  Under  the  Prior  Orders,  a  CDSC  is 
imposed  on  shares  redeemed  within  six 
years  of  purchase,  unless  a  waiver  of  the 
CDSC  is  applicable.  However,  no  CDSC 
is  imposed  on  an  amount  that  represents 
an  increase  in  the  value  of  Fund  shares 
due  to  capital  appreciation.  In  addition, 
no  CDSC  is  imposed  on  shares 
purchased  through  reinvestment  of 
dividends  or  capital  gains  distributions, 
or  shares  acquired  in  exchange  for 
shares  of  other  Funds  on  which  a  front- 
end  sales  charge  was  paid.  Generally, 
the  percentage  rate  used  in  calculating 
the  CDSC  declines  during  the  six  year 
period  with  a  five  percent  CDSC 
applicable  for  shares  redeemed  within 
one  year  of  purchase  and  a  one  percent 
CDSC  applicable  for  shares  redeemed 
during  the  sixth  year.  The  CDSC  is 
waived,  under  certain  circumstances, 
with  respect  to  redemptions  of  shares  of 
the  Funds  held  by:  (a)  Employees  and 
former  employees  of  DWR  or  any  DWR 
Entity;  (b)  employee  benefit  plans  in 


'  Investment  Company  Act  Release  Nos.  13072 
(Mar.  4. 1983)  (noUce).  and  13126  (Mar.  30. 1983) 
(order). 

'  Investment  Company  Act  Release  Nos.  13627 
(Nov.  15. 1983)  (notice),  and  13673  (Dec.  14.  1983) 
(order). 

^Investment  Company  Act  Release  Nos.  18920 
(SepL  1.  1992)  (notice),  and  18981  (Sept.  29.  1992) 
(order). 


which  such  employee  or  former 
employees  are  participants;  and  (c) 
directors/trustees  of  the  Funds. 

5.  Apphcants  now  propose  also  to 
waive  the  CDSC  with  respect  to 
redemptions  of  shares  of  the  Funds  held 
by:  (a)  Employees  and  former  employees 
of  TFM  or  any  persons  controlling, 
controlled  by,  or  under  common  control 
with  TFM  within  the  meaning  of  section 
2(a)(9)  of  the  Act.  and  (b)  employee 
benefit  plans  in  which  such  employees 
are  participants  (collectively.  "TFM 
Employee  Redemptions").  InterCapital. 
the  Distributor,  or  any  DWR  Entity  will 
determine  whether  and  the  extent  to 
which  these  waivers  are  implemented, 
subject  to  the  approval  of  the  directors/ 
trustees  for  each  Fund  adopting  such 
waiver,  including  a  majority  of  the 
directors/trustees  of  each  Fund  who  are 
not  "interested  persons"  of  the  Fund. 
InterCapital,  the  Distributor,  or  any 
DWR  Entity,  as  such  term  is  defined  in 
section  2(a)(19)  of  the  Act.  as  being  in 
the  best  interest  of  the  Fund  and  its 
shareholders.  Any  waivers  implemented 
pursuant  to  the  terms  of  the  order 
requested  herein  will  be  made 
uniformly  available  to  all  persons  and 
plans  eligible  for  the  waiver  and  will  be 
disclosed  in  the  prospectuses  and 
statements  of  additional.information  of 
the  Funds. 

Applicants'  Legal  Analysis 

1.  Section  22(d)  of  the  Act  provides, 
in  pertinent  part,  that  no  registered 
investment  company  or  principal 
underwriter  thereof  shall  sell  any 
redeemable  security  issued  by  such 
company  to  any  person  except  at  a 
current  public  offering  price  described 
in  the  prospectus.  Applicants  recognize 
that  waiving  the  CDSC  in  connection 
with  TFM  Employee  Redemptions  could 
be  viewed  as  causing  such  shares  to  be 
sold  at  other  than  a  uniform  offering 
price  in  violation  of  section  22(d).  The 
waivers  of  the  CDSC  will  not  harm  the 
Funds  or  their  shareholders,  nor  will 
such  waivers  unfairly  discriminate 
among  shareholders  or  purchasers. 
Thus,  applicants  believe  that  the 
proposed  additional  types  of  waivers  are' 
consistent  with  the  policies  underlying 
section  22(d)  of  the  Act. 

2.  Applicants  submit  that  the 
requested  amendment  of  the  Prior 
Orders  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants'  Condition 

As  a  condition  of  the  requested  relief, 
applicants  agree  to  comply  with  the 
provisions  of  proposed  rule  6c-10  under 


IMI 


the  Act  (Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988))  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-11215  Filed  5-11-93;  8:45  ami 

BILUNG  CODE  MIO-OI-M 

[Rel.  No.  IC-19461;  812-8024] 

May  6, 1993. 

Great  Hall  Investment  Funds,  Inc.,  et 
al.;  Notice  of  Application 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Great  Hall  Investment 
Funds,  Inc  ("Great  Hall")  for  and  on 
behalf  of  Great  Hall  National  Tax- 
i  exempt  Fund  ("National  Fund")  and 
Great  Hall  Minnesota  Insured  Tax- 
Exempt  Fund  ("Minnesota  Fund"),  two 
series  of  Great  Hall,  and  all  future  series 
of  Great  Hall  and  other  registered  open- 
end  investment  companies  or  series 
thereof  for  which  Insight  Investment 
Management,  Inc.  ("Insight 
Management")  in  the  future  serves  as 
investment  adviser,  that  are  offered  in 
the  same  "group  of  investment 
companies,"  as  that  term  is  defined  in 
rule  lla-3  under  the  Act.  and  that  offer 
their  shares  for  sale  to  the  public  at  their 
net  asset  value  per  share  plus  a  front- 
end  sales  load  (individually,  a  "Fund" 
and  collectively,  the  "Funds"),  Insight 
Management.  Dain  Bosworth 
Incorporated,  and  Rauscher  Pierce 
Refsnes,  Inc. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
the  provisions  of  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d)  and  rule  22c- 
'  1. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  exemption  under  section  6(c)  of 
the  Act  permitting  the  Funds  to  impose 
and,  under  certain  circumstances,  waive 
a  contingent  deferred  sales  load 
("CDSC")  on  certain  redemptions  of 
their  shares. 

RLING  DATE:  The  application  was  filed 
on  October  26,  1992,  and  amended  on 
November  25,  1992,  and  April  29, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
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hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  1, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wrriting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants,  60  South  Sixth  Street. 
Minneapolis,  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  D.  Thomas.  Staff  Attorney,  at 
(202)  504-2263  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Great  Hall,  a  Minnesota 
corporation,  is  an  open-end 
management  investment  company  that 
currently  offers  five  series.  Insight 
Management  serves  as  the  investment 
adviser  for  each  series  of  Great  Hall. 
Dain  Bosworth  Incorporation  ("DBI") 
and  Rauscher  Pierce  Refsnes.  Inc, 
("RPR")  (hereinafter,  the  "Co- 
Distributors")  serve  as  principal 
underwriters  of  the  shares  of  each  series 
of  Great  Hall.  Insight  Management,  DBI, 
and  RPR  are  each  wholly  owned 
subsidiaries  of  Inter-Regional  Financial 
Group,  Inc.,  a  publicly  held  investment 
and  financial  services  company. 

2.  Three  of  Great  Hall's  series  are 
offered  to  the  public  at  their  net  asset 
value  per  share  with  no  sales  charge. 
The  other  two  series  (National  Fund  and 
Minnesota  Fund)  are  offered  for  sale  at 
net  asset  value  plus  a  front-end  sales 
load  ("FESL")  on  sales  of  less  than  $1 
million.  No  FESL  is  imposed  on  sales  of 
$1  million  or  more. 

3.  With  regard  to  sales  of  $1  milHon 
or  more,  applicants  propose  to  assess  a 
CDSC  if  such  shares  are  redeemed 
within  a  specified  period  following  the 
purchase  date  (the  "CDSC  Period").  The 
CDSC  Period  may  be  up  to  twenty-four 
months,  and  the  CDSC  percentage  may 
be  up  to  one  percent.  Within  such 
parameters,  any  Fund  may  in  the  future 
institute  break  points  so  that 


shareholders  that  hold  shares  for  a 
specified  period  of  time  or  invest  a 
specified  amount  may  qualify  for  a 
reduction  or  a  waiver  of  the  maximum 
permitted  CDSC  percentage. 
Additionally,  any  Fund  may  decide  to 
temporarily  or  permanently  discontinue 
the  CDSC  in  the  fijture.  The  Funds 
anticipate  that  the  initial  CDSC 
percentage  will  be  one  percent  and  the 
initial  CDSC  Period  will  be  twenty-four 
months.  Any  changes,  variations, 
discontinuation,  or  reinstatements  of  the 
proposed  CDSC,  the  CDSC  percentage, 
or  the  CDSC  Period  will  be  disclosed  in 
each  affected  Fund's  prospectus,  and 
any  such  change,  variation, 
discontinuation,  or  resinstatement  will 
not  affect  the  shares  of  such  Fund  that 
were  issued  prior  to  such  disclosure. 

4.  In  calculating  the  amount  of  the 
CDSC,  the  CDSC  percentage  will  be 
applied  to  the  lesser  of  the  net  asset 
value  of  shares  subject  to  the  CDSC  at 
the  time  of  purchase,  or  the  net  asset 
value  of  such  shares  at  the  time  of 
redemption.  The  CDSC  shall  not  be 
applied  to  shares  representing  amounts 
attributable  to  any  increase  in  the  value 
of  a  shareholder's  account  due  to  capital 
appreciation  or  shares  acquired  through 
reinvestment  of  income  dividends  or 
capital  gain  distributions. 

5.  In  determining  whether  a  CDSC  is 
payable  with  respect  to  any  redemption. 
it  will  be  assumed  that  shares  that  are 
not  subject  to  a  CDSC  are  redeemed 
first,  shares  that  are  subject  to  a  reduced 
CDSC  are  redeemed  next,  and  that  other 
shares  are  then  redeemed  on  a  last-in, 
first  redeemed  basis. 

6.  Applicants  intend  to  waive  the 
CDSC  with  respect  to  each  of  the 
following  classes  of  purchasers: 

(a)  Officers  and  directors  of  the 
Funds; 

(b)  Officers,  directors,  and  full-time 
employees  of  Insight  Management  and 
the  Co-Distributors,  and  officers, 
directors,  and  full-time  employees  of 
parents  and  subsidiaries  of  the  foregoing 
companies; 

(c)  Spouses  and  lineal  ancestors  and 
descendants  of  the  officers,  directors, 
and  employees  referenced  in  clauses  (a) 
and  (b)  and  lineal  ancestors  and 
descendants  of  their  spouses; 

(d)  Registered  representatives  and 
other  employees  of  banks  and  dealers 
that  have  selling  agreements  with  the 
Co-Distributors  and  parents,  spouses, 
and  children  under  the  age  of  twenty- 
one  of  such  registered  representatives 
and  other  employees; 

(e)  Trust  companies  and  bank  trust 
departments  for  funds  held  in  a 
fiduciary,  agency,  advisory,  custodial,  or 
similar  capacity; 


( 
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(0  Any  state,  county,  or  city,  or  any 
instrumentality,  department,  authority, 
or  agency  thereof,  that  is  prohibited  by 
applicable  investment  laws  from  paying 
a  sales  charge  or  commission  in 
connection  with  the  purchase  of  shares 
of  any  registered  management 
investment  company; 
,  (g)  Partners  and  full-time  employees 
of  the  Funds'  general  coimsel;  and 

(h)  Private  account  clients  of  Insight 
Management. 

7.  Applicants  also  intend  to  waive  the 
QDSC  in  connection  with  purchases  of 
Fund  shares  that  are  funded  by  the 
proceeds  from  the  sale  or  redemption  of 
shares  of  a  closed-end  investment 
company.  To  exercise  this  privilege,  the 
order  for  a  Fund's  shares  must  be 
received  by  the  Fund  within  sixty  days 
after  such  sale  or  redemption.' 

8.  Applicants  further  intend  to  waive 
the  CDSC  in  connection  with  purchases 
of  Fund  shares  funded  by  the  proceeds 
from  the  redemption  of  shares  of  any 
unrelated  open-end  investment 
company  that  charges  an  FESL, 
provided  there  was  no  deferred  sales 
load,  fee,  or  other  charge  imposed  in 
connection  with  such  redemption.  In 
order  to  exercise  this  privilege,  the  order 
for  a  Fund's  shares  must  be  received  by 
the  Fund  within  sixty  days  after  the 
redemption  of  shares  of  the  unrelated 
investment  company.  Prior  to  waiving 
the  CDSC  in  this  context,  the  Funds  and 
the  Co-Distributors  will  take  such  steps 
as  may  be  necessary  to  determine  that 
the  shareholder  has  not  paid  a  deferred 
sales  load,  fee,  or  other  charge  in 
connection  with  such  redemption, 
including,  without  limitation,  requiring 
the  shareholder  to  provide  a  written 
representation  that  no  deferred  sales 
load,  fee,  or  other  charge  was  imposed 
in  connection  with  such  redemption 
and,  in  addition,  either  requiring  such 
shareholder  to  provide  an  activity 
statement  that  supports  the 
shareholder's  representation  or 
reviewing  a  copy  of  the  current 
prospectus  of  the  unrelated  investment 
company  and  determining  that  such 
company  does  not  impose  a  deferred 
sales  load,  fee,  or  other  charge  in 
connection  with  the  redemptions  of  its 
shares. 

9.  Applicants  also  intend  to  waive  the 
CDSC  on  redemption  of  shares  in  the 
event  of  the  death  or  disability  of  the 
shareholder  within  the  meaning  of 
section  72(m)(7)  of  the  Internal  Revenue 
Code  of  1986.  as  amended.  Applicants 


will  apply  the  waiver  for  death  or 
disability  to  shares  held  at  the  time  of 
death  or  the  initial  determination  of 
disability  of  either  an  individual 
shareholder  or  one  who  owns  the  shares 
as  a  joint  tenant  with  the  right  of 
survivorship  or  as  a  tenant  in  common. 

10.  The  Co-Distributors  intend  to 
provide  a  pro  rata  refund,  out  of  their 
own  assets,  of  any  CDSC  paid  in 
connection  with  a  redemption  of  any 
Fund's  shares  (by  crediting  such 
refunded  CDSC  to  such  shareholder's 
account)  if.  within  sixty  days  of  such 
redemption,  all  or  any  portion  of  the 
redemption  proceeds  are  reinvested  in 
shares  of  one  or  more  of  the  Funds.  Any 
reinvestment  within  sixty  days  of  a 
redemption  to  which  a  CDSC  was  paid 
shall  be  made  without  the  imposition  of 
a  FESL  but  shall  be  subject  to  the  same 
CDSC  to  which  such  amount  was 
subject  prior  to  the  redemption, 
provided,  however,  that  the  CDSC 
Period  shall  run  from  the  original 
investment  date  but  shall  be  extended 
by  the  number  of  days  between  the 
redemption  and  the  reinvestment  dates 
(inclusive). 

11.  The  CDSC  will  not  be  imposed  at 
the  time  of  the  exchange  of  one  Fund's 
shares  for  shares  of  another  Fund,  but 
the  acquired  Fund  shares  will  continue 
to  be  subject  to  the  CDSC  and  to  the 
CDSC  Period  applicable  to  the  Fund 
shares  being  exchanged  therefor. 
Additionally,  the  CDSC  will  not  be 
imposed  at  the  time  that  Fund  shares 
subject  to  the  CDSC  are  exchanged  for 
shares  of  any  fund  managed  by  Insight 
Management  and  offered  to  the  public 
without  the  imposition  of  a  FESL  or  a 
CDSC  ("No-Load  Funds")  or  at  the  time 
such  No-Load  Fund  shares  are  re- 
exchanged  for  shares  of  any  Fund 
subject  to  the  CDSC.  provided,  however, 
that  in  each  such  case  the  shares 
acquired  will  remain  subject  to  the 
CDSC,  and  the  CDSC  Period  applicable 
to  such  shares  will  be  extended  by  the 
period  during  which  such  shares 
represent  shares  of  any  No-Load  Fund.^ 

Applicants'  Condition 

If  the  requested  exemptive  relief  is 
granted,  applicants  agree  to  comply 
with  the  provisions  of  proposed  rule  6c- 
10  under  the  Act,  Investment  Company 
Release  No.  16619  (Nov.  2, 1988).  as 
currently  proposed  and  as  it  may  be 
reproposed,  adopted,  or  amended. 


'  By  letter  dated  May  6, 1993.  counsel  for 
applicants  stated  that  the  redemption  of  shares  of 
a  closed-end  investment  company  as  such  phrase  is 
used  in  the  application  is  intended  to  refer 
exclusively  to  the  redemption  of  such  shares  upon 
tlie  fund's  hquidation. 


'  The  staff  of  the  Division  of  Investment 
Management  notes  that  all  offers  of  exchange  made 
by  the  Fund  must  be  effected  In  accordance  with 
the  provisions  of  section  1 1(a)  of  the  Art  and  rules 
promulgated  tharaundat. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz. 

Secretary. 

IFR  Doc.  93-11222  Filed  5-11-93;  8:45  am] 

BIUJNO  CODE  mO-OI-M 


SMALL  BUSINESS  AOMINISTRATION 

[Declaration  of  Disaster  Loan  Area  »2629] 

California;  Amendment  #4;  Declaration 
of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  in  accordance  with 
notification  by  the  Federal  Emergency 
Management  Agency  dated  March  29  to 
extend  the  termination  date  for  tiling 
applications  for  physical  damage  to  May 
5  and  further,  by  a  subsequent  notice 
dated  May  3.  to  extend  the  termination 
date  to  June  1. 

All  other  information  remains  the 
same  i.e.,  the  termination  date  for  filing 
applications  for  economic  injury 
remains  November  3. 1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  4, 1993. 

Bernard  Kulik, 

Assjsfanf  Administrator  for  Disaster 

Assistance. 

[PR  Doc.  93-11162  Filed  5-11-93;  8:45  am] 

BIUJNO  CODE  a02S-01-M 


[Declaration  of  Disaster  Loan  Area  #2639] 

New  York;  Amendment  #1 ;  Declaration 
of  Disaster  Loan  Area 

The  above  number  Declaration  is 
hereby  amended  to  include  Oneida 
County  and  the  contiguous  counties  of 
Herkimer.  Lewis.  Madison  and  Otsego 
as  a  disaster  area  as  a  result  of  damages 
caused  by  flooding  which  began  on 
April  2. 1993. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  June 
21, 1993  and  January  21, 1994  for 
economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  3, 1993. 
Dayton  }.  Watkins, 
Acting  Administrator. 
IFR  Doc  93-11161  Filed  5-11-93;  8:45  ami 
BIUJNO  cooc  «as-oi-« 
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(Declaration  of  Economic  Injury  Disaster 
Loan  Area  #7894] 

Oregon  (And  A  Contiguous  County  In 
California);  Declaration  of  Disaster 
Loan  Area 

Coos  and  Curry  Counties  and  the 
contiguous  Counties  of  Douglas  and 
Josephine  in  the  State  of  Oregon,  and 
Del  Norte  County  in  California 
constitute  an  economic  injury  disaster 
area  as  a  result  of  damages  caused  by 
the  closure  of  Highway  101  as  a  result 
of  a  massive  landslide  between  the 
towns  of  Gold  Beach  and  Port  Orford, 
which  occurred  on  March  23, 1993. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
January  31, 1994  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795.  Sacramento,  CA  95825, 
or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  economic  injury  numbers  are 
7894  for  Oregon  and  7895  for  California. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  April  29. 1993. 

Dayton ).  Watkins, 

Acting  Administrator 

IFR  Doc.  93-11160  Filed  5-11-93;  8:45  ami 

BILUNQ  CODE  SOSS-OI-M 


DEPARTME^f^  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
April  30, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  48776 
Datefil^d:  April  26, 1993 


Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  24. 1993 

Description:  Application  of  British 
Airways  Pic,  pursuant  to  section  402 
of  the  Act  and  subpart  Q  of  the 
Regulations  appUes  for  amendment 
and  reissuance  of  its  Foreign  Air 
Carrier  Permit  issued  by  Order  90-5- 
14  to  enable  it  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  over  the  following 
routes:  1.  Between  Birmingham, 
England  and  New  York,  New  York  2. 
Between  Manchester,  England  and 
Los  Angeles,  California  3.  Between 
London,  England  and  Charlotte,  North 
Carolina  4.  Between  London.  England 
and  Baltimore,  Maryland 

Docket  Number:  48777 

Date  filed:  April  27. 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  25, 1993 

Description:  Application  of  Air  France, 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations  applies 
for  renewal  or  grant  of  a  permanent 
scheduled  (inclusive  of  charter 
authority)  foreign  air  carrier  permit,  or 
permits,  or.  under  any  circumstance  a 
permit  or  permits  of  no  less  than  five 
years  duration,  to  be  able  to  continue 
to  operate  the  authorities  listed  in 
Appendix  A  and  for  whatever  other, 
similar  relief  the  Department  deems 
necessary  under  the  circumstances, 
consistent  herewith. 

Docket  Number:  48781 

Date  filed:  April  30. 1993 

Due  tktte  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  28. 1993 

Descnptjon;  Application  of  AOM- 
Minerve.  S.A..  pursuant  to  section  402 
of  the  Act  and  subpart  Q  of  the 
Regulations,  requests  the 
continuation,  extension,  renewal  or 
grant  of  its  foreign  air  carrier  permit 
which  authorizes  it  to  engage  in 
charter  foreign  air  transportation  of 
persons,  property  and  mail  between  a 
point  or  points  in  France  and  its 
territories  and  a  point  or  points  in  the 
United  States. 

Docket  Number:  48782 

Date  filed:  April  30, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  5. 1993 

Description:  Application  of  Delta  Air 
Lines.  Inc.  pursuant  to  section  401  of 
the  Act  and  subpart  Qof  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  permit 
Delta  to  provide  foreign  air 
transportation  between  New  York, 
New  York  and  Manchester,  England. 


Docket  Number:  48786 

Date  filed:  April  30. 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope,  May  11, 1993 

Descripfjon;  Joint  AppHcation  of  USAir. 
Inc.  and  Metropolitan  Nashville 
Airport  Authority  pursuant  to  section 
401(h)  of  the  Act  and  subpart  Q  of  the 
Act,  request  approval  of  the  transfer  to 
American  Airlines,  Inc.  of  USAir's 
authority  to  provide  scheduled  air 
transportation  of  persons,  property 
and  mail  between  Charlotte,  North 
Carolina  and  London,  United 
Kingdom.  This  authority  appear  as 
Segment  1  of  USAir's  certificate  of 
public  convenience  and  necessity  for 
Route  524. 

Docket  Number:  45142 

Date  filed:  April  29, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  May  27, 1993 

Description:  Application  of  Aer  Turas 
Teoranta,  pursuant  to  section  402  of 
the  Act  and  subpart  Q  of  the 
Regulations  requests  renewal  of  its 
foreign  air  carrier  permit  authorizing 
it  to  provide  charter  foreign  air 
transportation  or  property  and  mail 
between  Ireland  and  the  United 
States. 

Docket  Number:  48739 

Date  filed:  April  30, 1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  May  28, 1993 

Description:  First  Amendment  to  the 
Application  of  Kitty  Kawk,  hereby 
amends  its  application  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  scheduled  foreign  air 
transportation  of  property  and  mail, 
filed  April  2. 1993  in  this  Docket,  to 
replace  its  initial  proposal  for  U.S.- 
Mexico service  with  a  U.S.-Dominican 
Republic  service  proposal. 

Phyllia  T.  Kaylor. 

Chief,  Documentary  Services  Division. 

[FR  Doc.  93-11230  Filed  5-11-93;  845  am] 

BIUJNO  CODE  4«10-63-M 


Coast  Guard 
[CGD  93-029] 

Draft  Environmental  Impact  Statement; 
Long  Beach,  CA 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Coast  Guard,  as  Federal 
lead  agency  and  in  cooperation  with  the 
Port  of  Los  Angeles,  intends  to  prepare 
a  Draft  Environmental  Impact  Statement 
(DEIS)/Draft  Environmental  Impact 
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Report  (DEIR)  for  a  proposed 
modification  of  the  Henry  Ford  (Badger) 
Avenue  Railroad  Bridge  over  Cerritos 
Channel,  Long  Beach  Harbor  between 
Terminal  Island  and  Wilmington  in  Los 
Angeles  County,  CA.  A  Coast  Guard 
bridge  permit  amendment  is  required 
before  construction  may  begin. 
DATES:  Comments  must  be  received  on 
or  before  June  11, 1993. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan-br), 
Eleventh  Co^st  Guard  District,  Bldg.  10, 
room  214,  Coast  Guard  Island,  Alameda. 
CA  94501-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Worden,  Bridge  Administrator, 
Eleventh  Coast  Guard  Ehstrict. 
telephone:  (510)  437-3514. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  intent  is  published  as  required 
by  regulations  of  the  Council  on 
Environmental  Quality  under  40  CFR 
1501.7. 

The  Port  of  Los  Angeles  has  applied 
for  a  Coast  Guard  bridge  permit 
amendment  to  modify  the  Ford  (Badger 
Avenue)  Railroad  Bridge.  The  proposed 
modification  would  involve  replacing 
the  existing  double-leaf  bascule  span 
with  a  vertical-lift  span.  A  double  track 
and  a  single  maintenance  lane  would  be 
provided  on  the  span.  The  primary 
purpose  of  this  project  is  to  replace  the 
67  year  old,  substandard,  movable  span 
to  improve  rail  safety  across  the  bridge 
and  insure  reliable  access  and  safe 
passage  through  the  movable  span  for 
mariners.  The  existing  bridge  provides  a 
vertical  clearance  of  9  feet  above  mean 
high  water  in  the  closed  to  navigation 
position  and  unlimited  clearance  in  the 
open  position.  The  proposed  bridge  will 
provide  a  vertical  clearance  of  9  feet 
above  mean  high  water  in  the  closed 
position  and  163  feet  in  the  open 
position.  Horizontal  clearance  is  180 
feet  and  will  remain  the  same.  The 
current  drawbridge  operating  regulation 
will  remain  the  same  (the  bridge 
remains  in  the  open  to  navigation 
position  except  for  the  passage  of 
trains). 

The  State  Historic  Preservation 
Officer  has  determined  that  the  existing 
bridge  is  eligible  for  the  National 
Register  of  Historic  Places.  It  is  an 
example  of  a  Strauss  heel-trunnion 
double-leaf  bascule  railroad  bridge  with 
a  unique  feature  of  three  lines  of  trusses. 
It  was  designed  by  the  Strauss  Bascule 
Bridge  Company,  prominent  designers 
of  movable  bridges  throughout  North 
America  in  the  early  20th  Centmy.  with 
patents  held  by  Joseph  P.  Strauss 
(builder  of  the  Golden  Gate  Bridge).  It  is 
also  associated  with  the  development  of 
the  Port  of  Los  Angeles  and  surrounding 


communities  of  Wilmington,  San  Pedro 
and  Long  Beach,  CA.  Replacement  of 
the  existing  bascule  span  would  deplete 
an  historic  resource. 

Alternatives  being  considered 
include:  Do  nothing  (no  action); 
Rehabilitate  the  existing  bridge;  or 
Construct  a  new  bridge. 

The  significant  impact  identified  with 
this  bridge  proposal  would  be  the  loss 
of  an  historic  resource.  Other  potential 
impacts,  such  as  air  quality,  noise,  rail 
and  water  safety,  and  water  quality,  will 
be  analyzed. 

A  scoping  meeting  is  scheduled  to  be 
held  oa Tuesday.  May  25,  1993  at  3  p.m. 
and  7  p.m.  in  the  Port  of  Los  Angeles 
boardroom.  2nd  Floor,  425  S.  Palos 
Verdes  Street,  San  Pedro,  CA.  Written 
comments  are  invited  from  all  interested 
parties  to  assure  that  all  significant 
issues  are  identified  and  the  full  range 
of  alternatives  and  impacts  of  the 
proposed  bridge  modification  are 
addressed. 

The  DEIS/DEIR  is  scheduled  to  be 
available  in  November  1993  for  agencies 
and  public  review  and  comment.  A 
public  hearing  may  be  scheduled  after 
the  DEIS/DEIR  is  issued. 

Dated:  May  5, 1993. 
A.  Cattalinl, 

Captain.  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Navigation  Safety  and  Waterway 
Services. 

[FR  Doc.  93-11197  Filed  5-11-93;  8:45  am] 

B4LiJNG  CODE  491fr-14-M 


Federal  Aviation  Administration 
[Summary  Notk*  No.  PE-93-21] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 


is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  31,  1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

10).  Petition  Docket  No. ,  800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  EX:  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC.  on  May  6. 1993. 
Donald  P.  Byrne, 

Assistan  t  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  2i770 

Petitioner:  Flight  Safety  International 

Sections  of  the  FAR  Affected:  14  CFR 
61.56(b)(1);  61.57(a)(1),  (c)  and  (d); 
61.58(b)(2),  (c)  (1)  and  (d);  61.67(d)(2): 
61.163(a);  section  61  Appendix  B  and 
section  121.  Appendix  H. 

Description  of  Relief  Sought:  To  extend 
Exemption  5324  to  allow  Flight  Safety 
International  (FSi)  to  continue  to  train 
and  check  pilots  in  an  FAA  approved 
helicopter  simulator  in  accordance 
with  existing  conditions  and 
limitations. 

DocJcef  No.  .26740 

Petitioner:  New  York  Helicopter 

Sections  of  the  FAR  Affected:  14  CFR 
135.244(a)(1) 

Description  of  Relief  Sought:  To  allow 
New  York  Helicopter  (NYH).  on  an 
on-going  basis,  to  reduce  the 
operating  experience  for  previously 
qualified  SK58T  captains,  who  also 
serve  as  pilots  in  command  in  the  Bell 
206  helicopter,  to  two  hours  of 
operating  experience  on  the  New  York 
Helicopter  routes. 

DociefJVo.;  27235 

Petitioner:  United  Air  Lines.  Inc. 
(United  Airlines  or  United] 
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Sections  of  the  FAR  Affected:  14  CFR 
part  121  Appendix  H 

Description  of  Relief  Sought:  To  allow 
United  Airlines  to  use  its  747  #2 
simulator,  qualified  at  Level  C  (Phase 
II).  as  if  it  were  qualified  at  Level  D 
(Phase  in).  This  simulator  has  a  fully 
qualified  Level  D  (Phase  ID)  visual 
system;  however,  it  cannot  meet  the 
objective  comparison  requirements  for 
buffet  and  .sound. 

Docket  No.:  27243 

Pfftiticner:  Chalk's  International  Airlines 

Sfxtions  of  the  FAR  Affected:  14  CFR 
133.ir.3 

Description  of  Relief  Sought:  To  allow 
Chalk's  International  Airline  to 
conduct  passenger  carrying  operations 
under  day,  visual  flight  rule  (VFR) 
conditions  without  a  ground 
proximity  warning  system  (GPWS) 
installed. 

Dispositions  of  Petitions 

Docket  No.:  22469 

Petitioner:  Parks  College  of  St.  Louis 
University 

Sections  of  the  FAR  Affected:  14  CFR 
part  141  Appendices  A,  C,  D.  and  F 

Description  of  Relief  Sought/ 
Di.<;position:  To  extend  Exemption  No. 
3495  to  allow  students  of  Parks 
College  of  St.  Louis  University  to  be 
trained  to  a  performance  standard  in 
lieu  of  the  minimum  flight  experience 
requirements  of  section  141 
Appendices  A,  C,  D.  and  F.  This 
exemption  does  not  allow  a  reduction 
of  the  minimum  flight  experience 
requirements  for  solo-cross  country 
flight  of  section  141.  Grant,  April  28, 
1993,  Exemption  No.  3495F 

Docket  No.:  22690 

Petitioner:  Boeing  Commercial  Airplane 
Group 

S^tions  of  the  FAR  Affected:  14  CFR 
61.57  {eland  (d) 

DesCifption  of  Relief  Sought/ 
[Disposition:  To  extend  Exemption  No. 
1 4 779  to  permit  Boeing  pilots  to  use 
FAA-approved  simulators  to  meet 
recency  of  experience  requirements  of 
$61.57  (c)  and  (d).  Grant,  April  28. 
1993,  Exemption  No.  4779C 

Docket  No.:  23430 

Petitioner:  Douglas  Aircraft  Company 

Sections  of  the  FAR  Affected:  14  CFR 
61.57  (c)  and  (d) 

Description  of  Relief  Sought/ 
pisposition:  To  extend  Exemption  No. 
i3754  to  permit  I>ouglas  pilots  to  use 
iFAA-approved  simulators  to  meet 
recency  of  experience  requirements  of 
§  61 .57  (c)  and  (d).  Grant,  April  28, 
1993,  Exemption  No.  3754E 

Docket  No.:  Z7\22 

Petitioner.  Air  Tractor  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.31(a)(1) 


Description  of  Relief  Soa^t/ 
Disposition:  To  permit  pilots  of  Air 
Tractor  models  AT-802  and  AT-802A 
to  operate  these  airplanes  without  a 
type  rating,  although  the  maximum 
gross  weight  of  these  airplanes 
exceeds  12.500  pounds.  Grant,  April 
30,  1993.  Exemption  No.  5631 

Docket  No.:  27\3\ 

PeUtioner:  AIREVAC  FOR  TULSA.  INC. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AIREVAC  FOR 
TULSA,  LNC  (AET)  to  operate  without 
a  TSO-C112  (Mode  S)  Transponder 
installed  on  AET's  aircraft  operating 
under  the  provisions  of  section  135. 
Grant.  April  27,  1993.  Exemption  No. 
5648. 

[FR  Doc.  93-11286  Filed  5-11-93;  8;45  am) 
BIUJNG  CODE  4«10-1)-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 
DATES:  The  meeting  will  be  held  on  May 
27,  1993  at  8  a.m.,  and  adjourn  at  11 
a.m.  If  the  agenda  is  not  completed  by 
that  time,  the  meeting  will  resume  at  2 
p.m.  Arrange  for  oral  presentations  by 
May  14.  1993. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufact'irers 
Association,  suite  801, 1400  K  Strofit 
NVV.,  Washington.  DC  2000.5. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Ms.  Kalhy  Ball,  Aircraft  Certification 
Service  (AIR-1).  800  Independence 
Avenue  SVV.,  Washington,  DC  20591, 
telephone  (202)  267-8235. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  secticm  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463;  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on  May 
27, 1993.  at  the  General  Aviation 
Manufacturers  Association,  suite  801, 
1400  K  Street  NW..  Washington.  DC 
20005.  The  meeting  will  begin  at  8  a.ra., 
and  adjourn  at  11  a.m.  If  the  agenda  is 
not  completed  by  that  time,  the  meeting 
will  resume  at  2  p.m.  The  agenda  for  tl» 
meeting  will  include: 
•  Opening  Remarks 


•  Review  of  Action  Items 

•  Reports  of  working  group  chairs 

•  Discussion  of  May  12  ARAC 
Executive  Committee  Meeting 

•  Discussion  of  harmonization  and 
working  group  schedules 

Attendance  is  open  to  the  interested 
pubhc,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  May  14.  1993.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washiagton,  DC.  on  May  6. 1993. 
William  ).  Sullivan. 

Assistant  Executive  Director,  for  Aircraft 
Certification  Procedures,  Aviaticri 
Rulemaking  Advisory  Committee. 
[FR  Doc.  93-11285  Filod  5-11-93;  8.45  am| 

BILUNG  COOE  4»10-1»-M 


Research,  Engineering  end 
Development  Advisory  Committee, 
Security  R&D  Subcommittee;  Meeting 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-362:  5  U,S  C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the 
Scientific  Advisory  Panel  of  the 
Security  R&D  Subcommittee  of  the 
Federal  Aviation  Administration  (FFA) 
Research.  Engineering  and  Development 
Advisory  Committee  to  be  held 
Wednesday.  June  2, 1993.  at  9:15  a.m. 
The  meeting  will  take  place  at  the 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC,  in  the  MOC  Room  on 
the  tenth  flocr  (adjacent  to  Room 
1015A). 

The  agenda  for  this  meeting  will 
include:  (1)  A  review  of  responses  to  the 
draft  white  paper  on  immediate 
procurement  of  equipm.ent;  (2)  a 
detailed  discussion  of  the  FAA's 
response  to  the  June  2,  1992  report;  (3) 
a  review  of  the  task  statement  and 
continued  mission  of  the  panel;  and  (4) 
an  opportunity  for  public  comment. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  m.eeting.  Persons 
wishing  to  present  oral  statements, 
obtain  information,  or  access  FAA 
Headquarters  to  attend  the  meeting 
should  contact  Dr.  Lyle  Malolky.  the 
Panel's  Designated  Federal  Official. 
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FAA/ACS-20.  800  Independence 
Avenue,  SW..  Washington,  DC,  20591, 
telephone  (202)  267-3967. 

Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  E)C.  on  May  3, 1993. 
Martin  T.  Pozesky. 

Executive  Director,  Research,  Engineering  and 

Development  Advisory  Committee. 

|FR  Doc.  93-11283  Filed  5-11-93;  8:45  am) 

BiUJNG  COO€  49ia-13-M 


Research,  Engineering  and 
Development  Advisory  Committee; 
Open  Systems  Development 
Subcommittee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-362;  5  U.S.C.  app.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Open 
Systems  Development  Subcommittee  of 
the  Federal  Aviation  Administration 
Research,  Engineering  and  Development 
Advisory  Committee  to  be  held 
Wednesday,  June  23,  1993,  at  1  p.m. 
The  meeting  will  take  place  at  TRW. 
12900  Federal  Systems  Park  Drive, 
Fairfax,  VA  22033,  in  Conference  Room 
7150-C. 

The  agenda  for  this  meeting  will 
include:  Discussing  the  task  statement 
for  the  subcommittee;  organizing  the 
effort  to  develop  a  report  and 
recommendations;  determining 
presentations/topics  to  be  reviewed; 
scheduling  overview  briefings  to  define 
the  dimensions  of  the  problem,  and 
providing  an  opportunity  for  public 
comment. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Subcommittee 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or  plan 
to  access  the  building  to  attend  the 
meeting  should  contact  Mrs.  Eleanor 
Dex  at  TRW,  telephone  (703)  968-1700. 

Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  May  3, 1993. 
Martin  T.  Rozesky, 

Executiw  Director,  Hesearch.  Engineering  and 

Development  Advisory  Committee. 

(PR  Doc.  93-11282  Filed  5-11-93,  8:45  am] 

BHOMQ  COOE  4«10-1)-H 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  Intemationai 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
intemationai  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  intemationai 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986)  Bahrain,  Iraq,  Jordan,  Kuwait, 
Lebanon.  Libya,  Oman,  Qatar,  Saudi 
Arabia,  Syria,  United  Arab  Emirates, 
Yemen,  Republic  of. 

Dated:  May  3, 1993. 
Sam  Sessions, 

Deputy  Assistant  Secretary  for  Tax  Policy. 
[FR  Doc  93-11262  Filed  5-11-93;  8:45  am] 

WtUNG  COOe  M1fr-2S-M 


Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds  Liquidation;  Covenant 
Mutual  Insurance  Co. 

Covenant  Mutual  Insurance  Company, 
a  Connecticut  Corporation,  formerly 
held  a  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  and 
was  last  listed  as  such  at  57  FR  29368, 
July  1, 1992.  The  Company's  authority 
was  terminated  by  the  Department  of 
the  Treasury-  effective  March  3, 1993. 
Notice  of  the  termination  was  published 
in  the  Federal  Register  of  March  24, 
1993,  on  page  15896. 

On  March  1. 1993.  upon  petition  by 
the  Insurance  Commissioner  of  the  State 
of  Connecticut,  the  Superior  Court  of 
the  Judicial  District  of  Hartford/New 
Britain  at  Hartford,  of  the  the  State  of 
Connecticut,  issued  an  Order  placing 
Covenant  Mutual  Insurance  Company 
into  Rehabilitation.  Mr.  Robert  R. 
Googins,  the  Insurance  Commissioner  of 
the  State  of  Connecticut,  was  appointed 
as  the  Rehabilitator  of  the  Company.  By 
subsequent  order  dated  March  16, 1993, 
the  Connecticut  Court  authorized  the 
Rehabihtator  to  liquidate  the  Florida 
claims.  On  March  17. 1993.  upon  a 
petition  by  the  Insurance  Commissioner 
of  the  State  of  Florida,  the  Circuit  Court 


of  the  Second  Judicial  Circuit,  in  and  for 
Leon  County,  Florida,  issued  an  Order 
of  Liquidation  with  respect  to  Covenant 
Mutual  Insurance  Company.  Mr.  Tom 
Gallagher,  the  Insurance  Commissioner 
of  the  State  of  Florida,  was  appointed  as 
the  Ancillary  Liquidator  of  the 
Company.  All  persons  having  claims 
against  Covenant  Mutual  Insurance 
Company  must  file  their  claims,  by 
September  17, 1993,  or  be  barred  ft-om 
sharing  in  the  distribution  of  assets. 

All  claims  must  be  filed  in  writing 
and  shall  set  forth  the  amount  of  the 
claim,  the  facts  upon  which  the  claim  is 
based,  any  priorities  asserted,  and  any 
other  pertinent  facts  to  substantiate  the 
claim.  It  is  recommended  that  Federal 
Agency  claimants  asserting  priority 
status  imder  31  U.S.C.  3713  who  have 
not  yet  filed  their  claim  should  do  so, 
in  writing,  to:  Department  of  Justice, 
Civil  Division,  Commercial  Litigation 
Branch,  P.O.  Box  875,  Ben  Franklin 
Station.  Washington,  DC  20044-0875, 
Attn:  Ms.  Sandra  P.  Spooner,  Deputy 
Director. 

The  above  office  will  be  consolidating 
any  and  all  claims  against  Covenant 
Mutual  Insurance  Company,  on  behalf 
of  the  United  States  Government.  Any 
questions  conceming  filing  of  claims 
may  be  directed  to  Ms.  Spooner  at  (202/ 
FTS)  724-7194. 

Questions  conceming  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  Washington,  DC 
20227,  Telephone  (202/FTS)  874-6905. 

Dated:  May  5, 1993. 
Charles  F.  Schwan  III, 
Director.  Funds  Management  Division. 
Financial  Management  Service. 
[FR  Doc.  93-11203  Filed  5-11-93;  8:45  am] 

BILLING  CODE  4aiO-35-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  May  12  in 
room  600.  301  4th  Street,  SW., 
Washington  DC  from  10-11  a.m. 

The  Commission  will  meet  with  Ms. 
Jodie  Lewinsohn,  Director,  Office  of  East 
Asia  and  Pacific  Affairs.  USIA,  to 
discuss  public  diplomacy  issues  in  the 
East  Asia/Pacific  area. 
FOR  FURTHER  INFORMATION: 


JMI 
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Please  call  Gloria  Kalamets.  (202)  619- 
4468.  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 


Dated:  May  6.1993. 
Rose  Royal. 

Management  Analyst,  Federal  Register 
Uaison. 

IFR  Doc.  93-11202  Filed  5-11-93;  8:45  ami 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  58,  No.  90 

Wednesday,  May  12,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "GovemnDent  in  the  Sunshine  Acf '  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  26812. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m..  Tuesday,  May  25, 
1993. 

CHANGES  IN  THE  AGENDA:  The 

Commodity  Futures  Trading 
Commission  has  added  to  the  agenda 
apphcations  of  the  Minneapolis  Grain 
Exchange  for  contract  designation  in 
Frozen  Shrimp  hitures  and  options  on 
that  hitures  contract. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission.  ■■ 

IFR  Doc.  93-11355  Filed  5-10-93;  2:14  pm) 

aiLUNO  CODE  8351-01-M 

FOREIGN  CLAIMS  SETTLEMENT  COMMISSION 
F.C.S.C.  Meeting  Notice  No.  9-93 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Fart  504).  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date,  Time,  and  Subject  Matter 

Tues.,  May  25, 1993  at  10:30  a.m.— 

Consideration  of  Proposed  Decisions  on 

claims  against  Iran. 
Hearings  on  the  record  on  objections  to 

Proposed  Decisions  in  the  following 

claims  against  Iran: 
lR-0899— Hugh  E.  Butler 
IR -0900— John  Christopher  Butler 
IR-0901— Patricia  R.  Butler 
IR-1258— Patricia  G.  Parks 
IR-1259— Perry  M.  Parks 
IR-1346 — Langston,  A  Division  of  Molins 

Machine  Company,  Inc. 
IR-1737 — ^Thomas  J.  Temple 
IR-2091— Robert  B.  McCormick 


Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  tc  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street,  NW..  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601  D  Street.  NW..  Room  10000. 
Washington.  IX:  20579.  Telephone: 
(202) 208-7727. 

Dated  at  Washington,  DC  on  May  10. 1993. 
ludith  H.  Lock. 

Administrative  Officer. 

[FR  Doc.  93-11408  Filed  5-10-93;  2:11  pm] 

BILUNG  CODE  4410-01-M 

FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  a  Matter  To  Be  Withdrawn 

From  Consideration  at  an  Agency 

Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  following  will  be  withdrawn  from 
the  agenda  for  consideration  at  the  open 
meeting  of  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10:00  a.m.  on 
Tuesday.  May  11, 1993,  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street. 
NW..  Washington.  D.C.: 

Memorandum  and  resolution  re:  Study  of 
savings  bank  life  insurance  which  makes  a 
finding  whether  savings  bank  life  insurance 
activities  of  insured  banks  pose  or  may  pose 
any  significant  risk  to  the  insurance  fund  of 
which  such  banks  are  members. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Deputy 
Executive  Secretary  of  the  Corporation, 
at (202)  898-6757. 

Dated:  May  7. 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Dep  u  ty  Execu  five  Secretary. 
IFR  Doc.  93-11313  Filed  5-10-93;  9:04  am] 
BitXmO  C00£  t714-0-M 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 
May  19. 1993. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street,  N.W.,  Washington.  D.C 
20456. 

STATUS:  Open. 

BOARD  BRIERNGS: 

1.  Central  Liquidity  Facility  Report  and 
Report  on  CLP  Lending  Rate. 

2.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Request  by  Florida  Horizons  Federal 
Credit  Union  for  a  Community  Charter 
Conversion. 

3.  Proposed  Rule:  Amendment  to  Part  704. 
NCUA's  Rules  and  Regulations,  Corporate 
Credit  Unions. 

4.  Final  Rule:  Amendment  to  Part  710, 
NCUA's  Rules  and  Regulations.  Voluntary 
Liquidation. 

5.  Appeal  by  Farm  Credit  Employees 
Federal  Credit  Union.  St.  Paul.  Minnesota,  of 
Regional  Director's  Decision  to  Disapprove 
Request  for  Overlap  of  Field  of  Membership. 

RECESS:  10:45  a.m. 

TIME  AND  DATE:  11:00  a.m..  Wednesday, 
May  19, 1993. 

PLACE:  Filene  Board  Room,  7th  Floor. 
1776  G  Street.  N.W.,  Washington.  D.C. 
20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-462S-7] 

Protection  of  Stratospheric  Ozona 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  program  for  evaluating  and 
regulating  substitutes  for  the  ozone- 
depleting  chemicals  being  phased  out 
under  the  stratospheric  ozone  protection 
provisions  of  the  Clean  Air  Act  (CAA). 
In  section  612  of  the  amended  CAA,  the 
Agency  is  authorized  to  identify  and 
restrict  the  use  of  substitutes  for  Class 
I  and  II  ozone-depleting  substances 
where  other  alternatives  exist  that 
reduce  overall  risk  to  human  health  and 
the  environment.  EPA  is  referring  to  the 
program  that  would  provide  these 
determinations  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  intended  effect  of  this  action  is  to 
expedite  movement  away  from  ozone 
depleting  compounds. 

hi  this  Notice  of  Proposed 
Rulemaking  (NPRM),  EPA  is  both 
issuing  preliminary  decisions  on  the 
acceptabihty  of  certain  substitutes  and 
introducing  its  plan  for  administering 
the  SNAP  program.  To  arrive  at 
determinations  on  the  acceptability  of 
substitutes,  the  Agency  completed  a 
cross-media  analysis  of  risks  to  himian 
health  and  the  environment  from  use  of 
various  substitutes  in  different 
industrial  applications.  This  analysis  is 
summarized  in  today's  proposal,  and 
covers  substitutes  in  the  refrigeration, 
foam  blowing,  solvents  cleaning,  fire 
extinguishing,  tobacco  puffing, 
adhesives,  coatings  and  inks,  aerosols 
and  sterilants  sectors.  These  sectors 
comorise  the  principal  industrial  sectors 
that  historically  consume  large  volumes 
of  ozone-depleting  compounds. 
DATES:  Written  comments  or  data 
provided  in  response  to  this  document 
must  be  submitted  by  June  21, 1993. 
Any  data  submitted  can  be  designated 
as  Confidential  Business  Information. 
(See  Section  V.C.  for  more  detail.).  EPA 
will  conduct  a  public  hearing  on  this 
NPRM  on  May  28, 1993  beginning  at  9 
a.m.  The  record  of  this  hearing  will 
remain  open  for  30  days  after  the 
hearing  for  the  submission  of  rebuttals 
and  other  supplementary  material. 
AOORESSES:  Written  comments  and  data 
should  be  sent  to  Docket  A-91-42, 
Central  Docket  Section,  South 


Confiarence  Room  4,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8  a.m.  and  3:30 
p.m.  on  weekdays.  As  provided  in  40 
CFR  part  2,  a  reasonable  fee  may  be 
charged  for  photocopying.  To  expedite 
review,  a  second  copy  of  the  comments 
should  be  sent  to  Dmsilla  Hufford. 
Substitutes  Analysis  and  Review 
Branch,  Stratospheric  Protection 
Division,  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation, 
401  M  Street.  SW.,  6205J.  Washington. 
DC  20460.  Information  designated  as 
Confidential  Business  Information  (CBI) 
under  40  CFR,  part  2,  subpart  B  miut  be 
sent  directly  to  the  contact  person  for 
this  notice.  However,  the  Agency  is 
requesting  that  all  respondents  submit  a 
non-confidential  version  of  their 
comments  to  the  docket  as  well. 

The  public  hearing  on  this  NPRM  will 
be  held  at  the  EPA  auditorium  in 
Washington,  DC.  Please  call  the  contact 
person  listed  below  for  details  regarding 
the  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Drusilla  Hufford  at  (202)  233-9101, 
Substitutes  Analysis  and  Review 
Branch.  Stratospheric  Protection 
Division,  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation, 
Washington,  DC. 

8UPPIXMENTARY  INFORMATION: 

I.  Overriew  of  This  Action 

This  action  is  divided  into  eleven 
sections,  including  this  overview: 
I.  Overview  of  This  Action 
n.  Background 

A.  Regulatory  History 

B.  Subgroup  of  the  Federal  Advisory 

Committee 
m.  Section  612  Program 

A.  Statutory  Requirements 

B.  Guiding  Principles 

C.  Implementation  Strategy 

IV.  Scope  of  Coverage 

A.  Definition  of  Substitute 

B.  Who  Must  Report 

V.  Information  Submission 

A.  Overview 

B.  Information  Required 

C.  Submission  of  Confidential  Business 

Information 

VI.  Effisctive  Date  of  Coverage 
A.  General  Provisions 

Vn.  Notice,  Review,  and  I>ecision- 
Making  Procedures 

A.  Substitutes  Reviewed  under  SNAP 

Only 

B.  Joint  Review  of  New  Substitutes 

under  SNAP  and  TSCA  PMN 
Prooam 

C.  Joint  Review  of  Substitutes  under 

SNAP  and  FIFRA 

D.  Shared  Statutory  Authority  with  the 

Food  and  Drug  Administration 


Vni.  Petitions 

A.  Background 

B.  Content  of  the  Petition 

C.  Sufficiency  of  Data 

D.  Criteria  for  Evaluating  Petitions 

E.  Petition  Review  Process 

F.  Critical  Use  Exemption  Petitions 

IX.  Preliminary  Listing  of  Substitutes 

X.  Additional  Information 

XI.  References 
Appendix  A  to  the  preamble 

Class  I  and  Class  II  Ozone-Depleting 
Substances 

Appendix  B  to  the  preamble 
Preliminary  Listing  Decisions 

Appendix  C  to  the  preamble 
Data  Confidentiality  Claims 

IL  Background 

A.  Regulatory  History 

The  stratospheric  ozone  layer  protects 
the  earth  fit)m  dangerous  ultraviolet 
(UV-B)  radiation.  Depletion  of 
stratospheric  ozone  allows  more  UV-B 
radiation  to  penetrate  to  the  earth's 
siuface.  Increased  radiation,  in  turn,  has 
been  linked  to  higher  incidence  of 
certain  skin  cancers  and  cataracts, 
suppression  of  the  immune  system, 
damage  to  crops  and  aquatic  organisms, 
and  increased  formation  of  ground-level 
ozone.  Further,  increased  radiation  can 
cause  economic  losses  from  materials 
damage  such  as  more  rapid  weathering 
of  outdoor  plastics.  (See  53  FR  30566, 
August  12, 1988,  for  more  information 
on  the  effects  of  ozone  depletion.) 

In  response  to  scientific  concerns  and 
findings  on  ozone  depletion,  the  United 
States  and  twenty-three  other  nations 
signed  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  on  September  16, 1987.  The 
original  agreement  set  forth  a  timetable 
for  reducing  the  production  and 
consumption  of  specific  ozone- 
depleting  substances,  including  CFC- 

11,  CFC-12,  CFG-113,  CFC-114.  CFC- 
115,  Halon-1211,  Halon-1301.  and 
Halon-2402.  EPA  implemented  the 
original  Protocol  through  regulations 
allocating  production  and  consumption 
allowances  equal  to  the  total  amount  of 
production  and  consumption  granted  to 
the  United  States  under  the  Protocol. 
(See  final  rule  promulgated  on  August 

12,  1988;  53  FR  30566.) 

The  parties  to  the  Montreal  Protocol 
met  in  London  June  27-29, 1990  to 
consider  amendments  to  the  Protocol.  In 
response  to  scientific  evidence 
inmcating  greater  than  expected 
stratospheric  ozone  depletion,  the 
Parties  agreed  to  accelerate  the  phase- 
out  schedules  for  the  substances  already 
controlled  by  the  Protocol.  They  also 
added  phase-out  requirements  for  other 
ozone-depleting  chemicals,  including 
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.  methyl  chloroform,  carbon 
tetrachloride,  and  other  fully- 
halogenated  chlorofluorocarbons 
(CFCs). 

On  November  15, 1990,  the  President 
signed  the  Clean  Air  Act  Amendments 
of  1990.  Title  VI,  section  604  of  the 
amended  CAA  requires  a  phase-out  of 
CFCs,  halons.  and  carbon  tetrachloride 
by  2000,  which  is  identical  to  the 
London  Amendments,  but  with  more 
stringent  interim  reductions.  Title  VI 
alsodiff'ers  from  the  London 
Amendments  in  mandating  a  faster 
phase-out  of  methyl  chloroform  (2002 
instead  of  2005),  a  restriction  on  the  use 
of  hydrochlorofluorocarbons  (HCFCs) 
after  2015,  and  a  ban  on  the  production 
of  HCFCs  after  2030.  In  TiUe  VI,  section 
602,  the  CFCs,  halons,  carbon 
tetrachloride,  and  methyl  chloroform 
are  defined  as  Class  I  substances;  HCFCs 
are  referred  to  as  Class  n  substances. 
Appendix  A  Usts  the  Class  I  and  Class 
n  substances  identified  in  the  CAA. 

In  addition  to  the  phase-out 
requirements.  Title  VI  includes 
provisions  to  reduce  emissions  of  Class 
I  and  Class  II  substances  to  the  "lowest 
achievable  level"  in  all  use  sectors  and 
to  maximize  the  use  of  recychng  and 
recovery  upon  disposal  (section  608).  It 
also  requires  EPA  to  ban  nonessential 
products  containing  ozone-depleting 
substances  (section  610);  establish 
standards  and  requirements  for  the 
servicing  of  motor  vehicle  air 
conditioners  (section  600);  mandate 
warning  labels  on  products  made  with 
or  containing  Class  I  or  containing  Class 
n  substances  (section  611);  and  establish 
a  safe  alternatives  program  (section 
612).  The  development  and 
implementation  of  the  safe  alternatives 
program  under  section  612  is  the  subject 
of  this  action. 

In  October  1901,  the  National 
Aeronautics  and  Space  Administration 
(NASA)  announced  several  new 
findings  documenting  ozone  depletion 
over  the  last  decade  that  was  more 
severe  than  had  previously  been 
predicted  by  atmospheric  modeling  or 
measurements.  In  particular,  NASA 
found  2.9  per  cent  ozone  depletion  over 
the  northern  mid-latitudes  over  the  past 
decade  in  summertime — the  first  time  a 
trend  showing  ozone  depletion  had 
been  detected  in  the  U.S.  during  that 
time  of  year,  when  risks  from  depletion 
are  greatest. 

Partly  in  response  to  these  findings, 
on  February  11, 1992,  President  Bush 
announced  an  accelerated  phase-out 
schedule  for  Class  I  substances  as 
identified  in  the  CAA.  This  schedule 
has  recently  been  published  in  the 
Federal  Roister  (58  FR 15014;  March 
18, 1993).  The  President  also  ordered  an 


accelerated  review  of  substitutes  that  do 
less  damage  to  the  ozone  layer  than 
ozone-depleting  compounds.  The 
existence  of  the  expedited  phase-out 
schedule  and  the  President's  directive 
regarding  alternatives  adds  a  new 
iirgency  to  EPA's  effort  to  review  and 
list  substitutes  for  Class  I  and  II 
substances  under  section  612. 

B.  Subgroup  of  the  Federal  Advisory 
Committee 

In  1989,  EPA  organized  the 
Stratospheric  Ozone  Protection 
Advisory  Committee  (STOP AC)  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  section  9(c).  The  STOPAC 
consists  of  members  selected  on  the 
basis  of  their  professional  quaUfications 
and  diversity  of  perspectives  and 
provides  r^resentation  from  industry, 
academia.  Federal,  state,  and  local 
government  agencies,  non-governmental 
and  environmental  groups,  as  well  as 
international  organizations.  Since  its 
formation,  the  STOPAC  has  provided 
advice  and  counsel  to  the  Agency  on 
policy  and  technical  issues  related  to 
the  protection  of  stratospheric  ozone. 
In  1991,  the  Agency  asked  STOPAC 
members  to  participate  in  subgroups  to 
assist  in  developing  regulations  under 
Title  VI  of  the  CAA.  EPA  established  a 
subgroup  of  the  standing  STOPAC  to 
guide  the  Agency  specifically  on 
development  of  the  safe  alternatives 
program.  To  date,  the  subgroup  on  safe 
alternatives  has  met  twice.  At  the  first 
meeting  in  May  1991,  subgroup 
members  reviewed  a  detailed 
description  of  EPA's  plans  for 
implementing  section  612.  At  this 
meeting,  there  was  general  agreement  on 
the  need  to  issue  a  request  for  data  to 
provide  the  general  public  with  an 
opportimity  to  furnish  the  Agency  with 
information  on  substitutes.  The  group 
also  agreed  on  the  need  to  review 
substitutes  as  quickly  as  possible  to 
avoid  any  delay  In  industry's  efforts  to 
phase  out  of  ozone-depleting 
substances. 

At  the  second  meeting  of  the 
subgroup,  in  July  1991,  subgroup 
membere  provided  EPA  with  comments 
on  a  draft  of  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM),  which 
was  prepared  in  response  to  the 
conclusions  of  the  first  meeting.  The 
comments  fociised  primarily  on  the 
draft  disciission  of  EPA's  plans  for 
implementing  section  612  and 
refinements  to  a  list  of  preliminary 
substitutes  that  the  Agency  intended  to 
review.  Based  on  comments  received 
frt>m  the  subgroup  and  other  offices 
within  EPA,  a  final  ANPRM  was 
prepared  which  was  published  in  the 


Federal  Register  on  January  16, 1992 
(57  FR  1984;  January  16). 

m.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  is  referring  to 
this  new  program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  Rulemaking— Section  6l2{c) 
requires  EPA  to  promulgate  rules  by 
November  15, 1992,  making  it  unlawful 
to  replace  any  Class  I  or  Class  n 
substance  with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that:  (1) 
Reduces  the  overall  risk  to  human 
health  and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/Acceptable 
Substitutes— Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  prohibited  for  specific  uses. 
EPA  must  publish  a  corresponding  Ust 
of  acceptable  alternatives  for  si>edfic 
uses  as  well. 

•  Petition  Process— Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition. 

•  90-day  notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
Class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interatate  commerce  for  significant  new 
uses  as  substitutes  for  a  Class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safety  studies 
on  such  substitutes. 

•  Outreoc/i— Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  Federal  research 
facilities  and  resources  to  assist  usere  of 
Class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  aean/ig/iouse— Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  ara 
available  for  products  and 
manufacturing  processes  which  use 
Qass  I  and  D  substances. 
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B.  Guiding  Principles 

EPA  has  followed  several  guiding 
principles  in  developing  the  SNAP 
program: 

(1)  Evaluate  substitutes  within  a 
comparative  risk  framework.  The 
Agency's  risk  evaluation  examines  risks 
of  substitutes  using  risks  from 
continued  use  of  ozone-depleting 
compounds  as  well  as  risks  associated 
with  other  substitutes  as  reference 
points.  This  evaluation  will  consider 
factors  such  as  effects  due  to  ozone 
depletion  as  well  as  effects  due  to  direct 
toxicity  across  all  substitutes.  Other  risk 
factors  considered  include  effects  on 
water  and  air  quality,  direct  and  indirect 
contributions  to  global  wanning,  and 
occupational  health  and  safety.  Where 
such  effects  could  be  of  concern,  the 
evaluation  will  screen  these  effects. 
However,  EPA  does  not  believe  that  a 
numerical  scheme  producing  a  single 
index  to  rank  all  substitutes  based  on 
risks  is  appropriate.  A  strict  quantitative 
index  would  not  allow  for  sufficient 
flexibility  in  making  appropriate  risk 
management  decisions  that  consider 
issues  such  as  the  quality  of  information 
supporting  the  decision,  the  degree  of 
uncertainty  in  the  data,  the  availability 
of  other  substitutes,  and  economic 
feasibility. 

(2)  Do  not  require  that  substitutes  be 
risk-free  to  be  considered  "safe". 
Section  612(c)  requires  the  Agency  to 
publish  a  list  of  safe  alternatives  where 
the  Agency  has  identified  unacceptable 
subsUtutes.  The  Agency  interprets  this 
as  a  mandate  to  identify  substitutes  that 
reduce  risks  when  compared  to  use  of 
Class  I  or  n  compounds  or  to  other 
substitutes  for  Class  I  or  II  substances, 
rather  than  a  mandate  to  list  as 
acceptable  only  those  substitutes  with 
zero  risks.  In  keeping  with  this 
interpretation,  the  Agency  believes  that 
a  key  goal  of  the  SNAP  program  is  to 
promote  the  use  of  substitutes  for  Class 
I  and  n  chemicals  that  minimize  risks  to 
human  health  and  the  environment 
relative  to  other  alternatives.  In  some 
cases,  this  approach  may  involve 
designating  a  substitute  as  acceptable 
even  though  the  compound  may  be 
toxic,  or  pose  other  environmental  risk 
of  some  type. 

(3)  Restrict  only  those  substitutes  that 
are  significantly  worse.  As  a  corollary  to 
die  point  above.  EPA  does  not  intend  to 
restrict  a  substitute  if  it  poses  only 
marginally  greater  risk  than  another 
substitute,  all  things  considered. 
Drawing  fine  distinctions  concerning 
the  acceptability  of  substitutes  would  be 
extremely  difficult  given  the  variability 
in  how  each  substitute  can  be  used 
within  a  specific  application  and  the 


resulting  uncertainties  surrounding 
potential  health  and  environment^ 
effects.  The  Agency  also  does  not  want 
to  intercede  in  the  market's  choice  of 
available  substitutes,  unless  a  substitute 
has  been  proposed  or  is  being  used  that 
is  clearly  more  harmful  to  human  health 
and  the  environment  than  other 
alternatives. 

(4)  Evaluate  risks  by  use.  Section  612 
requires  that  substitutes  be  evaluated  by 
use.  Environmental  and  human  health 
exposures  can  vary  significantly 
depending  on  the  particular  application 
of  a  substitute.  Thus,  the  risk 
characterizations  must  be  designed  to 
represent  differences  in  the 
environmental  and  human-health  effects 
associated  with  diverse  uses. 

(5)  Provide  the  regulated  community 
with  information  as  soon  as  possible. 
The  Agency  recognizes  the  need  to 
provide  the  regulated  community  with 
information  on  the  acceptability  of 
various  substitutes  as  soon  as  possible. 
Given  this  need,  EPA  has  decided  to 
expedite  the  review  process  by 
conducting  initial  risk  characterizations 
for  the  major  substitutes  now  known  to 
the  Agency.  The  results  of  the  risk 
characterizations  will  be  used,  as 
discussed  in  the  previous  section,  to 
propose  determinations  regarding  the 
acceptability  of  the  substitutes. 

(6)  Do  not  endorse  products 
manufactured  by  specific  companies. 
While  the  goal  of  the  SNAP  program  is 
to  identify  acceptable  substitutes,  the 
Agency  will  not  issue  company-specific 
product  endorsements.  In  some  cases, 
the  Agency  may  base  its  analysis  on 
data  received  on  Individual  products, 
but  the  addition  of  a  substitute  to  the 
approved  list  based  on  that  analysis 
does  not  represent  a  preference  for  that 
company's  product  over  comparable 
products  offered  by  other 
manufacturers. 

(7)  Defer  to  other  environmental 
regulations  when  warranted.  In  some 
cases,  EPA  and  other  federal  agencies 
have  developed  extensive  regulations 
under  other  statutes  or  other  parts  of  the 
CAA  that  address  any  potential  cross-  or 
inter-media  transfers  that  may  result 
from  the  use  of  alternatives  to  Class  I 
and  n  substances.  For  example,  ceasing 
to  use  an  ozone-depleting  compound 
may  in  some  cases  entail  increased  use 
of  chemicals  that  increase  tropospheric 
air  pollution.  These  chemicals,  such  as 
volatile  organic  compounds  (VOCs)  or 
hazardous  air  pollutants  (HAPs),  are 
already  regulated  under  other  sections 
of  the  CAA,  and  determinations  under 
the  SNAP  program  will  take  these 
existing  regulations  into  account.  Where 
necessary,  the  Office  of  Air  and 
Radiation  will  confer  with  other  EPA 


program  offices  or  federal  agencies  to 
ensure  that  any  regulatory  overlap  is 
handled  efficiently. 

C.  Implementation  Strategy 

Implementation  of  the  SNAP  program 
is  directed  towards  fulfilling  the  general 
policy  contained  In  section  612  of 
identifying  substitutes  that  can  serve  as 
replacements  for  ozone-depleting 
substances,  evaluating  their  effects  on 
human  health  and  the  environment,  and 
encouraging  the  use  of  those  substitutes 
believed  to  oresent  low  risks  to  human 
health  and  tne  environment 
Implementation  of  this  policy  involves 
three  key  activities.  The  first  is  to 
develop,  promulgate,  and  administer  a 
regulatory  program  for  identifying  and 
evaluating  substitutes.  The  second 
activity  is  to  undertake  a  review  of  the 
existing  substitutes  based  on  criteria 
established  for  the  program  and  then  to 
publish  a  list  of  acceptable  and 
unacceptable  substitutes  by  appUcatioo. 
The  third  activity  is  to  review  additional 
substitutes  as  they  are  developed  to 
allow  their  timely  introduction  into  the 
marketplace. 

To  expedite  implementation  of  the 
SNAP  program,  EPA  has  developed  not 
only  a  process  for  examining  the 
alternatives,  as  discussed  in  today's 
proposal,  but  has  completed  an  initial 
analysis  of  many  key  substitutes  based 
on  the  criteria  being  proposed.  Section 
IX  summarizes  the  results  of  this  initial 
assessment.  More  detail  on  the  steps 
leading  up  to  today's  proposal  and  the 
anticipated  implementation  of  the 
SNAP  program  is  given  below. 


1.  Issue  ANPRM  and  Request  for  Data 

In  January  of  this  year,  EPA  published 
in  the  Federal  Register  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  and  Request  for  Data  (57  FR 
1984;  January  16. 1992).  The  ANPRM 
described  in  general  terms  EPA's  plans 
for  developing  the  SNAP  program  and 
solicited  public  comment  on  the 
Agency's  planned  approach.  The 
ANPRM  also  included  an  appendix 
listing  substitutes  that  the  Agency 
planned  to  include  in  its  initial 
substitute  determinations.  The  ANPRM 
invited  industry  to  submit  information 
on  these  substitutes  and  to  identify 
additional  alternatives  to  be  considered 
in  the  SNAP  program. 

The  Agency  received  approximately 
one  hundred  comments  from  industry, 
trade  groups,  and  other  federal  agencies. 
These  comments  contained  information 
on  potential  substitutes  for  ozone- 
depleting  chemicals,  as  well  as 
comments  on  the  SNAP  program  as 
described  in  the  ANPRM  In  some  cases, 
the  Information  provided  on  substitutes 
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did  not  contain  sufficient  data  for  the 
Agency  to  immediately  incorporate 
these  alternatives  into  the  risk 
characterizations.  The  Agency  is 
working  now  to  gather  additional 
information  on  these  alternatives  to 
ensure  that  they  can  be  included  in  the 
list  of  reviewed  substitutes  in  the  final 
rule. 

Comments  on  the  SNAP  program 
itself  focused  primarily  on  issues  such 
as  effective  dates,  small  uses,  the 
desirability  of  assured  minimum 
periods  of  use  for  substitutes,  how 
mixtures  will  be  handled  by  the  SNAP 
program,  and  how  specific  the  Usts  of 
"acceptable"  and  "unacceptable" 
substances  will  be.  These  comments, 
and  the  Agency's  response  to  them,  are 
addressed  in  later  sections  of  today's 
proposal. 

2.  Dsvelop  Preliminary  Detanninatirau 
on  Substitutes 

To  arrive  at  its  SNAP  determinations, 
the  Agency  has  been  collecting  and 
evaluating  information  on  substitutes 
since  the  President's  signing  of  the 
Clean  Air  Act  Amendments  in 
November  1990.  In  some  caaes,  this 
information  has  been  furnished  directly 
by  companies  manufacturing,  selling,  or 
using  the  substitutes.  In  others,  the 
Agency  has  initiated  its  own  studies  to 
characterize,  for  example,  worker 
exposures  where  toxicity  was 
anticipated  to  present  a  potential 
problem.  Response  to  the  request  for 
data  in  the  January  ANPRM  augmoited 
the  Agency's  available  data,  both  by 
helping  to  identify  substitutes  that  merit 
consideration  in  the  SNAP  program  and 
by  providing  additional  information  on 
substitutes  already  under  consderation. 
There  are.  however,  still  omissions  in 
the  Agency's  list  of  substitutes  under 
consideratian.  In  some  cases, 
engineering  and  use  profile  data  are 
missing:  in  others,  information  on 
potential  market  applications  may  not 
yet  be  available.  The  Agency  today  is 
repeating  the  data  request  issued  in  the 
ANPRM.  and  is  encouraging  companies 
that  manuCscture  substitutes  to  provide 
infbrmatioo. 

3.  Publish  Proposed  SNAP  Process  and 
Proposed  Detarminationa 

This  NPRM  represents  the  third 
implemmtation  step,  which  is  to 
describe  the  proposed  structure  and 
process  for  administering  the  SNAP 
program  and  to  propose  determinations 
on  the  acceptability  of  key  substitutes. 
The  notice  also  contains  the  proposed 
regulatory  language  that  will  serve  as 
the  legal  basis  for  administering  and 
enforcing  the  SNAP  program. 


EPA  believes  that  notice-and- 
comment  rulemaking  procedures  are 
necessary  to  establish  these  regulations 
governing  the  SNAP  program.  EPA 
further  believes  that  rulemaking  is  also 
required  to  place  any  substance  on  the 
list  of  prohibited  substances,  to  list  a 
substance  as  acceptable  only  under 
certain  conditicms,  or  to  remove  a 
substance  fit>m  either  the  list  of 
prohibited  or  acceptable  substitutes. 
EPA  requests  comment,  however,  on  the 
need  to  remove  a  substance  from  the  list 
of  acceptable  substitutes  through 
rulemalung. 

EPA  does  not  beUeve  that  rulemaking 
procedures  are  required  to  list 
alternative*  as  acceptable  with  no 
limitations.  Such  Ustings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  substance. 
Consequently,  once  this  rule  is 
promulgated.  EPA  will  be  adding 
substances  to  the  list  of  acceptable 
alternatives  without  first  requesting 
comment  on  new  listings. 

Because  EPA's  SNAP  regulations  are 
not  yet  final,  however,  manufacturers 
and  users  may  have  additional 
information  that  could  help  EPA  in 
making  this  first  round  of  SNAP 
determinations.  Recognizing  this,  EPA 
has  elected  to  propose  the  list  of 
acceptable  alternatives  identified  in  this 
notice,  and  to  request  public  comment 
on  these  listings.  This  should  not  in  any 
way  be  taken  as  a  precedent  for  future 
listings  of  acceptable  substitutes.  Once 
the  SNAP  program  regulations  are 
finally  adc^ed  and  EPA  has  received 
SNAP  notices  bom  manufacturers  and 
users,  EPA  will  add  substances  to  the 
list  of  acceptable  substitutes  without 
notice-and-comment  procedures. 

Any  approvals  or  prohibitions  on 
substitutes  described  in  this  notice  are 
preliminary  and  will  not  be  final  imtil 
the  SNAP  program  is  promulgated.  Even 
though  they  are  preliminary,  the  Agency 
is  issuing  the  SNAP  decisions  now 
because  many  companies  are  awaiting 
Agency  guidance  before  switching  out 
of  ozone-depleting  substances.  The 
Agency  believes  that  by  publishing 
these  preliminary  determinations,  it  has 
met  the  intent  of  section  612  to  inform 
the  public  of  Class  I  and  II  substitutes 
believed  to  present  minimal  risks  to 
human  health  and  the  environment. 
Moreover,  given  the  accelerated  pace  of 
the  phase-out  of  Class  I  compounds,  the 
Agency  wants  to  encourage  the  earliest 
possible  shift  to  the  alternatives 
identified  on  today's  list  of  acceptable 
substitutes. 

The  Agency  may  revise  these 
decisions  in  the  fixture  as  it  reviews 
additional  substitutes  and  lacmvaa  mora 
data  on  substitutes  already  covered  by 


the  program.  However,  EPA  expects 
future  changes  to  the  SNAP  lists  to  be 
minor,  and  thus  not  to  represent  an 
imdue  burden  on  the  regulated 
community.  The  principal  types  of 
changes  the  Agency  expects  to  make  in 
the  future  would  be  to  add  new 
substitutes  or  sectors  to  the  lists,  rather 
than  to  change  a  substitute's  approval 
status.  Further,  once  a  substitute  has 
been  finally  placed  on  either  the 
acceptable  or  the  unacceptable  list,  EPA 
will  conduct  notice-and-comment 
rulemaking  to  subsequently  remove  a 
substitute  from  either  list,  as  described 
below  in  Section  Vn.  Again,  the  Agency 
requests  comment  on  whether  formal 
rulemaking  is  necessary  to  remove  a 
substance  from  the  acceptable  list. 

4.  Issue  Final  Regulation 

As  discussed  above,  the  final  rule  will 
promulgate  the  SNAP  process  and  the 
first  set  of  determinations  on  SNAP 
substitutes.  The  final  regulation  will 
address  comments  that  the  Agency 
receives  on  today's  NPRM.  and  will  also 
incorporate  any  further  data  on 
substitutes  that  are  received  during  the 
comment  period. 

5.  Maintain  and  Update  SNAP 
Determinations 

Three  mechanisms  exist  for  revising 
or  expanding  the  hst  of  SNAP 
determinations  published  in  the  final 
regulation.  First,  under  section  612(d), 
the  Agency  will  review  and  either  grant 
or  deny  petitions  to  add  or  delete 
substances  &t)m  the  SNAP  list  of 
acceptable  or  unacceptable  alternatives. 
Section  Vin  of  this  notice  presents 
EPA's  proposed  method  for  handling 
petitions. 

The  second  means  of  revising  or 
expanding  the  list  of  SNAP 
determinations  is  through  the 
notifications,  which  must  be  submitted 
to  EPA  90  days  before  introduction  of  a 
chemical  into  interstate  commerce  for 
significant  new  use  as  an  alternative  to 
Class  I  or  Class  n  substances.  These  90- 
day  notifications  are  required  by  section 
612(e)  of  the  CAA  and  by  EPA 
regulations  today  proposed  to  be  issued 
imder  sections  114  and  301  of  the  Act 
to  implement  section  612(c).  In  Section 
vn,  this  notice  discusses  the  Agency's 
proposed  approach  for  processing  these 
notifications,  including  a  proposed 
strategy  for  integrating  the  SNAP 
notifications  with  other  chemical  review 
programs  already  being  implemented  by 
EPA  under  authorities  provided  in  the 
Toxic  Substances  Control  Act  (TSCA) 
and  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Other 
parts  of  this  action  also  explain  how  the 
Agency  will  address  the  oreriap 
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between  SNAP  regulations  and 
regulations  issued  under  other  titles  of 
the  Clean  Air  Act. 

Finally,  the  Agency  believes  that 
section  612  authorizes  it  to  initiate 
changes  to  the  SNAP  determinations 
independent  of  any  petitions  or 
notifications  received.  These 
amendments  can  be  based  on  new  data 
on  either  additional  substitutes  or  on 
characteristics  of  substitutes  previously 
reviewed. 

6.  Perform  Outreach  and  Operate 
Clearinghouse 

Outreach  and  the  clearinghouse 
comprise  the  technical  assistance 
component  of  the  SNAP  program.  The 
purpose  of  this  effort  is  to  provide 
information  for  companies  to  use  in 
selecting  among  the  approved 
substitutes.  Section  VILA. 3. f.  describes 
the  Agency's  proposed  approach  for 
establishing  the  clearinghouse  and 
performing  outreach. 

rV.  Scope  of  Coverage 

A.  Definition  of  Substitute 
1.  Statutory  Language 

Based  on  the  language  of  section 
612(a)  of  the  CAA,  the  Agency  is 
proposing  in  the  SNAP  program  to 
define  a  "substitute"  as  any  chemical, 
product  substitute,  or  alternative 
manufacturing  process,  whether  existing 
or  new.  that  could  replace  a  Class  I  or 
Class  II  substance.  While  subsequent 
subsections  of  section  612  refer  only  to 
"substitute  substances"  or  "substitute 
chemicals,"  EPA  is  proposing  a 
definition  that  interprets  these 
provisions  as  incorporating  the  general 
definition  of  substitute  presented  in 
612(a).  The  Agency  believes  that  this 
definition  is  consistent  with  the  overall 
intent  of  section  612  and  is  necessary  to 
enable  EPA  to  identify  and  analyze  the 
universe  of  substitutes  for  Class  I  and  11 
substances. 

Section  612(c)  prohibits  users  from 
replacing  Class  I  or  II  substances  with 
any  substitute  substance  which  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  and  the 
environment,  where  the  Administrator 
has  identified  an  alternative  to  such 
replacement  that  (1)  reduces  overall  risk 
to  human  health  and  the  environment, 
and  (2)  is  currently  or  potentially 
available.  EPA  beUeves  that  in  addition 
to  authorizing  the  Agency  to  ban  the  use 
of  a  given  substitute  substance,  section 
612  confers  the  legal  authority  to  allow 
the  use  of  a  substance  only  under 
certain  use  conditions,  such  as  with 
mitigation  measures.  EPA  only  intends 
to  use  this  authority  where  a  viable 
substitute  exists,  but  would  otherwise 


have  to  be  disallowed  because  of  risk 
associated  with  its  uncontrolled  use. 
EPA  anticipates  imposing  use 
conditions  only  in  the  rare  instances 
where  clear  regulatory  gaps  exist,  and 
where  an  unreasonable  risk  exists  in  the 
absence  of  any  condition. 

In  imposing  conditions,  EPA  does  not 
intend  to  preempt  other  regulatory 
authorities,  such  as  those  exercised  by 
the  Occupational  Safety  and  Health 
Administration  (OSHA),  or  other 
standard  setting  bodies.  Rather,  EPA 
hopes  to  fill  existing  regulatory  gaps 
during  the  interim  period  of  substitution 
away  from  ozone-depleting  compounds, 
and  provide  the  needed  margin  of 
protection  to  human  health  and  the 
environment  until  other  regulatory 
controls  or  standards  are  developed 
under  appropriate  authorities.  Once 
existing  gaps  are  filled,  EPA  will  rescind 
any  conditions  which  have  become 
redundant.  The  mechanism  for 
informing  the  public  of  this  change  will 
be  the  quarterly  Federal  Register  notices 
updating  the  status  of  the  SNAP  lists. 
These  are  discussed  further  below  in 
section  Vn.A. 

The  Agency,  however,  requests 
comment  on  the  general  issue  of  the 
need  for  use  conditions.  In  particular, 
EPA  requests  comment  on  whether 
section  612  in  fact  confers  upon  the 
Agency  the  authority  to  go  beyond  the 
listing  of  acceptable  and  unacceptable 
alternatives  and  to  set  such  use 
conditions.  Further,  EPA  requests 
comment  on  the  capability  and 
practicality  of  EPA  enforcing  use 
conditions  which  may,  for  example, 
closely  resemble  workplace  safety 
standards,  which  are  typically  within 
the  enforcement  purview  of  other 
regulatory  authorities. 

EPA  also  requests  comment  on 
whether,  when  an  unreasonable  risk 
might  exist  due  to  a  gap  in  regulatory 
coverage,  the  appropriate  means  to 
address  these  risks  is  through  the 
existing  regulatory  framework  of  other 
federal  authorities.  For  example,  rather 
than  using  EPA's  use  conditions  to 
address  existing  gaps  in  workplace 
safety  standards,  EPA  could  refer  the 
matter  to  the  appropriate  OSHA 
authorities  and  request  appropriate 
action  to  mitigate  an  otherwise 
unreasonable  risk.^ 

Alternatively,  where  the  length  of 
time  required  to  address  a  problem 
under  another  authority  may  be 
unacceptably  long  given  the  nature  of 


>  29  U.S.C  654.  OSHA  Geoeral  Duty  CkuM. 
requuTM  that  each  employer  "shall  furnish  to  each 
of  his  employeei  employment  and  a  place  of 
employment  which  are  free  from  recognized 
hazards  that  are  causing  or  are  likely  to  causa  death 
or  serious  physical  harm  to  his  employees.  *  *  *" 


the  risk,  there  may  be  cases  in  which 
EPA  would  simply  consider  > 
unacceptable  the  use  of  a  given 
substitute,  pending  the  development  of 
a  regulatory  framework  to  control  the 
risk  it  poses  in  its  use  as  a  substitute  for 
an  ozone-depleting  compound. 

Section  612(e)  makes  clear  that  a 
chemical  can  be  a  substitute  whether  it 
is  existing  or  new.  Also,  the  language  in 
section  612(c}  clearly  states  that  a 
substitute  may  be  "currently  or 
potentially  available."  The  Agency  is 
proposing  to  define  as  potentially 
available  any  alternative  that  the 
Agency  reasonably  believes  to  be 
technologically  feasible  and 
economically  viable,  even  if  not  all 
testing  has  yet  been  completed  and  it  is 
not  yet  produced  and  sold  in 
commercial  quantities.  EPA  solicits 
comment  on  this  approach. 

The  language  included  in  section  612 
is  written  broadly  to  allow  for  an  all- 
encompassing  evaluation  of  substitutes 
that  will  be  introduced  as  replacements 
for  ozone-depleting  chemicals. 
However,  additional  clarification  is 
presented  below  to  further  explain  the 
Agency's  definition  of  a  "substitute" 
based  on  section  612. 

2.  Additional  Clarification 

a.  Chemicals  Already  Listed  as 
"Existing"  under  TSCA.  Many 
commenters  have  expressed  the  view 
that  any  compound  already  existing 
(e.g.,  listed  on  the  TSCA  inventory, 
either  through  the  grandfathering 
provisions  or  by  undergoing  new- 
chemical  review  imder  section  5  of 
TSCA)  is  not  subject  to  review  under 
section  612.  Nothing  on  the  face  of 
section  612(c),  however,  suggests  that 
any  "new"  compound  can  be 
considered  a  substitute  for  purposes  of 
that  subsection.  Moreover,  section 
612(e)  explicitly  requires  producers  of 
chemicals,  both  "new  and  existing,"  to 
notify  the  Agency  before  introducing 
such  chemicals  into  interstate 
commerce  for  significant  new  uses  as 
Class  I  alternatives.  In  addition,  section 
612(c)  requires  the  Agency  to  produce 
lists  of  acceptable  and  unacceptable 
substitutes,  without  regard  to  the  status 
of  each  chemical,  whether  new  or 
existing. 

These  interrelated  provisions  of 
section  612  serve  as  the  basis  for  the 
Agency's  beUef  that  all  substitutes, 
whether  "new  or  existing"  chemicals, 
are  subject  to  SNAP  review.  This 
regulatory  purview  would  thus 
necessarily  extend  to  those  chemicals 
already  listed  on  the  TSCA  inventory. 
EPA  believes  SNAP  review  is  critical 
given  the  differing  statutory  objectives 
of  TSCA  and  the  CAA,  and  the  new  and 
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expanded  applications  of  many  existing 
chemicals  as  Class  I  and  Class  II 
replacements,  which  could  ^ter  existing 
release  and  exposals  profiles. 

b.  Expanded  Use  of  Existing 
Alternatives.  There  has  also  been  some 

auestion  regarding  whether  an  existing 
Itsmative  already  being  sold 
commercially  (e.g..  use  of  semi-aqueous 
cleaners  in  the  electronics  industry) 
would  be  subject  to  review  under 
section  612.  The  Agency  believes  that 
they  would.  Because  of  the  phase-out. 
uses  of  existing  substitutes  can  be 
expected  to  increase  significantly 
beyond  current  consumption.  This 
increased  use  could  translate  into 
greater  releases  and  risks,  and  existing 
substitutes  are  therefore  subject  to 
SNAP  approval  where  their  use  could 
significantly  expand  to  new  users  or 
product  lines.  Users  should  note  that 
preUminary  SNAP  determinations 
discussed  in  Section  DC  of  this  action 
demonstrate  that  with,  taw  exceptions, 
all  substitutes  already  on  the  market 
meet  the  conditions  for  SNAP  approval. 

c.  Authority  to  Review  Substitutes  for 
Class  11  Compounds.  Section  612(c] 
authorizes  the  Administrator  to  prohibit 
the  use  of  substitutes  for  Class  n,  as  weQ 
as  Class  I  substances,  and  requires  the 
Agency  to  compile  lists  of  suostitutes 
for  Class  II  as  well  as  Class  I  compounds 
upon  making  the  requisite  findings. 
This  is  in  part  because  of  the 
considerable  overlap  in  sectors  that  use 
Class  I  and  n  substances.  More 
importantly,  this  mirrors  the  statute's 
general  emphasis  on  moving  away  from 
Class  I  compounds  in  a  way  that  does 
not  create  new  and  unintended 
environmental  problems.  Clearly,  for  the 
same  reasons  Class  I  substitutes  require 
review.  Class  II  substitutes  should  also 
be  reviewed. 

To  obtain  the  data  necessary  to 
analyze  Class  II  substitutes,  the  Agency 
is  proposing  to  use  statutory  authority 
provided  in  sections  114  and  301  of  the 
CAA  with  612(c).  These  sections 
together  authorize  the  Administrator  to 
promulgate  regulations  needed  to 
require  companies  to  provide 
information  EPA  may  reasonably 
require  to  identify  acceptable  and 
.  unacceptable  substitutes  for  Class  II 
substances.  EPA  proposes  to  exercise 
this  authority  so  that  Class  I  and  Class 
n  substitutes  are  subject  to  the  same 
information  reporting  requirements  and 
listing  process. 

d.  Designation  of  Class  I  and  Class  U 
Chemicals  as  Substitutes.  EPA  believes 
that  the  review  authority  under  section 
612  extendsalso  tousaof  Classlaad 
Class  H  chemicals  as  substitutes,  even 
though  these  chemicals  are  subject  to 
the  phase  out  provisions  of  the  CAA. 


While  some  comments  received  by  the 
Agency  in  response  to  the  ANPRM 
que^ionEPA's  authority  under  section 
612  to  review  Class  I  and  Class  II 
chemicals  as  substitutes  (e.g.,  methyl 
chloroform  used  to  replace  CFC-113).  it 
is  clear  that  these  compounds  can  be 
used  as  substitutes  for  other  Class  I  and 
n  substances  in  certain  applications. 
Since  section  612  authority  extends  to 
"any"  substitutes,  they  are  subject  to 
review  under  the  SNAP  program  just  as 
any  other  substitute.  Given  the  potential 
for  the  Class  I  and  Class  n  cheniicals  to 
continue  depleting  stratospheric  ozone 
and  thus  a^ct  human  health  and  the 
environment,  a  close  examination  of 
these  alternatives  in  the  context  of  both 
their  effect  on  the  environment  and  the 
availability  of  other  substitutes  for 
particular  uses  is  warranted  under 
section  612. 

e.  Alternative  Substances  and 
Manufacturing  Processes.  Section  612(c) 
broadly  charges  EPA  to  identify 
alternatives  to  ozone-depleting 
substances.  For  example.  EPA  believes 
that  alternative  substances  can  include 
no-clean  fluxes  for  solvent  cleaning, 
substituting  for  solvents  using  Gass  I  or 
II  compounds.  Several  commenters 
disagree  with  this  interpret  lion  of  the 
language  in  section  612.  However,  EPA 
beiieves  it  appropriate  to  consider 
substitute  substances  in  its  reviews 
under  the  SNAP  program,  since  many  of 
these  alternatives  are  viable  substitutes 
and  could  reduce  overall  risks  to  human 
health  and  the  environment. 

Similarly,  new  production  techniques 
and/or  processing  equipment  are 
important  developments  that  can 
minimize  environmental  releases. 
Accordingly,  alternative  manufacturing 
processes  will  also  be  examined  under 
section  612  in  the  context  of  use  and 
emissions  of  substitutes.  Section  612*8 
reference  to  "alternative",  instead  of 
"alternative  substance",  or  "alternative 
chemical",  implies  a  statutory  intent 
that  "alternative"  be  read  broadly. 

EPA  will  encourage,  where 
appropriate,  alternative  processes  that 
reduce  environmental  and  human 
health  effects.  In  many  applications, 
reliance  on  alternative  processes  and/or 
equipment  may  be  associated  with  the 
use  of  substitute  chemicals.  In  these 
instances,  EPA  encourages  the  filing  of 
joint  submissions  where  information  is 
provided  by  both  the  chemical 
manufacturer  and,  for  example,  an 
equipment  manufacturer.  Such  joint 
filings  will  provide  the  most 
comprehensive  data  on  an  alternative 
and  its  effect  on  human  health  and  the 
enviroamenL 

f.  Feedstock  Substitutes.  Other 
commanters  have  questioned  the 


applicability  of  section  612  to 
substitutes  that  could  replace  Class  I 
chemicals  which  are  used  solely  as 
intermediates  in  the  production  of  other 
chemicals.  To  the  extent  that  any 
feedstock  substitutions  occur,  the 
Agency  believes  that  there  will  be  no 
incremental  risk  to  human  health  and 
the  environment  This  is  because 
intermediates  are  used  as  inputs  in 
production  of  other  compounds,  and  as 
a  result  are  largely  consumed  in  the 
chemical  manufacturing  process.  For 
instance,  in  analyzing  uses  of  carbon 
tetrachloride  as  a  feedstock,  the  Agency 
determined  that  greater  than  99  per  cent 
of  this  chemical  was  consumed  in  the 
production  process.  The  Agency  is 
therefore  proposing  that  feedstock 
substitutes  be  exempt  from  reporting 
and  review  under  section  612. 

g.  Second-Generation  Substitutes.  A 
key  issue  is  whether  there  exists  a  point 
at  which  an  alternative  should  no  longer 
be  classified  as  a  Qass  I  and  Class  11 
substitute  as  defined  by  section  612. 
The  Agency  believes  that  as  long  as 
Class  I  and  Class  II  chemicals  are  being 
used,  any  first-^naration  substitute 
designed  to  replace  these  applications  is 
subject  to  the  regulatory  provisions 
implemented  under  section  612. 
However,  the  Agency  is  proposing  today 
that  second-generation  replacements,  if 
they  are  replacing  non-ozone  depleting 
first-generation  alternatives,  are  exempt 
from  reporting  requirements  under 
section  612.  Other  regulatory  programs 
(e.g..  other  sections  of  the  CAA.  or 
section  6  of  TSCA)  exist  to  ensure 
protection  of  human  health  and  the 
environment  in  these  situations. 

Several  commenters  agreed  with  the 
need  to  exempt  second-generation 
substitutes.  Qhn  the  other  hand.  EPA  is 
proposing  that  second-generation 
substitutes  replacing  first -generation 
substitutes  that  deplete  stratospheric 
ozone  (e.g..  HCFCs)  should  be  bound  by 
the  same  notification  and  review 
requirements  under  section  612  as  first- 
generation  substitutes. 

For  example,  if  a  hydrofluorocarbon 
(HFC)  is  introduced  as  a  firs'. -generation 
refrigerant  substitute  for  either  a  Class  I 
(ag.,  CFC-12}  or  Class  II  chemical  (e.g., 
HCT'C-22).  it  is  subject  to  review  and 
listing  under  section  612.  However, 
future  substitutions  to  replace  the  HFC 
would  be  exempt  from  reporting  under 
section  612  because  the  firat-generation 
alternative  did  not  deplete  stratospheric 
ozone.  However,  if  a  Ciass  I  (interim 
only)  or  Class  II  chemical  is  used  as  a 
first-generation  substitute  (e.g.,  use  of 
HCFC-141b  as  a  transitional 
replacement  in  foam  blowing),  the 
second-generation  substitute  is  still 
subject  to  review  under  section  612 
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because  it  is  replacing  a  Class  I  or  II 
chemical. 

h.  Formulation  Changes 
Accompanying  the  Use  of  Class  I  and 
Class  II  Substitutes.  In  general,  the 
Agency  believes  that  changes  in 
formulation  needed  to  accommodate 
replacement  of  Class  I  and  n 
compounds  are  not  subject  to  the 
provisions  of  section  612.  Such 
auxiliary  changes  may  be  necessary,  for 
example,  when  a  new  blowing  agent  in 
foam  blowing  necessitates  the 
replacement  of  the  catalyst  formerly 
used  in  conjunction  with  the  Class  I 
blowing  agent. 

This  position  was  also  supported  by 
comments  received  in  response  to  the 
ANPRM.  However,  if  the  potential 
SNAP  notice  submitter  has  reason  to 
believe  that  such  changes  will 
significantly  influence  the 
environmental  and  human  health  risk 
characteristics  associated  with  the  use 
of  any  Class  I  or  Class  n  substitute,  this 
must  be  communicated  to  the  Agency. 
Alternatively,  if  EPA  has  reason  to 
suspect  such  concerns  may  exist,  it  may 
request  the  review  of  any  such  changes 
in  formulation  in  connection  with 
review  of  substitute  compounds. 

B.  Who  Must  Report 

1.  General  Provisions 

As  required  by  section  612(e),  anyone 
who  produces  a  substitute  for  a  Class  I 
substance  must  provide  the  Agency 
with  that  p>erson's  unpublished  health 
and  safety  studies  on  the  substitute,  as 
well  as  notify  the  Agency  at  least  90 
days  before  introducing  the  substitute 
into  interstate  commerce  for  signfflcant 
new  use  as  an  alternative.  Also,  as 
discussed  in  section  IV.A.2.C  of  this 
notice,  pursuant  to  sections  114,  301 
and  612(c),  producers  of  Class  n 
substitutes  must  abide  by  the  same 
reporting  requirements. 

Under  the  authority  of  sections  114, 
301(a)  and  612(c).  EPA  is  proposing  that 
in  certain  cases,  formulators  or  end- 
users  of  substitutes  could  be  considered 
to  be  producers  and  would  therefore  be 
subject  to  reporting  requirements.  This 
approach  is  discussed  in  the  following 
section,  IV.A.2.j.(2).  To  analyze 
alternative  substitutes  under  section 
612(c),  the  Agency  finds  it  necessary 
under  section  301(a)  to  require  all 
producers  of  substitutes,  whether  a 
chemical  manufacturer,  formulator,  or 
end-user,  to  submit  information  under 
section  114  describing  such  substitutes. 
With  respect  to  substitutes  for  both 
Class  I  and  D  substances,  EPA  needs  all 
of  the  types  of  information  described 
below,  not  just  health  and  safety 
studies.  This  is  needed  to  allow  EPA  to 


fully  analyze  the  overall  risks  to  hiunan 
health  and  the  environment  presented 
by  alternative  substitutes,  as  required  by 
section  612(c). 

'2.  Designated  Submitters 

a.  Chemical  Manufacturers.  Chemical 
manufacturers  making  a  substitute  for 
direct  commercial  sale  are  required  to 
notify  the  Agency  about  the  existence  of 
that  substitute.  This  requirement  is 
especially  applicable  to  chemical 
manufacturers  that  have  developed  new 
compounds  for  specific,  targeted  uses  as 
substitutes  for  Class  I  or  II  substitutes. 
For  instance,  if  a  chemical  manufacturer 
intends  to  market  a  new  chemical  as  a 
substitute  foam  blowing  agent  to 
companies  that  manufacture  insulation 
products,  that  manufacturer  would  be 
required  to  notify  the  Agency  about  the 
existence  of  the  substitute.  The 
reporting  requirement  would  also  apply 
to  chemical  manufacturers  that  intend 
to  sell  an  existing  chemical  to  a 
particular  user  group. 

b.  Formulators.  A  formulator  is  a 
person  or  organizational  entity  engaged 
in  the  preparation  or  formulation  of  a 
substitute,  after  chemical  manufacture 
of  the  substitute  or  its  components,  for 
distribution  or  use  in  commerce. 
Formulators  usually  only  sell 
substitutes  based  on  existing  chemicals, 
since  they  do  not  ordinarily  possess 
chemical  manufacturing  capabilities. 
Chemicals  used  in  such  substitutes  are 
frequently  in  common  use  and  have 
already  been  approved  for  general  use 
through  other  chemical  review  programs 
such  as  under  TSCA  or  FIFRA. 

However,  to  the  extent  that  these 
formulators  can  be  considered  to  be 
directly  responsible  for  production  of 
the  substitute,  for  example  by  offering  a 
tailored  formulation  or  blend  for  an 
industrial  cleaning  process,  these 
formulators  would  be  subject  to 
reporting  requirements  as  outlined  in 
this  proposal.  In  such  cases,  the 
formulator  is  best  suited  in  the 
manufacture-to-use  chain  to  present 
information  on  how  substitutes  based 
on  existing  chemicals  are  or  could  be 
used. 

In  cases  where  the  manufacturer  of  a 
chemical  is  also  the  formulator,  the 
manufacturer  would  then  be  responsible 
for  meeting  reporting  requirements  on 
the  chemical.  Similarly,  if  an  end-user 
has  developed  a  process  to  replace  an 
ozone-depleting  compound,  this  end- 
user  would  be  required  to  provide  EPA 
with  information  on  the  substitute. 

The  simplest  approach  to  allocating 
responsibility  for  reporting 
requirements  would  be  to  place  the 
reporting  burden  in  all  cases  on 
chemical  manufacturers.  However,  the 


Agency  believes  that  the  approach 
outlined  above  provides  the  best 
correlation  between  burden  for 
reporting  and  benefit  firom  securing 
approval  for  a  substitute.  For  instance, 
it  would  be  inappropriate  to  require  a 
manufactiu^r  of  a  chemical  in  wide- 
spread industrial  use  to  report  on  every 
possible  application  for  that  chemical  as 
a  substitute.  The  Agency  requests 
comment  on  this  aspect  of  tne  proposed 
reporting  requirements. 

c.  End-users.  In  general,  end-users  of 
substitutes  will  not  be  obligated  to  meet 
the  reporting  requirements  discussed  in 
this  proposal,  except  in  rare  cases  where 
the  end-user  and  the  producer  of  the 
substitute  are  one  and  the  same 
company  and  the  company  intends  to 
sell  that  substitute  into  inter-state 
commerce.  While  the  Agency  expects 
that  this  situation  will  occur  only 
seldom,  it  has  already  received  notice 
from  several  large  companies  who 
developed  a  substitute  for  use  in  their 
own  manufacturing  process  and 
subsequently  decided  to  offer  that 
substitute  for  commercial  sale.  The 
Agency  hopes  that  evaluating  and 
listing  such  substitutes  will  help 
provide  other  potential  end-users  with 
information  on  viable  substitutes,  rather 
than  stifling  research  and  development 
innovations  by  end-users.  The  Agency 
solicits  comment  on  this  aspect  of 
today's  proposal. 

3.  Exemptions  from  Reporting 

The  Agency  has  identified  several 
situations  in  which  notification  under 
the  provisions  of  section  612(e)  will  not 
be  required.  These  exemptions  from 
reporting  are  discussed  below. 

a.  Substitutes  Already  Listed  by  EPA. 
As  part  of  today's  proposal,  the  Agency 
has  already  completed  a  preliminary 
review  of  several  Class  I  and  Class  D 
ahematives  and  has  proposed  that  these 
substitutes  be  either  acceptable  or 
unacceptable.  In  preparing  these 
proposed  determinations,  the  Agency 
evaluated  information  either  on  file  or 
supplied  in  response  to  the  ANPRM 
published  in  the  Federal  Register  on 
January  16, 1992.  The  preliminary 
substitutes  list  and  the  supporting  risk 
screen  are  described  in  more  detail  in 
Section  IX.  No  submission  is  needed  for 
those  substitutes  and  applications 
already  proposed  as  acceptable  in 
today's  NPRM. 

Any  specific  comments  on  the 
proposed  substitute  determinations 
found  in  this  action  should  be  provided 
to  the  Agency,  along  with  any 
supporting  information,  during  the 
comment  period.  If  information  is  not' 
received  by  the  Agency  during  the 
comment  period,  a  formal  submission  to 
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add  substitutes  will  be  required  once 
the  final  rule  is  promulgated. 

b.  Small  Sector  and  Application  Use. 
Most  ozone-depleting  substances  have 
been  or  are  currently  used  in  large 
industrial  sectors  such  as  re&igeration 
or  fire  extinguishing.  However,  there  are 
also  numerous  small  uses  of  Class  I  or 
n  substances  that  fall  outside  of  these 
major  use  sectors.  Most  of  these  small 
uses  of  ozone-depleting  compounds  are 
for  solvents  in  appUcations  other  than 
industrial  cleaning  operations,  such  as 
solvents  used  as  bnook  preservers, 
drilling  and  machining  coolants, 
extraction  or  bearer  media,  or  mold 
release  agents.  While  small-use 
applications  for  Class  I  and  Class  n 
compounds  are  varied  and  numerous,  in 
the  aggregate  these  small  uses  do  not 
contribute  substantially  to  ozone 
depletion.  The  Agency  estimates  that 
across  all  sectors,  including  the  solvents 
sector,  these  varied  but  small  volume 
uses  comprise  in  aggregate  at  most 
seven  per  cent  of  total  U.S.  consumption 
of  ozone-depleting  substances. 

Because  tne  potential  for  adverse 
effects  on  human  health  and  the 
environment  is  related  to  the  aggregate 
amount  of  ozone-depleting  material 
consumed  in  an  end-use  or  sector,  the 
Agency  proposes  to  focus  the  SNAP 
determinations  on  large-volume 
applications  in  major  use  sectors.  Given 
the  breadth  of  EPA 's  required  "overall" 
risk  assessment,  the  imposition  on  small 
sectors,  and  on  small  uses  within  any 
sector,  of  a  full  SNAP  submission  for 
each  small  use  seems  unjustified  by  the 
potential  for  risk  posed  by  these  small 
uses. 

Moreover,  a  key  poUcy  interest  of 
EPA's  in  designing  and  implementing 
the  SNAP  program  is  promoting  the 
quickest  possible  shift  from  the  phase- 
out  compounds  into  alternatives  posing 
lower  overall  risk.  The  speed  and 
orderliness  of  this  shift  depends  in  part 
on  clear  early  determinations  from  EPA 
on  the  acceptabihty  of  key  substitutes. 
Fdcusing  the  SNAP  program  on  all 
possible  substitutes  in  every 
conceivable  use  could  diminish  EPA's 
ability  to  provide  an  early  and  clear 
message  on  those  substitutes  which 
constitute  the  bulk  of  the  problem  SNAP 
is  aimed  at  ameliorating. 

Accordingly,  ei^t  major  industrial 
use  sectors  are  covered  in  today's 
proposal.  They  are  refrigeration,  foam 
blowing,  fire  extinguishing,  solvent 
cleaning,  adhesives,  coatings,  and  inks, 
aerosols,  sterilization,  and  tobacco 
puffing.  Analysis  of  substitutes  in  a 
ninth  sector,  pesticides,  will  be 
completed,  and  the  resulting  decisions 
will  be  added  to  the  SNAP 
determinations  in  the  final  rule.  EPA 


does  not  plan  to  add  sectors  other  than 
the  nine  principal  sectors  listed  above  to 
the  formal  analyses  performed  under 
SNAP,  unless  the  Agency  in  future 
receives  additional  data  indicating  that 
inclusion  of  additional  sectors  is 
warranted  based  on  the  potential  for 
high  risks  to  human  health  and  the 
environment. 

Further,  the  Agency  does  not  plan 
individual  analyses  of  all  small  uses 
within  major  industrial  sectors. 
Specifically,  EPA  is  today  proposing  not 
to  review  any  uses  of  substitutes  of  less 
than  10,000  lbs  per  year  within  a  sector 
as  defined  in  the  SNAP  determinations. 
Companies  producing,  formulating  or 
using  substitutes  for  ozone-depleting 
compounds  in  annual  quantities  under 
10,000  lbs  per  year  need  not  notify  EPA 
of  their  activities  under  SNAP. 
However,  the  Agency  encourages 
companies  to  maintain  documentation 
describing  the  basis  for  their  view  that 
any  substitute  being  used  meets  this 
small  use  definition.  This 
documentation  could  be  necessary  in 
the  event  the  Agency  receives  a  petition 
to  add  such  substitutes  to  its  evaluation. 

The  Agency's  decision  to  focus  the 
SNAP  program  on  high-volume  sectors 
does  not  imply  the  complete  absence  of 
any  risk  from  use  of  substitutes  in  small 
use  applications.  Instead,  the  Aguncy 
believes  that  focusing  the  listing 
decisions  on  the  largest  sectors  and  uses 
will  allow  the  Agency  to  target  its 
regulatory  efforts  to  those  applications 
that  offer  the  maximum  risk  reduction 
potential.  If  other  sectors  are 
subsequently  added  to  the  Agency's 
analysis,  the  Agency  will  provide  notice 
in  the  Federal  Register  of  the  need  to 
furnish  the  Agency  with  date  "'^ 
substitutes.  'The  Agency  requests 
comment  on  this  approach  to  small 
sectors  and  small  uses  within  all  sectors 
of  substitutes  for  ozone-depleting 
compounds.  In  particular,  EPA  requests 
comment  and  data  on  risks  associated 
with  small  sector  and  small  volume 
uses. 

c.  Test  Marketing.  Use  of  alternatives 
for  the  sole  purpose  of  test  marketing  is 
exempt  from  any  reporting  requirements 
under  section  612.  However,  once  a 
company  decides  to  sell  an  alternative 
as  a  Class  I  or  n  substitute,  it  must 
provide  the  Agency  with  notification  at 
least  90  days  prior  to  the  introduction 
of  the  substitute  into  interstate 
commerce  for  significant  new  use  as  a 
substitute  for  a  Class  I  or  Class  n 
chemical. 

For  new  substitute  chemicals  that  are 
being  test  marketed,  the  producer  must 
abide  by  the  provisions  of  section 
5(h)(1)  of  TSCA,  which  authorizes  the 
EPA,  upon  application,  to  grant 


exemptions  from  TSCA-reporting 
requirements,  provided  that  test 
marketing  will  not  present  an 
unreasonable  risk  to  human  health  or 
the  environment.  When  submitting  the 
TSCA  application,  it  would  also  he 
advantageous  if  the  producer  woiild 
noUfy  EPA's  Office  of  Air  and 
Radiation;  however,  such  notification  is 
not  mandated  under  section  612. 

d.  Research.  Substitutes  manufactured 
or  imported  solely  for  research  and 
development  are  exempt  from 
notification  requirements  under  section 
612.  Several  commenters,  including 
Federal  agencies  involved  in  research 
on  CFC-related  substitutes,  support  this 
exemption.  Amounts  used  in  research 
are  assumed  to  be  the  minimum 
necessary  for  reasonable  scientific 
experimentation.  For  new  chemicals, 
the  provisions  of  section  720.36  of  the 
PMN  rule  (40  CFR  Part  720)  are  in 
effect.  The  Agency  solicits  comment  on 
appropriate  use  levels  to  allow  in 
research  applications. 

e.  Secona-Generaiion  Substitutes.  As 
discussed  in  section  IV.A.2.h., 
substitutes  replacing  first-generation 
alternatives  that  are  not  ozone-depleting 
chemicals  are  exempt  from  my 
additional  reporting  and  review  under 
section  612.  However,  if  the  second- 
generation  substitute  is  replacing  a 
compound  that  contributes  to 
stratospheric  ozone  depletion  (e.g..  a 
HCFC).  information  must  be  submitted 
to  the  Agency  for  review  under  the 
SNAP  program. 

f.  Formulation  Changes.  As  discussed 
in  section  IV.A.2.i.,  the  Agency  is 
proposing  thai  changes  in  formulation 
that  accomjjany  tlie  use  of  substitutes 
for  Class  I  and  Class  II  substances  need 
not  be  reviewed  under  section  612.  The 
Agency  believes  that  other  regulatory 
mechanisms  (e.g..  TSCA)  are  available 
for  examining  and  controlling,  as 
needed,  any  adverse  environmental  and 
human  health  ejects  associated  with 
subsequent  formulation  modifications. 
However,  the  manufacturer  overseeing 
the  formulation  change  is  required  to 
notify  the  Agency  if  these  modifications 
may  significantly  infiuence  the 
environmental  and  human  health  risk 
characteristics  associated  with  the  Class 
I  or  Class  II  substitute.  Also,  the  Agency 
reserves  the  right  to  examine 
formulation  changes  if  a  problem 
appears  to  exist. 

g.  Substitutes  Produced  for  Export. 
Substitute  manufacturers  producing 
solely  for  export  and  use  by  non-U.S. 
entities  outside  the  U.S.  are  not  subject 
to  the  requirements  of  section  612.  EPA 
believes  that  its  authority  under  section 
612  extends  only  to  use  of  substitutes  in 
areas  under  the  jurisdiction  of  the 
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United  States  government.  regardleM  of 
their  place  of  manufacture.  This 
exemption  doea  not  apply  to  substitutes 
introauced  as  replacam«its  for  Class  I 
and  II  chemicals  ofiiared  for  sale  or  use 
at  ofi^ore  U.S.  installations  (e.g..  U.S. 
military  bases  located  in  foreign 
countries)  that  are  subject  to  the  legal 
provisions  of  section  612,  since  612(c) 
applies  to  use  rather  than  to 
manufacture  of  substitutes. 

h.  Substitutes  Used  as  Feedstock.  The 
Agency  is  proposing  to  exempt 
substitutes  used  as  feedstock  firom  the 
reporting  and  review  requirements  of 
section  612.  Because  feedstock 
chemicals  are  largely  consumed  as 
intermediates,  except  for  trace  amounts, 
the  Agency  does  not  believe  that  suci> 
substitutions  would  cause  any  increase 
in  ozone  depletion  or  other  adverse 
effects  on  human  health  and  the 
environment. 

V.  Information  Submisaion 

A.  Overview 

To  develop  the  hst  of  unacceptable 
and  acceptable  substitutes  as  required 
by  section  612(c),  the  Agency  must 
assess  and  compare  the  "overall  risks  to 
human  health  and  the  environment" 
posed  by  use  of  substitutes,  and  this 
assessment  must  be  performed  in  the 
context  of  particular  applications.  This 
"overall"  examination  will  considers 
wide  range  of  health  and  environmental 
factors.  In  the  section  that  follows,  the 
Agency  presents  information  that  will 
be  required  in  the  SNAP  program  notice 
to  help  EPA  evaluate  Class  I  and  Class 
II  substitutes.  A  copy  of  the  notification 
form  can  be  obtained  from  the  SNAP 
coordinator  at  the  address  listed  in  the 
beginning  of  this  action. 

B.  Information  Required 

1.  Name  and  description  of  the 
substitute.  The  substitute  should  be 
identified  by  its  (1)  commercial  name, 
(2)  chemical  name,  (3)  trade  name(s),  (4) 
identification  numbers  (e.g..  Chemical 
Abstract  Service  (CAS)  registry. 
National  Institutes  of  Occupational 
Safety  and  Health  Registry  of  Toxic 
Effects  of  Chemical  Substances  (NIOSH 
RTECS),  EPA  hazardous  waste 
identification  number,  OHM-TADS, 
DOT/UN/NA/IMCO  shipping.  HSDB. 
National  Cancer  histitute  (NCI),  (5) 
chemical  formula,  and  (6)  chemical 
structure. 

2.  Physical  and  chemical  information. 
Key  properties  needed  to  characterize 
the  substitute  are:  molecular  weight; 
physical  state;  melting  point;  boiling 
point;  density;  odor  threshold; 
solubility:  partition  coefficients  (Log 


Ka»>  Log  Koc):  vapor  pressure;  and 
Henry's  Law  Constant. 

3.  Substitute  applications. 
Identification  of  the  applications  In 
which  the  substitutes  are  likely  to  be 
used  is  required.  It  is  essential  to 
provide  a  complete  hst  of  potential  uses 
because  the  suostitute  listing  required 
by  section  612(c)  is  specific  to 
application. 

4.  Process  description.  For  each 
application  identified,  the  Agency 
requires  descriptive  data  on  processing, 
including  in-place  pollution  controls. 
Such  information  will  be  used  to 
characterize  workplace  and 
environmental  releases  and  exposures. 

5.  Ozone  depletion  potential.  The 
predicted  ozone  depletion  potential 
(ODP)  of  substitute  chemicals  is 
required.  The  submitter  should  also 
provide  sufficient  supporting 
documentation — either  a  citation  or  the 
background  information  used  to  develop 
the  ODP.  For  purposes  of  calculating 
ODP,  the  Agency  recommends  the 
methodology  used  in  the  most  recent 
Scientific  Assessment  of  Ozone 
Depletion:  1991,  which  was  prepared  for 
the  United  Nations  Environment 
Programme.  [1] 

6.  Global  warming  potential.  The 
Agency  requires  data  on  the  total  global 
warming  potential  (GWP)  of  the 
substitute  in  its  particular  application 
(e.g..  as  a  refrigerant,  foam  blowing 
agent,  etc).  The  total  GWP  considers 
both  direct  and  indirect  effects.  Direct 
ejects  means  the  direct  global  warming 
effects  of  using  a  substitute.  The  Agency 
is  requesting  that  all  GWPs  be 
referenced  to  CO2  using  the 
methodology  recommended  by  the 
Intergovernmental  Panel  for  Chmate 
Change  (IPCC).[2l  Indirect  effects 
explicitly  consider  the  effect  on  global 
wanning  arising  from  changes  in  energy 
consumption  associated  with  the  use  of 
a  substitute  (e.g.,  an  alternative 
refrigerant).  This  latter  measure  can  be 
identified  as  changes  in  energy 
efficiency  or  demand  resulting  from  use 
of  the  substitute  relative  to  that  of  the 
substance  beinjg  replaced. 

7.  Toxicity  aata.  To  assess  the  overall 
risks  to  human  health  and  the 
environment,  information  is  required  on 
the  acute  and  chronic  toxicity  effects  of 
a  substitute  chemical,  its  impurities, 
and  its  degradation  products  on  any 
organism  (e.g.,  humans  and  other 
mammals,  fish,  wildlife,  and  plants).  To 
characterize  the  risk  to  humans,  the 
Agency  is  requesting  a  minimum 
submission  of  the  following  mammalian 
tests:  a  range-finding  study  that 
considers  the  appropriate  exposure 
pathway  for  the  specific  use  (e.g. 
inhalation,  oral.  etc.).  and  a  90-day 


subchronic  repeated  dose  study  in  an 
appropriate  rodent  species  (for  example, 
rats  or  mice).  For  substitutes  that  are 
being  evaluated  as  fire  suppressants,  a 
cardiotoxicity  study,  usually  in  the  dog, 
is  also  required.  Additional  mammalian 
toxicity  tests  will  be  identified  by  EPA 
on  a  case-by-case  basis  depending  on 
the  particular  substitute  and  application 
being  evaluated.  To  suffidmtly 
characterize  aquatic  toxicity,  both  acute 
and  chronic  toxicity  data  for  a  variety  of 
species  are  required.  The  Agency  is 
proposing  a  minimum  aauatic  data  set 
to  be  submitted  as  described  in 
"Guidelines  for  Deriving  Numerical 
National  Water  Quality  Criteria  for  the 
Protection  of  Aquatic  Organisms  and 
Their  Uses,"  which  is  available  through 
the  National  Technical  Information 
Service  (#PB  85-227049). 

Other  relevant  hazard  information 
and  data  summaries,  such  as  the 
Material  Safety  Data  Sheets,  must  also 
be  submitted.  Submission  of  the  actual 
toxicity  studies  is  recommended; 
however,  it  is  not  necessary  to  submit 
these  reports  if  they  have  been  supplied 
to  the  Agency  as  part  of  other  regulatory 
submissions.  If  the  actual  studies  are  not 
submitted,  however,  the  submitter  must 
provide  sufficiently  clear  references  or 
citations  that  the  Agency  can  locate  the 
studies  without  delay.  As  discussed 
below  in  Section  V.C.3..  data  concerning 
the  objectives,  methodology,  results  or 
significance  of  any  toxicity,  metabolism, 
translocation,  or  persistence  test  for  a 
substitute  and  its  degradation  products 
cannot  be  held  as  CBI  where  such  data 
are  also  submitted  under  TSCA  and 
FIFRA.  The  Agency  is  proposing  that 
submitters  providing  information  on 
new  chemicals  for  joint  review  under 
the  TSCA  and  SNAP  programs  adhere  to 
the  TSCA  minimum  testing 
requirements  described  in  TSCA  section 
4. 

8.  Environmental  Fate  and  Transport. 
Where  available,  EPA  requests 
information  on  the  environmental  fate 
and  transport  of  substitutes.  Such  data 
shall  include  information  on 
bioaccumulation,  biodegradation. 
adsorption,  volatility,  transformation, 
and  other  data  necessary  to  characterize 
a  substitute's  movement  and  reaction  in 
the  environment. 

9.  Flammability.  Data  on  the 
flammability  of  a  substitute  chemical  or 
mixture  are  required.  Specifically,  data 
on  Oash  point  and  flammability  Unfits 
are  needed,  as  well  as  information  on 
the  procedures  used  for  determining  the 
flammability  Umits.  For  substitutes  that 
will  be  used  in  consumer  applications, 
documentation  of  testing  results 
conducted  by  independent  laboratories 
(e.g..  Underwriters  Laboratories)  should 
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be  submitted  where  appropriate.  Detail 
on  any  suggested  abatement  techniques 
to  minimize  the  risks  associated  with 
the  use  of  flammable  substances  or 
blends  should  also  be  provided.  The 
Agency  recognizes  that  many  promising 
alternatives  may  be  considered 
marginallv  flammable,  but  can  be  used 
safely  and  efiiectively. 

10.  Exposure  data.  The  submitter 
must  provide  modeling  or  monitoring 
data  on  exposures  associated  with  the 
manufacture,  formulation,  transport, 
and  use  of  a  substitute.  Descriptive 
process  information  for  each  substitute 
application,  as  required  above,  will  be 
used  to  develop  exposure  estimates 
where  exposure  data  are  not  readily 
available.  Depending  on  the  application, 
exposure  profiles  will  be  needed  for 
workers,  consumers.and  the  general 
population. 

11.  Environmental  release  data.  Data 
on  emissions  from  the  substitute 
epnlication  and  equipment,  as  well  as 
pollutant  releases  or  discharge  to  all 
environmental  media  (ambient  air, 
surface  and  groundwater,  hazardous/ 
solid  waste)  are  needed  to  complete  the 
risk  characterization.  Submitters  should 

[>rovide  information  on  release 
ocations,  if  known.  Any  information  on 
any  pollution  controls  that  are  used  or 
could  be  used  in  association  with  the 
substitute  (e.g.,  emissions  reduction 
technologies,  wastewater  treatment, 
treatment  of  hazardous  waste)  and  the 
costs  of  such  technology  is  also 
requested. 

12.  Replacement  ratio  for  a  chemical 
substitute.  The  Agency  also  requires 
information  on  the  replacement  ratio  for 
a  chemical  substitute  versus  the  Class  I 
or  II  substances  being  replaced.  The 
term  "replacement  ratio"  refers  to  how 
much  more  or  less  of  the  substitute 
chemical  is  needed  to  substitute  for  the 
original  ozone-depleting  compound 
being  replaced.  This  ratio  will  affect  the 
estimated  incremental  cost  and 
environmental  effects  associated  with 
use  of  the  substitute. 

13.  Required  changes  in  technology. 
Data  on  any  changes  in  technology 
needed  to  use  the  alternative  are 
required.  Such  information  should 
include  a  description  of  whether  the 
substitute  can  be  used  in  existing 
equipment — with  or  without  some 
retrofit — or  only  in  new  equipment. 
Data  on  the  cost  (capital  and  operating) 
and  estimated  life  of  the  technology 
modifications  should  also  be  submitted. 
These  economic  data  are  essential  to 
understanding  the  near-term  potential  of 
using  an  alternative. 

14.  Cost  of  substitute.  The  Agency 
requires  data  on  the  expected  average 
cost  of  the  alternative.  The  cost  of  the 


substitute  can  be  expressed,  for 
example,  in  terms  of  Vpound  (for  a 
chemical  substitute)  or  as  incremental 
capital  and  operating  costs  associated 
with  a  retrofit  or  new  equipment.  In 
addition,  information  is  needed  on  the 
expected  equipment  life  for  an 
alternative  tecnnology.  Other  critical 
cost  considerations  should  be  identified, 
as  appropriate.  For  example,  it  is 
important  to  understand  the 
incremental  costs  associated  with  losses 
or  gains  in  energy  efficiency  associated 
with  use  of  a  substitute  relative  to 
current  experience  with  existing 
substances. 

15.  Availability  of  substitute.  The 
Agency  needs  to  understand  the  extent 
to  which  a  substitute  is  already 
commercially  available  or  the  date  on 
which  it  is  expected  to  become 
available.  The  timing  of  availability  is 
an  important  factor  in  assessing  the 
overall  health  and  environmental  effects 
of  the  substitute. 

16.  Anticipated  market  share.  Data  on 
the  anticipated  near-term  and  long-term 
(over  the  next  ten  years)  nationwide 
substitute  sales  is  also  required.  This 
information  can  be  presented  in  several 
ways,  for  example:  a  percentage  of 
existing  nationwide  use  of  Class  I  or 
Class  n  chemicals  in  a  particular 
application;  number  of  units/products 
to  be  produced;  or  pounds  of  substitute 
sold.  This  information  is  required  to 
assess  the  potential  effects  of  a 
substitute  related  to  total  consumption 
and  environmental  releases. 

17.  Applicable  regulations  under 
other  environmental  statutes.  The 
submitter  is  required  to  provide 
information  on  whether  the  substitute(s) 
are  regulated  under  other  statutory 
authorities,  in  particular  the  Clean 
Water  Act.  Safe  Drinking  Water  Act,  the 
Resource  Conservation  and  Recovery 
Act,  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  the  Toxic 
Substances  Control  Act,  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  the  Emergency  Planning  and 
Community  Right-to-Know  Act,  as  well 
as  other  titles  of  the  CAA.  The  Agency 
will  evaluate  substitutes  luider  the 
SNAP  program  subject  to  existing 
regulatory  constraints. 

18.  Information  already  submitted  to 
the  Agency.  Individuals  may  have 
already  submitted  information  being 
required  in  the  SNAP  program  notice  to 
the  Agency  as  part  of  past  regulatory 
and  information-gathering  activities.  In 
this  case,  to  minimize  reporting  burden, 
the  submitter  should  provide  the 
following  information  to  help  EPA 
locate  the  data  already  maintained  at 
EPA:  type  of  information  submitted;  the 


date  of  submission;  the  EPA  office  to 
which  the  data  were  sent;  description  of 
the  regulatory  program;  and  a 
document-control  number,  if  assigned 
(e.g.,  a  PMN  number).  If  the  submitter 
cannot  provide  references  for  data  sent 
previously  to  the  Agency,  he  or  she 
should  include  all  required  informatiwi 
in  the  SNAP  notice.  To  facilitate  review, 
reports  already  submitted  to  the  Agency 
as  part  of  other  regulatory  submissions 
should  be  resubmitted  if  the  original 
information  was  claimed  as  CBI. 

19.  Information  already  available  in 
the  literature.  If  any  of  the  data  needed 
to  complete  the  SNAP  program  notice 
are  available  in  the  literature,  the 
submitter  should  provide  the  Agency 
with  references  for  such  information. 
Failure  to  provide  the  Agency  with  an 
accurate  and  complete  citation  may 
delay  review  of  the  notice.  Additionally, 
submitters  are  encouraged  to  provide 
copies  of  any  literature  to  expedite 
review,  particularly  if  the  citation  is 
from  a  source  not  readily  available.  Any 
references  from  sources  in  foreign 
languages  should  be  translated  into 
English  prior  to  submission. 

All  submissions  must  be  provided  in 
three  complete  identical  copies.  If 
information  is  to  be  claimed  as 
confidential,  all  confidential 
information  must  be  excised  from  the 
third  copy,  which  will  be  placed  in  the 
public  docket.  When  portions  of  a 
submission  are  claimed  as  confidential, 
the  first  two  copies  will  include  the 
confidential  material.  If  no  claims  of 
confidentiality  are  made  for  the 
submission,  the  third  copy  should  be 
identical  to  the  other  two.  (See  below, 
as  well  as  Appendix  C,  for  further 
guidance  on  handling  of  confidential 
information  under  SNAP.) 

C.  Submission  of  Confidential  Business 
Information 

1.  Clean  Air  Act  Provisions 
Anyone  submitting  information  for 
which  Confidential  Business 
Information  (CBI)  status  is  requested 
must  assert  a  claim  of  confidentiality  at 
the  time  of  submission.  Failure  to  assert 
a  claim  of  confidentiality  at  the  time  of 
submission  may  result  in  disclosure  of 
the  information  by  the  Agency  without 
further  notice.  Further,  it  should  be 
noted  that  information  which  is 
publicly  available  (e.g.,  in  journals, 
trade  magazines,  product  literature,  etc.) 
cannot  be  claimed  as  CBI.  Therefore, 
requesting  CBI  status  for  such 
information  could  delay  review  under 
section  612.  All  claims  of 
confidentiality  will  be  treated  in  a 
manner  consistent  with  40  CFR  part  2. 
subpart  B. 
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2.  Substantiation  of  CoDfidentiality 

Claims 

At  the  time  of  submission.  EPA 
requires  a  substantiation  of  any 
confidentiality  claims.  In  makhig  these 
claims,  the  following  provisions  spply: 
— The  specific  information  to  which  the 
claim  applies  must  be  clearly  marked 
in  the  body  of  the  study  as  subject  to 
a  claim  of  confidentiality; 
— A  Supplemental  Statement  of  Data 
Confidentiality  Claims  must  be 
submitted,  identifying  each  section 
claimed  confidential  and  describing 
in  detail  the  basis  for  the  claim.  (A  hst 
of  points  to  address  in  such  a 
statement  is  included  in  Appendix  C); 
— The  Supplemental  Statement  of  Data 
Confidentiality  Claims  must  be  signed 
and  dated  and  must  include  the  typed 
name  and  title  of  the  official  who 
signed  it. 
The  submitter  should  be  advised  that 
under  the  Clean  Air  Act  section  114(c), 
emissions  data  may  not  be  claimed  as 
confidential.  Moreover,  there  are  further 
instances  in  which  confidentiaUty 
assertions  may  later  be  reviewed  even 
when  confidentiaUty  claims  are 
received.  These  are  provided  in  the 
provisions  of  40  CFR  part  2,  subpart  B. 
The  submitter  will  be  contacted  as  part 
of  this  evaluation  process.  However,  if 
required  substantiation  is  not  provided 
along  with  the  submission  of 
information  claimed  as  confidential, 
EPA  may  make  the  complete  submitted 
information  available  to  the  public 
without  further  notice  to  the  submitter. 

3.  Confidential  Provisions  for  Toxicity 
Data 

hi  the  event  that  toxicity  or  health  and 
safety  studies  are  listed  as  confidential, 
the  submitter  should  be  advised  that 
this  information  cannot  be  maintained 
as  confidential  where  such  data  is  also 
submitted  under  TSCA  or  FIFRA, 
because  of  specific  disclosure 
provisions  in  those  statutes.  However, 
any  information  other  than  emissions 
data  contained  in  the  toxicity  study  that 
is  not  relevant  to  the  effects  of  a 
substance  on  human  health  and  the 
environment  (eg.,  discussion  of  process 
information,  proprietary  blends)  can  be 
maintained  as  confidential  subject  to  the 
provisions  of  40  CFR,  part  2,  subpart  B. 
The  Agency  is  therefore  requesting  that 
submitters  not  identify  the  following 
information  as  confidential  when 
submitting  information  under  TSCA  or 
FIFRA:  all  information  concerning  the 
objectives,  methodology,  results,  or 
significance  of  any  toxicity  test  or 
experiment  performed  on  or  with,  a 
substitute  or  its  degradation  products: 
any  information  concerning  the  effects 


of  the  substitute  on  any  organism  (e.g., 
fish,  wildlife,  humans  and  other 
mammals)  or  the  environment  (e.g., 
studies  related  to  persistence, 
transkxation,  and  fate);  and 
phannacoldnetics/metabolism  studies. 

4.  Federal  Register  Requirements 

As  discussed  below  in  Section 
VII.A.3.,  the  Agency  intends  to  publish 
quarterly  notices  in  the  Federal  Register 
updating  the  list  of  acceptable  and 
imacceptable  alternatives.  The  Agency 
is  proposing  that  if  the  name  of  a 
specific  chemical  contained  in  any 
studies  supporting  such  notices  must  be 
maintained  as  confidential,  the 
submitter  and  the  Agency  will  together 
develop  a  generic  name  that  will  protect 
the  proprietary  nature  of  the  chemical, 
but  will  provide  sufficient  detail  for  the 
public  to  evaluate  the  health  and  safety 
studies.  If  appropriate,  the  submitter 
may  reference  any  generic  names 
identified  for  use  in  the  PMN  program. 

VI.  Effective  Date  of  Coverage 

A.  General  Provisions 

In  general,  EPA's  rules  listing 
substitutes  as  unacceptable  become 
effective  thirty  dey?  after  final 
rulemaking.  However,  EPA  is 
authorized  to  permit  the  continuation  of 
activities  otherwise  restricted  where  the 
balance  of  equities  supports  such 
grandfathering.  Consequently,  where 
appropriate,  EPA  mey  grandfather  uses 
of  particular  substitutes  by  setting  the 
effective  date  of  imacceptability  listings 
at  some  future  date. 

The  United  States  District  Court  for 
the  District  of  Columbia  Circuit  has 
established  a  four-part  test  to  judge  the 
appropriateness  of  Agency 
grandfathering  (see  Sierra  Club  v.  EPA, 
719  F.2d  436  (D.C.  Cir.  1983)).  This  test 
involves  balancing  the  results  of  four 
analyses,  including  whether  the  new 
rule  represents  an  abrupt  departure  from 
previously  estabUshed  practice,  the 
extent  to  which  a  party  relied  on  the 
previous  rule,  the  degree  of  burden 
which  application  of  the  new  rule 
would  impose  on  the  party,  and  the 
statutory  interest  in  applying  the  new 
rule  immediately.  In  each  rulemaking 
listing  a  substitute  as  unacceptable 
where  grandfathering  seems 
appropriate,  EPA  will  conduct  these 
four  analyses  and  weigh  their  results. 
Where  the  balance  of  equities  favors 
grandfathering,  EPA  will  set  a  delayed 
effective  date  for  such  listings. 

In  keeping  with  the  discussion  above, 
then,  for  restrictions  on  use  of 
unacceptable  substitutes,  the  Agency 
will  in  selected  cases  set  the  effective 
date  difiisieatly  for  each  banned 


substitute.  The  effect  of  this  will  be  in 
these  selected  cases  to  tailor  the 
implementation  dates  to  individual 
applications.  EPA  will  establish  these 
effective  dates  in  the  rulemakings  on 
each  substitute  to  bn  banned. 

Setting  effective  dates  tor  specific 
chemicals  and  uses  will  allow  the 
Agency  to  avoid  penahzing  those  who 
in  specific  apphcations  may  have 
already  invested  in  good  faith  in 
alternatives  the  SNAP  program 
ultimately  prohibits.  For  example,  the 
Agency  in  this  action  is  proposing  to 
find  unacceptable  the  use  of  HCFC- 
141b  in  certain  solvent  applications. 
New  information  on  stratospheric  ozone 
depletion  has  increased  concern  over 
possible  adverse  human  health  and 
environmental  effects,  and  the  Agency's 
unacceptable  determination  in  the  case 
of  HCFC-14  lb  reflects  these  increased 
concerns.  However,  the  Agency 
recognizes  that  some  solvent  users  may 
have  switched  to  HCFC-14  lb  in  good 
faith,  expecting  that  this  substitute 
would  sufficiently  lower  the  risk  of 
ozone  depletion  relative  to  earlier 
materials.  To  provide  for  these  users, 
the  Agency  is  today  proposing  a  tailored 
effective  date  for  certain  uses  of  HCFC- 
141b.  See  the  hsting  determination 
narrative  discussion  in  Section  IX,  as 
well  as  the  listing  tables  in  Appendix  B, 
for  a  full  discussion  of  MCFC-141b  and 
associated  effective  dates.  Finally,  to 
balance  the  desire  not  to  penalize  those 
who  switched  early  in  good  feith  with 
the  need  to  avoid  creating  an  incentive 
for  continued  investment  in  alternatives 
the  AgMicy  wishes  to  discourage,  the 
longer-term  effective  dates  discussed 
above  will  affect  only  existing 
equipment. 

Until  ttie  Agency  reaches  a  final 
decision  restricting  the  use  of  a 
substitute,  vendors  are  not  barred  from 
selling  such  substitutes,  however, 
manufacturers,  formuiators,  users  or 
other  individuals  involved  in  sale  or  use 
of  a  substitute  are  still  required  to  notify 
the  Agency  of  any  s&le  or  use  of  a  Class 
I  or  Class  D  substitute  as  required  by  the 
SNAP  pro^m. 

This  action  includes  a  proposed  Ust  of 
acceptable  substitutes  and  a  proposed 
list  of  banned  substitutes.  The  list  of 
restricted  substitutes  becomes  binding 
30  days  after  the  date  of  publication  of 
the  final  rule.  In  contrast,  the  Ust  of 
acceptable  substitutes  is  not  binding, 
but  rather  is  furnished  tor  the  purpose 
of  assisting  users  in  understanding  the 
full  range  of  available,  acceptable 
substitutes  in  eech  application.  Before 
issuing  the  final  rule,  the  Agency  hopes 
to  supplement  the  Ust  of  acceptable 
substitutes  with  substkutes  not  yet  on 
the  proposed  list. 
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As  noted  above,  the  Agency  does  not 
believe  determinations  that  substitutes 
are  acceptable  need  be  made  through 
rulemaking.  Consequently,  EPA  believes 
that  it  is  within  its  discretion  to 
supplement  the  list  of  acceptable 
substitutes  upon  making  determinations 
consistent  with  the  criteria  to  be 
established  in  this  rulemaking.  In  the 
interest  of  informing  users  as  soon  as 
possible  of  acceptable  substitutes,  EPA 
expects  to  add  to  the  Ust  of  substitutes 
those  substitutes  for  which  it  can  make 
such  a  determination  during  the 
pendency  of  the  rulemaking,  consistent 
with  the  criteria  promulgated. 

The  Agency  therefore  encourages 
vendors  and  users  of  substitutes  to  use 
this  opportunity  to  provide  EPA  with 
information  necessary  to  issue  a  SNAP 
determination.  Many  potential  users  of 
substitutes  have  asserted  that  they  want 
the  benefit  of  EPA's  SNAP 
determinations  when  transitioning  out 
of  Class  I  and  Class  II  compoimds.  In 
addition,  vendors  of  substitutes  have 
also  claimed  they  will  derive  significant 
benefits  from  having  their  sidistitates 
added  to  the  SNAP  lists  of  apfiroved 
substitutes,  where  possible. 


Vn.  Natkt,  Kewiawr,  and  Daciuon- 
Making  Procadnres 

The  purpose  of  this  section  is  to 
summarize  the  proposed  procedures  tot 
submitting  the  required  information  to 
the  Agency,  and  the  steps  EPA  will  take 
in  reviewing  SNAP  program 
submissions,  and  making 
determinations  based  on  them.  This 
section  focuses  on  three  procedures, 
summarized  in  Exhibit  1,  de{>ending  on 
the  nature  of  the  submission  received  by 
the  Agency,  Some  substitutes  may 
already  have  received  approval  or  may 
not  need  approval  under  other 
environmental  statutes,  especially  TSCA 
and  FIFRA.  These  substitutes,  in 
consequence,  would  only  require  review 
undw  the  SNAP  program.  Section  VIIA. 
diacuBses  the  submission  and  review 
process  for  alternatives  that  fall  into  this 
category  in  greater  detail.  In  other  cases, 
a  substitute  will  require  approval  imder 
section  612  as  well  as  relevant 
provisions  of  TSCA  and  FIFRA.  In  these 
cases,  any  substitute  that  is  a  new 
chemical  (La.,  not  currently  listed  on 
the  TSCA  inventory)  must  be  submitted 
to  the  Agency  for  review  under  the 
SNAP  progtam.  as  well  as  the  PMN 
propaia.  Section  VILB.  describes  steps 


for  this  review  in  more  detail.  For 
alternatives  to  Class  I  and  Class  n 
chemicals  that  will  be  used  in  pesticide 
products,  the  substitute  manufacturer 
will  need  to  file  notification  jointly  with 
EPA's  Office  of  Pesticide  Programs 
{OPP)  and  EPA's  SNAP  program. 
Section  VII.C.  discusses  the  latter 
procedure.  EPA  has  coordinated  closely 
with  each  of  these  regulatory  programs 
to  establish  a  joint  review  process  that 
will  ensure  consistency  in  the  final 
decisions,  while  minimizing  the  time 
for  review,  the  reporting  burden,  and 
the  costs  for  the  submitter  and  the 
Agency. 

A.  Substitutes  Reviewed  Under  SNAP 
Only 

1.  Applicability 

Sections  IV  and  V  describe  Lhe 
conditions  dictating  review  under  the 
SNAP  program  only  and  the  general 
reporting  requirements  under  section 
612.  If  any  of  these  conditions  are  met 
and  the  substitutes  are  not  exempt  bom 
the  process  as  described  in  section 
IV.B.3.,  Exemptions  from  Reporting,  a 
SNAP  notice  must  be  submitted. 
BRAJNa  coflc  Mao-a»^ 
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SNAP  Determination  Process 


SNAP 

Submission* 
Received  by  EPA 


I 


SNAP  Coordinator 
Reviews  for 
Completeness 


b 

Submission 

Complete  and  CBI 

Substantiated  ?^ 


No 


Query 
Submitter 


EXHIBIT  1 


SNAP  Coordinator/ 
Registrant 
Program  Coordinator 

Review 


Yes 


Are 
Yes  /^There  OverlapsN^Ye? 

with  Other 
FIFRA  X  Programs?  /  TSCA 


No 


SNAP 

Coordinator/ 
PMN 

Coordinator 
Joint  Federal 
Register  (FR) 
receipt  notice 


SNAP  Coordinator 
•Assigns  SNAPTracking  Number 
•Send  Letter  of  Receipt  to  Submitter 
•CBI  Requested  ?  If  Yes.  Handle  as  such 
•90  •  Day  Clock  Starts 


I 


EPA  Conducts  Analyses  -^ 


If  PMN  Review 
Stops  for 
Query.  SNAP 
Stops  Too 


No 

Query 

Submit! 

•' 

'Petitions  are  handled  through  the  same  process,  and  are  subject  to  the  same  information 
requirements.  Please  see  Section  Vlil  on  petitions. 
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EPAMiltes 
Decision 


No 


Yes 


Propose  Adding 

Chemical  to 

Unacceptable 

List 
<Rulemaking} 


Add  Chemical  to 
Acceptable  List 
t3-month  FR  notice) 


Note:  All  determinations  will  be  made  public  in  EPA*s  quarterly  Federal  Re9}stgr  notices  updating 
the  SNAP  program  lists.  All  determinations  which  have  the  effect  of  changing  the  unacceptable  list 
(t-o^  benaing  a  chemical  for  a  specific  application  or  removing  h  from  the  acceptable  list},  will  also 
be  subject  to  the  rulemaking  process. 
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2.  Pre-Notic8  Communication 

Prior  to  submitting  the  SNAP  notice, 
each  submitter  is  encouraged  to  contact 
EPA's  SNAP  Coordinator  to  discuss  the 
notification  process.  Among  other 
things,  the  SNAP  Coordinator  wiU:  (1) 
assist  the  potential  submitter  in 
determining  whether  a  SNAP  notice  is 
needed;  (2)  answer  questions  regarding 
how  to  complete  a  submission;  (3) 
provide  all  necessary  forms  and 
guidance  manuals;  (4)  serve  as  the 
initial  point  of  contact  when  the  notice 
is  submitted;  and  (5)  assign  a  SNAP 
program  tracking  number  to  the  notice 
once  it  is  received  by  the  Agency.  A 
copy  of  the  SNAP  program  notice  may 
be  obtained  from  the  SNAP  Coordinator. 
Specific  data  requested  are  described  in 
Section  V. 

3.  Processing  of  Completed  SNAP 
Submission 

a.  90-Day  Beview  Process.  As  required 
under  section  612(e),  a  manufacturer  of 
a  substitute  for  a  Class  I  chemical  must 

!)rovide  the  Agency  with  notification  at 
east  90  days  prior  to  introducing  into 
commerce  any  new  or  existing 
chemicals  for  significant  new  uses  as 
Class  I  alternatives.  The  same 
requirements  apply  to  manufacturers  of 
substitutes  for  Class  n  substances, 
although  in  this  case  the  Agency  is 
drawing  on  general  authorities 
contained  in  sections  114  and  301  in 
order  to  fulfill  the  purpose  of  section 
612(c).  EPA  intends  to  review  these 
chemicals  within  a  90-day  period  to 
ensure  prompt  response  for 
manufacturers  initiating  production  of 
substitutes.  EPA's  90-day  review  period 
for  SNAP  submissions  will  begin  once 
EPA  receives  a  submission  that  includes 
data  that  are  adequate,  as  described  in 
Section  V.B.  above.  If  a  submission  does 
not  include  adequate  data,  EPA  may 
return  the  submission  to  request  specific 
additional  information.  Section  114  and 
in  the  case  of  petitions  section  612(d) 
authorizes  EPA  to  require  manufacturers 
to  support  their  SNAP  submissions  with 
data  adequate  to  facilitate  EPA's  review. 

b.  Initial  Receipt  of  the  SNAP 
Submission.  (1)  Letter  of  Receipt.  The 
SNAP  Coordinator  will  send  a  letter  of 
receipt  to  the  submitter  once  the  Agency 
receives  the  SNAP  submission. 

(2)  Initio]  Review  of  Submission.  Once 
received,  the  SNAP  Coordinator  will 
review  the  notice  to  ensure  that  basic 
information  necessary  to  process  the 
submission  is  present  (i.e.,  name  of 
company,  identification  of  substitute, 
etc.).  A  more  detailed  review  of 
supporting  technical  data  will  then 
ensue,  as  well  as  an  examination  of  the 
substantiation  provided  for  any  claim 


for  confidentiality  of  information.  The 
90-day  review  period  will  not 
commence  until  EPA  judges  the 
submission  complete,  although 
manufacturers  may  begin  marketing 
chemicals  90  days  after  submitting  their 
notification  to  EPA.  Once  the  data 
supporting  the  SNAP  notice  are  deemed 
adequate,  the  SNAP  Coordinator  will 
assign  to  the  SNAP  notice  a  tracking 
number,  and  EPA's  formal  90-day 
review  period  will  begin. 

c.  Determination  of  Data  Adequacy. 
As  mentioned  above,  as  part  of 
reviewing  the  SNAP  submission,  the 
Agency  will  complete  a  determination 
of  the  scientific  and  technical  adequacy 
of  the  data  supporting  the  application. 
The  Agency  will  issue  this 
determination  within  15  working  days 
after  receipt  of  the  application.  Any 
time  information  is  not  adequate  to 
allow  the  Agency  to  reach  a  SNAP 
determination,  EPA  will  contact  the 
submitter  and  request  the  missing  data. 
EPA  believes  it  appropriate  and 
authorized  under  section  114  to  place 
the  burden  on  the  submitter  to  provide 
all  data  needed  to  complete  the  review 
of  the  SNAP  notice.  Depending  on  the 
type  of  information  needed  and  the  time 
necessary  to  compile  and  submit  the 
requested  data  to  the  Agency,  EPA  may 
suspend  or  extend  the  review  period. 
This  will  not  aflect  the  ability  of  a 
manufacturer  to  begin  marketing  a 
chemical  90  days  after  notifying  the 
Agency. 

In  a  few  cases,  the  Agency  and  the 
submitter  may  disagree  on  a  schedule 
for  furnishing  additional  data  EPA 
deems  necessary  to  determine  the 
acceptability  of  the  substitute.  If  in  these 
cases  EPA  has  reason  to  believe  that 
such  substitute  may  be  unacceptable, 
the  Agency  may  exercise  the  option  of 
proposing  to  hst  the  substitute  as 
imacceptable  until  the  necessary  data 
are  provided,  due  to  the  imcertainty  of 
the  risks  associated  with  use  of  the 
substitute. 

d.  Availability  of  New  Information 
During  Review  Period.  If  critical  new 
information  becomes  available  during 
the  review  period  that  may  influence 
the  Agency's  evaluation  of  a  substitute, 
the  submitter  must  notify  the  Agency 
about  the  existence  of  such  information 
within  ten  days  of  learning  of  such  data. 
The  submitter  must  also  inform  the 
Agency  of  new  studies  under  way,  even 
if  the  results  will  not  be  available  within 
the  90-day  review  period.  The  Agency 
may  extend  or  suspend  the  review 
period  depending  on  the  type  of 
information  at  issue  and  the  stage  of 
review. 

e.  Completion  of  Detailed  Review. 
Once  the  submission  is  found  to  be 


supported  by  adequate  data,  the  Agency 
will  commence  a  detailed  evaluation  of 
the  notice.  As  this  review  proceeds,  the 
Agency  may  contact  the  submitter  for 
additional  information  to  assist  in  the 
evaluation.  This  will  ensure  that  the 
review  is  completed  quickly  and  that  it 
reflects  the  best  available  information. 
Final  decisions  will  be  based  on  the 
detailed  analysis  completed  during  this 
sta^e  of  review. 

f  Vendor  Lists.  The  Agency  will  use 
the  SNAP  determinations  to  compile  a 
list  of  vendors  for  the  convenience  of 
potential  users.  Companies  could  then 
ask  EPA  to  review  their  specific 
substitute,  to  ensure  that  it  is  covered  by 
the  Usting  decisions  on  approved 
substitutes,  and  to  add  the  company  to 
the  vendor  list.  The  Agency  believes 
that  specific  information  on  vendors  of 
acceptable  substitutes  would  be  useful 
to  companies  switching  out  of  Class  I 
and  Class  II  compounds.  The  Agency 
solicits  comment  on  this  aspect  of 
today's  proposal. 

g.  Communication  of  SNAP 
Determination.  (1)  SNAP 
Determinations  on  90-Day  Notifications. 
EPA's  determinations  on  SNAP 
submissions  that  come  as  a  result  of  the 
90-day  notification  requirement  will 
take  the  form  of  either  adding 
substances  to  the  list  of  acceptable 
substitutes  or  of  proposing  to  add  them 
to  the  list  of  unacceptable  substitutes. 
The  former,  as  discussed  in  greater 
detail  below,  will  be  listed  in  a  quarterly 
update  of  SNAP  determinations  which 
EPA  will  publish  in  the  Federal 
Register.  The  latter  will  be  made  final 
through  rule-making  under  section 
307(d). 

(2)  Communication  of  SNAP 
Determination  to  the  Submitter.  Once 
review  has  been  completed,  the 
submitter  will  be  notified  in  writing  of 
the  determination  under  SNAP.  At  this 
time,  the  submitter  will  also  be 
informed  if  any  conditions  are  attached 
to  the  approval  of  a  substitute. 
Companies  may  continue  uninterrupted 
sale  or  manufacture  of  their  substitutes 
until  the  Agency  places  a  substitute  on 
the  hst  of  unacceptable  substitutes  as  a 
result  of  rulemaking.  Sale  or 
manufacture  may  continue  if  the 
Agency  fails  to  reach  a  decision  or 
notify  the  submitter  of  that  decision 
within  90  days  of  initial  notification  of 
EPA. 

(3)  CommimicaUon  of  SNAP 
Determination  to  the  PubUc  (a)  Federal 
Register  Notice 

To  provide  the  public  with  updated 
information  on  SNAP  determinations, 
the  Agency  is  proposing  to  pubUsh  in 
the  Federal  Register  a  complete  list  of 


iMI 


Federal  Ragirter  /  Vol.  58,  No.  90  /  Wednesday,  May  12,  1993  /  Proposed  Rules  28109 


the  acceptable  and  unacceptable 
alternatives  that  have  been  reviewed  to 
date.  This  list  will  be  published  four 
times  each  year  and  will  include  recent 
decisions  made  under  the  SNAP 
procram.  In  addition  to  the  Quarterly 
publications,  the  Agency  will 
communicate  decisions  through  a 
clearinghouse  and  various  outreach 
programs,  as  discussed  in  the  next 
section,  as  well  as  through  the 
stratospheric  ozone  program  hotline, 
which  the  Agency  has  au-eady 
established. 

(b)  Outreach  and  Clearinghouse 

Section  612(b)  requires  the 
Administrator  to  assist  users  in 
identifying  alternatives  to  Class  I  and  II 
compounds.  The  Agency  has  long 
operated  an  outreach  program  for  users 
of  ozone-depleting  compounds,  and  this 
new  mandate  along  with  the  accelerated 
phase-out  of  Class  I  and  II  substances 
adds  impetus  to  these  efforts. 

Section  612(b)(4)  requires  the  Agency 
to  maintain  a  public  clearinghouse  of 
alternative  chemicals,  product 
substitutes,  and  alternative 
manufacturing  processes  that  are 
available  as  replacements  for  Class  I  and 
Class  n  chemicals.  The  clearinghouse 
will  distribute  information  on  those 
substitutes  that  are  approved  under  the 
SNAP  program.  For  the  convenience  of 
companies  wishing  to  identify 
substitutes  with  low  relative 
environmental  risks,  the  Agency  will 
maintain  a  list  of  vendors  selling 
substitutes  that  meet  EPA's  criteria  for 
approval,  as  discussed  in  section 
VU.A.3.f. 

In  addition,  the  Agency  is  proposing 
to  enter  data  on  substitutes  into  the 
Pollution  Prevention  Information 
Exdiange  System  (PPIES)  database, 
which  is  maintained  by  EPA's  Office  of 
Research  and  Development.  This 
database  contains  information  on 
numerous  pollution  prevention  options 
for  a  wide  variety  of  industrial  sectors 
and  chemicals.  PPIES  can  also  be 
accessed  from  a  variety  of  other 
pollution  prevention  databases 
maintained  by  other  Federal  agencies 
and  industry.  The  Agency  requests 
comment  on  tkis  proposed  approach  to 
providing  the  public  with  information 
on  available  alternatives. 

4.  Decision-Making  Framework 

a.  Decisions  by  Substitute  and  Use.  As 
required  by  section  612(c),  the  Agency 
must  publish  a  list  of  substitutes 
prohibited  under  the  SNAP  program 
and  a  list  of  acceptable  alternatives  for 
particular  applications.  Given  that 
environmental  exposure  and  risk 
profi  es  can  change  significantly  from 


one  application  to  the  next,  it  is 
essential  to  evaluate  and  list  substitute 
decisions  in  the  context  of  their 
intended  use.  The  Agency  has  initially 
identified  a  number  of  use  sectors  by 
which  to  list  substitutes,  and  Section  IX 
provides  preliminary  risk  management 
decisions  for  many  substitutes  in  each 
of  the  principal  use  sectors.  Other 
substitutes  in  each  of  these  sectors  exist 
as  well,  and  these  substitutes  will  be 
covered  in  subsequent  analyses 
undertaken  in  the  SNAP  program. 

In  listing  the  substitutes,  the  Agency 
will  be  as  specific  as  possible,  by 
providing  exact  chemical  names  of 
substitutes.  The  Agency  anticipates  two 
possible  exceptions  to  this  practice.  The 
first  is  where  release  of  the  chemical 
identity  of  a  substitute  constitutes 
release  of  proprietary  information.  In 
that  event,  the  Agency  will  report 
generic  chemical  names  based  on 
chemical  classes  as  described  in  Section 
V.C.  The  other  exception  would  be  in 
cases  where  the  Agency  believes  that  a 
more  general  categorization  is  needed  to 
account  for  the  diversity  of  possible 
chemicals  used  in  a  particular  set  of 
substitutes.  For  example,  in  the  solvents 
cleaning  sector,  many  substitutes  are 
formulations  composed  of  compounds 
drawn  &t)m  several  categories  of 
chemicab.  In  this  case,  me  toxicity 
profile  of  each  chemical  is  similar  to 
those  of  other  chemicals  in  that  class. 
Yet  for  most  substitutes,  a  broad 
chemical  classification  (e.g.,  aromatic 
hydrocarbons,  or  HCFCs)  is  not  specific 
enough  because  of  differences  among 
chemicals  belonging  to  each  of  these 
groups.  Thus,  where  appropriate.  EPA 
will  provide  a  more  specific  description 
of  the  substitute  by  application. 

b.  Decision  Categories.  Under  section 
612,  the  Agency  has  considerable 
discretion  in  the  risk  management 
decisions  it  can  make  in  SNAP.  The 
Agency  has  identified  several  possible 
decision  categories,  as  described  below. 
However,  these  types  of  risk 
management  decisions  should  not  be 
construed  as  comprising  all  possible 
options  that  the  Agency  will  exercise 
under  section  612.  Depending  on  the 
particular  characteristics  of  the 
submission,  alternative  approaches  may 
be  warranted. 

(1)  General  Acceptance.  Where  the 
Agency  has  reviewed  a  substitute  and 
found  no  reason  to  prohibit  its  use,  it 
will  list  the  alternative  as  acceptable  for 
the  applications  listed.  Where 
appropriate,  the  Agency  may  provide 
some  additional  comment  (e.g.,  general 
recommendations  encouraging 
recapture  and  recycling).  However, 
these  comments  are  not  conditions  for 
use  of  the  substitute. 


(2)  Approval  Subject  to  Conditions. 
After  reviewing  a  notice,  the  Agency 
may  determine  that  a  substitute  is 
acceptable  only  if  certain  conditions  are 
met.  The  Agency  cannot  predict  at  this 
time  all  necessary  restrictions,  but 
already  anticipates  some  conditions 
based  on  substitute  reviews  already 
completed. 

For  example,  the  Agency  may  impose 
conditions  on  the  use  of  a  substitute  and 
require  recycling  equipment  to  limit 
workplace  and  ambient  releases  or 
require  use  of  other  control  practices 
within  a  certain  application. 
Alternatively,  EPA  may  approve  a 
compound  not  for  general  use,  but  for 
use  only  in  certain  narrow  applications. 
Clearly,  any  limitations  imposed  will 
depend  on  the  risks  involved  and  the 
substitute  and  application  in  question. 
To  provide  adequate  opportunity  for 
comment  by  the  regulated  community, 
EPA  will  complete  notice-and-comment 
rulemaking  before  promulgating  any 
finding  to  approve  a  substitute  subject 
to  a  condition  on  use. 

In  implementing  its  use  of  conditions, 
the  Agency  has  sought  to  avoid  overlap 
with  other  existing  regulatory 
authorities.  EPA  has  taken  a  number  of 
steps  to  mitigate  this  potential  for 
duplication.  First,  EPA  intends  to  limit 
the  use  of  conditions  to  cases  in  which 
clear  regulatory  gaps  exist.  Second, 
these  existing  regulatory  gaps  must 
render  the  use  of  a  substitute  an 
unreasonable  risk  in  the  absence  of  any 
additional  controls.  Third,  in  the 
limited  cases  in  which  conditions  may 
be  necessary,  the  Agency  will  imf)ose 
them  only  after  going  through  formal 
notice-and-comment  rulemaking. 
Finally,  the  Agency  intends  to  withdraw 
existing  conditions  when  they  are 
superseded  by  appropriate  regulatory 
controls  under  other  authorities. 
The  Agency,  however,  requests 
comment  on  the  general  issue  of  the 
need  for  use  conditions.  In  particular. 
EPA  requests  comment  on  whether 
section  612  in  fact  confers  upon  the 
Agency  the  authority  to  go  beyond  the 
listing  of  acceptable  and  unacceptable 
alternatives  and  to  set  such  use 
conditions.  Further,  EPA  requests 
comment  on  the  capability  and 
practicality  of  EPA  enforcing  use 
conditions  which  may,  for  example, 
closely  resemble  workplace  safety 
standards,  which  are  typically  within 
the  enforcement  purview  of  other 
regulatory  authorities. 

EPA  also  requests  comment  on 
whether,  when  an  unreasonable  risk 
might  exist  due  to  a  gap  in  regulatory 
coverage,  the  appropriate  means  to 
address  these  risks  is  through  the 
existing  regulatory  framework  of  other 
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'  federal  authorities.  For  example,  rather 
than  using  EPA's  use  conditions  to 
address  existing  gap>8  in  workplace 
safety  standards,  EPA  could  refer  the 
matter  to  the  appropriate  OSHA 
authorities  and  request  appropriate 
action  to  mitigate  an  otherwise 
unreasonable  risk.' 

Alternatively,  where  the  length  of 
time  required  to  address  a  problem 
under  another  authority  may  be 
imacceptably  long  given  the  nature  of 
the  risk,  there  may  be  cases  in  which 
EPA  would  simply  consider 
imacceptable  the  use  of  a  given 
substitute,  pending  the  development  of 
a  regulatory  framework  to  control  the 
risk  it  poses  in  its  use  as  a  substitute  for 
an  ozone-depleting  compound. 

For  example,  in  this  action,  EPA  has 
proposed  conditions  on  the 
acceptabihty  of  certain  halon  substitutes 
when  used  as  total  flooding  agents  in 
normally  occupied  areas.  EPA  has 
imposed  these  conditions  because  of  the 
risk  of  cardiotoxic  levels  of  exposure  to 
personnel  in  areas  where  substitute 
agents  may  be  discharged  in  the  event 
of  fire.  Existing  OSfiA  standard 
1910.160  appUes  pertain  general 
controls  to  the  use  of  fixed 
extinguishing  systems  in  occupied 
wwkplaces.  whether  gaseous,  dry 
chemical,  water  sprinklers,  etc.,  and 
EPA  has  not  reproduced  those.  These 
include,  for  example,  the  requirements 
for  discharge  and  pre-discharge  alarms, 
and  availability  of  Self  Contained 
Breathing  Apparatus  (SCBA)  for 
emergency  entry  into  an  area  where 
agent  has  been  discharged.^ 


>  29  U.S.C.  (U4.  OSHA  GoDanJ  Duty  COauM. 
raquirei  that  each  ampioyer  "(hall  ftunish  to  Mcfa 
of  hU  employees  amploymant  and  •  place  of 
employment  which  are  free  from  recognized 
hazards  that  are  causing  or  are  likalr  to  cause  dMtfa 
or  serious  physical  harm  to  his  employaM.  •  •  •" 

>  29  CFR  1910.160(b)  include*  gfln«ral  provtaions 
to  ensure  the  safety  of  all  fixed  extinguishing 
systems.  Paragraph  (c)  stipoiatas  raquiremeots  fot 
systems  with  "potential  health  and  safety  hazard* 
to  employees"  such  as  might  be  posed  by  gaseous 
agents. 

(t^O)  "The  employer  shall  provide  a  distinctive 
alarm  or  signaling  system  •  •  •  capable  of  being 
perceived  above  ambient  noise  or  light  levels  •  *  • 
to  indicate  when  the  extinguishing  system*  is 
discharging.  Discharge  alarm*  are  not  required  oo 
systems  whiare  discharge  ia  Immediataty 
recognizable." 

(b)(4)  "The  employer  shall  provide  effective 
safeguards  to  warn  employee*  egaiiut  entry  Into 
discharge  areas  where  the  atmosphere  remain* 
hazardou*  to  employee  safety  or  health." 

(bK5)  The  ampioyer  shall  post  hazard  warning 
or  caution  signs  at  the  entraitce  to,  and  inside  oi^ 
areas  protected  by  fixed  extinguishing  systems 
which  use  agents  in  concentrations  known  to  be 
hazardou*  to  employee  safety  and  health." 

(b)(6)  "The  ampioyer  shall  assure  that  fixed 
systems  are  inspected  annaaUy  *  *  *  io  assure  that 
the  system  1*  maintained  in  good  operating 
condition." 


While  section  1910.162  can  apply 
generally  to  gaseous  agents,  it  includes 
cardiotoxic  Wels  specific  to  Halon 
1301.  Section  1910.162  paragraphs 
(b)(5)  and  (b)(6]  provide  alternative 
workplace  requirements  based  on 
specific  design  concentrations  of  Halon 
1301.  (These  design  concentrations  are 
not  identified  as  the  cardiotoxic  NOAEL 
or  LOAEL,  so  one  caimot  generalize  a 
rule  for  use  with  alternative  agents.)  For 
this  reason,  EPA  is  concerned  that  halon 
substitute  agents  could  be  used  in  the 
absence  of  enforceable  compound- 
specific  cardiotoxic  exposure  levels. 
Should  OSHA  create  compound-specific 
cardiatoxicitv  values  to  be  applied  to 
the  use  of  halon  substitutes  as  gaseous 
total  flooding  agents  in  occupieid  spaces, 
these  conditions  would  no  longer  be 
necessary  and  EPA  would  rescind  them. 

However,  EPA  is  also  aware  that 
existing  OSHA  regulations  may  provide 
adequate  coverage  against  exposure  to 
toxic  levels  of  agents  or  their 
decomposition  products.  Section 
1910.162  (b)(3)  states.  "(t)he  employer 
shall  assure  that  employees  are  not 
exposed  to  toxic  levels  of  gaseous  agent 
or  its  decomposition  products,"  and 
paragraph  (b)(4)  states,  "(t)he  employer 
shall  provide  a  distinctive  pre-discharge 
employee  alarm  *  *  *  when  agent  design 
concentrations  exceed  the  maximum 
safe  level  for  employee  exposure."  EPA 
invites  ctunment  on  the  aoequacy  of 
1910.162  (b)(3)  to  provide  workplace 
protection  against  toxic  exposures  to 
agents  that  differ  fit)m  Halon  1301. 

(3)  Substitutes  Pending  Completion  of 
Review.  The  Agency  will  describe 
submissions  for  which  it  has  not  yet 
reached  a  final  decision  as  pending.  For 
all  substitutes  in  the  pending  category, 
the  Agency  will  contact  the  submitter  to 
determine  a  schedule  for  providing  the 
missing  information  if  the  Agency  needs 
to  extend  the  90-day  review  period.  EPA 
will  use  the  authority  under  section  114 
to  gather  this  information,  if  necessary. 

(4)  General  Prohibition.  TTie  Agency 
has  the  authority  under  section  612(c)  to 
prohibit  the  use  of  a  substitute  believed 
to  present  adverse  effects  to  human 
health  and  the  environment  where 
alternatives  that  reduce  overall  risk  are 
available.  The  Agency  will  only  use  this 
provision  where  it  has  identified  other 


(bXlO)  'The  employer  shall  train  employees 
deeignated  to  inspect,  maintain,  operate,  or  repair 
fixed  extinguishing  system*.  •  •  •" 

(bKl7)  "Vhm  ampioyer  shall  provide  and  assure 
the  use  of  personal  protective  equipment  needed  lor 
immediate  rescue  of  employee*  trapped  in 
hazardou*  atmospheres  created  by  an  agent 
discharge." 

(cM3)  "On  all  total  flooding  systems  the  employer 
shall  provide  a  pre-discharge  employee  alarm  *  •  • 
which  will  give  employeee  time  to  safely  exit  from 
the  discharge  area  prior  to  system  discharge." 


substitutes  that  are  currently  or 
potsntiaUy  available  and  that  have 
lower  overall  risks.  Substitutes  will  be 
listed  as  unacceptable  through  the 
rulemaking  process. 

(5)  Prohibition  with  Limited 
Exemptions  for  Critical  Uses.  In  some 
applications,  even  though  the  Agency 
restricts  the  use  of  a  substitute  based  on 
the  potential  for  adverse  effects,  it  may 
be  necessary  to  grant  a  limited  number 
of  exemptions  because  of  the  lack  of 
alternatives  for  specialized  uses  within 
the  general  application  area.  The 
Agency  will  refer  to  such  exemptions  as 
"critical  use  exemptions."  For  example, 
the  Agency  could  list  a  substitute  as 
generally  unacceptable  for  solvent 
applications,  but  allow  for  Limited 
exemptions  for  critical  uses  within  the 
sector  of  solvent  cleaning.  These  critical 
use  exemptions  will  be  granted  only  for 
the  period  necessary  to  develop  and 
implement  alternatives  not  yet 
available. 

At  this  time,  the  Agency  cannot  know 
and  list  ail  critical  use  applications  that 
will  be  exempted.  Section  VIII.F. 
discusses  the  petition  process  for 
critical  use  exemptions  in  more  detail. 
Critical  \i8e  exemptions  will  be  granted 
through  notice-and-comment 
rulemaking. 

c  Time  Certainty  of  Decisions.  In 
response  to  the  ANPRM,  several 
comments  suggested  that  the  Agency 
establish  assured  minimum  periods  of 
use  for  substitutes  listed  as  acceptable. 
For  example,  one  commenter 
recommended  that  the  Agency  consider 
any  substitute  decision,  once  made, 
valid  for  a  minimum  of  fifteen  years 
before  making  any  changes.  Clearly, 
there  are  advantages  to  having  a 
guaranteed  period  within  which  a 
substitute  can  be  used  without  concon 
for  future  changes  in  the  acceptability  of 
a  substitute.  In  particular,  su<ii  certainty 
would  encourage  reduced  reliance  on 
Class  I  chemicals  in  the  near  term. 

E)espite  this  benefit,  the  Agency 
believes  that  providing  time  certainty  to 
its  decisions  on  balance  could 
discourage  continued  research  on 
substitutes.  In  addition,  the  Agency 
believes  that  in  certain  limited  cases, 
new  data  on  previously  approved  or 
disapproved  substitutes  may  warrant 
changes  to  an  existing  SNAP 
determination.  Such  changes,  however, 
will  only  be  considered  in  cases  where 
new  information  indicates  a  need  to 
reassess  the  risk  of  a  previously 
evaluated  substitute.  For  example,  new 
toxicity  data  may  become  available  that 
point  to  a  dramatically  different  hazard 
profile  for  a  chemical,  and  which 
changes  the  risk  the  substitute  poses  to 
human  health  and  the  environment 
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relative  to  other  substitutes.  Similarly,  if 
the  Agency  previously  liMed  a  high-risk 
substitute  as  acceptable  only  because  no 
other  alternative  exists  for  a  specific 
end-use.  this  determination  may  be 
subject  to  change  if  a  new  substitute 
with  demonstrably  lower  overall  risks 
becomes  available. 

In  such  instances,  which  the  Agency 
expects  will  occur  infrequently,  EPA 
will  provide  consideration  for 
companies  who  earlier  made  a  switch  to 
a  substitute  believed  to  be  acceptable.  In 
particular,  the  Agency  proposes  to 
examine  capital  expenditures  made  by 
afiacted  industries  to  manufacture  and 
use  a  substitute  when  it  evaluates 
whether  the  availability  of  another 
alternative  should  render  the  first 
alternative  unacceptable. 

d.  Implications  of  Other  Regulatory 
Requirements.  The  Agency  is  proposing 
that  the  SNAP  program  in  evaluating 
substitutes  take  into  consideration  the 
regulatory  requirements  of  other 
environmental  and  health  protection 
statutes  (e.g..  the  Clean  Water  Act  or  the 
Occupational  Safety  and  Health  Act).  By 
considering  existing  regulatory 
constraints,  the  Agency's  evaluation  of 
alternatives  will  explicitly  recognize 
compliance  with  provisions  designed  to 
reduce  workplace  and  environmental 
releases.  However,  it  will  not  be 
possible  to  foctor  in  regulatory 
requirements  that  are  still  imder 
development  (e.g.,  more  stringent 
requirements  to  control  volatile  organic 
compounds  and  hazardous  air 
pollutants  under  Title  I  and  Title  in  of 
the  CAA).  Clearly,  in  these  instances,  a 
substitute,  although  approved,  must 
comply  with  all  future  regulations. 
Should  future  regulations  severely  Umit 
the  availability  of  the  only  substitute  for 
a  prohibited  substance.  EPA  would 
reconsider  the  advisability  of  keeping 
that  substance  on  the  list  of 
imacceptable  substitutes. 

Several  commenters  felt  that  the  goal 
of  section  612  was  to  encourage  use  of 
substitutes  for  Class  I  and  Class  II 
chemicals  by  relaxing  regulatory 
requirements  in  other  areas.  The  Agency 
does  not  believe  that  it  was  the  intent 
of  Congress  to  use  the  authority  under 
section  612  to  compromise  existing 
regulatory  requirements,  histead,  EPA 
intends  to  evaluate  substitutes  in  the 
framework  of  protection  provided  by 
current  regulatory  standards. 

5.  EPA-Cenerated  Review  of  Substitutes 
In  addition  to  notices  received  under 
section  612  for  substitute  review,  the 
Agency  is  authorized  by  section  612(c) 
to  add  or  delete  alternatives  to  the  list 
of  reviewed  substitutes  on  its  own 
initiative.  EPA  has  many  efforts  under 


way  to  identify  and  communicate  the 
av^lability  ofpromising  new 
alternatives.  These  include  support  for 
research  efforts  to  study  and  focus 
attention  on  future  substitutes, 
involvement  in  the  United  Nations 
Environment  Programme  biannual 
assessment  of  technologies  for  key 
sectors  currently  using  ozone-depleting 
chemicals,  and  technolo^  transfer 
projects  with  industry,  otoer  Federal 
agencies,  and  developing  nations.  Based 
on  information  available  through  these 
activities,  EPA  may  initiate  review  of 
new  substitutes  imder  section  612.  In 
each  case,  the  next  planned  quarterly 
Federal  Register  notice  updating  the 
status  of  SNAP  determinations  will 
inform  the  pubUc  that  EPA  is  initiating 
a  review,  subject  to  the  provisions 
discussed  in  this  proposal.  Similarly, 
determinations  ultimately  reached  as  a 
result  of  these  internally-generated 
reviews  will  be  publicly  noticed  every 
three  months. 

B.  Joint  Review  of  New  Substitutes 
under  SNAP  and  TSCA  PMN 

1.  ApplicabiUty 

Any  potential  SNAP  submitter  who 
intends  to  introduce  a  new  chemical 
(i.e..  a  chemical  not  currently  included 
in  the  TSCA  inventory)  as  an  alternative 
for  a  Class  I  or  Class  D  chemical  must 
xmdergo  review  not  only  under  section 
612,  but  under  section  5  of  TSCA  (the 
Premanufacture  Notice  program)  as 
well.  Because  of  the  overlap  in  statutory 
authority,  the  Agency  has  established  a 
Joint  review  process  between  the  SNAP 
and  TSCA  Premanufacture  Notice 
(PMN)  programs.  This  process  has  been 
structured  to  minimize  reporting  burden 
and  to  ensure  consistency  in  decisions 
between  the  two  programs.  The 
following  sections  describe  the  joint 
review  and  ducision-making  process  in 
more  detail. 

2.  Data  Submission  Requirements  and 
Process 

a.  SNAP  and  PMN  Forms.  The  Agency 
has  reviewed  the  data  submission  needs 
for  the  SNAP  and  PMN  programs  and 
found  significant  overlap.  In  general,  the 
Agency  has  identified  only  a  few 
additional  data  elements  beyond  those 
aheady  reouired  by  the  PMN  program 
that  should  be  included  for  review 
imder  the  SNAP  program.  These 
elements  are: 

•  Ozone  depletion  potential. 

•  Global  warming  potential. 

•  ExpUcit  quantification  of  the  cost  of 
using  the  substitute,  including: 

—Chemical  replacement  data 
—Chemical  cost  data 


— Incremental  equipment  expenditures 
(either  new  or  retrofit)  needed  to  use 
substitute 

— ^Information  on  the  cost  implicatioiu 
of  changes  in  energy  consumption 
(e.g..  from  the  use  of  a  less  or  more 
energy-efficient  refrigerant) 

•  Dociunentation  of  testing  results, 
where  available,  regarding  the 
flammability  of  substitutes  that  will  be 
used  in  consumer  applications. 

Given  this  overlap,  the  Agency  is 
proposing  that  a  submitter  requesting  a 
review  under  both  the  SNAP  and  PMN 
programs  provide  the  above  informatioif 
by  following  these  steps: 

•  Complete  the  PMN  form  (EPA  Form 
7710-25)  following  the  Instructions 
Manual  currently  available  through  the 
TSCA  Assistance  Information  Service. 

•  Indicate  on  page  11  of  the  PMN 
form.  "Optional  Pollution  Prevention 
Information."  that  the  chemical  to  be 
reviewed  is  also  to  be  considered  under 
the  SNAP  program. 

•  Complete  a  SNAP  addendum  that 
requests  information  only  on  those 
items  hsted  above.  (The  addendum  can 
be  obtained  frt)m  the  SNAP 
Coordinator.) 

The  completed  PMN  form  (EPA  Form 
7710-25)  will  remain  the  basis  for  all 
information  needed  to  complete  review 
of  the  new  chemical  under  section  5  of 
TSCA.  The  completed  PMN  form  and 
the  SNAP  addendum  together  will 
comprise  the  data  submission  for 
section  612  review  and  listing  decisions 
for  new  chemicals.  This  approach  is 
intended  to  minimize  the  reporting 
burden  on  submitters. 

The  Agency  will  modify  the  PMN 
Instructions  Manual  in  the  future  to 
provide  more  explicit  direction  on  how 
to  complete  the  SNAP  addendum.  A 
SNAP  submitter  may  also  consult  the 
SNAP  Guidance  Document,  whi(  h  will 
be  available  for  potential  submitters  at 
the  time  the  SNAP  program  is 
promulgated.  Any  questions  regarding 
the  completion  of  these  forms  can  be 
directed  to  either  the  PMN  pre-notice 
coordinator  or  the  SNAP  Coordinator. 

b.  Submission  of  Completed  Forms. 
Both  the  PMN  and  SNAP  programs  have 
a  review  period  of  90  days,  subject  to 
suspensions  and  extensions  described 
in  Section  VII.A.  for  the  SNAP  program 
and  in  the  Preamble  to  the  PMN  final 
rule  (40  CFR  720.75).  To  ensure  that 
new  chemical  submissions  are  reviewed 
and  decided  on  jointly,  the  Agency 
encourages  submitters  to  provide  both 
the  PMN  form  and  SNAP  addendum  to 
the  PMN  and  SNAP  coordinators. 
Failure  to  provide  both  programs  with 
the  requested  information  at  the  same 
time  could  result  in  delays  in  the  review 
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of  a  submitter's  notice  seeking  approval 
of  a  new  chemical  as  a  CFC  substitute 
approved  by  EPA  where  it  would  result 
in  delay  of  EPA's  approval  under  the 
PMN  prograni. 

c.  nocedures  for  Handling 
Confidential  Business  Information.  The 
Agency  recognizes  that,  where 
appropriate,  information  submitted  to 
the  PMN  and  SNAP  programs  may  need 
to  be  confidential.  EPA  is  proposing  that 
all  CBI  submitted  as  part  of  the  joint 
PMN/SNAP  review  be  maintained  and 
treated  in  a  manner  consistent  with 
TSCA  requirements.  Confidentiality 
claims  will  be  processed  and  may  be 
reviewed  in  a  manner  consistent  with 
40  CFR  part  2.  subpart  B.  This  approach 
is  being  proposed  because  the  majority 
of  data  provided  to  SNAP  under  the 
joint  review  process  will  come  from  the 
PMN  form.  Submitters  should  note  that 
while  TSCA  and  CAA  may  have 
different  language  describing  CBI 
handling  procedures,  there  is  no 
substantive  difference  in  how  CBI  is 
maintained  under  the  two  statutes. 

3.  Joint  Review  of  New  Substitutes 
Under  PMN  and  SNAP 

a.  Preparation  of  Public  Docket  and 
Federal  Register  Notices.  Once  the  letter 
of  receipt  has  been  issued,  the  PMN 
program  will  prepare  a  public  docket 
and  Federal  R2gister  notice,  as 
described  in  the  Preamble  to  the  final 
rule  for  the  PMN  program  (40  CFR 

720.  75).  The  PMN  program  manager 
will  consult  with  the  SNAP  Coordinator 
in  preparing  the  notice.  The  Agency  is 
proposing  this  approach  for  joint  PMN/ 
SNAP  reviews  because  it  believes  it  will 
reduce  the  reporting  burden  imposed  on 
manufacturers. 

b.  Joint  Review  Process.  EPA  is 
proposing  to  complete  joint  evaluations 
of  new  chemicals  serving  as  Class  I  or 
ClaSs  n  substitutes  imder  section  5  of 
TSCA  and  section  612  of  the  CAA.  This 
joint  review  process  will  be  coordinated 
to  ensure  that  there  is  consistency  in  the 
final  decisions  made  under  the  P\1N 
and  SNAP  programs.  To  ensure 
agreement  in  the  decisions,  Agency 
offices  will  work  in  concert  to  develop 
toxicity,  exposure,  and  risk  profiles  for 
those  substitutes  and  applications  that 
come  under  joint  TSCA  and  CAA 
review  authority.  The  Agency  will  also 
coordinate  its  review  of  the 
completeness  of  the  information 
supplied  and  subsequent  data  requests 
to  minimize  the  reporting  burden  on  the 
submitter. 

Submitters  should  note  that  Agency 
decisions  to  restrict  production  of 
particular  chemicals  under  TSCA  will, 
in  the  case  of  joint  PMN/SNAP 
applications,  also  have  the  effect  of 


restricting  production  of  sob^tutes 
undergoing  review  under  the  SNAP 
program.  However,  companies  that 
produce  substitutes  only  being  reviewed 
under  the  SNAP  program  are  not 
requirad  to  cease  production  during  the 
SNAP  review  period. 

As  part  of  the  review,  the  PMN  and 
SNAP  programs  will  work  to  arrive  at  a 
consistent  decision  regarding  the  new 
chemical  under  review.  Consequently, 
listing  decisions  under  SNAP  will 
referance  any  conditions  also 
incorporated  into  the  PMN  review  (e.g., 
submission  of  additional  toxicity 
information,  restrictions  on  use,  etc.). 

If  a  substitute  meets  the  conditions  for 
genera!  PMN  approval  but  not  for  SNAP 
approval,  the  company  may  produce 
and  market  the  substance  in  question. 
However,  EPA  will  commence  a 
rulemaking  to  prohibit  as  unacceptable 
the  description  or  use  of  the  substitute 
as  an  EPA-approved  Class  I  or  II 
substitute.  If  the  chemical  fails  to  meet 
the  conditions  for  PMN  approval,  the 
submitter  is  barred  from  producing  the 
chemical  and  consequently  also  from 
marketing  the  product  as  a  CFC 
substitute.  Submitters  should  note, 
however,  that  the  CAA  section  612 
places  considerable  emphasis  on 
identifying  and  promoting  the  use  of 
substitutes  which,  relative  to  others, 
reduce  overall  risks  to  human  health 
and  the  environment.  To  the  extent  a 
substitute  offers  such  risk  reduction, 
EPA  under  the  CAA  will  make  every 
effort  to  facilitate  production  and  use  of 
that  alternative. 

c.  Communication  of  Decision.  The 
PMN  program  will  use  the  existing 
TSCA  regulatory  framework  for 
communicating  decisions  to  submitters 
of  the  decision  on  the  new  substitute. 
The  SNAP  program  will  provide  public 
notice  of  decisions  regarding  the 
acceptability  or  unacceptability  of  a 
substitute  following  the  process 
described  in  Section  VII.A.3.h.  EPA  will 
contact  the  submitter  to  determine  how 
best  to  list  the  substitute  under  the 
SNAP  program  if  necessary  to  protect 
the  confidentiality  of  the  alternative. 

C.  Joint  Review  of  Substitutes  Under 
SNAP  and  FIFRA 

1.  Background  on  Use  of  Ozone- 
Depleting  Chemicals  in  Pesticides 

Certain  pesticides  are  formulated  with 
Class  I  and  Class  II  chemicals.  The  most 
prominent  example  is  the  use  of  methyl 
chloroform  (1,1,1-trichloroethane)  as  an 
inert  ingredient.  Pesticide  products  that 
contain  Class  1  and  Class  0  compounds 
must  be  reformulated  as  these  chemicals 
are  phased  out  of  production  under  the 
Clean  Air  Act.  This  section  describee 


how  die  Agency  proposea  to  handle 
reviews  of  tbeee  changes. 

2.  Applicability 

Any  new  pesticide  or  amendment  of 
an  existing  formulation  is  already 
subject  to  Agency  approval  under 
current  provisions  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  P.L.  100-460,  100-464  to 
100-526,  and  100-532.  However,  as  of 
the  effective  date  of  the  SNAP  program, 
new  pesticides  or  formulation  changes 
based  on  Class  I  or  Class  II  substitutes 
will  also  be  subject  to  review  under 
section  612  of  the  CAA.  These 
authorities  apply  in  all  cases  where  a 
manufacturer  amends  a  pesticide 
product  to  replace  chemicals  being 
phased  out  under  section  602.  Similarly, 
registrations  of  new  pesticide  products 
will  also  be  subject  to  SNAP  review  if 
the  new  formula  contains  chemicals 
functionally  replacing  Class  I  or  II 
compounds. 

3.  Review  Responsibilities  Under  FIFRA 
and  CAA/ SNAP 

In  general,  review  responsibilities  for 
pesticide  products  under  the  CAA 
SNAP  program  will  focus  on  a 
substance's  ozone  depletion  and  global 
warming  potential.  The  FIFRA  reviews 
will  address  factors  commonly 
examined  during  pesticide  amendments 
and  registrations.  The  two  program 
offices  responsible  for  these  reviews 
will  coordinate  their  efforts  at  critical 
jiuictures  and  share  pertinent  data  to 
ensure  appropriate  technical 
consideration  of  the  substitute. 

4.  Data  Submission  Requirements  and 
Process 

a.  Preparation  of  Applications.  The 
Agency  has  reviewed  the  data 
submission  needs  for  the  SNAP  and 
FIFRA  pesticide  amendment/ 
registration  process  and  found  no 
significant  overlap.  Because  there  is  so 
little  overlap,  the  Agency  is  proposing 
that  a  submitter  requesting  review  under 
both  SNAP  and  the  Office  of  Pesticide 
Programs'  pesticide  amendment/ 
registration  process  submit  all 
information  ordinarily  required  for  the 
OPP  process  as  well  as  a  frilly 
completed  SNAP  submission  form.  A 
copy  of  the  FIFRA  form  should  be 
submitted  to  the  OPP,  and  a  copy  of  the 
SNAP  form  should  be  submitted  to  the 
SNAP  Coordinator.  The  SNAP  form  can 
be  obtained  frnm  the  SNAP  Coordinator. 
For  further  guidance,  SNAP  submitters 
may  alao  consult  the  SNAP  Guidance 
Dociunent,  which  wrill  be  available  kit 
review  at  the  time  the  SNAP  program  ia 
promulgated. 
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If  a  registrant  is  submitting  an 
amendment  to  a  product  registration 
under  FIFRA  that  currently  contains  a 
Qass  I  or  n  substance,  he  or  she  should 
note  in  Section  II  ("Ameodment 
Information")  of  the  FIFRA  form  that 
the  amendment  was  prompted  by  the 
CAA  production  phase-out.  Similarly,  if 
a  registrant  is  submitting  an  application 
for  a  new  pesticide  registration  that 
would  otherwise  have  been  based  on  a 
Class  I  or  II  compound,  he  or  she  should 
note  in  Section  n  of  the  FIFRA  form  that 
the  registration  includes  a  Class  I  or  n 
substitute. 

The  submitter  should  also  identify  In 
Section  II  both  the  substitute  chemical 
and  the  Class  I «-  II  compound  it  is 
replacing.  Further,  if  a  registrant  is 
aware  that  a  particular  chemical 
intendod  for  use  as  a  Class  I  or  Class  II 
substitute  in  a  pestidda  formulation  has 
already  been  approved  through  earlier 
SNAP/FIFRA  determinations,  the 
recistrant  should  also  reference  the 
relevant  part  of  the  prior  review.  This 
additional  information  will  allow  EPA 
to  identify  quickly  those  registrants 
whose  proposed  substitutes  have 
already  been  the  subject  of  listing 
determinations  under  SNAP,  and 
thereby  streamline  the  SNAP  review. 

b.  Review  of  Applications.  When  the 
Agency  receives  the  FIFRA  application 
and  SNAP  submission,  it  will  log  each 
into  the  relevant  tracking  systems:  the 
Office  of  Pesticide  Prc^gram's  (OPP) 
tracking  system  for  the  FIFRA 
application  and  the  SNAP  tracking 
system  for  the  SNAP  submissions.  If  the 
FIFRA  application  is  identified  in 
Section  H  as  a  Clean  Air  Act 
substitution,  the  FIFRA  program 
coordinator  will  contact  EPA's  SNAP 
coordinator  to  establish  whether  the 
substitute  has  been  the  subject  of  any 
prior  SNAP  reviews.  If  the  registrant's 
substitute  is  on  the  list  of  unacceptable 
substitutes,  EPA  %vill  notify  the 
registrant  that  the  amendment  request 
cannot  be  granted.  If  the  registrant's 
substitute  is  on  the  list  of  acceptable 
substitutes.  EPA  wU  proceed  with  the 
standard  FIFRA  application  review.  If  a 
chamical  substitute  is  not  listed  under 
existing  SNAP  determinations  but  is  a 
substitute  for  an  ozone  depleting 
compound,  EPA  will  inform  the 
registrant  of  the  need  for  a  SNAP 
review. 

5.  Communication  of  Decision.  Once 
the  EPA  review  is  complete,  the  Agency 
will  notify  the  registrant  whether  the 
new  formulation  or  proposed 
formulation  change  is  acceptable.  At  the 
same  time,  the  Ageocy  will  amend  the 
SNAP  determinations  to  reflect  these 
findings  and  will  pt^lish  the  revised 
deteiminations  in  the  next  quarterly 


Federal  Register  notice.  Submitters 
should  note  that,  because  of  the  shared 
authority  to  review  substitutes  under 
both  SNAP  and  FIFRA,  formulatOT«  may 
not  sell  amended  or  new  formulations 
until  they  have  received  FIFRA 
approval 

D.  Shared  Statutory  Authority  With  the 
Food  and  Drug  Administration 

The  Federal  Food,  Drug  and  Cosmetic 
Act  (FDCA),  21  U.S.C.  321.  provides  for 
the  safety  and  effectiveness  of  drugs  and 
therapeutic  devices,  the  purity  and 
wholesoraeness  of  foods,  and  the 
harmlessness  of  cosmetics.  Under  this 
statute,  the  Food  and  Drug 
Administration  (FDA)  regaltites  the 
packaging  of  food  products  end 
incidental  additives  and  requires 
predistribution  clearance  of  medical 
devices. 

As  defined  in  the  FDCA,  medical 
devices  can  include  any  devices, 
diagnostic  products,  drugs,  and  drug 
delivery  systems.  Devices  covered  under 
this  jiunsdiction  are  subject  to  review 
under  the  FDCA.  Some  medical  devices 
and  food  packaging  currently  contain 
Class  I  or  n  compounds.  The  Agency  is 
proposing  that  such  products  be  exempt 
fit)m  further  review  for  human  health 
effects  under  the  SNAP  program  where 
FDA  approval  of  such  effects  is  required 
before  a  product  can  be  introduced  into 
commerce.  EPA  will  rely  in  its  SNAP 
determination  on  FDA's  conclusions 
regarding  health  effects.  The  Agency 
behaves  this  exemption  is  justified 
because  of  the  higher  burden  of  proof 
placed  on  submitters  under  the  FDCA. 
However,  the  Agency  will  continue  to 
evaluate  all  other  environmental  effects 
of  the  proposed  substitute,  and  will 
consult  with  the  FDA  to  determine  the 
appropriate  course  of  action. 

Vm.  Petitions 

A.  Background 
1.  Role  of  Petition 8 

Section  612(d)  m  the  CAA  explicitly 
states  that  "any  person  may  petition  the 
Administrator  to  add  a  substance  ...  or 
to  remove  a  substance  from  either  of 
such  [prohibited  or  safe  usel  hsts."  The 
petitionprovision  serves  two  principal 
needs.  The  first  is  to  permit  the  appeal 
of  existing  Agency  determinations 
under  the  SNAP  program.  The  second  is 
to  provide  a  mechanism  for  individuals 
and  organizations  to  bring  to  the 
Agency's  attention  new  information  on 
substitutes  that  could  affect  existing 
hsting  determinations  or  result  in  new 
ones. 

The  opportunity  for  outside  parties  to 
conunent  on  existing  Usting  decisions  is 
an  important  aspect  of  the  petition 


process.  As  discussed  in  the  section  on 
notifications,  companies  that  produce 
substitutes  must  submit  specific  data  on 
the  substitutes  to  the  Agency  for  review. 
However,  organirations  and  private 
citizens  other  than  those  required  to 
submit  SNAP  notices  mey  have 
additional  information  about  existing 
substitutes  or  information  on  new 
substitutes  not  yet  reviewed  by  tlia 
Agency.  To  ensure  that  the  SNAP 
determinations  are  based  on  the  best 
information  on  subslifutes.  it  is  essential 
that  the  Agency  offer  a  means  for  such 
information  to  be  incorporated  into  the 
SNAP  analyses  on  a  continuing  basis. 
Before  individuals,  organizations,  or 
companies  may  initiate  court  action 
against  EPA  for  the  purpose  of  changing 
the  lists  of  acceptable  or  unacceptable 
substitutes,  they  must  first  exhaust  all 
administrative  remedies  for  receiving 
such  relief,  including  remedies  like  the 
petition  process  described  in  this 
section. 

2.  Types  of  Petitions 

Four  types  of  petitions  exist: 

(1)  Petitions  to  add  a  substitute  not 
previously  reviewed  under  the  SNAP 
profflram  to  the  approved  list; 

(2)  Petitions  to  add  a  substitute  not 
previously  reviewed  under  the  SNAP 
proCTam  to  the  prohibited  list; 

(3)  Petitions  to  delete  a  substitute 
fi-om  the  approved  list  and  add  it  to  the 
prohibited  Ust;  and 

(4)  Petitions  to  delete  a  substitute 
from  the  prohibited  Ust  and  add  it  to  the 
approved  list. 

Petitioners  should  note  that  the  first 
type  of  petition  is  comparable  to  the  90- 
day  notifications,  except  that  the  latter 
are  submitted  by  substitute  prodjcers 
■  prior  to  the  introduction  into  interstate 
commerce  of  the  substitute  for  a 
significant  new  use  as  a  Class  I  or  Class 
II  substitute.  The  first  type  of  petition, 
by  contrast,  would  be  initiated  by 
entities  other  than  the  company 
responsible  for  the  substitute. 
Companies  that  manufacture,  formulate, 
or  use  a  substitute  themselves  and  want 
to  have  their  substitutes  added  to  the 
approved  list  stiouid  submit  information 
on  the  substitute  under  the  90-day 
review  program. 

3.  Basis  for  Petition 

A  petitioner  may  submit  a  petition  for 
several  reasons,  including: 

•  AvailabiUty  of  information  on 
substitutes  or  applications  not  covered 
in  the  existing  SNAP  determinations; 

•  New  toxicity  date  on  a  subsiitu»»»; 

•  New  technologies  or  practices  that 
reduce  exposures  to  a  substitute 
previously  prohibited  under  SNAP  due 
to  toxicity  concerns;  or 
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•  Requests  for  approval  for 
specialized  uses  for  a  prohibited 
substitute  where  no  otner 
technologically  viable  substitute  can  be 
found  in  a  particular  niche  use. 
All  of  the  above  are  examples  of  valid 
justifications  for  submitting  a  petition. 
Other  bases  for  petitioning  the  Agency 
may  exist  as  well,  and  all  petitions  with 
adequate  supporting  data  will  receive 
equal  consideration  under  the  SNAP 
program. 

4.  Nature  of  Response 

The  Agency  will  only  review  and 
grant  or  deny  petitions  based  on  the 
industrial  use  category  identified  in  the 
petition.  For  example,  simply  because 
the  Agency  ultimately  deletes  a 
substitute  from  the  list  of  approved 
substitutes  for  solvents  cleaning  does 
not  mean  the  substitute  is  from  then  on 
prohibited  for  use  as  a  refrigerant.  A 
similar  caveat  appUes  for  petitions  on 
uses  within  industrial  sectors.  If  a 
substitute,  for  instance,  is  approved  for 
a  specific  application  within  a  use 
sector,  it  will  not  automatically  be 
approved  for  all  other  applications  in 
that  sector. 

B.  Content  of  the  Petition 

A  petition  must  contain  the 
information  described  in  Section  V.B.  of 
this  notice,  which  lists  the  items  to  be 
submitted  in  a  90-day  notification. 
Information  requirements  for  petitions 
and  90-day  notifications  are  the  same, 
since  the  Agency  will  be  applying  equal 
rigor  to  analyses  of  petitions  submitted 
by  outside  parties  as  to  notifications 
received  from  the  producing  companies 
themselves.  As  with  SNAP  submissions, 
the  Agency  will  issue  a  determination 
on  the  completeness  of  the  petition 
within  15  days  of  receiving  the  petition. 

For  petitions,  the  Agency  also 
requires  the  following  information: 

•  Act/on  requested:  A  brief  statement 
describing  the  type  of  petition;  and 

•  Rationale:  A  brief  summary  of  the 
basis  for  the  petition  and  the  data  that 
support  the  petition. 

Specifically  for  petitions  that  request 
approval  for  substitutes  on  "critical 
use"  grounds,  the  Agency  proposes  to 
require  additional  information 
documenting  a  company's  efforts  to  find 
and  implement  substitutes.  This 
information  is  discussed  below. 

For  petitions  that  request  a  re- 
examination of  a  substitute  previously 
reviewed  under  the  SNAP  program,  the 
submitter  may  reference  the  prior 
submittal  rather  than  submitting 
separate  information.  In  this  case,  the 
petitioner  should  specifically 
summarize  in  the  rationale  for  the 
petition  any  new  or  additional  data. 


C.  Sufficiency  of  Data 

Petitioners  should  be  aware  that 
insufficient  data  may  prevent  the 
Agency  from  reaching  a  speedy  decision 
on  whether  to  grant  or  deny  a  petition. 
EPA  will  not  consider  a  petition 
"received"  bx  the  purposes  of  triggering 
the  90-day  review  prescribed  by  section 
612(d)  until  the  submission  includes  as 
much  of  the  information  needed  to  rule 
on  the  petition  as  the  petitioner  can 
reasonably  be  expected  to  obtain.  As 
provided  in  section  612(d),  any  petition 
must  "include  a  showing  by  the 
petitioner  that  there  are  data  on  the 
substance  adequate  to  support  the 
petition."  Petitioners  may  provide 
citations  to  scientific  Uteratiire,  where 
appropriate.  However,  submitters  are 
advised  that  furnishing  copies  of 
supporting  articles,  reports,  or  letters 
will  expedite  the  review  process. 

Any  time  the  Agency  receives  a 
petition  with  insufficient  data,  EPA  will 
not  commence  review  until  the 
petitioner  submits  the  missing 
information  to  the  best  of  the 
petitioner's  ability.  To  the  extent  the 
petitioner  does  not  have  the  required 
information.  EPA  may  also  seek  data 
from  sources  other  than  the  petitioner, 
including  manufacturers  or  users  of 
products  that  contain  the  substitute.  As 
with  the  90-day  SNAP  notices,  EPA  may 
also  decide,  based  on  prehminary 
information,  to  propose  to  Ust  the 
substitute  in  question  as  imacceptable 
pending  the  receipt  of  additional  data. 
In  such  cases,  section  612(d)  explicitly 
provides  that  "the  Administrator  shall 
use  any  authority  available  to  the 
Administrator,  imder  any  law 
administered  by  the  Administrator,  to 
acquire  such  information."  These 
authorities  include  section  114  of  the 
CAA  as  wall  as  information  collection 
provisions  of  other  environmental 
statutes.  Where  EPA  cannot  obtain 
sufficient  data,  the  Agency  may  deny 
the  petition  for  lack  of  adequate 
technical  support. 

D.  Criteria  for  Evaluating  Petitions 

In  evaluating  petitions,  the  Agency 
will  follow  the  same  criteria  as  for 
review  of  pre-commerdalization 
notices.  This  will  ensiue  that  both 
petitions  and  notifications  are  judged  by 
the  same  standards. 

E.  Petition  Review  Process 

1.  Petition  Submittals.  Today's 
proposal  describes  a  generic  petition 
process.  Petitions  should  be  sent  to  the 
docket  number  listed  in  the  beginning  of 
this  action  as  well  as  to  the  SNAP  staff. 


2.  Petition  Reviews 

When  the  Agency  receives  a  petition, 
it  will  log  the  petition  into  the  SNAP 
petition  tracking  system.  If  the  petition 
concerns  a  substitute  previously  either 
approved  or  restricted  under  the  SNAP 
program,  the  Agency  will  as  a  courtesy 
contact  the  manufacturer  of  that 
substitute.  Decisions  to  remove  any 
substitutes  bom  either  list  will  be  made 
as  a  result  of  notice-and-comment 
rulemaking.  The  Agency  requests 
comment  on  whether  notice-and- 
comment  rulemaking  procedures  are 
required  when  removing  a  substitute 
bom  the  acceptable  list. 

As  explained  above,  the  Agency  vsrill 
grant  or  deny  the  petition  within  90 
days  of  receiving  a  complete 
application.  If  the  Agency  grants  a 
petition  to  either  add  a  sul^tance  to  the 
list  of  unacceptable  substitutes  or 
remove  a  substance  from  this  list,  this 
decision  will  be  formally  promulgated 
as  a  rulemaking.  Otherwise,  responses 
to  petitions  including  explanations  of 
petition  denials  will  be  noticed  in  the 
next  3-month  Federal  Register  notice 
updating  the  SNAP  determinations. 
Regardless  of  the  nature  of  the  final 
determination,  the  Agency  vtrill  inform 
petitioners  within  90  days  whether  their 
request  has  been  granted  or  denied. 

If  a  petition  is  denied,  the  Agency  will 
publish  in  the  Federal  Register  an 
explanation  of  the  determination.  If  a 
petition  is  granted,  the  Agency  will 
publish  the  revised  Ust  incorporating 
the  petition  decision  within  6  months  of 
reaching  a  determination.  Where  EPA 
must  complete  rulemaking  to  alter  the 
lists,  the  statute  requires  EPA  to 
propose,  take  comment  on,  complete 
final  action,  and  publish  the  revised 
lists  within  six  months  of  the  grant  of 
the  petition. 

F.  Critical  Use  Exemption  Petitions 

In  some  cases,  it  may  be  necessary  to 
allow  limited  exemptions  for 
specialized  uses  of  a  substitute  that  has 
been  designated  as  an  imacceptable  for 
a  broad  application  within  a  sector.  For 
example,  even  though  the  Agency  may 
restrict  the  general  use  of  a  compound, 
it  could  still  grant  exemptions  for  use  of 
that  compound  in  specific  applications 
where  it  can  be  demonstrated  that  no 
other  substitute  exists.  The  Agency  will 
refer  to  such  petitions  as  critical  use 
exemptions.  EPA  believes  that  it  will 
receive  few  such  requests  for 
exemptions,  since  the  Agency  is  not 
proposing  broad  restrictions  imless 
other  alternatives  exist  for  the 
application  in  question. 

These  petitions  are  in  a  special 
category,  since  they  are  based  on  a  claim 
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that  a  particular  substitute  should  be 
exempted  from  broad  regulatory 
restrictions  because  no  other  substitute 
exists  that  meets  perfnrnanoa  or  seiety 
Standards.  The  Agency  can  either  grant 
the  critical  use  exemption  based  on 
information  independcmlly  collected,  or 
it  can  base  the  exemption  on  a  petition 
from  a  vendor  or  end  user.  Any 
exemptions  will  be  granted  for  spedSc 
uses,  and  companies  will  not  have  to 
apply  for  exemptions  on  a  compar.y-by- 
company  basis. 

Section  612  provides  the  Agency  with 
the  authority  to  grant  such  exranptions. 
In  section  612(c).  the  Clean  Air  Act 
states  that  "it  shall  be  unlawful  to 
replace  any  Class  I  or  Class  II  substance 
with  any  substitute  substance  which  the 
Administrator  determines  may  present 
adverse  effects  to  bimian  health  or  the 
environment,  where  the  Administrator 
has  identified  an  alternative  to  such 
replacement  that — (1)  reduces  the 
overall  risk  to  human  health  and  the 
environment;  and  (2)  is  ourently  or 
potentially  available."  As  a  result,  the 
Agency  is  not  authorized  to  restrict  use 
of  a  substitute  if  that  substitute  is  the 
only  currently  or  potentially  available 
alternative  to  the  Class  I  or  Class  n 
substance. 

However,  in  publicizing  critical  use 
exemptions  for  niche  applications,  the 
Agency  will  encourage  other  companies 
or  vendors  to  challenge  each  critical  use 
exemption,  h  is  EPA's  hope  that  this 
may  bring  to  light  new  ahematives  or 
processes  of  which  the  petitioner  and 
EPA  are  unaware,  and  that  these  new 
alternatives  may  pose  lower  overall 
risks  than  the  substances  which  have 
been  the  subject  of  the  critical  use 
exemption.  If  an  exemption  is  revoked 
based  on  the  availability  of  a  new, 
lower-risk  alternative,  companies  that 
have  made  investments  in  technology 
which  was  earlier  deemed  a  "critical 
use"  mav  be  granted  permission  to 
extend  their  use  for  a  limited  period  of 
time. 

If  this  approach  to  critical  use 
exemption  petitions  is  adopted  in  the 
final  rule,  the  Agency  will  issue 
guidance  describing  additional 
documentation  peliiioners  should 
faiclude.  This  information  could  include 
descriptions  of: 
I  •  Substitutes  examined  and  rejected; 
'  •  Process  or  product  in  which  the 
critical  use  substimte  is  needed; 

•  Re.^on  tor  rejection  of  o'Jier 
alternatives,  e.g.,  performance,  technical 
or  safety  standards;  and/or 

•  Anticipated  date  other  substitutes 
will  be  available  and  projected  time  for 
switching. 

In  addition  to  this  basic  information, 
the  guidance  will  also  include  specific 


data  for  critical  use  petitions  in  each 
sector. 

For  example,  to  evaluate  critical  uee 
applications  for  solvent  cleaning 
substitutes,  the  Agency  will  also  need 
information  on  the  soils  to  be  removed, 
the  substrate,  and  the  type  of  part  being 
cleaned.  Hub  information  is  requested 
not  only  to  aid  the  evaluation  of  the 
petition,  but  also  so  that  the  Agency  can 
help  the  petitioner  identify  other 
fMJtential  alternatives.  As  noted 
previously,  critical  use  exemption 
petitions  will  be  processed  through 
notice-and-comment  rulemaking. 

DC.  Preliminary  Listing  of  Substitutes 

A.  Overview 

This  section  presents  EPA's  proposed 
listing  decisions  for  Class  I  chemical 
substitutes  in  the  following 
applications:  refrigeration,  foam 
blowing,  solvent  cleaning.  Ere 
extinguishing,  sterilants,  aerosols, 
tobacco  expansion  and  adhesives, 
coalings  and  inks.  Parts  D  through  J 
below  present  a  detailed  discussion  of 
the  proposed  substitute  listing 
determinations  for  each  of  the  major  use 
sectors.  Tables  that  summarize  the  key 
proposed  listing  decisions  in  this 
section  are  included  in  Appendix  fi.  As 
discussed  earlier  in  this  action,  the 
Agency  is  proposing  to  exclude 
substitutes  in  other  apphcations  from 
the  listing  decisions. 

To  develop  the  hsts  of  unacceptable 
and  acceptable  substitutes,  EPA 
conducted  screens  of  health  and 
environmental  risks  posed  by  various 
substitutes  for  Qass  I  compoujids  in 
each  use  sector.  These  screens  are 
presented  in  individual  background 
documents  entitled  "Risk  Screen  on  the 
Use  of  Substitutes  fat  Class  I  Ozone- 
Depleting  Substances"  for  each  use 
sector.  Based  on  these  analyses,  EPA 
classified  as  "unacceptable"  only  uses 
of  substitutes  that  pose  significantly 
higher  human  health  and  environmental 
risks  than  those  risks  that  would  accrue 
through  either  continued  use  of  the 
Class  I  substances  themselves  or 
throt^^h  use  of  other  available 
8ub.stitutes. 

Tlie  assessments  presented  in  the 
background  documents  are  screens  of 
the  comparative  risks  posed  by  use  of 
substitutes,  not  assessments  or  rankings 
of  the  absolute  risks  associated  with  use 
of  eacii  substitute.  Designating  a 
substitute  as  "acceptabb"  does  not 
imply  the  absence  of  risks  for  that 
substitute,  but  rather  that  the  substitute 
in  question  is  believed  to  present  lower 
overall  risks  than  the  Class  I  compound 
it  is  replacing.  For  instance,  in  soma 
cases,  ozone-depieting  substances  can 


be  replaced  by  chemicals  with  known 
toxicity  or  abihty  to  contribute  to 
ground-level  ozone  formation.  The 
Agency's  risk  screen  analyzes  these 
effects,  and  the  SNAP  determinations 
describe  as  "acceptable"  those 
substitutes  for  which  any  risks  from 
replacements  would  be  small  compared 
to  aggregate  risks  from  other  existing, 
similar  sources  or  for  which  such  risks 
could  be  managed  by  developing  and 
implementing  appropriate  regulatory 
controls. 

Tbe  risk  charactenzation  does  not  at 
present  include  as.s9ssment  of  the 
environmental  traasfonnation  products 
of  the  substitutes.  Research  efforts  of  the 
Agency  in  cooperation  writh  the 
Altemati  ve  Flu  arocarbons 
Environmental  Acceptabibty  Study 
(AFEAS)  are  in  progress  and  are 
intended  to  define  the  chemical, 
biological  and  photochemical  sinks  for 
these  substances  in  the  biosphere. 
Ultimately,  these  research  activities  will 
contribute  to  the  development  of 
ecological  risk  assessment  for 
substitutes. 

Additionally,  in  cases  where  the 
Agency  has  proposed  Usting  a  substitute 
as  unacceptable,  it  has  assessed— as 
required  in  section  612 — the  availabihty 
of  other  substitutes  and  concluded  that 
alternatives  were  currently  or 
potentially  available.  This  assessment 
includes  a  review  of  the  affordabihty  of 
other  available  substitutes. 

As  a  rule,  the  Agency  did  not  evaluate 
the  technical  performance  of  a 
substitute,  since  the  purpose  of  the 
SNAP  program  is  to  examine 
environmental  effects  of  substitutes 
identified  as  being  of  commercial 
interest  regardless  of  technical 
acceptabibty.  However,  in  certain 
sectors,  performance  of  the  substitute 
does  polain  directly  to  environmrntal 
or  health  effects.  For  example,  in 
refrigeration,  the  abihty  of  a  refrigerant 
replacement  to  serve  as  a  coolant  will 
directly  influence  the  substitute's 
energy  efficienry,  which  in  turn  will 
affect  the  substitute's  environmental 
effects.  Similarly,  in  fire  extinguishing, 
the  ability  of  a  substitute  to  put  out  fires 
and  thereby  save  human  lives  will 
directly  affect  a  substitute's  health 
effects.  Further,  in  the  case  of  critical 
use  exemption  petitions,  the  Agency's 
decision  to  gra.".t  or  deny  such  a  petition 
may  hinge  on  questions  of  technical 
performance.  For  exartiple,  in  the  case  of 
certain  specie  lized  solvents,  some 
substitutes  otherwiss  considered 
unacceptable  may  nqi^in*  critical  use 
exemptions  because  Xhey  are  the  only 
available  substitute  offering 
performance  characteristics  dsem*-d 
essential  in  a  certain  application,  in 
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cases  such  as  these,  the  SNAP  analyses 
do  consider  the  performance  of  a 
substitute. 

EPA's  evaluation  of  each  substitute  in 
each  end  use  is  based  on  the  following 
types  of  information  and  analyses: 

•  Atmo5p/ienc  e/^ects  are  assessed  by 
predicting  ozone  depletion  and  global 
wanning.  Ozone  depletion  is  based  on 
market  penetration  of  a  substitute  and  is 
measured  in  terms  of  cumulative  Cl« 
loadings  and  its  eRect  in  terms  of 
increased  incidence  of  skin  cancer  cases 
and  skin  cancer  mortalities.  Changes  in 
global  temperatures  may  result  from 
releases  of  the  substitutes  themselves  or 
from  changes  in  fossil  fuel  use  due  to 
increases  or  decreases  in  energy 
efficiency  resulting  from  production  or 
use  of  the  substitutes.  The  model  used 
by  the  Agency  to  determine  these 
effects — the  Atmospheric  Stabilization 
Framework  model— has  been  used  by 
the  Agency  in  calculating  the  benefits 
from  the  phase-out  of  Class  I  substances. 
This  model  was  peer-reviewed  in 
connection  with  this  earlier  analysis. 
Although  scientific  studies  have  pointed 
to  the  possibility  of  ecological  effects 
due  to  ozone  depletion,  such  as  crop 
damage,  the  scope  of  existing  studies  is 
limitmi  and  therefore  these  effects  were 
not  considered  as  part  of  this  analysis. 
As  the  sophistication  of  analyses  on  this 
topic  advances,  the  Agency  will  include 
estimates  of  ecological  effects  in  its 
modeling  of  atmospheric  impacts. 

•  Exposure  assessments  are  used  to 
estimate  concentration  levels  of 
substitutes  to  which  workers, 
consumers,  the  general  population,  and 
environmental  receptors  may  be 
exposed,  and  over  what  period  of  time. 
These  assessments  are  based  on 
personal  monitoring  data  or  area 
sampling  data  if  available.  Otherwise, 
exposures  are  assessed  using  measured 
or  estimated  releases  as  inputs  to 
mathematical  models.  Exposure 
assessments  may  be  conducted  for  many 
types  of  releases,  including  releases  in 
the  workplace  and  in  homes,  releases  to 
ambient  air  and  surface  water,  and 
releases  from  the  management  of  solid 
wastes. 

•  Toxicity  data  are  used  to  assess  the 
possible  health  and  environmental 
effects  from  exposure  to  the  substitutes. 
If  Occupational  Safety  and  Health 
Admi^.istration  (OSHA)-approved  or 
EPA-wide  health-based  criteria  such  as 
Permissible  Exposure  Limits  (PELs;  for 
occupational  exposure),  inhalation 
rafarence  concentrations  (RFCs;  for 
noncarcinogenic  effects),  or  cancer  slope 
factors  (for  carcinogenic  risk)  are 

.  available  for  a  substitute,  exposure 
information  is  combined  with  this 
toxicity  information  to  determine 


whether  there  is  reason  for  concern. 
Otherwise,  toxicity  data  are  used  in 
conjunction  with  existing  EPA 
guidelines  to  develop  health-based 
criteria  for  interim  use  in  these  risk 
characterizations. 

•  Flammability  is  examined  as  a 
possible  safety  concern  for  workers  and 
consiimers.  EPA  assesses  flammability 
risk  using  data  on  flash  point  and 
flammabUity  limits  (e.g.,  OSHA 
flammability/combustibility 
classifications),  test  data  on 
flammability  in  consumer  applications 
conducted  by  independent  laooratories 
(e.g.,  Underwriters  Laboratories),  and 
information  on  flammability  risk 
minimization  techniques. 

•  Some  of  the  proposed  substitutes 
are  volatile  organic  compounds  (VOCs), 
chemicals  that  increase  tropospheric  air 

f>ollution  by  contributing  to  ground- 
evel  ozone  formation.  Local  and 
nationwide  increases  in  VOC  loadings 
from  the  use  of  substitutes  is  also 
evaluated. 

In  conducting  these  assessments,  EPA 
made  full  use  of  previous  analyses 
performed  by  the  Agency,  including  the 
1990  interim  hazard  assessments  and 
supporting  documentation.  These 
analyses  were  modified  in  some  cases  to 
incorporate  more  recent  data  or  to 
accommodate  different  analytical 
approaches  as  needed.  Where  possible, 
EPA  incorporated  data  submitted  in 
response  to  the  ANPRM;  EPA  will 
continue  to  review  data  provided  in 
these  submissions  between  proposal 
and  promulgation  of  the  SNb\P 
rulemaking.  Finally,  these  analyses 
assume  that  the  regulated  community 
complies  with  applicable  requirements 
of  other  statutes  and  regulations 
administered  by  EPA  (e.g.,  recycling 
requirements  promulgated  imder  the 
CAA)  and  other  Federal  agencies  (e.g., 
any  enforceable  occupational  exposure 
limits  set  by  OSHA). 

Where  further  data  become  available 
at  a  later  date  that  would  help 
characterize  the  risks  of  substitutes,  the 
Agency  will  incorporate  this  data  into 
its  risk  screens.  For  example,  as 
mentioned  above,  the  risk  screen  does 
not  at  present  include  assessment  of  the 
environmental  transformation  products 
of  substitutes.  Research  efforts  of  the 
Agency  in  cooperation  with  the 
Alternative  Fluorocarbons 
Environmental  Acceptability  Study 
(AFEAS)  are  in  progress  and  are 
intended  to  define  Qie  chemical, 
biological  and  photochemical  sinks  for 
these  substances  in  the  biosphere. 
Ultimately,  these  research  activities  will 
contribute  to  the  development  of  more 
complete  ecological  risk  assessments  for 
substitutes.  However,  the  Agency 


Generally  does  not  believe  that  a  more 
ietailed  characterization  of  risks  would 
lead  to  a  different  listing  decision  for 
individual  substitutes,  since  the  critical 
comparison  for  policy  purposes  remains 
the  adverse  effects  posed  by  continued 
use  of  a  Class  I  compound. 

The  Agency  requests  comment  on  its 
application  of  the  proposed  decision 
criteria  in  Uie  listing  aeterminations 
proposed  today,  which  include 
acceptable  and  unacceptable  substitutes 
by  sector.  EPA  further  solicits  additional 
information  on  substitutes.  However, 
the  decisions  included  in  today's 
proposal  will  not  be  final  until  the 
SNAP  program  is  promulgated. 

It  should  be  noted  that  the  listing  of 
acceptable  and  unacceptable  substitutes 
is  an  on-going  process.  Thus,  if  a 
company  is  not  yet  able  to  provide  the 
Agency  with  the  information  needed  to 
complete  a  review  of  a  substitute,  a 
review  can  be  completed  in  the  future, 
when  data  become  available.  Once  this 
rule  is  promulgated,  the  substitute  may 
be  submitted  to  the  Agency  for  review 
as  part  of  the  formal  SNAP  program,  as 
discussed  in  Sections  IV  through  IX  of 
today's  proposal. 

B.  Format  for  SNAP  Determinations 

Sections  D  through  J  below  present 
the  proposed  decisions  on  acceptability 
of  substitutes  that  EPA  has  made  based 
on  available  information  and  the 
proposed  evaluation  criteria  (see 
Section  V  of  today's  proposal).  These 
sections  describe  the  apphcation  (e.g., 
industrial-process  refrigeration),  the 
substitutes  evaluated,  the  proposed 
decision  (i.e.,  acceptable  or 
unacceptable)  and  associated  rationale, 
conditions  for  use  of  the  substitute,  and 
any  general  comments. 

m  most  cases,  the  application 
descriptions  have  been  written  broadly 
to  encompass  numerous  industrial  uses. 
Based  on  discussions  with  industry,  the 
Agency  felt  that  this  approach  was 
preferable  to  listing  substitutes  by 
narrowly-defined  appUcations,  which 
would  increase  needlessly  the  number 
of  SNAP  notices  that  would  be  received 
by  the  Agency.  The  objective  of  section 
612  is  to  ensure  that  replacements  of 
Class  I  and  Class  II  substances  with 
available  substitutes  will  reduce  adverse 
effects  on  human  health  and  the 
environment.  In  general,  the  Agency  can 
look  at  exposures  from  very  broad 
classifications  of  use  (e.g.,  metals 
cleaning)  and  perform  the  screening 
analysis  to  ensure  that  this  statutory 
objective  is  being  met.  It  is  not 
necessary  or  helpful,  for  example,  to  list 
acceptable  substitutes  by  each  specific 
type  of  metal  being  cleaned  in  the 
solvents- sector.  TUs  is  especially  true 
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when  conservative  assumptions  used  in 
the  screening  analysis  demonstrate  the 
acceptability  of  a  wide  range  of 
alternatives.  EPA  requests  comment  on 
the  descriptions  of  industrial 
applications  and  solicits  comment  and 
data,  in  particular,  on  those  instances 
where  more  detail  may  be  needed. 
Where  possible,  the  substitutes 
presented  in  sections  D  through  J  have 
been  identified  by  their  chemical  name. 
Generally  speaking,  EPA  has  not  listed 
substitutes  by  product  or  company 
name  in  order  to  avoid  implied 
endorsement  of  one  substitute  over 
another. 

However,  there  are  two  instances  in 
which  specific  chemical  names  have  not 
been  included.  First,  where  proprietary 
blends  have  been  identified  as 
substitutes,  the  Agency  has  worked  with 
the  manufacturers  to  identify  generic 
ways  in  which  the  substitute  could  be 
listed.  Before  a  user  invests  in  a 
substitute  in  these  categories,  they  may 
wish  to  contact  the  SNAP  coordinator  to 
confirm  that  the  substitute  they  intend 
to  use  has  been  reviewed  and  approved 
by  EPA.  However,  if  a  potential  user 
identifies  the  substitute  by  a  product 
name  that  EPA  has  on  recwd,  but  has 
not  included  on  the  list  for  the  reasons 
stated  above,  EPA  will  confirm  the 
listing  of  the  substitute  without 
violating  any  proprietary  business 
information  provided  in  confidence  to 
the  Agency.  The  Agency  requests 
comment  on  this  proposed  approach  for 
listing  and  disseminating  information 
on  confidential  substitutes. 

The  second  situation  in  which  EPA 
does  not  anticipate  Usting  specific 
chemicals  arises  in  the  solvent-cleaning 
sector,  primarily  for  aqueous  and  semi- 
aqueous  cleaners.  In  this  area,  numerous 
cleaning  formulations  exist  and  are 
comprised  of  a  wide  variety  of 
chemicals.  As  discussed  in  the  section 
below  on  solvent-cleaning  alternatives 
(see  Section  IX.  F.),  the  Agency 
performed  its  screening  assessment  by 
identifying  representative  chemicals. 
These  were  then  used  to  screen  a  wide 
variety  of  chemicals  grouped  into 
categories  of  solvent-cleaning 
constituents  (e.g.,  saponifiers, 
surfactants,  etc.).  Rather  than  require 
users  to  compare  the  toxicity  of 
chemicals  in  the  formulations  they  wish 
to  use  to  this  set  of  reference  chemicals, 
the  Agency  is  proposing  to  use  its  risk 
screen  to  establish  a  hst  of  common 
types  of  chemicals  foimd  in  cleaning 
formulations.  This  list  could  then  be 
used  by  companies  as  guidance  on  the 
types  of  chemicals  expected  to  be  found 
in  a  cleaning  formulation. 

EPA  proposes  this  strategy  for  Usting 
acceptable  aqueous  and  semi-aqueous 


cleaners  for  several  reasons.  First,  it 
should  minimize  the  need  to  submit 
SNAP  notices  for  blends  of  compounds 
that  are  combinations  of  the  chemicals 
on  the  cleaning  formulation  components 
list.  Second,  it  will  allow  EPA  to  avoid 
Hsting  proprietary  formulations.  The 
Agency  requests  comment  on  the 
usefulness  of  this  proposed  approach  for 
listing  aqueous  and  semi-aqueous 
cleaners. 

Any  conditions  for  use  included  in 
listing  decisions  are  part  of  the  decision 
to  identify  a  substitute  as  acceptable. 
Thus,  users  would  be  considered  out  of 
compliance  if  using  a  substitute  listed  as 
"acceptable"  without  adhering  to  the 
conditions  EPA  has  stipulated  for 
acceptable  use  of  the  alternative.  The 
conditions,  if  any,  are  listed  when  it  is 
clear  that  a  substitute  can  only  be  used 
safely  if  certain  precautions  are 
maintained.  As  noted  previously,  Usting 
of  substitutes  as  approved  subject  to 
conditions  will  be  done  through 
rulemaking. 

The  comments  contained  In  the  table 
of  Usting  decisions  found  in  summary 
form  in  Appendix  B  are  intended  to 
provide  additional  information  on  a 
substitute.  Since  comments  are  not  part 
of  the  regulatory  decision,  they  are  not 
mandatory  for  use  of  a  substitute. 
However,  EPA  encourages  users  of 
approved  substitutes  to  apply  any 
comments  in  their  use  of  these 
substitutes.  In  many  instances,  the 
comments  simply  allude  to  good 
operating  practices  that  have  already 
been  identified  in  existing  industry  and/ 
or  building-code  standards.  Thus,  many 
of  the  comments,  if  adopted,  would  not 
require  significant  changes  in  existing 
operating  practices  for  the  affected 
industry. 

C.  Decisions  Universally  Applicable 

Recently,  the  Agency  has  become 
aware  of  substitute  mixtures  that  are 
being  marketed  as  replacements  for  both 
Class  I  and  Class  n  chemicals.  In 
situations  where  these  mixtures  are  a 
combination  of  Class  I  and  Class  n 
chemicals,  they  may  serve  as 
transitional  chemicals  because  they 
offer  environmental  advantages  in  that 
they  have  a  lower  combined  ODP  than 
use  of  a  Class  I  compound  by  itself. 
However,  where  EPA  has  identified  an 
alternative  in  addition  to  the  Class  I  and 
Class  II  mixture  and  that  alternative 
reduces  overall  risk  to  human  health 
and  the  environment,  such  mixtures 
shall  be  unacceptable. 

There  have  been  a  few  instances  in 
which  mixtures  of  Class  I  and  Qass  II 
chemicals  have  been  marketed  as 
replacements  for  Class  II  chemicals. 
Because  the  ODP  of  these  alternatives  is 


clearly  higher  than  the  Class  II 
substances,  the  Agency  is  proposing  to 
prohibit  the  use  of  any  Class  I  and  Class 
n  mixture  as  a  replacement  for  a  Class 
n  chemical.  Where  the  Agency  is  aware 
of  specific  mixtures  falUng  into  this 
category,  they  are  Usted  by  individual 
use  sector  below.  The  remainder  of  this 
section  presents  the  initial  Usting 
decisions  for  each  of  the  following  end 
use  sectors: 

D.  Refrigerants 

E.  Foam  Blowing 

F.  Solvents  Cleaning 

G.  Halons 
H.  Sterilants 
I.  Aerosols 

J.  Tobacco  Expansion 

K.  Adhesives,  Coatings  and  Inks 

D.  Refrigerants 

1.  Overview 

The  refiigeration  industry  was  the 
first  to  make  widespread  use  of  CFCs 
after  this  class  of  chemical  compounds 
was  discovered  in  the  19308.  In  1990, 
refrigeration  and  air  conditioning 
accounted  for  almost  22  per  cent  of  the 
total  use  of  Qass  I  substances  in  the 
United  States.  Over  500  milUon  pieces 
of  refiigeration  and  air  conditioning 
equipment  use  these  chemicals  as  the 
working  fluids  in  a  vapor  compression 
cycle. 

Many  Qass  I  substances  exhibit 
desirable  thermophysical  properties  for 
use  in  refrigeration  cycles.  They  are 
relatively  nontoxic,  nonflammable,  and 
inexpensive  to  produce;  all  these 
characteristics  have  contributed  to  their 
appeal  as  refrigerants.  CFC-12  is  the 
most  widely  used  refrigerant,  with 
applications  in  mobile  air  conditioners 
(MaCs),  household  refrigerators  and 
freezers,  various  appliances,  chillers, 
retail  food  refrigeration  equipment,  cold 
storage  warehouses,  refingerated 
transport  systems,  and  industrial 
equipment.  CFC-11  is  most  commonly 
used  to  provide  cooling  for  large 
buildings,  while  CFC-115,  as  a 
component  in  the  refiigerant  blend  R- 
502,  is  used  for  low  temperature 
applications.  CFC-113  and  CFC-114  are 
used  in  special  application  chillers. 

Of  the  Class  II  controlled  substances, 
HCFC-22  is  the  refrigerant  of  choice  in 
small  to  medium  air  conditioning 
systems,  and  some  types  of  retail  food 
and  industrial  process  refrigeration 
systems. 

Chillers  used  for  commercial  air 
conditioning  can  be  categorized  by 
cooling  capacity.  The  lowest  cost 
opUons  for  capacities  below  200  tons 
are  usually  reciprocating  chillers 
operating  with  HCFC-22.  These  chillers 
are  usually  air-cooled.  Water  cooling 


28118  Federal  Regiiter  /  Vol.  58,  No.  90  /  Wednesday.  May  12.  1993  /  Proposed  Rules 


requires  the  use  of  cooling  towers  and 
a  ready  supply  of  water. 

There  is  a  greater  range  of  options  for 
air  conditioners  in  the  cooling  capacity 
range  of  150  to  1200  tons.  Low-pressure 
centrifugal  chillers  using  HCFC-123  are 
available  for  this  capacity.  In  addition, 
screw  and  centrifugal  chillers  using 
higher  pressure  refrigerants  such  as 
HCFC-22  or  HFC-134a  are  also 
available  for  these  capacities. 

For  chiller  cooling  capacities  above 
1200  tons,  high-pressure  centrifugal 
chillers  currently  dominate  the  market. 
At  least  two  manufacturers  offer  factory- 
packaged  HCFC-22  centrifugals  up  to 
roughly  2000  tons.  Field-erected 
systems  are  available  in  larger  sizes. 
Multiple  low-pressure  HCFC-123 
centrifugals  are  also  an  option. 

Alternative  substances,  such  as 
lithium  bromide/water  absorption 
chillers,  are  also  available  with  cooUng 
capacities  up  to  1500  tons  or  more. 
These  systems  use  heat,  usually  from 
steam  or  natural  gas,  to  power  the 
refrigeration  cycle.  Ideal  applications 
are  those  where  waste  heat  above  200  "F 
is  available  to  power  the  chiller. 
Another  application  is  for  heat  recovery 
when  a  great  deal  of  heat  below  150  °F 
is  required  and  there  is  a  significant 
cooling  load.  Still  another  application, 
mainly  for  cold  storage  warehouses, 
involves  lowering  the  pressure  at  which 
natural  gas  travels  through  pipelines  at 
pressure  drop  stations  to  achieve 
cooling  of  a  transfer  medium,  such  as 
methanol/water  or  ethylene  glycol. 

EPA  has  divided  the  refrigeration  and 
air  conditioning  sector  into  the 
following  general  end  uses: 

•  commercial  comfort  air 
conditioning  (chillers) — centrifugal, 
reciprocating,  and  screw  chillers  used  to 
provide  air  conditioning; 

•  residential  refrigerators; 

•  residential  freezers; 

•  residential  dehumidifiers  used  to 
control  the  humidity  in  homes; 

•  cold  storage  warehouses — public 
and  private  facilities  used  to  store  meat, 
produce,  dairy  products,  frozen  foods, 
and  other  perishable  goods; 

•  commercial  ice  machines — 
equipment  used  to  produce  ice  for 
commercial  purposes; 

•  industrial  process  refrigeration 
systems  used  in  the  chemical, 
pharmaceutical,  petrochemical,  and 
other  manufacturing  and  food 
processing  industries,  as  well  as 
industrial  ice  machines  and  ice  rinks; 

•  transport  refrigeration,  including 
refrigerated  ship  holds,  trucks  and  truck 
trailers,  railway  freight  cars,  and 
shipping  containers; 

•  retail  food  refrigeration,  including 
equipment  found  in  supermarkets. 


convenience  stores,  restaurants,  hotel 
and  institutional  kitchens,  and  other 
food  service  establishments; 

•  mobile  air  conditioning  used  to 
control  passenger  compartment 
humidity  and  temperature  in  care, 
trucks,  buses,  planes  and  other  vehicles; 

•  residential  and  commercial  air 
conditioning  and  heat  pumps — ^window 
units,  packaged  terminal  air 
conditionera,  central  air  conditionere. 
direct  expansion  commercial  air 
conditioners,  and  heat  pumps. 

Industry  has  invested  heavily  in  the 
search  for  suitable  alternative 
refrigerants  that  exhibit  the  favorable 
characteristics  of  the  controlled 
substances,  but  that  do  not  contribute  to 
stratospheric  ozone  depletion  or  global 
wanning.  The  hydrochlorofluorocarbons 
(HCFCs)  and  hydrofluorocarbons  (HFCs) 
have  received  the  most  attention,  along 
with  expanded  use  of  traditional 
refrigerants  such  as  ammonia  and 
hydrocarbons.  In  some  cases,  the  most 
promising  solution  appears  to  be  a 
blend  of  refrigerants.  The  1991  report  by 
UNEP's  Refrigeration,  Air  Conditioning, 
and  Heat  Pumps  Technical  Options 
Committee  contains  detailed 
infonnaticm  about  the  status  of 
alternative  refrigerants  in  various 
applications. 

Clearly,  an  important  role  will  be 
played  by  blends  of  refrigerants.  There 
are  currently  multiple  blends  in  various 
stages  of  research,  testing  and  market 
development,  and  as  the  search  for 
optimal  replacements  continues,  the 
number  of  blends  will  increase.  Because 
of  the  impossibiUty  of  performing  full 
SNAP  analyses  for  all  possible  blends  in 
all  conceivable  permutations,  the 
Agency,  between  proposal  and  issuance 
of  the  final  rule,  will  explore  ways  to 
streamline  EPA's  consideration  of 
substitute  refrigerant  blends  under  the 
SNAP  program. 

One  issue  which  EPA  will  be 
investigating  further  with  respect  to 
refrigerant  blends  is  differential 
fractionation  which  may  result  in 
flammability  and  energy  efSciency 
problems.  For  example,  in  a  centrifugal 
chiller  system  equipped  with  a  flooded 
evaporator  (liquid  refrigerant  is  situated 
on  the  outside  of  tubes  through  which 
water  is  flowing),  the  evaporator  may 
act  as  a  distillation  device  for  the  blend. 
The  higher-pressure  components  may 
boil  first  and  change  to  vapor,  while  the 
lower-pressure  components  remain  as  a 
Uquid.  This  process  artificially  lowera 
the  refrigerant  pressure  in  the 
evaporator  which,  in  turn,  reduces  the 
efficiency  and  capacity  of  the  chiller. 
Similar  reductions  also  can  occur  when 
using  a  low  refrigerant  velocity  blend 
shellside  in  a  condenser.  In  this 


situation,  the  low-pressure  components 
condense  first,  leaving  the  vapor  "rich" 
in  high  pressure  components  and 
causing  an  increase  in  condensing 
pressure. 

The  section  which  follows  discusses 
specific  determinations  on  individual 
substitutes  by  application.  Appendix  B 
at  the  end  of  this  notice  summarizes  in 
tabular  form  the  Agency's  proposed 
determinations  on  substitutes  in  the 
refrigerants  sector,  which  are  presented 
here  in  narrative  form.  These  proposed 
determinations  are  based  on  the  risk 
screen  described  in  the  draft 
background  document  entitled  "Risk 
Screen  on  the  Use  of  Substitutes  for 
Class  I  Ozone-Depleting  Substances: 
Refrigerants". 

2.  Alternative  Refrigerants 

a.  Hydrochlorofluorocarbons.  EPA 
believes  that  hydrochlorofluorocaTbons 
(HCFCs)  have  a  potentially  important 
role  to  play  as  transitional  refrigerants, 
both  in  retrofit  applications  and  in  new 
equipment.  HCFCs  have  the 
disadvantage  that  they  contribute  to  the 
destruction  of  stratospheric  ozone, 
although  to  a  much  lesser  extent  than 
CFCs.  Use  of  HCFCs  until  safer 
alternatives  are  available  will  allow 
industry  to  move  away  frtim  CFC 
refrigerants  more  rapidly.  EPA  believes 
that  this  approach  will  have 
enviroiunental  and  health  benefits  over 
one  that  allows  continued  use  of  CFCs 
until  equipment  that  uses  other 
alternatives  is  available. 

HCFCs  are  chemically  similar  to  CFCs 
except  that  they  contain  hydrogen  in 
addition  to  chlorine  and  fluorine. 
Because  their  thermopbysical  properties 
are,  in  many  cases,  similar  to  CFCs, 
equipment  designed  to  use  CFCs  can 
sometimes  be  retrofitted  to  operate  with 
HCFCs.  HCFC-22  has  been  used  as  a 
refrigerant  for  many  years.  It  is  the 
primary  refrigerant  used  in  small  to 
medium  sized  air  conditioners,  and  has 
found  increasing  application  in  medium 
temperature  retail  food  re&igeration 
systems.  HCFC-123  holds  promise  as 
the  primary  replacement  for  CFC-11  in 
low  pressure  centrifugal  chillers.  HCFC- 
124  has  potential  applications  in  blends 
as  a  refiigerant  in  chillera  and  other 
refrigeration  equipment. 

Because  they  contain  hydrogen,  the 
HCFCs  break  down  more  easily  in  the 
atmosphere,  and  therefore  have  lower 
ODPs.  They  also  have  global  warming 
potentials  lower  than  the  CFCs. 
Production  of  HCFCs  is  controlled  by 
the  Clean  Air  Act  and  was  initially 
scheduled  to  be  phased  out  by  2030. 
EPA,  however,  is  reexamining  these 
dates  in  response  to  new  data  indicating 
greater  risks  of  ozone  depletion.  Based 
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on  these  new  concerns,  EPA  may 
propose  an  earlier  phase-out  for  some  of 
the  HCFCs,  particmarly  those  with 
higher  ozone-depleting  potentials. 

As  noted  above,  EPA  oelieves  that 
HCFCs  will  play  an  important  role  as 
transitional  refrigerants.  There  are  clear 
environmental  and  health  benefits  to  be 
gained  by  allowing  their  use  until  better 
substitutes  are  developed.  Future  EPA 
analysis  under  the  SNAP  program  will 
focus  on  HCFC-22  appUcations  and 
substitutes. 

b.  Hydrofluorocarbons. 
Hydrofluorocarbons  (HFCs)  do  not 
contain  chlorine  and  do  not  contribute 
to  destruction  of  stratospheric  ozone. 
HFCs  have  zero  ODPs,  but  some  HFCs 
contribute  to  global  warming.  Their 
general  use  is  one  or  more  years  away 
in  some  applications;  in  other 
appUcations,  the  shift  to  their  use  has 
already  begun.  Although  a  few  HFCs 
have  been  in  use  for  some  time  (HFC- 
152a  is  a  component  in  the  azeotropic 
blend  CFC-500  used  in  smaller  tonnage 
reciprocating  equipment  and  large 
tonnage  centrifugal  equipment),  the 
potential  for  HFCs  as  a  replacement  for 
CFCs  has  grown  rapidly  over  the  last 
several  years.  HFC-134a  and  HFC-152a 
hold  the  most  promise  as  currently 
available  replacements  for  Class  I  and 
Class  n  refrigerants  and  development  of 
HFC-32  as  a  possible  alternative  has 
progressed. 

c.  Hydrocarbons.  Since  hydrocarbons 
do  not  contain  chlorine  or  bromine,  they 
do  not  contribute  to  ozone  depletion. 
They  degrade  in  the  lower  atmosphere, 
contributing  to  smog,  but  not 
simificantly  to  global  wanning. 

Propane,  ethane,  propylene,  and  to 
some  extent  butane  are  used  as 
xefrigerants  in  specialized  industrial 
appUcations,  primarily  in  oil  refineries 
and  chemical  plants,  where  they  are 
frequently  available  as  part  of  the 
process  stream  and  where  their  use 
pontiibutes  only  slightly  to  the 
Incremental  risk  of  fire  or  explosion. 
These  systems  are  designed  to  meet 
rigid  requirements  for  reliabiUty, 
durabihty,  and  safiaty.  ASHRAE 
Standard  15,  "Safety  Code  for 
Mechanical  Refrigeration,"  and 
Standard  34,  "Refrigerants,"  are 
incorporated  into  building  codes  in 
most  of  the  U.S.  These  standards  limit 
use  of  flammable  refrigerants  in  many 
appUcations.  Hydrocarbon  refrigerants 
are  also  used  in  Umited  applications  in 
tome  small  appUances. 

d.  Ammonia.  Ammonia  has  been  used 
as  a  refrigerant  in  vapor  compression 
cycles  for  more  than  100  years.  It  is  by 
far  the  refrigerant  of  choice  in  the  meat 
pecking,  chicken  processing,  dairy, 
frozen  juice,  brewery,  cold  storage,  and 


other  food  processing  and  industrial 
appUcations.  It  is  also  widely  used  to 
refrigerate  holds  in  fishing  vessels. 
Industrial  process  refrigeration 
equipment  uses  rotary  screw  or 
reciprocating  compressors.  Ammonia  is 
mainly  used  when  moderate  to  low 
temperatures  are  required.  Ammonia 
has  a  characteristic  pungent  odor, 
excellent  refrigerant  properties,  no  long 
term  atmospheric  drawbacks,  and  is  low 
in  cost.  However,  it  is  moderately 
flammable  and  toxic,  although  it  is  not 
a  cimiulative  poison.  OSHA  standards 
specify  a  15  minute  short-term  exposure 
Umit  of  35  ppm  for  ammonia. 

e.  Perfluorocaibons.  Perfluorocarbons 
(PFCs)  are  fully  fluorinated  compounds, 
unlike  CFCs.  HCFCs,  or  HFCs.  T^e 
principal  environmental  characteristic 
of  concern  for  these  compounds  is  that 
they  have  extremely  long  atmospheric 
Ufetimes,  often  orders  of  magnitude 
longer  than  the  CFCs.  These  long 
Ufetimes  cause  the  PFCs  to  have  very 
high  global  warming  potentials. 
Technology  for  containment  and 
recycUng  of  PFCs  is  commercially 
available  and  is  recommended  by 
manufacturers  to  offset  any  possible 
adverse  environmental  effects.  An 
important  advantage  of  the  PFCs  is  that, 
unhke  CFCs  or  HCFCs,  they  do  not 
contribute  to  ozone  depletion.  In 
addition,  these  chemicals  are 
nonflammable,  essentially  nontoxic,  and 
they  are  exempted  from  Federal  VOC 
regulations  since  they  do  not  contribute 
to  ground-level  ozone  formation. 

Under  Section  612,  the  Agency  has 
completed  an  analysis  showing  the 
global  wanning  that  might  be  expected 
frtjra  atmospheric  emissions  of  these 
compounds.  The  Agency  further 
anticipates  that  additional,  more 
detailed  analysis  of  the  environmental 
effects  of  PFCs  will  show  that  in 
widespread  use,  these  compoimds 
would  pose  higher  overall  risk  relative 
to  other  available  alternatives.  Due  to 
these  concerns,  the  Agency  has  found 
acceptable  only  certain  narrowly 
defined  uses  of  perfluorinated 
compounds.  EPA  has  described  these 
limited  acceptable  uses  as  specifically 
as  possible.  The  Agency  requests 
comment  on  whether  further  narrative  is 
needed  to  adequately  describe  these 
uses.  Further,  users  should  be  aware 
that,  because  of  the  environmental 
concerns  detailed  above,  any  uses  of 
PFCs  outside  those  described  herein 
should  be  submitted  for  friture  review 
and  approval  under  SNAP. 

/.  Absorption  refrigeration  systems. 
Absorption  refrigeration  systems  are  the 
only  major  existing  alternative  to 
systems  based  on  vapor  compression 
cycles.  Ammonia  is  also  used  in 


absorption  refrigeration  and  air 
conditioning  systems.  Small  ammonia 
refrigeration  units  are  popular  in 
recreational  vehicles  and  in  some 
household  applications  as  they  need  no 
electrically  driven  mechanical 
compressor,  relying  instead  on  a 
propane  flame  as  an  energy  source. 
Small  refrigerators  using  absorption 
technoloBT  are  produced  for  use  in  hotel 
rooms,  where  the  focus  is  on  their  silent 
operation  rather  than  the  lack  of  a 
suitable  supply  of  electricity.  Small 
absorption  systems  use  hydrogen  to 
maintain  a  system  pressuire  hi^  enough 
to  allow  the  ammonia  refrigerant  to 
evaporate  at  low  pressure  and 
temperature  (and  condense  at  room 
temperature),  and  are  constructed  to 
withstand  high  internal  operating 
pressures.  The  absorption  mechanism 
itself  is  a  sealed  unit,  which  usually 
needs  no  servicing  over  its  operating 
Ufa. 

Commercial  ammonia  absorption 
systems  are  used  for  air  conditioning 
comfort  cooling,  particularly  where 
waste  heat  is  available.  As  with  all 
chillers,  these  produce  chilled  water, 
which  is  circulated  to  the  space  being 
cooled.  Lithium  bromide  is  also  used  in 
commercial  absorption  systems,  where 
it  serves  as  an  absorber.  Such  systems 
operate  at  very  low  pressure  to  allow 
water  to  act  as  a  refrigerant.  Lithium 
bromide  is  a  relatively  nontoxic, 
nonflammable,  nonexplosive. 
chemically  stable  compound.  Both  types 
of  absorption  chiller  systems  have  been 
traditional  competitors  of  electrically 
driven  CFC  chillers. 

g.  New  technologies.  Chlorine  has 
been  proposed  as  a  Class  I  substitute 
refrigerant  for  use  In  chlorine 
Uquefaction,  a  processing  step  in  the 
manufacture  of  the  chemical.  When 
chilled  below  its  boiling  point,  chlorine 
can  be  stored  as  a  liquid  at  atmospheric 
pressure,  a  method  that  for  safety 
reasons  is  preferable  to  storing  the 
chemical  as  a  pressxired  gas  at  ambient 
temperatures.  Compatibility  of  the 
refrigerant  with  liquid  chlorine  is 
critical  because  of  chlorine's  high 
reactivity;  CFC-12  has  been  widely  used 
because  it  is  does  not  react  with 
chlorine. 

Chlorine  compressors  would  be 
specialized  units  made  to  resist 
chemical  attack  by  Uquid  and  gaseous 
chlorine.  Because  a  chlorine 
refiigeration  system  would  use  part  of 
the  process  stream  as  the  refrigerant,  the 
proposed  use  of  chlorine  as  a  refrigerant 
is  analogous  to  that  of  hydrocarbon 
refrigerants  in  the  oil  and  gas  industry 
EPA  has  determined  that  if  the 
refiigeration  system  is  placed  so  that 
any  leakage  or  losses  of  chlorine  would 
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be  contained  and  neutralized  by  the 

Erocesa  safety  ntechanisma,  chlorine  can 
a  used  safely  in  these  specialized 
applicationa. 

3.  Preliminary  Listing  Deciaions 

a.  General  Conditions.  (1)  The  use  of 
HCFCs  is  acceptabk.  This 
detennination  shall  not  be  considered  to 
release  any  user  from  conformance  with 
all  other  regulations  pertaining  to  Class 
U  substances.  These  include:  (a)  the 
prohibition  against  venting  during 
servicing  under  section  608,  which  was 
effective  July  1. 1992;  (b)  recycling 
requiremeDts  under  section  608  once 
they  are  promulgated:  (c)  section  609 
regulations  in  the  case  of  motor  vehicle 
air  conditioners;  and  (d)  the  production 
phase-out  of  Class  II  substances  under 
section  60S.  which  is  currently  being 
revised  as  part  of  EPA 's  efforts  to 
accelerate  the  phase-out  of  ozone- 
depleting  chemicals. 

l2)  The  use  of  MFCs  is  acceptable. 
This  determination  shall  not  be 
considered  to  release  any  user  from 
conformance  with  the  venting 
prohibition  under  section  606(c)(2), 
which  takes  effect  November  15, 1995, 
at  the  latest. 

b.  Acceptable  Substitutes.  Substitutes 
are  listed  as  acceptable  by  end  use. 
Accordingly,  the  following  Ust  of 
acceptable  substitutes  are  only  approved 
for  those  end  uses  explicitly  identified 
as  acceptable.  These  substitutes  are  not 
identified  as  acceptable  alternatives  in 
any  other  end  use  described  in  this 
section  until  and  unless  a  determination 
of  acceptability  has  been  made  for  any 
other  end  use.  EPA  recommends  that 
the  users  of  HCFCs,  HFCs  and  any  other 
alternative  refrigerants  adhere  to  the 
provisions  of  ASHRAE  Standard  15 — 
Safety  Code  for  Mechanical 
Refrigeration,  and  ASHRAE  Standard 

34 — Number  Designation  and  Safety 
Classification  of  Refrigerants. 

(1)  HCFC-123  is  acceptable  as  a 
substitute  for  CFC-11  in  centrifugal 
chillers,  both  in  new  equipment  and  in 
retrofits.  HCFC-123  is  also  acceptable  as 
a  substitute  for  CFC-12  and  CFC-500  in 
new  centrifugal  chillers.  As  noted 
above,  users  of  HCFC-123  should 
adhere  to  ASHRAE  Standards  15  and 
34.  EPA  worker-monitoring  studies  of 
HCFC-123  show  that  8-hour  TWA  can 
be  kept  within  1  ppm  (less  than  the 
interim  OEL  of  10  ppm)  when  recycUng 
and  ASHRAE  standards  are  followed. 

(2)  HCFC-22  is  acceptable  for  use  in 
new  equipment  in  the  following  end 
uses: 

•  As  a  substitute  for  CFC-11  in 
centrifugal  chillers; 

•  As  a  substitute  for  CFC-12  in 
centrifugal  chillers,  reciprocating 


chillers,  cold  storage  warehouses, 
residential  d^umldifiers,  residential 
freezers,  commercial  ice  machines, 
industrial  process  refrigeration 
equipment,  refrigeratadf  transport 
equipment,  retail  food  systems,  vending 
machines,  and  wratar  coolers; 

•  As  a  substitute  for  CFC-SOO  in 
centrifugal  chillers,  dehiunidifiers  and 
refrigerated  transport  systems; 

•  As  a  substitute  for  CFC-502  in  cold 
storage  warehouses,  residential  freezers, 
commercial  ice  machines,  industrial 
process  refrigeration  systems, 
refrigerated  transport  systems,  and  retail 
food  systems. 

HCFC-22  is  acceptable  for  use  in 
existing  equipment,  or  retrofits,  in  the 
following  end  uses: 

•  As  a  substitute  for  CFC-12  in  cold 
storage  warehouses,  industrial  process 
refrigeration  equipment,  retail  food 
systems,  and  vending  machines; 

•  As  a  substitute  for  CFC-502  in  cold 
storage  warehouses,  industrial  process 
refrigeration  equipment,  retail  food 
systems  and  refrigerated  transport 
systems. 

HCFC-22  is  already  used  in  a  variety 
of  air  conditioning  and  refrigeration  end 
uses.  As  a  result,  it  is  more  widely 
available  than  any  of  the  HFC 
substitutes. 

(3)  HCFC-22/HFC-152a/HCFC-124 
blend  is  acceptable  as  a  substitute  for 
CFC-12  in  retrofits  of  cold  storage 
warehouses,  residential  dehumidifiers, 
residential  freezers,  residential 
refrigerators,  commercial  ice  machines, 
industrial  process  refrigeration 
equipment,  refrigerated  transport 
systems,  retail  food  systems,  vending 
maciiines.  water  foolers,  and  mobile  air 
conditioners.  Although  the  blend  is 
acceptable  in  these  end  uses,  the  extent 
to  which  retrofit  changes  are  required 
varies  by  equipment  HCFC-22/HFC- 
152a/HCFC-124  blend  is  acceptable  as  a 
substitute  for  CFC-SOO  in  retrofits  of 
centrifugal  chillers,  residential 
dehumidifiers  and  refrigerated 
transport  As  with  all  blends, 
precautions  must  be  taken  during 
recycling  to  avoid  mixing  with  other 
refrigerants. 

[4]HFC-124  is  acceptable  as  an 
alternative  to  new  and  retrofit  CFC-114 
centrifogal  chillers  in  all  applications. 

(5)  HCFC-22/Propane/HFC-125  blend 
is  acceptable  as  a  substitute  for  CFC-SOO 
in  refrigerated  transport,  both  in  new 
equipment  and  in  retrofits.  This  blend  is 
also  acceptable  as  a  substitute  for  CFC- 
502  in  cold  storage  warehouses, 
industrial  process  refrigeration, 
refrigerated  transport,  aiui  retail  food 
equipment,  both  in  new  equipment  and 
in  retrofits.  Flammability  has  been 
studied  and  shown  to  be  controllable. 


As  with  all  blends,  care  must  be  taken 
in  recycling  to  avoid  mixing  with  odier 
refrigerants. 

(^]  HFC-134a  is  acceptable  for  use  in 
new  equipment  in  the  following  end 
uses: 

•  As  a  substitute  for  CFC-11  in 
centrifugal  chillers; 

•  As  a  substitute  for  CFC-12  in 
household  refrigerators;  cold  storage 
warehouses,  residential  dehumidifiers, 
residential  freezers,  commercial  ice 
machines,  industrial  process 
refrigeration,  centrifugal  chillers, 
redprocating  chillers,  refrigerated 
transport,  retail  food,  vending  modiines, 
water  coolers,  and  mobile  air 
conditioners; 

•  As  a  substitute  for  CFC-SOO  in 
centrifugal  chillers,  dehumidifiers.  and 
refrigerated  transport:  and 

•  As  a  substitute  for  CFC-S02  hi 
industrial  process  refrigeration  and 
refrigerated  transport. 

HFC-134a  is  acceptable  for  use  in 
existing  equipment,  or  retrofits,  in  the 
following  end  uses: 

•  As  a  substitute  for  CFC-12  in 
centrifugal  chillers,  reciprocating 
chillers,  cold  storage  warehouses, 
residential  dehumidifiers,  industrial 
process  refrigeration  equipment, 
refrigerated  transport  systems,  retail 
food  systems,  vending  machines,  and 
mobile  air  conditioners; 

•  As  a  substitute  for  CFC-SOO  in 
centrifugal  chillers  and  refiigerated 
transport  systems;  and 

•  As  a  substitute  for  CFC-502  in 
industrial  process  refrigeration 
equipment,  and  refrigerated  transport 
systems. 

HFC-I34a  is  potentially  the  most 
versatile  substitute  identified  to  date  as 
it  may  be  possible  to  use  it  in  a  broad 
range  of  appUcations.  However,  HFC- 
134a  may  oe  less  energy  efficient  than 
HCFC-22  in  some  end  uses; 

(7)  HFC-152a  is  acceptable  as  a 
substitute  for  CFC-12  in  new  household 
refrigerators  and  residential  freezers. 

[8]  Ammonia  is  acceptable  for  use  in 
new  equipment  in  the  following  end 
uses: 

•  As  a  substitute  for  CFC-11  in 
centrifugal  chillers; 

•  As  a  substitute  for  CFC-12  in 
centrifugal  chillers,  cold  storage 
warehouses,  commercial  ice  machines. 
industrial  process  refrigeration 
equipment,  and  retail  food  systems; 

•  As  a  substitute  for  CFC-SOO  in 
centrifugal  chillers;  and 

•  As  a  substitute  for  CFC-S02  in  cold 
storage  warehouses,  retail  food  systems, 
commercial  ice  machines,  and 
industrial  process  refrigeration 
equipment 

(9l  Butane  is  accept^le  for  use  in 
new  equipment  as  a  substitute  for  CFC- 
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12  in  industrial  process  refrigeration 
equipment.  EPA  racommffiDds  but  does 
not  require  that  butane  only  be  used  at 
industrial  fecilities  which  manulactiue 
or  use  hydrocarbons  in  the  process 
stream. 

(10)  Chlorine  is  acceptable  for  use  in 
new  equipment  as  a  substitute  for  CFC- 
12  in  industrial  process  refrigeration 
equipment,  and  as  a  substitute  for  CFC- 
502  in  new  industrial  process 
refrigeration  equipment.  EPA 
recommends  but  does  not  require  that 
chlorine  only  be  used  at  industrial 
facilities  which  manufacture  or  use 
chlorine  in  the  process  stream. 

(11)  Propane  is  acceptable  for  use  in 
new  equipment  as  a  suostitute  for  CFC- 
12  in  industrial  process  refrigeration 
equipment.  EPA  recommends  but  does 
not  require  that  propane  only  be  used  at 
industrial  facilities  which  manufE-cture 
or  use  hydrocarbons  in  the  process 
stream. 

(12)  Lithium  bromide  is  acceptable  for 
use  in  absorption  refrigeration  systems. 
It  is  acceptable  as  a  substitute  for  CFC- 
11,!CFC-12  and  CFC-500  in  new 
centrifugal  chillers. 

(13)  High  to  Low  Pressure  Stepdown 
Process  is  acceptable  for  use  in  energy 
recovery  systems  as  a  substitute  for 
CFC-12  in  new  cold  storage  warehouse 
equipment. 

(14)  HCFC-142b  is  acceptable  as  a 
substitute  for  CTC-114  in  new 
centrifugal  chillers. 

a  Unacceptable  Substitutes.  (1) 
HCFC-22/HCFC-U2b/CFC-12  blend  is 
proposed  unacceptable  in  all  HCFC-22 
refrigeration  and  air  ccmditioning  end 
uses.  Because  this  blend  contains  CFC- 
12  (which  has  an  ODP  20  times  that  of 
HCPC-22),  it  poses  a  greater  risk  to 
strstospheric  ozone  than  the  use  of 
HCFC-22  alone. 

(2)  HCFC-141b  is  proposed 
unacceptable  as  a  substitute  for  CFC-11 
in  new  centrifugal  chillers. 
Flaoimability  may  be  an  issue.  Further, 
thisj  material  is  not  generally  available 
in  liew  equipment.  Finally,  the  material 
has  a  high  ozone  depletion  potential. 

(3)  HCFC-22/HCFC-142b/Isobutane 
blend  is  proposed  as  unacceptable  for 
use  las  a  substitute  for  CFC-12  in 
retrofits  of  mobile  air  conditioners. 
Flanimability  may  be  an  issue,  and  the 
Agency's  final  determination  in  this 
case  will  depend  on  receiving  adequate 
data  on  flammability  and  likely 
fractionation  through  permeable  hoses. 
Submission  of  information  from 
industry  groups,  such  as  frtim  the 
Society  for  Automotive  Engineers,  for 
example,  regarding  refrigerant  retrofit 
guidelines  for  specific  equipment  in 
motor  vehicle  air  conditioners,  would 
help  EPA  evaluate  such  issues  as 


flammability  and  the  effect  of  blends  on 
recycling  and  recovery  efforts. 

(4)  Hydrocarbon  Blend  A  is  proposed 
as  unacceptable  for  use  as  a  substitute 
for  all  CPC-12  refrigeration  uses. 
Flammability  may  be  an  issue.  Hie 
Agency's  final  determination  will 
depend  on  receiving  adequate  data  on 
factors  such  as  flammability  and 
materials  compatibility. 

EPA  has  not  found  any  other 
substitutes  to  be  unacceptable  but  may 
do  so  at  a  latw  date  based  on  new  data. 

E.  Foams 

1.  Overview 

Foam  plastics  accounted  for 
approximately  18  per  cent  of  all  U.S. 
consumption  of  ozone-depleting 
chemicals  on  an  ODP-weighted  basis  in 
1990.  Five  Class  I  chemicals— CFC-11, 
CFC-12.  CFC-113,  CFC-1 14.  and 
methyl  chloroform — are  used  as  blowing 
agents  in  foam  production.  These  five 
compounds  are  used  in  a  wide  variety 
ofapplications. 

The  manufacture  of  foam  plastics 
relies  on  the  use  of  gas  or  volatile  liquid 
blowing  agents  to  create  bubbles,  or 
cells,  in  the  plastic  foam  stracture. 
Suitable  blowing  agents  must  conform 
to  a  number  of  criteria.  They  must  be 
soluble  in  liquid  but  not  in  solid  plastic, 
possess  a  suitable  boiling  point  and 
vapjor  pressiiTB,  and  they  must  not  read 
with  plastic.  In  addition,  blowing  agents 
with  low  thermal  conductivity  are 
desirable  for  use  in  insulating  foams. 
CFCs  possess  these  desirable  properties., 
and  hence  have  found  uidespread  use 
as  blowing  agents  in  many  foam 
plastics. 

Some  foam  plastics  are  characterized 
by  a  structure  of  closed  cells  that  traps 
the  blowing  agent,  while  others  have 
open  cells  that  allow  the  blowing  agent 
to  escape.  Although  soiue  rigid 
polyurethane  packaging  foams  are  open 
celled,  most  rigid  foams  have  closed-cell 
structures.  Many  of  these  closed-cell, 
rigid  foams  are  excellent  insulating 
materials,  because  the  blowing  agent 
trapped  within  the  cells  can  serve  as  a 
thermal  insulator.  Flexible  foams,  on  the 
other  hand,  generally  have  open  cells 
and  are  poor  thermal  insulators. 

Foam  plastics  manufactiued  with 
CFCs  £all  into  four  major  categwies: 
Polyurethane.  phenolic,  extruded 
polystyrene,  and  polyoiefin. 
Historically,  CFC-11  and  CFC-113, 
which  remain  in  a  liquid  state  at  room 
temperature,  have  been  used  as  blowing 
agents  in  polj-xirethane  and  phenolic 
foams.  CFC-12  and  CFC-114.  which 
have  lower  boiling  points  than  CFC-11 
and  CFC-113  and  are  gases  at  room 
temperature,  are  used  in  polyoiefin  and 


polystyrene  foams.  In  additioa  to  CFCs, 
methyl  chloroform  is  used  as  a  blowing 
agent  in  some  flexible  polyurethane 
foams. 

The  major  applications  for  foams  are 
cushioning,  packaging,  and  thermal 
insulation.  In  general,  cushioning  and 
packaging  foams  include  flexible 
polyurethane  foams,  polyurethane 
integral  skin  foams,  polyoiefin  foams, 
and  polystyrene  sheet  foams,  while 
insulating  foams  include  rigid 
polyurethane  foams,  polystyrene 
Insulation  board,  and  phenolic 
insulation  board.  However,  some  rigid 
polyurethane  foams  and  extruded 
polystyrene  board  have  non-insulating 
uses  in  flotation  and  packaging 
products,  and  certain  ]x>Iyoiefin  foams 
have  tliermai  insulating  applications. 

Due  to  the  wide  variety  of  end  uses 
that  foams  represent,  the  Agency  has 
decided  to  divide  its  analysis  of  foam 
plastics  into  the  following  ten  distinct 
end-use  sectors: 

•  rigid  polyurethane  laminated 
boardstock; 

•  rigid  pmlyurethane  appliance; 

•  rigid  polj-urethane  spray  and 
commercial  refrigeration,  and  sandwich 
panels; 

•  rigid  polyurethane  slabstock  and 
other  foams; 

•  polystyrene  extruded  insulation 
board; 

•  phenolic  insulation  board; 

•  flexible  polyurethane; 

•  polyurethane  integral  skin; 

•  polystyrene  extruaed  sheet;  and 

•  polyoiefin. 

The  SNAP  determinations  proposed 
today  distinguish  between  these  ten 
end-use  sectors  because  the  mix  of 
potential  ahematives  to  Class  I  blowing 
agents  is  different  for  each. 

Rigid  polyurethane  foams,  which 
serve  primarily  as  insulation  for 
appliances,  buildings,  and  refrigerated 
transport  containers,  rely  heavily  on  the 
use  of  CFC-11  as  a  blowing  agent.  These 
foams  also  find  use  as  pipe  and  tank 
insulation  and  as  flotation  material.  The 
low  thermal  conductivity  of  CPC-11 
endows  many  rigid  polyurethane  foams 
with  excellent  thermal  insulating 
qualities.  Moreover,  low  toxicity,  low 
flammability.  and  compatibility  with 
key  materials  have  maaa  CFC-11  the 
blowing  agent  of  choice  in  most  rigid 
polyurethane  applications. 

ESitruded  pofystjTene  insulation 
board,  which  has  traditionally  used 
CFC-12  as  a  blowing  agent,  serves  as 
Insulation  for  roofs,  walls,  and  floors  in 
residential  and  agricultural  buildings,  as 
insulation  against  frost  heave  in  roads 
and  railways,  and  as  the  insulating  core 
material  in  sandwich  panels. 

Phenolic  insulation  board,  a  clos«>d- 
cell  insulating  foam  that  relies  primarily 
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on  a  blowing  agent  mixture  of  CFC-113 
and  CFX>11  for  its  manufacture, 
accounts  for  only  a  small  proportion  of 
the  total  CFC  consumption  in  foam 
plastics.  Closed-cell  phenolic  foam 
serves  mainly  as  building  insulation. 
The  foam's  primary  use  is  as  roof 
insulation,  although  it  also  finds  use  as 
wall  insulation  in  commercial 
applications  and  as  sidewall  sheathing 
in  residential  applications. 

CFC-l  1  use  was,  at  one  time, 
prevalent  in  flexible  polyurethane 
foams.  However,  the  period  between 
1986  and  1990  saw  a  decrease  of  over 
90  per  cent  in  the  use  of  CFC-l  1  as  an 
auxiliary  blowing  agent  in  flexible 
polyurethane  foams.  The  reduction  in 
CFC-l  1  use  has,  to  some  extent,  been 
compensated  for  by  an  increase  in 
methylene  chloride  use.  Poly\irethane 
flexible  slabstock  foam  is  an  open-celled 
flexible  foam  manufactured  in  a  variety 
of  densities  and  degrees  of  firmness  that 
finds  use  in  many  cushioning 
applications.  Polyurethane  flexible 
molded  foam,  which  is  also  open-celled, 
serves  primarily  as  cushioning  in  motor 
vehicles. 

The  production  of  integral  skin  foams, 
which  has  also  traditionally  relied  on 
CFC-l  1  as  a  blowing  agent,  has  seen  a 
reduction  in  CFC-l  1  consumption  in 
recent  years.  Integral  skin  foams 
combine  a  flexible,  semi-rigid,  or  rigid 
foam  core  with  a  tough  outer  skin.  The 
skin  results  from  the  tendency  of 
physical  blowing  agents  such  as  CFC-l  1 
to  condense  at  the  mold  surface  during 
manufacture.  Rigid  integral  skin  foams 
have  applications  in  products  such  as 
computer  cabinets,  skis,  and  tennis 
rackets,  while  uses  for  semi-rigid 
integral  skin  foams  include  steering 
wheels,  head  rests,  arm  rests,  office 
furniture,  and  certain  other  minor 
applications. 

Extruded  polystyrene  sheet  foam, 
which  traditionally  used  CFC-12,  has 
already  switched  to  non-CFC 
alternatives.  Extruded  polystyrene  sheet 
serves  as  food  packaging  in  items  such 
as  meat  trays,  egg  cartons,  and  clam- 
shell containers.  The  foam  also  finds 
use  as  loose  fill  packaging  material  and 
Qc  Art  DOArd 

Traditionally.  CFC-114  and  CFC-12 
have  been  the  main  blowing  agents  used 
in  the  production  of  extruded  polyolefin 
foams,  although  some  CFC-l  1  has  been 
used  as  well.  Polyolefin  foams  include 
products  manufactured  from  either 
polyethylene  or  polypropylene  resins. 
Extrudeid  polyethylene  ^eet  products 
serve  primarily  as  protective  packaging 
for  furniture,  electronics,  and  other 
goods.  Extruded  polyethylene  planks 
are  mainly  used  as  packaging  for 
electronics  and  other  high-value  goods 


but  have  a  number  of  other  applications 
in  areas  such  as  military  packaging, 
flotation,  construction,  and  aircraft 
seating.  Extruded  polypropylene  sheet 
serves  as  packaging  in  appUcations  such 
as  interleaving,  protective  furniture 
covering,  and  protective  wrap  for 
deUcate  food  items. 

2.  Alternative  Blowing  Agents 

The  foam  industry  in  the  U.S.  has 
been  successful  in  identifying, 
developing,  and  introducing  substitutes 
for  CFC  blowing  agents.  However,  the 
choice  of  futxue  alternatives  for  CFCs 
will  depend  on  a  number  of  factore. 
These  include  toxicity,  flammability, 
environmental  concerns,  and,  in  the 
case  of  insulating  foams,  the  insulating 
efficiency  of  alternatives. 

Toxicity  concerns  associated  with  the 
use  of  alternative  chemicals  relate  to  the 
exposure  of  workers  and  consumers  to 
the  chemicals  or  to  the  decomposition 
products  these  chemicals  may  form 
slowly  over  time  in  foam  products.  The 
likely  degree  of  human  health  risk 
associated  with  an  alternative  depends 
not  only  on  the  nature  of  a  substitute 
chemical  but  also  on  the  chemical 
composition,  manufacturing  process, 
and  product  applications  that 
characterize  the  foam  end-use  sector 
into  which  that  substitute  will  be 
introduced. 

Flammability  concerns,  like  toxicity 
concerns,  have  to  do  with  possible 
danger  to  workera  and  consumers.  Such 
danger  includes  possible  ignition  of 
materials  during  manufacturing,  storage, 
or  transportation  and  the  fire  hazard 
posed  by  the  final  product.  Alternatives 
to  CFCs  have  varying  degrees  of 
flammability.  As  in  the  case  of  toxicity, 
however,  the  composition,  production 
processes,  and  end-use  applications  that 
characterize  each  foam  type  will  dictate 
the  potential  risks  associated  with 
flammabiUty. 

In  addition  to  posing  toxicity  and 
flammability  risks,  alternatives  may 
have  deleterious  effects  on  the 
environment.  Such  deleterious  effects 
may  include  stratospheric  ozone 
depletion,  global  warming,  and 
contribution  to  smog  formation.  HCFCs 
have,  in  varying  degrees,  the  potential  to 
deplete  ozone;  both  HCFCs  and  HFCs 
have  global  wanning  potential;  and 
various  potential  alternatives,  especially 
hydrocarbons,  are  volatile  organic 
compounds  (VOCs)  that  contribute  to 
the  formation  of  ozone,  or  smog,  in  the 
lower  atmosphere. 

The  use  of  alternative  blowing  agents 
can  have  an  adverse  effect  on  the 
insulating  capability  of  foam  products. 
Based  on  initial  tests,  for  example,  the 
replacement  of  CFCs  with  HCFCs  in 


insulating  foams  reduced  insulating 
efficiency.  However,  formulation 
changes  and  modifications  to  the  foam 
technology  have  yielded  HCFC-blown 
products  with  insulating  efficiency 
equivalent  to  CFC-blown  products.  In 
fact,  most  efforts  to  replace  CFC  blowing 
agents  in  insulating  foams  over  the  near 
term  involve  HCFCs,  although  HFCs  and 
hydrocarbons  may  serve  as  edtematives 
in  a  limited  number  of  applications. 

In  the  flexible  and  packaging  foam 
sectors,  there  has  alrrady  been 
widespread  movement  away  from  CFCs 
to  alternative,  non-HCFC  auxiliary 
blowing  agents  and  production 
processes.  Water,  which  generates  CO2, 
is  the  primary  blowing  agent  for  flexible 
polyurethane  foams.  Auxiliary  blowing 
agents  like  CFC-l  1,  methylene  chloride 
or  acetone  confer  certain  desirable 
physical  characteristics,  such  as  softness 
or  low  density,  to  the  finished  product. 
This  trend  away  fitim  use  of  CFCs  is 
likely  to  continue  in  light  of  EPA's 
proposed  regulations  under  section  610 
of  the  CAA  3iat  would,  beginning  on 
November  15, 1993,  ban  the  sale  of 
CFCs  in  flexible  and  packaging  foams. 
Also,  beginning  on  January  1, 1994, 
section  610  bans  sale  of  noninsulating 
foams  manufactured  with  Class  n 
substances.  Foam  used  in  food 
packaging  must  in  addition  meet  the 
regulatory  requirements  of  the  FDA. 

a.  Hydrochlorofluorocarbons. 
Hydrochlorofluorocarbons  (HCFCs)  and 
HCFC  blends  have  been,  and  will 
continue  to  be,  important  as  transitional 
alternatives  to  CFC  blowing  agents, 
particularly  in  insulating  foams.  Two 
HCFCs.  HCFC-123  and  HCFC-141b.  can 
serve  as  virtual  drop-in  replacements  for 
CFC-11  in  many  end-use  applications. 
Because  of  toxicity,  the  resultant  low 
interim  occupational  exposure  level 
(OEL),  and  the  lack  of  commercial 
availability  of  HCFC-123,  HCFC-141b 
represents  the  more  likely  short-term 
possibility  for  replacing  CFC-11  in 
several  insulating  foam  sectors.  As  a 
result,  the  Agency  has  determined  that 
HCFC-14lb,  despite  its  relatively  high 
ODP  of  0.11,  represents  an  important 
transitional  alternative  to  CFC-11.  Other 
HCFC  alternatives  are  HCFC-22  and 
HCFC-142b.  Although  these 
compoimds  are  commercially  available 
and  have  lower  ODPs  than  HCFC-141b, 
each  has  a  boiling  point  significantly 
lower  than  CFC-11.  As  a  resuh, 
conversion  to  HCFC-22  or  HCFC-142b 
from  CFC-11  generally  entails 
significant  investment  in  technical  and 
process  modification.  HCFC-22  and 
HCFC-142b  do,  however,  present 
viable,  near-term  alternatives  to  CFC-12 
in  extruded  polystyrene  foams. 
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The  continued  availability  of  HCK^s. 
even  those  with  relatively  high  ODPa.  is 
necessary  to  ensure  the  continued 
replacement  of  CFC  blowing  agents  with 
alternative  compounds  in  the  short 
tenn.  Production  of  HCFCs  Is  controlled 
by  the  Clean  Air  Act  and  under  section 
605  is  scheduled  for  phase-out  by  2030. 
^owever,  due  to  new  data  concerning 
g«eter  risks  of  ozone  depletion,  EPA 
Has  proposed  an  accelerated  phase-out 
khedule.  Given  the  technical  and  safaty 
(:oncems  associated  with  many  non- 
HCFC  alternatives,  however, 
disallowing  the  interim  use  of  HCFCs  in 
ell  foam  sectors,  including  the  use  of 
HCFC-141b  and  HCFG-22.  would  have 
Adverse  efiects  on  human  health  and  the 
environment. 

Additional  restrictions  on  HCFC  use 
inay  be  made  subject  to  final 
promulgation  of  section  610  for  non- 
essential uses.  Section  610  states  that 
Sfter  January  1, 1994,  it  shall  be 
unlawful  for  any  person  to  sell  or 
distribute,  or  offer  for  sale  or 
distribution,  in  interstate  commerce, 
any  plastic  foam  product  which 
contains,  or  is  manufactured  with,  a 
Class  n  substance.  Section  610(d)(2) 
authorizes  EPA  to  grant  exceptions  to 
the  Class  U  ban  for  foam  insulation 
products,  or  foam  used  for  motor 
vehicle  safety  in  accordance  with 
section  103  of  the  National  TratBc  and 
Motor  Vehicle  Safety  Act  on  federal 
motor  vehicle  safety  standards. 

6.  Hydmfluorocdrbons. 
Hydrofluorocarbons  (HFCs)  represent  a 
zarfyODP  alternative  to  CFC  blowing 
agents  in  many  sectors.  From  the 
standpoint  of  stratospheric  ozone 
depletion  alone.  HFCs  are  preferable  to 
HCFCs  as  alternative  blowing  agents. 
However,  other  considerations  such  as 
flammability  and  cost  may  limit  the 
feasibility  of  HFC  alternatives, 
especially  over  the  snort  term. 
Moreover,  the  relatively  high  thermal 
conductivity  of  HFCs  is  hkely  to  hamper 
the  insulating  capabilities  of  HFC-blown 
foams.  This,  ir»  turn,  could  result  in 
energy  effirienry  losses. 

Two  HFCs,  HFC-134a  and  HFC-152a, 
are  under  consideration  as  substitutes  in 
a  number  of  applications.  Because  both 
compounds  have  boiling  points  that  are 
significantly  lower  than  that  of  CFC-11, 
significant  technical  and  process 
modifications  would  be  required  to 
introduce  them  as  replacements  for 
CFC-ll.  The  Hi^  hold  more  promise 
as  near-  or  intermediate-term 
alternatives  for  CFC-12  in  extruded 
polystyrene  foams,  particularly  in 
extruded  polystyrene  sheet  foams. 
However,  issues  such  as  flammability, 
cost,  commercial  availability,  and  the 
solubility  of  HFCs  in  polystyrene 


polymer  remain  of  concern  for  extruded 
polystyrene  foams. 

Both  HFG-134a  and  HrC-152a  have 
significantly  higher  thermal 
conductivities  than  do  any  of  the  CFCs. 
Although  formulation  changes  and 
process  modifications  can  be  introduced 
to  increase  the  thermal  insulating 
efficiency  of  HFC-blown  foams,  it  is 
unlikely  ihat  such  changes  can 
compensate  fully  for  the  disparity  in 
thermal  conductivity  between  HFCs  and 
CFCs,  especially  in  \he  near  term.  As  a 
resuh,  conversion  to  HFCs  would  likely 
lead  to  the  production  of  foams  with 
lower  insulating  efficiency  and, 
possibly,  to  a  reduction  in  the  energy 
efficiency  of  buildings,  appliances, 
refrigerated  transport  containers,  and 
other  insulated  items. 

Even  if  technical  difficulties  and 
problems  associated  with  thermal 
conductivity  can  be  overcome,  the 
commercial  availability  an  J  cost  of 
HFC-134a.  and  the  flammability  of 
HFC-152a,  remain  of  concern. 
Conversion  to  HFC-152a  may  entail 
significant  capital  investment  in  order 
to  ensure  worker  safety  against  fire 
hazards.  Moreover,  in  the  case  of 
insulating  foams,  manufacturers  will 
need  to  guarantee  that  foams  blown 
wth  HFC-152a  meet  the  building  code 
requirements  that  apply  to  the 
flammability  of  building  materials. 
The  Agency  has  determined  that, 
although  HFCs  represent  an  attractive 
alternative  to  CFC  blowing  agents  in  the 
intermediate  and  long  term,  HFC-134a 
and  HFC- 15  2a  are  unlikely  to  replace 
CFCs  to  a  significant  extent  in  the  short 
term,  especially  in  insulating  foams. 

c.  Hydrocarbons.  Like  HFCs, 
hydrocarbons  represent  a  zero-ODP 
alternative  to  CFC  blowing  agents  in 
many  sectors.  From  the  standpoint  of 
ozone  depletion  potential  and  global 
warming  potential  alone,  hydrocarbons 
are  preferable  to  HCFCs  as  alternative 
blowing  agents.  However,  other 
considerations  such  as  flammability  and 
concerns  over  ground-level  air  pollution 
may  limit  the  adequacy  of  hydrocarbons 
as  alternatives,  espedelly  over  the  short 
terra,  Moreover,  the  relatively  high 
thermal  conductivity  of  hydrocarbons  is 
likely  to  hamper  the  insulating 
capabilities  of  hydrocarbon-blown 
foams.  This,  in  turn,  could  result  in 
energy  efficiency  losses. 

Hyarocart)on3  have  significantly 
higher  thermal  conductivities  than  do 
any  of  the  CFCs.  Although  formulation 
changes  and  process  modifications  can 
be  introduced  to  increase  the  thermal 
insulating  efficiency  of  hydrocarbon- 
blown  foams,  it  is  unlikely  that  such 
changes  can  compensate  nilly  for  the 
disparity  in  thermal  conductivity 


between  hydrocarbons  and  CFCs, 
especially  in  the  near  term.  As  a  result, 
conversion  to  hydrocarbons  would 
likely  lead  to  the  production  of  foams 
with  lower  insulating  efficiency  and, 
possibly,  to  a  reduction  in  the  energy 
efficiency  of  buildings,  appliances, 
refrigerated  transport  containers,  and 
other  insulated  items. 

Conversion  to  hydrocarbons  may 
entail  significant  capital  investment  in 
order  to  ensure  worker  safety  against 
fire  hazards.  Moreover,  in  the  case  of 
insulating  foams,  manufacturers  will 
need  to  guarantee  that  foams  blown 
with  hydrocarbons  meet  the  building 
code  requirements  that  apply  to  the 
flammabilitv  of  building  materials. 

Hydrocarbons  are  VCfcs  that 
contribute  to  the  formation  of  ozone  or 
smog,  in  the  lower  atmosphere.  Any  use 
of  hydrocarbon  blowing  agents  is 
subject  to  the  federal  and  regional 
restrictions  that  apply  to  VOCs,  and 
conversion  to  hydrocarbons  could 
involve  the  capital  investment  necessary 
to  comply  with  these  restrictions. 

Hydrocarbons  have  proven  effective 
as  replacements  for  CFCs  in  many 
noninsulating  foams.  However,  the 
Agency  believes  that,  although 
hydrocarbons  have  the  potential  to 
replace  CFC  blowing  agents  in 
insulating  foams,  they  are  unlikely  to 
replace  CFCs  in  insulating  foams  over 
the  short  term. 

d.  Other.  Two  other  blowing  agents, 
methylene  chloride  and  acetone,  have 
proven  effective  as  substitutes  for  CFC- 
11  in  flexible  pol)'urethane  foaras. 
Methylene  chloride,  which  already 
serves  as  an  auxiUary  blowing  agent  for 
most  grades  of  flexible  polyurethane 
foam,  is  commercially  available,  has 
relatively  low  cast,  and  provides  a 
technically  feasible  alternative  to  CFC- 
11.  However,  because  of  concerns  over 
its  high  toxicity,  methylene  chloride  use 
is  restricted  in  several  states  and 
localities;  and  is  subject  to  review  under 
Title  III  of  the  CAA. 

Acetone,  when  used  as  a  blowing 
agent,  is  capable  of  yielding  al)  grades 
of  flexible  polj-urethane  foam.  It  can 
serve  as  an  alternative  bicwirg  agent 
where  methylene  chloride  use  is 
infeasible.  Acetone  is  a  VOC  end  must 
be  controlled  as  such.  In  addition,  plant 
modifications  may  bo  necessary  to 
accommodate  acetone's  flammability. 

The  AB  Technology  is  a  commoraaliy 
available  and  techniciilly  feasible 
process  for  replacing  CFCs  or  other 
auxiliary  blowing  agent!  for  most 
conventional  flexible  foam  grades.  AB 
Technology  employs  formic  %cid  in- 
conjunction  with  water  as  the  blowing 
agent  for  producing  flexible 
polyurethane  foam.  The  process  is  based 
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on  using  the  reaction  of  fcvmic  add 
with  an  isocyanate  to  produce  caibon 
monoxide  in  addition  to  the  water/ 
isocyanate  reaction  normally  used  to 
generate  carbon  dioxide  gas  for  the 
expansion  of  foam.  OSHA  has  set  a 
permissible  exposure  level  (PEL)  for 
carbon  monoxide  of  35  ppm  of  a  time 
weighted  average  with  a  ceiling  not  to 
exceed  200  ppm. 

Carbon  dioxide  (CO2)  is  an  acceptable 
substitute  for  all  foam  end-uses.  One 
hundred  percent  CX32  blowing  is 
achieved  oy  further  increasing  the  water 
content  in  the  foam  formulation,  thereby 
eUminating  the  need  for  a  physical 
blowing  agent.  CX)}  blends  acceptable  as 
long  as  the  other  constituents  of  the 
blend  are  acceptable  under  SNAP. 

3.  Primary  Listing  Decisions 

a.  Acceptable  Substitutes 

(1)  Pdtyurethane,  Rigid  Laminated 
Boardstock.  (a)  HCFC-123 

HCFC-123  is  acceptable  as  an 
alternative  blowing  agent  to  CFC-1 1  in 
rigid  polyurethane  laminated 
boardstock  foam.  From  the  standpoint 
of  technical  feasibility,  HCFC-123 
represents  a  viable  alternative  to  CFC- 
1 1  as  a  potential  blowing  agent.  More 
specifically,  the  physical  properties, 
thermal  conductivity,  and  aging  of 
foams  blown  with  HCFC-123  are  similar 
to  those  blown  with  CFC-1 1.  As  a 
result.  HCFC-123,  which  has  an  ozone 
depleting  potential  significantly  lower 
than  that  of  CFC-1 1.  has  the  potential 
to  replace  CFC-1 1  in  many  appUcations. 
Nonetheless,  availability  of  HCFC-123 
is  limited  at  present,  and  furthermore 
industry  may  be  unable  to  meet  the 
relatively  low  interim  OEL  of  10  ppm 
set  by  the  manufacturer.  However, 
recent  worker  monitoring  studies 
indicate  that  an  interim  OEL  of  10  ppm 
can  be  achieved  through  the  use  of 
increased  ventilation,  good 
housekeeping  and  work  practices,  and 
dust  collection.  HCFC-123  is  subject  to 
the  phase-out  of  Class  n  compounds 
under  section  605  of  the  CAA. 

(b)  HCFC-141b 

HCFC-141b  is  acceptable  as  an 
alternative  to  CFC-1 1  in  rigid 
polyurethane  laminated  boardstock 
foam.  Although  its  ODP  of  0.11  is 
relatively  high,  HCFC-141b,  because  it 
can  serve  as  a  virtual  drop-in  substitute 
for  CFC-1 1,  offers  almost  immediate 
transition  out  of  CFCs  in  this  sector.  Not 
only  does  HCFC-141b  offer  a 
technically  feasible  alternative  to  CFC- 
11,  but  it  is  currently  available  or  will 
soon  be  available  in  sufficient  quantities 
to  meet  industrial  demand.  The  Agency 
has  proposed  restricting  the  use  of 


HCFG-141b  in  the  proposed  accelerated 
phase-out  of  HCFCs  in  light  of  its 
relatively  high  ODP  and  the  fact  that 
other  zero-ODP  substitutes  should  be 
available  by  the  phase-out  dates.  HCFC- 
141b  is  currently  subject  to  the  phase- 
out  of  Class  n  compounds  under  section 
605  of  the  CAA. 

(c)  HCFC-22 

HCFC-22  is  acceptable  as  a  substitute 
for  CFC-1 1  in  rigid  polyurethane 
laminated  boardstock  foam.  HCFC-22 
offers  an  alternative  with  significantly 
less  potential  to  deplete  ozone  than 
CFC-1 1.  Foams  blown  with  HCFC-22 
have  been  developed  that  have  thermal 
insulating  capabilities  equivalent  to 
foams  blown  with  CFC-1 1.  However, 
technical  problems  remain.  New 
laminate  materials  may  be  needed  to 
counteract  the  solvent  characteristics  of 
HCFC-22.  and  significant  process 
changes  would  be  necessary  to 
accommodate  the  low  boiling  point  of 
HCFC-22.  HCFC-22  is  subject  to  the 
phase-out  of  Class  II  compounds  imder 
section  605  of  the  CAA. 

(d)  HCFC-142b 

HCFC-142b  is  acceptable  as  a 
substitute  for  CFC-1 1  in  rigid 
polyurethane  laminated  boardstock 
foam.  HCFC-142b  offers  an  alternative 
with  significantly  lower  potential  to 
deplete  ozone  than  CFC-1 1. 
Nevertheless,  certain  technical  problems 
persist.  Namely,  plant  modifications  are 
required  to  allow  use  of  blowing  agents 
like  HCFC-142b  that  have  low  boiling 
points,  and  the  compound's  chemical 
and  physical  characteristics  may  lead  to 
rapid  aging  of  the  foam.  Finally,  the  use 
of  HCFC-142b  results  in  potentially 
significant  losses  in  thermal  insulating 
efficiency.  HCFC-142b  is  subject  to  the 
phase-out  of  Class  11  compounds  under 
section  605  of  the  CAA. 

(e)  HCFC-22/HCFC-141b 

The  HCFC-22/HCFC-142b  blend  is 
acceptable  as  a  substitute  for  CFC-1 1  in 
rigid  polyurethane  laminated 
boarastock  foam.  Because  both 
components  of  the  blend  are 
commercially  available  in  large  enough 
quantities  to  meet  industry  demand,  it 
offers  a  near-term  vehicle  for  replacing 
CFC-1 1  in  laminated  boardstock  foams. 
HCFC-22  has  an  occupational  exposure 
limit  of  250  ppm,  whereas  HCFC-141b 
has  an  OEL  of  1000  ppm.  Use  of  the 
blend,  because  of  its  HCFC-141b 
component,  will  be  restricted  under  the 
proposed  accelerated  phase-out  of 
HCFCs,  since  other  non-OOP  substitutes 
should  become  available.  The  HCFC- 
22/HCFC-141b  blend  is  presently 
subject  to  the  phase-out  of  Class  n 


compounds  under  section  605  of  the 
CAA. 

(f)  HCFC-22/HCFC-142b 

The  HCFC-22/HCFC-1 42b  blend  is 
acceptable  as  a  substitute  for  CFC-1 1  in 
rigia  polyurethane  laminated 
boarastock  foam.  The  blend  offers  an 
alternative  with  significantly  less 
potential  to  deplete  ozone  than  CFC-1 1. 
Nevertheless,  certain  technical  problems 
persist.  Namely,  plant  modifications  are 
required  to  allow  use  of  blowing  agents 
like  HCFC-22  and  HCFC-142b  that  have 
low  boiling  points,  and  the  blend's 
chemical  and  physical  characteristics 
may  lead  to  rapid  aging  of  the  foam. 
Finally,  use  of  the  blend  results  in 
potentially  significant  losses  in  thermal 
insulating  efficiency.  The  HCFC-22/ 
HCFC-142b  blend  is  subject  to  the 
phase-out  of  Class  II  compoimds  under 
section  605  of  the  CAA. 

(g)  HCFC-14lb/HCFC-123 

The  HCFC-141b/HCFC-123  blend  is 
acceptable  as  an  alternative  to  CFC-1 1 
in  rigid  polyurethane  laminated 
boardstock  foam.  As  noted  above, 
HCFC-14lb,  because  of  its  commercial 
availability  and  ability  to  serve  as  a 
virtual  drop-in  substitute  for  CFC-11, 
offers  an  immediate  opportiinity  to 
replace  CFC-11.  HCFC-123,  although  it 
has  the  technical  requirements 
necessary  to  replace  CFC-11,  suffers 
from  limited  availabiUty  and  concerns 
over  whether  the  interim  OEL  can  be 
met.  The  HCFC-14lb/HCFC-123  blend 
offers  an  opportunity  to  use  HCFC-123 
while  at  the  same  time  allaying  those 
concerns  to  some  degree.  Moreover, 
because  the  ODP  of  HCFC-123  is  lower 
than  that  of  HCFC-141b,  the  blend  has 
a  lower  ODP  than  HCFC-14lb  alone. 
Nevertheless,  the  blend,  because  of  the 
HCFC-141b  component,  is  subject  to  the 
proposed  accelerated  phase-out  of 
HCFCs.  The  HCFC-14lb/HCFC-123 
blend  is  also  currently  subject  to  the 
phase-out  of  Class  n  compounds  under 
section  605  of  the  CAA. 

(h)  HFC-134a 

HFC-134a  is  acceptable  as  a 
substitute  for  CFC-11  in  rigid 
polyurethane  laminated  boardstock 
foam.  HFC-134a  offers  the  potential  for 
a  non-ozone-depleting  alternative  to 
CFC-11  blowing  agents  in  rigid 
polyurethane  laminated  boardstock 
foams.  The  use  of  HFC-134a  as  a 
blowing  agent  in  rigid  polyurethane 
laminated  boardstock  foams  is  currently 
not  commercially  feasible.  Plant 
modifications  may  be  necessary  to 
accommodate  the  use  of  HFC-134a 
because  its  boiUng  point  is  lower  than 
that  of  CFC-11.  In  addition,  there  are 
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concerns  over  commercial  availability, 
the  cost  of  HFC-134a  is  likely  to  be 
high,  and  the  use  of  HFC-134a  may 
cause  significant  increases  in  thermal 
conductivity,  with  a  concomitant  loss  in 
the  insulating  capacity  of  foams  blown 
with  HFC-134a. 

(i)  HFC-152a 

HFC~152a  is  acceptable  as  a 
substitute  for  CFC-ll  in  rigid 
polyurethane  laminated  boardstock 
foam.  HFC-152a  offers  the  potential  for 
a  non-ozone-depleting  alternative  to 
CFC-ll  blowing  agents  in  rigid 
polyurethane  laminated  boaKistock.  The 
use  of  HFC-152a  as  a  blowing  agent  in 
rigid  polyurethane  laminated 
bcNBrdstock  foam  is  currently  not 
commercially  feasible,  and  there  are 
concerns  over  the  potential  for 
significant  increases  in  thermal 
conductivity.  Process  changes  may  be 
necessary  to  accommodate  the  use  of 
HFC-152a,  and  plant  modifications  may 
be  necessary  to  manage  its  flammability. 
Also,  foams  blown  with  HFC-152a  will  . 
,  need  to  conform  with  building  code 
I  requirements  that  relate  to  flammable 
'  materials. 

(j)  Hydrocarbons 

Hydrocarbons  are  acceptable  as 
substitutes  for  CFC~11  in  rigid 
polyurethane  laminated  boardstock 
foam.  Of  the  hydrocarbons,  pentane  has 
the  greatest  potential  as  a  replacement 
for  CFC-ll  in  this  sector  of  the  foam 
industry.  However,  the  use  of  pentane 
as  a  blowing  agent  in  rigid  polyurethane 
laminated  boardstock  foam  is  currently 
not  commercially  feasible.  Moreover, 
extensive  plant  modifications  may  be 
necessary  to  accommodate  the  use  of 
pentane  and  other  hydrocarbons.  In 
addition,  these  materials  pose 
llammability  concerns.  Further,  there  is 
a  potential  for  significant  increases  in 
thermal  conductivity  that  could  reduce 
insulating  capacity;  studies  suggest  that 
pentane  could  increase  thermal 
conductivity  by  15  to  20  per  cent  over 
CFC-ll,  for  example.  Foams  blown 
Vfith  hydrocarbons  will  need  to  conform 
Vrith  building  code  requirements  that 
relate  to  flammable  materials.  Finally, 
pentane  and  other  hydrocarbons  are 
VOCs  and  must  be  controlled  as  such 
under  Title  I  of  the  CAA. 

pc)  2-GhIoropropane 

2-Chloropropane  is  acceptable  as  a 
substitute  for  CFC~11  in  rigid 
polyurethane  laminated  boardstock 
foam.  At  present,  because  2- 
chloropropane  is  a  proprietary 
technology,  its  commercial  availability 
may  be  limited.  Moreover,  2- 
cbloropropane  is  flammable  and  its  use 


may  require  extensive  modification  of 
existing  equipment 

(1)  Carbon  Dioxide 

Carbon  dioxide  is  acceptable  as  a 
substitute  for  CFC-1 1  in  rigid 
polyurethane  laminated  boardstock 
foam. 

(2)  Polyurethane,  Rigid  Appliance  Foam 

(a)  HCFC-123 

HCFC-123,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock,  is  acceptable  as  an 
alternative  to  CFC-J  l  in  rig^d 
polyurethane  appliance  foam. 

(b)  HCFC-141b 

HCFC-141b,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock.  is  acceptable  as  an 
alternative  to  CFC-1  J  in  rigid 
polyurethane  appliance  foam. 

(c)  HCFC-22 

HCFC-22,  for  reasons  described  and 
with  the  caveats  outlined  in  the  section 
on  rigid  polyurethane  laminated 
boardstock,  is  acceptable  as  a  substitute 
for  CFC-1 1  in  rigid  polyurethane 
appliance  foam. 

(d)  HCFC-142b 

HCFC-142b  is  acceptable  as  a 
substitute  for  CFC-ll  in  rigid 
polyurethane  appliance  foam.  HCFC- 
142b  ofl'ers  an  alternative  with 
significantly  less  potential  to  deplete 
ozone  than  CFC-ll.  Nevertheless, 
certain  technical  problems  persist. 
Namely,  plant  modifications  are 
required  to  allow  the  use  of  blowing 
agents  like  HCFC-142b  that  have  low 
boiling  points.  HCFC-142b  is  subject  to 
the  phase-out  of  Class  II  compounds 
under  section  605  of  the  CAA. 

(e)  HCFC-22/HCFC-142b 

The  HCFC-22/HCFC-142b  blend  is 
acceptable  as  a  substitute  for  CFC-1 1  in 
rigid  polyurethane  appliance  foam.  The 
blend  offers  an  alternative  with 
significantly  less  potential  to  deplete 
ozone  than  CFC-ll.  Foams  blown  with 
the  blend  have  been  developed  that 
have  thermal  insulating  capabilities 
equivalent  to  foams  blown  with  CFC- 
ll.  However,  technical  problems 
remain.  New  plastic  materials  may  be 
needed  for  appliances  to  counteract  the 
solvent  characteristics  of  HCFC-22,  and 
significant  process  changes  would  be 
necessary  to  accommodate  the  low 
boiling  point  of  the  HCFC-22/HCFC- 
142b  blend.  The  blend  is  subject  to  the 
phase-out  of  Class  n  compounds  under 
section  605  of  the  CAA. 


(f)  HCFC-22/HCFC-14lb 

The  HCFC-22/HCFC-141b  blend  is 
acceptable  as  a  substitute  for  CFC-ll  in 
rigid  polyurethane  appliance  foam. 
Because  both  components  of  the  blend 
are  commercially  available  in  large 
enough  quantities  to  meet  industry 
demand,  it  offers  a  near-term  vehicle  for 
replacing  CFC-ll  in  rigid  appliance 
foams.  Use  of  the  blen<l  because  of  its 
HCFC-14lb  OMnponent,  will  be 
restricted  under  tne  proposed 
accelerated  phase-out  of  HCFCs,  since 
other  non-ODF  substitutes  should 
become  available.  The  problem  of  toxic 
decomposition  byproducts,  although 
present,  is  controllable.  However,  new 
'  plastic  materials  may  be  needed  for 
appliances  to  counteract  the  solvent 
characteristics  of  HCFC-22.  and  some 
process  changes  may  be  necessary  to 
accommodate  the  low  boiling  point  of 
HCFC-22.  The  HCFC-22/HCFC-141b 
blend  is  presently  subject  to  the  phase- 
out  of  Class  II  compounds  under  section 
605  of  the  CAA. 

(g)  HCFC-123/HCFC-14lb 

The  HCFC-123/HCFC-141b  blend,  for 
the  reasons  described  and  with  the 
caveats  outlined  in  the  section  on  rigid 
polyurethane  laminated  boardstock,  is 
acceptable  as  an  alternative  to  CFC-ll 
in  rigid  polyurethane  appliance  foam. 

(h)  HFC-134a 

HFC-134a,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock,  is  acceptable  as  an 
alternative  to  CFC-ll  in  rigid 
polyurethane  appliance  foam. 

(i)  HFC-152a 

HFC-152a,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock,  is  acceptable  as  an 
alternative  to  CFC-ll  in  rigid 
polyurethane  appliance  foam. 

(j)  Hydrocarbons 

Hydrocarbons  are  acceptable  as 
substitutes  for  CFC-ll  in  rigid 
polyurethane  appliance  foam. 
Hydrocarbons  offer  the  potential  of  a 
non-ozone-depleting  alternative  to  the 
use  of  CFC-ll  blowing  agents  in  rigid 
polyurethane  appliance  foam.  However, 
the  use  of  hydrocarbon  blowing  agents 
in  rigid  polyurethane  appliance  foams  is 
currently  not  commercially  feasible. 
Moreover,  extensive  plant  modifications 
may  be  necessary  to  accommodate  the 
flammability  of  hydrocarbons.  In 
addition,  the  potential  for  significant 
increases  in  thermal  conductivity  may 
reduce  insulating  capacity.  Foams 
blown  with  hydrocarbons  must  conform 
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with  building  code  requiiements  diat 
relate  to  flamniable  materials. 
Hydrocarbons  are  VOCs  and  will  be 
subject  to  control  as  such  under  Title  I 
oftheCAA. 

(k)  Carbon  Dioxide 

Carbon  dioxide  is  acceptable  as  a 
substitute  for  CFC-11  in  rigid 
polyurethane  appliance  foam. 

(3)  Rigid  Polyurethane  Commercial 
Refrigeration  Foam,  Spray  Foam,  and 
Sandwich  Panels  (a)  HCFC-123 

HCFC-123,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock,  is  acceptable  as  an 
alternative  to  CFC-1 1  and  CFC-12  in 
rigid  polyurethane  commercial 
refrigeration  foam,  spray  foam,  and 
sandwich  panels. 

(b)  HCFC-141b 

HCFO-141b.  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock,  is  acceptable  as  an 
alternative  to  CFC-11  and  CFC-12  in 
rigid  polyurethane  commercial 
refrigeration  foam,  spray  foam,  and 
sandwich  panels. 

(c)  HCFC-22 

HCFC-22  is  acceptable  as  a  substitute 
for  CFC-1 1  and  CFC-12  in  rigid 
polyurethane  commercial  refrigeration 
foam,  spray  foam,  and  sandwich  panels. 
HCFC-22  offers  an  alternative  with 
signiHcantly  less  potential  to  deplete 
ozone  than  either  CFC-11  or  CFC-12. 
However,  significant  process  changes 
would  be  necessary  to  accommodate  the 
low  boiling  point  of  HCFG-22.  HCFC- 
22  is  subject  to  the  phase-out  of  Class  II 
compounds  imder  section  605  of  the 
CAA. 

(d)  HCFC-142b 

HCFC-142b,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstockl  is  acceptable  as  an 
alternative  to  CFC-11  and  CFC-12  in 
rigid  polyurethane  commercial 
refrigeration  foam,  spray  foam,  and 
sandwich  panels. 

(e)  HCFC-22/HCFC-142b 

The  HCFC-22/HCFC'l  42b  blend,  for 
the  reasons  described  and  with  the 
caveats  outlined  in  the  section  on  rigid 
polyurethane  laminated  boardstock,  is 
acceptable  as  an  alternative  to  CFC-1 1 
and  CFC-12  in  rigid  polyurethane 
commercial  refrigeration  foam,  spray 
foam,  and  sandwich  panels. 


(f)  HFC-134a 

HFC-134a,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock.  is  acceptable  as  an 
alternative  to  CFC-1 1  and  CFC-12  in 
rigid  polyurethane  commercial 
refrigeration  foam,  spray  foam,  and 
sandwich  panels. 

(g)  HFC-152a 

HFC-152a,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock.  is  acceptable  as  an 
alternative  to  CFC-1 1  and  CFC-12  in 
rigid  polyurethane  commercial 
refrigeration  foam,  spray  foam,  and 
sandwich  panels. 

(h)  Hydrocarbons 

Hydrocarbons,  for  the  reasons 
described  and  with  the  caveats  outlined 
in  the  section  on  rigid  polyurethane 
laminated  boardstock,  are  acceptable 
alternative  blowing  agents  for  CFC-1 1 
and  CFC-12  in  rigid  polyurethane 
commercial  refrigeration  foam,  spray 
foam,  and  sandwich  panels. 

(i)  Carbon  Dioxide 

Carbon  dioxide  is  an  acceptable 
alternative  blowing  agent  for  CFC-1 1  in 
rigid  polyurethane  commercial 
refrigeration  foam,  spray  foam,  and 
sandwich  panels. 

(4)  Polyurethane  Slabstock  and  Other 
Foams  (a)  HCFC-123 

HCFC-123  is  acceptable  as  an 
alternative  to  CFC-1 1  in  rigid 
polyurethane  slab^ock  and  other 
foams.  From  the  standpoint  of  technical 
feasibility,  HCFC-123  represents  a 
viable  alternative  to  CFC-11  as  a 
potential  blowing  agent.  More 
specifically,  the  physical  properties, 
thermal  conductivity,  and  aging  of 
foams  blown  with  HCFC-123  are  similar 
to  those  blown  with  CFC-11.  As  a 
result,  HCFC-123,  which  has  an  ozone 
depleting  potential  significantly  lower 
than  that  of  CFC-11,  has  the  potential 
to  replace  CFC-11  in  many  applications. 
Nonetheless,  commercial  availability  of 
HCFC-123  is  limited  at  present,  and  it 
is  unclear  that  industry  can  meet  the 
relatively  low  interim  OEL  of  10  ppm 
set  by  the  manufacturer.  Nevertheless, 
recent  worker  monitoring  studies 
indicate  that  an  interim  OEL  of  10  ppm 
can  be  adxieved  throu^  the  use  of 
increased  ventilation,  good 
housekeeping  and  work  practices,  and 
dust  collection.  Certain  slabstock  and 
other  foams  manufactured  with  HCFC- 
123  may  be  subject  to  the  January  1, 
1994  ban  on  Class  II  substance  use  in 
noninsulating  foams.  HCFC-123  is 


subject  to  the  phase-out  of  Class  0 
compounds  tmder  section  60S  of  the 
CAA. 

(b)  HCFC-141b 

HCFC-141b  is  acceptable  as  an 
alternative  to  CFC-1 1  in  rigid 
polyurethane  slabstock  and  other 
foams,  provided  that  these  foams  are 
used  for  insulating  or  flotation 
purposes.  Althou^  its  ODP  of  0.11  is 
relatively  high.  HCFC-141b,  because  it 
can  serve  as  a  virtual  drop-in  substitute 
for  CFC-11,  offers  almost  immediate 
transition  out  of  CFCs  in  I'us  sector.  Not 
only  does  HCFC-141b  offer  a 
technically  feasible  alternative  to  CFC- 
11,  it  is  currently  available  in  sufficient 
quantities  to  meet  the  demands  of 
industry.  The  Agency  will  be  proposing 
to  restrict  the  use  of  HCFC-141b  in  the 
accelerated  phase-out  of  HCFCs  because 
other  non-OOP  substitutes  should 
become  available.  The  problem  of  toxic 
decomposition  byproducts,  although 
present,  is  controllable.  With  the 
exception  of  flotation  foams,  EPA 
believes  that  HCFC-141b  is  not 
acceptable  for  use  in  noninsulating 
applications,  such  as  rigid  polyurethane 
packaging  or  floral  foams.  The  Agency 
has  decided  to  allow  the  use  of  HCFC- 
141b  in  rigid  polyurethane  flotation 
foams  until  January  1, 1994,  the 
effiective  date  of  the  section  610  ban  on 
Class  n  noninsulating  foams 
manufactured  with  HCFCs  becomes 
effective.  HCFC-141b  is  also  subject  to 
the  phase-out  of  Class  n  compounds 
imder  section  605  of  the  CAA. 

(c)  HCFG-22 

HCFC-22  is  acceptable  as  a  substitute 
for  CFC-1 1  in  rigid  polyurethane 
slabstock  and  other  foams.  HCFC-22 
offers  an  alternative  with  significantly 
less  potential  to  deplete  ozone  than 
either  CFC-11  or  CFC-12.  However, 
significant  process  changes  may  be 
necessary  to  accommodate  the  low 
boiling  point  of  HCFC-22.  Certain 
slabstock  and  other  foams  manufactured 
with  HCFC-22  may  be  subject  to  the 
January  1, 1994  ban  on  Class  n 
substance  use  in  noninsulating  foams. 
HCFC-22  is  subject  to  the  phaie-out  of 
Class  n  compoimds  under  section  605  of 
the  CAA. 

(d)  Hydrocarbons 

Hydrocarbons,  for  the  reasons 
described  and  with  the  caveats  outlined 
in  the  section  on  rigid  polyurethane 
laminated  boardstock,  are  acceptable 
alternative  blowing  agents  for  CFC-1 1 
and  CFC-12  in  rigid  polyurethane 
slabstock  and  other  foams. 
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(e)  Carbon  Dioxide 

Carbon  dioxide  is  an  acceptable 
alternative  blowing  agent  for  CFC-1 1 
and  CFC-1 2  in  rigid  polyurethane 
slabstock  and  other  foams. 

(5)  Extruded  Polystyrene  Insulation 
Board,  (a)  HCFC-22 

HCFC-22  is  an  acceptable  alternative 
blowing  agent  for  CFC-12  in  extruded 
polystyrene  boardstock  foam.  HCFC-22 
offers  an  alternative  with  significantly 
less  potential  to  deplete  ozone  than 
CFC-12.  HCFC-22.  however,  has  a 
relatively  high  permeation  rate  out  of 
polystyrene  thus  affecting  insulation 
performance.  HCFC-22  is  subject  to  the 
phase-out  of  Class  II  compounds  under 
section  605  of  the  CAA. 

(b)  HCFC-142b 

HCFC-142b  is  an  acceptable 
ahemative  blowing  agent  for  CFC-12  in 
extruded  polystyrene  boardstock  foam. 
HCFC-142b  offers  an  alternative  with 
significantly  less  potential  to  deplete 
ozone  than  either  CFC-11  or  CFC-12. 
HCFC-142b  is  subject  to  the  phaseout  of 
Class  n  compounds  under  section  605  of 
the  CAA. 

(c)  HCFC-22/HCFC-142b 

The  HCFC-22/HCFC-142b  blend  is 
acceptable  as  a  substitute  for  CFC-12  in 
extruded  polystyrene  boardstock  foam. 
The  blend  offers  an  ahemative  with 
significantly  less  potential  to  deplete 
ozone  than  CFC-12.  The  blend  is 
subject  to  the  phase-out  of  Class  II 
compounds  under  section  605  of  the 
CAA. 

,(d)  HFC-134a 

I !    HFC-134a  is  acceptable  as  a 
substitute  for  CFC-12  in  extruded 
polystyrene  insulation  board  foam. 
HFC-134a  offers  the  potential  for  a  non- 
ozone-depleting  alternative  to  CFC-12 
blowing  agents  in  extruded  polystyrene 
insulation  board.  HFG-134a,  because  of 
its  low  flammabihty  and  encoiuBging 
performance  in  toxicological  testing, 
exhibits  definite  advantages  from  the 
standpoints  of  environmental  risk  and 
worker  and  consumer  safety.  However, 
HFC-134a  has  relatively  high  thermal 
conductivity  and  cost.  In  addition,  the 
compound  has  poor  solubiUty  in 
polystyrene  polymer,  which  could  limit 
its  usefulness  as  an  alternative  blowing 
agent  from  a  technical  standpoint. 

(e)  HFC-152a 

HFC-152a  is  acceptable  as  a 
substitute  for  CFC-12  in  extruded 
polystyrene  insulation  board  foam. 
HFC-152a  offers  the  potential  for  a  non- 
ozone-depleting  alternative  to  CFC-12 
blowing  agents  in  extruded  polystyrene 


boardstock.  However,  the  high 
flammabihty  of  HFC-lS2a  when 
combined  with  its  properties  of  high 
thermal  conductivity,  low  solubility  in 
polystyrene'polymer,  and  high 
permeabihty  through  polystyrene  Umit 
the  extent  to  which  HFC-152a  is  likely 
to  replace  CFC-12.  Plant  modifications 
may  be  needed  to  accommodate  the 
flammabihty  of  HFC-152a,  and  foams 
blown  with  HFC-152a  will  need  to 
conform  %vith  building  code 
requirements  that  relate  to  flammable 
materials. 

(f)  Hydrocarbons 

Hydrocarbons  are  acceptable  as 
substitutes  for  CFC-12  in  polystyrene 
insulation  board  foam.  Of  the 
hydrocarbons,  pentane,  isopentane, 
butane,  and  isobutane  have  been 
demonstrated  as  feasible  blowing  agents 
in  polystyrene.  In  fact,  hydrocarbons 
have  been  used  for  years  in  the 
manufacture  of  extruded  polystyrene 
sheet  products.  However,  hydrocarbons 
have  several  disadvantages  as  blowing 
agents  in  extruded  polystyrene 
boardstock.  Replacement  of  CFC-12 
blowing  agents  with  hydrocarbons  is 
likely  to  reduce  significantly  the 
insulating  efficiency  of  extruded 
polystyrene  boards.  Moreover, 
hydrocarbon-blown  foams  cannot 
presently  attain  the  thickness  that  CFC- 
blown  foams  do.  ControlUng  the 
flammabihty  of  hydrocarbons  entails 
significant  investment  in  plant 
conversion  to  accommodate  them  as 
alternatives  to  CFC-12.  Also,  foams 
blown  with  hydrocarbons  will  need  to 
conform  with  building  code 
requirements  that  relate  to  flammable 
materials.  Finally,  hydrocarbons  are 
VOCs  and  must  be  controlled  as  such 
under  Title  I  of  the  CAA. 

(g)  HCFC-22/Hydrocarbons 

Blends  of  HCFC-22/hydrocarbons.  for 
the  reasons  described  and  with  the 
caveats  outlined  above  for  HCFC-22 
and  hydrocarbons,  are  proposed  as 
acceptable  substitutes  for  CFC-12  in 
extruded  polystyrene  boardstock  foam. 

(h)  Carbon  Dioxide 

Carbon  dioxide  is  an  acceptable 
alternative  blowing  agent  for  CFC-12  in 
extruded  polystyrene  boardstock  foam. 

(6)  Phenohc  Insulation  Board,  (a) 
HCFG-141b 

HCFC-141b,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock,  is  acceptable  as  an 
ahemative  to  CFC-11  and  CFC-1 13  in 
phenolic  insulation  board. 


(b)  HCFC-142b 

HCFC-142b,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock,  is  acceptable  as  an 
alternative  to  CFC-1 1  and  CFC-1 13  in 
phenolic  insulation  board. 

(c)  HCFC-22 

HCFC-22,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane 
commercial  refrigeration  foams,  spray 
foams,  and  sandwich  panels,  is 
acceptable  as  an  alternative  to  CFC-1 1 
and  CFC-1 13  in  phenolic  insulation 
board. 

(d)  HCFC-22/HCFC-142b 

The  blend  HCFC-22/HCFC-142b,  for 
reasons  described  above  and  with  the 
caveats  outlined  above  for  HCFC-22 
and  HCFC-142b,  is  acceptable  as  an 
alternative  to  CFC-1 1  and  CFC-1 13  in 
phenolic  insulation  board. 

(e)  Hydrocarbons 

Hydrocarbons,  for  the  reasons 
described  and  with  the  caveats  outlined 
in  the  section  on  rigid  polyurethane 
laminated  boardstock,  are  acceptable 
ahernatives  to  CFC-1 1  and  CFC-1 13  in 
phenolic  insulation  board. 

(f)  HCFC-22/Hydrocarbon8 

HCFC-22/Hydrocarbon  blends  are 
acceptable  a  substitute  for  CFC-1 1  and 
CFC-1 13  in  phenolic  insulation  board. 
HCFC-22/hydrocarbon  blends  offer  an 
alternative  with  significantly  less 
potential  to  deplete  ozone  than  either 
CFC-11  or  CFC-1 13.  However, 
extensive  plant  modifications  may  be 
necessary  to  accommodate  use  of  these 
blends.  In  addition,  there  are  concerns 
about  the  potential  for  significant 
increases  in  thermal  conductivity         • 
resulting  from  the  replacement  of  CFC- 
11  and  CFG-113  with  a  blend.  Also, 
foams  blown  with  hydrocarbons  will 
need  to  conform  with  building  code 
requirements  that  relate  to  flammable 
materials.  Hydrocarbons  are  VOCs  and 
must  be  controlled  as  such  under  Title 
I  of  the  CAA.  and  HCFC-22  is  subject 
to  the  phase-out  of  Class  II  compounds 
under  section  605  of  the  CAA. 

(g)  2-Chloropropane 

2-Chloropropane  is  acceptable  as  a 
substitute  for  CFC-1 1  and  CFC-12  in 
phenolic  insulation  board.  At  present, 
because  2-chloropropane  is  a 
proprietary  technology,  its  commercial 
availability  may  be  hmited.  Moreover, 
2-chloropropane  is  flammable  and  its 
use  may  require  extensive  modification 
of  existing  equipment. 
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(h)  Caibon  Dioxide 

Carbon  dioxide  is  an  acceptable 
ahemative  blowing  agent  for  CFC-1 1 
and  CFC-1 2  in  phenolic  insulation 
board. 

(7)  Flexible  Polyurathane  Foam,  (a) 
Methylene  Chloride 

Methylene  chloride  is  acceptable  as  a 
blowing  agent  in  flexible  polyurethane 
foams,  provided  that  it  is  used  in 
accordance  with  relevant  OSHA 
standards  and  that  its  use  meets  future 
ambient  air  controls  for  hazardous 
pollutants  under  Title  UI  of  the  CAA. 
Methylene  chloride  is  already  used  as 
an  auxiliary  blowing  agent  in  the 
manufacture  of  most  flexible 
polyurethane  slabstock  foams  and  has 
proven  adequate  in  yielding  foams  of 
many  densities  and  degrees  of  softness. 
Replacement  of  CFC-11  or  methyl 
chloroform  blowing  agents  with 
methylene  chloride  can  reduce  the 
potential  for  stratospheric  ozone 
depletion  resulting  from  the  production 
of  flexible  polyurethane  foams. 

Nevertheless,  there  is  widespread 
concern  over  the  potential  health  and 
safety  hazards  that  methylene  chloride 
poses,  hi  fact,  du«  to  these  concerns, 
some  local  and  ^<^poaai  restriaions 
apply  to  the  u»«  i><  methylene  cJiloride. 
To  assess  these  ry^ks  in  the  appUcation 
under  discussion  EPA  used  data 
collected  by  the  Occupational  Safety 
and  Health  Administration  (OSHA)  for 
the  proposed  revision  of  the  permissible 
exposure  level  (PEL)  for  methylene 
chloride.  The  Agency's  estimate  for  total 
population  risi,  tor  methylene  chloride 
was  based  on  average  plant  emissions 
derived  from  OSha's  values,  and  while 
not  negligible,  was  within  the  range  of 
existing  Agency  Decisions  on  acceptable 
risk.  The  Agency  solicits  comment  on 
risks  associated  %viih  the  use  of 
methylene  chlonde  in  open-cell  foam 
blowing.  For  further  detail,  refer  to  the 
background  document  entitled  "Risk 
Screea  on  Use  of  Substitutes  for  Class  I 
Ozone-Depleting  Substances:  Foams". 

In  hght  of  toxiaty  concerns,  the 
Agency  has  decided  to  allow  the  use  of 
methylene  chlonde  subject  to  existing 
or  future  restrictions.  Methylene 
chloride  use  must  meet  all  future 
ambient  air  controls  for  hazardous  air 
pollutants  imder  Title  IE  of  the  CAA.  In 
addition,  use  of  the  compound  must 
conform  to  all  relevant  workplace  safety 
standards:  OSHA  has  proposed 
permissible  exposure  levels  (PELs]  for 
methylene  chloride  of  25  ppm  on  a 
time-weighted  average  (TWA). 

(b)  Acetone 

Acetone  is  acceptable  as  a  blowing 
agent  for  flexible  polyurethane  foams. 


provided  that  it  is  controlled  as  a  VCXI^ 
under  Title  I  of  the  CAA.  In  those  areas 
where  methylene  chloride  use  is 
deemed  unacceptable,  acetone  may 
provide  another  non-ODP  alternative  to 
CFC-11  and  methyl  chloroform.  All 
grades  of  flexible  polyiirethane  foam 
produced  nvith  CFCs  can  be  produced 
using  acetone  as  an  auxiliary  blowing 
agent.  Acetone  does  not  have  an  ozone 
depletion  potential,  its  global  warming 
potential  is  negligible.  Nevertheless, 
acetone  is  highly  flammable  and  its  use 
requires  special  precautions  to  ensure 
adequate  ventilation.  In  addition,  the 
compoimd  may  be  sub)ect  to  controls  as 
a  VOC  under  Title  I  of  the  CAA. 

(c)  HCPC-123 

HCFC-123,  for  the  reasons  described 
and  with  the  caveats  outlined  in  the 
section  on  rigid  polyurethane  laminated 
boardstock  is  acceptable  as  a  blowing 
agent  in  flexible  polyurethane  foams. 

(d)  HFG-134a 

HFC-134a  is  acceptable  as  a 
substitute  for  CFC-1 1  in  flexible 
polyurethane  foam.  HPC-134a  offers  the 
potential  for  a  non-ozone-depleting 
alternative  to  CFC-11  blowing  agents  in 
flexible  polyurethane  foam.  The  use  of 
HFC-I34a  as  a  blowing  agent  in  flexible 
polyurethane  foams  is  ctirrently  not 
commercially  feasible.  Plant 
niudiiications  may  be  necessary  to 
accommodate  the  use  of  HFC-134a 
because  its  boiling  point  is  lower  than 
that  of  CFC-11 .  In  addition,  the  cost  of 
HFC-134a  is  high  compared  to  CFC-11. 

(e)  HFC-152a 

HFC-152a  is  acceptable  as  a 
substitute  for  CFC-1 1  in  flexible 
polyurethane  foam.  HFC-152a  offers  the 
potential  for  a  non-ozone-depleting 
alternative  to  CFC-11  blowing  agents  in 
flexible  polyurethane  foam.  Process 
changes  may  be  necessary  to 
accommodate  the  use  of  HFC-I52a,  and 
plant  modifications  may  be  necessary  to 
manage  its  flammahility. 

(f)  AB  Technology 

AB  Technology  is  acceptable  as  an 
alternative  process  in  flexible 
polyurethane  foams,  provided  that  it  is 
used  in  accordance  with  relevant  OSHA 
standards.  The  AB  Technology 
generates  carbon  monoxide  as  the 
chemical  blowing  agent.  Actions  to 
insure  the  safety  of  workers  from 
exposure  to  elevated  levels  of  carbon 
monoxide  should  be  taken,  particularly 
at  the  latter  phases  of  production  where 
ventilation  is  generally  not  as  efficient 
as  on  the  foam  line.  OSHA  has  set  a 
permissible  exposure  level  (PEL)  for 
carbon  monoxide  of  35  ppm  on  a  time- 


weighted  average  (TWA)  with  a  ceiling 
of  200  ppm. 

(g)  Carbon  Dioxide 

Carbon  dioxide  is  an  acceptable 
alternative  process  in  flexible 
polyurethane  foams. 

(B)  Polyurethane  Integral  Skin  Poems. 
(a)  HCFC-123 

HCFC-123  is  acceptable  as  an 
ahemative  to  CFC-1 1  in  integral  skin 
foams.  From  the  standpoint  of  technical 
feasibility,  HCFC-123  represents  a 
viable  alternative  to  CPC-11  as  a 
potential  blowing  agent  in  integral  skin 
foams.  More  spedfically,  the  physical 
properties  and  aging  of  foams  blown 
with  HCFC-123  are  similar  to  those 
blown  with  CFC-11.  As  a  result,  HCFC- 
123,  which  has  an  ozone  depleting 
potential  signiBcantiy  lower  than  that  of 
CFC-11,  has  the  potential  to  replace 
CFC-11  in  many  integral  skin 
applications.  Nonetheless,  cojnmerdal 
availability  of  HCFC-123  is  limited  at 
present,  and  it  is  not  clear  that  industry 
can  meet  the  relatively  low  interim  OEL 
of  10  ppm  set  by  the  manufacturer. 
Neveitheless,  recant  worker  monitoring 
studies  indicate  that  an  interim  OEL  of 

10  ppm  can  be  achieved  through  the  use 
of  increased  ventilation,  good 
housekeeping  and  work  practices,  and 
dust  collection.  The  use  of  HCFC-123  is 
subject  to  the  provisions  of  section  610 
of  the  CAA,  which  bans  the  use  of  Class 

11  substances  in  noninsulating  foams 
after  January  1, 1994.  The  ban  does  not 
apply  to  certain  integral  skin  foams  used 
to  provide  for  motor  vehicle  safety. 
HCFC-123  is  subject  to  the  phase-out  of 
Class  n  compounds  under  section  605  of 
the  CAA. 

(b)HCFC-141b 

HCFC-141b  is  acceptable  as  an 
alternative  to  CFC-1 1  in  integral  skin 
foams  used  for  automotive  safety, 
a/t/ioug/i  its  use  will  be  subject  to  the 
proposed  accelerated  phase-out  of 
HCFCs.  Although  its  GDP  of  0.11  is 
relatively  high,  beceuse  it  can  serve  as 
a  virtual  drop-in  substitute  for  CFC-11. 
HCFC-14lb  offiers  almost  immediate 
transition  out  of  CFC-11  in  integral  skin 
foams.  Not  only  does  HCFC-141b  offer 
a  technically  feasible  alternative  to 
CFC-11,  but  it  is  currently  available  in 
sufficient  quantities  to  meet  the 
demands  of  industry.  The  Agency  has 
chosen  to  restrict  the  use  of  HCFC-141b 
in  light  of  the  fact  that  other  non-ODP 
substitutes  should  become  available. 
Section  610  of  the  CAA.  which  bans  the 
use  of  Class  II  substances  in 
noninsulating  foams  after  January  1, 
1994,  excludes  certain  automotive  safety 
foams  from  the  ban.  The  allowable  use 
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of  HCFC-141b  shall  be  limited  to  those 
integral  skin  foams  excluded  from  the 
ban  under  section  610.  HCFC-141b  is 
currently  subject  to  the  phase-out  of 
Class  n  compounds  under  sectioD  605  of 
theCAA. 


(c)  HCFC-22 

HCFC-22  is  acceptable  as  a  substitute 
for  CFC-1 1  in  integral  skin  foam, 
although  its  use  will  be  subject  to  the 
proposed  accelerated  phase-out  of 
HCFCs.  HCFC-22  offers  an  altemaUve 
with  significantly  less  potential  to 
deplete  ozone  than  CFC-1 1.  However, 
process  changes  may  be  necessary  to 
accommodate  the  low  boiling  point  of 
HCFC-22.  TTie  use  of  HCFC-22  in 
integral  skin  foams  shall  be  subject  to 
section  610  of  the  C^A,  which  bans  the 
use  of  Class  n  substances  in 
noninsulating  foams  after  January  1, 
1994.  The  ban  does  not  apply  to  certain 
foams  used  to  provide  for  motor  vehicle 
safety.  HCPC-22  is  also  subject  to  the 
phaseout  of  Class  U  compounds  under 
section  605  of  the  CAA. 

(d)  HCFC-22/HCFC-141b 

HCFC-22/HCFC-141b  blend,  for 
reasons  described  and  with  the  caveats 
outlined  above  for  HCFC-22  and  HCFC- 
141b,  is  an  acceptable  substitute  for 
CFC-1 1  in  inteffxU  skin  foam  used  for 
automotive  safety. 

(e)  HFC-134a 

HFC-134a  is  acceptable  as  a 
substitute  for  CFC-1 1  in  polyurethane 
integral  skin  foam.  HFC-134a  offers  the 
potential  for  a  non-ozone-depleting 
alternative  to  CFC-1 1  blowing  agents  in 
polyurethane  integral  skin  foam.  The 
use  of  HFC-134a  as  a  blowing  agent  in 
flexible  polyurethane  foams  is  currently 
not  commercially  feasible.  Plant 
modifications  may  be  necessary  to 
accommodate  the  use  of  HFC-134a 
because  its  boiling  point  is  lower  than 
that  of  CFC-11.  In  addition,  the  cost  of 
HFC-134a  is  high  compared  to  CFC-11. 

(f)  HFC-152a 

HFC-152a  is  acceptable  as  a 
substitute  for  CFC-1 1  in  polyurethane 
integral  skin  foam.  HFC-152a  offers  the 
{>otantial  for  a  non-ozone-depleting 
alternative  to  CFC-11  blowing  agents  in 
polyurethane  integral  skin.  Process 
changes  may  be  necessary  to 
accommodate  the  use  of  HFC-152a,  and 
plant  modifications  may  be  necessary  to 
manege  its  flammability.  Also,  foams 
blown  with  HFC-152a  will  need  to 
conform  with  any  requirements  that 
relate  to  flammable  materials. 


(g}  Hydrocarbons 

Hydrocarbons  are  acceptable  as 
substitutes  for  CFC-1 1  in  integral  skin 
foams.  Hydrocarbons  offer  the 
possiblhty  of  a  non-ODP  replacement 
for  CFC-11  in  integral  skin  foams. 
However,  the  use  of  hydrocarbon 
blo%ving  agents  in  integral  skin  foams  is 
not  commercially  feasible  at  present. 
Moreover,  extensive  process 
modifications  would  be  necessary  to 
accommodate  the  flammability  of 
hydrocarbons  and  to  make  the  necessary 
technical  and  process  modifications. 
Also,  foams  blown  with  hydrocarbons 
will  need  to  conform  with  any 
requirements  that  relate  to  flammable 
materials.  Hydrocarbons  are  VOCs  and 
must  be  controlled  as  such  under  Title 
I  of  the  CAA. 

(h)  Methylene  Chloride 

Methylene  chloride  is  acceptable  as  a 
blowing  agent  in  integral  skin  foam.  See 
methylene  chloride  discussion  under 
Polyurethane  Flexible  Foams  for 
additional  details  on  toxicity. 

(i)  Carbon  Dioxide 

Carbon  dioxide  is  acceptable  as  a 
blowing  agent  in  integral  skin  foams. 

(9)  Extruded  Polystyrene  Sheet  Foam. 

(a)  HFC-134a 

HFC-134a  is  acceptable  as  a 
substitute  for  CFC-1 2  in  extruded 
polystyrene  sheet  foam.  HFC-134a 
offers  the  potential  for  a  non-ozone- 
depleting  alternative  to  CFC-12  blowing 
agents  in  polystyrene  sheet  foam. 

(b)  HPC-152a 

HFC-152a  is  acceptable  as  a 
substitute  for  CFC-12  in  extruded 
polystyrene  sheet  foam.  HFC-152a 
offers  the  potential  for  a  non-ozone- 
depleting  alternative  to  CFC-12  blowing 
agents  in  extruded  polystyrene  sheet 
foams.  The  compound  is  commercially 
available  and  its  low  molecular  weight 
suggests  that  its  blowing  efficiency  will 
be  double  that  of  CFC-12.  Plant 
modifications  may  be  needed  to 
accommodate  the  flammability  of  HFC- 
152a. 

(c)  Hydrocaihons 

Hydrocarbons  are  acceptable  as 
substitutes  for  CFC-12  in  extruded 
polystyrene  sheet  foam.  Hydrocarbons 
offer  the  potential  of  a  non-ozone- 
depleting  alternative  to  the  use  of  CFC- 
12  blowing  agents  in  extruded 
polystyrene  sheet.  At  present,  pentane 
and  butane  are  used  extensively  as 
blowing  agents  in  extruded  pralystyrene 
sheet.  These  compounds  are  widely 
available  at  low  cost  and  offer  excellent 
solubility  with  the  polystyrene  polymer. 


However,  extensive  plant  modifications 
may  be  necessary  to  accommodate  the 
use  of  hydrocarbons  in  place  of  CFC-12. 
In  addition,  hydrocarbons  are  VOCs  and 
will  be  subject  to  control  as  such  under 
Title  I  of  the  CAA. 

(d)  Carbon  Dioxide 

Carbon  dioxide  is  acceptable  as  a 
substitute  for  CFC-1 2  in  extruded 
polystyrene  sheet  foam. 

(10)  Polyolefin  Foams,  (a)  HCFC-22 

HCFC-22  is  acceptable  as  a  substitute 
for  CFC-1 1 ,  CFC-12.  and  CFC-1 1 4  in 
polyolefin  foams.  HCFC-22  offers  an 
alternative  with  significantly  less 
potential  to  deplete  ozone  tliar;  CFC-ll, 
CFC-12,  or  CFC-1 14.  The  use  of  HCFC- 
22  in  polyolefin  foams  mcy  be  restricted 
under  section  610  of  the  CAA,  which 
bans  the  use  of  Class  II  substances  in 
noninsulating  fc<ams  after  January  1, 
1994.  HCFC-22  is  subject  to  the  phase- 
out  of  Class  n  compounds  under  section 
605  of  the  CAA. 

(b)HCFC-142b 

HCFC-1 42b  is  acceptable  as  a 
substitute  for  CFC-11.  CFC-12.  and 
CFC-1 1 4  in  polyolefin  foams.  HCFG- 
142b  offers  an  alternative  with 
significantly  less  potential  to  deplete 
ozone  Iha^  CFC-11,  CFC-12,  or  CFC- 
114.  The  use  of  HCFC-142b  in 
polyolefin  foams  may  be  restricted 
under  section  610  of  the  CAA,  which 
bans  the  use  of  Class  II  substances  in 
noninsulating  foams  after  January  1. 
1994.  HCFC-1 42b  is  subject  to  the 
phase-out  of  Class  11  compounds  under 
section  605  of  the  CAA. 

(c)  HCFC-22/HCFC-142a 

nCFC-22/HCFC-142a  blends  are 
acceptable,  for  reasons  described  and 
the  caveats  outlined  above,  as  a 
substitute  for  CFC-11.  CFC-12  and 
CFC-1 14  in  polyolefin  foam. 

(d)  HFC-134a 

HFC-134a  is  acceptable  as  a 
substitute  for  CFC-11.  CFC-12.  and 
CFC-1 14  in  polyolefin  foams.  HFC-134a 
offers  tlie  potential  for  a  non-ozone- 
depleting  alternative  to  CFC-11,  CFC- 
12,  and  CFC-1 14  in  polyolefin  foams. 
HFC-134a,  because  of  its  low 
flammability  and  encouraging 
performance  in  toxicological  testing, 
exhibits  definite  advantages  from  the 
standpoints  of  environmental  risk  and 
worker  and  consumer  safety. 

(e)  HFC^152a 

HFC-152a.  for  the  reasons  described 
and  with  the  caveats  outhned  in  the 
section  on  extruded  polystyrene  sheet 
foam,  is  acceptable  as  an  alternative  to 
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CFC-ll,  CFC-12.  and  CFC-114  in 
polyolefin  foams. 

(f)  Hydrocarbons 

Hydrocarbons  are  acceptable  as 
substitutes  for  CFC-ll,  CFC-12.  and 
CFC-114  in  polyolefin  foams.  Use  of 
hydrocarbon  blowing  agents  in 
polyolefin  foams  is  not  now 
commercially  feasible.  Extensive  plant 
modifications  may  be  necessary  to 
accommodate  hydrocarbon  use  due  to 
flammability  and  technical 
considerations.  Finally,  hydrocarbons 
are  VOCs  and  must  be  controlled  as 
such  under  Title  I  of  the  CAA. 

(g)  HCFC-22/Hydrocarbons 

HCFC-22/hydrocarbons  blends,  for 
the  reasons  described  and  with  the 
caveats  outlined  above,  are  acceptable 
substitutes  for  CFC-ll.  CFC-12  and 
CFC-114  in  polyolefin  foams. 

(h)  Carbon  Dioxide 

Carbon  dioxide  is  acceptable  as  a 
substitute  for  CFC-ll,  CFC-12.  and 
CFC-114  in  polyolefin  foams. 

b.  Proposed  Unacceptable  Substitutes. 
The  final  listing  of  a  foam  blowing  agent 
as  unacceptable  in  a  specific  foam  use 
sector  constitutes  a  baJi  on  the  use  of 
that  alternative  to  Class  I  or  Class  n 
compounds  in  commerce.  The  Agency 
solicits  comments  on  these  proposed 
decisions.  These  decisions  will  be 
effective  30  days  after  publication  of  the 
final  rule. 

(1)  Rigid  Polyurethane  Slabstock  and 
Other  Foams  (Rigid  Polyurethane 
Packaging  Foams),  (a)  HCFG-141b 

The  use  ofHCFC-141b  (or  blends 
thereof)  is  proposed  unacceptable  as  an 
alternative  blowing  agent  in  rigid 
polyurethane  packaging  foams  with  the 
exception  of  insulating  and  flotation 
foams.  HCFC-141b  has  an  ODP  of  0.11. 
almost  equivalent  to  that  of  methyl 
chloroform,  a  Class  I  substance.  The 
Agency  believes  that  non-ODP 
alternatives,  or  alternatives  with  lower 
ODPs,  are  sufficiently  available  to 
render  the  use  of  HCFC-14lb 
unnecessary  in  this  application. 

(2)  Flexible  Polyurethane  Foams,  (a) 
HCFC-141b 

The  use  ofHCFC-141b  (or  blends 
thereof)  is  proposed  unacceptable  as  an 
ahemative  blowing  agent  in  flexible 
polyurethane  foams.  HCFC-141b  has  an 
ODP  of  0.11,  almost  equivalent  to  that 
of  methyl  chloroform,  a  Class  I 
substance.  The  Agency  believes  that 
non-ODP  alternatives  are  sufficiently 
available  to  render  the  use  of  HCFC- 
141b  unnecessary  in  this  application. 


(3)  Integral  Skin  Foams,  (a)  HCFC-141b 

Use  ofHCFC-141b  (or  blends  thereof) 
is  proposed  unacceptable  as  an 
alternative  blowing  agent  in  integral 
skin  foams,  exceptwhere  used  for  the 
purpose  of  motor  vehicle  safety.  HCFG- 
141b  has  an  ODP  of  0.11,  almost 
equivalent  to  that  of  methyl  chloroform, 
a  Gass  I  substance.  The  Agency  believes 
that  non-ODP  alternatives,  or 
alternatives  with  lower  ODPs,  are 
sufficiently  available  to  render  the  use 
of  HCFC-14lb  imnecessary  in  this 
application.  However,  the  use  of  HCFC- 
141b  will  be  allowed  in  those  integral 
skin  automotive  foams  excluded  bom 
the  ban  on  noninsulating  foams  under 
section  610  of  the  CAA. 

(4)  Polyolefin  Foams,  (a)  HCFC-141b 

The  use  ofHCFC-141b  (or  blends 
thereof)  is  proposed  unacceptable  as  an 
alternative  blowing  agent  in  polyolefin 
foams.  HCFC-141b  has  an  ODP  of  0.11, 
almost  equivalent  to  that  of  methyl 
chloroform,  a  Class  I  substance.  The 
Agency  believes  that  non-ODP 
alternatives,  or  alternatives  with  lower 
ODPs,  are  sufficiently  available  to 
render  the  use  of  HCFC-141b 
unnecessary  in  this  application. 

F.  Solvents  Cleaning 

1.  Overview 

On  an  ozone-depletion  weighted 
basis,  solvents  constitute  approximately 
15  per  cent  of  the  chemicals  targeted  for 
phase-out  under  the  Montreal  Protocol. 
In  the  U.S.,  the  two  Class  I  chemicals 
used  as  industrial  solvents  are  CFC-113 
(C2F3CI3 — trifluorotrichloroethane)  and 
methyl  chloroform  (CzHiCU— 1,1.1- 
trichloroethane).  The  SNAP 
determinations  proposed  today  focus  on 
substitutes  for  these  chemicals  when 
used  as  industrial  cleaning  solvents, 
since  this  application  comprises  the 
largest  use  of  CFG-113  ana  methyl 
chloroform  (MCF). 

Other  cleaning  applications  for  CFC- 
113  and  MCF  exist  as  welt,  such  as  in 
dry  cleaning  of  textiles.  In  addition, 
these  solvents  are  used  as  bearer  media 
(such  as  lubricant  carriers),  mold  release 
agents,  component  testing  agents, 
coolants,  or  in  other  non-cleaning 
apphcations.  For  the  reasons  described 
earlier  in  this  Preamble,  the  Agency 
proposes  to  exclude  substitutes  for  these 
smaller  uses  from  the  SNAP 
determinations.  As  a  result,  the  Agency 
is  not  at  this  time  issuing  any 
determinations  on  acceptability  of  such 
substitutes,  and  will  neither  approve 
nor  restrict  their  uses. 

The  three  major  cleaning  applications 
that  use  CFC-113  and  MCF  are  metals 
cleaning,  electronics  cleaning,  and 


precision  cleaning.  Metals  cleaning 
applications  usually  involve  removing 
cutting  oils  and  residual  metal  filings. 
This  sector  relies  principally  on  MCF  as 
a  cleaning  solvent.  In  contrast,  the 
electronics  industry  uses  principally 
CFC-113,  for  instance,  to  remove  flux 
residues  left  after  mounting  parts  on 
printed  circuit  boards.  Precision 
cleaning  also  uses  mostly  CFC-113. 
This  last  application  comprises  a  broad 
category  of  industrial  cleaning 
operations  and  can  cover  uses  ranging 
from  cleaning  pacemakers  to  cleaning 
direct  access  storage  devices  on 
computers. 

Appendix  B  at  the  end  of  this. 
Preamble  lists  in  tabular  form  the 
Agency's  proposed  determinations  on 
substitutes  in  the  cleaning  sector.  These 
proposed  determinations  are  based  on 
the  risk  screen  described  in  the  draft 
background  document  entitled  "Risk 
Screen  on  the  Use  of  Substitutes  for 
Class  I  Ozone-Depleting  Substances: 
Solvent  Cleaning."  The  table  also 
includes  as  "pending"  a  number  of 
substitutes  that  the  Agency  will  issue 
determinations  on  in  the  next  round  of 
SNAP  analyses.  This  table  was 
compiled  in  part  based  on  information 
on  substitutes  that  com(>enies  submitted 
to  the  Agency  in  response  to  the  January 
16,  1992,  Advance  Notice  of  Proposed 
Rulemaking.  In  some  cases,  the  Agency 
did  not  have  adequate  engineering  or 
environmental  information  on  these 
substitutes  to  permit  a  SNAP 
determination.  Vendors  or  users  of 
cleaning  substitutes  not  described  in 
Appendix  B  should  submit  information 
on  these  uses,  so  that  the  Agency  can 
issue  a  SNAP  determination. 

In  general,  the  solvents  cleaning 
industry  has  been  extremely  successful 
at  finding  non-ozone-depleting 
alternatives  to  cleaning  with  CFC-113 
and  MCF.  Numerous  alternatives  are 
already  commercially  available,  and 
ongoing  research  and  development 
promises  to  generate  additional 
innovative  solutions.  The  most  creative 
approaches  focus  on  changing  the 
manufacturing  process  to  remove  the 
cleaning  stage  altogether.  This  change, 
in  which  producers  rely  on  "no-clean" 
technologies,  embodies  one  of  the 
success  stories  in  the  search  for 
alternatives — a  pollution  prevention 
approach  that  relies  on  cutting  out  the 
manufacturing  step  that  creates  the 
environmental  problem  rather  than 
simply  transferring  the  pollutants  from 
one  medium  to  another.  The  electronics 
industry  in  particular  has  many  such 
cleaning  alternatives  that  eliminate  the 
need  for  CFC-113  and  MCF.  In  metals 
cleaning,  few  "no-clean"  alternatives 
are  currently  available,  since  the 
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manufacturing  process  is  so  heavily 
dependent  on  the  use  of  oils  as 
lubricants.  However,  no-clean 
approaches  and  products,  such  as 
vanishing  oils,  are  being  developed  for 
cleaning  metal  parts  and  may  soon  be 
more  broadly  available. 

Finding  alternatives  for  CFC-113  and 
MCF  in  precision  cleaning  has  been 
more  dimcult,  Here,  the  industry  has 
tried  where  possible  to  find  and 
implement  other  cleaning  options,  but 
in  some  cases  currently  available 
alternatives  simply  do  not  meet  the 
performance  or  safety  criteria  that 
would  permit  them  to  be  used 
successfully. 

2.  Alternatives  in  Solvents  Cleaning 

0.  Hydrochlorofluorocarbons  (HCFCs) 
HCFC-I41b  or  HCFC-141b  blends  with 
alcohols  are  the  principal  HCFC 
alternative  solvents  to  CFC-113/MCF 
cleaning.  These  alternatives  can  be  used 
in  vapor  degreasing  equipment, 
principally  for  electronics  or  precision 
cleaning,  and  in  some  cases  existing 
CPC-113  or  MCF  equipmant  can  be 
retrofitted  for  use  with  HCFC-141b 
alternatives.  From  an  environmental 
stcndpoint,  the  critical  characteristic  of 
HCFC-141b  is  that  it  has  a  relatively 
high  ODP—O.ll— the  highest  of  all  the 
HCFCs. 

Another  HCFC,  HCFC-123,  is 
generally  not  considered  to  have 
widespread  application  as  a  cleaner. 
Although  this  HCFC  has  the  capacity  to 
remove  many  soils,  it  is  such  an 
aggressive  cleaner  that  it  frequently 
degrades  the  surface  of  the  part  being 
cleaned.  Additionally,  toxicity  concerns 
have  limited  commercial  interest  in 
HCFC-123  as  a  cleaning  substitute.  The 
Agency  is  currently  investigating 
whether  industry  exposure  standards  for 
HCFC-123  can  be  met,  and  has  therefore 
listed  this  chemical  as  "pending" 
approval. 

HCFC-225,  a  third  HCFC,  is  widely 
viewed  as  having  potential  as  e  cleaner, 
especially  for  precision  cleaning. 
However,  this  chemical  is  not  yet  in 
widespread  production  or  use.  Further, 
HCFC-225  is  still  undergoing  toxicity 
testing.  Preliminary  findings  suggest 
that  of  the  two  HCFC-225  isomers, 
HCFC-225ca  and  HCFC-225cb,  toxicity 
concerns  associated  with  the  ca-i,somer 
may  Umit  its  commercial  viability. 

b.  Semi-Aqueous  Cleaning.  Semi- 
aqueous  cleaning  is  en  alternative  for 
cleaning  in  all  three  cleaning  sectors. 
This  process  employs  hydrocarbon/ 
surfactant  cleaners  either  emulsified  in 
water  solutions  or  applied  in 
concentrated  form  and  then  rinsed  with 
wster.  Since  both  approaches  involve 
ws  er  as  part  of  the  formulation,  the 


process  is  commonly  referred  to  as 
"semi-aqueous."  The  principal 
categories  of  chemicals  usea  in  this 
process  are  terpenes,  petroleum 
distillates,  or  aicohols.  Surfactants  are 
sometimes  added  to  the  forroidation  to 
increase  wetting,  emulsification  and 
rinsing  properties.  Within  each  category 
of  compoimds,  formulators  draw  from  a 
wide  variety  of  specific  chemicals.  For 
example,  even  though  terpene-based 
cleaning  often  uses  d-limonene,  other 
terpene  cleaners  formulated  with 
terpineols  or  terpinenes  exist.  A  similar 
range  of  choices  is  available  when 
selecting  the  surfactant. 

To  characterize  environmental 
releases,  EFA  developed  model 
processes  intended  to  represent  generic 
semi-aqueous  cleaning  scenarios.  The 
purpose  of  developing  the  model 
processes  was  to  j)ortray  the  average  use 
scenario,  rether  than  to  depict  specific 
eximples  of  (leaning  applications.  An 
extensive  discussion  of  various  semi- 
aqueous  cleaning  processes  may  be 
found  in  the  Industry  Cooperative  for 
Ozone  Layer  Protection  (ICOLP) 
documents  on  the  subject. 

c.  Aqueous  Cleaning.  Aqueous 
cleaning,  imlike  semi-aqueous  cleaning, 
uses  water  as  the  primary  solvent.  This 
process  is  used  mostly  for  metals 
cleaning,  but  companies  are  beginning 
to  explore  options  using  these 
substitutes  in  other  cleaning 
applications. 

In  aqueous  cleaning,  detergents  and 
surfactants  are  combined  in  water  with 
a  variety  of  additives  such  as  organic 
solvents  (e.g.,  high-boiling  point 
alcohols),  builders,  saponifiers, 
inhibitors,  emulsifiers,  Ph  buffers  and 
antifoaming  agents.  Builders  such  as 
alkaline  salts  usually  make  up  a  large 
portion  of  the  formulation  (other  than 
water),  and  they  are  often  useo  i;; 
blends  of  several  chemicals.  Surfactants 
comprise  the  other  major  portion;  these 
chemicals  are  chosen  for  their  detergent, 
emulsification  or  wetting  properties. 

The  cleaning  process  is  comparable  to 
that  used  in  semi-aqueous  applications 
and  consists  of  combinations  of  a  wash 
phase,  a  rinse  phase,  and  a  drying 
phase.  An  important  difference  is  that 
the  wash  tank  is  frequently  heated  to 
improve  soil  removal.  The  final  step, 
drj'ing,  can  be  accomplished  by  use  of 
heat  or  a  dr>'^ng  agent. 

A  critical  feature  of  aqueous  cleaning, 
as  with  semi-dqueous  cleaning,  is  the 
wide  variety  of  chemicEls  chosen  for  the 
formulations.  For  each  cleaning  need,  a 
vendor  can  tailor  a  formulation  to  the 
soils  and  ports — a  process  that  produces 
innumerable  combinations  of  chemicals 
in  different  concentrations.  To  capture 
this  diversity,  the  Agency  has  chosen  to 


adopt  a  screening  approach  that 
parallels  the  methodology  described  in 
the  section  on  semi-aqueous  cleaners. 

d.  Organic  Solvents.  Organic  solvents 
can  be  used  to  replace  CFC-1 13  and 
MCF  in  certain  cleaning  operations.  The 
classification  of  organic  solvents 
typically  includes  conventional  organic 
solvents  such  as  alcohols,  ethers,  esters 
and  ketones.  These  compounds  are 
commonly  used  in  solvent  tanks  at  room 
temperature,  although  the  solvents  can 
also  clean  in  in-line  systems  or  be 
heated  to  increase  solvency  power.  If 
heated,  the  solvents  must  be  used  in 
equipment  designed  to  control  vapor 
losses. 

These  solvents,  ujilike  Class  I  and  II 
compounds,  do  not  contribute  to 
stratospheric  ozone  depletion,  and 
generally  have  short  atmospheric 
lifetimes.  Yet  many  of  the  organic 
solvents  are  regulated  as  VOCs  because 
they  can  contribute  to  ground-ia%'el 
ozone  formation.  In  addition,  certain  of 
the  organic  solvents  are  toxic  to  human 
health  and  are  subject  to  workplace 
standards  set  by  OSHA. 

e.  Other  Chlorinated  Solvents.  In 
addition  to  MCF  and  CFC-113,  the  three 
other  commonly  used  chlorinated 
solvents  are  trichloroetJiyleno  ("TCE"), 
methylene  chloride  ("meth"),  and 
perchloroethylene  ("perc").  Unlike  MCF 
and  CFC-113,  these  chlorinated 
solvents  have  very  short  atmospheric 
lifetimes  and  are  not  considered  to 
ccntribute  to  ozone  depletion.  However, 
all  three  have  known  toxicity  problems 

^  and  are  regulated  as  Hazardous  Air 
'  Pcllutants  under  Title  III  of  the  Clean 
Air  Act.  They  are  also  subject  to 
stringent  workplace  standards  set  by  the 
Occupational  Health  and  Safety   . 
Administration.  Additionally.  TCE  and 
perc  exhibit  photochemical  reactivity. 
and  are  regulated  as  smog  precursors. 
The  phase-out  of  CFC-113  and  MCF 
has  prompted  a  renewed  interest  in 
meth,  TCE,  and  perc.  despite  these 
toxicity  concerns.  The  three  solvents  are 
mostly  viewed  as  potential  metal 
cleaning  substitutes,  es{>eci8lly  since 
they  can  be  used  in  conventional  vapor 
degreasing  equipment.  In  fact,  these 
thrbe  solvents  were  the  prefirred 
industrial  solvents  until  concerns  about 
their  toxicity  ajid  anticipated  lowering 
of  the  Occupational  Safety  and  Health 
Administration  (OSRA)  Permissible 
Exposure  Limits  (PELs)  resulted  in  a 
switch  by  some  users  to  MCF. 

In  response  to  such  concerns, 
equipment  vendors  have  now  developed 
processes  for  using  these  solvents  that 
significantly  limit  their  emissions.  The 
availability  of  such  equipment  has 
prompted  environmental  agencies  in 
other  western  countries,  such  as 
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Gennany,  to  relax  restrictions  on  the  use 
of  these  chemicals.  Such  equipment, 
although  expensive,  can  now  oe 
purchased  in  the  United  States. 

/.  No-Clean  AJtematives.  No-clean 
alternatives  involve  the  use  of  fluxes  or 
cutting  oils  that  need  not  be  removed 
after  the  manufactured  part  is  fully 
formed.  It  offers  an  efficient  solution  to 
the  cleaning  problem,  since  it  sidesteps 
the  cleaning  process  altogether.  Water- 
removable  products  are  products  where 
the  soils  or  fluxes  can  be  removed  using 
water  as  opposed  to  other  types  of 
solvents.  In  electronics  cleaning,  where 
these  two  approaches  are  in  more 
widespread  use,  no-clean  or  water- 
removable  alternatives  rely  either  on 
special  fluxes  or  on  a  soldering  process 
that  eliminates  or  reduces  the  residues 
otherwise  removed  through  the  cleaning 
step. 

g.  Perfluorocarbons.  Perfluorocarbons 
(PFCs)  are  fully  fluorinated  compounds, 
unlike  either  CFCs,  HCFCs  or  MFCs. 
These  compounds  are  being  discussed 
,  as  part  of  innovative  cleaning  processes 
to  replace  ozone-depleting  solvents. 
These  processes  would  use  an  aqueous 
or  solvent  cleaner  bath  with  a  PFC  vapor 
zone  for  rinsing  and/or  drying. 
Although  these  processes  have  the 
technical  potential  to  meet  a  number  of 
cleaning  needs,  the  expense  of  the  PFCs 
may  hmit  wide-spread  commercial 
interest  in  processes  that  use  these 
compounds. 

The  principal  environmental 
characteristic  of  concern  for  the  PFCs  is 
that  they  have  extremely  long 
atmospheric  lifetimes,  often  orders  of 
magnitude  longer  than  the  CFCs. 
Environmental  concerns  associated  with 
use  of  PFCs  are  discussed  in  the 
refrigerants  chapter.  Technology  for 
containment  and  recycling  of  PFCs  is 
commercially  available  and  is 
recommended  by  manufacturers  to 
offset  any  possible  adverse 
environmental  effects. 

h.  Monochlorotoluene/ 
chlorobenzotrifluorides. 
Monochlorotoluene  and 
chlorobenzotrifluorides  are  of 
commercial  interest  as  solvent 
substitutes  in  a  variety  of  cleaning 
applications.  These  compounds  can  be 
used  either  in  isolation  or  in  various 
mixtures,  depending  on  desired 
chemical  properties.  The  Agency 
recently  received  information  on  these 
formulations,  and  will  issue  a  SNAP 
determination  for  these  substitutes  in 
the  next  set  of  listing  decisions. 

J.  Volatile  Methyl  Siloxanes.  Cyclic 
and  linear  volatile  methyl  siloxanes 
(VMSs)  are  currently  undergoing 
investigation  for  use  as  substitutes  for 
Class  I  compounds  in  electronics  and 


precision  cleaning.  Because  of  their 
chemical  properties,  these  compounds 
show  promise  as  substitutes  for  cleaning 
precision  guidance  equipment  in  the 
defiense  and  aerospace  industries.  In 
addition,  the  volatile  methyl  siloxanes 
have  high  purity  and  are  therefore 
relatively  easy  to  recover  and  recycle.  In 
the  cleaning  process  using  VMS,  the 
fluids  are  used  to  clean  parts  in  a  closed 
header  system  using  a  totally  enclosed 
process.  The  parts  are  drained  and  then 
dried  using  vacuum  baking. 

j.  Supercritical  Fluid  Cleaning, 
Plasma  Cleaning,  UV-Ozone  Cleaning. 
Supercritical  fluid  cleaning,  plasma 
cleaning,  UV-ozone  cleaning  are  all 
three  high-technology  methods  of 
cleaning  parts.  These  substitutes  are 
mostly  of  interest  for  cleaning  electronic 
parts  or  for  precision  cleaning. 

k.  Bwminated  Hydrocarbons.  The 
Agency  recently  received  notification 
that  brominated  hydrocarbons  can  be 
used  as  substitute  cleaning  agents,  and 
will  issue  a  SNAP  determination  on 
these  chemicals  in  the  next  set  of  listing 
decisions. 

3.  Preliminary  Listing  Decisions 

a.  Acceptable  Substitutes.  (1)  Metals 
Cleaning. — (a)  Semi-Aqueous/Aqueous 
Processes.  Semi-aqueous  and  aqueous 
processes  are  approved  as  substitutes  in 
metals  cleaping.  The  determinations  in 
this  action  cover  semi-aqueous 
processes  using  terpenes,  petroleum 
distillates,  and  alcohols. 

To  complete  its  modeling  of  the 
ability  of  aqueous  and  semi-aqueous 
substitutes  to  replace  CFC-113  and  MCF 
in  existing  applications,  the  Agency 
examined  their  ability  to  meet  the 
cleaning  requirements  posed  in  the 
metals  cleaning  sector.  Each  of  these 
alternatives  has  the  potential  to  service 
as  much  as  70  percent  of  the  metals 
cleaning  market.  To  date,  companies 
have  shown  the  greatest  interest  in 
aqueous  cleaners  for  metals  cleaning, 
which  is  why  the  Agency  has  made 
every  effort  to  include  review  of  this 
option  in  its  first  round  of  SNAP 
determinations. 

The  concern  with  the  water-based 
processes  has  historically  been  the 

ftotential  for  adverse  effects  on  aquatic 
ife  following  discharge  of  wastewaters 
to  surface  water  bodies.  Examples  of 
these  effects  include  death  to  aquatic 
microorganisms,  fish  teratogenicity,  or 
ecosystem  effects  such  as  inhibition  of 
algal  growth  or  bioconcentration.  In  this 
case,  the  Agency  wanted  to  ensure  that, 
in  restricting  the  use  of  CFC-113  and 
methyl  chloroform,  it  would  not  simply 
be  replacing  risks  from  air  emissions 
with  equal  risks  from,  contaminated 
water  effluent. 


To  complete  its  risk  analysis  for  the 
aqueous  and  semi-aqueous  cleaners,  the 
Agency  develop>ed  a  screening 
methodology  designed  to  characterize 
risks  presented  by  typical  processes 
using  these  cleaners.  The  diversity  of 
chemicals  used  in  aqueous  and  semi- 
aqueous  cleaning  formulations  turned 
this  exercise  into  a  complex 
undertaking.  To  complete  its  screen,  the 
Agency  projected  concentrations  in 
water  tor  the  "worst"  or  most  toxic 
chemical  that  could  be  used  in  the 
water-based  processes.  These 
concentrations  were  based  on  the 
maximum  possible  concentration  in  the 
formulation  and  case  studies 
documenting  actual  release  profiles  for 
several  sample  processes.  The  predicted 
concentrations  obtained  using  this 
approach  were  then  compared  with 
toxicity  values  for  this  "worst" 
chemical. 

The  risk  screen  performed  by  the 
Agency  did  show  a  potential  for  adverse 
effects  on  aquatic  life  due  to  the 
inherent  to)dcity  of  chemical 
constituents  in  the  cleaners.  These 
findings  point  to  the  need  to  control 
unnecessary  and  irresponsible  discharge 
of  these  chemicals. 

However,  the  Agency  believes  that 
most  risks  presented  by  use  of  water- 
based  processes  can  be  controlled  by 
adhering  to  requirements  for  wastewater 
treatment  imp>osed  by  municipal  or  state 
authorities.  In  addition,  the  screen 
performed  by  the  Agency  that  indicated 
the  possibility  of  risks  to  aquatic  life  is 
likely  to  have  overstated  potential  risks. 
For  example,  the  screen  did  not  account 
for  several  complex  biological 
processes,  including  biodegradation  and 
volatization.  The  Agency  is  developing 
scientific  studies  to  address  these 
factors,  and  believes  that  once  these 
factors  are  incorporated  that  the  risk 
screen  will  demonstrate  clearly  that  the 
water-based  processes  present 
acceptable  risks  to  aquatic  life. 

The  Agency  believes  that  this 
approach  to  screening  risks,  although  it 
does  not  examine  the  toxicity  of  each 
chemical  and  mixture  or  project 
exposures  for  each  possible  process, 
provides  adequate  perspective  on  the 
risks  of  these  compounds  compared 
with  risks  from  the  CFCs.  The  Agency 
solicits  comment  on  this  approach  and 
data  that  could  help  refine  the  analysis 
of  individual  chemicals  and  mixtures. 
For  example,  the  Agency's  analysis  did 
not  specifically  examine  risks  from 
mixtures  of  various  chemicals  where 
there  could  be  synergistic  effects. 
Although  the  Agency  does  not 
anticipate  that  such  data  would  change 
the  decision  to  Ust  these  substitutes  as 
acceptable,  the  Agency  hopes  that  a 
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better  understanding  of  ecological 
effects  of  such  substitutes  will  enhance 
its  ability  to  assist  users  in  choosing 
among  substitutes  and  among 
formulations. 

In  an  effort  to  further  assist  users  in 
choosing  substitutes  with  low 
environmental  impacts,  the  Agency  is 
currently  developing  a  list  of  diemicals 
commonly  used  in  the  types  of  cleaners 
deemed  acceptable  under  the  SNAP 
program.  The  Agency  encourages 
companies  to  ensure  that  substitutes 
sold  as  CFC-113/MCr  replacements  be 
formulated  based  on  this  list. 

In  addition,  the  Agency  urges 
companies  to  adopt  closed-loop 
recycling  and  recovery  systems 
wherever  possible  to  limit  discharge  of 
these  chemicals.  Users  should  also  note 
that  EPA  is  preparing  new  effluent 
guidelines  under  the  Clean  Water  Act 
for  this  industry.  These  guidelines, 
expected  to  be  issued  by  1994,  will 
address  any  remaining,  uncontrolled 
risks  deriving  from  the  use  of  water- 
based  cleaners  in  this  industry. 

(b)  Organic  Solvents.  Organic  solvents 
are  acceptable  substitutes  for  CFC-1 13 
and  MCF  in  the  metals  cleaning  sector. 
Although  these  compounds  can  be  toxic 
to  human  health,  and  are  considered 
VOCs.  the  Agency's  risk  screen  shows 
that  these  risks  can  be  addressed 
through  existing  regulatory  controls.  In 
occupational  settings  where  toxicity  is  a 
concern,  such  as  for  acetone  or  for 
certain  ketones,  OSHA  has  set 
Permissible  Exposure  Limits  designed  to 
control  any  risks. 

Similarly,  controls  exist  for  sources  of 
VOC  emissions,  and  the  Agency's 
analysis  indicates  that  increased  use  of 
the  organic  solvents  would  increase 
VOC  levels  in  the  troposphere  by  only 
very  small  amounts. 

(c)  Other  Chlorinated  Solvents. 
Trichloroethylene  (TCE), 
perchlotoethylene  (perc)  and  methylene 
chloride  (meth)  are  all  acceptable 
substitutes  for  CFC-1 13  and  MCF  in  the 
metals  cleaning  sector.  These 
alternatives  have  the  chemical 
properties  to  meet  the  cleaning  needs  of 
up  to  80  percent  of  the  metals  cleaning 
sector,  although  the  Agency  anticipates 
that  the  actual  market  share  for  the  non- 
ozone-depleting  chlorinated  solvents 
will  not  expand  to  the  maximum  extent 
feasible. 

Because  of  the  high  toxicity  of  these 
compounds,  they  have  the  potential  to 
pose  risks  to  workers  and  residents  in 
nearby  communities.  However,  the 
Agency's  analysis  of  use  of  these 
compounds  as  cleaning  agents  indicates 
that  these  risks  can  be  controlled  by 
adhering  to  existing  regulatory 
standards.  OSHA  has  determined,  for 


instance,  that  it  is  possible  to  use  these 
solvents  in  a  manner  that  minimizes 
risks  to  workers.  To  reach  this 
conclusion,  OSHA  conducted  extensive 
analyses  of  the  toxicity  and  technical 
feasibility  of  using  perchloroethylene, 
trichloroethylene,  or  methylene  chloride 
(54  FR  2329-2984,  January  19. 1989. 
and  56  FR  57036-57141,  November  7, 
1991).  OSHA  found  that  the  new 
Permissible  Exposure  Limit  (PEL)  of  50 
ppm  for  trichloroethylene  was  feasible 
in  metal  cleaning  operations  (54  FR 
2433)  and  after  conducting  an  extensive 
study  of  metal  degreasing  control 
technologies,  NIOSH  concluded  that  an 
exposure  Hmit  of  25  ppm  for  TCE  could 
also  be  achieved.  More  recently,  in  its 
proposed  standard  for  methylene 
chloride,  OSHA  found  that  a  PEL  of  25 
ppm  is  technically  feasible  during  metal 
cleaning  operations  with  the  use  of 
appropriate  local  exhaust  ventilation 
and  work  practices. 

Additionally,  the  Agency  is  in  the 
process  of  addressing  residual  risks  to 
the  general  population  under  Title  III  of 
the  new  Clean  Air  Act.  Title  ID  requires 
EPA  to  establish  Maximum  Achievable 
Control  Technology  (MACT)  standards 
for  use  of  Hazardous  Air  Pollutants 
(HAPs).  All  three  non-OD  chlorinated 
solvents  are  listed  as  HAPs,  and  the 
Agency  expects  to  issue  MACT  rules 
governing  their  use  as  solvent  cleaning 
agents  by  1994. 

The  Agency  also  believes  that  risks 
from  waste  generation  due  to  use  of 
these  solvents  are  imlikely  to  be 
significantly  different  from  risks  of 
waste  disposal  of  spent  CFC-113  and 
methyl  chloroform.  The  risks  from  spent 
cleaning  solvents  derive  in  large  pari 
from  the  soils  removed  in  the  cleaning 
process.  Since  the  composition  of  the 
soils  would  not  change  as  a  result  of 
substitution,  risks  are  also  not  expected 
to  increase  significantly. 

The  Agency  also  notes  that  the 
voluntary  "33/50"  program  is 
encouraging  companies  to  decrease 
emissions  of  TCE,  perc,  and  meth.  in 
addition  to  14  other  specific  chemicals. 
Participating  companies  voluntarily 
commit  to  decreasing  emissions  33  per 
cent  by  the  end  of  1992  and  50  per  cent 
by  the  end  of  1995,  using  pollution 
prevention  strategies.  The  Agency  is 
committed  in  the  long  term  to  urge 
companies  to  participate  in  pollution 
prevention  programs  such  as  "33/50", 
and  continue  to  ffnd  new  ways  to  use 
and  emit  less  polluting  and  lower 
toxicity  compounds.  "Hie  Agency 
requests  comment  on  the  decision  to  list 
these  compounds  as  acceptable 
substitutes  for  CFC-113  and  MCF. 


(2)  Electronics  Cleaning  (a)  Semi- 
Aqueous/ Aqueous  Cleaners 

In  the  area  of  electronics  cleaning, 
semi-aqueous  and  aqueous  cleaners 
were  deemed  to  be  acceptable 
substitutes.  The  justification  for  this 
determination  is  described  in  the 
section  on  metals  cleaning.  In  this  case, 
the  Agency  estimated  that  up  to  eighty 
per  cent  of  the  cleaning  market  could  be 
captured  by  semi-aqueous  processes  and 
that  up  to  60  per  cent  of  the  market 
could  be  served  by  aqueous  cleaners. 

As  in  metals  cleaning,  the  Agency 
urges  companies  to  adopt  pollution 
prevention  practices  and  to  formulate 
cleaners  based  on  the  cleaner 
constituent  list. 

(b)  No-Clean  Substitutes.  No-clean 
processes  are  acceptable  substitutes  for 
ozone-depleting  chemicals  used  in 
electronics  cleaning.  The  Agency's 
analysis  estimates  that,  over  time,  as 
much  as  seventy  per  cent  of  the 
electronics  cleaning  market  could 
switch  to  no-clean  processes — a 
projection  that  is  borne  out  by  the  high 
degree  of  interest  shown  by  electronics 
companies  in  these  substitutes. 

Concerns  for  risks  deriving  from  use 
of  no-clean  processes  focus  primarily  on 
worker  safety.  To  examine  these  risks, 
the  Agency  looked  at  critical  factors  that 
distinguish  no-clean  processes  from 
conventional  electronics  assembly. 
These  differences  center  on  changes  in 
the  proportions  of  chemicals  used  in 
formulations,  rather  than  on  differences 
in  the  identity  of  chemicals  seleclnd. 
The  analysis  determined  that 
occupational  risks  deriving  from  these 
differences  are  already  well- 
documented  and  controlled,  for 
example,  through  requirements 
specified  on  key  Materials  Safety  Data 
Sheets  and  existing  workplace 
regulations  implemented  by  OSHA. 

Additionally,  the  shifts  in  proportions 
of  chemicals  used  in  the  formulation 
result  in  less  waste  than  is  normally 
generated  through  the  traditional 
manufacturing  process,  resulting  in  a 
lower  probability  of  adverse  effects  to 
the  general  population.  The  Agency  also 
investigated  the  production  of  waste 
before  and  after  the  actual  cleaning 
process  and  found  that  waste  generation 
at  these  points  in  the  production 
process  would  not  be  affected. 

(c)  Organic  Solvents.  Organic  solvents 
are  acceptable  substitutes  for  CFC-1 13 
and  MCF  in  the  electronics  cleaning 
sector  The  Agency's  justification  for 
this  decision  is  described  in  the  section 
on  acceptable  substitutes  for  metals 
cleaning. 

(d)  Other  Chlorinated  Solvents. 
Trichloroethylene  (TCE), 
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perchlomethylene  (pen)  and  methylene 
chloride  (meth)  are  all  acceptable 
substitutes  for  CFC-l  1 3  and  MCF  in  the 
electronics  cleaning  sector,  for  the 
reasons  described  in  the  metals  cleaning 
discussion.  Although  these  solvents 
have  not  received  as  much  commercial 
interest  for  electronics  cleaning  as  for 
metals  cleaning  applications,  the 
Agency  did  receive  a  request  to  review 
and  approve  these  chemicals  for 
electronics  cleaning. 

Although  the  Agency's  risk  screen 
focused  on  use  of  these  chemicals  in 
metals  cleaning  operations,  the  screen 
suggests  that  release  profiles  for  these 
chemicals  in  electronics  cleaning  will 
be  either  the  same  or  lower.  As  a  result, 
the  Agency  has  reached  the  same 
conclusion  in  the  metals  cleaning 
analysis,  namely  that  any  risks  due  to 
the  inherent  toxicity  of  these  chemicals 
could  be  controlled  by  existing  and 
future  regulatory  standards. 

However,  the  Agency  has  received 
some  indication  firom  industry  experts 
that  these  solvents  do  not  fill  any 
special  cleaning  niche  for  the 
electronics  industry.  Based  on  a  desire 
to  control  any  unnecessary  use  of 
chemicals  with  such  high  inherent 
toxicity,  the  Agenc7  requests  comment 
on  the  availability  of  other  alternatives 
and  on  whether  there  is  a  genuine  need 
to  use  these  chemicals  in  electronics 
cleaning  applications. 

(e)  Perfluorocarbons.  Use  of 
perfluorocarbons  (PFCs)  in  spot-free 
cleaning  and  drying  ofhi^- 
perfonnance  computer  components  is 
an  acceptable  substitute  in  cases  where 
no  other  alternative  exists  that  meets 
performance  or  saf/fty  standards.  This 
would  not  include  defluxing  of  printed 
circuit  boards  or  cleaning  of  standard 
metal  parts,  since  many  other  viable 
alternatives  exist  for  these  applications. 
Global  wanning  concerns  associated 
with  RFC  use  are  discussed  in  the 
refrigerants  chapter.  Despite  these 
concerns,  the  Agency  has  listed  this 
niche  application  as  an  acceptable  use 
of  perfluorocarbons  because  it  is  aware 
that,  for  certain  computer  components, 
a  PFC-based  process  may  be  the  only 
viable  process  available  to  replace  use  of 
Class  I  or  U  compounds. 

For  example,  m  manufacture  of 
certain  direct  access  storage  devices 
(DASDs)  for  computers,  spot-free 
cleaning  and  drying  using  PFCs  appears 
at  the  present  time  to  be  the  only 
cleaning  process  that  yields  the 
necessary  product  performance  (as 
opposed  to  cosmetic  appearance!.  To 
make  the  technical  improvements 
demanded  of  the  storage  devices,  such 
as  faster  access  times  and  higher 
recording  densities,  companies  have 


been  required  to  use  magnetically 
superior  materials.  These  materials  are 
extremely  prone  to  corrosion  from  water 
and  are  vulnerable  to  any  contamination 
introduced  in  the  manufacturing 
process,  such  as  organic  or  particulate 
matter.  Consequently,  the  storage  device 
itself  must  be  a  miniature  "clean  room" 
if  it  is  to  perform  correctly. 
Manufacturers  of  some  DASDs  can  use 
water-based  cleaners  in  much  of  the 
production  process,  but  may  need  to 
rely  on  the  PFCs  as  water-displacement 
agents  to  achieve  the  required  high 
degree  of  cleanliness  while  protecting 
the  water-sensitive  materials  in  the 
device. 

Another  example  of  components 
where  PFC-based  cleaning  may  be 
necessary  is  data  storage  media. 

In  cases  where  users  must  rely  on 
PFCs  due  to  lack  of  other  options,  they 
should  make  every  effort  To: 

•  Adopt  closed  systems  and  recover, 
recycle  and  destroy  where  possible 

•  Redtice  emissions  to  a  minimum 
through  conservatioD  practices  that 
address  idhng  losses,  liquid  dragout, 
and  operator  variables 

•  Continue  to  search  for  long-term 
alternatives. 

Examples  of  appropriate  measures  to 
reduce  emissions  include  freeboard 
chillers,  welded  piping,  and 
programmable  handling  devices.  The 
Agency  beUeves  that  it  is  reasonable  to 
expect  users  to  achieve  favorable  CFC/ 
PFC  replacement  ratios  since  PFCs  have 
relatively  higher  boiUng  points.  In 
addition,  the  high  price  of  PFCs  makes 
additional  containment  cost-effective. 

Prospective  users  should  also  note 
that  companies  investigating  PFC  use 
ciurently  contend  that  within  3-6  years, 
it  will  be  possible  to  replace  the  PFCs 
in  cleaning  equipment  with  other 
chemicals  that  have  zero  ozone 
depletion  potential  and  very  low  global 
warming  potential.  As  a  result,  they 
view  use  of  the  PFCs  as  an  important 
but  transitional  solution  to  their 
cleaning  needs.  If  PFCs  are  chosen,  it  is 
important  for  users  to  begin  working 
with  chemical  manufacturers  to  start 
testing  and  qualifying  these  new 
n^.aterials  to  help  speed  conversion 
when  the  chemicals  become 
commercially  available. 

In  addition  to  the  case  cited  earlier, 
the  Agency  is  examining  other  possible 
nocossery  uses  for  PFCs  as  rinse  agents 
to  follow  a  water-free  cleaning  process 
or  as  drying  or  rinsing  agents  to  follow 
a  water-based  cleaning  process.  Parts 
typically  cleaned  in  these  applications 
era  characterized  by  vulnerable 
substrates,  complex  gecraetries,  and 
exceptionally  stringtct  cleanliness 
standards  and  icclude; 


•  Predion  mechanical  or  electro- 
mechanical parts  such  as  gyroscopes 
and  accelerometers  with  complex 
structures  and  capillary  spaces  that 
could  trap  water  or  solvent  residue 

•  Plastic  parts  with  embedded  iron  or 
parts  made  from  steel,  lead  or  other 
materials  subject  to  corrosion,  oxidation 
or  other  damage  from  water  (e.g., 
gallium  arsenide,  silicon  nitride  or 
magnesium  parts) 

•  Plastic  parts  for  the  medical 
Industry  where  extremely  rigorous 
standards  of  cleanliness  are  necessary  to 
ensure  patient  survival  (e.g.,  kidney 
dialysis,  implants,  etc.) 

•  Electro-optical  devices  for  weapon- 
targeting  systems 

•  Ceramic  or  other  porous  materials 
for  military,  medical,  safety  or  other 
high-value  products,  where  any 
conductive  residue  could  interfere  with 
the  component's  performance 

•  Temperature-sensitive  materials 
that  cannot  maintain  component 
integrity  at  aqueous  drying  temperatures 
(e.g..  where  loss  of  dimensional  stability 
is  at  issue) 

•  High-performance  analytical 
devices  where  any  residue  could 
interfere  with  equipment  accuracy. 

The  Agency  solicits  comment  on  the 
need  to  use  PFCs  in  these  applications 
or  in  any  other  speciahzed  cleaning 
applications.  In  addition,  the  Agency 
seeks  comment  on  the  availability, 
performance,  and  economic  feasibility 
of  any  cleaning  alternatives  that  would 
eliminate  the  need  for  PFCs  in  these 
appUcations. 

(0  Supercritical  Fluid  Cleaning. 
Plasma  Cleaning,  UV-Ozone  Cleaning. 
Supercritical  fluid  cleaning,  plasma 
cleaning.  UV-ozone  cleaning  are  all 
approved  as  substitutes  in  electronics 
cleaning.  The  Agency  did  not  identify 
any  environmental  issues  associated 
with  use  of  these  substitutes.  Ozone  is 
hazardous  to  human  health,  however, 
the  Occupational  Safety  and  Health 
Administration  has  already  set 
standards  for  use  of  this  compound  in 
the  workplace. 

(3)  Precision  Cleaning,  (a)  Semi- 
Aqueous/ Aqueous  Processes, 

Semi-aqueous  and  aqueous  processes 
are  approved  for  precision  cleaning.  The 
reasons  for  this  decision  are  the  same  as 
those  described  in  the  metals  cleaning 
section.  Each  of  these  alternatives  has 
tha  potential  to  ser/ice  approximately 
G5  par  cent  of  the  precision  cleaning 
market.  This  figure  mey  overestimate 
the  technical  potential  for  water-besed 
processes  in  this  sector,  since  industry 
feedback  indicates  that  this  end  use 
sector  faces  the  greatest  technical 
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constraints  in  implementing  new 
cleaning  alternatives. 

The  Agency  did  not  specifically 
examine  risks  from  water-based 
processes  used  in  precision  cleaning. 
Instead,  the  analysis  assumed  that  these 
risks  would  be  either  comparable  to  or 
less  than  risks  associated  with  use  of 
water-based  processes  for  electronics 
cleaning. 

(b)  Other  Chlorinated  Solvents.  These 
alternatives,  for  reasons  described  in  the 
section  on  metals  cleaning,  are  deemed 
acceptable  substitutes  for  precision 
cleaning.  For  the  analysis  of  risks  from 
these  substitutes  in  the  precision 
cleaning  end  use  sector,  the  Agency 
made  the  same  assumptions  as  in  its 
analysis  for  electronics  cleaning 
applications  of  water-based  processes, 
namely  that  exposures  would  be  equal 
or  less  than  exposures  in  the  metals 
cleaning  sector.  Consequently,  the 
Agency  believes  that  risks  would  also  be 
either  equal  or  less. 

(c)  Organic  Solvents.  Organic  solvents 
are  acceptable  substitutes  for  CFC-l  13 
and  AfCF  in  the  precision  cleaning 
sector.  The  Agency's  justification  for 
this  decision  is  described  in  the  section 
on  acceptable  substitutes  for  metals 
cleaning. 

(d)  Perfluorocarbons.  Use  of 
perfluorocarbons  (PFCs)  in  spot-free 
cleaning  and  drying  of  high- 
performance  computer  components  is 
an  acceptable  substitute  in  cases  where 
no  other  alternative  exists  that  meets 
performance  or  safety  standards.  This 
would  not  include  defluxing  of  printed 
circuit  boards  or  cleaning  of  standard 
metal  parts.  While  the  Agency  is 
concerned  about  increased  uses  of  PFCs 
due  to  global  wanning  concerns  as 
discussed  in  the  refrigerants  chapter,  it 
believes  that  cases  exist  where  a  FFC- 
based  process  may  be  the  only  process 
available  to  replace  use  of  Class  I  or  II 
compounds.  These  cases  are  discussed 
in  the  section  on  acceptable  substitutes 
for  electronics  cleaning. 

(e)  Supercritical  Fluid  Cleaning. 
Plasma  Cleaning,  UV-Ozone  Cleaning. 
Supercritical  fluid  cleaning,  plasma 
cleaning.  UV-ozone  cleaning  are  all 
approved  as  substitutes  in  precision 
cleaning.  The  Agency  did  not  identify 
any  environmental  issues  associated 
with  use  of  these  substitutes.  Ozone  is 
hazardous  to  human  health,  however, 
the  Occupational  Safety  and  Health 
Administration  has  already  set 
standards  for  use  of  this  compound  in 
the  workplace. 


b.  Proposed  Unacceptable  Substitutes 

(1)  Metals  Cleaning,  (a)  HCFC-141b  and 
its  Blends 

HCFC-Ulb  and  its  blends  ore 
proposed  to  be  prohibited  as  substitutes 
for  CFC-l  13/MCF  in  metals  cleaning, 
with  limited  critical  use  exceptions  for 
CFC-l  13  replacements.  TTie  proposed 
effective  date  for  this  prohibition  is  30 
days  after  the  date  of  the  final  rule  for 
new  eouipment  and  as  of  January  1. 
1996.  for  existing  equipment.  As 
discussed  earlier  in  this  action  in 
Section  VI, A.,  the  Agency  is  authorized 
to  grandfether  existing  uses  from  a 
proposed  prohibition  where  appropriate 
under  the  four-part  test  established  in 
Sierra  Club  v.  EPA,  supra. 

The  Agency  has  conducted  the  four 
analyses  required  imder  this  test,  and  it 
has  concluded  that  the  balance  of 
equities  favors  a  grandfathering  period 
of  two  years  for  existing  equipment  in 
this  application.  The  prohibition 
proposed  in  this  action  clearly 
representa  a  departure  from  previously 
established  practice,  as  use  of  the 
substitute  was  allowed  previously. 
Existing  users  of  HCFC-141b  who 
switched  from  Class  I  substances  into 
this  solvent  invested  in  this  substitute 
on  the  assumption  that  it  would  be  a 
sufficient  improvement.  Prohibiting 
their  use  of  the  substitute  immediately 
would  impose  a  severe  economic 
burden  on  these  users.  These  factors 
taken  together  outweigh  any  statutory 
interest  in  applying  the  new  rule 
immediately  to  existing  users.  This  is 
especially  true  since  the  restriction 
applies  immediately  to  new  equipment 
using  HCFC-14lb,  which  creates  no 
incentive  for  continued  investment  in 
equipment  using  HCFC-141b  in  this 
application. 

The  Agency's  basis  for  proposing  to 
restrict  use  of  HCFC-141b  is  that  this 
compeund  has  a  comparatively  high 
ODP— 0.11.  This  is  the  highest  ODP  of 
all  the  HCFCs;  in  fact,  the  ODP  for  141b 
is  nearly  equal  to  the  ODP  for  MCF 
(0.12).  For  this  reason,  the  Agency 
proposes  not  to  grant  any  exceptions  for 
replacing  MCF  with  141b,  since  using 
141b  in  place  of  MCF  would  negate  the 
environmental  benefita  that  the  phase- 
out  was  designed  to  achieve. 

To  analyze  the  impacta  bom  use  of 
141b  as  a  CPC-113  replacement,  the 
Agency  estimated  141b  use  over  time  in 
each  of  the  cleaning  end  uses,  and 
projected  health  efiiecta  due  to  ozone 
depletion  with  the  help  of  the 
Atmospheric  Stabilization  Framework 
model.  The  modehng  period  starta  in 
1990  and  measures  health  effects 
expected  for  people  bom  before  2030. 


The  findings  of  this  modeling  show 
adverse  health  effecta  of  the  magnitude 
commonly  associated  with  the  use  of 
ozone-depleting  compounds.  For 
example,  in  the  case  of  metals  cleaning, 
the  i^ency  projected  that  use  of  HCFC- 
141b  to  replace  MCF  where  technically 
feasible  could  yield  approximately 
40.000  additional  skin  cancer  cases  and 
approximately  1,000  additional  skin 
cancer  fatalities  compared  to  use  of  non- 
ozone-depleting  substitutes. 

The  Agency  believes  that  these  figures 
and  the  availability  of  superior 
substitutes  as  described  in  the  section 
on  acceptable  substitutes  justify  the 
proposal  to  list  141b  as  an  unacceptable 
substitute.  The  Agency  believes  that,  in 
almost  all  applications,  other  solvent 
cleaning  substitutes  are  available  that 
meet  industry  performance  and  safety 
criteria.  To  reach  its  decision  on  141b 
use,  the  Agency  also  took  into  account 
the  cost  of  other  alternatives.  The 
analysis  suggested  that,  although  141b 
can  be  used  with  modification  to 
existing  equipment,  the  capital  costs  for 
the  retrofit  and  the  materials  costs  in 
combination  would  be  so  high  as  to 
render  other  alternatives  comparatively 
affordable,  even  though  they  require 
new  equipment. 

Readers  should  note  that  141b  will  be 
restricted  as  a  substitute  only  where 
other  alternatives  exist  to  CFC-113  for 
the  application  in  question.  Several 
companies  have  already  contacted  the 
Agency,  indicating  that  they  have  tested 
available  alternatives  to  CFC-113.  and 
that  in  some  cases  only  HCFC-141b 
meeta  performance  or  safety  criteria. 
The  most  commonly  cited  reasons  for 
needing  to  use  HCFC-141b  are  either 
applications  where  a  non-flammable 
solvent  is  required  for  cleaning 
operational  equipment  or  where 
sensitive  parts  could  be  destroyed  by 
use  of  other  cleaning  processes. 

For  these  applications  of  141b,  which 
the  Agency  refers  to  as  '"critical  uses." 
users  may  receive  an  exemption  from 
the  SNAP  restrictions.  Procedures  for 
receiving  a  critical  use  exemption  are 
described  in  Section  VIII. F.  of  today's 
Preamble.  Companies  interested  in  these 
exemptions  who  believe  they  may 
qualify  are  encouraged  to  review  this 
section.  Companies  who  have  already 
notified  the  Agency  and  requested 
permission  for  continued  use  of  141b 
will  be  contacted  after  this  proposal  so 
that  the  Agency  can  issue  a  formal 
critical  use  determination. 

Companies  should  note  that  uses  of 
141b  in  existing  solvent  cleaning 
equipment  would  be  permitted  to 
continue  until  two  years  after  the  date 
of  the  final  rule,  as  discussed  above.  The 
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Agency  solicits  comment  on  the 
proposed  effective  date. 

The  Agency  believes  that  the  decision 
to  restrict  141b  use  as  a  CFX>113/MCF 
substitute  for  metals  cleaning  will  have 
little  effect  on  industry  since  faw 
vendors  of  HO^C  141b  have  been  selling 
141b  as  a  metals  cleaning  substitute. 
Companies  in  this  end  use  sector  that 
want  to  replace  CFC^113  with  141b  and 
feel  they  qualify  for  an  exemption 
should  review  the  section  rerarenced 
above.  The  Agency  expects  to  lecsive 
few  such  petitions,  however,  since  most 
metals  cleaning  is  ourently  performed 
withMCF. 

(2)  Electronics  Cleaning,  (a)  HCFC-141b 
and  its  Blends 

HCFC-Ulb  and  its  blends  are 
proposed  to  be  prohibited  as  substitutes 
for  CFC-1 1 3/MCF  in  electronics 
cleaning,  with  limited  critical  use 
exceptions  for  CFC-1 1 3  replacements. 
The  reasons  for  this  prohibition  are  the 
same  as  those  for  the  decision  on  141b 
as  a  metals  cleaning  substitute.  As  in  the 
metals  cleaning  sector,  the  Agency 
proposes  to  grant  limited  critical  use 
exemptions  to  this  prohibition.  The 
proposed  effective  date  for  this 
prohibition  is  30  days  after  the  date  of 
the  Hnal  rule  for  new  equipment  and 
January  1. 1996  for  existing  equipment. 
As  discussed  earlier  in  this  action  in 
Section  VLA.,  the  Agency  is  authorized 
to  grandfather  existing  uses  from  a 
proposed  prohibition  where  appropriate 
imder  the  four-part  test  established  in 
Sierra  Club  v.  EPA,  supra. 

The  Agency  has  conducted  the  four 
analyses  required  under  this  test,  and  it 
has  concluded  that  the  balance  of 
equities  bvors  a  grandfathering  period 
of  two  years  for  existing  equipment  in 
this  application.  The  prohibition 
proposed  in  this  action  clearly 
represents  a  departure  from  previously 
established  practice,  as  use  of  the 
substitute  was  allowed  previously. 
Existing  users  of  HCFC-141b  who 
switched  from  Qass  I  substances  into 
this  solvent  invested  in  this  substitute 
on  the  assumption  that  it  would  be 
considered  an  acceptable  substitute.  It 
would  impose  a  severe  economic 
burden  on  these  users  to  prohibit  their 
use  of  the  substitute  immediately,  vrith 
no  provision  of  time  to  allow  them  to 
recover  their  investment  in  existing 
equipment  or  acquire  new  equipment  in 
a  timely  fashion.  These  factors  taken 
together  appear  to  outweigh  any 
statutory  interest  in  applying  the  new 
rule  immediately  to  existing  users, 
especially  since  the  restriction  would 
apply  immediately  to  new  equipment 
using  HCFC-141b.  which  would  serve 


to  prevent  further  ozone  depletion  bom 
use  of  HCFC-141b  in  this  application. 
As  with  metals  cleaning  applications 
for  141b,  the  Agency  modeled  potential 
141b  use  in  electronics  cleaning 
applications  over  time,  and  prt^ected 
health  efiiects  due  to  ozone  depletion 
with  the  help  of  the  Atmospheric 
Stabilization  Framework  model.  For 
electronics  cleaning,  the  maximum 
market  penetration  for  141b  as  a 
replacement  for  CFC-1 13  is  90  per  cent 
With  this  penetration,  the  model 
predicted  approximately  400  additional 
skin  cancer  btalities  and  30.000 
additional  skin  cancer  cases  compared 
to  uses  of  non-ozone-depleting 
substitutes. 

(3)  Precision  Cleaning,  (a)  HCFG-141b 

For  the  same  reasons  described  in  the 
section  on  metals  cleaning,  HCFC-141b 
and  its  blends  are  proposed  to  be 
prohibited  as  substitutes  for  CFC-1 13/ 
MCF  in  precision  cleaning,  with  limited 
critical  use  exemptions  for  CFC-1 13 
replacements.  The  proposed  effective 
date  for  this  prohibition  is  30  days  after 
the  date  of  the  flnal  rule  for  new 
equipment  and  as  of  January  1, 1996,  for 
existing  equipment.  As  discussed  earlier 
in  this  action  in  Section  VI.A.,  the 
Agency  is  authorized  to  grandfather 
existing  uses  from  a  proposed 
prohibition  where  appropriate  under  the 
four-part  test  established  in  Sierra  Club 
V.  EPA,  supra. 

The  Agency  has  conducted  the  four 
analyses  reouired  under  this  test,  and  it 
has  concluded  that  the  balance  of 
equities  favors  a  grandfathering  period 
of  two  years  for  existing  equipment  in 
this  application.  The  prohibition 
proposed  in  this  action  clearly 
represents  a  departure  from  previously 
established  practice,  as  use  of  the 
substitute  was  allowed  previously. 
Existing  users  of  HCFC-141b  who 
switched  from  Class  1  substances  into 
this  solvent  invested  in  this  substitute 
on  the  assumption  that  it  would  be 
considered  an  acceptable  substitute.  It 
would  impose  a  severe  economic 
burden  on  these  users  to  prohibit  their 
use  of  the  substitute  immediately,  with 
no  provision  of  time  to  allow  them  to 
recover  their  investment  in  existing 
equipment  or  acquire  new  equipment  in 
a  timely  fashion.  These  factors  taken 
together  outweigh  any  statutory  interest 
in  applying  the  new  rule  immediately  to 
exiting  users,  especially  since  the 
restriction  would  apply  immediately  to 
new  equipment  using  HCFC-141b. 
which  would  serve  to  prevent  further 
ozone  depletion  from  use  of  HCFC-141b 
In  this  application. 

In  the  case  of  jvecision  cleaning  uses 
of  HCFC~141b,  the  Agency's  modeling 


of  141b  use  as  a  CFC-1 13  replacerooit 
projected  approximately  5,000 
additional  skin  cancer  cases  when 
compared  to  use  of  non-ozone-depleting 
sub^tutes. 

As  in  the  case  of  other  cleaning 
applications,  the  Agency  proposes  to 
prohibit  substitutions  of  141b  to  replace 
MCF,  since  these  compoimds  have 
nearly  identical  ODPs.  Here  again, 
Agency  will  propose  to  grant  a  limited 
number  of  critical  use  exemptions. 
Companies  in  this  sector  wishing  to 
replace  CFC-1 13  with  141b  that  may 
Qualify  for  an  exemption  should  review 
the  section  in  today's  Preamble  on 
critical  use  exemption  petitions.  The 
Agency  expects  most  requests  for 
permission  to  use  141b  will  come  from 
this  end  use  sector,  and  has  already 
received  a  number  of  inquiries  from 
companies  that  either  use  or  want  to  use 
141b  as  a  substitute  for  cleaning  with 
CFC-1 13. 

G.  Halons 

1.  Overview.  Halons  are  gaseous  or 
easily  vaporizabie  halocarbons  used 
primarily  for  putting  out  fires,  but  also 
for  explosion  protection.  The  two 
halons  used  most  widely  in  the  United 
States  are  Halons  1211 
(chlorodifluorobromomethane)  and 
1301  (trifluorobromomethane).  Halon 
1211  is  used  primarily  in  streaming 
applications  in  which  it  is  manually 
dispensed  through  a  nozzle  fr^m  a 
hand-held  or  portable  extinguisher. 
Halon  1301  is  used  in  total  flooding  and 
explosion  protection  applications  in 
which  a  predetermined  quantity  of  the 
gas  is  dispensedinto  a  fixed  location  in 
order  to  achieve  a  specific  extinguishing 
concentration  of  gas. 

The  principal  use  for  Halon  1211  is  in 
handheld  extinguishers  in  fixed 
facilities  such  as  homes,  offices,  and 
military  and  government  buildings.  A 
small  percentage  of  handheld  1211 
extinguishers  are  also  used  on  aircraft  in 
accordance  with  FAA  regulations. 
Portable  systems  are  used  by  military 
and  commercial  "crash/rescue  "  teams  at 
airports.  In  order  to  evaluate  1211 
substitutes  in  the  variety  of  applications 
described  above,  the  Agency  has 
divided  streaming  applications  into 
three  categories:  residential, 
commercial/industrial,  and  military. 
This  subdivision  of  the  sector  allows  the 
Agency  to  properly  account  for 
differences  in  the  types  of  fires  likely  to- 
be  encountered  and  in  the  types  of 
proposed  extinguishers. 

Halon  1301  systems  are  used  in 
combination  with  automatic  fire 
detection  equipment  as  total  flooding 
agents  in  contained  areas.  Most  Halon 
1301  total  flooding  systems  are  used  to 
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protect  electronics  fisdlities,  sudi  as 
computer  roonu  and 
telecommunications  SMritching  fedllties. 
Halon  1 301  is  also  used  to  protect  oil 
production  fedlities.  recoros  storage 
facilities,  aircraft  cargo  bays,  flammable 
liquid  storage  fecilities,  laboratories, 
public  places  sudi  as  libraries, 
museums,  shopping  malls  and  tourist 
facilities,  and  mudi  more. 

Helon  total  flooding  systems  are 
particulariy  important  in  protecting 
normally  unoccupied  facilities,  where 
typically  no  personnel  are  present  to 
detect  and  extinguish  fires.  Halon  total 
flooding  systems  are  also  used  in 
occupied  areas  in  which  large  ntmibers 
of  workers  or  large  capital  investments 
may  be  at  risk.  In  this  latter  case, 
precautions  must  be  taken  to  avoid 
exposing  occupants  to  toxic  levels  of 
extinguishant.  Typically,  these 
chemicals  are  used  in  conjunction  with 
fire  detection  devices,  alarm  devices  to 
warn  occupants  of  impending  discharge, 
as  well  as  manual  ri>ort  mechanisms  to 
delay  disdiarge  until  occupants  are 
evacuated  or  to  prevent  accidental 
discharges.  Some  systems  also 
incorporate  a  'lockout'  mechanism  to 
prevent  discharge  of  agent  in  the  event 
personnel  must  enter  the  area  in  an 
emergency.  Some  occupational  or 
military  settings  involve  flammable 
liquids  or  vapors  (Class  B  fires)  where 
the  speed  of  the  potential  fire  event 
precludes  evacuation  prior  to  discharge. 
The  design  of  a  system  that  reacts 
quickly  to  the  threat  of  fire  or  explosion 
must  consider  the  effects  of  human 
exposure  to  the  fire  suppression  agent. 

tialon  1301  can  also  t>e  used  in 
explosion  protection  applications  which 
include  explosion  inertion  and 
explosion  suppression.  In  inertion,  the 
atmosphere  is  filled  with  an  explosion 
protection  agent  at  the  concentration    , 
needed  to  prevent  an  explosion.  The 
inerting  agent  must  disperse  uniformly 
and  remah)  at  the  required 
concentration  for  a  specified  amount  of 
time.  Effective  inertion  systems  require 
the  timely  detection  of  conditions  likely 
to  cause  an  explosion.  In  suppression, 
an  agent  is  disdiarged  to  mitigate  an 
explosion,  or  deflagration,  that  has 
already  begun.  The  agent  must  surround 
the  expanding  fireball  at  a  specified 
concentration.  Both  inertion  and 
suppression  require  rapid  discharge  of 
agent,  often  without  providing  time  for 
evacuation  of  personnel.  Again,  possible 
exposure  of  occupants  to  toxic  levels  of 
the  compound  must  be  carefully 
controlled  and  balanced  against  the  risk 
of  explosion. 

Some  limited  use  of  Halon  2402  also 
exists  in  the  United  States,  but  only  as 
an  wrtinguishant  in  engine  nacelles  (the 


streamlined  enclosure  surrounding  the 
engine)  on  older  aircraft  and  in  the 
guidance  S3rstem  of  Minuteman  missiles. 
Halons  also  find  limited  application  in 
other  use  sectors  such  as  plasma 
etching.  Decisions  proposed  in  this 
notice  do  not  address  these  other 
sectors,  but  instead  focus  on  fire 
protectioo  applications  which  comprise 
the  vast  majority  of  halon  applications. 

Halons  are  used  in  s  wide  range  of  fire 
protection  applications  because  they 
combine  five  characteristics.  First,  tbey 
are  highly  effisctive  against  solid,  liquid/ 
gaseous,  and  electrical  fires  (referred  to 
as  Class  A,  B,  and  C  fires,  respectively). 
Second,  the>'  are  clean  agents;  thst  is. 
they  dissipate  rapidly,  leaving  no 
residue  and  therefore  do  not  cause 
"secondary  damage"  to  the  property 
they  are  protecting.  Third,  halons  do  not 
conduct  elsctridty  and  can  be  used  in 
areas  containing  live  electrical 
equipment.  Fourth,  halons  are  gaseous 
substances  that  can  per>etrate  in  and 
around  physical  objects  to  extinguish 
fires  in  otherwise  inaccessible  areas. 
Finally,  halons  are  generally  safa  for 
limited  human  exposure  when  used 
with  proper  exposure  controls. 

Despite  these  advantages,  halons  are 
among  the  most  ozone  depleting 
chemicals  in  use  today.  Halon  1301  has 
an  estimated  ODP  of  16;  Halon  1211  has 
an  estimated  ODP  of  4.  Thus,  while  total 
halon  production  (measured  in  metric 
tons)  comprised  just  2  per  cent  of  the 
total  production  of  Class  I  substances  in 
1986,  halons  represented  23  per  cent  of 
the  total  estimated  ozone  depletion 
potential  of  CFCs  and  halons  combined. 
Halons  therefore  make  up  the  largest  use 
sector  in  terms  of  ozone  depleting 
potentiaL 

The  greatest  releases  of  hakm  into  the 
atmosphere  occur  not  in  extinguishing 
fires,  but  during  testing  and  training, 
service  and  repiair,  and  accidental 
discharges.  Data  generated  as  part  of  the 
Montreal  Protocol's  technology 
assessment  indicate  that  only  IS  per 
cent  of  annual  Halon  1211  emissions 
and  18  per  cent  of  Halon  1301  emissions 
occur  as  a  result  of  use  to  extinguish 
actual  fires.  These  figures  indicate  that 
significant  gains  can  be  made  in 
protecting  the  ozone  layer  by  revising 
testing  and  training  procedures  and  by 
limiting  imnecessary  discharges  through 
better  detection  and  dispensing  systems 
for  halon  and  halon  alternative  systems. 
Additional  information  on  specific 
halon  uses  can  be  found  in  the  Montreal 
Protocol  1991  Assessment  or  in  other 
background  material  in  the  fmblic 
docket.  The  initial  determinations  found 
in  this  section  are  based  on  the  risk 
screen  described  in  the  draft 
background  document  entitled 


"Characterization  of  Risk  from  ths  Use 
of  Substitutes  for  Class  I  Ozone- 
Depleting  Substances:  Fire 
Extinguishing  and  Protection  (Halon 
Substitutes). " 

2.  Substitutes  for  Halons.  The  fire 
protection  community  has  made 
considerable  progress  in  identifying  and 
developing  s«ibstitutes  for  halons  in  fire 
protection  applications.  Several 
manufacturers  have  submitted 
information  regarding  substitute 
streaming  and  total  Hooding  agents,  and 
the  National  Fire  Protectioo  Association 
(NFPA)  has  initiated  efforts  to  develop 
standards  for  their  use  in  total  flooding 
scenarios.  In  addition,  manufacturers 
are  seeking  Underwriters  Laboratories 
(UL)  and  Factory  Mutual  (FM) 
certification  for  systems  employing  the 
new  agents.  The  Agency's  review  of 
halon  substitutes  is  intended  not  to 
replace,  but  to  complement  the 
guidance  of  the  fire  protection 
community  in  directing  the  transition 
away  from  halons  to  substitutes  that  are 
less  destructive  to  the  stratosphere. 

Most  recent  efforts  to  develop 
substitutes  for  halon  have  focused 
primarily  on  halocarbon  chemicals. 
These  are  considered  potential 
"replacements"  for  halon  because  they 
possess  halonlike  properties  (gaseous, 
non-conducting)  and  because  they  can 
be  used  on  Class  A,  B,  and  C  fires.  These 
halocarbon  replacements  can  be 
distinguished  by  the  mechanism  by 
which  they  extinguish  fires.  Chemical 
action  agents,  like  halons,  suppress  fires 
by  interfering  with  the  free  radical  chain 
reactions  that  sustain  a  fire.  Physical 
action  agents  cool,  dilute,  or  smother 
the  fire  (separating  the  air  and  fuel).  In 
general,  chemical  action  agents  are 
much  more  effective  fire  suppressants 
than  physical  action  agents. 

Halocarbons  represent  only  a  portion 
of  agents  available  for  fire  protection. 
Water  mist  or  fog  is  a  newly  developing 
technology  that  uses  fine  water  droplets 
to  suppress  and  extinguish  fires.  Studies 
indicate  that  water  mist  can  be  used  in 
a  wide  variety  of  appUcations  for 
occupied  and  unoccupied  areas 
including  electronics,  machinery 
spaces,  enclosed  spaces,  etc.  Several 
other  "alternative"  agents  such  as  water, 
carbon  dioxide,  foam,  and  dry 
chemicals  are  already  in  widespread  use 
as  fire  extinguishants  and  can  be 
expected  to  find  limited  use  as 
substitutes  for  halon.  Unlike  some 
halocarbons,  these  alternative  agents  are 
not  effective  against  all  types  of  fire. 
They  do  not  ail  have  the  same 
penetration  capability,  nor  are  they  all 
non-conducting  and  non-toxic  Thus, 
each  can  be  used  only  in  specified 
applications  as  directed  by 
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manufacturers  and  by  fire  protection 
authorities  such  as  the  NFPA.  However, 
these  alternatives  should  seriously  be 
considered  as  appropriate  replacements 
to  halons  where  systems  are  being 
redesigned. 

Substitutes  for  halons,  whether  other 
halocarbons  or  alternatives  such  as 
water,  must  meet  four  general  criteria. 
They  must  be  effective  fire  protection 
agents,  have  an  acceptable 
environmental  impact,  have  low 
toxicity,  and  they  must  be  relatively 
clean  or  volatile.  In  addition,  they  must 
be  commercially  available  as  a  halon 
replacement  in  the  near  future. 

The  halon  sector  requires  special 
evaluation  of  consumer  and  worker 
exposures  to  discharges  of  halon 
substitutes  during  fire  emergencies  and 
accidental  discharges.  In  these  acute, 
episodic  exposures  to  the  halon 
substitutes,  cardiac  sensitization  is  of 
particular  interest.  The  term  cardiac 
sensitization  refers  to  an  increased 
susceptibility  of  the  heart  to  adrenaline 
(or  other  catecholamines)  which  may 
result  in  potentially  fatal  heart 
arrhythmias. 

Human  heart  arrhythmias  and  sudden 
deaths  resulting  from  overexposure  to 
Q^,  halons,  and  other  halogenated 
hydrocarbons  have  been  documented  in 
workplace  settings,  and  in  volatile 
substance  abuse  (i.e.  glue-sniffing). 
Several  studies  involving  human 
exposure  in  a  laboratory  setting 
establish  the  potential  significance  for 
human  health  of  animal  data  on  cardiac 
sensitization.  (See  the  backgroimd 
document  "Characterization  of  Risk 
from  the  Use  of  Substitutes  for  Class  I 
Ozone-Depleting  Substances:  Fire 
Extinguishing  and  Protection"  for  more 
details.)  Evaluating  the  safety  of 
potential  halon  substitutes  requires  the 
measurement  of  the  No-Observed- 
Adverse-Effect-Level  (NOAEL)  and  the 
Lowest-Observed-Adverse-Effect-Level 
(LOAEL)  of  cardiac  sensitization  in  an 
appropriate  species,  usually  the  dog. 
The  Agency  uses  the  NOAEL  value  as 
the  basis  to  ensure  protection  to  the 
worker  population. 

The  determination  of  the  safety  of 
either  a  flooding  or  streaming  agent 
substitute  is  also  dependent  on  a 
number  of  other  related  factors.  For  total 
flood  systems,  the  magnitude  of 
exposure  will  depend  on  the  design 
concentration  of  the  flooding  agent  (as 
determined  by  the  substitute's 
extinguishing  concentration  plus  20 
percent,  as  specified  by  NFPA 
guidelines)  and  the  length  of  time  it 
takes  a  person  to  evacuate  the  area  in 
which  the  agent  is  released.  Because 
total  flood  systems  are  designed  to 
achieve  a  uniform  concentration  of 


agent  within  a  space,  the  magnitude  of 
exposure  is  independent  of  the  size  of 
space,  size  of  fire,  or  proximity  of 
person  to  the  fire.  In  assessing  exposure 
and  consequent  use  restrictions,  the 
design  concentration  of  a  total  flood 
substitute  is  compared  to  its  cardiotoxic 
NOAEL  and  LOAEL  levels.  Generally,  if 
the  design  concentration  is  higher  than 
the  agent's  NOAEL  level,  concUtions  are 
placed  on  the  use  of  the  agent  to  ensure 
human  safety.  For  example,  if  the 
NOAEL  is  1  percent  and  the  LOAEL  is 
2.5  percent,  but  the  substitute  requires 
4  percent  concentration  to  extinguish  a 
fire,  all  personnel  must  be  evacuated 
bom  an  area  before  the  concentration 
exceeds  the  2.5  percent  LOAEL.  If  there 
is  a  possibility  that  someone  must  enter 
a  room  while  the  agent  is  likely  to 
exceed  the  NOAEL  level,  Self  Contained 
Breathing  Apparatuses  (SCBA)  must  be 
worn  in  accordance  vdth  OSHA  safety 
requirements. 

m  contrast,  exposure  to  substitute 
streaming  agents  can  be  expected  to 
vary  greatly  depending  on  the  amount  of 
agent  released,  the  time  needed  to 
extinguish  a  fire,  the  size  of  the  room  or 
enclosure  in  which  a  fire  occurs,  the 
size  of  the  fire,  the  proximity  of  the 
person  to  the  point  of  discharge  of  the 
agent,  the  rate  at  which  fresh  air 
infiltrates  the  space,  and  the  air 
exchange  rate  near  the  fire.  Assessment 
of  exposure  in  streaming  applications  is 
much  more  complicated  and  requires 
development  of  a  model  and  testing  of 
the  values  assumed  for  the  variables 
described  above.  The  resulting  modeled 
peak  exposure  rate  is  compared  to  the 
NOAEL  in  our  assessments.  For  some 
proposed  substitutes,  the  Agency 
requires  personal  monitoring  data  in 
order  to  complete  the  assessment. 
.  Evaluating  halon  substitutes  also 
requires  assessing  the  efficacy  of 
substitute  agents.  The  efficacy  of  a  fire 
protection  agent  can  be  measured  by  the 
extinguishing  concentration  required  to 

!>ut  out  a  burning  fire.  With  substitutes 
or  handheld  extinguishers  and  for  total 
flood  systems  on  weight-constrained 
systems  (such  as  aircraft  and  space 
systems),  designers  are  also  concerned 
wth  the  weight  of  substitute  required  to 
replace  the  halon.  This  factor  is  referred 
to  as  the  weight  equivalency  ratio  and 
relates  the  number  of  pounds  of 
substitute  required  to  replace  each 
pound  of  halon  to  achieve  the  same  fire 
extinguishing  capability.  In  other 
applications,  such  as  with  existing 
equipment,  required  storage  volume  for 
a  substitute  is  of  greatest  concern.  This 
quantity  can  be  measured  by  the  storage 
volume  equivalency  ratio  which  is 
defined  as  the  ratio  of  the  storage 
volume  of  substitute  to  the  storage 


volume  of  halon  required  to  achieve  the 
same  fire  extinguishing  capability. 
These  three  measures  will  be  used 
throughout  this  proposed  rule  to 
evaluate  halon  substitutes. 

After  concluding  the  analysis  of 
alternatives  to  halon.  the  Agency  in 
some  cases  proposes  to  approve  the  use 
of  an  agent  contingent  on  certain 
conditions.  In  implementing  its  use  of 
conditions,  the  Agency  has  sought  to 
avoid  overlap  with  other  existing 
regulatory  authorities.  EPA  has  taken  a 
number  of  steps  to  mitigate  this 
potential  for  duplication.  First,  EPA 
intends  to  limit  the  use  of  conditions  to 
cases  in  which  clear  regulatory  gaps 
exist.  Second,  these  existing  regulatory 
gaps  must  render  the  use  of  a  substitute 
an  unreasonable  risk  in  the  absence  of 
any  additional  controls.  Third,  in  the 
limited  cases  in  which  conditions  may 
be  necessary,  the  Agency  will  impose 
them  only  after  going  through  formal 
notice-and-comment  ralemaking. 
Finally,  the  Agency  intends  to  withdraw 
existing  conditions  when  they  are 
superseded  by  appropriate  regulatory 
controls  under  other  authorities. 

The  Agency,  however,  requests 
comment  on  the  general  issue  of  the 
need  for  use  of  conditions.  In  particular, 
EPA  requests  comment  on  whether 
section  612  in  fact  confers  upon  the 
Agency  the  authority  to  go  beyond  the 
listing  of  acceptable  and  unacceptable 
alternatives  and  to  set  such  use 
conditions;  and  on  the  capability  and 
practicality  of  EPA  enforcing  use 
conditions  which  may,  for  example, 
closely  resemble  workplace  safety 
standards  which  are  ty^jically  within  the 
enforcement  purview  of  other  regulatory 
authorities. 

EPA  also  requests  comment  on 
whether,  when  an  imreasonable  risk 
might  exist  due  to  a  gap  in  regulatory 
coverage,  the  appropriate  means  to 
address  these  risks  is  through  the 
existing  regulatory  framework  of  other 
federal  au&orities.  For  example,  rather 
than  using  EPA's  use  conditions  to 
address  existing  gaps  in  workplace 
safety  standards,  EPA  could  refer  the 
matter  to  the  appropriate  OSHA 
authorities  and  request  appropriate 
action  to  mitigate  an  othenvise 
unreasonable  risk.* 

Alternatively,  where  the  length  of 
time  required  to  address  a  problem 
under  another  authority  may  be 
unacceptably  long  given  the  nature  of 
the  risk,  there  may  be  cases  in  which 


«  29  use  654.  OSHA  Genoral  Duty  Clause, 
raqiiim  thai  each  employer  "shall  furnish  to  each 
of  his  employee*  employment  and  a  place  of 
employmeat  which  are  tree  from  recognized 
haxards  that  are  causing  or  are  tikelv  to  cause  death 
or  serious  physical  harm  to  his  employees.  '  •  •  " 
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EPA  would  simply  consider 
unacx»ptable  the  use  of  a  given 
substitute,  pending  the  development  of 
a  regulatory  framework  to  control  the 
risk  it  poses  in  its  use  as  a  substitute  for 
an  ozone-depleting  compound. 

Finally,  EPA  requests  comment  on  the 
use  of  conditions  where  no  regulatory 
gap,  per  se,  exists,  but  where  the  use  of 
an  alternative  poses  risk  to  the  public. 
By  imposing  such  conditions,  EPA 
would  be  establishing  a  new  regulatory 
framework  where  one  did  not 
previously  exist.  For  example,  explosion 
inertion  agents  are  not  currently 
regulated  by  OSHA  or  any  other 
regulatory  body.  However,  design 
concentrations  for  systems  protecting 
from  explosion  of  various  gases  or 
flammable  liquids  may  expose 
personnel  to  cardiotoxic  levels  of 
inertion  agents.  While  the  Agency  is  not 
currently  proposing  to  place  conditions 
for  the  use  of  alternatives  in  occupied 
areas,  it  may  do  so  in  the  final  rule 
subject  to  public  comment  as  well  as 
further  analysis  with  agencies  such  as 
OSHA  and  OMB.  EPA  could  place  a 
condition  for  use  of  alternative  agents  in 
occupied  areas  which  would  identify 
the  cardiotoxic  LOAEL  and  would 
prohibit  design  concentrations  that 
exceed  that  level. 

The  primary  candidate  substitutes  for 
halons  in  fire  protection  applications 
are  discussed  below  by  category.  No 
SNAP  submissions  have  been  received 
for  substitutes  to  replace  halons  in 
explosion  suppression  applications. 
However,  in  the  listing  decisions, 
explosion  suppression  is  included  with 
the  explosion  inertion  decisions.  Tlie 
Agency  is  requesting  comment  on  this. 

a.  Brominated  Hydrofluorocarbons. — 
Brominated  hydrofluorocarbons 
(HBFCs)  are  an  effective  halon 
substitute.  Because  these  substances 
contain  bromine,  they  act  as  chemical 
action  agents  in  the  same  manner  as  the 
halons.  In  fact,  some  HBFCs  are  more 
elective  than  Halons  1211  and  1301  in 
specific  applications.  For  this  reason. 
HBFCs  can  replace  Halons  1211  and 
1301  on  nearly  a  one-to-one  basis  and 
appear  to  have  significant  applicability 
in  existing  systems.  However,  the 
presence  of  bromine  also  means  that 
these  agents  have  higher  ozone- 
depleting  potentials  than  other  halon 
substitutes. 

At  this  time,  only  one  HBFC.  HBFC- 
22B1,  is  expected  to  be  coounercially 
available  in  the  near  term. 
Extinguishment  testing  indicates  that 
HBFC-22B1  can  replace  Halon  1211  at 
a  ratio  of  1.08  by  weight,  making  it  a 
substitute  for  handheld  extinguishers. 
HBFC-22B1  can  also  replace  Halon 
1301  at  a  ratio  of  1.4  by  weight  and  1.3 


by  storage  volume,  making  it  technically 
suitable  for  use  in  existing  total  flood 
systems. 

HBFC-22B1  can,  however,  serve  only 
as  an  interim  substitute  for  halons.  The 
substance  has  an  estimated  ODP  of  0.74 
and  will  soon  be  added  to  the  list  of 
Class  I  substances  in  accordance  with 
section  602(d)  of  the  Qean  Air  Act 
Under  the  Montreal  Protocol, 
production  of  HBFC-22B1  is  required  to 
be  completely  phased  out  by  January  1. 
1996.  In  addition,  this  agent  was 
submitted  to  the  Agency  as  a 
Premanu&cture  Notice  (PMN]  and  is 
presently  subject  to  requirements 
contained  in  a  Toxic  Substance  Control 
Act  (TSCA)  section  5(e)  Consent  Order 
and  associated  Significant  New  Use 
Rule  (40  CFR  721.1296).  The  provisions 
of  today's  proposed  rule  do  not 
supersede  those  of  the  TSCA  regulations 
presently  in  effect,  and  readers  should 
note  that,  at  present,  the  terms  of  the 
TSCA  requirements  are  more  restrictive 
than  the  provisions  of  this  rule. 

b.  Hydrochlorofluorocarbons 

A  number  of 
hydrochlorofluorocarbons  (HCFCs)  have 
also  been  suggested  as  halon 
replacements.  These  include  HCFC-22, 
HCFC-123.  and  HCFC-124.  These 
HCFCs  are  effective  fire-fighting  agents, 
but  because  they  are  physical  action 
agents,  they  are  considerably  less 
effective  than  halons  or  HBFCs  and  thus 
exhibit  high  extinguishing 
concentrations.  Further,  although  the 
ozone  depletion  potential  of  HCFCs  is 
considerably  lower  than  that  of  either 
halons  or  HBFCs,  they  are  listed  as  Class 
n  chemicals  under  the  Clean  Air  Act 
and  their  production  will  be  phased  out. 
As  a  result,  these  chemicals  can  serve 
only  as  interim  halon  substitutes. 

HCFC-22  has  been  suggested  as  a 
total  flooding  agent.  HCFC-22  has  a  low 
acute  toxicity,  but  its  ODP  (0.05)  is 
higher  than  other  candidate  HCFCs.  The 
extinguishing  concentration  is  11.6 
percent,  the  highest  of  the  candidate 
HCFCs.  while  its  cardiotoxicity  LOAEL 
is  5.0  percent  It  also  is  somewhat 
inferior  in  terms  of  weight  and  storage 
volume  equivalents.  For  these  reasons, 
this  compound  is  unlikely  to  be  used  as 
a  single  agent. 

HCFC-123  is  being  considered  as  a 
streaming  agent  to  replace  Halon  1211. 
Because  of  its  relatively  high 
effectiveness,  HCFC-123  could  replace 
Halon  1211  at  a  ratio  of  1.8  by  weight— 
a  figure  considerably  better  than  that  of 
most  other  streaming  substitutes. 
HCFC-123  has  the  lowest  ODP  of  all  the 
HCFCs  proposed  as  halon  substitutes, 
and  its  global  wanning  potential  (GWP) 
is  half  that  of  other  proposed  HCFC 


substitutes.  However,  HCFC-123,  has  a 
cardiotoxic  level  of  2.0  percent  in  the 
dog,  with  no  effect  apparent  at  1.0 
percent.  Potential  users  have  expressed 
concern  about  using  HCFC-123,  or 
blends  containing  HCFC-123  as  the 
primary  constituent,  in  small  enclosed 
areas.  However,  actual  exposures  were 
assessed  using  personal  monitoring,  and 
the  Agency  concludes  that  likely 
exposure  levels  do  not  exceed  safe 
levels. 

HCFC-124  is  being  considered  as  both 
a  total  flooding  agent  and  a  streaming 
agent,  both  alone  and  in  blends.  HCFC- 
124  demonstrates  average  performance 
compared  to  other  halon  substitutes  as 
a  fire  extinguishant  and  has  relatively 
low  ODP  and  GWP  values.  Testing 
indicates  that  the  substance  may  be 
lethal  at  levels  ranging  from  24  perccent 
to  36  percent.  Cardiotoxicity  occurs  in 
the  dog  at  2.5  percent  with  no  effect 
apparent  at  1.0  percent.  Potential  users 
express  concerns  regarding  exposures  in 
small  enclosed  spaces. 

c.  Hydrofluorocarbons. 
Hydrofluorocarbons  (HFCs)  have  also 
been  suggested  as  halon  substitutes. 
HFCs  are  physical  action  agents  and  are 
less  effective  than  halons  or  HBFCs.  Due 
to  their  reduced  efficacy,  considerably 
larger  storage  volumes  are  required  for 
use  in  fire  protection  systems.  Their 
great  advantage  over  halons.  HBFCs. 
and  HCFCs  is  that  HFCs  have  an  ozone 
depletion  potential  of  zero.  However, 
when  exposed  to  fires,  HFCs  potentially 
decompose  into  greater  amoiuits  of 
hydrogen  fluoride  (HF)  than  do  HCFCs, 
depending  on  the  number  of  fluorines  in 
the  molecule.  Discharge  of  these 
chemicals  onto  a  fire  must  be  rapid  to 
prevent  the  buildup  of  large  amounts  of 
these  decomposition  products. 

In  addition,  some  hFCs  can 
potentially  contribute  to  global 
wanning.  The  Agency  examines  the 
atmospheric  lifetime  and  global 
wanning  potential  (GWP)  of  each 
substitute  to  establish  a  risk  balanced 
Usting  decision.  If  an  agent's 
atmospheric  lifetime  or  GWP  is 
unusually  large  relative  to  other 
available  substitutes,  the  use  of  these 
agents  may  be  allowed  only  for  specific 
limited  uses  to  prevent  widespread 
adoption. 

HFC-23,  HFC-32,  HFC-125,  HFC- 
134a,  and  HFC-227ea  have  all  been 
proposed  as  total  flooding  agents.  HFC- 
227ea  has  also  been  proposed  as  a 
streaming  agent.  Required  extinguishing 
concentraiions  vary  from  5.9  percent  for 
HFC-227ea  to  12.4  percent  for  HPC-23. 
Required  storage  volumes  will  vary  from 
2.5  to  4.5  times  tliat  required  for  1301. 
Weight  equivalency  ratios  compared  to 
1301  vary  from  1.1  for  HFC-32  to  2.65 
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for  HFC-125.  All  have  low  acute 
toxicity  levels. 

Not  all  of  these  substances  have  been 
fully  investigated  for  commercialization. 
Specifically,  HFC-32  is  considered 
flammable  with  a  flammabiUty  range 
that  is  very  large,  and  would  probably 
require  blending  with  another  material 
to  make  a  nonflammable  mixture. 

d.  Perfluorocarbons. — 
Perfluorocarbons  (PFCs)  are  effective 
fire  protection  agents,  having  the  lowest 
required  extingmshing  concentration  of 
any' of  the  suggested  substitutes  other 
than  HBFCs.  However,  these 
compounds  have  high  molecular 
wei^ts  which  create  weight  and  storage 
replacement  ratios  that  are  somewhat 
higher  than  the  HCFCs  and  many  of  the 
HFC  candidates.  Two  PFCs  have  been 
submitted  as  halon  replacements: 
perfluorobutane  (FC  3-1-10)  as  a  total 
flood  replacement  for  Halon  1301,  and 
perfluorohexane  (FC  5-1-14)  as  a  Halon 
1211  replacement  primarily  for  USAF 
flightline  applications. 

As  discussed  in  the  section  on 
refrigerants,  PFCs  are  of  concern  due  to 
long  atmospheric  lifetimes  and  their 
potential  to  contribute  to  global 
warming.  The  intent  of  SNAP  is  to 
reduce  the  overall  risk  to  health  and  the 
environment.  Since  there  is  no  other 
regulatory  authority  controlling  the 
emissions  of  such  long-lived  agents,  the 
Agency  intends  to  take  conservative 
decisions  regarding  substances  with  the 
potential  to  cause  significant 
environmental,  and  ultimately  human 
health,  impacts.  Therefore,  the  Agency 
is  proposing  to  prohibit  discharge 
testing  and  training  with  these  agents, 
and  to  require  recapture  and  recycling 
in  order  to  minimize  emissions  of  these 
agents.  Eighty  to  eighty-five  percent  of 
all  halon  emissions  are  due  to  testing, 
training,  leakage  and  accidental 
discharge,  and  it  is  likely  that  such 
emission  patterns  will  occur  with  the 
alternative  agents  as  well.  In  addition, 
the  Agency  proposes  to  allow  use  of 
PFCs  only  for  applications  involving 
critical  military  uses,  the  protection  of 
public  safety  or  national  security,  or  life 
support  functions.  The  Agency  invites 
comment  about  the  niche  these  agents 
can  best  serve  in  light  of  the  fact  3iat  the 
Agency  seeks  to  prevent  their 
widespread  use.  The  Agency 
specifically  invites  comment  on  the  cost 
of  these  restrictions  and  benefits  in 
terms  of  reduced  potential  for  global 
warming. 

e.  Chlorofluomcarbons. — 
Chlorofluorocarbons  (CFCs)  have  also 
been  proposed  as  halon  alternatives, 
either  individually  or  in  blends. 
However,  since  production  of  CFCs  is  to 
be  phased  out  by  the  end  of  1995. 


sufficient  quantities  of  recycled  CFC 
would  have  to  be  available  for  halon 
applications,  making  it  improbable  that 
'   sipiificant  shifts  to  these  compounds 
will  occiu-.  CFCs  are  relatively  effective 
fire  extinguishants  and  have  well- 
understood  toxicity  characteristics. 
While  CFCs  deplete  stratospheric  ozone, 
their  ODPs  are  significantly  lower  that 
those  of  Halons  1211  and  1301. 

/.  Blends.— A  number  of 
manufacturers  have  proposed 
proprietary  blends  of  chemicals  for  fire 
protection  appUcations.  These  blends 
combine  a  variety  of  CFCs,  HCFCs. 
HFCs.  PFCs,  inert  gases,  and  other 
additives  to  achieve  desired  levels  of 
effectiveness,  toxicity,  and 
decomposition  products.  Most  of  these 
blends  have  non-zero  ODPs  and  GWPs. 
Toxicity  varies  with  the  exact 
composition  of  the  blend. 

Wnere  possible,  the  Agency  has 
examined  both  the  blend  and  its 
individual  constituents.  Characteristics 
of  the  overall  combination,  in  some 
cases,  were  examined  to  estimate  a 
weighted  average  of  the  characteristics 
of  the  individual  components. 

g.  Non-halocarbon  Alternative  Agents. 
Non-halocarbon  alternative  agents  such 
as  CO2,  dry  chemical,  foams,  inert  gas 
blends  and  water  that  are  oirrently  in 
widespread  use  may  also  be  used  as 
substitutes  for  halon.  However,  as  noted 
above,  these  agents  are  not  as  widely 
applicable  as  are  the  halons  and  must  be 
used  in  end  uses  recommended  by  the 
manufacturers  and  approved  by 
standard-setting  entities  such  as  the 
NFPA. 

CO2  can  be  used  as  a  streaming  or  a 
total  flooding  agent.  In  the  past,  CO2 
systems  were  used  in  many  of  the 
applications  now  served  by  halons.  As 
a  total  flooding  agent,  CO2  has  an 
extinguishing  concentration  ten  times 
that  of  Halon  1301  and  requires  1.4 
times  the  storage  volume  required  by 
1301  systems;  it  is  also  an  asphyxiant  in 
the  concentrations  required  for  total 
flooding.  Streaming  CO2  extinguishers 
must  also  be  larger  and  heavier  than 
1211  extinguishers  and  have  no  Class  A 
fire  rating.  Additionally,  depending  on 
the  exposure  characteristics  discussed 
above,  CO2  may  reach  dangerous  levels 
in  small  areas. 

One  manufacturer  has  developed  a 
blend  of  CO2  mixed  with  inert  gases  as 
a  Halon  1301  substitute  in  total  flood 
systems.  This  agent  would  not  be 
considered  a  'drop  in'  replacement  due 
to  its  high  extinguishing  concentration. 
As  it  is  a  non-reactive,  non-halocarbon 
substance,  and  thus  is  not  carcinogenic, 
mutagenic  or  teratogenic,  the  toxicity 
and  cardiotoxidty  tests  normally 
applied  to  halon  substitutes  do  not 


apply  here.  Rather,  this  agent  is  a 
potential  asphyxiant.  It  is  designed  to 
decrease  the  oxygen  level  to  12  to  14  per 
cent,  at  which  combustion  cannot  be 
supported.  OSHA  requires  oxygen  levels 
to  be  at  least  19.5  per  cent  for  human 
safety.  It  has  been  suggested  that  this 
particular  blend  increases  breathing 
rates,  thus  making  the  oxygen  deficient 
atmosphere  breathable  for  short  periods 
of  time.  Data  submitted  by  the 
manufacturer  was  peer-reviewed  by 
pulmonary,  cardiac,  and  stroke 
specialists.  All  have  agreed  that  the 
blend  does  not  pose  significant  risk  to 
the  working  population  and  may  even 
pose  less  risk  than  does  exposure  to 
halocarbon  agents. 

Dry  chemical  extinguishers  are 
suitable  for  Qass  A,  B,  and  some  Class 
C  fires.  Total  flooding  systems  using  dry 
chemical  are  rare,  but  some  "localized 
applications"  exist  around  deep  fat 
fryers  and  textile  machines.  Generally, 
dry  chemical  extinguishers  are  more 
effective  than  halons.  but  dry  chemical 
is  not  a  clean  agent  and  cannot  be  used 
without  potentially  damaging  precision 
machinery  and  other  equipment. 

Water  is  an  effective  fire  protection 
agent  that  can  be  used  with  either  total 
flooding  or  streaming  systems.  Water  is 
primarily  a  Class  A  foe  extinguishant. 
but  can  be  used  against  Class  B  when 
applied  as  a  fine  mist.  Water  also 
produces  a  cooling  effect  that  prevents 
re-ignition.  Water,  typically  cannot  be 
used  against  Class  C  electrical  fires  and 
may  cause  considerable  secondary 
damage  in  some  applications.  However, 
a  promising  new  technology 
incorporates  fine  water  droplets  to 
create  a  water  mist  or  fog.  It  has  been 
suggested  that  water  mist  systems  are 
safe  for  use  on  Gass  A  and  B  fires,  and 
even  on  Class  C  electrical  fires  without 
causing  secondary  damage. 

Foams  are  extremely  effective  in 
extinguishing  flammable  liquids  (Class 
B  fires)  and  to  some  degree  against  Class 
A  fires.  Portable  and  handheld  systems 
are  available  for  use  as  streaming  agents, 
but  high-  and  medium-expansion  foams 
are  also  marketed  for  total  flooding 
applications  in  inaccessible  areas  (such 
as  between  floors  or  in  marine 
machinery  spaces).  Use  of  high-  and 
medium-density  foams  can  be 
dangerous  in  large,  cluttered  or 
hazardous  enclosures  in  which  people 
might  be  present,  but  foams  are  not 
typically  considered  toxic.  Nevertheless, 
foams  can  cause  secondary  damage  and, 
due  to  their  water  content,  cannot  be 
used  with  electrical  fires.  They  do  not 
penetrate  as  well  as  gaseous  agents. 
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3.  Preliminary  Listing  Decisions 

In  order  to  evaluate  the  acceptability 
of  proposed  halon  substitutes,  the 
Agency  divided  the  fire  protection 
sector  into  six  end-uses:  (1)  Residential/ 
Consumer  Streaming  Agents,  (2) 
Commercial/Industrial  Streaming 
Agents,  (3)  Military  Streaming  Agents, 
(4)  Total  Flooding  Agents  for  Occupied 
Areas.  (5)  Total  Flooding  Agents  for 
Unoccupied  Areas,  and  (6)  Explosion 
Inertion.  The  table  in  Appendix  B 
provides  a  summary  of  decisions  by  end 
use. 

For  some  substitutes,  data  required  by 
the  Agency  to  complete  a  risk 
assessment  is  not  yet  available  or  has 
not  been  submitted  to  the  Agency  as 
requested.  As  a  result,  not  afi  candidate 
substitutes  have  been  fully  evaluated  by 
the  Agency.  Those  substitutes  which  the 
Agency  is  currently  reviewing,  but  for 
which  a  final  determination  cannot  yet 
be  made,  are  listed  as  pending  in  the 
table  in  Appendix  B.  The  Agency  will 
make  every  effort  to  evaluate  these 
chemicals  before  promulgation  of  the 
final  rule. 

a.  Acceptable  Substitutes. — (1) 
Streaming  Agents:  Consumer 
Applications. 

(a)  HBFC-22B1.  HBFC-22B1  is 
proposed  acceptable  as  a  streaming 
agent  in  consumer  applications  for 
nonresidential  uses  only.  Given  the 
potential  market  penetration  and  the 
high  ODP  of  HBFC-22B1 ,  use  of  HBFC- 
22Bl  in  consumer  applications  was 
estimated  to  cause  unacceptable  damage 
to  the  ozone  layer  and  an  excessively 
high  number  of  skin  cancer  cases  and 
deaths.  The  total  estimated  skin  cancer 
cases  and  fatalities  from  the  use  of  22B1 
as  a  halon  1211  replacement  in  all  uses 
including  consumer  uses  is 
approximately  30,000  and 
approximately  600,  respectively.  In  light 
of  the  availability  of  other  fire 
protection  agents  with  lower  associated 
risks,  the  Agency  determined  that  the 
risks  posed  by  HBFC-22B1  were  too 
large  to  justify  widespread  use  in  the 
consumer  sector. 

In  addition  to  concern  about  its  ODP, 
use  of  HBFC-22B1  in  residential 
applications  may  present  exposure  risks 
of  cardiosensitization.  To  assess  this 
risk,  the  Agency  modeled  the  peak 
concentration  of  HBFC-22B1  that  would 
be  expected  if  such  an  extinguisbant 
were  used  to  suppress  a  kitchen  fire  and 
estimated  the  decline  from  the  peak. 
Such  analysis  indicated  that  peak 
concentrations  of  HBFC-22B1  would 
exceed  3300  ppm.  This  is  in  excess  of 
NFTA  ceilings  for  exposure. 

Because  of  its  effiectiveness,  the 
Agency  is  approving  use  of  HBFC-22B1 


as  a  streaming  agent  only  for 
nonresidential  uses  only.  However,  it 
can  only  be  considered  a  transitional 
agent,  because  it  will  be  phased  out  as 
a  Class  I  substance  in  accordance  with 
the  Clean  Air  Act  and  with  the 
requirements  of  the  Montreal  Protocol. 

This  agent  was  submitted  to  the 
Agency  as  a  Premanufactuxe  Notice 
(PMN)  and  is  presently  subject  to 
requirements  contained  in  a  Toxic 
Substance  Control  Act  (TSCA)  section 
5(e)  Consent  Order  and  associated 
Si^iificant  New  Use  Rule  (40  CFR 
721.1296).  Under  the  terms  of  the 
Consent  Order,  it  may  be  used  only  for 
outdoor  automotive  and  marine 
applications.  In  addition,  to  ensure  safe 
use,  the  sale  of  this  product  is  restricted 
to  a  size  discouraging  residential  use, 
with  a  minimum  UL  rating  of  SBC.  The 
imit  must  be  properly  labeled  indicating 
that  residential  use  is  prohibited  due  to 
danger  of  cardiotoxicity;  indicating 

firoper  space  volume  restrictions 
imiting  exposure  to  1  per  cent;  and 
indicating  proper  evacuation  and 
reentry  requirements.  In  addition,  the 
agent  may  only  be  sold  in  rechargeable 
units  to  encourage  reuse  and  recycling 
and  to  discourage  the  potential  for  the 
agent  to  escape  to  the  atmosphere 
through  improper  disposal. 

(b)  HCTC-123,  HCFC-123  is 
acceptable  as  a  streaming  agent  for 
consumer  applications.  Because  of  its 
relatively  hig^  effectiveness,  HCFC-123 
could  replace  Halon  1211  at  a  ratio  of 
1.8  by  weight — a  figure  considerably 
better  than  that  of  most  other  streaming 
substitutes.  HCFC-123  has  the  lowest 
ODP  of  all  the  HCFCs  proposed  as  halon 
substitutes,  and  its  global  wanning 
potential  (GWP)  is  half  that  of  other 
proposed  HCFC  substitutes.  However, 
since  HCFC-123,  has  a  cardiotoxic  level 
of  2.0  per  cent  in  the  dog,  with  no  effect 
apparent  at  1.0  per  cent,  potential  users 
have  expressed  concern  about  using 
HCFC-123  or  blends  containing  HCFC- 
123  as  the  primary  constituent. 
However,  actual  exposures  were 
assessed  using  personal  monitoring 
devices,  and  the  Agency  concludes  that 
likely  exposure  levels  from  its  use  as  a 
streaming  agent  do  not  exceed  safe 
levels. 

(c)  (HCFC  Blend]  B 

[HCFC  Blend]  B  is  acceptable  as  a 
streaming  agent  for  consumer 
applications. — ^This  blend  consists 
largely  of  HCFC-123,  therefore,  as  with 
HCFC-123,  it  has  been  shown  in  tests  to 
have  a  relatively  high  effectiveness  with 
a  weight  equivalency  ratio  to  Halon 
1211  of  1.8 — a  figure  considerably  better 
than  that  of  most  other  streaming 
substitutes.  HCFC-123  has  the  lowest 


ODP  of  all  the  HCFCs  proposed  as  halon 
substitutes,  and  its  global  warming 
potential  (GWP)  is  half  that  of  other 
proposed  HCFC  substitutes.  While 
HCFC-123  has  a  cardiotoxic  level  of  2.0 
per  cent  in  the  dog,  with  no  effect 
apparent  at  1.0  per  cent,  actual 
exposures  from  use  of  this  blend  as  a 
streaming  agent  were  assessed  using 
personal  monitoring  devices.  The 
Agency  concludes  that  Ukely  exposure 
levels  do  not  exceed  safe  levels. 

(d)  (CFC-Blendl 

[CFC-Blend]  is  acceptable  as  a 
streaming  agent  for  nonresidential 
consumer  use. — While  [CFC-Blendj 
contains  CFCs,  its  overall  ODP  is  0.9S, 
which  is  less  than  one-fourth  that  of 
Halon  1211.  [CFC-Blend]  is  the  most 
effective  of  all  other  halon  substitutes 
except  for  HBFG-22B1  and  HCFC-123, 
eind  does  not  pose  the  exposure  risk  of 
HBFC-22B1  in  certain  scenarios.  (CFp- 
Blend]  is  generally  considered  non-toxic 
but  in  light  of  its  high  ODP  relative  to 
other  substitute  agents  and  the  large 
potential  market  for  consumer/ 
residential  extinguishers,  alternative 
agents  such  as  water  and  dry  chemical 
are  considered  sufficient  for  residential 
uses.  In  addition,  this  substitute  will  be 
phased  out  by  IDecember  31, 1995. 

(e)  Dry  Chemical 

Dry  chemical  extinguishers  are 
approved  for  use  in  residential 
streaming  applications  as  a  Halon  1211 
substitute. — Dry  chemical  extinguishers 
can  be  used  as  a  substitute  for  Halon 
1211  in  most  residential  applications. 
While  dry  chemical  extinguishers  can 
be  used  on  Class  A,  B,  or  C  fires 
depending  upon  the  type  of  powder 
used,  they  do  not  always  penetrate  well 
around  obstacles,  they  do  not  inhibit  re- 
ignition  of  fires,  they  do  not  cool 
surfaces,  they  can  cause  secondary 
damage,  and  discharge  in  confined 
spaces  can  result  in  temporary  loss  of 
visibility.  Dry  chemical  extinguishers 
shouM  be  used  only  in  accordance  with 
manufacturer's  guidelines  and  with 
relevant  NFPA  standards. 

(f)  Carbon  Dioxide 

Carbon  Dioxide  extinguishers  are 
approved  for  use  in  residential 
streaming  applications  as  a  Halon  1211 
substitute. — Carbon  dioxide  can  be  used 
as  a  direct  substitute  for  Halon  1211  in 
specified  applications.  Carl>on  dioxide 
systems  have  no  rating  versus  Class  A 
fires  and  so  must  be  used  in  conjunction 
with  another  type  of  extinguisher  to 
ensure  that  all  possible  fire  scenarios 
can  be  appropriately  handled.  In 
addition,  discharge  of  carbon  dioxide 
into  confined  spaces  may  result  in  COj 
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concentrations  above  the  Immediately 
Dangerous  to  Life  and  Health  (IDLH) 
level.  Areas  into  which  carbon  dioxide 
is  discharged  should  be  immediately 
evacuated  and  ventilated.  Carbon 
dioxide  extirr  .'ishars  should  be  used 
only  in  accordance  with  manufacturer's 
guidehnes  and  appUcabio  NFPA 
standards. 

y  Water 

Water  extinguishers  are  approved  for 
use  in  residential  streaming 
applications  as  a  HaJon  1211  substitute. 
Users  should  be  aware,  however,  that 
water  extinguishers  cannot  act  as  a 
substitute  for  Halon  1211  in  all 
applications.  Water  is  primahiy  a  Class 
A  (solid)  fire  extinguisnant  and  should 
not  be  used  with  Class  B  (flammable 
hquid)  or  C  (electrical)  fires.  Water  may 
damage  objects  onto  which  it  is 
discharged.  Water  extinguishers  should 
be  used  only  in  accordance  with 
manufacturer's  guidelines  and  with 
NFPA  standards. 

(h)Foam 

Foam  extinguishers  are  approved  for 
use  in  residential  streaming 
apphcations  as  a  Haion  1211  substitute. 
Foam  extinguishers  cannot  be  used  as  a 
substitute  for  halon  in  all  applications. 
Portable  foam  extinguishers  are 
intended  primarily  for  use  on  flammable 
liquid  fires  and  are  somewhat  eHective 
on  Class  A  fires.  Foams  can  also  cause 
secondary  damage  on  objects  onto 
which  it  is  discharged.  Foam 
extinguishers  should  be  used  in 
accordance  with  manufacturer's 
guidelines  and  with  NFPA  standards. 

(2)  Streaming  Agents:  Commercial/ 
Industrial  Use 

(a)  HBFG-22B1 

HBFC-22B1  is  approved  for  use  as  a 
streaming  agent  in  commercial/ 
industriaJ  applications.  Despite  its  high 
ODP,  this  chemical  will  enable  industry 
to  more  rapidly  shift  away  ht>m  1211 
extinguishants  which  have  an  even 
higher  ODP.  Moreover,  as  the  chemical 
will  be  phased  out  as  a  Class  I  substance 
on  January  1. 1996,  only  limited  use  is 
expected  to  be  made  of  thirf  substitute. 

Worker  exposure  may  be  a  concern  in 
small  office  areas,  but  in  larger  offices, 
modeling  efforts  indicate  that  HBFC- 
2281  can  be  used  safely.  In  most  office/ 
industrial  fire  scenarios,  proper 
procedures  should  be  in  place  regarding 
the  operation  of  the  extinguisher  and 
ventilation  of  extinguishment  areas  after 
dispensing  the  extinguishant  to 
minimize  concerns  about  exposure. 

This  agent  was  sabraitted  to  the 
Agency  as  a  Preraanufacture  Notice 
(PMNj  and  is  presently  subject  to 


requirements  contained  in  a  Toxic 
Substance  Control  Act  (TSCA)  section 
5(e]  Consent  Order  and  associated 
Significant  New  Use  Rule  (40  CFR 
721.1296).  Under  the  terras  of  the 
Consent  Order,  to  ensure  safe  use,  the 
sale  of  this  product  is  restricted  to  a  size 
discouraging  residential  use,  with  a 
minimum  UL  rating  of  SBC.  The  unit 
must  be  properly  labeled  indicating  that 
residential  use  is  prohibited  due  to 
danger  of  toxicity,  listing  proper  space 
volume  restrictions  limiting  exposure  to 
1  per  cent,  and  indicating  proper 
evacuation  and  reentry  requirements.  In 
addition,  the  agent  may  only  be  sold  in 
rechargeable  units  to  encourage  reuse 
and  recycling  and  to  discourage  the 
potential  for  the  agent  to  escape  to  the 
atmosphere  through  improper  disposal. 
EPA  invites  comment  on  these  use 
restrictions. 

(b)  (CFC-Blend) 

[CFC-Blend]  is  acceptable  as  a 
streaming  agent  for  use  in  commercial/ 
industrial  streaming  applications.  While 
(CFC-Blendl  contains  CFCs,  its  overall 
ODP  is  0.95,  which  is  less  than  one- 
fourth  that  of  Halon  1211.  [CFC-Blend] 
is  the  most  efiective  of  all  other  halon 
substitutes  except  for  HBFC-22B1  and 
HCFC-123,  and  does  not  pose  the 
exposure  risk  of  HBFC-22B1  in  certain 
scenarios.  (CFC-Blendj  is  generally 
considered  non-toxic  and  could  serve  as 
a  transitional  substitute  in  many 
streaming  appUcationS;  but  will  be 
phased  out  by  December  31, 1995. 


(c)  HCFC-123 

HCFC- 1 23  is  acceptable  as  a 
streaming  agent  for  commercial/ 
industrial  applications. 

Because  of  its  relatively  high 
effectiveness,  HCFC-123  could  replace 
Halon  1211  at  a  ratio  of  1.8  by  weight— 
a  figure  considerably  better  than  that  of 
most  other  streaming  substitutes. 
HCFC-123  has  the  lowest  ODP  of  all  the 
HCFCs  proposed  as  halon  substitutes, 
and  its  global  warming  potential  (GWP) 
is  half  that  of  other  proposed  HCFC 
substitutes.  However,  since  HCFC-123. 
has  a  cardiotoxic  level  of  2.0  percent  in 
the  dog,  with  no  effect  apparent  at  1.0 
percent,  potential  users  have  expressed 
concern  about  using  HCFC-123,  or 
blends  containing  HCFC-123  as  the 
primary  constituent.  However,  actual 
exposures  were  assessed  using  personal 
monitoring  devices,  and  the  Agency 
concludes  that  likely  exposure  levels 
from  its  use  as  a  streaming  agent  do  not 
exceed  safe  levels. 


(d)  [HCFC  Blend]  B 

[HCFC  Blend]  B  is  acceptable  as  a 
streaming  agent  for  commercial/ 
industrial  applications. 

This  blend  consists  largely  of  HCFG- 
123,  therefore,  as  with  HCFC-123.  it  has 
been  shown  in  tests  to  have  a  relatively 
high  effectiveness  with  a  weight 
equivalency  ratio  to  Halon  1211  of  l.»— 
a  figure  considerably  better  than  that  of 
most  other  streaming  substitutes. 
HCFC-123  has  the  lowest  ODP  of  all  the 
HCFCs  proposed  as  halon  substitutes, 
and  its  global  warming  potential  (GWP) 
is  half  that  of  other  proposed  HCFC 
substitutes.  While  HCFC-123  has  a 
cardiotoxic  level  of  2.0  percent  in  the 
dog,  with  no  effect  apparent  at  1.0. 
percent,  actual  exposiures  fi-om  use  of 
this  blend  as  a  streaming  agent  were 
a8.sessed  using  personal  monitoring 
devices.  The  Agency  concludes  that 
likely  exposure  levels  do  not  exceed 
safe  levels. 

(e)  Dry  Chemical 

Dry  Chemical,  for  the  reasons 
described  and  with  the  limitations 
suggested  in  the  section  on  consumer 
streaming  applications,  are  approved 
for  use  as  a  commercial/industrial 
streaming  agent. 

(f)  Carbon  Dioxide 

Carbon  Dioxide,  for  the  reasons 
described  and  with  the  limitations 
suggested  in  the  section  on  consumer 
streaniing  applications,  is  approved  for 
use  as  a  commercial/industrial 
streaming  agent. 

(g)  Water 

Water,  for  the  reasons  described  and 
with  the  limitations  suggested  in  the 
section  on  consumer  streaming 
applications,  is  approved  for  use  as  a 
commercial/industrial  streaming  agent. 

(h)  Foam 

Foams,  for  the  reasons  described  and 
with  the  limitations  suggested  in  the 
section  on  consumer  streaming 
applications,  is  approved  for  use  as  a 
commercial/industrial  streaming  agent. 

(3)  Streaming  Agents:  Military 
Applications  (a)  HBFC-22B1 

(a)  HBFC-22B1 

HBFC-22B1  is  approved  for  use  as  a 
streaming  agent  in  military 
applications.  Despite  its  high  ODP, 
HCFG-22B1  will  enable  the  military  to 
more  rapidly  shift  away  from  1211 
extinguishants  which  have  an  even 
higher  ODP.  Moreover,  as  this  chemical 
will  be  phased  out  under  the  Montreal 
Protocol  (with  possible  essential  use 
exemptions)  as  a  Class  I  substance  on 
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January  1. 1996.  only  limited  use  is 
expected  to  be  made  of  this  substitute. 

Worker  exposure  may  be  a  concern  in 
small,  enclosed  areas,  but  in  larger  areas 
and  outdoor  areas,  modeling  efforts 
indicate  that  HBFC-22B1  can  be  used 
safely.  In  most  realistic  fire  scenarios, 
proper  procedures  should  be  in  place 
regarding  the  operation  of  the 
extinguisher,  workers  will  be  properly 
trained  in  fire-fighting  procedures,  and 
ventilation  of  extinguishment  areas  can 
be  expected  after  dispensing  the 
extinguishant. 

This  agent  was  submitted  to  the 
Agency  as  a  PremanuCacture  Notice 
(PMN)  and  is  presently  subject  to 
requirements  contained  in  a  Toxic 
Substance  Control  Act  (TSCA)  section 
5(e)  Consent  Order  and  associated 
Significant  New  Use  Rule  (40  CFR 
721.1296).  Under  the  terms  of  the 
ConsentOrder,  to  ensure  safe  use,  the 
sale  of  this  product  is  restricted  to  a  size 
discouraging  residential  use,  with  a 
minimum  UL  rating  of  SBC.  The  unit 
must  be  properly  labeled  indicating  that 
residential  use  is  prohibited  due  to 
toxicity:  indicating  proper  space  volume 
restrictions  limiting  exposure  to  1 
percent;  and  indicating  proper 
evacuation  and  reentry  requirements.  In 
addition,  the  agent  may  only  be  sold  in 
rechargeable  imits  to  encourage  reuse 
and  recycling  and  to  reduce  the 
potential  for  the  agent  to  escape  to  the 
atmosphere  through  improper  disposal. 

(b)  HCFX>123 

HCFC-123  is  acceptable  as  a 
Streaming  agent  for  military 
applications. 

Because  of  its  relatively  high 
effectiveness,  HCFC-123  could  replace 
Halon  1211  at  a  ratio  of  1.8  by  weight— 
a  figure  considerably  better  than  that  of 
most  other  streaming  substitutes. 
HCFC-123  has  the  lowest  ODP  of  all  the 
HCFCs  proposed  as  halon  substitutes, 
and  its  global  wanning  potential  (GWP) 
is  half  that  of  other  proposed  HCFC 
substitutes.  However,  since  HCFC-123 
has  a  cardiotoxic  level  of  2.0  percent  in 
the  dog,  with  no  effect  apparent  at  1.0 
percent,  potential  users  have  expressed 
concern  about  using  HCFC-123,  or 
blends  containing  HCFC-123  as  the 
primary  constituent.  However,  actual 
exposures  were  assessed  using  personal 
monitoring  devices,  and  the  Agency 
concludes  that  likely  exposure  levels 
from  its  use  as  a  streaming  agent  do  not 
exceed  safie  levels. 

(c)  (HCFC  Blend]  B 

IHCFC  Blend]  B  is  acceptable  as  a 
streaming  agent  for  military 
applications. 


This  blend  consists  largely  of  HCFC- 
123,  therefore,  as  with  HCFC-123.  it  has 
been  shown  in  tests  to  have  a  relatively 
high  effectiveness  with  a  weight 
equivalency  ratio  to  Halon  1211  of  1.8 — 
a  figure  considerably  better  than  that  of 
most  other  streaming  substitutes. 
HCFC-123  has  the  lowest  ODP  of  all  the 
HCFCs  proposed  as  halon  substitutes, 
and  its  global  warming  potential  (GWP) 
is  half  that  of  other  proposed  HCFC 
substitutes.  While  HCFC-123  has  a 
cardiotoxic  level  of  2.0  percent  in  the 
dog,  with  no  effect  apparent  at  1.0 
percent,  actual  exposures  fit>m  use  of 
this  blend  as  a  streaming  agent  were 
assessed  using  personal  monitoring 
devices.  The  Agency  concludes  that 
likely  exposure  levels  do  not  exceed 
safe  levels. 

(d)  FC  5-1-14 

FC  5-1-14  is  acceptable  in  streaming 
applications  for  military  flightlines, 
inside  military  aircraft,  and  in  military 
computer  and  telecommunication 
facilities. 

Due  to  the  long  atmospheric  lifetime 
of  FC  5-1-14.  the  Agency  urges  that  the 
chemical  be  used  only  in  those 
instances  in  which  a  viable  alternative 
is  not  available.  The  Agency  proposes 
that  the  only  acceptable  uses  involve 
national  security  or  public  safety  where 
no  other  substitute  has  been  proven  to 
be  as  effective. 

For  example,  military  flightlines  are 
ground-based  operations  which 
typically  involve  fuel  spills  and  fires  in 
engine  nacelles.  Flightlines  require  a 
clean  agent  that  is  capable  of 
extinguishing  three-dimensional  fires, 
and  that  is  non-corrosive  and  leaves  no 
residue  in  order  to  leave  engines  intact. 
These  are  typically  smaller,  easily 
contained  fires.  Crash  Rescue  Vehicles 
may  have  a  combination  of  agents 
available,  but  agents  such  as  foam  are 
usually  used  for  larger  fires. 

The  Agency  proposes  to  permit  use  of 
this  agent  in  operational  miUtary 
electronics  facilities  such  as  computer 
and  telecommunication  rooms,  which 
are  critical  to  national  security  or  public 
safety. 

In  order  to  reduce  emissions  of  FC  5- 
1-14  into  the  atmosphere,  the  Agency  is 
proposing  to  require  that  FC  5-1-14  not 
be  used  in  system  discharge  tests  or  for 
training.  In  addition,  the  Agency  is 
proposing  to  require  that  FC  5-1-14  be 
recovered  before  servicing  and  recycled 
for  later  use. 

In  most  streaming  applications,  the 
Agency  believes  that  alternatives  to  FC 
5-1-14  exist.  These  include  the 
halocarbon  replacements  identified 
above  as  well  as  alternative  agents  such 
as  water.  CO2,  foam,  and  dry  chemicals. 


Users  should  attempt  to  use  these  other 
agents  before  deciding  on  a  FC  5-1-14 
system. 

(e)  [CFC-Blend] 

[CFC-Blend]  is  acceptable  as  a 
substitute  to  Halon  1211  for  use  in 

military  streaming  applications.  While 
[CFC-Blendl  contains  CFCs,  its  overall 
ODP  is  0.05,  which  is  less  than  one- 
fourth  that  of  Halon  1211.  [CFC-Blend] 
is  the  most  effective  of  all  other  halon 
substitutes  except  for  HBFC-22B1  and 
HCFC-123,  and  does  not  pose  the 
exposure  risk  of  HBFC-22B1  in  certain 
scenarios.  (CFC-Blend)  is  generally 
considered  non-toxic  and  could  serve  as 
a  transitional  substitute  in  many 
streaming  applications  until  it  is  phased 
out  on  December  31, 1995. 

(0  Dry  Chemical 

Dry  chemical,  for  the  reasons 
described  in  the  section  on  consumer 
streaming  applications,  is  approved  for 
use  as  a  military  streaming  agent. 

(g)  Carbon  Dioxide 

Carbon  Dioxide,  for  the  reasons 
described  and  with  the  limitations 
suggested  in  the  section  on  streaming 
applications,  is  approved  for  use  as  a 
military  streaming  agent. 

(h)  Water 

Water,  for  the  reasons  described  and 
with  the  limitations  suggested  in  the 
section  on  streaming  applications,  is 
approved  for  use  as  a  military  streaming 
agent. 

(i)Foam 

Foams,  for  the  reasons  described  and 
with  the  limitations  suggested  in  the 
section  on  streaming  applications,  is 
approved  for  use  as  a  military  streaming 
agent. 

(4)  Total  Flooding  Agents:  Occupied 
Areas 

In  analyzing  the  acceptability  of 
substitutes  for  occupied  total  fiooding 
applications,  the  Agency  considered 
cardiotoxicity  one  of  the  primary 
decision  variables.  Current  limitations 
on  use  of  Halon  1301  in  total  flooding 
applications  assure  that  these  uses  do 
not  pose  a  cardiotoxic  risk  to  personnel, 
if  flooding  does  not  exceed  the  design 
concentration.  Halon  1301  has  a 
cardiotoxic  NOAEL  of  7.5  percent,  and 
a  LOAEL  of  10.0  per  cent;  its  required 
extinguishing  concentration  for  total 
flooding  is  only  2.6  percent,  according 
to  testing  results.  OSHA  promulgated  a 
safety  and  health  standard  governing 
fire  protection  systems  used  at  all 
workplaces  (29  CFR  1910  Subpart  L) 
which  is  designed  to  Umit  employee 
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exposures  to  toxic  levels  of  gaseous 
agents  used  in  fixed  total  flcKxl  systems, 
lii  addition  to  alerting  employees  of 
impending  system  discharge  by  suitable 
alarms  (Section  1910,160),  the  standard 
requires  that  employees  be  provided 
sufficient  time  to  leave  before  system 
discharge  if  the  discharge  is  designed  to 
exceed  10  percent  (Section  1910.162). 
For  Halon  1301.  the  standard  prohibits 
the  use  of  halon  concentration  greater 
than  7  percent  (the  cardiotoxic  NOAEL) 
where  egress  cannot  be  accomplished  in 
less  than  1  minute  and  prohibits  the  use 
of  concentrations  greater  than  10.0 
percent  (Lhs  cardiotoxic  LOAEL)  where 
egress  requires  more  than  30  seconds.  In 
addition  a"  ihere  is  a  possibility  that 
someone  must  enter  a  room  while  an 
agent  is  jikt  ]y  to  exceed  the  NOAEL 
level.  Sell  Contained  Breathing 
Apparatuses  (SCBA)  must  be  worn. 

Since  most  of  the  proposed 
substitutes  for  use  in  normally  occupied 
areas  pose  a  risk  of  cardiotoxic 
exposure,  EPA  has  concluded  that  their 
use  must  be  governed  by  conditions 
similar  to  those  for  Halon  1301.  While 
the  OSHA  regulation  section  1910J60 
generally  applies  to  all  fire  protection 
systems,  section  1910.162  addresses 
specific  allowable  concentrations  only 
for  halon.  While  it  is  not  the  intent  of 
EPA  to  preempt  OSHA  regulation  in  this 
area,  the  Agency  is  seeking  to  ensure 
public  safety  until  OSHA  develops 
appropriate  regulations  for  the  new 
substitute  gaseous  agents.  Therefore, 
while  all  agents  used  in  normally 
occupied  areas  must  meet  OSHA 
regulations  under  section  1910.160.  the 
Agency  is  setting  conditions  for  use  in 
normally  occupied  areas  similar  to  those 
found  in  the  OSHA  regulation  section 
1910.162. 

For  example,  in  this  action.  EPA  has 
proposed  conditions  on  the 
acceptability  of  certain  halon  substitutes 
when  used  as  total  flooding  agents  in 
normally  occupied  areas.  EPA  has 
imposed  these  conditions  because  of  the 
risk  of  cardiotoxic  levels  of  exposure  to 
personnel  in  areas  where  substitute 
agents  may  be  discharged  in  the  event 
cf  fire.  Existing  OSHA  standard 
1910.160  applies  certain  general 
controls  to  the  use  of  fixed 
extinguishing  systems  in  occupied 
workplaces,  whether  gaseous,  dry 
chemical,  water  sprinklers,  etc.,  and 
EPA  has  not  reproduced  those.  These 
include,  for  example,  the  requirements 
for  discharge  and  pre-discharge  alarms, 
-and  availability  of  Self  Contained 
Breathing  Apparatus  (SCBA)  for 


emergency  entry  into  an  area  where 
agent  has  been  discharged.' 

While  section  1910.162  can  apply 
generally  to  gaseoua  agenU.  it  includes 
cardiotoxic  levels  specific  to  Halon 
1301.  Section  1910. i62  paragraphs 
(b)(5)  and  (b)(6)  provide  alternative 
workplace  requirements  based  on 
speafic  design  concentrations  of  Halon 
1301.  That  is,  if  the  design 
concentration  is  7  percent,  employees 
must  be  able  to  egress  in  one  minute, 
but  if  the  design  concentration  is  10 
percent,  employees  must  be  able  to 
egress  in  30  seconds.  These  design 
concentrations  are  not  identified  as  the 
cardiotoxic  NOAEL  or  LOAEL.  so  one 
cannot  generalize  a  rule  for  use  with 
alternative  agents  which  have  different 
LOAEL  and  NOAEL  values.  For  this 
reason.  EPA  is  concerned  that  halon 
substitute  agents  could  be  used  in  the 
absence  of  enforceable  compound- 
specific  cardiotoxic  exposure  levels.  On 
the  other  hand,  requinng  other  gaseous 
agents  to  meet  the  7  percent  or  10 
percent  requirements  specified  in 
1910.162  will  preclude  their  use 
because  the  design  concentrations  of  the 
alternative  agents  vary  greatly,  as  does 
their  cardiotoxic  values.  Should  OSHA 
create  compound-specific  cardiotoxidty 
values  to  be  apphed  to  the  use  of  halon 
substitutes  as  gaseous  total  flooding 
agents  in  occupied  spaces,  these 
conditions  would  no  longer  be 
necessary  and  EPA  would  rescind  them. 

»29  CFR  1910  160(b)  includes (jeneral  provision* 
lo  ensure  the  safely  of  all  fixed  extuiguishmg 
systems  Paragraph  (c)  stipulates  requirements  for 
systems  with  •potential  health  and  safety  hazards 
to  employees"  such  as  m.ghl  be  pcsed  by  gaseous 
agents. 

(b)(3j  'The  amployer  shall  putnride  a  distinctive 
alarm  or  signaling  system  *  •  *  capable  of  being 
perceived  above  ambient  noise  or  light  levels  •  •  • 
to  indicate  when  the  extinguishing  systems  are 
discharging.  Disdiarge  aianns  are  not  required  on 
systems  where  discharge  ii  immediately 
recognizable." 

(bi(4j  "The  employer  shall  provide  effective 
safeguards  to  warn  employees  against  entry  into 
discharge  areas  where  the  atmosphere  remains 
hazardous  to  employee  saiety  oi  health." 

(b)(5)  "The  employer  shall  post  hazard  warning 
or  caution  signs  at  the  entrance  to,  and  inside  of, 
areas  protected  by  fixed  extinguishing  systems 
which  use  agents  in  concentrations  known  to  be 
hazardous  lo  employee  safety  and  haaith." 

(b){6)  'The  emplover  shall  assure  that  fixed 
systems  are  inspected  annually  *  •  •  to  assure  that 
the  system  is  maintained  in  good  operating 
condition." 

(b)(lO)  "The  employer  shall  train  employees 
designated  to  inspect,  maintain,  operate,  or  repair 
fixed  extiDKuishing  systems.  •  •  •" 

(b)(l7)  "The  employer  shall  provide  and  assure 
the  uso  of  personal  protective  equipment  needed  for 
immediate  rescue  of  employees  trapped  in 
hazardous  atmospheres  created  by  an  agent 
discharge." 

(cM3)  "On  all  total  flooding  systems  the  employer 
shall  provide  a  pre-discharge  employee  alarm  •  •  • 
which  will  give  employees  lime  to  safely  exit  from 
the  discharge  area  prior  to  system  discharge." 


However,  EPA  is  also  aware  that 
existing  OSHA  regulations  may  provide 
adequate  coverage  against  exposure  to 
toxic  levels  of  gaseous  agents  and  their 
decomposition  products.  Section 
1910.162  (b){j)  states.   a)he  employer 
shall  assure  that  employees  are  not 
exposed  to  toxic  levels  of  gaseous  agent 
or  its  decomposition  products."  and 
paragraph  (b){4)  states, '  (t)he  employer 
shall  provide  a  distinctive  pre-discharge 
employee  alarm  •  •  *  when  agent 
design  concentrations  exceed  the 
maximum  safe  level  for  employee 
exposure."  EPA  invites  comment  on  the 
adequacy  of  1910.162  (b)(3)  to  provide 
workplace  protection  for  agents  that 
differ  from  Halon  1301. 

In  those  relatively  rare  instances 
where  explosion  suppression  or  fireball 
suppression  of  Class  B  fires  is 
immediately  necessary  to  protect  life, 
discharge  of  any  suitable  agent  without 
an  alarm  may  be  necessary.  The  Agency 
solicits  descriptive  comments  on  such 
situations  and  on  appropriate  use 
restrictions  of  agents. 

In  many  occupied  areas,  total  flooding 
halons  can  be  replaced  by  improved 
detection  equipment  and  manually 
operated  extinguishing  systems. 
Improved  detection  systems,  if  they 
detect  fires  in  their  ear'y  stages,  can 
alert  occupants  to  the  existence  of  a  fire 
so  they  may  extinguish  it  with  hand- 
held extinguishers.  In  those  cases  in 
which  a  total  flooding  system  is  deemed 
necessary,  improved  detection  systems 
and  the  use  of  cross- zoning  can  also 
reduce  false  alarms  that  result  in  the 
unnecessary  discharge  of  total  flooding 
systems. 

The  following  substitutes  are 
approved  by  the  Agency  for  use  as  total 
flooding  agents  in  occupied  areas: 

(a)  HBFC-22B1 

HBFC-22B1  is  acceptable  as  a  1301 
substitute  only  in  occupied  areas  from 
which  personnel  can  be  safely 
evacuated  and  egress  can  occur  before 
concentration  of  HBFC-22B1  exceeds  its 
cardiotoxic  LOAEL  The  required 
extinguishing  concentration  for  HBFG- 
22B1  is  estimated  at  44.000  ppm  (or  4.4  ■ 
percent)  and  its  design  concentration  is 
5  4%.  The  LOAEL  for  cardiotoxidty  is 
1  percent  while  its  NOAEL  is  0.3%.  EPA 
proposes  that,  for  occupied  areas  from 
which  personnel  cannot  be  evacuated  in 
one  minute,  use  is  permitted  only  up  to 
concentrations  not  exceeding  the 
NOAEL  for  cardiotoxidty.  For  occupied 
areas  from  which  personnel  can  be 
evacuated  or  egress  can  occur  in  30  to 
60  seconds,  use  is  permitted  up  to  a 
concentration  not  exceeding  the  LOAEL. 
All  personnel  must  be  evacuated  before 
concentration  of  HBFG-22B1  exceeds  1 
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percent.  This  compound  is  unlikely  to 
be  feasible  as  a  total  flooding  agent 
because  its  design  concentration 
exceeds  its  cardiotoxlc  level. 

While  HBFC-22B1  has  an  ODP  of  0.74 
and  will  be  phased  out  on  January  1, 
1996,  the  Agency  believes  that  the 
substance  can  serve  a  useful  role  in 
helping  users  transition  away  from 
Halon  1301.  which  has  an  ODP 
estimated  at  16.  HBFC-22B1  is  available 
immediately  and  can  replace  1301  at  a 
ratio  of  1.1  by  weight  and  a  ratio  of  1.3 
by  storage  volume.  Thus,  current  1301 
total  flooding  systems  can  be  converted 
to  HBFC-22B1  with  only  minor 
increases  in  storage  volume  (or  losses  in 
efficacy).  Other  total  flooding  agents, 
though  having  a  lower  ODP,  would 
require  much  larger  additions  of  agent 
wMght  and  storage  volume. 

This  agent  was  submitted  to  the 
Agency  as  a  Premanufacture  Notice 
(RMN)  and  is  presently  subject  to 
requirements  contained  in  a  Toxic 
Substance  Control  Act  (TSCA)  section 
5(e)  Consent  Order  and  associated 
Significant  New  Use  Rule  (40  CFR 
721.1296). 

(b)  HCFC-22 

HCFC-22  is  acceptable  as  a  total 
flooding  agent  in  occupied  areas  from 
which  personnel  can  be  safely 
evacuated  and  egress  can  occur  before 
concentration  of  HCFC-22  exceeds  its 
cardiotoxic  LOAEL. 

HCFC-22  has  an  acute  cardiotoxicity 
with  a  LOAEL  of  5  percent;  however  its 
extingxiishment  concentration  of  11.6% 
and  its  design  concentration  of  13.9 
percent  makes  this  compound  unlikely 
to  be  used  as  a  single  agent  because  it 
exceeds  its  cardiotoxic  level.  EPA 
proposes  that,  for  occupied  areas  from 
which  personnel  cannot  be  evacuated  in 
one  minute,  use  is  permitted  only  up  to 
concentrations  not  exceeding  the 
NOAEL  for  cardiotoxicity.  For  occupied 
areas  from  which  personnel  can  be 
evacuated  or  egress  can  occur  in  30  to 
60  seconds,  use  is  permitted  up  to  a 
concentration  not  exceeding  the  LOAEL. 
All  personnel  must  be  evacuated  before 
the  concentration  of  HCFC-22  exceeds  5 
percent.  This  compound  is  unlikely  to 
be  feasible  as  a  total  flooding  agent 
because  its  design  concentration 
exceeds  its  cardiotoxic  effect  level. 

The  ODP  for  HCFC-22  is  0.055  and 
the  100  year  GWP  is  1500,  both  of 
which  are  higher  than  other  candidate 
HCFCs.  It  also  requires  the  highest 
extinguishing  concentration  of  the 
candidate  HCFCs  and  is  somewhat 
inferior  in  terms  of  weight  and  storage 
vo  ume  equivalents. 


(c)  HCFC-124 

HCFC-124  is  acceptable  as  a  total 
flooding  agent  in  occupied  areas  from 
which  personnel  can  be  safely 
evacuated  and  egress  can  occur  before 
concentration  of  HCFC-124  exceeds  its 
cardiotoxic  LOAEL  HCFC-124 
demonstrates  average  performance  as  a 
fire  extinguishant,  has  relatively  low 
ODP  of  .022,  and.  compared  to  other 
candidate  1301  substitutes  for  which 
GWP  has  been  estimated,  has  a 
relatively  low  100  year  GWP  value  of 
430.  Testing  indicates  that  the  substance 
has  a  cardiotoxicity  LOAEL  of  2.5 
percent  with  no  effect  NOAEL  apparent 
at  1.0  percent.  The  extinguishing 
concentration  of  HCFC-124  is  8.2 
percent  and  its  design  concentration  is 
9.8%. 

EPA  proposes  that,  for  occupied  areas 
from  which  personnel  cannot  be 
evacuated  in  one  minute,  use  is 
permitted  only  up  to  concentrations  not 
exceeding  the  NOAEL  for  cardiotoxicity. 
For  occupied  areas  from  which 
personnel  can  be  evacuated  or  egress 
can  occur  in  30  to  60  seconds,  use  is 
permitted  up  to  a  concentration  not 
exceeding  the  LOAEL.  All  personnel 
must  be  evacuated  before  concentration 
of  HCFC-124  exceeds  2.5  percent.  This 
compound  is  unlikely  to  be  feasible  as 
a  total  flooding  agent  because  its  design 
concentration  exceeds  its  cardiotoxic 
level. 

(d)  [HCFC  BLENDl  A 

[HCFC  BLEND]  A  is  acceptable 
alternative  to  Halon  1301  only  in 
occupied  areas  from  which  personnel 
can  be  safely  evacuated  and  egress  can 
occur  before  concentration  of  [HCFC 
Blend]  A  exceeds  its  cardiotoxic  LOAEL. 
Based  on  full-scale  testing,  the 
extinguishing  concentration  of  this 
blend  has  been  determined  to  be 
approximately  8.6  percent  and  therefore 
the  design  concentration  is 
approximately  10.3  percent.  Preliminary 
reports  of  test  data  indicate  that  the 
cardiotoxicity  NOAEL  of  the  blend  is  at 
least  10.0  percent,  and  therefore  the 
LOAEL  is  likely  to  be  greater  than  10.0 
percent.  The  Agency  is  awaiting  the 
final  report  validating  this  data,  but 
believes  the  preliminary  report 
represents  a  conservative  assessment  of 
the  cardiotoxicity  of  the  blend.  The 
blend  has  an  ODP  higher  than  other 
proposed  HCFC  substitutes,  but  appears 
somewhat  more  effective  from  a  weight 
and  storage  volume  equivalency  basis. 

EPA  proposes  that,  for  occupied  areas 
from  which  personnel  caimot  be 
evacuated  in  one  minute,  use  is 
permitted  only  up  to  concentrations  not 
exceeding  the  NOAEL  for  cardiotoxicity. 


For  occupied  areas  from  which 
personnel  can  be  evacuated  or  egress 
can  occur  bet\«'een  30  and  60  seconds, 
use  is  permitted  up  to  a  concentration 
not  exceeding  the  LOAEL.  All  personnel 
must  be  evacuated  before  concentration 
of  (HCFC  Blend]  A  exceeds  10  3 
percent.  This  compound  is  a  feasible 
candidate  for  use  in  a  normally 
occupied  area. 

(e)  HFC-23 

HFC-23  is  an  acceptable  alternative 
to  Halon  1301  in  occupied  areas  only 
for  hig^  value  applications  such  as 
those  involving  the  protection  of  public 
safety  or  national  security; 
telecommunication  or  computer 
equipment  related  to  public  safety  or 
national  security;  or  life  support 
functions;  and  from  which  personnel 
can  be  safely  evacuated  and  egress  can 
occur  before  concentration  of  HFC-23 
exceeds  its  cardiotoxic  LOAEL 

HFC-23  is  attractive  for  use  as  a  total 
flooding  agent  in  occupied  areas 
because  the  draft  report  on 
cardiotoxicity  indicates  that  its 
cardiotoxic  NOAEL  is  over  30%  without 
added  oxygen  and  over  50%  with  added 
oxygen,  compared  to  a  design 
concentration  of  14.9%.  The  Agency  is 
awaiting  the  final  report  to  validate 
these  values,  but  believes  that  the  draft 
report  adequately  represents  the  likely 
cardiotoxicity  of  the  agent.  Still,  in 
order  to  ensure  safe  evacuation,  EPA 
proposes  that,  for  occupied  areas  from 
which  personnel  cannot  be  evacuated  in 
one  minute,  use  is  permitted  only  up  to 
concentrations  not  exceeding  the 
NOAEL  for  cardiotoxicity.  For  occupied 
areas  from  which  personnel  can  be 
evacuated  or  egress  can  occur  between 
30  and  60  seconds,  use  is  permitted  up 
to  a  concentration  not  exceeding  the 
LOAEL.  All  personnel  must  be 
evacuated  before  concentration  of  HFG- 
23  exceeds  30  percent. 

While  this  agent  has  an  ODP  of  zero, 
it  has  a  relatively  high  GWP  and  an 
atmospheric  lifetime  of  some  300  to  400 
years.  Until  the  Agency  completes  its 
analysis  of  its  likely  effects  on  global 
warming,  it  is  listed  as  acceptable  for 
particular  critical  uses  only. 

The  weight  equivalent  of  HFC-23  is 
2.0  while  its  storage  volume  is  4.6. 

(f)  HFC-134a 

The  Agency  has  determined  that 
HFC-134a  is  an  acceptable  alternative 
to  Halon  1301  only  in  occupied  areas 
from  which  occupants  can  be  safely 
evacuated  and  egress  can  occur  before 
concentration  of  HFC~134a  exceeds  its 
cardiotoxic  LOAEL  HFC-134a  has  a 
cardiotoxic  NOAEL  of  4  percent,  a 
LOAEL  of  8  percent,  and  an 
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extinguishing  concentration  of  10.5 
percent.  EPA  proposes  that,  for 
occupied  areas  from  which  personnel 
cannot  be  evacuated  in  one  minute,  use 
is  permitted  only  up  to  concentrations 
not  exceeding  the  NOAEL  for 
cardiotoxicity.  For  occupied  areas  from 
which  personnel  can  be  evacuated  or 
egress  can  occur  between  30  and  60 
seconds,  use  is  permitted  up  to  a 
concentration  not  exceeding  the  LOAEL. 
All  personnel  must  be  evacuated  before 
concentration  of  HFC-134a  exceeds  8 
percent.  This  compound  is  unlikely  to 
be  feasible  as  a  total  flooding  agent  in 
occupied  areas  because  its  design 
concentration  exceeds  its  cardiotoxic 
level. 

Like  the  other  MFCs,  HFC-134a  has 
an  OOF  of  zero.  It  also  has  among  the 
lowest  GWP  of  the  candidate  1301 
replacements  for  which  GWP  has  been 
estimated. 

Extinguishment  tests  conducted  with 
HFG-134a  indicate  that  the  substance  is 
considerably  less  effective  than  1301. 
Systems  that  use  HFG-134a  will 
therefore  require  approximately  2.5 
times  more  extinguishant  by  weight  and 
3.1  times  more  storage  volume  than 
1301  systems.  Such  considerations 
preclude  HFC-134a  from  being  used  in 
most  existing  equipment. 

(g)  HFC-227ea 

HFC-227ea  is  acceptable  for  use  as  a 
total  flooding  agent  in  occupied  areas 
from  which  occupants  can  be  safely 
evacuated  and  egress  can  occur  before 
concentration  of  HFC-227ea  exceeds  its 
cardiotoxic  LOAEL  The  preliminary 
report  on  the  cardiotoxicity  of  HFC- 
227ea  indicates  a  cardiotoxic  NOAEL  of 
8.1%  and  a  LOAEL  of  at  least  10.5%. 
The  Agency  is  awaiting  the  final  report 
to  validate  the  data,  but  believes  that  the 
draft  report  represents  a  conservative 
estimate  of  its  likely  cardiotoxic  value. 
The  design  concentration  for  this  agent 
is  7.1%,  which  provides  a  sufficient 
margin  of  safety  for  use  in  an  occupied 
area.  EPA  proposes  that,  for  occupied 
areas  from  which  personnel  cannot  be 
evacuated  in  one  minute,  use  is 
permitted  only  up  to  concentrations  not 
exceeding  the  NOAEL  for  cardiotoxicity. 
For  occupied  areas  from  which 
personnel  can  be  evacuated  or  egress 
can  occur  between  30  and  60  seconds, 
use  is  permitted  up  to  a  concentration 
not  exceeding  the  LOAEL.  All  personnel 
must  be  evacuated  before  concentration 
of  HFC-227ea  exceeds  10.5  percent. 

HFC-227ea  does  not  deplete 
stratospheric  ozone.  In  addition.  HFC- 
227ea  is  the  most  effective  of  the 
proposed  HFC  substitutes  for  Halon 
1301.  Testing  indicates  an  extinguishing 
concentration  of  5.9  percent.  HFC- 


227ea  can  replace  Halon  1301  at  a  ratio 
of  2.4  by  weight  and  2.55  by  volume 
which  may  limit  its  applicability  in 
existing  total  flood  systems. 

(h)  FC  3-1-10 

FC  3-1-10  is  acceptable  as  a  total 
flooding  agent  in  occupied  areas  only 
for  those  limited  applications  involving 
the  protection  of  public  safety  or 
national  security;  telecommunication  or 
computer  equipment  related  to  public 
safety  or  national  security;  or  life 
support  functions.  Experimental  results 
indicate  that  FC  3-1-10  can  extinguish 
fires  in  a  total  flood  application  at 
concentrations  of  5.5  percent.  The 
cardiotoxicity  NOAEL  of  40%  for  this 
agent  is  well  above  its  extinguishment 
concentration  and  therefore  is  safe  for 
use  in  occupied  areas.  In  order  to  ensure 
safe  evacuation,  EPA  proposes  that,  for 
occupied  areas  frY)m  which  personnel 
cannot  be  evacuated  in  one  minute,  use 
is  permitted  only  up  to  concentrations 
not  exceeding  the  NOAEL  for 
cardiotoxicity.  For  occupied  areas  from 
which  personnel  can  be  evacuated  or 
egress  can  occur  between  30  and  60 
seconds,  use  is  permitted  up  to  a 
concentration  not  exceeding  the  LOAEL. 
All  personnel  must  be  evacuated  before 
concentration  of  FC  3-1-10  exceeds  40 
percent. 

Due  to  the  long  atmospheric  lifetime 
of  FC  3-1-10,  the  Agency  urges  that  the 
chemical  be  used  only  in  those  Umited 
instances  described  above  in  which  a 
viable  alternative  is  not  available.  In 
order  to  reduce  emissions  of  FC  3-1-10 
into  the  atmosphere,  the  Agency  is  also 
proposing  to  require  that  FC  3-1-10  not 
be  used  in  system  discharge  tests.  In 
addition,  the  Agency  is  proposing  to 
require  FC  3-1-10  to  be  recovered  from 
total  flooding  systems  before  servicing 
and  recycled  for  later  use.  Fire  detection 
should  also  be  cross-zoned  to  avoid 
unnecessary  discharge  and  maintained 
to  high  reliability.  In  most  total  flooding 
applications,  the  Agency  believes  that 
alternatives  to  FC  3-1-10  exist.  These 
include  the  halocarbon  replacements 
identified  above.  As  a  result,  EPA  is 
proposing  to  restrict  its  use  only  to 
those  applications  described  above. 

(i)  (Inert  Gas  Blend] 

[Inert  Gas  Blend]  is  approved  as  a 
total  flooding  agent  in  occupied  areas. 
This  agent  is  a  non-reactive,  non- 
halocarbon  substance,  and  thus  not 
carcinogenic,  mutagenic,  or  teratogenic: 
the  toxicity  and  cardiotoxicity  tests 
normally  applied  to  halon  substitutes  do 
not  apply  here.  Rather,  this  agent  is  a 
potential  asphyxiant  as  it  is  designed  to 
decrease  the  oxygen  to  a  level  at  which 
combustion  cannot  be  supported.  This 


blend  is  designed  to  increase  breathing 
rates,  thus  making  the  oxygen  deficient 
atmosphere  breathable  for  short  periods 
of  time.  Data  submitted  by  the 
manufacturer  was  peer-reviewed  by 
pulmonary,  cardiac,  and  stroke 
specialists.  All  have  agreed  that  the 
blend  does  not  pose  significant  risk  to 
the  working  population  and  may  even 
pose  less  risk  than  does  exposure  to 
halocarbon  agents.  However,  to  ensure 
safety,  the  Agency  proposes  to  approve 
this  blend  under  the  conditions  that  the 
design  concentration  results  in  at  least 
14%  oxygen  and  4%  carbon  dioxide.  In 
addition,  if  the  oxygen  concentration  of 
the  atmosphere  falls  below  12%, 
personnel  must  be  evacuated  and  egress 
must  occur  within  30  seconds.  Since  a 
fire  can  be  expected  to  consume  oxygen 
and  form  decomposition  products, 
personnel  should  treat  any  fire  situation 
as  an  emergency  and  promptly  exit  the 
space. 

Concerns  have  been  raised  about  the 
decibel  level  of  this  system  upon 
discharge.  The  manufacturer  has 
submitted  a  report  indicating  the 
decibel  level  to  be  117  decibels  for  3 
seconds  followed  by  a  decay  in  noise 
level  over  5  minutes,  compared  to  130 
decibels  for  a  typical  halon  system.  The 
Time  Weighted  Average  (TWA)  of  this 
system  is  57  decibels.  These  levels  are 
in  compliance  with  the  OSHA 
workplace  maximum  allowed  peak  of 
140  decibels  and  a  maximimi  Time 
Weighted  Average  (TWA)  of  90  decibels. 

(j)  Carbon  Dioxide 

Carbon  Dioxide  is  approved  as  a  total 
flooding  agent  in  occupied  areas. 

The  Agency  is  not  proposing  to 
regulate  alternative  fire  protection 
agents  that  are  currently  in  widespread 
use.  However,  questions  have  been 
raised  about  the  Agency's  position  on 
the  use  of  carbon  dioxide  as  a  total 
flooding  agent  in  occupied  areas. 

Exposure  to  carbon  dioxide  poses  an 
imminent  threat  to  life.  However, 
because  it  displaces  oxygen,  it  is  an 
effective  fire  protection  agent.  As  a 
result,  both  OSHA  and  the  National  Fire 
Protection  Association  (NFPA)  address 
CO2  systems  for  occupied  areas.  OSHA 
1910.162(b)5  requires  a  pre-discharge 
alarm  for  systems  with  a  design 
concentration  of  4  percent  or  greater. 
NFPA  has  vnitten  a  standard  (NFPA  12) 
that  expUcitly  controls  how  such  CO2 
systems  may  be  safely  used  in  occupied 
areas.  To  protect  life,  it  requires  a 
system  design  such  that  no  personnel 
may  be  present  upon  system  discharge. 
The  EPA  recognizes  both  the  OSHA 
regulation  and  the  NFPA  standard  as 
industry  practice  and  therefore 
references  them  in  this  rule. 
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In  the  review  of  proposed  substitutes, 
the  Agency  looks  at  a  variety  of  health 
and  environmental  factors,  including 
whether  the  agent  contributes  to  global 
wanning.  While  carbon  dioxide  is  a 
greenhouse  gas,  it  is  a  byproduct  of 
many  industrial  processes.  We  realize 
that  carbon  dioxide  is  recaptiired  and 
reformulated  as  a  fire  fighting  agent  and 
thus  does  not  require  new  production. 
Therefore,  the  Agency  has  determined 
that  its  status  as  a  greenhouse  gas  is 
irrelevant  to  our  review. 

(k)  Water 

I    Water  sprinkler  systems  are  also 
approved  for  use  as  a  1301  substitute  in 
occupied  areas.  Such  systems  should 
not  be  used  on  Class  C  electrical  fires  or 
in  instances  in  which  secondary  damage 
is  considered  imacceptable. 

(5)  Total  Flooding:  Unoccupied  Areas. 

In  unoccupied  areas,  human  exposure 
:o  potentially  toxic  substitutes  or 
decomposition  products  are  of  less 
concern  than  in  occupied  areas.  Key 
criteria  in  the  decision  process  therefore 
become  agent  efficacy  and 
environmental  considerations.  At  the 
same  time,  the  Agency  must  ensure  that 
personnel  are  not  exposed  to  toxic 
concentrations  of  6re  protection  agents 
or  their  decomposition  products  when 
the  substances  are  vented  or  leak  out 
from  the  extinguishment  area. 
Precautions  must  also  be  taken  to 
prevent  exposures  to  personnel  entering 
a  normally  unoccupied  area  after  a 
discharge.  In  addition,  if  there  is  a 
possibility  that  someone  must  enter  a 
room  while  an  agent  is  likely  to  exceed 
the  NOAEL  level.  Self  Contained 
Breathing  Apparatuses  (SCBA)  must  be 
worn. 

Based  on  these  considerations,  the 
Agency  has  determined  that  the 
following  agents  are  acceptable 
substitutes  to  Halon  1301  in  unoccupied 
areas: 

(a)  HBFX>22B1 

;    In  unoccupied  areas,  toxicity 
concerns  are  minimal.  Thus,  for  the 
leasons  outlined  in  the  section  on 
occupied  areas,  HBFC-22B1  is 
acceptable  for  use  in  unoccupied  areas. 
Because  of  its  low  storage  volume 
equivalency  ratio,  HBFC-22B1  can  be 
used  in  existing  total  flooding  systems 
|to  help  speed  the  transition  away  from 
Halon  1301. 

This  ^ent  was  submitted  to  the 
Agency  as  •  Premanufectiire  Notice 
(PMN)  and  is  presently  subject  to 
requirements  contained  in  a  Toxic 
Substance  Control  Act  (TSCA)  section 
>(e)  Consent  Order  and  associated 


Significant  New  Use  Rule  (40  CFR 
721.1296). 

(b)  HCPC-22 

HCFC-22  is  acceptable  as  a  total 
flooding  agent  in  unoccupied  areas. 
However,  due  lo  the  low  efficacy  of  the 
agent  and  its  high  ODP  and  GWP 
relative  to  other  proposed  substitutes, 
the  Agency  believes  this  is  a  less 
attractive  replacement  than  other 
potential  candidates. 

(c)  HCFC-124 

HCFC-124  is  acceptable  as  a  total 
flooding  agent  in  unoccupied  areas. 
This  agent  is  relatively  effective  for  a 
phj-sical  action  agent  and  has  lower 
ODP  and  GWP  values  than  other 
substitutes. 

(d)  [HCFC  BLEND)  A 

[HCFC  BLEND}  A  is  acceptable  as  a 
substitute  for  Halon  1301  in  unoccupied 
total  flooding  applications.  (HCFC 
BLEND)  A  is  not  anticipated  to  result  in 
toxic  exposures  when  used  in 
unoccupied  areas.  The  blend  has  an 
ODP  higher  than  other  HCFC 
substitutes,  but  appears  more  effective 
on  a  weight  and  storage  voliune 
equivalency  basis. 

(e)  HFC-23 

HFC-23  is  an  acceptable  alternative 
to  Halon  1301  in  unoccupied  areas  only 
for  high  value  applications  such  as 
those  involving  the  protection  of  public 
safety  or  national  security: 
telecommunication  or  computer 
equipment  related  to  public  safety  or 
national  security;  or  life  support 
functions. 

HFC-23  has  a  design  concentration  of 
14.9%.  While  this  agent  has  an  ODP  of 
0,  it  has  a  relatively  high  GWP  and  an 
atmospheric  lifetime  of  some  300  to  400 
years.  Until  the  Agency  completes  its 
analysis  of  its  likely  effects  on  global 
warming,  it  is  listed  as  acceptable  for 
particular  critical  uses  only. 

The  weight  equivalent  of  HFG-23  is 
2.0  while  its  storage  volume  is  4.6. 

(0  HFC-125 

HFC-125  is  acceptable  for  use  as  a 
Halon  1301  substitute  in  unoccupied 
areas. 

Specific  cardiotoxicity  information 
has  not  been  received  by  the  Agency 
regarding  HFG-125.  However,  in 
unoccupied  areas,  it  is  not  expected  that 
human  nealth  would  be  threatened  by 
use  of  HFC-125.  In  addition,  HFC-125 
does  not  deplete  stratospheric  ozone. 

Despite  its  zero  ODP,  HFC-125  has 
one  of  the  highest  calculated  GWP  (lOO 
year  GWP  of  2500)  of  any  HFC  or  HCFC 
ourently  planned  for  production  as  a 
halon  or  CFC  substitute. 


(g)  HFC-134a 

In  unoccupied  areas,  toxicity 
concerns  are  minimal.  Thus,  for  the 
reasons  outlined  in  the  section  on 
occupied  areas,  HFC-134a  is  acceptable 
for  use  in  unoccupied  areas. 

(h)  HFC-227ea 

In  unoccupied  areas,  it  is  not 
expected  that  human  health  would  be 
threatened  by  use  of  HFC-227ea.  In 
addition.  HFC-227ea  does  not  deplete 
stiratospheric  ozone.  HFC-227ea  is 
therefore  acceptable  for  use  in 
unoccupied  areas. 

HFC-227ea  is  the  most  effective  of  the 
proposed  HFC  substitutes  for  Halon 
1301.  Testing  indicates  an  extinguishing 
concentration  of  5.9  percent.  HFC- 
227ea  can  replace  Halon  1301  at  a  ratio 
of  2.4  by  weight  and  2.55  by  volume 
which  may  limit  its  applicability  in 
existing  total  flood  systems. 

(i)  FC  3-1-10 

FC  3-1-10  is  acceptable  as  a  total 
flood  agent  in  unoccupied  areas  only  for 
those  limited  applications  involving  the 
protection  of  public  safety  or  national 
security;  telecommunication  or 
computer  equipment  related  to  public 
safety  or  national  security:  Armored 
Personnel  Vehicles  and  related  vehicles; 
and  for  explosion  inertion/suppression 
with  flammable  liquids  and  gases  Due 
to  the  long  atmospheric  lifetime  of  FC 
3-1-10  and  its  global  warming 
potential,  the  Agency  urges  fire 
protection  specialists  to  consider 
alternatives  to  FC  3-1-10  in  unoccupied 
areas.  Such  alternatives  would  include 
other  halocarbon  systems,  water 
sprinkler  systems,  or  manually  operated 
extinguishers  in  conjunction  with 
improved  and  well-maintained  fire 
detection  and  warning  devices  and  the 
use  of  cross-zoning  to  avoid 
unnecessary  discharge. 

In  those  limited  cases  described  above 
in  which  FC  3-1-10  is  the  optimal  fire 

f)rotection  choice,  care  must  be  taken  to 
imit  releases  of  FC  3-1-10.  To  this  end, 
the  Agency  is  also  proposing  to  require 
(1)  that  systems  not  be  tested  using  FC 
3-1-10,  and  (2)  that  during  servicing 
and  maintenance  all  FC  3-1-10  be 
recovered  from  the  total  flood  system 
and  recycled  for  later  use. 

(j)  (Inert  Gas  Blend) 

[Inert  Gas  Blend}  is  approved  for  use 
as  a  1301  substitute  in  unoccupied 
areas.  This  agent  would  not  be 
considered  a  "drop  in"  replacement  in 
a  total  flooding  system  due  to  its  high 
extinguishing  concentration. 
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(k)  Carbon  Dioxide 

Carbon  Dioxide  is  approved  for  use  as 
a  Halon  1301  substitute  in  unoccupied 
areas.  CO}  is  currently  widely  used  as 
a  total  flooding  agent.  In  the  past,  CO2 
systems  were  used  in  many  of  the 
applications  now  served  by  halons.  As 
a  total  flooding  agent,  CO2  has  an 
extinguishing  concentration  ten  times 
that  of  Halon  1301  and  requires  1.4  • 
times  the  storage  volume  required  by 
1301  systems;  it  is  also  an  asphjrxiant  in 
the  concentrations  required  for  total 
flooding.  Thus,  it  is  most  suited  for  use 
in  unoccupied  areas. 

In  the  review  of  proposed  substitutes, 
the  Agency  looks  at  a  variety  of  health 
and  environmental  factors,  including 
whether  the  agent  could  potentially 
contribute  to  global  warming.  While 
carbon  dioxide  is  a  greenhouse  gas,  it  is 
a  byproduct  of  many  industrial 
processes.  We  realize  that  carbon 
dioxide  is  recaptured  and  reformulated 
as  a  fire  fighting  agent  and  thus  does  not 
require  new  production.  Therefore,  the 
Agency  has  determined  that  its  status  as 
a  potential  global  warmer  is  irrelevant  to 
our  review. 

(1)  Water 

Water  sprinkler  systems  are  also 
approved  for  use  as  a  1301  substitute  in 
unoccupied  areas.  EPA  proposes  that 
such  systems  should  not  be  used  on 
Class  C  electrical  fires  or  in  instances  in 
which  secondary  damage  is  considered 
unacceptable. 

(6)  Explosion  Inertion 

Explosion  inertion  agents  are  not 
currently  regulated  by  OSHA  or  any 
other  regulatory  body.  However,  design 
concentrations  for  systems  protecting 
from  explosion  of  various  gases  or 
flammable  liquids  may  expose 
personnel  to  cardiotoxic  levels  of 
inertion  agents.  While  the  Agency  is  not 
currently  proposing  to  place  conditions 
for  the  use  of  alternatives  in  occupied 
areas,  it  may  do  so  in  the  final  rule 
subject  to  public  comment  as  well  as 
further  analysis  with  agencies  such  as 
OSHA  and  0MB.  EPA  could  place  a 
condition  for  use  of  alternative  agents  in 
occupied  areas  which  would  identify 
the  cardiotoxic  LOAEL  and  would 
prohibit  design  concentrations  that 
exceed  that  level. 

EPA  requests  comment  on  the  use  of 
conditions  where  no  regulatory  gap,  per 
se,  exists,  but  where  the  use  of  an 
alternative  poses  risk  to  the  public.  By 
imposing  such  conditions,  EPA  would 
be  establishing  a  new  regulatory 
framework  where  one  did  not 
previously  exist. 


(a)  HBFC-22B1 

HBFC-22B1  is  acceptable  for  use  as  a 
Halon  1301  replacement  in  explosion 
inertion  applications  in  unoccupied 
areas.  HBFC-22B1  is  an  effective  halon 
substitute  for  explosion  inertion, 
requiring  an  inertion  concentration  of  8 
percent.  Because  this  value  exceeds  the 
recommended  exposure  concentrations 
for  short-term  exposures  to  HBFC-22B1, 
and  because  it  cannot  be  assumed  that 
occupants  would  have  an  opportunity  to 
safely  evacuate  in  the  event  of  an 
explosion,  the  Agency  considers  this 
substitute  safe  only  for  use  in 
unoccupied  areas. 

HBFC-22B1  appears  to  be  a  suitable 
candidate  for  replacing  Halon  1301  in 
existing  explosion  inertion  applications. 
The  storage  volume  equivalent  for 
HBFC-22B1  is  1.6,  lower  than  any  other 
halon  substitute.  Thus,  despite  the 
relatively  high  ODP  of  HBFC-22B1 
compared  to  other  substitute  agents, 
HBFC-22B1  can  accelerate  the 
transition  away  from  Halon  1301. 

This  agent  was  submitted  to  the 
Agency  as  a  Premanufacture  Notice 
(PMN)  and  is  presently  subject  to 
requirements  contained  in  a  Toxic 
Substance  Control  Act  (TSCA)  section 
5(e)  Consent  Order  and  associated 
Significant  New  Use  Rule  (40  CFR 
721.1296). 

(b)HFC-23 

HFC-23  is  acceptable  as  an  explosion 
inertion  agent  only  for  high  value 
applications  such  as  those  involving  the 
protection  of  public  safety  or  national 
security;  telecommunication  or 
computer  equipment  related  to  public 
safety  or  national  security;  or  life 
support  functions.  While  this  agent  has 
an  ODP  of  0,  it  has  a  relatively  high 
Global  Warming  Potential  and  an 
atmospheric  lifetime  of  some  300  to  400 
years.  The  Agency  is  currently 
restricting  its  use  until  further  analysis 
on  this  issue  is  complete.  Until  then,  the 
Agency  urges  explosion  protection 
specialists  to  consider  alternatives  to 
HFC-23  in  unoccupied  areas. 

HFC-23  is  attractive  for  use  as  an 
explosion  inertion  agent  in  occupied 
areas  because  the  draft  report  on 
cardiotoxicity  indicates  that  its 
cardiotoxic  NOAEL  is  over  30%  without 
added  oxygen  and  over  50%  with  added 
oxygen.  The  Agency  is  awaiting  the 
final  report  to  validate  these  values,  but 
believes  that  the  draft  report  adequately 
represents  the  likely  cardiotoxicity  of 
the  agent. 

Explosion  inertion  requires  the  rapid 
discharge  of  agent,  often  without 
providing  time  for  evacuation  of 
personnel.  Possible  exposure  of 


occupants  to  toxic  level  of  the 
compound  must  be  carefully  controlled 
and  balanced  against  the  risk  of 
explosion.  While  the  Agency  is  not 
currently  imposing  conditions  on  the 
use  of  this  agent  in  occupied  areas, 
employers  are  advised  to  evaluate  this 
agent  in  light  of  the  fact  that  the 
required  design  concentrations  vary  for 
different  atmospheres.  The  design 
concentration  should  not  exceed  the 
cardiotoxic  LOAEL  for  HFC-23  of  50% 
in  an  occupied  area.  The  Agency  also 
recommends  that  employers  provide  an 
alarm  to  alert  personnel  of  system 
discharge,  and  to  evacuate  all  personnel 
as  soon  as  possible  after  system 
discharge. 

(c)  HFC-125 

HFC-125  is  acceptable  for  use  as  an 
explosion  inertion  agent  only  in 
unoccupied  areas.  At  this  time 
sufficient  information  has  not  been 
received  by  the  Agency  to  allow  use  of 
HFC-125  as  an  explosion  protection 
agent  in  occupied  areas.  In  applications 
in  which  exposures  to  personnel  can  be 
avoided,  however,  HFC-125  is 
acceptable. 

(d)  HFC-227ea 

HFC-227ea  is  acceptable  for  use  as  an 
explosion  inertion  agent  in  occupied 
and  unoccupied  areas.  The  preliminary 
report  on  the  cardiotoxicity  of  HFC- 
227ea  indicates  a  cardiotoxic  LOAEL  of 
at  least  10.5%.  The  Agency  is  awaiting 
the  final  report  to  validate  the  data,  but 
believes  that  the  draft  report  represents 
a  conservative  estimate  of  its  likely 
cardiotoxic  value.  Because  required 
design  concentrations  vary  for  different 
atmospheres,  explosion  protection 
engineers  must  ensure  that  this  agent  is 
not  used  in  an  occupied  area  when  a 
concentration  greater  than  the  estimated 
cardiotoxic  LOAEL  of  10.5%  is 
required. 

Explosion  inertion  requires  the  rapid 
discharge  of  agent,  often  without 
providing  time  for  evacuation  of 
personnel.  Possible  exposure  of 
occupants  to  toxic  level  of  the 
compound  must  be  carefully  controlled 
and  balanced  against  the  risk  of 
explosion.  While  the  Agency  is  not 
currently  imposing  conditions  on  the 
use  of  this  agent  in  occupied  areas, 
employers  are  advised  to  evaluate  this 
agent  in  light  of  the  fact  that  the 
required  design  concentrations  vary  for 
different  atmospheres.  The  design 
concentration  should  not  exceed  the 
cardiotoxic  LOAEL  for  HFC-227ea  of 
10.5%  in  an  occupied  area.  The  Agency 
also  recommends  use  of  an  alarm  to 
alert  personnel  of  system  discharge,  and 
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to  evacuate  all  personnel  as  soon  as 
possible  after  system  discharge. 

This  agent  is  also  acceptable  for 
unoccupied  areas. 

(e)  FX:  3-1-10 

FC  3-1-10  is  acceptable  as  an 
explosion  inertion  agent  only  for  those 
limited  applications  involving  the 
protection  of  public  safety  or  national 
security:  telecommunication  or 
computer  equipment  related  to  public 
safety  or  national  security;  or  life 
support  functions.  Due  to  the  long 
atmospheric  lifetime  of  FC  3-1-10  and 
its  potentially  large  global  warming 
potential,  the  Agency  urges  explosion 
protection  specialists  to  consider 
alternatives  to  FC  3-1-10  in  unoccupied 
areas.  Explosion  inertion  studies 
conducted  with  methane  and  propane 
indicate  an  inerting  concentration  of  7.8 
percent  and  9.5  percent  respectively. 
Additional  performance  data  is  being 
collected  for  use  with  other  flammable 
gases.  No  data  has  been  received  by  the 
Agency  for  explosion  suppression 
applications. 

The  cardiotoxicity  NOAEL  of  this 
agent  is  40  percent  and  its  LOAEL  is 
greater  than  40%,  and  thus  is  well 
suited  for  use  in  occupied  areas. 
Explosion  inertion  requires  the  rapid 
discharge  of  agent,  often  without 
providing  time  for  evacuation  of 
personnel.  Possible  exposure  of 
occupants  to  toxic  level  of  the 
compound  must  be  carefully  controlled 
and  balanced  against  the  risk  of 
explosion.  While  the  Agency  is  not 
currently  imposing  conditions  on  the 
use  of  this  agent  in  occupied  areas, 
employers  are  advised  to  evaluate  this 
agent  in  light  of  the  fact  that  the 
required  design  concentrations  vary  for 
different  atmospheres.  The  design 
concentration  should  probably  not 
exceed  the  cardiotoxic  NOAEL  for  FC  3- 
1-10  of  40%  in  an  occupied  area.  The 
Agency  also  recommends  use  of  an 
alarm  to  alert  personnel  of  system 
discharge,  and  to  evacuate  all  personnel 
as  soon  as  possible  after  system 
discharge. 

In  those  limited  cases  described  above 
in  which  FC  3-1-10  is  determined  to  be 
the  optimal  explosion  inertion  choice, 
care  must  be  taken  to  limit  releases  of 
FC  3-1-10.  To  this  end,  the  Agency  is 
also  proposing  to  reouire  (1)  that 
systems  not  be  testea  using  FC  3-1-10, 
and  (2)  that  during  servicing  and 
maintenance  all  FC  3-1-1  Obe  recovered 
from  the  inertion  system  and  recycled 
for  later  use. 

(f)  [Inert  Gas  Blend] 

[Inert  Gas  Blend]  is  approved  for  use 
Qs  a  1301  substitute  for  explosion 


inertion  in  occupied  and  unoccupied 
areas.  This  agent  is  a  non-reactive,  non- 
halocarbon  substance,  and  thus  not 
carcinogenic,  mutagenic,  or  teratogenic; 
the  toxicity  and  cardiotoxicity  tests 
normally  applied  to  halon  substitutes  do 
not  apply  here.  Rather,  this  agent  is  a 
potential  asphyxiant  as  it  is  designed  to 
decrease  the  oxygen  to  a  level  at  which 
combustion  cannot  be  supported.  This 
blend  is  designed  to  increase  breathing 
rates,  thus  making  the  oxygen  deficient 
atmosphere  breathable  for  short  periods 
of  time.  Data  submitted  by  the 
manufacturer  was  peer-reviewed  by 
pulmonary,  cardiac,  and  stroke 
specialists.  All  have  agreed  that  the 
blend  does  not  pose  significant  risk  to 
the  working  population  and  may  even 
pose  less  risk  than  does  exposure  to 
halocarbon  agents. 

The  inerting  concentration  for  this 
blend  is  44  percent  for  methane/air 
mixtures  and  50  percent  for  propane/air 
mixtures.  A  50  percent  concentration 
would  result  in  an  atmosphere  of  only 
10.5  percent  oxygen  content,  which  is 
the  lower  limit  at  which  studies  show 
this  agent  safe  for  use  with  healthy, 
young  people.  Explosion  inertion 
requires  the  rapid  discharge  of  agent, 
often  without  providing  time  for 
evacuation  of  personnel.  Possible 
exposure  of  occupants  to  a  h>'poxic.  or 
oxygen  reduced,  atmosphere  must  be 
carefully  controlled  and  balanced 
against  the  risk  of  explosion.  The 
Agency  thereby  requires  an  alarm  to 
alert  personnel  of  system  discharge,  and 
all  personnel  must  evacuate  as  soon  as 
possible  after  system  discharge. 

Concerns  have  been  raised  about  the 
decibel  level  of  this  system  upon 
discharge.  The  manufacturer  has 
submitted  a  report  indicating  the 
decibel  level  to  be  117  decibels  for  3 
seconds  followed  by  a  decay  in  noise 
level  over  5  minutes,  compared  to  130 
decibels  for  a  typical  halon  system.  The 
Time  Weighted  Average  (TWA)  of  this 
system  is  57  decibels.  These  levels  are 
in  compliance  with  the  OSHA 
workplace  maximum  allowed  peak  of 
140  decibels  and  a  maximum  Time 
Weighted  Average  (TWA)  of  90  decibels. 


b.  Proposed  Unacceptable  Substitutes. 
(1)  Streaming  Agents:  Commercial/ 
Industrial  Use.  (a)  CFC-11.  CFC-11  is 
proposed  unacceptable  in  its  proposed 
application  as  a  Halon  2402  substitute 
or  for  large  outdoor  uses.  This  agent  has 
been  proposed  as  a  substitute  for  Halon 
2402,  as  well  as  for  use  in  a  new  niche 
for  large  outdoor  fires,  such  as  for 
dropping  from  heUcopters.  Halon  2402 
is  not  used  in  the  U.S.  and  thus  does  not 
require  a  substitute  agent.  As  a  new  use 
in  the  large  outdoor  sector,  such  as 
dropping  from  heUcopters,  other  non- 
o^one  depleting  methods  are  already  in 
use  and  thus  do  not  warrant 
introduction  of  this  substitute. 

H.  Sterilants 

1.  Overview 

CFC-12  is  widely  used  in 
combination  with  ethylene  oxide  (EtO) 
to  sterilize  medical  equipment  and 
devices.  The  most  prevalent 
combination  consists  of  12  percent  EtO 
mixed  with  88  percent  CFC-12;  the 
mixture  is  therefore  referred  to  as  "12/ 
88".  EtO  serves  as  the  actual  sterilant  in 
this  mixture  and  can  be  used  alone  as 
a  sterilant.  but  by  itself,  EtO  is  highly 
flammable.  CFC-12  acts  as  a  stabilizing 
agent  to  reduce  the  overall  flammability 
of  the  blend. 

Sterilants,  including  12/88,  are  used 
in  a  variety  of  applications.  These 
include  hospital  sterilization,  medical 
equipment  sterilization,  pharmaceutical 
production,  spice  fumigation, 
commercial  research  and  development, 
and  contract  sterilization.  Hospitals  are 
by  far  the  most  numerous  users  of 
sterilants.  Within  hospitals,  12/88  i.<;  the 
most  popular  sterilant.  Estimates 
indicate  that  in  1989,  EtO/CFC-12  was 
used  for  over  95  percent  of  all 
sterilization  in  hospitals.  Pure  EtO 
systems  are  also  used  in  hospitals,  but 
typically  as  small,  tabletop  models.  Few 
hospitals  have  large  pure  EtO  systems 
in-house.  Other  individual  users  of 
sterilant  such  as  contract  sterilizers  and 
pharmaceutical  producers,  while  less 
numerous  than  hospitals,  typically 
consume  more  sterilant  than  the  average 
hospital.  They  are  also  more  likely  to 
use  pure  EtO  sterilization  systems  to 
handle  large  capacity  loads. 

Despite  the  varied  end  uses  of 
sterilants,  the  Agency  did  not  divide  its 
analysis  and  regulation  of  the  sterilants 
sector  into  distinct  end  uses.  This  is 
because  alternatives  to  12/88  are 
consistent  across  end  uses,  and  the 
sterilant  sector  as  a  whole  represents 
one  of  the  smallest  use  sectors  for  Class 
I  substances  which  is  being  considered 
in  the  SNAP  program.  On  an  ODP- 
weighted  basis,  US  consumption  of 
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CFC-12  for  sterilization  represented  less 
than  4  per  cent  of  the  total  US 
consumption  of  ozone  depleting 
substances  in  1990. 

Several  alternatives  to  12/88  are 
currently  in  widespread  use,  but  each  is 
Umited  in  applicability  by  material 
properties  of  the  devices  to  be  sterilized. 
These  currently  available  alternatives 
are  unlikely  to  serve  as  widespread 
substitutes  for  12/88.  Steam  sterilizers, 
for  example,  are  used  in  many 
applications  and  are  less  expensive  to 
purchase  and  to  operate  than  12/88 
systems.  However,  steam  can  only  be 
used  to  sterilize  equipment  that  can 
resist  high  temperatures. 
Pharmaceutical  manufacturers  already 
use  steam  to  the  maximum  extent 
possible,  but  hospitals  may  be  able  to 
shift  some  of  their  current  12/88  use  to 
steam  by  separating  heat-resistant 
devices  from  heat-sensitive  ones.  Other 
alternatives  such  as  radiation,  peracetic 
acid,  and  glutaraldehyde  are  also  in  use, 
but,  like  steam,  are  incompatible  with 
many  of  the  materials  now  sterilized 
with  12/88.  bi  fact  30  to  50  per  cent  of 
new  products  are  initially  sterilized 
with  gamma  radiation,  but  it  is  not 
possible  to  re-sterilize  hospital  surgical 
equipment  with  gamma  radiation. 
Instead,  12/88  must  be  used. 

Other  alternatives  are  currently  under 
development.  These  include  chlorine 
dioxide,  gaseous  ozone,  vapor  phase 
hydrogen  peroxide,  and  ionized  gas 
plasma.  Many  of  these  alternatives  are 
also  incompatible  with  materials 
currently  sterilized  with  12/88.  Those 
that  may  be  appUcable  as  partial 
substitutes  for  12/88,  such  as  hydrogen 
peroxide,  are  not  expected  to  be 
commercially  available  in  the  near  term. 

For  these  reasons,  alternatives  such  as 
steam  and  other  currently  available 
technologies  should  be  used  wherever 
applicable,  but  are  not  spedHcally 
addressed  in  this  proposal.  Additional 
information  on  such  alternatives  and  on 
specific  uses  of  12/88  can  be  found  in 
the  supporting  documentation  retained 
in  the  public  docket.  The  proposed 
determinations  in  this  section  are  based 
on  the  risk  screen  described  in  the 
background  document  titled 
"Characterization  of  Risk  from  the  Use 
of  Substitutes  for  Class  I  Ozone- 
Depleting  Substances:  Sterihzation." 

2.  Substitutes  for  Sterihzation.  a. 
Halocarbons 

A  number  of  halocarbon  substitutes 
have  been  suggested  as  viable 
alternatives  to  CFC-12  in  EtO  blends  for 
sterilization.  These  include  HCFC-123. 
HCFC-124,  HFC-125,  HCFC-141b,  and 
HFC-134a  and  HFC-227ea.  At  present, 
however,  only  HCFC-124  and  HFC- 


227ea  have  been  proposed  as  near- term 
candidates.  While  HCFC-124  has  been 
fully  evaluated  by  the  Agency  in  this 
rule,  a  final  determination  on  HFC- 
227ea  will  be  completed  as  soon  as 
exposure  data  are  received.  Additional 
research  will  be  required  to  determine 
the  Buit^biUty  of  the  other  agents  in  EtO 
blends. 

Many  of  the  proposed  halocarbons 
offer  good  potential  as  EtO  diluents. 
They  demonstrate  good  flame 
retardation,  low  ODPs,  low  GWPs.  low 
toxicity,  materials  compatibihty, 
acceptable  vapor  pressures,  and  good 
blending  properties.  Mixtures  of 
halocarbons  with  EtO  would  most  likely 
be  at  ratios  similar  to  12/86,  or  with  a 
slightly  lower  EtO  content.  HCFC-124 
has  been  tested  with  8.6  percent  EtO,  for 
example.  Such  properties  would  make 
halocarbon  blends  virtual  drop-in 
replacements  for  12/88  in  existing 
systems.  The  blends  would  also  be  far 
less  damaging  to  stratospheric  ozone 
than  is  12/88. 

b.  Carbon  Dioxide 

Carbon  dioxide  is  already  in 
widespread  use  as  a  sterilant  in  blends 
with  EtO.  The  most  conmion  blend 
contains  10  percent  EtO  and  90  percent 
CO2  and  is  referred  to  as  "10/90".  While 
10/90  is  compatible  with  most  of  the 
materials  now  sterilized  with  12/88,  it 
must  be  used  at  higher  operating 
pressures  than  12/88  systems  and  hence 
is  not  a  direct  drop-in  replacement  for 
12/88.  Use  of  CO2  blends  requires  that 
the  sterilizing  unit  itself  be  upgraded  to 
handle  higher  operating  pressures  in 
order  to  prevent  excessive  leakages  of 
EtO  from  the  system.  However, 
operating  costs  for  CO2  systems  are 
typically  lower  than  those  for  12/88 
systems. 

CO2  and  EtO  tend  to  separate  while 
stored  in  pressurized  containers.  Thus, 
initial  discharges  from  the  canisters 
during  use  may  contain  excessively  high 
amoimts  of  flammable  EtO;  final 
discharges  from  nearly  empty  canisters 
may  contain  pure  CO2  and  may  not 
effectively  sterilize  equipment.  To 
overcome  this  problem,  "unit  dose" 
canisters  have  been  developed  for  use  in 
conjunction  with  CO2  sterilizers.  For 
safe  operation,  these  canisters  must  be 
connected  and  disconnected  from  the 
sterilizing  unit  before  and  after  every 
use,  thereby  increasing  the  risk  of 
accidental  exposure.  Improved  training 
procedures  will  be  required  with  such 
systems. 

c.  Pure  EtO 

Pure  EtO  systems  can  also  be  used  in 
place  of  current  12/88  sterilizers.  By 
itself,  EtO  is  toxic,  carcinogenic,  and 


flammable.  Thus,  additional  precautions 
must  be  taken  to  limit  occupational 
exposures  and  conflagration.  Present 
OSHA  standards  and  proper  engineering 
controls  have  demonstrated  their  abihty 
to  provide  for  safe  operation  of  such 
systems.  Pure  EtO  systems  are  currently 
used  by  many  contract  sterilizers,  large 
hospitals,  and  other  large  users. 

Pure  EtO  cannot  be  used  in  existing 
12/88  sterilizing  equipment  without 
significant  technical  changes.  Large 
sterilizers  may  have  to  be  relocated  or 
rooms  modified  in  order  to  reduce 
damage  from  possible  explosions.  Both 
large  and  small  systems  require  retrofits 
to  provide  the  capability  to  properly 
vent  EtO  and  to  prevent  explosions. 
Such  conversions  are  costly,  but  may 
produce  long-term  cost  savings. 
Operating  costs  for  pure  EtO  systems  are 
lower  than  those  for  12/88  systems. 

3.  Preliminary  Listing  Decisions 

a.  Acceptable.  (1)  HCFC-124 

HCFC-124  is  acceptable  as  a 
substitute  for  CFC-12  in  EtO  blends  — 
Initial  testing  in  hospital,  industrial,  and 
laboratory  settings  indicates  that  an 
EtO/HCFC-124  blend  can  serve  as  a 
virtual  drop-in  replacement  for  12/88, 
enabUng  users  to  transition  away  fitsm 
CFC-12  while  still  using  their  existing 
equipment. 

Use  of  HCFC-124  in  sterilizers  will 
allow  significant  reductions  in  skin 
cancer  cases  and  deaths  resulting  fit)m 
ozone  depletion.  HCFC-124  has  an  ODP 
of  only  0.02.  Modeling  results  indicate 
that  even  if  HCFC-124  replaces  all 
current  use  of  CFC-12  in  sterilization, 
resulting  skin  cancer  deaths  in  the  total 
US  population  bom  before  2030  will 
total  only  600  more  than  if  a  zero  ODP 
substitute  were  available.  In  addition, 
the  low  GWP  of  HCFC-124  ensures  that 
use  of  the  chemical  in  sterilizers  will 
have  a  negligible  effect  on  global 
warming. 

Under  Title  III  of  the  Clean  Air  Act 
Amendments  of  1990,  the  Agency  is 
required  to  regulate  any  of  the  189 
hazardous  air  pollutants  (HAPs). 
Ethylene  oxide  is  a  HAP,  and  the  user 
is  alerted  to  follow  all  upcoming 
regulations  concerning  the  use  of 
ethylene  oxide,  whether  used  alone  or 
in  a  blend.  For  example,  it  is  likely  in 
the  future  that  Title  ni  will  require  a 
system  that  prevents  venting  of  EtO  into 
the  atmosphere,  therefore  users 
installing  new  HCFC-124/EtO  systems 
may  choose  to  take  this  into 
consideration. 

(2)  Carbon  Dioxide 

Carbon  dioxide  is  acceptable  as  a 
substitute  for  CFC-12  in  EtO  blends 
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used  for  sterilization.  Carbon  dioxide 
can  effectively  reduce  the  flammability 
of  EtO  and  does  not  deplete 
stratospheric  ozone.  While  CO^  is 
considered  a  greenhouse  gas, 
atmospheric  modeling  indicates  that  its 
use  in  the  sterilants  sector  will  have  no 
measurable  impact  on  global  wanning. 
Furthermore,  most  COi  currently  used 
in  sterilant  mixtures  is  the  recaptured 
by-product  of  other  chemical  processes, 
so  its  manufacture  for  use  in  sterilizers 
should  not  increase  emissions  to  the 
atmosphere.  Carbon  dioxide  is  an 
asph)rxiant  in  high  concentrations,  but 
engineering  controls  designed  to  limit 
occupational  exposiires  from  the  more 
toxic  EtO  will  also  serve  to  prevent 
potentially  lethal  exposures  to  CO2. 

Blends  of  CO2  and  EtO  are 
commercially  available  at  present,  and 
proven  process  cycles  already  exist. 
Blends  of  CO2  and  EtO  have  been  in 
widespread  use  for  years  and  dominated 
the  market  before  the  development  of 
12/88.  Recent  flammability  tests 
indicate  that  the  maximum 
concentration  of  EtO  in  CO2  blends  may 
have  to  be  lowered  from  its  traditional 
level  of  10  per  cent  to  perhaps  8  or  9 
per  cent  to  achieve  adequate  levels  of 
safety.  As  mentioned  above,  ethylene 
oxide  is  a  HAP,  and  the  user  is  alerted 
to  follow  all  upcoming  i^ulations 
concerning  the  use  of  ethylene  oxide, 
whether  used  alone  or  in  a  blend. 

Carbon  dioxide  blends  will  not  serve 
as  direct  drop-in  replacements  for  12/ 
88.  The  higher  operating  pressures  of 
COj/EtO  blends  will  require 
modifications  to  existing  equipment. 
The  Montreal  Protocol's  technology 
assessment  report  on  sterilants 
estimated  that  less  than  one-half  of  the 
12/88  sterihzers  currently  used  in 
hospitals  are  certified  to  operate  at  the 
higher  pressures  necessary  for  C02/EtO 
blends. 

(3)  Pure  EtO 

Pun  EtO  is  acceptable  as  a  substitute 
for  12/68  in  sterilization.  By  itself,  EtO 
is  neither  an  ozone  depleting  substance 
nor  a  contributor  to  global  warming. 
However,  EtO  is  toxic,  carcinogenic,  and 
flammable.  While  these  factors  must  be 
considered  in  the  decision  to  approve 
EtO  as  a  substitute  for  12/88  and  must 
be  considered  by  users  selecting 
appropriate  substitutes  for  their  current 
use  of  12/88.  the  Agency  considers 
cxirrent  applicable  standards  and 
operating  procedures  (such  as  OSHA 
standards  for  occupational  exposure) 
sufficient  to  protect  human  health  and 
the  environment.  Thus,  pure  EtO 
systems  are  acceptable  substitutes  for 
12/88.  Users  are  advised  to  adhere  to  all 
:  existing  workplace  standards  and  to 


train  workers  in  the  proper  operation  of 
EtO  equipment.  Historical  experience 
with  pure  EtO  systems  indicates  that 
they  can  be  used  safely  when  operated 
in  accordance  with  such  guidelines. 
Because  of  the  threat  posed  by  vented 
EtO  to  the  general  population,  the 
Agency  also  recommends  that  pure  EtO 
systems  be  used  in  conjunction  with 
emission  control  technologies  such  as 
catalytic  converters  or  acid  water 
scrubbers  to  prevent  exposures  of  the 
general  population  to  dangerous  levels 
of  EtO. 

As  mentioned  above,  ethylene  oxide 
is  a  HAP,  and  the  user  is  alerted  to  the 
probability  of  future  regulations 
concerning  the  use  of  ethylene  oxide, 
whether  used  alone  or  in  a  blend. 

Pure  EtO  should  not  be  considered  a 
drop-in  replacement  for  12/88.  EtO 
systems  operate  at  atmospheric  pressure 
or  below,  allowing  some  current  12/88 
equipment  to  be  retrofit  for  pure  EtO 
through  the  addition  of  proper 
ventilation  and  control  technologies. 
However,  the  costs  associated  with  such 
changes.  esp)ecially  with  larger 
equipment,  can  be  prohibitive. 
Nevertheless,  use  of  pure  EtO  can 
reduce  operating  costs  substantially 
compared  to  those  achieved  with 
equivalent  12/88  systems. 

b.  Unacceptable  Substitutes  [None] 

/.  Aerosols 

1.  Overview 

To  provide  perspective  on  EPA's 
decisions  in  the  aerosols  sector,  this 
section  presents  first  an  overview  of 
important  related  regulations. 
Subsequent  parts  of  the  section  describe 
the  substitutes  in  the  aerosols  sector  and 
present  EPA's  decisions  on  the 
substitutes.  The  decisions  are 
summarized  in  Appendix  B  at  the  end 
of  this  notice.  The  proposed  decisions 
presented  in  this  section  are  based  on 
the  risk  screen  contained  in  the  draft 
background  document  entitled  "Risk 
Screen  on  Use  of  Substitutes  for  Class  I 
Ozone-Depleting  Substances:  Aerosols." 

Following  scientific  concerns  raised 
in  1974  regarding  possible  ozone 
depletion  from  CFCs.  EPA  and  the  Food 
and  Drug  Administration  (FDA)  acted 
on  March  17, 1978  (43  FR  11301;  43  FR 
11318)  to  ban  the  use  of  CFCs  as  aerosol 
propellents  in  all  but  "essential 
applications."  During  the  mid-19708, 
use  as  aerosol  propellants  constituted 
over  50  percent  of  total  CFC 
consumption  in  the  United  States.  The 
1978  ban  reduced  aerosol  use  of  CFCs 
in  this  country  by  approximately  95 
percent,  eliminating  nearly  half  of  the 
total  U.S.  consumption  of  these 
chemicals. 


Some  CFC  aerosol  products  were 
specifically  exempted  from  the  ban 
based  on  a  determination  of 
"essentiality".  (See  reference  Essential 
Use  Determinations — Revised,  1978.) 
The  other  uses  of  CFCs  in  aerosol  and 
pressurized  dispenser  products  (e.g.,  as 
an  active  ingredient,  a  solvent,  or  as  the 
sole  ingredient)  were  excluded  from  the 
ban  because  they  did  not  fit  the  narrow 
definition  of  "aerosol  propellent". 
Therefore,  prior  to  the  1990  Clean  Air 
Act  Amendments,  the  only  aerosol 
products  that  still  contained  CFCs  were 
products  exempted  from  the  1978  ban 
on  CFC  propellants  or  products 
excluded  from  the  1978  ban. 

The  amended  Clean  Air  Act  of  1990 
includes  statutory  authorities  relevant  to 
use  of  HCFCs  in  several  sections  of  Title 
VI.  Title  VI  divides  controlled  ozone- 
depleting  substances  into  two  distinct 
classes.  Class  I  is  comprised  of  CFCs, 
halons,  carbon  tetrachloride  and  MCF. 
Class  n  is  comprised  solely  of  HCFCs. 
In  addition  to  mandating  the  phase  out 
of  Class  I  and  Class  II  substances, 
section  610  of  Title  VI  also  provides  for 
the  prohibition  of  certain  products  made 
with  Class  I  and  Class  II  substances.  The 
product  bans  for  Class  I  substances  and 
Class  II  substances  are  distinct  from  one 
another  and  are  addressed  in 
subsections  610(b)  and  610(d), 
respectively.  In  section  610(b),  Congress 
directed  EPA  to  promulgate  regulations 
that  prohibit  the  sale  or  distribution  of 
certain  "nonessential"  products  that 
release  Class  I  substances  as  of 
November  15,  1992.  Under  this 
subsection.  Congress  specifies  particular 
products  as  nonessential  and  directs 
EPA  to  identify  other  nonessential 
products.  In  the  Notification  of 
Proposed  Rulemaking  (57  FR  1992. 
January  16.  1992),  EPA  proposed 
regulations  that  implement  the 
requirements  of  section  610(b)  and  ban 
certain  nonessential  products  that 
release  Class  I  substances.  Under  this 
rule.  EPA  proposed  to  ban.  among  other 
products,  flexible  and  packaging  foam, 
and  aerosols  and  other  pressurized 
dispensers  using  CFCs.  The  use  of 
methyl  chloroform,  while  a  Gass  I 
substance,  is  not  restricted  under  this 
proposed  rule. 

As  directed  by  Congress.  EPA 
conducted  research  into  the  purpose  or 
intended  use  of  products  containing 
Class  I  substances,  the  technological 
availability  of  substitutes,  safety  and 
health  considerations,  and  other 
relevant  factors  including  the  economic 
impact  of  banning  selected  products. 
EPA  then  proposed  to  ban  the  use  of 
CFCs  as  propellants  and  solvents  in  all 
aerosol  products  with  the  following 
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specific  exemptions  (57  FR  1992. 
January  16, 1992): 

— Contraceptive  vaginal  foams; 

— lubricants  for  pharmaceutical  and 

tablet  manufactuTe; 
— metered  dose  inhalation  deAaces; 
— gauze  bandage  adhesives  and 

adhesive  removers; 
— commercial  products  using  CFC-11  or 

CFC-113  as  lubricants,  coatings,  or 

cleaning  fluids  for  electrical  and 

electronic  equipment; 
— commercial  products  uaing  CFC-11  or 

CFC-113  as  lubricants,  coatings,  or 

cleaning  fluids  for  aircraft 

maintenance;  and 
— release  agents  for  molds  using  CFC-11 

or  CFC-113  in  the  production  of 

plastic  or  elastomeric  materials. 

In  addition  to  the  first  four  products 
listed  above,  EPA  is  likely  to  exempt 
additional  medical  products  as  directed 
by  the  CAA.  Medical  devices,  as  defined 
in  section  601,  include  devices, 
diagnostic  products,  drugs,  and  drug 
delivery  systems  that  (a)  utilize  a  Class 
I  or  Class  11  substance  for  which  no  safe 
and  effective  alternative  has  been 
developed  and  (b)  have  been  approved 
and  determined  to  be  essential  by  the 
FDA  Commissioner  in  consultation  with 
the  EPA  Administrator.  It  is  important 
to  note  that  a  product  being  exempted 
from  the  Class  I  ban  does  not  imply 
exemption  from  the  phase-out 
requirements  under  the  CAA,  which  the 
Agency  is  examining  separately. 

Section  610(d)  of  the  CAA  prohibits 
the  sale  or  distribution  of  certain 
products  that  contain  or  are 
manufactured  with  Class  II  substances. 
This  ban.  which  is  affective  January  1, 
1994,  extends  to  certain  aerosols  and 
pressurized  dispensers  which  contain 
Class  n  substances  and  plastic  foam 
products  which  contain  or  are 
manufactured  with  a  Class  II  substance. 
EPA  believes  that  the  ban  on  certain 
products  containing  Class  IT  substances 
is  self-executing.  Section  610(d)(1)  bans 
the  sale  of  the  specified  Class  II 
products  on  its  own  terms,  without  any 
reference  to  required  regulations.  Thus, 
EPA  is  not  required  to  determine  which 
products  will  be  banned. 

However,  section  610(d)(2)  allows 
EPA  to  grant  exceptions  and  exclusions 
from  the  ban  on  aerosol  and  pressurized 
dispenser  products  containing  class  II 
substances.  Specifically,  EPA  is 
authorized  to  grant  exceptions  from  the 
prohibition  where  the  use  of  the  aerosol 
product  or  pressurized  dispenser  is 
determined  by  the  Administrator  to  be 
essential  as  a  result  of  flammability  or 
worker  safety,  and  where  the  only 
available  tdtemative  to  use  of  a  Class  11 
substance  is  use  of  a  Gass  I  substance 


which  legally  could  be  substituted  for 
such  Class  n  substance  (i.e.,  use  of  a 
Class  I  substance  that  is  still  allowed). 
In  addition  to  these  two  criteria  for 
exceptions,  aerosol  products  may  be 
excluded  from  the  ban  as  a  result  of  a 
third  consideration  in  section  610  (d)(2); 
namely,  that  the  ban  on  products 
containing  Class  II  substances  shall  not 
apply  to  any  medical  device.  Reflecting 
the  self-executing  nature  of  the  CAA 
ban,  any  aerosol  product  or  pressurized 
dispenser  containing  a  Class  II 
substance  is  banned  as  of  January  1, 
1994,  unless  EPA  grants  an  exception. 

HCFCs  have  current  and  potential 
applications  as  propellants  and  as 
solvents  in  aerosol  products.  However, 
imtil  recently,  their  use  has  been  limited 
by  the  aerosol  industry  because  of  their 
high  cost  relative  to  traditional  options 
such  as  CFCs  and  hydrocarbons. 
Increased  regulation  of  CFCs,  including 
taxation  of  these  substances  and  an 
eventual  phase-out,  has  meant  that 
HCFCs  are,  for  an  interim  period, 
economically  viable  in  some 
applications,  particularly  where  concern 
about  flammability  limits  the  use  of 
cheaper  alternatives,  such  as 
hydrocarbons. 

2.  Substitutes  for  Aerosols 

The  Class  I  substances  that  are 
currently  being  used  in  aerosol 
apphcations  include  CFC-11,  CFC-12, 
CFC-113,  CFC-114,  and  methyl 
chloroform  (MCF).  Similarly,  the  Class 
n  substances  that  are  currently  being 
used  are  HCFC-22.  HCFC-142b,  and 
HCFC-141b.  The  Agency  has  elected 
only  to  discuss  alternatives  for  the  CFC- 
11,  CFC-113,  MCF,  HCFC-22.  HCFC- 
142b,  and  HCFC-141b. 

The  uses  for  CFC-12  and  CFC-114  are 
as  propellants  in  medical  applications 
and  will  not  be  discussed  hare  because 
the  substitutes  for  theseapplications  are 
currently  being  developed  and  will  have 
to  undergo  FDA  approval.  Possible 
substitutes  in  this  application  include 
HFC-134a  and  HFC-227ea,  which  both 
have  low  toxicity  and  zero  ozone 
depletion  potential.  Regulatory  approval 
for  these  compounds,  however,  is 
contingent  on  FDA  approval,  which  will 
likely  ocoir  over  the  next  several  years. 

A  variety  of  chemicals  are  currently 
being  used  or  are  being  considered  as 
substitutes  for  Class  I  and  II  controlled 
substances  used  in  non-inhalation 
aerosols  and  pressurized  containers. 
The  suitability  of  alternatives  depends 
upon  the  product  in  which  they  are 
used.  Each  of  these  alternatives  has  its 
own  physical  and  chemical 
characteristics  which  make  it  optimal 
choice  for  the  product  in  question,  in 
terms  of  such  factors  as  solvency 


properties,  propellant  characteristics, 
performance,  cost,  and  environmental 
considerations.  However,  the  Agency 
believes  that  a  majority  of  the 
substitutes  considered  to  replace  the 
Class  I  and  II  controlled  substances  used 
as  propellants  or  solvents  in  aerosols 
and  pressurized  containers  as 
propellants  and  solvents  are  currently 
available  and  easily  integrated  into 
existing  aerosol  production  facilities. 

The  primary  substitutes  for  the 
propellant  uses  of  HCFC-22  and  HCFC- 
142b  are  as  follows: 

•  Hydrocarbons 

•  Dunethyi  ether 

•  HFCs 

•  Compressed  Gases 

•  Alternative  Processes 

The  primary  substitutes  for  the 
solvent/diluent  uses  of  CFC-11.  CFG- 
113,  MCF,  and  HCFC-141b  are  as 
follows: 

•  Petroleum  Distillates 

•  Ketones,  esters,  ethers,  and  alcohols 

•  HCFC-141b 

•  Terpenes 

•  Chlorinated  Solvents 

•  Water-Based  Systems 

This  list  of  substitutes  was  compiled 
with  the  help  of  companies  that 
submitted  information  on  substitutes  to 
the  Agency  in  response  to  the  January 
16, 1992,  Advance  Notice  of  Proposed 
Rule-Making.  Today's  decisions  an 
these  substitutes  are  listed  in  Appendix 
B.  The  remainder  of  the  section 
discusses  these  substitutes,  the  decision 
on  each  substitute,  and  the  Agency's 
reasoning  behind  each  determination. 
Vendors  or  users  of  other  substitutes  not 
included  on  the  table  for  the  SNAP 
determinations  on  aerosols  should 
provide  information  on  the  substitutes 
so  that  the  Agency  can  complete  the 
determinations. 

a.  Substitutes  for  Propellants. — (1) 
Hydrocarbons.  Hydrocarbons  are 
promising  replacements  for  nonessential 
uses  of  HCFC-22  as  a  propellant  in 
aerosols  and  pressurized  containers. 
These  small  chain  compounds,  such  as 
butane,  isobutane,  and  propane,  have 
low  boiling  points,  making  them 
excellent  propellants.  They  are  used 
separately  or  in  mixtures,  are 
inexpensive  compared  to  HCFC-22 
(HCFC-22  is  four  times  more  expensive 
than  hydrocarbons),  and  are  readily 
available  from  most  chemical 
distributors. 

The  Agency  believes  that  the  major 
area  of  concern  with  the  replacement  of 
hydrocarbons  for  HCFC-22  is  the  high 
flammability  of  hydrocarbons.  In 
applications  where  a  nonflatnmable 
propellant  is  needed,  a  hydrocarbon 
could  not  be  used.  For  example,  the  use 
of  hydrocarbons  around  electrical 


IMI 


Federal  Rcgirter  /  Vol.  58,  No.  90  /  Wednesday,  May  12,  1993  /  Proposed  Rules  28153 


equipment  could  prove  hazardous  if 
sparks  from  the  equipment  were  to 
igaite  the  hydrocarbon  propellant 

Hydrocarbons  are  adequate  substitute 
propellents  where  flammability  is  not  a 
concern.  To  reduce  product 
flammability,  hydrocarbons  can  be  used 
with  water-based  formulations  in 
products  such  as  insecticides  where 
product  quality  would  not  be  adversely 
impacted.  Manufacturers  are  also 
hindered  from  selling  hydrocarbon 
propelled  aerosols  in  certain 
jurisdictions.  In  California,  for  example, 
the  use  of  hydrocarbons  is  restricted 
because  of  their  classification  as  volatile 
organic  compounds  which  ctHithbute  to 
low  level  ozone  or  smog. 

(2)  Dimethyl  Ether.  IXmethyl  ether 
(DM£)  is  a  medium  pressure, 
flammable,  liquified  propellant.  Because 
of  its  chemical  properties,  it  can  be  used 
as  a  combination  propellant/solvent, 
although  it  is  typically  classified 
together  with  other  propellents  and  is 
used  in  combination  with  other 
propellants.  Practices  for  manufacture 
and  use  of  aerosol  products  formulated 
with  DME  parallel  practices  employed 
with  hydrocarbons. 

(3)  Hydrofluorocarbons. 
Hydrofluorocarbons  (HFCs)  such  as 
HFC-134a  and  HFC-152a  are  partially 
fluorinated  hydrocarbons,  which  have 
recently  been  developed.  These 
compounds  are  less  dense  than  HCFC- 
22,  but  with  minor  reformulation 
adjustments  could  function  equally  well 
as  propellants  except  in  products  such 
as  noise  horns,  which  require  a  more 
dense  gas.  Because  HFCs  have  only 
recently  been  developed,  they  are  only 
now  becoming  readily  available  and  are 
expected  to  be  priced  significantly 
higher  than  HCFC-22. 

Preliminary  studies  show  that  HFCs 
are  nonflammable  and  have  low 
toxicity,  which  would  make  them  good 
replacements  for  HCFC-22  as  a 
propellant.  They  also  may  be  used  in 
conjunction  with  flammable  chemicals 
to  reduce  the  flammability  of  such 
mixtures.  For  example,  HFCs  are  being 
tested  for  use  with  dimethyl  ether 
(DME)  in  safety  sprays  and  animal 
repellents.  Although  DME  is  flammable, 
the  overall  product  formulation  is  no*. 
HFCs  are  also  being  tested  as 
replacements  for  CFCs  still  used  in 
medical  applications  because  of  their 
nonflammable,  nontoxic  properties. 

(4)  Compressed  Gases.  Compressed 
Cases  such  as  carbon  dioxide,  nitrogen, 
air,  and  nitrous  oxide  are  common,  low 
molecular  weight  gases  used  as 
propellants  in  aerosol  products  but  not 
as  drop-in  replacements.  First, 
alternative  dispensing  machanisms  and 
strmger  containers  are  needed  because 


these  gases  are  under  significantly 
greater  pressure.  Containers  holding 
compressed  gases  are,  therefore,  lai:ger 
and  bulkier.  Second,  because  these 
chemicals  have  low  molecular  weights, 
they  are  inadequate  as  replacements  for 
HCFC-22  in  products  requiring  a  dense 
gas  propellant,  such  as  noise  boms,  or 
in  products  requiring  fine  dispersion  of 
the  product,  such  as  sur&ce  lubricants 
and  weld  inspection  developers.  Third, 
compressed  gases  dispel  materiel  faster 
because  they  are  under  higher  pressure, 
which  contributes  to  wasted  product. 

Compressed  gases  are  readily 
available  from  most  chemical 
distributors  and  are  inexpensive. 
Compressed  gases  cool  upon  expansion. 
This  property  could  be  beneficial  when 
they  are  used  as  freezing  agents  and 
gum  removers  and  could  substitute  for 
some  nonessential  uses  of  HCFC-22. 
Compressed  gases  are  also 
nonnammable  and  can  serve  as 
propellants  in  applications  where  a 
nonflammable  propellant  is  necessary, 
but  not  in  appUcations  where  a  fine 
even  dispersion  is  required. 

(5)  AltemaUve  Processes.  Alternative 
processes,  such  as  manually  opttratud 
pumps  and  sprays,  provide  an 
alternative  delivery  mechanism  in  place 
of  the  aerosol  dispenser.  {Development 
of  alternative  process  replacements 
depends  on  technological  feasibility,  but 
successful  implementation  of  these 
processes  depends  on  consumer  or 
worker  preferences.  Some  products, 
such  as  aerosol  foams,  cannot  now  be 
easily  formed  with  alternative 
processes,  making  the  replacement  of 
the  propellant  difficult.  In  other 
products,  the  alternative  process  may 
not  provide  proper  dispersion  or 
accurate  application  of  the  product, 
hmiting  its  use.  Persons  using  manual 
pumps  or  sprays  (in  applications  where 
alternative  processes  function 
adequately  as  replacements)  on  a 
continuous  basis  may  become  fatigued 
with  the  constant  pumping  motion,  thus 
reducing  consumer  satisfaction. 
Therefore,  alternative  processes  could 
not  easily  replace  the  use  of  aerosols  in 
applications  where  it  is  not 
technologically  feasible  or  where  the 
product  is  used  repeatedly.  Nonetheless, 
these  substitutes  can  serve  as  viable 
alternatives  in  certain  applications. 

b.  Substitutes  for  Solvent/Diluents.  (1) 
Petroleum  Distillates.  Petroleum 
distillates  are  hydrocarbons  fractionated 
from  the  distillation  of  petroleum.  These 
compounds  are  loosely  grouped  into 
paraffins  (six  carbon  chains  to  ten 
carbon  chains — n-bexane,  n-heptane, 
etc.)  and  light  aromatics  (toluene  and 
xylene)  and  come  in  various  grades  of 
purity.  These  compounds  have  good 


solvent  properties,  are  inexpensive 
(about  half  the  price  of  MCF),  and  are 
readily  available  from  chemical 
distributors.  When  a  controlled 
substance  is  used  only  as  a  diluent,  such 
as  in  automotive  undercoetings, 
substitution  using  petroleum  distillates 
is  relatively  easy  with  minor 
reformulation  changes.  Many  of  these 
products  containing  petroleum 
distillates  even  outperform  their 
chlorinated  counterpart. 

Petroleum  distillates  are,  however, 
flammable,  and  thus  cannot  be  used  as 
replacement  solvents  in  applications 
where  the  solvent  must  be 
nonflammable  such  as  electronic 
cleaning  applications.  In  addition, 
pesticide  aerosols  formulated  with 
certain  petroleum  distillates  must 
adhere  to  requirements  imposed  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA). 

(2)  Oxygen-Containing  Hydrocarbons. 
Oxygen-containing  hydrocarbons  are 
compounds  are  based  on  hydrocarbons 
containing  appendant  oxygen  (alcohols 
and  ketones),  integral  oxygens  (ethers), 
or  both  (esters).  These  com{>ounds  are 
relatively  inexpensive  compared  to 
MCF — about  half  the  cost — and  are 
readily  available  from  chemical 
distributors.  These  compounds  are  also 
flammable  and  cannot  be  used  as 
substitute  solvents  in  applications 
where  the  solvent  must  be 
nonflammable. 

These  compounds  are  currently  being 
blended  with  Class  I  substances  to 
reduce  the  amount  of  Class  I  substances 
used  in  a  product  formulation.  Since  the 
quantity  of  these  compounds  is  small, 
the  product  still  remains  nonflammable. 
Some  manufacturers,  however,  are 
completely  reformulating  products  such 
as  spot  removers  with  ketones,  esters, 
ethers,  or  alcohols.  To  continue  the  use 
of  these  convenient  products, 
consumers  may  have  to  be  educated 
about  the  product's  increased 
flammability. 

(3)  Hydrofluorocarbons  (HCFCs). 
HCFC-141b  is  a  potential  substitute  to 
replace  CFC-11  and  CFC-113  used  in 
solvent/diluent  applications  in  aerosols 
and  pressurized  dispensers.  HCFC- 
141b's  ODP  is  similar  to  MCF,  making 
it  unlikely  that  aerosol  manufacturers 
would  reformulate  their  products  away 
from  MCF  towards  HCFC-14lb. 

HCFC-141b  has  a  number  of 
characteristics  which  make  it  a  suitable 
alternative  solvent,  namely:  it  is 
nonconductive,  nonflammable,  and 
evaporates  quickly.  HCFC-14lb  is 
expensive  compared  to  the  pretax  price 
of  CFC-113  (almost  three  times  the 
cost).  However.  HCFC-14lb  is  slightly 
corrosive  to  plastic  parts,  and  could  not 
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serve  as  a  drop-in  replacement  for  all 
theuse8ofCrC-llandCFX>113a8a     • 
solvent. 

(4)  Terpenes.  Terpenes  are 
unsaturated  hydrocarbons  based  on 
isoprene  subunits.  They  have  good 
solvent  properties  and  could  replace 
ozone-depleting  compounds  in  some 
solvent  cleaning  applications.  They  are 
flammable,  which  limits  their  use  in 
applications  that  require  nonflammable 
solvents.  Some  terpenes  have  a  slight 
citrus  scent  while  others  have  a  more 
stronger  unpleasant  odor,  thereby 
making  them  unpleasing  to  use  over  a 
constant  period  of  time. 

(5)  Chlorinated  Solvents.  Chlorinated 
solvents  such  as  perchloroethylene, 
trichloroethylene,  and  methylene 
chloride  can  be  used  to  replace  CFC-11, 
CFC-113.  and  MCF  in  solvent 
applications  in  aerosol  and  pressurized 
containers.  These  chlorinated  solvents 
are  extremely  effective  and  can  dissolve 
compounds  which  are  difficult  to 
dissolve  in  other  solvents,  such  as 
fluorinated  polymers  used  in  water  and 
oil  repellents.  However,  due  to  toxicity 
concerns  associated  with  these 
substances,  their  application  is  likely  to 
be  limited,  especially  in  products  sold 
to  the  general  public  or  in  products  that 
are  used  frequently  by  workers.  In 
addition,  pesticide  aerosols  formulated 
with  these  chlorinated  solvents  must 
adhere  to  requirements  under  FIFRA. 

Chlorinated  solvents,  because  they  are 
strong  solvents  and  nonflammable,  are 
promising  substitutes  in  cleaning 
applications  for  electronic  equipment  or 
electric  motors  where  safeguards  could 
be  used  to  protect  workers  from  the 
potentially  toxic  fumes.  These 
compounds  are  readily  available  from 
chemical  distributors  at  prices 
comparable  to  MCF. 

(6j  Water-Based  Formulations.  Water- 
based  formulations  provide  a 
replacement  for  the  use  of  CFC-11, 
CFC-113,  and  MCF  as  solvents  in 
aerosols  and  pressurized  dispensers. 
These  reformulated  products  usually 
contain  new  components/active- 
ingredients  that  are  water  soluble.  The 
overall  function  of  the  reformulated 
product  remains  the  same,  but  the 
product's  substituents  are  changed. 

Most  formulations  are  nonflammable, 
yet  may  be  difflcult  to  use  around 
sources  of  eleptricity  because  they  may 
short  out  electrical  equipment.  Such 
products  may  also  have  short  shelf-lives 
because  the  active  ingredient  may 
decompose  in  an  aqueous  environment. 
Also,  these  products  when  sprayed  do 
not  evaporate  quickly,  resulting  in 
product  accumulation.  This  may  be 
problematic  in  certain  applications  such 
as  where  the  accumulation  of  a  water- 


based  product  contributes  to  rust  or 
corrosion.  The  possibility  of 
reformulating  products  is  product- 
specific,  depending  on  the  feasibility  of 
finding  active  ingredients  that  are  water 
soluble. 

(7)  Monochlorotoluene/ 
chlorobenzotrifluorides. 
Monochlorotoluene  and 
chlorobenzotrifluorides  are  of 
commercial  interest  as  solvent 
substitutes  for  aerosols.  These 
compounds  can  be  used  either  in 
isolation  or  in  various  mixtures, 
depending  on  desired  chemical 
properties.  The  Agency  recently 
received  information  on  these 
formulations,  and  it  will  issue  a  SNAP 
determination  for  these  substitutes  in 
the  next  set  of  listing  decisions. 

3.  Preliminary  Listing  Decisions 

a.  Acceptable  Substitutes.  (1) 
Propellants  (a)  Hydrocarbons. 
Hydrocarbons  are  acceptable  substitutes 
as  propellants  in  the  aerosols  sector. 
Hydrocarbons  have  several 
environmental  advantages  over  other 
substitutes.  For  example,  they  have  zero 
ozone-depletion  potential,  and  because 
of  their  extremely  short  atmospheric 
residence  times  they  are  estimated  to 
have  insignificant  impact  on  global 
warming.  Yet  their  reactivity  contributes 
to  formation  of  tropospheric  ozone.  The 
Agency  has  assessed  this  effect, 
however,  and  foimd  that  the  increase  in 
volatile  organic  compound  emissions 
(VOCs)  from  these  substitutes  will  have 
no  significant  effect  on  tropospheric 
ozone  formation. 

Hydrocarbons  have  a  long  history  of 
use,  and  the  increase  due  to 
replacement  of  CFCs  as  aerosol 
propellants  represents  a  fraction  of 
current  consumption.  Hydrocarbon 
propellants  acquired  industrial 
importance  in  the  U.S  in  the  early 
1950s.  By  1978,  when  the  ban  on  CFC 
propellants  in  the  U.S.  was 
promulgated,  nearly  half  of  all  aerosol 
units  being  produced  in  the  U.S  were 
already  using  hydrocarbon  propellants. 
This  percentage  grew  to  nearly  90 
percent  in  1979. 

Most  of  the  hydrocarbon  propellants 
are  essentially  non-toxic.  Very  high 
concentration  of  hydrocarbons  are 
necessary  to  alter  normaLbody 
functions.  No  temporary  or  permanent 
physiological  malfunctions  are 
produced  by  these  chemicals.  Very  high 
concentrations  of  hydrocarbons  may 
result  in  asphyxiation  because  of  lack  of 
oxygen. 

Hydrocarbon  propellants  are 
flammable.  Thus,  precautions  will  need 
to  be  taken  in  receiving,  unloading, 
transferring,  storing,  and  filling 


hydrocarbons  aerosol  products.  The 
listing  of  these  compounds  as 
acceptable  substitutes  does  not  exempt 
producers  or  users  from  other  regulatory 
or  industrial  standards  such  as  those 
promulgated  by  OSHA.  However, 
because  of  the  widespread  use  of  these 
materials,  industry  is  already  familiar 
with  the  safety  precautions  necessary  in 
switching  from  a  CFC  filling  operation 
to  one  using  hydrocarbons. 

(b)  HCFC-22 

HCFC-22  is  an  acceptable  substitute 
as  a  propellant  in  the  aerosols  sector. 
The  principal  characteristic  of  HCFC-22 
that  has  residted  in  its  increased  use  is 
non-flammability.  However,  the  use  of 
HCFC-22.  either  by  itself  or  blended 
with  other  compounds,  will  be 
prohibited  after  January  1, 1994  due  to 
the  high  ozone-depletion  potential  of 
this  compound.  As  noted  earlier,  section 
610(d)  of  the  CAA  Amendments  of  1990 
prohibits  the  sale  or  distribution  of 
aerosol  products  or  other  pressurized 
dispensers  that  contain  Class  n 
substances  (i.e.,  HCFCs)  by  January  1, 
1994.  Section  610(d)(2)  allows  EPA  to 
grant  exceptions  where  the  use  of  the 
aerosol  product  or  pressurized 
dispenser  is  determined  by  the 
Administrator  to  be  essential  as  a  result 
of  flammability  or  worker  safety,  and 
where  the  only  available  alternative  to 
the  use  of  a  Class  II  substance  is  the 
legally  permitted  use  of  a  Class  I 
substance. 

The  Agency  is  not  restricting 
substitution  of  HCFG-22  for  Class  I 
propellants  at  this  time.  However,  the 
Agency  advises  companies  that,  under 
the  SNAP  program,  the  Agency  will 
only  allow  uses  of  HCFC-22  consistent 
with  the  exemptions  provided  under 
section  610(d)(2),  once  these  regulations 
are  promulgated  in  1994. 

(c)  HCFC-142b 

HCFC-142b  is  an  acceptable 
substitute  as  a  propellant  in  the  aerosols 
sector.  Although  this  compoiud  has  a 
comparatively  high  ODP,  it  is  one  of  the 
few  non-toxic,  non-flammable 
substitutes.  However,  as  described  in 
the  section  on  HCFC-22,  use  of  HCFC- 
142b,  either  by  itself  or  blended  with 
other  compounds,  will  be  prohibited 
after  January  1, 1994  under  section 
610(d)(2).  After  that  date,  the  SNAP 
program  will  only  grant  exemptions  for 
use  of  HCFC-142b  for  essential 
applications  based  on  worker  safety  and 
flammability  as  classified  under  section 
610. 

(d)  HFC-152a  and  HFC-134a 

HFC-152a  and  HFC-134a  are 
acceptable  substitutes  as  propellants  in 
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the  aerosols  sector.  HFC-152a  has  both 
rero  ozone-depletion  potential  and  a 
low  global  warming  potential.  However, 
HFC-152a  by  itself  is  flammable,  and 
necessary  precautions  should  be  taken 
when  using  this  chemical.  HPC-l34a 
also  has  zero  ozone-depletion  potential, 
yet  this  compound  does  have  a 
relatively  long  atmospheric  lifetime  and 
could  therefore  contribute  to  global 
warming.  Despite  these  concerns,  the 
Agency  has  approved  these  substitutes 
due  to  their  ability  to  fill  certain  nic^e 
applications  where  other  substitutes  do 
not  exist. 

The  use  of  these  HFCs  by  themselves 
or  blended  with  HCPC-22  or  HCFC- 
142b  will  be  allowed.  However,  as  noted 
above,  the  use  of  HCFC-22  and  HCFC- 
142b,  either  by  itself  or  blended  v>rith 
other  compoimds,  will  be  prohibited 
after  January  1,  1994  under  section 
610(d)(2).  Limited  exemptions  will 
apply,  as  discussed  above. 

(e)  Dimethyl  Ether 

Dimethyl  ether  is  an  acceptable 
1  substitute  propellant  in  the  aemsols 
sector.  The  principal  environmental 
concern  tot  use  of  DME  is  its  ability  to 
contribute  to  ground-level  ozone 
formation.  However,  the  Agency's 
screen  of  effects  from  increased  use  of 
VOCs  in  aerosol  products  suggests  that 
increases  in  groimd-level  ozone 
formation  from  use  of  DME  would  be 
minor. 

(f)  Compressed  Cases 

Compressed  gases  are  acceptable 
substitutes  as  propellants  in  the  aerosols 
sector.  The  Agency  believes  that 
although  compressed  gases  such  as  air, 
carbon  dioxide,  nitrogen  are  presently 
only  used  in  about  7-9  per  cent  of  the 
aerosol  products,  their  use  will  grow  in 
the  future.  These  gases  have  low  toxicity 
and  industrial  practices  for  using  these 
substitutes  are  well  established.  Since 
these  gases  are  under  significantly 
greater  pressure,  containers  holding 
these  gases  will  have  to  be  larger  and 
bulkier,  and  safety  precautions  will 
have  to  be  undertaken  during  filling 
operations.  Carbon  dioxide  and  nitrogen 
are  non-flammable  and  do  not  require 
Ithe  use  of  explosion  proof  gassing 
equipment.  Nitrous  oxide,  while  non- 
flammable, can  create  a  moderate 
explosion  risk  imder  certain 
temperature  and  pressure  conditions. 

(g)  Alternative  Processes 

A/temat/ve  Processes  are  acceptable 
as  propellants  in  the  aerosols  sector. 
Alternative  processes  such  as  finger  and 
trigger  pumps,  two-compartment  aerosol 
products,  mechanical  pressure 
dispenser  systems,  and  non-spray 


dispensers  (e.g..  solid  stick  dispensers) 
have  found  increasing  use  as 
replacement  for  conventional  aerosol 
products.  The  Agency  believes  that 
these  products  do  not  pose  any 
significant  risks,  since  they  rely  on 
mechanical  force  to  replace  the 
propellant. 

(2)  Solvents 

(a)  Petroleum  DistillalBi.— Petroleum 
distillates  are  acceptable  substitutes  as 
solvents  in  the  aerosol  sector.  Petroleum 
distillates  have  had  a  long  history  of 
use,  and  increases  due  to  replacements 
for  aerosol  applications  represent  a 
fraction  of  the  current  consumption 
across  industries.  Concerns  for  risks 
from  these  compounds  in  possible  uses 
as  pesticide  aerosol  solvents  have 
already  been  addressed  under  FIFRA 
authorities. 

(b)  HCFC-141b 

HCFC-Ulb.  either  by  itself  or 
blended  with  other  compounds,  is  an 
acceptable  substitute  for  aerosol  solvent 
applications.  Like  HCFX>22,  the 
principal  problem  with  HCFC-14lb  is 
that  it  has  a  comparatively  high  OEH* — 
0.11.  This  is  the  highest  OOP  of  all 
HCFCs;  in  fact,  the  ODP  of  HCFC-141b 
is  about  twice  as  high  as  HCFC-22.  Yet 
in  certain  cases,  sudi  as  where 
flammability  is  a  technical  impediment 
to  use  of  other  alternatives,  HCFC-141b 
may  be  the  only  ahemative  to  replace 
other  ozone-depleting  solvents.  Several 
companies  have  already  contacted  the 
Agency  indicating  that  they  have  tested 
alternatives,  and  Aat  in  some  cases  only 
HCFC-141b  meets  performance  or  safety 
criteria. 

Under  the  SNAP  program,  the  Agency 
will  allow  the  use  of  HCFC-141b  as  a 
substitute  for  CFC-11  or  CFC-113  use 
until  January  1994,  when  regulations 
under  section  610(d)(2)  will  be 
promulgated.  Key  features  of  section 
610  are  described  under  the  listing 
decision  for  HCFC-22. 

(c)  Other  Chlorinated  Solvents 

Trichloroethylene  (TCE). 
perchloroethylene  (PERC)  and 
methylene  chloride  (MeCI),  are 
acceptable  substitutes  as  solvents  in  the 
aerosols  sector.  These  substitutes  have 
the  technical  capability  to  meet  a  large 
portion  of  the  needs  oi  the  aerosols 
industry.  However,  the  Agency 
anticipates  that,  due  to  toxicity  concerns 
associated  with  the  past  use  of  these 
alternatives,  the  market  share  for  these 
other  chlorinated  solvents  will  not 
increesa  substantially. 

The  toxicity  of  these  three  solvents 
has  been  subject  of  extensive  analysis. 
Their  use  has  the  potential  to  pose  high 


risks  to  workers  as  well  as  to  residents 
in  nearby  communities  or  consumers 
using  products  containing  such 
chemicals. 

Although  risks  to  workers  can  be 
reduced  by  adhering  to  OSHA 
standards,  residual  risks  to  residents  in 
nearby  communities  may  remain.  The 
Agency  is  aware  of  potential  for  these 
risks  to  occur,  and  it  has  the  authority 
necessary  to  address  them  under  Title 
ni  of  the  CAA.  This  section  of  the  CAA 
lists  three  of  these  solvents  as 
Hazardous  Air  Pollutants,  and 
authorizes  the  Agency  to  establish 
controls  for  their  use.  In  addition,  any 
risks  through  use  of  these  compounds  as 
pesticide  aerosols  have  already  been 
addressed  using  FIFRA  authorities. 

The  Agency  did  not  expliciUy 
evaluate  risks  to  consumers,  since  it 
received  no  indication  that  these 
chlorinated  solvents  were  of  commercial 
interest  for  use  in  consumer  aerosols. 
The  Agency  strongly  encourages 
manufacturers  to  formulate  consumer 
products  based  on  other  compounds 
with  fewer  known  adverse  effects  on 
human  health. 

(d)  Oxygen-Containing  Hydrocarbons 

Oxygen-containing  hydrocarbons 
(ketones,  esters,  ethers,  and  alcohols) 
are  acceptable  substitutes  as  solvents  in 
the  aerosols  sector.  Most  of  these 
compounds  have  a  long  history  of  use, 
and  the  increase  due  to  replacement  as 
aerosol  substitutes  represents  a  fraction 
of  the  current  consumption  across  all 
industries. 

(e)  Terpenes 

Terpene-based  products  are 
acceptable  substitutes  as  solvents  in  the 
aerosols  sector.  Terpene-based 
chemicals  have  a  long  history  of  use  as 
industrial  solvents,  and  the  increase  due 
to  replacement  of  ozone-depleting 
compounds  in  aerosol  applications 
represents  a  fraction  of  current 
consumption  across  all  industries. 
Additionally,  many  of  these  chemicals 
are  naturally  occiirring  organic 
hydrocarbons  and  exhibit  significant 
biodegradability. 

The  use  history  of  these  chemicals 
does  not  negate  the  inherent  toxicity  of 
these  compounds  to  aquatic  Ufa. 
However,  the  Agency  does  not  believe 
that  in  this  case  significant  adverse 
effects  are  to  be  expected,  since  in 
aerosol  applications  the  terpenes 
volatilize  during  use  and  would 
consequently  not  be  discharged  to 
surface  or  ground  water  where  aquatic 
species  are  to  be  found. 
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(f)  Water-Based  Formulations 

Water-based  formulations  are 
acceptable  substitutes  for  propellants  in 
the  aerosols  sector.  The  Agency  did  not 
identify  any  significant  environmental 
concerns  associated  with  use  of  these 
products.  They  can  contain  small 
amounts  of  WOCa,  but  these  amounts  are 
minor  in  comparison  to  products 
formulated  solely  with  organic  solvents. 

b.  Proposed  Unacceptable  Substitutes. 

(1)  Propellants. 

None 

(2)  Solvents. 
None 

J.  Tobacco  Expansion.  1.  Overview 

Tobacco  expansion  is  the  process  of 
puffing  leaves  of  tobacco  to  increase  the 
volume  of  tobacco  used  in  cigarette 
production.  Currently,  one  of  the 
primary  technologies  used  to  expand 
tobacco  in  the  U.S.  uses  CFC-11.  One 
and  one  half  million  pounds  annually 
are  used  in  the  U.S.  in  this  application. 

In  the  CFC-11  process,  tobacco  is 
saturated  with  CFC-11  in  a  stainless 
steel  vessel  maintained  at  120  degrees 
Fahrenheit  and  pressurized  to  20  psi. 
The  tobacco  is  then  permeated  with  hot 
air  (330"  F)  which  expands  the  tobacco. 
The  CFC-11  is  vaporized  and  recovered 
by  cooling  and  compressing.  The  CFC- 
11  is  continually  recovered  and 
recycled. 

The  Agency  received  information 
about  three  potential  substitutes:  (1) 
Carbon  dioxide  technology,  an 
alternative  process  substitute,  (2) 
HCFC-123,  a  drop-in  replacement,  and 
(3)  HFC-227ea.  In  this  action,  the 
Agency  is  listing  carbon  dioxide  as  an 
acceptable  substitute  for  CFC-11  in 
tobacco  expansion.  The  decision  on 
HCFC-123  as  a  substitute  for  CFC-11 
for  tobacco  expansion  is  pending 
completion  of  the  Agency's  review  of 
the  data.  Similarly,  HFC-227ea  is 
pending  completion  of  review  of  the 
data. 

2.  Proposed  Acceptable  Substitutes,  a. 
Carbon  Dioxide 

The  Agency  has  determined  the  use  of 
carbon  dioxide  as  a  substitute  for  CFC- 
11  in  tobacco  expansion  to  be 
acceptable.  Carbon  dioxide  has  been 
successfully  used  in  the  tobacco 
industry  for  approximately  twenty 
years.  It  is  non-toxic,  non-flammable, 
and  it  has  zero  ODP.  A  permissible 
exposure  level  (PEL)  has  been  set  at 
5,000  ppm,  a  level  that  can  easily  be  met 
during  the  well  contained  tobacco 
expansion  process.  The  carbon  dioxide 
process  is  similar  to  the  process  using 
CFC-11,  though  pressure  and 


temperature  parameters  are  different. 
For  this  reason  carbon  dioxide  cannot 
be  used  as  a  retrofit  for  CFC-1 1 
equipment;  new  equipment  must  be 
purchased  in  order  to  use  carbon 
dioxide  for  tobacco  expansion. 
Although  carbon  dioxide  is  a 
greenhouse  gas,  increased  use  of  carbon 
dioxide  for  tobacco  expansion  will  not 
increase  global  wanning  because  the 
carbon  dioxide  used  in  tobacco 
expansion  is  a  by-product  of  the 
production  of  other  gases.  The  carbon 
dioxide  is  captured  from  a  stream  of  gas 
that  otherwise  would  be  emitted  to  the 
ambient  air.  Additionally,  carbon 
dioxide  recycling  equipment  is 
available,  which  will  also  help  limit 
emissions  of  carbon  dioxide  to  the 
atmosphere. 

K.  Adhesives,  Coatings,  and  Inks.  1. 
Overview 

Methyl  chloroform  (MCF)  is  used  as  a 
solvent  in  adhesives,  coatings,  and  inks 
because  of  its  favorable  properties:  high 
solvency,  low  flammability,  low 
toxicity,  relative  high  stability,  and  low 
boiling  point.  Unlike  a  number  of  other 
solvents  classified  as  volatile  organic 
compounds  (VOCs).  MCF  does  not 
photochemically  degrade  in  the  lower 
atmosphere  to  lead  to  groimd-level 
ozone  formation.  This  key  property 
caused  many  manufacturers  to  switch 
from  formulations  containing  VOC 
solvents  to  MCF  in  the  mid  1980s  as 
regulatory  pressvire  increased  to  reduce 
VOC  emissions  in  nonattainment  areas. 
Companies  achieved  compliance  by 
altering  their  solvent-borne 
formulations,  thereby  avoiding  costly 
capital  investment  in  new  equipment, 
changes  in  operating  procedures,  and 
employee  retraining.  This  trend  has 
been  reversed  as  companies  have  begim 
to  respond  to  the  phase-out  of  MCF 
under  the  stratospheric  ozone  protection 
provisions  of  the  Clean  Air  Act. 

This  section  examines  substitutes  that 
can  be  used  in  place  of  MCF  in  this 
sector,  and  presents  the  Agency's 
proposed  decisions  and  supporting 
analysis  on  acceptability  of  these 
substitutes.  These  determinations  are 
summarized  in  Appendix  B  at  the  end 
of  the  sector  discussions. 

Of  the  three  uses  for  MCF  in  this 
sector,  use  of  MCF  is  largest  in  the 
adhesives  subsector.  In  1989, 
manufacturers  of  adhesives  consumed 
about  28,000  metric  tons  (MT)  of  MCF 
in  their  formulations,  roughly  nine  per 
cent  of  the  total  MCF  produced  in  the 
U.S.  (HSIA,  1991).  Solvent-based 
adhesive  formulations  constitute  15  per 
cent  of  all  adhesive  types.  MCF  is 
desirable  as  a  solvent  for  adhesives 
because  it  evaporates  rapidly,  is 


nonflammable,  performs  comparably  to 
or  better  than  VOC-formulated  products, 
and  does  not  photochemically  degrade 
in  the  lower  atmosphere.  Current 
consumption  of  methyl  chloroform  as  a 
solvent  in  the  adhesives  sector  is 
estimated  to  be  32,000  MT. 
MCF  is  used  in  five  adhesive  types: 

•  laminate  adhesives; 

•  flexible  foam  adhesives; 

•  hardwood  floor  adhesives; 

•  metal  to  rubber  adhesives;  and 

•  tire  patch  adhesives. 

MCF  is  no  longer  commonly  used  in 
the  following  adhesive  applications 
where  its  use  was  once  widespread: 

•  pressure  sensitive  adhesives  (tapes, 
labels,  etc.): 

•  flexible  packaging  adhesives; 

•  aerosol-propelled  adhesives;  and 

•  shoe  repair  glues  and  other 
consumer  adhesives.  In  manufacture  of 
coatings  and  inks,  MCF  usage  rose 
steadily  throughout  the  19808  and  began 
declining  in  the  early  1990s.  In  1989. 
the  consumption  of  MCF  used  in 
coatings  and  inks  was  18,480  MT,  six 
percent  of  the  total  310,000  MT  of  MCF 
consumed  in  the  U.S.  Current 
consumption  in  the  coatings  and  inks 
sector  is  estimated  to  be  23,000  MT. 
MCF  is  the  only  ozone-depleting 
substance  currently  used  in  coatings 
and  inks  formulations.  As  with  uses  in 
adhesives,  MCF  has  replaced  some  of 
the  applications  in  coatings  and  inks 
which  previously  used  VOC  solvents. 

The  current  use  of  MCF  in  coatings 
and  inks  applications  occurs  four  use 
areas: 

•  flexographic  and  rotogravure 
printing  inks; 

•  wood  stains; 

•  metal  coatings;  and 

•  aerospace  coatings. 

2.  Substitutes  in  the  Adhesives, 
Coatings,  and  Inks  Sector 

Methyl  chloroform-based  adhesives, 
coatings,  and  inks  can  be  replaced  by 
either  substitute  solvents  or  alternative 
application  technologies.  In  most 
instances,  the  alternatives  are  expected 
to  perform  as  well  as  products 
containing  MCF.  Factors  that  determine 
which  particular  alternative  is  best  in  a 
given  situation  include  physical  and 
chemical  properties,  replacement 
chemical  costs,  capital  investment  costs, 
and  product  performance. 

The  primary  substitutes  to  replace 
methyl  chloroform  in  adhesives, 
coatings,  and  inks  include: 

•  petroleum  distillates; 

•  organic  solvents  (ketones,  esters, 
ethers,  alcohols); 

•  chlorinated  solvents; 

•  terpenes; 

•  water-based  formulations; 

•  high-solids  formulation;  and 
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•  alternative  pnx^ss  alternatives; 
—powder  formulations 
^ot  melts 

—thermoplastic  plasma  spray  coatings 
-radiation  cured 
-^noisture  cured 
—chemical  cured 
-Heactive  liquids. 

These  substitutes  can  be  grouped  into 
bur  basic  categories:  solvent 
substitutes,  water-based  formulations, 
high-solids  formulations,  and 
alternative  processes. 

a.  Solvent  Substitutes.  Petroleum 
distillates  are  hydrocarbons  fractionated 
from  the  distillation  of  petroleum.  These 
compounds  are  loosely  grouped  into 
paraffins  (six  carbon  chains  to  ten 
carbon  chains — hexane,  heptane,  etc.) 
and  light  aromatics  (toluene  and 
xylene),  and  come  in  various  levels  of 
purity.  These  compounds  have  good 
solvent  properties,  cost  about  half  as 
much  as  MCF,  and  are  readily  available 
from  chemical  distributors. 

Organic  solvents  such  as  alcohols, 
ketones,  ethers,  and  esters  dissolve  a 
wide  range  of  polar  and  semi-polar 
substances.  These  compounds  are 
relatively  inexpensive  compared  to  MCF 
(about  half  the  cost)  and  are  readily 
available.  They  function  well  as 
solvents  and  dissolve  most  resins  and 
binders  used  in  adhesives.  coatings,  and 
inks. 

Chlorinated  solvents  such  as 
perchloroethylene  and  methylene 
chloride  are  chlorinated  hydrocarbons. 
These  chemicals  can  be  used  to  replace 
MCF  used  in  adhesives,  coatings  and 
inks.  These  solvents  are  commercially 
available  from  chemical  distributors  at 
prices  comparable  to  those  for  methyl 
chloroform. 

Chlorinated  solvent  compounds  are 
chemically  similar  to  MCF  and  thus  are 
able  to  substitute  directly  for  MCF  with 
minor  changes  in  the  formulation  of  the 
product;  product  quality  is  expected  to 
remain  unchanged.  Manufacturers  can 
use  chlorinated  solvents  in  existing 
equipment  with  minor  changes, 
resulting  in  low  capital  costs. 

Terpenes  are  unsaturated 
hydrocarbons  based  on  isoprene 
subunits.  They  have  good  solvent 
properties  and  could  replace  MCF  in 
some  coating  and  ink  products. 
Terpenes,  such  as  d-limonene,  cost 
about  seven  times  more  than  MCF,  and 
are  commercially  available  from 
chemical  distributors.  Manufacturers 
can  use  terpenes  in  existing  equipment 
with  minor  changes. 

Monochlorotoluene  and 
chlorobenzotrifluorides  are  also  of 
commercial  interest  as  solvent 
substitutes  for  adhesives,  coatings,  and 


inks.  These  compounds  can  be  used 
either  in  isolation  or  in  various 
mixtures,  depending  on  desired 
chemical  properties.  The  Agency 
recently  received  Information  on  these 
formulations,  and  it  will  issue  a  SNAP 
determination  for  these  substitutes  in 
the  next  set  of  listing  decisions. 

b.  Water-Based  Formulations.  Water- 
based  coatings  contain  water  rather  than 
conventional  solvents.  Primary  uses  of 
these  coatings  include  furniture, 
aluminum  siding,  hardboard,  metal 
containers,  appliances,  structural  steel, 
and  heavy  eqidpment.  Water-based 
coatings  are  priced  roughly  20  to  30  per 
cent  more  than  methyl  chloroform- 
based  coatings. 

Water-based  inks  use  water  and  other 
co-solvents  such  as  alcohols  and  alkyl 
acetates  to  dissolve  resins,  binders,  and 
pigments  instead  of  conventional 
solvents.  Water-based  inks  accounted 
for  55  per  cent  of  the  flexographic  inks 
and  15  per  cent  of  the  gravure  inks  used 
in  the  U.S.  in  1987.  Water-based  inks 
are  priced  roughly  10  per  cent  less  than 
methyl  chloroformbased  inks. 

Water-based  adhesives  ciurently 
account  for  about  45  per  cent  of  world 
adhesive  market.  Water-based  adhesives 
will  likely  dominate  the  market  to 
replace  MCF  in  general  consumer  uses 
and  in  areas  where  a  rigid  bond  is  not 
needed.  Water-based  adhesives — 
especially  water-based  latexes,  which 
are  stable  dispersions  of  solid  polymeric 
material  in  an  essentially  aqueous 
medium— can  effectively  replace  MCF 
use  in  the  flexible  foams  sector  because 
of  the  flexibihty  of  the  bond  they 
provide.  Water-based  latex  adhesives 
have  the  potential  to  penetrate  85-90 
par  cent  of  the  MCF-based  adhesive 
market  in  flexible  foams  applications. 
They  still  pose  a  number  of  problems, 
however,  including: 

•  long  set  and  dry  times; 

•  deterioration  during  storage;  and 

•  the  production  of  bacteria- 
contaminated  waste  water. 

Water-based  replacements  have  not 
proven  effective  in  binding  high  density 
laminates  or  hardwood  flooring.  Slow 
tack,  set,  and  dry  times  continue  to  be 
a  problem  and  trapped  moisture 
enhances  the  chances  of  warping.  In 
cases  where  MCF  is  used  for  door 
assemblies  or  sealants,  water-based 
urethane  adhesives  containing 
polyisocvanates  can  be  used  instead. 

c.  Hign-Solid  Formulations.  High- 
solids  coatings  resemble  conventional 
coatings  in  appearance  and  use,  except 
high-soUds  coatings  contain  less  solvent 
and  a  greater  percentage  of  resin.  High- 
solids  coatings  are  currently  used  on 
appliances,  metal  furniture,  and  farm 
and  road  construction  equipment.  High- 


solids  coatings  are  priced  20  to  30 
percent  higher  than  methyl  chloroform- 
based  coatings,  yet  the  buyer  receives 
more  usable  paint  because  the  coatings 
contain  less  solvent  reducing  their 
volume. 

High-solids  adhesives  can  reduce  the 
amount  of  solvent  used  in  adhesives  by 
increasing  the  percentage  of  solids  in 
the  formulation.  Adhesives  formerly 
containing  30-50  perccent  solids 
contain  about  80  percent  solids  after 
reformulation.  High-solids  adhesives 
have  good  ;>erformance  characteristics, 
including  initial  bond  strength,  and  can 
be  applied  using  existing  equipment  at 
normal  line  speeds  with  minimal 
modiBcation.  For  bonding  rubber 
assemblies,  high  solid  adhesive  films 
are  often  too  thick,  resulting  in  limited 
versatility  and  generally  poor 
performance.  High-solids  formulations, 
however,  are  already  used  widely  in  the 
flexible  foams,  hardwood  flooring,  and 
high-pressure  laminates  industries.  The 
solvent  of  choice  in  these  industries 
remains  MCF,  but  with  a  decreased 
portion  of  solvent  in  the  formulations, 
less  solvent  is  consumed  overall.  High 
solids  formulations  are  only  a 
transitional  replacement  until  adequate 
substitutes  are  found  that  do  not  contain 
MCF. 

d.  Alternative  Process  Substitutes. 
Powder  adhesives.  the  first  category  of 
alternative  process  substitutes,  are 
composed  of  one-part  epoxies, 
urethanes,  and  natural  resins.  These 
adhesives  are  often  supplied  as  powders 
that  require  heat  to  cure.  They  are 
generally  applied  in  one  of  three  ways: 
by  sifting  the  powder  onto  preheated 
substrates,  by  dipping  a  preheated 
substrate  into  the  powder,  and  by 
melting  the  powder  into  a  paste  or 
liquid  and  applying  it  by  conventional 
means.  Since  high  temperatures  are 
required  to  activate  and  thermoset 
powder  adhesives,  their  ability  to 
replace  MCF-based  formulations  will 
depend  on  the  characteristics  substrates 
being  bonded:  if  the  materials  being 
bonded  are  heat  sensitive,  heat-activated 
powder  adhesives  can  not  be  used. 

Powder  coatings  have  no  solvent, 
containing  only  resins  and  pigments  in 
powder  form.  Typically,  the  coated 
object  is  heated  above  the  pxjwder's 
melting  point,  so  that  the  resin  fuses 
into  a  continuous  film.  Powder  coatings 
have  been  used  on  various  types  of 
metal  products  such  as  appliances, 
concrete  reinforced  bars,  automobiles, 
steel  shelving,  lawn  and  farm 
equipment,  and  some  furniture.  The 
elevated  temperatures  necessary  to  melt 
the  coatings,  however,  restrict  the  use  of 
powder  coatings  on  plastic  and  wood 
products.  Powder  coatings  are  priced 
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comparably  to  methyl  chlorofbnn-based 
coatings. 

Hot  melt  adhesives  are  100  percent 
solid  thermoplastic  binders  that  can  be 
used  to  replace  MCF  formulations  in 
applications  that  require  a  rigid  bond. 
Hot  melts  ciurently  account  for  about  20 
percent  of  the  adhesives  market,  and 
they,  along  with  water-based  adhesives, 
will  likely  benefit  most  from  the  move 
away  from  MCF-based  adhesive 
formulations.  Hot  melts  are  now  used 
instead  of  MCF  formulations  in 
laminating  applications,  especially 
those  involving  the  lamination  of 
flexible  foam  products.  They  can  also 
replace  MCF-based  adhesive 
formulations  in  OEM  production  of 
high-pressiu^  laminates  and  possibly  in 
the  installation  of  hardwood  flooring. 
The  potential  ability  of  hot  melt 
adhesives  to  replace  MCF-based 
formulations  in  the  flexible  foams  sector 
is  limited  to  10-15  percent  penetration 
because  of  the  need  for  flexible  bonds  in 
most  furniture  and  bedding 
applications. 

Thermoplastic  plasma  spray  coatings 
are  powder  coatings  that  melt  in  transit 
towards  the  object  to  be  coated 
propelled  by  a  pressurized  inert  gas, 
such  as  Argon.  An  electric  arc  strips 
electrons  from  the  plastic  particles 
fusing  them  together  as  they  move 
through  the  applicator  gun. 
Thermoplastic  plasma  spray  coatings 
can  be  used  to  coat  large  and  small 
objects  of  metal,  wood,  plastic,  or 
fibarglass. 

Radiation  curing  is  a  production 
technique  for  drying  and  curing 
adhesives  with  radiant  energy  in  the 
form  of  ultraviolet  (UV)  or  infrared  (IR) 
light,  electron  beams  (£B),  and  gamma 
or  x-ra)r8.  The  binding  agents  that  can  be 
cured  with  radiant  energy  are  acrylics, 
epoxies,  urethanes,  anaerobic  adhesives, 
and  polyester  resins.  In  many  cases,  if 
the  materials  are  either  heat  sensitive  or 
opaque,  radiation  curing  cannot  be 
employed. 

Kadiation-dried  coatings  are  applied 
as  either  a  powder  or  as  a  high-solids 
form  and  dried  using  the  same  radiant 
energy  forms  as  used  in  radiation-cured 
adhesives.  The  binder  systems  that  can 
be  dried  with  radiant  energy  are  also 
similar.  In  cases  where  the  radiant 
energy  is  harmful  to  a  component,  such 
as  sensitive  electronic  equipment, 
radiant-dried  coating  cannot  be 
employed. 

Moistiue-cured,  chemical-cured,  and 
reactive  liquid  adhesives  are  still  not 
widely  used  because  they  are  still  being 
developed  or  because  performance  or 
application  problems  still  have  to  be 
addressed.  They  will  not  be  widely 
commercially  available  for  several  years. 


3.  Preliminary  Listing  Decisions,  a. 
Acceptable  Substitutes 

(1)  Solvent  Substitutes,  (a)  Petroleum 
Distillates 

Petroleum  distillates  are  acceptable 
substitutes  for  adhesives,  coatings,  and 
inks.  The  principal  concern  with  these 
substitutes  is  over  risk  to  worii^ers 
during  manufacture  and  use  of  the 
alternative  solvent.  However,  the 
Agency's  analysis  of  these  alternatives 
indicated  that  risks  from  use  of 
petroleiun  distillates  are  well 
imderstood  and,  as  a  consequence, 
already  subject  to  necessary  controls. 
For  instance,  although  these  solvents  are 
flammable,  industry  has  a  good  record 
of  safe  use  of  these  substitutes. 
Additionally,  certain  of  the  petroleum 
distillates  have  low  Permissible 
Exposure  Limits  (PELs),  for  example  n- 
hexane,  but  the  Agency's  survey  of 
exposures  in  the  workplace  found  that 
these  levels  can  successfully  be  attained 
if  adequate  ventilation  and  appropriate 
work  practices  are  implemented. 

The  Agency's  analysis  of  the  potential 
for  risks  to  residents  in  nearby 
communities  did  indicate  the  potential 
for  adverse  effects  near  a  site  with 
industrial  use  of  petroleum  distillates  if 
a  relatively  toxic  petroleum  distillate  is 
used.  However,  the  Agency  does  not 
believe  that  the  risk  screen  describes  the 
true  risk  presented  by  these  chemicals. 
First,  it  is  unlikely  that  solvents  as  toxic 
as  the  chemical  chosen  for  the  purpose 
of  the  risk  screen — n-hexane — are  in 
wide-spread  use.  Second,  the  screen 
used  as  past  MCF  emissions  as  a  proxy 
for  emissions  of  n-hexane.  This 
approach  does  not  account  for  other 
regulatory  controls,  such  as  VOC 
controls,  that  Umit  emissions  of 
petroleum  distillates  from  industrial 
sites,  and  would  consequently  also 
serve  to  lower  any  other  health  risks  to 
the  general  population  from  these 
chemicals. 

For  this  reason,  the  Agency  believes 
that  petroleum  distillates  merit  use  as 
substitutes,  although  it  encourages 
manufacturers  to  formulate  products 
where  possible  with  compounds  with 
lowest  inherent  toxicity. 

(b)  Alcohols.  Ketones.  Ethers  and  Esters 

Alcohols,  Ketones,  Ethers  and  Esters 
are  acceptable  substitutes  for  adhesives. 
coatings,  and  inks.  The  concerns  for  use 
of  these  solvents  parallel  the  concerns 
associated  with  petroleum  distillates.  In 
this  case,  two  of  the  typical 
hydrocarbons  examined  in  the  Agency's 
risk  screen,  methyl  ethyl  ketone  and 
methyl  isobutyl  ketone,  also  haVe 
comparatively  low  toxicity.  For  the 
same  reasons  described  in  the  section 


on  petroleum  distillates,  the  Agency  is 
approving  these  compounds  as 
substitutes  for  MCF.  This  approval  also 
includes  the  same  guidance  to 
manufacturers — to  select  chemicals  for 
product  formulations  with  lowest 
inherent  toxicity. 

(c)  Chlorinated  Solvents 

Perchloroethylene,  metbylene 
chloride  and  trichloroethylene  are 
acceptable  substitutes  for  adhesives, 
coatings,  and  inks.  Uses  of  these 
solvents  merit  special  caution,  since 
they  are  suspected  human  carcinogens. 
However,  as  with  other  solvents,  the 
Agency's  risk  screen  indicates  that 
proper  workplace  practices  significantly 
reduce  risks  in  occupational  settings. 
The  Agency's  examination  of  risks  to 
the  general  population  determined  the 
highest  potential  for  adverse  effects  to 
be  associated  with  use  of 
trichloroethylene,  since  it  has  the 
greatest  cancer  potency.  The  screen 
pointed  to  the  need  for  further 
assessment  of  the  hazards  from  use  of 
this  chemical,  and  the  Agency  notes  that 
authorities  exist  to  address  any  risks 
determined  from  such  analyses  under 
Title  in  of  the  Clean  Air  Act.  Title  III 
lists  all  three  of  the  chlorinated  solvents 
as  Hazardous  Air  Pollutants,  and 
mandates  development  of  Maximum 
Achievable  Control  Technology  to 
control  emissions  of  these  chemicals  in 
various  industrial  settings. 

(d)  Terpenes 

Terpenes  are  acceptable  substitutes 
for  adhesives,  coatings,  and  inks.  The 
principal  environmental  concern  with 
terpenes  is  their  toxicity  to  aquatic  life. 
In  applications  for  terpenes  in 
adhesives,  coatings,  and  inks,  however, 
the  terp>ene8  are  both  used  and  bound  in 
the  product  formulation,  meaning  that 
there  are  no  discharges  of  wastewater 
effluent  that  could  present  a  risk.  Other 
potential  environmental  hazards 
associated  with  these  compounds  arise 
from  their  flammability  and  unpleasant 
odors,  but  these  can  be  controlled  by 
good  workplace  practices. 

(2)  Water-Based  Formulations/High- 
Solid  Formulations 

Water-based  formulations  and  high- 
solid  formulations  are  acceptable 
substitutes  for  adhesives,  coatings,  and 
inks.  The  Agency  did  not  identify  any 
environmental  or  health  concerns 
associated  with  use  of  these  products. 
These  formulations  do  contain  small 
amounts  of  VOCs.  but  the  increase  in 
VOC  loadings  from  these  products  is 
expected  to  be  extremely  small  in 
comparison  to  VOC  contributions  from 
other  sources.  * 
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(3)  Alternative  Processes 

Alternative  processes,  including 
powder  formulations,  hot  melt, 
thermoplastic  plasma  spray,  radiation- 
based  formulations,  and  moisture- 
cured,  chemical-cured,  and  reactive 
liquid  alternatives,  are  all  acceptable 
substitutes  for  adhesives,  coatings,  and 
inks.  The  Agency  did  not  identify  any 
health  or  environmental  concerns 
associated  with  use  of  these  substitutes. 
Since  this  grouping  includes  such  a 
wide  variety  of  products  for  which  it  is 
difBcult  to  complete  an  in-depth  risk 
screen,  the  Agency  solicits  additional 
detail  on  any  potential  environmental  or 
health  effects  that  merit  further 
investigation. 

X.  Additional  Information 

A.  Executive  Order  12291 

Executive  Order  (EO)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  state  or 
local  government  agencies;  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  regulation  does  not  meet  the 
definition  of  a  major  rule  under 
E012291  and  therefore  has  not  prepared 
a  formal  regulatory  impact  analysis. 
EPA  has  instead  prepared  an  economic 
analysis  which  estimated  potential  costs 
of  the  proposed  regulation,  using  the 
reductions  of  production  and 
consiimption  under  the  CFC  phase-out 
as  a  baseline.  This  analysis  showed  that 
the  SNAP  program  was  not  likely  to 
impose  costs  of  greater  than  $100 
million  on  industry,  and  in  fact,  to  the 
extent  the  program  established  by  this 
rule  helps  spread  the  word  about 
available,  economically  viable 
substitutes  for  Class  I  and  II  ozone- 
depleting  compoimds.  this  rule  provides 
solid  benefits  to  industry  in  their  effort 
to  move  away  from  prohibited 
compounds.  The  economic  analysis 
summarized  in  the  foregoing  discussion 
has  been  placed  In  the  recoH  for  this 
rulemaking. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C  601-602,  requires  that  Federal 
agencies  examine  the  effects  of  their 
regulations  on  small  entities.  Under  5 


U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rule-making,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  the  Agency  certifies  that 
a  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  pursuant  to  5  U.S.C. 
605(b). 

The  Agency  believes  that  today's 
proposed  regulation,  if  promulgated, 
will  not  have  a  significant  effect  on  a 
substantial  niunber  of  small  entities  and 
has  therefore  concluded  that  a  formal 
RFA  is  unnecessary.  Because  costs  of 
the  requirements  as  a  whole  are 
expected  to  be  minor,  the  rule  is 
unlikely  to  adversely  affect  small 
businesses,  particularly  as  the  rule 
exempts  small  sectors  and  end-uses 
from  reporting  requirements  and  formal 
Agency  review.  In  fact,  to  the  extent  that 
information  gathering  is  more  expensive 
and  time-consuming  for  small 
companies,  this  rule  may  well  provide 
benefits  for  small  businesses  anxious  to 
examine  potential  substitutes  to  any 
ozone-depleting  Class  I  and  II 
substances  they  may  be  using,  by 
requiring  manufacturers  to  make 
information  on  such  substitutes 
available. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1596.02)  and  a  copy  may  be 
obtained  from  Sandy  Fanner, 
Information  PoUcy  Branch,  EPA,  401  M 
St..  SW.  (PM-223Y).  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 

Public  reporting  Durden  for  this 
collection  of  information  is  estimated  to 
vary  fi"om  4  to  166  hours  per  response 
with  total  estimated  reporting  burden  on 
the  industry  of  8,772  hours.  This 
estimate  includes  time  for  initial  contact 
with  the  Agency,  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  completing  the  collection 
and  presentation  of  information,  and 
responding  to  any  additional  requests 
for  missing  data. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  EPA. 
40lMSt..S.W.  (PM-223Y). 
Washington.  DC  20460.  and  to  the 


Office  of  Information  arid  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 
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Appendix  A  to  th«  Prownble — CUm  I  and 
Qua  n  Ozona  Depleting  Subetcncae 

Class  I  and  Class  II  Ozone-Depleting 
Substances 

CLASS  I 

Group  I: 

Chlorofluorocarbon-l  1 

CFC-11  (CFQa) 

Trichlorofluoroniethane 

Chlorofluorocarbon-l  2 

CFC-12  [CFiQi) 

Dichlonxlifluoromethane 

Chloroiluorocarbon-l  1 3 

CFC-11 3  (C2F3a3) 

Trichlorotrifluoroethane 

Chloronuorocarbon-n4 

CFC-114  (CJF4CI2) 

Dichlorotetrafluoroe  thane 

Chlorofluorocarbon-l  1 5 

CFC-llSfCjFja) 

Monocbloropentafluoroetbane 

Group  II: 

Halon— 1211 

(CFjClBr) 

Bromochlorodifluororoethane 

Halon— 1301 

(CFjBr) 

Bromotrifluoromethane 

Halon— 2402 

(C2F«Br2) 

Dibromotetrafluoroethane 

Group  III: 

Chlorofluorocarbon-13 

CFC— 13  (CFjQ) 

Chlorotrifluoromethane 

Chlorofluorocarbon-l  1 1 


28160 


Federal  Register  /  Vol.  58,  No.  90  /  Wednesday.  May  12.  1993  /  Proposed  Rules 


CFC— 111  (CiPas) 

PentachlorofluoroethaiM 
Chlorofluonxarbon-1 1 2 
CFC— 112  (CjF^CU) 
Tetrachlorodifluoroethana 
Chlorofluorocarbon-211 
CFC— 211  (CjFCb) 
Heptachlorofluoropropane 
Chlorofluorocarbon-2 1 2 
CFC— 212  (CjFiCU) 
Hexachloiodifluoropropane 
Chlorofluorocarboa-213 
CFC— 213  (CjFjClj) 
Pentachlorotrifluoropropane 
Chlorofluorocarbon-2 1 4 
CFC-214  (C3F«CU) 
Tetrachlorotetrafluoropropane 

Chlorofluorocarbon-215 
CFC— 215  (CjFsClj) 
Trichloropenlafluoropropane 
Chlorofluorocarbon-216 
CFC— 216  (CjFftCb) 
Dichlorohexafluoropropene 

Chloronuonx:arbon-21 7 

CFC— 217  (CjFtCI) 

Monochlon^eptafluoropropane 

Group  IV: 

Carbon  Tetrachloride 

ICCU) 

Group  V: 

Methyl  Chloroform 

(CjHjCl,) 

1,1.1  Trichloroethane 

CLASS  II 

HydrochlorofluoTocaTbon-21 
HCFC— 21  (CHFQj) 
Dichlorofluoromethane 
HydrochIorofluorocarbon-22 


HCFC— 22  (GHFiQ) 
Monochlorodi  fluoromethane 
Hydrochiorofluorocaibon-31 
HCFC— 31  (CHjPa) 
Monochlorofluonxnethane 
Hydrochlorofluorocarbon-121  HCFC— 121 
(CjHFQ.)  Tetrachlorofluoroethane 

Hydrochlorofluorocarbon-122  HCFC— 122 

(dHFiQ)]  Trichlorodifluoroetliane 
Hydrochlorofluorocarboo-123  HCFC— 123 

(CiHFsClj)  Dichlorotrifluoroethane 
Hydrochlorofluorocarbon-124  HCFC— 124 

(C2HF4Q)  Monochlorotetrafliioroethane 
HydrochlorofluorocaTboo-131  HCFC— 131 

ICaHzFCls)  Trichlorofluoroethane 
Hydrochlorofluorocarbon-132B  HCFC— 132B 

(CiHjFjQj)  Dichlorodifluoroethane 
Hydrochlorofluorocarbon-133A  HCFC— 133A 

(C2H2F3C1)  Monochlorotrifluoroethane 
Hydrochloronuorocarbon-141B  HCFC— 141B 

(C2H3FCI3)  Dichlorofluoroethane 
Hydrochloronuorocarbon-142B  HCFC— 142B 

(CJH3F2CI)  Monochlorodifluoroethane 
Hydrochloronuorocarbon-221  HCFC— 221 

(CaHFCU)  Hexachlorofluoropropane 
Hydrochloronuorocarbon-222  HCFC— 222 

(C3HF2CI3)  Pentachlorodinuoropropane 
Hydrochlorofluorocarbon-223  HCFC— 223 

(C3HF3CI4}  Tetrachlorotrifluoropropane 
Hydrochloronuorocarbon-224  HCFC— 224 

(CsHFiClj)  Trichlorotetrafluoropropane 

Hydrochlorofluorocarbon-225CA  HCFC— 

225CA  {C3HF5a2) 

Dichloropentafluoropropane 
HydrochlorofluoTocarbon-225CB  HCFC— 

225CB  (CaHFjCb) 

DichloropeDtafluoropropaaa 


HydrochlorofluorocaiboD-226  HCFC— 226 

(CsHFeCl)  Monochlorohexafluoropropane 
Hydrochlorofluorocarbon-231  HCFC— 231 

(C3H2FCI5)  Pentachlorofluoroptopane 
Hydrochlorofluorocarbon-232  HCFC— 232 

(C3H2F2CI4  Tetrachlorodifluoropropane 
Hydrochlortrfhiorocaibon-233  HCFC— 233 

(C3H2F3CI3)  TrichlorotrifluoroprofMne 
Hydrochloroflu(Ht>carbon-234  HCFC— 234 

(C3H2F4CI2)  Dichlorotstrafluoropropane 
Hydrochlorofluorocarbon-235  HCFC— 235 

(C3H2F5CI)  Monochloropentafluoropropane 
HydrochIorofluorocarbon-241  HCFC— 241 

(C3H3FCU)  Tetrachlorofluoropropane 
Hydrochlorofluorocarbon-242  HCFC— 242 

(C3H3F2C13]  Trichlorodifluoropropane 
Hydrochlorofluorocarbon-243  HCFC — 243 

(C3H3F3CI2)  Dichlorotrifluoropropane 
Hydrochlorofluorocarbon-244  HCFC— 244 

(C3H3F4CI)  Monochlorotetrafluoropropane 
Hydrochlorofluorocarbon-251  HCFC— 251 

(C)H4FCl3)  Trichlorofluoropropane 
Hydrochlorofluorocarbon-252  HCFC— 252 

(C3H4F2CI2)  Dichlorodifluoropropane 
Hydrochlorofluorocarbon-253  HCFC— 253 

(C3H4FJCI)  Monochlorotrifluoropentane 
Hydrochlorofluorocarbon-261  HCFC— 261 

(C3H5FCI2)  Dichlorofluoropropane 
Hydrochlorofluorocarbon-262  HCFC— 262 

(C3H5F2CI)  Monochlorodifluoropropano 

Hydrochlorofluorocarbon-271  HCFC— 271 
{C3H6FCI)  Monochlorofluoropropane 

Appendix  B  to  the  Preamble — PreluninaTy 
Listing  Decisions 


Refrigerants— ACCEPTABLE  Substitutes 


Application 


Substitute 


Initial  decision 


Proposed  con- 
ditions 


Comments 


CFC-11  Centrifugal  Chillers  (Retrofits) 


'  HCFC-123 


Acceptable 


CFC-11    Centrifugal    CtHllers    (New 
Equipment/  Alternative  SubstarKss). 


'HCFC-123 


Acceptable 


'HCFC-22  

Acceptable 

iHFC-134a  .... 

Acceptable 

Ammonia 

Acceptable 

Vapor  Com- 

pression. 

LHhium/bro- 

Acceptable 

mide/water 

absorption. 

EPA  wortcer-mor^toring  studies  of  123  show  that 
8-hour  TWA  can  be  kept  within  1  ppm  (less 
than  the  OEL  of  10  ppm)  wtien  recycling  and 
ASHRAE  standards  are  followed.  123  Is  the 
only  available  retrofit  for  low-pressure  systems; 
it  also  has  (1)  the  lowest  OOP  of  aH  available 
HCFCs  and  (2)  lowest  GWP  of  all  avaiaWe 
HCFCs  and  MFCs. 

EPA  wortcer-rrKXMtoring  studies  of  123  show  that 
8-hour  TWA  can  be  kept  within  Ippm  (less  than 
the  OEL  of  lOppm)  wtten  recycling  artd 
ASHRAE  standards  are  followed.  123  is  the 
only  replacement  for  low-pressure  systems;  it 
also  has  (1)  the  kiwest  OOP  of  all  available 
HCFCs.  and  (2)  lowest  QWP  of  ail  available 
HCFCs  and  HFCs. 

Alternative  SubstarKS  replacement  ttiat  will  aUow 
early  transition  out  of  CFCs  in  some  uses. 

Alternative  SubstarKS  replacement  that  may  be 
appropriate  In  some  applications. 


Aitemative  Substance  equipment  commefdaily 
available;  can  be  operated  using  waste  heat 
(e.g.  steam);  can  be  source  of  heated  water 
supply;  (heat  recovery). 
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REFRKsenANTS— ACCEPTABLE  SuBSTTaTTES— Continued 


Application 


CFC-12  Centrifugal  CNUars  (Retrofits) 
CFC-12  CentrtfugaJ  ChWere  (New 
Equipment/  Alternative  Substances). 


CfC-12  Reciprocating  Chillers  (Retro- 
fits). 

CFC-12  Reciprocating  ChMers  (New 
Equipment/Aitemativa  Substances). 


CFC-12  Household  Refrigerators.  Sin- 
gle Evaporator  (Retrofits). 

CFC-12  Household  Refrigerators.  Sin- 
gle Evaporator  (New  Eqi^pment/AI- 
tematlve  Substances). 


df^C-12  Cold   Storage  Warehouses 

Retrofits). 


Substitute 


CFC-12  Cold  Storage  Warehouses 
(New  Equipment/Alternative  Sub- 
stances). 


CFC-12      Residentat       Residential 
Dehumidiflers  (Retrofits). 


CFC-12  Residentai  Residential 
Dehumidiflers  (New  Equipment/  /M- 
temative  Substances). 


AmmonlcHMater 

absorption. 
^HFC-134a  .... 
*HFC-134a  .... 

'HCFC-123  ... 


•HCFC-22 


Ammonia 

Vapor  Conv 

presskxi. 
Arnmonia/water 

absorption. 
LJttilun\/bro- 

n>ide/water 

absorption. 

'HFC-134a  .... 
'HCFC-22  


2HFC-134a  ... 

'HCFC-22/ 
HFC-152a/ 
HCFC-124. 

^HFC-134a  ... 


'HFC-152a 


HCFC-22 


'HCFC-22/ 
HFC-152a/ 
HCFC-124. 


'HFC-134a 
Ammonia  .... 


*HFC-134a 
"HCFC-22  . 


HKlhtoLow 
Pressure 
Stepdown 
Process. 

'HCFC-22/ 
HFC-152a/ 
HCFC-124. 

^HFC-134a  .. 

'HCFC-22  ... 


2HFC-134a 


InWal  decision 


Acceptable 

Acceptable 
Acceptable 

Acceptable 


Acceptable 
Acceptable 

Acceptable 
Acceptat)le 

Acceptable 
Acceptable 


Acceptable 
Acceptable 

Acceptable 

Acceptable 

Acceptable 
Acceptable 


Proposed  con- 
ditions 


Acceptable 
Acceptable 

Acceptable 
Acceptable 
Acceptable 

Acceptable 

Acceptable 
Acceptable 

Acceptable 


Comments 


AMemative    Substance   equlpmsnt  commerdaay 
available  for  nrtany  years. 


EPA  worker-monitoring  studies  of  123  show  that 
8-hour  TWA  can  be  l^ept  within  1ppm  (less  than 
the  OEL  of  lOppm)  when  recyeiing  and 
ASHRAE  standards  are  followed.  123  Is  the 
only  replacen^nt  for  low-pressure  systems;  it 
also  has  (1)  the  lowest  OOP  of  all  available 
HCFCs.  and  (2)  lowest  GWP  of  all  available 
HCFCs  and  HFCs. 

Alternative  Substance  replacement  that  will  allow 
early  transition  out  of  CFCs  in  some  uses. 


Alternative    Substance    equipment   commercially 

available. 
Alterrwtive    SubstarKe    equipment   commercially 

availat)le;  can  be  operated  using  waste  heat 

(e.g.  steam);  can  be  source  of  heated  water 

supply,  (heat  recovery). 
Can  be  retrofitted  if  system  is  flushed. 

HCFC-22  systems  account  for  nr«K>rity  (>98%)  of 
reciprocating  chiller  market.  Readily  available, 
proven  reliability.  Extensive  research  underway 
to  klentify  zero-ODP.  energy-efficient  sub- 
stitutes for  HCFC-22— as  retrofits  and  in  new 
systems. 

To  be  used  as  a  service  refrigerant.  Precautions 
must  be  fallen  durir>g  recycling  of  blends  to 
avoid  mixing  with  other  refrigerants. 

Leading  candidate  as  replacement  of  CFC-12, 
but  testing  still  underway. 

Rammabillty  corKems  believed  to  be  minor  [see 
ADL/UL  reference  [#64123];  potential  for  signifi- 
cant energy  efficiency. 

Currently  more  widely  available  than  134a,  which 
will  allow  early  transition  from  CFO-12. 

Users  may  experience  flarrKnability  arxl/or  energy 
efficiency  problems  due  to  potential  differential 
fractioruition  of  this  bler>d  in  shellside  applica- 
tions. Precautioru  must  be  taken  during  recy- 
clir)g  of  blends  to  avoid  mixing  with  other  refrig- 
erants. 

Widely  available  and  practical  for  some  (i.e.  very 
large)  applications. 

Expected  to  be  available  for  higher  temperatures 

near  the  mkMIe  of  the  decade. 
Currently,  more  widely  availat>le  than  HFC-134a. 

whfch  will  allow  earty  transition  from  CFC-12. 


Precautions  must  be  taken  during  recycling  of 
blends  to  avoid  mixing  with  other  refrigerants. 
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REFRiGERAhfTS— Acceptable  SuBSTtruTES— Continued 

Application 

Substitute 

Initial  decision 

Proposed  con- 
ditions 

Comments 

CFC-12  Residential  Freezers  (Retro- 

'HCFC-22/ 

Acceptable 

Precautions  must  be  taken  during  recycling  of 

fits). 

HFC-152a/ 
HCFC-124. 

blends  to  avoid  mixing  with  other  refrigerants. 

CFO-12  Residential   Freezers   (New 

'HCFC-22  

Acceptable 

Currentty  more  widely  available  than  HFC-134a. 

Equipment/  Alternative  Substances). 

*HFC-152a  .... 
2HFC-134a  .... 

Acceptable 

Acceptable 

which  will  allow  earty  transition  from  CFC-12. 

CFC-12   Commercial    Ice    Machines 

'  HCFC-22/ 

Acceptable 

Precautions  must  be  taken  during  recycling  of 

(Retrofits). 

HFC-152a/ 
HCFC-124. 

blends  to  avoid  mixing  with  other  refrigerants. 

CFC-12   Commercial    Ice    Machines 

'HCFC-22  

Acceptable 

Cun^ently  more  widely  available  than  HFC-134a. 

(New  Equipment/  Altematlve  Sub- 

. 

r 

which  will  allow  eariy  transition  from  CFC-12. 

stances). 

'HFC-134a  .... 

Anwnonia 
Vapor  Com- 
pression. 

Acceptable 

Acceptable 

- 

CFC-12  Industrial  Process  Refrigera- 

'HCFC-22   

Acceptable 

Currently  more  widely  available  than  HFC-134a. 

tion  (Retrofits). 

2HFC-134a  .... 

Acceptable 

which  will  allow  eariy  trans(tk>n  from  CFC-12. 

'  HCFC-22/ 

Acceptable 

User  may  experience  flammabiilty  and/or  energy 

HFC-152a/ 

efficiency  problems  due  to  potential  differential 

HCFC-124. 

fractionation  of  this  blend  in  shellside  applica- 

tions. Precautions  must  be  tai(en  during  recy- 
cling of  blends  to  avoid  mixing  with  other  refrig- 
erants. 

CFC-12     Industrial     Process    (New 

'HCFC-22  

Acceptable 

Currentiy  more  energy  efficient  and  nrvxe  widely 

Equipment/  Alternative  Substances). 

available  than  HFC-134a,  which  will  allow  eariy 
transition  from  CFC-12.  Technology  is  avail- 
able. 

• 

2HFC-134a  .... 

Acceptable 

Amnronia 

Acceptable 

Vapor  Com- 

pression. 

Chlorine 

Acceptable 

EPA  suggests,  but  does  not  require,  that  this  sub- 
stitute only  be  used  at  industrial  facilities  which 
manufacture  or  use  chlorine  in  the  process 
stream. 

Propane 

Acceptable 

EPA  suggests,  but  does  not  require,  that  this  sub- 
stitute only  be  used  at  industrial  facilities  which 
manufacture  or  use  hydrocarbons  in  the  proc- 
ess stream. 

Butane 

Acceptable 

EPA  suggests,  but  does  not  require,  that  this  sub- 
stitute only  be  used  at  industrial  facilities  which 
manufacture  or  use  hydrocarbons  in  the  proc- 
ess stream. 

CFC-12  Refrigerated  Transport  (Ret- 

'HCFC-22/ 

Acceptable 

Precautions  must  be  taken  during  recycling  of 

rofits). 

HFC-152a/ 
HCFC-124. 

blends  to  avoid  mixing  with  other  refrigerants. 

2HFC-134a  .... 

Acceptable 

Not  yet  commercially  available. 

CFC-12  Refrigerated  Transport  (New 

'HCFC-22  

Acceptable 

Equipnient/Altemative  Substances). 

2HFC-134a  .... 

Acceptable 

CFC-12  Retail  Food  (Retrofits) 

'HCFC-22  

Acceptable 

Cun'entiy  more  widely  availat>ie  than  HFC-134a, 
which  will  allow  early  transition  from  CFC-12. 

2HFC-134a  .... 

Acceptable 

'  HCFC-22/ 

Acceptable 

Users  may  experience  flanrwnability  and/or  energy 

HFG-152a/ 

efficiency  problems  due  to  potential  differential 

HCFC-124. 

fractionation  of  this  blend  in  shellside  applica- 
tions. Precautions  must  be  taken  during  recy- 
cling of  t)iends  to  avoid  mixing  with  other  refrig- 

' 

erants. 

CFC-12  Retail  Food  (New  Equipment/ 

•HCFC-22  

Acceptable 

Currentiy  more  wkjely  available  than  HFC-134a. 

Alternative  Substances). 

'HFC-134a  .... 

Ammonia 
Vapor  Com- 
pression. 

/Vcceptable 

Acceptable 

which  will  allow  eariy  transition  from  CFC-12. 

CFC-12  Vending  Machines  (Retrofits) 

'HCFC-22  

'HFC-134a  .... 

Acceptable 

Acceptable 

Currentiy  more  wktoly  available  than  HFC-134a. 
which  will  alkjw  earty  transition  from  CFC-12. 
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REFRK5ERANTS— ACCEPTABLE  SUBSTTTUTES— Continued 


Application 


CFC-12    Vending    MachinM    (New 
Equipment/AKemative  Subataiy^M). 

CFC-12  Water  Coolers  (Refroflts) 


CFC-12  Water  Coolers  (New  Equip- 
nwnt/Altemative  Substances). 

CFC-12  Mobile  Air  Conditioners  (Ret- 
rofits). 


CFC-12  Mobile  Air  Conditioners  (New 
Equipment/Attemative  Substances). 

CFC-114  Centrifugal  Chillers  (Retro- 
fits). 

CFC-114  Centrifugal  Chillers  (New 
Equipntent/Altemative  Substances). 

CFC-500  Centrifugal  Chillers  (Retro- 
ftts). 


GFC-500   Centrifugal   ChUlers   (New 
Equipment/Attemative  Substances). 


CFC-500  Residential  Oehumidifiers 
(Retrofits). 

CFC-500  Residential  Dehumidiflers 
(New  Equipment/Alternative  Sub- 
stances). 

CFC-600  Refrigerated  Transport  (Ret- 
rofits). 


CFC^500  Refrigerated  Transport  (New 
Equipment/Alterhative  Substances). 


Substitute 


'HCFC-22/ 
HFC-152a/ 
HCFC-124. 


'HCFC-22 


*HFC-134a  .. 

'HCFC-22/ 
HFC-152a/ 
HCFC-124. 

'HCFC-22  ... 


^HFC-134a  ... 
3HFC-134a  ... 

'HCFC-22/ 
HFC-152a/ 
HCFC-124. 

2HFC-134a  ... 

'HCFC-124  .. 

'HCFC-124  .. 

'HCFC-142b 
2HFC-134a  ... 

'HCFC-22/ 
HFC-152a/ 
HCFC-124. 


'HFC-134 


'HCFC-22  . 
'HCFC-123 


Ammonia 
Vapor  Com- 
pression. 

Ulhlum^ro- 
mide/water 
absorption. 

'  HCFC-22/ 
HFC-152a/ 
HCFC-124. 

'HCFC-22  


*HFC-134a  ... 

'HCFC-22/ 
HFC-152a/ 
HCFC-124. 

»Hf=C-134a  ... 

'HCFC-22/ 
Propane/ 
HFC-125. 

'HCFC-22  .... 


^HFC-134a 


Initial  decision 


Acceptable 


Acceptable 

Acceptable 
Acceptable 

Acceptable 

Acceptable 
Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 

Acceptable 
Acceptable 

Acceptable 


Acceptable 

Acceptable 
Acceptable 


Acceptable 
Acceptable 

Acceptable 

Acceptable 

Acceptable 
Acceptal>le 

Acceptable 
Acceptable 

Acceptable 
Acceptable 


Proposed  con- 
ditions 


Comments 


Users  may  experience  flammabllity  and/or  energy 
efficiency  problems  due  to  potental  differential 
fractionation  of  this  blend  in  sheilstde  applica- 
tions. Precautions  must  be  talcen  during  recy- 
cling of  blends  to  avoid  mixing  with  other  refrig- 
erants. 

Curently  more  widely  available  than  HFC-134a. 
which  will  allow  early  transition  from  CFC-12. 

Precautions  must  be  talten  during  recycling  of 
blends  to  avoid  mixing  with  other  retngerants. 

Currently  morB  widely  available  than  HFC-134a, 
wtiich  will  allow  early  transition  from  CFC-12. 


To  be  used  as  a  service  refrigerant  Precautiorw 
must  be  \akon  dunr>g  recycling  of  blends  to 
avoid  mixing  with  other  refrigerants. 


Users  may  expener)ce  flanvnabiuty  and/or  energy 
efficiency  problems  due  to  potential  differential 
fractionation  of  this  blend  in  sheilstde  applica- 
tions. Precautions  must  be  taken  dur1f>g  recy- 
cling of  blends  to  avoid  mixing  with  other  refrig- 
erants. 


EPA  worker-monitoring  studies  of  123  show  that 
8-hour  TWA  can  be  kept  within  Ippm  (less  tftan 
the  GEL  of  lOppm)  when  recycling  and 
ASHRAE  standards  are  followed.  123  is  the 
or)ly  replacerr>ent  for  low-pressure  systems;  it 
also  has  (1)  the  kiwest  ODP  of  all  available 
HCFCs,  and  (2)  k>west  GWP  of  all  available 
HCFCs  and  HFCs. 


Alternative  Substarx:e  equipment  comrr^ercially 
available;  can  be  operated  using  waste  heat 
(e.g.  steam);  can  be  source  of  heated  water 
supply,  (heat  recovery). 

Precautions  must  be  taken  during  recycling  of 
blends  to  avok]  mixing  with  other  refrigerants. 

Currently  more  wklely  available  than  HFC-134a. 
which  wil  allow  earty  transition  from  CFC-12. 


Precautions  must  be  taken  during  recycling  of 
btends  to  avoid  mixing  with  other  refrigerants. 

Precautions  must  be  taken  durir>g  recycling  of 
bterxls  to  avoid  mixing  with  other  refrigerants. 

Currently  more  widely  available  than  HFC-134a. 
which  win  anow  earty  transitk>n  from  CFC-12. 
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REFRKaERANTS— ACCEPTABLE  SUBSTITUTES— Continued 


9  93 


Application 

Substitute 

Initial  decision 

Proposed  con- 
ditions 

Comments 

'  HCFC-22/ 

Acceptable  ...... 

Flammabtllty  Is  a  cor>cem.  Precautions  must  be 

Propane/ 

talcen  during  recycling  of  blends  to  avoid  mixing 

HFC-125. 

with  other  refrigerants. 

CFC-502  Cokj  Storage  Warehouses 

•HCFC-22  

Acceptable 

(Retrofits). 

'  HCFC-22/ 

Acceptable 

Flammability  is  a  concern.  Precautions  must  be 

Propane/ 

taken  during  recycling  of  blends  to  avoid  mixing 

HFC-125. 

with  other  refrigerants. 

CFC-S02  Cold  Storage  Warehouses 

'HCFC-22  

Acceptable 

Currently  more  widely  available  than  125.  which 

(New    EcMprnent/AHematJve    Sub- 

will allow  eariy  transition  from  CFC-12. 

stances). 

'  HCFC-22/ 

Acceptable 

Flammability  Is  a  concern.  Precautions  must  be 

Propane/ 

tai(en  during  recycling  of  blends  to  avoid  mixing 

HFC-125. 

with  other  refrigerants. 

AmmorAa 

Acceptable 

Vapor  Conv 

pression. 

CFC-502  Resldentiai  Freezers  (New 

•HCFC-22  

Acceptable 

Equipment/Alternative  Substances). 

CFC-502  Commercial   Ice  Machines 

'HCFC-22  

Acceptable 

(New    Equipn>em/Attemattve    Sub- 

stances). 

Ammonia 
Vapor  Conv 
pression. 

Acceptable 

CFC-502  Industrial  Process  Refrigera- 

'HCFC-22   

Acceptable 

Currently  more  widely  available  than  HFC-134a. 

tion  (Retrofits). 

^HFC-134a  .... 

Acceptable 

which  will  allow  eariy  transition  from  CFC-12. 

•HCFC-22/ 

Acceptable 

Flanvnability  Is  a  concern.  Precautions  must  be 

Propane/ 
HFC-125. 

taicen  during  recycling  of  blends  to  avoid  mixing 
with  other  refrigerants. 

CFC-502  Industrial  Process  Refrigera- 

'HCFC-22   

Acceptable 

Currently  more  efficient  and  motB  widely  available 

tion     (New     Equipment/Alternative 

than  HFC-134a,  which  will  aUow  eariy  transition 

Substances). 

'HFC-134a  .... 

Ammonia 
Vapor  Com- 
pression. 

Acceptable 

Acceptable 

from  CFC-12. 

Chlorine 

Acceptable 

EPA  suggests,  but  does  not  require,  that  this  sub- 
stitute only  be  used  at  industrial  facilities  which 
manufacture  or  use  chlorine  In  the  process 
stream. 

'  HCFC-22/ 

Acceptable 

nammability  Is  a  concern.  Precautions  must  be 

Propane/ 

taiten  during  recycling  of  blends  to  avoid  mixing 

HFC-125. 

with  other  refrigerants. 

CFC-502  Refrigerated  Transport  (Ret- 

•HCFC-22   

Acceptable 

rofits). 

'HFC-134a  .... 

Acceptable 

•  HCFC-22/ 

Acceptable 

Flammability  is  a  concern.  Precautions  must  be 

Propane/ 

taken  during  recycling  of  blends  to  avoid  mixing 

HFC-125. 

with  other  refrigerants. 

CFO-502  Refrigerated  Transport  (New 

'HCFC-22  

Acceptable 

Equipment/Alternative  Substances). 

2HFC-134a  .... 

Acceptable 

• 

'HCFC-22/ 

Acceptable 

Flammability  is  a  concern.  Precautions  must  be 

Propane/ 

taken  during  recycling  of  blends  to  avoid  noixing 

HFC-125. 

with  other  refrigerants. 

CFC-502  Retail  Food  (Retrofit)  

'HCFC-22  

Acceptable 

'  HCFC-22/ 

Acceptable 

Flammability  is  a  cor>cem.  Precautions  must  be 

Propane/ 

taken  during  recycling  of  blends  to  avoid  mixing 

HFC-125. 

with  other  refrigerants. 

CFC-502  Retail  Food  (New  Equip- 

'HCFC-22  

Acceptable 

Currently  more  widely  available  than  125.  which 

menVAItematlve  Substances). 

will  aitow  eariy  transition  from  CFC-12. 

'  HCFC-22/ 

Acceptable 

Flanrwnability  is  a  concern.  Precautions  nuist  be 

Propane/ 

taken  during  recycling  of  bler>d8  to  avoid  mixing 

HFC-125. 

with  other  refrigerants. 

Anwnonia  

Acceptable 

IMI 
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REFRK3ERANTS— ACCEPTABLE  SUBSTITUTES 


AppHcatton 


Substitute 


Initial  (todsion 


Proposed  con- 
ditions 


Comments 


»,}^i!LSL^^Jt.Sill^f^  ^^'  no  venting  during  servicing  prohibition  under  section  608,  wtiicti  was  e«ective  July  1    1992  (2)  recvclina 
S?^STS!?  ^"2l!S?^  ^°^  ^K'H*  P^^^"*^^'  (3)  "^^UO"  609  motor  veh«le  air  conditioning  regulations  (4? thi  phM;c^  l^Se 

£p2iirSxii<sr^(5rS2;K^e?^^  "'^  '^"^  "^  ""^^  ^^^■«  ^'^  '^^^««-  ii'ttrra.rsr 

»Use  of  MFCs  Is  subject  to  the  no  venting  prohibition  under  section  608(c)(2).  which  taltes  effect  November  15,  1995.  at  the  latest. 

REFRIGERANTS  UNACCEPTABLE  SUBSTITUTES 


Application 


CFC-11  Centrifugal  Chillers  (New 
Equipment/AHemative  Sub- 
stances). 

CFC-12  Centrifugal  CNllers  (Ret- 
rofit). 

CFC-12  Centrifugal  Chillers  (New 
Equipment/AKemattve  Sub- 
stances). 

CFC-12  Reciprocating  Chillers 
(Retrofit). 

CFC-12  Reciprocating  Chillers 
(New  Equipment/Alternative 
Substances). 

CFC-12  Household  Refrigerators, 
Single  Evaporator  (Retrofit). 

CFC-12  Cold  Storage  Ware- 
houses (Retrofit). 

CFC-12  Cold  Storage  Ware- 
houses (New  Equipment/Alter- 
native Sut)8tar>ces). 

CFC-12  Residential  Freezers 
(Retrofits). 

CFC-12  Residential  Freezers 
(New  Equipment/Alternative 
SubstarKes). 

CFC-12  Industrial  Process  (Ret- 
rofit). 

CFC-12  RetaH  Food  (Retrofit) 

CFC-12  Mobile  Air  Conditioners 
(Retrofits). 


Substitute 


HCFC-141b 


CFC-12  Mobile  Air  Conditioners 
(New  Equipment/Alternative 
Sut>8tance8). 

All  CFC-12  Refrigeration  Uses  .... 


ChC-SOO     Centrifugal     Chillers 
(Retrofit). 

All  HCFC-22  Refrigeration  Uses  .. 


HCFC-22/HCFC-1 42b/CFC- 
12. 

HCFC-22A^CFC-1 42b«:FC- 
12. 

HCFC-22/HCFC-1 42b/CFC- 
12. 

HCFC-22/HCFC-1 42b«:FC- 
12. 

HCFC-22/HCFC-1 42b/CFC- 
12. 

HCFC-22/HCFC-1 42b/CFC- 
12. 

HCFC-22/HCFC-1 42b/CFC- 
12. 

HCFC-22/HCFC-1 42b«:FC- 
12. 

HCFC-22/iHCFC-1 42b/CFC- 
12. 

HCFC-22/HCFC-1 42b«;FC- 
12. 

HCFC-22/HCFC-1 42b/CFC- 
12. 

HCFC-22/HCFC-142b/ 
Isobutane. 

HCFC-22/HCFC-1 42bA:FC- 
12. 

HCFC-22/HCFC-1 42b/CFC- 
12. 

Hydrocart)on  Blend  A 


HCFC-22/HCFC-1 42b/CFC- 
12. 

HCFC-22/HCFC-1 42b«;FC- 
12. 


Initial  decision 


Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unacoept- 
abie. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Uriaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
at>le. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 

Proposed  Unaccept- 
able. 


Comments 


FlammalJility  may  be  an  issue.  Has  a  high  OOP 
and  is  not  generally  availat>le  in  new  equip- 
ment. 

As  a  blend  of  both  Class  I  and  Class  II  chemicals. 

it  poses  a  higher  risl<  of  ozone  deplebon  than 

use  of  Class  II  alone. 
As  a  blend  of  both  Class  I  and  Class  II  chemicals. 

It  poses  a  higher  ristc  of  ozor>e  depletion  than 

use  of  Class  ll  alone. 
As  a  blend  of  both  Dass  I  and  Class  II  chemicals, 

it  poses  a  higher  risk  of  ozone  depletion  than 

use  of  Class  ll  alone. 
As  a  blend  of  both  aass  I  and  Class  II  chemicals, 

it  poses  a  higher  risk  of  ozor>e  depletion  than 

use  of  Class  ll  alone. 
As  a  blend  of  both  Class  I  and  Class  II  chemicals. 

it  poses  a  higher  risk  of  ozone  depletion  than 

use  of  Class  II  aksne. 
As  a  blend  of  both  Class  I  and  Class  II  chemicals. 

it  poses  a  higher  risk  of  ozone  depletion  than 

use  of  Class  II  aione. 
As  a  Wend  of  both  Class  I  and  aass  II  chemicals, 

it  poses  a  higher  risk  of  ozor>e  depletion  than 

use  of  Class  ll  alor>e. 
As  a  blend  of  both  Class  I  and  Class  II  chemicals, 

it  poses  higher  risk  to  ozone  depletkxi  than  use 

of  Class  II  chemicals  akx^e. 
As  a  Wend  of  both  Class  I  and  Class  ll  chemicals, 

it  poses  a  higher  risk  of  ozor>e  depletion  tfian 

use  of  Class  II  chemicals  alor>e. 
As  a  Wend  of  both  Class  I  and  Class  II  chemicals, 

it  poses  a  higher  risk  of  ozone  depletion  than 

use  of  Class  II  cf^micals  alone. 
As  a  Wend  of  both  aass  I  and  Class  II  chemicals, 

it  poses  a  higher  risk  of  ozone  depletion  than 

use  of  Class  II  chemicals  akx>e. 
Flammability  may  t>e  a  serious  issue.  Data  on 

flammabiiity,  fractionabon  and  hose  permeaWlity 

is  required  for  full  evaluation. 
As  a  Wend  of  both  Class  I  and  Oass  II  chemicals. 

it  poses  a  higher  risk  of  ozone  depletion  than 

use  of  Class  ll  chemk:als  akxie. 
As  a  Wend  of  both  aass  I  and  Class  1 1  chemicals, 

it  poses  a  higher  risk  of  ozone  deplebon  ttian 

use  of  Class  II  chemicals  ak>r>e. 
Flammability  may  be  a  serious  issue.  Data  on 

flammaWlity,  materials  compabWIity  and  hose 

pemrteaWlity  is  required  for  full  evaluation. 
As  a  Wend  of  both  aass  I  and  Class  II  chemicals. 

it  poses  a  higher  risk  of  ozone  deplebon  tfian 
use  of  aass  ll  chemicals  ak^ne. 
As  a  Wend  of  both  Class  I  and  Class  II  chemicals, 
it  poses  higher  risk  to  ozor>e  depletion  than  use 
of  Class  II  chennicals  alone. 
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RefrksErants— Pending  Decisions 


Application 


SubstKute 


Comments 


CFC-12  Household  Refrtg- 
Sfators.  Single  Evaporator 
(Retrofit). 


CFC-12  Houseliold  Refrig- 
erators, Single  Evaporator 
(New  EquiprT>ent/A)terT>ative 
Substances). 


CFC-12    Residential    Freezers 
(Retrofits). 


CFC-12  Residential  Freezers 
(New  Equipment/Alternative 
SubstarK»s). 

CFC-12  Comrrwrdal  Ice  Ma- 
chines (New  Equipment/Alter- 
native Substances). 

CFC-12  Refrigerated  Transport 
(New  Equlpment/Altemative 
SU>stances). 

CFC-12  CoW  Storage 

CFC-12  Mobile  Air  Conditioners 
(Retrofits). 


CFC-12  Mobile  Air  Conditioners 
(New  Equipn-ient/Attemative 
Substances). 

CFC-12  Chillers.  Meet  Pumps 

and  Commerciai  Refrigeration 

Systems. 

CFC-12  Refrigerant 

CFC-13  Refrigerant 

CFC-114    Centrifugal    Chillers 

(h4ew      Equipment/Alternative 

Substances). 


CFC-114  Chillers,  Heat  Pumps 
and  Commercial  Refrigeration 
Systems. 

CFC-502  Air  Conditioning.  Heat 
Pumps,  and  CNIIers. 

CFC-502  Cokj  Storage  Ware- 
houses (New  Equipment/Alter- 
nattve  Substances)^ 


CFC-602  Cold  Storage 

CFC-602  Commercial  Ice 
chines  (h4ew  Equipment/Alter- 
native Substarx^s). 

CFC-502  Industrial  Process  Re- 
frigeration (New  Equipment/Ai- 
temative  Substarwes). 


HCFOWFC/ 
fluoroelkane 
Blend  A. 

HCFC-22/ 

HCFC-142b. 
HCFC/HFC/ 

fluoroall(ar)e 

Blend  A. 

HCFC-22/ 

HCFC-142b. 

R200b  

HCFCA<FC/ 

fkxKoalkane 

Blend  A. 

HCFC/HFC/ 
fhjoroelkane 
Blend  A. 

HFC-125/ 
HFC-143a/ 
HFC-134a. 

HFC-125/ 
HFC-143a/ 
HFC-134a. 

R200a  

HCFC/HFC/ 
fluoroalkane 
Blend  A. 

HCFCWFC/ 
fluoroalkane 
Blend  A. 

HFC-227ea  .... 


HCFC-142b 

HFC-23  

R200b  

R200C  

R200d  

R200e  

R200» 

R200g  

R200I  

R200I  

HFC-227ea 

HFC-143a  .. 
HFC-125  .... 


HFC-125/ 
HFC-143a/ 
HFC-134a. 

R200a  

HFC-125/ 
HFC-143a/ 
HFC-134a. 

HFC-143a  


HFC-125/ 
HFC-143a/ 
HFC-134a. 


As  dtocussed  aarWer,  EPA  Is  corx^med  about  tfw  potential  wide  use  of  perfltjorinated  conv 
pourvjs,  particulary  In  situations  where  containment  may  be  difficult  to  assure,  /ks  a  result 
EPA  wW  be  reviewing  perfluorinated  compound  uses  to  assess  the  aggregate  quantity 
Kkeiy  to  be  used  and  to  determlr>e  any  necessary  emission  control. 

EPA  has  not  yet  concluded  review  of  the  data. 

As  discussed  eariier,  EPA  Is  concerned  about  the  potential  wide  use  of  perfluorinated  com- 
pourxls.  particuiary  in  situations  where  containment  may  be  difficult  to  assure.  As  a  result. 
EPA  wIM  t>e  rev1ewlr>g  perfluorinated  compound  uses  to  assess  ttie  aggregate  quantity 
likely  to  be  used  and  to  determine  any  necessary  emission  control. 

EPA  has  not  yet  concluded  review  of  the  data. 

EPA  has  not  yet  concluded  review  of  the  data. 

As  discussed  eartier.  EPA  is  concerned  about  the  potential  wkto  use  of  perfluorinated  conv 
pounds,  parbculary  in  situations  wt>ere  containment  may  be  difftcuit  to  assure.  As  a  result, 
EPA  will  be  reviewing  perflijorinated  compound  uses  to  assess  the  aggregate  quarrtity 
Hkely  to  be  used  and  to  determine  any  necessary  emission  control. 

As  discussed  eerlier,  EPA  is  cor^cemed  about  the  potential  wide  use  of  perfluorinated  conv 
pounds,  parttoulary  In  situations  wtwre  containment  may  be  diffkxilt  to  assure.  As  a  resutt, 
EPA  will  be  reviewing  perfluorinated  compound  uses  to  assess  the  aggregate  quantity 
likely  to  be  used  and  to  detennine  any  necessary  emission  control. 

Final  deciston  pending  receipt  of  data  on  flammability  controls  and  constituent  toxk%  of 
HFC-143a.  Precautioru  must  be  taken  during  recycling  of  bterxJs  to  avokJ  niidng  with 
otfter  refrigerants. 

Rnal  deciswn  pending  receipt  of  data  on  flanvnabiUty  corttrols  and  constituent  toxk^lty  of 
HFC-143a.  Precautk>ns  must  be  taken  during  recycllr>g  of  blends  to  avoid  mixing  with 
other  refrigerants. 

EPA  has  not  yet  corwiuded  review  of  the  data. 

As  discussed  eailier,  EPA  is  concerned  about  tt^e  potential  wkje  use  of  perfluorinated  com- 
pounds, parHculary  in  situatioris  where  containment  nwy  t>e  difflcult  to  assure.  As  a  result, 
EPA  will  be  reviewing  perfluorinated  compound  uses  to  assess  the  aggregate  quantity 
likely  to  t>e  used  and  to  determine  any  necessary  en^ission  control. 

As  discussed  eartier,  EPA  is  concerned  about  the  potential  wkle  use  of  perfluorinated  conv 
pounds.  particulary  In  situattona  wfiere  containment  may  be  difficult  to  assure.  As  a  reeuK, 
EPA  wUI  be  reviewing  perfluorinated  compound  uses  to  assess  the  aggregate  quantity 
likely  to  be  used  and  to  detennine  any  necessary  emisston  control. 

EPA  has  not  yet  concluded  review  of  the  data. 


EPA  has  not  yet  conckided  review  of  the  data. 

EPA  requests  addittonal  data  on  the  use  of  this  substitute. 

EPA  has  not  yet  concluded  review  of  the  data. 


EPA  has 
EPA  has 
EPA  has 
EPA  has 
EPA  has 
EPA  has 
EPA  has 
EPA  has 


not  yet 
not  yet 
not  yet 
not  yet 
not  yet 
not  yet 
not  yet 
not  yet 


concluded 
concluded 
concluded 
concluded 
concluded 
concluded 
coTKluded 
concluded 


review 
review 
review 
review 
review 
review 
review 
review 


of  the 
of  the 
of  ttie 
of  the 
of  the 
of  the 
of  the 
of  the 


data, 
data, 
data, 
data, 
data, 
data, 
data, 
data. 


EPA  has  not  yet  concluded  review  of  the  data. 

Final  decision  pencSng  data  addressing  efficiency  concerns.  Can  be  used  as  a  comportent 
in  mixtures.  Hox  yet  wklely  available. 

Final  dedston  pending  receipt  of  data  on  flammability  controls  and  constituent  toxk:lty  of 

HFC-143a.  Precauttons  must  be  taken  during  recycling  of  blends  to  avoid  mixing  with 

other  refrigerants. 
EPA  has  not  yet  concluded  review  of  the  data. 
Final  deciskjn  pending  receipt  of  data  on  flammability  controls  and  constituent  toxteity  of 

HFC-143a.  Precautkx«  must  be  taken  during  rec^ng  of  blends  to  avokl  mWng  with 

other  refrigerants. 
Pending  receipt  of  data  on  flammability.  Material  has  Ngh  potential  GWP. 

Final  dedskx)  pending  receipt  of  data  on  flammability  controls  and  constituent  toxteity  of 
HFC-143a.  Precauttons  must  be  taken  during  recycling  of  blends  to  avokl  mixing  with 
other  refrigerants. 


Federal  Register  /  Vol.  58,  No.  90  /  Wednesday.  May  12,  1993  /  Proposed  Rules  28167 


Refrigerants— Pending  Decisions— Continued 


Application 


CFC-502  Refrigerated  Transport 
(New  Equipnnent/Altefnaltve 
Substances). 

CFC-502  Retail  Food  (New 
Equipment/Altemative  Sub- 
stances). 


Heat  Pumps 


Mobile  Air  Conditioning 

Convnercial  and  Residential  Air 
Conditioners,  Cold  Storage 
Warehouses,  Industrial  Cool- 
ing. Mobile  Air  Conditioning. 

Conventional  Air  Conditioning  .... 


Substitute 


HFC-125/ 
HFC-143a/ 
HFC-134a. 

HFC-125  


HFC-125/ 
HFC-143a/ 
HFC-134a. 

HFC-143a  .... 

HFC-134a  .... 

HFC-152a  .... 

HFC-a2  

HFC-125/ 
HFC-134a/ 
HFC-32. 

R200a  

C02  

Evaporative 
Cooling. 


Dessicant- 

based 

Dehumidi- 

fication. 
Dessicant- 

based  Natu- 
ral Gas. 
HFC-125/ 

HFC-134a/ 

HFC-32. 
R200a  


Convnents 


Final  decision  pending  receipt  of  data  on  flammability  controls  and  constituent  toxicity  of 
HFC-143a.  Precautions  must  be  taken  during  recycling  of  blends  to  avoid  mixino  with 
other  refrigerants. 

HFC-125  can  be  used  as  a  component  in  mixtures.  Data  on  efficiency  Is  needed  to  fully 
evaluate. 

Rnal  decision  pending  receipt  of  data  on  ftammability  controls  and  constituent  toxicity  of 
HFC-143a.  Precautions  rrxjst  be  taken  during  recycling  of  blends  to  avoid  mixing  wiih 
other  refrigerants. 

Pending  receipt  of  data  on  flammability.  Material  has  high  potential  GWP. 

EPA  has  not  yet  concluded  review  of  the  data. 

EPA  has  not  yet  coricluded  review  of  the  data. 

EPA  has  not  yet  concluded  review  of  the  data. 

EPA  has  not  yet  concluded  review  of  the  data. 


EPA  has  not  yet  concluded  review  of  the  data. 
EPA  has  not  yet  corKiuded  review  of  ttie  data. 
EPA  has  not  yet  concluded  review  of  the  data. 


EPA  has  not  yet  concluded  review  of  the  data. 


EPA  has  not  yet  concluded  review  of  the  data. 


EPA  has  not  yet  concluded  ronewpf  the  data. 


EPA  has  not  yet  concluded  review  of  the  data. 


Foams— ACCEPTABLE  Substitutes 


Application 


CFC-11  Poly- 
urethane, 
RIgkj  Lami- 
nated 
Boardstock. 


Substitute 


HCFC-123 


HCFC-141b 


HCFC-142b 


HCFC-22 
HCFC-22/ 
HCFC-141b. 


HCFC-141b/ 
HCFC-123. 


HCFC-22/ 
HCFC-142b. 


Initial  declskxi 


Acceptable 


Acceptable 


Proposed 
conditions 


Corrvnents 


Acceptable 

Acceptable 
Acceptat>le 


Acceptable 


Acceptable 


Recent  worker  monitoring  studies  indicate 
OEL  for  123  (10  ppm)  can  be  achieved 
with  increased  ventilatx>n,  where  needed. 
Very  easy  to  use  as  a  retrofit:  energy  effi- 
ciency ctose  to  CFC-1 1 .  Current  availabil- 
ity is  limited. 

Only  chemical  alternative  that  is  or  soon  will 
t>e  available  in  sufficient  quanttties  to  meet 
demand  of  industry.  Has  highest  OOP  of 
HCFCs.  Will  allow  virtualty  immediate  tran- 
sition out  of  CFC-11.  Fairty  good  energy 
effKlerxry  properties. 

Technology  not  yet  aveulable  in  most  appli- 
cations to  alk>w  near-term  use.  Increases 
in  ttiermal  conductivity  may  reduce  energy 
efficiency. 

Technotogy  under  devetopment. 

Technotogy  under  devetopment.  HCFC- 
141b  is  only  chemical  alternative  that  is 
currently  available  in  sufficient  quantibes 
to  n>eet  demand  of  industry  and  has  fairly 
good  energy  efficiency  properbes. 

Recent  worker  monitonng  studies  indk:ate 
OEL  for  123  (10  ppm)  can  be  achieved 
with  increased  ventilation,  where  needed. 
Fairiy  good  energy  efficiency  properties. 

Technology  not  yet  available  in  most  appii- 
catkxts  to  allow  near-term  use.  Increases 
in  tf)ermal  corxJuctivity  may  reduce  energy 
efficiericy. 
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Foams— ACCEPTABLE  Substitutes— Continued 


Application 


Substitute 


HFC-134a 


HFC-152a 


Hydrocarbons 
(Pentar>e  etc.). 


Initial  decision 


Acceptable 


Acceptable 


Acceptable 


CrC-11  Poly- 
urethane, 
Rigid  Appli- 
ance 


2-ChlofO-pro- 
pane. 

Carbon  Dioxide 
HCFC-22 


HCFC-123 


HCFC-141b 


Acceptable 

Acceptable 
Acceptable 

Acceptable 


Acceptable 


HCFC-142b 


HCFO-22/ 
HCFC-141b. 


HCFC-22/ 
HCFC-142b. 

HCFC-123/ 
HCFC-141b. 


HFO-134a 


HFC-152a 


HydfocartXKs 
(Pentar>e, 
Isopentane, 
Hexane  etc.). 


Carbon  Dioxide  .    /Acceptable 


Acceptable 


Acceptable 


Acceptable 


Proposed 
cofKMions 


Acceptable 
Acceptable 

Acceptable 

Acceptable 


Conwnents 


Technology  not  yet  avaNabte  m  niost  appli- 
cations to  allow  near-term  u««.  Poter^lally 
large  increases  in  theimai  conductMty 
which  will  reckjce  energy  eflldency. 

Technology  not  yet  available  in  moet  appU- 
catiorra  to  allow  near-term  use.  Potentiatty 
large  increases  in  thermal  conductMty 
which  will  reduce  energy  effiderx^y.  Flam- 
mabUity  may  be  an  issue  for  workers  and 
consumers. 

Technology  not  yet  available  in  most  appll- 
catiorw  to  allow  near-term  use.  Potentially 
\aiyh  increases  in  thennaJ  conductivity 
which  will  reduce  energy  efficiency.  Flam- 
mability  nrtay  be  an  issue  for  workers  and 
consumers.  Major  sources  of  VOC  emis- 
sions are  subject  to  the  New  Source  Re- 
view (NSR)  program. 

Technotogy  under  devek)pn>ent.  FlammabA- 
ity  rrwy  be  an  issue  for  workers  and  con- 
sumers. 

Technology  under  developnnent.  Increases  in 
thermal  conductivity  may  reduce  er>ergy 
efficiency. 

Recent  worker  monitoring  studies  indicate 
OEL  for  123  (10  ppm)  can  be  achieved 
with  increased  ventilation,  where  needed. 
Easy  to  use  as  a  retrofit;  er>ergy  effiderKy 
ctose  to  CFC-11.  Current  availability  is 
limited. 

Only  chemical  alternative  tftat  is  or  will  soon 
be  available  in  suffk^ent  quantities  to  meet 
demand  of  industry.  Has  highest  ODP  of 
HCFCs.  Will  allow  virtually  immediate  tran- 
sition out  of  CFC-11.  Fairly  good  energy 
affk;iency  properties. 

Technology  under  devetopment  increases  in 
thermal  corxiuctivity  may  reduce  energy 
efficiency. 

Technotogy  under  devetopment  HCFC- 
141b  is  only  chemical  altemative  that  is 
currently  available  in  sufficient  quantities 
to  meet  demand  of  industry  and  ftas  fairly 
good  energy  efficierKy  properties. 

Technotogy  urxler  development.  Increases  In 
thermal  conductivity  may  reduce  eriergy 
etticiarKy. 

Recent  worker  monitoring  studies  indicate 
OEL  for  123  (10  ppm)  can  be  achieved 
with  increased  ventilatton,  where  needed. 
Fairly  good  energy  efficiericy  properties. 

Technology  not  yet  available  In  most  appli- 
cations to  altow  near-tenm  use.  Potential 
increases  in  thermal  conductivity  whtah  will 
reduce  energy  efftoiency. 

Technology  not  yet  available  in  n>ost  appll- 

'  cations  to  altow  near-term  use.  Potential 
increases  in  thermal  conductivity  will  re- 
duce energy  effk;iency.  Flammat)ility  may 
be  an  Issue  for  workers  and  cormimers. 

Technok>gy  not  yet  available  in  most  appli- 
cattons  to  altow  near-term  use.  Potentially 
large  increases  in  thermal  conductivity 
which  will  reduce  energy  efficiency.  Flam- 
mability  nuiy  be  an  issue  for  workers  and 
consumers.  Major  sources  of  VOC  emis- 
sions are  subject  to  the  New  Source  Re- 
view (NSRj  program. 


JMI 
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R5AMS— ACXJEPTABLE  SuBSTrruTES— Continued 


Application 


CFC-11  Poly- 
uratharw. 
Rigid  Commsr- 
ctai  R«fr1g«ra- 
ion  Foams, 
SpfBy  Foams 
and  Sandwich 
Panal  Foams. 


Substitute 


HCFC-22 


CFO-11  Poiy- 
urethane, 
Rigid  Commer- 
cial Refrigera- 
tion Foams, . 
etc.  (contin- 
iMd). 


CFC-11  Poty- 
urethane, 
Rigid 

Stabstwkwtd 
Other. 


HCFC-123 


HCFC-141b 


HCFC-142b 


HCFC-22/142b 


HFC-134a 


HFC-152a  


Hydrocartons 
(Psrttane, 
Isopentane. 
l-lexane  etc.). 


Caibon  Dioxide 
(HCFC-22  ...._.„ 


i^CFC-141b 


Mlial  decision 


Acceptable 


Acceptable 


Acceptable 


Acceptable 


Acceptat>le 


Acceptable 


Acceptable 


Acceptable 


Acceptable. 
Acceptable 


Proposed 
conditions 


Acceptable  for  use  in  insulating  and  flotation 
foams  only. 


Comments 


Technology  under  development.  Increases  m 
thermal  corxluctivity  n^  reduce  energy 
efficiency. 


Recent  worVer  ntoniiortng  studies  Indicate 
OEL  for  123  (10  ppm)  can  be  achieved 
with  use  of  increased  ventilation,  where 
needed.  Easy  to  use  as  a  retrofit;  ertergy 
efficiency  dose  to  CFC-1 1 .  Current  avail- 
ability is  limtted. 

Only  chemical  alternative  cunenVy  or  soon 
to  be  available  in  sufficient  quantitiee  to 
meet  demand  of  industry.  Has  highest 
OOP  of  the  HCFCc.  Will  aUow  virtually  im- 
mediate transition  out  of  CFC-11.  Fairly 
good  energy  efficiency  properties 

Techrxjlogy  under  development.  Potential  in- 

,  creases  in  thermal  conductivity  which  will 
reduce  energy  efficiency. 


Technology  under  development.  Potential  in- 
creases in  therriTal  corKluctivity  which  will 
reduce  energy  efficiency. 

Technology  under  development.  Potential  In- 
creases in  thermal  cor)ductivity  wtiich  will 
reduce  energy  efficiertcy. 

Technology  urxler  development  Potential  irv 
creases  in  thermal  conductivity  which  will 
reduce  ertergy  effi6er>cy.  Rammability 
may  be  an  issue  for  workers  and  consum- 
ers. 

Technology  under  development.  Potential  in- 
creases in  thermal  conductivity  which  will 
reduce  energy  efficiency.  Flammability 
may  be  an  issue  for  workers  and  consum- 
ers. Major  sources  of  VOC  emissions  are 
subject  to  the  New  Source  Review  (NSR) 
program. 

Technology  under  development,  increases  in 
thermal  corKluctivity  may  reduce  er^ergy 
efficiency. 


Only  chemical  alternative  that  Is  or  soon  will 
be  available  In  sufficient  quantities  to  meet 
demand  of  industry.  Wil  altow  virtually  im- 
mediate transition  out  of  CFC-11.  Fairly 
good  energy  efficiency  properties.  HCFC- 
141b  has  an  OOP  of  0.11,  almost  equiva- 
lent to  that  of  methyl  chloroform,  a  Class  I 
substarK:e.  The  AgerKy  t>elieves  that,  with 
the  exception  of  flotation  applications, 
there  are  other  non-ODP  alternatives,  or 
alternatives  with  tower  ODPs,  avaiiat>ie  for 
use  in  packaging,  decorative,  and  other 
noninsulating  applications.  Use  of  HCFC- 
141b  for  fk>tatk>n  foams  may  be  restricted 
furtfwr  under  section  610  Non- Essential 
Use  Ban.  See  HCFC  discussion  in  Pre- 
amble for  detail. 
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Application 


CFC-12  Poty- 
styrene.  Ex- 
truded 
Boardstock. 


CFC-11.CFC- 
113Pt)enoJic. 
Insulation 
Board. 


Substitute 


HCFC-123 


HydrocarbofW 
(Pentane, 
isopentane. 
Butane. 
Isofcutane 
etc.). 

Cartwn  Dioxide 
HCFC-22 


HCFC-142b 

HCFC-22/142b 

HFC-134a  

HFC-152a  


Hydroca(tX)ns 
(Pentane, 
Isopentane, 
Butane, 
Isobutane 
etc.). 

HCFC-22/Hy- 

drocaibons 

(Isopentane 

etc.). 

Carbon  Dioxide 

HCFC-141b 


HCFC-142b 


HCFC-22 


HCFC-22AI42b 


HCFC-22/Hy- 
drocarbons 
(Isopentane 
etc.). 

Hydrocarbons 
(Pentane, 
Isopentane 
etc.). 


Foams— ACCEPTABLE  Substitutes— Continued 


Initial  decision 


Acceptable 


Acceptable 


Acceptable. 
Acceptable 

Acceptable 
Acceptable 
Acceptable 
Acceptable 


Acceptable 


Acceptable 


Acceptable. 
Accepttible 


Acceptable 
Acceptable 
Acceptable 
Acceptable 

Acceptable 


Proposed 
cofxlitions 


Comments 


Recent  worker  monitoring  studies  indicate 
OEL  for  123  (10  ppm)  can  be  achieved  in- 
creased ventilatkxi,  where  needed.  Easy 
to  use  as  a  retrofit;  energy  efficiency  ck>6e 
to  CFC-11.  Current  availability  Is  limited. 

Technotogy  under  devek)pment.  Potential  In- 
creases in  thermal  conductivity  '*Mxi\  will 
reduce  er>ergy  effk;iency.  F)amnr»bility 
may  be  an  Issue  for  workers  and  consum- 
ers. Major  sources  of  VOC  emissiorts  are 
subject  to  the  New  Source  Review  (NSR) 
program. 

Technology  under  deveiopment  Increases  In 
thermal  corKJuctivity  may  reduce  energy 
efficiency. 

Technology  under  development  Increases  in 
thermal  conductivity  may  reduce  energy 
efficiency 

TechrKilogy  under  devek}pment  IrKreases  In 
thermal  conductivity  may  reduce  erwrgy 
efficiency. 

Technotogy  under  developnr>ent.  Potential  in- 
creases in  thermal  corxJuctlvlty  which  will 
reduce  energy  efficier^cy 

Technotogy  under  devetopment  Potential  irv 
creases  in  thennal  cor<)uctlvity  whk^h  wiH 
reduce  energy  efficiency.  Flammability 
may  be  an  Issue  for  workers  and  consunv 
ers. 

Technology  under  developnr>ent.  Potential  In- 
creases In  thermal  corxjuctivity  which  will 
reduce  energy  efftciertcy.  Flammabiilty 
may  be  an  issue  for  workers  and  consum- 
ers. Major  sources  of  VOC  emissions  are 
subject  to  the  New  Source  Review  (f^iSR) 
program. 

Technology  under  developmenL  Increases  in 
tfiermai  conductivity  may  reduce  energy 
efficiency.  Flammability  may  be  an  issues 
for  workers  and  consunrters. 

Only  chemical  attemattve  that  is  or  soon  will 
be  available  in  sufficient  quanttlas  to  meet 
demand  of  Industry.  Has  highest  OPD  of 
HCFCs.  Will  aHow  virtually  immediate  trarv 
sition  out  of  CFC-11.  Fairty  good  energy 
efficiency  properties. 

Technology  urxler  devek}pmenL  Increases  in 
thermal  cor)ductivlty  may  reduce  energy 
efficiency. 

Technotogy  urtder  devek>pment  Inweases  in 
thermal  conductivity  may  reduce  energy 
efficiency. 

Technology  under  devetopment.  Increases  In 
thermal  conductivity  nwy  reduce  energy 
efficiency. 

Technotogy  under  devetopnwnt.  Potential  in- 
creases in  thermal  conductivity  wNch  will 
reduce  energy  efflclerx:y.  Flammability 
may  be  an  issue  for  workers  and  consunv- 
ers. 

Technotogy  under  devetopment  Potential  in- 
creases in  thermal  corxluctivtty  which  will 
reduce  energy  efficiency.  Major  sources  of 
VOC  emissions  are  subject  to  the  New 
Source  Review  (NSR)  progranv  Ranv 
mability  may  be  an  issue  for  workers  and 
consumers. 
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Foams— Acceptable  SuesTrruTES— Continued 


Application 


CFC-11  Poty- 
urethane, 
H«xibl*. 


Substitute 


2-Chloiopropane 

Caitoon  DioxkJa 
HCFC-123 


HFO-134« 
HFC-152a 


CFC-11  Poiy- 
urethane,  Inte- 
grai  Skin. 


CFC-11  PoJy- 
urathana.  Inta- 
gral  Skin  (corv 
bnued). 


Methylene  Chlo- 
ride. 


Acetone 


AB  TechnoJogy. 


Carbon  Otoxkto. 
HCFC-22  „ 


HCFC-123 


HCFC-141b 


HCFC-22/ 
HCFC-Ulb. 


HFC-134a 
HFC-152a 


InifaJ  deciskK) 


Acceptable 

Acceptable 
Acceptable 


Acceptable 
Acceptable 

Acceptable 


Acceptable 


Acceptable 


Acceptable. 
Acceptable 


Acceptable 


Acceptable  only  for  uses  which  provide  for 
motor  vehicle  safety  in  accordance  with 
Federal  Motor  Vehicle  Safety  Standards. 


Acceptable  only  for  uses  whk:h  provide  for 
motor  vehkie  safety  '\n  accordance  twMh 
Federal  Motor  Vehicle  Safety  Standards. 


Acceptable 
Acceptable 


Propped 
ooiKfitkyis 


Comments 


Proprietary  tachnology.  FlammablUty  may  be 
an  issue  for  workers  and  consumers. 

Current  a\«a«iabiUy  is  extremely  limited  Re- 
cent worker  monitoring  studies  indicate 
OEL  for  123  (10  ppm)  can  be  achieved 
with  iTKreased  ventilation,  where  needed. 
Subject  to  sectkxi  610  Non-essential  Use 
Ban. 

Technology  under  devekjpment. 

Technology  under  devekipn>ent.  Rammabil- 
tty  may  be  an  issue  for  workers  and  oorv 
sumers. 

Revised  OSHA  PELs  have  been  proposed  at 
25  ppm  (TWA)  for  methylene  chkMlde 
(fMov.  7,  1991).  Subject  to  meeting  ail  fu- 
ture ambient  air  controte  for  hazardous  air 
pollutants  under  Title  III  of  the  1990 
CAAA. 

Regulated  as  a  VOC  under  Title  I  of  the 
Clean  Air  Act  Major  sources  of  VOC 
emisskxis  are  subject  to  the  New  Source 
Review  (NSR)  prograra  Flammability  nrtay 
be  an  issue  for  workers  and  consumers. 

AB  gerwratas  more  carbon  nxxxixide  (CO) 
than  other  blowing  agents.  OSHA  has  set 
a  PEL  for  CO  at  35  ppm  TWA  with  a  ceil- 
ing of  200  ppm. 

Technology  not  yet  available  in  rrx^st  appli- 
catkxis  to  aUow  r>ear-team  use.  Subject  to 
sectk)n  610  Noo-es&enttal  Use  Ban. 

Recent  worker  monitoring  studies  indicates 
OEL  for  HCFC-123  (10  ppm)  can  be 
achieved  with  inaeased  ventilation,  where 
needed.  Very  easy  to  ise  as  a  retrofit,  en- 
ergy efficiency  ck>8e  to  CFC-11.  Current 
availability  is  extremely  limited.  Subject  to 
sectk)n  610  Non-essential  Use  Ban. 

Only  chermcal  attamabve  that  is  curentty 
available  in  suffk:ient  quantities  to  meet 
demand  of  industry.  Wll  altow  virtually  im- 
nr>ed«te  transitkxi  out  of  CFC-1 1 .  HCFC- 
Ulb  has  an  ODP  of  0.1 1,  alnx>st  equiva- 
lent to  that  of  methyl  chkxoform,  a  Class  I 
substance.  The  Agency  believes  that,  with 
the  exceptkyi  of  nxXor  vehicle  safety 
foams,  there  are  other  non-ODP  alter- 
natives, or  alternatives  with  k>wer  ODPs, 
available  for  use  in  integral  skin  foams. 
See  HCFC  discusskxi  in  PreamWo  for  de- 
tail on  section  610  Non-Essential  Use  Ban 
arKl  motor  vehicle  safety  foams  exemp- 
tion. 

HCFC-141b  has  an  ODP  of  0.11,  aimosX 
equrvalent  to  that  of  methyl  chkKoform,  a 
Class  I  substance.  The  Agency  believes 
that,  «vith  the  exception  of  motor  vehicle 
safety  foanr«,  there  are  other  non-ODP  al- 
ternatives, or  alternatives  with  k>wer 
ODPs,  availat>le  for  use  in  integral  skin 
foams.  See  HCFC  discusskin  in  Preamble 
for  detail  on  sectkxi  610  Non-Essential 
Use  Ban  and  moxor  vehk:)e  safety  foams 
exemption. 

Technology  under  development. 

TechrKJtogy  ur>d6r  development.  Flammat)il- 
ity  may  be  an  issue  for  workers  and  con- 
sumers. 
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Foams— ACCEPTABLE  SuBSTrruTES— Continued 


Application 


Substitute 


Initial  decision 


Proposed 
condWons 


Convnents 


CFC-12  Poly- 
styrene. Ex- 
truded Sheet. 


CFC-12.  CFC- 
114,  CFC-11 
Polyolefin. 


Hydrocartxxis 
(Pentane, 
l8opentar>e. 
Butane  etc.). 

Methyterw  Chlo- 
ride. 


Cart>on  Dioxide 
HFC-134a  


HFC-152a 


Hydrocart)ons 

(Pentane, 

Isopentane, 

Butane. 

Isotxitane 

eto.). 
CartXMi  Dioxide 
HCFC-22 


HCFC-142b 


HCFC-22/ 

HCFC-142b. 
HCFC-22/Hy- 

drocartxjns 

(lsopentar>e 

etc.). 


HFC-134a 
HFC-152a 


Hydrocart)ons 
(Butane, 
Isopentane 
etc.). 

CartDcn  Dioxide 


Acceptable 


Acceptable 


Acceptable. 
Acceptable 

Acceptable 
Acceptable 


Acceptable. 
Acceptable 

Acceptable 
Acceptable 
Acceptable 

AcceptatHe 
Acceptable 

Acceptable 


Acceptable. 


Technology  under  devetopmenL  Major 
sources  of  VOC  emissions  are  subject  to 
the  New  Source  Review  (NSR)  program. 
Rammablllty  may  be  an  issue  for  workers 
arxl  cor^swners. 

Revised  OSHA  PELs  have  been  proposed  at 
25  ppm  (TWA)  tor  methylene  cMorlde 
(Nov.  7.  1991).  Subject  to  meeting  all  fu- 
ture ambient  air  controls  for  hazardous  air 
pollutant  under  Title  III  of  the  1990  CAAA. 

Technology  not  yet  available  in  most  appli- 
cations to  aitow  near-term  use. 

Technology  net  yet  available  In  most  appli- 
cations to  allow  near-term  use.  Flammabil- 
ity  may  be  an  issue  for  workers  and  corv 
sumers. 

Major  sources  of  VOC  emissions  are  8ut>ject 
to  the  New  Source  Review  (NSR)  pro- 
gram. Flanrunability  may  be  an  issue  for 
workers  and  consunf)ers.  . 


Technology  not  yet  avaiiat>le  In  most  appli- 
cations to  altow  near-term  use. 

Technology  not  yet  available  in  most  appli- 
cations to  aitow  near-term  use. 

TechrK>iogy  not  yet  availat)le  in  most  appli- 
cations to  allow  near-tsrm  use. 

Technology  under  development  ktajor 
sources  of  VOC  emissions  are  subject  to 
the  New  Source  Review  (NSR)  program. 
Flammability  may  be  an  isisue  for  workers 
and  consumers. 

Technology  not  yet  available  In  most  appli- 
cations to  altow  near-term  use. 

Technotogy  not  yet  available  in  most  appli- 
cations to  altow  near-term  use.  Flammabil- 
ity may  be  an  issue  for  workers  ar>d  con- 
sumers. 

Technotogy  under  devetopment  Major 
sources  of  VOC  emisskxts  are  subject  to 
the  New  Source  Review  (NSR)  program. 
Flammability  may  be  an  issue  for  workers 
and  consumers. 


FOAMS.— Unacceptable  Substitutes 


Applicatton 

Substitute 

Initial  dedstons 

CFC-1 1  poly- 

HCFC-141b 

Proposed  un- 

urethane. rigid 

(or  blends 

acceptable 

siabstockand 

thereof). 

except  for 

other. 

insulatton 

andftotatton 

foams. 

CFC-11  poly- 

HCFC-141b 

Proposed  un- 

urethane. flexi- 

(or blends 

acceptable. 

ble. 

thereoO. 

Comments 


HCFC-141b  has  an  ODP  of  0.11,  almost  equivalent  to  that  of  methyl  chloroform,  a  Class  I 
substaix^.  The  Agerx^y  believes  that,  with  the  exception  of  flotation  applk:atior«.  there 
are  other  non-ODP  alternatives,  or  alternatives  with  tower  ODPs,  availabto  for  use  in 
packaging,  decorative,  and  other  noninsulating  applications.  Use  of  HCFC-141b  may  be 
restrtoted  further  under  sectton  610  Norv  Essential  Use  Ban.  See  HCFC  discussksn  in 
Preamble  for  details. 

HCFC-I4ib  has  an  ODP  of  0.11.  almost  equiva'ent  to  that  of  methyl  chtoroform,  a  Class  I 
substance.  The  Agency  believes  that  non-ODP  alternatives  are  sufftoiently  available  to 
render  the  use  of  HCFC-141b  unnecessary  in  flexible  polyurethane  foams. 


JMI 
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Application 


CFC-11  poty- 
urethane,  inte- 
iraisidn. 


iT 


CFC-114,  CFC- 
12.CFO-11 
pojyoisfin. 


Substitute 


HCFC-141b 
(orbiefxto 
thereof). 


HCFC-141b 
(or  blends 
thereof). 


Foams.— Unacceftable  Substitutes— Continued 


initial  decisions 


Proposed  un- 
acceptable 
except  for 
use  In  motor 
vehlde  safe- 
ty foams.. 

Proposed  un- 
acceptable. 


Comments 


HCFC-141b  has  an  ODP  of  0.1 1,  almost  equivalent  to  that  of  methyl  chloroform,  a  Class  I 
substance.  The  Agency  believes  that,  with  the  exception  of  nwtor  vehicle  safety  foams, 
there  are  other  non-ODP  alternatives,  or  alternatives  with  lower  ODPs.  available  for  use 
in  integral  sidn  foams.  See  HCFC  discussion  in  Preamble  for  details  on  section  610 
Non-Essential  Use  Ban  and  motor  vehicle  safetyioams 

HCFC-141b  has  an  ODP  of  0.1 1,  almost  equivalent  to  that  of  methyl  chlorofonn.  a  Class  I 
substance.  The  Agency  believes  that  non-ODP  alternatives,  or  alternatives  vwth  lower 
ODPs,  are  sufflcientty  available  to  render  the  use  of  HCFC-141b  unnecessary  in 
polyolefin  foesns.  See  HCFC  discussion  in  Preamble  for  details  on  section  610  Non-Es- 
sentlal  Use  Ban  and  nrwtor  vehicle  safety  foams. 


Foams.— Pending  Substitutes 


Application 

CFC-11.  CFC-113  polyurethane, 
rigid  laminated  boardstod'. 

CFC-11.  CFC-113  rigid  poly- 
urethane, appliance  foams. 

CFC-1 1  polyurethane,  rigid 
slabstock  and  other. 

CFC-11  polyuretfiane,  rigid  spray 
and  commercial  refrigeration 
foams,  and  sandwich  panels. 

CFC-11.  CFC-113  phenolic 

CFC-1 1  polyurethane,  flexible  

foum,  aitemative  process 

CFO-12,  CFC-1 14  polystyrene,  ex- 
trtided. 


Subetitute 


Alternative  products:  expanded  polystyrene,  fiber- 
board,  fiberglass. 
Aitemative  products:  fit>erglass,  vacuum  panels  


CFC-12,  CFC-1 14  polystyrene,  ex- 
truded boardstock. 
CFC-12,  CFC-1 14  polyolefin 


Polyurethane,  rigid/frotfiing  process 
Polyurethane.  rigid 


Blowing  Agent. 


Alternative  products:  fiberglass,  exparxled  poly- 
styrene. 

Aitemative  products:  fiberglass,  expanded  poly- 
styrene. 

HFC-143a  

Aitemative  products:  fiberglass,  expanded  poly- 
styrene. 

Aitemative  technologies:  new  polyol  technologies  ... 

Enviro-Cure  Process 

Alternative  products:  fibernil,  natural  latex  foanns, 
polyester  batting. 

Electroset  process 

HCFC-22/isopentane  Wend 

HFC-124 

HFC-125 

HFC-143a 

Aitemative  products:  expanded  polystyrene,  fiber- 
board. 

HFC-143a  

Aitemative  products:  paper,  cardboard,  expanded 
polystyrene. 

HFO-143a 

HFC-<356  

HFC-227ea/pentane 

HFC-227ea/2-methylpropane 

Nitrogen  gas 


Comments 


Agency  has  not  completed  review  of  data. 
Agency  has  not  conr^pieted  review  of  data 
Agency  has  not  completed  review  of  data. 
Agency  has  net  completed  review  of  data. 


Pending  receipt  of  additional  data. 
Agency  has  not  completed  review  of  data. 

Agency  has  not  completed  review  of  data 
Agency  has  not  completed  review  of  data. 
Agency  has  not  completed  review  of  data. 

Insuffictent  data.  Also  need  information  on  pro- 
posed end-use. 

Agency  has  not  completed  review  of  data.  Also 
need  more  data  on  proposed  end  use:  sheet  and/ 
or  boardstock. 

Insufficient  data.  Also  need  information  of  proposed 
end-use:  sheet  and/or  boardstock. 

Insufficient  data.  Also  need  informatkxi  of  proposed 
end-use:  sheet  and/or  boardstock. 

Insufficient  data.  Also  need  Information  of  proposed 
end-use:  sheet  and/or  boardstock. 

Agency  has  not  completed  review  of  data. 

Agency  has  not  completed  review  of  data. 
Agency  has  not  completed  review  of  data. 

Insufficient  data. 

Insufficient  data.  Also  need  information  on  pro- 
posed erKJ-use. 

Insufficient  data.  Also  need  information  on  pro- 
posed end-uses. 

Insufficient  data.  Also  need  information  on  pro- 
posed end-uses. 

Insufficient  data.  Also  need  information  on  pro- 
posed end-uses. 


Solvent  Cleaning— acceptable  Substitutes 


li*PP«cai 


ition 


Metals  cteaning  w/ 
CFC-113,  MCF. 


Substitute 


Aqueous  cleaners 


Initial  decision 


Acceptable 


Proposed 
condition 


Comments 


EPA  expects  to  issue  effluent  guidelines  tor  this  industry 
under  the  Clean  Water  Act  by  1994.  Constituents  shouW 
be  drawn  from  the  Agency's  list  of  clearer  compor>ents. 
available  from  the  SNAP  Coordinator. 
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Solvent  Cleaning— acceptable  SuBSTrruTES— Continued 


AppUcaUon 


ElectronV:s  deankig 
w/CFC-113. 
MCF. 


Precision  deaning 
wACFG-113. 
MCF. 


Substitute 


Semi-aqueous        cleaners 

(terperws/surfactants). 


SefTii-aqueous  deaners  (al- 
cohols). 


Semi-aqueous        deaners 
(petroieurrvtMMed). 


Organic    solvents    (esters, 
ketories.  ethers,  etc.). 

Triehtoro-ethylene, 
percntoro-ettiylene,  meth- 
ylene chloride. 

Supercritical  fluids,  plasma 
cleaning,  UV/Ozone 

cleaning. 

Aqueous  cleaners 


Semi-aqueous        cleaners 
(terperws/surfactants). 


Semi-aqueous  deaners  (at- 
cohote). 


Semi-aqueous        ciear>erB 
(petroieun-based). 


Organic    solvents    (esters, 

ketones,  ethers,  etc.). 
Trichioro-ethyiene, 

percNoro-ethytene,  meth- 

ytene  chloride. 

No-dean  aitematives 

Supercritical  fluids,  plasma 

cleaning,  UV.Ozone 

cleaning. 

Perfluoro-carbons  


Aqueous  deaners 


Semi-aqueous        (i»an«n 
(terpenes/  surfactants). 


Senr^aqueous  dearwrs  (at- 
cohots). 


Initial  dedsion 


AcceptaMe 
Acceptable 
Acceptable 

Acceptable 

Acceptable 

Acceptable  . 
Acceptable  . 

Acceptable  . 

Acceptable  . 

Acceptable  . 

Acceptable  . 
Acceptable  . 


Proposed 
condition 


Acceptable 
Acceptable 


Acceptable  for 
spot-free 
deaning  and 
drying  of 
high-pertornv- 
ance  com- 
puter compo- 
nents wtiere 
no  other  al- 
ternative ex- 
ists. 

Acceptable 

Acceptable 

Acceptable 


Comments 


EPA  expects  to  Issue  effluent  guidelines  for  this  Industry 
under  the  Clean  Water  Act  by  1994.  Constituents  should 
be  drawn  from  the  Agency's  list  of  deaner  components, 
available  from  the  SNAP  Coordinator. 

EPA  expects  to  Issue  effluent  guldelinee  for  this  Industry 
under  the  Clean  Water  Act  by  1994.  Constituents  should 
be  drawn  from  the  Agency's  Hst  of  deaner  components, 
available  from  the  SNAP  Coordinator. 

EPA  expects  to  issue  effluent  guidelines  tor  this  Industry 
under  the  Clean  Water  Act  by  1994.  Constituents  should 
be  drawn  from  the  Agency's  list  of  deaner  components, 
available  from  the  SNAP  Coordinator. 

OSHA  standards  must  be  met,  if  applicable.  EPA  Investigat- 
ing workplace  exposures  where  no  OSHA  standards  exist. 

OSHA  standards  must  be  met  EPA  expects  to  Issue  iMlaxi- 
mum  Achievable  Control  Technology  requirements  under 
the  Clean  Air  Act  for  this  applicatfon  by  1994. 

OSHA  standards  for  ozone  must  be  met. 


EPA  expects  to  issue  effluent  guldellT>e8  for  this  Industry 
under  the  Clean  Wafer  Act  by  1994.  Constttuents  should 
be  drawn  from  the  Agency's  list  of  cleaner  components, 
available  from  ttie  SNAP  CoonSnator. 

EPA  expects  to  issue  effluent  guidelines  for  this  Industry 
under  the  Clean  Water  Act  by  1994.  Constituents  shouW 
be  drawn  from  the  Agency's  list  of  cleaner  components, 
available  from  the  SNAP  Coordinator. 

EPA  expects  to  issue  effluent  guidelines  tor  this  Industry 
under  the  Clean  Water  Act  by  1994.  Constituents  should 
be  drawn  from  the  Agency's  list  of  deaner  components, 
available  from  the  SNAP  Coordinator. 

EPA  expects  to  issue  effluent  gukJellnes  for  this  Industry 
under  the  Clean  Water  Act  by  1994.  Constituents  should 
be  drawn  from  the  Agency's  Hst  of  cleaner  components, 
available  from  the  SNAP  Coordinator. 

OSHA  standards  must  be  met,  if  applicable. 

OSHA  standards  must  be  met.  EPA  expects  to  issue  (Maxi- 
mum Achievable  Control  Technology  requirements  under 
the  Clean  Air  Act  for  this  applicatton  by  1994. 

Approval  covers  low  solids  fluxes  and  inert  gas  soldering. 

OSHA  standards  for  ozone  must  be  met. 


Under  SNAP.  EPA  has  reviewed  and  found  acceptable  only 
certain  narrowly  defined  uses  of  perfluorlnated  compounds. 
Wtoer  use  of  perfluorlnated  compourxls  (e.g.,  basic  n'>etal 
deanir>g  or  drcuit  board  defluxing)  Is  of  concern  due  to 
long  atmospheric  lifetimes,  and  potential  to  contribute  to 
global  warming. 


EPA  expects  to  issue  effluent  guidelines  for  this  industry 
under  the  Oean  Water  Act  by  1994.  Constituents  shouW 
be  drawn  from  the  Agency's  list  of  cleaner  components, 
availalMe  from  the  SNAP  Coordinator. 

EPA  expects  to  issue  effluent  guidelines  for  this  Industry 
under  the  Clean  Water  Act  by  1994.  Constituents  shouW 
be  drawn  from  the  Agency's  list  of  cleaner  components, 
available  from  the  SNAP  Coordinator. 

EPA  expects  to  Issue  effluent  gukteiines  for  tNs  industry 
under  the  Clean  Water  Act  by  1994.  Constituents  shouid 
be  drawn  from  the  Agency's  list  of  deaner  comporwits. 
available  from  the  SNAP  Coordinator. 


IMI 
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Solvent  Cleaning— Acceptable  Substitutes— Continued 


Application 


Substitute 


Semi-aqueous        cleaners 
(petroieun)-t)ased). 


OfQanic    solvents    (esters, 
Itetonee,  ethers,  etc.). 

Trtchtoro-ethyierw, 
perchloro-ettiyiene.  meth- 
ylene chiorkie. 

Supercritical  fluids,  plasma 
deanlng.  UV/Ozone 

cleaning. 

Perfluoro-cartxHis  


Initial  decision 


Acceptable 

Acceptable 
Acceptable 

Acceptable 


Acceptable  for 
spot-free 
cleaning  and 
drying  of 
high-perlorm- 
arx:e  com- 
puter compo- 
nents where 
no  other  al- 
ternative ex- 
ists. 


Proposed 
condition 


Comments 


EPA  expects  to  issue  effluent  guidelines  for  this  industry 
under  the  Clean  Water  Act  by  1994.  Constituents  should 
be  drawn  from  the  Agenc/s  list  of  cleaner  components, 
available  from  the  SNAP  Coordinator. 

OSHA  standards  must  be  nr>et.  if  applicabie.  EPA  investigat- 
ing workplace  exposures  where  no  OSHA  standards  exist. 

OSHA  standards  must  be  met.  EPA  expects  to  issue  Maxn 
mum  Achievable  Control  Technotogy  requirennents  for  this 
application  by  1994. 

OSHA  standards  for  ozone  must  be  met. 


Under  SNAP,  EPA  has  reviewed  and  found  acceptable  only 
certain  narrowly  defined  uses  of  perfiuorinated  compounds. 
Wider  use  of  perftuonnated  compounds  (e.g.,  orcuit  board 
defluxing  or  basic  metal  cleaning)  is  of  concern  due  to  long 
atmospheric  lifetimes,  and  potential  to  contribute  to  global 
warming. 


SOLVENT  Cleaning— Unacceptable  Substitutes 


Applrcatlon 


Metals  cleaning  w/ 
CFC-113. 


^tals  cleaning  w/ 
MCF. 

E)ectronk»  cleaning 
w/CFC-113. 


Electronk^  cleaning 
w/MCF. 

Precision  cleaning 
;  W/CFC-113. 


Precision  cleaning 
w/MCF. 


Substitute 


HCFC  141b  and 
blends  with  akx>- 
hols. 


HCFC  141b  blends 
with  akx)hols. 

HCFC  141b  and 
blends  with  ateo- 
hds. 


HCFC  141b  blends 
with  akx>hol8. 

HCFC  141b  and 
blends  with  ak»- 
hois. 


HCFC  141b  blends 
with  akx>hols. 


Initial  decision 


Proposed    unacceptable    with    limited 
critical  use  exemptkxis. 


Proposed  unacceptable 


Comments 


Proposed    unacceptable   with   limited 
critk^al  use  exemptkxis. 


Proposed  unacceptable 


Proposed   unacceptable   with   limited 
critk:al  use  exemptkxis. 


Proposed  unacceptable 


High  OOP;  other  alternatives  exist.  Effective  date:  As  of 
30  days  after  final  rule  for  new  equipment;  as  of  Janu- 
ary 1,  1996  for  existing  equipn>ent.  EPA  will  grant  lim- 
ited critk:al  use  exemptions  v^ere  all  other  substitutes 
fail  to  meet  safety  or  perfomnance  standards. 

High  OOP;  other  alternatives  exist.  Effective  date:  As  of 
30  days  after  finaJ  mle  for  new  equipn>ent,  as  of  Janu- 
ary 1,  1996  for  existing  equipment. 

High  OOP;  other  alternatives  exist.  Effective  date:  As  of 
30  days  after  final  rule  for  new  equipment;  as  of  Janu- 
ary 1,  1996  for  existing  equipment.  EPA  will  grant  lim- 
ited critical  use  exemptions  where  all  other  substitutes 
fail  to  meet  safety  or  performance  standards. 

High  ODP;  other  alternatives  exist.  Effectve  date:  As  of 
30  days  after  final  njle  for  new  equipment;  as  of  Janu- 
ary 1,  1996  for  existing  equipment. 

High  ODP;  other  alternatives  exist.  Effective  date:  As  of 
30  days  after  final  rule  for  new  equipment;  as  of  Janu- 
ary 1.  1996  for  existing  equipment.  EPA  will  grant  linv 
ited  critical  use  exemptions  where  all  other  substitutes 
fail  to  meet  safety  or  perfomunce  starxlards. 

High  ODP;  other  aitematives  exist.  Effective  date:  As  of 
30  days  after  final  rule  for  new  equipment;  as  of  Jarni- 
ary  1,  1996  for  existing  equipment. 


Solvent  Cleaning— Pending  Decisions 


Applk»tk)n 


Metals  cleaning  w/ 
,CFC-113,  MCF. 


Electronk^s  Cleaning  w/ 
CFC-113,  MCF. 

Predskx)  cleaning  w/ 
CFC-113,  MCF. 


Substitute 


MonochkKo-toluene/benzo-trtfluorides 


Brominated  hydrocart>ons 
Volatile  methyl  sitoxanes  .. 

Brominated  hydrocartxxis 

Brominated  hydrocarbons 


Comments 


Agency  has  not  completed  review  of  data. 

AgerKy  has  not  completed  review  of  data. 

Agency  has  not  completed  review  of  data.  Preliminary  indications  are 

that  this  substitute  ments  approval. 
Agency  has  not  completed  review  of  data. 

Agency  has  not  completed  review  of  data. 


« 

28176             Federal  Register  /  Vol.  58,  No.  90  /  Wednesday.  May  12.  1993  /  Proposed  Rules 

Solvent  Cleaning— Pending  Decisions— Continued 

Application 

Substitute 

Comments 

HCFC-123  

Mora  Infomnaiion  naadad  on  feasibility  of  actiieving  OEL.  EPA  Irowa- 
tigating  toxicity  concerns. 

Toxicity  data  yet  to  be  completed.  HCFC-225cb  Isomer  Is  of  com- 
mercial interest,  but  toxicity  concerns  may  limit  interest  In  the  ca- 

HCFC-225  

isomer. 

HALONS— ACCEPTABLE  SUBSTrTLTTES 


Application 


Halon1211    Stream- 
ing Agents — 
Consumer  Applica- 
tions 


Halon  1211    Stream- 
ing Ager^ts— Com- 
merdal/lndustriai  Ap- 
plications 


Substitute 


HBFC-22B1 


HCFC-123 

[HCFC  Blend]  B 


[CFC  Blend] 


Carton  Dioxide 
Dry  Chemical  .. 

Water 

Foam 

HBFC-22B1  .... 


Initial  decision 


Acceptable  in  norvres- 
idential  uses  only. 


Acceptable. 
Acceptat>le  . 


Acceptable  In  norvres- 
kJentifU  uses  only. 


Acceptable 
Acceptable 

Acceptable 

Acceptable 

Acceptable 


Proposed  coriditions 


JMI 


Comments 


ODP  of  compound  (.74)  precludes  accept- 
ability of  widespread  use  In  consumer  ap- 
plications. Will  be  phased  out  (except  for 
essential  uses)  January  1,  1996. 

Anticipated  exposure  levels  In  consumer  ap- 
plicatiorts  exceed  toxic  levels. 

This  agent  was  submitted  to  the  Agency  as 
a  Premanufacture  Notice  (PMN)  and  Is 
presently  subject  to  requirements  corv 
tained  In  a  Toxic  Substance  Control  Act 
(TSCA)  Consent  Order. 

Contains  small  percentage  of  PFC  wtilch 
has  an  unusually  long  atmospheric  life- 
time, and  could  potentially  contribute  to 
global  dimate  change.  EPA  suggests  but 
does  not  require  that  users  minimize 
emissions  by  minimizing  use  during  trairv 
ing,  and  by  recovery  and  racyciing  during 
maintenance  arxj  servicing. 

Not  commercialized  for  residentiat  use. 

[CFC  Blend]  can  help  transition  away  from 
halon  1211  In  applications  requiring  a 
highly  effective  fire  extlnguishant  with  low 
toxicity. 

Because  CFCs  are  a  Class  I  sut^tance, 
production  will  be  phased  out  by  January 
1,  1996. 

The  manufacturer  notes  tt^t  this  agent  is 
not  suitat>le  for  Class  B  fires  Involving  es- 
caping gases. 

Not  rated  for  use  against  Class  A  fires. 

Can  result  In  temporary  loss  o(  visibility  If 
discharged  In  confined  areas. 

Not  suitable  for  use  against  electrical  fires 
(Class  C). 

Effective  against  flammable  liquids.  Can  also 
be  used  against  Class  A  fires. 

Not  suitable  for  discharge  onto  live  electrical 
equipment. 

Proper  procedures  regarding  the  operation 
of  tt9  extinguisher  and  ventilation  tolow- 
ing  dispensing  \he  extlnguishant  Is  rec- 
ommended. Worlter  exposure  may  be  a 
corxrem  in  small  office  areas. 

Acceptat>«lity  in  commercial  applications  will 
accelerate  the  trar^tion  away  from  Halon 
1211  wtMch  has  a  significantly  higher 
ODP. 

HBFC-2261  Is  considered  an  interim  sub- 
stitute tor  Halon  1211.  Because  the 
HBFC-22B1  has  an  ODP  of  .74,  produc- 
tion wiM  be  phased  out  (except  for  esserv 
tial  uses)  on  January  1,  1996. 

This  agent  was  submitted  to  the  Agerxry  as 
a  PremarKifacture  Notice  (PMN)  arKJ  is 
presently  subject  to  requirements  con- 
tained In  a  Toxic  SubstafKe  Control  Act 
(TSCA)  Consent  Order. 
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HALONS— ACCEPTABLE  SUBSTm/TES— Cootlnued 


Application 


Halon  1211  Stroam- 
ing  Agents — Military 
Applications 


Substttute 


HCFC-123 

[HCFCBIwtd]B 


(CFC  Blend] 


Dry  Chemical  .. 

Carbon  Dioxide 
Water 

Foam 

HBFC-22B1  .... 


HCFC-123 

(HCFC  Blend]  B 


FC  5-1-14 


[CFC  Blend] 


Dry  Chemical  ... 
Cart>on  Dioxide 


Initiai  decision 


Acceptable 
Acceptable 


Acceptable 


Acceptable 

Acceptable 
Acceptable 

Acceptable 
Acceptable 


Acceptable 
AccaptatHe 


Acceptable  for  use  In 
military  llightiines, 
inside  military  air- 
craft; aryj  in  military 
computer  arxj 
telecom-munication 
facilities. 


Acceptable 


Acceptable 
Acc8ptat>le 


Proposed  conditions 


FC  5-1-14  shall  not 
be  used  during 
training  exercises.. 

FC  5-1-14  must  be 
recovered  from  the 
fire  protection  sys- 
tem prior  to  servic- 
lr>g  and  recycled  for 
later  use 


Comments 


Contains  snrialt  percentage  of  PFC  which 
has  an  urKisuaily  lor>g  atmospTwrk:  Ufe- 
tme,  and  coukj  potentiaUy  contr1tx;le  to 
global  clinrtate  change  EPA  suggests  but 
does  not  require  that  users  n^irWnize 
emissiorw  by  minimizing  use  during  trairv 
Ing,  and  t>y  recovery  and  recycfing  during 
mairrterwuKe  and  servidr^g. 

[CFC  Blend]  can  help  transition  away  from 
halon  1211  in  applications  requiring  a 
highly  effective  fire  exOnguishant  wim  low 
toxicity. 

Because  CFCs  are  a  Class  I  substance, 
production  will  be  phased  out  by  January 
1.  1996. 

The  nwujfacturer  notes  that  this  agent  is 
not  suitable  (or  Class  B  fires  involving  es- 
caping gases. 

Can  result  in  te(T>porary  loss  of  visit>ility  If 
discharged  in  confined  areas. 

Not  rated  for  use  against  Class  A  fires. 

Not  suitable  for  use  against  electrical  fires 
(Class  C). 

Effective  against  flanrvT»t>le  liquids  Can  also 
be  used  against  Class  A  fires. 

Hot  suitable  tor  discharge  onto  Itve  eiecthcal 
equipment. 

Acceptability  in  commerciaJ  applications  wil 
accelerate  the  transition  away  from  hialon 
1211  which  has  a  slgntficantiy  higher 
GDP. 

HBFC-2261  is  considered  an  Interim  sub- 
stitute for  Halon  1211.  Because  the 
HBFC-22ei  has  an  GDP  of  .74,  produc- 
tion will  be  phased  out  on  Jaruiary  1, 
1996. 

This  agent  was  sutxnitted  to  the  Agency  as 
a  Premanufacture  Notice  (PMN)  and  is 
presently  sut>|ect  to  requirements  cor>- 
tained  in  a  Toxic  SubstarKe  Control  Act 
(TSCA)  Consent  Grder. 

Contains  small  percentage  of  PFC  which 
has  an  unusually  long  atriKtspherlc  life- 
time, and  couid  potentially  cor.tnbtte  to 
global  climate  change.  EPA  suggests  but 
does  not  require  that  users  mirumize 
emissior^s  by  minimizing  use  during  train- 
ing, arxj  by  recovery  ar>d  recycling  during 
maintenance  and  servicing. 

Under  SNAP.  EPA  has  reviewed  arnJ  found 
acceptable  only  certain  narrowly  defined 
uses  of  perfluorir^ted  compourxJs  Wider 
use  of  pertluorinated  compourvjs  is  of 
concern  due  to  long  atmospheric  lifetimes 
and  potential  to  contribute  to  global  warm- 
ing. 


[CFC  Blend]  can  help  trartsition  away  from 
halon  1211  in  applications  requir1r>g  a 
highly  effective  fire  extinguisher  with  low 
toxicity. 

Because  CFCs  are  a  Class  I  substance, 
production  will  be  phased  out  by  January 
1.  1996. 

T^ie  manufacturer  notes  that  this  aoer^  is 
not  suitable  for  Class  B  fires  tnvolvtng  es- 
caping gases. 

Does  not  penetrate  well  behlrvl  obstacles. 

Not  rated  for  use  against  Class  A  fires. 
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Halons— ACCEPTABLE  SUBSTITUTES— Continued 


Application 


Halon  1301  Total 
FkxxJing— Occupied 
Areas 


Substitute 

Water 

Foam , 

HBFC-22B1  


Initial  decision 


Acceptable 
Acceptable 

Acceptable 


HCFC-22 


Acceptable 


Proposed  conditions 


For  occupied  areas 
from  which  person- 
nel cannot  l>e  evac- 
uated in  one     * 
minute,  use  is  per- 
mitted only  up  to 
concentrations  not 
exceeding  the 
cardiotoxic  NOAEL.. 

For  occupied  areas 
from  which  person- 
nel can  be  evacu- 
ated or  egress  can 
occur  between  30 
and  60  seconds, 
use  is  permitted  up 
to  a  concentration 
not  exceeding  the 
LOAEL.. 

All  personnel  must  be 
evacuated  before 
corx»ntration  of 
HBFC-22B1  ex- 
ceeds 1% 


For  occupied  areas 
from  which  person- 
nel cannot  be  evac- 
uated In  one 
minute,  use  Is  per- 
mitted only  up  to 
concentrations  not 
exceeding  the 
cardiotoxic  NOAEL. 

For  occupied  areas 
from  which  person- 
nel can  be  evacu- 
ated or  egress  can 
occur  between  30 
and  60  seconds, 
use  is  pemiitted  up 
to  a  concentration 
not  exceeding  the 
LOAEL. 

All  personnel  must  be 
evacuated  before 
concentration  of 
HCFC-22  exceeds 
5% 


Comments 


(Mot  suitable  for  use  against  electrical  fires 
(Class  C). 

Effective  against  flammable  liquids.  Can  also 
be  used  against  Class  A  fires. 

Not  suitable  for  discharge  onto  Nve  electrical 
equipment. 

HBFO-22B1  can  be  utilized  in  existing 
equipment  with  only  minor  modifications 
and  can  thus  facilitate  a  mora  rapid  transi- 
tion away  from  l-laion  1301. 

The  design  concentration  is  approxinDately 
£'.3%  while  its  cardiotoxic  LOAEL  is  1%. 
Evacuation  must  be  complete  before  1% 
concentration  is  reached. 

Must  conform  with  OSHA  29  CFR  1910 
Subpart  L  Section  1910.160  of  the  U.S. 
Code.  This  section  requires  that  employ- 
ees be  alerted  to  imperxjing  system  dis- 
charge by  suitable  alamrw  and  provided 
with  sufficient  tme  to  safely  exit  the  area 
prior  to  system  discharge. 

Per  OSHA  requirements,  protective  gear 
(SCBA)  must  be  available  In  the  event 
personnel  must  reenter  the  area. 

HBFC-22B1  can  be  considered  only  an  In- 
terim substitute  for  Halon  1301.  HBFC- 
22B1  has  an  ODP  of  .74;  thus,  production 
will  be  phased  out  on  January  1,  1996. 

This  agent  was  submitted  to  the  Agency  as 
a  Premanufacture  Notice  (PMN)  and  is 
presently  subject  to  requirements  con- 
tained in  a  Toxic  Substances  Control  Act 
(TSCA)  Consent  Order. 

The  design  concentration  is  approximately 
13.9%  while  its  cardiotoxic  NOAEL  is 
2.5%  and  the  LOAEL  is  5%. 

Must  conform  with  OSHA  29  CFR  1910 
Subpart  L  Section  1910.160  of  the  U.S. 
Code.  This  section  requires  that  employ- 
ees be  alerted  to  impending  system  dis- 
charge by  suitable  aiamis  and  provided 
with  sufficient  time  to  safely  exit  the  area 
prior  to  system  discharge. 

Per  OSHA  requirements,  protective  gear 
(SCBA)  must  be  available  in  the  event 
personnel  must  reenter  the  area. 
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Halons— ACCEPTABLE  SUBSTITUTES— Continued 


Application 


Substitute 


HCFC-124 


[HCFC  BLEND]  A 


Initial  (tocMon 


Acceptable 


Acceptable 


Proposed  conditions 


For  occupied  areas 
(rom  wt^ich  person- 
nel canrMt  be  evac- 
uated In  one 
mifHite,  use  is  per- 
mitted or>ly  up  to 
cor)centratior;s  not 
exceeding  the 
cardiotoxic  NOAEL. 

For  occupied  areas 
from  wtiich  person- 
nel can  be  evalu- 
ated or  egress  can 
occur  between  30 
and  60  seconds, 
use  is  permitted  up 
to  a  cor>centraton 
not  exceeding  the 
LOAEL. 

All  persoTKiel  must  t>e 
evacuated  before 
coTKentration  of 
HCFC-124  exceeds 
2.5%  

For  occupied  areas 
from  which  person- 
nel cannot  be  evac- 
uated in  one 
minute,  use  is  per- 
mitted only  up  to 
concentrations  not 
exceedlr)g  the 
cardiotoxic  NOAEL. 

For  occupied  areas 
from  which  persorv 
nel  can  be  evacu- 
ated or  egress  can 
occur  between  30 
and  60  secoTKls, 
use  is  permitted  up 
to  a  coTKertration 
not  exceeding  the 
LOAEL. 

All  personnel  must  be 
evacuated  before 
concentration  of 
[HCFC  BLEND]  A 
exceeds  the  design 
concentration  of 
10.3% 


Comments 


The  design  corKentration  Is  approximataly 
9.6%  while  its  cardiotoxic  NOAEL  is  1.0% 
and  its  LOAEL  is  2.5%. 

Must  conform  with  OSHA  29  CFR  1910 
Subpart  L  Section  1910.160  of  the  U.S. 
Code.  This  section  requires  that  employ- 
ees t>e  alerted  to  in'>pendlng  system  dis- 
charge by  suitat>le  alarms  aryj  provided 
with  sufficient  time  to  safely  exit  the  area 
prior  to  system  discharge. 

Per  OSHA  requirements,  protective  gear 
(SCBA)  must  be  available  In  the  event 
personnel  nruist  reenter  the  area. 


The  design  concentration  is  approximatety 
10.3%.  Preliminary  data  indicates  that  the 
NOAEL  is  at  least  10.0%,  and  therefore 
the  LOAEL  is  likely  to  be  higher.  Until  the 
Agency  receives  the  LOAEL  data,  this 
agent  Is  approved  to  the  design  con- 
centration of  10.3%.  Evacuation  must  be 
complete  before  10.3%  concentration  is 
exceeded.  EPA  awaits  tf>e  fir^al  report  on 
cardiotoxicity  test  data. 

Must  conform  with  OSHA  29  CFR  1910 
Subpart  L  Section  1910  160  of  the  U.S. 
Code.  This  section  requires  that  employ- 
ees be  alerted  to  impendir>g  system  dis- 
cfurge  by  suitable  alarms  ar>d  provided 
with  sufficient  time  to  safety  exit  the  area 
prior  to  system  discfiarge. 

Per  OSHA  requirements,  protective  gear 
(SCBA)  must  be  available  in  the  event 
personnel  must  reenter  the  area. 
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Halons— ACCEPTABLE  SUBSTITUTES— Continued 


AppUcalion 


Subeiitute 


Initial  decision 


Proposed  conditions 


Comments 


HFC-23 


Acceptable  for  high 
value  applications 
sucti  as  ttx>se  in- 
volving the  protec- 
tion of  public  safety 
or  national  security; 
telecommur^ication 
or  computer  equip- 
ment related  to  pub- 
lic safety  or  national 
security;  or  life  sup- 
port furKtions. 


HFC-134a 


Acceptable 


HFC-227ea 


Acceptable 


For  occupied  areas 
from  which  person- 
nel cannot  be  evac- 
uated in  one 
minute,  use  Is  per- 
mitted only  up  to 
coTfcentrations  not 
exceeding  the 
cardiotoxic  NOAEL. 

For  occupied  areas 
from  which  person- 
nel can  be  evacu- 
ated or  egress  can 
occur  between  30 
and  60  secortds, 
use  Is  permitted  up 
to  a  concentration 
not  exceeding  the 
LOAEL. 

All  personnel  must  be 
evacuated  before 
concentration  of 
HFC-23  exceeds 
30% 


For  occupied  areas 
from  which  person- 
nel cannot  be  evac- 
uated in  one 
minute,  use  is  per- 
mitted only  up  to 
concentrations  not 
exceeding  the 
cardiotoxic  NOAEL. 

For  occupied  areas 
from  which  person- 
nel can  be  evacu- 
ated or  egress  can 
occur  between  30 
arxj  60  seconds, 
use  is  permitted  up 
to  a  concentration 
not  exceeding  the 
LOAEL. 

All  personnel  must  be 
evacuated  before 
concentration  of 
HFG-I34a  exceeds 
8.0%. 

For  occupied  areas 
from  which  person- 
nel cannot  be  evac- 
uated in  one 
minute,  use  is  per- 
mitted only  up  to 
concentratiorra  not 
exceeding  the 
cardiotoxic  NOAEL. 


The  design  coricentration  is  approximately 
14.9%  wttile  preliminary  data  indicates 
that  its  cardiotoxic  NOAEL  Is  30%  without 
added  oxygen  and  50%  with  added  oxy- 
gen. Its  LOAEL  is  likely  to  exceed  50%. 
Evacuation  must  be  complete  before  30% 
concentration  is  reached.  EPA  awaits  the 
final  report  on  cardiotoxiclty  test  data. 

Must  conform  with  OSHA  29  CFR  1910 
Subpart  L  Section  1910.160  of  the  U.S. 
Code.  This  section  requires  that  employ- 
ees be  alerted  to  Impending  system  dis- 
charge by  suitable  aianru  and  provided 
with  sufficient  time  to  safety  exit  the  area 
prior  to  system  discharge. 


Per  OSHA  requirements,  protective  gear 
(SCBA)  must  be  available  in  the  event 
personnel  must  reenter  the  area. 

Due  to  concerns  about  this  agenf  s  Global 
Warming  Potential,  the  agency  is  currently 
restricting  Its  use  until  further  analysis  Is 
complete. 

Required  extinguishing  corKentration  and 
storage  volume  ratio  are  the  Nghest  of  all 
potential  candidates,  but  weight  ratio  is 
only  2.0. 

The  design  concentration  is  approximately 
12.6%  while  its  cardiotoxic  LOAEL  is  ap- 
proximately 8.0%  Evacuation  must  be 
complete  before  8.0%  concentration  is 
reached.  < 


Must  conform  with  OSHA  29  CFR  1910 
Subpart  L  Section  1910.160  of  the  U.S. 
Code.  This  section  requires  that  employ- 
ees be  alerted  to  impending  system  dis- 
charge by  suitable  alarms  and  provided 
with  sufficient  time  to  safely  exit  the  area 
prior  to  system  discharge. 


Per  OSHA  requirements,  protective  gear 
(SCBA)  must  be  availat>le  in  the  event 
personnel  nfHist  reenter  the  area. 


The  design  concentration  Is  approximately 
7.1%  while  preliminary  data  indicates  that 
its  cardiotoxic  NOAEL  is  8.1%  and  its 
LOAEL  is  greater  ttum  10.5%.  Evacuation 
must  be  complete  before  a  concentration 
of  10.5%  is  exceeded.  EPA  awaits  the 
final  report  on  cardiotoxicity  test  data. 
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Halons— ACCEPTABLE  SUBSTITUTES— Continued 


Application 


Substitute 


FC  3-1-10 


Initial  decision 


Acceptable  for  appli- 
cations involving  the 
protection  of  put>llc 
safety  or  natioriai 
security;  tele- 
comnmjnl- cation  or 
computer  equip- 
ment related  to  pub- 
lic safety  or  national 
security;  or  life  sup- 
port functions. 


Proposed  conditions 


For  occupied  areas 
from  which  persorv 
nei  can  be  evacu- 
ated or  egress  can 
occur  t>etween  30 
and  60  seconds, 
use  Is  permitted  up 
to  a  concentration 
not  exceeding  the 
LOAEL. 

All  personnel  must  be 
evacuated  before 
cofKentratJon  of 
HFG-227ea  ex- 
ceeds 10.5%. 


For  occupied  areas 
from  which  persorv 
nel  cannot  t>e  evac- 
uated in  one 
minute,  use  Is  per- 
mitted only  up  to 
cor)centrat'ons  not 
exceeding  the 
cardiotoxic  NOAEt. 

For  occupied  areas 
from  which  persorv 
nel  can  be  evacu- 
ated or  egress  can 
occur  between  30 
ar>d  60  seconds, 
use  is  permitted  up 
to  a  concentration 
not  exceeding  ttie 
LOAEL. 

All  personnel  must  be 
evacuated  before 
concentration  of  FC 
3-1-10  exceeds 
40% 

FC  3-1-10  shall  not 
be  used  to  test  total 
flooding  systems 
ur^ess  captured  and 
recycled  or  de- 
stroyed. 

Fire  detection  should 
be  cross-zoned  to 
avoid  unnecessary 
discharge  and 
maintained  to  high 
reliability. 

FC  3-1-10  must  be 
recovered  from  the 
fire  protection  sys- 
tem prior  to  servic- 
ing and  must  be  re- 
cycled for  later  use. 


Comments 


Must  conform  with  OSHA  29  CFR  1910 
Subpart  L  Section  1910.160  of  the  U.S. 
Code.  This  section  requires  ttiat  empioy- 
ees  be  alerted  to  Imperxling  system  dis- 
cfiarge  by  suitable  alarms  and  provided 
with  sufficient  time  to  safely  exit  the  area 
prior  to  system  discharge. 


Per  OSHA  requirements,  protective  gear 
(SCBA)  must  be  avaiiaole  in  the  event 
persoruiel  nrxist  reenter  tt\e  area. 


This  agent  was  submitted  to  the  AgerKry  as 
a  Premanufacture  Motice  (PMN)  agent 
arxJ  is  presently  subject  to  requirements 
contained  In  a  Toxic  Substarx:es  Control 
Act  (TSCA)  Significant  New  Use  Rule 
(SNUR). 

The  design  corKentration  is  approxirr^tely 
6.6%  while  its  cardiotoxic  NOAEL  is  40% 
and  Its  LOAEL  is  over  40%. 

Must  conform  with  OSHA  29  CFR  1910 
Subpart  L  Section  1910.160  of  the  U.S. 
Code.  This  section  requires  that  employ- 
ees t>e  alerted  to  impending  system  dis- 
charge by  suitable  alarms  ar>d  provided 
with  sufficient  time  to  safely  exit  the  area 
prior  to  system  discharge. 

Per  OSHA  requirements,  protective  gear 
(SCBA)  must  be  available  in  the  event 
personnel  nr>ust  reenter  the  area. 


Under  SNAP,  EPA  has  reviewed  and  found 
acceptable  only  certain  rwrrowty  defined 
uses  of  perfluorinated  compourxj'j.  Wider 
use  of  perfluorinated  compounds  Is  of 
coTKem  due  to  k>r>g  atmospheric  lifetimes, 
ar)d  potential  to  contribute  to  global  wanrv 
ing. 


^OL 
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Halons— ACCEPTABLE  SUBSTITUTES— Continued 

Application 

Siit)8tltute 

InitiaJ  decinon 

Proposed  conditions 

Comments 

[Irwrt  Gas  Btend]  

Accoptabte 

The  design  concentra- 
tion must  result  in 
at  least  14%  oxy- 

Studies have  shown  that  healthy,  young  in- 
dividuals can  remain  in  a  12%  to  14%  ox- 
ygen atnrKwphere  for  30  to  40  minutes 

gen  and  4%  CO2. 

without  impainnent.   However,  In  a  fire 

If  the  oxygen  con- 

enDergency, the  oxygen  level  may  be  re- 

centration  of  the  at- 

duced below  safe  levels,  and  the  decom- 

mosphere falls 

position  products  formed  by  the  fire  are 

' 

below  12%,  person- 

likely to  cause  harm.  Thus,  the  Agency 

nel  must  be  evacu- 

does not  contemplate  personnel  remaining 

ated  and  egress 

in  the  space  after  system  discharge  during 

must  occur  within 

a  fire  without  Sell  Contained  Breatiiing 

30  seconds  

Apparatus  (SCBA)  as  required  by  OSHA. 
System    design    must    adhere    to    OSHA 

COi  ....- „ 

AcceptaWe __ 

1910.162(b)5  and  NFPA  Standard  12. 

Water 

Acceptabte. 

Hak)n1301    Total 

HBFC-22B1 

Acceptat)<e 

HBFC-22B1  can  be  considered  only  an  in-            ' 

Roodrng — Unoccu- 

terim substitute  for  Halon  1301.  HBFC- 

pied  Areas 

2281  has  an  OOP  of  .74;  thus,  production 
will  be  phased  out  January  1,  1996. 
This  agent  was  submitted  to  the  Agency  as 
a  Premanufacture  Notice  (PMN)  and  is             < 
presentty  subiect  to   requirements  con- 

tained in  a  Toxic  Substarne  Control  Act 
(TSCA)  Consent  Order. 
OSHA  requires  ttiat  protective  gear  (SCBA) 
t>e  worn  by  personnel  entering  rhe  space 
until  oxygen  levels  return  to  19.5%  and 
relevant  decomposition  products  decrease 

to  OSHA  Umits. 

HCFC-22 

AcceptaWe 

OSHA  requires  that  protective  gear  (SCBA) 
be  worn  by  personnel  entering  tf)e  space 
until  oxygen  levels  return  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 

HCFC-124 

Acceptabte 

OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personnel  entering  the  space 

until  oxygen  levels  return  to  19.5%  and 

relevant  decomposition  products  decrease 

to  OSHA  limits. 

[HCFC  BLEND]  A 

Acceptable _ 

OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personnel  entering  the  space 
until  oxygen  levels  return  to  19.5%  and 
relevant  decomposition  products  decrease            ; 
to  OSHA  limits. 

HFC-23  

Acceptable  for  high 
value  applications 
such  as  those  in- 
volving the  protec- 
tion of  public  safety 
or  national  security; 
teleconwTXjnication 
or  computer  equip- 
ment related  to  pub- 
lic safety  or  national 
security;  Ufe  sup- 
port functions  such 
as  Amwred  Person- 
nel Vehicles  and  re- 
lated vehicles;  and 
for  explosion 

Due  to  concerns  about  this  agent's  Global 
Wanting  Potential,  Its  use  is  restricted 
pending  further  review  by  the  Agency. 

Required   extinguishing   concentration   and 
storage  volume  ratio  are  the  highest  of  all 
potential  candidates,  but  weight  ratio  is 
only  2.0. 

inertion/suppres- 
sion  with  flammable 
liquids  and  gases. 

HFC-125  

OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personnel  entering  the  space 

until*oxygen  levels  retum  to  19.5%  and 

relevant  decomposition  products  decrease 

1 

to  OSHA  Hmits. 
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Halons— ACCEPTABLE  SUBSTITUTES— Continued 


Appiicatton 


Substitute 


HFC-134a 


HFC-227ea 


FC  3-1-10 


l-<aion1301    Explosion 
inertlon 


[Inert  Gas  Blend] 

Carbon  Dioxide  . 

Water 

HBFC-22B1 


Initial  dedsion 


Acceptable 


Aeceptabie 


Acceptable  for  appli- 
cations involving  the 
protection  o(  public 
safety  or  national 
security;  tele- 
communication of 
computer  equip- 
ment related  to  put>- 
lic  safety  or  national 
security;  Life  sup- 
port functions  such 
as  Armored  Persorv 
nel  Vehicles  and  re- 
lated vehicles;  and 
for  explosion 
inertion/suppression 
with  flammable  liq- 
uids and  gases. 

Acceptable 


Acceptable 


Proposed  conditions 


Acceptable 
Acceptable  only  in 

normally  urwccu- 

pied  areas. 


FC  3-1-10  may  not 
be  used  for  training 
exercises. 

Detection  should  be 
cross-zoned  to 
avoid  unr>ecessary 
discharge  and 
maintained  to  high 
rellabittty. 

R6cycllr>g/recovery 
equipn>ent  must  be 
used  during  servic- 
ing of  fire  protection 
system 


Comments 


OSHA  requires  that  protective  gear  (SCBA) 
be  worn  by  personnel  entering  the  space 
until  oxygen  levels  retum  to  19  5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 

OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personnel  entering  the  space 
until  oxygen  levels  retum  to  19.5%  and 
relevant  decompoeltion  products  decrease 
to  OSHA  ymits. 

This  agent  was  submitted  to  the  Agency  as 
a  Premanufacture  Notice  {PMH)  and  is 
presently  subject  to  requirements  con- 
tained in  a  Toxic  Substance  Control  Act 
(TSCA)  SignHfcant  New  Use  Rule 
(SNUR). 

Under  SNAP,  EPA  has  reviewed  and  found 
acceptable  only  certain  narrowly  defined 
uses  of  perfluorinated  compounds  Wider 
use  of  perfluorinated  compourxte  Is  of 
concem  due  to  long  atmospheric  lltetimes, 
and  potential  to  contribute  to  global  warm- 
ing. 

OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personr>el  entering  the  space 
until  oxygen  levels  retum  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 


OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personrtel  entering  the  space 
until  oxygen  levels  retum  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 

OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personrtel  entering  the  space 
until  oxygen  levels  retum  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 

HBFC-22B1  can  be  considered  only  an  in- 
terim substitute  tor  Halon  1301.  HBFC- 
22B1  has  an  ODP  of  74;  thus,  prodjcton 
will  be  phased  out  on  January  1 ,  1 996. 

This  agent  was  submitted  to  the  Agency  as 
a  Premanufacture  Notice  (PMN)  and  Is 
presently  subject  to  requirements  con- 
tained in  a  Toxic  Substance  Control  Act 
(TSCA)  Consent  Order 

OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personnel  entering  the  space 
until  oxygen  levels  retum  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 
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Application 

SobstitLrts 

MiWctodskin 

Piopoeed  condHions 

Comments 

HFC-23  

Acceptable  for  high 
value  applications 
such  as  those  In- 
volving ttie  protec- 
tion of  public  safety 
or  national  security; 
telecommunication 
or  computer  equip- 
ment related  to  pub- 
lic safety  or  national 
security;  life  support 
functior»;  and  for 
explosion  inertion/ 
suppression  with 
flammable  liquids 
and  gases. 

Preliminary  analysis  of  cardiotoxicity  tests  in- 
dicates that  the  no  effect  level  for  cardiac 
sensitization  exceeds  50%. 

Design  concentrations  vary  for  different 
atmospheres.  The  design  concentration 
should  not  exceed  the  cardiotoxic  LOAEL 
of  50%  in  an  occupied  area. 

Due  to  concerns  about  this  agenf  s  Global 
Warming  Potential,  its  use  is  restricted 
pending  furtfwr  Agency  review. 

Required  extinguishing  concentration  and 
storage  volume  ratio  are  the  highest  of  all 
potential  candidates,  but  weight  ratio  is 
only  2.0. 

HFC-125  - 

Acceptable  only  in 
normally  uTMccu- 
pied  areas. 

OSHA  requires  that  protective  gear  (SCBA) 
be  worn  by  personnel  entering  the  space 
until  oxygen  levels  return  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 

HFC-227ea  

Acceptable  ._ 

Design    concentratioris    vary    for   different 
atnrK>spheres.   The  design  coricentration 
must  not  exceed  the  cardiotoxic  LOAEL  of 
'  10.5%  in  an  occupied  area. 

OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personnel  entering  the  space 
until  oxygen  levels  return  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 

This  agent  was  submitted  to  the  Agency  as 
a  Premanufacture  Notice  (PMN)  and  Is 

* 

. 

subject  to  requirements  contained  In  a 
Toxic  Substance  Control  Act  (TSCA)  Sig- 
nificant New  Use  Rule  (SNUR). 

FC  3-1-10  

Acceptable  for  appli- 

FC 3-1-10  shall  not 

Design    concentrations    vary    for    different 

cations  involving  the 

be  used  to  test  ex- 

atmospheres.  The  design  concentration 

protection  of  public 

plosion  inertion  sys- 

must  not  exceed  the  cardiotoxic  LOAEL  of 

safety  or  national 

tenrts  unless  cap- 

40% in  an  occupied  area. 

security;  tele- 

tured and  recycled 

' 

communication  or 

or  destroyed. 

computer  equip- 

ment related  to  pub- 

lic safety  or  national 

security;  life  support 

functions;  and  for 

explosion  inertion/ 

suppression  with 

flarrunabie  liquids 

and  gases. 

FC  3-1-10  nfujst  be 

Under  SNAP,  EPA  has  reviewed  and  found 

recovered  from  the 
explosion  inertion 
system  prior  to 
servicing  and  must 
be  recycled  for  later 
use. 

acceptable  only  certain  narrowly  defined 
uses  of  perfluorinated  compounds.  Wider 
use  of  perfluorinated  conrtpounds  Is  of 
cor>cem  due  to  long  atmospheric  lifetimes, 
and  potential  to  contribute  to  global  warm- 
ing. 
OSHA  requires  that  protective  gear  (SCBA) 
be  wom  by  personnel  entering  tfie  space 
until  oxygen  levels  return  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 

[Inert  Gas  Blend]  

Acceptable 

Efficacy  data  required  for  acceptance  in  nor- 
mally occupied  areas. 

OSHA  requires  that  protective  gear  (SCBA) 

• 

be  wom  by  personnel  entering  the  space 
until  oxygen  levels  retum  to  19.5%  and 
relevant  decomposition  products  decrease 
to  OSHA  limits. 
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Halons— Unacceftable  Substitutes 


Application 


Halon1211 


StTBaming     Agents— Convnar- 
cial/lndustrial  Applications. 


Substitute 


(CFC-11] 


Initiai  decision 


Proposed  Un- 
acceptable. 


Comments 


This  agent  has  been  proposed  tor  large  outdoor  flres  tor  which  non-ozone 
depleting  alternatives  are  currently  used. 


Halons— PENDirJG  Decisions 


Application 


Halon1211  

Streaming     Agents— Consumer 

Applications 

Halon  1211  

Streaming  Agents— Commercial/ 

Industrial  Appllcatiorts. 


Halon  121 1  

Streaming  Agents— Military  Ap- 
plications. 


Substitute 


Halon  1301 


Total  Flooding— Occupied  Areas 


Halon  1301  

Total        Flooding— Unoccupied 

Areas 
Halon  1301  

Explosion  Inertion _ 


HFC-2276a  .. 


HFC-227ea  ... 
HBFC-22B1/ 

HFC-227ea 

Blend. 


HFC-227ea  ... 
HBFG-22B1/ 
.  HFC-227ea 
Blend. 


HBFC-22B1/ 
HFC-227ea 
Blend. 


HFC-32 


Water  Mist/Fog 

HFC-125  

SF6 

Water  Mist/Fog 


[UCFC  BLEND] 

A. 
SF6 


Comments 


Cardiotoxtdty  and  personnel  monitoring  data  required. 


Cardlotoxlclty  and  personnel  n'K>nitoring  data  required. 

Cardtotoxldty,  decomposition  product,  and  personnel  monitoring  data  required. 

HBFC-2261  Is  considered  an  interim  substitute  tor  Halon  1211.  Because  the  HBFC-22B1 
has  an  OOP  of  .74,  production  win  be  phased  out  (except  (or  essential  uses)  on  January 
1. 1996. 

Cardloloxiclty  ar^d  personnel  monitoring  data  required. 

CanJtotoxicity,  decomposition  product,  and  personnel  nionitoring  data  required. 

HBFC-2261  Is  considered  an  interim  substitute  for  Halon  1211.  Because  the  HBFC-2261 
has  an  OOP  of  .74,  production  win  be  phased  out  (except  for  essential  uses)  on  January 
1.  1996. 

Cardiotoxicity  and  decomposition  product  data  required. 

HBFC-22B1  Is  considered  an  interim  substitute  for  halon.  Because  the  HBFC-22B1  has  an 
OOP  of  .74,  production  will  be  phased  out  (except  for  essential  uses)  on  January  l .  1996. 

Need  additional  intomwition  on  potential  flammabiltty. 

Cardtotoxldty  data  is  required. 

No  company  has  proposed  commercialization  of  this  agent  as  a  halon  substitute. 

Due  to  its  potential  flammability,  this  agent  may  require  blending  with  another  agent. 

This  newly  developing  technology  for  use  on  Class  A,  B  and  C  fires  is  of  high  interest.  The 
Agency  has  not  yet  received  a  formal  submission  in  order  to  complete  its  evaluation. 

Need  additiorwl  information  on  cardtotoxicity. 

This  agent  has  been  proposed  as  an  alternative  for  discharge  testing  of  halon  systenw. 

This  newly  developing  technology  for  use  on  Class  A,  B.  and  C  fires  is  of  high  Interest  The 
Agency  has  not  yet  received  a  formal  submission  in  order  to  complete  its  evaluation. 


Explosion  inertion  test  data  on  blend  required. 

This  agent  has  been  proposed  as  an  alternative  for  discharge  testing  of  halon  systems. 


Sterilants— Acceptable  Substitutes 


AppNcatton 


12/88  Blend  of 
EIO/CFC-12. 

Steiilant 


Substitute 


CO2/EIO 


HCFG-124/ETO 


Initial  deci- 
sion 


Acceptable 


Acceptable 


Proposed  con- 
ditiorM 


Comments 


CO2/ETO  blends  can  serve  as  drop-in  replacements  to  12/88  in  sonte 
but  not  in  all  existing  equipment  because  they  require  a  higher  operat- 
ing pressure. 

Maximum  EtO  concentration  in  a  C02/EtO  blend  may  have  to  be  re- 
duced to  8-9  percent  to  reduce  flammability. 

In  a  blend  with  EtO,  HCFC-124  is  the  only  available  drop-in  replace- 
ment for  about  half  of  the  equipment  now  using  12/88.  However, 
HCFC-124  is  an  ozone  depleting  substar^ce;  It  should  be  use  to  steri- 
lize only  that  equipment  that  cannot  be  sterilized  using  other  alter- 
natives such  as  steam  or  COj/EtO  blends. 

Because  HCFC-124  is  a  Class  II  substance,  its  use  may  be  subject  to 
future  regulation  promulgated  under  Sectton  606  of  the  Clean  Air  Act 
Amendments  of  1990. 

As  a  HAP,  use  of  EtO  must  comply  with  Title  III  of  the  CAA. 
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STERILATfTS— ACCEFTABLE  SUBSTITUTES— Continued 


Application 

SubsUtuto 

Initial  deci- 
sion 

Proposed  con- 
ditions 

Comments 

12/88  Blend  of 

PureETO 
Steam 

Acceptable 
Acceptable 

EtO  is  a  toxic,  carcinogenic  substance  and  is  considered  a  hazardous 
air  pollutant.  Potential  exposures  of  the  general  population  to  EtO  re- 
leases can  be  limited  either  through  the  use  of  catalytic  converters 
which  convert  waste  EtO  into  CO2  and  water,  or  through  the  use  of 
acid  water  scrubbers  which  convert  waste  EtO  into  ethylene  glycol. 

Must  be  used  In  accordarice  with  nmnufacturer  recommendations  to  ad- 
dress flammatMlity  concerns. 

Must  be  used  in  accordance  with  OSHA  standards  to  limit  occupational 
exposures. 

Applicable  only  to  devices  resistant  to  heat  and  moisture. 

ElO/CFC-12. 
Sterilani 

Steriuwts— Pending  Decisions 


Application 


Substitute 

(HCFC  Blend]  A  .... 

HFC-125/EtO  

HFC-227ea/EtO  ... 


Convnents 


12/88  Wend  of  ElO/CFC-12  sterllant 


Agency  has  not  completed  review  of  data. 
Agency  has  not  completed  review  of  data. 
Need  exposure  data. 


AEROSOLS— ACCEPTABLE  SUBSTITUTES 
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Application 

Substitute 

Initial  Decision 

Proposed  Conditions 

Convnents 

CFC-11.HCFC-22, 

Hydrocartxxis  (Pro- 
pane, Isobutane,  n- 
butane). 

Dimethyl  ether  

HFC-152a.  HFC- 
134a. 

Alternative  processes 
(pumps,  mechanical 
pressure  dispens- 
ers, non-spray  dis- 
pensers). 

Compressed  Gases 
(Carbon  dioxide,  air, 
nitrogen,  nitrous 
oxide). 

HCFC-142b 

Acceptat)le 

IHydrocarbons  are  flanrvnable  materials  and 
must  be  used  with  the  necessary  pre- 
cautions. 

DME  is  flammat>le  and  must  t>e  used  with 

HCFC-I42b  as  aer- 
osol propellants. 

Acceptable 

Acceptable 

the    necessary    precautions.    Blends   of 
DME  with  HCFCs  would  be  stjbjed  to 
section  610  restrictions. 
Expense  of  these  compounds  is  iittely  to 
limit  widespread  use. 

Use  of  HCFC-142b,  either  by  itself  or  Wend- 
ed with  other  comoounds  will  be  prohib- 
ited January  1,  1994  under  section  610 
(d). 

Use  of  HCFC-22,  either  by  itself  or  Wenoea 
with  other  compounds  will  be  prohibited 
January  1,  1994  under  section  610  (d). 

Petroleum  distillates  are  flammable  materials 

CFC-11  as  aerosol 

Acceptable. 

Acceptable. 
Acceptable 

propeMant. 

HCFC-22 

Petroleum  Distillates 
(C-6  to  C-10 
paraffins  arxj  light 
aronwtics). 

Chlorinated  solvents 
(trlchloroethylene, 
perchloroethylene. 
methylene  chloride). 

Organic  solvents  (e.g., 
methanol,  ethand. 
isopropand.  ace- 
tone). 

Terpenes 

Arraptfihlo 

CFO-11,  CFC-11 3. 

Acceptable 

MCF,  HCFC-141b 
as  aerosol  solvents. 

Acceptable 

Acceptable 

• 

Acceptable 

and  must  be  used  with  the  necessary  pre- 
cautions. Pesticide  aerosols  must  adhere 
to  FIFRA  standards. 

EPA  expects  to  issue  control  technology  re- 
quirements under  Title  III  of  the  Clean  Air 
Act.  Pesticide  aerosols  must  adhere  to 
FIFRA  standards.  Not  suitable  for  use  In 
consumer  products. 

These  substitutes  are  ftammabla  materials 

and  must  be  used  with  the  necessary  pre- 
cautions. 

These  substitutes  are  flanrvnable  materials 
and  must  be  used  with  the  necessary  pre- 
cautions. 
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AEROSOLS— ACCEPTABLE  SUBSTITUTES— Continued 


Application 


CFC-11.  CFC-113. 
MCF  as  aerosol  sol- 
yants. 


Subetitula 


Watar-Based  Formu- 
HCFC-14lb 


Initial  Dedaion 


Acceptat)le. 
Acceptable 


Propoeed  Conditions 


Commerrts 


Use  of  HCFC-14lb,  either  by  Itself  or  blend- 
ed with  other  compounds  will  be  prohib- 
ited January  1,  1994  vx>der  Section  610 
(d). 


Aerosols— Pending  Decisions 


Application 


CFC-12  as  aerosol  propellent 


CFC-11.  CFC-113.  MCF.  HCFC- 
141b  as  aerosol  solvents. 


Substitute 


HFC-227 


MoTKXhloroAoluene/benzo- 
trtfluorides. 


Corrvnents 


FDA  approval  still  required  in  metered  dose  Ir^halers.  Likely  to  have 
low  erwirorvTtental  impacts. 


Tobacco  Expansion— Acceptable  Substptutes 


Application 


CFC-1 1  Tobacco  expan- 
sion. 


Substitute 


Carbon  dioxide 


Initiai  decision 


Acceptable 


Proposed  corv 
ditions 


Comments 


Carbon  dioxide  cannot  be  used  as  a  drop^  or 
a  retrofit  but  requires  new  equipment 


Tobacco  Expansion— Pending  Substitutes 

Application 

Substitute 

ComnDents 

CFC-11  Tobacco  expansion  

HCFC-123  ..„ 

HFC-227ea 

Agency  has  not  completed  review  of  data.  Potential  drop-In  replace- 
ment. 
Agertcy  has  not  completed  review  of  data. 

Adhesives,  Coatings,  and  Inks— acceptable  Substitutes 

Application 

Substitute 

initiai  decision 

Proposed  con- 
ditions 

Comn>ents 

Methyl     Chlorofonn.     Adheslves. 

Petroleum  distillates 

Acceptable  

Acceptable  

Acceptable  

Acceptable. 
Acceptable. 
Acceptable. 
Acceptable. 

OSHA  standards  exist  for  me^y 
of  these  chemicals.  Formulakxs 
should  use  chemtcais  with  low- 
est toxtctty,  v^here  possible. 

OSHA  standards  exist  for  many 
of  these  chemtcais.  FonrHdalors 
should  use  chemtcais  with  low- 
est toxicity,  where  possible. 

High  inherent  toxicity.  Use  only 
wr>en  necessary. 

Coatings,  and  Inits. 

Organic 
Ketones, 

Chlorinated 

chloride, 

perchloro 

Terpenes  . 

Water-base 

High-solid  f 

Alternative 

powder,  1 

plasma  i 

molsture- 

and  react 

solvents      (Alcohols, 
Ethers,  and  Esters). 

solvents   (methylene 
trichloro-ethylene, 
-ethylene). 

d  formulations  

jrmuiations 

technologies     (e.g.. 
■wt  melt  thennoplastlc 
spray,  radiation-cured, 
cured,  chemical-cured, 
ive  liquid). 

V 

Application 


Adhesives,  Coating,  and  Inks— Pending  Decisions 


Methyl  Chlorotorm  Adhesives,  Coatings  and 
Inks. 


Substitute 


MonochkNo-tohjene/benzo-trifluondes 


Comments 


Agency  has  not  completed  review  of  data. 
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Appendix  C  to  the  Preamble— 0«ta 
Confidentiality  QaiiiM 

Data  Confidentiality  QaioM 

1.  Special  Requirements  for  Submitting  Data 
to  the  Docket 

Data  submissions  must  be  provided  in 
three  copies.  If  information  is  claimed  as 
confidential,  all  CBI  must  be  deleted  from  the 
third  copy  which  will  become  part  of  the 
public  docket.  If  no  claims  of  confidentiality 
are  made  for  the  submission,  the  third  copy 
should  be  identical  to  the  other  two.  When 
portions  of  the  submission  are  claimed  as 
CBI.  the  first  two  copies  will  include  the  CBI 
material  as  provided  in  section  V  of  this 
notice.  The  following  special  preparation  is 
required  for  the  third  copy: 
— Remove  the  "Supplemental  Statement  of 

Data  Confidentiality  Claims."  (see 

Appendix  C.  2] 
— Excise  from  the  body  of  the  study  any 

information  you  claim  as  confidential. 

Replace  with  generic  information  if  it  is 

available. 
— Mark  the  third  copy  plainly  on  both  its 

cover  and  its  title  page  with  the  phrase 

"Public  Docket  Material — contains  no 

information  claimed  as  confidential." 

2.  Supplemental  Statement  of  Data 
Confidentiality  Claims 

For  any  portion  of  a  submission  that  is 
claimed  as  confidential,  the  following 
information  must  be  included  within  a 
Supplementary  Statement  of  Data 
Confidentiality  Claims: 

— Identify  specifically  by  page  and  line 
numberfs)  each  portion  of  the  study  for 
which  you  claim  confidentiality. 

— Give  the  reasons  why  the  cited  passage 
qualifies  for  confidential  treatment. 

— Indicate  the  length  of  time — until  a  specific 
dale  or  event,  or  permanently — for  which 
the  information  should  be  treated  as 
confidential. 

— Identify  the  measures  taken  to  guard 
against  undesired  disclosure  of  this 
information. 

— Describe  the  extent  to  which  the 
information  has  been  disclosed,  and  what 
precautions  have  been  taken  in  connection 
with  these  disclosures. 

— Enclose  copies  of  any  determinations  of 
confidentiality  made  by  EPA,  other  Federal 
agencies,  or  courts  concerning  this 
information. 

—If  you  assert  that  disclosure  of  this 
information  would  be  likely  to  result  in 
substantial  harmful  effects  to  you,  describe 
those  harmful  effects  and  explain  why  they 
should  be  viewed  as  substantial. 

— If  you  assert  that  the  information  is 
voluntarily  submitted,  indicate  whether 
you  believe  disclosure  of  this  information 
might  tend  to  lessen  the  availability  to  EPA 
of  similar  information  in  the  future,  and  if 
so.  how. 

If  required  substantiation  is  not  provided 
along  with  the  submission  of  information 
claimed  as  confidential.  EPA  may  make  the 
complete  submitted  information  available  to 
the  public  without  further  notice  to  the 
submitter. 


For  the  reasons  set  out  in  the 
preamble,  EPA  is  hereby  proposing  to 
amend  40  CFR  Part  82  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  Authority:  The  authority  citation  for  part 
82  continues  to  read  as  follows:  42  U.S.C. 
7414,  7601,  7671— 7671q. 

2.  Part  82  is  proposed  to  be  amended 
by  adding  Subpart  G  to  read  as  follows: 

Subpart  O— Significant  N«w  AltamativM 
Po^  Program 

62.170    Purpose  and  scope. 

82.172    Definitions. 

82^174    Prohibitions. 

82.176    Applicability. 

82.178    Information  required  to  be 

submitted. 
82.180    Agency  review  of  SNAP 

submissions. 
82.182    Confidentiality  of  data. 
82.184    Petitions. 

§  82.1 70    Purpoaa  and  acopa. 

(a)  The  purpose  of  the  regulations  in 
this  subpart  is  to  implement  section  612 
of  the  Clean  Air  Act,  as  amended, 
regarding  the  safe  alternatives  policy  on 
acceptability  of  substitutes  for  ozone- 
depleting  compounds.  This  program 
will  henceforth  be  referred  to  as  the 
"Significant  New  Alternatives  Policy" 
(SNAP)  program.  The  objective  of  this 
program  is  to  identify  substitutes  for 
ozone-depleting  compounds,  to  evaluate 
the  acceptability  of  those  substitutes, 
and  to  promote  the  use  of  those 
substitutes  believed  to  present  lower 
overall  risks  to  human  health  and  the 
environment. 

(b)  The  regulations  in  this  subpart 
describe  persons  and  substitutes  subject 
to  reporting  requirements  under  the 
SNAP  program  and  explain  preparation 
and  submission  of  notices  and  petitions 
on  substitutes.  The  regulations  also 
establish  Agency  procedures  for 
reviewing,  processing,  and  for  making 
public  EPA's  notices  and  petitions  on 
substitutes.  Finally,  the  regulations 
prohibit  the  use  of  alternatives  which 
EPA  has  determined  may  have  adverse 
effects  on  human  health  or  the 
environment  where  EPA  has  identified 
alternatives  that  on  an  overall  basis, 
reduce  risk  to  human  health  and  the 
environment  and  are  currently  or 
potentially  available. 

S  82.1 72    Dafinltions. 

(a)  Act  means  the  Clean  Air  Act,  as 
amended.  42  U.S.C.  7401  et  seq. 

Agency  means  the  U.S.  Environmental 
Protection  Agency. 

Class  I  or  U  means  the  specific  ozone- 
depleting  compounds  described  in 
section  602  of  the  Act. 


Commerce  means  trade,  traffic, 
transportation,  or  other  commerce  that 
could  potentially  occur  between  a  place 
in  a  state  of  the  United  States  and  any 
place  outside  of  such  state. 

Critical  use  means  uses  of  a  substitute 
where  no  other  substitute  exists  that 
meets  existing  performance  or  technical 
standards. 

Decision  means  any  final 
determination  made  by  the  Agency 
under  section  612  of  the  Act  on  the 
acceptability  or  unacceptability  of  a, 
substitute  for  a  Class  I  or  II  compound. 

EPA  means  the  U.S.  Environmental 
Protection  Agency. 

Formulator  means  any  person 
engaged  in  the  preparation  or 
formulation  of  a  substitute,  after 
chemical  manufacture  of  the  substitute 
or  its  componejits,  for  distribution  or 
use  in  commerce. 

Health  and  safety  study  or  study 
means  any  study  of  any  effect  of  a 
substitute  or  its  components  on  health 
or  the  environment  or  on  both, 
including  underlying  data  and 
epidemiological  studies,  studies  of 
occupational,  ambient,  and  consumer 
exposure  to  a  substitute,  toxicological, 
clinical,  and  ecological,  or  other  studies 
of  a  substitute  and  its  components,  and 
any  other  pertinent  test.  Chemical 
identity  is  always  part  of  a  health  and 
safety  study. 

(1)  Information  which  arises  as  a 
result  of  a  formal,  disciplined  study  is 
included  in  the  definition.  Also 
included  is  information  relating  to  the 
effects  of  a  substitute  or  its  components 
on  health  or  the  environment.  Any 
available  data  that  bear  on  the  effects  of 
a  substitute  or  its  components  on  health 
or  the  environment  would  be  included. 

(2)  Examples  include; 

(i)  Long-  and  short-term  tests  of 
mutagenicity,  carcinogenicity,  or 
teratogenicity;  data  on  behavioral 
disorders;  dermatoxicity; 
pharmacological  effects;  mammalian 
absorption,  distribution,  metabolism, 
and  excretion;  cumulative,  additive,  and 
synergistic  effects;  acute,  subchronic, 
and  chronic  effects;  and  structure/ 
activity  analyses; 

(ii)  Tests  for  ecological  or  other 
environmental  effects  on  invertebrates, 
fish,  or  other  animals,  and  plants, 
including:  acute  toxicity  tests,  chronic 
toxicity  tests,  critical  life  stage  tests, 
behavioral  tests,  algal  growth  tests,  seed 
germination  tests,  microbial  function 
tests,  bioconcentration  or 
bioaccumulation  tests,  and  model 
ecosystem  (microcosm)  studies; 

(iii)  Assessments  of  human  and 
environmental  exposure,  including 
workplace  exposure,  and  effects  of  a 
particular  substitute  on  the 
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environment,  including  surveys,  tests, 
and  studies  of:  biological, 
photochemical,  and  chemical 
degradation;  air,  water  and  soil 
transport;  biomagnification  and 
bioconcentration;  and  chemical  and 
physical  properties,  e.g.,  boiling  point, 
vapor  pressure,  evaporation  rates  from 
soil  and  water,  octanol/water  partition 
coefficient,  and  water  solubility; 

(iv)  Monitoring  data,  when  they  have 
been  aggregated  and  analyzed  to 
measure  the  exposure  of  humans  or  the 
environment  to  a  substitute; 

(v)  Any  assessments  of  risk  to  health 
or  the  environment  resulting  from  the 
manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  the 
substitute  or  its  components. 

Importer  means  any  person  who 
imports  a  chemical  substitute  into  the 
United  States.  "Importer"  includes  the 
person  primarily  liable  for  the  payment 
of  any  duties  on  the  merchandise  or  an 
authorized  agent  acting  on  his  or  her 
behalf.  The  term  also  includes,  as 
appropriate: 

(1)  The  consignee; 
I  (2)  The  importer  of  record; 

(3)  The  actual  owner  if  an  actual 
owner's  declaration  and  superseding 
bond  has  been  filed;  or 

(4)  The  transferee,  if  the  right  to  draw 
merchandise  in  a  bonded  warehouse  has 
been  transferred. 

Major  industrial  use  sector  means  a 
sector  which  EPA  has  reviewed  under 
the  SNAP  program  with  consumption 
patterns  of  ozone-depleting  substances 
comparable  to  those  for  rehigeration, 
foam-blowing,  fire  extinguishing, 
solvent  cleaning,  aerosols,  sterilants, 
tobacco  puffing,  pesticides,  or 
adhesives,  coatings  and  inks. 

Manufacturer  means  any  person 
engaged  in  the  direct  chemical 
manufacture  of  a  substitute. 

Mixture  means  any  mixture  or  blend 
of  two  or  more  individual  chemical 
compounds. 

Person  means  any  natural  person, 
firm,  company,  corporation,  joint- 
venture,  partnership,  sole 
proprietorship,  association,  or  any  other 
business  entity,  any  state  or  political 
subdivision  thereof,  any  municipality, 
any  interstate  body,  and  any 
department,  agency  or  instrumentality 
of  the  Federal  government. 

Pesticide  has  the  meaning  contained 
in  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  7  U.S.C.  Section 
136  ef  seq.  and  the  regulations  issued 
under  it. 

Premanufacture  Notice  Program  has 
the  meaning  described  in  40  CFR  part 
720  subpart  A  under  the  Toxic 
Substances  Control  Act,  15  U.S.C. 
Section  2601  et  seq. 


Producer  means  any  person  who 
manufactures  or  formulates  a  substitute 
for  distribution  or  use  in  commerce. 

Research  and  development  means 
quantities  of  a  substitvite  manufactured, 
imported,  or  processed  or  proposed  to 
be  manufactured,  imported,  or 
processed  solely  for  research  and 
development. 

Significant  new  use  means  use  of  a 
substitute  in  a  major  industrial  use 
sector  as  a  result  of  the  phase-out  of 
ozone-depleting  compounds. 

Small  uses  means  uses  of  a  substitute 
outside  of  a  major  industrial  use  sector 
(see  definition  of  major  industrial  use 
sector  in  this  section)  or  uses  of  a 
substitute  of  less  than  10,000  lbs  per 
year  within  a  major  industrial  use  sector 
or  any  other  sector. 

Substitute  means  any  chemical, 
product  substitute,  or  alternative 
manufacturing  process,  whether  existing 
or  new,  that  could  replace  a  Class  I  or 
n  compound. 

Test  marketing  means  the  distribution 
in  commerce  of  a  substitute  to  no  more 
than  a  defined  number  of  potential 
customers  to  explore  market  capability 
in  a  competitive  situation  during  a 
limited  testing  period  prior  to  the 
broader  distribution  of  that  substitute  in 
commerce. 

Use  means  any  application  of  a 
substitute,  whether  for  use  in  a 
manufacturing  process  or  product, 
consumption  by  the  end-user,  or  in 
intermediate  uses  such  as  formulation 
or  packaging  for  other  subsequent  uses. 

182.174    Prohibition*. 

(a)  No  person  may  use  a  substitute 
before  the  expiration  of  90  days  after  a 
notice  is  submitted  to  EPA  under 

§  82.176(a). 

(b)  No  person  may  use  a  substitute 
which  a  p>erson  knew  or  has  reason  to 
know  was  manufactured,  processed,  or 
imported  in  violation  of  the  regulations 
in  this  subpart  or  in  violation  of  any 
condition  in  the  acceptability 
determination. 

(c)  No  person  may  use  a  substitute 
without  adhering  to  the  conditions  set 
by  the  acceptability  decision. 

(d)  No  person  may  use  a  substitute 
after  the  effective  date  of  any 
rulemaking  adding  such  substitute  to 
the  list  of  unacceptable  substitutes. 

182.176    ApplleablUty. 

(a)  Any  producer  of  a  substitute  must 
submit  a  notice  of  intent  to  introduce  a 
substitute  into  commerce  90  days  prior 
to  such  introduction.  Any  producer  or 
formulator  of  a  substitute  already  in 
commerce  must  submit  a  notice  as  of  90 
days  after  [THE  EFFECTIVE  DATE  OF 
THE  FINAL  RULE),  if  such  substitute 


has  not  already  been  reviewed  and 
approved  by  the  Agency. 

(b)  Substitutes  exempt  from  reporting 
requirements  under  the  SNAP  program 
are  listed  in  paragraph  (c)  of  this 
section. 

(c)  The  following  substitutes  are 
exempt  from  notification  requirements; 

(1)  Substitutes  already  listed  as 
acceptable.  Producers  of  substitutes 
need  not  resubmit  notices  of  a  substitute 
if  the  substitute  has  already  been  listed 
under  existing  Agency  decisions  as 
acceptable. 

(2)  Small  use.  Substitutes  covered  by 
the  Agency's  definition  of  small  uses  in 
§  82.172  are  exempt  from  notification 
requirements.  However,  the  Agency  may 
evaluate  a  substitute  classified  as  a 
small  use  if  it  has  reason  to  believe  the 
substitute  could  present  a  risk  of 
significant  adverse  effects  on  human 
health  and  the  environment,  and  require 
submissions  to  support  such 
evaluations.  EPA  will  announce  the 
obligation  to  make  such  submissions 
through  the  quarterly  Federal  Register 
notifications  or  to  individual  affected 
parties. 

(3)  Test  marketing.  Production  of 
substitutes  for  the  sole  purpose  of  test 
marketing  is  exempt  from  reporting 
requirements.  Persons  taking  advantage 
of  this  exemption  are,  however,  required 
to  notify  the  Agency  in  writing. 

(4)  Besearcb  and  development. 
Production  of  substitutes  for  the  sole 
purpose  of  research  and  development  is 
exempt  from  reporting  requirements. 
Persons  taking  advantage  of  this 
exemption  are,  however,  required  to 
notify  the  Agency  in  writing. 

(5)  Second-generation  substitutes. 
Substitutes  that  replace  first-generation 
substitutes  that  are  not  ozone-depleting 
chemicals  are  exempt  from  reporting. 
However,  if  the  second  generation 
substitute  is  replacing  a  compound  that 
contributes  to  stratospheric  ozone 
depletion,  information  must  be 
submitted  to  EPA  for  review  under 
SNAP. 

(6)  Formulation  changes.  In  cases 
where  substitution  of  Class  I  or  n 
compounds  causes  formulators  to 
change  other  components  in  a  product, 
these  auxiliary  formulation  changes  are 
exempt  from  reporting. 

(7)  Substitutes  for  export  only. 
Substitutes  entirely  produced  for  export 
only  are  not  subject  to  reporting. 

(8)  Substitutes  used  as  feedstocks. 
Substitutes  used  as  feedstocks  which  are 
largely  or  entirely  consumed, 
transformed  or  destroyed  in  the 
manufacturing  or  use  process  are 
exempt  from  reporting. 
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§82.178    Informalton  raquirad  to b« 
•ubmMMl. 

(a)  Persons  whose  substitutes  are 
subject  to  reporting  requirements 
pursuant  to  S  82.1 76  must  provide  the 
following  information: 

(1)  Name  and  description  of  the 
substitute.  The  substitute  should  be 
identified  by  its  (i)  Commercial  name; 
(ii)  Chemical  name;  (iii)  Trade  name(s); 
(iv)  identification  numbers  (e.g.. 
Chemical  Abstract  Service  (CAS) 
registry,  National  Institutes  of 
Occupational  Safety  and  Health  Registry 
of  Toxic  Effects  of  Chemical  Substances 
(NIOSH  RTECS),  EPA  hazardous  waste 
identification  number,  OHM-TADS, 
DOT/UN/NA/D^CO  shipping.  HSDB, 
NCI);  (v)  Chemical  formula;  and  (vi) 
Chemical  structure. 

(2)  Physical  and  chemical 
information.  Key  properties  to  EPA  will 
use  to  characterize  the  substitute 
include:  molecular  weight:  physical 
state;  melting  point;  boiling  point; 
density;  taste  and/or  odor  threshold; 
solubility;  partition  coefficients  (Log 
Kow,  Log  Koc);  vapor  pressure;  and 
Henry's  Law  Constant. 

(3)  Substitute  applications. 
Identification  of  the  applications  in 
which  the  substitutes  are  likely  to  be 
used. 

(4)  Process  description.  For  each 
application  identified,  descriptive  data 
on  processing,  including  in-place 
pollution  controls. 

(5)  Ozone  depletion  potential.  The 
predicted  ozone  depletion  potential 
(ODP)  of  substitute  chemicals.  The 
submitter  must  also  provide  supporting 
documentation. 

(6)  Global  wanning  potential. 
Submitters  must  provide  data  on  the 
total  global  warming  potential  of  the 
substitute,  including  information  on 
direct  and  indirect  contributions  to 
global  warming  caused  by  the 
production  or  use  of  the  substitute  (e.g., 
energy  changes). 

(7)  Toxicity  data.  Health  and  safety 
studies  on  the  effects  of  a  substitute,  its 
components,  its  impurities,  and  its 
degradation  products  on  any  organism 
(e.g.,  humans,  mammals,  fish,  wildlife, 
and  plants).  For  tests  on  mammals,  the 
Agency  requires  a  minimum  submission 
of  the  following  tests  to  characterize 
substitute  risks;  A  range-finding  study 
that  considers  the  appropriate  exposure 
pathway  for  the  specific  use  (e.g.,  oral 
ingestion,  inhalation,  etc),  and  a  90-dey 
subchronic  repeated  dose  study  in  an 
appropriate  rodent  species.  For 
substitutes  being  evaluated  as  fire 
suppressants,  a  cardiotcxicity  study  is 
also  required.  Additional  mammalian 
toxicity  tests  may  be  identified  based  on 
the  substitute  and  application  in 


question.  To  sufficiently  characterize 
aquatic  toxicity  conoems,  both  acute 
and  chronic  toxicity  data  for  a  variety  of 
species  are  required.  For  this  purpose, 
the  Agency  requires  a  minimum  data  set 
as  described  in  "Guidelines  for  Deriving 
Numerical  National  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  their  Uses,"  which  is 
available  through  the  National 
Technical  Information  Service  (#PB-65- 
227049). 

Other  relevant  information  and  data 
summaries,  such  as  the  Material  Safety 
Data  Sheets,  should  also  be  submitted. 
To  assist  in  locating  any  studies  referred 
to  but  not  included  in  a  submission,  the 
submitter  must  provide  citations  for  the 
date  and  type  of  submission  to  ensure 
that  these  studies  can  be  located 
quickly. 

(8)  Environmental  fate  and  transport. 
Where  available.  EPA  requests 
information  on  the  environmental  fate 
and  transport  of  substitutes.  Such  data 
shall  include  information  on 
bioaccumulation,  biodegradation, 
adsorption,  volatility,  transformation, 
and  other  data  necessary  to  characterize 
movement  and  reaction  of  substitutes  in 
the  environment. 

(9)  Flammability.  Data  on  the 
flammability  of  a  substitute  chemical  or 
mixture.  Specifically,  data  on  flash 
point  and  flammability  limits  must  be 
submitted,  as  well  as  information  on  the 

Srocedures  used  for  determining  the 
ammability  limits.  For  substitutes  that 
will  be  used  in  consumer  applications, 
documentation  of  testing  results 
conducted  by  independent  laboratories 
should  be  submitted  where  appropriate. 
Detail  on  any  suggested  abatement 
techniques  to  minimize  the  risks 
associated  with  the  use  of  flammable 
substances  or  blends  should  also  be 
provided. 

(10)  Exposure  data.  Modeling  or 
monitoring  data  on  exposures  associated 
with  the  manufacture,  formulation, 
transport,  and  use  of  a  substitute. 
Descriptive  process  information  for  each 
substitute  application,  as  described  in 
this  section,  will  be  used  to  develop 
exposure  estimates  where  exposure  data 
are  not  readily  available.  Depending  on 
the  application,  exposure  profiles  will 
be  needed  for  workers,  consumers,  and 
the  general  population. 

(11)  Environmental  release  data.  Data 
on  emissions  from  the  substitute 
application  and  equipment,  as  well  as 
pollutant  releases  or  discharge  to  all 
environmental  media  (ambient  air, 
surface  and  groundwater,  hazardous/ 
solid  waste).  Submitters  should  provide 
information  on  release  locations.  Any 
information  on  any  pollution  controls 
used  or  that  could  be  used  in 


association  with  the  substitute  (e.g., 
emissions  reduction  technologies, 
wastewater  treatment,  treatment  of 
hazardous  waste)  and  the  costs  of  such 
technology  is  also  requested. 

(12)  Replacement  ratio  for  a  chemical 
substitute.  The  Agency  must  receive 
information  on  the  replacement  ratio  for 
a  chemical  substitute  versus  the  Class  I 
or  II  substances  being  replaced.  The 
term  "replacement  ratio"  means  how 
much  of  a  substitute  must  be  used  to 
replace  a  given  quantity  of  Cla.ss  I  or  II 
substance  being  replaced. 

(13)  Required  changes  in  use 
technology.  Detail  on  the  changes  in 
technology  needed  to  use  the  alternative 
is  required.  Such  information  should 
include  a  description  of  whether  the 
substitute  can  be  used  in  existing 
equipment — with  or  without  some 
retrofit — or  only  in  new  equipment. 
Data  on  the  cost  (capital  and  operating 
expenditures)  and  estimated  life  of  the 
technology  modifications  should  also  be 
submitted. 

(14)  Cost  of  substitute.  Data  on  the 
expected  average  cost  of  the  alternative. 
In  addition,  information  is  needed  on 
the  expected  equipment  lifetime  for  an 
alternative  technology.  Other  critical 
cost  considerations  should  be  identified, 
as  appropriate. 

(15)  Availability  of  substitute.  If  the 
substitute  is  not  currently  available,  the 
timing  of  availability  of  a  substitute. 

(16)  Anticipated  market  share.  Data 
on  the  anticipated  near-term  and  long- 
term  nationwide  substitute  sales. 

(17)  Applicable  regulations  under 
other  environmental  statutes. 
Information  on  whether  the  substitute(s) 
is  (are)  regulated  under  other  statutory 
authorities,  in  particular  the  Clean 
Water  Act,  Safe  Drinking  Water  Act,  the 
Resource  Conservation  and  Recovery 
Act,  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  the  Toidc 
Substances  Control  Act,  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  the  Emergency  Planning  and 
Community  Right-to-Know  Act,  or  other 
titles  under  the  Clean  Air  Act  (CAA). 

(18)  Information  already  submitted  to 
the  Agency.  Information  requested  in 
the  SNAP  prc^ram  notice  that  has  been 
previously  submitted  to  the  Agency  as 
part  of  past  regulatory  and  information- 
gathering  activities  may  be  referenced. 
Submitters  that  cannot  provide 
references  to  data  sent  previously  to  the 
Agency  should  include  all  requested 
information  in  the  SNAP  notice. 

(19)  Information  already  available  in 
the  literature.  If  any  of  the  data  needed 
to  complete  the  SNAP  program  notice 
are  available  in  the  literature,  complete 
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references  for  such  infbnaation  should 
beprovided. 

(d)  The  Significant  New  Alternatives 
Pohcy  (SNAP)  form  is  designed  to 
provide  the  Agency  with  the 
information  necessary  to  reach  a 
decision  on  the  acceptabihty  of  a 
substitute. 

(1)  Submitters  requesting  review 
under  the  SNAP  program  only  should 
rend  the  SNAP  form  to  the  address  for 
the  SNAP  coordinator  provided  on  the 
form. 

(2)  Submitters  filing  jointly  under 
SNAP  and  PMN  should  send  the  SNAP 
addendum  along  vnth  the  PMN  form  to 
the  PMN  coordinator  identified  on  the 
SNAP  form.  Submitters  must  also  send 
both  documents  to  the  SNAP 
coordinator,  with  a  reference  to  indicate 
the  notice  has  been  furnished  to  the 
Agency  ujider  the  PMN  program. 
Submitters  providing  information  on 
new  chemicals  for  joint  review  under 
the  Premanufacture  Notice  program  and 
SNAP  must  adhere  to  the  TSCA 
minimum  testing  requirements 
described  in  TSCA  section  4. 

(3)  Submitters  filing  jointly  under 
SNAP  and  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  should  send  the  SNAP  form  to  the 
Office  of  Pesticide  Programs. 
Registration  Division,  as  well  as  to  the 
SNAP  coordinator. 

182.180    Agency  review  of  SNAP 
•ubmlselone. 

(a)  Processing  of  SNAP  Notices. 

(1 )  90-day  review  process.  The  90-day 
review  process  will  begin  once  EPA 
receives  a  submission  and  determines 
that  such  submission  includes  data  on 
the  substitute  that  are  complete  and 
adequate,  as  described  in  §  82.178.  The 
Agency  may  suspend  or  extend  the 
review  period  to  allow  for  submission  of 
additional  data  needed  to  complete  the 
ireview  of  the  notice. 

(2)  Letter  of  receipt.  The  SNAP 
coordinator  will  send  a  letter  of  receipt 
to  the  submitter  once  the  Agency 
receives  the  SNAP  notice.  The  SNAP 
icoordinator  will  also  assign  the  SNAP 
notice  a  tracking  number,  which  will  be 
identified  in  the  letter  of  receipt. 

(3)  Initial  review  of  notice.  TTie  SNAP 
coordinator  will  review  the  notice  to 
ensure  that  basic  information  necessary 
to  process  the  submission  is  present 
(i.e.,  name  of  company,  identification  of 
jsubstitute,  etc.).  llie  SNAP  coordinator 
will  also  review  substantiation  of  any 
claim  of  confidentiality. 

(4)  Determination  of  data  adequacy. 
Upon  receipt  of  the  SNAP  submission. 
the  Agency  will  review  the 
completeness  of  the  information 
supporting  the  application.  If  additional 


data  are  needed,  the  submitter  will  be 
contacted  following  completion  of  this 
review.  The  90-day  review  period  will 
not  commence  until  EPA  has  received 
data  it  judges  adequate  to  support 
analysis  of  the  submission. 

(5)  Availability  of  new  information 
during  review  period.  If  critical  new 
information  becomes  available  during 
the  review  period  that  may  influence 
the  Agency's  evaluation  of  a  substitute, 
the  submitter  must  notify  the  Agency 
about  the  existence  of  such  information 
within  10  days  of  learning  of  such  data. 
The  submitter  must  also  inform  the 
Agency  of  new  studies  underway,  even 
if  the  results  will  not  be  available  within 
the  90-day  review  period.  The  Agency 
may  contact  the  submitter  to  explore 
extending  or  suspending  the  review 
period  depending  on  the  type  of 
information  received  and  the  stage  of 
review. 

(6)  Completion  of  detailed  review. 
Once  the  preliminary  data  review  steps 
have  been  completed,  the  Agency  will 
complete  a  detailed  evaluation  of  the 
notice.  If  during  any  time  the  Agency 
perceives  a  lack  of  information 
necessary  to  reach  a  SNAP 
determination,  it  will  contact  the 
submitter  and  request  the  missing  data. 

(7)  Criteria  for  review.  To  determine 
whether  a  substitute  is  acceptable  or 
unacceptable  as  a  replacement  for  Class 
I  or  II  compounds,  the  Agency  will 
evaluate: 

(i)  Atmospheric  effects  and  related 
health  impacts; 

(ii)  General  population  risks  from 
ambient  exposure  to  compounds  with 
direct  toxicity  and  to  increased  ground- 
level  ozone; 

(iii)  Ecosystem  risks; 

(iv)  Occupational  risks; 

(v)  Consumer  risks;  and 

(vi)  Cost  and  availability  of  the 
substitute. 

(8)  Communication  of  decision. 

(i)  Communication  of  decision  to  the 
submitter.  Once  the  SNAP  program 
notice  review  has  been  completed,  the 
Agency  will  notify  the  submitter  in 
writing  of  the  decision.  Sale  or 
manufacture  may  continue  if  the 
Agency  fails  to  reach  a  decision  within 
90  days  or  fails  to  communicate  that 
decision  or  the  need  for  additional  data 
to  the  submitter. 

(ii)  Communication  of  decision  to  the 
public.  The  Agency  will  pubhsh  in  the 
Federal  Register  every  tluee  months  a 
complete  list  of  the  acceptable  and 
unacceptable  alternatives  that  have  been 
reviewed  to  date.  In  the  case  of 
substitutes  proposed  for  placement  on 
the  unacceptable  list  or  for  removal 
from  either  list,  a  formal  rule-making 
process  will  ensue. 


(b)  Types  of  listing  decisions.  When 
reviewing  and  listing  substitutes,  the 
Agency  will  place  substitutes  in  one  of 
5  categories: 

(1)  General  acceptance.  Where  the 
Agency  has  reviewed  a  substitute  and 
found  no  reason  to  prohibit  its  use,  it 
will  list  the  alternative  as  acceptable  for 
the  applications  listed  in  the  notice. 

(2)  Approval  subject  to  use 
limitations.  After  reviewing  a  notice,  the 
Agency  may  make  a  determination  that 
a  substitute  is  acceptable  if  certain 
conditions  are  met  to  minimize  risks  to 
human  health  and  the  environment. 

(3)  General  prohibition.  This 
designation  will  apply  to  substitutes 
where  the  Agency's  review  indicates 
that  the  substitute  poses  risk  of  adverse 
effects  to  human  health  and  the 
environment  and  that  alternatives  exist 
that  reduce  overall  risk. 

(4)  Prohibition  with  limited 
exemptions  for  critical  use.  Even  though 
the  Agency  can  restrict  the  use  of  a 
substitute  based  on  the  potential  for 
adverse  effects,  it  may  be  necessary  to 
grant  a  limited  number  of  exemptions 
because  of  the  lack  of  alternatives  for 
specialized  uses  within  the  application. 
The  Agency  will  refer  to  such 
exemptions  as  "critical  use 
exemptions."  Critical  use  exemptions 
will  be  granted  only  for  the  time  period 
necessary  to  develop  and  implement 
alternatives  not  yet  available.  These 
exemptions  are  discussed  further  in 
§82.184. 

(5)  Substitutes  pending  completion  of 
review.  Submissions  for  which  the 
Agency  has  not  reached  a  determination 
will  be  described  as  pending.  For  all 
substitutes  in  this  category,  the  Agency 
will  work  with  the  submitter  to  obtain 
any  missing  information  and  to 
determine  a  schedule  for  providing  the 
missing  information  if  the  Agency 
wishes  to  extend  the  90-day  review 
period.  EPA  will  use  the  authority 
under  section  114  of  the  Clean  Air  Act 
to  gather  this  information,  if  necessary. 
In  some  instances,  the  Agency  may  also 
explore  using  additional  statutory 
provisions  (e.g..  section  4  of  TSCA)  to 
collect  the  needed  data. 

(c)  Outreach.  The  Agency  will  publish 
the  SNAP  determinations  and  any 
revisions  four  times  a  year  in  the 
Federal  Register.  In  addition  to  the 
quarterly  publications,  the  Agency  will 
communicate  decisions  through  a 
clearinghouse  and  its  outreach  program. 
The  outreach  program  includes  a 
hotline  and  presentations  at  conferences 
and  in  trade  journals.  The  Agency  will 
maintain  a  list  of  vendors  that  sell 
substitutes  that  EPA  has  determined 
present  lower  environmental  risks  than 
the  Class  I  and  II  compounds. 
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(d)  Joint  processing  under  SNAP  and 
FIFRA.  Tlie  Agency  will  coordinate 
reviews  of  substitutes  submitted  for 
evaluation  under  botb  FIFRA  and  the 
CAA. 

(e)  Joint  processing  under  SNAP  and 
TSCA,  The  Agency  will  coordinate 
reviews  of  substitutes  submitted  for 
evaluation  under  both  the  TSCA  PMN 
program  and  the  CAA. 

182.182    ConlldentialHy  of  data. 

(a)  Clean  Air  Act  pmvisions.  Anyone 
submitting  information  must  assert  a 
claim  of  confidentiality  at  the  time  of 
submission  for  any  data  they  wish  to 
have  treated  as  conBdential  business 
information  (CBI)  under  40  CFR  part  2, 
subpart  B.  Failure  to  assert  a  claim  of 
confidentiality  at  the  time  of  submission 
may  result  in  disclosure  of  the 
information  by  the  Agency  without 
further  notice.  The  submitter  should 
also  be  aware  that  under  section  114(c) 
of  the  Qean  Air  Act,  emissions  data 
may  not  be  claimed  as  confidential. 

(b)  Substantiation  of  confidentiality 
claims.  At  the  time  of  submission,  EPA 
requires  a  substantiation  of  any 
confidentiality  claims  made.  Moreover, 
under  40  CFR  part  2.  subpart  B, 
confidentiality'  assertions  may  later  be 
reviewed  even  when  confidentiality 
claims  are  received.  The  submitter  will 
also  be  contacted  as  part  of  this 
evaluation  process. 

(c)  Confidential  provisions  for  toxicity 
data.  In  the  event  that  toxicity  or  heelth 
and  safety  studies  are  listed  as 
confidential,  this  information  cannot  be 
maintained  as  confidential  where  such 
data  is  also  submitted  under  TSCA  or 
FIFRA  because  of  specific  disclosure 
provisions  in  those  statutes.  However, 
information  contained  in  the  toxicity 
study  that  is  not  relevant  to  the  ejects 
of  a  substance  on  human  health  and  the 
environment  (e.g.,  discussion  of  process 
information,  proprietary  blends)  can  be 
maintained  as  confidential  subject  to  40 
CFR  part  2,  subpart  B. 

(d)  Joint  submissions  under  other 
statutes.  Information  submitted  as  part 
of  a  joint  submission  to  either  SNAP/ 
TSCA  or  SNAP/FIFRA  must  adhere  to 
CBI  practices  under  those  statutes.  For 
such  submissions,  the  SNAP  handling 
of  such  notices  will  follow  CBI 
requirements  under  those  statutes. 


182.164    PalMona. 

(a)  Who  may  petition.  Any  person 
may  petition  the  Agency  to  amend 
existing  listing  decisions  under  the 
SNAP  program,  or  to  add  a  new 
substance  to  the  SNAP  lists. 

(b)  Types  of  petitions.  Four  types  of 
petitions  exist: 

(1)  Petitions  to  add  a  substitute  not 
previously  reviewed  under  the  SNAP 
program  to  the  approved  list.  This  type 
of  petition  is  comparable  to  the  90-day 
notifications,  except  that  it  would  only 
be  initiated  by  entities  other  than  the 
companies  that  manufacture,  formulate, 
or  use  the  substitute.  Companies  that 
manufacture,  formulate,  or  use 
substitutes  that  want  to  have  their 
substitutes  added  to  the  approved  list 
must  submit  information  on  the 
substitute  under  the  90-day  review 
program; 

(2)  Petitions  to  add  a  substitute  not 
previously  reviewed  under  the  SNAP 
program  to  the  prohibited  list: 

(3)  Petitions  to  delete  a  substitute 
fi-om  the  approved  list  and  add  it  to  the 
prohibited  list; 

(4)  Petitions  to  delete  a  substitute 
from  the  prohibited  list  and  add  it  to  the 
approved  list. 

(c)  Content  of  the  petition.  A  petition 
must  contain  the  information  described 
in  §  82.178,  which  lists  the  items  to  be 
submitted  in  a  90-day  notification.  The 
Agency  also  requires  that  the  petitioner 
siibmit  information  on  the  type  of  action 
requested  and  the  rationale  for  the 
petition.  For  petitions  that  request 
approval  for  substitutes  on  "critical 
use"  grounds,  the  Agency  requires  the 
information  described  in  paragraph  (e) 
in  this  section  on  critical  uses.  For 
petitions  that  request  a  re-examination 
of  a  substitute  previously  reviewed 
under  the  SNAP  program,  the  submitter 
must  reference  the  prior  submittal. 

(d)  Petition  process. 

(1)  Notification  of  affected  companies. 
If  the  petition  concerns  a  substitute 
previously  either  approved  or  restricted 
under  the  SNAP  program,  the  Agency 
will  contact  the  manufacturer(s)  of  that 
substitute. 

(2)  Review  for  data  adequacy.  The 
Agency  will  review  the  petition  for 
adequacy  of  data.  As  with  the  90-day 
notices,  the  Agency  may  suspend 
review  until  the  petitioner  submits  the 
information  necessary  to  evaluate  the 
petition.  To  reach  a  timely  decision  on 


substitutes,  EPA  may  use  collection 
authorities  such  as  those  contained  in 
section  114  of  the  Clean  Air  Act  as  well 
as  information  collection  provisions  of 
other  environmental  statutes. 

(3)  Review  procedures.  To  evaluate 
the  petition,  the  Agency  may  submit  the 
petition  for  review  to  appropriate 
experts. 

(4)  Timing  of  determinations.  If  data 
are  adequate,  as  described  in  §  82.180, 
the  Agency  will  respond  to  the  petition 
within  90  days  of  receiving  a  complete 
petition.  If  the  petition  is  inadequately 
supported,  the  Agency  will  query  the 
petitioner  to  fill  any  data  gaps  before  the 
90-day  review  period  begins,  or  may 
deny  the  petition  because  data  are 
inadequate. 

(5)  Rulemaking  procedures.  EPA  will 
initiate  rulemaking  whenever  EPA 
grants  a  petition  to  add  a  substance  to 
the  list  of  unacceptable  substitutes, 
remove  a  substance  from  either  list, 
approve  an  alternative  with  conditions 
that  are  not  otherwise  required,  or  grant 
a  critical  use  exemption. 

(6)  Communication  of  decision.  The 
Agency  will  inform  petitioners  within 
90  days  whether  their  request  has  been 
granted  or  denied.  If  a  petition  is 
denied,  the  Agency  will  publish  in  the 
Federal  Register  an  explanation  of  the 
determination.  If  a  petition  is  granted, 
the  Agency  will  publish  the  revised 
SNAP  list  incorporating  the  final 
petition  decision  within  6  months  of 
reaching  a  determination  or  in  the  next 
scheduled  update,  if  sooner. 

(e)  Critical  use  petitioners.  Petitioners 
may  request  the  Agency,  based  on 
technology  or  safety  concerns,  to  allow 
limited  exemptions  for  specialized  uses 
of  a  substitute  that  has  previously  been 
placed  on  the  prohibited  list.  For  such 
petitions,  the  Agency  requires  that  the 
petitioner  provide  documentation  on 
the  critical  use  in  question.  This 
documentation  shall  include 
descriptions  of  substitutes  examined 
and  rejected,  process  or  product  in 
which  the  critical  use  substitute  is 
needed,  reason  for  rejection  of  other 
alternatives,  e.g.,  performance,  technical 
or  safety  standards,  and  anticipated  date 
other  substitutes  will  be  available  and 
projected  time  for  switching. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  352, 700,  snd  740 
[Docket  No.  78N-003S} 
RIN0905-AA06 

Sunscrssn  Drug  Products  for  Ovsr-ttw- 
Countsr  Human  Uaa;  Tsntativs  Final 
Morwgraph 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

AcnoN:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  in  the  form  of 
a  tentative  final  monograph  that  would 
establish  conditions  under  which  over- 
the-counter  (OTC)  siwscreen  drug 
products  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  report 
and  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic.  Bum, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products,  public  comments  on  an 
advance  notice  of  proposed  rulemaking 
that  was  based  on  those 
recommendations,  pubUc  comments 
submitted  in  response  to  a  notice  of 
public  meeting  to  discuss  appropriate 
testing  procedures  for  OTC  simscreen 
drug  products,  presentations  made  at 
the  public  meeting,  and  public 
comments  submitted  in  response  to  the 
meeting.  This  proposal  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
pro]>osed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
November  8, 1993.  New  data  by  May  12, 
1994.  Comments  on  the  new  data  by 
July  12, 1994.  Written  comments  on  the 
agency's  economic  impact 
determination  by  November  8, 1993. 
ADDRESSES:  Written  comments. 
objections,  new  data,  or  requests  for  oral 
hearing  to  the  E)ockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-295-8000. 

SUPPt^MENTARY  MFORMATUN:  In  the 
Federal  Register  of  August  25. 1978  (43 
FR  38206),  FDA  published,  under 


§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  pro(>o8ed  rulemaking 
to  establish  a  monograph  for  OTC 
sunscreen  drug  products,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic.  Otic,  Bum, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (Topical  Analgesic 
Panel),  which  was  the  advisory  review 
panel  responsible  for  evaluating  data  on 
the  active  ingredients  in  this  drug  class. 
Interested  persons  were  invited  to 
submit  comments  bv  November  24, 
1978.  In  a  notice  published  in  the 
Federal  Register  of  December  1. 1978 
(43  FR  56249).  FDA  extended  the  period 
for  conunents  to  December  15, 1978,  to 
allow  more  time  for  the  collection  and 
assessment  of  data  to  provide  for  more 
meaningful  comments  on  the  advance 
notice  of  proposed  rulemaking.  Reply 
comments  in  response  to  comments 
filed  in  the  initial  comment  period 
could  be  submitted  by  December  26, 
1978. 

In  a  notice  published  in  the  Federal 
Register  of  March  21, 1980  (45  FR 
18403),  the  agency  advised  that  it  had 
reopened  the  administrative  record  for 
OTC  sunscreen  drug  products  to  allow 
for  consideration  of  data  and 
information  that  bad  been  filed  in  the 
Dockets  Management  Branch  after  the 
date  the  administrative  record 
previously  had  officially  closed.  The 
agency  concluded  that  any  new  data 
and  information  filed  prior  to  March  21, 
1980,  should  be  available  to  the  agency 
in  developing  a  proposed  regulation  in 
the  form  of  a  tentative  final  monograph. 

In  a  notice  of  public  meeting  and 
reopening  of  the  administrative  record 
published  in  the  Federal  Register  of 
September  4, 1987  (52  FR  33598),  the 
agency  announced  that  a  public  meeting 
would  be  held  to  discuss 
recommendations  of  the  Topical 
Analgesic  Panel  regarding  final  product 
testing  and  related  claims  of  OTC 
sunscreen  drug  products.  The  meeting 
was  held  on  January  26, 1988,  and 
minutes  of  the  meeting  are  on  public 
display  in  the  Dockets  Management 
Branch  (Ref.  1).  Interested  persons  were 
given  until  April  26, 1988,  to  submit 
comments  in  response  to  the  meeting.  In 
a  notice  published  in  the  FederaJ 
Register  of  May  4, 1988  (53  FR  15853). 
FDA  extended  the  period  for  submission 
of  comments  on  the  testing  procedures 
and  related  claims  for  OTC  sunscreen 
drug  products  to  May  26, 1988,  to  allow 
full  opportunity  for  informed  comments 
on  the  testing  procedures. 

The  agency  Has  received  four 
petitions  and  one  comment  requesting 
that  it  reopen  the  administrative  record 
for  sunscreen  drug  products  to  admit 


several  OTC  simscreen  ingredients  that 
have  been  marketed  in  Europe  but  not 
in  the  United  States.  Although  no 
decision  has  been  reached  regarding 
these  petitions,  they  are  discussed  in 
this  tentative  final  monograph.  All  data 
and  information  on  other  suojects  that 
have  been  submitted  to  the  agency 
while  the  mlemaking  was  closed  will  be 
considered  after  the  tentative  final 
monograph  is  published. 

In  accordance  with  §  330.10(a)(10). 
the  data  and  information  considered  by 
the  Panel  were  put  on  public  display  in 
the  Dockets  Management  Branch 
(address  above),  aner  deletion  of  a  small 
amount  of  trade  secret  information.  Data 
and  Information  received  after  the 
administrative  record  was  reopened 
have  also  been  put  on  display  in  the 
Dockets  Management  Branch. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  27  manufacturers, 
2  manufacturers'  associations,  31 
consumers,  6  universities,  1  health  care 
professional,  and  1  health  care 
professional  society  submitted 
comments.  Two  manufacturers,  one 
manufacturer's  association,  and  one 
university  submitted  reply  conunents. 
In  response  to  the  notice  of  public 
meeting  and  the  public  meeting,  13 
manufacturers,  2  manufacturers' 
associations,  1  foreign  manufactiuer's 
association.  1  foreign  professional 
association.  2  universities.  1  foreign 

Eovemment,  2  testing  laboratories,  1 
ealth  care  research  institute,  and  5 
health  care  professionals  submitted 
comments.  Copies  of  the  comments 
received  are  on  public  display  in  the 
Dockets  Management  Branch. 

The  advance  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  August  25, 1978  (43 
FR  38206),  was  designated  as  a 
"proposed  monograph"  in  order  to 
conform  to  terminology  used  in  the  OTC 
drug  review  regulations  (21  CFR 
330.10).  Similarly,  the  present 
document  is  designated  in  the  OTC  drug 
review  regulations  as  a  "tentative  final 
monograph."  Its  I^al  status,  however,  is 
that  of  a  proposed  rule.  In  this  tentative 
final  monograph  (proposed  rule)  to 
establish  part  352  (21  CFR  part  352  ). 
FDA  states  for  the  first  time  its  position 
on  the  establishment  of  a  monograph  for 
OTC  sunscreen  drug  products.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication  at  a  future  date  of 
a  final  monograph,  which  will  be  a  final 
mle  establishing  a  monograph  for  OTC 
sujiscreen  drug  products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  sunscreen  drug  products  as 
modified  on  the  basis  of  the  comments 
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received  and  the  agency's  independent 
evaluation  of  the  Panel's  r^xut. 
Modifications  have  been  made  for 
clarity  and  regulatory  accuracy  and  to 
reflect  new  information.  Su£h  new 
informatiffli  has  been  placed  on  file  in 
the  Dockets  Management  Branch 
(address  above),  lliese  modifications  are 
reflected  in  the  following  summary  of 
the  comments  and  FDA's  responses  to 
them. 

The  ore  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  in  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  will 
no  longer  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded). 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  mi^randed), 
and  "Category  m"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  m).  This  docimient 
retains  the  concepts  of  Categories  I.  II, 
and  m  at  the  tentative  final  monograph 
stage. 

ine  agency  advises  that  the  ' 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  elective  and  not 
misbranded  (monograph  conditions) 
will  be  effective  12  months  after  the 
date  of  publication  of  the  final 
monograph  in  the  Federel  Register.  On 
or  after  that  date,  no  OTC  drug  product 
that  is  subject  to  the  monograph  and 
that  contains  a  nonmonograph 
condition,  i.e.,  a  condition  that  would 
cause  the  drug  to  be  not  generally 
recognized  as  safe  and  efiiactive  or  to  be 
misbranded,  may  be  initially  introduced 
or  initially  deUvered  for  introduction 
into  interstate  commerce  unless  it  is  the 
subject  of  an  approved  appHcation. 
Further  .'any  OTC  drug  product  subject 
to  this  monograph  that  is  repeduiged  or 
relabeled  after  the  effective  date  of  the 
monograph  must  be  in  compUance  with 
the  monograph  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  era 
encouraged  to  comply  voluntarily  widi 
the  monograph  at  the  earliest  possible 
date. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  sunscreen  drug 


products  (43  FR  38206).  the  agency 
suggested  that  the  conditions  iix^luded 
in  the  mboograph  (Category  I)  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in 
the  Federal  Register  and  that  the 
conditions  excluded  from  the 
monograph  (Category  II)  b«  eliminated 
from  OTC  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  final  monograph,  regardless  of 
whether  further  testing  was  undertaken 
to  justify  their  future  use.  Experience 
has  shown  that  relabeling  of  products 
covered  by  the  monograph  is  necessary 
in  order  for  manufacturers  to  comply 
with  the  monograph.  New  labels 
containing  the  monograph  labeling  have 
to  be  written,  ordered,  received,  and 
incorporated  into  the  manufacturing 
process.  The  agency  has  determined  that 
it  is  impractical  to  expect  new  labeling 
to  be  in  eH^act  30  days  after  the  date  of 
publication  of  the  final  monograph. 
Experience  has  shown  also  that  if  the 
deadline  for  relabeling  is  too  short,  the 
agency  is  burdened  with  extension 
requests  and  related  paperwork. 

In  addition,  some  products  may  have 
to  be  reformulated  to  comply  with  the 
monograph.  Reformulation  often 
involves  the  need  to  do  stability  testing 
on  the  new  product.  An  accelerated 
aging  process  may  be  used  to  test  a  new 
formulation;  however,  if  the  stability 
testing  is  not  successful,  and  if  further 
reformulation  is  required,  there  could  be 
a  further  delay  in  having  a  new  product 
available  for  manufacture. 

The  agency  wishes  to  establish  a 
reasonable  period  of  time  for  relabeling 
and  reformulation  in  order  to  avoid  an 
unnecessary  disruption  of  the 
marketplace  that  could  not  only  result 
in  economic  loss,  but  also  interfere  with 
consumers'  access  to  these  drug 
products.  Therefore,  the  agency  is 
proposing  that  the  final  monograph  be 
effective  12  months  after  the  date  of  its 
publication  in  the  Federal  Register.  The 
agency  believes  that  within  12  months 
after  the  date  of  publication  most 
manufacturers  can  order  new  labeling 
and  reformulate  their  products  and  have 
them  in  compliance  in  the  marketplace. 

If  the  agency  determines  that  any 
labeling  for  a  condition  included  in  the 
final  monograph  should  be 
implemented  sooner  than  the  12-month 
effiective  date,  a  shorter  deadline  may  be 
established.  Similarly,  if  a  safety 
problem  is  identified  for  a  particular 
nonmonograph  condition,  a  shorter 
deadline  may  be  set  for  removal  of  that 
condition  from  OTC  drug  products. 

All  "OTC  Volumes"  cSed  throu^out 
this  dociunent  refer  to  the  submissions 
made  by  interested  parsons  pursuant  to 
the  cail-for-data  notice  published  in  the 


Federal  Register  of  December  12. 1972 
(37  FR  26156)  or  to  additional 
information  that  has  come  to  the 
agency's  attention  since  pubUcation  of 
the  advanoe  notice  of  proposed 
rulemaking.  The  volumes  are  on  public 
display  in  the  Eiockets  Management 
Branch  (address  above). 

RjBfBrance 

(1)  CoauiMnt  No.  TRl.  Docket  No. 
78NO038,  Dockets  Management  Branch. 

I.  Introduction 

In  section  201(g)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  321(g)(1)).  a  "drug"  is  defined  as 
(A)  articles  recognized  in  the  official 
United  States  Pharmacopeia,  official 
Homeopathic  Pharmacopeia  of  the 
United  States,  or  official  National 
Formulary,  or  any  supplement  to  any  of 
them.  (B)  articles  intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease  in  man  or  other 
animals.  (C)  articles  (other  than  food) 
intended  to  affect  the  structure  or  any 
function  of  the  body  of  man  or  other 
animals,  and  (D)  articles  intended  for 
use  as  a  component  of  any  articles 
specified  in  (A),  (B).  or  (C)  above. 
Sunscreen  products  are  marketed  with 
various  intended  uses,  such  as  (1)  beech 
products  for  occasional  use  to  protect 
consumers  from  extreme  sunlight 
conditions,  (2)  tanning  products  to  aid 
consumers  in  acquiring  a  tan,  and  (3) 
non-beach  products  for  daily  use  to 
protect  consumers  from  chronic 
exposure  to  sunlight  (e.g..  make-up 
preparations  and  lipsticks).  Although 
these  intended  uses  are  different,  the 
agency  considers  each  one  a  drug  use. 

Beach  products  are  considered  drugs 
because  they  prevent  sunburn,  protect 
the  skin  against  harm  from  the  sun,  and 
prevent  skin  damage  tiirough 
overexposure  to  the  sun.  In  addition, 
consumers  equate  these  products  with 
mitigating  hannful  effects  of  the  sun. 
For  these  reasons,  sunscreen  beach 
products  are  drugs  under  section 
201(g)(1)(B).  Such  products  are  also 
drugs  under  section  201(gj(l)(C)  because 
they  affect  the  body's  physiological 
response  to  solar  radiation  (i.e.,  they 
lessen  the  erythema  reaction).  Tanning 
products  that  contain  sunscreens  are 
drugs  because  they  prevent  a  sunburn 
(section  201(g)(1)(B))  and  affect 
melanogenesis  (section  201(g)(1)(C)). 
Non-beach  sunscreen  products  are  drugs 
because  they  prevent  lip  or  skin  damage 
(section  201(g)(lKB))  as  well  as  freckling 
and  uneven  skin  coloration  (section 
201(g)(lKC)).  The  drug/cosmetic 
distinction  of  products  containing 
sunscreens  is  discussed  further  in 
comment  27. 
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Throughout  this  tentative  final 
monograph,  the  agency  makes  extensive 
use  of  acronyms.  For  the  reader's 
convenience,  the  agency  is  including  in 
one  easily  accessible  place  a  chart 
containing  the  most  commonly  used 
acronyms  in  this  document. 


Aaonym 

Definition 

AAD  

Ameflcan  Academy  o(  Dennatcrf- 

ogy. 

CIE 

Commission     International     De 

L'Edairage. 

CTFA  

Cosmetic,    Toiletry    and    Fra- 

grance Association. 

DIN 

Deutscties  Inslitut  fuer  Nonnung. 

IR  

Infrared. 

MED 

Minintal  Erytt>ema  Dose. 

MED(PS) .. 

Minimal  Erythema  Dose  on  Pro- 

tected Skin. 

MED(US)  . 

Minimal  Eryttiema  Dose  on  Ur>- 

protected  Sidn. 

NDA  .„ 

Hew  Drug  Application. 

NOMA  

Nonprescription   Dr\jg  Manufac- 

turers Association. 

PCD  

Product  Category  Designation. 

SPF 

Sun  Protection  Factor. 

U  S.P 

United  States  Pharmacopeia. 

UV 

Ultraviolet. 

UVA  

Ultraviolet  A. 

UVB  

Ultravtoiet  B. 

UVC  

Ultraviolet  C. 

II.  The  Agency's  Tentative  Conclusioiu 
on  the  Comments 

A.  General  Comments  on  Sunscreen 
Drug  Products 

1.  One  comment  urged  the  agency  to 
recognize  explicitly  the  legal  status  of 
the  monographs  issued  under  the  OTC 
drug  review  as  being  interpretive,  as 
distinguished  &om  substantive, 
regulations.  The  comment  incorporated 
by  reference  previous  conunents  dated 
March  4, 1972  on  the  proposed 
procedural  regulations  governing  the 
OTC  drug  review  and  comments  dated 
Jime  4, 1973  on  the  proposed  antacid 
monograph. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of 
May  11, 1972  (37  FR  9464  at  9471  to 
9472)  and  in  paragraph  3  of  the 
preamble  to  the  tentative  final 
monograph  for  OTC  antacid  drug 
products,  published  in  the  Federal 
Register  of  November  12, 1973  (38  FR 
31260).  FDA  reaffirms  the  conclusions 
stated  in  those  documents.  Court 
decisions  have  confirmed  the  agency's 
authority  to  issue  substantive 
regulations  by  rulemaking.  (See,  e.g.. 
National  Nutritional  Foods  Association 
V.  Weinberger.  512  F.2d  688.  696-98  (2d 
Cir.  1975)  and  National  Association  of 
Pharmaceutical  Manufacturers  v.  FDA, 


487  F.  Supp.  412  (S.DJ^.Y.  1980),  aff'd.. 
637  F.2d  887  (2d  Qr.  1981).) 

2.  One  comment  recommended  that 
the  term  "ultraviolet  hght"  should  be 
replaced  throughout  the  Panel's  report 
by  the  term  "ultraviolet  radiation."  The 
comment  stated  that  light  is  the  part  of 
the  electromagnetic  spectrum  that  can 
be  seen  by  the  eye,  and  because  UV 
radiation  is  by  definition  invisible,  the 
use  of  the  word  "hght"  is  inappropriate. 

The  agency  agrees  with  the  conunent 
that  the  use  of  the  term  "ultraviolet 
light"  is  inappropriate.  Because  the  term 
"Ught"  refers  to  the  waveband 
detectable  by  the  human  eye  (i.e., 
visible  hght  of  approximately  400  to  760 
nanometers  (nm)),  the  term  "ultraviolet 
radiation"  is  preferred  when  speaking  of 
the  wavelength  region  of  approximately 
100  to  400  nm  (Refs.  1  and  2).  Therefore, 
the  agency  is  using  the  term  "ultraviolet 
radiation"  throughout  this  tentative 
final  monograph.  The  agency  is  also 
using  the  following  terminology  for  3 
wavelength  ranges  in  the  UV  radiation 
portion  of  the  spectrum:  UVA  for  the 
range  from  320  to  400  nm,  UVB  for  the 
range  from  290  to  320  nm,  and  UVC  for 
the  range  from  200  to  290  nm. 

RefiBrBiicea 

(1)  Magnus,  I.  A.,  "An  Introduction  to  the 
Basic  Physics  of  Electromagnetic  Radiation," 
in  "Dermatologica]  Photobioiogy,"  Blackwell 
Scientific  Publications,  London,  p.  5, 1976. 

(2)  "Dermatology  In  General  Medicine,"  3d 
Ed.,  edited  by  T  B.  Fltzpatrick,  et  al., 
McGraw-Hill  Book  Company,  New  York,  p. 
1443, 1987. 

3.  Referring  to  the  Panel's  discussion 
of  the  types  of  solar  radiation  (43  FR 
38206  at  38209),  one  comment  stated 
that  the  reference  cited  for  the  statement 
that  the  solar  spectrum  at  the  earth's 
surface  consists  of  wavelengths  between 
295  and  1,800  nm  is  not  authoritative. 
The  comment  stated  that  Bener  (Ref.  1), 
Johnson  (Ref.  2),  and  Schulze  and  Grafe 
(Ref.  3)  should  be  credited  for  that 
statement. 

Referring  to  the  Panel's  discussion  at 
43  FR  38214,  the  comment  stated  that 
reference  2  had  been  incorrectly  quoted. 
The  comment  provided  the  correct 
reference  as  "Palhak,  M.  A.,  et  al., 
'Sunlight  and  Melanin  Pigmentation.'  in 
'Photochemical  and  Photobiological 
Reviews,'  Vol.  I,  edited  by  K.  C.  Smith, 
Plenum  Press,  New  York,  pp.  211-239, 
1976"  (Ref.  4). 

The  agency  agrees  with  the  comment 
and  is  including  the  above  information 
in  the  administrative  record  for  this 
rulemaking. 

Refarwncei 

(1)  Bener,  P.,  "Spectral  Intensity  of  Natxiral 
Ultraviolet  Radiation  and  its  Dependence  on 
Various  Parameters,"  in  'The  Biologic  Effects 


of  Ultraviolet  Radiation  (with  Emphasis  on 
the  Skin),"  edited  by  F.  Urbach,  Pergamon 
Press,  London,  pp.  351-358, 1969. 

(2)  Johnson.  F.  S.,  "The  Solar  Constant." 
Journal  of  Meteorology.  11:431-439, 1954. 

(3)  Schulze,  R.,  and  IC  Grafe, 
"Consideration  of  Sky  Ultraviolet  Radiation 
in  the  Measurement  of  Solar  Ultraviolet 
Radiation,"  in  "The  Biologic  Effects  of 
Ultraviolet  Radiation,"  edited  by  F.  Urfoach. 
Pergamon  Press,  London,  pp.  359-372, 1969. 

(4)  Pathak,  M.  A,  et  aL,  "Sunlight  and 
Melanin  Pigmentation,"  in  "Photochemical 
and  Photobiological  Reviews,"  Vol.  I,  edited 
by  K.  C  Smith.  Plenum  Press,  New  York,  pp. 
211-239, 1976. 

4.  One  comment  recommended  that  a 
general  discussion  on  the  radiation  in 
"artificial  simlight"  or  "natural 
sunlight"  should  be  added  to  the  Panel's 
discussion  of  the  types  of  solar  radiation 
(43  FR  38206  at  38209).  The  comment 
stated  that,  in  addition  to  UV  radiation, 
visible  sunlight  and  IR  hght  play  an 
important  role  in  solar  radiation.  (The 
comment  apparently  is  referring  to  the 
fact  that  an  artificial  light  source 
("artificial  sunlight")  emits  mainly  UV 
radiation,  whereas  the  sim's  spectrum 
("natural  sunlight")  includes  UV 
radiation  and  also  visible  hght  and  IR 
radiation.) 

The  Panel's  discussion  focused  on  the 
UV  radiation  emitted  by  an  artificial 
light  source  ("artificial  sunlight")  and 
by  the  sun.  Although  agreeing  with  the 
comment's  observation  that  visible  and 
IR  radiations  are  also  important 
components  of  natural  sunlight,  the 
agency  believes  that  these  radiations 
(400  nm  and  beyond)  are  not  within  the 
scope  of  the  OTC  drug  review  of 
sxinscreens.  It  is  the  UV  portion  (290  to 
400  nm)  of  the  sim's  spectrum  ("natiu^l 
sunlight")  that  reaches  the  earth's 
surface  and  the  UV  radiation  from 
artificial  light  sources  ("artificial 
sunlight")  that  can  produce  skin 
erythema,  melanogenesis,  and  cancer 
(Ref.  1)  (43  FR  38206  at  38210  and 
38211).  The  majority  of  OTC  sunscreen 
ingredients  primarily  protect  the  skin 
from  UVB  radiation  (290  to  320  nmj  (43 
FR  38219  to  38253).  Therefore,  the 
Panel  did  not  discuss  solar  radiation  of 
longer  wavelengths,  i.e.,  visible  and  IR 
radiations.  Accordingly,  the  agency  does 
not  believe  that  it  is  necessary  to  add  a 
discussion  of  the  visible  and  IR 
radiation  present  in  "natural  sunlight" 
in  this  tentative  final  monograph. 

Referencea 

(1)  Parrish.  J.  A.,  H.  A.  D.  White,  and  M. 
A.  Pathak,  "Photomedicine,"  in 
"Dermatology  in  General  Medicine,"  2d  Ed., 
edited  by  T.  P.  Fitxpatrick,  etal.,  McGraw- 
Hill  Book  Company.  New  York,  pp.  942-994, 
1979. 

5.  One  comment  asserted  that  the 
Panel's  statement,  "The  sun's  rays 
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associated  with  diseases  are  related  to 
the  light  sensitivity  range  from  290  to 
800  nm."  at  43  FR  38206  at  38209  i> 
inconsistent  with  statements  made  at  43 
FR  38210  to  38212  about  the  harmful 
effects  of  sunlight  on  the  skin.^The 
comment  stated  that  the  Panel's 
discussion  on  disease  resulting  from 
exposure  to  the  sun's  rays  referred  only 
to  effects  caused  by  rays  in  the  range  of 
290  to  400  nm.  Therefore,  according  to 
the  comment,  it  was  inappropriate  to 
generalize  and  refer  to  the  effects  of 
solar  radiation  from  200  to  800  nm. 

The  Panel's  reference  to  solar 
radiation  in  the  range  of  290  to  800  nm 
was  background  information  to  identify 
the  range  of  wavelengths  associated 
with  diseases  related  to  light  sensitivity. 
I.e.,  photosensitivity  reactions  (Ref.  1). 
The  Panel's  discussion  of 
photosensitization  appears  at  43  FR 
38219.  The  Panel's  discussion  at  43  FR 
38210  to  38212  describes  in  detail  the 
more  serious  and  common  harmful 
effects,  i.e..  skin  cancer  and  premature 
skin  aging,  that  may  be  induced  by  the 
UV  radiation  bom  the  sun.  It  was  not 
intended  to  be  a  discussion  of  all  light 
sensitivity  diseases.  Therefore,  the 
agency  finds  no  inconsistency  in  the 
statements  referred  to  by  the  comment. 
BcfiBrance    . 

(1)  Kesten.  B.  M..  and  M.  Slatkin,  "Diseases 
Related  to  Light  Sensitivity,"  Archives  of 
Dermatology  and  Syphilology,  67:284-301. 
1953. 

6.  Referring  to  the  Panel's  statement 
that  "UV-C  is  not  effective  in 
stimulating  pigmentation  (tanning)"  (43 
FR  38206  at  38209  and  38210).  one 
comment  contended  that  this  statement 
is  incorrect  and  should  have  read  "UV- 
C  is  much  less  effective  in  producing 
pimnentation  than  UV-B." 

The  agency  has  reviewed  the 
scientific  literature  regarding  the  types 
of  solar  radiation  involved  in  tanning 
and  agrees  with  the  Panel's  statement. 
As  the  Panel  pointed  out.  UVC  radiation 
from  sunlight  does  not  reach  the  earth's 
surface  (43  FR  38209).  Tanning  involves 
two  distinct  photobiological  processes: 
immediate  tanning  and  delayed  tanning 
(Refs.  1  and  2).  Immediate  tanning  can 
be  induced  by  UVA  radiation  (320  to 
400  nm)  and  visible  hght  (400  to  700 
nm).  It  is  an  immediate  darkening 
reaction  that  occure  1  to  2  hours  after 
exposure  to  simlight.  It  does  not  involve 
melanogenesis  but  is  due  to  the 
darkening  of  preformed  pigment  in  the 
skin.  Delayed  tanning  is  a  process  that 
occurs  48  to  72  hours  after  exposure  to 
UVB  radiation  (290  to  320  nm)  and 
involves  the  synthesis  of  new  melanin 
pigment.  The  agency  is  unaware  of  any 
data  showing  that  solar  UVC  radiation 


(200  to  290  nm)  stimulates  pigmentation 
through  either  of  the  two  tanning 
processes. 


(1)  Jimbow,  K..  M.  A.  Pathak.  G.  Srabo,  and 
T.  B.  Fitzpatrick.  "Ultrastructural  Changes  in 
Human  Melanocytes  after  Ultraviolet 
Radiation."  in  "Sunlight  and  Man,"  edited  by 
M.  A.  Pathak.  et  al..  University  of  Tokyo 
Press.  Tokyo,  pp.  195-215, 1974. 

(2)  Pathak,  M.  A.,  and  K.  Stratton.  "EffecU 
of  Ultraviolet  and  Visible  Radiation  and  the 
Production  of  Free  Radicals  in  Skin,"  in  "The 
Biological  Effects  of  Ultraviolet  Radiation 
(with  emphasis  on  the  skin)."  edited  by  F. 
Urbach,  Pergamon  Press,  London,  pp.  207- 
222, 1969. 

7.  One  comment  argued  that  the 
Panel's  statement  that  the  maximum 
UVB  effect  is  reached  at  296.7  nm  (43 
FR  38206  at  38209)  is  incorrect  and  that 
the  maximum  effectiveness  of  the  UVB 
erythema  action  spectrum  is  between 
292  and  295  nm. 

For  many  years.  296.7  or  297  nm  was 
accepted  as  the  most  erythemogenic 
UVB  wavelength  in  the  standard 
erythema  curve.  At  the  time  the  Panel 
conducted  its  review,  various  sources 
reported  different  wavelengths  of  UVB 
radiation  as  producing  the  maximum 
erythemogenic  skin  response:  296  nm 
(Ref.  1),  296.7  nm  (Ref.  2),  and  297  nm 
(Ref.  3).  However,  other  sources  have 
reported  slightly  lower  wavelengths  as 
producing  this  response.  For  example, 
the  results  of  a  study  on  the  maximum 
erythemogenic  response  of  the  skin  of 
the  abdomen  using  a  high  pressure 
xenon  arc  grating  monochromator 
showed  292  nm  as  the  most 
erythemogenic  UVB  wavelength  (Ref.  4). 
Another  investigation  of  the  effect  of 
UVB  radiation  on  the  skin  on  the  back 
of  the  trunk  utilizing  a  high  intensity 
prism  grating  monochromator  resulted 
in  values  of  292.5  and  294  nm  for  the 
maximum  erythemogenic  response 
(Refe.  5  and  6).  Such  discrepancies  may 
be  the  result  of  improvements  in  the 
integrity  of  monochromatic  light  sources 
that  have  caused  the  erythema  action 
spectnma  to  be  reassessed.  Furthermore, 
because  the  area  of  the  body  exposed  to 
the  radiation  and  the  method  for 
assessing  the  erythemogenic  response 
may  vary  from  laboratory  to  laboratory, 
slight  differences  in  values  may  be 
reported  for  the  most  erythemogenic 
UVB  wavelength.  The  agency  invites  the 
submission  of  more  recent  data  and 
comment  on  a  proposed  action 
spectrum  appropriate  for  sunscreen 
drug  product  testing.  (See  comment  84.) 

Rflfiarancw 

(1)  Berger,  D.  S.,  "The  Theory  of 
Sunscreens  and  Suntanning,"  in  "The 
Chemistry  and  Manu&cture  of  Cosmetics," 


2d  Ed.,  Vol.  in.  edited  by  M.  G.  de  Navarre, 
Continental  Press,  Orlando,  FL.  pp.  159-172 
1975. 

(2)  Schulze,  R.,  "Effectiveness  of  UV 
Absorbers  and  Commercially  Available 
Sunscreens  (Wirksamkeit  von  UV-Absorbera 
und  Handelsueblicher  Sonnenschutzmittel," 
Journal  of  the  Society  of  Cosmetic  Chemists." 
14:544-565. 1963. 

(3)  Hausser,  K.  W.,  and  W.  Vahle, 
"Sunburn  and  Suntanning."  in  "The  Biologic 
EffecU  of  Ultraviolet  Radiation,"  edited  by  F. 
UrtMch,  Pergamon  Press,  Oxford,  United 
Kingdom.  1969,  pp.  3-21. 

(4)  Freeman.  R.  G,  et  al.,  "Relative  Energy 
Requirements  for  an  Erythemal  Response  of 
Skin  to  Monochromatic  Wavelengths  of 
Ultraviolet  Present  in  the  Solar  SpecUimi." 
Journal  of  Investigative  Dermatology,  47:586- 
592, 1966. 

(5)  Cripps,  D.  J.,  and  C  A.  Ramsay, 
"Ultraviolet  Action  Spectrum  with  a  Prism- 
Grating  Monochromator."  British  Journal  of 
Dermatology,  82:584-592,  1970. 

(6)  Cripps,  D.  J..  "Instrumentation  and 
Action  Spectra  in  Light-associated  Diseases," 
Journal  of  Investigative  Dermatology.  77:20- 
31.1981. 

8.  One  comment  disagreed  with  the 
Panel's  statement.  "At  307.4  nm  the 
maximal  amoimt  of  energy  to  cause 
sunburn  is  delivered  by  Oie  sun  to  the 
skin"  (43  FR  38206  at  38209).  The 
comment  noted  that  the  integration  of 
the  action  spectrum  for  erythema  and 
the  emission  spectrum  for  UVB  in  the 
summer  at  noon  in  Davos.  Switzerland, 
shows  the  peak  of  the  effectiveness 
spectrum  to  lie  in  the  vicinity  of  305  to 
308  nm.  Therefore,  the  comment 
contended  that  "the  maximal  amount  of 
sunburn  causing  energy"  is  not 
delivered  at  307.4  nm.  but  rather  that 
the  "maximal  effectiveness"  of  noon 
simlight  UV  radiation  is  located  near 
306  nm  rather  than  295  nm. 

The  agency  has  reviewed  the  study  by 
Schulze  (Ref.  1),  which  the  Panel  cited 
as  the  basis  for  its  statement  that  the 
maximal  amount  of  energy  to  cause 
sunburn  is  delivered  at  307.4  nm.  The 
agency  agrees  with  the  comment  that 
the  statement  is  incorrect.  Schulze 
combined  data  from  a  1935  study  by  the 
CIE,  which  determined  the  relative 
erythema  efficiency  of  various 
wavelengths  of  UV  radiation,  with  data 
from  a  study  by  Bener  conducted  in 
Davos.  Switzerland,  which  determined 
the  irradiation  intensity  of  sunlight  (see 
Table  1  and  Fig.  2  in  Ref.  1).  Schulze 
combined  the  data  from  the  two  studies 
to  obtain  an  efficiency  curve  for  global 
radiation,  i.e..  the  relative  erythema 
efficiency  of  various  wavelengths  of  UV 
radiation  multiplied  by  the  intensity  of 
the  irradiation  of  those  wavelengths. 
This  produced  an  efficiency  curve  for 
natural  sunlight  with  a  peak  at  307.4 
nm.  Because  307.4  nm  is  the  peak  of  the 
curve  resulting  from  the  combination  of 
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the  erytberos  action  spectnun  (CIE 
values)  and  the  solar  spectnun,  the 
value  actually  represents  an  erythema 
effectiveness  maximum.  (See  comment 
84  for  a  discussion  of  the  erythema 
effectiveness  spectrum.)  Therefore,  the 
Panel's  statement  should  have  read. 
"The  maximal  effectiveness  of 
ultraviolet  radiation  from  noon  simlight 
occtirs  at  about  307  nm." 

(1)  Schulze,  R.,  "EffBctivenesa  of  UV 
Absorbers  and  Commardally  AvHiiable 
Sunsrreens  (Wirkumkelt  von  UV-Ab«orbem 
und  Handelsublicher  SoniMnachutzmittel)," 
Journal  of  the  Society  of  Cosmetic  Chemists, 
14:544-565, 1963. 

9.  Three  comments  disagreed  with  the 
Panel's  statement  that  the  wythema 
reaction  is  maximal  in  intensity  at  6  to 
20  hours  after  exposing  to  UVB 
radiation  (43  FR  38206  at  38209).  Two 
of  the  comments  stated  that  the 
postexposure  time  for  the  maximum 
intensity  of  the  erythema  reaction  to 
UVB  radiation  is  12  to  24  hours,  and  the 
third  comment  reported  it  as  18  to  24 
hours.  One  comment  added  that  if 
postexposure  redness  is  maximum  in  6 
to  8  hours,  the  radiation  source 
contained  significant  UVC  radiation 
(wavelengths  less  than  "280  nm"),  and 

f>rovided  a  reference  for  this  statement 
Ref.  1).  One  of  the  comments  also 
disagreed  with  the  Panel's  statement 
that  the  erythema  reaction  to  UVA 
radiation  is  maximal  in  intensity  about 
72  hours  after  exposure  (43  FR  38209). 
The  comment  maintained  that  the 
erythema  reaction  to  UVA  radiation  is 
maximal  in  intensity  at  12  to  24  hours 
following  exposure  and  is  only 
maximum  at  72  hours  when 
photosensitizing  agents  such  as 
methoxypsoralen  (S-MCff*)  are  applied 
topically  or  given  orally. 

The  information  on  solar  energy 
provided  by  the  Panel  at  43  FR  38209 
was  intended  as  background 
information  and  is  not  included  in  the 
tentative  final  monograph.  Because  UVC 
radiation  from  the  sun  is  strongly 
absorbed  by  the  earth's  ozone  kyer  and. 
thus,  largely  prevented  from  reaching 
the  earth's  surface  (Ref.  2).  the  agency 
believes  that  it  is  not  necessary  to 
consider  UVC  radiation  in  the  tentative 
final  monograph  on  OTC  sunscreen 
drus  products. 

Tne  Panel  recommended 
postexpostue  tiaie  limits  of  16  to  24 
hours  for  the  evaluation  of  an  erythema 
reaction  to  UV  radiation  under  the 
testing  procedures  described  in 
§§  352.42(h),  352.43,  and  352.46. 
Although  the  comments  differed  on  the 
lower  time  limit  for  the  occurrence  of 
the  maximum  intensity  of  an  erythema 


reaction  following  UVB  radiation 
exposure,  there  appears  to  be  general 
agreement  on  24  nours  as  the  upper 
time  limit.  Investigators  assessing  the 
effects  of  UVA  and  UVB  radiations 
generally  use  24  hours  postexposure  as 
the  time  period  to  determine  tne  skin's 
erythema  reaction  to  these  radiations. 
The  agency  believes  that  the 
disagreement  concerning  the  lower 
postexposure  time  limit  for  the 
maximum  intensity  of  the 
erythemogenic  response  is  a  result  of 
differences  in  methodology  between 
laboratories,  i.e.,  differences  in  light 
source,  skin  types,  area  and  location  of 
skin  exposed,  and  variations  in  the 
judgment  of  the  maximum  response. 
Moreover,  the  agency  believes  that 
immediate  pigmentation  may  interfere 
with  an  investigator's  perception  of  the 
MED  if  the  evaluation  is  done  at  16 
hours'  postexposure.  The  agency 
believes  that  sunscreen  testing  results 
will  be  more  accurate  if  the  K&D  is 
determined  at  22  to  24  hours  post 
irradiation  rather  than  16  to  24  hours 
post  irradiation.  Therefore,  the  agency  is 
proposing  those  time  frames  in 
§§  352.72(h)  and  352.73  of  this  tentative 
final  monograph.  (See  comment  95.) 

RefiBraicas 

(1)  Pathak,  M.A.,  and  J.H.  Epstein,  "Normal 
and  Abnormal  Reactions  of  Man  to  Light,"  in 
"Dermatology  in  General  Medicine,"  edited 
by  T.B.  Fitxpatrick,  et  al.,  McCraw  Kill  Book 
Company,  New  Ycvk.  pp.  977-1036, 1971. 

(2)  Pathak.  M.A.,  T.B.  Pitzpatrick.  and  ).A. 
Parrish,  "Topical  and  Systemic  Approaches 
to  Protection  of  Human  Skin  Against  Harmful 
Effects  of  Solar  Radiation,"  in  "The  Science 
of  Photomedicine,"  edited  by  J.D.  Regan  and 
J.A.  Parrish,  Plenum  Press,  New  York,  pp. 
441-473, 1982. 

10.  Referring  to  the  Panel's  statement 
that  "approximately  20  to  50  millijoules 
per  centimeter  squared  (mj/cm*)  of  UVB 
energy  is  required  to  produce  one  MED 
•  •  •"  (43  FR  38206  at  38209),  one 
comment  stated  that  this  number  is 
approximately  correct,  provided  it  is 
specified  that  all  the  UVB  energy  has 
been  converted  by  means  of  an  action 
spectrum  to  the  effectiveness  of  UV 
radiation  of  a  wavelength  of 
approximately  297  nm.  The  comment 
added  that  the  statement  is  untrue  if  it 
is  integrated  energy  from  290  to  320  nm. 

The  agency  agrees  with  the  comment. 
In  its  report,  the  Panel  stated  the 
approximate  amount  of  energy  required 
for  each  of  the  bands  of  the  UV 
spectrum  (UVA.  UVB,  and  UVC)  to 
induce  one  MED.  This  statement 
illustrated  the  relative  amoimts  of 
energy  required  for  each  of  these  bands 
to  produce  one  MED.  The  agency  notes 
that  the  determination  of  an  MED  is 
highly  variable.  The  MED  varies  among 


individuals  and  for  different  sites  of  the 
body,  mainly,  because  of  varying 
degrees  of  pigmentation  and  thickness 
of  the  stratum  comeum  layer  of  the  skin 
(Ref.  1).  Other  variables  affecting  MED 
measurements  are  the  wavelengths  and 
irradiance  of  the  optical  source,  the 
distance  of  the  test  subject  from  the 
source,  the  size  of  the  exposed  test  area, 
the  angle  of  incidence  of  the  radiation 
on  the  test  area,  heat,  humidity,  wind, 
previous  light  exposure,  definition  of 
the  end  point,  and  the  time  the  response 
is  read  (Ref.  1).  In  a  study  where  these 
variables  were  controlled  and  the  MED 
of  one  individual  measured  for  UVB  and 
UVA  radiations,  the  amount  of  energy  of 
UVB  radiation  required  to  cause  1  N^^D 
was  19  mj/an'  (Ref.  2).  The  agency 
notes  that  this  value  correlates 
reasonably  well  with  the  range  cited  by 
the  Panel  (43  FR  38206  at  38209). 

The  agency  agrees  that  UV  energy 
should  be  converted  to  erythema 
effective  radiation  before  determining 
MEDs.  The  agency  discusses  the  use  of 
an  appropriate  action  spectrum  for  the 
OTC  sunscreen  testing  procedures  in 
comment  84. 
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Pitzpatrick,  et  al.,  McGraw-Hill  Book 
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(2)  Ying.  CY.,  J.A.  Parrish.  and  M.A. 
Pathak,  "Additive  Erythemogenic  Effects  of 
Middle  (280-320  nm)  and  Long  (320-400 
nm)  Wave  Ultraviolet  Light,"  foumal  of 
Investigative  Dermatology.  63:273-278, 1974. 

11.  Two  conmients  disagreed  with  the 
Panel's  statement  "In  the  long  run, 
suntanning  is  not  good  for  the  skin,"  (43 
FR  38206  at  38209).  One  comment  felt 
that  the  term  "suntanning"  is  not 
accurate  in  this  context  and  that  the 
term  "prolonged  sunbathing"  would  be 
preferred.  The  other  comment  stated 
that  the  term  "suntanning"  is  erroneous 
and  anecdotal  and  that  the  resulting  tan 
is  protective  against  subsequent  actinic 
damage.  This  commmit  stated  that  the 
terms  "prolonged  sunbathing"  or 
"excessive  sun  exposure"  should  have 
been  used. 

The  Panel  felt  that  overexposiue  to 
sunlight  damages  the  skin  and  can  lead 
to  various  skin  lesions,  and  that  the 
cumulative  exposure  to  sunlight  from 
childhood  into  adulthood  can  lead  to 
skin  cancer  (43  FR  38209).  When  the 
Panel  stated  that  "suntanning  is  not 
good  for  the  skin,"  it  was  expressing  a 
general  opinion  an  the  cumulative 
effects  of  exposure  to  sunlight.  The  use 
of  the  term  "suntanning,"  as  opp>osed  to 
"excessive  sun  exposure"  or  "prolonged 
sunbathing,"  was  the  Panel's  cnoice  of 
words.  The  use  of  any  of  these  terms 
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would  be  acceptable:  however,  changing 
the  Panel's  statement  would  not  affiact 
the  substance  of  the  Panel's  report  or  the 
tentative  final  monograph.  Therefore, 
the  agency  sees  no  basis  for  revising  the 
Panel's  statement. 

12.  One  comment  stated  that  the 
investigators  (Refe.  1  and  2)  who  were 
cited  in  the  Panel's  discussion  of  the 
types  of  solar  radiation  (43  FR  38206  at 
38210)  did  not  evaluate  the  enersy 
requirements  for  the  induction  oTan 
erythema  reaction  by  UVA,  UVB,  or 
UVC  radiation.  The  comment  stated  that 
the  Panel  should  have  referred  to 
investigators  who  reported  the  energy 
required  to  produce  the  MED  reaction 
(i.e.,  UVA  radiation  requires  about  20  to 
50  J/cm*,  UVB  radiation  requires 
approximately  20  to  50  mj/cm*.  and 
UVC  radiation  requires  about  5  to  20 
mj/cm*)  (43  FR  38209  to  38210).  The 
comment  argued  that  a  literature 
citation  of  this  important  information  is 
essential. 

The  agency  is  not  aware  of  the 
specific  source  used  by  the  Panel  for  the 
data  on  energy  requirements  for  the 
induction  of  an  erythema  reaction  as  a 
result  of  UVA,  UVB,  or  UVC  radiation. 
The  agency  notes,  however,  that  the 
figures  used  at  43  FR  38209  are 
comparable  to  those  appearing  generally 
in  the  Uterature  (Refs.  3  and  4). 
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13.  Refarring  to  the  Panel's  discussion 
of  factors  affecting  the  amount  of 
sunlight  exposure  (43  FR  38206  at 
38210),  one  comment  stated  that  the  UV 
energy  of  sunlight  is  greatest  between  10 
a.m.  and  2  p.m.  at  all  times  of  the  year, 
rather  than  (just)  in  midsummer  as 
stated  by  the  Panel.  The  comment  added 
that  while  the  amount  of  radiation 
received  varies  with  the  seasons, 
relative  intensity  does  not.  The 
comment  said  that,  in  the  Panel's 
discussion  of  morning  and  late 
afternoon  sun  angle,  the  phrase 
"reducing  the  ultraviolet  radiation 


component  of  sunlight  by  as  much  as  75 
percent"  is  an  appropriate  statement, 
rather  than  the  phrase  "reducing  the 
sunlight's  intensity  by  75  percent." 

The  agency  agrees  with  the  comment. 
On  any  day  of  the  year,  the  intensity  of 
the  UV  energy  of  sunlight  is  greatest 
between  10  a.m.  and  2  p.m.  (Ref.  1);  the 
intensity  of  the  UV  sunbuming 
component  of  sunlight  is  reduced  75 
percent  when  the  sun  is  at  an  angle  of 
about  45  degrees  (e.g.,  in  the  late 
afternoon)  (Ref.  2).  The  amount  or 
intensity  of  UVB  radiation  received  at 
the  earth's  surface  is  reduced  in 
proportion  to  the  angle  of  incidence  of 
the  radiation.  At  lower  angles  of 
incidence  UVB  radiation  is  attenuated 
by  a  longer  passage  through  the  ozone 
layer,  which  absorbs  UVB  radiation. 
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edited  by  M.A.  Pathak  et  al..  University  of 
Tokyo  Press.  Tokyo,  pp.  751-765. 1974. 

14.  One  comment  contended  that  the 
table  "Guide  for  Fair-Skinned  People" 
(43  FR  38206  at  38210)  is  confusing. 
The  comment  stated  that  it  is  not 
apparent  why  4  times  the  MED  should 
produce  a  painful  sunburn  in  New 
Jersey,  but  5  times  the  MED  should  do 
so  in  Florida,  or  why  8  times  the  MED 
should  produce  a  blistering  sunburn  in 
New  Jersey  and  12  times  the  MED 
should  do  so  in  Florida.  The  comment 
argued  that  these  data  are  incompatible 
with  each  other  and  should  be  verified 
with  the  authors  (Ref.  1). 

The  agency  has  determined  that  the 
dted  reference  (Ref  1)  in  the  Panel's 
report  is  not  the  source  of  the 
information  that  appears  in  the  "Guide 
for  Fair-Skinned  People"  (43  FR  38210). 
Further,  the  agency  is  not  aware  of  the 
source  of  this  information.  Because  the 
information  in  the  "Guide"  has  no 
bearing  on  the  content  of  the  tentative 
final  monograph,  it  will  not  be 
disctissed  further. 
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15.  Referring  to  the  Panel's  discussion 
of  the  harmful  effects  of  sunlight  on  the 
skin  (43  FR  38206  at  38210),  one 
comment  stated  that  "light  is  only  one 
of  the  parameters  inducing  skin  cancer." 
The  comment  added  that  "other 


environmental  parameters  are 
responsible  for  a  less  resistant  cell,  e.g.. 
nutrition,  lack  of  exercise,  alcohol, 
drugs,  smoking." 

The  agency  recognizes  that  UV 
radiation  is  not  the  only  parameter 
believed  to  be  responsible  for  inducing 
skin  cancer.  However,  parameters  such 
as  those  named  by  the  comment  are 
unrelated  to  the  use  of  OTC  sunscreen 
drug  products  and  are  beyond  the  scope 
of  this  rulemaking. 

16.  One  comment  stated  that  the  word 
"would"  appearing  at  43  FR  38206  at 

38210,  third  column,  line  6  should  be 
replaced  by  "could."  and  that  at  43  FR 

38211,  second  column,  line  23,  the 
words  "lower  wavelength  limit  of 
cancer-producing  radiation"  should  be 
replaced  by  "upper  wavelength  limit." 

The  word  "would"  referred  to  by  the 
comment  is  part  of  a  quote  by  Cleary 
(Ref.  1).  The  agency  has  reviewed  this 
reference  and  found  that  it  is  correctly 
quoted.  Therefore,  the  comment's 
suggested  change  would  be  incorrect. 

The  words  at  43  FR  38211  referring  to 
the  wavelength  limits  of  cancer- 
producing  radiation  were  cited  by  the 
Panel  as  being  supported  by  Blum  (Ref 
2).  The  agency  has  reviewed  this 
reference  and  agrees  with  the  comment 
that  the  words  "lower  wavelength  limit" 
are  incorrect;  however,  the  agency 
believes  that  the  sentence  in  the  Panel's 
report  could  have  been  clearer  if  it  had 
stated  "*  •  •  because  the  wavelengths 
that  cause  cancer  of  the  skin  of 
experimental  animals  are  those  320  nm 
and  shorter,  i.e.,  the  same  spectral  range 
that  produces  sunburn  in  human  skin 
•  •  •  ."  This  wording  would  be  more 
consistent  with  the  statement  made  by 
Blum. 
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17.  Referring  to  the  Panel's  definition 
of  "simscreen  sunburn  preventive 
agent"  (43  FR  38206  at  38213).  one 
comment  recommended  that  the  Panel 
make  a  statement  that  "the  sunscreen 
may  remove  the  sunbuming  rays,  but  it 
may  or  may  not  transmit  long- 
wavelength  ultraviolet  radiation  of  320- 
400  nm."  The  comment  mentioned  that 
PABA  may  absorb  radiation  from  290  to 
320  nm  but  will  transmit  radiation 
greater  than  320  nm,  whereas  a 
benzophenone  derivative  may  absorb 
UV  radiation  from  290  to  380  nm. 

In  discussing  the  types  of  solar 
radiation,  the  Panel  noted  that 
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"sunburn"  radiation  has  •  wavelength 
in  the  290  to  320  nm  region  and  not  the 
320  to  400  nm  region  (43  FR  38209). 
Therefore,  the  Panel  defined  a 
sunscreen  sunburn  preventive  agent  as 
an  active  ingredient  that  absorbs  95 
percent  or  more  of  the  light  in  the  UV 
range  at  wavelengths  from  200  to  320 
nm  and  thereby  removes  the  sunbuming 
rays  (43  FR  38213).  The  Panel  did  not 
include  this  definition  for  a  "simscreen 
sunburn  preventive  agent"  in  its 
recommended  monograph,  but  included 
a  definition  for  a  "sunscreen  active 
ingredient"  (in  §  352.3(b))  as  follows: 
"An  active  ingredimt  that  absorbs  at 
least  85  perrent  of  the  light  in  the  UV 
range  at  wavelengths  from  290  to  320 
nanometers,  but  transmits  UV  light  at 
wavelengths  longer  than  320 
nanometers.  Such  agents  permit  tanning 
in  the  average  individual  and  also 
permit  some  reddening  (erythema) 
without  pain."  This  definition  contains 
part  of  the  statement  requested  by  the 
comment  concerning  the  transniittance 
of  the  longer  wavelengths  of  UV 
radiation,  i.e.,  "transmits  UV  light  at 
wavelengths  longer  than  320  nm." 
However,  the  definition  would  not 
apply  to  ingredients  which  absorb  UV 
radiation  longer  than  320  nm,  e.g., 
dioxybenzone,  a  benzophenone 
derivative.  Therefore,  the  agency  is 
replacing  the  word  "transmits"  with  the 
phrase  "may  or  may  not  transmit"  in  the 
definition  and  is  including  the  revised 
definition  in  §  352.3(c)  of  this  tentative 
final  monograph.  The  definition  will  be 
applicable  to  sunscreen  active 
ingredients  that  absorb  and  transmit  UV 
radiation  in  the  320  to  400  nm  range. 
The  agency  is  also  proposing  to  replace 
the  term  "UV  hght"  with  "UV 
radiation."  (See  comment  2.)  Regarding 
the  last  sentence  io  the  Panel's 
recommended  definition,  the  agency 
does  not  believe  that  this  sentence  is 
necessary  to  define  a  sunscreen  active 
ingredient.  Therefore,  the  last  sentence 
in  the  Panel's  recommended  definition 
is  not  being  retained.  The  proposed 
definition  in  §  352.3(c)  for  a  simscreen 
aciive  ingredient  now  reads  as  follows: 
"An  active  ingredient  that  absorbs  at 
least  85  percent  of  the  radiation  in  the 
UV  range  at  wavelengths  from  290  to 
320  nanometers,  but  may  or  may  not 
transmit  radiation  at  wavelengths  longer 
than  320  nanometera." 

18.  Referring  to  the  Panel's  definitions 
of  a  sunscreen  sunburn  preventive  agent 
and  a  sunscreen  simtanning  agent  (43 
FR  38206  at  38213),  one  comment 
suggested  that  these  definitions  should 
mention  "the  measuring  conditions 
because  of  the  correlation  between  layer 
thickness  and  transmission. " 


The  Panel  realized  that  its  definitions 
are  based  on  the  UV-absorbing 
properties  of  a  single  active  ingredient 
of  a  sunscreen  product,  not  on  how  the 
Ingredient  might  perform  in  a  final 
formulation  or  in  combination  with 
other  active  ingredients  (48  FR  38213). 
Therefore,  the  Panel  included  final 
formulation  testing,  with  specific 
measuring  conditions,  in  its 
recommended  monograph.  The  Panel, 
however,  did  not  include  definitions  of 
a  sunscreen  sunburn  preventive  agent  or 
a  sunscreen  simtanning  agent  in  its 
recommended  monograph.  The  agency 
also  does  not  proi>o8e  to  include 
definitions  in  the  tentative  final 
monograph.  Thus,  it  is  not  necessary  to 
revise  the  Panel's  definitions. 

19.  One  comment  noted  that  the  Panel 
stated  that  sunscreen  active  ingredients 
may  be  combined  with  other  active 
in^edients  such  as  skin  protectants  (43 
FR  38206  at  38217).  The  comment 
added  that  the  Panel  did  not  define  the 
term  "skin  protectant"  and  asked  the 
meaning  of  the  term. 

The  terra  "skin  protectant"  was 
defined  in  proposed  §  347.3(a)  of  the 
tentative  final  monograph  for  OTC  skin 
protectant  drug  products,  published  in 
the  Federal  Roister  of  February  IS, 
1983  (48  FR  6832),  as  follows:  "A  drug 
which  protects  injured  or  exposed  skin 
or  mucous  membrane  surface  bom 
harmful  or  annoying  stimuli."  A  final 
definition  will  appear  in  the  final 
monograph  for  OTC  skin  protectant 
drug  products  in  a  future  issue  of  the 
Federal  Register. 

20.  Referring  to  the  Panel's  general 
discussion  on  sunscreens  (43  FR  38206 
at  38218),  one  comment  questioned  the 
source  of  the  Panel's  description  of  an 
ideal  sunscreen  vehicle.  The  comment 
stated  that  every  person  has  his  or  her 
own  ideas  about  an  Ideal  vehicle, 
depending  on  skin  constitution  and  the 
environment,  and  added  that  a  certain 
content  of  emollients  is  important, 
especially  in  a  dry  climate  and  in  water. 

The  Panel  described  the 
characteristics  of  an  ideal  sunscreen 
vehicle  at  43  FR  38218  as  follows:  "An 
ideal  sunscreen  vehicle  would  be  stable, 
neutral,  nongreasy,  nondegreasing, 
nonirritant,  nondehydrating,  nondrying, 
odorless,  efficient  on  all  kinds  of  human 
skin,  hold  at  least  50  percent  water,  be 
easily  compounded  of  known 
chemicals,  and  have  infinite  stability 
during  storage."  The  Panel  pointed  out 
that  there  is  no  ideal  vehicle  and  that 
the  vehicles  in  common  use  represent  a 
compromise  of  advantages  against 
disadvantages.  Vehicles  for  topical 
delivery  of  active  ingredients  are 
complex  mixtures  of  substances 
involved  in  physical  and  chemical 


interactions  with  the  outer  layer  of 
human  skin.  The  effects  of  abrasion, 
sweating,  and  washing  on  the  physical 
and  chemical  properties  of  the  active 
ingredients  often  depend  upon  the 
vehicle. 

The  agency  believes  that  the  Panel 
based  its  description  of  an  ideal 
sunscreen  vehicle  on  the  experience  of 
its  members  with  varioiis 
dermatological  preparations  and  on 
information  foiud  in  standard 
references,  textbooks,  and  the  scientific 
literature  concerning  the  anatomy  and 
physiology  of  the  skin  (43  FR  38217). 
The  Panel  did  not  make  any 
recommendations  concerning  sunscreen 
vehicles  for  inclusion  in  the  monograph. 
However,  it  did  state  in  its  definition  of 
SPF  value  in  §  352.3(d)  that  this 
determination  is  to  be  made  on  the 
"final  formulation  of  the  simscreen 
product,"  which  includes  the  vehicle. 
Also,  the  water  resistant  tests  proposed 
by  the  Panel  in  §  352.46  are  to  be 
conducted  with  the  final-formulated 
sunscreen  product.  (The  agency  is  not 
proposing  the  Panel's  recommended 
sweat  resistance  test.  See  comment  100.) 

The  agency  acknowledges  that  there 
are  different  ideas  about  what 
constitutes  an  ideal  vehicle  for  a 
sunscreen  drug  product.  The  Panel's 
general  discussion  of  an  ideal  vehicle 
provides  useful  guidance  to 
manufacturere  of  these  products. 

21.  Referring  to  the  Panel's  general 
discussion  on  sunscreens  (43  FR  38206 
at  38219),  one  comment  stated  that  the 
Panel's  definition  of  the  term 
phototoxicity  is  inaccurate  and 
incomplete.  The  comment 
recommended  careful  rewording  and 
revision  of  the  definition.  The  comment 
argued  that  (1)  Phototoxicity  is  a  dose- 
related  response  ("usually  an 
exaggerated  sunburn  reaction  of  all 
individuals  to  adequate  simultaneous 
exposure  to  a  photoreactive  chemical 
and  radiation  of  appropriate 
wavelengths"),  (2)  the  exposure  of  skin 
to  radiation  alone  may  not  produce  any 
reaction  in  skin  or  may  produce  a 
minimal  reaction  which  is  not 
pathologic,  (3)  the  topical  application  of 
the  product  or  the  chemical  ingredient 
of  the  product  may  not  produce  any 
reaction,  (4)  in  phototoxic  reactions, 
simultaneous  exposure  of  the  skin  to  the 
chemical  and  the  radiation  of 
appropriate  wavelength  will  result  in  an 
abnormal  pathologic  reaction 
manifested  by  erythema,  edema,  and 
even  a  blistering  response,  (5)  the 
fluorescence  property  of  a  molecule  has 
nothing  to  do  with  phototoxicity 
because  there  are  hundreds  of  molecules 
that  are  fiuorescent  and  yet  are  not 
photosensitizing,  and  (6)  skin 
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photosensitization  can  occur  when  the 
absorbed  enei]gy  by  the  chemical  leads 
to  the  formation  of  either  free  radicals, 
singlet  oxygen,  covalent  conjugation 
with  DNA,  ribonucleic  add,  and 
protein,  or  damage  of  the  cell  membrane 
and  lysosomes. 

The  Panel's  report  was  not  intended 
to  be  an  in-depth  discussion  of 
phototoxicity.  Rather,  the  Panel  defined 
phototoxicity  as  it  relates  to  the  general 
discussion  of  simscreens  and  the  effects 
of  exposure  to  stmlight.  The  agency  is 
not  including  a  definition  of 
phototoxicity  in  this  tentative  final 
monograph.  However,  the  agency 
discusses  its  position  on  sunscreen 
protection  from  phototoxic  and 
photoallergic  reactions  in  comment  33. 

22.  One  comment  recommended  that 
FDA  "advertise"  the  most  effiective 
sunscreen  products  and  the 
recommended  percentage  of  the 
ingredients  in  sunscreen  preparations. 

The  agency  is  proposing  in  this 
tentative  final  monograph  explicit  and 
detailed  labeling  that  manufacturere 
may  use  for  all  Category  I  sunscreen 
drug  products.  This  includes  SPF 
values,  which  are  required  in  sunscreen 
labeling  as  a  guide  as  to  how  a  product 
will  act  on  a  consumer's  skin,  and  five 
optional  labeling  claims  (under 
"Product  Category  Designation")  that 
are  related  to  the  SPF  values  of 
sunscreen  ingredients  (e^.,  minimal 
(SPF  2  to  under  4),  moderate  (SPF  4  to 
under  8),  high  (SPF  8  to  under  12),  very 
high  (SPF  12  to  under  20),  and  ultra 
high  (SPF  20  to  30)).  (See  comment  45 
for  a  discussion  of  new  terminology  for 
PCD's.)  In  addition,  the  monograph  will 
provide  the  effective  dosage  hmits  (on  a 
percentage  basis)  for  each  Category  I 
sunscreen  inpedient.  (See  comment  37.) 

After  pubhcation  of  the  final 
monograph,  all  simscreen  drug  products 
marketed  OTC  will  have  to  comply  with 
the  standards  of  safaty  and  effectiveness 
established  by  the  agency  and  be  labeled 
accordingly.  This  labeling  will  enable 
consumers  to  select  the  product  that  is 
appropriate  for  their  use. 

23.  One  comment  suggested  that  the 
agency  formulate  specific  guidelines  for 
providing  safe,  effective  sunscreen 
lotions,  creams,  and  gels  for  use  on 
children.  The  comment  stated  that  the 
AAD  and  the  Skin  Cancer  Foundation 
are  committed  to  educating  parents  on 
the  importance  of  protecting  their 
children  against  the  potential  harmful 
effects  of  solar  radiation.  The  comment 
contended  that,  although  the  skin  of 
children  is  more  sensitive  to  the  effects 
of  sunlight  than  is  the  skin  of  adults, 
specific  sunscreens  for  children  have 
not  been  marketed.  Also,  specific 
guidelines  for  evaluating  the  safety  and 


effectiveness  of  sunscreens  for  children 
are  not  available.  However,  the 
comment  also  stated  that  diildren  are 
more  sensitive  to  contact  irritation 
reactions  and  delayed  hypersensitivity 
reactions  to  chemicals  that  may  be 
present  in  a  sunscreen  product.  The 
comment  added  that  recently  some 
manufacturers  are  claiming 
effectiveness  of  their  product  for 
children's  skin,  but  that  tests  performed 
to  support  such  a  claim  were 
unsatisfactory. 

A  second  comment  disagreed  with  the 
comment  above  regarding  the  need  for 
special  guidelines  on  SW  values  of 
sunscreens  designed  especially  for 
children.  This  comment  stated  that,  as 
with  all  sunscreen  products,  appropriate 
safety  and  effectiveness  testing  should 
be  conducted  prior  to  marketing.  This 
comment  cited  the  transcript  of  the 
January  26. 1988  FDA  meeting  on  OTC 
sunscreen  drug  products  at  page  37  (Ref. 
1)  where  one  participant  contended  that 
"•  •  *  there  is  a  great  need  for  high 
SPF  sunscreens  in  children.  They  are 
the  ones  who  get  the  most  sunli^t."  In 
addition,  the  participant  stated  that 
"•  *  *  two-mirds  of  all  the  radiation 
you  are  going  to  get  is  before  age  15  or 
20  and  it  is  there  that  the  greatest 
proteciion  has  to  be  given." 

The  Topical  .Analgesic  Panel 
discussed  "adult  skin"  and  "infant 
skin"  in  its  report  on  OTC  external 
analgesic  drug  products,  published  in 
the  Federal  Register  of  December  4, 
1979  (44  FR  69768  at  69773),  and  in  its 
report  on  OTC  simscreen  drug  products 
(43  FR  38206  at  38217).  The  Panel  was 
concerned  with  possible  differences  in 
percutaneous  absorption  between  infant 
skin  and  adult  skin.  The  Panel 
thoroughly  discussed  the  absorptive 
characteristics  of  infant  and  adult  skin 
and  defined  adult  human  skin  to  be  that 
of  individuals  older  than  6  months  of 
age.  The  Panel  stated  that  the  skin  of 
infants  under  6  months  may  have 
diFimrjt  absorptive  characteristics.  In 
order  to  provide  an  added  margin  of 
safety,  the  Panel  stated  that  stmscreen 
ingredients  which  it  reviewed  are  not  to 
be  used  on  children  under  the  age  of  6 
months  (44  FR  69773).  The  Panel 
considered  this  margin  of  safety 
important  because  biologic  systems 
which  metabolize  and  excrete  drugs 
absorbed  through  the  skin  may  not  be 
fully  developed  in  children  under  the 
age  of  6  months  (43  FR  38217).  The 
Panel  recommended,  and  the  agency 
agrees,  that  only  simscreen  drug 
products  providing  a  minimum  SPF 
value  of  4  should  be  used  on  children 
between  6  months  and  2  years  of  age. 
All  sunscreen  products,  regardless  of 
their  SPF  value,  may  be  used  on 


children  2  years  of  age  and  older.  The 
agency  is  proposing  to  include  these 
requirements  in  the  directions  for  use. 
(See  comments  61  and  66.) 

In  addition,  the  agency  notes  that  the 
first  comment  did  not  submit  data  to 
support  its  contention  that  the  skin  of 
children  is  more  sensitive  than  is  the 
skin  of  adults  to  sunlight,  contact 
dermatitis,  or  delayed  sensitivity 
reactions;  nor  did  the  comment  submit 
results  to  substantiate  its  claim  that 
"tests  performed  •  •  •  were 
unsatisfactory." 

The  agency  agrees  that  the  use  of 
sunscreens  with  high  SPF  values  may  be 
advantageous  to  adults  and  chiiaren. 
(See  comment  46.)  The  agency  believes, 
however,  that  the  need  for  special 
guidelines  for  the  use  of  sun8cr«>en  drug 
products  designed  especially  for 
children,  as  suggested  by  the  first 
comment,  has  not  been  established. 

Reference 

(1)  Transcript  of  meeting  between  the 
public  and  FDA  to  discuss  appropriate 
testing  procedures  for  OTC  sunscrt»en  drug 
products,  January  26, 19d«,  Rtxkv-ille,  MD, 
page  37,  conunent  no.  TR.  Dockat  No.  78N- 
0038,  Doclcets  Management  Branch. 

B.  Comments  on  Drug/Cosmetic  Status 
of  Sunscreen  Drug  Products 

24.  Four  comments  maintained 
cosmetic  companies  were  not  afforded 
the  opportunity  to  participate  in  the 
sunscreen  products  rulemaking  process 
because  they  were  not  given  adequate 
notice.  One  comment  stated  that  the  fact 
that  a  cosmetic  trade  association  and 
certain  cosmetic  manufacturers 
participated  in  these  proceedings  does 
not  alter  this  reasoning  because  many 
cosmetic  companies  also  sell  drug 
products.  Two  comments  emphasized 
that  although  a  notice  was  published  in 
the  Federal  Register  of  December  12, 
1972  (37  FR  26456),  this  notice  gave  no 
indication  that  FDA  might  attempt  to 
reclassify,  as  drugs,  articles  historically 
regulated  as  cosmetics  or  otherwise  to 
establish  any  requirements  for 
cosmetics.  The  comments  stated  that  (1) 
The  notice  invited  submissions  with 
respect  to  "sunburn  prevention  and 
treatment  drug  products"  and  (2)  that 
there  was  no  indication  that 
manufacturers  of  cosmetic  products 
containing  sunscreens  might  be  subject 
to  the  same  compositional  or  labeling 
requirements  as  sunburn  prevention 
products.  The  comments  added  that 
there  were  factors  that  could  have  led 
the  cosmetic  industry,  including 
manufacturers  of  simtan  products,  to 
conclude  that  there  was  no  need  to 
submit  data  and  information  to  the 
Topical  Analgesic  Panel  concerning 
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products  traditionally  regarded  solely  as 
cosmetics.  These  factors  included  FDA's 
statement  in  the  Federal  Register  of 
May  11. 1972  (37  FR  9473)  in  the 
procedural  regulations  governing  the 
ore  drug  review  that  it  would  not 
review  products  for  which  only 
cosmetic  claims  were  made.  FDA's 
Trade  Correspondence  (Ref.  1).  and 
FDA's  cosmetic  product  regulations. 
The  comments  stated  that  if  FDA 
intends  to  regulate  cosmetic  products 
under  the  OTC  drug  regulations,  the 
current  proposal  should  be  withdrawn 
and  the  Panel  reconvened  to  consider 
submissions  from  cosmetic 
manufacturers,  pursuant  to  a  new  and 
sufficient  notice  and  request  for 
information. 

The  agency  does  not  agree  with  the 
comments.  Both  the  public  and  the 
cosmetic  industry  have  had  and  will 
continue  to  have  the  opportunity  to 
participate  fully  in  the  process  for 
developing  the  sunscreen  monograph. 
The  agency  regularly  published  notices 
in  the  Federal  Register  announcing  the 
dates  of  the  Topical  Analgesic  Panel's 
meetings.  A  part  of  each  meeting  was 
op«i  to  the  public,  and  minutes  of  the 
meetings  were  available  to  the  public. 
One  of  the  industry  liaison  members  on 
the  Panel  was  nominated  by  the  CTFA, 
the  principal  cosmetic  industry  trade 
association.  Thus,  adequate  notice  was 
provided  for  all  parties,  including 
cosmetic  manufacturers,  to  present  their 
positions  to  the  Panel  during  its 
deliberations.  Interested  persons  had  a 
similar  opportunity  to  comment  and 
submit  information  to  the  agency 
following  publication  of  the  Panel's 
report.  Furthermore,  in  the  Federal 
Register  of  September  4, 1987  (57  FR 
33598),  the  agency  announced  that  a 
public  meeting  to  discuss  sunscreen 
testing  procedures  would  be  held  on 
January  26, 1988,  and  that  the 
administrative  record  for  sunscreen 
drug  products  would  be  reopened  until 
April  2, 1988.  Several  cosmetic 
companies  and  the  CTFA  participated 
in  that  meeting  and  submitted  written 
comments  to  the  agency.  Finally,  the 
present  tentative  final  monograph  is  a 
proposed  regulation.  Once  again,  all 
interested  parties  have  an  opportunity 
to  participate  and  to  make  tneir  views 
known  before  a  final  regulation 
(monograph)  is  issued. 

The  agency  emphasizes  that  this 
rulemaking  for  OTC  sunscreen  products 
applies  only  to  drug  products  that 
contain  sunscreen  ingredients,  display 
labeling  that  identifies  those  active 
ingredients  as  sunscreens,  or  display 
labeling  claims  that  allude  to  the  sun- 
blocking  or  sun-protection  properties  of 
those  active  ingredients.  The  distinction 


between  sunscreen-containing  products 
that  are  drugs  and  those  that  are 
cosmetics  is  discussed  in  comment  27. 

Rafisrenca 

(1)  "FD  ft  C  Act  Trade  Qotss pondenca," 
United  States  DepartnMnt  of  A^culture, 
Food  and  Drug  Administration,  TC-61, 
February  15, 1940. 

25.  Several  comments  stated  that 
many  cosmetics  are  currently 
"represented"  as  aids  in  acquiring  an 
even  tan  or  as  useful  in  screening  the 
sun,  but  are  not  "represented"  for  the 
treatment  or  prevention  of  sunburn.  The 
comments  maintained  that  the  proposed 
monograph  should  be  clarified  to 
eliminate  ambiguity  and  to  exclude 
cosmetic  products  (e.g.,  moisturizers, 
make-up,  and  lipsticks)  more  explicitly 
by  revising  the  monograph  to  state  that 
cosmetics  are  excluded.  The  comments 
stated  that  the  proposed  rule  can  have 
no  application  to  cosmetic  products  as 
they  are  defined  in  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act),  and 
that  the  mandate  of  the  OTC  drug 
review  is  to  evaluate  the  safety  and 
efi'ectiveness  of  acknowledged  drugs, 
not  to  provide  a  means  for  the 
reclassification  of  products. 
Consequently,  some  comments 
suggested  that  proposed  §  352.1 
"Scope"  be  amended  by:  (1)  Changing 
the  term  "sunscreen  product"  to  read 
"drug  represented  for  use  in  prevention 
of  sunburn"  and  (2)  adding  at  the  end 
of  S  352.1  the  sentence  "This  part  does 
not  apply  to  an  article  represented  for 
use  as  a  sunscreen  or  containing  an 
ingredient  with  sunscreen  properties  if 
the  article  is  intended  for  use  solely  as 
a  cosmetic  as  defined  in  section  201  (i) 
of  the  act,  21  U.S.C  321(i)."  One 
comment  suggested  rewording  §  352.1  to 
read  "An  Over-the-Counter  sunscreen 
drug  product  in  a  form  suitable  for 
topical  administration  •  •  •  ."  This 
comment  also  suggested  adding  the 
following  to  the  end  of  §  352.1:  "a 

Eroduct  otherwise  a  cosmetic  shall  not 
B  considered  a  'drug'  because  it 
contains  a  sunscreen  agent  and  such  fact 
is  recognized  in  product  labeling  or 
promotion  as  'contains  sunscreen.'  " 

Conversely,  one  comment  contended 
that  the  word  "simscreen"  in  §  352.1 
should  be  clearly  defined  to  include  all 
products  that  consumers  consider 
writhin  the  meaning  of  the  term  suntan 
lotion.  I.e..  any  product  sold  for  use  on 
the  skin  in  connection  with  sunbathing, 
swimming,  or  other  outdoor  activity. 

The  agency  agrees  with  the  comments 
that  stated  that  the  monograph  for  OTC 
siinscreen  products  appUes  only  to 
drugs.  However,  the  agency  has 
tentatively  concluded  that  any  product 
containing  sunscreen  active  ingredients 


and  displaying  sunscreen  labeling 
claims  Is  a  drug  even  if  the  product  is 
not  labeled  for  the  prevention  or 
treatment  of  sunburn  (see  comment  27). 
In  order  to  clarify  that  the  scope  of  this 
monograph  extends  only  to  drug 
products,  and  to  be  consistent  with  the 
format  of  monographs  for  other  OTC 
drug  product  categories,  the  word 
"drug"  is  being  added  to  §  352.1  to  read: 
"An  over-the-counter  stinscreen  drug 
product  in  a  form  suitable  for  topical 
administration  *  *  •  ."  Because  this 
section,  as  revised,  clearly  applies  only 
to  drug  products,  the  agency  believes 
that  it  would  be  redimdant  to  add  a 
sentence  to  the  end  of  §  352.1 
emphasizing  that  the  proposed  rule  does 
not  apply  to  cosmetics. 

The  agency  disagrees  with  the 
comments  that  products  which  are 
primarily  designed  to  be  used  as 
cosmetics  but  which  contain  a 
sunscreen  active  ingredient  are  outside 
the  scope  of  the  monograph.  However, 
the  agency  recognizes  that  products 
such  as  lipsticks  and  make-up 
preparations  containing  simscreen 
active  ingredients  and  displaying 
sunscreen  labeling  claims  may  require 
separate  consideration.  Accordingly,  the 
agency  is  proposing  appropriate  labeling 
for  such  products.  (See  comments  27 
and  52.) 

The  agency  does  not  agree  with  the 
comment  that  suggested  that  the  word 
"sunscreen"  should  be  defined  as 
pertaining  to  all  products  sold  for  use 
on  the  skin  in  connection  with 
sunbathing,  swimming,  or  other  outdoor 
activity.  The  agency  recognizes  that 
many  OTC  products  sold  for  use  on  the 
skin  in  connection  with  simbathing, 
swimming,  or  other  outdoor  activity 
contain  no  sunscreen  active  ingredients, 
provide  no  sunscreening  protection,  and 
do  not  have  drug  labeling.  In  addition, 
as  discussed  in  comment  27,  some 
products  such  as  shampoos,  hair 
conditioners,  or  nail  polishes  may 
contain  a  sunscreen  and  bear  only 
cosmetic  labeling.  These  products  are 
cosmetics  and,  therefore,  are  not  within 
the  scope  of  this  monograph. 

The  agency  believes  that  the  revised 
"Scope"  language  being  proposed  in 
§  352.1  of  this  tentative  final  monograph 
will  adequately  define  the  coverage  of 
this  class  of  drugs. 

26.  Four  comments  suggested  revising 
the  statement  of  identity  in  §  352.50(a) 
to  read  "sunburn  prevention  product" 
(instead  of  "sunscreen")  in  order  to 
distinguish  between  sunscreen- 
containing  products  that  make  a  specific 
"representation"  regarding  usefulness  in 
the  prevention  of  simbum  (i.e., 
sunscreen  drug  products]  and 
sunscreen-containing  products  that  refer 
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to  suntanning  or  to  scrsening  or 
blocking  the  sun  (i.e.,7«m8creen 
cosmetic  products).  The  comments 
recommended  using  the  term  "Sunburn 
prevention  product"  throughout  the 
monograph  instead  of  the  term 
"sunscreen"  to  describe  the  regulated 
class  of  drug  products.  Another 
comment  su^sted  that  the  term  "sun 
prevention  product"  be  used  in  the 
monograoh  in  lieu  of  "sunscreen." 

One  of^the  comments  stated  that  FDA 
should  adopt  a  statement  of  identity  for 
cosmetic  products  containing  a 
simscreen  ingredient  intended  for 
everyday  nonbeach  use  that  is  different 
from  the  statement  adopted  for  beech 
products  containing  a  sunscreen 
ingredient.  The  comment  suggested 
"skin  shield."  "UV  light  block."  "UV 
bght  filter,"  or  any  other  such  similar 
statement.  The  comment  recommended 
that  this  statement  of  identity  appear  on 
the  label  of  an  everyday  use,  nonbeach 
cosmetic  product  along  with  any  other 
statement  of  identity  required  for  such 
a  product  in  21  CFR  701.11  (e.g.,  "Brand 
|X  Facial  Cream  and  (or  with)  ^in 
lShield'1. 

The  comment  also  suggested  that  FDA 
define  products  for  which  this  new 
istatement  of  identity  would  be 
lapplicable  as  "Drug  products  containing 
one  of  the  active  ingredients  set  forth  in 
S  352.10  and  bearing  labeling  limited  to 
the  chronic  exposure  representations  in 
«  352.50(b)(l)(iv)  or  (b)(l)(v).  and  not 
represented  for  use  in  the  prevention  or 
treatment  of  sunburn."  The  comment 
maintained  that  "adoption  of  such  a 
definition  is  a  necessary  recognition  of 
|the  distinctive  nature  of  everyday  use, 
nonbeach  beauty  products  that  contain 
ja  sunscreen  ingredient  and  are 
represented  as  useful  in  the  prevention 
of  skin  cancer  and/or  premature  aging  of 
Ihe  skin,  but  are  not  represented  for  the 
prevention  or  treatment  of  sunburn." 

The  agency  does  not  agree  with  the 
comments  that  the  statement  of  identity 
in  §  352.50(a)  of  this  tentative  final 
monograph  should  be  changed  to  read 
"sunburn  prevention  product"  or  "sun 
prevention  product"  instead  of 
"sunscreen,"  or  that  these  terms  should 
replace  "sunscreen"  throughout  the 
monograph.  The  agency  believes  that 
the  term  "sunscreen"  appropriately 
identifies  a  product  that  reduces  the 
amount  of  harmful  UV  radiation  from 
sunlight  impinging  on  the  skin. 
Sunscreen  active  ingredients  absorb 
specific  segments  of  the  UV  spectrum, 
or  they  reflect  or  scatter  UV  radiation 
and  thereby  prevent  it  firom  reaching  the 
skin.  Sunscreens  only  extend  the 
amoiut  of  time  necessary  for  the  sun  to 
produce  a  sunburn.  To  classify  these 
products  as  "sunburn  prevention 


products"  or  "sun  prevention  products" 

would  mislead  the  consiimer;  these 
products  only  mi.  derate  the  erythemal 
reaction  of  the  exposed  skin,  and  the 
possibility  of  sunburn  still  remains.  The 
agency  tentatively  concludes  that  the 
term  "sunscreen"  appropriately 
describes  the  principal  intended  action 
of  these  drug  products,  and  that  this 
term  is  well  understood  by  ccmsumers. 
Therefore,  in  this  tentative  final 
monograph,  the  agency  is  proposing  that 
the  labeling  of  the  product  identifies  the 
product  as  a  "sunscreen." 

The  agency  does  not  believe  that 
separate  statements  of  identity  or 
separate  definitions  are  necessary  to 
distinguish  "nonbeach"  products  that 
contain  sunscreens  but  are  not  indicated 
for  the  prevention  or  treatment  of 
sunburn  from  "beach"  products 
containing  sunscreens.  The  agency  is 
aware  that  some  products,  such  as 
lipsticks  and  make-ups,  contain 
sunscreen  active  ingredients  and 
display  Category  I  sunscreen  labeling 
claims  other  than  for  the  prevention  or 
treatment  of  sunburn.  These  products 
are  primarily  intended  for  use  as 
cosmetics.  Nevertheless,  these  products 
are  also  drugs  and  cannot  be  regarded 
solely  as  cosmetics  because  the 
sunscreen  added  to  the  product  is 
intended  to  provide  protection  from  the 
sun.  Some  of  the  labeling  recommended 
by  the  Panel  for  sunscreen  drug 
products  may  not  be  appropriate  for 
these  products.  Therefore,  the  agency  is 
proposing  alternative  labeling, 
including  specific  warnings  and 
directions,  for  products  such  as  lipsticks 
and  make-ups.  (See  comments  27  and 
52.)  The  agency  believes  that  these 
regulations  will  adequately  distinguish 
between  "beach"  and  "nonbeach" 
sunscreen-containing  drug  products. 

27.  Several  cosmetic  manufacturers 
and  a  cosmetic  trade  association 
submitted  comments  stating  that  certain 
cosmetic  products  are  not  subject  to 
regulation  under  an  OTC  drug 
monograph.  Such  products  include 
makeups,  lipsticks,  and  suntanning 
preparations  containing  a  sunscreen 
ingredient  and  displaying  labeling  that 
refers  to  the  sun-shielding  or  sun- 
bloclcing  properties  of  the  product,  but 
not  claiming  to  pre\'ent  sunburn.  The 
comments  maintained  that  when  an 
ingredient  can  be  used  for  either  drug  or 
cosmetic  purposes,  its  status  as  a  drug 
or  a  cosmetic,  or  both,  is  determined  by 
the  representations  made  by  the 
manufacturer  or  distributor  in  the 
labeling  or  advertising  for  the  product. 
Many  comments  emphasized  tnat  mere 
inclusion  of  an  ingredient  in  a  product 
does  not  cause  the  product  to  biacome  a 
drug  if  the  finished  product  is  intended 


for  use  only  as  a  cosmetic.  To  support 
their  contentions,  some  of  the  comments 
cited  the  definitions  of  "drug"  and 
"cosmetic"  in  sections  201(^  and  (i)  of 
the  act  (21  U.S.C.  321(g)  andd))  and 
prior  case  law.  The  comments  also 
maintained  that,  according  to  an  "FDA 
FD  &  C  Act  Trade  Correspondence  of 
1940  (TC-61)"  (I^f.  1),  a  product 
containing  a  sunscreen  ingredient  and 
represented  as  an  aid  to  acquiring  an 
even  tan  (but  not  for  the  prevention  or 
treatment  of  sunburn)  is  a  cosmetic  and 
not  a  drug.  Soma  comments  added  that 
fDA  regulations  in  21  CFR  720.4(c). 
which  establish  cosmetic  product 
categories,  include  "suntan  and 
sunscreen  preparations." 

Several  comments  stated  that  the 
mere  use  of  the  tenn  "sunscreen"  or  of 
a  truthful  reference  to  blocking  the  rays 
of  the  sun  or  protection  against  the  sun 
does  not  cause  a  product  to  be  a  drug. 
These  comments  asserted  that  only  a 
product  explicitly  offered  for  use  in 
preventing  sunburn  or  other  diseases 
may  be  categorized  as  a  drug.  The 
comments  maintained  that  many 
products  such  as  lipsticks,  make-up 
preparations,  and  suntanning  lotions 
that  contain  sunscreens  have 
traditionally  been  regulated  as 
cosmetics.  The  comments  added  that 
consumers  use  such  products  to  avoid 
heckling,  redness,  or  uneven  coloration 
resulting  from  exposure  to  the  sun. 
According  to  the  comments,  such  uses 
are  cosmetic.  Many  comments  implied 
that  if  a  reference  to  sunscreen 
ingredients  and  sunscreen  properties  in 
the  labeling  of  a  cosmetic  would  cause 
the  product  to  be  a  drug,  then  cosmetic 
manufacturers  would  exclude  sunscreen 
active  ingredients  from  their  products. 
The  comments  added  that  FDA  should 
encourage  the  use  of  sunscreen 
ingredients  in  cosmetic  skin  products 
because  of  the  favorable  impact  of  the 
use  of  such  products  on  the  incidence 
of  skin  cancer  and  premature  aging  of 
the  skin. 

One  comment  stated  that  tlie 
inclusion  of  sunscreens  can  be 
rationalized  as  contributing  to  tanning 
rather  than  preventing  sunburn.  The 
comment  added  that  sunscreens  allow 
the  consumer  to  stay  in  the  sun  longer, 
which  is  necessary  for  a  deep,  long- 
lasting  tan;  consumers  can  use  these 
products  to  plan  a  tan  end  to  increase 
the  time  in  the  sun.  According  to  the 
comment,  consumers  can  thereby  obtain 
an  even  tan  and  one  that  does  not 
readily  fade. 

The  Panel  was  charged  with 
evaluating  the  safety,  effectiveness,  and 
labeling  of  OTC  active  ingredients 
intended  to  prevent  injury  from 
exposure  to  the  sun.  It  concluded  that 
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overexposure  to  the  sun  results  in 
various  kinds  of  skin  damage  including 
sunburn,  premature  aging  of  the  skin, 
and  skin  cancer  (43  FR  38206  at  38211). 
The  Panel  stated  that  the  use  of 
sunscreens  may  mitigate  the  harmful 
effiects  of  UV  radiation  from  the  sua  on 
the  exposed  skin  of  susceptible 
individuals.  The  Panel  recognized  that 
many  suntanning  products  had  been 
traditionally  regarded  by  FDA  as 
cosmetics.  However,  the  Panel  believed 
that  "regardless  of  the  claims,  products 
intended  to  be  used  for  the  prevention 
of  simbum  or  any  other  such  similar 
condition  should  be  regarded  as  drugs" 
(43  FR  38209).  As  discussed  below,  the 
agency  concurs  with  this  view. 

After  evaluating  the  active  ingredients 
in  the  products  submitted  for  review, 
the  Panel  stated: 

(T)hese  preparations  reduce  by  varying 
amounts  the  solar  radiation  absorbed  by  the 
skin  and  thereby  affect  the  physiological 
response  and  extent  of  the  erythema  reaction 
(redness)  produced.  Indeed,  these  products 
aRect  the  structure  and  function  of  the  body 
by  screening,  reflecting,  or  scattering  the 
harmful,  burning  rays  of  the  sun.  This  is  a 
desirable  alteration  to  a  normal  physiological 
response  to  solar  radiation  for  individuals 
with  sensitive  and  extra  sensitive  skin  (43  FR 
38209). 

The  Panel  classified  products 
intended  to  be  used  for  preventing 
sunburn  and  similar  conditions  as  drugs 
regardless  of  claims  that  were  made  for 
the  products. 

In  a  1940  advisory  opinion  referred  to 
as  Trade  Correspondence  (TC}-61  (Ref. 
1),  the  agency  stated  its  policy  regarding 
the  drug/cosmetic  status  of  sunbimi  and 
suntan  preparations.  TC-61  holds  that  a 
product  promoted  for  prevention  of 
damage  from  the  sun  is  a  drug,  and  a 
product  that  is  promoted  solely  for  the 
purpose  of  acquiring  an  even  tan  can  be 
considered  a  cosmetic.  Overexposure  to 
the  sun  was  not  generally  perceived  to 
be  harmful  in  1940,  and  most  of  the 
products  cxirrently  on  the  market  were 
not  available  then.  Since  1940,  however, 
there  has  been  a  significant  body  of 
information  developed  on  the  harmful 
effects  of  the  sun  on  human  health  and 
a  significant  change  has  occurred  in 
consumer  perception  of  the  purpose  of 
suntanning  products.  Today,  consumers 
expect  protection  from  a  product  that  is 
promoted  for  suntanning.  A  letter  from 
FDA  to  industry  counsel,  dated  June  17, 
1976  (Ref.  2).  stated  that  the  agency  had 
changed  the  position  set  out  in  TC-61. 
FDA's  present  policy,  as  expressed  in 
the  1976  letter,  is  that  a  product 
containing  a  sunscreen  ingredient,  even 
when  labeled  solely  as  a  tanning  aid,  is 
both  intended  and  understood  to  be  a 


simbum  preventive.  Such  a  product, 
therefore,  is  a  drug  undw  the  act. 

Sunscreen  active  ingredients  affect 
the  structure  and  function  of  the  body 
by  screening,  reflecting,  or  scattering  the 
harmful,  burning  rays  of  the  sun, 
thereby  altering  the  normal 
physiological  response  to  solar 
raoiation.  Use  of  these  ingredients  helps 
to  prevent  diseases  such  as  sunbimi  and 
may  help  to  reduce  the  chance  of  skin 
lesions  and  skin  cancer.  When  used  in 
a  s\mtan  product,  simscreen  active 
ingredients  may  help  to  obtain  a  tan  by 
permitting  the  user  to  remain  in  the  sun 
for  a  longer  time  without  burning.  Their 
primary  intended  use,  however,  is  as  a 
drug:  to  screen  out  UV  radiation  during 
the  extended  time  of  exposure  so  as  to 
prevent  skin  damage  through 
overexposvue.  Further,  the  agency 
believes  that  consumers  expect 
protection  from  a  tanning  product  that 
contains  a  sunscreen,  irrespective  of  the 
claims  for  which  the  product  is 
promoted. 

The  agency  finds  that  TC-61  is  out  of 
date  with  ciirrent  scientific  knowledge 
and  is  no  longer  applicable.  The  agency 
intends  to  revoke  TC-61  in  accordance 
with  21  CFR  10.85(g).  A  notice  of 
revocation  and  the  final  monograph  for 
ore  sunscreen  drug  products  will  be 
published  concurrently. 

When  an  ingredient  can  be  used  for 
either  drug  or  cosmetic  piurposes,  its 
regulatory  status  as  a  drug  or  cosmetic, 
or  both,  is  determined  by  objective 
evidence  of  the  distributor's  Intent  As 
suggested  by  the  comments,  this 
includes,  but  is  not  limited  to,  the 
representations  made  by  the 
manufacturer  or  distributor  in  the 
labeling  or  promotion  of  the  product. 
The  agency  believes  that  the  inclusion 
of  a  sunscreen  active  ingredient  in  a 
product  that  is  intended  or  promoted  to 
protect  the  consumer's  skin  from  the 
narmful  effects  of  the  sim  brings  the 
product  within  the  statutory  definition 
of  a  "drug."  A  "drug"  is  defined  in  the 
act  as  an  article  "intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease"  or  "intended  to 
affect  the  structure  or  any  function  of 
the  body."  (21  U.S.C.  321(g)).  It  is,  of 
course,  settled  law  that  in  determining 
whether  an  article  is  a  drug,  FDA  is  not 
bound  by  the  manufacturer's  subjective 
claims,  but  can  find  actual  therapeutic 
intent  on  the  basis  of  objective  evidence. 
National  NutritJonal  Foods  Association 
V.  Matthews.  557  F.2d  325  (2d  Or. 
1977).  Such  intent  may  be  derived  frx)m 
labeling,  promotional  material, 
advertising,  and  any  other  relevant 
source.  Id.  Such  "relevant  source"  can 
be  the  consumer's  intent  in  using  the 


product.  Action  on  Smoking  and  Health 
V.  Harris.  655  F.2d  236  p.C.  Cir.  1980). 

Also,  when  consumers  see  on  the 
label  of  a  product  the  term  "siinscreen" 
or  similar  terms  that  could  be 
interpreted  as  claiming  that  the  product 
functions  as  a  simscreen,  such  as  "s\m 
shield"  or  "UVAAJVB  filter,"  they  quite 
rightly  expect  the  product  to  protect 
them  in  some  way  from  the  harmful 
effects  of  the  sun,  irrespective  of  other 
labeling  statements.  The  agency  believes 
that  consiuners  equate  the  term 
"sunscreen"  or  similar  terms  with  the 
mitigation  of  the  harmful  effects  of  the 
sun,  such  as  s\inburn,  premature  aging 
of  the  skin  (or  skin  aging  due  to  the 
Sim),  and  skin  cancer. 

Accordingly,  the  agency  tentatively 
concludes,  and  is  proposing  in  this 
tentative  final  monograph,  that  the  use 
of  the  term  "sunscreen"  or  a  similar 
term  on  the  label  of  a  product  causes 
that  product  to  be  a  drug,  except  for 
specific  nontherapeutic  uses  as 
discussed  below.  Likewise,  similar 
claims,  such  as  "shields  from  the  sun." 
"blocks  out  the  rays  of  the  sun," 
"protects  from  the  sun,"  "protects 
against  UV  rays,"  "prevents  freckUng," 
"prevents  redness,"  or  "prevents 
uneven  coloration"  are  drug  claims. 
Such  claims  imply  that  exposure  to  the% 
sun  is  harmful,  and  that  blocking  it  will 
provide  benefits.  These  claims  also 
imply  that  the  product  affects  a 
physiological  fimction  of  the  body.  The 
agency  also  considers  that  the  use  of  the 
tenn  "SPF"  or  the  use  of  any  SPF  value 
in  the  labeling  of  a  product  as  a  basis 
for  the  product  to  be  considered  a  drug. 
An  SPF  value  provides  assurance  that 
the  product  will  protect  the  skin  from 
sim  damage  and,  thus,  will  help  to 
prevent  disease  and  will  affect  the 
structure  and  function  of  the  body. 

The  agency  agrees  with  one  of  the 
comments  that  the  inclusion  of 
sunscreen  ingredients  in  some  cosmetic 
skin  products  is  of  benefit  to  the 
consumer.  However,  long-term  use  of 
products  containing  ineffective  (or  less 
then  fully  effective)  sunscreen 
ingredients  could  result  in  a  consumer 
being  exposed  to  more  UV  radiation 
than  the  consumer  would  expect.  Such 
use  could  have  serious  effects  (e.g., 
increase  the  chance  of  skin  lesions  and 
skin  cancer).  The  agency  believes  that 
all  products  containing  a  sunscreen 
active  ingredient  and  claiming  to  protect 
the  consumer  from  the  sun  or  to 
enhance  the  consumer's  ability  to  obtain 
an  effect  fitim  sun  exposure  (i.e.,  a  tan) 
must  be  regulated  as  drugs  in  order  to 
ensure  the  effectiveness  of  the 
sunscreen  ingredient.  Therefore,  FDA 
tentatively  concludes  that,  except  for  a 
faw  select  exceptions  discussed  below. 
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all  products  that  contain  sunscreen 
active  ingredients  and  bear  labeling 
identifying  these  active  ingredients  as 
sunscreens  are  drugs.  Likewise, 
sunscreen  containing-products  that  bear 
claims  alluding  to  the  sun-blocking  or 
sun-shielding  properties  of  the  products 
or  claims  promoting  a  product's  ability 
to  help  the  consumer  stay  in  the  sun 
longer  without  harmful  efiiects  are 
drugs.  Such  products  may  also  be 
regulated,  but  not  solely,  as  cosmetics. 
Hoarding  the  statement  made  by  some 
comments  that  FDA  regulations  in  21 
CFR  720.4(c)  include  suntan  and 
sunscreen  preparations,  in  the  Federal 
Register  of  January  28, 1992  (57  FR  3128 
at  3129),  the  agency  revised  S  720(c)(13) 
to  delete  sunscreen  preparations. 

Regarding  one  comment's  statement 
that  sunscreens  may  be  added  to  a 
product  to  contribute  to  the  tanning 
process  and  not  to  prevent  sunburn,  the 
agency  agrees  that  sunscreens  may 
indirectly  aid  the  tanning  process  by 
■  allowing  a  person  to  remain  in  the  sun 
for  a  longer  period  of  time  without 
burning.  However,  the  agency  believes 
that  tanning  products  that  contain 
sunscreens  are  drugs  because  the 
inclusion  of  a  simscreen  in  a  taiming 
product  implies  that  the  product  will 
protect  against  harm  from  the  sim  while 
the  user  is  tanning.  For  a  further 
discussion  of  tanning  products  and 
daims,  see  comments  29  and  58. 

The  agency  is  aware  that  there  are 
many  skin  products  such  as  lipsticks 
and  make-up  preparations  on  the  market 
that  contain  sunscreens,  and  whose 
primary  intended  use  is  as  a  cosmetic. 
Nevertheless,  under  this  tentative  final 
monograph,  such  products  are  also 
drugs  if  they  contain  any  of  the 
following  anywhere  in  their  labeling  or 
promotional  material: 

(1)  The  terms  "sunscreen"  (or  a 
similar  term  as  discussed  above)  or 

(2)  An  SPF  value,  or 

(3)  Any  other  claims  referring  to  the 
therapeutic  attributes  of  sunscreen 
inoedients. 

The  agency  acknowledges  that  a 
product  may  contain  a  simscreen 
ingredient  and  be  a  cosmetic  and  not  a 
drug.  For  example,  a  simscreen 
ingredient  may  be  Included  in  a 
cosmetic  product  without  making  it  a 
drug  if:  (1)  It  is  a  color  additive  (e.  g., 
titanium  dioxide  in  a  lipstick).  (2)  it  is 
used  to  protect  the  color  of  the  product 
(e.g.,  suUsobenzone  in  a  cologne,  or  (3) 
it  is  not  intended  to  function  as  a  drug, 
and  no  claims  are  made  about  the 
ingredient.  In  these  cases,  the  term 
sunscreen  is  not  used,  no  SPF  value  is 
given,  and  the  sunscreen  ingredient  is 
only  mentioned  in  the  product's 


labeling  by  its  cosmetic  name  in  the 
ingredient  list  in  accordance  with 
agency  regulations  in  §  701.3.  There  are 
several  specific  conditions  described 
below  where  additional  information 
about  the  sunscreen  may  be  provided. 

In  order  to  provide  guidance 
regarding  appropriate  labeling  for 
cosmetic  products  containing  sunscreen 
ingredients,  the  agency  is  providing  in 
this  document  some  examples  of 
labeling  that  would  cause  a  product  to 
be  a  drug.  Any  labeling  on  a  cosmetic 
product  that  impUes  that  the  product 
has  a  therapeutic  benefit  or  aAects  the 
structure  or  function  of  the  body  is 
unacceptable.  The  agency  tentatively 
concludes  that  the  following  labeling  is 
unacceptable  for  cosmetic  products  Uiat 
contain  a  sunscreen: 

(1)  The  word  "sunscreen"  or  similar 
terms  anywhere  in  the  labeling 
(except  for  the  specific  instances 
described  below) 

(2)  "shields  from  the  sun" 

(3)  "blocks  out  the  rays  of  the  sun" 

(4)  "protects  from  the  sun" 

(5)  "prevent  or  protect  against  freckling" 

(6)  "prevent  or  protect  against 
wrinkling" 

(7)  "prevent  or  protect  against  redness 
or  uneven  coloration  of  the  skin" 

(8)  "protects  against  UVA/UVB" 

(9)  "shields  the  skin  against  specific 
factore  that  accelerate  the  signs  of  skin 
aging" 

(10)  "helps  to  acquire  an  even  tan" 

(11)  "permits  tanning" 

(12)  "protects  against  premature  aging, 
skin  aging,  skin  lesions,  and  skin 
cancer"  with  or  without  stating  "due 
to  the  sun")  in  the  labeling  of  Uie 
product. 

Such  labeUng  would  cause  sunscreen- 
containing  products  to  be  considered 
drugs  as  well  as  cosmetics  under  the  act. 

As  discussed  in  comment  52,  the 
agency  does  not  believe  that  all  of  the 
labeling  recommendations  made  by  the 
Panel  are  applicable  to  drug/cosmetic 
products  that  contain  sunscreens. 
Therefore,  the  agency  is  proposing 
specific  directions  and  other  labeling 
appropriate  for  this  type  of  product. 

As  stated  above,  in  most  situations, 
the  use  of  the  word  "sunscreen"  or 
similar  terms  in  the  labeling  of  a 
product  would  cause  the  product  to  be 
considered  a  drug.  The  agency 
recognizes,  however,  that  there  are  a  few 
situations  in  which  the  term 
"sunscreen"  could  be  used  in  the 
labeling  of  a  strictly  cosmetic  product 
for  which  there  is  no  therapeutic  use. 
For  example,  a  sunscreen  ingredient 
may  be  included  in  a  product  to  protect 
hair  from  sun  damage  (e.g.,  padimate  O 
in  a  hair  conditioner  or  hair  spray). 


Also,  a  sunscreen  ingredient  may  be 
used  in  a  nail  poUsh  to  protect  the  color 
of  the  poUsh  after  application  on  the 
fingernails.  If  there  are  other  instances 
where  the  nontherapeutic  use  of  a 
sunscreen  should  be  included  in  the 
labeling  of  the  product,  manufacturers 
should  inform  the  agency  in  comments 
to  this  notice. 

In  the  example  cited  above,  the 
sunscreen  ingredient  is  not  being  used 
to  protect  the  skin  from  sunburn  or 
other  adverse  effects  of  the  sun; 
therefore,  it  would  be  misleading  to 
represent  anywhere  in  the  product's 
labeling  that  the  sunscreen  has  any 
therapeutic  purpose.  However,  the 
labeling  could  state  that  the  product 
contains  a  sunscreen  to  inform 
consumera  why  the  product  would 

[>rotect  the  hair.  For  example,  the 
abeling  might  state  "contains  a 
sunscreen  to  protect  the  hair  from  the 
damaging  effects  of  sunning."  It  would 
be  misleading  to  consumers  to  only  use 
the  term  "contains  a  sunscreen"  in  such 
labeling  without  clarifying  the  purpose 
of  the  ingredient.  Without  such 
Qualification,  consumera  might  believe 
the  product  offered  skin  protection. 
Therefore,  the  product  would  be 
misbranded  under  section  201  (n)  and 
602(a)  of  the  act  (21  U.S.C.  321(n)  and 
362(a)). 

The  agency  is  proposing  to  amend  21 
CFR  part  700  in  subpart  B, 
Requirements  for  Specific  Cosmetic 
Products,  by  adding  new  §  700.35,  as 
follows: 

(a)  A  product  that  includes  a 
sunscreen  active  ingredient  and  the 
term  "sunscreen"  in  its  labeling  or  in 
any  other  way  represents  or  suggests 
that  it  is  intended  to  prevent,  cure,  treat, 
or  mitigate  disease  or  to  affect  a 
structure  or  function  of  the  body  comes 
within  the  definition  of  a  drug  in 
§  201(g)(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  Sunscreen  active 
ingredients  affect  the  structure  or 
function  of  the  body  by  screening, 
reflecting,  or  scattering  the  harmful, 
burning  ravs  of  the  sun.  thereby  altering 
the  normal  physiological  response  to 
solar  radiation.  These  ingredients  also 
help  to  prevent  diseases  such  as 
sunburn  and  reduce  the  chance  of 
premature  skin  aging  or  skin  cancer  due 
to  the  sun.  Moreover,  when  consumers 
see  the  term  "sunscreen"  on  the  label  of 
a  product,  they  expect  the  product  to 

Erotect  them  in  some  way  from  the 
armful  ejects  of  the  sun,  irrespective 
of  other  labeling  statements. 
Consequently,  Uie  use  of  the  term 
"sunscreen"  in  a  product's  labeling 
normally  makes  that  product  a  drug. 
However,  sunscreen  ingredients  may 
also  be  used  in  some  cosmetic  products 
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for  nontherapeutic  uses.  In  order  to 
avoid  consumer  mistinderstanding,  if  a 
cosmetic  product  uses  the  term 
"siinscreen"  anywhere  in  its  labeling, 
the  term  "simscreen"  must  be  qualified 
by  describing  the  cosmedc  benefit 
provided  by  the  sunscreen.  For 
example:  "This  product  contains  a 
simscreen  that  assists  in  protecting  the 
hair  from  damage  by  the  tun." 

(b)  Any  information  deacribing  the 
purpose  of  the  sunscreen  In  the  product 
shall  appear  in  direct  conjxinction  with 
the  term  "simscreen." 

The  final  monograph  will  cover  only 
the  drug  use  of  the  active  ingredients 
listed  therein.  The  concentration  ranges, 
hmitations,  warnings,  and  directions 
established  for  these  ingredients  in  the 
monograph  will  not  apply  to  the  use  of 
the  same  ingredients  in  products 
intended  solely  for  use  as  cosmetics. 
Those  products  intended  for  both  drug 
and  cosmetic  use  will  be  required  to 
conform  to  the  requirements  of  the  final 
monograph.  However,  such  products,  in 
addition  to  bearing  the  indications 
allowed  for  sunscreen  drug  products, 
may  also  be  labeled  for  cosmetic  use,  in 
conformity  with  section  602  of  the  act 
(21  U.S.C.  362)  and  the  provisions  of  21 
CFR  parts  701  and  740. 

In  accordance  with  the  revised 
labeling  requirements  for  OTC  drug 
products,  it  is  the  agency's  view  that 
cosmetic  claims  may  not  appear  within 
the  boxed  area  designated  "APPROVED 
USES."  As  discussed  in  the  final  rule  on 
the  agency's  "exclusivity  policy"  (51  FR 
16258  at  16264  (paragraph  14]), 
cosmetic  terminology  is  not  reviewed 
and  approved  by  FDA  in  the  OTC  drug 
monographs  and  therefore  could  not  be 
placed  in  the  box.  Cosmetic  claims  may 
appear  elsewhere  in  the  labeling,  should 
manufacturers  choose  the  labeling 
alternative  provided  in  $  33G.l(c)(2)(i)  or 
(c)(2)(iii)  for  labeling  drug/cosmetic 
products.  Although  the  agency  does  not 
specifically  prohibit  commingled  drug 
and  cosmetic  labeling  in  other  than  the 
indications  section,  such  claims  should 
be  appropriately  described  so  that 
consumers  will  more  readily  be  able  to 
differentiate  the  drug  aspects  from  the 
cosmetic  aspects  of  such  labeling.  If 
commingled  drug  and  cosmetic  labeling 
claims  are  confu^ng  or  misleading,  the 
product's  labeling  could  be  misleading 
within  ibe  meaning  of  the  act  and 
misbranded  under  sections  502(a)  and 
602(a)  of  the  act  (21  U.S.C  352(a)  and 
362(a)}. 
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28.  Three  comments,  referring  to  the 
coametic  portion  of  the  labeling  of  a 
drug/cosmetic  product,  argued  that  the 
limitations  set  by  the  Panel  for 
ingredients  for  drug  use  do  not  establish 
an  inference  with  respect  to  the  use  of 
the  same  ingredient  as  a  cosmetic  For 
example,  §352.10  of  the  Panel's 
proposed  monograph  (43  FR  38206  at 
38264)  restricts  red  petrolatum  to  use  at 
a  level  of  30  percent  or  more  in  a 
sunscreen  drug  product,  yet  that  same 
ingredient  may  be  used  properly  at  any 
safe  level  in  a  cosmetic  The  comments 
also  asserted  that  the  warnings  in 
proposed  S  352.50(c)  (43  FR  38268)  do 
not  establish  any  need  for  warnings  on 
cosmetic  products.  Citing  the 
Comptroller  General's  "Report  to  the 
Congress"  concerning  cosmetics,  HRD- 
78-139,  August  8,  1978,  page  132,  the 
comments  added  that  FDA  has 
recognized  that  a  warning  required  for 
a  particular  ingredient  in  a  drug  product 
may  not  be  appropriate  when  that 
ingredient  is  used  in  a  cosmetic 
product.  The  comments  maintained  that 
FDA  may  not  prohibit  truthful  and 
nonmisleading  labeling  concerning 
cosmetic  aspects  of  a  cosmetic  that  is 
also  a  drug,  and  that  such  labeling  is 
subject  to  regulation  by  FDA  under  its 
cosmetic  authority,  not  under  its  drug 
authority. 

The  agency  agrees  that  this 
monograph  applies  only  to  sunscreen 
products  that  tall  within  the  statutory 
definition  of  "drugs."  In  order  to  make 
it  clear  that  the  scope  of  the  monograph 
extends  only  to  drug  products,  the 
agency  is  proposing  tnat  the  word 
"drug"  be  added  to  §  352.1  ("Scope"),  to 
read  "An  over-the-coxmter  simscreen 
drug  product   •    •    *."  (See  comment 
25.) 

29.  Stating  that  tanning  is  in  the 
cosmetic  area,  one  comment  opposed 
any  requirement  that  a  cosmetic  suntan 
product  contain  a  sunscreen  agent  at 
any  concentration  level.  Conversely,  a 
number  of  comments  contended  thiat 
allowing  "tanning"  products  to  be 
marketed  without  sunscreens  is 
misleading  because  consumers  would 
believe  that  they  have  protection  against 
sunburn  when  in  fact  they  do  not.  The 
comments  maintained  that  such 
products  would  actually  promote 
sunburn  and  its  subsequent,  serious  side 
effects.  The  comments  asserted  that 
allowing  a  tanning  claim  for  products 
without  Sim  protective  factors  would  be 
contrary  to  the  best  interest  of  the 
public.  Expressing  concern  that 
products  making  "tanning  only"  claims 


would  be  exempt  from  the  proposed 
OTC  sunscreen  standards,  one  comment 
contended  that  these  regulations  are 
designed  to  provide  protection  from  the 
acute  effects  of  UV  radiation  in  the  290 
to  320  nm  range  (UVB),  and  that  tanning 
is  a  direct  response  to  that  radiation. 
The  comment  stated  that  for  products  to 
influence  tanning,  they  can  either 
accelerate,  diminish,  or  have  no  effisct 
on  UVB  radiation.  The  comment  argued 
that  "tanning  only"  products  should 
either  diminish  the  amount  of  "UV-B 
flux"  or  should  be  labeled  "sunburn, 
then  tan."  The  comment  contended  that 
the  term  "tanning  only"  should  not  be 
allowed  if  those  products  allow  normal 
or  accelerated  sunburn. 

One  comment  was  opposed  to  the  sale 
of  "tanning"  products,  but  feh  that  the 
government  cannot  restrict  the  sale  of 
such  products.  The  comment,  therefore, 
suggested  that  tanning  products  be 
required  to  carry  warning  labels. 
Another  comment  acknowledged  that 
tanning  products  do  not  make  a  claim 
for  sunburn  protection,  but  suggested 
that,  because  of  the  consumer's 
perception  that  such  oroducts  will 
reduce  the  risk  of  sunhum,  all  tanning 
products  should  contain  a  sunscreen 
agent  with  a  minimum  SPF  value  of  4. 

Another  comment  urged  that  any 
product  that  claims  to  promote  or 
permit  tanning  be  required  to  contain  a 
sunscreen  and  have  a  minimum  SPF 
value  of  2  or  be  deemed  adulterated 
and/or  misbranded.  The  comment 
argued  that  suntanning  products 
without  a  minimum  SPF  value  of  2  are 
dangerous  and  pose  serious  health 
hazards.  The  comment  stated  that  the 
agency  banned  the  use  of 
chlorofluorocarboh  propellents  because 
chlorofluorocarbons  cause  a  decrease  in 
the  ozone  layer  which  can  result  in  an 
increase  in  UV  radiation  to  the  earth 
and  increased  skin  damage.  The 
comment  contended  that,  from  a  public 
health  viewpoint,  a  reouirement  of  a 
minimum  SPF  value  of  2  for  suntanning 
products  is  as  necessary  to  protect  the 
skin  as  the  ban  of  chlorofluorocarbon 
propellants.  The  comment  cited 
research  indicating  that  the  use  of 
certain  suntanning  products  without 
sunscreens  may  increase  the  amount  of 
UV  radiation  penetrating  the  skin  by  as 
much  as  10  percent  (Ref.  1).  The 
comment  added  that  the  health  hazards 
attributable  to  long-term  overexposure 
to  the  sun  have  been  proven 
conclusively,  and  that  it  is  less  than 
responsible  to  market  products  that 
promote  taiming  but  afford  no 
protection  from  overexposure  to  UV 
radiation.  The  comment  further 
contended  that  a  sunscreen-containing 
product  with  an  SPF  value  of  2  will 


IMI 


Federal  Register  /  Vol.  58,  No.  90  /  Wednesday,  May  12,  1993  /  Proposed  Rulea  28207 


afford  50  percent  more  protection  bom 
long-term  and  short-term  harm  induced 
by  overexposure  to  the  sun  than 
products  without  simscreens. 

The  comment  claimed  that  a  survey 
that  it  conducted  (Ref.  2)  involving  903 
consxuners  (age  35  and  under)  who 
purchase  products  for  use  in  the  sim 
demonstrated  that  92  percent  felt  that 
protection  from  simbuming,  as  well  as 
tanning,  are  expected  attributes  of  a 
tanning  product  whether  or  not  the  label 
claims  protection.  From  the  results  of 
the  survey,  the  comment  concluded  that 
consumers  believe  and  expect  that  a 
product  that  promotes  or  permits 
tanning  will  also  provide  protection 
from  sunburn  ana  other  harmful  effects 
ofthesim. 

Although  the  comment  felt  that  the 
Panel  recognized  that  suntanning 
products  should  contain  a  sunscreen 
with  a  minimum  SPF  value  of  2,  the 
comment  did  not  agree  that  suntanning 
products  need  to  be  regulated  as  drugs. 
The  comment  recommended  an 
addition  to  the  cosmetic  regulations  in 
21  CFR  part  700  that  would  define 
suntanning  cosmetic  products  as  articles 
making  simtanning  claims  and 
formulated  with  a  minimum  SPF  value 
of  2.  The  comment  cited  the  following 
examples  as  precedent  for  such  a 
regulation:  (1)  The  banning  of 
hexachlorophene  in  cosmetics  except  as 
a  preservative  at  levels  not  higher  than 
0.1  percent,  (2)  the  banning  of 
halogenated  salicylanilides  in 
cosmetics,  and  (3)  the  defining  of  the 
term  "egg"  as  a  name  in  cosmetic 
products  containing  not  less  than  2 
percent  egg.  The  comment  contended 
that  failure  to  enact  such  a  regulation 
will  force  manufacturers  of  sunscreen 
products  to  market  more  tanning 
products  without  sunscreens  in  order  to 
compete  with  products  making  only 
tanning  claims.  The  comment  stated 
further  that  this  action  would  increase 
consumer  use  of  tanning  only  products 
(without  sunscreens)  and  increase  the 
number  of  consumers  placed  in  danger 
from  overexposure  to  tne  sun.  The 
comment  concluded  that,  if  the  agency 
does  not  promulgate  the  comment's 
recommended  cosmetic  r^ulation, 
suntanning  products  should  be  induded 
within  the  scope  of  the  proposed  rule 
for  OTC  sunscreen  drug  products. 

The  agency  recognizes  that  tanning 
products  have  traditionally  been  used 
for  cosmetic  purposes  to  help  an 
individual  acquire  a  tan.  These  products 
are  of  two  basic  types:  those  that  contain 
sunscreen  ingredients  and  those  that  do 
not.  Suntanning  products  that  contain 
sunscreen  ingredients  are  designed  to 
minimize  the  burning  effects  of  the  sun. 
T^ey  permit  the  user  to  stay  in  the  sun 


longer  without  receiving  a  painful 
sunoum  and  still  acquire  the  desired 
tan.  Tanning  products  without 
simscreen  ingredients  are  designed 
primarily  to  condition  the  skin  while 
sunbathing  to  acquire  a  tan.  Although 
the  agency  does  not  believe  that  all 
suntanning  products  should  be  required 
to  contain  a  sunscreen  ingredient,  it 
believes  that  all  suntanning  products 
should  be  labeled  so  that  the  consumer 
can  use  them  safely. 

The  agency  believes  that,  as  the  data 
dted  in  the  comments  suggest,  there  has 
been  a  change  in  consumer  perception 
regarding  the  piupose  of  simtanning 
products,  and  that  the  consumer  expects 
a  certain  amount  of  protection  from  the 
Sim  from  a  product  that  is  marketed  for 
suntanning.  The  agency  has  tentatively 
determined  that  any  tanning  product 
that  contains  a  sunscreen  ingredient 
should  be  regulated  as  a  drug  product 
regardless  of  its  claims  because  the 
inclusion  of  a  sunscreen  ingredient  in  a 
tanning  product  imphes  that  the 
product  will  protect  against  harm  from 
the  sun  while  the  user  is  tanning. 
Moreover,  these  products  have  a  drug 
effect  by  reducing  by  varying  amounts 
the  UV  radiation  absorbed  by  the  skin 
and  affecting  the  physiological  response 
and  extent  of  the  erythema  reaction 
produced.  Therefore,  any  tanning 
product  that  contains  a  sunscreen 
ingredient  must  comply  with  the 
monograph  for  OTC  sunscreen  drug 
products  and  must  provide  a  minimal 
SPF  of  2.  A  suntaiming  product  that 
does  not  contain  a  sunscreen  may  be 
considered  a  cosmetic, 

The  agency  is  aware  that  some 
tanning  products  containing  no 
sunscreen  ingredient  are  labeled  with 
SPF  0  and  SPF  1.  The  use  of  SPF  values 
in  the  labeling  of  a  tanning  product  may 
lead  the  consumer  to  assume  that  the 
product  contains  a  sunscreen  ingredient 
when,  in  fact,  it  does  not.  Such  labeling, 
especially  SPF  1,  could  cause 
consumers  to  expect  the  product  to 
provide  some  protection  against  the 
adverse  effects  of  the  sun.  The  agency 
considers  such  labeling  on  a  tanning 
product  that  contains  no  sunscreen 
ingredient  to  be  false  and  misleading 
and  causes  the  product  to  be 
misbranded  under  section  602  of  the  act 
(21  U.S.C.  362). 

In  addition,  because  suntanning 
products  are  marketed  specifically  for 
use  in  the  sun  or  at  commercial  tanning 
facilities,  the  agency  is  concerned  about 
the  health  hazards  assodated  with  using 
such  products  if  they  do  not  contain 
sunscreen  ingredients.  The  agency 
believes  that  in  the  absence  of  labeling 
statements  that  inform  the  consumer  of 
the  amount  of  protection  that  can 


reasonably  be  expected  from  the  use  of 
these  products,  such  products  could  be 
potentially  dangerous.  The  agency 
tentatively  finds  that  the  majority  of 
consumers  expect  sunburn  protection 
from  suntanning  products,  whether  the 
product  contains  a  sunscreen  ingredient 
or  not.  Because  of  the  serious 
consequences  of  overexposure  to  the 
sun,  the  agency  believes  that  it  is 
important  for  the  consumer  to  know 
whether  a  suntanning  product  contains 
a  sunscreen  ingredient  or  not.  Failure  to 
contain  such  information  would 
constitute  a  failure  to  reveal  facts 
material  in  light  of  the  representations 
that  are  made  (e.g.,  "suntanning")  and 
with  respect  to  the  conseouences  that 
may  result  from  the  use  of  the  article. 
Therefore,  in  conjunction  with  this 
tentative  final  monograph,  the  agency  is 
proposing,  under  21  U.S.C.  321(n), 
362(a),  and  371(a),  to  amend  the 
cosmetic  regulations  in  21  CFR  Part  700 
by  adding  §  740.19  as  follows: 
"Suntanning  preparations.  The  labeling 
of  suntanning  preparations  that  do  not 
contain  a  sunscreen  ingredient  must 
display  the  following  warning: 
'Warning — This  product  does  not 
contain  a  sunscreen  and  does  not 
protect  against  sunburn.' " 

ReferancM 

(1)  White,  R,  et  al..  "Enhancement  of 
Transmiuion  of  Optical  Radiation  Through 
Human  Epidermis  by  Topical  Applications." 
1978,  OTC  Vol.  06ATFM.  Docket  No.  78N- 
0038,  Dockets  Management  Branch. 

(2)  Comment  No.  C00048.  Docket  No.  78N- 
0038,  Dockets  Management  Branch.. 

C.  Comments  on  Specific  Sunscreen 
Active  Ingredients 

30.  One  comment  recommended  the 
use  or  creation  of  simpler  names  for 
many  of  the  sunscreen  active 
ingredients  because  simpler  names 
would  be  more  easily  recognized  by  the 
public.  Maintaining  that  sunscreens 
with  simpler  names  have  a  marketing 
advantage  over  other  sunscreen 
ingredients  with  more  complex  names, 
the  comment  contended  that  the  variety 
of  sunscreens  available  to  the  public 
will  tend  to  become  limited  if  some 
sunscreen  ingredients  have  very    * 
complex  names.  The  comment  added 
that  the  variety  of  sunscreens  available 
is  very  important  to  consumers  with 
specific  allergies  or  sensitivities.  Stating 
that  section  508  of  the  act  (21  U.S.C. 
358)  clearly  authorizes  the  assigning  of 
simple  names,  the  comment  suggested 
estabhshing  simple  names  for  all 
approved  ingredients  by  using  CTFA 
names  or  abbreviations  where  available 
and  by  creating  simple  names  using 
CTFA  guidelines  for  the  remaining 
compounds.  The  comment  claimed  that 
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the  following  name*  ara  unduly 
complex:  diethanolamiDe  p- 
methoxycinnamate,  ethyl  4- 
(bis(hyaroxypropyl)]  aminobenzoate;  2- 
ethylhexyl  2-qrano-3,3- 
diphenylacrylate;  and  etbylhexyl  p- 
methoxydnnaraate.  The  comment 
added  that  the  CTFA  name  PABA  for 
axninobenzoic  add  is  very  widely 
recognized,  and  that  elimination  of  this 
name  would  confuse  many  consumers. 
The  comment  argued  that  use  of  the 
name  aminobenzoic  add  for  chemical 
accuracy  seems  ludicrous  when 
proprietary  names  such  as  Padimate  A 
are  allowed. 

Another  comment  urged  that  the 
name  PABA  or  p-amuKwenzoic  add  be 
used  rather  than  the  chemical  name 
aminobenzoic  add  recommended  by  the 
Topical  Analgesic  Panel  at  43  FR  38206 
at  38219.  The  comment  stated  that  the 
name  PABA  designates  the  para 
position  of  the  amino  group  to  the 
carboxyl  group,  that  the  U.S.P.  uses  the 
name  PABA,  and  that  other 
pharmacopeias  list  the  ingredient  as  a 
para  derivative.  The  comment 
contended  that  this  designation 
distinguishes  the  para-derivative  from 
the  ortho-  and  meta-amino  derivatives 
of  benzoic  add,  which  is  a  desirable 
distinction  because  the  ortho  derivative 
is  potentially  a  photosensitizing  agent. 

under  section  502(e)  of  the  act  [2\ 
U.S.C.  352(e)),  any  drutg,  including  any 
sunscreen  drug  produd,  is  deemed 
misbranded  unless  Its  label  bears,  to  the 
exclusion  of  any  other  nonproprietary 
name,  the  established  name  ot  the  active 
ingredient,  if  the  active  ingredient  has 
an  established  name.  Agency 
regulations  in  21  CFR  299.4(b)  relating 
to  offidal  names  and  estahlishod  names 
for  drugs  provide  that  the  estabUshed 
name  of  an  active  ingredient  is  defined 
as  (1)  an  offidal  name  designated 
pursuant  to  section  508  of  the  ad  (21 
use  358);  (2)  if  no  such  offidal  name 
has  been  designated  for  the  active 
Ingredient  and  the  active  ingredient  is  a 
chemical  entity  that  is  recognized  in  an 
offidal  compendium,  then  the 
established  name  of  the  active 
ingredient  will  be  the  name  recognized 
in  su^  compendium;  and  (3)  if  neither 
paragraphs  (1)  or  (2)  applies,  then  the 
common  or  usual  name  for  the  active 
ingredient  will  be  the  established  name. 

ui  the  Federal  Regielflr  of  September 
25, 1984  (49  FR  37575),  the  agency 
revoked  the  existing  list  of  official 
names  of  drugs  designated  by  the 
agency  in  $  299.20  (21  CFR  299.20)  and 
stated  that  the  agency  will  not  routinely 
designate  official  names  under  section 
508  of  the  ad.  As  stated  in  paragraph  (e) 
of  §  299.4  (21  CFR  299.4(e)),  the 
established  name  of  an  active  Ingredient 


imder  section  502(e)  of  the  ad  will 
ordinarily  be  either  the  compwidial 
name  of  the  active  ingredient  or,  if  there 
is  no  compendial  name,  the  common 
and  usual  name  of  the  active  ingredient. 
Interested  persons  are  advised,  in  the 
absence  of  the  designation  of  an  offidal 
name,  to  rely  on  the  nonproprietary 
name  listed  in  the  publication  entitled 
USAN  and  the  USP  Dictionary  of  Drug 
Names  (Ref.  1)  as  the  established  name 
for  any  drug. 

As  tne  Panel  pointed  out, 
aminobenzoic  add  has  been  the  offidal 
name  for  this  compound  since  the 
publication  of  the  National  Formulary 
Xn  in  1965  (43  FR  38206  at  38219). 
Prior  to  that,  the  offidal  name  was 
PABA  (p-aminobenzoic  add).  The  Panel 
noted  that  this  obsolete  designation 
occasionally  appears  in  the  published 
literature  (43  FR  38219).  Aminobenzoic 
add  is  the  name  used  in  U.S.P.  XXI  for 
para-aminobenzoic  add  (Ref.  2). 
Therefore,  aminobenzoic  add  is  the 
established  name  used  by  FDA  for  this 
ingredient  and  is  the  name  that  must 
appear  in  the  labeling  of  sunscreen  drug 
produds.  The  agency  does  not  believe 
that  it  is  necessary  to  distinguish  the 
para-derivative  from  the  ortho-  and 
meta-amino  derivatives  of  benzoic  add 
because,  as  the  Panel  pointed  out,  the 
ortho  and  meta  isomers  have  little,  if 
any,  use  in  human  therapeutics  (43  FR 
38219],  and  these  isomers  are  neither 
included  in  this  tentative  final 
monograph  nor  in  the  U.SJ>.  Therefore, 
in  §  352.10(a]  of  this  tentative  final 
monograph,  the  agency  is  using  the 
name  "aminobenzoic  add." 

Although  padimate  A  is  an 
estabhshed  name  (Ref  3).  it  does  not 
appear  in  this  tentative  final  monograph 
because  FDA  has  determined  that  there 
are  insufficimit  data  to  support  the 
safety  of  this  ingredient.  The  agency  is 
reclassifying  padimate  A  in  Category  m. 
(See  comment  35.) 

Regarding  2-ethylhexyl  2-cyano-3,3- 
diphenylacrylate,  one  of  the  examples  of 
long  and  confusing  ingredient  names 
given  by  the  first  comment,  the  agency 
notes  that  the  established  name  for  this 
ingredient  is  octocrylene  (Ret  4). 
Therefore,  in  $  352.10(k)  of  this  tentative 
final  monograph,  the  agency  is 
proposing  the  name  "odocrylene"  in 
place  of  the  name  "2-ethylhexyl  2- 
cyano-3,3-diphenylacrylate"  used  by  the 
Topical  Anal^ic  Panel. 

The  followmg  sunscreen  active 
ingredients  listed  in  §352.10  of  the 
Panel's  recommended  monograph  do 
not  currently  have  names  established  in 
offidal  compendia  or  in  USAN  and  the 
U.SJ*.  Dictionary  of  Drug  Names:  (1) 
Diethanolamine  p-methoxydnnamate, 
(2)  ethyl  4(bis(hydroxypropy))) 


aminobenzoate,  (3)  ethylhexyl  p- 
methoxycinnamate,  (4)  2-ethylhexyl 
salicylate,  (5)  glyceryl  aminobenzoate, 
(6)  lawsone  with  dihydroxyacetone.  (7) 
menthyl  anthranilate,  (8)  2- 
phenylbenzimidazole-5-sulfonic  add, 
and  (9)  red  petrolatum.  Several  of  these 
ingredients  have  names  that  hove  been 
used  for  many  years  in  cosmetic 
labeling  (Ref.  5).  The  agency  believes 
that  these  names  can  be  accepted  as  the 
common  and  usual  names  for  these 
ingredients  unless  names  are 
established  in  offidal  compendia  or  in 
USAN  and  the  USP.  DicUonary  of  Drug 
Names.  Therefore,  in  this  tentative  final 
monograph,  the  agency  is  proposing,  for 
these  ingredients,  that  the  following 
names  should  be  accepted  as  the 
common  or  usual  names:  (1) 
Diethanolamine  methoxydimamate  for 
diethanolamine  p-methoxydnnamate. 
(2)  octyl  methoxydnnamate  for 
ethylhexyl  p-methoxydimamate,  (3) 
octyl  salicylate  for  2-ethylhexyl 
salicylate,  (4)  lawsone  with 
dihydroxyacetone,  as  proposed  by  the 
Panel,  (5)  menthyl  anthranilate,  as 

Eroposed  by  the  Panel,  (6)  phenyl 
snzimidazole  sulfonic  add  for  2- 
phenylbenzimidazole-5-8ulfonic  add, 
and  (7)  red  petrolatum,  as  proposed  by 
the  Panel. 

The  names  used  in  cosmetic  labeling 
for  ethyl  4[bis(hydroxypropyl)l 
aminobenzoate  and  glyceryl 
aminobenzoate  are  ethyl 
dihydroxypropyl  PABA  and  glyceryl 
PABA,  respectively  (Ref.  5).  As 
explained  above  in  the  discussion  of 
aminobenzoic  add,  the  use  of  PABA  as 
part  of  established  names  for  sunscreen 
ingredients  is  obsolete.  In 
correspondence  with  USAN  (Ref.  6),  the 
agency  requested  USAN  names  for  ethyl 
4-[bis(hydroxypropyl)]  aminobenzoate 
and  glyceryl  aminobenzoate.  USAN 
provided  USAN  Coundl  Members  two 
names  for  each  ingredient  and  asked 
them  to  seled  the  preferable  names  (Ret 
7).  F(wr  ethyl  4-(bis(hydroxypropyl)) 
aminobenzoate,  USAN  suggested  either 
ethyl  dihydroxypropyl  aminobenzoate 
or  roxadimate.  For  the  other  ingredimt. 
USAN  suggested  either  glyceryl 
aminobenzoate  or  lisadimate.  Currently, 
no  final  decision  has  been  made 
regarding  USAN  names  for  these  two 
ingredients.  Therefore,  in  this  tentative 
final  monograph,  the  agency  is  using  the 
names  recommended  by  the  Panel. 
When  USAN  designates  new  names  for 
these  ingredients,  the  agency  will 
indude  these  new  names  in  the 
monograph  for  OTC  sunscreen  drug 
products. 
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(1)  "USAN  and  the  USP  DictioMry  of  Onig 
Names,"  United  States  Pharmacopeial 
Convention.  Inc..  Rockvilla.  MD.  1089. 

(2)  "United  States  Phannacopeia  XXI- 
Natlonal  Fonnulary  XVI."  United  States 
Pharmacopeial  Conveotion,  luc,  RockviUe, 
MD.  pp.  63.  1989. 

(3)  "US.^JM  and  the  USP  Dictlonaiy  of  Drug 
Names,"  United  States  Phancdcopeial 
Convention.lnc.,  RockviUe,  KO),  p.  419. 
1989.  *^ 

i    (4)  "USAN  and  the  USP  Dictionary  of  Drug 
iNames,"  United  States  Pbannacopeial 
Convention,  Inc.,  RockviUe,  MD,  p.  404. 
1989. 

!    (5)  "CTFA  Cosmetic  Ingredient  Handbook, 
First  Edition,"  The  Comnetic,  ToUetiy  and 
Fragrance  A&sociahon,  Inc.,  Washlafltan  dd 
86-87, 1988. 

(6)  Letter  from  C  S.  Kumkicnton,  FDA,  to 
p.  O.  Shiffinan.  USAN.  dated  May  25, 1989, 
ore  Vol.  06A1TM,  Docket  Na  78N-0038. 
Dockets  Management  Bi-anch. 

(7)  Utters  from  S.  V.  Fuerst.  USAN.  to 
USAN  Council  Members,  dated  August  16 
1989,  ore  Vol.  06ATFM.  Docket  Na  78N- 
0O38,  Dockets  Management  Branch. 

31.  One  c»minent  contended  that  the 
Panel  did  not  use  the  appropriate 
terminology  in  expressing  the  UV 
absorbance  values  for  cinoxate  (43  FR 
38206  at  38222).  The  comment  stated 
that  absorbance  values  should  be 
expressed  in  optical  density  units  or  as 
extinction  coefScients,  not  as  a 
percentage  as  done  bv  the  Panel. 

hi  its  cliscussicn  of  the  effectiveness 
of  cinoxate,  the  Panel  made  the 
following  statement:  "The  UV 
absorbance  of  cinoxate  at  1  percent 
concentration  in  Isopropyl  myristate  is 
less  than  10  percent  at  270  and  338  nm. 
but  total  between  280  to  320  nm  with 
the  maximum  at  310  nm."  (43  FR 
38222).  The  agency  has  reviewed  the 
data  (Ref.  1)  and  agrees  with  the 
comment  that  the  appropriate 
tenninology  for  expressing  absorbance 
values  was  not  used  in  this  statement 
The  ageacy  also  notes  that  the 
maximum  wavelength  of  310  nm  was 
hicorrectly  reported;  based  on  the  data, 
the  wavelength  for  maximum  absorption 
should  have  been  308  nm.  In  addition, 
the  dted  data  do  not  demonstrate  total 
absorbance  between  280  acd  320  nm; 
they  only  demonstrate  that  the 
absorbance  is  nearly  total.  Thwefore,  the 
agency  concludes  that  the  relevant  data 
can  be  summarized  with  the  following 
statement:  "The  UV  absorhanoe  of 
cinoxate  at  1  percent  concentration  in 
isopropyl  myristate  is  nearly  total 
between  280  to  320  am  with  the 
maximum  absorbance  at  308  nm." 
Bafsrenca 
(l)OTC  Vol.  060002. 

32.  One  comment  submitted  data  in 
supp(»t  of  the  safety  and  efiBctiveness 
of  $-(3.3-dimethyl-2-noifoarnybdeoe)-3- 


pentan-2-one  and  requested  that  it  be 
reclassified  from  Category  in  to  Category 
I  as  an  OTC  sunscreen  drug  product 
ingredient.  The  data  included  one 
effoctiveness  study  and  several  safety 
studies,  i.e.,  skin  irritation, 
phototoxicity,  photosensitization,  acute 
oral  toxicity,  and  eye  irritation  tests 
(Ref.  1). 

"Bomelone"  is  currently  the  official 
title  for  this  ingredient  in  the  USAM  and 
the  USP  Dictionary  of  Drug  Names  (Raf. 
2).  The  Panel  fitnmd  bomelone  safe  in 
the  dosage  range  u8*>d  as  a  sxmscreen 
ingredient  (43  FR  38257).  The  agency 
concurs  with  the  Panel's  evaluation  and 
also  finds  that  the  additional  safety  data 
submitted  by  the  comment  further 
support  the  Panel's  recommendation. 
The  agency  has  reviewed  the  efficacy 
study  submitted  by  the  comment  and 
determined  that  the  data  are  inadequate 
to  support  the  reclassification  of 
bomelone  from  Category  IH  to  Category 
I.  The  test  protocol  used  was  deficient 
because  it  failed  to  specify  the 
experimental  conditions,  i.e.,  the 
emittance  spedflcations  of  the  light 
source,  the  film  thickness  of  the  test 
material  (amount  applied  per  skin  area), 
the  distance  between  the  light  source 
and  the  exposure  surface,  and  the  skin 
types  of  the  test  subjects,  hi  addition, 
the  study  lacked  a  control  standard 
sunscreen  to  validate  the  experimental 
data.  As  a  resuh,  the  data  are 
insufficient  to  establish  the  effectivwiess 
of  bomelone  as  an  OTC  simscreen  drug 
ingredient.  Based  on  the  data  reviewed, 
the  agency  is  proposing  to  classify 
bomelone  in  Category  III  for 
effectiveness  as  a  sunscreen  ingredient. 
The  agency's  detailed  comments  and 
evaluation  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  3). 
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33.  One  comment  questioned  the 
effectiveness  of  law8a,oe  with 
dihydroxyacetone  against  UVA 
radiation  (320  to  400  nm),  especially 
when  pbotoprotecticn  against  a 
photosensitization  reaction  induced  by 
UVA  radiation  plus  orally  administered 
drugs  such  as  decloniycin  or  psoralen  is 
investigated.  The  comment  stated  that 
the  Panel  should  have  investigated 
photoprotection  against  drug-induced 
photosensitivity  reactions,  which  are 
usually  caused  by  UVA  radiation.  The 
comment  conteoded  that  the  Panel 


should  not  have  approved  a  claim  of 
photoprotection  against  UVA  radiaUon 
until  the  product  is  tested  and  the  data 
are  submitted  for  evaluation  and 
approval.  The  comment  stated  that, 
although  people  with  Skin  Types  I  and 
n  can  normally  tolerate  up  to  30  to  40 
J/cm'  of  UVA  radiation,  if  such  a  person 
has  ingested  or  appUed  a 
photosensitizing  agent,  be  or  she  may 
not  tolerate  3  to  5  J/cm*  of  UVA 
radiation.  Contending  that  in  such 
situations  only  carefuJ  testing  can 
demonstrate  whether  a  product  protects 
against  UVA.  the  comment  concluded 
that  a  testing  procedure  for  a  claim  of 
UVA  photop.-otection  should  be 
included  in  the  Panel's 
recommendations. 

In  its  discussion  of  Category  I 
sunscreen  ingredients  (43  FR  38206  at 
38235),  the  Panel  referred  to  a  report 
(Ref.  1)  thai  the  use  of  iaw&one  with 
dihydroxyacetone  is  effective  against 
both  UVB  radiation  (290-320  nm)  and 
UVA  radiation  (320-400  nm).  In 
evaluating  the  effectiveness  of  Category 
I  stmscreens,  the  Panel  determined 
whether  the  individual  sunscreen 
ingredients  absorbed  UV  radiation  in 
the  UVB  band,  the  range  between  290 
and  320  nm  (43  FR  38218).  This 
spectrum  is  most  likely  to  cause 
sunburn  in  normal  individuals  (43  FR 
38209).  The  Panel  did  not  evaluate 
sunscreen  ingredients  for  protection 
against  photosensitization  reactions, 
which  are  normally  induced  by 
radiation  In  the  UVA  band  (i.e.,  320-400 
nm)  (Ref.  2).  Accordingly,  the  Panel  did 
not  include  in  §  352.50(b)  a  claim  of 
photoprotection  against  UVA  radiauon 
for  lawsone  with  dihydroxyacetone  or 
for  any  other  Category  I  sunscreen  drug 
product.  However,  as  stated  in  comment 
53.  the  agency  believes  that  claims 
related  to  UVA  protectjon  are  important 
information  for  consumers  because  UVA 
radiation  has  been  shown  to  be  harmful 
to  the  skin  in  that  it  contributes  to  both 
acute  and  chronic  skin  damage. 
Therefore,  the  agency  is  proposing  in 
this  tentative  final  monograph  that  a 
product  may,  in  certain  drcumstances, 
include  UVA  protection  claims  in  its 
labeling.  The  ingredienKs)  used  in  such 
products  must  have  an  absorption 
spectrum  that  extends  to  360  nm  or 
above  in  the  UVA  range,  and  the 
product  must  demon.-rtrate  UVA 
protection  using  appropriate  testing 
procedures  that  the  agency  is  proposing 
be  developed  and  included  in  the 
monograph  for  OTC  sunscreen  drug 
products.  (See  comments  53  and  73.) 
Therefore,  the  combination  of  lawsone 
with  dihydroxyacetone  could  display 
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UVA  protection  claims  if  it  fulfills  the 
above  requirements. 

The  agency  acknowledges  that  some 
Category  I  simscreen  ingredients  may 
protect  the  user  firom  drug-induced 
photosensitization  reactions  caused  by 
UVA  radiation  (43  FR  38206  at  38235. 
38239,  38249,  and  38250).  However,  the 
agency  is  aware  that  numerous 
chemicals,  including  ingredients  in 
soaps  and  perfumes  as  well  as 
therapeutic  drugs,  can  induce 
photosensitivity  reactions  in  a  person 
exposed  to  UVA  radiation  (Refs.  2  and 
3).  Furthermore,  depending  upon  the 
absorption  spectrum  of  the 
photosensitizing  compound,  the 
photosensitivity  reaction  may  be 
elicited  by  diffarent  wavelengths  (Ref. 
3).  If  a  sunscreen  ingredient  does  not 
protect  against  the  appropriate 
wavelength  for  a  specific  ingredient,  it 
will  not  protect  against  a 
photosensitivity  reaction  to  that 
ingredient.  Many  variables  are  involved 
in  the  relationship  between  the 
photosensitizing  chemicals,  the  UV 
radiation,  and  the  host,  and  the 
consumer  is  often  unaware  of  these 
relationships  (Ref  3).  Factors  related  to 
the  chemical  include  the  route  of 
administration,  ability  to  penetrate  the 
skin,  formulation,  interaction  with  skin, 
metabolism  and  elimination,  absorption 
spectrum,  and  quantum  yield  of  the 
parent  chemical  and  its  metabolites.  The 
radiation  variables  include  the  spectral 
irradiance  of  the  source,  dose  and  rate 
of  dehvery.  number  and  frequency  of 
exposures,  the  timing  of  the  radiation 
relative  to  the  presence  of  the  chemical, 
and  optics  of  the  skin.  Host  factors 
include  thickness  and  hydration  of 
stratum  comeum,  melanization  of  the 
epidermis,  integrity  of  the  skin,  and 
immune  status  (Ref  3).  Even  when  a 
patient  reports  a  skin  eruption  to  a 
physician,  the  etiologic  role  of  sunlight 
may  not  be  immediately  apparent  to  the 
physician.  Therefore,  the  agency 
concludes  that  claims  for  protection 
against  drug-induced  photosensitization 
reactions  induced  by  UVA  radiation 
shoiild  only  be  made  in  professional 
labeling;  such  information  should  not  be 
included  in  labeling  directed  to  the 
general  pubUc.  The  Panel  did  not 
include  professional  labeling  in  its 
proposed  monograph,  and  at  present  the 
agency  does  not  have  adequate  data  for 
developing  such  labeling  in  this 
tentative  final  monograph.  The  agency 
invites  comment  on  this  matter  and  will 
consider  professional  labeling  for  claims 
of  protection  against  photosensitization 
reactions  in  the  final  monograph  for 
OTC  sunscreen  drug  products,  if 
adequate  data  are  submitted  in  response 


to  the  tentative  final  monograph.  (See 
comment  69.) 
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Tokyo  Press,  Tokyo,  pp.  8-11, 1974. 
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Fitzpatrick.  et  al..  McCraw  Hill  Book 
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34.  One  comment  requested  that  3-(4- 
methylbenzylidenel-camphor  be 
included  in  the  monograph  as  a 
Category  I  sunscreen.  The  comment 
stated  that  it  had  submitted  data  (Ref  1) 
on  this  ingredient  to  the  Panel,  and,  at 
its  fourteenth  meeting,  the  Panel  had 
classified  the  ingredient  in  Category  III 
based  on  a  lack  of  in  vivo  data  to 
demonstrate  effectiveness  in  man  or 
animals  (Ref  2).  The  manufacturer 
submitted  additional  data  that  included 
controlled  studies  in  seventy  subjects 
performed  in  three  independent 
investigations  (Ref  3).  Based  on  these 
data,  the  Panel  reclassified  3-(4- 
methylbenzylidene)-camphor  0.1  to  2.5 
percent  to  Category  I  at  its  twenty-first 
meeting  (Ref  4).  Ttie  comment 
explained  that  it  assumed  from  the 
minutes  of  that  meeting  (Ref  4}  that  this 
classification  was  settled.  The  comment 
stated  it  was  surprised  when  the 
advance  notice  of  proposed  rulemaking 
stated  that  the  ingredient  3-(4- 
methylbenzylidenej-camphor  was  not 
generally  recognized  as  safe  and 
effective  for  OTC  use.  based  on  a  lack 
of  clinical  and  marketing  data,  and  the 
ingredient  was  classified  in  Category  II 
(43  FR  38206  et  38255). 

The  comment  stated  that  3-(4- 
methylbenzj  lidene)-camphor  had  been 
marketed  in  the  United  States  and 
throughout  the  world  under  the  trade 
name  Eusolex  6300  since  December 
1973.  The  manufacturer  also  indicated 
that  approximately  350.000  units  of  an 
OTC  sunscreen  product  containing  3 
percent  Eusolex  6300  were  sold  at  retail 
in  the  United  States  during  1974  to  1978 
(Ref  5).  The  comment  provided  letters 
from  distributors  and  manufacturers  of 
OTC  sunscreen  drug  products  who  used 
3-(4-methylbenzylidene)-camphor  as  a 
sunfilter  in  their  products.  One 
manufacturer  stated  that  some 
sunscreen  drug  products  containing  3- 
(4-methylbenzyhdene)-camphor  were 
distributed  in  Europe  as  well  as 
marketed  in  North  America  under 
different  trademarks. 

The  comment  contended  that  general 
recognition  of  the  safety  of  a  product 


could,  in  fact,  be  based  in  part  or  in 
whole  upon  foreign  experience,  and  that 
the  relevance  of  foreign  experience 
would  depend  not  upon  geography 
alone,  but  upon  a  scientific  and  medical 
determination.  The  comment  cited  the 
case  of  FMALI  Herb,  Inc.  v.  Heckler.  715 
F.2d  1385  (9th  Cir.  1983)  as  support  for 
its  argument. 

The  comment  subsequently  provided 
additional  maiiceting  history 
information  for  3-(4- 
methylbenzylidene)-camphor  (Ref  6). 
However,  the  manufacturer  was  unable 
to  provide  documentation  to 
substantiate  the  dates  of  the  labeling 
presented  at  the  meeting.  Therefore,  the 
agency  concluded  that  no  decision 
could  be  made  until  the  manufacturer 
was  able  to  document  the  marketing 
history  of  3-(4-methylbenzyUdene)- 
camphor.  To  date,  no  new  data  or 
information  has  been  submitted  to 
support  the  reclassification  of  3-(4- 
methylbenzyhdene)-camphor  from 
Category  II  to  Categorj- 1. 

Three  similar  petitions  have  requested 
the  agency  to  reopen  the  administrative 
record  for  this  rulemaking  to  include 
additional  ingredients.  One  petition 
(Ref  7)  requests  that  the  agency  include 
the  ingredient  ethoxylated  ethyl-4- 
aminobenzoate  (PEG-25  PABA)  as 
Category  I  in  the  monograph  for  OTC 
sunscreen  drug  products.  The  petition 
contends  that  the  extensive  marketing 
experience  of  ethoxylated  ethyl-4- 
aminobenzoate  in  Europe  as  an  OTC    ' 
sunscreen  ingredient  since  the  early 
1950's  and  the  available  data  supporting 
the  safety  and  effectiveness  of  this 
ingredient  satisfy  the  statutory  and 
regulatory  criteria  for  inclusion  of  this 
ingredient  in  the  OTC  drug  review. 

The  second  petition  (Ref.  8)  requests 
that  the  agency  include  the  ingredient 
isoamyl-p-methoxycinnamate  in 
Categor)'  I.  The  petition  states  that 
i.soamyl-p-methoxycinnamate  has  been 
marketed  in  Europe  since  1976  and  is 
not  a  new  drug  because  there  is  general 
recognition  among  experts  that  &e  drug 
is  safe  and  effective  for  its  intended  use. 
The  petition  contends  that  the  available 
data  for  this  ingredient  conform  to  the 
standards  for  safety  and  effectiveness  set 
forth  in  the  agency's  review  of  OTC 
sunscreens. 

The  third  petition  (Ref  9)  requests 
that  the  agency  include  the  ingredient 
avobenzone  (Pareol  1789),  a  UVA 
absorber,  in  Category  I.  The  petition 
states  that  since  avobenzone  was 
introduced  in  1981.  it  has  been 
continuously  used  throughout  the 
world,  including  Europe,  Africa.  Asia, 
Australia,  South  America,  and  Canada. 
The  petition  noted,  however,  that  the 
United  States  is  the  only  country  in 
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which  avobenzone  is  not  fr«ely 
available  for  uso  in  siinscreen 
formuiationa.  The  petition  mentioned 
that  avobenzone  is  available  in  the 
United  States  in  one  prodAict, 
•Thotoplex."  approved  under  an  NDA. 
The  petition  mantionwd  that  avobenzone 
is  the  only  available  sunscreen 
ingredient  that  affords  broad  spectrum 
UVA  protection  and  that  including 
avobenzone  in  the  monograph  for  OTC 
sunscreen  drug  products  vrould  provide 
United  States  consumers  with  broader 
access  to  an  important  UVA  stmscreen 
that  is  currently  available  to  other 
consumers  aroimd  the  world. 

The  agency  is  currently  considering 
these  petitions,  but  has  not  yet  reached 
a  decision  concerning  the  nee  of  foreign 
marketing  data  as  the  sole  basis  to 
support  the  inclusion  of  an  ingredient  in 
the  ore  drug  review.  TTie  agency's 
decisions  on  these  petitions  will  have 
an  impact  on  any  decisions  it  makes 
concerning  whether  3-(4- 
methylbenzylidenel-camphor  can  be 
included  in  the  OTC  drug  review  luless 
documentation  of  the  marketing  of  this 
ingredient  in  the  United  States  prior  to 
December  4, 1975  is  provided. 

The  agency  has  determined  that  it 
would  not  be  in  the  public  interest  to 
unduly  delay  publication  of  the 
tentative  final  monograph  for  OTC 
sunscreen  drug  products  while  this 
matter  is  being  resolved.  Therefore,  at 
this  time  the  agency  is  deferring  a 
decision  concerning  whether  any  of 
these  ingredients  should  be  considered 
for  inclusion  in  the  OTC  sunscreen 
monograph.  A  decision  will  be 
announced  in  a  future  issue  of  the 
Federal  Register. 
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Topical  Analgesic,  Antirheumatic,  Otic, 
Bum,  and  Sunbum  Treatment  and 
Prevention  Products,  September  30  and 
October  1, 1975,  OTC  Vol.  060181. 

(5)  Comment  No.  SUPS,  Docket  No.  78N- 
0038.  Dockets  Management  Branch. 

(6)  Memorandum  of  Meeting  between  FDA 
and  E.  Merck  Industries.  Inc.,  Rona  Pearl,  and 
Covington  and  Burling,  coded  M.M1.  Docket 
No.  78N-O038,  Dockets  Management  Branch. 

(7)  Comment  No.  CP2,  Docket  No.  78N- 
0038,  Dockets  Management  Branch. 

(8)  Conunent  No.  CP3.  Docket  No.  78N- 
0038.  Dockets  MaTiagement  Branch. 

(9)  Comment  No.  CP4,  Docket  No.  78N- 
0038,  Dockets  Management  Brmcfa. 


35.  Two  comments  contended  that 
padimate  A  is  phototoxic  and  is 
inappropriate  tor  use  as  a  Category  I 
sunscreen  ingredient.  One  comment 
cited  a  study  by  Kaidbey  and  Kligman 
(Ref.  1)  as  evidence  that  padimate  A  is 
phototoxic  to  humans.  The  comment 
strongly  urged  that  padimate  A  be 
removed  from  the  list  of  safe  and 
effective  sunscreen  active  ingredients. 
The  other  comment  noted  that  the  Panel 
was  apparently  unaware,  at  the  time  of 
its  deliberations,  of  subseouendy 
published  reports  by  Kaidbey  and 
Kligman  (Ref.  1)  and  by  Emmett, 
Taphom,  and  KominsJcy  (Ref.  2}  which 
document  thephototoxic  properties  of 
padimate  A.  The  comment  stated  that 
these  reports  should  be  fully  considered 
by  the  Commissioner  prior  to  final 
categorization  of  this  sunscreen 
ingredient  as  safe  for  use  in  drug 
products.  The  comment  concluded  it  is 
inappropriate  to  permit  any  active 
ingredient  that  has  been  demonstrated 
to  be  phototoxic  to  be  used  in  products 
intended  for  use  in  direct  sunlight. 
Stating  that  padimate  A  is  safe  at 
concentrations  up  to  3  percent,  another 
comment  contended  that  it  is  an  irritant, 
especially  on  the  face,  at  the  maximum 
5-percent  concentration  recommended 
by  the  Panel.  Remaridng  that  5  percent 
padimate  A  can  be  an  irritant  to  70 
percent  of  users  who  swim  in 
chlorinated  pools,  the  comment  stated 
that  several  pubUshed  studies  (not 
identified  in  the  comment)  indicate  that 
5  percent  padimate  A  causes  burning, 
itching,  and  contact  and  photocontact 
irritation  reactions.  The  comment 
claimed  that  many  manufacturers  have 
reduced  the  concentration  or 
discontinued  the  use  of  padimate  A 
because  of  its  irritating  effect.  Noting 
that  the  Panel  determined  that  padimate 
A  is  a  dose-related  irritant,  the  comment 
stated  that  a  safe  concentration  needed 
to  be  resolved. 

A  reply  comment  stated  that  studies 
done  in  iis  own  laboratories,  as  well  as 
a  review  of  the  raw  data  for  the  study 
conducted  by  Kaidbey  and  Kligman 
(Ref  1)  and  discussion  of  tr.at  study 
with  the  authors,  supported  its  belief 
that  padimate  A  is  not  a  phototoxic 
agent  in  the  concentrations  in  which  it 
is  used  in  sunscreen  products.  A  second 
reply  comment  referred  to  the  submitted 
reports  (Refs.  1  and  2)  and  stated  that 
the  ingredient  referred  to  in  the  Emmett. 
Taphom,  and  Kominsky  study  is  not 
padimate  A,  but  a  mixture  of  thd  para 
and  ortho  isomers  of  amyl 
dimethylaminobenzoate  containing  a 
substantial  quantity  of  the  ortho  isomer. 
The  reply  comment  explained  that 
padimate  A  is  the  para  isomer,  while  the 
ortho  Isomer  is  phototoxic  and  Is  not 


used  in  sunscreen  products.  The  T»ply 
comment  submitted  a  report  on  a 
padimate  A  phototoxicity  test  on  mice 
and  swine  by  Forbes  (Ref.  3)  and 
contended  that  the  test  results  refute  the 
claim  thatpadimate  A  is  a  phototoxic 
material.  Tne  comment  added  that  12 
years  of  mariceting  over  250  million 
packages  also  support  the  evidence 
against  photc»toxicity. 

The  Panel  classified  1  to  5  percent 
padimate  A  in  Categorj- 1  as  a  sunscreen 
ingredient.  The  agency  has  reviewed  the 
literature  submitted  by  the  comments 
and  believes  that  there  is  sufficient 
evidence  that  padimate  A  at  a  5-percent 
concentration  is  a  weak  phototoxic 
agent.  Further  studies  are  neceiisary  to 
determine  the  drug's  phototoxic 
potential  at  lesser  concentrations. 

Kaidbey  and  Kligman  (Ref.  1)  tested 
various  sunscreen  agents  to  determine 
thoir  potential  for  provoking 
phototoxicity.  The  test  agents  included 
aminobenzoic  acid  and  its  esters 
(glyceryl  aminobenzoate,  pedimate  A, 
padimate  O)  obtained  from  a 
commercial  source,  and  the  purified 
isomeric  forms  of  amyl 
dimethylaminobenzoate  (amyl  ortho- 
dimethylaminobenzoate  and  amyl 
paradimethylaminobttnzoate  (padimate 
A)).  A  5-percent  solution  of  each 
sunscreen  dissolved  in  95  percent 
ethanol  was  used.  Additionally, 
proprietary  sunscreens  containing 
suhsobenzone.  aminobenzoic  acid,  and 
esters  of  aminobenzoic  add  (identified 
above)  were  tested.  The  number  of 
subjects  varied  between  8  and  17  per 
test  agent.  Each  preparation  was  applied 
to  the  subjects'  backs  and  covered  with 
patches  of  nonwoven  cotton  cloth.  Six 
hours  later  the  sites  wrere  uncoverwd  and 
irradiated  with  UVA  and  visible  light. 
Responses  were  evaluated  24  hours 
later. 

In  the  tests  comjsaring  aminobenzoic 
acid  and  its  esters,  only  sites  treated 
with  padimate  A  (5  percent)  exhibited 
phototoxicity  after  exposure  to  30  |/cm* 
of  UVA  radiation  over  a  period  of  14 
minutes;  12  out  of  17  subjects 
experienced  reactions.  In  the  tests 
comparing  ortho  and  pora  isomers  of 
amyl  dimethylaminobenzoate.  in  which 
subjects  were  exposed  to  15  J/cm^  of 
UVA  radiation  over  a  period  of  7 
minutes,  the  ortho  isomer  was  a  far 
more  potent  photosensitizer  with  10  out 
of  10  positive  responders;  the  para 
isomer  (padimate  A)  produced  2  out  of 
10  positive  responders.  In  the  tests 
comparing  proprietary  sunscreens 
containing  sulisobenzone. 
aminobenzoic  acid,  and  esters  of 
aminobenzoic  acid,  in  which  subjects 
were  exposed  to  30  J/cm^  of  UVA 
radiation  over  a  period  of  14  minutes, 
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only  products  containing  padimate  A 
exhibited  a  phototoxic  reaction.  In  this 
test,  4  out  of  9  subjects  responded 
positively  to  one  product  containing 
padimate  A  alone;  9  out  of  13  subjects 
responded  positively  to  another  product 
containing  padimate  A  alone;  and  6  out 
of  10  subjects  responded  positively  to  a 
product  containing  a  combination  of 
aminobenzoic  acid  and  padimate  A. 
Products  containing  aminobenzoic  acid 
alone,  padimate  O  alone,  glyceryl 
aminobenzoic  acid  alone,  and 
sulisobenzone  alone  did  not  cause  a 
positive  response. 

The  solar  simulator  used  in  the  study 
by  Kaidbey  and  Kligman  (Ref.  1)  did  not 
emit  a  spectrum  with  the  same 
proportions  of  UVA.  visible,  and 
infrared  radiation  as  present  in  natural 
sunlight.  The  wavelength  range  of  most 
i.mporlance  when  considering  the 
question  of  phototoxicity  is  the  UVA 
range.  The  UVA  radiation  emitted  by 
the  light  source  used  in  these  studies  is 
sufficiently  comparable  to  natural  UVA 
to  make  the  use  of  this  source  valid.  The 
amount  of  UVA  used  was  approximately 
30  J/cra^.  which  is  a  very  large  amount, 
equal  to  several  hours  of  UVA  from 
sunlight  on  a  sunny  summer  day  in  the 
northeastern  U.S.,  and  approaches  the 
MED  for  UVA  in  some  light-skinned 
individuals  (43  FR  38206  at  38209). 
This  dose,  however,  did  not  elicit 
er>thema  in  the  sites  used  as  controls  or 
in  the  sites  to  which  other  sunscreen 
agents  had  been  applied. 

In  the  Kaidbey  and  Kligman  study 
(Ref  1).  the  test  materials  were  applied 
and  occluded  for  6  hours  prior  to 
radiation  exposure.  Occlusion  enhances 
penetration  and  would  tend  to 
maximize  the  responsiveness  to  the 
applied  agent.  In  practice,  sunscreen 
products  are  rarely  occluded;  therefore, 
the  phototoxicity  resulting  from 
occlusive  test  methods  may  be  more 
severe  than  that  obtained  during  normal 
use  patterns.  How^ever,  the  Kaidbey  and 
Kligman  study  shows  that  it  is  possible 
to  elicit  human  cutaneous  phototoxicity 
with  5  percent  padimate  A  at  UVA 
doses  that  maybe  encountered  by 
individuals  during  prolonged,  intense 
sunlight  exposure.  Therefore,  the  agency 
believes  that  this  study  does  indicate 
that  5  percent  padimate  A  is  a 
phototoxic  agent,  although  a  weak  one. 
The  Emmett.  Taphom,  and  Kominsky 
study  (Ref.  2)  used  mixed  para  and 
ortho  isomers  of  amyl 
dimethylaminobenzoate.  as  stated  by 
the  second  reply  comment.  However, 
the  investigators  also  tested  the 
phototoxicity  of  the  amyl  paradimethyl- 
aminobenzoate  isomer,  which  is  known 
as  padimate  A.  In  this  study,  an  in  vitro 
test  of  padimate  A  using  Ehrlich  ascites 


cells  showed  phototoxicity.  In  the 
human  photopatch  testing,  patches 
containing  the  test  agents  were  applied 
to  the  skin  of  four  normal  subjects  (i.e., 
subjects  free  of  photosensitivity)  for  24 
hours.  Subsequently,  the  subjects  were 
exposed  to  clear  noonday  sunlight  for 
30  minutes.  The  reactions  observed  24 
hours  later  showed  that  the  mixed  ortho 
and  para  isomers  of  amyl 
dimethylaminobenzoate  resulted  in  a 
phototoxic  response  (marked  erythema 
and/or  erythema  with  edema)  in  three  of 
four  subjects,  and  one  subject 
experienced  mild  erythema  in  reaction 
to  the  purified  amyl 
dimethylaminobenzoate.  The  authors 
concluded  that  the  phototoxic  reaction 
on  human  skin  with  pure  amyl  para- 
dimethylaminobenzoate  was  less 
marked  than  with  the  mixed  isomer 
preparations,  suggesting  that  ortho 
isomers  may  be  the  most  important 
phototoxic  agents. 

The  testing  of  mice  and  swine  by 
Forbes  (Ref.  3)  showed  that  padimate  A 
was  not  phototoxic  to  those  animals. 
However,  the  agency  does  not  believe 
that  the  Forbes  study  demonstrates  that 
padimate  A  is  not  a  phototoxic  agent  at 
concentrations  and  light  exposures  that 
may  be  encountered  by  humans  using 
padimate  A  in  the  concentrations 
recommended  by  the  Panel.  From  the 
information  submitted,  it  is  not  possible 
to  determine  what  concentrations  of  the 
active  ingredients  were  applied  to  the 
mice  and  swine  used  in  tnese 
experiments.  The  dose  of  UVA  radiation 
used  (36x10*  J/M^=3.6  J/cm^)  is  much 
less  than  that  used  in  the  Kaidbey  and 
Kligman  study  (Ref.  1).  Also,  it  is  not 
easy  to  quantitatively  relate  dose/ 
response  from  animal  models  to  human 
skin,  except  in  a  general  sense. 

The  weight  of  these  studies  suggests 
that  padimate  A  is  phototoxic  in 
humans  at  concentrations  in  the  5- 
percent  range  if  sufficient  UVA 
exposure  occurs,  particularly  if  the  test 
is  maximized  by  occlusive  techniques. 
However,  lesser  concentrations  and/or 
lesser  UVA  exposures  may  not  produce 
sufficient  damage  to  be  appreciable  at  a 
clinical  threshold.  There  is  no  evidence 
to  indicate  that  phototoxicity  is  truly 
absent  at  any  specific  concentration, 
because  an  increased  UVA  dose  may  be 
able  to  elicit  such  reactions.  For 
example,  if  5  percent  padimate  A  and  a 
5-  to  10-J/cm^  UVA  dose  produces  no 
visible  reaction,  but  5  percent  padimate 
A  and  a  30-J/cm^  UVA  dose  produces 
visible  phototoxicity,  will  3  percent 
padimate  A  and  a  40-J/cm^  UVA  dose 
be  phototoxic?  Although  these  higher 
doses  of  UVA  approach  the  minimal 
erythemal  dose  for  UVA  in  some 
individuals,  one  can  conceive  of 


circumstances  in  which  individuals 
could  encounter  such  levels  from 
natural  sunlight  (e.g.,  lifeguards, 
equatorial  vacationers,  etc.). 

From  the  information  available,  the 
agency  cannot  determine  a  "safe"  level 
of  padimate  A.  The  agency  believes  the 
available  evidence  shows  that  5  percent 
padimate  A  is  a  weak  phototoxic  agent. 
Large  but  obtainable  doses  of  UVA  in 
human  subjects  are  required  in  order  to 
elicit  clinically-evident  effects  from 
padimate  A.  particularly  if 
maximization  factors  are  present  (such 
as  occlusion,  multiple  applications 
during  sunbathing,  or  hydration  of  skin 
after  bathing  but  before  application). 
The  agency  is  not  aware  of  any 
padimate  A  phototoxicity  studies  more 
recent  than  the  1978  Kaidbey  and 
Kligman  study  (Refe.  1  and  4). 
Furthermore,  the  agency  has  been 
informed  that  manufacturers  in  the  U.S. 
no  longer  use  padimate  A  in  sunscreen 
drug  products  and  that  the  ingredient 
has  been  banned  from  use  by  the 
European  Economic  Community  (Ref. 
5). 

Therefore,  in  this  tentative  final 
monograph,  the  agency  is  classifying 
padimate  A  at  5  percent  and  higher 
concentrations  in  Category  II  and  in 
concentrations  less  than  5  percent  in 
Category  HI.  Further  studies  are  required 
to  determine  the  phototoxic  potential  of 
padimate  A  at  less  than  5  percent 
concentrations.  Human  studies  should 
be  designed  to  test  these  lower 
concentrations,  using  maximization  as 
well  as  "normal  use"  procedures.  The 
Kaidbey  and  Kligman  study  (Ref.  1)  can 
be  used  as  a  suitable  model  of  a 
maximization  study.  Reproducibly 
negative  tests  done  with  a  statistically 
sufficient  number  of  light-skinned 
individuals  would  tend  to  indicate 
levels  of  padimate  A  that  would  be 
"safe,"  as  defined  by  a  lack  of  clinically 
observable  toxicity.  The  agency's 
detailed  comments  on  the  data  are  on 
file  in  the  Dockets  Management  Branch 
(Ref.  6). 

References 

(1)  Kaidbey,  K.H.,  and  A.M.  Kligman, 
"Phototoxicity  to  a  Sunscreen  Ingredient, 
Padimate  A,"  Archives  of  Dermatology. 
114:547-549,1978. 

(2)  Emmett,  E.A..  B.R.  Taphorn,  and  JR. 
Kominsky,  "Phototoxicity  Occurring  During 
the  Manufacture  of  Ultraviolet-Cured  Ink," 
Archives  of  Dermatology.  113:770-775, 1977. 

(3)  Forbes.  P.D.,  "Phototoxicity  Test, ' 
unpublished  report  in  C00058.  Docket  No. 
78N-0038,  Dockets  Management  Branch. 

(4)  Memorandum  of  telephone 
conversation  between  ].  Rippere.  FDA,  and  K. 
Kaidbey,  Ivy  Laboratories,  dated  May  6, 1988, 
OTC  Vol.  06ATFM,  Docket  No.  78N-0038, 
Dockets  Management  Branch. 


JMI 


Federal  Register  /  Vol.  58.  No.  90  /  Wednesday.  May  12,  1993  /  Proposed  Rules 


28213 


(5)  Memorandum  of  telephone 
conversation  between  J.  Rippere,  FDA,  and 
M.  Gardner,  The  Cosmetic,  Toiletry  and 
Fragrance  Association,  dated  March  3, 1989 
ore  Vol.  06ATFM,  Docket  No.  78N-0038.  " 
Dockets  Management  Branch. 

(6)  Letters  from  W.E.  Gilbertson.  FDA.  to 
J.M.  Clayton,  Plough.  Inc.;  Howard  Iserman, 
Van  Dyk  &  Company,  Inc.;  and  A.M.  Kligman 
and  K.H.  Kaidbey.  University  of 
Pennsylvania,  coded  LET026.  LET027,  and 
LET028,  respectively.  Docket  No.  78N-0038. 
Dockets  Management  Branch. 

36.  One  comment  noted  that  zinc 
oxide  had  been  present  in  earlier  lists  of 
sunscreen  ingredients,  but  was  not 
included  in  the  final  list  of  active 
sunscreen  ingredients  recommended  by 
the  Panel  in  §  352.10.  Stating  that  zinc 
oxide  ointments  and  creams  have  a  long 
history  of  use  as  a  sunblock,  as  well  as 
a  skin  protectant,  the  comment 
requested  that  the  original  data  on  the 
drug  be  reviewed  and  that  zinc  oxide  be 
listed  as  a  sunscreen  active  ingredient  in 
the  monograph. 

FDA  listed  zinc  oxide  as  an  active 
sunscreen  ingredient  in  its  request  for 
data  on  OTC  topical  analgesic  drug 
products,  which  included 
antirheumatic,  otic.  bum.  sunburn 
prevention  and  treatment  drug  products 
(37  PR  26456).  Zinc  oxide  was  a  labeled 
ingredient  in  marketed  products 
submitted  for  review  to  the  Panel  (Refs. 
1  through  4).  The  Panel  that  reviewed 
these  drug  products  evaluated  both 
sunscreen  and  skin  protectant  drug 
products.  After  reviewing  the  submitted 
data,  the  Panel  classified  zinc  oxide  at 
concentrations  of  1  to  25  percent  as  a 
Category  I  skin  protectant  (43  FR  34628 
at  34648).  Although  zinc  oxide  was  a 
labeled  ingredient  in  a  marketed 
simscreen  product  (Ref.  3).  the  Panel 
classified  zinc  oxide  as  an  inactive 
ingredient  in  the  advance  notice  of 
proposed  rulemaking  for  OTC  sunscreen 
druB  products  (43  FR  38206  at  38208). 

The  comment  did  not  present  any 
data  or  information  to  support  the  use 
of  zinc  oxide  as  a  sunblock,  i.e., 
sunscreen  opaque  sunblock  ingredient. 
The  agency  has  reviewed  the  data  in  a 
study  by  Luckiesh  et  al.  (Ref.  5).  which 
had  been  submitted  to  the  Panel  (Ref.  3), 
in  which  zinc  oxide  was  used  alone  and 
in  combination  with  phenyl  salicylate, 
another  sunscreen  ingredient.  The  study 
was  designed  to  measure  the  ability  of 
zinc  oxide  at  concentration  levels  from 
15  to  33.3  percent,  as  well  as  other 
ingredients,  to  absorb  UV  radiation  over 
a  broad  range  of  wavelengths.  Zinc 
oxide  (33.3  percent)  was  the  only  test 
preparation  that  was  studied  as  a  single 
ingredient. 

All  subjects  in  the  study  developed 
skin  erythema  after  15  seconds  of 
exposure  to  a  lamp  that  was  a  source  of 


UV  radiation  intensity  equivalent  to 
sixty  times  the  most  intense  simlight 
measured  in  Cleveland.  Ohio  over  a  4- 
year  period.  One  minute  exposure  to  the 
lamp  was  determined  to  be  equivalent 
to  1  hour  of  exposure  to  that  sunUght. 
The  subjects  were  then  treated  on  the 
upper  arm  with  a  thin  coating  of  the 
various  sunscreen  test  preparations.  A 
thin  coating  was  defined  as  one  which 
was  rubbed  out  quite  well, 
corresponding  to  the  thinnest  coating 
which  is  likely  to  be  applied  on  the 
skin.  The  sunscreen  properties  of  zinc 
oxide  at  33.3  percent  in  white 
petrolatum  were  tested  in  only  one 
subject.  Although  the  test  product 
demonstrated  sunscreen  properties, 
results  from  one  subject  alone  are 
insufficient  to  support  effectiveness  of 
this  ingredient  as  a  sunblock. 

Using  a  thin-film  spectrophotometric 
method.  Luckiesh  et  al.  (Ref.  5)  recorded 
the  UV  radiation  transmitted  by  the  test 
ingredients  at  wavelengths  from  296.7  to 
365  nm.  The  study  revealed  that  with  a 
0.03  miUimeter  (mm)  thickness  coat  of 
33.3  percent  zinc  oxide  in  combination 
with  10  percent  phenyl  salicylate  in 
white  petrolatum  there  was  zero 
transmission  of  UV  energy  at  various 
wavelengths  between  296.7  and  313  nm. 
and  0.8  and  3  percent  transmission  at 
334.2  and  365  nm,  respectively.  When 
the  concentration  of  zinc  oxide  was 
reduced  to  15  percent  in  a  combination 
product  with  10  percent  phenyl 
salicylate,  the  UV  energy  transmission 
of  the  0.03  mm  coat  was  then  0.02.  0.04. 
0.1,  6,  and  44  percent  at  296.7.  302  2. 
313.  334.2,  and  365  nm,  respectively. 
When  the  coat  of  this  test  preparation 
was  increased  to  0.06  mm  there  was 
zero  transmission  of  UV  energy  at  the 
four  lower  wavelengths  (296.7  to  334.2 
nm)  and  0.3  percent  at  365  nm.  With  a 
0.03  mm  coat  of  a  33.3  percent  zinc 
oxide  in  white  petrolatum  test 
preparation,  there  was  2.2,  3.0.  5.  7.8. 
and  8.5  percent  transmission  of  UV 
energy  at  wavelengths  296.7.  302.2.  313. 
334.2.  and  365  nm.  respectively.  When 
the  coat  of  zinc  oxide  was  increased  to 
0.06mm.  the  UV  energy  transmission 
was  reduced  to  0.18,  0.3.  0.75,  2.2,  and 
2.4  percent  at  the  respective 
wavelengths.  The  investigators 
concluded  from  this  study  that 
"Undoubtedly,  zinc  oxide  is  not  to  be 
ignored  as  an  ultraviolet  light  filter," 
and  "zinc  oxide  is  of  definite  value  in 
preventing  sunburn." 

The  agency  recognizes  that  the  range 
of  UV  radiation  absorbance  reported  in 
this  limited  study  is  similar  to  the  UV 
radiation  range  reported  for  other 
sunscreen  products  reviewed  by  the 
Panel.  The  agency  is  aware  that  for 
many  years  zinc  oxide  has  been  used  by 


consumers  as  a  sunblock  (Refs.  6 
through  10).  However,  the  agency 
concludes  that  the  data  submitted  on 
zinc  oxide  to  this  rulemaking  are 
insufficient  to  support  its  effectiveness 
as  a  Category  I  sunscreen  as  a  sunblock 
because  the  effectiveness  data  for  this 
ingredient  when  used  alone  are  limited 
to  one  subject.  Studies  to  demonstrate 
the  effectiveness  of  zinc  oxide  as  a 
Category  I  sunscreen  should  follow  tJie 
requirements  of  the  testing  procedures 
in  Subpart  D  of  this  tentative  final 
monograph. 

Therefore,  because  the  available  data 
are  insufficient  to  demonstrate  the 
effectiveness  of  zinc  oxide  as  a 
sunscreen  active  ingredient,  the  agency 
is  proposing  to  classify  zinc  oxide  in 
Category  III. 
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D.  Comments  on  Dosages  for  Sunscreen 
Drug  Products 

37.  One  comment  contended  that  the 
minimum  dosage  requirement  for 
sunscreen  active  ingredients  in  §  352.10 
is  unnecessary  and  should  be  deleted. 
The  comment  proposed  that  a 
manufacturer  be  permitted  to  use  an 
ingredient  at  any  lower  concentration 
which  provides  an  SPF  of  at  least  2.  The 
comment  provided  an  example  where  a 
manufacturer  may  wish  to  combine  two 
or  more  active  sunscreen  ingredients  in 
a  formulation  that  would  provide  an 
acceptable  SPF  value  of  2.  but  would  be 
unable  to  do  so  because  using  the 
minimum  allowable  concentrations  of 
the  active  ingredients  would  result  in  a 
preparation  with  an  SPF  value  greater 
than  2.  The  comment  added  that  such 
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e  restriction  would  be  arbitrary  aiid  not 
in  the  best  interest  of  the  consumor. 

A  second  comment  also  questioned 
the  necessity  of  the  lower  dosage  limits 
because  all  sunscreen  products  must  be 
tested  for  effectiveness.  The  comment 
pointed  out  that  the  recommended 
lower  dosage  limits  would  not  allow  1 
percent  aminobenzoic  add  preparations 
even  though  the  products  may  show  an 
SPF  value  well  above  the  minimal 
requirement  (Ref.  1).  The  comment 
concluded  that  if  the  product  is 
effective,  then  the  dosage  is  not  low. 

Another  comment  recommended  that 
the  concentration  range  for 
aminobenzoic  acid  in  the  Panel's 
monograph  be  changed  from  a  range  of 
5  to  15  percent  to  a  range  of  2  to  15 
percent  or  that  the  lower  limit  be 
eliminated.  The  comment  asserted  that 
although  the  Panel  stated  that  2  percent 
aminobenzoic  acid  has  been  found  to  be 
an  effective  simscreen  (43  FR  38206  at 
38221).  it  set  the  minimum 
coni.entration  of  aminobenzoic  acid  at  5 
pe.xent  for  any  sunscreen  product.  The 
commtsnt  stated  that  the  effectiveness  of 
aminobenzoic  acid  as  a  sunscreen  is 
dependent  on  the  vehicle  used  and  not 
just  on  the  concentration  of  the  active 
ing^dient.  As  an  example,  the  comment 
stated  that  aminobenzoic  acid  is  less 
effeclive  in  certain  creams  or  oils  even 
if  the  product  contains  20  percent 
aminobenzoic  acid.  The  comment  added 
that  the  range  of  concentrations  given  in 
§^52.10  of  the  Panel's  monograph  does 
not  ensure  eftectiveness.  but  that 
determination  of  SPF  vr.lues  for 
individual  products  will  ensure 
effprtiveness. 

A  reply  comment  supported  the 
position  that  ihe  effectiveness  of 
sunscreen  products,  not  the  amount  of 
sunscreen  in  the  products,  is  the 
standard  by  which  performance  efficacy 
is  measured.  The  comment 
reccmmended  that  the  minimum  dosage 
requirement  be  deleted  because  it  will 
not  ^ff^ct  product  safety  or  efficacy. 

Two  comments,  submitted  in 
response  to  the  public  meeting  held  on 
January  26, 1988,  to  discuss  appropriate 
sunscreen  testing  methods,  also 
requested  that  no  minimum  dosages  be 
required  for  sunscreen  ingredients. 
These  comments  urged  FDA  in 
determining  effectiveness  to  rely  solely 
on  the  product's  performance  as 
established  by  appropriate  SPF  testing. 
One  comment  stated  that  the 
requirement  to  meet  a  minimum  dosage 
level  can  have  an  impact  on  formula 
fle.xibility  and  safety  and  is  not 
scientifically  sound  because  a  specific 
product's  performance  is  dependent 
upon  the  formulation  rather  than  simply 
on  the  amount  of  active  ingredient. 


Stating  that  the  SPF  value  is  a  better  and 
more  accurate  measure  of  the 
effectiveness  of  a  sunscreen  drug 
product,  the  comment  recommended 
that  §^  352.10  and  352.20  be  amended 
to  eliminate  the  lower  dosage  range  for 
each  of  the  listed  active  sunscreen 
ingredients. 

The  Pane!  recomm.ended  minimum 
concentrations  for  all  Category  I 
sunscreen  ingredients  based  on 
effectiveness  data  submitted  for  its 
review.  The  agency,  however,  agrees 
with  the  comments  that  a  sunscreen 
active  ingredient's  performance  is  not 
totally  dependent  upon  the 
concentration  of  the  active  ingredient  in 
the  product.  Because  the  formulation  of 
a  sunscreen  drug  product  Influences  the 
effectiveness  of  the  active  ingredient  in 
the  product,  the  Panel  recommended 
final  product  testing  of  each  formulation 
to  determ.ine  the  SPF  and  to  assure 
proper  use  (43  FR  38206  at  38213).  The 
agency  is  aware  that  the  presence  of  a 
required  minimum  amount  of  a 
sunscreen  ingredient  in  a  drug  product 
does  not  guarantee  effectiveness;  final 
product  testing  can  ensure  effectiveness. 
Therefore,  the  agency  agrees  with  the 
comments  that  the  effectiveness 
requirements,  i.e.,  the  determination  of 
an  SPF  value  for  a  sunscreen  product, 
make  the  use  of  minimum  concentration 
requirements  unnecessary  for  single 
ingredient  products. 

However,  the  agency  is  concerned 
that  each  ingredient  in  a  sunscreen 
combination  product  contributes  to  the 
overall  effectiveness  of  the  product.  To 
require  no  minimum  contribution  at  all 
could  allow  the  use  of  amounts  so  small 
as  to  be  misleading  and  deceptive  to  the 
consumer  and  could  permit  the 
inclusion  of  ingredients  solely  for 
promotional  purposes.  In  addition,  this 
could  result  in  the  consumer's  exposure 
to  an  additional  ingredient  or 
ingredients  with  minimal  additional 
benefit  being  provided.  The  agency 
believes  that  a  minimum  amount  of 
each  sunscreen  ingredient  should  be 
present  in  a  combination  sunscreen 
product.  The  agency  has  looked  for 
similar  situations  in  other  OTC  drug 
monographs  and  notes  that  OTC  antacid 
ingredients  have  no  minimum  dose 
staied  for  the  individual  ingredients  in 
the  final  monograph.  (See  21  CFR 
331.11.)  One  or  more  antacid  active 
ingredients  may  be  combined  within 
any  maximum  daily  dosage  limit 
established  provided  each  ingredient  is 
included  at  a  level  that  contributes  at 
least  25  percent  of  the  total  acid 
neutralizing  capacity  of  the  product. 
The  antacid  monograph  also  provides  a 
test  for  determining  the  percent 
contribution  of  an  antacid  ingredient  in 


the  combination  product.  (See  21  CFR 
331.21.)  The  agency  believes  that 
sunscreen  manufacturers  who  wish  to 
market  a  combination  sunscreen 
product  should  be  required  to  determine 
that  each  ingredient  in  the  simscreen 
combination  contributes  in  some  way  to 
the  effectiveness  of  the  product,  e.g., 
that  the  combination  of  ingredients 
produces  a  higher  SPF  value  than  any 
of  the  ingredients  alone  used  at 
monograph  concentrations  in  a  single 
ingredient  product  or  that  the 
combination  product  protects  against  a 
wider  range  of  UV  radiation  than  any  ef 
the  ingredients  alone.  Such  a 
requirement  is  consistent  with  Part  3  of 
the  agency's  "General  Guidelines  for 
OTC  Combination  Products,"  which 
states:  "Category  I  active  ingredients 
from  the  same  therapeutic  category  that 
have  the  same  mechanism  of  action 
*  *  •  may  be  combined  in  selected 
circumstances  *  *  *  if  the  combination 
meets  the  OTC  combination  policy  in  all 
respects,  the  combination  offers  some 
advantage  over  the  active  ingredients 
used  alone,  and  the  combination  is,  on 
a  benefit-risk  besis,  equal  to  or  better 
than  each  of  the  active  ingredients  used 
alone  at  its  therapeutic  dose"  (Ref.  2). 

Because  the  agency  agrees  with  the 
deletion  of  the  minimum  strength 
requirements  for  sunscreen  ingredients, 
only  maximum  concentrations  for 
individual  active  ingredients  are  being 
proposed  in  §  352.10.  However,  because 
of  its  concern  that  each  ingredient  in  a 
combination  drag  product  contributes  to 
the  overall  effectiveness  of  the  product, 
the  agency  concludes  that  a  method 
must  be  developed  that  demonstrates 
the  contribution  of  each  ingredient  in  a 
combination  sunscreen  product  before 
the  minimum  doses  for  sunscreen 
ingredients  in  combination  can  be 
deleted  from  the  monograph.  At  this 
time,  the  agency  is  unaware  of  any 
existing  method  for  determining  the 
contribution  of  each  sunscreen 
ingredient  in  a  combination  sunscreen 
product.  Therefore,  although  the  agency 
is  not  including  minimum  doses  for 
individual  sunscreens  in  proposed 
§  352.10,  it  is  including  minimum  doses 
for  sunscreens  used  in  combination 
with  one  another  in  §  352.20(d).  The 
agency  invites  manufacturers  and 
sunscreen  testing  laboratories  to 
comment  on  this  matter  and  to  propose 
an  appropriate  test  method  for 
determining  the  contribution  of  each 
sunscreen  ingredient  in  a  combination 
sunscreen  product. 
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38.  One  comment  stated  that  the 
dosage  limits  for  sunscreen  active 
ingredients  in  the  Panel's  recommended 
monograph  do  not  provide  protection 
from  ineffective  products.  The  comment 
explained  that  the  vehicle  can  have  a 
tremendous  effect  on  product  efficacy 
and  that  some  of  the  approved 
sunscreens  are  used  primarily  in 
combinations  because  they  are  not 
sufficiently  effective  when  used  alone  in 
the  currently  recommended  lower 
dosage. 

The  agency  concludes  that  the  lower 
dosage  limits  recommended  by  the 
Panel  for  sunscreen  active  ingredients 
are  effective  when  properly  formulated 
in  a  product  that  provides  an  SPF  of  at 
least  2.  As  the  Panel  pointed  out.  the 
effectiveness  of  all  Category  I 
sunscreens  has  been  demonstrated  by 
appropriate  studies.  The  UV  absorbance 
of  the  individual  sunscreen  between  290 
and  320  nm  was  established  and,  in 
most  instances,  data  were  available  from 
studies  on  human  subjects  treated  either 
with  artificial  sunlight  or  with  natural 
sunlight  (43  FR  38206  at  38218). 

The  agency  agrees  that  the  vehicle  can 
have  a  significant  effect  on  the  product's 
effectiveness.  However,  the  influence  of 
the  vehicle  on  the  effectiveness  of  a 
sunscreen  drug  product  is  accounted  for 
in  the  SPF  testing  procedure  because  the 
test  is  done  on  the  final  formulation  of 
a  sunscreen  product.  As  provided  in 
S  352.10,  a  final  sunscreen  drug  product 
must  have  an  SPF  value  of  not  less  than 
2.  Any  product  that  can  demonstrate 
that  it  meets  the  labeled  SPF  value  is 
considered  to  be  effective. 

E.  General  Comments  on  Labeling  for 
'  Sunscreen  Drug  Products 

39.  One  comment  contended  that  FDA 
does  not  have  the  authority  to  legislate 
the  exact  wording  of  OTC  labeling 
claims.  The  comment  objected  to  the 
agency  limiting  the  labeling  claims  to 
the  exact  terminology  of  the  monograph 
and  rejecting  all  other  terminology, 
regardless  of  accuracy.  The  comment 
requested  that  more  flexibility  in 
labeling  be  permitted  by  adding  to  the 
approved  indications  a  statement  as 
follows:  "•  •  •  or  similar  indication 
statements  which  are  in  keeping  with 
the  Panel's  report." 

In  ^e  Federal  Register  of  May  1, 1986 
(51  FR  16258).  the  agency  published  a 
final  rule  changing  its  labeling  policy 
for  stating  the  indications  for  use  of 
OTC  drug  products.  Under  21  CFR 


330.1(c)(2),  the  label  and  labeling  of 
OTC  drug  products  are  required  to 
contain  in  a  prominent  and  conspicuous 
location,  either  (1)  the  specific  wording 
on  indications  for  use  established  imder 
an  OTC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
"APPROVED  USES";  (2)  other  wording 
describing  such  indications  for  use  that 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
neither  appear  within  a  boxed  area  nor 
be  designated  "APPROVED  USES";  or 
(3)  the  approved  monograph  language 
on  indications,  which  may  appear 
within  a  boxed  area  designated 
"APPROVED  USES."  plus  altemaUve 
language  describing  indications  for  use 
that  is  not  false  or  misleading,  which 
shall  appear  elsewhere  in  the  labeling. 
All  other  OTC  drug  labeling  required  by 
a  monograph  or  other  regulation  (e.g.. 
statement  of  identity,  warnings,  and 
other  regulations  (e.g..  statement  of 
identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  has  been  established  and 
identified  by  quotation  marks,  e.g.,  21 
CFR  201.63  or  330.1(g).  The  proposed 
rule  in  this  document  is  subject  to  the 
labeling  provisions  in  §  330.1(c)(2);  the 
wording  in  §  352.52  is  consistent  with 
these  regulations. 

40.  A  number  of  comments  requested 
that  the  labeling  of  sunscreen  products 
contain  more  information  for  using 
these  products.  The  requests  included 
the  following:  information  on  the 
effectiveness  of  sunscreens  when  used 
for  different  skin  types,  or  on  different 
parts  of  the  body,  or  with  moisturizers, 
makeup,  or  cola  drinks,  or  when  used  in 
water,  chlorine,  or  sea  spray;  more 
information  concerning  safe  and 
effective  use;  labeling  which  would 
permit  consumers  to  choose  a  sunscreen 
product  appropriate  for  their  skin 
sensitivity;  and  labeling  products  with 
the  names  and  percentage  composition 
of  ingredients. 

The  Panel  considered  some  of  the 
above  factors  in  making  its  labeling 
recommendations,  e.g.,  use  in  water  and 
skin  type.  The  Panel  recommended 
labeling  concerning  a  sunscreen 's 
resistance  to  its  removal  by  water,  i.e., 
sweat  resistance,  water  resistance,  and 
waterproof  properties  (43  FR  38206  at 
38268).  The  Panel  also  recommended 
that  the  labeling  contain  a  guide  that 
relates  skin  types  and  product  category 
designations  to  the  type  of  sunscreen 
product  needed  for  protection  (43  FR 
38269).  The  agency  agrees  that  the 
labeling  for  sunscreen  products  should 
contain  such  information  to  aid 
consumers  in  choosing  the  most  suitable 


sunscreen  for  their  needs.  Therefore,  the 
agency  is  proposing  these  labeling 
recommendations.  The  Panel  did  not 
discuss  the  impact  of  all  the  factors 
mentioned  by  the  comments  that  may 
interfere  with  a  stmscreen's 
effectiveness;  factors  such  as  beverages 
ingested,  sea  spray,  and  chlorine  were 
among  those  not  considered.  The  agency 
is  only  proposing  those  factors  in  the 
Panel's  recommended  labeling  that 
directly  relate  to  the  safe  and  effective 
use  of  sunscreen  drug  products.  The 
agency  recognizes  that  information 
about  other  factors  may  be  useful  in 
product  selection.  However,  the  agency 
does  not  believe  that  it  is  practical  or 
necessary  to  include  all  of  these 
possible  factors  in  the  monograph. 
Statements  and  terms  outside  the  scope 
of  the  monograph  may  be  included 
elsewhere  in  the  labeling,  provided  they 
are  not  false  or  misleading.  Such 
statements  or  terms  will  l^  evaluated  by 
the  agency  on  a  product-by-product 
basis,  under  the  provision  of  section  502 
of  the  act  (21  U.S.C.  352)  relating  to 
labeling  that  is  false  or  misleading.  Even 
though  it  is  truthful  and  not  misleading, 
any  statement  or  term  that  is  outside  the 
scope  of  the  monograph  may  not  appear 
in  any  portion  of  the  labeling  required 
by  the  monograph  and  may  not  detract 
from  such  required  information. 

Other  OTC  advisory  review  panels 
have  recommended,  as  did  the  Topical 
Analgesic  Panel,  that  manufacturers  list 
all  inactive  ingredients  in  the  labeling  of 
OTC  drug  products.  However,  the  act 
does  not  require  the  identification  of  all 
inactive  ingredients  in  the  labeling  of 
OTC  drug  products. 

The  act  specifies  the  requirements  for 
ingredient  labeling  of  OTC  drug 
products.  Section  502(e)  of  the  act  (21 
U.S.C.  352(e))  requires  that  all  active 
ingredients  and  certain  other 
ingredients,  whether  included  as  active 
or  inactive,  be  disclosed  in  the  labeling. 
The  act  also  limits  the  requirement  for 
stating  quantity  of  ingredients  in  OTC 
drug  products  to  those  sf>ecifically 
mentioned  in  section  502(e).  Although 
the  act  does  not  provide  for  full  labeling 
of  ingredients,  as  requested  by  the 
comment,  the  SPF  value  of  a  sunscreen 
drug  product  does  provide  a 
quantification  of  the  protection  afforded 
by  the  active  ingredient(s). 

Although  the  act  does  not  require  the 
disclosure  of  all  inactive  ingredients  in 
the  labeling  of  OTC  drug  products,  the 
agency  agrees  with  the  Panel  that  listing 
of  inactive  ingredients  in  OTC  drug 
product  labeling  would  be  in  the  public 
interest.  Consumers  with  known 
allergies  or  intolerances  to  certain 
ingredients  would  then  be  able  to 
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identify  substances  that  they  may  wish 
to  avoid. 

The  NOMA  (formerly  "The 
Proprietary  Association"),  the  trade 
association  that  represents 
approximately  85  OTC  drug 
manufacturers  who  reportedly  market 
between  90  and  95  percent  of  the 
volume  of  all  OTC  drug  products  sold 
in  the  United  States,  has  announced  that 
its  member  companies  would 
voluntarily  begin  to  list  inactive 
ingredients  in  the  labeling  of  OTC  drug 
products  under  guidelines  established 
by  the  Association  (Ref.  1).  Under 
another  voluntary  program  begun  in 
1974.  the  member  companies  of  NDMA 
have  been  including  the  quantities  of 
active  ingredients  on  OTC  drug  labels. 
The  agenc>'  commends  these  voluntary 
efforts  and  urges  all  other  OTC  drug 
manufacturers  to  voluntarily  label  their 
products  in  accordance  with  NDMA's 
guidelines. 
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included  in  OTC  Vol.  06ATFM,  Docket  No. 
78N-0038.  Dockets  Management  Branch. 

41.  One  comment  contended  that  a 
package  insert  is  essential  for  OTC 
sunscreen  drug  products.  The  comment 
stated  that  because  uncontrolled 
exposure  to  the  sun  leads  to  premature 
aging  of  the  skin  and  skin  cancer,  all 
sunscreen  drug  products  should  have 
"danger  signs"  about  solar  radiation  and 
artiHcial  UV  light  sources,  instructions 
for  regular  use  of  sunscreens,  and 
guidelines  to  create  public  awareness 
about  the  ways  to  prevent  the  effects  of 
the  sun's  damaging  rays.  The  comment 
felt  that  substantial  information  about 
solar  radiation  and  UV  radiation  should 
be  provided  to  consumers  and  that 
precautions  such  as  the  following 
should  be  included  in  a  package  insert 
for  sunscreen  drug  products:  "apply 
sunscreens  uniformly  and  liberally 
before  ever}'  sun  exposure,"  "reapply 
after  swimming  or  persoiration," 
"wear  •  •  •    hghtly  [tightly]  woven 
clothing."  "protect  the  eyes  witli 
ultraviolet  opaque  sun  goggles," 
"beware  of  reflective  surfaces  (sand, 
snow,  water,  etc.)",  "use  sunscreens 
even  on  cloudy'or  hazy  days,"  "avoid 
tanning  parlors."  The  comment  added 
that  OTC  drugs  such  as  aspirin, 
antihistamines,  nasal  decongestants, 
and  antifungal  agents  have  package 
inserts.  A  second  comment  opposed  the 
requirement  of  a  package  insert  because 
it  would  single  out  sunscreens  as  the 
only  OTC  drugs  requiring  this 
extraordinary  labeling. 


The  agency  agrees  that  educating  the 
public  about  the  dangers  of  excessive 
sun  or  UV  radiation  exposure  is 
important.  However,  a  number  of  the 
items  that  the  comment  suggested  for 
inclusion  in  a  package  insert,  while 
useful,  go  beyond  the  necessary 
information  required  for  the  safe  and 
effective  use  of  these  drug  products. 
Examples  include  the  statements  about 
wearing  certain  types  of  clothing  and 
avoiding  tanning  parlors.  After 
evaluating  the  comment's  other 
suggestions  for  information  to  be 
contained  in  a  pack&ge  insert,  the 
agency  believes  that  the  labeling 
propcoed  in  this  tentative  final 
monograph  addresses  many  of  these 
items  and  it  is  not  necessary  specifically 
to  require  a  package  insert  for  these 
products.  One  example  is  the  "alert" 
statem«it  being  proposed  in  this 
document,  which  states:  "^UN  ALERT: 
The  sun  causes  skin  damage.  Regular 
use  of  sunscreens  over  the  years  may 
reduce  the  diance  of  skin  damage,  some 
types  of  skin  cancer,  and  other  harmful 
effects  due  to  the  sun."  (See  comment 
56.)  A  statement  similar  to  this  currently 
appears  in  the  labeling  of  many 
marketed  sunscreen  drug  products.  In 
addition,  the  directions  ifor  use  being 
proposed  in  this  tentative  final 
monograph  advise  the  consumer  to 
apply  the  sunscreen  liberally, 
generously,  smoothly,  or  evenly  before 
exposure  to  the  sun  and  after 
swimming,  excessive  sweating,  or  towel 
drying.  (See  comment  66.) 

The  agency  encourages  manufacturers 
to  provide  consumers  useful 
information  and  does  not  oppose  the 
inclusion  of  a  package  insert  containing 
additional  information.  As  noted  in 
comment  40.  other  statements  may  be 
included  in  labeling  provided  they  are 
not  false  or  misleading. 

Although  package  inserts  are  not 
essential  for  OTC  sunscreen  drug 
products,  there  may  be  cases  where  it  is 
necessary  for  the  manufacturer  to  use  a 
package  insert  or  other  mechanism  to 

fjrovide  the  required  monograph 
abeling  for  an  OTC  drug  product.  For 
example,  when  an  OTC  drug  product  is 
packaged  in  a  container  that  is  too  small 
to  contain  the  required  labeling,  it 
should  be  enclosed  in  a  carton  or  be 
accompanied  by  a  package  insert  that 
provides  the  labeling  required  by  the 
monograph.  This  type  of  packaging  is 
likely  to  be  necessary  for  sunscreen  drug 
products  marketed  specifically  for 
application  to  the  lips  or  nose. 

42.  One  comment  stated  that  the 
labeling  requirements  for  sunscreen 
drug  products  do  not  include  provisions 
for  small  packages,  and  that  alternatives 
should  be  developed  because  all  of  the 


required  statements  will  not  fit  on  small 
packages.  A  reply  comment  added  that 
sunscreen-containing  products  are  often 
marketed  in  sizes  too  small  to 
accommodate  the  full  product 
performance  statement  (recommended 
by  the  Panel  in  §  352.50(e))  on  the 
principal  display  panel.  This  comment 
objected  to  the  Panel's  requirement  that 
product  performance  statements  be 
placed  on  the  principal  display  panel, 
arguing  that  these  statements  are  quite 
long  and  that  it  is  repetitious  to  require 
them  in  addition  to  the  indications  in 
§  352.50(b).  The  reply  comment 
suggested  that  the  information  on  the 
principal  display  panel  be  limited  to  the 
product's  PCD  and  SPF  designations, 
e.g..  "extra  protection-SPF  6."  with  the 
remainder  of  the  performance  statement 
permitted  to  appear  elsewhere  in 
labeling. 

The  agency  has  reviewed  the  Panel's 
recommended  labeling  and,  wherever 

f)ossible.  has  revised  and  clarified  the 
abeling  so  that  only  essential 
information  is  required.  The  product 
performance  statements  proposed  in 
this  tentative  final  monograph 
(§  352.52(e))  cover  the  following  four 
areas:  (1)  a  statement  of  the  PCD,  e.g., 
"Minimal  Sun  Protection  Product,"  (2) 
a  statement  of  the  product's  resistance 
to  removal  by  sweat  or  water,  e.g.. 
"sweat  resistant."  (3)  a  compilation  of 
skin  types  and  recommended  PCD's. 
e.g.,  "Rarely  bums;  tans  profusely  •  *  * 
Minimal,"  and  (4)  a  statement  for 
sunscreens  that  contain  an  opaque 
sunscreen,  i.e..  "Sunblock."  Tbe  agency 
concludes  that  the  labeling  information 
in  §  352.52  (e)(1).  (e)(2).  (e)(3).  and  (e)(5) 
is  useful  but  not  essential:  therefore,  the 
agency  is  proposing  that  this 
information  be  optional  and  may  be 
used  in  labeling  if  a  manufacturer 
wishes.  The  information  in 
§  352.52(e)(4)  is  essential  and  must  be 
displayed  on  a  simscreen  drug  product, 
but  it  does  not  need  to  be  on  the 
principal  display  panel  of  the  product. 
The  indications  in  §  352.52(b)(1) 
include  a  series  of  statements 
concerning  sunburn  and  protection  from 
the  harmful  effects  of  the  sun.  The 
manufacturer  must  use  any  one  or  more 
of  these  indications  in  the  labeUng  of 
sunscreen  drug  products.  The 
indications  in  §  352.52(b)(2)  are 
"Additional  Indications"  that  are 
optional  statements  which  may  be  used 
on  a  sunscreen  drug  product  in  addition 
to  any  of  the  statements  in 
§  352.52(b)(1). 

The  agency  does  not  consider  the 
proposed  product  performance 
statements  in  §  352.52(e)  to  be 
repetitions  of  the  required  indications  in 
§  352.52  (b)(1)  and  (b)(2).  The  proposed 
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indications  in  §  352.52  fbXl)  and  (b)(2) 
provide  tiie  coosumsr  with  a  variety  of 
indications.  The  product  perfonnance 
statemenu  in  $  352.52(e)  include 
information  on  the  product's  %ratar 
resiAance  capability  aod  a  ootapilatioa 
of  skin  types  and  PCD's;  the  indications 
do  not  include  similar  informatic»i. 

The  Panel  concluded  that  lafonnative 
labeling  shoidd  be  provldad  to 
consumers  to  aid  in  the  selection  of  the 
roost  appropriate  sunscreen  product. 
The  Panel  recommended  that  such 
labeling  be  placed  oa  the  principal 
pisplay  panel  of  a  product  where  it  is 
post  likely  to  be  lead.  The  agency  ia 
proposing  labeling  for  the  principal 
display  panel  of  sunscreen  drug 
products  in  §  352.50  of  this  tentative 
final  nranograph  that  includes  SPF 
values  and  %vater  reustanoe  information. 
PCD  infomation  )s  not  re.:}uired  to  be 
placed  oo  the  principal  display  panel. 
(See  comments  45  and  51.) 

The  labeling  provisions  in  part  201 
(e.g..  S§201.10ti).  201.15.  201.S0. 
201.61,  and  201.62)  address  various 
requirements  for  labeling  drugs 
including  drugs  packaged  in  containers 
too  small  to  accommodate  a  label  with 
sufficient  space  to  bear  all  the 
iulormation  required  for  compliance 
with  various  regulatioais.  In  those 
instances  where  an  OTC  sunaoeen  drug 
product  is  packaged  in  a  cozitainar  that 
is  too  small  or  otherwise  uni^le  to 
include  all  of  the  reqiured  labeling,  the 
product  can  be  enclosed  in  a  cartoo  or 
be  accompanied  by  a  package  insert  that 
contains  the  information  complying 
vrith  the  monograph.  ManuCactarars  are 
also  encouraged  to  print  a  statement  on 
the  product  container  label,  carton,  or 
package  insert  suggesting  that  the 
consumer  retain  the  carton  or  package 
insert  for  complete  information  about 
the  use  of  the  product  whm  all  the 
required  iabehng  does  not  appear  on  the 
product  container  label.  However,  the 
principal  display  panel  must  contain 
certain  information,  e.g.,  statement  of 
idojtity  (§201.61)  and  SPF  and  water 
resistance  informaticHi  (proposed 
§352.50). 

The  NE*4A  has  recently  promulgated 
guidelines  for  industry  to  consider 
when  examining  product  labels  for 
readability  and  legibility  (Ref.  1).  These 
guidelines  are  designed  to  assist 
manufect\irers  in  making  the  labels  of 
OTC  drug  products  as  legible  as 
possible.  The  agency  commends  this 
voluntary  effort  and  urges  all  OTC  drug 
manufacturers  to  examine  their  product 
labels  for  legibility. 


(1)  "Labai  Headabihty  Guidaliaw."  Tba 
Nonpresciiptioo  Dnig  MauiiKliiraia 


Aasodatiaa.  Wasiilngtoa.  copy  included  in 
OTC  Vol.  OftATFM.  Docket  No.  78N-003«, 
Dockets  Management  Brencfa. 

43.  Two  comments  objected  to  the 
Panel's  list  of  skin  types  (43  FR  38206 
at  38213)  and  to  the  recommended 
labeling  of  sunscreen  products 
according  to  these  skin  types.  Another 
comment  requested  that  tne  Roman 
numeral  designation  for  skin  types  be 
replaced  by  Arabic  numbers.  One  of  the 
comments  suggested  that  the  numbering 
of  skin  types  should  relate  directly  to 
the  numbered  grades  of  siinscreen 
protection,  i.e..  the  most  sensitive  skin. 
Type  I,  requiring  the  "number  1"  or 
highest  protection  sunscreen  and  that 
the  skin  type  list  should  be  shortaiwd  ao 
that  the  information  could  be  presented 
in  large  print  on  the  sunscreen  label. 
The  comment  also  feh  that  skin  type  VI 
("Never  bums:  deeply  pigmented 
(insensitive)")  is  unnecessary  and 
offered  the  following  list  for  sunscreen 
labeliog: 

"I  for  those  who  bum  easily  and 
never  tan.  Grades  1-2  sunscreen." 

"II  for  those  who  bum  easily  and  tan 
minimally.  Uae  grades  3-4." 

"lU  for  those  who  bum  when  first 
exposed  and  tan  gradually.  Use  grades 
5-6.  etc.  for  the  rest" 

Stating  that  the  SPF  is  more  useful  for 
the  research  ami  development  of 
sunscreen  products  than  .♦^or  the  labeling 
of  sunscreen  products,  another 
comment  argued  that  the  consumer 
would  be  confused  when  ccmfronted 
with  a  choice  of  five  {MtJtection  levels 
and  five  skin  types  on  a  sunscreen  label. 
The  comment  suggested  that  skin  types 
be  classified  in  relation  to  a 
standardized  sunscreen  formulation 
(e.g..  the  fom:iulation  given  at  43  FR 
38259)  at  follows: 

Very  Sensitive  Skin — Skin  that  needs 
more  protection  than  that  provided  by 
the  standardized  sunscreen  formula. 

Moderately  Pigmented— Skin  bums 
moderately  during  the  first  exposures  to 
sun  (before  skin  becomes  tan);  alter  tan, 
skin  doesn't  bum  unless  exposed  lo 
very  intense  sun. 

Insensitive  Skin — Rarely  or  never 
bums. 

In  this  suggested  systeai,  the 
protection  afforded  by  each  sunscreen 
product  would  also  be  in  reference  to 
the  standard  formulation,  e.g.,  a  product 
offering  twice  the  protection  of  the 
standard  formulation  would  be  labeled 
2X  standard.  The  comment  felt  that  this 
approach  would  provide  the  consumer 
with  a  better  method  for  choosing  a 
sunscreen  as  ¥fell  as  a  measurs  of  a 
sunscreec  product's  bioaquivelence  to  a 
well-studied  standard  formulation. 
The  agency  notes  that  the  Roman 
numeral  dasignaitioo  of  skia  types  found 


objectionable  by  some  comments  is  not 
included  in  the  Panel's 
recommendations  for  sunscreen 
labeling.  These  dcin  type  designations 
ware  only  included  in  the  Panel's  report 
(43  FR  38206  at  38213)  for  completene.ss 
of  information  as  pert  of  a  table  which 
relates  skin  types  to  recommended 
sunscreen  products.  The  Roman 
numeral  skin  type  designations  are  also 
found  in  the  selection  of  test  subjects 
under  the  general  testing  procedures  (43 
FR  38265).  The  Panel  did  recommend 
that  information  on  skin  types  and  PCD 
statements  be  included  in  sunscreen 
labeling  as  a  guide  to  the  consumer  (43 
FR  38214).  The  agency  agreos  v»nth  the 
Panel  that  such  information  aids  the 
consumer  in  choosing  an  appropriate 
product  However,  In  this  tentative  final 
monograph,  the  agency  is  proposing  that 
PCD  labeling  be  optional,  and  therefore, 
PCD  labeling  might  not  be  included  in 
the  labeling  of  all  products.  (See 
comment  44.)  The  agency  is  proposing 
that  an  SPF  value  be  displayed  on  the 
principal  display  panel  of  all  sunscreen 
drug  products.  (See  comment  45.)  The 
agency  has  determined  that  the  product 
guide  recommended  by  the  Panel  would 
be  more  useful  in  aiding  consumers  to 
choose  an  appropriate  product  if  the 
guide  included  SPF  ranges  rather  than 
PCD  categories.  Furthermore,  the  agency 
is  proposing  to  replace  the  Panel's 
recommended  word  "never"  in  "always 
bums  easily;  never  tans"  with  the  word 
"rarely"  because  "never"  is  an  absolute 
term,  and  such  an  absolute  condition  is 
unlikely  to  be  fulfilled.  In  addition,  the 
agency  is  adjusting  the  proposed  SPF 
ranges  to  more  accurately  reflect  the 
protection  potential  of  currently 
marketed  sunscreen  dmg  products  and 
the  amount  of  protection  needed  by  the 
various  skin  types. 

The  agency  beUeves  that  the 
information  in  the  product  guide  should 
be  presented  in  a  manner  that  catches 
consumers'  attention  and  allows  them  to 
quickly  ascertain  which  type  of  product 
is  appropriate  for  their  skin  types. 
Therefore,  tlie  agency  is  proposing  in 
§  352.52(e)(4)  that  the  following 
recommended  Sunscreen  Product  Guide 
appear  in  the  labeling  of  all  sunscreen 
drv^  products: 

Recommended  Sunscreen  Product 
Guide 


S(«ibufn    and   tafvvng 
hiatory 


rar»- 


Atways  bums 

ly  tans. 
Always  bums  eaaty;  tans 

minimaily. 


Reoommandad 

sun  protection 

product 


SPF  20  to  30. 

SPF  12  to  under 
20. 
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RECOMMENDED  SUNSCREEN  PRODUCT 

Guide— Continued 


Sunburn   and   tanning 
hittofy 


Bunw  moderatety;  tans 
gradually. 

Bums  minlmatty;  always 
tans  well. 

Rarely  bums;  tans  pro- 
fusely. 


Recommended 

•un  protection 

product 


SPFB  to  under 

12. 
SPF  4  to  under  8. 

SPF  2  to  under  4. 


The  agency  points  out  that  the 
sunburn  and  tanning  history  of  skin 
type  VI  ("Never  bums:  deeply 
pigmented  (insensitive)")  is  not 
included  in  the  proposed  guide.  The 
Panel  stated  that  no  sunscreen  use  was 
indicated  for  this  skin  type  (43  FR 
38206  at  23213);  thus  it  did  not  include 
skin  type  VI  in  its  Recommended 
Sunscreen  Product  Guide  (43  FR  38269). 
The  agency  requests  comment  on 
whether  such  information  should  be 
added  to  the  guide. 

The  alternative  statements  offered  by 
one  comment  as  shorter  than  the  Panel's 
recommended  statements  actually 
contain  more  words,  e.g.,  "For  those 
who  bum  easily  and  never  tan"  to 
replace  "Always  bums  easily;  never 
tans."  In  addition,  in  this  comment's 
alternative  statements,  the  PGD 
statements  (maximal,  ultra,  etc.)  are 
replaced  with  undefined  numerical 
grades  of  sunscreen  protection  level. 
The  alternative  statements  offered  by 
another  comment  only  included  three 
skin  types  that  would  be  defined 
according  to  a  standardized  sunscreen 
formulation.  The  agency  believes  that 
the  consumer  requires  information  on 
more  than  three  skin  types  and  that  the 
proposed  suggested  compilation  of  five 
skin  types  based  on  sunburn  and 
tanning  history  and  five  SPF  ranges 
offers  more  thorough  and  more  useful 
information  than  the  alternatives 
suggested  by  the  comments. 

Furthermore,  since  1980,  the  labeling 
of  most  sunscreen  products  in  the 
United  States  has  voluntarily  included 
SPF  values  and  sometimes  has  also 
included  PCD  statements.  (For  a 
discussion  of  SPF  values  and  PCD 
statements,  see  comment  44.)  For  over  a 
decade,  consumers  have  used  and 
become  accustomed  to  choosing 
sunscreen  products  based  on  this 
system.  The  agency  believes  that 
consumers  are  familiar  with  choosing 
simscreen  products  according  this 
system  and  that  it  would  be  confusing 
and  imnecessary  to  Introduce  an 
entirely  new  system  for  grading 
protection  as  suggested  by  the 
comments  writhout  additional 


justification.  In  addition  to  required  SPF 
values  and  optional  PCD  statements 
proposed  in  this  tentative  final 
monograph  for  OTC  sunscreen  drug 
product  wbeling,  the  agency  believes 
that  the  required  Recommended 
Sunscreen  Product  Guide,  which  relates 
skin  type  to  the  amount  of  protection 
needed  (i.e.,  SPF  value),  will  provide 
consumers  with  the  necessary 
information  from  which  to  choose  the 
sunscreen  product  best  suited  for  their 
skin  type. 

F.  Comments  on  SPF  and  PCD  Labeling 
for  Sunscreen  Drug  Products 

44.  In  response  to  the  Panel's  report, 
numerous  comments  "fully  supported" 
the  proposed  SPF  numerical  rating 
system  in  sunscreen  product  labeling, 
indicating  that  such  information  will  be 
most  helpful  to  consumers,  especially 
those  with  fair  and  sensitive  skin.  One 
comment  emphasized  the  necessity  for 
a  numerical  rating  system  of  no  less 
than  4  categories  of  protection  if  the 
proposed  plan  of  6  to  15  ratings  was 
unacceptable.  Several  comments 
believed  that  a  numerical  rating  system 
should  be  correlated  with  both  efficacy 
and  skin  types.  Two  comments  stated 
that  there  are  too  many  number 
categories  for  the  sun  protection  factor. 
Another  comment  suggested  alternative 
labeling  based  on  a  numerical  rating  or 
a  comparison  of  sunscreen  products  by 
reference  to  a  FDA  standard  sunscreen 
formula,  adding  that  this  approach 
recognizes  the  validity  of  the  agency's 
emphasis  on  bioequivalence.  The 
comment  maintained  that  the  SPF 
values  are  more  related  to  research  than 
to  practical  approaches  for  labeling. 
Two  comments  suggested  that,  to  avoid 
confusion  by  the  consumer,  SPF  values 
should  be  included  in  the  labeling  on 
sunscreen  products  and  one  comment 
provided  the  following  examples: 

"I — Always  bums  easily,  never  tans. 
Use  sunscreens  grade  8-14." 

"U — Always  bums  easily,  tans 
minimally.  Use  grades  6-7." 

"ID — Bums  moderately,  tans 
gradually.  Use  grades  4-5  •  •  •  etc." 

Two  comments  opposed  the  system 
recommended  by  the  Panel  because  they 
believed  it  was  confusing  and 
unnecessary.  One  comment  felt  that 
there  is  no  need  for  a  double  scale  to 
exist,  i.e.,  a  numerical  rating  system 
with  SPF  values  and  a  classification 
system,  composed  of  PCD  statements. 

In  response  to  the  notice  of  public 
meeting  to  discuss  appropriate  testing 
procedures  for  OTC  simscreen  drug 
products,  published  in  the  Federal 
Roister  of  September  4, 1987  (52  FR 
33598),  several  comments  discussed  the 
relative  merits  of  using  PCD's  and/or 


SPF  values  in  the  labeling  of  sunscreen 
drug  products.  Many  of  the  comments 
supported  the  use  of  the  PCD  on  the 
label,  either  alone  or  in  addition  to  the 
SPF  number.  One  comment  maintained 
that  use  of  the  PCD  in  the  labeling  of 
simscreen  products  is  more  useful  to  the 
consumer  than  the  SPF,  which  the 
comment  contended  is  information  used 
by  less  than  10  percent  of  the 
consumers.  Aclmowledging  that  the 
PCD's  are  not  as  widely  recognized  by 
consumers  as  is  the  SPF  numbering 
system,  another  comment  maintained 
that  POD'S  are,  nevertheless,  useful  for 
standardizing  product  claims  and  SPF 
values  and  should  be  retained.  One 
comment  contended  that  numerical  SPF 
values  are  more  meaningful  to  the 
consumer  than  PCD's,  but  supported 
retaining  the  PCD  as  an  optional  label 
statement  because  these  "descriptives" 
are  currently  used  on  some  proaucts 
and  have  been  for  many  years. 

Another  comment  maintained  that  the 
agency  should  continue  to  permit  the 
use  of  both  SPF  values  and  PCD's  in  the 
labeling  of  sunscreen  drug  products 
because  each  has  meaning  and 
usefulness  to  both  consumer  and 
industry.  The  comment  recognized  the 
need  to  ensure  that  sunscreen  products 
are  classified  into  some  type  of  category 
system  that  is  meaningful  to  the 
consumer  and  that  adequately  protects 
the  public  health.  However,  the 
comment  argued  that  SPF  values  help 
best  to  accomplish  these  goals  because 
they  are  used  (1)  to  compare  the 
effectiveness  of  existing  products,  (2)  to 
monitor  product  performance  over  time, 
and  (3)  during  product  development  to 
distinguish  the  best  available 
formulation.  The  comment  added  that 
SPF  values  have  been  in  use  for  10 
years,  and  the  consumer  has  become 
accustomed  to  using  these  values  when 
selecting  products.  The  comment 
mentioned  data  from  a  consumer  survey 
(Ref.  1)  that  shows  that  SPF  values  are 
a  major  factor  in  a  consumer's  selection 
of  a  sunscreen  product.  The  comment 
asserted  that  a  review  of  educational 
literature  published  by  organizations 
such  as  The  Skin  Cancer  Foundation, 
American  Institute  for  Cancer  Research, 
American  Cancer  Society,  and  others 
indicates  that  the  SPF  is  discussed  more 
often  than  the  PCD. 

One  comment  maintained  that  the 
PCD  labeling  serves  no  useful  purpose 
and  may  be  confusing  and  misleading. 
In  place  of  the  PCD's,  the  comment 
recommended  that  manufacturers 
continue  to  use  SPF  values  to  provide 
the  sun  protection  value  of  a  simscreen 
formulation.  The  comment  maintained 
that  this  would  be  the  simplest  and 
'  most  straightforward  manner  of 
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describing  a  product  so  that  consumers 
can  choose  the  product  appropriate  for 
their  needs  by  comparing  the  protection 
offered  by  one  product  with  another. 
Stating  that  consumers  are  aware  of  SPF 
values  and  base  their  purchaae 
decisions  (mi  these  factors,  another 
comment  maintained  that  consumera 
are  largely  unaware  of  PCD's,  that  PCD's 
are  redundant  and  less  informative  than 
SPF  values,  and  that  nothing  would  be 
lost  by  dropping  them.  Two  other 
comments  proposed  eiirainating  the 
PCD's  because  they  serve  no  useful 
purpose  and  may  be  misleading  and 
confusing.  One  comment  maintained 
that  manufacturers  should  continue  to 
I  use  SPF  values  as  the  sole  means  of 
1  disclosing  the  sun  protection  value  of  a 
!  product.  The  commwit  stated  that 
I  sunscreen  testing  procedures  provide  an 

accurate  and  reproducible  measure  of 
I  the  erythema  protection  performance  of 

the  products  tested  and  that  the 
•  consumer  is  familiar  with  the  SPF  as  a 
measure  of  the  relative  protection 
offered  by  various  products.  The 
comment  added  that  the  consume-  has 
been  exposed  to  the  SPF  concept  for  10 
years  or  more  and  is  well  acquainted 
with  the  degrees  of  jwotection  provided 
by  products  with  differoit  SPF  values. 
Maintaining  that  the  terms  (e.g..  "ultra." 
"maximal,"  and  "extra")  applied  to  the 
different  PCD's  have  no  Intrinsic 
meaning  that  would  allow  the  consumer 
to  make  an  educated  compariscKi 
between  products,  the  comment 
recommended  that  SPF  values  alone  be 
used  to  convey  the  sun  protection 
performance  of  a  sunscreen  product. 
The  comment  felt  that  consumers  were 
sufficiently  well-educated  regarding 
SPF  values  of  sunscreens  so  that  PCD's 
are  redundant. 

The  agency  agrees  with  irany 
comments  that  the  SPF  provides 
I  consumers  with  important  information. 
The  SPF  value  is  based  on  a  numerical 
index  designed  to  tell  ccmsumers  how 
much  prtsrection  from  the  sun  a  product 
will  prr;vide  The  SPF  value  is  defined 
as  the  ratio  of  the  amount  of  energy 
required  to  produce  a  MED  or  minimal 
sunburn  ttirough  a  film  of  a  sunscreen 
drug  product  to  ihe  amount  of  energy 
required  to  produce  the  same  MED 
without  any  treatment  (43  FR  38206  at 
38213),  The  SPF  values  are  correlated  to 
the  efficacy  of  the  sunscreen  product 
land  thus  are  helpful  to  consumers  in 
lidentifyi.ng  the  proper  product  for  their 
needs.  This  information  is  espedaliy 
important  to  consumers  with  feir  or 
sensitive  skin.  The  Panel's 
-rocommended  SPF  system  contains  an 
SPF  scale  with  values  of  2  to  15,  i.e., 
products  providing  a  minimal  amount 


<rf  protection  to  products  providing  the 
maximtmi  amount  of  protection.  Tne 
agency  has  further  determined  for  the 
reasons  more  fully  described  below  that 
an  SPF  scale  with  values  up  to  and 
including  SPF  30  is  appropriate.  (See 
comments  46  and  47.) 

The  agency  believes  that  PCD's  are 
use&il  for  descriptive  terms  for 
standardizing  the  labeling  of  sunscreen 
drug  products  but  should  not  be 
mandatory  labeling.  Although  PCD 
labeling  may  provide  useful  mformatiwi 
to  the  consumer,  it  is  not  necessary  for 
the  safe  and/or  effective  use  of  the 
product  provided  an  SPF  value  is 
included  in  the  products  labeling.  A 
single  PCD  is  established  for  each 
product  after  determining  the  product's 
SPF  value.  The  five  PCD  statements 
being  proposed  by  the  agency  in  this 
tentative  final  monograph  are  as 
follows;  Minimal  (SPF  2  to  under  4). 
moderate  (a»F  4  to  under  8),  high  (SPF 
8  to  uiMier  12),  very  high  (SPF  12  to 
imder  20).  and  ultra  high  (SPF  20  to  30). 
(See  comment  45.)  The  PCD  and  SPF  of 
a  sunscreen  drug  product  determines 
which  of  the  additional  indications 
proposed  by  the  agency  in 
§352.52(bH2)(i)  to  (b)(2)(v)  of  this 
tentative,  final  monograph  are 
appropriate  for  use  in  the  labeling  of  the 
product.  For  example,  products  whose 
SPF  value  (i.e.,  8  to  under  12)  places 
them  within  the  PCD  of  "high"  may 
display  the  indication  in 
§  352.52(b)(2Kiii)(F)  "High  protection 
against  sunburn  for  blondes,  redheads, 
and  fair  skinned  people."  Products 
whose  SPF  value  (i.e..  2  to  under  4) 
places  them  within  a  PCD  of  "'minimal" 
may  display  the  indication  in 
§  352.52(bK2)(i)(B)  "Prolongs  exposure 
time  before  sunburn  occurs." 

In  S  3S2.52(eKl)  of  this  tentative  final 
monograph,  as  writh  the  additional 
optional  indications,  the  agency  is 
proposing  that  F'CD  labeling  statements 
be  optional  (included  by  the 
manufacturer  if  desired),  and  not 
required  as  recommended  by  the  Panel. 
This  approach  is  consistent  with  the 
many  comments  that  stated  that  PCD 
labeling  is  less  important  than  SPF 
labeling. 

The  agency  believes  that  the  two 
comments  opposed  to  the  system  of  SPF 
values  and  PCD  statements  are  examples 
of  the  misunderstanding  by  some 
consumers  regarding  w.hat  information 
will  appear  on  the  labeling  of  marketed 
sunscreen  drug  products.  TI)e  Panel 
reconimended  that  the  labeling  of  all 
sunscreen  drug  products  incliKle  a 
sunscreen  drug  product  guide  that  lists 
five  skin  types  and  five  PCD's  with  each 
PCD  corresponding  to  the  appropriate 
skin  type  (43  FR  38206  at  38268  and 


38269).  The  agency  is  proposing  to 
revise  the  Panel's  recommended 
sunscreen  drug  product  guide  to  include 
SPF  ranges  Instead  of  PCD's.  (See 
comment  43.)  By  using  this  sunscreen 
fmxluct  guide,  the  consumer  may  select 
the  proper  sunscreen  drug  product,  i.e., 
the  product  with  the  SPF  value  that 
conforms  with  the  consumer's  skin  tyj>e 
and  sonbum  and  suntanning  history. 
Each  sunscreen  drug  product  must  be 
labeled  with  an  SPF  value  and  may 
display  an  optional  specific  PCD  claim 
if  the  manufacturer  wishes  to  include 
such  information  in  its  product's 
labeling. 

The  PCD's  and  the  SPF  numerical 
rating  system  are  designed  to  assist 
manufacturers  and  consumers  in 
determining  how  effective  a  sunscreen 
drug  product  is  in  protecting  a  person 
from  the  sun's  harmful  rays  ana,  thus, 
how  effective  the  product  will  be  in 
preventing  sunburn  or  skin  damage. 
However,  safe  use  can  only  be  achieved 
by  also  including  in  labeling  a 
Recommended  Sunscreen  Product 
Guide  so  that  consunwrs  can  select  the 
most  appropriate  sunscreen  drug 
product  based  on  skin  t>'pe  (sensitivity) 
and  the  expected  length  of  expostire 
time  to  direct  sunlight.  The  agency 
concludes  that  sunscreen  drug  product 
labeling  based  on  such  a  system  will 
make  it  easier  for  consumers  to  select 
the  proper  sunscreen  drug  product. 
Accordingly,  the  agency  is  including  the  . 
SPF  rating  system  and  the 
Recommended  Sunscreen  Product 
Guide  in  the  required  labeling  for 
sunscreen  drug  products  in  proposed 
§S  352.50  and  352.52(eM4),  respectively, 
and  is  proposing  the  PCI)  statements  as 
optional  labeling  in  §  352.52(e)(1). 

Rflfervaca 

(1)  C00083.  Docket  Na  78N'-003«.  Dockets 
Mani4§eroent  Branch. 

45.  In  the  notice  of  public  meeting  to 
discuss  appropriate  testing  procedures 
for  OTC  sunscreen  drug  products  (52  FR 
33598  at  33602),  the  agency  noted  that 
the  Panel's  recommended  PCD's  may 
not  adequately  accommodate  sunscreen 
dpjg  products  with  high  SPF  values  of 
25  or  30.  The  agency  requested 
comment  on  how  the  PCD's  might  be 
modified  to  include  higher  SPF  values. 

Several  comments  supported 
retaining  the  five  PCD's  that  were 
recomn:)ended  by  the  Panel.  One 
comment  suggested  that  products  with 
SPF  values  of  15  or  higher  should 
continue  to  be  designated  as  "ultra." 
One  comment  recommended  that  for 
those  products  that  have  SPF  values 
over  15,  the  monograph  should  be 
changed  to  read  "15  and  above"  for  the 
"ultra"  PCD. 
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One  comment  suggested  that  the  ultra 
category  should  be  comprised  of 
sunscreens  with  SPF  values  between  15 
and  30-f.  The  comment  maintained  that 
retaining  the  currently  proposed 
designations  has  a  significant  benefit  in 
that  current  products  would  not  need  to 
be  relabeled  with  the  category 
designation  end  consumer  reeducation 
would  not  be  necflssary.  It  added  that 
the  PCD's  as  currently  proposed  do 
encompass  all  SPF  ranges  without  the 
necessity  for  a  change.  One  comment 
suggestefd  the  addition  of  an  SPF  25+ 
value  to  the  ultra  protection  category. 

Several  comments  suggested  revisions 
to  the  PCD's  that  were  recommended  by 
the  Panel.  One  comment  maintained 
that  the  system  found  in  Australian 
Standard  AS2604  is  readily  understood 
by  consumers,  precludes  ambiguity,  and 
is  compatible  with  SPF  labeling  in 
excess  of  15.  It  recommended  the 
following  categories:  (1)  Minimal  (SPF  2 
to  less  than  4);  (2)  Moderate  (SPF  4  to 
less  than  B):  (3)  High  (SPF  8  to  less  than 
15):  and  (4)  Maximum  (SPF  15  and 
over).  Another  comment  suggested 
revised  wording  for  the  PCD's  as 
follows:  (1)  low  (SPF  2  to  under  4);  (2) 
medium  (SPF  4  to  under  6);  (3)  high 
(SPF  6  to  under  9);  (4)  very  high  (SPF 
9  to  under  15);  and  (5)  maximal  (SPF  15 
and  above).  The  comment  maintained 
that  this  revised  wording  would  be  more 
comprehensible  to  the  consumer  than 
the  descriptive  terms  recommended  by 
the  Panel.  A  third  comment  stated  that 
PCD's  should  be  divided  as  follows:  (1) 
minimal  (SPF  2  to  under  5);  (2) 
moderate  (SPF  5  to  under  10);  (3)  extra 
(SPF  10  to  under  15):  (4)  maximal  (SPF 
15  to  under  25);  and  (5)  ultra  (SPF  25 
and  above). 

Noting  that  the  suggested  category 
designations  in  the  September  4, 1987 
notice  (52  FR  33602)  bad  deleted  the 
SPF  15  category,  one  comment  strongly 
recommended  that  the  SPF  15  category 
be  retained.  The  comment  cited  a  survey 
of  pediatricians  and  dermatologists  (Ref. 
1)  that  indicates  that  they  usually 
recommend  SPF  15  sunscreens  to  their 
patients.  The  comment  favored  retaining 
the  current  PCD  ranges  to  maintain 
continuity,  suggested  two  additional 
categories,  and  suggested  revising  the 
SPF  15  or  greater  category  to 
accommodate  currently  marketed 
products  as  follows:  for  the  PCD 
comprising  SPF  15  to  under  25,  the 
labeled  SPF  should  be  15;  for  the  PCD 
comprising  SPF  25  to  under  30,  the 
labeled  SPF  should  be  25:  and  for  the 
PCD  comprising  SPF  values  of  30  or 
greater,  the  labeled  SPF  should  be  30-t-. 
However,  the  comment  did  not  provide 
any  names  to  be  used  for  its  adcntional 
PCD's. 


One  comment  recommended  that  the 
following  classes  be  used  to  designate 
categories  rather  than  the  Panel's 
recommended  PCD's:  (1)  Class  1  (SPF  15 
and  more);  (2)  Class  2  (SPF  below  15  to 
SPF  8);  (3)  Class  3  (SPF  8  to  6);  (4)  Class 
4  (SPF  6  to  4);  and  (5)  Class  5  (SPF 
below  4).  The  comment  further 
suggested  that  each  class  could  be  given 
a  specific  name  which  may  represent 
the  sensitivity  of  the  skin  (e.g.,  Class  1 
would  be  for  very  sensitive  skin  and/or 
extreme  solar  conditions;  Class  2  would 
be  for  sensitive  skin  and/or  moderate 
solar  conditions;  Class  3  would  be  for 
low  sensitive  or  tanned  skin;  Class  4 
would  be  for  low  sensitive  or 
unsensitive  skin;  and  Class  5  would  be 
for  minimal  sun  protection).  Adding 
that  Classes  3,  4,  and  5  only  protect  in 
mild  solar  intensity,  the  comment 
further  defined  extreme  solar  conditions 
as  those  corresponding  to  15  to  25  MED 
per  day  for  sensitive  skin,  moderate 
solar  conditions  as  those  equal  to  about 
10  MED  per  day  for  sensitive  skin,  and 
low  solar  conditions  as  those 
corresponding  to  about  5  MED  per  day 
for  sensitive  skin. 

Some  comments  argued  that  the  PCD 
descriptive  terms  recommended  by  the 
Panel  (i.e.,  "minimal,"  "moderate," 
"extra,"  "maximal,"  and  "ultra")  are 
confusing,  misleading,  and  ambiguous, 
and  should  not  be  included  in  the 
labeling  of  sunscreen  drug  products. 
Two  comments  contended  that,  by 
definition,  the  word  "maximal"  snould 
be  the  highest  rating  category,  but  it  falls 
in  the  middle  of  the  Panel's 
recommended  SPF  range.  The 
comments  added  that  consumers  have 
been  educated  to  purchase  products 
based  upon  SPF  values.  Another 
comment  stated  that  the  Panel's  report 
permits  a  product  with  an  "ultra"  PCD 
to  characterize  itself  as  providing  the 
"most  protection  against  sunburn,"  the 
"greatest  protection  against  sunburn," 
or  the  "highest  degree  of  simbum 
protection."  The  comment  stated  that 
these  claims  are  potentially  confusing 
because  the  product  may  provide  less 
total  simsaeen  protection  than  a  higher 
SPF  product  or  a  product  with  more 
UVA  protection.  "The  comment  added 
that  consiunera  cannot  distinguish  the 
true  value  or  degree  of  protection 
suggested  by  these  terms  because  it  is 
not  clear  whether  a  "maximal" 
sunscreen  provides  greater  or  less 
protection  than  either  an  "extra"  or 
"ultra"  protection  product.  Another 
comment  maintained  that  "maximal" 
and  "ultra"  each  imply  the  most 
possible. 

One  comment  maintained  that 
labeling  with  SPF  numbere  using  the 
fixed  values  set  forth  in  the  PCD 


labeling  recommended  by  the  Panel  in 
its  proposed  monograph  is  appropriate. 
Another  comment  favored  the 
restriction  of  labeled  SPF  values  to  the 
lowest  value  of  the  PCD  range.  The 
comment  felt  that  allowing  the  actual 
intermediate  SPF  values  within  a 
category  to  be  displayed  on  the 
principal  display  panel  becomes  a 
marketing  ploy  that  would 
unnecessarily  confuse  the  consimier. 
Stating  that  it  is  unlikely  that 
meaningful  di^erences  in  protection 
exist  between  products  with  SPF  9  and 
11,  for  example,  the  comment  stated 
that  labeling  the  products  as  such  would 
be  misleading  and  that  labeling  both 
products  with  SPF  8  would  be  a  more 
appropriate  and  conservative  approach. 
A  third  comment  recommended  that  for 
all  PCD's.  either  the  actual  SPF  value,  as 
determined  by  testing,  or  the  lowest  SPF 
number  in  the  PCD  would  be 
appropriate  for  label  claims.  The 
comment  added  that  a  cap  should  be  set 
at  SPF  30  and  any  tested  value  higher 
than  30  should  be  expressed  on  the 
label  only  as  30-t-.  One  comment 
maintained  that  the  PCD's 
recommended  by  the  Panel  are  not 
adequate  to  allow  consumers  to  evaluate 
sunscreen  drug  products  for 
effectiveness.  Stating  that  consumera 
have  a  good  basic  knowledge  of  the  SPF 
system,  the  comment  suggested  that 
actual  SPF  ratings,  in  whole  number 
increments,  should  be  allowed  on  all 
sunscreens  so  that  accvirate  comparisons 
can  be  made.  Another  comment 
maintained  that  the  consumer  relies 
more  on  the  actual  SPF  of  a  product 
than  the  PCD.  The  comment  stated  that 
providing  the  actual  SPF  on  the  label 
along  with  the  appropriate  PCD  is  in  the 
best  interest  of  the  consumer. 

The  agency  believes  that  the  Panel's 
recommended  PCD's  should  be  revised 
slightly  in  order  to  better  accommodate 
SPF  values  above  15.  The  agency 
believes  that  a  modification  of  the  PCD 
ranges  will  ensure  that  the  protective 
qualities  of  a  sunscreen  drug  product 
will  be  more  accurately  descrit)ed.  For 
example,  the  Panel  recommended  that 
SPF  15  sunscreens  should  be  allowed  to 
display  the  claim  "A^ords  the  most 
protection  against  sunburn."  As  stated 
in  comment  48,  the  agency  believes  that 
SPF  values  above  15  are  justified  in  part 
because  an  SPF  15  sunscreen  drug 
product  may  not  provide  "the  most 
protection  against  sunburn"  for  some 
fair-skinned  persons  or  under  certain 
circumstances.  In  the  12  yeara  since  the 
Panel's  report  on  OTC  sunscreen  drug 
products  was  published,  advances  in 
technology  have  produced  dramatic 
improvements  in  the  effectiveness  of 


JMI 


Federal  Ragirter  /  Vol.  58.  No.  90  /  Wednesday.  May  12.  1993  /  Proposed  Rules  28221 


sunscreen  preparations.  Such  products 
have  become  integral  features  in  public 
health  statements.  The  National 
Institutes  of  Health  (NIH)  Ckjnsensiis 
Development  Conference  Statement  and 
the  AAD  both  recommend  the  use  of 
sunscreens  with  SPF  ratings  of  15  or 
higher  (Refs.  2  and  3).  The  Panel 
recommended  that  products  providing 
an  SPF  value  of  8  to  under  15  could 
state  "Affords  maximal  protection 
against  simbum"  and  that  products 
providing  an  SPF  value  of  15  or  greater 
could  state  "Affords  the  most  protection 
against  sunburn."  Because  the  agency  is 
proposing  a  revised  SPF  system  in  this 
tentative  final  monograph,  it  is  also 
proposing  to  revise  tJhe  PCD  ranges  and 
to  use  several  different  descriptive  terms 
in  place  of  those  recommended  by  the 
Panel. 

Regarding  the  terms  used  for  PCD 
categories,  the  agency  agrees  with  the 
comments  and  believes  that  some  of  the 
comparative  terms  recommended  by  the 
Panel  {i.e.,  such  as  "+,"  "extra." 
"maximal."  and  "ultra")  to  identify 
PCD's  are  confusing  and  may  be 
misleading  to  the  consumer.  It  should 
be  noted  that  the  Panel  was  proposing 
a  new  labeling  concept,  and  at  the  time 
of  its  dehberations.  such  terms  were  not 
commonly  found  in  the  labeling  of 
sunscreen  products.  The  agency  agrees 
that  it  is  especially  difficiilt  to 
distinguish  between  the  term 
"maximal"  and  "ultra"  because  both 
would  seem  to  indicate  that  the 
sunscreen  drug  product  offers  the  most 
protection  possible.  The  agency  believes 
that  the  terms  "minimal"  and 
"moderate"  recommended  by  the  Panel 
are  clear  and  that  these  terms  properly 
indicate  the  performance  that 
consumers  may  expect  from  a  sunscreen 
drug  product  in  these  SPF  ranges.  The 
agency  is.  therefore,  proposing  that  the 
terms  "minimal,"  and  "moderate"  be 
retained.  However,  the  agency  proposes 
that  the  higher  PCD's  be  idenUfied  as 
"high."  "very  high."  and  "ultra  high." 
These  terms  should  assist  consumers  in 
making  a  more  informed  comparison 
between  sunscreen  drug  products.  The 
agency  invites  specific  comment  on  this 
issue.  As  mentioned  above,  the  agency 
does  not  consider  these  terms  as 
essential  as  SPF  values  and  is  proposing 
that  the  PCD  labeling  recommended  by 
the  Panel  in  §  352.50(e)  of  its 
monograph,  as  revised  above,  be 
optional.  (See  comment  44.) 

In  §  352.50(e)  of  its  recommended 
monograph,  the  Panel  proposed  that 
sunscreen  drug  products  be  categorized 
into  PCD's  according  to  their  tested  SPF 
and  that  these  products  use  the  lowest 
SPF  value  in  the  appUcable  PCD  as  their 
labeled  SPF  number.  For  example,  if  a 


product's  test  SPF  value  were  14,  the 
product  was  categorized  into  the 
maximal  PCD  (i.e..  SPF  8  to  under  15) 
and  used  SPF  8  in  its  labeling.  The 
agency  now  beheves  that  the  product 
may  display  instead  its  tested  SPF  value 
up  to  SPF  30.  (In  this  tentative  final 
monograph,  the  agency  is  proposing  that 
SPF  values  up  to  and  including  SPF  30 
aie  justified.  See  comments  46  and  47.) 
A  water  resistant  or  very  water  resistant 
product  must  display  both  its  static  SPF 
value  (uD  to  SPF  30}  and  its  SPF  value 
that  has  been  determined  after  the 
appropriate  water  immersion  test.  (See 
comment  51.)  Such  labeling  will  more 
accurately  inform  the  consumer  of  the 
protection  offered  by  a  sunscreen  drug 
product,  especially  for  those  products  in 
the  higher  PCD  categories,  such  as  "very 
high",  where  SPF  veJues  may  range 
from  SPF  12  to  under  20,  or  'ultra 
high",  where  SPF  values  range  from  20 
to  30. 

Although  PCD  statements  are 
proposed  as  optional  in  this  tentative 
final  monograph,  the  agency  believes 
that  SPF  values  need  to  be  displayed  on 
the  principal  display  panel  of  OTC 
sunscreen  drug  products.  Therefore,  the 
agency  is  proposing  a  new  §  352  50 
entitled  "Principal  display  panel  of  all 
sunscreen  drug  products"  to  include 
labeling  that  is  required  to  appear  on  the 
principal  display  panel  of  all  OTC 
sunscreen  drug  products  as  follows: 
"For  products  that  do  not  satisfy  the 
water  resistant  or  very  water  resistant 
sunscreen  test  procedures  in  §352  76. 
'SPF  (insert  tested  SPF  value  of  the 
product  up  to  30).' "  (For  labeling 
required  for  the  principal  display  panel 
of  OTC  sunscreen  drug  products  that 
satisfy  the  water  resistant  and  very 
water  resistant  testing  procedures  in 
§  352.76.  see  comment  51.) 

Because  of  the  addition  of  this  new 
labeling  section,  the  agency  is  proposing 
to  renumber  the  Panel's  recommended 
§  352.50  "LabeUng  of  sunscreen 
products"  as  §  352.52. 

In  addition,  in  this  tentative  final 
monograph  the  agency  is  revising  the 
Panel's  recommended  PCD  labeling  in 
§  352.50(e)  and  including  it  in 
$  352.52(e).  as  follows: 

"(1)  For  products  containing  any 
inaredient  identified  in  §352.10,  the 
following  PCD  labeling  claims  may  be 
used:  (i)  For  products  containing  active 
ingredient(s)  that  provide  an  SPF  value 
of  2  to  under  4.  'Minimal  Sun  Protection 
Product.' 

(ii)  For  products  containing  active 
ingredient(s)  that  provide  an  SPF  value 
of  4  to  under  8.  'Moderate  Sun 
Protection  Product.' 

(iii)  For  products  containing  active 
ingredienUs)  that  provide  an  SPF  value 


of  8  to  under  12.  'High  Sun  Protection 
Product.' 

(iv)  For  products  containing  active 
ingredient(s)  that  provide  an  SPF  value 
of  12  to  under  20.  'Very  High  Sun 
Protection  Product.' 

(v)  For  products  containing  active 
ingredient(s)  that  provide  an  SPF  value 
of  20  to  30.  'Ultra  High  Sun  Protection 
Product.'" 
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Task  Force  on  Pamphlets.  American 
Academy  of  Dermatology,  Evanston,  IL,  1986 

46.  In  the  notice  of  public  meeting  to 
discuss  sunscreen  testing  procedures 
(52  FR  33598  at  33599).  the  agency 
noted  the  proliferation  of  OTC 
sunscreen  drug  products  that  display 
SPF  values  greater  than  15.  which  was 
the  Panel's  highest  recommended 
classification.  Stating  that  consideration 
should  be  given  to  modifying  the 
Panel's  recommended  monograph  to 
address  these  higher  SPF  values,  the 
agency  asked  the  following:  "What 
benefit  is  provided  to  the  consumer  by 
sunscreen  drug  products  claiming  to 
have  SPF  values  greatly  in  excess  of  15 
(i.e..  23  or  even  30)  if.  as  the  Panel 
claims,  SPF  15  offers  the  maximum 
possible  protection?"  (See  52  FR  33602.) 

Most  comments  submitted  in 
response  to  the  public  meeting 
maintained  that  sunscreen  drug 
products  with  SPF  values  above  15  are 
beneficial  and  justified.  One  comment 
asserted  that  such  products  provide 
better  protection  against  the  deleterious 
effects  of  the  sun  than  do  simscreen 
drug  products  with  lower  SPF  values. 
Two  comments  noted  that,  at  the  time 
the  Panel  made  its  recommendations, 
SPF  15  was  the  highest  value 
commercially  available.  Since  that  time, 
newer  research  and  formulation 
techniques  have  made  it  possible  to 
formulate  sunscreen  prociucts  with 
proven  efficacy  at  SPF  levels  well  above 
15.  One  comment  added  that  these 
newer  products  are  more  protective  than 
those  initially  contemplated  or  reviewed 
by  the  Panel  in  the  1970's.  Another 
comment  remarked  that  because  of 
advances  in  technology,  the  Panel's 
proDosed  labeling  that  "SPF  15  provides 
the  highest  degree  of  sunscreen 
protection"  is  now  inaccurate  and  needs 
to  be  corrected. 

Several  comments  pointed  out  that 
sunscreen  drug  products  with  an  SPF  of 
15  will  not  offer  maximal  protection  to 
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8  person  with  extremely  sensitive  skin 
(i.e.,  an  individual  with  Skin  Type  I 
who  always  bums  and  never  tans)  and 
noted  that  American  consumers  may  be 
exposed  to  increased  doses  of  sunlight 
when  on  vacation  in  sites  like  Hawaii, 
the  Caribbean,  and  Mexico.  One 
comment  added  that  not  only  is  the 
intensity  of  the  sun  greater  in  such 
areas,  but  persons  on  vacation  in  such 
places  may  stay  out  in  the  sun  longer. 
Another  comment  stated  that  the 
potential  for  sunburn  cannot  be  avoided 
completely  by  using  a  product  with  a 
lower  SPF  value  and  reapplying  it 
frequently,  and  that  products  with  SPF 
values  hi^ier  than  15  provide  an  extra 
measure  of  protection  for  people  who 
either  do  not  wrant  to  be  or  who  should 
not  be  exposed  to  the  sun.  One 
comment  stated  that  although  a  product 
with  an  SPF  of  IS  provides  significant 
protection  from  sunburn,  the  extra 
margin  of  protection  afforded  by  a 
product  with  an  SPF  value  in  excess  of 
15  is  useful  to  those  sun-sensitive 
individuals  desirous  of  all-day 
protection. 

One  comment  stated  that  products 
with  the  higher  SPF  values  screen  out 
more  of  the  sun's  total  UV  radiation 
spectra  responsible  for  both  immediate 
burning  and  long-term  damage  such  as 
photoaging  and  skin  cancers.  Another 
comment  submitted  several  published 
scientific  studies  purporting  to  indicate 
the  benefits  of  sunscreens  in  terms  of 
skin  cancer  protection  (Refs.  1  through 
4),  protection  against  photoaging  (Refs. 
5  and  6).  and  protection  of  the 
jutaneous  immime  functions  (Ref.  7). 
Another  comment  added  that  the 
:nedical  community  has  continued  to 
stress  the  importance  of  adequate  sun 
protection  throughout  one's  lifetime  to 
reduce  the  risk  of  skin  cancer  and 
premature  aging  of  the  skin,  and  that 
products  with  an  SPF  above  15  would 
better  provide  this  protection. 

One  comment  nuuntained  that  there  is 
ample  documentation  to  indicate  that  an 
SPF  value  of  15  is  not  adequate 
protection  for  a  sizeable  proportion  of 
the  United  States'  population  (Refs.  8 
through  11).  Based  on  these  data,  the 
comment  maintained  that  the  average 
midsummer  MED  available  per  day 
range  from  19  in  Bismark.  North  Dakota, 
to  44  in  El  Paso.  Texas,  for  skin  Type 
n  individuals.  The  comment  pointed 
out  that  although  these  are  sunrise  to 
sunset  measurements.  75  percent  of  the 
sunbuming  radiation  dose  is  deUvered 
between  9  a.m.  to  3  p.m.  During  that 
time  period  individuals  are  most  active 
outdoors,  and  there  is  a  potential 
exposure  in  the  30-MED  range.  The 
comment  also  submitted  1980  Census 
Bureau  data  that  indicate  that  39.3 


percent  of  the  United  States'  populaticui 
is  of  Celtic  origin  and  would  be 
classified  into  the  lower  skin  type 
categories  (i.e..  Skin  Types  I  or  II)  (Ref. 

12).  One  comment  stated  that  it  had 
conducted  an  attitude  and  use  survey  in 
1987  among  585  sunscreen  consumers 
who  were  asked.  "How  important  is  an 
SPF  of  15  or  greater  to  you  in  a 
sunscreen?"  The  comment  stated  that  75 
percent  of  the  subjects  responded 
positively  by  selecting  either  "extremely 
important"  (48  percent)  or  "very 
important"  (29  percent). 

One  comment  maintained  that  the 
AAD  aiid  other  scientific  organizations 
I  the  need  for  high  SPF 


products.  The  comment  stated  that  the 
German  sunscreen  standard  (DIN 
607501)  and  the  Australian  standard 
(AS  2604)  recognize  that  products  need 
to  be  formulated  to  meet  the  needs  of 
consumers  with  varying  skin  types.  The 
comment  added  that,  in  addition  to 
normal  variations  in  skin  type  and 
susceptibility  to  sunburn,  a  substantial 
segment  of  the  population  appears  to  be 
sun  sensitive  (Ref  13)  and  needs  high 
SPF  products  to  provide  adequate 
protection. 

One  comment  submitted  the  results  of 
a  nationwide  random  survey  of  101 
pediatricians  and  99  dermatologists  to 
determine  their  sunscreen 
recommendations  to  patients  (Ref.  14). 
The  survey  found  that  21  percent  of 
pediatricians  and  49  percent  of 
dermatologists  usually  recommend 
products  with  SPF  values  higher  than 
15,  and  that  75  percent  of 
dermatologists  sometimes  recommend 
products  with  SPF  values  higher  than 
15.  Only  11  percent  of  pediatricians  and 
20  percent  of  dermatologists  felt  that 
sunscreens  with  SPF  values  higher  than 
15  were  not  medically  necessary.  The 
comment  maintained  that  these  results 
indicate  that  the  majority  of  these 
medical  specialists  recognize  that 
products  with  SPF  values  above  15  are 
valuable.  Another  comment  submitted  a 
study  (Ref.  15)  that  investigated  the  risk 
reduction  for  nonmelanoma  skin 
cancers  associated  with  the  childhood 
use  of  sunscreens.  Using  a  mathematical 
model  based  on  epidemiological  data, 
the  authors  quantified  the  potential 
benefits  of  using  an  SPF  15  simscreen 
and  estimated  that  the  regular  use  of 
such  a  sunscreen  during  the  first  18 
years  of  life  reduced  the  lifetime 
incidence  of  nonmelanoma  skin  cancer 
by  78  percent. 

Conversely,  two  comments  were 
opposed  to  the  availability  of  sunscreen 
drug  products  with  SPF  values  higher 
than  15.  One  comment  questioned  the 
need  for  sunscreen  drug  products  with 
high  SPF  values  (i.e..  25  to  30)  when 


people  are  not  e)q>06ed  to  greater  than 
15  MED's  in  a  day.  The  comment 
maintained  that  waterproof  sunscreen 
drug  products  with  an  SPF  of  15  are 
adequate  for  the  average  needs  of  all 
people.  The  comment  felt  that  people 
with  highly  sun-sensitive  skin  are  given 
a  false  sense  of  protection  when  the 
industry  recommends  sunscreen  drug 
products  with  SPF  values  of  25  or  30. 
and  this  action  endorses  increased 
sunbathing.  Such  sun-sensitive  persons 
are  at  greatest  risk  of  developing  acute 
and  chronic  skin  dianges  and  should 
not  indulge  in  prolonged  sunbathing  or 
remain  outdoors  for  long  periods  of 
time.  The  comment  asserted  that 
prolonged  sunbathing  should  be 
discouraged  and  the  regular  use  of 
sunscreen  drug  products  should  be 
encouraged  in  order  to  control  the 
increasing  trend  of  actinic  keratoses, 
skin  cancer,  and  the  early  onset  of 
photoaging.  Another  comment 
submitted  in  response  to  the  Panel's 
report  contended  that  sunscreens  with 
SPF  values  greater  than  10  are  not 
necessary  because  people  with  very 
sensitive  skins  with  a  "disposition  to 
light  disease"  should  use  opaque 
sunscreens. 

The  agency  agrees  with  the  majority 
of  comments  that  SPF  values  higher 
than  15  are  justified.  The  agency  notes 
that  in  the  United  States  there  are 
enormous  variations  both  in  skin  type  in 
the  population  and  in  the  amount  of  UV 
radiation  to  which  a  person  may  be 
exposed,  because  of  differences  in 
geography.  Many  of  the  comments 
submitted  to  the  agency  cited  varying 
average  daily  doses  of  UV  radiation 
ranging  from  approximately  9  to  44 
MED's  depending  upon  location, 
altitude,  and  season.  The  agency 
believes  that  there  are  situations  where 
consumers  routinely  are  exposed  to 
sufficient  UV  radiation  may  require 
sunscreen  drug  products  with  SPF 
values  greater  than  15. 

Since  the  Panel's  report  on  OTC 
sunscreen  drug  products  was  published, 
advances  in  technology  have  produced 
dramatic  improvements  in  the 
effectiveness  of  simscreen  preparations. 
Several  ehments  have  contributed  to 
these  advances,  e.g.,  development  of 
solar  simulators,  more  knowledge  of  the 
optic^A  properties  of  the  skin,  ^eater 
skills  in  formulating  sunscreen  drug 
products,  and  greater  awareness  of  the 
importance  of  the  vehicle  in  such 
products  (Ref.  16). 

The  agency  believes  that  simscreen 
preparations  with  SPF  values  above  15 
are  important  from  a  public  health 
standpoint.  According  to  an  NIH 
Consensus  Development  Conference 
Statement  (Ref.  17).  the  average 
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American's  exposure  to  UVB  radiotioD 
has  increased  considerably  over  the  past 
several  decades  due  to  changing 
lifestyles,  i.e.,  more  outdoor  recreational 
activities,  more  emphasis  on  tanning, 
scantier  clothing,  and  a  population  shift 
to  the  sunbelt.  In  addition,  recent 
satellite  measiuements  indicate  a 
worldwide  decrease  in  stratospheric 
ozone  over  the  last  decade.  This 
reduction  increases  the  amount  of  UV 
radiation  that  reaches  the  earth's 
surface.  If  the  ozone  layer  continues  to 
be  depleted,  human  exposure  to  UV 
radiation  will  increase  correspondingly 
There  are  serious  risks  involved  with 
increased  exposure  to  UV  radiation. 
Sunscreen  preparations  with  SPF  values 
higher  than  15  are  necessary  to  provide 
fair-skinned  individuals  with  maximum 
protection.  A  large  proportion  of  the 
United  States'  population  is  of  Celtic 
origin  (Ref.  12).  Such  fair-skinned 
people  bum  very  easily  (i.e.,  in  as  little 
as  10  minutes  (43  FR  38206  at  38210)) 
and  are  most  susceptible  to  the  adverse 
effects  of  sunlight,  such  as  skin  cancer 
and  premature  aging  of  the  skin. 
Therefore,  the  agency  believes  that 
many  people  in  the  United  States  need 
more  protection  than  that  provided  by 
an  SPF  15  sunscreen.  This  need  is 
especially  important  when  people  are 
being  exposed  to  intense  sunlight,  such 
as  that  found  in  the  southern  portion  of 
the  United  States  and  in  many  popular 
vacation  areas  where  consiunere 
normally  receive  even  greater  amounts 
of  UV  radiation.  The  NIH  Consensus 
Development  Conference  Statement 
recommends  the  use  of  simscreens  with 
SPF  ratings  of  15  or  higher  (Ref.  17).  It 
also  recommends  daily  use  of  these 
products  during  appropriate  times  of  the 
year  and  states  that  sunscreens  should 
be  applied  before  exposure,  with 
frequent  reapplications  thereafter.  The 
agency  agrees  that  sunscreens  should  be 
applied  frequently  and  is  proposing 
such  in  the  directions  included  in 
§  352.52(d)  of  this  tentative  final 
monograph.  (See  comment  66.)  The 
AAD  also  recommends  the  use  of 
sunscreens  with  SPF  factora  of  at  least 
15  to  protect  against  premature  aging  of 
the  skin  and  skin  cancer  (Ref.  18). 

The  agency  also  beUeves  that 
sunscreen  drug  products  with  SPF 
values  above  15  may  offer  better 
protection  to  consumers  who  may  not 
apply  a  sunscreen  as  liberally  as  they 
should  or  who  do  not  always  reapply  a 
sunscreen  as  frequently  as  they  should. 
For  such  consumera,  a  sunscreen  with 
an  SPF  of  20  or  25  may  offer  an 
important  extra  margin  of  safety.  The 
agency  concludes  that  OTC  sunscreen 
drug  products  with  SPF  values  higher 
than  15  are  beneficial  to  consumers  and 


is  proposing  that  the  upper  limit  for  SPF 
values  be  30.  (See  discussion  of 
proposed  SPF  30  upper  limit  in 
comment  47.) 

In  regard  to  the  one  comment's 
concerns  about  individuals  with  a 
"disposition  to  light  diseases,"  the 
agency  has  discussed  such 
photosensitization  reactions  in 
comments  33  and  69. 
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47.  Several  comments  discussed 
whether  or  not  there  should  be  an  upper 
hmit  to  SPF  values.  The  Standards 
Association  of  Australia  submitted  a 
copy  of  its  revised  standard  for 
sunscreen  products  (Ref.  1)  and  stated 
that  it  has  deliberately  restricted  SPF 
factor  claims  to  a  maximum  of  "l5-f"to 
prevent  the  "inevitable  number 
chasing"  that  is  "now  occurring  in  the 
USA."  The  comment  stated  that  this 
restriction  prevents  products  from  being 
"loaded"  with  sunscreen  ingredients  for 
which  chronic  dermal  toxicology  data 
are  often  lacking. 

Two  comments  believed  that  SPF 
values  should  be  capped  at  20.  One 
comment  stated  that  the  most  that  it  had 
measured  with  a  Robertson -Berger  meter 
in  the  tropics  on  Mauna  Loa  (19°  North 
latitude,  12,000  feet  elevation)  was  27 
MED's,  on  a  flat  surface,  from  sunrise  to 
simset.  The  comment  maintained  that 
because  a  human  in  the  upright  position 
receives  at  most  60  percent  of  the 
ambient  UV  radiation,  a  full  day's  dose 
would  not  exceed  16  MED's  for  a  Skin 
Type  I  individual.  The  comment 
contended  that  sunscreen  drug  products 
with  SPF  values  greater  than  20  will 
only  increase  cost  and  make  the 
possibility  of  irritation  from  multiple 
sunscreen  ingredients  and  their  photo- 
breakdown  products  more  likely. 
Another  comment  maintained  that 
unless  one  is  at  a  high  altitude  (e.g., 
15,000  to  20,000  feet),  one  is  unlikely  to 
receive  UV  radiation  flux  exceeding  15 
MED  on  a  clear,  bright  day.  The 
comment  asserted  that  an  average 
person  rarely  stays  out  in  the  sun  for 
more  than  4.5  hours  and  thus  would 
only  receive  a  maximum  dose  of  10  to 
12  MED.  The  comment  urged  the  agency 
to  adopt  a  maximum  SPF  value  of  20, 
contending  that  it  is  not  necessary  to 
have  "extra  potent"  sunscreens  with 
SPF  values  of  25,  30,  or  35  and  to 
subject  the  consumer's  skin  to 
potentially  toxic  effects  of  high 
concentrations  of  chemicals. 
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Another  comment  stated  that  an 
upper  limit  of  SPF  "25^"  should  be 
established  to  ensure  adequate 
sunscreen  protection  for  highly  siin- 
sensitive  skin  types  without  exposing 
consumers  to  unnecessarily  hi^  levels 
of  sunscreen  active  ingredients.  The 
comment  expressed  concern  that  many 
companies  manufacturing  sunscreen 
drug  products  have  embe^ked  upon  an 
SPF  "numbers  game,"  leaving 
consumers  with  the  impression  that  the 
higher  the  SPF  number  the  better  the 
product.  The  comment  felt  that  such 
marketing  strategies  are  not  rational  and 
expose  consumers  to  excessive  levels  of 
sunscreen  ingredients  that  may 
potentially  cause  more  problems  (e.g., 
invisible  dermatitis]  than  are  justified 
by  the  benefits.  The  comment  added 
that  placing  the  upper  SPF  Umit  at 
"25-f "  would  provide  industry  with  an 
opportunity  to  reasonably  protect  the 
consumer  from  UV  radiation  while 
restricting  the  current  industry 
marketing  movement  toward  very  high 
SPF  values,  which  needlessly  confuse 
the  user. 

Several  comments  believed  that  SPF 
claims  should  be  capped  at  30.  Stating 
that  the  trend  toward  higher  SPF  values 
has  reached  unjustifiable  levels,  one 
comment  stated  that  the  benefits 
derived  from  very  high  SPF  values  by 
the  vast  majority  of  consumers  are 
negligible,  and  that  many  consumers 
think  that  tiiey  are  getting  much  more 
protection  than  they  actually  are, 
Another  comment  suggested  that 
products  M-ith  SPF  values  greater  than 
30  cannot  be  justified  on  a  risk/benefit 
basis  because  achieving  SPF  values 
higher  than  30  requires  imnecessary 
exposure  to  increased  levels  of 
sunscreening  agents,  while  increasing 
overall  protection  by  an  insignificant 
degree.  As  an  example,  the  comment 
noted  that  an  SPF  30  sunscreen  drug 
product  blocks  96.7  percent  of  the 
incident  UVB  energy  whereas  an  SPF  40 
simscreen  drug  product  only  increases 
this  level  of  protection  to  97.5  percent, 
and  the  amount  of  additional  sunscreen 
ingredient  "load"  in  the  product  to 
increase  the  SPF  to  40  could 
reaUsticaliy  increase  by  up  to  25 
percent  The  comment  added  that,  in 
the  extreme,  an  SPF  70  would  block 

98.6  percent  of  the  UV  energy  versus 

96.7  percent  blocked  by  an  SPF  cf  30. 
The  commeot  maintained  that  such 
extra  protection  is  not  necessary  and 
that  sunscreen  drug  products  with  SPF 
values  higher  than  30  represent 
unnecassaiy  and  ill-advised  exposure  to 
increased  sunscreen  ingredients  at  a 
time  when  dermatologists  and  skin 
cancer  groups  are  recommending  that 


sunscreens  be  applied  daily  to  minimize 
the  adverse  effects  of  the  sim.  The 
comment  concluded  that  this  additional 
lumecessary  exposure  to  mora 
sunscreen  ingredients  is  ill  advised. 

One  comment  stated  that  a  reasonable 
basis  for  selecting  an  SPF  cap  is  the 
level  of  protection  required  for  an 
average  consumer  who  spends  an  entire 
day  in  the  sun  in  a  sub-tropical  region 
of  the  United  States  such  as  Florida  or 
Hawaii.  The  comment  maintained  that 
measurements  of  UV  radiation  taken  in 
these  areas  have  found  that  the  average 
consumer  can  be  exposed  to  as  much  as 
20  MED's.  The  comment  recommended 
an  SPF  cap  of  30  because  this  is  the 
maximum  amount  needed  to  protect  the 
vast  majority  of  consumers  (including 
Skin  Type  I  individuals)  from  sunburn 
imder  stress  conditions  of  UV  exposure. 

One  comment  stated  that  proponents 
of  high  SPF  values  often  cite  as 
justification  the  needs  of  people  with 
Skin  Type  1  and  people  prone  to  skin 
cancer.  The  comment  maintained  that  a 
sunscreen  drug  product  with  an  SPF  of 
30  can  adequateily  protect  most  of  these 
individuals  and  added  that  it  is  not 
good  public  policy  to  expose  most  of  the 
population  to  uimecessarily  high  levels 
of  sunscreens  to  protect  a  very  few.  The 
comment  contended  that  people  can  be 
misled  into'  a  {alse  sense  of  security 
when  told  that  a  single  appUcation  of  a 
very  high  SPF  product  wiU  protect  them 
all  day.  In  reality,  the  comment  asserted 
these  products  are  subject  to  washing  or 
rubbing  off,  thus  reducing  their  effective 
level  of  protection.  The  comment  stated 
that  the  needs  of  special  groups  would 
be  better  served  if  they  were  encouraged 
to  reapply  their  simscreen  products 
because  two  applications  of  an  SPF  30 
simscreen  drug  product  will  provide 
more  protection  under  real  usage 
conditions  than  a  single  appUcation  of 
a  higher  SPF  product.  Another  comment 
stated  that  individuals  who  are  so 
sensitive  as  to  need  higher  than  SPF  30 
protection  should  be  encouraged  to 
severely  limit  their  sunlight  expKisure 
and  to  use  a  product  with  an  SPF  of  30 
when  they  are  necessarily  exposed  to 
sunlight.  The  comment  concluded  that 
SPF  30  should  be  sufficient  for  all-day 
sunburn  protection  for  the  vast  majority 
of  tJie  population  under  maximiun  sun 
exposure  cinditions. 

One  comment  argued  there  are  data 
(Ref.  2)  demonstrating  that  enough 
sunlight  exists  oa  many  days  during  the 
summer  mooths  in  various  locations  to 
permit  exposure  in  excess  of  25  MED's 
for  the  average  Skin  Type  II  and  III 
individual.  By  extrapolation,  the 
comment  maintained  that  a  Skin  Type 
I  individual  could  be  exposed  to 
approximately  30  MED's  during  this 


same  time  frame.  The  comment 
acknowledged  that  these  calculations 
are  based  upon  exposure  of  an 
individual  lying  in  a  quiet,  prone 
position  frt>m  sunup  to  sundown,  and 
may  be  somewhat  inflated. 
Nevertheless,  the  comment  maintained 
that  these  data  provide  a  convincing 
rationale  for  an  SPF  30  sunscreen  drug 
product  that  would  permit  even  a  Skin 
Type  I  to  achieve  all-day  protection  as 
well  as  allowing  for  an  extra  margin  of 
protection  to  accommodate  weather 
conditions  that  cannot  be  factored  into 
SPF  testing. 

Several  comments  advocated  that  no 
upper  hmit  be  set  on  SPF  values.  One 
comment  maintained  that  scientific 
information  is  not  available  to 
demonstrate  a  "no-effect"  level  of  sun 
exposure,  especially  when  considering 
the  sun's  contribution  to  photoaging  and 
to  the  risk  of  skin  cancer.  The  comment 
provided  a  pamphlet  from  the  AAD 
(Ref.  3}  to  substantiate  its  position.  The 
comment  suggested  that,  in  the  absence 
of  a  demonstrable  safety  risk,  it  would 
be  contrary  to  public  poUcy  and  to 
consumers'  best  interest  to  preclude 
manufacturers  from  offering  truthfully 
labeled  sunscreen  formulations  with  as 
much  sun  protection  as  is 
technologically  feasible. 

Citing  an  article  by  Urbach  and  Berger 
(Ref.  2)  and  stating  that  a  person  with 
average,  untanned,  Caucasian  skin  may 
receive  22  MED's  of  UV  radiation  in  one 
day  in  El  Paso,  Texas,  another  comment 
supported  an  open-ended  numbering 
system  for  SPF  values,  or  as  an 
alternative,  an  upper  limit  of  not  less 
than  40.  The  comment  maintained  that 
limiting  the  highest  allowed  SPF 
number  would  prevent  those  consumers 
who  want  and  need  a  high  level  of 
protection  from  making  valid 
comparisons  among  the  highest  SPF 
products  available. 

A  comment  from  an  institute  that 
deals  with  systemic  lupus 
erythematosus  and  discoid  lupus 
research  (diseases  associated  with 
photosensitivity]  mentioned  the  need 
for  a  sunscreen  drug  product  with  an 
SPF  value  of  up  to  40.  The  comment 
maintained  that  the  uss  of  such 
sunscreen  drug  products  would  prevent 
the  triggering  of  the  onset  of  these 
diseases.  The  comment  included 
abstracts  of  scientific  pubiicatioris  that 
include  information  on  the  relationship 
between  photosensitivity  and  lupus  and 
that  suggest  that  sunblocks  may  oe 
essential  for  sensitive  lupus  patients 
(Ref.  4). 

Although  the  agency  has  concluded 
that  the  available  scientific  data 
demonstrate  that  sunscreen  drug 
products  with  SPF  values  above  15  are 
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reasonable  and  justified  (see  comment 
46),  it  finds  that  SPF  values  above  30  are 
not  necessary  because  the  available  data 
clearly  indicate  that  a  sunscreen  drug 
product  with  an  SPF  of  30  assures 
adequate  protection  for  the  majority  of 
consumers  even  under  extreme 
conditions.  As  pointed  out  by  one 
comment,  an  SPF  30  simscreen  drug 
product  blocks  96.7  percent  of  the 
incident  UVA  energy,  whereas  an  SPF 
40  sunscreen  drag  product  only 
increases  this  level  to  97.5  percent. 
Further,  data  compiled  by  Berger  and 
Urbach  in  1982  (Ref.  2)  demonstrated 
that  approximately  25  MED's  is  the 
highest  dose  ot  UVB  radiation  that  an 
individual  with  average  Caucasian  skin 
can  expiect  to  receive  in  Mauna  Loa, 
Hawaii.  In  the  southern  states  of  the 
continental  United  States,  an  individual 
can  be  exposed  to  approximately  22 
MED's  in  the  hottest  part  of  the  summer. 
A  sunscreen  drug  product  with  an  SPF 
30  provides  all-day  protection  for  all 
skin  types.  Such  a  product  also  provides 
an  extra  margin  of  protection  that  allows 
for  the  possibility  that  the  product  may 
be  inadequately  applied  and 
accommodates  weather  conditions  that 
cannot  be  factored  mto  the  SPF  testing 
procedures  that  are  done  with  artificial 
light  sources. 

Scientific  evidence  shows  a  point  of 
diminishing  returns  at  levels  ^ove  SPF 
30;  any  benefits  that  might  be  derived 
from  using  sunscreens  with  SPF  values 
higher  than  30  are  negligible.  The 
agency  does  not  believe  that  an  "open- 
ended"  approach  to  SPF  values  is 
beneficial  to  consumers.  The  difference 
in  protection  provided  by  a  simscreen 
drug  product  with  an  SPF  40  or  50 
compared  to  the  protection  offered  by  a 
product  with  an  SPF  30  is  so  small  as 
to  be  nonexistent,  especially  when  one 
considers  the  biological  variability 
inherent  in  an  individual's  response  to 
the  protective  quahty  of  sunscreen  drug 
products.  (See  also  discussion  in 
comment  48.) 

Regarding  the  use  of  high  SPF 
stinscreen  drug  products  to  protect 
consumers  with  photosensitivity 
diseases,  the  agency  notes  that  the  exact 
etiology  of  these  li{^t-related  diseases  is 
not  known.  (See  comment  69.)  The  fact 
that  a  sunscreen  has  a  high  SPF  may  not 
be  as  important  tc  the  consumer  with  a 
photosensitivity  disease  as  the  UV 
wavelengths  that  are  absorbed  or 
reflected  by  the  sunscreen  ingi-edient  in 
the  product  The  agency  does  not 
believe  that,  apart  from  whatever 
ingredients  may  be  in  the  formulation, 
an  SPF  40  sunscreen  drug  product 
provides  significant  benefits  that  are  not 
also  provided  by  an  SPF  30  sunscreen 
drug  product  Unless  such  benefits  can 


be  shown,  the  agency  believes  that  an 
SPF  30  simscreen  drug  product  provides 
adequate  protection  for  a  consumer  with 
a  photosensitivity  disease  provided  that 
the  appropriate  wavelength  is  absorbed 
or  reflected. 

Based  upon  the  above,  the  agency  is 
proposing  an  upper  limit  of  30  for  SPF 
values  and  is  proposing  to  revise  the 
Panel's  recommended  §  352.50(b)  to 
reflect  this  maximum  SPF  value.  (See 
comments  45  and  57.) 

Several  comments  questioned  the 
safety  aspect  of  simscreen  drug  products 
with  extremely  high  SPF  values  (e.g., 
25,  30,  or  higher).  This  issue  is 
discussed  in  comment  48. 
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48.  In  response  to  the  notice  of  public 
meeting  to  discuss  appropriate  testing 
methods  for  OTC  sunscreen  drug 
products  (52  FR  33598),  some  comments 
expressed  concern  regarding  the 
possible  toxicity  of  OTC  sunscreen  drug 
products  with  high  SPF  values. 
Maintaining  that  there  is  no  safety  or 
toxicological  data  pertaining  to  "these 
•new  sunscreens  with  high  SPF  values 
that  contain  high  concentrations  of  UV- 
absorbing  and  UV-reflecling  chemicals," 
one  comment  expressed  concern  about 
the  long-term  e^cts  of  these 
preparations.  The  comment  specifically 
mentioned  that  little  is  known  about  the 
long-term  effects  of  the  small 
concentration  of  lead  in  zinc  oxide  and 
titanium  dioxide  and  stated  that  this 
may  be  especially  harmful  to  children. 
Stating  that  the  constant  presence  of 
chemicals  on  skin  is  potentially 
harmful,  the  comment  questioned  how 
many  fair-skinned  individuals  might 
develop  photoallergic  reactions  by  using 
potent,  high  SPF  sunscreen  drug 
products.  The  comment  suggested  that 
the  agency  recommend  certain  test 
procedures  in  an  animal  model  system 
to  ensure  the  safety  of  high  SPF 
sunscreen  drug  products  when  used  on 
a  long-term  basis. 

One  comment  stated  that,  at  the 
January  26, 1988  public  meeting,  some 
of  the  discussion  of  possible  safety 
issues  relating  to  high  SPF  sunscreen 
drug  products  missed  the  point  of  the 
relevant  benefit-risk  analysis.  The 
comment  stated  that,  although  products 
with  SPF  values  greater  than  15  utilize 


Category  I  ingredients  within  approved 
concentration  ranges,  the  total 
sunscreen  load  tends  to  increase 
significantly.  For  example,  in  comparing 
similar  lotion  formulations,  a  sunscreen 
with  an  SPF  of  15  may  utilize  11.5 
percent  total  sunscreen  ingredients 
while  a  sunscreen  with  an  SPF  of  40 
may  require  over  22  percent  total 
sunscreen  load.  The  comment  stated 
that  the  consumer  is  therefore  exposed 
to  greater  total  levels  of  active 
ingredients.  Conversely,  the  incremental 
difference  in  protection  from  UVB  rays 
becomes  increasingly  smaller.  For 
example,  a  simscreen  with  an  SPF  of  15 
screens  93  percent  of  UVB  rays,  a 
sunscreen  with  an  SPF  of  25  screens  96 
percent  of  UVB  rays,  while  a  sunscreen 
with  an  SPF  of  39  screens  97.44  f)ercent 
of  UVB  rays.  The  comment  stated  that 
the  obvious  benefit-risk  issue  is  whether 
the  extremely  modest  increased 
protection  from  sunburn  justifies  the 
increased  exposure  to  sun.screen 
ingredients  that  may  cause  skin 
irritation. 

One  comment  pointed  out  that  the 
level  of  sunscreen  active  ingredients 
allowed  in  a  sunscreen  drug  product  is 
now  regulated  by  the  advance  notice  of 
proposed  rulemaking  published  in  1978 
(43  FR  38206)  and  that  all  sunscreen 
drug  products,  even  those  with  very 
high  SPF  values,  are  limited  by  these 
prop>osed  rules.  The  comment 
maintained  that  advances  in 
formulation  technology  have  allowed 
manufacturers  to  develop  products  with 
relatively  low  levels  of  sunscreen  active 
ingredients  and  still  maintain  high  SPF 
values.  The  comment  stated  that 
responsible  manufacturers  test  finished 
products  to  establish  safety  prior  to 
marketing,  in  addition  to  adhering  to  the 
limits  established  in  the  proposed!  rules. 
The  comment  added  that,  akhough 
product  safety  is  a  very-  important 
consideration,  limiting  the  SPF  claim  on 
sunscreen  drug  products  will  not  have 
fl  substantial  effect  on  the  overall  safety 
of  these  products. 

The  comment  noted  that  three 
speakers  at  the  public  meeting  suggested 
that  skin  irritation  might  result  from  use 
of  sunscreen  drug  products  with  high 
SPF  values.  The  comment  cited  the    ' 
following  three  specific  statements:  (1) 
"the  use  of  larger  numbers  and  more 
sunscreen  probably  will  only  lead  to 
trouble  with  photochemical  reactions, 
*  •   •  irritancy  •  •  •  ;"  (2)  "(in  work 
with]  patients  who  experience  either 
skin  cancer  or  melanomino  sore,  |he] 
recommendls]  the  use  of  15  SPF  and 
more,  but  at  least  10  percent  of  (the 
subjects]  have  an  irritation  with  this 
type  of  product:"  and  (3)  "ihe] 
recommended  SPF-15  sunscreens  and 
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•  •  •  without  sunlight  exposure  *  •  • 
(the  subjects]  had  contact  irritational 
reaction,  no  sensitization,"  (Ref.  1).  The 
comment  stated  that  no  data  were 
submitted  to  support  these  statements. 
The  comment  added  that  the  patients  to 
whom  the  last  two  statements  appHed 
had  skin  diseases  and,  thus,  had 
compromised  skin  integrity.  The 
comment  maintained  that,  even  if  valid 
and  documented  scientific  studies 
showed  skin  irritation  in  such  subjects, 
there  is  no  reason  to  believe  that  any 
significant  irritation  would  result  from 
the  intended  use  of  sunscreens  by 
individuals  with  healthy  skin. 

The  comment  asserted  that  some  of 
the  reactions  discussed  at  the  public 
meeting  were  described  as  "some" 
irritation,  "minor  to  some  discomfort," 
"some  burning  sensation,  a  little  bit  of 
redness,"  and  "discomfort,  a  Httle  bit  of 
redness"  (Ref.  1).  The  comment 
contended  that  these  reactions  do  not 
demonstrate  a  significant  irritation 
problem  with  sunscreen  drug  products. 
The  comment  added  that,  in  one  case, 
the  sunscreen  preparations  were 
European  formulas,  the  active 
ingredients  may  not  have  been  Category 
I  ingredients,  and  the  concentrations  of 
the  active  ingredients  in  the  products 
used  were  not  provided  (Ref.  1).  The 
comment  added  that,  as  with  any 
dermatological  product,  the  irritation 
may  have  been  caused  by  the  inactive 
ingredients  and  not  necessarily  by  the 
active  sunscreen  ingredients.  The 
comment  concluded  that  these 
speculative  comments,  by  themselves, 
do  not  raise  any  significant  safety 
concerns  nor  do  they  warrant  any  kind 
of  additional  warnings  on  OTC 
sunscreen  drug  products. 

The  comment  stated  that  the  Topical 
Analgesic  Panel  carefully  evaluated  the 
safety  of  the  Category  I  ingredients 
included  in  the  OTC  drug  review.  The 
comment  maintained  that  in  the  data 
base  considered  by  the  Panel  no  studies 
raised  any  serious  concerns  about  skin 
irritation  with  these  ingredients.  The 
comment  added  that  two  commentators 
at  the  public  meeting  had  said  the 
following:  (1)  "We  have  not  seen  any 
problems  in  either  human  or  animal 
safety  testing,"  and  (2)  "in  our 
experience  with  many,  many  customers 
and  many  cosmetic  houses  which  use 
sunscreens,  there  is  a  neghgible  risk  of 
exposure  to  the  standard  consumer, 
which  actually  is  so  small  that  it  cannot 
be  measured  statistically"  (Ref.  1). 
Maintaining  that  all  drug  products  cause 
some  type  of  adverse  reaction  in 
particular  individuals,  the  comment 
added  that  the  question  is  whether, 
when  balanced  against  the  benefit  of  the 
drug  product,  an  adverse  reaction  is 


significant,  taking  into  account  the  size 
of  the  affected  population.  The 
comment  stated  inat  sunscreen  drug 
products  provide  not  only  protection 
against  sunburn  but  also  against 
development  of  skin  cancer  and  other 
kinds  of  damage  to  the  skin.  The 
comment  argued  that  these  benefits 
greatly  outweigh  instances  of  minor, 
transitory  skin  reactions  that  may  occur. 

The  comment  stated  that 
manufacturers  report  a  low  incidence  of 
consumer  complaints  about  significant 
skin  irritation  resulting  from  the  use  of 
OTC  sunscreen  drug  products.  The 
comment  maintained  that,  if  there  were 
significant  problems  with  skin  irritation, 
industry  and  the  agency  would  have 
heard  of  them.  The  comment  added  that 
the  Panel's  recommended  monograph 
requires  the  label  of  a  simscreen  drug 
product  to  display  the  following 
warning:  "Discontinue  use  if  signs  of 
irritation  or  rash  appear"  (43  FR  38206 
at  38268).  The  comment  concluded  that 
there  are  no  valid  data  in  the  record  that 
sunscreen  drug  products  currently 
marketed  in  the  United  States  pose  a 
risk  of  significant  skin  irritation. 

One  comment  submitted  data 
purporting  to  demonstrate  that 
sunscreen  drug  products  with  an  SPF 
above  15  are  no  more  irritating  than 
products  with  an  SPF  below  15  (Ref.  2). 
A  21-day  cumulative  patch-test 
procedure  was  used  to  determine  if 
there  is  a  correlation  between  the  SPF 
of  a  sunscreen  and  its  irritation 
potential.  Five  pairs  of  sunscreens  were 
tested,  each  pair  (from  a  different 
manufacturer)  consisting  of  a  high  and 
a  low  SPF  product  in  identical  or  almost 
identical  vehicles.  The  study 
demonstrated  that  the  degree  of 
irritation  was  sometimes  slightly  greater 
in  the  higher  SPF  product  and 
sometimes  slightly  greater  in  the  lower 
SPF  product.  The  investigator 
concluded,  therefore,  that  the  SPF  and 
the  irritation  potential  have  no 
correlation. 

The  agency  has  extensively  reviewed 
the  available  data  and  does  not  believe 
that  sunscreens  with  SPF  values  higher 
than  15  (up  to  SPF  30)  pose  any 
significant  safety  problems.  None  of  the 
comments  that  expressed  concern 
regarding  the  safety  of  high  SPF 
products  submitted  any  data  or 
information  to  substantiate  their 
concerns  or  to  show  that  higher  SPF 
sunscreen  drug  products  pose  a  greater 
safety  risk. 

In  §  352.20  of  its  recommended 
monograph,  the  Panel  established  no 
upper  hmit  to  the  number  of  sunscreen 
active  ingredients  that  a  product  may 
contain.  In  the  absence  of  any  data  to 
the  contrary,  the  agency  agrees  with  the 


Panel  that  any  number  of  sunscreen 
active  ingredients  may  be  combined  in 
a  product  and  is  so  proposing  in 
§  352.20(a)  of  this  tentative  final 
monograph.  Combining  various 
sunscreen  ingredients  in  a  product  can 
result  in  a  product  that  provides 
protection  against  a  wider  spectrum  of 
UV  radiation  than  does  a  product 
containing  a  single  sunscreen 
ingredient.  Combinations  of  sunscreen 
ingredients,  along  with  improved 
formulations,  also  result  in  products 
with  higher  SPF  values  and  afford 
consumers  more  protection.  However, 
because  the  agency  requires  that  each 
ingredient  in  a  product  contribute  to  the 
effectiveness  of  the  product,  it  is 
proposing  in  §  352.20(c)  of  this  tentative 
final  monograph  that  each  ingredient  in 
a  combination  sunscreen  drug  product 
should  have  a  minimum  concentration. 
(See  comment  37.) 

The  agency  agrees  that  advances  in 
formulation  technology  have  allowed 
manufacturers  to  develop  products  with 
relatively  low  levels  of  sunscreen  active 
ingredients  and  still  achieve  high  SPF 
values.  The  agency  is  aware  of  studies 
demonstrating  the  importance  of  the 
vehicle  on  the  final  performance  of  a 
sunscreen  drug  product.  There  is  a  lack 
of  data  showing  a  significant 
relationship  between  sunscreen 
ingredient  concentration  and  the  final 
SPF  of  a  product.  In  one  study  (Ref.  3), 
designed  to  update  performance  data  of 
.a  number  of  "high  potency"  sunscreens, 
the  SPF  and  substantivity  of  several 
sunscreens  were  evaluated  according  to 
the  testing  procedures  recommended  by 
the  Panel  in  its  report  on  OTC  sunscreen 
drug  products  (43  FR  38206  at  38267). 
The  study  demonstrated  that 
formulation  and  vehicle  design  have  a 
profound  effect  on  SPF  values.  This  was 
especially  evident  in  the  case  of  three 
sunscreens,  each  containing  8  percent 
padimate  O  (octyl  dimethyl  (PABA)) 
and  6  percent  oxybenzone,  that  were 
found  to  have  SPF  values  of  7.85, 15.85, 
and  18.43.  Another  sunscreen  with  a 
lower  total  concentration  of  the  same 
active  ingredients  (i.e.,  8  percent 
padimate  O  and  3  percent  oxybenzone) 
had  an  SPF  of  21. 

The  agency  does  not  believe  that 
increasing  the  concentration  of  active 
ingredients  in  a  sunscreen  drug  product 
will  necessarily  make  the  product  more 
irritating.  The  addition  of  another  active 
ingredient  to  a  drug  product  always  has 
the  potential  to  increase  the  risk  of 
increased  adverse  effiects.  However, 
based  on  the  study  above  (Ref.  3),  there 
may  not  be  any  more  of  a  problem  in 
products  with  SPF  values  over  15  (up  to 
SPF  30)  than  there  is  in  products  with 
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lower  SPF  values.  The  other  study  (Ref. 
2)  also  supports  this  position. 

The  agency  believes  that  the  benefits 
derived  from  using  a  sunscreen  drug 
product  with  an  SPF  value  up  to  30 
outweigh  any  risk  that  may  be  present 
(see  comment  46).  As  stated  in  comment 
47,  the  agency  believes  that  SPF  values 
should  be  capped  at  30,  that  any 
benefits  that  might  be  derived  from 
using  sujiscreen  drug  products  with  SPF 
values  higher  than  30  are  negligible,  and 
that  above  SPF  30  the  risk  of  added 
ingredients  begins  to  outweigh  the 
benefit  of  added  protection. 

The  agency  notes  that  many  experts 
recommended  the  use  of  sunscreens 
with  higher  SPF  values.  As  stated  in 
comment  46,  the  NIH  Consensus 
Development  Conference  Statement 
recommends  the  daily  use  of  sunscreens 
with  SPF  ratings  of  15  or  higher  (Ref.  4). 
Over  the  past  several  decades,  the 
average  consumer's  exposure  to  UVB 
radiation  has  increased  considerably 
due  to  changing  lifestyles  (e.g..  more 
outdoor  recreational  activities,  more 
emphasis  on  tanning,  scantier  clothing, 
and  a  population  shift  to  the  sunbelt. 
Along  with  increased  exposure  to  UV 
radiation  comes  an  increased 
occurrence  of  adverse  effects  from  UV 
radiation.  For  example,  the  number  of 
office  visits  for  nonmelanoma  skin 
cancer  has  increased  more  than  50 
percent  in  the  past  decade  while  the 
overall  increase  in  office  visits  has  been 
only  11  percent.  TTierefore,  it  is 
imperative  to  consider  ways  to 
minimize  the  deleterious  effects  of  UV 
radiation.  Use  of  sunscreens  with  SPF 
values  of  15  or  higher  will  help  to 
protect  susceptible  consumers  from 
excessive  exposure  to  UV  radiation  (Ref. 
4). 

The  AAD  also  recommends  the  use  of 
sunscreens  with  SPF  factors  of  at  least 
15  to  protect  against  premature  aging  of 
the  skin  and  skin  cancer  (Ref.  5).  Cancer 
of  the  skin  occurs  more  frequently  than 
any  other  form  of  cancer,  with  close  to 
400,000  new  cases  reported  each  year  in 
the  United  States.  As  the  human  body's 
largest  organ  and  chief  protector  against 
environmental  onslaught,  the  skin  is 
vulnerable  to  cancer-causing  attacks. 
The  principal  cause  is  exposure  to  the 
UV  rays  of  the  sun.  The  majority  of 
cancers  develop  on  the  improtected 
parts  of  the  face,  neck,  ears,  forearms, 
and  hands  of  persons  constantly 
exposed  to  sunlight.  For  optimum 
protection  against  developing  skin 
cancer,  people  should  avoid  constant 
exposure  to  the  siin  from  infancy  to 
adulthood.  The  use  of  sunscreens  with 
SPF  values  of  at  least  15  are  preferred 
for  protection  (Ref.  5).  The  agency 
agrees  with  these  experts  and  believes 


that  sunscreens  with  SPF  values  higher 
than  15  are  beneficial  to  the  consumer 
and  are  not  safety  hazards. 

The  agency  agrees  with  one  comment 
that  stated  that  the  warning 
recommended  by  the  Panel  in 
§  352.50(c)(l)(iii]  protects  consumers  by 
informing  them  to  discontinue  using  a 
sunscreen  drug  product  if  signs  of 
irritation  or  a  rash  appears.  "The  agency 
is  proposing  in  this  tentative  final 
monograph  to  expand  the  Panel's 
recommended  warning  by  adding  a 
sentence  that  informs  consumers  to 
consult  a  doctor  if  the  irritation  or  rash 
persists.  (See  comment  63.) 
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G.  Comments  on  Water  Resistant 
Labeling  for  Sunscreen  Drug  Products 

49.  Referring  to  recommended 
§  352.50  "Labeling  of  sunscreen 
products,"  one  comment  recommended 
allowing  use  of  the  word  "perspiration" 
for  "sweat"  and  the  word  "perspiring" 
for  "sweating."  The  comment 
maintained  that  because  the  alternative 
words  are  synonymous  and  are  well 
understood  by  consumers,  they  will  not 
mislead  or  confuse  consumers. 

The  agency  concurs  with  the 
comment's  recommendation  and  is 
proposing  to  allow  manufacturers  the 
option  of  using  the  words  requested.  In 
the  labeling  for  the  principal  display 
panel  in  §  352.50(b]  and  (c),  the 
"Directions"  in  §352. 52(d).  and  the 
"Statement  on  product  performance"  in 
§  352.52(e)(2],  the  agency  is  providing 
the  option  of  using  the  terms 
"perspiration"  and  "perspiring"  in 
place  of  the  terms  "sweat"  and 
"sweating." 

50.  One  comment  stated  that  "water- 
resistance"  is  the  strongest  claim  that 
should  be  permitted  for  any  sunscreen 
drug  product.  The  comment  asserted 
that  the  use  of  "waterproof*  sunscreens 
can  result  in  occlusion  of  sweat  ducts 


and  hair  follicles,  contact  dermatitis 
(contact  and  delayed  hypersensitivity), 
and  vesicular  dermatitis  secondary  to 
the  trapping  of  sweat  at  some  point  in 
the  skin.  The  comment  added  that  the 
closiu«  of  sweat  pores  can  also  cause 
miliaria  crystalline  and  miliaria  rubra 
(prickly  heat). 

Several  comments  maintained  that 
consumers  do  not  differentiate  between 
the  terms  "water  resistant", 
"waterproof,"  and  "sweat  resistant." 
One  comment  recommended  reducing 
the  number  of  "water-related"  claims 
from  three  to  one  (i.e.,  "water 
resistant").  One  comment  stated  that  the 
Australian  standard  AS2604-1986 
allows  only  the  claim  "water  resistant" 
because  it  was  felt  that  the  claim 
"waterprooF"  is  an  absolute  claim  and 
would  be  construed  by  consumers  that, 
once  applied,  the  product  need  not  be 
reapplied.  This  could  be  particularly 
dangerous  given  the  possibility  of 
removing  the  product  while  toweling 
off.  The  comment  felt  that  the  term 
"water  resistant"  indicated  that  some 
caution  was  still  needed. 

Another  comment  maintained  that 
use  of  the  terms  "water  resistant"  and 
"waterproof  in  sunscreen  labeling  is 
confusing  and  "potentially  misleading" 
to  consumers.  The  comment  noted  that 
an  attitude  and  usage  survey  conducted 
in  1984  of  564  sunscreen  users 
indicated  that  both  of  these  terms  seem 
to  convey  the  same  idea  (i.e.,  that  the 
product  will  not  wash  off  during 
swimming).  However,  the  comment 
stated  that  there  was  slight  evidence 
suggesting  that  the  term  "waterproof 
implies  greater  continued  protection 
from  the  sun  after  being  wet  and  that 
consumers  preferred  products  that  were 
labeled  waterproof.  The  comment 
suggested  that  using  only  one  term 
would  benefit  consumers.  The  comment 
asserted  that  because  the  waterproof 
melhodolog>'  is  the  more  stringent  of  the 
two,  only  products  providing  protection 
after  the  80-minute  water  immersion 
tests  should  be  allowed  to  make  a  claim 
and  that  claim  should  be  "weferproof." 
The  comment  also  suggested  that  the 
term  "sweat  resistant"  is  rarely  used  in 
labeling  by  any  manufacturer  and 
suggested  that  this  term  be  deleted  from 
the  monograph.  One  comment  stated 
that  subjecting  products  to  the  more 
stringent  standard  of  waterproof  testing 
would  provide  a  more  conservative 
measure  of  the  substantivity  of  the 
product  and,  therefore,  provide  the 
consumer  with  the  most  meaningful  and 
accurate  information  on  product 
performance. 

In  the  Panel's  recommended 
monograph,  a  "water  resistant" 
sunscreen  was  described  as  one  which 
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can  withstand  40  minutes  of  water 
immersion  (§  352.46(a)):  a  "waterproof 
sunscreen  was  described  as  one  which 
can  withstand  80  minutes  of  water 
immersion  {§  352.46(b)).  The  first 
comment  did  not  submit  any  data  or 
literature  references  demonstrating  that 
any  sunscreen  products,  including  those 
described  by  the  Panel  as  waterproof, 
occlude  sweat  ducts  or  hair  follicles,  or 
cause  contact  dermatitis,  vesicular 
dermatitis,  miliaria  crystalllna,  or 
miliaria  rubra.  The  Panel  did  not 
identify  these  conditions  as  occurring 
from  the  use  of  such  products.  The  other 
comments  also  did  not  submit  any  data 
to  substantiate  their  claims  that 
consumers  prefer  the  term  "waterproof 
or  that  consumers  do  not  distinguish 
between  "water  resistant," 
"waterproof."  or  "sweat  resistant."  The 
agency  therefore  has  no  reason,  based 
on  safety  concerns  or  consumer 
preference,  to  restrict  sunscreen  drug 
products  to  only  "water  resistant"  or 
"waterproof  labeling  claims. 

The  agency  is  concerned, 
nevertheless,  that  the  term 
"waterproof,"  as  used  in  the  Panel's 
recommended  monograph,  may  be 
confusing  or  misleading  to  consumers 
because  of  the  manner  in  which 
consumers  may  consider  this  term.  The 
term  "waterproof  is  defined  as 
"impenetrable  to  or  unaffected  by 
water"  (Ref.  1).  The  agency  notes  that 
the  Commonwealth  of  Australia  allows 
only  the  use  of  the  term  "water 
resistant"  in  its  regulatory  standards  for 
sunscreen  products  (AS  2604-1986) 
(Ref.  2).  According  to  the  Australian 
Society  of  Cosmetic  Chemists  which 
assisted  in  the  development  of  these 
standards,  it  was  decided  to  recommend 
against  allowing  the  term  "waterproof 
because  it  was  an  absolute  claim  whose 
meaning  could  be  easily  misconstrued 
by  consumers  (Ref.  3).  The  agency 
believes  that  the  term  "waterproof 
could  be  interpreted  by  consumers  to 
describe  something  that  is  completely 
resistant  to  water  regardless  of  time  of 
immersion,  a  meaning  which  is  not 
consistent  with  the  meaning  of  the  term 
in  the  Panel's  recommended 
monograph.  Therefore,  the  agency  is  not 
proposing  the  labehng  claim 
"waterproof,"  but  is  proposing  instead 
the  term  "very  water  resistant."  The 
term  "water  resistant"  is  defined  as 
"resistant  to  wetting  but  not 
waterproof."  (For  a  discussion  of  water 
resistant  and  very  water  resistant 
testing,  see  comment  103.) 

Regarding  the  use  of  the  term  "sweat 
resistant."  the  agency  is  proposing  in 
this  tentative  final  monograph  to  permit 
the  use  of  the  terms  "sweat  resistant"  or 
"resists  removal  by  sweating"  for  a 


sunscreen  drug  product  that  qualifies 
for  the  claims  of  "water  resistant"  or 
"very  water  resistant."  (See  comment 
100.) 
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51.  In  the  notice  of  public  meeting  to 
discuss  appropriate  testing  procedures 
for  OTC  sunscreen  drug  products  (52  FR 
33598),  the  agency  stated  that  there  may 
be  situations  in  which  use  of  the  Panel's 
recommended  criteria  for  a  product  to 
be  labeled  as  "sweat  resistant,"  "water 
resistant,"  or  "waterproof  could  lead  to 
labeling  that  would  be  misleading  to  the 
consumer.  For  example,  a  product  in  the 
"moderate"  PCD  (SPF  4  to  under  6)  that 
maintained  its  PCD  after  40  minutes  of 
water  immersion  could  be  labeled 
"water  resistant"  whereas  a  product  in 
the  "ultra"  PCD  (SPF  15  or  greater)  that 
fell  into  the  "maximal"  PCD  (SPF  8  to 
under  15)  after  the  water  immersion  test 
could  not.  The  agency  was  concerned 
that  the  Panel's  recommended  labeling 
would  not  reflect  that  the  latter  product 
would  provide  more  sun  protection  after 
immersion  than  would  the  former.  The 
agency  suggested  that  a  possible  way  of 
avoiding  such  a  situation  would  be  to 
label  a  product  with  a  PCD  established 
under  the  ordinary  test  conditions  and 
with  a  PCD  established  under  the 
"sweat  resistant,"  "water  resistant,"  or 
"waterproof  test  conditions  (52  FR 
33598  at  33602). 

Several  comments  were  opposed  to 
the  idea  of  including  two  PCD's  or  two 
SPF  values  in  the  labeling  of  OTC 
sunscreen  drug  products.  Most  felt  that 
such  labeling  would  lead  to  consumer 
confusion.  Stating  that  there  is  a  history 
of  consimier  use  of  products  with  only 
one  SPF  on  their  label,  one  comment 
contended  that  providing  the  consumer 
with  two  numbers — one  representing 
the  SPF  value  before  water  immersion 
and  the  other  after  water  immersion — 
would  be  confusing  and  would  require 
a  major  re-education  campaign  to 
facilitate  the  public's  understanding  of 
the  new  labeling.  Another  comment 
stated  that  much  effort  has  been  made 
to  educate  the  consumer  to  discern 
between  waterproof  and  nonwaterproof 
products.  The  comment  maintained  that 
the  labeling  requirement  for  one  SPF 
value  recommended  by  the  Panel  is 
appropriate  and  represents  a  more 
conservative  (and  safer)  approach  to 
sunscreen  products  and  consumer 


expectations.  The  comment  suggested 
that  not  only  should  one  SPF  number  be 
used  on  the  principal  display  panel,  but 
also  that  the  description  'waterproof," 
"water  resistant,"  or  "nonwaterproof 
should  be  used  in  the  label  to  qualify 
the  conditions  imder  which  the  SPF  was 
tested.  The  comment  believed  that  such 
labeling  would  eliminate  the  possible 
confusion  of  the  conditions  to  which  the 
claims  applied.  Another  comment 
suggested  that  the  agency  require  a 
manufacturer  to  label  a  sunscreen  drug 
product  with  the  most  conservative  SPF 
value  that  reflects  a  product's 

Eerformance.  For  example,  if  a  product 
as  waterproof  properties,  then  the 
product  label  should  display  a  single 
SPF  value  determined  under  the 
immersion  criteria. 

One  comment  stated  that  using  two 
sets  of  PCD's  or  SPF  values  on  a  label 
is  inherently  misleading  and  may  cause 
confusion  because  the  consumer  may 
interpret  the  static  SPF  (i.e.,  the  initial 
SPF  of  a  product  before  water 
immersion  testing)  as  applying  to  the 
waterproof  or  water  resistant  claim  on 
the  same  label.  One  comment  argued 
that  dual  labeling  is  a  concession  to 
those  manufacturers  unable  to  properly 
formulate  a  product  with  a  comparable 
static  or  waterproof  SPF  value.  The 
comment  added  that  if  a  dual 
performance  standard  were  imposed, 
manufacturers  would  be  required  to 
double  the  number  of  exposures  to  each 
test  subject  or,  alternatively,  double  the 
number  of  test  subjects  that  must  be 
exposed  to  determine  the  static  and 
water  immersion  SPF  value. 

One  comment  stated  that  there  is  no 
need  to  provide  dual  labeling  of  static 
and  waterproof  SPF  values.  "The 
comment  asserted  that  the  label  of  a 
waterproof  product  only  needs  to 
display  the  waterproof  SPF  value  (and 
not  the  static  test  value).  Another 
comment  stated  that  current  labeling  of 
sunscreen  drug  products  makes  it  clear 
that  the  SPF  value  on  the  label  is  the 
SPF  that  is  to  be  expected  after  water 
immersion.  Another  comment  stated 
that  if  a  manufacturer  wants  to  make  an 
SPF  claim  higher  than  the 
postimmersion  SPF  value  of  the 
product,  the  label  should  not  contain 
"water  related"  claims.  One  comment 
recommended  that  the  value  of  the  SPF 
be  tied  to  claims  for  sweat  resistance, 
water  resistance,  or  waterproofing.  For 
example,  if  an  SPF  15  sunscreen 
displays  the  claim  "water  resistant," 
then  the  SPF  value  on  the  label  should 
reflect  the  SPF  value  after  40  minutes  of 
water  immersion.  Similarly,  a 
"waterproof  siuscreen  should  be 
labeled  with  the  SPF  obtained  after  80 
minutes  of  water  immersion.  This 
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would  alleviate  the  need  for  water 
resistance  claims  to  be  tied  to  PCD's.  It 
would  also  eliminate  the  possibility  of 
an  SPF  IS  sxmscreen  decreasing  to  an 
SPF  8  after  40  minutes  of  water 
immersion  and  still  being  labeled  as 
"water  resistant" 

Conversely,  two  comments  agreed 
with  the  agency's  proposal  that 
sunscreen  drug  products  should  be 
labeled  with  bolh  a  static  and  a 
postimmersion  SPF  value.  One 
comment  stated  that  consumers  would 
best  be  served  by  receiving  complete 
information  regarding  the  degree  of 
protection  that  they  can  expect  under 
various  conditions,  and  dual  labeling 
would  allow  consumers  to  make  an 
informed  purchase  decision.  The 
comment  maintained  that  displaying 
only  the  waterproof  SPF  on  waterproof 
sunscreen  drug  products  is  potentially 
misleading  and  confusing  to  consumers. 
The  comment  feared  that  a  second  SPF 
scale  for  waterproof  products  would  be 
created,  that  it  would  be  difficult  for 
consumers  to  become  aware  of  this 
scale,  and  that  consumers  would  not  be 
given  enough  information  to  compare 
sunscreen  drug  products  on  different 
scales.  For  example,  consumers  trying  to 
choose  between  a  static  SPF  25  and  a" 
waterproof  SPF  15  could  easily  choose 
the  higher  number  even  though  its 
performance  in  water  may  be  worse. 
The  comment  maintained  that  this 
result  would  be  avoided  by  providing 
the  option  to  Ust  both  static  and 
waterproof  SPF  values  for  products  that 
have  also  been  tested  for  waterprooflng. 
The  comment  added  that  this  option 
would  create  consumer  awareness  of  the 
two  scales  and  would  provide  enough 
information  for  the  consumer  to  make  a 
rational  product  selection.  Another 
comment  proposed  that  when  both 
static  and  waterproof  SPF  values  are 
available  for  a  product,  both  values 
should  be  permitted  on  the  label  if  there 
is  a  di^rence  in  SPF  levels  of  more 
than  5. 

One  comment  stated  that  it  did  not 
believe  that  a  dual  labeling  of  static  and 
waterproof  SPF  values  is  necessary. 
However,  the  comment  maintained  that, 
in  special  situations  where  a 
manufacturer  wishes  to  label  its  product 
with  both  static  and  waterproof  SPF 
values  that  are  clear,  truthml,  and  not 
misleading,  it  should  be  permitted  to  do 
so.  The  comment  added  that  because 
such  situations  would  be  relatively 
uncommon,  the  dual  labehng  should  be 
optional  and  not  required.  The  comment 
supported  the  concept  that  truthful  and 
nonmisleading  optional  labeling  of  dual 
static  and  waterproof  SPF  values  should 
be  allowed  but  should  not  be  required. 
The  comment  added  that  an  SPF  value 


is  deemed  to  be  a  static,  nonwaterproof 
value  unless  the  waterproof  claim  is 
affirmatively  made. 

The  agency  does  not  agree  with  the 
comments  that  dual  SPF  labeling  of 
sunscreen  drug  products  would  be 
confusing  to  consumers.  Although  there 
is  a  history  of  consiuner  use  of 
sunscreen  products  with  only  one  SPF 
value  in  their  labeling,  the  agency 
believes  that  displaying  two  SPF  values 
on  water  resistant  and  very  water 
resistant  sunscreen  drug  products  will 
help  to  avoid  consumer  confusion  when 
trying  to  determine  which  sunscreen  to 
purchase  (e.g.,  whether  a  non-water 
resistant  SPF  25  or  a  water  resistant  SPF 
15  is  a  more  appropriate  product  for 
use).  Including  both  a  static  SPF  value 
and  a  water  resistant  or  very  water 
resistant  SPF  value  in  the  labeling  of 
water  resistant  sunscreen  drug  products 
will  provide  consumers  with  more 
information  and  assist  them  in  selecting 
the  t)^^  of  product  that  they  desire 
when  purchasing  a  simscreen  drug 
product.  Because  this  information 
involves  the  SPF  values  of  the  product, 
the  agency  is  proposing  that  it  app>ear  on 
the  principal  display  panel  of  the 
labeling  of  the  product.  Furthermore, 
the  agency  does  not  agree  with  some  of 
the  comments  that  such  labeling  should 
be  optional.  If  dual  labeling  were 
optional,  it  would  be  confusing  to  the 
consumer  because  some  water  resistant 
products  might  display  two  SPF  values 
while  other  water  resistant  products 
would  display  only  one  SPF  value. 

One  comment  suggested  that  the 
description  "waterproof,"  "water 
resistant,"  or  "nonwaterproof  be  used 
in  the  label  to  quaUfy  the  conditions 
imder  which  the  SPF  was  determined. 
In  S  3S2.52(e)  (2)  and  (3)  of  this  tentative 
final  monograph,  the  agency  is 
proposing  claims  for  sunscreen  drug 
products  that  include  "water  resistant" 
for  products  that  satis^^  the  water 
resistant  testing  procedures  and  "very 
water  resistant"  for  products  that  satisfy 
the  very  water  resistant  testing 
procedures.  In  the  absence  of  these 
claims,  the  agency  does  not  believe  that 
the  consumer  will  expect  the  product  to 
be  water  resistant  or  very  water 
resistant.  Regarding  the  use  of  the  term 
"sweat  resistant,"  the  agency  is 
proposing  in  this  tentative  final 
monograph  to  permit  the  use  of  the 
terms  "sweat  resistant"  or  "resists 
removal  by  sweating"  for  a  simscreen 
drug  product  that  qualifies  for  the 
claims  of  "water  resistant"  or  "very 
water  resistant."  (See  comment  100.) 

Regarding  the  comment  that 
manufacturers  would  be  required  to 
double  the  number  of  exposures  to  each 
test  subject  or  double  the  number  of  test 


subjects  if  dual  SPF  labeling  were 
adopted,  the  agency  notes  that  water 
resistant  and  very  water  resistant  testing 
requires  that  two  SPF  values  be 
determined.  As  the  Panel  recommended 
in  its  discussion  of  water  immersion 
testing  (43  FR  38206  at  38263)  end  the 
agency  is  proposing  in  §  352.76  of  this 
tentative  final  monograph,  a  sunscreen 
drug  product  must  retain  the  same  PCD 
after  the  water  immersion  testing  as  it 
had  before  water  immersion  testing. 
(See  comment  101.)  Therefore,  for  all 
water  immersion  testing,  either  double 
the  number  of  exposures  or  double  the 
number  of  test  subjects  is  necessary. 

In  this  tentative  nnal  m.onogreph,  the 
agency  is  proposing  the  following 
labeling  in  §  352.50.  Principal  display 
panel  of  all  sunscreen  drug  products: 

"(b)  For  products  that  satisfy  the 
water  resistant  sunscreen  product 
testing  procedures  in  §  352.76.  (1) 
'Water  Resistant.' 

(2)  •SPF=(insert  SPF  value  before 
water  resistant  testing)  before'  (select 
one  of  the  following:  'sweating'  or 
'perspiring')  'or  going  into  the  water. 
SPF=(insert  SPF  value  resulting  from 
water  resistant  testing)  after  40  minutes 
of  (select  one  of  the  following: 
'sweating'  or  'perspiring')  'or  activity  in 
the  water.' 

(c)  For  products  that  satisfy  the  very 
water  resistant  sunscreen  product 
testing  procedures  in  §  352.76.  (1)  'Very 
Water  Rdsistant.' 

(2)  'SPF=(insert  SPF  value  before  very 
water  resistant  testing)  before'  (select 
one  of  the  following:  'sweating'  or 
'perspiring')  'or  going  into  the  water. 
SPF=(insert  SPF  value  resulting  from 
very  water  resistant  testing)  after  80 
minutes  oV  (select  one  of  the  following: 
'sweating'  or  'perspiring')  'or  activity  in 
the  water.'" 

H.  Comments  on  Labehng  for  Drug/ 
Cosmetic  Sunscreen  Products  Such  as 
Lipsticks,  Make-Up  Preparations,  and 
Lip  Balms 

52.  Several  comments  suggested  that 
certain  specific  types  of  products 
containing  sunscreens  should  be 
exempted  from  some  of  the  labeling 
recommended  by  the  Panel  for 
sunscreen  drug  products.  One  comment 
maintained  that  much  of  the  labeling 
information  required  by  the  Panel's 
recommended  monograph  was 
developed  for  beach  products  that  are 
used  to  acquire  a  suntan  and  to  prevent 
painful  sunburn.  According  to  the 
comment,  such  labeling  is  "irrelevant, 
inappropriate,  and  misleading"  for 
everyday  use  of  nonbeach  beauty 
products  that  contain  a  sunscreen  but 
that  are  not  represented  for  use  in  the 
prevention  of  sunburn. 
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One  comment  reqxiested  that  ex-OTyday 
use,  nonbeach  beauty  products  be 
exempted  from  bearing  the  PCD 
required  by  the  Panel  in  §  352.50(e) 
because  "PCD  labeling  statements  relate 
to  the  protection  against  sunburn 
afforded  by  a  particular  sunscreen- 
containing  product  *  *  *  based  cm  a  Sun 
Protection  Factor."  Because  nonbeach 
products  are  not  represented  for  use  in 
the  prevention  or  treatment  of  sunburn, 
the  comment  maintained  that  the  PCD 
declaration,  ^«4iich  relates  to  the  length 
of  time  one  can  intentionally  be  exposed 
to  the  sun  without  sxinbuming,  is 
inappropriate.  The  comment  stated  that 
so  long  as  a  product  containing  a 
sunscreen  ingredient  is  formulated  to 
have  an  SPF  of  at  least  2,  the  product 
provides  an  effective  sunscreen  and  is 
permitted  to  bear  claims  against  skin 
cancer  and  premature  aging.  The 
comment  added  that  if  declaration  of 
the  PCD  is  required  for  nonbeach 
products,  its  placement  should  not  be 
required  on  the  principal  display  panel. 

One  of  the  comments  maintained  that 
the  general  warnings  recommended  by 
the  Panel  in  §  352.50(c)(1)  are 
superfluous  for  everyday  use,  nonbeach 
products  because  an  adult  using  these 
products  would  know  the  following:  (1) 
That  such  products  are  for  external  use 
only  and  are  not  to  be  swallowed;  (2) 
that  one  should  avoid  contact  with  the 
eyes:  and  (3)  that  one  should 
discontinue  use  if  signs  of  irritation  or 
rash  appear.  One  comment  suggested 
that  the  spedSc  warnings  recommended 
by  the  Panel  in  §  352.50(c)(2)(i).  "For 
sunscreen  products  provtdiiig  an  SPF 
value  of  2  to  under  4:  Use  on  children 
imder  2  years  of  age  only  with  the 
advice  of  a  physician,"  and 
S352.50(c)(2)(ii).  "For  sunscreen 
products  providing  an  SPF  value  of  4  or 
greater  Use  on  children  undw  6  months 
of  age  only  %vith  the  advice  of  a 
physician,"  should  not  be  required  for 
nonbeach  products.  The  com.ment 
asserted  that  the  warnings  appear  to  be 
designed  to  prompt  parents  to  consult  a 
pediatrician  before  intentionally 
exposing  children  to  the  sun  for  long 
periods  of  time.  Therefore,  the  comment 
stated  that  these  specific  warnings  have 
no  relevance  to  everyday  use,  nonbeach 
products  not  labeled  for  the  prevention 
of  sunburn  that  would  rarely,  if  ever,  be 
used  on  a  child  under  2  years  of  age. 

One  comment  stated  that  the 
directions  recommended  by  the  Panel  in 
§  352.50(d)  clearly  relate  exclusively  to 
beach  products.  The  comment  suggested 
a  simple,  straightforward  statement  of 
directions,  such  as  "Apply  liberally,"  as 
sufficient  for  everyday  use,  nonbeach 
products. 


One  comment  maintained  that  the 
Panel's  recommended  rules  an 
designed  for  the  labeling  of  sunscreen 
lotims,  liouids,  and  creams  that  are 
used  over  large  areas  of  the  body  for  the 
prevention  of  sunburn.  It  emphasized 
that  lip  balms  are  formulated  in  a  small 
solid  stick  form  that  is  used  primarily  as 
a  skin  protectant  on  a  limited,  specific 
part  of  the  body,  and  protection  from 
the  sun's  rays  is  a  significant  but 
secondary  purpose.  Therefore, 
according  to  the  comment.  Up  balms 
riiould  be  exempted  from  some  of  the 
labeling  recommended  by  the  Panel. 
Another  comment  asserted  that  the 
Panel  did  not  take  the  lip  balm  dosage 
form  into  consideration.  This  comment 
stated  that  not  only  is  it  physicaUy 
impossible  to  place  all  of  the 
recommended  labeling  requirements  on 
a  lip  balm  tube,  but  also  several  of  the 
labeling  requirements  are  inappropriate 
far  lip  balm  products. 

Another  comment  requested  that  Up 
balms  be  exempted  from  the  "Statement 
on  Product  Performance"  requirements 
and  the  SPF  nimibeiing  sjrstem.  The 
comment  cited  the  small  siu-face  area 
covered  when  lip  balms  are  used  and 
asserted  that  the  SPF  standards  for  skin 
protection  would  not  apply  to  the  Up 
balm's  intended  use  on  Up  surfaces.  The 
comment  stated  that  an  exemption 
could  be  based  upon  the  designation  of 
the  product  as  a  tip  balm  and/or  a 
maximiun  quantity  limitation  such  as  6 
g  of  total  ingredients  or  100  milligrams 
(mg)  of  sunscreen  ingredient. 

Inree  comments  suggested  that  the 
general  warnings  in  §  352.SO(c)(l)  are 
not  appropriate  for  Up  balms. 
Specifically,  one  comment  contended 
that  the  warning  "For  external  use  only, 
not  to  be  swaUowed"  in  §  352.50(c)(l)(i) 
is  inappropriate  and  contradictory  for 
lip  helms.  The  comment  asserted  that 
people  ingest  minute  quantities  of  the 
product  under  Dormal  use  conditions 
and  that  inclusion  of  the  warning  on  the 
label  would  unnecessarily  alarm  and 
confuse  consimiers.  A  second  comment 
stated  that  Up  balms  should  be 
exempted  from  eye  warning 
requirements  because  lip  balms  are  not 
used  close  to  the  eyes.  Another 
comment  added  that  the  warning 
"Avoid  contact  with  the  eyes"  in 
$  352.50(c)(l)(ii)  is  imnecessary  for  a 
product  that  is  intended  for  use 
exclusively  on  the  Ups  and  that  is 
formulated  in  a  sc Lid  dosage  fonn  that 
cannot  be  splashed  into  the  eyes.  The 
comment  added  that  Up  balms  have 
been  marketed  for  a  number  of  years 
and,  consequently,  consumers  are  aware 
of  their  use  and  appUcation.  The 
comment  maintained  that  because  Up 
balms  are  appUed  to  smaU  areas  and  ue 


formulated  with  the  same  type  base  that 
has  been  used  for  decades  without  a 
significant  number  of  adverse  reactions, 
the  warning  "Discontinue  use  if  signs  of 
irritation  or  rash  appear"  in 
§  352.50(cMlKiu)  should  not  be  required 
for  Up  balms. 

Another  comment  maintained  that  the 
warnings  required  by  §  352.5D(c)(2)(i) 
and  (c)(2)(ii)  should  not  apply  to  Up 
balms.  Stating  that  although  it  is 
imlikely  that  the  need  for  using  a  Up 
balm  on  a  child  6  months  of  age  or 
younger  would  arise,  if  such  a  need  did 
arise,  the  attention  of  a  physician  would 
not  be  necessary  prior  to  prophylactic 
use  on  the  child  because  of  the  nature 
of  the  tissue  and  the  small  area 
involved. 

One  comment  stated  that  two 
ingredients,  padimate  O  end 
oxybenzone,  present  in  its  Up  balm 
product  have  been  proven  nontoxic  at 
much  higher  levels  than  those  used  in 
its  formulaUon,  and  the  coaunent  cited 
the  Panel's  report  to  support  this 
statement  (43  FR  38239  and  38244).  The 
comment  also  submitted  three 
additional  toxicity  studies  (Ref.  1)  on  its 
Up  balm  product  supporting  its 
contention  that  the  Panel's 
recommended  labeling  is  unnecessary 
for  this  product.  This  comment 
suggested  placing  only  essential 
information  on  the  label  because  of  the 
limited  label  area,  and  it  submitted 
proposed  labeling  for  its  ^HtMJuct. 

Because  lip  balms  are  not  designed  for 
use  on  large  skin  areas  when  swimming 
or  sunbathing  around  water,  one 
comment  requested  that  Up  balms  be 
exempted  bom  the  directions  for  use     ' 
recommended  by  the  Panel.  Anothef 
comment  suggested  the  following 
directions  for  use  of  Up  balms:  "Apply 
UberaUy  as  needed." 

The  agency  has  tentatively 
determined  Qiat  sunscreen-containing 
products  (e.g.,  sunscreen-containing 
make-up  preparations,  skin 
preparations,  lip  balms,  end  Upsticks) 
that  are  not  specifically  indicated  for  the 
prevention  of  sunburn,  but  which  only 
bear  indications  for  added  protection 
against  other  harmful  effects  of  the  sun 
such  as  helping  to  prevent  Up  damage, 
skin  damage,  freckling  or  uneven 
coloration,  are  drugs  under  the  act. 
These  products  may  contain  both 
cosmetic  and  drug  labeUng.  (See 
comment  27.)  However,  the  agency 
agrees  with  the  comments  that  such 
products  are  not  adequately  addressed 
by  the  Panel's  recommended 
monograph. 

When  the  Panel  reviewed  sunscreen 
drug  products,  it  found  that  these 
products  were  used  mainly  for  sunburn 
protection.  The  products  tvere,  for  the 
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most  part,  primarily  intended  for  use 
imder  extreme  conditions,  such  as  a  day 
at  the  beach.  Since  then,  as  more 
information  has  become  available 
regarding  the  adverse  effects  of  daily 
exposiue  to  the  sun,  more  and  more 
daily  use  products  have  been 
formulated  to  contain  sunscreens.  (For  a 
further  discussion  of  the  adverse  effects 
of  sunlight,  see  comments  46,  53  and 
56.)  Such  products  are  primarily 
cosmetics  to  which  sunscreens  have 
been  added  to  provideprotection 
against  UV  radiation.  Tne  agency  now 
tentatively  concludes  that  these 
products  are  drugs  because  they  contain 
sunscreens  and  bear  drug  claims. 

The  agency  believes  that  some  of  the 
indications  recommended  by  the  Panel 
in  §  352.50(b)(1)  (e.g.,  "Sunscreen  to 
help  prevent  simbum,"  and  "Screens 
out  the  Sim's  harsh  and  often  harmful 
rays  to  prevent  sunburn")  were 
intended  primarily  for  traditional 
simscreen  products.  Given  the  range  of 
products  that  now  contain  s\mscreens, 
these  indications  are  not  appropriate  for 
use  on  all  of  those  products.  Therefore, 
the  agency  is  proposing  to  revise  the 
Panel's  recommended  §  352.50(b)(1)  by 
adding  new  indications  to  be  used  on 
the  labeling  of  lipsticks,  make-up 
preparations,  lip  balms,  and  other 
"nonbeach"  products  that  contain 
sunscreen  ingredients  and  is  moving 
these  indications  out  of  §  352.50.  The 
agency  is  placing  these  indications  in 
$  352.52  as  follows:  §  3S2.52(b)(l)(v) 
(Select  one  of  the  following:  "Filters"  or 
"Screens")  "out  the"  (select  one  of  the 
following:  "sim's  rays,"  "sun's  harsh 
rays."  or  "sim's  harmhil  rays")  "to  help 
prevent"  (select  one  or  more  of  the 
tallowing:  "lip  damage,"  "skin 
damage,"  "freckling,"  or  "uneven 
coloration")."  and  §  352.52(b)(l)(vi) 
(Select  one  of  the  following:  "Protects 
from"  or  "Shields  from")  (select  one  of 
the  following:  "the  harmful  rays  of  the 
sun"  or  "the  sun")  "to  help  prevent" 
(select  one  or  more  of  the  following:  "lip 
damage,"  "skin  damage,"  "freckling,"  or 
"uneven  coloration"). 

The  agency  agrees  with  the  comments 
that  the  PCD  labeling  statements  in 
§  352.50(e)  of  t^e  Panel's  recommended 
monograph  are  not  appropriate  or 
relevant  to  the  use  of  "nonbeach" 
products  such  as  make-up  preparations, 
skin  preparations,  lipsticks,  or  Up  balms 
that  contain  sunscreens.  The  agency  is 
proposing  that  PCD  statements  for  these 
products,  as  well  as  for  other  sunscreen 
products,  be  optional  information  that 
may  be  used  in  labeling  if  a 
manufacturer  wishes.  (See  comment  44.) 

The  agency  believes  that  sunscreen- 
containing  drug  products  that  are 
prmulated  as  Up  balms  and  Upsticks  do 


not  require  the  warning  "For  external 
use  only,  not  to  be  swallowed" 
recommended  in  §  3S2.50(c)(l)(i)  of  the 
Panel's  monograph.  D\mng  normal  use 
some  of  the  product  will  invariably  be 
swaUowed;  therefore,  the  above  warning 
might  be  confusing  to  consumers.  Only 
minuscule  amounts  of  a  simscreen- 
containing  lip  balm  or  Upstick  are  likely 
to  be  swallowed,  and  the  agency 
beUeves  that  these  amounts  pose  no  risk 
to  the  user.  Consequently,  the  agency 
tentatively  concludes  that  the  warning 
is  not  necessary  for  the  safe  use  of  such 

C'ucts.  Furthermore,  in  the  tentative 
monograph  for  OTC  skin 
protectant  drug  products  published  in 
the  Federal  Register  of  Fwruary  15, 
1983  (48  FR  6820  at  6829),  the  agency 
also  concluded  that  Up  balm  dn^ 
products  do  not  require  the  warning 
"For  external  use  only"  to  assure  safe 
use.  Therefore,  in  this  tentative  final 
monograph,  the  agency  is  proposing  to 
add  S  352.52(c)(3),  "For products 
containing  any  ingredient  identified  in 
§  352.10  formulated  as  a  lip  balm  or 
lipstick.  The  warning  in  paragraph 
(c)(l)(i)  of  this  section  is  not  required."' 

The  agency  believes  that  any 
sunscreen-containing  drug  product  that 
may  be  used  near  the  eyes  snould  be 
required  to  display  the  warning  in 
§  352.52(c)(l)(ii)  of  this  tentaUve  final 
monograph,  "Avoid  contact  with  the 
eyes.  If  contact  occurs,  rinse  eyes 
thoroughly  with  water."  (See  comment 
62.)  In  addition  to  ocular  irritancy 

firoblems.  a  product  that  is  not 
ormulated  specifically  for  the  eyes 
could  cause  problems  because  it  is  not 
sterile.  Therefore,  the  product  should 
not  be  placed  in  the  eyes,  and 
consumers  should  be  warned  against 
"contact  with  the  eyes"  in  the  labeling 
of  any  product  that  is  intended  for  use 
near  the  eyes.  The  agency  is  aware  that, 
although  lipsticks  are  not  intended  for 
use  near  the  eyes,  there  are  sunscreen- 
containing  lip  balms  that  are  indicated 
for  use  on  "other  sunsensitive  areas  of 
the  face"  such  as  the  nose  (Ref.  2).  Such 
lip  balms  could  be  used  near  the  eyes, 
as  could  other  lip  balms.  Consequently, 
the  agency  is  proposing  to  require  that 
these  products  display  the  warning. 

On  the  other  hand,  the  agency 
believes  that  this  warning  is  not 
necessary  for  OTC  sunscreen  drug 
products  such  as  Upsticks  that  are  not 
normally  used  near  the  eyes.  Therefore, 
the  agency  tentatively  concludes  that 
lipsticks  that  contain  sunscreen 
ingredients  should  not  be  required  to 
display  the  warning  "Avoid  contact 
witn  the  eyes.  If  contact  occurs,  rinse 
eyes  thoroughly  with  water."  The 
agency  is  proposing  new  §  352.52(c)(4) 
as  follows:  "For  products  containing 


any  ingredient  identified  in  §  352. 10 
formulated  as  a  lipstick.  The  warning  in 
paragraph  (c)(l)(ii)  of  this  section  is  not 
required." 

The  agency  beUeves  that  the  warning 
in  §  352.50(c)(l)(iii)  of  the  Panel's 
proposed  monograph.  "Discontinue  use 
if  signs  of  irritation  or  rash  appear,"  is 
an  appropriate  warning  for  any  product 
that  contains  a  sunscreen  ingreoient. 
Any  product  intended  for  use  on  the 
skin  may  contain  ingredients  that  cause 
irritation  or  allergic  reactions  in 
susceptible  consumers.  The  appearance 
of  irritation  or  a  rash  may  be  the  result 
of  a  toxic  or  allergic  reaction  to  an 
ingredient  in  a  product;  consumers 
should  be  adequately  warned  to 
discontinue  use  if  such  signs  appear. 
The  agency  is  also  proposing  to  revise 
the  Panel's  recommended  warning  by 
adding  the  sentence  "If  irritation  or  rash 
persists,  consult  a  doctor."  (See 
comment  63.)  Therefore,  the  agency  is 
proposing  the  following  warning  in 
§352.52(c)(l)(iii):  "Discontinue  use  if 
signs  of  irritation  or  rash  appear.  If 
irritation  or  rash  persists,  consult  a 
doctor."  The  agency  is  proposing  to 
require  this  warning  for  all  drug 
products  that  contain  a  sunscreen, 
irrespective  of  whether  the  product  is 
intended  for  beach  or  nonbeach  use. 

The  agency  believes  that  the  specific 
warnings  proposed  by  the  Panel  in 
§  352.50(c){2)(i)  and  (c)(2)(ii)  that  refer 
to  the  use  of  sunscreen  ingredients  in 
children  are  not  relevant  to  the  use  of 
sunscreen-containing  make-up  products 
such  as  foundations  or  lipsticks  that 
display  sunscreen  drug  claims  and  that 
are  normally  used  only  in  the  adult 
female  population.  However,  the  agency 
concurs  with  the  Panel's  age  limit 
recommendations  for  sunscreen- 
containing  lip  balms  and  skin 
preparations  that  display  drug  claims 
because  such  products  are  more  likely 
to  be  used  on  children.  The  Panol  found 
no  convincing  evidence  that  sunscreen 
ingredients  are  safe  for  use  on  children 
under  the  age  of  6  months,  or  that 
sunscreen  products  with  an  SPF  value 
of  less  than  4  provide  reasonable 
protection  for  children  between  6 
months  and  2  years  of  age.  The  agency 
has  not  been  presented  with  any  such 
evidence  since  the  Panel  completed  its 
review.  In  order  to  be  consistent  with 
other  recently  pubUshed  documents,  the 
agency  is  deleting  the  Panel's 
recommended  warnings  in 
§  352.50(c)(2){i)  and  (c)(2)(ii),  as 
discussed  below,  and  is  including  the 
content  of  the  warnings  in  the  proposed 
directions  in  §  352.52(d).  (See  comments 
61  and  66.) 

The  agency  agrees  with  the  comments 
that  the  directions  proposed  by  the 
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Pan«I  are  not  relevant  to  the  use  of 
sunscreeD-containing  drug  producta, 
tuch  as  lip  balms,  make-up 
preparations,  and  skin  preparations, 
which  are  not  intandecTfbr  beach  use 
and  do  not  claim  to  prevent  ninbum. 
Given  the  similarity  in  products,  the 
agency  believe*  that  the  directions  for 
skin  protectants  proposed  in  $  347.50(d) 
of  the  tentative  final  monograph  for 
Cnx;  skin  protectant  drug  products  (46 
FR  6820  at  6&33)  are  appropriate  to  the 
above  dosage  forms  if  the  directions  are 
revised  to  include  age  limltatians 
relevant  to  the  dosage  forms.  Therefore, 
the  agency  is  proposing  in  $  352.52(d) 
the  followdng  directions  for  sunscreen- 
containing  c^g  products  such  as  hp 
balms,  make-up  preparations,  skin 
preparations,  and  Upsticks: 

(4)  For  products  containing  any 
ingredient  identified  in  §  352.10  hbeied 
with  only  the  indications  in 

§  352.52(b){l)  (v)  and/or  (vi)  and 
formulated  as  a  make-up  preparation  or 
lipstick.  "Apply  liberally  as  often  as 
necessary." 

(5)  For  products  containing  any 
ingredient  identified  in  §  352.10  labeled 
with  only  the  indications  in 

§  352.52(b)(1)  (v)  and/a-  (vi)  and 
fonnukjted  as  a  lip  balm  or  skin 
preparation.  "Adults  and  children  6 
months  of  ^e  and  over  Apply  hberally 
as  often  as  necmsary.  Qiildran  under  2 
years  of  age  should  use  sunscreen 
products  with  a  minimimi  SPF  of  4. 
Children  under  6  mcmths  of  age:  consult 
a  doctor." 

ReCarences 

(1)  Comm«Dt  No.  SUP004.  Docket  hto. 
7BN-0038,  Dockets  Managament  Branch. 

(2)  ore  VoL  060004 

I.  Comments  on  Indications  for 
Sunscreen  Drug  Products 

53.  One  comment  stated  that  the 
primary  emphasis  of  the  Panel's  repeat 
was  on  protection  against  UVB  radiation 
but  that  the  Panel  should  have 
addressed  the  question  of 
photoprotection  against  UVA  radiation 
(320  to  400  mn).  The  comment  added 
that  UVB  radiation  shorter  than  310  nm 
contributes  only  1.65  percent  of  the 
solar  energy  at  the  earth's  sur&oe.  The 
comment  maintained  that  although 
UVA  radiation  is  less  erythemogeaic 
than  UVB  radiation,  UVA  radiation 
contributes  to  sunburn  reactions  when 
skin  is  exposed  to  the  sun  forprolonged 
periods  (60  to  120  minutes),  l^e 
comment  stated  that  approximatfily  8  to 
10  percent  of  the  solar  energy  at  tli^ 
earth's  surface  is  in  the  UVA  range.  The 
comment  contended  that  these  l^A 
wavelengths  can  atimukte  the 
proliiacaticn  of  melanocytes  and  the 


production  of  new  melanin,  are 
responsible  for  most  of  the  photDtoxic 
and  photoalleigic  skin  reactions,  and 
can  contribute  to  wrinkling  and  actinic 
elaatoais.  Stating  that  the  Panel's  report 
contained  no  recommendations  for  the 
evaluation  of  simscreens  that  absori} 
radiation  in  the  UVA  range,  the 
comment  offered  to  assist  in  formulating 
such  procedures. 

In  response  to  the  notice  of  a  pi^lic 
meeting  to  discuss  OTC  sunscreen 
testing  procedures  (52  FR  33508)  and  to 
the  January  26, 1088  meeting,  the 
agency  received  several  comments 
regarding  the  use  of  simscreens  to 
protect  individuals  against  UVA 
radiation.  One  comment  stated  that 
until  recently  sunscreens  were 
formulated  to  protect  individuals 
against  UVB  radiation  (290  to  320  nm) 
and  to  allow  the  transmission  of  UVA 
radiation  (320  to  400  nm)  into  the  skin 
for  stimulating  melanogenesis  (tanning 
reaction).  The  conunent  stated  that 
recent  evidence  appearing  in  recognized 
journals  of  dermatology  and 
photobiology  indicates  that  UVA 
radiation  is  erythemogenic  and 
carcinogenic  and  that  it  promotes 
photoaging.  The  comment  added  that 
the  growing  popularity  of  high-intensity 
UVA  sources  for  "cosmetic  tanning"  has 
raised  serious  concerns  among 
dermatologists  regarding  the  potential 
hazards  of  UVA  radiation  to  the  skin, 
eyes,  and  immune  system.  The 
comment  acknowledged  that  "a 
manufacturer  must  obtain  an  IND 
(Investigational  New  Drug)  application 
to  justify  its  claims"  for  new  UVA 
absorbing  compounds.  However,  the 
comment  noted  that  if  a  company 
manufactures  a  sunscreen  using  the 
"existing  21  compounds  which  have 
been  approved  by  the  FDA,"  the 
manufacturer  may  market  a  UVA 
simscreen  %vithout  an  "IND."  The 
comment  added  that  the  Photobiology 
Task  Force  of  the  AAD  is  interested  in 
recommending  approaches  to  the 
evaluation  of  UVA  absorbing  sunscreens 
and  is  willing  to  submit  such 
recommendations  to  the  agency  if  so 
directed. 

Another  comment  urged  the  agency  to 
reopen  the  administrative  record  to 
include  the  "labeling,  evaluation,  etc." 
of  "broad-spectrum"  sunscreens  and  to 
develop  a  detailed  system  for  adding 
new  active  ingredients  to  the 
monograph.  A  third  comment  stated 
that  the  issues  of  broad  spectrum 
simacreens  are  of  increasing  importance 
to  consumers,  but  ware  not  directly 
considered  in  the  submissions  to  tne 
Panel  or  in  the  Panel's  recommended 
rule.  These  issues  include  UVA 
protection  and  the  contribution  of  UVA 


radiation  to  premature  aging,  wrinkling, 
and  skin  cancer.  The  comment 
maintained  that  these  issues  represent  a 
long-term,  chronic  health  problem  that 
sboKuld  be  addressed  by  the  agency.  A 
fourth  comment  requested  that  the 
agency  publish  a  separate  call  for  data 
to  address  sunscreens  that  provide  UVA 
protection  and  to  discuss  methodologies 
and  claims  that  can  be  made  for  these 
simscreens. 

Data  and  labeling  regarding  UVA 
protection  were  submitted  to  the  Panel 
(Re&.  1  through  5),  and  the  Panel 
discussed  UVA  radiation  in  its  report 
(43  FR  38206  at  38200).  Several  of  the 
21  sunscreen  active  ingredients 
classified  as  Category  I  by  the  Panel 
have  absorption  spectra  that  extend  into 
the  UVA  range.  For  example, 
dioxybenzone  (260  to  380  nm)  (Ref.  6), 
methyl  anthranilate  (290  to  360  nm) 
(Ref.  7).  oxybeiizone  (270  to  350  nm)  (43 
FR  38239  and  Ref.  6),  sulisobenzone 
(270  to  360  nm)  (Ref  6),  red  petrolatum 
(260  to  380  nm)  (Ref.  6),  titanium 
dioxide  (290-700  nm,  UV  scatter, 
complete  block)  (43  FR  38250  and  Ref. 
6),  octyl  methoxyciimamate  (290  to  380 
nm)  (Ref.  6),  and  octocrylene  (290  to  360 
nm)  (Ref.  6).  Lawsone  with 
dihydroxyacetone  has  be«i  variously 
reported  to  absorb  UV  radiation  between 
290  and  400  nm  (43  FR  38235)  and 
between  290  and  340  nm  (Ref.  6). 

The  Panel's  recommended  labeling 
claims  for  Category  I  sunscreen 
ingredients  include  claims  for 
photoprotection  against  the  harmful 
rays  of  the  sun  that  cause  sunburn  and 
claims  to  help  reduce  the  chance  of 
cancer  and  premature  aging  of  the  skin 
due  to  the  sun  (43  FR  38267).  However, 
at  the  time  that  the  Panel  evaluated 
these  ingredients  (1973  to  1977),  UVA 
radiation  was  not  commonly  accepted 
as  a  significant  factor  in  the 
development  of  these  adverse  effects 
(Refs.  8  and  9).  The  Panel  did  not 
differentiate  between  UVA  and  UVB 
radiation  when  discussing  the  adverse 
effects  caused  by  the  sun  (43  FR  38209 
through  38212).  In  fact,  the  Panel  did 
not  differentiate  between  UVA  and  UVB 
radiation  in  its  labeling 
recommendations.  For  example,  the 
Panel  stated  that  sunscreens  protect 
against  "simbum,"  the  "sun's  burning 
rays,"  or  the  "sun's  har&h  and  often 
harmful  rays."  Since  the  Panel's  report 
was  published  (1978),  many  reports 
have  been  published  in  the  scientific 
litffi-ature  indicating  that  UVA  radiation, 
like  UVB  radiation,  is  harmful  to  the 
skin.  (See  comment  86.)  Thus,  the 
agency  believes  that  consumen  wrill 
benefit  from  labeliz^  on  OTC  sunscreen 
drug  products  that  clearly  indicates  if  a 
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product  provides  protection  against 
UVA  radiation. 

The  ogBDcy  is  aware  that  UVA 
radiation  contributes  to  both  acute  and 
chronic  skin  damage  such  as  erythema, 
melanogenesifi,  carcinogenesis,  drug- 
induced  photosensitivity,  photoaging, 
and  morpholosical  alterations  of 
Langerfaans  cells  (Ref.  6).  Although  UVB 
radiation  is  much  more  erythemogenic 
than  UVA  radiation,  the  large  amount  of 
UVA  radiation  present  in  the  solar 
spectrum  at  the  earth's  siirface  results  in 
a  signiScant  contribution  to 
erythemogenesls.  In  fact,  UVA  radiation 
may  contribute  15  percent  of  the 
erythemal  effectiveness  of  the  solar 
spectrum  at  noon.  At  other  times  of  the 
day,  because  of  the  greater  atmospheric 
attenuation  of  shorter  wavelengths  with 
increasing  zenith  angle,  the  contribution 
of  longer  wavelengths  may  be  relatively 
greater  (Ref.  101.  It  has  also  been 
reported  that  UVA  radiation  penetrates 
the  skin  more  efficiently  than  UVB. 
Approximately  40  to  50  percent  of  UVA 
radiation  is  transmitted  through 
Caucasian  epidermis  compared  to  10  to 
30  percent  of  UVB  radiation  (Refs.  11 
and  12).  UVA  radiation  penetrates  more 
deeply  Into  the  dermis  than  does  UVB 
radiation  CRef.  12).  In  addition,  the 
agency  is  concerned  that  sunscreens 
with  higher  SPF  values  allow 
consumers  to  remain  in  the  sun  for  iMig 
periods  of  time  without  burning,  thus 
increasing  UVA  exposure.  Accordingly, 
protection  against  UVA  radiation  is 
much  more  Important  than  previously 
realized.  The  agency  believes  that 

Erotection  against  UVA  radiation  may 
9  as  important  to  consumers'  well- 
being  as  protection  against  UVB 
radiation. 

The  agency  wants  to  ensure  that  a 
sunscreen  ingredient  claiming  to  protect 
consiuners  against  UVA  radiation  truly 
offers  such  protection.  According  to  a 
1989  NIH  consensxis  development 
statement  on  sxmlight,  UV  radiation, 
and  the  skin,  recent  evidence  suggests 
that  the  longer  UVA  wavelengths  (i.e., 
UVA  I,  340  to  400  nm)  are  less 
damaging  than  shorter  UVA 
wavelengths  (i.e.,  UVA  II,  320  to  340 
nm),  but  further  research  is  needed  to 
confirm  the  distinction  (Ref.  13).  It  has 
been  reported  that  long  wavelength 
UVA  radiation  induces  connective 
tissue  damagB  that  is  related  to  human 
photoaging  (Ref.  14)  and  that 
wavelengths  longer  than  340  are 
effective  in  producing  tumors  (Ref.  15). 
Sunscreen  ingredients  whose  spectra 
extend  only  into  the  lower  UVA  range 
(i.e.,  oxybenzone  and  possibly  lawsone 
with  dihydroxyacetone)  may  not  absorb 
sufficient  UVA  radiation  to  provide  an 
adequate  level  of  protecticm  against  that 


radiation.  Thus,  UVA  protection  claims 
in  the  labeling  of  products  containing 
such  ingredients  would  be  partially 
false  and  would  be  misleading.  To 
ensure  that  sxmscreen  products 
displaying  UVA  protection  claims  offer 
significant  UVA  protection,  the  agency 
is  proposing  that  a  Category  I OTC 
sunscreen  ingredient  must  have  an 
absorption  spectrum  extending  to  360 
nm  or  above  in  order  to  display  UVA 
protection  claims  in  Its  labeling.  A 
product  containing  such  an  ingredient 
must  also  demonstrate  meaningful  UVA 
protection  by  satisfying  the  UVA  testing 
method  requirements  that  the  agency  is 
proposing  be  developed  and  included  in 
this  rulemaking.  (For  a  discussion  of 
this  testing  metinod,  see  comment  73.) 
The  agency  requests  comments  on  these 
proposals. 

The  agency  is  proposing  labeling  that 
would  apply  if  the  ii.gredient  meets 
certain  criteria.  Thesii  criteria  are:  (1) 
the  ingredient  has  an  absorption 
spectrum  extending  to  360  nm  or  above 
in  the  UVA  range  (e.g..  di oxybenzone. 
lawsone  with  dihydroxyaLetone. 
octocrylene.  octyl  methoxycinnamate. 
red  petrolatum.  suUsobenzone,  and 
titanium  dioxide),  and  (2)  the  product 
containing  the  ingredient  demonstrates 
UVA  protection  using  appropriate 
testing  procedures  that  the  agency  is 
pro{>cfiing  be  developed.  The  labell.^g 
for  acceptable  products  would  include 
the  following:  (Select  one  of  the 
following:  "Protects  against," 
"Absorbs."  "Screens  out,"  or  "Shields 
from")  "UVA"  (select  one  of  the 
following:  "Rays"  or  "radiation").  A 
product  that  contains  ingredients  that 
absorb  and/or  reflect  bo£  UVA  and 
UVB  radiation  may  also  display  the 
following  labeling:  "Broad  spectnmi 
sunscreen:  provides  protection  against 
UVB  and  UVA  radiation."  As  noted  in 
comment  73.  there  is  a  lack  of  adequate 
information  for  FDA  to  propose  a 
method  for  determining  UVA 
protection.  Accordingly,  although  these 
indications  are  discussed  in  this 
document  for  pubUc  comment,  they  are 
not  currently  included  in  the  tentative 
final  monograph.  At  this  time,  OTC 
sunscreen  drug  products  may  bear  UVA 
claims  provided  that  they  (1)  Contain 
sunscreen  active  ingredients  that  absorb 
UVA  radiation  (e.g..  dioxybenzone, 
lawsone  with  dihydroxyacetone. 
octocrylene,  octyl  methoxycinnamate. 
red  petrolatum,  sulisobenzone,  and 
titanium  dioxide),  and  (2)  meet  the 
agency's  enforcement  policy  which 
allows  claims  that  were  available  in 
labeling  prior  to  the  beginning  of  the 
OTC  drug  review  to  appear  in  the 
labeling  of  currently  marketed  products 


until  the  rulemaking  for  OTC  sunscreen 
drug  products  is  completed,  and  the 
regulation  for  this  class  of  products 
becomes  effective  (Ref.  16). 

The  agency  does  not  believe  that  a 
separate  call  for  data  is  necessary  to 
address  OTC  simscreens  that  provide 
UVA  protection.  Some  data  have 
abready  been  submitted  to  this 
rulemaking,  and  this  publication 
informs  interested  persons  how  the 
agency  is  proceeding.  Any  interested 
person  may  submit  data  and 
information  in  response  to  the 
publication  of  this  proposed  rule.  If 
necessary,  an  amendment  to  this 
tentative  final  monograph  will  be 
published  in  a  future  issue  of  the 
Federal  Register  to  address  any 
comments  concerning  UVA  claims  and 
testing  procedures  received  in  response 
to  this  proposal. 

The  agency  emphasizes  that 
ingredients  not  included  in  the 
monograph,  and  new  chemical  entities 
that  protect  against  UVA  exposure,  are 
considered  to  be  new  drugs;  as  new 
drugs  they  must  be  the  subject  of  an 
approved  application  before  they  may 
be  marketed  in  the  United  States  with 
UVA  claims.  The  agency's  detailed 
comments  on  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  17). 
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54.  One  comment  suggested  that  the 
first  sentence  of  the  indications  section 
(§  352.50(b))  be  revised  as  follows:  "The 
labeling  of  the  product  contains  a 
statement  of  the  indications  under  the 
heading  'lndication(s)'  and  is  limited  to 
one  or  more  of  the  following  phrases, 
which  may  be  combined  to  eliminate 
duplicative  words  or  phrases."  The 
comment  contended  that  the  phrase 
"which  may  be  combined  to  eliminate 
duphcative  words  or  phrases"  appears 
in  other  OTC  drug  monographs  and 
allows  the  inclusion  of  all  pertinent 
information  without  redundancy. 

The  agency  agrees  that  wherever 
practicable  duplicative  words  and 
phrases  in  the  indications  should  be 
eUminated.  The  agency  has  applied  this 
principle  in  developing  the  indications 
proposed  in  this  tentative  final 
monograph.  The  agency  has  combined 
some  of  the  Panel's  recommended 
indications,  revised  others,  and 
provided  several  optional  ways  for 
stating  some  indications.  (See  comments 
56,  57,  and  58.)  Additionally,  the  agency 
has  revised  its  labeling  poUcy  to  allow 
for  more  alternatives  in  stating  the 
indications  for  all  OTC  drug  products. 
(See  comment  39.)  Therefore,  it  is  not 
necessary  to  make  the  revision 
suggested  by  the  comment. 

55.  One  comment  believed  that 
sunscreen  drug  products  with  an  SPF  of 
2  should  not  be  allowed  to  make  a  claim 
for  sunburn  protection.  The  comment 
felt  that  the  laboratory  conditions  under 
which  an  SPF  is  determined  are 


artificial  and  are  not  likely  to  duplicate 
actual  usage  conditions.  The  comment 
stated  that  sunbathers  apply  sunscreens 
while  in  constant  physical  activity,  and 
therefore  rubbing  against  clothing, 
towels,  etc.,  is  akaost  unavoidable.  This 
activity  plus  high  temperature, 
humidity,  and  sweating  collectively 
reduce  the  efficacy  of  a  sunscreen  in 
sunlight.  The  comment  submitted  a 
published  paper  (Ref.  1)  discussing 
studies  that  it  contended  foimd  a  poor 
correlation  between  the  indoor 
(laboratory)  SPF  value  and  the  SPF 
value  determined  in  sunlight.  The  SPF 
value  determined  in  sunlight  was 
significantly  lower,  which  the  authors 
attributed  to  heat,  perspiration,  etc., 
during  outdoor  testing.  Thus,  according 
to  the  comment,  a  product  with  a 
laboratory  SPF  of  2  will  provide 
virtually  no  protection  in  sunlight,  and 
a  consumer  using  such  a  product  will 
have  "a  false  sense  of  safety."  The 
comment  stated  that  it  is  widely 
recognized  that  chronic  UV  radiation 
damage  is  a  cumulative  phenomenon, 
with  every  exposure  contributing  to  the 
final  damage.  The  comment  contended 
that  individuals  who  are  allegedly  "not- 
sun-sensitive"  and  use  sunscreen 
products  with  low  SPF  values  are  at  risk 
if  they  use  products  with  an  SPF  of  2. 
The  comment  stated  that  every  effort 
should  be  made  to  "spare"  individuals 
from  unnecessary  UV  exposure  and, 
therefore,  the  lowest  allowable  SPF 
value  should  be  4. 

The  Panel  discussed  various  skin 
types  and  the  categories  of  sunscreen 
products  recommended  for  each  skin 
type  (43  FR  38206  at  38213  to  38215). 
The  Panel  determined  that  there  are  six 
skin  types  based  on  the  different 
reactions  of  individuals  to  simlight,  i.e., 
whether  they  bum  easily,  moderately,  or 
not  at  all.  Of  the  six  skin  types,  the 
Panel  listed  three  types,  i.e..  IV,  V,  and 
VI,  for  individuals  who  bum  minimally, 
rarely  bum,  or  never  bum.  For  Skin 
Types  IV  and  V,  the  Panel 
recommended  sunscreen  products  that 
provide  a  minimal  amount  of  protection 
with  SPF  values  of  2  to  under  4.  For 
individuals  with  Skin  Type  VI,  the  use 
of  a  sunscreen  product  was  not 
recommended. 

Because  there  is  a  population  who 
could  use  sunscreen  products  providing 
minimal  protection,  the  agency  believes 
that  it  would  be  inappropriate  to 
eliminate  these  prooucts  from  the 
marketplace.  Such  products  offer 
protection  to  those  individuals  who 
bum  minimally  or  rarely  bum. 
Therefore,  the  agency  does  not  accept 
the  comment's  recommendation.  The 
agency  is  proposing  a  product  category 
designation  of  "minimal"  for  sunscreen 


dmg  products  that  have  an  SPF  value  of 
2  to  under  4  and  offer  minimal 
protection  against  simbum.  As  part  of 
required  labeling  information,  the 
agency  is  proposing  a  Recommended 
Sunscreen  Product  Guide  that  will 
provide  consimier  information  on  skin 
types  and  corresponding  recommended 
SPF  values  of  sunscreen  drug  products. 
(See  comment  43.) 

The  agency  has  considered  the  paper 
submitted  by  the  comment  that  shows  a 
difference  between  the  indoor 
flaboratory)  SPF  value  and  the  outdoor 
(sunlight)  SPF  value  (Ref.  1).  The  agency 
notes  that  the  authors  stated  that  the 
study  demonstrated  that  the  solar 
simulator  can  accurately  reproduce  the 
simbum  erythemogenic  effect  of  natural 
solar  radiation.  However,  the  authors 
also  stated  that  factors  other  than  UV 
radiation  enter  into  the  determination  of 
the  SPF  of  a  sunscreen  product  (e.g., 
environmental  factors,  such  as  skin 
temperature).  The  authors  contended 
that  if  these  environmental  conditions 
are  controlled,  the  SPF  value  obtained 
with  a  solar  simulator  is  similar  to  that 
obtained  using  natural  simlight.  A  later 
study  by  some  of  the  same  authors  (Ref. 
2)  showed  good  correlation  between  the 
indoor  and  outdoor  SPF's  of  sunscreens 
with  high  substantivity.  (See  comment 
79  for  further  discussion  of  this  subject.) 
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56.  Several  comments  urged  the 
agency  to  adopt  the  Panel's 
recommended  labeling  in 
§352.50(b)(l)(iv)  that  states, 
"Overexposure  to  the  sun  may  lead  to 
premature  aging  of  the  skin  and  skin 
cancer.  The  liberal  and  regular  use  over 
the  years  of  this  product  may  help 
reduce  the  chance  of  these  harmfid 
effects,"  and  in  §  352.50(b)(l)(v)  that 
states,  "Overexposure  to  the  sun  may 
lead  to  premature  aging  of  the  skin  and 
skin  cancer.  The  liberal  and  regular  use 
over  the  years  of  this  product  may  help 
reduce  the  chance  of  premature  aging  of 
the  skin  and  skin  cancer."  One 
comment  noted  that  a  final  rule 
published  in  the  Federal  Register  of 
April  29, 1977  (42  FR  22018)  required 
a  waming  on  the  labels  of  aerosolized 
products  containing 
chlorofluorocarbons.  In  that  rule,  the 
agency  stated  that  the  use  of  aerosols 
containing  those  ingredients  could 
contribute  to  degradation  of  the  earth's 
ozone  layer,  resulting  in  an  increase  in 
UV  radiation  and  a  possible  increase  in 
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skin  cancer.  The  conunent  stated  that  in 
recognizing  the  risk  of  akin  cancer  firom 
exposure  to  UV  radiation  in  that 
document,  the  agency  advocated 
educating  the  puhlic  on  the  risk  of 
excessive  exposure  to  the  sun.  Stating 
that  this  "warning/indication"  labeling 
is  based  on  clear  and  convincing 
scientific  evidence,  the  comment 
objected  to  the  Commissioner's 
statement  in  the  preamble  to  the  Panel's 
report  (43  FR  38206)  that  this  labeling 
might  be  misleading  or  confusing  to 
consumers. 

A  second  comment  contended  that 
the  Commissioner  based  his  statement 
concerning  the  aging/cancer  warning/ 
indication  labeling  in  part  on  a  minority 
report  of  three  of  me  seven  Panel 
members,  who  were  opposed  to  the  use 
of  these  statements.  The  comment 
argued  that  the  minority  report  did  not 
question  the  conclusion  of  the  Panel 
majority.  According  to  the  comment,  the 
minority  report  addressed  the  majority's 
presupposition  that  a  person  will  use  a 
sunscreen  product  correctly  and  that 
there  may  be  skin  alterations  not  yet 
manifested  that  could  result  in  skin 
cancer  whether  or  not  the  product  is 
used.  With  respect  to  preexisting  skin 
conditions  that  could  lead  to  cancer,  the 
comment  stated  that  "no  drug  product 
will  aid  in  the  prevention  of  a  disease 
condition  once  that  condition  has 
occurred."  The  comment  further  stated 
that  the  minority  report  did  not  fiilly 
consider  the  language  of  these 
statements.  The  comment  explained 
that,  although  the  statements  inform  the 
consumer  that  the  product  may  help 
prevent  the  harmful  effects  of  the  sun, 
they  do  not  promise  that  the  product 
will  absolutely  prevent  the  harmful 
effects.  The  comment  lu^ed  the 
Commissioner  to  discount  the  minority 
report  and  to  adopt  the  labeUng 
recommended  by  the  Panel  majority. 
The  comment  concluded  that  the 
proposed  statements  would  be  an 
effective  means  of  educating  the  public 
to  use  a  sunscreen  product  early, 
regularly,  and  Uberally  in  order  to 
minimize  the  detrimental  effects  of 
long-term  overexposure  to  UV  radiation  . 
from  the  sun. 

The  comment  also  suggested  adding 
to  the  above  statements  terminology  that 
describes  premature  aging  of  the  skin 
due  to  overexposure  to  UV  radiation, 
e.g..  ''wrinkling  of  the  skin."  Noting  the 
Panel's  statement  that  "Premature  aging 
of  the  skin  refers  to  the  thinning, 
dryness,  and  fine  wrinkling  produced 
by  the  exposure  of  the  skin  to  sunlight" 
(43  FR  38206  at  38211),  the  comment 
contended  that  addition  of  such 
information  to  the  Panel's 
recommended  statements  would  aid 


consumers'  understanding  of  the 
consequences  of  overexposure  to  the 
sun,  and  would  implement  the  Panel's 
recommendations. 

Two  comments  objected  to  labeling 
stmscreen  drug  products  with  claims 
concerning  premature  aging  of  the  skin 
and  skin  cancer.  One  comment 
maintained  that  such  labeling  is 
imnecessary  because  everyone  knows 
that  exposure  to  the  sim  may  lead  to 
premature  skin  aging  and  skin  cancer. 
The  other  comment  stated  that 
sunscreen  products  will  not  prevent 
skin  cancer  on  skin  that  sunburns 
easily.  This  comment  argued  that  any 
mention  of  helping  to  prevent  cancer  on 
the  label  of  sunscreen  products  should 
be  avoided  because  it  may  mislead 
people  into  a  false  sense  of  security. 
Refianiog  to  a  sunscreen  lotion  labeled 
with  the  statement  "May  help  prevent 
harmful  effects  *  *  *  skin  cancer,"  the 
comment  recommended  that  the 
qualifying  phrase  "Not  in  high  altitude" 
be  added  to  the  label.  Referring  to 
personal  experience,  the  comment 
added  that  a  basal  cell  epithelioma  still 
developed  even  though  a  sunscreen 
lotion  was  used  all  simimer  and  sun 
exposure  was  avoided  between  the 
hours  of  10:00  a.m.  and  4;00  p.m. 

Three  comments  supportea  the 
indication  "may  reduce  harmful  effects 
of  the  sun"  recommended  by  the  Panel 
minority  (43  FR  38212).  One  comment 
added  that  the  recommended  indication 
would  be  good  if  the  word  "may"  is 
legible  because  consumers  do  not  read 
fine  print.  A  second  comment  suggested 
combining  this  indication  vtrith  part  of 
the  Panel's  recommended  indications  in 
§  352.50  (b)(l)(iv)  and  (b)(l)(v),  as 
follows:  "May  reduce  harmful  sim  rays 
that  may  lead  to  premature  aging  of  the 
skin  and  skin  cancer."  A  third  comment 
suggested  that  the  recommended 
indications  in  §  352.50  (b)(l)(iv)  and 
(b)(l)(v),  which  refer  to  "liberal  and 
regular  use,"  should  be  revised  to  state 
"proper  and  regular  use"  or  "when  used 
regularly  as  directed." 

Another  comment  contended  that  the 
wording  of  the  Panel's  recommended 
statements  in  §  352.50  {b)(l)(iv)  and 
(b)(l)(v)  will  be  exploited  by  advertisers 
and  that  consumers  will  be  misled.  The 
comment  stated  that  it  agreed  to  a 
certain  extent  %vith  the  report  of  the 
Panel  minority  (43  FR  38206  at  38212) 
in  that  "any  claim  of  this  nature  should 
only  be  approved  if  it  is  supported  by 
experimental  data."  According  to  the 
comment,  it  is  not  scientifically  correct 
to  state  that  any  sunscreen  will  reduce 
the  harmful  effects  of  the  sim  because 
the  protection  afforded  by  a  sunscreen 
product  with  an  SPF  value  of  8  or  more 
(PCD  designation  maximal,  ultra)  is 


being  equated  with  that  afforded  by  a 
product  having  an  SPF  value  of  2.  In 
addition,  the  comment  stated  that  the 
term  "skin  cancer"  in  the  indication 
statement  should  be  changed  to 
"nonmelanoma  skin  cancer"  because 
the  claim  that  the  regular  use  of 
sunscreens  may  help  reduce  the  chance 
of  melanoma  skin  cancer  should  be 
investigated  before  approval.  Stating 
that  the  word  "nonmelanoma"  has  no 
meaning  to  consumers,  a  reply  comment 
disagreed  with  the  recommendation  that 
"skin  cancer"  be  changed  to 
"nonmelanoma  skin  cancer."  The  reply 
comment  also  contended  that  even  an 
SPF  of  2  will  provide  twice  the  skin's 
natural  protection  from  disease  states 
that  may  be  caused  by  long-term 
overexposure  to  UVB  radiation. 

The  agency  has  reviewed  recently 
published  literature  (Refs.  1  through  11) 
that  was  not  available  to  the  Panel.  This 
Uterature  supports  the  Panel's  view  that 
(1)  exposure  to  sunlight/UV  radiation  is 
related  to  skin  cancer  and  premature 
aging  (i.e.,  skin  aging),  and  (2)  the 
regular  use  of  sunscreens  will  reduce 
individuals'  risk  of  skin  aging  and  skin 
cancer  due  to  the  sun  (43  FR  38206  at 
38210  to  38211).  The  Panel 
recommended  that  the  labeling  of 
sunscreen  drug  products  should  alert 
the  consumer  to  the  harmful  effects  of 
sunlight  (43  FR  38211):  however,  the 
indications  suggested  by  the  Panel  in 
§  352.50  (b)(l)(vi)  and  (b)(l)(vii)  of  its 
monograph  are  optional  labeling.  The 
agency  agrees  with  the  Panel  that 
consumers  should  be  alerted  to  the  risks 
of  premature  skin  aging  and  skin  cancer 
due  to  exposure  to  the  sun.  The  agency 
also  agrees  with  one  comment  that  such 
labeling  would  be  an  effective  means  of 
educating  the  public  to  use  sunscreens 
to  minimize  the  detrimental  effects  of 
long-term  exposure  to  the  sun.  Because 
of  the  seriousness  of  these  adverse 
effects,  the  agency  is  proposing  labeling 
in  this  tentative  final  monograph  that 
will  require  all  sunscreen  drug  products 
to  inform  consumers  that  the  sun  may 
damage  the  skin  and  that  using 
sunscreens  may  help  to  reduce  the  risk 
of  damage.  After  carefully  considering 
the  Panel's  recommendations  in 
§  352.50  (b)(l)(iv)  and  (b)(l)(v),  which 
identified  the  risks  of  skin  aging  and 
skin  cancer  due  to  the  sun,  the 
reconmiendations  of  the  Panel  minority  ' 
which  did  not  identify  the  specific  risks 
(43  FR  38206  at  38212).  the  available 
literature  (ReCs.  1  through  11),  and  the 
comments  regarding  these  labeling 
recommendations,  the  agency  is 
proposing  to  revise  the  Panel's 
recommendations  in  §  352.50  (b)(l)(iv) 
and  (b)(l)(v)  (as  described  below]  and 
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including  the  revised  statement  in 
$  352.52(e)(6)  of  this  tenUtive  final 
monograph. 

The  agency  disagrees  with  the 
comment  that  stated  that  the  indications 
that  warn  of  harmful  effects  of  the  sun 
should  not  apply  to  all  simscreens, 
because  simscreens  Mnth  low  SPF  values 
are  not  equivalent  in  protection  to 
simscreens  with  high  SPF  values.  While 
the  use  of  sunscreens  with  high  SPF 
values  provides  greater  protection  firom 
the  harmful  effects  of  the  sun,  any 
reduction  in  exposure  to  the  sun, 
regardless  of  SPF  value,  may  be  of 
benefit  in  reducing  the  risks  of  harmful 
effects.  Furthermore,  consumers  with 
nonsensitive  skin  who  only  need  to  use 
sunscreens  with  low  SPF  values  should 
also  be  warned  of  the  harmful  effects  of 
sunlight.  In  addition,  the  agency 
beheves  that  a  statement  relating  to  the 
harmful  effects  of  the  sun  should  be 
required  in  the  labeling  of  all  sunscreen 
drug  products. 

The  agency  does  not  agree  that  the 
indications  recommended  by  the  Panel 
in  §  352.50  (b)(l)(iv)  and  (b)(l)(v)  should 
warn  the  consumer  that  the  sunscreen 
product  will  not  help  protect  the 
consumer  from  skin  cancer  at  high 
altitudes.  The  amount  of  incident  light 
is  affected  by  many  factors,  only  one  of 
which  is  altitude.  While  the  comment 
has  merit,  the  agency  finds  it 
impractical  to  include  in  the  labeling 
just  one  of  many  factors  that  may 
increase  exposure.  Further,  this 
information  could  be  misleading  unless 
all  factors  that  may  increase  exposure 
were  included.  The  agency  sees  no 
reason  to  require  such  labeling. 
However,  the  agency  is  not  opposed  to 
such  descriptive  information  appearing 
in  the  labeling  of  sunscreen  drug 
products  if  manufacturers  wish  to 
include  it,  provided  that  the  information 
does  not  appear  in  the  reauired  labeling, 
is  truthful,  and  is  not  misleading. 

The  agency  does  not  beUeve  that 
"premature  agins"  of  the  skin  should  be 
defined  as  "wriiiling"  in  the 
Indications  recommended  by  the  Panel 
in  $  352.50  (b)(l)(iv)  and  (b)(l)(v). 
Wrinkling  is  only  a  part  of  the  process 
of  premature  aging  of  the  skin  due  to 
excessive  exposure  to  UV  radiation  and 
should  not  be  elevated  to  greater 
significance  than  other  signs  of 
premature  skin  photoaging.  In  addition 
to  %mnkling,  photoaged  skin  displays  a 
variety  of  benign,  premalignant  and 
mahgnant  neoplasms,  accentuated  skin 
furrows,  sags  and  bags,  and  a  leathery, 
nodular,  yellow  surface  with 
telangiectatic  (i.e.,  a  vascular  lesion 
formed  by  the  dilation  of  a  group  of 
small  blood  vessels)  traceries.  The  most 
drastic  of  these  visible  aspects  reflect 


the  profound  structural  changes  in  the 
dermis  (Ref.  5).  (For  a  discussion  of  the 
agency's  tentative  conclusion  regarding 
the  use  of  the  term  "anti-aging"  or 
similar  terms  in  the  labeling  of  OTC 
sunscreen  drug  products,  see  part  II. 
paragraphs  B.51,  52,  and  53 — Summary 
of  the  Agency's  Changes.) 

The  agency  beUeves  that  changing  the 
term  "skin  cancer"  to  "nonmelanoma 
skin  cancer"  in  the  indications 
recommended  by  the  Panel  in  §  352.50 
(b)(l)(iv)  and  (b)(l)(v),  as  suggested  by 
one  comment,  is  unnecessary.  Most 
consumers  axe  not  likely  to  recognize 
the  term  or  would  need  a  specific 
definition  to  decide  whether  or  not  to 
use  sunscreens  to  help  reduce  the 
chance  of  skin  cancer.  To  avoid 
misleading  those  consumers  who  are 
aware  of  specific  types  of  skin  cancer, 
the  agency  is  proposing  language  that 
refers  to  "some  types  of  skin  cancer" 
rather  than  "skin  cancer." 

The  agency  agrees  with  one  of  the 
comments  that  the  indications  proposed 
by  the  Panel  in  §  352.50  (b)(l)(iv)  and 
(b)(l)(v)  should  be  revised  and  is 
proposing  to  replace  the  Panel's 
recommended  phrase  "the  hberal  and 
regular  use  over  the  years"  with  the 
phrase  "regular  use  •  •  *  over  the  years" 
because  regular  use  is  more  important 
than  liberal  use.  The  agency  notes  that 

!)roper  use  of  some  sunscreen 
brmulations  does  not  require  "liberal" 
application,  In  this  tentative  final 
monograph,  the  agency  is  proposing 
directions  for  OTC  sunscreen  drug 
products  that  are  applicable  to  various 
dosage  forms.  (See  comment  66,) 

Because  this  proposed  statement 
combines  the  attributes  of  an  indication 
and  a  warning  and  is  informational  in 
nature,  the  agency  believes  that  the 
statement  should  stand  on  its  own  and 
be  distinctive  in  labeling.  The  agency  is 
aware  that  some  marketed  products 
contain  labeUng  entitled  "Red  Alert"  to 
remind  consumers  to  avoid  the  sun 
when  the  skin  begins  to  bum  (turn  red). 
The  agency  agrees  with  using  the  term 
"ALERT"  to  readily  gain  consumers' 
attention  when  reading  a  label. 
However,  the  agency  believes  that  for 
these  products  the  term  "SUN  ALERT" 
is  more  Informative  to  consumers. 
Further,  consumers  should  be  advised 
to  be  careful  regarding  all  sun  exposure, 
not  only  exposure  after  the  skin  has 
begun  to  bum.  Therefore,  in  this 
tentative  final  monograph,  the  agency  is 
proposing  a  new  heading,  "SUN 
ALERT." 

The  agency  is  further  proposing  that 
the  heading  "SUN  ALERT"  be  followed 
by  a  statement  that  has  been  developed 
by  simplifying  the  "skin  aging/cancer" 
indications  recommended  by  the  Panel 


in  §  352,50  (b)(v)  and  (b)(vi).  This 
revision  begins  with  a  positive 
statement  for  which  extensive  scientific 
evidence  exists:  "The  sun  causes  skin 
damage."  The  agency  has  determined 
that  the  terra  "overexposure," 
recommended  by  the  Panel,  is  not 
necessary  in  this  statement  because  any 
amount  of  sun  exposure  can  potentially 
harm  the  skin.  The  amount  of  sun 
exposure  that  will  cause  harmful  effects 
is  relative  to  a  person's  skin  type  and 
predisposition  to  skin  damage,  and  thus 
is  not  appropriate  in  labehng.  The  term 
"premature"  has  also  not  been  included 
in  the  proposed  statement  because  the 
agency  believes  that  this  term  has 
different  meanings  to  different 
individuals.  The  agency  is  not  aware  of 
any  data  showing  that  the  term  is 
generally  understood  by  consumers 
when  describing  effects  of  the  sun  on 
the  skin. 

The  new  proposed  statement  includes 
the  phrase  "regular  use  of  sunscreens 
over  the  years,"  which  implies  that  any 
sunscreen  may  reduce  the  chance  of  the 
harmful  effects  due  to  the  sun. 
Otherwise,  the  Panel's  recommended 
statement  "regular  use  over  the  years  of 
this  product"  constitutes  an 
endorsement  of  the  specific  sunscreen 
drug  product  on  which  the  labeling 
statement  appears.  Evidence  shows  that 
any  sunscreen  when  properly  applied 
may  help  reduce  the  chance  of  the 
harmful  effects  of  the  sun.  In  addition, 
the  term  "liberal"  has  not  been  included 
in  the  statement  because  individual 
products  provide  adequate  directions 
for  use. 

The  agency  invites  specific  comment 
on  this  proposed  new  "SUN  ALERT" 
labeling  statement.  The  agency 
encourages  manufacturers  to  include 
this  statement  in  the  labeling  of  all 
sunscreen  drug  products.  Until  the  final 
rule  for  OTC  sunscreen  drug  products  is 
published,  manufacturers  may  use 
either  the  Panel's  earlier  recommended 
statement  or  this  proposed  "SUN 
ALERT"  statement  in  their  products' 
labeling.  The  final  monograph  will  state 
the  exact  language  that  will  need  to  be 
used  when  it  bea}me8  effiactive,  (For 
further  discussion  of  the  "SUN  ALERT" 
statement,  see  part  n,  paragraphs  B.51. 
52,  and  53 — Summary  of  Agency 
Changes,) 

The  agency  has  carefully  examined 
the  wording  of  the  indications  proposed 
by  the  Panel  in  S  352.50  (b)(l)(iv)  and 
(b)(l)(v)  and  has  revised  the  language  to 
eliminate  vague  or  unnecessary  terms 
resulting  in  a  single  required  statement. 
The  agency  believes  that  this  statement 
should  appear  verbatim  on  all  sunscreen 
dmg  products,  regardless  of  any  other 
labeling,  and  should  be  preceded  by  the 
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phrase  "SUN  ALERT."  Any  langiiage  in 
the  product's  labeling  that  does  not 
relate  skin  aging  or  skin  cancer  as  being 
"due  to  the  sun"  will  cause  the  product 
to  be  misbranded  under  section  502  of 
the  act  (21  U.S.C.  352).  (See  Part  H. 
paragraphs  B.51,  52.  and  53 — Summary 
of  the  Agency's  Changes,  for  labeling 
information  that  is  appropriate  for  daily 
use  (nonbeach  products)  as  %vell  as  for 
products  that  are  intended  for 
occasional  use  (beach  products).) 

Therefore,  in  this  tentative  final 
monograph,  the  agency  is  proposing  to 
replace  the  Panel's  recommended 
§  352.50  (b)(l)(iv)  and  (b)(l)(v)  with  the 
following  statement  in  §  352.52(b)(6): 
For  products  containing  any  ingredient 
in  §  352.10,  the  following  statement  may 
be  used.  "SUN  ALERT:  The  sun  causes 
skin  damage.  Regular  use  of  sunscreens 
over  the  years  may  reduce  the  chance  of 
skin  damage,  some  types  of  skin  cancer, 
and  other  harmful  efTects  due  to  the 
sun." 

The  agency  is  also  proposing  to 
include  in  $  3S2.52(e)(7)  the  following 
statement:  For  products  containing  any 
ingredient  identified  in  §352.10.  Any 
variation  of  the  statement  in 
§  352.52(e)(6)  that  does  not  relate  skin 
aging  or  skin  cancer  as  being  "due  to  the 
sun"  will  cause  the  product  to  be 
misbranded  under  section  502  of  the  act 
(21  U.S.C  352). 
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57.  One  comment  questioned  the  use 
of  the  word  "before"  in  §  352.50(e), 
which  states  that  the  user  may  "Stay  in 
the  Sim  twice  [4  times,  etc.]  as  long  as 
before  without  sunbuming."  The 
comment  argued  that  "before"  is  very 
vague  and  could  imply  that  a  product  is 
twice  as  effective  as  other  products.  The 
comment  suggested  that  the  statement 
should  reflect  the  wording 
recommended  by  the  Panel  under 
"Additional  indications" 
(§  3S2.50(b)(2))  by  stating  that  the  user 
could  stay  in  the  sun  two  (four,  six,  etc.) 
times  "longer  than  without  sunscreen 
protection."  Another  comment 
suggested  that  the  statement  "Provides 

^times  your  natural  protection 

against  simbum"  would  he  clearer  than 
the  Panel's  recommended  labeling. 

Another  comment  contended  that  the 
appUcation  density  used  in  the 
sunscreen  testing  procedures  is  often 
very  di^rent  from  the  actual  amount  of 
sunscreen  applied  by  a  consumer  during 
normal  usage.  Therefore,  the  claim 
"(this  simscreen  product)  provides  x 
times  your  natural  simbum  protection," 
where  "x"  equals  the  sunscreen 's  SPF, 
is  usually  &lse  because  the  two 
preconditions  that  are  necessary  to 
support  this  claim  are  rarely  met.  The 
comment  described  the  two 
preconditions  as  (1)  the  appUcation 
density  used  by  the  consumer  must  be 
the  same  as  that  used  in  the  sunscreen 
testing  procedures,  and  (2)  the  SPF 
value  of  a  sunscreen  product  must  be 
the  same  whether  tested  indoors  using 
artificial  UV  radiation  sources  or 
outside  using  the  sun  as  the  UV- 
radiation  source. 

In  order  to  resolve  this  apparent 
dilemma,  the  comment  suggested  that 
the  agency  should  disallow  the  claim 
that  a  sunscreen  "provides  x  times  your 
natural  sunburn  protection."  The 
comment  added  that  "Provides  up  to  x 
times  your  natural  sunburn  protection" 
is  a  viable  alternate  claim.  The  comment 
maintained  that  if  this  claim  were 
eliminated  or  altered  as  suggested,  the 
SPF  number  on  a  product  would 
continue  to  provide  consumers  with  a 
means  of  comparing  sunscreens  but 
would  be  a  relative,  rather  than  an 
absolute,  parameter  for  evaluating  sun 
protection. 

In  §  3S2.50(b)(2)  of  its  recommended 
monograph,  the  Panel  included  several 
indications  that  could  be  used  in 
addition  to  the  indications 


recommended  in  §  352.50(b)(1).  These 
additional  indications  are  based  upon  a 
product's  PCD  and  include  two  basic 
indications  that  refer  indirectly  to  the 
product's  SPF  value.  For  example,  in 
§352.50(b)(2)(i)(/),(b)(2)(ii)(e), 
(b)(2)(iii)(^),  and  (b)(2)(iv)(e).  the  Panel 
recommended  that  sunscreen  products 
could  display  the  following  indication 
according  to  their  PCD:  "Allows  you  to 
stay  in  the  sun  (two,  four,  six,  or  eight) 
times  longer  than  without  sunscreen 
protection."  In  §  352.50(b)(2)(i)(g). 
(b)(2)(ii)|7),  (b)(2)(iii)(/i).  and  (b)(2)(iv)(/). 
the  Panel  recommended  the  following: 
"Provides  [two,  four,  six,  or  eight)  times 
your  natural  protection  from  sunburn." 
In  §  352.50(e)(1),  Labeling  claims  for 
Product  Category  Designation  (PCD),  the 
Panel  also  recommended  that  the 
following  labeling  statement  be  placed 
on  the  principal  display  panel  of 
sunscreen  drug  products  in  accordance 

with  their  PCD's: (SPF  [2,  4, 6, 

8,  or  15]).  Stay  in  the  sun  [twice,  4 
times,  6  times,  8  times,  or  15  times]  as 
long  as  before  without  sunbuming." 

Tne  agency  believes  that  the  concept 
of  "up  to  the  actual  SPF  value  of  the 
product"  suggested  by  the  comment 
provides  a  more  accurate  estimate  of  the 
protection  a  consumer  can  expect  from 
a  sunscreen  product  than  the  statements 
recommended  by  the  Panel.  Therefore, 
the  agency  is  proposing  to  use  the 
wording  "up  to"  in  applicable 
indications.  In  this  tentativ»£nal 
monograph,  the  agency  is  not  proposing 
the  Panel's  recommended  indications  in 
§352.50(b)(2)(i)(/),(b)(2)(i}(^), 
(b)(2)(ii)(e),  (b)(2)(ii)(/).  (b)(2)(iii)(g), 
(b)(2)(iii)(/.),  (b)(2)(iv)(e),  and 
(b)(2)(iv)(/),  but  is  instead  proposing  the 
following  indications  in  §  352.52 
(b)(l)(iii)  and  (b)(l)(iv):  "Allows  you  to 
stay  in  the  sun  up  to  (insert  SPF  of 
product  up  to  30)  times  longer  than 
without  sunscreen  protection,"  and 
"Provides  up  to  (insert  SPF  of  product 
up  to  30)  times  your  natural  protection 
frt>m  sunbum."  The  agency  is  proposing 
that  the  product's  labeling  display  its 
tested  SPF  value,  as  determined  by 
using  the  agency's  proposed  sunscreen 
testing  procedures  (see  comment  45). 

The  agency  agrees  with  the  comment 
that  the  term  "as  long  as  before"  used 
by  the  Panel  in  its  recommended 
statements  on  product  performance  is 
vague  and  does  not  tell  the  consumer 
"before  what."  Moreover,  the  agency 
believes  that  the  intent  of  the  Panel's 
recommended  phrase  "stay  in  the  sun 
[twice,  4  times,  6  times,  8  times,  or  15 
times]  as  long  as  before  without 
sunbuming"  in  the  statements  on 
product  performance  in  §  352.50  (e)(l)(i) 
through  (e)(l)(v)  is  adequately  covered 
in  the  indications  being  proposed  in 
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§  352.52  (bKlMiii)  and  (b){lKiv)  of  this 
tentative  final  monograph.  Therefore, 
the  agency  is  not  proposing  the  Panel's 
recommended  phrase  "stay  in  the  sun 
[twice,  4  times,  6  limes.  8  times,  or  15 
times)  as  long  as  before  without 
suiibuming"  in  §  352.52(e)  "Statement 
on  product  performance"  of  this 
tentative  Caal  moiiograph.  The 
indications  that  w«re  proposed  by  the 
Panel  in  §  352.50  (b)(l)(iv)  and  (b)(l)(v) 
of  its  recommended  inonogrtiph  are 
being  combined,  and  the  combined 
indication  is  included  in  proposed 
§  352.52(b)(l)(v!i).  (See  comment  56.) 

58.  Several  comments  contended  that 
"tanning"  and  related  terms  with  no 
"representation"  for  prevenlior,  of 
sunburn  are  not  d<~ug  claims  but  are 
traditional  cosmetic  claims.  The 
comments  maintained  that  "tdnning 
representations"  may  not  properly  be 
regulated  in  an  OTC  drug  re^^  ilation. 
Accordingly,  these  comments  suggested 
deleting  all  reference  to  "tanning"  from 
the  monograph  and  revising  §  3'S2.50(b), 
"Indications,"  to  address  only  labeling 
regarding  the  prevention  of  simbum. 

One  comment  suggested  three 
alternative  means  for  regulating  tanning 
claims.  Its  preferred  alternative  is  for 
FDA  to  consider  tanning  claims  to  be 
cosmetic  claims  and  to  regulate  them 
under  section  602(a)  of  the  act  (21  U.S.C 
362).  The  comment  contended  that  the 
consumer  perceives  "tanning"  to  be  a 
cosmetic  beneEt  in  torms  of  a  "tan 
equals  beauty"  equation.  The  comment 
recommended  that  manufacturers  be 
permitted  the  widest  latitude  in  placing 
tanning  claims  on  the  labeling  of  their 
products.  The  comment  added  that 
consumers  will  be  better  informed 
regarding  the  selection  of  suitable 
tanning  products  if  information 
regarding  skin  types  and  the  quality  of 
tan  permitted  by  the  product  is  placed 
on  the  labeling.  The  comment  stated 
that  section  602(a)  of  the  act  gives  the 
Commissioner  authority  to  act  if  a 
cosmetic  claim  is  false  or  misleading. 
The  comment  also  contended  that  this 
approach  avoids  regulation  where  none 
is  needed;  if  regulation  should  be 
needed  for  tanning  claims,  it  may  be 
implemented  by  proposing  additional 
cosmetic  regulations. 

The  second  alternative  suggested  by 
the  comment  is  that  tanning  claims  or 
"representations"  are  descriptive  of 
product  attributes  and  should  not  be 
regulated  as  indications.  Remarking  that 
indications  relate  to  how  an  active 
ingredient  funciions  relative  to  a  disease 
or  potential  disease  state,  the  comment 
stated  that  tanning  is  neither  a  disease 
nor  a  potential  disease  state.  The 
comment  contended  that  a  product's 
permitting  of  tarming  and  the  degree. 


depth,  or  scope  of  tanning  are  a  function 
of  the  amount  of  sunacreeo  in  the 
fMxxluct  and  of  the  unique  prodiict 
formulation  characteristics.  Therefore, 
tanning  is  not  an  indication,  but  a 
descriptive  product  attribute.  As  a  third 
alternative,  the  comment  recommended 
that  if  tanning  claims  are  included  in 
the  rulemaking  as  drug  indications,  then 
the  monograph  should  be  expanded  to 
provide  differential  tanning  information 
for  each  PCD  group. 

Two  comments  stated  out  that  the 
Panel's  recommended  additional 
indications  in  §  352.50(b)(2)(i)  and 
(b)(2)(ii)  do  not  inform  consumers  of  the 
degree  of  tanning  that  may  be  expected 
with  minimal  and  moderate  sunscreen 
products;  whereas,  on  the  other  hand, 
the  Panel  allowed  the  following  labeling 
for  other  sunscreen  products:  for  extra 
sunscreen  products,  the  phrases 
"limited  tanning"  and  "extra 
protection;"  for  maximal  sunscreen 
products,  the  phrases  "limits  tanning" 
and  "maximal  protection;"  and  for  ultra 
sunscreen  products,  the  phrases 
"prevents  tanning"  and  "ultra 
protection."  The  comments  added  that 
the  knowledge  that  individuals  tan  and 
bum  to  different  degrees  mandates  that 
such  information  be  provided  to  the 
consumer  for  all  sunscreen  products  to 
permit  a  proper  product  choice.  The 
comments  argued  for  labeling 
infoniMtion  regarding  sunscreen- 
containing  products'  tanning  ability  and 
product  skin-type  use  information.  The 
comments  contended  that  without  this 
information  consumers  seeking  a  dark, 
deep,  or  fast  tan  may  use  products  that 
contain  no  sunscreens  but  that  make 
claims  such  as  "deep,  dark  tan." 

One  comment  recommended  that 
§  352.50(b)(2)(i)  be  expanded  to  include 
for  minimal  sunscreen  products  the 
statements  'Termits  darkest,  deepest 
tan"  and  "Minimal  (minimum) 
protection  against  sunburn,"  end  that 
§  352.50(b)(2)(ii)  be  expanded  to  include 
for  moderate  sunscreen  products  the 
statements  "Permits  moderate  (dark) 
taruiing"  and  "Moderate  protection 
against  sunburn." 

The  other  comment  recommended 
that  §§  352.50(b)(2)(i)  and  {b)(2)(ii)  be 
modified  so  that  the  indications  will 
inform  consumers  about  skin  type 
information  and  the  product's  ability  to 
permit  increa.sed  tanning.  The  comment 
recommended  that  §  352.5G{b)(2)(i)  be 
expanded  to  include  the  following: 
"Permits  fastest,  darkest  (maximum)  tan 
(tanning);"  "Minimal  (minimum) 
protection  against  sunburn  for  persons 
who  rarely  bum  aiul  tan  profusely;"  and 
"Minimal  (minimum)  protection  for 
persons  who  bum  minimally  and 
always  tan  well."  The  comment  further 


recommended  that  §  352.50(b)(2)(ii)  be 
expanded  to  include  the  following: 
"Permits  fast,  dark  (moderate)  tan 
(tanfiing},"*  and  "Moderate  protection 
for  persons  who  bum  (sunburn) 
moderately  and  tan  gradually."  The 
comment  concluded  that  these 
recommendations  should  only  be 
implemented  if  the  agency  determines 
that  tanning  claims  are  drug  claims. 

Although  tanning  claims  nave 
traditionally  been  considered  to  be 
cosmetic  claims,  based  upon  numerous 
factors  discussed  below,  the  agency  has 
now  tentatively  determined  that  tanning 
claims  used  in  conjunction  with  a 
sunscreen  ingredient  are  drug  claims. 
The  Panel  included  tanning  claims  in  its 
recommended  monograph  for  OTC 
sunscreen  drug  products  because  such 
claims  are  very  closely  rebted  to  the 
sunscreening  ability  of  the  products. 
Both  the  sunscreen  ingredient  in  the 
product  and  the  SPF  of  the  product 
directly  influence  the  amount  of  tanning 
that  occurs  (i.e.,  the  more  radiation  that 
a  sunscreen  product  blocks  or  absorbs, 
the  less  tanning  that  the  product 
permits).  A  "tanning"  product  that 
contains  a  sunscreen  controls  a 
physiological  process  (melanogenesis). 
i.e.,  it  affects  the  function  or  structure  of 
the  body  and  is,  therefore,  a  drug.  Even 
if  the  sunscreening  activity  is  not 
mentioned  in  the  products  labeling,  its 
intent  clearly  is  (1)  to  prevent  a  disease 
(i.e,  sunburn),  and  (2)  to  affect  a 
function  of  the  body  (i.e.,  prevent 
melanogenesis).  Both  of  these  intended 
uses  are  drug  activities  under  section 
201(g)  of  the  act  (21  U.S.C  321(b)). 

The  agency  agrees  with  one  of  the 
comments  that  consumers  will  be  better 
informed  regarding  the  selection  of 
suitable  sunscreen  products  if 
information  related  to  skin  types  and 
the  quality  of  tanning  permitted  by  the 

Kroduct  is  in  its  labeling.  The  agency 
slieves  that  tanning  claims  should  be 
included  in  the  monograph  becacise 
such  claims  help  to  more  fully  define 
the  skin  protection  qualities  provided 
by  a  sunscreen  drug  product  and  help 
consumers  to  determine  which  product 
is  most  appropriate  for  them  to  use. 
Failure  to  provide  information 
pertaining  to  the  tanning  potential  that 
exists  with  the  use  of  a  sunscreen  might 
encourage  consumers  seeking  a  dark, 
deep  tan  or  a  fast  tan  to  use  products 
without  a  sunscreen  ingredient,  thus 
exposing  them  unnecessarily  to  possible 
skin  damage.  For  these  consumers,  a 
sunscreen  drug  product  allows  the 
acquisition  of  a  dark  tan  plus,  more 
importantly,  provides  protection  from 
harmful  UV  radiation. 

The  agency  disagrees  with  one  of  the 
comments  that  tanning  claims  are 
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descriptive  of  product  attributes  and. 
therefore,  are  not  indications.  Based 
upon  current  scientific  information,  the 
agency  believes  that  any  reference  to 
tanning  on  a  product  that  contains  a 
sunscreen  ingredient  is  an  indication 
that  the  product  will  affect  a  function  of 
the  body,  that  is.  prevent 
melanogenesis.  A  finding  of  a  1989  NIH 
Consensus  Envelopment  Conference 
was  that,  although  tanning  may  provide 
some  protection  against  further  damage 
by  UV  radiation,  all  evidence  indicates 
that  UV  radiation-induced  tanning  is 
itself  harmful  to  the  skin  (Ref.  1). 
Tanning  is  accompanied  by  an  increase 
in  the  number  of  DOPA-positive 
melanocytes,  an  increase  in  the  number 
and  melanization  of  melanosomes,  and 
an  increase  in  dendricity  of 
melanocytes.  UV  radiation  also 
increases  the  transfer  of  melanosomes 
from  melanocytes  to  keratinocytes. 
Following  UV  radiation  exposure, 
melanosomes  diffusely  distributed 
within  the  keratinocytes  collect  above 
the  nucleus,  forming  a  cap  over  it.  Hawk 
and  Parrish  (Ref.  2)  state  that  the 
induction  of  delayed  tanning  (i.e..  the 
long-lasting  tan  induced  by  repeated 
exposure  to  UV  radiation)  follows  UVB 
radiation  doses  of  about  1.5  MEDs  and 
is  probably  related  to  UV  injury  to 
melanocytes  or  keratinocytes.  They  add 
that  melanocytes  are  probably  always 
damaged  by  UV  radiation  before 
melanogenesis  begins  because  V«  MED 
or  less  of  solar-simulating  radiation  can 
lead  to  DNA  damage  in  basal  cells. 
Based  on  the  above,  the  agency  now 
considers  any  reference  to  tanning  in 
the  labeling  of  a  sunscreen  drug  product 
to  be  an  indication  regulated  by  the 
monograph  for  OTC  sunscreen  drug 
products.  (For  further  discussion  of  the 
use  of  "tanning"  claims  on  sunscreen- 
containing  products,  see  comment  27.) 

The  agency  does  not  agree  with  the 
comments  that  the  Panel's 
recommended  §§352.50(b)(2)(i)  and 
(b)(2)(ii)  should  be  expanded  to  further 
inform  consumers  of  the  degree  of 
tanning  that  may  be  expected  from  a 
sunscreen  drug  product.  The  statements 
recommended  by  the  Panel  are  adequate 
to  inform  the  consumer  that  sunscreen 
drug  products  that  provide  minimal  and 
moderate  protection  also  [>ermit 
tanning.  The  agency  does  not  believe 
that  additional  qualifying  phrases  or 
terms  are  necessary.  The  quality  of 
tanning  depends  upon  many  things 
including  Ihe  individual's  genetic 
predisposition  to  tanning,  as  one 
comment  indicated  and  the  Panel  noted 
(43  PR  38206  at  38210),  and  the  length 
of  time  that  the  individual  remains  in 
the  sun. 


Therefore,  the  agency  is  proposing  the 
tanning  claims  that  were  set  out  in 
§352.50(b)(2)(i)(c),(b)(2)(i)(e). 
(b)(2)(ii)(c),  (b)(2)(iii)(c),  (b)(2)(iv)(6), 
(b)(2)(v)(b),  (b)(2)(v)(e),  and  (b)(2)(v)(/)  of 
the  Panel's  recommended  monograph. 
These  tanning  claims  are  included  in 
§  352.52(b)(2)  "Additional indications" 
of  this  tentative  final  monograph  and 
may  be  used  in  addition  to  the  required 
indications  in  §  352.52(b)(1)  if  the 
manufacturer  wishes  to  do  so.  These 
claims  can  be  included  in  the  boxed 
area  or  under  "APPROVED  USES"  in 
the  labeling  of  OTC  sunscreen  drug 
products  in  accordance  with  §  330.1(c). 

The  other  indications  recommended 
by  one  of  the  comments,  i.e.,  "Minimal 
(minimum)  protection  against  sunburn" 
and  "Moderate  protection  against 
sunburn,"  are  substantially  the  same  as 
the  following  claims  recommended  by 
the  Panel  in  §  352.50(b)(2)(i)(a)  and 
(b)(2)(ii)(a):  "Affords  minimal 
protection  against  sunburn"  and 
"Affords  moderate  protection  against 
sunburn."  The  agency  believes  that  the 
Panel's  recommended  indications  can 
be  revised  to  accommodate  the 
comment's  suggestion  by  adding  the 
word  "minimum"  to  the  Panel's 
recommended  indication  in 
§  352.50(b)(2)(i)(o).  hi  addition,  the 
agency  believes  that  the  word 
"Provides"  may  be  better  understood  by 
consumers  than  the  Panel's 
recommended  word  "Affords"  and  that 
the  words  "extra"  and  "maximal" 
should  be  revised  to  "high"  and  "very 
high"  to  reflect  the  agency's  proposed 
revision  of  the  PCD  labeling.  (See 
comment  45.)  Therefore,  the  agency  is 
proposing  the  following  indications  in 
§§  352.52(b)(2): 

(i)(A)  (Select  one  of  the  following: 
"Provides  minimal,"  "Provides 
minimum,"  "Minimal,"  or  "Minimum") 
"protection  against  sunburn." 

(ii)(A)  (Select  one  of  the  following: 
"Provides  moderate"  or  "Moderate") 
"protection  against  sunburn." 

(iii)(A)  (Select  one  of  the  following: 
"Provides  high"  or  "High")  "protection 
against  sunburn." 

(iv)(A)  (Select  one  of  the  following: 
"Provides  very  high"  or  "Very  high") 
"protection  against  sunburn." 

(v){A)  (Select  one  of  the  following: 
"Provides  the  most"  or  "The  most") 
"protection  against  sunburn." 

With  regard  to  one  comment's 
concern  that  skin  type  information  be 
made  available  to  consumers,  the 
agency  is  proposing  a  "Recommended 
Sunscreen  I*roduct  Guide"  that  includes 
skin  type  information  as  part  of  the 


required  labeling  of  OTC  sunscreen  drug 
products.  (See  comment  43.) 
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59.  One  comment  objected  to  the  use 
of  indications  that  would  state  that  a 
sunscreen  drug  product  can  completely 
prevent  tanning.  Referring  to  the  Panel's 
recommended  labeling  for  ultra 
sunscreen  drug  products  (43  FR  38206 
at  38214).  the  comment  objected  to  the 
statement  that  the  product  "permits  no 
tanning"  because  it  is  inconsistent  with 
the  scientific  facts.  The  comment 
explained  that  the  most  effective 
products  (ultra  sunscreens)  will 
significantly  reduce  the  tanning 
response  of  an  individual,  but  that  the 
tanning  ability  of  individuals  varies, 
and  this  tanning  ability  is  genetically 
predetermined.  Explaining  further,  the 
comment  added  that  an  individual  with 
Skin  Type  I  or  II  will  not  tan  as  easily 
as  an  individual  with  Skin  Type  IV  or 
V.  The  comment  stated  that  an  ultra 
sunscreen  drug  product  which  may  not 
permit  tanning  in  individuals  with  Skin 
Types  I  or  II  will  certainly  p>ermit 
tanning,  although  at  a  reduced  rate,  in 
individuals  with  Skin  Types  IV  or  V. 
The  comment  requested  that  the 
statement  "permits  no  tanning"  be 
modified  to  reflect  this  fact.  The 
comment  suggested  that  this  statement 
include  the  infdrmation  that  sunscreens 
with  an  SFF  of  8  or  more  may  not 
permit  tanning  in  certain  individuals 
(Skin  Types  I  and  II)  who  bum  easily 
but  tan  poorly,  but  may  permit  some 
tanning  in  those  individuals  (Skin 
Types  IV  or  V)  who  bum  moderately  or 
minimally.  The  comment  also  stated 
that  tanning  stimulated  by  UVA 
radiation  cannot  be  blocked  by  the 
sunscreens  that  contain  only  the  UVB 
absorbing  active  ingredients  and  that 
UVA  radiation  may  cause  tanning  in 
individuals  with  a  genetic 
predisposition  and  Skin  Types  III  or  W. 

The  Panel's  recommended  indications 
for  ultra  sunscreens  included  "Prevents 
tanning  and  sunburn"  in 
§  352.50(b)(2)(v)(b)  and  "Provides  the 
highest  degree  of  simbum  protection 
and  permits  no  tanning"  in 
§  352.50{b)(2)(v)(e).  The  Panel  defined 
ultra  sunscreens  as  follows:  "Sunscreen 
products  that  provide  an  SPF  value  of 
15  or  greater,  offer  the  most  protection 
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from  sunbuming  and  pOTmit  no 
suntanning."  (43  FR  38206  $1  38213). 
The  Panel  stated,  however,  that  "The 
tanning  ability  of  an  individual  is 
genetically  predetermined  and  is 
governed  by  the  individual's  capacity  to 
produce  melanin  pigment  within  the 
pigment  cells  (melanocytes)  when 
stimulated  by  UVB  and  UVA."  (43  FR 
38210). 

The  agency  is  proposing  the  term 
"ultra  high"  to  describe  sunscreen  drug 
products  that  provide  the  most 
protection  from  UV  radiation  and  is 
defining  such  products  in  §  352.3(b)(5) 
as  follows:  "Sunscreen  products  that 
provide  an  SPF  value  of  20  to  30,  offer 
the  most  protection  from  siinbuming, 
and  permit  no  suntanning."  The  agency 
agrees  that  sunscreen  drug  products 
with  the  same  SPF  value  may 
completely  inhibit  tanning  in  some 
individuals  while  perhaps  permitting 
other  individuals  to  tan.  However,  the 
labeling  of  a  product  cannot  describe  all 
possibilities  without  becoming 
cumbersome.  The  agency  believes  that 
the  Panel's  recommended  labeling  that 
refers  to  the  different  degrees  of  tanning 
permitted  by  various  products  is 
appropriate  to  inform  the  consumer 
regarding  the  protective  qualities  of  that 
product.  Therefore,  the  agency  is 
including  the  labeling  recommended  by 
the  Panel  in  §  332.50(b)(2)(v)(6)  of  its 
monograph  in  proposed 
§352.52(b)(2Mv)(B). 

The  agency  is  combining  the  labeling 
recommended  by  the  Panel  in 
§  352.50(b)(2)(e)  and  (b)(2)(f)  of  its 
monograph  and  is  including  the  revised 
additional  indication  in  proposed 
S352.52(b)(2)(vME)  as  follows: 
"Provides  the  highest  d«gree  of  (select 
one  of  the  following:  "sunburn"  or 
"sunscreen")  "protection  and  permits 
no  tanning." 

60.  One  comment  ot^ected  to  the 
Panel's  definition  of  a  "sunscreen 
opaque  sunblock  "  in  §  352.3(c)  as  "An 
opaque  sunscreen  active  ingredient  that 
reflects  or  scatters  all  light  ia  the  UV 
and  visible  range  *  *  *  and  thereby 
prevents  or  minimizes  suntan  and 
sunburn."  The  comment  argued  that  the 
definition  of  the  term  "sunblock"  need 
not  be  limited  to  opaque  substances  and 
that  this  definition  does  not  reflect  what 
the  comment  felt  to  be  consumer 
comprehension  of  a  sunbluck  as  a 
physical  or  chemical  substance  liiat 
prevents  or  minimizes  sunburn.  The 
comment  stated  that  the  Panel's 
recommended  additional  indication  for 
ultra  sun«;reen  products  in 
S  352.50(b)(2)(v)(b),  'Prevents  tanning 
and  sunburn,"  and  suggested  that  if  a 
sunblock  prevents  sunburn,  and  an  uhra 
sunscreen  prevents  sunburn,  then  an 


ultra  sunscreen  must  be  a  sunblock.  The 
comment  recommended  that 
"simblock"  be  included  as  an  additional 
indication  for  ultra  sunscreens  in 
§  352.50(b)(2)(v)  because  this  term  is 
meaningful  to  consumers  aaeking  a 
product  that  will  prevent  sunburn. 

In  its  discussion  of  sunscreen  agents, 
the  Panel  classified  therapeutic 
simscreens  into  categories  based  upon 
their  UV  radiation  screening  capacity 
(43  FR  38206  at  38213).  On«  of  tbe 
categories  adopted  by  the  Panel  in  its 
effort  to  find  meaningful  terms  to 
describe  the  use  of  sunscreen  agenta  was 
"sunscreen  opaque  sunblock  agent," 
which  it  defined  as  "an  opaque  agent 
that  reflects  or  scatters  all  light  in  the 
UV  and  visible  range  at  wavelengths 
from  290  to  777  nm  and  thereby 
prevents  or  minimizes  suntan  and 
sunburn."  Simscreen  active  ingredients 
that  are  not  opaque  sunblocks  act  by 
absorbing  UV  radiation.  These  active 
ingredients  do  not  necessarily  absorb  all 
UV  radiation.  Opaque  sunblocks, 
however,  reflect  or  scatter  all  light. 
Titanium  dioxide  is  the  only  Category  I 
sunscreen  active  ingredient 
recommended  by  the  Panel  that  fits  the 
definition  of  an  "opaque  agent"  (43  FTl 
38206  at  38250).  Zinc  oxide,  for  which 
the  agency  is  proposing  a  Category  IH 
classification,  may  also  fit  the  definition 
of  a  sunblock.  (See  comment  36.)  The 
Panel  also  noted  that  transparent 
sunblock  agents  are  not  yet  available  in 
the  OTC  drug  marketplace.  The 
comment  did  not  submit  any  evidence 
supporting  its  contention  that 
consumers  think  of  a  simblock  as  a 
physical  or  chemical  substance  that 
prevents  or  minimizes  sunburn.  The 
agency  believes  that  the  term 
"sunblock"  should  refer  to  sunscreen 
drug  products  containing  opaque 
sunscreen  active  ingredients. 

The  agency  does  not  agree  with  the 
comment  that  if  a  sunblock  prevents 
sunburn,  and  if  an  ultra  high  sunscreen 
prevents  sunburn,  then  an  ultra  high 
sunscreen  must  be  a  sunblock.  (See 
comment  45  for  a  discussion  of  new 
terminology  for  PCD's.)  An  ultra  high 
simscreen  drug  product  may  contain  an 
opaque  sunblock  ingredient,  or  it  may 
contain  a  sunscreen  ingredient  that  is 
not  an  opaque  simblock  ingredient  so 
long  as  the  final  product  provides  an 
SPF  of  20  to  30.  A  product  with  a  high 
SPF  may  also  contain  an  opaque 
sunblock  ingredient  or  a  sunscreen 
ingredient  that  is  not  an  opaque 
sunblock  ingredient  so  long  as  the  final 
product  provides  an  SPF  of  12  to  under 
20.  (For  a  discussion  of  SPF  values  as 
they  relate  to  PCD's.  see  comment  45.) 
High  and  ultra  high  sunscreen  products 
that  contain  a  sunscreen  opaque 


sunblock  ingredient  may  display  the 
indication  in  §  352.52(b)(3)  For  products 
coataining  the  active  ingredient 
identified  in  §  352. 1 0(s)  that  provide  an 
SPF  of  12  to  30.  the  following  labeliag 
statement  may  be  used:  "Reflects  the 
burning  rays  of  the  sun." 

The  agency  does  not  agree  with  the 
comment's  recommendation  that 
"sunblock"  be  included  as  an  additional 
indicati(»i  for  ultra  high  sunscreen  drug 
products  because  the  term  "sunblock"  is 
not  an  indication  for  use.  Rather,  it  is  a 
term  that  is  descriptive  of  product 
performance  or  the  name  of  a  type  of 
ingredient  that  may  be  used  in  a 
sunscreen  drug  product.  The  agency 
agrees  with  the  cominent  that  &e 
descriptive  term  "sunblock"  would  be 
informative  to  users  of  OTC  sunscrewi 
drug  products.  The  agency  believes  that 
the  term  "sunblock"  may  be  used  as  an 
additional  statement  of  product 
performance  on  sunscreen  drug 
products  that  contain  the  ingredient 
titanium  dioxide  and  provide  an  SPF  of 
12  or  higher.  Therefore,  the  agency  is 
proposing  the  following  additional 
statement  in  §  352  J2(e)(5)  For  products 
containing  the  active  ingredient 
identified  in  §  352.10(s)  that  provide  aa 
SPF  of  12  to  30.  the  following  labeling 
statement  may  be  used:  "Sunblock." 

/.  Comments  on  Warnings  for  Sunscreen 
Drug  Products 

61.  Two  comments  urged  that  the 
Panel's  recommended  warnings  in 
§  352.50(c)(2)  (i)  and  (ii)  be  deleted.  The 
warning  in  §  352.50(c)(2)(i)  states  that 
sunscreen  products  providing  an  SPF 
value  of  2  to  under  4  should  be  used  on 
children  under  2  years  of  age  only  with 
the  advice  of  a  physician.  "Tlie  warning 
in  §  352.50(c)(2)(ii)  states  that  sunscreen 
products  providing  an  SPF  value  of  4  or 
greater  should  be  used  on  children 
under  6  months  of  age  only  with  the 
advice  of  a  physician.  Both  comments 
stated  that  these  warnings  would 
dissuade  the  use  of  sunscreens  on 
children,  with  one  comment  adding  that 
children  are  in  need  of  greater 
protection  from  the  sun  than  adults. 

One  comment  contended  that  these 
warnings  could  communicate  to  the 
parent  that  it  is  better  to  expose  the 
child  to  the  sun  with  no  protection  than 
to  protect  the  child  with  a  sunscreen 
product.  This  comment  also  stated  that 
the  Panel  may  have  recommended  these 
warnings  because  of  its  concern  about 
the  permeability  of  children's  skin.  The 
comment  added  that  in  1976  Maibach 
had  presented  data  to  the  Panel  showing 
that  within  days  after  birth  a  child's 
skin  behaves  much  the  same  as  aduh 
skin  regarding  permeability  (Rel  1). 
According  to  the  comment,  the  greater 
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permeability  of  a  child's  skin  as 
compared  to  an  adult's  skin  has  not 
been  established.  Consequently,  the 
comment  contended  that  "the  risks 
attendant  to  inclusion  of  the  warning  far 
outweigh  the  benefits  achieved  by  the 
deletion  of  the  warnings." 

A  third  comment  disagreed  with  the 
Panel's  conclusion  at  43  FR  38217  that 
sunscreen  products  should  not  be  used 
on  children  under  6  months  of  age.  The 
comment  strongly  recommended  that 
sunscreen  products  with  high  SPF 
values  be  used  on  babies  if  they  are 
exposed  to  direct  or  indirect  sunlight 
but  added  that  direct  exposure  should 
be  avoided. 

The  literature  and  data  concerning 
sunscreens  that  the  Panel  reviewed 
included  information  on  the 
percutaneous  penetration  of  drugs  and 
chemicals  in  infants  and  young 
children.  The  Panel  did  not  find  any 
convincing  evidence  that  simscreen 
active  ingredients  are  safe  for  use  on 
children  under  the  age  of  6  months  and 
recommended  that  sunscreen  products 
should  not  be  used  on  children  imder  6 
months  of  age.  The  Panel  also 
recommended  that  sunscreen  products 
with  an  SPF  value  of  2  to  under  4 
should  not  be  used  on  children  under  2 
years  of  age  (43  FR  38217).  In  other 
words,  only  sunscreen  products 

Eroviduig  a  minimum  SPF  of  4  should 
5  used  on  children  between  the  ages  of 
6  months  and  2  years.  All  sunscreen 
products,  regardless  of  their  SPF  value, 
may  be  used  on  children  2  years  of  age 
and  older. 

The  agency  believes  that  sunscreen 
products  may  help  to  protect  a  child 
under  the  age  of  6  months  bom  the 
damaging  effects  of  sxmlight.  However, 
the  possible  adverse  effects  of  sunscreen 
active  ingredients  on  a  child  of  that  age 
also  must  be  considered.  The  agency, 
hke  the  Panel  (43  FR  38217),  is 
concerned  that  biological  systems  that 
metabolize  end  excrete  drugs  absorbed 
through  the  skin  may  not  be  fully 
developed  in  children  under  the  age  of 
6  months. 

The  agency  agrees  that  children 
between  6  months  and  2  years  of  age 
need  sunscreen  protection.  Based  on 
this  need,  the  agency  is  proposing  that 
only  sunscreens  that  have  a  minimum 
SPF  value  of  4  or  more  be  used  on 
children  in  this  age  group.  The  agency 
does  not  believe  that  a  sunscreen  with 
an  SPF  value  less  than  4  provides 
enough  protection  for  children  in  this 
age  range.  The  agency  also  believes  that 
children  under  8  months  of  age  should 
not  be  in  the  sun  for  prolonged  periods 
of  time.  Therefore,  they  have  little  or  no 
need  for  sunscreens,  l/,  by  chance,  an 
infant  under  6  months  of  age  should 


need  a  simscreen,  the  parent  should  ask 
a  doctor  which  sunscreen  to  use. 
Therefore,  the  agency  concurs  with  the 
Panel's  age  limitation  recommendations 
for  sunscreen  drug  products.  The  agency 
notes,  however,  that  in  the  Panel's 
recommended  monograph,  the  age 
limitations  in  the  recommended 
warnings  in  §  352.50(c)(2)(i)  and 
(c)(2}(ii)  were  also  included  in  the 
directions  in  §352.50(d)(l)(i)  and 
(d)(l)(ii)  (43  FR  38268).  In  other  recently 
published  tentative  final  monographs, 
the  agency  has  been  including  age 
limitation  information  in  the  directions 
for  use.  Therefore,  the  agency  is  deleting 
the  Panel's  recommended  warnings  in 
§352.50(c)(2)(i)  and  (c)(2)(ii).  but  the 
content  of  the  warnings,  with  some 
minor  format  changes,  is  being  proposed 
in  the  directions  included  in 
§  352.52(d).  (See  comment  66.) 
Refersncs 

(1)  Transcript  of  the  27th  Mating  of  the 
Topical  Analgesic  Panel,  November  18  1976 
pp.  4  to  44,  In  OTC  Vol.  06ATFM.  Docket  No' 
78N-0038.  Dockets  Management  Branch 

62.  One  comment  objected  to  the 
Panel's  recommended  warning  in 
§  352.50(c)(l)(ii).  "Avoid  contact  with 
the  eyes."  The  comment  contended  that 
this  warning  might  discourage 
consumers  from  using  sunscreen 
products  on  the  face.  The  comment 
asserted  that  such  use  of  sunscreen 
products  should  be  encouraged  because 
the  face  is  the  part  of  the  human  body 
most  often  exposed  to  UV  rays  and  skin 
cancer  occurs  more  fi^uently  on  the 
face  than  on  other  parts  of  the  body.  The 
comment  suggested  the  following 
warning  instead,  which,  it  stated,  would 
not  be  so  general  as  to  discourage  use 
of  sunscreens  in  the  eye  area  and  would 
tell  the  consumer  what  to  do  if  the 
product  did  enter  the  eye:  "If  contact 
with  eyes  occurs,  flush  eyes  with  tepid 
water."  TTie  comment  stated  that 
according  to  the  Panel  (43  FR  38206  at 
38244),  padimate  O  is  not  a  primary 
irritant  to  the  cornea  or  iris  at 
concentrations  of  2  and  5  percent; 
therefore,  an  eye-contact  warning 
should  not  be  required  for  products 
containing  this  ingredient.  Adding  that 
certain  products  such  as  lip  balms  with 
sunscreens  are  not  indicated  for  use 
near  the  eyes,  the  comment  requested 
that  lip  balms  be  exempt  from  any  eye 
warning  requirement. 

The  ftgency  believes  that  the  warning 
"Avoid  contact  with  the  eyes"  should 
appear  in  the  labeling  of  all  sunscreen- 
containing  products  except  for  those 
products  that  are  not  intended  for  use 
around  or  near  the  eyes,  such  as  lip 
balms  and  lipsticks.  (See  comment  52.) 
The  agency  considers  this  warning  to  be 


necessary  because  most  sunscreen 
products  are  used  on  the  face  and  can 
accidentally  get  into  the  eyes.  Moreover. 
the  agency  believes  that  a  warning 
statement  similar  to  that  suggested  by 
the  comment  would  be  additional  useful 
information  to  a  consumer  because  any 
sunscreen  used  on  a  consumer's  face 
could  get  into  the  eyes.  Similar 
warnings  (e.g..  "Avoid  contact  with 
eyes.  In  case  of  contact,  flush  eyes  with 
water"  and  "Avoid  contact  with  eyes, 
eyehds  and  mouth.  If  contact  occurs, 
rinse  thoroughly  with  water.")  currently 
appear  on  some  OTC  sunscreen  drug 
products  (Ref.  1).  The  agency  notes  that 
the  comment  has  included  the  word 
"tepid"  in  the  warning  to  describe  the 
type  of  water  that  should  be  used  to 
rinse  the  eyes.  However,  the  comment 
did  not  provide  any  reason  for  this 
change.  The  agency  is  not  aware  of  any 
reason  to  specify  that  "tepid"  water 
must  be  used.  Accordingly,  tlje  agency 
is  proposing  to  amend  the  Panels 
recommended  warning  in 
§352.50(c)(l){ii)  as  follows:  "Avoid 
contact  with  the  eyes.  If  contact  occurs, 
rinse  eyes  thorou^ly  with  water  "  and 
to  include  the  revised  warning  in 
proposed  §352.52(c){l)(n). 

The  agency  disagrees  with  the 
comment  that  products  containing 
padimate  O  should  not  be  required  to 
bear  the  eye-contact  warning.  The  Panel 
stated  that  2  and  5  percent  padimate  O 
in  mineral  oil  was  not  a  primary  irritant 
to  the  cornea  and  iris  of  test  animals. 
The  Panel  noted  that,  in  one  study,  2 

Eercent  padimate  O  was  at  the  upper 
mit  of  the  mild  primary  irritant  range 
in  regard  to  its  effect  on  this 
conjunctiva,  as  hyperemia  was 
observed.  In  other  eye  irritation  ."ttudies, 
5  percent  padimate  O  caused  slight 
redness  of  the  conjunctiva  of  each  test 
animal  on  the  first  and  second  days 
following  treatment  (43  FR  38244).  The 
Panel  did  not  review  all  possible 
sunscreen  drug  product  formulations. 
The  agency  believes  that  vehicles  used 
to  formulate  the  various  sunscreen 
products  may  have  different  effects  on 
the  eye(s)  and  might  also  cause 
irritation.  Therefore,  if  padimate  O  is 
included  in  the  final  monograph  (see 
preamble  discussion  of  padimate  O 
above),  products  containing  this  active 
ingredient  would  not  be  exempted  from 
the  eye-contact  warning. 

Refermca 

(1)  Labeling  contained  in  OTC  Vol. 
06ATFM.  Docket  No.  78N-00.38.  Dockets 
Management  Branch. 

63.  Several  comments  described 
adverse  reactions  resulting  from  the  use 
of  sunscreen  drug  products  containing 
aminobenzoic  add.  One  comment 
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reported  experiencing  swelling  of  the 
face,  swelling  of  the  eyes  causing  them 
to  close,  and  an  allergic  skin  reaction 
after  using  a  sunscreen  drug  product 
containing  aminobenzoic  acid  in  a 
cream  formulation.  The  comment 
recommended  that  the  labels  of 
sunscreen  drug  products  containing  this 
ingredient  display  a  prominent  warning 
for  the  benefit  of  consumers  with 
allergies.  A  second  comment  reported 
that  several  trials  had  shown 
aminobenzoic  acid  to  sting  and  bum. 
(No  supporting  data  or  literature 
references  were  submitted.)  The 
comment  stated  that  only  3  percent 
aminobenzoic  acid  is  allowed  in  Europe 
and  that  no  European  company  uses 
aminobenzoic  acid.  The  comment 
submitted  an  abstract  of  a  presentation 
by  Hodges,  et  al.  (Ref.  1)  regarding  the 
sensitizing  effect  of  aminobenzoic  acid 
in  a  test  on  Escherichia  coli  (E.  coli).  A 
third  comment  expressed  concern  that 
the  warning  on  a  sunscreen  drug 
product  containing  aminobenzoic  acid 
was  not  strong  enough.  The  comment, 
from  a  consumer  who  once  had  skin 
cancer,  reported  experiencing  a  rash 
after  using  the  product  on  a  substantial 
area  of  the  body.  The  comment  added 
that  many  people  who  will  use  these 
sunscreens  have  had  skin  cancer  or  very 
sensitive  skin.  A  fourth  comment 
recommended  that  FDA  publicize  safety 
guidelines  for  sunscreen  ingredients 
and,  if  hazards  are  present,  weigh  these 
hazards  against  the  hazards  of 
overexposure  for  sun-sensitive  people. 

One  comment  requested  that  the 
agency  consider  labeling  sunscreen  drug 
products  in  clear,  bold  letters  as  either 
"PABA  SUNSCREEN"  or  "NON-PABA 
SUNSOIEEN."  The  comment  stated  thet 
products  appropriately  labeled  will 
enable  consumers  to  choose  the  proper 
sunscreen.  Two  other  comments 
disagreed  with  this  comment.  One 
comment  stated  that  because  PABA  (i.e., 
aminobenzoic  acid)  and  its  derivatives 
are  active  sunscreen  ingredients,  they 
must  already  be  listed  in  the  labeling  of 
OTC  sunscreen  drug  products.  The 
comment  maintained  that  consumers 
who  are  concerned  about  the  presence 
of  these  ingredients  need  only  check  the 
active  ingredient  list  to  ascertain  their 
presence  in  the  sunscreen  drug  product. 
The  comment  added  that  requiring  a 
statement  in  "bold  letters"  is 
unnecessary  and  urged  the  agency  not  to 
adopt  this  recommendation.  The  other 
comment  stated  that  there  is  no  reason 
to  treat  aminobenzoic  acid  differently 
from  other  sunscreen  active  ingredients. 

The  agency  is  aware  that  some 
individuals  can  have  moderate  or  acute 
adverse  reactions  to  active  ingredients 
which  cause  no  reactions  in  most 


people.  The  Panel,  in  reviewing  the 
submitted  literature  on  the  safety  of 
aminobenzoic  acid,  determined  that  the 
incidence  of  adverse  reactions  to 
aminobenzoic  acid  was  low  and 
individual  intolerance  was  rare  (43  FR 
38206  at  38220).  In  the  submitted 
abstract  (Ref.  1),  Hodges,  et  al.  report  on 
the  survival  levels  of  a  repair  deficient 
strain  of  E.  coli  following  exposure  to 
313  nm  UV  radiation  and  to  varying 
concentrations  of  aminobenzoic  acid  up 
to  a  maximum  of  0.1  percent.  The 
abstract  states  that  the  survival  level  of 
the  bacteria  decreases  with  increasing 
concentrations  of  aminobenzoic  acid. 
The  abstract  does  not  explain  how  the 
effect  of  aminobenzoic  acid  on  the 
survival  level  of  a  repair  resistant  strain 
of  E.  coh  can  be  extrapolated  to  humans. 

The  agency  has  reviewed  its  adverse 
reaction  files  for  the  years  1979  to  1989; 
14  cases  of  adverse  reactions  associated 
with  the  use  of  sunscreen  products 
containing  aminobenzoic  acid  were 
reported  to  FDA  (Ref.  2).  The  reports 
show  that  allergic  reaction,  rash, 
pruritus,  dermal  exfoliation,  and  a  few 
other  problems  occurred.  However,  only 
one  report  showed  a  serious  reaction 
that  might  be  attributed  to 
aminobenzoic  acid.  Because  the 
reported  adverse  reactions  were  mostly 
dermal  problems,  the  agency  agrees 
with  tlie  Panel  that  the  appropriate 
warning  for  sunscreen  products 
containing  aminobenzoic  acid  would  be 
"Discontinue  use  if  signs  of  irritation  or 
rash  appear."  However,  the  agency  is 
proposing  to  add  to  the  Panel's 
recommended  warning  additional 
guidance  to  the  consumer,  i.e.,  "If 
irritation  or  rash  persists,  consult  a 
doctor."  This  addition  to  the  warning  is 
proposed  in  §  352.52(c)(l)(iii).  The 
agency  believes  that  these  proposed 
warning  statements  are  sufficient  to 
alert  consumers  to  the  possibility  of  an 
allergic  reaction  to  aminobenzoic  acid 
or  any  other  sunscreen  active 
ingredient.  Therefore,  it  is  unnecessary 
for  a  product  to  be  labeled  as  either  a 
"PABA  SUNSCREEN"  or  a  "NON-PABA 
SUNSCREEN."  In  addition,  the  agency 
notes  that  the  official  name  for  PABA  is 
aminobenzoic  acid  and  that  is  the  name 
that  should  be  used  in  labeling  (see 
comment  30). 

RBfsivncn 

(1)  Hodges.  N.D.M..  S.H.  Moss,  and  D.S.G. 
Davies.  "The  Sensitizing  Effect  of  a 
Sunscreen  Agent,  Para-aminobenzoic  Acid, 
on  Near  Ultraviolet  Induced  Damage  in  a 
Repair  Deficient  Strain  of  Escherichia  coli," 
abstract  of  a  paper  presented  at  the  7th 
International  Congress  on  Photobiology, 
September  1976.  Rome. 

(2)  Department  of  Health  and  Human 
Services,  Pood  and  Drug  Administration. 


Adverse  Reaction  Summary  Listings  for  the 
years  1979  to  1989.  OTC  Vol.  06ATFM. 
Docket  No.  7BN-0038.  Dockets  Management 
Branch. 

64.  In  response  to  the  January  26. 
1988  public  meeting  at  which 
sunscreens  with  SPF  values  above  15 
and  sunscreen  testing  methods  were 
discussed,  one  comment  suggested  that 
sunscreens  with  SPF  values  of  15  or 
above  should  include  ingredients  that 
offer  UVA  protection  or  prominently 
state  that  the  product  does  not  provide 
UVA  protection.  The  comment 
indicated  that  the  consumer  is  entitled 
to  know  if  a  high  SPF  product  does  or 
does  not  provide  substantial  protection 
against  UVA  because  the  scientific 
hterature  suggests  that  UVA  is  just  as 
hkely  as  UVB  to  contribute  to 
photoaging  and  skin  cancer  and,  in 
cases  of  prolonged  exposure,  erythema. 

Another  comment  also  indicated  that 
the  consumer  is  entitled  to  know  if  a 
high  SPF  product  does  or  does  not  offer 
substantial  broad  spectrum  protection. 
The  comment  contended  that 
consumers  purchasing  high  SPF 
products  are  as  much  interested  in  the 
antiaging  and  anticancer  benefits  of  the 
products  as  they  are  in  the  erythema 
protection  benefits.  Moreover,  the 
comment  added,  the  proposed 
monograph  encourages  consumers  to 
focus  on  photoaging  and  skin  cancer 
concerns  in  that  it  permits 
manufacturers  to  claim  that  sunscreen 
drug  products  offer  such  protection. 
Because  both  UVA  and  UVB  spectra 
contribute  to  photoaging  and  skin 
cancer,  as  well  as  erythema,  the 
comment  recommended  that  the  agency 
consider  requiring  manufacturers  to 
disclose  the  absence  of  UVA  protection 
in  high  SPF  products. 

One  comment  was  concerned  that 
subjects  taking  part  in  the  testing  of  high 
SPF  sunscreen  drug  products  will 
receive  very  high  doses  of  intermediate 
and  long-wave  UVA  radiation  iuiless  the 
product  under  test  contains  an  agent 
that  blocks  out  these  wavelengths,  or  the 
solar  simulator  is  appropriately  filtered. 
The  comment  added  that  similar 
concerns  apply,  to  some  extent,  to  the 
use  by  consumers  of  products  that  do 
not  include  an  appropriate  UVA 
blocking  agent.  Another  comment  stated 
that  for  sunscreens  with  SPF  values 
higher  than  10,  the  amount  of  unfiltered 
UVA  is  such  that  aggression  of  tegument 
tissues  is  important.  The  comment 
added  that  this  type  of  aggression  is  not 
detected  by  erythema,  which  is  the 
recommended  and  available  end  point 
for  the  sunscreen  testing  procedures. 

As  stated  in  comment  53.  the  agency 
is  aware  that  UVA  radiation  contributes 
to  both  acute  and  chronic  skin  damage 
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luch  as  erythema,  melanogenesis, 
carcinogenesis,  drug-induced 
photosensitivity,  and  photoaging. 
$unscreens  with  higher  SPF  values 
allow  consumers  to  remain  in  the  sun 
for  long  periods  of  time  without 
burning,  thus  increasing  UVA  exposure. 
The  agency  believes  that  protection 
against  UVA  radiation  may  be  as 
important  to  a  consumer's  well-being  as 
protection  against  UVB  radiation. 
Therefore,  the  agency  is  proposing  in 
this  tentative  final  monograph 
conditions  under  which  an  OTC 
sunscreen  drug  product  may  identify 
itself  as  a  "broad  spectrum"  sunscreen. 
Such  a  product  would  be  able  to  include 
UVA  protection  claims  in  its  labeling  as 
discussed  in  comment  53. 

Regarding  the  comments' 
recommendation  that  manufacturers  be 
required  to  disclose  in  labeling  the 
absence  of  UVA  protection  in  some  high 
SPF  products,  the  agency  beUeves  there 
is  some  merit  to  this  recommendation. 
Persons  using  such  products  have  a 
tendency  to  remain  in  the  sun  for  long 
periods  of  time,  with  increased 
exposure  to  UVA  radiation.  The  agency 
is  proposing  in  this  tentative  final 
monograph  that  sunscreen  drug 
products  that  provide  both  UVA  and 
UVB  protection  be  allowed  to  state  that 
they  are  a  "broad  spectrum"  sunscreen 
and  that  they  provide  protection  against 
UVA  radiation.  FDA  believes  that  the 
message  that  the  comments  have 
recommended  (i.e..  does  not  provide 
UVA  protection)  would  be  useful  to 
consumers,  and  the  agency  wants  to 
develop  language  that  would  be 
meaningful  to  consumers.  (Normally, 
the  labeling  of  OTC  drug  producis  does 
not  contain  "negative"  statements — i.e., 
that  the  product  does  not  do  a  certain 
thing.  Some  manufacturers  have  done  so 
for  ingredients  voluntarily,  e.g.. 
"Contains  no  caffeine.")  Possible 
language  that  could  be  used  in  this 
situation  includes  "does  not  provide 
UVA  protection"  or  "does  not  provide 
brpad  spectrum  protection."  The  agency 
invites  further  comment  as  to  whether 
such  information  should  be  required  in 
the  labeling  of  OTC  sunscreen  drug 
products  and  how  it  could  best  be 
presented  to  users  of  these  products. 
The  agency  also  requests  available  data 
that  show  consumers'  understanding 
and  knowledge  of  terms  such  as  "UVA," 
"UVB."  and  "broad  spectrum"  as 
related  to  sunscreen  drug  products.  At 
this  time,  the  agency  is  not  proposing 
any  specific  language  requiring  a 
manufacturer  to  disclose  the  absence  of 
UVA  protection  for  a  sunscreen  product 
with  an  SPF  value  of  15  or  above.  The 
agency  also  invites  comments  as  to 


whether  such  information  should 
appear  only  in  the  labeling  of  sunscreen 
drug  products  with  an  SPF  value  of  15 
or  above  or  should  appear  in  the 
labeling  of  any  sunscreen  drug  product 
not  providing  such  protection  regardless 
of  its  SPF  value.  The  agency  will 
address  this  issue  further  in  a  future 
issue  of  the  Federal  Register  after 
evaluating  the  comments  received. 
65.  One  comment  stated  that  care 
must  be  taken  in  recommending 
sunscreens  for  chronic  use  because  they 
suppress  cutaneous  vitamin  D3 
synthesis.  To  support  its  contention,  the 
comment  cited  a  recent  paper  by 
Matsuoka.  et  al.  (Ref.  1)  in  which  a 
single  application  of  an  aminobenzoic 
acid-containing  sunscreen  (SPF  8) 
interfered  with  the  cutaneous  synthesis 
of  vitamin  D3. 

Although  exposure  of  the  skin  to  UVB 
radiation  produces  a  variety  of 
pathological  effects  such  as  sunburn, 
immunological  changes,  and  skin 
cancer,  UVB  radiation  is  essential  for 
the  endogenous  production  of  vitamin 
D3.  The  relationship  of  sunshine  to 
vitamin  D3  and  the  normal  growth  and 
development  of  the  skeleton  is  well 
known  (Ref.  2).  The  agency  is  aware  that 
there  is  evidence  that  vitamin  Eh 
synthesis  is  inhibited  by  the  use  of 
sunscreen  drug  products.  However. 
Matsuoka,  et  al.  (Ref.  1}  stated  that  the 
effect  of  sunscreen  drug  products  to 
limit  or  prevent  the  cutaneous 
production  of  vitamin  03  is  probably  of 
little  consequence  for  children  and 
young  adults  who  obtain  adequate 
vitamin  D  nutrition  from  their  diet  and 
frequent  exposure  to  sunlight.  They 
added  that  the  elderly,  who  are  more 
prone  to  developing  vitamin  D 
deficiency,  could  increase  their  risk  of 
vitamin  D  deficiency  if  they  consistently 
apply  a  sunscreen  before  going 
outdoors.  The  authors  suggested  that 
elderly  chronic  users  of  sunscreens 
should  be  routinely  investigated  for 
vitamin  D  deficiency.  A  1989  NIH 
consensus  development  conference 
basically  agreed  that,  in  the  United 
States,  sunscreen  inhibition  of  vitamin 
D3  sjmthesis  does  not  present  a  health 
hazard  for  the  pediatric  population, 
although  deficiencies  may  exist  in 
elderly  populations  (Ref.  2).  Matsuoka, 
et  al.  (Ref.  1)  recommended  that  elderly 
persons  who  might  be  at  risk  from 
constant  use  of  a  sunscreen  may  be 
advised  to  take  supplemental  vitamin  Eh 
cr  to  omit  sunscreen  use  and  expose 
their  skin  only  to  suberythemal  doses  of 
sunlight.  In  the  case  of  prolonged 
outdoor  activities,  a  topical  sunscreen 
may  be  applied  immediately  after  the 
initial  exposure. 


The  comment  did  not  distinguish 
"oetween  the  use  of  sunscreens  by  any 
age  group.  The  agency  does  not  believe 
that  there  should  be  a  warning  on 
sunscreen  drug  products  regarding 
vitamin  Eh  suppression,  because  such  a 
warning  might  discourage  the  use  of 
sunscreens,  especially  in  children.  Both 
Matsuoka.  et  al.  (Ref.  1),  and  the  NIH 
consensus  development  conference  (Ref. 
2)  stated  that  the  inhibition  of  vitamin 
D3  synthesis  by  sunscreens  does  not 
present  a  health  hazard  for  the  pediatric 
population.  Further,  the  agency 
considers  the  use  of  sunscreens  in 
children  to  be  especially  important 
because  much  of  the  skin  damage  that 
appears  in  adulthood  is  a  cumulative 
result  of  sun  exposure  in  childhood 
(Ref.  3).  The  NIH  consensus 
development  conference  stated  that  it  is 
important  for  the  public  health  that  . 
sunscreen  drug  products  be  used 
frequently  and  properly  (Ref.  2).  The 
agency  concurs  and  is  proposing 
labeling  that  it  hopes  will  meet  these 
objectives.  The  agency  invites  pulilic 
comment  on  whether  any  of  the  above 
information  related  to  the  use  of 
sunscreens  by  elderly  persons  should 
appear  in  the  labeling  of  sunscreen  drug 
products. 
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K.  Comments  on  Directions  for 
Sunscreen  Drug  Products 

66.  Referring  to  the  "Directions  for 
use"  in  §  352.50(d),  in  which  the  Panel 
recommended  that  all  sunscreen 
products  be  applied  liberally,  one 
comment  contended  that  liberal  or 
heavy  application  is  not  required  for 
some  formulations  to  be  effective  and, 
in  some  cases,  may  decrease  efficacy. 
The  comment  stated  that  because 
certain  vehicles  "crack,  peel  or  pill" 
when  applied  too  heavily,  these 
products  require  an  even  application  to 
dry  skin.  The  comment  argued  that, 
because  sunscreen  products  aT>i 
available  in  a  variety  of  forms  (oils, 
lotions,  creams,  sprays,  etc.),  the 
monograph  should  allow  manufacturers 
to  develop  specific  apphcation 
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instructions  based  on  clinical 
experience  with  the  formulation. 

The  agency  has  reviewed  the 
suggested  changes  and  agrees  with  the 
comment  that  the  proper  use  of  some 
formulations  does  not  require  hberal  or 
heavy  application  for  the  reasons  stated 
by  the  comment.  Therefore,  to  allow  for 
variations  in  the  application  of  different 
product  formulations,  the  agency 
believes  that  the  Panel's  recommended 
directions  in  §  352.50(d)  (1)  and  (2)  may 
not  be  adequate  for  all  types  of 
sunscreen  drug  products. 

To  accommodate  the  various  dosage 
forms  of  sunscreen  drug  products  that 
are  available,  the  agency  is  including  in 
proposed  §  352.52(d)  only  brief, 
required  directions  for  sunscreen  drug 
products.  The  monograph  will  also 
provide  that  manufacturers  can 
voluntarily  expand  and  supplement 
these  required  directions  with  more 
detailed  instructions  applicable  to  a 
particular  product  formulation  and 
dosage  form.  In  addition,  as  discussed 
in  comment  105.  the  agency  is 
proposing  that  manufacturers  determine 
the  waiting  period  (the  time  between 
applying  a  sunscreen  drug  product  and 
exposing  the  test  site  to  water,  if 
applicable)  for  water  resistant  and  very 
water  resistant  sunscreen  drug  products 
and  include  this  information  in  the 
labeling.  Accordingly,  the  agency  is 
proposing  the  following  directions  in 
§  352.52(d): 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions".  More  detailed  directions 
applicable  to  a  particular  product 
formulation  (e.g.,  cream,  gel.  lotion,  oil. 
spray,  etc.)  may  also  be  included. 

(1)  For  products  containing  any 
ingredient  in  §352.10  that  do  not  satisfy 
the  water  resistant  or  very  water 
resistant  testing  procedures  in  §  352. 76. 
"Adults  and  children  6  months  of  age 
and  over:  Apply"  (select  one  or  more  of 
the  following,  as  applicable:  "liberally." 
"generously.  "  "smoothly."  or  "evenly") 
"before  sun  exposure.  Reapply  after 
swimming,  excessive"  (select  one  of  the 
following:  "sweating,"  or  "perspiring,") 
"or  anytime  after  towel  drying.  Children 
under  2  years  of  age  should  use 
sunscreen  products  with  a  minimum 
SPF  of  4.  Children  under  6  months  of 
age:  consult  a  doctor." 

(2)  For  sunscreen  products  containing 
any  ingredient  in  §  352.10  that  satisfy 
the  water  resistant  or  very  water 
resistant  testing  procedures  in  §352.76. 
"Adults  and  children  6  months  of  age 
and  over:  Apply"  (select  one  or  more  of 
the  following,  as  applicable:  "liberally," 
"generously,"  "smoothly,"  or  "evenly") 
"(insert  appropriate  time  interval,  if  a 


waiting  period  is  needed)  before  sun  or 
water  exposxue.  Reapply  after"  [select 
one  of  the  following:  "40  minutes"  (if 
water  resistant)  or  "80  minutes"  (if  very 
water  resistant)]  "of  swimming  or 
excessive"  (select  one  of  the  following: 
"sweating."  or  "perspiring.")  "or 
anytime  after  towel  drying.  Children 
under  2  years  of  age  should  use 
sunscreen  oroducts  with  a  minimum 
SPF  of  4.  Cnildren  under  6  months  of 
age:  consult  a  doctor." 

67.  Referring  to  the  directions  for 
water  resistant  sunscreen  drug  products 
recommended  by  the  Panel  in 
S  352.50(d)(2)(i),  one  comment  objected 
to  the  requirement  for  reapplication 
after  40  minutes  in  the  water.  Because 
a  product  must  retain  its  original  PCD 
after  40  minutes  'of  swimming  in  order 
to  qualify  as  water  resistant,  the 
comment  found  the  requirement  to 
reapply  the  product  after  this  time 
period  to  be  contradictory.  The 
comment  requested  that  the  monograph 
be  revised  to  allow  manufacturers  the 
option  of  testing  to  determine  the 
minimum  immersion  period  that  would 
cause  a  reduction  in  the  product's  PCD 
value  and  then  labeling  tiie  product 
with  the  reapplication  instructions 
based  on  these  test  results. 
Alternatively,  the  comment  stated  that 
those  manufacturers  not  wanting  to 
conduct  further  tests  would  be  required 
to  use  the  40-minute  reapplication  time. 
The  comment  added  that  these  options 
should  also  apply  to  the  directions  for 
waterproof  and  sweat  resistant  products. 
(The  agency  is  substituting  the  term 
"very  water  resistant"  in  place  of  the 
term  "waterproof  in  this  tentative  final 
monograph.  See  comment  50.) 

Another  comment  stated  that  the 
Australian  standard,  AS2604-1986, 
allows  only  the  claim  "water  resistant," 
but  gives  reasonable  scope  in  that  the 
label  claim  can  include  now  long 
consumers  can  stay  in  the  water  before 
reapplication  is  necessary.  For  example, 
the  comment  noted  that  several 
products  are  now  claiming  "water 
resistant  for  up  to  two  hours." 

The  agency  disagrees  with  the 
comment's  suggestion  that  the 
monograph  be  revised  to  allow 
manufacturers  to  test  for  the  minimum 
immersion  period  that  would  cause  a 
reduction  in  the  product's  PCD  and  to 
include  this  time  for  reapplication  of  the 
product  in  the  directions  for  use.  The 
directions  to  reapply  a  water  resistant 
simscreen  drug  product  after  40  minutes 
in  water  are  based  on  the  testing 
guidelines  for  establishing  that  the 
product  is  water  resistant.  In  order  to  be 
labeled  as  a  water  resistant  sunscreen 
drug  product,  the  SPF  value  of  the 
product  after  water  immersion  testing 


must  remain  within  the  PCD  range  into 
which  the  product  was  originally 
categorizea.  This  time  is  included  in  the 
monograph  directions  applicable  to 
such  a  product  because  it  ensures  a  safe 
lower  limit  of  the  effectiveness  of  the 
product. 

The  agency  believes  that  permitting  a 
proliferation  of  reapplication  times, 
oased  upon  the  actual  time  period  a 
product  can  retain  its  PCD  while 
undergoing  water  immersion  testing, 
would  lead  to  consumer  confusion  and 
may  be  unsafe.  In  general,  sunscreen 
drug  products  should  be  reapplied 
frequently  in  order  to  be  most  effective. 
The  agency  believes  that  consumers 
should  be  encouraged  to  reapply  water 
resistant  or  very  water  resistant 
sunscreen  drug  products  at  minimal 
time  intervals.  A  water  resistant  or  very 
water  resistant  sunscreen  drug  product 
should  enable  an  individual  to  maintain 
a  certain  level  of  protection  from  the 
harmful  rays  of  the  sun.  This  is 
especially  important  for  individuals 
with  a  high  risk  of  wash-off  such  as 
children  who  may  be  constantly  in  and 
out  of  the  water  and  who  may  remain 
in  a  beach/pool  environment  for  long 
periods  of  time.  The  agency  considers 
two  designations  (i.e.,  water  resistant  for 
40  minutes  and  very  water  resistant  for 
80  minutes)  to  be  adequate  as  to  the 
number  of  categories  and  times 
appropriate  for  the  safe  and  effective  use 
of  such  products.  The  agency  believes 
that  requiring  the  labeling  to  state  that 
the  product  should  be  reapplied  after  40 
minutes  for  water  resistant  or  after  80 
minutes  for  very  water  resistant 
sunscreen  drug  products  helps  to  ensure 
that  consumers  receive  maximum 
protection  from  sunlight  both  when  in 
and  out  of  water. 

Regarding  the  comment's  statement 
that  the  options  it  suggested  for  water 
resistant  products  should  also  apply  to 
very  water  resistant  and  sweat  resistant 
sunscreen  drug  products,  the  agency 
agrees  with  the  reapplication  times 
included  in  the  Panel's  recommended 
directions  in  §  352.50(d)(2)(ii)  for  very 
water  resistant  simscreen  drug  products. 
If  the  product  maintains  its  PCD  after  80 
minutes  of  water  immersion,  it  can  be 
labeled  "very  water  resistant"  and 
contain  directions  for  reapplication  after 
80  minutes.  The  agency  is  not  including 
the  Panel's  recommended  "sweat 
resistant"  test  or  directions  for  use  of 
products  that  satisfy  the  sweat 
resistance  test  in  this  tentative  final 
monograph.  A  product  that  passes  the 
water  resistant  or  very  water  resistant 
tests  is  also  permitted  to  make  "sweat 
resistant"  claims.  (See  comment  100.) 
The  agency  believes  that  consimiers 
should  be  directed  to  reapply  water 
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resistant  and  very  water  resistant 
sunscreen  drug  products  after  40  or  80 
minutes,  as  appropriate.  Therefore,  the 
agency  is  including  the  Panel's 
recommended  times  for  reappiication  of 
water  resistant  and  very  water  resistant 
sunscreen  drug  products  in  the 
directions  for  use  of  these  products  in 
proposed  §  352.52(d)(2). 

68.  One  comment  recommended  that 
labeling  directions  include  the 
following  statement  in  block  letters: 
"FOR  INFORMATION.  ASK  A 
PHARMAQST.'  The  comment 
contended  that  consumers,  especially 
the  young,  do  not  read  directions  and 
that  a  grading  system  for  sunscreens 
would  be  confusing.  The  comment 
added  that  pharmacists  could  put  up 
informative  posters  or  displays  and 
distribute  leaflets  prepared  in  English 
and  Spanish  at  no  cost  to  the 
government. 

As  discussed  in  comment  44.  the 
grading  system  is  clearly  explained  in 
the  labeling  recommended  by  the  Panel 
and  proposed  in  §  352.52(e).  Therefore, 
the  agency  sees  no  need  to  require  the 
labeling  statement  requested  by  the 
comment.  The  agency  has  stated  many 
times  that  the  pharmacist  is  a  valuable 
source  of  health  care  information. 
Pharmacists  are  available  to  provide 
information  about  the  grading  system 
for  sunscreens  to  consumers  who 
require  assistance. 

L  Comments  on  Professional  Labeling 
for  Sunscreen  Drug  Products 

69.  Several  comments  requested 
labeling  that  includes  indications  for  the 
use  of  sunscreens  for  pathological 
conditions.  Some  of  these  comments 
requested  professional  labeling,  while 
others  requested  consumer  labeling. 

One  comment  stated  that  the  Panel 
should  have  included  a  discussion  of 
special  types  of  sunscreens  useful  for 
patients  with  polymorphic 
photodermatitis,  drug  photosensitivity, 
and  other  types  of  photodermatitis.  A 
reply  comment  agreed  with  the 
comment  and  suggested  that  a  section 
for  professional  labeling  be  incorporated 
into  the  tentative  final  monograph  to 
include  an  indication  for  patients  with 
folar  urticaria,  polymorphic  light 
eruptions,  drug  photosensitivity,  and 
other  types  of  photodermatitis  where 
sunscreen  therapy  is  indicated.  The 
reply  comment  felt  that  the  Panel 
recognized  that  some  sunscreening 
agents,  such  as  the  benzophenones. 
provide  protection  through  extended 
wavelength  regions,  and  that  opaque 
sunscreens  containing  a  physical 
sunscreening  agent,  such  as  titanium 
dioxide,  also  provide  broad-spectrum 
protection.  This  comment  stated  that  it 


"would  support  indications  for  products 
with  an  appropriate  absorption 
spectrum  for  the  prevention  of.  or 
decrease  exacerbation  of,  diseased  states 
effected  by  the  specific  spectra  screened 
by  the  screening  products." 

One  comment  from  a  person  who  has 
systemic  lupus  erythematosus  (SLE) 
stated  that  this  condition  is  exacerbated 
by  exposure  to  sun.  fluorescent  lights. 
X-rays,  etc.  The  comment  added  that 
people  with  this  problem  need  accurate 
information  on  sunscreen  preparations, 
such  as  how  often  to  reapply  die 
product,  ability  to  protect,  etc.  The 
comment  expressed  support  for 
appropriate  labeling  of  a  sunscreen 
product  that  might  help  persons  with 
SLE  to  avoid  flareups  of  fever  and  pain 
caused  by  the  sun's  rays. 

One  comment  stated  that  there  was  a 
need  in  the  proposed  labeling  system  for 
"one  more  category"  that  would  be  for 
persons  with  reactions  such  as  a  rash  on 
exposure  to  sunlight.  The  comment 
requested  labeling  information  that 
would  allow  persons  who  develop  a 
rash  on  exposure  to  sunhght  to  choose 
an  effective  sunscreen  product  without 
consulting  a  doctor. 

Although  many  photodermatoses 
have  been  described,  the  exact  etiology 
of  most  of  these  light-related  skin 
diseases  is  not  known  (Ref.  1).  The 
agency  does  not  believe  that  the  labeling 
for  OTC  sunscreen  drug  products 
should  include  indications  for  the  use  of 
sunscreens  to  protect  against 
photodermatoses.  In  order  to  prescribe 
the  appropriate  sunscreen  drug  product 
for  a  particular  photodermatosis,  it  is 
necessary  to  know  the  action  spectrum 
(i.e..  limits  of  the  wavelength  region) 
that  causes  a  particular  photodermatosis 
(Ref.  2)  because  that  portion  of  the 
spectrum  must  be  blocked  in  order  to 
protect  against  the  photodermatosis. 
Pathak.  et  al.  (Ref.  2)  have  identified 
various  action  spectra  for  responses  of 
human  skin  to  solar  radiation.  The 
condition  of  variegate  porphyria  can  be 
caused  by  a  range  of  wavelengths 
between  390  and  600  nm  with  a 
maximum  effect  between  390  and  420 
nm.  Drug  photosensitivity  reactions  can 
be  caused  by  wavelengths  between  300 
and  400  nm  with  a  maximum  reaction 
between  320  and  380  nm.  The  range  of 
effective  wavelengths  implicated  in 
certain  solar  urticaria  is  290  to  380  nm 
with  a  maximum  reaction  between  290 
and  320  nm  (Ref.  2).  In  order  to 
successfully  protect  against  a 
photodermatosis  with  a  sunscreen  drug 
product,  the  agency  believes  that  a 
clinical  diagnosis  is  necessary.  Sun 
protection  measures  in  persons  with 
photodermatoses  must  be 
individualized  to  reflect  the  nature  of 


the  disorder,  the  causative  wavelengths 
of  sunlight,  the  individual's  exposure 
habits,  and  the  severity  of  the  disease. 
The  recommended  measures  for 
individuals  with  photodermatoses  vary 
from  disease  to  disease  and  may  be  very 
different  from  the  recommendations  for 
individuals  without  such  conditions 
(Ref  3).  Because  such  determinations 
cannot  be  made  by  the  consumer,  the 
agency  concludes  that  indications  for 
the  use  of  sunscreen  drug  products  for 
protection  against  photodermatoses 
should  only  be  made  in  a  professional 
context. 

Regarding  professional  labeling 
specific  to  photodermatoses,  the 
comments  suggested  indications  for 
special  types  of  sunscreen  products  that 
may  be  useful  for  persons  with 
photodermatitis.  However,  the 
comments  did  not  provide  any  data  to 
establish  appropriate  indications  for 
such  use.  Therefore,  the  agency  has  no 
basis  at  this  time  for  including 
professional  or  consumer  labeling  in  the 
tentative  final  monograph.  Nevertheless, 
the  agency  invites  the  submission  of 
data  that  would  establish  appropriate 
professional  labeling  for  sunscreen  drug 
products  for  persons  with 
photodermatitis  and  the  other 
conditions  described  by  the  comments. 
(See  comment  33.)  Any  data  submitted 
on  specific  claims  for  specific  sunscreen 
ingredients  will  be  reviewed  by  the 
agency  and  addressed  in  the  final 
monograph. 

The  agency  notes  that  many  of  the 
conditions  described  by  the  comments 
may  be  caused  by  or  exacerbated  by 
exposure  to  UVA  radiation  (Ref.  2).  If  a 
Category  I  sunscreen  ingredient  is 
shown  to  have  an  absorption  spectrum 
that  extends  to  360  nm  or  above  in  the 
UVA  range,  and  a  product  containing 
that  ingredient  can  demonstrate  UVA 
protection  using  appropriate  testing 
procedures  that  the  agency  is  proposing 
be  developed,  that  product  may  include 
UVA  protection  claims  in  its  labeling. 
(See  comment  53.)  Such  a  claim  would 
imply  nonspecific  protection  against 
UVA  induced  photodermatoses. 

Reference* 

(1)  Ippen.  H.,  "Photodermatoses,"  in  "The 
Science  of  Phofomedicine,"  edited  by  J  D. 
Regan  and  J.A.  Parrish,  Plenum  Press.  New 
York,  pp.  349-350,  19«2. 

(2)  Pathak.  M.,  et  al.,  •'Protecfion  of  Skin 
Against  Solar  Radiation,"  in  "The  Science  of 
Photomedicine,"  edited  by  J.D.  Regan  and 
J.A.  Parrish,  Plenum  Press,  New  York.  pp. 
447-450,  1982. 

(3)  American  Academy  of  Deimatology 
Consensus  Statement,  "Photoaging/ 
Photodamage  as  a  Public  Health  Concern." 
Consensus  Conference  on  Photoaging/ 
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Photodamage,  Boston,  p.  7,  March  3  and  4. 
1988. 

M.  Comments  on  Combination 
Sunscreen  Drug  Products 

70.  One  comment  requested  that 
allantoin  combined  with  aminobenzoic 
acid  be  reclassified  from  Category  III  to 
Category  I  as  a  sunscreen  drug  product. 
The  comment  noted  that  the  Panel 
accepted  the  safety  of  allantoin 
combined  with  aminobenzoic  acid,  but 
requested  further  chemical  data 
affirming  that  this  formulation  is  a 
discrete  chemical  entity  (a  complex)  and 
not  a  mixture,  as  well  as  additional  data 
confirming  its  e.^ectiveness  as  a 
sunscreen  complex.  The  comment 
stated  this  formulation  is  a  true 
chemical  entity  as  shown  by  (1)  the  IR 
and  L'V  absorption  curves  of  allantoin 
combined  with  aminobenzoic  acid,  and 
(2)  the  fact  that  tlie  solubility  of  the 
complex  is  1  to  2  percent  or  more, 
whereas  the  solubility  of  a  mixture  is 
only  0.5  to  0.75  percent.  The  comment 
added  that  the  complex  acts 
synergistically  and  contributes  to  the 
formulation's  moisturizing  properties. 
In  the  case  of  a  mixture  of  allantoin  and 
aminobenzoic  acid,  the  comment 
contended  each  component  acts 
independently  and  not  synergistically. 
The  comment  argued  that  testing  in  over 
500  subjects  demonstrates  that  allantoin 
combined  with  aminobenzoic  acid  is 
effective,  safe,  soothing,  moisturizing, 
and  is  an  anti-irritant.  The  comment 
concluded  that  the  submitted  data 
confirm  the  safety  and  effectiveness  of 
allantoin  combined  with  aminobenzoic 
acid  in  concentrations  from  2  to  6 
percent  with  an  SPF  value  from  6  to  15 
(Ref.  1). 

As  mentioned  by  the  comment,  the 
Panel  determined  that  allantoin 
combined  with  aminobenzoic  acid  is 
safe,  but  concluded  that  the  data  are 
insufficient  to  demonstrate 
effectiveness.  The  Panel  recognized  that 
aliantoin-aminobenzoic  acid  in 
combination  has  shown  sunscreening 
activity  equivalent  to  aminobenzoic  acid 
alone.  However,  the  submitted  studies 
did  not  show  that  the  combination  of 
allantoin  and  aminobenzoic  acid 
possesses  any  greater  sunscreen 
potential  than  aminobenzoic  acid  alone 
(43  FR  38256).  In  addition,  data 
submitted  to  the  Panel  referred  to 
allantoin  combined  with  aminobenzoic 
acid  as  a  complex;  however,  the  studies 
did  not  show  that  there  was 
complexation  involved  between 
allantoin  and  aminobenzoic  acid  or  that 
any  modification  had  resulted  which 
would  alter  in  any  way  the  individual 
characteristics  of  the  parent  compounds 
(43  FR  38206  at  38256  to  38257). 


The  agency  has  reviewed  the  data 
submitted  by  the  comment,  which 
include  UV  and  IR  spectroscopy  curves 
that  were  originally  submitted  to  the 
Panel,  and  other  chemicjil,  clinical,  and 
safety  data  (Ref.  1).  The  agency 
concludes  that  the  chemical  data  are 
insufficient  to  demonstrate  clearly  that 
allantoin  and  aminobenzoic  acid  form  a 
discrete  chemical  entity  whose 
properties  are  different  from  those 
exhibited  by  the  mixture  described  by 
the  comment.  From  the  data,  it  is  not 
possible  to  conclude  that  a  complex  is 
formed  that  exhibits  chemical  and 
physical  properties  not  shown  by  a 
mixture  of  the  components.  In  addition, 
the  data  do  not  address  the  effectiveness 
of  allantoin  combined  with 
aminobenzoic  acid  as  a  sunscreen  agent. 
Therefore,  the  agency  is  proposing  that 
allantoin  combined  with  aminobenzoic 
acid  remain  in  Category  III  in  this 
tentative  final  monograph  when  labeled 
only  as  a  sunscreen.  The  agency's 
detailed  comments  and  evaluation  of 
the  data  are  on  file  in  the  Dockets 
Management  Branch  (Refs.  2  and  3). 

The  agency  notes,  however,  that  0.5  to 
2  percent  allantoin  is  proposed  as  a 
Category  I  skin  protectant  active 
ingredient  (see  the  tentative  final 
monograph  for  OTC  skin  protectant 
drug  products  published  in  the  Federal 
Register  of  February  15,  1983;  48  FR 
6832)  and  that  Category  I  sunscreen 
active  ingredients  may  be  combined 
with  Category  I  skin  protectants.  (See 
comment  71.)  Therefore,  aminobenzoic 
acid,  a  Category  I  sunscreen,  may  be 
combined  with  allantoin.  a  Category  I 
skin  protectant,  provided  the 
combination  is  labeled  as  both  a 
sunscreen  and  a  skin  protectant. 

Referances 

(1)  Comment  No.  C00040.  Docket  No.  78N- 
0038,  Dockets  .Management  Branch. 

(2)  Letter  from  W.E.  Gilbertson.  FDA.  to 
SB.  Mecca.  Schuylkill  Chemical  Co.,  coded 
ANS  81/01/09  to  C00040.  Docket  No.  78N- 
0038.  Dockets  Management  Branch. 

(3)  Letter  from  W.E  Gilbertson.  FDA.  to 
SB.  Mecca.  Schuylkill  Chemical  Co.,  coded 
C00073/ANS.  Docket  No.  78N-O038.  Dockets 
Management  Branch. 

71.  One  comment  stated  that  the 
Panel  discussed  its  desire  to  permit 
combinations  of  sunscreen  and 
nonsunscreen  active  ingredients,  but 
failed  to  provide  for  these  combinations 
in  its  recommended  monograph.  To 
remedy  this  oversight,  the  comment 
recommended  that  the  following  section 
be  established  in  the  monograph: 
"§352.30  Combination  of  sunscreen 
and  nonsunscreen  active  ingredients. 
Two  or  more  sunscreen  active 
ingredients  may  be  combined  with  other 
active  ingredients  provided  that  the 


ingredients  are  generally  recognized  as 
safe  and  effective." 

Although  the  Panel  concluded  that 
"sunscreen  active  ingredients  may  be 
combined  with  other  active  ingredients, 
e.g.,  skin  protectants,  provided  that  the 
ingredients  are  generally  recognized  as 
safe  and  effective,  i.e.,  Category  I  active 
ingredients"  (43  FR  38206  at  38217).  it 
did  not  include  any  such  combinations 
in  its  recommended  monograph  nor  did 
the  comment  provide  any  information 
on  specific  combinations.  The  agency's 
combination  policy  for  OTC  drugs  in 
§  330.10(a){4)(iv)  provides  for  the 
combination  of  two  or  more  safe  and 
effective  active  ingredients  when  each 
ingredient  makes  a  contribution  to  the 
claimed  effect(s);  when  combining  of 
the  active  ingredients  does  not  decrease 
the  safety  or  effectiveness  of  any  of  the 
individual  active  ingredients;  and  when 
the  combination,  when  used  under 
adequate  directions  for  use  and 
warnings  against  unsafe  use,  provides 
rational  concurrent  therapy  for  a 
significant  proportion  of  the  target 
population.  In  addition  to  the  above 
requirements,  the  agency's  "General 
Guidelines  for  OTC  Drug  Combination 
Products"  (Ref.  1)  provide  that  Category 
I  active  ingredients  fi'om  different 
therapeutic  categories  may  be  combined 
to  treat  different  symptoms  concurrently 
only  if  each  ingredient  is  present  within 
its  established  safe  and  effective  dosage 
range  and  the  combination  meets  the 
OTC  combination  policy  in  all  other 
respects. 

In  some  cases,  the  agency  believes 
that  combination  drug  products 
containing  Category  I  sunscreens  and 
active  ingredients  from  other 
therapeutic  categories  may  be  rational. 
In  situations  where  the  skin  is  subjected 
to  the  combined  effects  of  the  sun  and 
wind  that  could  resuU  in  irritating  and 
potentially  harmful  effects  such  as 
chafing,  cracking,  and  windbum  as  well 
as  sunburn,  the  agency  believes  that  a 
combination  drug  product  containing  a 
sunscreen  and  a  skin  protectant  is  a 
rational  combination.  Certain  skin 
protectant  ingredients  (i.e.,  allantoin, 
cocoa  butter,  dimethicone,  glycerin, 
petrolatum,  shark  liver  oil,  and  white 
petrolatum]  are  used  to  help  prevent 
and  temporarily  protect  chafed, 
chapped,  cracked,  or  windbumed  skin 
and  lips.  (See  §  347.50(b)(2)  of  the 
tentative  final  monograph  for  OTC  skin 
protectant  drug  products  (February  15, 
1983;  48  FR  6820  at  6832).)  The  agency 
notes  that  several  products  submitted  to 
the  Topical  Analgesic  Panel  contained 
ingredients  such  as  lanolin,  cocoa 
butter,  allantoin,  glycerin,  or  petrolatum 
in  combination  with  sunscreen 
ingredients.  In  addition  to  sunscreening 
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claims,  these  products  displayed  skin 
protectant  labeling  claims  such  as 
"Protects  from  drying  by  sun,  wind, 
water,"  and  "Moisturizes  skin  to  help 
protect  against  dryness  and  chapping 
due  to  exposure  to  sun  and  wind," 
(Refs.  2,  3,  and  4).  The  agency  believes 
that  the  data  submitted  to  the  Topical 
Analgesic  Panel  (Refs.  2  and  3)  support 
the  safety  and  effectiveness  of  such 
products.  Moreover,  because  the 
pharmacological  action  of  Category  I 
sunscreens  is  similar  (i.e.,  the 
ingredients  screen  or  scatter  the  UV 
radiation  from  the  sun)  and  because  the 
pharmacological  action  of  certain  skin 
protectants  is  similar  (i.e.,  the 
ingredients  are  chemically  inert 
compounds  that  form  a  barrier  on  the 
skin  and  protect  it  against  drying  and 
other  irritations),  the  agency  concludes 
that  any  Category  I  sunscreen  active 
ingredient  can  be  safely  and  effectively 
combined  with  the  following  Category  I 
skin  protectant  active  ingredients: 
allantoin,  cocoa  butter,  dimethicone, 
glycerin,  petrolatum,  shark  liver  oil,  and 
white  petrolatum.  Accordingly,  the 
agency  is  proposing  to  include  new 
paragraphs  (b)  (1)  and  (2)  in  §  352.20.  to 
read  as  follows:  "(b)(1)  Any  single 
sunscreen  active  ingredient  when  used 
in  the  concentration  estabHshed  in 
§  352.10  may  be  combined  with  one  or 
more  skin  protectant  active  ingredients 
identified  in  §  347.10  (a),  (d),  (e).  (0.  (h). 
(i),  and  (j)  of  this  chapter,  provided  the 
finished  product  has  a  minimum  SPF 
value  of  not  less  than  2  as  measured  by 
the  testing  procedures  established  in 
subpart  D  of  this  part  and  provided  the 
product  is  labeled  according  to 
§  352.60"  and  "{b)(2).  Two  or  more 
sunscreen  active  ingredients  when  used 
in  the  concentrations  established  in 
§  352.20(a)(2)  may  be  combined  with 
one  or  more  skin  protectant  active 
ingredients  identified  in  §  347.10  (a), 
(d).  (e),  (0,  (h),  (i),  and  (j)  of  this  chapter, 
provided  the  finished  product  has  a 
minimum  SPF  value  of  not  less  than  2 
as  measured  by  the  testing  procedures 
established  in  subpart  D  of  this  part  and 
provided  the  product  is  labeled 
according  to  §  352.60."  (See  comment 
37  for  a  discussion  of  minimum  dosage 
limits  for  combination  sunscreen  drug 
products.) 

The  agency  does  not  consider  all  skin 
protectant  active  ingredients  to  be 
appropriate  for  combining  with  a 
sunscreen.  Certain  skin  protectant 
ingredients  (i.e.,  aluminum  hydroxide, 
calamine,  kaolin,  zinc  acetate,  zinc 
carbonate,  and  zinc  oxide)  are  indicated 
only  for  drying  the  oozing  and  weeping 
of  poison  ivy,  poison  oak,  and  poison 
oimpr.  There  does  not  appear  to  be  any 


need  to  combine  these  ingredients  with 
sunscreen  ingredients,  nor  is  the  agency 
aware  of  any  such  products  currently 
being  marketed.  Accordingly,  such 
combinations  are  not  being  proposed  in 
this  tentative  final  monograph. 
However,  the  agency  invites  comment 
on  this  proposal. 

The  agency  has  determined  that 
appropriate  labeling  for  combination 
products  containing  sunscreen  and  skin 
protectant  active  ingredients  would  be 
any  applicable  sunscreen  indication 
proposed  in  §  352.52(b)  along  with  the 
skin  protectant  indication  proposed  in 
§  347.50(b)(2).  Because  consumers  use  a 
sunscreen-skin  protectant  drug  product 
primarily  as  a  sunscreen  and  because 
proper  application  is  important  to  the 
safe  and  effective  use  of  a  sunscreen 
drug  product,  the  combination  product 
should  be  labeled  with  the  sunscreen 
directions  for  use  in  §  352.52(d)  of  this 
tentative  final  monograph  that  are 
appropriate  to  the  indication  used  on 
the  product,  the  dosage  form,  and  the 
substantivity  of  the  product  (eg.,  a 
lipstick  that  contains  a  sunscreen  and 
displays  the  indication  "Fihers  out  the 
sun's  rays,"  should  bear  the  following 
directions:  "Apply  liberally  as  often  as 
necessary.").  (See  comments  52  and  66 
for  further  discussion  of  these 
directions.)  The  agency  does  not  believe 
that  any  special  labeling  is  necessary  for 
the  warnings  required  on  sunscreen- 
skin  protectant  drug  products.  The 
warnings  for  each  ingredient  as 
established  in  the  warning  sections  of 
the  respective  OTC  drug  monographs 
are  appropriate,  except  the  agency  does 
not  find  the  general  warning  proposed 
in  §  347,50(c)(3)  for  OTC  skin  protectant 
drug  products  to  be  necessary  for 
sunscreen-skin  protectant  drug 
products.  This  warning  states:  "If 
condition  worsens  or  does  not  improve 
within  7  days,  consult  a  doctor."  Based 
on  the  above,  the  agency  is  proposing  to 
include  the  following  labeling 
requirements  for  the  indications  and 
directions  of  sunscreen-skin  protectant 
combination  drug  products  in  §  352.60 
Labeling  of  combination  sunscreen  drug 
products,  (b),  (c),  and  (d),  respectively. 

"For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  In 
addition  to  any  or  all  of  the  indications 
for  sunscreens  in  §  352.52(b).  the 
indication  for  skin  protectants  in 
§  347.50(b)(2)  of  this  chapter  should  be 
used." 

"For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  The 
warning  for  skin  protectants  in 
§  347.50(c)(3)  is  not  required." 


"For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  The 
directions  for  sunscreens  in  S  352.52(d) 
should  be  used." 

The  agency  believes  that  labeling 
specific  to  combination  drug  products 
need  appear  only  in  one  monograph, 
which  should  be  the  one  most  pertinent 
to  the  intended  target  population  of  the 
combination  product.  The  agency 
believes  that  a  drug  product  intended 
and  labeled  for  use  as  a  sunscreen  and 
as  a  skin  protectant  is  primarily  a 
sunscreen  and  that  labeling  for  such  a 
product  should  appear  in  the 
monograph  for  OTC  sunscreen  drug 
products.  However,  the  agency  will 
include  a  cross-reference  to  this 
combination  in  the  final  monograph  for 
OTC  skin  protectant  drug  products  so 
that  interested  parties  will  know  where 
to  find  the  pertinent  information  about 
these  products. 

Similarly,  a  combination  of  a 
sunscreen  and  hydroquinone,  a  skin 
bleaching  active  ingredient,  may  be 
included  in  the  final  monograph  for 
OTC  skin  bleaching  drug  products  to  be 
published  in  a  future  issue  of  the 
Federal  Register.  That  combination 
product  is  primarily  for  skin  bleaching, 
and  its  labeling  is  included  in  §  358.50 
of  the  skin  bleaching  tentative  final 
monograph.  For  informational  purposes, 
the  agency  is  proposing  to  include  a 
cross-reference  to  that  combination  in 
§  352.20(c)  of  this  tentative  final 
monograph  to  read  as  follows  "For 
sunscreen  and  skin  bleaching 
combinations.  See  §  358.50  of  this 
chapter." 

Tne  agency  does  not  find  any  other 
combination  products  containing 
sunscreen  and  nonsunscreen  active 
ingredients  appropriate  at  this  time.  The 
agency  invites  further  comments  and 
supporting  data  on  such  combination 
drug  products. 

References 

(1)  Food  and  Drug  Administration. 
"General  Guidelines  for  OTC  Drug 
Combination  Products."  September  1978. 
Docket  No,  78D-0322.  Dockets  Management 
Branch. 

(2)  OTC  Vol.  060002. 

(3)  OTC  Vol.  060065. 
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N.  General  Comments  on  Testing 
Procedures  for  Sunscreen  Drug  Products 

72.  Several  comments  agreed  that 
testing  is  necessary  to  ensure  that  OTC 
sunscreen  drug  products  meet  the 
standards  set  forth  in  the  monograph. 
However,  these  comments  argued  that 
testing  procedures  should  be  in  the  form 
of  guidelines  that  outline  a  currently 
«cceptable  method  of  evaluating  OTC 
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sunscreen  drug  products  and  should  not 
be  included  in  the  monograph.  Two 
comments  stated  that  the  agency  had 
proposed  this  approach  in  other  OTC 
drug  monographs  such  as  the 
monograph  for  OTC  antiperspirant  drug 
products.  Another  comment  stated  that 
such  an  approach  would  be  highly 
desirable  for  SPF  measurement  in  view 
of  the  international  character  of  the 
sunscreen  drug  products  market,  where 
many  identical  formulations  are  sold  in 
various  countries  around  the  world. 

One  comment  added  that  maintaining 
the  testing  procedures  for  OTC 
sunscreen  drug  products  in  the  form  of 
guidelines  would  allow  a  company  to 
use  either  the  method  specified  in  the 
guidelines  or  any  other  properly 
validated  method  that  can  be  shown  to 
assess  performance  at  least  as  accurately 
as  the  guideline  method.  One  comment 
stated  that  once  alternative  methods 
were  validated,  they  would  enjoy  the 
same  status  as  the  proposed  guidelines 
without  the  need  to  be  submitted  and 
approved  through  a  rulemaking 
procedure.  Another  comment  stated  that 
the  agency  should  explicitly  state  that 
other  validated  methods,  or  validated 
modifications  of  the  methods  proposed, 
are  acceptable  provided  they  are  shown 
to  evaluate  performance  consistently 
with  and  at  least  as  accurately  as  the 
guideline  method. 

Some  comments  argued  that 
establishing  the  testing  procedures  for 
sunscreen  drug  products  as  guidelines 
would  build  flexibility  into  the  system 
and  allow  for  easier  handling  of 
advances  and  improvements  to  the 
testing  methodology.  One  comment 
maintained  that  mandating  specific  test 
protocols  that  must  be  followed  to 
substantiate  efficacy  tends  to  stifle 
scientific  and  technological 
investigation  in  these  areas.  The 
comment  contended  that  parties 
affected  by  the  rules  are  often  unwilling 
to  support  additional  research  because 
any  changes  proposed  would  have  to  go 
through  a  lengthy  rulemaking  procedure 
before  being  accepted.  The  comment 
added  that  other  advances  would  be 
likely  to  cause  the  whole  procedure  to 
be  repeated  again  and  again.  One 
comment  stated  that  it  is  essential  to 
have  the  best  data  available  on  which  to 
base  regulatory  decisions  and  that  the 
best  way  to  have  current  data  available 
is  to  provide  for  new  and  improved 
testing  methods  to  be  used. 

The  agency  does  not  agree  with  the 
comments  that  testing  procedures 
should  be  guidelines  rather  than  be 
included  in  the  monograph.  The  agency 
notes  that  the  seriousness  of  the 
consequences  that  may  result  if  a 
consumer  relies  upon  an  inaccurately 


labeled  sunscreen  {e.g.,  one  that 
promises  more  protection  than  it 
actually  affords)  mandates  that  the  final 
formulation  of  OTC  sunscreen  drug    - 
products  be  tested  using  standardized 
and  validated  testing  procedures. 
Labeled  SPF  values  should  be  based  on 
testing  conducted  under  the  most 
carefully  controlled  conditions  so  that 
results  are  as  accurate  as  possible.  The 
outcome  of  an  accurate  and 
reproducible  testing  procedure  ensures 
that  competitive  products  on  the  market 
with  the  same  SPF  value  provide 
essentially  the  same  degree  of 
protection.  The  agency  believes  that  this 
can  be  accomplished  best  by  requiring 
all  manufacturers  to  use  fully  evaluated 
and  validated  testing  procedures  for 
testing  the  final  formulation  of  OTC 
sunscreen  drug  products.  The  data  h-om 
this  testing  need  not  be  submitted  to 
FDA  by  the  manufacturer.  The  agency 
intends  to  use  the  testing  procedures  set 
forth  in  the  final  monograph  for  any 
necessary  compliance  testing  of  these 
products.  The  agency  concludes  that 
these  testing  procedures  should  be 
codified  in  the  Code  of  Federal 
Regulations  (CFR). 

The  agency  agrees  that  it  is  essential 
to  have  the  best  data  available  on  which 
to  base  regulatory  decisions  and 
encourages  the  development  of  new 
methods  for  testing  sunscreen  drug 
products.  (See  comment  53.)  Properly 
validated,  alternate  methods  for 
determining  the  SPF  value  of  OTC 
sunscreen  drug  products  would  be 
acceptable  so  long  as  they  have  been 
evaluated  and  accepted  by  the  agency. 
Such  methods  must  be  submitted  to  the 
agency  as  a  petition  under  the  rules 
established  in  §  10.30  of  this  chapter. 
The  petition  should  contain  data  to 
support  the  modification  or  data 
demonstrating  that  an  alternative  testing 
procedure  provides  results  of  equivalent 
accuracy.  All  information  submitted 
will  be  subject  to  the  disclosure  rules  in 
Part  20  of  this  chapter.  If  acceptable, 
these  alternative  methods  could  be 
included  in  the  monograph.  The 
petition  process  is  included  in  §  352.77 
of  this  tentative  final  monograph. 

Regarding  one  comment's  statement 
that  the  agency  had  agreed  to  permit 
testing  guidelines  in  the  case  of 
antiperspirant  drug  products,  the  agency 
notes  that  the  consequences  of  a 
consumer  using  an  ineffective 
antiperspirant  drug  product  are  not  as 
serious  as  those  that  might  be  expected 
should  a  consumer  use  an  ineffective 
sunscreen  drug  product.  (For  further 
discussion  of  the  adverse  effects  of 
sunlight  and  the  serious  consequences 
that  may  occur  if  a  consumer  uses  an 


ineffective  sunscreen,  see  comments  27, 
53,  and  56.) 

Final  formulation  testing  procedures 
are  included  in  the  monographs  for  OTC 
antacid  drug  products  in  21  CFR  part 
331  and  for  OTC  first  aid  antibiotic  drug 
products  in  21  CFR  part  333.  Such 
testing  procedures  are  also  included  in 
the  tentative  final  monograph  for  first 
aid  antiseptic  drug  products  published 
in  the  Federal  Register  of  July  22, 1991 
(56  FR33644).  The  agency  points  out 
that  several  revisions  to  the  antibiotic 
testing  procedures  have  been 
accomplished  in  a  timely  fashion  by 
using  the  normal  OTC  drug  review 
rulemaking  procedures.  Accordingly. 
the  agency  finds  no  valid  reasons  not  to 
include  the  testing  procedures  for  OTC 
sunscreen  drug  products  in  this 
tentative  final  monograph. 

O.  Comments  on  Testing  Procedures  for 
UVA  Sunscreen  Drug  Products 

73.  In  response  to  the  January  26. 
1988  public  meeting  at  which  sunscreen 
testing  methods  were  discussed,  several 
comments  addressed  testing 
methodologies  for  sunscreens  that 
absorb  UVA  radiation.  One  comment 
stated  that  increasing  concern  over  the 
long-term  effects  of  UVA  radiation  has 
generated  a  new  interest  in  the 
development  of  UVA  sunscreens. 
Despite  this  concern,  the  comment 
noted  that  the  agency  had  not  proposed 
any  methodology  for  assessing  the 
photoprotective  properties  of  such 
sunscreens.  Another  comment  noted 
that  there  have  been  significant 
discussion  and  some  publications 
regarding  the  appropriate  way  of 
claiming  a  protection  factor  against 
UVA  radiation.  The  comment 
recognized  that  protection  against  UVA 
radiation  is  important  for  reducing  the 
harmful  effects  of  UVA  radiation  on  the 
skin  as  well  as  for  reducing  the  risks  of 
photosensitization  in  susceptible 
individuals.  The  comment  mentioned 
the  difficulty  in  evaluating  the  direct 
effects  of  UVA  radiation  in 
nonphotosensitized  individuals  (a  large 
dose  of  UVA  radiation  is  needed  to 
produce  a  measurable  endpoint).  The 
comment  suggested  the  use  of  topical  8- 
methoxypsoralen  (8-MOP)  plus  UVA 
irrediance  as  one  way  of  determining  a 
phototoxic  protection  factor  (PPF)  for 
UVA  protective  sunscreens.  (8-MOP  is 
one  of  several  photosensitizing 
chemicals  which  when  applied 
topically  or  taken  orally  causes  the  skin 
to  become  abnormally  sensitive  to 
certain  wavelengths,  usually  in  the  UVA 
range.) 

One  comment  stated  that  the 
determination  of  a  UVA  radiation- 
induced  MED  value  ratio  with  and 
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without  topical  application  of  sunscreen 
is  appropriate  for  assessing  UVA 
ebsorbing  sunscreens.  However,  the 
comment  maintained  that  methods 
involving  the  determination  of  a 
minimum  phototoxic  dose  ratio  in  the 
presence  of  a  topically  applied  0.1- 
percent  solution  of  &-MOP  and 
subsequent  UVA  irradiation  in  the 
presence  and  absence  of  UVA  absorbing 
sunscreens  have  limited  value. 
Although  the  comment  did  not  submit 
an  alternative  approach,  it  did  assure 
the  agency  that  the  Photobiology  Task 
Force  of  the  AAD  would  cooperate  in 
developing  a  test  for  evaluating  UVA 
sunscreens. 

!  Another  comment  stated  that  many 
currently  marketed  sunscreen  products 
contain  a  UVA  absorbing  active 
ingredient.  However,  a  universally 
acceptable  quantitative  measure  of  the 
UVA  protection  afforded  by  such 
products  has  not  been  established. 
Therefore,  the  comment  considered  it 
necessary  for  the  agency  to  provide 
manufacturers  with  guidelines  for  a 
testing  methodology  for  UVA  absorbing 
sunscreens.  The  comment  stated  that 
published  results  for  benzophenone-3 
and  Parsol  1789  demonstrate  UVA 
protection  factors  ranging  from  slightly 
more  than  1  to  almost  5.  Maintaining 
that  the  techniques  used  for  obtaining 
those  results  involve  human  evaluations 
that  include  (1)  measurements  of  8- 
MOP  or  anthracene  phototoxicity,  (2) 
delayed  erythema,  (3)  immediate 
tanning,  and  (4)  delayed  tanning,  the 
comment  added  that  all  but  the  latter 
produce  a  clearly  defined  end-point  in 
T)T)e  I  and  Tj-pe  II  individuals.  The 
comment  stated  that  although 
phototoxicity  studies  give  higher 
protection  factors  than  the  other 
techniques,  the  erythemal  effectiveness 
spectrum  for  sensitized  skin  is  different 
from  that  for  normal  skin,  and  the 
reisults  obtained  from  phototoxicity 
studies  cannot  be  extrapolated  to  a 
"normal"  situation.  The  comment  stated 
that,  for  the  above  reasons,  delayed 
e.iythema  in  unsensitized  subjecrts  is  the 
most  meaningful  parameter  for 
evaluating  UVA  protection.  The 
comment  maintained  that  a  UVA 
protection  factor  expressed  in  terms  of 
protection  against  delayed  erythema 
would  be  analogous  to  the  SPF  and 
would  have  similar  advantages  and 
disadvantages.  The  advantage  is  that 
sunburn  or  delayed  erythema  is  a 
measurable  end-point,  and  sunburn 
protection  is  needed.  A  disadvantage  is 
that  the  relevance  of  sunburn  protection 
to  protection  from  skin  cancer  and 
photoaging  are  not  known,  particularly 
in  the  case  of  UVA  radiation.  The 


comment  acknowledged  that  the  dose 
requirements  for  UVA  erythema  are 
high  and  require  prohibitively  long 
exposures.  However,  it  maintained  that 
this  problem  could  be  solved  by  using 
a  modified  solar  simulator  with  a  quartz 
lens  that  concentrates  the  UVA  energy 
within  a  small  area. 

One  comment  claimed  that  the 
additional  UVA  protection  afforded  by 
higher  SPF's  has  been  advanced  as  the 
main  reason  to  allow  unlimited  SPF 
label  claims.  The  comment  stated  that  if 
the  primary  benefit  of  SPF's  over  30  is 
protection  from  UVA  radiation,  then  a 
methodology  should  be  devised  to 
measure  and  quantify  the  amount  of  this 
protection.  The  comment  maintained 
that  merely  raising  the  SPF  number, 
which  is  an  indication  of  UVB 
protection,  is  a  misdirected  effort 
toward  accomplishing  this  goal. 
Another  comment  also  recommended 
that  the  agency  develop  appropriate 
terminology  for  the  protection  factor  of 
UVA  absorbing  sunscreens.  Stating  that 
the  term  "sim  protection  factor"  or 
"SPF"  is  well  accepted  for  UVB 
absorbing  sunscreens,  the  comment 
maintained  that  the  term  -SPF"  should 
not  be  applied  to  UVA  protection. 

The  agency  believes  fliat  including 
UVA  protection  information  in  the 
labeling  of  those  OTC  sunscreens  that 
provide  such  protection  is  important  in 
order  to  fully  inform  the  consumer. 
However,  currently  there  is  no  generally 
acceptable  method  for  determining  a 
meaningful  UVA  protection  factor  that 
is  analogous  to  the  SPF.  Several 
methods  have  been  used  with  varying 
degrees  of  success.  In  one  study  (Ref.  1), 
photoprotoction  against  UVA  radiation 
by  three  sunscreens  was  evaluated  in 
humans,  with  delayed  erj-thema. 
immediate  pigmentation,  or  delayed 
melanogenesis  used  as  endpoints  in 
normal  skin,  in  skin  sensitized  with  8- 
MOP,  and  in  skin  sensitized  with 
anthracene.  The  individual  protection 
factor  for  each  of  these  endpoints  was 
calculated  as  the  ratio  of  the  threshold 
dose  in  the  protected  skin  to  that  in 
unprotected  skin.  UVA  protection 
factors  were  found  to  be  significantly 
higher  in  sensitized  skin  compared  with 
normal  skin.  However,  the  investigators 
concluded  that  UVA  protection  factors 
obtained  in  sensitized  skin  are  probably 
not  relevant  to  normal  skin  and  that 
pigmentation,  either  immediate  or 
delayed,  is  a  reproducible  and  useful 
endpoint  for  the  routine  assessment  of 
photoprotection  of  normal  skin  against 
UVA. 

In  another  study  (Ref.  2).  the  UVA 
erythema-protective  effectiveness  of  a 
sunscreen  containing  an  investigational 
new  drug,  butyl 


melhoxydibenzoylmethane.  in 
combination  with  a  Category  I  OTC 
sun.screen,  padimate  O,  was  evaluated 
using  subjects  sensitized  with  8-MOP. 
One  portion  of  the  study  was  done 
outdoors  using  natural  sunlight,  and  the 
other  portion  was  done  indoors  using  a 
solar  simulator.  A  PPF  was  derived  ht)m 
the  ratio  of  the  minimal  phototoxic  dose 
of  UVA  that  produced  delayed  erythema 
(72  hours)  on  sunscreen-protected  and 
unprotected  skin.  The  study 
demonstrated  that  the  combination  of  3 
percent  butyl 

melhoxydibenzoylmethane  and  7 
percent  padimate  O  provided 
significantly  greater  protection  than  the 
other  sunscreen  formulations  and  that 
the  PPF  values  determined  indoors  and 
outdoors  were  comparable.  The 
investigator  noted  that  this  method  has 
a  number  of  advantages.  First,  it  avoids 
the  long  exposure  times  and  larger  doses 
of  UVA  radiation  required  to  produce 
erythema  in  nonsensitized  skin.  Second, 
it  m.inimizes  a  potential  source  of  error 
by  reducing  the  thermal  component  of 
UVA  erythema  that  is  a  consequence  of 
lonv;  exposures  with  high  intensity  UVA 
sources.  Third,  the  use  of  topical  8- 
MOP  rather  than  oral  8-MOP  to 
sensitize  small  areas  of  skin  reduces  the 
time  of  UVA  exposure,  the  need  for 
ocular  protection,  and  the  risk  of  other 
adverse  reactions  associated  with 
systemic  8-MOP.  Fourth,  shorter  UVA 
exposure  times  make  the  study  more 
practical  for  both  the  investigator  and 
the  subject  and  reduce  the 
er>1hemogenic  effects  of  any 
contaminating  UVB  radiation  to 
insignificant  levels.  However,  the 
investigator  also  pointed  out  that  the 
PPF  values  achieved  by  this  method  are 
applicable  to  subjects  sensitized  with  8- 
MOP  and  are  not  necessarily  applicable 
to  normal  individuals. 

In  1985,  at  the  agency's  request,  the 
Dermatologic  Drugs  Advisory 
Co.Timitt(«  evaluated  a  study  (Ref.  3) 
similar  to  the  one  described  above  (Ref 
2)  except  that  some  of  the  subjects  were 
sensitized  with  orally-ingested  8-MOP 
and  others  were  sensitized  with 
topically-applied  8-MOP.  PPF  values 
were  derived  from  erjihema  reactions  at 
48  and  72  hours.  Melanogenic 
protection  factors  (MPF)  were  derived 
from  pigmentation  responses  at  12  to  14 
days.  The  Committee  agreed  that  the  use 
of  8-MOP  to  accelerate  the  subject's 
response  to  UVA  radiation  is  an 
acceptable  method  to  qualitatively 
determine  UVA  protection.lt  also 
concluded  that  PPF  values  derived  from 
48-  and  72-hour  er)'thema  reactions  and 
MPF  values  derived  at  12  to  14  days  are 
appropriate  endpoints. 
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The  agency  believes  that  a  testing 
method  similar  to  the  one  described  by 
Lowe,  et  al.  (Ref.  2)  could  be  used  to 
demonstrate  that  an  ingredient  provides 
protection  against  UVA  radiation. 
However,  at  this  time,  the  agency  does 
not  have  enough  infonnation  or  data  to 
propose  a  method  for  determining  UVA 
protection  in  this  tentative  final 
monograph.  A  method  should  be 
developed  and  validated  in  the  same 
manner  as  was  the  sunscreen  testing 
procedure  for  protection  against  UVB 
radiation  that  is  being  proposed  in  this 
tentative  final  monograph.  Any  such 
method  should  clearly  demonstrate  that 
a  particular  product  provides  significant 
protection  against  UVA  radiation.  It 
should  include  the  use  of  a  control 
sunscreen  preparation  that  absorbs  UVA 
radiation  and  that  can  be  used  to  assure 
the  reliability  of  the  testing  procedure 
and  equipment.  Even  though  it  may  not 
result  in  a  meaningful  PPF  or  UVA 
protection  bctor.  a  standardized  UVA 
testing  method  should  demonstrate  that 
a  sunscreen  ingredient  either  does  or 
does  not  protect  against  UVA  radiation. 
Therefore,  the  agency  is  requesting 
comments  and  data  regarding  an 
appropriate  testing  methodology  for 
OTC  sunscreen  drug  products  that 
afford  UVA  protection. 

At  this  time,  the  agency  does  not 
believe  that  it  is  appropriate  for  an  OTC 
sunscreen  drug  product  to  display  a  PPF 
value  in  its  labeling  because  a  PPF  value 
is  obtained  with  methods  that  use 
chemically  photosensitized  skin  and  is 
not  necessarily  relevant  to  the 
protection  of  normal  skin.  Other  UVA 
testing  methods  that  use  normal  skin  are 
not  sufficiently  developed  or 
standardized  to  produce  valid  UVA 
protection  factors.  If  a  testing  method  is 
developed  that  results  in  a  meaningful 
PPF  or  UVA  protection  factor,  the 
agency  will  consider  allowing  that 
factor  to  be  included  in  OTC  sunscreen 
labeling.  The  agency's  comments  on  the 
data  are  on  file  in  the  Dockets 
Management  Branch  (Ref.  4). 
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P.  Comments  on  the  Standard 
Preparation  for  the  Testing  Procedures 
for  Sunscreen  Drug  Products 

74.  Referring  to  the  Panel's  discussion 
of  a  standard  homosalate-containing 
sunscreen  used  in  the  method  for 
determining  SPF  values  (43  PR  38206  at 
38259),  one  comment  stated  that  the 
formula  for  this  standard  was  prepared 
and  evaluated  by  a  collaborative 
industry  group  consisting  of  several 
independent  industrial  photobiology 
laboratories  and  investigators.  The 
validity  of  the  testing  methodology  and 
confirmation  of  an  SPF  value  of  4  for  the 
standard  homosalate  sunscreen  were 
submitted  to  the  Panel  (Ref.  1).  After  the 
submission  of  these  data,  however,  it 
was  observed  during  routine  shelf-life 
evaluations  of  the  standard  that  the 
stability  of  this  formulation  was  not 
adequate  for  use  as  a  standard.  Thus,  a 
revised  formulation  with  improved 
stability  characteristics  was  prepared 
and  again  evaluated  by  five  independent 
laboratories  and  investigators. 
Subsequently,  the  comment  submitted 
the  results  of  this  testing  to  the  agency 
and  concluded  that  the  "revised" 
formulation  is  more  appropriate  for 
validating  the  test  methodology  at  the 
SPF  4  level  (Ref.  2).  The  comment 
recommended  that  §  352.40  of  the 
Panel's  report  be  amended  to  include 
the  revised  formulation  and  its 
manufacturing  directions. 

The  agency  nas  determined  that  the 
improved  stability  characteristics  of  the 
revised  8-percent  homosalate  standard 
formulation  make  it  more  appropriate 
for  use  as  a  sunscreen  standard  than  the 
standard  preparation  originally 
submitted  to  the  Panel.  The  agency 
notes  that  the  SPF  of  the  revised 
preparation  is  4.47  with  a  standard 
deviation  of  1.279,  while  the  SPF  of  the 
standard  reviewed  by  the  Panel  was 
4.24  with  a  standard  deviation  of  1.14. 
However,  the  results  of  the  collaborative 
study  performed  on  the  revised 
formulation  (Ref.  2)  indicate  that  general 
agreement  between  laboratories 
performing  SPF  testing  can  be  achieved 
using  this  revised  standard  formulation. 
In  addition,  the  results  from  SPF  testing 
recently  submitted  to  the  agency  (Refs. 
3  and  4)  demonstrate  the  reliability  of 
the  revised  8-percent  homosalate 
preparation.  (See  comment  75.)  The 
agency  is  aware  that  the  revised  8- 
percent  homosalate  formulation  is 


currently  being  used  by  most 
manufacturers  of  OTC  sunscreen  drug 
products  as  a  reference  control  for  their 
sunscreen  testing  procedures  (Ref.  5). 
Therefore,  the  agency  is  including  the 
revised  formulation  and  its 
manufacturing  directions  in  proposed 
§  352.70(a)  and  (b)  as  follows: 

"(a)  Laboratory  validation.  A  standard 
sunscreen  shall  be  used  concomitantly 
in  the  testing  procedures  for 
determining  the  SPF  value  of  a 
sunscreen  product  to  ensure  the 
uniform  evaluation  of  sunscreen 
products.  The  standard  sunscreen  shall 
be  an  8-percent  homosalate  preparation 
with  a  mean  SPF  value  of  4.47  (standard 
deviation  =  1.279).  In  order  for  the  SPF 
determination  of  a  test  product  to  be 
considered  valid,  the  SPF  of  the 
standard  sunscreen  must  fall  within  the 
standard  deviation  range  of  the  expected 
SPF  (i.e..  4.47  ±  1.279).  and  the  95- 
percent  confidence  interval  for  the  mean 
SPF  must  contain  the  value  4. 

(b)  Preparation  of  the  standard 
homosalate  sunscreen.  The  standard 
homosalate  sunscreen  is  prepared  from 
two  different  preparations  (preparation 
A  and  preparation  B)  with  the  following 
compositions: 

Composition  of  Preparation  A  and 

PREPARATION    B   OF   THE    STAND- 
ARD Sunscreen 


Ingredients 


Preparation  A: 

Lanolin  

Homosalate 

White  petrolatum 

Stearic  acid  

Propylparaben 

Preparation  B: 

Methylparaben  

Edetate  disodium  .... 

Propylene  glycol  

Triethanolamine  

Punfied  water  U.S.P 


Percent 

by 
weight 


5.00 
8.00 
2.50 
4.00 
0.05 

0.10 
0.05 
5.00 
1.00 
74.30 


Preparation  A  and  preparation  B  are 
heated  separately  to  77  to  82  °C.  with 
constant  stirring,  until  the  contents  of 
each  part  are  solubilized.  Add 
preparation  A  slowly  to  preparation  B 
while  stirring.  Continue  stirring  until 
the  emulsion  formed  is  cooled  to  room 
temperature  (15  to  30  °C).  Add  sufficient 
purified  water  to  obtain  100  grams  of 
standard  sunscreen  preparation. 

The  agency's  comments  on  the  data 
are  on  file  in  the  Dockets  Management 
Branch  (Ref.  6).  \ 
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7.5.  The  agency's  initial  evaluation  of 
the  Panel's  report  and  of  the  comments 
received  raised  some  qusstions 
regarding  the  use  of  the  8-percent 
homosalate  formulation  as  the  standard 
for  the  validation  of  sunscreen  drug 
product  testing.  Results  from  two 
collaborative  studies  submitted  to  the 
agency  {Refs.  1  and  2)  were  inconsi.stent 
ond  produced  SPF  values  that  placed 
|lhe  8-percent  homosalate  standard 
jformulation  into  different  PCD's.  From 
this  information,  the  agency  concluded 
that  the  SPF  and  PCD  of  the  8-percent 
homosalate  formulation  had  not  been 
precisely  established.  Therefore,  in  the 
notice  announcing  a  public  meeting  to 
discuss  sunscreen  testing  procedures 
(52  FR  33598  at  33600).  the  agency 
i-eopened  the  administrative  record.  The 
agency  asked  whether  new  data  had 
become  available  since  the  8-pert;ent 
homosalate  standard  formulation  was 
originally  tested  that  would  provide 
Additional  information  regartling  the 
Reliability  of  that  formulation. 

In  response,  the  agency  received 
$everal  comments  favoring  retention  of 
a  revised  8-percent  homosalate 
preparation  as  the  standard  for 
validation  of  sunscreen  testing 
procedures  (Ref.  2).  (For  a  discussion  of 
the  revi.sod  homosalate  formulation  that 
was  submitted  to  the  agency  in  response 
to  the  Panel's  report,  see  comment  74.) 
Two  comments  stated  that  the 
homosalate  preparation  is  not  a 
standard  in  the  normal  meaning  of  the 
word.  The  comments  asserted  that  the 
preparation  actually  is  a  reference 
tjontrol  to  ensure  that  the  testing  facility 
and  the  equipment  being  used  to 
conduct  the  SPF  evaluations  provide 
results  within  an  acceptable  range  of 
variation.  One  comment  added  that  u.se 
o(f  the  reference  control  ensures  that  the 
SPF  calculated  for  a  test  product  is  valid 
and  reproducible.  Another  comment 
referred  to  the  results  of  interlaboratory 
testing  of  the  8-percent  homosalate 
formulation  that  placed  it  in  two 
different  PCD's.  The  comment 
maintained  that  such  results  are  not 


unexpected  because  the  nominal  SPF 
value  of  the  preparation  is  on  the  PCD 
boundary.  Thus,  according  to  the 
comment,  these  results  are  not  in 
themselves  an  indication  of  excessive 
variation. 

The  comment  further  suggested  that 
the  sunscreen  monograph  contain 
guidelines  as  to  how  testing  laboratories 
should  use  the  results  obtained  from  the 
testing  of  the  "control  "  formulation.  For 
example,  the  comment  asked  if  all  the 
test  results  should  be  invalidated  if  the 
"control"  SPF  is  outside  the  90-percenl 
confidence  interval  expected  for  the 
control.  The  comment  also  stated  that 
the  control  should  be  as  well 
characterizwl  as  possible,  including  its 
physical  and  chemical  stability. 
Another  comment  stated  that 
currently  there  is  no  mandatory 
rejection  of  data  based  upon  the  results 
of  the  control.  Testing  facilities  are  not 
required  to  test  the  8-percent 
homosalate  control  along  with  each 
product  test.  The  comment  suggested 
that,  for  each  test  panel,  an  appropriate 
control  sunscreen  should  also  be  tested, 
and  the  validity  of  the  test  should 
depend  upon  the  results  of  the  le,sting 
of  the  control  sunscreen.  If  the  results  of 
the  control  sunscreen  are  found  to  be 
significantly  different  from  the 
"nominal"  value,  then  the  sample 
sunscreen  test  should  b*i  invalid.  The 
comment  believed  that  such  a 
requirement  would  ensure  compliance 
by  various  testing  laboratories  to  a 
common  reference  system.  Another 
comment  stated  that  the  collaborative 
studies  submitted  previously  to  the 
Panel  and  the  agency  (Refs.  1  and  2) 
established  consistent  results  among 
laboratories  for  the  8-percent 
homosalate  standard  and  established  its 
PCD  as  "Moderate  Sun  Protection"  and 
its  SPF  value  as  4.  The  comment 
maintained  that  aft«r  12  years  of 
consistent  use  of  the  8-percent 
homosalate  preparation,  it  was  satisfied 
that  the  preparation  has  adequately 
fulfilled  its  purpose  as  a  reference 
control.  The  comment  added  that  the 
current  3-percent  homosalate  standard 
is  the  revi.sed  formulation  that  was 
previously  submitted  to  the  agent  y  [Rv.f. 
2).  The  comment  was  not  aware  of  any 
new  comparative  testing  done  on  this 
formulation,  and  stated  that  there  was 
no  particular  need  to  change  the  currwnt 
standard.  The  comment  noted,  however, 
that  any  changes  regarding  testing 
methodology,  especially  those  affecting 
statistics  or  appliiation  density,  will 
also  affect  the  SPF  and  PCD  of  the  8- 
percent  homosalate  standard  or  any 
other  standard  that  might  be  chosen. 

Stating  that  it  had  used  the  8-percent 
homosalate  standard  for  the  past  9  yoars 


or  more,  one  comment  stated  that  it  had 
evaluated  the  SPF  value  of  this 
formiilation  in  nearly  500  volunteers. 
The  testing  ofXTurred  both  under  indoor 
conditions'  using  UV  radiation  from  a 
soinr  simulator  equipped  with  a  xenon- 
arc  lamp  and  under  outdoor  conditions 
using  natural  sunlight.  The  comment 
maintained  that  if  the  formulation  is 
correctly  manufactured  and  used  within 
3  to  6  months  of  preparation,  it  provides 
an  SPF  of  4.0  ±  0.5  when  a  solar 
simulator  is  used  as  the  sourc*  of  UV 
radiation.  However,  under  outdoor 
conditions,  the  comment  added  that  the 
B-purcent  homosalate  preparation 
provides  an  SPF  of  2.5  to  3.0. 
Maintaining  that  the  homosalata 
formulation  is  useful,  adequate,  and 
acc«;plable  for  use  as  an  internal 
standard  for  tosting  sun.screen 
formulations  having  SPF  values  in  the 
range  of  4  to  8,  the  comment 
recommended  that  the  agency  retain 
this  internal  standard. 

The  CTFA  stated  in  1987  that  over  the 
past  10  years,  the  industry  has 
developed  a  ma&.sive  block  of  test  data 
that  substantiates  the  validity  of  the  8- 
percent  homosalate  preparation.  CTFA 
submitted  new  data  from  sunscreen 
te.sting  conducted  by  four  laboratorios 
during  1985  thnjugh  1987  (Ref.  3)  and 
contended  that  the  results  show  a 
consistent  response  for  the  homosalate 
control  both  within  and  between 
laboratories.  The  comment  asserted  that 
these  data  substantiate  the  reliability  of 
the  8-percunt  homosalate  control  for 
sunscreen  testing  of  products  over  the 
entire  range  of  SPF's  currently 
marketed.  Another  comment  also 
submitted  recent  data  and  .stated  that 
these  data  confirm  that  the  formula  is 
predi;  table  and  reliable  as  used  in  its 
testing  facilities  (Ref.  4). 

Ti:e  agency  b«!ieves  that  the  new  data 
(Kefs'.  3  and  4)  that  have  been  sut5mittod 
support  the  reiiability  of  the  revised  8- 
percent  homosalate  standard 
preparatifiii  for  tes'ing  sunscrrtens  v.-ith 
SIF  values  of  l.'i  or  l»<?!ow.  The  d^ta 
submitted  by  CTFA  (Ref.  3)jnc!ude 
information  accumulated  on  over  1,700 
subjf^cts  over  2  to  3  years  by  four 
d.fferent  Iriboratories.  These  data 
indicate  a  mean  SPF  vnlue  equal  to 
approximately  4.  with  a  standard 
d(fvialio:i  around  0.7  for  the  BpenxnX 
I'omosalato  standard.  The  other  data 
submission  (Ref.  4)  contains  results 
from  100  subjw.ts,  with  a  mean  SPF 
viilue  of  4.35  and  a  standard  deviation 
of  0.f)l.  These  ii.it3  are  ccnsistei.t  with 
the  results  of  the  CTFA  submission  (Ref. 
3)  The  agency  notes  that  these  new  d?ta 
(Kefs.  3  and  4)  are  consi.stent  with  tlie 
initial  test  results  of  the  revised 
formulation  of  the  8-percent  homosalate 
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preparation,  which  indicate  a  mean  SPF 
of  4.47  with  a  standard  deviation  of 
1.279  (Ref.  2).  (See  comment  74.) 

The  agency  notes  that  one  comment 
suggested  that  the  homosalate  standard 
is  appropriate  for  testing  sunscreens 
with  SPF  values  of  4  to  8.  Another 
comment  believed  that  it  was 
appropriate  for  sunscreen  testing  of 
products  over  the  entire  range  of  SPF's 
currently  marketed.  The  agency  agrees 
with  the  Panel  that  an  8-percent 
homosalate  preparation  may  be  used  to 
validate  the  testing  procedures  for 
products  with  SPF's  up  to  and  including 
15.  However,  there  is  currently  not 
enough  information  available  for  the 
agency  to  determine  that  the  use  of  this 
standard  is  valid  for  testing  sunscreens 
with  SPF  values  above  15.  (See 
comments  77  and  78.) 

The  agency  considers  the  8-percent 
homosalate  formulation  not  to  be  a 
standard  within  the  normal  meaning  of 
that  word.  Rather,  it  is  a  control  that 
should  be  used  to  validate  the  testing 
procedure,  equipment,  and  facilities.  As 
such,  it  plays  no  part  in  the  calculation 
of  the  SPF  value  ior  the  test  product. 
However,  the  agency  believes  that  the 
homosalate  control  should  be  tested  at 
the  same  time  as  the  test  product  for 
every  SPF  determination.  If  the  SPF  of 
the  homosalate  preparation  is  within 
acceptable  limits  of  variability  of  the 
validated  mean,  then  the  SPF 
determined  for  the  test  product  can  be 
considered  valid,  if  it  meets  all  other 
requirements  for  acceptable  limits  of 
variability.  The  95-percent  confidence 
interval  for  the  mean  SPF  of  the  data 
from  the  control  product  should  contain 
the  value  4.  If  it  does  not,  the  study 
should  be  considered  invalid.  These 
provisions  are  included  in  the 
sunscreen  testing  procedures  being 
proposed  in  this  tentative  final 
monograph. 

Regarding  one  comment's  statement 
that  the  8-percent  homosalate 
preparation  provides  an  SPF  of  2.5  to 
3.0  under  outdoor  conditions,  the 
agency  is  not  including  outdoor  testing 
procedures  in  this  monograph.  (Sae 
comment  79.)  The  agency's  comments 
on  the  data  are  on  file  in  the  Dockets 
Management  Branch  (Ref.  5). 
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76.  Referring  to  the  Panel's  discussion 
of  a  standard  sunscreen  (43  FR  38206  at 
38259),  one  comment  contended  that 
the  international  sunscreen  testing 
experience  with  a  homosalate 
formulation  as  a  sunscreen  standard  is 
rather  poor.  The  comment 
recommended  that  5  percent  PABA 
(aminobenzoic  acid)  should  be  used  as 
the  standard  sunscreen  because  the 
international  literature  mentions  it  as  a 
widely-known  formulation.  The 
comment  asserted  that  in  sunscreen 
testing  it  is  important  that  the  sunscreen 
standard  have  an  SPF  value  of  at  least 
4  or,  preferably,  an  SPF  value  of  6. 

The  comment  did  not  provide  any 
literature  references  to  support  its 
contention  that  5  percent  aminobenzoic 
acid  is  frequently  referred  to  in  the 
international  literature.  Also,  no  data 
were  submitted  to  demonstrate  that  5 
percent  aminobenzoic  acid  should  be 
preferred  over  the  Panel's  proposed  8 
percent  homosalate  formulation  as  a 
sunscreen  standard.  The  agency  is 
aware  that  the  Panel  reviewed  data  from 
a  collaborative  study  involving 
comparative  testing  of  standard 
sunscreen  products.  In  this  study,  two 
different  sunscreen  preparations 
containing  either  8  percent  homosalate 
or  4  percent  aminobenzoic  acid  were 
tested  by  six  laboratories  (Ref.  1).  The 
results  showed  that  individual  subjects 
using  the  4-percent  aminobenzoic  acid 
sunscreen  in  an  alcoholic  vehicle  had 
mean  SPF  values  ranging  from  a  low  of 
6.4  to  a  high  of  9.7.  The  mean  SPF  value 
for  the  entire  group  of  60  volunteers  was 
approximately  7,  with  a  standard 
deviation  of  1.61.  The  SPF  values  for  the 
8-percent  homosalate  formulation  were 
not  as  scattered  or  as  variable  as  the  SPF 
values  for  the  4-percent  aminobenzoic 
acid  formulation.  The  results  for  the  8- 
percent  homosalate  gave  an  individual 
mean  SPF  that  ranged  from  a  low  value 
of  3.8  to  a  maximum  value  of  6.0.  When 
all  the  data  were  compiled  for  the 
homosalate  formulation,  the  mean  SPF 
value  was  4.24  with  a  standard 
deviation  of  1.14.  The  investigators 
reporting  on  the  comparative  testing  of 
aminobenzoic  acid  and  homosalate  as 
sunscreen  standards  suggested  that  the 
4-percent  aminobenzoic  acid  in  alcohol 
appears  to  be  more  difficult  to  spread 
uniformly  on  the  test  site.  This 
difficulty  might  have  contributed  to  the 
wide  variation  in  the  test  results. 

The  agency  is  unaware  of  any  data 
demonstrating  that  a  5-percent 
aminobenzoic  acid  formulation  referred 
to  in  the  comment  is  superior  as  a 


sunscreen  standard  to  the  8-percent 
homosalate  formulation  proposed  by  the 
Panel  and  revised  by  the  agency. 
Furthermore,  additional  data  supporting 
the  reliability  and  wide  acceptance  of 
the  revised  8-percent  homosalate 
standard  were  submitted  to  the  agency 
in  1987  (Refs.  2  and  3).  (These  data  are 
discussed  in  comments  74  and  75.)  The 
agency  tentatively  concludes  that  the 
revised  8-percent  homosalate 
formulation  is  suitable  to  use  in  the 
testing  procedures  to  ensure  the  uniform 
evaluation  of  OTC  sunscreen  drug 
products.  The  agency  is  including  the 
revised  formulation  for  the  8-percent 
homosalate  standard  and  directions  for 
its  manufacture  in  proposed  §  352.70(b). 
(See  comment  74.) 
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77.  In  the  notice  of  public  meeting  to 
discuss  appropriate  testing  methods  for 
OTC  sunscreen  drug  products  (52  FR 
33598  at  33602),  the  agency  asked  for 
comment  and  supporting  data  on  the 
following  question:  "Can  these  higher 
SPF  values  be  accurately  determined 
using  currently  available  sunscreen 
testing  procedures?"  The  agency  also 
asked  for  the  submission  of  appropriate 
testing  methods  if  the  currently 
recognized  sunscreen  testing  procedures 
are  not  considered  adequate. 

Six  comments  responded  to  the 
agency's  question  regarding  the 
adequacy  of  using  currently  available 
testing  procedures  for  sunscreen  drug 
products  claiming  to  have  SPF  values  in 
excess  of  15.  The  comments  agreed  that 
the  current  testing  methods  are  adequate 
for  evaluating  such  formulations. 
However,  only  two  comments  provided 
data  from  actual  studies. 

One  comment  (Ref.  1)  submitted  data 
on  a  sunscreen  formulation  that  was 
tested  at  two  different  laboratories 
which  utilized  the  methods  found  in  the 
Panel's  testing  procedures  in  subpart  C 
of  its  recommended  monograph  (43  FR 
38206  at  38265).  In  one  laboratory,  test 
results  from  21  subjects  produced  a 
mean  SPF  value  of  36.88.  Results  from 
the  25  subjects  tested  at  the  second 
testing  facility  produced  a  mean  SPF 
value  of  34.1.  The  comment  also 
submitted  data  on  another  sunscreen 
formulation.  The  test  results  from  20 
subjects  resulted  in  a  mean  SPF  value  of 
29.16.  Furthermore,  the  comment 
claimed  that  in  vitro  testing,  consisting 
of  optical  measurement,  yielded  SPF 
values  of  32  and  26.5,  respectively,  for 
these  two  formulations.  The  comment 
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noted  that  because  no  recognized 
alternate  validating  methodology  is 
available,  it  is  impossible  to  answer 
whether  these  results  are  "accurate." 
However,  the  comment  maintained  that 
the  results  are  reproducible  and 
consistent  with  optical  transmission 
properties  measured  in  vitro  on  the 
skin.  The  comment  added  that  the 

Erinciples  of  testing  are  the  same  for 
oth  high  SPF  and  low  SPF  products 
and  that  there  are  no  physiological 
differences  in  the  responses  that  would 
necessitate  a  different  testing  procedure. 

Another  comment  (Ref.  2)  submitted 
the  results  of  five  studies,  each 
involving  about  20  subjects.  Three  of  the 
studies  were  performed  in  one 
laboratory,  while  the  other  two  were 
performed  in  another  testing  facility. 
The  studies  were  basically  designed 
according  to  the  Panel's  recommended 
testing  procedure.  All  five  studies  used 
test  products  which  produced  mean  SPF 
values  that  exceeded  15.  These  values 
ranged  from  24.4  to  36.  The  standard 
deviation  of  th*  results  ranged  from  1.6 
to  5.05.  and  the  standard  error 
percentage  of  the  mean  ranged  from  0.91 
to  2.95. 

Regarding  the  data  submitted  by  the 
first  comment  (Ref.  1).  the  agency 
believes  that  the  results  of  tests  on  the 
same  formulation  on  humans  at  two 
testing  laboratories  give  some  indication 
of  reproducibility.  Moreover,  the  results 
support  the  use  of  the  Panel's  method 
for  evaluating  sunscreens  with  SPF 
values  higher  than  15.  The  in  vitro 
results  may  also  be  supportive,  but  the 
comment  did  not  submit  those  data. 

It  is  unclear  from  the  data  submitted 
by  the  second  comment  (Ref.  2)  whether 
the  test  products  were  the  same 
formulation  and  should  have  produced 
the  same  mean  SPF  value,  or  whether 
they  were  different  products.  In 
addition,  it  could  not  be  determined 
whether  the  8-percent  homosalate 
control  was  used  in  two  of  the  studies 
(Refs.  3  and  4).  and  the  light  source  was 
not  well  defined  in  another  two  studies 
(Refs.  5  and  6).  The  agency 
acknowledges  that  it  is  possible  to 
obtain  consistent  SPF  values  above  15 
in  the  context  of  one  study.  The 
unresolved  problems  are  whether  high 
SPF  values  are  reproducible  among 
testing  laboratories,  and  whether  such 
values  are  valid. 

The  agency  notes  that  the  8-percent 
homosalate  control  used  in  some  of 
these  submitted  studies  has  an  SPF 
value  of  approximately  4.  The  agency  is 
proposing  that  one  or  more  standard 
preparations  with  SPF  values  higher 
than  4  be  developed  for  testing 
sunscreens  with  higher  SPF  values  (see 
comment  78).  Also,  such  standard 


preparations,  when  developed  and 
validated,  would  be  used  to  develop 
new  testing  procedures  or  to  validate 
existing  testing  procedures  for 
sunscreen  drug  products  with  SPF 
values  higher  than  15.  At  this  time,  such 
standards  are  not  available. 

The  agency  has  determined  that  the 
submitted  data  are  not  sufficient  to 
demonstrate  that  the  testing  methods 
currently  used  to  evaluate  sunscreen 
drug  products  with  SPF  values  up  to  15 
are  equally  applicable  to  evaluating 
sunscreen  drug  products  with  SPF 
values  above  15.  The  agency  believes 
that  collaborative  studies  using  an 
appropriate  control  preparation  are 
necessary.  The  agency  invites  further 
comment  on  this  matter.  If  necessary, 
the  agency  will  publish  an  amendment 
to  this  tentative  final  monograph  to 
address  any  new  data  submitted 
regarding  testing  procedures  for 
sunscreens  with  high  SPF  values  (above 
15),  so  that  the  public  may  comment 
before  a  final  rule  is  published.  The 
agency's  comments  on  the  data  are  on 
file  in  the  Dockets  Management  Branch 
(Ref.  7). 
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78.  In  the  notice  of  a  public  meeting 
to  discuss  appropriate  testing 
procedures  for  OTC  sunscreen  drug 
products,  the  agency  stated  that  it  was 
concerned  about  using  a  standard 
preparation  that  may  have  a  relatively 
low  SPF  value  of  4  to  validate  a 
sunscreen  testing  procedure  that  is. 
supposed  to  determine  a  wide  range  of 
SPF  values  (currently  SPF  2  to  SPF  30 


and  higher)  (52  FR  33598  at  33600).  The 
agency  asked  whether  standard 
formulations  with  SPF  values  higher 
than  4  would  make  the  determination  of 
SPF  values  higher  than  8  and  15  more 
accurate.  The  agency  stated  that  it 
believed  that  two  or  three  standard 
preparations  should  be  available  having 
SPF  values  representing  the  entire  range 
of  possible  SPF  values  (e.g.,  SPF  8  and 
SPF  20  or  SPF  4,  SPF  15,  and  SPF  25). 
The  agency  also  asked  if  sunscreen 
preparations  were  available  that  would 
be  appropriate  for  use  as  standard 
preparations  when  testing  sunscreen 
drug  products  with  estimated  SPF 
values  greater  than  15.  If  so,  the  agency 
requested  that  data  on  such  preparations 
be  submitted. 

Several  comments  agreed  with  the 
agency  that  additional  standard  or 
control  preparations  with  SPF  values 
higher  than  4  should  be  available  for 
sunscreen  drug  product  testing.  One 
comment  agreed  with  the  agency  on  the 
usefulness  of  a  low  and  a  high  SPF 
control  and  recommended  that  the 
homosalate  control  be  retained  for  low 
SPF  products.  The  comment  stated  that 
it  is  aware  of  prototype  control 
formulations  that  would  fulfill  the 
requirements  for  a  high  SPF  control. 
Another  comment  recommended  that 
two  standard  preparations  with  SPF 
values  of  4  and  9  should  be  available 
and  added  that  it  is  essential  that  a 
choice  be  left  to  the  investigator  to  use 
either  of  the  standards  depending  upon 
the  expected  SPF  testing  range.  Another 
comment  suggested  that  standard 
formulations  should  have  SPF  values  of 
4  and  12. 

Some  comments  recommended  that, 
in  addition  to  the  SPF  4  standard 
control,  a  standard  preparation  with  an 
SPF  of  15  should  be  available.  One 
comment  stated  that  one  or  two 
additional  standards  should  be  available 
and  that  one  of  these  standards  should 
have  an  SPF  value  of  greater  than  or 
equal  to  15.  The  comment  added  that 
both  the  level  of  absorbers  and  the 
vehicle  (sunscreen  base)  of  the  standard 
preparation  must  be  clearly  defined. 
Another  comment  stated  that  for  testing 
sunsicreens  with  SPF  values  under  15. 
the  8-percent  homosalate  standard,  as 
defined  and  recommended  by  FDA,  or 
the  2.7  percent  cinnamate.  as  defined 
and  recommended  by  DIN.  should  be 
used.  However,  for  evaluating  sunscreen  • 
preparations  with  SPF  values  higher 
than  15,  the  comment  recommended 
that  a  standard  which  has  an  SPF  of  at 
least  15  and  which  does  not  contain 
substances  known  as  reflectors  should 
be  used.  The  comment  stated  that  this 
standard  may  contain  either  UVB  filters 
with  extended  absorption  in  the  UVA 
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range  or  a  pure  UVA  absorber  plus  a 
UVB  absorber. 

One  comment  suggested  that  the 
sunscreen  testing  methodology  should 
spell  out  which  control  formulation 
should  be  used  with  which  range  of 
expected  SPF  values.  For  example,  the 
SPF  4  control  should  be  used  where  the 
expected  SPF  of  the  test  product  is  2  to 
less  than  8,  and  the  SPF  15  control 
should  be  used  where  the  expected  SPF 
is  8  to  30.  Another  comment  stated  that 
the  control  standards  should  be  run  at 
least  once  a  year  in  the  laboratory  test, 
but  another  comment  proposed  that  the 
standard  should  be  run  twice  a  year. 

One  comment  stated  that  the  use  of  a 
high  SPF  control  would  improve  the 
accuracy  of  the  testing  procedure  and 
provide  a  benchmark  of  compliance  for 
testing  laboratories.  The  comment  stated 
that  it  is  willing  to  provide  formulations 
for  use  as  high  SPF  (and  waterproof) 
reference  standards,  but  because  these 
formulations  are  proprietary,  they  could 
not  be  disclosed  publicly.  The  comment 
stated  that  it  could  provide  finished 
products  with  SPF  values  of  "8+"  and 
"20+"  (both  waterproof)  to  the  industry 
for  a  fee  in  line  with  the  costs  of 
producing,  validating,  and  distributing 
the  materials  and  submitted  data  on  the 
SPF  testing  of  these  products  (Ref.l). 
Another  comment  noted  that  it  was 
planning  to  submit  data  in  support  of  a 
control  for  high  SPF  testing,  but  realized 
that  such  data  could  not  be  submitted 
before  the  administrative  record  closed 
in  April,  1988.  The  comment  stated  that 
it  would  submit  the  data  as  part  of  a 
petition  to  reopen  the  administrative 
record  to  consider  these  data  and 
requested  that  the  agency  give  favorable 
consideration  to  such  a  petition.  [No 
such  petition  has  been  submitted  to 
date.]  The  comment  stated  its 
willingness  to  work  with  the  agency  to 
develop  and  validate  an  additional 
control. 

The  agency  believes  that  the  8-percent 
homosalate  standard  preparation 
proposed  in  this  tentative  final 
monograph  is  suitable  for  testing 
sunscreens  with  lower  estimated  SPF 
values  (which  may  include  values  up  to 
and  including  15).  (See  comment  75.) 
However,  the  agency  believes  that  one 
or  more  additional  standard 
preparations  with  SPF  values  higher 
than  4  (e.g.,  SPF  15.  20,  or  25)  may  be 
desirable  for  testing  sunscreens  with 
higher  SPF  values  (i.e..  SPF  values 
higher  than  15).  Depending  on  the  SPF 
values  of  the  additional  standard 
preparations,  one  of  those  preparations 
may  be  deemed  more  appropriate  to  use 
to  test  products  with  an  estimated  SPF 
value  of  15.  At  this  time,  the  agency 
does  not  have  enough  data  or 


information  to  reach  a  conclusion 
regarding  the  use  of  other  suitable 
standards  or  their  formulations.  Only 
one  comment  submitted  data  on  higher 
SPF  standard  preparations,  one  with  an 
SPF  of  "8+"  and  one  with  an  SPF  of 
"20+"  (Ref.  1).  These  data  are  not 
sufficient  to  verify  the  reliability  of 
these  preparations.  For  the  preparation 
with  an  SPF  of  "8+,"  the  comment 
submitted  data  on  120  subjects,  but  for 
the  preparation  with  an  SPF  of  20.  it 
submitted  data  on  only  20  subjects.  In 
both  cases,  mean  SPF  values  higher  than 
the  expected  SPF  value  were  obtained. 
The  agency  would  need  more  within- 
laboratory  data  as  well  as  data  from 
different  laboratories  before  it  could 
determine  if  these  standard  preparations 
were  appropriate.  In  addition,  the 
agency  notes  that  the  formula  of  any 
standard  preparation  required  by  an 
OTC  drug  monograph  must  be  in  the 
public  domain  so  that  the  preparation 
can  be  prepared  in  any  laboratory. 

The  agency  appreciates  the  interest 
shown  by  two  comments  in  developing 
standard  preparations  for  the  testing  of 
higher  SPF  sunscreens.  However,  no 
data  or  information  regarding  additional 
standard  preparations  has  been 
submitted  at  this  time.  The 
administrative  record  will  be  open  for  1 
year  following  publication  of  this 
document  to  accept  new  data  relating  to 
these  proposals.  If  additional  data  are 
submitted,  the  agency  will,  if  necessary, 
publish  an  amendment  to  the  tentative 
final  monograph  in  a  future  issue  of  the 
Federal  Register  to  state  its  proposals 
regarding  appropriate  standard 
preparations  for  testing  of  higher  SPF 
sunscreens. 

Regarding  the  suggestion  that  the 
standard  preparation  should  be  run 
once  or  twice  a  year,  the  Panel 
recommended  in  §  352.40(a)  of  its 
monograph  that  the  standard 
preparation  should  be  run  every  time 
(i.e.,  concomitantly)  a  sunscreen  drug 
product  is  tested.  The  agency  agrees  and 
is  including  this  requirement  in 
proposed  §  352.70(a). 

Reference 

(1)  Comment  No.  C00083.  Docket  No.  78N- 
0038,  Dockets  Management  Branch. 

Q.  Comments  on  Indoor  vs.  Outdoor 
Testing  Procedures  for  Sunscreen  Drug 
Products 

79.  One  comment  disagreed  with 
what  it  believed  was  the  Panel's  opinion 
that  determination  of  the  SPF  value^ 
under  laboratory  conditions  (with 
artificial  light  sources)  will  produce 
more  reliable  and  reproducible  SPF 
values  than  those  achieved  using 
natural  light.  Referring  to  personal 


experience  in  testing  sunscreen 
products,  the  comment  stated  that 
artificial  light  sources  have  given  a 
higher  SPF  value  than  natural  sunlight 
and  offered  to  submit  such  data  if 
requested.  The  comment  pointed  out 
that  the  physical  properties  of  sunscreen 
products  always  tend  to  be  altered  when 
tested  under  natural  light,  and  that  the 
combined  effects  of  UVB,  UVA,  visible, 
and  IR  radiation  are  more  pronounced 
under  outdoor  conditions.  In  view  of  the 
availability  of  reliable  meters  to  measure 
light  fluences  (amounts  of  light)  and  of 
good  facilities  to  conduct  outdoor 
testing,  the  comment  concluded  that  the 
Panel  should  have  insisted  that  at  least 
one  study  be  conducted  under  outdoor 
conditions  in  order  to  obtain  a  true  SPF 
value,  adding  tliat  the  cost  of  such 
testing  is  not  an  excuse  when  the 
principal  issue  concerns  the  health  of 
people  and  when  the  major  objectives 
are  to  minimize  or  prevent  skin  cancer 
and  wrinkling  of  the  skin.  For  these 
reasons,  the  comment  argued  that 
indoor  as  well  as  outdoor  testing  should 
be  mandated  by  FDA. 

A  second  comment  agreed  with  the 
Panel's  recommendation  that  both 
artificial  and  natural  light  can  be  used 
in  the  testing  of  sunscreens  (43  FR 
38206  at  38259).  However,  the  comment 
suggested  that  final  sunscreen 
formulations  should  be  required  to 
undergo  at  least  one  outdoor  simulated- 
use  test  with  natural  sunlight.  The 
comment  maintained  that  artificial  light 
sources  should  be  used  only  in  research 
and  development  programs  to  identify 
formulations  that  appear  to  have  merit 
under  laboratory  conditions  and  to 
partially  evaluate  formulations  with 
very  high  protective  factors,  explaining 
that  the  SPF  of  such  formulations 
"might  range  from  8X  to  18X  in  the 
laboratory  environment,  but  that  range 
narrows  considerably  (from  4X  to  6X 
with  some  formulations)  when  the 
products  are  tested  under  natural 
sunlight-simulated-use  conditions."  The 
comment  concluded  that  it  would  be 
reasonable  to  require  all  sunscreens 
(even  those  with  protection  in  the  range 
of  8X  or  greater)  to  demonstrate 
performance  under  natural  sunlight- 
simulated-use  conditions.  The  comment 
requested  that  the  tentative  Hnal 
monograph  explain  the  role  of  artiRcial 
and  natural  light  testing  in  the 
development  of  sunscreen  drug 
products,  and  provide  guidelines  for 
natural  sunlight  testing  and 
recommendations  for  preferred 
simulated-use  conditions. 

One  reply  comment  questioned  the 
validity  of  the  above  comments  and 
supported  the  Panel's  recommendations 
regarding  both  solar  simulator  testing 
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and  natural  sunlight  testing.  The  reply 
comment  stated  that  it  believed 
laboratory  conditions  using  artiHcial 
light  can  be  constructed  to  parallel 
outdoor  conditions  without  the 
variables  associated  with  outdoor 
testing.  It  believed  that  "solar  simulator 
testing  provides  a  means  of 
standardization,  a  means  of  assuring 
reproducible  results  and  ultimately,  and 
most  importantly,  a  means  of  insuring 
uniform  product  labeling."  The  reply 
comment  contended  that  the  same 
amount  of  erythemic  energy  is  required 
to  produce  a  sunburn  using  either  a 
xenon  arc  solar  simulator  or  natural 
sunlight,  and  that,  as  long  as  other 
environmental  factors  are  reproduced, 
the  SPF  of  a  sunscreen  drug  product  is 
reproducible  under  laboratory 
conditions  using  a  xenon  arc  solar 
simulator.  The  reply  comment 
submitted  a  published  paper  (Ref.  1) 
and  the  results  of  studies,  previously 
submitted  to  the  Panel  for  review, 
which  it  said  demonstrated 
reproducible  results  in  various 
laboratories,  using  the  xenon  arc  solar 
simulator  (Ref.  2). 

Another  comment,  responding  to  the 
lanuary  26.  1988  public  meeting  to 
discuss  sunscreen  testing  procedures, 
stated  that  it  did  not  support  an  outdoor 
test.  The  comment  maintained  that 
although  sunscreens  are  applied  for  use 
in  natural  sunlight,  this  source  of  UV 
radiation  is  too  variable  and  too 
unpredictable  for  routine  use  in  the 
assessment  of  a  large  number  of 
commercial  sunscreen  products. 

The  Panel  did  not  recommend  the  use 
of  an  artificial  light  source  over  natural 
sunlight  for  determining  SPF  values.  In 
discussing  testing  procedures  for 
determining  the  SPF  value  of  a 
sunscreen  product,  the  Panel  considered 
the  use  of  artificial  light  (i.e..  a  solar 
simulator)  and  the  use  of  natural 
sunlight  as  light  sources  (43  FR  38206 
at  38259  and  38260).  The  Panel 
discussed  the  advantages  and 
disadvantages  of  using  these  light 
sources  for  determining  SPF  values.  The 
Panel  described  an  artificial  light  source 
in  §  352.41(a)  and  discussed  the  use  of 
a  natural  light  source  in  §  352.41(b)  of 
its  recommended  monograph.  It 
outlined  procedures  for  determining 
SPF  values  using  an  artificial  light 
source  in  §  352.43  and  for  the 
determination  of  SPF  values  using 
sunlight  in  §  352.44.  However,  the  Panel 
did  not  favor  one  method  over  the  other. 

The  use  of  SPF  values  evolved  from 
research  and  development  efforts 
involving  both  natural  and  artificial 
hght  sources.  The  agency  believes  that 
labeled  SPF  values  should  be  based  on 
testing  conducted  under  the  most 


carefully  controlled  conditions  so  that 
the  results  are  as  accurate  and 
reproducible  as  possible.  Accurate  and 
reproducible  testing  procedures  ensure 
that  competitive  products  with  the  same 
SPF  values  have  essentially  the  same 
effectiveness. 

The  agency  agrees  with  the  reply 
comment  that  indoor  testing  using  a 
properly  filtered  and  calibrated  solar 
simulator  provides  an  appropriate 
means  of  standardizing  SPF 
measurements  by  providing  controls 
over  most  of  the  variables  that  cannot  be 
controlled  in  outdoor  testing.  (For  a 
discussion  of  solar  simulators,  see 
comment  86.)  The  agency  believes  that 
indoor  testing  ensures  reproducible 
results  because  it  is  easier  to  control 
significant  variables  such  as 
temperature  and  humidity.  Outdoor 
testing  of  sunscreen  products  is  not 
reproducible  from  day  to  day  because  of 
uncontrollable  variables  such  as 
changing  cloud  cover,  changing 
radiation  intensity  with  time,  changing 
sun  angle  to  the  body  surface  with  time, 
and  variable  heat-induced  sweating.  A 
solar  simulator  produces  a  constant 
spectrum  at  a  constant  angle  with  a  high 
output  in  the  UV  range  of  290  to  400  nm 
(43  FR  38260).  It  is  a  more  reliable 
source  of  UV  radiation  than  the  sun 
whose  spectrum  changes  continuously 
depending  upon  angle,  altitude, 
pollution,  and  the  amount  of  ozone  in 
the  atmosphere  (Ref.  3).  Additionally, 
although  there  is  not  enough  sunlight  in 
a  day  to  conduct  outdoor  testing  of 
sunscreens  with  high  SPF  values, 
testing  of  these  products  may  be  done 
quickly  and  efficiently  using  a  high 
intensity  solar  simulator. 

The  agency  has  reviewed  the 
published  paper  and  the  results  of  a 
study  submitted  by  the  reply  comment 
(Refs.  1  and  2)  as  well  as  a  later 
publication  not  available  to  the  Panel 
(Ref.  4).  The  agency  tentatively 
concludes  that  SPF  values  determined 
by  indoor  testing  compare  favorably 
with  SPF  values  determined  by  outdoor 
testing.  The  study  by  Sayre,  et  al.  (Ref. 
1)  showed  that  the  MED  for  unprotected 
skin  induced  by  a  solar  simulator  was 
similar  to  the  MED  values  obtained  in 
outdoor  testing  using  natural  sunlight. 
SPF  values  obtained  for  products  tested 
indoors  using  solar  simulators  were 
consistently  higher  than  the  SPF  values 
obtained  outdoors  using  natural 
sunlight..  However,  the  study 
demonstrated  that  if  certain  critical 
environmental  conditions,  such  as 
temperature,  are  controlled,  the  SPF 
value  of  a  sunscreen  product 
determined  with  an  artificial  light 
source  is  similar  to  that  obtained  using 
natural  sunlight.  A  subsequent  study  by 


Sayre.  et  al.  (Ref.  4)  suggests  that  when 
testing  sunscreens  for  substantivity 
(resistance  to  water  wash-off),  varying 
environmental  conditions  are  not 
considerations  because  the 
subslantiveness  of  the  sunscreen 
formulation  negates  the  effects  of  heat 
and  humidity  on  the  SPF  determination. 
The  data  in  this  study  demonstrate  good 
correlation  between  the  indoor  and 
outdoor  testtng  results  of  substantive 
sun.screen  formulations. 

The  agency  believes  solar  simulator 
testing  is  a  more  accurate  method  of 
determining  SPF  values  for  product 
labeling  than  outdoor  testing.  Carefully 
controlled  solar  simulator  testing 
provides  a  convenient  means  of 
standardization  among  laboratories  and 
is  not  affected  by  variable  outdoor 
environmental  conditions.  Therefore, 
the  agency  is  proposing  only  general 
testing  procedures  in  §  352.72  that  use 
an  artificial  light  source,  as  specified  in 
§  352.71 ,  for  determining  SPF  values. 
Accordingly,  the  agency  is  not  including 
the  Panel's  recommended  §  352.41(b) 
"Natural  light  source  (sunlight)"  and 
§  352.44  "Determination  of  SPF  value 
using  natural  light  source  (sunlight)"  in 
this  tentative  final  monograph.  In 
addition,  the  Panel's  reference  to  natural 
sunlight  testing  in  §  352.42(h) 
"Response  criteria"  is  not  being 
proposed. 
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80.  One  comment  suggested  that  a 
conversion  factor  of  0.7  be  used  to 
correct  for  the  observation  that  the 
calculated  SPF  of  sunscreen  drug 
products  is  higher  when  tested  indoors 
using  an  artificial  UV  light  source  than 
when  tested  outdoors  using  natural 
sunlight.  The  comment  maintained  that 
this  approach  would  also  provide  for 
retaining  the  2  milligram/centimeter 
squared  (mg/cm')  application  density  in 
the  sunscreen  testing  procedures.  At  the 
same  time,  it  would  result  in  an  SPF 
value  that  would  better  reflect  the  ac-tual 
sunscreen  protection  the  consumer 
would  experience  in  natural  sunlight. 

The  agency  does  not  believe  that  the 
testing  procedures  .should  include  a 
conversion  factor  of  0.7  to  adjust  a 
calculated  SPF  that  has  been 
determined  using  an  artificial  light 
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source.  The  proposed  sunscreen  testing 
method  using  an  artificial  Ught  source  is 
reasonably,  but  not  absolutely, 
comparable  to  sun  exposure  conditions. 
As  discussed  in  comment  79,  there  are 
inherent  variables  in  sunscreen  testing 
done  under  outdoor  conditions.  The 
agency  believes  that  indoor  testing  with 
an  artificial  hght  source  is  a  more 
accurate  method  of  determining  SPF 
values  than  is  outdoor  testing. 
Furthermore,  the  comment  did  not 
submit  data  to  demonstrate  a  constant 
relationship  between  SPF  values 
determined  using  an  artificial  light 
source  and  SPF  values  determined 
under  natural  sunlight  conditions.  Nor 
were  data  provided  to  support  the 
suggested  conversion  fector.  Therefore, 
the  agency  is  not  including  a  conversion 
factor  in  the  proposed  sunscreen  testing 
methods. 

81.  Referring  to  the  Panel's  discussion 
of  environmental  conditions  for  testing 
sunscreen  products  in  sunlight  (43  FR 
38206  at  38260  and  38266).  one 
comment  provided  (>ossible 
specifications  for  the  testing  of  the 
standard  sunscreen  formulations  in 
natural  sunlight.  To  circumvent 
environmental  variables,  the  comment 
suggested  the  following  possible 
specifications  for  weather  (and 
environmental)  conditions:  no 
intermittent  clouds  (less  than  2  percent), 
ambient  temperature  of  84  °F  to  88  °F. 
haze  (minimal),  and  humidity  of  50  to 
70  percent.  Among  other  environmental 
variables  affecting  the  testing  of 
standard  formulations,  the  comment 
listed  wind,  air  quality  index,  and  other 
exposure  conditions,  such  as  latitude 
and  the  time  of  the  year.  The  comment 
did  not  suggest  any  specifications  for 
these  conditions.  The  comment 
predicted  that  test  failures  would  result 
if  cloudiness  became  excessive. 
Therefore,  the  comment  urged  the 
agency  to  place  very  strict  limits  on 
weather  variations  during  the  testing  of 
standard  formulations. 

The  Panel  discussed  the  effect  of 
atmospheric  conditions  and  geographic 
latitude  on  the  development  of  the  MED 
in  fair-skinned  people  (43  FR  38206  at 
38210).  Atmospheric  conditions  alter 
the  solar  erythemic  intensity  and, 
depending  upon  the  latitude,  also  affect 
the  exposure  time  required  to  induce 
one  NflEO.  Although  testing  of  sunscreen 
products  in  natural  sunlight  provides 
useful  information,  such  testing  is 
associated  with  many  variables,  such  as 
those  mentioned  by  the  comment. 
Accordingly,  the  agency  is  not 
proposing  natural  sunlight  testing  as  a 
regulatory  standard.  For  a  discussion  on 
tbe  detertnination  of  SPF  values  using 


an  artificial  light  source,  see  comment 
79. 

82.  Noting  the  subject  selection 
procedures  in  §  352.42(a),  one  comment 
stated  that  the  selection  of  subjects  with 
Skin  Types  I,  n,  and  III  seems 
appropriate  for  evaluations  using 
artificial  light.  For  natural  sunlight 
testing,  however,  the  comment 
contended  that  subject  selection  should 
be  restricted  to  test  subjects  with 
moderate  skin  pigmentation.  The 
comment  argued  that  restricting  the  skin 
type  for  natural  sunlight  tests  should 
decrease  subject  variation  in  evaluating 
the  test  and  control  formulations.  The 
comment  added  that  the  conditions  of 
simulated  use  during  natural  sunlight 
testing  of  sunscreens  should  be 
specified.  It  cited  "no  swimming"  and 
"schedule  of  exercise"  as  examples  of 
conditions  that  should  be  specified. 

As  described  in  comment  79,  natural 
sunlight  testing  of  sunscreen  drug 
products  provides  SPF  values  that  vary 
too  greatly  to  be  useful  in  assigning  PCD 
claims.  Therefore,  the  agency  is 
proposing  only  artificial  hght  testing 
procedures.  Thus,  it  is  not  necessary  to 
specify  conditions  for  natural  sunlight 
testing  of  Sunscreens. 

/?.  Comments  on  Artificial  Light  Sources 

83.  One  comment  disagreed  with  the 
Panel's  statement  that  solar  simulators 
of  150  Watts  (W)  usually  produce  10  or 
12  solar  constants  (43  FR  38206  at 
38260).  The  comment  explained  that 
solar  simulators  "based  on  the  principle 
reported  by  Berger,  where  the  radiation 
is  reflected  fit)ra  visible  light  and  an  IR 
reflecting  dichroic  mirror,  produce  the 
equivalent  often  to  twelve  times  the 
amount  of  UV  radiation  contained  in 
mid-latitude  noon  sunlight."  The 
comment  added  that  if  most  of  the 
visible  light  and  IR  radiation  were  not 
removed  from  the  beam,  severe  bums 
would  result.  Therefore,  the  comment 
felt  that  the  Panel's  statement  is  too 
broad  and  incorrect.  For  similar  reasons, 
the  comment  also  objected  to  the  Panel's 
statement  concerning  solar  simulators 
producing  40  solar  constants  (43  FR 
38260)  and  contended  that  because  not 
all  solar  simulators  are  built  on  the 
Berger  principle,  they  will  emit  a  variety 
of  intensities  of  UV  radiation  depending 
on  their  design  and  construction. 

The  Panel  defined  a  solar  constant  as 
"the  total  amount  of  energy  at  all 
wavelengths  per  square  meter,  available 
from  the  sun,  at  the  earth's  surface"  (43 
FR  38260);  however,  as  the  comment 
stated,  solar  simulators  recommended 
for  sunscreen  testing  emit  only  UV 
wavelengths  of  radiation.  A  true  solar 
constant  also  includes  energy  from 
visible  light  and  IR  radiation.  The 


agency  believes  that  tbe  Panel's  report 
would  have  been  more  precise  had  it 
read  "solar  constants  of  UV  radiation." 
Concerning  the  comment's  objection 
that  solar  simulators  will  emit  a  variety 
of  intensities  of  UV  radiation  depending 
on  their  design,  the  Panel  stated  that  the 
"more  powerful  instruments  can 
produce  up  to  40  solar  constants."  The 
Panel  recognized  that  solar  simulators 
may  emit  a  variety  of  intensities  of  UV 
radiation  when  it  qualified  its  statement 
by  saying  "up  to"  40  solar  constants. 

84.  One  comment  questioned  the 
Panel's  statement,  in  its  discussion  of 
light  sources  and  monitoring  (43  FR 
38206  at  38260),  that  the  UV  intensity 
of  a  solar  simulator  will  be  reported  in 
J/m^.  The  comment  stated  that  if  the  J/ 
m^  refers  to  "the  total  output  of  a  solar 
simulator  without  specifying  spectrum, 
the  results  in  terms  of  numbers  will  be 
most  misleading."  Further,  the  comment 
claimed  that  the  statement  is  technically 
incorrect  because  Joules  represent  the 
dose  of  radiation  and  not  the  intensity, 
which  is  measured  in  Watts  per  meter 
squared  (W/m^).  The  comment 
maintained  that  a  solar  simulator's 
effectiveness  for  sunscreen  testing 
should  be  measured  by  multiplying  its 
output  spectrum  by  an  agreed  upon 
action  spectrum  for  erythema.  The 
comment  added  that  the  dose  of 
radiation  should  be  expressed  as 
"erj'thema  effective  Joules/m^,"  and  the 
intensity  of  radiation  should  be 
expressed  as  "erythema  effective  Watts/ 
m^"  The  comment  stated  that  a  number 
of  action  spectra  for  skin  erythema  have 
been  published  and  that  it  is  of 
particular  importance  for  the  sunscreen 
rulemaking  that  "the  FDA  specify  one 
action  spectrum  which  will  then  be 
used  for  appropriate  integrations."  The 
comment  added  that  because  the 
majority  of  the  sun's  energy  output  is  in 
the  visible  and  IR  range,  and  the  UV 
radiation  component  rarely  exceeds  a 
few  percent  of  the  total  and  changes 
rapidly  with  time,  measurement  of  the 
sun's  intensity  without  making  the 
corrections  suggested  above  will 
produce  useless  results.  Therefore,  the 
comment  felt  that  radiometers  for 
measuring  the  sun's  intensity  should 
also  be  calibrated  in  "erythema  effective 
Joules/m^,"  if  a  dose  is  being  measured, 
or  in  "erythema  effective  Watts/m^,"  if 
intensity  is  being  measured. 

A  second  comment  felt  that,  although 
the  monograph  appropriately  does  not 
specify  the  scale  to  be  used  in 
measuring  the  output  of  solar 
simulators,  the  Panel's  report  is 
confusing  regarding  the  units  in  which 
radiometers  should  be  calibrated.  The 
comment  cited  the  following  statements 
from  the  Panel's  report  (43  FR  38260): 
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"The  output  of  a  solar  simulator  is 
measured  in  units  of  Joules*  •  "The 
UVL  (UV  light)  intensity  of  a  solar 
simulator  will  be  reported  in  J/m^."  The 
comment  stated  that  this  requirement 
would  restrict  the  use  of  monitoring 
devices  (such  as  the  widely  used 
Robertson-Berger  (R-B)  meter)  that  meet 
all  other  Panel-recommended 
requirements  for  radiometers  but  that 
provide  output  in  terms  of  sunburn 
units/hour.  The  comment  suggested  that 
the  Commissioner  clarify  that  the 
radiation  of  solar  simulators  need  not  be 
measured  in  terms  of  Joules. 

The  first  comment  is  correct  regarding 
the  Panel's  use  of  "intensity"  instead  of 
"dose"  in  its  discussion  of  solar 
simulators.  The  agency  believes  that  the 
proper  nomenclature  should  be  the 
currently  accepted  CIE  definitions  of 
units  applicable  to  all  radiation  (Refs.  1, 
2.  and  3).  The  acceptable  quantities  are 
"radiant  power,"  which  has  units  of 
Watts,  and  "radiant  energy,"  which  has 


units  of  Joules.  "Irradiance"  is  the 
radiant  power  incident  upon  a  surface 
per  unit  area  of  the  surface  and  is 
expressed  in  W/m^.  "Radiant  exposure" 
is  the  energy  equivalent  of  irradiance 
and  is  expressed  in  J/m^  Additionally, 
the  term  "spectral  irradiance"  refers  to 
the  irradiance  of  the  source  restricted  to 
a  narrow  wavelength  band  of  the 
spectrum,  and  is  expressed  in  terms  of 
Watts  per  square  meter  per  nanometer 
(W/m'-nm). 

In  §  352.43.  "Determination  ofSPF 
value  using  artificial  light  sourve."  the 
Panel  defined  UV  radiation  exposure  in 
units  of  time.  The  agency  believes  that 
it  is  more  accurate  to  express  dose  as  the 
"erythema  efftjctive  exposure."  in  units 
that  define  the  total  amount  of  erythema 
effective  energy  applied  to  the  testing 
subsite.  i.e.,  as  J/m^  Thus,  in  order  to 
determine  the  erythema  effective 
exposure,  the  measured  output  ft-om  the 
solar  simulator  (spectral  irradiance.  W/ 
m^-nm)  must  be  weighted  using  an 


agreed-upon  erythema  action  spectrum. 
And  this  spectrum  must  have  weighting 
factors  that  have  a  different 
effectiveness  for  producing  erythema 
with  different  wavelengths  of  UV 
radiation. 

The  agency  is  aware  that  although 
various  erythema  action  spectra  have 
been  published,  none  have  been 
universally  adopted  (Ref  4).  The  agency 
agrees  with  the  first  comment  that  an 
action  spectrum  for  erythema  should  be 
agreed  upon.  The  CIE  has  proposed  a 
reference  action  spectrum  based  upon  a 
statistical  analysis  of  the  results  of 
several  published  studies  carried  out 
since  1964  (Ref.  4).  The  agency  believes 
that  the  CIE's  proposed  reference  action 
spectrum  is  appropriate  for  use  in  the 
testing  procedures  for  OTC  sunscreen 
drug  products.  The  following  equations 
describe  the  proposed  reference 
spectrum: 


Vi(A)  =  I.0(250<A<298nm) 


V.(A)  =  10' 


_,/^0.094{298-A) 


(298  <  A  <  328  nm) 


V.(A)  =  10°«''('^^-'^)(328<A<400nm) 


The  data  contained  in  the  action 
spectrum  are  to  be  used  as  spectral 
weighting  Victors  to  calculate  the 
erythema  effective  exposure  of  a  solar 
simulator  as  follows: 

400 

E  =  XY(A)*I(A) 

250 

where: 

EsErythema  Effective  Exposure  (dose) 
V.eWeighting  Factor  (Erythema 

Action  Spectrum) 
I=Spectral  Irradiance  (W/m^-nm) 
The  agency  believes  that  adoption  of 
this  erythema  action  spectrum  would 
represent  a  significant  step  forward  in 
the  development  of  standardized 
equipment  for  the  testing  of  sunscreen 
drug  products.  Therefore,  the  agency  is 
proposing  to  modify  §  352.43  of  the 
Panel's  recommended  monograph  to 
include  this  action  spectrum  and  the 
proposed  calculation  to  determine  the 
erythema  effective  exposure.  This 
information  appears  in  proposed 
§  352.73(a).  (b).  and  (c). 

The  agency  is  using  the  term 
"erythema  effective  exposure"  in  place 
of  the  term  "exposure  time  interval  "  in 
the  SPF  calculation  as  follows: 

SPF  value=the  ratio  of  erythema 
effective  exposure  (J/m^j  (MED  (PS))  to 


the  erythema  effiective  exposure  (J/m^) 
(MED  (US))  The  agency  invites 
comments  on  this  proposal. 

The  agency  agrees  with  the  second 
comment  that  the  Panel's  report  is 
confusing  regarding  the  units  in  which 
radiometers  should  be  calibrated.  The 
agency  does  not  agree,  however,  that  the 
radiation  of  solar  simulators  need  not  be 
measured  in  terms  of  Joules.  The  agency 
believes  that  the  OE  units  mentioned 
above  should  be  used  in  all  sunscreen 
testing,  including  the  cahbration  of 
equipment.  The  agency  acknowledges 
that  requiring  the  output  of  a  solar 
simulator  to  be  measured  in  Joules  does 
mean  that  the  "widely  used"  R-B  meter 
cannot  be  used  to  measure  the  output  of 
solar  simulators.  However,  radiometers, 
including  the  R-B  meter,  have  limited 
value  for  measuring  the  output  of 
simulators.  Considering  present 
technology,  the  agency  recommends  the 
use  of  spectroradiometers  or  similar 
spectrally  sensitive  devices  for 
measuring  the  radiant  energy  output 
from  solar  simulators  (Refs.  5  and  6). 
(See  comment  88.) 

Because  natural  sunlight  is  not  being 
proposed  as  a  testing  fight  source  in  this 
tentative  final  monograph,  the  agency  is 
not  addressing  the  requirements  for 
radiometers  to  measure  natural  sunlight. 


However,  any  specifications  for 
instruments  to  be  used  for  measuring 
solar  simulators  may  also  be  used  for 
measuring  natural  sunlight. 
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85.  Referring  to  the  Panel's  statement 
that  approximately  6xio*  J/m^  as 
measured  by  a  recording  radiometer, 
will  evoke  1  MED  in  Skin  Types  I  and 
II  (43  FR  38206  at  38262).  one  comment 
stated  that  the  number  is  meaningless 
and  that  such  a  dose  can  be  obtained 
from  the  .sun  without  any  UVB  being 
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present  in  the  beam.  The  comment  felt 
that  all  such  doses  should  be  reported 
as  "erythema  effective  J/m^."  The 
comment  also  objected  to  the  Panel's 
statement  at  43  PR  38262  that  "duration 
of  sun  exposure  will  be  documented  in 
Joules/m^  or  in  R-B  counts."  It  is  not 
duration  of  sun  exposure,  the  comment 
claimed,  but  UVB  dose  that  should  be 
documented,  particularly  since  J/m^  or 
R-B  counts  refer  to  dose.  Likewise,  the 
comment  felt  that  the  number  4.5x10*  J/ 
m',  presented  as  an  example  of  an  MED 
for  a  type  I  subject  in  the  Panel's 
discussion  of  a  test  protocol  design  (43 
PR  38262),  is  another  meaningless 
number.  The  comment  stated  that  dose 
should  always  be  expressed  in  erythema 
effective  J/m^.  The  comment  added  that 
the  doses  presented  in  the  Panel's 
discussion  of  the  calculation  of  the  SPF 
value  using  a  recording  radiometer  (43 
PR  38263)  should  also  be  expressed  in 
"erythema  effective  J/m'." 

Tne  agency  agrees  with  the  comment 
that  the  quantities  6x10*  J/m^  and 
4.5x10*  J/m^,  alone,  without  reference  to 
a  band  of  the  solar  spectrum  are  not 
useful.  The  Panel  used  these  figures  as 
examples  of  appropriate  amounts  of 
solar  exposure  needed  to  evoke  1  MED 
in  subjects  with  Skin  Types  I  and  II. 
Likewise,  in  the  Panel's  report  (43  PR 
38206  at  38263).  6x10*  J/m^  is  used  in 
an  example  given  for  the  determination 
of  the  SPF  value  from  an  MED  obtained 
using  a  recording  radiometer.  Although 
it  is  possible  to  receive  a  dose  of  6x10'' 
J/m^  of  radiant  energy  from  the  sun 
without  any  UVB  being  present,  it  is 
unlikely  that  exposure  to  natural 
sunlight  would  be  completely  devoid  of 
any  UVB  radiation.  Further,  the  Panel 
only  used  these  numbers  as  examples  in 
its  discussion  of  the  methods  involved 
in  determining  the  SPF  value  of  a 
sunscreen  product  using  natural 
sunlight  as  a  light  source. 

The  agency  is  not  proposing  the 
Panel's  recommended  testing 
procedures  for  the  determination  of  SPF 
values  using  natural  sunlight  testing 
(see  comment  79).  Therefore,  it  is  not 
necessary  to  address  the  comment's 
concerns  about  the  dose  of  natural  solar 
radiation  measured  in  sunscreen  drug 
product  testing.  However,  with  respect 
to  indoor  testing  using  a  solar  simulator, 
the  agency  now  prefers  to  express  dose 
as  the  "erythema  effective  exposure,"  in 
units  that  define  the  total  amount  of 
erythema  effective  energy  applied  to  the 
testing  subsite  (J/m^).  (See  comment  84.) 
In  order  to  ensure  that  only  erythema 
effective  radiation  emitted  by  a  solar 
simulator  is  measured  for  sunscreen 
drug  product  testing,  an  action  spectrum 
for  erythema  and  the  units  of  radiant 
energy  must  first  be  estabUshed.  The 


agency  has  proposed  an  action  spectrum 
for  erythema  and  discussed  the 
appropriate  units  for  measuring  radiant 
energy  elsewhere  in  this  document.  (See 
comment  84.) 

86.  One  comment  stated  that  the 
artificial  light  source  used  in  testing  to 
determine  SPF  values  should  not  be 
restricted  to  xenon  lamps.  The  comment 
referred  to  the  Panel's  statement  that  the 
xenon  arc  solar  simulator  is  the 
preferred  artificial  light  source  (43  PR 
38206  at  38259  and  38260).  The 
comment  suggested  that,  in  the  tentative 
final  monograph,  the  agency  should  de- 
emphasize  the  use  of  the  xenon  arc 
lamp  over  other  artificial  light  sources 
unless  it  can  be  demonstrated  to  be 
superior  through  corroborative  testing. 
The  comment  contended  that 
Westinghouse  FS  40  sunlamps  provide 
a  useful  laboratory  source  for  UVB 
radiation  and  have  two  advantages  over 
the  xenon  arc  lamp:  (1)  the  absence  of 
discomfort  to  the  subject  during  the 
challenge  to  UV  radiation,  and  (2)  an 
area  of  coverage  of  over  20  times  greater 
than  that  of  a  150  W  xenon  arc  lamp. 
The  comment  argued  that  the  FS  40 
sunlamp  results  in  greater  effectiveness 
in  laboratory  studies  because  the 
exposure  of  16  to  24  treatment  sites  in 
testing  of  a  product  with  SPF  values  of 
8  or  10  can  be  completed  within  16  to 
20  minutes.  The  same  experiment  with 
one  subject  and  a  150  W  xenon  arc  lamp 
would  take  about  Wj  hours. 

A  second  comment  stated  that 
experience  with  xenon  arc  solar 
simulators  is  insufficient  to  determine 
whether  a  correlation  exists  between 
SPF  values  determined  using  them  as 
the  light  source  and  SPF  values 
determined  using  natural  sunlight.  The 
comment  suggested  that  the  Panel's 
testing  proceofures  also  allow  for  the  use 
of  other  light  sources,  such  as  the 
Weinsberger  Solarium  or  Osram  Vitalux. 

A  reply  comment  contended  that  the 
light  sources  suggested  by  the  above 
comments,  e.g.,  the  FS  series  of 
fluorescent  sunlamps  and  the  filtered 
intermediate  pressure  mercury  vapor 
sunlamp  (sucn  as  the  Osram  Vitalux)  do 
not  adhere  to  the  Panel's 
recommendations  for  an  appropriate 
light  source  and  could  cause 
misevaluation  of  the  sunscreen  product. 
The  comment  stated  that  these  two 
types  of  light  sources  emit  radiation 
shorter  than  290  nm  and,  as  a  result, 
may  produce  erythemal  responses  with 
nonsolar  radiation.  The  comment  added 
that  the  Osram  lamp  also  emits  a  line 
spectrum  that  is  not  continuous. 
Therefore,  the  lamp  deviates  from 
natural  sunlight  and  from  the  Panel's 
recommendations  for  an  appropriate 
light  source.  The  comment  supported 


the  Panel's  recommendation  to  use  solar 
simulator  light  sources  that  emit  a 
continuous  UVB  spectrum  of  290  to  320 
nm  with  not  more  than  1  percent  of  the 
emitted  radiation  shorter  than  290  nm. 

In  the  notice  of  public  meeting  to 
discuss  sunscfeen  testing  procedures 
(52  FR  33598  at  33599),  the  agency 
questioned  the  variability  of  the  data 
submitted  to  the  Panel  in  support  of  the 
recommended  testing  methods  and 
proposed  several  possible  modifications 
to  these  testing  methods  in  an  effort  to 
improve  them.  In  response  to  the 
publication  and  the  subsequent  meeting 
held  on  January  26,  1988,  the  agency 
received  several  comments  that 
addressed  the  solar  simulator  as  a 
possible  source  of  error  in  the  sunscreen 
testing  procedures. 

Four  of  these  comments  suggested 
that  light  sources  other  than  the  xenon 
arc  solar  simulator  were  appropriate  for 
use  in  sunscreen  testing.  Stating  that  the 
light  source  is  one  of  the  remaining 
variables  in  the  existing  methods  for 
SPF  determination,  one  comment 
submitted  testing  results  obtained  in 
France  (Ref.  1).  This  comment 
maintained  that  these  data  suggest  that 
the  use  of  different  light  sources  now 
specified  by  existing  methods  is 
unlikely  to  affect  results  significantly. 
Another  comment  stated  that  a  frequent 
problem  of  the  xenon  arc  solar 
simulators  is  that  their  spectral 
characteristics  can  change  following 
alteration  or  damage  to  the  filtration 
system  used  with  these  machines. 
Noting  that  there  are  alternative  b'V 
sources  that  are  utilized  for  sunscreen 
testing,  the  comment  stated  that  four 
Osram  lamps  are  used  in  the  DIN 
methods.  The  comment  added  that  high 
pressure  mercury  halide  sources  have 
also  been  used.  "The  comment 
maintained  that  even  though  these 
sources  are  not  as  solar  simulating  as  a 
perfectly  filtered  xenon  arc  source,  their 
spectral  characteristics  remain  constant. 
The  comment  subsequently  presented 
data  purporting  to  show  that  similar 
SPF  values  are  derived  when  using 
either  an  appropriately  filtered  xenon 
arc  solar  simulator  or  a  high  pressure 
mercury  halide  source  even  though  the 
high  pressure  mercury  halide  lamp 
emits  a  discontinuous  spectrum  (Ref.  2). 
Stating  that  both  instruments  have 
advantages,  the  comment  noted  that  the 
advantages  of  the  mercury  halide  source 
include  ease  of  use  and  stable  spectral 
output  reliability.  The  comment 
suggested  that  alternative  UV  sources  be 
permitted  providing  that  they  possess 
appropriate  quantities  of  UVA  and  UVB 
as  terrestrial  sunlight.  The  comment 
also  suggested  that  nonxenon  arc 
sources  be  tested  with  SPF  assays  and 
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compared  to  xenon  arc  simulators  prior 
to  acceptance  of  an  allowed  UV 
radiation  source. 

Two  comments  cited  a  recent 
publication  (Ref.  3)  to  support  a 
contention  that,  for  testing  sunscreen 
products  with  an  SPF  under  15.  either 
a  xenon  arc  or  a  mercury  halide  lamp 
can  be  used  with  similar  results. 
However,  both  comments  claimed  that 
for  sunscreens  with  an  SPF  over  15.  a 
xenon  arc  solar  simulator  should  be 
used.  Another  comment  maintained  that 
the  testing  of  sunscreen  drug  products 
with  an  SPF  of  15  or  higher  is  best 
achieved  by  using  high-intensity  xenon 
arc  lamps  of  1  kilowatt  (kw)  or  greater 
and  that  the  Panel-recommended  150  W 
x^non  arc  lamp  is  inadequate  for  this 
purpose.  One  comment  noted  that  an 
Ultravitalux  lamp,  which  is  a  "line 
source  mercury  arc,"  has  very  little 
emission  in  the  UVA  range.  This 
comment  stated  that  when  UVA 
absorbers  are  added  to  sunscreen 
formulations,  the  Ultravitalux  lamp  will 
overestimate  the  efficacy  of  protection 
against  a  solar  source. 

Five  comments  maintained  that  the 
solar  simulator  should  be  the  light 
source  of  choice  for  sunscreen  drug 
product  testing.  Three  comments 
suggested  that  the  simscreen  monograph 
should  include  specifications  for 
acceptable  light  sources  for  testing 
sunscreens.  One  comment  initially 
suggested  that  the  solar  simulator 
should  be  filtered  to  match  the  spectrum 
of  the  sun  at  a  60°  angle;  however,  the 
comment  subsequently  recommended 
that  the  light  source  should  be  filtered 
to  match  the  spectrum  of  the  sun  at  75° 
above  the  horizon.  Another  comment 
recommended  that  because  the  sun 
angle  rarely  exceeds  80°  elevation, 
except  in  the  tropics,  a  spectrum  similar 
to  an  80°  elevation  should  be  used  and 
should  give  adequate  safety  factors.  One 
of  the  comments  stated  that  the  xenon 
arc  light  source  should  be  filtered  with 
"VVG  320.  1  mm  thickness." 

One  comment  explained  that  because 
the  biological  effectiveness  of  UV 
radiation  wavelengths  from  295  to  400 
nm  drops  rapidly  by  a  factor  of  over 
1,000,  the  emission  spectrum  (i.e.. 
spectra!  power  distribution)  of  the  UV 
radiation  source  will  greatly  influence 
SPF  values.  The  comment  stated  that: 
(1)  The  sun  emits  a  polychromatic 
continuum  of  different  wave  lengths;  (2) 
low  pressure  fluorescent  sun  lamps  emit 
a  continuum  mainly  in  the  UVB,  or 
mainly  in  the  UVA  range;  (3)  high 
pressure  mercury  arcs  provide 
discontinuous  line  spectra;  and  (4)  high 
intensity  solar  simulators,  based  on 
xenon,  xenon-mercury,  or  doped 
tungsten  may  mimic  solar  UV  radiation. 


but  they  require  special  filtration  to 
shape  the  UVB  spectrum  and  to  remove 
intense  visible  and  IR  radiation.  The 
comment  added  that  the  age  of  the 
lamp,  temperature  of  the  bulb  or  arc, 
and  the  age  of  the  filters  will  influence 
both  specirai  power  distribution  and 
irradiance. 

The  comment  recommended  that  for 
purposes  of  SPF  testing,  light  sources 
with  a  spectral  power  distribution 
closely  representing  that  of  sunlight 
should  be  used  and  that  the  light  source 
should  not  emit  radiation  below  290 
nm.  Stating  that  the  power  consumption 
(i.e.,  150  W.  2500  W.  etc.)  is  immaterial, 
the  comment  maintained  that  only  the 
spectral  power  distribution  counts. 
Adding  that  accurate  spectroradiometry 
methods  are  now  available,  the 
comment  stressed  that  it  is  important 
that  the  spectral  power  distribution  of 
the  light  sourre  be  known  exactly  and 
that  equipment  be  monitored  regularly. 
According  to  the  comment,  spectral 
power  distribution  and  irradiance  of 
filtered  light  sources  vary  in  the  first 
minutes  of  operation.  For  that  reason, 
testing  should  not  begin  until  30 
minutes  after  the  equipment  has  been 
turned  on  to  allow  all  systems  to  come 
to  operating  temperature  and  spectrum. 
This  practice  is  particularly  important 
when  new  lamps  or  filters  are  installed, 
in  which  case  the  solar  output  of  the 
light  source  should  be  monitored 
frequently  during  the  early  times  of 
operation. 

The  agency  points  out  that  the  Panel 
(43  FR  38206  at  38265)  did  not  restrict 
the  artificial  light  source  for  sunscreen 
drug  product  testing  to  xenon  arc  solar 
simulators;  they  were  recommended  as 
the  preferred  artificial  light  source  (43 
FR  38260).  The  agency  believes  that  the 
Panel  recommended  xenon  arc  solar 
sim.ulators  as  the  preferred  Ught  source 
because  it  had  more  information  and 
more  experience  with  these  light 
sources  than  with  other  light  sources. 

The  agency  does  not  consider  the  data 
submitted  by  two  of  the  comments 
(Refs.  1  and  2)  sufficient  to  demonstrate 
that  light  sources  with  emission  spectra 
different  from  that  of  sunhght  can 
produce  results  equivalent  to  those 
obtained  using  a  xenon  arc  lamp.  In  one 
study  (Ref.  1).  the  investigators 
determined  the  SPF  of  the  standard 
preparation  used  in  the  DIN  sunscreen 
testing  procedure  using  a  modified  DIN 
testing  procedure  in  which  a  xenon  arc 
solar  simulator  replaced  the  solar 
simulator  normally  used.  Using  22 
subjects  and  the  modified  DIN  method, 
they  determined  that  the  geometric 
mean  of  the  SPF  was  3.53  and 
concluded  that  this  result  compared 
favorably  with  the  SPF  of  3.7  obtained 


when  the  DIN  standard  preparation  is 
evaluated  using  the  normal  DIN  testing 
procedures.  However,  for  a  true 
comparison,  the  same  batch  of 
sunscreen  standard  should  have  been 
evaluated  by  both  methods  on  the  same 
22  subjects.  The  agency  also  notes  that 
these  data  merely  indicate  that  the  light 
source  may  have  no  effect  on  the 
determination  of  a  low  SPF.  There  are 
no  data  showing  that  the  light  source 
will  not  affect  the  determination  of  a 
high  SPF  such  as  15. 

The  second  set  of  data  (Ref.  2) 
consists  of  two  SPF  values  for  each  of 
five  sunscreens.  One  SPF  was 
determined  using  a  metal  halide  light 
source,  and  the  other  was  obtained 
using  a  xenon  arc  source.  No  other 
information  or  data  were  included. 
These  data  are  not  adequate  to 
demonstrate  the  comparability  of  light 
sources  for  sunscreen  testing 
procedures. 

At  this  time,  the  agency  ag.'ees  with 
the  Panel  that  xenon  arc  solar 
simulators  are  the  preferred  light  source 
for  sunscreen  testing  because  they  emit 
a  continuous  spectrum  that  can  be 
filtered  to  match  sunlight.  However,  the 
agency  acknowledges  that  other  light 
sources  may  be  used  providing  that  they 
meet  the  specifications  being  proposed 
in  §352.71.  (See  comment  87.) 

The  agency  believes  that  the  light 
source  is  a  significant  factor  that  can 
affect  the  outcome  of  sunscreen  testing. 
It  is  important,  therefore,  that  the 
monograph  testing  procedures  include 
adequate  specifications  describing  an 
appropriate  light  source.  The  Panel 
defined  an  appropriate  solar  simulator 
for  sunscreen  testing  as  a  light  source 
having  "(1)  A  continuous  emission 
spectrum  in  the  UVB  (290  to  320  nm); 

(2)  Less  than  1  percent  of  its  total  energy 
contributed  by  nonsolar  wavelengths 
(wavelengths  shorter  than  290nm);  and 

(3)  No  more  than  5  percent  of  its 
erythemically  effective  energy 
contributed  by  nonsolar  wavelengths," 
(45  FR  38259  and  28260).  The  Panel 
provided  these  specifications  for  a  solar 
simulator  in  §  352.41(a)  of  its 
recommended  monograph,  but  did  not 
identif>'  any  specific  light  source  which 
would  meet  these  criteria. 

1  he  knowledge  regarding  solar 
simulators,  the  erythema  action 
spectrum,  and  the  role  of  UVA  in  the 
production  of  skin  damage  has 
increased  g.'-eatly  since  the  Panel's 
report  was  published  in  1978.  The 
agency  believes  that  the  specifications 
for  a  solar  simulator  recommended  by 
the  Panel  for  sunscreen  testing  should 
be  revised  based  on  this  new 
information.  Although  the  Panel 
recommended  that  the  solar  simulator 
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used  for  sunscreen  testing  should  emit 
a  continuous  UV  spectrum  from  290  to 
320  nm  (UVB  radiation),  the  agency 
now  believes  that  the  solar  simulator 
used  to  determine  the  SPF  value  of  a 
sunscreen  product  should  mimic  the 
harmful  spectrum  of  the  sun  as  closely 
as  possible  and  should  include  both  the 
UVB  and  UVA  spectra.  The  agency 
notes  that  the  Panel's  recommended 
labeling  claims  for  Category  I 
sunscreens  include  photoprotection 
against  harmful  rays  of  the  sun  that 
cause  sunburn,  cancer,  and  premature 
aging  of  the  skin  (i.e.,  skin  aging). 
Although  UVA  radiation  has  been 
traditionally  thought  to  contribute  little 
to  the  deleterious  effects  of  the  sun, 
recent  studies  have  shown  that  UVA  is 
erythemogenic  (Refs.  4  and  5).  One 
study  strongly  suggests  that  UVA 
wavelengths  of  315  to  340  nm,  which 
are  abundant  in  solar  UVA,  are  most 
responsible  for  UVA  induced 
photoaging  (Ref.  6).  UVA  radiation  can 
also  augment  the  acute  and  chronic 
effects  of  UVB  radiation  (Refs.  7  through 
11).  In  addition,  the  agency  notes  that 
some  of  the  Category  I  sunscreens 
protect  against  UVA  radiation  as  well  as 
UVB  radiation.  The  agency,  therefore, 
concludes  that  the  solar  simulator  used 
for  sunscreen  testing  should  emit  a 
continuous  UV  spectrum  from  290  to 
400  nm  (UVB  and  UVA  radiation), 
similar  to  that  of  the  sun  at  sea  level. 
(For  a  discussion  of  sunscreens  that 
protect  against  UVA  radiation  and  UVA 
labeling  claims,  see  comment  53.) 

Regarding  which  sunlight  spectrum 
should  be  used  as  the  model  that  a  solar 
simulator  should  mimic,  the  agency 
notes  that  one  comment  recommended 
matching  sunlight  at  an  80°  solar 
elevation.  Another  comment  initially 
recommended  matching  sunlight  at  a 
60°  solar  elevation  but  later 
recommended  a  75°  solar  elevation. 
There  are  two  ways  of  describing  the 
position  of  the  sun  in  the  sky.  The 
comments'  method  uses  the  angle  of  the 
solar  elevation  above  the  horizon  to 
describe  the  position  of  the  sun.  The 
other  method  uses  the  angle  of  the  sun 
measured  from  the  sun's  zenith.  A  solar 
elevation  of  80°  equals  a  lenith  angle  of 
10°.  In  this  rulemaking,  the  agency  is 
using  the  zenith  angle  to  describe  the 
position  of  the  sun  in  the  sky. 

The  agency  is  aware  that  tne  spectral 

auality  of  the  sun  is  not  constant  and  is 
ependent  upon  the  effective  thickness 
of  the  atmosphere  through  which  the 
radiation  must  pass.  The  effective 
thickness  of  the  atmosphere  is 
dependent  upon  various  factors 
including  the  latitude  and  altitude  of 
the  observer  and  the  zenith  angle  of  the 
sun  (Ref.  12).  The  agency  realizes  the 


importance  of  specifying  which  sunlight 
spectrum  should  be  used  for  testing 
sunscreen  drug  products  and  believes 
that  a  zenith  angle  of  10°  represents  a 
reasonable  angle  to  specify  in  the  testing 
procedures.  Therefore,  the  agency  is 
proposing  that  the  solar  simulator  used 
for  sunscreen  testing  should  have  a 
spectrum  similar  to  sunlight  at  sea  level 
from  the  sun  at  a  zenith  angle  of  10°. 
The  agency  invites  comment  on  this 
proposal. 

Regarding  one  comment's 
recommendation  that  the  xenon  arc 
light  source  should  be  filtered  with 
"WG  320,  1  mm  thickness,"  the  agency 
is  not  including  specific  filters  in  its 
specifications  for  solar  simulators.  The 
agency  is  not  restricting  the  light  source 
for  sunscreen  testing  to  xenon  arc 
lamps,  but  is  including  specifications 
that  the  light  source  used  for  sunscreen 
testing  must  meet.  In  order  to  fulfill 
these  specifications,  light  sources  must 
be  appropriately  filtered.  However,  the 
filters  necessary  to  obtain  the  proper 
spectrum  depend  upon  the  unfiltered 
output  of  the  light  source.  Therefore,  it 
would  be  inappropriate  for  the 
monograph  to  specify  specific  filters. 
However,  the  agency  is  proposing  that  a 
solar  simulator  be  properly  filtered  so 
that  its  output  simulates  sunlight  at  sea 
level  from  the  sun  at  a  10°  zenith  angle 
between  290  and  400  nm. 

The  agency  is  aware  that,  due  to 
fluctuations  in  electrical  supply  and 
ambient  temperature,  the  spectral 
output  of  solar  simulators  can  change 
significantly  during  the  period  of  time 
immediately  after  being  switched  on 
(Ref.  13).  This  is  more  pronounced 
when  optical  filters  are  used.  Thus,  the 
agency  is  proposing  in  §  352.71  that  a 
solar  simulator  should  not  have 
significant  time-related  fluctuations  in 
radiation  emissions  after  an  appropriate 
warm-up  period.  The  investigator 
should  carefully  evaluate  the  solar 
simulator  being  used  in  order  to 
determine  the  time  period  required  for 
warm-up.  Because  a  uniform  exposure 
is  important  to  the  outcome  of 
sunscreen  testing,  the  agency  is  also 
proposing  that  the  solar  simulator  have 
good  beam  uniformity  (within  10 
percent)  in  the  exposure  plane.  The 
agency  is  also  proposing  that  a  solar 
simulator  be  measured  periodically  with 
an  accurately  calibrated  recording 
instrument.  (See  comment  87.) 

The  Panel  recommended  that  a  solar 
simulator  should  have  less  than  1 
percent  of  its  total  energy  output 
contributed  by  nonsolar  wavelengths 
shorter  than  290  nm  and  not  more  than 
5  percent  of  its  total  energy  output 
contributed  by  wavelengths  longer  than 
400  nm  (43  FR  38206  at  38259). 


However,  the  Panel's  reasons  for 
choosing  these  limits  are  not  clear. 
Ideally,  a  solar  simulator  used  for 
testing  sunscreen  drug  products  should 
emit  only  solar  UV  radiation. 
Extraneous  radiation  only  adds  to  the 
error  of  the  testing  method.  Although 
the  Panel's  recommended  limits  are 
adequate  and  are  being  proposed  in  this 
document,  the  agency  believes  that 
these  limits  could  be  more  narrowly 
defined  because  the  design  of  solar 
simulators  is  better  today  than  when  the 
Panel  report  was  published.  For 
example,  it  is  possible  that  a  solar 
simulator  could  have  less  than  0.1 
percent  of  its  total  energy  output 
contributed  by  nonsolar  wavelengths 
shorter  than  290  nm  and  not  more  than 
1  percent  of  its  total  energy  output 
contributed  by  wavelengths  longer  than 
400  nm.  Therefore,  the  agency  is 
requesting  comments  on  the  amount  of 
extraneous  radiation  that  should  be 
allowed  in  the  output  of  a  solar 
simulator. 

The  agency  is  revising  the 
specifications  proposed  by  the  Panel  in 
§  352.41(a)  of  its  monograph  to  reflect 
these  changes  and  is  including  new 
specifications  in  proposed  §352.71  to 
read  as  follows: 

A  solar  simulator  used  for 
determining  the  SPF  of  a  sunscreen  drug 
product  should  be  filtered  so  that  it 
provides  a  continuous  emission 
spectrum  from  290  to  400  nanometers 
similar  to  sunlight  at  sea  level  from  the 
sun  at  a  zenith  angle  of  10°;  it  has  less 
than  1  percent  of  its  total  energy  output 
contributed  by  nonsolar  wavelengths 
shorter  than  290  nanometers;  and  it  has 
not  more  than  5  percent  of  its  total 
energy  output  contributed  by 
wavelengths  longer  than  400 
nanometers.  In  addition,  a  solar 
simulator  should  have  no  significant 
time-related  fluctuations  in  radiation 
emissions  after  an  appropriate  warm-up 
time,  and  it  should  have  good  beam 
uniformity  (within  10  percent)  in  the 
exposure  plane.  To  ensure  that  a  solar 
simulator  delivers  the  appropriate 
spectrum  of  UV  radiation,  it  must  be 
measured  periodically  with  an 
accurately-calibrated  spectroradiometer 
system  or  equivalent  instrument. 

The  agency  invites  further  comment 
on  these  proposed  specifications. 
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87.  One  comment  questioned  the 
Panel's  exemption  of  the  xenon  lamp 
from  validation  by  "corroborating 
natural  sunlight  testing."  The  comment 
stated  that  validation  was  required  for 
all  other  artiflcial  light  sources,  even 
though  these  might  have  a  UV  spectrum 
comparable  to  "xenon  light"  (43  FR 
38206  at  38260).  The  comment  believed 
that  industry  has  interpreted  the  Panel's 
report  to  mean  that  the  xenon  lamp 
replaces  and  is  more  desirable  than 
natural  sunlight  testing.  The  comment 
felt  that  the  Panel's  position  is  faulty 
because  it  does  not  recognize  the 
limitations  of  solar  simulators,  i.e.,  that 
simulated  sunlight  is  not  natural 
sunlight,  and  that  "simulators  are  often 
used  in  a  laboratory  environment  under 
conditions  that  don't  even  approximate 
(let  alone  simulate)  use  conditions."  A 
second  comment  noted  that  the  activity 
of  all  xenon  arc  solar  simulators  is  not 
based  on  the  same  principle,  i.e.. 
radiation  reflected  from  visible  light  and 
an  IR  reflecting  dichroic  mirror. 
Therefore,  the  comment  stated  xenon 


lamps  will  emit  a  variety  of  intensities 
of  UV  radiation,  depending  on  their 
design  and  construction.  A  reply 
comment  questioned  the  validity  of  the 
objections  by  the  first  comment  and 
stated  that  at  least  two  highly  reputable 
and  respected  manufacturers  currently 
produce  xenon  arc  lamps  tmder 
sufficiently  controlled  procedures  to 
effectively  eliminate  concerns  about  the 
standardization  of  these  light  sources 
between  manufacturers. 

The  agency  agrees  with  th%  Panel  that 
a  properly  filtered  xenon  arc  solar 
simulator  is  the  preferred  artificial 
radiation  source.  The  xenon  arc  solar 
simulator  was  first  described  in  1969  by 
Berger  (Ref.  1).  and  solar  simulators 
have  been  widely  used  in 
photobiological  research  since  then. 
According  to  Sayre  (Ref.  2),  the  design 
of  these  instruments  has  changed  little. 
According  to  Diffey  (Ref.  3),  the  " 
technology  of  optical  radiation  sources 
is  well  established,  and  the  factors  that 
can  affect  the  stability  and  the  Ufe  of 
these  lamps  is  well  documented. 
Currently,  a  number  of  xenon  arc  solar 
simulators  systems  are  commercially 
available  to  provide  solar  simulated 
radiation  (Ref.  2).  The  agency  notes  that 
in  the  Panel's  recommended  monograph 
and  in  proposed  §  352.71,  a  specific 
type  of  light  source  is  not  mandated; 
only  the  specifications  of  the  light 
source  are  described.  These 
specifications  ensure  that  the  solar 
simulator  emits  a  spectral  distribution 
of  UV  radiation  that  is  most  similar  to 
that  produced  by  the  sun.  (See 
comments  85  and  86  for  further 
discussion  of  artificial  light  sources.) 

Regarding  one  comment's  belief  that 
industry  has  interpreted  the  Panel's 
report  to  mean  that  indoor  testing  is 
preferable  to  natural  sunlight  testing, 
the  agency  has  determined  that  indoor 
testing  is  as  accurate  and  more 
reproducible  than  outdoor  testing.  (See 
comment  79.} 

As  the  second  comment  noted,  all 
xenon  arc  solar  simulators  do  not 
produce  identical  intensities  of  UV 
radiation.  While  one  type  of  xenon  arc 
solar  simulator  may  produce  a  spectral 
distribution  very  similar  to  that 
produced  by  natural  sunlight,  another 
xenon  simulator  may  produce  a  slightly 
different  spectrum.  Solar  simulators 
may  also  emit  diff^erent  spectra  as  the 
lamp  and  its  filters  age.  Therefore,  the 
agency  emphasizes  that  all  artificial 
light  sources,  including  xenon  arc  solar 
simulators,  must  be  measured 
periodically  with  an  accurately 
calibrated  spectroradiometer  system  or 
equivalent  instrument.  Testers  must 
ensure  that  the  lamps  used  deliver  the 
appropriate  spectrum  of  UV  radiation 


and  comply  with  the  specifications  in 

Eroposed  §  352.71.  (See  comment  88 
alow  for  a  detailed  discussion  on  the 
monitoring  for  artificial  light  sources.) 
Therefore,  the  agency  is  revising  the  last 
sentence  of  the  Panel's  recommended 
§  352.41(a)  to  read  as  follows:  "To 
ensure  that  the  solar  simulator  delivers 
the  appropriate  spectrum  of  UV 
radiation,  it  must  be  measured 
periodically  with  an  accurately- 
calibrated  si>ectroradiometer  system  or  ° 
equivalent  instrument."  Also,  as  noted 
in  comment  86,  this  revised  sentence  is 
included  in  proposed  §  352.71.  The 
agency  invites  comment  as  to  whether  a 
specific  time  period  (e.g..  "measured 
every  3.  6.  or  12  months")  should  be 
substituted  for  "measured  periodically" 
in  the  above  statement. 
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88.  Referring  to  the  Panel's  discussion 
regarding  monitoring  of  the  xenon  arc 
solar  simulator  (43  FR  38206  at  38260), 
one  comment  stated  that  thermopiles 
are  useful  in  measuring  UV.  visible,  and 
IR  radiation.  The  comment  stated  that 
the  Panel,  however,  did  not  mention 
using  appropriate  filters  to  screen  out 
visible  and  IR  radiation  for  obtaining  the 
UV  flux  incident  on  the  skin  surface. 
The  comment  added  that  using  filters  is 
important  not  only  for  monitoring  the 
correct  dosimetry  of  UV  radiation,  but 
also  for  eliminating  IR  radiation  that  is 
significantly  present  in  the  xenon  arc 
emission. 

The  agency  agrees  with  the  intent  of 
the  comment.  However,  considering 
present  technology,  the  agency  believes 
that  spectroradiometry  (measurement  of 
wavelengths  in  the  form  of  spectra),  or 
similar  spectrally  sensitive  techniques, 
should  be  used  to  characterize  the 
output  from  a  solar  simulator  (Ref.  1). 
Although  the  Panel  recommended  the 
use  of  calibrated  thermopiles  to  measure 
the  output  of  solar  simulators  (43  FR 
38260).  the  agency  believes  that  the 
thermopile  is  not  an  appropriate 
instrument  for  performing 
measurements  of  solar  simulators.  For 
measuring  the  output  from  a  solar 
simulator,  a  radiometer  must  have 
accurate  sensitivity  in  the  UV  spectral 
region  and  be  equipped  with  an 
appropriate  mechanism  to  filter  out  any 
visible  light  or  IR  radiation  that  may  be 
emitted  by  the  solar  simulator.  Even  a 
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properiy  calibrated  radiometer,  if 
unfiltered,  will  measure  the  total  energy 
output  of  the  light  source  regardless  of 
the  wavelengths  present  or  the 
intensities  of  those  wavelengths.  As  a 
solar  simulator  ages,  it  frequently  emits 
progressively  less  UV  radiation  although 
its  emissions  in  the  visible  and  the  IR 
spectrum  continue  to  remain  relatively 
constant.  An  unfiltered  radiometer  may 
not  detect  these  changes. 

There  are  several  ways  to  determine 
radiometric  values  which,  when 
correctly  used,  yield  the  same  physical 
values.  The  agency  is  not  requiring  a 
specific  method.  The  following 
suggestions  are  offered  to  establish  the 
important  parameters;  physically 
equivalent  alternatives  are  also 
acceptable. 

Measurements  should  be  performed 
using  generally  accepted  raoiometric 
principles  and  techniques.  The  quantity 
to  be  measured  should  be  reported  in 
spectral  irradiance  values  which  have 
units  of  W/cm^-nm.  For  solar 
simulators,  all  measurements  should  be 
made  on  the  complete  device  consisting 
of  the  light  source  and  any  related 
housing,  filtration,  or  attachments 
manufactured  or  as.sembled  for  use  with 
the  device.  Although  filtered 
radiometers  may  be  used  to  measure  the 
output  of  solar  simulators,  the  agency 
believes  that  such  meters  have  limited 
value  because  they  do  not  measure  the 
spectral  distribution  of  the  light  source. 
Accordingly,  the  agency  recommends 
that  spectroradiometers,  or  similar 
spectrally-sensitive  instruments,  be 
used.  Spectroradiometry  is  the  most 
fundamental  method  for  measuring  the 
radiant  energy  output  (Refe.  2  and  3). 
Sophisticated  instruments  for  the 
measurement  of  spectral  irradiance 
should  be  used  to  ad|\ist  for  spectral 
output  distribution  changes  caused  by 
such  factors  as  filtration,  distance  from 
the  source,  warm-up  time,  and  lamp 
age.  Additionally,  in  order  to  use 
biological  weighting  functions,  the 
spectral  distribution  of  the  source  must 
be  determined. 

The  spectroradiometric  measurements 
on  the  solar  simulator  should  be  made 
at  the  same  distance  from  the  lamp  that 
will  be  used  for  the  sunscreen  testing 
exposures.  The  measurements  on  the 
continuum  part  of  the  spectrum  should 
be  made  at  intervals  of  no  more  than  10 
nm  in  the  UV  wavelength  region  below 
400  nm.  In  addition,  the  spectral  lines 
in  the  emission  should  be  measured 
with  a  sufficiently  narrow  spectral 
bandpass  (S  2nm)  so  as  to  adequately 
measure  the  level  of  radiation  being 
emitted  in  those  lines. 

The  measurements  should  be  made 
with  instruments  calibrated  against 


standards  of  spectral  irradiance.  These 
standards  should  have  been  calibrated 
either  by  the  U.S.  National  Institute  for 
Standards  and  Technology  (NIST) 
(formerly  the  National  Bureau  of 
Standards  (NBS))  or  by  another 
laboratory  against  standards  calibrated 
by  NIST  using  NIST-recommended  or 
generally  accepted  techniques.  The 
instruments  should  be  calibrated  on  a 
regular  basis,  sufficient  to  document  the 
integrity  of  the  data. 

The  use  at  other  types  of  radiometers 
may  be  of  limited  value  if  properly 
calibrated  and  used.  There  have  been 
attempts  to  develop  radiometers  with 
spectral  responses  incorporating 
biological  weighting  functions.  Because 
biological  weighting  functions  change 
dramatically  with  wavelength  in  the  UV 
spectral  region,  it  is  imperative  that 
radiometers  be  carefully  designed  for 
useful  results.  There  are  radiometers 
that  measure  the  photopic  (spectral 
response  similar  to  what  the  human  eye 
sees)  functions  well,  but  this  is  not  the 
case  for  other  weighting  functions  (Ref. 
3).  The  principal  problem  is  measuring 
UV  radiation  while  rejecting  all  visible 
light  and  ER  radiation.  In  addition, 
because  the  agency's  proposed  erythema 
action  spectrum  (see  comment  84) 
covers  the  entire  solar  UV  spectral 
region  from  290  to  405  nm,  a  radiometer 
that  measures  the  entire  UV  spectrum  is 
needed. 

As  stated  above,  a  spectroradiometer 
system  or  equivalent  instrument  is 
preferred  for  measuring  the  output  of  a 
solar  simulator.  The  agency  is 
specifying  in  §  352.71  that  an 
"accurately  calibrated 
spectroradiometw  system  or  equivalent 
instrument"  be  used.  (See  comment  87.) 
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89.  One  comment  suggested  that,  in 
addition  to  the  R-B  meter,  the  Panel 
should  have  recommended  other  UV 
measuring  instruments  that  are  reliable, 
well  calibrated,  give  radiant  energy  in 
Watt-seconds  per  square  centimeter,  and 
have  continuous  measurement 
capability.  Ajguing  that  the  R-B  meter 
is  an  expensive  research  instrument  that 
is  not  readily  available,  the  comment 


described  another,  less  expensive 
instrument  that  it  had  found  to  be  very 
reliable  for  both  the  indoor  and  outdoor 
measurement  of  UV  radiation.  Another 
comment  stated  that  specific  references 
to  the  R-B  meter  should  be  deleted  from 
§  352.44.  The  comment  stated  that,  if 
p.'oper  control  formulations  are  used  to 
validate  test  results  and  calculate  the 
SPF  value,  the  monitoring  device 
becomes  secondary  to  the  control 
formulation.  The  comment  mentioned 
that  the  R-B  meter  is  available  from 
only  one  commercial  source,  and  this 
limitation  could  place  unnecessary 
restraints  on  natural  siinlight-simulated 
use  testing.  The  comment  recommended 
that  §  352.44  either  be  expanded  to  be 
more  representative  of  the  available 
instrumentation  or  be  generalized  with 
no  reference  to  specific  instrumentation. 
Another  comment  stated  that  the 
wording  of  §  352.44  is  adequate  because 
it  provides  that  radiometers  other  than 
the  R-B  meter  may  be  used.  Another 
comment  stated  that  the  R-B  meter  is 
widely  used  and  widely  available. 

The  Panel  discussed  the  use  of  the  R- 
B  meter  for  monitoring  the  amount  of 
exposure  to  natural  sunlight  during  the 
testing  of  a  sunscreen  drug  product  (43 
FR  38206  at  38260).  Citing  a 
compilation  of  data  from  various 
radiation  studies  (Ref.  1),  the  Panel 
stated  that  the  R-B  meter  has  proved  to 
be  successful  in  monitoring  and 
reproducing  solar  erythemic  exposures. 
The  Panel  also  stated  that  other 
recording  radiometers  are  in  use  that 
perform  a  similar  function.  The  Panel 
did  not  limit  its  recommendation  for 
radiometric  instruments  to  the  R-B 
meter  only.  Concerning  the  comment's 
recommendation  that  the  agency  delete 
references  to  the  R-B  meter  in  §  352.44 
and  expand  this  section  to  include  other 
types  of  radiometric  instrumentation, 
the  agency  is  not  including  the  Panel's 
recommended  §  352.44  in  this  tentative 
final  monograph.  (See  comment  79.) 

The  agency  earlier  discussed  the  R-B 
meter  as  a  monitor  of  the  output  of  solar 
simulators  used  in  sunscreen  drug 
product  testing.  (See  comment  84.)  The 
R-B  meter  is  only  one  of  the  recording 
radiometers  that  can  be  useful,  and  the 
agency  is  not  mandating  any  specific 
instrument  for  monitoring  solar 
simulators. 
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90.  One  comment  stated  that  a  major 
factor  that  affects  the  erythema  response 
of  individuals  and  the  resulting  SPF  and 
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PCD  determinations  is  the  xenon  arc 
lamp  solar  simulator  and  its  four  ma)or 
components:  the  quartz  bulb,  dichroic 
mirror,  W.  G.  cut-off  filters  used  at  the 
UV  radiation  exit  site,  and  the  line 
voltage.  The  comment  stated  that  the 
first  three  of  these  components  become 
coated  with  dust  particles,  smoke,  and 
laboratory-derived  gaseous  films  from 
acids,  ammonia,  etc.  To  minimize 
variations  In  UV  intensity,  the  comment 
recommended  that  the  light  box  be  kept 
covered  with  a  black  cloth  cover  when 
not  in  use,  and  that  variations  in  line 
voltage  be  minimized  by  a  voltage 
stabilizer. 

The  comment's  recommendations 
appear  reasonable  in  the  absence  of  any 
contrary  evidence.  Parties  who  conduct 
tests  on  OTC  sunscreen  drug  products 
should  consider  these  recommendations 
as  part  of  their  test  procedures. 

S.  Comments  on  the  Design  of  the 
Testing  Procedures  for  Sunscreen  Drug 
Products 

91.  Referring  to  the  agency's  public 
meeting  on  sunscreen  testing 
procedures  and  statistical  methods  held 
on  January  26.  1988,  one  comment 
recommended  that  the  testing 
procedures  specify  product  "blinding." 
The  comment  stated  that  many 
laboratories  already  include  "blinding" 
as  part  of  their  testing  procedures  but 
felt  that  this  procedure  should  be 
mandatory  to  eliminate  any  product  bias 
during  subjective  evaluation  of  the 
MED. 

In  a  supplementary  submission  (Ref. 
1),  the  comment  maintained  that 
potential  investigator  bias  in  clinical 
studies  involving  SPF  determinations 
can  be  eliminated  or  reduced  in  several 
ways.  Stating  that  sunscreen 
formulations  (e.g.,  lotions,  creams,  gels, 
and  solutions)  can  be  packaged  in 
identical  appearing  containers  prior  to 
testing,  the  comment  maintained  that 
such  a  blinding  procedure  is  essential 
when  the  person  applying  the  products 
is  also  evaluating  the  erythema  on  the 
test  sites  16  to  24  hours  later.  However, 
the  comment  added  that  this  blinding 
procedure  can  only  be  completely 
successful  if  all  the  formulations  are 
identical  in  consistency  and  color. 
Moreover,  the  comment  pointed  out  that 
the  major  disadvantage  with  this 
procedure  is  the  need  to  retest 
repackaged  units  to  ensure  that  the 
concentration  of  the  active  ingredients 
has  not  changed  during  repackaging. 
The  comment  added  that  this  procedure 
does  not  contribute  much  to  the  study 
blinding  if  a  mixture  of  sunscreen 
formulations  (e.g.,  gel  and  cream)  are 
evaluated  in  the  same  study  or  if 


sunscreens  of  different  SPF  estimates 
are  used. 

According  to  the  comment,  a  second 
way  to  eliminate  investigator  bias  is  to 
randomize  the  application  of  sunscreen 
formulations  to  the  test  sites.  Such 
randomization  (generated  from 
computer  or  random  number  tables) 
eliminates  investigator  bias  with  respect 
to  evaluation  of  erythema!  scores  on  a 
specific  test  site  or  sites.  An  untreated 
test  site  may  be  included  in  the 
randomization  if  necessary.  Because  the 
erythemal  score  on  the  untreated 
irradiated  area  is  used  in  the  SPF 
calculation  of  all  sunscreens  evaluated, 
the  comment  stated  that  any  investigator 
bias  in  reading  the  erythemal  scores  on 
the  untreated,  irradiated  area  will  be 
constant  for  all  formulations. 

In  order  to  eliminate  bias,  the 
comment  stated  that  it  is  imperative  to 
blind  the  erythemal  evaluator  with 
respect  to  the  application  of  the 
products  to  the  treatment  sites  and,  if 
possible,  to  the  times  of  UV  irradiation. 
The  comment  maintained  that  prior 
knowledge  of  these  variables  may  easily 
influence  the  reading  of  the  MED  by  the 
evaluator,  which  would  ultimately 
affect  the  calculated  SPF. 

The  Panel  did  not  require  "blinding" 
in  its  recommended  testing  procedures 
for  sunscreen  drug  products.  However, 
the  agency  agrees  with  the  comment 
that  blinding  would  be  a  desirable  part 
of  the  sunscreen  testing  procedures.  The 
agency  believes  that  the  person  who 
applies  the  sunscreen  to  the  test  site  and 
administers  the  doses  of  UV  radiation 
should  not  evaluate  the  erythema  end 
points  after  the  waiting  period.  In 
addition,  if  two  or  more  sunscreens  are 
being  tested  at  the  same  time,  they 
should  be  applied  to  the  testing  subsites 
in  a  randomized  manner.  If  only  one 
sunscreen  is  being  tested,  the  agency 
believes  that  the  doses  of  UV  radiation 
should  be  applied  in  a  random  manner. 
In  addition  to  being  run  the  day  prior 
to  the  test,  a  MED(US)  (i.e.,  an  untreated 
control  site)  should  be  run  concurrently 
with  the  test  sunscreen(s).  The  agency  is 
proposing  such  a  requirement  in 
§  352.73(b).  (See  section  II.B.— 
Summary  of  Agency's  Changes, 
paragraph  40,  of  this  document.) 

The  agency  is  aware  that  including  an 
untreated  control  site  in  the 
randomization  scheme  could  expose  the 
test  subject  to  an  excessive  dose  of  UV 
radiation  on  unprotected  skin.  To 
prevent  this  from  occurring,  the  agency 
is  proposing  that  the  untreated  control 
site  be  exposed  to  a  series  of  UV 
radiation  doses  that  are  appropriate  to 
determining  the  test  subject's  inherent 
MED  as  proposed  in  §  352.73.  The 
agency  is  also  proposing  that  the 


appropriate  standard  preparation  be 
included  in  the  randomization  pattero. 
Therefore,  the  agency  is  proposing  that 
a  standard  preparation,  as  specified  in 
§  352.70,  be  run  every  time  a  sunscreen 
drug  product  is  tested.  If  the  SPF  of  the 
sunscreen  standard  falls  outside  its 
specified  range,  the  entire  test  should  be 
considered  invalid.  (See  comment  78.) 

The  comment  suggested  that  one  way 
to  eliminate  potential  bias  in  clinical 
studies  involving  SPF  determinations  is 
to  package  the  test  sunscreen 
formulations  in  identical  packages.  If 
the  above  procedures  are  followed,  the 
agency  does  not  believe  that  test 
sunscreen  formulations  need  to  be 
packaged  in  identical  containers. 

The  agency  believes  that  blinding 
procedures  should  be  included  in  me 
sunscreen  testing  procedures  and.  thus, 
is  proposing  to  revise  the  Panel's 
recommended  §  352.42(e),  Application 
of  test  materials.  The  following 
sentences  are  being  added  to  the  end  of 
paragraph  (e):  "If  two  or  more  sunscreen 
drug  products  are  being  evaluated  at  the 
same  time,  the  test  products  and  the 
standard  sunscreen,  as  speciHed  in 
§  352.70.  should  be  applied  in  a 
blinded,  randomized  nianner.  If  only 
one  sunscreen  drug  product  is  being 
tested,  the  testing  subsites  should  be 
exposed  to  the  var>'ing  doses  of  UV 
radiation  in  a  randomized  manner."  The 
agency  is  also  proposing  revisions  in  the 
Panel's  recommended  §  352.42(h). 
Response  criteria,  by  adding  the 
following  sentence  at  the  beginning  of 
the  parag.^aph:  "In  order  that  the  person 
who  evaluates  the  hALD  responses  does 
not  know  which  sunscreen  formulation 
was  applied  to  which  site  or  what  doses 
of  UV  radiation  were  administered,  he/ 
she  must  not  be  the  same  person  who 
applied  the  sunscreen  drug  product  to 
the  test  site  or  administered  the  doses  of 
UV  radiation."  The  agency  is  including 
these  revisions  in  proposed  §  352.72(e) 
and  §  352.72(h),  respectively. 

Reference 

(1)  Comment  No.  ClOl.  Docket  No.  78N- 
0038.  Dockets  Management  Branch. 

92.  One  comment,  submitted  in 
response  to  the  Panel's  report,  suggested 
that  the  testing  of  sunscreen  agents  with 
the  solar  simulator  should  also  be 
performed  on  skin  areas  below  the  belt 
line,  where  no  sun  has  typically 
changed  skin  color.  The  comment 
asserted  that  most  people  have  tanned 
skin  areas  on  the  back  from  the  neck  to 
the  belt  line.  Another  comment  referring 
to  the  subject  selection  procedures  for 
testing  sunscreen  drug  products  was 
submitted  in  response  to  the  public 
meeting  held  on  January  26. 1988.  At 
that  meeting  and  in  the  notice 
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announcing  the  meeting  (52  FR  33598  at 
33^99).  the  Bgency  expressed  concern 
regarding  the  apparent  variabiiity  of 
data  generated  by  tbe  testing  procedures 
recommended  by  the  Panel,  The 
comment  stated  that  guidelines  for  the 
selection  of  subjects  are  not  rigidly 
denned  in  the  Panel's  recommended 
monograph.  The  comment  suggested 
that  deviations  in  SPF  determinations 
may  result  from  the  enrollment  of 
subjects  that  do  not  meet  the  necessary 
criteria.  Stating  that  volunteers  of  Skin 
Types  I.  II,  and  III  are  essential  for 
evaluating  the  SPF  value  of  the  test 
product,  the  comment  added  that  these 
subjects  must  not  have  undergor>e 
sunbathing  or  been  exposed  at  a  tanning 
salon  for  at  least  30  days  prior  to 
enrollment  as  a  test  volunteer.  The 
comment  stated  that  the  site  for  product 
application  must  be  clearly  defined,  and 
products  should  not  be  tested  on  the 
habitually  sun-«x]x>sed  areas  of  the 
upper  back  (suprascapular  region)  or  on 
the  anterior  forearms.  The  comment 
considered  any  fair-skinned  subject  who 
claims  to  be  Skin  Type  I.  II,  or  111,  but 
who  has  a  tanned  back  or  who  exhibits 
an  intense  immediate  pigment 
darkening  (IPD)  reaction,  as  contributing 
to  significant  deviations  in  the 
determination  of  SPF  values.  The 
comment  recommended  that  such 
subjects  be  dropped  from  the  study  after 
MED  tests  have  been  performed  on  day 
one  of  the  test.  The  comment 
emphasized  that  fair-skinned 
individuals  with  untanned  backs  of 
Skin  Types  I.  II,  and  111  should  be 
selected  for  the  evaluation  of  sun-screen 
test  products;  individuals  with  tanned 
backs  or  those  who  have  recently  been 
exposed  to  the  sun  should  be  ext  luded. 
The  comment  added  that  the  MED 
values  of  different  regions  of  any  test 
subject  vary  [eg.,  the  MED  of  the  upper 
back  (suprascapular)  is  always  higher 
than  the  MED  of  the  lower  or  central 
back  (infrascapular)l.  The  comment 
maintained  that  the  MED  near  the 
anterior  cubital  region  of  the  upper  arm 
is  less  than  the  MED  of  the  volar 
antibrachial  region  of  the  lower  arm  due 
to  the  variations  in  the  thickness  of  the 
stratum  comeum  and  pigment  content 
of  the  epidermis.  The  comment  stated 
that  such  variations  significantly 
influence  the  SPF  determination.  The 
comment  concluded  that  to  achieve 
uniformity  in  test  results,  the  site  for 
evaluation  of  sunscreen  formulations 
should  be  specified,  and  it  should 
preferably  be  the  back  area  involving  the 
infrascapular  region. 

The  agency  agrees  with  the  secoi>d 
comment.  Procedures  for  the  selection 
of  test  subjects  should  be  clearly 


defined,  and  the  site  for  product 
application  should  be  the  carefully 
inspected  beck  between  the  beltline  and 
the  shoulder  blades  (scapulae)  lateral  to 
the  midline.  The  Panel's  recommended 
sunscreen  testing  procedures  clearly 
define  the  criteria  for  the  selection  of 
test  subjects  and  test  sites.  In  §  352.42  of 
the  Panel's  recommended  monograph, 
only  fair-skinned  volunteers  with  Skin 
Types  I.  II,  and  III  are  to  be  selected  for 
enrollment  in  testing  a  sunscreen 
product.  If  a  test  subject  has  areas  on  the 
back  that  are  unsuitable  for  testing  a 
sunscreen  product,  then  that  subject 
should  not  be  included  in  the  study.  In 
discussing  the  procedure  for  inspecting 
the  test  site  of  a  potential  test  subject, 
the  Panel  recx)mniended  that  a  physical 
examination  should  determine  the 
presence  of  sunburn,  suntan,  scars, 
active  dermal  lesions,  and  uneven  skin 
tones  on  the  areas  of  the  back  to  be 
tested  (43  FR  38206  at  38265). 

The  Panel  also  considered  the  areas  of 
the  body  that  are  suitable  for  sunscreen 
testing  and  recommended  the  area  of  the 
back  between  the  belt  line  and  the 
shoulder  blade,  and  lateral  to  the 
midline  (43  FR  38265).  The  Panel  stated 
that  the  back  offers  a  large  surface  area 
which  is  best  suited  for  testing  and 
comparing  a  nunjber  of  sunscreen 
samples.  Also,  the  back  has  been 
traditionally  used  by  manufaclurers  for 
testing  new  sunscreen  agents.  It  is 
important  to  use  the  same  skin  site  on 
the  body  for  testing  because 
comparisons  must  be  made  between 
treated  and  untreated  areas,  and  areas 
treated  with  different  ingredients.  Using 
the  same  skin  site  helps  to  minimize 
testing  result  differences  that  are  due  to 
variations  in  skin  sites  rather  than  to 
actual  differences  between  ingredients. 

The  first  comment  did  not  specify 
particular  areas  beluw  the  belt  line  that 
would  be  suitable  for  sunscreen  testing, 
nor  did  it  submit  data  that  would 
demonstrate  that  the  use  of  such  areas 
will  provide  consistent  test  results  that 
allow  accurate  comparisons  between 
treated  and  untreated  areas.  Therefore, 
the  agency  accepts  the  Panel's 
recommendation  that  the  area  to  be 
tested  shall  be  the  back  between  the 
beltline  and  the  shoulder  blade 
(scapulae)  and  lateral  to  the  midline  and 
is  proposing  this  requirement  in 
§  352.72(d). 

The  second  comment  did  not  provide 
any  data  to  demonstrate  that  test 
subjects  who  exhibit  an  intense  IPD 
reaction  contribute  to  erroneous  test 
results.  In  §  352.42(h),  the  Panel 
recommended  that  all  immediate 
responses,  including  "immediate 
darkening  or  tanning"  be  recorded.  The 
Panel  did  not,  however,  recommend 


that  subjects  who  displayed  immediate 
reactions  be  excluded  from  testing.  The 
agency  is  not  now  proposing  to  revise 
the  Panel's  recommendation.  However, 
if  adequate  data  are  submitted 
demonstrating  that  an  intense  IPD 
reaction  contributes  to  the  variabihty  of 
sunscreen  test  results,  the  agency  will 
consider  excluding  such  subjects  by 
modifying  §352. 72(h)  concerning 
response  criteria  and/or  §  352.72(i) 
concerning  rejection  of  test  data. 

93.  In  its  notice  of  a  public  meeting 
to  discuss  appropriate  testing 
procedures  for  OTC  sunscreen  drug 
products  (52  FR  33598  at  33601),  the 
agency  questioned  the  amount  of  test 
sunscreen  and  standard  sunscreen  that 
should  be  applied  to  the  test  subject. 
The  agency  noted  that  the  Panel  had 
recommended  application  of  2  mg/cm^ 
(the  application  density).  An 
independent  sunscreen  testing  expert 
had  suggested  to  the  agency  that  1  mg/ 
cm^  may  be  a  more  appropriate  amount 
of  sunscreen  to  use  in  the  testing 
procedure  because  1  mg/cm^  more 
accurately  refletis  the  amount  of 
product  normally  used  by  a  consumer. 
The  agency  commented  that  use  of  1 
mg/cm^  would  undoubtedly  produce 
lower  SPF  values  and  suggested  that 
this  may  be  a  way  to  accommodate  the 
new  higher  SPF  values  because  using 
this  amount  of  the  produt:t  may  produce 
SPF  values  that  more  closely 
approximate  the  time  a  product  will 
provide  protection. 

The  agency  received  24  comments  in 
response  to  its  question.  The  majority  of 
the  comments,  including  two 
manufacturer's  associations  in  the 
United  States,  advocated  continuing  the 
use  of  an  application  density  of  2  mg/ 
cm^.  Nine  comments,  including  one 
from  a  European  manufacturer's 
association,  suggested  or  recommended 
that  the  standard  density  of  sunscreen 
product  per  application  should  be  in  the 
range  of  1  to  1.5  mg/cm^. 

Comments  advocating  an  application 
density  of  1.5  mg/cm^  stated  that  this 
particular  issue  is  one  which  goes  far 
beyond  the  simple  question  of  how 
much  sunscreen  a  consumer  may 
typically  apply.  These  comments  stated 
that  the  published  data  on  the 
application  rates  of  sunscreens  seem  to 
be  confusing  because  they  vary  over  a 
wide  range.  One  comment  stated  that, 
based  on  published  studies  and 
unpublL-ihed  communications  (Ref.  1), 
there  is  not  a  "universal"  application 
amount  which  will  be  appropriate  in  all 
cases.  The  product  type,  its  viscosity, 
the  product  container,  consumer  use 
habits,  and  the  areas  of  the  body  to 
which  the  sunscreen  is  being  applied 
are  among  the  factors  which  determine 
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how  much  product  a  consumer  may 
typically  apply.  Therefore,  the  comment 
noted,  it  should  not  be  surprising  that 
the  application  density  amounts  found 
in  the  literature  vary  from  about  0.6  mg/ 
cm'  to  20  mig/cm'.  The  comment  stated 
that,  although  at  first  glance  it  may 
appear  not  to  make  any  difference 
which  amount  one  chooses  to  use  for 
the  test  conditions,  it  is  important  that 
the  testing  procedure  result  in  SPF 
values  which  reflect  actual  consumer 
protection. 

The  comment  stated  that  several 
studies  and  comments  have 
demonstrated  that  most  products  tested 
according  to  the  current  United  States 
procedure  (using  2  mg/cm')  have  sun 
protection  values  which  promise  a 
higher  protection  than  is  usually 
experienced  by  a  typical  consumer 
u.nder  actual  use  conditions  in  natural 
sunlight  {Ref.  1).  The  comment  added 
that  the  test  procedure  should  result  in 
SPF  values  which  are.  in  the  majority  of 
cases,  reflective  of  actual  consumer 
'    protection  in  natural  sunlight. 

Otherwise,  according  to  the  comment, 
currently  allowable  label  claims  such  as 
"Stay  in  the  sun  X-times  as  long  as 
before  without  sunbuming"  are 
miBleading  and  incorrect  for  the 
majority  of  consumers.  The  comment 
stated  that  using  a  smaller  application 
amount,  such  as  1.5  mg/cm'.  will  result 
in  SPF  values  which  more  accurately 
reflect  the  actual  protection  a  typical 
consumer  will  enjoy  in  natural  sunlight. 
The  comment  contended  that  the  DIN 
method  for  evaluating  sunscreens, 
which  uses  an  application  amount  of  1.5 
mg/cm4:10  percent,  results  in  SPF 
values  more  clearly  reflecting  actual 
consumer  protection  in  natural  sunlight. 
The  comment  felt  that  reducing  the 
application  amount  to  1  mg/cm^  may 
result  in  SPF  numbers  that  are  too  low. 
The  comment  concluded  that  an 
application  density  of  1.5  mg/cm^ 
would  be  the  most  appropriate  to  use  for 
determining  SPF  values.  According  to 
the  comment,  use  of  this  density  would 
be  B  significant  step  towards  a  uniform, 
worldwide  testing  procedure  that  would 
ensure  a  certain  level  of  protection  from 
a  product  regardless  of  where  in  the 
world  it  was  purchased. 

A  majority  of  comments,  however, 
strongly  advocated  retention  of  2  mg/ 
cm^  as  the  specified  application  density. 
Acknowledging  that  an  international 
reference  system  of  SPF  values  is  a 
desirable  goal,  one  comment  stated  that 
until  all  other  details  of  the  testing 
protocol  are  also  identical  (e.g.,  the  light 
source  used  for  testing),  a  change  in  the 
application  density  to  a  common  level 
will  not  accomplish  that  end.  The 
comment  added  that  a  review  of  the 


literature  supports  the  use  of  2  mg/cm^ 
as  a  meaningful  test  density  that  has 
been  in  use  for  10  years. 

Another  comment  noted  that  no  other 
countries'  standards  use  an  amount  as 
low  as  1  mg/cm'.  The  Australian 
standard  is  2  mg/cm',  and  Japan  and 
Britain  generally  follow  the  proposed 
FDA  guidelines.  Germany  uses  an 
application  density  of  1.5  mg/cm^  ±  10 
percent.  Another  comment  stated  that 
insofar  as  international  uniformity  is 
sought,  2  mg/cm^  is  a  more  appropriate 
figure  than  1.5  mg/cm'.  The  comment 
maintained  that  climate,  geography, 
latitude,  population  diversity  and  size, 
and  the  multitudes  of  lifestyles  that 
include  year-round  sunbathing  make  the 
United  States  a  more  reliable 
international  model  upon  which  to  base 
sun  exposure  standards  than  Germany. 

One  comment  noted  that  there  are 
many  published  studies  which  discuss 
the  average  use  level  of  lotions  or 
sunscreen  drug  products.  It  cited  a 
study  by  Schlagel  and  Sanborn  (Ref.  2) 
which  demonstrated  that  ointments  or 
creams  were  applied  to  skin  at  a  use  rate 
of  2.4  mg/cw}  when  used  to  cover  the 
whole  body.  The  comment  also 
mentioned  a  study  by  Hoppe  (Ref.  3)  in 
which  the  average  use  rate  for  sunscreen 
drug  products  was  determined  to  be  4.0 
mg/cm^  for  creams,  2.1  mg/cm^  for 
lotions,  and  0.75  mg/cm^  for  oils.  The 
comment  concluded  that,  for  two  of  the 
three  categories  of  sunscreen  drug 
products,  the  use  rate  was  greater  than 
2  mg/cm'.  The  comment  added  that  the 
results  of  a  study  by  L}7ifield  and 
Schechter  (Ref  4),  in  which  they 
investigated  how  vehicles  were  applied, 
demonstrated  that  application  rates 
varied  among  Individuals  up  to  100 
percent,  confirming  that  sunscreen 
application  is  a  hi^ly  subjective 
exercise.  The  comment  stated  that  this 
study  found  usage  of  a  sunscreen  lotion 
to  be  1.3  mg/cm^l.3  mg/cra^.  The 
comment  maintained  that  it  is 
especially  interesting  that  1.3  mg2  was 
the  average  application  density  when 
the  subject  was  instructed  to  apply 
"thinly,"  whereas  in  the  United  States, 
the  labeling  of  sunscreen  products 
generally  encourages  "liberal" 
application. 

The  comment  also  discussed  a  study 
by  Stenberg  and  Larko  (Ref  5)  which 
indicated  that  the  actual  application  of 
sunscreen  preparations  by  individuals 
results  in  a  layer  thickness  closer  to  1 
mg/cm^  than  2  mg/cm^.  It  stated  that  a 
publication  of  the  Skin  Cancer 
Foundation  (Ref.  6)  interpreted  the 
study  (Ref.  5)  to  mean  that  some 
individuals  may  be  using  "inadequate" 
amounts  of  sunscreen  for  achieving 
proper  sun  protection  and  emphasized 


the  need  to  use  enough  sunscreen  to 
protect  against  sunburn  and  long-term 
skin  damage.  The  comment  notml  that 
the  Skin  Cancer  Foundation  reiterated 
its  support  of  the  2  mg/cm*  level 
"recommended  by  dermatologists"  (Ref. 
6).  The  comment  concluded  that  it  is 
more  in  the  public  interest  to  encourage 
liberal  use  of  sunscreens  than  it  is  to 
change  the  application  density  of  SPF 
testing. 

The  comment  further  stated  that,  in 
over  10  years  of  testing  sunscreens  by 
the  proposed  FDA  guidelines,  it  has 
become  apparent  that  2  mg/cm^  is  an 
amount  which  can  be  uniformly  applied 
to  the  test  site.  The  comment  stated  that 
use  of  a  smaller  amount  makes  uniform 
application  much  more  difficult,  and 
that  some  dosage  forms  cannot  be 
uniformly  applied  at  lower  levels.  The 
comment  mentioned  the  wealth  of 
preclinical  information  in  the  scientific 
literature  regarding  the  effects  of 
sunscreens  in  preventing  skin  cancer 
and  premature  aging.  The  comment 
stated  that  such  tests  have  generally 
been  conducted  using  the  2  mg/cm' 
sunscreen  application  rate.  The 
comment  expressed  concern  that  a 
change  in  the  application  density  will 
make  past  scientific  studies  difficult  to 
interpret  for  comparative  purposes.  As  a 
result,  the  comment  contended  that  the 
scientific  community  would  lose  10 
years  of  valuable  historical  data  that  are 
the  basis  of  much  of  the  educational 
position  of  the  AAD  and  the  Skin 
Cancer  Foundation.  The  comment 
emphasized  that  there  is  no  scientific 
support  indicating  that  any  other 
application  amount,  including  1  mg/cm' 
or  1.5  mg/cm',  is  better,  more  accurate, 
or  more  reflective  of  consumer  use. 
Another  comment  stated  that  a  change 
in  the  application  density  ought  to  be 
considered  by  the  agency  only  when  the 
results  are  necessary  for  adequate 
protection  of  the  public  health. 

Several  comments  noted  that 
consumers  have  learned  by  experience 
what  level  of  labeled  SPF  they  need 
individually  to  help  prevent  sunburn. 
These  comments  asserted  that  radically 
altering  tlie  system  for  determining  SPF 
values  would  lead  to  confusion  and 
inappropriate  choices  of  sunscreen 
products.  One  comment  stated  that 
consumers  in  the  United  States  now 
have  over  10  years  of  experience  with 
products  tested  at  2  mg/cm',  they  have 
become  familiar  with  the  benefits 
provided  by  these  SPF's  based  on  that 
testing,  and  they  purchase  products  on 
the  basis  of  that  familiarity.  The 
comment  maintained  that  lowering  the 
application  density  in  the  SPF 
determination  would,  in  many  cases, 
alter  the  SPF  value,  leading  to  industry- 
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wide  relabeling  and/or  reformulation  of 
most  sunscreen  drug  products.  The 
comment  felt  that,  from  the  consumer's 
point  of  view,  such  a  change  would 
require  a  complete  revision  in  his  or  her 
sunscreen  buying  habits.  Noting  that  an 
individual  who  bums  moderately  and 
tans  gradually  typically  wants  and  uses 
an  SPF  4,  the  comment  contended  that 
a  product  with  an  SPF  of  4  based  on  a 
1  mg/cm^  application  density  would 
provide  more  protection  than  he  or  she 
expects  or  wants.  The  comment  felt  that 
it  is  not  sound  public  policy  for  FDA  to 
disturb  an  established  labeling  scheme 
when  the  change  will  confuse 
consumers  and  the  agency  has  no 
information  that  the  change  will  provide 
any  real  beneHts. 

Another  comment  agreed  with  the 
comment  above  and  strongly 
recommended  retention  of  the  2  mg/cm^ 
application  density.  Noting  that  its 
simscreen  products  are  labeled  with  a 
toll  free  number  to  allow  consumers  to 
readily  report  their  concerns  or 
complaints,  the  comment  stated  that 
during  the  past  2  years,  data  from  this 
consumer  contact  line,  along  with  all 
other  correspondence,  indicate  that  only 
10  reports  of  sunbuming  are  received 
per  one  million  units  of  sunscreen 
product  distributed.  The  comment 
contended  that  these  data  suggest  that 
consumers  are  not  being  misled  by  SPF 
claims  and  are  choosing  the  products 
appropriate  to  their  skin  type  and  sun 
exposure  habits.  The  comment  added 
that  its  sunscreen  products  include  the 
instructions  to  apply  "liberally"  or 
"generously."  The  comment  asserted 
that  from  the  low  incidence  of  reported 
sunburn  it  can  be  inferred  that  these 
instructions  are  being  followed.  The 
comment  concluded  that  consumers  are 
adequately  choosing  and  applying 
sunscreen  products  with  the  proper  SPF 
and  that  the  current  testing 
methodology  is  using  the  appropriate 
amount  of  sunscreen  for  determining 
SPF  values. 

The  agency  agrees  with  the  majority 
of  the  comments.  Changing  the  amount 
of  sunscreen  used  in  the  sunscreen 
testing  procedures  from  2  mg/cm^  to  1.5 
or  1  mg/cm^  would  negatively  affect 
consumers  and  the  scientific 
commimity. 

The  agency  agrees  with  one  comment 
that  using  2  mg/cm^  of  sunscreen 
product  in  the  testing  procedure  ensures 
a  more  uniform  application  over  the  test 
area  and  thus  contributes  to  a  more 
accurate  method  of  determining  SPF 
values  for  product  labeling.  According 
to  published  literature  (Refs.  2  through 
5),  actual  application  density  of 
sunscreen  drug  products  by  consumers 
varies  greatly,  ranging  from  a  high 


amount  of  4.0  mg/cm^  to  a  low  amount 
of  0.75  mg/cm^  (Ref.  3).  Because  of  the 
thickness  and  viscosity  of  some 
sunscreen  formulations,  amounts 
smaller  than  2  mg/cm^  may  be  difficult 
to  apply  imiformly.  If  the  application 
density  is  not  uniform  across  all  the 
testing  sites,  the  resultant  MED's  are  not 
indicative  of  the  true  protection 
provided  by  the  test  product.  The  SPF 
calculated  from  those  MED's  would  be 
meaningless.  Labeled  SPF  values  should 
be  based  on  testing  conducted  under  the 
most  carefully  controlled  conditions,  so 
that  the  results  are  as  accurate  and 
reproducible  as  possible.  The  outcome 
of  an  accurate  and  reproducible  testing 
procedure  ensiues  that  competitive 
products  with  the  same  SPF  values 
provide  essentially  the  same  degree  of 
protection. 

Most  consumers  accept  and 
understand  the  currently  used  SPF 
system.  This  system  effectively 
communicates  to  consumers  the  amount 
of  protection  that  can  be  expected  from 
the  product.  The  agency  believes  that 
changing  this  aspect  of  the  SPF  system 
would  result  in  unnecessary  consumer 
confusion  and  would  not  be  in  the 
public  interest. 

The  agency  points  out  that  the  SPF 
value  is  not  an  absolute  predictor  of 
sunscreen  protection.  There  are  many 
variables  involved  in  sunscreen  use 
(e.g.,  skin  type,  latitude,  altitude, 
whether  the  consumer  is  at  the  beach  or 
in  a  city,  and  spreading  characteristics 
of  the  product).  The  value  of  the  SPF  is 
that  it  is  derived  by  strictly  standardized 
testing  procedures  and,  therefore, 
provides  a  convenient  means  of 
product-to-product  comparison.  The 
SPF  provides  consumers  a  means  to 
evaluate  and  compare  sunscreen  drug 
products  based  upon  the  consumer's 
previous  experience  in  the  sun  and 
previous  use  of  products  with  an 
identified  SPF  value.  The  agency 
believes  that  currently  there  is  no 
scientific  need  to  change  the  sunscreen 
testing  procedures  to  include  an 
application  density  lower  than  2  mg/ 
cm^. 

Based  on  the  above  discussion,  the 
agency  is  proposing  that  2  mg/cm^  be 
the  amount  of  sunscreen  used  in  the 
testing  procedures  in  §  352.72(e). 
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94.  In  §  352.42  of  its  recommended 
monograph,  the  Panel  stated  that  groups 
of  20  subjects  should  be  used  for  each 
test  panel  for  determining  SPF  values. 
The  Panel  added  that  "the  standard 
error  shall  not  exceed  ±5  percent  of  the 
mean.  An  appropriate  number  of 
additional  subjects  shall  be  used  to 
determine  the  PCD,  if  a  PCD  does  not 
fall  within  the  limits  of  the  standard 
error." 

One  Comment  mentioned  an  apparent 
contradiction  between  the  Panel's 
definition  of  standard  error  for  a  20- 
subject  test  group  (i.e..  25  percent 
divided  by  V20.  which  eouals  5.59 
percent)  and  the  Panel's  later  statement 
that  the  "standard  error"  should  not 
exceed  ±5  percent  of  the  mean  (43  FR 
38206  at  38261).  The  comment  assumed 
that  the  Panel  intended  that  the 
standard  deviation  of  the  sample  should 
be  used  to  calculate  the  standard  error 
because  the  stated  standard  error  for  20 
subjects  exceeds  5  percent  by  the 
definition  given.  The  comment 
suggested  that  an  additional  definition 
of  standard  error  is  required.  The 
comment  recommended  that  the 
required  number  of  subjects  be  based  on 
the  confidence  interval  of  the  mean  at 
a  90-percent  level  and  that  the 
minimum  number  of  subjects  should  be 
eight.  The  comment  added  that  to 
categorize  a  product  as  being  within  a 
PCD,  the  90-percent  confidence  interval 
should  fall  entirely  within  a  PCD. 

Another  comment  stated  that  when 
the  Panel  initially  considered  test 
subject  populations,  it  had  considered 
subject  populations  ranging  from  8  to  12 
subjects.  However,  based  upon  the 
collaborative  study  on  standard 
sunscreen  product  testing  submitted  to 
the  Panel  by  CTFA  and  NOMA  (Ref.  1), 
the  Panel  concluded  that  20  test  subjects 
would  provide  a  better  estimate  of  a 
product's  SPF  value  and  PCD.  The 
comment  stated  that  this  study 
demonstrates  that  the  inherent  standard 
deviation  of  the  tests  performed  should 
not  exceed  25  percent  of  the  average 
SPF  for  the  test  formula,  regardless  of 
the  laboratory  in  which  the  test  was 
performed.  The  comment  maintained, 
therefore,  that  the  Panel  felt  no 
advantage  accrued  from  using 
confidence  limits  that  are  dependent 
upon  the  standard  error  or  standard 
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deviation  of  the  test  results.  The 
comment  asserted  that  the  standard 
error  could  be  speciBed  thereby 
controlling  the  precision  of  the 
categorization.  The  comment  suggested 
that  the  statistical  method  proposed  by 
the  previous  comment  (i.e.,  number  of 
subjects  based  on  the  confidence 
interval  of  the  mean  at  a  90-percent 
level  with  the  minimum  number  of 
subjects  set  at  eight)  should  be  rejected 
and  the  method  included  in  the  Panel's 
recommended  §  352.42(g)  should  be 
used. 

Another  comment  suggested  revising 
the  last  sentence  of  the  Panel's 
recommended  §  352.42(g)  as  follows: 
"An  appropriate  number  of  additional 
subjects  should  be  used  to  determine 
the  PCD.  if  the  mean  of  the  SPF  test 
when  combined  with  the  allowable 
minus  standard  error  result  in  a  value 
below  the  minimum  limit  of  the  PCD." 
One  comment  requested  that  the  last 
sentence  of  §  352.42(g)  be  replaced  by 
the  following  statement:  "If  the  standard 
error  exceeds  5  percent,  an  appropriate 
number  of  additional  subjects  shall  be 
used  to  determine  the  PCD  so  that  the 
standard  error  is  within  this  limit." 

In  the  notice  announcing  a  public 
meeting  on  sunscreen  testing 
procedures  (52  PR  33598  at  33600).  the 
agency  stated  that  it  was  considering 
revising  the  Panel's  recommended 
§  352.42(g)  as  follows:  "Number  of 
subjects.  Groups  of  at  least  20  subjects 
shall  be  used  for  each  test  panel.  The 
panel  size  shall  be  fixed  in  advance  and 
additional  subjects  shall  not  be  added." 
The  agency  asked  that,  if  this  change  is 
not  acceptable,  what  is  the  best  method 
for  evaluating  sunscreen  test  data  to 
determine  if  additional  subjects  are 
needed  to  obtain  a  valid  SPF  value,  and 
what  is  the  minimum  number  of 
subjects  required?  The  agency  invited 
public  comment  on  the  possible  change. 

Most  of  the  comments  agreed  that  (1) 
test  panels  should  consist  of  at  least  20 
subjects,  (2)  the  size  of  the  test  panel 
should  be  fixed  in  advance.  (3)  the 
limitations  that  the  standard  error 
should  be  less  than  ±5  percent  should 
not  apply,  and  (4)  the  testing  procedures 
should  make  it  clear  that  the  addition  of 
subjects  to  the  test  panel  to  achieve  the 
desired  minimum  is  acceptable  under 
specific  conditions.  One  comment 
maintained  that  any  SPF  value  derived 
from  a  minimum  of  8  subjects  per  test 
product  would  not  provide  convincing 
data  of  SPF  values  acceptable  at  99 
percent  confidence  limits. 

Another  comment,  agreeing  that  at 
least  20  subjects  are  needed  to  complete 
a  test  with  acceptable  data, 
recommended  that  the  agency  recognize 
the  following  specific  conditions 


requiring  the  rejection  of  data  and  the 
subsequent  addition  of  subjects  to  the 
test  panel:  (1)  When  the  exposure  series 
of  a  given  subject  fails  to  elicit  an  MED 
response  on  either  the  treated  or 
unprotected  skin  sites,  and  (2)  when 
responses  on  the  treated  sites  are 
randomly  absent.  The  comment  also 
suggested  that  if  a  subject  withdraws 
from  the  test  due  to  illness,  schedule  or 
work  conflicts,  etc..  it  should  be 
permissible  to  replace  such  subjects  on 
an  "as-needed"  basis  because  over- 
recruitment  for  a  study  in  anticipation 
of  such  withdrawals  is  expensive, 
inefficient,  and  unnecessary. 

One  comment  agreed  that  the  agency 
should  allow  a  limited  number  of 
subjects  (e.g..  3  to  5)  to  be  added  to  a 
test  panel  if  the  criteria  for  PCD  are  not 
met  due  to  deviations  resulting  from 
inconclusive  SPF  data.  Another 
comment  re*  ommended  that  the  total 
number  of  "replaceable"  test  panel 
members  be  limited  to  5;  if  this  number 
is  exceeded,  the  entire  test  should  be 
repeated.  The  comment  added  that  the 
requirement  that  "the  standard  error 
shall  not  exceed  ±5  percent  of  the 
mean"  is  an  arbitrary  and 
unsubstantiated  limitation  and  should 
not  be  applied. 

One  comment  stated  that  it  has  been 
a  common  practice  to  use  data  from  a 
smaller  panel  for  a  preliminary  SPF 
determination  and  to  supplement  this 
panel  with  enough  test  subjects  to  bring 
the  total  panel  size  to  a  minimum  of  20 
for  the  final  SPF  determination.  The 
comment  recommended  that  this 
concept  should  be  recognized  in  the 
final  monograph.  The  comment 
proposed  that  §  352.42(g)  be  revised  to 
read  as  follows;  "Number  of  subjects. 
Group  of  at  least  20  subjects  shall  be 
used  for  each  test  panel.  The  panel  size 
shall  be  fixed  in  advance  and  additional 
subjects  shall  not  be  added  unless 
individuals  need  to  be  dropped  from  the 
study  for  noncompliance  or  other 
legitimate,  not  test-related  reasons  or  if 
their  response  to  the  test  conditions  is 
such  that  it  will  not  allow  a  statistical 
evaluation.  The  total  number  of 
replaceable  individuals  shall  not  exceed 
5  individuals.  It  is  not  required  that  the 
entire  panel  be  subjected  to  the  test  at 
the  same  time." 

Conversely,  one  comment  suggested 
that  20  subjects  appears  to  be  the 
maximum  needed  for  each  test  panel.  It 
added  that  a  lower  number  may  be 
possible  provided  that  criteria  are  built 
into  the  method  that  lay  down 
maximum  tolerances  on  the  deviations 
between  readings  on  each  subject. 
Another  comment  suggested  that  panels 
could  be  restricted  to  10  or  12  persons 
if  the  MED  of  each  person  is  determined 


in  advance  and  the  product's  SPF  is 
approximated.  One  comment  stated  that 
it  could  neither  concur  with  nor  refute 
the  adequacy  of  20  subjects  based  upon 
the  documentation  provided  for  review. 

One  comment  staled  that  experience 
in  Australia  demonstrates  that  a  panel 
size  of  10  subjects  yields  results  similar 
to  those  obtained  on  the  same 
formulation  in  the  United  States  when 
20  subjects  are  used.  The  comment 
suggested  that  the  upper  limit  on  panel 
size  should  be  fixed,  for  example  at  25, 
and  that  the  test  data  should  be  rejected 
if,  for  example.  20  valid  results  are  not 
obtained.  The  comment  added  that  it  is 
appropriate  to  retain  ihe  Panel's 
proposed  limit  on  the  standard  error  of 
the  mean. 

One  comment  agreed  with  the 
agency's  position  stated  in  the  notice  of 
public  meeting  (52  FR  33598  at  33600) 
that  substitutions  or  additions  to  a  panel 
should  not  be  allowed.  The  comment 
maintained  that  where  all  sites  on  the 
sunscreen  protected  area  show 
erythema,  these  data  should  be 
incorporated  into  the  estimate  of  the 
mean  instead  of  merely  rejecting  them 
as  indeterminate  results.  The  comment 
suggested  that  if  any  panelist  showed  all 
irradiated  spots  on  tlie  sunscreen 
protected  site,  statistical  analysis  should 
automatically  be  handled  by  a 
nonparametric  test,  such  as  the 
modified  median  test  or  the  Wilcoxon 
signed  ranks  te.sl.  The  comment  stated 
that  the  purpose  of  using  such  methods 
is  to  ensure  that  detrimental  (yet  valid) 
test  results  be  included  in  the 
determination  of  the  SPF  estimate  and 
not  excluded  because  they  were 
nondetermined.  The  comment 
maintained  that  this  method  would 
more  conservatively  estimate  the 
protection  provided  by  the  test 
sunscreen. 

One  comment  stated  that  the  final 
monograph  should  be  very  specific  in 
outlining  criteria  that  would  disqualify 
a  test  subject;  the  monograph  should 
allow  for  subsequently  replacing  that 
individual  on  the  test  panel.  For 
example,  the  comment  stated  that  if  a 
test  subject  were  erythematous  on  all 
subsites.  one  could  not  calculate  an  SPF 
value  and  using  another  test  subject 
should  be  permissible.  Likewise,  it 
should  be  acceptable  to  replace  a  test 
subject  because  of  noncompliance  or 
other  reasons  unrelated  to  the  test. 
Another  comment  stated  that  criteria  for 
adding  additional  subjects  are  outhned 
in  the  Panel's  report  (43  FR  38206  at 
38266)  and  recommended  retaining  this 
procedure.  The  comment  stated  that  the 
statistical  procedures  should  provide  for 
the  addition  of  tost  subjects  in  the  event 
that  the  SPF  variability  precludes 
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placing  the  product  in  the  desired  PCD. 
Additional  subjects  should  be  limited  to 
the  smallest  number  necessary  to 
classify  the  mean  SPF  value  ±5percent 
standard  error  of  the  mean  or  to  classify 
the  mean  SPF  with  a  power  coefficient 
of  0.8. 

The  agency  recognizes  the  possibility 
that  during  the  testing  of  sunscreen  drug 
products  some  subjects  may  not 
produce  data  suitable  for  analysis. 
Additionally,  there  may  be  instances 
where  a  subject  must  withdraw  from  a 
study  and  a  question  may  arise  about 
replacing  this  subject.  Nevertheless, 
once  a  subject  enters  a  study,  the  subject 
should  be  considered  as  part  of  the 
study.  If  the  subject  withdraws  before 
any  data  are  obtained,  the  subject  may 
be  replaced  because  the  person  has  not 
really  become  part  of  the  study. 
However,  once  data  are  obtained  on  a 
subject,  the  person  should  not  be 
replaced  but  should  be  considered  as 
producing  nonvalid  data  for  analysis. 
The  reason  for  this  approach  is  that 
preliminary  data  obtained  may 
influence  a  subject's  decision  to  leave 
the  study  and  thus  may  introduce 
biases.  In  general,  the  guiding  principle 
should  be  that  new  subjects  are  not 
allowed.  Therefore,  the  agency  has 
determined  that  the  appropriate 
approach  is  for  test  panels  to  start  at  a 
fixed  number  (the  agency  is  proposing 
that  that  number  not  exceed  25),  from 
which  at  least  20  subjects  must  produce 
valid  data  for  analysis.  Nonvalid  test 
data  should  be  rejected,  but  the  subjects 
should  not  be  replaced.  If  there  are  more 
than  five  nonvalid  subjects,  the  study 
should  be  considered  a  failure. 

The  agency  agrees  that  the  standard 
error  criterion  recommended  by  the 
Panel  in  §  352.42(g)  is  confusing. 
Accordingly,  that  criterion  is  not  being 
proposed.  Instead,  the  agency  is 
proposing  a  one-sided  t-test  to  analyze 
the  data  obtained  from  the  sunscreen 
testing  procedures.  The  analysis  of 
sunscreen  testing  data  is  discussed 
further  in  comment  97. 

Therefore,  the  agency  is  proposing  the 
following  in  §  352.72(g):  "Number  of 
subjects.  A  test  panel  shall  consist  of  not 
more  than  25  subjects  with  the  number 
fixed  in  advance  by  the  investigator. 
From  this  panel,  at  least  20  subjects 
must  produce  valid  data  for  analysis." 

All  subjects  producing  valid  data 
must  be  used  in  the  analysis.  Likewise, 
any  subject  producing  nonvalid  data 
must  be  omitted  from  the  analysis. 
Nonparametric  tests,  such  as  the 
modified  mean  test  or  the  Wilcoxon 
signed  ranks  test,  should  not  be  used  to 
analyze  indeterminate  tests  results.  In 
§  352.42(i)  "Rejection  of  test  data,"  the 
Panel  recommended  the  following  as 


valid  reasons  to  reject  subject  data:  (1) 
The  exposure  series  fails  to  elicit  an 
MED  response  on  unprotected  skin 
sites;  or  (2)  responses  on  treated  sites 
are  randomly  absent,  which  indicates 
the  product  was  not  spread  evenly.  The 
agency  agrees  with  the  Panel,  but 
believes  that  subject  noncompliance  is 
an  additional  reason  for  rejecting  data. 
Therefore,  the  agency  is  proposing  to 
revise  the  Panel's  recommendation  by 
adding  the  phrase  "or  if  the  subject  was 
noncompliant  (e.g.,  subject  withdraws 
from  the  test  due  to  illness  or  work 
conflicts,  subject  does  not  shield  the 
exposed  testing  site  from  further  UV 
radiation  until  the  MED  is  read,  etc.)." 
The  information  on  "Rejection  of  lest 
data"  appears  in  proposed  §352.72(i). 

The  agency  agrees  with  one 
comment's  suggestion  that  it  is  not 
necessary  or  practical  to  test  the  entire 
panel  of  test  subjects  at  the  same  time. 
Testing  a  limited  number  of  subjects  per 
day  over  a  period  of  several  days  should 
not  compromise  the  testing  so  long  as 
the  testing  is  properly  controlled  (e.g., 
the  light  source  is  calibrated, 
concomitant  testing  of  the  standard 
preparation  is  done,  the  SPF  of  the 
standard  preparation  falls  within  the 
range  specified  in  §  352.70,  etc.). 
However,  the  agency  does  not  believe 
that  it  is  necessary  to  include  such  a 
stipulation  in  the  monograph. 
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95.  Several  comments  presented 
suggestions  and  recommendations  to 
clarify  the  definition  and  precision  of 
measurement  of  the  "minimal  erythemal 
dose  (MED)"  recommended  by  the  Panel 
in  §§  352.42(h)  and  352.43  of  its  testing 
procedures.  Three  comments  stated  that 
the  MED  should  be  defined  as  the 
minimal  erythema  producing  uniform 
redness  and  sharp  borders  (or  erythema 
reaching  all  borders).  One  comment 
stated  that  using  "any  perceptible 
change"  or  "just  perceptible  change"  as 
the  endpoint  of  erythemal  response  will 
result  in  doubtful  determinations.  The 
comment  stated  that  one  of  the  great 
problems  in  deciding  upon  a  definition 
of  "MED"  occurs  when  high  SPF 
sunscreens  are  tested  with  solar 
simulators,  because  these  sunscreens  are 
very  effective  in  absorbing  UVB 
radiation  and  very  long  irradiation  times 
are  needed.  Therefore,  significant 
amounts  of  UVA  radiation  are  delivered 
to  the  skin,  so  that  erythema  at  the 
sunscreen-protected  sites  is  mainly  due 
to  UVA  radiation.  In  patients  with  Skin 
Type  II  and  III,  immediate  pigmentation 
is  produced,  some  of  which  lasts  for  24 
hours.  Consequently,  sites  will  appear 


faintly  tanned  with  doses  well  below 
those  producing  erythema  and  the 
question  of  "just  perceptible  change" 
becomes  difficult  to  answer.  The 
comment  also  maintained  that  it  has 
been  shown  that  it  takes  significantly 
less  UVA  energy  to  produce  erythema 
with  a  high  irradiance  UVA  emitting 
radiation  source  than  with  a  less  intense 
one  (Ref.  1).  Because  modem  solar 
simulators  are  designed  to  give  high 
irradiance  (up  to  100  milliwatts/cm^ 
UVA)  so  as  to  shorten  irradiance  times, 
the  comment  stated  that  MED  values 
(determined  using  "just  perceptible 
erythema"  criteria)  may  vary  greatly 
between  investigators  depending  upon 
the  radiation  source  used. 

The  comments  suggested  various 
postexposure  (after  irradiation)  time 
limits  for  the  evaluation  of  an  erythema 
reaction  to  UV  radiation:  22  to  24  hours, 
22  to  24  hours  (±10  percent),  and  22 
hours  (±10  percent).  Maintaining  that 
erythema  due  to  UVA  radiation  has  an 
earlier  onset  than  that  of  UVB.  but  has 
a  prolonged  peak,  one  comment 
concluded  that  22  to  24  hours  should  be 
satisfactory  for  both. 

Three  ofthe  comments  suggested 
environmental  conditions  under  which 
MED  values  should  be  determined.  Two 
maintained  that  the  MED  should  be  read 
under  a  tungsten  light  source.  Another 
comment  suggested  that  the  erythema 
response  ofthe  skin  of  all  test  subjects 
should  be  evaluated  under  the  same 
conditions  of  illumination.  If  natural 
light  is  not  available,  the  comment 
suggested  all  test  subjects  be  examined 
under  a  lOO-W  tungsten  light  bulb.  The 
comment  added  that  fluorescent  light 
should  not  be  used  to  assess  the  MED 
because  major  deviations  in  MED  values 
can  result  if  some  subjects  are  examined 
under  natural  light  and  some  are 
examined  under  cool,  white  fluorescent 
light.  All  three  comments  stated  that  the 
posture  or  body  position  should  be  the 
same  for  all  test  subjects.  One  comment 
maintained  that  the  visually 
recognizable  erythema  response  often 
varies  with  the  posture  (e.g..  the 
exposed  back  when  examined  in  a 
prone  position  versus  a  vertical  or 
standing  position).  Another  comment 
contended  that  the  MED  should  be  read 
with  the  subject  in  the  same  position  as 
during  irradiation.  Two  ofthe 
comments  suggested  that  the  MED 
readings  be  done  in  rooms  where  the 
external  temperature  is  between  20  and 
25  °C. 

In  §§  352.42(h)  and  352.43  of  its 
recommended  monograph,  the  Panel 
defined  the  MED  as  "the  time  of 
exposure  that  produces  the  minimally 
perceptible  erythema  at  16  to  24  hours 
postexposure."  The  agency  believes  that 
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this  definition  should  be  clarified  and 
narrowed.  The  Panel  stated  that 
immediate  pigmentation  fades  in  30  to 
60  minutes  (43  FR  38206  at  38266). 
However,  more  recent  information 
indicates  that  immediate  pigmentation 
or  immediate  tanning  may  persist  with 
higher  doses  of  UV  radiation  for  1/2  to 
1  hour,  up  to  24  hours,  or  (rarely)  for  36 
to  48  hours  after  prolonged  exposure 
(Ref.  2).  Therefore,  the  agency  agrees 
with  the  comments  that  immediate 
pigmentation  may  interfere  with  an 
investigator's  perception  of  minimally 
perceptible  erythema.  This  is  especially 
true  when  testing  a  high  SPF  sunscreen 
product,  where  a  large  dose  of  UV 
radiation  is  required,  or  if  the  MED 
evaluation  is  done  at  16  hours 
postexposure.  Sunscreen  testing  results 
will  be  more  accurate  and  comparable  if 
the  MED  is  defined  as  the  smallest  dose 
of  UV  radiation  that  produces  redness 
reaching  the  borders  of  the  exposure 
site,  and  if  the  MED  is  determined  at  22 
to  24  hours  postirradiation  rather  than 
16  to  24  hours  postirradiation.  This  time 
is  consistent  with  those  requested  by  the 
comments. 

The  agency  has  considered  the 
comments'  suggested  environmental 
conditions  under  which  the  MED 
should  be  determined  (i.e.,  light  source, 
position  of  the  body,  and  temperature  of 
the  room).  The  Panel  did  not  include 
such  conditions  in  §  352.42(h)  of  its 
recommended  monograph.  Nonetheless, 
the  agency  agrees  vdth  the  comments 
that  some  environmental  conditions 
should  be  included  in  the  sunscreen 
testing  procedures. 

In  discussing  testing  procedures,  the 
Panel  stated  that  when  reading  the 
MED,  the  investigator  should  use  a 
constant  light  source  such  as  an 
incandescent  or  warm  white  fluorescent 
lamp  at  a  fixed  distance  (43  FR  38206 
at  38260).  The  agency  believes  that  there 
is  little  difference  between  the  light 
emitted  from  an  incandescent  (i.e., 
tungsten)  light  and  a  warm  white 
fluorescent  light.  The  illumination  level 
at  the  site  of  inspection  is  more 
important  than  the  source  of 
illumination.  The  agency  notes  that 
various  illumination  levels  are 
recommended  for  other  types  of  critical 
observations  (i.e..  300  lux  for 
medication  preparation  areas,  500  lux 
for  emergency  room  treatment  areas, 
and  22,000  lux  for  the  emergency  table 
in  an  operating  room)  (Ref.  3).  The 
agency  believes  that  500  lux  is  an 
appropriate  illumination  level  for 
evaluating  the  MED.  Therefore,  the 
agency  is  proposing  in  §  352.72(h)  that 
the  source  of  illumination  should  be 
either  a  tungsten  light  bulb  oe  a  warm 
white  fluorescent  light  bulb  that 


provides  a  level  of  illumination  at  the 
test  site  within  the  range  of  450  to  550 
lux. 

The  agency  agrees  with  the  comments 
that  the  MED  should  be  assessed  with 
the  subject  in  the  same  position  used 
when  the  test  site  was  irradiated.  Hawk 
and  Parrish  (Ref.  2)  state  that  MED 
assessments  should  always  be  made 
with  the  subject  in  the  same  position  to 
prevent  MED  variations.  The  agency  is 
proposing  this  requirement  in 
§  352.72(h).  However,  the  agency  does 
not  believe  it  is-necessary  to  specify  a 
particular  position. 

There  is  insufficient  information  to 
determine  whether  the  temperature  of 
the  room  in  which  the  MED  is  assessed 
has  an  effect  on  the  MED.  Therefore,  the 
agency  is  not  proposing  a  specific 
temperature,  but  is  requesting  further 
comment. 

Based  on  the  above,  the  agency  is 
proposing  to  include  in  §  352.72(h)  the 
following:  "*  *  *  the  MED  is  determined 
22  to  24  hours  after  exposure.  The 
erythema  responses  of  the  test  subject 
should  be  evaluated  under  the  following 
conditions:  the  source  of  illumination 
should  be  either  a  tungsten  light  bulb  or 
a  warm  white  fluorescent  light  bulb  that 
provides  a  level  of  illumination  at  the 
test  site  within  the  range  of  450  to  550 
lux,  and  the  test  subject  should  be  in  the 
same  position  used  when  the  test  site 
was  irradiated.  Testing  depends  upon 
determining  the  smallest  dose  of  energy 
that  produces  redness  reaching  the 
borders  of  the  exposure  site  at  22  to  24 
hours  postexposure  for  each  series  of 
exposures  *  *  *."  The  agency  is  also 
proposing  in  §  352.73  that  the  MED  is 
the  lowest  dose  of  radiation  that 
produces  uniform  redness  reaching  the 
borders  of  the  exposure  site  at  22  to  24 
hours  postexposure. 

The  agency  is  also  proposing  to 
provide  a  definition  of  MED  in  §  352.3 
by  adding  new  paragraph  (a)  as  follows: 
"Minimal  erythema  dose  (MEDj.  The 
smallest  dose  of  ultraviolet  (UV) 
radiation  (expressed  as  Joules  per  meter 
squared)  that  produces  redness  reaching 
the  borders  of  the  exposure  site."  Other 
definitions  in  §  352.3  are  being 
renumbered  to  adjust  for  the  addition  of 
new  paragraph  (a). 
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96.  Two  comments  argued  that  in  the 
Panel's  sunscreen  testing  procedures 
smaller  increments  in  exposure  time 
would  provide  more  accuracy  in 
determining  SPF  values  that  exceed  15. 
In  §  352.43  of  its  recommended 
monograph,  the  Panel  included  a 
geometric  series  of  time  intervals 
represented  by  (1.25)",  such  that  each 
exposure  time  interval  is  25  percent 
greater  than  the  previous  time  (43  FR 
38206  at  38265  to  38266).  One  comment 
requested  that  §  352  43  be  revised  to 
read  "The  time  intervals  selected  shall 
be  a  geometric  series  represented  by 
(l.X)".  where  X  is  greater  than  zero  but 
less  than  or  equal  to  25."  Several 
comments  suggested  that  this  section  be 
revised  to  read,  "The  time  intervals 
selected  shall  be  a  geometric  series 
represented  by  (l.X)"  wherein  each 
exposure  time  interval  is  X  percent 
greater  (X  must  not  exceed  25  percent) 
than  the  previous  time  *  *  *." 

In  its  notice  of  a  public  meeting  to 
discuss  appropriate  sunscreen  testing 
procedures,  the  agency  stated  that 
exposure  times  are  crucial  to  the 
accurate  determination  of  SPF  values 
and  PCD's  (52  FR  33598  at  33601). 
However,  the  agency  expressed  concern 
over  the  Panel's  recommended  time 
intervals.  The  agency  stated  that  there 
may  be  little  justification  for 
geometrically  increased  exposure  time 
intervals  because  use  of  such  intervals 
offers  less  precision  in  the  upper  SPF 
ranges.  The  agency  added  that  precision 
in  the  upper  SPF  ranges  has  become 
increasingly  important  because  of  the 
appearance  on  the  OTC  market  of 
sunscreen  drug  products  with  SPF 
values  much  higher  than  IS  (i.e.,  up  to 
30).  Because  the  MED  can  be  measured 
with  equal  precision  across  the  full 
range  of  an  arithmetically  arranged 
series  of  exposure  times,  the  agency 
stated  it  was  considering  using  an 
arithmetical  progression  of  at  least  11 
exposure  times  increasing  in  4-second 
increments,  beginning  with  a  10-second 
exposure  and  ending  with  a  50-second 
exposure  time  (i.e.,  10,  14,  18,  22,  26, 
30,  34,  38,  42, 46,  and  50  seconds). 

A  number  of  comments  objected  to 
the  proposed  arithmetic  progression. 
Most  of  the  comments  preferred  a 
geometric  progression  method  similar  to 
the  one  recommended  by  the  Panel  in 
§  352.43.  Several  comments  added  that 
this  method  has  been  successfully  used 
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by  industry  for  many  yean.  Some 
comments  contendctd  that  the 
fundamental  relationship  between  SPF 
values  and  gunscreen  spectral 
absorbency  is  logarithmic  and, 
therefore,  the  correct  approach  is  the 
use  of  geometric  progresaions.  Another 
comment  stated  that  the  SPF  is  a  ratio 
of  two  independently  determined 
values;  statistically,  ratio  values  era 
treated  with  geometric  techniques  in 
order  to  compensate  for  the  higher 
expected  variance  simply  because  the 
value  is  a  ratio  of  two  independently- 
variable  measurements.  The  comment 
maintained  that  the  precision  of  the  SPF 
ratio  depends  on  both  variables,  i.e.,  the 
protected  skin  MED  (numerator)  and  the 
unprotected  skin  MED  (denominator), 
but  more  critically  on  the  denominator 
which  is  the  smaller  quantity.  The 
comment  argued  that  the  agency's 
proposed  arithmetic  progression  would, 
in  many  instances,  use  larger  exposure 
intervals  for  the  unprotected  irradiated 
sites  than  the  Panel's  recommended  25- 
percent  exposure  intervals,  and  would 
compromise  rather  than  improve 
precision. 

One  comment  contended  that  a  valid 
scientific  rationale  for  using 
geometrically  increasing  time  intervals 
is  to  relate  the  SPF  values  to  the  time 
exposures.  The  comment  stated  that 
available  data  provided  only  limited 
ability  to  examine  the  need  for 
geometric  time  increments.  The 
comment  added  that  careful 
consideration  should  be  given  to  the 
spacing  of  the  geometric  progression  to 
ensure  that  there  are  not  large  Intervals 
at  the  upper  end  of  the  range  of 
exposure  times,  thereby  eliminating 
overestimations  of  the  SPF  values.  One 
comment  maintained  that  there  is  little 
in  the  pbotobiologic  literature  to 
support  arithmetic  progressions.  Other 
comments  stated  that  the  references 
cited  in  the  meeting  notice  (52  FR  33598 
at  33602)  in  support  of  the  agency's 
proposal  do  not  contain  any  data 
supporting  use  of  arithmetic 
progressions  for  sunscreen  testing. 

Two  comments  stated  that  an 
arithmetically  arranged  series  of 
exposures  would  result  in  differences  in 
redness  between  exposure  sites  that  are 
too  small  for  the  trained  human  eye  to 
distinguish.  I.e.,  the  agency's  geometric 
dosing  schedule  is  based  on  MED 
determination  sensitivity  of  which  the 
human  eye  ia  incapable.  Thus,  such  a 
procedure  would  make  the  results  more 
subjective  rather  than  more  preci-se  as 
the  agency  intended. 

Many  comments  expressed  concerns 
for  the  well-being  of  the  test  subjects. 
They  maintained  that  the  agency's 
proposed  arithmetic  progression  would 


subject  the  test  subjecU  to  at  least  11  UV 
radiation  exposures,  resulting  in  great 
risk,  discomfort,  injury,  and 
unnecessary  UV  radiation  exposure. 
One  comment  stated  that  for  a  single 
SPF  determination  the  agency's 
proposed  arithntetic  progression  would 
require  a  minimum  of  33  irradiated  sites 
(Including  the  standard),  more  than  half 
of  which  could  develop  a  sunburn 
reaction.  The  comment  added  that  the 
agency's  proposal  would  increase  the 
time  that  a  test  subject  would  be 
exposed  to  the  solar  simulator.  In  order 
to  test  a  sunscreen  with  a  theoretical 
SPF  of  22,  the  comment  asserted  that 
the  exposure  time  would  be  increased 
firom  about  60  minutes  to  135  minutes. 
The  comment  concluded  that  this 
proposed  procedure  would  make  it 
impractical  to  test  samples  with  an  SPF 
higher  than  22.  Another  comment 
agreed  that  the  risk  of  exposure  to  UV 
radiation  to  test  subjects,  the  time 
required  for  testing,  and  the  number  of 
testing  sites  would  increase  with  the 
agency's  proposed  methodology.  The 
comment  stated  that  the  increase  in  the 
number  of  testing  sites  becomes  critical 
when  testing  water  resistant  sunscreen 
drug  products,  which  require  additional 
test  sites. 

Two  comments  suggested  that  a 
preliminary  range-finding  pilot  study 
involving  3  subjects  should  be 
performed  prior  to  testing  an 
experimental  product  on  a  20-person 
test  panel.  A  pilot  study  would  prevent 
the  needless  overexposure  and  "UV 
bum"  of  a  large  number  of  test  subjects 
that  results  from  the  occasional 
overestimation  of  a  product's  SPF  or 
from  the  underestimated  substantivify 
of  a  "wash-off"  sunscreen  drug  product. 
One  comment  recommended  that  the 
maximum  erythema  on  the  protected 
skin  not  be  induced  by  more  than  twice 
the  MED  on  the  protected  skin.  Several 
comments  stated  that  the  radiation 
exposure  times  specified  by  the  agency 
in  the  pubhc  meeting  notice  (52  FR 
33598  at  33601)  are  not  applicable  to  all 
xenon  arc  radiation  sources,  because 
some  xenon  arc  soiirres  may  require 
longer  or  shorter  time  exposures  due  to 
higher  wattage  or  radiation  intensity. 

Another  comment  considered  the  use 
of  a  geometric  or  arithmetic  progression 
in  determining  the  relevant  exposure 
times.  If  a  geometric  progression  series 
is  used,  the  comment  asserted  that  the 
important  issue  is  that  the 
"multiplicator  factor  has  to  be 
determined  very  carefully." 

Several  comments  suggested  various 
methods  of  determining  the  exposure 
intervals  to  accommodate  OTC 
sunscreen  drug  products  with  SPF 
values  in  excess  of  15.  One  comment 


contended  that  a  better  approach  would 
be  to  use  a  geometric  series  of  5 
exposure  times  rather  than  the  agency's 
propasel  for  an  arithmetic  progression 
of  11  exposure  times.  The  comment 
suggested  that  the  exposure  intervals  of 
the  geometric  series  should  be 
calculated  as  follows:  (1)  (1.25)X  for 
products  with  an  estimated  SPF  less 
Lhan  8,  (2)  (1.20)X  for  products  with  an 
estimated  SPF  ftx)m  8  to  15,  and  (3) 
(1.15)X  for  products  with  an  estimated 
SPF  greater  than  15.  Two  comments 
from  a  manufacturers'  association  added 
that  industry  should  have  the  option  of 
choosing  smaller  increments  than  25 
percent,  if  desired,  in  order  to  achieve 
greater  precision  when  testing  for  SPF 
values.  For  example,  the  time  intervals 
selected  should  be  a  geometric  series 
represented  by  (I.X)**  such  that  each 
exposure  time  interval  is  X  percent 
times  greater  (X  must  not  exceed  25 
percent)  than  the  previous  time  interval. 
Another  comment  recommended  a  two- 
tier  approach  with  a  cut-off  point 
between  SPF  6  and  8.  Below  SPF  6  or 
8,  a  geometric  series  based  on  {1.25)" 
would  be  used.  Above  SPF  6  or  8, 
"smaller  increments  of  ( 1.25)" 
corresponding  to  (1.12)""  would  be 
used. 

One  comment  strongly  recommended 
that  the  agency  adopt  the  delivery  of  UV 
radiation  in  terms  of  mj/cm^,  and  not  in 
seconds  or  minutes.  Several  comments 
added  that  the  term  "light  exposures" 
discussed  in  the  "Exposure  times 
section"  of  the  public  meeting  notice 
(52  FR  33598  at  33601)  should  be 
expressed  in  the  context  of  "dose" 
rather  than  "time."  According  to  the 
comments,  the  term  "dose"  would  allow 
for  the  use  of  both  radiance  end  time  as 
variables. 

The  agency  agrees  with  several 
comments  that  the  expression  of 
radiation  exposures  be  in  terms  of  dose 
rather  than  time.  The  term  "dose"  is 
more  appropriate  because  it  allows  for 
the  use  of  both  radiance  and  time  as 
variables.  Although  the  Panel  defined 
UV  radiation  exposure  in  units  of  time, 
the  agency  believes  that  it  is  more 
accurate  to  express  dose  as  the 
"erythema  effective  exposure,"  in  units 
that  define  the  total  amount  of  erythema 
effective  energy  applied  to  the  testing 
sub.site  (J/m^).  (The  agency  is  using  the 
tsrm  "exposure  dose"  rather  than 
"exposure  time"  in  this  tentative  final 
monograph.  See  comments  84  and  85.) 

The  agency  agrees  with  the  suggestion 
thqt  a  preliminary  range-finding  study 
be  performed  prior  to  testing  a  now 
sunscreen  product  on  a  test  panel.  The 
study  would  prevent  unnecessary  risks 
of  di.scomfort,  injury,  and  overexposure 
to  UV  radiation  to  the  test  subjects." 
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However,  there  is  insufficient 
information  to  establish  specific 
requirements  for  a  preliminary  range- 
finding  study  at  this  time.  Therefore,  the 
agency  is  not  now  proposing  such  a 
study  in  the  monograph,  but  is  inviting 
additional  comments  and  data  as  to 
appropriate  requirements  for  such  a 
study. 

The  agency  also  agrees  that  an 
arithmetic  progression  of  determining 
exposure  doses  in  the  SPF  testing  for 
OTC  sunscreen  drug  products  is  not  the 
method  of  choice,  for  the  following 
reasons:  the  arithmetic  progression  of 
exposure  doses  would:  (1)  Expose  the 
test  subjects  to  higher  doses  of  UV 
radiation  than  necessary,  particularly  at 
the  higher  end  of  the  exposure  series;  (2) 
provide  differences  in  redness  between 
exposure  sites  that  are  too  small  for  the 
trained  eye  to  distinguish;  (3)  prolong 
the  time  required  to  deliver  exposure 
doses  to  the  test  subjects;  and  (4)  reduce 
flexibility  in  exposure  doses  needed  to 
accommodate  different  solar  simulators. 
A  geometric  progression  that  is 
modified  to  take  into  account  the  higher 
SPF  values  is  more  appropriate  for 
determining  exposure  doses,  for  the 
following  reasons:  (1)  It  reduces  the  risk 
of  exposure  to  UV  radiatign  to  the  test 
subjects  by  decreasing  testing  time  and 
the  number  of  exposure  sites,  and  (2)  a 
geometric  series  covers  a  larger  range  of 
exposure  doses  with  fewer  exposures. 

The  agency  believes  that  a  geometric 
series  with  only  five  exposure  doses 
may  produce  overestimations  of  the  true 
SPF  values,  thereby  producing  biased 
estimates.  The  possible  production  of 
biased  estimates  is  illustrated  in  the 
following  example:  if  the  MED(US)  is  30 
J/m^  and  the  product  being  tested  has  an 
expected  SPF  of  8.  the  exposure  doses 
would  be  0.69X,  0.83X,  l.OX.  1.2X.  and 
1.44X,  using  1.20  as  the  base  in  a 
geometric  series.  Here,  X  is  set  to  yield 
the  estimated  SPF,  e.g.,  X=30  J/ 
m^x8=240  J/m^  of  exposure  doses.  The 
exposures  would  be  165.6, 199.2,  240. 
288,  and  345.6  J/m^,  respectively. 

For  the  above  example,  a  substantial 
number  of  MED(PS)  would  be  observed 
at  240  )/m^  as  well  as  199.2  and  288 }/ 
m^.  If  the  same  number  of  subjects  are 
observed  at  the  199.2-  and  288-J/m^ 
exposure  doses,  the  mean  SPF  would  be 
greater  than  the  expected  SPF  of  8.  For 
example,  if  out  of  20  subjects,  10 
MEEKPS)  were  observed  at  240  ]/m\  5 
«t  199.2  J/m^  and  5  at  288  J/m^  the 
corresponding  SPF  values  for  these 
MED(PS)  values  are  8.00.  6.64,  and  9.6, 
respectively.  In  this  example,  an 
MEIKPS)  of  288  produces  an  SPF  of  9.6. 
which  is  1.6  units  above  the  expected 
SPF  value  of  8.  while  an  MED(PS)  of 
199.2  produces  an  SPF  of  6.64.  which  is 


only  1.36  units  diffiarent  &x>m  the 
expected  value  of  8.  Because  the 
exposure  dose  of  288  ]/m^  is  a  greater 
distance  from  240  than  199.2  is  from 
240,  each  time  a  MEEKPS)  greater  than 
240  is  produced,  it  is  assigned  an  undue 
extra  large  value.  Ultimately,  the  effect 
produces  an  overestimation  of  the 
average  SPF  value. 

The  major  reason  for  the 
overestimation  is  that  the  geometric 
series  is  implemented  in  such  a  way 
that  it  has  a  nonsymmetric  assignment 
of  SPF  values.  When  an  MED(PS) 
exceeds  the  expected  MEDfPS).  it 
produces  a  corresponding  SPF  farther 
away  from  the  expected  SPF  value  than 
when  the  observed  MED{PS)  is  below 
the  expected  SPF  value. 

The  agency  believes  that  exposure 
doses  are  crucial  to  the  accurate 
determination  of  SPF  values  and  PCD's. 
A  geometric  series  similar  to  that 
proposed  by  the  Panel,  but  modified  to 
include  2  additional  exposure  doses 
equally  spaced  around  the  expected 
SPF,  would  eliminate  the 
overestimation  of  the  true  SPF  value  of 
a  product  with  a  high  SPF  value.  This 
procedure  would  also  restrict  the  testing 
range  for  products  with  low  SPF  values. 
The  doses  selected  would  consist  of  a 
geometric  series  of  5  exposures  where 
the  middle  exposure  is  placed  to  yield 
the  expected  SPF  plus  2  other 
exposures,  placed  symmetrically  around 
the  middle  exposure. 

The  agency  agrees  with  one  comment 
that  different  exposure  doses  are 
appropriate  for  determining  different 
SPF  values  for  greater  accuracy.  The 
exposure  doses  for  the  geometric  series 
should  be  calculated  as  follows:  (1) 
{1.25)X  for  products  with  an  estimated 
SPF  less  than  8,  (2)  (1.20)X  for  products 
writh  an  estimated  SPF  from  8  to  15.  and 
(3)  (1.15)X  for  products  with  an 
estimated  SPF  greater  than  15.  The  use 
of  dosage  intervals  smaller  than  25 
percent  is  necessary  to  eliminate  bias  in 
the  testing  and  to  ensure  accurate  SPF 
determinations  of  sunscreen  drug 
products  with  high  estimated  SPF 
values.  The  agency  is  proposing  thai  the 
exposure  intervals  selected  be  a 
geometric  series  represented  by  (l.X)" 
such  that  each  exposure  dose  is  X 
percent  greater  than  the  previous  dose 
(X  must  not  exceed  25  percent). 

For  products  with  expected  SPF 
values  less  than  8,  the  exposure  doses 
could  be  0.64X,  0.80X,  0.90X.  l.OOX. 
I.IOX.  1.25X.  and  1.56X.  where  X 
represents  the  expected  SPF  of  the 
product.  For  products  with  expected 
SPF  values  between  8  and  15.  the 
exposure  doses  could  be  0.69X,  0.83X. 
0.91X.  l.OOX.  1.09X,  1.20X.  and  1.44X. 
where  X  represents  the  expected  SPF  of 


the  product.  For  products  with  expected 
SPF  values  greater  than  15.  the  exposure 
doses  could  be  0.76X.  0.87X.  0.93X. 
l.OOX,  1.07X.  1.15X.  and  1.32X,  where 
X  represents  the  expected  SPF  of  the 
product.  Accordingly,  the  agency  is 
proposing  to  revise  the  Panel's 
recommended  determination  of  SPF 
values  (§  352.43)  by  including  a  new 
paragraph  in  proposed  $  352.73(c)  as 
follows: 

Determination  of  individual  SPF 
values.  A  series  of  UV  radiation 
exposures  expressed  as  )oules  per  meter 
squared  (adjusted  to  the  erythema  action 
spectrum  calculated  according  to 
§  352.73(a))  is  administered  to  the 
subsite  areas  on  each  subject  with  an 
accurately  calibrated  solar  simulator.  A 
series  of  seven  exposures  shall  be 
administered  to  the  protected  test  sites 
to  determine  the  MED  of  the  protected 
skin  (MED(PS)).  The  doses  selected 
shall  consist  of  a  geometric  series  of  five 
exposures,  where  the  middle  exposure 
is  placed  to  yield  the  expected  SPF  plus 
two  other  exposures  placed 
symmetrically  around  the  middle 
exposure.  The  exact  series  of  exposures 
to  be  given  to  the  protected  skin  shall 
be  determined  by  the  previously 
established  MED(US)  plus  the  expected 
SPF  of  the  test  sunscreen.  For  products 
with  an  expected  SPF  less  than  8.  the 
exposures  shall  be  the  MED(US)  times 
0.64X.  0.80X.  0.90X.  l.OOX.  I.IOX. 
1.25X.  and  1.56X.  where  X  equals  the 
expected  SPF  of  the  test  product.  For 
products  with  an  expected  SPF  between 
H  and  15.  the  exposures  shall  be  the 
MED{US)  times  0.69X.  0.83X.  0.91X. 
l.OOX.  1.09X.  1.20X.  and  1.44X.  where 
X  equals  the  expected  SPF  of  the  test 
product.  For  products  with  an  expected 
SPF  greater  than  15.  the  exposures  shall 
be  the  MED(US)  times  0.76X.  0.87X. 
0.93X.  l.OOX.  1.07X.  1.15X.  and  1.32X. 
where  X  equals  the  expected  SPF  of  the 
test  product.  The  MED  is  the  lowest 
dose  of  radiation  that  produces  uniform 
redness  reaching  the  borders  of  the 
exposure  site  at  22  to  24  hours 
postexposure.  The  SPF  value  of  the  test 
sunscreen  is  then  calculated  from  the 
dose  of  UV  radiation  required  to 
produce  the  MED  of  the  protected  skin 
and  from  the  dose  of  UV  radiation 
required  to  produce  the  MED  of  the 
unprotected  skin  as  follows:  SPF 
value=the  ratio  of  erythema  effective 
exposure  (Joules  per  meter  squared) 
(MED(PS))  to  the  erythema  effective 
exposure  (Joules  per  meter 
squared)(MED(US)). 

Reference 

(1)  Magnus,  I..  "Reductions  of  Normal  Skin 
to  UVR  and  to  Visible  Light,"  in 
"Dermatological  Photobiology."  Blackwell 
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T.  Comments  on  the  Statistical  Anafysis 
of  Results  from  the  Testing  Procedures 
for  Sunscreen  Drug  Products 

97.  Many  comnieDts  questioned 
aspects  of  the  Panel's  recommended 
testing  procedures  and  statistical 
methods  for  determining  the  SPF  and 
the  PCD  of  sunscreen  drug  products. 
The  agency  discussed  these  comments 
in  the  notice  of  public  meeting  to 
discuss  sunscreen  testing  procedures 
(52  FR  33598  at  33599  and  33600).  and 
proposed  two  approaches  to  analyzing 
the  data  generated  by  sunscreen  drug 
product  testing.  The  first  method 
utilizes  the  testing  procedures  proposed 
by  the  Panel  but  adds  one  step  to  the 
determination  of  the  PT>.  The  added 
step  is  equivalent  to  performing  a  one- 
sided t-test  at  the  0.05  level  of 
significance,  where  the  null  hypothesis 
is  that  the  mean  SPF  is  less  than  the 
minimal  SPF  of  the  assigned  PCD.  The 
second  method  concentratas  on  the 
boundaries  between  the  PCD's  rather 
than  on  the  actual  SPF  values  of  the 
sunscreen  drug  product.  Following  the 
establishment  of  a  MED  for  unprotected 
sltin.  protected  skin  is  tested  at  expo.sure 
times  chosen  so  that  the  corresponding 
SPF's  are  slightly  less  that  the  lower 
bounds  of  the  intervals  defining  the 
various  PCD's.  This  procedure  does  not 
distinguish  between  SPF's  in  the  same 
PCD  but  does  distinguish  between  SPF's 
in  different  PCD's.  The  agency  requested 
comments  on  the  Panel's  propased 
procedure  for  sunscreen  testing  as  well 
as  the  two  methods  outlined  in  the 
notice  of  public  meeting. 

The  agency  received  many  comments 
opposing  the  binomial  method.  The 
comments  supported  the  Panel's 
recommended  testing  procedure  as 
modified  by  adding  a  one-sided  t-test  to 
determine  SPF  values  and  PCD 
categories.  Several  comments  stated  that 
the  current  procedure  is  a  fair  and 
conservative  method  for  categorizing 
observed  SPF  measurements  into  PCD 
determinations.  The  comments  stated 
that  no  rationale  was  presented  by  the 
agency  as  to  why  the  simple  descriptive 
method  currently  in  use  is  not  adequate 
af  d  acceptable.  One  comment 
maintained  that  Lhe  fact  that  the  current 
method  has  been  in  use  for  nearly  12 
years  provides  tangible  evidence  that  it 
is  reasonable  and  appropriate. 

Another  comment  emphasized  that  an 
SPF  value  is  not  an  absolute,  but  is 
instead  an  indication  of  relative 
performance.  The  comment  stated  that 
statistical  procedures  must  be  adequate 
for  analyzing  and  classifying  sunscreen 
drug  products  in  ■  manner  that  is 


understandable  and  meaningful  to  the 
consumer.  The  comment  concluded  that 
the  system  that  has  been  in  place  for 
over  10  yeers  accomplishes  this 
purpose.  The  comment  acknowledged 
that  refinements  can  be  accomplished 
by  adopting  the  one-sided  t-test  or  the 
Wilcoxon  signed  ranks  test  as  an 
acceptable  method. 

Several  comments  stated  that  the 
modified  Panel  method  allows  for  the 
determination  of  SPF  values  as  well  as 
PCD  categories.  One  comment  stated 
that  the  PCD  is  an  arbitrarily  assigned 
limit,  while  the  SPF  is  an 
experimentally  derived  value.  This 
comment  asserted  that  it  is  not 
necessary  to  be  too  stringent  in 
compliance  with  PCD's  so  long  as  the 
SPF  is  accurately  determined.  The 
comments  maintained  that  a  distinct 
advantage  of  the  t-fe.<Jt  is  that  it 
encompasses  the  current  procedure  for 
conducting  SPF  testing;  plus,  it  provides 
a  simple  computational  procedure  for  a 
statistical  test  that  projects  the  results  to 
the  entire  population. 

One  comment  suggested  that  if  more 
precision  is  needed  in  assessing  the  PCD 
by  the  "t"  test  method,  the  significance 
level  may  be  set  at  0.01  rather  than  at 
0.05  when  SPF  values  are  evaluated. 
Another  comment  recommended  the 
following  modification  to  make  the  t- 
test  even  more  useful.  It  stated  that  if 
the  significance  level  were  set  at  0.10 
rather  than  0.05.  this  would  allow  for 
slightly  more  variability  in  the  SPF 
range  and  still  enable  the  product  to  be 
placed  in  the  PCD  that  is  appropriate  for 
its  mean  SPF.  without  adverse  impact 
on  consumers. 

Three  comments  stated  that,  although 
preferable  to  the  binomial  method,  the 
t-test  method  has  one  difficuhy: 
Variability,  even  from  high  outlying 
values,  can  cause  the  product  being 
tested  to  fall  below  the  intended  PCD. 
One  comment  stated  that  variability  is 
inherent  in  the  results  from  this  type  of 
testing,  particularly  with  higher  SPF 
products.  Two  comments  stated  that 
such  variability  can  be  minimized  by 
allowing  for  dosing  increments  smaller 
than  25  percent,  especially  when  testing 
products  writh  higher  SPF  values.  One 
comment  added  that  a  minimum  of 
exposures  can  reduce  the  chance  for 
variability. 

Many  comments  maintained  that  the 
binomial  procedure  proposed  by  the 
agency  is  not  appropriate  for  classifying 
observed  SPF  data  into  PCD  categories. 
Some  comments  opposed  adoption  of 
the  binomial  method  of  analysis  because 
it  does  not  provide  for  the 
determination  of  SPF  values.  One 
comment  cited  data  from  a  consumer 
survey  (Ref.  1)  that  purports  to 


demonstrate  that  SPF  numbers  are  a 
major  factor  that  consumers  use  in 
selecting  an  appropriate  sunscreen  drug 
product.  Another  comment  added  that 
the  binomial  method  does  not 
distinguish  between  SPF's  in  the  same 
PCD  category  and  that  products  with 
very  similar  SPF's  may  be  classified  into 
different  PCD's.  Two  comments  stated 
that  the  binomial  method  lacks  the 
sensitivity  of  the  »-test.  and  it  is  more 
difficult  to  reject  the  null  hypothesis 
using  the  binomial  analysis  Uian  using 
the  t-test. 

Sonw  comments  pointed  out  that  the 
binomial  method  may  result  in 
unnecessary  UV  exposure.  Three 
comments  stated  thai  using  the  set 
exposure  times  in  this  method  would 
expose  a  panelist  to  much  more  UV 
radiation  than  necessary  and  might  even 
cause  severe  sunburn.  One  comment 
stated  that  the  exposure  of  a  panelist  to 
14.9  X  MED(US).  when  the  proposed 
protec-tion  factor  for  the  product  is  SPF 
2  to  4.  would  resuh  in  severe  over 
exposure.  The  comment  added  that  the 
fixed  exposure  schedule  would  not 
allow  the  current  flexibility  in 
modifying  the  exposure  schedule  to 
more  closely  fit  the  expected  SPF  of  the 
product.  Anotijpr  comment  stated  thai 
because  the  exposure  levels  proposed  in 
the  binomial  procedure  are  not 
currently  used,  there  is  a  lack  of 
historical  data  on  this  method.  Tlie 
comment  contended  that  predictions  on 
the  effects  of  using  this  test  are  difficult 
to  surmi.se  without  a  historical 
perspective. 

One  comment  staled  that  neither  of 
the  proposed  methods  was  adequate  and 
that  .simpler  calc.-ulations  would  be 
preferable.  The  comment  suggested  that 
the  variability  inherent  in  the  use  of 
sunscreen  drug  products  by  consunoers 
is  so  high  that  the  statistical  refinement 
suggested  is  unnecessary  in  calculating 
SPF  values.  The  comment  added  that,  if 
the  proposed  method  is  adopted, 
manufacturers  may  be  forced  to  aim  for 
higher  mean  SPF  values  to  allow 
inclusion  ofproducts  in  current  PCD 
categories.  The  comment  asserted  that 
this  will  be  an  unnecessary  cost  with  no 
real  benefit  to  the  consumer.  The 
comment  maintained  that  consumers 
have  had  several  years  to  work  out 
which  products  are  suitable  for  their  use 
and  that  a  change  in  labeling  now 
would  necessitate  a  further  period  of 
adjustment.  The  comment  added  that 
til  ere  are  very  few  complaints  that 
sunscreen  drug  products  fail  to  provide 
the  expected  level  of  protection.  Two 
other  comments  stated  that  the  agency 
should  reject  each  of  the  methods 
proposed  and  accept  the  Panel's 
recommendation. 
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Some  comments  recommended  that 
any  scientifically  valid  statistical 
analysis  method  should  be  permitted  to 
calculate  the  results  of  sunscreen 
product  testing.  Some  comments 
suggested  the  Wilcoxon  rank  sum  test  as 
an  eqtially  valid  method.  According  to 
the  comments,  this  method  could  be 
used  with  the  current  exposure 
techniques  and  still  have  the  benefits  of 
the  binomial  procedure  (i.e.,  no 
assumpticm  of  a  normal  distribution  and 
less  sensitivity  to  outlying  values).  One 
comment  added  that  the  Wilcoxon  test 
takes  advantage  of  the  interval  nature  of 
the  data  and,  therefore,  is  more  sensitive 
than  the  binomial  procedure  and  close 
in  sensitivity  to  the  t-test  procedure.  As 
stated  above,  another  comment 
mentioned  that  the  Wilcoxon  signed 
ranks  test  could  provide  refinements  in 
the  existing  procedures. 

The  agency  agrees  with  the  majority 
of  the  comments  that  the  Panel's 
recommended  method,  as  modified  by 
the  addition  of  a  one-sided  t-test,  is  the 
preferred  method  for  calculating  SPF 
values  and  for  categorizing  sunscreen 
drug  products  into  PCDs.  The  slatistical 
procedure  used  to  calculate  the  relative 
protection  provided  by  sunscreen  drug 
products  should  be  based  upon  the 
determination  of  SPF  values.  Consumers 
understand  and  depwid  upon  SPF 
values  when  choosing  a  sunscreen.  The 
Panel's  recommended  method  as 
modified  by  the  one-sided  t-test  being 
added  in  this  tentative  final  nwnograph 
provides  an  SPF  value  that  can  be  used 
to  place  the  product  into  a  PCD  for 
labeling  purposes. 

The  one-sided  t-test  employs  the 
mean  of  its  observations  (i.e.,  SPF 
values)  as  a  point  estimator,  and  it 
incorporates  the  variability  of  the  data 
(i.e..  the  standard  deviation).  This 
method  classifies  a  sunscreen  drug 
product  into  a  PCD  only  where  there  is 
statistically  significant  assurance  that 
the  product  belongs  in  the  PCD.  The 
agency  also  points  out  that  this 
statistical  procedure  has  good  power. 
Further,  the  modified  method  is  safer 
than  the  binomial  method  because  the 
test  subject  is  exposed  to  less  UV 
radiation. 

The  agency  is  proposing  that  a 
sunscreen  drug  product  may  display  its 
tested  SPF  value  in  its  labeling  rather 
than  the  lowest  SPF  value  in  the  PCD  as 
the  Panel  recommended.  (See  comment 
44.)  However,  a  product  should  only  be 
labeled  with  a  particular  SPF  if  there  is 
sufficient  statistical  evidence  to 
conclude  that  the  true  SPF  is  at  least  as 
high  as  the  label  SPF.  In  order  to 
provide  statistical  significance  to  the 
SPF  value  that  consumers  use  when 
choosing  products,  the  agency  is 


proposing  that  the  SP¥  value  permitted 
in  labeling  be  the  largest  whole  numbw 
that  is  excluded  by  a  95-percent  one- 
sided confidence  interval  for  the  mean 
SPF. 

Regarding  the  suggestions  for  making 
the  t-test  more  useful  by  setting  the 
significance  level  at  0.10  or  0.01  rather 
than  0.05,  there  is  no  basis  for  allowing 
for  more  variability  in  the  SPF  range 
with  a  0.10  level  of  significance,  or  for 
being  more  rigid  by  using  a  0.01  level 
of  significance.  The  agency  considers  a 
0.05  level  of  statistical  significance  to  be 
a  standard;  it  should  not  be  char.ged 
without  compelling  reasons. 

The  agency  recognizes  that  the  Panel's 
method  modified  by  the  addition  of  the 
t-test  is  not  the  only  valid  method 
available.  However,  it  is  the  best  method 
currently  available  and  is  being 
proposed  in  §352.73.  By  knowing  in 
advance  the  statistical  analysis  to  be 
used,  there  will  not  be  an  incentive  for 
an  investigator  to  select  a  method  that 
will  produce  the  desired  SPF  or  PCD  for 
a  particular  data  set.  Further,  the  agency 
believes  it  is  desirable  to  have  all  data 
for  difierent  manulBcturer's  products 
analyzed  by  the  same  method. 
Therefore,  the  agency  is  proposing 
§  352.73  to  include  a  one-sided  t-test  as 
follows: 

(d)  Determination  of  the  test  product's 
SPF  value  and  PCD.  Use  data  from  at 
least  20  test  subjects  with  n  representing 
the  number  of  subjects  used.  First,  for 
each  subject,  compute  the  SPF  value  as 
stated  in  §  352.73fb)  and  (c).  Second, 
compute  the  mean  SPF  value,  x,  and  the 
standard  deviation,  s,  for  these  subjects. 
Third,  obtain  the  upper  5-percent  point 
from  the  t  distribution  table  with  n-1 
degrees  of  freedom.  Denote  this  value  by 
t.  Fourth,  compute  ts/  Vn.  Let  this 
Quantity  be  denoted  by  A  (i.e..  A  =  ts/ 
vn).  Fifth,  calculate  the  SPF  value  to  be 
used  in  labeling  as  follows:  The  label 
SPF  equals  the  lar^gest  whole  number 
less  than  ic  -  A.  Sixth  and  last,  the  drug 
product  is  classified  into  a  PCD  as 
follows:  if  20  +  A  <  X.  the  PCD  is  Ultra 
High;  if  12  +  A  <  X  <  20  +  A.  the  PCD 
is  Very  High;  if  8  ->■  A  <  x  <  12  +  A,  the 
PCD  is  High;  if  4  +  A  <  x  <  8  +  A,  the 
PCD  is  Moderate;  if2  +  A<x<4  +  A, 
the  PCD  is  Minimal;  if  x  <  2  +  A.  the 
product  shall  not  be  labeled  as  a 
sunscreen  drug  product  and  may  not 
display  an  SPF  value. 

Referenca 

(1)  Comment  No.  C00083,  Af^pendix  3, 
Docket  No.  78N-003S.  Dockets  Management 
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98.  Several  comments  recommended 
the  use  of  a  geometric  mean  rather  than 
an  arithmetic  mean  when  calculating 
the  SPF  value.  One  comment 


maintained  that  the  geometric  mean  will 
dampen  the  variability  of  the  widely 
ranging  data  often  present  in  SPF  test 
data.  Another  comment  stated  that  the 
DIN  testing  procedures  use  the 
geometric  mean  rather  than  the 
arithmetic  mean. 

The  agency  believes  that  it  is  invalid 
to  use  the  geometric  mean  in  the  t-test 
that  is  being  proposed  for  use  in 
calculating  the  SPF.  The  standard 
deviation  is  based  on  the  arithmetic 
mean,  and  a  "t"  ratio  of  the  geometric 
mean  to  the  standard  deviation  based  on 
the  arithmetic  mean  is  meaningless. 
Also,  an  attempt  to  use  the  geometric 
mean  in  the  computation  of  the 
standard  deviation  would  produce  a 
meaningless  measure  of  dispersion. 
Therefore,  the  agency  is  proposing  to 
calculate  the  arithmetic  mean  of  the 
data  to  determine  the  SPF  value  of  the 
product. 

However,  it  might  be  useful  to  modify 
the  statistical  analysis  procedure  further 
by  performing  the  t-test  on  logs  of  the 
SPF  data.  Analysis  of  the  logs  of  the  SPF 
is  equivalent  to  using  the  geometric 
mean  as  a  measure  of  the  average  for  the 
original  data.  This  procedure  might  be 
useful  if  the  data  have  a  few  very  large 
SPF  values  which  have  a  detrimental 
effect  on  the  standard  deviation 
computed  on  the  original  data.  The 
agency  invites  comment  on  this 
modification. 

99,  In  response  to  the  agency's  two 
proposed  statistical  methods  for 
analyzing  data  (i.e.,  the  one-sided  t-test 
and  the  binomial  method),  one 
comment  submitted  an  ahemative 
method  based  upon  statistical  tolerance 
inter\'als.  This  comment  suggested  that 
sunscreen  drug  products  should  be 
labeled  with  interval  PCD's.  The 
comment  stated  that  the  determination 
of  the  interval  range  for  an  SPF  would 
be  based  on  the  value  of  the  lower  95- 
percent  confidence  interval  for  the  meen 
or  a  procedure  based  on  the  binomial 
distribution.  The  comment  stated  that 
SPF  determinations  become  more 
variable  as  the  SPF  value  gets  higher.  In 
these  cases,  the  average  SPF  value  is  not 
representative  of  the  data  because  of  the 
wide  range  of  the  SPF  values.  Therefore, 
the  comment  recommended  that 
product  SPF  labeling  should  not  be 
based  solely  on  a  product's  average  SPF 
The  comn>ent  maintained  that  its 
recommendation  would  not  change  if 
PCD  intervals  were  used  as  a  labeling 
device  rather  than  individual  SPF 
values.  In  either  case,  according  to  the 
comment,  the  variability  of  the 
individual  SPF  values  using  the  testing 
procedures  currently  in  place  do  not 
permit  sufficient  precision  in  the 
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estimation  of  the  mean  SPF  value  for  a 
sunscreen  product. 

The  comment  contended  that  a 
product  should  be  labeled  on  the  basis 
of  a  95-percent  lower  confidence 
interval  for  the  mean  SPF  value.  The 
comment  stated  that  a  disturbing  feature 
of  the  lower  confidence  limits  is  that 
most  of  them  exclude  a  high  percentage 
of  the  individual  SPF  values.  The 
comment  maintained  that  confidence 
intervals  provide  a  lower  boundary  on 
the  mean  SPF  value  for  a  product  but  do 
not  provide  limits  for  individual  SPF 
values.  The  comment  asserted  that  for  a 
given  product  the  lower  confidence 
interval  will  exclude  a  higher 
percentage  of  the  individual  SPF  values 
as  the  sample  size  is  increased. 
According  to  the  comment,  the  SPF 
values  excluded  will  approach  a  limit  of 
approximately  50  percent,  because  the 
lower  limit  will  approach  the  true  mean 
SPF  value. 

The  comment  maintained  that  if  the 
intent  of  SPF  labeling  is  to  ensure  that 
individual  users  of  sunscreen  products 
are  provided  with  the  protection 
indicated  on  the  label  of  a  product.  SPF 
labeling  should  not  be  based  solely  on 
a  lower  confidence  interval  for  a 
product's  mean  SPF  value.  The 
comment  added  that  this 
recommendation,  like  the  previous  one, 
is  eoually  applicable  to  the  labeling  of 
products  by  SPF  values  and  by  PCD 
intervals. 

The  comment  stated  that  if  each  of  the 
above  recommendations  were  followed, 
the  current  methods  for  product  labeling 
would  be  discarded.  The  comment 
asserted  that  a  statistical  tolerance 
intervals  test  would  ensure  that 
products  are  adequately  labeled  to 
protect  consumers.  Also,  the  statistical 
tolerance  intervals  test  would  establish 
an  acceptable  measure  of  the  variability 
of  test  results  in  the  determination  of 
SPF  designations.  The  comment 
maintained  that  a  tolerance  interval 
provides  a  lower  bound  on  the  SPF 
values  for  individuals,  rather  than  for 
the  mean  of  a  population  of  individuals 
as  does  a  confidence  interval.  The 
comment  added  that  a  tolerance  interval 
is  as  easy  to  implement  as  a  confldence 
interval.  The  comment  stated  that  the 
form  for  a  lower  tolerance  interval  for  an 
individual  SPF  value  is  y  -  ks  <  SPF, 
where  y  and  s  are  the  average  and 
sample  standard  deviation  of  a  sample 
of  n  SPF  values,  and  k  is  a  factor 
obtained  from  statistical  tables  for 
tolerance  intervals. 

The  comment  maintained  that 
tolerance  limits  are  much  lower  than  the 
confidence  limits  and  that  they 
generally  cover  the  entire  sample  of 
individual  SPF  values.  The  comment 


also  stated  that  the  lower  tolerance 
interval  is  closer  to  actual  data  values 
when  the  SPF  values  exhibit  small 
variability.  Thus,  the  comment 
concluded  that  the  tolerance  intervals 
satisfy  the  two  criteria  stated  above  and 
lead  to  a  third  recommendation  that 
product  SPF  labeling  should  be  based 
on  a  lower  tolerance  interval  for  an 
individual  consumer's  SPF  value. 

Stating  that  this  third 
recommendation  has  a  solid  statistical 
foundation,  the  comment  maintained 
that  it  addresses  one  of  the  key 
underlying  problems  with  the 
implementation  of  clinical  testing  of 
sunscreen  products:  the  incorporation  of 
the  variability  of  test  results  in  the 
setting  of  SPF  values.  The  comment 
stated  that,  unlike  the  confidence 
interval  approach,  the  tolerance 
intervals  approach  incorporates  the 
variability  of  individual  SPF  values,  not 
just  the  variability  of  the  estimate  of  the 
mean  SPF  value.  The  comment  added 
that  the  tolerance  intervals  approach  has 
the  seemingly  undesirable  effect  of 
resulting  in  lower  assigned  SPF  values 
for  a  product.  However,  the  comment 
stated  that,  in  reality,  it  is  simply  an 
acknowledgement  of  the  variability 
inherent  in  the  current  testing 
procedures.  The  comment  stated  that 
the  tolerance  intervals  approach, 
however,  does  not  alleviate  the  problem 
of  variability,  because  it  would  utilize 
the  lower  confidence  limit  for  the  mean 
to  determine  in  which  interval  a 
product  would  be  placed.  Thus,  the 
difficulties  with  the  use  of  a  lower 
confidence  limit  discussed  above  still 
apply  to  PCD  designations  using  this 
proposal. 

Tne  comment  stated  that  a  product 
that  has  an  SPF  mean  around  the  Umit 
of  a  PCD  could,  through  the  variability 
associated  with  the  test  results,  be 
assigned  to  one  PCD  or  a  bordering  PCD 
almost  at  random  and  that  this  could 
imply  to  a  consumer  that  the  product 
has  more  protection  than  it  actually  has. 
Further,  the  labeling  of  SPF  values  using 
statistical  tolerance  intervals  eliminates 
the  need  for  PCD  designations.  Under 
this  method,  tolerance  intervals  directly 
address  the  key  problem,  protection  of 
the  individual  consumer,  rather  than 
attempting  to  address  a  related  but 
clearly  not  equivalent  problem,  the 
variability  of  average  SPF  values.  The 
comment  stated  that  the  consumer 
would  be  protected  with  tolerance 
intervals  through  lower  SPF 
designations  when  variability  is 
excessive. 

The  agency  agrees  with  the  comment 
that  the  use  of  a  95-percent  lower 
confidence  interval  for  SPF  labeling  is 
preferable  to  the  use  of  only  the 


calculated  average  SPF  in  the  labeling  of 
sunscreen  drug  products  and  is 
proposing  such  as  the  fifth  step  in 
§  352.73(d).  (See  comment  97.) 
However,  the  agency  does  not  agree  that 
a  statistical  tolerance  intervals  test  is  an 
acceptable  alternative  to  the  one-sided  t- 
test.  The  one-sided  t-test  makes  a 
statement  about  the  mean  or  average 
SPF.  It  does  not  make  inferences  about 
particular  individuals.  Some 
individuals  will  receive  less  protection 
than  the  stated  SPF,  but  others  will 
receive  more  protection.  The  tolerance 
intervals  procedure  makes  a  statement 
about  the  range  of  SPF  values  that  most 
of  the  population  of  users  would 
achieve.  This  inference  is  not  usually 
made  in  drug  testing,  and  the  agency 
believes  that  there  is  no  justification  for 
using  this  procedure  for  sunscreen  drug 
products.  In  addition,  the  validity  of  the 
suggested  tolerance  intervals  procedure 
depends  upon  the  assumption  of 
normality  of  the  underlying 
distribution.  No  justification  has  been 
presented  for  this  assumption.  Unlike 
the  t-test,  which  tends  to  be  valid  if  the 
underlying  distribution  is  not  normal, 
the  tolerance  intervals  procedure 
depends  heavily  upon  the  normality  of 
the  underlying  distribution  for  its 
validity.  Therefore,  the  agency  is  not 
including  a  tolerance  intervals  statistical 
analysis  method,  but  instead  is 
proposing  that  the  statistical  analysis  of 
sunscreen  testing  data  be  done  using  a 
one-sided  t-test.  (See  comment  97.) 

U.  Comments  on  Water  Resistant  and 
Very  Water  Resistant  Testing  Procedures 
for  Sunscreen  Drug  Products 

100.  Referring  to  the  Panel's  statement 
that  a  water  immersion  test  is  a  more 
severe  test  of  a  sunscreen  product  than 
a  sweat  resistance  test  (43  FR  38206  at 
38263),  one  comment  stated  that  a 
product  that  passes  the  water  resistance 
test  should  also  be  permitted  to  use  the 
term  "sweat  resistant"  and  any  other 
claims  permitted  for  products  passing 
the  sweat  resistance  test. 

A  reply  comment  disagreed  with  the 
above  comment  and  argued  that  the 
physical  mechanism  of  removal  of  the 
sunscreen  product  is  clearly  diR^erent  in 
the  two  tests.  The  water  immersion  test 
recommended  by  the  Panel  in  §  352.46 
requires  that  the  siuiscreen  product 
resist  removal  by  water  applied  "over" 
the  product;  the  "sweat  resistance"  test 
recommended  in  §  352.45  requires  that 
the  sunscreen  product  resist  removal  by 
sweat  emerging  from  "underneath"  the 
product.  Contending  that  there  is  no 
assurance  that  a  product  that  resists 
removal  by  one  physical  action  will  also 
resist  removal  by  the  opposite  physical 
action,  the  reply  comment  pointed  out 
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that  the  di^rence  between  the 
ciiemistry  of  water  and  the  chemistry  of 
sweat  requires  different  test  standards. 
The  reply  comment  further  stated  that  if 
§§  352.45  and  352.46  remain  in  the 
monograph,  separate  tests  should  be 
maintained  for  product  performance 
claims  of  "water  resistance"  and  "sweat 
resistance."  Another  comment 
recommended  that  the  determination  of 
the  SPF  value  of  a  product  be  conducted 
under  the  combined  stress  of  sweating 
and  swimming. 

The  agency  agrees  with  the  Panel  that 
the  "water  resistant"  test  is  a  more 
severe  test  of  a  sunscreen  product  than 
the  "sweat  resistant"  test  (43  FR  38206 
at  38261).  The  water  resistant  tests  have 
a  longer  time  of  exposure  to  water  and 
include  a  40-  to  80-minute  period  of 
moderate  activity.  The  agency  disagrees 
with  the  reply  comment  that  the 
difference  in  the  chemistry  of  water  and 
sweat  requires  different  test  standards. 
The  composition  of  sweat  and  water 
differ,  but  the  composition  of  each  is 
variable.  The  composition  of  sweat 
varies  from  subject  to  subject  and  the 
composition  of  tap  water  varies 
depending  on  the  source.  Sweat  is 
composed  predominantly  of  water  (Refs. 
1  and  2)  and  has  only  traces  of  lactate, 
urea,  ammonia,  sodium  chloride, 
potassium,  and  other  substances  (Ref. 
3).  The  Encyclopedia  of  Biochemistry 
(Ref.  1)  states  that  "the  composition  of 
sweat  is  about  99  percent  water  •  •  •  .• 
White  et  al.  (Ref.  2)  states  that  the  sweat 
glands  release  virtually  pure  water. 
Sweat,  which  is  about  99  percent  water 
with  a  pH  from  5  to  7.5  (Ref.  1).  can  be 
considered  similar  to  various  types  of 
water.  The  degree  of  variability  in  the 
content  of  treated  water,  untreated 
water,  or  different  sources  of  water  can 
be  high.  (See  comment  104.)  In  addition, 
swimming  pool  and  sea  water  contain 
different  quantities  of  other  minerals 
and  chemicals,  and  the  pH  varies 
depending  on  the  water  source. 
Therefore,  the  agency  believes  that,  for 
the  purposes  of  sunscreen  drug  product 
testing,  sweat  and  water  are  sufficiently 
similar  so  as  not  to  require  different  test 
standards. 

The  agency  agrees  with  the  reply 
comment  that  the  physical  mechanisms 
by  which  a  sunscreen  product  resists 
removal  by  sweat  and  water  immersion 
are  different.  However,  the  "wash-off' 
effects  of  sweat  emerging  from 
underneath  the  product  can  be  expected 
to  be  less  than  the  "wash-off"  effects 
from  water  over  the  product.  The 
requirement  for  a  "water  resistant" 
clai.m  is  for  the  product  to  retain  the 
same  PCD  after  40  minutes  of  swimming 
as  it  had  before  being  exposed  to  water. 
If  »ny  sunscreen  product  can  withstand 


40  minutes  of  water  immersion  and 
retain  its  original  PCD  or  can  withstand 
80  minutes  of  water  immersion  required 
for  a  "very  water  resistant"  claim  (see 
comment  50)  and  retain  its  original 
PCD,  the  agency  and  Panel  agree  that 
the  product  can  also  withstand  30 
minutes  of  sweating  and  retain  its  PCD 
(see  the  Panel's  recommended 
S352.50(e){2)(i)(a)(3)  and  [b){3)). 
Therefore,  the  agency  believes  that  it  is 
appropriate  for  a  product  that  passes  the 
water  resistance  and  very  water  resistant 
tests  to  also  be  permitted  to  make  claims 
that  satisfy  the  sweat  resistance  test. 
The  agency  agrees  that  a  sunscreen 
product  that  passes  the  "water 
resistant"  test  should  be  permitted  to 
use  the  claim  "sweat  resistant."  The 
agency  has  reviewed  the  available 
information  and  concludes  that  for 
sunscreen  drug  products  that  have 
passed  the  tests  in  8  352.76  of  this 
tentative  hnal  monograph  for  water 
resistant  and  very  water  resistant 
claims,  an  additional  test  to  support  a 
sweat  resistance  claim  is  unnecessary 
and  possibly  hazardous. 

The  agency  is  concerned  that  those 
who  serve  as  subjects  for  "sweat 
resistant"  testing  could  be  unduly 
harmed  by  heat  stress.  The  Panel's 
recommended  procedure  in  §  352.45  for 
determining  sweat  resistance  includes 
inducing  copious  sweating  for  30 
minutes  by  exposing  the  subjects  to  a 
temperature  of  35  to  38  "C  (95  to  100  °F) 
and  70  to  80  percent  humidity,  with 
little  air  movement  The  Panel 
cautioned  that,  for  safety  purposes, 
older  people  should  not  be  used  and 
subjects  should  have  their  pulse  and 
temperature  taken  every  15  minutes. 
Even  with  these  safeguards,  however, 
the  agency  believes  that  this  test 
presents  an  unnecessary  risk  when  the 
less-hazardous  water  resistance  testing 
can  be  used  in  support  of  a  sweat 
resistant  claim.  Further,  the  agency  is 
unaware  of  any  sunscreen  products  that 
make  "sweat  resistant"  claims  but  do 
not  also  make  "water  resistant  '  claims. 
Accordingly,  the  agency  concludes  that 
the  potential  benefits  of  the  sweat 
resistance  test  do  not  outweigh  the 
possible  risks  to  the  test  subject. 

The  agency  disagrees  with  the 
recommendation  that  the  SPF  value  of 
a  product  should  be  done  under  the 
combined  stress  of  sweating  and 
swimming.  The  determination  of  an  SPF 
value  is  a  test  independent  of  stress.  The 
requirement  that  the  product  be  labeled 
with  the  appropriate  PCD  provides 
sufficient  information  for  consumers  to 
choose  the  proper  sunscreen  product  for 
their  individual  needs. 

In  summary,  the  agency  is  proposing 
to  permit  the  use  of  the  terms  "sweat 


resistant,"  "perspiration  resistant," 
"resists  removal  by  sweating,"  or 
"resists  removal  by  perspiring"  for  a 
sunscreen  drug  product  that  qualifies 
for  the  claim  of  "water  resistant"  or 
"very  water  resistant."  The  agency  is 
proposing  the  phrase  "sweat  resistant" 
or  "perspiration  resistant"  In  §  352.52 
(e)(2)  and  (e)(3)  and  is  not  proposing 
§  352.50(e)(2)(i)(c)  as  recommended  by 
the  Panel  (see  comment  103).  The 
agency  is  not  including  the  Panel's 
recommended  "sweat  resistant"  test  in 
the  testing  procedures  and  is  proposing 
only  the  procedures  for  "water 
resistant"  and  "very  water  resistant." 
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101.  Referring  to  the  Panel's 
recommended  procedures  for  testing 
water  resistance  and  waterproof  claims 
in  §  352.46  (a)  and  (b),  one  comment 
stated  that  the  criteria  for  these  tests  are 
not  defined.  The  comment  mentioned 
that  both  procedures  simply  state  that 
"A  sunscreen  product  that  can 
withstand  40  (80)  minutes  of  water 
immersion  may  claim  to  be  water 
resistant  (waterproof)."  However,  the 
Panel's  discussion  of  these  tests  (43  FR 
38206  at  38263)  and  the  sweat 
resistance  test  (§  352.45)  require  that  the 
product  demonstrate  the  same  PCD 
before  and  after  water  immersion.  The 
comment  requested  that  this  standard 
also  be  included  in  the  water  resistance 
and  waterproof  testing  procedures. 

The  agency  agrees  with  the  comment 
that  the  criteria  for  passing  the  Panel's 
recommended  tests  in  §  352.46  (a)  and 
(b)  should  be  defined  and  included  in 
the  testing  procedures.  Therefore,  the 
agency  is  proposing  in  §  352.76(a)  to 
replace  the  Panel's  recommended 
sentence  "A  sunscreen  product  that  can 
withstand  40  minutes  of  water 
immersion  may  claim  to  be  water 
resistant"  with  the  following  sentence: 
"If  the  sunscreen  product  retains  the 
same  PCD  after  40  minutes  of  water 
immersion  as  it  had  before  water 
immersion,  the  claim  of  'water  resistant' 
may  be  made."  In  §  352.76(b).  the 
agency  is  proposing  to  replace  the 
Parrel's  recommended  sentence  "A 
sunscreen  product  that  can  withstand 
80  minutes  of  water  immersion  may 
claim  to  be  waterproof  with  the 
following  sentence:  "If  the  sunscreen 
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product  retains  the  same  PCD  after  80 
minutes  of  water  immersion  as  it  had 
before  water  immersion,  the  claim  of 
'very  water  resistant'  may  be  made." 
(See  comment  50  regarding  use  of  the 
term  "very  water  resistant"  instead  of 
"waterproof.") 

102.  One  comment  believed  that  the 
Panel's  recommendations  to  use  an 
artiBcial  light  source  for  substantiating 
the  claim  of  sweat  resistance  (43  PR 
38206  at  38262)  are  ideal  but  far  from 
being  realistic  or  achievable.  If  the  Panel 
feels  that  a  sunscreen  product  should 
retain  the  same  PCD  after  the  sweat  test 
as  before  the  sweat  test,  the  comment 
explained,  "there  will  be  a  tendency  on 
the  part  of  the  regulatory  agency  to 
disapprove  such  claims  for  failure  in 
compliance;  because,  every  sunscreen 
product,  no  matter  how  good  it  is,  will 
not  give  the  same  protection  factor  value 
before  and  after  the  stress  of  swimming. 
The  product  after  the  stress  of  sweating 
will  always  be  giving  a  lower  protection 
factor  value  (hence,  a  lower  PCD 
designation)." 

The  comment  offered  the  following 
example:  Products  with  an  SPF  value  of 
12  or  more  (PCD  maximal  or  ultra)  tend 
to  show  a  decreased  SPF  value  after  the 
stress  of  swimming  or  sweating,  e.g.,  an 
SPF  of  12  may  decrease  to  an  SPF  of 
only  8  (a  decrease  of  nearly  33  percent). 
The  same  SPF  value  cannot  be  achieved 
for  various  reasons  (e.g..  elution  changes 
due  to  the  partition  coefficient,  thinning 
of  the  applied  film,  alteration  in 
physical  properties,  etc.).  Another 
comment  also  contended  that  the  same 
SPF  value  will  never  be  obtained  after 
swimming  because  15  to  20  percent  of 
the  sunscreen  effectiveness  will  be  lost 
depending  on  the  base  (vehicle)  used  in 
the  product.  The  first  comment 
concluded  that,  if  the  criteria 
recommended  by  the  Panel  are  retained, 
the  tendency  on  the  part  of  the 
manufacturer  will  be  to  claim  a  low  SPF 
value.  Thus,  in  order  to  have  a  claim  of 
"sweat  resistance"  or  "water 
resistance,"  the  comment  argued,  a 
manufacturer  could  only  claim  an  SPF 
value  of  8. 

The  comment  felt  that  less  effective 
products  (i.e.,  products  with  a  low  SPF 
value  but  which  retained  the  original 
SPF  value  after  the  stress  of  sweating) 
had  a  marketing  advantage  because 
these  products  could  not  be  denied  a 
claim  of  sweat  resistance.  The  comment 
gave  the  following  example:  a  product 
with  an  SPF  value  of  4  (before  and  after 
sweating)  could  have  a  claim  of  sweat 
resistance,  whereas  a  superior  product 
with  an  SPF  value  of  8  or  more  could 
not  qualify  for  such  a  claim  because  its 
SPF  value  decreases  to  6  after  the  stress 
of  sweating.  The  comment  felt  this 


problem  could  be  resolved  by  allowing 
the  sweat  resistance  claim  if  the  SPF 
value  differences  before  and  after  the 
stress  of  sweating  are  less  than  20 
percent,  provided  the  initial  SPF  value 
is  at  least  8  or  10. 

The  agency  is  not  proposing  the 
Panel's  recommended  testing  procedure 
for  a  sweat  resistance  claim  in  this 
tentative  final  monograph  (see  comment 
100).  Accordingly  only  the  comments' 
concerns  about  the  test  for  water 
resistance  are  being  addressed.  The 
agency  is  aware  of  two  studies, 
conducted  since  publication  of  the 
Panel's  report,  that  determined  the 
water  resistance  effectiveness  of  single- 
ingredient  and  combination  sunscreen 
products  (Refe.  1  and  2).  One  study  (Ref. 
1)  used  the  protocol  recommended  by 
the  Panel,  and  the  second  study  (Ref.  2) 
used  a  similar  protocol  involving  a  10- 
minute  whirlpool  treatment.  In  both 
studies,  the  SPF  values  for  several 
different  sunscreen  ingredients  alone 
and  for  combinations  of  sunscreen 
ingredients  were  determined  before  and 
after  the  water  treatment.  A  decrease  in 
the  SPF  values  occurred  for  all  of  the 
products  tested,  including  sunscreen 
drug  products  previously  determined  to 
be  water  resistant.  With  some  products, 
e.g..  5  percent  aminobenzoic  acid,  the 
decrease  in  the  SPF  values  after  the 
water  treatment  was  significant.  In  other 
cases,  e.g.,  8  percent  octyldimethyl 
aminobenzoic  acid  plus  3  percent 
oxybenzone.  the  decrease  in  the  SPF 
value  after  the  water  treatment  was 
minimal.  Because  every  product  was 
affected,  the  agency  believes  that  some 
allowance  for  a  decrease  in  SPF  values 
after  the  water  test  should  be  made. 

The  Panel  recommended  that  a 
sunscreen  drug  product  must  retain  the 
same  PCD,  not  the  same  SPF  value,  after 
the  test  as  it  had  before  the  test  (43  FR 
38263).  A  product  can  experience  a 
reduction  in  SPF  value  and  still  remain 
in  the  same  PCD.  For  example,  a 
product  with  a  PCD  of  very  high  has  an 
SPF  value  of  12  to  under  20.  If  the 
product  has  an  SPF  value  of  20  before 
the  water  test,  it  must  have  an  SPF  value 
of  12  or  above  after  the  test  in  order  to 
retain  the  same  PCD  and  make  the  claim 
for  water  resistance.  The  SPF  value  of 
the  product  could  decrease  by  as  much 
as  40  percent  and  the  product  would 
still  be  classified  under  the  same  PCD. 
Even  sunscreen  drug  products  that  offer 
less  protection,  e.g..  products  with  a 
moderate  PCD.  can  undergo  a  reduction 
in  SPF  value  after  exposure  to  water  and 
still  remain  in  the  same  PCD.  Therefore, 
the  agency  believes  that  the  range  of 
SPF  values  listed  for  each  PCD 
recommended  by  the  Panel  is 
sufficiently  broad  to  provide  for  a 


reduction  in  the  SPF  value  after  the 
water  test.  This  criterion  in  the  test  for 
water  resistant  and  very  water  resistant 
claims  is  proposed  in  §  352.76.  (See 
comment  101.) 
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103.  One  comment  referred  to  the 
Panel's  recommended  testing  procedure 
in  §  352.46  for  determining  whether  a 
sunscreen  product  is  water  resistant  or 
waterproof.  The  comment  stated  that: 
(1)  The  terms  "water  resistant"  and 
"waterprooF'  should  be  defined;  (2)  the 
criteria  are  unrealistic,  arbitrary,  and 
scientifically  not  established;  (3)  2  water 
immersion  periods  of  20  minutes  with 
moderate  activity  in  water  (a  total  of  40 
minutes)  are  not  essential  for 
ascertaining  the  water  resistance  of  a 
sunscreen  product  because  the  average 
person  rarely  remains  in  water  for  40 
minutes;  and  (4)  3  water  immersion 
periods  of  20  minutes  with  moderate 
activity  in  water  (a  total  of  60  minutes) 
are  totally  unrealistic.  A  similar 
comment  stated  that  it  is  inconsistent 
that  FDA  would  demand  proof  that  the 
8-percent  homosalate  standard  is 
validated  before  accepting  and 
promulgating  the  in  vivo  sunscreen 
testing  procedures,  and  at  the  same 
time,  promulgate  in  vivo  water  resistant 
testing  procedures  which  have  not  been 
validated.  The  comment  maintained 
that  the  same  exacting  standards  should 
be  required  for  all  in  vivo  testing 
procedures  that  substantiate  labeling 
claims  upon  which  consumers  rely. 
Another  comment  added  that  it  would 
not  differentiate  between  water  resistant 
and  waterproof  because  several  studies 
have  shown  that  the  average  swimming 
time  is  not  more  than  10  minutes. 

The  agency  believes  that  the  term 
"waterproof  has  a  different  meaning 
from  that  intended  by  the  Panel  for  a 
sunscreen  product;  therefore,  the  agency 
is  proposing  the  term  "very  water 
resistant"  instead  of  the  term 
"waterproof."  (See  comment  50.) 
Although  the  Panel  recommended 
testing  procedures  for  determining 
whether  sunscreen  drug  products  are 
"water  resistant"  or  "waterproof 
(§  352.46(a)  and  (b)).  the  agency  does 
not  agree  with  the  comment  that  these 
terms  are  not  defined.  A  "water 
resistant"  sunscreen  resists  removal  for 
at  least  40  minutes  in  the  water,  and  a 
"very  water  resistant"  (waterproof) 
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sunscreen  resists  removal  for  at  least  80 
minutes  in  the  water.  (For  a  further 
discussion  of  these  terms,  see  comment 
SO.) 

The  comments  did  not  elaborate  on 
the  statement  that  the  testing  criteria 
necessary  to  establish  a  claim  of  water 
resistant  or  very  water  resistant  are 
unrealistic,  arbitrary,  and  scientifically 
not  established.  At  the  time  of  the  - 
Panel's  deliberations  there  were  no 
adequate  standards  on  which  to  base 
water  resistant  and  very  water  resistant 
claims.  Thus,  to  establish  criteria  for 
testing  water  resistant  and  very  water 
resistant  sunscreen  products  (Ref.  2),  the 
Panel  proposed  a  testing  method  that  it 
considered  to  be  a  reasonable  and  fair 
representation  of  swimming  habits. 
Since  the  Panel  completed  its 
deliberations,  the  procedures  it 
recommended  have  been  tested  and 
found  to  provide  a  good  measure  of  the 
water  resistance  of  sunscreen  products. 
Studies  have  shown  that  the 
substantivity  of  such  products  has 
improved  over  the  years  (Refs.  3  and  4). 
Kaidbey  and  Kligman  (Ref.  3)  evaluated 
sunscreen  products  using  the  Panel's 
recommended  procedures  and  found 
that  certain  sunscreen  products, 
especially  some  of  the  newer  products, 
were  more  resistant  to  wash-off  than 
others.  Fiulher,  such  products,  after 
undergoing  water  treatment,  maintained 
an  SPF  number  closer  to  the  original 
SPF  number.  In  addition,  in  a 
communication  with  the  agency,  the 
Nonprescription  Drug  Manufacturers 
Association,  a  trade  association  of  OTC 
drug  manufacturers,  stated  that  the 
Panel's  recommended  testing  methods 
are  frequently  used  in  determining 
water  resistant  and  waterproof  claims 
(Ref.  5).  Thus,  the  agency  disagrees  with 
the  comments'  assertions  that  these 
procedures  are  unrealistic,  arbitrary, 
and  scientiflcally  not  established. 

The  agency  also  does  not  accept  one 
comment's  claim  that  a  total  of  40 
minutes  of  moderate  activity  in  water  is 
not  essential  for  ascertaining  the  water 
resistance  of  a  sunscreen  product 
because  the  average  person  rarely 
remains  in  the  water  for  40  minutes. 
The  comments  did  not  provide  any 
evidence  to  support  their  statements 
that  the  average  person  rarely  remains 
in  the  water  for  40  minutes  or  that  the 
average  swimming  time  is  not  more  than 
10  minutes.  Likewise,  the  agency 
disagrees  with  one  comment's  claim 
that  60  minutes  of  moderate  activity  in 
water  is  an  unrealistic  time  period  to 
determine  that  a  sunscreen  product  is 
waterproof.  The  Panel  concluded  that 
two  20-minute  periods  of  moderate 
activity  in  water  (for  a  total  of  40 
minutes)  is  an  appropriate  test  for 


determining  the  water  resistance  of  a 
sunscreen  product.  Likewrise,  four  20- 
minute  periods  of  moderate  activity  in 
water  (for  a  total  of  80  minutes)  was 
recommended  to  establish  that  a 
product  is  very  water  resistant.  The 
Panel  chose  the  20-minute  water 
immersion  periods  because  unpublished 
marketing  data  revealed  that  a  typical 
population  of  adults  and  children  under 
12  years  of  age  goes  into  the  water  3.6 
times  for  an  average  duration  of  21 
minutes  per  immersion  at  the  beach  or 
pool,  and  has  an  average  total 
immersion  time  of  approximately  80 
minutes  (Ref.  1).  Further,  the  data 
indicated  that  38  percent  of  users  do  not 
reapply  a  sunscreen  product  after 
swimming.  By  selecting  a  water 
immersion  period  of  40  minutes  for  a 
water  resistance  claim  and  80  minutes 
for  a  very  water  resistant  claim,  the 
Panel  chose  reasonable  average  times 
that  a  product  should  withstand 
removal  by  water  in  order  to  show 
effectiveness  as  a  water  resistant  or  very 
water  resistant  sunscreen  product.  The 
agency  considers  a  sunscreen  drug 
product  that  can  be  removed  by  water 
in  less  than  40  minutes  as  not 
appropriate  as  a  water  resistant  or  very 
water  resistant  sunscreen.  A  water 
resistant  or  very  water  resistant 
sunscreen  product  should  enable  an 
individual  to  maintain  a  certain  level  of 
protection  from  the  harmful  rays  of  the 
sun  after  an  average  period  of  swimming 
without  the  need  to  reapply  the  product. 
For  example,  children  are  constantly  in 
and  out  of  the  water,  and  may  stay  for 
hours  at  a  time  in  the  beach/pool 
environment.  These  individuals  are  at 
the  greatest  risk  for  "wash-off."  They  are 
also  at  the  greatest  risk  of  subsequent 
adverse  effects  if  the  SPF  value  of  a 
sunscreen  is  overstated  based  on  test 
methods  that  underestimate  the 
exposure  time  to  water  immersion  of 
very  active  individuals.  Therefore,  the 
agency  believes  that  test  times  must 
approach  the  longer  times  that  some 
consumers  will  be  immersed  in  water, 
rather  than  "average"  times  which 
would  significantly  underestimate 
immersion  times  of  a  high-risk  group. 
The  agency  concurs  with  the  Panel's 
recommendations  concerning  testing 
procedures  for  water  resistant  claims  in 
sunscreen  drug  product  labeling: 
however,  as  noted  above,  the  agency  is 
proposing  to  replace  the  Panel's 
recommended  term  "waterproor'  with 
the  term  "very  water  resistant." 
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104.  One  comment  contended  that  the 
Panel's  recommended  testing  procedure, 
in  §  352.46.  for  determining  if  a 
sunscreen  is  water  resistant  or 
waterproof  rannot  be  controlled  because 
of  the  high  degree  of  variability  in  the 
content  of  fresh  water.  (The  test  is  to  be 
performed  in  an  indoor  fresh  water 
pool.)  The  comment  stated  that  fresh 
water  has.  depending  on  its  source, 
different  pH  values  and  different 
amounts  of  minerals  and  chemicals 
(such  as  chlorine  and  fluoride],  whi(.h 
may  influence  the  solubility  of  the 
sunscreen  ingredient  in  the  product. 
Because  the  Panel  did  not  define  the 
term  "fresh  water,"  the  comment  stated 
that  FDA  must  provide,  in  the 
r»?gulation.  specifications  for  the  fresh 
water  in  order  to  standardize  the 
procedures  for  testing  the  effectiveness 
of  water  re.sistant  and  waterproof 
sunscreen  products. 

FDA  proposes  to  define  "fresh  water" 
for  the  purpose  of  this  tentative  final 
monograph  as  clean  drinking  water  that 
meets  the  standards  established  by  the 
United  Stains  Environmental  Protection 
Agency  (EF.\).  Tap  (piped)  water  for 
drinking  and  domestic  use  is  generally 
supplied  by  rivers,  lakes,  wells,  and 
springs.  Water  from  a  public  water 
system  is  filtered  and  treated  with 
chemicals  in  water  treatment  plants  to 
kill  bacteria,  soften  the  water,  and 
improve  its  taste  (if  it  is  to  be 
consumed).  The  treated  water  might 
even  go  to  another  reservoir  such  as  a 
swimming  pool  or  a  whirlpool  and 
undergo  further  treatment  if  it  is  used  by 
the  public  for  swimming,  in  a  factory,  or 
a  sunscreen  testing  laboratory,  etc. 

The  EPA  is  responsible  for 
establishing  the  minimum  standards  for 
all  water  systems  that  provide  water 
suitable  for  human  consumption  to  the 
public.  Service  to  the  public  includes 
factories  and  private  housing 
developments,  communities,  camping 
sites,  etc.  EPA  regulations  provide  i.ne 
maximum  contaminant  levels  for 
organic  and  inorganic  chemicals  other 
than  fluoride,  for  disease-causing 
microorganisms,  etc.,  in  drinking  water. 
(See  the  National  Interim  Primary' 
Drinking  Water  Regulations  in  40  ChR 
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Part  141.)  FDA  does  not  believe  that 
additional  speciHcations  for  the  water 
used  for  sunscreen  testing  are  necessar\'. 
Accordingly,  FDA  is  defining  "fresh 
water"  in  §  352.76  as  clean  drinking 
water  that  meets  the  standards  in  40 
CFR  Part  141. 

105.  One  comment  stated  that  the 
Panel's  recommended  instnictions 
concerning  the  waiting  period  between 
applying  a  sunscreen  drug  product  and 
exposing  the  test  site  are  inconsistent 
with  the  testing  procedures  for  water 
resistant  and  waterproof  claims  in  the 
Panel's  report.  The  general  testing 
procedure  in  $  352.42(f)  specifies  a 
waiting  period  of  at  least  15  minutes 
after  application  of  the  sunscreen  before 
exposing  the  test  site;  whereas,  the 
procedures  in  §  352.46(a)(1)  and  (b)(1) 
for  testing  water  resistant  and 
waterproof  claims  require  that 
application  of  the  sunscreen  be  followed 
by  the  waiting  period  indicated  on  the 
sunscreen  drug  product's  labeling.  The 
comment  further  noted  that  a  waiting 
period  is  not  included  under  the 
product  labeling  requirements  of  the 
Panel's  recommended  monograph.  The 
comment  suggested  that,  for  uniformity, 
the  individual  testing  procedures 
should  all  reference  §  352.42  "General 
Testing  Procedures. " 

The  Panel  intended  for  the  "General 
Testing  Procedures"  in  §  352.42  to  apply 
to  the  individual  testing  procedures  for 
water  resistant  and  very  water  resistant 
claims  (see  comment  50  on  the 
substitution  of  the  term  "very  water 
resistant"  for  the  term  "waterproof"). 
However,  the  Panel  did  not  find  it 
necessary  to  restate  in  §  352.46  the 
detailed  general  testing  procedures  for 
the  determination  of  the  SPF  value.  The 
agency  believes  that  a  cross-reference 
would  be  useful  for  clarity.  Therefore, 
the  agency  is  proposing  to  add  a 
statement  to  the  introductory  text  of 
§  352.76  that  states:  "The  general  testing 
procedure^  in  §  352.72  should  be  used 
as  part  of  the  following  tests,  except 
where  modified  in  this  section." 

The  agency  disagrees  with  the 
comment's  claim  that  the  Panel's 
recommended  waiting  periods  are 
inconsistent.  One  waiting  period  (in 
§  352.42(f))  refers  to  the  time  between 
applying  a  sunscreen  drug  product  and 
exposing  the  test  site  to  the  UV 
radiation  source.  The  other  waiting 
period  (in  §  352.46(a)(1)  and  (b)(1)) 
refers  to  the  time  between  applying  a 
sunscreen  drug  product  and  exposing 
the  test  site  to  water.  In  the  Genera} 
Testing  Procedures  in  §  352.42,  the 
Panel  recommended  a  waiting  period  of 
at  least  15  minutes.  This  waiting  period 
occurs  prior  to  exposing  the  test  site  to 
tlie  UV  radiation  source  for  the 


detennination  of  the  product's  SPF 
value.  Every  sunscreen  drug  product 
must  have  its  SPF  value  measured 
according  to  these  procedures.  For 
products  claiming  to  be  water  resistant 
or  very  water  resistant,  the  static  (i.e., 
initial)  SPF  is  measured  after  a  15 
minute  waiting  period,  according  to 
§  352.42.  When  determining  the  water 
resistant  SPF,  another  waiting  period,  as 
determined  by  the  manufiacturer, 
elapses  before  the  test  site  is  exposed  to 
water  in  accordance  with  §  352.46.  After 
exposure  to  water,  the  SPF  of  the 
product  is  again  determined.  If  the 
product  maintains  the  same  PCD  after 
the  amount  of  water  exposure  specified 
in  either  §  352.46  (a)  or  (b),  it  can  be 
labeled  with  either  a  water  resistant  or 
a  very  water  resistant  claim.  (See 
comtnent  102.) 

For  products  that  make  water  resistant 
and  very  water  resistant  claims,  the 
Panel  recommended  that  the  waiting 
period  should  be  that  indicated  on  the 
product  labeling  (43  FR  38206  at  38266 
and  38267).  The  agency  agrees  with  the 
Panel  that  the  waiting  period  for  each 
water  resistant  and  very  water  resistant 
product  should  be  individually 
determined  by  the  product's 
manufacturer.  Water  resistant  and  ver)t 
water  resistant  sunscreen  drug  products 
are  specifically  formulated  to  withstand 
wash-off  by  water.  The  degree  of  water 
resistance  of  such  products  varies  and  is 
greatly  influenced  by  the  vehicle  in 
which  the  sunscreen  ingredient  is 
incorporated.  As  stated  by  the  Panel  at 
43  FR  38218,  "the  persistence, 
penetration,  and  resistance  of  the  active 
ingredients  to  abrasion,  sweating,  and 
washing  often  depends  upon  the 
vehicle."  A  waiting  period  may  be 
necessary  for  some  water  resistant 
products  (e.g.,  to  allow  the  product  to 
dry)  in  order  to  provide  better  resistance 
to  water,  and  the  waiting  periods  for 
different  sunscreen  products  may  vary. 
For  these  reasons,  the  agency  is 
proposing  the  Panel's  recommendations 
regarding  waiting  periods  in  §§  352.72(f) 
and  352.76(a)(1)  and  (b)(1). 

With  regard  to  the  comment's 
statement  that  waiting  periods  are  not 
included  in  the  Panel's  recommended 
monograph  labeling,  the  agency  believes 
that  consumers  should  be  informed  if  a 
waiting  period  is  necessary  for  the  most 
effective  use  of  water  resistant  and  very 
water  resistant  sunscreen  drug  products. 
Therefore,  the  agency  is  proposing  that 
the  manufacturers  determine  the 
waiting  periods  for  the  most  effective 
use  of  their  products  and  include  this 
information  in  the  directions  for  their 
product  (see  comment  66). 

106.  Four  comments  addressed  the 
Panel's  recommended  testing  procedure 


in  §  352.46  for  determining  if  a 
sunscreen  product  is  water  resistant  or 
waterproof.  (The  agency  is  using  the 
term  "very  water  resistant"  rather  than 
waterproof.  See  comment  50.)  One 
comment  requested  that:  (1)  A 
whirlpool  testing  method  be  included  as 
an  alternative  testing  procedure  for 
water  resistant  and  very  water  resistant 
claims:  (2)  the  20-minute  drying  periods 
between  immersion  periods  be  deleted; 
and  (3)  in  analyzing  data,  the  projected 
slope  technique  not  be  excluded  from 
acceptability  to  product  labeling.  The 
comment  maintained  that  such 
techniques  as  linear  regression  and  least 
square  techniques  require  data  obtained 
for  different  amounts  of  water  exposure, 
and  could  not  be  used  under  the  present 
proposed  procedure.  The  comment 
contended  that  the  complexity  of  the 
Panel's  proposed  procedure  (e.g.,  the 
time  an  investigator  must  spend  with 
each  subject,  the  number  of  subjects 
required,  and  the  requirement  for  the 
testing  facilities  to  be  close  to  a 
swimming  pool)  makes  conducting 
these  tests  very  expensive  in  terms  of 
manpower,  equipment,  and  resources. 
In  addition,  without  access  to  a  close 
indoor  pool,  water  resistant  and  very 
water  resistant  testing  would  require  the 
use  of  an  outside  swimming  pool,  which 
would  limit  periods  of  testing  to  good 
weather  only.  Further,  if  that  were  to 
occur,  the  testing  would  be  subject  to 
many  uncontrolled  environmental 
variables  such  as  the  weather.  The 
comment  added  that  if  the  swimming 
pool  is  not  located  in  the  same  faciUty 
as  the  testing  area  and  solar  simulator, 
transportation  of  the  subjects  between 
the  pool  and  the  testing  facility  would 
be  required,  thereby  adding  further 
variability  in  test  results  between 
laboratories.  The  comment  concluded 
that  the  proposed  requirements  could 
eliminate  most  comparative  testing  of 
sunscreen  products  and  stop 
laboratories  from  performing  such  tests. 

The  comment  contended  tiiat  a  testing 
method  using  a  whirlpool  would  be 
more  economical  and  accessible  than  a 
method  using  an  indoor  swimming 
pool,  provide  better  standardization  of 
the  test  environment,  and  provide  better 
control  of  environmental  variables  such 
as  sun  exposure,  water  temperature,  and 
chlorination.  In  addition,  the  whirlpool 
could  be  located  close  to  the  solar 
simulator  testing  area. 

The  comment  submitted  a  summary 
of  the  results  of  tests  conducted  to 
determine  if  a  sunscreen  is  water 
resistant  or  very  water  resistant  using 
the  procedure  proposed  in  §  352.46  and 
using  a  whirlpool.  The  tests  compered 
results  obtained  in  large  or  small 
whirlpools  to  those  obtained  in  a 
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swimming  pool  for  a  number  of 
sunscreen  products  with  various  SPF 
values.  All  SPF  determinations  for  water 
resistant  and  very  water  resistant  were 
performed  with  solar  simulators  in 
accordance  with  the  Panel's 
recommended  procedures,  except  that 
not  all  studies  included  20  test  subjects. 
Based  on  the  results  obtained,  the 
comment  concluded  that  under  indoor 
laboratory  testing  conditions  using  a 
whirlpool  bath:  (1)  The  environment 
and  the  well-being  of  the  volunteers  can 
be  more  carefully  monitored,  and  indoor 
I  heating  can  be  carefully  controlled  to 
maintain  the  volunteer's  temperature; 
(2)  the  solar  simulators  can  be  more 
rigorously  maintained;  (3)  an  acceptable 
laboratory  test  using  an  indoor 
iwhirlpool  can  lead  to  "a  better 
discussion  and  treatment  of  other 
environmental  factors  not  directly 
applicable  in  a  swimming  pool 
environment,"  e.g.,  the  influence  of 
temperature,  humidity,  and  wind;  and 
(4)  testing  can  be  performed  year-round. 

The  comment  added  that  its  data 
{indicate  there  is  no  difference  in 
product  effectiveness  introduced  by 
inclusion  of  the  Panel's  recommended 
2Q-minute  drying  period  between  water 
exposure  periods.  The  comment 
concluded  that  this  condition  appeared 
to  needlessly  complicate  the  testing 
procedure,  and  requested  that  it  be 
deleted.  However,  the  comment  did  not 
submit  data  comparing  test  results  with 
land  without  the  20-minute  drying 
period. 

A  second  comment  proposed  a  water 
iresistance  test  using  either  a  Jacuzzi  or 
a  swimming  pool  for  sunscreen  drug 
products  with  an  SPF  value  of  15  or 
Riore.  The  proposed  water  resistance 
testing  involved  the  application  of  the 
sunscreen  product  followed  by  a  15- . 
minute  waiting  period  at  room 
temperature  before  entering  the  water. 
The  subject  would  then  bathe  in  a  pool 
or  Jacuzzi  (temperature  between  25  and 
30  °C)  for  20  minutes.  This  would  be 
followed  by  a  20-minute  drying  period. 
then  by  a  10-minute  mild  shower 
(temperature  between  33  and  37  "C, 
minimum  2  liters/minute),  and  then  by 
a  10-minute  drying  period.  The  MED  of 
the  protected  skin  would  be  determined 
before  the  procedure  for  bathing  and 
immediately  after  the  last  drying  period. 
The  comment  stated  that  the  ratio  of 
''bathings/no  bathing"  of  protected  sites 
should  be  better  than  0.8  (i.e.,  the 
decrease  in  SPF  should  not  be  more 
than  20  percent  after  the  test).  The 
comment  stated  that  a  product  that  does 
not  fulfill  this  water  resistance  test 
could  not  claim  to  belong  to  "class  I"  or 
to  "ultra-sun  protection." 


A  third  comment  recommended  that 
specific  guidelines  be  provided  for 
water  immersion  testing.  The  comment 
did  not  provide  any  guideUnes  for  such 
testing  but  did  indicate  that  guidelines 
for  factors  such  as  temperature,  method 
of  agitation,  and  movement  should  be 
specified  for  manufacturers  to  employ 
in  determining  substantivity. 

A  fourth  comment  opposed  adding  a 
requirement  for  a  very  water  resistant 
standard  control  to  the  water  resistant 
testing  procedures.  The  comment  stated 
that  the  current  static  standard  is 
adequate  to  fulfill  the  purpose  of  the 
control  and  can  be  used  in  conjunction 
with  the  very  water  resistant  testing 
without  a  problem.  The  comment 
concluded  tJiat  nothing  would  be  gained 
by  adding  a  requirement  for  a  very  water 
resistant  standard  control. 

The  agency  agrees  that  a  whirlpool  or 
Jacuzzi  is  an  acceptable  alternate  to  an 
indoor  swimming  pool  in  the  testing 
procedure  recommended  by  the  Panel  in 
§  352.46.  These  facilities  provide  an 
appropriate  means  of  standardizing 
water  resistant  testing  among 
laboratories  by  providing  control  over 
most  of  the  variables.  Whirlpools  and 
Jacuzzi  are  similar  to  an  indoor 
swimming  pool  in  that  they  provide:  (1) 
Adequate  control  of  environmental 
factors,  e.g..  temperature  and  humidity; 
(2)  proximity  to  the  testing  sites;  and  (3) 
year-round  testing  capabilities  because 
testing  would  not  be  weather 
dependent.  Additionally,  whirlpools 
and  Jacuzzi  are  economical  and  provide 
a  more  rigorous  water  challenge  to  test 
the  water  resistant  properties  of  the 
sunscreen  drug  product.  The  agency 
believes  that  indoor  testing  helps  ensure 
reproducible  results  because  it  is  easier 
to  control  indoor  environmental 
variables  such  as  temperature  and 
humidity.  An  accurate  and  reproducible 
testing  procedure  can  ensure  that 
competitive  products  with  the  same 
water  resistant  labeling  have  essentially 
the  same  effectiveness  (see  comment 
79).  Therefore,  the  agency  is  proposing 
that  the  testing  procedure  (§  352.46)  be 
revised  to  state  that  an  indoor  fresh 
water  pool,  whirlpool,  and/or  Jacuzzi 
maintained  at  23  to  32  °C  shall  be  used 
in  the  testing  procedures  to  determine  if 
a  sunscreen  drug  product  is  water 
resistant  or  very  water  resistant.  This 
revised  testing  procedure  is  in  proposed 
§352.76. 

The  agency  does  not  agree  with  one 
comment's  suggestion  that  a  total  of 
only  30  minutes  of  water  immersion  is 
adequate  for  ascertaining  the  water 
resistance  of  a  sunscreen  drug  product. 
The  Panel  concluded  that  two  20- 
minute  periods  of  moderate  activity  for 
a  total  of  40  minutes  in  the  water  is  an 


appropriate  test  for  determining  water 
resistance  (43  FR  38206  at  38263). 
Likewise,  the  Panel  recommended  four 
20-minute  periods  of  moderate  activity 
in  water  (for  a  total  of  80  minutes)  to 
establish  that  a  product  is  very  water 
resistant.  (See  discussion  in  comment 
103.)  The  comment  did  not  provide  any 
test  data  or  other  evidence  to  support  its 
suggestion  for  moderate  activity  in 
water  for  30  minutes. 

The  agency  also  disagrees  with 
another  comment's  request  to  delete  the 
Panel's  recommended  20-minute  drying 
period  between  immersion  periods.  The 
Panel  reviewed  an  unpublished 
consumer  marketing  survey  (Ref.  1)  that 
studied  typical  water  immersion 
behavior  patterns  among  sun  care 
product  users  and  used  these  data  to 
establish  the  20-minu'.e  water 
immersion  periods.  Although  the  sur\-ey 
did  not  specifically  address  the  amount 
of  time  spent  out  of  the  water  between 
the  immersion  periods,  the  agency 
considers  the  Panel's  20-minute  drying 
periods  reasonable  and  a  fair 
representation  of  the  swimming  habits 
of  individuals  at  the  beach  or  swimming 
pool.  The  survey  indicates  that  the 
typical  population  does  spend  time  out 
of  the  water  and  then  reenters  the  water 
several  times.  The  agency  believes  that 
a  water  resistant  or  very  water  resistant 
sunscreen  drug  product  should  enable 
an  individual  to  maintain  a  certain  level 
of  protection  from  the  harmful  rays  of 
the  sun  after  an  average  period  of 
swimming,  including  time  spent  out  of 
the  water  between  immersions,  without 
the  need  to  reapply  the  product.  If  data 
are  submitted  tnat  support  deleting  the 
20-minute  drying  periods  between 
immersion  periods,  the  agency  will 
consider  revising  the  testing  procedure 
to  delete  the  drying  periods. 

Regarding  specific  guidelines  for 
water  immersion  testing,  the  agency 
notes  that  the  Panel  required  that  the 
water  temperature  be  23  to  32  "C. 
Further,  the  Panel  stated  that  the  pool 
and  air  temperature  and  the  relative 
humidity  should  be  recorded.  The 
agency  agrees  with  these  Panel 
recommendations  and,  in  addition, 
agrees  with  the  comments  that  more 
specific  guidelines  (e.g..  water  and  air 
temperature,  humidity,  and  minimum 
size  of  the  whirlpool  or  Jacuzzi)  should 
be  included  in  the  testing  procedures  for 
sunscreen  drug  products.  However,  the 
comments  provided  no  specific 
guidelines  that  might  be  used  for  water 
resistant  testing  procedures  or  data 
concerning  the  use  of  such  guidelines. 
Therefore,  the  agency  is  proposing  in 
§  352.76  that  the  water  temperature  of 
the  indoor  pool,  whirlpool,  or  Jacuzzi  be 
maintained  at  23  to  32  "C  and  is 
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requesting  comment  and  data  on 
including  other  specific  environmental 
guidelines,  such  as  those  noted  above, 
that  would  improve  the  water  resistant 
testing  procedures. 

The  agency  agrees  with  one  comment 
that  an  additional  control  standard  for 
water  resistant  testing  serves  no  added 
benefit  because  the  current  8-percent 
homosalate  standard  adequately  fulHlIs 
the  purpose  of  serving  as  a  control  for 
the  SPF  testing  procedure.  The  Panel 
stated  in  its  recommended  water 
resistant  testing  procedures  in  §  332.46 
that  'The  standard  sunscreen  is  not 
used  in  these  tests."  The  agency  is 
concerned  that  this  statement  could 
imply  that  the  8-percent  homosalate 
standard  is  not  required  for  the  SPF 
testing  procedure.  Therefore,  the  agency 
is  not  proposing  this  sentence  in 
§352.76. 

Regarding  the  acceptability  of  a 
projected  slope  technique  for  the 
analysis  of  data  for  product  labeling,  the 
statistical  analysis  of  data  from 
sunscreen  drug  product  testing  is 
addressed  in  comment  97. 

Reference 

(1)  OTC  Vol.  060168.  Docket  No.  78N- 
0036,  Dockets  Management  Branch. 

V.  Comments  on  In  Vitro  Testing  for 
Sunscreen  Drug  Products 

107.  Referring  to  the  Panel's 
recommended  testing  procedure  in 
§  352.46  for  determining  if  a  sunscreen 
is  water  resistant  or  waterproof,  one 
comment  recommended  that  an  in  vitro 
substantivity  test  with  isolated 
specimens  of  epidermis  be  used.  The 
comment  described  the  procedures  for 
the  in  vitro  test  as  follows:  (a)  Obtain 
small  specimens  of  skin  (5  inches  by  2 
inches)  from  postmortem  cases;  (b) 
isolate  the  epidermis  by  treating  the 
skin  specimen  at  60  ''C  for  30  to  60 
seconds;  (c)  measure  the  transmission 
spectra  of  the  isolated  and  untreated 
epidermis  between  a  spectral  range  of 
200  to  400  nm;  (d)  apply  the  sunscreen 
lotion  (2  mg  or  2  microliters/cm^),  select 
the  minimum  and  the  maximum  time 
for  diffusion  of  the  applied  sunscreen 
agent,  determine  the  chemical 
conjugation  of  the  sunscreen,  and 
measure  the  transmission  spectra  after 
30-  and  60-minute  intervals;  (e)  immerse 
the  specimen  in  water  with  constant 
mechanical  stirring  for  varying  periods 
of  time  ranging  from  10  to  90  minutes; 
(f)  measure  the  transmission  spectra  of 
the  specimen  after  immersion  in  water 
for  these  varying  intervals  of  time;  (g) 
determine  the  amount  of  sunscreen 
agent  left  on  the  specimen  before  and 
after  immersion  in  water;  (h)  determine 
the  percent  transmission  changes  in  the 


spectral  range  of  200  to  400  nm;  and  (i) 
calculate  the  substantivity  or  water 
resistance.  The  comment  added  that  the 
variables  in  thi5  test  can  be  controlled. 

Another  comment  submitted  in 
response  to  the  January  1988  public 
meeting  to  discuss  sunscreen  testing 
methods  acknowledged  that  human 
testing  is  the  accepted  method  for 
determining  SPF  values.  The  comment 
added  that  in  vitro  methods  are 
nevertheless  being  developed  and 
should  be  encouraged. 

The  agency  agrees  that  in  vitro  testing 
of  sunscreen  drug  products  may  be 
useful  and  encourages  the  development 
of  such  testing  methods.  The  agency  has 
reviewed  the  in  vitro  substantivity  test 
suggested  by  the  comment  and  believes 
it  may  be  suitable  for  obtaining  an 
approximate  measure  of  a  sunscreen 
product's  water  resistance.  However,  the 
agency  needs  further  details  about  the 
procedure  to  properly  evaluate  it.  The 
protocol  offered  by  the  comment  is  very 
brief  and  does  not  contain  enough 
information  for  adequate  performance  of 
the  test  and  interpretation  of  the  results. 
While  the  protocol  appears  to  have 
merit,  it  needs  to  be  expanded, 
developed,  and  compared  to  in  vivo 
methods  for  determining  water 
resistance.  Sayre,  et  al.  (Ref.  1)  have 
tested  a  similar  in  vitro  procedure  for 
determining  the  water  resistance  of 
several  sunscreen  products  using  the 
epidermis  of  hairless  mice  in  a 
spectrophotometric  assay.  The  results 
showed  clear  differences  in 
substantivity  among  several  sunscreen 
ingredients  using  this  in  vitro  method. 
The  results  from  the  in  vitro  method 
were  reported  to  be  similar  to  those 
determined  by  the  in  vivo  method. 

The  agency  points  out  that  while  data 
from  in  vitro  tests  using  isolated  skin 
samples  may  offer  some  supportive 
evidence  of  water  resistance,  in  vivo 
tests  for  determining  the  effectiveness 
and  substantivity  of  a  sunscreen  product 
are  still  required.  Isolated  skin 
specimens  do  not  behave  like  natural 
living  skin.  e.g..  they  do  not  sweat,  vary 
in  temperature,  or  develop  erythema. 
Therefore,  such  in  vitro  tests  alone  are 
not  suitable  for  determining  the 
effectiveness  or  substantivity  of  a 
sunscreen  drug  product.  In  addition, 
comparative  evaluations  between  in 
vitro  and  in  vivo  methods  must  be 
performed  in  order  to  establish  a  direct 
correlation  between  these  methods. 
Therefore,  the  agency  believes  that 
additional  studies  with  in  vitro 
procedures  using  isolated  skin  samples 
need  to  be  performed  and  evaluated 


before  these  methods  can  be  considered 
for  inclusion  in  a  monograph. 
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W.  Comment  on  Safety  Testing  for 
Sunscreen  Drug  Products 

108.  Stating  that  the  3  methods  of 
patch  testing  recommended  by  the  Panel 
for  final  products  or  Category  m 
ingredients  are  acceptable  methods  (43 
FR  38206  at  38218),  one  comment 
requested  that  a  routine  patch  test 
method  proposed  by  the  International 
Contact  Dermatitis  Research  Croup 
(ICDRG)  also  be  included  as  an 
acceptable  method.  The  comment  cited 
two  references  in  which  the  ICORG 
method  is  described  (Refs.  1  and  2)  and 
added  that  many  sunscreen  products 
have  been  previously  evaluated  by  this 
patch  test  method,  which  is  an  accepted 
method  in  Europe. 

The  3  methods  of  patch  testing 
recommended  by  the  Panel  are  part  of 
a  general  discussion  of  test  methods 
applicable  to  human  safety  testing  of 
Category  III  ingredients  or  final- 
formulated  products  (43  FR  38218). 
Because  these  tests  have  proven 
valuable  in  predicting  skin  irritancy  and 
potential  sensitization,  the  Panel 
recommended  that  these  methods  be 
considered  for  providing  adequate  data 
to  establish  the  safety  of  OTC  sunscreen 
ingredients.  The  Panel  did  not 
recommend  that  any  specific  patch  test 
be  included  in  the  monograph. 

The  agency  has  not  addressed  specific 
testing  methods  for  determining  the 
safety  of  OTC  sunscreen  drug  products 
in  this  tentative  final  monograph;  the 
agency  is  not,  therefore,  recommending 
the  use  of  a  particular  patch  test.  Each 
manufacturer  or  sponsor  should 
determine  which  scientifically  valid 
patch  test  to  use  to  evaluate  the  safety 
of  its  sunscreen  drug  product.  Before 
utilizing  a  new  patch  testing  method  for 
sunscreen  drug  products,  the  sponsor 
may  want  to  discuss  the  use  of  the 
method  with  the  agency. 
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III.  The  Ageacy's  Tairtative  CodcIiuuoim 
and  AiloptioB  of  the  Penel'e  Report 

A.  Summary  of  Ingredient  Categories 
and  Testing  of  Category  II  and  Category 
UI  Conditions 

1.  Summary  of  ingredient  categories. 
The  agency  has  reviewed  all  claimed 
active  ingredients  submitted  to  the 
Panel,  as  well  as  other  data  and 
information  available  at  this  time,  and  is 
proposing  to  reclassify  padimate  A  from 
Category  I  to  Category  II  for 
concentrations  of  5  percent  and  higher 
and  to  Category  UI  for  concentrations 
less  than  5  percent.  As  a  convenience  to 
the  reader,  the  following  hst  is  included 
as  a  summary  of  the  categorization  of 
sunscreen  active  ingredients 
recommended  by  the  Panel  and  the 
proposed  categorization  by  the  agency. 
In  this  list,  sunscreen  active  ingredients 
ere  identified  by  their  current 
established  name.  If  the  current 
established  name  is  different  from  that 
used  by  the  Panel,  the  Panel's 
designation  is  indicated  by  footnote. 


Sunscreen  active  ingrecfi- 
ents 


AnantoWamJnobenzotc  ackj 

compi*x. 

Aninobenzote  add 

Bomelone „ 

Cinoxate 

Diethanotamine 

methoxyclnnamate' . 

Oisaitoyi  trioieale  

Oioxybenzona  „. 

Oipropylens    glycol    saiicy- 

i  late. 

tthyt    4-{bi9(hydroxypropy(} 

aminobenzoate. 
2-Ethylhexy»  4- 

phenylt>en2ophenone-2 

carboxyiic  add. 

Glyceryl  arMoobenzoate  

Homosaiate 

Lawsoite  wi0i 

dihydrDxyacetore. 

Menthy*  anthraniJate 

3- { 4 -methytoenzyhdene)- 

camphor. 

Octocryten«* 

Octyt  methoxydnnamate^  ... 

Octyl  saiicyiaie*  

Ojcybeozone 

Padlmaia  A  (up  to  5  per- 
cent). 
Padimate  A  (5  percent  or 

higher)*. 

Padtrnate  O 

Phenylbenzimidazole     su<- 

tooic  add". 

Red  petpotaluro 

Sodium  3.4-(fln>«tiytphenyt- 

gtyoxylate. 

Sdisobenzorw 

Titaniuni  dkudda „ 

Trdamina  saiicytata'  


Panel 


I 

» 
III 

I 

H 


Agen- 
cy 


III 


HI 


I 
I 
UI 


III 


Sunecrean  ac«ve  ingredi- 
ents 

Panel 

Agen- 
cy 

Zinc  oxide' „ 

nt 

'  ktemffled  by  Iha  Topical  Anaigestc  Panel 
as  dlethytanolamlne  p-m«moxydnnamate. 

'Identlfled  by  th«  Topical  Anaigestc  Par^ 
as  2-ettTyU>exyl-  2-cyano-3.  3-diphen/i«:ry|ate. 

^IdentMed  by  ttie  Topical  Analgesic  Pan*! 
as  ethylhexyl  p-nr««thoxycinnamala. 

*  Identified  by  the  Topical  Anaigestc  Panel 
as  2-ethylhexy(saiicylate. 

'^4ot  evaluated  by  the  Topical  Anaigestc 
Paf>el. 

"Identified  by  the  Topical  Analgesic  Panel 
as  2-phenytben2irndazole-5-3uMonic  add. 

^Identified  by  the  Topical  Analgesic  Panel 
as  triethanoiaruna  saiic^ate. 

2.  Testing  of  Category  H  and  Category 
III  conditions. 

The  Panel  recommended  testing 
guidelines  for  sunscreen  drug  products 
(43  FR  38206  at  38258  and  38259). 
Interested  persons  may  communicate 
with  the  agency  about  the  submission  of 
data  and  information  to  demonstrate  the 
safety  or  effectiveness  of  any  sunscreen 
ingredient  or  condition  included  in  the 
review  by  following  the  procedures 
outlined  in  the  agernry's  policy 
statement  published  in  the  Federal 
Register  of  September  29,  1981  {46  FR 
47740)  and  clarified  April  1, 1983  (48 
FR  14050).  That  policy  statement 
includes  procedures  for  the  submission 
and  review  of  proposed  protocols, 
agency  meetings  with  industry  or  other 
interested  persons,  and  agency 
communications  on  submitted  test  data 
and  other  information. 

B.  Summary  of  the  Agency's  Changes 

FDA  has  considered  the  comments 
and  other  relevant  information  and 
concludes  that  it  will  tentative'y  adopt 
the  Panel's  report  and  recommended 
monograph  with  the  changes  described 
in  FDA's  responses  to  the  comments 
above  and  with  other  cha.nges  described 
in  the  summary  below.  A  summary  of 
the  changes  made  by  the  agency  follows. 

1.  The  agency  is  placing  the  labeling 
sections  of  this  tentative  final 
monograph  in  Subpart  C  In  addition, 
the  agency  is  renumbering  the  testing 
sections,  §§  352.40  throu^  352.46,  of 
the  Panel's  recommended  monograph  as 
§§  352.70  through  352.76  and  is  placing 
these  sections  in  Subpart  D. 

2.  Because  the  term  "ultraviolet 
radiation"  is  preferred  when  speaking  of 
the  wavelengths  between  100  and  400 
nm,  the  agen<:y  is  using  the  term 
"ultraviolet  radiation"  instead  of 
"ultraviolet  light"  throughout  the 
tentative  final  monograph.  (See 
comment  2.) 

3.  To  clarify  that  the  scope  of  this 
monograph  extends  only  to  drug 
products  and  to  be  consistent  with  the 


format  of  other  OTC  drug  monographs, 
the  word  "drug"  is  being  added  to 
§  352.1  to  read  as  follows:  "An  over-the- 
counter  sunscreen  drug  product  in  a 
form  suitable  for  topical  administration 
•  *  *  ."  (See  comment  25.) 

4.  The  agency  is  proposing  to  provide 
a  definition  of  MED  in  !i  352.3  by  adding 
new  paragraph  (a)  as  follows:  "Minimal 
erythema  dose  (MEDI.  The  smallest  dose 
of  ultraviolet  (UV)  radiation  (expressed 
as  Joules  per  meter  squared)  that 
produces  redness  reaching  the  borders 
of  the  exposure  site."  The  other 
definitions  in  §  352.3  are  being 
renumbered  to  adjust  for  the  addition  of 
new  paragraph  (a).  (See  comment  95.) 

5.  The  agency  is  proposing  to  revise 
the  Panel's  recommended  definitions  in 
§  352.3(a)(3),  (4).  and  (5)  to  refiect  new 
terminology  and  SPF  ranges  for  PCD's 
and  is  including  the  revised  definitions 
in  §  352.3(b)(3).  (4).  and  (5).  (See 
comments  44  and  45.) 

6.  The  agency  is  revising  the  Panel's 
recommended  definition  for  a  sunscreen 
active  ingredient  in  §  352.3(b)  and  is 
including  the  revised  definition  in 
proposed  §  352.3(c)  as  follows: 
"Sunscreen  active  ingredient.  An  active 
ingredient  that  absorbs  at  least  85 
percent  of  the  radiation  in  the  UV  range 
at  wavelengths  from  290  to  320 
nanometers,  but  may  or  may  not 
transmit  radiation  at  wavelengths  longer 
than  320  nanometers."  (See  comment 
17.) 

7.  Based  upon  data  showing  that 
padimate  A  is  a  weak  phototoxic  agent, 
the  agency  is  classifying  padimate  A  at 
5  percent  and  higher  concentrations  in 
Category  II  and  in  concentrations  less 
than  5  percent  in  Category  ID.  (See 
comment  35.) 

8.  Although  the  Panel  did  not  include 
zinc  oxide  in  its  report  on  OTC 
sunscreen  drug  products,  the  agency  is 
proposing  in  this  tentative  final 
monograph  to  classify  zinc  oxide  in 
Category  III.  (See  comment  36.) 

9.  Because  a  sunscreen  active 
ingredient's  performance  is  not  totally 
dependent  upon  the  concentration  of 
the  active  ingredient  in  the  drug 
product,  the  agency  is  proposing  only 
maximum  concentrations  in  §352.10. 
However,  because  the  agency  is 
concerned  that  each  ingredient  of  a 
combination  drug  product  contributes  to 
the  effect  of  the  product,  the  agency  is 
proposing  minimum  concentrations  for 
sunscreens  used  in  combination  with 
one  another  in  §  352.20.  (See  comn>eDt 
37.) 

10.  The  agency  is  proposing  that  any 
Category  I  sunscreen  active  ingredient 
can  be  safely  and  effectively  combined 
with  certain  Category  I  skin  protectant 
active  ingredients  (allantoin.  cocoa 
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butter,  dimethicone,  glycerin, 
petrolatum,  shark  liver  oil,  and  white 
petrolatum)  in  §  352.20(b)(1)  and  (2)  as 
follows:  "(1)  Any  single  sunscreen 
active  ingredient  when  used  in  the 
concentration  established  in  §  352.10 
may  be  combined  with  one  or  more  skin 
protectant  active  ingredients  identified 
in  §  347.10(a).  (d).  (e).  (f),  (h).  (i).  and  (j) 
of  this  chapter,  provided  the  Bni.shed 
product  has  a  minimum  SPF  value  of 
not  less  than  2  as  measured  by  the 
testing  procedures  established  in 
Subpart  D  of  this  part  and  provided  the 
product  is  labeled  according  to 
§  352.60"  and  "(2)  Two  or  more 
sunscreen  active  ingredients  when  used 
in  the  concentrations  established  in 
§  352.20(a)(2)  may  be  combined  with 
one  or  more  skin  protectant  active 
ingredients  identified  in  §  347.10(a).  (d), 
(e),  (f),  (h).  (i),  and  (j)  of  this  chapter, 
provided  the  finished  product  has  a 
minimum  SPF  value  of  not  less  than  2 
as  measured  by  the  testing  procedures 
established  in  Subpart  D  of  this  part  and 
provided  the  product  is  labeled 
according  to  §  352.60."  (See  comment 
71.) 

11.  The  agency  concludes  that  OTC 
sunscreen  drug  products  with  SPF 
values  higher  than  15  are  beneficial  to 
consumers  and  is  proposing  in 

§§  352.50  and  352.52  that  the  upper 
limit  for  SPF  values  be  30.  The  agency 
is  also  proposing  that  a  sunscreen  drug 
product  should  display  its  tested  SPF 
value  up  to  30.  The  agency  believes  that 
SPF  values  should  be  displayed  on  the 
principal  display  panel  of  OTC 
sunscreen  drug  products  and  is, 
therefore,  proposing  a  new  §  352.50  that 
requires  SPF  values  to  appear  on  the 
principal  display  panel. 

The  agency  is  proposing  to  renumber 
the  Panel's  recommended  §  352.50 
"Labeling  of  sunscreen  products"  as 
§  352.52.  (See  comments  45,  46,  and  47.) 

12.  The  agency  believes  that  including 
both  a  static  and  a  water  resistant  SPF 
value  in  the  labeling  of  water  resistant 
and  very  water  resistant  sunscreen  drug 
products  will  be  beneficial  to  the 
consumer.  Therefore,  the  agency  is 
proposing  such  labeling  in  §  352.50(b). 
(See  comment  51.) 

13.  The  agency  has  determined  that 
some  of  the  Panel's  recommended 
indications  can  be  combined  and 
simplified.  In  this  tentative  final 
monograph,  the  agency  is  combining  the 
indications  recommended  by  the  Panel 
in  §  352.50(b)(l)(ii)  and  (b)(l)(iii)  and  is 
proposing  the  combined  indication  in 

S  352.52(b)(l)(ii)  as  follows:  (Select  one 
of  the  following:  "Filters"  or  "Screens") 
"out  the  sun's"  (select  one  of  the 
following:  "burning"  or  "harsh  and 
often  harmful")  "rays  to  prevent 


sunburn."  The  agency  is  also  combining 
the  additional  indications 
recommended  by  the  Panel  in 
§  352.50(b)(2)(v)(e)  and  (b)(2)(v)(/)  and  is 
proposing  the  combined  indication  in 
§  352.52(b)(2)(vi)fE)  as  follows: 
"Provides  the  highest  degree  of  (select 
one  of  the  following:  "sunburn"  or 
"sunscreen")  "protection  and  permits 
no  tanning." 

14.  The  agency  has  determined  that 
sunscreen-containing  products  that  are 
not  indicated  for  the  prevention  of 
sunburn,  but  only  for  added  protection 
against  the  sun  are  drug  products. 
Because  such  products  are  not 
adequately  addressed  by  the  Panel's 
recommended  monograph,  the  agency  is 
proposing  to  include  the  following  new 
indications  in  §  352.52(b)(1)  as  follows: 
§  352.52(b)(l)(v)  (Select  one  of  the 
following:  "Filters"  or  "Screens")  "out 
the"  (select  one  of  the  following:  "sun's 
rays,"  "sun's  harsh  rays,"  or  "sun's 
harmful  rays")  "to  help  prevent"  (select 
one  or  more  of  the  following:  "lip 
damage,"  "skin  damage,"  "freckling,"  or 
"uneven  coloration"),  and 

§  352.52(b)(l)(vi)  (Select  one  of  the 
following:  "Protects  from"  or  "Shields 
from")  (select  one  of  the  following:  "the 
harmful  rays  of  the  sun"  or  "the  sun"). 
(See  comment  52.) 

15.  The  agency  is  proposing  to  replace 
the  Panel's  recommended  labeling  in 

§  352.50(b)(l)(iv)  and  (b)(l)(v)  with  the 
following  statement  in  §  352.52(e)(6): 
"SUN  ALERT:  The  sun  causes  skin 
damage.  Regular  use  of  sunscreens  over 
the  years  may  reduce  the  chance  of  skin 
damage,  some  types  of  skin  cancer,  and 
other  harmful  effects  due  to  the  sun." 
This  statement  will  be  required  on  all 
sunscreen  drug  products.  The  agency  is 
also  proposing  the  following  in 
§  352.52(e)(7):  "Any  variation  of  the 
statement  in  §  352.52(e)(6)  that  does  not 
relate  skin  aging  or  skin  cancer  as  being 
'due  to  the  sun'  will  cause  the  product 
to  be  misbrandad  under  section  502  of 
the  act  (21  U.S.C.  352)."  (See  comment 
56.) 

16.  The  agency  believes  that  the 
information  in  the  Panel's  indications  in 
§352.50(b)(2)(i)(/),(b)(2)(i)(g), 
(b)(2)(ii)(e).  (b)(2)(ii)(/).  (b)(2)(iii)(g). 
(b)(2)(iii)(h).  (b)(2)(iv)(e),  and  (b)(2)(iv)(/) 
and  in  the  phrase  "Stay  in  the  sun 
(twice,  4  times,  6  times,  8  times,  or  15 
times)  as  long  as  before  without 
sunburning"  in  the  statements  on 
product  performance  in  §  352.50(e)(l)(i) 
through  (e)(l)(v)  can  be  better  presented 
to  consumers  if  those  indications  and 
phrases  are  revised.  Therefore,  the 
agency  is  not  including  those 
recommendations  from  the  Panel,  but  is 
instead  proposing  the  following  in 

§  352.52(b)(l)(iii)  and  (b)(l)(iv). 


respectively:  "Allows  you  to  stay  in  the 
sun  up  to  (insert  SPF  of  product  up  to 
30)  times  longer  than  without  sunscreen 
protection,"  and  "Provides  up  to  (insert 
SPF  of  product  up  to  30)  times  your 
natural  protection  from  sunburn."  (See 
comment  57.) 

17.  The  agency  is  proposing  to  revise 
the  Panel's  recommended  indications  in 
§352.50(b)(2)(i)(a),(b)(2)(ii)(a). 
(b)(2)(iii)(a).  (b)(2)(iv)(a).  and  (b)(2)(v)(a) 
and  to  include  the  revised  indications  in 
§352.52(b)(2)(i)(A).(b)(2)(ii)(A). 
(b)(2)(iii)(A).  (b)(2)(iv)(A).  and 
(b)(2)(v)(A).  (See  comment  58.) 

18.  In  order  to  be  consistent  with 
other  recently  published  tentative  final 
monographs,  the  agency  is  proposing  to 
delete  the  Panel's  recommended 
warnings  in  §  352.50(c)(2)(i)  and 
(c){2)(ii).  The  content  of  the  warnings 
with  some  minor  format  changes  is 
proposed  in  the  directions  included  in 
§  352.52(d).  (See  comment  61.) 

19.  The  agency  is  proposing  to  revise 
the  Panel's  recommended  warning  in 

§  352.50(c)(l)(ii)  as  follows:  "Avoid 
contact  with  the  eyes.  If  contact  occurs, 
rinse  eyes  thoroughly  with  water."  The 
revised  warning  is  proposed  in 
§352.52(c)(l)(ii).  (See  comment  62.) 

20.  The  agency  is  proposing  to  revise 
the  Panel's  recommended  warning  in 

§  352.50(c)(l)(iii)  by  adding  the  sentence 
"If  irritation  or  rash  persists,  consult  a 
doctor."  The  revised  warning  is 
proposed  in  §352.52(c)(l)(iii).  (See 
comment  63.) 

21.  The  agency  believes  that 
sunscreen-containing  lip  balms  and 
lipsticks  do  not  require  the  warning 
recommended  by  the  Panel  in 

§  352.50(c)(l)(i).  Therefore,  the  agency  is 
proposing  new  §  352.52(c)(3),  "For 
products  containing  any  ingredient 
identified  in  §  352.10  formulated  as  a 
lip  balm  or  lipstick.  The  warning  in 
paragraph  (c)(l)(i)  of  this  section  is  not 
required."  (See  comment  52.) 

22.  The  agency  does  not  believe  that 
sunscreen-containing  lipsticks  should 
be  required  to  display  the  warning 
"Avoid  contact  with  the  eyes.  If  contact 
occurs,  rinse  eyes  thoroughly  with 
water."  Therefore,  the  agency  is 
proposing  to  add  new  §  352.52(c)(4) 
"For  products  containing  any  ingredient 
identified  in  §  352.10  formulated  as  a 
lipstick.  The  warning  in  paragraph 
{c)(l)(ii)  of  this  section  is  not  required." 
(See  comment  52.) 

23.  To  accommodate  the  various 
dosage  forms  of  sunscreen  drug 
products  that  are  available,  the  agency 
is  including  only  brief,  required 
directions  that  can  be  expanded  with 
more  detailed  instructions  applicable  to 
a  particular  product  formulation  and 
dosage  form.  In  addition,  the  agency  is 
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prc^TOsing  that  manufacturers  determine 
the  necessary  waiting  per>od  between 
applying  a  sunscreen  drug  product  and 
exposing  the  test  site  to  water,  if 
applicable,  for  water  resistant  and  very 
water  resistant  sunscreen  drug  products 
and  include  this  information  in  the 
directions  for  use.  Accordingly,  the 
agency  is  proposing  these  requirements 
in  the  directions  in  §  352.52(d).  (See 
comment  67.) 

24.  The  agency  is  combining  the 
directions  recommended  by  the  Panel  in 
§352J50(dKl)(i)and  (d)(l)(ii)  and  is 
proposing  the  combined  directions  in 

§  352.52(d)(1).  The  agency  is  also 
combining  the  directions  recommended 
by  the  Panel  in  $  352.50(d)(3)(i)  and 
(d)(3)(u)  and  is  proposiiig  the  combined 
directions  in  S  352.52(d)(3)  of  this 
tentative  hnal  monograph. 

25.  The  agency  is  also  proposing 
specific  directions  for  sunscreen- 
containing  drug  products  such  as  lip 
balms,  make-up  preparations,  skin 
preparations,  and  lipsticks  in 

§  352.52(d)  as  follows: 

"(4)  For  pmducts  containing  any     , 
ingredient  identified  in  S  352.iO  labeled 
with  only  the  indications  in 
§  352.52(b)(l)(v)  and/or  (b)(l)(vi)  and 
formulated  as  a  make-up  preparation  or 
lipstick.  'Apply  liberally  as  often  as 
necessary.' 

(5)  For  products  containing  any 
ingredient  identified  in  §352.10  labeled 
with  only  the  indications  in 
§  352.52(bXlXv)  and/or  (bXlMvi)  and 
formulated  as  a  lip  balm  or  skin 
preparation.  'Adults  and  children  6 
months  of  age  and  over:  Apply  liberally 
as  often  as  necessary.  Children  under  2 
years  of  age  should  use  sunsrreen 
products  with  a  minimum  SPF  of  4. 
Children  under  8  months  of  age:  consult 
a  doctor.* "  (See  conunent  52.) 

26.  The  agency  is  proposing  to  allow 
manufacturers  the  option  of  using  the 
word  "perspiration"  for  "sweat"  and  the 
word  "perspiring"  for  "sweating"  in 

§§  352.500>)  and  (c)  and  352.52(d)  and 
(e).  (See  comment  40.) 

27.  The  agency  is  not  proposing  the 
Panel's  recommended  term 
"waterproor'  in  this  tentative  final 
monograph,  but  is  proposing  instead  the 
term  "very  water  resistant"  in 

§§  352.50(c)  and  352.52  (d)  and  (e).  (See 
comment  50.) 

2ft.  The  agency  is  proposing  to  revise 
the  Panel's  recommended  PCD  labeling 
in  §  350.50(e)  to  more  accurately  reflect 
the  actual  protective  values  of  sunscreen 
drug  products  aivd  that  PCD  labeling 
claims  b«  optional.  The  agency  is  aUo 
proposing  the  terms  "minimal," 
"moderate,"  "high,"  "very  high,"  and 
"ultra  high"  to  identify  PCD's.  The 
agency  is  proposing  this  revised  PCD 


labeling  in  §  352.52(e).  (See  comments 
44  and  45.) 

29.  The  agency  believes  that  it  is 
appropriate  for  a  simscreen  drug 
product  that  passes  the  water  resistance 
and  very  water  resistance  tests  to  be 
permitted  to  make  claims  regarding 
sweat  resistance  in  addition  to  maiung 
claims  regarding  water  resistance. 
Therefore,  the  agency  is  proposing  to 
permit  the  use  of  the  terms  "sweat 
resistant,"  "perspiration  resistant." 
"resists  removal  by  sweating."  or 
"resists  removal  by  perspiring"  for  a 
sunscreen  drug  product  that  qualifies 
for  the  claim  of  water  resistant  or  very 
water  resistant.  The  agency  is  proposing 
the  phrase  "sweat  resistant"  or 
"perspiration  resistant"  in  §  352.52(e)(2) 
and  (e)(3)  and  is  not  proposing 

§  352.50(e)(2)(j)(c)  as  recommended  by 
the  Panel.  In  addition,  the  agency  is  not 
including  the  Panel's  recommended 
sweat  resistant  test  in  §  352.46  in  the 
sunscreen  testing  procedures.  (See 
comment  100.) 

30.  The  agency  is  proposing  the 
following  additional  statement  in 

§  352.52(e)(5):  "For  products  containing 

the  active  ingredient  identified  in 

§  352. 1 0(s)  that  provide  an  SPF  of  J  2  to 

30.  the  following  labeling  statement  may 

be  used.  'Sunblock.' "  (See  comment 

60.) 

31.  The  agency  is  proposing  to 
include  the  following  labeling 
requirements  for  the  indications. 
warnings,  and  directions  of  sunscreen- 
skin  protectant  combination  products  in 
§  352.60  (b).  (c),  and  (d).  respectively, 
concerning  labeling  of  combination 
sunscreen  drug  products:  "For 
permitted  combinations  containing  a 
sunscreen  and  a  skin  protectant 
identified  in  § 352.20(b).  In  addition  to 
any  or  all  of  the  indications  for 
sunscreens  in  §  352.52(b),  the  indication 
for  skin  protectants  in  §  347.50(h)(2)  of 
this  chapter  should  be  used." 

"For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  The 
warning  for  skin  protectants  in 
§  347.50(cX3)  is  not  required." 

"For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  The 
directions  for  surtscreens  in  §  352.52(d) 
should  be  used." 

The  agency  is  also  proposing  a  new 
§  352.20(c)  to  include  a  cross  reference 
to  the  combination  of  a  sunscreen  active 
ingredient  and  a  skin  bleaching  active 
ingredient-.  Labeling  for  this 
combination  will  be  included  in  the 
final  monograph  for  OTC  skin  bleaching 
drug  products.  (See  comment  71.) 

32.  Because  the  improved  stability 
characteristics  of  a  revised  8-percent 


homosalate  standard  make  it  more 
appropriate  for  use  in  the  testing 
procedures  for  sunscreen  drug  products 
than  the  standard  originally  submitted 
to  the  Panel,  the  agency  is  proposing  the 
revised  formulation  and  its 
manufacturing  directions  in  §  352.70(a) 
and  (b).  In  addition,  the  agency  is 
including  in  §  352.70(a)  the  following 
statement:  "In  order  for  the  SPF 
determination  of  a  test  product  to  be 
considered  valid,  the  SPF  of  the 
standard  sunscreen  must  fall  within  the 
standard  deviation  range  of  the  expected 
SPF  (i.e..  4.47  ±  1.279).  and  the  95- 
percent  confidence  interval  for  the  mean 
SPF  must  contain  the  value  4."  (See 
comments  74  and  75.) 

33.  The  agency  is  not  including  the 
Panel's  recommended  §  352.41(b) 
"Natural  light  source  (sunlight)"  and 
§  352.44  "Determination  of  SPF  value 
using  natural  light  source  (sunlight)."  in 
this  tentative  final  monograph.  In 
addition,  the  Panel's  reference  to  natural 
sunlight  testing  in  §  352.42(h) 
"Response  criterio"  is  not  being 
included.  (See  comment  79  ) 

34.  The  agency  is  revising  the  light 
source  specifications  prop^Med  by  the 
Panel  in  §  352.41  of  its  monograph  and 
is  proposing  new  specifications  in 

§  352.71.  Also  in  §  352  71.  the  agency  is 
specifying  that  an  "accurately-calibrated 
spectroradiometer  system  or  equivalent 
instrument"  be  used  to  measure  the 
output  of  a  solar  simulator.  (See 
comments  86  and  88.) 

35.  The  agency  believes  that  blinding 
procedures  should  be  included  in  the 
sunscreen  testing  procedures.  Therefore, 
the  agency  is  proposing  blinding 
procedures  in  §  352.72(e)  "Application 
of  test  materials"  and  §  352.72(h) 
"Response  criterio."  (See  comment  91.) 

36.  In  this  tentative  final  monograph, 
the  agency  is  not  including  the  Panel's 
recommended  §  352.42(g)  but  is 
proposing  the  following  in  §  352.72(g): 
" Number  of  sub/ects.  A  test  f>anel  shall 
consist  of  not  more  than  25  subjects 
with  the  number  fixed  in  advance  by  the 
investigator.  From  this  panel,  at  least  20 
subjects  must  produce  vaHd  data  for 
analysis."  In  addition,  the  agency  is 
proposing  to  revise  the  Panel's 
recommended  S352.41(i)  "Rejection  of 
data"  by  adding  the  phrase  "or  if  the 
subject  was  noncompliant  (e.g.,  subject 
withdraws  from  the  test  due  to  illness 
or  work  conflicts,  subject  does  not 
shield  the  exposed  testing  site  from 
further  UV  radiation  until  the  MED  is 
read.  etc.)"ai>d  is  including  the  revised 
section  in  §352.72(i).  (See  comment  94.) 

37.  The  ^ency  is  proposing  that 
§  352.72(h)  inchKie  the  following: 

■  *   •   •  The  MED  is  determined  22  to  24 
hours  after  exposure.  The  erythema 
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responses  of  the  test  subject  should  be 
evaluated  under  the  following 
conditions:  the  source  of  illumination 
should  be  either  a  tungsten  light  bulb  or 
a  warm  white  fluorescent  light  bulb  that 
provides  a  level  of  illumination  at  the 
test  site  within  the  range  of  450  to  550 
lux,  and  the  test  subject  should  be  in  the 
same  position  used  when  the  test  site 
was  irradiated.  Testing  depends  upon 
determining  the  smallest  dose  of  energy 
that  produces  redness  reaching  the 
borders  of  the  exposure  site  at  22  to  24 
hours  postexposure  for  each  series  of 
exposures  *  *  *  ."  The  agency  is  also 
proposing  in  §  352.73  that  the  MED  is 
the  lowest  dose  of  radiation  that 
produces  uniform  redness  reaching  the 
borders  of  the  exposure  site  at  22  to  24 
hours  postexposure.  (See  comment  95.) 

38.  In  §  352.73(c)  the  agency  is 
proposing  to  revise  the  Panel's 
recommended  determination  of  SPF 
values  in  §  352.43  to  include  a 
geometric  series  of  5  exposures  plus  2 
other  exposures  placed  symmetrically 
around  the  middle  exposure.  In 
addition,  the  agency  is  proposing  that 
the  exposure  doses  for  the  geometric 
series  shall  be  calculated  as  follows;  (1) 
(1.25)X  for  products  with  an  estimated 
SPF  less  than  8.  (2)  1.20X  for  products 
with  an  estimated  SPF  from  8  to  15,  and 
(3)  (1.15)X  for  products  with  an 
estimated  SPF  greater  than  15.  (See 
comment  96.) 

39.  The  agency  is  proposing  an 
erythema  action  spectrum  and  a 
proposed  calculation  to  determine  the 
erythema  effective  exposure  in  §  352.73. 
The  agency  is  also  proposing  to  replace 
the  term  "exposure  time  interval"  in  the 
SPF  calculation  in  §  352.73  with  the 
term  "erythema  effective  exposure." 
(See  comments  84  and  85.) 

40.  The  Panel  recommended  in 
§  352.43  of  its  monograph  that  the 
MED(US)  be  determined  on  the  day 
before  evaluating  the  MED(PS)  of  the 
test  sunscreens  and  the  standard 
sunscreen.  The  agency  agrees  that  it  is 
necessary  to  establish  the  inherent  MED 
of  the  test  subject  prior  to  evaluating  a 
test  sunscreen  drug  product  so  that  the 
investigator  can  select  appropriate  doses 
of  UV  radiation  to  administer  to  the  test 
subsites  based  upon  the  individual's 
predetermined  MED(US)  and  the 
expected  SPF  of  the  test  product.  The 
agency  is  proposing  that  an  M£D(US)  be 
determined  on  a  day  prior  to  the  testing 
of  the  sunscreen  drug  product  and  that 
this  previously  established  MED(US)  be 
used  to  determine  the  testing  doses  of 
UV  radiation.  However,  the  agency  also 
believes  that  the  MED(US)  and  the 
MED(PS)  that  are  used  in  the  calculation 
of  the  SPF  value  of  a  sunscreen  drug 
product  should  be  determined  on  the 


same  day.  Such  concomitant  testing  will 
eliminate  any  discrepancies  resulting 
h-om  day  to  day  variations  that  may 
exist  in  the  testing  environment. 
Therefore,  the  agency  is  proposing  in 
§  352.73  that,  in  addition  to  establishing 
an  MED(US)  on  a  day  prior  to  the  testing 
of  the  sunscreen  drug  products,  a 
second  MED(US)  must  be  estabUshed  on 
the  same  day  as  the  MED(PS).  The 
MED(US)  that  is  established 
concomitantly  with  the  M£D(PS)  is  to 
be  used  in  the  calculation  of  the  test 
product's  SPF  value. 

41.  The  agency  is  including  a 
statistical  analysis  based  upon  the  t-test 
to  be  used  in  analyzing  the  results  of  the 
testing  procedures  for  sunscreen  drug 
products.  Therefore,  in  §  352.73,  the 
agency  is  proposing  to  include  a  one- 
sided t-test.  The  agency  is  also 
proposing  the  use  of  a  95-percent  low,er 
confidence  interval  to  establish  a 
statistically  significant  SPF  value  for  use 
in  OTC  sunscreen  drug  product 
labeling.  (See  comment  97.) 

42.  In  §  352.76(a)  the  agency  is 
proposing  the  following  sentence  at  the 
end  of  the  section;  "If  the  sunscreen 
product  retains  the  same  PCD  after  40 
minutes  of  water  immersion  as  it  had 
before  water  immersion,  the  claim  of 
'water  resistant' may  be  made."  In 

§  352.76(b),  the  agency  is  proposing  the 
following  sentence  at  the  end  of  the 
section;  "If  the  sunscreen  product 
retains  the  same  PCD  after  80  minutes 
of  water  immersion  as  it  had  before 
water  immersion,  the  claim  of  'very 
water  resistant'  may  be  made."  (See 
comment  101.) 

43.  The  agency  is  proposing  in 
§  352.76  of  this  tentative  final 
monograph  a  definition  of  "fresh  water" 
as  clean  drinking  water  that  meets  the 
standards  in  40  CFR  Part  141.  (See 
comment  104.) 

44.  To  clarify  that  the  procedures  in 
"General  Testing  Procedures"  in 

§  352.72  apply  to  the  individual  testing 
procedures  for  water  resistant  and  very 
water  resistant  claims,  the  agency  is 
proposing  a  cross  reference  in  §  352.76 
as  follows;  "The  general  testing 
procedures  in  §  352.72  should  be  used 
as  part  of  the  following  tests,  except 
where  modified  in  this  section."  The 
agency  is  also  deleting  the  Panel's 
recommended  statement  in  §  352.46  that 
states  that  "The  standard  sunscreen  is 
not  used  in  this  test,"  and  requiring  that 
the  8-percent  homosalate  standard  be 
used  in  the  general  testing  procedures  in 
§  352.72.  (See  comments  105  and  106.) 

45.  The  agency  is  proposing  testing 
procedures  in  §  352.76  to  state  that  an 
indoor  fresh  water  pool,  whirlpool,  and/ 
or  Jacuzzi  maintained  at  23  to  32  °C 
shall  be  used  in  the  water  resistant  or 


very  water  resistant  testing  procedures. 
(See  comment  106.) 

46.  The  agency  is  proposing  to  amend 
the  cosmetic  regulations  in  21  CFR  Part 
700  by  adding  §  740.19  as  follows: 
"Suntanning  preparations.  The  labeling 
of  suntanning  preparations  that  do  not 
contain  a  sunscreen  ingredient  must 
display  the  following  warning: 
'Warning — This  product  does  not 
contain  a  sunscreen  and  does  not 
protect  against  sunburn.' "  (See 
comment  29.) 

47.  The  agency  is  also  proposing  to 
revise  the  cosmetic  regulations  in  21 
CFR  Part  700  by  adding  §  700.35  to  state 
that  if  a  cosmetic  product  uses  the  word 
"sunscreen"  anywhere  in  its  labeling, 
the  term  "sunscreen"  must  be  qualified 
by  describing  the  cosmetic  benefit 
provided  by  the  sunscreen.  (See 
comment  27.) 

48.  Because  the  trade  correspondence 
TC-61  will  be  superseded  by  the 
requirements  of  the  final  monograph  for 
OTC  sunscreen  drug  products,  the 
agency  intends  to  revoke  TC-61  and 
will  publish  a  notice  of  revocation  and 
the  final  monograph  for  OTC  sunscreen 
drug  products  concurrently.  (See 
comment  27.) 

49.  In  an  effort  to  simplify  OTC  drug 
labeling,  the  agency  proposed  in  a 
number  of  tentative  final  monographs  to 
substitute  the  word  "doctor"  for 
"physician"  in  OTC  drug  monographs 
on  the  basis  that  the  word  "doctor"  is 
more  commonly  used  and  better 
understood  by  consumers.  Based  on** 
comments  received  to  these  proposals, 
the  agency  has  determined  that  final 
monographs  and  other  applicable  OTC 
drug  regulations  will  give  manufacturers 
the  option  of  using  either  the  word 
"physician"  or  the  word  "doctor."  This 
tentative  final  monograph  proposes  that 
option. 

50.  For  an  active  ingredient  to  be 
included  in  an  OTC  drug  final 
monograph,  it  is  necessary  to  have 
publicly  available  sufficient  chemical 
information  that  can  be  used  by  all 
manufacturers  to  determine  that  the 
ingredient  is  appropriate  for  use  in  their 
products.  The  recent  discovery  of  a 
nitrosamine  contaminant  in  sunscreens 
containing  padimate  O  (see  discussion 
above)  illustrates  the  importance  of 
requiring  that  sunscreen  ingredients  are 
adequately  characterized  and  that  these 
standards  are  published  in  an  official 
compendium.  Only  a  few  of  the 
sunscreen  active  ingredients  that  the 
Panel  classified  as  Category  I  are 
standardized  and  characterized  for 
quality  and  purity  and  are  included  in 
official  compendia.  Aminol>enzoic  acid, 
cinoxate,  dioxybenzone,  oxybenzone 
and  titanium  dioxide  are  currently 
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included  as  articles  in  the  U.S.P.  (Ref. 
1).  The  remaining  sunscreen  active 
ingredients,  including  the  bomosalate 
control  preparation  used  in  the 
sunscreen  testing  procedures,  are 
currently  not  adequately  characterized. 
The  agency  believes  that  it  would  be 
appropriate  for  intei^sted  parties  to 
develop  with  the  United  States 
Pharmacopoeial  Convention  appropriate 
standards  for  the  quality  and  purity  of 
the  sunscreen  ingredients  that  are  not 
already  included  in  official  compendia. 
In  this  tentative  final  monograph 
diethanolamine  methoxycinnamate, 
digalloyl  trioleate,  ethyl  4- 
[bis(hydroxypropyl)l  aminobenzoate, 
glyceryl  aminobenzoate,  homosalate, 
lawsone  with  dihydroxyacetone, 
menthyl  anthranilate,  octocrylene,  octyl 
methoxycirmamate,  octyl  salicylate, 
phenylbenzimidazole  sulfonic  acid,  red 
petrolatum,  sulisobenzone,  and 
trolamine  saUcylate  are  proposed  in 
Category  I.  However,  should  interested 
parties  fail  to  provide  necessary 
information  so  that  appropriate 
standards  may  be  established,  these 
ingredients  will  not  be  included  in  the 
final  monograph.  The  same  standards 
should  also  be  developed  for  any 
Category  II  or  III  ingredients  for  which 
data  are  submitted  for  inclusion  in  the 
final  monograph. 

Raferenca 

(1)  "United  States  Pharmacopeia  XXII— 
NatioRal  Formulary  XVII."  United  States 
PharmacopeiaJ  Convention,  Inc.,  Rockville, 
MD,  pp,  63.  312.  455,  986.  and  1380.  1989. 

51.  The  agency  has  determined  that 
the  medical  literature  supports  the 
Panel's  conclusion  that  overexposure  to 
sunlight/UV  radiation  is  related  to  skin 
cancer  and  premature  aging  of  the  skin. 
(See  comments  46  and  56.)  The  Panel 
recognized  the  epidemiological 
evidence  that  skin  cancer  and 
degenerative  skin  changes  (elastotic 
degeneration],  referred  to  as  premature 
aging  of  the  skin,  are  related  to  chronic 
exposure  to  the  UV  radiation  from  the 
sun  (43  FR  38206  at  38211  and  38212). 
This  damage  is  cumulative,  and  many 
years  may  pass  before  skin  changes 
appear. 

the  agency  notes  that  premature 
aging  of  the  skin  caused  by  excessive 
exposure  to  the  sun  is  a  distinct  process 
very  different  from  normal  chronologic 
or  intrinsic  aging  of  the  skin.  Some  of 
the  differences  observed  between 
photoaged  skin  and  chronologically 
aged  skin  were  discussed  in  a  1986 
review  article  (Ref.  1).  For  example, 
photoaged  skin  displays  massive 

Quantities  of  elastic  fibers  that 
egenerate  into  an  amorphous  mass 
wl^le  normally  aged  skin  displays  a 


slightly  increased,  but  almost  normal, 
amount  of  elastic  tissue.  Although,  the 
dermis  of  photoaged  skin  becomes 
thicker  than  normal,  the  dermis  of 
normally  aged  skin  becomes  thinner. 
Photoaged  skin  contains  an  increased 
number  of  hyperactive  Hbroblasts,  an 
increased  number  of  mast  cells,  and  a 
mixed  inflammatory  infiltrate.  In 
normally  aged  skin,  the  fibroblasts  are 
decreased  in  number  and  inactive,  the 
mast  cells  are  decreased  in  number,  and 
there  is  no  inflammation.  The  agency 
emphasizes  that  the  use  of  sunscreens 
has  no  effect  on  the  normal  process  of 
aging,  either  aging  of  the  skin  or  of  the 
entire  body. 

The  Panel  noted  that  dermatologists 
routinely  instruct  their  patients  who 
have  skin  cancer  on  sun-exposed  areas 
to  wear  long  sleeves  and  a  wide-brim 
hat,  to  avoid  sun  exposure  between  10 
a.m.  and  2  p.m.  solar  time,  and  to  use 
a  sunscreen  liberally  every  day  (43  FR 
38206  at  38212).  The  reason  thai  most 
physicians  recommend  sunscreens  for 
skin  cancer  patients  is  to  reduce  the  risk 
of  skin  cancer  that  may  not  appear  for 
10  to  20  years,  resulting  from  current 
exposure  to  the  sun.  It  is  not  intended 
that  the  use  of  sunscreens  will  heal 
damage  resulting  from  sun  exposure 
that  occurred  years  earlier. 

The  agency  recognizes  that  many 
consumers  could  benefit  from 
protection  against  everyday  chronic 
exposure  to  UV  radiation  in  addition  to 
obtaining  protection  against  periodic, 
acute  exposure  such  as  is  encountered 
at  the  beach.  For  example,  daily 
protection  from  exposure  to  UV 
radiation  could  be  useful  for  many 
outdoor  workers  (e.g.,  construction 
workers,  traffic  policemen)  and  other 
persons  involved  in  long-term  outdoor 
activities.  These  individuals  would 
require  the  most  frequent  sunscreen 
application.  In  addition,  individuals 
who  jog,  play  tennis,  walk,  drive,  or 
garden  may  also  need  protection  from 
UV  radiation  exposure.  The  AAD  notes 
that  90  percent  of  all  skin  cancers  occur 
on  parts  of  the  body  that  are 
unprotected  by  clothing.  Farmers, 
outdoor  workers,  sports  enthusiasts,  and 
others  who  by  choice  or  necessity  spend 
numerous  hours  in  the  sun  are  likely 
candidates  for  leathery  complexions  and 
solar  keratoses  (Ref.  2).  The  AAD 
recommends  that  for  optimal  protection 
against  developing  skin  cancer,  people 
should  avoid  constant  overexposure  to 
the  sun  from  infancy  through 
adulthood.  By  selecting  appropriate 
clothing  and  applying  the  proper 
sunscreens,  persons  can  enjoy  outdoor 
activities  in  the  sunshine  while  still 
maintaining  healthy  and  attractive  skin 
throughout  life. 


The  agency  is  unaware  of  specific 
data  demonstrating  a  need  for  protection 
from  UV  light  generated  indoors,  such 
as  in  an  office  building.  Most  scientific 
sources,  including  an  NIH  Consensus 
Development  Conference  (Ref.  3).  have 
concluded  that  daily  sun  protection  is 
needed  for  routine  outdoor  exposure  but 
have  not  made  recommendations 
regarding  the  need  for  protection 
indoors.  A  statement  issued  by  the  NIH 
Consensus  Development  Conference 
(Ref.  3)  recognizes  that  unshielded 
fluorescent  bulbs  used  for  illumination 
are  a  potential  source  of  artificial  UV 
radiation.  An  unresolved  issue  is  the 
amount  of  UVA  emitted  by  such  sources 
and  the  long-term  effects  of  this 
exposure.  More  research  on  indoor 
sources  of  radiation  is  needed  to 
identify  possible  problems.  In  the 
absence  of  definitive  data,  the  AAD 
provides  no  recommendations  on  the 
use  of  sunscreens  indoors.  The  agency 
invites  comments,  data,  and  information 
on  the  usefulness  of  sunscreens  indoors. 

Because  of  the  documented 
importance  and  value  of  sunscreen  drug 
products  for  many  consumers,  the 
agency  concludes  that  the  marketing  of 
sunscreen  drug  products  for  daily  use  is 
beneficial,  provided  the  products  ^re 
appropriately  labeled.  Therefore,  in  this 
tentative  final  monograph,  the  agency  is 
proposing  labeling  that  is  appropriate 
for  daily  use  (nonbeach  products)  as 
well  as  for  products  that  are  intended 
for  occasional  use  where  intense  sun 
exposure  is  likely  to  occur  (beach 
produf:ts).  (See  comment  52.) 

The  Panel's  recommended  monograph 
included  the  following  two  indications 
for  all  sunscreen  drug  products:  (1) 
"Over-exposure  to  the  sun  may  lead  to 
premature  aging  of  the  skin  and  skin 
cancer.  The  liberal  and  regular  use  over 
the  years  of  this  product  may  help 
reduce  the  chance  of  these  harmful 
effects,"  and  (2)  "Overexposure  to  the 
sun  may  lead  to  premature  aging  of  the 
skin  and  skin  cancer.  The  liberal  and 
regular  use  over  the  years  of  this 
product  may  help  reduce  the  chance  of 
premature  aging  of  the  skin  and  skin 
cancer." 

The  Panel  recommended  these 
indications  because  it  (1)  believed  that 
overexposure  to  sunlight/UV  radiation 
is  related  to  skin  cancer  and  premature 
aging  of  the  skin  and  (2)  the  regular  use 
of  sunscreens  will  reduce  consumers' 
risk  of  these  adverse  effects  (43  FR 
38206  at  38210  and  38211). 

The  agency  agrees  that  it  is  important 
that  consumers  be  alerted  to  the  risks  of 
premature  aging  and  skin  cancer  that 
may  result  from  overexposure  to  the 
sun.  The  agency  believes  that  including 
such  information  on  all  sunscreen  dru^^ 
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products  would  be  an  effective  means  of 
educating  the  public  to  use  sunscreens 
to  minimize  the  detrimental  effects  of 
long-term  exposure  to  the  sun. 
Therefore,  because  of  the  seriousness  of 
these  adverse  effects,  the  agency  is 
proposing  not  to  include  the  statement 
as  an  optional  indication  but  rather  as 
a  required  statement  in  the  labeling  of 
all  sunscreen  drug  products.  The  agency 
is  proposing  a  diiferent  statement  than 
that  recommended  by  the  Panel, 
however,  because  it  believes  that  this 
statement  will  better  alert  and  inform 
consumers  that  the  sun  may  damage  the 
skin  and  that  using  sunscreens  may  help 
to  reduce  the  risk  of  damage.  This 
statement  is  proposed  in  §  352.52(e)(6) 
of  this  tentative  final  monograph  under 
the  heading  "SUN  ALERT"  as  follows; 
"The  sun  causes  skin  damage.  Regular 
u.se  of  sunscreens  over  the  years  may 
reduce  the  chance  of  skin  aging,  some 
types  of  skin  cancer,  and  other  harmful 
effects  due  to  the  sun."  (See  comment 
56.) 

It  is  very  important  that  the  labeling 
of  sunscreen  drug  products  convey 
accurate  information  to  consumers  and 
that  consumers  are  not  misled.  The 
agency  believes  that  any  labeling  on 
sunscreen  drug  products  that  refers  to 
skin  aging  or  skin  cancer  should  not  be 
taken  out  of  context,  and  that  the 
labeling  should  directly  relate  the  skin 
aging  or  skin  cancer  as  being  due  to  sun 
exposure.  Labeling  that  does  not 
directly  relate  these  adverse  effects  as 
being  due  to  sun  exposure  is 
misleading.  Therefore,  in  §  352.52(e)(7) 
of  this  tentative  final  monograph,  the 
agency  is  projiosing  the  following:  "Any 
variation  of  the  statement  in 
§  352.52(e)(6)  that  does  not  relate  skin 
aging  or  skin  cancer  as  being  "due  to  the 
sun"  will  cause  the  product  to  be 
misbranded  under  section  502  of  the  act 
(21  U.S.C.  352)."  The  agency  will 
evaluate  claims  made  on  OTC  sunscreen 
drug  product  labels  on  a  product-by- 
product basis,  under  section  502  of  the 
act  (21  U.S.C.  352),  to  determine 
whether  those  claims  are  false  or 
misleading. 

For  examples  of  acceptable  and 
unacceptable  labeling,  (see  .section 
II.B.52  and  53 — Summary  of  Agency 
Changes  of  this  document. 

(1)  Kligman.  L  H..  and  A.  M.  Kligmaii. 
"The  Nature  of  PfaotoagiDg:  Its  Prawntion 
and  Repair."  Photodermatology  3:215-227 . 
1986. 

(2)  "Cancer  of  the  Skin,"  edited  by  the 
Task  Force  on  Pamphlets.  American 
Academy  of  Dermatology.  Evanston,  IL,  19flfi 

(3)  "Sunlight.  Ultraviolet  Radiation,  and 
the  .Skin."  National  Institutes  of  Health 
('..•nsensus  Dttveiopment  Conference 


Statement.  Vol.  7.  Number  8.  May  S-10, 
19S9. 

52.  The  agency  is  aware  that  most 
manufacturers  of  sunscreen  skin  care 
products  have  recognized  that  the 
specific  term  "anti-aging"  or  similar 
absolute  terms  are  not  appropriate  for 
use  in  labeling  of  either  an  OTC  drug  or 
cosmetic  product.  At  the  agency's 
urging,  the  majority  of  manufacturers 
are  not  currently  using  such  terms  on 
products  containing  Category  I 
sunscreen  ingredients. 

The  agency  issued  a  number  of 
regulatory  letters  (Ref.  1)  to  companies 
marketing  skin  creams  and  lotions  with 
therapeutic  labeling  claims.  None  of  the 
products  were  marketed  or  promoted  as 
beach  products.  Most  of  the  products 
did  not  contain  sunscreens  and  were 
marketed  as  facial  creams  with  claims 
such  as  the  following;  "anti-aging  total 
skin  supplement."  "anti-age  daytime 
skin  treatment,"  "reverses  signs  of  facial 
aging,"  "prevent,  postpone,  and 
minimize  the  effects  of  the  aging 
process."  "recreate  the  structure  of  a 
youthful  skin,"  "helps  to  rebuild  the 
intercellular  structure  of  your  skin,"  and 
"cause  cells  to  divide  and  reproduce 
faster."  However,  some  of  the  products 
contained  sunscreen  ingredients  and,  in 
addition  to  anti-aging  claims  similar  to 
those  described  above,  displayed  claims 
such  as  "enhanced  with  two  sunscreens: 
Filters  for  UVA  and  UVB,"  "helps 
prevent  lines  and  wrinkles  by  guarding 
against  UV  damage."  "special  UVA  and 
UVB  screening  agents  help  prevent 
permanent  tissue  damage  caused  by  sun 
exposure  •  •  •    designed  to  shield  the 
skin  against  the  specific  factors  that 
accelerate  the  signs  of  aging,"  and 
"filters  out  damaging  UV  Ught  rays." 

In  its  regulatory  letters,  the  agency 
pointed  out  that  such  claims  represent 
and  suggest  (1)  that  the  product  is 
intended  to  affect  the  structure  and 
function  of  the  human  body  and  (2)  that 
the  product  is  adequate  and  effective  for 
such  uses  as  recreating  the  structure  of 
young  skin,  rebuilding  the  intercellular 
network  of  skin,  end  other  claims.  The 
agency  stated  that  such  claims  cause  the 
product  to  be  regarded  as  a  drug  as 
defined  in  section  201(g)  of4he  act  (21 
U.S.C.  321(g)).  The  agency  also  stated 
that  because  it  was  unaware  of  any 
substantial  scientific  evidence  that 
demonstrated  that  the  products  were 
generally  recognized  as  safe  and 
effective  for  their  intended  uses,  these 
products  were  "new  drugs"  within  Uie 
meaning  of  section  201(p)  of  the  act  (21 
U.S.C.  321(p)).  In  addition,  many  of  the 
products  that  contained  sunscreen 
ingredients  were  not  labeled  with 
adequate  directions  for  use.  Moreover, 


some  products  contained  a  purported 
sunscreen  ingredient  that  was  not 
generally  recognized  as  safe  and 
effective  for  its  intended  use  and  were, 
therefore,  unapproved  new  drugs. 

One  regulatory  letter  was  sent  to  a 
company  that  marketed  a  product, 
"ANTI-AGING  COMPLEX."  that 
contained  a  sunscreen  among  other 
ingredients.  According  to  the  letter  (Ref. 
2).  the  labeling  of  the  product  stated  or 
suggested  that  the  product  minimizes 
the  aging  effects  that  can  result  from 
ultraviolet  rays,  aids  maturing  skin 
while  new  cells  rise  to  the  surface 
through  a  special  balance  of  skin  cell 
protectors,  and  helps  the  skin  hold  vital 
moisture  deep  within  the  epidermis. 
The  agency  stated  that  these  claims 
cause  the  product  to  be  a  drug,  and  that, 
because  the  drug  is  not  generally 
recognized  as  safe  and  effective  for  its 
intended  use,  the  product  is  a  new  drug. 
In  a  written  response  to  the  agency  (Ref. 
3),  the  company  insisted  that  it  had 
consistently  labeled  the  product  as  an 
OTC  drug/cosmetic  in  compliance  with 
the  act  and  the  proposed  rule  for  OTC 
sunscreen  drug  products.  The  company 
stated  that  the  use  of  the  name  "Anti- 
Aging"  for  its  product  is  not  false  or 
misleading  because,  when  taken  in  the 
context  of  the  claims,  indications,  and 
declaration  of  active  ingredients,  the 
terms  clearly  demonstrate  that  the 
product  is  intended  to  minimize  the 
visible  signs  of  aging  associated  with 
incidental  sun  exposure.  According  to 
the  company,  the  product's  labeling 
included  the  following  claims,  among 
others:  (1)  "With  proper  care  and 
protection,  it  is  possible  to  moderate  the 
influence  of  environmental  factors, 
helping  to  minimize  the  visible  signs  of 
aging,"  (2)  "Minimizes  the  aging  effects 
which  can  result  fiom  incidental  sun 
exposure  during  everyday  activities," 
and  (3)  "A  unique  formula  that  contains 
ingredients  designed  to  shield  your  skin 
against  specific  factors  that  accelerate 
the  signs  of  aging."  As  support  for  such 
claims,  the  manufacturer  pointed  to  the 
indications  proposed  by  the  Topical 
Analgesic  Panel  in  §  350.50  (b)(iv)  and 
(b)(v)  of  its  recommended  monograph 
for  OTC  sunscreen  drug  products  (e.g.. 
"Overexposure  to  the  sun  may  lead  to 
premature  aging  of  the  skin  and  skin 
cancer.  The  liberal  and  regular  use  over 
the  years  of  this  product  may  help 
reduce  the  chance  of  these  harmful 
effects."  See  43  FR  38206  at  38267.)  The 
company  added  that  although  its  claims 
do  not  follow  the  language  of  the 
monograph  verbatim,  they  are 
consistent  with  the  language  in  the 
monograph  and  that  consistency  is  all 
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that  is  required  under  the  agency's  OTC 
labeline  "flexibility  policy." 

Anotner  regulatory  letter  (Ref.  4)  was 
issued  regarding  "AGE-LESS  ANTI- 
AGING  DAILY  FACE  CAPSULES."  The 
letter  cited  labeling  statements  such  as 
the  following:  "AGE-LESS  ANTI-AGING 
DAILY  FACE  CAPSULES  *   *   "  HELPS 
PREVENT  THE  VISIBLE  SIGNS  OF 
AGING.  Your  skin  starts  aging  from  the 
very  first  day  it's  exposed  to  the 
environment.  But  this  skin  aging  can  be 
controlled.  AGE-LESS  is  a  highly 
effective  protective  complex.  It  Biters 
out  damaging  UV  light  rays  *  *  *  ." 
The  agency  stated  that  these  claims 
suggest  that  the  product  is  adequate  and 
effective  for  such  uses  as  preventing  the 
visible  signs  of  aging  and  controlling 
skin  aging.  The  agency  added  that  it  was 
not  aware  of  any  substantial  scientific 
evidence  that  demonstrates  the  safety 
and  effectiveness  of  this  product  for  its 
intended  use,  nor  was  it  aware  that  this 
drug  was  generally  recognized  as  safe 
and  effective  for  its  intended  uses.  In  a 
reply  letter  (Ref.  5),  the  company  stated 
that  its  products  were  labeleid  in 
accordance  with  the  proposed 
monograph  for  OTC  sunscreen  drug 
products.  The  letter  included  a  lengthy 
discussion  regarding  the  value  of 
incorporating  a  sunscreen  into  daily-use 
products.  The  company  also  submitted 
proposed  new  labeling  as  follows: 
"AGE-LESS  Anti-Aging  Daily  Face 
Capsules  with  Sunscreen.  Sunscreen 
may  help  prevent  the  premature  aging  of 
the  skin  caused  by  overexposure  to  the 
sun.  SPF4." 

As  mentioned  above,  much  of  the 
industry  is  not  currently  using  such 
labeling  information  and  has  recognized 
that  the  speciBc  term  "anti-aging"  is  not 
appropriate.  It  should  be  further  noted 
that  the  term  "anti-aging"  does  not 
relate  the  aging  in  question  to  either 
skin  or  the  sun.  The  agency  objects  to 
the  use  of  that  term  in  the  labeling  of 
OTC  sunscreen  drug  products  or  any 
other  topically  applied  OTC  drug 
product.  The  agency  is  not  aware  of  any 
scientific  studies  that  establish  the 
safety  and  e^ectiveness  of  a  topically- 
applied  OTC  drug  for  the  intended  use 
of  reversing  or  delaying  the  intrinsic 
aging  process,  as  implied  in  the  "anti- 
aging"  labeling  claim.  There  is  no 
support  for  such  a  claim  in  the  Panel's 
recommended  monograph,  which  does 
itot  include  the  specific  term  "anti- 
aging"  among  its  indications  (43  FR 
38206  at  38267  and  38268).  The  agency 
is  not  proposing  the  term  "anti-aging" 
as  an  allowable  labeling  claim  in  this 
tentative  final  monograph.  Therefore, 
any  claim  that  includes  the  term  "anti- 
aging"  or  any  similar  term  is  Category 


The  agency  does  not  believe  that 
"premature  aging"  of  the  skin  should  be 
defined  as  "wrinkling."  Wrinkling  is 
only  a  part  of  the  process  of  premature 
aging  of  the  skin  from  excessive 
exposure  to  UV  radiation  (Ref.  6). 
Wrinkling  should  not,  therefore,  be 
elevated  to  greater  significance  than 
other  signs  of  premature  skin 
photoaging.  In  addition  to  wrinkling, 
photoaged  skin  displays  a  variety  of 
benign,  premalignant  and  malignant 
neoplasms,  accentuated  skin  furrows, 
sags  and  bags,  and  a  leathery,  nodular, 
yellow  surface  with  telangiectatic  (i.e.,  a 
vascular  lesion  formed  by  the  dilation  of 
a  group  of  small  blood  vessels)  traceries. 
The  most  drastic  of  these  visible  aspects 
reflect  profound  structural  changes  in 
the  dermis. 

The  agency  also  objects  to  the  use  of 
the  term  "anti-aging"  or  similar  terms 
(e.g.,  AGELESS)  in  the  product  names  of 
OTC  sunscreen  drug  products.  As  stated 
in  21  CFR  201.128,  the  intended  use  of 
a  product  may  be  evidenced  by  labeling 
claims,  other  oral  or  written  statements, 
or  other  circumstances  in  the  labeling  or 
marketing  indicating  that  the  product  is 
offered  for  a  purpose  for  which  it  is 
neither  labeled  nor  advertised.  The 
agency  considers  a  product's  name  to  be 
an  integral  part  of  the  labeling  of  the 
drug.  A  drug  product's  intended  use  can 
be  inferred  from  the  product's  name. 
The  agency  believes  that  use  of  the  term 
"anti-aging,"  or  equivalent  language,  in 
a  sunscreen  drug  product's  name  could 
lead  consumers  to  assume  that  the 
product  will  protect  against 
chronological  aging,  a  use  for  which  the 
product  is  not  labeled  and  is  not 
generally  recognized  as  safe  and 
effective.  The  agency  considers  such 
terms  in  a  sunscreen  product's  name  to 
be  inappropriate  and  misleading. 

The  agency  is  aware  that  the  phrase 
"photoaging  of  the  skin"  has  been  used 
in  the  labeling  of  sunscreen  drug 
products  as  an  alternative  to  the  phrase 
"premature  aging  of  the  skin  due  to 
overexposure  to  the  sun."  Although  the 
scientific  community  may  equate  the 
term  "photoaging  of  the  skin"  with 
"premature  aging  of  the  skin,"  the 
agency  is  not  aware  of  specific 
information  demonstrating  that  the 
average  consumer  recognizes  that  the 
phrase  "photoaging  of  the  skin"  refers  to 
premature  aging  of  the  skin  caused  by 
sunlight.  Therefore,  in  this  tentative 
final  monograph,  the  agency  is 
requesting  comment  on  whether 
"photoaging  of  the  skin"  is  an 
appropriate  alternative  phrase  for  the 
phrase  "skin  agin^  due  to  the  sun." 

In  order  to  provide  guidance 
regarding  alternative  language  for  claims 
pertinent  to  skin  aging  due  to  the  sun. 


the  agency  is  providing  in  this 
document  some  examples  of  acceptable 
and  unacceptable  language  that  may 
appear  on  sunscreen  drug  products. 
Acceptable  language  clearly  links  the 
effect  (i.e.,  skin  aging)  with  the  cause 
(i.e.,  the  sun  or  ultraviolet  radiation). 
Examples  of  some  acceptable  language 
regarding  premature  aging  of  the  skin 
include  the  following: 

(1)  "Sunscreen  may  reduce  the  chance 
of  skin  aging  caused  by  exposure  to  the 
sun." 

(2)  "While  biological  aging  is 
inevitable,  sunscreen  may  help  protect 
skin  from  aging  caused  by  exposure  to 
ultraviolet  radiation  from  the  sun.  " 

(3)  "Skin  can  age  prematurely  from 
exposure  to  the  sun.  Sunscreen  may 
help  reduce  the  chance  of  this  type  of 
aging." 

(4)  "May  help  inhibit  the  signs  of  skin 
aging  caused  by  exposure  to  ultraviolet 
rays  from  the  sun." 

Sunscreen  labeling  relating  to  skin 
aging  caused  by  the  sun  that  does  not 
clearly  link  the  cause  to  the  effect  is 
unacceptable.  The  agency  considers  the 
following  examples  pertaining  to 
premature  aging  of  the  skin 
unacceptable: 

(1)  Statements  that  include  only  the 
term  "anti-aging."  As  discussed  above, 
the  agency  does  not  believe  that  the 
term  "anti-aging"  by  itself  is  adequate 
language  to  describe  the  action  of  a 
sunscreen  drug  product  and  is  in  fact 
misleading. 

(2)  "Helps  prevent  lines  and  wrinkles 
by  guarding  against  UV  damage."  As 
discussed  above,  "premature  aging  of 
the  skin"  cannot  be  defined  as 
"wrinkling"  or  "lines"  because 
wrinkling  is  only  a  part  of  the  process 
of  premature  aging  of  the  skin  and 
should  not  be  elevated  to  greater 
significance  than  other  signs  of 
premature  skin  photoaging. 

(3)  Statements  including  terms  such 
as  stops,  reverses,  or  reduces  the  signs 
of  aging.  These  statements  make  no 
reference  to  premature  aging  of  the  skin 
or  that  such  aging  is  due  to  the  sun.  The 
agency  is  not  aware  of  any  data  showing 
that  the  use  of  a  sunscreen  stops, 
reverses,  or  reduces  the  signs  of  aging. 

(4)  "Helps  to  minimize  ine  visible 
signs  of  aging,"  when  used  in 
conjunction  with  a  sunscreen 
ingredient.  This  statement  makes  no 
reference  to  aging  of  the  skin  or  that  the 
skin  aging  is  due  to  the  sun.  As  noted 
above  in  (3).  the  agency  is  not  aware  of 
any  data  showing  that  the  use  of  a 
sunscreen  has  any  affect  on  aging. 

(5)  "Prevent  (or  reduce)  skin  aging 
caused  by  exposure  to  ultraviolet  rays." 
The  agency  objects  to  the  absolute  term 
"Prevent  (or  reduce)"  used  in  this  claim. 
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The  statement  proposed  in 
§  352.52(e)(6)  of  this  tentative  final 
monograph  is  a  qualified  statement  that 
use  of  a  sunscreen  drug  product  "may 
reduce  the  chance  of  •  *   •"  adverse 
effects  of  the  sun.  The  agency  concludes 
that  a  qualified  statement  is  appropriate, 
and  that  the  use  of  absolute  terms  such 
as  "prevent"  is  not  justified  in  the 
labeling  of  sunscreen  drug  products. 

(6)  "Reverses  aging  of  the  slun  caused 
by  exposure  to  the  sun."  The  agency  is 
aware  of  some  investigations  showing 
that  sunscreens  can  promote  the  repair 
of  UV  radiation-induced  dermal  damage 
(Kefs.  6  and  7).  However,  these  results 
are  not  conclusive.  Therefore,  at  the 
present  time  the  use  of  such  claims  on 
sunscreen  drug  products  would  be 
premature. 

The  agency  invites  comments  on 
these  and  any  other  related  statements 
that  might  be  used  in  the  labeling  of 
OTC  sunscreen  drug  products. 
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53.  Skin  cancer  is  a  serious  concern 
to  all  consumers.  According  to  the 
American  Cancer  Society,  more  than 
600,000  people  were  diagnosed  with 
basal-cell  and  squamous  cell  carcinomas 
in  1990,  up  from  400,000  in  1980.  In 
addition,  35,000  more  people  were 
diagnosed  with  melanoma  in  1990  (Ref. 
1).  Because  of  the  seriousness  of  skin 
cancer,  the  agency  believes  that 
sunscreen  drug  product  labeling  related 
to  skin  cancer  should  be  especially 
limited  and  carefully  stated.  It  is  very 
important  that  the  labeling  of  sunscreen 
drug  products  not  include  any  phrases 
or  terms  that  may  induce  a  false  sense 
of  security  in  sunscreen  users. 

Although  there  is  extensive 
epidemiological  evidence  supporting 
the  direct  role  that  UV  radiation  plays 
in  basal  cell  and  squamous  cell 
carcinomas,  the  relationship  between 
UV  radiation  exposure  and  melanoma  is 
not  as  clear  (Ref.  2).  As  noted  in 
comment  56,  the  labeling  statement 
proposed  by  the  agency  in  §  352.52(e)(6) 
of  this  tentative  final  monograph  takes 
into  account  the  likelihood  that  all  skin 
cancers  may  not  be  correlated  to  UV 
radiation  exposure.  This  labeling 
information  states  that  "Regular  use  of 
sunscreens  •  •  •  may  reduce  the 
chance  of  *  *  *  some  types  of  skin 
cancer  *  *  *  due  to  the  sun." 

In  addition,  skin  cancer  is  a  long-term 
consequence  of  exposure  to  UV 
radiation.  It  normally  manifests  itself 
several  years  after  the  causative  UV 
radiation  exposure.  Using  a  sunscreen 
now  does  not  protect  consumers  against 
the  development  of  a  skin  cancer  that 
was  initiated  by  UV  exposure  that 
occurred  20  or  30  years  ago. 

The  agency  is  aware  of  at  least  one 
product.  SKIN  CANCER  GARDE,  that 
displays  labeling  that  emphasizes  the 
product's  purported  effectiveness  in 
preventing  skin  cancer  (Ref.  3).  The 
product  displays  labeling  statements 
such  as:  (1)  Skin  Cancer  Garde"  in 
which  the  word  "skin"  is  substantially 
smaller  and  less  distinct  than  the  words 
"Cancer  Gaide,"  and  (2)  "Many  skin 
cancers  may  be  avoided  by  taking 
adequate  precaution  against  excessive 
sun  exposure." 

The  agency  considers  the  use  of  the 
term  "Cancer  Garde"  in  the  labeling  of 
the  product  "SKIN  CANCER  GARDE" 
misleading.  It  is  an  overly  positive 
statement  that  may  lead  consumers  to 
assume  that  use  of  the  product  will 
absolutely  prevent  skin  cancer,  when 
such  is  not  necessarily  the  case.  The 
proposed  statement  related  to  premature 
aging  of  the  skin  and  skin  cancer 
proposed  by  the  agency  in  this  tentative 
final  monograph  is  qualified,  i.e..  "may 
reduce  the  chance  of  •  *   *  skin 


cancer,"  and  any  skin  cancer  prevention 
language  that  is  displayed  in  the 
labeling  of  sunscreen  drug  products 
should  reflect  the  tentativeness  of  the 
FDA  approved  labeling.  Such  language 
should  also  clearly  relate  the  skin 
cancer  to  exposure  to  the  sun  or 
ultraviolet  rays. 

The  agency  believes  that  the  following 
claims  are  examples  of  acceptable 
labeling  pertaining  to  skin  cancer  for 
sunscreen  drug  products: 

(1)  "May  reduce  the  chance  of  some 
kinds  of  skin  cancers  caused  by 
exposure  to  the  sun  that  would 
otherwise  appear  20  years  ft-om  now." 

(2)  "Regular,  everyday  use  of  this 
product  from  childhood  on,  may  reduce 
the  chance  of  some  types  of  skin  cancers 
caused  by  exposure  to  the  sun". 

These  statements  accurately  reflect 
the  intent  of  the  "premature  aging/ 
cancer"  statement  proposed  by  the 
agency  in  this  tentative  final 
monograph.  The  agency  believes  that 
this  is  important  information  that 
should  be  provided  to  consumers; 
however,  the  information  must  be  stated 
in  such  a  manner  so  that  consumers  are 
not  mislead  to  believe  that  the  product 
will  provide  more  protection  than  it 
actually  does. 

The  agency  considers  the  following 
claims  as  examples  of  unacceptable 
labeling  pertaining  to  skin  cancer: 

(1)  "Cancer  Garde"  or  "Cancer  Guard" 
as  the  name  of  a  product. 

(2)  "Prevents  skin  cancer  that  may 
result  from  exposure  to  the  sun". 

As  discussed  above,  the  agency 
considers  such  labeling  to  be  misleading 
because  consumers  may  be  led  to 
believe  that  use  of  the  product  will 
absolutely  prevent  cancer,  when  such  is 
not  the  case. 

The  agency  invites  comments  on 
these  and  any  other  related  statements 
that  might  be  used  in  the  labeling  of 
OTC  sunscreen  drug  products. 
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IV.  Recent  Developments 

A.  Padimate  O  Safety  Concerns 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  sunscreen  drug 
products,  the  Topical  Analgesic  Panel 
recommended  that  21  ingredients, 
including  padimate  O,  be  generally 
recognized  as  safe  and  effective  for  use 
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in  OTC  sunscreen  drug  products. 
Padimate  O  is  octyl  dimethyl 
aminobenzoic  acid  ester.  In  evaluating 
the  safety  of  padimate  O,  the  Panel 
reviewed  animal  and  human 
toxicological  data  that  included  oral 
LDjo  results,  primary  irritation  and 
sensitization  studies,  and  eye  irritation 
studies  (43  FR  38206  at  38244). 
However,  the  Panel  did  not  review  any 
mutagenicity  or  carcinogenicity  data  for 
padimate  O  or  for  any  other  sunscreen 
in^edient. 

Recently.  FDA  identified  a  new 
nitrosamine  contaminant  isolated  from 
sunscreen  drug  products  that  contain 
the  ingredient  padimate  O.  Chou.  Yates, 
and  Wenninger  (Ref.  1)  developed  a 
method  for  the  identification  and 
determination  of  this  new  nitrosamine, 
N-methyl-N-nitrosoaminobenzoate  octyl 

,  ester  (NMPABAO).  chemically  known 
as  2-«thylhexyl  4-(N-methyl-N- 
nitrosamino)  benzoate.  They  used  this 
method  to  analyze  17  commercially 
available  sunscreen  drug  products 
containing  padimate  O  and 

I  demonstrated  that  14  of  the  products 
contained  NMPABAO  at  levels  ranging 
from  60  to  1,960  parts  per  billion  (ppb). 
The  presence  of  NMPABAO  in  all 
samples  with  more  than  1,000  ppb  was 
confirmed  by  mass  spectroscopy. 

Three  discreet  proolems  arose  as  a 
result  of  discovering  the  NMPABAO 
contamination  of  padimate  O-containing 
sunscreen  drug  products:  (1)  Because 
NMPABAO  was  a  new  nitrosamine,  its 
mutagenic  and  carcinogenic  potential 
was  unknown,  (2)  many  questions  were 
raised  regarding  the  validity  of  the 
analytical  methods  used  by  the  agency 
to  isolate  the  nitrosamine.  and  (3)  the 
photostability  of  NMPABAO  was  not 
known. 

;  1 .  Toxicological  Data 

An  unpublished  report  describing  the 
results  from  an  Ames  test  of  NMPABAO 
was  submitted  to  the  agency  (Ref  2). 
The  results  of  this  test  were  purported 
to  indicate  that  NMPABAO  might  be 
mutagenic.  The  agency  is  also  aware  of 
unpublished  studies  examining 
NMPABAO  for  mutagenicity  in  tests 
using  Salmonella  typhimurium  (Ref.  3) 
'  and  mouse  lymphoma  cells  (Ref.  4).  The 
results  of  another  study  were  submitted 
;  to  the  agency  in  which  the  carcinogenic 
potential  of  NMPABAO  was  tested  by 
measuring  unscheduled 
desoxyribonucleic  acid  pNA)  synthesis 
(UDS)  in  the  Rat  Hepatocyte  Primary 
Culture/DNA  Repair  Assay  (Ref.  5).  The 
agency  has  also  tested  NMPABAO  and 
padimate  O  using  the  same  assay  (Ref 
6). 

In  the  unpublished  report  describing 
[positive  results  from  an  Ames  test  (Ref. 


2),  an  ingredient  purported  to  be 
NMPABAO  was  tested  with  two 
Salmonella  strains  [Salmonella 
typhimurium  TA  100  and  TA  1535) 
with  and  without  in  vitro  metabolic 
activation  by  Aroclor-induced  rat  liver 
S-9  preparation.  Doses  ranged  from  0.5 
to  50  micromoles  (fimoles)  per  plate  in 
the  presence  of  the  metabolic  activation 
system.  The  data  for  the  experiments 
without  metabolic  activation  are  from 
strain  TA  1535  only,  and  doses  ranged 
from  1  to  50  ^moles  per  plate. 
Concurrent  solvent  and  positive 
controls  were  performeo  with  each 
experiment. 

No  increase  in  mutant  counts  was 
seen  in  strain  TA  1535  in  the  absence 
of  metabolic  activation.  In  the  presence 
of  metabolic  activation,  increases  in 
mutant  counts  occurred  at  doses  of  10 
^moles  per  plate  and  higher,  and  these 
increases  were  dose  related  up  to  the  50 
^mole  maximum  dose.  In  strain  TA  100. 
in  the  presence  of  metabolic  activation, 
increases  exceeded  a  doubling  of  the 
spontaneous  count  at  doses  of  1  ^mole 
per  plate  and  higher.  These  increases 
were  dose  related  up  to  the  50  jimole 
maximum  dose.  This  indicates  that  the 
test  sample  used  is  mutagenic,  but  that 
its  mutagenic  activity  is  not  very  strong 
in  the  assay  as  performed.  Impurities  in 
the  sample  could  account  for  the 
mutagenic  activity  at  this  dose  and  at 
higher  doses. 

The  methodology  used  for  these 
experiments  is  not  explained  in  any 
detail,  and  the  report  contained  no 
information  on  the  purity  of  the 
compound.  For  example,  the  amount  of 
S-9  used  per  plate  is  not  given.  The 
report  does  not  state  whether  a  plate 
incubation  protocol  or  a  preincubation 
protocol  was  used.  The  report  states  that 
the  positive  responses  seen  exceed  those 
seen  with  the  well-known  carcinogen 
dimethylnitrosamine  (DMN).  The 
agency  notes  that  DMN  is  generally 
considered  to  be  a  very  weak  mutagen 
and  gives  a  positive  response  only 
under  proper  conditions  in  the  S. 
typhimurium  mutagenicity  assay. 

The  report  on  this  Salmonella  assay 
(Ref  2)  states  that  interpretation  of  these 
results  should  include  the  following 
considerations:  (1)  Metabolic  activation 
in  this  assay  was  provided  by  liver 
enzymes,  and.  therefore,  the  results 
cannot  be  extrapolated  to  assume  that 
skin  enzymes  would  also  activate  this 
compound  to  a  mutagenic  form,  (2)  the 
results  obtained  with  rat  enzymes 
cannot  be  extrapolated  to  human 
enzymes;  and  (3)  the  report  noted  that 
mutagenic  activity  does  not  imply 
carcinogenic  activity. 

The  agency  points  out  that  there  are 
a  number  of  nitrosamines  that  give  very 


weak  responses  in  the  standard  plate 
incorporation  Salmonella  assay.  The 
mutagenicity  of  such  compounds  can 
often  be  better  detected  by  using  a 
preincubation  protocol  or  by  using 
Syrian  golden  hamster  S-9  rather  than 
rat  S-9  for  the  metabolic  activation 
system. 

In  another  study  (Ref  3).  other 
investigators  were  unable  to  duplicate 
the  positive  results  described  in  the 
above  assay  (Ref  2).  NMPABAO  and  a 
structurally  related  positive  control,  N- 
nitrosopiperdine,  were  tested  for 
mutagenicity  in  the  S.  typhimurium 
assay  (Ref.  3).  The  two  compounds  were 
initially  tested  in  the  Salmonella  plate 
incorporation  assay  using  dimethyl 
sulfoxide  (DMSO)  as  the  solvent. 
NMPABAO  was  negative  with  all  five 
Salmonella  tester  strains  without 
metabolic  activation  and  with  liver  S-9 
preparations  from  Fischer  344  rats  and 
Syrian  golden  hamsters.  In  contrast,  N- 
nitrosopiperdine  induced  positive 
responses  in  tester  strains  TA  98  and  TA 
100  but  only  in  the  presence  of  hamster 
S-9. 

Because  it  has  been  reported  that 
neither  the  plate  incorporation  assay  nor 
the  use  of  DMSO  may  be  the  optimal 
conditions  for  expression  of  a  mutagenic 
response  for  some  nitrosamines.  the 
compounds  were  retested  with 
Salmonella  using  a  preincubation 
procedure  and  acetone  as  tlie  solvent. 
Under  these  conditions,  the  results  were 
the  same  with  NMPABAO  as  those 
obtained  in  the  plate  incorporation 
assay.  There  were  no  increases  in  the 
number  of  revertants  in  any  of  the  five 
tester  strains.  With  N-nitrosopiperidine, 
dose-related  responses  were  obtained 
with  TA  98,  TA  100,  and  TA  1535,  in 
the  presence  of  hamster  S-9.  The 
investigators  concluded  that  N'MP.'\BAO 
is  not  mutagenic  in  S.  typhimurium 

NMPABAO  and  two  positive  control 
chemicals,  3-methylcholanthrene  (MCA) 
and  ethyl  methanesulfonate  (EMS),  were 
tested  in  the  mouse  lymphoma  (L5178Y) 
mutagenesis  assay  (Ref  4).  NMPABAO 
was  negative  with  and  without  Aroclor- 
induced  rat  liver  S-9  metabolic 
activation  using  either  DMSO  or  acetone 
as  the  solvent.  In  contrast,  the  direct- 
acting  mutagens,  EMS  and  MCA,  in  the 
presence  of  rat  liver  S-9.  induced 
mutations. 

In  another  test  for  genotoxicity  (Ref. 
5).  NMBABAO  was  tested  for  its  ability 
to  induce  DNA  repair  in  primary  rat 
hepatocytes.  The  positive  control  in  this 
test  was  4-(methylnitrosoamino)-l- 
(pyridyl)-l-butanone  (NNK).  NMPABAO 
and  the  positive  control,  NNK,  were 
examined  at  three  concentrations:  10"^, 
10  "\  and  5  X  10"'  moles  (M). 
NMPABAO  showed  no  apparent 
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induction  of  UDS  at  all  test 
concentrations.  In  contrast,  the  positive 
control,  NNK,  showed  significant  and 
dose-dependant  induction  of  UDS  at 
10"2andSxlO-»M. 

Although  the  results  of  this  assay 
were  negative,  indicating  that 
NMP.\BAO  is  not  genotoxic.  the  agency 
notes  that  there  were  several  problems 
in  the  performance  of  this  test.  Because 
all  the  slides  in  this  exj>eriment  were 
not  scored,  the  agency  questions  the 
suitability  of  the  hepatocyte 
preparation.  If  cell  attachment  and 
survival  are  poor,  a  very  potent  inducer 
of  UDS  may  score  positive  with  only  a 
few  cells.  However,  a  weak  inducer  of 
UDS  may  be  missed.  Because  this  report 
does  not  include  data  on  cell  survival 
(cell  attachment  or  cytotoxicity),  it  is 
difficult  to  evaluate  the  cell  status  on 
UDS  data  alone. 

A  recently  published  consensus 
report  on  the  Primary  Rat  Hepatocyte 
Assay  for  UDS  (Ref.  7)  states  the  need 
for  three  experiments  per  data  point  and 
an  initial  screening  experiment  for  an 
assessment  of  cytotoxicity.  Another 
report,  by  Swierenga,  et  al.  (Ref.  8).  also 
stresses  the  need  for  information  on 
cytotoxicity. 

In  1991,  the  agency  tested  both 
NMPABAO  and  padimate  O  for  UDS  in 
primary  rat  hepatocytes  (Ref.  6).  Two 
UDS  experiments  were  performed.  One 
experiment  tested  NMPABAO  at  dose 
levels  ranging  from  0.713  to  2.92 
micrograms/milliliter  (^g/mL),  and  the 
second  tested  padimate  O  at  dose  levels 
ranging  from  0.010  to  10  microliters/ 
milliliter  (^il/mL).  The  controls  were  (1) 
a  solvent  control  (1  percent  DMSO).  (2) 
a  negative  medium  control,  and  (3)  a 
positive  control  of  2- 
acetylaminofluorene  (2-AAF)  at  1.0  and 
2.5  ^g/mL. 

Both  NMPABAO  and  padimate  O 
were  soluble  in  DMSO.  However,  doses 
of  0.73, 1.46,  and  2.92  mg/mL  of 
N'MPABAO  and  1.  5,  and  10  nl/mL  of 
padimate  O  were  insoluble  when  added 
to  the  aqueous  cell  culture  medium. 
Heavy,  oil-like  droplets  that  dispersed 
evenly  in  the  aqueous  medium  when 
vortexed  were  noted  at  the  above  doses 
of  NMPABAO  and  padimate  O. 
Although  faint  turbidity  was  observed  at 
lower  dose  levels,  no  heavy  oil  droplets 
were  apparent  as  were  with  the  higher 
doses. 

The  data  show  that  neither 
NMPABAO  nor  padimate  O  induced 
UDS  in  rat  hepatocyte  cultures.  Values 
for  both  net  nuclear  grain  count  and 
percent  cells  in  repair  were  similar  to 
the  negative  control  and  solvent  control 
values.  In  contrast,  the  positive  control, 
2-AAF,  induced  a  dose  dependent 
increase  in  net  nuclear  grain  counts. 


Cytotoxicity  was  qualitatively 
evaluated  as  cell  number  and 
morphology.  Intermediate  doses  of 
NMPABAO  (11.4  to  365  ^g/mL)  and 
padimate  O  (0.1  to  0.5  ^1/mL)  showed 
evidence  of  cytotoxicity  compared  to 
control  values.  Cytotoxicity  was  not 
observed  at  the  lower  doses  of 
NMPABAO  (0.71  to  5.7  ng/mL)  or 
padimate  O  (0.01  to  0.05  (xl/mL)  nor  at 
the  higher  doses  of  NMPABAO  (730  to 
2920  Mg/mL)  or  padimate  O  (1  to  10  jil/ 
mL).  However,  the  heavy  oil  appearance 
of  the  test  agents  in  media  at  these 
higher  dose  levels  suggests  that  the 
compounds  may  not  have  reached  the 
cells  attached  to  the  bottom  of  the 
culture  dish.  The  agency,  however, 
concludes  that,  in  these  experiments, 
neither  NMPABAO  nor  padimate  O 
appears  to  induce  UDS  at  cytotoxic  or 
non-cytotoxic  dose  levels. 

The  agency  believes  that  the  results  of 
this  study  confirm  the  lack  of  solubility 
of  NMPABAO  at  concentrations  of  0.73 
to  2.92  mg/mL  and  the  moderate 
solubility  of  NMPABAO  at 
concentrations  of  182.5  and  365  Mg/mL, 
thus  explaining  some  of  the  questions 
raised  by  the  results  of  the  first  DNA 
repair  assay  (Ref.  5)  discussed  above. 
Furthermore,  cytotoxicity  was  evident 
in  hepatocyte  cultures  between  11.4  and 
365  Mg/mL  NMPABAO,  which  suggests 
that  NT^ABAO  reached  the  cells  at  the 
bottom  of  the  culture  dish  at  these  dose 
levels.  NMPABAO  and  padimate  O  do 
not  appear  to  damage  DNA,  as  evaluated 
by  the  DNA  repair  assay,  at  non-toxic 
doses  when  the  chemical  is  soluble  in 
the  medium,  at  cytotoxic  doses  when 
the  chemical  is  both  soluble  and 
partially  soluble  in  the  medium,  and  at 
non-cytotoxic  doses  when  the  chemical 
is  insoluble  in  the  medium. 

The  structure-activity  relationships  in 
carcinogenesis  by  N-nitroso  compounds 
have  been  reviewed  (Ref.  9).  Some  250 
N-nitroso  compounds  have  been  studied 
in  rats,  and  many  have  been  studied  in 
mice  and  hamsters,  to  provide  reliable 
carcinogenesis  data.  The  similar 
carcinogenic  actions  of  certain  groups  of 
N-nitroso  compounds  can  be  related  to 
their  generation  of  similar  simple 
moieties  having  certain  organs  as  their 
target. 

Although  NMPABAO  has  not  been 
tested  in  an  animal  bioassay  for 
carcinogenesis,  certain  predictions  can 
be  made  based  on  its  chemical  structure. 
Most  nitrosamines  that  are  carboxylic 
acids  or  esters  are  not  carcinogenic, 
probebly  due  primarily  to  their  being 
ionized  (esters  are  likely  to  be 
hydrolyzed),  which  prevents  their  entry 
into  cells;  and  also  possibly  because  of 
electronic  effects  (Ref.  9).  For  example, 
N-nitrosopiperdine  (which  is 


structurally  related  to  NMPABAO) 
produces  tumors  of  the  nasal  mucosa, 
esophagus,  and  liver  of  the  rat.  An 
esterified  derivative,  a-phenyl-2- 
piperidinacetic  acid  methyl  ester,  tested 
negative  for  carcinogenesis  in  the  rat. 
Based  on  this  correlation,  esterification 
of  a  carcinogenic  nitrosamine  greatly 
reduces  or  eliminates  the  carcinogenic 
potential  of  the  compound.  Chemically, 
NMPABAO  is  an  ester  of  a  carboxyHc 
acid  and,  based  on  its  chemical 
structure,  would  not  be  predicted  to  be 
carcinogenic  in  an  animal  bioassay. 

2.  Analytical  Methods 

The  agency  informed  industry  trade 
associations  of  this  potential  problem 
and  a  need  for  immediate  examination 
in  letters  dated  July  25, 1989,  to  the 
CTFA  (Ref.  10)  and  the  MDMA  {Ref.  11), 
In  those  letters,  the  agency  stated  that  it 
intended  to  reopen  the  administrative 
record  for  OTC  sunscreen  drug  products 
for  the  submission  of  information  and 
data  regarding  (1)  the  presence  of 
nitrosamine  contaminates  in  padimate 
O  and  other  sunscreen  ingredients  with 
a  related  chemical  structure  and  (2)  the 
effect  such  contaminants  may  have  on 
the  safety  of  these  ingredients.  After 
those  letters  were  issued,  it  became 
apparent  that  this  problem  was  more 
complex  than  originally  thought  and 
that  it  could  not  be  resolved 
immediately.  Because  industry  and  the 
agency  began  addressing  this  problem 
quickly,  the  agency  determined  that  it 
was  not  necessary  to  reopen  the 
administrative  record  for  the  rulemaking 
for  OTC  sunscreen  drug  products  prior 
to  the  pubhcation  of  this  tentative  6nal 
monograph.  

After  tnese  letters  were  sent  to  CTFA 
and  NDMA,  a  comment  was  submitted 
to  the  agency  (Ref.  12)  asserting  that  the 
FDA  assay  method  for  nitrosamines  is 
inappropriate  for  sunscreen-containing 
drug  products.  The  comment  stated  that 
this  method  actually  creates  conditions 
for  artifact  nitrosation  to  occur  during 
the  sample  preparation  phase.  The 
comment  submitted  a  proposed 
alternative  assay  method  for 
determining  trace  levels  of  NMPABAO 
in  commercial  sunscreens.  The 
comment  asserted  that  the  design  of  its 
method  overcomes  potential  artifact 
nitrosation.  The  assay  method  proposed 
by  the  comment  utilizes  a  HPLC/ 
Thermal  Energy  Analyzer  The  comment 
maintained  that  its  method  avoids  the 
technical  pitfalls  of  the  FDA  method  (1) 
by  using  hexane  in  place  of 
dichloromethane  as  the  extracting 
solvent  and  (2)  by  not  using  extraneous 
quenching  agents,  such  as  ammonium 
sulfamate.  Stating  that  its  method  is 
simple,  direct,  and  does  not  involve 
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"foreign"  reagents,  the  comment  added 
that  the  method  demonstrates  excellent 
recovery  of  NMPABAO  from  spiked 
samples.  The  comment  added  that,  in 
hmited  trials,  recovery  of  NMPABAO 
from  spiked  samples  has  been 
demonstrated  to  be  up  to  90  percent 
depending  upon  the  complexity  of  the 
sample  being  assayed.  The  comment 
maintained  that,  conversely,  one  sample 
assayed  by  the  FDA  method  showed 
approximately  1.500  ppb  of  NMPABAO. 
However,  the  same  sample  showed  less 
than  20  ppb  (lowest  detectable  limit)  of 
NMPABAO  when  assayed  by  the 
comment's  proposed  HPLC/Thermal 
Energy  Analyzer  method.  The  comment 
maintained  that  this  discrepancy  is 
further  evidence  that  the  FDA  method 
generates  artifact  nitrosamines. 

The  agency  recently  received  new 
data  (Ref.  13)  purporting  to  verify  the 
vaUdity  of  the  alternative  assay  method 
proposed  by  the  comment  (Ref.  12).  A 
series  of  experiments  were  undertaken 
by  two  independent  laboratories.  These 
experiments  included  studies  to 
establish  the  linearity  of  the  HPLC- 
Thermal  Energy  Analyzer  detector 
response,  to  measure  the  original 
background  levels  of  NMPABAO  in  the 
lotion,  to  determine  the  recovery  and 
reproducibiUty  of  NMPABAO  from 
spiked  lotion,  and  to  ascertain  if  the 
method  itself  promotes  artifactual 
formation  of  NMPABAO.  Both 
laboratories  used  the  same  SPF  15 
sunscreen  lotion  containing  8  percent 
padimate  O  and  the  same  batch  of 
purified  NMPABAO.  The  results 
obtained  by  both  laboratories  agree  well 
and  demonstrate  that  the  proposed 
alternative  method  can  be  performed  by 
analysts  in  different  laboratories  to  yield 
reproducible  and  accurate 
determinations  of  NMPABAO  in 
commercial  sunscreen  drug  products. 
The  data  demonstrate  that  the  method  is 
applicable  to  all  vehicle  systems 
evaluated  thus  far,  including  lotions, 
creams,  gels,  and  oils.  The  results  show 
a  minimum  detectable  limit  of 
approximately  30  ppb  by  this 
procedure,  NMPABAO  recovery  of 
greater  than  80  percent,  and  high 
reproducibility.  The  results  demonstrate 
that  the  procedure  does  not  generate 
NMPABAO  artificially  during  the 
sample  preparation. 

The  proposed  alternative  assay 
method  was  used  by  one  of  the 
laboratories  to  evaluate  22  randomly 
selected  commercial  sunscreen  drug 
products  for  NMPABAO  levels.  Four  of 
these  sunscreen  drug  products 
contained  NMPABAO  at  levels  higher 
than  100  ppb.  The  highest  level  of 
NMPABAO  detected  was  216  ppb. 


The  submission  concluded  that  these 
studies,  as  well  as  the  biological  studies 
submitted  to  the  agency  (Ref.  5), 
indicate  that  the  presence  of  NMPABAO 
in  sunscreen  drug  products  containing 
padimate  O  is  not  a  public  health 
concern.  The  submission  contended 
that,  when  analyzed  using  a 
scientifically  validated  method, 
commercial  simscreen  drug  products 
appear  to  have  insignificant  levels  of 
NMPABAO.  The  submission  concluded 
that  the  results  of  these  tests  support  the 
long  history  of  padimate  O  as  a  safe  and 
effective  sunscreen  ingredient. 

The  agency  recently  reevaluated  its 
method  for  the  identification  and 
determination  of  NMPABAO  (Ref.  14). 
Its  reevaluation  included  recovery 
studies  for  NMPABAO  from 
representative  sunscreen  drug  products, 
as  well  as  studies  of  possible 
chromatographic  interference  with 
NMPABAO  and  of  the  nitrosation 
potential  of  the  test  reagents.  The  tests 
also  investigated,  by  use  of  inhibitors 
and  a  secondary  amine  marker,  the 
occurrence  of  artifact  nitrosation.  The 
basic  method  used  for  detecting 
nitrosation  potential  of  the  sample 
preparation  system  involved  the 
addition  of  a  readily-nitrosatable 
secondary  amine  (marker)  to  the 
product  prior  to  analysis.  Detection  of 
the  nitrosated  marker  would  suggest 
that  one  or  more  components  of  the 
system  had  the  potential  for  causing 
artifact  nitrosation  during  sample 
preparation. 

Tne  agency  found  that  the  solvents 
and  reagents  used  in  its  procedure  for 
assaying  NMPABAO  contained  no 
compounds  that  would  interfere  with 
the  HPLC/Thermal  Energy  Analyzer 
determination  of  NMPABAO.  The 
studies  also  demonstrated  that  the 
presence  of  nitromusk  fragrances  in 
sunscreen  drug  products  would  not 
interfere  with  the  HPLC/Thermal  Energy 
Analyzer  determination  of  NMPABAO. 
The  evaluation  of  Celite  for  nitrosation 
potential  demonstrated  that  some 
batches  contained  a  nitrosating  agent. 
Therefore,  to  avoid  artifact  nitrosation 
resulting  from  Celite  used  in  this 
method,  each  batch  of  Celite  must  be 
tested  for  nitrosating  potential  before 
use.  Results  of  these  studies  also 
showed  tliat  ammonium  sulfamate, 
mixed  tocopherols,  ascorbyl  palmitate. 
squalene,  Volpo  5,  and  ammonium 
sulfamate  mixed  with  Volpo  5  are  not 
effective  as  nitrosation  inhibitors  in 
sunscreen  matrices. 

The  agency  method  was  corroborated 
by  recovery  studies  in  which  a  known 
quantity  of  NMPABAO  and  a  known 
quantity  of  padimate  O  were  added  to 
a  nitrosating  agent-free  sunscreen  drug 


product  that  did  not  contain  padimate 
O.  The  results  of  the  recovery  studies 
indicate  that  this  analytical  method 
adequately  recovers  NMPABAO  from 
sunscreen  matrixes. 

In  June  1990.  the  agency  agreed  to 
participate  in  a  joint  laboratory  study  to 
compare  the  recovery  efficiency  of  its 
analytical  method  for  NMPABAO  and 
the  proposed  alternative  method 
developed  by  a  manufacturer  of 
sunscreen  drug  products  (Ref.  15).  The 
agency  recommended  that  the 
manufacturer  prepare  the  samples  for 
the  study  and  submit  them  to  FDA  as 
"blind"  samples.  The  manufacturer 
submitted  to  FDA  four  50  gram  (g) 
samples,  in  dupUcate,  fortified  with 
NMPABAO  at  different  levels.  The 
manufacturer  also  provided  duplicate 
100  g  blank  lotions  containing  padimate 
O  with  no  added  NMP/VBAO  for  blank 
and  artifact  determinations,  and  a 
reference  NMPABAO  standard  in 
isooctane.  The  manufacturer  disclosed 
to  FDA  the  NMPABAO  fortification 
levels  after  the  analyses  were 
completed.  The  FDA  method  utilized  a 
column  chromatographic  extraction  of  a 
sample-Celite  mixture  with  organic 
solvents,  concentration  of  tlie  resulting 
eluate.  and  determination  of  NMPABAO 
by  HPLC  coupled  to  a  Thermal  Energy 
Analyzer  (Ref.  16).  The  proposed 
alternative  method  involved  partition  of 
a  sample  with  organic  solvent, 
concentration  of  the  extract, 
reconstitution  in  an  organic  solvent, 
centrifugation.  and  analysis  by  HPLC 
coupled  to  a  Thermal  Energy  Analyzer 
(Ref.  13).  Both  methods  utilized  a 
nitrosation  inhibitor  to  prevent 
artifactual  formation  of  NMPABAO 
during  sample  analysis.  The  agency 
analyzed  the  test  samples  using  both  its 
and  the  proposed  alternative  methods. 
The  manufacturer  analyzed  the  samples 
by  the  proposed  alternative  method.  The 
agency  made  two  modifications  to  the 
proposed  alternative  method  before 
analyzing  samples:  (1)  A  valve  between 
the  HPLC  and  the  Thermal  Energy 
Analyzer,  specified  in  the  proposed 
alternative  method  to  divert  the  HPLC 
mobile  phase  from  the  Thermal  Energy 
Analyzer,  was  omitted  because  it  was 
not  available  in  the  FDA  laborator)-.  and 
(2)  a  single  HPLC  column  was  used 
instead  of  the  prescribed  two-column 
system,  because  satisfactory  separation 
of  the  components  of  interest  could  be 
obtained  with  one  column. 

Using  its  methodology  for  NMPABAO 
detection,  the  agency  performed 
duplicate  analyses  of  each  sample  and 
obtained  good  agreement  between 
analyses  of  the  same  samples.  The 
recovery  of  added  NMPABAO  using  the 
FDA  method  ranged  from  39  to  83 
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percent,  with  an  overall  average  of  58 
percent.  The  same  samples  were 
analyzed  using  the  modiRed  proposed 
alternative  method.  Recovery  of  added 
h4MPABA0  ranged  from  56  to  93 
percent,  with  an  overall  average  of  77 
percent.  Using  its  own  method,  the 
manufacturer  reported  recoveries 
ranging  frt)m  79  to  100  percent,  with  an 
overall  average  of  86  percent.  The 
agency  concludes  that  NMPABAO  was 
more  efficiently  recovered  from  the 
sunscreen  matrix  by  the  proposed 
alternative  method  than  by  the  FDA 
method.  Data  obtained  by  the  proposed 
alternative  method  in  both  laboratories 
were  in  good  agreement  throughout  the 
entire  NMPABAO  fortification  range. 

The  agency  has  determined  that 
partial  losses  of  NMPABAO  by  the  FDA 
method  occurred  by  premature  elution 
of  the  N-nitrosamine  during  the 
petroleum  ether  wash  of  the  silica  gel 
column.  Similar  losses  previously 
observed  using  the  FDA  method  were 
found  to  be  caused  by  inactivation  of 
the  silica  gel  by  samples  containing 
significant  water  levels.  The  FDA 
method  was  modified  to  improve 
recovery  efficiency  of  NMPABAO  from 
samples  containing  substantial  amounts 
of  water.  Reanalysis  of  the  sunscreen 
samples  by  the  modified  FDA  method 
resulted  in  recoveries  of  NMPABAO 
ranging  from  78  to  88  percent,  with  an 
average  of  83  percent. 

The  agency  concludes  that  the 
proposed  alternative  method,  as 
modified  by  FDA,  and  the  FDA  method, 
modified  to  accommodate  matrices  with 
high  levels  of  water,  result  in 
comparable  recoveries  of  NMPABAO 
from  a  sunscreen  drug  product. 
Although  the  proposed  alternative 
method  provides  the  most  accurate 
recoveries  of  NMPABAO,  either  method 
can  successfully  detect  NMPABAO  in 
sunscreen  drug  products  without 
artifact  formation. 

3.  Photostability  Data 

One  comment  submitted  data  (Ref.  13) 
that  included  the  results  of 
photostability  studies  of  NMPABAO. 
The  results  show  that  NMPABAO,  even 
in  films  containing  UV  absorbers,  is 
extremely  unstable  when  exposed  to  UV 
light.  When  added  to  sunscreen  lotions 
of  both  low  (SPF  4)  and  high  {SPF  25) 
photoprotection  levels,  NMPABAO 
decomposed  rapidly.  After  exposure  to 
radiation  for  1  minute,  approximately 
50  percent  of  the  NMPABAO  in  the  SPF 
25  product  and  80  percent  of  the 
NMPABAO  in  the  SPF  4  product  were 
degraded.  After  exposure  for  4  minutes, 
the  extent  of  NMPABAO  decomposition 
was  91  percent  for  the  SPF  25  product 
and  97  percent  for  the  SPF  4  product. 


The  agency  also  conducted  a  study 
designed  to  investigate  the 
photodecomposition  of  NMPABAO  in  a 
model  system  and  in  a  commercial 
sunscreen  drug  product  with  an  SPF  of 
15  (Ref  17).  The  model  system 
consisted  of  dimethyl  silicone  as  the 
carrier  base,  approximately  3,000  ppb 
NMPABAO,  and  either  0  or  4  percent 
padimate  O.  The  commercial  sunscreen 
drug  product  contained  padimate  O  and 
approximately  14,000  ppb  NMPABAO. 
Samples  of  the  model  system  and  the 
sunscreen  product  were  exposed  to  UV 
radiation  from  a  high  intensity  solar 
simulator  for  periods  of  up  to  60 
minutes,  with  1  minute  of  exposure 
being  approximately  equivalent  to  0.2 
MED.  The  samples  were  spread  on  glass 
plates  as  films  of  approximately  20 
micrometer  (^m)  for  the  model  system 
and  approximately  150  |xm  for  the 
commercial  product.  NMPABAO 
concentrations  were  determined  by 
HPLC  separation  and  Thermal  Energy 
Analyzer  detection  before  and  after  UV 
radiation  exposure.  NMPABAO  in  the 
model  system  was  totally  decomposed 
following  exposure  of  1  minute  (i.e., 
radiation  equivalent  to  approximately 
0.2  MED)  even  in  the  presence  of  4 
percent  padimate  O.  The  decomposition 
of  the  NMPABAO  in  the  commercial 
sample  was  found  to  follow  first  order 
reaction  kinetics;  the  half-life  was  2.6 
minutes,  i.e.,  approximately  0.5  MED. 
The  results  of  this  study  indicate  that 
NMPABAO  decomposes  upon  exposure 
to  UV  radiation  and  corroborate  the 
photodegradation  results  submitted  to 
the  agency  (Ref.  13). 

4.  Conclusions 

Two  analytical  methods  with  which 
NMPABAO  contamination  of  OTC 
sunscreen  drug  products  can  be 
accurately  determined  are  available:  (1) 
The  agency's  method  (Refs.  1  and  14), 
and  (2)  the  method  submitted  by  one  of 
the  comments  (Ref  12).  Either  method 
can  successfully  detect  NMPABAO  in 
OTC  sunscreen  drug  products. 

Regarding  the  safety  concerns 
associated  with  the  presence  of 
NMPABAO  in  padimate  O-conlaining 
sunscreen  drug  products,  the  agency 
notes  that  the  toxicological  data 
available  to  the  agency  at  this  time 
indicate  that  NMPABAO  does  not  have 
mutagenic  or  carcinogenic  potential. 
Although  the  agency  does  not 
contemplate  additional  toxicological 
testing  at  this  time,  it  cannot  be  stated 
with  certainty  that  NMPABAO  is  not 
carcinogenic.  This  can  only  be  resolved 
by  a  carcinogenic  bioassay.  The  agency 
is  not  planning  any  such  studies  nor  is 
it  aware  of  any  such  studies  currently  in 
progress.  However,  the  agency  believes 


that  the  risk  associated  with  NMPABAO 
contamination  of  sunscreen  drug 
products  is  very  low.  For  example,  in 
addition  to  low  mutagenicity  and 
carcinogenicity  potential,  photostability 
studies  dome  with  NMPABAO 
demonstrate  that  the  nitrosamine 
decomposes  rapidly  when  exposed  to 
UV  radiation  (Refs.  13  and  17). 

The  agency  believes  that  padimate  O, 
if  formulated  in  a  sunscreen  drug 
product  properly,  is  a  safe  and  effective 
sunscreen  ingredient.  The  presence  of 
NMPABAO  in  padimate  O-containing 
sunscreen  drug  products  is  the  result  of 
poor  manufacturing  practices,  and 
demonstrates  that  die  product  has  not 
been  formulated  properly.  For  example, 
the  agency  recently  analyzed  25 
commercially  available  sunscreens  for 
NMPABAO  (Ref.  18).  NMPABAO  was 
found  in  11  samples  at  levels  up  to 
21,020  ppb.  Four  of  these  samples  also 
contained  2-bromo-2-nitro-l,3- 
propanediol,  an  indirect  nitrosating 
agent.  If  these  products  were  formulated 
without  the  nitrosating  agent,  there 
would  be  no  nitrosamine 
contamination. 

According  to  §  330.1(a),  OTC 
sunscreen  drug  products  must  be 
manufactured  in  compliance  with 
current  good  manufacturing  practices, 
as  established  in  21  CFR  Parts  210  and 
211.  The  agency  believes  that  the 
presence  of  NMPABAO  in  sunscreen 
drug  products  indicates  that  the  product 
has  not  been  manufactured  under 
current  good  manufacturing  practices, 
and  therefore,  the  product  is  adulterated 
under  section  501  (a)  of  the  act  (21 
U.S.C.  351(a)).  The  agency  is 
considering  establishing  limits  for  the 
amount  of  NMPABAO  tliat  may  be 
present  in  a  sunscreen  drug  product.  If 
these  limits  were  surpassed,  the  product 
would  be  considered  to  be  adulterated. 
Although  not  proposed  in  this  tentative 
final  monograph,  the  agency  is 
including  for  comment  a  proposal  that 
OTC  sunscreen  drug  products  must 
contain  less  than  500  ppb  of 
NMPABAO. 

As  stated  above,  the  agency  believes 
that  padimate  O  is  a  safe  and  effective 
OTC  sunscreen  ingredient.  Therefore,  in 
this  tentative  final  monograph, 
padimate  O  remains  in  Category  I. 
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B.  Sunless  Tanning/Tanning 
Accelerator  Products 

The  agency  is  aware  of  several  sunless 
tanning/tanning  accelerator  products 
that  are  available  commercially  (Ref.  1). 
These  products  include  various 
ingredients  that  are  purported  to  either: 
(Ij  Give  the  user  the  appearance  of  a  tan 
by  coloring  the  skin,  or  (2)  accelerate  the 
actual  tanning  process. 

In  the  first  case,  the  tanning  effect  is 
accomplished  either  by  an  externally 
apphed  dye  such  as  dihydroxyacetone 
or  by  orally  ingested  carotenoid  dyes 
(tanning  pills)  such  as  canthaxanthin. 
Products  containing  dihydroxyacetone 
rely  upon  a  Schiff  Base  formation 
between  dihydroxyacetone  (or  its 
glyceraldehyde  tautomar)  and  amino  or 
imino  moieties  associated  with  the 
keratin  of  the  stratum  comeum.  These 
Schi^  Bases  then  undergo 
condensation-polymerization  reactions 
to  yield  dark-colored  melanoidins  (Ref. 
2).  Dihydroxyacetone  is  approved  for 
use  in  externally  applied  drugs  and 
cosmetics  to  impart  color  to  the  human 
body.  (See  21  CFR  73.1150  and 
73.2150.)  Dihydroxyacetone  may  also  be 
combined  with  lawsone  as  a  Category  I 
sunscreen  ingredient  in  this  tentative 
final  monograph. 

The  Panel  concluded  that  lawsone  in 
conjunction  with  dihydroxyacetone  is 
safe  and  effective  for  OTC  use  as  a 
sunscreen.  The  Panel  reviewed  a 
marketed  product  composed  of  two 
lotions  packaged  together  and  labeled  to 
be  applied  separately  and  in  sequence. 
The  Panel  recommended  that  when  the 
two  ingredients  are  used  separately  and 
sequentially,  the  combination  can  be 
classified  as  Category  I  (43  FR  38206  at 
38235).  Each  ingredient  when  used 
alone  cannot  be  classified  as  a  Category 
I  sunscreen.  The  submitted  data 
indicated  that  the  two-solution  product 
provides  sunscreen  protection  which 
varies  considerably  among  individuals, 
depending  on  such  factors  as 
susceptibility  of  the  skin  to  fixing  of  the 
active  ingredients,  thickness  of  the 
keratin  layer  where  the  sunscreen 
resides,  number  of  daily  applications. 
degree  of  individual  photosensitivity, 
and  amount  of  UV  radiation  received 
(43  FR  38235).  The  Panel  recommended 
Category  I  labeling  for  sunscreen  active 
ingredients  and  the  following  warnings: 
(i)  "This  is  a  two  lotion  product.  Do  not 
mix  the  contents  of  the  two  solutions. 
Use  both  solutions,  for  use  of  one  alone 
will  not  provide  protection."  (ii)  "Use 
only  on  skin  free  of  rash  and  abrasions." 
(iii)  "May  stain  clothing  when  fi-eshly 
applied." 


Canthaxanthin,  which  has  been  used 
in  tanning  pills,  enters  the  blood  stream 
after  ingestion  and  is  partially  deposited 
in  skin  tissue,  giving  the  skin  a  tan-like 
color.  Although  this  compound  is 
approved  for  use  at  very  low  levels  as 
a  color  additive  in  some  foods  and  drugs 
(see  21  CFR  73.75  and  73.1075).  it  is  not 
approved  at  any  level  for  use  in  tanning 
pills  to  impart  color  to  the  human  body. 
Tanning  pills  containing  canthaxanthin 
or  any  other  carotenoid  additives  are 
considered  adulterated  cosmetics  and. 
consequently,  may  not  be  legally 
marketed.  See,  e.g.,  U.S.  v.  Ei^t 
Unlabeled  Cases  of  an  Article  of 
Cosmetic.  888  F.2d  945  (2nd  Cir.  1989) 
Some  reports  of  adverse  reactions 
associated  with  "tanning  pills"  Jiave 
mentioned  aplastic  anemia,  allergic 
reactions,  stomach  cramps,  hepatitis, 
nausea,  diarrhea,  and  deposition  of  the 
color  in  the  retina  of  the  eye  (Refs.  3.  4, 
and  5). 

In  the  case  of  acceleration,  the  tanning 
process  is  supposedly  hastened  by 
stimulating  the  production  of  melanin 
by  ingredients  such  as  tyrosine  or 
tyrosine  derivatives.  These  derivatives 
supposedly  increase  the  substrate 
available  for  tyrosinase  enzyme  action. 
Tyrosinase  is  a  key  enzyme  in 
melanogenesis  (Ref.  6).  The  use  of 
tyrosine  is  based  upon  the  presumption 
that  it  penetrates  the  skin,  increases  the 
tyrosine  content  of  the  melanocytes,  and 
thus  enhances  melanin  formation.  This 
effect  has  not  been  convincingly 
substantiated  in  the  scientific  literature. 
The  agency  notes  that  any  product 
purporting  to  "accelerate  the  tanning 
process"  or  "stimulate  the  production  of 
melanin"  is  claiming  to  affect  the 
structure  and  function  of  the  body  and, 
therefore,  is  a  drug.  The  agency  is  not 
aware  of  any  data  demonstrating  that 
tyrosine  or  its  derivatives  are  effective 
in  stimulating  the  production  of 
melanin.  Thus,  any  product  containing 
tyrosine  or  its  derivatives  and  claiming 
to  accelerate  the  tanning  process  is  an 
unapproved  new  drug. 

The  agency  is  concerned  about  the 
health  hazards  associated  with  using 
products  labeled  for  tanning  purposes 
that  do  not  contain  sunscreen 
ingredients.  The  agency  tentatively 
finds  that  the  majority  of  consumers 
expect  sunburn  protection  from 
suntanning  products,  whether  the 
product  contains  a  sunscreen  ingredient 
or  not.  Because  of  the  serious 
consequences  of  overexposure  to  the 
sun,  the  agency  considers  it  important 
for  consumers  to  know  whether  a 
suntanning  product,  including  sunless 
tanning  products,  contains  a  sunscreen 
ingredient  or  not.  Therefore,  in 
conjunction  with  this  tentative  final 
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monograph,  the  agsncy  is  proposing  to 
amend  the  cosmetic  regulations  in  21 
GFR  part  700  by  adding  §  740.19  as 
follows:  "  Suntanning  preparations.  The 

labeling  of  suntanning  preparations  that 
do  not  contain  a  sunscreen  ingredient 
must  display  the  fbllowlng  warning: 
'Warning — This  product  does  not 
contain  a  sunscreen  and  does  not 
protect  against  sunburn."*  This  warning 
also  applies  to  sunless  tanning  lotions. 
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The  agency  has  examined  the 
economic  consequences  of  this 
proposed  rulemaking  in  conjunction 
with  other  rules  resulting  from  the  OTC 
drug  review.  In  a  notice  published  in 
the  Federal  Register  of  February  8, 1983 
(48  FR  5806),  the  agency  annoiinced  the 
availabiiity  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  OrdM'  12291.  The 
economic  assessment  also  concluded 
that  the  overall  OTC  drug  review  was 
not  likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354). 
Therefore,  this  sunscreen  proposed  rule, 
which  applies  only  to  a  single  drug 
category,  does  not  require  a  regulatory 
impact  analysis  or  a  regulatory 
flexibility  analysis. 

The  agency  rscognizes,  however,  that 
some  products  currently  marlceted  by 
manufacturers  as  cosmetics  would  be 
affected  by  this  rulemaking,  e.g., 
suntanning  products,  and  daily  use 
make-up  piepafationa  and  skin  lotions 
that  cantein  sunscreens  or  make  drug 
claims.  The  presence  of  a  simscjsea 
ingredient  in  such,  products  and  labeling 
that  includes  a  drug  claim  would  cause 


these  products  to  be  drugs  under  the  act. 
While  all  affected  firms  u«  currently 
subject  to  general  regulatory 
requii^ments  under  the  act.  some 
companies  would  be  subject,  for  the  first 
time,  to  current  good  manufacturing 
practices  (CGMP)  for  drugs,  as 
established  in  21  CFR  Parts  210  and 
211.  The  agency  has  Umited  data  but 
believes  that  most  major  manirfacturers 
of  sunscreen-containing  products 
already  follow  these  procedures  and  are 
familiar  with  agency  regulations  for 
manufacturing  drug  products.  In 
addition,  some  states,  including 
California  and  New  York,  regubte 
cosmetic  products  as  drugs  and  conduct 
on-site  inspections  of  manufacturing 
facilities. 

Nonetheless,  some  clear  differences 
exist  between  cosmetic  and  drug 
regulations.  For  example,  current 
agency  regulations  allow  for  the 
voluntary  registration  of  cosmetic 
manufacturers,  while  registration  is 
compulsory  for  drug  manufacturers.  The 
agency  attempts  to  inspect  each  drug 
manufecturer  every  two  years,  whereas 
cosmetic  inspections  are  done  less 
frequently.  Therefore,  many  current 
cosmetic  plants  can  expect  more 
frequent  inspection  as  drug 
manufacturers. 

The  agency  has  attempted  to  define 
the  possible  economic  consequences  of 
this  proposal  but  has  been  hindered  by 
the  paucity  of  data  concerning  the 
manufacture  of  these  products.  The 
industry  segment  that  currently 
manufacturers  sunscreen-containing 
lipsticks,  skin  lotions,  and  make-up 
preparations  that  would  be  covered  by 
this  regulation  would  need  either  to:  (1) 
Reformulate  and/or  relabel  these 
products  to  eliminate  sunscreen 
ingredients  and  omit  drug  claims,  or  (2) 
comply  with  drug  regulations  if  they  do 
not  already  do  so.  The  agency  will 
continue  to  gather  economic 
information  and  solicit  industry 
comment  on  the  extent  of  any  additional 
costs  of  compliance,  or  other  regulatory 
burdens,  that  would  be  associated  with 
this  proposed  rule. 

In  adoition,  the  agency  specifically 
invites  public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  rulemaking  would  have 
on  OTC  sunscreen  drug  products  or  on 
manufacturerg  who  elect  to  reformulate 
or  relabel  their  productfs)  so  that  the 
products'  status  would  continue  to  be 
cosmetics.  Types  of  impact  may 
include,  but  are  not  limited  to,  costs 
associated  with  product  testing, 
relabeling,  repackaging,  reformulating, 
or  costs  related  to  conversion  to  drug 
manufacturing  capabilities  to  meet 
CGMPs.  Comments  regarding  the  impact 


of  this  rulemaking  should  be 
accompanied  by  appropriate 
documentation.  Because  the  agency  has 
not  previously  invited  specific  comment 
on  the  economic  impact  of  the  OTC 
drug  review  on  sunscreen  drug 
products,  a  period  of  180  days  firom  the 
date  of  publication  of  this  proposed 
rulemaking  in  the  Federal  Register  will 
be  provided  for  comments  on  this 
subject  to  be  developed  and  submitted^ 
The  agency  will  evaluate  any  comments 
and  supporting  data  that  are  received 
and  will  reassess  the  economic  impact 
of  this  rulemaking  in  the  preamble  to 
the  final  rule. 

The  agency  has  determined  under  21 
CFR  25.24{c)(8}  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
November  8, 1993,  submit  to  the 
Dockets  Management  Branch  wdttian 
comments,  objections,  or  requests  for 
oral  hearing  before  the  Commissioner  on 
the  proposed  regulation.  A  request  for 
an  oral  hearing  must  specify  points  to  be 
covered  and  time  requested.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  November  8, 1993.  Three 
copies  of  all  comments,  objecdons,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests  may 
be  seen  in  the  office  above  betwemi  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before  May 
12. 1994,  may  also  submit  in  writing 
new  data  demonstrating  the  safety  and 
effectiveness  of  those  conditions  not 
classified  in  Category  I.  Written 
comments  on  the  new  data  may  be 
submitted  on  or  before  July  12, 1994. 
These  dates  are  consistent  with  the  time 
periods  specified  in  the  agency's  final 
rule  revising  the  procedural  regulations 
for  reviewing  and  classifying  OTC 
drugs,  published  in  the  Federal  Register 
of  September  29,  1981  (48  FR  47730). 
Three  copies  of  all  data  and  comments 
on  the  data  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy, 
and  all  data  and  comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  Data  and  comments  should 
be  addressed  to  the  Dockets 
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Management  Branch.  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of 
the  administrative  record  on  July  12, 
1994.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a  final 
monograph  is  published  in  the  Federal 
Register,  unless  the  Commissioner  finds 
good  cause  has  been  shown  that 
warrants  earlier  consideration. 

List  ofSubiects  in  21  CFR 

Part  352 

Labeling,  Over-the-counter  drugs. 
Sunscreen  drug  products. 

Part  700 

Cosmetics,  Packaging  and  containers. 
Part  740 

Cosmetic  product  warning  statements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  Chapter  I  be  amended  as 
follows: 

1.  Part  352  is  added  to  read  as  follows: 

PART  352— SUNSCREEN  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Subpart  A— Oenarai  Provlaiona 


S«c. 

3S2.1 

352.3 


Scope. 
Definitions. 


Subpart  B— Active  Ingrediants 

352.10    Sunscreen  active  ingredients. 
352.20    Permitted  combinations  of  active 
ingredients. 

Subpart  C—LatMlino 

352.50    Principal  display  panel  of  all 

sunscreen  drug  products. 
352.52    Labeling  of  sunscreen  drug 

products. 
352.60    Labeling  of  permitted  combinations 

of  active  ingredients. 

Subpart  D— Taathftg  Procaduraa 

352.70  Standard  sunscreen. 

332.71  Light  source  (solar  simulator). 

352.72  General  testing  procedures. 

352. 73  Determination  of  SPF  value. 

352.76  Determination  if  a  product  is  water 
resistant  or  very  water  resistant. 

352.77  Test  Modifications. 

Authority:  Sees.  201,  501,  502.  503,  505. 
510,  701  of  the  Federal  Food,  Drug,  and 
Ck>$metic  Act  (21  U.S.C.  321,  351.  352,  353, 
355.  360.  371). 


Subpart  A— General  Provisions 

1352.1    Scope. 

(a)  An  over-the-counter  sunscreen 
drug  product  in  a  form  suitable  for 
topical  administration  is  generally 
recognized  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  part  and  each  general 
condition  establi^ed  in  §  330.1  of  this 
chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Title  21  unless  otherwise  noted. 

f  352.3    Daflnitlons. 

As  used  in  this  part:  (a)  Minimal 
erythema  dose  (MED).  TTie  smallest  dose 
of  ultraviolet  (UV)  radiation  (expressed 
as  Joules  per  meter  squared)  that 
produces  redness  reaching  the  borders 
of  the  exposure  site. 

(b)  Product  category  designation 
(PCD).  A  labeling  designation  for 
sunscreen  drug  products  to  aid  in 
selecting  the  type  of  product  best  suited 
to  an  individual's  complexion 
(pigmentation)  and  desired  response  to 
UV  radiation. 

(1)  Minimal  sun  protection  product.  A 
sunscreen  product  that  provides  a  sun 
protection  factor  (SPF)  value  of  2  to 
under  4.  and  offers  the  least  protection. 
but  permits  suntanning. 

(2)  Moderate  sun  protection  product. 
A  sunscreen  product  that  provides  an 
SPF  value  of  4  to  under  8.  and  offers 
moderate  protection  from  sunbuming, 
but  permits  some  suntanning. 

(3}  High  sun  protection  product.  A 
sunscreen  product  that  provides  an  SPF 
value  of  8  to  under  12,  offers  high 
protection  from  sunbuming,  and 
permits  limited  suntanning. 

(4)  Very  high  sun  protection  product. 
A  sunscreen  product  that  provides  an 
SPF  value  of  12  to  under  20,  offers  very 
high  protection  from  sunbuming,  and 
permits  little  or  no  suntanning. 

(5)  Ultra  high  sun  protection  product. 
A  sunscreen  product  that  provides  an 
SPF  value  of  20  to  30,  offers  the  most 
protection  from  sunbuming,  and 
permits  no  suntanning. 

(c)  Sunscreen  active  ingredient.  An 
active  ingredient  that  absorbs  at  least  85 
percent  of  the  radiation  in  the  UV  range 
at  wavelengths  from  290  to  320 
nanometers,  but  may  or  may  not 
transmit  radiation  at  wavelengths  longer 
than  320  nanometers. 

(d)  Sunscreen  opaque  sunblock.  An 
opaque  sunscreen  active  ingredient  that 
reflects  or  scatters  all  light  in  the  UV 
and  visible  range  at  wavelengths  from 
290  to  777  nanometers  and  thereby 
prevents  or  minimizes  suntan  and 
sunburn. 


(e)  Sun  protection  factor  (SPF)  value. 
The  UV  energy  required  to  produce  an 
MED  on  protected  skin  divided  by  the 
UV  energy  required  to  produce  an  MED 
on  unprotected  skin,  which  may  also  be 
defined  by  the  following  ratio:  SPF 
value  =  MED  (protected  skin  (PS))/MED 
(unprotected  skin  (US)),  where  MED 
(PS)  is  the  minimal  erythema  dose  for 
protected  skin  after  application  of  2 
milligrams  per  square  centimeter  of  the 
final  formulation  of  the  sunscreen 
product,  and  MED  (US)  is  the  minimal 
erythema  dose  for  unprotected  skin,  i.e., 
skin  to  which  no  sunscreen  product  has 
been  applied.  In  effect,  the  SPF  value  is 
the  reciprocal  of  the  effective 
transmission  of  the  product  viewed  as  a 
UV  radiation  filter. 

Subpart  B— Active  Ingredients 

S  352.1 0    Sunscreen  active  Ingredients. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  in  the  concentration  established 
for  each  ingredient,  and  the  finished 
product  provides  a  minimum  sun 
protection  factor  value  of  not  less  than 
2  as  measured  by  the  testing  procedures 
established  in  subpart  D  of  this  part: 

(a)  Aminobenzoic  acid  up  to  15 
percent. 

(b)  Cinoxate  up  to  3  percent. 

(c)  Diethanolamine 
methoxycinnamate  up  to  10  percent. 

(d)  Digalloyl  trioleate  up  to  5  percent. 

(e)  Dioxybenzone  up  to  3  percent. 

(f)  Ethyl  4-[bis(hydroxypropyl)J 
aminobenzoate  up  to  5  percent. 

(g)  Glyceryl  aminobenzoate  up  to  3 
percent. 

(h)  Homosalate  up  to  15  percent. 

(i)  Lawsone  up  to  0.25  percent  with 
dihydroxyacetone  up  to  3  percent. 

(j)  Menthyl  anthranilate  up  to  5 
percent. 

(k)  Octocrylene  up  to  10  percent. 

(1)  Octyl  methoxycinnamate  up  to  7.5 
percent. 

(m)  Octyl  salicylate  up  to  5  percent. 

(n)  Oxybenzone  up  to  6  percent. 

(0)  Padimate  0  up  to  8  percent, 
(p)  Phenylbenzimidazole  sulfonic 

acid  up  to  4  percent. 

(q)  Red  petrolatum  up  to  100  percent. 

(r)  Sulisobenzone  up  to  10  percent. 

(s)  Titanium  dioxide  up  to  25  percent. 

(t)  Trolamine  salicylate  up  to  12 
percent. 

S  352.20    Permitted  combination*  of  active 
Ingredients. 

(a)  Combinations  of  sunscreen  active 
ingredients. 

(1)  Two  or  more  sunscreen  active 
ingredients  identified  in  §  352.10  may 
be  combined  when  used  in  the 
concentrations  established  for  each 
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ingredient  in  paragraph  (a)(2)  of  this 
section  and  the  finished  product  has  a 
minimum  sun  protection  factor  value  of 
not  less  than  2  as  measured  by  the 
testing  procedures  established  in 
subpart  D  of  this  part 

(2)  Sunscreen  activ*  ingredients  shall 
be  used  within  the  following 
concentrations  when  used  in 
combination  with  another  suns(Teen  or 
when  the  combination  is  used  with  any 
other  permitted  active  ingredient: 

(i)  Aminobenzoic  acid  5  to  15  percent. 

(ii)  Cinoxate  1  to  3  percent. 

(iii)  Diethanolamine 
methoxycinnamate  8  to  10  percent. 

(iv)  Digalloyl  trioleate  2  to  5  percent. 

(v)  Dioxybenzone  3  percent. 

(vi)  Ethyl  4-[bis(hydroxypropyl)l 
aminobenzoate  1  to  5  percent. 

(vii)  Glyceryl  aminobenzoate  2  to  3 
percent. 

(viii)  Homosal8te4  to  15  p>ercent. 

(bi)  Lawsone  0.25  percent  with 
dihydrcxyacetone  3  percent. 

(x)  Menthyl  anthranilate  3.5  to  5 
percent. 

(xi)  Octocrylene  7  to  10  percent. 

(xii)  Octyl  methoxyciruiamate  2.0  to 
7.5  percent. 

(xiii)  Octyl  salicylate  3  to  5  percent. 

(xiv)  Oxybenzone  2  to  6  percent. 

(xv)  Padimate  0  1.4  to  8  percent. 

(xvi)  Phenylbenzimidazole  sulfonic 
acid  1  to  4  percent. 

(xvii)  Red  petrolatum  30  to  100 
percent. 

(xviii)  Sulisobenzone  5  to  10  percent. 

(xix)  Titanium  dioxide  2. to  25 
percent. 

(xx)  Trolamine  saUcylate  5  to  12 
percent. 

(b)  Sunscreen  and  skin  protectant 
combinations. 

(1)  Any  single  sunscreen  active 
ingredient  when  used  in  the 
concentration  established  in  §  352.10 
may  be  combined  with  one  or  more  skin 
protectant  active  ingredients  identified 
in  §  347.10(a).  (d).  (e).  (0.  (h),  (i),  and  (j) 
of  this  chapter,  provided  the  finished 
product  has  a  minimum  SPF  value  of 
not  less  than  2  as  measured  by  the 
testing  procedures  established  in 
Subpart  D  of  this  part  and  provided  the 
product  is  labeled  according  to  §  352.60. 

(2)  Two  or  more  sunscreen  active 
ingredients  when  used  in  the 
concentrations  established  in 

§  352.20(a)(2)  may  be  combined  with 
one  or  more  skin  protectant  active 
ingredients  identified  in  §  347.10(a),  (d), 
(e).  (f),  (h).  (i),  and  (j)  of  this  chapter, 
provided  the  finished  product  has  a 
minimum  SPF  value  of  not  less  than  2 
as  measured  by  the  testing  procedures 
established  in  subpart  D  of  this  part  and 
provided  the  product  is  labeled 
according  to  §  352.60. 


(c)  For  sunscreen  and  skin  bleaching 
combinations.  See  §  358.50  of  this 
chapter. 

Subpart  C — Labaling 

1352.50    PrinclpaicflapieypMMlofea 
sunscreen  drug  products. 

In  addition  to  the  statement  of 
identity  required  in  §  352.52,  the 
following  labeling  statements  shall  be 
prominently  placed  on  the  principal 
display  panel: 

(a)  For  products  that  do  not  satisfy  the 
water  resistant  or  very  water  resistant 
sunscreen  product  testing  procedures  in 
§352.76.  "SPF  (insert  tested  SPF  value 
of  the  product  up  to  30)." 

(b)  For  products  that  satisfy  the  water 
resistant  sunscreen  product  testing 
procedures  in  §  352. 76. 

(1)  "Water  Resistant." 

(2)  'SPF=(insert  SPF  value  before 
water  resistant  testing)  before"  (select 
one  of  the  following:  "sweating"  or 
"perspiring")  "or  going  into  the  water. 
SPF=(insert  SPF  value  resulting  from 
water  resistant  testing)  after  40  minutes 
or*  (select  one  of  the  following: 
"sweating"  or  "perspiring")  "or  activity 
in  the  water." 

(c)  For  products  that  satisfy  the  very 
water  resistant  sunscreen  product 
testing  procedures  in  §352.76. 

(1)  "Very  Water  Resistant." 

(2)  "SPF=(insert  SPF  value  before 
very  water  resistant  testing)  before" 
(select  one  of  the  following:  "sweating" 
or  "perspiring")  "or  going  into  the 
water.  SPF=(in.sert  SPF  value  resulting 
from  very  water  resistant  testing)  after 
80  minutes  of  (select  one  of  the 
following:  "sweating"  or  "perspiring") 
"or  activity  in  the  water." 

§  352.52    Labeling  of  sunscresn  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "sunscreen." 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications"  any  of  the  phrases  listed 
in  paragraph  (b)  of  this  section,  as 
appropriate.  Other  truthful  and 
nonmisleading  statements,  des<:ribing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this 
paragraph,  may  also  be  used,  as 
provided  in  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 


(1)  For  products  containing  any 
ingredient  identified  in  §  352. 10— (i) 
"Sunscreen  to  help  prevent  sunburn." 

(ii)  (Select  one  of  the  following: 
"Filters"  or  "Screens")  "out  the  sun's" 
(select  one  of  the  following:  "burning" 
or  "harsh  and  often  harmful")  "rays  to 
prevent  siuibum." 

(iii)  "Allows  you  to  stay  in  the  sun  up 
to  (insert  SPF  of  product  up  to  30)  times 
longer  than  without  sunscreen 
protection." 

(iv)  "Provides  up  to  (insert  SPF  of 
product  up  to  30)  times  your  natural 
protection  from  sunburn." 

(v)  (Select  one  of  the  following: 
"Filters"  or  "Screens")  "out  the"  (select 
one  of  the  following:  "sun's  rays," 
"sun's  harsh  rays,"  or  "sun's  harmful 
rays")  "to  help  prevent"  (select  one  or 
more  of  the  following:  "lip  damage." 
"skin  damage,"  "freckling,"  or  "uneven 
coloration"). 

(vi)  (Select  one  of  the  following: 
"Protects  from"  or  "Shields  from") 
(select  one  of  the  following:  "the 
harmful  rays  of  the  siui"  or  "the  sun") 
"to  help  prevent"  (select  one  or  more  of 
the  following:  "lip  damage,"  "skin 
damage,"  "freckling,"  or  "uneven 
coloration"). 

(2)  Additional  indications.  In  addition 
to  the  indications  provided  above  in 

§  352.52(b)(1),  the  following  may  be 
used: 

(i)  For  products  containing  any 
ingredient  in  §352.10  that  provide  an 
SPF  of  2  to  under  4,  any  of  the  following 
labeling  statements  may  be  used — (A) 
(Select  one  of  the  following:  "Provides 
minimal,"  "Provides  minimum," 
"Minimal,"  or  "Minimum")  "protection 
against  sunburn." 

(B)  "Prolongs  exposure  time  before 
sunburn  occurs." 

(C)  "Permits"  (select  one  of  the 
following:  "tanning"  or  "suntanning") 
"and"  (select  one  of  the  following: 
"reduces  chance  of  or  "minimizes") 
"sunburning." 

(D)  "Helps  prevent  sunburn  on 
limited  exposure  of  untanned  skin." 

(E)  "Helps  to  protect  the  skin  against 
sunburn  while  permitting  tanning." 

(ii)  For  products  containing  any 
ingredient  in  §  352. 10  that  provide  an 
SPF  of  4  to  under  8,  any  of  the  following 
labeling  statements  may  be  used — (A) 
(Select  one  of  the  following:  "Provides 
moderate"  or  "Moderate")  "protection 
against  sunburn." 

(B)  "Prolongs  exposure  time  before 
sunburn  occurs." 

(C)  "Permits"  (select  one  of  the 
following:  "tanning"  or  "suntanning") 
"and"  (select  one  of  the  following: 
"reduces  chance  of  or  "minimizes") 
"sunburning. 
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(D)  "Helps  prevent  sunburn  on 
moderate  exposure  of  untanned  skin." 

(iii)  For  products  containing  any 
ingredient  in  §  352.10  that  provide  an 
SPF  of  8  to  under  12.  any  of  the 
folJowing  labeling  statements  may  be 
used — (A)  (Select  one  of  the  following: 
"Provides  high"  or  "High")  "protection 
against  sunburn." 

(B)  "Prolongs  exposure  time  before 
sunburn  occurs." 

(C)  "Permits"  (select  one  of  the 
following:  "tanning"  or  "suntanning") 
"and"  (select  one  of  the  following: 
"reduces  chance  of  or  "minimizes") 
"sunbuming." 

P)  "Helps  prevent  sunburn." 

(E)  "For  sun-sensitive  skin." 

(F)  "High  protection  against  sunburn 
for  blondes,  redheads,  and  fairskinned 
persons." 

(iv)  For  products  containing  any 
ingredient  in  §  352. 1 0  tliat  provide  an 
SPF  of  12  to  under  20,  any  of  the 
following  labeling  statements  may  be 
used — (A)  (Select  one  of  the  following: 
"Provides  very  high"  or  "Very  high") 
"protection  against  sunburn." 

(B)  "Prevents  sunburn  and  limits 
tanning." 

(C)  "For  sun-sensitive  skin." 

(D)  "Very  high  protection  against 
sunburn  for  blondes,  redheads,  and 
fairskinned  persons." 

(v)  For  products  containing  any 
ingredient  in  §  352.10  that  provide  an 
SPF  of  20  to  30.  any  of  the  following 
labeling  statements  may  be  used — (A) 
(Select  one  of  the  following:  "Provides 
the  most"  or  "The  most")  "protection 
against  sunburn." 

(B)  "Prevents  tanning  and  sunburn." 

(C)  "For  highly  sun-sensitive  skin." 

(D)  "The  most  protection  against 
sunburn  for  blondes,  redheads,  and 
fairskinned  persons." 

(E)  "Provides  the  highest  degree  oV 
(select  one  of  the  following:  "sunburn" 
or  "sunscreen")  "protection  and  permits 
no  tanning." 

(3)  For  products  containing  the  active 
ingredient  identified  in  §  352.10(s)  that 
provide  an  SPF  of  12  to  30,  the  following 
labeling  statement  may  be  used. 
"Reflects  the  burning  rays  of  the  sun." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings:" 

(t)  For  products  containing  any 
ingredient  in  §352.10— {i)  "For  external 
use  only,  not  to  be  swallowed." 

(ii)  "Avoid  contact  with  the  eyes.  If 
contact  occurs,  rinse  eyes  thoroughly 
with  water." 

(iii)  "Discontinue  use  if  signs  of 
irritation  or  rash  appear.  If  irritation  or 
rash  persists,  consult  a  doctor." 

(2)  For  products  containing  the 
ingredient  identified  in  §  352. 10(i)—{i) 


"This  product  consists  of  two  solutions. 
Do  not  mix  the  contents  of  the  two 
solutions.  Use  both  solutions;  one  alone 
will  not  provide  protection." 

(ii)  "Use  only  on  skin  free  of  rash  and 
abrasions." 

(iii)  "May  stain  clothing  when  freshly 
applied." 

(3)  For  products  containing  any 
ingredient  identified  in  §  352.10 
formulated  as  a  lip  balm  or  lipstick.  The 
warning  in  paragraph  (c)(l)(i)  of  this 
section  is  not  required. 

(4)  For  products  containing  any 
ingredient  identified  in  §  352. 10 
formulated  as  a  lipstick.  The  warning  in 
paragraph  (c){l)(ii)  of  this  section  is  not 
required. 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions."  More  detailed  directions 
applicable  to  a  particular  product 
formulation  (e.g.,  cream,  gel,  lotion,  oil, 
spray,  etc.)  may  also  be  included. 

(1)  For  products  containing  any 
ingredient  in  §  352.10  that  do  not  satisfy 
the  water  resistant  or  very  water 
resistant  testing  procedures  in  §352.76. 
"Adults  and  children  6  months  of  age 
and  over:  Apply"  (select  one  or  more  of 
the  following,  as  applicable:  "liberally," 
"generously,"  "smoothly,"  or  "evenly") 
"before  sun  exposure.  Reapply  after 
swimming,  excessive"  (select  one  of  the 
following:  "sweating."  or  "perspiring,") 
"or  anytime  after  towel  drying.  Children 
under  2  years  of  age  should  use 
sunscreen  products  with  a  minimum 
SPF  of  4.  Children  under  6  months  of 
age:  consuh  a  doctor." 

(2)  For  products  containing  any 
ingredient  in  §  352.10  that  satisfy  the 
water  resistant  or  very  water  resistant 
testing  procedures  in  §352.76.  "Adults 
and  children  6  months  of  age  and  over: 
Apply"  (select  one  or  more  of  the 
following,  as  applicable:  "liberally," 
"generously,"  "smoothly,"  or  "evenly") 
"(insert  appropriate  time  interval,  if  a 
waiting  period  is  needed)  before  sun  or 
water  exposure.  Reapply  after"  [select 
one  of  the  following:  "40  minutes"  (if 
water  resistant)  or  "80  minutes"  (if  very 
water  resistant))  "of  swimming  or 
excessive"  (select  one  of  the  following: 
"sweating"  or  "perspiring")  "or  anytime 
after  towel  drying.  Children  under  2 
years  of  age  should  use  sunscreen 
products  with  a  minimum  SPF  of  4. 
Children  under  6  months  of  age:  consult 
a  doctor." 

(3)  For  products  containing  the 
ingredient  identified  in  §  352. 10(i). 
Products  are  composed  of  two  separate 
formulations.  Solution  1  contains  3 
percent  dihydroxyacetone  and  Solution 
2  contains  0.25  percent  lawsone. 
"Adults  and  children  6  months  of  age 


and  over:  Apply  liberally  before  sun 
exposure  as  follows:  First  application. 
The  evening  prior  to  sun  exposure: 
Apply  Solution  1.  Wait  15  minutes  then 
apply  Solution  2  to  the  same  areas  of 
skin.  Wait  until  dried.  Then  repeat 
application  of  solutions  alternately  as 
before  until  a  total  of  three  applications 
of  both  solutions  have  been  applied. 
Leave  on  skin  without  washing. 
Repeated  application.  After  first  day, 
apply  one  application  of  each  solution. 
Reapply  after  swimming  or  after 
excessive"  (select  one  of  the  following 
"sweating"  or  "perspiring")  "or  anytime 
after  towel  drying.  Children  under  2 
years  of  age  should  use  sunscreen 
products  with  a  minimum  SPF  of  4. 
Children  under  6  months  of  age:  consult 
a  doctor." 

(4)  For  products  containing  any 
ingredient  identified  in  §  352. 10  labeled 
with  only  the  indications  in  §  352.52 
(bl(lMv)  and/or  (b)(l)(vij  and  formulated 
as  a  make-up  preparation  or  lipstick. 
"AppW  liberally  as  often  as  necessary." 

(5)  For  products  containing  any 
ingredient  identified  in  §352.10  labeled 
with  only  the  indications  in 

§  352.52(b)(l)(v)  and/or  (b)(l)(vi)  and 
formulated  as  a  lip  balm  or  skin 
preparation.  "Adults  and  children  6 
months  of  age  and  over:  Apply  liberally 
as  often  as  necessary.  Children  under  2 
years  of  age  should  use  sunscreen 
products  with  a  minimum  SPF  of  4. 
Children  under  6  months  of  age:  consult 
a  doctor." 

(e)  Statement  on  product 
performance — (1)  For  products 
containing  any  ingredient  identified  in 
§  352.10,  the  followinj^D  labeling 
claims  may  be  used-^  For  products 
containing  active  ingredientfsj  that 
provide  an  SPF  value  of  2  to  under  4. 
"Minimal  Sun  Protection  Product." 

(ii)  For  products  containing  active 
ingredient(s)  that  provide  an  SPF  value 
of  4  to  under  8.  "Moderate  Sun 
Protection  Product." 

(iii)  For  products  containing  active 
ingredienl(s)  that  provide  an  SPF  value 
of  8  to  under  12.  "High  Sun  Protection 
Product." 

(iv)  For  products  containing  active 
ingredient(s)  that  provide  an  SPF  value 
of  12  to  under  20.  "Very  High  Sun 
Protection  Product." 

(v)  For  products  containing  active 
ingredient(s)  that  provide  an  SPF  value 
of  20  to  30.  "Ultra  High  Sun  Protection 
Product." 

(2)  For  products  containing  any 
ingredient  in  §352.10  that  satisfy  the 
water  resistant  testing  procedures 
identified  in  §  352. 76,  any  of  the 
following  labeling  statements  may  be 
used — (i)  "Retains  its  sun  protection  for 
at  lea.st  40  minutes  in  the  water." 
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(ii)  "Resists  removal  by"  (select  one  of 
the  following:  "perspiring"  or 
"sweating".) 

(iii)  (Select  one  of  the  following: 
"Sweat"  or  "Perspiration")  "resistant." 

(3)  For  products  containing  any 
ingredient  in  §352.10  that  satisfy  the 
very  water  resistant  testing  procedures 
identified  in  ^  352.76,  any  of  the 
following  labiii'.ig  statements  may  be 
used — (i)  "Retains  its  sun  protection  for 
at  least  80  minutes  in  the  water." 

(ii)  "Resists  removal  by"  (select  one  of 
the  following:  "perspirlxig"  or 
"sweating.") 

(iii)  (Select  one  of  the  following: 
"Sweat"  or  "perspiration")  "resistant." 

(4)  For  products  containing  any 
ingredient  identified  in  §352.10.  the 
following  compilation  of  skin  types  and 
SPF's  shall  be  appropriately  included  in 
labeling  as  a  guide. 

Recommended  SuNSCREE^4  Product 
Guide 


Sunburn  and  tanning  his- 
tory 


Always  bums  easily;  rare- 
ly tans. 

Always  bums  easily:  tans 
mlrvmally. 

Bums  rnoderately;  tans 
gradually. 

Bums  mif^imatty,  always 
tans  well. 

Rarely  bums;  tans  pro- 
fusely. 


Recommended 

sun  protecCon 

product 


SPF  20  to  30. 

SPF  12  to  under 

20. 
SPF  8  to  under 

12. 
SPF  4  to  under  8. 

SPF  2  to  under  4. 


(5)  For  products  containing  the  active 
ingredient  identified  in  §  352.10(s)  that 
provide  an  SPF  of  12  to  30,  the  following 
labeling  statement  may  be  used. 
"Sunblock." 

(6)  For  products  containing  any 
ingredient  identified  in  §352.10,  the 
following  labeling  statement  shall  be 
used.  "SUN  ALERT:  The  sun  causes 
skin  damage.  Regular  use  of  sunscreens 
over  the  years  may  reduce  the  chance  of 
skin  damage,  some  types  of  skin  cancer, 
and  other  harmful  effects  due  to  the 
sun." 

(7)  For  products  containing  any 
ingredient  identified  in  §352.10.  Any 
variation  of  the  statement  in 

$  352.52(e)(6)  that  does  not  relate  skin 
aging  or  skin  cancer  as  being  "due  to  the 
sun"  will  cause  the  product  to  be 
misbranded  under  section  502  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

(f)  The  word  physician  may  be 
substituted  for  the  word  doctor  in  any 
of  the  labeling  statements  in  this  part. 

1352.60    Labeling  of  pwmMMl 
combinetlone  o(  active  Ingradient*. 

Statement  of  identity,  indications, 
warnings,  and  directions  for  use, 


respectively,  applicable  to  each 
ingredient  in  the  product  may  be 
combined  to  eliminate  duplicative 
words  or  phrases  so  that  the  resulting 
information  is  clear  and  understandable. 

(a)  Statement  of  identity.  For  a 
combination  drug  product  that  has  an 
established  name,  the  labeling  of  the 
product  states  the  established  name  of 
the  combination  drug  product,  followed 
by  the  statement  of  identity  for  each 
ingredient  in  the  combination,  as 
estabhshed  in  the  statement  of  identity 
sections  of  the  applicable  OTC  drug 
monographs.  For  a  combination  drug 
product  that  does  not  have  an 
established  name,  the  labeling  of  the 
product  states  the  statement  of  identity 
for  each  ingredient  in  the  combination, 
as  established  in  the  statement  of 
identity  sections  of  the  applicable  OTC 
drug  monographs,  unless  otherwise 
stated  below. 

(b)  Indications.  The  labeling  of  the 
product  states  under  the  heading 
"Indications,"  the  indication(s)  for  each 
ingredient  in  the  combination  as 
established  in  the  indications  sections 
of  the  applicable  OTC  drug  monographs, 
unless  otnerwise  stated  in  this 
paragraph.  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  in  the  applicable  OTC 
drug  monographs  or  listed  in  this 
paragraph,  may  also  be  used,  as 
provided  bv  §  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act.  In 
addition  to  the  required  information 
identified  in  this  paragraph,  the  labeling 
of  the  product  may  contain  any  of  the 
"other  allowable  statements"  that  are 
identified  in  the  applicable 
monographs,  provided  such  statements 
are  neither  placed  in  direct  conjunction 
with  information  required  to  appear  in 
the  labeling  nor  occupy  labeling  space 
with  greater  prominence  or 
conspicuousness  than  the  required 
information. 

(1)  For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  In 
addition  to  any  or  all  of  the  indications 
for  sunscreens  in  §  352.52(b),  the 
indication  for  skin  protectants  in 

§  347.50(b)(2)  of  this  chapter  should  be 
used. 

(2)  IReservedj 

(c)  Warnings.  The  labeling  of  the 
product  states,  under  the  heading 
"Warnings,"  the  waming(s)  for  each 


ingredient  in  the  combination,  as 
established  in  the  warnings  section  of 
the  applicable  OTC  drug  monographs 
unless  otherwise  stated  in  this 
paragraph. 

( 1 )  For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  The 
warning  for  skin  protectants  in 

§  347.50(c)(3)  of  this  chapter  is  not 
required. 

(2)  I  Reserved) 

(d)  Directions.  The  labeling  of  the 
product  states,  under  the  heading 
"Directions,"  directions  that  conform  to 
the  directions  established  for  each 
ingredient  in  the  directions  sections  of 
the  applicable  OTC  drug  monographs, 
unless  otherwise  stated  in  this 
paragraph.  When  the  time  intervals  or 
age  limitations  for  administration  of  the 
individual  ingredients  differ,  the 
directions  for  the  combination  product 
may  not  contain  any  dosage  that 
exceeds  those  established  for  any 
individual  ingredient  in  the  applicable 
OTC  drug  monograph(s),  and  may  not 
provide  for  use  by  any  age  group  lower 
than  the  highest  minimum  age  limit 
established  for  any  individual 
ingredient. 

(1)  For  permitted  combinations 
containing  a  sunscreen  and  a  skin 
protectant  identified  in  §  352.20(b).  The 
directions  for  sunscreens  in  §  352.52(d) 
should  be  used. 

(2)  [Reserved) 

Subpart  D— Testing  Procedures 
§  352.70    Standard  sunscreen. 

(a)  Laboratory  validation.  A  standard 
sunscreen  shall  be  used  concomitantly 
in  the  testing  procedures  for 
determining  the  sun  protection  factor 
value  of  a  sunscreen  drug  product  to 
ensure  the  uniform  evaluation  of 
sunscreen  drug  products.  The  standard 
sunscreen  shall  be  an  8-percent 
homosalate  preparation  with  a  mean 
SPF  value  of  4.47  (standard  deviation  = 
1.279).  In  order  for  the  SPF 
determination  of  a  test  product  to  be 
considered  valid,  the  SPF  of  the 
standard  sunscreen  must  fall  within  the 
standard  deviation  range  of  the  expected 
SPF  (i.e.,  4.47  ±  1.279)  and  the  95- 
percent  conHdence  interval  for  the  mean 
SPF  must  contain  the  value  4. 

(b)  Preparation  of  the  standard 
homosalate  sunscreen.  The  standard 
homosalate  sunscreen  is  prepared  from 
two  different  preparations  (preparation 
A  and  preparation  B)  with  the  following 
compositions: 
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compositkdn  of  preparation  a  and 
Preparation  B  of  the  Stand- 
ard Sunscreen 


Ingredients 


Preparation  A: 

LafX)iin  

HomosalatB 

White  petrotatum 

Stearic  acid 

Propylparaben 

Preparation  B: 

Methylparaben  

Edetate  disodium  ..„. 

Propylef>e  glycol  

Triett»rx)lamtr)«  

Purified  water  U.S.P. 


Percent 

by 
weight 


5.00 
8.00 
2.50 
4.00 
005 

0.10 
0.05 
5.00 
1.00 
74.30 


Preparation  A  and  preparation  B  are 
heated  separately  to  77  to  82  "C.  with 
constant  stirring,  until  the  contents  of 
each  part  are  solubilized.  Add 
preparation  A  slowly  to  preparation  B 
while  stirring.  Continue  stirring  until 
the  emulsion  formed  is  cooled  to  room 
temperature  (15  to  30  "C).  Add  sufficient 
purified  water  to  obtain  100  grams  of 
standard  sunscreen  preparation. 

(c)  Assay  of  the  standard  howosalate 
sunscreen.  Assay  the  standard 
homosalate  sunscreen  preparation  by 
the  following  method  to  ensure  proper 
concentration: 

(1)  Preparation  of  the  assay  solvent. 
The  solvent  consists  of  1  percent  glacial 
acetic  acid  (V/V)  in  denatured  ethanol. 
The  denatured  ethanol  should  not 
contain  a  UV  absorbing  denaturant. 

(2)  Preparation  of  a  1 -percent  solution 
of  the  standard  homosalate  sunscreen 
preparation.  Accurately  weigh  1  gram  of 
the  standard  homosalate  sunscreen 
preparation  into  a  100-milliliter 
volumetric  flask.  Add  50  milliliters  of 
the  assay  solvent.  Heat  on  a  steam  bath 
and  mix  %¥ell.  Cool  the  solution  to  room 
temperature  (15  to  30  "C).  Then  dilute 
the  solution  to  volume  with  the  assay 
solvent  and  mix  well  to  make  a  1- 
percent  solution. 

(3)  Preparation  of  the  test  solution 
(1:50  dilution  of  the  1 -percent  solution). 

.Filter  a  portion  of  the  1 -percent  solution 
through  number  1  filter  paper.  Discard 
the  first  10  to  15  milliliters  of  the 
filtrate.  Collect  the  next  20  milliliters  of 
the  filtrate  (second  collection).  Add  1 
milliliter  of  the  second  collection  of  the 
filtrate  to  a  50-milliliter  volumetric 
flask.  Dilute  this  solution  to  volume 
with  assay  solvent  and  mix  well.  This 
is  the  test  solution  (1:50  dilution  of  the 
1 -percent  solution). 

(4)  Spectrophotometric  determination 
Tlte  absorbance  of  the  test  solution  is 
measured  in  a  suitable  double  beam 
spectrophotometer  with  the  assay 


solvent  and  reference  beam  at  a 
wavelencth  near  306  nanometers. 

(5)  Calculation  of  the  concentration  of 
homosalate.  The  concentration  of 
homosalate  is  determined  by  the 
following  formula  which  takes  into 
consideration  the  absorbance  of  the 
sample  of  the  test  solution,  the  dilution 
of  the  1 -percent  solution  (1:50).  the 
weight  of  the  sample  of  the  standard 
homosalate  sunscreen  preparation  (1 
gram),  and  the  standard  absorbance 
value  (172)  of  homosalate  as  determined 
by  averaging  the  absorbance  of  a  large 
number  of  batches  of  raw  homosalate: 
Concentration  of 

homosalate=absorbance  x  50  x  100  x 
172  =  percent  concentration  by  weight. 

S  352.71    Light  aourc*  (solar  aimulirtor). 

A  solar  simulator  used  for 
determining  the  SPF  of  a  sunscreen  drug 
product  should  be  filtered  so  that  it 
provides  a  continuous  emission 
spectrum  from  290  to  400  nanometers 
similar  to  sunlight  at  sea  level  from  the 
sun  at  a  zenith  angle  of  10°;  it  has  less 
than  1  percent  of  its  total  energy  output 
contributed  by  nonsolar  wavelengths 
shorter  than  290  nanometers;  and  it  has 
not  more  than  5  percent  of  its  total 
energy  output  contributed  by 
wavelengths  longer  than  400 
nanometers.  In  addition,  a  solar 
simulator  should  have  no  significant 
time-related  fluctuations  in  radiation 
emissions  after  an  appropriate  warm-up 
time,  and  it  should  have  good  beam 
uniformity  (within  10  percent)  in  the 
exposure  plane.  To  ensure  that  the  solar 
simulator  delivers  the  appropriate 
spectrum  of  UV  radiation,  it  must  be 
measured  periodically  with  an 
accurately-calibrated  spectroradiometer 
system  or  equivalent  instrument. 

S  352.72    Q*n«rai  tMttng  procedure*. 

(a)  Selection  of  test  subjects  (male  and 
female).  Only  fair-skin  volunteers  with 
skin  types  I.  H.  and  III  using  the 
following  guidelines  shall  be  selected: 

Selection  of  Fair-skin  Subjects 

Skin  Type  and  Sunburn  and  Tanning 
History  (Based  on  first  30  to  45  minutes 
sun  exposure  after  a  winter  season  of  no 
sun  exposure.) 
I — Always  burns  easily;  never  tans 

(sensitive). 
II— Always  bums  easily;  tans  minimally 

(sensitive). 
Ill — Bums  moderately;  tans  gradually 

(light  brown)  (normal). 
IV — ^Bums  minimally;  always  tans  well 

(moderate  brown)  (normal). 
V — Rarely  bums;  tans  profusely  (dark 

brown)  (insensitive). 
VI — Never  bums;  deeply  pigmented 

(insensitive). 


A  medical  history  shall  be  obtained 
from  all  volunteers  with  emphasis  on 
the  effects  of  sunlight  on  their  skin.  To 
be  ascertained  are  the  general  health  of 
the  individual,  the  individual's  skin 
type  (I.  II.  or  HI),  whether  the  individual 
is  taking  medication  (topical  or 
systemic)  that  is  known  to  produce 
abnormal  sunlight  responses,  and 
whether  the  individual  is  subject  to  any 
abnormal  responses  to  sunlight,  such  as 
a  phototoxic  or  photoallergic  response. 

(b)  Test  site  inspection.  The  physical 
examination  shall  determine  the 
presence  of  sunburn,  suntan,  scars, 
active  dermal  lesions,  and  uneven  skin 
tones  on  the  areas  of  the  back  to  be 
tested.  The  presence  of  nevi,  blemishes, 
or  moles  will  be  acceptable  if  in  the 
physician's  judgment  they  will  not 
interfere  with  the  study  results.  Excess 
hair  on  the  back  is  acceptable  if  the  hair 
is  clipped  or  shaved. 

(c)  Informed  consent.  Legally  effective 
written  informed  consent  must  be 
obtained  from  all  individuals. 

(d)  Test  site  delineation — (1)  Test  site 
area.  A  test  site  area  serves  as  an  area 
for  determining  the  subject's  MED  after 
application  of  either  the  sunscreen 
standard  or  the  test  sunscreen  product, 
or  for  determining  the  subject's  MED 
when  the  skin  is  unprotected  (control 
site).  The  area  to  be  tested  shall  be  the 
back  between  the  beltiine  and  tlie 
shoulder  blade  (scapulae)  and  lateral  to 
the  midline.  Each  test  site  area  for 
applying  a  product  or  the  standard 
sunscreen  shall  be  a  minimum  of  50 
square  centimeter,  e.g.,  5  x  10 
centimeter.  The  test  site  areas  are 
outlined  with  ink.  If  the  person  is  to  be 
tested  in  an  upright  position,  the  lines 
shall  be  drawn  on  the  skin  with  the 
subject  upright.  If  the  subject  is  to  be 
tested  while  prone,  the  markings  shall 
be  made  with  the  subject  prone. 

(2)  Test  subsite  area.  Each  test  site 
area  shall  be  divided  into  at  least  three 
test  subsite  areas  that  are  at  least  1 
square  centimeter.  Usually  four  or  five 
subsites  are  employed.  Each  test  subsite 
within  a  test  site  area  is  subjected  to  a 
.specified  dosage  of  UV  radiation,  in  a 
series  of  UV  radiation  exposures,  in 
which  the  test  site  area  is  exposed  for 
the  determination  of  the  MED. 

(e)  Application  of  test  materials.  To 
ensure  standardized  reporting  and  to 
define  a  product's  SPF  value,  the 
application  of  the  product  shall  be 
expressed  on  a  weight  basis  per  unit 
area  which  establishes  a  standard  film. 
Both  the  test  sunscreen  product  and  the 
standard  sunscreen  application  shall  be 
2  milligrams  per  square  centimeter.  For 
oils  and  most  lotions,  the  viscosity  is 
such  that  the  material  can  be  applied 
with  a  volumetric  syringe.  For  creams. 
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heavy  gels,  and  butters,  the  product 
shall  be  wanned  slightly  so  that  it  can 
be  applied  volumethcally.  On  heating, 
care  snail  be  taken  so  as  not  to  alter  the 
product's  physical  characteristics, 
especially  separation  of  the 
formulations.  Pastes  and  ointments  shall 
be  weighed,  then  appUed  by  spreading 
on  the  test  site  area.  A  product  shall  be 
spread  by  using  a  finger  cot.  If  two  or 
more  sunscreen  drug  products  are  being 
evaluated  at  the  same  time,  the  test 
products  and  the  standard  simscreen,  as 
specified  in  $  352.70,  should  be  applied 
in  a  blinded,  randomized  manner.  If 
only  one  simscreen  drug  product  is 
being  tested,  the  testing  subsites  should 
be  exposed  to  the  varying  doses  of  UV 
radiation  in  a  randomized  manner. 

(f)  Waiting  period.  Before  exposing 
the  test  site  areas  after  applying  a 
product,  a  waiting  period  of  at  least  15 
minutes  is  required. 

(g)  Number  of  subjects.  A  test  panel 
shall  consist  of  not  more  than  25 
subjects  with  the  number  fixed  in 
advance  by  the  investigator.  From  this 
panel,  at  least  20  subjects  must  produce 
valid  data  for  analysis. 

(h)  Response  criteria.  In  order  that  the 
person  who  evaluates  the  MED 
responses  does  not  know  which 
sunscreen  formulation  was  applied  to 
which  site  or  what  doses  of  UV 
radiation  were  administered,  he/she 


must  not  be  the  same  person  who 
applied  the  sunscreen  drug  product  to 
the  test  site  or  administered  the  doses  of 
UV  radiation.  After  UV  radiation 
exposure  to  the  solar  simulator  is 
completed,  all  immediate  responses 
shall  be  recorded.  These  include  several 
types  of  typical  responses  such  as  the 
following:  an  immediate  darkening  or 
tanning,  typically  greyish  or  purplish  in 
color,  radhig  in  30  to  60  minutes,  and 
attributed  to  photo-oxidation  of  existing 
melanin  granules;  immediate  reddening, 
fading  rapidly,  and  viewed  as  a  normal 
response  of  capillaries  and  venules  to 
heat,  visible  and  IR  radiation;  and  an 
immediate  generalized  heat  response, 
resembling  prickly  heat  rash,  fading  in 
30  to  60  minutes,  and  apparently  caused 
by  heat  and  moisture  generally  irritating 
to  the  skin's  surface.  After  the 
immediate  responses  are  noted,  each 
subject  shall  shield  the  exposed  area 
from  further  UV  radiation  for  the 
remainder  of  the  test  day.  The  MED  is 
determined  22  to  24  hours  after 
exposure.  The  erythema  responses  of 
the  test  subject  should  be  evaluated 
under  the  following  conditions:  the 
source  of  illumination  should  be  either 
a  tungsten  light  bulb  or  a  warm  white 
fluorescent  light  bulb  that  provides  a 
level  of  illumination  at  the  test  site 
within  the  range  of  450  to  550  lux.  and 
the  test  subject  should  be  in  the  same 


position  used  when  the  test  site  was 
irradiated.  Testing  depends  upon 
determining  the  smallest  dose  of  energy 
that  produces  redness  reaching  the 
borders  of  the  exposure  site  at  22  to  24 
hours  postexposure  for  each  series  of 
exposures.  To  determine  the  MED, 
somewhat  more  intense  erythemas  must 
also  be  produced.  The  goal  is  to  have 
some  exposures  that  produce  absolutely 
no  effect,  while  of  those  exposiues  that 
produce  an  effect,  the  maximal  exposure 
should  be  no  more  than  twice  the  total 
energy  of  the  minimal  exposure. 

(i)  Rejection  of  test  data.  Test  data  • 
shall  be  rejected  if  the  exposive  series 
fails  to  elicit  an  MED  response  on  either 
the  treated  or  unprotected  skin  sites  or 
if  the  responses  on  the  treated  sites  are 
randomly  absent,  which  indicates  the 
product  was  not  spread  evenly  or  if  the 
subject  was  noncompliant  (e.g.,  subject 
withdraws  from  the  test  due  to  illness 
or  work  conflicts,  subject  does  not 
shield  the  exposed  testing  sites  from 
further  UV  radiation  until  the  MED  is 
read,  etc.). 

1 352.73    Determination  of  SPF  valtM. 

(a)  The  following  erythema  action 
spectrum  shall  be  used  to  calculate  the 
erythema  effective  exposure  of  a  solar 
simulator: 


Vi(A)  =  1.0(250  <  A  <  298  nm) 

V,(A)  =  10°  o^298-A)(298  <  A  <  328  nm) 

Vi(A)  =  10°  «>'<'^'-'*>(328  <  A  <  400  nm) 


The  data  contained  in  this  action 
spectrum  are  to  be  used  as  spectral 
weighting  factors  to  calculate  the 
erythema  effective  exposxu^  of  a  solar 
simulator  as  follows: 


405 

E  =  IV.(A)*I(A) 

250 
wnere: 

E=Erythema  Effective  Exposure  (dose) 
VjsWeighting  Factor  (Erythema  Action 

Spec^iun) 
I=Spectral  Irradiance  (Watts  per  meter 
squared  per  nanometers) 
(b)  Determination  of  MED  of  the 
unprotected  skin.  A  series  of  UV 
radiation  exposures  expressed  as  Joules 
per  meter  squared  (adjusted  to  the 
erythema  action  spec^um  calculated 
according  to  $3S2.73(a))  is  administered 
to  the  subsite  areas  on  each  volimteer 
with  an  accurately  calibrated  solar 
simulator.  A  series  of  five  exposures 
shall  be  administered  to  the  untreated. 


unprotected  skin  to  determine  the 
subject's  inherent  MED.  The  doses 
selected  shall  be  a  geometric  series 
represented  by  (1.25°).  wherein  each 
exposure  time  interval  is  25  percent 
greater  than  the  previous  time  to 
maintain  the  same  relative  uncertainty 
(expressed  as  a  constant  percentage), 
independent  of  the  subject's  sensitivity 
to  UV  radiation,  regardless  of  whether 
the  subject  has  a  high  or  low  MED. 
Usually,  the  MED  of  a  person's 
unprotected  skin  is  determined  the  day 
prior  to  testing  a  product.  This  MED(US) 
shall  be  used  in  the  determination  of  the 
series  of  UV  radiation  exposures  to  be 
administered  to  the  protected  site  in 
subsequent  testing.  The  MED(US) 
should  be  determined  again  on  the  same 
day  as  the  standard  and  test  sunscreens 
and  this  MED(US)  should  be  used  in 
calculating  the  SPF. 


(c)  Determination  of  individual  SPF 
values.  A  series  of  UV  radiation 
exposures  expressed  as  Joules  per  meter 
squared  (adjusted  to  the  erythema  action 
spectrum  calculated  according  to 
§  352.73(a))  is  administered  to  the 
subsite  areas  on  each  subject  with  an 
accurately-calibrated  solar  simulator.  A 
series  of  seven  exposures  shall  be 
administered  to  the  protected  test  sites 
to  determine  the  MED  of  the  protected 
skin  (MED(PS)).  The  doses  selected 
shall  consist  of  a  geometric  series  of  five 
exposures,  where  the  middle  exposure 
is  placed  to  yield  the  expected  SPF  plus 
two  other  exposures  placed 
symmetrically  around  the  middle 
exposiu^.  The  exact  series  of  exposures 
to  be  given  to  the  protected  skin  shall 
be  determined  by  the  previously 
estabUshed  MED(US)  and  the  expected 
SPF  of  the  test  sunscreen.  For  products 
with  an  expected  SPF  less  than  8,  the 
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exposures  shall  be  the  MED(US)  times 
0.64X.  0.80X.  0.90X.  l.OOX.  I.IOX. 
1.25X.  and  1.56X.  where  X  equals  the 
expected  SPF  of  the  test  product.  For 
products  with  an  expected  SPF  between 
8  and  15,  the  exposures  shall  be  the 
MEEKUS)  times  0.69X,  0.83X.  0.91X, 
l.OOX,  1.09X,  1.20X,  and  1.44X,  where 
X  equals  the  expected  SPF  of  the  test 
product.  For  products  with  an  expected 
SPF  greater  that  15.  the  exposures  shall 
be  the  MED{US)  times  0.76X.  0.87X. 
0.93X,  l.OOX,  1.07X,  1.15X,  and  1.32X. 
where  X  equals  the  expected  SPF  of  the 
test  product.  The  MED  is  the  lowest 
dose  of  radiation  that  produces  uniform 
redness  reaching  the  borders  of  the 
exposure  site  at  22  to  24  hours 
postexposure.  The  SPF  value  of  the  test 
sunscreen  is  then  calculated  from  the 
dose  of  UV  radiation  required  to 
produce  the  MED  of  the  protected  skin 
and  from  the  dose  of  UV  radiation 
required  to  produce  the  MED  of  the 
unprotected  skin  (control  site)  as 
follows: 

SPF  value=the  ratio  of  erythema 
effective  exposure  (joules  per  meter 
squared)  (MED(PS))  to  the  erythema 
effective  exposure  (Joules  per  meter 
squared)  (MED(US)). 

(d)  Determination  of  the  test  product's 
SPF  value  and  PCD.  Use  data  from  at 
least  20  test  subjects  with  n  representing 
the  number  of  subjects  used.  First,  for 
each  subject,  compute  the  SPF  value  as 
stated  in  §352.73  (b)  and  (c).  Second, 
compute  the  mean  SPF  value,  x,  and  the 
standard  deviation,  s.  for  these  subjects. 
Third,  obtain  the  upper  5-percent  point 
from  the  t  distribution  table  with  n  - 1 
degrees  of  freedom.  Denote  this  value  by 
t.  Fourth,  compute  ts/Vn.  Let  this 
quantity  be  denoted  by  A  (i.e..  A=ts/Vn). 
Fifth,  calculate  the  SPF  value  to  be  used 
in  labeling  as  follows:  the  label  SPF 
equals  the  largest  whole  number  less 
than  x-A.  Sixth  and  last,  the  drug 
product  is  classiHed  into  a  PCD  as 
follows:  if  20+A<x,  the  PCD  is  Ultra 
High;  if  12+A<x<20+A.  the  PCD  is  Very 
High;  if  8+A<x<12+A.  the  PCD  is  High; 
if  4+A<x<8+A.  the  PCD  is  Moderate;  if 
2+A<x<4+A.  the  PCD  is  Minimal;  if 
x<2+A,  the  product  shall  not  be  labeled 
as  a  sunscreen  drug  product  and  may 
not  display  an  SPF  value. 

§  352.76    Detennination  If  a  product  is 
water  resistant  or  very  water  resistant. 
The  general  testing  procedures  in 
§  352.72  should  be  used  as  part  of  the 
following  tests,  except  where  modified 
in  this  section.  An  indoor  fresh  water 
pool,  whirlpool,  and/or  Jacuzzi 
maintained  at  23  to  32  °C  shall  be  used 
in  these  testing  procedures.  Fresh  water 
is  clean  drinking  water  that  meets  the 
standards  in  40  CFR  Part  141.  The  pool 


and  air  temperature  and  the  relative 
humidity  shall  be  recorded. 

(a)  Procedure  for  testing  the  water 
resistance  of  a  sunscreen  product.  If  the 
sunscreen  product  retains  the  same  PCD 
after  40  minutes  of  water  immersion  as 
it  had  before  water  immersion,  the  claim 
of  "water  resistant"  may  be  made. 

The  following  procedure  shall  be  used 
for  the  water  resistance  test: 

(1)  Apply  sunscreen  product 
(followed  by  the  waiting  period  after 
application  of  the  sunscreen  product 
indicated  on  the  product  labeling). 

(2)  20  minutes  moderate  activity  in 
water. 

(3)  20-minute  rest  period. 

(4)  20  minutes  moderate  activity  in 
water. 

(5)  Conclude  water  test  (air  dry  test 
sites  without  toweling). 

(6)  Begin  solar  simulator  exposure  to 
test  site  areas  as  described  in  §  352.73. 

(b)  Procedure  for  testing  a  very  water 
resistant  sunscreen  product.  If  the 
sunscreen  product  retains  the  same  PCD 
after  80  minutes  of  water  immersion  as 
it  had  before  water  immersion,  the  claim 
of  "very  water  resistant"  may  be  made. 
The  following  procedure  shall  be  used 
for  the  very  water  resistant  test: 

(1)  Apply  sunscreen  product 
(followed  by  the  waiting  period  after 
application  of  the  sunscreen  product 
indicated  on  the  product  labeling). 

(2)  20  minutes  moderate  activity  in 
water. 

(3)  20-minute  rest  period. 

(4)  20  minutes  moderate  activity  in 
water. 

(5)  20-minute  rest  period. 

(6)  20  minutes  moderate  activity  in 
water. 

(7)  20-minute  rest  period. 

(8)  20  minutes  moderate  activity  in 
water. 

(9)  Conclude  water  test  (air  dry  test 
sites  without  toweling). 

(10)  Begin  solar  simulator  exposure  to 
test  site  areas  as  described  in  §  352.73. 

§  352.77    Test  modifications. 

The  formulation  or  mode  of 
administration  of  certain  products  may 
require  modification  of  the  testing 
procedures  in  this  subpart.  In  addition, 
alternative  methods  (including 
automated  or  in  vitro  procedures) 
employing  the  same  basic  procedures  as 
those  described  in  this  subpart  may  be 
used.  Any  proposed  modification  or 
alternative  procedure  shall  be  submitted 
as  a  petition  under  the  rules  established 
in  §  10.30  of  this  chapter.  The  petition 
should  contain  data  to  support  the 
modification  or  data  demonstrating  that 
an  alternative  procedure  provides 
results  of  equivalent  accuracy.  All 
information  submitted  will  be  subject  to 


the  disclosure  rules  in  Part  20  of  this 
chapter. 

PART  700— GENERAL 

4.  The  authority  citation  for  21  CFR 
Part  700  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  502.  505.  601. 
602.  701,  704  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  352.  355. 
361.362,371.374). 

5.  Section  700.35  is  added  to  subpart 
B  to  read  as  follows: 

f  700.35    Cosmetics  conteining 
sunscrssns. 

(a)  A  product  that  includes  a 
sunscreen  active  ingredient  and  the 
term  "sunscreen"  in  its  labeling  or  in 
any  other  way  represents  or  suggests 
that  it  is  intended  to  prevent,  cure,  treat, 
or  mitigate  disease  or  to  affect  a 
structure  or  function  of  the  body  comes 
within  the  defmition  of  a  drug  in 
section  201(g)(1)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  Sunscreen 
active  ingredients  affect  the  structure  or 
function  of  the  body  by  screening, 
reflecting,  or  scattering  the  harmful, 
burning  rays  of  the  sun,  thereby  altering 
the  normal  physiological  response  to 
solar  radiation.  These  ingredients  also 
help  to  prevent  diseases  such  as 
sunburn  and  reduce  the  chance  of 
premature  skin  aging  or  skin  cancer  due 
to  the  sun.  Moreover,  when  consumers 
see  the  term  "sunscreen"  on  the  label  of 
a  product,  they  expect  the  product  to 
protect  them  in  some  way  from  the 
harmful  effects  of  the  sun.  irrespective 
of  other  labeling  statements. 
Consequently,  the  use  of  the  term 
"sunscreen"  in  a  product's  labeling 
normally  makes  that  product  a  drug. 
However,  sunscreen  ingredients  may 
also  be  used  in  some  cosmetic  products 
for  nontherapeutic  uses.  In  order  to 
avoid  consumer  misunderstanding,  if  a 
cosmetic  product  uses  the  term 
"sunscreen"  anywhere  in  its  labeling, 
the  term  "sunscreen"  must  be  qualified 
by  describing  the  cosmetic  benefit 
provided  by  the  sunscreen.  For 
example:  "This  product  contains  a 
sunscreen  that  assists  in  protecting  the 
hair  from  damage  by  the  sun." 

(b)  Any  information  describing  the 
purpose  of  the  sunscreen  in  the  product 
shall  appear  in  direct  conjunction  with 
the  term  "sunscreen." 

PART  740— COSMETIC  PRODUCT 
WARNING  STATEMENTS 

6.  The  authority  citation  for  21  CFR 
Part  740  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  502.  SOS.  601. 
602.  701.  704  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  352.  355. 
361.362.371,374). 
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7.  SectkHi  740.19  is  added  to  subpart       sunscreen  ingredient  must  display  the  Dated:  February  3. 1993. 

B  to  read  as  follows:  following  warning:  Michael  R.  Taylor. 

§74ai9    Sunf  nnlnq  preperlkine.  Warning— This  product  does  not  contain  a  Deputy  Commissioner  for  Policy. 

tunicreen  and  does  not  protect  against  |FR  Doc.  93-108««  Filed  5-11-93;  8:4S  ma) 

-I5l!?*^.l°!  suntanning  ^„^^_  ^^  ^^  ^.^^^ 

preperetions  that  do  not  contain  a 
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DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standarda 

29  CFR  Paria  402  and  403 


RIN  121S-AAa6 

Labof  Organization  Annual  Hnanclal 
Reports  and  AbtKevlated  Annual 
Rnanciai  Reporta  for  Small  Latior 
Organizationa 

AGENCY:  Office  of  Labor-Management 
Standards,  Employment  Standards 
Administration,  Labor. 

ACTION:  Final  rule;  postponement  of 
effective  date. 

SUMMARY:  This  final  rule  postpones  the 
effective  date  of  revisions  to  the 
regulations  pertaining  to  the  filing,  by 
labor  organizations,  of  annual  financial 
reports  required  by  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959.  as  amended  (LMRDA).  The 
rule  postpones  the  effective  date  of  final 
rules  published  in  the  Federal  Register 
on  October  30. 1992.  which  revised 
Forms  LM-2  and  LM-3  and  issued  the 
new  Form  LM-4.  The  effective  date  of 
the  October  30  final  rules  was  December 
31,  1993,  which  would  have  required 
covered  labor  organizations  filing 
financial  reports  for  fiscal  years 
beginning  January  1, 1993,  and 
thereafter  to  file  the  newly  revised  Form 
LM-2  or  LM-3,  or  the  new  Form  LM- 
4.  This  final  rule  postpones  the  effective 
date  from  December  31, 1993.  to 
December  31, 1994,  because  of  problems 
encountered  by  labor  organizations  and 
the  Department  in  connection  with 
efforts  to  implement  the  rofvised 
reporting  forms  and  because  further 
study  of  ihe  revisions  is  necessary, 
including  evaluating  whether 
modification  or  rescission  of  some  or  all 
of  the  revisions  may  be  appropriate.  As 
a  result  of  this  extension,  labor 
organizations  filing  financial  reports  for 
fiscal  years  ending  before  December  31, 
1994,  will  continue  to  file  reports  on  the 
preexisting  Form  LM-2  or  LM-3. 

EFFECTIVE  DATE:  The  rules  amending  29 
CFR  Parts  402  and  403  published  at  57 
FR  49282  and  49356  will  be  effective 
December  31,  1994. 

FOR  FURTHER  MFORMATION  CONTACT:  Kay 
H.  Oshel,  Chief,  Division  of 
Interpretations  and  Standards.  Office  of 
Labor-Management  Standards, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  room  N- 
5605,  Washington.  DC  20210,  (202)  219- 
7373.  This  is  not  a  toll-free  number. 


8UfPt.EMENTARY  INFORMATION: 
L  Background  and  Overview 

Section  201(b)  of  the  Labors 
Management  Reporting  and  Diaclosure 
Act  of  1959,  as  amended  (LMRDA)  (Pub. 
L.  86-257,  73  Stat.  519),  reqiiires  etch 
covered  labor  organization  to  file 
annually  with  the  Secretary  of  Labor  ■ 
financial  report,  signed  by  its  president 
and  treasurer  or  corresponding  principal 
officers,  containing  information  in  the 
detail  necessary  to  disclose  accurately 
its  financial  condition  and  operations 
for  the  preceding  fiscal  year.  The 
Secretary  of  Labor  has  delegated  his 
authority  under  the  LMRDA  to  the 
Assistant  Secretary  for  Employment 
Standards.  See  Secretary's  Order  No.  9- 
92  (57  FR  53514,  57  FR  56641). 

The  requirements  of  LMRDA  section 
201  apply  to  all  labor  organizations  in 
the  private  sector  including  those 
representing  employees  under  the 
provisions  of  the  National  Labor 
Relations  Act,  as  amended,  and  the 
Railway  Labor  Act,  as  amended.  Section 
1209(b)  of  the  Postal  Reorganization  Act 
made  the  LMRDA  applicable  to  labor 
organizations  representing  employees  of 
the  U.S.  Postal  Service.  Section  701  of 
the  Civil  Service  Reform  Act  of  1978 
(CSRA)  and  section  1017  of  the  Foreign 
Service  Act  of  1980  (FSA),  as 
implemented  by  Department  of  Labor 
regulations  at  29  CFR  parts  457-459, 
extended  the  LMRDA  reporting 
requirements  to  labor  organizations 
representing  certain  employees  of  the 
Federal  government. 

Section  208  of  the  LMRDA  sutborizes 
the  Secretary  to  issue  rules  prescribing 
the  form  and  publication  of  the  annual 
financial  reports  required  by  section 
201.  and  to  provide  a  simplified  report 
for  labor  organizations  for  whom  the 
Secretary  finds  that  by  virtue  of  their 
size  a  detailed  report  would  be  unduly 
burdensome.  Under  the  preexisting 
regulations  issued  pursuant  to  section 
208,  the  Secretary  has  prescribed  Form 
LM-2  for  labor  organizations  with  total 
annual  receipts  of  $100,000  or  more, 
and  the  simplified  Form  LM-3  for  labor 
organizations  with  total  annual  receipts 
of  less  than  $100,000.  (The  preexisting 
regulations  at  29  CFR  403.4(b)  also 
provide  that  for  a  labor  organization 
which  is  not  in  trusteeship  and  which 
has  no  assets,  liabiUties,  receipts,  or 
disbursements,  the  parent  national  or 
international  may  fulfill  that 
organization's  reporting  obligation  by 
filing  basic  information  on  its  behalf  in 
a  simplified  format.) 

On  October  30, 1992,  the  Department 
published  final  rules  revising  the  annual 
financial  reporting  Forms  LM-2  and 
LM-3  and  issuing  a  new  abbreviated 


annual  financial  reporting  Form  LM-4 
(57  FR  49282  and  49356).  The  effective 
date  of  these  final  rules  was  December 
31, 1993.  The  revised  financial  reporting 
Forms  LM-2  and  LM-3,  among  other 
things,  added  a  requirement  that  labor 
organizations  rep>ort  expenditures  by 
functional  categories,  provided  the 
option  of  completing  the  reporting 
forms  on  the  cash  or  accrual  basis  of 
accounting,  and  raised  the  annual 
receipts  ceiling  for  use  of  the  simplified 
Form  LM-3  from  $100,000  to  $200,000. 
A  new  abbreviated  Form  LM-4  for  use 
by  small  labor  organizations  with  total 
annual  receipts  of  less  than  $10,000  was 
also  issued.  Since  the  annual  financial 
reports  disclose  details  of  each  labor 
organization's  financial  condition  and 
operations  for  the  preceding  year,  labor 
organizations  filing  reports  for  fiscal 
years  ending  on  or  after  the  December 
31,  1993,  effective  date  would  have  had 
to  begin  maintaining  records  to  comply 
with  the  new  functional  reporting 
requirement  on  or  shortly  after  the 
beginning  of  their  fiscal  year,  which  for 
the  majority  of  labor  organizations  was 
January  1, 1993.  The  addition  of  the 
functional  reporting  requirement  to 
Forms  LM-2  and  LM-3  would  have  also 
required  many  labor  organizations  to 
modify  their  recordkeeping  systems  in 
order  to  collect  and  report  the  required 
information.  The  December  31, 1993, 
effective  date  of  the  final  rule  thus 
would  have  compelled  labor 
organizations  to  begin  implementing 
new  procedures  as  early  as  January  1, 
1993,  only  two  months  after  the 
publication  of  the  final  rules  on  October 
30, 1992. 

During  the  formal  comment  period 
prior  to  the  issuance  of  the  October  30, 
1992,  final  rules,  the  Department 
received  a  number  of  comments  stating 
that  a  lead  time  of  less  than  one  year 
would  be  insufficient  to  establish  and 
operate  new  accounting  systems  needed 
to  comply  with  the  proposed  functional 
requirements.  In  addition,  the 
Department  has  continued  to  receive 
comments  and  inquiries  from  labor 
organizations  and  accounting  firms 
regarding  difficulties  in  interpreting  and 
applying  the  new  rules.  Reexamination 
of  the  initial  comments  the  Department 
received  on  the  proposed  effective  date, 
the  Department's  own  difficulties  in 
adequately  responding  to  labor 
organizations'  inquiries  regarding  the 
final  rule,  and  labor  organizations' 
continuing  problems  in  preparing  to 
comply  with  the  new  functional 
reporting  requirements  led  the 
Department  to  propose  extending  the 
effective  date  of  the  final  rules  until 
December  31,  1994  (Federal  Register.  58 
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FR  9418.  February  19, 1993).  The 
purpose  of  the  postponement  is  to 
alleviate  these  compliance  problems 
and  allow  for  reevaluation  of  these  new 
rules,  including  whether  modification 
or  rescission  of  some  or  all  of  the 
revisions  may  be  appropriate. 

Public  comment  on  the  proposed  rule 
was  invited,  with  the  comment  period 
ending  on  March  22, 1993.  The 
comments,  the  Department's  responses, 
and  the  Department's  decision  are 
discussed  in  detail  below. 

For  the  reasons  discussed  below,  the 
Department  has  decided  to  extend,  for 
one  year,  the  effective  date  of  the  two 
Rnal  rules  pubhshed  on  October  30. 
1992.  As  a  result  of  this  extension,  labor 
organizations  flling  financial  reports  for 
fiscal  years  ending  before  December  31, 
1994,  will  continue  to  file  reports  on  the 
preexisting  Form  LM-2  or  LM-3. 

n.  Comments  on  the  Proposal  and  the 
Department's  Responses  and  Detasion 

Forty-six  timely  comments  were 
received  from  the  public;  forty-one  from 
labor  organizations,  four  from 
accounting  firms,  and  one  frx)m  another 
organization.  Ten  of  the  comments  fixwn 
labor  organizations  were  identical. 
Additionally,  five  identical  comments 
were  submitted  by  various  officers  of 
one  labor  organization. 

The  AFL-aO  and  the  following 
national  and  international  labor 
organizations  commented  on  the 
proposed  rule: 

— UUlity  Workers; 

— Chemical  Workers; 

— Aluminimj.  Brick  and  Glass  Woiiers: 

— Ladies  Garment  Workers; 

—Laundry  and  Dry  Qeaning; 

—Postal  Workers; 

— Service  Employees; 

— Auto  Woriiers; 

— Food  and  Commercial  Workers; 

— Teachers; 

— Bricklayers; 

— Steelworkers; 

— Letter  Carriers; 

— Iron  Workers; 

— Machinists. 

Other  labor  organizations  which 
commented  on  the  proposal  are: 
—Local  278,  Electrical  Workers.  IBEW; 
—Local  1031.  Electrical  Workers.  IBEW; 
—District  14,  Steelworkers; 
—Local  604-605.  Postal  Workers; 
—Local  512,  Transport  Workers; 
—Local  218,  Sheet  Metal  Workers; 
—Local  293,  Plumbers; 
— Local  589.  Operating  Engineers; 
— Local  150.  Operating  Engineers; 
—Local  383.  Plumbers; 
— Local  18,  Operating  Engineers; 
—Local  204.  Electrical  Workers.  IBEW; 
—Local  82.  Electrical  Workers.  IBEW 

(five  comments); 


—Washington  Coimty  Central  Labor 

Council; 
—Local  2327.  Electrical  Workers.  IBEW; 
—Local  336.  Electrical  Workers,  IBEW; 
—Local  383,  Electrical  Workers.  IBEW; 
— Local  99,  Plumbers; 
— Local  7200,  Communications 

Workers; 
—Local  95.  Electrical  Workers.  IBEW; 
—Local  280.  Electrical  Workers,  IBEW. 

Accounting  firms  which  commented 
on  the  proposal  are: 
— Daniel  A.  Winters  and  Company; 
—Potter  and  Company  (on  behalf  of 

seven  client  labor  organizations); 
— Damore.  Hamric  and  Schneider; 
— Winkler  and  Fomer. 

The  one  other  organization  which 
commented  on  the  proposed  rule  is: 
—The  National  Right  to  Woii  Legal 

Defense  Foundation. 

The  Department  has  carefully 
reviewed  and  considered  all  statements 
made  in  the  comments  in  developing 
this  final  rule.  The  foUovidng  is  a 
summary  of  the  comments  and  the 
Department's  responses. 

A.  Discussion  of  the  Comments 

Thirty  comments  specifically  support 
the  extension.  Sixteen  of  these 
addressed  why  the  organizations 
believed  the  extension  is  necessary, 
arguing  generally  that: 
— A  two-month  implementation  period 

was  inadequate  to  make  necessary 

revisions  to  international  luion 

records  and  to  train  local  union 

officers; 
— The  Department  should  review  and 

evaluate  the  soundness  of  the  October 

30. 1992,  revisions. 

The  other  fourteen  comments  which 
supported  the  extension  did  not  provide 
specific  reasons  but  expressed 
opposition  to  the  October  30. 1992, 
revisions. 

Fifteen  comments  did  not  specifically 
address  the  extension  but  only 
expressed  opposition  to  the  October  30. 
1992,  revisions. 

One  organization,  the  National  Right 
to  Work  Legal  Defense  Foundation, 
opposed  the  extension,  arguing 
generally  that: 

— ^The  two-month  lead  time  for 
implementation  of  the  reused  forms 
was  adequate  to  make  the  necessary 
internal  recordkeeping  revisions  and 
resolve  compliance  difficulties; 

— ^There  is  no  need  for  the  Department 
to  further  review  and  examine  the 
soundness  of  the  October  30, 1992, 
revisions. 

1.  Revision  of  Internal  Union  Records 

Nine  of  the  organizations  which 
supported  the  extension  stated  that  the 


two-month  implementation  period  was 
inadequate  because  the  revised 
reporting  requirements  necessitate 
extensive  revision  of  unions'  internal 
records  prior  to  the  beginning  of  their 
fiscal  year  to  accurately  compile  the 
necessary  data  to  complete  the  revised 
Form  LM-2  or  LM-3  at  the  end  of  the 
fiscal  year. 

One  international  union  (Ladies 
Garment  Workers)  noted  that  any 
necessary  revisions  to  its  recordkeeping 
procedures  should  have  t>een  in  place 
on  December  31. 1992,  but  stated  the 
Union  "struggled  to  develop  the 
necessary  internal  procedures  in  the 
early  months  of  1993.  but  has  not  yet 
succeeded  •   •   *.  The  Union's  staff  will 
be  required  to  maintain  detailed  time 
refX)rds,  geared  to  the  LM  reports,  so 
that  their  salaries  may  be  allocated  to 
each  of  the  respective  functions  *  "  *. 
Literally  hundreds  of  questions  arise  in 
the  development  of  such  a  system,  and 
it  is  impossible  to  resolve  them 
overnight  and  then  adequately  train  stafl' 
throughout  the  nation."  This  union  also 
stated  that  "it  is  unclear  whether  [the 
time  records  supporting  officer  and 
employee  payments]  would  also  support 
the  functional  allocation  for  the  other 
required  line  items.  In  particular,  the 
Union  has  many  unanswered  questions 
concerning  the  proper  allocation  of 
office  and  administrative  expenses." 
The  Ladies  Garment  Workers  also  noted 
that  in  January  1993.  they  sought  advice 
from  the  Department  and  learned  that 
the  Department  was  in  the  process  of 
developing  compliance  assistance 
programs  tor  unions  but  had  not  had 
sufficient  time  to  complete  such 
programs. 

Another  international  union 
(Bricklayers)  stated  that:  "{Ajt  the  very 
least,  the  proposed  extension  of 
effective  aate  will  give  labor 
organizations  an  opportunity  to  become 
familiar  with  and  adjust  to  the  new 
reporting  requirements  by  implementing 
necessary  accounting  changes  and 
modifying  recordkeeping  systems. 
Without  the  extension,  unions  are 
afforded  inadequate  lead  time  to  prepare 
for  these  revised  reporting  methods." 

On  other  international  (Letter 
Carriers)  which  supported  the  extension 
indicated  that  the  two-month 
implementation  period  was  "not 
sufficient  to  accommodate  required 
revisions  to  [the  Union's)  computerized 
accounting  system.  An  extension  *  ■  * 
would  permit  [the  Union]  to  identify  the 
appropriate  allocation  methods  based 
on  the  definitions  of  the  functional 
categories  and  make  the  necessary 
revisions  to  its  computerized  accounting 
system." 
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One  local  union  (Local  383,  Electrical 
Workers.  IBEW)  provided  comments  on 
its  attempts  to  revise  internal 
procedures  to  comply  with  the  revised 
forms.  This  union  stated  that  "(t)he 
amount  of  time  required  to  process  the 
vouchers  each  month  increased  as  it 
was  necessary  to  establish  a  separate 
data  base  to  cover  the  salary/salary 
reimbursement  allocations.  My 
accounting  system  was  able  to 
accommodate  the  expense  allocation, 
however,  the  amount  of  paper  involved 
in  each  month's  activities  more  than 
doubled."  Local  383.  Electrical  Workers, 
IBEW  also  pointed  out  that  "there  was 
no  one  who  was  able  to  explain  where 
to  post  day  to  day  office  administration 
of  the  Union,  including  such  things  as 
the  time  spent  processing  the  salary  and 
expense  vouchers,  membership  records 
and  the  monthly  meetings  of  the 
Executive  Board,  etc.,  etc.,  etc." 

The  AFL-QO  comments  cited  a 
survey  (prepared  on  its  behalf)  of 
accounting  firms  that  work  extensively 
with  labor  organizations.  According  to 
the  survey,  "(m)any  of  the  accountants 
surveyed  add  that  the  60-day  lead-time 
*  *  *  has  substantially  exacerbated  the 
inherent  difficulties  of  coming  into 
compliance  with  these  complex 
bookkeeping  and  recordkeeping 
requirements." 

The  comment  opposing  the  extension 
(National  Right  to  Work  Legal  Defense 
Foundation]  stated  that  "(f)unctional 
reporting  simply  means  that  paid 
officers  and  staff  must  keep 
contemporaneous  records  of  their  time 
in  certain  categories.  T/iose  categories 
are  defined  by  the  Rules, 
themselves  *  *  *.  (T)he  design  of  a 
form  for  officers  and  employees  to 
record  time  by  function  cannot 
reasonably  take  two  hours,  never  mind 
two  weeks,  or  two  months."  This 
comment  also  cited  the  Department's 
statement  in  the  October  30, 1992,  final 
rule  that,  "(a)fter  reviewing  these 
comments  [seeking  a  longer 
implementation  p)eriod],  the  Department 
has  decided  that  the  effective  date  will 
be  December  31, 1993  •  •  ".In  the 
Department's  judgment,  this  should 
provide  sufficient  time  for  labor 
organizations  to  adapt  to  the  new 
reporting  requirements"  (57  PR  49286). 

2.  Training  on  Revised  Internal 
Recordkeeping  Procedures 

Seven  of  the  comments  from 
organizations  which  supported  the 
extension  also  argued  that  the  two- 
month  implementation  period  was 
inadequate  because  national  and 
international  unions  must  provide 
training  to  local  union  officers  on  the 


necessary  revisions  to  internal 
recordkeeping  procedures. 

One  comment  (Ladies  Garment 
Workers)  stated  that  "it  is  foolhardy  to 
race  headlong  into  a  complicated  new 
reporting  system  without  adequate 
guidance  and  training  on  its  proper 
implementation.  To  properly  comply 
with  the  new  requirement  for  functional 
reporting,  the  Union  must  first  develop 
an  appropriate  record-keeping  system 
and  must  then  conduct  multiple 
training  sessions  around  the  country  to 
educate  its  staff  on  the  new  record- 
keeping requirements,  answer 
questions,  and  make  modifications 
where  neces.sary." 

Another  international  union  (Auto 
Workers)  indicated  that  it  has  1200 
locals  and  200  related  entities  which 
must  file  Form  LM-2  or  LM-3  and  that 
70  percent  of  the  officers  who  will  be 
responsible  for  completing  the  revised 
forms  are  part-time  financial  officers 
who  are  not  trained  in  accrual 
accounting  nor  do  they  know  what  is 
intended  by  the  functional  categories. 
The  Auto  Workers  also  stated  that 
"whatever  *  •  •  unions  may  be  able  to 
achieve  with  time  and  training,  it  is 
patently  unreasonable  for  the 
Government  to  impose  such  duties 
without  long  lead  time  *  •  '." 

One  other  union  (Bricklayers)  stated 
that  "(t)his  International  Union  had 
insufficient  time  to  educate  its  own  staff 
and  field  representatives  about  the  new 
requirements  or  to  prepare  and  circulate 
educational  material  on  the  subject  to 
our  approximately  500  affiliates.  These 
new  requirements  inequitably  affect  the 
majority  of  our  local  unions  which  have 
very  hmited  accounting  background  or 
experience  and  lack  the  resources  to 
hire  accountants  to  set  up  the  necessary 
recordkeeping  system  required  for  this 
functional  reporting." 

Another  comment  (Letter  Carriers) 
noted  that  time  to  train  local  officers  is 
necessary,  observing  that  many  of  their 
600  locals  cannot  afford  accounting 
assistance  and  that  the  international 
will  have  to  consider  developing  a 
national  training  program  to  assist  local 
officials. 

3.  Department  of  Labor  Implementation 
Difficulties 

The  Department  of  Labor's  Office  of 
Labor-Management  Standards  (OLMS) 
determined  that  proper  implementation 
of  the  revised  reporting  requirements 
would  require  OLMS  to  train  its  field 
staff,  respond  to  inquiries  on  the 
revisions,  develop  compliance 
assistance  materials  for  union  officials, 
and  change  internal  operations  to 
accommodate  the  revised  reporting 
forms. 


During  November  and  December, 
1992,  OLMS  developed  procedures  for 
notifying  unions  prior  to  the  beginning 
of  their  fiscal  year  of  the  revised 
reporting  requirements,  prepared 
summary  sheets  for  labor  organizations 
highlighting  the  major  revisions,  and 
sent  notification  letters  to 
approximately  21.000  unions. 
Preliminary  plans  were  developed  for: 
Printing  and  distributing  the  revised 
forms;  redesigning  OLMS'  computer 
data  base  system  to  align  with  the  new 
reports;  revising  internal  procedure  and 
enforcement  manuals;  and  revising 
existing  pamphlets  and  publications.  In 
addition,  OLMS  began  developing  staff 
training  emd  compliance  assistance 
materials  and  programs  for  union 
officials.  OLMS'  experience 
demonstrated  that  it  would  not  be 
possible  to  complete  all  necessary 
actions  to  implement  the  revised  forms 
in  the  allotted  time. 

After  the  final  rules  were  published  in 
the  Federal  Register  on  October  30, 
1992,  OLMS  received  numerous 
requests  from  its  field  staff  seeking 
guidance  and  raising  issues  related  to 
the  accrual  and  functional  reporting 
requirements.  OLMS  also  received  many 
interpretative  and  technical  questions 
from  union  officials  and  accountants, 
which  arose  as  they  began  to  revise  their 
internal  recordkeeping  systems  to 
comply  with  the  revised  reporting 
requirements.  Examples  of  issues  raised 
include:  the  proper  allocation  of 
expenses  on  multi-purpose  business 
trips  by  union  officials,  the 
reasonableness  of  using  a  sample  period 
for  allocating  officer  and  staff  time  for 
the  entire  reporting  period,  and  the 
proper  allocation  of  general  overhead 
expenses. 

OLMS  was  unable  to  provide 
adequate  guidance  on  many 
interpretative  and  technical  issues 
because  of  insufficient  time  to  analyze 
all  the  relevant  factors  and  develop 
policy  positions.  Three  of  the  comments 
noted  that  the  inability  of  the 
Department  to  provide  guidance  prior  to 
the  beginning  of  the  affected  reporting 
period  exacerbated  the  difficulties  labor 
organizations  were  experiencing  in 
revising  their  internal  reporting 
requirements. 

One  comment  (National  Right  To 
Work  Legal  Defense  Foundation) 
opposed  the  extension  arguing  that  the 
Department's  statement  concerning  its 
implementation  difficulties  "proceeds 
on  a  false  premise.  It  assumes  that  there 
was  a  'short  time  for  implementation' 
and,  therefore,  that  OLMS  personnel 
had  no  reasonable  time  wiUiin  which  to 
determine  responses  to  reasonable 
compliance  inquiries.  This  is  simply  not 
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the  case.  The  basic  form  which  provided 
the  basis  for  the  Modem  Forms  |i.e., 
revised  forms)  was  initially  developed 
within  OLMS  (then  Labor-Management 
Services  Administration)  in  1983  *  *  *. 
The  Modem  Forms  are  not  naked,  with 
OLMS  and  reporting  labor  organizations 
left  to  grope  for  instructions  on  their 
completion.  To  the  contrary,  there  are 
thirty  one  (31)  pages  of  instructions  for 
completion  of  the  LM-2  •  *  *.  Thus, 
there  is  no  absence  of  instructive 
educational  material  concerning 
completion  of  the  Modem  Forms." 

4.  Reevaluation  of  the  Revised  Rules 

Forty-two  of  the  comments  urged  the 
Department  to  review  and  rescind  the 
revised  reporting  requirements.  These 
comments  supported  reevaluation  or 
recision  because  of  the  increased 
recordkeeping  and  financial  burden 
caused  by  the  revisions. 

The  AFL-aO  indicated  that  its  initial 
comments  opposing  the  October  30 
revisions  were  "based  in  significant  part 
on  the  material  showing  that  the 
proposed  changes  would  imptose 
bookkeeping,  recordkeeping  and 
reporting  burdens  on  unions  out  of  all 
proportion  to  any  possible  gain  in  the 
information  made  available  to  the  Labor 
Department  and  to  union  members." 
The  AFL-aO  also  submitted  a 
December  1992  study  (completed  on  its 
behalQ  on  the  cost  to  unions  of 
complying  with  the  revised  reports. 
This  study  suggests  that  "the  first  year 
compliance  costs  imposed  on  unions 
•  *  •  will  be  $58  million  over  and 
above  what  would  have  been  spent  on 
reporting  under  the  LM-2/LM-3  regime 
previously  in  effect  *  *  *.  This  figure 
includes  $28  miHion  in  start-up  costs  to 
institute  recordkeeping  systems 
necessary  to  compile  the  data  required 
by  the  revised  LM  forms  and  $30 
million  in  annual  increased  costs  for 
filling  out  the  revised  forms."  This 
comment  also  asserts  that  the 
Department's  burden  hours  and 
associated  cost  figures  for  the  revised 
forms  significantly  understate  the 
burden  associated  with  the  revised 
reports. 

A  CPA  firm  (Daniel  A.  Winters  & 
Company)  submitted  comments 
recommending  that  the  revisions  be 
reevaluated  because  the  "time  and  effort 
required  to  submit  the  additional 
information  is  wasteful  and 
counterproductive."  The  comment 
argued  that  since  no  method  is 
prescribed  for  the  functional  allocation 
of  expenses,  "some  unions  will 
undoubtedly  choose  to  maintain  records 
of  time  spent  by  union  officials  and 
employees  to  provide  a  basis  of 
allocation.  Some  unions  will  probably 


estimate  broad  across-the-board 
percentages  *  •  *.  Accordingly,  the 
information  which  the  government  will 
receive  will  not  be  useful  or  meaningful 
on  a  micro  or  macro  level  and  *  *  *  the 
cost  of  providing  this  information  will 
be  great  to  individual  unions  and  to  the 
unionized  community  in  the  aggregate." 

Two  comments  suggested  that  the 
initial  comments  submitted  prior  to  the 
publication  of  the  October  30  final  rule 
were  not  given  proper  consideration  by 
the  E)epartment  and  reevaluation  is 
necessary. 

Thirteen  comments  stated  that, 
contrary  to  what  was  staled  in  the 
preamble  to  the  October  30  final  rule, 
they  believed  that  the  functional 
allocation  requirement  was  an  attempt 
to  further  implement  the  Supreme 
Court's  decision  in  Communications 
IVorJters  of  America  v.  Beck.  487  U.S. 
735  (1988)  and  that  requiring  all  unions 
to  report  in  this  manner  is  an 
unreasonable  and  unnecessary  burden. 

Two  comments  indicated  that  some 
local  unions  which  are  required  to 
prepare  special  reports  for  agency  fee 
payers  are  now  required  to  maintain  an 
additional  set  of  records  to  fulfill  the 
functional  reporting  requirement. 

The  comment  opposing  the  extension 
(National  Right  To  Work  Legal  Defense 
Foundation)  stated  that  "complete 
evaluation  by  OLMS  has  already  taken 
place;  it  resulted  in  the  New  Forms. 
There  is  no  need  for  'modification 
•  •  *  of  some*  •  •  of  the  revisions', 
and  no  case  has  been  made  for  such 
action.  There  is  no  need,  either,  for 
'rescission  of  *  *  •  all  of  the 
revisions'." 

B.  The  Department's  Responses  and 
Decision 

After  considering  the  comments  and 
the  Department's  difficulties  in 
attempting  to  implement  the  reporting 
revisions,  the  Department  has 
concluded  that  an  effective  date  of* 
December  31, 1993,  which,  in  effect, 
allowed  only  a  two-month 
implementation  period  was  insufficient. 
Therefore,  the  Department  has  decided 
to  extend  the  effective  date  of  the  final 
mles  to  December  31, 1994. 

The  comments  which  supported  the 
extension  as  discussed  above  have 
convinced  the  Department  that  the 
implementation  period  for  the  revised 
reports  must  allow  adequate  time  for 
labor  organizations  to  revise  their 
internal  records  and  accounting  systems 
in  order  to  properly  classify  financial 
transactions  prior  to  the  beginning  of 
the  fiscal  year  for  which  the  revised 
reporting  forms  must  be  used.  The 
Department  recognizes  that  national  and 
international  unions  often  develop 


recordkeeping  and  reporting  procedures 
for  their  subordinate  unions  so  that,  as 
a  first  step  to  implementing  major 
revisions  to  the  reporting  process,  the 
national  or  international  must  revise  the 
formats  of  their  internal  records  to 
coincide  with  the  revised  reporting 
categories  on  Forms  LM-2  and  LM-3. 

Aaditionally.  the  comments 
concerning  the  need  to  train  union 
officers  who  will  be  required  to 
maintain  the  revised  internal  union 
records  and  ultimately  to  complete  the 
revised  Form  LM-2  or  LM-3,  nave 
demonstrated  the  need  for  the  one- year 
extension.  The  Department's  own 
experiences  in  attempting  to  develop 
and  conduct  training  for  its  staff  as  well 
as  to  develop  associated  compliance 
assistance  materials  for  use  by  union 
officials  further  support  the  need  for  the 
extension. 

Finally,  the  comments  urging  the 
Department  to  reevaluate  the  revisions, 
the  questions  and  requests  for  assistance 
directed  to  the  Department,  and  the 
Department's  own  implementation 
difficulties  suggest  the  need  to 
reevaluate  the  revisions.  During  the 
extension  period,  the  Department  will 
reevaluate  the  October  30  final  rules  and 
determine  whether  modification  or 
rescission  of  some  or  all  of  the  revisions 
may  be  appropriate. 

The  Department  is  not  persuaded  by 
the  comments  of  the  National  Right  To 
Work  Legal  Defense  Foundation 
opposing  the  extension.  Listed  below 
are  the  Foundation's  principal 
arguments  and  the  Department's 
response; 

(1)  Additional  "lead"  time  is  not 
necessary  because  functional  reporting 
only  requires  paid  union  officers  and 
staff  to  keep  contemporaneous  records 
of  their  time  in  certain  categories. 

Functional  reporting  not  only  requires 
maintaining  time  records  for  officers 
and  staff  but  also  requires  unions  to 
make  determinations  conceming  the 
proper  allocation  categories  for  various 
activities  of  officers  and  staff. 
Additionally,  functional  reporting  will 
require  labor  organizations  to  allocate 
expenditures  for  administrative  items 
such  as  rent,  office  supplies,  and 
utilities  and  several  other  types  of 
expenditures  to  functional  categories. 
As  illustrated  in  the  discussion  of  the 
comments  and  the  Department's 
experience  in  preparing  to  implement 
the  revised  forms,  labor  organizations 
must  revise  their  internal  reporting 
records  prior  to  the  beginning  of  the 
fiscal  year  to  which  the  revisions  apply 
in  order  to  properly  allocate 
expenditures  during  the  reporting 
period.  Additionally,  the  Diepartment 
has  a  responsibility  to  provide  the 
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regulated  organizations  with  adequate 
guidance  for  making  those  allocations. 
The  record  illustrates  that  a  two-month 
implementation  period  was  not 
sufRcient. 

(2)  Compliance  difficulties  could  not 
have  been  "serious  and  substantial" 
since  they  were  not  specified  in  the 
February  19  proposed  extension,  and,  in 
any  case,  "(e)xperience  confirms  that 
the  best  means  to  ferret  out  the 
'difficulties',  if  any,  caused  by  the 
reporting  reqiurements  of  the  Modem 
Forms  is  to  require  the  reporting  in 
accordance  with  the  present  deadline." 

It  is  clear  from  the  above  discussion 
of  the  comments  that  serious 
compliance  difficulties  exist.  The 
Department  has  decided  that 
implementing  the  revised  forms  without 
adequate  time  to  answer  questions, 
resolve  issues,  and  provide  sufficient 
guidance  to  affected  labor  organizations 
would  result  in  the  submission  of 
reports  which  may  be  so  fraught  with 
errors  that  the  functional  information 
reported  would  be  misleading  and/or  of 
Uttle  value  to  union  members  and 
others. 

The  Department  also  notes  that  both 
the  E)epartment  and  the  reporting  labor 
organizations  will  have  to  alter  internal 
operating  systems  and  procedures  to 
implement  the  revised  reports.  It  would 
be  a  waste  of  taxpayers'  and  union 
members'  monies  to  expend  funds  to 
revise  computer  systems,  accoimting 
systems,  training  programs,  etc.,  only  to 
determine  at  the  end  of  the  first 
reporting  period  that  there  may  be 
serious  flaws  in  the  reports  necessitating 
further  revisions. 

(3)  There  is  no  need  for  additional 
guidance  as  the  revised  forms  contain 
numerous  pages  of  instructions  and,  in 
any  event,  the  Department  should  not 
need  additional  time  to  develop 
responses  to  inquiries  since  "(t)he  basic 
form  which  provided  the  basis  for  the 
Modem  Forms  was  initially  developed 
within  OLMS  *  *  *  in  1983." 

Although  the  reporting  instructions 
identify  what  information  is  to  be 
reported  on  the  forms,  the  Department 
must  be  able  to  provide  guidance  on  the 
application  of  the  instructions  to 
specific  circumstances  in  individual 
reporting  organizations.  In  addition, 
while  it  is  true  that  a  preliminary  draft 
form  was  developed  by  OLMS  in  1982- 
83,  that  draft  contained  a  substantially 
different  version  of  functional  reporting. 

Moreover,  that  proposal  was  never 
approved  by  the  Department  and  the 
project  was  terminated  in  1983. 

(4)  There  is  no  need  for  reevaluation 
of  the  revisions  as  all  necessary  review 


and  evaluation  was  conducted  prior  to 
the  publication  of  the  October  30  final 
rules. 

The  experience  of  the  labor 
organizations  required  to  file  the  revised 
reports  and  the  Department's  experience 
during  the  implementation  period  as 
described  in  the  comments  and 
discussion  above  illustrate  the  need  to 
reevaluate  the  revisions.  The 
Department  will  determine  whether 
modification  or  recision  of  the  revised 
rules  is  appropriate  after  reevaluating 
the  revisions. 

III.  Comments  on  the  October  30, 1992, 
Revisions 

Forty-two  comments  expressed 
opposition  to  some  or  all  of  the 
revisions  contained  in  the  October  30 
final  rule,  fifteen  comments 
recommended  recision  of  all  changes, 
and  twenty-seven  recommended 
recision  of  the  functional  reporting 
requirement.  However,  four  comments 
supported  raising  the  annual  receipts 
ceiling  for  use  of  the  simplified  Form 
LM-3  from  $100,000  to  $200,000  or 
higher,  and  five  expressed  support  for 
the  abbreviated  Form  LM-4. 

During  the  postponement  period,  the 
Department  will  reexamine  the  October 
30  rules  and,  if  it  is  determined  that 
these  rules  should  be  revised,  a  Notice 
of  Proposed  Rulemaking  requesting 
comments  on  proposed  changes  will  be 
published  in  the  Federal  Register. 
Comments  concerning  any  proposed 
changes  will  be  considered  at  that  time. 

IV.  Administrative  Requirements 

A.  Effective  Date 

This  document  will  become  effective 
upon  publication  pursuant  to  5  U.S.C. 
553(d).  The  undersigned  have 
determined  that  good  cause  exists  for 
waiving  the  customary  requirement  for 
delay  in  the  effective  date  of  a  final  rule 
for  30  days  following  its  publication.  As 
a  result  of  this  final  rule,  labor 
organization  financial  reports  for  fiscal 
years  beginning  January  1, 1993,  and 
thereafter  through  December  31, 1993, 
will  be  filed  on  the  preexisting  Form 
LM-2  or  LM-3  rather  than  the  revised 
Form  LM-2  or  LM-3  or  the  new  Form 
LM-4.  Because  of  the  significant 
differences  in  the  information  required 
to  be  reported  on  the  preexisting  and 
revised  forms,  and  because  the 
postponement  relieves  the  obligation  of 
labor  organizations  to  revise  their 
recordkeeping  systems  for  the  above- 
mentioned  fiscal  years,  it  is  appropriate 
to  have  this  postponement  become 
efliective  upon  publication. 


B.  Executive  Order  12291 

The  Department  of  Labor  has 
determined  that  this  rule  is  not  a  major 
rule  as  defined  by  Executive  Order 
12291  in  that  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  not  cause  a  major  increase  in 
costs  or  prices,  and  not  have  an  adverse 
effect  on  competition  in  the 
marketplace.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  section  605(b]  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  the  Department  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  will 
only  apply  to  labor  organizations,  and 
the  Department  has  determined  that 
labor  organizations  regulated  pursuant 
to  the  statutory  authority  granted  under 
the  LMRDA  do  not  constitute  small 
entities.  Therefore,  a  regulatory  analysis 
is  not  required. 

D.  Paperwork  Reduction  Act 

The  Final  Rule  has  resulted  in  a  one- 
year  continuation  of  the  pre-existing 
approved  labor  organization  reporting 
requirements.  The  burden  hour  estimate 
of  250,185  remains  imchanged. 
Therefore,  it  is  not  subject  to  section 
3504(h)  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3504(h). 

List  of  Subjects  in  29  CFR  Parts  402  and 
403 

Labor  unions.  Reporting  and 
recordkeeping  requirements. 

Postponement  of  Efliective  Date  of  Final 
Rules 

In  consideration  of  the  foregoing,  the 
Department  of  Labor  postpones  the 
effective  date  for  the  final  rules 
published  in  the  Federal  Register  on 
October  30, 1992,  57  FR  49282  and 
49356,  which  revised  Forms  LM-2  and 
LM-3,  issued  Form  LM-4,  and  amended 
29  CFR  parts  402  and  403,  from 
December  31, 1993,  until  December  31, 
1994. 

Signed  in  Washington,  DC,  this  7th  day  of 
May,  1993. 
Robert  B.  Reich. 
Secretary  of  Labor 
John  R.  Fraser, 

Acting  Assistant  Secretary  for  Employment 
Standards. 
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Part  V 

Department  of 
Health  and  Human 
Services 

Office  of  Community  Services 

Request  for  Application  Under  the  Office 
of  Community  Services'  Fiscal  Year  1993 
Job  Opportunities  for  Low-Income 
Individuals  Program  (Demonstration 
Projects);  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 
(Program  Annour>cefn«nt  No.  OCS-93-3) 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  1993  Job  Opportunities  for  Low- 
income  Individuals  Program 
(Demonstration  Projects) 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  DHHS. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications 
under  the  Office  of  Community 
Services'  FY  1993  Job  Opportunities  for 
Low-Income  Individuals  Programs 
(Demonstration  Projects). 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF).  Office  of 
Community  Services  (OCS).  announces 
that  competing  applications  will  be 
accepted  for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  section  505  of  the  Family  Support 
Act  of  1988.  This  Program 
Announcement  consists  of  eight  parts: 

Part  I  covers  information  on 
legislative  authorities,  eligible 
applicants,  definition  of  terms  used  in 
the  Program  Announcement  and 
describes  the  purpose  of  the  program; 

Part  II  describes  the  types  of  projects 
that  will  be  considered  for  funding; 

Part  III  provides  detaik  on  application 
requirements,  funds  available, 
limitations  on  grant  amounts,  project 
and  budget  periods,  mobilization  of 
resources,  who  should  benefit  from  the 
programs,  partnership  agreement, 
prohibition  and  restrictions  on  the  use 
of  funds  and  muhiple  submittals,  third- 
party  evaluation,  economic 
development  strategy,  and  maintenance 
of  effort; 

Part  IV  describes  the  criteria  used  in 
the  assessnient  of  applications; 

Part  V  descrbes  the  application 
procedures,  including  the  availability  of 
forms,  where  and  how  to  submit  an 
application  and  the  intergovernmental 
review.  It  also  includes  the  initial 
screening,  pre-rating  review  and  factors 
considered  in  the  selection  process; 

Part  VI  provides  instructions  for 
completing  the  SF-424. 

Note:  OCS  has  included  speciHc 
instructions  for  completing  Section  D  of  the 
SF-424; 

Part  VII  describes  the  contents  of  the 
application  package,  how  the  project 
narrative  should  be  ordered  and 
presented  and  the  receipt  process;  and 

Part  VIII  details  post-award 
it'. formation  and  reporting  requirements. 


CLOSING  DATE:  The  closing  date  for 
submission  of  applications  is  June  28, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Community  Services, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade  SVV.. 
Washington.  DC  20447.  Telephone  (202) 
401-2333,  Contact:  Margaret 
Washnitzer. 
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Part  I — Preamble 

A.  Legislative  Authority 

The  FY  1993  Senate  Appropriations 
Committee's  recommendation  includes 
$5,000,000  for  job  creation 
demonstration  activities  authorized 
under  section  505  of  the  Family  Support 
Act  of  1988.  No  funds  were  included  in 
the  budget  request  for  these  projects. 
These  grants  provide  technical  and 


financial  assistance  to  businesses  that 
agree  to  target  new  jobs  and  enterprise 
opportunities  to  welfare  individuals  at 
or  below  100  percent  of  the  poverty 
threshold.  The  Committee  directs  that 
the  funds  for  section  505  be 
administered  by  the  Office  of 
Community  Services  within  HHS  and 
that  funds  be  made  available  on  a 
priority  basis  to  community 
development  corporations  with  a  record 
of  achievement  in  job  and  business  for 
low-income  people.  Section  505  of  the 
Family  Support  Act  of  1988  also 
authorizes  the  Secretary  to  enter  into 
agreements  with  not  less  than  5  nor 
more  than  10  nonprofit  organizations  for 
the  purpose  of  conducting 
demonstration  projects  to  create 
employment  and  business  opportunities 
for  certain  low-income  individuals. 

B.  Eligible  Applicants 

The  organization  eligible  to  apply  for 
funding  under  this  program  is  any  non- 
profit organization  (including 
community  development  corporations) 
that  is  exempt  from  taxation  under 
Section  501(a)  of  the  Internal  Revenue 
Code  of  1986  by  reason  of  paragraph  (3) 
or  (4)  of  section  501(c)  of  such  Code. 

C.  Definition  of  Terms 

For  purposes  of  this  Program 

Announcement  the  following 

definitions  apply: 

— Budget  Period:  The  interval  of  time 
into  which  a  multi-year  period  of 
assistance  (project  period)  is  divided 
for  budgetary  and  funding  purposes. 

— Community-Level  Data:  Key 

information  to  be  collected  by  each 
grantee  that  will  allow  for  a  national- 
level  analysis  of  common  features  of 
JOLI  projects.  This  includes  data  on 
the  population  of  the  target  area,  the 
percentage  on  public  assistance,  the 
percentage  whose  incomes  fall  below 
the  poverty  line,  the  unemployment 
rate,  the  number  of  new  business 
starts  and  business  closings,  and  a 
description  of  the  major  employers 
and  average  wage  rates. 

— Community  Development 
Corporation:  A  private,  locally 
initiated,  nonprofit  entity,  governed 
by  a  board  consisting  of  residents  of 
the  community  and  business  and 
civic  leaders,  which  has  a  record  of 
implementing  economic  development 
projects  or  whose  Articles  of 
Incorporation  and/or  By-Laws 
indicate  that  it  has  a  focus  in  the  area 
of  economic  development. 

— Hypothesis:  An  assumption  made  in 
order  to  test  its  validity.  It  should 
assert  a  cause-and-effect  relationship 
between  a  program  intervention  and 
its  expected  result.  Both  the 
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intervention  and  result  must  be 
measured  in  order  to  conflrm  the 
hypothesis.  For  example:  Eighty  hours 
of  classroom  training  in  small 
business  planning  will  be  sufficient 
for  participants  to  prepare  a 
successful  loan  application.  In  this 
example,  data  would  be  obtained  on 
the  number  of  hours  of  training 
actually  received  by  participants  (the 
intervention),  and  the  quality  of  loan 
applications  (the  result). 
— Intervention:  Any  planned  activity 
within  a  project  that  is  intended  to 
produce  changes  in  the  target 
population  and/or  the  environment 
and  can  be  formally  evaluated.  For 
example,  assistance  in  the  preparation 
of  a  business  plan  and  loan  package 
are  planned  interventions. 
—Job  Creation:  To  bring  about,  by 
activities  funded  under  this  program, 
new  jobs,  that  is  jobs  that  were  not  in 
existence  before  the  start  of  the 
project.  These  activities  can  include 
self-employment/entrepreneurial 
training,  the  development  of  new 
businesses  or  the  expansion  of 
existing  businesses. 
—Non-profit  organizations:  Any 
organization  (including  a  community 
development  corporation)  exempt 
fi-om  taxation  under  section  501(a)  of 
the  Internal  Revenue  Code  of  1986  by 
reason  of  paragraph  (3)  or  (4)  of 
section  501(c)  of  such  Code. 
—Private  employers:  Third-party  private 
non-profit  organizations  or  third-party 
for-profit  businesses  operating  in  the 
same  community  as  the  applicant. 
•  —Process  evaluation:  The  ongoing 
examination  of  the  implementation  of 
a  program.  It  focuses  on  the 
effectiveness  and  efficiency  of  the 
program's  activities  and  interventions 
(for  example,  methods  of  recruiting 
participants,  quality  of  training 
activities,  or  usefulness  of  follow-up 
procedures).  It  should  answer 
questions  such  as:  "Who  is  receiving 
what  services?",  "Are  the  services 
being  delivered  as  planned?",  and 
"Are  client  competencies 
improving?"  It  is  also  known  as 
"formative"  evaluation  because  it 
gathers  information  that  can  be  used 
to  improve  the  way  a  program  is  in 
progress. 

■-Program  participant/beneficiary:  Any 
individual  eligible  to  receive  Aid  to 
Families  with  Dependent  Children 
under  Part  A  of  Title  IV  of  the  Social 
Security  Act  and  any  other  individual 
whose  income  level  does  not  exceed 
100  percent  of  the  official  poverty  line 
as  found  in  the  most  recent  Annual 
Revision  of  Poverty  Income 
Guidelines  published  by  the 


Department  of  Health  and  Human 
Services.  (See  Attachment  A.) 

—Project  Period:  The  term  "project 
period"  refers  to  the  total  time  a 
project  is  approved  for  support, 
including  any  extensions. 

— Self-Sufficiency:  A  condition  where 
an  individual  or  family,  by  reason  of 
employment,  does  not  need  and  is  not 
eligible  for  public  assistance. 

D.  Purpose 

The  purpose  of  this  program  is  to 
demonstrate  and  evaluate  ways  of 
creating  new  employment  and  business 
opportunities  for  certain  low-income 
individuals  through  the  provision  of 
technical  and  financial  assistance  to 
private  employers  in  the  community.  A 
low-income  individual  eligible  to 
participate  in  a  project  conducted  under 
this  program  is  any  individual  eligible 
to  receive  Aid  to  Families  with 
Dependent  Children  (AFDC)  under  Part 
A  of  Title  IV  of  the  Social  Security  Act 
and  any  other  individual  whose  income 
level  does  not  exceed  100  percent  of  the 
official  poverty  line.  (See  Attachment 
A.)  Within  these  categories,  emphasis 
should  be  on  individuals  who  are 
unemployed,  those  residing  in  public 
housing,  and  those  who  are  homeless. 

Pari  II — Program  Priority  Areas 

A.  General  Projects  1.0 

The  Congressional  Conference  Report 
on  the  FY  1992  appropriations  for  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education  and 
related  agencies  directs  the  ACF  to 
require  economic  development 
strategies  as  part  of  the  application 
process  to  ensure  that  highly  qualified 
organizations  participate  in  the 
demonstration.  H.R.  Conf.  Rep.  No.  282, 
102d  Cong.,  1st  Sess.  39  (1991).  The 
inclusion  of  these  strategies  was  a 
valuable  addition  to  the  application 
materials  and  will  be  continued  this 
year.  Proposed  projects  should 
demonstrate  how  their  program  will 
impact  the  overall  community/ 
communities  served  by  the  applicant. 
OCS  will  only  fund  projects  that  create 
new  jobs  and/or  business  opportunities 
for  eligible  program  participants. 
Projects  funded  under  this  program 
must  demonstrate  how  the  proposed 
project  will  enhance  the  participants' 
ability  and  skills  in  their  progress 
toward  self-sufficiency.  Therefore, 
proposed  projects  must  show  promise 
toward  progress  of  achieving  self- 
sufficiency  among  the  target  population. 
OCS  expects  that  the  jobs  and/or 
business/self  employment  opportunities 
to  be  created  under  this  program  will 
contribute  to  the  goal  of  self-sufficiency. 


The  employment  opportunities  should 
provide  hourly  wages  that  exceed  the 
minimum  wage  and  also  provide 
benefits  such  as  health  insurance, 
transpKirtation.  child  care,  career 
development  opportunities,  etc. 

Applicants  must  show  that  the 
proposed  project  will  create  a 
significant  number  of  new  full-time 
permanent  jobs  through  the  expansion 
of  a  pre-identified  business  or  new 
business  development  and  by  providing 
opportunities  for  self-employment  to 
eligible  participants. 

While  projected  employment  in  future 
years  may  be  includea  in  the 
application,  it  is  essential  that  the  focus 
of  employment  opportunities 
concentrate  on  new  full-time, 
permanent  jobs  to  created  during  the 
duration  of  the  grant  project  period  and/ 
or  on  the  creation  of  new  business 
development  opportunities  for  low- 
income  inoividuals. 

In  creating  self-employment  business 
opportunities  for  eligible  participants, 
the  applicant  must  detail  how  it  will 
work  with  private  employers  in 
identifying  potential  entrepreneurs.  The 
assistance  to  be  provided  to  potential 
entrepreneurs  must  include,  at  a 
minimum,  technical  assistance  in  basic 
business  planning  and  management 
concepts,  and  assistance  in  preparing  a 
business  plan  (see  Part  IV,  Criterion  III 
for  requirements)  and  loan  application. 

Any  funds  that  are  used  for  training 
purposes  must  be  limited  to  providing 
specific  job-related  training  to  eligible 
participants  who  have  been  selected  for 
employment  and/or  self-employment 
business  opportunities 

In  the  review  process,  favorable 
consideration  will  be  given  to 
applicants  with  a  demonstrated  record 
of  achievement  in  promoting  job  and 
enterprise  opportunities  for  low-income 
people.  Favorable  consideration  also 
will  be  given  to  those  applicants  who 
show  the  lowest  cost-per-job  created  for 
low-income  individuals.  For  this 
program,  OCS  views  $15,000  as  the 
maximum  amount  for  the  creation  of  a 
job  and,  unless  there  are  extenuating 
circumstances,  will  not  fund  projects 
where  the  cost-per-job  in  OCS  funds 
exceeds  this  amount.  Only  those  jobs 
created  and  filled  by  low-income  people 
will  be  counted  in  the  cost-per-job 
formula.  (See  Part  IV,  Criterion  IV) 

Technical  assistance  should  be 
specifically  addressed  to  the  needs  of 
the  private  employer  in  creating  new 
jobs  to  be  filled  by  eligible  individuals 
and/or  to  the  individuals  themselves 
such  as  skills  training,  job  preparation, 
self-esteem  building,  etc.  Financidl 
assistance  also  may  include  assistdnca 
to  the  private  employer  as  well  as 
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assistance  1o  the  individaal.  If  the 
technical  and/or  financial  assistance  is 
to  be  provided  to  pre-identified 
businesses  that  will  be  expanded  or 
franchised.  written  comments  from  the 
businesses  mast  be  inchided  with  the 
application. 

The  creation  of  a  revolving  loan  fund 
with  funds  received  under  this  program 
is  an  allowable  activity.  However,  OCS 
encourages  the  use  of  funds  from  other 
sources  for  this  purpose.  Points  will  be 
awarded  in  the  review  process  to  those 
applicants  who  leverage  funds  from 
other  sources.  (See  Part  IV,  Criterion  VI.) 
Loans  made  to  eligible  beneGciaries  for 
business  development  activities  must  be 
at  or  below  market  rate. 

(Note:  Interest  accrued  on  revolving  loan 
funds  may  he  used  to  continue  or  expand  the 
activities  of  tiie  approved  project) 

Grant  funds  received  under  this 
program  may  not  be  used  for 
construction. 

A  formal,  cooperative  relationship 
between  the  applicant  and  the  agency 
(State  IV-A  agency)  responsible  for 
administering  the  Job  Opportunities  and 
Basic  Skills  (JOBS)  training  program  (as 
provided  for  under  title  IV-A  of  the 
Social  Security  Act)  in  the  ar^a  served 
by  the  project  is  a  requirement  for 
funding.  The  application  must  include  a 
signed,  written  agreement  between  the 
applicant  and  the  State  IV-A  agency,  or 
a  letter  of  commitment  (contingent  only 
on  receipt  of  OCS  funds),  which 
describes  the  cooperative  relationship, 
including  specific  activities  and/or 
actions  each  of  these  entities  proposes 
to  carry  out  over  the  course  of  the  grant 
period  in  sirpport  of  the  project.  The 
agreement,  at  a  minimum,  must  cover 
activities  that  will  be  provided  to  the 
target  population  and  which  are  related 
to  one  or  more  of  the  mandatory  or 
optional  components  offered  by  the 
appropriate  State's  JOBS  program.  The 
mandatory  activities  offered  by  the 
Slates'  JOBS  programs  consist  of  the 
following  components:  Basic  education 
activities,  job  skills  training,  job 
readiness  activities,  job  development 
and  job  placement.  The  optional 
components  offered  by  the  States'  JOBS 
programs  include:  group  and  individual 
job  search  counseling  and  training  on 
job  seeking  skills;  ornthe-job-training; 
work  supplementation;  and  community 
work  experience. 

(Note:  A  signed  written  agreement  or  a 
signed  letter  of  commitment  lietween  the 
applicant  and  the  State  FV-A  agency  must  be 
submitted  with  the  application  in  order  to  be 
reviewed  and  evaluated  competitively.) 

Projects  also  must  include  an 
independent,  methodologically  sound 
evaluation  of  the  effectiveness  of  the 


activities  carried  out  with  the  grant  in 
creating  new  jobs  and  business 
opportunities.  (See  Part  IV.  Criterion  V). 

Applications  should  include  a  plan 
for  disseminating  the  results  of  the 
project  after  expiration  of  the  grant 
period.  Applicants  may  budget  up  to 
$1,000  for  dissemination  purposes. 

Priority  will  be  given  to  applications 
proposing  to  serve  those  areas 
containing  the  highest  percentage  of 
individuals  receiving  Aid  to  Families 
with  Dependent  Children  under  Title 
IV-A  of  the  Social  Security  Act.  (See 
Part  IV.  Criterion  11.) 

Applicants  must  be  aware  that  it  is 
expected  that  projects  will  be 
^operational  by  the  end  of  the  project 
period,  i.e.  that  the  jobs  and/or 
businesses  that  the  applicant  committed 
itself  in  the  application  to  creating  will 
be  in  place,  and  low-income  individuals 
will  actually  be  employed  in  those  jobs 
and/or  businesses. 

See  Part  IV.  Criterion  HI  for  special 
instructions  on  developing  a  work 
program. 

B.  Community  Development 
Corporations  Set-Aside  2.0 

For  Fiscal  Year  1993.  a  set-aside  fund 
of  $1  million  will  be  included  for 
community  development  corporations. 
A  set-aside  fund  is  a  private,  non-profit 
entity  which  has  a  record  of 
implementing  economic  development 
projects  or,  whose  Articles  of 
Incorporation  and/or  By-Laws  indicate 
that  it  has  a  focus  in  the  area  of 
economic  development,  and  which  has 
a  tax  exempt  determination  under 
Section  501(a)  of  the  Internal  Revenue 
Code  of  1986  by  reason  of  paragraph  (3) 
or  (4)  of  Section  501(c)  of  such  code. 

Such  projects  must  conform  to  the 
purposes,  requirements,  and 
prohibitions  applicable  to  those 
submitted  under  Part  II,  CJeneral  Projects 
1.0. 

Applications  for  these  set-aside  funds 
which  are  not  funded  due  to  the  limited 
amount  of  funds  available  will  also  be 
considered  competitively  within  the 
larger  pool  of  eligible  applicants. 

Part  III — Application  Requirements 

A.  Background  Information 

1.  Availability  of  Funds  and  Grant 
Amounts 

The  Office  of  Community  Services 
expects  to  award  approximately 
$5,000,000  by  September  30,  1993  for 
new  grants  under  this  program. 

A  maximum  of  $500,000  for  the  three- 
year  project  period  will  be  awarded  to 
selected  organizations  under  this 
program  in  FY  93.  OCS  will  award  no 
less  than  5  and  no  more  than  10  grants 


imder  this  program.  Due  to  the  limited 
funds  available  under  this  program  only 
one  grant  will  be  allowed  to  any 
organization. 

2.  Project  and  Budget  Periods 

Project  and  budget  periods  will  be  36 
months.  Full  funding  of  the  three- year 
project  and  budget  periods  in  FY  93 
assures  stability  for  these  36  months. 

3.  Mobilization  of  Resources 

OCS  will  give  favorable  consideration 
in  the  review  process  to  applicants  who 
mobilize  cash  and/or  third-party  in-kind 
contributions  for  direct  use  in  the 
project.  (See  Part  IV.  Criterion  VI.) 

4.  Program  Particpants/Beneficiaries 

Projects  proposed  for  funding  under 
this  announcement  must  result  in  direct 
benefits  to  low-income  people  as 
defined  in  the  most  recent  Annual 
Revision  of  Poverty  Income  Guidelines 
published  by  DHHS  and  individuals 
eligible  to  receive  Aid  to  Families  with 
Dependent  Children  under  Part  A  of 
Title  IV  of  the  Social  Security  Act. 

Attachment  A  to  this  announcement 
is  an  excerpt  from  the  guidelines 
currently  in  effect.  Annual  revisions  of 
these  guidelines  are  normally  published 
in  the  Federal  Register  in  February  or 
early  March  of  each  year.  Grantees  will 
be  required  to  apply  the  most  recent 
guidelines  throughout  the  project 
period.  These  revised  guidelines  also 
may  be  obtained  at  public  libraries, 
Congressional  offices,  or  by  writing  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

No  other  government  agency  or 
privately-defined  poverty  guidelines  are 
applicable  for  the  determination  of  low- 
income  eligibility  for  this  program. 

5.  Cooperative  Partnership  Agreement 

A  signed  written  agreement  or  letter 
of  commitment  between  the  applicant 
and  the  State  IV-A  agency  must  be 
submitted  with  the  application  in  order 
to  be  reviewed  and  evaluated 
competitively.  The  agreement/letter 
must  describe  the  cooperative 
relationship  and  include  specific 
activities  and/or  actions  that  each  of  the 
entities  proposes  to  carry  out  over  the 
course  of  the  grant  period  in  support  of 
the  project.  (Please  review  section  IIA 
for  additional  specific  information 
related  to  this  agreement.) 

6.  Prohibition  and  Restrictions  on  the 
Use  of  Funds 

The  use  of  funds  for  new  construction 
or  the  purchase  of  real  property  is 
prohibited.  Costs  incurred  for 
rearrangement  and  alteration  of  facilities 
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i-equired  specifically  for  the  grant 
program  are  allowable  when  specifically 
ppproved  by  ACF  in  writing. 

If  the  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in,  or 
feligible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
hnd  explain  how  it  has  complied  with 
the  provisions  of  section  106  of  the 
National  Historic  Preservation  Act  of 
J  966  as  amended.  If  there  is  any 
t]uestion  as  to  whether  the  property  is 
listed  in  or  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places,  the 
'  pplicant  should  consult  with  the  State 
listoric  Preservation  Officer.  (See 
,ttacl»ment  D:  SF-424B.  Item  13  for 
idditional  guidelines.)  The  applicant 
hould  contact  OCS  early  in  the 
development  of  its  application  for 
Instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
^nd  Human  Services.  Failure  to  comply 
with  the  cited  Act  must  result  in  the 
iipplication  being  ineligible  for  funding 

consideration. 

i 

'.".  Multiple  Submittals 

Due  to  the  limited  number  of  grants 
which  will  be  made  under  this  program, 
Qnly  one  proposal  fi-om  an  eligible 
iipplicant  will  be  funded  by  OCS  for 
either  the  general  project  fund  or  the 
Gommunity  development  corporation 
set-aside  fiind. 

Third-Party  Project  Evaluation 

Projects  also  must  include  an 
independent.  methodol6gicaIly  sound 
evaluation  of  the  effectiveness  of  the 
activities  carried  out  with  the  grant  in 
creating  new  jobs  and  business 
opportunities. 

9.  Economic  Development  Strategy 

Applicants  must  include  an  economic 
development  strategy  in  accordance 
with  the  legislative  reference  cited  in 
I'art  II,  Section  A. 

10  M.iintenance  of  Effort 

The  application  must  include  an 
assurance  that  activities  funded  under 
this  program  announcement  are  in 
addition  to,  and  not  in  substitution  for, 
activities  previously  carried  on  without 
Federal  assistance. 

Pari  IV — Applicatioo  Review  Criteria 

I  Applications  which  pass  the  pre- 
reling  review  will  be  assessed  and 
scored  by  reviewers.  Each  revieiver  will 
gjve  a  numerical  score  for  »ach 
application  reviewed.  These  numerical 
.scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
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weaknesses  under  each  applicable 
criterion  published  in  the 
announcement. 

The  in-depth  assessment  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
described  in  Part  III.  Scoring  will  be 
based  on  a  total  of  100  points. 

(Note:  the  following  review  criteria 
reiterate  the  collection  of  information 
requirements  contained  in  Part  VI  of 
this  announcement.  These  requirements 
are  approved  under  OMB  Control 
Number  0970-0062  expiration  09-30- 
93.) 

A.  Criteria  for  Review  and  Assessment 
of  Applications  in  Priority  Areas  1.0  and 
2.0 

Criterion  I:  Organizational  Experience  in 
Program  Area  and  Staff  Responsibilities 
(Maximum:  10  points) 

(i)  Organizational  experience  in 
program  area.  Documentation  provided 
indicates  that  projects  previously 
undertaken  have  been  relevant  and  cost- 
effective  and  have  provided  permanent 
benefits  to  the  low-income  population. 

The  organization  has  detailed 
competence  in  the  specific  program  area 
and  as  a  deliverer  with  expertise  in  the 
area  of  technical  assistance.  The 
applicant  has  demonstrated  the  ability 
to  implement  major  activities  in  such 
areas  as  human  development,  business 
development,  economic  development  or 
financial  services;  the  ability  to  mobilize 
funds  from  sources  such  as  the  private 
sector  (corporations,  banks,  etc.). 
foundations,  the  public  sector, 
including  State  and  local  governments, 
or  individuals;  that  it  has  a  sound 
organizational  structure  and  proven 
organizational  capability;  and  an  ability 
to  develop  and  maintain  a  stable 
program  in  terms  of  business  or  job 
creation  activities  that  will  provide 
needed  permanent  jobs  and/or  business 
development  opportunities. 

(Note:  The  maximum  number  of  points 
will  be  given  only  to  those  organizations  with 
a  demonstrated  record  of  achievement  in 
promoting  job  creation  and  enterprise 
opportunities  for  low-income  people  ) 

(ii)  Staff  skills,  resources  and 
responsibilities.  The  application 
describes  in  brief  resume  form  the 
experience  and  skills  of  the  project 
director  who  is  not  only  well  qualified, 
but  his/her  professional  capabilities  are 
relevant  to  the  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  yet  been  identified, 
the  application  contains  a 
comprehensive  position  description 
which  indicates  that  the  responsibilities 
to  be  assigned  to  the  project  director  are 
relevant  to  the  successful 


implementation  of  the  project.  The 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project  and  sufficient  time  of  senior 
staff  will  be  budgeted  to  assume  timely 
implementation  and  cost  effective 
management  of  the  project. 

The  applicant  has  included  the 
minimum  qualifications  for  the  third- 
party  evaluator  (independent  entity,  i.e. 
an  entity  organizationally  distinct  from, 
and  not  under  the  control  of  the 
applicant).  A  third-party  evaluator  must 
have  knowledge  about  and  have 
experience  in  conducting  process  and 
outcome  evaluations,  evaluating  issues 
in  the  job  creation  field,  expansion  of 
businesses  and  the  creation  of  self- 
employment  and  small  business 
opportunities  for  low-income 
neighborhoods  and  understands  the 
complexity  of  the  problems  the  target 
population  faces.  The  competitive 
procurement  regulations  (45  CFR  part 
74,  appendix  G)  apply  to  service 
contracts  such  as  those  for  evaluators 
when  the  rxsts  of  such  service  will 
exceed  $5,000. 

The  applicant  should  include  an 
adequate  position  description  for  the 
third-party  evaluator. 

The  applicant  has  described  the 
facilities  and  resources  (i.e.  space, 
equipment,  etc.)  that  it  has  available  to, 
carry  out  the  project. 

Criterion  11:  Analysis  ofNeed 
(Maximum:  10  points) 

The  applicant  includes  a  description 
of  the  geographic  area  and  population  to 
be  ser\-ed  as  well  as  a  discussion  of  the 
nature  and  extent  of  the  problem  to  be 
solved.  It  should  indicate  what  the 
unemployment  rates  are  in  the 
geographic  areas  to  be  served  and  (to  the 
extent  practicable)  cites  how  the 
proposed  businesses  and  subsequent 
jobs  will  impact  on  the  nature  and 
extent  of  the  problem.  It  should  also 
include  documentation  regarding  the 
number  and  percentage  of  individuals 
receiving  Aid  to  Families  with 
Dependent  Children  and  the  total 
number  of  individuals  which  make  up 
the  population  in  the  area  where  the 
project  will  operate. 

Criterion  III:  Work  Program  (Maximum: 
2S  points) 

The  work  plan  and  business  pian(s). 
where  appropriate,  are  both  sound  and 
feasible.  If  the  applicant  is  proposing  to 
use  project  funds  to  provide  technical 
and/or  financial  assi.<itance  to  a  third- 
party  private  employer  to  develop  or 
expand  a  pre-identified  business,  the 
application  must  include  a  complete 
business  plan.  An  application  that  does 
not  include  a  business  plan  where  one 
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is  appropriate  may  be  disqualiHed  and 
returned  to  the  applicant. 

The  project  is  responsive  to  the  needs 
identified  in  the  Analysis  of  Need. 

(i)  Work  plan.  The  work  plan  includes 
a  hypothesis  or  hypotheses  that  is 
sij^nificant  and  that  includes  the  key 
interventions  and  permits  measurement 
of  the  extent  to  which  the  target 
population  can  achieve  greater  self- 
sufficiency  as  a  result  of  its  involvement 
in  the  project.  The  key  interventions 
should  include  the  types  of  technical 
and  fmancial  assistance  to  be  provided 
the  recipients,  the  level  of  effort,  as  well 
as  other  activities.  If  the  technical  and/ 
or  Bnancial  assistance  is  to  be  provided 
to  pre-identified  businesses  that  will  be 
expanded  or  franchised,  written 
commitments  from  the  businesses  are 
included  with  the  application.  The  work 
program  sets  forth  realistic  quarterly 
time  targets  by  which  the  various  work 
tasks  will  be  completed.  Critical  issues 
or  potential  problems  that  might  impact 
negatively  on  the  project  are  defined 
and  the  project  objectives  can  be 
reasonably  attained  despite  such 
potential  problems.  The  application 
provides  a  description  of  the  process 
evaluation  which  will  culminate  in  the 
development  of  a  policies  and 
procedures  manual. 

(ii)  Business  plan.  The  business  plan, 
where  appropriate,  is  one  of  the  major 
components  that  will  be  evaluated  by 
OCS  to  determine  the  feasibility  of  a 
Jobs  Opportunities  project.  It  must  be 
well  prepared  and  address  all  the  major 
issues  noted  herein. 

Because  the  guidelines  were  written 
to  cover  a  variety  of  possibilities,  rigid 
adherence  to  them  is  not  possible  nor 
even  desirable  for  all  projects.  For 
example,  a  plan  for  a  service  business 
would  not  require  a  discussion  of 
manufacturing  nor  product  design. 

The  business  plan  should  include  the 
following: 

— The  Business  and  its  Industry.  This 
section  should  describe  the  nature 
and  history  of  the  business  if  the 
proposal  is  an  expansion  of  an 
existing  business,  including  the 
following: 

1.  Products  and  services; 

2.  Market  research  and  evaluation 
(show  that  the  product  or  service 
has  a  substantial  market  and  can 
achieve  sales  in  the  face  of 
competition): 

3.  Marketing  plan  (including  the 
estimated  market  share  and  sales) 

4.  Manufacturing  and  operations  plan 
(describe  the  kind  of  facilities,  plant 
location,  space,  capital  equipment 
and  labor  force  (part  and/or  full- 
time  wage  structure)  that  are 


required  to  provide  the  company's 
product  or  service). 

5.  Critical  risk  and  assumptions 
(include  a  description  of  the  risks 
and  critical  assumptions  relating  to 
the  industry,  the  venture,  its 
personnel,  the  product's  market 
appeal,  and  the  timing  and 
financing  of  the  venture). 

6.  Community  benefits  (identify  low- 
income  individuals  to  be 
employed);  and 

7.  A  financial  plan  (In  developing  the 
financial  plan,  the  following 
exhibits  must  be  prepared  for  the 
first  three  years  of  the  business' 
operation:  (a)  Profit  and  Loss 
Forecasts — for  each  year;  (b)  Cash 
Flow  Projections — for  each  year;  (c) 
pro  forma  balance  sheets — for  each 
year;  (d)  initial  uses  of  project 
funds;  and  (e)  any  future  capital 
requirements  and  sources. 

(iii)  Facilities.  If  the  rearrangement  or 
alteration  of  facilities  will  be  required  in 
implementing  the  project,  the  applicant 
has  described  and  justified  such 
changes. 

Criterion  IV:  Significant  and  Beneficial 
Impact  (Maximum:  25  points) 

(i)  Quality  of  fOBS/business 
opportunities.  The  proposed  project  is 
expected  to  produce  permanent  and 
measurable  results  that  will  reduce  the 
incidence  of  poverty  in  the  community. 
Expected  results  are  quantifiable  in 
terms  of  the  creation  of  permanent,  full- 
time  jobs  or  business  opportunities 
developed.  In  developing  business 
opportunities  and  self-employment  for 
low-income  individuals  the  applicant 
proposes,  at  a  minimum,  to  provide 
basic  business  planning  and 
management  concepts,  and  assistance  in 
preparing  a  business  plan  and  loan 
package.  The  application  documents 
that: 

— The  business  opportunities  to  be 
developed  for  eligible  participants 
will  contribute  significantly  to  their 
progress  toward  self-sufficiency;  and/ 
or 
— Jobs  to  be  created  for  eligible 
participants  will  contribute 
significantly  to  their  progress  toward 
self-sufficiency:  they  provide,  for 
example,  wages  that  exceed  the 
minimum  wage,  plus  benefits  such  as 
health  insurance,  transportation,  child 
care  and  career  development 
opportunities. 

(ii)  Cost-perjob.  During  the  project 
period  the  proposed  project  will  create 
new,  permanent  jobs  or  business 
opportunities  for  low-income  residents 
at  a  cost-per-job  below  $15,000  in  OCS 
funds,  (e.g  cost  per  job  is  calculated  by 


dividing  the  total  amoimt  of  grant  funds 
requested  ($420,000)  divided  by  the 
number  of  jobs  to  be  created  (60)  equals 
the  cost-per-job  ($7,000)).  If  any  other 
calculations  are  used,  please  include 
your  methodology  in  this  section. 

(Note:  Except  in  those  instances  where 
independent  reviewers  Identify  extenuating 
circumstances  related  to  business 
development  activities,  the  maximum 
number  of  points  will  be  given  only  to  those 
applicants  proposing  cost-per-job  created 
estimates  of  $5,000  or  less  of  OCS  requested 
funds.  Higher  cost-per-job  estimates  will 
receive  correspondingly  fewer  points.) 

Criterion  V:  Third-Part  Evaluation 
(Maximum:  10  points) 

A  plan  for  a  methodological  sound 

third-party  (i.e.  independent)  evaluation 

of  the  demonstration  project  must  be 

included  in  the  application. 
The  Evaluation  Plan: 

— includes  a  specific  working  definition 
of  "self-sufficiency"  (consistent  with 
the  broad  definition  contained  in  Part 
I)  that  permits  the  measurement  of 
incremental  progress  of  eligible 
individuals  and  their  families  from 
dependency  toward  self-sufficiency; 

— clearly  defines  the  changes  or  benefits 
(outcomes)  to  be  produced,  the 
activities  (interventions)  that  will 
produce  the  changes,  and  the 
measures  of  client  progress  toward 
self-sufficiency  for  which  information 
will  be  collected  (for  example: 
Increases  in  income,  decreases  in 
public  assistance  payments); 

— provides  for  the  annual  compilation 
of  community-level  data  on  the 
characteristics  of  the  population  in 
the  project  area,  including  percentage 
on  public  assistance,  percentage 
below  the  poverty  line, 
unemployment  rate,  business  starts 
and  failures,  and  major  employers; 

— provides  for  the  conduct  of  a 
continuing  process  evaluation.  This 
should  include  the  periodic 
assessment  of  the  following:  Client 
characteristics,  pertinent  policies  and 
procedures,  staffing,  cooperative 
partnerships  with  state  and  local 
agencies,  use  of  other  community 
resources,  client  outreach  and 
recruitment,  client  service  delivery, 
cost  of  services,  and  level  of  technical 
and  financial  assistance  to  employers. 
The  types  of  data  and  information, 
measures  and  indicators  to  be  used  for 
the  process  evaluation,  as  well  as  the 
methods  and  timeframe  for  collecting 
and  analyzing  the  required  data 
should  be  indicated; 

— provides  for  the  completion  of  two 
interim  evaluation  reports  and  a  final 
report.  The  final  evaluation  report 
will  describe  the  program  design  and 
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any  changes  from  the  original 
workplan,  outreach  and  recruitment 
results,  interventions,  and 
accomplishments.  The  measurement 
instruments,  data  collection 
procedures,  and  analysis  techniques 
should  be  discussed,  and  the  report 
should  yield  conclusions  as  to  how 
well  the  program  works  and  why.  It 
should  also  discuss  the  program's 
potential  for  repUcation  in  other 
communities;  and 
—includes  a  realistic  plan  for 
disseminating  the  project  findings  to 
other  interested  organizations  and 
public  agencies. 

Criterion  VI:  Public-Private  Partnerships 
(Maximum:  15  points) 

—The  cooperative  partnership 
arrangements  are  fully  described  and 
clearly  relate  to  the  objectives  of  the 
proposed  project,  and  the  activities 
include  one  or  more  of  the  mandatory 
or  optional  components  of  the  State's 
JOBS  program  as  described  in  Part  II, 
Section  A. 

—The  application  documents  that  the 
applicant  will  mobilize  from  public 
and/or  private  sources  cash  and/or 
third-party  in-kind  contributions. 
Applications  that  document  that  the 

I  value  of  such  contributions  will  be  at 
least  equal  to  the  OCS  funds 
requested,  and  demonstrate  that  the 
cooperative  partnership  arrangements 
clearly  relate  to  the  objectives  of  the 
proposed  project,  will  receive  the 

;  maximum  number  of  points  for  this 
criterion.  Lesser  contributions  will  be 
given  consideration  based  upon  the 
value  documented. 
—Applicants  should  note  that 
partnership  relationships  are  not 
created  via  service  delivery  contracts; 
partners  should  be  responsible  for 
substantive  project  components  or 
elements. 

Criterion  VII:  Budget  Appropriateness 
and  Reasonableness  (Maximum:  5 
points) 

Funds  requested  are  commensurate 
with  the  level  of  effort  necessary  to 
accomplish  the  goals  and  objectives  of 
the  project. 

The  application  includes  a  detailed 
budget  break-down  for  each  of  the 
budget  categories  in  the  SF-424A.  The 
applicant  presents  a  reasonable 
administrative  cost  if  an  indirect  cost 
rate  has  not  been  negotiated  with  the 
cognizant  Federal  agency  (See  Part  VI, 
Section  B.  Line  6j). 

The  estimated  cost  to  the  government 
of  the  project  also  is  reason^le  in 
relation  to  the  anticipated  results. 
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Part  V— Application  Procadum 

A.  Availability  of  Forms 

Attachments  B,  C  and  D  contain  all  of 
the  standard  forms  necessary  for  the 
application  for  awards  under  this  OCS 
program.  These  attachments  and  Parts  D 
and  F  of  this  announcement  contain  all 
of  the  instructions  required  for 
submittal  of  applications.  These  forms 
may  be  photocopied  for  the  application. 

Copies  of  the  Federal  Register 
containing  this  announcement  are 
available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  WTiting  or  telephoning  the  office 
listed  under  the  section  entitled  FOR 
PJRTHER  INFOHMATK)N  at  the  beginning  of 
this  announcement. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace  and 
debarment  regulations  set  forth  in 
Attachments  E  and  F. 

Part  VII,  Section  A  contains 
instructions  for  the  project  narrative. 

B.  Application  Submission 

The  closing  date  for  submission  of 
applications  is  June  28,  1993. 

1.  Deadlines 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date  at  the  Department  of  Heahh  and 
Human  Services.  Administration  for 
Children  arid  Famihes,  Division  of 
Discretionary  Grants,  room  341-F-l, 
200  Independence  Avenue  SW.. 
Washington.  DC  20201.  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  them  to  be  considered  during 
the  competitive  review  and  evaluation 
process  under  Chapter  1-62  of  the 
Health  and  Human  Services  Grants 
Administration  Manual.  (Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing.) 

2.  Applications  Submitted  by  Other 
Means 

Applications  which  are  not  submitted 
in  accordance  with  the  above  criteria 
shall  be  considered  as  meeting  the 
deadline  only  if  they  are  physically 
received  before  the  close  of  business  on 
or  before  the  deadline  date.  Hand 
delivered  applications  will  be  accepted 
at  the  Department  of  Health  and  Human 


Services.  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  room  341-F-l,  200 
Independence  Avenue.  SW., 
Washington.  DC  during  the  normal 
working  hours  of  8:30  am.  to  5  p.m.. 
Monday  through  Friday. 

3.  Late  Applications 

Applications  which  do  not  meet  one 
of  these  criteria  are  considered  late 
applications.  The  ACF  Division  of 
Discretionary  Grants  will  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  this  competition. 

4.  Extension  of  Deadline 

The  ACF  Office  of  Community 
Services  may  extend  the  deadfine  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.  resulting  in  a 
disruption  of  the  mails.  However,  if  the 
granting  agency  does  not  extend  the 
deadline  fur  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant.  Applicants  are  responsible  to 
meet  deadlines  and  are  encouraged  to 
submit  applications  as  far  in  advance  as 
possible  to  avoid  unforeseen  events 
which  may  inhibit  their  ability  to 
submit  an  application  on  the  closing 
date. 

Applications  once  submitted  are 
considered 'final  and  no  additional 
materials  will  be  accepted. 

One  signed  original  application  and 
four  copies  should  be  submitted. 

C.  Intt^rgovernmental  Review 

This  program  is  covered  under 
Exef;utivB  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Ser\i(.es  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
com.Tienting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama.  Alaska,  Idaho,  Kansas, 
Louisia:.>a.  Minnesota,  Nebraska. 
Pennsylvania,  Oklahoma,  Oregon. 
Virginia,  V»ashington.  American  Samoa 
and  Palau  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs). 

Applicants  from  these  fourteen 
jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otlierwise.  applicants  must 
submit  any  required  material  to  the 
SPOCs  as  soon  as  possible  to  alert  them 
of  the  prospective  applications  and 
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receive  any  necessary  instructions,  so 
that  the  ACF  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  It  is  imperative  that  the 
apphcant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424.  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
45  days  from  the  application  deadline 
date  to  comment  on  proposed  new 
awards.  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  ofHcial 
recommendations.  Additionally.  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain*' 
rule  under  45  CFR  100.10. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants.  200  Independence 
Avenue  SW.,  room  341-F-l, 
Washington,  DC  20201. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  of  this  announcement. 

D.  Application  Consideration  of  OCS 
Specific  Requirements 

Applications  which  meet  the 
screening  requirements  in  Part  V  item  E 
below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  the  guidelines  and 
evaluation  criteria  published  in  this 
announcement. 

Applications  will  be  reviewed  by 
persons  outside  of  the  OCS  unit  which 
will  be  directly  responsible  for 
programmatic  management  of  the  grant. 
The  results  of  these  reviews  will  assist 
the  Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions  but  will  not  be  the 
only  factors  considered.  Applications 
generally  will  be  considered  in  order  of 
the  average  scores  assigned  by 
reviewers.  However,  highly  ranked 
applications  are  not  guaranteed  funding 
since  other  factors  are  taken  into 
consideration  including,  but  not  limited 
to.  the  timely  and  proper  completion  of 
projects  funded  with  OCS  funds  granted 
in  the  last  five  (5)  years;  comments  of 
reviewers  and  government  officials;  staff 
evaluation  and  input;  geographic 
distribution;  previous  program 
performance  of  applicants;  compliance 
with  grant  terms  under  previous  DHHS 


grants:  audit  reports:  investigative 
reports;  and  applicant's  progress  in 
resolving  any  final  audit  disallowances 
on  previous  OCS  or  other  Federal 
agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

E.  Criteria  for  Screening  Applicants 

1.  Initial  Screening 

All  timely  applicants  will  receive  an 
acknowledgement  with  an  assigned 
identification  number.  This  number, 
along  with  any  identification  code,  must 
be  referenced  in  all  subsequent 
communications  concerning  the 
application.  If  an  acknowledgement  is 
not  received  within  three  weeks  after 
the  deadline  dateline  date,  please  notify 
ACF  by  telephone  at  (202)  690-8243. 

All  applications  that  meet  the 
published  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

a.  The  applications  must  contain  a 
Standard  Form  424  "Application  for 
Federal  Assistance"  (SF-424).  a  budget 
(SF-424A).  and  signed  "Assurances" 
(SF  424B)  completed  according  to 
instructions  published  in  Part  VI  and 
Attachments  B.  C,  and  D  of  this  Program 
Announcement. 

b.  A  project  narrative  must  also 
accompany  the  standard  forms. 

c.  The  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

2.  Pre-Rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  and/or  OCS  staff  prior  to  the 
programmatic  review  to  verify  that  the 
applications  comply  with  this  Program 
Announcement  in  the  following  areas: 

a.  Eligibility:  Applicant  meets  the 
eligibility  requirements  described  in 
Part  I.  Section  B.  Proof  of  non-profit 
status  must  be  included  in  the 
Appendices  to  the  Project  Narrative  (See 
Part  VII.  Section  A,  11). 

Applicants  must  also  be  aware  that 
the  applicant's  legal  name  as  required 
on  the  SF-424  (Item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

b.  Target  populations:  The  application 
clearly  targets  the  specific  outcomes  and 


benefits  of  the  project  to  those  types  of 
low-income  participants  and 
beneficiaries  described  in  Part  III, 
Section  A,  Program  Participants/ 
Beneficiaries. 

c.  Grant  amount:  The  amount  of  funds 
requested  does  not  exceed  the  limits 
indicated  in  Part  III.  Section  A.,  item  1. 

d.  Cooperative  partnership 
Agreement.  The  application  contains  a 
written  agreement  or  letter  of 
commitment  that  includes,  at  a 
minimum,  the  activities  cited  in  Part  II, 
Section  A.  The  agreement  must  be 
signed  by  an  official  of  the  agency 
responsible  for  administering  the  JOBS 
program  in  the  area  to  be  served. 

e.  Third-party  project  evaluation.  A 
third-party  project  evaluation  plan  is 
included. 

f.  Business  plan.  If  a  third-party 
private  employer  is  part  of  the  proposed 
project,  a  complete  business  plan  is 
included  in  the  application. 

An  application  will  be  disqualified 
from  the  competition  and  returned  if  it 
does  not  conform  to  all  of  the  above 
requirements. 

Part  VI — Instructions  for  Completing 
Application  Package 

I  Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
0970-0062  date  of  expiration  09-30- 
93.] 

The  standard  forms  attached  to  this 
announcement  shall  be  used  to  apply 
for  funds  under  this  program 
announcement. 

It  is  suggested  that  you  reproduce  the 
SF-424  and  SF^24A.  and  type  your 
application  on  the  copies.  In  order  to 
assist  applicants  in  correctly  completing 
the  SF-424.  and  SF-424A.  Please 
prepare  your  application  in  accordance 
with  the  following: 

A.  SF-424 — "Application  for  Federal 
Assistance" 

Top  of  Page 

Please  enter  the  single  priority  area 
number  under  which  the  application  is 
being  submitted.  An  application  should 
be  submitted  under  only  one  priority 
area. 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  "Applications";  there  are  no 
"Pre-Applications." 

Prepare  your  application  in 
accordance  with  the  standard 
instructions  given  in  Attachments  B  and 
C  corresponding  to  the  forms,  as  well  as 
the  OCS  specific  instructions  set  forth 
below: 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier" — Date 
application  is  submitted  to  ACF  and 
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applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  by  State"— N/ 
A 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Items  5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
IdentiBcation  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  OlS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
the  form. 

Item  7.  If  the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  box  and 
specify  "non-profit  corporation"  in  the 
space  marked  "Other."  Proof  of  non- 
profit status,  such  as  IRS  determination. 
Articles  of  Incorporation,  or  By-laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 

Item  8.  "Type  of  Application" — 
Please  indicate  the  type  of  application. 

Item  9.  "Name  of  Federal  Agency" — 
Enter  DHHS-ACF/OCS. 

Item  10.  "The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  under  this 
announcement  is  93.561.  The  title  is 
"Job  Opportunities  for  Low-Income 
Individuals  Program  (Demonstration 
Projects)" 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
for  which  priority  area  funds  are  being 
requested.  The  following  letter 
designations  must  be  used: 

JO — General  Project 

JS — Community  Development 
Corporation  Set-Aside 

Item  12.  "Areas  Affected  by 
project" — List  only  the  largest  unit  or 
units  affected,  such  as  State,  county  or 
PtV. 

Item  13.  "Proposed  Project"— Enter 
the  desirable  starting  date  for  the  project 
and  the  proposed  completion  date. 

Item  14.  "Congressional  District  of 
Applicant/Project" — Enter  the  number 
of  the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located. 

Item  15a.  For  purposes  of  this 
Announcement,  this  amount  should 
reflect  the  amount  requested  for  the 
entire  project  period.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

Item  15b-e.  These  items  should 
refiect  both  cash  and  third-party,  in- 


kind  contributions  for  the  total  project 
period. 

Item  15f.  N/A 

Item  15g.  Enter  the  sum  of  Items  15a- 
15e. 

B.  SF-424A— "Budget  Information— 
Non-Construction  Programs" 

See  Instructions  accompanying  this 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
"Federal  Funds"  budget  entries  will 
relate  to  the  requested  OCS  funds  only, 
and  "Non-Federal"  will  include 
mobilized  funds  from  all  other 
sources— applicant,  state,  local,  and 
other.  Federal  funds  other  than 
requested  OCS  funding  should  be 
included  in  "Non-Federal"  entries. 

Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobilized)  funds  for 
the  total  project  period.  Section  B 
contains  entries  for  Federal  (OCS)  funds 
only. 

Section  A — Budget  Summary 

Lines  1-4 

Col.  (a): 

Line  1 — Enter  "Job  OpfKirtunities  for 
Low-Income  Individuals". 

Col.  (b): 

Line  1 — Catalog  of  Federal  Domestic 
Assistance  number  is  93.561. 

Col.  (c)  and  (d): 

Colunms  (c)  and  (d)  are  not  relevant 
to  this  program  and  should  not  be 
completed. 

Column  (e)-(g) 

For  line  1,  enter  in  columns  (e),  (f) 
and  (g)  the  appropriate  amounts  needed 
to  support  the  project  for  the  entire 
project  period.  (Maximum  $500,000) 

Line  5 — Enter  the  figures  from  Line  1 
for  all  columns  completed  (e),  (f).  and 
(g). 

Section  B — Budget  Categories 

Please  Note:  This  information 
supersedes  the  instructions  provided 
following  SF-424A. 

This  section  (B)  should  contain 
entries  for  OCS  funds  only. 

Columns  (1) — (5): 

Column  1:  Enter  the  first  budget 
period  of  12  months. 

Column  2:  Enter  the  second  budget 
period  of  12  months. 

Column  3:  Enter  the  third  budget 
period  of  12  months. 

Column  4:  Leave  blank. 

Column  5:  Enter  the  total 
requirements  for  Federal  funds  by  the 
Object  Class  Categories  of  this  section. 

Allocability  of  costs  are  governed  by 
the  cost  principles  set  forth  in  0MB 
Circtilar  A-122  and  45  CFR  part  74. 

Budget  estimates  for  national 
administrative  costs  must  be  supported 


by  adequate  detail  for  the  grants  ofiicer 
to  perform  a  cost  analysis  and  review. 
Adequately  detailed  calculations  for 
each  budget  object  class  are  those  which 
reflect  estimation  methods,  quantities, 
unit  costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  dass  "other" 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  wiUi  emphasis  on 
unique/special  initiatives  large  dollar 
amounts;  local,  regional,  or  other  travels 
new  positions;  major  equipment 
purchases  and  training  programs. 

A  detailed  itemized  oudget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 

Personnel-line  6a.  Enter  the  total  costs 
of  salaries  and  wages. 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  the  project, 
the  individual  annual  salaries,  and  the 
cost  to  the  project  of  the  organization's 
staff  who  will  be  working  on  the  project. 
Do  not  include  costs  of  consultants  or 
personnel  costs  of  delegate  agencies  or 
of  specific  project(s)  or  businesses  to  be 
financed  by  the  applicant. 

Fringe  benefits-lme  6b.  Enter  the  total 
costs  of  fringe  benefits  unless  treated  as 
part  of  an  approved  indirect  cost  rate 
which  is  entered  on  line  6j. 

Justification:  Provide  a  breakdown  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
taxes,  etc. 

Travel-line  6c.  Enter  total  costs  of  all 
travel  by  employees  of  the  project.  Do 
not  enter  costs  tot  consultant's  travel. 

Justification:  Include  the  total  number 
of  traveler(s),  total  number  of  trips, 
destinations,  number  of  days, 
transportation  costs  and  subsistence 
allowances.  Travel  costs  to  attend  two 
national  workshops  in  Washington.  DC 
by  the  project  director  should  be 
included. 

Equipment-Line  6d.  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
"Non-expendable  personal  property" 
means  tangible  personal  property 
having  an  acquisition  cost  per  unit  of 
$500  or  more  for  non-profit 
organizations  and  $5,000  or  more  for 

t)ublic  organizations  and  having  a  useful 
ife  of  one  year. 

Justification:  Only  equipment 
required  to  conduct  the  project  may  be 
purchased  with  Federal  funds.  The 
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applicant  organization  or  its  subgrantees 
must  not  have  such  equipment,  or  a 
reasonable  facsimile,  available  for  use  in 
the  project.  The  justiRcation  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 
An  applicant  may  use  its  own  definition 
of  non-expendable  personal  property, 
provided  that  such  a  definition  would  at 
least  include  all  tangible  personal 
property  as  defined  above.  (See  Line  21 
for  additional  requirements). 

Supplies-line  6e.  Enter  the  total  costs 
of  all  tangible  f>ersonal  property 
(supplies)  other  than  that  included  on 
line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual-fine  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1)  the 
estimated  cost  of  the  third-party 
evaluation  contract:  travel  costs  for  the 
chief  evaluator  to  attend  two  national 
workshops  in  Washington,  DC  should 
be  included;  (2)  procurement  contracts 
(except  those  which  belong  on  other 
lines  such  as  equipment,  supplies,  etc.) 
and  (3)  contracts  with  secondary 
recipient  organizations  including 
delegate  agencies  and  specific  project(s) 
or  businesses  to  be  financed  by  the 
applicant. 

justification:  Attach  a  list  of 
contractors,  indicating  the  n.imes  of  the 
organizations,  the  purposes  of  the 
contracts,  the  estimated  dollar  amounts, 
and  selection  process  of  the  awards  as 
part  of  the  budget  justification.  Also 
provide  back-up  documentation 
identifying  the  name  of  contractor, 
purpose  of  contract,  and  major  cost 
elements. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  Form  SF- 
424A,  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
supporting  information  referenced  in  the 
applicable  instructions.  The  total  costs  of  all 
such  agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  draft  Request  for 
Proposal  in  accordance  with  45  CTR  part  74, 
appendix  H.  Applicants  who  anticipate 
evaluation  procurements  that  will  exceed 
S5.000  and  are  requesting  an  award  without 
comjjetition  should  include  a  sole  source 
justification  in  the  proposal  which  at  a 
minimum  should  include  the  basis  for 
contractor's  selection,  a  description  of  the 
survey  conducted  of  other  service  providers, 
justification  for  lack  of  competition  when 
competitive  bids  or  offers  are  not  obtained 
and  basis  for  award  cost  or  price. 

(Note:  Previous  or  past  experience  with  a 
contractor  is  not  sufficient  justification  for 
sole  source.) 

For  successful  applicants,  the  Notice 
of  Grant  Award  will  dte  under  Remarks, 
item  18,  approval  of  this  action.  Also 


include  any  contracts  with 
organizations  for  the  provision  of 
technical  assistance. 

Construction-line  6g.  Not  applicable. 

Other-line  6h.  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include  but  are  not 
limited  to  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  including 
tuition  and  stipends,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
payments,  and  staff  development  costs. 
"   Total  direct  charges-lines  6i.  Show  the 
total  of  Lines  6a  through  6h. 

Indirect  charges-line  6j.  Enter  the  total 
amount  of  indirect  costs.  This  line 
should  bd  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health' 
and  Human  Services  or  another 
cognizant  Federal  agency.  With  the 
exception  of  local  governments, 
applicants  should  enclose  a  copy  of  the 
current  rate  agreement  if  it  was 
negotiated  with  a  cognizant  Federal 
agency  other  than  the  Department  of 
Health  and  Human  Services.  If  the 
applicant  organization  is  in  the  process 
of  initially  developing  or  renegotiating  a 
rate,  it  should  immediately  upon 
notification  that  an  award  will  be  made, 
develop  a  tentative  indirect  cost  rate 
proposal  based  on  its  most  recently 
completed  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the 
pertinent  DHHS  Guide  for  Establishing 
Indirect  Cost  Rates,  and  submit  it  to  the 
appropriate  DHHS  Regional  Office. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
should  not  be  also  charged  as  direct 
costs  to  the  grant. 

Totals-line  6k.  Enter  the  total  amounts 
of  Lines  6i  and  6j. 

Program  income-line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement  Column  5:  Carry  totals  from 
Column  1  to  Column  5  for  all  line  items. 


Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project.  "Non- 
Federal"  resources  mean  those  other 
than  OCS  funds.  Therefore,  mobilized 
funds  from  other  Federal  programs 
should  be  entered  on  these  lines. 
Provide  a  brief  listing  of  the  non-Federal 
resources  on  a  separate  sheet  and 
describe  whether  it  is  a  grantee-incurred 
cost  or  a  third-party  in-kind 
contribution.  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  Public- 
Private  Partnerships  criterion. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  from  the 
organization(s)/individuals  from  which 
funds  will  be  received. 

Justification:  Describe  third-party,  in- 
kind  contributions,  if  included. 

Grant  program-line  8. 

Column  (a):  Enter  the  project  title. 

Column  (b):  Enter  the  amount  of 
contributions  to  be  made  by  the 
applicant  to  the  project. 

Column  (c):  Enter  the  State 
contribution.  If  the  applicant  is  a  State 
agency,  enter  the  non-Federal  funds  to 
be  contributed  by  the  State  other  than 
the  applicant. 

Column  (d):  Enter  the  amount  of  cash 
and  third-party  in-kind  contributions  to 
be  made  from  all  other  sources. 

Column  (e):  Enter  the  total  of  columns 
(b).  (c).  and  (d). 

Grant  program-lines  9,  10,  and  11 
should  be  left  blank. 

Grant  program-line  12.  Carry  the  total 
of  each  column  of  Line  8.  (b)  through 
(e).  The  amount  in  Column  (e)  should  be 
equal  to  the  amount  on  Section  A,  Line 
5,  column  (f). 

Section  D — Forecasted  Cash  Needs 

Federal-line  13.  Enter  the  amount  of 
Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  first  12 
month  budget  period. 

Non  federal-line  14.  Enter  the  amount 
of  cash  from  all  other  sources  needed  by 
quarter  during  the  first  year. 

Totals-line  15.  Enter  Uie  total  of  Lines 
13  and  14. 

Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  Project{s) 

Not  applicable. 
Section  F — Other  Budget  Information 

Direct  charges-line  21.  Use  this  space 
ajid  continuation  sheets  as  necessary  to 
fully  explain  and  justify  the  major  items 
included  in  the  budget  categories  shown 
in  Section  B.  Include  sufficient  detail  to 
facilitate  determination  of  allowability. 
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relevance  to  the  project,  and  cost 
benefits.  Particular  attention  must  be 
given  to  the  explanation  of  any 
requested  direct  cost  budget  item  which 
requires  explicit  approvalby  the  Federal 
agency.  Budget  items  which  require 
identification  and  justiHcation  shall 
include,  but  not  be  limited  to.  the 
following: 

A.  Salary  amounts  and  percentage  of 
time  worked  for  those  key  individuals 
who  are  identified  in  the  project 
narrative; 

B.  Any  foreign  travel; 

C.  A  list  of  all  equipment  and 
estimated  cost  of  each  item  to  be 
purchased  wholly  or  in  part  with  grant 
funds  which  meet  the  deHnition  of 
nonexpendable  personal  property 
provided  on  Line  6d,  Section  B.  Need 
for  equipment  must  be  supported  in 
program  narrative; 

D.  Contractual:  major  items  or  groups 
of  .smaller  items;  and 

E.  Other:  group  into  major  categories 
all  costs  for  consultants,  local 
transportation,  space,  rental,  training 
allowances,  staff  training,  computer 
equipment,  etc.  Provide  a  complete 
breakdown  of  all  costs  that  make  up  this 
tategory. 

Indirect  charges-line  22.  Enter  the 
type  of  HHS  or  other  cognizant  Federal 
agency  approved  indirect  cost  rate 
(provisional,  predetermined,  Rnal  or 
fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied  and 
the  total  indirect  expense.  Also,  enter 
the  date  the  rate  was  approved  and 
attach  a  copy  of  the  rate  agreement. 

Remarks-line  23.  Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

C.  SF-424B  "Assurances-Non- 
Construction" 

All  applicants  must  fill  out.  sign,  date 
and  return  the  "Assurances"  with  the     . 
application. 

Part  VII — Contents  of  Application  and 
Receipt  Process 

A.  Contents  of  Application 

Each  application  submission  should 
include  a  signed  original  and  four 
additional  copies  of  the  application. 
Each  application  should  include  the 
following  in  the  order  presented: 

1.  Table  of  Contents. 

2.  Completed  Standard  Form  424 
which  has  been  signed  by  an  Official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally. 

(Note:  The  original  SF-424  must  bear  the 
original  signature  of  the  authorizing 
representative  of  the  applicant  organization! 


3.  "Budget  Information — ^Non- 
Construction  Programs"  (SF-424A). 

4.  A  narrative  budget  justification  for 
each  object  class  category  required 
under  Section  B.  SF-424A. 

5.  Filled  out  signed,  and  dated 
"Assurance — Non-Construction 
Programs"  (SF-424B). 

6.  By  signing  and  submitting  this 
application,  the  applicant  is  certifying 
that  it  will  comply  with  the  Federal 
requirements  concerning  debarment 
regulations  set  forth  in  attachments  E 
andF. 

7.  Restrictions  on  Lobbying, 
Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreements:  fill 
out,  sign  and  date  form  found  at 
Attachment  H. 

8.  Disclosure  of  Lobbying  Activities, 
SF-LLL:  Fill  out,  sign,  and  date  form 
found  at  Attachment  H,  if  appropriate. 

9.  An  Executive  Summary — not  to 
exceed  300  words. 

10.  A  Project  Narrative  consisting  of 
the  following  elements  preceded  by  a 
consecutively  numbered  Table  of 
Contents  that  will  describe  the  project 
in  the  following  order: 

(i)  Eligibility  Confirmation 

(ii)  Organizational  Experience  and  Staff 

Responsibilities 
(iii)  Analysis  of  Need 
(ivj  Project  Design/Work  Program 
(v)  Business  Plan  (If  appropriate) 
(vi)  Third-Party  Evaluation 
(vii)  Cooperative  Partnership  Agreement 
(viii)  Budget  Appropriateness  and 

Reasonableness 

11.  Appendices,  including  proof  of 
non-profit  status;  proof  that  the 
organization  is  a  community 
development  corporation,  if  applying 
under  the  CDC  Set-aside;  commitments 
from  officials  of  businesses  that  will  be 
expanded  or  from  franchises,  where 
applicable;  Maintenance  of  Effort 
Certification  and  resumes. 

The  total  number  of  pages  for  the 
entire  application  package,  excluding 
Appendices,  should  not  exceed  50 
pages.  Pages  should  be  numbered 
sequentially  throughout,  excluding 
Appendices,  beginning  with  the  SF-424 
as  Page  1. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8V2  x  11  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
will  be  discarded  if  included.  The 
applications  should  be  two-holed 
punched  at  the  top  center  and  fastened 


separately  with  a  compressor  slide 
paper  fastener,  or  a  binder  clip.  The 
submission  of  bound  applications,  or 
applications  enclosed  in  binders,  is 
specifically  discouraged. 

Attachment  K  provides  a  checklist  to 
applicants  in  preparing  a  complete 
application  package. 

B.  Acknowledgment  of  Receipt 

Applicants  who  meet  the  initial 
screening  criteria  outlined  in  part  V, 
section  E.  1,  will  receive  an 
acknowledgment  postcard  with  an 
assigned  identification  number. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  which  can  be  attached  to 
this  acknowledgment  postcard.  This 
number  and  the  program  letter  code 
must  be  referred  to  in  all  subsequent 
communication  with  OCS  concerning 
the  application.  If  an  acknowledgment 
is  not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  (202)  690-8243. 

Part  VIII — Post  Award  Infonnation  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Notice  of  Grant  Award  which 
provides  the  amount  of  Federal  funds 
approved  for  use  in  the  project,  the 
project  and  budget  period  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

Project  directors  and  chief  evaluators 
will  be  required  to  attend  two  national 
evaluation  workshops  in  Washington. 
DC.  A  program  planning  and  evaluation 
workshop  will  be  scheduled  shortly 
after  the  effective  date  of  the  grant.  They 
also  will  be  required  to  attend,  as 
presenters,  the  final  evaluation 
workshop  on  utilization  and 
dissemination  to  be  held  at  the  end  of 
the  project  period. 

Grantees  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
(SF  269)  as  well  as  a  final  progress  and 
financial  report  within  90  days  of  the 
expiration  of  the  grant.  Interim 
evaluation  reports,  along  with  a  written 
policies  and  procedures  manual  based 
on  the  findings  of  the  process 
evaluation,  will  be  due  30  days  after  the 
first  twelve  months,  and  the  second 
interim  evaluation  30  days  after  the 
second  twelve  months,  and  a  final 
evaluation  report  will  be  due  180  days 
after  the  expiration  of  the  grant.  This 
final  report  will  cover  36  months  of 
activities  related  to  project  participants. 
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Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  parts  74  (non- 
profit organization)  and  OMB  Circular 
A-133. 

Section  319  of  Public  Law  101-121, 
signed  into  law  on  October  23, 1989, 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans.  It 
provides  limited  exemptions  for  Indian 
tribes  and  tribal  organizations.  Current 
and  prospective  recipients  (and  their 
subtler  contractors  and/or  grantees)  are 
prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  thjir  subtier  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  nonappropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  nonappropriated  funds  and 
(3)  to  file  quarterly  up-dates  about  the 
use  of  lobbyists  if  an  event  occurs  that 
materially  affects  the  accuracy  of  the 
information  submitted  by  way  of 
declaration  and  certification.  Tlie  law 
establishes  civil  penalties  for 


noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23, 1989.  See 
Attachment  H  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

Attachment  I  indicates  the  regulations 
which  apply  to  all  applicants/grantees 
under  tl^  Discretionary  Grants  Program. 

Dated:  April  9. 1993. 

Jacqueline  G.  Lemire, 

Acting  Director,  Office  of  Community 
Services. 

ATTACHMENT  A— 1993  POVERTY  IN- 
COME Guidelines  for  all 
States  (Except  Alaska  and 
Hawaii)  and  the  District  of 
Columbia 


Poverty  Income  Guidelines  for 
Alaska 


Si2e  of  family  unit 

Poverty 
guideline 

1  „... 

2 _ 

3 .-. 

$6,970 

9.430 

11  690 

4 

14,350 

5 

16.810 

6 

19  270 

7 

21,730 

8 

24  190 

For  family  units  with  more  than  8 
members,  add  $2,460  for  each 
additional  member. 


Size  of  family  unit 

Poverty 
guideline 

1  

$8,700 

2 : 

11  780 

3 

14  660 

4 

17.940 

5 

21  020 

6 

24  100 

7 

27.180 

8 

30,260 

For  family  units  with  more  than  8 
members,  add  $3,080  for  each 
additional  member. 

Poverty  Income  Guidelines  for 
Hawaii 


Size  of  family  unit 

Poverty 
guideline 

1  

$8  040 

2 : 

10  860 

3 

13  680 

4 

16  500 

5 

19,320 

6 

22  140 

7 

24  960 

8 

27  780 

For  family  units  with  more  than  8 
members,  add  $2,820  for  each 
additional  member. 
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Attachment    B 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


1.     VfPt  Of  SUMMSSION: 

AoptKtIion  >>r—oplKMt>en 

n    ConitructKjn  □  Conjlruclioo 

□   Non-Con5tnjci'on  □   Non-Conrruclion 


S^APPOCANT  IN^OBMATION 


1  OATt  SUMMTTES 


0M«  Approval  No.  OI4«-0043 


J  (UTt  RCCEIVCD  »»  STATt 


AoDticani  HIaniifiat 


Siaia  Appiicjion  i<teniiii«> 


'   OATC  RECCIVEO  SV  FEOEIWU.  ACENCV 


^vavm  Hlaniitiw 


Lagai  Mam« 


Addrra  i^iv*  cjiy.  coonry.  jwm.  antf  ao  cotfl 


«.  CMPlOVCNIOCNTinCAnONMIMWCIKCMtt 


nD- 


I.  TYTt  or  APPUCATIOIt 


Oganusc«nai  Unil 


Nam.  and  leiwnon*  numtw  ot  |h«  oarson  to  tM  contaciad  on  maitacs  mvotvina 
tntj  aooicjton   i0iv«  tr9»  coaai  .     ~-     -v 


'    TVPCOr  APPUCANT  (anfar  aooroortaf  l»ll»f  m  bomi 


D  **"  D  Conl»»«jation         □  Ravoan 

If  RaviSNm.  entai  aoprociaia  lanard)  m  txwias)    Q         Q 

A  IncreaM  Award  B  Oacraaaa  A«ard  C  incraaia  Ou'Ston 

0  Oaoaasa  CXiration     Othar  domain) 


I*.   CATALOQ  OP  FEDEIUL  OOMESnC 
A&SISrANCE  NUMBEIt 


TTTVE 


a.  AREAS  Aff  ECTTO  n  PWOJfCT  (aVi.  counties.  ilaMs.  alC  J 


II.  PROPOSED  PROJECT: 


Stan  Data 


Ending  Oala 


*  Slata  H  indaoandani  ScA<»  0« 

8  Cauttf  I  S(a«a  Coniroiiad  insiiiuiiv)  o<  Mi^>» 

C  U««iiciMl  J  Privaia  Univafsily 

0  Town«itp  K  Indian  Tuba 

E  lnlarsta«a  L  Individuat 

F  inlarmunicioai  M  Pfolii  OrovH/ation 

G  Soaoal  Oot'ici  N  Oihac  iSoacifyl    


(.  NAME  OP  PCOERAL  AOENCV 


•  I.   OEKMPnvE  TTTVE  OP  APPOCAWT?  PROJECT 


14    COWORESSIQWAt.  OtSTWCTS  OP 


a  Apcticani 


b  Proiaci 


11  EynnATCT  PUNotNa 


a    Fadaral 


b    Aopicanl 


c  Stala 


a  Othar 


'    Pfogram  incoma 


g  TOTAL 


00 


00 


00 


DO 


GO 


00 
00 


U.  IS  APPtlCATXW  SuajCCT  TO  REVIEW  SY  STATE  EXECUTIVE  ORDER  1«?1  PROCESSt 

a        YES   THIS  PWEAPPUCATVDNiAPPLlCATlON  WAS  MADE  AVAILABLE  TO  TV4E 
STATE  EXECUTIVE  0«DEB  123T2  PWOCESS  FOB  BEVIEVV  ON 


DATE 


6        NO    □    PROGRAM  IS  NOT  COVERED  BY  E  O   12372 

□    OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.    IS  TME  APPUCANT  OCLINOUEWr  ON  AMY  PEOENAt.  0EST7 

I    I  Tai        If  -Yas. "  attacn  an  axpianaiion 


D  ** 


II.  TO  T>1E  SEST  OP  l«Y  KNOWIEOOE  AMO  BBJEF  AU.  DATA  m  T>.IS  APPLICATKMtPREAPPLICATW.  ARE  TRUE  AND  CORRECT   T>,t  DOCUMENT  HAS  MEN  OOtY 
AUTHORiao  BY  THE  OCVERNINO  BODY  OP  T>.E  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  wmi  mE  ATTACHED  ASSURANCES  IP  THE  ASSISTANCE  IS  .WA«>EO 


a  ryo»j  Mama  el  Auiho<i«o  I'eo'ajantativa 


a  Sigraiura  of  Autnonnd  Raorasantaiiva 


b  T,ti« 


•''oious  coiiioni  Noi  uuoia 


I II  UNC  CODE  41M-01-C 


c    T«t«onon«  rw^nom 


a  Data  S<gnad 


Authorised  for  Local  Reproduction 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  revierw  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry: 

1.  Self-explanatory. 

2.  E)ate  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  IdentiRcation  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letteHs]  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  firom  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  anaount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdo%yn  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructioiia  far  the  SF-424A 

General  Instnictioiu 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs,  in  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  perioid  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary — Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  sununary  totals  by  programs. 

Lines  1-4,  Columns  (c)  Through  (g) 

For  new  applicants,  leave  Columns  (c)  and 
(d)  blank.  For  each  line  entry  in  Columns  (a) 
and  (b),  enter  in  Columns  (e),  (f),  and  (g)  the 
appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  p>eriod  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amount(s]  In  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  («)  and  (f). 

For  supplemental  grant*  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  fimds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Colunm  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  S— Show  the  total*  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sneet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  fonds  (tmth  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-l— Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  Column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A.  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-<4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  S. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  Q  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  fonction  or  activity  is  not 
necessary. 

Column  (b)— Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— -Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Ca*h  Ne«d* 

Line  13— Enter  the  ainaunt  of  each  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15— Enter  the  total  of  amounts  on 
Line*  13  and  14. 

Section  B.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  ciirrent  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 
Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
costs  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22-— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  D 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directive*. 
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3.  Will  estafatick  tabgau^  to  prohibit 
employees  from  using  their  posltioos  for  a 
purpose  that  constitutes  or  presents  the 
appe»ance  of  personal  or  organizational 
LOftilict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  tbs  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U^.C  §§4728- 
47B3>  relating  to  prescribed  standards  fiar 
merit  systems  for  programs  fimded  under  one 
of  the  niaete«n  statutes  or  raguittions 
specified  ia  Appendix  A  of  OFM's  Standards 
for  a  Merit  S3fatem  of  PenonnaJ 
Administration  (5  CF  R.  900.  Subpart  T\. 

6.  Will  comply  with  all  Pedersl  statutes 
relating  to  noodiscrimiaatimx.  These  includ« 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
RighU  Act  of  1964  (P.L.  8B-352)  which 
prohibits  dbcriminatioo  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  am«Bded 
(20  U.S.C.  §§  16«1-16«3,  and  1M5-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  th«  Rehabilitation 
Act  of  1973.  as  amended  (2»  U.S.C.  §  794). 
which  prohibits  discrimiBatkm  on  the  basis 
of  handicaps:  (d>  the  Age  IKscrimination  Act 
of  1975.  as  amended  (42  U.S.C  §§6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  tha 
Comprehensive  Alcohol  Abuse  and 
Alcohohsm  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  use.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIU  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  §  3601  et  seq.J.  as  amended,  relating  to 
nondiscrimination  hi  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statutes(s)  under  which  application  for 
Federal  assistance  is  being  made:  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  imy  appljrto  the 
appLicatioB. 


7.  Will  comply,  or  has  already  complied, 

with  the  requirements  of  Titles  11  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  prograou.  These 
requirements  apply  to  all  interests  in  real 
property  acquireid  fat  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  empiojTnent 
activities  are  funded  in  whole  or  in  part  vrith 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C  §§  874).  and  the 
Contract  Work"  Hours  and  Safety  Standards 
Act  (40  U.S.C  §§327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreeraents. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (PL.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Enviromnantal  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notificatioa  and  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazaids  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  devekjped  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  T955.  as  amended  (42 
U.S.C  J  7401  et  seq.):  |g>  protection  of 
underground  sources  of  drinking  water  under 


the  Safe  Drinking  Water  Act  of  1974.  as 
amended  (PL.  93-523):  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended.  (PL.  90- 
205  J. 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  natioiial  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C  470).  EG  11S93 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  perfcHmed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  srti  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Orgsmization 


Date  Submitted 


BtLUNG  COOC  4tC4-ai-M 
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Attachment    E 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


^V  ut"b2  "^^°*^  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988  4SCFRPart76  Subpart 
F.  The  regulations,  published  m  the  May  25. 1990  Federal  Register,  rcqu.re  certification  by  grantees  that  thev  w,li  ma.,.' am 
a  drug-tree  workplace.  The  certification  set  out  below  is  a  material  representation  of  fact  upon  which  reliance' will  he  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
A  ^c^-  ^"^"^^  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Workplace 
Act,  HHS.  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorized  under  the 
Urug-J-ree  V^orkplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments 
suspension  or  termination  of  grants,  or  governmentwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification  If  known  ihcv 
may  be  identified  m  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
mlormation  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantees 
drug-free  workplace  requirements. 

^o^JP'acc  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  Stale  employees  in  each  local  unemployment  office,  performers  in  concert  hails  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurcment  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 

I  .c"<?Q?i^°"^'*  *"'**'*"""  ™^^  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
UiC  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

•  ^      ?r*^'"'*L  "^^^  *  '^'"^'"^  °^  ^'"  ('"eluding  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

Cnminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution 
dispensing,  use.  or  possession  of  any  controlled  substance; 

"Employee"  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  direct  charge  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  ihe 
performance  of  the  grant;  and.  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantees  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g..  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors'not  on 
,lhc  grantee  s  payroll;  or  employees  of  subrccipicnis  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 

use  o!  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 

employees  for  violation  of  such  prohibition; 

n !  ^'^^''^'^'''8  an  ongomg  drug-free  awareness  program  to  inform  employees  about: 
I  Ki  !i  ^°^^"  of  drug  abuse  m  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 

avauatjie  drug  counschng,  rehabilitation,  and  employee  assistance  programs;  and.  (4)  The  penalties  that  may  be  imposed 

upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a);  t,  e,  i . 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and.  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
ot  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  nonce, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  workinc. 
unless  the  Federal  agency  has  designated  a  central  pomi  for  Ihe  receipt  of  such  notices.  Notice  shall  include  the 
Identification  number(s)  of  each  affected  grant; 
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(f)  Taking  ooe  of  the  foUo*ing  actions,  within  30  calendar  days  of  rcccKing  notice  under  subparagraph  (d)(2),  wth 
respect  to  any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  loand  including  lenninatioo,  consistent  with  the 
requirements  oiP  the  Rchabilitatron  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  panicipate  satisfactorfl\ 
in  a  drug  abuse  assisiaoce  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal.  Stale,  or  kxal  health,  law 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b).  (c),  (d).  (e)  and  (0- 

The  grantee  may  insert  In  the  space  provided  below  the  stte{s)  for  the  performance  ol  work  done  ki 
connection  with  the  specific  grant  (use  attachments,  If  needed): 

Place  of  Performance  (Street  address,  City,  County,  Slate,  ZIP  Code) 


Check ifihere  are  workplaces  on  file  thai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-UIDE  AND  STATE  AGENCY-UIDE  certifications,  and  for  notification  of  criminal  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  S.W.,  Washington,  DC.  20201. 
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Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
tihc  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76.  certiTies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Dei>artment  or 
Agency; 

(b)  have  not  within  a  3-year  period 

i receding  this  proposal  been  convicted  of  or 
ad  a  civil  judgment  rendered  against  them 
fcir  commission  of  fraud  or  a  criminal  offense 

Ji  connection  with  obtaining,  attempting  to 
l^tam.  or  performing  a  public  (Federal.  State. 
6c  local)  transaction  or  contract  under  a 
jiublic  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
fimbezzlement,  theft,  forgery,  bribery. 
flJsification  or  destruction  of  records,  making 
fiilse  statements,  or  receiving  stolen  property; 

I  (c)  are  not  presently  indicted  or  otherwise 
Criminally  or  civilly  charged  by  a 
governmental  .entity  (Federal.  State  or  hx;al) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
CDrtification;  and 

(d)  have  not  within  a  3-year  period 
prerediag  this  application/proposal  had  one 
or  more  public  transactions  (Federal.  State,  or 
lcx:al)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
curtification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Heahh  and  Human  .Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
cortificatiun  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment.  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
billow  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
ft>r  lower  tier  covered  transactions. 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76. 
oorfifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment  declared  ineligible, 
ur  voluntarily  excluded  from  participation  in 
t  lis  transaction  by  any  federal  department  or 
a^nty. 

Kb)  where  the  prospective  lower  tier 
parhcipant  is  unable  to  certify  to  any  of  the 


above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment. 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  without  modification  in  all  ■ 
lower  tier  covered  transactions  and  in  all 
solicitations  fur  lower  tier  covered 
transactions. 

Attachment  G 

State  Single  PoinU  of  Coolact 

Arizona 

Ms.  Janice  Dunn.  Arizona  State 
Clearinghouse.  3800  N.  Central  Avenue. 
Fourteenth  Floor.  Phoenix.  Arizona  B5012, 
Telephone  (»>02)  280-1 31 5. 

Arkansas 

Mr.  Joseph  Cillusbie.  Manager,  State 
Clearinghouse.  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration.  P.O.  Box  3278.  Little  Rock. 
Arkansas  72203.  Telephone  (501)  371- 
1074. 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814.  Telephone 
(916)  323-7480. 

Colorado 

State  Single  Point  of  Contact.  State 
Clearinghouse,  Division  of  Local 
Government.  1313  Sherman  Street.  Room 
520.  Denver.  Colorado  80203,  Telephone 
(303)  866-2156. 

Connecticut 

Under  Secretary,  Attn:  Intergovernmental 
Review  Coordinator,  Comprehensive 
Planning  Division.  Office  of  Policy  and 
Management.  80  Washington  Street, 
Hartford,  Connecticut  06106-4459, 
Telephone  (203)  566-3410. 

Delaware 

Francine  Booth.  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building,  Dover,  Delaware  19903. 
Telephone  (302)  736-3326. 

District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of  Contact, 
Executive  Office  of  the  Mayor,  Office  of 
Intergovernmental  Relations,  Room  416. 
District  Building,  1350  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  20004, 
Telephone  (202)  727-9111. 

Florida 

Karen  .McFarland,  Director,  Florida  State 
Clearinghouse,  Executive  Office  of  the 
Governor,  Office  of  Planning  and 
Budgeting,  The  Capitol,  Tallahassee, 
Florida  32399-0001,  Telephone  (904)  488- 
8114 

Georgia 

Charles  H.  Badger,  Administrator,  Georgia 
State  Clearinghouse,  270  Washington 


Street,  SW..  Atlanta.  Cflorgia  30334. 
Telephone  (404)  65ft-3855. 

Hawaii 

Mr.  Harold  S.  Masiunoto.  Acting  Director. 
Office  of  State  Planning,  Department  of 
Planning  and  Economic  Development, 
Office  of  the  Governor,  State  Capitol — 
Room  406,  Honolulu,  Hawaii  96813. 
Telephone  (808)  548-5893,  FAX  (808)  548- 
8172. 

lUinoia 

Tom  Berkshire,  State  Single  Point  of  Contact, 
Office  of  the  Governor,  State  of  Illinois, 
Springfield.  Illinois  62706.  Telephone 
(217)  782-8639. 

Indiana 

Frank  Sullivan.  Budget  Director.  State  Budget 
Agency.  212  State  House.  Indianapolis. 
Indiana  46204.  Telephone  (317)  232-5610. 

Iowa 

Steven  R.  McCann.  Division  for  Community 
Progress,  Iowa  Department  of  Economic 
Development.  200  East  Grand  Avenue.  Des 
Moines,  Iowa  50309,  Telephone  (515)  281- 
3725. 

Kentucky 

E>ebbie  Anglin,  State  Single  Point  of  Contact, 
Kentucky  State  Clearinghouse.  2nd  Floor 
Capital  Plaza  Tower.  Frankfort.  Kentucky 
40601,  Telephone  (502)  564-2382. 

Maine 

Stale  Single  Point  of  Contact,  Attn:  Joyce 
Benson,  State  Planning  Office.  State  House 
Station  #38.  Augusta.  Maine  04333, 
Telephone  (207)  289-3261. 

Maryland 

Mary  Abrams.  Chief,  Mar>-land  State 
Qearinghouse,  Department  of  State 
Planning.  301  West  Preston  Street. 
Baltimore.  Maryland  21201-2365. 
Telephone  (301)  225-4490. 

Massachusetts 

Slate  Single  Point  of  Contact.  Attn:  Beverly 
Boyle.  Executive  Office  of  Communities  ft 
Development.  100  Cambridge  Street.  Room 
1803.  Boston,  Massachusetts  02202. 
Telephone  (617)  727-7001. 

Michigan 

Milton  O  Waters,  Director  of  Operations. 
Michigan  Neighborhood  Builders  Alliance. 
Michigan  Department  of  Commerce. 
Telephone  (517)  373-7111. 

Please  direct  correspondence  to: 
Manager,  Federal  Project  Review.  Michigan 
Department  of  Commerce.  Michigan 
Neighborhood  Builders  Alliance.  P  O.  Box 
30242.  Lansing.  Michigan  48909. 
Telephone  (517)  373-6223. 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer. 
Department  of  Finance  and 
AdJninistrafion,  Office  of  Policy 
Development.  421  West  Pascagoula  Street. 
Jackson.  Mississippi  39203.  Telephone 
(601)960-4280. 

Missouri 
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Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  Division  of 
General  Services.  P.O.  Box  809.  Room  430. 
Truman  Building,  Jefferson  City,  Missouri 
65102.  Telephone  (314)  751-4834. 

Montana 

Delwrah  Stanton,  State  Single  Point  of 
Contact.  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning,  Capitol  Station.  Room 
202 — State  Capitol,  Helena,  Montana 
59620,  Telephone  (406)  444-5522. 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
aty,  Nevada  89710,  ATTN:  John  B. 
Walker.  Clearinghouse  Coordinator. 

New  Hampshire 

JefTery  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning.  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2V2  Beacon  Street,  Concord.  New 
Hampshire  03301.  Telephone  (603)  271- 
2155. 

New  Jersey 

Barry  Skokowski.  Director  Division  of  Local 
Government  Services,  Department  of 
Community  Affairs,  CN  803,  Trenton.  New 
Jersey  08625-0803.  Telephone  (609)  292- 
6613. 
Please  direct  correspondence  and 

questions  to: 

Nelson  S.  Silver.  State  Review  Process. 
Division  of  Local  Government  Services,  CN 
803.  Trenton,  New  Jersey  08625-0803 
Telephone  (609)  292-9025 

New  Mexico 

Aurelia  M.  Sandoval.  State  Budget  Division, 
DFA,  Room  190,  Bataan  Memorial 
Building.  Santa  Fe,  New  Mexico  87503. 
Telephone  (505)  827-3640.  FAX  (505)  827- 
3006. 

New  York 

New  York  State  Qearinghouse.  Division  of 
the  Budget.  State  Capitol,  Albany.  New 
York  12224.  Telephone  (518)  474-1605. 

North  Carolina 

Mrs.  Chrys  Baggett.  Director. 
Intergovernmental  Relations,  N  C. 
Department  of  Administration,  116  W 
Jones  Street,  Raleigh,  North  Carolina 
27611.  Telephone  (919)  733-0499. 

North  Dakota 

William  Robinson.  State  Single  Point  of 
Contact.  Office  of  Intergovernmental 
Affairs.  Office  of  Management  and  Budget, 
14th  Floor.  State  Capitol.  Bismarck.  North 
Dakota  58505,  Telephone  (701)  224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse.  Office  of  Budget  and 
Management.  30  East  Broad  Street.  34th 
Floor.  Columbus.  Ohio  43266-0411. 
Telephone  (614)  466-0698. 

Rhode  Island 

Daniel  W  Varin.  Associate  Director. 
Statewide  Planning  Program.  Department 


of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656. 

Please  direct  corre6[)ondence  and 
questions  to:  Review  Coordinator,  Office  of 
Strategic  Planning. 

South  Carolina 

Danny  L.  Cromer,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477.  Columbia,  South  Carolina  29201. 
Telephone  (803)  734-0493. 

South  Dakota 

Susan  Comer.  State  Qearinghouse 
Coordinator.  Office  of  the  Governor.  500 
East  Capitol.  Pierre,  South  Dakota  57501. 
Telephone  (605)  773-3212. 

Tennaeaee 

Charles  Brown.  State  Single  Point  of  Contact, 
State  Planning  Office,  500  Charlotte 
Avenue,  309  John  Sevier  Building, 
Nashville,  Tennessee  37219,  Telephone 
(615)  741-1676. 

Texas 

Tom  Adams,  Governors  Office  of  Budget  and 
Planning.  P.O.  Box  12428.  Austin,  Texas 
78711.  Telephone  (512)  463-1778. 

Utah 

Utah  State  Clearinghouse.  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  Room 
116  State  Captiol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535. 

Vermont 

Bernard  D.  Johnson.  Assistant  Director. 
Office  of  Policy  Research  &  Coordination. 
Pavilion  Office  Building,  109  State  Street. 
Montpelier.  Vermont  05602.  Telephone 
(802)  828-3326. 

West  Virginia 

Fred  Cutlip.  Director.  Community 
Development  Division,  Governor's  Office 
of  Community  and  Industrial 
Development,  Building  #6,  Room  553. 
Charleston,  West  Virginia  25305. 
Telephone  (304)  348-4010. 

Wisconsin 

William  C.  Carey.  Federal/State  Relations. 

IGA  Relations,  101  South  Webster  Street. 

P  O.  Box  7864.  Milwaukee,  Wisconsin 

53707,  Telephone  (608)  266-1741. 

Please  direct  correspondence  and 
questions  to: 
William  C  Carey,  Section  Chief.  Federal/ 

State  Relations  Office.  Wisconsin 

Department  of  Administration.  (608)  266- 

0267 

Wyoming 

Ann  Redman.  State  Single  Point  of  Contact. 
Wyoming  State  Clearinghouse.  State 
Planning  Coordinator's  Office.  Capitol 
Building.  Cheyenne.  Wyoming  82002, 
Telephone  (307)  777-7574. 

Territories 

Guam 

Michael  J  Reidy.  Director.  Bureau  of  Budget 
and  Management  Research.  Office  of  the 


Governor.  P.O.  Box  2950,  Agana,  Guam 
96910.  Telephone  (671)  472-2285. 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950. 

Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrero, 
Chairman/Director,  Puerto  Rico  Planning 
Board,  Minillas  Government  Center,  P.O. 
Box  41119,  San  Juan,  Puerto  Rico  00940- 
9985,  Telephone  (809)  727-4444. 

Virgin  Islands 

Jose  L  George.  Director.  Office  of  Managment 
and  Budget,  No.  32  &  33  Kongens  Cade, 
Charlotte  Amalie,  V.I.  00802,  Telephone 
(809)  774-0750. 

Attachment  H 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member  > 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants.  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  the  transaction  imposed  by 
section  1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  S100.000  for 
each  such  failure. 
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State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  Slates 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Rieport  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
pirerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  persons  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  5100,000  for  each  such  failure. 

Signature 

Title 


Organization 


Date 

itachment  I 

The  following  DHHS  regulations  apply  to 
ajl  applicants/grantees  under  the  Job 
Opportunities  for  Low-Income  Individuals 
Program: 

Title  45  of  the  Code  of  Federal  Regulations: 

Part  16 — Procedures  of  the  Departmental 
Grant  Appeals  Board 

Part  74 — Administration  of  Grants  (non- 
governmental) 

Part  74 — Administration  of  Grants  (state 
and  local  governments  and  Indian  Tribal 
affiliates): 

Sections  74.62(a)  Non-Federal  Audits. 
74.173  Hospitals,  74.174(b)  Other 
Nonprofit  Organizations,  74.304  Final 
Decisions  in  Disputes,  74.710  Real 
Property,  Equipment  and  Supplies, 
74.715  General  Program  Income 

Part  75 — Informal  Grant  Appeal  Procedures 

Part  76 — Debarment  and  Suspension  Form 
Eligibility  for  Financial  Assistance, 
Subpart  F — Drug  Free  Workplace 
Requirements 

Part  80 — Non-discrimination  under 
Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964 


/ 


,  Pari  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 

Part  83 — Nondiscrimination  on  the  Basis  of 
Sex  in  the  Admission  of  Individuals  to 
Training  Programs 

Part  84 — Non-discrimination  on  the  Basis 
of  Handicap  in  Programs 

Part  91 — Non-discrimination  on  the  Basis 
of  Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments  (Federal  Register),  March 
11,1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 

Attachment  J 

Certification  Regarding  Maintenance  of 
Effort 

The  undersigned  certifies  that: 

(1)  activities  funded  under  this  program 
announcement  are  in  addition  to,  and  not  in 
substitution  for,  activities  previously  carried 
on  without  Federal  assistance. 

(2)  funds  or  other  resources  currently 
devoted  to  activities  designed  to  meet  the 
needs  of  the  poor  within  a  community,  area, 
or  State  have  not  been  reduced  in  order  to 
provide  the  required  matching  contributions. 

When  legislation  for  a  particular  block 
grant  permits  the  use  of  its  funds  as  match, 
the  applicant  must  show  that  it  has  received 
a  real  increase  in  its  block  grant  allotment 
and  must  certify  that  other  anti-poverty 
programs  will  not  be  scaled  back  to  provide 
the  match  required  for  this  project. 

Organization 

Authorized  Signature 


Title 


Date 
Attachment  K 

Checklist  for  Use  in  Submitting  DCS  Grant 
Applications  Job  Opportunities  for  Low- 
Income  Individuals  (Optional) 

The  application  should  contain: 

1.  Table  of  Contents 

2  A  completed,  signed  SF-424,  "Application 
for  Federal  Assistance.  The  letter  code 
for  the  priority  area  (JO)  should  be  in  the 
lower  right-hand  comer  of  the  page. 


3.  A  completed  SF-424A,  "Budget 

Information — Non-Construction" 

4.  A  narrative  budget  justification  for  each 

object  class  category  required  under 
Section  B,  SF-424A; 

5.  Filled  out  signed,  and  dated  "Assurances- 

Non-Construction  Programs  '  (SF-424B); 

6.  The  applicant  should  sign  Attachments  E 

and  F.  In  so  doing,  the  applicant  is 
certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the 
drug-free  workplace  and  debarment 
mgulations  set  forth  in  Attachments  E. 
7  A  Signed  copy  of  "Certification  Regarding 
Anti-Lobbying  Activities". 

8.  A  completed  Disclosure  of  Lobbying 

Activities,  if  applicable. 

9.  An  Executive  Summary — not  to  exceed 

300  words; 

10.  A  Project  Narrative  beginning  with  a 

Table  of  Contents  that  describes  the 

project  in  the  following  order: 
(i)  Eligibility  Confinnation 
(ii)  Organizational  Experience  and  Staff 

Responsibilities 
(iii)  Analysis  of  Need 
(iv)  Project  DesignAVork  Program 
(v)  Business  Plan  (If  appropriate) 
(vi)  Third-Party  Evaluation 
(vii)  Cooperative  Partnership  Agreement 
(viii)  Budget  Appropriateness  and 

Reasonableness 

1 1 .  A  signed  copy  of  the  Cooperative 

Partnership  Agreement  or  letter  of 
conmmitment. 

12  Appendices,  including  proof  of  non-profit 

status;  proof  that  the  organization  is  a 
community  development  corporation,  if 
applying  under  the  CDC  Set-aside; 
commitments  from  officials  of  businesses 
that  will  be  expanded  or  from  franchises, 
where  applicable;  Single  Point  of  Contact 
comments,  if  applicable;  Maintenance  of 
Effort  Certification  and  resumes. 

13  A  self-addressed  mailing  label  which  can 

be  affixed  to  a  postcard  to  acknowledge 

receipts  of  application. 
The  application  should  not  exceed  a  total 
of  50  pages.  It  should  inciude  one  original 
and  four  identical  copies,  printed  on  white 
8'/^  by  11  inch  puper,  two-holed  punched  at 
the  top  center  and  fastened  separately  with 
a  compressor  slide  pap>er  fastener,  such  as  an 
ACCO  clip,  or  a  binder  clip.  The  submission 
of  bound  applications,  enclosed  in  binders,  is 
specifically  discouraged. 
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This  secton  of  the  FEDERAL  REGISTER 
contains  regulatory  cJocunients  having  general 
applicability  and  legal  effect,  rrxjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulatioos,  which  is  published  under 
60  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docun^nts.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
pocket  No.  92-139-3] 

Pine  Shoot  Beetle 

AGENCY:  Animal  and  Plant  Health 
Inspeclion  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  by  removing 
restrictions  on  logs  and  lumber,  with 
bark  attached,  of  fir,  larch,  and  spruce, 
and  by  relieving  certain  restrictions  on 
logs  and  lumber  of  pine.  At  the  same 
time,  we  are  adding  pine  stumps  and 
pine  bark  nuggets  (including  bark  chips) 
to  the  list  of  regulated  articles. 
Immediate  action  is  necessary  to  relieve 
unnecessarily  burdensome  restrictions 
before  the  spring  shipping  season,  while 
continuing  to  prevent  the  interstate 
spread  of  the  pine  shoot  beetle. 

We  are  also  adding  Ingham  County, 
MI,  to  the  list  of  quarantined  areas.  This 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  spread  of  the  pine 
shoot  beetle,  a  highly  destructive  p)est  of 
pine  trees,  into  noninfested  areas  of  the 
United  States. 

DATES:  Interim  rule  effet  five  May  13, 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
12,  1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  804.  Federal 
Building.  6505  Delcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
139-3.  Comments  received  may  be 
nspec^ed  at  USDA.  room  1141.  South 
Juilding,  14th  Street  and  Independence 
\venue  SW.,  Washington.  DC.  between 


8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  202-690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Mihon  C.  Holmes,  Senior  Operations 
Officer,  PPQ,  APHIS.  USDA.  room  642. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8247. 

SUPPLEMENTARY  INFORMATK>N: 

Background 

The  pine  shoot  beetle  is  a  highly 
destructive  pest  of  pine  trees.  The  pine 
shoot  beetle  can  cause  damage  in  weak 
and  dying  trees,  where  reproduction 
and  immature  stages  of  pine  shoot 
beetle  occur,  and  in  the  new  growth  of 
healthy  trees.  The  "maturation  feeding" 
of  young  beetles  takes  the  form  of  boring 
up  the  center  of  pine  shoots  (usually  of 
the  current  year's  growth),  causing 
stunted  and  distorted  growih  in  the  ho.st 
trees.  The  pine  shoot  beetle  is  also  an 
important  vector  of  several  diseases  of 
pine  trees.  Adults  can  fly  at  least  one 
kilometer,  and  the  wood,  nursery  stock, 
and  Christmas  trees  they  infest  are  often 
transported  long  distances. 

This  pest  damages  urban  trees,  and 
can  cause  economic  losses  to  the  timber, 
Christmas  tree,  and  nursery  industries. 

The  regulations  in  7  CFR  301.50 
(referred  to  below  as  the  regulations) 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  in  order  to  prevent 
the  spread  of  the  pine  shoot  beetle  into 
noninfested  areas  of  the  United  States. 
In  a  document  effective  on  January  19. 
1993.  and  pub!i.shed  in  the  Federal 
Register  on  January  28.  1993  (58  FR 
6346-6348.  Docket  No.  92-139-3).  we 
amended  the  regulations  by  adding  Will 
County,  IL,  to  the  list  of  quarantined 
areas;  by  allowing  all  pine  nursery  stock 
to  be  certified  for  interstate  movement; 
and  by  allowing  cut  pine  Christmas 
trees  and  pine  nursery  stock  to  be 
moved  interstate  after  cold  treatment. 

Regulated  articles,  listed  in  §  301  50- 
2.  present  a  significant  risk  of  spreading 
the  pine  shoot  beetle,  and  may  not  be 
moved  interstate  from  quarantined  areas 
except  in  accordance  with  conditions 
specified  in  §§  301 .50-4  through      . 
301.50-10. 

Logs  and  lumber,  with  bark  attached, 
of  fir  [Ahies  spp.).  larch  [Lanx  spp.),  and 
spruce  (Picea  spp.)  were  originally 


listed  as  regulated  articles,  based  on 
scientific  data  from  European  countries 
where  pine  shoot  beetle  infestations 
have  occurred.  On  the  basis  of  newly 
available  st;ientific  data.'  we  have 
determined  that  logs  and  lumber,  with 
bark  attached,  of  fir  {Abies  spp.).  larch 
[Larix  spp.).  and  spruce  [Picea  spp.)  in 
the  United  States  do  not  pose  a  threat 
of  spreading  the  pine  shoot  beetle. 
Therefore,  we  are  removing  them  from 
(he  list  of  regulated  articles  in  §  301.50- 
2(a). 

At  the  same  time,  we  have  become 
aware  that  pine  bark  nuggets  (including 
bark  chips)  and  pine  stumps  present  a 
significant  risk  of  spreading  the  pine 
shoot  beetle.  Therefore,  we  are  adding 
pine  bark  nuggets  and  pine  stumps  to 
the  list  of  regulated  articles  in  §301.50- 
2(a).  Because  fumigation  with  methyl 
bromide  is  an  efficacious  treatment  for 
pine  bark  nuggets  and  pine  stumps, 
§  301.5O-10(a)  provides  thai  pine  bark 
nuggets  and  pine  stumps  may  be  treated 
with  methyl  bromide  at  normal 
atmospheric  pressure.  Pine  bark  nuggets 
and  pine  stumps  treated  in  accordance 
with  the  regulations  will  be  eligible  for 
interstate  movement  with  a  certificate, 
under  §301.50-5. 

Certificates  are  issued  for  the 
interstate  movement  of  certain  regulated 
articles  upon  a  finding  by  on  inspector 
that,  because  of  certain  conditions  (e.g., 
the  article  is  free  of  the  pine  shoot 
beetle),  there  is  an  absence  of  a  pest  ri.sk 
prior  to  movement.  Regulated  articles 
accompanied  by  a  certificate  may  be 
moved  interstate  without  further 
restrictions  being  impo.sed. 

Specifically.  §301.50-5(a)  provides 
that  an  insp>ector  will  issue  a  certifit:ale 
for  the  movement  of  certain  regulated 
articles  if.  among  other  things,  the 
inspector  finds  that  the  articles  are  free 
of  the  pine  .shoot  beetle,  have  been 
treated  under  dire<:tion  of  an  inspector 
in  accordance  with  §  301.50-10.  or  are 
greenhouse-grown  and  rrome  from  a 
premises  of  origin  free  from  the  pine 
shoot  beetle.  Section  301.50-5(a)(iii) 
provides  for  certification  of  pine 
seedlings  less  than  24  inches  tall,  if  an 
inspector  finds  them  free  of  the  pine 
shoot  beetle,  based  on  vi.sunl  inspection. 
We  recently  determined  that  a  visual 
inspection  of  pine  seedlings  up  to  36 
inches  high,  with  a  Iwle  diameter  at  .soil 


'  For  inrorm.i'lun  on  this  Mjir'nlific  dai.i.  c.onU'l 
the  individual  lislixl  iindi-r  "FOR  FunrxCM 
MFOflMATWN  COMTACT." 
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level  of  1  inch  or  less,  can  detect  the 
presence  of  the  pine  shoot  beetle.  We 
are  therefore  revising  §301.5O-5(a)(iii) 
to  provide  for  certification  of  pine 
seedlings  up  to  36  inches  high,  as 
described.  We  have  also  determined  that 
logs,  lumber,  and  stumps  of  freshly 
felled  pine  trees,  with  bark  attached, 
present  no  risk  of  being  infested  with 
the  pine  shoot  beetle  during  the  months 
of  July  through  October,  which  is  the 
period  after  adult  pine  shoot  beetles 
have  emerged  and  tiefore  the  cyclical 
need  for  these  sites  (used  for 
overwintering,  breeding,  and  larval 
development]  returns.  Because  these 
regulated  articles  will  not  be  infested 
when  shipped  from  a  quarantined  area 
during  the  months  of  July  through 
Octobiar,  they  present  no  risk  of 
spreading  the  pine  shoot  beetle. 
Therefore,  we  are  amending  §  301.50- 
5(a)  to  allow  logs  and  lumber  o'  h^shly 
felled  pine  trees,  with  bark  attached, 
and  the  stumps  of  such  trees  to  be 
certiTied  for  unrestricted  interstate 
movement  during  this  4-month  period. 

Further,  we  recently  discovered  a 
pine  shoot  beetle  infestation  in  Ingham 
County.  MI.  The  regulations  in 
§301.50-3  provide  that  the 
Administrator  of  APHIS  will  list  as  a 
quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  pine 
shoot  beetle  has  been  found  by  an 
inspector,  or  in  which  the  Administrator 
has  reason  to  believe  the  pine  shoot 
beetle  is  present,  or  that  the 
Administrator  considers  necessary  to 
regulate  because  of  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  pine  shoot  beetle 
has  been  found.  In  accordance  with 
these  criteria,  we  are  designating 
Ingham  County.  MI,  as  a  quarantined 
area,  and  adding  it  to  the  list  of 
quarantined  areas  in  §  301.50-3(c). 

Finally,  we  are  correcting  a 
typographical  error  and  making  one 
technical  correction.  In  §  301  50-lfl(b). 
we  ere  correcting  the  temperature 
specified  in  degrees  Celsius.  The  cold 
treatment  occurs  at  -  5  "F.  which  is 
-  20.6  °C,  not  -  23  X.  as  previously 
speciHed.  The  regulations  now  read 
••-20.6''C(-5°Fr. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  publication  of  this 
interim  rule  without  prior  opportunity 
for  public  comment.  Immediate  action  is 
necessary  to  prevent  the  pine  shoot 
beetle  from  spreading  to  noninfested 
areas  of  the  United  Sitates.  and  to 
remove  unnecessary  restrictions  on 


nursery  owners  before  the  spring 
shipping  season. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
publication.  We  will  consider  comments 
received  within  60  days  of  publication 
of  this  interim  rule  in  the  Federal 
Register.  Af^er  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-ba.sed  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Hardwood  harvests  dominate  the 
timber  industry  in  the  quarantined 
areas.  Commercial  timber  companies  in 
these  areas  do  not  harvest  spruce  and  fir 
trees,  and  the  standing  inventory  of 
commercial  larch  is  currently  1.408 
board  feet 

The  quarantined  areas  are  deficit 
producers  of  logs,  lumber,  and  wood 
products.  This  means  that  more  pine 
logs,  lumber,  and  wood  products  are 
shipped  into  these  areas  than  are 
harvested  or  produced  for  interstate 
movement.  For  this  reason,  we  consider 
It  unlikely  that  small  entitles  in  the 
quarantined  areas  ship  significant 
amounts  of  pine  stumps  or  pine  bark 
nuggets  (exact  figures  are  unavailable). 
Both  for  this  reason,  and  because 
commercial  timber  companies  in  the 
quarantined  areas  harvest  no  spruce  and 
fir,  and  minimal  larch,  removing  spruce, 
fir,  and  larch  logs  and  lumber,  with  bark 
attached,  from  the  Hst  of  regulated 
articles  is  expected  to  have  the  same 


negligible  effect  on  affected  small 
entities  as  is  listing  pine  stumps  and 
pine  bark  nuggets  as  regulated  articles. 
Similarly,  we  expect  that  allowing 
certification  of  pine  logs  and  lumber, 
with  bark  attached,  if  felled  and  shipped 
during  the  period  of  July  through 
October,  will  have  an  insignificant  effect 
on  affected  small  entities. 

Allowing  certification  by  visual 
inspection  of  pine  seedlings  up  to  36 
inches  high,  with  a  bole  diameter  no 
greater  than  1  inch  at  soil  level,  will 
relieve  a  regulatory  burden  on  the  516 
small  landscape  nurseries  within  the 
areas  quarantined  because  of  the  pine 
shoot  beetle.  Producers  will  no  longer 
be  required  to  cold-treat  the.se  pine 
seedlings  before  interstate  shipment. 
Between  187,000  and  243,750  pine 
seedlings  between  24  and  36  inches  in 
height  are  shipped  interstate  from  the 
quarantined  areas  annually.  Cold- 
treating  seedlings  costs  about  $1.15  per 
plant.  Therefore,  this  change  will  reduce 
producer  costs  by  between  $215,625  and 
$280,315  annually. 

Most  of  the  25  small  nurseries  in 
Ingham  County,  MI.  specialize  in 
production  of  deciduous  landscape 
products.  According  to  local  extension 
agents,  Ingham  County  nurseries 
probably  ship  interstate  about  500  dug 
pine  Christmas  trees  and  pine  nursery 
stock  products  annually  APHIS 
estimates  that  cold  treatments  for  these 
regulated  articles  could  cost  producers 
between  $3.10  and  $12.50  per  plant 
(per-unit  treatment  costs  vary  due  to 
tree  size  and  treatment  facility  capacity) 
Therefore,  this  rule's  restriction  on  the 
interstate  movement  of  regulated 
articles  from  Ingham  County  could 
increase  annual  production  costs  for 
affected  nurseries  by  between  $1,550 
and  $6,240  cumulatively,  or  between 
$62  and  $250  each.  The  seven  small 
Christmas  tree  farms  in  Ingham  County 
depend  on  the  local  choose-and-cut 
market  for  most  of  their  annual 
Christmas  tree  sales.  L«ss  than  5  percent 
of  the  county's  pine  Christmas  trees  are 
sold  through  the  wholesale  market,  few. 
if  any.  are  shipped  interstate.  We, 
therefore,  expect  this  rule  to  have  a 
negligible  effect  on  Ingham  County  cut 
Christmas  tree  producers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372..  which  requires 
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intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  interim  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  7  CTR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb.  ISOdd.  ISOee. 
ISOff:  161.  162,  and  164-167,  7  CFR  2.17, 
2.51.  and  371.2(c). 

2.  Section  301.50-2,  paragraph  (a),  is 
revised  to  read  as  follows: 

S  301 .50-2    Regulated  articles. 

(a)  Pine  products  {Pinus  spp.),  as 
follows:  Christmas  trees;  logs  with  bark 
attached;  lumber  with  bark  attached; 
bark  nuggets  (including  bark  chips); 
nursery  stock;  and  stumps. 

•  •         •         •         • 

3.  In  §  301.50-3,  paragraph  (c),  under 
Michigan,  a  new  county  is  added,  in 
alphabetical  order,  to  read  as  follows: 

§301.50-3    Quarantined  area*. 

(c)  •   •   * 
Michigan 

Ingham  County.  The  entire  county 

•  •        •        •        • 

i  301 .50-4    [Amended] 

4.  In  §  301.50-^,  paragraph  (b)(l)(ii)  is 
amended  by  removing  the  word  "bettle" 
and  adding  the  word  "beetle"  in  its 
place. 


1301.50-5    [AnMTKled] 

5.  Section  301.50-5  is  amended  as 
follows: 

a.  In  paragraph  (a)(l)(iii).  the  phrase ' 
"less  than  24  inches  tall."  is  removed 
and  the  phrase  "no  greater  than  36 
inches  high  with  a  bole  diameter  at  soil 
level  of  1  inch  or  less."  is  added  in  its 
place. 

b.  In  paragraph  (a)(l)(iv).  the  last 
word  "and"  is  removed  and  the  word 
"or"  is  added  in  its  place. 

c.  In  paragraph  (a)(2)(ii),  the  last  word 
"and"  is  removed  and  the  word  "or"  is 
added  in  its  place. 

d.  New  paragraphs  (a)(l)(v)  and 
(a)(2)(iii)  are  added  to  read  as  set  forth 
below. 

S  301 .50-5    lssuer>ee  and  canceliation  of 

certificates  and  limited  permits. 


(a)*   •    • 
(D*   *   • 

(v)  If  the  regulated  article  is  a  pine  log 
with  bark  attached  or  pine  lumber  with 
bark  attached  or  a  pine  stump,  that  its 
source  tree  has  been  felled  during  the 
period  of  July  through  October;  and 

(2).   .   . 

(iii)  The  pine  log  with  bark  attached, 
pine  lumber  with  bark  attached,  or  pine 
stump,  from  a  tree  felled  during  the 
period  of  July  through  October,  will  be 
shipped  interstate  from  the  quarantined 
area  during  the  period  of  July  through 
October;  and 


6.  In  §  301.50-10,  paragraph  (b)  is 
amended  by  removing  "-23"  and  adding 
"-20.6"  in  its  place,  and  paragraph  (a)  is 
revised  to  read  as  follows: 

S  301 .50-10    Treatments. 

(a)  Fumigation  is  authorized  for  use 
on  pine  logs  with  bark  attached,  pine 
lumber  with  bark  attached,  pine  bark 
nuggets  (including  bark  chips),  pine 
stumps,  and  pine  Christmas  trees,  as 
follows:  Logs,  lumber,  stumps,  and  trees 
may  be  treated  with  methyl  bromide  at 
normal  atmospheric  pressure  with  48  g/ 
m^  (3  Ib/IGOO  flT  for  16  hours  at  21  °C 
(70  "F)  or  above,  or  80  g/m'  (5  lb/1000 
ft')  for  16  hours  at  4.5  -  20.5  °C  (40  -  69 
T.). 


Done  in  Washington,  DC.  this  7th  day  of 
May,  1993. 

Kenneth  C  Clayton, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

|FR  Doc.  93-11403  Filed  5-12-93;  8.45  ami 
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7  CFR  Part  301 
[Docket  92-033-3] 

Mexican  Fruit  Fly;  Removal  From  the 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Mexican  fruit  fly 
regulations  by  removing  the  quarantined 
area  in  Los  Angeles  County,  CA,  from 
the  list  of  areas  regulated  because  of  the 
Mexican  fruit  fly,  and  by  removing 
California  from  the  list  of  States 
quarantined  because  of  the  Mexican 
fruit  fly.  We  have  determined  that  the 
Mexican  fruit  fly  has  been  eradicated 
from  California,  and  that  restrictions  are 
no  longer  necessary  to  prevent  the 
spread  of  the  Mexican  fruit  fly  into 
noninfested  areas  of  the  United  States. 
The  interim  rule  relieved  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the  previously 
regulated  area. 

EFFECTIVE  DATE:  June  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  B.  Stefan,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  room 
640,  Federal  Building,  6505  Belcrest 
Road,  Hyatfsville.  MD  20782.  (301)  436- 
8247. 

SUPf>t.EMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  December 
30.  1992.  and  published  in  the  Federal 
Register  on  January  5.  1993  (58  FR  217- 
219,  Docket  No.  92-033-2),  we 
amended  the  regulations  in  7  CFR  part 
301  by  removing  Los  Angeles  County, 
CA,  from  the  list  of  areas  in  §301.64- 
3(c)  regulated  because  of  the  Mexican 
fruit  fly,  and  by  removing  California 
from  the  list  of  States  in  §  301.64-3 
quarantined  because  of  the  Mexican 
fruit  fly. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
March  8, 1993.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concemi-ng  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 
Executive  Orders  12372  and  12778.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 
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List  of  Subjects  in  7  CTR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
Rnal  rule,  without  change,  the 
amendments  to  subpart  "Mexican  Fruit 
Fly."  in  7  CFR  part  301.  that  were 
published  at  58  FR  217-219  on  January 
5.  1993. 

Authority:  7  U.S.Q  ISObb.  150dd.  ISOee. 
ISOff:  161.  162.  and  164-167;  7  CFR  2.17. 
2.51.  and  371. 2(c) 

Done  in  Washington.  DC.  Ihis  7th  day  of 
May  1993. 

Kefinetfa  C  Qayton. 

Acting  Assistant  Secretary;  Marketing  and 

Inspection  Services. 

IFR  Doc.  93-11407  Filed  5-12-93;  8:45  am] 
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Agricultural  MarlietJng  Service 

7  CFR  Part  920 

[DockM  Na  FV-9a-072FR] 

California  KJwifruit;  Establishment  of 
Mall  Balloting  Procedures 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department!  is  adopting  as 
a  final  rule  without  change  in  interim 
final  rule  which  established  mail 
balloting  procedures  for  membership  on 
the  Kiwifruit  Administrative  Committee 
(committee).  The  California  kiwifruit 
marketing  order  was  amended  to 
authorize  the  industry  to  nominate 
persons  to  serve  on  the  committee 
through  mail  balloting.  This  action  was 
recommended  by  the  committee,  the 
administrative  agency  which  works 
with  the  Department  in  administering 
the  marketing  order  program  for 
kiwifruit  grown  in  California.  This 
action  is  intended  to  increase  industry 
wide  participation  of  growers  in  the 
selection  process  by  authorizing  mail 
balloting. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  June  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Has.sel.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96458.  room  2525-S.  Washington. 
DC  20090-6456:  telephone:  (202)  720- 
3923. 


SUPP1.EMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  920  (7  CFR 
part  920].  as  amended,  regulating  the 
handling  of  kiwifruit  grown  in 
California,  hereinafter  referred  to  as  the 
order.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  Is  not  in  accordance  with 
law  and  reouesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  Ihis 
action  on  small  entities. 
.  The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

It  is  estimated  that  65  handlers  of 
California  kiwihuit  will  be  subject  to 
regulation  under  the  order  during  the 


current  season,  and  there  are 
approximately  600  kiwifruit  producers 
in  California.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms,  which 
include  kiwifruit  handlers,  are  defined 
as  those  whose  annual  receipts  are  less 
than  $3,500,000.  A  majority  of  the 
kiwifruit  handlers  and  producers  may 
be  classified  as  small  entities. 

The  interim  final  rule  amending 
§  920.122  (7  CFR  920.122)  was 
published  in  the  Federal  Register  on 
December  30. 1992.  with  a  30-day 
comment  period  ending  January  29. 
1993.  No  comments  were  received. 

This  final  rule  finalizes  an  interim 
final  rule  which  established  mail 
balloting  procedures  for  membership  on 
the  committee.  The  order  was  recently 
amended  and  changes  became  effective 
February  12.  1992  (57  FR  1217).  The 
amendment  changed  provisions  of  the 
marketing  order  concerning  the  overall . 
administration  of  the  committee, 
including  revising  committee  tenure 
requirements,  adding  authorization  to 
change  the  terms  of  office,  adding 
authorization  for  committee 
nominations  to  be  conducted  by  mail, 
and  adding  authorization  for  late 
payment  charges  on  delinquent  handler 
a.sse<jsments.  The  amendments  are 
expected  to  improve  the  administration 
and  operation  of  the  program  in  order  to 
benefit  all  kiwifruit  growers  and 
handlers. 

At  a  meeting  held  April  7.  1992.  the 
committee  recommended  changes  in  the 
nomination  procedures.  Specifically, 
the  committee  recommended 
procedures  to  conduct  committee 
nominations  by  mail  to  increase  grower 
participation  in  the  nomination  process. 
This  change  is  intended  to  reduce  the 
administrative  costs  associated  with 
conducting  committee  nomination 
meetings,  and  reduce  costs  incurred  by 
individual  growers  in  travelling  to  and 
attending  the  meetings.  Establishment  of 
mail  balloting  procedures  is  expected  to 
have  a  positive  impact  on  both  large  and 
small  kiwifruit  growers  and  handlers. 

Currently,  the  committee  is  composed 
of  12  members,  each  of  whom  have  an 
alternate.  The  Committee  consists  of  the 
following:  one  public  member,  one 
member  from  each  of  the  eight  grower 
districts,  and  three  additional  members 
from  the  three  grower  districts  with  the 
highest  production. 

Section  920.22  of  the  order  provides 
for  nominations  of  members  to  the 
committee  by  procedures  conducted  by 
the  committee.  Under  this  section, 
nominations  for  grower  members  may 
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be  conducted  at  grower  meetings  held  in 
each  of  the  order's  eight  geographic 
districts.  These  meetings  must  be  held 
prior  to  July  15  of  each  year  with  new 
terms  of  ofHce  beginning  on  August  1  of 
each  year.  This  section  also  authorizes 
the  committee  to  recommend  to  the 
Secretary  procedures  for  conducting 
nominations  by  mail.  The  interim  final 
rule  established  procedures  to  allow  the 
committee  to  conduct  committee 
nominations  using  mail  ballots. 

To  implement  mail  balloting,  the 
committee  recommended  the  following 
procedures.  Each  year  that  nominations 
are  to  be  made  for  particular  districts, 
the  committee  will  request  nominations 
by  mail  from  all  kiwifruit  growers  in  the 
districts  involved,  by  a  date  to  be 
specified  by  the  committee.  Nomination 
forms  shall  provide  for  names  of 
nominees,  as  well  as  the  nominating 
grower's  name,  address,  telephone 
number,  and  signature.  Candidates  and 
growers  may  provide  appropriate 
voluntary  information  on  their 
candidates'  quahfications  to  serve.  Such 
information  might  include  a  background 
statement  or  resume.  This  information 
may  be  presented  in  the  ballots 
submitted  to  growers. 

After  receiving  nominations  from 
growers,  the  committee  and  the 
Department,  will  evaluate  the 
qualifications  of  nominees.  If  any 
nominees  do  not  qualify,  they  will  be  so 
notified  in  writing.  Submitted 
qualifying  names  will  be  listed  on  the 
ballot.  Mail  ballots  will  be  sent  to  all 
growers  by  a  date  to  be  specified  by  the 
committee.  Each  grower  should 
complete  and  mail  in  one  ballot  for  the 
one  district.  If  the  grower  produces  in 
more  than  one  district,  the  grower 
should  vote  in  the  one  district  for  which 
the  grower  wishes  to  be  represented.  In 
addition,  growers  may  nominate 
qualified  individuals  from  the  district 
involved  other  than  those  appearing  on 
the  ballot,  by  writing  in  such 
candidates'  names  on  the  mail  ballots. 
Returned  ballots  will  need  to  be 
postmarked  by  a  date  specified  by  the 
committee.  The  Department  will  tally 
the  results.  Candidates  who  receive  the 
highest  number  of  votes  for  each 
position  will  be  presented  to  the 
Secretary  for  selection.  If  the  vote  is 
tied,  another  mail  ballot  will  be  sent  to 
the  affected  districts,  listing  only 
candidates  receiving  the  tie  votes. 

The  above-described  procedures  will 
be  utilized  until  the  committee 
recommends  to  the  Secretary  additions 
to  or  modifications  of  these  nomination 
procedures  or  the  Department  finds, 
through  other  sources,  that  such 
nuMJifications  are  necessary. 


In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35],  the  information  collection 
provisions  that  are  included  in  this  final 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581- 
0149.  It  has  been  estimated  that  it  will 
take  an  average  of  20  minutes  for  each 
of  the  approximately  180  growers  of 
kiwifruit  expected  to  participate  in  the 
voluntary  mail  balloting  process. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  the  action  set  forth  herein  will 
benefit  producers  and  handlers  of 
California  kiwifruit. 

After  consideration  of  all  relevant 
material  presented  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  SubjecU  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Antherity:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  US.C.  601-674. 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule 
amending  7  CFR  part  920,  which  was 
published  in  the  Federal  Register  (57 
FR  62158,  December  30. 1992)  is 
adopted  as  a  final  rule  without  change. 

Dated:  May  7, 1993. 

Ronald  L.  aoffi. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FR  Doc.  93-11388  Filed  5-12-93;  8:45  am) 
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7  CFR  Part  920 
[Docket  No.  FV-92-100FRJ 

Kiwifruit  Grown  In  California;  Final 
Rul«  To  Modify  Administrative  Rules 
Pertaining  to  Delinquent  Assessments 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  modifies 
requirements  pertaining  to  delinquent 
assessments  by  revising  the  time  period 
specified  for  timely  payment  and  adding 


a  late  payment  charge  on  delinquent 
assessments  owed  by  handlers  under 
Marketing  Order  No.  920  covering 
kiwifruit  grown  in  California.  This 
action  will  contribute  to  the  efficient 
operation  of  the  program  by  ensuring 
that  adequate  funds  are  available  to 
cover  budgeted  expenses  incurred  under 
the  marketing  order,  and  will  promote 
more  equitable  treatment  of  kiwifruit 
handlers. 

EFFEC7TVE  DATE:  May  13,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  A.  Hessel,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2526-S.  Washington, 
DC  20090-6456.  telephone  (202)  720- 
3923;  or  Robert  Curry.  California 
Marketing  Field  Office.  Marketing  Order 
Administration/Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  2202 
Monterey  Street,  suite  102B.  Fresno.  CA 
93721;  telephone  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
and  Order  No.  920  (7  CFR  part  920). 
both  as  amended,  regulating  the 
handling  of  idwifruit  grown  in 
California.  The  marketing  agreement 
and  order  are  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  |7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
kiwifruit  are  subject  to  assessments.  An 
assessment  rate  established  under  the 
marketing  order  is  intended  to  be 
applicable  to  all  assessable  kiwifruit 
handled  during  a  fiscal  period.  This 
final  rule  will  modify  requirements 
pertaining  to  delinquent  assessments  by 
revising  the  time  period  specified  for 
timely  payment  and  adding  a  late 
payment  charge  on  delinquent 
assessments  owed  by  handlers.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  , 

The  Act  provides  that  administrative 
proceedings  must  he  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
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with  the  order  is  not  in  accordance  with 
law  and  reauesting  a  modiHcation  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order 
and  approximately  600  kiwifruit 
producers  in  the  production  area.  The 
Small  Business  Administration  [13  CFR 
121.601]  has  defined  small  agricultural 
producers  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  California 
kiwifruit  may  be  classified  as  small 
entities. 

The  Kiwifruit  Administrative 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  met  on  July  22. 
1992,  and  unanimously  recommended 
modifying  the  administrative  rules  in 
effect  under  the  order  pertaining  to 
delinquent  handler  assessments.  The 
modification  revises  the  time  period 
specified  for  timely  payment  of 
assessments  and  adds  a  late  payment 
charge  for  delinquent  assessments  owed 
by  hemdlers. 

Under  section  920.41  of  the  marketing 
order,  each  person  who  first  handles 
kiwifruit  is  required  to  pay  a  prorata 
share  of  the  cost  of  administering  the 
program.  This  cost  is  in  the  form  of  a 
uniform  assessment  rate  applied  to  each 
handler's  shipments. 


Section  920.41  also  provides  that  if  a 
handler  does  not  pay  an  assessment 
within  the  time  prescribed  by  the 
committee,  the  assessment  may  be 
subject  to  an  interest  or  late  payment 
charge,  or  both.  The  authority  to 
establish  late  payment  charges  was 
recently  added  to  the  order  and  became 
effective  on  February  12, 1992. 

Section  920.112  of  the  rules  and 
regulations  in  effect  under  the  order 
specifies  that  delinquent  assessments  be 
subject  to  an  interest  of  1  Vi  percent  per 
month.  Assessments  are  considered  to 
be  late  60  days  after  the  date  of  the 
invoice  sent  to  the  handler  by  the 
committee.  This  rule  will  revise  the 
deadline  for  assessment  payments  to 
recognize  different  billing  procedures 
that  are  based  upon  the  two  methods  in 
which  handlers  may  choose  to  have 
their  kiwifruit  inspected. 

Kiwifruit  grown  in  California  is 
harvested  in  late  September  or  early 
October.  The  fruit  is  packed  shortly  after 
harvest  and  much  of  it  is  placed  into 
storage  until  shipment.  The  primary 
shipping  season  extends  through  the 
following  May,  although  some  fruit  is 
marketed  during  the  summer  months. 

Whenever  quality  or  size 
requirements  are  in  effect  for  California 
kiwifruit,  handlers  are  required  to  have 
their  fruit  inspected  and  certified  as 
meeting  those  requirements.  Handlers 
have  a  choice  of  two  different 
inspection  methods,  referred  to  as  "in- 
line" and  "block"  inspection.  With  in- 
line inspection,  Kiwifruit  is  inspected 
during  the  packing  process,  prior  to 
storage.  With  block  inspection,  the 
kiwifruit  is  inspected  after  it  has  been 
packed.  Block  inspections  are  typically 
performed  just  prior  to  shipment. 

The  committee  bills  handlers  for 
assessments  on  a  monthly  basis,  with 
invoices  typically  prepared  the  last  day 
of  each  month.  For  fruit  that  is 
inspected  in-line,  the  billing  period  runs 
ftt)m  the  first  to  the  last  of  the  month, 
and  invoices  are  mailed  at  the  end  of  the 
succeeding  month.  For  block-inspected 
fioiit,  the  billing  period  runs  from  the 
16th  of  one  month  through  the  15th  of 
the  next  month;  invoices  are  prepared  at 
the  end  of  the  following  month.  Thus, 
under  current  procedures,  the  time 
lapse  fit}m  the  end  of  the  billing  period 
through  the  date  of  invoice  is  about  30 
days  for  handlers  utilizing  in-line 
inspection  and  about  45  days  for 
handlers  choosing  block  inspection. 

As  previously  indicated,  assessment 
payments  are  currently  deemed  to  be 
delinquent  if  they  are  not  received 
within  60  days  of  the  invoice  date. 
Because  invoices  are  prepared  at  the 
end  of  each  month,  handlers  utilizing 
in-line  inspections  have  90  days  after 


the  end  of  the  billing  period  in  which 
to  pay  assessments  before  they  are 
deemed  delinquent.  This  time  is 
extended  to  about  105  days  for  handlers 
choosing  block  inspections. 

This  action  revises  §920.112  to 
provide  that  assessments  due  on  in-line 
inspected  kiwifruit  be  considered  late  if 
not  received  within  60  days  of  invoice, 
and  those  due  on  block-inspected 
kiwifruit  be  deemed  late  if  not  received 
within  45  days  of  invoice.  This  change 
will  eoualize  the  time  between  the  end 
of  the  billing  period  and  the  deadline 
for  receipt  of  assessments  and  should 
therefore  promote  more  uniform 
treatment  of  handlers. 

This  rule  also  establishes  a  10  percent 
late  charge  on  assessments  that  are 
received  30  days  or  more  after  they  are 
due.  The  10  percent  charge  will  apply 
only  to  the  late  assessment  and  not  to 
accrue  interest,  and  will  not  be 
compounded. 

The  timely  payment  of  assessments  is 
important  to  the  efficient  functioning  of 
the  marketing  order  program.  The 
committee  incurs  expenses  on  a 
continuous  basis  and  must  be  assured  of 
a  positive  cash  flow  in  order  to  meet  its 
financial  obligations.  The  establishment 
of  a  late  payment  charge,  in  addition  to 
the  current  interest  charge,  will  provide 
additional  incentive  for  handlers  to 
remit  their  assessments  in  a  timely 
manner.  This  action  should  therefore 
contribute  to  the  efficient  operation  of 
the  program. 

A  proposed  rule  was  published  in  the 
December  1, 1992,  Federal  Register  [57 
FR  56864]  and  afforded  interested 
persons  until  December  31,  1992,  to 
submit  written  comments. 

One  comment  was  received  in 
opposition  to  the  proposed  rule  from 
Mr.  Richard  J.  Pescosolido.  According  to 
Mr.  Pescosolido,  there  is  no  evidence  of 
any  existing  problem  in  the  billing  and 
collecting  of  assessments,  and  that  the 
proposed  rule  is  a  minor  change  that 
does  not  warrant  government 
interference. 

When  the  order  was  amended  on 
February  12, 1992,  adding  authority  for 
late  payment  charges,  evidence  was 
presented  at  the  amendment  hearing 
that  there  was  an  increasing  problem 
with  handler  assessments  being  overdue 
and  that  interest  charges  were  not 
correcting  the  problem.  Overdue 
assessments  as  a  percentage  of  total 
assessments  billed  had  increased  from 
0.5  percent  in  fiscal  year  1986  to  3.6 
percent  in  fiscal  year  1989.  The 
committee  as  prescribing  interest 
charges  during  this  time,  but  handlers 
would  often  choose  to  incur  interest 
charges  in  lieu  of  securing  bank 
financing.  The  additional  late  payment 
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charges  implemented  by  this  rule  will 
further  encourage  timely  pajrments, 
which  in  turn  will  result  in  the  more 
efficient  operation  of  the  program. 

Further,  this  rule  changes  the  current 
provisions  that  give  handlers  15  days 
more  to  pay  assessments  from  the  end 
of  the  billing  period  if  ki  wifruit  was 
block  inspected  instead  of  in-line 
inspected.  Accordingly,  this  change 
would  make  the  filling  of  handlers  more 
equitable. 

Mr.  Pescosolido  also  argues  that  the 
60  days  allotted  for  assessments  to 
become  due  is  currently  too  short  and 
that  further  reducing  the  time  to  45  days 
would  cause  economic  hardship  for 
handlers.  He  states  that  on  average 
handlers  do  not  receive  their  money  for 
fruit  sold  in  less  than  60  days.  However, 
this  final  rule  will  make  assessment  due 
90  days  after  the  end  of  the  billing 
period  for  both  in-line  and  block 
inspection.  For  the  first  30  days  that  the 
assessment  payments  are  delinquent, 
only  interest  charges  will  be  charged. 
Only  after  the  assessment  payment  is 
delinquent  for  30  days  or  more,  or  120 
days  or  more  after  the  end  of  billing 
period,  will  a  late  payment  be  charged. 
Tlie  60-day  and  45-day  periods 
mentioned  by  Mr.  Pescosolido  refer  to 
the  periods  measured  ftxjm  the  invoice 
date  for  in-line  inspection  and  for  block 
inspection,  respectively.  Thus,  all 
handlers  should  have  a  reasonable 
amount  of  time  in  which  to  pay 
assessments  without  incurring  the  late 
payment  charges  that  this  rule 
establishes. 

After  thoroughly  analyzing  the 
comment  received,  the  Department  has 
concluded  that  this  final  rule  is 
appropriate. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  shipping  season 
has  started  and  therefore  this  rule 
should  be  implemented  as  soon  as 
possible.  Further,  handlers  are  aware  of 
this  rule,  which  was  recommended  by 
the  committee  at  a  public  meeting. 


List  of  Subjects  in  7  CFR  Part  920 

Kiwifiiiit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  920  is  amended  as 
follows: 

PART  920— KIWIFRUnr  GROWN  iN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.Q  601-674. 

2.  Section  920.112  is  revised  to  read 
as  follows: 

f92ai12    Lata  payments. 

Pursuant  to  §  920.41(a),  interest  will 
be  charged  at  a  1.5  percent  monthly 
simple  interest  rate.  Assessments  for 
kiwifruit  inspected  in-line  shall  be 
deemed  late  if  not  received  within  60 
days  of  invoice.  Assessments  for  block- 
inspected  kiwifurit  shall  be  deemed  late 
if  not  received  within  45  days  of 
invoice.  A  10  percent  late  charge  will  be 
assessed  when  payment  becomes  30 
days  late.  Interest  and  late  payment 
charges  shall  be  applied  only  to  the 
overdue  assessment. 

Dated:  May  7, 1993. 
Robert  C  Keeney, 

Deputy  Director,  Frvit  and  Vegetable  Division. 
|FR  Doc.  93-11385  Filed  5-12-93;  8:45  ami 
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7  CFR  Part  932 

[Docket  No.  FV92-932-2FR] 

Olives  Grown  In  California;  Final  Rul« 
to  Reallocate  Handler  Memberstiip  on 
the  California  Olive  Committee 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  reallocates 
handler  membership  on  the  California 
Olive  Committee  (COC),  the  agency 
responsible  for  local  administration  of 
the  California  olive  marketing  order. 
This  action  will  provide  for  more 
equitable  representation  between 
cooperative  and  independent  olive 
handlers.  This  final  rule  reduces  the 
number  of  cooperative  handler  members 
from  four  to  two  and  provides 
independent  handlers  with  those 
positions,  thus,  increasing  independent 
handler  membership  to  six  positions. 
This  action  was  unanimously 
recommended  by  the  COC. 
EFFECTIVE  DATE:  May  13.  1993. 
FOR  FURTHER  INFORMATiON  CONTACT: 
Terry  Vawrter.  California  Marketing 


Field  Office,  Fruit  and  Vegetable 
Division.  AMS,  USDA,  2202  Monterey 
Street,  Suite  1G2B,  Fresno.  California 
93721;  telephone  (209)  487-5901;  or 
Caroline  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  room  2526-S.  Washington. 
DC  20090-6456;  telephone  (202)  720- 
8139. 

SUPPLEMENTARY  ^FORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  932  (7  CFR  part  932).  as  amended, 
regulating  the  handling  of  olives  grown 
in  California.  This  order  is  eniective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed  by    • 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  an  exemption  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principle 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruhng 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  impact  of  this  action  on 
small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
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Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  5  handlers  of  olives 
regulated  under  this  marketing  order, 
and  approximately  1,350  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  dehned  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
A  majority  of  the  olive  producers  and 
none  of  the  olive  handlers  may  be 
classified  as  small  entities. 

A  proposed  rule  concerning  this 
action  was  issued  on  February  9, 1993. 
and  published  in  the  Federal  Register 
(58  FR  8558.  February  16,  1993).  with  a 
15-day  comment  period  ending  March 
3, 1993.  No  comments  were  received. 

Pursuant  to  §  932.25  of  the  order,  the 
California  Olive  Committee  (CCXZ) 
consists  of  16  members.  Each  member 
has  an  alternate.  Eight  of  the  members 
are  growers  and  eight  are  handlers. 
Section  932.25  further  provides  that  the 
eight  handler  representatives  be  further 
allocated  so  that  four  members  represent 
cooperative  marketing  organizations, 
hereinafter  referred  to  as  cooperative 
handlers,  and  four  members  represent 
marketing  organizations  which  are  not 
cooperative  marketing  organizations, 
hereinafter  referred  to  as  independent 
handlers.  The  order  also  provides  that, 
under  certain  circumstances, 
cooperative  and  independent  handler 
membership  will  be  allocated  based  on 
the  total  volume  of  olives  handled 
during  the  crop  year  in  which 
nominations  are  made  and  in  the 
preceding  crop  year.  Under  this 
provision,  the  cooperative  or 
independent  handler  group  that 
handled  65  percent  or  more  of  the  total 
volume  is  entitled  to  five 
representatives  on  the  COC.  The  handler 
group  that  handled  35  percent  or  less  of 
the  total  volume  is  entitled  to  three 
representatives  on  the  CCXl. 

Section  932.25  contains  authority  for 
the  COC.  with  the  Secretary's  approval, 
to  reallocate  membership  as  necessary 
to  assure  equitable  representation  on  the 
COC.  Recent  changes  in  the  olive 
industry  have  resulted  in  one  of  the 
only  two  cooperative  handlers  in  the 
industry  going  out  of  business.  As  a 
result,  five  olive  handlers  remain:  Four 
independent  handlers  and  one 
cooperative  handler.  The  COC  therefore 
unanimously  recommended  that 
handler  representation  be  reallocated  to 


provide  independent  and  cooperative 
handlers  with  six  members  and  two 
members,  respectively. 

The  olive  industry  and  the  COC  have 
historically  demonstrated  a  policy  of 
maintaining  equitable  representation 
among  handlers.  Until  1968,  the 
administrative  rules  and  regulations  in 
effect  under  the  order  limited  each 
handler  organization  to  only  one 
member  position  on  the  COC.  During 
the  years  that  followed,  the  number  of 
handlers  in  the  industry  declined  while 
the  number  of  member  positions  on  the 
committee  remained  the  same. 
Therefore,  the  administrative  rules  and 
regulations  were  changed  in  1974  to 
specify  that  no  more  than  two  nominees 
for  CC)C  member  positions  may  be 
affiliated  with  the  same  handler. 

This  final  rule  allocates  two  members 
to  the  remaining  cooperative  handler 
and  six  members  to  the  independent 
handler  group.  This  change  will  be  in  a 
new  §  932.159.  added  to  the  order's 
administrative  rules  and  regulations. 

This  action  is.intended  to  provide  for 
more  equitable  handler  representation 
on  the  COC.  This  action  will  not  impose 
any  additional  costs  on  producers  or 
handlers. 

Based  on  the  available  information, 
the  Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  the  action  will  benefit  both 
producers  and  handlers  of  California 
olives. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  this  action  will  tend  to 
effectuate  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Committee  nominations  are 
required  to  be  held  this  year  for  terms 
of  office  on  the  COC  beginning  on  June 
1. 1993.  and  therefore  this  needs  to  be 
in  effect  as  soon  as  possible;  (2) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
COC  at  a  public  meeting:  and  (3)  the 
proposed  rule  provided  a  15-day 
comment  period,  and  no  comments 
were  received. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements.  Olives. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  932  is  amended  as 
follows: 


PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-74. 

2.  A  new  §932.159  is  added  to  read 
as  follows: 

Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

S  932.1 59    RMllocation  of  handl«f 
membership. 

Pursuant  to  §932.25.  handler 
representation  on  the  committee  is 
reallocated  to  provide  that  two  members 
shall  represent  cooperative  marketing 
organizations  and  six  members  shall 
represent  handlers  who  are  not 
cooperative  marketing  organizations. 

Dated:  May  7. 1993. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division 
|FR  Doc.  93-11386  Filed  5-12-93;  8:45  am] 

BILLING  CODE  M10-03-M 


7  CFR  Part  985 
IFV-92-985-1FR] 

Spearmint  Oil  Produced  In  the  Far 
West;  Salable  Quantities  and  Allotment 
Percentages  for  the  1993-94  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  1993- 
94  marketing  year.  This  action  is  taken 
in  order  to  avoid  extreme  fluctuations  in 
supplies  and  prices  and  thus  help  to 
maintain  stability  in  the  spearmint  oil 
market.  This  action  was  recommended 
by  the  Spearmint  Oil  Administrative 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  order. 

EFFECTIVE  DATES:  June  1,  1993.  through 
May  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  Nissen,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  985  (7  CFR  part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
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the  Far  West.  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
use.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
saleable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  final  rule  will  establish 
the  quantity  of  spearmint  oil  produced 
in  the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
Producers  by  handlers  during  the  1993- 
$4  marketing  year,  which  begins  on  June 
1, 1993.  This  final  rule  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  primarily'small 
producers  whose  farming  operations 
generally  involve  more  than  one 
commodity  and  whose  income  fi-om 
farming  operations  is  not  exclusively 
dependent  on  the  production  of 
spearmint  oil.  The  production  of 
spearmint  oil  is  concentrated  in  the  Far 
West,  primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  under 
the  marketing  order).  Spearmint  oil  is 
also  produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  normally  accounts  for 
more  than  75  percent  of  U.S.  production 
of  spearmint  oil  annually. 

The  Committee  reports  that  there  are 
approximately  9  handlers  and  253 
producers  of  spearmint  oil  under  the 
marketing  order  for  spearmint  oil 
produced  in  the  Far  West.  Of  the  253 
producers,  160  producers  hold  "Class  I" 
(Scotch)  oil  allotment  base,  and  136 
producers  hold  "Class  III"  (Native)  oil 
allotment  base. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Far  West  spearmint  oil 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  salable  quantities  and  allotment 
percentages  were  recommended  by  the 
Committee  at  its  October  15, 1992, 
meeting.  The  Committee  recommended 
the  salable  quantities  and  allotment 
percentages  for  Scotch  in  a  vote  of  6  in 
favor,  and  2  opposed,  and  for  Native  in 
a  vote  of  7  in  favor,  and  1  opposed. 

The  final  rule  establishes  salable 
quantities  of  716,164  pounds  and 
714,665  pounds,  respectively,  for  Scotch 
and  Native  spearmint  oils  produced  in 
the  Far  West  and  an  allotment 
percentage  of  41  percent  for  Scotch  and 
37  percent  for  Native  spearmint  oils 
produced  in  the  Far  West.  This  action 
Hmits  the  amount  of  spearmint  oil  that 
may  be  purchased  from  or  handled  for 
producers  by  handlers,  during  the  1993- 
94  marketing  year,  which  begins  on  June 
1, 1993,  Salable  quantities  and 
allotment  percentages  have  been  placed 
into  effect  each  season  since  the  order's 
inception  in  1960. 

The  amounts  recommended  for  sale 
reflect  a  decrease  in  trade  demand  for 
both  Scotch  and  Native  spearmint  oil 
over  the  past  year. 

The  final  salable  quantities  are  not 
expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 


unanticipated  or  additional  market 
needs  which  may  develop  for  spearmint 
oil  can  be  satisfied  by  an  increase  in  the 
salable  quantity  which  producers  can 
fill  with  reserve  stocks.  The  estimated 
reserve  pools  for  Class  I  and  Class  III 
spearmint  oil  stand  at  500,000  pounds 
and  900.000  pounds,  respectively.  Both 
Scotch  and  Native  spearmint  oil 
producers  who  produce  more  than  their 
annual  allotments  during  the  1993-94 
season  may  transfer  such  excess 
spearmint  oil  to  a  producer  with 
spearmint  oil  production  less  than  his 
or  her  annual  allotment. 

This  final  regulation  is  similar  to 
those  which  have  been  issued  in  prior 
seasons.  Costs  to  producers  and 
handlers  resulting  from  this  action  are 
expected  to  be  offset  by  the  benefits 
derived  from  improved  returns. 

The  final  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1993-94  marketing 
year,  which  begins  on  June  1,  1993,  are 
based  upon  recommendations  of  the 
Committee  and  the  following  data  and 
estimates:  (1)  "Class  I"  (Scotch) 
Spearmint  Oil 

(A)  Estimated  carryin  on  June  1, 
1993—280,691  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1993-94  marketing 
year— 800,000  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31,  1993 — 0  pounds. 

(D)  Salable  quantity  required  from 
1993  regulated  production— 519,309 
pound.s. 

(E)  Total  allotment  bases  for  Scotch 
oil  for  the  1993-94  marketing  year — 
1,746,742  pounds. 

(F)  Computed  allotment  percentage — 
29.73  percent. 

(G)  Recommended  allotment 
percentage — 41  percent. 

(H)  The  Committee's  recommended 
salable  Quantity — 716,164  pounds. 
(2)  "Class  III"  (Native)  Spearmint  Oil 

(A)  Estimated  carryin  on  June  1, 
1993—225,127  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1993-94  marketing 
year — 850,000  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1993 — 0  pounds. 

(D)  Salable  quantity  required  from 
1993  production — 624,873  pounds. 

(E)  Total  allotment  bases  for  Native 
oil— 1.931,528  pounds. 

(F)  Computed  allotment  percentage — 
32.35  percent. 

(G)  Recommended  allotment 
percentage — 37  percent. 

(H)  The  Committee's  recommended 
salable  quantity — 714,665  pounds. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
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on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
will  allow  for  anticipated  market  needs 
based  on  historical  sales,  changes  and 
trends  in  production  and  demand,  and 
information  available  to  the  Committee. 
Adoption  of  this  Bnal  rule  will  provide 
spearmint  oil  producers  with 
information  on  the  amount  of  oil  which 
should  be  produced  for  next  season. 

Notice  of  the  proposal  to  establish  the 
salable  quantity  and  allotment 
percentage  for  each  class  of  oil  for  the 
1993-94  season  was  published  in  the 
December  7, 1992,  issue  of  the  Federal 
Register  (57  FR  57695).  Comments  on 
the  proposed  rule  were  solicited  from 
interested  persons  until  January  6,  1993. 
No  comments  were  received.  The 
salable  quantities  and  allotment 
percentages  established  by  this  Rnal 
rule  are  identical  to  those  contained  in 
the  proposed  rule. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
Tmal  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
Committee's  recommendations  and 
other  available  information,  it  is  found 
that  the  regulation,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  985 

Marketing  agreements,  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

2.  A  new  §  985.212  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1985^2    SalabI*  quantHlM  and  •liotiiMnt 
p«rc«ntag6*— 1993-94  m«ffc«ting  yew. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 


oil  during  the  marketing  year  which 
begins  on  June  1. 1993.  shall  be  as 
follows: 

(a)  "Class  1"  (Scotch)  oil— a  salable 
quantity  of  716,164  pounds  and  an 
allotment  percentage  of  41  percent. 

(b)  "Class  3"  (Native)  oil— a  salable 
quantity  of  714,665  pounds  and  an 
allotment  percentage  of  37  percent. 

Dated:  May  7, 1993. 
Robert  C.  Keeney. 

Deputy  Director.  Fruit  arid  Vegetable  Division. 
|FR  Doc.  93-11387  Filed  5-12-93;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  93-007-1] 

Validated  Brucellosis-Free  States;  New 
Jersey 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  swine  by  adding 
New  Jersey  to  the  list  of  validated 
brucellosis-free  States.  We  have 
determined  that  New  Jersey  meets  the 
criteria  for  classiHcation  as  a  validated 
brucellosis-free  State.  This  action 
relieves  certain  restrictions  on  the 
interstate  movement  of  breeding  swine 
from  New  Jersey. 

DATES:  Interim  rule  effective  May  13, 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
12,  1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
007-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Delorias  M.  Lf  nard.  Senior  Staff 
Veterinarian.  Swine  Health  Staff.  VS, 
APHIS.  USDA.  room  736.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-7767. 


SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella.  The 
brucellosis  regulations  contained  in  9 
CFR  part  78  (referred  to  below  as  the 
regulations)  prescribe  conditions  for  the 
interstate  movement  of  cattle,  bison,  and 
swine. 

Under  the  swine  brucellosis 
regulations.  States,  herds,  and 
individual  animals  are  classified 
according  to  their  brucellosis  status. 
Interstate  movement  requirement  for 
swine  are  based  upon  the  disease  status 
of  the  individual  animal,  or  the  herd  or 
State  from  which  the  animal  originates. 

We  are  amending  §  78.43  of  the 
regulations,  which  lists  validated 
brucellosis-free  States,  to  include  New 
Jersey.  Validated  brucellosis-free  status 
is  based  on  a  State  having: 

(1)  The  necessary  authorities  for 
classification  as  a  validated  brucellosis- 
free5tate  for  swine; 

(2)  No  known  focus  of  swine 
brucellosis  at  the  time  of  validation,  and 
completion  of  one  of  several  methods  of 
surveillance;  or  no  diagnosed  case  of 
swine  brucellosis  in  the  12-month 
period  preceding  the  classification,  and 
a  stati,stical  analysis  of  the  combined 
results  of  the  Market  Swine  Testing 
program  and  other  tests  that  indicate  the 
testing  is  equivalent  to  either  complete 
herd  testing  or  slaughter  surveillance 
during  a  1-  or  2-year  period  chosen  by 
the  State;  and 

(3)  Certification  by  the  appropriate 
animal  health  official,  the  Veterinarian 
in  Charge,  and  the  Administrator.  A 
State  may  qualify  as  a  validated 
brucellosis-free  State  regardless  of  the 
brucellosis  status  of  feral  swine  in  the 
State,  if  the  feral  swine  are  not  in 
physical  contact  with  domestic  swine. 

Breeding  swine  originating  from  a 
validated  brucellosis-free  State  or  herd 
may  be  moved  interstate  without  having 
been  tested  with  an  official  test  for 
brucellosis  within  30  days  prior  to 
interstate  movement,  which  would 
otherwise  be  required. 

After  reviewing  its  brucellosis 
program  records,  we  have  concluded 
that  New  Jersey  meets  the  criteria  for 
classification  &s  a  validated  brucellosis- 
free  State.  Therefore,  we  are  adding  New 
Jersey  to  the  list  of  States  in  §  78.43. 
This  action  relieves  certain  restrictions 
on  the  interstate  movement  of  breeding 
swine  from  New  Jersey. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  to 


IMI 
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publish  this  interim  rule  without  prior 
opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  swine  from  New 
Jersey. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
publication.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  interim  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Base  on 
information  compiled  by  the 
Department,  we  have  determined  that    . 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Swine  herd  owners  in  New  Jersey  will 
affected  by  this  action,  which  allows 
breeding  swine  to  be  moved  interstate 
from  New  Jersey  without  being  tested 
for  brucellosis.  The  offieial  test  required 
for  brucellosis  costs  about  $5  per 
animal.  In  1992.  approximately  241 
swine  were  moved  interstate  from  New 
Jersey.  Assuming  that  all  the  swine 
moved  interstate  and  breeding  stock,  we 
estimate  that  removing  the  testing 
requirement  will  resuh  in  a  potential 
annual  savings  of  $1,205  for  swine  herd 
owners  in  New  Jersey. 

Producers  marketing  breeding  swine 
in  New  Jersey  are  ail  essentially  small 
businesses,  based  on  the  definition  of 
annual  gross  receipts  of  less  thari 
$500,000.  However,  this  rule  will 
impose  nc  additional  costs  on  any 
entities,  large  or  small,  h  simply  allows 


breeding  swine  to  be  moved  interstate 
from  New  Jersey  without  being  tested 
for  brucellosis. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison.  Cattle.  Hogs. 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-114a-l.  114g, 
115,  117.  120, 121. 123-126. 134b.  134f;  7 
CFR  2.17.2.51,  and  371.2(d). 

S  78.43    [Amended] 

2.  Section  78.43  is  amended  by 
adding  "New  Jersey,"  immediately  after 
"New  Hampshire,". 

Done  in  Washington,  DC,  this  7th  day  of 
May  1993. 

Kenneth  C  Qayton. 

Acting  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

(PR  Doc.  93-11406  Filed  5-12-93;  8:45  am] 
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9  CFR  Part  94 
[Dociwt  No.  92-1 S4-2] 

Change  In  Disease  Status  of  The 
Netherlands  Because  of  Rinderpest 
and  Foot-and-Mouth  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  declaring  The 
Netherlands  free  of  rinderpest  and  foot- 
and-mouth  disease.  There  have  been  no 
outbreaks  of  foot-and-mouth  disease  in 
The  Netherlands  since  1984,  and  we 
have  determined  that  rinderp)est  has  not 
existed  there  since  1870.  We  are  also 
adding  The  Netherlands  to  a  list  of 
countries  that,  although  declared  free  of 
rinderpest  and  foot-and-mouth  disease, 
are  subject  to  special  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
This  revision  relieves  certain 
prohibitions  and  restrictions  on  the 
importation  into  the  United  States,  from 
The  Netherlands,  of  ruminants  and 
fresh,  chilled,  and  frozen  meat  from 
ruminants. 

The  Netherlands  is  not  declared  to  be 
free  of  hog  cholera  and  swine  vesicular 
disease.  Therefore,  the  importation  from 
The  Netherlands  of  swine  and- fresh, 
chilled,  and  frozen  meat  from  swine 
will  continue  to  be  restricted  because  of 
these  diseases. 

We  are  also  adding  The  Netheriands 
and  Poland  to  the  list  of  countries 
whose  imi>ortation  into  the  United 
States  of  llamas  and  alpacas  is 
restricted. 

EFFECTIVE  DATE:  June  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harvey  A.  Kryder.  Chief  Staff 
Veterinarian,  Import-Export  Products 
Staff,  VS,  APHIS,  USDA,  room  753. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301}  436-7885. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases,  including  rinderpest, 
foot-and-mouth  disea.se,  bovine 
spongiform  encephalopathy,  African 
swine  fever,  hog  cholera,  and  swine 
vesicular  disease.  These  are  dangerous 
and  destructive  communicable  o'lseases 
of  ruminants  and  swine. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  foot-and- 
mouth  disease  exists  in  ell  countries  of 
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the  world  except  those  listed  in 

§ 94.1(a)(2).  which  are  declared  to  be 

free  of  these  diseases. 

On  Januairy  5, 1993.  we  published  in 
the  Federal  Register  (58  FR  264-266, 
Docket  No.  92-154-1)  a  proposal  to 
amend  the  regulations  by  adding  The 
Netherlands  to  the  list  of  countries 
declared  to  be  free  of  rinderpest  and 
foot-and-mouth  disease. 

We  also  proposed  to  add  The 
Netherlands  to  the  list  in  §  94.11(a)  of 
countries  declared  free  of  rinderpest  and 
foot-and-mouth  disease  that  are  subject 
to  special  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
The  special  re.strictions  placed  on  meat 
and  meat  products  of  ruminants  and 
swine  in  §94.11  generally  require  that 
the  meat  be:  (1)  Prepared  in  an 
inspected  establishment  that  is  eligible 
to  have  its  products  imported  into  the 
United  States  under  the  Federal  Meat 
Inspection  Act:  and  (2)  accompanied  by 
an  additional  certificate,  issued  by  an 
animal  health  ofHcial  of  the  national 
government  of  the  country  declared  free 
of  the  disease,  assuring  that  the  meat 
and  meat  products  have  not  been 
commingled  with  or  expo.sed  to  meat  or 
other  meat  products  originating  in. 
imported  from,  or  transported  through  a 
country  infected  with  rinderpest  or  foot- 
and-mouth  disease,  and  are  otherwise 
handled  In  accordance  wtth  the 
requirements  of  §  94.11. 

Additionally,  we  proposed  to  add  The 
Netherlands  to  the  list  in  §  94  1(d)(1)  of 
countries  in  which  rinderpest  or  foot- 
and-mouth  disease  has  been  known  to 
exist  and  that  are  declared  free  of 
rinderpest  and  foot-and-mouth  disease 
on  or  after  September  28.  1990.  The 
importation  or  entry  of  llamas  and 
alpacas  into  the  United  States  from 
countries  on  this  list  is  restricted,  unless 
in  accordance  with  9  CFR  92.435. 

Miscellaneous 

Finally,  we  proposed  to  add  Poland  to 
the  list  in  §  94.1(d)(1).  We  declared 
Poland  free  of  rinderpest  and  foot-and- 
mouth  disease  in  a  final  rule  published 
in  the  Federal  Register  on  April  24. 
1992  (57  FR  15002-15004.  Docket  No. 
91-200).  However,  in  that  document,  we 
neglected  to  add  Poland  to  the  list  in 
S94.1(dMl).  We  proposed  to  add  Poland 
to  the  list  in  order  to  correct  our 
oversight. 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  March  8. 1993.  We 
received  one  comment,  from  a  livestock 
association.  In  favor  of  the  proposal. 
Therefore,  based  oa  the  rationale  set 
forth  in  the  propoead  rule,  we  are 


adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12297  and  Begulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rale  will  have  an  effe<;t  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  rule  adds  The  Netherlands  to  the 
list  in  part  94  of  countries  declared  to 
be  free  of  rinderpest  and  foot-and-mouth 
disease.  This  action  relieves  restrictions 
imposed  on  the  importation  of  live 
ruminants  and  fresh,  chilled,  and  frozen 
meat  of  ruminants  from  The 
Netherlands  into  the  United  States.  This 
action  does  not  relieve  restrictions  on 
the  importation  of  live  swine  and  fresh, 
chilled,  and  frtizen  meat  of  swine 
because  The  Netherlands  is  still 
considered  to  be  affected  with  hog 
cholera  and  swine  vesicular  disease. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  ft^esh,  chilled,  or 
frozen  meat  of  ruminants  from  The 
Netherlands  into  the  United  States  as  a 
result  of  this  rule.  In  1990.  total  meat 
production  in  the  United  States 
(excluding  pork)  was  just  over  10.6 
million  metric  tons.  In  comparison,  in 
1990.  total  meat  production  (excluding 
pork)  in  The  Netherlands  was  only 
554.000  metric  tons,  which  amounts  to 
about  5  percent  of  U.S.  production. 
Since  The  Netherlands'  cattle  industry 
is  relatively  small,  it  is  unlikely  that  The 
Netherlands  will  export  a  significant 
portion  of  its  meat  production 
exclusively  to  the  United  States. 
Therefore,  any  effect  on  domestic  prices 
or  supplies  will  be  insignificant. 
Increases  in  imports  of  live  ruminants 
from  The  Netherlands  are  also  unlikely 
because  of  high  transportation  costs. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  submitted  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  and  there  are  no 
new  requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock. 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
ViSCEROTROPIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S  C  147a.  ISOee.  161,  162. 
and  450: 19  U.S.C.  1306;  21  U.S.C.  111.  114a. 
134a,  134b.  134c.  and  134f;  31  U.S.C  9701; 
42  use.  4331.  4332;  7  CFR  2.17.  2.51.  and 
371.2(d). 

S94.1    (AmwKtod] 

2.  In  §94.1.  paragraph  (a)(2)  is 
amended  by  adding  "The  Netherlands." 
immediately  after  "Mexico.". 

3.  In  §  94.1.  paragraph  (d)(1)  is 
amended  by  adding  ".  The  Netherlands, 
and  Poland"  immediately  after  "Chile" 

f  94.11    (AmwMted] 

4.  In  §94.11.  the  first  sentence  m 
paragraph  (a)  Is  amended  by  adding 
"The  Netherlands."  immediately  aftei 
"Japan.". 


JMI 
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Done  in  Washington.  t)C,  this  7th  day  of 
May  1993. 

Kenneth  C  Qaylon. 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

IFR  Doc  93-11404  Filed  S-12-93;  8:45  am) 

NLUNO  CODE  3410~34-P 


9  CFR  Part  97 
[Docket  No.  93-015-1] 

Commuted  Travettime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  (VS)  by  removing 
and  adding  commuted  traveltime 
allowances  for  travel  between  various 
locations  in  North  Dalcota  and 
Tennessee.  Commuted  traveltime 
allowances  are  the  period  of  time 
required  for  VS  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty.  The  Government  charges 
a  fee  for  certain  overtime  services 
provided  by  VS  employees  and,  under 
certain  circumstances,  the  fee  may 
include  the  cost  of  commuted 
traveltime.  This  action  is  necessary  to 
inform  the  public  of  commuted 
traveltime  between  these  locations. 
EFFECTIVE  DATE:  May  13.  1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Ms.  Louise  R.  Lothery,  Director. 
Resource  Management  Support.  VS. 
APHIS.  USDA.  room  739.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-7517. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  regulations  in  9  CFR.  chapter  I, 
subchapter  D.  and  7  CFR.  chapter  III. 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  byproducts,  plants, 
plant  products,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  VS  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
VS  employee's  regular  duty  hours,  the 
Government  charges  a  fee  for  the  service 
in  accordance  with  9  CFR  part  97. 
Under  circumstances  described  in 
§  97.1(a).  this  fee  may  include  the  cost 
of  commuted  travehime.  Section  97.2 


contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
practicable,  the  periods  of  time  required 
for  VS  employees  to  travel  from  their 
dispatch  points  and  return  there  from 
the  places  where  they  perform  Sunday, 
holiday,  or  other  overtime  duty. 
We  are  amending  §  97.2  of  the 
regulations  by  removing  and  adding 
commuted  traveltime  allowances  for 
travel  between  various  locations  in 
North  Dakota  and  Tennessee.  The 
amendments  are  set  forth  in  the  rule 
portion  of  this  document.  This  action  is 
i»ecessary  to  inform  the  public  of  the 
commuted  traveltime  between  the 
dispatch  and  service  locations. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.Q  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
js  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  number  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 


number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  programyactivity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Fart  97 

Exports,  Government  employees. 
Imports,  Livestock.  Poultry  and  poultry 
products.  Travel  and  transportation 
expenses. 

Accordingly,  9  CFR  part  97  is 
amended  as  follows: 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Aulbority:  7  U.S.C  2260.  49  U.S.C  1741, 
7  CFR  2.17.  2.51,  and  371.2(d). 

2.  Section  97.2  is  amended  by 
removing  or  adding  in  the  table,  in 
alphabetical  order,  the  information  as 
shown  below: 

S97.2    Administrative  Instructiorw 
prescribing  commuted  travettime. 
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Commuted  Traveltime  Allowances 

(In  hours) 


Location 
covered 


Served 
froni 


Metropolitan  area 
WWiln       Outside 


Remove: 

* 

Ten- 
nessee: 
Nas^vMe 

• 

Add: 

• 

North  Da- 
kota: 


Pembina     Fargo 

•  • 

Ten- 
nessee: 


Nashvflte 


Done  in  Washington.  DC  this  7th  day  of 
May  1993. 

Kennelh  C.  Qaytoa. 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

|FR  Doc  93-11405  Filed  5-12-93;  8:45  ani| 
MLLMG  COOC  MtO-»»-« 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Pari  563 

tNo.9J-50J 
RiN  15S0-AA61 

Small  and  Medium-Sized  Busk«ess  and 
Farm  Loan  Documentation  Exemption 
for  Qualifying  Assoclatlona 

AGENCY:  Office  of  Thrift  Supervision. 
Treasury. 

ACnOM:  Interim  final  rul«  with  request 
for  comment. 


SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  is  issuing  an  interim 
final  rule  with  request  for  comment  to 
revise  its  loan  documentation 
regulation.  The  Federal  banking 
agencies— 4he  OTS,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  and  the 
Federal  Reserve  Board — have  recently 
issued  an  interagency  policy  statement 
on  documentation  for  loans  to  small  and 
medium-sized  business  and  farms.  With 
respect  to  well-  or  adequately 
capitalized,  well-managed  savings 
associations,  the  elimination  of 
unne<.-essary  documentation  for  small 
business  and  farm  lending  will  reduce 


costs  to  the  institution  and  the  time  it 
takes  to  respond  to  credit  applications 
without  adversely  affecting  the 
institution's  safety  and  soundness. 

OTS  currently  requires  the 
maintenance  of  specific  documentation 
for  all  types  of  loans. 

To  conform  this  rule  with  the  policies 
expressed  in  the  interagency  statement 
and  to  alleviate  the  restrictions  on  credit 
availability  that  may  result  from 
documentation  requirements  that  are 
not  nece.ssary  to  ensure  prudent 
lending.  OTS  is  amending  the  loan 
documentation  rule  to  permit  eligible 
institutions  to  reduce  loan 
documentation  for  qualifying  loans  in 
accordance  with  the  criteria  established 
by  the  interagency  policy.  Thus,  loans 
that  qualify  for  the  exemption  will  be 
evaluated  solely  on  the  basis  of 
performance  and  will  not  be  subject  to 
examiner  criticism  on  documentation 
grounds.  OTS  is  requesting  comment 
from  interested  parties  on  all  aspecis  of 
this  interim  final  rule. 
DATES:  Effective  May  13,  1993. 
Comments  must  be  re<:eived  on  or 
before  lune  14.  1993. 
ADDRESSES:  Send  comments  to  DinM-ior. 
Information  Services  Division,  Public 
Affairs.  Office  of  Thrift  Supervision, 
1700  G  Street  NW..  Washington,  DC 
20552,  Attention  Docket  No.  (93-50|. 
These  submissions  may  be  hand 
delivered  to  1700  G  Street  NW.,  from  9 
a.m.  to  5:00  p.m.  on  business  days;  they 
may  be  sent  by  facsimile  transmission  to 
FAX  Number  (202)  906-7753  or  (202) 
906-7755.  Submissions  must  be 
received  by  5  p.m.  on  the  day  they  are 
due  in  order  to  be  considered  by  the 
OTS.  Late-filed,  misaddressed  or 
misidentified  submissions  will  not  be 
considered  in  this  rulemaking. 
Comments  will  be  available  for 
inspection  at  1776  G  Street  NW.,  Level 
IC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Nicoli,  Counsel  (Banking  and 
Finance),  (202)  906-7452,  Regulations 
and  Legislation  Division:  Robert 
Fishman.  Program  Manager,  (202)  906- 
5672,  Policy;  Office  of  Thrift 
vSupervision.  1700  G  Street  NW.. 
Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  set  forth  more  extensively  in  an 
interagency  policy  statement  issued  on 
March  30,  1993,'  the  four  Federal 


'  See  Ofnca  of  lh«  Comptrollef  of  Ihe  Ctirroncy 
(OCC).  Federal  DnpOMi  Insuranco  Corporalion 
(FDIC).  Federal  Reserve  Board  (FRH).  and  OTS. 
'Interagency  Policy  StatemenI  on  Documentation  of 
Loan*  for  I,oans  to  Small  and  Medium-Sized 
Bu.<in«ssa$  and  Farms"  (March  30.  1993)  TJiii  loan 


banking  agencies,  including  OTS, 
believe  that  problems  with  the 
availability  of  credit,  particularly  to 
small  and  medium-sized  business  and 
farms,  may  be  attributed  to  several 
factors.  Among  these  factors  are  the 
impact  of  certain  supervisory  policies 
and  examination  practices  and  the 
increa.se  in  regulation  mandated  by 
recent  legislation. 

One  of  the  supervisory  policies  the 
agencies  have  committed  to  re- 
examining is  the  amount  and  type  of 
documentation  that  they  will  require  of 
depository  institutions  to  support  loans 
to  small  and  medium-sized  business 
and  farms.  Documentation  of  a  lending 
decision  .serves  a  number  of  important 
purposes.  It  facilitates  an  institution's 
assessment  of  the  risks  of  a  loan;  it 
identifies  the  source  of  repayment;  and 
it  ensures  that  the  institution's  claim 
against  the  borrower  is  legally 
enforceable. 

As  the  Federal  banking  agencies 
stated  in  the  March  30,  1993  policy 
statement,  however,  requiring 
documentation  by  adequately 
t:apitaiized  institutions  beyond  that 
necessary  to  support  .sound  credit 
decisions  and  meet  other  relevant 
rj-iteria  is  not  always  cost-effective. 
Unnecessary  documentation  can  add  to 
a  financial  institution's  costs  without 
improving  its  credit  quality.  Moreover, 
such  documentation  may  impede  the 
institution  from  responding  in  a  timely 
manner  to  the  legitimate  credit  needs  of 
its  community. 

In  light  of  concerns  regarding  the 
availability  of  credit,  especially  to  .small 
and  medium-.sized  businesses  and 
farms,  OTS  is  reassessing  the 
requirements  of  its  loan  documentation 
regulation   12  CFR  563.170(c).2  OTSs 


documonlalion  policy  statr!menl  implemenLs  one 
asfxx.t  of  a  Urger  program  being  uiid>;rtAken  by  tho 
Agencies  to  address  probt»ins  of  credit  availnbility 
SwCXX.  FniC.  FKH.  and  OTS.  ■Interagency  Policy 
StatemenI  on  Credit  Availability"  (March  10.  1993) 
See  also  Remarks  by  the  President  on  Policy  to 
Allevidle  the  Credit  Cninch  (March  10.  in<i:i) 
(issued  by  the  White  House.  Office  of  the  Pr<>ss 
Secretary)  (announcing  the  Federal  t>anking 
agencies'  credit  availability  program). 

'The  current  OTS  requirements  for  loan 
documentation  are  set  forth  at  12  Ch"R  5f.3. 170(c). 
The  regulation  require*,  for  example,  for  all  loans 
not  secured  by  real  estate,  that  Ihe  lender's  records 
include:  an  application  fur  Ihe  loan,  signed  by  ttte 
borrower,  which  di.sclo.ses  the  purpose  of  the  loan, 
a  note  evidencing  the  Ixirrower's  obligation  to  repay 
Ihe  amount  of  Ihe  loan,  executed  by  Ihe  borrower: 
a  financial  statement,  current  at  the  lime  of  the  loan 
and  signed  by  tlie  twrrowor.  ttiat  discloses  its 
nnancial  ability  lo  repay  Ihe  loan  (or  a  written 
credit  report):  doc\imentation  showing  when  and  by 
whom  siich  loan  was  approv«d  and  any  terms  and 
conditions  of  such  approval:  and  documentation 
showing  Ihe  dale,  amount,  purpose,  the  recipient  of 
every  disb<trsAmenl  of  the  proceeds  of  such  loan. 
Moreover,  if  Ihe  loan  is  made  lo  a  bti.tiness  entity. 
Ihe  regulation  requires  that  Ihe  records  also  include 


IMI 
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eview  is  intended  to  ensure  that  the 
evel  and  type  of  documentation 
required  is  tied  more  closely  to  an 
institution's  actual  documentation 
needs  and  to  the  level  of  safety  and 
soundness  concerns  it  presents.  While 
OTS  will  continue  to  require  financial 
institutions  to  maintain  documentation 
standards  that  are  consistent  with 
prudent  lending  fKslicies,  OTS  has 
preliminarily  concluded  that  it  may  not 
be  necessary  for  all  institutions  to 
maintain  all  the  documentation 
presently  required  by  §  563.170(c)  for  all 
loans.  Therefore,  OTS  is  amending  its 
recordkeeping  regulation  to  allow 
institutions  rated  M\CRO  1  or  2  (and 
that  meet  other  speciHed  criteria)  to 
reduce  loan  documentation  for 
qualifying  loans  to  small  and  medium- 
sized  businesses  and  farms. 

This  interim  final  rule  is  necessary  to 
implement  the  Marc;h  30,  1993  policy 
statement  issued  by  the  Federal  banking 
ag*!ncies  in  order  to  immediately 
improve  the  availability  of  credit  by 
reducing  the  administrative  burden  on 
thrifts  in  the  processing  of  loans  to 
CJ-(»ditworthy  borrowers. 

D.  Description  of  the  Interim  Final  Rule 

This  interim  final  rule  amends  OTS's 
[urrent  recordkeeping  regulation.  12 
t  rR  563.170.  to  provide  an  exemption 
f  }r  qualifying  loans  at  eligible 
i  istitutions.  Following  the  standards 
[  iscussed  in  the  March  30,  1993  policy 
s  tatement.  the  amended  regulation 
k  ermits  well-  or  adequately  capitalized 
I  istitutions  with  a  MACRO  1  or  2  rating 
t }  identify  a  portion  of  their  portfolio  of 
s  mall  and  medium-sized  business  and 
mm  loans  that  will  be  evaluated  solely 
on  performance  and  will  be  exempt 
from  examiner  criticism  on 
documentation  grounds.  While  thrift 
management  will  retain  responsibility 
for  the  credit  quality  assessment  and 
loan  loss  allowance  for  these  loans,  the 
lending  institution  will  not  be  subject  to 
priticism  for  the  documentation  of  these 
loans. 

!    The  details  of  the  exemption  are  as 
iTbllows: 

■^Documentation  exemption.  Each 
institution  eligible  for  the  exemption 
provided  in  this  regulation  may  assign 
qualifying  loans,  subject  to  the 
aggregate  limit  on  such  loans,  to  an 


iocumentalion  showing  whetlter  Ihti  obligor  on  tl>e 
loan  is  able  lo  generate  sufncient  cssh  flow  lo  meet 
K^nduled  interest  and  deb«  reduction  pa>-menls 
and.  if  not  sufTicient.  the  lender's  records  shall 
include  documentation  demonstrating  the 
iiiilicipaled  source  of  the  borrower's  payments.  See 
12  OK  S63.170(cHl).  ir  the  loan  is  socured  by  roal 
estate,  the  regulation  rnqtiires  additional 
documentation.  See  1 2  {JH  563.170(cH2)  The  oth.-r 
banking  agencies'  guidance  on  loan  doaimonlalion 
r«qtiirem«>nts'is  not  it*  forth  in  regulation. 


exempt  portion  of  the  portfolio.  Loans 
assigned  to  this  exempt  portion  will 
not  be  reviewed  for  the  com'pleteness 
of  their  documentation  during  the 
examination  of  the  in.stitution. 
Assignments  of  loans  to  the  exempt 
portion  must  be  made  in  writing,  and 
an  aggregate  list  or  accounting 
segregation  of  the  assigned  loans  must 
be  maintained,  including  the 

gerformance  status  of  each  loan. 
estrictions  on  loans  in  the  exempted 
portion  of  the  portfolio.  The 
institution  must  fully  evaluate  the 
collectibility  of  exempt  loans  in 
determining  the  adequacy  of  its 
general  valuation  allowance  (GVA) 
attributable  to  such  loans  and  include 
the  evaluation  in  its  internal  records 
of  its  assessment  of  the  adequacy  of 
its  GVA.  Once  a  loan  in  the  exempt 
portion  of  the  portfolio  becomes  more 
than  60  days  past  due,  the  loan  may 
be  reviewed  and  classified  by  an  OTS 
examiner;  however,  any  decision  to 
classify  would  be  based  on  credit 
quality  and  not  on  the  level  of 
documentation. 

— Eligible  institutions.  An  institution  is 
eligible  for  the  documentation 
exemption  if:  (1)  The  institution  is 
well-  or  adequately  capitalized  under 
OTS's  prompt  corrective  action 
regulations;^  and  (2)  during  its  most 
recent  report  of  examination,  the 
institution  was  assigned  a  composite 
MACRO  rating  of  1  or  2. 

— Ineligible  loans.  Loans  to  any 
executive  officer,  director,  or 
principal  shareholder  of  the 
institution,  or  to  any  related  interest 
of  that  person,  or  loans  which  are 
delinquent  as  of  the  selection  date, 
may  not  be  included  in  the  exempt 
category  of  loans.* 

—Aggregate  limit  on  loans.  The 
aggregate  value  of  all  loans  assigned 
to  the  basket  of  loans  provided  for  in 
the  exemption  may  not  exceed  20 
percent  of  the  institution's  total 
capital,  as  defined  in  OTS's  capital 
regulations.' 

— Limit  on  value  of  individual  loan.  A 
loan,  or  group  of  loans  to  any  one 
borrower,  assigned  to  the  exempt 
category  may  not  exceed  $900,000  or 
3  percent  of  the  institution's  total 
capital,  as  defined  in  OTS's  capital 
regulations.''  whichever  is  the  smaller 
amount. 

— Transition  from  eligibility  to 

ineligibility.  An  institution  that  has 


'  OTS's  prompt  corrective  action  regulations, 
which  implement  section  36  of  the  Federal  Depo&it 
Insurance  Corporation  Improvement  Act  1991.  are 
codified  at  12  CFK  pari  565. 

*Se«  12  era  563.43. 

'.Seel2CKRPwt567 

'See  12  CFR  Part  567 


properly  assigned  loans  to  the  exempt 
portion  of  its  portfolio  pursuant  lo 
this  statemcmt  but  subsequently  fails 
to  qualify  as  an  eligible  institution 
may  not  add  new  loans  (including 
renewals)  to  this  category. 

III.  Continuiog  Review  of  Loan 
Documentation  Rules  and  Policies 

OTS  is  currently  reviewing  its  loan 
documentation  requirements  in 
connection  with  the  anticipated 
promulgation  of  regulations  pursuant  to 
section  132  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991.  In  connection  with  that  project. 
OTS  may  propiose  a  repeal  or 
modification  of  the  extensively  detailed 
requirements  currently  set  forth  in 
section  563. 170(c).  as  well  as  this 
amendment.  Comments  received  in 
response  to  this  interim  final  rule  will 
also  be  considered  during  that  review. 

IV.  Treatment  of  Small  and  Medium- 
sized  Business  and  Farm  Loans  Not 
Qualifying  for  Exemption 

OTS  will  continue  current 
examination  practices  with  regard  to 
documentation  of  small  and  medium- 
sized  business  and  farm  loans  at 
institutions  not  qualifying  for  the 
exemption  and  loans  at  qualifying 
institutions  that  are  not  assigned  to  the 
exempt  category. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553.  OTS  has 
found  good  cause  to  dispense  with  both 
prior  notice  end  comment  on  this 
interim  final  rule,  and  a  thirty-day  delay 
of  its  effective  date,  in  light  of  the  need 
to  act  expeditiously  to  alleviate  the 
current  con.striction  on  credit  by 
encouraging  sound  lending  to 
creditworthy  borrowers.  The  rule 
relieves  a  regulator)'  burden  consistent 
with  the  interagency  policy  adopted  by 
the  four  Federal  banking  agencies;  it  is 
effective  upon  publication  in  the 
Federal  Register.  The  agency,  however, 
seeks  public  comment  on  this  interim 
rule  and  may  modify  it  in  response  to 
those  comments,  if  appropriate. 

Paperwork  Reduction  Act 

The  recordkeeping  requirement 
contained  in  this  interim  final  rule  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1550-0011. 

The  recordkeeping  requirement 
contained  in  this  rule  is  found  at  12  CFR 
563.170(c).  The  likely  recordkeepers 
will  be  well-  or  adequately-capitalized 
savings  associations  who  rciceived  a 


28348 


Federal  Regigter  /  Vol.  58.  No.  91  /  Thursday,  May  13.  1993  /  Rules  and  Regulations 


MACRO  rating  of  1  or  2  in  their  most 
recent  examinations. 

The  estimated  average  additional 
annual  burden  associated  with  the  new 
recordkeeping  requirement  for 
institutions  claiming  exemptions  is  1 
hour  per  recordkeeper.  While 
maintaining  an  aggregate  list  of 
qualified  loans  and  their  performance 
constitutes  a  new  recordkeeping 
requirement  for  those  savings 
associations  claiming  the  exemption, 
those  savings  associations  should 
realize  an  overall  reduction  in  their 
recordkeeping  burden  through  the 
exemption  from  maintaining  loan 
documentation  on  such  loans.  The 
amount  of  net  savings  generated  by  the 
exemption  is  not  estimable,  however,  as 
data  on  the  number  of  small  and 
medium-sized  business  and  farm  loans 
is  not  currently  available. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Office  of  Thrift  Supervision,  1700 
G  Street  NW..  Washington,  DC  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550- 
0011),  Washington,  DC.  20503. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  do  not  apply. 

Executive  Order  12291 

The  OTS  has  determined  that  this  rule 
does  not  constitute  a  "major  rule"; 
therefore,  a  regulatory  impact  analysis  is 
not  required. 

List  of  Subjects  in  12  CFR  Part  563 

Accounting.  Advertising,  Crime. 
Currency.  Flood  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities,  Surety  bonds. 

Accordingly,  the  Director  of  the  Office 
of  Supervision  hereby  amends  part  563. 
subchapter  D,  chapter  V,  title  12  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

SUBCHAPTER  D— AEGULATIONS 
APPUCABLE  TO  ALL  SAVINGS 
ASS0CUT10NS 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  V.S.C.  1462. 1462a.  1463, 
1464, 1467.  1468, 1817, 1818.  3806;  42  U.S.C. 
4106;  Pub.  L  102-242,  sea  306, 105  Stat. 
2236,2335(1991). 

2.  Section  563.170  is  amended  by 
adding  a  new  paragraph  (c)(10)  to  read 
as  follows: 


f  563.170    Examlnetiona  and  audtts; 
■ppraiMte:  establiahnMnt  and  maintenance 
of  record*.  ' 


(c)*  •  • 

(10)  Exemption  for  loans  to  small  and 
medium-size  businesses  and  farms. — (i) 
Definitions.  For  purposes  of  this 
paragraph  (c){10): 

(A)  Quailing  loan  means  any  loan  to 
a  small  or  medium-sized  business  or 
farm  that  satisHes  the  following 
conditions: 

(J)  The  loan,  or  group  of  loans  to  any 
one  borrower,  does  not  exceed  either 
$900,000  or  three  per  cent  of  the 
association's  total  capital,  as  defined  in 
12  CFR  part  567,  whichever  is  the  lesser 
amount; 

(2)  The  loan  is  not  made  to  any 
executive  officer,  director,  or  principal 
shareholder  of  the  association,  or  any 
related  interest  of  that  person;  and 

{3)  The  loan  is  not  delinquent  as  of 
the  date  it  is  selected  by  the  association 
as  qualifying  for  the  exemption. 

(B)  Eligible  savings  association  means 
any  savings  association  that: 

(1)  Is  well-  or  adequately  capitalized, 
as  defined  in  12  CFR  part  565;  and 

(2)  Was  assigned  a  MACRO  rating  of 
1  or  2  in  its  most  recent  report  of 
examination. 

(ii)  Exemption.  Subject  to  the 
conditions  set  forth  in  paragraph 
(c)(10)(iv)  of  this  section,  the 
requirements  of  paragraphs  (c)(1) 
through  (c)(7)  of  this  section  shall  not 
apply  to  qualifying  loans  made  by  an 
eligible  savings  association. 

(iii)  Maintenance  of  records.  For  all 
qualifying  loans  for  which  this 
exemption  is  claimed,  an  eligible 
savings  association  shall  assign  in 
writing  such  loans  to  an  exempted 
portion  of  the  association's  portfolio. 
Each  such  association  shall  maintain  an 
aggregate  list  or  accounting  segregation 
of  the  assigned  loans,  including  the 
performance  status  of  each  loan. 

(iv)  Conditions  of  exemption.  This 
exemption  is  subject  to  the  following 
conditions: 

(A)  The  aggregate  value  of  all  loans 
designated  by  the  association  as 
qualifying  for  this  exemption  may  not 
exceed  20  per  cent  of  the  association's 
total  capital,  as  defined  in  12  CFR  Part 
567; 

(B)  Eligible  savings  associations  shall 
continue  to  evaluate  the  collectibility  of 
loans  assigned  to  the  exempt  portion  of 
the  portfolio,  in  determining  the 
adequacy  of  the  association's  general 
valuation  allowance  (GVA)  attributable 
to  such  loans.  Such  evaluation  shall  be 
included  in  the  association's  internal 
records  of  its  assessment  of  the 
adequacy  of  its  GVA;  and 


(C)  In  the  event  an  eligible  association 
that  has  assigned  loans  to  an  exempt 
portion  of  its  portfolio  becomes 
ineligible  because  it  no  longer  meets  the 
requirements  of  paragraph  (c)(10)(i)(B) 
of  this  section,  such  association  may  not 
add  new  loans  (including  renewals  of 
qualified  loans)  to  the  exempt  portion  of 
its  portfolio. 

Dated:  April  7. 1993. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechler, 
Acting  Director. 

IFR  Doc.  93-11398  Filed  S-12-93;  8.45  am] 
BILUNO  CODE  (TM-Ot-P 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

IT.D.  ATF-341;  R«:  Notice  Noa.  741,  768J 

mN  1512-AA07 

Spring  Mountain  District  Viticultural 
Aree(91F-067P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  a 
viticultural  area  to  be  known  as  "Spring 
Mountain  District"  in  Napa  County, 
California.  The  original  petition  for 
designation  of  a  viticultural  area  to  be 
named  "Spring  Mountain"  and  an 
amended  petition  to  change  the  name  of 
the  viticultural  area  to  "Spring 
Mountain  District"  were  filed  on  behalf 
of  Marston  Vineyards  and  York  Creek 
Vineyards.  The  establishment  of 
viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  allows  wineries  to 
designate  the  specific  areas  where  the 
grapes  used  to  make  the  wine  were 
grown  and  enables  consumers  to  better 
identify  the  wines  they  purchase. 
EFFECTIVE  DATE:  June  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D.  Ruhf,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23,  1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672.  54624)  revising  regulations  in  27 
CFR  Part  4.  These  regulations  allow  the 
establishment  of  definite  American 


IMI 


Federal  Register  /  Vol.  58.  No.  91  /  Thursday.  May  13.  1993  /  Rules  and  Regulations         28349 


viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

Or.  October  2. 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  Part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticultural  areas. 
Section  4.25a{e)(l).  Title  27,  CFR. 
defmes  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 
Section  4.25a(e){2)  outlines  the 
pi'ocedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Petition 

ATF  received  a  petition  from  Marston 
Vineyards  and  York  Creek  Vineyards 
proposing  to  establish  a  viticultural  area 
in  Napa  County.  California,  to  be  known 
as  "Spring  Mountain."  The  viticultural 
area  is  located  within  Napa  Valley  just 
west  of  St.  Helena,  and  contains 
approximately  8.600  acres,  of  which 
approximately  800  acres  are  planted  to 
vineyards.  The  terrain  in  the  viticultural 
area  consists  primarily  of  east-facing 
slopes  of  varying  steepness,  ranging  in 
elevation  from  400  to  2.600  feet. 
Thirteen  wineries  are  currently  active 
within  the  viticultural  area. 

Comments 

ATF  received  four  comments  during 
the  initial  comment  period.  Two 
commenters.  Cain  Cellars  and  Summit 
Ranch  Vineyard,  both  of  St.  Helena. 
California,  wrote  In  support  of  the 
proposed  area.  The  third  comment,  on 
behalf  of  Spring  Mountain  Vineyard, 
opposed  designation  of  the  area  as 
"Spring  Mountain"  and  suggested 
instead  the  name  "Spring  Mountain 
District".  The  fourth  comment,  from  the 
petitioner,  responded  to  the  arguments 
submitted  on  behalf  of  Spring  Mountain 
Vineyards,  but  did  not  object  to  the 
suggested  amendment  of  the  name. 

Amended  Notice 

On  December  2.  1992.  the  petitioner 
wrote  to  ATF  to  amend  its  original 
petition  by  changing  the  proposed 
viticultural  area  name  to  "Spring 
Mountain  District."  Since  the  original 
petition  had  included  evidence  which 
supported  both  names,  ATF  issued  an 
amended  notice  of  proposed  ruiemak4ng 
on  February  17,  1993.  Notice  No  768  (58 
FR  40452).  and  allovod  a  30-day 
comment  period  to  obtain  comments  on 
the  amended  name. 


Conunenls  on  the  Amended  Notice 

During  the  second  comment  period, 
only  one  comment  was  received. 
Summit  Ranch  Vineyards  wrote  to 
suggest  "Appellation:  Spring  Mountain" 
or  "Spring  Mountain  Appellation"  as  an 
alternative  name,  explaining  that  either 
designation  had  a  more  "quality 
oriented  sound,"  but  offering  no 
evidence  that  the  area  is  locally  or 
nationally  known  by  either  name. 

Conclusion 

On  the  basis  of  the  information  in  the 
original  petition  and  material  presented 
in  the  comments  of  Spring  Mountain 
Vineyard  and  the  amended  petition. 
ATF  is  adopting  the  viticultural  area 
with  the  boundaries  proposed,  and  the 
name  Spring  Mountain  District. 

Name 

The  petitioner  provided  the  following 
items  of  evidence  that  the  viticultural 
area  is  locally  and  nationally  known  by 
the  name  "Spring  Mountain  District": 

(a)  An  article  in  the  local  newspaper, 
the  St.  Helena  Star,  on  December  7. 
1877.  made  reference  to  "Spring 
Mountain  District"  and  mentioned 
viticultural  activities  in  the  area. 

(b)  In  the  St.  Helena  Star  for  January 
9.  1880,  there  was  a  "Spring  Mountain 
Notes"  column  which  included  this 
item:  "Fifty  eight  tons  of  grapes  were 
sold  from  Spring  Mountain  district  last 
Fall,  and  it  is  calculated  that  100  acres 
of  new  vineyard  will  be  put  in  this 
Spring." 

(c)  In  Massee's  Guide  to  Wines  of 
America  (1974)  "Spring  Mountain"  is 
described  as  being  "well  on  its  way  to 
becoming  a  separate  district  in  its  own ' 
right,  much  like  Cameros.  *   •   *." 

Evidence  of  Boundaries 

Evidence  that  the  boundaries  of  the 
viticultural  area  are  as  speciTied  in  the 
petition  includes  the  following: 

(a)  In  The  Connoisseurs'  Handbook  of 
California  Wines  (1984)  Spring 
Mountain  is  descnbed  as  being  a 
"distinctly  identifiable  watershed  area 

•   •   •  west  of  St.  Helena  in  the  Napa 
Valley  and  forms  part  of  the  Mayacamas 
Mountain  Range  *   *   *.  Chateau 
Chevalier  and  Spring  Mountain 
Vineyard  occupy  two  of  the  loveliest 
refurbished  properties  *   *   *.  York 
Creek  Vineyard  is  near  the  top  of  Spring 
Mountain.  Other  wineries  here  include 
Yverdon,  Keenan.  and  Smith-Madrone." 

(b)  In  the  New  Signet  Book  of  Wine 
(1985)  Alexis  Bespaloff  states  that  a 
"number  of  wineries  are  situated  on  the 
slopes  of  Spring  Mountain,  the  best 
known  of  which  is  Spring  Mountain 
Vineyards."  Other  vineyards  and 
wineries  mentioned  as  being  within  the 


viticultural  area  include  Newton 
Vineyard,  Chateau  Chevalier.  Cain 
Cellars,  Robert  Keenan  Winery.  Yverdon 
Vineyards.  Ritchie  Creek  Vineyard,  and 
Smith-Madrone  Vineyards. 

(c)  In  California's  Great  Cabernets 
(1989)  Spring  Mountain  is  described  as 
including  the  vineyards  of  York  Creek. 
Smith-Madrone.  Philip  Togni.  and 
Newton. 

(d)  In  Massee's  Guide  to  Wines  of 
America  (1974)  Lyncrest  Vineyard, 
currently  Marston  Vineyards,  is  also 
mentioned  as  being  within  the  Spring 
Mountain  viticultural  area. 

(e)  In  Bob  Thompson's  Pocket  Guide 
to  California  Wines  (1990)  Streblow 
Vineyards  is  described  as  "|a|  12-acre 
vineyard  and  1.200  case  winery  on  the 
lower  slopes  of  Spring  Mountain  *   *   *" 
and  Spring  Mountain  is  said  to  be  the 
"sole  source  of  all  the  wines"  for  Stony 
Hill  Vineyards. 

Collectively  taken,  the  locations  of  the 
vineyards  and  wineries  mentioned 
above  closely  approximate  the 
parameters  of  the  Spring  Mountain 
District  viticultural  area. 

Geographical  Features 

Approximately  8,600  acres  in  size,  the 
viticultural  area  is  roughly  rectangular 
in  shape,  extending  south  from  the 
northern  boundary  along  Ritchie  Creek 
approximately  5  miles  to  slightly 
beyond  Sulphur  Creek,  and  east  from 
the  Napa-Sonoma  county  line  along  the 
summit  of  the  Mayacamas  mountain 
range  to  the  400  foot  elevatien  near  the 
Napa  Valley  floor.  The  400  foot  contour 
line  generally  marks  the  boundary 
between  valley  floor  and  hillside 
vineyards  in  the  Napa  Valley.  The 
following  features  distinguish  the 
viticultural  area  from  the  .surrounding 
areas: 

SoU 

(a)  The  predominant  soils  in  the 
viticultural  area  consist  of  moderately 
deep  and  deep  residual  upland  soils 
that  are  an  equal  mix  derived  from 
volcanic  and  sedimentary  parent 
material. 

(b)  North  of  the  viticultural  area  the 
segment  of  the  Mayacamas  Mountains 
from  Diamond  Mountain  northward  is 
comprised  almost  entirely  of  residual 
upland  soils  of  volcanic  origins. 

(c)  To  the  east  of  the  viticultural  area, 
on  the  Napa  Valley  floor,  alluvial  soils 
predominate.  These  soils  are  developed 
on  fill  materials  outwashed  from  the 
upland  soils  and  rocks  surrounding  the 
valley.  The  Soil  Conservation  Service 
has  identified  10  alluvial  soils  in  the 
valley,  none  of  which  are  found  within 
the  viticuhural  area. 
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(d)  Of  the  six  residual  upland  soils 
from  volcanic  rocks  that  are  present  in 
the  viticultural  area  (Aiken.  Boomer, 
Feha,  Forward,  Hambright,  and  Kidd), 
only  one  (Forward)  appears  in  any 
significant  acreage  to  the  south  of  the 
viticultural  area.  Both  areas  contain 
residual  soils  from  sedimentary  rocks, 
but  the  acreage  and  percentage  of  these 
sedimentary  residual  rocks  is  much 
greater  in  the  southern  segment  of  the 
Mayacamas  Mountains,  south  of  the 
Spring  Mountain  District  viticultural 
area. 

(e)  West  of  the  viticultural  area  thtf 
warmer  slopes  of  the  Mayacamas 
Mountains  in  Sonoma  County  have 
greater  evap>otranspiration  loss  of  soil 
moisture,  which  is  reflected  in 
shallower  soils.  Also,  the  residual 
upland  soils  from  volcano  rock  found  in 
the  viticultural  area  (Aiken.  Boomer. 
Forward,  Felta.  and  Kidd)  are  not 
present  in  the  Sonoma  County  slopes  of 
the  Mayacamas  Mountains. 

Climate 

(a)  The  Spring  Mountain  District's 
primarily  eastern  exposure  contributes 
to  the  region's  distinctive  climate.  It  is 
characterized  by  cool,  wet  winters  and 
warm  dry  summers,  moderated  by 
periodic  ocean  breezes  and  fog.  Average 
annual  rainfall  is  37  inches. 

(b)  In  readings  taken  between  April  1 
and  October  31,  generally  considered 
the  growing  season  for  wine  grapes, 
daily  maximum  temperatures  were  from 
2  to  11  degrees  lower  within  the 
viticultural  area  than  in  St.  Helena,  less 
than  4  miles  away  to  the  east. 
Conversely,  daily  minimum 
temperatures  within  the  Spring 
Mountain  District  were  generally  higher 
than  those  recorded  in  St.  Helena,  often 
by  more  than  10  degrees. 

(c)  Comparisons  of  maximum  and 
minimum  temperatures  within  the 
viticultural  area  with  those  of  Calistoga, 
less  than  8  miles  away  to  the  north, 
produce  the  same  results,  with  even 
greater  temperature  differentials 
between  the  two  locations. 

(d)  The  viticultural  area  regularly 
enjoys  cooling  breezes  and  occasional 
fog  from  the  west  when  the  rest  of  Napa 
Valley,  including  hillside  locations  both 
north  and  south  remains  hot. 

(e)  The  Spring  Mountain  District 
experiences  greater  annual  rainfall  than 
the  floor  of  Napa  Valley.  In  addition,  the 
annual  average  rainfall  in  Spring 
Mountain  is  approximately  37  inches, 
more  than  the  .seasonal  normal  of  33.11 
inches  in  St.  Helena. 

(0  According  to  meteorologist  Steven 
Newman  of  Earth  Environment  Service, 
a  review  of  daily  thermograph  readings 
taken  during  the  summer  and  early 


autumn  shows  that  the  temperature 
within  the  viticultural  area  rises 
relatively  rapidly  until  reaching  a 
maximum  high  at  approximately  3  p.m.. 
then  declines  with  similar  speed  during 
the  late  afternoon.  The  daily  maximum 
temperature  is  reached  approximately  1 
hour  earlier  than  in  St.  Helena,  and  the 
temperature  peak  is  very  brief  when 
compared  to  locations  on  the  Napa 
Valley  floor. 

Boundary 

The  boundary  of  the  Spring  Mountain 
District  viticultural  area  may  be  found 
on  four  United  States  Geological  Survey 
(U.S.G.S.)  maps  with  a  scale  of  1:24000. 
The  boundary  is  described  in  §9.143. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Spring 
Mountain  District  viticultural  area  that 
it  is  approving  or  endorsing  the  quality 
of  wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  not  better  than  other 
areas.  By  approving  this  area,  ATF  will 
allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Spring  Mountain  District  wines. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defmed  in  Executive  Order  12291  and  a 
regulatory  impact  analysis  is  not 
required  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certifled  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  ATF  believes 
that  the  establishment  of  a  viticultural 
area  mergly  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Any  commercial  advantage 
can  come  only  from  consumer 
acceptance  of  wines  made  from  grapes 
grown  within  the  area.  In  addition,  no 


new  recordkeeping  or  reporting 
requirements  are  imposed.  Accordingly, 
a  regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27.  Code  of  F.ederal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  ^-AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows. 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.143  to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 


$9,143    Spring  Mountain  DtetricL 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Spring 
Mountain  District." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Spring  Mountain  District  viticultural 
area  are  four  U.S.G.S.  7.5  minute  series 
topographical  maps  of  the  1:24000  scale 
They  are  tilled: 

(1)  "Kenwood,  Calif.,"  1954 
(photorevised  1980). 

(2)  "Rutherford,  Calif."  1951 
(photorevised  1968). 

(3)  "St.  Helena,  Calif.."  1960 
(photorevised  1980). 

(4)  "Calistoga.  Calif.."  1958 
(photorevised  1980). 

(c)  Boundary.  The  Spring  Mountain 
District  viticultural  area  is  located  in 
Napa  County.  California,  within  the 
Napa  Valley  viticultural  area.  The 
boundary  is  as  follows: 

(1)  Beginning  on  the  Calistoga 
quadrangle  map  at  the  Napa-Sonoma 
county  line  at  the  boundary  line 
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between  sections  18  and  19  in  T8N/ 
R6W. 

(2)  Then  east  along  the  boundary  Hne 
between  sections  18  and  19  for 
approximately  3/4  of  a  mile  to  its 
intersection  with  Ritchie  Creek  at  the 
boundary  line  between  sections  17  and 
20. 

(3)  Then  northeast  along  Ritchie  Creek 
approximately  2  miles,  to  the  400  foot 
contour  line  in  the  northeast  comer  in 
section  16  of  T8N/R6W. 

(4)  Then  along  the  400  foot  contour 
line  in  a  northeast  then  generally 
southeast  direction,  through  the  St. 
Helena  and  Rutherford  quadrangle 
maps,  approximately  9  miles,  past  the 
town  of  St.  Helena  to  the  point  where 
it  intersects  Sulphur  Creek  in  Sulphur 
Canyon,  in  the  northwest  comer  of 
section  2  in  T7N/R6W. 

(5)  Then  west  along  Sulfur  Creek 
(onto  the  Kenwood  quadrangle  map) 
and  south  to  the  point  where  it  first 
divides  into  two  intermittent  streams  in 
section  3  in  T7N/R6W. 

(6)  Then  south  along  the  intermittent 
stream  approximately  1.5  miles  to  the 
point  where  it  intersects  the  2,360  foot 
contour  line  in  section  10  in  T7N/R6W. 

(7)  Then  southwest  in  a  straight  line, 
approximately  .10  mile,  to  the  unnamed 
peak  (elevation  2600  feet)  at  the 
boundary  line  between  Napa  and 
Sonoma  Counties. 

(8)  Then  in  a  generally  northwest 
direction  along  the  Napa-Sonoma 
county  line,  through  sections  10,  9,  4,  5. 
32.  33.  32.  29,  20.  and  19.  to  the 
beginning  point  on  the  Calistoga 
quadrangle  map  at  the  boundary 
between  sections  18  and  19  in  T8N/ 
R6W. 

Signed:  April  14. 1993. 
Stephen  E.  Higgins, 
Director. 

Approved:  April  23. 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 
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27  CFR  Part  9 

[T.D.  ATF-340;  Re:  Notice  No.  763] 
RIN  1512-AA07 

Dunnigan  Hills  Vittcultural  Area  (92F- 
01 4P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  a 
viticultural  area  located  in  Yolo  County. 


California,  to  be  known  as  Dunnigan 
Hills.  The  establishment  of  viticultural 
areas  and  the  subsequent  use  of 
viticultural  area  names  as  appellations 
of  origin  in  wine  labeling  and 
advertising  allows  wineries  to  designate 
the  sjjecific  areas  where  the  grapes  used 
to  make  the  wine  were  grown  and 
enables  consumers  to  better  identify  the 
wines  they  purchase. 
EFFECTIVE  DATE:  June  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  D.  Ruhf,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  650  Massachusetts  Avenue 
NW..  Washington.  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23.  1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine. 

On  October  2. 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR.  providing  for  the  listing  of 
approved  American  viticultural  areas. 
Section  4.25a(e)(l).  title  27,  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Petition 

ATF  received  a  petition  from  R.H. 
Phillips  Vineyards  proposing  to 
establish  a  viticultural  area  in 
northwestem  Yolo  County.  California, 
to  be  known  as  "Dunnigan  Hills."  The 
viticultural  area  is  located  near 
Sacramento.  California,  and  between  the 
Napa  Valley  viticultural  area  on  the 
west  and  the  Clarksburg.  Merritt  Island 
and  Lodi  viticultural  areas  to  the 
southeast.  The  area  contains 
approximately  89.000  acres,  of  which 
1.118  acres  are  planted  to  vineyards. 
The  terrain  in  the  viticultural  area  is 
characterized  by  gently  rolling  hills  of 
100  to  400  feet  elevation.  The  petitioner 
states  that  two  wineries  and  six 
vineyards  are  located  within  the 
viticultural  area.  In  response  to  this 
petition.  ATF  published  a  notice  of 


proposed  rulemaking.  Notice  No.  763  in 
the  Federal  Register  of  December  11. 
1992  (57  FR  58763). 

Comments 

ATF  received  one  comment  during 
the  45-day  comment  period  which 
ended  on  January  25. 1993.  The 
commenter.  Marc  Mondavi,  stated  that 
he  and  his  brother  Peter  Mondavi,  as 
owners  of  Charles  Krug  Winery  in  St. 
Helena,  Califomia.  support  the 
establishment  of  the  Dunnigan  Hills 
viticultural  area. 

Evidence  of  Name 

The  Dunnigan  Hills  area  was  settled 
in  the  1850"s  and  1860"s  by  western 
Europeans  who  raised  grain  and 
livestock.  In  1853.  A.W.  Dunnigan 
opened  a  hotel  which  was  known  as 
Dunnigan's.  In  1876,  the  Northem 
Railway  was  extended  to  Dunnigan's 
hotel  and  a  town  plat  was  recorded  for 
the  town  of  Dunnigan.  The  near-by  hills 
were  soon  known  as  the  Dunnigan  Hills. 

Evidence  that  the  name  of  the 
proposed  area  is  locally  and/or 
nationally  known  as  referring  to  the  area 
specified  in  the  petition  includes: 

(a)  The  name  "Dunnigan  Hills" 
appears  on  each  of  the  three  U.S.G.S. 
maps  submitted  with  the  petition. 

(b)  The  name  "Dunnigan  Hills" 
appears  in  the  United  States  Department 
of  Agriculture  Soil  Survey  of  Yolo 
County  California  (1972). 

(c)  The  name  "Dunnigan  Hills"  was 
used  to  describe  the  subject  area  as  early 
as  1913  by  Tom  Gregory  in  A  History  of 
Yolo  County  and  as  recently  as  1987  by 
Joann  Larkey,  in  Yolo  County,  Land  of 
Changing  Patterns. 

Evidence  of  Boundaries 

Each  of  the  U.S.G.S.  maps  used  to 
delineate  the  boundary  of  the  area 
shows  the  name  "Dunnigan  Hills"  over 
an  area  which  roughly  coincides  with 
the  boundaries  of  the  Dunnigan  Hills 
viticultural  area.  The  southern,  eastern 
and  northem  boundaries  of  the 
Dunnigan  Hills  are  distinguished  by  a 
change  from  the  low.  rolling  hills  of  the 
viticultural  area  to  the  flat  terrain  of  the 
floor  of  the  Sacramento  Valley.  On  the 
west,  the  terrain  changes  to  the  steeper 
and  higher  slopes  of  the  Coast  Range. 

Geographical  Features 

The  Dunnigan  Hills  are  a  group  of 
low.  rolling  hills  running  in  a  northwest 
to  southeasterly  direction  for  about  19.5 
miles.  At  the  widest  point,  the  hills  are 
about  10  miles  wide. 

The  petitioner  provided  the  following 
evidence  relating  to  features  which 
distinguish  the  viticultural  area  from  the 
surrounding  areas: 
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Topography  and  Elevation 

The  Dunnigan  Hills  rise  out  of  a  part 
of  the  Sacramento  Valley  which  is 
nearly  flat,  varying  only  between  60  and 
130  feet  above  sea  level.  In  contrast  to 
the  surrounding  valley  floor,  the 
Dunnigan  Hills  viticultural  area  consists 
of  low,  rolling  hills,  which  rise  to  an 
elevation  of  about  400  feet  above  sea 
level.  The  hills  are  crossed  by  streams 
that  flow  west  to  east  out  of  the  Coast 
Range.  On  the  west,  the  Dunnigan  Hills 
drop  to  an  elevation  of  approximately 
250  feet  before  the  transition  to  the 
steeper,  higher  slopes  of  the  Coast  Range 
begins.  The  ter  ain  in  the  Coast  Range 
rises  rapidly  to  1,200  and  1,600  feet, 
with  peaks  which  are  even  higher. 

SoU 

The  predominant  soils  in  the 
viticultural  area  are  the  Coming-Hillgate 
association,  well-drained,  gently  sloping 
to  moderately  steep  gravelly  loams  or 
loams  on  terraces,  and  the  Sehom- 
Balcom  association,  well-drained,  gently 
sloping  to  steep  silty  clay  loams  and 
clays  over  sandstone.  Soils  outside  the 
area  include  the  Dibble-Millsholm  and 
Positas  associations  in  the  foothills  of 
the  Coast  Range  to  the  west,  and  the 
Yolo-Brentwood,  Rincon-Marvin- 
Tehama,  Capay-Clear  Lake  and  Willows- 
Pescadero  associations  on  the  valley 
floor  to  the  north,  south  and  east. 

Climate 

The  Dunnigan  Hills  viticultural  area 
is  warmer  in  the  summer  and  winter 
than  the  Coast  Range  highlands  to  the 
west.  The  petitioner  states  the  area  is 
also  less  prone  to  frost  damage  in  the 
spring  than  the  rest  of  the  Sacramento 
Valley  because  "the  hills  and  streams 

f)rovide  better  air  drainage  than  that 
ound  on  the  valley  floor  to  the  north, 
east  and  south  of  the  Dunnigan  Hills." 
This  air  drainage  also  makes  the 
Dunni^n  Hills  cooler  than  the 
surrounding  valley  floor  in  summer. 

Boundary 

The  boundary  of  the  Dunnigan  Hills 
viticultural  area  may  be  found  on  three 
United  States  Geological  Survey 
(U.S.G.S.)  maps  with  a  scale  of  1:62500. 
The  boundary  is  described  in  §  9.145. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Dunnigan 
Hills  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of 
wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  not  better  than  other 
areas.  By  approving  this  area,  ATF  will 
allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 


as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
wines  from  Dunnigan  Hills. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  Executive  Order  12291  and  a 
regulatory  imp>act  analysis  is  not 
required  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  This  process  merely  allows 
wineries  to  more  accurately  describe  the 
origin  of  their  wines  to  the  consumers, 
and  helps  consumers  identify  the  wines 
they  purchase.  Designation  of  a 
viticultural  area  itself  has  no  significant 
economic  impact  because  any 
commercial  advantage  can  come  only 
from  consumer  acceptance  of  wines 
made  from  grapes  grown  within  the 
area.  In  addition,  no  new  recordkeeping 
or  reporting  requirements  are  imposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511, 44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  D.  Ruhf,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Fart  9 

Administrative  practices  and 
procedures.  Consumer  protection. 
Viticultural  areas,  and  Wine. 


Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.145  to  read  as  follows: 

Subpart  C — Approved  American 
ViUcuitural  Areas 


$9,145    Dunnigan  HiHs. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Dunnigan  Hills." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Dunnigan  Hills  viticultural  area  are 
three  U.S.G.S.  15  minute  series 
topographical  maps  of  the  1:62500  scale. 
They  are  titled: 

(1)  "Guinda.  Calif.,"  1959. 

(2)  "Dunnigan,  Calif.,"  1953. 

(3)  "Woodland,  CaHf,"  1953. 

(c)  Boundary.  The  Dunnigan  Hills 
viticultural  area  is  located  in  Yolo 
County,  California.  The  boundary  is  as 
follows; 

(1)  The  beginning  point  is  on  the 
Dunnigan,  Calif.,  U.S.G.S.  map  at  the 
intersection  of  Buckeye  Creek  and  U.S. 
Route  99W  just  south  of  the  Colusa- Yolo 
county  line; 

(2)  From  the  beginning  point,  the 
boundary  follows  Route  99W  in  a 
southeasterly  direction  until  an 
unnamed  westbound  light-duty  road 
coincident  with  a  grant  boundary 
(referred  to  by  the  petitioner  as  County 
Road  17)  diverges  from  Route  99W  just 
north  of  the  town  of  Yolo,  California,  on 
the  Woodland,  Calif.,  U.S.G.S.  map; 

(3)  The  boundary  then  follows  the 
County  Road  17  for  approximately  2 
miles  to  an  unnamed  southbound  light 
duty  road  (referred  to  by  the  petitioner 
as  County  Road  95A); 

(4)  The  boundary  then  follows  County 
Road  95A  south  for  approximately  1/2 
mile  to  an  unnamed  westbound  light 
duty  road  (referred  to  by  the  petitioner 
as  County  Road  17 A); 

(5)  The  boundary  then  proceeds  west 
along  County  Road  17A  for 
approximately  3/8  mile  to  an  unnamed 
southbound  light  duty  road  (referred  to 
by  the  petitioner  as  County  Road  95); 

(6)  Tne  boundary  then  proceeds  south 
along  County  Road  95  for  approximately 
1  mile  to  an  unnamed  light  duty  road 
which  goes  in  a  southwesterly  direction 
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It. 


(referred  to  by  the  petitioner  as  County 
Road  19); 

(7)  The  boundary  then  proceeds 
southwest  along  County  Road  19  for 
approximately  1/4  mile  to  an  unnamed 
light  duty  road  which  travels  south- 
Bouthwest  (referred  to  by  the  petitioner 
BS  County  Road  94B); 

(8)  The  boundary  then  proceeds 
southwest  along  County  Road  94B 
approximately  IVa  mile  until  it 
intersects  Cache  Creek; 

(9)  The  boundary  then  follows  Cache 
Ireek  in  a  westerly  direction  5.5  miles 

Until  it  intersects  an  unnamed  north- 
south  light  duty  road  approximately  1 
mile  north  of  the  city  of  Madison, 
California  (referred  to  by  the  petitioner 
as  County  Road  89); 

(10)  The  boundary  then  follows 
County  Road  89  two  miles  in  a  northerly 
direction  back  on  to  the  Dimnigan, 
Calif.,  U.S.G.S.  map  where  it  intersects 
$n  unnamed  light  duty  road  (referred  to 
by  the  petitioner  as  County  Road  16); 

(11)  The  boundary  follows  County 
Road  16  west  for  approximately  2  miles 
onto  the  Guinda,  Calif.,  U.S.G.S.  map, 
where  it  turns  north  onto  an  unnamed 
light-duty  road  between  sections  31  and 
32  of  TION/RIW  (referred  to  by  the 
petitioner  as  County  Road  87); 

(12)  The  boundary  follows  County 
Road  87  north  for  2  miles  to  an 
unnamed  east-west  light  duty  road- 
(referred  to  by  the  petitioner  as  County 
Road  14); 

(13)  The  boundary  follows  County 
Road  14  west  for  3  miles,  and  then 
leaves  the  unnamed  road  and  turns 
north  on  the  dividing  line  between 
sections  22  and  23  of  T11N/R2W. 


(14)  The  boundary  continues  due 
north  until  it  intersects  Little  Buckeye 
Creek  just  south  of  the  Yolo-Colusa 
county  line; 

(15)  The  boundary  then  follows  Little 
Buckeye  Creek  in  an  easterly  direction 
until  it  joins  Buckeye  Creek; 

(16)  The  boundary  then  follows 
Buckeye  Creek  in  an  easterly  direction 
back  to  the  point  of  beginning  on  the 
Dunnigan,  Calif.,  U.S.G.S.  map. 

Signed:  April  14. 1993. 
Stephen  E.  Higgins. 

Director 

Approved:  April  23, 1993. 
John  P.  Simpaoo, 

Deputy  Assistant  Secretary  {Regulatory .  Tariff 

and  Trade  Enforcement). 

IFR  Doc.  93-11354  Filed  5-12-93;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CG07  93-20] 

Spacial  Local  Regulations:  Ft.  Plarca, 
FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  1993  15th  Annual 
Budweiser  Sailfish  Regatta.  The  event 
will  be  held  on  May  15  and  16, 1993. 
from  11  a.m.  EDT  (Eastern  Daylight 
Time)  until  5  p.m.  EDT,  each  day.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
•the  event. 

EFFECTIVE  DATES:  These  regulations  will 
become  effective  on  May  15,  1993,  at  11 
a.m.  EDT  and  terminate  on  May  16. 
1993,  at  5  p.m.  EDT. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  M.  W.  Rudningen,  Coast  Guard 
Group  Miami,  (305)  535-4536. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  information  to 
hold  the  event  was  not  received  until 
March  26,  1993.  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
J.  M.  LOSEGO  Project  Attorney.  Seventh 
Coast  Guard  District  Legal  Office,  and 
LTJG  M.  W.  RUDNINGEN,  Project 
Officer.  Coast  Guard  Group  Miami. 

Discussion  of  Regulations 

The  Lake  Okeechobee  Race  Club  will 
sponsor  the  1993  15th  Annual 
Budweiser  Sailfish  Regatta.  There  will 
be  fifty  (50)  to  sixty  (60)  participants,  in 
fourteen  (14)  to  eighteen  (18)  foot 
powerboats,  comf)eting  on  a  closed 
course,  two  heats  per  day.  ten  (10) 
minutes  per  heat  on  the  Intercoastal 
Waterway,  east  of  the  Jaycee  Beach  Park, 
Hutchinson  Island,  Ft.  Pierce,  Florida. 
The  expected  number  of  spectator 
vessels  is  one-hundred  (100). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 


criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Ameasment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.08  of 
Commandant  Instruction  M16475.1B, 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 
Specifically,  the  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing,  part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-i  AMENDED! 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T0720 
is  added  to  read  as  follows: 

S  100.3S-T0720    R.  Pt«rc«,  Florida. 

(a)  Regulated  Area:  The  regulated  area 
will  be  all  navigable  waters  of  the 
Intercoastal  Waterway  (ICW)  east  of  the 
Jaycee  Beach  Park.  Hutchinson  Island. 
Ft.  Pierce.  Florida,  bounded  by  a  line 
drawn  between  the  following  four 
comer  points:  27-15-15"  N.  80-13'-02" 
W.  at  the  southwest  comer;  27-15-21" 
N,  80-12'-42"  W.  at  the  southeast 
comer;  27-15-26"  N,  80-12'-45"  W,  at 
the  northeast  comer;  and.  27-15-20" N, 
80-13'-03"  W.  at  the  northwest  comer. 

(b)  Special  Local  Regulations:  (1) 
Entry  into  the  regulated  area,  by  other 
than  event  participants,  is  prohibited 
unless  authorized  by  the  Patrol 
Commander. 

(2)  All  vessels  near  the  regulated  area 
will  follow  the  directions  of  the  Patrol 
Commander  and  will  proceed  at  no 
more  than  5  MPH  when  passing  the 
regulated  areas. 

13)  A  succession  of  not  fewer  than  5 
short  whistle  or  hom  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 
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(c)  Effective  dates:  These  regulations 
become  effective  on  May  15, 1993,  from 
11:00  a.m.  EDT  and  tenninate  on  May 
16. 1993,  at  5  p.m.  EDT. 

Dated:  April  S,  1993. 
WiliiuBP.Laaliy, 

Bear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

(FR  Doc.  93-11339  Filed  S-12-93:  6:45  am] 
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33  CFR  Part  165 

[CGD  09-83-11] 

Temporary  Regulated  Navigation  Area: 
Braddock  Bay,  Geneaee  River, 
Irondequoit  Bay.  and  Sodtia  Bay.  loike 
Ontario 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  Temporary  Regulated 
Navigation  Areas  on  Braddoclc  Bay, 
Genesee  River,  Irondequoit  Bay,  and 
Sodus  Bay  from  May  3, 1993  to  July  31, 
1993.  These  areas  are  experiencing 
extremely  high  water  levels  which  are 
not  expected  to  subside  until  July,  1993. 
These  regulations  will  establish  a 
"CAUTION  AREA"  in  these  areas  to 
protect  the  shorelines  and  adjacent 
waterfront  structures  from  wake 
damages  until  water  levels  subside. 
EFFECTIVE  DATE:  These  regulations  are 
effective  from  May  3, 1993  until 
midnight  on  July  31, 1993,  unless 
terminated  earlier  by  the  Coast  Guard 
Captain  of  the  Port  Buffalo. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Cope,  Captain,  U.S.  Coast 
Guard,  Chief  of  Port  Operations,  Coast 
Guard  Captain  of  the  Port  Buffalo, 
Marine  Safety  Office  Buffalo,  Room  111 
Federal  Building.  Buffalo,  New  York, 
14202-2395,  (716)  846-4168. 
SUPPt^MENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  in  the 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life,  injury,  or  damage  to 
property  or  the  environment.  Because  of 
extremely  high  water  levels  existing  on 
Braddock  Bay,  Genesee  River, 
Irondequoit  Bay,  and  Sodus  Bay,  these 
regulations  are  needed  to  prevent 
damage  to  the  shorelines  and  adjacent 
structures  in  the  regulated  areas. 


Drafting  Infonnation 

The  drafters  of  these  regulations  are 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard,  Project  Officer,  Aids  to 
Navigation  and  Waterways  Management 
Branch  and  M.  Eric  Reeves, 
Commander,  U.S.  Coast  Guard,  Project 
Attorney,  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulations 

These  regulations  require  that  all 
vessels  operating  on  Braddock  Bay, 
Genesee  River,  Irondequoit  Bay,  and 
Sodus  Bay  be  operated  at  a  "SLOW/NO- 
WAKE"  speed,  which  means  that  all 
vessels  transiting  these  areas  will  be 
operated  at  bare  steerage,  keeping  the 
vessel's  wake  at  a  minimum,  and  will 
exercise  a  high  degree  of  caution  in  the 
area.  These  regulations  are  needed  to 
prevent  damage  to  the  shorelines  and 
adjacent  structures  in  the  regulated 
areas. 

These  regulations  are  issued  pursuant 
to  33  U.S.C.  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulations 

In  consideration  of  the  foregoing, 
subpart  B  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AiMENDEO] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-6, 
and  160.5. 

2.  A  new  temporary  §  165.T0968  is 
added  to  read  as  follows: 

|165.T096a    Regulated  Navigation  Araa: 
Braddock  Bay,  Geftesae  River,  Irondequoit 
Bay,  And  Sodus  Bay,  Lake  Ontario. 

(a)  Locations.  (1)  Braddock  Bay,  Lake 
Ontario,  bom  the  harbor  entrance  to  the 
Lake  Ontario  State  Parkway  bridges. 

(2)  The  Genesee  River,  Rochester, 
New  York,  from  the  mouth  of  the  river 
to  5.5  miles  up  river. 

(3)  Irondequoit  Bay,  Lake  Ontario, 
from  the  harbor  entrance  to  the  Highway 
104  bridge. 

(4)  Sodus  Bay.  Lake  Ontario,  from  the 
harbor  entrance  to  the  bridge  at  Ridge 
Road. 

(b)  Regulations.  The  above  locations 
are  designated  as  "Caution  Areas".  All 
vessels  transiting  these  areas  v^Il  be 
operated  at  bare  steerageway,  keeping 


the  vessel's  wake  at  a  minimum,  and 
will  exercise  a  high  degree  of  caution  in 
the  area. 

(c)  Effective  Date.  These  regulations 
are  effective  from  the  beginning  of  May 
3, 1993  until  midnight  on  July  31. 1993, 
unless  terminated  earlier  by  the  Coast 
Guard  Captain  of  the  Port  Buffalo. 

Dated:  May  3, 1993.       ^ 

A.B,  Shepard. 

Captain,  U.S.  Coast  Guard  Commander, 
Ninth  Coast  Guard  District,  Acting. 

|FR  Doc.  93-11338  Filed  5-12-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  14-11-5774;  FRL-4625-«] 

Approval  and  Promulgation  of 
implementation  Plana;  California  State 
Implementation  Plan  Revlaion;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  DIatrlct.  Kem  County  Air 
Pollution  Control  Diatrict,  Placer 
County  Air  Pollution  Control  Diatrict 
and  San  Olego  County  Air  Pollution 
Control  Diatrict 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Impleinentation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  April  28, 
September  28.  and  October  1. 1992.  The 
revisions  concern  rules  from  the 
following  districts:  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD).  Kem  County  Air  Pollution 
Control  District  (KCAPCD).  Placer 
County  Air  Pollution  Control  District 
(PCAPCD),  and  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD). 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rales  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  (CAA  or  the 
Act).  The  revised  rules  control  VOC 
emissions  from  several  different 
industries.  The  following  notices  of 
proposed  rulemaking,  57  FR  17868,  57  - 
FR  44540,  and  57  FR  45360  each 
provided  a  30-day  public  comment 
period,  and  EPA  received  one  comment 
on  its  proposals  to  approve  these 
revisions.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
Galifomia  SIP  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA. 


;mi 
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EFFECTIVE  DATE:  This  action  is  effective 
June  14,  1993. 

ADDRESSEES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  followring 
locations: 

Rulemaking  Section  I  (A-5-4).  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Jerry 

Kurtzweg.  ANR-«43,  401  "M"  Street,  SW., 

Washington,  DC  20460 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section, 

2020  "L"  Street,  Sacramento,  CA  95814 
San  Joaquin  Valley  Unified,  Air  Pollution 

Control  District,  2314  Mariposa  Street, 

Fresno,  CA  93721 
Kern  County  Air  Pollution  Control  District, 

2700  M  Street.  Suite  275,  Bakersfield,  CA 

93301 
Placer  County  Air  Pollution  Control  District, 

11464  B.  Avenue,  Auburn,  CA  95603 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1095 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Davis.  Jr..  Rulemaking 
Section  I  {A-5-4),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
Telephone:  (415)  744-1183. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  28,  1992.  in  57  FR  17868, 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP: 
SJVUAPCD'S  Rule  464.1.  Valves. 
Pressure  Rehef  Valves.  Flanges. 
Tlireaded  Connections  and  Process 
Drains  at  Petroleum  Refineries  and 
Chemical  Plants;  SJVUAPCD's  Rule 
464.2.  Pump  and  Compressor  Seals  at 
Petroleum  Refineries  and  Chemical 
Plants;  KCAPCDs  Rule  414.1.  Valves, 
Pressure  Relief  Valves,  Flanges, 
Threaded  Connections  and  Process 
Drains  at  Petroleum  ReRneries  aad 
Chemical  Plants;  and  KCAPCD's  Rule 
414.5,  Pump  and  Compressor  Seals  at 
Petroleum  Refineries  and  Chemical 
Plants.  On  September  28, 1992.  in  57  FR 
44540.  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
SJVUAPCD's  Rule  463.4.  Wastewater 
Separators;  and  KCAPCD's  Rule  414. 
Wastewater  Separators.  On  October  1. 
1992,  in  57  FR  45360,  EPA  proposed  to 
approve  the  following  rules  into  the 
Cahfomia  SIP:  PCAPCD's  Rule  213. 
Gasoline  Transfer  into  Stationary 
Storage  Containers;  PCAPCD's  Rule  215, 
Transfer  of  Gasoline  into  Tank  Trucks, 
Trailers  and  Railroad  Tank  Cars  at 
Loading  Facilities;  SJVUAPCD's  Rule 


463.2,  Storage  of  Organic  Liquids;  and 
SDCAPCDs  Rule  61.4.  Transfer  of 
Volatile  Organic  Compoimds  into 
Vehicle  Fuel  Tanks.  SJVUAPCD  adopted 
Rules  463.4.  464.1.  and  464.2  on  April 
11,  1991.  and  Rule  463.2  on  September 
19, 1991.  KCAPCD  adopted  Rules  414. 

414.1,  and  414.5  on  May  6, 1991. 
PCAPCD  adopted  Rules  213  and  215  on 
September  25,  1990.  SDCAPCD  adopted 
Rule  61.4  on  October  16, 1990.  The 
CaUfomia  Air  Resources  Board  (ARB) 
submitted  PCAPCD  Rule  213  and 
SDCAPCD  Rule  61.4  to  EPA  on  April  5, 
1991.  The  ARB  submitted  SJVUAPCD 
Rules  463.4.  464.1,  and  464.2.  KCAPCD 
Rules  414.  414.1.  and  414.5.  and 
PCAPCD  Rule  215  to  EPA  on  May  30. 
1991.  The  ARB  submitted  SJVUAPCD 
Rule  463.2  to  EPA  on  January  28,  1992. 

These  rules  were  submitted  in 
response  to  EPA's  1988  SIP-Call  and  the 
§  182(a)(2)(A)  RACT  fix-up  requirement 
of  the  CAA.  Both  EPA's  1988  SIP-Call 
and  the  §  182(a)(2)(A)  required 
nonattainment  areas  to  fix  their 
deficient  reasonably  available  control 
technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act.  Detailed  discussions  of 
the  background  for  each  of  the  above 
rules  and  nonattainment  areas  are 
provided  in  57  FR  17868.  57  FR  44540. 
and  57  FR  45360. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  57  FR  17868.  57  FR  44540, 
and  57  FR  45360.  EPA  has  found  that 
the  rules  meet  the  applicable  EPA 
requirements.  Detailed  discussions  of 
the  rule  provisions  and  evaluations  have 
been  provided  in  57  FR  17868.  57  FR 
44540.  and  57  FR  45360.  and  in 
technical  support  documents  (TSDs) 
available  at  EPA's  Region  IX  office 
(TSDs  dated  December  30. 1991.  for 
SJVUAPCD  Rule  464.1.  SJVUAPCD  Rule 

464.2.  KCAPCD  Rule  414.1.  and 
KCAPCD  Rule  414.5;  July  1. 1992.  for 
SJVUAPCD  Rule  463.2,  PCAPCD  Rule 
213.  PCAPCD  Rule  215,  and  SDCAPCD 
Rule  61.4;  September  9,  1992.  for 
SJVUAPCD  Rule  463.4  and  KCAPCD 
Rule  414). 

Response  lo  Comments 

A  30-day  public  comment  period  was 
provided  in  each  of  the  above- 
referenced  notices  of  proposed 
rulemaking.  EPA  received  one  comment 
from  the  U.S.  Small  Business 
Administration  (SBA)  on  57  FR  17868 
(SJVUAPCD  Rules  464.1  and  464.2. 
KCAPCD  Rules  414.1  and  414.5). 


Comment:  SBA  commented  that  the 
proposed  rules'  compliance  with  the 
Regulatory  Flexibility  Act  (RFA)  was 
inadequate  because  no  explanation  was 
provided  for  EPA's  certification  that  the 
proposed  rules  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  because 
EPA  failed  to  transmit  a  copy  of  the  RFA 
certification  to  the  SBAs  Chief  Counsel 
for  Advocacy. 

Response:  EPA's  explanation  for  this 
certification  is  now  noted  in  the 
regulatory  process  section  of  this  notice. 
EPA  will  include  a  rationale  in  all  its 
future  SIP  actions.  SBA  previously 
waived  the  requirement  in  the  RFA  that 
EPA  transmit  a  copy  of  the  RFA 
certification  to  the  Chief  Counsel  for 
Advocacy  on  SIP  approvals.  The 
comment  does  not  effect  EPA's  proposal 
to  approve  these  rules  into  the  SIP. 

EPA  Action 

In  today's  notice.  EPA  takes  final 
action  to  approve  the  above  rules  for 
inclusion  into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110(k)(3)  as  meeting  the  requirements  of 
Section  110(a)  and  part  D  of  the  CAA. 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  sections  110  and 
Part  D  of^the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements,  it  does  not  have  a 
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signiHcant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  0MB  has  agreed  to 
continue  the  temporary  waiver  until  it 
rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  12, 1993.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  a^ect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  hicorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
.  State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  April  12, 1993. 
John  C.  Wise. 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— Caitfomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(183)(i)(A)(4), 
(183)(i)(C)(2),  (185)(i)(A){5). 
(185)(i)(C)(4),  (185)(iMD)(  J),  and 
(187)(i)(A)(3)  to  read  as  follows: 


152.220    Identification  of  plan. 

•  •        •        •        • 

(c)*  •  • 
(183)*  •  • 

(i)*  •  * 
(A)*  •  • 

[4]  Amended  Rule  61.4.  adopted  on 
October  16. 1990. 
(B)*  •  • 

(C)  '  •  • 

[2)  Amended  Rule  213.  adopted  on 
September  25, 1990. 

(185)*  •  * 

(i)  •  •  ' 

(A)*  •  • 

(5)  Amended  Rules  414  and  414.1  and 
New  Rule  414.5,  adopted  on  May  6, 
1991. 

(B)'  •  • 

(O*  •  • 

(4)  New  Rules  463.4,  464.1,  and  464.2, 
adopted  on  April  11, 1991. 

(D)  Placer  County  Air  Pollution 
Control  District. 

(])  Amended  Rule  215,  adopted  on 
September  25, 1990. 

•  »        •        •        • 

(187)*   •   • 

(i)  '  •  • 
(A)*  •  * 

{3)  New  Rule  463.2,  adopted  on 
September  19, 1991. 

•  •        •        *        • 

[PR  Doc.  93-11333  Filed  5-12-93;  8:45  am) 
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40  CFR  Part  52 
(CA-11-12-5808:  FRL-4619-3] 

Approval  and  Promulgation  of 
Implementation  Plans  California  State 
Implementation  Plan  Revision  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  28, 
1992.  The  revisions  concern  the  Bay 
Area  Air  Quality  Management  District's 
(BAAQMD's)  Regulation  8,  Rule  16 
(Rule  8-16).  This  approval  action  will 
incorporate  Rule  8-16  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  this  rule  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  (CAA  or  the  Act).  The 
revised  rule  controls  VOC  emissions 
from  solvent  cleaning  (degreasing) 
operations.  The  Notice  of  Proposed 


Rulemaking  published  on  September  28, 
1992,  provided  a  30-day  public 
comment  period,  and  EPA  received  one 
comment  on  its  proposal.  The  issue 
raised  in  the  comment  has  been 
addressed,  and  thus  EPA  is  finalizing 
the  approval  of  these  revisions  into  tl^e 
Cahfomia  SIP  imder  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA. 

EFFECTIVE  DATE:  This  action  is  effective 
June  14,  1993. 

ADDRESSEES:  Copies  of  the  documents 
relevant  to  this-action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

Rulemaking  Section  I  (A-5-4),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 
Environmental  Protection  Agency,  Jerry 
Kurtzweg,  ANR-443,  401  "M"  Street,  SW., 
Washington,  DC  20460. 
Bay  Area  Air  Quality  Management  District, 
939  Ellis  Street  San  Francisco,  CA  94102. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Davis,  Jr.,  Rulemaking 
Section  I  (A-5-4),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Telephone:  (415)  744-1183. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  28, 1992,  in  57  FR 
44528,  EPA  proposed  limited  approval 
and  hmited  disapproval  of  BAAQMD's 
Regulation  8,  Rule  16  (Rule  8-16), 
Solvent  Cleaning  Operations,  into  the 
California  SIP.  Rule  8-16  was  adopted 
by  BAAQMD  on  August  2, 1989.  The 
California  Air  Resources  Board  (ARB) 
submitted  Rule  8-16  to  EPA  on 
December  31, 1990. 

This  rule  was  submitted  in  response 
to  EPA's  1988  SIP-Call  and  the  CAA 
requirement  that  nonattainment  areas 
fix  their  deficient  Reasonably  Available 
Control  Technology  (RACT)  rules  for 
ozone  in  accordance  with  EPA  guidance 
that  interpreted  the  requirements  of  the 
pre-amendment  Act.  A  detailed 
discussion  of  the  background  for  the 
above  rule  and  nonattainment  area  is 
provided  in  57  FR  44528. 

EPA  has  evaluated  Rule  8-16  for 
consistency  with  the  reqmrements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  57 
FR  44528.  A  detailed  discussion  of  the 
rule  provisions  and  evaluations  has 
been  provided  in  57  FR  44528  and  in  a 
September  8, 1992,  technical  support 
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dcx:ument  (TSD)  available  at  EPA's 
Region  IX  office.  In  the  proposal.  EPA 
proposed  a  limited  disapproval  because 
Rule  8-16  requires  the  use  of  several 
test  methods.  BAAQMD  Methods  21.  22. 
and  31,  which  had  not  been  approved 
,    by  EPA  at  the  time  the  Notice  of 
Proposed  Rulemaking  was  published. 
EPA  was  in  the  process  of  reviewing 
these  methods  when  57  FR  44528  was 
published,  and  the  proposal  stated  that. 
"If  Methods  21.  22.  and  31  are 
approved,  EPA  would  grant  approval  to 
Rule  8-16  in  the  final  rulemaking 
process."  Since  that  time.  Methods  21, 
22,  and  31  have  all  been  approved. 
Therefore,  EPA  is  now  granting  final 
approval  to  Rule  8-16  because  EPA  has 
found  that  the  rule  meets  the  applicable 
EPA  requirements. 

Response  to  Comments 

A  30-day  public  comment  period  was 
provided  in  57  FR  44528.  EPA  received 
one  comment  on  Rule  8-16  fitim  the 
BAAQMD. 

Comment:  The  BAAQMD  commented 
that  Methods  21.  22.  and  31  are  all 
technically  sound,  that  the  methods  had 
been  submitted  to  EPA  for  review,  and 
that  EPA  inaction  should  not  be  grounds 
for  a  limited  disapproval.  The  BAAQMD 
requested  reconsideration  for  full 
approval  of  the  rule. 

Besponse:  Since  Rule  8-18  was 
reviewed  by  EPA.  Methods  21.  22.  and 
31  have  been  approved  and,  as  stated  in 
57  FR  44528.  the  rule  will  now  be  fully 
approved.  Therefore,  the  BAAQMD's 
request  for  reconsideration  is 
unnecessary. 

EPA  Action 

In  today's  notice,  EPA  takes  final 
action  to  approve  the  above  rule  for 
inclusion  into  the  California  SIP.  EPA  Is 
approving  the  submittal  under  section 
110{k)(3)  as  meeting  the  requirements  of 
section  110(a)  and  Part  D  of  the  CAA. 
This  approval  action  will  incorporate 
this  rule  into  the  federally  approved 
SDP.  The  intended  efi^ect  of  approving 
this  rule  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futuire 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


Regulatory  ProcMs 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  12.  1993.  Fihng  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  It  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2).) 

List  of  Subiects  in  40  CFR  Pari  52 

Air  pollution  control,  Ozone, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  r«rerence  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  appmved  by  the  Director  of 
the  Federal  Register  on  July  1.  1982. 

Dated;  April  12. 1993. 
lohn  C  Wise, 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52  is  amended  as 
follows: 

PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  7401-767  Iq. 

Subpart  F — Cailfomla 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c){182)(i)(B)(4)  to 
read  as  follows: 

§52.220    Identification  of  plan. 

•  •        •         •         • 

(c)*   '  * 
(182) •   •   • 

(i)  *   •  ' 
(B)*   •  • 

(4)  Amended  Regulation  8,  Rule  16. 
adopted  on  August  2, 1989. 

•  •        •        •        • 

(FR  Doc  93-11334  Filed  5-12-93:  8:45  ami 
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40  CFR  Pari  52 

[CA  12-e-5781 ;  FRL~4«18-7] 

Approval  And  Promuigatton  Of 
Implementation  Plana;  California  State 
Implementation  Plan  Revision:  Kem 
County  Air  Pollution  Control  District 
and  San  Diego  County  Air  Pollution 
Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking 

(NFR). 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  a  limited  disapproval  of 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  proposed  In 
the  Federal  Register  on  June  9, 1992. 
The  revisions  concern  the  following 
rules  from  Kem  County  Air  Pollution 
Control  District  (Southeast  Desert 
Portion)  (KCAPCD)  and  San  Diego 
County  Air  Pollution  Control  District 
(SDAPCD);  KCAPCD  Rule  410.4,  Surface 
Coating  of  Metal  Parts  and  Products  and 
SDCAPCD  Rule  67.3,  Coating  of  Metal 
Parts  and  Products.  This  final  action 
will  incorporate  these  rules  into  the 
federally  approved  SIP.  The  intended 
effect  of  finalizi.ig  this  action  is  to 
regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  (CAA  or  the  Act).  The 
revised  rules  control  VOC  emissions 
from  the  coating  of  metal  parts  and 
products. 

EFFECTIVE  DATE:  This  action  is  effective 
June  14.  1993. 

AOORESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  9  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  also  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  I  (A-5-4),  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street.  San  Francisco.  CA 

94105. 
Environmental  Protection  Agency.  Jerry 

Kurlzweg  ANR  443.  401  "M"  Street 

SW..  Washington.  DC.  20460. 
Kem  County  Air  Pollution  Control 

District.  2700  M  Street,  suite  275. 

Bakersfield.  CA  93301. 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive.  San 

Diego,  CA  92123-1095. 
FOR  FURTHER  MFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
n  (A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  (415)  744-1195. 
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SUPPUMCNTARY  INFORMATION: 
Background 

On  June  9. 1992  in  57  FR  24453  and 
57  FR  24455.  EPA  proposed  granting 
limited  approval  and  limited 
disapproval  of  the  following  rules  into 
the  California  SEP:  KCAPCD  Rule  410.4. 
Surface  Coating  of  Metal  Farts  and 
Products  and  SDCAPCD  Rule  67.3. 
Coating  of  Metal  Parts  and  Products. 
Rule  410.4  was  adopted  by  Kern  County 
Air  Pollution  Control  District  on  May  6. 
1991  and  Rule  67.3  was  adopted  by  San 
[}iego  County  Air  Pollution  District  on 
October  16. 1990.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
30. 1991  and  April  5, 1991,  respectively. 
These  rules  were  submitted  in  response 
to  EPA's  1988  SIP  Call  and  the  CAA 
section  182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their 
Reasonably  Available  Control 
Technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act.  A  deadline  of  May  15, 
1991  was  established  for  states  to 
submit  corrections  of  those  defieiencies. 
KCAPCD  was  subject  to  EPA's  SIP-Call. 
but  was  not  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline.  A  detailed  discussion  of  the 
background  for  each  of  the  above  rules 
and  nonattainment  areas  is  provided  in 
the  notice  of  proposed  rulemaking 
(NPR)  cited  above. 

EPA  has  evaluated  ail  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA's  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  NPRs.  EPA  is  today 
Hnalizing  the  limited  approval  of  these 
rules  in  order  to  strengthen  the  SIP  and 
Hnalizing  the  limited  disapproval 
requiring  the  correction  of  the 
remaining  deficiencies.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  57  FR 
24453  and  57  FR  24455  and  in  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  IX  offlce  (TSDs  dated 
November  14,  1991  •  Rule  410.4  and 
April  9,  1992  -  Rule  67.3). 

Response  to  Public  Comments 

A  3G-day  public  comment  period  was 
provided  in  57  FR  24453  and  57  FR 
24455.  EPA  received  one  comment  letter 
from  the  San  Diego  Air  Pollution 
Control  District  on  the  NPR  for  Rule 
67.3.  The  comment  has  been  evaluated 
by  EPA  and  a  summary  of  the  comment 
and  EPA's  response  are  set  forth  below. 

Comment:  SDCAPCD  commented  that 
submitted  Rule  67.3  was  originally 


revised  and  adopted  with  input  from 
EPA,  but  that  EPA's  comments  on  the 
rule  during  public  workshops  and 
hearings  either  never  mentioned  the 
deficiencies,  or  failed  to  inform  the 
SDCAPCD  that  they  had  not  adequately 
addressed  EPA's  concerns.  These 
deficiencies  are  now  being  cited  as  the 
reason  for  a  limited  disapproval. 
SDCAPCD  believes  that  Rule  67.3 
should  be  approved  because  the  District 
revised  the  rule  according  to  EPA's 
comments  and  no  other  deficiencies  in 
the  rule  were  cited  by  EPA  at  the  time 
the  rule  was  adopted.  The  District  also 
beheves  that  they  should  not  be 
required  to  expend  the  time  and  cost  of 
revising  the  rule  as  a  result  of  EPA's 
failure  to  identify  all  rule  deficiencies. 
The  District  would  like  to  wait  and 
correct  the  deficiencies  when  the  rule  is 
next  amended  to  meet  State 
requirements. 

Response:  EPA  regrets  that  not  all  of 
the  deficiencies  in  the  rule  were  noted 
by  EPA  at  the  time  that  the  district 
revised  the  rule  and  that  revising  the 
rule  again  may  be  a  burden  to  the 
district.  However,  the  primary 
responsibility  for  identifying  rule 
deficiencies  remains  with  the  district, 
and  EPA's  failure  to  identify  all  rule 
deficiencies  during  local  public 
workshops  and  hearings  for  the  rule 
does  not  excuse  noncompliance  with 
CAA  requirements.  EPA  believes  that 
the  CAA  allows  the  district  adequate 
time  to  revise  the  rule  before  sanctions 
or  a  Federal  Implementation  Plan  would 
be  required. 

EPA  Action 

EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rules.  The  limited  approval 
of  these  rules  is  being  finalized  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  in  the  sense  that  the 
rules  strengthen  the  SIP.  However,  the 
rules  do  not  meet  the  section  182 
(a)(2)(A)  CAA  requirement  because  of 
the  rule  deficiencies  which  were 
discussed  in  the  NPR.  Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  granting 
Umited  approval  of  these  rules  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rules 
into  the  SIP  as  federally  enforceable 
rules. 

At  the  same  time,  EPA  is  finalizing 
the  limited  disapproval  of  SDCAPCD 
Rule  67.3  because  it  contains 
deficiencies  that  have  not  been 
corrected  as  required  by  section 
182(a)(2)(A)  of  the  CAA,  and.  as  such, 
the  rules  do  not  fully  meet  the 


requirements  of  Part  D  of  the  Act.  In 
addition,  EPA  is  finahzing  the  limited 
disapproval  of  KCAPCD  Rule  410.4 
because  it  contains  deficiencies  that 
prevent  it  from  meeting  the 
requirements  of  Part  D  of  the  Act.^ 
Under  section  179(a)(2),  when  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiencies  are  corrected 
within  18  months  of  the  disapproval.  As 
stated  in  the  NPR,  upon  the  effective 
date  of  this  NFR,  the  18  month  clock  for 
sanctions  and  the  24  month  FIP  clock 
will  begin  for  SDCAPCD  and  KCAPCD. 
Sections  179(a)  and  110(c).  If  the  State 
does  not  submit  the  required  corrections 
and  EPA  does  not  approve  the  submittal 
within  18  months  of  the  NFR,  either  the 
highway  sanction  or  the  offset  sanction 
will  be  imposed  at  the  18  month  mark. 
It  should  be  noted  that  the  rules  covered 
by  this  NFR  have  been  adopted  by  the 
CARE  and  are  currently  in  effect  in  the 
KCAPCD  and  SDCAPCD.  EPA's  limited 
disapproval  action  in  this  NFR  does  not 
prevent  EPA  or  a  local  agency  from 
enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  0MB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 


'  Under  section  182(b)(2KB).  Kern  County  was 
required  to  submit  RACT  rules  for  all  CTG  sources 
and  all  non-CTG  major  sources  by  November  IS, 
1992.  KCAPCD  Rule  410.4  was  proposed  before  the 
section  182(b)(2)(B)  November  IS.  1992 
requirement  submittal  date.  However,  that  date  has 
passed  and  because  EPA  has  taken  notice  and 
comment  action  finding  that  Rule  410.4  does  not 
meet  the  RACT  requirement.  EPA  it  now  finalizing 
the  limited  disapproval  and  beginning  the  sanction 
and  FIP  clocks. 


IMI 
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Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  12. 1993.  Filing  a  petition 
for  reconsiddration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finahty  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFK  Part  52 

Air  pollution  control,  Ozone. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  referenca  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approvod  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  April  13. 1993. 
John  C  WiM. 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52,  is  amended  as 
follows: 

PART  52—  [AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401 -767  Iq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (183)(i)(A)(J)  and 
{185){i)(A){6)  to  read  as  follows: 

§52.220    htontMtcMtonofpten. 


(0  '  •  • 

(183)  •  •  • 

({)••• 

(A)  •  •  • 

[3)  Revised  Rule  67.3,  adopted  on 
October  16, 1990. 

•  •        •        •        • 

(185)*  •  • 
(«•  •  ' 
(A)«   •    • 

[6]  Revised  Rule  410.4,  adopted  on 
May  6, 1991. 

•  1 1  •        •        •        • 

(PR  Doc.  93-11335  PUed  5-12-93:  S^45  am) 
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40  CFR  Part  52 
(M^-6266;  FRL-4619-9] 

Approval  and  Promulgation  of 
Implementation  Plana;  Michigan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rulemaking. 

SUMftlARY:  USEPA  is  approving  portions 
of  the  State  of  Michigan's  local  Wayne 
County  Air  Pollution  Control  Division 
(WCAPCD)  regulations,  submitted  as  a 
revision  to  the  federally  approved 
Michigan  State  Implementation  Plan 
(SIP)  for  Wayne  County.  In  addition. 
USEPA  is  taking  Direct  Final 
rulemaking  action  approving  the 
portions  of  chapter  5  of  the  WCAPCD 
regulation  that  were  submitted  as  a 
revision  to  the  federally  approved  SIP 
for  Wayne  County.  The  WCAPCD's 
regulations  of  1965,  as  amended,  and 
submitted  to  USEPA  in  1972.  then 
resubmitted  as  part  of  the  Appendix  to 
the  State  of  Michigan's  April  25. 1979. 
SIP  submittal,  are  part  of  the  Michigan 
federally  approved  SIP.  The  subject  of 
this  action  is  a  set  of  revisions  to  those 
WCAPCD  regulations  which  was 
submitted  to  USEPA  to  be  incorporated 
into  the  Michigan  SIP.  These  revised 
WCAPCD  regulations  were  adopted  as 
Wayne  County  Law  on  November  18, 
1985.  and  submitted  to  USEPA  by  the 
State  of  Michigan  on  October  10, 1986. 
On  January  28. 1993.  the  State,  at  the 
request  of  Wayne  County,  withdrew 
portions  of  the  Wayne  County  ordinance 
ft-om  the  SIP  submittal.  USEPA  is 
approving  portions  of  these  WCAPCD 
regulations  as  a  supplement  to  the 
current  federally  approved  Michigan 
SIP  and  is  taking  EHrecJ  Final 
rulemaking  action  on  one  other  portion 
of  the  submittal.  USEPA  reviewed  this 
submittal  for  conformance  with  the 
provisions  of  the  Clean  Air  Act.  as 
amended.  USEPA  has  determined  that 
this  action  conforms  with  those 
requirements  even  though  that  submittal 
preceded  the  date  of  enactment. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  June  14, 1993  unless, 
within  30  days  of  its  publication,  notice 
is  received  that  adverse  or  critical 
comments  will  be  submitted.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  this  revision  of 
the  Michigan  SIP  are  available  for 
inspection  at:  U.S.  Environmental 
Protection  Agency,  Jerry  A.  Kurtzweg. 
ANR-443,  401  M  Street  SW.. 
Washington,  DC  20460. 

Copies  of  the  SIP  revision  and  other 
materials  relating  to  this  rulemaking  are 


available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  John  Mooney.  at  (312)  886- 
6043.  before  visiting  the  Region  5 
office). 

U.S.  Environmental  Protection  Agency, 
Region  5.  Air  Toxics  and  Radiation 
Branch,  77  West  Jackson,  Chicago. 
Illinois  60604. 
Michigan  Department  of  Natural 
Resources.  Air  Quality  Division. 
Stevens  T.  Mason  Building.  530  West 
Allegan.  Lansing.  Michigan  48909. 
Wayne  County  Health  Department.  Air 
Pollution  Control  Division.  2211  East 
Jefferson.  Detroit,  Michigan  48207. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
Mooney,  (312)  886-6043. 
SUPPt-EMENTARY  INFORMATION:  What 
follows  is  a  summary  of  USEPA 's  March 
26.  1990  (55  FR  11029).  proposed 
actions.  A  more  detailed  account  of 
USEPA's  actibn  can  be  found  in  the 
proposed  rule. 

On  March  26.  1990.  USEPA  proposed 
the  following  actions  and  solicited 
public  comment  on  them: 

1.  Approval: 

A.  Chapter  1 — Definitions 

B.  Chapter  2 — General  Provisions 
C  Chapter  3 — Enforcement 

D.  Chapter  5 — Emission  Limitations 
and  Prohibitions:  Particulate 
Matter,  sections  503  and  504 

E.  Chapter  8 — Emission  Limitations 
and  Prohibitions:  Miscellaneoxis 

E.  Chapter  9 — Sealing  of  Emissions 
Sources 

F.  Chapter  10 — Variances 

C.  Chapter  11 — ^Testing  and  Sampling 
H.  Chapter  12 — Continuous  Emission 

Monitoring  and  Recording 
I.  Chapter  13 — Air  Pollution  Episodes 

2.  No  Action: 

A.  Chapter  6 — Emission  Limitations 
and  Prohibitions  (which  was  not 
submitted  to  USEPA  by  the  State) 

B.  Chapter  4 — Air  Use  Approval  and 
Permits 

3.  Disapproval: 

A.  Chapter  5 — Emission  Limitations 
and  Prohibitions  (proposed 
disapproval  except  for  sections  503 
and  504) 

B.  Chapter  7 — Emission  Limitations 
and  Prohibitions:  Existing  and  New 
Sources  of  Volatile  Organic 
Compounds  (VOCs) 

Comments  and  Rjcsponses: 

Only  one  set  of  comments  was 
received,  submitted  by  WCAPCD  on 
May  25. 1990.  WCAPCD's  commenU 
were  limited  to  USEPA's  proposed 
actions  on  Chapters  4.  5.  and  7  of  the 
Ordinance.  WCAPCD  requested,  and 
was  granted,  an  extension  of  the 
comment  period  In  order  to  stdraiit 
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more  detailed  comments  following 
review  of  USEPA's  technical  support 
documents.  However,  no  further 
comments  were  received.  As  noted 
above,  on  January  28, 1993,  at  the 
request  of  Wayne  County,  the  State 
withdrew  Chapters  4.  7,  and  10  of  the 
Ordinance  from  its  submittal.  In 
addition,  at  the  request  of  Wayne 
County,  the  State  is  withdrawing 
portions  of  Chapter  5,  section  501,  of  the 
Wayne  County  Ordinance  which 
incorporate  by  reference  the  following 
parts  of  the  State  rules:  (1)  The  quench 
tower  limit  in  Rule  336.1331,  Table  31, 
Section  C.8,  (2)  the  deletion  of  the  limit 
in  Rule  336.1331  for  coke  oven  coal 
preheater  equipment,  and  (3)  Rule 
336.1355.  In  addition,  the  County 
identifled  that  in  the  notice  of  proposed 
rulemaking,  USEPA  mistakenly  acted  on 
sections  504  and  505  which  were  never 
adopted  by  the  county  and,  therefore, 
were  not  included  in  the  State's 
submittal.  The  following  comment  was 
submitted  regarding  chapter  5  of  the 
ordinance. 

Comment:  "No  reasons  for  [proposed 
disapproval  of  sections  501  and  502] 
were  given.  In  light  of  the  fact  that 
section  501  incorporates  by  reference  a 
number  of  State  rules,  (WCAPCDj  is  at 
a  loss  to  understand  why  this  section 
should  not  he  approved." 

Response:  The  technical  support 
document  of  February  23,  1987,  states 
that  Michigan's  Rules  301  and  331  (i.e. 
those  used  as  the  basis  for  sections  501 
and  502  of  the  Wayne  County  rules), 
"have  been  determined  by  USEPA  to  be 
unapprovable."  A  fuller  discussion  of 
these  State  rules  was  provided  in 
separate  technical  support  documents 
located  in  the  docket.  The  proposal  to 
disapprove  section  501  of  the  Wayne 
County  Ordinance  was  based  on  this 
evaluation  of  the  State  rules  being 
incorporated.  Since  the  time  of 
proposed  rulemaking  on  the  Wayne 
County  Ordinance,  the  State  rules  have 
been  hirther  evaluated.  Although 
technical  support  documents  of  1986 
and  1987  recommended,  and  a  Notice  of 
Proposed  Rulemaking  of  ^989  proposed 
disapproval  of  some  of  the  incorporated 
State  rules,  the  reevaluation 
recommends  approving  most  of  these 
rules.  As  noted  above,  the  State  is 
withdrawing  portions  of  section  501  of 
the  Wayne  County  Ordinance.  As  a 
result,  the  remaining  parts  of  Chapter  5 
of  the  Wayne  County  Ordinance  are 
now  approvable.  These  issues  are 
discussed  in  more  detail  in  the 
rulemaking  portion  of  this  notice. 

USEPA's  Final  Rulemaking  Actioiu 

Based  on  USEPA's  proposed  actions 
on  March  26. 1990.  USEPA  is  taking 


final  action  on  the  following 
regulations. 

1.  Approval: 

A.  Chapter  1 

B.  Chapter  2 

C.  Chapter  3 

D.  Chapter  5 — section  503 

E.  Chapter  8 — except  section  802 

F.  Chapter  9 

G.  Chapter  1 1 
H.  Chapter  12 
I.  Chapter  13 

2.  No  Action: 

A.  Chapter  8— Section  802— USEPA  is 
not  taking  action  on  this  Section  at 
this  time  because  the  Clean  Air  Act 
does  not  contain  provisions  for  the 
regulation  of  odor  and  there  are  no 
National  Ambient  Air  Quality 
Standards  which  regulate  odor. 
In  addition.  USEPA  is  taking  Anal 
approval  action,  as  described  below,  for 
two  other  parts  of  the  State's  submittal. 

3.  Direct  Final  Rulemaking — Chapter  5 
A.  Sections  501  and  502— USEPA 

expects  no  adverse  public  or 
congressional  reaction  resulting 
from  approval  of  this  portion  of  the 
SIP  revision.  The  State  of  Michigan 
is  aware  that  USEPA  plans  to 
approve  this  portion  of  the  revision 
and  process  it  under  the  Direct 
Final  procedures.  Th*)  State  of 
Michigan  concurs  with  this 
decision.  USEPA  is  publishing  this 
action  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
These  same  provisions  have  been 
previously  approved  by  USEPA  as 
revisions  to  Michigan's  State 
Implementation  Plan.  This  portion 
of  USEPA's  rulemaking  action  will 
be  effective  July  12, 1993,  unless, 
within  30  days  of  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted 
bearing  solely  on  this  finding  that 
Chapter  5  satisfies  the  1981 
federally  enforced  criteria  for  TSP 
Part  D  SIP  requirements.  If  such 
notice  is  received,  the  action  on 
section  501  and  502  of  Chapter  5  of 
this  submittal  will  be  withdrawn 
before  the  effective  date  by 
publishing  two  subsequent  notices. 
One  notice  will  withdraw  the  final 
action  and  the  other  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  for  the  action  and 
establishing  a  comment  period.  If 
no  such  comments  are  received,  the 
public  is  advised  that  this  action 
will  be  effective  July  12, 1993. 
4.  Final  Approval  Action  on 
"*  Appendices 
A.  Appendices  A  and  D— USEPA's 


notice  of  proposed  rulemaking  did 
not  directly  specify  rulemaking 
action  for  the  appendices,  however, 
action  was  proposed  indirectly  by 
proposing  action  on  the  chapters 
that  incorporate  the  appendices  by 
reference.  The  ap{>endices  were  also 
discussed  more  explicitly  in  the 
technical  support  documents  for  the 
proposal.  USEPA  did  not  directly 
specify  any  rulemaking  action  with 
regard  to  appendices  A,  B,  C,  D,  and 
E,  which  were  part  of  the  original 
State  submittal.  Since  the  time  of 
the  original  submittal,  the  State  has 
withdrawn  those  Chapters  that 
referenced  appendices  B,  C,  and  E. 
The  Agency's  action  on  a  SIP 
submittal  is  rulemaking  that  is 
subject  to  the  procedural 
requirements  of  the  Administrative 
Procedures  Act  (APA).  Under  the 
good  cause  exception  to  the 
rulemaking  requirement,  section 
553(b)(B),  however,  the  Agency 
need  not  provide  notice  and  an 
opportunity  for  comment  if  the 
Agency  for  good  cause  determines 
that  notice  and  comment  are 
"impracticable,  unnecessary,  or 
contrary  to  the  public  interest." 
Notice  and  comment  are 
impracticable  and  unnecessary  in 
the  present  circimistance.  Although 
USEPA  did  not  directly  propose 
approval  of  the  appendices,  USEPA 
proposed  action  on  the  rules  that 
incorporate  these  appendices  by 
reference. 

Therefore,  since  USEPA  did  indirectly 
propose  action  on  these  appendices, 
and  any  review  of  the  effect  of  the 
proposed  rules  would  necessarily 
involve  review  of  the  appendices, 
USEPA  believes  that  it  is 
unnecessary  to  propose  separate 
action  on  the  appendices.  In 
addition,  it  is  impracticable  for  the 
Agency  to  take  such  action  because, 
in  light  of  the  statutory  time 
constraints  on  acting  on  SIPs,  such 
a  process  would  divert  valuable 
agency  resources  from  action  on  the 
large  number  of  SIPs  on  which 
USEPA  has  not  had  an  opportunity 
to  propose  and  take  final  action. 
Therefore,  USEPA  is  taking  final 
action  on  these  appendices  in  this 
action.  In  this  manner,  USEPA  is 
approving  appendices  A  and  D. 

This  action  has  been  classified  as  a 
Table  One  action  by  the  Regional 
Administrator,  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989.  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  provision  of  5  U.S.C. 
60S(b),  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  merely  approves  or 
disapproves  for  Federal  piuposes  rules 
thai  are  already  in  effect  and  enforceable 
at  the  county  level. 

The  Agency  has  reviewed  this  request 
for  the  revision  of  the  Federally- 
approved  State  Implementation  Flan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15,  1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment  due  to  the  fact  that 
the  WCAPCD  ordinance  does  not 
constitute  a  relaxation  of  the  existing 
local  or  State  rules. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  hied  in  the  United 
State  Court  of  Appeals  for  the 
appropriate  circuit  by  July  12, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  rule  may  be  filed,  and  shall 
not  postpone  the  effectiveness  of  such 
rule  or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  hicorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Particulate  matter.  Sulfur  dioxide. 

Note — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Michigan  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1 ,  1982. 

Dated;  April  26.  1993. 
Carol  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  X— Michigan 

2.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(92)  to  read  as 
follows: 


152.1170.    ktontlflcatlon  of  plan. 

(c)«   *   ' 

(92)  On  October  10. 1986.  the  State  of 
Michigan  supported  portions  of  the 
revised  Wayne  County  Air  Pollution 
Control  Division  Air  Pollution  Control 
Ordinance  as  approved  by  Wayne 
County  on  September  19, 1985,  as  a 
revision  to  the  Michigan  State 
Implementation  Plan. 

(i)  Incorporation  by  reference. 

(A)  Chapters  1.  2.  3,  5  (except  for  the 
portions  of  Chapter  5.  section  501,  of  the 
Wayne  County  Ordinance  which 
incorporate  by  reference  the  following 
parts  of  the  State  rules:  The  quench 
tower  Umit  in  Rule  336.1331.  Table  31, 
Section  C.8;  the  deletion  of  the  limit  in 
Rule  336.1331  for  coke  oven  coal 
preheater  equipment;  and  Rule 
336.1355),  8  (except  section  802).  9,  11. 
12,  13  and  appendices  A  and  D  of  the 
Wayne  County  Air  Pollution  Control 
Division  (WCAPCD)  Air  Pollution 
Control  Ordinance  as  approved  by 
WCAPCD  on  September  19,  1985. 

IFR  Doc.  93-11336  Filed  5-12-93;  8:45  am] 
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40  CFR  Pari  52 

(Wl  1 3-2-5841 ;  FRL-4654-6J 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin; 
Rhinelander  Sulfur  Dioxide  Attainment 
and  Maintenance  Plan 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  On  January  5.  1993.  USEPA 
proposed  to  disapprove  Wisconsin  rule 
NR  418.07  as  a  revision  to  Wisconsin's 
State  Implementation  Plan  (SIP)  for 
sulfur  dioxide  (SO2).  This  SIP  revision 
request,  submitted  by  the  State  on  April 
28,  1989,  to  satisfy  the  requirements  of 
the  Clean  Air  Act  (CAA),  regulates 
certain  sources  of  SO2  in  Rhinelander, 
Wisconsin.  No  public  comments  were 
received  on  USEPA 's  proposed  action. 
USEPA  is  disapproving  this  revision 
request  in  this  action. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  June  14,  1993. 
ADDRESSES:  Copies  of  the  SIP  revisions 
and  USEPA 's  analysis  are  available  for 
inspection  during  normal  business 
hours  at  the  following  address:  (It  is 
recommended  that  you  telephone  Sheila 
Breen  at  (312)  686-6053.  before  visiting 
the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency, 
Region  5.  Air  and  Radiation  Division. 
Regulation  Development  Section.  Air 


Toxics  and  Radiation  Branch  (AT-18J). 
77  West  Jackson  Boulevard.  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Breen,  Air  Toxics  and  Radiation 
Branch  (AT-18J).  U.S.  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard.  Qiicago.  Illinois  60604, 
(312) 886-6053. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary 

On  January  5.  1993.  USEPA  proposed 
to  disapprove  Wisconsin  rule  NR  418.07 
as  a  revision  to  Wisconsin's  SO2  SIP  (58 
FR  326).  This  revised  rule,  submitted  by 
Wisconsin  to  USEPA  on  April  28.  1989. 
regulates  certain  sources  of  SO2 
constructed  before  April  1. 1985. 
located  within  the  corporate  boundaries 
of  Rhinelander,  Wisconsin.  A  paper  mill 
(Rhinelander  Paper  Company)  is  the 
only  source  presently  affected  by  the 
rule's  limits.  The  limits  for  each  SO2 
source  in  the  proposed  SIP  revision  are 
summarized  in  NR  418.07  and  were 
detailed  in  USEPA's  January  5,  1993. 
Notice  of  Proposed  Rulemaking  (NPR). 
Background  information  for  USEPA's 
NPR  is  contained  in  the  January  5,  1993. 
Federal  Register  and  will  not  be 
repeated  here. 

II.  Analysis  of  State  Submittal 

USEPA  has  reviewed  the  technical 
analyses  that  were  submitted  in 
conjunction  with  the  Rhinelander  SO2 
rule  and  is  disapproving  the  SIP 
revision  for  two  reasons.  First,  the 
Industrial  Source  Complex  (ISC)  model 
used  by  WDNR  has  been  shown  to 
underpredict  ambient  SO2 
concentrations  in  the  Rhinelander  area. 
Second,  the  USEPA  has  determined  that 
the  rollback  analysis  used  by  WDNR  to 
technically  support  all  of  the  limits  in 
section  NR  418.07  (except  those  in 
subsection  (l)(a)(l))  does  not  adequately 
ensure  that  the  NAAQS  will  be  attained 
at  these  emission  limitations.  A  more 
detailed  account  of  these  two 
deficiencies  is  provided  in  the 
November  16,  1989,  and  October  11, 
1990,  technical  support  documents  for 
the  NPR  and  in  the  January  5,  1993. 
NPR. 

III.  Public  Comments 

On  January  5,  1993.  USEPA  proposed 
disapproval  of  this  SIP  submittal  and 
requested  public  comment.  The  public 
comment  period  closed  on  February  4. 
1993.  and  no  comments  were  received. 

rv.  Rulemaking  Action 

USEPA  is  disapproving  section  NR 
418.07:  Rhinelander  RACT  Sulfur 
Limitations  as  a  revision  to  Wisconsin's 
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State  Implementation  Plan  because  the 
State  has  not  shown  that  the  rule 
provides  for  attainment  and 
maintenance  of  the  SOz  NAAQS 
consistent  with  all  applicable 
requirements  of  the  CAA.  These 
requirements  include  sections  110(a)(2) 
and  191(b)  of  the  CAA,  as  amended  in 
1990.' 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  hiture 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  Ught  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989,  (54  FR  2214-2225). 
On  January  6,  1989.  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA 's 
request. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  12. 1993.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  e^ectiveness  of  such  a 
rule.  This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (Section  307(b)(2).) 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments.  As 
discussed  above,  the  Agency  has 
determined  that  this  action  does  not 
conform  with  those  requirements. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Reporting  and 
recordkeeping  requirements,  Sulfiir 
oxides. 

Authority:  42  U.S.C  7401-7671(q). 


'  Section  191(b)  requires  Stales  with  areas 
designated  primary  aonatlauunent  for  SO}  to 
submit  to  the  Administrator  an  "applicable 
implementation  plan  meeting  the  requirements  of 
this  part". 


Dated:  March  24. 1993. 
Valdaa  V.  Adunkut, 
Regional  Administrator. 
fPR  Doc.  93-11332  Filed  5-12-93;  8:45  amj 
BHXMQ  cooc  wao-ao-r 

40  CFR  Part  52 

[PA  10-3-5610;  A-1-fRL-4615-3] 

Approval  and  Promuigation  of 
Implementation  Plans;  Pennsylvania; 
Correction  of  Reasonably  Available 
Control  Technology  Regulations  for 
Certain  Sources  of  Volatile  Organic 
Compounds 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Pennsylvania.  These  revisions  make  the 
changes  required  by  the  Clean  Air  Act. 
as  amended  in  1990  (the  Act), 
pertaining  to  the  correction  of  State 
volatile  organic  compound  (VOC) 
regulations  consistent  with  the  EPA- 
guidance  provided  in  the  Control 
Technique  Guidelines  (CTGs).  The 
intended  effect  of  this  action  is  to 
approve  the  revisions  to  the 
Pennsylvania  SIP  pertaining  to  gasoline 
marketing,  recordkeeping,  surface 
coating,  graphic  arts,  deletion  of  the 
generic  bubble  regulation,  seasonal 
operation  of  auxiliary  incineration 
equipment,  compliance  schedules,  and 
synthesized  pharmaceutical  products. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  June  14,  1993. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107;  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
Attention:  Jerry  Kurtzweg;  and 
Commonwealth  of  Pennsylvania 
Department  of  Environmental  Resources 
Bureau  of  Air  Quality  Control.  P.O.  Box 
2357.  Executive  House — 2nd  &  Chestnut 
Streets.  Harrisburg.  PA  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl.  Air.  Radiation,  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency.  Regicm  III.  (215) 
597-9337. 

SUPPLEMENTARY  INFORMATION:  On  August 
11, 1992  (57  FR  35771).  EPA  published 
a  Notice  of  Proposed  Rulemaking  (NPR) 
for  the  Commonwealth  of  Pennsylvania. 


The  formal  SIP  revision  was  submitted 
by  Pennsylvania  on  August  15,  1991. 
The  NPR  proposed  approval  of  changes 
to  25  Pennsylvania  Code  Chapters  121 
and  129,  ptertaining  to  the  regulation  of 
VOC  sources.  Specifically,  these 
changes  are: 

(1)  The  geographic  expansion  of  the 
Stage  I  vapor  recovery  regulations  and 
the  removal  of  certain  exemptions  in  the 
Stage  I  regulations  (Section  129.61); 

(2)  Improved  recordkeeping  and  a 
requirement  that  any  alternative 
compliance  methods  not  specified  by 
the  regulations  must  be  approved  by 
EPA  as  SIP  revisions  (Section  129.51); 

(3)  The  removal  of  certain  exemptions 
for  bulk  terminals  and  bulk  plants 
(Sections  129.59  and  129.60,  including 
the  corresponding  definitional  changes 
in  Section  121.1); 

(4)  The  lowering  of  certain 
applicability  levels  for  certain  surface 
coating  processes  and  expanded 
geographic  applicability  of  the  surface 
coating  regulations  (Section  129.52); 

(5)  Removal  of  the  generic  bubble 
provision  (Sedion  129.53); 

(6)  The  change  in  the  regulation 
pertaining  to  the  seasonal  operation  of 
incineration  equipment  (Section 
129.54); 

(7)  Promulgation  of  compliance 
schedules  (Section  129.66); 

(8)  Promulgation  of  graphic  arts 
applicabiUty  levels  (Section  129.67); 
and, 

(9)  The  corrections  to  the  regulation 
for  the  manufacture  of  synthesized 
pharmaceutical  products  (Section 
129.68). 

This  submittal  was  part  of  a  larger 
package  which  also  included  the 
definitions  and  emission  standards  for 
wood  furniture  coating.  On  October  11, 
1991,  EPA  returned  the  wood  furniture 
regulation  portion  of  the  package  to 
Pennsylvania  because  adequate 
technical  support  had  not  been 
provided  with  the  submittal  and  the 
submittal  was,  consequently, 
determined  to  be  incomplete.  Therefore, 
this  notice  addresses  the  August  15, 
1991  submittal  with  the  exception  of  the 
wood  furniture  regulations  and 
applicable  definitions. 

Other  specific  elements  of  these 
revisions  and  the  rationale  for  EPA's 
final  action  are  explained  in  the  NPR 
and  the  accompanying  technical 
support  document  (TSD)  and  will  not  be 
restated  here.  Comments  were  received 
from  one  commenter.  The  comments  are 
summarized  below  and  followed  by 
EPA's  responses. 

Comment  #1:  Pennsylvania  failed  to 
provide  adequate  notice  and 
opportunity  for  comment  on  changes  in 
the  method  for  calculating  compliance 
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with  the  VCXI  emission  standard  for 
surface  coating  processes. 

Besponse:  In  response  to  EPA 
comments  during  the  state's  notice  and 
comment  period  on  the  proposed 
regulations,  Pennsylvtmia  revised  the 
method  for  calculating  compliance  with 
its  surface  coating  standard.  The  final 
regulation.  25  Pa.  Code  §  121.52(b),  uses 
7.36  pounds  per  gallon  (lb/gal)  as  the 
standard  solvent  density  for  surface 
coating  processes. 

Pennsylvania  was  not  required  to 
commence  a  second  notice  and 
comment  period  to  address  this  change 
in  its  proposed  regulation.  The  purpose 
of  a  public  notice  and  comment  period 
by  the  state  on  a  proposed  regulation  is 
to  solicit  comments  and  additional 
pertinent  information  about  the 
proposal.  It  is  often  the  case  that, 
pursuant  to  public  comment  on  the 
proposal,  pertinent  information 
becomes  known  and  is  factored  into  the 
stalte's  final  version  of  the  regulation. 
Pennsylvania  made  the  changes  to  its 
proposed  surface  coating  regulatior^s  in 
response  to  comments  submitted  during 
the  public  comment  period.  These 
comments  were  made  part  of  the  public 
record  of  the  state's  rulemaking  to  adopt 
these  regulations. 

Ck)mment  »2.The  use  of  7.36  lb/gal 
solvent  density  alters  the  basis  for 
cotnpliance  determinations  and  causes 
difficuhy  in  the  implementation  of  the 
regulations. 

Besponse.  The  7.36  lb/gal  solvent 
density  factor  was  used  by  EPA  in  the 
development  of  the  emission  standards 
for  surface  coating  sources  published  in 
tfie  Control  Technique  Guidelines 
(CTGs).  These  CTGs  were  issued  by  EPA 
as  guidance  for  States  to  use  in  the 
development  of  its  regulations. 
Pennsylvania's  proposal  to  change  its 
regulations  is  in  direct  response  to 
EPA's  1988  and  1989  SIP  calls  and  to 
Section  182  (a)(2)(A)  of  the  Act,  all  of 
which  require  that  States  correct  (or 
supplement)  reasonably  available 
control  technology  (RACT)  regulations. 
(See  August  11,  1992  Federal  Register 
notice  and  accompanying  TSD  for 
discussion  of  SIP  calls.)  Pennsylvania's 
adoption  of  a  standard  7.36  lb/gal 
solvent  density  factor  corrects  a 
deficiency  in  its  prior  regulations.  The 
use  of  this  standard  solvent  density  is 
required  in  order  to  convert  the  lb  VOC/ 
gal  coating  less  water  emission 
standards  into  the  solids-based 
equivalent  standard,  lbs  VOC/gal 
coating  solids.  It  is  necessary  to  convert 
the  emission  standard  to  its  solids-based 
equivalent  to  ensure  that  VOC  emissions 
will  be  actually  reduced.  Comparison  of 
the  actual  coating  with  the  emission 
standard  on  a  solids  equivalent  basis 


ensures  that  this  is  true.  The  amount  of 
solids  in  a  coating  determines  how 
much  of  that  coating  is  needed  to  paint 
an  object.  The  more  coating  solids  a 
coating  has.  the  less  coating  that  will 
need  to  be  used  to  coat  the  same  object. 
Using  less  VOC  bearing  coatings  will 
result  in  less  VOC  emissions. 
Standardizing  the  comparisons  of 
surface  coatings  on  the  basis  of  coating 
solids  allows  a  true  comparison  of  VOC 
emissions  of  one  coating  to  another. 

Standardizing  the  solvent  density  of 
the  emission  standards  to  7.36  lbs/gal. 
which  was  used  in  the  development  of 
those  standards,  is  expected  to  make 
implementation  of  the  surface  coating 
regulations  more  consistent.  In  the  past, 
emission  standards  were  not  always 
converted  to  their  solids  based 
equivalent  standards.  Consequently, 
sources  subject  to  the  same  regulation 
were  not  necessarily  meeting  the 
equivalent  emission  standard.  There  is 
expected  to  be  more  certainty  and 
consistency,  resulting  in  real  emission 
reductions,  when  this  method  of 
converting  emission  standards  to  a 
solids  based  equivalent  standard  is 
used.  Moreover.  EPA  has  used  this 
method  of  determining  compliance  and 
has  found  it  to  be  a  practical  way  to 
calculate  emissions. 

Comment  U3:  The  use  of  7.36  lb/gal 
solvent  density  is  too  simplistic  and 
will  not  result  in  lower  VOC  emissions 
in  all  cases. 

Besponse:  As  discussed  above  in  the 
response  to  comment  #2.  the  use  of  the 
7.36  lb/gal  solvent  density  is  meant  to 
correct  a  deficiency  in  the  Pennsylvania 
regulation  which  had  previously  not 
standardized  its  compliance 
calculations.  In  all  cases,  the  use  of  the 
7.36  lb/gal  solvent  density  will  result  in 
arriving  at  a  solids-based  equivalent 
emission  standard  for  the  individual 
surface  coating  categories  in  a  manner 
consistent  with  the  development  of 
those  emission  standards  as  reasonably 
available  control  technology  (RACT). 

A  detailed  evaluation  oitnese  SIP 
revisions  has  been  performed  by  EPA  in 
a  technical  support  document  (TSD)  for 
this  action.  A  copy  of  this  TSD  is 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  notice. 

Final  Action 

EPA  is  approving  the  changes  in  the 
Pennsylvania  VOC  regulations,  Chapters 
121  and  129,  pertaining  to  Stage  I  vapor 
recovery,  surface  coating,  graphic  arts, 
recordkeeping,  gasoline  marketing, 
pharmaceutical  products,  and 
compliance  schedules  because  they  are 
consistent  with  the  Act.  These  changes 
represent  Pennsylvania's  partial 


response  to  the  May  26, 1988  and  the 
November  8,  1989  SIP  calls. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

f>lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U  S  C  603 
and  604.  Alternatively,  EPA  m^y  cortify 
that  the  rule  will  not  have  a  sipiifir^nt 
impact  on  a  substantial  numlHraf  snail 
entities.  Small  entities  induditaHll 
businesses,  small  not-for-profit  ■ 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  tlie  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
rea.sonableness  of  state  action.  The 
Clofan  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(n)(2). 

This  rulemaking  action,  approving 
changes  to  Chapters  121  and  129  of  the 
Pennsylvania  rtjgulations  pertaining  to 
Stage  I  vapor  recovery,  surface  coating, 
graphic  arts,  deletion  of  the  generic 
bubble  regulation,  recordkeeping, 
gasoline  marketing,  pharmaceutical 
products,  and  compliance  schedules, 
has  been  classified  as  a  Table  2  action 
by  the  Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  EPA  has  submitted  a 
request  for  a  permanent  waiver  for 
tables  2  and  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  approval  of 
revisions  to  the  Pennsylvania  State 
Implementation  Plan  regarding  Chapters 


121  and  129.  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  13. 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Incorporation  by  reference,  Lead. 
Nitrogen  dioxide,  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  February  23. 1993. 
W.T.  Wisniewski. 
Acting  Regional  Administrator.  Region  III. 

Part  52  of  Chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(79)  to  read  as 
follows: 

S  52.2020    Identification  of  plan. 

(c)  •  •   • 

(79)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Resources  on  August  15 
1991. 

(i)  Incorporation  by  reference. 

(A)  Letter  firom  the  Pennsylvania 
Department  of  Environmental  Resources 
dated  August  15. 1991  submitting 
revision  to  the  Pennsylvania  State 
Implementation  Plan,  pertaining  to 
Chapters  121  and  129  of  the 
Pennsylvania  regulations  pertaining  to 
Stage  I  vapor  recovery,  surface  coating, 
graphic  arts,  deletion  of  the  generic 
bubble  regulation,  recordkeeping, 


gasoline  marketing,  pharmaceutical 
products,  and  compliance  schedules. 
(B)  The  definitions  of  bulk  gasoline 
plant,  bulk  gasoline  terminal,  clear  coat, 
and  miscellaneous  metal  parts  and 
products  found  in  Chapter  121.1, 
Chapter  129.51  (a)  (1)  through  (6),  (b), 
and  (c).  Chapter  129.52  (a)  through  (e). 
Table  I,  10. (a)  topcoats  for  locomotives 
and  heavy-duty  trucks  and  10.  (b) 
hopper  cars  and  tank  car  interiors, 
deletion  of  Chapter  129.53  (now 
reserved).  Chapter  129.54.  Chapter 
129.59,  Chapter  129.60,  Chapter  129.61. 
Chapter  129.66,  Chapter  129.67,  and 
Chapter  129.68  published  in  the 
Pennsylvania  Bulletin  dated  August  3, 
1991  (Vol.  21.  no.  31.  pages  3406-3416). 
These  regulations  were  made  effective 
on  August  3. 1991. 

[PR  Doc.  93-11337  Filed  5-12-93;  8:45  am) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  parocipate  in  the 
aiie  making  prior  to  the  adoption  of  the  firwl 
nJes. 


COMMOOfTY  FUTURES  TRADING 
COMMISSION 

IT  CFR  Parti 

Fees  for  Registered  Futures 
Association  and  Exchange  Rule 
Enforcement  and  Financial  Reviews 

ACCNCY:  Conimodity  Futures  Trading 

Commission. 

ACTJON:  Proposed  rule. 

SUMMARY:  The  Commission  periodically 
adjusts  fees  charged  for  certain  program 
services  rendered.  In  this  regard,  the 
staff  recently  reviewed  the 
Commission's  formula  for  charging  fees 
far  registered  futures  association  and  • 
exchange  rule  enforcement  and 
financial  reviews  (17  CFR  part  1).  After 
anplyzing  the  data  contained  in  this 
reiview  the  Commission  has  decided  to 
propose  an  amendment  to  its  formula 
for  determining  fees  charged  to 
exchanges  from  one  based  only  on 
actual  costs  to  one  based  on  actual  costs 
which  also  considers  trading  volume. 
DATES:  Comments  must  be  received  on 
or  before  July  12.  1993. 
ADDRESSES:  Comments  on  the  proposed 
amendment  should  be  sent  to  Jean  A. 
Webb,  Secretary  to  the  Commission, 
2033  K  Street  Washington.  DC  20581. 
Comments  should  refer  to  FY  1993 
Service  Fees. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Smith.  Special  Assistant  to  the 
Executive  Director,  Office  of  the 
Executive  Director,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW..  Washington,  DC  20581,  telephone 
number  202  254-6090. 
SUPPLEMENTARY  INFORMATION:  The 
Futures  Trading  Act  of  1982,  {Pub.  L. 
97-444.  96  Stat.  2294.  2326.  January  11. 
1983)  amended  section  26  of  the  Futures 
Trading  Act  of  1978  (7.  U.S.C.  16a)  to 
add  specific  authority  for  the 
Commission: 

To  promulgate,  after  notice  and 
opportunity  for  hearing  a  schedule  of 


For  a  broader  discussion  of  (he  history  of 
Copamission  fees,  see  52  FR  46070  (Dec.  4.  1987). 


appropriate  fees  to  be  charged  for  services 
rendered  and  activities  and  functions 
perfomicd  by  the  Commission  in  conjunction 
with  its  administration  and  enforcement  of 
the  Commodity  Exchange  Act:  Provided  that 
the  fees  for  any  specific  service  or  activity  or 
function  shall  not  exceed  the  actual  cost 
thereof  to  the  Commission. 

The  Conference  Report  accompanying 
the  legislation  (H.R.  Rep.  No.  964.  97th 
Cong.  2nd  Sess.  57  (1982)1  states  that 
"the  conferees  intend  that  the  fee 
schedule  addressed  by  the  Conference 
substitute  be  strictly  limited  to 
Commission  activities  directly  related  to 
"eight  enumerated  Commission 
functions  including  registered  futures 
association  and  contract  market  rule 
enforcement  reviews  and  financial 
reviews". 

The  formula  for  determining  these 
fees  was  last  amended  on  May  11. 1990 
(55  FR  19725)  when  the  formula 
changed  from  65%  to  100%  of  actual 
average  three-year  costs. 

Under  the  proposed  fee  the  total 
amount  which  would  be  collected  by 
the  Commission  would  still  be  based 
upon  the  average  costs  incurred  by  the 
Commission  in  conducting  rule 
enforcement  and  financial  reviews 
during  the  previous  three  fiscal  years. 
The  proposal  would  provide  relief  for 
low-volume  exchanges  as  explained 
below.  Under  the  proposal,  the 
Commission  would  continue  to 
calculate  actual  costs  and  determine 
percentages  each  year  based  upon 
exchange  trade  volume.  Thereafter,  the 
Commission  would  publish  a  list  of  the 
annual  fees  for  each  exchange. 

I.  Computation  of  Fees 

In  accordance  with  the  Futures 
Tradinjg  Act  of  1982  (7  U.S.C.  16a)  the 
Commission  has  established  fees  for 
certain  activities  and  functions 
performed  by  the  Commission.'  In 
calculating  the  actual  cost  of  performing 
registered  futures  association  and 
exchange  rule  enforcement  and 
financial  reviews  the  Commission  takes 
into  account  personnel  costs,  benefits 
and  administrative  costs. 

The  Commission  first  determines 
personnel  costs  by  extracting  data  from 
the  agency's  Management  Accounting 
Structured  Code  (MASC)  system. 
Employees  of  the  Commission  reco.d 
the  time  spent  on  each  project  under  the 
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MASC  system.  The  Commission  then 
adds  an  overhead  factor  for  benefits, 
including  retirement,  insurance  and 
leave,  based  on  a  government-wide 
standard  established  by  the  Office  of 
Management  and  Budget  in  Circular  A- 
76.  An  overhead  factor  is  also  added  for 
general  and  administrative  costs,  such 
as  space,  equipment  and  utilities.  These 
general  and  administrative  costs  are 
derived  by  computing  the  percentage  of 
Commission  appropriations  spent  on 
these  non-personnel  items.  The 
overhead  calculations  fluctuate  slightly 
due  to  changes  in  government-wide 
benefits  and  the  percentage  of 
Commission  appropriations  applied  to 
non-personnel  costs  from  year  to  year. 
The  actual  overhead  factor  for  the 
preceding  fiscal  years  is  as  follows:  FY 
1990—98%:  FY  1991—94%;  Fy  1992— 
99. 

Once  the  total  personnel  costs  and 
overhead  for  each  project  have  been 
determined,  the  costs  for  FY  1990,  FY 
1991  and  FY  1992  are  averaged.  This 
results  in  a  calculation  of  the  average 
annual  costs  for  each  project  over  the 
three-year  period.  The  average  annual 
costs  for  rule  enforcement  reviews  and 
financial  reviews  for  each  exchange  are 
as  follows: 


FY  1990-1992 

Exchange 

average  an- 

nual costs 

Chicago  Board  of  Trade 

$212,959.11 

Chicago      Mercanttle      Ex- 

change   

216,088.48 

Comnr>odity  Exchange,  Inc  ... 

106,396.81 

Coffee,    Sugar   and    Cocoa 

Exchange  

78,137.34 

New    York    Mercantile    Ex- 

ctiange  

94.035  16 

New  York  Cotton  Exchange  . 

129,969  30 

Kansas  City  Board  of  Trade  . 

52.919.18 

New  York  Futures  Exchange 

149.498  63 

Minneapolis  Grain  Exchange 

69,220.55 

Philadelphia  Board  of  Trade 

4,056.41 

Amex   ComnrKXlity   Corpora- 

tion  

1,507.53 

Total 

1.114,788.51 

The  average  annual  cost  for  the 
National  Futures  Association  is 
$319,438.13. 

Under  the  proposal,  the  Commission 
would  look  at  volume  for  the  three  fiscal 
years  to  determine  the  actual  volume  for 
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each  exchange  and  its  percentage  of 
total  trading  volume  across  all 
exchanges  during  that  same  period. 


Exchange 


Chkaflo  Board  of  Trade 

Chicago  Mercantile  Exchange  

Commodity  Exchange,  Inc  

Coffee,  Sugar  and  Cocoa  Exchange 

New  YofV  Mercantite  Exchange 

New  Yortc  Cotton  Exchange 

Kansas  City  Board  of  Trade 

New  York  Futures  Exchange  

MinoMpdis  Grain  Exchange  

PhiladeJpWa  Board  of  Trade  

Amex  Commodity  Corporation 

Totsrf 


Three  years 
average  vol- 
ume 


450 

334 

50 

31, 

127, 

12, 

4, 

4, 

1, 


.833.151 
,384,010 
604,292 
198,484 
408,895 
545.785 
316,023 
788,844 
766,214 
68.990 
0 


1,017,914,688 


Percentage 


41.2899 

32.8499 

4.9714 

3.0649 

12.5167 

1.2325 

.4240 

.4705 

.1735 

.0068 

.0 


100,0000 


The  formula  for  calculating  the  fee 
would  be  as  follows: 

0.5a  +  0.5vt 
where: 

a  =  actual  cost 

V  =  %  of  total  volume 

t  =  total  cost  for  all  exchanges 

If  the  calculated  fee  using  this  formula 
were  higher  than  actual  costs  the 
exchange  would  pay  only  actual  costs. 
If  the  calculated  fee  using  the  formula 
were  less  than  actual  costs  then  the 
exchange  would  pay  the  calculated  fee. 
No  exchange  would  pay  more  than 
actual  costs.  Also,  if  an  exchange  had  no 
volume  over  the  three  year  period  they 
would  pay  a  flat  50%  of  actual  costs. 
The  National  Futures  Association, 
under  the  proposal,  would  continue  to 
be  charged  100%  of  its  actual  costs. 

For  example: 

The  Minneapolis  Grain  Exchange  had 
an  actual  cost  of  $69.220.55(a),  and  its 
three-year  volume  was  0.1735%  of  the 
total  three  year  volume.  Based  upon  this 
the  fee  for  FY  would  be: 

(.5)($69,220.55)  + 
(.5)(.001735)($1. 114, 788.51)  =  or 
34.610.27  +  967.09  =  35,577.36 
The  fee  for  the  Minneapolis  Grain 
Exchange  would  be  $35,577.  Based 
upon  the  formula  the  fees  for  all  of  the 
exchanges  for  FY  1993  would  be: 


Exchar>ge/^FA 


Exchange/NFA 


Ctwcago  Board  of  Trade 

Chicago  Mercantile  Exchange  ... 

Commodity  Exctiar>ge.  Inc  

Coffee,   Sugar  and  Cocoa  Ex- 

ctvknge  

New  York  Mercantile  Exchange  . 

New  York  Cotton  Exchange 

Kansas  City  Board  of  Trade 

New  York  Futures  Excf^ange  

Minneapolis  Grain  Exchange  

Philadelphia  Board  of  Trade  

Amex  Commodity  Corporation  ... 


Fee 


$212,959 

216,088 

80.909 

56,152 
94,035 
71,855 
28.823 
77.372 
35.577 
2,066 
754 


National  Futures  Association 
Total 


Fee    DEPARTMENT  OF  THE  TREASURY 


319.438    Internal  Revenue  Service 


^  196.028     26CFRPart31 


As  in  the  calculation  of  previous  year 
fees,  the  FY  1992  fee  for  the  Chicago 
Board  of  Trade  would  include  the 
MidAmerica  Commodity  Exchange  and 
the  Chicago  Rice  and  Cotton  Exchange. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et.  seq..  requires 
that  agencies  consider  the  impact  of 
those  rules  on  small  businesses.  The 
fees  implemented  in  this  release  affect 
contract  markets  (also  referred  to  as 
"exchanges")  and  registered  futures 
associations.  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et.  seq.,  47  FR  18618 
(April  30,  1982).  Registered  futures 
associations  also  are  not  considered 
"small  entities"  by  the  Commission. 
Therefore,  the  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  contract  markets  or  registered  futures 
associations.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  that  the  fees  implemented 
herein  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Issued  in  Washington.  DC  on  May  7th, 
1993,  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  93-11303  Filed  5-12-93;  8:45  am) 
BNXMG  COOE  Oei-OI-M 


(EE-63-92] 
RIN  1545-AR08 

Update  of  Railroad  Retirement  Tax  Act 
Regulations 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
Railroad  Retirement  Tax  Act  (RRTA). 
These  proposed  regulations  update  the 
existing  RRTA  regulations  by  removing 
obsolete  provisions  and  adding  new 
provisions  to  reflect  the  statutory 
changes  that  have  occurred  since  the 
publication  in  1964  of  the  existing 
RRTA  regulations.  In  addition,  because 
Tier  I  of  the  RRTA  mirrors  the  Federal 
Insurance  Contributions  Act  (FICA). 
these  proposed  regulations  generally 
cross-reference  the  definition  of 
compensation  under  the  RRTA  to  the 
definition  of  wages  under  the  FICA.  The 
proposed  regulations  will  provide  both 
railroad  employers  and  Service 
personnel  with  the  guidance  necessary 
to  comply  with  the  law. 
DATES:  Written  comments  must  be 
received  by  July  12, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for  August 
30,  1993,  at  10  a.m.  must  be  received  by 
August  9, 1993. 

ADDRESSES:  Send  all  submissions  to: 
Internal  Revenue  Service.  P.O.  Box 
7604.  Ben  Franklin  Station,  Attention: 
CC:CORP:T:R  (EE-63-92).  Washington, 
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DC  20044.  The  public  bearing  will  b« 
held  in  the  IRS  Auditorium.  Seventh 
Floor.  7400  Coiridor,  1111  Constitution 
Ave..  NW..  Washington,  DC.  20224. 
FOR  FURTHER  INPOMUTiON  CONTACT:  }e$Xi 
M.  Whalert  (202r  622-6040  coocaming 
ihe  regulations;  and  Carol  Savage,  (202) 
622-8452  concerning  the  hearing  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  This 
document  contains  proposed 
amendments  to  the  Employment  Tax 
Regulations  (26  CFR  part  31)  under 
sections  3201  through  3231  of  the 
Internal  Revenue  Code  (Code).  The 
proposed  regulations  are  to  be  issued 
uiHler  the  authority  of  section  7805. 

Background 

The  federally  administennl  retirement 
system  for  railroad  employttes  was 
created  in  the  ig30's.  This  system 
provides  benefits  similar  to  those  under 
the  social  security  system  as  well  as 
benefits  similar  to  those  under  private 
pension  plans.  Benefits  under  the 
railroad  retirement  system  are 
administered  by  the  Railroad  Retirement 
Board  (the  Board).  The  Railroad 
Retirement  Tax  Act  (RRTA).  which 
provides  the  funding  for  the  railroad 
retirement  system,  is  administered  by 
the  Internal  Revenue  Service.  The 
existing  RRTA  regulations  generally 
were  issued  in  1964  and  are  outmoded 
due  to  the  passage  of  subsequent 
legislation. 

"Hie  Railroad  Retirement  Act  of  1937, 
which  provides  for  benefits,  was 
completely  revised  by  the  Railroad 
Retirement  Act  of  1974  (Pub.  L.  93-445) 
(the  1974  Act).  Prior  to  the  1974  Act,  a 
railroad  worker  could  be  entitled  to 
benefits  under  both  the  social  security 
system  and  the  railroad  retirement 
system.  A  railroad  worker  covered 
under  both  systems  received  greater 
benefits  than  a  worker  covered  under 
only  one  of  the  systems.  The  1974  Act 
phased  out  these  dual  railroad 
retirement  and  social  security  benefits 
and  coordinated  the  benefit  structures  of 
the  two  systems. 

Under  the  1974  Act.  the  RaibtMd 
Retirement  system  was  separated  into 
two  tiers  that  are  funded  by  payroll 
taxes  paid  by  employees  and  emplojrers. 

Tier  I  benefits  are  designed  to  oe 
equivalent  to  social  security  benefits. 
Benefits  under  Tier  I  are  based  on 
railroad  service  plus  any  credits  earned 
fit)m  social  security  service.  Tier  I 
benefits  received  after  1983  are  subfect 
to  federal  income  taxation  in  the  same 
manner  as  social  security  benefits. 

Tier  n  benefits  are  additional  benefits 
based  only  on  railroad  emplojrment  and 
are  analogous  to  private  emj^oyer-paid 


peasioDa.  Tier  U  benefits  are  treated  as 
private  penskuM  lor  federal  iacome  tax 
purposes. 

Ttie  Raibtwd  Retirement  Solvency  Act 
of  1983  (Pubi.  9876)  amended  both  the 
1974  Act  «Bd  the  RRTA.  Ac  a  result  of 
these  changes,  the  Tier  I  tax  is  virtually 
identical  to  the  FICA  Ux.  The  Tier  I  tax 
is  imposed  on  employers,  employees, 
and  employee  representatives  (a  group 
unique  to  the  railroad  industry)  at  the 
same  rate  as  the  tax  imposed  under  the 
PICA.  The  Tier  I  tax  is  imposed  on 
compensation  paid  up  to  the  PICA 
annual  wage  ceiling.  Prior  to  these 
legislative  changes,  the  RRTA  tax  was 
imposed  on  compensation  earned  up  to 
a  monthly  amount  equal  to  one-twelfth 
of  the  annual  PICA  wage  base. 

Along  with  conforming  the  structure 
of  the  RRTA  to  parallel  that  of  the  PICA, 
the  exclusions  from  the  definition  of 
compensation  under  the  RRTA  now 
generally  mirror  the  exclusions  from  the 
definition  of  wages  under  the  PICA. 
These  exclusions  include  such  items  as 
contributions  to  or  distributions  from 
qualified  plans,  payments  under 
cafeteria  plans,  and  benefits  that  are 
excluded  from  gross  income  under 
various  Code  sections,  including  117 
(qualified  scholarships).  120  (qualified 

£oup  legal  services),  and  132  (fringe 
nefits).  Also,  the  treatment  of  deferred 
compensation  arrangements  and 
employer-paid  Hfe  insuranc»  premiums 
under  the  RRTA  is  now  the  same  as  the 
treatment  under  the  PICA. 

Also  excluded  from  compensation 
under  the  RRTA  is  remuneration  for 
service  performed  by  certain 
nonresident  alien  individuals 
temporarily  in  the  United  States.  This 
provision  has  the  same  effect  as  a  FICA 
provision.  However,  under  the  FICA, 
service  performed  by  these  individuals 
is  excluded  from  employment,  while 
under  the  RRTA,  service  performed  by 
these  individuals  is  not  excluded  from 
employment,  but  the  amount  they 
receive  is  excluded  from  compensation. 

Some  exclusions  were  added  to  the 
RRTA  and  the  FICA  simultaneously. 
Exclusions  that  already  existed  in  the 
PICA  were  added  to  the  RRTA  in 
subsequent  legislation  in  order  to  keep 
the  systems  parallel.  However,  the 
exclusions  from  the  PICA  for  amounts 
received  for  moving  expenses  under 
section  217  of  the  Code  and  amounts 
received  under  dependent  care 
assistance  programs  under  section  129 
of  the  Code  are  not  presently  mirrored 
in  the  RRTA.  In  addition,  the  PICA 
excludes  from  wages  payments  made  by 
an  employer  to  a  former  employee's 
survivor  or  estate  after  the  calendar  year 
of  the  employee's  death,  as  well  as 
certain  other  payments  made  by  an 


employer  on  or  after  the  teimination  at 
employment  becauae  of  the  employee's 
death  or  disability  retirement.  These 
provisions  are  not  mirrored  in  the 
RRTA. 

While  the  treatraant  of  tips  for  the 
employee  RRTA  tax  mirrors  the  PICA, 
tips  are  excluded  from  compensation  for 
purposes  of  the  employer  RRTA  tax. 
Sick  pay  treatment  under  the  PICA 
and  Tier  I  of  the  RRTA  are  identical. 
However,  sick  pay  is  not  ix>cluded  in 
compensation  for  purposes  of  the  Tier  11 
tax  and  the  Supplemental  Annuity  tax. 
Other  legislative  and  administrative 
changes  also  necessitate  changes  in  the 
existing  regulations.  These  changes  are 
not  substantive,  but  provide  accuracy 
and  clarity  in  the  regulations.  For 
example,  the  definition  of  "carrier"  in 
section  3231  (g)  of  the  Code  has  been 
modified.  In  addition,  if  the  amount  of 
compensation  earned  in  the  service  of  a 
local  lodge  or  division  of  a  railway-labor 
organization  is  below  a  certain  statutory 
limit,  the  pajTnent  is  excluded  from 
compensation.  This  limit  has  been 
increased. 

The  Internal  Revenue  Service,  in 
Revenue  Ruling  77-445,  1977-2  C.B. 
357,  and  Revenue  Ruling  84-91. 1984- 
1  C.B.  203,  adopted  factors  set  forth  In 
two  sections  of  regulations  promulgated 
by  the  Board.  These  regulation  sections, 
which  deal  generally  virith  who  is  an 
"employer"  subject  to  the  railroad 
retirement  system,  set  forth  the 
definition  of  "casual  service"  and  the 
factors  to  be  considered  in  determining 
whether  business  activities  of  an 
employer  can  be  segregated.  While  the 
Service  looks  at  the  san>e  factors  as  the 
Board  in  determining  who  is  an 
"employer,"  the  Service  is  not  bound  by 
the  Board's  determination  of  who  is  an 
employer. 

In  summary,  the  majority  of  the 
existing  regulations  under  the  RRTA  no 
longer  reflect  the  law.  Congress  has 
made  benefits  under  Tier  I  equivalent  to 
social  security  benefits  and  has  also 
made  the  taxing  structure  of  the  two 
systems  virtually  identical.  By  uptdating 
the  regulations  and  referencing  the 
definition  of  compensation  under  the 
RRTA  to  that  of  wages  under  tiie  PICA, 
these  proposed  RRTA  regulations 
provide  needed  guidance  and 
implement  the  congressional  goal  of 
making  the  systems  parallel.  Any  future 
guidance  concerning  wages  under  the 
PICA  will  also  apply  to  compensation 
under  the  RRTA  to  the  extent  the 
provisions  in  the  two  acts  are  the  same. 

ReKance  on  These  Proposed 

Regulations 

Taxpayers  may  rely  on  those  proposed 
regulations  for  guidance  pending  the 
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issuance  of  final  regulations.  These 
regulations  will  generally  be  effective 
for  calendar  years  beginning  after 
December  31, 1992.  If  future  regulations 
are  more  restrictive,  such  guidance  will 
be  applied  without  retroactive  effect. 

Special  Analjrsis 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  533(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(0 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  an  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  will  be  held  on 
Monday,  August  30. 1993,  in  the 
Internal  Revenue  Service  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  rules  of  §601. 601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  to  the  public 
hearing. 

Person  who  have  submitted  written 
comments  by  July  12, 1993,  and  who 
also  desire  to  present  oral  comments  at 
the  hearing  on  the  proposed  regulations, 
should  submit,  not  later  than  August  9, 
1993,  a  request  to  speak  and  an  outline 
of  the  oral  comments  to  be  presented  at 
the  hearing  stating  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  thereto. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  before  9:45 
a.m. 

An  agenda  showing  the  scbeduUng  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 


Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Jean  M.  Whalen 
of  the  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Fart  31 

Employment  taxes.  Fishing  Vessels, 
Gambling,  Income  taxes.  Penalties, 
Pensions,  Railroad  retirement.  Reporting 
and  recordkeeping  requirements.  Social 
security,  Unemployment  compensation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  part  31  are  as 
follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  AT  SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Par.  2.  Section  31.3121(aM  is 
amended  as  follows: 

1.  Paragraph  (a)  is  redesignated  as 
(a)(1). 

2.  Paragraph  (a)(2)  is  added  to  read  as 
follows: 

S31.3121(a)-1    Wages. 

(a)   *   •   • 

(2)  The  term  compensation  as  used  in 
section  3231(e)  of  the  Internal  Revenue 
Code  has  the  same  meaning  as  the  term 
wages  as  used  in  this  section, 
determined  without  regard  to  section 
3121(b)(9),  except  as  specifically  limited 
by  the  Railroad  Retirement  Tax  Act 
(chapter  22  of  the  Internal  Revenue 
Code)  or  regulation.  The  Commissioner 
may,  in  revenue  rulings,  notices,  and 
other  guidance  published  in  the  Internal 
Revenue  Bulletin,  provide  any 
additional  guidance  that  may  be 
necessary  or  appropriate  in  applying  the 
definitions  of  sections  3121(a)  and 
3231(e).  See  §601.601(d)(2)(ii)(b). 

Par.  3.  Section  31.3201-1  is  revised  to 
read  as  follows: 

i  31 .3201-1    Messurs  of  wnpioyM  tax. 

The  employee  tax  is  measured  by  the 
amount  of  compensation  received  for 
services  rendered  as  an  employee.  For 
provisions  relating  to  compensation,  see 
§  31.3231(e)-l.  For  provisions  relating 


to  the  circumstances  imder  which 
certain  compensation  is  to  be 
disregarded  for  the  purpose  of 
determining  the  employee  tax,  see 
paragraphs  (b)(1)  and  (b)(2)  of 
§31.3231(e)-l. 

Par.  4.  Section  31.3201-2  is  revised  to 
read  as  follows: 

§  31 .3201  -2    Rates  snd  computation  of 
employee  tax. 

(a)  flates— (l)(i)  Tier  I  tax.  The  Tier  I 
employee  tax  rate  equals  the  sum  of  the 
tax  rates  in  effect  under  section  3101(a) 
relating  to  old-age,  survivors,  and 
disability  insurance,  and  section 
3101(b),  relating  to  hospital  insurance. 
The  section  3101(a)  rate  is  applied  to 
compensation  up  to  the  contribution 
base  described  in  section 
3231(e)(2)(B)(i)(I).  The  secUon  3101(b) 
rate  is  applied  to  compensation  up  to 
the  contribution  base  described  in 
section  3231(e)(2)(B)(i)(n).  These 
contribution  bases  are  determined  under 
section  230  of  the  Social  Security  Act 
and  are  identical  to  the  old-age, 
survivors,  and  disability  insurance  wage 
base  and  the  hospital  insurance  wage 
base,  respectively,  under  the  Federal 
Insurance  Contributions  Act. 

(ii)  Example.  The  rule  in  paragraph 
(a)(l)(i)  of  this  section  is  illustrated  by 
the  following  example. 

Example.  A  earned  $60,000  in  1992.  The 
section  3101(a)  rate  of  6.2  percent  would  be 
applied  to  A's  compeasation  up  to  S55.500, 
the  applicable  contribution  base  for  1992. 
The  section  3101(b)  rate  of  1.45  percent 
would  be  applied  to  the  entire  $60,000  of  y^'s 
compensation  because  the  applicable 
contribution  base  for  1992  is  $130,200. 

(2)(i)  Tier  II  tax.  The  Tier  II  employee 
tax  rate  equals  the  percentage  set  forth 
in  section  3201(b)  of  the  Code.  This  rate 
is  applied  to  compensation  up  to  the 
contribution  base  described  in  section 
3231(e)(2)(B)(ii). 

(ii)  Example.  The  rule  in  paragraph 
(a)(2)(i)  of  this  section  is  illustrated  by 
the  following  example. 

Example.  A  earned  $60,000  in  1992.  The 
section  3201(b)  rate  of  4.90  percent  would  be 
applied  to  A's  compeasation  up  to  $41,400. 
the  applicable  contribution  t>ase  for  1992. 

(b)(1)  Computation.  The  employee  tax 
is  computed  by  multiplying  the  amount 
of  the  employee's  compensation  with 
respect  to  which  the  employee  tax  is 
imposed  by  the  rate  applicable  to  such 
compensation,  as  determined  under 
paragraph  (a)  of  this  section.  The 
applicable  rate  is  the  rate  in  effect  when 
the  compensation  is  received  by  the 
employee.  For  rules  relating  to  the  time 
of  receipt,  see  §  31.3121(a)-2(a)  and  (b). 

(2)  Example.  The  rule  in  paragraph 
(b)(1)  of  this  section  is  illustrated  by  the 
following  example. 
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Example.  In  1990,  employee  A  received 
SI ,000  as  remuneration  for  services 
performed  for  employer  A  In  1989.  The 
employee  tax  is  payable  at  the  rale  of  7  £5 
percent  (6.2  percent  plus  1. 45  percent)  in 
effect  for  1990  (the  year  the  compensation 
was  received),  and  not  the  7.51  percent  rale 
(6.06  percent  plus  1.45  percent)  in  efFect  for 
1989  (the  year  the  services  were  performed). 

Par.  5.  Section  31.3202-1  is  amended 
by  revising  paragraphs  (b)  and  (f)  to  read 
as  follows: 

|31jaoa-1    CoNMtian  of ,  and  HabiUly  tor, 
•mployM  tax. 

(b)  CoUection;  payments  by  two  or 
more  employers  in  excess  of  annual 
{compensation  limitation.  For  rules 
!  relating  to  payments  by  two  or  more 
employers  in  excess  of  the  annual 
compensation  limitation  see 
§31.3121{a)(l)-l. 
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(0  Concurrent  employment.  If  two  or 
more  related  corporations  who  are  rail 
employers  concurrently  employ  the 
same  individual  and  compensate  that 
individual  through  a  common 
paymaster,  which  is  one  of  the  related 
corporations  employing  the  individual. 
see§31.3121(s}-l. 

Par.  6.  Section  31.3211-1  is  revised  to 
read  as  follows: 

§31.3211-1    MeMur«o(amp«oy«e 
repraMntaMve  tax. 

The  employee  representative  tax  is 
measured  by  the  amount  of 
compensation  received  for  services 
rendered  as  an  employee  representative. 
For  provisions  relating  to  compensation. 
6ee§31.3231(e)-l. 

Par.  7.  Section  31.3211-2  is  revised  to 
read  as  follows: 

131.3211-2    RstM  and  computation  of 
•mptoyaa  rapreaantativa  tax. 

(a)  Rates— {\)i\)  Tier  I  tax.  The  Tier  I 
employee  representative  tax  rate  equals 
the  sum  of  the  tax  rates  in  effect  under 
sections  3101(a)  and  3111(a).  relating  to 
the  employee  and  the  employer  tax  for 
old-age,  survivors,  and  disability 
insurance,  and  sections  3101(b)  and 
^lll(b).  relating  to  the  employee  and 
the  employer  tax  for  hospital  insurance. 
The  section  3101(a)  rate  and  the  section 
3111(a)  rate  are  applied  to  the 
compensation  up  to  the  contribution 
base  described  in  section 
3231(e)(2)(B)(i){I).  The  section  3101(b) 
rate  and  the  section  3111(b)  rate  are 
applied  to  the  contribution  base 
described  in  section  3231(e)(2UB)(i)(II). 
These  contribution  bases  are  determined 
under  section  230  of  the  Social  Security 
Act.  and  are  identical  to  the  old-age, 
survivors,  and  disability  insurance  wage 
base  and  the  hospital  insurance  wage 


base,  respectively,  under  the  Federal 
Insurance  Contributions  Act. 

(ii)  Example.  The  rule  in  paragraph 
(a)(l)(i)  of  this  section  is  illustrated  by 
the  following  example. 

Example.  B,  an  employee  representative 
earned  $60,000  in  1992.  The  sections  3101(a} 
and  311 1(a)  rates  of  12.4  percent  (6.2  percent 
plus  6.2  percent)  would  be  applied  to  ffs 
comf>ensation  up  to  $55,500,  the  applicable 
contribution  base  for  1992.  The  sections 
3101(b)  and  3in{b)  rates  of  2.9  percent  (1.45 
percent  plus  1.45  percent)  would  be  applied 
to  the  entire  $60,000  of  fl*s  compensation 
because  the  applicable  contribution  base  for 
1992  is  $130,200. 

(2)(i)  Tier  II  tax.  The  Tier  II  employee 
representative  tax  rate  equals  the 
percentage  set  forth  in  section  3211(a)(2) 
of  the  Code.  This  rate  is  applied  up  to 
the  contribution  base  described  in 
section  3231(e)(2)(B)(ii). 

(ii)  Example.  The  rule  in  paragraph 
(a)(2)(i)  of  this  section  is  illustrated  by 
the  following  example. 

Example.  Beamed  $60,000  in  1992.  The 
section  3211(aK2)  rale  of  14.75  percent 
would  he  applied  to  ffs  compensation  up  to 
$41,400,  the  applicable  contribution  base  for 
1992. 

(3)  Supplemental  Annuity  Tax.  The 
supplemental  annuity  tax  for  each  work- 
hour  for  which  compensation  is  paid  to 
an  employee  representative  for  services 
rendered  as  an  employee  representative 
is  imposed  at  the  same  rate  as  the  excise 
tax  imposed  on  every  employer  under 
section  3221(c).  See  also  §  31.3211-3. 

(b)(1)  Computation.  The  employee 
representative  tax  is  computed  by 
multiplying  the  amount  of  the  employee 
representative's  compensation  with 
respect  to  which  the  employee 
representative  tax  is  imposed  by  the  rate 
applicable  to  siich  compensation,  as 
determined  under  paragraph  (a)  of  this 
section.  The  applicable  rate  is  the  rate 
in  effect  when  the  compensation  is 
received  by  the  employee 
representative.  For  rules  relating  to  the 
time  of  receipt,  see  S31.3121(a)-2  (a) 
and  (b). 

(2)  Example.  The  rule  in  paragraph 
(b)(1)  of  this  section  is  illustrated  by  the 
following  example. 

Example.  In  1990,  employee  representative 
B  received  $1 ,000  as  remuneration  fur 
services  performed  for  employer  B  in  1989. 
The  employee  representative  tax  is  payable  at 
the  rate  of  30.05  percent  (15  JO  percent  plus 
14.75  percent)  in  effect  for  1990  (the  year  the 
compensation  was  received),  and  not  the 
29.77  percent  rale  (15.02  percent  plus  14.75 
percent)  in  effect  for  1989  (the  year  the 
services  were  performed). 

(c)(1)  Rule  where  compensation  is 
received  both  as  an  employee 
representative  and  employee.  The 
following  role  applies  to  an  individual 


who  renders  servioe  both  as  an 
employee  representative  and  as  an 
employee.  The  employee  representative 
tax  is  imposed  on  compensation 
received  as  an  employee  representative 
under  the  rules  described  in  §  31.3211- 
2.  The  employee  tax  is  imposed  on 
compensation  received  as  an  employee 
under  the  rules  described  in  §  31.3201- 
2.  However,  if  the  total  compensation 
received  is  greater  than  the  applicable 
contribution  base,  the  employee 
representative  tax  is  imposed  on  the 
amount  equal  to  the  contribution  base 
less  the  amount  received  for  services 
rendered  as  an  employee. 

(2)  Example.  The  rule  in  paragraph 
(c)(1)  of  this  section  is  illustrated  by  the 
following  example. 

Example.  C  performed  services  both  as  an 
employee  and  an  employee  representative  in 
1992.  C  earned  $40,000  as  an  employee  and 
$20,000  as  an  employee  representative.  Ca 
entire  compensation  of  $40,000  is  subjed  to 
tax  under  the  rules  described  in  §  31.3201- 
2.  The  amount  of  employee  representative 
compensation  subject  to  the  section  310t(a) 
and  the  r,ection  3111(a)  rale  is  $15,500 
($55,500  -  $40,000).  The  entire  $20,000  is 
subject  to  the  sections  3101(b)  and  3111(b) 
rates  since  the  combined  compensation  is 
less  than  $130,200,  the  applicable 
contribution  base  for  1992.  The  amount  of 
the  employee  representative  compensation 
subjtwt  to  the  section  3211(aM2)  rate  is  $1,400 
(541,400 -$40,000). 

Par.  8.  Section  31.3221-1  is  amended 
as  follows: 

1.  Paragraphs  (a)  and  (b)  are  revised. 

2.  Paragraph  (d)  is  removed. 

3.  The  revisions  read  as  foJlows: 

131.3221-1     Maaaura  o(  amptoyar  tax. 

(a)  General  Rule — The  employer  tax  is 
measured  by  the  amount  of 
compensation  paid  by  an  employer  to 
its  employees.  For  provisions  relating  to 
compensation,  .see  §  31.3231(e)-l.  For 
provisions  relating  to  the  circumstances 
under  which  certain  compensation  is  to 
be  disregarded  for  purposes  of 
determining  the  employer  fax.  see 
paragraphs  (b)(1)  and  (b)(2)  of 
§31.3231(e>-l. 

(b)  Payments  by  two  or  more 
employers  in  excess  of  annual 
compensation  limitation.  For  rules 
relating  to  pa>7nents  by  two  or  more 
employere  in  excess  of  the  annual 
compensation  limitation,  see 
§31.3121(a)(lM. 

Par.  9.  Seclion  31.3221-2  is  revised  to 
read  as  follows: 

f  31 .3221  -2    Rataa  and  computation  of 
amployartax. 

(a)  Rates— (■l)(i)  Tier  I  tax.  The  Tier  I 
employer  tax  rate  equals  the  sum  of  the 
tax  rates  in  effect  under  section  3111(a), 
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relating  to  old-age,  survivors,  and 
disability  insurance,  and  section  3111(b) 
relating  to  hospital  insurance.  The 
section  3111(a)  rate  is  applied  to 
compensation  up  to  the  contribution 
base  described  in  section 
3231(e)(2)(B)(i)(I).  The  section  3111(b) 
rate  is  applied  to  compensation  up  to 
the  contribution  base  described  in 
section  3231(e)(2)(B)(i)(II).  These 
contribution  bases  are  determined  under 
sedion  230  of  the  Social  Security  Act 
and  are  identical  to  the  old-ege, 
survivors,  and  disability  insurance  wage 
base  and  the  hospital  insurance  wage 
base,  respectively,  under  the  Federal 
Insurance  Contributions  Act. 

(ii)  Example.  The  rule  in  paragraph 
(n)(l)(i)  of  this  section  is  illustrated  by 
the  following  example. 

Example.  Ws  employee,  A,  earned  S60.000 
in  1992.  The  section  3in(a)  rate  of  6.2 
I>crrent  would  be  applied  to  A's 
compensation  up  to  S5S.500.  the  applicable 
contribution  Iwse  for  1992.  The  section 
3111(t))  rate  of  1.45  percent  would  be  applied 
to  the  entire  S60.000  of  A's  compensation 
because  the  applicable  contribution  base  for 
1992  is  SI  30.200. 

(2)(i)  Tipr  //  tax.  The  Tier  II  employer 
tax  rate  equals  the  percentage  set  forth 
in  section  3221(b)  of  the  Code.  This  rate 
is  applied  up  to  the  contribution  base 
described  in  section  3231(e)(2)(B)(ii). 

(ii)  Example.  The  rule  in  paragraph 
(a)(2)(i)  of  this  section  is  illustrated  by 
the  following  example. 

Example.  Ks  employee.  A.  earned  $60,000 
in  1992.  The  section  3221(b)  rate  of  16.10 
percent  would  be  applied  to  ^^'s 
comptmsation  up  to  $41,400,  the  applicable 
contribution  base  for  1992. 

(3)  Supplemental  Annuity  Tax.  The 
supplemental  annuity  tax  for  each  work- 
hour  for  which  compensation  is  paid  by 
an  employer  for  services  rendered 
during  any  calendar  quarter  by 
employees  is  imposed  at  the  tax  rate 
determined  each  calendar  quarter  by  the 
Railroad  Retirement  Board.  See  also 
§31.3211-3. 

(b)(1)  Computation.  The  employer  tax 
is  computed  by  multiplying  the  amount 
of  the  compensation  with  respect  to 
which  the  employer  tax  is  imposed  by 
the  rate  applicable  to  such 
compensation,  as  determined  under 
paragraph  (a)  of  this  section.  The 
applicable  rate  is  the  rate  in  effect  at  the 
time  the  compensation  is  paid.  For  rules 
relating  to  the  time  of  payment,  see 
§31.3121(a)-2(a)and(b). 

(2)  Example.  The  rule  in  paragraph 
(b)(1)  of  this  section  is  illustrated  by  the 
following  example. 

Example.  In  1990,  fl's  employee  A  received 
SI. 000  as  remuneration  for  services 
performed  for  R  in  1989.  The  employer  tax 


is  payable  at  the  rate  of  22.40  percent  (7.65 
percent  plus  14.75  percent)  in  effect  for  1990 
(the  year  the  compensation  was  received)  and 
not  the  22.26  percent  rate  (7.51  percent  plus 
14.75  percent)  in  effect  for  1989  (the  year  the 
services  were  performed). 

Par.  10.  Section  31.3231(a)-l  is 
amended  as  follows; 

1.  Paragraph  (a)(1)  is  revised. 

2.  Paragraphs  (c)  and  (d)  are 
redesignated  as  (d)  and  (e). 

3.  Paragraphs  (c)  and  (f)  are  added. 

4.  The  revisions  and  additions  read  as 
follows; 

S31.3231(a)-1     Who  M-e  •mployert. 

(a)  '  *  * 

(1)  Any  carrier,  that  is,  any  express 
carrier,  sleeping  car  carrier,  or  rail 
carrier  providing  transportation  subject 
to  subchapter  I  of  chapter  105  of  Title 
49. 
***** 

(c)  As  used  in  paragraph  (a)(2)  of  this 
section,  the  term  casual  applies  when 
the  service  rendered  or  the  operation  of 
equipment  or  facilities  by  a  controlled 
company  or  person  in  connection  with 
the  transportation  of  passengers  or 
property  by  railroad  is  so  irregular  or 
infrequent  as  to  afford  no  substantial 
basis  for  an  inference  that  such  service 
or  operation  will  be  repeated,  or 
whenever  such  service  or  operation  is 
insubstantial. 
***** 

(f)  Any  company  that  is  described  in 
paragraph  (a)(2)  of  this  section  is  an 
employer  under  section  3231.  In  certain 
cases,  based  on  all  the  facts  and 
circumstances,  it  may  be  appropriate  to 
segregate  those  businesses  engaged  in 
rail  services  and  therefore  subject  to  the 
Railroad  Retirement  Tax  Act  from  those 
businesses  engaged  exclusively  in 
nonrail  services  and  therefore  not 
subject  to  the  Railroad  Retirement  Tax 
Act.  The  factors  considered  are  set  forth 
in  guidance  published  by  the  Internal 
Revenue  Service.  See 
§  601.601{d)(2)(ii)(b)  of  this  chapter. 

Par.  11.  Section  31.3231(e)-l  is 
revised  to  read  as  follows: 

S31.3231(e)-1     Compensation. 

(a)  Definition — (1)  The  term 
compensation  has  the  same  meaning  as 
the  term  wages  in  section  3121(a). 
determined  without  regard  to  section 
3121(b)(9).  except  as  specifically  limited 
by  the  Railroad  Retirement  Tax  Act 
(chapter  22  of  the  Internal  Revenue 
Code)  or  regulation.  The  Commissioner 
may.  in  revenue  rulings,  notices,  and 
other  guidance  published  in  the  Internal 
Revenue  Bulletin,  provide  any 
additional  guidance  that  may  be 
necessary  or  appropriate  in  applying  the 
definitions  of  sections  3121(a)  and 


3231(e).  See  §601.601(d)(2)(ii)(b)  of  this 
chapter. 

(2)  A  payment  made  by  an  employer 
to  an  individual  through  the  employer's 
payroll  is  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be 
compensation  for  services  rendered  as 
an  employee  of  the  employer.  Likewise, ' 
a  payment  made  by  an  employee 
organization  to  an  employee 
representative  through  the 
organization's  payroll  is  presufned,  in   - 
the  absence  of  evidence  to  the  contrary, 
to  be  compensation  for  services 
rendered  by  the  employee 
representative  as  such.  For  rules 
regarding  the  treatment  of  deductions  by 
an  employer  from  remuneration  of  an 
employee,  see  §  31.3123-1. 

(3)  "The  term  compensation  is  not 
conHned  to  amounts  earned  or  paid  for 
active  service,  but  includes  amounts 
earned  or  paid  for  an  identiflable  period 
during  which  the  employee  is  absent 
from  the  active  service  of  the  employer 
and,  in  the  case  of  an  employee 
representative,  amounts  earned  or  paid 
for  an  identifiable  period  during  which 
the  employee  representative  is  absent 
from  the  active  service  of  the  employee 
organization. 

(4)  Compensation  includes  amounts 
paid  to  an  employee  for  loss  of  earnings 
during  an  identifiable  period  as  the 
result  of  the  displacement  of  the 
employee  to  a  less  remunerative 
position  or  occupation  as  well  as  pay  for 
time  lost. 

(5)  For  rules  regarding  the  treatment 
of  reimbursement  and  other  expense 
allowance  amounts,  see  §  31.3121(a)-3. 
For  rules  regarding  the  inclusion  of 
fringe  benefits  in  compensation,  see 
§31.3121(a)-lT. 

(b)  Special  Rules.  (1)  If  the  amount  of 
compensation  earned  in  any  calendar 
month  by  an  individual  as  an  employee 
in  the  service  of  a  local  lodge  or  division 
of  a  railway-labor-organization 
employer  is  less  than  $25,  the  amount 
is  disregarded  for  purposes  of 
determining  the  employee  tax  under 
section  3201  and  the  employer  tax 
under  section  3221. 

(2)  Compensation  for  service  as  a 
delegate  to  a  national  or  international 
convention  of  a  railway-labor- 
organization  employer  is  disrejgarded  for 
purposes  of  determining  the  employee 
tax  under  section  3201  and  the 
employer  tax  under  section  3221  if  the 
individual  rendering  the  service  has  not 
previously  rendered  service,  other  than 
as  a  delegate,  which  may  be  included  in 
the  individual's  years  of  service  for 
purposes  of  the  Railroad  Retirement 
Act. 

(3)  For  sp>ecial  provisions  relating  to 
the  compensation  of  certain  general 
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chairs  or  assistant  general  chairs  of  a 
general  committee  of  a  railway-labor- 
organization  employer,  see  paragraph 
(c)(3)  of  §31.3231(b)-l. 

Par.  12.  Section  31.3231(e)-2  is  added 
to  read  as  follows: 

f31.3231(e)-(2)    Contribution  tMsa. 

The  term  compensation  does  not 
include  any  remuneration  paid  during 
any  calendar  year  by  an  employer  to  an 
employee  for  services  rendered  in 
excess  of  the  applicable  contribution 
base.  For  rules  applying  this  provision, 
see§31.3121(a)(l)-l. 

S31.3231(«)-2T    [RwnovMQ 

Par.  13.  Section  31.3231(e)-2Tis 
removed. 

|31.3231(«>-3    [R*mov*d] 

Par.  14.  Section  31.3231(e)-3  is 
removed. 
Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
IFR  Doc.  93-10744  Filed  5-12-93:  8:45  am| 
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26  CFn  Part  31 
[EE-9-92J 
RIN  1545-AR07 

Supplemental  Annuity  Tax— Railroad 
Retirement 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  on  the 
supplemental  annuity  tax  under  the 
Railroad  Retirement  Tax  Act  (RRTA). 
The  proposed  regulations  contain  rules 
for  calculating  the  work-hours  subject  to 
the  tax.  The  proposed  regulations  also 
contain  a  safe  harbor  that  railroad 
employers  may  use  to  determine  the 
taxable  work-hours  in  lieu  of  calculating 
work-hours  separately  for  each 
employee.  The  proposed  regulations 
will  provide  railroad  employers  with 
guidance  necessary  to  comply  with  the 
law  and  will  offer  a  simple  safe-harbor 
calculation  that  can  significantly  reduce 
the  burden  on  employers.  The  proposed 
regulations  will  affect  all  railroad 
employers  and  employee 
representatives. 

DATES:  Written  comments  must  be 
received  by  July  12.  1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for  August 
30. 1993.  at  10  a.m.  must  be  received  by 
August  9.  1993. 

AOORESSES:  Send  all  submissions  to: 
Internal  Revenue  Service.  P.O.  Box 


7604.  Ben  Franklin  Station.  Attention: 
CC:CORP:T:R  (EE-9-92).  Washington. 
DC  20044.  The  public  hearing  will  be 
held  in  the  IRS  Auditorium.  Seventh 
Floor,  7400  Corridor.  1111  Constitution 
Ave.  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Loverud  at  202-622-6060 
concerning  the  regulations;  Carol  Savage 
at  202-622-8452  concerning  the  hearing 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  This 
document  contains  proposed 
amendments  to  the  Employment  Tax 
Regulations  (26  CFR  part  31)  under 
sections  3211(b)  and  3221(c)  of  the 
Internal  Revenue  Code  (Code).  The 
proposed  regulations  are  to  be  issued 
under  the  authority  of  sections  3211, 
3221, and  7805. 

Background 

Retirement  benefits  for  railroad 
employees  are  provided  under  a  system 
that  currently  combines  elements 
similar  to  those  under  both  the  social 
security  system  and  the  private  pension 
system. 

In  addition  to  Tier  I  benefits  (similar 
to  social  security  benefits)  and  Tier  II 
benefits  (similar  to  private  pension 
benefits),  a  supplemental  retirement 
annuity  was  estalalished  in  1966  by 
Public  Law  89-699  (1966  Act).  The 
benefit  provisions  are  administered  by 
the  Railroad  Retirement  Board  (Board). 

The  1966  Act  established  a  program  to 
be  administered  by  the  Board  for  the 
payment  of  supplemental  annuities  for 
career  railroad  employees.  The  program, 
which  was  required  to  be  self-financing, 
was  to  be  financed  separately  from  the 
regular  railroad  retirement  program  by 
imposing  on  railroad  employers  an 
excise  tax  under  section  3221(c)  of  the 
Code.  The  rate  was  originally  set  at  2 
cents  for  each  work-hour  of 
employment.  In  1970.  Public  Law  91- 
215  replaced  the  2-cent  rate  with  a  rate 
determined  quarterly  by  the  Board  at  a 
level  sufficient  to  finance  the  annuities. 
The  rate  is  currently  31  cents. 

The  supplemental  tax  is  imposed  on 
every  employer  for  each  work-hour  for 
which  compensation  is  paid  by  the 
employer  for  services  rendered  to  the 
employer  during  a  calendar  quarter. 
Section  3211(b)  of  the  Code  imposes  a 
similar  tax  on  employee  representatives. 
No  tax  is  imposed  on  employees  to  fund 
the  supplemental  annuities. 

Because  the  system  is  self-financing, 
the  rate  that  an  employer  must  pay 
depends  on  the  aggregate  number  of 
workhours  reported  by  all  railroad 
employers.  That  is.  an  increase  in  the 
aggregate  number  of  work-hours 
reported  by  all  railroad  employers  will 


cause  a  decrease  in  the  tax  rate  applied 
to  those  hours.  Conversely,  a  decrease  in 
the  aggregate  number  of  work-hours  will 
cause  an  increase  in  the  tax  rate. 
The  only  guidance  previously 
published  with  respect  to  the 
supplemental  tax  is  in  the  instructions 
for  Form  CT-1,  Employer's  Annual 
Railroad  Retirement  and  Unemployment 
Repayment  Tax  Return.  The  instructions 
today  are  nearly  identical  to  the 
instructions  25  years  ago.  NevertheleKs. 
in  recent  years,  significant  variations  in 
the  interpretation  of  the  statutory 
language  have  arisen.  The  proposed 
regulations  provide  rules  for 
determining  the  number  of  work-hours 
for  each  employee.  More  specifically, 
the  proposed  regulations  define  the  term 
"work-hours"  and  demonstrate  the 
method  of  calculating  work-hours. 
These  rules  clarify  the  Service's 
longstanding  interpretation  that  the  tax 
applies  to  hours  for  which  pay  is 
received  even  though  no  services  are 
performed. 

Safe  Harbor 

The  proposed  regulations  also  cont.iin 
a  safe  harbor  method  of  calculating 
work-hours.  The  safe  harbor  is  intended 
to  simplify  calculation  of  the 
supplemental  annuity  tax.  Under  the 
safe  harbor,  the  employer  counts  the 
number  of  employees  who  received  any 
compensation  during  the  month  and 
multiplies  that  figure  by  a  "safe  harbor 
number"  to  determine  the  number  of 
work-hours  subject  to  the  tax.  Each 
individual  who  is  paid  compensation  is 
counted,  even  if  the  individual  is  a  part- 
time,  temporary,  or  seasonal  employee. 
For  purposes  of  the  safe  harbor  count, 
it  is  irrelevant  whether  an  employee 
actually  performed  any  services  for  the 
employer  during  the  month. 

Because  the  employee  count  is  based 
on  the  number  of  employees  paid 
compensation  for  the  month,  the 
employer  need  look  to  only  one  data 
source  in  calculating  its  tax  liability 
under  the  safe  harbor  method. 

Class  I  railroads  file  statistical  reports 
quarterly  and  annually  with  the 
Interstate  Commerce  Commission. 
These  reports  include  information  on 
the  average  number  of  employees  on  the 
employer's  rolls  during  the  reporting 
period,  the  number  of  employees  paid 
during  the  reporting  period,  and  the 
number  of  hours,  worked  and  not 
worked,  for  which  the  employees  were 
paid.  Comparable  data  is  not  available 
for  class  II  and  class  III  railroads. 

The  Service  desires  that  the  safe 
harbor  number  be  set  so  that  as  many 
taxpayers  as  possible  choose  to  use  the 
safe  harbor.  A  major  concern  in  setting 
a  safe  harber  number  is  to  avoid  shifting 
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the  burden  of  the  supplemental  annuity 
tax  from  one  group  of  employers  to 
another.  For  instance,  if  actual  work- 
hours  calculated  by  class  I  employers 
are  significantly  higher  than  actual 
work-hours  calculated  by  class  III 
employers,  a  safe  harbor  number  low 
enough  to  encourage  use  of  the  safe 
harbor  by  a  significant  number  of  class 
I  employers  would  tend  to  understate 
work-hours  for  those  employers  relative 
to  class  in  employers.  Because  of  the 
self- financing  nature  of  the 
supplemental  annuity  system,  more  of 
the  burden  of  the  tax  would  ultimately 
be  shifted  to  the  class  III  employers. 

The  proposed  regulations  provide  the 
Commissioner  with  the  authority  to 
publish  the  safe  harbor  number  in 
guidance  of  general  applicability. 
Pursuant  to  this  grant  of  authority,  a 
proposed  revenue  procedure  is 
contained  in  an  appendix  to  this  notice 
of  proposed  rulemaking.  The  proposed 
safe  harbor  number,  190  hours,  is  based 
on  the  data  reported  to  the  ICC  by  class 
I  railroads. 

Comments  are  specifically  requested 
on  whether  190  hours  is  an  appropriate 
safe  harbor  number.  Of  particular 
interf*5t  are  comparisons  of  the  number 
of  work-hours  obtained  by  using  the 
proposed  safe  harbor  number  with  the 
actual  number  of  work-hours  calculated 
by  using  the  proposed  definition  of 
work-hours.  Comments  are  also 
requested  as  to  whether  a  single  safe 
harbor  number  is  appropriate  for  all 
taxpayers  or  whether  the  number  of 
hours  should  differ  for  different  classes 
of  taxp8)'ers. 

Reliance  on  These  Proposed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
regulations,  except  for  the  safe  harbor 
provi.sion.  for  guidance  pending  the 
issuance  of  final  regulations.  These 
regulations  will  generally  be  effective 
for  calendar  years  beginning  after 
December  31. 1992.  The  safe  harbor 
provision  will  be  effective  for  calendar 
years  beginning  after  December  31. 
1993.  If  future  regulations  are  more 
restrictive,  such  guidance  will  be 
appli<td  without  retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5]  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations  end.  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 


not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  an  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  will  be  held  on 
Monday.  August  30. 1993.  at  10  a.m.  in 
the  Internal  Revenue  Service 
auditorium.  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  The  rules  of 
§  601.601(a)(3)  of  the  "Statement  of 
Procedural  Rules"  (26  CFR  part  601) 
shall  apply  to  the  public  hearing. 

Persons  who  have  submitted  written 
comments  by  July  12, 1993,  and  who 
also  desire  to  present  oral  comments  at 
the  hearing  on  the  proposed  regulations, 
should  submit,  not  later  than  August  9. 
1993.  a  request  to  speak  and  an  outline 
of  the  oral  comments  to  be  presented  at 
the  hearing  stating  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
thereto. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  before  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Drafting  Infonnatioa 

The  principal  author  of  these 
proposed  regulations  is  Karin  Loverud 
of  the  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  interr.aj  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subfects  in  26  CFR  Part  31 

Employment  taxes.  Fishing  vessels. 
Gambling.  IiKome  taxes.  Penalties. 
Pensions.  Railroad  retirement.  Reporting 
and  recordkeeping  requirements.  Social 
security.  Unemployment  compensation. 


Proposed  Amendinents  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  part  31  are  as 
follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  for  part  31 
continues  to  read  in  part  as  follows: 

Authority:  26  U  S.C  7805  *  •  • 

Par.  2.  Section  31.3211-3  is  added  to 
read  as  follows: 

S  31 .321 1-3    Employee  Representative 
Supplemental  tax. 

See  paragraphs  (a),  (b),  and  (c)  of 
§  31.3221-3  for  rules  applicable  to  the 
supplemental  tax  for  each  work-hour  for 
which  compensation  is  paid  to  an 
employee  representative  for  services 
rendered  as  an  employee  representative. 

Par.  3.  Section  31.3221-3  is  added  to 
read  as  follows: 

§31.3221-3    Supplemental  tax. 

(a)  Introduction — (1)  In  general. 
Section  3221(c)  imposes  an  excise  tax 
on  every  employer,  as  defined  in  section 
3231(a)  and  §  31.3231(a}-l,  with  respect 
to  individuals  e-oiployed  by  the 
employer.  The  tax  is  imposed  for  each 
work-hour  for  which  the  employer  pays 
compensation,  as  defined  in  section 
3231(e)  and  §  31.3231(e)-l.  for  services 
rendered  to  the  employer  during  a 
calendar  quarter.  This  §  31.3221-3 
provides  rules  for  determining  the 
number  of  taxable  work-hours. 

(2)  Overview.  Paragraph  (b)  of  this 
.section  defines  work-hours.  Paragraph 
(c)  of  this  section  demonstrates  the 
calculation  of  work-hours.  Paragraph  (d) 
of  this  section  offers  a  safe  harbor 
calculation  of  work-hours  for  use  by  any 
employer  in  lieu  of  calculating  the 
number  of  work-hours  for  each 
employee. 

(b)  Definition  of  work-hours — (1)  In 
general.  For  purposes  of  section  3221(c) 
and  this  section,  work-hours  are  hours 
for  which  the  employee  is  compensated, 
whether  or  not  the  employee  performs 
services. 

(i)  Payments  included  in  work-hours. 
Work-hours  include  regular  time 
worked;  overtime:  time  paid  for 
vacations  and  holidays;  time  allowed  for 
meals;  away-firom-home  terminal  time; 
called  and  not  used,  runeround.  and 
deadheading  time;  time  for  attending 
court,  participating  in  investigations, 
and  attending  claim  and  safety 
meetings;  and  guaranteed  time  not 
worked.  Work-hours  also  include 
conversion  hours,  that  is.  compensation 
converted  into  workhours.  Conversion 
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hours  may  be  derived  from  payment  by 
the  mile  or  by  the  piece.  Work-hours 
also  include  time  for  which  the 
employee  is  paid  for  periods  of  absence 
not  due  to  sickness  or  accident 
disability,  such  as  for  routine  medical 
and  dental  examinations  or  for  time  lost. 

(ii)  Payments  excluded  from  work- 
hours.  Certain  kinds  of  payments  are  not 
subject  to  conversion  into  work-hours. 
These  include  those  payments  that  are 
specifically  excluded  from 
"compensation"  within  the  meaning  of 
section  3231(e),  such  as  certain  sick  pay 
payments  (section  3231(e)(l)(i));  tips 
(section  3231(e)(l)(ii)):  and  amounts 
paid  specifically  (either  as  an  advance, 
as  reimbursement,  or  allowance)  for 
traveling  expenses  (section 
,  3231(e)(l)(iii)).  Traveling  expenses  paid 
j  under  a  nonaccountable  plan  are 
excluded  from  work-hours  even  though 
they  are  includible  in  compensation. 
See  §  31.3231(e)-l(a)(5).  Also  excluded 
from  work-hours  are  amounts 
representing  bonuses,  amounts  received 
pursuant  to  the  exercise  of  an  employee 
stock  option,  and  all  separation 
payments  or  severance  allowances. 

(2)  Hourly  compensation.  Because  the 
tax  under  section  3221(c)  is  calculated 
■on  the  basis  of  work-hours,  the  number 
of  hours  for  which  an  employee  receives 
compensation  is  the  figure  used  to 
determine  work-hours.  In  the  case  of  an 
hourly-rated  employee,  each  hour  for 
which  the  employee  receives 
compensation  is  one  work-hour. 

(3)(i)  Daily,  weekly,  monthly 
compensation.  If  an  employee  is  paid  by 
Ihe  day.  week,  month,  or  other  period  of 
time,  the  tax  is  imposed  on  the  number 
of  hours  comprehended  in  the  rate  and, 
if  any,  the  number  of  overtime  hours  for 
which  additional  compensation  is  paid. 
Thus,  in  the  case  of  an  office  worker 
who  receives  an  annual  salary  based  on 
an  8-hour.  S-day-a-week  work  schedule 
that  includes  paid  holidays,  vacations, 
and  sick  time,  the  number  of  work- 
hours  for  one  month  is  174  (2088  hours/ 
year  ♦  12  months). 

(ii)  Examples.  The  rule  in  paragraph 
(b)(3)(i)  of  this  section  is  illustrated  by 
the  following  examples. 

Example  1.  A,  an  ofTice  worker,  receives  an 
annual  salary  that  is  paid  monthly.  The 
salary  is  based  on  an  8-hour.  Monday 
through  Friday  work  schedule.  A  is  not  paid 
for  overtime  hours.  A  is  not  expected  to  work 
on  holidays,  during  A'»  annual  vacation,  or 
during  periods  that  A  is  ill.  The  number  of 
work-hours  for  one  month  is  174  (2088 
hours/year  ♦  12  months).  This  figure  remains 
constant,  even  though  some  months  have 
more  workdays  than  others. 

Example  2.  B  is  paid  a  stated  amount  for 
each  day  B  works,  regardless  of  the  number 
of  hours  worked.  However,  if  5  works  more 
ban  8  hours  during  any  day.  B  is  paid 


overtime  for  each  additional  hour  worked 
that  day.  B  is  not  paid  for  holidays, 
vacations,  or  sick  time.  During  May,  B 
worked  6  hours  on  4  days,  7  hours  on  6  days, 
8  hours  on  6  days,  and  9  hours  on  5  days. 
Because  B  is  paid  a  daily  rate  for  up  to  8 
hours,  8  hours  are  comprehended  in  the  daily 
rate.  Therefore,  the  number  of  work-hours  for 
May  is  173  (21  days  x  8  hours/day  +  5 
overtime  hours),  even  though  S  actually 
worked  159  hours. 

(4)(i)  Conversion  hours. 
Compensation  not  based  on  time  (hour, 
day.  month,  etc.).  such  as  compensation 
paid  by  the  mile  or  by  the  piece,  must 
be  converted  into  the  number  of  hours 
represented  by  the  compensation  paid. 
Thus,  if  an  employee  is  paid  by  the 
mile.  1  work-hour  equals  the  number  of 
miles  constituting  a  workday,  divided 
by  8  hours.  However,  in  the  case  of  a 
collective  bargaining  agreement  that 
specifies  a  number  of  hours  as 
constituting  a  workday,  the  number  of 
hours  specified  under  the  agreement 
may  be  used  instead  of  8. 

(ii)  The  rule  in  paragraph  (b)(4)(i)  of 
this  section  is  illustrated  by  the 
following  example. 

Example.  Cs  normal  workday  consists  of 
2  150-mile  round  trips  that  together  take  6 
hours.  Cis  paid  by  the  mile.  The  collective 
bargaining  agreement  does  not  specify  the 
number  of  hours  in  a  workday.  Thus,  the 
number  of  workhours  for  each  day  C  works 
is  8.  or  1  work-hour  for  each  37.5  miles  (300 
miles/day  ♦  8  hours/day).  If  the  applicable 
collective  bargaining  agreement  specifies  that 
6  hours  constitute  a  workday,  the  number  of 
work-hours  for  each  day  C  works  would  be 
6. 

(c)(1)  Calculation  of  work-hours.  An 
employer  may  calculate  the  work-hours 
separately  for  each  employee,  as 
described  in  the  examples  in  this 
paragraph.  If  the  employer  chooses  to 
calculate  work-hours  separately  for  each 
employee,  the  employer  must  calculate 
the  number  of  regular  hours,  overtime 
hours,  and  conversion  hours  for  each 
employee  for  each  month.  In  lieu  of 
separate  calculations,  the  employer  may 
calculate  the  work-hours  for  all  the 
employer's  employees  using  the  safe 
harbor  formula  described  in  paragraph 
(d)  of  this  section. 

(2)  The  rules  in  paragraph  (b)  of  this 
section  are  illustrated  by  the  following 
examples. 

Example  1 .  D  worked  8  hours  a  day, 
Monday  through  Friday,  during  the  months 
of  February  and  March  1992.  Ddid  not  work 
on  Presidents  Day.  but  was  paid  for  the 
holiday.  D's  work-hours  for  February  were 
160  (19  days  x  8  hours  a  day  'f  8  holiday 
hours).  D's  work-hours  for  March  were  1 76 
(22  days  x  8  hours  a  day). 

Example  2.  E  worked  7-hour  shifts  every 
Tuesday  through  Saturday  during  the  months 
of  February  and  March  1992.  £also  worked 


7  overtime  hours  during  February  and  21 
overtime  hours  during  March.  Also,  E  was 
paid  for  7  hours  on  Presidents  Day,  even 
though  £did  not  work  on  that  day.  The 
number  of  work-hours  for  February  was  161 
(21  days  X  7  hours  a  day  ♦  7  overtime  hours 
■••  7  holiday  hours).  The  number  of  work- 
hours  for  March  was  168  (21  days  x  7  hours 
a  day  ♦  21  overtime  hours).  Because  E 
receives  an  hourly  wage  and  was  paid  for  the 
Presidents  Day  holiday,  the  number  of  hours 
(7)  for  which  E  was  paid  are  added  to  the 
hours  E  actually  worked.  If  E  had  worked  on 
Presidents  Day  and  had  received  extra  pay 
for  working  on  a  holiday  and  holiday  pay  for 
7  hours,  the  employer  would  include  14 
hours  in  Fs  workhours  for  that  day.  the  7 
hours  factually  worked  and  the  7  holiday 
hours  for  which  £  was  paid. 

Example  3.  Employment  beginning  during 
month.  £  began  employment  on  March  16,  a 
Monday,  and  worked  8  hours  a  day,  Monday 
through  Friday.  The  employer  calculates  that 
Fs  hours  for  the  month  were  96,  because  F 
worked  12  8-hour  days  during  the  month.  If 
March  16  were  on  a  Friday,  the  employer 
would  calculate  11  days,  or  88  hours. 

Example  4.  Employment  ending  during 
month.  Cs  last  day  of  employment  was 
Friday,  March  13.  G  worked  8  hours  a  day. 
Monday  through  Friday,  except  for  March  3. 
when  G  was  ill.  C  was  paid  for  8  hours  for 
March  3.  The  employer  calculates  that  Cs 
work-hours  for  March  were  80,  t>ecause  G 
worked  9  8-hour  days  and  was  paid  for  an 
additional  8  hours. 

(d)  Safe  harbor— {\)  In  general.  In  lieu 
of  calculating  work-hours  separately  for 
each  employee,  an  employer  may  use 
the  safe  harbor  for  all  employees.  If  the 
employer  elects  to  use  the  safe  harbor 
for  a  calendar  year,  the  employer  must 
use  the  safe  harbor  for  all  employees  for 
the  entire  calendar  year.  If  an  employer 
uses  the  safe  harbor  for  a  calendar  year, 
the  employer  need  not  elect  the  safe 
harbor  for  the  following  calendar  year. 
An  employer  that  elects  the  safe  harbor 
for  a  calendar  year  may  not 
subsequently  elect  to  separately 
calculate  employee  workhours  for  that 
calendar  year. 

(2)  Method  of  calculation.  The  safe 
harbor  treats  each  employee  of  the 
employer  as  receiving  monthly 
compensation  for  a  number  of  hours 
equal  to  the  safe  harbor  number.  To 
determine  the  number  of  work-hours  for 
a  month,  the  employer  multiplies  the 
safe  harbor  number  by  the  number  thai 
equals  the  total  number  of  employees  to 
whom  the  employer  paid  compen.sation 
during  the  month. 

(i)  Safe  harbor  number  defined.  The 
safe  harbor  number  is  the  number 
established  in  guidance  promulgated  by 
the  Commissioner. 

(ii)  Employee  defined.  Solely  for 
purposes  of  this  paragraph,  an  employee 
is  any  individual  who  is  paid 
compensation,  within  the  meaning  of 
§31.3231(e)-l.  regardless  of  the 
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amount  during  the  month.  Thus,  for 
example,  a  part-time,  temporary,  or 
seasonal  employee  is  counted  as  an 
employee.  A  terminated  employee  is 
counted  in  the  month  of  termination 
(provided  the  terminated  employee 
received  compensation  in  the  month  of 
termination),  but  not  in  any  subsequent 
month  in  which  the  employee  does  not 
perform  service  for  the  employer  as  an 
employee,  even  if  the  terminated 
employee  is  paid  compensation  in  a 
subsequent  month.  Thus,  for  example, 
an  employee  who  terminates 
emplojTTient  during  the  month,  receives 
compensation  during  the  month  of 
termination,  and  receives  a  Hnal 
paycheck  the  following  month  is 
counted  as  an  employee  of  the  employer 
for  the  month  of  termination  but  not  for 
the  following  month. 

(3)  Method  of  election.  An  employer 
makes  the  safe  harbor  election  for  a 
calendar  year  on  the  employment  tax 
return  filed  for  the  previous  calendar 
year.  However,  for  calendar  year  1993. 
the  election  is  made  on  the  return  filed 
for  1993. 

(4)  Additional  rules.  The 
Commissioner  may,  in  revenue 
procedures,  revenue  rulings,  notices,  or 
other  guidance  of  general  applicability. 
revLse  the  safe  harbor  number  or  provide 
additional  safe  harbors  that  satisN' 
section  3221(c). 

(e)  Effective  dates.  This  §  31.3221-3  is 
effective  for  calendar  years  beginning 
after  December  31,  1992.  Taxpayers  may 
apply  the  rules  in  paragraphs  (a),  (b), 
and  (c)  of  this  section  before  that  date. 
Mkhad  P.  Doian, 
Acting  Commissioner  of  interval  Revenue 

Appendix — Proposed  Revenue  Procedure 

Note:  This  appendix  will  not  appear  in  the 
(lode  of  Federal  Regulations. 

Section  1.  Purpose 

This  revenue  procedure  establishes  the  safe 
harbor  number  for  taxpayers  to  use  in 
calculating  the  supplemental  tax  under  thn 
Railroad  Retirement  Tax  Act  for  calendar 
years  beginning  after  December  31,  1993.  Us« 
of  the  safe  harbor  number  is  not  mandator^'. 
Taxpayers  may  use  actual  workhours  as 
descrit)ed  in  section  31.3221-3  of  the 
Employment  Tax  Regulations. 

.Sec  2.  Backpvund 

.01    Section  3221(c)  of  the  Internal 
Revenue  Code  imposes  an  excise  tax  on  every 
employer,  as  deHned  in  section  3231(a).  with 
respect  to  Individuals  employed  by  the 
employer.  The  tax  is  Imposed  for  each  work- 
hour  for  which  the  employer  pays 
compensation,  at  defined  in  section  3231(e), 
for  services  rendered  to  the  employer  during 
a  caiemlar  quarter. 

.02     Section  31.3221-3(d)  of  the 
regulations  establishes  a  safe  harbor 
calculation  for  an  mnployer  to  use  in  lieu  of 
calculating  the  work-hours  separately  for 


each  employee.  The  safe  harbor  treats  each 
employee  of  the  employer  as  receiving 
monthly  compensation  fur  a  number  of  hours 
equal  to  the  saiis  hartx>r  number.  To 
determine  the  number  of  work-hours  for  a 
month,  the  employer  multiplies  the  safe 
harbor  number  by  the  number  that  equals  the 
total  number  of  employees  to  whom  the 
emp1o3«r  paid  compensation  during  the 
month. 

.03    Under  section  31.3221-3(d)(2)(i)  of 
the  regulations,  the  safe  harbor  number  is  the 
number  established  in  guidance  promulgated 
by  the  Commissioner  This  revenue 
procedure  is  such  guidance. 

Sec.  3.  Safe  Haritor  Number 

The  safe  harbor  number  is  190.  This  safe 
harbor  number  will  remain  in  effect  until  a 
new  safe  hartxjr  nurol)er  or  new  safe  hart>or 
numbers  are  published  by  the  Commissioner. 

Sec.  4.  Effective  Date 

Tliis  revenue  procedure  is  effective  for 
calendar  years  txiginning  after  December  31 . 
1993. 
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26  CFR  Pan  31 
[EE-7»-89J 
RIN  154S-AN40 

Requirement  of  Making  Quarterly 
Payments  of  the  Railroad 
Unemployment  Repayment  Tax 

agency:  Internal  Revenue  Service. 

Treasury. 

ACnON:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SliMMARY:  This  document  contains 
proposed  regulations  stating  the  time 
and  manner  of  making  payments  of  the 
railroad  unemployment  repayment  tax. 
The  proposed  amendments  are 
necessary  because  of  statutory  changes 
made  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
The  proposed  regulation  will  affect 
railroad  employers  and  employee 
representatives. 

DATES:  Written  comments  must  be 
received  by  July  12,  1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for  August 
30,  1993,  at  10  a.m.  must  be  received  by 
August  9.  1993. 

ADDRESSES:  Send  all  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7^04,  Ben  Franklin  Station.  Attention: 
CC;CORP:T:R  (EE-79-89),  Washington. 
DC  20044.  The  public  hearing  will  be 
held  in  the  IRS  Auditorium.  Seventh 
Floor,  7400  Corridor.  1111  Constitution 
Ave..  NW.,  Washington  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean  M.  Whalen.  (202)  622-6040 
concerning  the  regulations:  and  Carol 


Savage,  (202)  622-8452  cnnceming  the 
hearing  (not  toll-free  numbers). 
SUPPLEMENTARY  MFORMATKMt:  This 
document  contains  proposed 
amendments  to  the  Employment  Tax 
Regulations  (26  CFR  part  31)  under 
sections  601 1  and  6302  of  the  Internal 
Revenue  Code  (Code).  The  proposed 
regulations  are  to  be  issued  under  the 
authority  of  section  7805. 

Background 

Section  7106  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(TAMRA)  amended  the  Internal 
Revenue  Code  concerning  the  railroad 
unemployment  repayment  tax,  chapter 
23A  (sections  3321-3323),  for  years  after 
1988.  Unlike  most  other  employers,  rail 
employers  are  not  subject  to  the  taxes 
imposed  by  the  Federal  Unemployment 
Tax  Act  (FUTA).  but  instead  are  subject 
to  the  Railroad  Unemployment 
Insurance  Act  (RUIA).  The  RUIA  is 
similar  to  the  FUTA.  but  the  tax  is  paid 
to  the  Railroad  Retirement  Board  rather 
than  to  the  Internal  Revenue  Service. 
The  railroad  unemployment  repayment 
tax  provisions  were  added  to  the  Code 
in  1983  to  provide  a  method  for  rail 
employers  to  repay  approximately  600 
million  dollars  of  advances  that  were 
made  to  the  railroad  unemployment 
fund  by  the  railroad  retirement  fund. 
These  provisions  were  originally 
patterned  to  a  large  measure  after  the 
FUTA.  For  example,  the  tax  base  was 
the  same  as  the  FUTA  ba.se  (the  first 
$7,000  of  wages  paid  during  the  year  to 
each  employee),  and  the  employer 
deposit  schedule  followed  the  FUTA 
deposit  requirements  under  section 
6157(d)  of  the  Code. 

Under  .section  7106  of  TAMRA. 
sections  3321-3323  of  the  Code  were 
condensed  into  sections  3321  and  3322 
and  were  extensively  amended  to 
pattern  the  provisions  after  the  RUIA 
instead  of  the  FUTA.  Among  other 
things,  these  amendments  changed  the 
railroad  unemployment  repayment  tax 
from  one  based  on  annual  rail  wages 
paid  to  one  based  on  monthly  rail  wages 
paid.  Congress  also  repealed  section 
6157(d).  which  had  specifically  required 
quarterly  deposits. 

The  Internal  Revenue  Service  has  the 
authority  under  section  6302  of  the 
Code  to  issue  regulations  setting  forth 
the  time  of  collecting  any  tax  if  the  time 
is  not  otherwise  provided  by  title  26. 
With  the  removal  of  section  6157(d),  the 
Code  is  silent  on  the  time  for  making  the 
railroad  unemployment  repayment  tax 
deposits,  thereby  necessitating 
regulatory  guidance.  Because  the 
railroad  unemployment  repayment  tax 
is  now  patterned  after  the  RUIA.  which 
like  the  FUTA  requires  quarterly 
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deposits,  the  quarterly  deposit 
requirement  is  retained  for  the  railroad 
unemployment  repayment  tax. 

This  document  amends  §  31.6302(c)- 
2A  of  the  Employment  Tax  Regulations 
by  affirming  the  quarterly  deposit 
requirement.  In  addition,  because  of  the 
repeal  of  section  6157(d)  of  the  Code, 
this  document  removes  the  cross 
reference  to  §  31.6302(c)-2A  in 
§31.6157-1  of  the  regulations  end 
conforms  §  31.601  l(a)-3A  to  the 
statutory  changes  made  by  TAMRA. 

Reliance  on  These  Proposed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending  the 
issuance  of  final  regulations.  These 
regulations  will  generally  be  effective 
for  calendar  years  beginning  after 
December  31.  1992.  If  future  regulations 
are  more  restrictive,  such  guidance  will 
be  applied  without  retroactive  effect. 

Special  Analysis 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  533(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  an  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  will  be  held  on 
Monday,  August  30.  1993,  in  the 
Internal  Revenue  Service  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  rules  of  §  601 .601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  to  the  public 
hearing. 

Persons  who  have  submitted  written 
comments  by  )uly  12,  1993,  and  who 
also  desire  to  present  oral  comments  at 
the  hearing  on  the  proposed  regulations, 
should  submit,  not  later  than  August  9, 
1993,  a  request  to  speak  and  an  outline 


of  the  oral  comments  to  be  presented  at 
the  hearing  stating  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  fix)m  the  panel 
for  the  government  and  answers  thereto. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  before  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Drafting  Informalion 

The  principal  author  of  these 
proposed  regulations  is  Jean  M.  VVhalen 
of  the  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations).  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  crf'Sub)ects  in  26  CFR  Part  31 

Employment  taxes.  Fishing  vessels. 
Gambling.  Income  taxes,  Penaltie.s. 
Pensions,  Railroad  retirement.  Reporting 
and  recordkeeping  requirements.  Social 
security.  Unemployment  compensation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  part  31  are  as 
follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  AT  SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  is  amended  by  removing  the 
citation  for  "Sec.  31.fi302(c)-2A"  and 
adding  a  new  citation  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *    •  Sue. 
31  6302(c)-2A  also  issuod  und<!r  26  U.S.C 
6302  •   •   • 

Par.  2.  Section  31.6011(a>-3A  is 
amended  as  follows: 

1.  Tlje  first  sentence  of  paragraph 
(a)(1)  is  revised. 

2.  The  first  sentence  of  paragraph 
(a)(2)  is  revised. 

3.  A  new  paragraph  (c)  is  added. 

4.  The  revisions  read  as  follows: 

f31.6011(a>-3A    Retuma  of  the  railroad 
unemptoymant  rapaymant  tajL 

(a)  Requirement — (1)  Employers. 
Every  rail  employer  (as  defined  in 
section  3322(a)  of  the  Code  and  section 
1  of  the  Railroad  Unemployment 


Insurance  Act)  shall  make  a  return  of 
the  tax  imposed  bv  section  3321(8) 
(relating  to  the  railroad  unemployment 
repayment  tax)  for  each  return  period 
with  respect  to  the  total  rail  wages  (as 
defined  in  section  3322(b))  paid  by  the 

rail  employer  during  the  return  twriod 

•  ■   • 

(2)  Employee  Representatives.  EacJ) 
employee  representative  (as  defined  in 
section  3322(c)  of  the  Code  and  section 
1  of  the  Railroad  Unemployment 
Insurance  Act)  shall  make  a  return  of 
the  tax  imposed  by  section  3321(b)  on 
the  rail  wages  paid  (as  determined 
under  section  3321(b)(2))  during  each 
calendar  quarter  within  the  return 
period.  •    •    • 

•  ■         •         •         « 

(«:)  Definition.  For  calendar  years  after 
1986.  the  return  period  is  the  calendar 
year. 

131.61 57-1    (Amandad) 

Par.  3.  Sedion  31.6157-1  is  amende*! 
by  removing  the  last  sentence. 

Par.  4.  Section  31.6302(c)-2A  is 
amended  as  follows: 

1.  Paragraph  (a)  is  revised. 

2.  Paragraph  (b)(l)(i)  is  arriended  by 
adding  a  sentence  at  the  end. 

3.  Paragraph  (b)(2)  is  amended  by 
adding  a  sentence  at  the  end. 

4.  Tne  revisions  and  additions  read  as 
follows: 

f31.6302(c>-2A    Uaa  of  Govamment 
dapositariaa  in  connection  with  the  railroad 
urwmptoymant  rapaymant  tax. 

(a)  Effective  Date.  The  provisions  of 
this  sec:tion  generally  apply  to  the  tax 
imposed  by  section  3321(a)  on  rail 
employers  (as  defined  in  section  3323(a) 
for  calendar  years  before  1989  and  in 
se<.1ion  3322(a)  for  1989  and  su(;t;eeding 
calendar  years)  on  wages  paid  on  or 
al^er  July  1.  1986.  during  a  period  in 
which  a  return  is  made. 

(b)'  •  •  (!)•  *•())*  *  •  For  c-.Iendar 
quarters  l)eginning  on  or  after  M;iy  13. 
1993.  every  rail  employer  is  required  to 
compute  the  fax  imposed  by  section 
3321(3)  on  a  quarterly  basis  and  shall 
deposit  the  amount  of  the  tax  so 
computed  with  respect  to  a  calender 
quarter  (other  than  the  fourth  quarter  of 
a  calendar  year)  with  a  Federal  Reserve 
bank  or  with  an  authorized  financial 
institution  on  or  before  the  last  day  of 
the  first  calendar  month  following  the 
close  of  the  calendar  quarter. 
•         •         •         •         • 

(2)  •  *  •  For  calendar  quarters 
beginning  on  or  after  May  13,  1993,  the 
provisions  of  paragraph  (b)(1)  of  this 
section  shall  not  apply  with  respect  to 
any  calendar  quarter  if  the  amount  of 
tax  imposed  by  section  3321(a)  for  such 
calendar  quarter,  plus  unpaid  amounts 
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for  prior  calendar  quarters  within  the 

taxable  period,  does  not  exceed  $100. 

MkhMl  P.  Dolaa. 

Commissioner  of  Internal  Revenue. 

(FR  Doc  93-10745  Piled  5-12-93:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IIL1 2-20-6567;  FRL-4619-2] 

Approval  and  Promulgation  of 
Implamantation  Plana;  illlnola 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Proposed  rule. 

SUMMARY:  On  June  29.  1990.  EPA 
promulgated  a  Federal  Implementation 
Plan  (FD*)  which  contained  stationary 
source  volatile  organic  compound 
(VOC)  control  measures  representing 
reasonably  available  control  technology 
(RACT)  for  emission  sources  located  in 
six  northeastern  Illinois  (Chicago  area) 
counties:  Cook.  DuPage,  Kane,  Lake, 
McHenry  and  Will.  EPA  also  took  final 
rulemaking  action  on  certain  VCX! 
RACT  rules  previously  adopted  and 
submitted  by  the  State  of  Illinois  for 
inclusion  in  its  State  Implementation 
Plan  (SIP).  Included  in  EPA's  rules  was 
a  requirement  that  metal  furniture 
coating  operations  be  subject  to 
specified  VOC  emission  limitations.  The 
metal  furniture  coating  limits  apply  to 
the  metal  furniture  painting  operations 
at  Allsteel,  Incorporated "s  (Allsteel) 
metal  furniture  manufacturing  plant  in 
Montgomery,  Illinois  (in  Kane  County). 
Allsteel  requested  that  EPA  reconsider 
its  rule  as  applicable  to  Allsteel's  metal 
furniture  painting  operation,  on  the 
basis  that  an  alternative  RACT  coating 
limit  is  appropriate  for  certain  of  its 
specialty  coatings.  EPA  has  agreed  to  do 
so.  As  a  result  of  EPA's  reconsideration 
it  is  proposing  site-specific  RACT 
requirements  for  Allsteel's  metal 
furniture  p>ainting  operations.  EPA 
solicits  public  comments  on  its 
proposed  rulemaking  action. 
DATES:  Comments  on  this  proposed 
revision  to  the  Chicago  PIP  must  be 
received  by  June  14. 1993  at  the  address 
below.  A  public  hearing,  if  requested, 
will  be  held  in  Chicago,  Illinois. 
Requests  for  the  hearing  should  be 
submitted  to  Jay  Bortzer  by  June  14. 
1993.  at  the  address  below.  Interested 
persons  may  call  Ms.  Hattie  Geisler  at 
(312)  886-3199  to  see  if  a  hearing  will 
be  held  and  the  date  and  location  of  any 
hearing.  Any  hearing  will  be  strictly 


Umited  to  the  subject  matter  of  this 
action,  the  scope  of  which  is  discussed 
below. 

AOOAESSES:  Written  comments  on  this 
action  should  be  addressed  to  Jay 
Bortzer.  Chief.  Regulation  Development 
Section  (AR-18J).  U.S.  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Street.  Chicago.  Illinois  60604. 
Comments  should  be  strictly  Umited  to 
the  subject  matter  of  this  action,  the 
scope  of  which  is  discussed  below. 
DOCKET:  Pursuant  to  section  307(d)(1), 
of  the  Clean  Air  Act  (CAA).  42  U.S.C. 
7607(d)(1)  (Pamph.  1991).  this  action  is 
subject  to  the  procedural  requirements 
of  section  307(d).  Therefore,  EPA  has 
established  a  public  docket  for  this 
action.  A-92-68.  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  addresses.  We 
recommend  that  you  contact  Steven 
Rosenthal  before  visiting  the  Chicago 
location  and  Jacqueline  Brown  before 
visiting  the  Washington,  DC  location.  A 
reasonable  fee  may  be  charged  for 
copying. 

U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch.  18th  Floor.  Southwest.  77 
West  Jackson  Blvd.,  Chicago.  Illinois 
60604 
U.S.  Environmental  Protection  Agency, 
Docket  No.  A-92-68,  Air  Docket  (LE- 
131).  room  M1500,  Waterside  Mall, 
401  M  Street.  SW.  Washington.  DC 
20460.  (202)  245-3639. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Steven  Rosenthal.  Regulation 
Development  Branch,  EPA  Region  5, 
(312)  886-6052.  at  the  Chicago  address 
indicated  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  an  effort  to  comply  with  certain 
requirements  under  Part  D  of  the  CAA, 
as  amended  in  1977  (1977  Act),  42  USC 
7401  et  seq.  (1983),  on  December  20. 
1979,  Illinois  submitted  to  EPA,  rules 
for  the  control  of  certain  stationary 
sources  of  VOC  that  had  been  adopted 
by  the  Illinois  Pollution  Control  Board 
(IPCB).  These  rules  included  emission 
limitations  for  coating  operations, 
including  metal  furniture  coating.  The 
purpose  of  these  rules  was  to  satisfy  the 
section  172,  42  USC  7502  (1983), 
requirement  that  Illinois  adopt  RACT 
rules  for  existing  sources.  Control 
techniques  guideline  (CTG)  documents 
have  been  prepared  by  EPA  to  assist 
States  in  defining  RACT  for  the  control 
of  VOC  emissions  from  existing 
stationary  sources.  Each  individual  CTG 
recommends  a  presumptive  norm  of 
control  considered  reasonably  available 


to  a  specific  source  category.  See  44  FR 
20372  (April  4. 1979).  llkese  rules  were 
approved  by  USEPA  on  February  21, 
1980. 

On  April  1. 1967,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
EPA  and  sought  a  judgment  that  EPA, 
among  other  requested  actions,  be 
required  to  promulgate  revisions  to  the 
Illinois  ozone  SIP  for  northeastern 
Illinois  because  the  existing  rules  did 
not  meet  the  RACT  requirement  of 
Section  172.  Wisconsin  v.  Reilly,  No. 
87-C-0395.  E.D.  Wis. 

On  May  25. 1988.  EPA  released  a 
guidance  document  titled  "Issues 
Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations."  The 
purpose  of  this  VOC  guidance  document 
was  to  identify  RACT  defeciencies  that 
States  should  correct  in  existing  SIPs 
and  that  EPA  should  propose  to 
disapprove  if  submitted  in  a  hxtxue  SIP. 

On  January  18, 1989,  the  District 
Court  in  Wisconsin  v.  i?ej7/y  ordered 
that  EPA  promulgate  an  ozone 
implementation  plan  for  northeastern 
Illinois  within  14  months  of  the  date  of 
that  order.  On  September  22, 1989,  EPA 
and  the  States  of  Illinois  and  Wisconsin 
signed  a  settlement  agreement  in  an 
attempt  to  substitute  a  more  acceptable 
schedule  for  promulgation  of  a  plan  for 
the  control  of  ozone  in  the  Chicago  area. 
On  November  6, 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  calls  for  the 
use  of  a  more  sophisticated  air  quality 
model,  allows  more  time  for  EPA  to 
promulgate  a  Federal  implementation 
plan  (FIP)  using  the  model,  and  requires 
interim  emission  reductions  while  the 
modeling  study  is  being  performed.  The 
interim  emission  reductions  consist  of 
Federal  promulgation  of  required  VOM  ^ 
RACT  rules  for  Illinois  to  remedy 
deficiencies  in  its  State  regulations. 

Pursuant  to  the  settlement  agreement 
EPA  proposed  to  replace  Illinois' 
coating  rules  with  federally 
promulgated  coating  rules  on  December 
27, 1989,  in  order  to  make  these  coating 
rules  consistent  with  EPA's  May  25, 
1988,  VOC  guidance.  The  specific 
deficiencies  that  were  contained  in 
Illinois'  coating  rules  included 
inadequacies  in  its  recordkeeping 
requirements  and  test  methods, 
excessively  high  applicability  cutoffs. 


>  The  SUte  of  Illinois  us«t  the  term  "VOM"  in  its 
regulations.  For  the  purposes  of  this  RACT  analysis, 
this  term  is  considered  equivalent  to  EPA's  term 
"volatile  organic  compounds  (VOC)". 
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improper  definitions,  and  a  provision 
allowing  sources  to  average  their  coating 
lines  together  in  a  manner  inconsistent 
with  EPA  policy.  The  coating  rules 
proposed  for  promulgation  by  EPA 
covered  Allsteel's  metal  furniture 
painting  operations.  On  June  29,  1990, 
(55  FR  26814).  EPA  took  final  action  to 
replace  Illinois'  coating  rules  with 
federally  promulgated  coating  rules. 

On  August  28.  1990,  Allsteel  filed  a 
petition  for  review  of  EPA's  June  29. 
1990.  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  other  parties  filed 
j  petitions  for  review,  which  were 
I  ultimately  consolidated  by  the  Court  as 
;  Illinois  Environmental  Regulatory 
;  Group  ("lERG")  et  al.  v.  ReiUy.  No.  90- 
!  2778. 

i     On  May  6. 1992.  Allsteel  requested 
j  tiiat  EPA  reconsider  the  FTP  rule  as 
I  applicable  to  Allsteel's  metal  furniture 
,  painting  operation,  on  the  basis  that  an 
I  eltemative  RACT  coating  limit  is 
appropriate  for  certain  of  its  specialty 
coatings.  On  August  26, 1992,  EPA 
I  announced  its  intention  to  reconsider 
the  coating  rule  as  it  applies  to  Allsteel 
ind  Lssued  a  three-month  stay  of  the 
applicable  rule  pending  reconsideration, 
pursuant  to  Section  307(d)(7)iB)  of  the 
Act.  42  U.S.C.  7607(d)(7)(B)  (Pamph. 
1991).  57  FR  38615.  In  addition,  on 
August  26.  1992.  EPA  proposed  to 
extend  the  three-month  stay,  but  only  if 
and  as  long  as  necessary  to  complete 
reconsideration.  57  FR  38650. 
j    As  a  result  of  EPA's  decision  to 
reconsider  the  Federal  rules  as  applied 
!to  Allsteel,  EPA  has  reviewed 
information  regarding  Allsteel's 
ipainting  operations  in  order  to  evaluate 
RACT  for  its  specialty  coating 
operations.  Today's  notice  presents  a 
idiscussion  of  this  analysis  and  proposes 
jrevised  RACT  rules  for  Allsteel. 

In.  Analysis  of  RACT 

I    The  Chicago  FIP  specifies  a  metal 
|fumiture  coating  limitation  of  3.0 
taiounds  of  VOC  per  gallon  of  coating. 
This  limitation,  which  is  contained  in 
m  CFR  52.741(e),  applies  to  Allsteel's 
metal  furniture  painting  operations. 
jAllsteel  has  provided  information  to 
pPA  documenting  the  unavailability  of 
bertain  specialty  coatings  which  meet 
the  FIP  limit  of  3.0  pounds  VOC  per 
gallon.  These  specialty  coatings  are  high 
:hroma.  metallic,  and  plastisol/ 
wgar.isol  coalings. 

I    Allsteel  provided  information  on  its 
fcpocialty  paints  in  an  August  15,  1991, 
letter  to  EPA.  This  letter  contains 
information  on  the  colors,  uses, 
Cpplications,  volumes  and  costs  of 
control  related  to  the  specially  paints 
find  on  Allsteel's  efforts  to  reformulate 


its  paints  or  find  compliant  paints  for  its 
specialty  uses.  Allsteel  estimated  that  as 
much  as  10  percent  of  its  future 
customer  paint  requirements  could  be  in 
specialty  colors,  such  as  metallics,  for 
which  compliance  paints  are 
unavailable.  Allsteel  determined  that 
utilizing  specialty  paints  with  a  VOC 
content  of  3.2  pounds  per  gallon  would 
allow  it  to  avoid  double  coating  (i.e., 
applying  two  coats  instead  of  one). 
According  to  Allsteel,  if  10  percent  of 
Allsteel's  future  paint  requirements  are 
in  specialty  colors  containing  3.2 
pounds  per  gallon,  the  total  excess  VOC 
emissions  potentially  attributable  to  the 
specialty  paints  would  be  only  1,200 
pounds  (less  than  1  ton)  of  VOC  per 
year.  Allsteel  also  provided  control 
equipment  cost  information  which 
demonstrates  the  economic  infeasibility 
of  using  add-on  control  equipment  to 
reduce  its  emissions  from  3.2  to  3.0 
pounds  VOC  per  gallon. 

Allsteel  staled  that  it  has  developed  or 
found  acceptable  compliance  paints  for 
many  of  its  applications.  With  regard  to 
the  colors  for  which  compliance  paints 
are  not  available,  Allsteel  continues  to 
meet  with  paint  manufacturers  and  test 
reformulated  paints.  Over  the  last 
several  years,  Allsteel  has  been  working 
with  3  paint  manufacturers  (Morton. 
PPG  and  AKZO)  and  performed  test 
runs  on  more  than  100  paints. 

Allsteel's  January.  9. 1992.  letter  to 
EPA  supplemented  the  information 
provided  to  EPA  on  August  15.  1991. 
Attached  to  its  January  9,  1992.  letter  is 
correspondence  with  paint 
manufacturers,  and  internal  memoranda 
from  Allsteel's  Aurora  Paint  Laboratory 
which  document  its  efforts  to  develop 
low  VOC  paints  over  the  prior  year. 
Allsteel  described  the  coatings  which  it 
needs  to  be  able  to  use.  for  which  low 
VOC  coalings  are  currently  unavailable, 
as  follows: 

•  High  chroma  colors  (e.g.  bright  reds 
and  yellows) 

•  Metallic  coatings  (e.g.  metallic  .silver 
and  bronze) 

•  Primers  for  plastisol  or  organosol 
coatings  (e.g.  "leather  look"  coatings) 
Allsteel  requested  a  regulatory  change 

that  would  allow  it  to  use  3.2  pounds 
VOC  per  gallon  coatings  for  up  to  10 
percent  of  its  paint  volume  per  month. 

As  support  for  its  petition  for 
reconsideration,  Allsteel  submitted  the 
following  documents  which  describe 
Allsteel's  efforts  to  obtain  complying 
coatings: 

a.  March  4, 1992.  Affidavit  of  Jeffrey 
Masi,  Plant  Chemist.  Allsteel.  Inc. 
regarding  unavailability  of  and 
application  problems  with  high 


chroma  colors,  metallics  and 
pla.stisol  and  organisol  primers. 

b.  March  4,  1992,  letter  from  Allsteel  to 

EPA  submitting  Excerpts  from 
Deposition  Transcript  of  JefTMasi 
VSEPA  V.  Allsteel.  Inc..  Nb.  874638. 
1988  (N.D.  Ill),  pp.  81-3, 136-141. 
177-182. 

c.  Febniary  10,  1992,  letter  from  Wright 

Coating  Co.  regarding  poor 
adhesion  of  water-based  primers  for 
plastisols. 

d.  February  5. 1992,  letter  horn  Allsteel. 

Inc.  to  EPA  transmitting  resuhs  of 
Allsteel's  "Evaluation  of  Water 
Primers  for  Plastisols". 

e.  January  31. 1992.  letter  from  PPG 

Industries,  Inc.  to  Allsteel,  Inc. 
regarding  unavailability  and  poor 
hiding  of  3.0  Ibs./gal  in  high 
chroma  colors. 

f.  October  30.  1991,  letter  from  PPG 

Industries  to  Allsteel,  Inc. 

g.  October  23,  1991,  Allsteel,  Inc. 

telephone  memorandum  to  Fred 
Bonko  and  Jim  Chopack  from  Scott 
Masters. 

h.  September  23,  1991.  Allsteel,  Inc. 
oRlce  memo  from  S.D.  Masters 
regarding  "Further  Testing  of 
Proposed  900  Series  Bases." 

i.  September  16, 1991,  Allsteel  letter 
from  River  Valley  Coatings.  Inc.  to 
Allsteel,  Inc.  about  the  availability 
of  a  coating  which  would  only 
require  one  coat. 

j.  September  16,  1991,  Allsteel,  Inc. 
office  memo  from  S.D.  Masters 
regarding  second  meeting  with  PPG 
on  900  Series  Bases. 

k.  January  25,  1991,  PPG  Industries' 
inter-office  correspondence  to  Paul 
Rommelfaenger  regarding  a  meeting 
with  Allsteel  at  which  various 
coating  issues  were  discussed. 

1.  January  21,  1991,  Allsteel,  Inc.  office 
memo  from  J.M.  Balcerak  regarding 
a  meeting  with  Morton 
International  at  which  various 
coating  issues  were  discussed. 

m.  January  4.  1991,  letter  from  PPG 
Industries  to  Allsteel.  Inc..  which 
transmitted  te.st  results  for  three 
coatings. 

n.  December  10.  1990,  PPG  Industries' 
inter-office  correspondence  to  Paul 
Rommelfaenger  regarding  the  trial 
run  of  a  low  VOC  coating. 
EPA  agrees  that  Allsteel  has  provided 

adequate  support  for  its  alternative 

RACT  proposal. 

III.  Recordkeeping 

The  proposed  recordkeeping 
requirements  for  Allsteel  are  similar  to 
those  in  40  CFR  52.741(e)(6).  They 
deviate  from  these  recordkeeping 
requirements  to  the  extent  nece.vsary  to 
ensure  that  no  coatings  exceed  3.2 


28378 


Federal  Register  /  Vol.  58.  No.  91  /  Thursday,  May  13.  1993  /  Proposed  Rules 


pounds  per  gallon  and  that  no  more 
than  10  percent  of  monthly  coating  use 
exceeds  3.0  pounds  VOC  per  gallon. 

IV.  Compliance  Dale 

A  compliance  date  of  four  months 
from  promulgation  is  proposed  so  that 
Allsteel  has  adequate  time  to  comply 
with  revised  recordkeeping 
requirements. 

V.  Summary  and  Conclusions 

Through  today's  notice,  alternative 
RACT  requirements  and  revised 
recordkeeping  requirements  are 
profKJsed  for  Allsteel's  metal  furniture 
painting  operations.  Compliance  with 
the  revised  emission  limits  and 
recordkeeping  requirements  must  be 
achieved  4  months  from  EPA's  final 
promulgation  of  these  rules. 

Public  comment  is  solicited  on  this 
proposal  for  Allsteel.  Public  comments 
received  by  the  date  shown  above  will 
be  considered  in  the  development  of 
EPA's  final  rule. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  that  50.000. 

This  action  involves  only  one  source, 
Allsteel.  Incorporated,  which  is  not  a 
small  entity.  Therefore,  EPA  certifies 
that  this  RACT  promulgation  does  not 
have  a  significant  imp>act  on  a 
substantial  number  of  small  entities. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Sub)ects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Ozone. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671  q. 
Dated:  April  20. 1993. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  setout  in  the  preamble 
title  40  chapter  1  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671  q. 


Subpart  O— Illinois 

2.  Section  52.741  is  amended  by 
adding  a  paragraph  (e)(9)  to  read  as 
follows: 

S  52.741    Control  Strategy:  Ozone  control 
meaauTM  for  Cook.  DuPage,  Kane,  Lake, 
McHwiry.  and  Will  Counties. 

*         *         •         •         * 

(e)  •   *   • 

(9)  The  Control  and  recordkeeping 
requirements  in  this  paragraph  apply  to 
the  metal  furniture  painting  operations 
at  Allsteel,  Incorporated 's  metal 
furniture  manufacturing  plant  in 
Montgomery,  Illinois  (in  Kane  County), 
instead  of  the  control  requirements  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section  and  recordkeeping  requirements 
in  paragraph  (e)(6)  of  this  section. 
Compliance  with  this  paragraph  must  be 
demonstrated  through  the  applicable 
coating  analysis  test  methods  and 
procedures  specified  in  paragraph 
(a)(4)(i)  of  this  section. 

(i)  After  (insert  date  4  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register],  no  coatings  shall 
at  any  time  be  applied  which  exceed  3.2 
pounds  (lbs)  volatile  organic  material 
(VOM)  per  gallon  of  coating  (minus 
water  and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  as  applied  to  coat 
metal  furniture. 

(ii)  Starting  with  the  first  full  month 
after  (insert  date  4  months  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register],  the  total  volume 
(minus  water  and  any  compounds 
which  are  specifically  exempted  from 
the  definition  of  VOM)  of  coatings  as 
applied  to  metal  furniture,  which 
exceeds  3.0  lbs  VOM  per  gallon  of 
coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
in  any  month  may  not  exceed  10 
percent  of  the  total  volume  (minus 
water  and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  of  coatings  as 
applied  to  melal  furniture  in  that 
month. 

(iii)  By  (insert  date  4  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register],  Allsteel  shall 
certify  to  the  Administrator  that  its 
coating  operations  will  be  in 
compliance  with  paragraphs  (e)(9)(i) 
and  (e)(9)(ii)  of  this  section  on  and  after 
the  dates  specified  in  paragraphs 
(e)(9)(i)  and  (e){9)(ii).  Such  certification 
shall  include: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied  on 
each  coating  line. 

(B)  The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 


compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  each  day  on  each  coating 
line. 

(C)  The  instrument  or  method  by 
which  Allsteel  will  accurately  measure 
or  calculate  the  volume  of  each  coating 
as  applied  each  month. 

(iv)  The  Administrator  must  be 
notified  at  least  ten  days  prior  to  the  use 
of  any  metal  furniture  coating  not 
previously  identified  pursuant  to 
paragraphs  (e)(9)(iii)  of  this  section. 
This  notification  must  include  the 
information  specified  in  paragraphs 
(e)(9)(i;i){A)  and  (e)(9)(iii)(B)  of  this 
section. 

(v)  On  and  after  (insert  date  4  months 
after  dale  of  publication  of  the  final  rule 
in  the  Federal  Register]  Allsteel  shall 
collect  and  record  all  of  the  following 
information  each  day  for  each  coating 
and  maintain  the  information  at  the 
facility  for  a  period  of  three  years 

(A)  The  name  and  identification 
number  of  each  coating  as  applied. 

(D)  The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
as  applied  each  day. 

(C)  Any  record  showing  a  VOM 
content  in  excess  of  3.2  lbs  VOM  per 
gallon  (minus  water  and  any 
compounds  which  are  specifically 
exempted  ft-om  the  definition  of  VOM). 
Copies  of  all  such  records  shall  be  sent 
to  the  Administrator  within  30  days 
following  their  collection. 

(vi)  Starting  with  the  first  full  month 
after  1  insert  date  4  months  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register]  Allsteel  shall  collect 
and  record  all  of  the  following 
information  for  each  month  and 
maintain  the  information  at  the  facility 
for  a  period  of  three  years: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied. 

(B)  The  wjeight  of  VOM  per  volume 
and  the  volume  of  each  coating  (minus 
water  and  any  compounds  which  are 
specifically  exempted  from  the 
definition  of  VOM)  as  applied  each 
month 

(vii)  By  the  15th  of  every  month 
starting  on  [insert  6  month,  and  year, 
after  month  of  publication  of  the  final 
rule  in  the  Federal  Register]  All.steel 
shell  compute  the  following: 

V  p..,...„,  =  (V,/V:)  X  100 
where: 

Vi  =  The  volume  of  all  coatings  as 
applied  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
the  prior  month,  which  exceed  3.0  lbs 
VOM  per  gallon  (minus  water  and  any 
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compound.s  which  are  specifically 
exempted  from  the  definition  of  VOM). 

Vi  =  The  volume  of  all  coatings  as 
applied  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
the  prior  month. 

Vpirccni  =  The  percent,  by  volume,  of 
all  coatings  as  applied  (minus  water  and 
any  compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
the  prior  month  which  exceed  3.0  lbs 
VOM  per  gallon  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM). 

(viii)  The  Administrator  shall  be  sent 
a  copy  of  any  calculation  (and  relevant 
records)  in  which  Vprrccm  exceeds  10.  no 
later  than  30  days  af^er  the  calculation 
is  performed. 

IFR  Doc.  93-11100  Filed  5-12-93.  8:45  am| 

BILUNC  CODE  tStOSO-P 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  502 
[Docket  No.  93-10] 

Amendments  to  Rules  Governing  Rate 
Proceedings  In  the  Oomestic  Offshore 
Trades 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  amend  its  rules 
of  practice  and  procedure  governing  rate 
proceedings  in  the  domestic  offshore 
trades  in  order  to  enhance  the 
Commission's  ability  to  comply  with  the 
time  constraints  of  the  Intercoastal 
Shipping  Act.  1933.  This  proposal  also 
would  clarify  that  the  burden  of  proof 
in  any  hearing  under  section  3  of  the 
1933  Act  is  on  the  carrier  whose  rates 
are  under  investigation. 
DATES:  Comments  due  July  12.  1993. 
ADDRESSES:  Comments  (original  and  15 
copies)  are  to  be  submitted  to:  Joseph  C. 
Polking.  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street. 
N\V..  Washington.  DC  20573-0001. 
(202)  523-5725. 

rOR  FURTHER  INFORMATION  CONTACT: 
Seymour  Glanzer,  Director,  Bureau  of 
Hearing  Counsel,  Federal  Maritime 
Commission.  800  North  Capitol  Street. 
NW..  Washington.  D.C.  20573-0001. 
Phone (202)  523-5783.  Fax (202) 523- 
5785. 

SUPPLEMENTARY  INFORMATION:  In  1978. 
the  Intercoastal  Shipping  Act.  1933.  46 
use.  app.  843  et.  seq.  (•'1933  Act"), 
was  amended  to  make  various  changes 
to  the  Federal  Maritime  Commission  s 
("Commission"  or  "PMC")  authority  to 


suspend  and  investigate  rate  changes  in 
the  domestic  offshore  trades.  Included 
among  those  changes  were  time  limits 
on  Commission  rate  investigations  and 
new  definitions  of  general  rate  increase 
("GRI")  and  general  rate  decrease 
("CRD").  That  legislation  also  enlarged 
the  notice  requirements  and  provided 
for  other  distinct  treatment  of  such 
general  rate  changes. 

The  Commission  published 
procedural  rules  in  1979  to  implement 
these  amendments  to  the  1933  Act. ' 
Those  rules  are  contained  in  46  CFR 
part  502  ("Part  502")  and  prescribe  the 
method  by  which  the  Commission 
conducts  rate  proceedings  in  the 
domestic  offshore  trades  within  the  time 
limits  of  the  statute. 

On  January  9.  1992.  the  State  of 
Hawaii  ("Hawaii"),  by  its  Attorney 
General,  filed  a  petition  ("Petition") 
seeking  review  of  certain  portions  of 
part  502  and  recommending  specific 
changes  to  those  rules.  A  Notice  of 
Filing  of  the  Petition  was  published  in 
the  Federal  Register  on  January  23. 
1992  (57  FR  2702).  soliciting  comments 
from  interested  persons.  Five  comments 
were  received.  Specific  rulings  on 
various  recommendations  contained  in 
Hawaii's  Petition  which  the 
Commission  has  determined  to  reject 
are  the  subject  of  a  separate  Commission 
order  issued  simultaneously  herewith. 
Having  considered  that  Petition,  the 
comments  thereon,  and  the 
Commission's  own  experience  under 
part  502  since  1979.  the  Commission 
has  determined  to  propose  certain 
changes  to  those  rules.  In  general,  these 
proposed  changes  would  adju.st  the 
procedures  relating  to  all  types  of  rate 
increases.  Some  reflect  separate  changes 
recently  adopted  by  the  Commi.ssion  in 
Docket  No.  92-36.  Reduction  of  Notice 
Requirements  for  Tariff  Increases  in  the 
Domestic  Offshore  Trades.  57  FR  44504 
(September  28.  1992).  Specific 
proposals  are  as  follows: 

1.  Require  Carriers  To  Respond  to 
Protestants'  Information  Requests 
Within  Seven  Days  After  the 
Commission's  Order  Of  Investigation 

The  Commission's  rules  at  section 
502.67(h)(1)  require  protests  to  GRIs  and 
GRDs  to  include  seven  .specific  items, 
among  which  are  any  requests  for 
additional  carrier  data.  In  its  Petition. 
Hawaii  points  out  that  the  rules  do  not 
contain  a  time  within  which  the  carrier 
must  respond  to  such  requests  for  data 
and  recommends  the  addition  of  such  a 
requirement.  The  Commission  believes 
that  this  is  a  constructive 


'  Part  502—Hules  of  Practice  and  Procedure. 
Docket  No  7a-«7  21  FM.C.  739  (1979). 


recommendation,  which  would  serve  to 
assist  the  administrative  law  judge 
("ALJ")  in  completing  a  hearing  within 
sixty  days,  as  the  1993  Act  requires.  The 
absence  of  any  deadline  for  responses  to 
requests  for  data  has  the  potential  to 
create  uncertainty  and  delay,  and  to 
divert  the  ALJ's  attention  from  the 
immediate  task  of  structuring  and 
timely  completion  of  an  appropriate 
hearing.  Thus,  the  Commission  is 
proposing  to  amend  section  502.67(d)(1) 
to  require  carriers  to  respond  to 
protestants'  data  requests  not  later  than 
seven  days  after  the  Commission  issues 
its  order  of  investigation  in  a  rate 
proceeding  involving  a  GRI  or  GRD  in 
the  domestic  offshore  trades. 

2.  Extend  the  Time  for  Protestants  and 
Hearing  Counsel  To  Serve  Their  Direct 
Cases  in  GRIAiRD  Proceedings 

Hawaii  recommends  in  its  Petition 
that  section  502.67(d)(1)  be  amended  to 
eliminate  the  requirement  for  all  parties 
to  serve  their  direct  cases  in  GRl/GRD 
proceedings  within  seven  days  after  the 
proposed  effectiveness  of  the  tariff 
change.  This  recommendation  is  based 
largely  upon  the  alleged  difficulty,  if  not 
impossibility,  of  compliance  with  this 
deadline  by  protestants  and  the  PMC's 
Bureau  of  Hearing  Counsel.  While  the 
ALJ  has  discretion  to  adjust  this 
requirement  as  necessary,  such  ad  hoc 
adjustments  could  consume  time,  place 
additional  burdens  upon  the  ALJ  and 
leave  the  parties  in  an  uncertain  status 
until  any  motions  addressing  these 
matters  are  decided. 

A  carrier  which  files  a  GRI/GRD 
already  is  required  by  section 
502.67(a)(2)  to  submit,  concurrently 
with  its  tariff  filing,  testimony  and 
exhibits  which  will  serve  as  its  direct 
case  in  the  event  the  matter  is  set  for 
formal  investigation.  Thus,  the  further 
requirement  to  serve  such  material, 
under  oath,  upon  the  parties  and  the 
ALJ.  no  later  than  seven  days  after  the 
tariff  matter  is  scheduled  to  take  effect, 
should  place  a  minimal  burden  upon 
the  carrier.  Moreover,  the  justification 
offered  by  the  carrier  for  its  rate  increase 
(or  decrea.se)  appears  to  be  the  logical 
starting  point  for  any  rate  investigation.  ' 
As  discus,sed  below,  the  carrier  has  the 
ultimate  burden  of  demonstrating  the 
reasonableness  of  its  rates. 

Therefore,  in  lieu  of  Hawaii's 
suggestion,  the  Commission  is 
proposing  to  retain  the  requirement  for 
carriers  to  serve  their  sworn  direct 
testimony  and  exhibits,  together  with 
underlying  workpapers,  within  seven 
days.  However,  the  seven  days  would 
commence  upon  the  issuance  of  the 
FMC's  order  of  investigation  so  that 
adding  a  few  extra  days  to  the  time 
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linuts  Cor  coDcluding  rate  proceedings 
may  be  possible  in  some  cases.  The  60- 
day.  120-day  and  180-day  statutory  time 
limits  for  hearings,  initial  decisions  and 
final  decisions,  respectively,  commence 
on  the  date  the  tariff  becomes  effective, 
or  would  have  taken  effect,  absent 
suspensioa.  Issuance  of  the  Commission 
order  prior  to  such  date  may  be  possible 
in  soae  cases  and  would  add  exlrs  time 
to  meet  tbose  statutory  constraints. 

For  parties  other  than  the  filing 
carrier,  the  Commission  is  proposing  to 
extend  the  time  for  filing  direct  cases 
from  seven  to  fourteen  days.  The 
fourteen-day  period  also  would 
commence  on  the  date  of  issuance  of  the 
order  of  investigation.  This  is  a  tight, 
but  more  realistic  deadline  that  should 
be  met  in  most  instances  without 
impeding  the  ALJ.  Pursuant  to  section 
502.67(a)(2),  protestants  and  the  Bureau 
of  Hearing  Counsel  vdll  have  had  the 
carrier's  initial  submission  since  sixty 
days  befbie  tha  tariff  was  scheduled  to 
take  effect.  The  carrier's  sworn  direct 
case  should  be  essentially  the  same, 
and.  along  with  the  carrier's  initial 
discovery  responses,  would  be  available 
one  week  prior  to  protestants'  and 
Hearing  Counsel's  deadlines  for  filing 
their  direct  cases.  The  remainder  of  the 
procedural  schedule  will  remain 
entirely  in  the  discretion  of  the  ALJ.  to 
accommodate  the  wide  variety  of 
situetions  which  may  be  encountered  in 
CRl/GRD  proceedings. 

3.  Remove  the  Kaatrictioo  on 
Protestants'  Use  of  Carrier  Workpapers 
in  Subeequeat  Commission 
Proceedings. 

In  order  to  obtain  carrier  workpapers 
underlying  financial  and  operating  data 
filed  in  connection  with  proposed  rate 
changes,  potential  protestants  must  sign 
a  cwtification.  set  forth  at  section 
502  67(aK3),  which  states,  in  pertinent 
pari,  that  the  workpapers  will  be  used 
solely  in  connection  with  protests 
related  to  and  proceedings  resulting 
from  the  particular  rate  change  for 
which  the  workpapers  have  been 
prepared.  In  its  Petition,  Hawaii  argues 
for  the  aaiendnient  of  this  certification 
to  permit  the  use  of  carrier  workpapers 
in  subsequent  Commission  proceedings. 
The  Petition  asserts  that  parties  in 
possession  of  a  carrier's  prior  years' 
workpapers  must  request  and  receive 
the  same  workpapers  again  before  they 
can  be  used,  thus  prolonging 
Commission  proceedings. 

To  the  extent  that  prior  workpapers 
may  be  relevant  to  cunent  issues,  the 
Commission  shares  Hawaii's  concern 
about  the  inefficiency  of  requesting  and 
producing  the  same  documents  for  a 
second  time.  Therefore,  we  are 


fm>posing  an  anModment  to  the 
certification  which  would  permit  the 
use  of  carrier  workpapers  in  any 
Commission  proceedings  addressing  the 
rates,  in  that  same  trade,  of  the  carrier 
which  prepared  those  workpapers.  The 
use  of  such  workpapers  in  any 
proceeding  still  would  be  subject  to 
legitimate  evidentiary  <:^>)ections.  and 
the  documents  would  remain  protected 
from  public  disclosure  unless 
authorized  by  the  AL}  or  the 
Commission. 

4.  Eliminate  the  Requirement  for  all 
Parties  To  File  Preli«ariag  Statements 
Seven  Day*  After  the  Proposed  Effective 
Date  of  Noa-GRIs/GRDs. 

Section  502.67(d)(2)  currently 
requires  all  parties  to  a  proceeding 
involving  rate  changes  other  than  GRIs/ 
GRDs  to  file  detailed  prehearing 
statements  no  later  then  seven  days  after 
the  proposed  effective  date  of  the  tariff 
matter  under  investigation.  Hawaii 
recommends  elimination  of  this 
requirement  on  the  basis  that  the  parties 
do  not  have  sufficient  information  to  file 
meaningful  prehearing  statements  at 
this  stage  of  a  non-GRI/GRD 
proceeding. 

With  one  Umited  exception,  carriers 
are  not  required  to  file  supporting  data 
for  rate  changes  other  than  CRls/GRDs.^ 
Unless  a  carrier  voluntarily  files  such 
data.'  other  parties  to  a  proceeding 
cannot  be  expected  to  explain  how  they 
plan  to  challenge  the  carrier's 
justification.  Therefore,  the  Commission 
is  proposing  to  eliminate  the 
requirement  for  detailed  prehearing 
statements. 

5.  Require  Carriers  To  File  Direct  Cases 
in  Support  of  Nfoa-CRIs/GRDs  Within 
Fourteen  Days  AAer  an  Order  of 
Investigation. 

As  discussed  above,  rate  changes 
other  than  CRls/GRDs  nomully  are  filed 
without  supporting  financial  or 
operating  data.  A  formal  investigation  of 
any  such  changes  must,  therefore, 
commence  wiihout  the  same  factual 
basis  and  analysis  that  accompanies  a 
GRI/GKD.  In  addition,  the  Commission 
recently  has  reduced  the  notice  period 
for  filing  most  increases  other  than  GRIs 
from  thirty  days  to  seven  workdays.* 


Under  these  amended  rules,  protests  to 
such  increases  (other  then  across-the- 
board  increeses)  would  be  permitted 
until  9  a.m.  of  the  last  day  prior  to  the 
effectiveness  of  the  tariff  change. 

To  complete  an  investigation  of  an 
increase  filed  under  these  circumstances 
within  the  statutory  time  frame  would 
require  the  carrier  to  file  its  direct  case 
as  quickly  as  possible  after  the  order  is 
issued.  Unless  this  requirement  is 
prescribed  by  rule,  valuable  time  likely 
will  be  lost  while  an  ALJ  is  assigned  to 
the  proceeding  and  can  establish  a 
procedural  schedule.  Therefore,  the 
Commission  is  proposing  to  amend 
section  502.67(dK2)  to  require  a  carrier 
to  file  its  direct  case  within  fourteen 
days  after  the  issuance  of  an  order  of 
investigation  into  rate  changes  other 
than  GRls/GRDs,  The  ALJ  would 
continue  to  have  the  discretionary 
authority  to  adjust  this  date  as  particular 
circumstances  may  necessitate. 

6.  Clarify  the  Rule  Assigning  Burden 
of  Proof  in  Commission  Proceedings. 

Section  502.155  currently  reeds  as 
follows: 

Section  502.155    Burden  of  proof. 

At  any  hearing  in  e  suspension  proceeding 
under  section  3  of  the  Inteicoastal  Shipping 
Act,  1933  (§  502.67),  the  burden  of  proof  to 
show  that  the  suspended  rate,  fare,  charge, 
classification,  regulation,  or  practice  is  just 
and  reasonable  shall  be  upon  the  respondent 
carrier  or  carriers.  In  all  other  cases,  the 
burden  shall  be  on  the  proponent  of  the  rule 
or  order.  (Rule  155.) 

In  its  Petition,  Hawaii  states  that  the 
statute  and  case  law  place  the  burden  of 
proof  on  a  carrier  to  establish  the 
reasonableness  of  its  rates  in  any 
hearing  under  section  3  of  the  1933  Act. 
regardless  of  whether  the  rates  have 
been  suspended.  Thus,  the  rule  is  said 
to  be  unclear,  at  best 

All  but  one  of  the  carriers  responding 
to  the  Petition  agree  with  Hawaii's 
interpretation  of  the  law  relating  to 
burden  of  proof,  but  see  no  need  to 
clarify  the  rule,  asserting  that  there  has 
been  no  misunderstanding  on  this  issue 
since  1972.*  However,  one  of  the 
carriers  argues  in  its  comments  that  the 
rule  is  literally  correct  and  that  non- 


'  S«ctioa  SSS.Zffl  rsquiraf  lupportlog  data  whan 
the  aggregate  of  ooo-GKI  locrsaMs  afFecting  iQore 
than  50  perceni  of  a  carriar'i  ratal  raiulls  m  an 
increase  in  grou  revanues  of  9  percent  or  more  ia 
a  tw»)v«  moath  period. 

>  In  the  Paci&c  Cwu(/Ha«MU  Tntde.  MaUon 
Navigation  Company  *o)«a(arUy  kai  filad 
supporting  data  with  several  non-CRl  tariff  changes 
since  isas. 

*  Docket  Na  92-3&.  supra.  Acrou-the-board 
increases  would  continue  to  l>e  filed  on  thirty  days' 


notice,  md  are  <fafi»ed  tiy  the  a«w  rule,  at  46  CFR 
SS0.2(a).  at: 
any  chaage  io  rates.  tatM.  or  charges  which  wiU: 

(1)  Result  in  aa  increase  is  not  leu  than  SO 
percent  of  the  total  rata,  [are  or  charge  items  in  the 
tariffs  per  trade  of  any  carrier  and 

(2)  Directly  result  io  an  increase  in  gross  revenues 
of  said  carrier  for  the  particniar  trade  of  leas  than 

3  percent. 

*  Hawaii  and  tha  carriers  (»>mmaotiag  on  the 
Petilion  cite  Commonwfnhh  of  Puerto  Bico  v. 
Federal  ktahtime  Comnhmon,  466.?.  2d  B72  (D.C 
Cir.  1972).  tor  tka  propoattioa  tiaat  the  harden  is 
deariy  on  Iha  carrien  in  aay  proceeding  under 
section  3  of  the  1933  Act. 
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carrier  parties  have  the  burden  of  proof 
in  proceedings  where  rates  have  not 
been  suspended.  In  view  of  this 
misunderstanding,  the  Commission 
takes  this  opportunity  to  state,  by  way 
of  clarification,  that  the  burden  of  proof 
in  rate  proceedings  brought  under 
section  3  of  the  1933  Act  is  always  on 
the  carrier,  regardless  of  whether  the 
rates  are  suspended.  Section  502.155  is 
proposed  to  be  revised,  accordingly. 

In  addition  to  these  changes,  technical 
amendments  also  are  proposed  in  this 
notice  to  add  section  3  of  the  1933  Act 
to  the  authority  cited  for  part  502,  and 
to  revise  section  502.67(e)  to  reflect 
deletion  of  the  requirement  to  file 
prehearing  statements  within  seven 
days  of  commencement  of  non-GRI/GRD 
proceedings. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17,  1981.  it  nonetheless  has 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  rule  is  not 
a  "major  rule"  as  defined  in  Executive 
Order  12291  because  it  will  not  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  agencies,  or 
geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(n),  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organizational 
units  and  small  government 
jurisdictions.  The  rule  is  procedural 
only  and  will  resuU  in  a  slight  easing  of 
the  burdens  imposed  upon  protestants 
to  rate  proceedings  under  section  3  of 
the  1933  Act. 

List  of  Subjects  in  46  CFR  Part  502 

Administrative  practice  and 
procedure.  Claims,  Equal  access  to 
justice.  Investigations,  Lawyers, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  pursuant  to  5  U.S.C.  553, 
sections  18  and  43  of  the  Shipping  Act, 
1916.  46  U.S.C.  app.  817  and  841a,  and 
section  3  of  the  Intercoastal  Shipping 
Act.  1933.  46  U.S.C  app.  845.  Part  502 


of  Title  46.  Code  of  Federal  Regulations 
is  proposed  to  be  amended  as  follows: 

PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  502 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  551.  552.  553.  559; 
12  U.S.C.  1141j(a):  18  U.S.C.  207.  26  U.S.C. 
501(c)(3):  28  U.S.C.  2112(a);  46  U.S.C.  app. 
817,  820.  821.  826.  841a,  845.  llUCb).  1705. 
1707-1711. 1713-1716;  £.0.11222  of  May  8, 
1965  pO  FR  6569);  and  21  U.S.C.  853a. 

2.  In  section  502.67,  paragraphs  (a)(3), 
(d)(1),  (d)(2).  and  the  introductory  text 
of  paragraph  (e)(1)  are  revised  to  read  as 
follows: 

S  502.67    ProcMdinga  under  section  3(a)  of 
th«  Intcrcoaatal  Shipping  Act,  1933. 

(a)  *   *   " 

(3)  Workpapers  underlying  financial 
and  operating  data  filed  in  connection 
with  proposed  rate  changes  shall  be 
made  available  promptly  by  the  carrier 
to  all  persons  requesting  them  for 
inspection  and  copying  upon  the 
submission  of  the  following 
certification,  under  oath,  to  the  carrier: 
Certification 

I,  (Name  and  title  if  applicable) 

.  of  (Full  name  of  company 

or  entity) _,  having  been  duly 

sworn,  certify  that  the  underlying 
workpapers  requested  from  (Name  of  carrier) 

,  will  t)e  used  solely  in 

connection  with  protests  related  to  and 
proceedings  resulting  from  (Name  of  carrier) 

__'s  rates,  fares  or  charges  in 

'!»« trade  and  that  their 

contents  will  not  be  disclosed  to  any  person 
who  has  not  signed,  under  oath,  a 
certification  in  the  form  prescribed,  which 
has  been  filed  with  the  Carrier,  unless  public 
disclosure  Is  specifically  authorized  by  an 
order  of  the  Commission  or  the  prf>siding 
officer. 

Signature: — 

Date: _ 


Signed     and     Sworn     to    t>efore    me    this 

day  of (month).    — 

.(year). 


Notary  Public: 

My  Commission  expires: 


(d)(1)  In  the  event  the  general  rate 
increase  or  decrease  of  a  VOCC  is  made 
subject  to  a  docketed  proceeding: 

(i)  The  VOCC  shall  serve,  under  oath, 
testimony  and  exhibits  constituting  its 
direct  case,  together  v/ilh  underlying 
workpapers  and  responses  to 
protestants'  requests  for  additional 
carrier  data,  on  all  parties  pursuant  to 
subpart  H  of  this  part,  and  lodge  copies 
of  such  testimony  and  exhibits  with  the 
presiding  officer,  no  later  than  seven  (7) 
days  after  the  Commission  issues  its 
order  of  investigation  in  the  docketed 
proceeding:  and 


(ii)  Hearing  Counsel  and  all 
Protestants  shall  serve,  under  oath, 
testimony  and  exhibits  constituting 
their  direct  cases  on  all  parties  pursuant 
to  subpart  H  of  this  part,  and  lodge 
copies  with  the  presiding  officer,  no 
later  than  fourteen  (14)  days  after  the 
Commission  issues  its  order  of 
investigation  in  the  docketed 
proceeding. 

(2)  If  other  proposed  tariff  changes  are 
made  subject  to  a  docketed  proceeding 
pursuant  to  section  3  of  the  Intercoastal 
Shipping  Act.  1933.  the  carrier  shall 
serve,  under  oath,  testimony  and 
exhibits  constituting  its  direct  case, 
together  with  underlying  workpapers, 
on  all  parties  pursuant  to  subpart  H  of 
this  part,  and  lodge  copies  of  such 
testimony  and  exhibits  with  the 
presiding  officer,  no  later  than  fourteen 
(14)  days  after  the  Commission  issues  its 
order  of  investigation.  Further 
procedural  dates  in  such  proceeding 
shall  be  established  by  the  presiding 
officer. 

{e)(l)  Subsequent  to  the  issuance  of  an 
order  of  investigation,  the  presiding 
officer  may  direct  all  parties  to 
participate  in  a  prehearing  conference  to 
consider: 
•        •        •        •        ■ 

3.  Section  502.155  is  revised  to  read 
as  follows: 

§  502. 1 55.    Burden  of  proof 

At  any  hearing  under  section  3  of  the 
Intercoastal  Shipping  Act.  1933 
(§  502.67).  the  burden  of  proof  to  show 
that  the  rate.  fare,  charge,  classification, 
regulation,  or  practice  is  just  and 
reasonable  shall  be  upon  the  respondent 
carrier  or  carriers.  In  all  other  cases,  the 
burden  shall  be  on  the  proponent  of  the 
rule  or  order.  [Rule  155.) 

By  the  Commission. 
loseph  C.  Polking, 
Secretary 
(FR  Doc.  93-11402  Filed  5-12-93.  8  45  am) 

■ILUMG  COOC  t73O-0t-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  10ie-AB74 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  to  Establish 
Additional  Manatee  Protection  Areas  In 
Kings  Bay,  Crystal  River,  FL 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Proposed  rule. 
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SUMMARY:  The  Service  proposes  to 
establish  three  additional  permanent 
manatee  (Trichechus  manatus) 
sanctuaries  and  extend  an  existing 
sanctuary  ia  Kings  Bay,  Crystal  River. 
Florida.  All  waterbome  activities  would 
be  prohibited  in  these  sanctuaries  from 
November  15  through  March  31  of  each 
year.  The  proposed  action  would 
prevent  the  tjiking  of  manatees  by 
harassment  resulting  from  waterbome 
activities  during  the  winter  months.  The 
number  of  sanctuaries  in  Kings  Bay 
would  be  increased  from  three  (10.7 
acres)  to  six  (39.0  acres)  to 
accommodate  the  increase  in  the 
number  of  manatees  using  the  area  each 
winter,  and  to  offset  the  harassment  for 
increasing  public  use.  This  action  is 
proposed  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended,  and  the  Marine  Mammal 
Protection  Act  of  1972, 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  12. 
1993.  If  requested,  a  public  hearing  will 
be  held  for  the  purpose  of  receiving 
commeote  on  the  permanent 
establishment  of  aidditional  manatee 
sanctuaries  at  Kings  Bay,  Crystal  River, 
Florida. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  Manatee 
Coordinator,  U.S.  Fish  and  WildlifiB 
Service.  3100  University  Blvd.  South, 
suite  120.  lacksonville,  Florida  32216. 
The  public  hearing  will  be  held  at  the 
Coastal  Regional  Library,  8619  W. 
Crystal  Street.  Crystal  River,  Florida. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Robert  O.  Turner  at  above  address,  904/ 
791-2530.  or  Vance  Eaddy.  Senior 
Resident  Agent.  U.S.  Fish  and  Wildlife 
Service,  9721  Executive  Center  Dr.,  suite 
206,  St.  Petersburg.  Florida  33702,  813/ 
893-3651. 
SUPPt^MENTARY  INFORMATION: 

Crystal  River  is  a  short  tidal  river  on 
the  west  coast  of  Florida.  Forming  the 
headwaters  of  Crystal  River  is  Kings 
Bay,  a  lake-like  body  of  water  fed  by 
many  freshwater  springs.  These  springs, 
because  of  their  year-round  temperature 
of  over  74  °F.  provide  an  essential 
warm-water  wintering  area  for  West 
Indian  manatees  (Tnc/jec/iiis  manatus), 
a  federally  listed  endangered  species. 

During  cold  weather,  many  of  the 
manatees  wintering  in  Kings  Bay 
aggregate  in  an  area  known  as  the  main 
spring  or  Kings  Spring,  located  just 
south  of  Banana  Island.  This  location  is 
also  a  favorite  site  for  skin  and  scuba 
divers,  who  come  to  Kings  Bay  for  the 
clear,  calm  conditions  favorable  for 
learning  diving  techniques,  coupled 
with  the  opportunity  to  "swim  with  the 
manatees".  Diver  use  of  this  area  is 


especially  heavy  during  the  cold  winter 
months  when  diving  is  impractical 
through  most  of  the  northern  states,  and 
when  the  of>portunity  for  manatee 
encounters  is  greatest. 

The  conoirrent  use  of  the  main  spring 
area  by  divers  and  manatees  during  cold 
weather  creates  a  problem  far  manatees. 
Manatees  are  ^y.  harmless  creatures 
that  are  easily  driven  away  from  warm 
springs  by  human  activity  (Buckingham 
1990). 

A  limited  number  of  manatees  (about 
15)  used  the  springs  in  the  1970's  prior 
to  the  establishment  of  the  Banana 
Island  Sanctuary.  They  seemed  to 
tolerate  and  even  enjoy  some  human 
contact.  These  "tame"  manatees  readily 
approached  divers  and  allowed 
themselves  to  be  petted  and  lightly 
scratched  (Hartman  1979,  Powell  and 
Rathbun  19841.  By  1980  when  the  first 
permanent  manatee  sanctuaries  were 
established,  the  number  of  manatees 
wintering  in  the  bay  had  increased  to 
just  over  100.  This  increase  was  greater 
than  could  be  accounted  for  by 
reproduction,  so  it  was  apparent  that 
some  manatees  were  immigrating  from 
other  areas  (Powell  and  Rathbun  1984). 
The  number  of  manatees  that  chose  to 
interact  with  the  public  increased  only 
slightly. 

Manatee  use  of  Kings  Bay  now 
exceeds  240  animals  (FWS  unpublished 
data).  A  majority  of  manatees  currently 
using  the  spring  do  not  tolerate  close 
human  contact,  and  leave  the  wanner 
spring  waters  when  humans  approach 
too  closely.  They  disproportionately 
spend  their  time  in  sanctuaries 
regardless  of  vreather  conditions,  in 
direct  relationship  to  the  number  of 
boats  present  (Buckingham  1990). 

Efforts  have  been  made  to  make 
divers,  snorklers.  and  boaters  aware  of 
the  manatee  harassment  problem. 
Visitors  have  been  instructed  through 
posters,  brochures,  and  dive  shop 
personnel  that  they  should  not 
aggressively  pursue  manatees  or  drive 
them  from  the  springs.  As  a  group,  most 
people  have  been  very  cooperative  in 
tliis  regard.  Though  most 
conscientiously  try  to  avoid  harassing 
manatees,  they  seek  the  animals  out  and 
approach  them  to  observe  them  and  a 
few  consistently  pet  them.  Although  a 
few  manatees  tolerate  and  occasionally 
invite  attention,  most  manatees  appear 
to  find  the  situation  intolerable,  and 
they  alter  their  behavior  accordingly.  At 
times,  the  sheer  number  of  humans 
concentrated  in  a  relatively  confined 
area  forces  all  the  manatees  to  seek  less 
disturbing  conditions. 

The  largest  numbers  of  manatees  are 
found  at  the  spiing  at  night  or  during 
the  early  morning.  After  sunrise,  when 


the  divers  begin  arriving  at  the  spring, 
those  manatees  least  able  to  tolerate 
human  crowding  begin  leaving  the 
spring.  As  greater  numbers  of  divers 
arrive,  more  manatees  leave  (FWS 
unpublished  data).  On  days  when  the 
temperatures  of  the  surrounding  waters 
are  not  excessively  cold,  this  may  not  be 
critical,  although  it  still  modifies  the 
manatee's  natural  behavior.  On  days 
when  surrounding  water  temperatures 
are  below  68  °F,  manatees  may  begin  to 
show  .some  signs  of  cold  water  stress 
such  as  reduced  metabolic  rate  and 
cessation  of  feeding.  If  cold  stress 
continues  long  enough,  manatees  will 
die. 

Research  shows  that  the  presence  of 
waterbome  users  causes  manatees  to 
leave  the  spring  heads  in  favor  of  the 
protected  sanctuaries  regardless  of 
weather  conditions.  On  days  when  there 
is  low  diver  turnout,  a  greater 
proportion  of  manatees  remain  in  Vhe 
springs  (Buckingham  1990). 
Observations  of  other  wintering  areas, 
such  as  Blue  Spring  State  Park,  show 
that.  left  to  their  own  devices,  most 
manatees  will  remain  in  warm  water 
throughout  the  day  during  cold  weather 
periods.  Activities  that  cause  manatees 
to  leavecan.  therefore,  be  considered 
"harassment"  which  interferes  with 
normal  "sheltering"  habits  of  the 
animal.  When  harassment  occurs  it  is  a 
violation  of  both  the  Endangered 
Species  Act  and  the  Marine  Mammal 
Protection  Act. 

Currently,  manatees  are  able  to  move 
away  from  divers  by  going  into  three 
Scmctuaries  established  in  1980 — 
Banana  Island.  Sunset  Shores,  and 
Magnolia  Springs.  The  Banana  Island 
sanctuary  is  located  near  the  main 
spring,  Kings  Spring,  and  is  relatively 
warm  in  relation  to  surrounding  waters. 
Sunset  Shores  sanctuary  is  still  within 
the  southern  part  of  the  bay  and 
provides  a  feeding  and  resting  area  in 
fairly  warm  water.  The  Magnolia 
Springs  sanctuary  is  located  in  a  canal 
development  adjacent  to  Kings  Bay  and 
contains  a  smaller  spring.  The  number 
of  manatees  using  Kings  Bay  increased 
from  100  in  1960  to  246  in  1990. 
Although  it  might  appear  from. the 
increasing  numbers  of  manatees  that 
additional  protection  is  not  needed,  this 
is  not  the  case.  Manatees  are  losing 
habitat  elsewhere,  and  Kings  Bey  is 
becoming  more  and  more  essential  as 
one  of  the  last  natural  warm  water  areas 
with  abundant  food  resources. 
Additional  sanctuaries  are  essential  to 
insure  adequate  undisturbed  natural 
areas  in  Kings  Bay  whwe  manatees  may 
meet  most  of  their  needs,  including 
wann  water,  food,  and  arees  for  resting 
and  socializing. 
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The  ecooooiic  importance  of  Kings 
Bay,  and  especially  the  main  spring,  to 
Crystal  River  and  Citrus  County  centers 
around  the  sports  of  Scuba  diving, 
snorkeliog  and  boating.  The  area  is 
internationally  known  as  a  desirable 
location  for  winter  diving.  The  presence 
of  manatees  creates  a  special  attraction 
which  dive  shop  owners  exploit  by 
edTsrtising  their  fecilities  as  a  part 
where  one  can  "swim  with  the 
manatees".  The  tourism  industry 
created  by  divers  coming  to  Crystal 
River  is  significant  and  total  sales  at  five 
dive  shops  end  three  motels  more  than 
doubled  between  1980  and  1986,  with 
the  "manatee  season"  accounting  for  28 
to  $3  percent  of  their  sales  for  the  entire 
year  (Milon  in  prep).  Due  in  part  to 
national  publicity  manatees  have 
recently  received,  the  number  of  divers 
visiting  Kings  Bay  increased  to  about 
60.000-80.000  in  the  vnnter  of  1990-91 , 
double  the  number  in  1980  (FWS 
unpublished  data).  This  rapid  increase 
in  popularity  is  likely  to  continue, 
significantly  affecting  manatees. 

The  Service  intends  to  provide 
manatees  needed  winter  protection 
without  adversely  affecting  diving  and 
other  waterbome  activities  so  important 
to  Crystal  River.  Aerial  survey  data 
available  on  manatee  distribution 
within  Kings  Bay  suggest  that 
strategically  placed  manatee  sanctuaries 
could  provide  manatees  warm  water 
refugia  and  feeding  and  resting  areas 
free  from  harassment  without  causing  a 
major  disruption  of  current  recreational 
patterns  (Kochman  et  al.  1985. 
Buckingham  1990). 

Therefore,  the  Service  proposes  to 
create  additional  sanctuaries  in  Kings 
Bay  to  provide  manatees  relatively 
undisturbed  habitat  during  the  cold 
weather  months.  These  sanctuaries 
would  exclude  all  waterbome  activities 
by  humans  from  November  15  through 
March  31.  The  areas  proposed  as 
sanctuaries  have  been  carefully  selected 
to  avoid  excluding  divers  from  their 
favorite  sites.  The  Service  believes  that, 
given  these  added  refugia,  manatees  will 
not  be  forced  to  leave  the  warm  water 
necessary  for  their  survival  and  will  be 
able  to  feed,  rest,  and  socialize  without 
being  harassed. 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  the  Marine  Mammal 
Pmtection  Act.  and  is  codified  at  50 
CFR  part  17.  subpart  J.  Under  these 
regulations,  the  Director  may  establish 
menatee  protection  areas  whenever 
there  is  substantial  evidence  showing 
such  establishment  is  necessary  to 
prevent  the  taking  (including 
iia^essment)  of  one  or  more  manatees. 


The  proposed  sanctuary  addition  at 
Magnolia  Springs  would  expand  the 
current  Magoolia  Springs  Sanctuary  by 
1.7  acres.  This  short,  horseshoe-shaped 
section  of  canal  )oins  Kings  Bay  and  is 
fed  by  auxiliary  springs.  The  sanctuary 
would  provide  good  protection  for  a 
small  number  of  manatees  which 
currently  use  the  area  for  giving  birth, 
resting,  and  as  ■  warm  water  refuge. 

71ie  proposed  sanctuary  on  the  north 
and  east  sides  of  Buaaard  Island  will 
create  an  lfi.0-ecre  sanctuary  along  the 
northwestern  edge  and  down  the  length 
of  the  east  side  of  Buzzard  Island.  This 
sanctuary  is  primarily  used  by  manatees 
as  a  feeding  orae.  since  it  has  limited 
warm  water  input  but  contains 
abundant  vacation. 

The  proposed  sanctuary  at  Tarpon 
Springs  will  create  a  4.6-acre  sanctuary 
along  the  northwestern  side  of  Banana 
Island.  The  sanctuary  contains  a  small 
spring  and  is  used  as  a  warm  water, 
feeding,  end  resting  area. 

The  4.0-«cre  sanctuary  on  the  north 
side  of  Warden  Kay  is  used  primarily  as 
a  feeding  area. 

A  standard  survey  of  the  sanctuary 
areas  has  been  performed  and  the  areas 
have  been  delineated  with  buoys.  The 
proposed  areas  are  currently  being 
protected  under  the  emergency 
provisions  of  50  CFR  17.106.  An 
emergency  rule  announcing  this  action 
also  appears  in  this  issue  of  the  Federal 
Register. 

Public  Comments  Solicited 

This  Service  intends  that  any  final 
action  resulting  from  the  proposed  rule 
will  be  as  eR^ective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning  the  need  for  additional 
sanctuaries  and  alternatives  that  would 
alleviate  the  harassment  of  manatees 
from  waterbome  activities  within  the 
refuge. 

Final  promulgation  of  the  rule  will 
take  into  consideration  all  comments 
and  any  additional  information  received 
by  the  Service. 

National  Environmental  Policy  Act 

An  Environmental  Assessment  has 
been  prepared  in  conjunction  with  this 
rule.  It  is  on  file  in  the  Service's 
Jacksonville  Field  Office.  3100 
University  Blvd.  South,  suite  120, 
Jacksonville.  Florida  32216  and  may  be 
examined  by  appointment  during 
regular  business  hours.  This  assessment 
forms  the  basis  for  a  decision  that  this 


is  not  a  major  Federal  action  which 
would  significantly  affect  the  quality  of 
the  human  environment  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U  SC.  1361-1407;  16  U  S.C. 
1531-1544;  16  II.S.C  4201-4245;  Pub  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted 

2.  It  is  proposed  to  amend  §  17.108  by 
adding  paragraph  (a)(3),  revising 
paragraphs  (a)(4),  (a)(5).  and  (a)(6). 
removing  paragraph  (a)(7)  and  adding 
the  map  at  the  end  of  this  section  to 
read  as  follows: 

§17.108    List  of  designated  manatea 
protection  areas. 

(a)*    •    • 

(3)  A  tract  of  submerged  land,  lying  in 
Sections  21  and  28.  Township  18  South, 
Range  17  East  in  Citms  County.  Florida, 
more  particularly  described  as  follows: 
All  of  the  submerged  land  lying  within 
the  mean  high  water  line  of  a  canal 
bordering  the  western,  northern,  and 
eastern  sides  of  Paradise  Isle 


9  93 


28384 


Federal  Register  /  Vol.  58,  No.  91  /  Thursday,  May  13,  1993  /  Proposed  Rules 


Subdivision,  as  recorded  in  Plat  Book  3, 
Page  88  of  the  Public  Records  of  Citrus 
County,  Florida;  bounded  at  the  western 
exit  by  a  line  drawn  between  the 
southwestern  comer  of  Lot  7  of  said 
Paradise  Isle  Subdivision  and  the 
southeastern  corner  of  Lot  22  of  Springs 
O'Paradise  Subdivision,  Unit  No.  3,  as 
recorded  in  Plat  Book  3,  Page  70  of  said 
Public  Records:  and  bounded  at  the 
eastern  exit  by  an  easterly  extension  of 
the  south  boundary  of  said  Paradise  Isle 
Subdivision;  Containing  3.4  acres,  more 
or  less. 

(4)  A  tract  of  submerged  land,  lying  in 
Sections  28  and  29,  Township  18  South, 
Range  17  East  in  Citrus  County,  Florida, 
more  particularly  described  as  follows: 
For  a  point  of  reference,  commence  at 
the  southwest  corner  of  said  Section  28; 
Then  go  N  06''01'23"  W  for  4466.90  feet 
to  a  10-inch  diameter  concrete 
monument  marking  the  point  of 
beginning;  Then  go  N  ICOS'SS"  W  for 
477.32  feet  to  a  lO-inch  diameter 
concrete  monument  with  an  attached 
buoy;  Then  go  N  37°34'41"  E  for  651.07 
feet  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then 
go  S  73°26'46"  E  for  634.10  feet  !o  a  10- 
inch  diameter  concrete  monument  with 
an  attached  buoy;  Then  go  S  17°50'16" 


E  for  1691.53  feet  to  a  10-inch  diameter 
concrete  monument  with  an  attached 
buoy;  Then  go  S  71°48'58"  W  for  117.87 
feet  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then 
continue  S  71''48'58"  W  for  5  feel  more 
or  less  to  the  mean  high  water  line  of 
Buzzard  Island;  Then  follow  said  mean 
high  water  line  northerly  and  westerly 
to  a  point  lying  S  lO^OS'SS"  E  of  the 
point  of  beginning;  Then  go  N  10°05'38" 
W  for  5  feet  more  or  less  to  the  point 
of  beginning;  Containing  18.0  acres,        ' 
more  or  less. 

(5)  A  tract  of  submerged  land,  lying  in 
Section  28,  Township  18  South.  Range 
17  East  in  Citrus  County,  Florida,  more 
particularly  described  as  follows:  For  a 
point  of  reference,  commence  at  the 
southwest  comer  of  said  Section  28; 
Then  go  N  28°55'06"  E  for  2548.59  feet 
to  a  4-inch  diameter  iron  pipe  marking 
the  point  of  beginning;  Then  go  N 
44°23'41"  W  for  282.45  feet  to  a  10-inch 
diameter  concrete  monument  with  an 
attached  buoy;  Then  go  N  33''53'16"  E 
for  764.07  feet  to  a  10-inch  diameter 
concrete  monument  with  an  attached 
buoy;  Then  go  S  31°51'55"  for  333.22 
feet  to  a  4-inch  diameter  iron  pipe;  Then 
continue  S  31°51'55"  E  for  5  feet  more 
more  or  less  to  the  mean  high  water  line 


of  Banana  Island;  Then  go  westerly 
along  said  main  high  water  line  to  a 
point  lying  S  44°23'41"  E  from  the  point 
of  beginning;  Then  go  N  44''23'41"  W  for 
5  feet  more  or  less  to  the  point  of 
beginning;  Containing  4.6  acres,  more  or 
less. 

(6)  A  tract  of  submerged  land,  lying  in 
Section  28,  Township  18  South,  Range 
17  East  in  Citrus  County.  Florida,  more 
particularly  described  as  follows:  For  a 
point  of  reference,  commence  at  the 
southwest  comer  of  said  Section  28; 
Then  go  N  06°43'00"  E  for  1477.54  feet 
to  a  10-inch  diameter  concrete 
monument  marking  the  POINT  OF 
BEGINNING;  Then  go  N  06°24'59"  W  for 
251.66  feet  to  a  10-inch  diameter 
concrete  monument  with  an  attached 
buoy;  Then  go  N  65''41'12"  E  for  637.83 
feet  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then 
go  S  55°40'52"  E  for  272.86  feet  to  a  10- 
inch  diameter  concrete  monument: 
Then  continue  S  65''15'06"  VV  for  857.22 
feet  to  the  point  of  beginning; 
Containing  4.0  acres,  more  or  less. 

BILUNG  COOe  4310-55-11 
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Dated:  February  8, 1993. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  WildJife  Service. 
IFR  Doc.  93-11012  Filed  5-12-93;  8:45  am) 

BILUNG  COOe  4310-S6-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

Summer  Flounder  Fishery;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  Public  hearings  on 
amendment  5  to  the  fishery 
management  plan  for  the  summer 
flounder  fishery. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Council  (Council)  will  hold  public 
hearings  to  allow  input  on  Amendment 
5  to  the  Fishery  Management  Plan  for 
the  Summer  Flounder  Fishery  (FMP). 
This  amendment  proposes  to  allow 
states,  under  mutual  agreement  and 
with  the  concurrence  of  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director),  to  transfer  or  combine 
summer  flounder  commercial  quota 
between  states. 

DATES:  Written  comments  will  be 
accepted  until  June  25,  1993.  See 
SUPPLEMENTARY  INFORMATION  for  times 
and  dates  of  hearings. 


ADDRESSES:  Send  comments  to:  John  C. 
Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
room  2115  Federal  Building.  300  South 
New  Street,  Dover,  DE  19901.  See 
SUPPLEMENTARY  INFORMATION  for 
locations  of  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Bryson,  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council, 
room  2115  Federal  Building,  300  South 
New  Street,  Dover,  DE  19901,  telephone 
(302)674-2331. 
SUPPLEMENTARY  INFORMATION: 
Amendment  2  to  the  FMP,  as  adopted 
by  the  Council  and  the  Atlantic  States 
Marine  Fisheries  Commission  and 
approved  by  NMFS,  established  a 
coastwide  quota  to  manage  the 
commercial  fishery  for  summer 
flounder.  The  quota  was  allocated  to  the 
states  based  on  shares  derived  from  a 
state's  percentage  of  commercial 
landings  for  the  period  1980-89.  In 
1993,  the  first  year  the  quota  was 
implemented,  fishermen  who  had 
traditionally  landed  summer  flounder  in 
their  home  ports,  changed  their  fishing 
patterns  and  landed  summer  flounder  in 
other  states.  In  addition,  several  vessels 
fishing  for  summer  flounder 
encountered  emergency  situations  that 
forced  them  to  offload  in  states  that 
were  not  their  point  of  destination.  In 
both  situations,  the  amount  of  summer 
flounder  quota  available  to  fishermen 
who  traditionally  used  the  ports  in  their 
home  state  was  reduced.  The  purpose  of 
Amendment  5  is  to  resolve  these 
problems  by  allowing  two  or  more 


states,  under  mutual  agreement  and 
with  the  concurrence  of  the  Regional 
Director,  to  transfer  or  combine  summer 
flounder  commercial  quota  between 
states.  This  issue  and  other  related 
issues  will  be  addressed  at  the  public 
hearings. 

Public  hearings 

The  scheduled  public  hearings  are  as 
follows: 

June  1,  1993— Norfolk  Airport  Hilton, 

1500  North  Military  Highway. 

Norfolk.  VA. 
June  3,  1993— Holiday  Inn,  916  Carolina 

Avenue,  Washington.  NC. 
June  7.  1993— Seaport  Inn.  Rt.  6,  110 

Middle  St.,  Fairhaven,  MA. 
June  7,  1993— Holiday  Inn,  290  Hwy. 

37,  East  Toms  River,  NJ. 
June  8,  1993— Holiday  Inn,  Route  13, 

Salisbury,  MD. 
June  8,  1993— Dutch  Inn.  Galilee.  Rl 
June  9.  1993— Holiday  Inn,  3845 

Veterans  Memorial  Hwy., 

Ronkonkoma,  NY. 

All  hearings  begin  at  7  p.m.  except  the 
New  York  hearing,  which  begins  at  7:30 
p.m.  Hearings  will  be  tape  recorded 
with  the  tapes  filed  as  the  official 
transcript  of  the  hearing. 

(Authority:  16  U.S.C.  1801  elseq) 

Dated:  May  7. 1993. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

IFR  Doc.  93-11397  Filed  5-12-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  otfier  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
exa-npies  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

May  7.  1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  num.ber  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM,  Room  404-W  Admin. 
Bidg.,  Washington,  DC  20250  (202)  690- 
2118. 

Revision 

•  Food  and  Nutrition  Service, 
Monthly  Claim  for  Reimbursement, 
FNS-806.  Recordkeeping;  Monthly  Non- 
profit institutions;  5,256  responses; 
8.111  hours;  Mattie  A.  Jenkins  (703) 
305-2870. 

•  Forest  Service,  Customer  Use 
Survey  Techniques  for  Operations, 
Management,  Evaluation,  and 
Research — Customer.  On  occasion, 
Individuals  or  households;  32,600 
responses;  4.890  hours;  Greg  Super 
(202)  205-1398. 


New  Collection 

•  Food  Safety  and  Inspection  Service, 
FSIS  Form  9305-2A— Certificate  for 
Export  of  poultry  Meat  to  the  Republic 
of  Korea  (ROK).  On  occasion,  businesses 
or  other  for-profit;  Small  businesses  or 
organizations;  495  responses;  8  hours; 
Mary  O.  Clampitt  (202)  720-7163. 

Reinstatement 

•  Food  and  Nutrition  Service, 
Federal-State  Special  Supplemental 
Food  Program  Agreement,  FNS-339. 
State  or  local  governments;  96 
re.sponses;  48  hours;  Chris  Martin  (703) 
30-1-2710. 

Larry  K.  Roberson, 

Deputy  Department  Clearance  Officer. 

|FR  Doc:.  93-11389  Filed  5-12-93;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

(DocketNo.9J-051-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  To 
Issuance  of  Permits  to  Field  Test 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\'ice,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  eight  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  wjll  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 


Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidc^ys.  Persons  wishing  to 
inspect  thoso  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  erA'y  i'to  l;;e  reading  room. 

FOR  FURTHER  lf<F0RMAT»ON  CONTACT:  Dr. 
Arnold  Foudin.  Deputy  Director. 
Biotechnology  Fennits.  BBEP.  APHIS. 
USDA.  room  850,  l-ederal  Building. 
6505  Belcrest  Rjad,  Hyaftsville.  MD 
20782.  (301)  436-7612.  For  copies  of  the 
environmental  asse<?snib'nts  and  findings 
of  no  significajit  impact,  write  to  Mr. 
Clayton  Givers  at  the  same  address. 
Plea.se  refer  to  the  permit  numbers  listed 
below  when  ordering  documents.        < 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (inipo.'tation.  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  l>e  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the  ' 
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environmental  impacts  associated  with 
conducting  the  Reld  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 


been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permrt  No. 


93-041-01.  renewal  of  per- 
mit ^-027-01.  lss4Md  on 
0*-(»~9Z,  renewal  of 
pemM  90-088-01.  issued 
00  07-11-90. 

9^-329-01  


92-363-03,  renewal  ol  per- 
mit 91-333-03.  Issued  on 
04-20-82. 


92-043-02,  renewal  ol  per- 
mit 92-080-05.  Issued  on 
12-22-92. 

93-043-03.  renewal  of  per- 
mit 91-302-02.  issued  on 
12-23-91. 

93-053-01.  renewal  at  per- 
mit 91-333-03.  issued  on 
01-20-92. 

93-060-03,  renewal  ol  per- 
mit  92-04802.  Issued  on 
06-05-92. 

93-063-04,  renewal  ol  per- 
mit 92-049-01,  issued  on 
05-21-92. 


Permitlee 


Upionn  Com- 
pany. 


Crop  Gene^ 
ics  Inter- 
national. 

Caigene,  In- 
corporated. 


Cargi8  Hyt)rid 
Seeds. 

CargiH  Hybrid 
Seeds. 

DuPont  Agri- 
cutlural 
Products. 

InterMountain 
Car>oia 
Company. 

Mortsanto  Ag- 
ricuMuial 
Company. 


Date  issued 


04-06-93 

04-0B-93 
04-08-93 

04-08-93 
04-08-93 
04-08-03 
04-08-93 
04-08-93 


Organiains 


Cantaloupe  artd  squash  plants  genetically  engineered  to  ex- 
press resistance  to  cucumtMr  mosaic  vims,  papaya 
rlngspot  virus,  watermelon  mosaic  virus  2,  and  zucchini 
yattow  rrxjsaic  virus. 

Com  pJants  containing  Qavibacter  xyli  subsp.  cynodontis 
genetically  engirieered  to  express  a  BaciUus  thuringiansis 
subsp.  kurstaki  strain  HD-73  delta-endotoxin  protein  for 
resistance  to  European  com  txjrer. 

Cotton  plants  genetically  engineered  to  express  a  delta- 
endotoxin  from  BaciUus  thuhngiensis  sut>sp.  kurstaki  tor 
resistance  to  lepidopteran  Insects,  and  a  gene  from 
KlebaieUa  caaenae,  for  tolerance  to  the  hert>icide 
bromoxynH. 

Com  plarts  geneticaly  engineered  to  express  a  gene  for 
male  sterility  and  tolerance  to  the  ptxKphinothricin  class 
ol  tierblctdes. 

Com  plants  geneticalty  engir>eered  to  express  a  gene  (or 
tolerance  to  the  phosphirKJthriein  class  ol  herbicides. 

Cotton  plants  generally  engineered  to  ei^ress  acetolactate 
synthase  genes  for  tolerance  to  the  herbicide  suifonyterea 

Rapeseed  plants  genettcally  engineered  to  express  toler- 
ance to  tfie  herbictde  glyphosale. 

Tomato  plants  geoetcaOy  engineered  to  express  a 
heterologus  amino-cydopropane-l-caiboxyiic  acid  (ACC) 
dagiadatien  gew.  ta  delay  ripening. 


Field  test  locatien 


Catifomta,  Georgia, 
Michigan. 


Iowa,  Maryland,  Ne- 
braska. 


Mississippi. 

IRinois. 

tlHrwis. 

Aritansas,  Mis- 
sissippi, Texas 

Idaho. 
CaiSomia,  IIRneis: 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28.  1979.  and  44 
FR  51272-51274.  August  31. 1979). 

Done  in  Washington.  DC.  this  6th  day  of 
May  1993. 

liOnniw  |.  King, 

Acting  Administrator,  Animal  and  Plant 
Haaltb  Inspection  Service. 
|FR  Doc.  93-11256  Piled  5-12-93;  8:45  am| 
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[Docket  No.  93-052-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organlsma 

A«»ICY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTIONT  Notice. 


StiMMARV:  We  are  advising  the  public 
that  five  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

AOORESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141.  South 
Building.  U.S.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
call  ahead  on  (202)  890-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  "FOA  RfRTHER  MWOmMTWN 
CONTACT." 


FOR  FURTHER  MFORMATION  CONTACT: 
Arnold  Foudin,  Deputy  Director. 


Dr. 


Biotechnology  Permits.  BBEP.  APHIS, 
USDA.  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  lim.ited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations*  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


;mi 
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Application  No. 


93-088-01 

93-088-02 

93-090-01 

I 

I 93-090-02 
93-090-03 


Applicant 


Louisiana  State  University  . 

University  of  Wisconsin  

Hoechst-Roussel  Agri-Vet 
Company. 

DuPont  Agricultural  Prod- 
ucts. 

North  Carolina  State  Uni- 
versity. 


Date  re- 
ceived 


03-29-93 

03-29-93 
03-31-93 
03-31-93 
03-31-93 


Organisms 


Rice  plants  geneticaDy  engineered  to  express  toleratrx^ 
to  fr>e  phosphinottincin  class  of  f>ert»cides  arxJ  re- 
sistance to  hygromycin. 

Alfalfa  plants  genetically  engineered  to  express  indus- 
trial enzymes. 

Sugart>eet  plants  genetically  engineered  to  express  tol- 
erarKe  to  tt>e  phosphinothricin  class  of  hett>icides. 

Rapeseed  plants  genetically  er>gineered  to  express 
modified  fatty  acids  in  seeds. 

Tobacco  plants  genetically  engineered  to  express  re- 
sistarKe  to  root-kr>ot  nematodes. 


Field  test  location 


Louisiana. 

Wisconsin. 
North  Dakota. 
Idatw 
North  Carolina. 


Done  in  Washington,  DC,  this  6th  day  of 
May  1993. 

Lonnie ).  King, 

Acting  Administrator,  Animal  and  Plant 
j  Health  Inspection  Service. 
j  [FR  Doc.  93-1 1 257  Filed  5-1 2-93;  8:45  am] 

i  XLUNG  CODE  3410-M-M 


jFood  Safety  and  Inspection  Service 
'pocket  No.  93-014N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Subcommittee  Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods' 
Subcommittee  on  Campylobacter  will  be 
'held  on  Thursday,  8  a.m.  to  5  p.m..  May 
27,  1993,  in  room  3109  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington.  DC  20250. 

The  Subcommittee's  work  is  under 
the  auspices  of  the  full  Committee 
which  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerr.ing  the  development  of 
microbiological  criteria  by  which  the 
saft'ty  and  wholesomeness  of  food  can 
be  asiiessed,  including  criteria 
pertaining  to  microorganisms  that 
indicate  whether  food  has  been 
processed  using  good  manufacturing 
processes. 

The  Subcommittee  meeting  is  open  to 
the  public  on  a  space  available  basis. 
Interested  persons  may  file  comments 
prior  to  and  following  the  meeting. 
Comments  should  be  addressed  to:  Mr. 
Craig  Fedchock,  Advisory  Committee 
Specialist,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  room  3175,  South  Agriculture 
Building.  14th  and  Independence 
Avenue.  SW..  Washington.  DC  20250. 
Background  materials  and  the  agenda 
for  the  meeting  are  available  for 
inspection  by  contacting  Mr.  Fedchock 
on  (202)  720-9150. 


Done  at  Washington.  DC,  on:  May  7,  1993 
H.  Riusell  Cross. 

Administrator.  Food  Safety  and  Inspection 
Service. 

|FR  Doc.  93-11311  Filed  5-12-93;  8:45  am] 

B4UJNG  CODE  3410-OW-U 

(Docket  No.  93-010N] 

FSIS  Proposed  Strategic  Plan;  Public 
Hearings  and  Request  for  Comments 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

SUMMARY:  Notice  is  hereby  given  that 
the  USDA  is  conducting  a  series  of  six 
public  hearings  nationwide  to  receive 
comments  from  interested  organizations 
and  the  general  public  on  its  proposed 
Food  Safety  and  Inspection  Service 
(FSIS)  strategic  plan.  Written  comments 
from  those  unable  to  testify  before  a 
hearing  are  also  being  requested.  The 
plan  proposes  a  two-track  approach 
toward  modernizing  ths  Federal  meat 
and  poultry  products  inspection 
program.  Track  I  seeks  to  maximize  the 
Agency's  performance  making  the  best 
utilization  of  resources  under  exi.sting 
law.  Track  II  will  develop  the  regulatory 
program  of  the  future.  Included  in  the 
proposed  strategic  plan  is  the  FSIS  and 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  portion  of  the  USDA 
Pathogen  Reduction  Program.  The 
comments  will  be  used  in  developing 
the  final  strategic  plan  for  FSIS  and  in 
other  policy  deliberations. 

DATES:  Comments  on  the  proposed 
strategic  plan  must  be  received  on  or 
before  July  12,  1993.  See 
"SUPPLEMENTARY  INFORMATION"  for  the 
times,  dates  and  locations  of  the 
hearings. 

ADDRESSES:  Written  comments  to: 
Policy  Office,  Attn.  Linda  Carey,  FSIS 
Hearing  Clerk,  room  3171,  South 
Building,  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dan  Vitiello.  Director,  Planning 
Coordination  and  Analysis  Unit,  Policy 
Evaluation  and  Planning  Staff,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250,  (202)  447-2843. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  strategic  plan.  Written 
comments  should  be  sent  to  the  Policy 
Office  at  the  address  shown  above  and 
should  refer  to  Docket  Number  93- 
OlON.  All  comments  submitted  on  the 
proposed  strategic  plan  will  be  available 
for  public  ins|>ection  in  the  Policy 
Office  from  9  a.m.  to  12:30  p.m.  and 
from  1:30  p.m.  to  4  p.m..  Monday 
through  Friday. 

Background 

USDA  is  currently  developing  a 
strategic  plan  to  guide  the  FSIS 
modernization  efforts  for  the  inspection 
of  meat  and  poultry  products.  Se<;retary 
Espy  has  directed  that  FSIS,  in 
conjunction  with  APHIS,  develop  a  plan 
for  reducing  pathogens  in  meat  and 
poultry  products.  In  response  to  the 
Secretary's  direction,  FSIS  proposes  to 
embark  on  a  two-track  approach  to 
improve  and  modernize  the  Federal 
meat  and  poultry  products  inspection 
program.  'Track  I  is  a  near-term  program 
for  maximizing  the  performance  of  the 
current  Federal  moat  and  poultry 
products  inspection  program  to  best 
utilize  its  resources  under  current  law 
Track  II  would  be  the  end  product 
development  of  the  Federal  moat  and 
pouhry  products  program  of  the  future. 
Track  II  may  result  in  a  very  different 
meat  and  poultry  product  regulatory 
program  than  the  inspection  program 
currently  required  under  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et 
seq.)  and  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  451  et  seq.). 
and  may  require  vastly  different  laws. 
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USDA  is  requesting  public  comment 
on  the  prooosetf  FSIS  two-track  strategic 
piaiT,  whiot  iTindudrnf  witJr thirntitice 
as  Appendix  A.  USDK  isirrtbrmt^in 
learning  whether  the  public  agrees  with 
the  approach  the  Agency  has  proposed 
to  modernize  its  current  inspection 

Erogramiaad  whether  the  public 
Blieves  that  its  Track  I  inspection 
improvement  pra§ram  is  appropriate. 
Additionally.  APHIS  and  FSIS  are 
seeking  comments  on  the  approach  fbr 
protecting  the  public  health  as 
expressed  in  the  USDA  Pathogen 
Reduction  Program,  a  copy  of  which  is 
available  upon  raquett  from  Mt.  Dim 
Vitialio  at  the  addres&.and- phone 
number  given  above. 

hi  order  to  gain  the  widest  possible 
comment,  in  addition  to  requesting 
written  connnents,  USDA  will  conduct 
six  public  hearings  nationwide  to  obtain 
comments  from  interested  individuals 
and  organizations.  Each  hearing  will  be 
held  from  9  a.m.  to  4:30  p.m.  A  panel 
of  USDA  officials,  and,  in  some  caass. 
Members  of  Congress  will  be  pre.sent  to 
receive  comments.  A  schedule  will  be 
set  up  for  public  comments  specifying 
the  approximate  time  for  each 
presentation.  FSIS  encourages  ail 
private  and  public  sectors  to  participate 
in  the  hearings. 

Individuals  or  organizations  desiring 
to  make  comments  at  the  hearings  are 
requested  to  contact  the  appropriate 
FSIS  hearing  contact  person,  as  listed 
below,  to  arrange  a  time  for  making 
presentations.  Any  person  requiring 
special  accommodations  to  attend  the 
hearings  may  also  dire<.i  those  needs  to 
the  appropriate  hearing  contact  person. 

The  dates  and  locations  of  the 
hearings  and  the  FSIS  contact  person  for 
each  location  are  listed  below.  Each 
hearing.will  be  held  from  9  a.m.  to  4:30 
p.m. 


Qate 

Place 

FSlShMrtng 
oontttct 

Janrll 

CaHrtland  and^ 

Wtodham, 

:     InMmatenat. 

(404)  347- 

BM..  AOantBi 

1     Mil. 

Qeafgta. 

JWWrlft 

:Th&Qmni  HoM. 

Ooleras 

4i>.and 

Zatnciwii. 

1    Gtwstnut 

(213)  597- 

Streat.  Pt>ite- 

4271. 

:    detp^.  Pwm- 

SJ^vBViVn 

Data 

Race 

FSIS  hearing 
contact 

May  21 

The  Adetphtia. 

Edwina  Simen, 

HoM,  1321 

(214)  767- 

Convnafca 

0743. 

Street.  DaHas, 

Texas. 

June  1 

Jackson  Fe<lera> 

LayrxJa  Sperv 

BuMing.  915 

cw.  (202) 

Second  Ave- 

447-2760 

'.   nit,a»tmt. 

waanngiDn. 

Jun«4 

Sav«fyHeta& 

KaftyMaittn. 

Spa.  401  Lo- 

(515) 284- 

cust  Street. 

6300 

Oes  Moines, 

Iowa. 

Jun«9 

ParcOaWand 

Glerxla 

Hotel:  1001 

Petteraon. 

(510)273>- 

• 

OaMand,CaU- 

tafnia. 

7402. 

Done  at  Washington.  DC.  on:  May  10,  19<>3 
Kflnneth  CClayton» 

Acting  Assistant  Secretary,  Markfftlngarnl 
Inspection  Services. 

Appendix  A— FSIS  Proposed  Strategic 
Plim 

The  Food  Safety  and  Inspec:t1on 
Service  (FSIS)  has  recognized  fbr  some 
time  that  its  external mstamers — 
including  consumers,  the  meat  and 
poultry  industries,  Congresa,  and  many 
special  interest  groupa — have  divergent; 
and  often  conflicting,  expectations  of 
the  Agency.  Fn  addition,  the  Agency's 
legal  mandate  was  established  over  25 
years  ago.  and  reflects  the  science, 
technology,  and  expectations  of  that 
tima  Objections  have  been  raised  when 
FSIS  has  tried  to  introdu(»  modem, 
scientific  inspection  methods.  There  is 
debate  about  not  only  how  the  Agency 
should  do  its  work,  but  also  about  what 
that  work  should  be.  This  comes  at  a 
time  when  the  meat  and  poultry 
indu.stries  have  grown  far  more  rapidly 
than  Agency  resources. 

In  early  rggz.  FSIS  began  using  total 
quality  principles  to  develop  a  .strategic 
plan  that  will  guide  the  Agency  into  the 
21st  Century.  From  the  beginning.  FSIS 
invited  its  employees  and  all  other 
interested  parties  to  participate  in 
developing  the  strategic  plan.  Initially, 
employees  and" the  pubUc  were  invited 
to  comment  on  the  Agency's  mission 
statement  and  eight  principles  that 
provided  a  guide  to  the  Agency's 
planning  activities.  The  comments 
received  during  this  period  influenced 
the  proce.ss  to  such  an  extent  that  the 
Agency  altered  its  approach  to  planning. 
For  example,  many  comments  called  for 
the  Agency  to  emphasize  the  prevention 
of  microbiological  hazards  and  restore 
full  staffing.  Others  called  for 
fundamental  change  in  the  mission  and 
structure  of  FSIS 

FSIS  leaders  decided  that  the  only, 
way  to  meet  the  needs  of  its  cuatomenr 
was  to  develop  a  two-track  strategic 
plan.  Track  I  would  continuously 
improve  the  current  meat  and  poultry 
inspection  program.  At  the  same  time, 
the  Agency  wouTd:bring  ttigether  its 


employees,  other  interested  parties  and 
outside  scientific  experts  in  developing 
Track  II  to  determine  the  model  meat 
and*pouItt7  regulatory  program  for  the 
future.  That  program  might  \m 
completely  different  from  today,'s. 
program.  H  might  even  require  vastly 
different  lawa  than  those  which  now 
mandate  the  Federal  meat  and  poultry 
products  inspe<:tion  program. 

Track  l — Maximizui^ihe  Performance 
of  the  Current  bispaction  Program 

In  the  near-term.  FSIS  will  seek  to 
maximize  the  performance  of  the 
current  inRpwition  program  thai  best 
utilizes  its  resources  under  existing  law 
The  following  points  are  key  elements 
of  theTraiJt  I  program  and  include 
strategic  objectives  and.  examples  of 
initiatives  proposed  or  underway  to 
accompli.sh  those  objectives.  The 
Pathogen  Reduction  Program  (IV)  is 
pre.sented  in  detail  and,  of  ne(*ssity, 
containsobjectives  and  initiatives  that 
irross  over  other  strategic  obje<:tives. 

Track  I — Strategic  Objectives  and 
Initiatives 

I.  Public  OWnerehip— FSIS  Will  Seek 
the  Views  of  AlliRs  Constituencies  in  an 
Open,  Participatory  Manner  Prior  lO' 
(he  Decisionmaking  Process 

A.  FSLS  will  increase  public 
involvement  in  decisionmaking. 

B':  FSIS  will  facilitate  public  aucess  to 
information  on  Agency  Programs. 

Initiatives  include: 

•  Make  regulatory  options  available 
for  public  review- and  comment  prior  to 
the  initiation  of  the  de<usionmak4iig 
process. 

•  Appoint  persons  with  diverse 
pointsuf  viewto  advisory  committees. 

•  Conduct  town  hall  meetings  and 
public  hearing.s. 

•  Utilize  a  comprehen.sive  and  open 
communications  process: 

— Preview  initiatives  with  employees 

and  constituents. 
— Involve  the  public  early  in  the 

development  process. 
— Provide  status  reports. 
— Conduct  workshops  on  te<;hni(:al 

aspe<;ts  of  initiatives. 

• 

II.  Staff  and  Structure  the  Agency. — 
Based  on  Today's  Needs,  Maximize  the 
Current  Program's  Effectiveness  in 
Protecting  the  Public  Health 

A.  FSIS  will  reorganize  or  restmcture 
itself  to  carry  out'Trackland  Track  II; 

B.  FSIS  will  utilize  its  existing 
workforce  as  the  core  of  ail  inspection 
improvement. 

C.  FSIS  will  assess  the  current  level 
of  compliance  with  EEO/CR'  program 
goals  to  assure  compliance  andseek 
continuous  improvement. 
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Initiatives  include; 

•  Maximize  staffing  effectiveness 
within  available  resources. 

•  Prioritize  current  program 
functions.  Staff  accordingly. 
—Develop  implementation  plans  based 

on  recommendations  of  the 
Processing  Task  Force,  the  Product 
Exemption  Study,  and  the  Wholesale 
Exemjjtion  Study. 

•  Improve  projections  on  industry 
growth  and  organize  and  staff 
accordingly. 

•  Design  programs  and  assign 
eaiployees  in  such  a  way  as  to  achieve 
maximum  regulatory  efficiency,  while 
ensuring  public  health  protection. 

in.  Labor  RelaHons— Build  a  Strong, 
Mutually  Supportive  Relationship  With 
the  Employee  Organizations 

A.  FSIS  will  improve  its  external  and 
internal  communications  and 
inibrmation  distribution  to  all 
eniployees. 

B.  FSIS  will  establish  formal 
procedures  for  involving  employee 
organizations  in  policy  and  planning 
deliberations. 

Initiatives  inckide: 

•  Increase  employee  involvement  in 
task  forces. 

•  Preview  regulattions  with  employees 
to  invite  up-front  input. 

•  Train  and  utilize  the  existing 
workforce  to  build  the  regulatory 
program  for  the  future. 

IV.  Pathogen  Reduction  Program — "The 
War  on  Pathogens"— Reduce  the  Level 
of  Pathogens  on  Raw  Meat  and  Poultry 
at  Key  Points  in  the  Production  and 
Diiitribution  of  Meal  and  Poultry  From 
Farm  to  Table. 

A.  Pre-Harvest  Production  Activities 

FSIS  will  focilitate  research,  animal 
identification  systems,  and  development 
of  model  pathogen  prevention  programs. 

B.  Develop  Jiapid  Methods 

FSIS  will  support  development  and 
implement  rapid  tests  to  detect 
pathogens  throughout  the  food 
pitoduction  and  processing  system 

C.  Post-Harvest  Activities 

FSIS  will  collect  microbiological 
baseline  data  and  design  intervention 
techniques  for  pathogen  reduction. 

D.  Bisk  Analysis 

FSIS  will  base  its  pathogen  reduction 
strategies  on  quantitative  risk 
asisessment. 

E.  Slaaghter  Plant  Activities 

!FSIS  will  introduce  new  microbial 
detection  and  reduction  techniques  into 


the  meat  and  poultry  inspection 
program  as  they  become  available. 

F.  Processing  Phmt  Activities 

FSIS  will  use  micro  monitoring  of 
HACCP  critical  control  points  in 
processing  plants. 

G.  Food  Service  and  Retail  Activities 

FSIS  will  provide  the  most  current 
food  safety  information  to  State 
enforcement  agencies  and  food 
handlers. 

H.  Consumer  Awareness 

FSIS  will  inform  consumers  of  the 
risks  associated  with  unsafia  food 
handling. 

Pathogen  deduction  Program  initiatives 
include: 

•  CcMiduct  research  (pre-harvest, 
slaughter,  processing  and  quick  tests) 

•  Lead  effort  in  seeking  animal 
identification  or  equivalent  traceback 
authority. 

•  Adapt  quantitative  risk  assessment 
to  decisionmaking  about  pathogens. 

•  Implement  microbiological  baseline 
and  other  studies  on  beef,  pork,  pouhry 
and  ground  beef. 

•  Encourage  voluntary  use  of 
prevention  sjrstems  by  industry,  e.g., 
irradiation,  carcass  sprays. 

•  Enhance  veterinary  coverage  in 
plants  that  slaughter  high  risk  animals. 

•  Strengthen  recordkeeping 
requirements  in  meat  and  poultry 
slaughter  and  processing  plants. 

•  Establish  time/temperature  and 
other  controls. 

•  Discourage  consumption  of 
undercooked  meat  (particularly 
hamburgers)  and  encourage  safe  food 
handling  practices  in  the  home. 

•  Work  with  FDA  and  the  States  to 
assure  adequate  controls  in  model  retail 
codes. 

V.  Coosunier  Service — Raise  Consumer 
Awareness  Levels  Regarding  Safety  and 
Labeling  of  Meat  aad  Poultry  Products 

A.  FSIS  will  intensify  its  health  and 
education  programs  that  positively 
influence  food  industry  employee 
behavior  to  reduce  foodbome  illness. 

B.  FSIS  will  provide  consumers 
understandable  information  on  food 
handling  practices  and  the  use  of 
nutrition  labeling  to  improve  diet  and 
health. 

Initiatives  include: 

•  Interact  with  coalition  of  industry 
and  consumer  groups. 

•  Expand  the  Meat  and  Poultry 
Hotline's  role  in  education. 

•  Provide  consuBirs  with 
information  regarding  nutrition  labeling. 


•  Provide  leadership  in  the 
development  of  a  govemmentwide  meat 
and  poultry  safety  education  campaign. 

VL  Science  and  Technolt^ — Improve 
the  Current  Inspection  System  Using 
Risk  Analysis,  New  Science,  and 
Technological  Advances 

A.  FSIS  will  identify  its  research  and 
development  priorities  and  encourage 
research  in  those  areas. 

B.  FSIS  will  develop  and  implement 
a  formal  risk  analysis  process  to  assist 
in  making  risk  management  decisions. 

C.  FSIS  will  establish  specific 
procedures  for  obtaining  the  advice  of 
recognized  experts  on  issues  affecting 
the  scientific  and  technical  basis  of  its 
regulatory  activities. 

D.  FSIS  will  encouraf^  and.  if 
necessary,  mandate  industry  use  of  the 
latest  and  most  efficient  technology  and 
process  controls,  e.g.,  HACCP,  to 
produce  safe  product. 

Initiatives  include: 

•  Accelerate  the  use  of  HACCP  by 

industry. 

•  Make  decisions  based  on  sound, 
peer-reviewed  data,  published  or 
unpublished. 

•  Utilize  risk  analysis. 

•  Seek  international  cooperation  and 
consensus  for  changes  in  inspection. 

•  Develop  Research  and  Development 
Plan. 

•  Improve  ability  to  collect  data  on 
diseases,  residues,  and  microbiological 
problems  in  inspected  animals  and 
disseminate  to  producers. 

•  Develop  guidelines  for  submission 
of  petitions  by  industry. 

Track  II— Tbe  Meal  and  Poultry 
Regulatory  Program  of  the  Future 

Track  11  is  a  long-term  design  and 
development  process  that  will  produce 
the  next  generation  of  meat  and  poultry 
products  inspection  regulations.  In 
adopting  the  Track  11  approach.  FSIS 
recognizes  that  the  pr(^iems  facing  the 
Agency  cannot  be  solved  by  making 
marginal  adjustments  to  the  ongoing 
program.  Instead,  the  Agency  will 
endeavor  to  design  and  field  test  a  new 
regulatory  program  thai,  when  ready, 
ran  be  used  to  replace  the  existing  meat 
and  poultry  products  inspection 
program.  It  is  a  project  of  immense 
scope  and  importance  to  the  health  and 
welfare  of  the  Nation.  For  this  reason. 
FSIS  will  initiate  the  Track  n 
development  by  9ef>king  the  best 
information  and  ideas  that  can  bo 
brought  to  bear  on  the  problem.  The  first 
steps  in  the  information  gathering  phase 
are  as  follows: 
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Step  1 — Conduct  Regional  Public 
Hearings 

FSIS  will  conduct  a  series  of  six 
public  hearings  to  hear  the  opinions  and 
views  of  as  many  people  as  possible  on 
the  Agency's  plans  to  improve  the 
current  inspection  program  (Track  I) 
and  develop  a  new  regulatory  program 
(Track  II).  The  information  gathered  in 
these  hearings  will  be  analyzed  and 
summarized  in  a  formal  Record  of 
Proceedings  that  will  be  provided  to 
Track  II  planning  groups  as  they  are 
convened. 

Step  2— Conduct  a  Worldwide 
Assessment  of  Emerging  Technologies 

FSIS  would  contract  for  an 
assessment  of  current  and  emerging 
technologies  that  have  the  potential  to 
be  of  use  in  the  production  and 
consumption  of  safe  meat  and  poultry 
products. 

Step  3— Hold  Meal  and  Poultry  Summit 
to  Determine  Future  Meal  and  Poultry 
Regulatory  Program 

Dejjending  on  the  outcome  of  the 
public  hearings  in  Step  1.  FSIS  could 
host  a  meat  and  poultry  summit  to 
formally  initiate  the  Track  11  process. 
There  are  several  advantages  to  this 
approach.  Before  FSIS  can  build  the 
meat  and  poultry  regulatory  program  of 
the  future,  making  revolutionary 
changes  if  needed,  the  Agency  must 
determine  the  objectives  of  the  future 
regulatory  program.  Very  seldom  do 
government  agencies  have  an 
opportunity  to  build  an  "ideal"  program 
for  the  taxpayers,  from  scratch. 
Therefore,  it  is  imperative  that  FSIS 
determine  what  all  interested  parties 
expect  of  an  "ideal"  regulatory  program. 
For  instance,  should  that  program  focus 
solely  on  the  safety  of  meat  and  poultry? 
What  about  regulatory  enforcement? 
What  about  the  economic  adulteration 
aspects  that  have  been  part  of  the 
current  orogram?  These  questions  and 
many  others  need  to  be  answered 
definitively  by  a  gathering  of  all 
interests — a  Meat  and  Poultry  Summit. 
The  Summit  would  involve 
representatives  from  consumer  groups, 
public  health  professionals,  universities, 
industry.  Congress,  other  Federal.  State 
and  local  agencies,  and  FSIS  employees. 
The  Summit  could  be  run  by  FSIS  or 
under  contract  by  an  independent 
organization.  Extensive  background 
materials  will  be  prepared  for  the 
meeting,  including  details  on  how  the 
current  inspection  program  evolved  info 
its  present  form 
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Forest  Service 

Exemption  of  Lower  Eagle  Salvage 
Timber  Sale  From  Appeal 

AGENCY:  USDA,  Forest  Service. 
Northern  Region. 

ACTION:  Notification  that  a  timber 
salvage  and  rehabilitation  project, 
designed  to  recover  dead  and  dying 
timber  and  aid  watershed  recovery,  is 
exempt  from  appeals  under  provisions 
of36CFR  part  217. 

SUMMARY:  During  routine  forest  surveys, 
insect  and  disease  mortality  of 
commercial  sawtimber  was  identified 
on  59  acres  in  the  George  Gulch  and 
Eagle  Creek  drainages.  In  1992,  the 
Wallace  District  Ranger.  Idaho 
Panhandle  National  Forests,  proposed 
rehabilitation  actions  designed  to 
salvage  insect-  and  disease-damaged 
timber  and  to  contribute  to  watershed 
recovery  in  the  affected  area. 

The  District  Ranger  has  determined, 
through  a  Decision  Memo  and 
environmental  analysis  in  the 
supporting  project  file,  that  there  is 
good  cause  to  expedite  these  actions  in 
order  to  rehabilitate  National  Forest 
System  lands  and  recover  damaged 
resources.  Salvage  of  commercial 
sawtimber  within  the  affected  area  must 
be  accomplished  in  FY  1993  to  avoid 
further  deterioration  of  sawtimber,  to 
initiate  the  planning  of  tree  species  less 
susceptible  to  disease  and  to  contribute 
to  watershed  recovery. 

EFFECTIVE  DATE:  Effective  on  May  13. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  E.  Williams;  District  Ranger; 
Wallace  Ranger  District;  Idaho 
Panhandle  National  Forests;  Box  14; 
Silverton,  Idaho  83867. 

8UPPUMENTARV  INFORMATION:  Forest 
surveys  conducted  in  1992  determined 
that  insect  and  disease  infestations  have 
damaged  approximately  59  acres  of 
sawtimber  in  the  George  Gulch  and 
Eagle  Creek  drainages.  Foot  disease, 
bark  beetles,  and  blister  rust  have 
caused  and  will  continue  to  cause 
mortality  of  sawtimber  in  this  area. 
Surveys  of  the  area  also  indicate  that  the 
effects  of  past  forest  management 
activities  are  most  likely  resulting  in 
stream  channel  scouring  and  bank 
instability.  Immediate  action  is 
necessary  to  minimize  the  risk  of 
potential  damage  to  the  channel  due  to 
peak  flows  and  to  initiate  a  trend  toward 
future  watershed  recovery.  The  area 
proposed  for  treatment  is  located  within 
lands  designated  as  suitable  for  timber 
management  and  assigned  to 
Management  Area  4  as  designated  by 


the  Idaho  Panhandle  Forests'  Plan, 
August  1987. 

In  November  1992.  the  Wallace 
District  Ranger.  Idaho  Panhandle 
National  Forests,  proposed  salvage  of 
the  damaged  timber  and  to  initiate 
actions  designed  to  contribute  to 
watershed  recovery.  This  proposal  was 
designed  to  meet  the  following  needs: 
(1)  Recover  dead  and  dying  savrtimber 
before  it  loses  value.  (2)  rehabilitate  the 
affected  timber  stands.  (3)  contribute  to 
watershed  recovery  and  minimize  the 
risk  of  stream  channel  damage,  and  (4) 
manage  big  game  habitat  to  achieve 
Forest  Plan  objectives.  An 
interdisciplinary  team  was  convened, 
and  scoping  began  in  November  1992. 
Three  alternatives  were  analyzed:  (1)  No 
action,  (2)  proposed  action  (salvage  and 
rehabilitation  proposal),  and  (3) 
modified  proposed  action. 

The  selected  alternative  will  salvage 
approximately  285  MBF  of  dead  and 
dying  timber  from  approximately  59 
acres.  All  salvage  areas  are  accessible 
from  existing  roads.  No  road 
construction  or  reconstruction  is 
planned  for  this  sale.  This  proposal  will 
incorporate  a  special  provision 
(C6.604#-Watershed  Improvement)  into 
the  Timber  Sale  Contract  to  accomplish 
watershed  improvement  objectives. 
Special  authority  was  given  to  the  Idaho 
Panhandle  National  Forests  to 
accomplish  watershed  improvement  in 
conjunction  with  timber  harvest 
operations  on  sales  sold  in  FY  1993. 

The  sale  and  accompanying 
rehabilitation  work  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  to  recover  merchantable 
sawtimber  before  it  deteriorates  and 
removal  becomes  in  feasible  and  to 
contribute  to  watershed  recovery.  To 
expedite  implementation  of  this 
decision,  procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  regulation  the  following  may  be 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  firom  natural  disasters  or 
other  natural  phenomena  •  •  •  when  the 
Regional  Forester  •   •   •  detprmines  and 
gives  notice  in  the  Federal  Register  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part. 

Based  on  the  analysis  documented  in 
the  Lower  Eagle  Salvage  Timber  Sale 
project  file  and  the  District's  Decision 
Memo,  I  have  determined  that  good 
cause  exists  to  exempt  this  decision 
from  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  CFR  217.4. 
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Dated,  i^pril  30.  1993. 
Lany  O.  Gmdt. 

Aciirg  Begional  ForestBT,  Northern  Eegion 
|FR  Doc.  93-10811  Filed  5-12-93;  8:45  am] 
BtujNG  CODE  m^*-^■^•^^ 

•I 
DEPARTMENT  OF  COMMERCE 

Buneau  of  the  Census 

Census  Advisory  Committee  on 
Agriculture  Statisttce;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463  as 
amended  by  Pub.  L.  94—409),  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  on  Agricultural 
Statistics.  The  meeting  will  convene  on 
May  26, 1993  at  the  Executive  Inn,  978 
Phallips  Lane,  Louisville.  Kentucky 
40213. 

The  Committee  advises  the  Director. 
Bureau  of  the  Census,  on  the  kind  of 
information  that  should  be  obtained 
from  respondents  associated  with 
agricultural  production;  prepares 
recommendations  regarding  the 
contents  of  agricultural  reports;  and 
presents  the  views  and  needs  for  data  of 
major  agricultural  organizations  and 
their  members,  and  other  suppliers  of 
agricultural  statistics. 

The  Committee  is  composed  of  20 
members  appointed  by  the  presidents  of 
th^  nonprofit  organizations  having 
representatives  on  the  Committee  and  a 
re^esentative  from  the  Department  of 
Agriculture. 

Xhe  agenda  for  the  May  26  meeting 
th^  will  begin  at  9  a.m.  and  adjourn  at 
12  noon  is:  (1)  Call  to  order  and 
inlroductioo:  (2)  introductory  remarks 
by  the  Deputy  Director,  Bureau  of  the 
Ctiijsus;  (3)  where  are  we? — status  of  the 
1992  agriculture  census;  (4)  coverage 
program — 1992  census  of  agriculture;  (5) 
where  do  we  go  from  here? — planning 
the  1997  agriculture  census;  (6)  public 
questions  and  comments:  and  (7) 
Committee  recommendations. 

JThis  meeting  is  open  to  the  public 
and  a  brief  period  is  set  aside  for  public 
CGtmment  and  questions.  Those  persons 
with  extensive  questions  or  statements 
must  submit  them  in  writing  to  the 
Census  Bureau  official  named  below  at 
least  3  days  before  the  meeting. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
injterpretation  or  other  auxiliary  aids 
should  also  be  directed  to  the  Census 
Bureau  o^icial  named  below. 

Persons  wishing  additional 
information  regarding  this  meeting  or 
who  wish  to  submit  written  statements 
m|ay  contact  Mr.  George  Pierce, 


Agriculture  Division.  Bureau  of  the 
Census,  room  437.  Iverson  Mall, 
Suitland.  Maryland.  (Mailing  address: 
Washington,  DC  20233)  Telephone  (301) 
763-8556— TDD  (301)  763-4056. 

Dated:  May  7, 1993. 
Harry  A.  Scare 

Acting  Director,  Bureau  of  the  Census. 
IFR  Doc.  93-11389  Piled  5-12-93;  8:45  am) 

BILLING  CODE  361»-07-M 


Foreign-Trsde  Zones  Bosrd 
[Of  (tor  No.  638] 

Proceedings  ol  the  Forelgn-Trsde 
Zones  Board,  Wastiington,  DC; 
Resolution  and  Order 

Resulutioa  and  Order  Approving  ttie 
Application  of  City  of  Phoenix,  Arizona,  for 
Special -purpose  Subzone  Status  Wal-Mart 
Stores.  Inc.  (Distribution/Processing  Facility) 
Bucke>'0.  Arizona. 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-61u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  City  of  Phoeuix.  Arizona,  grantee  of  FTZ 
75.  filed  with  the  Foreign-Trade  Zones  Board 
(the  Board)  on  )uly  1, 1992,  requesting 
sjMtcial-purpose  subznne  status  at  the 
distribution/processiog  facility  of  Wal-Mart 
Stores.  Inc..  in  Buckeye.  Arizona,  the  Board 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act.  as  amended,  and  the  FTZ 
Board's  regulations  are  satisfied,  and  that  the 
propsal  is  in  the  public  interest,  approves  the 
application.  Approval  includes  authority  to 
assemble/process  stereo  systems  (using 
domestic  speakers)  and  camera  kits.  No 
foreign  textile  products  will  be  used  in  any 
processing  or  manufacturing  under  zone 
procedures. 

Approval  is  subject  to  the  FTZ  Act  and 
FTZ  Board's  regulations  (as  revised.- 56  FR 
50790-50606.  10/8/91).  including  Section 
400.28.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the  Board, 
is  hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 

IVhereas,  by  an  Act  of  Congress 
approved  June  18,  1934.  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  ei^pedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-«lu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
estabUshing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  jtrovide  for  the 


establishraeot  of  ■pecial-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  spedhc  use  involved; 

Whereas,  an  application  hom  the  Qty 
of  Phoenix,  Arizona,  Grantee  of  Foreign- 
Trade  Zone  No.  75,  for  authority  to 
establish  a  special-purpose  subzone  at 
the  distribution/processing  facility  of 
Wal-Mart  Stores,  hic.  in  Buckeye, 
Arizona,  was  filed  by  the  Board  on  July 
1, 1992,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  22-92.  57  FR 
31354,  7/15/92h 

Whereas,  the  application  includes  a 
request  for  authority  to  assemble/ 
process  stereo  systems  and  camera  kits 
under  zone  procedures;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  75B)  at  the  Wal-Mart 
Stores,  Inc.,  facilities  in  Buckeye, 
Arizona,  at  the  location  described  in  the 
application,  subject  to  the  Act  and  the 
Board's  regulations  (as  revised,  56  TV. 
50790-50806, 10-6-91).  including 
section  400.28.  Approval  includes 
authority  to  assemble/process  stereo 
systems  (using  domestic  speakers)  and 
camera  kits.  No  foreign  textile  products 
will  be  used  in  any  processing  or 
manufacturing  under  zone  procedures. 

Signed  at  Washington.  DC.  this  5th  day  of 
May.  1993.  pursuant  to  Order  of  the  Board. 
|o«eph  A.  Spelrini. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman.  Committee 
of  Alternates.  Foreign-Trade  Zones  Board. 

John  ).  Da  Poaie.  |r. 

Executive  Secretary. 

|FR  Doc.  93-11415  Filed  &-12-93;  845  ami 

BILUNG  CODE  S51»-DS-r 


internatiortai  Trade  Administration 

[A-351-814,  A-351~«1S.  A-3S1-«17] 

Amendment  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  CartKMi 
Steel  Fiat  Products  From  Brazil, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  Brazil,  and  Certain  Cut- 
to-Length  Carbon  Steel  Plats  From 
Brazil 

AGEMCY:  Import  Administration, 
hitemational  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  OAT£:  May  13,  1993. 
FOR  FURTHER  INPORMATIOH  CONTACT: 
Bruce  Harsh,  Alain  Letort  or  Linda 
Ludwig.  OfTice  of  Agreements 
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Compliances,  Import  Administration.  Dated:  May  7, 1993.  used  by  NMFS  in  the  Biological 

International  Trade  Administration.  |oMph  A.  Spctrini.  Opinion  and  by  other  researchers  in 

U.S.  Department  of  Commerce,  14th  Acting  Assistant  Secretary  for  Import  developing  their  anticipated  take 

Street  and  Constitution  Avenue,  NW.,         Administration.  numbers. 

Washington,  DC  20230;  telephone:  (202)     |fr  Doc.  93-11414  Filed  5-12-93;  845  am)  Second,  the  delay  in  release  of 

482-3793.  ulumo  cooe  asio-os-M  hatchery-reared  spring/summer  chinook 

SUIIMARY:  We  are  amending  our into  the  Snake  River  system  has  altered 

preliminary  determinations  for  the  the  proportion  of  wild  to  hatchery  stock 

above-referenced  investigations  to  National  Oceanic  and  Atmospheric  distributions.  For  example,  the 

correct  for  significant  ministerial  errors.      Adminlatration  component  of  wild  to  hatchery  spring/ 

The  amended  estimated  weighted-  summer  chinook  has  ranged  from  18  to 

average  margins  for  the  above-  Endangered  Species;  Permits  46  percent  during  the  week  of  April  19, 

referenced  investigations  are  shown  in        AGENCY:  National  Marine  Fisheries  \^^^  ^\  ^°'^«'  ^"^"1*®  °^'"  P'^ 

the    Suspension  of  Liquidation"  section     Service  (NMFS),  NOAA,  Commerce.  ^''*'^^?  5??°'^',°,"  ""P?""!^  ^^'f 

of  this  notice.  .-.«-»  ,  projected  take  of  listed  fish  at  Lower 

AMENDED  PRELIMINARY  DCTERIIINAHONS:        ^J^'  'f'"*^^  of  an  emergency  Monumental  and  Little  Goose  dams 

In  accordance  with  section  733(b)  of  the      Z^U  No°R2H  Snf '^  '^  ^r""^  '^''  PT'«^*«^  «'8^'  '"""'h^  ^S" 

Tariff  Act  of  1930,  as  amended  (the  Act).     ^  (1-5040). Issuance  of  this  emergency 

on  February  4. 1993,  the  Department  On  April  14, 1993  (58  FR  21284),  the  .¥  . '^'^?^'°"]^^''  based  on  a  finding 

published  its  preliminary  U.S.  Army  Corps  of  Engineers  was  ^^\  ""*'*'  i^r   i  ?oV°"-,P^  ^"^  ^PP"'"'^ 

determinations  of  sales  at  less  than  fair       issued  Permit  No.  828  under  the  u*"  'j  ^°?  '  ^V  T'  "°*  °Pe'"a*e  '« 

value  with  respect  to  the  above-  authority  of  the  Endangered  Species  Act  »he  disadvantage  of  the  listed  species 

referenced  steel  products  from  Brazil  of  1973  (ESA)  (U.S.C.  1531-1543)  and  wnicn  is  tne  subject  ol  tliis 

,  (58  FR  7080).  the  NMFS  regulations  governing  listed  Modification;  (3)  is  consistent  with  the 

After  publication  of  our  preliminary        fish  and  wildlife  (50  CFR  Farts  217-  ^^"^""^^^  ^^^P^J'T''  ^'  ^?  .^  '"       . 

determinations,  petitioners  and  227)  section  2  of  the  Endangered  Species  Act 

respondents  alleged  that  the  Department        Notice  is  hereby  given  that  on  May  4  °^  ^^V'  "^^'^  emergency  Modification 

committed  certain  ministerial  errors  in       1993,  as  authorized  bv  the  ESA  NMFS  ^**  t  °  "'^"®'' '"  accordance  with  and 

calculating  the  preliminary  margins.  We  issued  an  e^Tncy  Modifi^lio^^^^^^  L^R ^'S  l^fS^T  "'.1"  °^ '"'  '' 

have  reviewed  these  allegations  and  Permit  No  828  CFR.  and  NMFS  regulations  governing 

have  found  that  errors  having  a  Permit  No.  828  authorizes  the  Corps  ^^Sfj^rnnc^TJ.'"'''  '"'^ 

significant  effect  on  the  margins  were  to  take  listed  Snake  River  sockeye  M^f  '^  ^n  k  ^'"?Tr"''\ 

committed  in  the  preliminary  salmon  [Or^corhyr^chus  nerko)  and  5^^  f'"    '?Zplr^r  L    °'i^^ 

determinations  on  certain  hot-rolled  listed  Snake  River  fall  and  spring/  ZrT^tf■^^^cS^^'     n  ^  A    1 

carbon  steel  fiat  products  (hot-rolled  summer  chinook  salmon  (O  December  31.  1993.  or  until  superseded 

steel),  certain  cold-rolled  carbon  steel  tshawytscha]  for  the  purposes  of  rnmm3  ""  ' 

fiat  products  (cold-rolled  steel)  and  scientific  research  and  enhancement  as  Written  data  or  views  or  reouests  for 

certain  cut-to-length  carbon  steel  plate  authorized  by  the  ESA  and  the  NMFS  ki-    ^  ^^         ^.T 

(steel  plate)  for  USIMINAS.  regulat^ns^veminR  l.s"ed  fish  °  P"^''.''  ^^'Ifu""  *  u"  !"°i'^'^«»'°" 

The  soecifir  anfllv«;B«  nf  iHa  -i  ji  r  7r«?^l      ^  \I  ,  request,  should  be  submitted  to  the 

minUteriSe^or  alSio^^^^^^^  tu^^  ^  parts  217-222).  Assistant  Administrator  for  Fisheries, 

SS  in  a  memo?andum  w^ich  is  Tk    ^'"T"'''  "'°^'"""°"  National  Marine  Fisheries  Service,  U.S. 

ShSdTnt^erXantc^sTfil^^  authorizes  he  pennittee  to  take  Department  of  Commerce.  1335  East- 

ScZra  Records  Unit  ro?m^99  additional  hsted  Snake  River  spring/  West  Highway,  room  8268,  Silver 

I'^h'^sC ;  a'nTc^'nsSirAv^e.''  '^Zlf^.TnerlT^'oV^l  ^P^^'  '^^  ^l''  -''''"  'I  ''''  °^ '''' 

NW..  Washington.  DC  20230.  caS  and  handled  (2^  234^o  be  P"b''^f '^  "f  this  notice^  Those 

SUSPENSION  OF  I  loninATin*!-  TK«  captured  and  handled.  (2)  234  to  be  individuals  requesting  a  hearing  should 

SUSPENSION  Of  UQUlDATlON.  The  captured  and  tagged  with  Passive  cgt  forth  the  soerifir  reason.:  whv  a 

estimated  margins  have  changed  as  Integrated  Transponder  (PIT)  taes  (3)  hL         tne  specitic  reasons  why  a 

indicated  below.  In  accordance  with  391  To  be  let£"lyTken  and  (4)  10  to  ITX"         ^     .'"tk  "!°t^'""°r" 

section  733(d)(2)  of  the  Tariff  Act  of  be  killed  indirecVy  as  a  resullof  the  such  he^ririTaTtt' J^'ret?on'^ 

s^Lrm^'^^lti^uror:;;'!'  -i^-^-^^^'^-' .,  .  .  As!:l7^z:in^^^^^^^^^ 

aireci  LAistoms  to  continue  to  require  a  An  emercencv  modification  is  aii_.  .  _     .        j  .  •      1 

ca.!h  Hpnncii  nr  nnctino  ,.f  o  K,,„-J  ^.,  «ii  «>iiioi5oiiL.jr  iiiuuiiit.diiuii  is  ^ij  statements  and  opinions  contained 

casn  deposit  or  posting  of  a  bond  on  all  necessary  to  adjust  the  take  for  three  of  ;„  ,hic  annliratinn/mnHifiratinn 

entries  equal  to  the  corrected  estimated  the  research  projects  authorized  in  the  '?.  1 '?rE  «™  ?hr»  Tf  .K  ^^^^  .      a 

amounts  by  which  the  foreign  market  Permit.  The  necessary  chances  were  ^"'""'^T'  "«  ^^ose  of  the  applicant  and 

value  of  the  subject  merchandise  based  on  two  ?a?o^?First?for  these  NMF°S  """"''""'y  ^^^'^^  '^'  ^'«^^  °^ 

exceeds  the  IJ.S.  pnce  as  shown  below.  studies,  a  five  percent  estimate  was  used        Theaoolication  Permit  emeropnrv 

The  corrected  margins  are  as  follows:  by  the  applicant/cooperator  to  MLTfication  a  J^upT^i'^^^^ 

«„,.,  r'?'"^"^  *"®  "^''^  component  of  the  documentation  are  available  for  review 

Hot-Rolled  Steel  fu    .R^.^f  spnng/summer  chinook  run  by  interested  persons  in  the  following 

USIMINAS  lano  '"  ^^e  initial  calculations  for  the  permit  offices  (by  appointment): 

All  others 4349  "PPJ'cat>on-  A  better  estimate  for  the  Office  of  Protected  Resources. 

Cold-Rolled  Steel:  ^''"  component  arriving  at  Lower  National  Marine  Fisheries  Service. 

USIMINAS  11.90  Granite  Dam  is  12  percent,  based  on  NOAA.  1335  East-West  Highway,  suite 

All  others  36.12  a>sc"minant  function  scale  analysis  8268.  Silver  Spring.  MD  20910  (301/ 

Steel  Plate:  work  recently  conducted  by  the  Oregon  713-2232);  and 

JJf'^'NAS  17.39  Department  ofFish  and  Wildlife.  The  12        Environmental  and  Technical 

^"  °'"*"  63.20  percent  figure  has  subsequently  been  Services  Division.  National  Marine 
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Fisheries  Service.  911  North  East  11th 
Ave.,  room  620.  Portland.  OR  97232 
(303/230-5400). 

Dated:  May  4. 1993. 
WUliam  W.  Fox,  Jr.. 
Director,  Office  of  Protected  Hesources. 
[FR  Doc.  93-11367  Filed  5-12-93:  8:45  am) 

BUJJNQ  CODE  3S10-22-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Receipt  of  application  for  a 
scientific  research  permit  (P537). 

Notice  is  hereby  given  that  Mr.  Fred 
A.  Sharpe.  Behavioral  Ecology  Research 
Group.  Department  of  Biological 
Sciences.  Simon  Eraser  University. 
Bumaby.  B.C.  Canada  V5A  1S6  requests 
authorization  to  conduct  observational/ 
photo-identification/side  scan  sonar 
studies  on  up  to  1000  humpback  whales 
[Megaptera  novaeangliae)  in  Alaskan 
waters  over  a  four-year  period. 
Authorization  is  also  being  requested  to 
conduct  opportunistic  photo- 
identification  of  up  to  100  killer  whales 
(Orcinus  orca)  annually  during  the 
proposed  humpback  whale  research. 
Individual  animals  of  both  species  may 
be  approached  up  to  20  times  annually. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  NOAA.  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy..  room  7324.  Silver  Spring, 
MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
sat  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  refiect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  (by  appointment): 

Office  of  Protected  Services.  National 
Marine  Fisheries  Service.  NOAA.  1335 
East-West  Hwy..  suite  7324.  Silver 
Spring.  MD  20910  (301/713-2289);  and 


Director.  Alaska  Region.  National 
Marine  Fisheries  Service.  NOAA. 
Federal  Annex.^109  Mendenhall  Mall 
Rd..  suite  6.  Juneau.  AK  99802  (907/ 
586-7221). 

Dated:  May  7. 1993. 
Herbert  W.  Kaufinan. 

Acting  Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  93-11316  Filed  5-12-93;  8:45  am] 

BIUJNC  CODE  3610-22-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service.  NMFS.  NOAA.  Commerce. 

ACTK)N:  Receipt  of  application  for 
permit. 

SUMMARY:  Notice  is  hereby  given  that 
Drs.  John  R.  Kucklick.  Joel  E.  Baker,  and 
H.  Rodger  Harvey.  Chesapeake 
Biological  Laboratory.  P.O.  Box  38. 
Solomons.  MD  20688.  have  applied  in 
due  form  for  a  Permit  to  import  marine 
mammal  specimens  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1362  et  seq),  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  Applicants  request  a  Permit  to 
import  blubber  samples  (100  g  each) 
taken  from  ten  (five  males  and  five 
females)  Lake  Baikal  seals  [Phoca 
siberica).  The  samples  will  be  provided 
by  the  Lake  Baikal  Limnological 
Institute  in  Irkutsk.  Russia.  Laboratory 
research  to  be  conducted  on  the  samples 
consists  of  the  extraction  and  analysis  of 
organochlorine  contaminants  (DDTs. 
PACs.  chlordanes. 
hexachlorocyclohexanes,  and 
toxaphene).  The  duration  of  the 
requested  Permit  is  two  years. 

ADDflESSES:  Written  data  or  views,  or 
requeste'for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy..  room  7324.  Silver  Spring. 
MD  20910.  within  30  days  of  the 
publication  of  this  notice. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review,  by  appointment  in  the 
Permits  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  NOAA.  1335  East- West  Hwy.. 
suite  7324.  Silver  Spring.  MD  20910 
(301/713-2289). 


Dated:  May  7. 1992. 
Herbert  W.  Kaufioaui, 

Acting  Director,  Office  of  Protected  Resources 

National  Marine  Fisheries. 

IFR  Doc.  93-11317  Filed  5-12-93:  8:45  am] 

BILLING  CODE  3S10-12-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Korea 

May  7, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  May  14.  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS  . 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23.  1992).  Also 
see  57  FR  52619.  published  on 
November  4.  1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
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only  in  the  implementation  of  certain  of 
its  provisions. 
|.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

CommiltM  for  the  Implementation  of  Testile 
AgTMments 

May  7. 1993. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

.  Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  29. 1992,  by  the 
Chairman,  Cbmmirton  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  cort.iin  cotton,  wool, 
man-made  fiber.  si'iIl  biend  and  other 
vegetable  fibor  textiles  and  textile  products, 
produced  or  raarufacturod  in  Koma  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1093  and  extends 
through  December  31.  1993. 

Effective  on  M.iy  14. 1993,  you  are  directed 
to  amend  the  directive  dated  Orlober  29, 
1992  to  reduce  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agrecnaent  between  the 
Govemraents  of  the  United  States  and  the 
Republic  of  Korea: 
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Category 


Subievel  in  Graup  I 

200  ._ 

Sut>l«vels  in  Group  U 
340 


347/348 


Adjusled  twelve-month 
limtt' 


393.782  kik>grams. 

557,312  dojen  ol 
wtiich  not  more  tfian 
290.761  dozen  shall 
be  in  Category  340- 
D'. 

396.341  dozen. 

1,224.729  kilograms. 


'The 
account 


have   not  been  adjusted  to 
Imports    exported    after 


fimits 
♦or    any 
December  31,  1992 

"Category  340-O:  only  HTS  numbers 
6205  20.2015.  6205  20.2020,  6205.202025 
and  6205.20  2030. 

'Category  659-H;  only  HTS  nm*ers 
6502.00.9030,  6504.00.9015.  6504,00  9060 
6505.90  5090,  6505.90  6090.  6505  90  7090 
and  6505.90.8090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553|a)(l). 

Sincerely, 
J.  Haydcn  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(PR  Doc  93-11325  Filed  5-12-93.  8:45  ami 

MujNa  COM  sste-on-^ 


Adiustm«nt  of  import  Limits  for  Certain 
Cotton,  MarHMadc  Flb«r,  SiUc  Blend 
mmJ  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

May  7.  1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  May  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI^MENTARY  INFORMATION: 

Authority:  Executive  Odor  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover  and  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Also 
see  57  FR  53475.  published  on 
November  10. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
|.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  <rf  Textile  Agreements. 

Committee  for  tlit  Implcmeotatioa  of  Textile 
Agreements 

May  7. 1993. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-mado  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products. 


produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1993  and  extends 
through  December  31, 1993. 

Effective  on  May  14, 1993,  you  are  directed 
to  amend  further  the  directive  dated 
November  4. 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Thailand: 


Category 


Levels  in  Group  I 

^301-P*  

~607  

613/614/615  


Sublevals  in  Group  II 

338AJ39  

347/348/847  

638/639  


Adjusted  tweive-month 
limit' 


3.741.588  kiiograms. 

2,494.392  kilograms. 

30.236,501  square  me 
ters  o(  wt)tchnol 
nwe  tt«n 
17,977,600  square 
meters  shaH  t>e  In 
Categories  613/615 
arxl  not  nxxe  than 
17,977,600  square 
meters  stvaU  be  in 
Category  614. 

1.426.880  dozen. 
503,500  dozen. 
1,681 .680  dozen. 


'The  limits  have  not  been  adjusted  to 
account  for  any  imports  exported  after 
December  31.  1992. 

*Calego7  301-P:  onty  HTS  numbers 
5206.21.0000.  5206J22.0000,  5206.23.0000 
5206.24.0000,  5206.25.0000,  5206.41.0000 
5206.42.0000,  5206.43.0000.  5206.44.0000 
and  5206.45.0000. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

J.  Hayden  Boyd, 

Acting  Chairman,  Conunittee  for  the 
Implementation  of  Textile  Agreements 
jFR  Doc.  93-11324  Filed  5-12-93;  8:45  am) 
BIUJNG  CODE  3StO-0»-r 


DEPAFTTMET^  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Architecture  &  Assessment  Panel 
of  the  USAF  Scientific  Advisory  Board's 
Committee  on  Options  for  Theater  Air 
Defense  will  meet  on  15-16  June  1993. 
at  The  ANSER  Corporation.  1215 
Jefferson  Davis  Hi^way.  Arlington.  VA 
from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code. 


JMI 
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specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientinc  Advisory  Board  Secretariat  at  (703) 
697-4811. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  93-11371  Filed  5-12-93.  8:45  ami 
BILUNG  CODE  3910-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  Boost  Phase  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
ineet  on  8-9  June  1993.  at  the  Space  & 
Missile  Systems  Center,  Los  Angeles. 
CA  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
jhereof. 

'   For  furtiier  information,  contact  the 
Scientinc  Advisory  Board  Secretariat  at  (703) 
$97-4811. 

Patsy  |.  Conner, 

Air  Force  Federal  Register,  Liaison  Officer. 
JFR  Doc.  93-11370  Filed  5-12-93;  8.45  ami 

^ILUNG  CODE  M10-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  Cruise  Missile  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
On  Options  for  Theater  Air  Defense  will 
Cneet  on  24-25  June  1993.  at  the  ANSER 
Corporation,  1215  Jefferson  Davis 
llighway,  Arlington.  VA  from  8  a.m.  to 
jip.m. 

I   The  purpose  of  this  meeting  will  be  to 
Receive  briefings  and  gather  information 
n  issues  related  to  theater  air  defense. 
The  meeting  will  be  closed  to  the 
ublic  in  accordance  with  section 
52b{c)  of  title  5.  United  States  Code, 
Specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-4811. 

Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-11372  Filed  5-12-93;  8:45  am] 
SUXmO  CODE  M10-01-M 

-t- — 

I 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Panel  Chairman's  of  the  USAF 
Scientific  Advisory  Board's  Committee 


on  Options  for  Theater  Air  Defense  will 
meet  on  18  June  1993.  at  Space  Missile 
Systems,  Los  Angeles.  CA  from  8  a.m. 
to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
discuss  strategy  for  completing  the 
summer  study  report  on  theater  air 
defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)697^811. 
Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  93-11373  Filed  5-12-93;  845  ami 

BHJJNO  COOC  SaiO-OI-M 


Department  of  the  Army 

Army  Science  Board;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  2-3  June  1993. 

Time  of  Meeting:  0800-1700  hours  daily. 

l^ace:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board's  1993 
Summer  Study  on  "Missile  Defense 
Programs"  will  meet  to  continue  work  on  the 
study.  The  ASB  will  receive  briefings  on 
Counterforce  and  Air  Defense  Programs.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b.(c)  of  title  5. 
U.S.C.  specifically  subparagraph  (1)  thereof 
and  title  5.  U.S.C.  appendix  2.  subsection 
10(d).  The  classified  and  unclassified 
information  to  be  discussed  will  be  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting  The  ASB 
Administrative  Officer.  Sally  Warner,  may  Ik? 
contacted  for  further  information  (703)  695- 
0781. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Hoard 
(FR  Doc  93-11374  Filed  5-12-93;  8:45  am) 

BILUNG  CODE  3710-Oa-M 


Department  of  the  Navy 

Rnding  of  No  Significant  impact  for 
Proposed  Training  in  the  Urt>an 
Environment 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act.  the 
Department  of  the  Navy  gives  notice 
that  an  Environmental  Assessment  (EA) 
has  been  prepared  and  that  an 


Environmental  Impact  Statement  is  not 
being  prepared  for  the  U.S.  Marine 
Corps  to  conduct  Training  in  the  Urban 
Environment  (TRUE). 

The  proposed  action  involves  about 
200  to  250  personnel  from  a  Marine 
Expeditionary  Unit  (MEU)  participating 
in  a  two-week  TRUE  exercise  held  in  a 
large  urban  area  in  the  United  States.  To 
minimize  disruptions  to  normal 
activities  of  a  city.  TRUE  exercises 
would  be  rotated  to  a  number  of  cities. 
About  five  exercises  (three  in  cities  on 
the  east  coast  and  two  in  cites  on  the 
west  coast)  would  be  held  each  year. 

TRUE  exercises  would  involve  urban 
air  navigation  and  hostage  rescue 
scenarios.  Urban  air  navigation  would 
be  conducted  during  daylight,  evening, 
and  night.  A  typical  exercise  would 
involve  up  to  six  Sea  Knight  cargo 
helicopters  (CH-46).  or  Super  Stallion 
cargo  helicopters  (Ch-53),  or  Utility 
helicopters  (UN-1)  traveling  along  a 
Federal  Aviation  Administration  (FAA) 
approved  flight  route  to  a  landing  zone, 
performing  touch-and-go's,  and 
returning  to  their  operations  base.  The 
CH^6S.  CH-53S.  and/or  UH-ls  may 
also  hover  for  a  minute  or  two  at  a 
landing  zone  to  simulate  a  fast  roping 
insertion  of  a  ground  assault  unit.  One 
Super  Cobra  attacl(  helicopter  (AH-1) 
may  escort  the  CH-46s,  CH-53s,  and 
UH-ls  during  urban  navigation 
exercises.  However,  the  AH-1  would 
circle  overhead  during  touch-and-go's, 
and  during  fast  roping  hovers  conducted 
by  the  other  helicopters. 

A  typical  hostage  rescue  exercise 
involves  a  ground  assault  unit  using 
tactics  and  techniques  similar  to  those 
utilized  by  federal,  state,  and  local  law 
enforcement  "SWAT"  organizations  to 
enter  a  building.  The  unit  would 
approach  a  predetermined  point  of  entry 
and  place  a  small  explosive  breach 
charge.  The  charge  would  be  detonated, 
and  the  unit  would  enter  the  building. 
Once  inside,  the  unit  would  fire  small 
arms  (e.g..  nine  millimeter  sub-machine 
guns)  at  mannequins  and  dummy  targets 
to  simulate  capturing  a  position.  Smoke 
grenades  and  percussion  .stun  grenades 
would  also  be  used.  The  unit  would  free 
the  hostage(s)  and  make  their  way  to  an 
extraction  landing  zone.  Total  elapsed 
time  from  detonation  of  the  breach 
charge  to  ground  assault  unit  exit  of  the 
target  building  would  be  about  15 
minutes. 

The  ground  assault  unit  may  be 
inserted  by  helicopters.  Up  to  six  CH- 
46s  and/or  CH-53s  would  depart  from 
their  operations  ba.sed  in  the  evening,  or 
at  night,  and  travel  along  an  FAA 
approved  route  to  a  landing  zone.  The 
helicopters  would  touch  down  and  the 
unit  would  quickly  exit  the  aircraft.  The 
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mission  profile,  though,  may  require  the 
unit  to  fast  it^  out  of  the  aircraft  as 
they  hover.  Chice  on  the  ground,  the 
ground  assault  unit  would  make  their 
way  to  the  target  area  either  on  foot,  or 
by  "commandeered"  motor  vehides. 
These  vehicles  would  be  provided  by 
the  Department  of  Defanse.  The  unit 
may  miaka  their  way  to  the  target  site 
entirely  by  "commandeered"  vehicles. 
Up  to  six  helicopters  (CH— 46s  and/or 
CH-53s)  would  transport  the  unit  and 
"hostageis)"  back  to  uie  operations  base. 
Total  elapsed  time  a  helicopter 
extraction  would  take  would  generally 
be  less  than  15  minutes. 

As  general  purpose  amphibious  forces 
that  are  expeditionary  in  character,  a 
collateral  mission  of  an  MEU  is  to 
conduct  selected  maritime  special 
operations  independently  or  in 
conjunction  with  other  special 
operations  forces.  Foremost  of  these 
.skills  is  the  ability  for  the  MEU 
command  section  to  successfully  plan 
and  execute  a  mission  given  the  wide 
range  of  scenarios  likely  to  face  a 
commander.  The  ability  of  an  MEU 
commander  to  plan  a  specific  warfare 
operation,  and  the  ability  of  the  task 
force  organized  to  successfully  complete 
an  operation,  is  founded  on  the 
availability  and  suitability  of  training 
for  meeting  overall  mission  readiness. 
Therefore,  it  is  critical  that  realistic 
training  opportunities  be  provided  to 
MEUs  so  that  they  may  meet  their 
Maritime  Special  Purpose  Force  mission 
requirements.  To  be  as  effective  as 
practicable,  this  training  must  simulate 
real  life  scenarios. 

Alternatives  were  evaluated  for 
providing  TRUE  exercises  to  support  the 
maritime  special  warfare  mission  of 
MEUs.  Alternatives  considered  included 
no  action,  conducting  TRUE  exercises  at 
a  £)epartment  of  Defense  installation, 
and  condu(.1ing  TRUE  exercises  in  a 
large  urban  area.  Under  the  no  action 
alternative,  no  TRUE  exercises  would  be 
conducted  by  the  Marine  Cx)rps.  No 
training  currently  exists  that  simulates 
all  the  elements  of  a  maritime  warfare 
operation.  Failure  to  provide  this 
training  would  reduce  the  mission 
readiness  of  MEUs  and  would  inrjease 
the  risk  to  successful  completion  of  a 
maritime  special  operation.  Therefore, 
this  alternative  was  eliminated  from 
further  consideration.  None  of  the 
special  training  structures,  or 
infrastructure  on  any  Department  of 
Defense  military  installation  simulate  a 
large  urban  environment.  As  a  result, 
their  use  would  not  meet  the  training 
goal  of  urt>an  air  navigation.  Also,  the 
use  of  these  facilities  present  no 
opportunities  for  devising  realistic 
situational  training  exercise  scenarios 


by  virtue  of  the  small  area  they  occupy. 
and  their  small  physical  size.  Therefore, 
the  aJtametive  of  TRUE  exerdses 
conducted  at  Department  of  Defense 
military  installations  was  dismis.<wd 
from  further  consideration.  The  only 
practicable  means  of  providing  a 
suitable  area  for  TRUE  exercises  is  to 
conduct  this  training  in  urban  areas. 
Large  uriian  areas  possess  the  variety  of 
land  uses,  buildings,  and  navigation 
obstacles  necessary  to  provide  realistic 
training  opportunities  tor  urban  air 
navigation  and  situational  training 
exercises. 

Impacts  a.ssociated  with  proposed 
action  would  not  be  signiBcant.  The 
total  air  emissions  from  a  two-week 
TRUE  exercise  would  not  result  in  a 
violation  of  local  ambient  air  quality 
standards.  The  proposed  action  is 
consistent  with  all  State  Implementation 
Plans.  Since  the  location  of  landing 
zones  and  situational  training  exerci.se 
sites  would  be  selected  to  avoid 
federally  protected  wetlands  and 
endangered  species,  the  proposed  action 
will  not  signiHcantly  impact  these 
resources.  The  location  of  landing  zones 
and  situational  training  exercise  sites 
would  also  be  selected  to  avoid 
archaeological,  cultural,  or  historic 
resources  listed,  or  determined  eligible 
for  listing,  on  the  National  Register  of 
Hi.storic  Places;  therefore,  the  proposed 
action  would  not  affect  these  resources. 

TRUE  exercises  would  be  rotated 
among  host  cities,  and  aircraft  routes, 
landing  zones,  and  situational  training 
exercise  sites  would  be  rotated  within  a 
city.  Therefore,  noise  that  would  be 
generated  from  TRUE  exercises  would 
be  transitory  and  of  shori  duration. 
Noise  resulting  from  TRUE  exercisas 
would  be  generated  primarily  from 
aircraft  using  landing  zones.  It  is 
estimated  that  the  percentage  of  people 
potentially  awakened  by  helicopter 
noise  during  a  TRUE  exercise  would  be 
about  two  to  five  percent  of  the  local 
population.  This  percentage  of 
potentially  affected  individuals  could 
resuh  in  an  occasional  noise  complaint. 
Small  ordnance  (breach  charge) 
detonation  and  small  arms  discharges 
would  contribute  to  the  noise 
environment.  Though  a  breach  charge 
creates  a  high  intensity  noise  upon 
detonation,  the  sound  rapidly 
diminishes  with  distance  from  the 
detonation  point.  Since  the  sound 
rapidly  decays  over  a  short  distance,  the 
likelihood  of  an  individual  being 
affected  also  decreases  as  the  distance 
from  the  detonation  location  increa.ses. 
Individuals  over  500  feet  from  the  site 
of  detonation  of  the  breach  tJiarge 
would  be  unaffected  by  noise  generated. 
Noise  from  small  arms  discharges  would 


be  confined  to  the  interior  of  buildings. 
Given  the  transitory  nature  of  the  noise 
being  generated,  the  sound  levels 
generated,  and  the  infrequency  of  the 
noise  being  generated  at  a  specific  site, 
no  significant  short-term  noise  impacts' 
would  occur,  and  no  long-term  noise 
impacts  would  occur,  from  the  TRUE 
program. 

Tne  FAA  has  jurisdiction  over  the  use 
of  airspace  for  civilian  and  military 
aircraA  operations.  All  urban  air 
navigation  routes  and  landing  zones 
would  require  approval  from  the  FAA 
prior  to  use  during  a  TRUE  exercise.  In 
addition,  the  location  of  all  routes  and 
landing  zones  would  be  coordinated  by 
the  Marine  Corps  with  local  government 
officials.  This  coordination  would 
ensure  that  routes  and  landing  zones 
.selected  are  free  of  unknown 
navigational  hazards  (e.g.,  overhead 
wires)  and  away  from  sensitive  land 
uses  (e.g.,  hospitals). 

A  helicopter  landing  in  an  area  that 
usually  does  not  support  helicopter 
operations  generates  curiosity, 
especially  among  children.  AKso,  noise 
level  increase  around  a  landing  zone  as 
an  aircraft  lands,  sits  on  the  ground  with 
its  rotors  turning,  and  takes  off  Though 
this  noise  is  transitory  and  of  relatively 
short  duration,  it  can  hinder 
conversation,  and  can  divert  an 
individual's  attention  toward  the  sourf;e 
of  the  noise.  As  a  result,  the  potential 
exists  for  an  individual  to  fail  to 
maintain  full  attention  on  a  task  (e.g., 
operating  a  motor  vehicle)  resulting  in 
an  accident.  To  minimize  the  potential 
for  accidents,  the  Marine  C}orps  would 
coordinate  flight  routes  and  landing 
zones  used  during  any  aspef:t  of  a  TRUE 
exercise  with  the  FAA  and  local 
government  officials.  Temporary  closure 
of  the  area  surrounding  a  landing  zone 
by  the  Marine  Corps  and  local  law 
enforcement  agencies  would  prevent 
civilians  from  entering  the  area.  The 
extent  of  the  area  that  would  be  secured 
will  depend  on  the  surrounding  land 
u.ses,  and  configuration  of  nearby  roads 
The  public  would  be  restricted  from 
entering  the  area  about  ten  minutes 
prior  to  use  by  aircraft,  during  aircraft 
use,  and  about  five  minutes  after  all 
aircraft  have  departed. 

To  prevent  a  non-participmnt  from 
wandering  into  the  area  by  accident  and 
disrupting  the  exercise,  and  from 
becoming  injured,  the  Marine  Corps  and 
local  law  enforcement  agencies  would 
cordon  off  the  exercise  site.  The  target 
building  itself  would  be  closed  by  the 
Marine  Corps  about  12  to  24  hours 
before  the  exercise.  The  area  around  the 
building  would  be  closed  off  about  15 
minutes  before  the  exercise  is 
conducted,  and  would  remain  closed 
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about  a  total  of  one  hour.  The  extent  of 
the  closed  area  would  depend  on  the 
spatial  configuration  of  nearby  roads.  In 
general,  though,  about  one  to  two  city 
blocks  would  be  closed  to  the  public 
during  the  exercise. 

Based  on  information  gathered  during 
pnaporation  of  the  EA,  the  Department 
of  the  Navy  finds  that  the  Training  in 
the  Urban  Environment  program  will 
not  significantly  impact  the 
environment. 

A  copy  of  the  EA  is  available  from: 
Public  Affairs.  Fleet  Marine  Force, 
Atlantic,  U.S.  Marine  Corps.  Norfolk. 
VA  23515.  Telephone  (804)  444-6019.  A 
limited  number  of  copies  of  the  EA  are 
avbilable  to  fill  single  copy  requests. 

A  final  decision  by  the  Department  of 
the  Navy  on  this  Finding  Of  No 
Significant  Impact  will  occur  in  30  days 
from  the  Federal  Register  publication 
dale.  The  public  is  invited  to  submit 
comments  on  the  proposed  action  to  the 
address  given  above  prior  to  the  end  of 
this  period. 

Ijtefed:  April  28, 1993. 
CfLlCniUk. 

Lieutenant  General.  U.S.  Marine  Corps. 
Commanding  General,  Marine  Corps  Combat 
Development  Command. 

Dated:  May  7, 1993. 
P.W.  KeUey , 

CAPT.  JAGC.  USN.  Alternate  Federal  Register 
Liaison  Officer. 

|FR  D.oc.  93-11312  Filed  5-12-93;  8:45  ami 
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CNO  Executive  Panel;  Meeting 

Notice  was  published  Thursday.  May 
6.  1993,  at  58  FR  26967,  that  the  Chief 
of  Naval  Operations  (CNO)  Executive 
Panel  on  Domestic  Issues  Task  Force 
wa$  scheduled  to  meet  on  May  20-21, 
1993,  from  9  a.m.  to  5  p.m..  at 
Heedquarters  of  U.S.  Pacific  Fleet 
Training  Command.  Point  Lcma. 
Caljifomia.  and  the  Navy  Training 
Ceiiter/Recruit  Training  Command,  San 
Diejgo,  California.  This  meeting  has  been 
rescheduled  and  will  be  held  on  May 
17 -la,  1993.  All  othel-  information  in  the 
previous  notice  remains  effective.  In 
accjardance  with  5  U.S.C.  section    ' 
.'ibijlj;-3}{2),  the  meeting  change  is 
pul|licly  announced  at  the  earliest  time. 

Fior  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen. 
Executive  Secretary  lo  the  CNO 
Executive  Panel.  4401  Ford  Avenue. 
Room  601,  Alexandria,  VA  22302-0268. 
Tplpphone  (703)  756-1205. 


Dated:  May  11,  1993. 
Saundrs  K.  Melancon 

AHemate  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-11512:  Filed  5-12-93:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER93-609-000,  at  aLJ 

The  Montana  Power  Company,  et  ai.; 
Electric  rate,  Small  power  production, 
and  Interiocking  Directorate  filings 

May  7, 1993. 

Take  notice  that  the  following  filings 
have  been  n>ade  with  the  Commission: 

1.  The  Montana  Power  Company 

(Docket  No.  ER93-609-0001 

Take  notice  that  on  April  30.  1993. 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  Supplement 
No.  2  to  Rate  Schedule  FERC  No.  179. 
This  Supplement  No.  2  is  comprised  of 
a  "First  Amendment  to  Firm  Capacity 
and  Energy  Purchase  Agreement 
Between  The  Montana  Power  Company 
and  Black  Hills  Power  and  Light 
Company"  ("First  Amendment"). 
Montana  requests  that  the  Commission 

(a)  accept  the  First  Amendment  for 
filing,  to  be  effective  May  1. 1993;  and 

(b)  grant  a  waiver  of  notice  pursuant  to 
18  CFR  35.11.  so  as  to  allow  the  filing 
of  the  Agreement  less  than  60  days  prior 
to  the  date  on  which  service  under  the 
First  Amendment  is  to  commence. 

A  copy  of  the  filing  was  served  upon 
Black  Hills  Power  and  Light  company. 

Comment  date:  May  24. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER93-61 5-000) 

Take  notice  that  on  April  30.  1993. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  102,  an  agreement  to  provide 
transmission  service  for  the  New  York 
Power  Authority  (the  Authority).  The 
Supplement  provides  for  an  increase  in 
the  monthly  transmission  charge  from 
$1.02  to  $1.06  per  kilowatt  per  month 
for  transmission  of  power  and  energy 
sold  by  the  Authority  to  its  Economic 
Development  Power  customers  on  Long 
Island,  thus  increasing  annual  revenues 
under  the  Rate  Schedule  by  a  total 
$9,138.60.  The  Supplement  also 


increases  the  monthly  charge  for  an 
alternative  transmission  service  from 
$2.26  to  $2.35  per  kilowatt  per  month. 
Con  Edison  has  requested  that  the 
increase  take  effect  on  July  1, 1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  May  24,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  EK93-616-000I 

Take  notice  that  on  April  30.  1993. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  105,  an  agreement  to  provide 
transmission  service  for  Orange  and 
Rockland  Utilities.  Inc.  (O&R).  The 
Supplement  provides  for  an  increase  in 
the  monthly  transmission  charge  from 
$0.79  to  $0.87  per  kilowatt  per  month 
thus  increasing  annual  revenues  under 
the  Rate  Schedule  by  a  total  of 
$168,000.00.  Con  Edison  requests  that 
this  increase  take  effect  on  July  1.  1993. 

Con  Edison  states  thnt  a  copy  of  this 
filing  has  been  served  by  mail  upon 
O&R. 

Comment  date:  May  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

4.  Consolidated  Edison  Company  of 

New  York,  Inc. 

IDoc  ket  No.  ER93-621-OOOI 

Take  notice  that  on  April  30,  1993, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  No.  51,  an  agreement  to  provide 
transmission  service  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority).  The  Supplement  provides 
for  an  increase  in  the  monthly 
transmission  charge  from  $2.26  to  $2.35 
per  kilowatt  per  month  for  transmi.wion 
of  power  and  energy  sold  by  the 
Authority  lo  the  Long  Island  Villages  of 
Freeport,  Greenport  and  Rockville 
Centre  (the  Villages),  thus  incTeasing 
annual  revenues  under  the  Rate 
S<:hedule  by  a  total  of  $72,747.00.  Con 
Edi.son  has  requested  lh.it  the  increa.se 
take  effect  on  July  1. 1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority  and  the  Villagns. 

Comment  date;  May  24.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noti(». 

5.  Montaup  Electric  Company 

(Docket  No.  ER93-623-0001 

Take  notice  that  on  April  30. 1993, 
Montaup  Electric  Company  filed  an 
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agreement  between  itself  and  Altresco 
Pittsfield  LP.,  a  Limited  Partnership. 
The  agreement  provides  for  firm 
transmission  service  for  various 
amounts  of  power  for  delivery  to 
Commonwealth  Electric  Company  and 
Cambridge  Electric  Light  Company  over 
the  period  September  1.  1993  through 
December  31.  2011.  Montaup  requests 
that  the  agreement  between  itself  and 
Altresco  be  allowed  to  become  effective 
as  of  September  1.  1993. 

Comment  date:  May  24.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Services,  Inc. 

IDocket  No.  ER91-569-000i 

Take  notice  that  Entergy  Services,  Inc. 
(Entergy  Services),  as  agent  for  Arkansas 
Power  &  Light  Company,  Louisiana 
Power  &  Light  Company,  Mississippi 
Power  &  Light  Company,  and  New 
Orleans  Public  Service  Inc.  (collectively 
the  Entergy  Operating  Companies)  on 
May  5,  1993,  tendered  for  filing  a 
compliance  filing  in  this  docket  that 
included  the  Entergy  Operating 
Companies'  open-access  Transmission 
Service  Tariff  as  revised  in  accordance 
with  the  Commission's  "Order 
Accepting  Rate  Schedules.  Accepting 
Amendment  to  Power  Agreement, 
Conditionally  Accepting  Transmission 
Tariff  with  Modifications.  Conditionally 
Accepting  Service  Agreements.  Granting 
Waiver  of  Notice,  and  Denying  Motion 
to  Update  Market  Power  Analysis." 
issued  on  April  5.  1993,  and  the  "Order 
Addressing  QF  Issue,"  issued  on  May  5. 
1993.  Entergy  Services  also  included 
with  its  filing  the  revised  Firm 
Transmission  Rate  and  Non-Firm 
Transmission  Rate  Caps  for  1993. 

Comment  date:  May  24,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Black  Hills  Corporation 

IDocket  No.  ER93-607-0001 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  April  30, 
1993,  tendered  for  filing  an  economy 
power  sales  letter  agreements  with  Tri- 
State  Generation  and  Transmission 
Association.  Inc.  and  the  Western  Area 
Power  .Administration. 

The  reasons  for  the  proposed  letter 
agreement  are  to  allow  Black  Hills  to  be 
in  a  position  to  offer  economy  power 
sales. 

Copies  of  the  filing  were  provided  to 
Tri-State  Generation  and  Transmission 
Cooperative,  the  Western  Area  Power 
Administration,  and  the  regulatory 


commission  of  each  of  the  states  of 
Montana,  South  Dakota,  and  Wyoming. 

Black  Hills  has  requested  that  further 
notice  requirement  be  waived  and  the 
letter  agreements  be  allowed  to  become 
effective  May  1. 1993. 

Comment  date:  May  24,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Vermont  Public  Service 
Corporation 

IDocket  No.  ER93-61 1-000) 

Take  notice  that  on  April  30,  1993, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing  a 
service  agreement  for  provision  of 
transmission  service  under  FERC 
Electric  Tariff.  Original  Volume  No.  3 
(Tariff  No.  3)  to  Woodsville  Fire  District 
Water  and  Light  Department.  By  letter 
dated  February  18,  1993  in  Docket  No. 
ER93-386-000,  the  Company  filed  the 
Service  Agreement  for  provision  of 
power  to  Woodsville  under  FERC 
Electric  Tariff,  original  Volume  No.  5 
(Tariff  No.  5).  Accordingly,  for  Tariff 
No.  3  transmission  service,  the 
Company  requests  an  effective  date  of 
the  first  day  of  the  month  following  the 
date  of  Commission  approval  of  the 
Tariff  No.  5  Service  Agreement.  To  the 
extent  necessary,  the  Company  requests 
that  the  Commission  waive  and  sixth 
day  notice  period  of  the  instant  filing  so 
that  there  will  be  identical  effective 
dates  for  provision  of  services  under 
Tariff  No.  5  and  Tariff  No.  3. 

Comment  date:  May  24,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Vermont  Public  Service 
Corporation 

IDocket  No.  ER93-6 12-000] 

Take  notice  that  on  April  30,  1993. 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing  a 
notice  of  termination  of  service  under 
FPC  Electric  Tariff.  First  Revised 
Volume  No.  1  to  Woodsville  Fire 
District  Water  and  Light  Department 
(Woodsville)  effective  May  31. 1993. 
CVPS  will  provide  power  and 
transmission  service  to  Woodsville 
under  FERC  Electric  Tariff,  Original 
Volume  Nos.  5  and  3.  respectively. 

By  letter  dated  February  18. 1993  in 
Docket  No.  ER93-386-000.  the 
Company  filed  the  Service  Agreement 
for  provision  of  power  to  Woodsville 
under  Tariff  No.  5.  Accordingly,  for 
termination  of  Tariff  No.  1  service,  the 
Company  requests  an  effective  date  of 
the  first  day  of  the  month  following  the 
date  of  Commission  approval  of  the 
Tariff  No.  5  Service  Agreement.  To  the 
extent  necessary,  the  Company  requests 


that  the  Commission  waive  the  sixty  day 
notice  period  of  the  Instant  filing  so  that 
there  will  be  identical  effective  dates  for 
provision  of  service  under  Tariff  No.  5 
and  termination  of  service  under  Tariff 
No.  1. 

Comment  date:  May  24.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Idaho  Power  Company 

IDocket  No.  ER93-622-0001 

Take  notice  that  on  April  30.  1993. 
Idaho  Power  Company  (IPC)  tendered 
for  filing  a  request  for  a  revised  rate 
schedule  with  regard  to  the  Agreement 
for  the  Sale  and  Purchase  of  Firm 
Energy  dated  August  31.  1992.  between 
Oregon  Trail  Electric  Consumers 
Cooperative.  Inc.  and  Idaho  Power 
Company. 

Comment  dote:  May  24.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  UNITIL  Power  Corporation 

(Docket  No.  ER93-625-000I 

Take  notice  that  on  April  30,  1993, 
UNITIL  Power  Corporation  tendered  for 
filing  pursuant  to  Schedule  II  Section  H 
of  Supplement  No.  1  to  Rate  Schedule 
FERC  Number  1.  the  UNITIL  System 
Agreement,  the  following  material. 

1.  Statement  of  all  sales  and  billing 
transactions  for  the  period  January  1, 
1992  through  December  31.  1992  along 
with  the  actual  costs  incurred  by 
UNITIL  Power  Corporation  by  FERC 
account 

2.  UNITIL  Power  Corporation  rates 
billed  from  January  1,  1992  to  December 
31,  1992  and  supporting  rate 
development. 

Comment  date:  May  24,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER93-61 7-000) 

Take  notice  that  on  April  30,  1993. 
Consolidation  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  Con  Edison  Rate 
Schedule  FERC  No.  94  for  transmission 
service  for  the  Long  Island  Lighting 
Company  (LILCO).  The  Rate  Schedule 
provides  for  transmission  of  power  and 
energy  from  the  New  York  Power 
Authority's  Blenheim-Gilboa  station 
The  Supplement  provides  for  an 
increase  in  annual  revenues  under  the 
Rate  Schedule  of  $44,297.50.  Con 
Edison  has  requested  that  this  increase 
take  effect  on  July  1.  1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 


IMI 


Comment  date:  May  21. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Philadelphia  Electric  Company 

[Docket  No.  ER93-61 0-000) 

Take  notice  that  on  April  30,  1993, 
Philadelphia  Electric  Company  (PE) 
tendered  for  filing  as  an  initial  Rate 
Schedule  an  Agreement  for  Installed 
Capacity  Credit  Transactions  between 
Atlantic  City  Electric  Company  (AE)  and 
PE  dated  April  26,  1993.  This  contract 
sets  forth  the  terms  under  which  PE  will 
sell  PJM  installed  capacity  credits  to  AE. 
In  order  to  maximize  the  economic 
advantages  to  both  PE  and  AE,  PE 
requests  that  the  Commission  waive  its 
customary  notice  period  and  permit  this 
Agreement  to  become  effective  on  May 
6,  1993. 

PE  states  that  a  copy  of  this  filing  has 
been  served  by  mail  upon  AE,  the 
Pennsylvania  Public  Utility 
Commission,  and  the  New  York  Jersey 
Board  of  Regulatory  Commissioners. 

Comment  date:  May  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  Slates  Power  Company 
(Minnesota) 

(Docket  No.  ER93-630-0001 

Take  notice  that  on  May  3,  1993, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Municipal  Interconnection  and 
Interchange  Agreement  (Agreement) 
between  NSP  and  the  City  of  Sioux 
Falls,  South  Dakota  (Qty).  NSP 
presently  provides  certain  sales  and  On 
Line  transmission  services  to  the  City 
pursuant  to  a  Municipal  Resale  and 
Transmission  Service  Agreement  dated 
June  22, 1981.  NSP  Rate  Schedula  FERC 
NO.  413.  The  Agreement  replaces  the 
existing  Resale  Agreement,  and  sets 
forth  the  terms  and  conditions  and  rates 
for  sales  and  transmission  services  to 
the  City  for  the  period  April  12, 1993  to 
December  31,  2012. 

NSP  requests  that  the  Agreement  be 
accepted  for  filing  effective  April  12, 
1993,  and  requests  waiver  of  the 
Qammission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 

I  Comment  date:  May  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 5.  Public  Service  Electric  and  Gas 
Company  / 

I  Docket  No.  ER93-50O-00OI 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Niawark.  New  Jersey  on  April  27,  1993, 
tendered  for  filing  a  First  Supplement  to 
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the  Agreement  for  the  Sale  of  Capacity 
and  Energy  to  Central  Hudson  Gas  & 
Electric  Company  (CHG4E)  to  provide 
replacement  power  for  generating  units 
(Roseton)  damaged  in  a  fire  on  March 
18,  1993. 

PSE&G  and  CHG&E  request  the 
Commission  to  waive  its  notice 
requirements  under  Section  35.3  of  its 
Rules  and  to  permit  the  Capacity  and 
Energy  Sales  Agreement  to  become 
effe<.iive  as  of  March  29,  1993.  the  date 
of  the  initial  filing  with  the 
Commission. 

Copies  of  the  First  Supplement  have 
been  served  upon  CHG&E  and  interested 
state  commissions. 

Comment  date:  May  21,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER93-606-0001 

Take  notice  that  on  April  30,  1993. 
Bangor  Hydro-Electric  Company 
(Bangor)  tendered  for  filing  an 
amendment  to  its  wholesale  electric 
Rate  Schedule  FERC  No.  46.  The 
amendment  was  precipitated  by 
Bangor's  buyout  of  a  contract  under 
which  it  buys  pwwer  from  one  of  its 
qualifying  facility  suppliers.  Alternative 
Energy  Decisions,  Inc.  (AED).  The 
amendment  reflects  a  reduction  in  the 
rate  under  that  rate  schedule.  The 
Amendment  also  revises  the  Power 
Sales  Agreement  to  reflect  the 
termination  of  the  AED  Contract  and  tp 
enable  the  purchaser  to  continue  to 
receive  comparable  amounts  of  power 
notwithstanding  the  contract 
termination. 

Bangor  has  requested  that  the 
amendment  become  effective  as  of  the 
date  Bangor  successfully  closes  on  the 
buyout  of  the  AED  contract  and  has 
requested  a  waiver  pursuant  to  18  CFR 
35.11.  The  waiver  request  is  supported 
by  agreement  of  the  purchaser. 

Comment  date:  May  24,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER93-626-O00I 

Take  notice  that  on  April  30,  1993, 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  (i)  a 
Power  Supply  Agreement  between 
SWEPCO  and  East  Texas  Electric 
Cooperative.  Inc.  (ETC)  (ETEC  PSA);  (ii) 
Amendment  No.  1  to  a  Power  Supply 
Agreement  between  SWEPCO  and  Tex- 
La  Electric  Cooperative  of  Texas,  Inc. 
(Tex-La)  (Amendment  No.  1);  and  (iii)  a 
letter  fitjm  SWEPCO  to  Tex-La  (Tex-U 
Letter).  The  ETEC  PSA,  Amendment  No. 


1  and  the  Tex-La  Letter  reflect  newly 
negotiated  arrangements  for  SWEPCO  to 
serve  certain  Tex-La  loads. 

SWEPCO  requests  that  the  ETEC  PSA 
be  accepted  to  become  effective  May  1, 
1993  and  that  Amendment  No.  1  be 
accepted  to  become  effective  as  of 
January  1,  1993.  Accordingly,  SWEPCO 
requests  waiver  of  the  Commission's 
notice  regulations.  SWEPCO  requests 
that  the  Tex-La  Letter  be  accepted  to 
become  effective  as  of  June  29, 1993. 

A  copy  of  this  filing  has  been  served 
on  ETEC,  Tex-LA  and  the  Texas  Public 
Utility  Commission. 

Comment  date:  May  21.  r993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Montana  Power  Company 

[Docket  No.  ER93-6O8-000I 

Take  notice  that  on  April  30,  1993. 
the  Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  a  Form  of 
Service  Agreement  with  Louis  Dreyfus 
Electric  Power.  Inc.  under  FERC  Eletiric 
Tariff.  2nd  Revised  Volume  No.  1  (M- 
1  Tariff!,  as  well  as  a  revised  Index  of 
Purchasers  under  said  Tariff.  Montana 
requests  that  the  Commission  accept  the 
Form  of  Service  Agreement  for  filing,  to 
be  effective  July  1.  1993. 

A  copy  of  the  filing  was  served  upon 
Louis  Dreyfus  Electric  Power,  Inc. 

Comment  date:  May  24, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Iowa-Illinois  Gas  and  Electric 
Company 

[Docket  No.  ER93-614-000I 

Take  notice  that  Iowa-Illinois  Gas  and 
Electric  Company  (Iowa-Illinois),  206 
East  Second  Street,  P.O.  Box  4350, 
Davenport.  Iowa  52808.  on  April  30. 
1993,  tendered  for  filing  proposed 
changes  in  its  rate  schedule  for  third 
party  purcha.se  and  resale  transactions 
pursuant  to  Commission  Order  No.  84, 
designated  as: 

luwa-Iilinois  Gas  and  Electric  Company 
FERC  Order  No.  84  Rate  Schedule 
2nd  Revised  .Shoet  No.  1 
Carcslling  1st  Rcvisod  Sheol  No.  1 

The  rate  schedule  is  applicable  to 
third  party  purchase  and  resale  of 
electric  power.  The  rate  schedule 
change  revises  the  quantifiable  cost 
portion  of  the  rate  and  explicitly  states 
that  $l/MWh  charge  for  difficuh  to 
quantify  costs  shall  only  apply  to 
transactions  of  less  than  ono  year  in 
duration. 

Iowa-Illinois  states  that  its  reason  for 
proposing  the  rate  schedule  change  are 
to  reflect  increases  and  decreases  in  its 
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quantifiable  costs  and  to  increase  Iowa- 
Illinois'  flexibility  to  effectively  market 
power  and  energy  by  permitting  it  to 
charge  less  than  the  full  cost-supported 
rate. 

Copies  of  the  filing  were  served  upon 
the  Iowa  Utilities  Board;  Illinois 
Commerce  Commission;  City  of 
Eldridge,  Iowa;  Iowa  Municipal  Electric 
Agency;  Waverly  (Iowa)  Light  and 
Power;  City  of  Tipton,  Iowa;  Illinois 
Power  Company;  Commonwealth 
Edison  Company;  Ceneseo  (Illinois) 
Municipal  Utilities;  Union  Electric 
Company;  Interstate  Power  Company; 
Iowa  Electric  Light  and  Power 
Company;  Midwest  Power  Systems, 
Inc.;  Iowa  Southern  Utilities  Company; 
Northern  States  Power  Company; 
Wisconsin  Power  and  Light  Company; 
and  City  of  Pella.  Iowa. 

Comment  date:  May  24,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  Filing  should  Hie  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CMheU, 
Secretory 
|FR  Doc.  93-11344  Filed  5-12-93;  8:45  am) 
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[Docket  No.  QF92-1 66-001] 

Gordonsvllle  Er^ergy,  LP.— Unit  1 ; 
Amendment  to  Filing 

May  7.  1993. 

Cn  May  7,  1993.  Gordonsville  Energy. 
L.P.  (Af-plicant)  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  primarily  to  the 
useful  thermal  output  of  the 
cogeneration  facility. 


Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
May  27, 1993,  and  must  be  served  on 
the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

jFR  Doc.  93-11308  Filed  5-12-93;  8;45  am) 
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Office  of  Arms  Control  and 
Nonproliferation  Policy;  Proposed 
Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Cze<;h  and  Slovak  Federal  Republic 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/CS(EU)-1 ,  for 
the  transfer  from  the  Federal  Republic  of 
Germany  to  the  Slovak  Republic  of  3.75 
kilograms  of  uranium,  containing  744 
grams  of  uranium-235  (19.84  percent 
enrichment)  for  use  as  fuel  for  the  SUR- 
100  research  reactor  at  the  Slovak 
Technical  University,  Bratislava,  the 
Slovak  Republic. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 


Issued  in  Washington.  DC  on  May  10. 
1993. 

Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy. 

IFR  Doc.  93-11396  Filed  5-12-93:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4655-2J 

Sole  Source  Aquifer  Designation  for 
the  Canoe  River  Aquifer 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACnON:  Notice. 

SUMMARY:  In  response  to  a  petition  from 
the  Canoe  River  Aquifer  Advisory 
Committee,  notice  is  hereby  given  that 
the  Regional  Administrator,  Region  I  of 
the  U.S.  Environmental  Protection 
Agency  (EPA),  has  determined  that  the 
Canoe  River  Aquifer  satisfies  all 
determination  criteria  for  designation  as 
a  sole  source  aquifer,  pursuant  to 
section  1424(e)  of  the  Safe  Drinking 
Water  Act.  42  U.S.C.  §  300h-3(e).  The 
following  findings  were  made  in 
accordance  with  the  designation 
criteria:  the  Canoe  River  Aquifer 
supplies  50%  of  the  water  needs  for  the 
communities  within  the  service  area 
boundaries;  there  are  no  viable 
alternative  sources  of  sufficient  supply; 
the  boundaries  of  the  designated  area 
and  project  review  area  have  been 
reviewed  and  approved  by  EPA;  and,  if 
contamination  were  to  occur,  it  would 
pose  a  significant  public  health  hazard 
and  a  serious  financial  burden  to  the 
communities  within  the  aquifer  service 
area.  As  a  result  of  this  action,  EPA  may 
review,  suggest  modifications  to,  or 
withhold  funding  for,  any  federal 
financially  assisted  projects  proposed 
for  construction  within  the  Canoe  River 
Aquifer  that  may  pose  an  adverse  risk  of 
ground  water  contamination. 
EFFECTIVE  DATE:  This  determination 
shall  become  effective  May  27,  1993. 
ADDRESSES:  The  data  upon  which  these 
findings  are  based  is  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  I,  Water  Management  Division, 
One  Congress  Street,  Bo.ston,  MA  02203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  J.  Healey.  Chief  of  the  Ground 
Water  Management  Section  &  Water 
Supply  Branch,  EPA  Region  I,  JFK 
Federal  Building  (WGP  445),  Boston. 
MA  02203;  (617)  565-3610. 


JMI 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act.  42  U.S.C,  section  300h-3(e), 
states: 

If  the  Administrator  determines,  on  his 
own  initiative  or  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal 
drinking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  federal  fmancial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  he  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
Mgnificanf  hazard  to  public  health,  but  a 
Commitment  for  Federal  fmancial  assistance 
may,  if  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  December  10, 1992.  EPA  received 
B  petition  from  the  Canoe  River  Aquifer 
|\dvisory  Committee,  representing  the 
towns  of  Sharon.  Easton.  Mansfield. 
Norton,  and  Foxborough.  requesting  the 
designation  of  the  Canoe  River  Aquifer 
as  a  sole  source  aquifer  under  Section 
M24(e)  of  the  SDWA.  The  Sole  Source 
Aquifer  designation  process  consists  of 
four  phases,  as  outlined  in  the  Sole 
Source  Aquifer  Designation  Petitioner 
Guidance:  Phase  I — Petition 
Preparation.  Phase  II— Initial  Petition 
Review/Determination  of  Completeness, 
phase  III— Detailed  Review/Technical 
Verification,  and  Phase  IV— Designation 
Determination.  The  Water  Management 
division  has  determined  that  the  Canoe 
Kiver  Aquifer  Advisory  Committee's 
petition  fully  satisfies  the  first  three 
phases  of  the  designation  process. 

II.  Basis  for  Determination 

I  Among  the  factors  considered  by  the 
Regional  Administrator  as  part  of  the 
detailed  review  and  technical 
verification  process  for  designating  an 
area  under  section  1424(e)  were: 

1.  The  Canoe  River  Aquifer  is  a  high- 
yielding  stratified  drift  aquifer  which 
the  service  area  population  relies  on  for 
50%  of  its  drinking  water  needs. 
I  2.  There  exists  no  reasonable 
alternative  drinking  water  source  or 
combination  of  sources  of  sufficient 
quantity  to  supply  the  designated 
service  area. 

I  3.  EPA  has  found  that  the  Canoe  River 
Aquifer  Advisory  Committee  has 
appropriately  delineated  the  boundaries 
of  the  aquifer  recharge  area,  project 
designation  area  and  project  review 
area. 

4.  While  the  quality  of  the  Canoe 
River  Aquifer's  ground  water  is 
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considered  to  be  good,  it  is  highly 
vulnerable  to  contamination  due  to  its 
geological  characteristics  and  possible 
land  use  activities.  The  Aquifer  is  a 
stratified  drift  aquifer  consisting  of 
shallow  sand  and  gravel  deposits.  The 
shallow  nature  of  the  Aquifer  allows 
contaminants  to  be  rapidly  introduced 
into  the  groundwater  with  minimal 
assimilation.  It  is  this  high  vulnerability 
to  contamination,  coupled  with  the 
aquifer's  value  as  the  principal  source  of 
drinking  water  for  the  residents  of  the 
five  towns,  that  could  pose  a  significant 
public  health  hazard. 

ni.  Description  of  the  Canoe  River 
Aquifer  Designated  Area  and  Project 
Area 

The  Canoe  River  Aquifer  is  located  in 
Bristol  and  Norfolk  Counties. 
Massachusetts,  approximately  twenty 
miles  south-southwest  of  Boston.  Part  of 
the  Taunton  River  Basin,  the  Canoe 
River  Aquifer  sub  basin  is 
approximately  twenty  five  square  miles 
in  area,  and  encompasses  portions  of  the 
towns  of  Sharon  (Norfolk  County). 
Easton.  Mansfield,  Norton,  and 
Foxborough  (Bristol  County). 

The  Canoe  River  begins  its 
headwaters  south  of  Massapoag  Lake  in 
Sharon  and  flows  in  a  southerly 
direction  through  Foxborough. 
Mansfield.  Easton.  and  Norton  to 
Winnecunnet  Pond  in  Norton.  The 
surficial  features  above  the  Canoe  River 
Aquifer  are  characterized  by  an 
extensive  system  of  surface  waters, 
wetlands,  floodplains,  and  productive 
wildlife  habitat.  Topography  is 
characterized  by  isolated  linear  hill 
formations  separated  by  expansive 
lowlands.  Land  surface  is  generally  flat 
to  gently  rolling,  with  elevations  ranging 
from  50  feet  to  350  feet  above  mean  sea 
level.  Volcanic  and  granitic  rocks  of  pre- 
Carboniferous  age  underlie  the  northern 
and  southern  edges  of  the  Taunton  River 
Basin,  while  sedimentary  rocks  of 
Carboniferous  age,  consisting  of 
sandstone,  shale,  sihstone, 
conglomerate,  and  coal  beds  underlie 
the  interior  portion  of  the  basin.  Glacial 
stratified  drift  deposits  composed 
primarily  of  sand  and  gravel  form  the 
major  aquifers  in  the  basin,  of  which  the 
Canoe  River  is  a  sub  basin.  The  aquifers 
are  generally  long,  narrow,  and  thin, 
with  saturated  thicknesses  ranging  from 
20  to  100  feet.  Ten  municipal  wells 
currently  provide  high  quality  drinking 
water  to  approximately  50,000  people 
within  the  five  towns.  Almost  one 
hundred  rivers,  brooks,  streams,  and 
extensive  wetland  and  floodplain  areas 
support  a  rich  and  ecologically  diverse 
habitat  for  wildlife.  Uplands  within  the 
watershed  are  characterized  by  a 


mixture  of  open  fields,  deep  woods, 
transitional  woodlands,  and  over  a 
thousand  acres  of  productive  farmland 
and  cranberry  bogs. 

rV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes:  the  petition 
submitted  to  EPA  Region  I  by  the  Canoe 
River  Aquifer  Advisory  Committee,  and 
letters  of  support  received  during  the 
public  comment  period.  This 
information  is  available  to  the  public 
and  may  be  inspected  at  the  address 
listed  above. 

V.  Project  Review 

EPA  Region  I  is  working  with  the 
federal  agencies  most  likely  to  provide 
financial  assistance  to  projects  in  the 
project  review  area.  Interagency 
procedures  and  Memoranda  of 
Understanding  have  been  developed 
through  whirjfi  EPA  will  be  notified  of 
proposed  commitments  by  federal 
agencies  to  projects  which  could 
contaminate  the  Canoe  River  Aquifer. 
EPA  will  evaluate  such  projects,  and, 
where  necessary,  conduct  an  in-depth 
review,  including  soliciting  public 
comments  when  appropriate.  Should 
the  Regional  Administrator  determine 
that  a  project  may  contaminate  the 
aquifer  through  its  recharge  zone  so  as 
to  create  a  significant  hazard  to  public 
health,  no  commitment  for  federal 
financial  assistance  may  be  entered  into 
for  that  project.  However,  a  commitment 
for  federal  financial  assistance  may,  if 
authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design 
the  project  to  ensure  that  it  will  not 
contaminate  the  aquifer.  Included  in  the 
review  of  any  federal  financially 
assisted  project  will  be  the  coordination 
with  state  and  local  agencies  and  the 
project's  developers.  Their  comments 
will  be  given  full  consideration  and 
EPA's  review  will  attempt  to 
complement  and  support  state  and  local 
ground  water  protection  measures. 
Although  the  project  review  process 
cannot  be  delegated,  EPA  will  rely  to 
the  maximum  extent  possible  on  any 
existing  or  future  state  and/or  local 
control  measures  to  protect  the  quality 
of  ground  water  in  the  Canoe  River 
Aquifer. 

VI.  Summary  and  Discussion  of  Public 
Comments 

A  total  of  sixteen  written  comments 
were  received  in  support  of  the  petition. 
Seven  people  spoke  in  favor  of  the 
petition  at  the  public  hearing.  There 
were  no  comments  opposing  the 
petition,  either  in  written  form  or  at  the 
public  hearing. 


28404 


Dated:  April  29.  1993. 
Paul  G.  KMNigh, 
Acting  Regional  AdminiUmtor. 
|FR  Doc.  93-11323  Filed  5-12-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMtSStON 

PubHc  infonnation  Collection 
Requirement 

May  7.  1993. 

The  following  inficumatiun  collection 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  of  1980.  {44  U.S.C  3507).  For 
further  information  contact  Judy  Boley, 
Federal  Communications  Commission. 
(202) 632-0276. 
OMB  No.:  3060-0095 
Title:  Cable  Televisicm  Annual 

Employment  Report 
Form  No.:  FCC  395-A 
A  revi.sed  report  form  FCC  395-A  has 

been  approved  for  use  through  1/31/ 

96.  The  revised  edition  date  of  the 

report  is  dated  March  1993. 
OMB  No.:  3060-0105 
Title:  Licensee  Qualification  Report 
Form  No.:  FCC  430 
The  approval  on  PCC  430  has  been 

eictended  through  2/28/96.  The 

updated  edition  of  the  report  is  dated 

March  1993. 

OMB  Afo..- 3060-045 

Tith:  800  MHz  Construction  Letter 

Fnr.f}  No.:  FCC  800-A 

A  revised  fonri  "letter  FCC  800-A  has 
been  approved  for  use  through  3/3 1/ 
96.  The  June  1992  edition  with  the 
previous  OMB  expiration  date  of  4/ 
30/95  will  remain  in  use  until  revi.sed 
forms  ere  evai  table. 

OMB  No.:  3060-0440 

Title:  Fee  Processing  Form 

form  No.;  FCC  155 

The  epproval  on  fXX  155  has  l)een 
extended  ihrough  2/26/96.  The 
August  1991  edition  with  the 
previous  OMB  expiration  date  of  2/ 
28/93  will  remain  in  use  until 
updated  forms  are  available. 

OAffl  No.  3060-0134 

T/f/e:  Application  for  Renewal  of  Private 
Radio  Station  License 

Form  No.:  FCC  574-R 

A  revised  application  form  FCC  574-R 
has  been  approved  for  use  ili  rough  3/ 
31/96.  The  May  1991  edition  with  the 
previous  OMB  epiration  date  of  4/30/ 
94  will  remain  in  use  until  revised 
forms  are  available. 

OWS  No.;  3060-0318 

Ti  J/'s;  Notification  of  Status  of  Facilities    - 
Under  Part  22  of  FCC  Rules 


Form  No.:  FCC  489 

The  approval  on  FCC  489  has  been 
extended  through  2/28/96.  The 
revised  edition  date  cf  the  form  is 
April  1993. 

OMS  No;  3060-0319 

Title:  Application  for  Assignment  or 
Transfer  of  Control  L'nder  Part  22 

Form  No.:  FCC  490 

The  approval  on  PCC  490  has  been 
extended  through  2/28/'96.  The 
revised  edition  date  of  the  form  is 
April  1993. 

Federal  Communications  CommLssion. 

Donna  R.  Searcy, 

SfH:retjry. 

|FR  Doc  93-11413  Filed  5-12-93;  8:45  am) 

BILUMC  CODE  CTIS-OI-M 


Public  Information  Collection 
Requirement  SutMTUtted  to  Office  of 
Management  and  Budget  for  Review 

May  6.  1993. 

The  Federal  Coramuiiications 
Commission  has  submitted  the 
following  informaiion  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037.  (2C2)  857- 
3800.  For  further  information  on  this 
submission  contract  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  infonnation  collection  shoiild 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington.  IXJ  20503.  (202) 
395-4814. 

O.MB  Number:  3060-021 4 
Title:  Section  73.3526.  Local  public 

inspection  fileof  co.mmercial  stations 
Action:  Revision  of  a  currently  approved 

collection 
Bespondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  Recordkeeping 

requirement 
FsUmaled  Annual  Burden:  10.0?,5 
recordkeepers;  163.944  hours  cverage 
burden  per  record  keeper;  2,042.595 
hours  total  annual  burden 
Needs  and  Uses:  Section  73.3526 
required  that  each  licensee/pemiitfee 
of  a  commercial  broadcast  station 
maintain  a  file  for  public  inspection. 
The  contents  of  the  file  var>'  according 
to  type  of  service  and  status.  The 
contents  include,  but  are  not  limited 
to.  copies  of  certain  applications 
tendered  for  filing,  a  statement 
coriceming  petitions  to  deny  filed 


against  such  applications,  copies  of 
ownership  reports  and  annual 
employment  reports,  statements 
certifying  compliance  with  filing 
announcements  in  connection  with 
renewal  applications,  etc.  On  3/11/93. 
the  Commission  adopted  a  Report  and 
Order.  MM  Docket  Nos.  92-259.  90- 
4.  and  92-195.  Implementation  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992. 
•  Broadcast  Signal  Carriage  Issue. 
/Vmong  other  things,  this  RAO  added 
a  new  §  76.64(1).  Section  76.64(f) 
requires  a  commercial  television 
station  to  make  an  election  between 
retransmission  consent  and  mu.st- 
carrj'  status.  -Television  stations  that 
fail  to  make  an  election  will  be 
deemed  to  have  elected  must-cany 
status.  This  statement  must  be  placed 
in  the  station's  public  inspection  file. 
This  R&O  inadvertently  omitt<id  an 
amendment  to  §73.3526.  It  will  be 
included  in  the  Memorandum 
Opinion  and  Order  on 
reconsideration.  The  data  are  used  by 
the  public  and  FCC  to  evaluate 
information  about  the  broadcast 
licensee's  performanco.  to  ensure  that 
broadcast  stations  are  addressing 
issues  concerning  the  community  to 
which  it  is  licensed  to  serve  and  to 
ensure  that  radio  stations  entering 
into  time  brokerage  agreements 
comply  with  Commission  policies 
pertaining  to  licensee  control  and  to 
the  Communications  Act  and  the 
antitrust  laws. 

Fedural  Coraiiiunications  Cnir,ir.ission. 

Doima  R.  Searcy, 

Sec-etary. 

|FR  Doc.  93-11412  Filed  5-12-93;  8:45  am] 

aiLUNG  CODE  Cn2-04-« 


[Report  No.  1938J 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  In  Rute  Making 
Proceedings 

May  5.  1993. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in  ■ 
room  239.  1919  M  Street.  NW.. 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
ITS.  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  May  28, 
1993.  See  section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(>))(1)). 
Replies  to  an  opposition  mu.st  be  filed 


JMI 


within  10  days  after  the  time  for  filing 

oppositions  has  expired. 

Subject:  Provision  of  Access  for  800 

Service  (CC  86-10)  Number  of 

Petitions  Filed:  1 
Subject:  Regulations  of  International 

Accounting  Rates  (CC  Docket  No.  90- 

337)  Number  of  Petitions  Filed:  1 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

|FR  Doc.  93-11411  Filed  5-12-93;  8;45  ami 
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Applications  for  Consolidated 
Proceeding 
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1.  The  Commission  has  before  it  the 
bllowing  mutually  exclusive 
ipplications  for  a  new  FM  station: 


Applicant,  city 
and  state 


A.  Toccoa  Falls 
College; 
Belton,  SC, 

B.  Nazareth 
CofTinrHjnica- 
tions,  Inc.; 
Williamsfon, 
SC. 


BPED- 
9201 13ML 

BPED- 
9208 11  MA 


MM 

docket 

no. 


93-128 


1 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
Ihas  been  standardized  and  is  set  forth  in 
|ts  entirety  under  the  corresponding 
pleadings  at  51  FR  19347,  May  29.  1986. 
The  letter  shown  before  each  applicant's 
tame,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
^hat  particular  applicant. 

issue  Heading  and  Applicants} 

1.  (See  Appendix) — B 

i.  307(b)  Noncommercial  Educational — 

1  Both 

^.  Uhimate— Both 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
Street,  NVV.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Service,  Inc.  2100  M.  Street,  NVV.,  Suite 


140.  Washington.  DC  20037;  telephone 
(202) 857-3800. 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

Appendix 

1.  To  determine  whether  B  (Nazareth)  is  a 
qualified  educational  organization  as 
required  by  47  CFR  73. 503. (a). 

(FR  Doc.  93-11294  Filed  5-12-93;  8:45  ami 

BILUNO  CODE  (712-01-11 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-309&-EM] 

Alabama;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
Alabama.  (FEMA-3096-EM),  dated 
March  15.  1993,  and  related 
determinations. 
EFFECTIVE  DATE:  April  26.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
26,  1993.  to  Director  James  Lee  Witt,  the 
President  amended  the  emergency 
declaration  of  March  15.  1993.  under 
the  authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Alabama  resulting  from  severe  snowfall  and 
a  winter  storm  on  March  13,  1993,  and 
continuing,  are  of  sufficient  severity  and 
magnitude  to  warrant  the  expansion  of  the 
assistance  authorized  in  my  declardtion  of 
March  15, 1993.  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act"). 

You  are  authorized  under  Title  V  of  the 
Stafford  Act  to  provide  reimbursement  for 
debris  removal  and  emergency  protective 
measures  in  the  affected  areas,  in  addition  to 
the  assistance  for  opening  critical  emergency 
access  on  collector  roads  and  streets,  and  on 
minor  and  principal  arterial  roads  for 
emergency  vehicles,  authorized  for  five  days. 
This  amendment  does  not  modify  the 
assistance  pertaining  to  snow  plowing 
activities  authorized  under  the  snow 
emergency  declaration.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 


All  other  conditions  specified  In  the 
original  declaration  remain  the  same. 

Please  notify  the  Governor  of  the  State  of 
Alabama  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  emergency 
declaration. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
emergency: 

The  counties  of  Calhoun,  Cherokee. 
Choctaw.  Etowah.  )efferson.  St.  Clair,  Shelby. 
Marengo,  and  Tuscaloosa  for  debris  removal 
and  emergency  protective  measures.  (Already 
designated  for  assistance  for  required 
emergency  measures  for  a  period  of  five  (5) 
days  beginning  on  March  13  for  opening 
critical  emergency  access  on  collector  roads 
and  streets,  and  on  minor  and  principal 
arterial  roads  for  emergency  vehicles).  This 
amendment  does  not  modify  the  assistance 
pertaining  to  snow  plowing  activities 
authorized  under  the  snow  emergency 
declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 
63.516,  Disaster  Assistance.) 

lames  L.  Witt. 

Director. 

jFR  Doc.  93-11379  Filed  5-12-93;  8:45  ami 

WLUNC  COOC  (71»-(a-M 

(FEMA-986-DR] 

Iowa;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Iowa  (FEMA- 
986-DR),  dated  April  26,  1993,  and 
related  determination. 
EFFECTIVE  DATE:  April  26,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606 
SUPPLEMENTARY  INFORMATION:  Notice  is    ' 

hereby  given  that,  in  a  letter  dated  April 
26,  1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows:. 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa,  resulting 
from  severe  storms  and  flooding  on  March 
26,  1993  thmugh  April  12,  1993,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Rolx<rt 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act")  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Iowa. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
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availabia  for  these  parpons,  such  amounts  as 
you  find  naoaKary  6ir  Federal  disaster 
assistance  and  administrative  expanses. 

Yoii  are  outfaonzad  to  provide  Individual 
Assistance  da  the  designated  areas.  You  may 
request  an  amendment  to  this  declaration  for 
Public  Assistance,  if  warranted.  Consistent 
with  the  raquirement  that  Federal  assistance 
be  suppiemental,  any  Federal  funds  provided 
under  the  StifFm-d  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Thfl  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C  5153.  shall  be  for 
a  period  oot  to  exceed  six  months  after 
the  date  of  this  declaration. 

hSotice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  M.  Pugh.  Jr.  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Iowa  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Black  Hawk,  Butler.  Linn. 
and  Tama  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No 
63.516.  Disaster  Assistance.) 
James  Lee  Win, 
Director. 

IF8  Doc.  93-11361  FiJed  S-12-93;  8  45  am] 
aiLUNo  cooe  sn«-oi-ai 

(FEMA-985-OR] 

Oregon;  Major  Disaster  and  Related 
Oetermirurtlons 

AGENCY:  Federal  Emergency 
Mar.agement  Agency  (FEMA). 
ACTJON:  Notice. 

S4JMKIARY:  This  is  a  notice  of  the 
Presidential  Declaration  of  a  major 
disaster  for  the  State  of  Oregon  (FEMA- 
985-DR).  dated  April  26,  1993.  and 
related  determinations. 
EFFECnvC  DATE:  April  26.  1993 
FOR  RJRTHER  INFORMATION  CONTACT: 

Pauline  C  Campbell.  Disaster 
Assistance  Programs.  FederaJ 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUTFLEIIEMTARY  tHTORIlUTlON:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
26.  1993.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  et  seg.).  as  follows: 


I  have  determined  thai  the  damage  in 
certain  areas  of  the  State  of  Oregon,  resulting 
from  the  earthquake  on  March  25, 1993,  is  of 
sufflcient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Slate  of  Oregon. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eUgibie  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U-S,C  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Richard  A.  Buck  of  the 
Federal  Emer^ncy  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfHcer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oregon  to  have  been 
affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Qackamas,  Marion,  and 
Yamhill  far  Puhlic  Assistance  only. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  AssistaiKX.) 
lames  Lee  Wilt. 
Direttor. 
IFK  Doc.  93-1 1330  Filed  5-12-93:  8.45  am) 

BILUNG  CODE  «7<«-4>-ll 


(FEMA-309S-EM] 

Tennessee;  Amendment  to  Notice  of 
an  Emergency  Oecteration 

AGENCY:  Federal  Emergency 
Management  Agency  <FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  Slate  of 
Tenne.-wee.  (FEMA-30S5-EM).  dated 
March  14.  1993.  and  related 
determinations, 

EFFECTIVE  OATE:  April  28,  1993. 
FOR  FI;RTH£R  INFORMATKM  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 


SUPPUEMENTARY  mronMATlON:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
28.  1993.  to  James  L.  Witt.  Director,  the 
President  amended  the  emergency 
declaration  of  March  14,  1993,  under 
the  authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  ef  seq.j. 
as  follow.s: 

I  have  determined  that  the  emergency 
conditions  in  certain  areas  of  the  State  of 
Tennessee  resulting  from  severe  snowfall  and 
a  winter  storm  on  March  13, 1993,  and 
continuing,  are  of  sufHcient  severity  and 
magnitude  to  warrant  the  expansion  of  the 
assistance  authorized  in  my  declaration  of 
March  14,  1993.  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act"). 

You  are  authorized  under  Title  V  uf  the 
Stafford  Act  to  provide  reimbursement  for 
debris  removal  and  emergency  protective 
measures  in  the  affected  areas  in  addition  to 
the  assistance  for  opening  critical  emergency 
access  on  collector  roads  and  streets,  and  on 
minor  and  principal  arterial  roads  for 
emergency  vehicles,  authorized  for  five  days. 
This  amendment  does  not  mfxiify  the 
assistance  pertaining  to  snow  plowing 
activities  authorized  under  the  snow 
emergency  declaration.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

All  other  conditions  specified  in  the 
original  declaration  remain  the  same. 

Please  notify  the  Governor  of  the  State  of 
Tennessee  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  emergency 
declaration. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
emergency: 

The  counties  of  Anderson.  Blount,  Bradley, 
Carter.  Cocke.  Greene,  Hamilton,  Jefferson. 
Knox.  Loudon.  McMinn,  Marion.  Meigs, 
Monroe,  Polk.  Roane.  Sevier.  Sullivan,  and 
Washington  Counties  for  debris  removal  and 
emergency  protective  measures.  (Already 
designated  for  assistance  for  opening  critical 
emergency  access  on  collector  rtiads  and 
str»;ets.  and  on  minor  and  principal  arterial 
roads  for  emergency  vehicles,  authorized  for 
five  days.) 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistaoce.) 

fames  L.  Witt. 

Director. 

(PR  Doc.  93-1 1378  Filed  5-12-93, 8:45  am] 

aiLUMG  CODE  C71«'<n'«i 


Advisory  Committee  for  ttie  Nalk>nat 
Urt>an  Search  and  Rescue  Response 
System;  Open  Meeting 

AGENCY:  Federal  Emergency 

Management  Agency. 

ACTXM:  Notice  of  open  meeting. 


JMI 
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SUMMARY:  In  accordance  with  section  10 
(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2  et  seq., 
FEMA  announces  the  fbllotving 
committee  meeting: 
NAME:  Advisory  Committee  for  the 
National  Urban  Search  and  Rescue 
Response  System  tAdvisory  Committee). 
DATES  OF  MEETING:  May  30-31. 1993 
PtJ^CE:  Saddlebrook  Resort.  5700 
Saddlebrook  Way,  Wesley  Chapel 
(Tampa),  Florida  33543-4499 
TIME:  May  30 — 8;30  a.m.  to  4:30  p.m.; 
May  31 — 8:30  a.m.  to  5  p.m. 
PROPOSED  AGENDA:  During  the  course  of 
the  2-day  meeting,  the  Advisory 
Committee  will  receive  a  report  by 
FEMA  Headquarters  on  the  progress  of 
the  National  Urban  Search  and  Rescue 
Response  System  and  will  hear  reports 
from  the  Management, 
Communications,  Management 
Information  Systems  and  Training 
subcommittees  on  their  activities.  The 
group  will  discuss:  (1)  The  Strategic 
Work  Plan  submitted  to  FEMA 
Headquarters,  as  recommended  by  the 
Advisory  Committee;  (2)  draft  bylaws 
for  operation  of  the  Advisory 
C(>mmittee;  (3)  revisions  to  the  FY  1993 
Work  Plan;  and  (4)  status  of  FEMA- 
sponsored  training  and  other  related 
exercises. 

SU«»LEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
approximately  fifteen  seats  available  on 
a  first  come  first-served  basis.  Members 
of  the  general  public  who  plan  to  attend 
the  meeting  must  contact  Mrs.  Kimberly 
S.  Caulfield  Vasconez,  FEMA. 
Operations  Planning  and  Response 
Branch,  Federal  Response  Division, 
Office  of  Emergencj'  Management.  State 
and  Local  f*rograms  and  Support 
Directorate  (SL-OE-FR-OP).  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW.,  room  613.  Wa.shington.  DC 
20472.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
final  day  of  the  meeting, 

bated:  May  7, 1993. 
Richard  W.  Krimm, 
Deputy  Associate  Director. 
IFR  Doc.  93-11383  Filed  5-12-93:  8  45  am) 

BILLING  COCE  V71*-0t-P 


GENERAL  SERVICES 
ADMINISTRATION 

Stocking  Chanse  of  SF  543.  Medtcal 
Record— Contributor's  List  of 
Pathotogk  Material 

AGENCY:  General  Services 
Administration. 
ACnON:  Notice. 


SUMMARY:  The  General  Services 
Administration/ICKIR  is  riianging  the 
stocking  requirement  of  SF  543,  Medical 
Record— <}ontribntor's  List  of  Pathologic 
Material.  This  form  is  now  authorized 
for  local  reproduction.  You  can  request 
camera  copy  of  SF  543  from  General 
Services  Administration  (CARM)  Attn.: 
Barbara  Williams,  (202)  501-0581. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Ted  Freed,  GSA  Standard  and 
Optional  Forms  Liaison  Officer,  (202) 
501-0492. 

DATES:  Effecti\-e  upon  publication  in  the 
Federal  Register. 

Dated;May  5, 1993. 
lohany  T.  Young, 

Director,  Reproduction  Services  Division. 
iPR  Doc.  93-11290  Filed  5-12-93;  8:45  am) 
MUMS  cooc  aa3*-3«-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  Administrtion  for  Children  and. 
Families,  HHS. 
ACTION:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  the  reinstatement  of 
an  information  collection  approval 
titled:  "Application  for  Federal 
Assistance,  Program  Narrative 
Statement",  this  request,  sponsored  by 
the  Administration  for  Native 
Americans  (ANA)  of  the  Administration 
for  Children  and  Families  (ACF),  was 
approved  under  OMB  control  number 
0980-0204  for  use  through  May  31, 
1992. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 401-B9C4. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent  to: 
Kristina  Emanuels,  OMB  Desk  Officer 
for  ACF,  OMB  Reports  Manag«ment 
Branch,  New  Executive  Office  Building, 
room  3002.  725  17th  Street,  NW., 
Washington,  IX:  20503,  (202)  395-7316. 

Information  on  Document 

Title:  ANA  Program  Narrative/ 
Application  for  Federal  Assistance 
Objective  Work  Plan. 


OMB  No:  0980-0204. 

Description:  American  Indian  tribes 
and  Native  American  groups  must 
submit  applications  to  the 
Administration  for  Native  Americans 
under  the  Native  American  Programs 
Act  to  obtain  grants  for  social  and 
economic  development  projects. 

Annual  Number  of  Respondents:  420. 

Annual  Frequency:  1. 

Average  Burden  Per  Response:  29.7. 

Total  Burden  Hours:  12,474. 

Dated:  April  23. 1993. 
Larry  Guerrero, 

Deputy  Director.  Offnx  of  Information, 

Systems  Management. 

IFR  Doc.  93-11297  Filed  5-12-93;  8:45  ami 

BHJJNG  COOE  41M~01-M 


Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 

ACTION:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  the  reinstatement  of 
an  information  collection  sponsored  by 
the  Administration  for  Native 
Americans  (ANA)  of  the  Administration 
for  Children  and  Families  (ACF).  This 
information  collection  titled:  "Objective 
Evaluation  Report"  was  previously 
approved  under  OPvIB  control  number 
0980-0144  for  use  through  May  31, 
1992. 

ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  firom 
Steve  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 401-6964. 

Written  comnrants  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels.  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street,  NW.,  Washington,  DC  20.'>03, 
(202) 395-73 IR. 

Information  on  Document 

Title:  Objective  Evaluation  Report. 

OMB  No.;  0980-0144. 

Description:  The  01)je(iive  Evaluation 
Report,  a  component  of  ANA's 
management  information  and  evaluation 
system,  is  one  of  the  two  required 
reports  which  provide  f.he  basic 
information  on  the  progress  of  projects 
receiving  federal  financial  assistance 
grants  under  the  Native  American 
Programs  Act  of  1974  as  amended. 


28408 


The  Objective  Evaluation  Report  is  a 
self-evaluation  through  which  the 
grantee  reports  on  achievement  of  the 
objectives  funded  and  indicates  results 
and  benefits  of  the  project.  This  report 
is  a  major  source  of  information  needed 
by  ANA  to  fulfill  the  requirements  of 
section  811  of  the  Act  which  requires 
reports  on  the  evaluation  of  grants 
funded  by  the  Administration  for  Native 
Americans. 

Annual  Number  of  Respondents:  245. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
2. 

Total  Burden  Hours:  490. 

Dated:  April  29. 1993. 
L«ny  Guerrero, 

Deputy  Director.  Office  of  Information 
Systems  Management. 
IFR  Doc.  92-11296  Filed  5-12-92;  8:45  am] 
MUJNG  CODE  41M-01-M 
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Agency  Infonnation  Collection  Under 
OMB  Review 

AGENCY:  Administration  for  Children 
and  Families.  HHS. 
ACTION:  Notice. 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  the  reinstatement  of 
an  information  collection  sponsored  by 
the  Administration  for  Native 
Americans  (ANA)  of  the  Administration 
for  Children  and  Families  (ACF).  This 
information  collection  titled:  "Objective 
Progress  Report"  was  previously 
approved  under  OMB  control  number 
0980-0155  for  u.se  through  May  31, 
1992. 

ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  lo:  Kristina  Emanuels.  OMB 
Desk  Officer  for  ACF.  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002.  725  17th 
Street.  NW..  Washington.  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Objective  Progress  Report. 

OMfl  No..  0980-0155. 

Description:  The  Objective  Progress 
Report,  a  component  of  the 
Administration  for  Native  Americans" 
(ANA)  management  information  and 
evaluation  system,  is  one  of  the  two 
required  reports  which  provide  the 


basic  information  on  the  progress  of 
projects  receiving  federal  financial 
assistance  grants  under  the  Native 
American  Programs  Act  of  1974  as 
amended. 

The  Objective  Progress  Report  provide 
a  means  through  which  information 
about  projects,  significant  for 
management  and  policy  development, 
may  be  systematically  and  regularly 
converted  into  ANA's  Program 
Information  and  Evaluation  System 
(PIES).  This  system  is  used  to  produce 
summary  reports  and  is  the  information 
source  for  analytic  studies  of  the 
projects  funded  by  ANA.  It  also 
provides  the  only  available  history  of, 
and  specific  project  contents  for.  ANA 
grants.  They  receive  many  requests  to 
produce  such  information  from  the 
public,  from  constituents,  from  other 
federal  agencies  and  from  the  Congress. 

Annual  Number  of  Respondents:  245. 

Annual  Frequency:  2. 

Average  Burden  Hours  Per  Response: 
2. 

Total  Burden  Hours:  980. 

Dated:  April  23.  1993. 

Larry  Guerrero. 

Deputy  Director.  Office  of  Information 
Systems  Management. 

IFR  Doc.  93-11299  Filed  5-12-93;  8:45  am) 

BtLLMG  CODE  41M-01-M 


Food  and  Drug  Administration 
(FDA-225-93-0001] 

Memorandum  of  Understanding 
Between  the  Food  and  Drug 
Administration  and  the  Fish  and 
Wildlife  Service  to  Further  the 
Registration  of  Chemicals  Used  in 
Aquaculture 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  FDA  and 
the  Fish  and  Wildlife  Service  (FWS). 
The  purpose  of  the  MOU  is  to  further 
the  registration  of  chemicals  used  in 
aquaculture.  This  MOU  will  enable 
FWS  and  FDA  to  conduct  studies  that 
will  accelerate  the  approval  of  safe  and 
efficacious  compounds  needed  by 
aquaculture. 

DATES:  The  agreement  became  effective 
on  January  5. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Setterberg.  Office  of  Resource 
Management  (HFC-10).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-2175. 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c), 
which  states  that  all  written  agreements 
and  memoranda  of  understanding 
between  FDA  and  others  shall  be 
published  in  the  Federal  Register,  the 
agency  is  publishing  notice  of  this 
memorandum  of  understanding. 

Dated:  May  7, 1993. 
Ronald  G.  Chesemore, 

Associate  Commissioner  for  Regulatory 
Affairs. 

Memorandum  of  Understanding  Between 
The  Fish  and  Wildlife  Service  (FWS)  And 
The  Food  and  Drug  Administration  (FDA) 

/.  Purpose 

The  U.S.  Department  of  the  Interior/Fish 
and  Wildlife  Service.  Region  8.  Research  and 
Development  (FWS);  the  FWS  National 
Fisheries  Research  Center-La  Crosse  (NFLX); 
the  National  Fisheries  Research  Center- 
Gainesville  (NFRG);  the  Food  and  Drug 
Administration.  National  Center  for 
Toxicological  Research  (FDA/NCTR);  and  the 
Food  and  Drug  Administration,  Center  for 
Veterinary  Medicine  (FDA/C\'M)  have  agreed 
to  enter  into  a  cooperative  research  program 
to  further  the  registration  of  chemicals  used 
in  aquaculture. 

//.  Background 

The  FWS  and  FDA/NCTR  share  a  common 
interest  in  conducting  studies  related  to 
compounds  used  in  aquaculture.  Most  of  the 
chemicals  used  in  aquaculture  either  do  not 
have  a  commercial  sponsor  or  the  patent  has 
expired.  In  addition,  most  of  the  candidate 
compounds  identified  for  potential  use  and 
registration  in  aquaculture  do  not  have 
commercial  sponsors  who  will  support  full 
registration  for  aquaculture.  Few 
pharmaceutical  and  chemicals  firms  have 
shown  interest  in  extending  the  registration 
of  their  products  for  use  in  aquaculture 
because  of  the  high  registration  cost  in 
compari.son  to  their  return  on  investment. 
Rapid  industry  growth  in  production  of 
aquatic  species  for  food  and  production  of 
fishes  for  stocking  and  fee  fishing  dictates 
that  chemicals  used  in  aquaculture  be 
regulated.  The  FDA/CVM  has  insufficient 
data  to  assure  that  many  of  the  aquaculture 
compounds  currently  in  use  are  safe  and 
effective.  However,  the  relatively  low  sales 
volume  of  aquaculture  chemicals  has 
imposed  economic  barriers  to  private 
chemical  industry's  initiative  to  develop  the 
needed  registration  data. 

Through  a  joint  effort,  the  FWS  and  FDA/ 
NCTR  will  be  able  to  conduct  studies  that 
will  accelerate  the  approval  of  safe  and 
efficacious  compounds  needed  by 
aquaculture. 

///.  Substance  of  the  Agreement 

This  agreement  describes  the  terms  under 
which  the  parties  will  cooperate  in 
experimental  studies  and  programs.  It  will 
not  create  binding,  enforceable  financial 
obligations  against  either  party.  Each  party 
will  administer  its  own  funds  in  accordance 
with  its  agency's  rules  and  regulations.  The 
participating  ptarties  agree: 


;mi 
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A.  To  providn  scientific  personnel  for  the 
purpose  of  designing,  conducting, 
supervising,  and  cooperating  in 
experimRDfs,  studies,  and  programs  that 
meet  the  requirenKmts  of  CVM  for 
registration  oriented  research. 

3.  To  review  iointly  the  results  of  the 
program,  on  an  aitnual  basis,  and  tn 
evaluate  its  progress.  Appropriate 
changes  can  be  instituted  upon  the 
concurrence  cf  both  parties  in  an 
amended  version  of  this  Memorandum  of 
Understanding. 

Z.  To  confer  on  the  nature  of  experiments 
to  be  conducted  and  establish  a  priority 
list  of  aquacutture  research  nreds 
considering  reccRnmeitdations  of  the 
Working  Group  on  Quality  Assurance  in 
Aquacuhure  Production. 

D.  That  scientific  results  will  be  published 
in  peer-reviewed  journals  with 
autho,-ship  dependent  upon  the  extent  of 
involvement  of  each  party  in  the 
research  and  writing  of  the  manuscript. 

E.  That  any  party  shall  be  free  to  supply 
the  required  nonex{)endables,  e.g.,  fish 
tanks,  feed  containers,  etc.,  which  shall 
remain  the  property  of  the  supplying 
party. 

That  the  responsibilities  of  the 
cooperating  parties  are  contingent  upon 
the  availability  of  funds  frmri  which 
expenditures  may  be  legally  made. 

G.  That  upon  termination,  property 
contributions  shall  be  retunried  to  the 
contributing  party  unless  other 
anraDgenrents  are  made. 

/M.  Nome  and  Address  of  Participating 
Parties 

A.  U.S.  Department  of  the  Interior,  Region 
8,  Research  and  Development,  Fish  and 
Wildlife  Service,  1»49  C  .Street,  NW, 
Arlington  Square  Building.  Mail  Stop 
725,  Washington,  DC  20240 

B.  National  Fisheries  Research  Ontcr-La 
Crosse,  Fish  and  Wildlife  Service,  P.O. 
Box  818.  2630  FanU  Reed  Rd..  La  Crosse, 
WI  54603 

C.  National  Fisheries  Research  Center- 
Gainesville,  Fish  and  Wildlife  Ser>'jce, 
7920  NW  71st  Street,  Caiiwsville,  FL 
32606 

D.  National  Center  for  Toxicological 
Research,  Food  and  Drug 
Administration,  NCTR  Drive,  Jefferson, 
Arkansas  7207&-9.502 

B.  Center  for  Veterinary  Medicine.  Food 
and  Drug  Administration,  Metro  Park 
North  Two,  7500  Standish  Place. 
Rockville,  MD  20«55 

Liaison  Officers 

A.  For  the  Fish  and  Wildlife  Service, 
Director,  (Currently  Dr.  John  D. 
Buffmgton),  Region  8.  Research  and 
Development,  Fish  and  Wildlife  Service, 
U.S.  Departnient  of  the  Interior,  1849  C 
Street,  NW,  Arlington  Sqi;are  Building, 
Mail  Stop  725,  Washington,  DC  20240. 
Telephone:  (202)  208-6393 

B.  Pot  the  Food  and  Drug  Admfnibtrution. 
Acting  Director,  NCTR  (Currently  Mr. 
Arthur  Norris),  National  Center  for 
Toxicological  Research,  Food  and  Drug 
Administration,  NCTR  Drive,  Jefferson, 


Arkansas  72079-9502.  Telephone:  (501) 
543-7517 
C  For  the  Food  and  Drjg  Administration, 
Director,  CVM  (Currently  Gerald  B. 
Guest),  Center  for  Veterinary  Medicine, 
Pood  and  Drug  Adntioistration,  Metro 
Park  North  Two,  7500  Standisb  Place, 
Rockville,  Maryland  20855.  Telephone: 
(301)295-8740 

V7.  Period  of  Agreement 

This  agreement  becomes  effeciive  upon 
acceptance  by  all  parties  and  will  continue 
in  effect  for  10  years,  it  may  be  revised  by 
mutual  written  coasaat  or  tenninated  by  any 
party  upon  a  30-day  advance  written  notice 
to  the  other  party. 

Approved  and  Accwpted  for  the  l!S  Fish 
and  Wildlife  Service 
By:  Dr.  John  D.  Buffmgton 
Title:  U.&  Fish  and  Wildlife  Service  Director, 

Research  and  Development 
Date:  December  22,  1992 

Approved  and  Accepted  for  the  Food  and 
Drug  Administration 
By:  Mr  Ronald  Chosomore 
Title:  Associate  Commissioner  for  Regulatory 

Affairs 
Date:  January  5,  1993 

IFR  Doc  9»-11330rjIed  5-12-93;  8:45  am) 

BIUJNO  CODE  4teO-01-F 


DEPARTMENT  OF  THE  irfTERtOR 

Bureau  of  Land  Martagement 
{NV-930-4210-05;  N--4365) 

Order  Providktg  for  Opening  of  Lattds; 
ftovada 

April  29. 1993. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Opening  order. 

SUMMARY:  This  order  will  open  2S0 
acres  of  public  land  to  the  ojf>eration  of 
the  pubhc  land  laws.  The  land  was 
reconveyed  to  the  United  States  through 
a  private  exchange. 
EFFECTIVE  DATE:  June  14.  109.3. 
FOR  FURTHER  MFCRMATION  COMTACT: 
Vienna  Wolder,  BLM,  Nevada  Stale 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520, 702-785-6526. 
SUPPLCMENTARY  INFORMATION:  1.  The 
following  described  lands  were 
reconveyed  to  the  United  States  on 
September  22,  1969,  through  a  private 
exchange; 

Mount  Diablo  Meridan 

T.  47  N.,  R.  36  E.. 
Sec.  33,  SV^SVj,  NE'aSE'A; 
Sec.  34,  SWV«.VvVV«/  NW'ASW'A. 

The  area  described  contains  280  acres 
in  Humboldl  County. 

No  minerals  were  conveyed  to  the 
United  States. 

At  10  a.m.  on  June  14,  1993,  the  lands 
will  be  open  to  the  operation  of  the 


public  land  laws,  subject  to  valid 
existing  rights,  existing  classifications 
and  withdrawals,  and  requirements  of 
applicable  law.  All  valid  applications 
received  prior  to  or  at  10  a.m.  on  June 
14,  1993.  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  order  of  filing. 
K.  LyBM  Bannen. 
Associate  State  Director,  Nevada. 
IFR  Doc  93-11292  Filed  5-12-93;  8;45  ami 

BIUJNO  CODE  431(M4C-M 


[NV-930-4210-05;  N-4157) 

Order  Providing  for  Opening  of  Lands; 
Nevada 

April  29,  1993 

AGENCY:  Bureau  of  Land  Management, 


Interior 

ACTION:  Opening  order 


SUMMARY:  This  order  will  open  10  acres 
of  public  land  to  the  operation  of  the 
public  land  laws,  including  the  minir)g 
laws,  the  mineral  leasing  laws,  and 
material  sale  laws.  The  land  was 
divested  of  title  under  the  Recreation 
and  Public  Purpoees  Act  and  returned  to 
the  United  States. 
EFFECTIVE  DATE:  June  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM.  Nevada  State 
Office.  P.O.  Box  12000,  Reno.  Nevada 
89520,  702-785-6526. 
SUPPI.EMENTARY  INFORMATION:  1.  The 
following  described  lands  were  divested 
of  title  under  the  Recreation  and  Public 
Purposes  Act  and  returned  to  the  United 
Stales  on  February  3,  1992: 

MiMiBt  Diablo  Meridian 

T.  6  N.,  R.  61  E., 

.Sen.  27,  SV.£NE'ASEV«NEV«. 
NV,cSEV,SEV«NEV«. 

The  area  described  contains  10  acres  in 
Nye  County. 

At  10:00  a.m.  on  June  14.  1993,  the 
lands  will  be  open  to  the  operation  of 
the  public  land  laws,  including  the 
mineral  lea.sing  and  material  sale  laws, 
subject  to  valid  existing  rights,  existing 
classifications  and  withdrawals,  and 
requirements  of  applicable  law.  All 
valid  appliralions  received  prior  to  or  .it 
10  a.m.  on  June  14,  1993,  will  be 
considered  as  simultaneously  filed.  All 
other  applications  recj^ived  will  be 
f;onsi{lercd  in  order  of  filinj^. 

Al  10  a.n>.  on  June  14,  1993,  the  lands 
will  also  be  open  to  the  operation  of  the 
mining  laws.  Appropriation  of  lands 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
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appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 
K.  Lynn  Bonaett. 
Associate  State  Director,  Nevada. 
[FR  Doc.  93-11293  Filed  5-12-93:  8:45  am] 

MLUNO  COM  «10-HC-M 


[AZ-«20-03-4210-04;  AZA  26359A] 

Arizona:  Exchanga  of  Public  and 
Private  Lands,  Motiave  County 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  exchange  of  land. 

SUMMARY:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company.  The  United  States  transferred 
268.18  acres  of  surface  and  mineral 
estate  in  Mohave  County,  and  The 
Atchison.  Topeka  and  Santa  Fe  Railway 
Company  conveyed  19,665.53  acres  of 
mineral  real  estate  in  Mohave  County. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  Stob.  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix.  Arizona  85011. 
Telephone  (602)  640-5534. 
SUP«.EMENTARY  INFORMATION:  On  April 
7.  1993,  the  Bureau  of  Land 
Management  transferred  the  following 
described  land  by  Patent  No.  02-93- 
0014  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  1976: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  20  N..  R.  17  W., 
sec.  4,  lots  10. 14. 15. 19,  SWV«, 
WViW'/iWViSEV.. 
containing  26S.18  acres. 

In  exchange,  the  following  described 
mineral  estate  was  conveyed  to  the 
United  States  and  will  be  administered 
by  the  Bureau  of  Land  Management: 


Gila  and  Sail  River  Meridian.  Arizona 

T.  23  N..  R.  12  W.. 

•ec.  ll,WV«i: 

sec.  13,  NWV«.  W'/iSW'/i; 

sec.  23.  SWV«NEV«,  NW'A,  NEV«SWV4. 
NV«iSEV4; 

sec.  25.  all: 

sec.  27,  all: 

sec.  35,  all. 
T.  23  N.,  R.  13  W.. 

sec.  23.  all: 

sec.  27.  all. 
T.  13  N.,  R.  14  W.. 

sec.  7,  lots  1  to  4.  inclusive:  E'/i,  E'/iW/i: 

sec.  17,  all. 
T.  13  N..  R.  15  W.. 

sec.  3.  lots  1  to  4,  inclusive,  SVtN'/^: 

sec.  21,WVi,  SWV4SEV4. 
T.  19N..  R.  15  W.. 

sec.  5.  lots  1  to  4,  inclusive,  S'/^N'/i,  S'/i: 

sec.  17,  WVi; 

sec.  29.  WV^. 
T.  20N.,  R.  15W., 

sec.  33,  NWV«. 
T.  22N..R.  20  W.. 

sec.  5.  lots  1  to  4,  inclusive,  SVaN'/i,  SVr, 

sec.  7,  lots  1  to  4.  inclusive,  E'A,  E'/zW'/i. 
T.  22  N.,  R.  21  W.. 

Ssec.  1,  lots  1  to  4,  inclusive,  SV2N'/i,  SVz. 
T.  23  N.,  R.  21  W.. 

Sec.  3.  lots  1  to  4.  inclusive,  S'/iN'/i,  S'/z: 
T.  24  N.,  R.  21  W., 

Sec.  27,  all: 

Sec.  33,  NVi,  EV2SWV4, 
SV2SV2NWV4SWV4,  SWV4SWV«,  SEV«. 
T.  25  N..  R.  21  W., 

Sec.  7,  lots  1  to  4.  inclusive,  EV2,  EV2WV2; 

Sec.  9,  all: 

Sec.  19.  lots  1  to  4,  inclusive,  EV2,  EV2WV2. 
T.  26  N.,  R  21  W., 

Sec.  19,  lots  1  to  4,  inclusive,  E'A,  EV2WV2; 

Sec.  31.  lots  1  to  4.  inclusive,  EV2,  EV2WV2. 
T  25  N..  R.  22  W.. 

Sec.  1.  lots  1  to  4.  inclusive,  S'AN'/i,  SV2; 

Sec.  3,  lots  1  to  4,  inclusive,  S'/iN'/z.  SV2; 

Sec.  11,  all: 

Sec.  13,  all; 

Sec.  15,  all: 

Sec.  23,  all. 
Containing  18.308.20  acres. 

The  following  described  mineral  estate 
is  within  Lake  Mead  National 
Recreation  Area  and  will  be 
adn^inistered  by  the  National  Park 
Service; 

Gila  and  Salt  River  Meridian.  Arizona 

T.  23  N.,  R.  21  W., 

Sec.  5.  I0H.SEV4NEV4: 

Sec.  9.  all: 

Sec.  17,  all. 
Containing  1.357.33  acres. 


The  value  of  the  Federal  public  land 
and  the  private  mineral  estate  in  the 
exchange  were  appraised  at  $294,998.00 
and  $294,982.95.  respectively.  The 
equalization  payment  of  $15.05  was 
paid  by  The  Atchison.  Topeka  and 
Sante  Fe  Railway  Company. 

The  purpose  of  this  exchange  was  to 
acquire  the  mineral  estate  to  consolidate 
land  and  mineral  estates,  thus 
prompting  better  management  and 
protection  of  outstanding  cultural, 
riparian,  aesthetic  and  wildlife 
resources.  The  public  interest  was 
served  through  completion  of  this 
exchange. 
Mary  )o  Yoas, 

Chief,  Branch  of  Lands  Operations. 
IFR  Doc.  93-11360  Filed  5-12-93:  8:45  am] 

BILUNO  CODE  431»-«-M 


[NM-038-4210-05] 

Sale  of  Public  Land  in  Socorro  County, 
NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  that  the 
following  described  parcels  of  public 
land  have  been  examined  and  identified 
as  suitable  for  disposal  by  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
(90  Stat.  2750;  43  U.S.C.  1713)  at  no  less 
than  the  appraised  fair  market  value 
shown.  The  parcels  are  isolated, 
difficult  and  uneconomical  to  manage  as 
part  of  the  public  land,  and  are  not 
suitable  for  management  by  another 
Federal  department  or  agency.  The  sale 
is  consistent  with  the  BLM's  planning 
efforts,  and  the  public  interest  will  be 
served  by  offering  this  land  for  sale. 

Sale  Method 

Parcels  1,  2,  3,  4,  and  5  will  be  offered 
for  sale  using  competitive  bidding 
procedures  (43  CFR  2711.3-1).  Parcels 
6,  7,  and  8  will  be  offered  to  the  listed 
parties  through  direct  sale  procedures 
not  less  than  60  days  from  publication 
of  this  notice  (43  CFR  2711.3-3). 


Parcel  No. 


1 
2 

3 

4 


Parcel  Information 


Serial 
NMNM 


69950 
69955 
77434 
77435 


Legal  description.  NMPM 


Twnship 


48 
48 
58 
58 


Rg« 


1  E 
1  E 
1  E 
IE 


Sac 


18 
33 

4 
4 


Lot/ 
tract 


21 
17 
26 
28 


Acres 


5.78 

17.20 

.30 

.48 


Appaised 
value 


$8,700 

8.600 

600 

960 


Method  of  sale 


Competitive. 
Competitivfl. 
Competitive. 
Competitive. 


JMI 
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Parcel  Information— Continued 


Parcel  No. 


s 

9 
1 
9 


Serial 
NMNM 


75576 
69956 
77417 
77437 


Legai  description.  NMPM 


Twnship 


5S 
SS 
5S 
5S 


Rge 


IE 
1  E 
1  E 
1  E 


Sec 


Lotf 
tract 


38 
43 
31 
30 


Acres 


7.74 
1.34 
.001 
.06 


Appaised 
value 


2.500 

25 

25 

100 


Method  of  sale 


Competitive. 

Direct  to  Socorro  County. 

Direct  to  Adoiph  ar>d  Rowena  Baca. 

Direct  to  Chartes  and  Jessie  Headen. 


Sales  Procedures 

The  sale  of  parcels  1,  2,  3,  4  and  5  will 
be  by  competitive  sealed  bids  followed 
by  oral  bidding.  Sealed  bids  will  be 
itx)nsidered  only  if  received  in  the 
Socorro  Resource  Area  Office.  198  Neel 
Avenue.  NW.,  Socorro.  New  Mexico 
87801,  before  10  a.m.  on  August  11, 
1993.  the  day  of  the  sale.  Oral  bids  will 
be  accepted  commencing  at  10:30  a.m., 
following  the  opening  of  all  sealed  bids, 
at  the  same  place  on  the  same  sale  date. 
Sealed  bids  of  less  than  the  appraised 
fair  market  value  will  be  rejected.  The 
iapparent  highest  qualified  sealed  bid 
will  be  publicly  declared  by  the 
Authorized  Officer.  The  apparent 
highest  qualified  sealed  bid  will  then 
become  the  starting  point  for  the  oral 
bidding.  If  no  apparent  qualified  sealed 
bids  are  received,  the  oral  bidding  will 
(Start  at  the  appraised  fair  market  value. 
In  the  absence  of  oral  bids,  the  apparent 
highest  qualified  sealed  bid  will 
establish  the  sale  price  for  that  parcel. 
In  the  event  that  two  or  more  sealed 
bids  are  received  containing  valid  bids 
of  the  same  amount  for  the  same  parcel, 
and  no  higher  oral  bid  is  received  for 
that  parcel,  the  determination  of  which 
is  to  be  considered  the  highest 
designated  bid  will  be  by  supplemental 
bidding.  In  such  a  case,  the  high  bidders 
jivill  be  allowed  to  submit  oral  or  sealed 
bids  as  designated  by  the  Authorized 
Officer.  After  oral  bids  are  received,  the 
highest  qualifying  bid,  whether  sealed 
or  oral,  shall  be  declared  by  the 
Authorized  Officer. 

Bidders  must  be  18  years  of  age  or 
over  and  United  States  citizens,  and 
corporations  must  be  subject  to  the  laws 
of  any  state  or  the  United  States. 
Apparent  high  bidders  must  submit 
proof  of  these  requirements  within  15 
days  after  the  sale  date.  Bids  must  be 
made  by  the  principal  or  his  duly 
qualified  agent.  Each  sealed  bid  must  be 
written  or  typed  and  accompanied  by 
postal  money  order,  bank  draft,  or 
cashier's  check  made  payable  to  the 
Department  of  Interior,  Bureau  of  Land 
Management,  for  not  less  than  10 


percent  or  more  than  30  percent  of  the 
amount  of  the  bid.  The  sealed  bid 
envelope  containing  the  bid  and  the 
required  amount  must  be  marked  in  the 
lower  left-hand  comer  as  follows: 

Public  Sale  Bid  Parcel  No.    

Serial  No.  

Sale  Held  ■ 

(Date) 

Each  successful  oral  bidder  will  be 
required  to  pay  not  less  than  20  percent 
of  the  amount  of  the  bid  immediately 
following  the  sale.  Payment  must  be  by 
cash,  personal  check,  bank  draft,  money 
order,  or  any  combination  of  these. 
Successful  bidders,  whether  such  bid  is 
oral  or  sealed,  will  be  required  to  pay 
the  remainder  of  the  sale  price  prior  to 
expiration  of  180  days  from  the  date  of 
the  sale.  Failure  to  submit  the  full  sale 
price  within  the  above  specified  time 
limit  will  result  in  cancellation  of  the 
sale  of  the  specific  parcel  and  the 
deposit  will  be  forfeited  and  disposed  as 
other  receipts  of  sale. 

All  sealed  bids  will  be  either 
returned,  accepted,  or  rejected  within  30 
days  of  the  sale  date.  Competitive  Sale 
Parcels  not  sold  on  the  day  of  the  sale 
will  be  reoffered  for  sale  every  first 
Tuesday  of  each  month,  same  time  and 
place,  by  the  same  sale  procedures 
described  above  until  sold  or  until 
September  7, 1993.  at  close  of  business. 

On  parcels  6.  7,  and  8:  Should  any  of 
the  listed  parties  decline  to  purchase  an 
offered  parcel  within  the  time  allotted 
the  unsold  parcel  will  then  be  reoffered 
by  open  competitive  bidding  procedures 
described  above  every  first  Tuesday  of 
each  month,  same  time  and  place,  until 
sold  or  until  December  7, 1993,  at  close 
of  business. 

In  the  event  that  the  Authorized 
Officer  rejects  the  highest  qualified  bid 
for  any  of  the  above  parcels,  or  releases 
the  bidder  from  it,  the  Authorized 
Officer  shall  determine  whether  the 
public  land  shall  be  withdrawn  from  the 
market  or  reoffered. 


Terms  and  Conditions 

Terms  and  conditions  applicable  to 
the  sale  are: 

1.  The  patents,  when  and  if  issued, 
will  contain  a  reservation  to  the  United 
States  for  ditches  and  canals. 

2.  All  minerals  will  be  reserved  to  the 
United  States  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals. 

3.  All  patents  will  be  issued  subject  to 
existing  access  road  rights-of-way  and 
easements. 

4.  On  parcel  5.  the  land  lies  within  a 
100-year  floodplain  and  the  patent  will 
contain  land  use  restrictions  as  required 
by  Executive  Order  11988. 

5.  On  parcel  5,  the  land  lies  within  a 
wetland  area  and  the  patent  will  contain 
wetland  restrictions  in  accordance  with 
Solicitor's  opinion,  BLM  SA  0057. 

6.  On  parcel  1,  the  patent  will  be 
issued  subject  to  those  rights  for 
waterline,  access  road  and  water  berm 
purposes  as  have  been  granted  to  Calvin 
and  Liz  Cryer  and  Joe  and  Laura  Lopez 
by  right-of-way  NM  NM  83794. 

7.  On  parcels  3  and  4,  the  purchasers 
will,  upon  issuance  of  the  patent,  be 
required  to  grant  easements  for  certain 
access  routes  across  the  parcels. 

8.  The  purchasers  of  parcels  2  and  5 
acquire  the  property  realizing  that 
public  access  to  the  property  is  lacking. 
DATES:  Interested  parties  may  submit 
comments  regarding  the  proposed 
action  to  the  Socorro  Resource  Area 
Manager  by  June  28, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management, 
Socorro  Resource  Area  Office,  198  Neel 
Avenue.  NW..  Socorro,  NM  87801. 

FOR  FURTHER  INFORUATION  CONTACT: 

Additional  information  concerning  the 
land,  terms  and  conditions  of  sale,  and 
bidding  instructions  may  be  obtained 
from  the  Socorro  Resource  Area  Office 
at  the  above  address.  Telephone  calls 
may  be  directed  to  Jon  Hertz  or  Chella 
Herrera  at  (505)  835-0412. 
SUPPt£MENTARY  INFORMATION:  Comments 
must  reference  specific  parcel  numbers. 
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Adverse  comments  received  on  specific 
parcels  will  not  affect  the  sale  of  any 
other  parcel.  Objections  vnll  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  tha  Department  of 
Interior. 

Upon  publication  in  the  Federal 
Register,  the  lands  described  above  will 
be  segregated  from  appropriation  under 
the  public  land  lews,  including  the 
mining  laws.  The  segregative  effect  of 
this  Notice  of  Realty  Action  shall 
terminate  upon  issuance  of  patent  or 
other  document  of  conveyance  to  such 
land,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 

The  BLM  may  accept  or  reject  any 
offer  to  purchase  or  withdraw  any  tract 
ftt>m  sale  if  the  Authorized  Officer 
determines  that  consummation  of  the 
sale  would  not  be  hilly  consistent  with 
FLPMA  or  another  appUcable  law. 

DBt»d:  May  5, 1993. 
facie  B«iiegas, 
Acting  District  Manager. 
IFR  Doc  93-11382  Filed  5-12-93;  8:45  am) 

MLLMO  COOC  43««-F»4l 

[NiyM>60-(»-421(M)5;  NM-STSIsj 

Notice  Of  Realty  Action,  Minor  Plan 

Amendment.  Sale  of  Public  Lands; 

Lincoln  County.  NM. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACnOM:  Notice  of  a  minor  plan 

amondment  in  order  to  complete  a 

direct  sale  of  public  land  in  Lincoln 

County,  New  Mexico. 


summary:  The  Bureau  of  Land 
Management  is  considering  a  minor 
plan  amendment  in  order  to  sell  a  180- 
acre  isolated  parcel  of  land  to  the 
'adjacent  land  owner. 
DATES:  Comments  on  this  action  will  be 
accepted  through  June  28, 1993. 
AOORESSES:  Comments  may  be  mailed  to 
the  District  Manager.  Bureau  of  Land 
Management  1717  W.  Second.  Roswell, 
NM  88201-2019. 

FOR  FUHTMCT  MRMMA'nON  CONTACT: 
John  Rakowski.  Realty  Specialist,  at  the 
above  address,  or  phone  (505)  622- 
9042. 

SOPPtaiENTARY  MFOfttUTlON:  The  parcel 
is  suitable  for  disposal  by  sale  pursuant 
to  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21, 1976.  This  is  an  isolated  parcel 
completely  surrounded  by  one  land 
owner.  There  is  no  legal  access  and  the 


parcel  coatains  valuable  private 
improvements.  The  lands  will  be  sold  at 
no  less  than  the  appraised  fair  market 
value. 

Description:  New  Mexico  Principal 
Meridian.  T.  9  S..  R.  19  E.,  sec.  18,  NE'A 
Lincoln  County,  New  Mexico. 

Commeals:  Public  comments  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  reahy 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  April  5. 1993. 
Tonjr  L.  FarguMHL 

Acting  District  Manager. 

[PR  Doc.  93-11358  Piled  5-12-93;  8:45  am] 

BiUJNGCOOE  43I0-F»4I 


INV-930-03-4210-05;  N-56717] 

Realty  Action;  Lease  Purchase  for 
Recreation  end  Public  Purposes,  Clark 
County.  NV 

The  following  described  public  land 
in  Las  Vegas.  Clark  County.  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
use.  869  et  seq.).  The  lands  will  not 
be  offered  for  lease.'purchase  until  at 
least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Mount  Diablo  Vferidi«a,  Nevada 
T.  21  S..  R.  60  E., 
Sec  18:  E"2NEV«NEV«SEV« 
Aggregating  5.00  bctot  (gross) 
The  Armenian  Apostolic  Church 
intends  to  use  the  land  for  a  church 
facility  and  community  center.  The 
lease  and/or  patent,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890.  26  Stat.  391.  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to 
the  United  Slates,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads, 
public  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  County  to 


include:  A  40.00  foot  easement  on  the 
north,  a  50.00  foot  easement  on  the  east, 
a  30.00  foot  easement  on  the  south  with 
a  20.00  foot  spandrel  at  the  intersection 
of  Fort  Apache  and  Katie  and  a  30.00 
foot  spandrel  at  the  intersection  of 
Twain  and  Fort  Apache. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes,  leasing  under  the  mineral 
leasing  laws  and  disposals  of  mineral 
materials. 

For  a  period  of  45  days  fr^m  the  date 
of  pubhcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District.  P.  O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the 
lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 

of  publication  in  the  Federal  ReEister. 

Dated:  May  3.  1993 

Ben  F.  CoIlin«. 

District  Manager.  Las  Vegas.  S'V. 

IFR  Doc.  93-11356  Filed  5-12-93;  8:45  amj 

BILUNG  CODE  4310-HC-M 

[UT-050-4210-05:  UTU-68967] 

Realty  Action;  Leese  or  Conveyance  of 
Public  Lands  to  Wayne  County,  UT 
AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands  in 
Wayne  County,  Utah  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Wayne  County  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act. 
as  amended  (43  U.S.C  859  et  seq.]. 
Wayne  County  proposes  to  use  the  lands 
for  a  regional  landfill. 
Salt  Lalce  Meridian 
T.28S..R.8E. 
Sec.  26:  EVMWV*. 

Containing  80  acres  more  or  less 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
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consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  lease/patent,  when  issued 
will  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
(regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

Detailed  information  concerning  this 
iaction  is  available  at  the  Office  of 
jBureau  of  Land  Management,  P.O.  Box 
99,  Hanksville,  Utah,  84734. 

Publication  of  this  notice  constitutes 
notice  to  the  grazing  permittees  of  the 
Cathedral  Allotment  that  the  80  acres 
will  be  excluded  from  the  allotment 
jupon  issuance  of  the  patent. 

Upon  publication  of  this  notice  in  the 
:Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
jappropriation  under  the  public  land 
'laws,  including  the  general  mining  laws, 
(except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
lows. 

For  a  period  of  45  days  from  the  date 
of  publications  of  this  notice,  interested 
persons  may  submit  comments 
jregarding  the  proposed  lease/ 
[conveyance  or  classification  of  the  lands 
jto  the  District  Manager,  Richfield 
iDistrict  Office,  150  East  900  North, 
JRichfield,  Utah  84701. 
!    Any  adverse  comments  will  be 
ireviewed  by  the  State  Director.  In  the 
jabsence  of  any  adverse  comments,  the 
iclassification  will  become  effective  60 
Idays  from  the  date  of  publication  of  this 
Inotice. 

I     Dated:  May  4,  1993. 
JNeii  Thomas, 

[Assistant  District  Manager,  Administration. 
IFR  Dric.  93-11359  Filed  5-12-93;  8:45  ami 


BILLING  COO€  4310-OO-M 


[OR-942-00-4730-O2:  GP3-216] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

jAGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
iOffice.  Portland,  Oregon,  thirty  (30) 
{calendar  days  from  the  date  of  this 
ipublication. 


Willamette  Meridian 
Oregon 

T.  33  S..  R.  2E.,  accepted  April  19,  1993 
T.  5  S.,  R.  41  E..  accepted  April  16, 1993 

(Sheets  1  ft  2) 
T.  17  S,  R.  1  W.,  accepted  March  26.  1993 
T.  21  S.,  R.  1  W..  accepted  April  5, 1993 

(Sheets  1  ft  2) 
T.  19  S.,  R.  3  W..  accepted  March  25, 1993 
T.  23  S.,  R.  3  W.,  accepted  March  25,  1993 
T.  24  S.,  R.  4  W.,  accepted  April  9.  1993 
T.  3  S.,  R.  6W.,  accepted  March  22,  1993 
T.  20  S.,  R.  6  W.,  accepted  March  23.  1993 
T.  34  S..  R.  7  W.,  accepted  March  26,  1993 
T.  13  S..  R.  B  W.,  accepted  April  9. 1993 
T.  29  S..  R.  11  W..  accepted  April  12,  1993 

Washington 

T  7  N..  R.  14  E.,  accepted  April  23.  1993 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  prolests(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  N.E.  44th 
Avenue,  Portland,  Oregon  97213.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protests 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management. 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  Stale 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Tne  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1300  N.E. 
44th  Avenue.  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  April  30, 1993. 
Champ  C.  Vaughan, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 


National  Park  Service 

Natchez  National  Historical  Park; 
Meeting 

AGENCY:  National  Park  Service.  DOI. 
ACTION:  Notice  of  advisory  commission 
meeting. 


SUMMARY:  Notice  is  hereby  given  in 

accordance  with  the  Federal  Advisory 

Committee  Act  that  a  meeting  of  the 

Natchez  National  Historical  Park 

Advisory  Commission  will  be  held  at  2 

p.m.  to  3  p.m.  at  the  following  location 

and  date. 

DATES:  June  10,  1993. 

LOCATION:  Administrative  Headquarters, 

Natchez  National  Historical  Park,  504 

South  Canal  Street,  Natchez,  Mississippi 

39120. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Don  R.  Thompson,  Acting 

Superintendent,  Natchez  National 

Historical  Park,  Post  Office  Box  120H. 

Natchez,  Mississippi  39121. 

SUPPI.EMENTARY  INFORMATION:  The 

purpose  of  the  Natchez  National 

Historical  Park  Advisory  Commission  is 

to  advise  the  Secretary  of  the  Interior  on 

the  development  and  management  of 

the  Natchez  National  Historical  Park 

The  members  of  the  Advisory 

Commission  are  as  follows: 

Mr.  John  Callon 

Ms.  Joan  Candy 

Dr.  Alferdteen  Harrison 

Mr.  Ronald  Miller 

Mr.  Kenneth  PPool 

(vacant) 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities 
This  meeting  will  be  open  to  the  publi(.. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  very  limited.  Any  member  of  the 
public  may  file  with  the  commission  a 
written  statement  concerning  matters  to 
be  discussed.  A  written  statement  may 
also  be  submitted  to  the  Superintendent 
at  the  address  above.  Minutes  of  the 
meeting  will  be  available  at  park 
headquarters  for  public  inspection 
approximately  four  weeks  after  the 
meeting. 

Dated:  April  26.  1993. 
lames  W.  Coleman,  ]r.. 
Regional  Director.  Southeast  Region. 
IFR  Doc.  93-11410  Filed  5-12-93;  845  ami 
BILUMG  COOe  43t0-T0-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Privacy  Act  of  1974 — Deletion  of 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  notice  is  hereby  given  th.it 
the  Department  of  the  Interior  is 
deleting  from  its  inventory  of  Privacy 
Act  systems  of  records  a  notice 
describing  records  maintained  by  the 
Office  of  Surface  Mining  Reclamation 
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and  Enforcement.  The  system  of  records 
notice  being  abolished  is  entitled 
"Personnel  identification — Inferior, 
OSM-5."  It  was  previously  published  in 
the  Fed«ral  Register  on  October  31, 
1983  (48  FR  50173).  The  system  of 
records  is  no  longer  being  maintained  in 
the  Department  of  the  Interior. 

Prior  to  January  5. 1985.  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  maintained  a  record  of 
employee  identifying  information  and 
locations  to  prepare  identification  cards 
for  employees  and  to  contact  employees 
in  an  emergency.  This  record  became 
obsolete  when  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
implemented  the  Payroll  and  Personnel 
(PAY/PERS)  automated  system.  The 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  payroll,  attendance, 
retirement  and  leave  records  contained 
in  the  PAY/PERS  system  are  covered  by 
the  Departmentwide  system  of  records 
notice  L\TERIOR/OS-85.  The  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  personnel  records 
contained  in  the  PAY-PERS  system  are 
covered  by  the  Departmentwide  system 
of  records  notice  INTERIOR/OS-79  and 
the  Govemmentwide  system  of  records 
notice  published  by  the  Office  of 
Personnel  Management  OPM/GOVT-1. 

Currently,  information  obtained 
directly  from  employees  and  data 
contained  in  the  Official  Personnel 
Folders  and  in  the  PAY/PERS  system 
are  used  to  prepare  identification  cards 
for  employees  and  to  contact  employees 
in  an  emergency. 

This  change  shall  be  effective  on 
publication  in  the  Federal  Register 
(May  13, 1993).  Additional  information 
regarding  this  action  may  be  obtained 
from  the  Departmental  Privacy  Act 
Officer.  Office  of  the  Secretary.  Office  of 
Administrative  Services,  1849  "C" 
Street  NW.,  Mail  Stop  5412  MIB, 
Washington.  DC  20240,  telephone  (202) 
208-6045. 

Dated;  May  5,  1993. 
Albert  C  Cunacbo. 

Director.  Office  of  Administrative  Services. 
jFK  Doc.  93-11291  Filed  5-12-93;  8:45  am) 

»UJNO  COOC  431«-(»-« 
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Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  ef 
seq): 


PRT-776188 

Applicant:  Luv  Them  Birds,  Inc.,  Goulds,  FL. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  6  male 
and  3  female  captive  hatched  blue- 
throated  conures  (Pyirhum  cmentata) 
from  James  Peterson.  Howard  Lake. 
Minnesota,  for  enhancement  of 
propagation. 

PRT-777380 

Applicant:  Carnegie  Institution  of 
Washin(^on.  Washington.  DC 

The  applicant  requests  a  permit  to 
import  powdered  bone  and  teeth 
salvaged  ftt)m  10  black  rhinoceros 
[Diceros  bicornis]  in  Amboseli  National 
Park.  Kenya,  from  Cynthia  Moss, 
Nairobi.  Kenya,  for  scientific  research. 
Isotopes  in  these  samples  from  a  known 
location  would  be  analyzed  to  develop 
a  method  for  identifying  the  sources  of 
rhinoceros  horns. 
PRT-77ai02 

Applicant:  U.S.  Fish  ft  WildlifB  Service, 
Regional  Director— Region  7.  Anchorage. 
Alaslia. 

The  applicant  requests  a  permit  to 
take  and  import  salvaged  specimens  of 
spectacled  eider  {Somateria  fischeri)  for 
purposes  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species  in  accordance  with 
approved  recovery  activities. 
PRT-778126 

Applicant:  Robert  T.  Hitchcock,  Mc<:all. 
Idaho. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorvas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  F.W.M.  Bowker. 
Thomkloof.  Grahamstown.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  pf  the  species. 
PRT-778128 
Applicant:  Cmiis  R.  Hitchcock,  Boise,  Idaho. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  F.W.M.  Bowker, 
Thomkloof.  Grahamstown.  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-77808S 
Applicant:  Hartley  Boss,  Onville,  Ohio. 

The  applicant  requests  a  permit  to 
import  2  male  and  2  female  captive 
hatched  Cabot's  tragopan  [Traqopan 
caboti)  from  Mr.  Glenn  Howe,  Aylmer, 
Ontario,  Canada,  for  captive  breeding 
purposes. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  .Services.  Office  of  Management 


Authority.  4401  North  Fairfax  Drive, 
room  432.  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated:  May  10,  1993. 
Susan  Jacofaaen, 

Acting  Chief  Branch  ofPerrr.Hs.  Office  of 

Management  Authority. 

IFR  Doc.  93-11384  Filed  5-12-93;  8:45  am) 

BILLING  CODE  «3<ft.»-ai 


Availability  of  a  Draft  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  (PRT-776604)  for  a  Landfill  near 
Pahrump,  Nye  County,  NV 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 


SU«i««ary:  Tlie  County  of  Nve  has 
applied  to  the  U.S.  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  (Act)  and 
submitted  a  Habitat  Conservation  Plan 
(HCP).  and  Implementing  Agreement 
(lA).  The  proposed  permit  would 
authorize  the  incidental  take  of  a 
threatened  species,  the  Mojave  desert 
tortoise  [Gophenis  agassizii),  near 
Pahrump.  Nye  County.  Nevada.  The 
Service  also  announces  the  availability 
of  a  draft  environmental  assessment 
(EA)  for  the  incidental  take  permit 
application.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application  HCP.  L\.  and  EA  should  be 
received  on  or  before  June  14,  1993. 
ADDRESSES:  Persons  wishing  to  review 
the  application.  HCP.  lA  or  draft  EA 
may  obtain  a  copy  by  ivriting  to  Mr. 
David  Harlow.  Field  Supervisor.  U.S. 
Fish  and  Wildlife  Service,  Nevada 
Ecological  Services  Field  Office  at  the 
address  below.  Documents  will  also  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Nevada  Ecological  Services 
Field  Office.  Written  data  or  comments 
concerning  the  application.  HCP.  lA, 
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pud  EA  should  be  submitted  to  Mr. 
David  Harlow.  Field  Supervisor,  at  the 
eddress  below.  Please  reference  permit 
humberPRT  776604  in  your  comments, 
U.S.  Fish  and  Wildlife  Service,  Nevada 
Ecological  Services  Field  Office,  4600 
ICietzke  Lane,  Building  C-125,  Reno, 
Nevada  89502.  (702)  784-5227 
F0«  FURTMCT  MFORMATKM  CONTACT: 
Ms.  Sheryi  L.  Barrett  at  the  Nevada 
Ecological  Services  Field  Office. 
SUPPLEMOfTARY  INfORMATION:  Nye 
County  proposes  to  develop  a  15 -acre 
landfill  near  Pahnimp.  Nye  County, 
Nevada.  The  15  acres  would  allow 
expansion  of  an  existing  40-acre 
landfill,  which  has  a  hmited  life 
expectancy  and  may  be  exhausted 
before  the  end  of  March  1993.  Nye 
County  proposes  to  clear  15  acres  of 
land  to  the  south  of  its  existing  landfill 
and  to  dig  trenches  for  containment  of 
landfill  to  be  buried. 

Based  on  survey  data,  there  are  an 
estimated  10-45  desert  tortoises  per 
square  mile  in  the  project  area,  or  0.02- 
0.07  per  acre.  Based  on  these  estimates, 
one  desert  tortoise  may  be  incidentally 
leken  in  the  project  area. 

To  minimize  and  monitor  this 
incidental  take,  the  applicant  proposes 
to  install  desert  tortoise  barrier  fencing 
around  the  perimeter  of  the  15-acre 
landfill  site.  The  fence  will  be  designed 
with  anti-perching  wire  or  similar 
devices  that  deter  ravens.  Following 
installation  of  the  fence,  the  entire  15 
acres  will  be  surveyed  and  any  desert 
tortoises  found  will  be  removed  prior  to 
any  surface-disturbing  activity.  Desert 
tortoises  found  on  the  project  site  will 
be  moved  to  adjacent  suitable  habitat 
within  1,000  feet  of  the  location  at 
which  they  were  found.  Also,  all 
workers  will  be  gives  an  educational 
pro-am  to  advise  them  of  penalties 
associated  with  unauthorized  take  of 
desert  tortoises.  To  mitigate  the  impacts 
associated  with  destruction  of  desert 
tortoise  habitat,  the  applicant  proposes 
to  contribute  $4,875  ($325  per  acre) 
towards  the  conservation  of  desert 
tortoise  habitat  in  Nevada. 

The  EA  considers  the  environmental 
consequences  of  four  alternatives, 
including  the  proposed  action  and  the 
no  action  alternative.  The  proposed 
action  would  resuh  in  the  destruction  of 
13  acres  of  desert  tortoise  habitat.  The 
no  action  alternative  would  result  in 
reaching  capacity  at  the  existing  landfill 
and  consequential  health  and  safety 
dangers  to  the  people  and  wildlife  in  the 
Pahrump  Valley  area.  The  third 
alternative  would  locate  the  proposed 
landfill  on  nearby  land  administered  by 
the  Bureau  of  Land  Management, 
however,  thi«  land  would  also  contain 


desert  tortoise  habitat  The  forth 
ahemative  would  involve  construction 
of  a  transfer  station,  but  was  eliminated 
due  to  cost  prohibitions. 

Dated:  May  5.1993. 
WUliam  E.  Martin. 

Acting  Regional  Director.  U.S.  Fish  and 
Wildlife  Service.  Portland.  Oregon. 
[FR  Doc.  93-11361  Filed  5-12-93;  8:45  am] 

BtLUNG  COOE  4»<«-»4l 


National  Park  Service 

U.S.S.  Cairo;  Preservation  Measures; 
Public  Meeting 

summary:  The  public  is  invited  by  the 
National  Park  Service  to  attend  a  public 
meeting  in  the  visitor  center  at 
Vicksburg  National  Military  Park  to 
discuss  preservation  measures  proposed 
for  the  U.S.S.  CAIRO. 

Commissioned  info  the  United  States 
Navy  in  1862,  the  ironclad  gunboat 
U.S.S.  CAIRO  later  that  same  year 
became  the  first  armored  warship  to  be 
sunk  by  an  electrically  activated 
torpedo.  The  CAIRO  was  raised  from  the 
bottom  of  the  Yazoo  River  in  1964:  in 
1973,  responsibility  for  its  care  was 
transferred  to  Vicksburg  National 
Military  Park  where  it  is  now  displayed. 

The  CAIRO  is  one  of  only  four  Civil 
War  gunboats  that  have  been  raised, 
preserved,  and  displayed.  It  is  the  only 
one  protected  by  the  National  Park 
Service  and  is,  by  far,  the  most  complete 
gunboat  of  its  kind  on  display 
anywhere.  The  1987  edition  of  'HLstory 
and  Prehistory  in  the  National  Park 
System  and  the  National  Historic 
Landmark  Program"  listed  the  CAIRO  as 
the  only  National  Park  Service  cultural 
resource  under  the  theme  of  Civil  War 
Naval  Operations.  The  CAIRO  was 
listed  on  the  National  Register  of 
Historic  Places  in  1971  and  in  1990  its 
engines  and  boilers  were  designated  as 
a  National  Mechanical  Engineering 
Landmark. 

Concerned  with  the  deterioration  of 
the  U.S.S.  CAIRO'S  historic  fabric,  the 
National  Park  Service  initiated  research 
in  1988  to  determine  how  to  best 
preserve  this  unique  historic  object. 
Senator  Trent  Lott  subsequently  was 
responsible  for  Congress  appropriating 
funds  to  assist  this  effort.  In  1992,  a 
group  of  preservation  specialists 
convened  to  identify  and  evaluate  the 
preservation  optioiis  available.  From  the 
list  of  12  potential  actions  that  was 
developed,  the  National  Park  Service 
has  selected  a  preferred  alternative 
which  will  be  presented  for  discussion 
in  this  public  meeting. 


DATES:  The  public  meeting  will  be  held 

on  May  27,  1993,  at  7  pm  at  the 

following  location. 

ADDRESSES:  Vicksburg  National  Military 

Park,  3201  Clay  Street.  Vicksburg. 

Mississippi  39108.  Telephone:  (601) 

636-0583. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Superintendent  of  Vicksburg 
National  Military  Park  at  the  address 
above. 

Dated:  May  5. 1993. 
Ronald  W.  Bidiop. 

Regional  Dirfxlor.  Southeast  Region 

IFR  Doc.  93-11409  Filed  5-12-93;  8  45  am) 

ULUNG  COOE  4310-TD-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Ta  wanna  Glover- 
Sanders,  Interstate  Commerce 
Commission.  Section  of  Energy  and 
Environment,  room  3219.  Washington. 
DC  20423.  (202)  927-5750  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 
AB-6  (SUB-NO.  347X),  Buriington 

Northern  Railroad  Company — 

Abandonment  Exemption— In  Green. 

Sumter.  Choctaw.  Washington  and 

Mobile  Counties,  Alabama.  EA 

Available  May  7,  1993. 
Sidney  L.  Siricldand,  |r.. 
Secretary 

IFK  Doc  93-1 1400  FUed  5-12-93;  8:45  am) 
BILUNC  CODE  703t-O1-« 


(Finance  Docket  No.  32291] 

Tim  Carper.  Janis  Carper,  Jim  Walker, 
and  Adrian  Perez— Acquisition  and 
Operation  Exemption— Union  Railroad 
of  Oregon 

Tim  Carper,  Janis  Car|>er,  Jim  Walker, 
and  Adrian  Perez  have  filed  a  verified 
notice  of  exemption  to  acquire  and 
operate  the  entire  Union  Railroad  of 
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Oregon  from  Union  Rail  Enterprises, 
Inc.  The  property  consists  of  the  entire 
line  of  2.1  miles  of  railroad  between 
milepost  0.  at  Union  Junction,  and 
milepost  2.0.  at  Union,  OR.  The 
exemption  became  effective  April  21, 
1993.> 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Tim  Carper. 
Janis  Carper,  Jim  Walker,  and  Adrian 
Perez,  P.O.  Box  17462.  Seattle.  WA 
98107. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time. 

The  filing  of  a  p>etition  to  revoke  will 
not  automatically  stay  the  transaction. 

Decided  May  6, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  )r.. 
Secretary. 
|FR  Doc.  93-11401  Filed  5-12-93;  8:45  am] 

BILUNG  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980;  United  States  v.  Acme  Tag 
Co.,  et  al. 

In  accordance  with  section  122(d)(2) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9622(d)(2). 
and  the  policy  of  the  Department  of 
Justice,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Acme  Tag  Co.,  et  al.. 
Civil  Action  No.  3-93-275  was  lodged 
on  April  30,  1993  with  the  United  States 
District  Court  for  the  District  of 
Minnesota.  This  action  was  brought 
pursuant  to  CERCLA  sections  106  and 
107,  42  U.S.C.  9606  and  9607,  to 
achieve  a  cleanup  of  the  South  Andover 
Site  in  Andover,  Minnesota,  and  to 
recover  costs  expended  by  the  United 
Stales  at  the  Site.  The  Site  is  listed  on 
the  National  Priorities  List  set  forth  at 
40  CFR  part  300.  appendix  B. 

Under  the  proposed  consent  decree,  a 
group  of  sixteen  settling  defendants  will 


'  Under  49  CFR  1 1 50.32(b).  the  exemption 
becomes  effective  7  days  after  the  veriTied  notice  is 
filed.  Here,  the  notice  was  filed  April  14.  1993.  The 
exemption,  therefore,  became  effective,  and  the 
transaction  could  be  consummated,  on  April  21. 
1993.  Although  the  verified  notice  of  exemption 
states  that  consummation  is  scheduled  for  on  or 
about  April  1.  1993,  a  sutisequently  filed  letter 
indicates  that  consummation  would  not  be  until  on 
or  after  April  21.  1993. 


implement  a  remedy  that  the  United 
States  Environmental  Protection  Agency 
selected  for  the  Site.  Major  elements  of 
the  selected  remedy  include:  (1) 
Excavation  and  treatment  of  certain 
soils  containing  organic  contaminants 
and  return  of  treated  soils  to  the  Site.  (2) 
excavation  and  removal  of  certain 
additional  soil  which  will  be  disposed 
in  an  EPA-approved  landfill,  and  (3) 
monitoring  of  two  wetland  areas  located 
on  and  adjacent  to  the  Site.  In  addition, 
the  proposed  consent  decree  provides 
for  settling  defendants  to  pay  $2,733,000 
to  the  Hazardous  Substances  Superfund 
in  reimbursement  of  response  costs 
incurred  by  the  United  States  at  the 
South  Andover  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistance  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC.  20530.  and 
should  refer  to  United  States  v.  Acme 
Tag  Co.,  et  al.,  DOJ  Ref.  #  90-1 1-2- 
281A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  110  South  Fourth 
Street.  Minneapolis.  Minnesota  55401; 
the  Region  V  Office  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Blvd..  Chicago.  Illinois 
60604;  and  the  Consent  Decree  Library. 
1120  G  Street.  NW.,  4th  Floor, 
Washington,  DC  20005.  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington. 
DC  20005. 

In  requesting  a  copy,  please  refer  to 
the  referenced  case  and  specify  the 
documents  required,  together  with  a 
check  payable  to  the  "Consent  Decrea 
Library"  for  the  appropriate  amount,  as 
follows:  Consent  Decree  only  ($.25  per 
page  reproduction  costs):  $20.25. 
Consent  Decree  with  apjjendices: 
$49.75. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-11363  Filed  5-12-93;  8:45  am] 

BILUMG  CODE  4410-01-M 


Drug  Enforcement  Administration 

Cornelius  J.  Beukenkamp,  Jr.,  M.O.; 
Revocation  of  Registration 

On  February  11,  1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 


Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Cornelius  J. 
Beukenkamp,  Jr.  M.D.,  of  Medford,  New 
York,  proposing  to  revoke  his  DEA 
Certificate  of  Registration,  AB1714977. 
and  deny  any  pending  applications  for 
registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Dr.  Beukenkamp  was  no 
longer  authorized  by  State  law  to  handle 
controlled  substances  and  thus  was 
ineligible  for  DEA  registration  as  set 
forth  in  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  was  sent  by 
registered  mail  to  Dr.  Beukenkamp  al 
his  registered  location  at  2915  Beechnut 
Avenue,  Medford,  New  York  11763.  The 
letter  was  returned  to  the  DEA  on  March 
10.  1993.  with  the  notation  that  the 
addressee  was  unknown.  On  March  15. 
1993,  the  Order  to  Show  Cause  was 
resent  to  Dr.  Beukenkamp,  by  regular 
first  class  mail,  to  an  alternate  address 
on  Grand  Cayman  Island  in  the  British 
West  Indies.  No  response  was  received 
from  Dr.  Beukenkamp  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CFR  1301.54(d).  the 
Administrator  finds  that  Dr. 
Beukenkamp  has  waived  his 
opportunity  for  a  hearing.  The 
Administrator  has  carefully  considered 
the  investigative  file  in  this  matter,  and 
enters  his  final  order  under  the 
provisions  of  21  CFR  1301.57. 

The  Administrator  finds  that  on  June 
5,  1992,  the  DEA  received  information 
from  the  New  York  State  Education 
Department,  Division  of  Professional 
Licen.sing  Services,  that  Dr. 
Beukenkamp  had  not  held  an  active 
registration  to  practice  medicine  in  New 
York  State  since  December  1988. 
Therefore,  Dr.  Beukenkamp  is  not 
authorized  to  administer,  dispense, 
prescribe,  or  otherwise  handle 
controlled  substances  under  the  laws  of 
the  state  in  which  he  is  registered  with 
DEA. 

DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of 
Registration.  Sam  S.  Misasi.  DO.,  50  FR 
11469  (1985);  George  P.  GoLsis.  M.D..  49 
FR  33750  (1984);  Henry  Weitz,  M.D..  46 
FR  34858  (1981). 

Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr. 
Beukenkamp's  registration  must  be 
revoked.  21  U.S.C.  823(0  and  824(a)(3). 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AB1714977, 
previously  issued  to  Cornelius  J. 
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fleukenkamp.  Jr..  MX).,  be.  and  it  hereby 
is  revoked,  and  that  cmy  pending 
apphcations  for  registration,  be.  and 
they  hereby  are.  denied.  This  order  is 
effective  May  13. 1993. 

Dated:  May  6. 1993. 

R*tMlt  C  BOOBM*. 

Administrator  of  Drug  Enforcement. 

IFR  Doc.  93-11376  Piled  5-12-93.  8:45  am) 

HOMO  COM  M1»-0»-M 

[Oocfcet  No.  92-65] 

R.  Jarne*  Rucker,  Jr.,  D.O.S.;  Denial  of 
Application  for  Registration 

On  May  7. 1992.  the  Deputy  Assistant 
Administrator,  Office  of  EHversion 
Control,  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  R.  James  Rucker, 
D.D.S..  (Respondent),  of  San  Mateo. 
California  proposing  to  deny  his 
application  for  registration  as  a 
practitioner.  The  statutory  basis  for 
seeking  the  denial  of  his  application 
was  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest,  as  set  forth  in  21  U.S.C.  823(fl. 

The  Order  to  Show  Cause  alleged  that 
Respondent  had  been  convicted  of  a 
felony  involving  the  sale  or  transport 
and  possession  of  cocaine  in  1987,  been 
convicted  of  being  under  the  influence 
of  a  controlled  substance  in  1988,  and 
bad  had  his  California  State  license  to 
practice  dentistry  revoked  in  1990. 

Respondent,  through  counsel,  filed  a 
request  for  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  schedalfd  for 
I3ecember  8. 1992.  in  San  Frcncisco, 
California.  However,  on  November  16. 
1992,  Respondent  requested  that  his 
application  be  withdrawn  and  that  the 
proceeding  be  dismissed  without 
prejudice  with  regard  to  any  future 
renewal  of  his  application.  On 
November  10,  1992.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  declined  to  grant 
Respondent  permission  to  withdraw  his 
application  on  the  grounds  that  he  had 
not  shown  good  cause  pursuant  to  21 
CFR  1301.37.  Subsequently,  Respondent 
waived  his  right  to  a  hearing  and  filed 
a  written  statement  pursuant  to  21  CFR 
1301.54(c). 

On  December  9. 1992.  the 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  The 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and. 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 


findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  record  shows  and  the  parties  so 
stipulated  that  on  October  13.  1987. 
before  the  Superior  Court  of  the  State  of 
California.  County  of  San  Mateo. 
Respondent  was  convicted,  upon  a  plea 
of  nolo  contendere,  of  one  felony  count 
of  a  violation  of  section  11352  of  the 
California  Health  and  Safety  Code  for 
the  unlawful  transport  or  sale  of 
cocaine,  a  controlled  substance.  He  was 
sentenced  to  three  years  probation.  On 
January  13.  1988.  before  the  Superior 
Court  of  the  State  of  California.  County 
of  San  Mateo.  Respondent  was 
convicted  of  one  count  of  a  violation  of 
section  11550(a)  of  the  California  Health 
and  Safety  Code  for  being  under  the 
influence  of  a  controlled  substance.  He 
was  sentenced  to  ninety  days  in  jail. 
Subsequently,  Respondent  violated 
probation  by  virtue  of  his  use  or 
possession  of  controlled  substan(;es.  On 
March  13.  1990,  as  a  result  of  the  felony 
conviction,  the  California  Board  of 
Dental  Examiners  revoked  Respondent's 
license  to  practice  dentistry,  stayed  the 
order,  and  placed  him  on  five  years 
probation. 

In  his  statement  filed  in  this  matter. 
Respondent  asserts  tliat  he  has 
sufficiently  reformed  himself  of  his  pa.st 
conduct  to  justify  being  restored  the 
right  to  handle  Schedules  111  through  V 
controlled  substances.  He  states  that  he 
seeks  registration  to  be  able  to  prescribe 
those  controlled  substances,  such  as  the 
Schedule  111  substances  Tylenol  #3  and 
Vicodin.  which  are  medically 
appropriate  and  necessary  for  his  dental 
patients.  Respondent  does  not  deny  the 
facts  underlying  the  Government's  case, 
but  contends  that  at  no  time  did  he 
improperly  use  either  his  DEA  or  dental 
license. 

Respondent  further  states  that  at  the 
time  of  his  conviction  he  had  not  been 

Eracticing  dentistry  for  two  years  and 
ad  subsequently  undergone  a  drug 
rehabilitation  residential  program.  He 
stated  that  he  has  been  drug  free  since 
he  entered  rehabilitation  in  April  1988. 
Respondent  also  argues  that  he  has 
successfully  been  complying  with  the 
terms  and  conditions  of  his  dental  board 
probation.  As  evidence  of  his 
rehabilitative  efforts.  Respondent 
completed  160  hours  of  general 
dentistry  course  work  in  July  1990,  and 
the  Delancey  Street  Foundation  drug 
rehabilitation  program  in  March  1990. 
Respondent  states  that  in  a  two  year  stay 
at  the  Delancey  Street  Foundation,  a 
highly  structured  drug  treatment 
program,  he  participated  in  regular 
therapeutical  counseling  sessions  as 
well  as  regular  group  and  individual 
counseling  sessions.  He  also 


participated  in  Delancey  Street's 
Paratransit  program,  providing 
transportation  services  to  the  elderly 
and  handicapped,  and  lecturing  and 
tutoring  other  residents.  Respondent 
also  states  that  he  has  since  resumed  the 
practice  of  dentistry. 

The  Administrator  may  deny  an 
application  for  registration  if  be 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C  823(f).  "|ijn 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Administrator  may  properly  rely 
on  any  one  or  a  combination  of  factors, 
and  give  each  factor  the  weight  he 
deems  appropriate.  Henry  J.  Schwarz. 
Jr..  M.D  ,  Docket  No.  6^-A^.  54  FR 
16422  {19«9). 

After  considering  the  record,  the 
Administrator  concludes  that  all  five 
factors  are  pertinent.  As  to  factor  (1).  the 
State  of  California  Board  of  Dental 
Examiners  revoked  Respondent's  dental 
license,  stayed  the  revocation,  and  then 
restored  Respondent's  dental  license  to 
probationary  status.  Hmiting  his 
controlled  substance  privileges  to 
Schedules  III.  FV.  and  V;  as  to  factor  (2). 
tlie  record  shows  no  indication  that 
Respondent  improperly  used  his  DEA 
registration,  but  was  involved  in 
personal  abuse  of  illicit  street  drugs:  as 
to  factor  (3).  Respondent  was  convicted 
of  the  felony  offense  of  distributing 
cocaine,  and  of  the  misdemeanor 
offense  of  being  under  ttie  influence  of 
a  controlled  substance:  as  to  factor  (4). 
Respondent  violated  State  and  Federal 
law  by  his  illicit  distribution  and  use  of 
controlled  substances  in  August  1987, 
which  resulted  in  his  convictions,  and 
by  his  violation  of  probation,  and  as  to 
factor  (5).  Respondent  has  been  an 
abuser  of  illegal  street  drugs,  has  bad  his 
State  dental  license  revolLed  as  a  result 
of  this  conduct  and  has  attended  a 
residential  drug  treatment  program  and 
a  dental  training  program  in  pursuit  of 
his  personal  and  professional 
rehabilitation. 
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The  Administrator  finds  that  in 
August  1987,  Respondent  sold  base 
cocaine  to  a  confidential  informant,  and, 
as  a  result,  was  convicted  of  a  felony  in 
October  1987;  that  in  August  1987,  he 
was  under  the  influence  of  a  controlled 
substance  and  subsequently  was 
convicted  of  that  misdemeanor  in 
January  1988;  that  he  was  sentenced  to 
three  years  probation  in  December  1987; 
that  he  thereafter  violated  probation  by 
using  illicit  drugs  and  was  continued  on 
probation  upon  a  condition  that  he 
complete  a  drug  rehabilitation  program 
at  Delancey  Street;  that  on  January  18, 
1990,  his  dental  license  was  revoked, 
that  revocation  stayed,  and  was  placed 
on  five  years  probation  contingent,  infer 
alia,  on  his  completion  of  additional 
dental  training,  a  resident  drug 
rehabilitation  program,  and  other 
limitations:  that  Respondent  satisfied 
the  State  Board  of  Dental  Examiners' 
requirements  as  to  training  and 
rehabilitation  by  completing  160  hours 
in  a  clinical  dentistry  program,  and  the 
resident  Delancey  Street  program;  that 
during  his  rehabilitation  he  worked 
with  the  elderly  and  handicapped  and 
taught  CPR  and  first  aid  and  tutored 
other  residents;  that  he  resumed  the 
practice  of  dentistry  after  July  of  1990; 
and  that  in  his  current  practice  he  treats 
welfare  and  AIDS  patients  and  has 
demonstrated  proper  and  professional 
conduct. 

Respondent  has  made  reference  to  the 
fact  that  his  actions  involving  controlled 
substances  did  not  involve  his  DEA 
registration.  The  Administrator  has  held 
in  the  past  that  an  unfavorable 
registration  action  may  be  based  on 
criminal  convictions  involving 
controlled  substances  which  are 
unrelated  to  the  registrant's  practice. 
Paul  Stepak.  M.D..  51  FR  17556  (1986); 
David  E.  Trawick,  D.D.S.,  53  FR  5326 
(1988);  see  Trawick  v.  Drug  Enforcement 
Administration.  861  F.2d  72  (4th  Cir. 
1988). 

Although  Respondent  should  be 
commended  for  his  efforts  toward 
rehabilitation,  the  Administrator  is  not 
convinced  that  his  rehabilitation  is 
complete.  Respondent  has  satisfied  his 
State  Dental  Board  probation 
requirement  that  he  complete  a 
rehabilitation  program,  but  he  has 
provided  the  DEA  with  no  information 
on  the  form,  content,  and  extent  of  his 
rehabilitation  or  assessments  on  his 
potential  for  recovery.  The 
Administrator  finds  that  there  is 
insufficient  evidence  on  the  record  at 
this  time  to  show  that  Respondent  has 
been  rehabilitated  and  that  he  will  not 
succumb  to  the  pressures  of  abusing 
controlled  substances  in  the  future. 
Furthermore,  since  Respondent 


ostensibly  has  not  handled  controlled 
substances  since  approximately  1986, 
the  Administrator  suggests  that  he  will 
need  to  demonstrate  that  he  has 
attended  courses  on  the  proper  handling 
of  controlled  substances  before  again 
applying  for  DEA  registration. 
The  Administrator  finds  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest  at 
this  time,  and  that  his  pending 
application  for  registration  must  be 
denied.  Accordingly,  the  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  hereby 
orders  that  the  application  for  a  DEA 
Certificate  of  Registration  of  R.  James 
Rucker.  Jr.,  D.D.S.,  be,  and  it  hereby  is, 
denied.  This  order  is  effective  May  13, 
1993. 

Dated:  May  6. 1993. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

IFR  Doc.  93-11377  Filed  5-12-93;  8;45  ami 
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Immigration  and  Naturalization  Service 

[INSNo.  1381N-93] 

RIN1115-AD32 

Lifting  of  Expiration  Date  for  the 
Validity  of  Form  1-151,  Allen 
Registration  Receipt  Card 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  Effective  May  13, 1993  the 
Immigration  and  Naturalization  Service 
(the  Service)  is  lifting  its  previously 
published  August  2, 1993  expiration 
date  for  the  validity  of  Form  1-151, 
Alien  Registration  Receipt  Card. 
EFFECTIVE  DATE:  May  13,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Casale.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  room  7122,  425 
I  Street  NW.,  Washington.  DC  20536, 
telephone:  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  On  June 
26, 1992  the  Service  published  a  notice 
in  the  Federal  Register,  at  57  FR  28700. 
announcing  that  the  validity  of  Alien 
Registration  Receipt  Card  Form  1-151 
and  all  prior  resident  alien  registration 
documents  such  as  Forms  AR-3  and 
AR-103  would  expire  on  August  2. 
1993.  The  Service  is  hereby  lifting  that 
expiration  date;  until  further  notice,  the 
Service  will  continue  to  recognize  Form 
1-151  as  a  valid  document. 

Notwithstanding  the  lifting  of  the 
expiration  date,  resident  aliens  in 


possession  of  a  Form  1-151  or  a 
previous  alien  registration  card  are 
strongly  encouraged  to  apply 
voluntarily  to  replace  their  old  card 
with  the  current  Form  1-551  Alien 
Registration  Receipt  Card,  since 
acquiring  one  confers  many  benefits  on 
the  bearer.  Use  of  the  widely  recognized 
present  card  with  its  updated 
identification  features  enables  an 
employer  or  public  agency  to  verify  the 
bearer's  lawful  resident  status  more 
readily  and  minimizes  the  possibility  of 
erroneous  termination  of  employment  or 
denial  of  public  assistance.  Machine- 
readable  features  of  the  current  1-551 
card  can  facilitate  the  bearer's 
processing  when  applying  for  admission 
at  United  States  ports  of  entry  or  for 
other  immigration  benefits;  the  same 
features  can  prevent  misuse  of  a 
legitimate  resident  alien's  identity  by  an 
impostor  or  counterfeiter. 

A  resident  alien  who  cannot  afford 
the  $70  application  fee  for  replacing  the 
Alien  Registration  Receipt  Card  may 
apply  for  a  fee  waiver  pursuant  to  8  CFR 
103.7(c)(1).  A  resident  alien  who  is 
unable  to  apply  in  person  on  account  of 
advanced  age  or  physical  infirmity  may 
request  waiver  of  personal  filing 
pursuant  to  8  CFR  264.1(c)(2)(v)(B).  In 
keeping  with  the  original  June  26, 1992. 
Federal  Register  notice,  applicants 
under  this  voluntary  program  may 
retain  their  Form  1-151  (or  prior  alien 
registration  document)  during  the 
replacement  process. 

Dated;  May  3. 1993. 
Chris  Sale, 

Acting  Commissioner.  Immigration  and     . 
Naturalization  Service.  -y^^~'^ 

IFR  Doc.  93-11362  Filed  5-12-93;  8:45  ami 

BILUNQ  CODE  4410-1(MI 


NATIONAL  ADVISORY  COUNCIL  ON 
THE  PUBLIC  SERVICE 

NACPS  To  Hold  Public  Hearing, 
Monday,  June  7, 1993 

summary:  The  National  Advisory 
Council  on  the  Public  Service  will  hold 
a  public  hearing  on  motivation  and 
excellence  in  the  public  sector.  The 
hearing  is  scheduled  for  Monday,  June 
7. 1993.  in  the  Lobby  Hearing  Room  of 
the  Rhodes  Office  Tower.  30  East  Broad 
Street.  Columbus.  Ohio  from  9:30  a.m.*' 
to  1:00  p.m. 

Invited  witnesses  will  give  testimony 
to  the  Council  on  such  issues  as: 
Methods  of  motivating  the  workforce, 
the  identification  and  recognition  of 
excellence,  and  the  impact  of  cultural 
diversity  on  excellence. 

The  hearing  will  be  open  to  the 
public.  Time  will  be  allotted  to  those 
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persons  wishing  to  make  comment  to 
the  Council  coiiceming  motivation  and 
excellence.  Any  person  or  organization 
wishing  to  reserve  time  to  make  public 
comment  during  the  hearing  should  pre- 
register  by  calling  the  Council  at  202- 
724-0796  before  June  2.  1993.  Those 
persons  who  do  not  pre-register  to  make 
comments  cannot  be  guaranteed  an 
opoortunity  to  do  so.  The  Council  also 
welcomes  written  comments  on 
motivation  and  excellence,  which 
should  be  sent  to  the  Council  office  at 
Page  2  Original  420  National  Press 
Building.  529  14th  Street.  N.W.. 
Washington.  D.C.  20045. 

For  more  information  contact  Philip  A. 
Canal  and  for  media  coverage,  contact  Rhea 
Farl)ennan  at  202-724-0796. 

Issued  May  10, 1993. 

Certified  to  be  a  true  copy  of  the  original 
document. 

Jean  M.  Curtis. 

Executive  Director.  National  Advisory 

Council  on  the  Public  Service. 

[FR  Doc.  93-11318  Filed  5-12-93;  8:45  am] 

MLLMQ  COOE  7B2S-01-r 


Dated:  May  6.  1993. 
Yvonne  M.  Sabins, 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  93-11300  Filed  5-12-93;  8:45  am) 

MLUNO  COOE  7B37-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Notice  is  hereby  given  that  an  ad  hoc 
group  of  representatives  from  the  federal 
government  and  private  sector  with  an 
interest  in  design  advancement  and 
federal  design  improvement  will  meet 
on  June  9.  1993  from  8:50  a.m.-5:15 
p.m.,  June  10  from  9  a.m.-5:30,  and  June 
11  from  9  a.m.  to  4:45  p.m.  in  the  Board 
Room  of  the  American  Institute  of 
Architects,  1735  New  York  Avenue. 
NW.,  Washington.  DC  20006. 

Any  interested  person  may  observe 
the  meetings,  or  portions  thereof,  which 
are  open  to  the  public  on  a  space 
available  basis.  The  topics  of  discussion 
will  be  the  formation  of  a  U.S.  Design 
Council  and  an  Office  of  Federal  Design 
Quality. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532, 
TTY202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from 
Thomas  Grooms.  Design  Arts  Program, 
National  Endowment  for  the  Arts, 
Washington.  DC  20506,  or  call  202/682- 
5437. 


Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Capstone  Project 
Section  )  to  the  National  Council  on  the 
Arts  will  be  held  on  June  2. 1993  from 
9  a.m.-6  p.m.  and  June  3  from  9  a.m.- 
4:30  p.m.  in  room  M-14  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  3  from  3  p.m. -4:30 
p.m.  for  policy  discussion. 

The  remaining  portions  of  this 
meeting  on  June  2  from  9  a.m.-6  p.m. 
and  June  3  from  9  a.m.-3  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5439. 


Dated:  May  4,  1993. 
Yvonne  M.  Sabine. 
Director,  Panel  Operations.  National 
Endowment  for  the  Arts. 
[FR  Doc.  93-11301  Filed  5-12-93;  8:45  am) 

BtLUNG  CODE  7S37-01-M 


Literary  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Translation  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  June  16-17.  1993  from  9  a.m.- 
5  p.m.  in  room  714  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  17  from  1  p.m.- 
3:30  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this 
meeting  on  June  16  from  9  a.m.-5  p.m. 
and  June  17  from  9  a.m.-l  p.m.  and  3:30 
p.m.-5  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24.  1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW,, 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M,  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5439, 
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Dated:  May  4, 1993. 

Yvonne  M .  Sabine, 

Director,  Panel  Operations,  Sational 
Endowment  for  the  Arts. 

|FR  Doc  93-11302  Filed  5-12-93:  8:45  ami 

BILUfW  COOe  7S37-01-M 


National  Endowment  for  ttie  Arts; 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Special  Projects  for 
Organizations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
4,  1993  from  9:30  a.m.-7  p.m.  in  room 
730  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  he  open 
to  the  public  from  9:30  a.m.-lO  a.m.  and 
6  p.m.-7  p.m.  for  opening  remarks, 
policy  discussion  and  guidelines 
review. 

The  remaining  portion  of  this  meeting 
from  10  a.m.-6  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NVV., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  frnra  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 


Dated:  May  10, 1993. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations.  National 
Endowment  for  the  Arts. 
[PR  Doc  93-11375  Filed  5-13-93;  8:43  am| 

BtUMQ  COOE  7S37-0V-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  of  Visitors  of  the  Advisory 
Committee  for  Design  and 
Manufacturing  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Dotes  and  Times:  ]une  2. 1993, 8:30  a.m.- 
5  p.m. 

Place:  Itoom  1133, 1800  G  Street.  NW., 
Washington,  DC 

Type  of  Meeting:  Gosed. 

Contact  Person:  Dr.  F.  Hank  Grant,  Program 
Director,  Division  ol  Design  &  Manufacturing 
Systems,  ftm  1126,  National  Science 
Foundation,  1800  G  St..  NW.,  Washington, 
DC  20550.  Telephone:  (202)  357-7508. 

Purpose  of  Meeting:  To  cany  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Operations  Research  &  Production  Systems 
Program. 

Reason  for  Qosing:  The  meeting  is  dosed 
to  the  public  because  the  Gommittee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  May  10, 1993. 
M.  Rebecca  Wiakler. 
Committee  Management  Officer. 
(PR  Doc  93-11350  Filed  5-12-93:  8:45  am] 

BiUJNO  COOC  7SCS-««-M 


Special  Emphasis  Panel  In  Design  & 
Manufacturing  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (PubUc  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in  Design  & 
Manufacturing  Systems. 

Date  and  Time:  )une  16, 1993-8:30  ajn.  to 
5.30  p.m. 

Place:  National  Science  Foundation,  1800 
"G"  St.,  NW..  rm.  536,  Washington,  DC 
20005. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  P.  Stan  Settles, 
Program  Director,  Design  &  Integration 


Engineering,  nn.  1128.  National  Science 
Foundation,  1800  "G"  St..  NW.,  Washington, 
DC  20550.  Telephone:  (202)  357-5167. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Design  a 
Integration  Engineering  Unsolicited 
proposals  as  pari  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  naUire,  including 
technical  information;  &iancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  10, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-11347  Filed  5-12-93;  8:45  am] 

BtLUNO  COOE  75S5-(M-M 


Special  Emphasis  Panel  In  Design  & 
Manufacturing  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
563,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Design 
and  Manufacturing. 

Date  and  Time:  ]une  10, 1993-8:30  ajn.  to 
5:30  pjn. 

Place:  National  Science  Foundation.  1110 
Vermont  Avenue,  rm.  500B,  Washington.  DC 
20005. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  P.  Hank  Grant,  Program 
Director,  Operation  Research  k  Production 
Systems,  Rm  1128,  National  Science 
Foundation,  1800  '^"  St..  NW  Washington. 
DC  20550.  Telephone:  (202)  357-5167. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Operations  Research  k  Production  Systems 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  infonnation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  May  10. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(PR  Doc.  93-11346  Piled  5-12-93;  8;4b  ami 
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Special  Emphasis  Panel  in  Design  and 
Manufacturing  Systems;  Notice  of 
Meeting 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  June  16. 1993-8:30  A.M.  to 
5:30  P.M. 

Piace:  National  Science  Foundation.  1110 
Vermont  Ave.,  rm  500A&B,  Washington,  DC 
20005. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Bruce  Kramer  and  Dr. 
Cheena  Srinavasan.  Program  Directors. 
Manufacturing  &  Processing  Equipment,  rm 
1128,  National  Science  Foundation.  1800 
"G"  St..  NW..  Washington.  DC  20550. 
Telephone:  (202)  357-5167. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Manufacturing  &  Processing  Equipment 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proimsals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  10.  1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-11345  Filed  5-12-93;  8:45  am) 

eiLUNC  CODE  75SS-01-M 


Advisory  Committee  for  Education  and 
Human  Resources:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting  . 

Date  and  Time:  June  23,  1993, 12:30  p.m.- 
5  p.m.  June  24, 1993,  8:30  a.m.-5  p.m. 

Place:  National  Science  Foundation.  1800 
G  Street.  NW..  room  540.  Washington.  DC 
20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Peter  E.  Yankwich, 
Executive  Secretary.  Directorate  for 
Education  and  Human  Resources.  Room  516, 
Washington,  DC  20550,  (202)  357-9522. 

Summary  Minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  NSF 
support  for  Education  and  Human  Resources. 

Agenda:  Review  of  FY  1993  Programs  and 
Initiatives  Review  of  FY  1994  Programs  and 
Initiatives  Strategic  Planning  for  FY  1995  and 
Beyond 


Dated:  May  10, 1993. 
M.  Rebecca  Winkkr, 

Committee  Management  Officer. 

IFR  Doc.  93-11352  Filed  5-12-93;  8:45  am] 

BtLUNG  CODE  7S56-01-M 

Special  Emphasis  Panel  In  Industrial 
Innovation  Interface;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  time:  June  7  4  8, 1993;  8:30  a.m. 
to  5  p.m. 

Place:  Room  502-V,  National  Science 
Foundation,  1110  Vermont  Avenue,  NW., 
Washington,  DC 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Richard  I.  Schoen. 
Deputy  Division  Director  of  Industrial 
Innovation  Interface,  1110  Vermont  Avenue, 
NW.,  Rm.  V-502,  Washington,  DC  20550. 
Telephone:  (202)  653-5202. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  the  Management  of  Technological 
Innovation  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  Mc)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  10, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-11342  Filed  5-12-93;  8:45  am] 

BILUNC  CODE  7S5S-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  June  16, 1993,  8:15  am- 
5:30  pm. 

Place:  NSF  Conference  &  Training  Center, 
1110  Vermont  Avenue,  NW.,  Rooms  500  C, 
D  and  E,  Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  John  C.  Hunt.  National 
Science  Foundation.  1800  G  St.  NW..  Room 
408,  Washington.  DC  20550.  Telephone: 
(202)  357-9791. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support  by  the 
Materials  Research  Group>s  Program. 

Agenda:  To  review  and  evaluate  Advanced 
Materials  Processing  proposals  as  part  of  the 
selection  process  for  awards. 


Reason  for  Oosing:  The  proposals  t)eing 
reviewed  included  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  10. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  93-11348  Filed  5-12-93;  8:45  am) 

BtLUNOCOOC  78S6-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Dates  and  Times:  June  16. 1993;  730  p.m. 
to  9  p.m.,  June  17. 1993;  8:30  a.m.  to  5  p.m.. 
June  18. 1993;  8:30  a.m.  to  5  p.m. 

Place:  Arlington  Renaissance  Hotel.  950 
North  Stafford  Street,  Arlington,  Va.  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  George  Peterson, 
Section  Head.  National  Science  Foundation, 
1800  G  Street,  NW.,  rm  1210,  Washington, 
DC  20550,  Telephone:  (202)  357-7051. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Undergraduate  Faculty  Enhancement 
Program. 

Reason  for  Qosing:  The  proposal  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information   - 
concerning  individuals  associated  with  the 
proposals.  Thrse  matters  are  exempt  under  5 
U.S.C.  552b.{c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Ddted:  May  10,  1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-11351  Filed  5-12-93;  8  45  am) 

WLUNC  CODE  7S5S-0I-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTK)N:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 
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SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  tide  of  the  information 
collection:  10  CFR  part  32 — Specific 
Domestic  Licenses  to  Manufacture  or 
Transfer  Certain  Items  Containing 
Byproduct  Material. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Reports  are  submitted  as 
events  occur.  Applications  for  new 
licenses  and  amendments  may  be 
submitted  at  any  time.  Renewal 
applications  are  submitted  every  five 
years. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  applying  for  or  holding 
an  NRC  license  to  manufacture  or 
initially  transfer  certain  items 
containing  byproduct  material. 

6.  An  estimate  of  the  number  of 
responses:  5,360. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  24,240  (0.71 
hours  per  response  and  122.44  hours 
per  recordkeeper). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-51 1  applies:  Not 
applicable. 

9.  Abstract:  10  CFR  part  32  establishes 
requirements  for  specific  licenses  for  the 
introduction  of  byproduct  material  into 
products  or  materials  and  initial  transfer 
of  the  products  or  materials  containing 
byproduct  material  to  general  licensees 
or  persons  exempt  from  licensing. 
Submission  or  retention  of  the 
information  is  mandatory  for  persons 
subject  to  the  requirements.  The 
information  is  used  by  NRC  to  make 
licensing  and  other  regulatory 
determinations  concerning  the  use  of 
radioactive  byproduct  material  in 
products  and  devices.  The  revision 
reflects  an  increase  in  burden  primarily 
because  of  an  increase  in  the  number  of 
general  licensees  and  a  resultant 
increase  in  the  amount  of 
documentation  that  specific  hcensees 
must  distribute  to  general  licensees. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  horn  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level),  Washington. 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer 
Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs  (3150-0001),  NEOB- 


3019,  Office  of  Management  and  Budget. 
Washington.  EX:  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
Jo  Shelton.  (301)  492-6132. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  April.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cruiford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
|FR  Doc.  93-11329  Filed  5-12-93;  8:45  ami 

BIUJNO  CODE  7590-01-M 


[Docket  No.  50-331] 

Iowa  Electric  Light  and  Power  Co., 
Central  Iowa  Power  Cooperative,  Com 
Belt  Power  Cooperative,  Duane  Arnold 
Energy  Centen  Envfronmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  temporary 
exemption  from  certain  requirements  of 
10  CFR  part  50,  appendix  J,  "Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors."  in 
response  to  a  request  filed  by  the  Iowa 
Electric  Light  and  Power  Company,  the 
Central  Iowa  Power  Cooperative,  and 
the  Com  Belt  Power  Cooperative  (the 
licensee),  for  the  Duane  Arnold  Energy 
Center  (DAEC),  located  in  Linn  County, 
Iowa. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  temporary  exemption 
would  defer  containment  air  lock  testing 
in  accordance  with  10  CFR  part  50, 
appendix  ].  section  lII.D.2(b)  until  the 
next  outage  (the  next  refuel  outage  is 
currently  planned  for  July  29, 1993). 

The  proposed  aclion  is  in  accordance 
with  the  licensee's  application  for 
temporary  exemption  dated  April  29. 
1993. 

The  Need  for  the  Proposed  Action 

The  proposed  temporary  exemption  is 
needed  because  the  licensee  has 
determined  upon  review  of  containment 
air  lock  testing  requirements  for  D.^EC 
that  an  additional  air  lock  test  should 
have  been  performed  following  the  final 
drywell  inspection  entry  performed  on 
January  29.  1993,  during  the  plant 
startup  sequence.  Previously,  the 
licensee  performed  a  successful 
containment  air  lock  test  on  January  28, 
1993.  Performing  the  air  lock  test  at  full 
power  would  result  in  an  estimated 
dose  of  1.6  man-rem.  Reducing  power  to 
conduct  the  test  could  jeopardize  the 


leakage  characteristics  of  the  "B" 
recirculation  pump  seal,  which  is 
exhibiting  slightly  increased  leakage, 
resulting  in  even  greater  leakage. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  reviewed  the 
potential  environmental  impact  of  the 
proposed  temporary  exemption.  The 
containment  air  lock  consists  of  two 
doors.  Provided  that  at  least  one  of  the 
two  doors  is  secured,  the  primary 
containment  boundary  is  intact.  Air  lock 
construction  incorporates  a  mechanical 
interlock  which  ensures  that  at  least  one 
of  the  doors  is  secured  at  all  times.  In 
addition,  the  last  twenty  air  lock  t&sts 
successfully  met  the  acceptance 
criterion.  Therefore,  the  NRC  staff  finds 
that  based  on  the  air  lock  performance 
history,  and  the  procedural  controls  on 
air  lock  operation,  containment  air  lock 
closure  is  reasonably  assured. 
Accordingly,  the  NRC  staff  concludes 
that  this  proposed  action  would  result 
in  no  significant  radiological 
environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
deferral  of  the  containment  air  lock  test 
will  not  cause  significant  increase  in  the 
nonradiological  impacts  and  will  not 
change  any  conclusions  reached  by  the 
staff  in  the  "Final  Environmental 
Statement  Related  to  Operation  of  the 
Duane  Arnold  Energy  Center,"  dated 
March  1973.  Therefore,  the  staff 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Because  the  Commission's  staff  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  any  alternatives 
would  have  either  no  significantly 
different  environmental  imp>act  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  Operation  of  the 
Duane  Arnold  Energy  Center."  dated 
March  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Iowa  regarding  the 
environmental  impact  of  the  proposed 
action. 
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Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  temporary 
exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  temporary 
exemption  dated  April  29. 1993,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NV/..  Washington.  DC  and 
at  the  Cedar  Rapids  Public  Library.  500 
First  St..  SE.,  Cedar  Rapids.  Iowa  52401. 

Dated  at  RcKkvllle.  Maryland,  this  6th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission 
John  N.  Hannon« 

nirector.  Project  Directorate  111-3,  Division 
of  Reactor  Projects— IWIV/V.  Office  of 
Nvclear  Reactor  Regulation. 
(PR  Doc.  93-11328  Filed  5-12-93;  8;45  am) 
Bi;.LmQ  COOE  75a»^-M 

(Oockel  No*.  50-260  and  50-281] 

Virginia  Electric  and  Power  Co.  Surry 
Power  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
the  Virginia  Electric  and  Power 
Company  (the  licensee),  for  the  Surry 
Power  Station,  Unit  Nos.  1  and  2. 
located  in  Surry  County.  Virginia. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
cnodify  Technical  Specification  (TS) 
Table  3.7-2.  by  adding  Item  7. 
"RECIRCULATION  MODE 
TR.\NSFER."  to  include  operability 
requirements  for  actuation  logic. 
Specifically,  Item  7.a.  "RWST  Level- 
Low,"  is  being  added  to  indicate  total 
number  of  channels,  channels  to  trip, 
and  Operation  Action  25.  The  action 
statement  will  require  an  inoperable 
channel  to  be  placed  in  bypass  within 
6  hours  with  the  total  number  of 
operable  channels  one  less  than  the  total 
number  of  channels  or  be  in  HOT 
SHUTDOWN  within  the  next  6  hours 
and  allow  one  additional  channel  of  the 
actuation  logic  to  be  bypassed  for  up  to 
4  hours  for  surveillance  testing.  In 
effect,  this  allows  continued  operation 
with  a  two-out-of-three  recirculation 
mode  transfer  actuation  logic  versus  the 
normal  two-out-of-four  li^ic. 
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The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  August  7, 1992. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  to  the  TS 
permit  an  allowable  outage  time  for 
surveillance  testing  of  the  recirculation 
mode  transfer  actuation  logic  and 
include  operability  requirements  and  an 
action  statement  for  the  actuation  logic 
which  provides  for  operational 
flexibility  to  avoid  unnecessary  plant 
transients. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  revisions  to  the  TS. 
The  proposed  revisions  would  allow  a 
4-hour  permissible  bypass  condition  for 
the  performance  of  the  recirculation 
mode  transfer  actuation  logic 
surveillance  testing  and  include 
operability  requirements  for  the 
actuation  logic.  Although  continued 
operation  with  a  level  channel  in  bypass 
could  be  considered  a  decrease  in  the 
overall  reliability  of  the  automatic    ' 
actuation  and,  therefore,  of  equipment 
important  to  safety,  the  difference  in 
reliability  between  two-out-of-three 
logic  and  two-out-of-four  logic  is  not 
considered  to  be  significant  to 
accomplish  the  recirculation  mode 
transfer  function.  The  proposed  changes 
do  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result 
in  no  significant  radiological 
environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  to  the  TS  do  not  affect  non- 
radiological  plant  effluents  and  have  no 
other  environmental  impact.  Therefore, 
the  Commission  concludes  that  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity  for 
Hearing  was  published  in  the  Federal 
Register  on  December  10,  1992  (57  FR 
58522).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 


proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
needs  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  the  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  ofResouTXxs 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 

considered  in  the  Final  Environmental 
Statements  for  the  Surry  Power  Station. 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  lo  this 
action,  see  the  application  for 
amendments  dat»d  August  7,  1992. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  and  at  the 
Swem  Library.  College  of  William  and 
Mary.  Williamsburg,  Virginia  23185. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  May  1993 

For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Berliow, 

Director.  Project  Directorate  11-2.  Division  of 

Reactor  Projects — ////.  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc  93-11326  Filed  5-12-93;  8:45  am] 
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[Docket  No.  030-04632] 

Interstate  Nuctear  Services,  inc., 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  has  issued  a 
decision  concerning  a  Petition  dated 
June.  29.  1992.  submitted  by  Indian 
Orchard  Citizens  Council  regarding 
Interstate  Nuclear  Services.  Inc.'s  (INS's) 
Indian  Orchard.  Massachusetts,  facility. 

By  letter  dated  August  25.  1992,  NRC 
staff  formally  acknowledged  receipt  of 
the  Petition  and  informed  Petitioners 
that  their  Petition  would  be  treated  as  a 
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request  under  10  CFR  2.206.  The 
Petition  requested  U.S.  Nuclear 
Regulatory  Commission  response  or 
action  on  ten  matters  or  requests  and 
made  four  demands  concerning  DMS's 
activities. 

The  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  has 
determined  to  grant  in  part  and  to  deny 
in  part  the  Petition.  The  Petition  is 
granted  with  respect  of  eight  of  the  ten 
matters  or  requests  and  the  Petition  is 
denied  with  respect  to  the  remaining 
two  matters  or  requests.  The  Petition  is 
denied  with  respect  to  three  of  the 
demands  and  the  fourth  demand  was 
mooted  by  the  voluntary  action  of  the 
Licensee.  The  reasons  for  this  Decision 
are  explained  in  a  "Director's  Decision 
Under  10  CFR  2.206"  {DD-93-09). 
which  is  available  for  public  inspection 
in  the  Commission's  Public  Document 
Room  located  at  2120  L  Street.  NW. 
Washington.  EX:  20555. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  of  the  Commission's 
review  in  accordance  with  10  CFR 
2.206.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockvilie,  Maryland,  this  7th  day 
of  May.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Bemero, 

Director.  Officer  of  Nuclear  Material  Safety 
and  Safeguards. 
IFR  Doc.  93-11327  Filed  5-12-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32280:  File  No.  SR-CSE- 
93-03) 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange  Relating  to 
The  Preferencing  of  Public  Agency 
Market  and  Marketable  Limit  Orders  by 
Approved  Dealers  and  Other 
Proprietary  Members 

May  7,  1993. 

I.  Introduction  and  Background 

On  March  29.  1993.  the  Qncinnati 
Stock  Exchange,  hic.  ("CSE"  or 
"Exchange")  filed  a  proposed  rule 
change  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act").'  and  Rule  19b-4  thereunder.' 
The  proposal  extends  for  an  additional 
year,  ending  May  7,  1994.  the  CSE's 
pilot  program  regarding  preferencing.^ 
This  request  was  initially  noticed  on 
April  19. 1993.*  However,  the  CSE  now 
requests  accelerated  approval  of  the 
proposed  rule  change  as  the  pilot  is  due 
to  expire  on  May  7, 1993,  ten  days 
before  the  initial  comment  period  ends.^ 
The  Commission  is  granting  accelerated 
approval  of  the  proposed  rule. 

n.  Description 

The  preferencing  rule  modifies  the 
Exchange's  time  priority  rules  to  permit 
a  market  maker  to  act  as  a  Dealer  of  the 
Day  and  have  priority  over  same-priced 
market  maker  or  professional  agency 
interest  entered  prior  in  time  to  his  or 
her  bid  or  offer  when  the  market  maker 
is  interacting  with  public  agency  market 
and  marketable  limit  orders  that  he  or 
she  represents  as  agent.  The  rule  is 
intended  to  provide  market  makers  with 
the  ability  to  retain  and  execute  their 
internal  order  flow  at  the  best  bid  or 
offer,  provided  the  public  limit  orders 
on  the  book  have  been  executed  at  that 
price.  The  time  priority  rule  was 
designed  to  create  incentives  for  a 
market  maker/dealer  to  direct  his  or  her 
own  retail  orders  to  the  CSE.  permitting 
the  market  maker/ dealer  to  preference 
himself  or  herself  over  other 
professionals  with  respect  to  order  flow 
that  the  market  maker/dealer  is 
directing  to  the  Exchange. 

The  CSE  originally  received  approval 
for  a  six-month  pilot  to  study  the  new 
preferencing  rule."  The  pilot  was 
subsequently  extended  on  August  5. 

1991.  February  7. 1992.  and  August  7. 

1992.  respectively.' 

The  CSE  is  requesting  {mother 
extension  of  the  preferencing  pilot  so 
that  the  Exchange  and  the  Commission 
can  continue  to  evaluate  the  impact  of 
preferencing  on  the  national  market 
system. 

Originally,  to  prevent  the  use  of 
preferencing  to  facilitate  program 
trading,  the  CSE  agreed  to  limit  to  60  the 


M5U.S.C.  7es(b)(l)(19e8). 

M7  CFR  240.19b-«  (1992). 

'  See  Securities  Exchange  Act  Release  No  32170 
(April  19.  1993),  58  FR  22006. 

*Id. 

'  See  letter  from  Robert  Ackerman,  Vice 
President,  Regulation,  The  Cincinnati  Stock 
Exchange,  to  Elizabeth  MacGregor.  Branch  Chief, 
Division  of  Market  Regulation,  Office  of  the 
National  Market  System,  Commission,  dated  April 
29,  1993. 

*  See  Securities  Exchange  Act  Release  No.  28866 
(February  7,  1991),  56  FR  5854. 

'  See  Securities  Exchange  Act  Release  No.  29524 
(August  5. 1991),  56  FR  38160.  See  also  Securities 
Exchange  Act  Release  Nos.  30353  (February  7, 
1992),  57  FR  5918;  31011  (August  7,  1992),  57  FR 
38704. 


number  of  issues  that  a  Designated 
Dealer  could  preference."  On  October 
30,  1991  and  June  15,  1992.  the 
Commission  issued  orders  granting  CSE 
requests  to  increase  the  limit  on  the 
number  of  issues  a  Designated  Dealer 
could  preference  from  60  to  125.  and 
from  125  to  250.^  As  a  condition, 
however,  of  granting  these  orders,  the 
CSE  agreed  to  provide  the  commission 
with  the  following  information:  (1)  A 
list  indicating  how  may  Designated 
Dealers  are  preferencing  in  more  than 
sixty  issues:  (2)  a  list  identifying,  in 
each  such  case,  the  issues  being 
preferenced;  and  (3)  reports  indicating 
the  volume  of  preferenced  trades  in 
each  issue.  Further,  the  CSE  agreed  that, 
if  the  Commission  so  requested,  it 
would  provide  available  information 
relating  to  specific  time  intervals,  and  it 
would  not  use  dealer  preferencing  for 
index  arbitrage  purposes  until  permitted 
by  the  Commission.'" 

III.  Discussion 

The  Commission  finds  that  the 
proposal  to  extend  the  CSE's 
preferencing  rule  for  one  year  is 
consistent  with  the  provisions  of  section 
6(b)  of  the  Act  in  general,  and  in 
particular,  furthers  the  objective  of 
section  6(b)(5)  because  it  will  promote 
just  and  equitable  principles  of  trade 
and  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system. 
Approval,  however,  is  contingent  upon 
the  CSE  abiding  by  the  conditions  set 
out  above  and  to  providing  the 
information  described  above.  Approval 
also  is  conditioned  upon  the  CSE 
providing  the  Commission,  for  each 
month  of  the  pilot  program,  with 
information  on  the  total  preferenced 
share  and  transaction  volume  and  what 
percentage  of  total  CSE  share  and 
transaction  volume  the  preferenced 
volume  represents. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30di  day  after  the  date  of 
publication  and  notice  of  filing  of  the 
initial  proposal."  The  Commission 
believes  that  the  accelerated  approval 
will  avoid  an  unnecessary  interruption 


'See  Securities  Exchange  Act  Release  No.  28866 
(February  7,  1991),  56  FR  5854. 

*  See  Securities  Exchange  Act  Release  Nos.  29685 
(October  30,  1991),  56  FR  56676;  and  30809  ()une 
15.  1992),  57  FR  27990. 

<°/d  To  date,  the  CSE  has  proviiled  the 
Commission  with  conHdential  information 
regarding  the  number  of  Designated  Dealers 
preferencing  in  more  than  sixty  issues,  the  total 
preferenced  share  and  transaction  volume,  and 
what  percentage  of  total  share  and  transaction 
volume  the  preferenced  volume  represents. 

"Securities  Exchange  Act  Release  No.  32170 
(April  19,  1993).  58  FR  22006. 
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to  participating  deelers  while  allowing 
the  CSE  and  the  Commission  to 
continue  to  evaluate  the  impact  of 
preferencing  on  the  national  market 
system. 

IV.  Conclusion 

Based  on  the  foregoing,  the 
Commission  has  concluded  that  the 
proposal  to  extend  the  pilot  for  one  year 
is  consistent  with  the  requirements  of 
the  Act  and  that  it  is  appropriate  to 
approve  the  proposal. 

It  is  Therefore  ordered.  Pursuant  to 
section  10(b)(2)  of  the  Act.  that  the 
ptoposal  to  extend  the  pilot  for  a  year 
until  May  7. 1994.  be.  and  hereby  is. 
approved. 

t'ot  the  Commission,  by  the  Division  of 
Merket  Regulation,  pursuant  to  delegated 
authority.  17  CTR  200.3(>-3(a)(12J. 
(otulhaii  G.  Kalz. 
Secretary. 

IFRDoc.  93-11340  Filed  5-12-93;  8;45  am) 
filUJNO  CODE  wto-ei-H 
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(Rial.  No.  IC-19462;  File  No.  812-«342] 

Glenbrook  Life  and  Annuity  Company, 
etal. 

Mj.y  6,  1993. 

A(^ENCY:  Securities  and  Exchange 
Cdmmission  (the  "Commission"). 
ACTION:  Notice  of  Apphcation  for 
Exemption  under  the  Investment 
Qimpany  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Glenbrook  Life  and  Annuity 
Company  (the  "Company"),  Glenbrook 
Life  and  Annuity  Company  Variable 
Aanuity  Account  (the  "Variable 
Account"),  and  Allstate  Life  Financial 
Services.  Inc.  ("Underwriter") 
(collectively,  the  "Applicants"). 
RdLEVANT  1B40  ACT  SECmONS:  Order 
recuested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)(C) 
anid  27  (c)(2)  of  the  1940  Act. 
SUMMAHY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Company  to 
deduct  from  the  assets  of  the  Variable 
Account  a  mortality  and  expense  risk 
charge  under  certain  flexible  premium 
deferred  variable  annuity  contracts  (the 
"Contracts"). 

Rl^NG  DATE:  The  application  was  filed 
on  April  9. 1993. 

HEARMG  OR  NOTIFICATION  OF  HEARING:  An 
orier  granting  the  application  will  be 
issued  unless  tlie  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SECs  Secretary 
and  serving  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Haaring  requests  should  be  received  by 
tiie  SEC  by  5:30  p.m.  on  June  2.  1993. 


and  should  be  accompanied  by  proof  of 
service  on  Apphcants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  WTiting  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretar)'.  Secxirities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549. 
Applicants,  c/o  Glenbrook  Life  and 
Annuity  Company.  3100  Sanders  Road, 
Northbrook,  Illinois  60062. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Ujvari.  Accountant,  or 
Wendell  M.  Faria.  Deputy  Chief,  at  (202) 
272-2060.  Office  of  Insurance  Products. 
Division  of  Investment  Management. 
SUPPLEMENTARY  WFORMATION:  Following 
is  a  summary  of  the  apphcation.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  Ufe 
insurance  company  incorporated  under 
the  laws  of  Illinois  in  1992,  and 
originally  organized  under  the  laws  of 
Indiana  in  1965.  The  Company  is  a 
wholly  owned  subsidiary  of  All-state 
Life  Insurance  ("Allstate  Life"),  a  stock 
life  insurance  company  incorporated 
under  the  laws  of  IlUnois.  Allstate  Life 
is  a  wholly  owned  subsidiary  of  All 
state  Insurance  Company  ("Allstate"),  a 
stock  property-liabihty  insurance 
company,  also  incorp>orated  under  the 
laws  of  Illinois.  The  Company's 
products,  individual  annuities  and  life 
insurance,  have  been  approved  by  the 
various  states  where  offered. 

2.  The  Variable  Account  was 
established  as  a  segregated  investment 
account  on  December  15. 1992.  The 
Variable  Account  is  registered  as  a  unit 
investment  trust  under  the  1940  Act  and 
functions  as  a  facility  through  which  to 
set  aside  and  invest  assets  attributable  to 
the  Contracts.  In  accordance  with 
Illinois  law  and  the  terms  of  the 
Contracts,  the  income,  gains  and  losses 
of  the  Variable  Account  are  credited  to 
or  charged  against  the  amounts 
allocated  to  it  in  accordance  with  the 
Contracts,  without  regard  to  any  other 
income,  gains  or  losses  of  any  other  sub- 
account or  arising  out  of  any  other 
business  that  the  Company  may 
conduct 

3.  Purchase  payments  may  be 
allocated  to  one  or  more  of  the  sub- 
accounts of  the  Variable  Account.  Each 
sub-account  invests  solely  in  shares  of 
a  registered  open-end  management 
investment  company.  Shares  of  such 


investment  company  will  be  sold  to  the 
Variable  Account  at  net  asset  value  and 
will  be  issued  under  an  open  account 
arrangement  without  the  use  of  stock 
certificates. 

4.  The  Variable  Account  will  offer 
Contracts  that  are  designed  for  use  by 
individuals  in  retirement  plans  which 
qualify  for  special  federal  income  tax 
treatment  under  Sections  219,  401.  403. 
408  or  457  of  the  Internal  Revenue  Code 
("qualified"  plans)  and  in  retirement 
plans  which  do  not  qualify  for  special 
tax  treatment  under  those  Sections 
("non-qualified"  plans). 

5.  Allstate  Life  Financial  Services, 
Inc.  ("ALFS")  is  the  principal 
underwriter  of  the  Contracts.  ALFS  is  a 
wholly  owned  subsidiary  of  Allstate 
Life.  ALFS  has  an  application  for 
registration  pending  with  both  the 
Seciirities  and  Exchange  Commission 
and  the  National  Association  of 
Securities  Dealers,  Inc.  ALFS  will  be 
registered  with  the  SEC  and  a  member 
of  the  NASD  prior  to  offering  and  selling 
any  Contracts. 

6.  The  Contracts  have  no  front-end 
sales  load  deducted  from  premium 
payments.  Surrenders  in  the  first 
Contract  year  are  subject  to  a  contingent 
deferred  sales  load  of  7%  of  the 
amounts  withdrawn  or  surrendered.  The 
applicable  contingent  deferred  sales 
load  decreases  by  1%  per  year  until 
after  the  sixth  contract  year  when  there 
is  no  contingent  deferred  sales  load.  Up 
to  10%  of  the  Contract's  accumulation 
value  on  the  surrender  date  can  be 
withdrawn  in  any  contract  year  without 
charge. 

7.  The  Company  reserves  the  right  to 
deduct  state  premium  taxes  or  other 
similar  policy-holder  taxes  relative  to 
the  Contract  (collectively  referred  to  as 

"premium  taxes")  (1)  at  the  payout  start 
date,  or  (2)  when  a  total  withdrawal 
occurs. 

8.  The  Company  will  deduct  annually 
a  contract  maintenance  charge  of  $30.00 
from  each  owner's  contract  value  to 
reimburse  the  Company  for  its  costs  In 
maintaining  each  Contract  and  the 
Variable  Account  The  annual  contract 
maintenance  charge  will  be  deducted  on 
each  contract  anniversary  dale.  After  the 
payout  start  date,  a  pro  rata  share  of  the 
annual  contract  maintenance  charge 
will  be  deducted  from  each  income 
payment.  The  Company  will  also  deduct 
an  administrative  expense  charge  which 
is  an  amount  equal  on  an  annual  basis 
to  .10%  of  the  daily  net  assets  in  the 
Variable  Account.  This  charge  is 
designed  to  cover  actual  administrative 
expenses  which  exceed  the  revenues 
from  the  contract  maintenance  charge. 
The  Company  does  not  intend  to  profit 
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from  either  the  contract  maintenance 
charge  nor  administrative  charge. 

9.  The  Company  will  deduct  a  daily 
mortality  and  expense  risk  charge  at  an 
effective  annual  rate  of  1.25%  of  the 
value  of  the  Variable  Account,  of  which 
.85%  is  attributable  to  the  Company's 
assumption  of  mortality  risks  and  .40% 
to  the  assumption  of  expense  risks. 

10  The  mortality  risk  arises  from  the 
Company's  guarantee  to  cover  all  death 
benefits  and  to  make  income  payments 
in  accordance  with  the  income  payment 
tables,  thus,  relieving  the  annuitants  of 
the  risk  of  outliving  funds  accumulated 
for  retirement  and  for  the  risk  that  the 
contract  value  will  be  less  than  the 
death  benefit  prior  to  the  payout  start 
date.  The  expense  risk  arises  from  the 
possibility  that  the  contract 
maintenance  charge  and  the 
administrative  expense  charge,  which 
are  not  guaranteed  to  increase,  will  be 
insufficient  to  cover  actual 
administrative  expenses. 

Applicants  Legal  Analysis 

1.  Applicants  are  requesting  relief 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act.  Sections  26(a)  and  27(c)(2) 
are  intended  to  provide  for  the 
protection  of  the  assets  of  investment 
companies  that  issue  periodic  payment 
plan  certificates.  Specifically,  Section 
26(a)(2)(C)  prohibits  any  payment  to  the 
depositor  or  principal  underwriter 
except  a  fee,  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe,  for  bookkeeping  and 
other  administrative  services.  Section 
27(c)(2)  prohibits  the  issuer  of  a 
periodic  payment  plan  certificate,  and 
any  depositor  or  underwriter  for  the 
issuer,  from  selling  periodic  payment 
plan  certificates  under  all  proceeds  of 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  acting 
as  trustee  or  custodian,  and  held  under 
an  indenture  or  agreement  containing 
specified  provisions. 

2.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  under 
the  Contracts  is  consistent  with  the 
protection  of  investors,  and  maintain 
that  it  is  a  reasonable  and  proper 
insurance  charge.  In  return  for  this 
charge,  the  Company  guarantees  against 
certain  risks  in  the  Contracts.  The 
Company  represents  that  the  mortality 
and  expense  risk  charge  is  reasonable  in 
amount  as  determined  by  industry 
practice  with  respect  to  comparable 
annuity  products.  This  representation  is 
based  upon  the  Company's  analysis  of 
publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  existence  of  charge  level 
guarantees  and  guaranteed  annuity 


rates.  The  Company  will  maintain  at  its 
home  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail,  the  products  analyzed 
and  the  methodology  and  results 
underlying  this  representation. 

3.  If  the  charges  deducted  are 
insufficient  to  cover  the  Company's 
mortality  costs  and  excess  expenses,  the 
Company  will  bear  the  loss;  conversely, 
if  the  charges  are  more  than  sufficient, 
the  Company  will  retain  the  balance  as 
profit  which  would  be  available  for  any 
proper  corporate  purpose,  including, 
but  not  limited  to,  payment  of 
distribution  expenses.  The  Company 
currently  expects  a  profit  from  this 
charge. 

4.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  all  costs  related  to  distributing 
the  Contracts.  If  a  profit  is  realized  from 
the  mortality  and  expense  risk  charge, 
all  or  a  portion  of  such  profit  may  be 
viewed  as  being  o^set  by  distribution 
expenses  not  reimbursed  by  the 
withdrawal  charge.  The  Company  has 
concluded,  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
Contract  Owners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  administrative 
offices  and  will  be  available  to  the 
Commission  upon  request. 

5.  Applicants  further  represent  that 
the  Variable  Account  will  only  invest  in 
investment  management  companies 
which  undertake,  in  the  event  that  it 
should  adopt  any  plan  under  Rule 
12b-l  to  finance  distribution  expenses, 
to  have  a  board  of  directors  (or  trustees), 
a  majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  plan  under  Rule  12b-l  to 
finance  distribution  expenses. 

Conclusion 

Applicatants  believe  that  the 
requested  exemption  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  a  mortality  and  expense  risk 
charge  under  the  Contracts  meets  the 
applicable  statutory  standards  in  section 
6(c)  of  the  1940  Act.  Applicants  assert 
that  the  requested  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lonathan  G.  KaU. 

Secretary. 

(FR  Doc.  93-11307  Filed  5-12-93;  8:45  am) 

BIUJNQ  CODE  W10-01-M 


[File  No.  81-912] 

Application  and  Opportunity  for 
Hearing:  Levi  Strausa  Associates  Inc. 

May  7. 1993. 

Notice  is  hereby  given  that  Levi 
Strauss  Associates  Inc.  (the 
"Applicant")  has  filed  an  application 
pursuant  to  section  12(h)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (the  "1934  Act"),  for  an  order 
exempting  the  Applicant  from 
registration  of  its  Class  L  stock  and  Class 
E  stock  under  section  12(g)  of  the  1934 
Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 

s  Notice  is  further  given  that  any 
interested  person,  not  later  than  June  7. 
1993.  may  submit  to  the  Commission  in 
writing  his  or  her  views  or  any 
substantial  facts  bearing  on  the 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington,  DC  20549.  and 
should  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reasoning  for  such  request,  and  the 
issues  of  fact  or  law  raised  by  the 
application  which  he  or  she  desires  to 
controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary 

[FR  Doc.  93-11341  Filed  5-12-93;  8:45  am) 

MLUNG  CODE  W1»-01-M 


iMI 


(ReleaM  No.  3S-2S808] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

May  7.  1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  hes/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
Statements  of  the  proposed 
tr8nsaction(s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  1,  1993  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
cartificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
low  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicatJon{s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Louisiana  Power  &  Light  Company  (70- 
7822) 

Louisiana  Power  &  Light  Company. 
317  Baronne  Street.  New  Orleans, 
Louisiana  70112  ("LP&L").  an  electric 
public-utility  subsidiary  company  of 
Entergy  Corporation,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  under  sections 
6(a).  7.  9(a)  and  10  of  the  Act  and  Rule 
50(a)(5)  thereunder  to  its  application- 
declaration  filed  with  this  Commission 
under  sections  6(a).  7.  9(a).  10,  12(c)  and 
12(d)  of  the  Act  and  Rules  42.  44.  50 
and  50(a)(5)  thereunder. 

By  orders  ("Orders")  dated  March  21. 

1991.  May  17.  1991.  May  29.  1991.  July 
1. 1991.  October  29.  1991.  March  6. 

1992.  July  16. 1992  and  December  29. 
1992  (HCAR  Nos.  25279.  25314.  25320, 
25341.  25398.  25485.  25584  and  25725. 
respectively),  the  Commission 
authorized  LP&L.  among  other  things, 
and  subject  to  certain  reservations  of 
jurisdiction,  through  December  31. 
1994,  to  enter  into  arrangements 
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("Agreement")  to  reimburse  LP&L  for 
the  costs  of.  or  to  finance,  the 
acquisition,  construction,  installation 
and  equipping  of  certain  solid  waste, 
sewage  disposal  and/or  pollution 
control  facilities  ("Facilities")  at  Unit  3 
of  LP&L's  Waterford  Steam  Electric 
Generating  Station,  whereby:  (1)  The 
Parish  of  St.  Charles.  Louisiana 
("Parish")  would  issue  and  sell  one  or 
more  series  of  its  revenue  bonds 
("Parish  Bonds"),  on  a  tax-exempt  basis, 
in  an  aggregate  principal  amount  not  to 
exceed  $200  million;  (2)  the  Parish 
would  use  the  proceeds  from  the  sale  of 
the  Parish  Bonds  to  purchase  the 
Facilities  from  LP&L;  (3)  LP&L  would 
simultaneously  repurchase  the  Facilities 
for  a  purchase  price  to  be  paid  in 
installments  sufficient  to  pay  the 
principal  of  and  premium,  if  any.  and 
interest  on  the  Parish  Bonds:  and  (4)  in 
order  to  secure  the  Parish  Bonds.  LP&L 
would  issue  and  pledge  up  to  $244 
million  aggregate  principal  amount  of 
its  first  mortgage  bonds  ("Collateral 
Bonds").  The  Orders  reserved  ' 
jurisdiction  over  LP&L's  proposal  to 
arrange  for  the  issuance  of  an 
irrevocable  letter  of  credit  and/or  secure 
an  insurance  policy,  either  or  both  in 
favor  of  the  trustee,  for  the  payments  of 
the  principal  of  and/or  premium  on  the 
Parish  Bonds. 

As  of  March  31,  1993,  there  remained 
unissued  and  unsold:  (1)  $106  million 
aggregate  principal  amount  of  Parish 
Bonds  ("Remaining  Parish  Bonds");  and 
(2)  $145.44  million  aggregate  principal 
amount  of  Collateral  Bonds  ("Remaining 
Collateral  Bonds"). 

LP&L  has  incurred  at  least  $156 
million  of  costs  for  the  Facilities  that 
qualify  for  tax-exempt  financing  under 
the  Internal  Revenue  Code  and  have  not 
yet  been  financed.  In  order  to  effect  this 
financing  on  a  tax-exempt  basis,  LP&L 
must  receive  an  allocation  from  the 
State  of  Louisiana  of  a  portion  of  the 
state's  private  activity  bond  volume  cap 
("Volume  Cap").  LP&L  does  not  expect 
to  receive  prior  to  July  1,  1993  Volume 
Cap  in  an  amount  sufficient  to  finance 
all  of  the  costs  it  has  incurred. 

Under  proposed  regulations  of  the 
Internal  Revenue  Service,  effective  July 
1.  1993.  the  applicable  timing 
requirement  under  the  Internal  Revenue 
Code  will  change  and  the  ability  to 
obtain  tax-exempt  pollution  control 
financing  for  the  Facilities  will  be  more 
limited  than  it  has  been  in  the  past. 
However,  the  tax  laws  will  permit  tax- 
exempt  refinancing  of  certain  debt 
issued  prior  to  July  1.  1993  to  reimburse 
LP&L  for  the  costs  of  the  Facilities, 
without  giving  effect  to  the  new 
restrictions. 


In  order  to  effect  such  tax-exempt 
refinancing,  LP&L  proposes:  (1)  To 
amend  the  Agreement  to  permit  the 
Parish  to  (a)  increase  the  amount  of 
Remaining  Parish  Bonds  to  be  issued  by 
$50  million  to  a  total  of  $156  million 
("Total  Parish  Bonds"),  (b)  issue  the 
Total  Parish  Bonds  on  either  a  tax- 
exempt  basis  or.  at  the  option  of  LP&L 
at  any  time  prior  to  July  1, 1993  (or  such 
later  effective  date  as  may  become 
applicable  for  regulations  proposed  by 
the  Internal  Revenue  Service),  on  a 
taxable  basis  ("Taxable  Parish  Bonds"), 
(c)  convert  or  refund  Taxable  Parish 
Bonds  with  tax-exempt  Parish  Bonds 
("Refunding  Parish  Bonds")  when  LP&L 
receives  additional  Volume  Cap  and  use 
the  proceeds  from  the  Refunding  Parish 
Bonds  to  retire  the  Taxable  Parish 
Bonds,  and  (d)  purchase  additional 
Facilities  for  repurchase  by  LP&L;  (2)  to 
increase  the  amount  of  Remaining 
Collateral  Bonds  to  be  issued  by  $70 
million  to  a  total  of  $215.44  million;  and 
(3)  to  convert  or  refund  and  reissue 
Collateral  Bonds  as  a  pledge  for  the 
Total  Parish  Bonds  subject  to  the  same 
limitations,  terms,  parameters  and 
conditions  as  described  in  this  post- 
effective  amendment  and  authorized  by 
the  Orders. 

LP&L  shall  not  enter  into 
arrangements  for  the  issuance  of 
Refunding  Parish  Bonds  (including  the 
issuance  of  any  related  Collateral 
Bonds)  to  refund  Taxable  Parish  Bonds 
(including  any  related  Collateral  Bonds) 
unless:  (1)  The  estimated  present  value 
savings  derived  from  the  net  difference 
between  interest  payments  on  a  new 
issue  of  comparable  securities  and  those 
securities  refunded  is.  on  an  after  tax 
basis,  greater  than  the  present  value  of 
all  repurchasing,  redemption,  tendering 
and  issuing  costs,  assuming  an 
appropriate  discount  rate,  determined 
on  the  basis  of  the  then  estimated  after 
tax  cost  of  capital  of  Entergy  and  its 
subsidiaries,  consolidated;  or  (2)  LP&L 
shall  have  notified  the  Commission  of 
the  proposed  refinancing  transaction 
(including  the  terms  thereof)  by  post- 
effective  amendment  hereto  and 
obtained  appropriate  supplemental 
authroization. 

The  Connecticut  Light  and  Power 
Company  (70-8078) 

The  Connecticut  Light  and  Power 
Company  ("CL&P"),  Selden  Street, 
Berlin.  Connecticut  06037,  and  electric 
public-utility  subsidiary  company  of 
Northeast  Utilities,  a  registered  holding 
company,  has  filed  an  application  under 
sections  9(a)  and  10  of  the  Act. 

The  proposed  transactions  relate  to 
the  financing  of  certain  expenses  of 
Great  Bay  Power  Corporation  ("Great 
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Bay")  formerly  known  as  EUA  Power 
Corporation  ("EUA  Power")),  a  debtor- 
in-possession  under  Chapter  11  of  the 
United  States  Bankruptcy  Code, 
including  its  share  of  the  costs  relating 
to  the  op>eration  of  the  Seabrook  Nuclear 
Power  Plant  ("Seabrook"),  a  nuclear 
plant  located  in  New  Hampshire.  Great 
Bay  owns  a  12.1324%  joint  interest  in 
Seabrook. 

By  orders  dated  September  26, 1991 
(HCAR  No.  25386)  and  August  21, 1992 
(HCAR  No.  25609)  ("1992  Order"),  the 
Commission  authorized  certain 
fmancing  transactions  among  EUA 
Power.  CLAP,  The  United  Illuminating 
Company  ("United"),  an  exempt  public 
utility  holding  company,  and  the 
OfDcial  Committee  of  Bondholders  of 
EUA  Power  ("Bondholders  Committee") 
(collectively.  "Parties").  The  1992  Order 
approved  a  certain  July  1992  Stipulation 
and  Consent  Order  ("Second 
Stipulation")  authorizing  monthly 
advances  by  CL&P  and  United  to  EUA 
Power  for  an  aggregate  amount  not  to 
exceed  $22  million;  however,  the 
Second  Stipulation  will  never  become 
effective  because  certain  conditions  to 
its  effectiveness  cannot  be  satisHed. 

The  Parties  have  entered  into  a 
Stipulation  and  Consent  Order  For 
1993-1994  Financing  By  Participating 
Joint  Owners  ("Third  Stipulation"), 
pursuant  to  which  CL&P,  United,  and 
subject  to  further  Commission 
authorization,  additional  joint  owners  of 
Seabrook  ("Participating  Joint  Owners") 
will  make  monthly  advances  ("Third 
Advances")  to  the  Seabrook  disbursing 
agent  in  an  aggregate  amount  not  to 
exceed  $20  milUon  ("Third 
Commitment")  outstanding  at  any  one 
time.  The  Third  Stipulation  was 
approved  by  the  United  Stales 
Bankruptcy  Court.  District  of  New 
Hampshire  on  March  5, 1993.  The 
participation  of  CL&P  and  United  under 
the  Third  Stipulation  will  be  60%  and 
40%,  respectively.  The  obligations  of 
the  Participating  Joint  Ovmers  under  the 
Third  Stipulation  are  several  and  will 
not  exceed  such  Participating  Joint 
Owner's  proportionate  share  of  the 
Third  Commitment.  CL&P  proposes  and 
requests  authority  to  make  monthly 
advances,  through  March  31. 1995.  up 
to  $12  million. 

Third  Advances  will  be  used  by  Great 
Bay  first  to  repay  any  alternative  debtor- 
in-possession  Hnancing,  and  to  pay 
Great  Bay's  share  of  Seabrook  expenses, 
and  for  certain  other  permitted 
expenses.  Great  Bay  will  repay  all  Third 
Advances,  interest,  fees,  expenses  and 
other  obligations  no  later  than  360  days 
after  the  date  of  the  First  advance  (unless 
such  date  is  extended  upon  the  written 
consent  of  all  Participating  Joint 


Owners)  or  earlier  upon  the  occurrence 
of  certain  events  described  in  the  Third 
Stipulation.  All  Third  Advances  will 
bear  interest  at  a  rate  per  annum  equal 
to  the  sum  of  the  base  rate  of  the  First 
National  Bank  of  Boston,  as  in  effect 
from  time  to  time,  plus  7  percent  per 
annum  ("EffiBctive  Interest  Rate").  As  of 
April  13,  1993,  the  Effective  Interest 
Rate  would  be  13.0%.  Ail  obligations  of 
Great  Bay  to  reimbuirse  the  Third 
Advances  and  to  pay  interest,  costs  and 
expenses  will  be  secured  by  a  lien  on  all 
property  of  Great  Bay's  bankruptcy 
estate  ranking  prior  to  all  other  hens, 
and,  except  as  otherwise  provided  in  the 
Third  Stipulation,  entitled  to  a  payment 
priority  over  any  and  all  other  claims, 
including  administrative  expenses. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathui  G.  Katz, 
Secretary. 
[FR  Doa  93-11342  Filed  5-12-93;  8:45  am] 
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[File  Na  500-1] 

Technlgen  Corporation;  Order 
Directing  Suspension  of  TracHng 

May  7. 1993. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  current  information 
concerning  the  seciuities  of  Technigen 
Corporation  and  that  questions  have 
been  raised  about  the  adequacy  and 
accuracy  of  publicly  disseminated 
information  concerning,  among  other 
things,  certain  contracts  or  agreements 
between  Technigen  Corporation  and 
others;  whether  Technigen  Corporation, 
its  officers  or  affiliates  have  distributed 
and  are  distributing  securities  in 
violation  of  the  registration  provisions 
of  the  Securities  Act  of  1933;  and  the 
beneficial  ownership  of  Technigen 
Corporation  securities  being  distributed. 

Therefore,  it  is  Ordered.  Pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the 
securities  of  Technigen  Corporation, 
over-the-counter,  on  NASDAQ  or 
otherwise,  is  suspended  for  the  period 
from  5:15  p.m.  EDT.  May  7. 1993 
through  5:15  p.m.  EDT.  on  May  21, 
1993. 

By  the  Commission, 
lonathan  G.  Katx, 

Secretary. 

IFR  Doc.  93-11343  Filed  5-12-93;  8:45  am) 
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DEPARTMENT  OF  STATE 
[PwtMIc  Notice  1806] 

Study  Group  7  of  the  U.S.  Organization 
for  the  international  Radio 
Consultative  Committee  (CCIR); 
iMeeting 

The  E)epartment  of  State  announces 
that  Study  Group  7  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (COR)  will 
hold  an  open  meeting  May  27, 1993  in 
Building  44,  room  212,  at  the  Johnson 
Space  Center,  Houston,  Texas.  The 
meeting  will  commence  at  8:30  a.m. 

Study  Group  7  deals  with  matters 
relating  to  the  space  research  systems 
and  standard  frequency  and  time 
systems.  The  purpose  of  the  meeting  is 
to  review  the  results  of  the  recent 
meetings  of  each  of  the  Study  Group  7 
Working  Parties,  plan  for  the  Study 
Group  meeting  in  October  and  develop 
plans  for  future  work  in  the  Working 
Parties. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Those  planning  to  attend  the 
meeting  should  contact  N&.  Roger 
Andrews.  (703)  834-5600  for  further 
information. 

Dated:  May  4. 1993. 
Warrco  G.  RkJkarda, 
Chairman,  U.S.  OCWNationa]  Committee. 
IFR  Doc  93-11365  Filed  5-12-93;  8:45  am) 
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Bureau  of  Oceans  and  IntemaUonal 
Environmental  and  Scientific  Affairs 

[Public  Notice  1807] 

Certifications  Pursuant  to  Section  609 
of  Public  Law  101-162 

SUMMARY:  On  April  30. 1993.  the 
E)epartment  of  State  certified  pursuant 
to  section  609  of  Public  Law  101-162, 
that  8  countries  with  commercial 
shrimp  trawl  fisheries  in  the  Gulf  of 
Mexico,  Caribbean  and  Western  Atlantic 
Ocean  (Belize,  Brazil.  Colombia, 
Guyana.  Mexico,  Nicaragua.  Panama, 
and  Venezuela)  have  adopted  programs 
to  reduce  the  incidental  capture  of  sea 
turtles  in  such  fisheries  comparable  to 
the  program  in  effect  in  the  United 
States.  The  Department  certified  that  the 
fishing  environment  in  two  other 
countries  (Costa  Rica  and  Guatemala) 
does  not  pose  a  threat  of  the  incidental 
taking  of  sea  turtles  protected  under 
PubUc  Law  101-162.  The  Department 
was  unable  to  issue  certifications  for 
four  countries  (Honduras.  Suriname, 
Trinidad  and  Tobago,  and  French 
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Guiana)  and.  as  a  result,  these  four 
countries  are  subject  to  a  ban  on  shrimp 
imports  to  the  United  States  effective 
May  1.  1993.  pursuant  to  PubHc  Law 
101-162. 

EFFECTIVE  DATE:  May  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bill  Gibbons-Fly,  Office  of  Fisheries 
Affairs.  Bureau  of  (Dceans  and 
International  Environmental  and 
Scientific  Affairs.  Department  of  State. 
Washington.  IX  20520-7818;  telephone: 
(202) 647-3940. 

SUPPLEMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  shrimp  from  certain  nations 
unless  the  President  certifies  to  the 
Congress  by  May  1  of  each  year  either: 
(1)  That  the  harvesting  nation  has 
adopted  a  program  governing  the 
incidental  capture  of  sea  turtles  in  its 
commercial  shrimp  fishery  comparable 
to  the  program  in  effect  in  the  United 
States;  or  (2)  that  the  fishing 
environment  in  the  harvesting  nations 
does  not  pose  a  threat  of  the  incidental 
taking  of  sea  turtles.  The  President  has 
delegated  the  authority  to  make  this 
certification  to  the  Department  of  State. 
Revised  State  Department  guidelines  for 
making  the  required  certifications  were 
published  in  the  Federal  Register  on 
February  18,  1993  (58  FR  9015). 

The  countries  subject  to  the 
provisions  of  PubHc  Law  101-162 
include  Belize.  Brazil,  Colombia.  Costa 
Rica,  French  Guiana  (EC),  Guatemala, 
Guyana,  Honduras,  Mexico,  Nicaragua, 
Panama,  Suriname,  Trinidad  and 
Tobago,  and  Venezuela.  On  April  30, 
1993,  the  Department  of  State  certified 
that  10  of  the  14  affected  countries  have 
ilnet,  for  the  current  year,  the 
requirements  of  the  law.  The  countries 
that  received  a  certification  were  Belize, 
Brazil.  Colombia.  Costa  Rica. 
Guatemala.  Guyana.  Mexico.  Nicaragua, 
Panama,  and  Venezuela.  Of  these,  the 
Department  certified  that  the  fishing 
environment  in  Costa  Rica  and 
Guatemala  does  not  pose  a  threat  of  the 
incidental  taking  of  sea  turtles  protected 
in  Public  Law  101-162.  (In  both  these 
countries,  the  commercial  shrimp  trawl 
fleet  operates  exclusively  in  the  Pacific 
Ocean  with  no  activity  on  the  Caribbean 
side.)  The  Department  certificated  that 
the  other  eight  countries  have  adopted 
a  program  to  reduce  the  incidental 
capture  of  sea  turtles  in  the  commercial 
shrimp  trawl  fishery  comparable  to  the 
U.S.  program. 

The  Department  was  unable  to 
provide  a  certification  for  the  following 
countries:  Honduras,  Trinidad  and 
Tobago,  Suriname,  and  French  Guiana. 
As  a  resuh.  shrimp  imports  from 
Hpnduras,  Trinidad  and  Tobago,  and 


Suriname  are  prohibited  pursuant  to 
Public  Law  101-162  effective  May  1, 
1993.  The  ban  on  shrimp  imports  from 
French  Guiana  which  has  been  in  effect 
since  May  1. 1992,  will  remain  in  effect. 

In  implementing  the  ban  on  shrimp 
imports  from  Honduras,  Trinidad  and 
Tobago,  and  Suriname,  any  shipment 
with  a  recorded  date  of  export  prior  to 
May  1.  1993,  will  be  allowed  entry  into 
the  United  States  even  if  it  arrives  on  or 
after  May  1,  1993.  That  is,  shipments  in 
transit  prior  to  the  effective  date  of  the 
ban  are  not  barred  from  entry.  Second, 
the  ban  is  not  intended  to  apply  to 
shrimp  produced  by  aquaculture  or  to 
shrimp  harvested  in  the  Pacific  Ocean 
since  the  harvesting  of  such  shrimp 
does  not  pose  a  threat  of  the  incidental 
taking  of  sea  turtles  protected  by  Public 
Law  101-162.  Therefore,  the 
Department  has  developed  an  Exporter's 
Declaration  and  Government 
Certification  (Department  of  State  form 
DSP-121)  to  allow  continued  entry  into 
the  U.S.  of  shrimp  from  any  country  that 
did  not  receive  a  certification  if  such 
shrimp  was  either  produced  by 
aquaculture  or  harvested  in  the  Pacific 
Ocean.  Shipments  of  such  shrimp  from 
any  of  the  countries  subject  to  this  ban 
will  be  allowed  entry  into  the  United 
States  provided  that,  in  addition  to 
meeting  all  other  requirements  for  entry, 
they  are  accompanied  by  a  completed 
DSP-121.  Details  of  the  Exporter's 
Declaration  and  Government 
Certification  were  published  in  the 
Federal  Register  on  April  29, 1993  (58 
FR  26025). 

Dated:  May  4,  1993. 
David  A.  Colson, 

Deputy  Assistant  Secretary.  Oceans  and 
Fisheries  Affairs. 

IFR  Doc.  93-11289  Filed  5-12-93;  8:45  am) 
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TENNESSEE  VALLEY  AUTHORITY 

Chip  Mill  Terminals  on  the  Tennessee 
River — Record  of  Decision 

AGENCY:  Tennessee  Valley  Autliority. 
ACTION:  Issuance  of  the  Record  of 
Decision  for  TVA's  Environmental 
Impact  Statement.  "Chip  Mill  Terminals 
on  the  Tennessee  River". 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
Section  5.4.9  of  TVA's  implementing 
procedures.  45  FR  54111-54115  (1980). 
that  TVA  has  decided  to  adopt  the 
preferred  alternative  identified  in  its 
final  environmental  impact  statement 
(EIS).  "Chip  Mill  Terminals  on 
Tennessee  River.'This  final  EIS  was 


made  available  to  the  public  on  March 
4, 1993.  TVA  has  decided  to  deny  all 
requests  associated  with  these  proposed 
chip  mill  terminals. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
M.  Loney.  Project  Director.  Chip  Mill 
Environmental  Impact  Statement, 
Tennessee  Valley  Authority,  601 
Summit  Hill  Drive,  OCH  IE,  Knoxville, 
Tennessee  37902,  or  by  calling  (615) 
632-3012.  Copies  of  the  final  EIS  may 
be  obtained  from  M.  Paul  Schmierbach, 
Manager,  Environmental  Quality  Staff, 
Tennessee  Valley  Authority.  400 
Summit  Hill  Drive.  WT  8B,  Knoxville, 
Tennessee  37902-1499. 
SUPPLEMENTARY  INFORMATION:  In  1990 
and  1991,  TVA  received  requests  from 
three  companies  proposing  to  build 
barge  terminals  on  a  12-mile  stretch  of 
the  Tennessee  River  in  Alabama  and 
Tennessee.  These  terminals  would  serve 
adjacent  wood  chip  mills.  The  requests, 
in  order  of  receipt,  were  from  Parker 
Towing  Company,  Donghae  Pulp 
Company  of  Alabama,  and  Boise 
Cascade  Corporation.  Requests  were 
also  received  from  Canal  Chip 
Corporation,  but  this  company  and 
Parker  Towing  decided  to  proceed 
jointly  with  the  Parker  Towing  proposal. 

In  1990,  Parker  Towing  was  selected 
by  the  Nickajack  Port  Authority  to  lease 
and  operate  the  Port  of  Nickajack  which 
is  located  within  the  city  limits  of  New 
Hope,  Tennessee,  at  Tennessee  River 
Mile  424.0.  Parker  Towing  proposed  to 
build  additional  barge  mooring  facilities 
and  a  covered  conveyor  to  load  chips  at 
the  port.  This  requires  TVA's  approval 
under  Section  26a  of  the  TVA  Act 
because  it  would  be  an  obstruction 
affecting  navigation,  fiood  control,  or 
public  lands  on  the  Tennessee  River.  In 
addition,  Parker  Towing  proposed  to 
build  a  chip  mill  on  Nickajack  Port 
Industrial  Park  property  which  was 
previously  owned  by  the  United  States 
and  under  TVA's  custody  and  control 
(TVA  property).  TVA  approval  is 
needed  to  locate  in  the  industrial  park 
under  the  terms  of  TVA's  agreement 
with  the  Port  Authority.  In  order  for  a 
chip  mill  to  be  located  in  the  park,  TVA 
would  also  have  to  waive  small 
manufacturing  development  standards, 
which  TVA  and  the  Port  Authority 
established  for  the  industrial  park  when 
TVA  transferred  the  property  to  the  Port 
Authority. 

Donghae  applied  for  Section  26a 
approval  for  a  barge  terminal  to  be 
located  near  Bridgeport,  Alabama,  at 
Tennessee  River  Mile  412.5.  In  addition, 
Donghae  requested  an  easement  across 
2.4  acres  of  TVA  property  to  access  the 
terminal  from  its  chip  mill  facility.  TVA 
was  also  asked  to  provide  a  new 
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electrical  delivery  point  so  that  the 
North  Alabama  Electric  Corporation 
(xiuid  supply  electricity  to  the  facility. 
The  chip  mill  facility  itself  would  be 
located  on  private  property  and  could 
be  constructed  without  TVA  approval. 
However,  as  configured,  the  facility 
would  impact  a  jurisdictional  wetland 
and  would  require  the  approval  of  the 
U.S.  Army  Corps  of  Engineers  (Corps). 

Boise  Cascade  requested  Section  26a 
approval  for  a  barge  terminal  to  be 
located  across  the  river  from  South 
Pittsburg,  Tennessee,  and  within  the 
city  limits  of  New  Hope.  Tennessee,  at 
Tennessee  River  Mile  418.4.  In  addition. 
Boise  Cascade  requested  ail  easement 
across  1.25  acres  of  TV' A  property  to 
access  the  terminal  from  its  chip  mill 
facility.  This  facility  would  also  be 
located  on  private  property  and  can  be 
constructed  without  TVA's  approval. 
However,  an  access  road  to  the  facility 
would  impact  a  jurisdictional  wetland 
and  would  require  a  Corps  permit. 

In  addition  to  wetland-related 
approvals  under  Section  404  of  the 
Clean  Water  Act  (assuming  Donghae 
and  Boise  Cascade  do  not  avoid  the 
wetlands  on  their  property).  Corps 
approval  of  the  three  proposed  barge 
terminals  is  required  under  Section  10 
of  the  Rivers  and  Harbcws  Act  of  1899. 
The  Corps  chose  to  cooperate  in  the 
preparation  of  the  EIS  evaluating  these 
lequests  because  of  its  permit 
r(!sponsibi]ities.  The  U.S.  Fish  and 
Wildlife  Service  (Service)  also  decided 
tu  cooperate  in  the  preparation  of  the 
EIS  because  of  the  potential  impacts  to 
fish  and  wildlife  resources,  including 
endangered  and  threatened  species.  The 
Service  subsequently  determined  that 
because  of  increased  timber  harvesting, 
approval  of  any  of  the  requests  would 
likely  jeopardize  the  continued 
twistence  of  16  or  17  listed  species  and 
would  result  in  the  destruction  or 
ndverse  modiHcation  of  designated 
critical  habitat  for  three  species 
(depending  on  the  alternative). 

Public  Invoivemenl  and  Review  Process 

Opportunities  for  public  review  of 
and  involvement  in  TVA's 
consideration  of  the  barge  terminal  and 
land  use  requests  have  been  extensive. 
P.^or  to  the  decision  to  prepare  an  EIS 
evaluating  all  three  proposals,  TVA  and 
the  Corps  had  prepared  and  released  for 
public  comment  an  environmental 
assessment  on  the  Oonghae  proposal. 
The  agencies  also  held  separate  public 
meetings  on  the  Dongliae  and  Parker 
Towing  proposals  that  were  attended  by 
a  total  of  430  people.  (The  Boise 
Cascade  proposal  had  not  yet  been 
received.) 


Initially  very  few  people  objected  to 
the  Donghae  proposal.  EPA  voiced 
coQcems  about  potential  impacts  to 
wetlands  on  Donghae's  site,  but  these 
were  resolved  to  EPA's  satisfaction  and 
were  withdrawn.  However,  following 
the  Parker  Towing  meeting.  TVA 
received  over  200  letters  objecting  to 
both  the  Parker  Towing  and  Donghae 
proposal,  largely  because  of  potential 
impacts  of  timbo'  harvesting  to  supply 
the  chip  mills.  Letters  were 
subsequently  received  from  both  EPA 
and  the  Service  demanding  that  an  EIS 
on  all  of  the  proposals  be  prepared  and 
that  this  EIS  evaluate  timber  harvesting 
impacts.  The  Service  also  asserted  that 
the  Endangered  Species  Act  required 
consideration  of  timber  harvesting 
impacts  and  that  consultation  was 
required  under  section  7  of  that  Act. 

in  light  of  the  growing  public  interest, 
the  comments  received,  and  the  desire 
to  promote  a  better  understanding  of  the 
potential  impacts  of  the  proposals  and 
timber  harvesting.  TVA  decided  to 
prepare  an  EIS.  A  Notice  of  Intent  to 
prepare  the  EIS  and  request  for 
comments  on  the  scope  of  the  EIS  was 
published  in  the  Federal  Register  (56 
FR  14410.  April  9,  1991).  Notice  was 
also  provided  directly  to  almost  450 
individuals.  TVA,  the  Corps,  and  the 
Service  held  a  public  scoping  meeting 
on  May  4, 1991,  in  South  Pittsburg, 
Tennessee.  Seventy  individuals 
attended  this  meeting,  and  the  agencies 
received  more  than  100  letters  providing 
comments  on  the  scope  of  the  EIS.  Most 
of  the  comments  focused  on  timber 
harvesting  issues  and  the  economic 
effects  of  the  chip  mills.  However,  a 
number  of  comments  were  also  received 
on  the  potential  truck  traffic  impacts  of 
the  proposals  and  on  TVA's  "authority" 
to  prepare  an  EIS  which  considered 
timber  harvesting  Lssues. 

A  draft  EIS  was  released  for  pniblic 
comment  on  June  16,  1992,  and  notice 
of  its  availability  was  announced  in  the 
Federal  Register  by  EPA  on  June  26. 
1992  (57  FR  28664).  The  agencies 
provided  an  extended  public  review 
period  (over  60  days)  and  held  two  day- 
long public  hearings  on  the  draft  EIS  in 
Chattanooga  and  South  Pittsburg, 
Tennessee,  respectively.  The  agencies 
received  1,200  written  responses,  and 
approximately  200  individuals  made 
statements  at  the  public  hearings.  All  of 
the  comments  received  were 
summarized  and  responded  to  in  the 
final  EIS.  These  comments  were 
considered  by  TVA  in  its  decision.  Most 
of  the  comments  addressed  potential 
timber  har\-esting  impacts.  However,  a 
large  number  of  people  commenting 
also  objected  to  TVA's  consideration  of 
alternatives  to  the  proposals  which 


evaluated  possible  timber  harvesting 
mitigation  measures.  These  latter 
commenters  asserted  that  TVA  lacked 
the  authority  to  consider  or  implement 
such  mitigation  measures.  A  limited 
number  of  comments  raised  concerns 
about  localized  impacts  of  the  chip 
mills  such  as  truck  traffic  and  noise. 

The  final  EIS  was  made  available  to 
the  public  on  March  4, 1993,  and  notice 
of  its  availabihty  was  announced  in  the 
Federal  Register  by  EPA  on  March  12, 
1993  (58  FR  13597).  As  required  by  the 
Corps  NEPA  procedures,  the  public  was 
provided  30  days  to  comment  on  the 
final  EIS.  These  comments  were 
considered  by  TVA  before  a  decision 
was  made  but  were  not  individually 
addressed. 

Alternatives  Considered 

The  following  alternatives  were 
evaluated  in  the  EIS  and  were 
considered  by  TVA  in  reaching  its 
decision: 

(1)  No  action  (denying  all  of  the 
reauests). 

(2)  Approving  one  or  more  of  the 
requests  with  typical,  "onsite" 
environmental  protection  conditions. 

(3)  Approving  one  or  more  of  the 
requests  with  both  onsite  environmental 
conditions  and  conditions  which  would 
reduce  the  risk  of  adverse  timber 
harvesting  impacts.  This  latter 
alternative  encompassed  three 
variations. 

(3a)  Under  Alternative  3a,  the  chip 
mill  operators  would  be  required  to 
purchase  timber  exclusively  from 
landowners  which  participated  in 
existing  federal  and  stats  forest 
management  programs,  and  from 
logging  operations  which  adhered  to 
forestry  best  management  practices 
(BMPs).  TVA  would  commit  additional 
resources  to  further  enhance  landowner 
participation  in  these  programs  with 
this  alternative. 

(3b)  Under  Alternative  3b,  TVA 
would  require  the  chip  mill  operators  to 
use  or  to  employ  loggers  who  use 
specifically  identified  environmental 
protection  measures  when  procuring 
timber  for  their  mills.  These  include 
BMPs  and  the  preparation  of  preharvest 
plans  which  identify  potentially 
impacted  sensitive  resources  such  as 
endangered  and  threatened  species, 
karst  features,  and  wetlands  and 
measures  to  protect  such  resources. 

(3c)  Under  Alternative  3c,  TVA 
proposed  to  approve  only  one  of  the 
requests  for  a  limited  5-year  term 
subject  to  certain  minimum  protection 
measures  and  such  additional 
protection  meas\ires  as  each  operator 
itself  identified  and  agreed  to  meet. 
During  this  5-year  period,  TVA  and 
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other  mterested  fsderal  and  state 
agencies  would  intensively  monitor  the 
timber  procurement  area  to  better 
ascertain  the  significance  of  the  impacts 
associated  with  harvesting  and  the 
success  of  employed  protection 
measures. 

Preferred  Alternative 

TVA'9  preferred  alternative  in  the 
final  EIS  was  AltMTiative  1,  no  action. 
TVA  identified  this  as  preferred  after 
weighing  the  potential  oenefits  of  the 
requests^with  the  likelihood  of 
substantial,  cumulative  localized 
impacts  and  the  risk  of  significant 
timber  harvesting  impacts.  During  the 
EIS  process,  TVA  staff  made  a  strong 
ieffort  to  reach  a  consensus  on  an 
approach  that  would  protect  the 
environment  while  allowing  expanded 
harvesting.  However,  positions  among 
interested  groups  (the  chip  mill 
operators,  forestry  associations,  state 
forest  management,  wildlife  and 
environmental  interest  groups)  were 
extremely  polarized  and  TVA  was 
unsuccessftil. 

The  environmental  organizations 
strongly  opposed  ahematives  which 
would  have  facilitated  the  construction 
of  any  of  the  chip  mills.  The  forest 
industry  groups,  as  well  as  the  state 
forest  management  agencies,  which  are 
critical  to  implementing  any 
conditioned  or  mitigatCKl  alternative, 
objected  to  establishing  any  mandatory 
harvesting  protection  measures.  A  group 
of  local  forest  industries  also  opposed 
chip  mill  operations  because  they 
considered  them  a  threat  to  their 
economic  viability.  The  chip  mill 
operators  either  op(x>sed  special 
limitations  on  their  timber  procurement 
activities  or  indicated  a  wilhngness  only 
ito  encourage  the  use  of  voluntary 
Iprotectio.ri  measures. 

Environmentally-Preferred  Alternative 

TVA  has  determined  that  there  is  no 
clear  environmentally  preferable 
alternative  here.  Alternative  1,  denying 
all  requests,  may  avoid  near-term 
intensified  timber  harvests  by  spreading 
these  out  over  time  and,  from  this 
standpoint,  is  environmentally 
preferable.  However,  denying  all  of  the 
requests  would  not  preclude  chip  mill 
operation  and  is  not  likely  to  prevent 
increased  timber  harvesting  in  the 
identified  procurement  area  or  the 
Tennessee  Valley  region  over  the  longer 
term.  TVA  approval  is  not  needed  to 
construct  and  operate  two  of  the  chip 
mills  (Boise  Cascade  and  Donghae),  and 
TVA  has  no  regulatory  control  over  or 
responsibility  for  timber  harvesting 
activities  If  chip  mills  are  constructed 
and  they  choose  to  truck  their  chips 


either  to  rail  terminals,  previously 
approved  public  ports,  or  to  market, 
environmental  impacts  could  be  worse 
than  one  of  the  mitigated  alternatives. 

TVA  believes  that  conceptually 
Alternative  3  promises  to  be  the  most 
environmentally  acceptable  approach. 
This  alternative  would  heighten  the 
protection  of  sensitive  resources  and 
could  serve  as  a  model  for  timber 
harvesting  activities  throughout  the 
Tennessee  Valley  region.  However,  to  be 
successful,  the  state  forestry  agencies, 
the  mill  operators,  the  forestry 
associations,  and  the  timberland  owners 
would  have  to  support  this  approach. 
They  do  not.  Without  such  support, 
Alternative  3  is  not  feasible.  (The 
Service  identified  a  variation  of 
Alternative  3  that  would  require 
extensive  TVA  oversight  of  timber 
harvesting  on  private  lands.  We  have 
concluded  that  this  variation  is  not 
feasible  or  prudent.) 

Basis  for  Decision 

TVA,  as  a  regional  resource  agency  of 
the  United  States,  has  been  given  broad 
responsibilities  for  navigation,  fiood 
control,  reforestation,  improvement  of 
marginal  lands,  and  agricultural  and 
industrial  development  in  the 
Tennessee  Valley  and  adjoining 
territories  These  responsibilities  are  all 
directed  toward  the  development  and 
conservation  of  the  natural  resources  of 
the  region  in  order  to  foster  an  orderly 
and  proper  physical,  economic,  and 
social  development  of  the  Tennessee 
Valley  region. 

TVA  has  sought  to  use  its  broad 
authorities  and  discretion  in  a  manner 
which  promotes  the  unified 
development  of  the  Tennessee  River  and 
the  natural  resources  of  the  Tennessee 
Valley  region.  In  its  1936  report  to 
Congress  on  "The  Unified  Development 
of  the  Tennessee  River  System,"  TVA 
stated  that  to  succeed  in  its  mission,  it 
must  approach  the  Tennessee  Valley 
region  as  a  whole,  that  "(w)ater  control 
on  the  Tennessee  River  in  a  system  of 
unified  development  can  best  begin 
where  the  rain  fails"  (i.e.,  the  lands  and 
watersheds  of  the  Tennessee  Valley 
region).  As  a  harbinger  of 
comprehensive  planning  statutes  such 
as  the  National  Environmental  Policy 
Act,  TVA  in  its  1936  report  rejected  an 
approach  which  considered  the  single 
ends  of  specific  projects  or  activities 
without  regard  to  the  attendant  impacts 
of  those  activities  and  to  the  possibility 
of  realizing  additional  benefits  through 
a  more  comprehensive  understanding  of 
all  of  the  ramifications  of  an  action. 

In  the  context  of  this  tradition  and 
TVA's  mission,  determining  the  best 
course  of  action  here  has  been  very 


difficult.  The  potential  benefits  and 
impacts  of  increased  timber  harvesting 
have  been  the  dominant  focus  of  the  BS 
review  process.  However,  timber 
harvesting  activities  depend  on 
decisions  to  be  made  by  the  100,000 
private  timberland  owners  in  the 
projected  timber  procurement  area  of 
the  chip  mills  and  are  beyond  TVA's 
regulatory  control.  Timber  harvesting  is 
occurring  and  is  expected  to  increase 
without  TVA  involvement. 
Consequently,  projecting  potential 
benefits  and  impacts  is  subject  (o 
substantial  uncertainties  and 
speculation. 

Potential  benefits  are  not  as  critically 
site-specific  as  potential  impacts  and 
can  be  projected  with  somewhat  greater 
certainty.  The  more  certain  or  direct 
economic  benefits  of  the  preposals  are 
the  chip  mill  and  transportation  jobs 
associated  with  the  construction  and 
operation  of  the  chip  mill  barge 
terminals  and  chip  mill  facilities. 
Approximately  17  employees  with 
annual  earnings  of  $12,000  each  would 
be  hired  to  work  at  a  single  mill.  The 
more  important  incidental  benefits  of 
mill  operation  are  the  harvesting-related 
jobs  which  could  be  created  and  the 
stumpage  fees  pwid  to  timber  owners. 
TVA  estimates  that  an  additional  182 
harvesting  jobs  would  be  created  with 
average  annual  incomes  of  $14,000 
each.  Total  annual  stumi>age  payments 
of  about  $750,000  would  be  paid  to 
timber  owners  (stumpage  payments 
would  increase  with  more  competition). 
Approximately  35  to  70  jobs  would  be 
associated  with  the  barge  transportation 
of  chips  produced  at  one  mill.  Based  on 
an  econometric  model  of  the  region, 
approximately  1.2  persons  would 
eventually  be  hired  for  every  new  job 
created  and  there  would  be  an 
additional  $1  40  for  every  $1.00  of  new 
income. 

With  three  chip  mills  operating,  a 
total  of  636  mill  and  harvesting  jobs 
could  be  created  with  total  direct 
income  of  about  $30  million. 
Application  of  the  regional  muhipliers 
results  in  total  jobs  added  of  about  1.400 
and  irKXime  of  approximately  $71 
million.  Barge-related  jobs  would  range 
from  80  to  160.  These  are  important 
benefits  in  a  region  with  relatively  high 
unemploynr>ent,  but  should  still  be 
viewed  as  somewhat  uncertain  because 
they  depend  on  the  hiring  and 
procurement  practices  of  the  chip  mill 
operators  and  on  the  willingness  of 
timber  owners  to  sell  their  trees. 

Another  important  potential  benefit  is 
the  positive  effect  that  chip  mill  timber 
procurements  could  have  on  the 
commercial  quality  of  the  area's  forests. 
It  has  been  TVA's  experience  that 
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providing  timberland  owmers  economic 
incentives  to  better  manage  their  forests 
results  in  better  forests.  In  the  region, 
twice  as  much  hardwood  is  being  grown 
as  is  being  currently  harvested. 
However,  high-grade  timber  is  not 
increasing  in  volume,  and  the  region's 
forests  appear  to  be  in  a  high-grading 
cycle  in  which  the  higher-grade  trees  are 
removed,  leaving  lower-grade 
hardwoods.  Analysis  show  that  if  the 
current  situation  remains  unchanged, 
high-grading  practices  will  continue  to 
diminish  hardwood  quality  and  threaten 
the  long-term  economic  viability  of 
many  of  the  area's  existing  forest 
industries. 

Providing  a  market  for  the  area's  low- 
grade  hardwoods  holds  the  promise  of 
breaking  the  high-grading  cycle  and 
improving  the  commercial  quality  of  the 
forests.  Chip  mills  would  provide  such 
a  market.  Contrary  to  the  perception  of 
some  commenters.  TVA's  evaluation 
indicates  that  most  of  the  existing  forest 
industry  would  be  virtually  unaffected 
by  increased  use  of  low-grade 
hardwoods  in  the  short  term  (20  years). 
Because  of  the  higher  value  of  high- 
grade  sawtimber,  there  is  an  economic 
incentive  to  market  such  sawtimber  to 
the  sawmills  and  other  industries  which 
need  higher  grades  rather  than  chipping 
it.  Stumpage  prices  may  increase,  and 
this  may  cause  some  marginally 
profitable  operations  to  go  out  of 
business;  but  many  of  these  businesses 
are  already  at  risk  due  to  the 
competition  of  larger,  more  efficient 
operations.  In  the  long  term,  the  effects 
are  uncertain  because  of  the  projected 
harvesting  intensity. 

Improvements  in  the  quality  of  the 
area's  timber  are  projected  because  more 
harvesting  would  be  done  by 
clearcutting  to  supply  the  chip  mills 
(sustainable  yields  would  not,  however, 
likely  be  exceeded  assuming  other  users 
do  not  increase  their  removals). 
Clearcutting  improves  the  likelihood 
that  higher  quality,  commercially 
attractive  hardwciods  would  regenerate 
naturally.  The  selective/high-grading 
harvesting  which  dominates  now  tends 
to  promote  the  growth  of  shade-tolerant 
tree  species  at  the  expense  of  the  more 
commercially  attractive  species  such  as 
oaks.  The  potential  benefits  of 
clearcutting  are  relatively  clear  albeit 
dependent  on  the  decisions  of  others 
over  whom  TVA  has  no  control.  What 
IS  not  clear,  largely  because  of  the 
substantial  uncertainty  here,  are  die 
potential  environmental  costs  of 
clearcutting  and  more  intensive 
harvesting. 

Opinions  on  the  likely  impacts  of 
more  intensive  harvesting  vary  widely 
BMPs  are  designed  to  protect  water 


quality  by  reducing  sediment  runoff 
from  harvested  lands.  TVA's  EIS 
concludes  that  when  adequately  used, 
BMPs  do  substantially  lessen  potential 
water  quality  impacts.  Water  flows  and 
sediment  releases  would  increase  from 
clearcut  areas  initially,  but  these  would 
be  relatively  minimal  if  adequate  BMPs 
are  used  and  within  two  to  five  years 
would  be  within  preharvest  levels. 
TVA's  analysis  also  indicate  that 
nutrient  losses,  air  quality  impacts,  and 

f global  temperature  changes  would  not 
ikely  be  meaningful  (much  less 
significant)  even  with  the  projected 
harvesting  rates  of  all  three  chip  mills. 
However,  this  assumes  adequate  use 
of  BMPs.  BMP  use  in  the  three  states, 
portions  of  which  comprise  the 
projected  procurement  area,  is 
voluntary.  The  U.S.  Forest  Service,  the 
Tennessee  Department  of  Agriculture, 
the  Alabama  Forestry  Commission,  the 
Georgia  Forestry  Commission,  national 
and  regional  forestry  associations,  and 
many  timberland  owners  commented 
that  voluntary  BMPs  are  working  well 
because  silvicultural  activities  are 
contributing  little  to  stream  pollution 
and  the  impairment  of  water  quality 
standards  (only  an  estimated  6.6  percent 
of  the  impaired  stream  miles  in  the 
procurement  area  are  affected  by 
forestry  activities).  Although  good  data 
on  BNff  compliance  rates  are  not 
available  for  the  procurement  area, 
compliance  rates  of  70  to  90  percent 
have  been  estimated  in  the  few  states 
which  have  compiled  such  estimates. 
EPA,  on  the  otner  hand,  commented 
that  BMP  compliance  cannot  be 
realistically  ensured  as  long  as  use 
remains  voluntary.  The  U.S.  Department 
of  the  Interior  stated  that  Alabama's 
BMPs  are  inadequate  to  achieve  the 
environmental  protection  it  thinks  is 
necessary.  The  Alabama  Department  of 
Environmental  Management  expressed 
concerns  about  water  quality 
degradation  associated  with  timber 
harvesting  because  of  low  compliance 
rates  and  the  resistance  of  timber 
interests  to  use  of  BMPs.  The  Tennessee 
Wildlife  Resources  Agency 
recommended  that  the  requests  not  be 
approved  until  a  mandatory  forest 
harvesting  regulatory  program  is 
established.  Environmental 
organizations  and  many  individuals  also 
opposed  approving  the  requests,  in  part, 
because  of  the  voluntary  nature  of 
forestry  BMPs. 

The  lack  of  mandatory  BMPs  adds  to 
the  substantial  uncertainties  here  TVA 
is  confident  that  state  forest 
management  programs  such  as  the 
Stewardship  programs  will  increase 
BMP  use.  However,  these  programs  are 
relatively  new  and  will  take  some  time 


to  be  implemented  widely.  In  the 
interim,  noncompUance  with  BMPs 
could  result  in  significant  water  quality 
and  related  impacts  at  least  in  localized 
areas.  TVA's  technical  analysis  also 
suggest  that  even  with  adeouate  BMP 
use,  there  could  be  unusual  site-specific 
situations,  such  as  the  presence  of  an 
endangered  species,  that  could  result  in 
unacceptable  impacts.  TVA  has  also 
concluded  that  forestry  BMPs  do  not 
protect  (nor  are  they  intended  to 
protect)  ail  possibly  impacted  resources. 
Aesthestics,  biodiversity,  ecologically 
sensitive  areas,  and  archaeological  sites 
are  good  examples.  Also,  hard  mast 
production  (acorns  and  other  nuts), 
which  is  important  to  the  health  of 
many  wildUfe  species,  is  likely  to 
decrease  as  a  result  of  increased  timber 
harvesting  although  the  significance  of 
this  is  uncertain  because  of  the  lack  of 
data  on  current  mast  use  and 
production. 

As  stated,  the  Service  has  determined 
that  increased  harvesting  is  likely  to 
jeopardize  the  continued  existence  of  16 
or  17  threatened  or  endangered  species 
and  adversely  impact  the  critical 
habitats  of  thiree  of  those  species.  The    . 
Service  also  concluded  that  significant 
impacts  on  listed  sp>ecies  could  still 
occur  under  Alternative  1  (would 
probably  occur  in  some  situations)  but 
that  these  should  not  be  attributable  to 
TVA's  denial  of  the  requests  because 
such  impacts  would  result  from  the 
decisions  of  Boise  Cascade  or  Donghae 
to  build  their  chip  mills  anyway  and  to 
procure  timber.  Timber  harvesting 
under  the  other  two  alternatives  would 
also  result  bom  the  possible  decisions 
of  third  parties  (the  100,000  timberland 
owners)  over  the  TVA  has  no  regulatory 
control  and  responsibihty,  and  in  TVA's 
opinion,  should  also  not  be  attributable 
to  any  action  it  may  take  here. 

Although  TVA  does  not  think  that  the 
Endangered  Species  Act  precludes 
approving  one  or  more  of  the  requests, 
TVA  has  weighed  heavily  the  Service's 
technical  determination  of  likely 
impacts  to  listed  species  if  harvesting 
occurs.  TVA's  own  assessment  of 
potential  impacts  to  listed  species 
concluded  that  some  species  could  be 
significantly  impacted  depending  on 
where  and  how  timber  harvesting  may 
occur. 

In  addition  to  the  potential  risk  of 
significant  timber  harvesting  impacts, 
localized  impacts  in  the  vicinity  of  the 
chip  mill  facilities  themselves  are  of 
concern  to  TVA.  TVA  estimates  that  the 
movement  of  logs  into  the  three  chip 
mills  would  add  approximately  1,080 
truck  movements  to  the  daily  average 
traffic  flows  in  and  around  South 
Pittsburg.  On  State  Route  156, 
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approximatoly  93  trucks  per  hour  (or 
more  than  one  per  minute)  would  be 
added.  Of  these,  43  (or  almost  one  per 
minute)  would  proceed  down  State 
Route  156  to  Parker  Towing's  diip  mill. 
Because  of  the  steep  hills  and  sharp 
turns  on  this  route,  such  a  movement 
would  be  very  noticeeble  to  residents 
and  likely  to  be  very  irritating  since 
loaded  log  trucks  would  have  difTiculty 
maintaining  speed  on  the  highway. 
Although  TVA's  analysis  concluded  that 
minimally  acceptable  service  levels 
could  still  be  maintained.  EPA 
commented  that  it  viewed  such  impacts 
as  significant.  Regardless  of  one's 
perception  of  the  significance  of  truck 
movement  imfwcts,  such  movements 
would  be  a  noticeable  contribution  to 
traffic  congestion  in  the  area.  (These 
truck  traffic  impacts  could  be  worsened 
if  Boise  Cascade  and/(»-  Donghae  decide 
to  proceed  and  truck  out  their  chips 
despite  denial  of  their  requests.)  TVA 
believes  that  potential  noise  impacts 
associated  with  operation  of  the  chip 
mills  can  be  mitigated  to  acceptable 
levels,  but  some  residents  near  the 
facilities  could  still  find  resulting  noise 
unacceptable. 

Approving  only  one  of  the  requests 
could  lessen  localized  impacts  in  most 
cases  (truck  traffic  increases  would 
likely  still  be  objectionable  to  some 
residents),  but  each  of  the  proposals 
poses  unique  concerns.  The  Boise 
Cascade  proposal  is  opposed  by  the  Qty 
of  South  Pittsburg  and  some  residents  of 
New  Hope.  The  Parker  Towing  facility 
would  be  sited  in  an  industrial  park 
which  was  established  for  small 
manufacturing  uses.  AppUcable 
development  standards  are  intended  to 
promote  such  uses  aiMd  to  make  the  park 
attractive  to  high-quality  small  industry. 
A  chip  mill  would  not  be  compatible 
with  the  development  standards. 
Although  the  park  has  yet  to 
successfully  attract  the  desired  kind  of 
manufacturing  entities  and  users,  the 
promise  of  its  doing  so  remains.  The 
Donghae  facility  would  impact  the  most 
wetlands  and  truck  movements 
associated  with  its  facility  would  impact 
the  historic  districts  of  South  Pittsburg. 
Alternative  3c  was  intended  to  improve 
TVA's  means  of  choosing  among  the 
applicants,  but  ntme  of  the  applicants 
endorsed  this. 

An  additional  factor  which  TVA 
considered  is  the  substantial  public 
opposition  to  and  ccmtroversy  over  the 
pending  requests.  Although  some  of  this 
opposition  is  undoubtably  due  to  a 
misunderstanding  of  the  potential 
impacts  of  increased  timber  harvesting 
and  dearcutting.  it  is  apparent  that 
many  people  are  philosophically 
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opposed  to  the  harvesting  of  trees, 
especially  dearcutting. 

In  summary,  TVA  believes  that  there 
are  real  benefits  associated  with 
improved  markets  for  the  low-grade 
hardwoods  in  the  region.  Compared  to 
othOT  industries,  the  forest  industry  and 
timberland  owners  have  done  a  good  job 
from  an  environmental  perspective. 
TVA  believes  that  timber  hvvesting  can 
be  conducted  in  a  manner  which 
adequately  safeguards  the  environmmtt 
and  its  sensitive  resources.  However, 
harvesting  can  also  severely  impact  the 
environment  if  conducted  improperly 
and  as  generally  conducted  now  does 
not  adequately  safeguard  all  sensitive 
resources.  Sodety  appears  less  willing 
to  accept  the  risk  of  serious 
environmental  impacts.  Finally,  the 
potential  cumulative  localized  impacts, 
espedally  truck  traffic  impacts,  are  a 
serious  concern. 

Decisioa 

With  fewer  applicants  or  stronger. 
more  certain  envinmmental  safeguards, 
TVA's  dedsion  could  easily  have  been 
different  But,  in  light  of  the  above,  the 
more  detailed  assessments  in  the  EIS. 
and  the  comments  received  on  the 
proposals,  we  have  dedded  not  to  make 
TVA's  lands  available  to  Boise  Cascade 
and  Donghae  to  access  their  proposed 
barge  terminals.  Nor  will  we  approve 
the  siting  of  the  proposed  Parker 
Towing  chip  mill  in  the  Nickajack  Port 
Industrial  Park  or  agree  to  waive  the 
development  standards  of  the  park  to 
permit  such  a  use.  Absent  the  ability  to 
access  their  proposed  barge  fadlities 
and  for  the  other  reasons  stated  above, 
TVA  also  disapproves  all  three 
applicants'  requests  for  approval  under 
Section  26a  of  the  TVA  Act.  With  these 
decisions  (no  action),  there  are  no 
practicable  environmental  mitigation 
measures  to  be  taken. 

TVA  views  the  forest  products 
industry — including  transportation  of 
forest  products  on  the  Tennessee  River 
system — as  an  important  component  of 
the  Valley's  economy.  We  will  continue 
our  efforts  to  promote  good  forest 
management  practices.  TVA  believes 
that  the  environmental  concerns  which 
have  been  identified  in  this  review 
process  can  be  resolved  and  it  remains 
wtiiiiig  to  work  with  the  forest  industry, 
the  environmental  community,  and 
other  interest  groups  toward  a  common- 
sense  solution  to  these  concerns. 
Norman  A.  Zigrossi. 
President,  Hesource  Group. 
(FR  Doc.  93-11368  Filed  5-12-93;  8:45  ami 
BtujNc  cooe  •iM-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  HIgtnwBy  Administration 

Environmantal  Impact  Statement: 
DanaU  Borough,  AK 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTKM:  Notice  of  intent. 

SUMKWUrr:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  on 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  interior  region  of  Alaska. 
FOn  FURTHER  INFORMATION  CONTACT: 
Phillip  A.  Smith.  Field  Operations 
Engineer,  Federal  Highway 
Administration,  P.O.  Box  21648.  Juneau. 
Alaska,  99802-1648.  Telephone  (907) 
586-7428;  and  Stephen  C  Sisk.  P.E., 
Director,  Alaska  Department  of 
Transportation  and  Public  Fadlities. 
Division  of  Design  and  Construction. 
Northern  Region.  2301  Feger  Road. 
Fairbanks,  Alaska,  99709-5316, 
Telephone  (907)  451-2214. 
SUPf>t.EMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Alaska 
Department  of  Transportation  and 
Public  Fadlities  (ADOT4PF).  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposalto 
construct  a  highway  bet  wean  the  Qty  of 
McGrath  and  the  State  of  Alaska's  Parks 
Highway.  The  p>roject  is  considered 
T>ecessary  to  provide  overland  access  to 
the  City  of  McGrath,  the  Kantishna  aree 
and  other  areas  along  the  corridor.  The 
new  highway  extends  through  a  rural 
area  and  is  approximately  200  to  300 
miles  in  length. 

Alternatives  to  be  considered  include: 
(1)  No  actimi.  (2)  various  build 
alternatives,  ar>d  (3)  alternate  modes  of 
transportation.  Consideration  of  the 
above  item  number  two  (2)  includes 
alternatives  that  leeve  the  Parks 
Highway  from  various  locations 
between  Denali  Park  Station  (Milepost 
237)  arjd  Nenana  (Milepost  304)  and 
proceed  west  to  McGrath.  Also  to  be 
considered  is  a  cormection  to  the 
Kantishna  aree. 

Letters  describing  the  proposed  action 
and  soliciting  input  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  dtizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  Scoping 
activities  will  indude  meetings  with  the 
aforementioned  agendes  at  a  location 
convenient  for  the  agencies.  Public 
meetings  will  be  held  in  potentially 
affected  communities,  including 
McGrath,  Nenana,  Anderson.  Healy. 
Fairbanks,  and  Anchorage.  In  addition. 
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public  hearings  following  publication  of 
the  Draft  EIS  will  be  held.  Public  notice 
will  be  given  for  the  time  and  place  of 
the  meetings  and  hearings.  The  Draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  signiHcant  issues 
identifled.  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numljer  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  4. 1993. 
Robert  E.  Ruby, 

Livision  Administrator,  Juneau. 

(FR  Doc.  93-11366  Filed  5-12-93;  8:45  am] 
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Federal  Railroad  Administration 

Addendum  to  the  Waiver  Petition  (FRA 
Docket  Number  SA-90-10);  Canadian 
Pacific  Limited  (CP  Rail) 

In  accordance  with  49  CFR  part  211, 
notice  is  hereby  given  that  the  Canadian 
Pacific  Limited  has  requested  an 
addendum  to  a  previously  granted 
conditional  waiver  of  compliance  with 
certain  requirements  of  49  CFR  231.2 
(railroad  safety  appliance  standards 
pertaining  to  hopper  cars  and  high  side 
gondolas  with  fixed  ends)  for  their 
rotary  "Bathtub"  gondola  cars.  The 
rotary  "Bathtub"  gondola  cars 
construction  is  similar  to  that  of  a  high- 
side  gondola  with  fixed  ends  and 
should  conform  to  those  requirements 
as  defined  in  49  CFR  231.2  "Hopper 
cars  and  high-side  gondola  cars  with 
fixed  ends." 

The  Federal  Railroad  Administration 
(FRA)  has  previously  granted  a 
conditional  waiver  of  the  following 
requirements  of  49  CFR  231.2: 

(1)  Brake  step  specifications; 

(2)  Ladder  specifications; 

(3)  Side  handhold  specifications;  and 

(4)  Uncoupling  specifications. 
Relief  was  also  granted  from  the 

requirements  of  §  231. l(i)  pertaining  to 
the  number  of  horizontal  end 
handholds.  See  56  FR  1436,  January  14, 
1991.  for  the  initial  notice  in  this 
docket.  FRA  granted  CP  Rail's  petition.  ' 
conditioned  upon,  inter  alia  the 
"Bathtub"  gondola  cars  are  to  be 


operated  only  in  unit  trains  consisting 
of  like  cars. 

CP  Rail  is  requesting  that  this 
condition  be  amended  to  permit  a  three 
month  test  operation  of  a  block  of  10  to 
20  "Bathtub"  cars  within  trains 
consisting  of  85  to  95-4000  cube  triple 
hoppers.  CP  Rail  indicates  that  three  or 
four  trains  would  be  operated  per  month 
during  this  operational  test. 

These  rotary  "Bathtub"  gondola  cars 
and  triple  hopper  cars  will  operate  as  a 
unit  train  from  southeastern  British 
Columbia  to  Gary.  Indiana.  USX  does 
not  release  cars  as  a  unit  train. 

In  order  to  reduce  inventories  USX 
unloads  only  a  portion  of  the  cars  each 
day  over  a  five  to  six  day  period  and  the 
delivering  carrier,  the  Elgin.  Joliet  and 
Eastern,  moves  the  empty  cars  in  blocks 
in  regular  train  service  to  the  Soo  Line 
connection  at  Spaulding.  Due  to 
congestion  at  Spaulding  the  blocks  of 
cars  are  then  moved  to  the  yard  at 
Milwaukee  where  the  unit  trains  are 
rebuilt.  The  initial  empty  movement  is 
86  miles  to  Spaulding  and  then  129 
miles  to  Milwaukee. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  hearing,  they  should 
notify  FRA.  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  Docket  Number  (e.g..  FRA 
Docket  Number  H-92-1)  and  must  be 
submitted  in  triplicate  to  the  Docket 
Clerk.  Office  of  Chief  Counsel.  Federal 
Railroad  Administration.  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington,  DC.  20590. 
Communications  received  before  June 
25,  1993  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m. — 5  p.m.)  in  room  8201, 
Nassif  Building.  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

Issued  in  Washington.  DC  on  May  6, 1993. 
Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
IFR  Doc  93-11296  Filed  5-12-93;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  from  the 
Vehicle  Theft  Prevention  Standard; 
Volkswagen 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Grant  of  petitions  for 
exemption. 

summary:  This  notice  grants  the 
I>etitions  by  Volkswagen  of  America, 
Inc.  (Volkswagen)  for  exemptions  from 
the  parts  marking  requirements  of  the 
vehicle  theft  prevention  standard  for 
three  high  theft  care  lines:  The  Jetta  III; 
a  separate  line  whose  nameplate  is 
confidential;  and  the  Corrado. 
DATES:  The  exemptions  granted  by  this 
notice  are  effective  for  the  Jetta  III  line 
and  the  line  whose  nameplate  is 
confidential,  beginning  with  the  1994 
model  year.  The  exemption  granted  by 
this  notice  is  effective  for  the  Corrado 
line  beginning  with  the  1995  model 
year. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray.  Office  of  Market 
hicentives.  NHTSA,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
SUPPLEMENTARY  INFORMATION:  On 
January  11. 1993.  the  agency  received 
three  letters  from  Volkswagen  of 
America.  Inc.  (Volkswagen)  requesting 
exemptions  from  the  theft  prevention 
standard  for  three  separate  car  lines. 
Volkswagen  requested  that  the 
exemptions  for  the  Jetta  III  line  and  a 
separate  line  (whose  nameplate  is 
confidential),  begin  from  the  1994 
model  year,  and  that  the  exemption  for 
the  Corrado  line  begin  ft-om  the  1995 
model  year.  The  letters  were  submitted 
pursuant  to  49  CFR  part  543.  Exemption 
from  Vehicle  Theft  Prevention  Standard. 
For  the  three  lines.  Volkswagen 
requested  an  exemption  from  parts 
marking  based  on  the  installation  of  a 
theft  deterrent  system  as  standard 
equipment  for  the  car  lines  that  are  the 
subject  of  this  notice. 

The  information  submitted  by 
Volkswagen  constitute  three  complete 
petitions,  as  required  by  49  CFR  543.7. 
in  that  each  petition  meets  the  general 
requirements  of  §  543.6.  In  earlier 
correspondence  between  Volkswagen 
and  the  agency,  confidential  treatment 
was  granted  for  certain  information  that 
appears  in  Volkswagen's  petition.  In  a 
letter  dated  August  31, 1992  to 
Volkswagen,  the  agency  granted  the 
petitioner's  request  for  confidential 
treatment  of  bracketed  information  in  its 
petitions.  In  a  subsequent  letter  dated 
October  20, 1992,  the  agency  granted 
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conBdential  treatment  for  bracketed 
information  in  Volkswagen's  letter  to 
Mr.  Barry  Felrice,  NHTSA  Associate 
Administrator  for  Rulemaking,  and  "the 
entire  information  in  the  attachments." 
Confidential  treatment  was  also  granted 
for  the  nameplate  of  one  car  line. 

In  its  petitions,  Volkswagen  provided 
a  detailed  description  of  the  identity, 
design,  and  location  of  the  components 
of  the  antitheft  device  for  the  car  lines 
that  are  the  subject  of  this  notice, 
including  electrical  schematics  of  the 
device  and  diagrams  of  the  components 
and  their  location  in  the  vehicles. 
Volkswagen  stated  that  its  antitheft 
system  incorporates  both  an  audio  and 
visual  alarm  function,  and  an  engine 
starter  interrupt  function. 

Volkswagen  stated  that  the  antitheft 
system  is  automatically  activated  by  the 
normal  locking  of  the  vehicle  door.  In 
order  to  arm  the  system,  the  key  must 
be  removed  from  the  ignition  switch;  all 
of  the  doors,  trunk  lid.  hood  lid,  &nd 
storage  compartments  must  be  closed; 
and  the  driver's  or  front  passenger's 
door  must  be  locked  with  the  ignition 
key.  Locking  any  door  ensures  that  all 
doors,  the  hood,  and  trunk  are  locked. 

The  blinking  of  an  alarm  syjstem 
indicator  light  on  the  driver's  side  front 
door  indicates  that  the  device  is  armed. 
The  alarm  is  not  activated  if  the  hood, 
any  of  the  doors,  or  the  trunk  is  not 
closed  properly.  In  order  to  activate  the 
alarm,  the  vehicle  part  that  is  ajar  must 
be  properly  closed.  The  system  monitors 
the  vehicle's  doors,  hood,  trunk, 
ignition  switch,  and  radio. 

If  the  system  is  armed  and 
unauthorized  entry  is  subsequently 
attempted,  the  antitheft  device  will  be 
triggered,  causing  the  alarm  horn  to 
sound  and  the  vehicle's  hazard  warning 
flasher  system  to  actuate.  Any 
subsequent  attempt  to  enter  any  of  the 
vehicle's  monitored  areas  will  again 
cause  the  horn  to  blare  and  the  hazard 
warning  system  to  flash. 

Additionally,  the  antitheft  device  will 
activate  the  starter-interrupt  relay, 
preventing  the  starting  of  the  engine 
from  the  ignition  switch.  Volkswagen 
stated  that  to  prevent  defeat  of  the 
antitheft  system,  all  system  components 
are  in  inaccessible  locations. 
Volkswagen  described  further  measures 
to  prevent  unauthorized  operation  of  its 
car  lines. 

Volkswagen  addressed  the  reliability 
and  durability  of  its  antitheft  device  by 
providing  a  description  of  the  tests  that 
were  conducted  on  the  device.  Among 
these  tests  were  tests  for:  Material 
requirements;  operating  voltages; 
temperature  stability;  mechanical 
properties;  electrical  requirements; 
electromagnetic  compatibility; 


environmental  compatibility;  and 
service  life.  With  its  petitions. 
Volkswagen  included  a  certification  that 
the  antitheft  device  was  tested 
according  to  Volkswagen's  standard, 
including  those  tests  relating  to 
electrical  and  mechanical  durability, 
and  passed  all  the  performance 
requirements  of  the  tests. 

In  discussing  why  it  believes  the 
antitheft  device  will  be  effective  in 
reducing  and  deterring  motor  vehicle 
theft,  Volkswagen  compared  its  antitheft 
device  with  similar  antitheft  devices, 
primarily  manufactured  by  other 
manufacturers,  that  have  been 
previously  granted  exemptions  from  this 
agency  .Volkswagen  stated  that  the  theft 
rates  of  these  comparable  lines 
decreased  when  the  antitheft  device  was 
made  standard  equipment,  and  have 
remained,  for  the  most  part,  below  the 
3.2712  median  theft  rate.  Volkswagen 
cited  the  experiences  of  the:  Nissan 
Maxima,  that  went  from  a  theft  rate  of 
4.18  (all  hgures  provided  are  for  thefts 
per  thousand  vehicles)  in  1984  to  a  theft 
rate  of  1.99  in  1985;  the  Mazda  RX-7. 
that  went  from  a  theft  rate  of  12.11  in 
1984  to  a  theft  rate  of  6.09  in  1989;  the 
Toyota  Cressida.  that  went  from  a  theft 
rate  of  10.3  in  1985  to  a  theft  rate  of  7.3 
in  1988;  and  the  Audi  5000.  that  went 
from  a  theft  rate  of  1.98  in  1987  to  a 
theft  rate  of  1.26  in  1988.  The  agency 
concurs  with  Volkswagen  that  these 
antitheft  devices  manufactured  by  other 
manufacturers  (and  the  device  on  the 
Audi  5000)  are  comparable  to  the 
system  planned  by  Volkswagen  for  its 
three  car  lines. 

NHTSA  believes  that  there  is 
substantial  evidence  indicating  that  the 
antitheft  device  to  be  installed  as 
standard  equipment  in  the  three 
Volkswagen  car  lines  that  are  the  subject 
of  this  notice,  will  likely  be  as  effective 
in  reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the 
requirements  of  the  theft  prevention 
standard  (49  CFR  part  541).  This 
determination  is  based  on  the 
information  Volkswagen  submitted  with 
its  petitions  and  on  other  available 
information.  The  agency  believes  that 
the  device  will  provide  all  of  the  types 
of  performance  listed  in  §  543.6(a)(3): 
promoting  activation;  preventing  defeat 
or  circumventing  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4).  the 
agency  also  finds  that  Volkswagen  has 
provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft.  This  conclusion  is  based  on 


the  information  Volkswagen  provided 
on  its  device.  This  information  included 
a  description  of  reliability  and 
functional  tests  conducted  by 
Volkswagen  for  the  antitheft  device  and 
its  components. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  three  Volkswagen 
car  lines  that  are  the  subject  of  this 
notice,  in  whole  frt)m  the  requirements 
of  49  CFR  part  541. 

If  Volkswagen  decides  not  to  use  the 
exemption  for  any  of  the  car  lines  that 
are  the  subject  of  this  notice,  it  should 
formally  notify  the  agency.  If  such  a 
decision  is  made,  each  respective  car 
line  must  be  fully  marked  according  to 
the  requirements  under  49  CFR  541.5 
and  §  541 .6  (marking  of  major 
component  parts  and  replacement 
parts). 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  prestandard  parts 
marking  programs  continue  to  make  it 
difficult  to  compare  the  effectiveness  of 
an  antitheft  device  with  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison, 
which  the  agency  has  made  on  the  basis 
of  the  limited  data  available.  With 
implementation  of  the  requirements  rjf 
the  "Anti  Car  Theft  Ad  of  1992," 
NHTSA  anticipates  more  probative  data 
upon  which  comparisons  may  be  made. 

NHTSA  notes  that  if  Volkswagen 
wishes  in  the  future  to  rr.odify  the 
device  en  which  this  exemption  is 
based,  the  company  may  have  to  submit 
a  petition  to  modify  the  exemption. 
Section  543.7(d)  states  that  a  part  543 
exemption  applies  only  to  vehicles  that 
belong  to  a  line  exempted  under  this 
part  and  equipped  with  the  antitheft 
device  on  which  the  line's  exemption  is 
based.  Further.  §  543.9(c)(2)  provides  for 
the  submission  of  petitions  "(t)o  modify 
an  exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
§  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  'The 
agency  did  not  intend  in  drafting  part 
543  to  require  the  submission  of  a 
modiHcation  (>etition  for  every  chan(;e 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de  ; 

minimis.  Therefore.  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modi^. 
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Authority:  15  U.S.C  2025;  delegatioo  of 
authority  at  49  CFR  1.50. 

Dated:  May  7. 1993. 
Howard  M.  Smolkin, 
Acting  Administrator. 
(FR  Doc.  93-11295  Filed  5-12-93;  8:45  am| 

BILUNG  COOC  4t10-5»-«l 


Research  ar>d  Special  Programs 

Administration 

[Notice  No.  93-12] 

Thermal  Protection  Systems  That  No 
Longer  Need  Test  Verification 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice;  announcement  of 
current  list  of  thermal  protection 
systems  that  no  longer  need  test 
verification  for  use  on  certain  DOT 
specification  tank  cars. 

SUMMARY:  This  notice  ccmtains  a  current 
list  of  thermal  protection  systems  that 
are  capable  of  passing  pool  and  torch 
fire  tests  specihed  in  the  Hazardous 
Materials  Regulations  (HMR).  The 
intended  effect  of  this  action  is  to  make 
persons  aware  that  these  thermal 
protection  systems  are  acceptable  for 
use,  without  further  test  verification,  on 
certain  class  DOT  105.  111.  112  and  114 
tank  cars. 

AOOfiESSES:  The  Dockets  Unit  (DHM- 
30).  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  maintains  a  list  of 
thermal  protection  systems  that  no 
longer  need  test  verification.  The 
current  list  of  thermal  protection 
systems  and  test  results  of  each  system 
are  available  for  public  review  in  Room 
8421  of  the  Nassif  Building,  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  Public  Dockets  may  be 
reviewed  between  the  hours  of  8:30  a.m. 
and  5  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pritchard  or  James  Rader, 
Federal  Railroad  Administration,  Office 
of  Safety  Enforcement.  Hazardous 
Materials  Division,  400  Seventh  Street, 
SVV..  room  8326-J.  Washington.  DC 
20590-0001,  Telephone  (202)  366-9178. 
SUPPt-EMENTARY  INFORMATION:  The  HMR, 
at  49  CFR  179.105-4.  require  that  class 
DOT  1051.  lllj.  112J.  112T.  114]  and 
1 14T  titnks  be  equipped  with  thermal 
protection  systems.  As  installed  on  the 
tank  car,  the  thermal  protection  system 
must  prevent  release  of  any  of  the  tank 
car's  contents  (except  release  through 
the  safety  relief  vaiva)  when  subjected 
to  a  pool  fire  for  100  minutes  and  a 
ton:h  fire  for  30  minutes.  Each  matenaJ 
used  as  thermal  protection  must  be 


verified  by  testing  in  accordance  with 
procedures  contained  in  §  179.105—4  (d) 
and  (e).  The  Federal  Railroad 
Administration  (FRAJ  has  received  test 
data  from  certain  manufactiuers  and 
applicators  supporting  that  the  thermal 
protection  systems,  identified  in  the 
following  list,  maintained  back  plate 
temperatures  below  426  °C  (800  °F)  in 
both  the  pool  and  torch  fire  simulation 
tests.  In  addition,  for  certain  materials 
identified  in  §  179.105-7  (c)(2)  and 
(d)(2),  tanks  may  be  equipped  with  an 
optional  safety  relief  valve  having  a 
smaller  discharge  capacity  provided  the 
tank  is  insulated  and  the  thermal 
protection  system  maintains  back  plate 
temperatures  below  288  °C  (550  °F). 
These  thermal  protection  systems  are 
identified  in  the  following  list  by  the 
notation  "(<288t:).'' 

In  applying  any  of  these  thermal 
protection  systems,  an  applicator  must 
first  prepare  surface  areas  neighboring 
the  system  by  sandblasting,  or  by  any 
other  equivalent  method,  to  remove  all 
existing  paint,  primer,  oil,  grease,  and 
loose  material.  For  systems  employing  a 
thermal  blanket  the  interior  of  the  tank 
jacket  and  the  exterior  of  the  tank  shell 
must  have  a  protective  coating.  For 
systems  employing  coatings  (primers, 
subliming  compounds,  films,  topcoats, 
etc.).  the  applicator  shall  measure  the 
thickness  of  each  coating  when  dry  and 
cured,  before  proceeding  to  the  next 
application  process. 

For  further  information  on  the  use  of 
these  systems,  persons  may  contact  the 
FRA's  Office  of  Safety  Enforcement, 
Hazardous  Materials  Division.  400 
Seventh  Street  SW..  room  8326-J. 
Washington.  DC  20590-0001. 
Telephone  (202)  366-9178. 

This  list  of  thermal  protection  systems 
remains  open  for  additional  entries.  To 
add  a  system  to  the  list,  persons  may 
submit  test  data  and  technical 
specifications  showing  that  the  system 
successfully  passes  the  jxkjI  and  torch 
fire  tests  specified  in  49  CFR  179.105- 
4.  or  179.105-7  (cK2)  and  (dH2)  to  the 
FRA's  Office  of  Safety  Enforcement. 

Thermal  Protection  Systems  Excepted 
From  Test  Verification 

In  the  current  list,  systems  appearing 
in  the  1986  list  are  identified  by  their 
old  system  application  number  shown 
in  parentheses  following  the  new 
system  application  number.  The 
previous  list  of  thermal  protection 
systems  excepted  from  test  verification 
was  published  in  the  Federal  Register 
on  January  31. 1986  (51  FR  4063).  The 
current  list  of  thermal  protection 
systems  is  as  follows: 


Carfaorundum  Company,  Niagara  Falls, 
New  York 

Fiberfrax 

System  Application  01  (6):  Apply 
1.651  cm  (0.65  inches)  minimum 
thickness  Fiberfrax  thermal  protection 
(density  ^72.1  kg/m'  (4.5  lbs/ft^)),  then 
an  eleven  gauge  steel  jacket. 

System  Application  02  (22):  (<288  °C) 
Apply  1.27  cm  (0.5  inch]  minimum 
thickness  Fiberfrax  thermal  protection 
(density  272.1  kg/m'  (4.5  lbs/ft')). 
compressed  no  less  than  0.635  cm  (0.25 
inch)  with  froth-in-place  rigid  urethane 
foam,  then  an  eleven  gauge  steel  jacket. 
The  total  thickness  of  the  Fiberfrax 
thermal  protection  and  the  urethane 
foam  combination  must  be  at  least  5.08 
cm  (2.0  inches). 

System  Application  03  (23):  (<288  °C] 
Apply  2.54  cm  (1.0  inch)  minimum 
thickness  Fiber fi-ax  thermal  protection 
(density  ^72.1  kg/m^  (4^  lbs/ft^]), 
compressed  no  less  than  1.372  cm  (0.54 
inches)  with  froth-in-place  rigid 
urethane  foam,  then  an  eleven  gauge 
steel  jacket  The  total  thickness  of  the 
Fiberfrax  thermal  protection  and  the 
urethane  foam  combination  must  be  at 
least  5.08  cm  (2.0  inches). 

System  Application  04  (24):  (<288  "C) 
Apply  1.27  cm  (0.50  inch)  minimtun 
thickness  Fiberfrax  thermal  protection 
(density  ^8.9  kg/m'  (4.3  lbs/ft')),  then 
apply  10.16  cm  (4.0  inches)  minimum 
thickness  glass  fiber  insulation 
compressed  to  8.89  cm  (3.5  inches),  and 
then  an  eleven  gauge  steel  jacket. 

System  Application  05  (29):  Apply 
1.27  cm  (0.50  inch)  minimum  thickness 
Fiberfrax  thermal  protection  (doisity 
272.1  kg/m^  (4.5  lbs/ft')),  then  an  eleven 
gauge  steel  jacket. 

System  Application  06:  Persons  may 
use  this  system  provided  the  tank  car  is 
constructed  from  at  least  1.905  cm  (0.7S 
inch)  carbon  steel  plate.  Apply  1.27  cm 
(0.50  inch)  minimum  thickness 
Fiberfrax  thermal  protection  (density 
296.1  kg/m'  (6  lbs/ft')),  then  apply  10.16 
cm  (4.0  inches)  minimum  thickness  of 
glass  fiber  insulation,  and  then  an 
eleven  gauge  steel  jacket.  The  total 
thickness  of  the  Fiberfrax  thermal 
protection  and  the  glass  fiber  insulation 
combination  must  be  at  least  8.89  cm 
(3.5  inches). 

Courtaulds  Aerospace,  Incorporated, 
DesPlaines,  Uliaots 

Thermal  Shield  Coating 

System  Application  01  (4):  Apply 
0.002  cm  (y/lO-mil)  primer  (a  2:1  ratio 
by  volume  of  513-003  base  component 
and  9110x350  activator  component). 
Next,  apply  0.597  cm  (235  mils)  of 
Thermal  Shield  Coating  (a  nominal  5:1 
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ratio  by  volume  of  821x359  base 
component  and  9110x407  activator 
component)  to  the  primed  surface,  then 
0.005  cm  (2  mils)  of  topcoat  (a  2:1  ratio 
by  volume  of  821x317  base  component 
and  9110x376  activator  component). 

Fibrex,  Incorporated,  Aurora,  Illinois 

Tank  Wrap  Insulation 

System  Application  01  (8):  Apply  3.81 
cm  (1.5  inches)  minimum  thicluiess 
Tank  Wrap  Insulation  (density  ^96.1  kg/ 
m'  (6  Ibs/fl^)),  compressed  to  2.54  cm 
(1.0  inch),  then  an  eleven  gauge  steel 
jacket. 

Tank  Car  Insulation 

System  Application  01  (25):  (<  288  "C) 
Apply  3.81  cm  (1.5  inches)  minimum 
thickness  Tank  Car  Insulation  (density 
^96.1  kg/m^  (6  lbs/ft3)).  and  7.62  cm  (3.0 
inches)  minimum  thickness  glass  fiber 
insulation  compressed  to  6.35  cm  (2.5 
inches),  then  an  eleven  gauge  steel 
jacket. 

Holmes,  Insulation  Limited,  Ontario, 
Canada 

:  HILBLOK1212 

System  Application  01  (7):  Apply  2.54 
I  cm  (1.0  inch)  minimum  thickness  of 
i  HILBLOK  1212  (density  2:200.2  kg/m^ 

(12.5  lbs/ft^)),  then  an  eleven  gauge  steel 
I  jacket. 

Rock  Wool  Manufacturing,  Leeds, 
Alabama 

Delta  Board 

System  Application  01  (1):  Apply  2.54 
cm  (1.0  inch)  minimum  thickness  of 
Delta  Board  (density  2192.2  kg/m^  (12 
lbs/ft^)),  then  an  eleven  gauge  steel 
jacket. 

Textron  Specialty  Materials,  Lowell, 
Massachusetts 

Chartek  59 

System  Application  01  (3):  Apply 
0.008  cm  (3  mils)  of  primer  (Military 
Standard  MILr^-5219B),  then  apply  a 
2.54  cm  (1.0  inch)  hexagonal,  twenty- 
two  gauge,  wire  mesh  to  the  primed 
surface.  Next,  apply  0.457  cm  (180  mils) 
Chartek  59  thermal  protection,  then 
0.008  cm  (3  mils)  of  AMERCOAT  383 
(Brea,  California)  to  the  cured  surface. 

System  Application  02  (18):  (<288  °C) 
Apply  5.08  cm  (2.0  inches)  minimum 
thickness  polyurethane  foam  then  an 
eleven  gauge  steel  jacket,  then  apply 
0.005  cm  (2  mils)  minimum  of  primer 
(Military  Standard  MIL-P-52192B, 
Mobile  13-R-56.  or  equivalent)  to  the 
clean  surface.  Next,  apply  0.53  cm  (210 
mils)  minimum  thickness  of  Chartek  59 
thermal  protection  to  the  cured  surface. 


System  Application  03  (19):  (<288  "C) 
Apply  5.08  cm  (2.0  inches)  minimum 
thickness  glass  fiber  then  an  eleven 
gauge  steel  jacket,  then  apply  0.005  cm 
(2  mils)  minimum  of  primer  (Military 
Standard  MIL-P-52192B.  Mobile  13-R- 
56,  or  equivalent)  to  the  clean  surface. 
Next,  apply  0.46  cm  (180  mils) 
minimum  thickness  of  Chartek  59 
thermal  protection  to  the  cured  surface. 

System  Application  04  (21):  (<288  *C) 
Apply  5.08  cm  (2.0  inches)  minimum 
thickness  polyurethane  foam  then  an 
eleven  gauge  steel  jacket,  then  apply 
0.005  cm  (2  mils)  minimum  of  primer 
(Military  Standard  MIL-P-52192B. 
Mobile  13-R-56.  or  equivalent)  to  the 
clean  surface.  Next,  apply  0.46  cm  (180 
mils)  minimum  thickness  of  Chartek  59 
thermal  protection  to  the  cured  surface. 

System  Application  05  (30):  (<288  "C) 
Apply  0.008  cm  (3  mils)  of  primer 
(Military  Standard  MIL-P-52192B)  to 
the  clean  surface.  The  use  of  a  primer 
Is  optional  when  facilities  complete  the 
surface  preparation  and  coating 
operations  within  six  hours  and  the 
atmosphere  has  a  dew  point  above  3  "C 
(5  °F).  When  desired,  applicators  may 
place  a  2.S4  cm  (1.0  inch)  hexagonal  22 
gauge  wire  mesh  to  the  primed  surface. 
Next  apply  0.457  cm  (180  mils)  of 
Chartek  59  thermal  protection  to  the 
cured  surface,  then  apply  0.008  cm  (3 
mils)  of  a  AMERCOAT  383  topcoat 
(Brea,  CaHfomia)  to  the  Chartek  59 
thermal  protection  to  the  cured  surface. 

System  Application  06  (31):  (<288  *C) 
Apply  5.08  cm  (2.0  inches)  minimum 
thickness  polyurethane  foam  then  an 
eleven  gauge  steel  jacket,  then  apply 
0.005  cm  (2  mils)  minimum  of  primer 
(Military  Standard  MIL-P-52192B, 
Mobile  13-R-56,  or  equivalent)  to  the 
clean  surface.  When  desired,  applicators 
may  place  a  2.54  cm  (1.0  inch) 
hexagonal  22  gauge  wire  mesh  to  the 
primed  surface.  Next,  apply  0.46  cm 
(180  mils)  minimum  thickness  of 
Chartek  59  thermal  protection  to  the 
cured  surface. 

System  Application  07  (34):  (<288  ""C) 
Apply  5.08  cm  (2.0  inches)  minimum 
thickness  glass  fiber  insulation  then  an 
eleven  gauge  steel  jacket,  then  apply 
0.005  cm  (2  mils)  minimum  of  a 
polyamide  epoxy  primer  (Military 
Standard  MIL-P-52192B,  Mobile  13-R- 
56.  or  equivalent)  to  the  clean  surface. 
When  desired,  applicators  may  place  a 
2.54  cm  (1.0  inch)  hexagonal  22  gauge 
wire  mesh  to  the  primed  surface.  Next, 
apply  0.46  cm  (180  mils)  minimum 
thickness  of  Chartek  59  thermal 
protection  to  the  cured  surface. 

System  Application  08:  Apply  0.008 
cm  (3  mils)  of  primer  (Military  Standard 
MIL-P-5219B),  then  apply  a  2.54  cm 
(1.0  inch)  hexagonal,  twenty-two  gauge. 


wire  mesh  to  the  primed  surface.  Next, 
apply  0.46  cm  (180  mils)  Chartek  59 
thermal  protection,  then  apply  0.008  cm 
(3  mils)  of  AMERCOAT  (Brea, 
Cahfomia)  to  the  Chartek  59  thermal 
protection  to  the  cured  surface. 

Thermal  Ceramics,  Augusta.  Georgia 

Kaowool  Tank  Car  Blanket 

System  Application  01  (5):  Apply  2.54 
cm  (1.0  inch)  minimum  thickness  of 
Kaowool  Tank  Car  Blanket  (density 
232.7  kg/m»  (2.04  lbs/ft^)),  then  an 
eleven  gauge  steel  jacket. 

System  Application  02  (10):  Apply 
1.32  cm  (0.52  inches)  minimum 
thickness  of  Kaowool  Tank  Car  Blanket 
(density  276.9  kg/m^  (4.8  lbs/ft^)),  then 
an  eleven  gauge  steel  jacket. 

System  Application  03  (32):  (<288  ^C) 
Apply  2.54  cm  (1.0  inch)  minimum 
thickness  of  Kaowool  Tank  Car  Blanket 
(density  272.1  kg/m^  (4.5  lbs/ft^),  then 
apply  10.16  cm  (4.0  inches)  of  glass 
fiber  insulation  compressed  to  7.62  cm 
(3.0  inches),  then  an  eleven  gauge  steel 
jacket. 

System  Application  04  (33):  (<288  "C) 
Apply  1.321  cm  (0.52  inches)  minimum 
thickness  of  Kaowool  Tank  Car  Blanket 
(density  276.9  kg/m^  (4.8  lbs/ft^)),  then 
apply  10.16  cm  (4.0  inches)  of  glass 
fiber  insulation  compressed  to  8.89  cm 
(3.5  inches),  then  an  eleven  gauge  steel 
jacket. 

System  Application  05  (35):  (<288  "C) 
Apply  2.54  cm  (1.0  inch)  minimum 
thickness  of  Kaowool  Tank  Car  Blanket 
(density  272.1  kg/m^  (4.5  lbs/ft'),  then 
apply  10.16  cm  (4.0  inches)  of  glass 
fiber  insulation  compressed  to  7.62  cm 
(3.0  inches),  then  an  eleven  gauge  steel 
jacket. 

System  Application  06  (36):  (<288  "Xl] 
Apply  1.321  cm  (0.52  inches)  minimum 
thickness  of  Kaowool  Tank  Car  Blanket 
(density  276.9  kg/m^  (4.8  lbs/ft^)),  then 
apply  10.16  cm  (4.0  inches)  of  glass 
fiber  insulation  compressed  to  8.89  cm 
(3.5  inches),  and  then  an  eleven  gauge 
steel  jacket. 

System  Application  07:  Apply  2.54 
cm  (1.0  inch)  minimum  thickness  of 
Kaowool  Tank  Car  Blanket  (density 
264.1  kg/m^  (4  Ibs/fl')),  then  an  eleven 
gauge  steel  jacket  having  an  annular 
space  of  1.016  cm  (0.4  inches)  between 
the  thermal  protection  and  the  steel 
jacket. 

Cerawool  Tank  Cor  Blanket 

System  Application  01  (9):  Apply 
1.524  on  (0.6  inch)  minimum  thickness 
of  Cerawool  Tank  Car  Blanket  (density 
264.1  kg/m3  (4  lbs/ft^)),  then  an  eleven 
gauge  steel  jacket  having  an  annular 
space  of  1.016  cm  (0.4  inches)  betwet-n 
the  thermal  protection  and  the  jacket. 


28438  Federal  Register  /  Vol.  58,  No.  91  /  Thursday,  May  13,  1993  /  Notices 


System  Application  02:  Apply  2.54 
cm  (1.0  inch)  minimum  thickness  of 
Cerawool  Tank  Car  Blanket  (density 
^54.9  kg/m^  (3.43  lbs/ft')),  and  5.08  cm 
(2.0  inches)  minimum  thickness 
polyurethane  foam,  then  an  eleven 
gauge  steel  jacket. 

Thermal  Sciences,  InciMporated,  SL 
Louis,  Missouri 

Thermo-lag  330-1     Subliming  Material 
System 

System  Application  01  (2):  Apply 
0.005  cm  (2  mils)  of  Thermo-lag  Primer 
351,  0.127  cm  (5  mils)  Thermo-lag  351- 
EX176  Primer,  or  0.02  cm  (8  mils)  of 
PLASITE  7156  Primer,  then  apply  0.419 
cm  (165  mils)  of  Thermo-lag  330-1 
Subliming  Compound.  Next,  apply 
0.013  cm  (5  mils)  of  Thermo-lag  Topcoat 
350.  Thermo-lag  330-CA  cure 
accelerator  may  be  added  to  the  above 
components. 

System  Application  02:  Apply  0.020 
cm  (8  mils)  of  Wisconsin  Protective 
Coatings'  Plasite  7156  (Green  Bay. 
Wisconsin),  then  apply  0.419  cm  (165 
mils)  of  Thermo-lag  330-1  Subliming 
Compound.  Next,  apply  0.01 3  cm  (5 
mils)  of  Thermo- lag  Topcoat  350. 

Thermo-lag  330-3    Subliming  Material 
System 

System  Application  01  (12):  Apply 
5.08  cm  (2.0  inches)  minimum  thickness 
of  glass  fiber  then  an  eleven  gauge  steel 
jacket,  then  apply  0.010  cm  (4  mils) 
minimum  thickness  of  Thermo-lag 
Primer  351-3  primer  to  the  tank  jacket. 
Next,  apply  0.32  cm  (125  mils) 
minimum  thickness  of  Thermo-lag  330- 
3  Subliming  Compound,  and  then  apply 
0.013  cm  (5  mils)  of  Thermo-lag  Topcoat 
350-3. 

System  Application  02  (13):  Apply 
5.08  cm  (2.0  inches)  minimum  thickness 
of  polyurethane,  then  an  eleven  gauge 
steel  jacket,  then  apply  0.010  cm  (4 
mils)  minimum  thickness  of  Thermo-lag 
Primra-  351-3  primer  to  the  tank  jacket, 
and  then  apply  0.32  cm  (125  mils) 
minimum  thickness  of  Thermo-lag  330- 
3  Subliming  Compound.  Next  apply 
0.013  cm  (5  mils)  of  Thermo-lag  Topcoat 
350-3. 

System  Application  03  (14):  Apply 
5.08  cm  (2.0  inches)  minimum  thickness 
of  glass  fiber  then  an  eleven  gauge  steel 
jacket,  then  apply  0.010  cm  (4  mils) 
minimum  thickness  of  Thermo-lag 
Primer  351-3  primer  to  the  exterior  tank 
jacket,  and  then  apply  0.34  cm  (13S 
mils)  minimum  thickness  of  Thermo-lag 
330-3  Subliming  Compound.  Next 
apply  0.013  cm  (5  mils)  of  Thermo-lag 
Topcoat  350-3. 

System  Application  04  (16):  (<2«8  "C) 
Apply  5.08  cm  (2.0  inches)  minimum 


thickness  of  glass  fiber  then  an  eleven 
gauge  steel  jacket,  then  apply  0.010  an 
(4  mils)  minimum  film  thidcness  of 
Thermo-lag  Primer  351-3  primer  to  the 
tank  jacket,  and  then  apply  0.48  on  (188 
mils)  minimum  thickness  of  Thermo-lag 
330-3  Subliming  Compound.  Next 
apply  0.013  cm  (5  mils)  of  Thermo-lag 
Topcoat  350-3. 

System  Application  05  (17):  (<288  »C) 
Apply  5.08  cm  (2.0  inches)  minimum 
thickness  of  polyurethane  then  an 
eleven  gauge  steel  jacket,  than  apply 
0.010  cm  (4  mils)  minimum  thickness  of 
Thermo-lag  Primer  351-3  primer  to  the 
tank  jacket.  Next,  apply  0.48  cm  (188 
mils)  minimum  thickness  of  Thermo-lag 
330-3  Subliming  Compound.  Next 
apply  0.013  cm  (5  mils)  of  Thermo-lag 
Topcoat  350-3. 

Thermo-lag  330-30    Subliming 
Material  System 

System  Application  01  (15):  Apply 
5.08  cm  (2.0  inches)  minimum  thickness 
of  poljoirethane  foam  then  an  eleven 
gauge  steel  jacket,  then  apply  0.010  cm 
(4  mils)  minimum  thickness  of  Thermo- 
lag  Primer  351-3  to  the  tank  jacket,  and 
then  apply  0.343  cm  (135  mils) 
minimum  thickness  of  Thermo-lag  330- 
30  Subliming  Compound.  Next  apply 
0.013  cm  (5  rails)  of  Thermo-lag  Topcoat 
350-3. 

System  Application  02  (27):  Apply 
5.08  cm  (2.0  inches)  minimum  thickness 
of  glass  hber  then  an  eleven  gau^  steel 
jacket,  then  apply  0.010  cm  (4  mils) 
minimum  thickness  of  Tliermo-lag 
Primer  351-3  primer  to  the  tank  jacket, 
and  then  apply  0.46  cm  (180  mils) 
minimum  thickness  of  Thermo-lag  330- 
30  Subliming  Compound.  Next  apply 
0.013  cm  (5  mils)  of  Thermo-lag  Toixxwt 
350-3. 

System  Application  03  (28):  Apply 
2.54  cm  (1.0  inches)  minimum  thickness 
of  polyurethane  foam  then  an  eleven 
gauge  steel  jacket  then  apply  0.010  cm 
(4  mils)  minimum  thickness  of  Thermo- 
lag  Primer  351-3  to  the  tank  jacket,  and 
then  apply  0.457  cm  (180  mils) 
minimum  thickness  of  Thermo-lag  330- 
30  Subliming  Compound.  Next  apply 
0.013  cm  (5  mils)  of  Thermo-lag  Topcoat 
350-3. 

Tbermo-Lag  440  Subliming  Material 
System 

System  Application  01:  Apply  0.013 
cm  (5  mils)  of  THERMO-LAG  351-176 
Primer  to  the  tank  surface,  then  apply 
0.419  cm  (165  mils)  of  THEiU^O-LAG 
440  Subliming  Material  to  the  surface. 
Next  apply  0.005  cm  (2  mils)  of 
THERMO-LAG  350-31  Topco^. 


United  States  Gypewn  Company, 
Chicago,  Illinois 

Thermafiber  Tank  Car  Fire  Proofing 

System  Application  01  (11):  Apply 
2.54  cm  (1.0  inch)  minimum  thickness 
of  Thermafiber  Tank  Car  Fire  proofing 
(density  ^112.1  kg/m^  (7  lbs/ft')),  then 
an  eleven  gauge  steel  jacket. 

System  Application  02  (20):  (<288  "C) 
Apply  2.54  cm  (1.0  indi)  minimimi 
thickness  of  Thermafiber  Tank  Car 
Fireproofing  (density  >112.1  kg/m'  (7 
lbs/ft')),  with  a  foil  scrim  polyethylene 
facing,  then  apply  10.16  cm  (4.0  inches) 
of  glass  fiber  compressed  to  7.62  cm  (3.0 
inches),  and  then  an  eleven  gauge  steel 
jacket. 

System  Application  03  (26):  (<288  "C) 
Apply  2.54  cm  (1.0  inch)  minimum 
thickness  of  Thermafiber  Tank  Car  Fire 
proofing  (density  >112.1  kg/m^  (7  lbs/ 
ft^)),  with  a  foil  scrim  polyethylene 
facing,  then  apply  2.54  cm  (1.0  inch) 
minimum  thickness  polyurethane  facing 
followed  by  2.54  cm  (1.0  inch) 
minimum  thickness  polyurethane  foam, 
and  then  an  eleven  gauge  steel  jacket 

System  Application  04:  (<288  °C) 
Apply  2.54  cm  (1.0  inch)  minimum 
thickness  of  Thermafiber  Tank  Car  Fire 
proofing  (density  ^112.1  kg/m^  (7  lbs/ 
fl^)),  than  apply  8.89  cm  (3.5  inches) 
glass  fiber  insulation  compressed  to  7.62 
cm  (3.0  inches)  and  then  an  eleven 
gauge  steel  jacket. 

Inswool  HP 

System  Application  01:  (<288  °C) 
Apply  3.81  cm  (1.5  inch)  minimum 
thickness  of  INSWOOL  HP  ceramic  fiber 
blanket  (density  >80.1  kg/m^  (5  lbs/ft^)), 
then  an  eleven  gauge  steel  jacket. 

Issued  in  Washington,  DC  on  May  10. 1993 
under  authority  delegated  in  49  CFR  part 
106,  appendix  A. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

|FR  Doc.  93-11393  Filed  5-12-93;  8:45  am] 
BtLUNacooc  MM-a»-r 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Object*  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  SUt.  985.  22  U.SXL 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  items  to  be 
included  in  the  e)dubit,  "Hie  Birth  of 
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Athenian  Democracy"  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  significance.  The  items 
are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  item  at  the  National 
Archives,  Washington,  DC,  beginning  on 
or  about  June  15. 1993,  to  on  or  about 
January  2. 1994,  is  in  the  National 
interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  May  7, 1993. 
R.  Wallace  Stuart. 
Acting  General  Counsel. 
(FR  Doc.  93-11395  Filed  5-12-93;  8:45  am) 

•aUNQ  CODC  ttSO-OI-M 


Samantha  Smith  Memorial  Exctwnge 
Program — Youth  Exchanges 

ACnON:  Notice — request  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  from 
U.S.  educational,  cuhural,  and  otlier 
not-for-profit  institutions  to  conduct 
exchanges  of  youth  under  the  age  of  21 
with  Central  and  Eastern  Europe: 
Albania,  Bulgaria,  Czech  Republic, 
Estonia,  Hungary,  Latvia,  Lithuania, 
Poland,  Romania,  Slovakia,  and  the 
iibllowing  former  repubUcs  of 
Yugoslavia:  Bosnia-Hercegovina, 
Croatia,  Macedonia,  and  Slovenia  or  the 
'Newly  Independent  States  (NIS)  of 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan.  Proposals  may 
address  more  than  one  country  in  each 
iarea  but  cannot  combine  NIS  countries 
;with  those  of  Central  and  Eastern 
Europe.  However,  organizations  may 
submit  two  different  proposals  for  these 
two  geographic  areas.  These  exchanges 
represent  part  of  the  activities  of  the 
Samantha  Smith  Memorial  Exchange 
Program  and  are  subject  to  the 
availability  of  funding  for  the  Fiscal 
Year  1994  program.  A  request  for 
proposals  in  support  of  exchanges  of 
college  and  university  undergraduate 
Istudents  under  the  aegis  of  the 
Samantha  Smith  Program  will  be 
published  separately  by  the  Office  of 
Academic  Exchanges. 
PATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Friday,  August 
13, 1993.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  August  13  but  received 
at  a  later  date.  It  is  the  responsibility  of 


each  grant  applicant  to  ensure  that 
complete  proposals  are  received  by  the 
above  deadline.  Grant  funds  should  be 
available  on  or  after  February  1, 1994. 
ANNOimCEMENT  NUMBER:  This 
Announcement  number  is  E/P-94-1. 
Please  refer  to  his  number  and  the  title 
given  in  all  correspondence  or 
telephone  calls  to  USIA. 
ADDRESSES:  The  original  and  12  copies 
of  the  completed  application 
(STAPLED,  not  bound),  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref:  Samantha  Smith 
Program— E/P-94-1.  Office  of  GranU 
Management,  E/XE,  room  357,  301  4th 
Street,  SW.,  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
should  write  or  fax:  U.S.  Information 
Agency,  Office  of  Citizen  Exchanges,  E/ 
P,  room  216,  301  4th  Street,  SW.. 
Washington.  DC  20547. 

FAX  (202)  519-4350  (NIS)/5311 
(Central/Eastern  Europe)  to  request 
detailed  application  packets,  which 
include  award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guideUnes  for  preparing  proposals, 
including  specific  budget  preparation 
information.  Questions  may  be  directed 
to  E/PN,  (202)  619-5319  (NIS)  or  E/PE 
(202)  619-6299  (Central  and  Eastern 
Europe). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Ovenriew 

Grant  funding  is  intended  to  promote 
the  exchange  of  young  people  21  years 
of  age  or  younger  between  the  U.S.  and 
the  Newly  Independent  States  (NIS)  of 
Armenia,  Azerbaijan.  Belarus.  Georgia. 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia.  Tajikistan.  Turkmenistan, 
Ukraine,  and  Uzbekistan  and  the  Central 
and  Eastern  European  countries  of 
Albania,  Bulgaria,  Czech  RepuLlic. 
Estonia,  Hungary,  Latvia,  Lithuania, 
Poland,  Romania,  Slovakia,  and  the 
following  former  republics  of 
Yugoslavia;  Bosnia-Hercegovina, 
Croatia,  Macedonia,  and  Slovenia. 
Proposals  may  address  more  than  one 
country  in  each  area,  for  example  a 
project  with  Bulgaria,  Latvia,  and 
Slovenia,  or  Belarus,  Moldova,  and 
Kyrgyzstan.  Proposals  cannot  combine 
NIS  countries  with  those  of  Central  and 
Eastern  Europe.  The  Agency's  main 
objective  is  to  foster  interaction  between 
American  and  foreign  youth. 


Consequently,  extensive  interaction  is  a 
requirement.  Proposals  should 
demonstrate  how  American  and  foreign 
youth  will  interact  in  a  way  that 
encourages  the  exchange  of  ideas, 
values  and  information. 

Twenty-five  percent  (25%)  of  the 
available  funds  will  be  reserved  for 
organizations  that  have  not  received 
Samantha  Smith  grants  in  the  past  three 
years.  Grants  are  awarded  to  expand  or 
enhance  existing  exchange  programs  or 
to  encourage  the  development  of  new 
exchanges.  Programs  may  involve  the 
U.S.  organization  in  a  partnership  with 
organizations  in  one  or  more  countries. 
The  minimum  length  of  stay  in  country 
for  any  project  is  three  weeks.  Three 
categories  of  grants  are  being  offered. 

Category  A — School-to-SchooI 
Exchanges 

A  school-to-school  exchange  is  one 
that  involves  a  direct  linkage  between 
an  U.S.  and  a  Central  and  Eastern 
European  or  NIS  elementary,  middle,  or 
high  school.  An  applicant  must  be  a 
school  or  school  district.  The  maximum 
grant  for  this  category  is  $10,000.  The 
exchange  program  activity  should  be 
reciprocal  and  permit  students  to  live  in 
each  other's  countries  during  the 
academic  year  when  schools  are  in 
session.  The  proposal  should  provide 
detailed  information  on  the  classroom 
and  other  activities  in  both  the  U.S.  and 
the  partner  country.  The  duration  of 
projects  may  be  one  academic  year, 
semester  or  short-term  (generally 
understood  to  mean  three  to  eight 
weeks).  Schools  receiving  funding 
under  other  grants  awarded  by  USIA  for 
youth  exchanges  may  not  apply  under 
this  category. 

Category  B — Multiple  School 
Partnership  Programs 

This  category  is  reserved  only  for 
Central  and  Eastern  European  countries, 
to  include  the  Baltic  Republics.  See 
other  announcements  for  multiple 
school  partnership  programs  with  the 
NIS. 

A  maximum  of  $150,000  is  available 
for  grants  generally  in  the  range  of 
$50,000  to  $75,000  in  support  of 
programs  of  exchanges  between  the  U.S. 
and  the  Central  and  Eastern  European 
countries,  to  include  the  three  Baltic 
Republics  based  on  multiple  school 
linkages,  i.e.,  one-to-one  matches  of  two 
or  more  schools  in  the  U.S.  to  two  or 
more  schools  in  Central  and  Eastern 
Europe  and/or  the  Baltic  Republics.  At 
its  most  basic  level,  the  typical  project 
involves  the  annual  exchange  of  groups 
of  students  and  teachers  among  several 
school  linkages  for  short-term  stays 
during  the  academic  year.  Semester  and 
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year- long  exchanges  of  individual 
students  are  also  possible.  The  grants 
are  intended  only  to  partially  subsidize 
the  costs  of  the  programs,  which  will  be 
funded  on  the  American  side  primarily 
by  contributions  from  the  participating 
students,  their  schools  and 
communities.  Applicants  for  these 
grants  should  furnish  written  evidence 
of  a  commitment  from  Central  and 
Eastern  European  or  Baltic  entity(ies) 
describing  the  nature  of  the  services  and 
source  of  funding  that  will  be  provided 
in  the  participating  NIS  schools  and 
communities.  Consortia  will  also  be 
eligible  for  this  grant. 

Category  C — General  Youth  Exchanges 

This  category  includes  all  other 
projects,  which  will  be  eligible  for 
grants  of  up  to  $50,000.  Semester  and 
year-long  high  school  study  programs 
conducted  by  exchange  organizations 
fall  within  this  category.  For  short-term 
(3-8  weeks)  exchanges,  preference  is 
given  for  projects  with  a  thematic  focus. 
Eligible  foci  may  include,  but  are  not 
limited  to:  the  arts  (theater,  dance, 
music,  fine  arts,  literature,  folklore,  and 
film/video];  language  and  culture; 
science,  technology,  and  mathematics; 
conservation  and  the  environment; 
historic  preservation;  museum  training; 
social,  political,  and  economic  issues; 
agriculture;  business  and 
administration/management  (including 
enterprise  promotion). 

Projects  requesting  support  for  tours 
of  performing  arts  groups  or  sports 
teams  are  eligible  if  the  primary  purpose 
of  the  program  is  interaction  between 
international  participants  and  their 
hosts.  Tours  of  performing  arts  groups 
or  sports  groups  where  the  primary 
activity  is  performance  or  competition 
are  not  eligible. 

Organizations  other  than  schools  that 
seek  funds  for  an  academic  high  school 
exchange  of  six  months  duration  or 
more  must  be  designated  as  a  Secondary 
School  Exchange  Visitor  Program 
Sponsor  by  USIA's  Exchange  Visitor 
Program  Services. 

Reciprocity  is  not  a  requirement  for 
this  category,  but  in  general,  USIA  gives 
preference  to  proposals  for  reciprocal 
exchanges.  The  proposal  should  provide 
detailed  information  on  the  activities  in 
both  the  U.S.  and  the  partner  country. 
The  number  of  U.S.  and  foreign 
participants  should  be  roughly  equal. 
Such  proposals  must  provide  written 
evidence  of  the  commitment  of  a 
counterpart  organization  in  the  partner 
country  willing  and  able  to  engage  in 
the  proposed  activities.  In  most  cases 
the  counterpart  organization  should 
assume  responsibility  for  the  cost  of 


hosting  the  American  participants  in  the 
reciprocal  portion  of  the  program. 

Guidelines 

All  categories  of  proposals  must 
include: 

— ^Participant  selection  criteria  and  a 
description  of  the  selection  process. 
All  participants  must  be  under  age  21 
at  the  time  they  begin  the  program. 
Participants  should  be  chosen  for 
their  actual  or  potential  leadership 
qualities.  The  proposal  should 
describe  in  detail  the  selection 
process  for  both  U.S.  and  foreign 
participants.  The  ratio  of  adult  escorts 
to  youth  participants  should  be  as  low 
as  possible. 

— Description  of  orientation  programs. 
There  should  be  ample  introduction 
to  the  program  theme,  administrative 
procedures,  basic  historical,  cultural 
and  social  information,  and 
substantive  issues  likely  to  be  raised 
by  their  U.S.  or  foreign  counterparts. 

— Information  concerning  stays  in  the 
host  country.  Preference  is  generally 
given  to  longer  stays  in-country.  The 
proposal  should  describe  in  detail  the 
selection  process  for  both  U.S.  and 
host  families/institutions. 
Consideration  will  be  given  to  those 
projects  which  for  reasons  or 
requirements  of  the  partner 
country (ies)  are  of  short  duration,  but 
the  length  of  stay  in  country  must  be 
a  minimum  of  three  weeks. 

— Information  concerning  language 
qualifications.  Speaking  ability  in  the 
language  of  the  host  country  for  both 
American  and  foreign  participants  is 
preferred,  but  not  required.  Ideally 
some  participants  in  each  incoming 
delegation  should  be  conversant  in 
English,  and  some  participants  in 
each  outgoing  delegation  should  be 
conversant  in  the  host  country 
language. 

— Details  on  planning.  Proposal  should 
show  evidence  of  adequate  lead/ 
planning  time  to  ensure  a  successful 
exchange. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  for 
which  specific  details  are  available  in 
the  application  packet. 

Allowable  costs:  Grant-funded 
expenditures  will  generally  be  limited 
to  the  following  categories: 

— In-country  travel  and  per  diem,  i.e., 
lodging,  meals,  clothing  maintenance, 
and  incidentals,  or  stipends. 

— Orientation,  honoraria,  or  preparation 
costs;  briefing  materials.  Honoraria  is 
limited  to  $150/ day/speaker. 


— ^Educational  and  cultural  enrichment 
activities  at  a  limit  of  $150  per  each 
program  youth  participant. 

— Tuitions,  conference/seminar 
registration  fees,  and  other  program 
admission  fees. 

— International  travel,  normally  limited 
to  partial  support  for  Americans 
travehng  to  the  NIS,  Baltic  Republics 
or  Central  and  East  Europe,  and 
Central  and  East  Europeans  traveling 
to  the  U.S.  NIS  partner  organizations 
should  be  encouraged  to  cover 
international  travel. 

— Applications  should  demonstrate 
substantial  cost  sharing  in  both 
program  and  administrative  expenses. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  adhere 
to  the  guidelines  established  herein  and 
in  the  application  packet.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  Ail 
eligible  proposals  will  also  be  reviewed 
by  the  appropriate  geographic  area 
office,  and  the  budget  and  contracts 
offices.  Proposals  may  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel.  Funding  decisions  ara  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA's  contracting 
officer. 

i?ev7ew  Criteria 

Technically  eligible  applications  will 
be  reviewed  according  to  the  following 
criteria  in  addition  to  what  has  been 
outlined  already  in  this  RFP: 

1.  Quality  of  the  program  plan  and 
adherence  of  proposed  activities  to  the 
criteria  and  conditions  described  above. 

2.  Reasonable,  Feasible,  and  Flexible 
Objectives.  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 

3.  Multiplier  Effect/Impact.  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Value  to  U.S.-Partner  Country 
Relations.  Assessments  by  USIA's 
geographic  area  desk,  and  overseas 
officers  of  the  need,  potential,  impact 
and  significance  in  the  partner 
country{ies). 

5.  Cost  Effectiveness.  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and  honoraria, 
should  be  kept  as  low  as  possible. 
Proposals  which  utilize  grant  funds  for 
program  rather  than  administrative  costs 
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will,  in  general,  be  mne  favorably 
reviewed.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cxist-abaring  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributioDS. 

6.  InstituticHMl  Capacity.  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals, 

7.  InstituUon's  Track  Record/ Ability. 
Proposals  should  demonstrate  potential 
for  program  excellence  and/or  track 
record  of  apphcant  institution.  The 
Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities.  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Evaluation  Plan.  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitmoit  cm  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
January  10,  1994.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  May  7, 1993. 
Barry  Fulton. 

Acting  Associate  Director,  Bureau  of 

Educational  and  Cultural  Affairs. 

IFR  Doc.  92-11394  Filed  S-12-93:  8:45  am| 
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Regional  Scholar  Exchange  Program; 
Request  for  Proposala 

AGENCY:  United  States  Information 
Agency. 

ACTK)N:  Notice:  request  for  proposals. 


SUMMARY:  The  United  States  Information 
Agency  (USIA)  invites  applications  for 
academic  exchanges  from  U.S.  not-for- 
profit  organizations  engaged  in 


international  exchange  programs  to 
conduct  research  exchanges  in  the 
humanities  and  social  sciences  of  pre- 
and/or  post-doctoral  students  and 
scholars  with  Armenia,  Azerbaijan, 
Belarus,  Estonia.  Georgia,  Kazakhstan, 
Kyrgyzstan.  Latvia,  Lithuania,  N4oldova. 
Russia,  Tajikistan.  Turkmenistan, 
Ukraine,  and  Uzbekistan.  Both  existing 
and  new  projects  are  eligible.  Only 
organizations  with  at  least  four  years  of 
experience  in  international  exchange 
activities  are  eligible  to  apply.  These 
exchanges  are  subject  to  thie  availability 
of  funding  for  Fiscal  Year  1994. 

Support  is  offered  for  two  categories: 
Category  A,  Short-term  (defined  as  being 
less  than  six  months  or  the  equivalent 
of  one  academic  semester)  and/ or  Long- 
term  (defined  as  being  at  least  six 
months  or  the  equivalent  of  one 
academic  year)  Research  Exchanges  in 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakhstan.  Kyrgyzstan,  Moldova, 
Russia.  Tajikistan.  Turkmenistan. 
Ukraine,  and  Uzbekistan:  and  Category 
B,  Short-term  (defined  as  being  less  than 
six  months  or  the  equivalent  of  one 
academic  semester)  and/or  Long-term 
(the  equivalent  of  at  least  six  months  or 
one  academic  year)  Research  Exchanges 
in  Estonia,  Latvia  and  Lithuania. 

Each  category  has  separate  conditions 
and  requirements  which  are  stated  in 
this  announcement.  Institutions  may 
address  one  or  both  categories,  but  must 
submit  a  separate  proposal  for  each 
category.  Proposals  for  Category  A  may 
include  all  12  countries,  or  a  regional 
grouping  of  countries.  Proposals  for 
Category  B  may  include  one.  two  or 
three  of  the  Usted  countries.  The  goal  of 
the  program  is  to  ensure  the  broadest 
geograi^ic  distribution  >n  the  Newly 
Independent  States,  the  Baltics,  and  the 
U.S.  Programs  chould  be  for  two-way 
exchanges,  although  they  do  not  need  to 
be  evenly  reciprocal.  Organizations  may 
request  funding  for  one  or  both  sides  of 
the  exchange.  Proposals  for  programs 
that  do  not  fit  into  either  Category  A  or 
B  will  be  considered  technically 
ineligible. 

DATES:  Deadline  for  proposah:  One 
original  and  14  copies  must  be  received 
at  the  U.S.  Information  Agency  by  5 
p.m.  WashingtOTi,  DC  time  on  Friday, 
July  30, 1993.  Faxed  documents  will  not 
be  accepted,  nor  will  documents 
postmarked  on  July  30,  1993,  but 
received  at  a  later  date,  h  is  the 
responsilH'lity  of  each  grant  applicant  to 
ensure  that  its  proposals  are  received  by 
the  above  deadline. 

Grant-funded  activity  may  not  begin 
prior  to  October  1, 1993.  Grants 
awarded  to  organizations  through  this 
competition  should  be  completed  by 


December  31, 1995.  Proposals  for 
exchanges  mding  after  December  31. 
1995  will  be  considered  technically 
ineligible.  The  Agency  reserves  the  right 
to  extend  exchanges  after  December  31, 
1995  for  awards  granted  under  the 
Regional  Scholars  program. 

IXiration:  Proposals  for  both 
categories  must  provide  for  at  least 
three-month  programs  for  participants, 
but  must  not  exosed  one  year. 
ADDRESSES:  The  original  and  14  copies 
of  the  completed  application.  Including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Reference:  Regional  Scholar 
Exchange  Program.  Office  of  GranU 
Management.  E/XE.  room  336.  301  4th 
Street.  SW.,  Washington.  DC  20547. 
FOR  RiRTMER  MFORMATIOM  COHTACT: 
Interested  U.S.  organizations  should 
write  or  call:  Mr.  Ted  Kniker  or  Ms. 
Gina  Lemley  at  the  U.S.  Information 
Agency,  301  4th  Street.  SW..  Academic 
Exchanges  Division.  European  Branch, 
E/AEE,  room  208.  Washington,  DC 
20547;  telephone  (202)  619-5341.  to 
request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  informatioa. 
SUPPLEMENTARY  Mf ORMATION:  Overall 
authority  for  these  exchanges  is 
coDtaii>ed  in  the  Mutual  Educational 
and  Cuhural  Exchange  Act  of  1961,  as 
amended,  PubUc  Law  87-256 
(Fulbright-Havs  Act).  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  people  of  other 
countries  by  means  of  educational  and 
cultural  exchange;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cuhural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  •  •  • 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  Stales  and 
other  countries  of  the  world."  Pursuant 
to  the  Bureau  of  Educational  and 
Cultural  Affairs'  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  poUtical.  social  and  cultural 
life.  Programs  shall  also  "maintain  their 
scholarly  integrity  and  shall  meet  the 
highest  standards  of  academic 
excellence  or  artistic  achievement." 

Overview 

The  Regional  Scholar  Exchange 
Program  is  intended  to  promote 
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scholarly  research  by  funding  U.S. 
academic  exchanges  of  pre-  and  post- 
doctoral students  and  scholars 
(including  graduate  students,  junior 
faculty,  and  senior  scholars)  with 
Armenia,  Azerbaijan,  Belarus.  Estonia, 
Georgia.  Kazakhstan,  Kyrgyzstan,  Latvia. 
Lithuania.  Moldova.  Russia,  Tajikistan. 
Turkmenistan.  Ukraine,  and  Uzbekistan. 
Participants  must  be  citizens  of  the 
United  States.  Armenia.  Azerbaijan. 
Belarus.  Georgia.  Kazakhstan. 
Kyrgyzstan.  Moldova,  Russia.  Tajikistan. 
Turkmenistan.  Ukraine,  or  Uzbekistan 
(Category  A)  or  citizens  of  the  United 
States.  Estonia,  Latvia,  or  Lithuania 
(Category  B).  Within  the  spirit  of  the 
Mutual  Education  and  Cultural 
Exchange  Act  of  1961.  the  purposes  of 
the  Regional  Scholar  Exchange  Program 
are  (1)  to  provide  access  by  U.S. 
scholars  to  research  sources  in  the 
countries  listed  above.  (2)  to  provide 
access  by  scholars  from  these  countries 
to  research  sources  in  the  United  States, 
and  (3)  to  encourage  scholarly 
cooperation  in  the  humanities  and 
social  sciences. 

Guidelines 

Language  Qualifications 

For  both  categories,  foreign 
participants  must  have  sufficient 
fluency  in  English  and  U.S.  participants 
must  have  sufficient  fluency  in  the 
language  of  the  host  country  to  be  able 
to  conduct  research.  Escort-interpreters 
will  not  be  provided,  or  funded  by 
USIA. 

Institutional  Commitment 

Proposals  must  include 
documentation  of  institutional  support 
for  the  proposed  program  in  the  form  of 
signed  letters  of  endorsement  from  the 
U.S.  and  foreign  partners'  directors,  or 
in  the  form  of  a  signed  agreement  by  the 
same  persons.  Letters  of  endorsement 
must  describe  each  institution's  or 
organization's  commitment  and  make 
specific  reference  to  the  proposed 
program,  each  institution's  activities  in 
support  of  that  program,  and  each 
institution's  ability  to  provide  access  to 
archival  or  manuscript  repositories. 
Documentation  of  support  from 
governmental  ministries  or  academies 
will  be  acceptable  when  appropriate, 
replacing  individual  documentation 
from  each  foreign  educational 
institution  involved.  Applicants  must 
submit  this  documentation  as  part  of  the 
completed  application.  Applying 
institutions  are  expected  to  make  their 
own  arrangements  with  the  appropriate 
foreign  institutions.  National  ministries 
of  education  and  culture  and  academies 


of  science  are  included  as  eligible 
foreign  partner  institutions. 

Authorization  to  work  in  archives, 
manuscript  repositories,  and  to  use 
research  materials  is  critical  for  U.S. 
scholars.  Proposals  should  include 
evidence  of  such  authorization. 

Proposal  Narrative 

The  proposal  narrative  describing  the 
program  must  conform  to  the  Guidelines 
(E/AEE-94-01)  and  must  include  any 
subgrants  to  be  issued.  All  narratives 
must  describe  in  detail  the  abilities  of 
the  participating  organizations  to  adapt 
to  the  changing  exchanges  environments 
in  the  countries  eligible  for  participation 
in  this  program. 

Participant  Selection 

The  proposal  must  include  detailed 
descriptions  of  the  selection  processes 
of  participants,  both  foreign  and 
American.  This  must  include 
procedures  by  which  selecting  officials 
are  named.  A  goal  for  this  program  is  to 
select  students  and  scholars  from 
geographically  diverse  backgrounds  in 
the  home  country  and  place  them  in 
wide  geographic  distribution  in  the  host 
country. 

Categories  A  and  B  (Short-  and  Long- 
term  Research  Exchange):  All  scholars, 
at  a  minimum,  must  be  Ph.D.  candidates 
and  currently  enrolled  at  a  university. 

Applying  organizations  must 
demonstrate  the  ability  to  conduct 
competitive  award  programs  that  are 
national  in  scope.  Programs  must  be 
based  on  an  open,  nationwide 
competition,  incorporating  peer  group 
review  mechanisms.  The  selection 
process  for  U.S.  participants  must  be 
merit  based.  Selection  criteria  for  the 
U.S.  participants  must  be  based  on:  (1) 
Academic  rigor  of  the  participant's 
proposed  project,  including  a 
demonstration  of  the  need  to  study 
abroad;  (2)  feasibility  of  the  participant's 
proposed  project,  including  time-frame 
and  methodology;  (3)  language 
proficiency  in  the  language  of  the  host 
country  by  the  participant;  and  (4)  a 
solid  foundation  of  background 
knowledge  and  research  through  general 
literature  available  in  Western 
repositories. 

The  selection  process  for  foreign 
researchers  should  be  merit  based  and 
the  result  of  a  country-wide  or  multi- 
country  wide  competition.  Selection 
criteria  for  the  foreign  participants 
should  be  based  on:  (1)  Academic  rigor 
of  the  participant's  proposed  project, 
including  a  demonstration  of  the  need 
to  study  abroad;  (2)  feasibility  of  the 
participant's  proposed  project, 
including  time-frame  and  methodology: 
(3)  English  language  proficiency  by  the 


participant;  and  (4)  a  solid  foundation  of 
background  knowledge  and  research 
through  general  literature  available  in 
the  repositories  of  the  foreign  region. 

General  Requirements 

Programs  must  comply  with  J  visa 
regulations  and  should  reference  this 
adherence  in  the  proposal  narrative. 
Proposals  must  comply  with  reporting 
and  withholding  regulations  for  federal, 
state  and  local  taxes  as  applicable. 
Applicants  should  demonstrate  tax 
regulation  adherence  in  the  proposal 
narrative  and  budget  notes. 

Orientation  Programs 

Participants  should  be  provided  with 
a  substantive  and  comprehensive 
orientation  to  the  countries  of  their 
visits,  and  proposals  should  describe 
these  orientation  programs,  including 
costs,  in  detail. 

Proposed  Budget 

Funding  anticipated  for  Category  A  is 
estimated  at  $1,300,000.  which  includes 
all  program  and  administrative  costs. 
Funding  anticipated  for  Category  B  is 
estimated  at  $240,000,  which  includes 
all  program  and  administrative  costs. 
The  following  budgetary  guidance 
applies  to  both  Categories  A  and  B: 
Project  awards  to  U.S.  organizations  will 
be  made  in  a  wide  range  of  amounts. 
The  Agency  reserves  the  right  to  reduce, 
revise  or  increase  proposal  budgets  in 
accordance  with  the  needs  of  the 
program.  All  organizations  must  submit 
a  comprehensive  line-item  budget,  the 
details  and  format  of  which  are 
contained  in  the  application  packet.  The 
budget  should  list  all  sources  of  support 
for  the  program  for  fiscal  year  1994. 
including  both  cash  and  in-kind 
contributions. 

Allowable  Costs 

Grant-funded  items  of  expenditure 
may  include  the  following  categories: 
Categories  A  and  B: 

— International  Travel  (via  American 

flag  carrier); 
— Domestic  travel; 
— Maintenance  (lodging,  meals, 

incidental  expenses,  etc.); 
— Stipend  (not  to  exceed  $250  per 

month); 
— Academic  progiam  costs  (e.g.  book 

allowance); 
— Orientation  costs  (speaker  honoraria 

are  not  to  exceed  $150  per  day  per 

speaker); 
— Cultural  enrichment  expenses 

(admissions,  tickets,  etc.;  limited  to 

$150  per  participant); 
— Excursionary  travel  and  lodging  for 

cultural  enrichment  (not  to  exceed 

$200.00  per  participant); 
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—In-country  administrative  costs  (e.g.. 

publicity,  recruitment  and  selection 

costs) 

Medical  insurance  for  the  participants 
will  be  covered  by  the  U.S.  Information 
Agency,  if  the  Agency  funds  50%  or 
more  of  the  total  project  costs. 

Administrative  Costs — Not  to  Exceed 
20%  of  the  Requested  Budget' 

— Administration  (salaries,  benefits, 
communications,  other  direct  costs 
and  indirect  costs),  including 
administration  of  tax  withholding  and 
reporting  as  required  by  federal,  state 
and  local  authorities  and  in 
accordance  with  relevant  tax 
treaties.*; 
-f-Taxes  and  visa  fees 

Application  should  demonstrate 
substantial  cost-sharing  (doUa;  .^nd  in- 
kind)  in  both  program  and 
administrative  expenses,  including 
tuition  waivers  and  overseas  partner 
contributions. 

No  grants  funded  under  this  program 
will  include  profit  or  fee. 

'Please  Note:  It  is  required  that 
Jiequested  administrative  funds, 
including  indirect  costs  and  direct 
domestic  administrative  expenses,  not 
exceed  20%  of  the  total  amount 
requested  from  USIA;  administrative 
expenses  should  be  cost-shared. 

Review  Process 

1 1  USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet, 
including  the  Guidelines  for  Preparing 
Proposals  (E/AEE-94-01). 

It  is  the  responsibility  of  the  applicant 
to  ensure  it  has  a  copy  of  these 
Guidelines. 

Eligible  proposals  will  be  forwarded 
to  panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Proposals  may 
also  be  reviewed  by  the  Agency's  Office 
of  General  Counsel.  Funding  decisions 
pre  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USlA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

a.  Quality  of  program  plan,  including 
academic  rigor,  thorough  conception  of 
project,  demonstration  of  meeting 
participant  needs,  contributions  to 


understanding  the  partner  country, 
proposed  follow-on.  and  qualifications 
of  program  staff  and  participants. 

b.  Feasibility  of  the  program  plan  and 
the  capacity  of  the  organization  to 
conduct  the  exchange.  I^oposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

c.  Track  record — relevant  Agency  and 
outside  assessments  of  the 
organization's  experience  with 
international  exchanges;  for 
organizations  that  have  not  worked  with 
USIA  before,  the  demonstrated  potential 
to  achieve  program  goals  will  be 
evaluated. 

d.  Muhiplier  effect/impact — the 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
development  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  in  promoting  mutual 
understanding. 

e.  Value  of  U.S. — partner  country 
relations — the  assessment  by  USIA's 
geographic  area  office  of  the  need, 
potential  impact,  and  significance  of  the 
project  with  the  partner  country. 

f.  Cost-effectiveness — greatest  return 
on  each  grant  dollar.  A  key  measure  of 
cost-effectiveness  is  the  unit  cost  to  the 
Agency.  This  is  the  total  request  of 
USIA  monies  divided  by  the  number  of 
exchangees  (people  moved).  The 
Agency  also  reviews  the  ratio  of  cost- 
sharing  exhibited.  Cost-sharing  through 
other  financial  support  as  well  as 
institutional  direct  and  in  kind  funding 
contributions  is  strongly  encouraged. 

g.  Diversity  and  pluralism  (for  student 
programs) — perference  will  be  given  to 
proposals  that  demonstrate  efforts  to 
provide  for  the  participation  of  students 
with  a  variety  of  major  disciplines,  from 
diverse  regions,  and  of  different  socio- 
economic and  ethnic  backgrounds,  to 
the  extent  feasible  for  the  applicant 
institutions. 

h.  Adherence  of  proposed  activities  to 
the  criteria  and  conditions  described 
above. 

i.  Institutional  commitment  as 
demonstrated  by  financial  and  other 
support  to  the  program,  including  the 
provision  for  adequate  and  appropriate 
personnel  and  institutional  resources  to 
achieve  the  program  goals. 

j.  Follow-on  Activities — proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA- 
supported  programs  are  not  isolated 
events. 

k.  Evaluation  plan — proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution  to  determine  the 
success  of  the  project. 


1.  Geographic  diversity — the  Agency 
will  seek  to  achieve  maximum 
geographic  diversity  in  selection  and 
placement  of  participants  through  its 
award  of  grants. 

Options  for  Renewal 

Subject  to  the  availability  of  funding 
and  the  satisfactory  performance  of 
grant  programs,  USIA  may  invite 
grantees  to  submit  proposals  for 
renewals  of  awarded  grants. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding. 

Issuance  of  this  request  for  proposals 
does  not  constitute  an  award 
commitment  on  the  part  of  the 
government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Nolification 

All  applicants  will  be  notified  in 
writing  of  the  results  of  the  review 
process  on  or  about  September  30.  1993 
All  funded  proposals  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Dated:  May  6,  1993. 
Barry  Fulton, 

Acting  Associate  Director, Bureau  of 
Educational  and  Cultural  Affairs 
|FR  Doc.  93-11135  Filed  5-12-93;  8:45  ami 
BiujNG  cooc  tsao-ei-u 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Scientific  Review  arKl  Evaluation 
Board  for  Health  Services  Research 
and  Development;  Meetings 

The  Department  of  Veterans  Affairs, 
Veterans  Health  Administration,  gives 
notice  under  Public  Law  92-463  that  an 
advisory  committee  meeting  of  the 
Scientific  Review  and  Evaluation  Board 
for  Health  Services  Research  and 
Development  will  be  held  at  The  Inn  at 
Childrens,  342  Longwood  Avenue. 
Boston,  Massachusetts,  on  June  7-9, 
1993.  The  meeting  scheduled  for  June  7 
will  convene  at  3  p.m.  and  adjourn  at 
6:45  p.m.  Meetings  scheduled  for  June 
8  and  9  will  convene  at  8:30  a.m.  and 
adjourn  at  5:15  p.m.  on  June  8  and  on 
June  9  at  3  p.m.  The  purpose  of  the 
meetings  will  be  to  review  research  and 
development  applications  concerned 
with  the  measurement  and  evaluetion  of 
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health  care  systems  and  witii  teeing 
new  methods  of  health  caredehvery 
and  nanagement.  Applications  are 
reviewed  for  scientific  and  technical 
merit  and  recommendations  regarding 
their  funding  are  prepared  for  the 
Associate  Chief  Medical  Director  for 
Research  and  Development. 

The  meeting  will  be  open  to  the 
public  (to  the  seating  capacity  of  the 
room)  at  the  start  of  the  June  7th  session 
for  approximately  one  hour  to  cover 
administrative  matters  and  to  discuss 
the  general  status  of  the  program.  The 
closed  portion  of  the  meetings  involves: 
Discussion,  examination,  reference  to, 
and  oral  review  of  staff  and  consultant 


critiques  of  research  protocols,  and 
similar  docximents  During  this  portion 
of  the  meeting,  discussion  and 
recosrunendatians  will  deal  widi 
qualifications  of  persoimel  conducting 
the  studies,  the  disclosure  of  %vhich 
would  constitute  a  clearly  unwarruited 
invasion  of  personal  {Mivacy,  as  well  as 
research  information,  the  premature 
disclosure  of  wAich  would  be  likely  to 
significantly  frastrate  implementation  of 
proposed  agency  action  regarding  sach 
research  projects.  As  provided  by 
subsection  10(d)  of  Pabhc  Law  92-463, 
as  amended  by  Public  Law  94-409, 
closing  portions  of  these  meetings  is  in 


accordance  with  5  IJLS.C.  552b(c)(6)  aad 
(9)(B). 

Due  to  the  limited  seating  capacity  of 
tks  room,  those  who  plaa  to  attend  the 
open  session  should  contact  Mrs. 
Carolyn  Smith,  Program  Analyst,  Health 
Services  Research  sad  Development 
Service,  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420,  (phone:  202/ 
535-7158)  at  least  5  days  before  tiie 
meetings. 

Dated:  May  4. 1993. 
Heyward  Baoiuster, 
Committee  Management  Officer 
IFR  Doc.  93-11314  Filed  5-12-93;  8:45  am] 
aiLUNC  CODE  naa-oi-w 
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rhis  section  of  th«  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  93-10910. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday.  May  13.  1993. 10:00  a.m.. 
Meeting  Open  to  the  Public. 
This  Meeting  Has  Been  Canceled. 
DATE  AND  TIME:  Tuesday.  May  18. 1993 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washincton. 
D.C.  ^ 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

rrEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b).  and  Title  26.  U.S.C. 


Matters  concerning  participation  in  dvil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  May  20.  1993 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.  Washington. 
D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
FY  1993  Management  Plan  Reallocation. 
Report  from  FEC  Press  Office. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  93-11553  Filed  5-11-93;  3:21  p.m.) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CfTATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  PR  27771, 
May  11.  1993. 

PREVIOUSLY  ANNOUNCED  TU»E  AND  DATE  OF 
THE  MEETING:  12:00  noon.  Monday,  May 
17,  1993. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 

Proposed  acquisition  of  currency 
authentication  equipment. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  May  11,1993. 
William  W.  Wiles. 
Secretary  of  the  Board. 

IFR  Doc.  93-11499  Filed  5-11-93;  12  13  pm) 
BiUJNGCOOE  «aio-oi-p 
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This  section  of  the  FEDERAL  REGiSTEH 
contains  editorial  corrections  ot  previously 
published  Prestdential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conwctions  ve 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  correctiorxs  are 
issued  as  signed  docurnents  and  appear  in 
the  appropnate  documenl  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1421 
RIN  056O-AC70 

Grain  and  Similarty  Handled 
Commodities:  Farmer-Owned  Reserve 
Program  for  Wheat 

Correction 

In  rule  document  92-31846  beginning 
on  page  62473  in  the  issue  of  Thursday, 
December  31, 1992  make  the  following 
correction: 

§1421.217    [Corrected] 

On  page  62474,  in  the  first  column,  in 
amendatory  instruction  3.,  in  the  next  to 
last  line.  "1412.740"  should  read 
••1421.740". 

BtLUNG  CODE  1$05-01-O 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-344] 

Certain  Cutting  Tools  for  Flexible 
Plastic  Conduit  and  Components 
Thereof;  Notice  of  Commission 
Determination  Not  to  Review  and  Initial 
Determination  Amending  the 
Complaint  and  Notice  of  Investigation 
To  Delete  a  Claim 

Correction 

In  notice  document  93-9646 
appearing  on  page  21994  in  the  issue  of 


Monday.  April  26.  1993,  the  docket 
number  should  read  as  set  forth  above. 

BHJJNQ  COOE  150M1-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[T.D.  M70) 
RIN  154S-AR21 

Intercofnpwiy  Tranaler  Pricing 
Regulations  Urtder  Section  482 

Correction 

In  rule  document  93-1 109  beginning    ' 
on  page  5263  in  the  issue  of  Thursday, 
January  21, 1993,  make  the  following 
corrections: 

1.  On  page  5267,  in  the  first  column, 
in  the  second  full  paragraph,  in  the 
seventh  line  from  the  bottom,  "Sections 
1.842-lT{d)(l)"  should  read  "Sections 
1.482-lT(d)(l)". 

2.  On  page  5269,  in  the  third  column, 
in  the  last  paragraph,  in  the  third  line, 
'•Section  1.4824T(e)(l)"  should  read 
"Section  1.482-4T(e)(l)". 

3.  On  page  5270,  in  the  third  column, 
in  the  second  full  paragraph,  in  the 
second  line,  "§  1.4825T(d)(ii)"  should 
read  "§  1.482-5T(d)(ii)".  and  in  the 
ninth  line,  "§  1.4825T(c){2)"  should 
read"§1.482-5T(c)(2)". 

4.  On  the  same  page,  in  the  same 
column,  in  the  third  full  paragraph,  in 
the  eighth  line,  "grass"  should  read 
"gross". 

i1.482-1T    [CorrMted] 

5.  On  page  5274,  in  the  2d  column,  in 
§  1.482-lT(c)(2)(iv).  in  the  11th  line. 
'•§§  1.482-T"  should  read  "§§  1.482-2T". 

6.  On  page  5276,  in  the  3d  column,  in 
§  1.482-lT{d)(l)(ii)(A).  in  the  14th  line, 
"appreciate"  should  read  "appropriate". 

7.  On  page  5277,  in  the  1st  column, 
in  §  1.482-lT(d)(2)(i)(A).  in  the  16th 
line,  "fails"  should  read  "falls". 


8.  On  page  5280.  in  the  second 
coliunn.  in  §1.482-lT(e)(3)(iii)(B).  in  the 
fourth  line,  insert  '•and"  after  •Tax". 

f1.482-3T    (Corrected] 

9.  On  page  5285,  in  the  first  column, 
in  §  1.482-3T(c)(4).  in  Example  6..  (ii).  in 
the  table,  under  the  heading  "A",  in  the 
second  entry,  "(^)"  should  read  "(2)", 
and  in  the  fourth  entry.  "P)"  should 
read  "(3)".  In  addition,  under  the 
heading  "B",  in  the  third  entry,  "(')" 
should  read  "(1)";  in  the  fifth  entry. 
"(')"  should  read  "(3)";  and  in  the  sixth 
entry.  "(')"  should  read  "(1)".  Finally, 
under  the  heading  "C".  in  the  fifth  and 
sixth  entries.  "(')"  ^ould  read  "(1)". 

10.  On  the  same  page,  in  the  second 
column,  in  the  same  section,  in  Example 
8.,  (ii),  in  the  table,  under  the  heading 
"A",  in  the  second  entry,  "{^)"  should 
read  "(2)".  In  addition,  under  the 
heading  "B",  in  the  third  entry,  "(')" 
should  read  "(1)";  in  the  fifth  entry. 
"(')"  should  read  "(3)";  and  in  the  sixth 
entry.  "(')"  should  read  "(1)".  Finally, 
under  the  heading  "C",  in  the  fifth  and 
sixth  entries.  "(')"  should  read  "(1)". 

11.  On  the  same  page,  in  the  third 
column,  in  the  same  section,  in  Example 
11.,  (i),  in  the  fifth  line,  "significant 
systems  engineering"  "  should  read 
"significant  "systems  engineering"  ", 
and  in  the  ninth  Hne,  "to  diskette" 
should  read  "the  diskette". 

S1.482-5T    (CorrectMl] 

12.  On  page  5290,  in  the  3d  column, 
in  §  1.482-5T(d)(l).  in  the  15th  line, 
"comparable  profits,"  should  read 
"comparable  profits  method,". 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  378 
RIN  182&-AB22 

Projects  for  Initiating  Special 
Recreational  Programs  for  Individuals 
With  Disabilities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  implementing  the 
Projects  for  Initiating  Special 
Recreational  Programs  for  Individuals 
with  Disabilities  program  in  order  to 
implement  changes  made  by  the 
Rehabilitation  Act  Amendments  of 
1992.  The  proposed  regulations  would 
add  new  application  requirements, 
provide  for  increasing  matching 
requirements  during  the  period  of  grant 
assistance,  expand  the  types  and 
purpose  of  activities  that  may  be  carried 
out,  require  that  grantees  advise 
applicants  for  and  recipients  of  project 
services  of  the  availability  of  assistance 
under  the  State  Client  Assistance 
Program,  and  add  reporting 
requirements  as  a  condition  for 
continuation  funding. 
DATES:  Comments  must  be  received  on 
or  before  June  14. 1993. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Ann  Queen,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  3038.  Swifzer 
Building,  Washington,  DC  20202-2575. 
A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Finch,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
Room  3315.  Switzer  Building, 
Washington.  D.C.  20202-2650. 
Telephone:  (202)  205-9796.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Information  Relay  Service  at 
l-aoO-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
changes  in  statutory  provisions  of  the 
special  recreational  discretionary  grant 
program  as  authorized  in  Title  III, 
section  316  of  the  Rehabilitation  Act  of 
1973  (Act),  as  amended  by  the 
Rehabilitation  Act  Amendments  of  1992 
(Pub.  L  102-569).  enacted  October  29. 
1992. 


The  purpose  of  this  program  is  to 
initiate  special  programs  to  provide 
individuals  with  disabilities  with 
recreational  activities  and  related 
experiences  that  can  be  expected  to  aid 
in  their  employment,  mobiUty, 
socialization,  independence,  and 
commimity  integration.  Whenever 
possible  and  appropriate,  these 
programs  and  activities  are  to  be 
provided  in  settings  with  peers  who  are 
not  individuals  with  disabilities. 

This  program  supports  the  National 
Educational  Goals.  Specifically,  the 
program  addresses  Goal  Five,  which 
calls  for  every  adult  American  to  be 
literate  and  to  possess  the  skills 
necessary  to  compete  in  a  global 
economy,  by  providing  improved 
vocational  rehabilitation  opportunities 
for  an  increased  number  of  people  with 
disabilities. 

Summary  of  Major  Statutory  Provisions 

The  following  is  a  summary  of  the 
major  statutory  revisions  related  to  this 
program. 

•  Section  21(b)(5)  of  the  Act 
authorizes  the  Secretary  to  require 
applicants  for  grant  assistance  under  the 
Act,  if  appropriate,  to  demonstrate  how 
they  will  address  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds.  The  proposed 
regulations  address  this  provision  in 

§  378.3(a)(4). 

•  Section  316(a)(1)  of  the  Act 
includes  "employment"  as  an  outcome 
of  the  program  and  "vocational  skills 
development"  as  an  authorized  activity 
of  the  program.  The  proposed 
regulations  would  implement  these 
changes  in  §§  378.1  and  378.6(b). 

•  Section  316(a)(2)  limits  the  grant 
period  to  not  more  than  three  years 
without  renewability,  but  provides  an 
exception  if  the  Secretary  determines 
that  the  grant  recipient  will  continue  to 
develop  model  or  innovative  programs 
of  exceptional  merit  or  will  contribute 
substantially  to  the  development  or 
improvement  of  special  recreational 
programs  in  other  locations. 

Tne  proposed  regulations  incorporate 
this  provision  in  §378.30. 

The  Secretary  is  not  proposing 
regulations  at  this  time  to  implement 
the  renewal  authority.  Renewal  awards 
would  be  made,  at  the  earliest,  in  fiscal 
year  1996,  three  years  after  fiscal  year 
1993  new  awards  under  this  program. 
The  Secretary  is  considering  the 
development  of  separate  selection 
criteria  to  govern  the  review  of  renewal 
applications.  The  Secretary  is 
particularly  interested  in  soUciting 
public  comment  on  ilie  best  way  to 
implement  in  selection  criteria  the 
renewal  standards  set  forth  in  the 


statute.  For  example,  what  should  be  the 
standard  for  assessing  whether  a 
project's  recreational  program  is 
innovative  and  of  exceptional  merit? 

•  Section  316(a)(4)(A)  and  (B) 
requires  that  each  applicant  provide  in 
its  application  a  description  of  the 
manner  in  which  it  will  disseminate 
project  findings  and  results  and  the 
means  by  which  it  will  continue  the 
service  program  after  Federal  assistance 
ends.  These  application  requirements 
are  added  to  the  regulations  in  proposed 
§  378.3(a)(1)  and  (3). 

•  Section  316(a)(3)  of  the  Act  requires 
that  each  grant  agreement  contain 
provisions  to  assure  that,  to  the  greatest 
extent  possible,  existing  resources  be 
used  to  carry  out  activities  imder  the 
grant.  The  proposed  regulation  would 
implement  this  requirement  as  an 
application  assurance  in  §  378.3(b).  The 
Secretary  considers  existing  resources  to 
include  existing  equipment  or  supplies 
that  are  already  available  to  the  grantee 
and  that  could  be  used  to  assist  in 
carrying  out  project  activities.  The 
intent  of  this  provision  is  to  prevent 
grant  funds,  irrespective  of  the 
percentage  of  project  costs  they  are 
paying  for  in  a  given  year,  from 
duplicating  existing  resources. 

•  Section  316(a)(5)  requires  grantees 
to  maintain  at  a  minimum  the  same 
level  of  services  over  a  three-year 
project  period  notwithstanding  an 
incremental  decline  in  the  Federal  share 
of  project  costs.  This  requirement  is 
implemented  in  proposed  §  378.32(a). 

•  Section  316(a)(7)  provides  that  the 
Secretary  requires  each  recipient  of  a 
grant  to  annually  prepare  and  submit  a 
report  on  the  results  of  grant  activities 
as  a  condition  of  continuation 
assistance.  This  requirement  is  added  to 
the  regulations  in  proposed  §  378.32(b). 

•  Section  316(a)(9)  requires  the 
grantee  to  share  in  the  costs  of  the 
program;  the  Federal  share  is  set  at  100 
percent  for  the  first  year  of  the  grant,  75 
percent  for  the  second  year,  and  50 
percent  for  the  third  year.  This 
requirement  is  implemented  in  §378.31 
of  the  proposed  regulations. 

Summary  of  Major  Regulatory 
Provisions 

The  following  is  a  summary  of  the 
major  provisions  of  the  proposed 
regulations  that  interpret  statutory  text 
or  provide  rules  and  procedures  for  the 
operation  of  the  program  that  were  not 
included  in  the  statutory  text. 
Commenters  are  encouraged  to  focus 
their  comments  on  these  provisions  of 
the  proposed  regulations. 

•  Section  378.20  contains  the 
selection  criteria  the  Secretary  proposes 
to  use  to  evaluate  each  application.  The 
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criteria  and  point  assignments  reflect 
programmatic  changes  made  by  the 
Rehabilitation  Act  Amendments  of 
1^2. 

The  criterion  entitled  "Relevance  to 
State-Federal  service  programs  funded 
under  the  Rehabilitation  Act"  has  been 
eliminated,  and  a  revised  criterion  on 
"Impact  of  the  project"  has  been  added, 
which  assesses  the  extent  to  which,  and 
the  manner  in  which,  the  project's 
recreational  program  will  improve  the 
employment,  mobility,  socialization, 
independence,  and  community 
integration  skills  of  the  individuals  it 
proposes  to  serve. 

The  criteria  on  "Plan  for  sustaining 
the  program  after  the  project  period" 
and  the  "Plan  for  dissemination  of 
Hndings  and  results  of  the  project"  have 
been  added  to  evaluate  the  extent  to 
which  these  new  statutory  program 
application  requirements  are 
satisfactorily  addressed  by  the 
applicant. 

•  Proposed  §  378.32(c)  incorporates 
the  provision  in  section  20  of  the  Act 
requiring  service  programs  under  the 
Act  to  advise  individuals  with 
disabilities,  or  their  families  or 
authorized  representatives,  of  the 
availability  and  purposes  of  the  Client 
Assistance  Program  (CAP).  Although  the 
statute  is  not  clear  as  to  whether 
applicants  for  services,  as  well  as 
recipients,  are  covered  by  this 
provision,  since  CAP  provides 
assistance  to  apphcants  for  and 
recipients  of  services  under  the  Act,  the 
Secretary  proposes  to  require  grantees  to 
advise  both  applicants  and  recipients  of 
the  purposes  and  availability  of  CAP. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 


requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  378.3,  378.20,  and  378.32 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C.  3504(h)) 

States  and  other  public  agencies  and 
private  nonprofit  agencies  and 
organizations  are  eligible  to  apply  for 
grants  under  these  regulations.  The 
Department  needs  the  information  about 
the  grantee's  plan  to  disseminate  the 
findings  and  results  of  the  project  in 
order  to  ensure  maximum 
accountability  for  the  purposes  of  this 
grant  program  and  to  make  most 
effective  use  of  grant  funds.  The 
Department  needs  and  uses  the 
information  about  a  current  year's  grant 
results  to  enable  the  Secretary  to 
determine  whether  financial  assistance 
is  to  be  made  available  for  a  subsequent 
year  and  to  prepare  the  annual  report  of 
findings  and  results  of  projects  funded 
under  the  program. 

Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  35 
hours  for  30  respondents,  including  the 
time  for  revie%ving  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 


Regulatory  Flexibility  Act  Certification      intergovernmental  Review 


The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
ejected  by  these  proposed  regulations 
are  small  private  nonprofit  agencies 
receiving  Federal  funds  under  this 
program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  small  private  nonprofit 
agencies  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 


This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and.a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


Invitation  to  Conuneot 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3315  Switzer  Building.  330  "C"  Street. 
SW.,  Washington,  DC,  between  the 
hours  of  8:30  a.m.,  and  4  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in 
compl>'ing  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  PaperworiiL  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  SubjecU  in  34  CFR  Part  378 

Education.  Grant  programs — 
recreation.  Recreation,  Disability  or 
individuals  with  disabilities,  Reporting 
and  recordkeeping  requirements. 

Dated:  May  7. 1993. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.126J,  Projects  for  Initiating 
Special  Recreational  Progranu  for 
Individuals  with  Disabilities) 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  378  to  read  as  follows: 

PART  378— PROJECTS  FOR 
INITIATING  SPECIAL  RECREATIONAL 
PROGRAMS  FOR  INDiVIOUALS  WITH 
DISABILITIES 

Sut>part  A— General 

Sec. 

378.1  What  is  the  Projects  for  Initiating 
Special  Recreational  Programs  for 
Individuals  with  Disabilities  program? 

378.2  Who  is  eligible  for  an  award? 

378.3  What  are  the  application 
requirements? 

378.4  What  regulations  apply? 

378.5  What  dePmitions  apply? 

378.6  What  types  of  projects  may  the 
Secretary  fund? 
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Subpart  B    Hem  Oom  ttw  Secretary  Maka 
an  Award? 

378.20    What  selection  criteria  does  the 
Secretary  use? 

Subpart  C— What  CondMana  Must  Ba  Mat 
After  an  Award? 

378.30  What  is  the  duration  of  grants? 

378.31  What  are  the  matching 
requirements? 

378.32  What  are  the  additional 
requirements  for  grantees? 

Authority:  29  U.S.C  711(c)  and  777(f). 
unless  otherwise  noted. 

Subpart  A— General 

S  378.1    What  la  the  Projecta  for  Initiating 
Special  Recreational  Progranta  for 
individuala  with  Diaabllltiea  program? 

■■    This  program  is  designed  to  initiate 
special  programs  to  provide  individuals 
with  disabilities  with  recreational 
activities  and  related  experiences  that 
can  be  expected  to  aid  in  their 
employment,  mobility,  socialization, 
independence,  and  community 
integration.  If  possible  and  appropriate, 
these  programs  and  activities  are  to  be 
provided  in  settings  with  peers  who  are 
not  individuals  with  disabilities. 

(Authority:  Sec.  316  of  the  Act:  29  U.S.C. 
711(c)  and  777(f)) 

1378.2    Who  la  eligible  for  an  award? 

States  and  other  public  agencies  and 
private  nonprofit  organizations  are 
eligible  to  receive  a  grant  imder  this 
program. 

(Authority:  Sees.  12(e)  and  316  of  the  Act;  29 
U.SC  711(c)  and  777(f)) 

§378.3    What  are  the  application 
requkenMnta? 

Each  grant  application  must  include — 
(a)  A  description  of — 

(1)  The  manner  in  which  the  findings 
and  results  of  the  project  will  be 
disseminated  to  the  interested  public, 
especially  to  State  and  private 
rehabilitation  agencies  and 
organizations,  to  university-based 
leisure  and  recreation  programs,  to 
community  recreation  providers,  and  to 
related  professional  associations.  The 
methods  of  dissemination  may  include, 
but  are  not  limited  to,  videos, 
presentations,  manuals,  and  newsletters; 

(2)  If  apphcable,  the  extent  to  which 
any  service  program  for  which  the 
applicant  has  received  funding 
previously  under  this  part  has  been 
continued  or  will  be  continued  after 
Federal  funding  ends; 

(3)  The  means  by  which  the  service 
program  proposed  in  the  application 
will  be  continued  after  Federal  funding 
ends;  and 

(4)  The  manner  in  which  the 
applicant  will  address  the  needs  of 


individuals  with  disabilities  from 
minority  backgrounds. 

(b)  An  assurance  that  each  project,  to 
the  greatest  extent  possible,  will  use 
existing  resources  and  facilities  to  carry 
out  the  recreational  activities  provided 
by  the  project. 

(Authority:  Sees.  21(b)(5)  and  316(a)(4)  of  the 
Act;  29  U.S.C  718b  and  777(f)) 

1378.4    W?uit  regulationa  apply? 

The  following  regulations  apply  to  the 
Projects  for  Initiating  Special 
Recreational  Programs  for  Individuals 
with  Disabilities  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act —  Enforcement). 

(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  part  86  (Drug-Free  Schools 
and  Cam.puses). 

(b)  The  regulations  in  this  part  378. 

(c)  The  regulations  in  34  CFR  part 
369. 

(Authority:  Sec.  316  of  the  Act;  29  U.S.C. 
777(f)) 

{378.5    What  definltiona  apply? 

The  definitions  in  34  CFR  part  369 
apply  to  this  program. 

(Authority:  Sec  12(c)  of  the  Act;  29  U.S.C 
777(c)) 

§  378.6    What  typee  of  projecta  may  the 
Secretary  fund? 

(a)  This  program  supports  projects 
that  initiate  programs  of  recreational 
services  and  related  experiences  for 
individuals  with  disabilities. 

(b)  Activities  carried  out  under  this 

{irogram  may  include,  but  are  not 
imited  to,  arts,  music,  handicrafts, 
homemaking,  camping,  dance,  4-H 
activities,  scouting,  physical  education 
and  sports,  vocational  skills 
development,  leisure  education,  leisure 


networking,  leisure  resource 
development,  and  related  recreational 
activities  designed — 

(1)  To  aid  in  employment:  and 

(2)  To  maximize  mobility, 
socialization,  independence  and 
community  integration. 

(Authority:  Sec.  316  of  the  Act;  29  U.S.C. 
777(f)) 

Subpart  &— How  Doe*  the  Secretary 
Make  an  Award? 

§378.20    What  aelection  crtteria  doea  the 
Secretary  uae? 

(a)  Impact  of  the  project  (15  points). 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  provides 
individuals  with  disabilities  with 
recreational  activities  and  related 
experiences  that  will  enhance  their 
employment,  mobility,  socialization, 
independence,  and  community 
integration  skills. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  number  of  individuals  with 
disabilities  expected  to  be  served; 

(ii)  The  types  of  individuals  with 
disabilities  expected  to  be  served; 

(iii)  The  types  of  recreational 
activities  expected  to  be  available;  and 

(iv)  How  the  proposed  recreational 
activities  and  related  experiences  will 
improve  the  employment,  mobility, 
socialization,  independence,  and 
community  integration  skills  of  the 
individuals  with  disabilities  to  be 
served. 

(b)  Plan  of  operation  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  project 
includes  specific  intended  outcomes 
that— 

(i)  Will  accomplish  the  purposes  of 
the  program  to  initiate  special  programs 
to  provide  individuals  with  disabilities 
with  recreational  activities  and  related 
experiences  that  can  be  expected  to  aid 
in  their  employment,  mobihty, 
socialization,  independence,  and 
community  integration; 

(ii)  Are  attainable  within  the  project 
period  given  the  project's  budget  and 
other  resources; 

(iii)  Are  objective  and  measurable  for 
purposes  of  evaluation;  and 

(iv)  Include  specific  objectives  to  be 
met  during  each  budget  p>eriod  that  can 
be  used  to  determine  the  progress  of  the 
project  toward  meeting  its  intended 
outcomes; 

(3)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
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proper  and  efficient  administration  of 
theproiect; 

(4)  Tne  quality  of  the  appUcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  and  intended 
outcome  during  the  period  of  Federal 
funding; 

(5)  The  extent  to  which  the 
applicant's  plan  identifies  the  numbers 
of  eligible  clients  by  type  of  disability 
and  the  numbers  of  clients  with  severe 
disabilities  available  to  participate  in 
the  project; 

(6)  Tne  extent  to  which  the  applicant 
plans  to  conduct  outreach  activities  to 
recruitparticipants; 

(7)  The  extent  to  which  the 
applicant's  plan  ensures  that 
individuals  who  are  otherwise  eligible 
to  participate  are  selected  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition;  and, 

(8)  The  extent  to  which  project 
activities  are  provided  in  settings  with 
peers  who  are  not  individuals  with 
disabilities. 

(c)  Quality  of  key  personnel  (\0 
points).  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  proposed  for  the 
project,  including — 

(1)  The  relevant  experience  and 
training  of  the  project  director; 

(2)  The  relevant  experience  and 
training  of  each  of  the  other  key 
personnel  to  be  used  on  the  project; 

(3)  The  amount  of  time  that  each  key 
person  will  commit  to  the  project;  and 

(4)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(i)  Persons  with  disabilities; 
(ii)  The  elderly; 
(iii)  Women;  and 
(iv)  Members  of  racial  or  ethnic 
minority  groups. 

(d)  Budget  and  cost  effectiveness  (10 
points).  The  Secretary  reviews  each 
application  to  determine  whether — 


(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities  and  the  Federal  matching 
requirements; 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project;  and 

(3)  The  application  contains  sufficient 
information  on  how  the  project  will 
meet  its  matching  requirement  and 
increase  its  share  of  project  costs  during 
the  project  period,  including  an 
identification  of  the  sources  and 
amounts  of  matching  funds. 

(e)  Evaluation  plan  (15  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  intended 
outcomes;  and 

(3)  Are  objective  and  produce  data 
that  are  quantihable. 

(f)  Adequacy  of  resources  (5  points). 
The  Secretary  reviews  each  application 
for  information  to  determine  that  the 
applicant  plans  to  devote  adequate 
resources  to  the  project,  including— 

(1)  The  facilities  that  the  applicant 
plans  to  use; 

(2)  The  equipment  and  supplies  that 
the  applicant  plans  to  use;  and 

(3)  The  recordkeeping  capabilities  of 
the  applicant  for  financial  and 
evaluation  purposes. 

(g)  Plan  for  aissemination  of  findings 
and  results  of  the  project  (10  points). 
The  Secretary  reviews  each  application 
to  determine  the  quality  of  its  plan  to 
disseminate  the  findings  and  results  of 
the  project  to  the  interested  public  to 
facilitate  replication  in  other  locations. 

(h)  Plan  for  sustaining  the  program 
after  the  project  period  [\0  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  its  plan  to 
sustain  the  project  after  the  termination 
of  Federal  grant  support. 

(Authority:  Sees.  12(c).  306(h).  and  316  of  the 
Act;  29  U.S.C.  711(c)  and  777(f)) 


Subpart  C— What  Conditions  Must  B« 
Met  After  an  Awrard? 

S37ft.30    What  la  the  duration  of  grant*7 

Grants  under  this  program  shall  be  for 
a  maximum  period  of  three  years  unless 
renewed  in  accordance  with  the  criteria 
in  section  316(a)(2)  of  the  Act. 

(Authority:  Sees.  12(c)  and  316  of  the  Act;  29 
U.S.C  711(c)  and  777(0) 

S  378.31    What  are  tha  matching 
raquiramania? 

The  Federal  share  of  the  costs  of 
activities  under  this  program  is  100 
percent  for  the  first  year  of  the  grant,  75 
percent  for  the  second  year,  and  SO 
percent  for  the  third  year. 

(Authority:  Sees.  12(c)  and  316  of  the  Act;  29 
U.S.C  711(c)  and  777(f)) 

S  378.32    What  are  tha  additional 
raquiramants  tor  grantees? 

(a)  Recreational  projects  funded  under 
this  program  must  maintain,  at  a 
minimum,  the  same  level  of  services 
over  a  three-year  project  period. 

(b)  Each  grantee  under  this  program 
shall  prepare  and  submit  annually  to  the 
Secretary  a  report  on  the  results  of  its 
grant  activities,  including  any  other 
information  the  Secretary  may  require, 
as  part  of  its  application  for 
continuation  assistance. 

(c)  Each  grantee  shall  advise 
applicants  for  and  recipients  of  services 
under  its  project  or,  as  appropriate,  the 
parents,  family  members,  guardians, 
advocates,  or  authorized  representatives 
of  these  individuals,  of  the  availabihty 
and  purposes  of  the  State  Client 
Assistance  Program,  including 
information  on  seeking  assistance  from 
that  program. 

(Authority:  Sees.  12(c)  and  316  of  the  Act;  29 
U.S.C.  711(c)  and  777(0) 

|FR  Doc.  93-11287  Filed  5-12-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretory 

Women'a  Bureau:  Announcement  of 
Competition  for  Grant  Applicationa  for 
ttie  Nontradltlonal  Employment  for 
Women  (NEW)  Act  Oemonetratlon 
Programa  for  Flacal  Year  1993 

aoemcy:  Office  of  the  Secretary. 
Women's  Bureau,  Labor. 
action:  Notice. 

SUMMARY:  The  National  Office 
(Washington.  DC)  of  the  Women's 
Bureau,  U.S.  Department  of  Labor, 
announces  the  second  year  (Fiscal  Year 
1993)  of  competition  to  award  up  to  six 
(6)  grants  to  States  for  conducting 
demonstration  projects  which  provide 
women  with  a  wider  range  of  training 
opportunities  in  nontraditional  fields. 

The  Act  established  a  four-year,  $6 
million  demonstration  program  to  assist 
States  in  the  development  of  exemplary 
programs  that  train  and  place  women  in 
nontraditional  occupations,  with  special 
emphasis  on  growth  occupations  with 
increased  wage  potential.  Funded  by  the 
Job  Training  Partnership  Act  (JTPA),  the 
intent  of  the  demonstration  grant 
program  is  to  make  the  JTPA  system 
more  responsive  to  women  in  its  broad 
array  of  training  and  job  placement 
nontraditional  to  women.  The  Women's 
Bureau  will  encourage  the 
institutionalization  of  such  training  and 
placement  in  the  JTPA  system.  The 
Bureau  further  encourages  State 
applicants  to  seek  the  assistance  af 
experienced  service  providers  of 
nontraditional  training  and  job 
placemmt  to  women,  particularly 
women  service  providers.  Finally  in 
developing  the  State  plan  or  application 
for  grant,  that  the  State  should  consider 
bringing  together  related  employment 
and  training  support  agencies  and 
groups— i.e.,  education,  transportation, 
child  care  and  welfare — to  promote  the 
coordination  and  linkages  with  the 
JTPA  system  both  required  by  the 
demonstration  grants  and  important  to 
the  continuity  and  success  of  women  in 
nontraditional  training  and  job 
placement. 

The  Department  of  Labor,  the 
Women's  Bureau,  is  to  award  from 
funds  available  under  title  IV  of  JTPA, 
$1.5  million  per  year  for  Fiscal  Years 
1992. 1993, 1994  and  1995;  as  stated  in 
the  opening  paragraph,  up  to  six  grants 
per  year  may  be  awarded  to  States.  Six 
grants  were  awarded  in  Fiscal  1992. 
Therefore,  the  Bureau  expects  the 
individual  grant  awards  for  fiscal  year 
1993  to  average  $250,000  and  to  range 
approximately  between  $200,000  and 


$300,000.  The  State  is  the  eligible 
applicant  for  a  NEW  demonstration 
grant  award.  The  Governor  of  each 
State,  as  is  the  case  with  JTPA  titles  II 
and  m,  is  the  recipient  of  awards  under 
the  NEW  Act.  Governors  in  turn 
designate  an  agency  at  the  State  level  to 
administer  JTPA  for  the  State;  that 
agency  can  apply  for  the  NEW  grants  on 
behalf  of  the  Governor  and  the  State. 
DATES:  Grant  applications  which  request 
funding  in  FY  1993  must  be  received  by 
close  of  business  (4:45  p.m..  Eastern 
Daylight  Savings  Time)  Thursday. 
August  12, 1993.  or  be  postmarked  by 
the  U.S.  Postal  Service  on  or  before  that 
date.  Applications  received  after  the 
deadline  will  be  considered  to  be 
nonresponsive  and  will  not  be 
reviewed, 

AOOnESSES:  A  State's  operating  entity 
for  JTPA  (as  described  above)  interested 
in  submitting  a  grant  application  for 
review  under  this  competition  must 
request  in  writing  a  copy  of  SoUcitation 
for  Grant  Application  (SGA)  #93-03 
from  the  Office  of  Procurement  Services, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  room  S- 
5220,  Washington.  DC  20210,  Attention: 
Ms.  Phyllis  McMeekin. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Phyllis  McMeekin.  at  the  above  address 
or  on  202-219-6445. 

SUPPI.EMENTARY  INFORMATION: 
L  Background 

The  Women's  Bureau  and  the 
Employment  and  Training 
Administration  are  the  co-administering 
agencies  in  the  Department  of  Labor  for 
the  Nontraditional  Employment  for 
Women  (NEW)  Act,  Public  Law  102- 
235.  NEW  amended  the  Job  Training 
Partnership  Act  (JTPA)  to  promote  a 
wider  range  of  training  opportunities  for 
women  under  existing  JTPA  programs; 
to  provide  incentives  for  the 
establishment  of  programs  that  train, 
place  and  retain  women  in 
nontraditional  fields;  and  to  tacilitate 
coordination  of  JTPA  and  vocational 
education  resources  available  for 
training  and  placing  women  in 
nontraditional  employment. 

The  Women's  Bureau  has  direct 
responsibility  for  administering  the 
Demonstration  Program  estabUshed  by 
the  NEW  Act.  The  Act  established  a 
four-year,  $6  million  demonstration 
program  to  assist  States  in  the 
development  of  exemplary  programs 
that  train  and  place  women  in 
nontraditional  occupations,  with  special 
emphasis  on  growth  occupations  with 
increased  wage  potential.  From  funds 
available  under  title  IV  of  JTPA,  the 
Department  is  to  award  $1.5  million  per 


year  for  Fiscal  Years  1992, 1993. 1994 
and  1995;  as  stated  in  the  opening 
paragraph,  up  to  six  grants  per  year  may 
be  awarded  to  States. 

The  Demonstration  Program  will 
illustrate  and  test  how  the  JTPA  System 
can  be  made  more  responsive  to  women 
over  a  broad  array  of  training  and 
employment  opportunities  available 
under  JTPA.  While  there  is  a  wide  array 
of  nontraditional  training  programs  for 
women  across  the  country,  such 
programs  have  often  closed  because  of 
unstable  funding  problems.  Thus,  the 
impetus  of  the  demonstration  program 
grants  is  an  attempt  to  integrate  these 
employment  programs  and  policies  into 
the  ongoing  JTPA  system  to  ensure  that 
JTPA-eligible  women  will  be  adequately 
served  in  all  JTPA  programs, 
particularly  high-skill  nontraditional 
training  programs  and  placements  that 
have  the  potential  of  high-paying 
employment.  The  NEW  Act 
Demonstration  Program  provides  States 
with  an  opportunity  to  develop 
exemplary  programs  to  place  women  in 
nontraditional  employment.  These 
programs  also  provide  for  coordination, 
dissemination  of  information,  and  the 
institutionalization  of  nontraditional 
training  and  placement  in  the  JTPA 
system  through  replication  of  exemplary 
model  programs  and  technical 
assistance. 

The  first  year  of  competition  (Fiscal 
Year  1992)  began  in  September  1992 
with  the  publication  in  the  Federal 
Register  of  Solicitation  for  Grant 
Application  (SGA)  #92-01.  Thirty-eight 
proposals  were  received  in  response  to 
the  SGA.  A  technical  review  panel 
evaluated  all  proposals  and  made 
funding  recommendations  to  the 
Secretary  based  on  those  evaluations. 
On  January  19. 1993.  grants  were 
awarded  to  the  States  of  Washington, 
Maryland.  Wyoming.  Texas  and 
Louisiana,  and  to  the  District  of 
Columbia.  All  six  of  the  demonstration 
programs  became  operational  by  March 
1,1993. 

II.  Eligible  Applicants 

The  State  is  the  eligible  applicant  for 
a  NEW  demonstration  grant  award.  The 
Governor  of  each  State,  as  is  the  case 
with  JTPA  titles  II  and  III,  is  the 
recipient  of  awards  under  the  NEW  Act. 
Governors  in  turn  designate  an  agency 
at  the  State  level  to  administer  JTPA  for 
the  State;  that  agency  can  apply  for  the 
NEW  grants  on  behalf  of  the  Governor 
and  the  State. 

III.  Funding  Levels 

The  Department  expects  to  make  six 
awards  to  States,  the  maximum  allowed 
under  the  NEW  Act.  Proposal  (i.e..  grant 
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application)  funding  requests  should 
average  $250,000  and  may  range 
between  $200,000  and  $300,000.  The 
total  funding  level  is  $1.5  million. 

IV.  Program  Design — Key  Features 

The  grants  for  which  States  are 
competing  shall  have  the  following 
principal  features: 

1.  State's  Involvement  in  Development 
of  the  Proposal  and  Implementation  of 
the  Demonstration  Program 

The  Women's  Bureau  intends  for  the 
State  to  be  an  active  participant  in  the 
development  of  the  proposed  program 
activities  and  in  the  implementation  of 
the  demonstration  program  once  a  grant 
has  been  awarded.  Therefore,  applicants 
should  describe  the  activities  conducted 
by  the  State,  whether  through  the  State 
JTTA  liaison,  the  State  JTPA  agency,  or 
both  for  proposal  development  and 
program  implementation  and  how  the 
proposal  is  expected  to  impact,  enhance 
and/or  expand  the  training  and 
employment  opportunities  for  women 
imder  the  existing  JTPA  program  and 
system. 

2.  Linkages  and  Coordination 

The  NEW  Act  calls  for  coordination 
between  JTPA  and  other  resources 
available  (Federal  and/Or  State)  for 
training  women  in  nontraditional 
employment,  both  in  the  Governor's 
Coordination  and  Special  Services  Plan 
(GCSSP)  developed  for  title  IIA  and  for 
the  demonstration  grants.  Therefore,  any 
hnkages  and  collaborative  efforts  that 
exist  (a)  between  JTPA  and  other 
programs,  such  as  registered 
apprenticeship  programs  or  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  (Perkins);  (b) 
between  JTPA  and  other  entities,  such 
as  federal  and/ or  state  contractors  or 
state  agencies  responsible  for  work  that 
is  nontraditional  for  women  (such  as 
highway  construction);  of  (c)  other 
linkages  established  specifically  for 
purposes  of  this  demonstration,  which 
must  be  clearly  identified  and  defined, 


including  those  articulated  in  the 
GCSSP  for  Utle  HA.  hi  addiUon.  the 
Department  expects  that  the  private 
sector,  in  their  roles  as  members  of 
Private  Industry  Councils  (PICs), 
employers  or  members  of 
Apprenticeship  Committees  will  be 
called  upon  to  play  a  strategic  role  in 
the  design  and/or  delivery  of  training, 
and  certainly  in  the  placement  of 
participants.  For  this  reason,  the  level  of 
private  sector  involvement  in  the 
development  and  implementation  of 
training  programs  xmder  NEW  must  also 
be  clearly  identified. 

3.  Existing  Efforts  and/or  New  Initiatives 

Program  activities  funded  under  this 
grant  may  consist  of  new  initiatives, 
further  development  of  existing 
programs,  or  a  combination.  Therefore, 
proposals  shall  describe  any  new 
initiatives  to  be  implemented  through 
this  grant;  the  demonstrated 
effectiveness  of  existing  programs  in 
achieving  the  goals  of  the  NEW  Act  and 
the  enhancements  to  be  undertaken 
imder  this  grant;  and,  in  cases  where  the 
programmatic  approach  calls  for  a 
combination  of  new  and  existing 
programs,  a  description  of  how  the  new 
activities  and  existing  programs  will 
complement  each  other  and  enhance  the 
JTPA  System. 

4.  Measurable  and  Attainable  Goals 

Proposals  shall  describe  expected 
impacts  on  participants  as  a  result  of  the 
training  programs.  These  impacts  shall 
be  measurable  and  attainable  and  may 
include  awareness/orientation  sessions 
to  increase  women's  knowledge  of 
opportunities  in  nontraditional 
occupations,  attainment  of  training 
competencies,  placement  in  registered 
apprenticeship  training,  completion  of 
training,  wage  at  placement,  occupation 
at  placement,  and  retention  in 
employment.  The  discussion  shall  also 
include  information  on  whether  the 
proposed  grant  amount  is  sufficient  to 
accomplish  measurable  goals;  if,  in 
linking  with  other  programs,  additional 


financial  resources  are  expected,  the 
proposal  shall  identify  the  source(s)  of 
funds  and  their  intended  use. 

5.  Initiatives  Continued  Beyond  Grant 
Period 

As  previously  mentioned,  it  is  the 
Department's  intent  that  activities 
funded  under  the  NEW  Act  lead  to 
systemic  changes  that  institutionahze 
nontraditional  training  within  JTPA  and 
a  specified  geographic  area.  Proposals 
shall  indicate  the  strategies  to  be  used 
to  encourage  and  promote  the 
continuation  of  activities  once  the  NEW 
demonstration  grant  support  has  ended. 

6.  Replication  and  Dissemination 

The  Department  believes  that  one  way 
of  encouraging  and  promoting 
institutionalization  of  nontraditional 
training  within  a  grantee's  area  is  to 
plan  for  replication  of  successful 
programs  and  to  disseminate 
information  about  both  the 
demonstration  and  existing  model 
programs.  For  that  reason,  proposals 
shall  include  a  discussion  on  the  extent 
to  which  the  State  is  prepared  to 
accomplish  dissemination  of 
information  and  the  extent  to  which 
they  are  prepared  to  produce  materials 
for  replication  of  the  demonstration 
programs. 

A  State's  operating  entity  for  JTPA  (as 
described  above  in  II.  Eligible 
Applicants)  interested  in  submitting  a 
grant  application  for  review  under  the 
FY  1993  competition  should  request  a 
copy  of  SGA  #93-03  ft-om  the  Office  of 
Procurement  Services,  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW.. 
room  S-5220,  Washington,  DC  20210. 
Attention:  Ms.  Phyllis  McMeekin. 

Signed  at  Washington,  DC.  this  7th  day  of 
May  1993. 
Delores  L.  Crockett. 

Acting  Deputy  Director,  Women 's  Bureau. 
jFR  Doc.  93-11320  Filed  5-12-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 


48  CFR  Parts  201,  206,  207,  209,  215, 
217,  219,  222,  223.  225.  227,  228.  231. 
233, 235. 237. 239.  252.  and  253 

(DtfaoM  AcqutoHton  CIrcuiar  pAC)  91-5] 

Dafanaa  Fadaral  Acqulattion 
Regulation  Supplement;  Miacallaneoua 
Amendmenta 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rules  with  request  for 
comment  and  final  rules. 


Item  Vn,  Award  to  Foreign  Controlled 
Contractors,  subpart  209.1  and  sections 
225.702  and  252.209-7002; 

Item  VIII,  Made  in  America  Labels, 
sections  209.40&-2  and  209.406-4; 

Item  X,  Certificate  of  Competency, 
sections  219.602-1  and  252.219-7009; 

Item  XIII,  Small  Business 
Subcontracting  Plan,  sections  209.106- 
2.  215.605,  and  219.705-2(d); 

Item  XV,  Small  Business 
Competitiveness  Demonstration 
Program,  sections  219.501-1,  219.502-2, 
and  219.1006; 

Item  XX,  Storage  and  Disposal  of 
Toxic  and  Hazardous  Materials,  subpart 
SUMMARY:  Defense  Acquisition  Circular       223.71  and  section  252.223-7006; 
(DAC)  91-5  amends  the  Defense  FAR  Item  XXVU.  Four  Ton  Dolly  Jacks. 

Supplement  (DFARS)  to  revise  or  add         sections  225.7018  and  252.225-7033; 
language  on  contracting  officer  Item  XXVIII.  Antifriction  Bearings, 

qualifications,  convicted  felons,  subpart  225.71  and  sections  225.7019, 

authority  for  other  than  full  and  open  252.225-7016,  and  252.225-7025; 

competition,  competitive  prototyping  of        item  XXIX.  Performance  Outside  the 
major  weapon  systems,  acquisition  United  States,  subpart  225.72  and 

plans  for  major  defense  acquisition  section  252.225-7026; 

programs,  award  to  foreign  controlled  Item  XXX,  Small  Business  Innovative 

contractors,  made  in  America  labels.  Research  Program,  sections  227.405-79 

multiyear  contracts,  certificate  of  and  252.227-7013; 

competency,  Subcontracting  Plan  Test  Item  XXXII,  Overseas  Severance 

Program,  nonprofit  agencies  for  blind  or     Costs,  sections  231.205-6,  237.171, 
other  severely  disabled,  small  business       252.237-7020,  and  252.237-7021; 
subcontracting  plan,  bond  waiver  for  Item  XXXIII.  Legislative  Lobbying 

8(a)  contractors.  Small  Business  Costs,  section  231.205-22{a); 

Competitiveness  Demonstration  hem  XXXIV,  Penalties  for 

Program,  Pilot  Mentor  Protege  Program,  Unallowable  Costs,  subpart  231.70;  and 
listing  of  employment  openings,  closure  Item  XXXVI.  Certification  of  Contract 
of  military  installations,  hazardous  Claims,  subpart  233.70  and  252.233- 

waste  disposal,  storage  and  disposal  of        7000. 

toxic  and  hazardous  materials.  ADDRESSES:  To  be  considered  in 

Exammation  of  Records  clause  formulating  the  final  rules,  comments 

restrictions  on  food,  clothing,  fabrics.         should  be  submitted  to:  Defense 
and  specialty  metals,  restriction  on  Acquisition  Regulations  Directorate, 

manual  typewnters.  carbony!  iron  ^TTN:  Michele  Peterson.  Items  VU.  XX. 

powders,  night  vision  image  mtensifier  ^^  XXIX;  Valorie  Lee.  Item  VIII;  Alyce 
tubes,  carbon,  alloy,  or  armor  steel  plate.  Sullivan.  Items  X.  XIII.  XV,  XXVU,  and 
four  ton  dolly  )acks.  antifriction  XXVIII;  Linda  Neilson,  Item  XXX;  Eric 

bearings,  performance  outside  the  ^ens.  Items  XXXII,  XXXIII,  XXXIV.  and 

United  States,  Small  Business  XXXVI;  3062  Defense  Pentagon, 

Innovative  Research  Program.  Washington.  DC  20301-3062.  Please 

environmental  surety  bonds,  overseas         include  the  appropriate  DFARS  case 
severance  costs,  legislative  lobbying  n^j^bej  j^  gj,  correspondence  as 

costs,  penalties  for  unallowable  costs,         follows- 

contracting  officer  final  decisions,  ' 

certification  of  contract  claims,  DFARS 

contracting  with  universities  and  other  ""^  case 

institutions  of  higher  learning,  fixed 

price  research  and  development,  X|!  92-D349 

federally  funded  research  and  jj'"  92Id334 

development  centers  (FFRDCs),  master       j^jjj' 92-D333 

agreements,  major  automated  xv  .....................!!!!!!!!!!1...............      93-D302 

information  systems,  and  contracting  XX 92-D361 

responsibility  for  industrial  plant  XXVII   ....'. 92-D328 

equipment.  XXVHI  92-D366 

DATES:  Effective  date  April  30. 1993.  ^^      • %3-30i 

Comment  Date.- Comments  on  the  XXXli 92-D359 

Interim  Rules  should  be  submitted  in  XXXIII  ..........."!!"!!!...."...."!!!!!!!!!!!.  92-D316 

writing  to  the  address  shown  below  on  XXXIV 92-D343 

or  before  June  14,  1993  XXXV!  - - 92-D339 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Lucile  Martin,  or  the  above  individuals, 
telephone  (703)  697-7266. 

SUPPLEMENTARY  INFORMATION 

A.  Determination  to  Issue  Interim  Rules 

A  determination  has  been. made  under 
authority  of  the  Secretary  of  Defense  to 
issue  the  rules  in  Items  VII.  VIII.  X,  XIII. 
XV,  XX.  XXVII.  XXVUI.  XXIX,  XXX, 
XXXII,  XXXin,  XXXIV.  and  XXXVI  of 
DAC  91-5  as  interim  rules.  Compelling 
reasons  exist  to  promulgate  these  rules 
without  prior  opportunity  for  public 
comment.  However,  public  comments 
received- in  response  to  publication  of 
these  rules  will  be  considered  in 
forinulating  the  final  rules. 

B.  Background 

One  of  the  rules  in  DAC  91-5  (Item 
XLII,  Recoupment  of  Nonrecurring 
Costs)  was  published  in  the  Federal 
Register  on  March  31.  1993  (58  FR 
16782).  with  correction  on  April  8,  1993 
(58  FR  18448).  This  Item  is  being 
published  in  the  DAC  to  revise  the 
iooseleaf  edition  of  DFARS  to  conform 
to  the  previously  published  revisions. 

C.  Regulatory  Flexibility  Act 

DAC  91-5.  Items  I.  II.  III.  IV.  V.  VI.  IX, 
XI.  XII.  XVII.  XIX.  XXI.  XXII.  XXIII. 
XXIV.  XXV.  XXVI.  XXXV.XXXVII. 
XXXVIII.  XXXIX.  XL,  XU.  XUII,  xuv 

The  Regulatory  Flexibility  Act  doe^ 
not  apply  because  these  rules  are  not 
significant  revisions  within  the  meaning 
of  Public  Law  98-577.  However, 
comments  from  small  entities  will  be 
considered  in  accordance  with  section 
810  of  the  Act.  Such  comments  must  be 
submitted  separately.  Please  cite  DFARS 
Case  93-610  in  correspondence. 

DAC  91-5.  Items  XIV.  XVI.  XVIII 

DoD  certifies  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  because: 

Item  XIV — the  number  of  small 
disadvantaged  businesses  unable  to 
obtain  security  bonds  is  not  significant 
in  terms  of  all  small  businesses. 

Item  XVI — it  does  not  diminish  any 
preference  accorded  small  businesses, 
but  instead  increases  incentives  for 
mentor  firms  to  provide  assistance  to 
small  businesses. 

Item  XVIII— the  rule  will  benefit 
contractors  by  providing  a  pool  of 
qualified  personnel  to  fill  job  openings. 

DAC  91-5.  Item  XXXI 

The  Regulatory  Flexibility  Act 
applies.  A  final  regulatory  flexibility 
analysis  has  been  performed  and  is 
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available  by  writing  the  Defense 
Acquisition  Regulations  Directorate. 
ATTN:  Ms.  Valorie  Lee.  OUSD(A),  3062 
Defense  Pentagon.  Washington,  IX; 
20301-3062. 

DAC  91-5,  Item  XXXVI 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  applies  because  the 
interim  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  an 
initial  regulatory  flexibility  analysis  has 
not  been  prepared  because  the  interim 
rule  is  expected  to  significantly  benefit 
small  entities  by  clarifying  existing 
pohcies  and  procedures  for  contractor 
certification  of  claims,  thereby  reducing 
the  need  for  costly  litigation  which  has 
arisen  under  the  current  regulations. 
Moreover,  the  regulatory  impact  on 
small  entities  flows  directly  from 
[section  813(a)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
(Public  Law  102-484).  which  sets  forth 
minimum  criteria  for  certification 
requirements  under  10  U.S.C.  2410e. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite  5 
U.S.C.  610  (DFARS  Case  92-D339)  in 
correspondence. 

DAC  91-5.  Items  V77.  V77/.  X.  XIII.  XV. 
XX.  XXVII.  XXVIII.  XXIX.  XXX.  XXXII. 
^CXXIII.  XXXIV.  XXXVI 

The  Regulatory  Flexibility  Act  applies 
but  is  not  expected  to  have  a  significant 
Impact  on  a  substantial  number  of  small 
entities.  Moreover,  the  regulatory 
impact  flows  directly  from  statute  for 
these  rules.  However,  all  comments 
received  in  response  to  this  notice  will 
be  considered  in  formulating  the  final 
rules. 

D.  Paperwork  Reduction  Act 

DAC  91-5.  Items  I  through  VI.  VIII 
through  XXVIII.  XXX  throu^  XU.  XUII 
andXUV 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  in  this 
rulemaking  notice  do  not  contain  and/ 
or  affect  information  collection 
requirements  which  require  the 
approval  of  0MB  under  44  U.S.C.  3501 
etseq. 

DAC  91-5.  Items  VII  and  XXIX 

The  Paperwork  Reduction  Act 
applies.  A  request  for  clearance  has 
been  submitted  to  0MB. 


List  of  Subiects  in  48  CFR  Parts  201. 
206,  207,  209,  215,  217.  219,  222,  223, 
225,  227,  228,  231,  233,  235,  237,  239, 
252,  and  253 

Government  procurement. 
Qaudia  L.  Naugle, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Defense  Acquisition  Circular  PAC) 
91-5  amends  the  Defense  FAR 
Supplement  (DFARS)  1991  edition, 
prescribes  procedures  to  be  followed, 
and  provides  informational  interest 
items.  The  amendments,  procedures, 
and  information  are  summarized  as 
follows: 

Item  I— Contracting  Officer 
Qualifications 

DFARS  201.603-2  is  revised  to  correct 
the  grandfather  provisions  for 
contracting  officer  qualifications  and  to 
add  information  on  waivers. 

Item  II— Convicted  Felons 

A  new  paragraph  (h)  is  added  to  the 
clause  at  DFARS  252.203-7001  to 
provide  a  telephone  number  at  the  U.S. 
Department  of  Justice  to  enable  defense 
contractors  or  subcontractors  to  obtain 
information  as  to  whether  a  particular 
person  has  been  convicted  of  fraud  or 
other  felony  arising  out  of  a  contract 
with  the  DoD.  This  implements  section 
815  of  the  Fiscal  Year  1993  Defense 
Authorization  Act. 

Item  III— Authority  for  Other  Than  Full 
and  Open  Competition 

DFARS  206.302-1  (a)(2)(i)  is  amended 
to  include  language  indicating  that 
subsequent  DoD  Appropriation  Acts 
have  continued  the  prohibition  on 
awarding  certain  service  contracts  on 
the  basis  of  an  unsolicited  proposal,  first 
promulgated  under  section  8059  of 
Public  law  101-511. 

Item  IV — Limitation  on  Authority  for 
Other  Than  Full  and  Open  Competition 

DFARS  206.302-5(c)  is  revised  to 
correct  an  inappropriate  exception  to 
the  limitation  on  use  of  the  FAR  6.302- 
5  exception  to  full  and  open 
competition  for  awards  to  college  or 
universities  for  research  and 
development  or  construction  of  a 
facility. 

Item  V— Competitive  Prototyping  of 
Major  Weapon  Systems 

DFARS  207.105(b)(2)  is  added  in 
implementation  of  section  821  of  the 
Fiscal  Year  1993  Defense  Authorization 
Act.  Section  821  requires  that  the 
acquisition  strategy  for  major  defense 
acquisition  programs  provide  for 
competitive  prototyping  of  the  major 


weapon  systems  and  subsystems  unless 
an  exception  is  justified  as  not 
practicable. 

Item  VI — Acquisition  Plans  for  Major 
Defense  Acquisition  Programs 

DFARS  207.105(b)(17)  is  revised  to 
implement  section  4220  of  the  Fiscal 
Year  1993  Defense  Authorization  Act. 
Section  4220  requires  that  each  major 
defense  program  acquisition  plan 
include  certain  provisions  regarding  the 
national  technology  and  industrial  base. 

Item  VII— Award  to  Foreign  Controlled 
Contractors 

DFARS  subpart  209.1  and  225.702  are 
revised  and  a  new  provision  is  added  at 
252.209-7002  as  an  interim  rule  to 
implement  section  836  of  the  Fiscal 
Year  1993  Defense  Authorization  Act. 
Section  836  prohibits  award  of  a 
contract  under  a  national  security 
program  to  an  entity  controlled  by  a 
foreign  government  if  that  entity 
requires  access  to  a  proscribed  category 
of  information  to  perform  the  contract. 

Item  Vin— Made  in  America  Labels 

This  is  an  interim  rule  that 
implements  section  834  of  the  Fiscal 
Year  1993  Defense  Authorization  Act 
and  section  9117  of  the  Fiscal  Year  1993 
Defense  Appropriations  Act.  DFARS 
209.406-2  is  added  to  require 
debarment  consideration  for  anyone 
convicted  of  fraudulently  affixing 
"Made  in  America"  labels  to  foreign 
made  goods.  DFARS  209.406-4  is  added 
to  specify  the  period  of  debarment. 

Item  DC — Multiyear  Contracts 

DFARS  217.103-I(a)(iii)  is  amended 
to  implement  section  9013  of  the  Fiscal 
Year  1993  Defense  Appropriations  Act 
which  imposed  the  same  restrictions  on 
multiyear  contracting  that  were  in 
previous  Defense  appropriations  acts. 

Item  X— Certificate  of  Competency 

This  is  an  interim  rule  that 
implements  section  804  of  the  Fiscal 
Year  1993  Defense  Authorization  Act. 
DFARS  219.602-1  is  amended  and  the 
provision  at  252.219-7009  is  added  to 
require  contracting  officers  to  notify  a 
small  business  concern,  in  writing,  of  a 
determination  of  nonresponsibility  and 
of  the  concern's  right  to  request  the 
Small  Business  Administration  (SBA)  to 
make  a  determination  of  the  concern's 
responsibility.  The  contracting  officer 
must  withhold  award  and  wait  for  a 
reply  for  the  concern  or  14  calendar 
days,  whichever  is  earlier.  If  the  concern 
replies  within  the  14  days  and  wants  an 
SBA  determination,  the  contracting 
officer  must  continue  to  withhold  award 
and  refer  the  matter  to  SBA. 
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Item  XI— Subcontracting  Plan  Toal 
Program 

DFARS  219.702{a)(i)(A)(l)  is  revised 
as  a  result  of  section  806  of  the  Fiscal 
Year  1993  Defense  Authorization  Act.  to 
extend  the  period  of  the  test  program  for 
comprehensive  small  business 
subcontracting  plans  throogh  S^ember 
30. 1994. 

Item  XII— Nonprofit  Agendaa  for  Blind 
or  Other  Soreraly  DisaMed 

DFARS  219.703  is  revised  to  extend 
the  period  of  eligibility  for  qualified 
nonprofit  agencies  for  the  blind  and 
other  severely  disabled  as  participants 
in  the  small  business  subcontracting 
program  and  to  update  the  statutory 
references.  The  clause  at  252.219-7003 
has  been  revised  to  clarify  that 
subcontracts  awarded  to  qualified 
nonprofit  agendas  for  the  blind  and 
other  severely  disabled  may  be  counted 
toward  the  prime  contractor's  small 
business  subcontracting  goal. 

Item  Xm— &iiall  Boaineea 

Subcontracting  Plan 

This  is  an  interim  rule  that 
implements  section  902  of  the  Fiscal 
Year  1993  Defense  Authorization  Act. 
DFARS  209.106-2,  215  605  and 
219.705-2(d]  are  amended  to  ensure 
that  contractors  are  complying  with 
subcontracting  plan  requirements  and 
that  the  subcontracting  plan  is  a  factor 
in  evaluation. 

Rnn  XIV— Bead  Wajrw  for  8(a) 
Contractors 

This  item  revises  arid  converts  the 
interim  rule  published  as  Item  V  of  DAC 
91-4  to  a  final  rule.  DFARS  219.808- 
1(b)  and  ALTERNATES  B  and  C  at 
252.219-7007  have  minor  editorial 
changes. 

Ilea  XV— Small  Buaineaa 
Competitiveness  Demonstration 
Program 

This  is  an  interim  rule  that 
implements  title  II  of  Public  Law  102- 
366,  which  extends  the  Small  Business 
Competitiveness  Demonstration 
Program  through  September  30, 1996. 
DFARS  219.501-1.  219.502-2.  and 
219.1006  are  revised:  (1)  To  state  that 
A-E  services  in  support  of  military 
construction  projects  or  military  family 
housing  are  exempt  from  the  Program, 
except  for  the  emerging  small  business 
set-aside  requirements;  and  (2)  to 
address  responsibility  for  reinstatement 
of  small  business  set-asides. 

ItaM  XVI— Pilot  MuMor  Protege 

Program 

This  finalizes  the  interim  rule  issued 
as  Item  VI  of  DAC  91-4  and  revises 


DFARS  219.7106  and  the  clause  at 
252.219-7003.  Small  Business  and 
Small  Disadvantaged  Business 
Subcontracting  Plan  (DoD  Contracts),  as 
a  result  of  public  comments.  The 
revisions  incorporate  the  provision  in 
sections  831  of  Public  Law  101-510  that 
permits  credit  toward  the  mentor's 
small  disadvantaged  business 
subcontracting  goal  for  subcontract 
awards  to  certain  former  protege  firms 
and  to  protege  firms  that  are  qualified 
organizations  employing  the  severely 
handicapped. 

As  a  matter  of  information,  included 
as  an  attachment  in  this  DAC  is  a  copy 
of  the  current  program  policy  statement 
entitled  "Final  Policy  and  Procedures 
for  the  DoD  Pilot  Mentor-Protege 
Program." 

Item  XVn— Listing  of  Employment 
Openings 

This  final  rule  implements  sections 
4470  of  the  Fiscal  Yew  1993  Defense 
Authorization  Act.  which  added  section 
2410d  to  title  10.  Section  2410d  requires 
that  any  DoD  contract  of  $500,000  or 
more  contain  a  clause  requiring  the 
contractor  to  list  its  suitaole 
employment  openings  with  the 
appropriate  local  employment  service 
office.  A  new  section  is  added  at  DFARS 
222.l308(aKl)  to  state  that  use  of  the 
clause  at  FAR  52.222-35.  Affirmative 
Action  for  Special  Disabled  and 
Vietnam  Era  Veterans,  with  its 
paragraph  (c).  Listing  Openings,  satisfies 
the  requirement  of  10  U.S.C  2410d. 

Item  XVm— CkMore  of  Military 
Installatians 

This  finalizes  the  interim  rule  issued 
by  Departmental  Letter  91-011  on 
October  26, 1992.  The  interim  rule 
added  DFARS  subpart  222.71  and  the 
clause  at  252.222-7001.  The  clause 
provides  employment  rights  to 
Government  employees  adversely 
affected  by  the  closure  of  a  military 
installation.  The  only  change  between 
the  interim  and  final  rule  is  the 
insertion  of  the  words  "who  have  been 
or  will  be'*  in  the  first  sentence  of  the 
clause. 

Item  XIX— HazanUms  Waste  Disposal 

DFARS  subpart  223.70  is  revised  to 
include  a  reference  to  the  statutory  basis 
for  the  clauae  at  2S2.223-7005» 
Hazardous  Waste  Liability,  and  to 
extend  use  of  the  clause  beyond  Fiscal 
Year  1992. 

Item  XX— Storage  and  Disposal  of 
Toxic  and  Hazardous  Materials 

DFARS  subpart  223.71  and  the  clause 
at  252.223-7006  are  added  as  an  interim 
rule  to  incorporate  the  requirements  of 


10  U.S.C.  2692,  as  amended  by  section 
2852  of  the  Fiscal  Year  1993  Defense 
Authorization  Act.  10  U.S.C.  2692 
prohibits  storage  or  disposal  of  non- 
DoD-owned  toxic  or  hazardous 
materials  on  DoD  installations,  with 
certain  exceptions.  Section  2852  adds 
an  eighth  exception  to  the  prohibition  of 
10  U.SjC  2692. 

Item  XXI — Examination  of  Records 
Clause 

DFARS  subpart  225.9  is  deleted  in  its 
entirety.  The  Department  of  Defense  is 
no  longer  required  to  forward  a  written 
report  to  Congress  when  authority  is 
exercised  to  omit  the  Examination  of 
Records  clause.  This  revision  is  based 
on  section  1301(9)  of  the  Fiscal  Year 
1991  Defense  Authorization  Act,  whidi 
amended  section  2313  of  title  10,  U.S.C. 
A  corresponding  revision  to  FAR 
25.901(c)  is  currently  in  process. 

Item  XXII— Restrictions  on  Food. 
Clothing.  Fabrics,  and  Specialty  Metals 

References  to  $25,000  in  DFARS 
225.7002-2.  225.7002-4.  and  225.7003- 
2  are  revised  to  refer  to  the  small 
purchase  threshold  in  FAR  part  13. 
These  revisions  were  prompted  by 
section  9005  of  the  Fiscal  Year  1993 
Defense  Appropriations  Act. 

Item  XXm — Restriction  on  Manual 
Tjrpewriters 

DFARS  225.7005  is  deleted  in  its 
entirety  to  implenient  section  831  of  the 
Fiscal  Year  1993  Defense  Authorization 
Act  which  repeals  the  restriction  on 
acquisition  of  manual  typewriters  from 
Warsaw  Pact  member  countries. 

Item  XXrV — Carbonyl  Iron  Powders 

DFARS  225.7014  is  revised  to  update 
the  statutory  reference  and  delete  the 
sunset  date  for  the  restriction  of 
carbonyl  iron  powders,  as 
implementation  of  section  9151  of  the 
Fiscal  Year  1993  Defense 
Appropriations  Act. 

Item  XXV — Night  Vision  Image 
Intensifiar  Tubes 

DFARS  225.7015-1  and  225.7015-3 
are  revised  to  make  the  restriction  on 
acquisition  of  night  vision  image 
intensifier  tubes  and  devices  applicable 
only  to  fiscal  year  1990  or  1991  funds. 
This  restriaion  was  not  included  in 
subsequent  DoD  appropriations  acts. 

Item  XXVI — Carbon,  Alloy,  or  Armor 
Steel  Plate 

DFARS  225.7017  is  revised  to  extend 
the  restriction  on  carbon,  alloy,  and 
armor  steel  plate  as  a  result  of  section 
9092  of  the  Fiscal  Year  1993  Defense 
Appropriations  Act. 
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Item  XXVII— Four  Ton  Dolly  Jacks 

This  is  an  interim  rule  that 
implements  section  9108  of  the  Fiscal 
Year  1993  E)efense  Appropriations  Act. 
DFARS  225.7018  and  the  cLiuse  at 
252.225-7033  are  added  to  restrict 
purchases  of  foiu-  ton  dolly  jtcks  to 
United  States  manufacturers. 

Item  XXVni — Antifriction  Bearings 

DFARS  225.7019  and  a  clause  at 
252.225-7016  are  added  as  an  interim 
rule  implementing  section  832  of  the 
Fiscal  Year  1993  Defense  Authorization 
Act.  Section  832  restricts  acquisition  of 
antifriction  bearings  through  Fiscal  Year 
1995.  This  restriction  originally  was 
imposed  by  a  Secretarial  Justification 
and  approval  to  protect  the  mobilization 
base.  Tnis  interim  rule  moves  the 
restriction  on  antifriction  bearings  from 
DFARS  subpart  225.71  to  DFARS 
subpart  225.70  because  it  is  now  a 
statutory  restriction.  The  waiver 
authority  is  revised  to  permit  delegation 
below  the  head  of  the  contracting 
activity  level  for  small  purchases. 

Item  XXDC — Performance  Outside  the 
United  States 

DFARS  subpart  225.72  and  the  clause 
at  252.225-7026  are  revised  as  an 
interim  rule  to  implement  section  840  of 
the  Fiscal  Year  1993  Defense 
Authorization  Act.  Section  840  requires 
offerors  and  contractors  to  provide  the 
Government  with  advance  notification 
of  contract  performance  outside  the 
United  States  and  Canada.  This  advance 
notification  requirement  applies  to  DoD 
sohcitations  and  contracts  valued  in 
excess  of  $10  million,  when  any  part 
that  exceeds  $500,000  will  be  performed 
outside  the  United  States  and  Canada, 
and  could  be  performed  inside  the 
United  States  or  Canada.  DD  Form  2139 
is  deleted,  as  the  revised  clause  at 
252.225-7026  includes  the  reporting 
requirements  previously  contained  in 
DD  Form  2139. 

Item  XXX — Small  Business  Innovative 
Research  Program 

This  is  an  interim  rule  that 
implements  section  103  of  Public  Law 
102-564.  DFARS  227.405-79  and 
Alternate  11  of  the  clause  at  252.227- 
7013  are  revised  to  increase  the  period 
of  nondisclosure  for  data  and  computer 
software  generated  under  a  Small 
Business  Innovative  Research  Program 
contract. 

Item  XXXI — Environmental  Surety 
Bonds 

This  item  revises  and  converts  the 
interim  rule  published  as  Item  XTV  of 
DAG  91-3  to  a  final  rule.  DFARS 
228.102-1  is  revised  to  make  a  minor 


editorial  revision  as  a  result  of  pubUc 
comments  on  the  interim  rule  and  to 
extend  the  bond  liability  and 
indemnification  provisions  of  the  rule 
through  December  31, 1995  as 
implementation  of  section  331  of  the 
Fiscal  Year  1993  Defense  Authorization 
Act. 

Item  XXXn — Overseas  Severance  Costs 

This  interim  rule  implements  sections 
1351  and  1352  of  the  Fiscal  Year  1993 
Defense  Authorization  Act.  It  limits  the 
cost  allowability  of  severance  payments 
to  foreign  nationals  under  certain  DoD 
service  contracts.  Criteria  and 
conditions  for  agency  waiver  of  the  cost 
limitations  at  231.205-6(g)(2)(i)  are  set 
forth  in  a  new  section  237.171  and  two 
new  clauses  at  252.237-7020  and 
252.237-7021. 

Item  XXXIII — Legislative  Lobbying 
CosU 

This  interim  rule  implements  section 
9048  of  the  Fiscal  Year  1993  Defense 
Appropriations  Act.  DFARS  231.205- 
22(a)  is  added  to  make  unallowable,  the 
costs  of  preparing  any  material,  report, 
list,  or  analysis  on  the  actual  or 
projected  economic  or  employment 
impact  in  a  particular  State  or 
congressional  district  of  an  acquisition 
program  for  which  all  r^arch, 
development,  testing  and  evaluation  has 
not  been  completed. 

Item  XXXIV— Penalties  for 
Unallowable  Goats 

This  interim  rule  implements  section 
818  of  the  Fiscal  Year  1993  Defense 
Authorization  Act  and  supersedes 
OUSD(A)DP  memorandum  of  November 
18. 1992.  which  provided  initial  notice 
of  changes  in  the  DFARS  guidance  on 
penalties  for  contractor  inclusion  of 
unallowable  costs  in  indirect  cost  rate 
proposals.  The  interim  rule  is  effective 
for  all  contractor  indirect  cost  rate 
proposals  for  which  DCAA  had  not 
formally  initiated  an  audit  prior  to 
October  12.  1992  (see  DFARS  231.7000 
and  231.7002). 

The  following  summarizes  major 
changes  to  DFARS  subpart  231.70  as  a 
result  of  section  818  of  Public  Law  102- 
484.  Similar  changes  were  made  to  the 
clause  at  252.231-7001. 

1.  DFARS  231.7000.  231.7001.  and 
231.7002 

The  status  of  the  Government's  audit 
of  the  indirect  cost  rate  proposal  will 
determine  whether  penalties  will  be 
assessed  in  accordance  with  section 
911(a)  of  Public  Law  9^145  or  section 
818  of  Public  Law  102-484. 


2.  DFARS  231.7002-l(a)(2) 

Penalties  will  only  be  charged  if  a  cost 
is  expressly  unallowable  under  a  FAR  or 
DFARS  cost  principle.  The  penalty  is  an 
amount  equal  to  the  amount  of  the 
disallowed  cost  allocated  to  DoD 
contracts  subject  to  subpart  31.70.  plus 
interest  on  any  paid  portion. 

3.  DFARS  231.7002-Ua)(2) 

If  the  amount  was  determined  to  be 
unallowable  for  the  contractor  before 
submission  of  tlie  proposal  (e.g.  DCAA 
issued  Form  1,  etc.).  the  penalty  amount 
is  limited  to  twice  the  amount  of  the 
disallowed  cost.  Agency  authority  to 
assess  an  additional  $10,000  penalty  has 
been  removed. 

4.  DFARS  231.7002-2(0} 

The  requirement  for  agency  review  of 
AGO  determinations  concerning  the 
assessment  of  penahies  has  been 
removed.  The  AGO  is  now  authorized  to 
waive  the  penalty  amount  in  accordance 
with  specific  guidelines  established  in  a 
new  section  231.7002-5. 

5.  DFARS  231.7000-5 

Waiver  of  the  penalty  amount  is  now 
authorized  when  the  contractor  has 
withdrawn  the  proposal  before 
initiation  of  a  audit  and  submits  a 
revised  proposal;  or  the  amount  of 
unallowable  costs  subject  to  the  penalty 
is  $10,000  or  less;  or  the  contractor 
demonstrates  that  it  has  taken  corrective 
action  to  preclude  the  inclusion  of  the 
specifically  identified  unallowable  costs 
in  subsequent  proposals  and  the  original 
inclusion  of  such  costs  was  inadvertent. 

Item  XXXV— Contracting  Officer  Final 
Decisions 

DFARS  233.211  is  deleted  in  its 
entirety  to  implement  section  907(b)  of 
Public  Law  102-572.  Section  907(b) 
countermanded  the  Circuit  Court 
decision  which  affected  a  contractor's 
choice  of  forum  for  appeal  of  a 
contracting  officer's  final  decision 
{Overall  Roofing  and  Construction.  Inc. 
V.  United  States.  929  F2d  687  (Fed.  Gir. 
1991)). 

Item  XXXVI — Certification  of  Contract 
Claims 

This  interim  rule  implements  section 
813  of  the  Fiscal  Year  1993  Defense 
Authorization  Act.  Section  813(a)  adds 
a  new  section  2410e  to  title  10,  chapter 
141.  addressing  the  certification  of 
contract  claims,  requests  for  equitable 
adjustment,  and  requests  for  relief  under 
Public  Law  85-804.  Upon  issuance  of 
regulations  pursuant  to  10  U.S.C.  2410e. 
section  813(b)  repeals  10  U.S.C.  2410 
which  currently  contains  requirements 
for  certifying  such  claims.  The  following 
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changes  have  been  made  to  OFARS 
subpart  233.70  as  a  result  of  section 
813(a)-  Similar  changes  were  made  to 
the  clause  at  252.233-700a 

1.  r^'ARS  233.7000(a) 

Requires  contractors  to  provide  the 
certification  required  by  the  Contract 
Disputes  Act  (O^A),  at  the  time  of  the 
claim  or  request  is  submitted.  The 
person  executing  the  certification  must 
be  authorized  to  bind  the  contractor  and 
have  knowledge  of  the  claim  or  request, 
its  basis,  and  the  completeness  and 
accuracy  of  supporting  data. 

2.  DFARS  233.7000(b) 

Permits  certification  by  individuals 
who  may  have  gained  the  required 
knowledge  from  a  review  of  records  or 
report  of  individuals  more  directly 
involved  with  the  claim. 

3.  DFARS  233.7000(c) 

Makes  it  clear  that  the  certification 
pursuant  to  FAR  part  33  and  the  CDA 
will  not  satisfy  the  requirements  to  10 
U.S.C  2410e  unless  the  individual 
executing  the  certification  meets  the 
"knowledge"  requirements  of  10  U.S.C. 
2410e. 

4.  DFARS  233.7000(e) 

Permits  contractors  to  correct  an 
improper  certification. 

Item  XXXVn— Contracting  With 
Unirersities  and  Other  Institutions  of 
Higher  Learning 

Title  VIH,  section  8106  of  the  Fiscal 
Year  1992  Defense  Appropriations  Act 
and  section  9089  of  the  Fiscal  Year  1993 
Defense  Appropriations  Act  state  that 
"None  of  the  funds  appropriated  in  this 
Act  may  be  obligated  or  expended  for 
any  contract  or  grant  with  a  university 
or  other  institution  of  higher  learning 
unless  such  contract  or  grant  is  audited 
in  accordance  with  the  Federal 
Acquisition  Regulation  and  the 
Department  of  Defense  Federal 
Acquisition  Regulation  Supplement  or 
any  other  applicable  auditing  standards 
and  requirements  and  the  institution 
receiving  the  contract  or  grant  fully 
responds  to  all  formal  requests  for 
financial  information  made  by 
responsible  Department  of  Defense 
officials:  Provided,  that  if  any 
institution  does  not  provide  an  adequate 
financial  response  within  12  months, 
the  Secretary  of  Defense  shall  terminate 
that  and  all  other  Department  of  Defense 
contracts  or  grants  with  the  institution." 

If  a  imiversity  or  other  institution  of 
higher  learning  persists  in  refusing  to 
provide  an  adequate  response  to  a 
request  for  financial  information,  in 
addition  to  taking  appropriate 


contractual  actions  within  the  terms  of 
the  contract,  the  matter  should  be 
referred  through  channels  to  the  Under 
Secretary  of  Defense  (Acquisition)  to 
determine  whether  that  contract  and  all 
other  Department  of  Defense  contracts 
and  grants  with  that  institution  should 
be  terminated. 

htm  XXXVnn— Fixed  Prica  Research 
and  Development 

DFARS  235.006(b)  is  amended  to 
extend  the  requirement  for  a 
determination  by  the  Undor  Secretary  of 
Defense  for  Acquisition  to  fixed-price 
research  and  development  contracts 
over  $10  milUon  that  use  fiscal  year 
1993  funds. 

Item  XXXK— Federally  Funded 
Research  and  Development  Centers 
(FFRDCs) 

DFARS  235.017  is  amended  to  limit 
obligation  and  expenditure  of  Fiscal 
Year  1993  funds  for  DoD  FFRDCs  if  a 
member  of  the  Boerd  of  Directors  or 
Trustees  simultaneously  serves  on  the 
board  of  a  profitmaking  company  under 
contract  to  DoD,  unless  the  FFRDC  has 
a  DoD-approved  conflict  of  interest 
policy.  This  implements  section  9090  of 
the  Fiscal  Year  1993  Defense 
Appropriations  Act. 

Item  XL — Master  Agreements 

DFARS  237.270  is  revised,  as  a  resuh 
of  section  816  of  the  Fiscal  Year  1993 
Defense  Authorization  Act,  to  extend 
the  period  during  which  DoD  is 
authorized  to  use  master  agreements 
through  September  30, 1994. 

Item  XLI — Major  Automated 
Information  Systems 

DFARS  239.7501-2  is  revised  to 
extend  the  prior  prohibition  on  use  of 
DoD  ap{>ropriations  for  acquisition  of 
major  automated  information  systems, 
unless  the  systems  have  successfully 
completed  oversight  reviews  required 
by  DoD  regulations.  This  implements 
section  9028  of  the  Fiscal  Year  1993 
Defense  Appropriations  Act. 

Item  XLII — Recoupment  of 
Nonrecurring  Costs 

Through  a  series  of  actions,  the 
Department  of  Defense  has  eliminated 
the  requirement  for  reporting  and 
recoupment  for  all  sales  or  binding 
agreements  to  sell  that  were  entered  into 
on  or  after  October  7,  1992,  except  for 
sales  of  major  defense  equipment  for 
which  recoupment  is  required  by  the 
Arms  Export  Control  Act. 

Departmental  Letter  92-008.  issued  as 
an  interim  rule  on  September  1,  1992, 
replaced  DFARS  part  270  and  the  clause 
at  252.270-7000  with  a  new  DFARS 


subpart  215.70  and  the  clause  at  252.15- 
7004,  Recoupment  of  Nonrecurring 
Costs.  Tlie  interim  rule  revised 
recoupment  requirements  for  new 
contracts  by  eliminating  recoupment  on 
derivative  items  and  items  other  than 
Major  Defense  Equipment. 
Subsequently,  on  October  7, 1992,  the 
Deputy  Secretary  of  Defense  ** 

(DEPSECDEF).  determined  that  the 
national  defense  would  be  facilitated  by 
the  elimination  of  the  recoupment 
requirement  from  existing  E)oD 
contracts,  except  as  expressly  required 
by  statute.  Accordingly,  pursuant  to  the 
authority  of  Public  Law  8S-804,  the 
DEPSECDEF  directed  that  existing  DoD 
contracts  be  amended  or  modified  as 
necessary  to  delete  any  requirement  for 
the  recoupment  of  nonrecurring  costs  on 
sales  or  binding  agreements  to  sell,  that 
were  executed  on  or  after  October  7, 
1992,  except  for  those  sales  for  which  an 
Act  of  Congress  (see  section  21(e)  of  the 
Arms  Export  Control  Act)  requires  the 
recoupment  of  nonrecurring  costs.  On 
January  13,  1993.  the  DEPSECDEF 
extended  the  application  of  his  October 
7,  1992,  memorandum  to  cover  all 
contracts  entered  into  from  October  7, 
1992  through  January  13.  1993.  At  the 
same  time,  the  DEPSECDEF  approved  a 
revision  of  DoD  2140.2  that  eliminated 
the  requirement  for  recoupment  on  all 
sales  entered  into  after  January  13. 1993. 
except  for  recoupment  required  by  Act 
of  Congress. 

Departmental  Letter  93-002,  issued  as 
a  final  rule  on  March  24.  1993, 
eliminated  DFARS  subpart  215.70  and 
the  clause  at  252.215-7004.  effective 
March  24, 1993.  Recoupment  required 
by  the  Arms  Export  Control  Act  will  be 
handled  between  the  DoD  and  its 
foreign  military  sale  customer. 

Item  XUII — Contracting  Responsibility 
for  Industrial  Plant  Equipment 

DFARS  Appendix  B  is  amended  to 
reflect  the  integrated  material 
management  assignment  of  industrial 
plant  equipment  to  the  Defense 
Logistics  Agency. 

Item  XLIV— Editorial 

DFARS  225.770-1  is  amended  to 
provide  the  codified  reference  for  the 
restriction  on  entering  into  a  prime 
contract  with  a  foreign  person, 
company,  or  entity  unless  it  has 
certified  that  it  does  not  comply  with 
the  secondary  Arab  boycott  of  Israel. 

Amendments  to  Defense  FAR 
Supplement 

The  Defense  FAR  Supplement  is 
amended  as  set  forth  below. 

1.  The  authority  for  48  CFR  parts  201. 
206.  207,  209,  215,  217.  219,  222,  223. 


JMI 
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225.  227,  228,  231.  233,  235.  237,  239, 
252,  and  253  continues  to  read  as 
follows: 

Aiitboriljr:  5  U.S.C  301. 10  U-SC.  2202. 
and  PAR  fubpsrt  1.3. 

PART  201— FEDERAL  ACOUlSmON 
REGULATIONS  SYSTEM 

2.  Section  201.603-2  is  revised  to  read 
as  follo%vs: 

201.603-2    SatMtfon. 

(1)  Pursuant  to  10  U.S.C.  1724, 
beginning  October  1. 1993,  in  order  to 
qiialify  to  serve  as  a  contracting  officer 
with  authority  to  award  or  administer 
contracts  for  amounts  above  the  small 
purchase  threshold  in  FAR  13.000,  a 
parson  must — 

(i)  Have  completed  all  mandatory 
contracting  courses  required  for  a 
contracting  officer  at  the  grade  level,  or 
in  the  position  within  the  grade  of  the 
General  Schedule  in  which  the  person 
is  serving; 

(ii)  Have  at  least  two  years  experience 
in  a  contracting  position; 

(iii)  Have— 

(A)  Received  a  baccalaureate  degree 
from  an  accredited  educaticmal 
instituticm; 

(B)  C(Knpleted  at  least  24  semester 
credit  hours,  or  equivalent,  of  study 
from  an  accredited  institution  of  higher 
education  in  any  of  the  following 
disciplines:  Accounting,  business 
finance,  law,  contracts,  purchasing, 
economics,  industrial  management, 
marketing,  quantitative  methods,  and 
organization  and  management;  or 

(C)  Passed  an  examination  considered 
to  demonstrate  ^ills.  knowledge,  or 
abilities  comparable  to  that  of  an 
individual  who  has  completed  at  least 
24  semester  credit  hours,  or  equivalent, 
of  study  from  an  accredited  institution 
of  higher  education  in  any  of  the 
disciplines  in  paragraph  (l)(iii)(B)  of 
this  subsection;  and 

(iv)  Meet  such  additional 
requirements,  based  on  the  dollar  value 
and  complexity  of  the  contracts 
awarded  or  administered  in  the  position 
as  may  be  established  by  the  Secretary 
ofDefense. 

(2)  The  requirements  in  201.603- 
2(l)(iii)  do  not  apply  to  any  employee 
who.  as  of  October  1. 1991,  had  at  least 
10  years  experience  in  acquisition 
jKsitions,  in  comparable  positions  in 
other  government  agencies  or  the 
private  sector,  or  in  similar  positions  in 
which  the  individual  obtained 
experience  directly  relevant  to  the  field 
of  contracting. 

(3)  The  requirements  in  201.603-2(1) 
do  not  apply  to  any  employee  for 
purposes  of  qualifying  to  serve  in  the 


position  in  which  the  employee  is 
serving  on  October  1, 1993,  or  any  other 
position  in  the  same  grade  and 
involving  the  same  level  of 
responsibilities  as  the  position  in  which 
the  employee  is  serving  on  that  date. 

(4)  Waivers  may  be  authorized. 
Information  on  waivers  is  contained  in 
DoD  Manual  5000.52-M.  Career 
Development  Program  for  Acquisition 
Personnel. 

PART  20fr-COMPETrnON 
REQUIREMENTS 

3.  Section  206.302-1  is  amended  by 
revising  paragraph  {a)(2)(i)  introductory 
text  to'read  as  follows: 

206.302-1     Only  on*  rMponsibi*  »ourc« 
and  no  other  auppIlM  or  sarvicM  win 
•stisty  agency  raqukwnents. 

(a)  Authority. 

(2)(i)  Section  8059  of  Pub.  L.  101-511 
and  similar  sections  in  subsequent 
defense  appropriations  acts  prohibit 
departments  and  agencies  from  entering 
into  contracts  for  studies,  analyses,  or 
consulting  services  (see  FAR  subpart 
37.2)  on  the  basis  of  an  unsolicited 
proposal  without  providing  for  full  and 
open  competition,  unless — 

4.  Section  206.302-5  is  amended  by 
revising  paragraph  (c)(ii)  and  by  adding 
a  new  paragraph  (c)(iii]  to  read  as 
follows: 

206.302-5    AtfMiortnd  or  rwiuirad  by 
statute. 


(c)  • 


(ii)  The  limitation  in  paragraph  (cKi) 
of  this  subsection  applies  only  if  the 
statute  authorizing  or  requiring  award 
was  enacted  after  September  30. 1989. 

(iii)  Subsequent  statutes  may  provide 
different  or  additional  constraints  on  the 
award  of  contracts  to  specified  colleges 
and  universities.  Contracting  officers 
should  consuh  legal  counsel  on  a  case- 
by-case  basis. 

PART  207— ACOmSmON  PLANNING 

5.  Section  207.105  is  amended  by 
adding  a  new  paragraph  (b)(2)(v);  by 
revising  paragraph  (bKl7)(A);  by 
redesignating  paragraph  Cb)(17)(B)  as 
paragraph  (bMl7){C):  and  by  adding  a 
new  paragraph  (b)(17)(B)  to  read  as 
follows: 
•        •        •        •        • 

(b)  •  •  • 

(2)  Competition. 

(v)  10  U.S.C.  2438  requires  that  the 
acquisition  strategy  for  mayoi  defense 
acquisition  programs  provide  for  the 
competitive  prototyping  of  the  major 
weapon  system  under  the  program,  and 


any  major  subsystems,  unless  an 
exception  is  provided.  (See  DoDD 
5000.2,  Defense  Acquisition 
Management  Policies  and  Procedures.) 

(17)  Other  considerations. 
(A)  NatioiMl  Technology  and 
Industrial  Base.  For  major  defense 
acquisition  programs,  address  the 
following  (Pub.  L  102-484.  section 
4220)— 

(7)  An  analysis  of  the  capiabilities  of 
the  national  technology  and  ii>dustria] 
base  to  develop,  produce,  maintain,  and 
support  such  program,  including 
con.sideration  of  the  following  factors 
related  to  foreign  depiendency  (Pub.  L. 
102-484.  section  4219(h))— 

(i)  The  availability  of  essential  raw 
materials,  sp)ecial  alloys.  comp>osite 
materials.  comf>onents.  tooling,  and 
production  test  equipment  for  the 
sustained  production  of  systems  fully 
capable  of  meeting  the  performance 
objectives  established  for  those  systems; 
the  uninterrupted  maintenance  and 
repair  of  such  systems;  and  the 
sustained  operation  of  such  systems. 

[ii]  The  identification  of  itenu 
specified  in  paragraph  Ml7}[A)(J Hi)  of 
this  section  that  are  available  only  from 
sources  outside  the  natioiial  technology 
and  industrial  base. 

[iii]  The  availability  of  alternatives  for 
obtaining  sudi  items  from  within  the 
national  technology  and  industrial  base 
if  such  items  become  unavailable  from 
sources  outside  the  national  technology 
industrial  base;  and  an  analysis  of  any 
military  vubierebility  that  could  result 
from  the  lack  of  reasonable  alternatives. 

(/v)  The  effects  on  the  national 
technology  and  industrial  base  that 
result  from  foreign  acquisiyon  of  firms 
in  the  United  States. 

[2]  Consideration  of  requirements  for 
efficient  manufacture  during  the  design 
and  production  of  the  systems  to  be 
procured  under  the  program. 

(3)  The  use  of  advanced 
manufacturing  technology,  processes, 
and  systems  during  the  research  and 
development  phase  and  the  production 
phase  of  the  program. 

[4]  To  the  maximum  extent 
practicable,  the  use  of  contract 
solicitations  that  eiKxnirage  comp)eting 
offerora  to  acquire,  for  use  in  the 
p)erfonnance  of  the  contract,  modem 
technology,  production  equipMneut,  and 
production  systems  (including  hardware 
and  software)  that  increase  the 
productivity  of  the  offerors  and  reduce 
the  life-cycle  costs. 

(5)  Methods  to  encoiuage  investment 
by  U.S.  domestic  sources  in  advanced 
manufacturing  technology  production 
equipment  and  processes  through — 
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(/)  Recognition  of  the  contractor's 
investment  in  advanced  manufacturing 
technology  production  equipment, 
processes,  and  organization  of  work 
systems  that  build  on  workers'  skill  and 
experience,  and  work  force  skill 
development  in  the  development  of  the 
contract  objective;  and 

[il]  Increased  emphasis  in  source 
selection  on  the  efficiency  of 
production. 

(6)  Expanded  use  of  commercial 
manufacturing  processes  rather  than 
processes  specified  by  DoD. 

(7)  Elimination  of  barriers  to,  and 
facilitation  of.  the  integrated 
manufacture  of  commercial  items  and 
items  being  produced  imder  DoD 
contracts. 

[8]  Expanded  use  of 
nondevelopmental  items  (See  210.002- 
70). 

(B)  Industrial  preparedness  (IP). 

[1)  Provide  the  program's  IP  strategy 
that  assesses  the  capability  of  the  U.S. 
industrial  base  to  achieve  identified 
surge  and  mobihzation  goals.  If  no  IP 
strategy  has  been  developed,  provide 
supporting  rationale  for  this  position. 

[2]  If  in  the  IP  strategy,  the 
development  of  a  detailed  IP  plan  was 
determined  to  be  applicable,  include  the 
plan  by  text  or  by  reference.  If  the 
development  of  the  IP  plan  was 
determined  not  to  be  apphcable, 
summarize  the  details  of  the  analysis 
forming  the  basis  of  this  decision. 

(3)  Ifthe  program  involves  peacetime 
and  wartime  hardware  configurations 
which  are  supported  by  logistics 
support  plans,  identify  their  impact  on 
the  IP  plan. 


PART  2(»-C0NTRACT0R 
QUALIFICATIONS 

6.  Section  209.101  is  added  to  read  as 
follows: 

209.101    DaflnWons. 

Entity  controlled  by  a  foreign 
government,  foreign  government, 
national  security  program,  and 
proscribed  information  are  defined  in 
the  provision  at  252.209-7002, 
Disclosure  of  Ownership  or  Control  by 
a  Foreign  Government. 

7.  Section  209.104-1  is  revised  to  read 
as  follows: 

209.104-1    General  etandarde. 

(e)  Also,  have  the  necessary  safety 
programs  on  contractor  or  subcontractor 
materials  or  services. 

(g){i)  Owners/lip  or  control  by  a 
foreign  government  that  supports 
terrorism. 

(A)  Under  10  U.S.C.  2327(b).  a 
contracting  officer  shall  not  award  a 


contract  to  a  firm  or  to  a  subsidiary  of 
a  firm  when  a  foreign  government — 

(1)  Either  directly  or  indirectly,  has  a 
significant  interest — 

(i)  In  the  firm;  or 

(i7)  In  the  subsidiary;  and 

[2)  Has  been  determined  by  the 
Secretary  of  State  under  50  U.S.C.  App. 
2405(j)(l)(A)  to  be  a  government  of  a 
country  that  has  repeatedly  provided 
support  for  acts  of  international 
terrorism. 

(B)  The  Secretary  of  Defense  may 
waive  the  prohibition  in  paragraph 
(g)(i)(A)  of  this  subsection  in  accordance 
with  10  U.S.C.  2327(c).  This  waiver 
authority  may  not  be  delegated. 

(ii)  Ownership  or  control  by  a  foreign 
government  when  access  to  proscribed 
information  is  required  to  perform  the 
contract. 

(A)  Under  10  U.S.C.  2536(a),  no  DoD 
contract  under  a  national  security 
program  may  be  awarded  to  a  company 
owned  by  an  entity  controlled  by  a 
foreign  government  if  that  company 
requires  access  to  proscribed 
information  to  perform  the  contract. 

(B)  Whenever  the  contracting  officer 
has  a  question  about  application  of  the 
provision  at  252.209-7002.  the 
contracting  officer  may  seek  advice  fi-om 
the  Director,  Defense  Security  Programs, 
Office  of  the  Assistant  Secretary  of 
Defense  for  Command,  Control, 
Communications  and  Intelligence. 

(C)  In  accordance  with  10  U.S.C. 
2536(b),  the  Secretary  of  Defense  may 
waive  the  prohibition  in  subparagraph 
(g)(ii)(A)  of  this  subsection  upon 
determining  that  the  waiver  is  essential 
to  the  national  security  interests  of  the 
United  States.  The  Secretary  has 
delegated  authority  to  grant  this  waiver 
to  the  Assistant  Secretary  of  Defense 
Command,  Control,  Communications 
and  Intelligence.  Waiver  requests, 
prepared  by  the  requiring  activity  in 
coordination  with  the  contracting 
officer,  shall  be  processed  through  the 
Director  of  Defense  Procurement,  Office 
of  the  Under  Secretary  of  Defense  for 
Acquisition,  and  shall  include  a 
proposed  national  interest 
determination.  The  proposed  national 
interest  determination,  prepared  by  the 
requiring  activity  in  coordination  with 
the  contracting  officer,  shall  include: 

[1)  Identification  of  the  proposed 
awardee,  with  a  synopsis  of  its  foreign 
ownership  (include  solicitation  and 
other  reference  numbers  to  identify  the 
action); 

[2)  General  description  of  the 
acquisition  and  performance 
requirements; 

[3)  Identification  of  the  national 
security  interests  involved  and  the  ways 


award  of  the  contract  helps  advance 
those  interests; 

[4)  The  availability  of  another  entity 
with  the  capacity,  capability  and 
technical  expertise  to  satisfy  defense 
acquisition,  technology  base,  or 
industrial  base  requirements;  and 

(5)  A  description  of  any  alternate 
means  available  to  satisfy  the 
requirement,  e.g.,  use  of  substitute 
products  or  technology  or  alternate 
approaches  to  accomplish  the  program 
objectives. 

8.  Section  209.104-70  is  revised  to 
read  as  follows: 

209.104-70    Solicitation  provialona. 

(a)  Use  the  provision  at  252.209-7001, 
Disclosure  of  Ownership  or  Control  by 

a  Foreign  Government  that  Supports 
Terrorism,  in  solicitations  expected  to 
result  in  contracts  of  $100,000  or  more. 

(b)  Use  the  provision  at  252.209-7002, 
Disclosure  of  Ownership  or  Control  by 

a  Foreign  Government,  in  all 
solicitations,  including  those  subject  to 
the  procedures  in  FAR  part  13,  when 
access  to  proscribed  information  is 
necessary  to  perform  a  DoD  contract 
under  a  national  security  program. 

9.  Section  209.106-2  is  amended  by 
adding  a  new  paragraph  (a)(iii)  to  read 
as  follows: 

209.106-2    Raquaata  for  praaward  aurvaya. 

(a)  •  •   • 

(iii)  Evaluation  of  the  prospective 
contractor's  performance  against  small 
business  subcontracting  plans. 

10.  Section  209.406-2  is  added  to 
read  as  follows: 

209.406-2    Cauaaa  for  dabarmant 

(a)  Any  person  shall  be  considered  for 
debarment  if  criminally  convicted  of 
intentionally  affixing  a  label  bearing  a 
"Made  in  America"  inscription  to  any 
product  sold  in  or  shipped  to  the  United 
States  that  was  not  made  in  America  (10 
U.S.C.  2410f). 

(i)  The  debarring  official  will  make  a 
determination  concerning  debarment 
not  later  than  90  days  after  determining 
that  a  person  has  been  so  convicted. 

(ii)  In  cases  where  the  debarring 
official  decides  not  to  debar,  the 
debarring  official  will  report  that 
decision  to  the  Director  of  E)efense 
Procurement  who  will  notify  Congress 
within  30  days  after  the  decision  is 
made. 

11.  Section  209.406—4  is  added  to 
read  as  follows: 

209.406-4    Period  of  dabarmant 

(a)  In  accordance  with  section  9117  of 
the  Fiscal  Year  1993  Defense 
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Appropriations  Act.  Pi*.  L  102-096,  in 
cases  wbero  the  deburing  official 
decides  to  debar  a  person  who  has  been 
criminally  convicted  of  intentionally 
affixing  a  label  bearing  a  fraudulent 
TMade  in  America"  inscription,  the 
jwriod  of  debarment  shall  be  not  less 
than  3  years  and  not  more  than  S  years. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

j  12.  Section  215.605  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

^IS.606    Evaliwtlon  teclor*. 

(a)  For  acquisitions  involving 
tachnical  evaluations,  formal  or 
t  Itemative  source  selection  procedures, 
S9e219.705-2(d). 

{b}  Extent  of  participation  of  small 
and  small  disadvantaged  business  in 
performance  of  the  contract  shall  be 

aluated  in  every  source  selection. 


ll 


PART  217— SPECIAL  CONTRACTING 
METHODS 

13.  Section  217.103-1  is  amended  by 
rjvising  paragraph  (a)(iii)  to  read  as 
follows: 


217.103-1     G«iaraL 

I  (a)  •  •   • 

I  (iii)  Any  advance  economic  order 
quantity  acquisition  (see  FAR  17.101)  is 
funded  at  least  to  the  limits  of  the 
Government's  liability.  Recurring  costs 
for  such  economic  order  quantities  shall 
not  be  included  in  the  unfunded 
cancellation  ceiling.  (Secticm  9021.  Pub. 
L  101-165  Mid  similar  sections  in 
subsequent  Defense  appropriations 
atts). 


PART  219-SMALL  BUSINESS  AND 
SMALL  D6AOVANTAGED  BUSINESS 
CONCERNS 

j  14.  Section  219-502-1  is  revised  to 
read  as  follows: 

219.502-1    Requirements  for  setting  aside 
acquisitions. 

lOo  not  set  aside  acquisitions  for — 
(1)  Supplies  which  were  developed 
and  financed,  in  whole  or  in  pari,  by 
Canadian  sources  undm-  the  U.S.- 
Canadian Defense  Developmmt  Sharing 
Program;  or 

1(2)  Architect-en^neer  9«-vices  for 
notary  construction  or  family  housing 
projects  of  $85,000  or  more  (10  U.S.C. 
2855),  iociuding  indefinite  dehvery  and 
indefinite  quantity  contracts  if  the  value 
of  all  anticipated  orders  is  expected  to 
total  $85,000  or  more. 


15.  Section  219.502-2  is  revised  to 
read  as  foUowK 

219.502-2    Total  aal-asidaa. 

(a)  Unless  the  omtracting  officer 
determines  that  the  criteria  for  set-aside 
cannot  be  met,  set  aside  for  small 
business  concerns  acquisitions  for — 

(i)  Construction,  including 
maintenance  and  repairs,  under  $2 
millicHi; 

(ii)  Dredging  under  $1  million;  and 

(iii)  Architect-engineer  services  for 
military  construction  or  family  housing 
projects  of  under  $85,000. 

16.  Section  219.602-1  is  revised  to 
read  as  follows: 

219.602-1    Referral. 

When  making  a  nonresponsibility 
determination  on  a  small  business 
concern,  the  contracting  officer  shall 
notify  the  contracting  activity's  small 
business  specialist. 

(a)  In  accordance  with  section  804  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1993,  Pub.  L.  102-484, 
upon  determining  that  a  responsive 
small  business  concern  lacks  certain 
elements  of  responsibility,  a  contracting 
officer  shall  notify  the  concern,  in 
writing,  of  the  nonresponsibility 
determination  and  of  the  concern's 
right,  under  section  8(bM7)  of  the  Small 
Business  Act,  to  request  that  the  SBA 
make  a  determination  of  the  concern's 
responsibility  under  Certificate  of 
Competency  (CoC)  procedures.  The 
contracting  officer  shall  withhold  award 
until — 

(i)  Fourteen  calendar  days  after  the 
small  business  concern  receives  the 
notice:  or 

(ii)  The  contracting  officer  receives 
written  notificatioD  from  the  concern 
stating  that  it — 

(A)  Wishes  to  request  a  determination 
of  responsibility  from  the  SBA,  in  which 
case,  the  coatracting  officer  shall 
continue  to  withhold  award  and  shall 
refer  the  matter  to  the  SBA  in 
accordance  with  FAR  19.602;  or 

(B)  Does  not  wish  to  request  such  a 
determination  from  the  SBA,  in  which 
case,  the  contracting  officer  shall 
proceed  with  award  of  the  contract  to 
another  offeror. 

17.  Section  219.602-70  is  added  to 
read  as  follows: 

219.f02-70    SoMcHation  pravie4on. 

Use  the  provision  at  252.219-7009, 
Certificate  of  Competency,  in  all 
solicitations  other  than  those  using 
simplified  small  purchase  procedures. 
When  using  simplified  small  purchase 
procedures,  the  requirements  of 
219.602-l(a)  apply,  but  the  provision  is 
not  required. 


18.  Section  219.702  is  amended  by 
revising  paragraph  (aMiMA)(l)  to  read  as 

follows: 

219.702  Statutory  raquifananta. 
(a)*  '  • 

(c)*  •  • 

(0(A)'  •   •  Over  a  four  year  period, 
beginning  October  1,  1990; 

19.  Section  219.703  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  fallows; 

219.703  Ellgit>Mty  raqulrwiMnte  for 
participating  in  the  program. 

(a)  Qualified  nonprofit  agencies  for 
the  blind  and  other  severely  disabled, 
that  have  been  approved  by  the 
Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
under  the  Javits-Wagner-OTtey  Act  (41 
U.S.C.  46-48),  are  eligible  as  a  result  of 
sections  9077  of  Pub.  L.  102-395  and 
808  of  Pub.  L  102-484  through 
September  30. 1994,  to  participate  in  the 
program.  Under  this  authority, 
subcontracts  awarded  to  such  entities 
may  be  counted  toward  the  prime 
contractor's  small  business 
subcontracting  goal  through  fiscal  year 
1994. 
•         ■         •         • 

20.  Section  219.705-2  is  revised  to 
read  as  ibitows: 

219.705-2    Determining  ttMnaad  for  a 
subcomracting  ptan. 

(d)  The  extent  to  which  offerors 
identify  and  commit  to  small  business 
and  to  small  disadvantaged  business, 
historically  black  college  and  university, 
or  minority  institution  performance  of 
the  contract,  whether  as  joint  venture, 
teaming  arrangement,  or  subcontractor, 
shall  be  evaluated  in  acquisitions  which 
use  technical  evaluations,  formal  or 
alternative  source  selection  procedures. 

21.  Section  219.808-1  is  amended  by 
revising  paragraph  {b)(i)  to  read  as 
follows: 

219.808-1    Sola  aourca. 

(b)  Section  813  of  Pub.  L.  102-190 
authorizes  DoD  to  waive  Miller  Act 
requirements  for  performance  and 
payment  bonds  under  S(a)  construction 
contracts  awarded  before  October  1, 
1994.  Section  813  requires  for  each  of 
fiscal  years  1992,  1993,  and  1994.  that 
DoD  make  every  reasonable  effort  to 
award  no  fewer  than  30  contracts  using 
this  bond  waiver  authority. 

(!)  A  determination  to  waive  bonds 
shall  be  approved  at  a  level  above  the 
contracting  officer.  The  cxmtracting 
officer  may  consider  waiver  of  bonding 
when — 

(A)  Hie  contractor  is  unable  to  obtain 
the  requisite  bonds  from  a  surety.  The 


28466 


Federal  Register  /  Vol.  58,  No.  91  /  Thursday,  May  13,  1993  /  Rules  and  Regulations 


contracting  officer  will  verify  with 
surety  companies,  SBA,  and  other 
appropriate  sources  that  the  contractor 
cannot  obtain  the  required  bonding. 

(B)  The  contractor  has  received  less 
than  five  bond  waivers  while  a 
participant  in  the  8(a]  program. 

(C)  "nie  contractor  is  otherwise 
responsible  as  determined  in 
accordance  with  FAR  9.104.  Also,  see 
232.172. 


22.  Section  219.1005  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

219.1006    AppticaMlity. 

(a)  Dredging  (SIC  1629,  FPDS  Y216- 
21216)  applies  only  to  the  Army  Corps  of 
Engineers. 

(3)(A)  Architect-engineering  services 
in  support  of  military  construction 
projects  or  military  family  housing 
projects  are  exempt  from  the  Small 
Business  com{>etitivenes8 
Demonstration  Program,  except  for  the 
emerging  small  business  (ESB)  set-aside 
requirements.  Accordingly,  these 
shall— 

(1)  Be  reviewed  for  possible  award 
imder  the  8(a)  program  regardless  of 
dollar  value. 

[2]  Not  be  set-aside  for  small  business 
or  small  disadvantaged  business  if  the 
estimated  value  is  $85,000  or  more 
(including  indefinite  delivery-indefinite 
quantity  contracts  if  the  value  of  all 
anticipated  orders  exceeds  $85,000). 

(J)  Be  considered  for  ESB  set-aside  if 
the  estimated  value  is  both  less  than  the 
emerging  small  business  reserve  amount 
and  less  than  $85,000. 

(4)  Be  considered  for  small  business 
set-aside  (but  not  SDB  set-aside)  if  the 
estimated  value  is  less  than  $85,000, 
regardless  of  whether  small  business 
set-asides  for  other  architect-engineer 
services  are  prohibited  under  the  Small 
Business  Competitiveness 
Demonstration  Program,  when  an  ESB 
set-aside  is  not  appropriate. 

(B)  All  requirements  of  the  Small 
Business  Competitiveness 
Demonstration  Program  apply  to 
architect-engineer  services  in  support  of 
other  than  military  construction  projects 
or  military  housing  objects,  which 
otherwise  meet  criteria  at  FAR 
19.1005(a)(3). 

23.  Section  219.1006  is  revised  to  read 
as  follows: 

219.1006    ProoaduTM. 

(b)(1)  During  the  period  when  small 
business  set-asides  cannot  be 
considered  for  acquisitions  in  the  four 
designated  industiy  groups — 

(A)  The  restrictions  at  219.502-2- 
70(b)  (1)  and  (2)  do  not  apply  and  the 


acquisitions  shall  be  considered  for 
small  disadvantaged  business  set-asides; 
and 

(B)  The  evaluation  preference  at 
219.70  shall  not  be  used. 

(2)  The  Director,  Ofhce  of  Small  and 
Disadvantaged  Business  Utilization, 
Office  of  the  Under  Secretary  of  Defense 
(Acquisition),  will  determine  whether 
reinstatement  of  small  business  set- 
asides  are  necessary  to  meet  the  agency 
goal  and  will  recommend  reinstatement 
to  the  Director,  E)efense  Procurement. 
Military  departments  and  defense 
agencies  shall  not  reinstate  small 
business  set-asides  unless  directed  by 
the  Director,  Defense  Procurement. 

(d)  Reporting  requirements  are  at 
204.670-9. 

219.7102    [AfiMndMl] 

24.  Section  219.7102  is  amended  by 
revising  the  introductory  statement  to 
read  "The  Program  includes — "  in  lieu 
of  "The  Program  consists  of:". 

(25)  Section  219.7106  is  amended  by 
adding  in  paragraph  (a](l)(ii]  the  words 
"Section  I.C.  of'  immediately  before  the 
words  "the  DoD  policy  statement";  by 
redesignating  paragraph  (c)  as  paragraph 
(d);  and  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

219.7106    Reporting. 

(c)  A  mentor  firm  may  receive  credit 
toward  meeting  its  small  disadvantaged 
business  subcontracting  goal  for 
subcontract  awards  to— 

(1)  Protege  firms  which  are  qualiHed 
organizations  employing  the  severely 
handicapped;  and 

(2)  Former  protege  hrms  that  meet  the 
criteria  in  section  831(g)(4)  of  the  FY 
1991  Defense  Authorization  Act  (Pub.  L. 
101-510). 


PART  222— APPUCATtON  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

26.  Section  222.1308  is  added  to  read 
as  follows: 

222.1306    Contract  cl«u«««. 

(a)(1)  Use  of  the  clause  at  FAR 
52.222-35,  Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era 
Veterans,  with  its  paragraph  (c).  Listing 
Openings,  also  satisfies  the  requirement 
oflOU.S.C.  2410d. 

PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY.  AND  DRUG-FREE 
WORKPLACE 

27.  Section  223.7000  is  added  to  read 
as  follows: 


223.7000    Scope  of  aubpart 

This  subpart  implements  section  331 
of  the  Defense  Authorization  Act  for 
Fiscal  Year  1992  (Pub.  L.  102-190)  and 
similar  sections  in  subsequent  Defense 
authorization  acts. 

28.  Section  223.7002  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

223.7002    Contract  Clause. 

(a)*  •   • 

(1)  Entered  into  during  or  after  fiscal 
year  1992; 

29.  A  new  subpart  223.71  is  added  to 
read  as  follows: 

Subpart  223.71 — Storage  and  DIapoaal  of 
Toxic  and  Hazardoua  Matariaia 


Sec. 

223.7100 

223.7101 

223.7102 

223.7103 


Policy. 
Procedures. 
Exceptions. 
Contract  clause. 


Subpart  223.71 — Storage  and  Disposal 
of  Toxic  and  Hazardous  Materials 

223.7100  Policy. 

10  U.S.C.  2692  prohibits  storage  or 
disposal  of  non-DoD-owned  toxic  or 
hazardous  materials  on  DoD 
installations,  except  as  provided  in 
223.7102.  DoD  Directive  6050.8,  Storage 
and  Disposal  of  Non-DoD-Owned 
Hazardous  or  Toxic  Materials  on  DoD 
Installations,  implements  10  U.S.C. 
2692. 

223.7101  Proceduraa. 

(a)  If  the  contracting  officer  is 
uncertain  as  to  whether  particular 
activities  constitute  prohibited  storage, 
the  contracting  officer  should  seek 
advice  from  the  cognizant  office  of 
counsel. 

(b)  When  storage  of  toxic  or  hazardous 
materials  is  authorized  in  accordance 
with  this  subpart,  the  contract  should 
specify  the  types,  conditions,  and 
quantities  of  hazardous  or  toxic 
materials  that  may  be  temporarily 
accumulated  or  stored  in  connection 
with  the  contract. 

223.7102  Exceptions. 

(a)  The  prohibition  of  10  U.S.C.  2692 
does  not  apply  to — 

(1)  The  storage  of  strategic  and  critical 
memorials  in  the  National  Defense 
Stockpile  under  an  agreement  for  such 
storage  with  the  Administrator  of 
General  Services  Administration; 

(2)  The  temporary  storage  or  disposal 
of  explosives  in  order  to  protect  the 
public  or  to  assist  agencies  responsible 
for  Federal  law  enforcement  in  storing 
or  disposing  of  explosives  when  no 
alternative  solution  is  available,  if  such 
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storage  or  disposal  is  made  in 
accordance  with  an  agreement  between 
the  Secretary  of  Defense  and  the  head  of 
the  Federal  agency  concerned; 

(3)  The  temporary  storage  or  disposal 
of  explosives  in  order  to  provide 
emergency  lifesaving  assistance  to  civil 
authorities; 

(4)  The  disposal  of  excess  explosives 
plroduced  under  a  DoD  contract,  if  the 
head  of  the  military  department 
concerned  determines,  in  each  case,  that 
an  alternative  feasible  means  of  disposal 
is  not  available  to  the  contractor,  taking 
into  consideration  public  safety, 
available  resources  of  the  contractor, 
and  national  defense  production 
reouirements; 

15)  The  temporary  storage  of  nuclear 
materials  or  nonnuclear  classified 
materials  in  accordance  with  an 
agreement  with  the  Secretary  of  Energy; 

(6)  The  storage  of  materials  that 
constitute  military  resources  intended  to 
be  used  during  peacetime  civil 
emergencies  in  accordance  with 
apnlicable  DoD  regulations; 

(?)  The  temporary  storage  of  materials 
of  other  Federal  agencies  in  order  to 
provide  assistance  and  refuge  for 
*  commercial  carriers  of  such  material 
during  a  transportation  emergency;  or 

(8)  The  storage  of  any  material  that  is 
not  owned  by  DoD,  if  the  Secretary  of 
the  military  department  concerned 
determines  that  the  material  is  required 
or  generated  by  a  private  person  in 
connection  with  the  authorized  and 
compatible  use  by  that  person  of  an 
industrial-type  DoD  facility. 

(b)  The  Secretary  of  Defense,  where 
DoD  Directive  6050.8  applies,  may  grant 
exceptions  to  the  prohibition  of  10 
U.S.C.  2692  when  essential  to  protect 
the  health  and  safety  of  the  public  from 
imminent  danger. 

223.7103    Contract  clauM. 

Use  the  clause  at  252.223-7006, 
Prohibition  on  Storage  and  Disposal  of 
Toxic  and  Hazardous  Materials,  in  all 
Bolicitations  and  contracts  which 
require,  may  require,  or  permit 
contractor  performance  on  a  DoD 
installation. 

PART  225— FOREIGN  ACQUISITION 

30.  Section  225.702  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

225.702    RMtrictlona. 

(1)  See  209.104-l(g)(i)  for  restrictions 
on  contracting  with  firms  owned  or 
controlled  by  foreign  governments  that 
support  terrorism.  See  209.104-l{g)(ii) 
for  prohibition  on  award  of  a  DoD 
contract  under  a  national  security 
program  to  a  company  owned  by  an 
entity  controlled  by  a  foreign 


government  when  access  to  proscribed 
information  is  required  to  perform  the 
contract. 


31.  Section  225.770-1  is  revised  to 
read  as  follows: 

225.770-1     RMtrlctton. 

In  accordance  with  10  U.S.C.  2410i. 
do  not  enter  into  a  prime  contract  with 
a  foreign  person,  company,  or  entity 
unless  it  has  certified  that  is  does  not 
comply  with  the  secondary  Arab  boycott 
of  Israel. 

225.9    [Removed] 

32.  Subpart  225.9  is  removed  in  its 
entirety. 

33.  Section  225.7002-2  is  amended  by 
revising  paragraphs  (e)  and  (0  to  read  as 
follows: 

225.7002-2    Exceptions. 


(e)  Small  purchases  as  defined  in  FAR 
13.101  (for  the  purpose  of  this 
exception,  a  small  purchase  means  the 
contract  action,  as  distinguished  from  a 
single  line  item). 

(0  Acquisitions  of  end  items 
incidentally  incorporating  cotton  or 
wool,  for  which  the  estimated  value  of 
the  cotton  or  wool  is  not  more  than  ten 
percent  of  the  total  price  of  the  end 
item;  provided  the  estimated  value  of 
the  cotton  or  wool  does  not  exceed  the 
threshold  in  FAR  13.000. 

34.  Section  225.7002-4  is  amended  by 
revising  paragraphs  (a)  and  (c) 
introductory  text  to  read  as  follows: 

225.7002-4    Contract  dauaea. 

(a)  Use  the  clause  at  252.225-7012. 
Preference  for  Certain  Domestic 
Commodities,  in  all  solicitations  and 
contracts  which  meet  or  exceed  the 
threshold  in  FAR  13.000. 

(b)*  •  • 

(c)  Use  the  clause  at  252.225-7014, 
Preference  for  Domestic  Specialty 
Metals,  in  all  solicitations  and  contracts 
over  the  threshold  in  FAR  13.000  that 
require  delivery  of  an  article  containing 
specialty  metals.  Use  the  clause  with  its 
Alternate  I  in  all  solicitations  and 
contracts  over  the  threshold  in  FAR 
13.000  requiring  delivery,  for  one  of  the 
following  major  programs,  of  an  article 
containing  specialty  metals — 

35.  Section  225.7003-2  is  revised  to 
read  as  follows: 

225.7003-2    Contract  ctauaa. 

Use  the  clause  at  252.225-7015. 
Preference  for  Domestic  Hand  or 
Measuring  Tools,  in  all  solicitations  and 
contracts  over  the  threshold  in  FAR 


13.000  calling  for  delivery  of  hand  or 
measuring  tools. 

225.7005    [Ramovad  and  RMarvMl] 

36.  Section  225.7005  is  removed  and 
reserved. 

36a.  Section  225.7014-1  is  revised  to 
read  as  follows: 

225.7014-1     Raatriction. 

In  accordance  with  section  9151  of 
Pub.  L.  102-396,  all  carbonyl  iron 
powders  contained  in  supplies  acquired 
by  DoD  shall  be  manufactured  in  a 
facility  located  in  the  United  States  or 
Canada. 

37.  Section  225.7014-2  is  revised  to 
read  as  follows: 

225.7014-2    Walvar. 

The  restriction  may  be  waived  by  the 
Secretaries  of  the  military  departments 
or  the  directors  of  defense  agencies  if 
waiver  is  determined  to  be  in  the 
national  interest.  The  service  secretaries 
may  delegate  this  authority  to  civilian 
officers  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  the 
Senate.  This  authority  shall  not  be 
redelegated. 

38.  Section  225.7014-3  is  revised  to 
read  as  follows: 

225.7014-3    Clauaa 

Unless  a  waiver  has  been  granted  in 
accordance  with  225.7014-2.  use  the 
clause  at  252.225-7023.  Restriction  on 
Acquisition  of  Carbonyl  Iron  Powders, 
in  all  contracts  and  solicitations  which 
anticipate  the  acquisition  of  supplies 
that  contain  carbonyl  iron  powders. 

39.  Section  225.7015-1  is  revised  to 
read  as  follows: 

225.7015-1    Raatriction. 

In  accordance  with  Pub.  L.  101-165 
and  101-511.  fiscal  years  1990  and  1991 
funds  may  not  be  used  to  acquire 
second  and  third  generation  night  vision 
image  intensifier  tubes  and  devices 
unless  they  are  manufactured  in  the 
United  States  or  Canada. 

39a.  Section  225.7015-3  is  revised  to 
read  as  follows: 

225.7015-3    Contract  clauaa. 

Use  the  clause  at  252.225-7024. 
Restriction  on  Acquisition  of  Night 
Vision  Image  Intensifier  Tubes  and 
Devices,  in  all  solicitations  and 
contracts  which — 

(a)  Use  fiscal  year  1990  or  1991  funds; 
and 

(b)  Require  second  and  third 
generation  night  vision  image  intensifier 
tubes  and  devices. 

40.  Section  225.7017-1  is  revised  to 
read  as  follows: 
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22S.7017-1    RMtridion. 

In  accordance  with  Section  8111  of 
Pub.  L.  102-172,  and  similar  sections  in 
subsequent  appropriations  acts,  all 
carbon,  alloy,  and  armor  steel  plate  in 
Federal  stodc  class  9515  or  described  by 
American  Society  for  Testing  Materials 
(ASTM)  or  American  Iron  and  Steel 
Institute  (AISI)  specifications, 
purchased  by  the  Government  or  a 
contractor  for  use  in  a  Government- 
owned  fecility  or  in  a  facility  controlled 
(e.g.,  leased]  by  DoD,  shall  be  mehed 
and  rolled  in  the  United  States  or 
Canada. 

41.  Section  225.7017-2  is  revised  to 
read  as  follows: 

225.7017-2    Exceptions. 

This  restriction  does  not  apply  to — 

(a)  Contracts  in  effect  as  of  November 
26, 1991; 

(b)  Direct  purchases  by  DoD  using 
other  than  fiscal  year  1992  or 
subsequent  year  funds;  or 

(c)  Purchases  by  contractors  unless 
the  prime  contract  uses  fiscal  year  1992 
or  subsequent  year  funds. 

42.  Sections  225.7018.  225.7018-1, 
225.7018-2,  225.7018-3  are  added  to 
read  as  follows: 


22S.7019 
b«vings. 


Reatrtetion  on  antifriction 


22S.701« 


RMtrictlon  on  lour  ton  doHy 


22S.7018-1    Roatriction. 

In  accordance  with  section  9108  of 
Pub.  L  102-396,  do  not  purchase  four 
ton  dolly  jacks  manufactured  outside 
the  United  States. 

22S.701S-2    Walvar. 

The  restriction  is  225.7018-1  may  be 
waived  on  a  case-by-ca»e  basis  where 
the  Secretary  of  the  Military  Department 
or  the  Under  Secretary  of  Defense 
(Acquisition)  certifies  to  the  Committees 
on  Appropriations  of  the  House  and 
Senate  that — 

(a)  Adequate  domestic  supplies  are 
available  to  meet  requirements  on  a 
timely  basis;  and 

(b)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
security  purposes. 

225.7018-3    Contract  dauaa. 

Use  the  clause  at  252.225-7033, 
Restriction  on  Acquisition  of  Four  Ton 
Dolly  Jacks,  in  all  solicitations  and 
contracts  for  the  acquisition  of  four  ton 
dolly  jacks. 

43.  Sections  225.7019,  225,7019-1, 
225.7019-2,  225.7019-3,  225.7019-4  are 
added  to  read  as  follows: 


225.7019-1    Raatrlctlon. 

In  accordance  with  section  832  of 
Pub.  L.  102-484,  during  fiscal  years 
1993  through  1995,  do  not  acquire 
antifriction  bearings  or  bearing 
components  which  are  not 
manufactured  in  the  United  States  or 
Canada. 

225.7019-2    Exoaptlona. 

The  restriction  in  225.7019-1  does 
not  apply  to— 

(a)  Small  purchases,  unless 
antifriction  bearings  or  bearing 
components  are  the  end  items  being 
purchased. 

(b)  Purchases  of  commercial  products 
incorporating  antifriction  bearings. 

(c)  Miniature  and  instrument  ball 
bearings  restricted  under  225.71. 

(d)  Items  acquired  overseas  for  use 
overseas. 

(e)  Antifriction  bearings  or  bearing 
components  or  items  containing 
bearings  for  use  in  a  cooperative  or  co- 
production  project  under  an 
international  agreement. 

225.7019-3    Waivar. 

The  head  of  the  contracting  activity, 
without  power  of  redelegation  except 
for  small  purchases,  may  waive  the 
restriction  in  225.7019-1— 

(a)  Upon  execution  of  a  determination 
and  findings  that — 

(1)  No  domestic  bearing  manufacturer 
meets  the  requirement;  or 

(2)  It  is  not  in  the  best  interests  of  the 
United  States  to  qualify  a  domestic 
bearing  to  replace  a  qualified 
nondomestic  bearing.  This 
determination  must  be  based  on  a 
finding  that  the  qualification  of  a 
domestically  manufactured  bearing 
would  cause  unreasonable  costs  or 
delay.  A  finding  that  a  cost  is 
unreasonable  should  take  into 
consideration  DoD  policy  to  assist  the 
domestic  industrial  mobilization  base. 
Contracts  should  be  awarded  to 
domestic  manufacturers  to  increase 
their  capability  to  reinvest  and  become 
more  competitive. 

(b)  For  multiyear  contracts  or 
contracts  exceeding  12  months,  only 
if— 

(1)  The  head  of  the  contracting 
activity  executes  a  D&F  in  accordance 
with  paragraph  (a)  of  this  section; 

(2)  The  contractor  submits  a  written 
plan  for  transitioning  from  the  use  of 
nondomestic  to  domestically 
manufactured  bearings; 

(3)  The  plan— 

(i)  States  whether  a  domestically 
manufactured  bearing  can  be  qualified. 


at  a  reasonable  cost,  for  use  during  the 
course  of  the  contract  period; 

(ii)  Identifies  any  bearings  that  are  not 
domestically  manufactured,  their 
application,  and  source  of  supply;  and 

(iii)  Describes,  including  cost  and 
timetable,  the  transition  to  a 
domestically  manufactured  bearing. 
(The  timetable  for  the  transition  should 
normally  take  no  longer  than  24  months 
from  the  date  the  waiver  is  granted);  and 

(4)  The  contracting  officer  accepts  the 
plan  and  incorporates  it  in  the  contract. 

225.7019-4    Contract  dauaa. 

Use  the  clause  at  252.225-7016  in  all 
solicitations  and  contracts,  except — 

(a)  Where  an  exception  applies  or  a 
waiver  has  been  granted;  or 

(b)  Where  the  contracting  officer 
knows  that  the  items  being  acquired  do 
not  contain  antifriction  bearings. 

225.7102  [Amendad] 

44.  Section  225.7102  is  amended  by 
removing  paragraph  (e)  and 
redesignating  paragraph  (f)  as  paragraph 
(e). 

225.7103  [Amandad] 

45.  Section  225.7103  is  amended  by 
removing  paragraph  (g)  and  paragraph 
(h);  by  adding  at  the  end  of  paragraph 
(e)(2)  the  word  "or";  and  by  removing 

at  the  end  of  paragraph  (f)  the  semicolon 
and  the  word  "or"  and  adding  a  period 
in  its  place. 

46.  Section  225.7104  is  revised  to  read 
as  follows: 

225.7104  Waivw«. 

(a)  Upon  request  from  a  prime 
contractor,  the  contracting  officer  may 
waive  the  requirement  for  domestic 
manufacture  of  the  items  covered  by  the 
policy  in  225.7102,  provided  in  the  case 

■  of  (a),  (b),  and  (c)  that— 

(1)  The  contractor  has  on  hand 
subassemblies  or  end  items  containing 
the  restricted  items; 

(2)  The  waiver  is  only  to  the  extent 
and  for  the  period  of  time  necessary  to 
permit  the  contractor  to  acquire  and  use 
domestic  components;  and  either 

(3)  The  delivery  schedule  is  such  that 
use  of  other  than  domestic  items  is 
necessary;  or 

(4)  Use  of  domestic  items  would 
interfere  with  economical  or  normal 
production  scheduling. 

(b)  If  the  waiver  is  for  miniature  and 
instrument  ball  bearings  or  precision 
comf>onents  for  mechanical  time 
devices,  the  contractor  must  agree  to 
acquire  a  like  quantity  and  type  for  non- 
Government  use. 

47.  Subpart  225.72  is  revised  to  read 
as  follows: 


;mi 
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Subpart  225.72— Raporting  Contract 
Parformanca  Outakta  tha  UnMad  Stataa 

S«c. 

225.7200  Scope  of  subpart. 

225.7201  Exception. 

225.7202  Distribution  of  reports. 

225.7203  Contract  clause. 

Subpart  225.72— Reporting  Contract 
Performance  Outside  the  United  States 

225.7200  Soopa  of  aubpart 

This  subpart  prescribes  procedures  for 
contractor  reporting  and  DoD 
monitoring  of  the  volume,  type,  and 
nature  of  contract  performance  outside 
the  United  States,  to  include 
subcontracts,  purchases,  and 
intracompany  transfers.  It  implements 
10  U.S.C.  2410g  which  requires  advance 
notification  of  contract  performance 
outside  the  United  States  and  Canada 
when  the  contract  could  have  been 
performed  inside  the  United  States  or 
Canada. 

225.7201  Exception. 

This  subpart  does  not  apply  to 
contracts  for  commercial  items  as 
defined  at  211.7001.  construction,  ores, 
natural  gas.  utilities,  petroleum 
products  and  crudes,  timber  (logs),  or 
subsistence. 


225.7202  Diatrlbutlon  of  raporta. 

The  contracting  officer  shall  forward 
a  copy  of  reports  submitted  by 
successful  offerors  as  required  by  the 
clause  at  252.225-7026,  Reporting  of 
Contract  Performance  Outside  the 
United  Stales,  to  the  Deputy  Director  of 
Defense  Procurement  (Foreign 
Contracting).  OUSD{A)DP(FC). 
Washington,  DC  20301-3060.  This  is 
necessary  to  satisfy  the  requirement  of 
10  U.S.C.  2410g  that  the  notifications  (or 
copies)  be  maintained  in  compiled  form 
for  five  years  after  the  date  of 
submission. 

225.7203  Contract  clauaa. 

Except  for  acquisitions  in  225.7201, 
use  the  clause  at  252.225-7026. 
Reporting  of  Contract  Performance 
Outside  the  United  States,  in  all 
solicitations  and  contracts  with  an 
estimated  or  actual  value  exceeding 
$500,000,  including  those  modified  to 
exceed  $500,000. 

PART  227— PATENTS,  DATA.  AND 
COPYRIGHTS 

227.405-79    [Amandad] 

48.  Section  227.405-79  is  amended  by 
revising  in  paragraph  (b)(1)  introductory 
text  the  words  "two  years"  to  read  "four 
years." 


PART  228— BONDS  AND  INSURANCE 

49.  Section  228.102-1  is  amended  by 
revising  the  introductory  text  and  by 
revising  paragraph  (4)  to  read  as  follows: 

228.102-1    Oanaral. 

For  IDefense  Environmental 
Restoration  Program  construction 
contracts  entered  into  pursuant  to  10 
U.S.C.  2701  and  executed  between 
December  5, 1991,  and  December  31, 
1995— 


(4)  Once  it  has  taken  action  to  meet 
its  obligations  under  the  bond,  the 
surety  is  entitled  to  any  indemnification 
and  identical  standard  of  liability  to 
which  the  contractor  was  entitled  under 
the  contract  or  applicable  laws  and 
regulations. 


PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

231.205-6    [Amandad] 

50.  Section  231.205-6  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (g)(2)(i)  to  read  "10  U.S.C. 
2324(e)(3)  permits  the  head  of  the 
agency  to  waive  these  cost  allowability 
limitations  under  certain  circumstances 
(see  237.171  and  the  clause  at  252.237- 
7020)." 

51.  Section  231.205-22  is  added  to 
read  as  follows: 

231 .205-22    Lagialattva  lobbying  costa. 

(a)  Preparing  any  material,  report,  list, 
or  analysis  on  the  actual  or  projected 
economic  or  employment  impact  in  a 
particular  State  or  congressional  districi 
of  an  acquisition  program  for  which  all 
research,  development,  testing  and 
evaluation  has  not  been  completed 
(Section  9048  of  Pub.  I,.  102-396). 

52.  Subpart  231.70  is  revised  to  read 
as  follows: 

Subpart  231 .70— Panaltlas  for  Unallowable 
Coata 

Sec. 

231.7000  Scope  of  subpart. 

231.7001  Audits  initiated  before  October 
23. 1992. 

231.7002  Audits  initiated  on  or  after 
October  23. 1992. 

231.7002-1  General. 

231.7002-2  Responsibilities. 

231.7002-3  Assessing  the  penalty 

231.7002-4  Computing  interest. 

231.7002-5  Waiver  of  the  penalty. 

231.7002-6  Contract  clause. 

Subpart  231.70— Penalties  for 
Unallowable  Costs 

231 .7000    Scope  of  aubpan 

(a)  This  subpart  implements  10  U.S.C. 
2324(a)  through  (d).  It  covers  the 


assessment  of  penalties  against 
contractors  which  include  unallowable 
costs  in  final  indirect  cost  rate  proposals 
or  in  the  final  statement  of  costs 
incurred  or  estimated  to  be  inairred 
under  a  fixed-price  incentive  contract. 

(b)  This  subpart  applies  to  all  DoD 
contracts  awarded  after  February  26, 
1987,  in  excess  of  $100,000,  except 
fixed-price  contracts  without  cost 
incentives. 

(c)  The  status  of  the  Government's 
audit  of  the  final  indirect  cost  rate 
proposal  will  determine  whether 
penalties  should  be  assessed  under 
231.7001  or  231.7002.  An  audit  will  be 
deemed  to  be  formally  initiated  when 
the  Government  provides  the  contractor 
with  written  notice  that  audit  work  on 

a  specific  final  indirect  cost  rate 
proposal  has  begun,  the  Government 
holds  an  audit  entrance  conference  with 
the  contractor,  or  there  is  other 
verifiable  evidence  that  the  contractor  is 
aware  the  Government  has  begun 
auditing  its  proposal. 

231 .7001  Audits  Initiatad  before  Octobar 
23, 1992. 

If  the  Government  formally  initiates 
an  audit  before  October  23,  1992, 
penalties  shall  be  assessed  under  10 
use.  2324(a)  through  (d),  as  added  by 
section  911(a)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1986 
(Pub.  L.  99-145).  Under  section  911(a) 
of  Pub.  L.  99-145,  these  penalties  may 
total  up  to  three  times  the  amount  of 
unallowable  costs  and  include  an 
additional  penalty  of  $10,000. 

231.7002  Audita  irtWatad  on  or  after 
Octobar  23. 1992. 

If  the  Government  initiates  an  audit 
on  or  after  October  23,  1992,  penalties 
shall  be  assessed  under  10  U.S.C. 
2324(a)  through  (d),  as  amended  bv 
sec-tion  818  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993 
(Pub.  L.  102^84). 

231.7002-1    GanaraL 

(a)  Under  10  U.S.C.  2324  (a)  through 
(d).  as  amended  by  section  818  of  Pub. 
L.  102—484.  the  following  penalties 
apply: 

(1)  If  the  cost  is  expressly  unallowable 
under  a  FAR  or  DFARS  cost  principle 
that  defines  the  allowability  of  specific 
selected  costs,  the  penalty  is  equal  to— 

(i)  The  amount  of  the  disallowed  costs 
allocated  to  the  contract  for  which  an 
indirect  cost  rate  proposal  has  been 
submitted,  plus 

(ii)  Interest  on  the  paid  portion,  if  any, 
of  the  disallowance. 

(2)  If  the  cost  was  determined  to  be 
unallowable  for  that  contractor  before 
proposal  submission,  the  penalty  is  two 
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times  the  amount  in  paragraph  (aKlXi) 
of  this  section. 

(b)  These  penalties  are  in  additicm  to 
other  civil  and  criminal  penahiea 
provided  by  law. 

(c)  It  is  not  necessary  for  unallowable 
costs  to  have  been  paid  to  the  contractor 
in  order  to  assess  a  penalty. 

231.7002-2    RMponaibilWM. 

(a)  The  cognizant  ACX)  is  responsible 
for— 

(1)  Oetennining  whether  the  penalties 
in  23 1.7002-1  (a)  should  be  assessed. 

(2)  Determining  whether  such 
penalties  should  be  waived  pursuant  to 
231.7002-5. 

(3)  If  there  is  evidence  that  the 
contractor  knowingly  submitted 
unallowable  costs — 

(i)  Referring  the  matter  to  the 
appropriate  defense  criminal 
investigative  organization  for  review: 
and 

(ii)  Taking  the  actions  indicated  in 
DoDD  7050.5.  Coordination  of  Remedies 
for  Fraud  and  Corruption  Relating  to 
Procurement  Activities. 

(c)  The  contract  auditor,  in  the  review 
and/or  the  determination  of  Bnel 
indirect  cost  rate  proposals  for  contracts 
subject  to  this  Subpart,  is  responsible 
for— 

(1)  Recommending  to  the  AGO  which 
costs  may  be  unallowable  and  subject  to 
the  penalties  in  231.7002-l(a). 

(2)  Providing  rationale  and  supporting 
documentation  for  any 
recommendation. 

231 .7002-3    Aaaesalng  the  penalty. 

Unless  a  waiver  is  granted  pursuant  to 
231.7002-5.  the  cognizant  AGO  shall— 

(a)  Assess  the  penalty  in  231.7002- 
1(a)(1),  when  the  submitted  cost  is 
expressly  unallowable  under  a  FAR  or 
DFARS  cost  principle  that  defines  the 
allowability  of  specific  selected  co.sts:  or 

(b)  Assess  the  penalty  in  231.7002- 
1(a)(2).  when  the  submitted  cost  was 
determined  to  be  unallowable  for  that 
contractor  prior  to  submission  of  the 
proposal.  Prior  determinations  of 
unallowability  may  be  evidenced  by — 

(1)  A  DCAA  Form  1.  Notice  of 
Contract  Costs  Suspended  and/or 
Disapproved,  (see  FAR  42.705-2)  which 
the  contractor  elected  not  to  appeal  and 
was  not  withdrawn  by  DCAA. 

(2)  A  contracting  officer  final  decision 
which  was  not  appealed. 

(3)  Prior  ASBCA  or  court  decision 
involving  the  contractor,  which  upheld 
the  cost  disallowance. 

(4)  Any  determination  of 
unallowability  under  FAR  31.201-6. 

(c)  Issue  a  final  decision  (see  FAR 
33.211)  which  includes  a  demand  for 
payment  of  any  penalty  assessed  under 


paragraphs  (a)  or  (b)  of  this  section.  The 
letter  shall  state  that  the  determination 
is  a  final  decision  under  the  Disputes 
clause  of  the  contract.  (Demanding 
payment  of  the  penalty  is  separate  from 
demanding  repayment  of  any  paid 
portion  of  the  disallowed  cost.) 

231.7002-4    Computing  IntafMt 

For  231.7002-l(a)(l)(ii),  compute 
interest  on  any  paid  portion  of  the 
disallowed  cost  as  follows: 

(a)  Consider  the  overpayment  to  have 
occurred,  and  interest  to  have  begun 
accumulating,  from  the  midpoint  of  the 
contractor's  fiscal  year.  Use  an  alternate 
equitable  method  if  the  cost  was  not 
paid  evenly  over  the  fiscal  year. 

(b)  Use  the  interest  rate  specified  by 
the  Secretary  of  Treasury  pursuant  to 
Pub.  L.  92-41  (85  Stat.  97). 

(c)  Compute  interest  from  the  date  of 
overpayment  to  the  date  of  the  demand 
letter  for  payment  of  the  penalty. 

(d)  Determine  the  paid  portion  of  the 
disallowed  cost  in  consultation  with  the 
contract  auditor. 

231.7002-5    Waivar  Of  th«  iMnalty. 

Pursuant  to  10  U.S.C.  2324(c),  the 
cognizant  AGO  shall  waive  the  penalties 
at  231.7002-l(a)  when— 

(a)  The  contractor  withdraws  the 
proposal  before  the  Government 
formally  initiates  an  audit  of  the 
proposal  and  the  contractor  submits  a 
revised  proposal; 

(b)  The  amount  of  the  unallowable 
costs  under  the  proposal  which  are 
subject  to  the  penalty  is  $10,000  or  less: 
or 

(c)  The  contractor  demonstrates,  to 
the  cognizant  ACO's  satisfaction,  that — 

(1)  It  has  established  appropriate 
policies  and  personnel  training  and  an 
internal  control  and  review  system  that 
provides  assurances  that  unallowable 
costs  subject  to  penalties  are  precluded 
from  being  included  in  the  contractor's 
final  indirect  cost  rate  proposals  (This 
should  include  satisfactory  participation 
in  a  DoD  sponsored  self-governance 
program,  specific  accounting  controls 
over  indirect  costs,  compliance  tests 
which  show  the  controls  are  effective, 
and  Government  audits  which  do  not 
disclose  recurring  instances  of  expressly 
unallowable  costs.);  and 

(2)  The  unallowable  costs  subject  to 
the  penalty  were  inadvertently 
incorporated  into  the  proposal;  i.e.,  their 
inclusion  resulted  from  an 
unintenliunal  cnor.  notwithstanding  the 
exercise  of  due  care. 

231.7002-6    Contract  clauaa. 

Use  the  clause  at  252.231-7001. 
Penalties  for  Unallowable  Costs,  in  all 
solicitations  and  contracts  over 


$100,000,  which  contain  the  clauses  at 
FAR  52.216-7.  52.216-13,  52.216-16.  or 

52.216-17. 

PART  233— PROTESTS,  DISPUTES,  . 
AND  APPEALS 

233.211    [Removed] 

53.  Section  233.211  is  removed  in  its 
entirety. 

54.  Section  233.7000  is  revised  to  read 
as  follows: 

233.7000    Policy. 

(a)  Before  payment  can  be  made  on  a 
claim  (see  definition  in  FAR  33.201).  a 
request  for  equitable  adjustment  to 
contract  terms,  a  request  for  relief  under 
Pub.  L.  85-804  (see  FAR  part  50).  or 
another  similar  request  that  exceeds 
$100,000,  10  U.S.C.  2410e  requires 
that— 

(1)  The  contractor  certify  the  claim  as 
required  by  FAR  33.207;  and 

(2)  The  person  certifying  the  claim  or 
request  be  an  individual  who  has 
knowledge  of — 

(!)  The  basis  of  the  claim  or  request; 

(ii)  The  accuracy  and  completeness  of 
the  support  data;  and 

(iii)  The  claim  or  request. 

(b)  The  individual  certifying  the  claim 
or  request  pursuant  to  paragraph  (a)  of 
this  section  may  have  knowledge  based 
on  direct  involvement  with  the  claim  or 
knowledge  gained  by  a  review  of 
contractor  records  or  reports  from  more 
directly  involved  individuals. 

(c)  The  certification  required  by  this 
subpart  is  different  from  the 
certification  required  by  FAR  part  33. 
which  is  based  on  the  Contract  Disputes 
Act  (CDA).  41  U.S.C.  601  ef  seq.  When 
no  certification  under  this  subpart  has 
been  submitted  prior  to  the  inception  of 
a  contract  dispute,  a  single  certification 
will  satisfy  the  requirements  of  both 
statutes.  Such  certification  must  use  the 
language  prescribed  by  the  CDA  and  be 
executed  by  a  person  who  meets  the 
specific  knowledge  requirements  found 
in  paragraph  (a)(2)  of  this  section. 

(d)  The  aggregate  amount  of  both  the 
increased  and  decreased  costs  shall  be 
used  in  determining  when  the  dollar 
threshold  requiring  certification  is  met 
(see  example  in  FAR  :5.804-2(a)(l)(ii)). 

(e)  If  a  certification  required  by 
paragraph  (a)  of  this  section  is  incorrect 
when  originally  submitted,  and  is 
resubmitted  pursuant  to  paragraph  (a), 
the  resubmitted  certification  shall  be 
deemed  to  have  been  submitted  at  the 
time  the  original  certification  was 
submitted. 


IMI 
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PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

55.  Section  235.006  is  amended  by 
revising  paragraph  (bMi)(C)(/K"0  to  read 
Ets  follows: 

235.006    Contracting  fiMthoda  and  contract 
tyfM. 

(b)(i)-  •  • 

(c)*  *  • 

(I)'  *  ' 

(iij)  The  development  of  a  major 
system  (as  defined  in  FAR  34.001)  or 
subsystem  thereof,  if  the  contract  is  over 
$25  million,  or  is  over  $10  million  and 
is  funded  with  fiscal  year  1990  or  later 
funds  iPub.  L.  101-165.  section  9048 
end  similar  sections  in  subsequent 
Defense  appropriations  acts). 

56.  Section  235.017  is  revised  to  read 
as  follows: 

235.017    Fadaralty  Fundad  Raaaarch  and 
Oawaiopmant  Cantara. 

(a)  Policy. 

(2)  No  DoD  fiscal  year  1992  or  later 
funds  may  be  obHgated  or  expended  to 
finance  activities  of  a  DoD  Federally 
Funded  Research  and  Development 
Center  (FFRDC)  if  a  member  of  its  board 
of  directors  or  trustees  simuhaneously 
serves  on  the  board  of  directors  or 
trustees  of  a  profit-making  company 
under  contract  to  DoD.  unless  the 
FFRDC  has  a  DoD-approved  conf]ict  of 
interest  policy  for  its  members  (section 
8107  of  Pub.  L  102-172  and  similar 
sections  in  subsequent  Defense 
appropriations  acts). 

PART  237— SERVICE  CONTRACTING 

57.  Sections  237.171,  237.171-1,  and 
237.171-2  are  added  to  read  as  follows: 

237.171     Sevaranca  paymanta  to  (oraign 
nailortaia. 

237.171-1    Waivar  of  coat  atlovvabUity 
linOtatlona. 

(a)  The  head  of  an  agency  may  waive 
the  231.205-6(g)(2)(i)  cost  allowability 
limitations  on  severance  payments  to 
foreign  nationals  for  contracts  that — 

(1)  Provide  significant  support 
serx'ices  for  members  of  the  armed 
forces  stationed  or  deployed  outside  the 
United  States:  and 

(2)  Will  be  performed  in  whole  or  in 
part  outside  the  United  States. 

(b)  Waivers  can  be  granted  only — 

(1)  Before  contract  award;  or 

(2)  For  costs  incurred  on  or  after 
October  1, 1991,  under  contracts  that 
were  in  effect  on  or  after  October  1 . 
1991. 

(c)  Waivers  can  not  be  granted  for — 
(1)  Military  banking  contracts,  which 

are  covered  by  10  U.S.C.  2324(e)(2);  or 


(2)  Se\'eranc8  payments  made  b)-  a 
contractor  to  a  foreign  national 
employed  by  the  contractor  under  a  DoD 
service  contract  in  the  Republic  of  the 
Philippines,  if  the  discontinuation  of 
the  foreign  national  is  the  result  of  the 
termination  of  basing  rights  of  the  U.S. 
military  in  the  Republic  of  the 
Philippines  (section  1351fb)  of  Pub.  L 
102-484). 

237.171-2    Contiaci  dauaaa. 

(a)  Use  the  clause  at  252.237-7020, 
Restriction  on  Severance  Payments  to 
Foreign  Nationals,  in  ail  solicitations 
and  contracts  that  meet  the  criteria  in 
237.1 71-l(a),  except  for  those  excluded, 
by  237.171-l(c). 

(b)  When  the  head  of  the  agency  has 
granted  a  waiver  pursuant  to  237.171- 
1,  use  the  clause  at  252.237-7021, 
Waiver  of  Limitation  on  Severance 
Payments  to  Foreign  Nationals. 

58.  Section  237.270  is  revised  to  read 
as  follows: 

237.270    Maatar  agraamanta. 

Section  2304  of  Title  10,  U.S.C, 
authorizes  award  of  master  agreements 
under  which  orders  may  be  issued  for 
specific  contract  advisory  and  assistance 
services  (CAAS).  The  authority  to  award 
master  agreements  expires  September 
30.  1994. 

PART  239-ACOlHSniON  OF 
INFORMATION  RESOURCES 

59.  Section  239.70501-2  is  revised  to 
read  as  follows: 

239.7501^    naatrlcttav 

Section  8028  of  the  FY  1992  Defense 
Appropriations  Act  (Pub.  L  102-172) 
and  similar  sections  in  subsequent 
Defense  appropriations  acts  prohibit  use 
of  DoD  appropriations  for  acquisition  of 
major  automated  information  systems, 
unless  the  systems  have  successfully 
completed  oversight  reviews  required 
by  DoD  regulations. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

60.  Section  252.203-7001  is  amended 
by  revising  the  clause  date  to  read 
"(APR  1993)"  in  Heu  of  "(DEC  1991)" 
and  by  adding  a  new  paragraph  (h)  to 
read  as  follows:  , 

252.203-7001    Spectef  prohibWon  on 
amployniant 

*        •        •        •        • 

(h)  Pursuant  to  10  U.S.C.  2408(c). 
defense  contractora  and  subcontractors 
may  obtain  information  as  to  whether  a 
particular  person  has  been  convicted  of 
fraud  or  any  other  felony  arising  out  of 
a  contract  with  the  DoD  by  contacting 


the  The  Office  of  Justice  Programs.  The 
Denial  of  Benefits  Office,  U.S. 
Department  of  Justice,  telephone  (202) 
307-1065. 

61.  Section  252.209-7001  is  amended 
in  the  introductory  prescription 
statement  by  revising  the  reference 
"209.104-70"  to  reed  "209.104-70(a)' ; 
by  changing  the  clause  date  to  read 
"(APR  1993)"  in  lieu  of  "(DEC  1991)"; 
and  by  revising  paragraph  (a)  to  read  as 
follows: 

252.209-7001    Dlacioaura  of  ownarahip  or 
control  by  a  foreign  govammaru  that 
supporta  tarrortam. 

(a)  Definition 

Significant  interest,  as  used  in  this 
provision,  means — 

(1)  Ownership  of  or  beneficial  interest 
in  five  percent  or  more  of  the  firm's  or 
subsidiary's  securities.  Beneficial 
interest  includes  holding  five  pwrcent  or 
more  of  any  class  of  the  firm's  securities 
in  "nominee-shares,"  "street  names,"  or 
some  other  method  of  holding  securities 
that  does  not  disclose  the  beneficial 
owner, 

(2)  Holding  a  management  position  in 
the  firm,  such  as  a  director  or  officer 

(3)  Ability  to  control  or  influence  the 
election,  appointment,  or  tenure  of 
directors  or  officers  in  the  firm; 

(4)  Ownership  of  ten  percent  or  more 
of  the  assets  of  a  firm  such  as 
equipment,  buildings,  real  estate,  or 
other  tangible  assets  of  the  firm;  or 

(5)  Holding  50  percent  or  more  of  the 
indebtedness  of  a  firm. 


62.  Section  252.209-7002  is  added  to 
read  as  follows: 

252.209-7002    Diaciosura  of  ownarahip  or 
control  by  a  foreign  govemmant 

As  prescribed  in  2Q9.104-70(b).  use 
the  following  provision: 

DISCLOSURE  OF  OWNERSHIP  OR 
CONTROL  BY  A  POREtGN  GOVERNMENT— 
(APR  1993) 

(a)  Definitions. 

As  used  in  this  provision — 

(1 )  Entity  controlled  by  a  foreign 
government  means — 

(i)  Any  domestic  or  foreign  organization  at 
corporation  that  is  Affectively  owned  oi 
controlled  by  a  foreign  government;  or 

(ii)  Any  individual  acting  on  behalf  of  a 
foreign  govemmenL 

(2)  Effectively  owned  or  controlled  moans 
that  a  foreign  government  or  any  entity 
controlled  by  a  foreign  government  has  the 
power,  either  directly  or  indirectly,  wbethar 
ererrised  or  exsrdsal>ie,  to  control  or 
influence  the  election  or  appointmen*  of  the 
Offeror's  officers,  directors,  partners,  regents, 
trustees,  or  a  majority  of  the  Offeror's  board 
of  direc.-tors  by  any  means,  e.g  .  ownership, 
contract,  or  operation  of  law. 

(3)  Foreign  government  means  any 
governing  body  organized  and  existing  under 
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the  laws  of  any  country  other  than  the  United 
States  and  iti  posseMiona  and  trust  territories 
and  any  agent  or  instrumentality  of  that 
government. 

(4)  Proscribed  information  means — 

(I)  Top  Secret  information; 

(ii)  Conununications  Security  (COMSBC) 
information,  except  classified  keys  used  to 
operate  secure  telephone  units  (STU  Ills); 

(ill)  Restricted  Data  as  defined  In  the  U.S. 
Atomic  Energy  Act  of  1954,  as  amended; 

(iv)  Special  Access  Program  (SAP) 
information;  or 

(v)  Sensitive  Compartmented  Information 
(SO). 

(b)  ProhAited  on  award. 

No  contract  under  a  national  security 
program  may  be  awarded  to  a  company 
owned  by  an  entity  controlled  by  a  foreign 
government  if  that  company  requires  access 
to  proscribed  information  to  perform  the 
contract,  unless  the  Secretary  of  Defense  or 
designee  has  waived  application  of  10  U.S.Q 
2536(a). 

(c)  Disclosure. 

The  Offeror  shall  disclose  any  interest  a 
foreign  government  has  in  the  Offeror  when 
that  interest  constitutes  control  by  a  foreign 
government  as  deHned  in  this  provision.  If 
the  Offeror  is  a  subsidiary,  it  shall  also 
disclose  any  reportable  interest  a  foreign 
government  has  in  any  entity  that  owns  or 
controls  the  subsidiary,  including  reportable 
interest  concerning  the  O^ror's  immediate 
parent,  intermediate  parents,  and  the 
ultimate  ptarent.  Use  separate  {>ap)er  as 
needed,  and  provide  the  information  in  the 
following  format:  Offeror's  Point  of  Contact 
for  Questions  about  Disclosure  (Name  and 
Phone  Number  with  Country  Code,  City  Code 
and  Area  Code,  as  applicable) 


Name  and  Address 
of  Offeror 

Name  and  Address 
of  Entity  Con- 
trolled by  a  For- 
eign Government. 


Description  of  Inter- 
est, Ownership 
Percentage,  and 
Identification  of 
Foreign  Govern- 
ment 


(End  of  provision) 

63.  Section  252.219-7003  is  amended 
by  changing  the  date  of  the  clause  to 
read  "(APR  1993)"  in  lieu  of  "pEC 
1991)":  by  redesignating  paragraph  (d) 
as  (f)  and  revising  the  word 
"contractor's"  in  newly  designated 
paragraph  (f)  to  read  "Contractor's";  and 
by  adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

2SZ,219-7003    Small  busloMa  and  wtwH 
dlMdvantagad  biMin«M  Mibcontracting 
piM  (DoO  ContfMto)  (APn  1993). 

(d)  Subcontracts  awarded  to  workshops 
approved  by  the  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled  (41  U.S.C.  46-48),  may  be  counted 
toward  the  Contractor's  small  business 
subcontracting  goal. 

(e)  A  mentor  finn,  under  the  Pilot  Mentor- 
Protege  Program  established  under  Section 


831  of  Pub.  L  101-S10,  as  amended,  may 
count  toward  its  small  disadvantaged 
business  goal,  subcontracts  awarded — 

(1)  Protege  firms  which  are  qualified 
organizations  employing  the  severely 
handicapped;  and 

(2)  Former  protege  fuins  that  meet  the 
criteria  In  Section  831(g)(4)  of  Pub.  L  101- 
510. 

(f)  The  master  plan  approval  refarred  to  in 
paragraph  (f)  of  the  FAR  52.21^-9  clause  is 
approval  by  the  Contractor's  cognizant 
contract  administration  activity. 

(End  of  clause) 

64.  Section  252.219-7007  is  amended 
by  revising  Alternate  B  and  Alternate  C 
to  read  as  follows: 

2S2.219-7007    AltonMtM. 


Alternate  B  (Apr  1993) 

As  prescribed  in  2 19. 8 11 -3(b),  delete 
paragraph  (c)  of  the  clause  at  FAR 
52.219-12  and  add  the  following 
subparagraphs  (5),  (6).  and  (7)  to 
paragraph  (b): 

(5)  That,  in  accordance  with  section  813  of 
Pub.  L  102-190,  it  will  establish  a  special 
account,  at  a  bank  insxired  by  the  Federal 
Deposit  Insurance  Corporation,  under 
which — 

(i)  All  payments  under  this  subcontract 
will  be  deposited  directly  by  the  (insert  name 
of  contracting  activity);  and 

(ii)  All  disbursements  will  be  subject  to 
approval  of  the  Department  of  Defense's 
Contracting  OfBcer. 

(6)  That  it  will  make  timely  payment  to  all 
suppliers  of  material  and  labor. 

(7)  That  it  will  notify  all  suppliers  of 
material  or  labor  and  will  obtain  written 
acknowledgement  from  such  suppliers,  that 
the  contract  is  exempt  from  the  Miller  Act's 
bonding  requirement  and  that  neither  the 
SBA  nor  the  (insert  name  of  contracting 
activity)  are  liable  for  payment  to  suppliers 
for  materials  or  labor.  Such 
acknowledgement  must  be  provided  to  the 
Contracting  Officer  before  approval  of 
disbursements  to  the  Contractor  from  the 
special  bank  account. 

Alternate  C  (Apr  1993) 

As  prescribed  in  219.81  l-3(c), 
substitute  the  following  paragraphs 
(a)(3)  and  (b)  for  paragraphs  (a)(3]  and 
(b)  of  the  clause  at  FAR  52.219-17; 

(a)(3)  That  payments  to  be  made  under  the 
contract  will  be  deposited  by  the  contracting 
activity  to  a  special  account  established  by 
the  subcontractor  and  that  all  disbursements 
will  be  subject  to  approval  of  the  Department 
of  Defense  Contracting  Offlcer. 

(b)  The  (insert  name  of  subcontractor), 
hereafter  referred  to  as  the  subcontractor, 
agrees  and  acknowledges  as  follows: 

(1)  That  it  will,  for  and  on  behalf  of  the 
SBA,  fulfill  and  perform  all  of  the 
requirements  of  the  contract. 

(2)  That,  in  accordance  with  section  813  of 
Pub.  L  102-190,  it  will  establish  a  special 
account,  at  a  bank  Insured  by  the  Federal 


Deposit  Insurance  Corporation,  under 
which — 

(i)  All  payment  under  this  subcontract  will 
be  deposited  directly  by  the  (insert  name  of 
contracting  activity;  and 

(ii)  All  disbursements  will  be  subject  to 
approval  of  the  Department  of  Defense's 
Contracting  Officer. 

(3)  That  it  will  make  timely  payment  to  all 
suppliers  of  material  and  labor. 

(4)  That  It  will  notify  all  suppliers  of 
material  or  labor  and  will  obtain  %vritten 
acknowledgement  from  such  suppliers,  that 
the  contract  is  exempt  from  the  Miller  Act's 
bonding  requirement  and  that  neither  the 
SBA  nor  the  (insert  name  of  contracting 
activity  an  liable  for  payment  to  suppliers  for 
materials  or  labor.  Such  acknowledgements 
must  be  provided  to  the  Department  of 
Defense  Contracting  Officer  before  approval 
of  disbursements  to  the  subcontractor  from 
the  special  bank  account  - 

65.  Section  252.219-7009  is  added  to 
read  as  follows: 

252.219-7009    CarlHieata  of  oompatanoy. 

As  prescribed  in  219.602-70,  use  the 
following  provision: 

CERTIFICATE  OF  COMPETENCY  (APR 
1993) 

(a)  In  the  event  of  a  determination  of 
nonresponsibility  on  a  small  business  offeror, 
the  Contracting  Officer  will — 

(1)  Notify  the  Offeror,  in  writing,  of  the 
determination  and  of  the  Offeror's  right, 
under  section  8(b)(7)  of  the  Small  Business 
Act,  to  request  that  the  Small  Business 
Administration  (SBA)  make  a  determination 
of  the  Offeror's  res{>onsibility  under  the 
Certificate  of  Competency  Program. 

(2)  Withhold  award  until  the  Offeror's 
response  is  received  or  14  calendar  days  from 
receipt  of  the  notice  by  the  Offeror. 

(3)  Upon  timely  receipt  of  an  affirmative 
response  from  the  Offeror,  refer  the  matter  to 
the  SBA. 

(4)  Upon  receipt  of  a  negative  response 
from  the  Offeror,  or  if  a  timely  resp>onse  is 
not  received,  award  to  another  offeror. 

(b)  The  Offeror  shall  notify  the  Contracting 
Officer,  in  writing,  within  14  days  of  receipt 
of  a  notification  of  a  nonresponsibility 
determination,  as  to  whether  or  not  it  desires 
a  request  for  an  SBA  determination  of 
responsibility. 

S  252.222-7001    [Amandad] 

66.  Section  252.222-7001  is  amended 
by  revising  the  clause  date  to  read 
"(APR  1993)"  in  lieu  of  "(OCT  1992)" 
and  by  adding  in  the  first  sentence  of 
paragraph  (a)  the  words  "who  have  been 
or  will  be"  between  the  word 
"employees,"  and  the  work  "adversely." 

67.  Section  252.223-7006  is  added  to 
read  as  follows: 

I252.22S-7006    ProhibHion  on  atoraga and 
diapoaal  of  toxic  and  hazardoua  matarlala. 

As  prescribed  in  223.7013,  use  the 
following  clause: 
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PROHIBmON  ON  STORAGE  AND 
DISPOSAL  OP  TOXIC  AND  HAZARDOUS 
MATERIALS  (APR  1993) 

(a)  Definitions. 

As  us«d  in  this  clauM — 

(1}  Ston^  means  a  non-tninsitory.  semi- 
permanent or  permanent  holding,  placement, 
or  leaving  of  material.  It  does  not  inciude  a 
temporary  accumulation  of  a  limited  quantity 
of  a  material  used  in  or  a  waste  generated  or 
resulting  £ram  authorized  activities,  such  as 
servicing,  maintenance,  or  repair  of 
Department  of  Defense  (DoD)  items, 
equipment,  or  fecilities. 

(2)  Toxic  or  hazardous  materials  means: 

(i)  Materials  referred  to  in  section  101(14) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  Act 
(CERCLA)  of  1980  (42  U.S.C.  9601(14))  and 
materials  designated  under  section  102  of 
CERCLA  (42  U.S.C.  9602)  (40  CFR  part  302); 

(ii)  Materials  that  are  of  an  explosive, 
flammable,  or  pyrotechnic  nature;  or 

(Hi)  Materials  otherwise  identified  by  the 
Secretary  of  Defense  as  specified  in  DoD 
regulations. 

(b)  In  accordance  with  10  U.S.C  2692,  the 
Contractor  is  prohibited  from  storing  or 
disposing  of  non-DoD-owned  toxic  or 
hazardous  materials  on  a  DoD  installation, 
except  to  the  extent  authorized  by  a  statutory 
exception  to  10  U.S.C  2692  or  as  authorized 
by  the  Secretary  of  Defense  or  his  designee. 

68.  Section  252.225-7016  is  added  to 
read  as  follows: 

252.225-7016    RsMictlon  on  acquWtion  of 
antlfrtctionbMrtnga. 

As  prescribed  in  225.7019-4,  use  the 
following  clause; 

RESTRICnON  ON  ACQUISITION  OP 
ANTIFRICTION  BEARINGS  (APR  1993) 

(a)  The  Contractor  agrees  that  all 
antifriction  bearings  and  antifriction  bearing 
compoiwntj  delh^ered  under  this  contract, 
either  as  end  items  or  components  of  end 
items,  shall  be  wholly  manufactured  in  the 
United  States  or  Canada.  Unless  otherwise 
specified,  raw  materials,  such  as  preformed 
bar,  tube,  or  rod  stock  and  lubricants,  need 
not  be  mined  or  pnxhicad  in  the  United 
States  or  Canada. 

(b)  The  restriction  in  paragraph  (a)  does  not 
apply  to  the  extent  that  the  end  Items  or 
composents  containing  antifriction  bearings 
are  commercial  products.  Commercial 
product  means  a  product,  such  as  an  item, 
material,  component,  sulwystem,  or  system 
sold  or  traded  to  the  general  public  in  the 
course  of  normal  business  operations  at 
prices  based  on  established  catalog  or  market 
pricas.  The  commerdal  product  exception 
does  not  include  items  designed  or 
developed  under  a  Govermnent  contract  or 
contracts  where  the  end  item  is  bearings  and 
beering  components. 

(c)  The  restriction  In  par^raph  (a)  may  be 
wah«d  upon  request  fttan  the  Contractor  In 
acondaoce  with  section  225.7019  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement. 

(d)  The  Contiactor  agrees  to  retain  records 
showing  compliance  with  this  restrictioo 
until  three  years  after  final  payment  and  to 


make  records  available  upon  request  of  the 
Contractile  Officer. 

(e)  The  Contractor  agrees  to  Insert  this 
clause,  including  this  p>aragraph  (e),  in  every 
subcontract  and  purchase  order  issued  in 
performance  of  this  contract,  unless  items 
acquired  do  not  contain  antifriction  bearings. 
(End  of  clause) 

69.  Section  252.225-7025  is  revised  to 
read  as  follows: 

252.225-7025    Foroign  aouroo  rMMctlona. 

As  prescribed  in  225.7105.  use  the 
following  clause: 

FOREIGN  SOURCE  RESTRICTIONS  (APR 
1993) 

(a)  Definitions. 

(1)  Domestic  manufacture  means — 

(i)  For  forging  items,  manufactured  in  the 

United  States  or  Canada  If  the  Canadian 

firm — 

(A)  Normally  produces  similar  items  or  is 
currently  producing  the  item  in  support  of 
DoD  contracts  (as  prime  or  subcontractor); 
and 

(B)  Agrees  to  become  (upon  receiving  a 
contract/order)  a  planned  producer  under 
DoD's  Industrial  Preparedness  Program  (IPP), 
if  it  is  not  already  a  planned  producer  for  the 
item. 

(ii)  For  high  caihon  tsrTochrome  (HCF). 
manufactured  In  the  United  States  regardless 
of  source  of  the  chrome  ore. 

(iii)  For  high-purity  silicon,  manufactured 
in  the  United  States  or  Canada.  When  an  item 
or  subassembly  containing  high-purity 
silicon  is  involved,  al!  such  high-purity 
silicon  incorporated  in  the  item  or 
subassembly  must  also  have  been 
manufactured  in  the  United  States  or  Canada. 

(iv)  For  miniature  and  instrument  ball 
bearings,  manufactured  in  the  United  Slates 
or  Canada  and,  when  a  ball  bearing  assembly 
is  involved,  all  components  of  the  bearing 
must  also  have  been  manufactured  in  the 
United  States  or  Canada:  and 

(v)  For  precision  components  for 
mechanical  lime  devices,  manufacture  in  the 
United  States  or  Canada,  aitd,  when  a 
mechanical  timing  assembly  is  involved,  all 
precision  components  of  the  assembly  must 
also  have  been  manufectured  in  the  United 
States  or  Canada. 

(2)  Forging  items  means — 
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(3)  High  carbon  ferrochrome  (HCF)  means 
ferrochromium  alloy  that  contains  three 
percent  or  more  carbon  and  50  percent  or 
more  chromium. 

(4)  High-purity  silicon  means  N  or  P  type 
with  a  resistivity  greater  than  3000  ohm- 
centimeter. 

(5)  Miniature  and  instrument  ball  bearing 
means  all  rolling  contact  ball  bearings  with 

a  basic  outside  diameter  (exclusive  of  flange 
diameters)  of  30  millimeters  or  less, 
irrespective  of  material,  tolerance, 
performance,  or  quality  characteristics. 

(6)  Precision  components  for  mechanical 
time  devices  are  parts  which  closely  relate  so 
that  precise  control  and  selection  of  working 
production  tolerances  can  be  maintained  to 
accomplish  the  desired  function  and 
reliability.  In  terms  of  accuracy,  sxxij 
precision  components  have  total  tolerances 
under  0.003  inches,  eccentricities  less  than 
0.001. S  inches,  and  surface  finishes  better 
than  65  rms.  Examples  of  such  precision 
components  include:  gears,  pinions,  posts, 
and  plates. 

(b)  The  Contractor  agrees  that  end  items 
and  their  components  delivered  under  this 
contract  shall  contain  forging  items,  high 
carbon  ferrochrome,  high-purity  silicon, 
miniature  and  instrument  ball  bearings,  and 
precision  components  for  mechanical  time 
devices  that  are  of  domestic  manufacture 
only. 

(c)  The  restrictions  in  paragraph  (b)  of  this 
clause  may  be  waived  upon  request  from  the 
ContiaHor  in  accordance  with  the  provisions 
of  spctiiin  225.7104  of  the  Etefense  FAR 
Supplaraent.  If  the  restriction  is  waived  for 
miniature  and  instrument  ball  bearings  or 
preris'on  components  for  mechanical  time 
drvicf^s,  ti:H  Contractor  agrees  to  acquire  a 
likn  quantity  and  type  of  domestic 
manufacture  for  nongovernment  use. 

(d)  The  restrictions  in  paragraph  (b)  do  not 
include  forgings  incorporated  in  conunercial 
vehicles,  such  as  commercial  cars  and  trucks, 
or  nnncnmbat  support  military  vehicles. 

(e)  The  Contractor  agrees  to  retain  records 
showing  compliance  with  these  restrictions 
until  ihrHe  years  af^er  final  payment  and  to 
make  records  available  upon  request  of  the 
Contracting  Officer. 

(f)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (f).  in  every 
sul>con  tract  and  purchase  order  issued  in 
performance  of  this  contract,  unless  itams 
purchased  contain  none  of  the  restricted 
items. 

(End  of  cleuse) 

70.  Section  252.225-7028  Is  revised  to 
read  as  follows: 
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2S2.22S-702S    Reporting  of  oontract 
porfomMnoo  outskto  th«  United  StatM. 

As  prescribed  in  225.7203,  use  the 
following  clause: 

REPORTING  OF  CONTRACT 
PERFORMANCE  OUTSIDE  THE  UNITED 
STATES  (APR  1993) 

(a)  Reporting  criteria 

Reporting  under  thii  clause  is  required 
for — 

(1)  Offers  exceeding  S10  million,  if  the 
Offeror  is  awara  at  the  time  the  offer  is 
submitted  that  it  or  its  first-tier  subcontractor 
intends  to  perform  any  part  of  the  contract 
that  exceeds  $500,000  outside  the  United 
States  and  Canada,  if  that  part  could  be 
performed  inside  the  United  States  or 
Canada: 

(2)  Contracts  exceeding  $10  million,  when 
any  part  that  exceeds  $500,000  could  be 
performed  inside  the  United  States  or 
Canada,  but  will  be  performed  outside  the 
United  States  and  Canada.  If  the  information 
was  submitted  with  the  offer,  it  need  not  be 
resubmitted  unless  it  changes;  and 

(3}  Contracts  exceeding  $500,000,  when 
any  part  that  exceeds  $25,000  will  l>e 
performed  outside  the  United  States,  unless 
a  foreign  place  of  performance  is — 
(i)  The  principal  place  of  performance:  and 
(ii)  Indicated  by  the  Offeror's  entry  in  the 
Place  of  Performance  provision  of  the 
solicitation. 

(b)  Submission  of  reports. 

(1)  The  Offeror  shall  submit  reports 
required  by  paragraph  (a)(1)  of  this  clause 
with  its  offer. 

(2)  The  Contractor  shall  submit  reports 
required  by  paragraph  (a)(2)  of  this  clause  to 
the  Contracting  Officer  as  soon  as  the 
information  is  known,  with  a  copy  to  the 
addressee  in  paragraph  (b)(3)  of  this  clause. 
With  respect  to  performance  by  a  first-tier 
subcontractor,  this  information  shall  be 
reported,  to  the  maximum  extent  practicable, 
at  least  30  days  l)efore  award  of  the 
sulx:oDtract. 

(3)  The  Contractor  shall  submit  reports 
required  by  paragraph  (a)(3)  of  this  clause 
within  10  days  of  the  end  of  each 
Government  quarter  to — 

Deputy  Director  of  Defense  Procurement 
(Foreign  Contracting)  OUSD(A)DP(FC) 
Washington,  DC  20301-3060 

(c)  Flowdown  requirements. 

(i)  The  Contractor  shall  include  a  clause 
substantially  the  same  as  this  one  in  all  first- 
tier  subcontracts  exceeding  $100,000.  except 
subcontracts  for  commercial  items  as  defined 
in  DFARS  211.7001,  construction,  ores, 
natural  gases,  utilities,  petroleum  products 
and  crudes,  timber  (logs),  or  subsistence. 

(ii)  The  Contractor  shall  provide  the  prime 
contract  number  to  subcontractors  for 
reporting  purposes. 

(d)  Information  required. 

(1)  Information  to  he  reported  on  the  part 
of  this  contract  performed  outside  the  United 
States  (or  outside  the  United  States  and 
Canada  for  reports  required  by  paragraphs 
(a)(1)  and  (aH2)  of  this  clause)  includes  that 
for- 

(i)  Subcontracts: 

(Ii)  Purchases:  and 

(iii)  Intracompany  transfers  when  transfers 
originate  in  a  foreign  location. 


(2)  For  each  part  of  the  contract  required 
to  he  reported,  furnish  the  following 
information,  in  the  format  shown: 

Title  of  Report:  REPORT  OF  CONTRACT 
PERFORMANCE  OUTSIDE  THE  UNITED 
STATES 

Date  of  Submission  (YYMMDD)  (Enter  date 
of  signature.). 

Prime  Contract  Number  (Use  solicitation 
numl)er  when  submitted  with  offer.). 

Program  Identification  (e.g.,  F-16  aircraft. 
F-lOO  engine.  AN/APN-59  radar,  or  type  of 
services). 

Name  of  Prime  Contractor. 

Division. 

Address  of  Contractor  (Street,  City,  State, 
Zip  Code). 

Name  of  Sul)contractor  or  Foreign  Division 
of  Contractor. 

Address  of  Subcontractor  or  Foreign 
Division  of  Contractor  (Identify  whether  first- 
or  second-tier  subcontractor  and  give  Street, 
City,  State,  Zip  Code,  and  Country  ). 

Value  of  Effort  Performed  Outside  the 
United  States.  (Show  amount  of  (1)  prior 
action,  (2)  this  action,  and  (3)  new  total  in 
dollars.). 

Country  of  Origin  (Enter  city  and  country 
of  actual  producer  of  supplies  or  firm 
providing  services.). 

Description  of  Supplies  or  Services 
Obtained  Outside  the  United  States  (e.g., 
vertical  stabilizer,  F-15:  Bomb  Nav  System, 
FB-111;  or  repair  of  F-16  wings). 

Name  of  Company  Submitting  Report 
(Prime  contractor  for  reports  on  first-tier 
subcontracts  or  first  tier  subcontractor  for 
reports  on  second-tier  subcontracts) 

Point  of  Contact  for  Report  (Name:  Last, 
first,  middle  initial  of  individual  submitting 
report). 

Telephone  Number  of  Point  of  Contact 
(Area  code  and  number). 

(End  of  clause) 

71.  Section  252.225- 
read  as  follows: 


7033  is  added  to 


252.225-7033    RMtrlction  on  acquisition  of 
four  ton  dolly  (acks. 

As  prescribed  in  225.7018-3,  use  the 
following  clause: 

RESTRICTION  ON  ACQUISITION  OF  FOUR 
TON  DOLLY  JACKS  (APR  1993) 

Four  ton  dolly  jacks  delivered  under  this 
contract  shall  be  manufactured  in  the  United 
States  unless  a  waiver  is  granted  in 
accordance  with  subsection  225  7018-2  of 
the  Defense  Federal  Acquisition  Regulation 
Supplement. 

(End  of  clause) 

2S2.227-7013    [AmandMl] 

72.  Section  252.227-7013,  Alternate 
II,  is  amended  by  revising  the  Alternate 
II  date  to  read  "(APR  1993)"  in  lieu  of 
"(OCT  1988)";  by  revising  in  the  first 
sentence  of  paragraph  (b)(3) 
introductory  text  the  words  "two  (2) 
years"  to  read  "four  (4)  years";  by 
revising  in  the  first  sentence  of 
paragraph  (b)(3)  introductory  text  the 
words  "two-year  period"  to  read  "four- 
year  period",  by  revising  in  the  first 


sentence  of  the  undesignated  paragraph 
following  paragraph  (b)(3)(ii)  the  words 
"two  (2)  years"  to  read  "four  (4)  years", 
and  by  revising  in  the  second  sentence 
of  the  undesignated  paragraph  following 
paragraph  (b)(3)(ii)  the  words  "two-year 
period"  to  read  "four-year  period". 

73.  Section  252.231-7001  is  revised  to 
read  as  follows: 

252.231-7001    Pmattie*  for  unallowable 
coata. 

As  prescribed  in  231.7002-6,  use  the 
following  clause: 

PENALTIES  FOR  UNALLOWABLE  COSTS 
(APR  1993) 

(a)  Definition. 
Proposal  means  either — 

(1)  A  final  indirect  cost  rate  proposal 
submitted  by  the  Contractor  after  the 
expiration  of  its  fiscal  year  which — 

(i)  Relates  to  any  payment  made  on  the 
basis  of  billing  rates  or 

(ii)  Will  be  used  in  negotiating  the  final 
contract  price:  or 

(2)  The  final  statement  of  costs  incurred 
and  estimated  to  be  incurred  under  the 
Incentive  Price  Revision  clause  (if 
applicable),  which  is  used  to  establish  the 
final  contract  price. 

(b)  Contractors  which  include  unallowable 
costs  in  a  proposal  may  be  subject  to 
penalties.  The  penalties  are  prescribed  in  10 
use.  2324,  as  amended  by  section  818  of 
Pub.  L.  102-484,  which  is  implemented  in 
subpart  231.70  of  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS). 

(c)  The  Contractor  shall  not  include  in  any 
proposal  any  cost  which  is  unallowable,  as 
defined  in  part  31  of  the  Federal  Acquisition 
Regulation  (FAR). 

(d)  If  the  Contracting  Officer  determines 
that  a  cost  submitted  by  the  Contractor  in  its 
proposal  is  expressly  unallowable  under  a 
FAR  or  DFARS  cost  principle  that  defines  the 
allowability  of  specific  selected  costs,  the 
Contractor  shall  be  assessed  a  pienalty  equal 
to— 

(1)  The  amount  of  the  disallowed  cost 
allocated  to  this  contract,-  plus 

(2)  Simple  interest,  to  tie  computed — 

(i)  On  the  amount  the  Contractor  was  paid 
(whether  as  a  progress  or  billing  payment)  in 
excess  of  the  amount  to  which  the  Contractor 
was  entitled 

(ii)  Using  the  applicable  rate  effective  for 
each  six  month  interval  prescribed  by  the 
Secretary  of  the  Treasury  pursuant  to  Pub.  L. 
92-41  (85  Stat.  97). 

(e)  If  the  Contracting  Officer  determines 
that  a  cost  submitted  by  the  Contractor  in  its 
propiosal  includes  a  cost  previously 
determined  to  l>e  unallowable  for  that 
Contractor,  then  the  Contractor  will  be 
assessed  a  penalty  in  an  amount  equal  to  two 
times  the  amount  of  the  disallowed  cost. 

(f)  Determinations  under  (d)  and  (e)  of  this 
clause  are  final  decisions  within  the  meaning 
of  the  Contract  Disputes  Act  of  1978  (41 
US.C.  604.efseq). 

(g)  Pursuant  to  the  criteria  in  DFARS 
231  7002-5,  the  Contracting  Officer  may 
waive  the  penalties  in  (d)  or  (e)  of  this  clause 
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(h)  Contractor  submission  of  unallowable 
costs  is  also  subject  to  the  provisions  of  18 
U.S.C  287  and  31  U.S.C.  3729. 

(i)  Payment  by  the  Contractor  of  any 
penalty  assessed  under  this  clause  does  not 
constitute  repayment  to  the  Government  of 
any  unallowable  cost  which  has  been  paid  by 
the  Government  to  the  Contractor. 

(End  of  clause) 

74.  Section  252.233-7000  is  amended 
by  changing  the  date  of  the  clause  to 
read  "APR  1993"  in  lieu  of  "DEC  1991"; 
and  by  revising  paragraphs  (a)  and  (d) 
to  read  as  follows: 

252.233-7000    Certification  of  cWnw  and 
rwquoats  for  adjuatmont  or  raliaf. 

•  •        •        •        • 

(a)  Any  contract  claim,  request  for 
equitable  adjustment  to  contract  terms, 
request  for  relief  under  Pub.  L.  85-804.  or 
other  similar  request  exceeding  SIOO.OOO 
shall  t>ear,  at  the  time  of  submission,  the 
following  certificate  given  by  an  individual 
who  has  knowledge  of  the  basis  of  the  claim 
or  request,  knowledge  of  the  accuracy  and 
completeness  of  the  supporting  data,  and 
knowledge  of  the  claim  or  request: 

I  certify  that  the  claim  is  made  in  good 
feith,  that  the  supporting  data  are  accurate 
and  complete  to  the  best  of  my  knowledge 
and  belief;  and  that  the  amount  requested 
accurately  reflects  the  contract  adjustment  for 
which  the  Contractor  believes  the 
Government  is  liable:  and  that  I  am  duly 
authorized  to  bind  the  contractor  with 
respect  to  the  claim. 

(Official's  Name) 

(Title) 

•  •         •         •         • 

(d)  In  those  situations  where  no  claim 
certification  for  the  purposes  of  10  U.S.C 
2410e  has  been  submitted  prior  to  the 
inception  of  a  contract  dispute,  a  single 
certification,  using  the  language  prescribed 
by  the  Contract  Disputes  Act  (41  U.S.C  601 
et  seq.)  but  signed  by  an  individual  who  has 
knowledge  of  the  basis  of  the  claim  or 


request,  knowledge  of  the  accuracy  and 
completeness  of  the  8upp>orting  data,  and 
knowledge  of  the  claim  or  request,  will 
satisfy  the  certification  requirements  of  both 
statutes. 


75.  Section  252.237-7020  is  added  to 
read  as  follows: 

2S2.237-7020    Raatrictlon  on  aeveranca 
paymanta  to  foralgn  nationala. 

As  prescribed  in  237.1 71-2(a).  use  the 
following  clause: 

RESTRICTION  ON  SEVERANCE  PAYMENTS 
TO  FOREIGN  NATIONALS  (APR  1993) 

(a)  The  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  at  231.205- 
6(g)(2)(i)  limits  the  cost  allowability  of 
severance  payments  to  foreign  nationals 
employed  under  a  service  contract  performed 
outside  the  United  States  unless  the  head  of 
the  agency  grants  a  waiver  pursuant  to 
DFARS  237.171-1. 

(b)  In  making  the  determination  concerning 
the  granting  of  a  waiver,  the  head  of  the 
agency  will  consider  whether — 

(1)  The  application  of  the  severance  pay 
limitations  to  the  contract  would  adversely 
affect  the  continuation  of  a  program,  project, 
or  activity  that  provides  significant  support 
services  for  members  of  the  armed  forces 
stationed  or  deployed  outside  the  United 
States; 

(2)  The  Contractor  has  taken  (or  has 
established  plans  to  take)  appropriate  actions 
within  its  control  to  minimize  the  amount 
and  numt)er  of  incidents  of  the  pa>Tnent  of 
severance  pay  to  employees  under  the 
contract  who  are  foreign  nationals;  and 

(3)  The  payment  of  severance  pay  is 
necessary  in  order  to  comply  with  a  law  that 
is  generally  applicable  to  a  significant 
number  of  businesses  in  the  country  in 
which  the  foreign  national  receiving  the 
payment  performed  services  under  the 
contract  or  is  necessary  to  comply  with  a 
collective  bargaining  agreement. 


(End  of  clause) 

76.  Section  252.237-7021  is  added  to 
read  as  follows: 

252.237-7021     Walvar  of  limitation  on 
aavaranca  paymanta  to  foreign  nationala. 

As  prescribed  at  237.171-2(b).  use  the 
following  clause: 

WAIVER  OF  UMITATION  ON  SEVERANCE 
PAYMENTS  TO  FOREIGN  NATIONALS 
(APR  1993) 

(a)  Pursuant  to  10  U.S.C.  2324(e)(3)(A),  the 
cost  allowability  limitations  of  10  U.S.C 
2324(e)(l)(M)  and  (N)  are  waived. 

(b)  This  clause  may  be  incorporated  into 
subcontracts  issued  under  this  contract,  if 
approved  by  the  Contracting  Officer 

(End  of  clause) 
PART  253-f  ORIMS 

S  253.303-21 39    [Ramovad] 

77.  Form  253.303-2139  is  removed 
from  the  DFARS  Form  List. 

Appendix  B  to  Chapter  2  [Amended] 

78.  DFARS  Appendix  B,  Part  4— 
Defense  Logistics  Agency  Assignments 
is  amended  by  removing  the  designation 
"P*"  from  the  Defense  Logistics  Agency 
Federal  Supply  Class  Code  numbers 
"3405, 3408, 3410, 3411, 3412. 3413, 
3414. 3415. 3416, 3417, 3418.  3419. 
3422, 3424. 3426. 3432. 3433.  3436. 
3438. 3439,  3441.  3442,  3443,  3444. 
3445. 3446,  3447.  3448,  3449.  3450. 
3455. 3456,  3460,  3461,  3465.  3470. 
3611. 3620. 3635. 3650,  3660, 3680. 
3685.  3693,  and  3694";  by  revising 
Federal  Supply  Class  Code  number 
"6115  P»"  to  read  "6115  P«";  and  under 
the  Footnotes  by  removing  footnote  "•" 
and  redesignating  footnote  "*"  as 
footnote  "*". 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 

Commissioner 

24  CFR  Part  3500 

[Docket  No.  R-93-1653:  FR-3382-P-01] 

RIN  No.  2502-AG13 

Amendments  to  Regulation  X,  the  Reai 
Estate  Settlement  Procedures  Act 
Regulation 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  revise 
Regulation  X,  HUD's  regulation 
implementing  the  Real  Estate  Settlement 
Procedures  Act  of  1974.  (RESPA)  to 
reflect  amendments  to  RESPA  contained 
in  sections  908  and  951  of  the  Housing 
and  Community  Development  Act  of 
1992. 

DATES:  Comments  must  be  received  by 
July  12,  1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW  ,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7;30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  »NFORMATK)N  CONTACT: 
David  Williamson,  Director,  RESPA 
Enforcement,  room  5241.  (202)  708- 
4560  or.  for  legal  questions,  Grant  E. 
Mitchell,  Senior  Attorney  for  RESPA, 
Office  of  General  Counsel  (202)  708- 
1552.  room  10252,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500.  The  TDD  number  is  (202) 
708-4594.  (These  are  not  toll-free 
numbers.)  -» 

SUPf>t.EMENTARY  INFORMATtON: 

I.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  The 
CMB  control  numbers  applicable  to 
i;.sse  information  collections,  when 


assigned,  will  be  announced  by  separate 
notice  in  the  Federal  Register. 

Public  reporting  burden  for  the 
requirements  contained  in  this  proposed 
rule  are  estimated  to  include  the  time 
for  reviewing  the  instructions,  secutihing 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  deeding,  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk.  451 
Seventh  Street.  SW.,  room  10276. 
Washington.  DC  20410-0500;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503. 
Attention:  Desk  Officer  for  HUD. 

II.  Back^ound 

The  Department  of  Housing  and 
Urban  Development  published,  on 
November  2,  1992  (57  FR  49600),  widi 
corrections  on  December  1, 1992  (57  FR 
56856),  a  comprehensive  final  rule 
revising  Regulation  X,  HUD's  Real 
Estate  Settlement  Procedures  Act 
regulations.  While  that  final  rule 
clarified  that  the  making  of  a  mortgage 
loan  is  a  settlement  service,  and 
provided  that  RESPA  covers  all 
refinancing  transactions,  the 
Department  had  not,  before  the 
amendments  to  RESPA  contained  in 
title  IX  of  the  1992  Act,  had  jurisdiction 
over  second  or  other  subordinate 
mortgages,  including  most  home  equity 
loans  and  lines  of  credit  and  home 
improvement  loans. 

The  new  amendments  in  the  1992  Act 
involve  four  areas  of  RESPA  coverage: 

A.  Lending  Coverage 

HUD  had  always  interpreted  RESPA 
to  say  that  the  making  of  a  mortgage 
loan  was  a  "settlement  service"  for 
purposes  of  coverage  of  RESPA.  Since 
RESPA 's  original  enactment,  HUD  has 
enforced  the  provisions  of  Section  8 
prohibiting  kickbacks  and  referral  fees 
against  lenders  and  mortgage  brokers 
who  have  paid  referral  fees  or  things  of 
value  for  the  referral  of  lending  business 
involving  federally  related  mortgage 
loans.  HUD  has  taken  this  enforcement 
position  ever  since  issuing  regulations 
on  RESPA  in  1976.  See.  for  example, 
comments  2  and  7  appendix  B  to  24 
CFR  part  3500  (Regulation  X.  issued  on 
June  4. 1976.)  Most  recen-lly,  in  the 
regulations  published  on  November  2, 


1992,  the  Department  restated  this  long- 
held  enforcement  practice  in  language 
that  stated  that  the  "origination, 
processing  or  funding  of  a  federally 
related  mortgage  loan"  is  a  "settlement 
service"  covered  by  RESPA.  (See  the 
discussion  in  the  preamble  (57  FR 
49600). 

The  1992  Act  amendment  confirmed 
this  long-held  enforcement  position  by 
defining  settlement  services  to  include 
"the  origination  of  a  federally  related 
mortgage  loan  *  *  "."This  clarification 
is  not  retroactive.  However,  because  the 
statute  merely  clarifies  a  long-held 
agency  practice  of  viewing  the  activities . 
of  lenders  and  brokers  as  covered 
"settlement  services,"  the  Department 
does  not  consider  the  language  of 
Section  908(d)  concerning  the  non- 
retroactivity  of  the  section  to  affect 
HUD's  pending  enforcement  efforts 
against  current  Section  8  violations 
involving  mortgage  lending. 

The  1992  Act  requires  that  the 
Department  issue  regulations 
implementing  the  amendments  and  this 
rule  merely  clarifies  the  definition  of 
"settlement  services"  using  the  new 
statutory  language. 

B.  Refinancing  Transactions 

The  1992  Act  amendments  further 
clarified  the  definition  of  a  federally 
related  mortgage  loan  to  include 
refinancing  transactions.  Although  the 
original  statutory  language  covered  all 
refinancings  which  were  first  liens  on 
residential  real  property,  HUD  had.  by 
regulation,  exempted  most  refinancings 
from  RESPA  coverage.  The  statutory 
amendment  provides  that  all 
refinancings  are  to  be  included  in  the 
definition  of  a  federally  related 
mortgage  loan. 

HLnD  received  comments  on  the  1988 
proposed  rule  that  involved  the  issue  of 
coverage  of  refinancing  transactions 
under  RESPA.  In  the  final  rule 
published  on  November  2, 1992,  the 
Department  removed  the  exemption 
from  RESPA  coverage  for  refinancing 
transactions.  The  Department  takes  the 
position  that  it  had  the  authority  to 
cover  refinancing  loans  prior  to  the 
passage  of  the  1992  Act,  and  that  any 
application  for  a  refinancing  loan 
received  on  or  after  December  2, 1992  is 
covered  by  the  final  RESPA  Rule.  In  this 
proposed  rule,  HUD  tracks  the  1992 
Act's  language  describing  refinancing 
transactions  as  covered  in  the  definition 
of  a  "federally  related  mortgage  loan." 
The  proposed  rule  further  states  that 
changes  in  interest  rate,  term,  or 
periodic  payments,  including  extending 
the  terms  of  a  balloon  note,  are  not 
considered  to  be  refinancings  if  a 
transaction  involves  no  charges,  or  only 
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nominal  charges  (less  them  V4  of  1 
percent  of  the  loan  amount),  and  does 
not  involve  a  transfer  of  title. 

C.  Subordinate  Loans 

The  1992  Act  amendment  added 
subordinate  loans  as  part  of  the 
deHnition  of  a  federally  related 
mortgage  loan,  and  stated  that  the 
amendment  was  effective  as  of  the  date 
of  enactment— October  28, 1992.  To 
clarify  any  ambiguities  raised  by  the 
amendment's  effective  date,  the 
Department  issued  an  Interpretive  Rule 
concluding  that  subordinate  lien  loans 
would  not  be  covered  under  RESPA 
until  the  completion  of  rulemaking 
under  the  1992  Act,  which  rulemaking 
would  have  its  own  effective  date.  The 
determination  of  this  Depertmenbwes 
published  as  Interpretive  Rule  1993-2 
in  the  Federal  Re^er  on  March  15. 
1993  (58  FR  13705.) 

The  Department  seeks  comments  from 
affected  parties,  and  recommendations 
for  the  most  efficient  forms  or  formats 
for  displaying  the  required  information. 
Appwidix  F  sets  forth  a  proposed  form 
of  a  HUD  Settlement  Statement  that 
would  be  used  for  refinancing  and 
junior  lien  transactions.  The  Department 
is  also  interested  in  recommendations 
for  any  specific  class  of  exemptions 
which  the  Secretary  may  create  under 
section  19  of  RESPA.  In  particular.  HUD 
is  interested  in  receiving  comments 
concerning  the  effect  of  this  coverage 
change  and  compliance  burdens  under 
existing  regulations  concerning  sections 
4,  5.  6.  8,  and  10  of  RESPA. 

Because  this  statutory  amendment 
extends  RESPA 's  coverage  to  second  or 
subordinate  lien  loans,  such  as  honte 
equity  and  lines  of  credit  loans  which 
were  previously  unaffected  by  RESPA. 
the  Department  will  begin  enforcing 
coverage  of  this  class  of  mortgages  only 
as  of  the  effective  date  of  the  final  rule 
In  this  proceeding. 

D.  Good  Faith  Estimates;  Special 
Information  Booklet 

Section  951  of  the  1992  Act  amended 
section  5(d)  of  RESPA  to  provide  that 
the  Special  Information  Booklet 
regarding  settlement  costs  (and. 
implicitly,  the  Good  Faith  Estimate  of 
Closing  Costs)  did  not  have  to  be 
provided  to  an  applicant  if  the  lender 
denied  the  application  for  mortgage 
credit  within  three  business  days  of 
receipt  of  the  application  (See  §  3500.6 
and  §  3500.7).  This  proposed  rule  would 
revise  Regulation  X  to  reflect  this 
statutory  change. 

Section  5  of  WESPA  (12  U.S.C.  2604) 
provides  that  "The  Secretary  shall 
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pr^)are  and  disthbute  booklets  to  help 
persons  borrowing  money  \o  finance  the 
purchase  of  residential  red  estate  better 
to  understand  the  nature  and  costs  of 
real  estate  settlement  services." 
Technically,  there  is  no  obligation  for 
the  Department  to  provide  such  loan 
advice  except  to  purchase  money  loans, 
and  the  final  rules  of  November  2. 1992 
hmits  distribution  of  bodclets  to  loans 
to  finance  the  purchase  of  qualifying 
real  estate.  However,  it  is  reasonable  to 
believe  that  those  refinancing 
residential  real  estate  or  putting  other 
liens  on  their  property  are  also  in  need 
of  advice  r^arding  the  consequences 
and  expenses  of  their  actions,  and 
failure  to  expand  this  provision  was  an 
omission  by  the  Congress.  The  Federal 
Reserve  Board  has  published  materials 
entitled  When  Your  Home  is  on  the 
Line:  What  You  Should  Know  About 
Home  Equity  LiiMS  of  Credit  and  A 
Consumer's  Guide  to  Mortgage 
Refinancings.  The  proposed  rule 
established  a  procedure  wherein,  if 
Congressional  clarification  of  its  intent 
is  received,  the  Depertment  may 
denominate  materials  or  issue 
additional  materials  regarding 
refinancings  and  junior  lien  loans. 

E.  Definitions 

The  listed  definitions  in  the  final  rule 
are  being  revised,  and  at  the  completion 
of  final  rulemaking  here,  the 
Department  anticipates  reorganizing 
§  3500.2,  eliminating  section 
designations  and  alphabetizing  all 
definitions  contained  in  the  rule. 
Several  provisions  of  the  final  rule 
contain  cross-references  to  definitions 
in  §  3500.2,  using  paragraph 
designations  that  appear  in  the  current 
version  of  the  regulation.  When  a  final 
rule  is  promulgated  in  this  proceeding, 
these  cross-references  will  be  adjusted 
with  conforming  amendments  that  will 
cross-reference  to  particular  definitions 
by  means  other  than  their  {>aragraph 
designations  within  §  3500.2. 

Miscellaneous  Matters 

The  proposed  rule  requests  comments 
regarding  the  desirability  of 
reinstatement  of  the  so-called  farm  loan 
exemption  (loans  involving  farm 
property)  if  the  total  acreage  involved  in 
the  financing  transaction  exceeds  25 
acres,  whether  or  not  a  residential 
property  is  involved.  In  addition, 
because  the  final  RESPA  rule  deleted 
any  exemptions  from  coverage  for 
commercial  loan  transactions  involving 
lien  positions  on  residential  real  estate, 
and  instead  relied  on  the  hen  rather 
than  the  loan  purpose  for  coverage  of 


RESPA,  the  Department  will  accept 
comments  recommending  exempted 
classes  of  commercial  residential 
transactions  for  consideration. 
Regulation  Z,  for  instance,  provides  for 
a  business  purpose  test,  and  also 
excludes  loans  to  other  than  natural 
persons.  Another  potential  exempted 
class  might  be  residential  real  estate 
which  is  only  indirectly  secured  by  an 
otherwise  qualifying  mortgage,  such  as 
one  given  as  security  for  the  guarantee 
of  a  loan,  or  securing  a  note  which  is 
used  for  collateral  for  other  loans,  or 
where  the  real  estate  is  not  the  primary 
collateral  for  a  loan.  The  Department  is 
also  interested  in  advice  as  to  whether 
adopting  the  "business  purpose"  test  of 
Regulation  Z  would  be  desirable. 

In  addition,  the  Department  is  taking 
the  opp>ortunity  of  proposing  technical 
clarifications  and  corrections  of  matters 
that  were  unclear  or  imprecise  in  the 
final  rule  published  on  November  2. 
1992  and  effective  on  December  2.  1992 
(57  FR  49600).  These  technical 
clarifications  included  the  following:  1 
A  clarification  that  a  "reverse  mortgage" 
and  a  "home  equity  conversion 
mortgage"  are  different  names  for  the 
same  type  of  loan.  2.  A  statement 
indicating  that  certain  types  of  mortgage 
life  or  disability  insurance  are  only 
covered  by  RESPA  if  they  are  required 
by  the  lender  as  a  condition  of  the  loan. 
3.  A  clarification  that  the  exemption  for 
cooperative  brokerage  payments  derived 
from  the  status  applies  only  to  the 
division  of  fees  within  or  between  real 
estate  brokerages,  and  does  not  create 
any  exemption  for  the  split  of  fees 
between  real  estate  brokers  and 
mortgage  brokers.  4.  A  statement  of  the 
use  of  Line  902  of  the  HUD-1 
Settlement  Statement  for  recording 
mortgage  insurance  premiums,  and  the 
use  of  Line  1000  for  recording  mortgage 
insurance  premium  reserves. 

The  Department  invites  comments 
regarding  these  and  other  technical 
clarifications  and  corrections  that  may 
be  desirable  for  inclusion  in  a  revised 
final  rule. 

Other  Matters 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  proposed 
ruke  have  been  submitted  to  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  Department  has 
determined  that  the  following 
provisions  contain  information 
collection  requirements: 
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Tabulation  of  Annual  Reporting  Burden— Real  Estate  Settlement  Procedures  act 


Good  Faith  Estimate  (Brokera)  

Good  Faith  Estimate  (Landere) 

HUD-1  (A) 

Controlled  Businese  Disdosura  

*  Part  o(  original  100.000  resporxjents. 
'Estimated  coet  Is  $30  per  disclosure. 
'Estimated  cost  It  $20  per  disclosure. 


No.  o(re- 

sportdents 


15,000 

100.000 

'  100.000 

'10.000 


No.  olre- 
sporraea 


11 
6 
6 

64 


Total  arvHial 
responses 


160.500 

642.000 

642,000 

64.000 


Hours  per 
response 


0.25 
0.25 
0.50 
0.10 


ArvHjal  bur- 
den hours 


40.125 

160.500 

321.000 

6.400 


Total  an- 
nual bur- 
den (mH.) 


U6 

»19.3 

19.3 

'1.2 


Executive  Order  12291 

The  proposed  rule  appears  to 
constitute  a  "major  rule"  as  that  term  is 
defined  in  Section  1(b)  of  the  Executive 
Order  12291  on  Federal  Regulation 
issued  by  the  President  on  February  17, 
1981.  Initial  analysis  indicated  that  the 
disclosure  and  recordkeeping  costs 
would  have  an  annual  effect  on  the 
economy  of  less  than  $100  million. 
However,  the  proposed  rule  may  lead  to 
other  increases  in  costs  or  prices  for 
consumers  or  individual  industries  by 
altering  established  business  practices. 
Because  of  this  possibility,  the 
Department  is  preparing  a  regulatory 
impact  analysis  and  will  publish  the 
regulatory  impact  analysis  with  the  final 
rule.  The  Department  invites  comments 
on  the  possible  costs  and  benefits  of  the 
proposed  rule  to  assist  in  the 
preparation  of  the  regulatory  impact 
analysis.  Send  comments  to  the 
addresses  set  forth  in  Section  I. 
Paperwork  Reduction  Act  above. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  pro{>osed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
other  than  those  impacts  specifically 
required  to  be  applied  universally  by 
the  legislation  hieing  implemented. 

Environmental  Impacts 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  Part  50 
of  this  title  which  implements  section 
102(2)(C)  of  the  National  Environmental 
Pohcy  Act  of  1969,  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impwct  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
Office  of  the  Rules  Oocket  Qerk,  Room 
10278,  451  Seventh  Street,  SW., 
Washington.  DC  20410. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 


Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
proposed  rule  is  not  subject  to  review 
under  the  order. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order. 
Promulgation  of  this  rule  expands 
coverage  of  the  statute  pursuant  to 
statutory  direction. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as  item 
1448  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  26,  1993  (58  FR  24382,  24410)  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  3500 

Consumer  protection.  Housing, 
Mortgages,  Real  property  acquisition. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  chapter  XX,  part 
3500,  is  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  part  3500 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C  2601  et  seq. 

2.  Section  3500.2  would  be  amended 
by  removing  the  paragraph  designations 
and  by  listing  all  definitions  in 
alphabetical  order;  by  revising  the 
definitions  for  "Federally-related 
mortgage  loan",  "HUD-l  settlement 
statement  or  HIJI>-1",  "Lender", 
"Settlement  service",  and  "Special 
information  booklet";  and  by  adding  a 


new  definition  for  "Dealer",  to  read  as 
follows: 

93500.2    DeflnHlorte. 

•         •         •         •         • 

Dealer  means,  in  the  case  of  property 
improvement  loans,  a  seller,  contractor, 
or  supplier  of  goods  or  services.  In  the 
case  of  manufactured  home  loans, 
"dealer"  means  one  who  engages  in  the 
business  of  manufactured  home  retail 
sales. 

Federally-related  mortgage  loans 
means  any  loan  (other  than  temporary 
financing,  such  as  a  construction  loan, 
(see  §  3500.5(b)(4i  which: 

(1)  Is  secured  by  a  first  lien  or 
subordinate  lien  on  residential  property, 
including  any  secured  loan,  the 
proceeds  of  which  are  used  to  prepay  or 
pay  off  an  existing  loan  secured  by  the 
same  property; 

(i)  Upon  which  there  is  located,  or 
vnU  be  constructed  following  settlement 
using  proceeds  of  the  loan,  a  structure 
or  structures  designed  principally  for 
the  occupancy  of  from  one  to  four 
families  (including  individual  units  of 
condominiums  and  cooperatives  and 
including  any  related  interests  such  as 
a  share  in  the  cooperative  or  right  to 
occupancy  of  the  unit);  or 

(ii)  Upon  which  there  is  located,  or 
will  be  placed  following  settlement 
using  proceeds  of  the  loan,  a 
manufactured  home;  and 

(2)(i)  Is  made  in  whole  or  in  part  by 
any  lender  the  deposits  or  accounts  of 
which  are  insured  by  any  agency  of  the 
Federal  Government,  or  is  made  in 
whole  or  in  part  by  any  lender  which  is 
regulated  by  any  agency  of  the  Federal 
Government;  or 

(ii)  Is  made  in  whole  or  in  part,  or 
insured,  guaranteed,  supplemented,  or 
assisted  in  any  way,  by  the  Secretary  or 
any  other  officer  or  agency  of  the 
Federal  Government  or  under  or  in 
connection  with  a  housing  or  urban 
development  program  administered  by 
the  Secretary  or  a  housing  or  related 
program  administered  by  any  other  such 
officer  or  agency;  or 

(iii)  Is  intended  to  be  sold  by  the 
originating  lender  to  the  Federal 
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National  Mortgage  Association,  the 
Govemiirant  National  Mortgage 
Association,  the  Federal  Home  Loan 
Mortgage  Corporation  (or  its  successors), 
or  a  financial  institution  from  which  it 
is  to  be  purchased  by  the  Federal  Home 
Loan  Mortgage  Corporation  (or  its 
successors);  or 

(Iv)  Is  made  in  whole  or  in  part  by  any 
"Creditor,"  as  defined  in  Section  103(f) 
of  the  Consumer  Credit  Protection  Act 
(15  U.S.C.  1602(0),  as  such  provisions 
may  be  amended  from  time  to  time,  who 
makes  or  invests  in  residential  real 
estate  loans  aggregating  more  than 
$1,000,000  per  year,  except  that  for  the 
purpose  of  this  section  the  term 
"creditor"  does  not  include  any  agency 
or  instrumentahty  of  any  State  and  a 
"residential  real  estate  loan"  means  any 
loan  (including  temporary  financing) 
secured  by  a  lien  (including  a  junior 
hen)  on  property  described  in 
§  3500.2(a)(9)  except  that  such  property 
may  also  be  designed  for  occupancy  by 
more  than  four  funiUes  or  may  be  more 
than  an  individual  cooperative  or 
condominium  units;  or 

(v)  Is  the  subject  of  a  "home  equity 
conversion  mortgage,"  also  frequently 
called  a  "reverse  mortgage."  issued  by 
any  maker  of  mortgage  loans  specified 
in  paragraph  (2)(i)-(iv)  of  this 
definition. 


HUD-1  Battlement  statement  or  HUD- 
1  means  the  standard  form  for  the 
statement  of  settlement  charges  which  is 
prescribed  by  the  Secretary  pursuant  to 
Section  4  of  RESPA  (12  U.S.C.  2603). 
HUD  may  issue  additional  settlement 
statements  for  specific  categories  of 
transactions  by  publication  of  a  notice 
in  the  Federal  Register  setting  forth  the 
form  and  the  effective  date  for  its 
utilization. 

Lender  means,  generally,  the  secured 
creditor  or  creditors  named  as  such  in 
the  debt  obligation  and  document 
creating  a  hen.  unless  a  specific 
provision  of  this  rule  modifies  this 
definition. 
•••••• 

Settlement  service  means  any  service 
provided  in  connection  with  a 
prD^)ectivB  at  actual  settlement 
including,  but  not  limited  to.  the 
following: 

(1)  The  origination  of  a  federally- 
related  mortgage  loan  (including,  but 
not  limited  to.  the  taking  of  loan 
applications,  loan  processing,  and  the 
underwriting  and  mnding  of  such 
loans); 

(2)  The  rendering  of  services  by  a 
mortgage  broker  (including  counseling, 
taking  of  applications,  obtaining 
verifications  and  appraisals,  and  other 


loan  processing  and  origination 
services,  and  communicating  with  the 
borrower  and  lender); 

(3)  The  providing  of  any  services 
related  to  the  origination,  processing,  or 
funding  of  a  federally-related  mortgage 
loan; 

(4)  The  providing  of  title  services, 
including  title  searches,  title 
examinations,  abstract  preparation, 
insurability  determinations,  and  the 
issuance  of  title  commitments  and  title 
insurance  pohcies; 

(5)  The  rendering  of  services  by  an 
attorney; 

(6)  The  preparing  of  documeots. 
including  notarization,  delivery  and 
recordation; 

(7)  The  rendering  of  credit  reports  and 
appraisaU; 

(8)  The  rendering  of  inspections, 
including  inspections  required  by 
applicable  law,  or  any  inspections 
required  by  the  sales  contract  or 
mortgage  documents  prior  to  transfer  of 
title; 

(9)  The  conducting  of  settlement  by  a 
settlement  agent  and  any  related 
servicer, 

(10)  The  providing  of  services 
involving  mortgage  insurance; 

(11)  The  providing  of  services 
involving  hazard,  flood,  or  other 
casualty  insurance  or  homeowmers 
warranties; 

(12)  The  providing  of  services 
involving  mortgage  life,  disability  or 
similar  insurance  designed  to  pay  a 
mortgage  loan  upon  disabihty  or  death 
of  a  borrower,  but  only  if  such  insurance 
is  required  by  the  lender  as  a  condition 
of  the  loan; 

(13)  The  providing  of  services 
involving  real  property  taxes  or  any 
other  assessments  or  charges  on  the  real 
property; 

(14)  The  rendering  of  services  by  a 
real  estate  agent  or  real  estate  broker; 
and 

(15)  The  providing  of  any  other 
services  for  which  a  settlement  service 
provider  requires  a  borrower  or  seller  to 
pay. 

Special  information  booklet  means 
the  booklet  prepared  by  the  Secretary 
pursuant  to  section  5  of  RESPA  (12 
U.S.C  2604)  to  help  persons  understand 
the  nature  and  costs  of  settlement 
services,  in  the  form  most  recently 
published  in  the  Federal  Register.  The 
Department  may  issue  or  approve 
additional  booklets  or  alternative 
booklets  by  publication  of  a  Notice  in 
the  Federal  Register. 

3.  Section  3500.5  would  be  revised  to 
read  as  follows: 


135005    Coverage  of  RESPA. 

(a)  Applicability.  RESPA  and  this  part 
apply  to  all  federally  related  mortgage 
loans. 

(b)  Exemptions.  This  part  does  not 
apply  to  the  following: 

(1)  (PROPOSED  LANGUAGE  FOR 
EXEMPTION:)  Any  loan  involving 
agricuhural  property  (including,  but  not 
limited  to,  forms,  ranches,  aquacniture 
or  vineyards)  constituting  25  or  more 
acres,  regardless  of  whether  the  loan  m 
part  involves  a  lien  including 
residential  property. 

(2)  (PROPOSED  LANGUAGE  FOR 
EXEMPTION:)  Any  transaction  whose 
purpose  is  to  change  the  interejrt  rate, 
term,  or  periodic  payment  amount  of  an 
existing  Federally-related  mortgage 
loan,  including  extension  of  the  terms  of 
a  balloon  note,  so  long  as  the  transaction 
involves  no  charge,  or  nominal  charges 
(less  than  V*  of  1%  of  the  outstanding 
loan  amount),  and  does  not  involve  a 
transfer  of  title. 

(3)  (PROPOSED  LANGUAO:  FOR 
EXEMPTION:]  A  loan  secured  by  vacant 
or  unimproved  property,  unless  a 
structure  or  manufactured  home  will  be 
purchased,  constructed,  or  placed  on 
the  property  using  the  loan  proceeds 
within  two  years  from  the  date  of  the 
loan.  If  a  loan  for  a  structure  or 
manufactured  home  to  be  placed  on 
vacant  or  unimproved  property  will  be 
secured  by  a  lien  on  such  property,  the 
loan  i»  a  covered  transaction. 

(4)  [PROPOSED  LANGUAGE  FOR 
EXEMPTION:)  Temporary  financing, 
such  as  a  construction  loan.  The 
exemption  for  temporary  financing  does 
not  apply  to  a  loan  made  to  finance 
construction  of  a  new  structure  if  the 
loan  is  used  as  or  may  be  converted  to 
permanent  financing  by  the  same  tender 
or  to  finance  transfer  of  title  to  the  first 
user.  Any  construction  loan  for  a  new 
structure,  other  than  a  loan  to  a  tyona 
fide  builder,  is  a  RESPA-covered  loan  if 
its  term  is  in  excess  of  two  years. 

(5)  Secondary  market  transactions.  A 
bona  fide  transfer  of  a  loan  obligation  in 
the  secondary  market  is  not  covered  by 
Section  8  of  RESPA.  In  determining 
what  constitutes  a  bona  fide  transfer. 
HUD  will  consider  the  real  source  of 
funding  and  the  real  interest  of  the 
settlement  lender.  Mortgage  broker 
transactions  commonly  called  "table 
funding"  wherein  there  is  a 
contemporaneous  advance  of  loan  hinds 
and  assignment  of  the  loan  are  not 
considered  to  be  secondary  market 
transactions.  (PROPOSED  LANGUAGE:) 
A  dealer  loan,  where  a  dealer,  having  a 
direct  or  indirect  financial  interest  in 
the  transaction  between  the  applicant 
and  the  lender,  assists  the  applicant  in 
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obtaining  the  loan  from  the  lender  is  not 
a  secondary  market  transaction. 

4.  Section  3500.6  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

f  3500.6    SpMlal  InforfTMtlon  tMOkM  at 
tinM  of  loan  application. 

(a)  Lender  to  pmvide  information 
booklet.  Subject  to  the  exceptions  set 
forth  below,  the  lender  shall  provide  a 
copy  of  the  special  information  booklet 
to  a  person  from  whom  the  lender 
receives,  or  for  whom  the  lender 
prepares,  a  written  application  on  an 
application  form  or  forms  normally  used 
by  the  lender  for  a  federally  related 
mortgage  loan.  Where  two  or  more 

!>ersons  apply  together  for  a  loan,  the 
ender  is  in  compliance  if  the  lender 
provides  a  copy  of  the  booklet  to  one  of 
the  individuals  applying,  but  may 
provide  additional  booklets  to  other 
applicants,  or  to  guarantors. 

(1)  The  lender  shall  provide  the 
special  information  booklet  by 
delivering  it  or  placing  it  in  the  mail  to 
the  applicant  not  later  than  three 
business  days  (as  that  term  is  deBned  in 
§  3500.2)  after  the  application  is 
received  or  prepared,  unless  the  lender 
denies  the  application  for  credit  before 
the  end  of  the  three  business-day 

Eeriod.  If  a  borrower  uses  a  mortgage 
roker,  the  mortgage  broker  shall 
distribute  the  special  information 
booklet  and  the  lender  need  not  do  so. 
The  intent  of  this  provision  is  that  the 
apphcant  receive  this  special 
information  booklet  at  Uie  earliest 
possible  date. 

(2)  However,  the  lender  or  mortgage 
broker  does  not  have  to  provide  the 
booklet  to  any  applicant  for  a  covered 
loan  for  refinancing  of  a  borrower's 
property,  or  for  any  other  loan  where 
the  lender  will  not  take  a  first  lien,  until 
and  unless  the  Secretary  has  issued  a 
revised  or  separate  HUD  Settlement 
Bookletlsl  which  deals  with  refinancing 
loans  or  subordinate  Hens,  or  until  the 
Secretary  has  endorsed  forms  or 
information  booklets  of  other  Federal 
Agencies.  The  availability  of  the  Booklet 
or  the  acceptability  of  ahemate 
materials  or  booklets  will  be  set  forth  in 
a  notice  in  the  Federal  Register,  which 
will  also  set  forth  the  implementation 
date  of  this  provision.  Similarly,  the 
HUD  Settlement  Booklet  need  not  be 
distributed  to  applicants  for  a  reverse 
mortgage,  until  the  Department 
identifies  an  appropriate  booklet  or 


other  information  to  be  distributed,  by 
means  of  a  notice  in  the  Federal 
Register. 

5.  Section  3500.7  would  be  amended 
by  revising  paragraphs  (a)  and  (e)(1)  and 
by  adding  new  sentences  to  the  end  of 
paragraphs  (b)  and  (e)(3)  to  read  as 
follows: 


Controlled  Business  Arrangement 
disclosures,  if  applicable,  regarding  the 
specific  service  provider  is  given  to  the 
applicant  within  three  business  days 
after  the  service  provider  is  selected. 
6.  Section  3500.12  is  amended  by 
removing  the  phrase  "escrow  account    ' 
statements,"  and  by  adding  in  its  place, 
the  phrase  "escrow  account  statements 
required  by  section  10  of  RESPA," 


7.  Section  3500.14  would  be  amended 
by  revising  paragraph  (g)(l)(v)  to  read  as 
follows: 

13500.14    Prohibition  asainst  kickbacka 
and  unaamed  feea. 

•        •        •        •        • 

(g)*  *  * 

(D*  •  • 

(v)  Pursuant  to  cooperative  brokerage 
and  referral  arrangements  or  agreements 
between  real  estate  agents  and  brokers. 
(The  statutory  exemption  restated  in 
this  paragraph  refers  only  to  fee 
divisions  within  real  estate  brokerage 
arrangements  for  real  estate  brokerage 
fees.) 


f350a7    Good  faitti  aatlmata. 

(a)  Lender  to  pmvide.  The  lender  shall 
provide  the  good  faith  estimate  required 
under  this  section  (a  suggested  format  is 
set  forth  in  Appendix  C  of  this  part)  to 
all  applicants  for  a  federally  related 
mortgage  loan  by  delivering  the  good 
faith  estimate  or  placing  it  in  the  mail 
to  at  least  one  of  the  loan  applicants  not 
later  than  three  business  days  after  the 
application  is  received  or  prepared, 
unless  the  lender  denies  the  application 
for  credit  before  the  end  of  the  three 
business  day  period.  If  a  mortgage 
broker  is  the  exclusive  agent  of  the 
lender,  either  the  lender  or  the  mortgage 
broker  shall  provide  the  good  faith 
estimate,  within  three  business  days 
after  the  application  is  received  or 
prepared  by  the  mortgage  broker.  „.  ....       ^o^««        uu 

(b)  •   •  •  If  the  mortgage  loan  is  to  be         8.  Appendix  A  o  part  3500  would  be 
table  funded,  the  lender  is  not  required       amended  by  revising  line  902,  under  the 
to  provide  an  additional  good  faith  paragraph  heading  "Line /fern 
estimate.  If  the  application  for  mortgage      instructions' .  m  *  SecUon  L.  Settlement 
credit  is  denied  before  the  end  of  the          Charges.  .  to  read  as  follows: 

three  business  day  period,  no  good  faith     Appendix  A  to  Part  3500— Instnictions 
estimate  is  required.  for  Completing  HUD-1  Settlement 

•        *        •        •        •  Statement 

(e)*  •  *  

(1)  If  the  provider  is  an  associate  of 
the  lender  (as  that  term  is  defined  in  Line  Item  Instructions 

§  3500.15(c)(1)).  or;  .        •        .         • 

,,...,,  ,        ,     ,  Section  L  Settlement  Charges. 

(3)  •  *  *  In  the  event  that  a  lender  •        •        •        •        • 

requires  a  provider  as  set  forth  in  the  , .  ,  , 

first  paragraph  of  this  part,  but  at  the  .  Line  902  is  used  for  mortgage 

time  of  the  receipt  of  the  application  has  insurance  premiums  due  and  payable  at 

a  list  or  lists  of  discrete  classes  of  settlement,  except  re^rves  collected  by 

required  providers  (5  or  more)  such  as  the  Lender  and  recorded  m  the  1000 

appraisers,  closing  agents,  attorneys,  ^^^^.-  ^  '""??  «'""  mortgage  insurance 

private  mortgage  insurers,  or  credit  premium  paid  at  settlement  should  be 

reporting  agencies,  and  the  lender  has  !"^^«**  °°  ^°«  ^^'  ^^  «. "?»«  ^"K  , 

not  yet  chosen  the  provider  from  one  or  »nd|caje8  that  the  premium  is  for  the  hfe 

more  of  these  lists,  an  alternative  form  °'  ^^  '°*"- 

of  compliance  may  be  utilized.  The  •        •        •        •        • 

requirements  of  this  part  may  be  9.  Appendix  F  would  be  added  to  part 

satisfied  if  it  is  disclosed  that  a  3500  to  read  as  follows: 

designated  provider  will  be  required  Appendix  F-Form  of  HUD  Settlement 

from  a  lender  controlled  Ust,  the  range  statement  for  Refinancing,  and  Junior 

of  costs  for  each  provider  are  disclosed  Lien  Tranaactiona 

on  the  Good  Faith  Estimate,  and  if  the 

required  information,  including  bhjjno  cooe  4>i»-27-m 
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Appendix   P 
REAL  ESTATE  SETTLEMENT  STATEMENT 


U.S.  Department  of  Housing  and  Urban  Development 

For  Use  Only  for  Refinancing  and  Junior  Lien  Selllements 


Name  and  Address  of  Bocrower 

Loin  Number 

Senleroem  Date 

Propeny  Location  (if  different  from  above) 

Name  &  Address  of  Lender 

L.    SETTLEMENT  CHARGES 

M.    DISBURSEMErCT  TO  OTHERS 

tsoi. 

801      Loan  ongmation  fee            H 

802      Lorn  discounl                      % 

1502 

803       AppraiMl  fee                         lo 

804      Ccedii  report                        lo 

1501. 

SOS      Lender's  iiupeclwn  fee 

806      Mortgage  in«ir»ncc  ipplinuoii  fee         lo 

'"^     ADAPT 

807.      Assumplton  fee 

808      Mortgage  bn>ker  fee 

.50,    WtiMr  1 

809. 

810. 

I50& 

811. 

«H0.     ilnm  Required  B^  Lender  To  Be  P«M  ■■  AdnKC 

1507. 

901.     Interest  from           lo           @$             /day 

902.     Mortgage  iiuutince  premiuni  for            montlu  lo 

150t 

903.     Hazard  msufuce  preoiium  for               yean  to 

1509. 

904.                                                                  yeanlo 

1510. 

905. 

1511. 

fOIM.   Rewrm  DepotMed  Wttk  Leader 

tool.    I lazjrd  insurance                 monlhs  @  S               per  moMk 

1512. 

1002    Mortgage  mswance             montlis  @  S               per  amidi 

100}    Ciiy  property  l*wt              monlks  @  S               per  moadi 

1511. 

1004    County  property  taxes          monlitt  @  S               per  moMti 

t005    Annual  assessmentt             months  @  S               per  month 

1514. 

I00«                                              ii¥)nths@S               per  month 

1007.                                              monlhsi^S               per  month 

1515. 

1008                                              monihs^S               per  month 

1100.   THkCkartei 

ISM.  TOTAL  DISBURSED  (tiUcr  M  Um  MOI) 

1101.    Setllemeni  or  closing  fee      to 

1 102    Absiraci  or  litle  search         lo 

- 

1103    Title  examination                lo 

1104.   Title  Insunnct  bindtr          to 

IIO«.   Noury  fees                          to 

1107.   Altomeyi  fees                     lo 

(inchides  above  Hem  mimben                                          ) 

1108.    Title  insurance                      to 

(includes  strove  Hem  nuinben                                          ) 

1109.    Lender's  coverage                 t 

tllO.   Owner's  coverage                S 

nil. 

1112 

N.   NET  SETTLEMENT 

1113 

1600    Note  AmouiM 

1201     Reccrding  feer  deed  S        :  mortgage  S        :  releases  t 

1202    Ciiy'couniy  u«/suinps    deed  S         :  mortgage  t 

l«»l.    PLUS  C'^^lf  ^M.W  1 

1203.   Stale  lax/sumps:            deed  S         :  mortgage  t 

1204. 

1«02.   MINUS  TotaRcBlemnlCi^^  Oi^^OO) 

120$ 

1300    AddKlmal  SettWfflMil  Ckartea 

1603.    MINUS  TclalDistMr<emenB  To  Others  (hne  1520) 

1301     Survey                                lo 

1302.    rest  inspection                      lo 

1604.   EQUALS  DtsbunctDenta  ID  BoiTDwer 
(aflo  expimitM  of  any  applicable 
rescissim  period  itquiitd  by  law) 

1303.   Ardviectural/engmecting  icrvicci 

1304    Ouilding  permit 

1305. 

1400.    Total  SmlrmrM  Ckatfn  (ester  on  Hat  l«02) 

1 

Bomwcr 

■LUNG  COM  4aio-ar-c 

Borrower 

/  Vol  58.  Na  91  /  Tbuisday.  May  13,  1993  /  Proposed  Ruks 


Dated:  March  12, 1993. 

lamaa  E.  Schoanlwifer, 

Associate  Genera]  Deputy  Assistant  Secretary 
for  Housing. 

|FR  Doc.  93-11233  Filed  5-12-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-53165;  FRL~45a5-2] 

Pramanufacture  Notices;  Monthly 
Status  Report  for  MARCH  1993 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PKfl^s  and  exemption 
requests  for  which  the  review  period 
has  expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
March  1993. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Nonconfidential  Information 
Center  (NCIC),  also  known  as  the  TSCA 
Public  Docket  Office  ETG-102  at  the 
address  below  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

AOOnESSES:  Written  comments, 
identified  with  the  document  control 
number  "[OPPTS-SSieS)"  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Processing  Center  {TS-790),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  S\V..  Rm.  ET-201,  Washington. 
DC  20460,  (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susfin  B.  Hazun,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW.. 
Washington,  DC  20460  (202)  260-3725. 

SUPPLEMENTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012 
(15  U.S.C.  2504)).  will  identify:  (a) 
PMNs  received  during  March;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  March;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  Maxh;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  March;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the  March 
1993  PMN  Status  Report  is  being 
published. 


Dated:  May  4, 1993. 
Fmk  V.  CacMT. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Monthly  Status 
Report  for  MARCH  1993 

I.  147  Premanufacture  notices  and 
exemption  requests  received  during  the 
month: 

PMN  No. 

P  93-0617  P  93-0618  P  93-0619  P  93- 
0620  P  93-0621  P  93-0622  P  »»-Oe23 
P  93-0624  P  93-0625  P  93-0626  P  93- 
0627  P  93-0628  P  93-0629  P  93-0630 
P  93-0631  P  93-0632  P  93-0633  P  93- 
0634  P  93-0635  P  93-0636  P  93-0637 
P  93-0638  P  93-0639  P  93-0640  P  93- 
0641  P  93-0642  P  93-0643  P  93-0644 
P  93-0646  P  93-0647  P  93-0648  P  93- 
0650  P  93-0651  P  93-0652  P  93-0653 
P  93-0654  P  93-0655  P  93-0656  P  93- 
0657  P  93-0658  P  93-0659  P  93-0660 
P  93-0661  P  93-0662  P  93-0663  P  93- 
0664  P  93-0665  P  93-0667  P  93-0668 
P  93-0669  P  93-0670  P  93-0671  P  93- 
0672  P  93-0673  P  93-0674  P  93-0675 
P  93-0676  P  93-0677  P  93-0678  P  93- 
0679  P  93-0680  P  93-0681  P  93-0682 
P  93-0683  P  93-0684  P  93-0685  P  93- 
0686  P  93-0687  P  93-0688  P  93-0689 
P  93-0690  P  93-0691  P  93-0692  P  93- 
0694  P  93-0695  P  93-0696  P  93-0697 
P  93-0698  P  93-0699  P  93-0700  P  93- 
0701  P  93-0702  P  93-0703  P  93-0704 
P  93-0705  P  93-0706  P  93-0707  P  93- 
0708  P  93-0709  P  93-0710  P  93-0711 
P  93-0712  P  93-0713  P  93-0714  P  93- 
0715  P  93-0716  P  93-0717  P  93-0718 
P  93-0719  P  93-0720  P  93-0721  P  93- 
0722  P  93-0723  P  93-0724  P  93-0725 
P  93-0726  P  93-0727  P  93-0728  P  93- 
0729  P  93-0730  P  93-0731  P  93-0732 
P  93-0733  P  93-0734  P  93-0735  P  93- 
0736     P  93-0737     P  93-0738     Y  93-0058 

Y  93-0064  Y  93-0065  Y  93-0066  Y  93- 
0067     Y  93-0068     Y  93-0069     Y  93-0070 

Y  93-C071  Y  93-0072  Y  93-0073  Y  93- 
0074     Y  93-0075     Y  93-0076     Y  93-0077 

Y  93-0078  Y  93-0079  Y  93-0080  Y  93- 
0081     Y  93-0082     Y  93-0083     Y  93-0084 

Y  93-0085  Y  93-0086  Y  93-0087  Y  93- 
0088  Y  93-0091  Y  93-0092  Y  93-0093 

II.  283  Premanufacture  notices  received 
previously  and  still  under  re\'iew  at  the  end 
of  the  month: 

PMN  No. 

P  84-0660  P  84-0704  P  84-1145  P  85- 
0619  P  85-1331  P  86-0066  P  86-1315 
P  86-1662  P  87-0323  P  88-0998  P  88- 
0999  P  88-1616  P  88-1937  P  88-1938 
P  88-1980  P  88-1982  P  88-1984  P  88- 
1985  P  88-1999  P  88-2000  P  88-2001 
P  88-2212  P  88-2213  P  8^2228  P  •«- 
2229  P  88-2230  P  88-2236  P  88-2484 
P  88-2518  P  88-2529  P  88-2540  P  89- 
0632  P  89-0721  P  89-0769  P  89-0775 
P  89-0867  P  89-0957  P  89-0958  P  89- 
0959  P  89-1038  P  89-1058  P  90-0009 
P  90-0158  P  90-0211  P  90-0261  P  90- 


0262  P  90-0263  P  90-0372  P  90-0550 
P  90-0558  P  90-0559  P  9O-0564  P  90- 
0581  P  9O-0608  P  90-1318  P  90-1319 
P  90-1320  P  90-1321  P  90-1322  P  90- 
1422  P  90-1527  P  90-1564  P  90-1592 
P  90-1687  P  90-1745  P  90-1893  P  91- 
0043  P  91-0107  P  91-0108  P  91-0109 
P  91-0110  P  91-0111  P  91-0112  P  91- 
0113  P  91-0242  P  91-0243  P  91-0244 
P  91-0245  P  91-0246  P  91-0247  P  91- 

0248  P  91-0503  P  91-0514  P  91-0548 
P  91-0572  P  91-0619  P  91-0659  P  91- 
0689  P  91-0701  P  91-0818  P  91-0826 
P  91-0914  P  91-0915  P  91-0939  P  91- 
0940  P  91-0941  P  91-1009  P  91-1010 
P  91-1014  P  91-1015  P  91-1131  P  91- 
1206  P  91-1210  P  91-1297  P  91-1298 
P  91-1299  P  91-1324  P  91-1386  P  91- 
1394  P  91-1409  P  92-0003  P  92-0031 
P  92-0032  P  92-0033  P  92-0048  P  92- 
0129  P  92-0217  P  92-0244  P  92-0245 
P  92-0246  P  92-0247  P  92-0248  P  92- 

0249  P  92-0250  P  92-0251  P  92-0314 
P  92-0396  P  92-0412  P  92-0471  P  92- 
0477  P  92-0478  P  92-0545  P  92-0546 
P  92-0547  P  92-0548  P  92-0549  P  92- 
0550  P  92-0551  P  92-0552  P  92-0595 
P  92-0606  P  92-0624  P  92-0625  P  92- 
0649  P  92-0688  P  92-0714  P  92-0776 
P  92-0777  P  92-0787  P  92-0804  P  92- 
0813  P  92-0919  P  92-1003  P  92-1079 
P  92-1086  P  92-1125  P  92-1222  P  92- 
1255  P  92-1294  P  92-1295  P  92-1296 
P  92-1298  P  92-1307  P  92-1308  P  92- 
1313  P  92-1316  P  92-1324  P  92-1337 
P  92-1345  P  92-1352  P  92-1357  P  92- 
1364  P  92-1369  P  92-1394  P  92-1454 
P  92-1455  P  92-1489  P  92-1503  P  92- 
1504  P  93-0014  P  93-0015  P  93-0017 
P  93-0036  P  93-0037  P  93-0038  P  93- 
0040  P  93-0066  P  93-0067  P  93-0068 
P  93-0094  P  93-0096  P  93-0097  P  93- 
0122  P  93-0123  P  93-0124  P  93-0126 
P  93-0168  P  93-0173  P  9.3-0174  P  93- 
0175  P  93-0177  P  93-0184  P  93-0185 
P  93-0186  P  93-0187  P  93-0188  P  93- 
0189  P  93-0190  P  93-0193  P  93-0204 
P  93-0212  P  93-0213  P  93-0214  P  93- 
0215  P  93-0227  P  93-0228  P  93-0246 
P  93-0250  P  93-0251  P  93-0252  P  93- 
0253  P  93-0254  P  93-0255  P  93-0256 
P  93-0257  P  93-0276  P  93-0277  P  93- 
0282  P  93-0307  P  93-0313  P  93-0314 
P  93-0315  P  93-0316  P  93-0317  P  93- 
0318  P  93-0333  P  93-0339  P  93-0343 
P  93-0349  P  93-0352  P  93-0353  P  93- 
0357  P  93-0358  P  93-0360  P  93-0361 
P  93-0362  P  93-0364  P  93-0374  P  93- 
0375  P  93-0376  P  93-0406  P  93-0418 
P  93-0419  P  93-0427  P  93-0438  P  93- 
0476  P  93-0480  P  93-0483  P  93-0498 
P  93-0505  P  93-0507  P  93-0512  P  93- 
0517  P  93-0518  P  93-0519  P  93-0520 
P  93-0621  P  93-0532  P  93-0533  P  93- 
0542  P  93-0552  P  93-0553  P  93-0555 
P  93-0561  P  93-0562  P  93-0568  P  93- 
0570  P  93-0572  P  93-0577  P  93-0578 
P  93-0590  P  93-0591  P  93-0603 
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III.  160  Premanufacture  netiees  and 
exemption  request  for  which  the  notice  re\iew 
period  has  ended  durmf  the  month. 
(E!xptration  of  the  notice  review  period  does 
not  signify  that  the  chemical  has  been  added 
to  the  Inventory). 

PMNNo. 

P  89-0867  P  90-1280  P  91-0228  P  91- 
1116  P  91-1117  P  91-1118  P  92-0031 
P  92-0032  P  92-0033  P  92-0660  P  92- 
0918  P  92-0998  P  92-0999  P  92-1029 
P  92-1119  P  92-1313  P  92-1316  P  92- 
1485  P  93-0036  P  93-0037  P  93-0038 
P  93-0161  P  93-0212  P  93-0213  P  93- 
0215  P  93-0216  P  93-0217  P  93-0218 
P  93-0219  P  93-0220  P  93-0221  P  93- 
0222  P  93-0223   P  93-0224   P  93-0225 


P  93-0226  P  93-0229  P  03-0230  P  93- 
0231  P  93-0232  P  •3-0233  P  93-0234 
P  93-0235  P  93-0236  P  93-0237  P  93- 
0238  P  93-0239  P  93-0240  P  93-0241 
P  93-0242  P  93-0243  P  9^-0244  P  93- 
0245  P  93-0247  P  93-0248  P  93-0249 
P  93-0258  P  93-0259  P  93-0260  P  93- 
0261  P  93-0262  P  93-0263  P  93-0264 
P  93-0265  P  93-0266  P  93-0267  P  93- 
0268  P  93-0269  P  93-0270  P  93-0271 
P  93-0272  P  93-0273  P  93-0274  P  93- 
0275  P  93-0278  P  93-0279  P  93-0280 
P  93-0281  P  93-0283  P  93-0284  P  93- 
0285  P  93-0286  P  93-0287  P  93-0288 
P  93-0289  P  93-0290  P  93-0291  P  93- 
0292  P  93-0293  P  93-0294  P  93-0295 
P  93-0296  P  93-0297  P  93-0298  P  93- 
0299  P  93-0300  P  93-0301  P  93-0302 
P  93-0303  P  93-0304  P  93-0305  P  93- 


0306  P  93-0308  P  93-0309  P  93-0310 
P  93-0311  P  93-0312  P  93-0319  P  93- 
0320  P  93-0321  P  93-0322  P  93-0323 
P  93-0324  P  93-0325  P  93-0327  P  93- 
0328  P  93-0329  P  93-0330  P  93-0331 
P  93-0332  P  93-0334  P  93-0335  P  93- 
0336  P  93-0337  P  93-0338  P  93-0340 
P  93-0341  P  93-0342  P  93-0343  P  93- 
0344  P  93-0345  P  93-0346  P  93-0347 
P  93-0348  P  93-0349  P  93-0350  P  93- 
0351  P  93-0352  P  93-0353  P  93-0354 
P  93-0355  P  93-0356  P  93-0357  P  93- 
0358  P  93-0359  P  93-0360  Y  93-0055 

Y  93-0056  Y  93-0057  Y  93-0058  Y  93- 
0059  Y  93-0060  Y  93-0061  Y  93-0062 

Y  93-0063  Y  93-0064  Y  93-0065  Y  93- 
0066  Y  93-0067  Y  93-0068 


IV.  93  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMNNo. 


P 
P 
P 
P 
P 

P 
P 
P 
P 
P 
P 
P 
P 


83-0370 
87-1798 
88-1448 
88-1648 
88-2041 

88-2343 
88-2488 
89-0075 
90-0460 
91-0201 
91-0506 
91-0583 
91-0631 


Identity/generic  name 


P  91-0721 
P  91-0853 

P  91-0970 
P  91-1306 
P  92-0075 

P  92-0177 

P  92-0275 

P  92-0311 

P  92-0574 

P  92-0575 

P  92-0576 

;P  92-0577 

P  92-0581 

IP  92-0583 

! 

P  92-0586 
P  92-0691 
P  92-0592 


92-0663 
92-0739 
92-0740 
92-0741 
92-0742 
92-0783 


\P  92-0791 


8-Ac8tyl-3-dodecyl-7,7.9,9-tetramethy)-l,3,8-tria2aspiro  4,5  decane-2.4-dione 

G  Aftylester  functionallzed  coJIotdal  silica 

G  Hydroxy  acrylic  polymer !!!!!!!"!!"!!!!!!"!!!!""!.!!"!!! 

G  Brar>ched  hydrocartxxi „ !.!.!.!!""!.!!!""""!!"""!!!"!!" 

G  Substituted-substituted-substituted-benzene  polymer  amirK>methylated  reacted  with  an  organic  car- 
bamide  

G  Methyl  tertiary  amyl  ether _ 

Q  Polyoiyethyiene  alkylaryl  ether  ammonium  suliate !..!...!"!!!!!"! 

G  Urettiane  acrylate !..".."!!!."!."!!.!"." 

G  Reaction  product  of.  vinyl  toluene,  tola,  glycerine,  polyhydric  alcohols  maleic  anhydride  aliphtic  oas  ' 

G  Amine  salt  of  acetic  acid 

G  Ptiosphoric  add  derivative _ „ 

G  PropargylaJcoholpropcxylate „  [ 

Siloxanes  and  silicorws,  Me  hydrogen,  reaction  products  with  vinyl  group-tenninated  di-me  siloxv^es  and 
silicones  and  4-vinyicyclohexene  morx^epoxide 

G  Modified  rosin  ester  amide,  ewnmonium  salt 

G  EthananrvTonium,  N.A/,A^trinrwthy)-2(-methyl-1-oxo-2-pfopyl)oxo)-chk>ride  olymer  with  2-prop«namida 
and  W,N,W-trinf>ethy1-2-(Ci-oxo-2-propenytoxy)ethanammonium  chiorida 

G  Polyester 

Trimethylolpropane.  complex  ester  with  dimer  acid  and  oleic  add !..!.!...".!""'"ir.!."""!"I!!"I"" 

G  Gum  and  tail  oil  rosin,  tumaric  add,  modified  with  substituted  phenols  and  (omiaidehyde.  esters  of 

glycerine  and  sorbitol  polymer,  triethanolamine  salt 

G  Mixed  alkylmetallic  mercapoester  sulfides „ 

G  AlkykJiene  propior^te „ „ L."."""""""""!""" 

G  Amine  furx^tional  epoxy  resin  salted  with  an  organic  acid 

Terpdymer-ethytacrylate-methacrylic        acid-metf>yln[iethacry1ateK»tyl         pofyattiylaneoxy        alcohol- 

methylenebutanedioic  ester;  amrrxjnium  hydroxide 

Teipolymer-ethylacrylate-methacryttc        add-methylmethyacrylate-cetyl        poiyatiytenaoKy        alcohoi- 

methyienebutandioic  1/2  ester  sodium  hydroxide _ 

Terpolymer-ethylacrylate-methacrylic        acid-methylmethacrylate-cetyl         polyethyleneoxy        aicohol- 

metriy»enet)Uandioic  ester;  sodium  hydroxide 

Terpolymer-elhylacrylate-methacrylic        add^nethyknethacrylata-cetyt         polyethyieneoxy        alcohol 

methyienbutarKk)ic  add  1/2  ester;  caidut  hydroxide 

Terpolynwr-ethylacfylate-metfwcrylic        acid-methytmethacrytat»-caty1         polyethyleneoxy        alcohoi- 

methacrylenetHitandioic  1/2  ester;  dimethylamine 

Terpolymer-methylacrylate-me»«:ry»ic       add-methylmelhaciytete-cetyl        polyethyteneoxy        alcohol- 

methyler>ebutandioic  1/2  ester;  ethyienediamirte 

Terpolymer-ethylacrylate-methacrylic        eK:id-methylmethacrytate<ety1         polyethyleneoxy        rtcohd- 

methylenebutandioic  1/2  ester;  trethytemirie 

Tefpo(yn>er-ethylacrylate-methacrylic    add-methylmethacrylate<etyl    polyethyleneoxy    alcoho(-me»»cry 

lenobutandioic  1/2  ester;  morpholine 

Terpolymer-ethylate-methacrylic  acid-methylmethacrylate-cetyl  polyethyleneoxy  aicohot- 

methylenebutandioic  1/2  e8ter;amino  methylpropenol ™ _ 

G  Modified  acryMc  polymer '." 

G  Higher  alisyi  methacrylate !....!!!"""!!!..."."! 

G  Higher  alkyt  methacrylate ""!.!!!! 

G  Higher  alkyl  mettwcrylate 

G  Higher  alkyl  mettiacrylate 

G  Isocyar^to-temTlnated  polyelher  urethane 

G  Acrylic  resin  solution 


Date  of  corrwnerK^e- 
ment 


December  7.  1983. 
December  28.  1992 
January  29.  1993. 
February  23.  19i»3. 

Jaruary  19.  1993. 
January  29,  1993. 
February  18.  1993. 
JarKiary  14,  1993. 
February  12.  1993 
February  4,  1993 
January  6.  1993 
August  28.  1991. 

February  27,  1993 
Jarvjary  6.  1993 

February  10,  1993 
January  28.  1993. 
JarHjary  29.  1993. 

January  29,  1992 
January  26,  1993 
May  26.  1992. 
January  30.  1993 

January  25.  1993 

January  25.  1993 

January  25.  1993. 

January  25,  1993 

January  28.  1993. 

January  25,  1993. 

January  28.  1993 

January  28.  1993 

January  28.  1993 
February  15.  1993. 
January  22.  1993 
January  8.  1993 
January  8.  1993 
January  8.  1993 
Febaiary  6,  1993 
February  3,  1993 
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IV.  93  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— 

Continued 


PMNNO. 


Identtty/generic  name 


Date  of  commence- 
ment 


P  92-0795 
P  92-0602 


92-0814 
92-0853 
92-0868 
92-0881 
92-0987 
92-1051 
92-1056 
92-1141 
92-1143 
92-1286 
92-1311 
92-1361 
92-1383 
92-1413 
92-1416 
92-1448 
92-1462 
92-1463 
92-1464 
92-1465 
92-1466 
92-1477 
92-1478 
92-1499 
93-0010 
93-0049 
93-0055 
93-0069 
93-0085 
93-0128 
93-0130 
93-0131 
93-0132 
87-0132 
89-0140 
90-0002 
92-0044 
92-0086 
92-0152 
92-0176 
93-0002 

93-0003 
93-0004 
93-0005 
93-0006 


Y  93-0013 


Y  93-0014 

Y  93-0018 

Y  93-0020 


Y  93-0024 

Y  93-0033 

Y  93-0041 

Y  93-0045 

Y  93-0046 


G  AUphatic  amwmatlc  ester  copoiymef 

G     Pofy(oxy(mettiy<-l,2-ethanediyl),     A>rA'-1.2.3.-propanetri8(M^((Oxo-2-propenyl)oxy)-poiymer     with 

aikylarrane 

G  Sodium  salt  o(  a  substituted  naphthalene  disuNoniic  add. 

G  Triazoie  dertvattve » „ 

Q  Hydroxy  luncttonal  acrylic  copolymer 

G  Trtsubstituted  triazine  salt 

Q  Poiy-B-fluoroafcyl  acryiate  and  alk^  acrylata 

1 ,2-Ethar>ediamlne,N-((ethenyiphenyl)methyl)-A^(3-trimethoxysilyl)propyl)-hydrolyzate 

G  Phenolic  novoiah  resin 

G  Mixed  poiyacryiate.  sodium  saN.  „ 

Styrene  with  methyt  methacrytate,  Iso-twiyl  methacrytate  arxl  glyddyt  methacrytate. 

G  Substitute  benzoyl  chloride 

G  Potymeric  sterlcally  hir>dered  piperidine 

G  Butadiene  copolymer 

G  Acrytourethane  adduct 

G  Fluofochemicai  urethane 

G  Substituted  phertol  ester 

G  Oxxazine  dye 

G  FKxxochemical  esters 

G  Fluofochemicai  esters 

G  FluorochemicaJ  esters 

G  Fluofochemicai  esters 

G  FkxxochemicaJ  esters 

G  Polyoxyaikylene  sulfonamide  amine 

G  Sutjstituted  polyoxyaikylene  sulfonamide 

G  Quinazo*»f>e  dertvabve .• 

G  Modified  chlorinated  hydrocarbon.  

G  Iron  metal  soap 

G  Polyether  polycarbonate  diol 

G  Fatty  acids  esters 

Methacrylic  acid,  sodium  salt,  polymer  with  A/,AkJimethy(acrylamide 

G  Diamno  disuifo  naphthaiene 

G  Diamino  disurto  naphthalene 

G  Diazo  coupled  amino  J  add 

G  Trls(diamirK>  cartxjpoiycycle)  ferrate  (III) 

G  saturated  polyester  resin 

G  Copolymer  of  butadiene  and  methacrylic  monomers 

G  Flexible  unsaturated  polyester  polymer _ 

G  Saturated  polyester 

G  Themwplastic  oieftn  elastomer 

G  Propylene  glycol;  dtethylene  glycol;  nnaleic  anhydride 

G  Polymethacrytic  aod-fish  oil  sutforwted  sodium  salt  copolymer 

2-Propeno«c  acid,  polymer  wtth  methytoxirane  polymer,  with  oxirane;  morK)butyfether;  20%  acrylic  add 

with  80%  polyafcoxylated 

G  Hydroxy  fufKrtior^  acrylic  polymer 

G  Fatty  acid  isophthalete  aJkyd  polymer 

G  Acrylated.styrenated  allcyl  polymer 

G    Hexartedioic    acid,    poiymer    with    1 ,3Kiiisocyanatomethylbenzene.    1 ,3-i80benzofurandione    and 

polyhydroxyallianes 

1,1'-Methyienedbis(4-isocyanatobenzene),       polymer       wtth        1  >ben2enedicartx>xyiic       add,1,4- 

benzenedicarboxylic    acid.    2.2-dimethyl-1,-dimethyl-1,3-propanediol,1.2-ethanediol,    and   5-sulio-1,3- 

benzenedicarboxytic  add  monosodlum  salt 

G  Poiyesfer  poiyurethane  with  5-sulfo-1,3-t>en2enedicart>oxyfic 

G  Poiyester  resin 

Nonanedioic  add  and  fatty  acids,   C4.11   di-polymer  with   1.4   utanediol.1,2  propylene  glycol,   and 

(nonanedtoic  acid  poiymer  with  ethylene  glycol),  bishydroxyethyl  norvanedioate,  and  ethylene  glycol-.  2- 

ethyl  hexyl  ester 

G  Fatty  acids,  polymer  with  pentaerythritol,  isphthattc  add.  trimethytolethyfolethane  and  anhydrides 

G  Acrylic  bead  poiymer 

Q  Acrylic  graft  copolymer 

G  \JncMc  aikyd  pol^rner 

G  Vinyl  toluene  acrylic  polymer 


January  14,  1993. 

January  6,  1993. 
January  24,  1993. 
September  19. 1992. 
November  21,  1993. 
August  24.  1992. 
January  7,  1993. 
Jaruiary  26,  1993. 
February  2,  1993. 
December  17, 1992. 
January  20.  1993. 
February  10,  1993. 
December  14,  1992. 
Jarujary  20.  1993. 
February  19,  1993. 
January  6,  1993. 
January  26,  1993. 
January  29.  1993. 
January  29,  1993. 
JarHjary  29,  1993. 
January  29,  1993. 
January  29,  1993. 
January  29,  1993. 
January  13,  1993. 
January  13,  1993. 
January  18,  1993. 
JarHjary  20,  1993. 
February  23.  1993. 
January  27,  1993. 
Feboiary  9,  1993. 
Feboiary  3,  1993. 
Feboiary  10,  1993. 
Feboiary  10,  1993. 
February  10,  1993. 
Feboiary  10,  1993. 
April  15.  1987. 
Febmary  23,  1990. 
January  13, 1990. 
January  25,  1992. 
January  13.  1993. 
February  4,  1993. 
October  29.  1992. 

December  8,  1992. 
December  18, 1992. 
December  4,  1992. 
December  15.  1992. 

February  2,  1993. 


January  25,  1993. 
January  25,  1993. 
January  17,  1993. 


February  14,  1993. 
January  26,  1993. 
January  3,  1993. 
January  21,  1993. 
January  26,  1993. 
January  28,  1993. 
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V.  31  PremanufiBcture  notioea  for  which  the 
period  has  been  suspended. 

PMNNo. 

P  92-0129  P  92-1222  P  92-1324  P  93- 
0214  P  93-0226  P  93-0227  P  93-0228 
P  93-0246  P  93-0250  P  93-0251  P  93- 
0252  P  93-0253  P  93-0254  P  93-0255 
P  93-0256  P  93-0257  P  93-0276  P  93- 
0277  P  93-0282  P  93-0307  P  93-0313 
P  93-0314  P  93-0315  P  93-0316  P  93- 
0317  P  93-0318  P  93-0333  P  93-0339 
P  93-0361  P  93-0364  Y  93-0059 

IFR  Doc.  93-11390  Filed  5-12-93;  8.45  am] 
■UJNO  coot  weo  M  F 
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Rules  and  Regulations 


Federal  Register 
Vol.  58.  No.  92 
Friday,  May  14,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  documents  having  general 
applicabtlity  and  legal  effect,  most  of  whJch 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  208  and  225 
[Reguiationa  H  artd  Y;  Docket  No.  R-0787] 

Capital;  Capital  Adequacy  Guideline* 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 


ACTION:  Final  rule. 


SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board  or 
Federal  Reserve)  is  adopting  as  a  final 
rule  its  interim  rule  amending  the  risk- 
based  capital  guidelines  for  bank 
holding  companies  and  state  member 
banks  to  lower  from  100  percent  to  50 
percent  the  risk  weight  assigned  to 
certain  loans  to  builders  to  finance  the 
construction  of  presold  residential  (1-  to 
4-family)  properties.  This  final  rule 
implements  section  618(a)  of  the 
Resolution  Trust  Corporation 
Refinancing,  Restructuring,  and 
Improvement  Act  of  1991. 
EFFECTIVE  DATE:  April  26, 1993. 
FOfl  FURTHER  INFORMATION  CONTACT:  . 
Rhoger  H  Pugh,  Assistant  Director  (202/ 
728-5883),  Norah  M.  Barger,  Manager 
(202/452-2402),  Robert  E.  Motyka. 
Supervisory  Financial  Analyst  (202/452- 
3621).  Barbara  J.  Bouchard.  Senior 
Financial  Analyst  (202/452-3072), 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20551.  For  the  hearing  impaired 
only.  Telecommunication  Device  for  the 
Deaf  (TDD).  Dorothea  Thompson  (202/ 
452-3544). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  12. 1991.  the  Congress 
enacted  the  Resolution  Trust 
Corporation  Refinancing,  Restructuring, 
and  Improvement  Act  of  1991 


(RTCRRIA).'  SecUon  618(a)  of  the  Act 
requires  the  Federal  banking  agencies  to 
provide  for  a  risk  weight  of  50  percent 
in  their  regulations  and  guidelines  for 
any  single-family  residential 
construction  loan  that  meets  the 
following  criteria: 

(1)  The  loan  is  for  the  construction  of 
1-  to  4-family  residential  property; 

(2)  The  bank  has  suffiaent 
documentation,  as  may  be  required  by 
the  appropriate  Federal  banking  agency, 
to  demonstrate  the  intent  and  ability  of 
the  buyer  to  purchase  the  property; 

(3)  The  purchaser  provides  to  tine 
builder  a  nonrefundable  deposit  in  an 
amount  determined  by  the  appropriate 
Federal  banking  agency,  but  not  less 
than  1  percent  of  the  principal  amount 
of  the  mortgage;  and 

(4)  The  loan  satisfies  prudent 
underwriting  standards  as  estabhshed 
by  the  appropriate  Federal  banking 
agency. 

To  comply  with  the  legislation,  the 
Federal  banking  agencies,  under  the 
auspices  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  published  for  public  comment, 
on  February  3. 1992  (57  FR  4027),  a 
proposal  expanding  the  definition  of 
loans  secured  by  1-  to  4-family 
residential  properties  contained  in  the 
Reports  of  Condition  and  Income  for 
commercial  banks  (Call  Report)  to 
encompass  construction  loans  for 
presold  residential  properties  meeting 
certain  criteria.  For  state  member  banks, 
the  proposed  definitional  change  would 
have  resulted  in  lowering  the  risk 
weight  for  construction  loans  for 
presold  1-  to  4-family  residential 
properties  to  50  percent  because  the 
Board's  guidelines  reference  the  Call 
Report  definition  in  specifying  the 
appropriate  capital  treatment  for  1-  to  4- 
family  residential  property  loans. 

In  response  to  the  proposal  to  expand 
the  definition  comments  were  received 
from  forty-one  public  respondents. 
Thirty-two  commenters  agreed  with  the 
proposal.  The  nine  commenters  that 
opposed  the  FFIEC  proposal  did  so  on 
the  grounds  that  the  perceived  reporting 
burden  to  implement  the  proposal  did 
not  justify  the  merits  of  the  change.  It 
was  suggested  that  the  Federal  banking 
agencies  implement  the  provisions  of 
section  618(a)  of  RTCRRIA  by  amending 
the  risk-based  capital  guidelines  rather 
than  by  changing  the  Call  Report 


'  Pub.  L  102-233. 105  Sut.  1761. 


definition.  This  approach  would  make 
the  application  of  the  lower  risk  weight 
optional. 

After  review  of  these  comments  and 
reconfinning  agreement  with  the  other 
Federal  banking  agencies,  the  Board 
issued,  on  December  30. 1992  (57  FR 
62177).  an  immediately  effective  interim 
rule  amending  the  risk-based  capital 
guidelines  with  a  request  for  puolic 
comment.  Under  the  interim  rule, 
construction  loans  for  presold  1-  to  4- 
family  residential  properties  could  be 
assigned  to  the  50  percent  risk  weight 
category  if  they  conform  to  prudent 
underwriting  standards  including  a 
conservative  loan-to-value  ratio;  are 
performing  in  accordance  with  their 
original  terms;  and  are  not  90  days  or 
more  past  due  or  carried  in  nonaccrual 
status.  The  notice  further  stated  that  the 
Board,  after  consultation  and  in 
agreement  with  the  other  banking 
agencies,  would  assign  a  50  percent  risk 
weight  to  such  loans  only  if  the  bank 
has  met  certain  requirements  including: 
documentation  of  the  intent  and  ability 
of  the  buyer  to  purchase  and  occupy  the 
home;  evidence  of  at  least  10  percent  of 
the  direct  costs  incurred  by  the  builder; 
and.  an  earnest  money  deposit  from  the 
purchaser  of  at  least  3  percent  of  the 
purchase  price  held  in  escrow  to  first 
defray  costs  incurred  by  the  lender  in 
the  event  of  default.  The  interim  rule 
was  made  effective  immediately  to 

Eermit  state  member  banks  and  bank 
olding  companies  to  take  immediate 
advantage  of  a  lower  risk  weight  for 
qualifying  construction  loans  for 
presold  residential  properties. 

Comments  Received 

In  response  to  the  interim  rule  request 
for  comment,  responses  were  received 
from  twelve  public  commenters:  nine 
banking  institutions  and  three  trade 
associations.  Ten  of  the  twelve 
respondents  agreed  that  construction 
loans  for  presold  1-  to  4-family 
residential  properties  should  be 
assigned  to  the  50  percent  risk  category 
if  certain  criteria  are  met.  Three 
commenters  based  their  support  for  the 
amendment  on  what  they  viewed  as  the 
inherent  low  risk  associated  with  these 
types  of  construction  loans  for  presold 
properties.  Several  commenters  noted 
their  approval  of  an  amendment  to  the 
guidelines  as  opposed  to  a  definitional 
change  in  the  Call  Report.  The  one 
commenter  that  disagreed  with  the 


28492  Federal  Regirter  /  Vol.  58.  No.  92  /  Friday.  May  14,  1993  /  Rules  and  RegulaUons 


interim  rule  expressed  the  view  that 
such  construction  loans  are  risky  and, 
hence,  a  preferential  risk  weight  was  not 
justiHed.  One  commenter  offered  no 
overall  opinion. 

Commenters  requested  clarification 
on  several  issues.  These  included: 
whether  any  time  restraints  between  the 
extension  of  the  construction  loan  and 
the  actual  start  of  construction  would  be 
applied:  the  practicality  of  requiring  a 
builder  to  fund  at  least  the  first  10 
percent  of  the  direct  costs;  clarification 
as  to  what  could  be  included  in  the 
calculation  of  total  direct  costs:  whether 
the  earnest  money  requirements  could 
be  reduced  or  altered  so  as  to  allow 
builders  the  use  of  earnest  money  where 
permissible  by  law  and  to  provide  some 
protection  to  the  builder  through  the 
return  of  excess  earnest  money  funds  in 
the  event  of  default  by  the  buyer;  and, 
whether  the  portion  of  a  construction 
loan  extended  under  a  master-note 
agreement  for  a  multiple  home  project 
that  represents  presold  units  could  be 
assigned  a  50  percent  risk  weight. 

Final  Rule 

Based  upon  discussions  with  the 
other  Federal  banking  agencies  and  the 
public  comments  received,  the  Board  is 
adopting  in  final  form  its  interim  rule 
amending  the  risk-based  capital 
guidelines  for  state  member  banks  and 
bank  holding  companies  to  state  that 
loans  secured  by  1-  to  4-family 
residential  properties  eligible  for  the  SO 
percent  risk  category  for  risk-based 
capital  purposes  include  "loans  to 
builders  with  substantial  project  equity 
for  the  construction  of  1-  to  4-family 
residences  that  have  been  presold  under 
firm  contracts  to  purchasers  who  have 
obtained  firm  commitments  for 
permanent  qualifying  mortgage  loans 
and  have  made  substantial  earnest 
money  deposits."  Presold  residential 
construction  loans  may  be  placed  in  the 
50  percent  risk  category  if  they  conform 
to  prudent  underwriting  standards 
including  a  conservative  loan-to-value 
ratio:  are  performing  in  accordance  with 
their  original  terms;  and  are  not  90  days 
or  more  past  due  or  carried  in 
nonaccrual  status.  In  addition,  as  stated 
in  the  interim  rule,  the  Board,  in 
agreement  with  the  other  Federal 
banking  agencies,  will  expect 
institutions  to  apply  a  50  percent  risk 
weight  to  loans  to  builders  for  1-  to  4- 
famiiy  residential  property  construction 
only  when  the  bank  has  obtained 
sufficient  documentation  that  the  buyer 
of  the  home  intends  to  purchase  the 
home  (i.e.,  has  a  legally  binding  wmtten 
sales  contract),  has  the  ability  to  (4>tain 
a  mortgage  loan  sufficient  to  purchase 


the  home  [i.e.,  has  a  firm  written 
commitment  for  permanent  financing  of 
the  home  upon  completion),  and  when 
the  following  additional  criteria  are  met: 

(A)  The  purchaser  is  an  individuaUs) 
who  intends  to  occupy  the  residence 
and  is  not  a  partnership,  joint  venture. 
trust  corporation,  or  other  entity 
(including  an  entity  acting  as  a  sole 
proprietorship)  that  is  purchasing  one  or 
more  of  the  homes  for  speculative 
purposes. 

(B)  The  builder  must  incur  at  least  the 
first  10  percent  of  the  direct  costs  [i.e., 
actual  costs  of  the  land,  labor,  and 
material)  before  any  drawdown  is  made 
under  the  construction  loan  and  the 
construction  loan  may  not  exceed  80 
percent  of  the  sales  price  of  the  presold 
home. 

(C)  The  purchaser  has  made  a 
substantial  "earnest  money  deposit"  of 
no  less  than  3  percent  of  the  residence's 
sales  price  and  that  deposit  must  be 
subject  to  forfeiture  if  the  purchaser 
terminates  the  sales  contract. 

(D)  The  earnest  money  deposit  must 
be  held  in  escrow  by  the  bank  financing 
the  builder  or  by  an  independent  third 
party  in  a  fiduciary  capacity  and  the 
escrow  agreement  must  provide  that,  in 
the  event  of  default  arising  from  the 
cancellation  of  the  sales  contract  by  the 
buyer,  the  escrow  funds  must  first  be 
applied  for  and  used  to  defray  any  costs 
incurred  by  the  lending  bank. 

Furthermore,  in  the  case  of  1-  to  4- 
family  residences  in  multiple  home 
projects  such  as  townhouses  and 
condominiums  under  a  master-note 
where  all  of  the  units  have  not  been 
presold,  banks  are  permitted  to  apply 
the  preferential  50  percent  risk  weight 
to  that  portion  of  the  loan  representing 
presold  units  while  assigning  the 
portion  representing  unsold  units  to  the 
100  percent  risk  category.  Additionally, 
the  Board  notes  that  prudent 
underwriting  standards  require  that, 
although  there  are  no  specified  time 
limitations  between  the  extension  of  the 
loan  and  the  actual  start  of  construction, 
banks  should  ensure  that  construction 
begins  within  a  reasonable  amount  of 
time  after  disbursement  of  funds. 

Regulatory  Flexibility  Act  Analysis 

The  Federal  Reserve  Board  does  not 
believe  that  adoption  of  this  final  rule 
would  have  a  significant  economic 
impact  OD  a  8ul»tantial  number  of  small 
business  entities  in  accord  with  the 
spirit  and  purposes  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.Q  601  et  seq.).  In 
that  regard,  the  final  rule  would  reduce 
certain  regulatory  burdens  on  bank 
holding  companies.  In  addition,  because 
the  risk-based  and  leverage  capital 
guidelines  generally  do  not  apply  to 


bank  holding  companies  with 
consolidated  assets  of  less  than  $150 
million,  this  amendment  will  not  affect 
such  companies. 

LiatofSubjecU 

12  CFR  Part  208 

Accounting,  Agricultural  loan  losses. 
Applications,  Appraisals.  Banks, 
banking.  Branches,  Capital  adequacy, 
Confidential  business  information. 
Currency,  Dividend  payments.  Flood 
insurance.  Publication  of  reports  of 
condition.  Reporting  and  recordkeeping 
requirements.  Securities,  State  member 
banks. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Appraisals,  Banks,  banking. 
Capital  adequacy.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities,  State  member 
banks. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board's 
authority  under  12  U.S.C.  1844(b)  and 
3909,  the  interim  rule  amending  12  CFR 
part  208,  appendix  A  and  12  CFR  part 
225,  appendix  A  published  at  57  FR 
62177  on  December  30, 1992,  is  adopted 
by  the  Board  as  a  final  rule  without 
change. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  10, 1993. 
WiUiam  W.  Wika. 
Secret o/y  of  the  Board. 
|FR  Doc.  93-11500  Filed  5-13-93:  8:45  ami 

BILUNO  CODE  tSIO-OI-f 


12  CFR  Pan  215 

[Raguiation  0;  Docket  No.  R-0800] 

Loans  to  Executive  Officers,  Directors, 
and  Prir>cipal  Shareholders  of  Member 
Banks;  Loans  to  Holding  Companies 
and  Affiiiates 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTIOM:  Interim  rule  and  request  for 
comment. 

SUMMARY:  The  Board  is  extending 
through  November  18, 1993,  an  interim 
provision  in  Regulation  O  permitting 
smaller  banks  to  raise  their  limit  on 
aggregate  lending  to  insiders  from  100 
percent  of  unimpaired  capital  and 
surplus  to  200  percent  of  unimpaired 
capital  and  surplus.  At  the  same  time, 
the  Board  seeks  public  comment  on 
whether  this  provision  should  be  made 
permanent,  modified,  or  permitted  to 
expire.  In  this  regard,  the  Board  is 
seeking  comment  on  whether  this 
provision  is  "important  to  avoid 
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constricting  the  availability  of  credit  in 
small  communities  or  to  attract  directors 
of  such  banks,"  the  statutory  standard 
the  Board  must  meet  to  make  this 
pro  vi  si  on  permanent. 
DATES:  EffecUve  date:  May  18, 
1993.Cb/nme/if  date:  Comments  should 
be  received  by  July  15, 1993. 
ADDRESSES:  Comments  should  be     ' 
mailed  to  Mr.  William  W.  Wiles, 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington.  DC  20551,  attention: 
Docket  No.  R-0800.  or  delivered  to 
Room  B-2223,  Eccles  Building,  between 
8:45  am  and  5:00  pm.  Comments  may  be 
inspected  in  Room  B-1122  between  9:00 
am  and  5:00  pm,  except  as  provided  in 
§  261.8  of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.8.  Resolutions  should  be  mailed  to 
Mr.  WilUam  G.  Spaniel.  Supervisory 
Financial  Analyst.  Mail  Stop  186,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Gordon  L.  Miller.  Attorney  (202/452- 
2534),  Legal  Division,  William  G. 
Spaniel,  Supervisory  Financial  Analyst 
(202/452-3469),  Mark  Benton.  Senior 
Financial  Analyst  (202/452-5205), 
Division  of  Banking  Supervision  and 
Regulation.  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  &  C  Street,  NW., 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  22(h)  of  the  Federal  Reserve 
Act  (12  U.S.C.  375b)  restricts  the 
amount  and  terms  of  extensions  of 
credit  from  a  bank  to  its  executive 
officers,  directors,  and  principal 
shareholders  (collectively,  "insiders") 
and  to  any  related  interest  of  an  insider. 
The  Federal  Deposit  Insimmce 
Corporation  Improvement  Act  of  1991 
(FDICIA)  amended  section  22(h)  of  the 
Federal  Reserve  Act  to  estabUsh  a  limit 
on  the  total  amount  a  bank  may  lend  in 
the  aggregate  to  its  insiders  and  their 
related  interests  as  a  class.  See  Pub.  L. 
102-242,  sec.  306, 105  Stat.  2236  (1991). 
In  general,  the  Umit  is  equal  to  the 
bank's  unimpaired  capital  and 
unimpaired  surplus.  FDICIA  also 
authorized  the  Board  to  set  a  higher 
limit  for  banks  with  deposits  of  less 
than  $100  million  if  the  Board 
determined  that  the  exception  was 
"important  to  avoid  constricting  the 


availability  of  credit  in  small 
communities  or  to  attract  directors  of 
such  banks."  Pub.  L.  102-242,  sec. 
306(d),  105  Stat.  2236,  2358.  The  statute 
provides  that  the  higher  limit  for 
smaller  banks  may  not  exceed  200 
percent  of  the  bank's  unimpaired  capital 
and  unimpaired  surplus. 

Effective  May  18, 1992,  the  Board 
amended  Regulation  O  to  implement  the 
amendments  to  section  22(h)  contained 
in  FDICIA.  The  general  limit  in  FDICIA 
on  lending  to  insiders  and  their  related 
interests— 100  percent  of  the  bank's 
unimpaired  capital  and  imimpaired 
siuplus — was  adopted.  After 
considering  public  comment  on  the 
higher  aggregate  lending  Umit 
authorized  by  FDICIA  for  smaller  banks, 
the  Board  determined  to  adopt  an 
interim  provision  permitting  banks  with 
deposits  under  $100  million  to  adopt  a 
higher  limit,  not  to  exceed  200  percent 
of  the  bank's  unimpaired  capital  and 
imimpaired  surplus,  for  a  period  of  one 
year  to  expire  May  18. 1993. 

Regulation  O  sets  forth  a  specific 
procedure  for  a  smaller  bank  to  follow 
in  order  to  implement  the  higher 
aggregate  lending  Umit  for  itself.  The 
board  of  directors  of  the  bank  must  by 
resolution  determine  that  a  higher 
aggregate  lending  limit  is  consistent 
with  prudent,  safe,  and  sound  banking 
practices  in  Ught  of  the  bank's 
experience  in  lending  to  its  insiders, 
and  that  a  higher  limit  is  necessary  to 
attract  or  retain  directors  or  to  prevent 
restricting  the  availability  of  credit  in 
small  communities.  The  resolution  must 
set  forth  the  facts  and  reasoning  that 
support  this  determination,  including 
the  amount  of  the  bank's  aggregate 
lending  to  insiders,  expressed  as  a 
percentage  of  unimpaired  capital  and 
unimpaired  surplus,  as  of  the  date  of  the 
resolution.  The  bank  also  must  submit 
its  resolution  to  the  appropriate  federal 
banking  agency,  with  a  copy  to  the 
Board.  Finally,  the  bank  must  meet  or 
exceed  all  applicable  capital 
requirements.  See  12  CFR  215.4(d)(2). 

The  Board  stated  at  the  time  it 
adopted  this  interim  provision  that, 
apart  from  anecdotal  evidence, 
commenters  on  this  provision  had  not 
provided  specific  information  regarding 
the  amount  of  lending  by  banks  to  their 
directors  and  related  interests,  or  other 
specific  information  that  would  allow 
the  Board  to  determine  the  effect  of  the 
aggregate  lending  limit  on  the 
availability  of  credit  and  the  service  of 
directors.  The  Board  further  stated  that, 
during  the  one  year  period  of  this 
provision,  the  Boan^  in  consultation 
with  the  other  federal  banking  agencies, 
would  collect  data  on  the  lending 
practices  of  banks  in  order  to  analyze 


these  effects.  At  the  end  of  the  one  year 
period,  the  Board  would  revisit  the 
issue  of  an  appropnate  aggregate 
lending  Umit  for  smaller  banks.  See  57 
FR  22417.  22420  (1992). 

The  Board  is  hereby  extending  this 
provision  for  six  months,  through 
November  18. 1993.  as  an  interim  rule. 
The  Board  finds  that  it  is  necessary  to 
extend  this  provision  in  order  to  prevent 
any  lapse  in  the  availability  of  this 
provision  to  smaller  banks  while 
additional  public  comment  is  being 
sought  and  considered.  For  the 
foregoing  reasons,  the  Board  for  good 
cause  finds  that  notice  and  public 
comment  is  impracticable,  and  that  the 
interim  rule  should  be  effective 
immediately.  See  5  U.S.C.  553(b)(B)  and 
553(d)(3).  The  effective  date  of  this 
provision  is  May  18. 1993.  Resolutions 
adopted  by  smaller  banks  to  increase 
their  aggregate  lending  limits  and  that 
expire  by  their  terms  on  May  18. 1993. 
will  be  considered  by  the  Board  to 
remain  in  effect  through  November  18. 
1993. 

The  Board  is  requesting  additional 
public  comment  while  the  interim  rule 
is  in  effect  on  whether  this  rule 
permitting  smaller  banks  to  raise  their 
aggregate  lending  limits  to  200  percent 
of  unimpaired  capital  and  surplus 
should  be  made  permanent,  modified, 
or  permitted  to  expire.  In  this  regard, 
FDICIA  permitted  the  Board  to  make  an 
exception  to  the  aggregate  lending  limit 
for  smaller  banks  only  if  the  Board 
determined  that  the  exception  would  be 
"important"  to  avoid  constricting  the 
availabihty  of  credit  in  small 
communities  or  to  attract  directors  to 
smaller  banks.  In  order  to  assist  the 
Board  in  making  a  decision  on  the 
higher  limit  for  smaller  banks,  the  Board 
requests  commenters  to  provide  specific 
information  concerning  the  needs  of 
banks  with  deposits  under  $100  million 
to  have  aggregate  lending  limits  in 
excess  of  100  percent  of  their 
unimpaired  capital  and  unimpaired 
surplus  in  order  to  meet  the  credit  needs 
of  their  communities  and  to  attract  and 
retain  qualified  directors.  Comments 
should  be  received  by  the  Board  by  July 
15, 1993.  Resolutions  of  boards  of 
directors  of  smaller  banks,  adopted 
pursuant  to  12  CFR  215.4(d)(2),  may 
continue  to  be  submitted,  as  well  as 
comments  in  general  from  smaller  banks 
and  other  members  of  the  public' 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 


'  Tb«  Board  haa  racaived  copiet  of  raaoluUoiu 
adoplad  bv  22  tmallar  bank*  to  incroaia  thair 
aggragata  lending  limlu. 
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publish  an  Initial  regulatory  flexibility 
analysis.  Two  of  the  requirements  of  an 
initial  regulatory  flexibility  analysis  (5 
use.  603(b)>-^  deacription  of  the 
reasons  why  the  action  by  the  agency  it 
being  considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
rulemaking — are  contained  in  the 
supplementary  information  above. 

The  rulemaking  imposes  no 
additional  reporting  or  recordkeeping 
requirements  with  respect  to  a  bank's 
monitoring  and  maintaining  compliance 
with  the  aggregate  lending  limits 
applicable  to  the  benL  An  additional 
reporting  or  recordkeeping  requirement 
is  imposed  upon  smaller  banks  that 
elect  to  prepare  the  board  of  directors 
resolution  required  in  order  to  establish 
a  higher  aggregate  lending  limit  for 
themselves.  The  nilemaking  does  not 
duplicate,  overlap,  or  conflict  with  other 
relevant  federal  rules. 

Another  requirement  for  the  initial 
regulatory  flexibility  analysis  is  a 
description  of,  and  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  rulemaking  will  apply.  The 
rulemaking  would  apply  to  all  banks 
writh  deposits  under  $100  million.  As  of 
Decembiar  31. 1992. 8.643  banks  nvould 
have  been  subject  to  the  rulemaking. 
The  rulemaking  should  have  an 
insignificant  economic  impact  on 
smaller  banks. 

List  of  Subjects  in  12  CFR  Part  21S 

Credit,  Federal  Reserve  System. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  Title  12  of 
the  Code  of  Federal  Regulations,  part 
215.  subpart  A.  as  folloMrs: 

PART  21  S—LX>ANS  TO  EXECUTIVE 
OFHCERS,  DIRECTORS.  AND 
PRINaPAL  SHAREHOLDERS  OF 
MEMBER  BANKS 

1.  The  authority  citation  for  part  215 
continues  to  read  as  follows: 

Anthority:  12  U.S.C  24«(i).  37Sa.  37Sb(7), 
t817(kM3).  and  1972(2KPMvi).  and  Pub.  L. 
102-S50. 106  Stat  3695  (1992). 


Subpart  A— LoMW  by  Mambar  Banks 
to  Thair  Exacuttva  OWcara,  Oteactora, 

and  Principal  StMraholdara 

2. 12  CFR  215.4  is  amended  by 
removing  from  paragraph  (dM2) 
introductory  text  the  phrase  "one-year 
period  ending  May  18. 1993"  and 
adding  in  its  place  the  phrase  "18- 
month  period  eiuling  hkvnMnber  18. 
1993". 


By  order  of  the  Board  of  Govmion  of  the 
Pedenl  Raaaive  System.  May  11. 1993. 
WilliuiW.WUaa 
Secntary  of  the  Board 
(PR  Doc  93-11501  Piled  5-13-93;  8:45  am] 
MUJNQ  COOe  OIO-OI-F 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Adminlatration 

14  CFR  Parts  21  and  23 

(Doctot  No.  093CE,  Sped*!  CondMon  23- 
ACE-61] 

Special  Conditiona;  Advanced 
Aarodyrtamlcs  snd  Structuras,  Inc. 
Jatcruzar  450  Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions. 


;  These  special  conditions  are 
being  issued  for  the  Advanced 
Aerodynamics  and  Structiues,  Ina 
(AASI)  Jetcruzer  450  airplane.  The 
airplane  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technology  envisaged  in  the 
airworthiness  standards  of  14  CFR  part 
23  of  the  Federal  Aviation  Regulations 
(FAR).  These  novel  and  unusual  design 
features  include  the  installation  of 
certain  electronic  systems  and  the  use  of 
composite  materials  for  primary  fli^t 
structure,  for  which  the  regulations  do 
not  contain  adequate  or  appropriate 
airworthiness  standards.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safiety  equivalent  to  that  provided  by 
the  airworthiness  standards  of  part  23. 
EFFECTIVE  DATE:  June  14. 1993. 
FOR  FURTHER  WTOnHATION  CONTACT: 
Norman  R.  Vetter.  Aerospace  Engineer. 
Standards  OfEtce  (ACE-110).  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street. 
Kansas  City,  Missouri  64106;  telephone 
(816) 426-5688. 

St^PPLEMENTARY  INFORMATION: 

Type  Certification  Basis 

The  type  certification  basis  for  the 
AASI  Jetcruzer  450  is:  FAR  part  23. 
effective  F^ruary  1. 1965.  as  amended 
by  amendments  23-1  through  23-29. 
efiiactive  May  2. 1990;  §  23.1309(e)  of 
amendment  23-41  for  protection  of 
electrical/electronic  sy^ms  from 
indirect  effiscts  of  lightning;  §  23.905(e) 
of  amendment  23-43  for  protection  of 
the  pusher  propeller  from  ice 
impingement;  $  23.905(f)  of  amendment 


23-43  for  pusher  propeller  disc 
conspicuity;  $  23.90S(g)  of  amendment 
23-43  for  protection  ^the  pusher 
propeller  nom  exhaust  gas 
impingement;  §  23. 925(b)  of  amendment 
23-43  for  pusher  propeller  ground 
clearance:  §  23.1203(a)  of  amendment 
23-43  for  engine  fire  detection  system; 
part  34,  effective  September  10, 1990; 
part  36,  effective  December  1. 1969,  as 
amended  by  amendments  36-1  through 
the  amendment  effective  on  the  date  of 
type  certification;  exemptions,  if  any; 
and  these  special  conditions. 

Background 

On  March  20. 1990.  AASI  of  10703 
Vano%ven  Street.  North  Hollywood. 
California  91605.  made  application  for 
normal  category  type  certification  of  the 
Jetcruzer  450  airplane.  The  Jetcruzer  450 
is  a  single-engine,  unpressurized. 
turboprop-powered  monoplane  with  a 
three-bladed  pusher  propeller,  a  canard 
configuration,  and  a  fuselage  fabricated 
of  composite  material.  Maximum  takeoff 
weight  is  to  be  4500  pounds  with  a 
maximum  of  six  occupants. 

Discussion 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  bcNcause  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice,  as  required  by  §§  11.28  and 
11.29(b).  e&ctive  October  14. 1980.  and 
become  part  of  the  type  certification 
basis,  in  accordance  with  §  21.17(a)(2). 

The  proposed  type  design  of  the 
Jetcruzer  450  airplane  contains  novel 
and  unusual  design  features  not 
envisaged  by  the  applicable  part  23 
airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  airworthiness  standards  of 
part  23  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
novel  and  unusual  design  features  of  the 
airplane. 

Composite  Material 

The  Jetcruzer  450  fuselage  is  made  of 
composite  material  and  is  assembled  by 
the  extensive  use  of  bonding.  Composite 
materials  as  used  in  airplane  airfi^mes 
at  this  time  are  typically  more 
susceptible,  than  commonly  used 
aluminum  structure,  to  damage  bom 
intrinsic  and  discrete  sources  that  might 
adversely  influence  strength  properties. 
Because  of  this  and  other  factors,  it  is 
generally  agreed  that  damage  tolerance 


IMI 
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criteria  should  be  used  to  show  that 
composite  material  structiue  can 
withstand  the  repeated  loads  of  variable 
magnitude  expected  in  service. 
Furthennore,  because  of  the  lack  of  a 
service  experience  base  for  these  new 
materials  and  their  mechanical 
properties  characteristics,  there  Is  a 
need  to  apply  special  requirements  such 
as  (a)  residual  strength  load  with  large 
area  manufacturing  defects  (e.g., 
understrength  bonds)  and  impact 
damage  from  discrete  sources,  and  (b) 
ability  to  carry  ultimate  load  with 
realistic  impact  damage  below  the 
threshold  of  detectability  and  material 
environmental  exposure  effects. 

Protection  of  Systems  From  High 
Intensity  Radiated  Field  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Ehie  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronic  circuits, 
these  advanced  systems  are  readily 
responsive  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  the  HIRF  incident  on  the 
external  surface  of  the  aircraft.  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisaged 
when  the  current  requirements  were 
developed.  Higher  energy  levels  are 
radiated  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
significantly. 

The  combined  efliect  of  the 
technological  advances  in  aircraft 
design  and  the  changing  environment 
has  resulted  iu  an  increased  level  of 
vuberability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  aircraft 
ER^BCtive  measures  against  the  eff^ects  of 
exposure  to  HIRE  must  be  provided  by 
the  design  and  installation  of  these 
systems. 

The  accepted  maximum  energy  levels 
in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  leveU  are  believed  to 
represent  the  worst  case  to  which  an 


airplane  would  be  exposed  in  the 
operating  environment 

These  special  conditions  reqiire 
qualification  of  systems  that  perfbnn 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  (1)  or,  as  an  alternative  to  a 
fixed  value  using  laboratory  tests,  in 
paragraph  (2),  as  follows: 

(iTThe  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affocted 
when  the  aircrat  is  exposed  to  the  HIRF 
environment  defined  oelow: 


Field  Strength  Volts/Meter 

Frequency 

Pm* 

Average 

1(K100  KHz 

50 

50 

100-500  

60 

60 

500-2000  

70 

70 

2-30  MHz 

200 

200 

30-70 

30 

30 

70-100  „ 

30 

30 

100-200  

ISO 

33 

200-400  „..      . 

70 

70 

400-700  

4020 

835 

700-1000  , 

1700 

170 

1-2  GHz  ._. _. 

5000 

fiao 

2-4  

6660 

840 

4-6 

6850 

310 

8-« 

3600 

670 

fr-t2  

3500 

1270 

12-18 

3500 

360 

18-40 _... 

2100 

750 

Or, 

(2)  The  applicant  may  demonstrate  by  a 
laboratory  test  that  the  electrical  and 
electronic  systems  that  perfonn  critical 
functions  can  withstand  a  peak 
electromagnetic  Held  strength  of  100  volts 
per  meter  or  the  external  HIRF  environment 
whichever  Is  less.  In  b  frequency  range  of 
lOKHz  to  ISGHx.  When  using  a  laboratory 
test  to  show  compliance  %»rith  the  HIRF 
requirements,  no  credit  is  given  for  signal 
attenuation  due  to  Installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
aircraft.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  Tha 
HIRF  requirements  apply  only  to  the 
critical  functions. 


Compliance  with  HIRF  requiiements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
sjrstems,  or  a  combination  thereof. 
Service  experience  alone  is  not 
acceptable  since  such  experience  In 
normal  flight  operations  may  not 
include  an  exposure  to  the  HIRF 
environment.  Reliance  on  a  system  with 
similar  design  features  for  redundancy 
as  a  means  of  protection  against  the 
efCects  of  external  HIRF  is  generally 
insufficient  since  all  elements  of  a 
redundant  system  are  Ukely  to  be 
exposed  to  the  fields  concimently. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions,  Docket  No.  093CE,  Notice 
No.  23-ACE-61  (58  FR  10994,  February 
23, 1993)  proposed  special  conditions 
for  the  AASI  jetouzer  450  airplane.  The 
comment  period  closed  March  25, 1993. 
No  conunents  pertaining  to  the  notice 
were  received. 

Type  Certification  Application 
EfjecUvity 

Prior  to  March  20, 1993.  AASI 
requested  an  extension  to  the  three  year 
effectivity  of  type  certificate  application 
as  identified  by  FAR  §  21.17.  The  FAA 
granted  an  extension  of  effectivity  to 
September  9, 1993.  this  extension  has 
two  aHects  on  the  issuing  of  these  final 
special  conditions. 

The  first  affect  is  the  adding  of 
amendment  23-39  to  the  type 
certification  basis  of  the  Jetcruzer  450. 
Amendment  23-39  affects  commuter 
category  airplanes  only  and,  therefore,  is 
of  no  consequence  to  the  Jetcruzer  450. 

The  second  affect  is  administrative 
and,  therefore,  not  substantive.  On  April 
9, 1993,  amendment  23-43  was  issued 
(58  FR  18958)  with  an  effecUve  date  of 
May  10, 1903.  This  amendment  in 
pertinent  pari,  codifies  the 
airworthiness  standards  of  special 
condition  numbers  2,  3,  4,  and  5,  as 
proposed  in  Notice  Na  23-ACE-61.  For 
administrative  convenience,  the 
pertinent  sections  of  amendment  23-43 
are  made  part  of  the  type  certification 
basis  of  the  Jetcruzer  450. 

Special  conditions  1  and  6,  as 
proposed  in  Notice  No.  23-ACE-61.  ara 
issued  as  final  spedai  conditions  1  and 
2,  respectively. 

Conclusion 

In  view  of  the  design  features 
discussed  above  for  the  Jetcruzer  Model 
450  airplane,  the  following  special 
conditions  are  issued.  This  action  is  not 
a  rule  of  general  applicability  and 
affects  only  tha  model  of  airplane 
identified  herein. 
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List  of  Subiecto  in  14  CFR  Parts  21  and 
23 

Aircralt,  Air  transportation.  Aviation 
safety,  and  Safety. 

Gtation 

The  autliority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601.  and  603  of  the 

Federal  Aviatioa  Act  of  195S;  as  amended  (49 
U.S.C  1354(a).  1421,  and  1423);  49  U.S.C 
106<g):  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.29(b). 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  be  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certiHcation  basis  for  the  AASI  Jetcruzer 
450  airplane: 

1.  Evaluation  of  Composite  Structure 

Instead  of  complying  with  $  23.572, 
and  in  addition  to  the  requirements  of 
§§  23.603  and  23.613,  airframe 
structure,  the  failure  of  which  would 
result  in  a  catastrophic  loss  of  the 
airplane  must  be  evaluated  to  damage 
tolerance  criteria  prescribed  in 
paragraphs  (a)  through  (i)  of  this  special 
condition,  unless  shown  to  be 
impractical.  In  cases  shown  to  be 
impractical,  the  aforementioned 
structure  must  be  evaluated  in 
accordance  with  the  criteria  of 
paragraphs  (a)  and  (j)  of  this  special 
condition.  Where  bonded  joints  are 
used,  the  structure  must  also  be 
evaluated  in  accordance  with  the 
residual  strength  criteria  in  paragraph 
(g)  of  this  special  condition. 

(a)  It  must  be  demonstrated  by  tests, 
or  by  analysis  supported  by  tests,  that 
the  structure  is  capable  of  carrying 
ultimate  load  with  impact  damage.  The 
level  of  impact  damage  considered  need 
not  be  more  than  the  established 
threshold  of  detectabiUty  considering 
the  inspection  procedures  employed. 

(b)  Tne  growth  rate  of  damage  that 
may  occur  from  fatigue,  corrosion, 
intrinsic  defects,  manufacturing  defects; 
e.g.,  bond  defects,  or  damage  from 
discrete  sources  imder  repeated  loads 
expected  in  service;  i.e.,  between  the 
time  at  which  damage  becomes  initially 
detectable  and  the  time  at  which  the 
extent  of  damage  reaches  the  value 
selected  by  the  applicant  for  residual 
strength  demonstration,  must  be 
established  by  test  or  by  analysis 
supoorted  by  tests. 

(cj  The  damage  growth,  between 
initial  detectabiUty  and  the  value 
selected  for  residual  strength 
demonstrations,  factored  to  obtain 
inspection  intervals,  must  permit 
development  of  an  inspection  program 


suitable  for  appUcation  by  operation 
and  maintenance  personnel 

(d)  Instructions  Tor  continued 
airworthiness  for  the  airframe  must  be 
established  consistent  with  the  results 
of  the  damage  tolerance  evaluations. 
Inspection  intervals  must  be  set  so  that 
after  the  damage  initially  becomes 
detectable  by  the  inspection  method 
specified,  the  damage  will  be  detected 
before  it  exceeds  the  extent  of  damage 
for  which  residual  strength  is 
demonstrated. 

(e)  Loads  S{>ectra,  load  tnmcation,  and 
the  locations  and  types  of  damage 
considered  in  the  damage  tolerance 
evaluations  must  be  documented  in  test 
proposals. 

(fj  The  structure  of  the  fuselage  must 
be  shown  by  residual  strength  tests,  or 
by  analysis  supported  by  residual 
strength  tests,  to  be  able  to  withstand 
critical  hmit  flight  loads,  considered  as 
ultimate  loads,  with  damage  consistent 
with  the  results  of  the  damage  tolerance 
evaluations. 

(g)  Instead  of  a  non-destructive 
inspection  techniques  that  assures 
ultimate  strength  of  each  bonded  joint, 
the  limit  load  capacity  of  each  bonded 
joint  critical  to  safe  flight  must  be 
substantiated  by  either  of  the  following 
methods  used  singly  or  in  combination: 

(1)  The  maximum  disbonds  of  each 
bonded  joint  consistent  with  the 
capability  to  withstand  the  loads  in 
paragraph  (f)  of  this  special  condition 
must  be  determined  by  analysis,  test,  or 
both.  Disbonds  of  each  bonded  joint 
greater  than  this  must  be  prevented  by 
design  features. 

(2)  Proof-testing  must  be  conducted 
on  each  production  article  that  will 
apply  the  critical  limit  design  load  to 
each  critical  bonded  joint. 

(h)  The  effects  of  material  variability 
and  environmental  conditions;  e.g., 
exposure  to  temperature,  humidity, 
erosion,  ultraviolet  radiation,  and/or 
chemicals,  on  the  strength  and 
durability  properties  of  the  composite 
materials  must  be  accounted  for  in  the 
damage  tolerance  evaluations  and  in  the 
residual  strength  tests. 

(i)  The  airplane  must  be  shown  by 
analysis  to  be  free  from  flutter  to  Vd 
with  the  extent  of  damage  for  which 
residual  strength  is  demonstrated. 

(j)  For  those  structures  where  the 
damage  tolerance  method  is  shown  to  be 
impractical,  the  strength  of  such 
structures  must  be  demonstrated  by 
tests,  or  analysis  supported  by  tests,  to 
be  able  to  withstand  the  repeated  loads 
of  variable  magnitude  exp>ected  in 
service.  Impact  damage  in  composite 
material  components  that  may  occur 
must  be  considered  in  the 
demonstration.  The  impact  damage 


level  considered  must  be  consistent 
with  detectability  by  the  insi}ection 
procedures  emplc^ed. 

2.  Protection  of  Electrical  and  Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

(a)  Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capability  of  these 
systems  to  perform  critical  functions  are 
not  adversely  affected  when  the  airplane 
is  exposed  to  high  intensity  radiated 
electromagnetic  fields  external  to  the 
airplane. 

(o)  For  the  purpose  of  this  special 
condition  a  critical  function  is  a 
function  whose  failure  would  contribute 
to  or  cause  a  failure  condition  that 
would  prevent  the  continued  safe  flight 
and  landing  of  the  airplane. 

Issued  in  Kansas  Gty,  Missouri,  on  May  4, 
1993. 

Barry  D.  Qenwnta, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  93-11481  Filed  5-13-93;  8:45  am) 
BILUNO  COOe  4«10-19-M 


14  CFR  Part  97 

[Docket  No.  27286;  Amdt  No.  1 546] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 
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1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  office  of  the 
region  in  which  the  aff^acted  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATXm  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFOMUTION:  TTiis 
amendment  to  part  97  of  the  Federal 
Aviation  RegiUations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Fhght  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  In  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
AviaUons  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  fonnat  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 


publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identincation  and  the  amendment 
number. 

TheRule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDCm  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  die  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  In  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  nave  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  In  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
pubUshed  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  die  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 


where  applicable,  that  good  cause  exists 
for  making  those  SIAPs  effective  in  less 
than  30  days. 

Conclusioa 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC.  on  May  7. 1993. 
Thomas  C  Acxardi. 
Director.  Fli^t  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me.  Part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  Is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Autfaoritjr:  49  U.S.C.  App.  1348. 1354(a). 
1421  and  1510-.  49  U.S.Q  106(g)  (revised  Pub. 
L  97-449,  January  12. 1983);  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  597.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  $  97.25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  foUows: 
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Effaciiv* 


04/23/93 

04/23/93 
04/23/93 
04/28/93 
04/28/93 
04/28/93 
04/29/93 
04/29/93 
0SA>4/93 
05A)4/93 
05/04/93 
05A)6/93 


NFDC  TRANSMrTTAL  LETTER 


State 


AK 

KS 
MO 

OH 
OH 
OH 
CA 
MN 
MN 
SC 
TX 
MN 


CHy 


Dodge  City  . 

Fulton  

Carrollton  .... 
Ravenna  ..... 
Ravenna  ..... 
Santa  Ana  . 

Foaaton 

Morria  

GreanviUe  ... 
SanAngelo, 
Morria 


Akpoft 

Batttai 

Dodge  City  Regional 

Elton/Hensiey  Memortai 

Carroll  County-Tolaon 

Portage  County 

Portage  County — 

John  Wayne-Orange  County 

Foaeton  Muni 

Morria  Muni  

Donaldson  Center 

Mathis  Field 

Monia  Muni 


FDCNo. 


FDC3/222S 

FDC  3/2218 
FDC  3/2215 
FDC  3/2285 
FDC  3/2286 
FDC  3/2287 
FDC  3/2301 
FDC  3/2295 
FDC  3/2370 
FDC3«363 
FDC  3/2367 
FDC  3/2394 


SlAP 


LOCA)ME  BC  RWY  36  AMDT 

4. 
VOR/DME  RWY  32  AMDT  3. 
NDB  RWY  5  AMDT  1A. 
VOR-^  ORIG. 
VOR-A  AMDT  4. 
RNAVRWY27AMDT1. 
LDA  RWY  19R  AMDT  1A. 
NDB  RWY  34  AMDT  3. 
VOR  RWY  14,  ORiG. 
ILS  RWY  4  AMDT  2. 
VOR  RWY  21  AMDT  14. 
VOR  RWY  32  AMDT4. 


[FR  Doc  93-11482  Filed  5-13-03;  8.45  am) 
HUMG  coot  4ai»-14-H 

14  CFR  Pwt  97 

[Docket  No.  27286;  Amdt  Na  1545] 

Standard  Inatrumant  Approach 
Procaduraa;  Mlacallanaoua 
Amendmanta 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instruments  fli^t  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference— epproved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

AOOflESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Indep)endence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affiacted  airport  is 
located;  or 


3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 
For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  {AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-«277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabUshes.  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 


depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAP'S.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
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necessary  to  keep  them  operationally 
cunent.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches, 
Weather. 

Issued  in  Washington,  IX!,  on  May  7. 1993. 
Thomas  C.  Accardi. 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps.  identified  as  follows: 

.  .  .Effective July 22.  1993 

Waterville.  ME.  Waterville  Robert 

Lafleur,  NDB  RWY  5,  Orig. 
Waterville,  ME.  Waterville  Robert 

Ufleur,  ILS  RWY  5.  Amdt.  1 
Beaufort.  NC.  Michael  J.  Smith  Field. 

LOC  RWY  26.  Orig. 
Alice.  TX.  Alice  Intl.  VOR-A.  Amdt.  13 
Alice.  TX.  Alice  Intl.  VOR  RWY  31. 

Amdt.  11 
Alice.  TX.  Alice  Intl.  LOC  RWY  31. 

Amdt.  5 
Abilene.  TX.  Abilene  Regional.  VOR-A. 

Amdt.  8 


Abilene.  TX.  Abilene  Regional.  VOR 

RWY  22.  Amdt.  3 
Abilene.  TX.  Abilene  Regional.  LOC  BC 

RWY  17L.  Amdt.  3 
Abilene.  TX.  Abilene  Regional.  NDB 

RWY  35R.  Amdt.  4 
Abilene.  TX.  Abilene  Regional.  ILS 

RWY  35R,  Amdt.  5 
Abilene.  TX.  Abilene  Regional. 

RADAR-1.  Amdt.  7 
Dumas.  TX.  Moore  County.  VOR/DME- 

A,  Amdt.  5 
Dumas.  TX.  Moore  County.  NDB  RWY 

1.  Amdt.  3 
Dumas.  TX.  Moore  County.  VOR/DME 

RNAVRWY19.  Amdt.  3 
Rockwall.  TX.  Rockwall  Muni.  VOR/ 

DME  RWY  16,  Amdt.  4 
Bryce  Canyon.  UT.  Bryce  Canyon.  VOR- 

A.  Amdt.  6.  CANCELLED 
Hoquiam.  WA.  Bowerman,  VOR  RWY  6, 

Amdt.  14 
Cody.  WY.  Yellowstone  Regional.  VOR- 

A.  Amdt.  7 
Newcastle.  WY.  VOR  RWY  31.  Amdt.  3 
Powell.  WY.  Powell  Muni.  NDB  RWY 

31.  Amdt.  1 
Worland.  WY.  Worland  Muni.  VOR 

RWY  16.  Amdt.  5 

.  .Effective June 24.  1993 

Boyne  Falls.  MI.  Boyne  Mountain. 

NDB-A.  Amdt.  5 
Boyne  Fails.  MI.  Boyne  Mountain.  VOR/ 

DME  RNAV-B.  Amdt.  2 
Keene.  NH.  Dillant-Hopkins.  VOR  RWY 

2.  Amdt.  11 
Manchester.  NH.  Manchester.  NDB 

RWY  6.  Orig. 
Portsmouth.  NH,  Pease  International 

Tradeport.  VOR  or  TACAN  RWY  16. 

Amdt.  1 
Rochester.  NH.  Skyhaven.  VOR-A. 

Amdt.  4.  CANCELLED 
Rochester.  NH,  Skyhaven.  VOR/DME-A. 

Orig. 
Rochester.  NH.  Skyhaven.  NDB-B,  Orig. 
Rochester,  NY.  Skyhaven.  NDB  RWY  33. 

Amdt.  3 
Dayton.  OH.  Dayton  General  Arpt 

South.  LOC  RWY  20.  Amdt.  4 
Dayton.  OH,  Dayton  General  Arpt 

South.  NDB  RWY  9.  Amdt.  7 
Gallipolis.  OH,  Gallia-Meigs  Regional, 

NDB-A.  Amdt.  2.  CANCELLED 
London,  OH.  Madison  County,  NDB 

RWY  8.  Amdt.  7 
Phillipsburg,  OH.  Phillipsburg.  VOR 

RWY  21.  Amdt.  3 
Warrenton.  VA.  Warrenton-Fauquier. 

VOR  RWY  14.  Amdt.  3 

.  .  .Effective May 27,  1993 

Fort  Collins.  CO,  Downtown  Fort 

Collins  Airpark.  VOR/DME-B,  Amdt. 

1 
Fort  Collins  (Loveland),  CO,  Fort 

Collins-Loveland  Muni.  VOR/DME-A, 

Amdt.  6 


Fort  Collins  (Loveland),  CO,  Fort 
Collins-Loveland  Muni,  NDB  RWY 
33.  Amdt.  4 

Fort  Collins  (Loveland),  CO.  Fort 
Collins-Loveland  Muni.  ILS  RWY  33. 
Amdt.  5 

Fort  Collins  (Loveland).  CO.  Fort 

Collins-Loveland  Muni.  VOR/DME 

RNAV  RWY  15.  Amdt.  4 
Fort  Collins  (Loveland).  CO,  Fort 

Collins-Loveland  Muni.  VOR/DME 

RNAV  RWY  33.  Amdt.  5 

Hyannis.  MA.  Barnstable  Muni- 
Boardman/Polando  Field.  VOR  RWY 
6.  Amdt.  6 

Hyannis.  MA.  Barnstable  Muni- 
Boardman/Polando  Field.  NDB  RWY 
24.  Amdt.  9 

Hyannis,  MA.  Barnstable  Muni- 
Boardman/Polando  Field,  ILS  RWY 
15.  Amdt.  2 

Hyannis.  MA,  Barnstable  Muni- 
Boardman/Polando  Field.  ILS  RWY 
24,  Amdt.  16 

Provincetown.  MA.  Provincetown  Muni. 
NDB-A.  Amdt.  8 

Provincetown.  MA.  Provincetown  Muni. 
NDB/DME  RWY  25.  Amdt.  3, 
CANCELLED 

Provincetown.  MA.  Provincetown  Muni, 
NDB  RWY  25.  Orig. 

Provincetown.  MA.  Provincetown  Muni. 
ILS  RWY  7.  Amdt.  5 

Minocqua/Woodruff.  WI.  Lakeland/ 
Noble  F.  Lee  Memorial  Field.  NDB 
RWY  18.  Amdt.  12 

Minocqua/Woodruff.  WI.  Lakeland/ 
Noble  F.  Lee  Memorial  Field.  NDB 
RWY  28.  Amdt.  11 

Minocqua/Woodruff.  WI,  Lakeland/ 
Noble  F.  Lee  Memorial  Field,  NDB 
RWY  36,  Amdt.  9 

Wausau.  WI.  Wausau  Muni.  NDB-B, 
Orig. 

.  .  .  Effective  May  3.  1993 

Phoenix.  AZ,  Phoenix  Sky  Harbor  Intl. 
ILS  RWY  26R.  Amdt.  1 

Effective  April  30.  1993 

Madera.  CA.  Madera  Muni.  VOR  RWY 
30,  Amdt.  9 

.  .  .Effective April 26,  1993 

Tucson.  AZ,  Ryan  Field,  NDB/DME 
RWY  6R.  Amdt.  1 

Tucson.  AZ,  Ryan  Field,  ILS  RWY  6R. 
Amdt.  5 

IFR  Doc.  93-11483  Filed  5-13-93;  8;45  am] 
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COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

17  CFR  Pert  1 

Domeetlc  Exchange-Traded 
Commodity  Optlone;  Recordkeeping 
Requirements 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action;  Final  rulemaking. 

SUMMARY:  The  Commodity  Futxires 
Trading  Commission  ("Commission")  is 
amending  Rule  1.37  by  deleting  the 
requirement  that  futures  commission 
merchants  ("FMCs").  introducing 
brokers  ("Bs").  and  clearing  members 
keep,  for  each  commodity  option 
account,  a  record  indicating  an 
occupational  code  and  a  symbol 
indicating  whether  an  option  customer 
is  commercial  or  non-commercial.  The 
requirement  that  this  information  be 
kept  was  included  in  the  Commission's 
rules  as  part  of  the  pilot  program  for 
domestic  exchange-traded  options.  In 
light  of  the  infrequent  use  of  this 
information,  especially  since  exchange 
trading  of  commodity  options  was  made 
permanent,  the  Commission  believes 
that  it  is  now  appropriate  to  delete  this 
recordkeeping  requirement. 
EFFECTIVE  DATE:  June  14, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
M.  Aichitzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  (202)  254- 
6990. 

SUPPt^MENTARY  INFORMATION: 
Commission  Rule  1.37  generally 
requires  that  certain  information  be  kept 
by  FCMs.  IBs  and  clearing  members 
concerning  commodity  futures  and 
option  accounts.  Among  the  information 
which  must  be  maintained  is  the  name 
and  address  of  the  person  for  whom  a 
commodity  futures  or  option  account  is 
carried,  the  principal  occupation  or 
business  of  that  person,  and  the  name  of 
any  other  person  guaranteeing  the 
account  or  exercising  trading  control  of 
the  account.  For  commodity  options 
accounts,  information  must  also  be  kept 
showing  the  name  of  the  person  who 
has  solicited  the  account  and  is 
responsible  for  it,  an  occupational  code, 
from  a  list  promulgated  by  the 
Commission,  and  a  symbol  identifying 
the  option  customer  as  a  commercial  or 
non-commerdal  for  each  opticm 
position  carried.  17  CFR  1.37(a). 

The  Commission,  on  March  17, 1993, 
proposed  to  delete  from  Rule  1.37  the 
requirements  that  the  appropriate 
occupational  code  and  a  symbol 
indicating  whether  the  option  customer 


is  a  commercial  or  noncommercial  be 
included  in  the  permanent  records  of 
the  FCM,  IB  and  member  of  a  contract 
market.  58  FR 14348.  The  Commission 
also  proposed  a  technical  amendment 
clari^ing  that  an  account  numbering  or 
other  coding  system  will  satisfy  the 
requirement  that  the  records  kept  by 
FQ^s,  IBs,  and  members  of  a  contract 
market  show  the  name  of  the  person 
who  has  solicited  and  is  responsible  for 
each  option  customer's  account. 

In  proposing  to  delete  the 
occupational  code  requirement,  the 
Commission  reasoned  that,  in  light  of 
the  infrequent  use  of  such  information, 
the  cost  of  requiring  continued 
compliance  with  this  requirement, 
which  is  applicable  only  to  options 
positions,  outweighed  the  benefit  of  the 
rule.  As  the  Commission  noted. 

lt|he  requirement  that  option  accounts  be 
identified  by  occupational  code  and  that  they 
be  identified  by  code  as  conunercial/non- 
conunercial  was  added  as  part  of  the  pilot 
program  for  the  introduction  of  exchange- 
traded  options.  At  the  outset  of  the  program, 
the  Commission  anticipated  that  it  would 
make  several  market-wide  surveys  to 
ascertain  the  nature  of  option  market 
participants  •  *  *.  This  provision  was 
retainml  at  the  tennination  of  the  pilot  option 
program  in  light  of  the  CommiMion's 
intention  to  collect  future  survey  information 
in  machine-readable  form  *  •  *  [and  to) 
provide  a  relatively  cost -efficient  means  to 
conduct  such  surveys. 

Since  the  tennination  of  the  pilot  option 
program,  however,  such  market-wide  surveys 
have  been  rare  *  *  *. 

SO  FR  14348  (citations  omitted). 
The  Commission  received  two 
comments:  both  supporting  the 
proposed  deletion.  One  commenter,  the 
National  Futures  Association,  stated 

that  it: 

* 

Strongly  supports  the  proposed  deletion  of 
the  above-referenced  requirements  •  •  •  and 
believes  that  the  elimination  of  these 
requirements  would  not  adversely  affect 
systems  currently  in  place  to  provide 
customer  protection  with  respect  to 
supervising  option  sales  practices. 

Moreover,  as  noted  by  the 
Commission  in  its  Notice  of  Proposed 
Rulemaking,  the  Commission  retains  the 
authority  to  issue  special  calls  for  this 
information  under  Commission  rule 
21.02, 17  CFR  21.02.  Accordingly,  the 
Commission  will  continue  to  update 
and  publish  its  list  of  occupational 
codes  as  an  aid  to  those  FC^is  wishing 
to  maintain  this  information  in  their 
permanent  records,  based  upon  their 
assessment  that  the  cost  and  disruption 
of  manually  compiling  this  information 
if  the  Commission,  in  the  future,  were 
to  issue  a  special  call,  or  if  similar 
information  were  required  for  other 


purposes,*  outweighs  the  cost  to  it  of 
maintaining  current,  automated 
systems.' 

Based  upon  the  above,  the 
Commission  is  deleting  the  requirement 
that  FCMs,  IBs,  and  clearing  members 
keep,  for  each  commodity  option 
account,  a  record  indicating  an 
occupational  code  and  a  symbol 
indicating  whether  an  option  customer 
is  commercial  or  non-commercial. 
Finally,  the  Commission  is  adopting,  as 
proposed,  the  technical  amendment 
clarifying  that  an  account  numbering  or 
other  coding  system  will  satisfy  the 
requirement  that  the  records  kept  by 
FCMs,  IBs,  6md  members  of  a  contract 
market  show  the  name  of  the  p)erson 
who  has  soUcited  and  is  responsible  for 
each  option  customer's  account.  The 
Commission  believes  that  identification 
of  individuals  who  have  solicited  and 
are  responsible  for  option  accounts  in 
this  manner  is  consistent  with  routine 
business  practices. 

Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  these  rules  on  small 
entities.  The  Commission  has 
previously  determined  that  "FCMs"  and 
similar  entities  are  not  "small  entities" 
for  purposes  of  the  RFA.  47  FR  18618 
(April  30, 1982).  These  proposed  rules 
modify  certain  recordkeeping 
requirements  for  FCMs,  IBs  and 
members  of  contract  markets.  The 
proposed  amendment  does  not  impose 
any  additional  burdens,  but  rather, 
alleviates  already  existing  obligations. 
Accordingly,  if  promulgated,  these  rules 
would  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Moreover,  the  Commission 
particularly  invited  comments  from  any 
firms  or  other  persons  which  believe 
that  the  promulgation  of  these  proposed 
rule  amendments  might  have  a 
significant  economic  impact  upon  their 
activities.  None  were  received. 

For  the  above  reasons,  and  pursuant 
to  section  3(a)  of  the  RFA,  5  U.S.C. 
605(b),  the  Acting  Chairman,  on  behalf 
of  the  Commission,  hereby  certifies  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


'  In  this  ngard,  the  exchanges  and  the  National 
Futures  Assodadoo  audit  progranu  may  make  use 
of  this  infonnation  in  identifying  "raUil"  accounts 
as  port  of  scope-tetting  for  an  audit. 

>  The  last  update  of  the  li«t  of  occupational  code* 
was  putUiahed  by  the  CoouniMlon  in  the  Federal 
r  on  September  4, 1992.  57  FR  40645. 


IMI 
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B.  Paperwork  Reduction  Act 


28501 


The  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq..  ("PRA") 
imposes  certain  requirements  on 
Federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA.  In 
compliance  with  the  Act  the 
Commission  has  submitted  these 
amended  rules  and  their  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budcet 
("OMB"). 

The  burden  associated  with  this  entire 
collection,  including  the  amended  Rule, 
is  as  follows: 

Average  Burden  Hours  Per  Response: 
122.5 

Number  of  Respondents:  489 

Frequency  of  Response:  On  occasion 

The  burden  associated  with  this 
specific  rule  is  as  follows: 

Average  Burden  Hours  per  Response: 

10.00 

Number  of  Respondents:  18Q 
Frequency  of  Response:  On  occasion 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  this  amended  rule  should  contact 
Gary  Waxman.  Office  of  Management 
and  Budget,  room  3228.  NEOB. 
Washington.  DC  20503.  (202)  395-7340. 
Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
Joe  F.  Mink.  CFTC  Clearance  Officer. 
2033  K  St..  NW..  Washington.  DC  20581 
(202) 254-9735. 

List  of  Subjects  in  17  CTR  Part  1 

Commodity  options.  Reporting 
requirements.  Recordkeeping. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  4c.  4g,  and  Ba  of  the 
Act.  7  U.S.C  6c.  6g,  and  12a  (1988),  the 
Commission  hereby  amends  chapter  I  of 
title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODfTY  EXCHANGE 
ACT 


1.  The  authority  citation  for  part  1 
continues  to  read  as  foiiows.- 

AudMrity:  7  U.S.C.  2.  4. 4a.  6. 6a,  6b.  6c. 
6d,  6e.  6f.  6g,  6h.  61. 6|.  6k.  61. 6m.  6n.  60. 
7.  7a.  9. 12, 12a,  12c.  13»-1.  13ih2.  16. 19. 
21. 23  and  24,  unless  odwrwisa  noted. 

2.  Section  1.37  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 


f1-37    Cuatomar's  or  option  cuatomw's 
nam*,  addrasa,  and  occupation  racordad; 
racord  of  guarantor  or  controllar  of 
account 

(a)  Each  futures  commission 
merchant,  introducing  broker,  and 
member  of  a  contract  market  shall  keep 
a  record  in  permanent  form  which  shall 
show  for  each  commodity  futures  or 
option  account  carried  or  introduced  by 
it  the  true  name  and  address  of  the 
person  for  whom  such  account  is 
carried  or  introduced  and  the  principal 
occupation  or  business  of  such  person 
as  well  as  the  name  of  any  other  person 
guaranteeing  such  account  or  exercising 
any  trading  control  with  respect  to  such 
account.  For  each  such  commodity 
option  account,  the  records  kept  by  such 
futures  commission  merchant, 
introducing  broker,  and  member  of  a 
contract  market  must  also  show  the 
name  of  the  person  who  has  solicited 
and  is  responsible  for  each  option 
customer's  account  or  assign  account 
numbers  in  such  a  manner  to  identify 
that  person. 

Issued  in  Washington,  DC.  this  10th  day  of 
May.  1993.  by  the  Commodity  Futures 
Trading  Commission. 
}«an  A.  Webb. 

Secretary  of  the  Commission. 
(PR  Doc.  93-11551  Filed  5-13-93;  8:45  am| 
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EFFECnVE  DATE:  June  14. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
James  A.  Quinn.  (202)  622-3060  (not  a 
toll-free  number). 

SUPPLEIIEKTARY  INFORMATION: 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Service 

26  CFR  Part  301 

rTD8475J 

BIN  154S-AQ46 

Continuity  of  Life— UmJted 
Partnershipa 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  TTiis  document  contains  final 
regulations  that  amend  the  regulations 
under  section  7701  of  the  Internal 
Revenue  Code  relating  to  tlie 
classification  of  organizations  for  tax 
purposes.  The  final  regulations  clarify 
the  rule  in  the  regulations  regarding  the 
characteristic  of  continuity  of  Ufe  of  a 
limited  partnership.  The  final 
regulations  provide  that  a  limited 
partnership  lacks  continuity  of  life  if 
upon  an  event  of  withdrawal  of  a 
general  partner  fixim  the  partnership  a 
dissolution  of  the  partnership  may  be 
avoided  by  at  least  a  majority  in  interest 
of  the  remaining  paitnars  agreeing  to 
continue  the  partnership. 


Backgroimd 

This  document  contains  final 
regulations  that  amend  part  301  of  title 
26  of  the  Code  of  Federal  Regulations. 
The  final  regulations  clarify  the  rule  in 
26  CFR  301.7701-2(b)(l)  regarding  the 
characteristic  of  continuity  of  life  of  a 
limited  partnership. 

On  July  22. 1992.  a  notice  of  proposed 
rulemaking  amending  the  regulations 
under  section  7701  of  the  Internal 
Revenue  Code  (Code)  relating  to  the 
classification  of  organizations  for  tax 
purposes  was  published  in  the  Federal 
Register  (57  FR  32472).  No  public 
hearing  on  the  proposed  amendments 
was  requested,  and  accordingly  none 
was  held.  Six  comments  to  the  proposed 
regulations  were  received.  These 
comments  are  discussed  below. 

Efifectiva  Dates 

These  final  regulations  are  applicable 
to  taxable  years  beginning  on  or  after 
June  14, 1993.  However,  a  taxpayer  may 
apply  the  regulations  for  taxable  years 
beginning  before  June  14. 1993. 

Explanation  of  Provisions  and 
Comments 

For  an  explanation  of  the  amendment 
to  the  regulations,  see  the  notice  of 
proposed  rulemaking  published  July  22, 

1992.  The  final  regulations  adopt  the 
proposed  amendment  without  change, 
except  for  the  change  in  the  eRiective 
date  allowing  a  taxpayer  fo  apply  the 
regulations  for  taxable  years  beginning 
before  June  14. 1993.  One  commenUtor 
suggested  that  rather  than  conforming 
the  citation  to  Glensder  Textile  Co.  v. 
Commissioner.  46  B.T.A.  176  (1942). 
acq..  1942-1  C.B.  8.,  the  citation  be 
deleted  because  the  commentator  felt 
that  the  case  does  not  support  the 
change  to  the  regulations.  The  final 
regulations  retain  the  citation  to 
Glensder  Textile  because  the  Service 
interprets  the  case  as  standing  for  the 
proposition  that  the  contingent 
continuity  of  existence  of  a  limited 
partnership,  as  opposed  to  the  chartered 
life  of  a  corporation,  causes  a  limited 
partnersiiip  to  lack  continuity  of  hfa. 
The  requirement  tiiat  a  majority  in 
interest  of  the  partners  must  agree  to 
continue  the  partnership  upon  an  event 
of  withdrawal  of  a  general  partner  in 
order  to  prevent  its  dissolution  is  a 
meaningful  contingency. 

Commentators  also  requested  a 
number  of  clarifications  to  the 
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regulations.  A  commentator  requested 
that  the  regulations  be  clarified  to  state 
that  the  regulations  apply  to  any 
unincorporated  organization,  not  simply 
to  limited  partnerships.  A  commentator 
requested  that  a  reference  be  made  to 
limited  liability  companies  in  the 
regulations.  Commentators  also 
requested  that  the  rule  in  the  regulations 
be  clarified  to  state  that  it  applies  to  any 
one  or  more  of  the  events  of  withdrawal 
of  a  member.  Thus,  if  only  one  event  of 
withdrawal  causes  a  dissolution,  for 
example  bankruptcy,  the  limited 
partnership  will  lade  continuity  of  life. 
A  commentator  requested  that  the 
regulations  be  clarified  to  indicate  that 
an  organization  will  lack  continuity  of 
life  if  a  dissolution  occurs  upon  an 
event  of  withdrawal  of  any  member,  and 
that  "any"  does  not  mean  "each."  A 
commentator  requested  that  the 
regulations  be  clarified  to  indicate  that 
unanimous  agreement  of  the  general 
partners  is  not  required  to  continue  the 
partnership  in  order  for  a  limited 
partnership  to  lack  continuity  of  life. 

Reflecting  the  limited  approach 
described  in  the  preamble  to  the  notice 
of  proposed  rulemaking,  the  final 
regulations  have  not  been  amended  in 
response  to  the  comments  set  forth  in 
the  preceding  paragraph.  Although  the 
requested  clarifications  submitted  by 
the  commentators  may  have  merit,  their 
concerns  have  been  addressed  to  a 
significant  degree  in  other  published 
guidance  or  will  be  considered  for 
future  public  guidance.  See,  for 
example,  Rev.  Rul.  93-4, 1993-3  I.R.B. 
5,  modifying  and  suf>erseding  Rev.  Rul. 
77-214,  1977-1  C.B.  408,  (classifying  a 
German  Gesellschait  mit  beschrankter 
Haftung  (GmbH)  as  an  association 
taxable  as  a  corporation  under 
§301.7701-2  of  the  regulations);  Rev. 
Rul.  88-76, 1988-2  C.B.  360  (classifying 
a  Wyoming  limited  liability  company  as 
a  partnership  for  federal  tax  purposes 
under  §  301.7701-2);  Rev.  Rul.  93-5. 
1993-3  I.R.B.  6  (classifying  a  Virginia 
limited  liability  company  as  a 
partnership  for  federal  tax  purposes 
under  §301.7701-2);  Rev.  Rul.  93-6, 
1993-3  I.R.B.  8  (classifying  a  Colorado 
Umited  liability  comp>any  as  a 
partnership  for  federal  tax  purposes 
under  §301.7701-2);  and  Rev.  Proc.  92- 
35, 1992-1  C.B.  790  (indicating  that  the 
Service  will  not  take  the  position  that  a 
Umited  partnership  has  the  corporate 
characteristic  of  continuity  of  life  if 
under  local  law  and  the  partnership 
agreement  the  bankruptcy  or  removal  of 
a  general  partner  of  a  limited 
partnership  causes  a  dissolution  of  the 
partnership  unless  the  remaining 
general  partners  or  at  least  a  majority  in 


interest  of  the  remaining  general 
partnere  agree  to  continue  the 
partnership). 

Special  Analjrses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedures  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
these  regulations  have  been  submitted 
to  the  C^ef  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  James  A.  Quinn  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
Internal  Revenue  Service.  However, 
personnel  fitim  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjecte  in  26  CFR  Port  301 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  Child 
support.  Continental  shelf.  Courts, 
Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes,  Income  taxes, 
Investigations,  Law  enforcement,  Oil 
pollution,  Penalties,  Pensions, 
Reporting  and  recordkeeping 
requirements,  Statistics,  Taxes. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  3C1  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Par.  2.  Section  301.7701-2  is 
amended  as  follows: 

1.  Two  sentences  are  added  at  the  end 
of  paragraph  (a)(4). 

2.  The  third  and  fourth  sentences  of 
paragraph  (b)(1)  are  revised. 

3.  The  added  and  revised  provisions 
read  as  follows: 


(4)  •  •  *  The  third  sentence  of 
paragraph  (b)(1)  of  this  section  is 
applicable  to  taxable  years  beginning  on 
or  after  June  14, 1993.  However,  a 
taxpayer  may  apply  the  third  sentence 
of  paragraph  (b)(1)  of  this  section  for 
taxable  yeara  beginning  before  June  14, 
1993. 


1301.7701-2 
(a)'  •  • 


Aoooclationa. 


(b)*  •  "{l)*  •  •  If  the  death, 
insanity,  bankruptcy,  retirement, 
resignation,  expulsion,  or  other  event  of 
withdrawal  of  a  general  partner  of  a 
limited  partnership  causes  a  dissolution 
of  the  partnership,  continuity  of  life 
does  not  exist;  furthermore,  continuity 
of  life  does  not  exist  notwithstanding 
the  fact  that  a  dissolution  of  the  limited 
partnership  may  be  avoided,  upon  such 
an  event  of  withdrawal  of  a  general 
partner,  by  the  remaining  general 
partnera  agreeing  to  continue  the 
partnerehip  or  by  at  least  a  majority  in 
interest  of  the  remaining  partners 
agreeing  to  continue  the  partnership. 
See  Glensder  Textile  Co.  v. 
Commissioner,  46  B.T.A.  176  (1942). 
acq..  1942-1  C.B.  8. 
•        •        *        *        • 

Michael  P.  Dolon. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  April  16, 1993. 
lamea  Fielda. 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  93-11267  Piled  5-13-93;  8:45  am] 
MUJNQ  COOC  4t3a-01-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal- 
Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Seouity 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
Interest  rates  to  be  used  in  any  valuation 
performed  as  of  a  valuation  date  within 
that  calendar  month.  On  or  about  the 
fifteenth  of  each  month,  the  PBGC 
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publishes  a  new  entry  in  the  table  for 
the  following  month,  whether  or  not  the 
rates  are  changing.  TTiis  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  June  1993. 
EFFECTIVE  DATE:  June  1. 1993. 
FOR  FimTHCR  mFOnMA-nON  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500).  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street.  NW..  Washington.  DC  20006; 
202-77B-8820  (202-778-1958  forTTY 
and  TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  MFORMATION:  The  PBGC 
finds  that  notice  of  and  public  comment 
on  this  amendment  woiUd  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  Interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 


interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
begiiming  of  the  period  to  which  they 
apply.  (See  5  U.S.C.  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  aroendinent  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  or  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


List  ofSubjecU  in  29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI 
of  title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302{b)(.1). 
1399(c)(lKD).  and  144:(b)(l). 

2.  In  §2676.15.  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rales  the  new  entries  to 
read  as  follows: 

§2676.15    Intarast 


(c)  Interest  rates. 


For  vaJuatJon 
dates  occurring  in 


The  values  for  Ik 


the  monttv-         I.         b  »j  i*         I,         U  h  i. 


'ii  'i]  <n  ii4  ii]        i. 


June  1993 M    .05675    .0575    .05625     055    .05375    .05375    .05375    .05375    .05375     0525     0525    .0525    .0525     0525     05 


Issued  at  Washington.  DC,  on  this  10th  day 
of  May  1993. 

Martin  SUte, 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

IFR  Doc.  93-11455  Filed  5-13-93;  8:45  am) 

BIUJNQ  CODE  770S-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  th«  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  InternationaJ  Regulations  for 
Preventing  CoNlsions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  VELLA  GULF 
(CG  72)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  hilly  with 


certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  March  9. 1993. 
FOfl  FURTHER  INRMMATXM  CONTACT: 
Captain  R.R.  Rossi.  JAGC.  U.S.  Navy. 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General.  Navy  Department. 
200  Stovall  Street.  Alexandria.  VA 
22332-2400.  Telephone  number:  (703) 
325-9744, 

SUPPt^MENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  VELLA  GULF  (CG  72)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fiilly  with  72  COLREGS.  Annex 
I.  section  3(a).  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights. 


without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Judge 
Advocate  General  of  the  Nav>-  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701.  that  publication  of  this  amendriient 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety.  Navigation  (Water). 
Vessels. 

PART  706— {AMENDEDJ 

Accordingly.  32  CFR  part  70G  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  8  706.2  is  amended  by 
adding  the  following  vessel: 
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Table  Five 

Vessel 

NumtMr 

Masthead  lights  not 
over  a»  other  lights 

end  obstructions. 

Annex  1,  sec.  2(f) 

Forward  masthead 
light  not  In  forward 

quarter  of  ship. 
Arv>ex  1,  sec.  3<a) 

After  meslhead  IgM 
less  than  Vb  shifTs 
length  aft  of  forward 

masthead  Hght 
Annex  1,  sec.  (3)<a) 

Percentage  horizontal 
separation  attained 

USS  VeUa  Gulf 

CQ  72  

N/A 

X  

X  

38 

Dated:  March  9. 1993. 
WX.  Schachle.  |r.. 

Rear  Admiral,  JAGC,  U.S.  Navy.  Acting  Judge 
Ativocate  General. 
|FR  Doc.  93-9970  Filed  5-13-93;  8:45  am) 

BIUMOCOOC  M10-AE-H 


32  CFR  Fart  706 

Certlflcatlone  and  Exemptiona  Under 
the  International  Regulatlona  for 
Preventing  Colliaions  at  Sea,  1972; 
Amerxlment 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 


kRY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  GLADIATOR 
(MCM  11)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  mine  countermeasures 


ship.  The  intended  effect  of  this  rule  is 
to  warn  mariners  in  waters  where  72 
COLREGS  apply. 

EFFECTIVE  DATE:  March  9, 1993. 
FOR  FUfrrHER  INFORMATION  CONTACT: 
Captain  R.R.  Rossi,  JAGC,  U.S.  Navy, 
Admiralty  Counsel.  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alex..  VA  22332- 
2400,  Telephone  number:  (703)  325- 
9744. 

8UPf>L£MENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Dep>artment  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  GLADIATOR  (MCM  11)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS.  Annex 
1,  section  3(a),  pertaining  to  the 
placement  of  the  after  masthead  light 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  Navy  ship.  The  Judge 


Advocate  General  of  the  Navy  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701.  that  pubhcation  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  uimecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjecto  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  part  706  is 
amended  as  follows:  

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
adding  the  following  vessel: 


Table  Five 

Vessel 

Number 

Masthead  lights  not 
over  sN  other  lights 

and  obstaictions. 

Annex  1  sec.  2(f) 

Forward  mastf>ead 

light  not  in  forward 

quarter  of  ship  Annex 

1  sec.  3(a) 

After  masthead  light 

less  than  '/?  ship's 

length  aft  of  forward 

nvisthead  bght  Arv>ex 

1,  sec.  3<a) 

Percentage  horizontal 
separation  attained 

USS  Gladiator  

MCM  11  

X  

64 

Dated  March  9. 1993. 

Approved: 
WX.  Schachte,  )r.. 

Rear  Admiral,  JAGC,  U.S.  Navy,  Acting  Judge 
Advocate  General. 
(PR  Doc  93-9971  Filed  5-13-93;  8:45  am] 

ilUJNO  COM  St10-At-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part*  617. 624, 625, 626, 627, 
636,  and  648 

Ramoval  of  Regulations 
AGENCY:  Department  of  Education. 


ACTION:  Final  regulations. 


SUMMARY:  The  Secretary  amends  the 
Code  of  Federal  Regulations  (CFR)  to 
remove  unnecessary  and  obsolete 
regulations.  As  a  result  of  changes  made 
by  the  recently  enacted  Higher 
Education  Amendments  of  1992,  these 
regulations  have  been  superseded.  The 
Secretary  takes  this  action  to  remove 
regulations  that  are  no  longer  needed 
from  the  CFR. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 


you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  docimnent  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFQRMATKM  CONTACT: 
Kenneth  C  Depew,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
room  5125.  FOB-6,  Washington.  DC 
20202-2241.  Telephone:  (202)  401- 
2884.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-6339  (in  the  Washington,  DC  202 
area  code,  telephone  708-0300)  between 
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8  a.m.  and  8  p.m..  Eastern  time.  Monday 
through  Friday. 

SUPPLEMENTARY  MFORMATION:  These 
regulations  implement  changes  made  by 
the  Higher  Education  Amendments  of 
1992.  which  made  certain  regulations 
unnecessary  and  obsolete.  To  the  extent 
that  new  regulations  are  needed  to 
implement  this  legislation,  they  will  be 
issued  separately  from  this  document. 

Except  for  subpart  E.  part  617 
(Financial  Assistance  for  Construction, 
Reconstruction,  or  Renovation  of  Higher 
Education  Facilities)  has  been 
superseded  by  the  Higher  Education 
Amendments  of  1992.  Public  Law  102- 
325,  enacted  July  23. 1992.  Subparts  A. 
B,  and  D  of  Fart  617  are  removed  and 
reserved. 

Part  624  (Institutional  Aid  Programs- 
General  Provisions)  contains  general 
provisions  regulations  for  certain 
programs  that  have  been  superseded  or 
repealed.  Part  624  is  removed. 

Part  625  (Strengthening  Program) 
contains  regulations  that  were 
superseded  by  publication  of  the  current 
program  regulations  in  34  CFR  part  607 
(Strengthening  Institutions  Program)  on 
August  14. 1987  (52  FR  30529).  Part  625 
is  now  removed. 

Part  626  (Special  Needs  Program)  and 
part  627  (Challenge  Grant  Programs) 
contain  regulations  for  programs  that 
have  been  repealed  and  for  which  the 
grants  have  expired.  Parts  626  and  627 
are  removed. 

Authority  for  part  636  (Supplemental 
Funds  Program  for  Cooperative 
Education),  previously  in  42  U.S.C. 
2752(d),  no  longer  exists.  Part  636  is 
removed. 

Part  648  (Institutional  Grants  for 
Graduate  and  Professional  Study)  was 
previously  superseded  by  the  Higher 
Education  Amendments  of  1986.  Public 
Law  99-498,  enacted  October  17, 1986. 
Part  648  is  removed. 

Waiver  of  PropoMd  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)), 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  these 
amendments  merely  implement 
congressional ly  mandated  statutory 
changes  and  do  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined,  pursuant  to  5 
use.  S53(b)(B),  that  public  comment 
on  the  regulations  is  unnecessary  and 
contrary  to  the  pubUc  interest. 


Executive  Order  12291 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Paperwork  Reduction  Act  of  1980 

The  regulations  have  been  examined 
under  the  Paperwork  Reduction  Act  of 
1980  and  have  been  found  to  contain  no 
information  collection  requirements. 

Assessment  of  Educational  Impact 

Based  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States, 

ListofSubiecta 

34  CFR  Part  617 

Colleges  and  universities.  Educational 
facilities.  Grant  programs— education. 
Loan  programs— education. 

34  CFR  Part  624 

Colleges  and  universities.  Grant 
programs— education. 

34  CFR  Part  625 

Colleges  and  universities.  Grant 
programs— education.  Management. 

34  CFR  Part  626 

Colleges  and  universities,  Grant 
programs — education,  Management. 

34  CFR  Part  627 

Colleges  and  universities.  Grant 
programs — education. 

34  CFR  Part  636 

Colleges  and  universities.  Cooperative 
education.  Grant  programs— education. 
Student  aid. 

34  CFR  Part  648 

Colleges  and  universities.  Grant 
programs— education.  Scholarships  and 
fellowships,  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
numbers  do  not  apply.) 

Dated:  May  7, 1993. 
Richard  W.  Riley. 
Secntary  of  Education. 


PART  617— FINANCIAL  ASSISTANCE 
FOR  CONSTRUCTION, 
RECONSTRUCTION.  OR  RENOVATION 
OF  HIGHER  EDUCATION  FACIUTIES 

1.  The  authority  citation  for  part  617 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1132a  et  seq .  unless 
otherwise  Doted. 

2.  Subparts  A,  B,  and  D  are  removed 
and  reserved. 

PART  624— INSTITUTIONAL  AID 
PROGRAMS— GENERAL  PROVISIONS 

3.  Part  624  is  removed. 

PART  625— STRENGTHENING 
PROGRAM 

4.  Part  625  is  removed. 

PART  626— SPECIAL  NEEDS 
PROGRAM 

5.  Part  626  is  removed. 

PART  627— CHALLENGE  GRANT 
PROGRAM 

6.  Part  627  is  removed. 

I 
PART  63&-SUPPLEMENTAL  FUNDS 
PROGRAM  FOR  COOPERATIVE 
EDUCATION 

7.  Part  636  is  removed. 

PART  64»-INSTrrUTIONAL  GRANTS 
FOR  GRADUATE  AND  PROFESSIONAL 
STUDY 

8.  Part  648  is  removed. 

|FR  Doc.  93-11453  Filed  5-13-93;  8:45  am) 

BiUJNO  CODC  4000-01-U 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

Golden  Gate  NaUonal  Recreational 
Area  Designated  Bicycle  Routes 

AGENCY:  National  Park  Service,  Interior. 
ACTXM:  Correction  to  preamble  of  final 
regulations. 


The  Secretary  amends  parts  617, 624, 
625.  626.  627. 636.  and  648  of  title  34 
of  the  Code  of  Federal  Regulations  as 
follows: 


summary:  This  document  makes 
corrections  to  the  "Background"  section 
of  the  preamble  to  the  final  regulation 
regarding  designated  bicycle  routes 
within  Golden  Gate  National  Recreation 
Area,  published  in  the  Federal  Register 
on  December  11, 1992  (57  FR  58711). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gil  Soper,  Chief  Ranger,  Golden  Gate 
National  Recreation  Area.  San 
Francisco,  CA  94123,  Telephone:  (415) 
556-4283. 
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supfUMCirr  ANY  mfohmatkm: 
Background 

Oa  January  29, 1992,  proposed  rules 
regarding  designated  bicycle  routes 
within  the  Golden  Gate  National 
Recreation  Area  were  publiibad  in  the 
Federal  R^er  (57  FR  3392).  After 
consideration  of  public  conunents,  the 
final  regulation  was  published  in  the 
Federal  Register  on  December  11, 1992 
(57  FR  58711).  In  both  the  proposed  and 
final  rulemaking  documents,  the 
location  description  of  the  Alta  Avenue 
trail,  designated  as  open  to  bicycle  use 
in  the  "Supplementary  Information" 
section  of  the  rule,  was  incorrect.  This 
notice  corrects  the  location  description 
of  this  trail,  found  on  page  58712, 
middle  column,  of  the  December  11. 
1992  issue  of  the  Federal  Register,  from 
"Alta  Avenue  between  Wolf  Back  Ridge 
Road  and  Marin  City",  to  "Alto  Avenue 
between  Bobcat  Trail  and  Marin  City." 

This  correction  neither  changes  the 
total  of  46.9  miles  of  trail  currently 
designated  as  opened  to  bicycle  use,  and 
published  on  page  58712  of  the 
preamble  to  the  final  regulation,  nor 
changes  the  location  of  designated  trails 
as  marked  on  the  maps  in  the  Trail  Use 
Designation  Plut  an  hie  in  the  office  of 
the  Superintendent.  In  addition,  this 
correction  does  not  affect  the  final 
regulatory  text,  and  neither  increases 
nor  «Hmini«h«w  the  superintandeot't 
authority  to  designate  routes  on  which 
bicycle  use  is  permitted,  pursuant  to  36 
CFR  7.97.  Designation  of  this  open  trail 
by  the  superintmident  shall  be 
accomplished  pursuant  to  36  CFR 
7.97(c)  of  the  final  regulalioo.  aa 
pubUshed  at  57  FR  58716. 

Dated:  April  30, 1993. 
)oha  H.  Davk, 

-  Associate  Director,  Operations. 
[FR  Doc.  93-11522  Filed  5-13-93;  8:45  am] 
MiJNQ  COOC  43ie-7«-M 


EFFECTIVE  DATE:  This  rule  ia  ^active  on 
May  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT 
Mary  Ann  Pabnos  or  Nancy  Allard  on 
202-501-5110. 

SUPPt-EMENTARY  MFORMATION:  This  rule 
is  being  promulgated  as  a  final  rule 
without  a  prior  notice  of  proposed 
rulemaking  as  allowed  by  section 
553(b)(A)  of  the  Administrative 
Procedures  Act  for  rules  p)ertaining 
solely  to  agency  organization. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
entities. 

Liat  orSubjecta  ia  36  CFR  PaH  1232 

Archives  and  records. 

For  the  reason  set  forth  in  the    

preamble,  NARA  is  amending  36  CFR 
part  1232  to  read  as  follows: 

PART  1232— AUDIOVISUAL  RECORDS 
MANAGEMENT 

1.  The  authority  citation  for  part  1232 
continues  to  read  aa  follows: 

Authority:  44  U.S.C.  2904  and  3101. 

I1232.S    (AiMndad) 

2.  In  §  1232.6,  in  th«  first  sentancsv 
remove  "(NAC)"  and,  wherever  else 
they  appear  in  the  section,  remove  the 
titles  "National  Audiovisual  Center", 
"NAC".  and  "Center's"  and  add.  in  their 
place,  the  title  'Multimedia  and 
Publications  Distribution  Division",  the 
title  "the  Multimedia  and  Publications 
Distribution  Division",  and  "Division's" 
respectively. 

Dated:  May  10, 1993. 
Trudy  Huskunp  Peteraon, 
Acting  Archivist  of  the  United  States. 
(PR  Doc  93-11510  Filed  5-13-93;  8:45  ami 
■HXMO  COOe  781S-01-P 


NATIONAL  ARCHIVES  ANO  RECORDS 
ADMINISTRATION 

36  CFR  Part  1232 
RIN  3095-AA1S 

Audlovlaual  Record*  Menagement 

AOBCV:  National  Archives  and  Records 

Administration. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  corrects  the 
title  of  the  National  Audiovisual  Center 
in  36  CFR  1232.6  to  the  Multimedia  and 
Publications  Distribution  Division  to 
reflect  •  reorganization.  No  substantiva 
changes  are  made  to  the  section. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 
[FRL-46S6--t) 

Hazardoua  Waste  Manageroewt 
System:  Land  DIspoaal  Raatrictlona; 
Renewal  of  the  Hazardoua  Debria 
Caae-By-Case  Capacity  Variance  and 
Renewal  of  Variance 

agency:  Environmental  Protectioa 

Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  On  May  8. 1992.  EPA  granted 
a  one-year  case-by-case  capacity 


variance  of  the  Land  Disposal 
Restrictions  (LDR)  to  persons  managing 
certain  hazardous  debris  (see  57  FR 
20766,  May  15, 1992).  In  that  document. 
EPA  indicated  that  persons  desiring  a 
subsequent  renewal  of  the  variance — 
that  is,  past  May  8, 1993— would  need 
to  submit  an  individual  application. 
EPA  has  received  almost  200 
applicaticNis  to  date.  Confirmed  by  a 
capacity  analysis  conducted  by  EPA,  the 
large  number  of  applications  indicates 
that  a  lack  of  treatment  capacity  for 
hazardous  debris  continues  to  exist. 

Therefore  under  40  CFR  268.5,  EPA  is 
hereby  renewing  the  extension  of  the 
case-by-case  capacity  variance  to  May  8, 
1994,  for  all  persons  managing  certain 
hazardous  debris  in  lieu  of  responding 
to  the  individual  applications. 
(Elsewhere  this  document  explains 
more  fully  which  hazardous  debris  is 
covered  l^  the  extension.)  No  further 
individual  ^plicaticais  will  be  required 
firom  persons  granted  the  extension  by 
this  action.  However,  information 
provided  to  EPA  indicates  that  some 
capacity  may  exist,  at  least  for  some 
forms  of  debris.  Therefore.  EPA  is 
requiring  that  generators  submit  a  report 
demonstrating  a  good-faith  effort  to 
locate  treatment  capadty  to  qualify  for 
the  extension. 

EPA  wishes  to  make  clear  that  no 
further  variance  or  extension  of  the  LDR 
effective  date  for  hazardous  debris  can 
be  given  after  May  8, 1994.  By  statute, 
EPA  may  extend  the  IDR  effiactive  date 
for  a  waste  for  a  total  of  four  years,  two 
years  by  national  capacity  variance  and 
up  to  two  years  for  a  casa-by-case 
variance.  Widi  this  lenewaL  the  four 
years  of  stotutory  variance  time  for 
hazardous  debris  will  end  on  May  8. 
1994,  and  therefore  no  further 
extensions  can  be  granted. 
effective  DATE:  This  rule  and  the 
extension  become  effective  on  May  8, 
1993. 

ADDRESSES:  The  official  lecord  for  this 
notice  is  identified  as  Docket  Number 
F-93-DCVN-FFFFF,  and  is  located  in 
the  EPA  RCRA  Docket,  room  2427.  US. 
Environmental  Protectioa  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 
The  docket  is  open  bma  9  a.m.  to  4 
p.m.,  Monday  through  Friday,  except  on 
Fed«ral  holidays.  Tl^  public  must  sake 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  document  at 
no  cost.  Additional  copies  cost  $0.20 
per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA, 
HotMna  at  (800)  424-9346  toll-free  or 
(703)  412-9*10  loc^.  For  inforawtion 
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on  specific  aspects  of  this  notice, 
contact  Nicholas  R.  Vizzraie,  Analysis 
and  Land  Disposal  Restrictions  Section. 
Capacity  Pro^-ams  Branch  (OS-321W), 
Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
(703) 308-8477. 

SUPPt^MENTARY  INFORMATION: 
OntliiM 

I.  Background 

A.  History 

B.  Revised  Treatment  Standards  for 
Hazardous  Debris 

C  Paperwork  Reduction  Act 
n.  Justification  for  this  Extension 

A.  Demonstration  under  40  CFR  268.5 

&  Consultation  Witii  the  States 

C  Conclusion 
m.  Requirements  for  this  Extension 

I.  Background 

A.  History 

Congress  enacted  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984,  which  amended  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
Among  other  things,  HSWA  required 
EPA  to  develop  regulations  that  would 
impose,  on  a  phased  schedule, 
restrictions  on  the  land  disposal  of 
hazardous  wastes.  In  particular,  sections 
3004(d),  (e),  and  (g)  of  RCRA  [42  USC 
6924  (e),  and  (g))  prohibit  the  land 
disposal  of  all  wastes  identified  or  listed 
as  hazardous  as  of  November  1984, 
unless  the  wastes  are  treated  (or  meet 
treatment  standards)  in  a  manner  that 
"substantially  diniinish(es)  the  toxicity 
of  the  waste  or  substantially  reduce(s) 
the  likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized."  The  alternative  to 
satisfying  these  treatment  standards  is 
disposal  in  a  unit  from  which  there  will 
be  no  migration  of  hazardous 
constitaents  for  as  long  as  the  waste 
remains  hazardous. 

In  developing  such  a  broad  program. 
Congress  recognized  that  adequate 
alternative  treatment,  recovery,  or 
protective  disposal  capacity  might  not 
be  available  by  the  applicable  effective 
dates.  Therefore,  section  3004(h)(2) 
authorized  EPA  to  grant  a  national 
capacity  variance  (based  on  the  earliest 
date  that  such  capacity  would  be 
available  but  not  to  exceed  two  years) 
that  delays  the  effective  date  for  new 
treatment  standards.  In  addition,  under 
section  3004(h)(3),  EPA  can  grant  an 
extension  of  the  deadline  on  a  case-by- 
case  basis  for  one  year  (renewable  for 
one  additional  year);  however,  variances 
and  extensions  are  limited  to  a  four  year 
total  time  period  from  the  effective  date. 


On  June  1, 1090,  EPA  pubUshed  a 
final  rule  (55  FR  22520)  esUblishing 
prohibitions  and  treatment  standards  for 
wastes  in  the  final  third  of  the 
scheduled  prohibitions.  Among  other 
things,  the  rule  established  prohibitions 
and  treatment  standards  for  debris 
contaminated  with  all  hazardous  wastes 
subject  to  the  LDRs  (except  for  the 
solvent  and  dioxin  wastes  covered  by 
section  3004(e)  and  California  List 
wastes  prohibited  under  section 
3004(d)).  Because  of  a  lack  of  treatment 
capacity  in  1990,  EPA  granted  a  two- 
year  national  capacity  variance  that 
expired  on  May  8. 1992  (40  CFR  part 
268.35  (e)).  This  variance  included,  not 
only  debris  for  Third  Third  wastes,  but 
also  debris  for  First  Third  and  Second 
Third  wastes  that  had  been  deferred  to 
the  Third  Third  rule  (see  55  FR  22649). 
EPA  stated  that  it  was  not  the  intent  of 
the  Agency  to  penaUze  generators  of 
First  Third  and  Second  Third  wastes  by 
allowing  less  time  (i.e.,  28  months  and 
37  months,  respectively)  for  the 
development  of  needed  capacity,  while 
generatora  of  Third  Third  wastes  in  the 
same  treatability  group  were  allowed 
the  maximum  48  months,  llierefore,  the 
capacity  extension  that  became  effective 
on  May  8, 1990  included  First,  Second 
and  Third  Third  wastes.  Then  on  May 
8. 1992,  EPA,  dting  a  continuing  lack  of 
treatment  capacity  for  the  same  debris 
wastes  addressed  in  the  May  8, 1990, 
extension,  as  well  as  other  foctors. 
granted  a  one-year  case-by-case  capacity 
variance  of  the  LDR  effective  date  for 
most  hazardous  debris  that  expires  on 
May  8, 1993. 

B.  Revised  Treatment  Standards  for 
Hazardous  Debris 

The  Third  Third  final  rule  stated  that 
debris  contaminated  with  a  listed  waste 
was  subject  to  the  same  treatment 
standards  as  for  the  contaminating 
waste.  However,  EPA  also  stated  in  the 
preamble  that  problems  did  exist  with 
regulating  hazardous  wastes  in  debris 
matrices  that  could  make  it  difficult  for 
hazardous  debris  to  meet  those 
treatment  standards.  Therefore,  EPA 
indicated  in  the  Third  Third  rule  that 
treatment  standards  specific  to 
hazardous  debris  would  be  promulgated 
in  a  separate  rulemaking. 

On  January  9, 1992,  K'A  published 
proposed  treatment  standards  for 
hazardous  debris.  Among  other  things, 
comments  received  on  this  propK)sed 
rule  indicated  that  there  would  be 
inadequate  capacity  for  hazardous 
debris  as  of  May  8, 1992.  The  shortfall 
in  treatment  capacity  coupled  with  the 
fact  that  the  final  rule  for  the  hazardous 
debris  treatment  standards  would  not  be 
promulgated  by  May  8,  created  the  need 


for  an  extension  of  the  effective  date  for 
hazardous  debris.  (The  final  hazardous 
debris  rule  was  published  in  the  Federal 
Register  on  August  18, 1992,  (see  FR  57 
37194-37282)  and  was  effective  on 
November  16, 1992.) 

The  hazardous  debris  capacity 
variance  required  that  any  facihty 
desiring  a  further  extension  of  the 
variance  to  May  8, 1994,  would  be 
required  to  submit  an  individual 
application  before  November  8, 1992.  At 
that  time,  EPA  anticipated  that  by  May 
1993,  treatment  capacity,  in  compUance 
with  the  new  hazardous  debris 
treatment  standards,  would  generally  be 
in  place,  or4hat  generators  could  obtain 
contracts  for  future  capacity  still  under 
construction.  However,  EPA  has 
received  almost  200  case-by-case 
applications  from  generators  for  renewal 
of  the  extension.  The  apphcants  have  all 
stated  that  treatment  capacity  in 
compliance  with  the  August  18, 1992, 
debris  rule  is  still  lacking,  and  that  the 
length  of  time  to  permit  ^ese  treatment 
and  storage  units  are  preventing  them 
from  providing  the  necessary  treatment 
capacity  to  be  in  compliance  with  LDR 
restrictions.  This  has  resulted  in  a 
continuing  capacity  shortfall.  A  capacity 
analysis  conducted  by  EPA  has  shown 
that  a  general  lack  of  treatment  capacity 
for  hazardous  debris  does  exist.  (The 
results  of  this  analysis  have  been  placed 
in  the  official  record  for  this  notice 
located  in  the  EPA  RCRA  Docket.)  In 
addition,  the  physical  and  chemical 
properties  for  debris  from  remediation 
projects  is  unknown;  this  information  is 
necessary  in  order  to  evaluate  the 
type(s)  of  available  treatment  processes 
and  to  estimate  existing  treatment 
capacity.  It  is  also  difficult  with  existing 
knowledge  to  determine  which,  if  any 
type  of  preprocessing  is  necessary  prior 
to  treatment  (for  example,  the  amount 
and  type  of  sizing  equipment  needed), 
along  with  the  need  and  availability  of 
mechanical  separation  equipment  to 
remove  the  debris  from  other 
contaminated  media  that  may  be 
generated  with  the  debris  during 
remediation.  Additionally,  the 
applicants  have  also  stated  that  once 
permitting  is  complete,  a  construction 
and  start-up  period  of  6-12  months  will 
be  necessary  further  delaying  available 
capacity. 

At  the  same  time  EPA  has  received  a 
letter  from  the  Hazardous  Waste 
Treatment  Council  (HWTC),  dated 
March  19, 1993,  that  discusses  available 
treatment  capacity  for  hazardous 
debris.'  The  letter  indicates  that  the 


'  Tha  Hazardous  Wasta  Traatment  Coundi  is  a 
natioaal  association  that  repratanti  cartain 
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HAYTC  believes  that  certain  capacity  is 
available  for  hazardous  debris  excluding 
debris  wastes  affected  by  permitting 
delays  for  treatment  units,  oversized 
debris  requiring  specialized  size 
reduction  equipment,  or  specialized 
materials  handiing/separation 
capabilities,  The  HWTC  states  that 
capacity  exists  for:  (1)  Small  objects  that 
are  transportable  in  containers  and  do 
not  require  sizing  prior  to  treatment  (e.g. 
metal  objects,  paper  and  cloth,  wood 
materials):  (2)  cyanide  contaminated 
debris  using  chemical  oxidation;  and  (3) 
debris  sized  so  as  to  be  easily  treated  in 
an  existing  tank  or  container  systems. 
Treatment  volumes  were  provided  for 
managing  cyanide  contaminated  debris 
using  chemical  oxidation  technology 
and  solids  incineration  capacity. 

Subsequent  to  that  letter,  HWTC 
provided  additional  information  in  a 
letter  dated  May  4. 1993  to  EPA  on 
hazardous  waste  treatment  capacity.  In 
particular  HWTC  stated  that  300,000 
tons/year  of  combustion  treatment 
capacity  exists  for  certain  debris  types 
(i.e.,  wood,  cloth,  PPE,  rubber,  plastic, 
etc.)  contaminated  with  organics.  In 
addition.  175,000  tons/year  of  chemical 
oxidation  treatment  capacity  is  available 
for  debris  contaminated  with  cyanide. 
Furthermore.  HWTC  stated  that  320,000 
tons/year  of  metals  treatment  capacity 
exists  in  the  form  of  water  washing  and 
spraying,  high  pressure  water  washing, 
acid/alkaline  solution  extraction, 
chemical  oxidation,  chemical  reduction, 
abrasive  blasting  and 
m  icroencapsu  lation . 

Based  on  the  available  knowledge  of 
debris  characteristics,  it  is  difficult  for 
EPA  to  project  the  amount  of 
combustion  or  metals  treatment  capacity 
that  will  be  necessary  to  treat  currently 
generated  debris  because  EPA  only  has 
very  general  information  on  the 
hazardous  constituents  that  are  in 
debris.  For  example,  the  faciUties  that 
submitted  applications  for  an  extension 
did  not  provide  detailed  information  on 
the  types  of  hazardous  constituents 
contaminating  their  debris;  therefore,  it 
is  impossible  to  know  whether  the  types 
of  capacity  that  HWTC  states  is 
available  could  be  used  to  treat  such 
debris.  Furthermore,  the  amount  of 
hazardous  debris  treatment  necessary  is 
difficult  to  accurately  estimate  before 
the  generation  of  debris  from 
remediation  projects  because  of 
uncertainty  in  knowing  what  actually 


commercial  hazardous  treatment  facility  owners 
and  operators.  EPA  notes  that  information  on 
available  commercial  hazardous  debris  treatment 
facilities  may  be  available  from  the  HWTC.  The 
addreu  for  HWTC  is  91S  iSth  Street.  NW..  Fifth 
Floor,  Washington.  DC  2000S;  Telephone  (202) 
7S3-0870:  FAX  Number  (202)  737-2038. 


will  be  generated.  The  volume  of  debris 
that  the  applicants  anticipate  generating 
could  exceed  the  total  capacity  that 
HWTC  beheves  to  be  available, 
depending  upon  the  nature  of  the 
debris.  EPA  also  beUeves  that  it  would 
be  difRcult  to  determine  which  debris 
could  be  treated  in  tanks  and  containers 
based  on  the  physical  size  of  the  debris; 
therefore,  EPA  believes  it  would  be 
inappropriate  to  limit  the  extension 
renewal  based  on  the  size  of  the  debris, 
as  HWTC  suggested. 

Thus,  EPA's  information  indicates 
that  there  is  still  a  general  shortfall  of 
capacity,  although  some  treatment 
capacity  is  available  for  some  kinds  of 
debris.  Because  a  shortfall  appears 
unavoidable  considering  the  large 
volumes  of  hazardous  debris  that  will 
require  treatment,  EPA  believes  that  a 
conditional  one-year  renewal  of  the 
hazardous  debris  case-by-case  variance 
for  all  persons  managing  such  debris  is 
appropriate.  However,  as  will  be 
discussed  in  greater  detail  below 
generators  will  be  expected  to  make  a 
good  faith  effort  to  locate  ana  use  such 
treatment  capacity  as  may  be  suitable 
for  their  debris. 

As  under  the  original  extension, 
debris  contaminated  with  the  following 
wastes  are  not  covered  by  this 
extension:  (1)  A  listed  solvent  or  dioxin 
waste  covered  by  the  section  3004  (e) 
prohibition,  and  (2)  a  non-liquid 
"California  list"  waste  pursuant  to 
section  3004  (d)  because  the  statutory 
time  for  granting  an  extension  for  the 
wastes  has  elapsed. 

EPA  notes  that  the  Hnal  rule 
establishing  revised  treatment  standards 
for  debris  (see  Fed.  Reg.  37194  (Aug.  28, 
1992))  deHned  debris  to  consist  of  solid 
material  having  a  particle  size  of  60  mm 
or  larger  and  intended  for  land  disposal. 
This  definition  excluded  process 
residuals  such  as  smelter  slag  and 
residues  from  the  treatment  of  waste, 
wastewater,  sludges  or  air  emissions 
residues.  The  excluded  process 
residuals  will,  however,  be  included 
within  the  scope  of  today's  renewal  of 
the  hazardous  debris  extension  to  the 
extent  the  residuals  fall  within  the 
previously  applicable  definition  of 
debris  and  are  not  excluded  from  the 
extension  as  indicated  above. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq 
and  have  been  assigned  OMB  control 
number  2050-0085. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 


average  25  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  required  data,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223Y.  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  marked 
"Attention:  Jonathan  Gledhill." 

n.  Justification  for  This  Extension 

A.  Demonstration  Under  40  CFR  268.5 

40  CFR  268.5  specifies  seven 
demonstrations  that  must  be  made  for 
the  approval  of  a  case-by-case  extension 
to  a  treatment  standard  of  the 
prohibition  effective  date.  From 
comments  and  information  submitted, 
EPA  has  made  an  evaluation  of  these 
seven  required  demonstrations  as 
follows: 

Demonstration  40  CFR  268.5(a)(1): 
The  applicant  must  demonstrate  that  he 
has  made  a  good-faith  effort  to  locate 
and  contract  with  treatment,  recovery, 
or  disposal  facilities  nationwide  to 
manage  his  waste  in  accordance  with 
the  effective  date  of  the  applicable 
restriction  established  under  subpart  C 
of  this  part. 

The  applicants  indicated  that  they  are 
unable  at  this  time  to  locate  and 
contract  with  treatment,  recovery,  or 
disposal  facilities.  Response  letters  from 
commercial  sites  submitted  with  the 
applications  indicated  that  future  plans 
to  develop  and  construct  treatment 
capacity  exist  but  the  length  of  time 
required  to  issue  new  permits  or 
modifications  of  existing  permits  is 
delaying  tnirrent  construction  of 
treatment  capacity.  Permits  to  allow 
construction  of  these  new  units  have  not 
been  issued  yet  and  may  require 
additional  time.  Permitting  and 
construction  of  many  new  debris 
treatment  units  will  probably  not  be 
completed  when  the  existing  variance 
expires  on  May  8, 1993. 

In  addition,  information  received  by 
EPA  indicates  a  general  lack  of  capacity 
for  treatment  of  debris.  For  example, 
information  frtim  the  200  applicants 
indicates  that  from  1.2-1.8  million 
cubic  meters  of  hazardous  debris  will  be 
generated  during  the  period  of  May 
1993.  to  May  1994.  The  applicants 
indicating  that  capacity  was  unavailable 
did  not  generally  distinguish  between 
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categories  of  debris,  and  in  light  of  their 
submission,  EPA  is  reluctant  to  assume 
that  sufficient  capacity  does  in  fact  exist 
for  those  wastes.  In  addition,  EPA  is  not 
confident  that  the  categories  of  debris 
for  which  capacity  is  most  Ukely  to  exist 
can  easily  be  identified. 

At  the  same  time,  the  information 
provided  by  HWTC  does  indicate  that 
significant  capacity  may  exist,  at  least 
for  certain  categories  of  debris. 
Therefore,  it  is  a  condition  of  this 
extension  that  generators  make  a  good 
faith  effort  to  find  treatment  capacity, 
and  if  capacity  is  found,  to  use  it  to  the 
fullest  extent  possible.  Therefore,  the 
extension  will  not  apply  to  any  wastes 
for  which  capacity  is  or  becomes 
available.  The  report  required  under  40 
CFR  268.5(gl  will  document  each 
generator's  good  faith  effort  to  locate 
capacity. 

Demonstration  40  CFR  268.5(a)(2): 
The  applicant  has  entered  into  a  binding 
contractual  commitment  to  construct  or 
otherwise  provide  aitemalr'e  treatment, 
recovery  (e.g.,  recycling),  or  disposal 
capacity  that  meets  the  treatment 
standards  specified  in  subpart  D  or, 
where  treatment  standards  have  not 
been  specified,  such  capacity  is 
protective  of  human  health  and  the 
environment. 

The  applicants  have  shown  that  the 
availability  of  treatment  technologies  to 
meet  the  proposed  treatment  standards 
is  limited  and  will  require  substantial 
capital  investment  to  oring  such 
technology  on-line.  EPA  h^lieves, 
however,  that  there  will  be  no  ultimate 
difficuhy  in  constructing  or  otherwise 
developing  the  needed  treatment 
technology  because  the  types  of 
treatment  technologies  involved  all  exist 
and  should  be  available  given  time. 

As  of  May  8, 1994.  EPA  may  not,  by 
statute,  grant  any  further  extensions  of 
the  LOR  effective  date  for  hazardous 
debris.  Therefore,  it  is  to  the  generators' 
advantage  to  enter  into  a  contractual 
agreement  for  treatment  of  hazardous 
debris  as  soon  as  possible  to  ensure 
adequate  treatment  capacity  for 
compliance  by  the  May.  1994,  deadline. 

Demonstration  40  CFR  268.5(a)(3): 
Due  to  circumstances  beyond  the 
applicant's  control,  such  alternative 
capacity  cannot  reasonably  be  made 
available  by  the  applicable  effective 
date.  This  demonstration  may  include  a 
showing  that  the  technical  and  practical 
difficulties  associated  with  providing 
the  alternative  capacity  will  result  in  the 
capacity  not  being  available  by  the 
applicable  effective  date. 

The  applicants  provided  numerous 
examples  regarding  logistical  difficulties 
associated  with  providing  the 
alternative  capacity — among  them  that 


EPA  guidance  on  the  hazardous  debris 
rule  has  not  been  issued  and  the  delay 
in  the  permitting  process.  Applicants 
stated  that  issuance  of  new  permits  or 
modifications  to  existing  permits  for 
storage  and  treatment  fadhties  along 
with  approval  of  treatment  processes 
has  taken  longer  than  planned,  causing 
delays  in  planning  and  construction 
schedules.  Also,  the  applicants  stated 
that  it  will  take  time  for  industry  to 
adapt  the  available  technologies 
identified  in  the  August  1992  debris 
treatment  standards  to  the  various  types 
of  hazardous  debris  to  achieve  BOAT. 
These  circumstances  are  beyond  the 
control  of  the  generators  who  need  to 
treat  or  dispose  of  their  hazardous 
debris,  and  the  information  provided  to 
EPA  suggests  that  these  circumstances 
affect  most  if  not  all  debris  generators. 
EPA  regional  offices  have  indicated 
that  interim  status  for  treatment 
facilities  is  generally  not  available. 
Therefore,  new  permits  or  modifications 
to  permits  will  have  to  be  issued.  EPA 
believes  there  to  be  valid  concerns  and 
agrees  that  additional  time  is  needed  to 
resolve  the  issues.  These  circumstances 
are  beyond  the  control  of  the  generators 
who  need  to  treat  or  dispose  of  their 
hazardous  debris. 

Demonstration  40  CFR  268.5(a)(4): 
The  capacity  being  constructed  or 
otherwise  provided  by  the  applicant 
will  be  sufficient  to  manage  the  entire 
quantity  of  waste  that  is  the  subject  of 
the  application. 

Some  of  the  applicants  have  indicated 
that  they  have  difficulty  in  determining 
at  this  time  the  types  of  treatment 
technologies  to  use  for  certain  debris 
wastes.  EPA  believes  that  this 
uncertainty  makes  it  difficult  for  some 
owners  and  operators  to  determine  their 
capacity  requirements  at  this  time.  The 
unpredictable  nature  of  debris 
generation  also  makes  predicting  future 
needs  difficuh. 

A  critical  timing  concern  relates  to  the 
time  needed  for  permit  modifications, 
plus  (in  some  cases)  time  needed  to 
construct  specialized  debris  treatment 
units  like  containment  buildings.  As 
noted  previously  in  the  discussion  of 
needed  contractual  commitments,  EPA 
believes  that  adequate  treatment 
capacity  will  be  provided  once  these 
elements  are  achieved. 

Demonstration  40  CFR  268.5(a)(5):  He 
provides  a  detailed  schedule  for 
obtaining  required  operating  and  . 
construction  permits  or  an  outline  of 
how  and  when  alternative  capacity  will 
be  available. 

A  detailed  schedule  outlining  the 
amount  of  time  required  to  obtain 
operating  permits  and  construction  time 
for  on-site  facilities  or  outlining  the 


amount  of  time  required  to  enter  into  a 
binding  contractual  agreement  for  off- 
site  treatment  can  be  developed,  and 
EPA  does  not  anticipate  that  generators 
will  have  any  problems  in  the 
development  of  a  schedule.  However, 
submission  of  a  detailed  schedule  is  not 
a  requirement  of  this  variance. 

Demonstration  40  CFR  268.5(a)(6): 
The  applicant  must  demonstrate  that  he 
has  arranged  for  adequate  capacity  to 
manage  his  waste  during  an  extension 
and  has  documented  in  the  application 
the  location  of  all  sites  at  which  the 
waste  will  be  managed. 

The  applications  received  by  EPA 
indicated  that  hazardous  debris 
generators  will  continue  to  store  or 
dispose  of  their  wastes  onsite  or 
contract  for  offsite  storage  or  disposal 
with  a  permitted  facility.  EPA  believes 
that  generators  will  be  able  to  find 
adequate  capacity  to  manage  their 
hazardous  debris  during  the  extension 
period. 

Demonstration  40  CFR  268.5(a)(7): 
Any  waste  managed  in  a  surface 
impoundment  or  landfill  during  the 
extension  period  will  meet  the 
requirements  of  paragraph  (h)(2)  of  40 
CFR  268.5. 

It  is  an  absolute  legal  requirement  of 
this  renewal  that  any  generator  or  owner 
or  operator  who  intends  to  manage 
hazardous  debris  in  a  surface 
impoundment  (which  is  highly 
unlikely)  or  landfill  during  the  one-year 
extension  must  ensure  that  the  unit 
meets  the  requirement  of  40  CFR 
268.5(h)(2)  (see  RCRA  section 
3004(h)(4)).  This  requirement  includes, 
among  other  things,  that  that  unit  be 
equipped  with  a  double  liner  system 
with  a  leachate  collection  system  and 
adequate  ground-water  monitoring. 

B.  Consultation  With  the  States 

In  addition  to  the  above  seven 
demonstrations,  EPA  is  required  under 
40  CFR  268.5(e)  to  consult  with 
appropriate  state  agencies  in  all  affected 
states.  Before  issuing  the  case-by-case 
capacity  variance  on  May  8,  1992.  EPA 
consulted  with  several  state  agencies 
which  supported  the  need  for  an 
extension  of  the  IDR  effective  date  for 
hazardous  debris.  After  May  8. 1992, 
EPA  has  consulted  with  the  Association 
of  State  and  Territorial  Solid  Waste 
Management  Officials  (ASTSWMO) 
regarding  the  state  s  opinions  on  the 
hazardous  debris  issue.  ASTSWMO  has 
indicated  that  the  states  are  in  favor  of 
a  renewal  of  the  hazardous  debris 
capacity  variance  since  many  of  the 
generators  are  unable  at  this  time  to 
determine  which  treatment  methods  are 
required  for  tHeir  debris. 
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C  Conclusion 

Based  on  its  evaluation  of  the 
demonstrations  required  under  40  CFR 
268.5,  and  for  the  reasons  stated  above, 
EPA  is  renewing  the  case-by-case 
extension  to  the  Land  Disposal 
Restrictions  for  hazardous  debris  as 
described  elsewhere  in  the  preamble. 
This  renewal  is  effective  from  May  8, 
1993,  to  May  8, 1994.  EPA  is  taking  this 
regulatory  action  because  of  the  unique 
circumstances  which  have  resulted  in 
the  lack  of  treatment,  recovery,  and 
protective  disposal  capacity  for 
hazardous  debris,  and  EPA's  conclusion 
that  treatment  capacity  meeting  the 
recently  promulgated  standards  is 
inadequate,  or  not  available  due  to 
logistical  problems  such  as  permitting 
delays,  but  can  ultimately  be  provided. 
EPA  believes  that  granting  this  renewal 
(conditioned  upon  a  requirement  to  seek 
available  treatment  capacity)  is  the  most 
environmentally  protective  option 
because  it  will  eliminate  a  regulatory 
obstacle  that  could  otherwise  force 
cleanup  projects  to  be  postponed. 

in.  Requirements  for  This  Extension 

To  receive  the  benefit  of  this  renewal, 
a  generator  or  owner/operator  must 
provide  the  following  information  to 
EPA  in  a  report  under  40  CFR  268.5(g) 
by  August  12, 1993,  or  90  days  after  the 
hazardous  debris  is  generated: 

(1)  The  name,  mailing  address, 
location  and  EPA  identification  number 
(if  assigned)  of  the  facility.  The  term 
"facihty"  includes  any  site,  whether 
permanent  (such  as  a  manufacturing 
plant),  or  temporary  where  hazardous 
debris  will  be  generated; 

(2)  A  description  of  the  hazardous 
debris  waste  stream,  including  the 
RCRA  waste  code(s); 

(3)  Waste  generation  rates  (cu.  m./yr.), 
and  estimated  inventories  (cu.m.); 

(4)  The  owner.'operator  or  generator 
must  demonstrate  that  a  good-faith 
effort  has  been  made  to  locate  and 
contract  with  treatment  or  recovery 
facilities  to  menage  the  waste  in 
accordance  with  the  effective  date  of  the 
applicable  restriction  in  order  to  utiUze 
this  variance.  The  documentation  of  this 
effort  must  be  submitted  to  EPA. 

To  make  the  good-faith  effort 
showing,  generators  must  include  a 
summary  of  their  activities  that 
demonstrate  that  they  have  contacted 
treatment  or  recovery  facilities,  but  they 
rejected  the  waste  on  the  basis  of  its 
composition  or  because  the  facility  did 
not  have  treatment  capacity  to  handle 
the  waste.  Generators  must  provide  a 
summary  of  the  letters  sent  to  facilities 
describing  the  waste  and  requesting 
treatment,  recovery,  or  disposal 


(protective)  for  the  waste.  Generators 
must  also  include  a  siunmary  of 
responses  from  the  facilities  rejecting 
their  waste;  if  the  correspondence  firom 
a  facility  does  not  clearly  state  why  the 
waste  was  rejected,  generators  must 
provide  an  explanation. 

In  the  report,  generators  must  include 
documentation  demonstrating  that  they 
have  contacted  a  substantial  number  of 
treatment  or  recovery  facilities  (EPA 
believes  that  contact  with  10  or  more 
facilities  would  constitute  a  substantial 
number),  but  they  rejected  the  waste  on 
the  basis  of  its  composition  or  because 
the  facility  did  not  have  treatment 
capacity  to  handle  the  waste.  This 
report  must  be  submitted  to  EPA  by 
August  12, 1993  or  within  90  days  after 
the  generation  of  the  hazardous  debris. 
Generators  must  contact  facilities  that 
provide  appropriate  treatment  services 
for  their  wastes,  if  possible. 

If  capacity  is  found  to  be  available 
during  the  extension  period,  the  owner 
or  operator  must  use  the  treatment 
capacity  for  as  large  a  portion  of  its 
waste  as  possible;  and 

(5)  Certification  as  required  imder  40 
CFR  268.5(b). 

Two  copies  of  the  above  information 
should  be  sent  to  the  following  address: 
Chief  of  Training  and  Technical 
Assistance  Branch,  U.S.  Environmental 
Protection  Agency,  Office  of  Waste 
Programs  Enforcement  (OS-520).  401  M 
Street.  SW.,  Washington,  DC  20460, 
Attn:  Debris  Case-by-Case  Progress 
Report. 

Finally,  EPA  notes  that  the  regulatory 
amendment  promulgated  today  contains 
a  technical  amendment  to  40  CFR 
268.35(e)(2),  which  relates  to  the  case- 
by-case  renewal  for  contaminated  soils. 
This  amendment  clarifies  that  the 
extension  granted  for  soils  on  October 
20, 1992  applied  only  to  soils  regulated 
under  the  Third  Third  rule. 

List  of  Subjects  in  40  CFR  Part  288 

Hazardous  waste,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  7, 1993. 
Richard  J.  Guimond, 

Assistant  Surgeon  General,  USPHS.  Acting 
Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response  (OS-100). 
For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code, 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
and  6924. 


2.  In  §  268.35  paragraph  (e)  is  revised 
to  read  as  foliows: 

1268.35    Wast*  apMiflc  prohibition*— 
TMrd  Third  w**t**. 


(e)  Subject  to  applicable  prohibitions 
in  §§  268.30.  268.31,  and  268.32, 
contaminated  soil  and  debris  are 
prohibited  from  land  disposal  as 
follows: 

(1)  Effective  May  8, 1994,  debris  that 
is  contaminated  with  wastes  listed  in  40 
CFR  268.12,  and  debris  that  is 
contaminated  with  any  characteristic 
waste  for  which  treatment  standards  are 
established  in  subpart  D  of  this  part,  are 
prohibited  from  land  disposal. 

(2)  Effective  May  8, 1994,  mixed 
radioactive  hazardous  debris  that  is 
contaminated  with  wastes  listed  in  40 
CFR  268.12  and  mixed  radioactive 
hazardous  debris  that  is  contaminated 
with  any  characteristic  waste  for  which 
treatment  standards  are  established  in 
subpart  D  of  this  part,  are  prohibited 
from  land  disposal. 

(3)  Paragraphs  (e)  (1)  and  (2)  of  this 
section  shall  not  apply  where  the 
generator  has  failed  to  make  a  good-faith 
effort  to  locate  treatment  capacity 
suitable  for  its  waste,  has  not  utilized 
such  capacity  as  it  has  found  to  be 
available,  or  has  failed  to  file  a  report  as 
required  by  40  CFR  268.5(g)  by  August 
12, 1993  or  within  90  days  after  the 
hazardous  waste  is  generated 
(whichever  is  later)  describing  the 
generator's  efforts  to  locate  treatment 
capacity.  Where  paragraphs  (e)  (1)  and 
(2)  of  this  section  do  not  apply,  all 
wastes  described  in  these  paragraphs  are 
prohibited  bom  land  disposal  effective 
May  8, 1993. 

(4)  Effective  May  8, 1993,  hazardous 
soil  contaminated  with  wastes  specified 
in  this  section  having  treatment 
standards  in  subpart  D  of  this  part  based 
on  incineration,  mercury  retorting  or 
vitrification,  and  soils  contaminated 
with  hazardous  wastes  listed  in  40  CFR 
268.10,  268.11  and  268.12  that  are 
mixed  radioactive  hazardous  wastes,  are 
prohibited  from  land  disposal. 

(5)  When  used  in  paragraphs  (e)  (1) 
and  (2)  of  this  section,  debris  is  defined 
as  follows: 

(i)  Debris  as  defined  in  40  CFR 
268.2(g);  or 

(ii)  Nonfriable  inorganic  solids  that 
are  incapable  of  passing  through  a  9.5 
mm  standard  sieve  that  require  cutting, 
or  crushing  and  grinding  in  mechanical 
sizing  equipment  prior  to  stabilization, 
limited  to  the  following  inorganic  or 
metal  materials: 

(A)  Metal  slags  (either  dross  or  scoria). 

(B)  Classified  slag. 

(C)  Glass. 
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(D)  Concrete  (excluding  cementitious 
or  pozzolanic  stabilized  hazardous 
wastes). 

(E)  Masonry  and  refractory  bricks. 

(F)  Metal  cans,  containers,  dhuns.  or 
tanks. 

(G)  Metal  nuts,  bolts,  pipes,  pumps, 
valves,  appliances,  or  industrial 
•quipment. 

(Mj  Scrap  metal  as  defined  in  40  CFR 
261.1(c)(6). 
•        •        •        •        • 

IFR  Doc.  93-11322  Filed  5-13-93;  8:45  am) 
■LUNQ  CODE  WM-SO-P 


40  CFR  Parts  712  and  716 
[OPPTS-82040:  FRL-4182-1] 

Preliminary  Aaaaaamant  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicala 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  The  Interagency  Testing 
Committee  (ITC)  in  its  Thirtieth  Report 
to  EPA  revised  the  Toxic  Substances 
Control  Act  (TSCA)  section  4(e)  Priority 
List  by  recommending  for  testing  two 
chemical  groups.  There  are  no 
designated  or  recommended  with 
intent-to-designate  chemicals.  The  ITC 
recommendations  must  be  given  priority 
consideration  by  EPA  in  promulgating 
test  rules.  EPA  is  adding  the  two 
categories  to  two  model  information- 
gathering  rules:  The  TSCA  section  8(a) 
Preliminary  Assessment  Information 
Rule  (PAIR)  and  the  TSCA  section  8(d) 
Health  and  Safety  Data  Reporting  Rule. 
These  model  rules  will  require 
manufacturers,  importers,  and 
processors  of  the  listed  members  of  the 
categories  to  report  production,  use. 
exposiu«-related.  and  unpublished 
health  and  safety  data  to  EPA. 
IFFECnvE  date:  This  rule  will  become 
effective  on  June  14, 1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Rm.  E-543, 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPP1.EMENTARY  INFORMATION:  This  rule 
adds  two  categories  of  substances  to 
both  the  PAIR  and  the  section  8(d) 
Health  and  Safety  Data  Reporting  Rule. 
Manufacturers,  processors,  and 
importers  of  these  chemicals  will  be 
required  to  report  unpublished  health 
and  safety  data  and/or  end  use, 
exposure,  and  production  volume  data 
to  EPA. 


This  rule  also  corrects  the  CAS 
numbers  of  two  substances  listed  imder 
the  section  8(d)  rule.  Under  the 
phenylenediamines  category  of 
§  716.120(c),  the  CAS  number  for  1.2- 
benzenediamine.  5-chloro-3-nitro-  is 
incorrectly  Usted  as  042389-30-0.  It 
should  read  42389-30-0.  Under  the 
alkyl  phosphates  category  in 
§  716.120(d).  the  CAS  number  for 
phosphoric  add,  dibutyl  ester  is 
incorrectly  hsted  as  07-06-4.  It  should 
read  107-€6-4. 

I.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 
EPA  chemical  substances  and  mixtures 
(chemicals)  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4.  For  some  of  these 
chemicals,  the  ITC  may  designate  that 
EPA  must  respond  to  its 
recommendations  within  12  months.  In 
this  time,  EPA  must  either  initiate  a 
rulemaking  to  test  the  chemical  or 
publish  in  the  Federal  Register  its 
reasons  for  not  doing  so. 

On  May  29, 1992.  EPA  announced  the 
receipt  of  the  Thirtieth  Report  from  the 
ITC.  It  was  then  published  by  EPA  on 
July  9, 1992  (57  PR  30608).  The 
Thirtieth  Report  revises  the  Committee's 
priority  list  of  chemicals  by 
recommending  two  categories  to  the 
section  4(e)  priority  list  (for  a  total  of  60 
chemical  substances).  This  rule  adds 
two  categories  of  substances  to  both  the 
PAIR  and  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  These  two 
rules  are  model  information  gathering 
rules  which  assist  EPA  in  responding  to 
the  ITC  recommendations. 

EPA  issued  the  PAIR  under  section 
8(a)  of  TSCA  (15  U.S.C.  2607(a)),  and  it 
is  codified  at  40  CFR  part  712.  This 
model  section  8(a)  rule  establishes 
standard  reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule  at  40  CFR 
712.30.  These  manufacturers  and 
importers  are  required  to  submit  a  one- 
time report  on  general  volume,  end  use. 
and  exposure-related  information  using 
the  Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  7710- 
35).  EPA  uses  this  model  section  8(a) 
rule  to  gather  current  information  on 
chemicals  of  concern  quickly. 

EPA  issued  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C. 
2607(d)).  and  it  is  codified  at  40  CFR 
part  716.  The  section  8(d)  model  rule 
requires  past,  current,  and  prospective 
manufacturers,  importers,  and 
processors  of  listed  chemicals  to  submit 
to  EPA  copies  and  lists  of  unpublished 
health  and  safety  studies  on  the  listed 


chemicals  that  they  manufacture, 
import,  or  process.  These  studies  - 
provide  EPA  with  useful  information 
and  have  provided  significant  support 
for  EPA's  decision  making  under  TSCA 
sections  4.  5,  6.  8,  and  9.  These  model 
rules  provide  for  the  automatic  addition 
of  ITC  priority  list  chemicals.  Whenever 
EPA  announces  the  receipt  of  an  ITC 
report,  EPA  may.  at  the  same  time 
without  further  notice  and  comment, 
amend  the  two  model  information- 
gathering  rules  by  adding  the 
recommended  chemicals.  The 
amendment  adding  these  chemicals  to 
the  PAIR  and  the  Health  and  Safety  Data 
Reporting  Rule  becomes  effective  30 
days  after  publication.  The  ITC  is 
currently  revising  the  recommended 
chemicals  identified  in  the  28th  list  of 
ITC  chemicals  (56  FR  41212.  August  19, 
1991).  The  PAIR/8(d)  rule  adding  these 
chemicals  will  be  published  as  soon  as 
EPA  receives  the  amended  list  of 
chemicals. 

n.  Chemicals  To  Be  Added 

In  its  Thirtieth  Report  to  EPA.  the  ITC 
recommended  for  priority  consideration 
two  categories  of  substances;  there  are 
no  designated  or  recommended  with 
intent-lo-designate  chemicals.  More 
specifically,  the  ITC  is  recommending 
for  testing  two  categories  of  chemicals. 
The  two  categories  are  siloxanes  and 
chloroalkyl  phosphates.  For  a  complete 
listing  of  the  substances,  see  the  ITC's 
Thirtieth  Report  published  in  the 
Federal  Register  at  57  FR  30608 
(December  30,  1991).  EPA  will  not  add 
to  the  section  8(d)  Health  and  Safety 
Data  Reporting  Rule  one  substance 
listed  in  the  ITC  report  because  the 
substance  is  already  on  the  section  8(d) 
rule  and  subject  to  a  10-year  reporting 
period.  This  substance  is: 
octamethylcychtetrasiloxane  (CAS  No. 
556-67-2),  (49  FR  46741.  November  28, 
1984). 

III.  Reporting  Requirements 

A.  Preliminary  Assessment  Information 
Rule 

All  persons  who  manufactured  or 
imported  the  chemical  substances 
named  in  this  rule  during  their  latest 
complete  corporate  fiscal  year  must 
submit  a  Preliminary  Assessment 
Information  Manufacturer's  Report  (EPA 
Form  No.  7710-35)  for  each 
manufacturing  or  importing  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
August  12.  1993.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EPA 
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may  be  able  to  submit  a  copy  of  the 
oriBinal  Report  to  EPA  or  to  notify  EPA 
by  Tetter  of  their  desire  to  have  this 
voluntary  submission  acx^epted  in  lieu 
of  a  current  data  submission.  See 
§  712.30(a)(3). 

Details  of  the  reporting  requirements, 
the  basis  for  exemptions,  and  a  facsimile 
of  the  reporting  form,  are  provided  in  40 
CTR  part  712,  Copies  of  the  form  are 
available  from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listed 
under  FOfl  FURTHER  INFORMATION 
CONTACT. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to 
EPA:  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  Usted,  proi)ose  to 
manufactiuB,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to 
EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 

Possession  at  the  time  the  substance  is 
sted. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of 
completion  date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 


manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  if  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete— -regardless  of  the 
completion  date. 

The  bulk  of  reporting  is  required  at 
the  time  the  substance  is  listed.  Persons 
described  in  categories  1  and  2  do  all  or 
most  of  their  health  and  safety  data 
reporting  at  the  start  of  the  reporting 
period.  The  remaining  reporting 
requirements,  speciEcally  categories 
2(d),  2(e),  and  3,  continue  prospectively. 

cietailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  Federal  Register  of 
September  15. 1986  (51  FR  32720).  Also 
found  there  are  the  reporting 
exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 
TSCA  Document  Processing  Center  (TS- 
790),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460,  ATTN:  (insert  either  PAIR  or 
8(d)  Reporting). 

D.  Removal  of  Chemical  Substances 
from  the  Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  imwarranted,  should  promptly 


submit  to  EPA  in  detail  the  reasons  for 
that  beUef.  EPA,  In  its  discretion,  may 
remove  the  substance  from  this  rule  for 
good  cause  (40  CFR  712.30  and 
716.105).  When  withdrawing  a 
substance  from  the  rule,  EPA  will  issue 
a  rule  amendment  for  publication  in  the 
Federal  Register. 

IV.  Release  of  Aggregate  Data 

EPA  will  follow  procedures  for  the 
release  of  aggregate  statistics  as 
prescribed  in  the  Federal  Register 
noUce  of  June  13, 1983  (48  FR  27041). 
Included  in  the  notice  are  procedures 
for  requesting  exemptions  from  the 
release  of  aggregate  data.  Exemption 
requests  concerning  the  release  of 
aggregate  data  on  any  chemical 
substance  must  be  received  by  EPA  no 
later  than  August  12, 1903. 

V.  Economic  Analjrsis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $92,014.  To  calculate  this 
figure,  EPA  used  information  from  a 
variety  of  published  sources  as  well  as 
information  from  RMl  reports  on 
similar  chemicals  to  generate  a  list  of  13 
firms  that  manufacture  and/or  import 
the  60  chemicals  at  a  total  of  14  sites. 
The  published  sources  used  include: 
SRI  International's  Directory  of 
Chemical  Producers,  Chemical 
Economics  Handbook,  and  Specialty 
Chemicals;  other  multiclient  studies;  the 
U.S.  International  Trade  Commission's 
Synthetic  Organic  Chemicals;  and 
company  product  literature.  An 
unknown  number  of  the  businesses 
affected  by  the  addition  of  the  chemicals 
to  the  Priority  List  may  qualify  as  a 
small  business  as  defined  in  40  CFR 
712.25(c).  However,  for  this  analysis  it 
is  assumed  that  all  firms  identified  will 
report.  Therefore,  EPA  expects  13  firms 
to  generate  a  total  of  89  reports  (some 
sites  produce  more  than  one  of  the  60 
chemicals). 


Rapofting  costs  (doitare) 

(a)  89  reports  estimated  at  $914  per  report 

(b)  14  sites  at  $762  per  site 


Total  cost - ~ 

Mean  cost  per  site:  $92,014/14  sites 

Mean  cost  per  firm:  $92,014/13  fimw 

Reporting  txjrden  (hours) 

(a)  Rule  (wniHarlzalion:  18  h/slte  X  14  sites 

(b)  Reporting:  16  h/raport  X  89  reports 


$81,346 
$10,668 


$92,014 

$6,572 
$7,078 


252  h 
424  h 
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Total  burden  hours 

Avereee  bunton  per  site  at  1,676  h/13  altas  

Average  burden  per  flim  at  1,676  h/13  firms 

EPA  costs  (doUars): 

Processing  cost  -  88  reports  at  $95/report 


676  h 

20h 
129  h 


$8,455 


B.  Health  and  Safety  Data  Reporting  Rule 

EPA  estimates  the  total  reporting  costs  for  establishing  section  8(d)  reporting  requirements  for  60  chemicals  will 
be  $94,461.  This  cost  estimate  is  high  because  the  Agency  is  uncertain  about  the  likely  number  of  respondents  to 
the  rule.  Although  EPA  has  used  the  best  available  data  to  make  its  economic  projections,  much  of  the  information 
is  based  upon  the  1986  TSCA  Inventory  Update  and  secondary  informaUon  from  industry  sources.  Therefore.  EPA 
tends  to  overestimate  rather  than  underestimate  reporting  burden.  The  estimated  reportinc  costs  are  broken  down  as 
follows: 


Initial  corporate  review 

Site  Identmcatlon 

RIe  searches  at  site 

Photocopying  existing  studtos 

Title  listing  „ 

Managerial  review  for  CBI 

Reporting  on  newty-initlated  studies 

Submissions  after  initial  reporting  period 

JTotal  ,. 

Reporting  burden  (hours) 

1 1  (a)lnitial  review:  2  mm  X  36  firms  . 

1 1  (b)  Reporting:  24.4  h/Arm  X  48  firms 

Total  reporting  burden  hours 


$4,053 

6.079 

12.499 

9,660 

633 

56.273 

273 

4.748 


$95,557 

72  h 
2.263  h 


2.341  h 


The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OPPTS-82040).  All  of  these 
documents  are  available  to  the  public  in 
the  TSCA  Public  Docket  Office  from  8 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarters. 
Rm.  NE-C004,  401  M  St.,  SW.. 
Washington,  DC. 

1.  This  final  rule. 

2.  The  economic  analysis  for  this  rule. 

3.  The  Thirtieth  Report  of  the  ITC. 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  is  not  major  because 
it  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  because  the 


automatic  listing  of  substances 
recommended  by  the  ITC  is  provided  for 
in  40  CFR  712.30(c)  and  716.18(b). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  use.  3501  et  seq.  and 
have  been  assigned  OMB  control 
numbers  2070-0054  for  PAIR  reporting 
and  2070-0004  for  TSCA  section  8(d) 
reporting. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  19  hours  for  PAIR  per  response 
and  60.72  hours  for  section  8(d), 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviev^ring  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC.  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 


Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Chemicals,  Environmental  protection. 
Hazardous  substances.  Health  and  safety 
data.  Recordkeeping  and  reporting 
requirements. 

Dated:  May  5. 1993. 

Charles  M.  Auer. 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712— {AMENDED] 

1.  In  Part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Section  712.30  is  amended  by 
adding  two  categories  alphabetically  in 
paragraph  (x)  to  read  as  follows: 

f  712.30 
periods. 


Chemical  lists  and  reporting 


(x)* 
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CAS  No. 


Substance 


Effective 
date 


Repofling 
date 


ChloraJkyl  phos- 
phates 

34621-99-3 1.2-Ethanedly1tetraWs{2-chJoro-1-fnethytethytene)  phosphate  

38051-10-4 2.2-Bi8(chlo<omethy1)-1.3-pfopaned»yftetraWs(2-chloroethy1)  ph<»phate 

53461-82-8 Oxydl-2.1-elhanediy«etTakJ3(2-chkxoelhy1)  phosphate 

76649-15-5 2-Chk)»o-1-nie<hy«ethytt>»s(2-chkxopropy1)  phosphate. 


SHoxanes 

107-46-O Hexan>ethyWisiloxane 

107-50-6 Tetradecamethylcyctoheptasiloxane .. 

107-51-7 Octamethyltrisltoxane  

107-52-6 Tetradecamethylhexasikjxane 

107-53-9 TetraoosamethylLindecasiloxane  

141-62-8 Decamethyltetrasiloxane  

141-63-9 Dodecamelhylpentasiloxane 

540-97-6 Oodecamethylcydohexasjioxane 

541-01-5 Hexadecamethylheptastloxane 

541-02-6 Decamettiyteyctopentas«OKane  

541-05-9 Hexamothyteyctotnsitoxane  

546-56-5 Octaphanyfcyciotetrasiioxane  ..- 

556-67-2 Octametnyteyciotetrasiloxane 

556-68-3 Hexadecamethylcyclooctasiloxane  .... 

556-69-4 Octadecamethyloctasiloxane 

556-70-7 DocosamelhyktecasiJoxane 

556-71-8 Octadacamethylcydonofiasiloxane  ... 

999-97-3 HexamethyfAsHazane 

2370-88-9 Tetrameth/tcycJotetrasiloxane 

2374-14-3 Trtfluofopropyfmethytcyctotiisiloxane  . 

2471-oe-l  ._ Hexacosamethyldodecasitoxane  

2471-09-2 OctacosamethyttridecasHoxane 

2471-10-5 Triacontamethyttstradecasiloxane 

2471-11-6 Ootriacontamethylpentadecasiloxane 

2554-06-6 Methyt-vinyteyctosiloxane 

2627-95-4 Tetramethyldivinyldlsiloxane 

2652-13-3 Eicosamethyfnonasiloxane 

7013-67-8 Non-end-blocked  sitoxanes _. 

9004-73-3 Melhylpoiysiloxane 

9006-65-9 Dtmethtcone 

9016-00-6 PolydimethylsikMWW  

18766-38-6 Docosame«hy<cyck>undecasiloxane -. 

18772-36-6 EicosaniethyteyckxJecastJoxane 

18844-04-7 HexatriacontamettiytheptadecasMoxane 

18919-94-3 Tetracosamethytcydododecasiloxane  ..„. 

23523-12-8 HexatriacootamethylcyctooctadecasJloxane  . 

23523-14-0  —  TriacontamethytcyctopentadecasJtoxane 

23732-94-7 HexacosamethytcydotrUecasitoxane 

36938-50-8 Tetratriacootamethyt  hexadecasiloxane 

36936-52-0 Octatnacootameth/  octadecasiloxane  .. 

63148-62-9 Dimethyl  silicones  and  siloxanes 


67762-90-7 Dimethyl  silicones  and  siloxane,  reaction  products  with  siHca . 

67762-04-1  ..„..  Dimethylmethy<viny1stk>xane „_ 

68037-59-2  —  Wmethylhydropotytsikwane  

68037-74-1 Dimethylpotysiioxanes  

68083-14-7 DimethyWiphenylsiloxane  . 

69430-24-6 .._..  CydopotytSmettiyMloxane 

Tetracontafnethytnonadecaslloxane 


OctacosamelhylcyciotetradecasikMttw , 

Dotetracontamethyleicosasiloxane 

Tetracontamenthytcydoeicosasiloxwte 


not  availaWe 
not  available 
not  available 
not  avaiiabie 

not  avaJlat>ie  Octatriacontamethyteyclononadecastloxane 

not  available  Tetratriacontttnethytcydoheptadecasfloxane 

not  available  Dotrlacontamethyt(^ck)hexadecasiloxane 

not  available  Polymethykxrtadecytsfloxane „ 

not  available  Dimethytrnethyttrifluoropropytsiloxane  


6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/1 2«3 

6/14/93 

• 

8/1 2«3 

6/14/93 

8/'12/93 

6/14/93 

8/12/93 

6/1 4«3 

8/'12«3 

6/14/93 

BJ^2m 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/1 4«3 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12«3 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/1 2«3 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/1 4«3 

8/12/93 

6/14/93 

8/12^93 

6/14/93 

8/12/93 

6/14/93 

8/1 2«3 

6/14/93 

8/12/93 

6/14<^3 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12«3 

6/14/93 

8/12«3 

6/14/93 

8/12/93 

6/1 4«3 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12«3 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/1 4«3 

8/12/93 

6/14/93 

8/12/93 

6/1 4«3 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8/12/93 

6/14/93 

8^12/83 

6/14/93 

8/12«3 

6/14/93 

8/12/93 

JMI 
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IL 


PART  716— [AMENDED] 


J.  In  part  716: 

a.  The  authority  citation  for  part  716  continues  to  read  as  follows: 
Authority:  15  U.S.C  2607(d). 

T>},«JvliS!«min«^:lf  "  amended  by  revising  the  entry  for  1.2-benzenedianiine.  S-chloro-B-nitro-  under  the 
phenylenediamines  catesory  under  paragraph  (c).  revising  the  entry  for  phosphoric  acid,  dibutyl  ester  under  the  alkvl 
phosphates  category,  and  adding  two  categories  alphabetically  to  paragraphed)  to  read  as  follows:  ^ 

S  716.1 20    SubatwtoM  and  llMad  mixturM  to  which  this  subpart  appllaa. 
(c)*    •    • 


Category 


CAS  No. 


Special  Exemptiont 


Effective  date 


I* 


Pfienyfenedlamines 
(Benzenediamines)  *    •    •. 
1.2-Benzenediamin6,  5s:hioro-3- 
nitro- 


42389-30-0 


Sunset  date 


4/29/83 


12/29/88 


Category 


CAS  No. 


Spectai  Exemptions 


Effective  date 


Sunset  date 


All()|  phosphates 
Phosphoric  acid,  dibutyl  ester , 


W 


107-66-4 


Chloioaticyl  phosphates 
2,2-Bi8(chioroniethyl)-1 ,3- 

propanediyltetral(i8(2- 

cWoroethyl)  phosphate 

2-Chioro-1-methyiethyiWs(2-  ^ 

chtoropropyl)  phosphate \      ') 

1,2-Ethanediyl  tetraJd8(2-chloro-1  ^-^ 

methyiethylene)  phosphate  

Oxydi-2,1  -ethanediyttetrald8(2- 

cWoroethyl)  phosphate 


tl 


Siloxanes 

CydopoJydimethylsiloxane 

Decamethylcyciopentasiloxane  ... 

Decamethyttetrasiioxane 

Dimethlcone  

Dimethytdlphenyisiioxane 

DimdthyihydropoJylsiloxana 

Oimethylmethytviriylslloxane  

Dimettiylpoiysiloxanes 

Dimethylmethyftrtfluoro 

propyisiioxane 

Dimethyl  silicones  and  siloxanes 
Dimethyl  silicones  and  siloxane, 

reaction  products  with  silica  .... 
Dooosamethylcydoun 

decasiloxane 

Dooosamethyldeoasiloxane 

Dodecamethyicydohexasiloxane 

Dodecamethylpentasiloxane 

Dotetracontamethyleicoaasi- 

kwane 


38051-10^ 
7664^15-5 
34621-9»-3 
53461-62-6 


69430-24-6 

541-02-6 

141-62-8 

9006-65-6 

6808^-14-7 

68037-69-2 

67762-84-1 

68037-74-1 

not  available 
63148-62-8 

67762-80-7 

18766-38-6 
556-70-7 
540-87-6 
141-63-e 

notavailabia 


10/29/90 


10/29/00 


6/14/93 

6/14/03 

6/14/93 

6/14A)3 

6/14/93 

6/14A)3 

6/14/93 

• 

6/14A)3 

• 

6/1 4«3 

6/14/93 
6/14/93 
6/14/93 
6/14/93 
6/14/93 
6/14/93 
6/14/93 

6/14A)3 
6/14A)3 
6/14A)3 
6/14/03 
6/14/03 
6/14/03 
6/14/03 
6/14A)3 

6/14/93 
6/14/93 

6/14/03 
6/14/03 

6/14/93 

6/14/03 

6/14/93 
6/14/93 
6/14/93 
6/1 4«3 

6/14A)3 
6/14'03 
6/14/03 
6/14A)3 

6/14/93 


6/14A)3 


28516  Federal  Register  /  Vol.  58,  No.  92  /  Friday.  May  14,  1993  /  Rules  and  Regulations 


Category 

CAS  No. 

DotriacontamethytcycJohexa- 

decasiloxane 

not  available 

Dotriacontamethytpenta- 

decasiloxane 

2471-11-6 

Eicosamethylcydodecasiloxane  .. 

18772-36-6 

Eicosamethylnonasiloxane 

2652-13-3 

Hexacosamolhylcyclotri- 

decasiioxane 

23732-94-7 

Hexacosamethyldodecasiloxane  . 

2471-08-1 

Hexadecamethytoydooctasilo- 

xana  

556-68-3 

HexadecamelhyHheptasiloxane  ... 

541-01-5 

Hexamethylcyclotrisiloxane  

541-05-9 

Hexamethyldisilazane  

999-97-3 

Hexamethyldisiloxane  

107-46-0 

Hexatriacontamethylcydoocta- 

decasiloxana 

23523-12-8 

Hexatriacontamettiylhepta- 

decasiloxane 

18844-04-7 

Methylpolysiloxane 

9004-73-3 

Methyl  vir.ylcyclosiloxana  

2554-06-5 

Non-end-blocked  siloxanes 

7013-67-8 

Octacosamethylcyciotetra- 

decasiloxane 

not  available 

Octacosamethyltridecasiloxane  ... 

2471-09-2 

Octadecamethylcyclonona- 

siloxane 

55^-71-8 

Octadecamethytoctasiloxane  

556-69-4 

Octamethyltrjsiloxane  

107-51-7 

Oclaphenylcydotetrasiloxane 

546-56-5 

Octatriacontamettiylcyclonona- 

decasiloxane 

not  available 

Octatrlacontcimethykxta- 

decasiloxane 

36938-52-0 

Polymethylsiloxane 

9016-00-6 

Polymethyloctadecylsiloxane  

not  available 

Tetracontamenthyt- 

cycloeicosasiloxane  

not  available 

Tetracontamettiyl- 

nonabecasiloxane 

not  available 

Tetracosamethylcydodo- 

decasiloxane 

18919-94-3 

Tetracosamettiylundecasiloxane  . 

107-53-9 

Tatradeca- 

methylcycloheptasiloxane 

107-50-6 

TetradecamethylhexasJIoxane 

107-52-8 

Tetramethylcyclotetrasiloxane 

2370-88-9 

Tetramethyldlvinyldisiloxane  

2627-95-4 

Tetratnaconta- 

methylcycJoheptadecasiloxane 

not  available 

Tetratriacontamethylhexa- 

decasiloxane 

36938-50-8 

TriacontamettiylcycJopenta- 

decasiloxane 

23523-14-0 

Triacontamethyltetradecasiloxane 

2471-10-5 

TriflLiOfopropylmethyl- 

cyctotrisiloxane 

•                               • 

2374-14-3 

* 

|FR  Doc.  93-11391;  Filed  5-13-93;  8:45  am) 

Special  Exemptions 


Effective  date 


Sunset  date 


V, 


6/14/93 

6/14/93 
6/14/93 
6/14/93 

6/14/93 
6/14/93 

6/14/93 
6/14/93 
6/14/93 
6/14/93 
6/14/93 

6/14/93 

6/14/93 
6/14/93 
6/14/93 
6/14/93 

6/14/93 
6/14/93 

6/14/93 
6/14/93 
6/14/93 
6/14/93 

6/14/93 

6/14/93 
6/14/93 
6/14/93 

6/14/93 

6/14/93 

6/14/93 
6/14/93 

6/14/93 
6/14/93 
6/14/93 
6/14/93 

6/14/93 

6/14,'93 

6/14/93 
6/14/93 

6/14/93 


6/14/03 

6/14/03 
6/14/03 
6/14/03 

6/14/03 
6/14/03 

6/14A)3 
6/14/03 
6/14/03 
6/14/03 
6/14/03 

6/14/03 

6/14/03 
6/14/03 
6/14/03 
6/14/03 

6/14/03 
6/14/03 

6/14/03 
6/14/03 
6/14/03 
6/14/03 

6/14/03 

6/14/03 
6/14/03 
6/14/03 

6/14/03 

6/14/03 

6/14/03 
6/14/03 

6/14/03 
6/14/03 
6/14/03 
6/14/03 

6/14/03 

6/14/03 

6/14/03 
6/14/03 

6/r4/03 
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40  CFR  Part  798 
[OPPTS-42166A:  FRL-457S-8] 

Tatting  Content  Order  for  Refractofv 
Ceramic  Fibers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  notice  announces  that 
EPA  has  signed  an  enforceable  testing 
consent  order  under  the  Toxic 
Substances  Control  Act  (TSCA),  15 
U.S.C.  section  2601  et  seq.,  with  three 
of  the  primary  producers  of  refractory 
ceramic  fibers  (RCF),  who  have  agreed 
to  perform  workplace  exposure 
monitoring  of  RCFs  for  all  workplace 
activities,  and  report  this  information  to 
the  Agency.  Pursuant  to  40  CFR  790.22, 
the  RCFs  testing  consent  order  is  being 
added  to  the  list  of  Testing  Consent 
Orders  in  40  CFR  799.5000. 
Accordingly,  the  export  notification 
requirements  of  40  CFR  part  707  apply 
to  RCFs. 

EFFECTIVE  DATE:  May  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,    • 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-543.  401  M  St.,  SW.. 
Washington.  DC  20460.  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPt^MENTARY  INFORMATION: 
I.  Regulatory  History 

On  November  21, 1991.  the  Agency 
concluded  that,  based  on  animal 
inhalation  data  submitted  to  the  Agency 
under  section  8(e)  of  TSCA,  RCFs  may 
present  an  unreasonable  risk  of  cancer 
to  human  health.  After  conducting  an 
accelerated  review  of  RCF  under  section 
4(f),  the  EPA  Administrator  concluded 
there  was  not  sufficient  data  available  to 
determine  whether  or  not  RCFs  present 
an  unreasonable  risk.  However,  there 
was  sufficient  basis  for  concern  to 
initiate  a  regulatory  investigation  of 
RCFs  to  determine  whether  action  imder 
TSCA  section  6  was  appropriate.  The 
regulatory  investigation  of  RCFs 
includes  a  thorough  review  of  a  recently 
completed  multiple  dose  animal 
inhalation  study,  an  update  of  the 
findings  from  an  ongoing  worker 
epidemiology  study,  an  analysis  of 
substitutes,  and  comprehensive 
exposure  data.  This  is  an  ongoing 
investigation  that  will  not  be  complete 
until  the  Agency  has  sufficient  data  to 
determine  whether  RCFs  pose  an 
unreasonable  risk. 

During  the  accelerated  review,  one 
area  identified  as  needing  additional 


data  was  worker  exposure  to  RCFs. 
Under  section  4  of  TSCA,  EPA  may 
require  the  testing  of  chemical 
substances  and  mixtures  by  adopting 
enforceable  consent  agreements  or 
promulgating  test  rules.  In  hght  of  three 
of  the  primary  producers'  willingness  to 
work  with  EPA  on  the  development  of 
this  type  of  data,  EPA  decided  to 
develop  an  enforceable  testing  consent 
order  according  to  the  procedures 
outlined  in  40  CFR  part  790. 
Accordingly,  on  August  17, 1992  (57  FR 
36997).  EPA  issued  a  Federal  Register 
notice  requesting  that  persons  interested 
in  participating  in  exposure  testing 
negotiations  for  RCFs,  identify 
themselves  to  EPA.  The  notice 
announced  the  date  for  a  public  meeting 
to  initiate  testing  negotiations  for  RCFs. 
The  primary  goal  of  the  negotiations 
was  to  develop  an  exposure  testing 
program  to  monitor  workplace 
exposures  throughout  the  RCF  lifecycle 
(i.e.,  manufacturing,  fabrication, 
processing,  installation,  and  removal) 
for  all  workplace  activities.  Negotiations 
began  in  September  1992  with  the 
Refractory  Ceramic  Fibers  Coalition 
(RCFC),  a  trade  organization  that  focuses 
on  research,  product  stewardship,  and 
regulatory  issues  relevant  to  RCFs; 
primary  manufacturers  of  RCFs;  and 
other  interested  parties  (e.g.,  labor  and 
user  groups).  The  negotiation 
participants  developed  workplace  and 
worker  samphng  schemes,  protocols  for 
the  collection  and  analysis  of  fibers,  and 
provisions  for  evaluation  of  the 
resulting  data.  The  negotiations  were 
completed  on  November  10, 1992. 

This  Federal  Register  document 
announces  the  completion  of  the 
enforceable  testing  consent  order  which 
is  the  final  product  of  negotiations,  and 
represents  the  consensus  of  EPA  and 
negotiation  participants. 

In  addition  to  developing  the 
exposure  monitoring  consent  order  with 
EPA,  RCFC  has  developed  and 
implemented  a  Product  Stewardship 
Program  (PSP).  The  program  consists  of 
seven  elements:  Health  effects  research, 
workplace  exposure  monitoring, 
workplace  exposure  control  measures, 
exposure  assessments,  product  research, 
special  studies,  and  a  communications 
program.  EPA  is  particularly  encouraged 
by  the  commitment  of  RCFC  to  monitor 
workplace  exposures  to  RCFs,  and  to 
look  for  ways  to  reduce  exposiu^s.  EPA 
believes  that  such  a  program  is  a 
significant  step  towards  the  reduction  in 
the  risk  of  RCFs.  Results  from  the 
exposure  testing  consent  order  should 
help  determine  the  effectiveness  of 
industry's  stewardship  of  RCFs. 


II.  Use  and  Exposure 

RCFs  are  defined  as  amorphous  man- 
made  fibers  produced  from  the  meUing 
and  "blowing"  or  "spinning"  of 
calcined  kaolin  clay  or  a  combination  of 
alumina  (AI2O3 )  and  silica  (SIOj). 
Oxides  such  as  zirconia  oxide,  ferric 
oxide,  titanium  oxide,  magnesium 
oxide,  calcium  oxi-ie.  and  alkali  oxides 
may  be  added.  The  approximate 
percentage  of  components  (by  weight) 
may  vary  as  follows:  alumina.  20  to  80 
pwrcent;  silica.  20  to  80  percent; 
zirconia,  0  to  20  percent;  and  other 
oxides  in  lesser  amounts,  approximately 
1  to  5  percent  (CAS  number  142844-00- 
6). 

RCFs  are  processed  by  two  different 
methods:  The  "spinning"  process  and 
the  "blowing"  process.  The  resultant 
fiber  is  vitreous  and  non-crystalline. 
RCFs  are  fabricated  into  a  wide  variety 
of  forms.  Fiber  diameters  vary  within 
the  product,  ranging  from 
approximately  0.06  micron  to  greater 
than  3  microns.  Lengths  in  the  final 
product  also  vary  and  are  dependent 
upon  the  processing  used. 

RCFs  are  used  primarily  for  high 
temperature  industrial  insulation 
applications,  most  frequently  as 
refractory  lining  in  high  temperature 
furnaces,  heaters,  and  kilns  in  industries 
such  as  ethylene,  steel,  aluminum, 
ceramics,  and  glass  production.  RCFs 
are  also  used  in  automotive 
applications,  aerospace  uses,  and  in 
certain  commercial  appliances  such  as 
self-cleaning  ovens. 

RCFs  are  currently  produced  by  six 
companies  in  the  United  States  at  eight 
locations.  The  Carborundum  Company, 
Premier  Refractories  and  Chemicals, 
Inc.,  and  Thermal  Ceramics  Inc., 
together  account  for  the  bulk  of  U.S. 
production  of  RCFs.  The  three  other 
domestic  producers,  A.P.  Green 
Industries,  ELTECH  Thermal  Systems 
Corporation,  and  Industrial  Insulation, 
Inc.  produce  RCFs  in  relatively  small 
quantities.  Approximately  80  million 
pounds  of  RCFs  were  produced  in  the 
U.S.  in  1990. 

III.  Health  EfiTects 

Several  studies  show  that  RCFs  are  an 
animal  carcinogen,  and  EPA  has 
classified  RCF  as  a  probable  human 
carcinogen.  A  major  animal  inhalation 
study  using  kaolin,  the  most  common 
type  of  RCF,  has  shown  a  positive 
tumorigenic  response  in  rats  and 
hamsters,  with  35  percent  of  the 
hamsters  exposed  to  kaolin  RCFs 
developing  pleural  mesothelioma,  and 
13  percent  of  the  rats  exposed  to  kaolin 
RCFs  developing  adenoma-carcinomas. 
Additional  results  from  this  study  also 
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indicate  the  development  of  pleural  and 

Eulmonary  fibrosis  in  both  rats  and 
amsters  exposed  to  kaolin  RCFs.  In 
addition,  this  study  has  shown 
fibrogenic  and  tumorigenic  responses  in 
rats  exposed  to  other  types  of  RCF.  See 
the  docket  for  the  November  21, 1991 
section  4(fl  Federal  Register  Notice,  56 
FR  58693,  for  references  to  these 
studies. 

IV.  Testing  Consent  Order  Negotiations 

On  September  2. 1992.  EPA  held  a 
public  meeting  to  initiate  negotiations  of 
the  Consent  Order,  pursuant  to  40  CFR 
part  790.  The  meeting  brought  together 
the  three  primary  domestic 
manufacturers  of  RCFs  (the  RCFC 
member  companies),  as  well  as 
representatives  from  processor  and  user 
groups,  organized  labor,  and  Rber  glass 
and  rock  wool  manufacturers. 

The  primary  goals  for  the  workplace 
exposure  monitoring  program 
developed  in  the  Consent  Order,  are  to 
provide  a  baseline  for  occupational  RCF 
exposure,  a  study  of  trends  in  exposure 
levels  over  time  (the  Consent  Order 
requires  testing  for  a  minimum  of  5 
years),  and  a  study  of  differences  in 
workplace  concentrations  among 
employers  engaged  in  various  tasks. 

While  the  parties  have  agreed  to 
conduct  the  monitoring  for  a  minimum 
of  5  years,  EPA  is  not  precluded  from 
taking  regulatory  action  at  any  time 
should  EPA  receive  information  that 
indicates  a  need  to  do  so.  Additionally, 
if  testing  under  the  Consent  Order  is 
invalidated,  not  conducted,  or  EPA 
determines  that  additional  testing  is 
necessary,  EPA  may  initiate  rulemaking 
procedures  under  TSCA  section  4.  As 
part  of  any  such  rulemaking 
proceedings,  EPA  would  make  statutory 
findings  pursuant  to  section  4. 

This  Consent  Order  and  the  resultant 
data  will  be  representative  of  worker 
exposures  for  Uie  participating  RCF 
manufacturers  and  some  of  their 
customers.  EPA  does  not  have 
information  necessary  to  demonstrate 
whether  the  exposure  data  would  be 
representative  of  workplace  conditions 
for  employees  of  non-participating 
manufacturers,  processors,  or  end-users 
of  RCFs.  The  following  units  (V.,  VI., 
VII.,  and  VIII.)  summarize  the  terms  and 
conditions  of  the  RCF  Testing  Consent 
Order.  The  full  Consent  order  is 
included  in  the  record  for  this 
rulemaking. 

V.  Monitoring  Program 

The  three  primary  producers  of  RCFs 
have  agreed  to  obtain  720  air  monitoring 
samples  to  monitor  RCF  exposures 
annually  bom  their  own  facilities  that 
manufacture  and  process  RCFs  (320 


samples)  as  well  as  from  their 
customers'  facilities  (400  samples).  The 
samples  will  be  collected  from 
employees  engaged  in  all  aspects  of  RCF 
production  and  use. 

Eight  functional  activity  categories 
have  been  detined  for  the  monitoring. 
The  eight  categories  are:  Fiber 
production  (manufacturing  sector  only), 
finishing,  installation,  removal, 
assembly  operations,  mixing/forming, 
auxiliary  operations,  and  other  activities 
(which  include  papermaklng, 
production  of  textiles,  and  automotive 
activities).  The  last  seven  categories  are 
for  manufacturing,  processing,  and  end- 
use  sectors.  These  categories  were 
intended  to  cover  all  RCF-related 
workplace  activities.  The  customers  to 
be  selected  will  include  those  selected 
at  random  and  those  who  specifically 
request  monitoring. 

RCFC  has  also  agreed  to  monitor  silica 
(as  well  as  RCFs)  exposures  to  workers 
involved  in  the  after-service  removal  of 
RCFs  from  high  temperature  ovens  and 
furnaces. 

VI.  Standards  and  Methodologies 

RCF  inhalation  exposures  for  workers 
will  be  measured  using  phase  contrast 
microscopy  (PCM).  The  analytical 
protocol  which  will  be  employed  was 
developed  for  fiber  measurement  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  and  is  called 
the  NIOSH  Method  7400.  Analysis  of 
the  RCFs  will  follow  the  alternate 
counting  rules  for  this  method 
(commonly  referred  to  as  the  "B  rules"). 

RCFC  will  analyze  a  subset  of  samples 
(6  percent)  on  an  annual  basis  by 
transmission  electron  microscopy  (TEM) 
to  ensure  that  the  phase  contrast 
microscope  is  capable  of  resolving  the 
predominance  of  fibers.  This  data  will 
be  analyzed  and  reported  to  EPA  for 
evaluation. 

Due  to  exposure  to  high  temperature 
over  time,  it  is  possible  for  RCFs  to 
undergo  a  partial  transformation  to 
cristobahte,  a  form  of  crystalline  silica. 
Concern  was  expressed  in  the 
negotiations  that  silica  exposures 
should  be  measured  in  the  workplaces 
where  RCFs  might  be  severely 
disturbed,  as  in  removal  activities.  The 
Consent  Order  contains  an  appendix 
requiring  RCFC  to  monitor  the  after- 
service  removal  of  RCFs  from  end-user 
applications.  Specifically,  RCFC  will 
monitor  workers  involved  in  removing 
RCFs  from  high  temperature  ovens  and 
furnaces  for  both  RCF  and  silica 
exposures.  Two  samples  will  be 
collected  from  the  workers  to  be 
monitored.  The  RCF  sample  will  be 
analyzed  by  NIOSH  Method  7400  to 
determine  the  fiber  concentration.  The 


silica  sample  will  be  analyzed  by 
NIOSH  Method  7500  which  specifies 
the  procedures  to  follow  for  determining 
silica  exposure. 

All  testing  will  be  conducted  in 
accordance  with  the  sampling  and 
analytical  protocols  set  forth  in 
Appendices  1,  2,  3,  4,  5,  and  6  of  the 
Consent  Order.  RCFC  has  agreed  to  meet 
with  EPA  every  6  months  to  review  data 
submissions  and  discuss  whether  test 
standard  modifications  are  necessary. 
Modifications  to  the  Consent  Order  will 
be  governed  by  40  CFR  790.68. 

VII.  Reporting  Requirements 

The  signatories  of  this  Consent  Order, 
through  RCFC,  will  submit  monitoring 
data  every  6  months  beginning  6  months 
after  the  initiation  of  testing.  The 
signatories  agree  to  meet  with  EPA  no 
later  than  45  days  after  the  submission 
of  the  data  to  review  the  data 
submission  collected  according  to  the 
Consent  Order.  The  signatories  will 
conduct  the  exposure  monitoring  for  a 
minimum  of  5  years.  Data  submitted  to 
EPA  under  the  Consent  Order  will  be 
available  in  the  Public  Docket  and  will 
be  identified  by  Docket  Number 
OPPTS-42166A  and  Refractory  Ceramic 
Fibers  -  Exposure  Monitoring  Data. 

VIII.  Export  Notification 

The  signatories  of  this  Consent  Order 
are  required  to  comply  with  the 
notification  requirements  of  section 
12(b)(1)  of  TSCA  and  40  CFR  part  707 
if  they  export  or  intend  to  export  RCFs. 
Any  other  person  who  exports  or 
intends  to  export  RCFs  is  also  subject  to 
these  export  requirements  as  a  result  of 
this  testing  consent  order  under  TSCA 
section  4.  Chemicals  subject  to  testing 
consent  orders  are  listed  at  40  CFR 
799.5000.  This  serves  as  notification  to 
persons  who  export  or  who  intend  to 
export  chemical  substances  or  mixtures 
which  are  the  subject  of  testing  consent 
orders  that  40  CFR  part  707  applies. 

Section  12(b)(1)  of  TSCA  reads:  "If 
any  person  exports  or  intends  to  export 
to  a  foreign  country  a  chemical 
substance  or  mixture  for  which  the 
submission  of  data  is  required  under 
section  4  or  5(b),  such  person  shall 
notify  the  Administrator  of  such 
exportation  or  intent  to  export  and  the 
Administrator  shall  furnish  to  the 
government  of  such  country  notice  of 
the  availability  of  the  data  submitted  to 
the  Administrator  under  such  section 
for  such  substance  or  mixture." 

40  CFR  part  707  includes  the 
following  sections  that  govern  notices  of 
export  under  section  12(b)  of  TSCA: 
§  707.60  discusses  applicability  and 
compliance  of  TSCA  section  12(b); 
§  707.63  discusses  pertinent  definitions; 
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S  707.65  deals  with  submissions  of 
export  notification  to  the  EPA;  §  707.67 
outlines  the  required  contents  of  export 
notification;  §  707.69  addresses  the 
notification  EPA  must  send  to  the 
Importing  foreign  governments;  §  707.72 
states  procedures  for  termination  of 
reporting  requirements;  and  §  707.75 
discusses  confidentiality. 

K.  Other  Regulatory  Requirements 

1 1  To  the  extent  this  collection  of 
information  is  covered  by  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq..  data  will  be 
collected  under  0MB  Control  No.  2070- 
0033. 

Public  reporting  burden  for  the 
collection  of  information  from 
customers  of  the  three  primary 
manufacturers  is  estimated  to  average  10 
minutes  per  response  (approximately  43 
hoiu-s  per  year).  The  estimated  average 
includes  time  for  answering  a  list  of 
questions  that  an  industrial  hygienist 
will  routinely  ask  with  regard  to  the 
exposure  monitoring  program. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (2070-0033). 
Washington,  DC  20503. 

X.  Record 

EPA  has  established  a  record  for  this 
testing  consent  order  under  Docket 
Number  OPPTS-42166A.  This  record 
contains  the  information  EPA 
considered  in  developing  this  Consent 
Order  and  includes  the  following 
information. 

A.  Support  Documents 

1.  Testing  consent  order  for  RCFs  and 
Appendices  1  through  6. 

2.  Federal  Register  notices  consisting 
of: 

a.  August  17, 1992  Notice  announcing 
a  public  meeting  for  September  2, 1992, 
and  soliciting  interested  parties  to 
develop  a  consent  order  for  RCFs  (57  FR 
36997). 

b.  November  21, 1991  Notice 
announcing  4(f)  decision  on  RCFs  (56 
FR  58693). 

3.  EPA's  May  20. 1992  Decision 
Memorandum  for  RCFs. 

4.  Commimications  consisting  of: 


a.  Meeting  notes  from  September  2, 
1992,  September  16. 1992,  September 
24, 1992,  October  8, 1992,  October  21, 
1992,  and  November  10, 1992. 

b."Sampling  Plan  and  Associated 
Analytical  Protocol  for  Monitoring 
Workers  Engaged  in  the  Manufacture  or 
Processing  of  RCFs,"  draft  November  2. 
1992  (D.  Maxim/Everest  Consulting). 

c.  "Sampling  Plan  and  Associated 
Analytical  Protocol  for  Monitoring 
Workers  Engaged  in  the  Manufacture  or 
Processing  of  RCFs,"  final  November  25, 
1992  (D.  Maxim/Everest  Consulting). 

d.  "Responses  to  Protocol  Related 
Issues,"  October  8, 1992  (D.  Maxim/ 
Everest  Consulting). 

e.  "Proposed  Sampling  Plans  for 
Discussions  with  EPA  and  Other 
Interesteds,"  October  21. 1992  (D. 
Maxim/Everest  Consulting). 

f.  "Background  and  Concepts  for 
'Scope'  Discussions  with  EPA  and  Other 
Interesteds,"  October  8, 1992  (D. 
Maxim/Everest  Consulting). 

g.  EPA  Memorandum  "EPA  Proposal 
for  the  Selection  of  Firms  to  be 
Monitored,"  November  18, 1992  (M. 
Henshall/EPA-RCF  Project  Coordinator 
to  Negotiation  Participants). 

h.  Two  EPA  Memoranda,  December  7, 
1992,  from  M.  Henshall  (EPA-RCF 
Project  Coordinator)  to  RCF  Negotiation 
Participants  requesting  comments  on 
final  background  document. 

i.  EPA  Memorandum  "EPA  Response 
to  RCFC  'Proposed  Sampling  Plans  for 
Discussions  with  EPA  and  Other 
Interesteds,"  Dated  October  21, 1992." 
from  M.  Henshall  (EPA-RCF  Project 
Coordinator)  to  RCF  Negotiation 
Participants.  November  29, 1992. 

j.  North  American  Insulation 
Manufacturers  Association  (NAIMA) 
letter,  dated  February  16. 1993.  to  Ms. 
Jellinek  (EPA-RCF  Project  Coordinator) 
re:  Comments  on  the  RCF  Consent 
Agreement;  facsimile  referenced  in 
NAIMA  letter  to  Chuck  Axten,  et  al. 
from  Walter  Eastes  (Ownes-Coming)  re: 
Airborne  Fiber  Counting  Rules. 

k.  Letter  from  D.  Maxim  (Everest 
Consulting),  dated  February  22, 1992,  to 
EPA  staff  member  Ms.  Jellinek  re: 
Comments  on  the  RCFs  Consent 
Agreement. 

1.  Memorandum  from  D.  Cox  (Cox 
Associates/EPA  consultant)  to  EPA  staff 
member  Betsy  Dutrow,  et  al.  dated 
October  7, 1992.  re:  Comparison  of  "A" 
Rules  and  "B"  Rules  and  number  of 
TEM  samples  needed. 

m.  EPA  Memorandum  from  D.  Cox 
(Cox  Associates)  to  M.  Conomos  (EPA 


staff  member)  dated  November  13, 1992, 
re:  Selection  of  firms  to  be  monitored  in 
RCF  study. 

n.  EPA  Memorandum  from  M. 
Conomos  and  B.  Dutrow  (EPA  staff 
members)  to  RCFs  Negotiation 
Participants  and  Interested  Parties, 
dated  October  22. 1992,  re:  Number  of 
TEM  Analyses  to  be  conducted  as  part 
of  RCFs  Workplace  Monitoring  Study. 

o.  EPA  Memorandum  from  Joseph  S. 
Carra  (Deputy  Director,  Office  of 
Pollution  Prevention  and  Toxics)  to 
File,  dated  December  23. 1992.  re: 
Recording  conversation  with  William  P. 
Kelly.  President  of  RCFC  and  Robert 
Malone.  President  of  Carborundum 

p.  EPA  Memorandum  from  A.  Jellinek 
(EPA-RCF  Project  Coordinator)  to 
Negotiation  Participants  dated  March 
15.  1992,:  "Response  to  Comments 
submitted  by  Dan  Maxim.  NAIMA.  and 
Denny  Christensen.  for  RCF  Exposure 
Monitoring  Consent  Order  Final  Draft." 

B.  References 

a.  "Nomenclature  of  Man-Made 
Vitreous  Fibers;"  April  15,  1991  (TIMA). 

b.  "Air  Sampling  Protocol  -  Fibers  t.nd 
Free  Silica;"  revised  November  1991 
(Dept.  of  Health.  University  of 
Cincinnati). 

c.  "RCF  Emissions  from  Domestic 
Production  Facilities  and  Landfill:  Daia 
Quality  Objectives;"  1990  (M.  Conomos 
and  B.  Dutrow.  EPA). 

d.  "EPA  Office  of  Toxic  Substances 
Guidance  Document  for  Preparation  of 
the  Quality  Assurance  Project  Plan." 
November  1.  1987  (EPA). 

Dated:  April  26. 1993. 
Victor  J.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  Chapter  1. 
subchapter  R,  part  799  is  amended  as 
follows: 

PART  799— {AMENDED) 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2h()3.  2611.  2625. 

2.  Section  799.5000  is  amended  by 
adding  refractory  ceramic  fibers  to  the 
table  in  CAS  Number  order,  to  read  as 
follows: 

f  799.5000    Testing  content  orders  for 
sutMtanc**  snd  mixtures  with  Chemicsl 
Abstract  S«rvic«  Registry  NumtMrs. 
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CAS  Number 


Substance  or  mixture  name 


Testing 


FR  Pubttcation  Date 


142844-00-6 


Refractory  ceramic  libers         E^xmmb  monitortnQ 


May  14. 1993. 


(FR  Doc.  93-11495  Filed  5-13-93;  8:45  ami 
BiujNO  CODE  (sao-ao-F 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1007 
[Ex  Parte  No.  514(B)] 

Privacy  Act:  New  Syatam  of  Racorda— 
Exemption;  Offica  of  kiapector  Gar>afBi 
Complaint  and  Invaatigattva  Rlea 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Interstate  Commerce 
Commission  (ICC)  adopted  a  final  rule 
which  exempted  the  Office  of  Inspector 
General's  complaint  and  investigatory 
files  from  certain  Privacy  Act 
requirements  because  of  the  law 
enforcement  nature  of  those  records. 
This  document  corrects  an 
inappropriate  citation  that  appears  in 
the  last  line  of  the  regulatory  text. 
EFFECTIVE  tMTE:  This  rule  is  effective 
May  14,  1993. 

fW  FURTHER  INFORMATION  CONTACT:  S. 
Arnold  Smith,  Freedom  of  Information/ 
Privacy  Officer.  (202)  927-6317  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFOMMATION:  At  58  FR 
15290  (March  22, 1993).  the  ICC 
published  a  final  rule  in  this 
proceeding.  This  document  which 
corrects  that  final  rule  is  published 
under  the  authority  of  49  U.S.C  10321. 

List  of  Subjects  in  49  CFR  Part  1007 

Administrative  practice  and 
procedure,  Privacy. 

Decided:  May  7. 1993. 

By  the  Commission,  Qiainnan  McDonald, 
Vice  Chairman  Simmons,  Commissionen 
Phillips.  Philbin,  and  Walden. 
Sidney  L.  StrickUnd.  Jr. 
Secretary 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X.  part  1007 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1007— RECORDS  CONTAININQ 
INFORMATION  ABOUT  INDIVIDUALS 

1 .  The  authority  citation  for  part  1007 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552, 553.  and  559. 


2.  In  §  1007.12,  paragraph  (c)  is 
corractad  to  read  as  follows: 

S  1007.12    Examptiorts. 

•        •        •        •        • 

(c)  Complaints  and  investigatory 
materials  compiled  by  the  Commission's 
Office  of  Inspector  General  are  exempt 
from  the  provisions  of  5  U.S.C.  552a  and 
the  regulations  in  this  part,  pursuant  to 
5  U.S.C.  552a(j)(2).  except  subsections 
(b).  (c)(1)  and  (2).  (e)(4)(A)  through  (F), 
(e)(6).  (7),  (9).  (10),  and  (11)  and  (i)  to 
the  extent  that  the  system  of  records 
pertains  to  the  enforcement  of  criminal 
laws.  Complaint  and  investigatory 
materials  compiled  by  the  Commission's 
Office  of  Inspector  General  for  law 
enforcement  purposes  also  are  exempt 
irom  the  provisions  of  5  U.S.C.  552a  and 
the  regulations  of  this  part,  pursuant  to 
5  U.S.C  552a(k)(2). 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlniatration 

50  CFR  Part  672 
[Docitat  No.  930222-3106] 

Groundfish  of  the  Gutf  of  Alaaka 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce, 
ACTION:  Final  rule. 

SUMMARY:  NMFS  is  implementing  two 
regulatory  amendments  to  regulations 
governing  the  opening  of  the  sablefish 
hook-and-line  gear  fishery  in  the  Gulf  of 
Alaska  (GOA).  The  first  would  redefine 
the  start  of  the  GOA  sablefish  hook-and- 
line  gear  fishery  to  prohibit  operators  of 
vessels  that  deploy  hook-and-line  gear 
within  72  hours  of  the  opening  from 
participating  in  the  directed  sablefish 
fishery.  This  action  is  necessary  to 
clarify  NMFS'  intent  with  respect  to  the 
opening  of  directed  fishing  for  sablefish 
with  hook-and-line  gear  and  reduce 
both  gear  conflicts  and  preemptions  of 
the  fishing  grounds.  The  second 
regulatory  amendment  defines  the 
annual  mid-May  opening  date  of  the 
GOA  sablefish  hook-and-line  gear 
fishery  as  the  mid-May  date  upon  which 
the  tide  with  the  smallest  tidal  range 
occurs.  This  action  is  necessary  to 
provide  safer  fishing  conditions  and 


reduce  economic  costs  resulting  from 
gear  loss.  The  intent  of  these  actions  is 
to  promote  the  goals  and  objectives  of 
the  North  Pacific  Fishery  Management 
Council  (Council)  with  respect  to 
groundfish  management  oft  Alaska. 
EFFECTIVE  DATES:  Section  672.7(k)  is 
effisctive  on  May  11. 1993;  section 
672.23(c)  is  effective  on  June  10, 1993. 
ADITflESSES:  Individual  copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
from  the  Fisheries  Management 
Division,  Alaska  Region,  NMFS,  Box 
21668,  Juneau,  AK  99802. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi,  Fisheries  Management 
Division,  (907)  586-7229. 

SUPPt^MENTARY  MFORMATION: 

Background 

The  domestic  groundfish  fishery  in 
the  exclusive  economic  zone  of  the  GOA 
is  managed  by  the  Secretary  of 
Commerce  (Secretary)  under  the  Fishery 
Management  Flan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP).  The  FMP  was 
prepared  by  the  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  for  the  U.S. 
fishery  at  50  CFR  part  672.  General 
regulations  that  also  pertain  to  the  U.S. 
fishery  are  codified  at  50  CFR  part  620. 

At  its  September  1992  meeting,  the 
Council  recommended  that  NMFS 
prepare  a  rule  for  Secretarial  review  and 
approval  that  would  implement  a 
regulation  to  redefine  the  start  of  the 
GOA  sablefish  hook-and-line  gear 
fishery  and  that  would  implement  a 
regulation  to  set  the  annual  mid-May 
opening  date  based  on  tidal  ranges.  A 
proposed  rule  was  published  in  the 
Federal  Register  on  April  1, 1993  (58  FR 
17193),  that  would  implement  the 
Council's  recommended  action.  Public 
comment  on  the  proposed  rule  was 
invited  through  April  28.  1993.  Two 
letters  supporting  the  proposed  action 
were  received  during  the  comment 
period.  One  of  the  letters  was  sigiMd  by 
18  individuals.  The  comments  in  the 
letters  are  summarized  and  responded 
to  below. 

This  final  rule  proliibits  participation 
in  the  directed  sablefish  fisnery  in  the 
GOA  by  vessels  from  which  hook-and- 
line  gear  is  deployed  within  72  hours 
prior  to  the  opening  of  that  directed 
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fishery.  This  final  rule  also  sets  the 
annud  date  for  the  mid-May  season 
opening  of  the  GOA  sablefish  hook-and- 
line  gear  fishery  as  the  date  upon  which 
the  tide  with  the  smallest  tidal  range 
oomrs.  For  1993,  the  opening  date  will 
remain  at  12  noon,  Alaska  local  time. 
May  15, 1993. 

A  complete  description  of,  and  the 
justification  for,  this  action  was 
discussed  in  the  preamble  to  the 
proposed  rule.  Additional  information 
also  is  available  in  the  EA/RIR/FRFA. 

Upon  reviewing  the  reasons  for  and 
the  comments  on  this  action,  NMFS  has 
determined  that  this  rule  is  necessary 
for  fisheries  conservation  and 
management,  and  has  approved  it. 

Response  to  Comments 

Comments:  Two  sets  of  comments 
were  received  on  the  proposed  changes 
to  regulations  governing  the  opening  of 
the  GOA  sablefish  hook-and-line  gear 
fishery  indicating  that  the  actions  are 
noncontroversial  and  should  be 
expedited  so  that  a  final  rule  is  effective 
by  May  12, 1993.  Delay  of  the  effective 
date  to  allow  for  a  "cooling  off"  period 
under  the  Administrative  Procedure  Act 
is  not  justified. 

Response:  NMFS  concurs  that  this 
rule  is  noncontroversial,  and  should  be 
effective  immediately.  lieterminations 
with  respect  to  delaying  the 
effectiveness  of  the  final  rule  under 
section  553(d)  of  the  Administrative 
Procedure  Act  are  described  below. 

Qassification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
final  rule  is  necessary  for  the 
conservation  and  management  of  the 
groundfish  fisheries  off  Alaska  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  apphcable  laws. 

NMFS  prepared  an  EA  for  this  final 
rule,  and  the  Assistant  Administrator 
concluded  that  no  significant  impact  on 
the  human  environment  will  result  from 
its  implementation.  A  copy  of  the  EA  is 
available  (see  ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  This 
determination  is  based  on  the  RIR 
prepared  by  NMFS.  A  copy  of  the  EA/ 
RIR/FRFA  may  be  obtained  (see 
ADDRESSES). 

NMFS  prepared  an  FRFA  that 
concludes  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  information  in  the  FRFA  remains 
essentially  unchanged  from  that  in  the 
IRFA  which  was  sxunmarized  in  the 


proposed  rule  (58  FR  17193,  April  1, 
1993).  A  copy  of  the  FRFA  is  available 
(see  ADDRESSES). 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

NMFS  determined  that  this  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Consistency  is  automatically  inferred 
because  the  appropriate  State  agency 
did  not  reply  within  the  statutory  time 
period. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  would  not  affect  endangered  and 
threatened  species  under  the 
endangered  Species  Act  (ESA). 
Specifically,  the  Regional  Director 
determined  that  fishing  activities 
conducted  under  this  action  would  not 
affect  Steller  sea  lions  in  a  way  that  was 
not  abeady  considered  in  the  informal 
section  7  consultation  on  the  final  1993 
initial  groundfish  specifications  that 
was  concluded  on  January  27, 1993.  The 
Regional  Director  also  determined  that 
fishing  activities  conducted  under  this 
action  would  not  affect  listed,  proposed, 
and  candidate  seabirds  under  the  ESA 
in  a  way  that  was  not  already 
considered  in  the  informal  section  7 
consultation  for  the  final  1993  initial 
groundfish  specifications  dated 
February  1, 1993,  and  clarified  on 
February  12, 1993.  Finally,  the  Regional 
Director  determined  that  fishing 
activities  conducted  under  this  action 
would  not  affect  listed  species  of  Pacific 
salmon  in  a  way  that  was  not  abeady 
considered  in  the  informal  section  7 
consultation  on  the  final  1993  initial 
groundfish  specifications  that  was 
concluded  on  April  21, 1993. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  will  have  no  adverse  impact  on 
marine  mammals. 

This  rule  does  not  contain  policies 
with  federalism  implication  sufficient  to 
warrant  preparation  of  the  Federalism 
Assessment  under  E.0. 12612. 

NMFS  has  determined  that  delaying 
the  effectiveness  of  §  672. 7(k)  for  30 
days  under  section  553(d)  of  the 
Administrative  Procedure  Act  (APA)  is 
impracticable  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  this  rule  effective  on  May  11, 
1993.  The  intent  of  the  30-day  delayed 
effectiveness  provision  in  the  APA  is  to 
afford  affected  persons  with  reasonable 
time  to  prepare  for  compliance  with  the 


rulemaking.  Based  on  the  initiation  of 
this  action  by  the  fishing  industry, 
public  debate,  and  notice  of  the 
proposed  action  within  the  Council 
process,  and  the  subsequent  proposed 
rulemaking,  the  fishing  industry 
supports  the  changes  to  the  regulations 
governing  the  GOA  sablefish  hook-and- 
line  gear  fishery  and  has  anticipated  and 
planned  for  a  72-hour  prohibition  on  the 
deployment  of  hook-and-line  gear  prior 
to  the  May  15  opening  date  of  the  1993 
GOA  sablefish  hook-and-line  fishery.  If 
the  final  rule  is  not  effective  by  May  11, 
1993.  an  orderiy  prosecution  of  the  GOA 
sablefish  hook-and-line  gear  fishery  will 
be  undermined,  and  preemption  of 
fishing  grounds  and  gear  conflicts  will 
occur.  Therefore,  NMFS  is  waiving  the 
30-day  delayed  effectiveness  period  for 
§  672.7(k)  so  that  it  may  be  effective 
beginning  on  May  11. 1993. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  11,1993. 
Samuel  W.  McKaen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  672  is  amended 
as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.Q  1801  et  seq. 

2.  In  §672.7.  paragraph  (k)  is  added 
to  read  as  follows: 

1672.7    Prohibitions. 

(k)  Engage  in  directed  fishing  for 
sablefish  with  hook-and-line  gear  from  a 
vessel  that  was  used  to  deploy  hook- 
and-line  gear  within  72  hours  prior  to 
the  opening  of  the  sablefish  hook-and- 
line  directed  fishery. 

3.  In  §672.23.  paragraph  (c)  is  revised 
to  read  as  follows: 

|672ut3    Seasons. 


(c)  The  opening  date  for  the  directed 
fishing  season  for  sablefish  with  hook- 
and-line  gear  in  the  Gulf  of  Alaska  will 
be  the  calendar  day  from  May  9  through 
May  22  upon  which  the  tide  with  the 
smallest  tidal  range  occurs.  For 
purposes  of  this  paragraph,  tidal  range 
means  the  change,  measured  in  feet  and 
inches,  between  consecutive  high  and 
low  watere.  The  directed  fishery  will 
remain  open  through  December  31 
subject  to  other  provisions  of  this  part. 
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The  opening  date  will  be  determined 
from  the  tide  schedules  in  the  annual 
publication  Tide  Tables  published  by 
the  Depaitment  of  Conunerce.  NOAA. 
By  January  1,  or  as  soon  as  practicable 
thereafter,  of  each  yea/,  NMFS  will 
publish  a  notice  in  the  Federal  Register 
announcing  this  date  for  the  new  fishing 
year. 

(FR  Doc.  93-11518  Filed  5-11-93;  2:50  pml 
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50  CFR  Part  675 
[Docket  No.  921185-3021] 

Groundfish  of  tfw  Bering  S«m  and 
Aleutian  Wands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnoti:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Pacific  cod  in  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  Pacific  cod  total 
allowable  catch  (TAG)  in  the  BSAI. 
EFFECTIVE  DATES:  Effective  12  noon. 
Alaska  local  time  (A.l.t),  May  11. 1993. 


until  12  midnight,  A.Lt.  December  31, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division.  NXiFS.  (907) 
58&-7228. 

SUPPtEMBfTARV  MFORMATXM:  The 
groundfish  fishwy  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(7)(ii), 
the  Pacific  cod  TAG  for  the  BSAI  was 
established  by  the  final  1993  initial 
specifications  of  groundfish  (58  FR 
8703,  February  17. 1993)  as  164,500 
metric  tons  (mt). 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8),  that  the  Pacific  cod  TAG 
in  the  BSAI  soon  vrill  be  reached. 
Therefore,  the  Regional  Director  has 


established  a  directed  fishing  allowance 
of  151.500  mt.  with  consideration  that 
13.000  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  the  BSAI.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Pacific 
cod  in  the  BSAI.  effective  from  12  noon. 
A.l.t..  May  11, 1993,  until  12  midnight. 
A.l.t..  December  31. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classificatioa 

This  acticm  is  taken  under  §  675.20. 
and  complies  with  E.0. 12291. 

List  ofSnbiects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Audiorily:  16  U.S.C  1801  et  seq. 

Dated:  May  10, 1993. 
Richard  H.  Schaefar. 
Director  of  Office  of  Fisheries  Conservation 
and  Management.  Sational  Marine  Fisheries 
Service. 
[FR  Doc.  93-11474  Filed  5-11-93;  2:50  pm] 
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TN*  section  of  th«  FEDERAL  REGISTER 
contains  notices  to  the  p(jt>lic  oi  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
me  maicing  prior  to  the  adoption  of  the  finaJ 
ruies. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Ch.  I 

Issuance  of  Quarterly  Raport  on  tha 
Regulatory  Agenda 

AGENCY:  Nuclear  Regulatoiy 
Commission. 

ACTION;  Issuance  of  Regxilatory  Agenda. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  the  NRG 
Regulatory  Agenda  for  the  first  quarter, 
January  through  March,  of  1993.  This 
agenda  provides  the  public  with 
information  about  NRC's  rulemaking 
activities.  The  Regulatory  Agenda  is  a 
quarterly  compilation  of  all  rules  on 
which  the  NRC  has  recently  completed 
action,  or  has  proposed  action,  or  is 
considering  action,  and  of  all  petitions 
for  rulemaking  that  the  NRC  has 
received  that  are  pending  disposition. 
Issuance  of  this  publication  is  consistent 
with  section  610  of  the  Regulatory 
Flexibility  Act. 

ADDRESSES:  A  copy  of  this  report. 
designated  NRC  Regulatory  Agenda 
(NUREG-0936)  Vol.  12,  No.  1,  is 
available  for  inspection,  and  copying  for 
a  fee,  at  the  Nuclear  Regulatory 
Commission's  Public  Document  Room, 
2120  L  Street.  NW.  (Lower  Level). 
Washington,  DC. 

In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it,  a 
customer  may  call  (202)  512-2303  or 
(202)  512-2249  or  write  to  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7082. 

FOI»  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief.  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-7758. 
toll-free  number  (800)  366-5642. 


10  CFR  Parte  50  and  54 

RIN  3150-AE63 

FSAR  Update  Submittal* 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule. 


SliMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulations  on  power  reactor  safety 
in  order  to  coosistently  apply  the 
requirement  that  nuclear  power  plant 
licensees  submit  final  safety  analysis 
report  (FSAR)  updates  annually  or  six 
months  after  each  refueling  outage. 
These  amendments  would  eliminate 
confusion  regarding  two  references  to  an 
existing  reporting  requirement.  The 
proposed  mle  would  not  require 
additional  reporting  requirements. 

DATES:  The  comment  period  expires 
June  14. 1993.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commissioa 
is  ^le  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES;  Mail  vrritten  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
ATTN:  Docketing  and  Services  Branch. 

Deliver  comments  to:  11555  Rockville 
Pike.  Rockville.  Maryland  between  7:45 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

Copies  of  the  comments  and 
supporting  documents  may  be  examined 
at:  the  NRC  Public  Document  Room  at 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC 

FOR  FURTHER  MFORMATKM  CONTACT: 
Claudia  M.  Craig.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20S55.  telephone  (301)  504-1281. 
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Dated  at  Bethesda,  Maryland,  this  29tli  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commissioa. 
Michael  T.  Lesar, 

Acting  Chief,  Bules  Review  and  Directivea 
Branch.  Division  of  Freedom  oflafomatioa 
and  Publicatioas  Services.  Office  of 
Admirustration. 

[FR  Doc.  93-11460  FUed  5-13-93;  8:45  ami 
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SUPPtaiENTARY  a^ORMATlON: 
Background 

In  February  1993.  the  Commission 
approved  the  establishment  of  a 
regulatory  review  group  (RRG)  to 
conduct  a  comprehensive  and 
disciplined  review  of  power  reactor 
regulaUons  and  related  NRC  processes, 
programs,  and  practices  for  their 
.    implementation.  Within  the  frameworic 
of  this  review,  the  RRG  idenUfied  two 
areas  in  the  regulations  that  may  cause 
confusion  relative  to  a  recant 
amendment  of  another  section  of  the 
regulations.  On  August  31.  1992.  the 
Commission  amended  10  CFR  50.71(e) 
to  allow  nuclear  power  reactor  licensees 
to  submit  FSAR  updates  either  annually 
or  six  months  after  each  refuehng 
outage.  The  RRG  discovered  that  10  CFR 
50.54(a)(3)  and  10  CFR  54.37(b)  still 
referenced  the  previous  requirement  of 
annual  FSAR  submittals,  "niis  conflict 
may  confuse  licensees  regarding  how 
often  quality  assurance  program  changes 
and  FSAR  updates  for  license  renewal 
should  be  sxibmitted. 

'  As  proposed,  the  amendments  would 
delete  the  references  to  the  annual 
submittal  of  FSAR  updates  in  10  CFR 
50.54(a)(3)  and  10  CFR  54.37(b).  The 
sections  would  then  reference  the 
regulaUon.  10  CFR  50.71(e).  not  the 
specific  requirements  of  the  regulation. 
The  proposed  amendment  would 
eliminate  the  confusion  caused  by  the 
conflicting  requirements  contained  in 
difiiarent  sections  of  the  regulations. 

Eavironmental  Impact:  Categorical 
Exdusioa 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  In 
10  CFR  51.22(c)(3)  (i)  and  (iii). 
Therefore,  neither  an  environmenf^ 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C  3051  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Managament  and  Budget 
approval  numbers  3150-0011  and  3150- 
0155. 
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Begulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  from 
Claudia  M.  Craig,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  (301)  504-1281. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  Commission  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
regulation  affects  only  the  licensing  and 
operation  of  nuclear  power  plants.  The 
companies  that  own  these  plants  do  not 
fell  within  the  scope  of  the  definition  of 
"small  entities"  as  given  in  the 
Regulatory  Flexibility  Act  or  the  Small 
Business  Size  Standards  promulgated  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule.  The 
proposed  rule  affects  recordkeeping  and 
reporting  requirements  which  have  been 
deemed  not  subject  to  the  backfit  rule 
and  the  changes  are  voluntary 
relaxations  of  requirements  which  are 
not  being  imposed  upon  hcensees. 
Therefore,  a  backfit  analysis  is  not 
required  for  this  proposed  rule  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects 

10  CFR  Pari  50 

Antitrust.  Classified  information. 
Criminal  penalties,  Fire  protection. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection,  Reactor  siting  criteria, 
Rep>orting  and  recordkeeping 
requirements. 


10  CFR  Part  34 

Administrative  practice  and 
procedure.  Age-related  degradation, 
Backfitting,  Classified  information. 
Criminal  penalties,  Environmental 
protection,  Incorporation  by  reference, 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  50  and  54. 

PART  SO-DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  part  SO 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103, 104, 105. 161. 
182, 183. 186, 189,  58  Stat.  936,  937.  938. 
948, 953,  954,  955,  956,  as  amended,  sec. 
234, 83  Stat.  1244,  as  amended  (42  U.S.C 
2132.  2133.  2134.  2135.  2201.  2232.  2233. 
2236.  2239.  2282);  sees.  201.  as  amended. 
202,  206. 88  Stat.  1242.  as  amended  1244, 
1246  (42  U.S.C  5841.  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 
185. 68  Stat.  955.  as  amended  (42  U.S.C 
2131.  2235);  sec.  102.  Pub.  L.  91-190,  83  Stat. 
853  (42  U.S.C  4332).  Sections  50.13. 
50.54(dd),  and  50.103  also  issued  under  sec. 
108,  68  Stat.  939,  as  amended  (42  U.S.C 
2138).  Sections  50.23,  50.35,  50.55,  and  50.56 
also  issued  under  sec.  185,  68  Stat.  955  (42 
U.S.C  2235).  Sections  50.33a.  50.55a  and 
appendix  Q  also  issued  under  sec.  102.  Pub. 
L  91-190.  83  Stat.  853  (42  U.S.C  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204.  88  Stat.  1245  (42  U.S.C  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat.  939  (42  U.S.C  2152). 
Sections  50.80-50.81  also  issued  under  sec. 
184, 68  Stat.  954,  as  amended  (42  U.S.C 
2234).  Appendix  F  also  issued  under  sec. 
187. 68  Stat.  955  (42  U.S.C  2237). 

2.  In  §50.54,  paragraph  (a)(3) 
introductory  text  is  revised  to  read  as 
follows: 

S  5054  CondWone  o(  llcensM. 

(a)  •  '  • 

(3)  After  March  11, 1983,  each 
licensee  described  in  paragraph  (a)(1)  of 
this  section  may  make  a  change  to  a 
previously  accepted  quality  assurance 
program  description  included  or 
referenced  in  the  Safety  Analysis 
Re{>ort,  provided  the  change  does  not 
reduce  the  commitments  in  the  program 
description  previously  accepted  by  the 
NRC.  Changes  to  the  quality  assurance 
program  description  that  do  not  reduce 


the  commitments  must  be  submitted  to 
the  NRC  annually  or  6  months  after  each 
refueling  outage  which  is  in  accordance 
with  the  requirements  of  §  50.71(e). 
Changes  to  the  quality  assurance 
program  description  that  do  reduce  the 
commitments  must  be  submitted  to  NRC 
and  receive  NRC  approval  prior  to 
implementation,  as  follows: 


PART  54— REQUIREMENTS  FOR 
RENEWAL  OF  OPERATING  LICENSES 
FOR  NUCLEAR  POWER  PLANTS 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103. 104. 161, 181, 
182, 183. 186. 189. 68  Stat.  936,  937,  938. 
948,  953. 954, 955,  as  amended,  sec.  234,  83 
Stat.  1244,  as  amended  (42  U.S.C  2132,  2133, 
2134,  2135,  2201,  2232,  2233,  2236,  2239, 
2282):  sees.  201,  202,  206,  88  Stat.  1242, 
1244,  as  amended  (42  U.S.C  5841,  5842). 

2.  In  §  54.37,  paragraph  (b)  is  revised 
to  read  as  follows: 

154.37    Additional  rocords  and 
recordkeeping  requirements. 


(b)  The  FSAR  update  required  by  10 
CFR  50.71(e)  must  include  any  SSCs 
newly  identified  as  important  to  license 
renewal  as  a  result  of  generic 
information,  research,  or  other  new 
information  after  the  renewed  license  is 
issued.  The  update  must  also  identify 
any  SSCs  deleted  from  the  list  of  SSCs 
important  to  license  renewal.  This 
FSAR  update  must  describe  how  the 
age-related  degradation  unique  to 
license  renewal  of  newly  identified 
SSCs  important  to  license  renewal  will 
be  effectively  managed  durmg  the 
period  of  extended  operation.  The 
update  must  also  be  accompanied  by  a 
justification  for  deleting  any  SSCs 
previously  identified  as  important  to 
license  renewal. 


Dated  at  Rockville,  Maryland,  this  5th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
|FR  Doc.  93-11458  Filed  5-13-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKMI 
Federal  Aviation  Adminiatration 
14  CFf)  Part  39 
(Docket  No.  93-NM-34-A01 

Airworthiness  Directives;  Airbus 
Industrie  Model  A320  Seriea  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemakinfi 
(NPRM).  ^ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A320 
series  airplanes.  This  proposal  would 
require  inspections  to  detect  cracks  in 
the  upper  stringers  of  the  center  wing 
box,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  a  report  that 
during  fatigue  testing  on  a  Model  A320 
series  airplane,  the  upper  stringers  of 
the  center  wing  box  sustained  damage. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  bitigue 
cracking  in  the  upper  stringer  whidi 
may  result  in  loss  of  structural  integrity. 
DATES:  Comments  must  be  received  by 
July  12. 1993. 

ADDRESSES:  Submit  commeDts  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
34-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  informatl<m  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW„ 
Renton,  Washington. 
FOR  FURTHER  INFORMATKM  CONTACT:  Greg 
Holt.  AotMpace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telrahone 
(206)  227-2140;  fex  (206)  227-1320. 

SUPPtEMENTARY  fffORMATION: 
•  lavited 


btterected  persons  are  invited  to 
partkipete  in  the  making  of  the 
proposed  rule  by  submitting  sudi 
written  data.  Tiews,  or  arguments  as 
they  may  desire.  Communications  shall 
idenUfy  the  Rales  Docket  BUflsber  and 


be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-34-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabilHy  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-34-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discuasioa 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A320  series  airplanes. 
The  DGAC  advises  that  during  fatigue 
testing  of  a  Model  A320  series  airplane, 
the  upper  stringers  of  the  center  wing 
box  sustained  fetigue  damage  at  60,010 
simulated  landings.  Fatigue  cracking  in 
the  upper  stringer,  if  not  detected  and 
corrected,  could  result  in  loss  of 
structural  integrity  of  these  airplanes. 

Airbus  Industrie  has  issued  Service 
Bulletin  No.  A32a-57-l030,  dated 
August  12, 1991,  that  describes 
procedures  for  visual  inspections  of  the 
upper  stringers  of  the  center  wing  box 
between  frame  (FR)36  and  FR42.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  Airworthiness 
Directive  92-200-029(8),  dated 
September  30, 1992,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Fiance. 

This  airplane  model  is  manubctured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provistoBs  of  §  21 .29  of  the  Federal 


Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  imsafe  condition  has  beai 
identified  that  is  Lkely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
visual  inspections  of  the  upper  stringers 
of  the  center  wing  box  between  FR36 
and  FR42.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  Additionally, 
findings  of  cracking  would  be  required 
to  be  repaired  in  accordance  with  a 
method  approved  by  the  FAA. 

Currently,  there  are  no  Airbus 
Industrie  Model  A32Q  series  airplanes 
on  the  U.S.'Register.  However,  should 
an  affected  airplane  be  imported  and 
placed  on  the  U.S.  Register  in  the  hjture. 
it  would  require  approximately  3  work 
hours  to  accomplish  the  required 
actions,  at  an  average  labor  charge  of 
$55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
would  be  $165  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
In  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  afSufafecU  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Sefisty. 
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The  PropoMd  Amendmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  t354{a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AiTMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AiriHM  Industrie:  Docket  93-NM-34-AD. 

Applicability:  Model  A320  series  airplanes 
having  manutacturer's  serial  numbers  (MSN) 
002  through  021,  inclusive;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  praviously.  To  detect  fatigue 
cracking  in  the  upper  stringer  which  may 
result  in  loss  of  structural  integrity, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  10,000 
landings  after  the  effective  date  of  this  AD, 
perform  a  detailed  visual  inspection  to  detect 
cracks  in  the  front  and  rear  faces  and  at  the 
crown  fittings  of  the  upper  stringers  of  the 
center  wing  box  between  frame  (FR)36  and 
FR42,  in  accordance  with  Airbus  A320 
Service  Bulletin  No.  A320-57-1030,  dated 
August  12, 1991. 

Note  1:  Particular  attention  should  be  paid 
to  the  strut  fittings  and  reinforcing  plate  ends 
when  performing  this  inspection. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  7,500  landings,  in  accordance  with 
the  service  bulletin. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113.  Following 
accomplishment  of  this  repair,  no  further 
action  is  required  by  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropnate  FAA  Pnncipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  tho  airplane  to  a  location  where  the 


requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  10, 
1993. 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doa  93-11505  Filed  5-13-93;  8:45  amj 
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14  CFR  Part  39 

[DocM  No.  93-NiyM1-AO] 

AirworthlneM  Directives;  de  Havllland, 
liK.,  Model  DHC-fr-100  ar>d  -300 
Sartea  Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland,  Inc.,  Model  DHC- 
8-l(K)  and  -300  series  airplanes.  This 
proposal  would  require  a  one-time 
magnetic  particle  ins{>ection  of  the 
horizontal  stabilizer  midspar  attachment 
bolts  to  detect  cracks  at  the  radius 
transition  between  the  bolt  head  and 
shank,  and  replacement  of  cracked 
bolts.  This  proposal  is  prompted  by 
reports  that  defects,  which  occurred 
during  the  manufacturing  process,  were 
foimd  on  several  bolts  that  attach  the 
horizontal  stabilizer  midspar  to  the  top 
of  the  vertical  fin  on  Model  DHC-&-100 
and  -300  series  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  strength 
and  fail-safe  capability  of  the  structural 
attachment  of  the  horizontal  stabilizer  to 
the  airplane. 

DATES:  Comments  must  be  received  by 
July  12, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
41-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 


Branch,  ANE-172,  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  I S16)  791-6220; 
fax  (516) 791-9024. 

SUPPl^MENTARY  INFORma  tx>»: 

Comments  Invited 

Interested  persons  an<  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitunK  such 
written  data,  views,  or  arKuments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Dockni  number  and 
be  submitted  in  thplicsie  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-41-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Disctusion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authonty  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-H- 1 00  and  -300 
series  airplanes.  Transport  Canada 
Aviation  advises  that  detHCts  were 
found  on  several  bolts  thdt  attach  the 
horizontal  stabilizer  midspar  to  the  top 
of  the  vertical  fin  on  Model  DHC-8-100 
and  -300  series  airplanes.  Investigation 
revealed  that  these  defects,  which 
involve  material  overlaps  at  the  radius 
tuider  the  bolt  head,  occurred  during  the 
manufacturing  process.  Material 
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overlaps  in  the  bolts,  if  not  detected  and 
corrected,  could  compromise  the 
strength  and  fail-safe  capability  of  the 
structural  attachment  of  the  horizontal 
stabilizer  to  the  airplane. 

De  Havilland.  Inc.,  has  issued  Alert 
Service  Bulletin  S.B.  A&-55-18.  dated 
February  5, 1993,  that  describes 
procedures  for  a  one-time  magnetic 
particle  inspection  of  the  horizontal 
stabilizer  midspar  attachment  bolts  to 
detect  cracks  at  the  radius  transition 
between  the  bolt  head  and  shank,  and 
replacement  of  cracked  bolts.  Transport 
Canada  Aviation  classified  this  service 
bulletin  as  mandatory  and  issued 
Airworthiness  Directive  CF-93-05R1, 
dated  March  25, 1993,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

this  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  Aviation  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  magnetic  particle  inspection 
of  the  horizontal  stabilizer  midspar 
attachment  bolts  to  detect  cracks  at  the 
radius  transition  between  the  boh  head 
and  shank,  and  replacement  of  cracked 
bolts.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  133  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $60  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$44,555,  or  $335  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Sub)ecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AiiMndMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland,  Inc.:  Docket  93-NM-41-AD. 

Applicability:  Model  DHC-8-100  series 
airplanes,  serial  numbers  003  through  315, 
inclusive,  317  through  344,  inclusive,  and 
346  through  349,  inclusive;  and  Model  DHC- 
8-300  series  airplanes,  serial  numbers  100 
through  319,  inclusive,  321  through  337, 
inclusive.  339, 341,  and  342;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  strength  and  fail-safe 
capability  of  the  structural  attachment  of  the 
horizontal  stabilizer  to  the  airplane, 
accomplish  the  following: 

(a)  Within  250  landings  after  the  effective 
dale  of  this  AD,  perform  a  one-time  magnetic 
particle  inspection  of  the  horizontal  stabilizer 
midspar  attachment  bolts  to  detect  cracks  at 
the  radius  transition  between  the  bolt  head 


and  shank  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  S.B.  A8-55-18,  dated 
February  5. 1993. 

(b)  If  any  crack  is  found  in  a  bolt,  prior  to 
further  flight,  replace  both  midspar 
attachment  bolts  with  serviceable  bolts  in 
accordance  with  de  Havilland  Alert  Service 
Bulletin  SB.  A8-55-18.  dated  February  5 
1993. 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  midspar  attachment 
bolt,  part  number  MS21 250-1 0070.  on  any 
airplane  unless,  prior  to  installation,  the  bolt 
has  been  inspected  using  magnetic  particle 
techniques  to  detect  cracks  in  accordance 
with  de  Havilland  Alert  Service  Bulletin  S.B. 
A8-55-18,  dated  February  5, 1993. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  May  10. 
1993. 

David  G.  Hmiel, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-11504  Filed  5-13-93;  8:45  am| 
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14  CFR  Part  39 

[Docket  No.  92-Niyi-11»-AD) 

Alrworthinest  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes, 
that  would  have  required  modification 
of  the  high  pressure  (HP)  bleed  air  shut- 
off  valve  circuit  breakers.  That  proposal 
was  prompted  by  a  report  that  the 
selection  of  the  "ESS+EMERG  PWR 
ONLY"  switch  during  an  emergency 
situation  disconnects  the  temperature 
modulating  and  shut-off  valves  and  the 
overpressure  shut-off  valves  of  the  bleed 
air  systems  from  electrical  power.  This 
action  revises  the  proposed  rule  by 
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citing  the  latest  revision  to  the  service 
bulletin,  in  which  modification 
instructions  have  changed,  as  the 
appropriate  service  information  source, 
"nie  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  the  inability 
to  evacuate  smoke  from  the  cabin. 
DATES:  Comments  must  be  received  by 
June  25. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
113-AD.  1601  Lind  Avenue,  SW., 
Ranton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
'  Federal  hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATIOM  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-^4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  bv  fors  taking  action  on  the 
proposed  n-1    The  proposals  contained 
in  this  nc    ■•  may  be  changed  in  light 
of  the  co:     t;ils  received. 

Comr.    iia  are  specifically  invited  on 
the  over'  1  regulatory,  economic, 
environnr    :>1,  and  energy  aspects  of 
the  propc-  '  rule.  All  comments 
submitted  w  ..I  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-113-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-113-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Fokker  Model  F28  Mark  0100 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  July  7, 1992 
(57  FR  29846).  That  NPRM  would  have 
required  modification  of  the  high 
pressure  (HP)  bleed  air  shut-off  valve 
circuit  breakers.  That  NPRM  was 
prompted  by  a  report  that  the  selection 
of  the  "ESS+EMERG  PWR  ONLY" 
switch  during  an  emergency  situation 
disconnects  Uie  temperature  modulating 
and  shut-off  valves  and  the  overpressure 
shut-off  valves  of  the  bleed  air  systems 
from  electrical  power.  That  condition,  if 
not  corrected,  could  result  in  the 
inability  to  evacuate  smoke  from  the 
cabin. 

Since  the  issuance  of  that  NPRM, 
Fokker  has  issued  Revision  1  to  Fokker 
Service  Bulletin  SBFlOO-24-024,  dated 
December  29, 1992.  This  revision 
corrects  the  pin  size,  pin  number,  and 
several  printing  errors.  The 
Rijksluditvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  classified  this  service 
bulletin  as  mandatory  and  issued 
Netherlands  Airworthiness  Directive 
BLA  No.  92-033/2  (A),  dated  March  22. 
1993.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

The  FAA  has  determined  that,  in 
order  to  ensure  that  the  affected 
airplanes  are  modified  with  the  correct 
components  so  that  the  unsafe  condition 
is  positively  addressed,  the  proposal 
must  be  revised  to  reflect  the  latest 
revision  to  the  service  bulletin  as  the 
appropriate  service  information  soiux;e. 
Since  this  change  expands  the  scope  of 
the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 


airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $350  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$30,000.  or  $625  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 

f)roposal  would  not  have  sufficient 
ederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  imder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Pohcies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Pxoposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  92-NM-113-AD. 

Applicability:  Model  F28  Mark  0100  swies 
airplanes:  serial  numbert  11244  to  11371. 
inclusive,  certificated  in  any  category. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  to  evacuate  smoke 
from  the  cabin,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  high  pressure  (HP) 
bleed  air  shut-off  valve  circuit  breakers,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-24-024,  Revision  1,  dated  December 
29, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  10 
1993.  ' 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-11503  Filed  5-13-93;  8:45  am] 
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14CFRPai139 

(Docket  No.  93-NI»-ia-AD] 

Alrworthlnesa  Directives;  Short 
Brothers  Modei  SD3-SHERPA  Series 
Airplanes 

•agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  '^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Short  Brothers  Model  SD3- 
SHERPA  series  airplanes.  This  proposal 
would  require  replacement  of  the 
existing  earth  wires  on  electrical  panels 
29C  and  30C  with  earth  wires  having  a 
larger  current-carrying  capacity.  This 
proposal  is  prompted  by  a  report  that 
the  existing  earth  wires  are  too  small  to 
carry  the  electrical  current  that  would 
be  introduced  into  the  wires  if  certain 
internal  failures  were  to  occur  in  the 
panels.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
overheating  and  burning  of  the  earth 
wires  and  a  resultant  fire. 
DATES:  Comments  must  be  received  by 
,  uly  12. 1993. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
18-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers.  PLC,  2011  Crystal  Drive, 
suite  713,  Arlington,  Virginia  22202- 
3719.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No 
93-NM-18-AD.  1601  Und  Avenoe, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Short  Brothers  Model 
SD3-SHERPA  series  airplanes.  The 
CAA  advises  that  the  existing  24-gauge 
earth  wires  on  electrical  panels  29C  and 
30C  are  too  small  to  carry  the  electrical 
current  that  would  be  introduced  into 
the  wires  if  certain  internal  failures 
were  to  occur  in  the  panels.  TTiis 
condition,  if  not  corrected,  could  result 
in  overheating  and  burning  of  the  earth 
wires  and  a  resultant  fire. 

Short  Brothers,  PLC,  has  issued  Shorts 
Service  Bulletin  SD3  SHERPA-24-1. 
dated  May  1992.  that  describes 
procedures  for  replacement  of  the 
existing  24-gauge  earth  wires  on 
electrical  panels  29C  and  30C  mounted 
on  the  bottom  of  ft^me  74  with  16-gauge 
earth  wires.  Installing  earth  wires 
having  a  larger  current-carrying  capacity 
will  ensure  that  the  wires  can  carry  the 
expected  amount  of  electrical  current  in 
the  event  that  certain  internal  failures 
oa:ur  in  the  panels.  The  CAA  classified 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  existing  earth  wires 
on  electrical  panels  29C  and  30C  with 
earth  wires  having  a  larger  current- 
carrying  capacity.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  *vith  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
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is  $55  per  work  hour.  Required  parts 
would  DO  supplied  by  the  manufiacturer 
at  no  cost  to  operators.  Based  on  these 
figiu^s,  the  total  cost  Impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,200.  or  $440  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AO 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSES." 

List  of  Subjects  in  14  CFR  Part  M 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHlNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathoritjr:  49  U.S.C  App.  13S4(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13    [AmendMf] 

2.  Section  39,13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brothert,  PLC:  Docket  93-NM-18-AD. 
Applicability:  Model  SD3-SHERPA  series 
airplanes;  serial  numbers  SH3201  through 
SH3205,  inclusive;  certificated  in  any 
category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  and  burning  of  the 
earth  wires  and  a  resultant  fire,  accomplish 
the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  replace  the  existing  24-gauge 
earth  wires  on  electrical  panels  29C  and  30C 
on  the  bottom  of  frame  74  with  16-gauge 
earth  wires,  in  accordance  with  Shorts 
Service  Bulletin  SD3  SHERPA-24-1.  dated 
May  1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Wasliington,  on  May  10, 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-11502  Filed  5-13-93;  8:45  am) 
mjjNQ  COW  4ei»-ia-^ 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  361 

TtM  State  Vocational  Rehabilitation 
Service*  Program 

AGENCY:  Department  of  Education. 
ACTION:  Reopening  of  comment  period. 

SUMMARY:  On  February  16, 1993,  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  of  intent 
to  regulate  for  the  State  Vocational 
Rehabilitation  Services  Program  (58  FR 
8688).  The  purpose  of  the  notice  was  to 
solicit  public  comment  for  regulations 
establishing  criteria  for  the  selection  of 
vocational  rehabilitation  services  and 
providers  by  an  individual  with  a 
disability.  These  regulations  are 
required  by  new  section  12(e)  of  the 
Rehabilitation  Act  of  1973.  as  added  by 
Pubhc  Law  102-569  (enacted  October 
29, 1992).  The  notice  provided  for  a  30- 
day  comment  period,  which  ended  on 
March  18, 1993. 

In  response  to  requests  from  the 
public,  the  Secretary  reopens  the 
comment  period.  The  Secretary  will  also 


give  serious  consideration  to  the 
suggestion  of  commenters  that  the 
regulations  under  section  12(e)  of  the 
Act  be  published  first  in  proposed  form. 
DATES:  All  comments,  suggestions,  or 
recommendations  in  response  to  the 
notice  of  intent  to  regulate  must  be 
received  on  or  before  Jime  14, 1993. 
ADDRESSES:  All  comments  concerning 
this  notice  or  the  notice  of  intent  to 
regulate  should  be  addressed  to 
Commissioner,  Rehabilitation  Services 
Administration,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3028,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-2531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Shoob,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3036,  Mary  E.  Switzer  Building. 
Washington,  DC  20202-2899; 
Telephone:  (202)  205-9406.  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  205-5896  for  TDD  services. 

Dated:  May  10, 1993. 
Richard  W.  Riley, 
Secretary  of  Education. 
[FR  Doc.  93-11452  Filed  5-13-93;  8:45  am) 
BIUJNO  COOe  4000-01-U 


34  CFR  Part  653 
RIN  1840-AB76 

Paul  Douglas  Teacher  Scholarship 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Paul  Douglas  Teacher  Scholarship 
Program.  These  proposed  amendments 
are  needed  to  implement  recently 
enacted  changes  in  the  liigher 
Education  Act  of  1965  (HEA),  as 
amended  by  the  Higher  Education 
Amendments  of  1992  (1992 
Amendments),  and  to  clarify  the 
existing  regulations  governing  the 
program. 

DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Valerie  Hurry,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,,  room  3023.  ROB-3, 
Washington,  DC  20202-5251. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
also  should  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Hurry.  Telephone:  (202)  708- 
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M53.  Individuals  who  are  hearing 
impaired  may  call  the  Federal 
Infonnatioo  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  time.  Monday  through  Friday. 
SUPPLEMENTARY  MfOflMATION:  The  Paul 
Douglas  Teacher  Scholarship  Program 
provides  grants  to  States  to  award 
scholarships  to  outstanding  secondary 
school  graduates  who  demonstrate  an 
interest  in  teaching  to  enable  and 
encourage  them  to  pursue  teaching 
careers  at  the  prestAooI,  elementary,  or 
secondary  level.  By  encouraging  and 
enabling  outstanding  students  to 
become  teachers,  the  program  will 
improve  the  quality  of  education, 
thereby  addressing  National  Education 
Goal  3  that  American  students  leave 
grades  4. 8.  and  12  having  demonstrated 
competency  in  challenging  subject 
matter  and  Goal  4  that  U.S.  studenU  be 
first  in  the  world  in  science  and 
mathematics  achievement.  In  addition, 
by  encouraging  and  enabling  students  to 
pursue  pofitsecondaiy  education,  the 
program  addresses  Goal  5  that  every 
adult  American  be  literate  and  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy. 

The  Paul  Douglas  Teacher 
Scholarship  Program  is  authorized  by 
title  V.  part  C  (formerly  part  D),  subpart 
1  of  the  HEA,  which  was  amended  by 
the  1992  Amendments  (Pub.  L.  102- 
325),  enacted  July  23, 1992.  The 
Secretary  proposes  to  amend  the 
regulations  to  implement  the  changes  in 
the  statute,  to  reflect  changes  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
and  other  Department  regulations,  and 
to  clarify  the  existing  provisions. 

L  CSianges  to  the  Regulations  Required 
by  Statutory  rjiang^ 

The  major  changes  to  subpart  1  of  part 
C  (fonneriy  part  D)  of  title  V  of  the  HEA 
by  the  1992  Amendments  are  described 
below.  Any  changes  to  the  regulations 
that  are  required  to  conform  the 
regulations  to  these  statutory  changes 
are  not  subject  to  revision  on  the  basis 
of  public  comment 

Allocation  Among  States    (34  CFR 
653.21) 

Section  552  of  the  HEA  has  been 
redesignated  as  section  522  and  has 
been  amended  to  allocate  funds  based 
on  each  State's  school-age  population. 

Content  of  Applications    (34  CFR 
653.11) 

Section  553(b)  of  the  HEA  has  been 
redesignated  as  section  S23(b)  and  has 
been  amended  to  requirs  that  States 
describe  in  their  ap^ications  how  they 
will  inform  scholars  of  current  and 
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projected  teacher  shortages  and 
surpluses  within  their  States;  to  revise 
the  provision  regarding  the  types  of 
teaching  positions  that  will  satisfy  a 
scholar's  teaching  obligation  by 
removing  "education  program"  and  by 
adding  teaching  children  with 
disabilities  and  with  limited  English 
proSdeocy  to  the  positions  that  will 
satisfy  the  teaching  obligation;  to 
expand  the  types  of  students  that  State 
agencies  are  required  to  make  particular 
efforts  to  attract;  and  to  delete  the 
requirement  that  States  provide 
assurances  that  they  will  award 
scholarships  without  regard  to  sex.  race, 
handicapping  condition,  creed,  or 
economic  background  (although  all 
apphcable  uvtlrights  laws  continue  to 
apply). 


Selection  Criteria    (34  CFR 
653.42(b)(4)) 

Section  553(c)  of  the  HEA  has  been 
redesignated  as  section  523(c)  and 
section  523(d)  has  been  added  to  require 
that  States  give  special  consideration  in 
the  selection  of  scholars  to  individuals 
who  intend  to  teach  in  certain 
designated  geographic  or  curricular 
areas,  to  individuals  who  intend  to 
teach  students  with  disabilities, 
students  with  limited  English 
proficiency,  or  preschool-age  children, 
and  to  individuals  who  are  from 
disadvantaged  backgrounds  and  are 
luiderrepresented  in  the  teaching 
profession  or  in  particular  curricular 
areas.  Section  555  has  been  redesignated 
as  section  525  and  has  been  amended  to 
add  a  new  paragraph  (c)  which  provides 
that  the  Secretary  may  waive  the 
requirements  of  section  523(d)  for  not 
more  than  25  percent  of  all  individuals 
receiving  scholarships. 

Amount  of  Award    (34  CFR 
653.51(b)(2)) 

Section  554  of  the  HEA  has  been 
redesignated  as  section  524  and  has 
been  amended  to  provide  that  a  Douglas 
scholarship  shall  not  be  reduced  on  the 
basis  of  the  student's  receipt  of  other 
forms  of  Federal  student  assistance,  but 
shall  be  taken  into  account  in 
determining  eligibility  for  other  forms  of 
student  assistance.  The  amount  of  the 
Douglas  Scholarship,  combined  with 
any  other  Title  IV  Student  Financial 
Assistance  (SFA)  funds  awarded  to  the 
scholar,  may  not  exceed  the  scholar's 
cost  of  attendance. 

Evaluation    (34  CFR  653.11(d)(2)(vi)) 

Section  530  has  been  added  to  require 
the  Secretary  to  conduct  an  evaluation 
of  thia  program,  including  an  evaluation 
of  State  activities  under  the  program 
and  the  perfofroance  of  scholarship 


recipients,  to  determine  whether  the 
program  has  brought  into  teaching  a 
significant  number  of  individuals  who 
otherwise  would  not  have  entered 
teaching.  The  proposed  regulations 
would  require  States  to  provide  an 
assurance  that  the  State  agency  will 
cooperate  with  the  Secretary  in 
conducting  the  evaluation. 

Designation  of  Shortage  Areas    (34  CFR 
653.5) 

Section  530A  has  been  added  to 
define  the  term  "shortage  areas"  for  the 
purposes  of  teacher  shortage  areas  that 
are  designated  by  the  Secretary  under 
this  program.  This  statutory  provision 
does  not  change  significantly  the 
standards  currently  used  for  designating 
federally  approved  teacher  shoitage 
areas  under  this  program,  excnpt  that  it 
requires  the  Secretary  to  give  special 
consideration  to  areas  in  which 
emergency  certification  is  being  used  to 
correct  teacher  shortages  and  to  States 
that  have  retirement  laws  permitting 
early  retirement.  In  addition,  in  so 
designating  these  areas  the  Secretsry  is 
required  to  consult  with  the  Chief  State 
School  Officer,  or  in  the  case  of 
nonprofit  private  elementary  and 
secondary  schools,  with  appropriate 
officials  of  nonprofit  private  schools  in 
each  Slate. 

II.  Other  Changes  to  the  Regulations 

To  implement  the  statutory  changes 
effectively,  this  NPRM  proposes 
amendments  to  the  existing  regulations, 
particularly  the  provisions  dealing  with 
the  selection  criteria  and  the  assurances 
required  &t)m  States  in  their  grant 
applications. 

Section  653.42(b)(1)  of  the  proposed 
regulations  is  added  to  reflect  the 
statutory  requirement  that  the  SEA  must 
solicit  the  views  of  LEAs.  private 
educational  institutions,  and  other 
interested  parties  by  written  comments 
and  publication  of  the  proposed 
scholarship  selection  criteria  and 
procedures  prior  to  their 
implementation.  This  addition  in  the 
proposed  regulations  is  intended  to 
clarify  the  existing  regulation  which 
refers  to  this  statutory  requirement  but 
does  not  specify  how  views  must  be 
solicited.  Under  S  653.42(b)(2)  of  the 
proposed  regulations,  the  SEA  may  also 
solicit  views  on  the  State's  teacher 
needs  through  public  hearings  or 
through  other  methods  as  long  as  the 
SEA  can  provide  written  documentation 
of  its  method  and  the  results.  These  are 
additional  methods  for  the  solidtatioa 
of  views  that  are  optional  and  not 
mandatory  on  the  States. 

Section  653.42(cK4)  of  the  proposed 
regulations  would  waive  the  new 
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special  consideration  factors  provided 
in  the  statute  for  25  percent  of  the 
scholars  selected  in  each  State.  States 
would  be  required  to  design  a  two-step 
selection  process  to  select  at  least  75 
percent  of  their  scholars  based  on 
criteria  that  include  the  special 
consideration  factors  and  select  the 
remaining  scholars  based  on  the  same 
criteria  without  the  special 
consideration  factors. 

Section  653. ll(d)(l)(i)  of  the 
proposed  regulations  also  would  reauire 
each  State  to  provide  an  assurance  tnat 
scholars  will  be  selected  by  a  new  or 
existing  selection  panel  or  agency  that  is 
representative  of  school  administrators, 
teachers,  including  preschool  and 
special  education  teachers,  and  parents. 

Section  525(a)  of  the  statute  continues 
to  require  that  statewide  selection 
panels  responsible  for  selecting  scholars 
be  representative  of  school 
administrators,  teachers,  including 
preschool  teachers,  and  parents,  and 
now  includes  special  education 
teachers.  This  statutory  requirement  is 
reflected  in  the  current  regulations 
which  require  that  a  panel  be 
representative  of  these  groups.  However, 
under  the  current  regulations  States  are 
not  required  to  provide  a  written 
assurance  to  the  Secretary  that  a  panel 
is  so  representative.  The  Secretary 
believes  that  some  States  currently  fail 
to  comply  with  the  law  and  utilize 
panels  that  are  not  representative  of 
these  groups,  including  panels  that 
consist  of  only  one  member.  Therefore. 
8  653.11(d)(l)(i)  of  the  proposed 
regulations  would  now  require  each 
State  to  provide  an  assurance  that 
scholars  will  be  selected  by  a 
representative  panel.  Also,  under 
§  653.11(a)(2)  of  the  proposed 
regulations,  the  State  must  identify  the 
composition  of  the  selection  panel.  In 
this  way  States  will  be  held  accountable 
for  this  requirement  and  the  Secretary 
will  have  a  mechanism  for  enforcement. 

In  addiUon.  §653.11(b)(2)(iii)  of  the 
proposed  regulations  would  require 
each  State  to  provide  an  assurance  that 
scholars  will  be  notified  annually  of 
both  the  State's  present  and  projected 
teacher  shortage  and  surplus  areas,  as 
determined  by  the  State,  and  the 
federally  approved  teacher  shortage 
areas  within  the  State.  States  may 
continue  to  rely  on  the  Department  to 
provide  lists  of  Federal  shortage  areas. 
Although  the  statute  does  not  expressly 
require  States  to  inform  recipients  of 
federally  approved  shortage  areas,  the 
Secretary  believes  it  is  important  for 
scholars  to  be  aware  of  any  differences 
between  the  State  and  federally 
approved  areas  for  the  purposes  of 
making  informed  decisions  about 


certification  and  futiue  employment 
because  a  scholar  is  required  to  teach  for 
two  years  for  each  year  of  scholarship 
assistance,  except  that  the  reouirement 
is  reduced  to  one  year  for  eacn  year  of 
scholarship  assistance  if  the  scholar 
teaches  in  a  federally  approved  teacher 
shortage  area. 

Finally,  the  Secretary  proposes  to 
amend  the  regulations  to  clarify  existing 
provisions,  including  the  provisions 
regarding  the  scholarship  agreement,  the 
teaching  obligation,  and  the 
consequences  of  a  scholar's 
noncompliance  with  the  scholarship 
agreement.  For  example,  the  Secretary 
believes  it  is  confusing  to  use  the  term 
"chief  administrative  officer"  to  refer  to 
the  school  principal  or  other  school- 
level  official  in  the  teaching  obligation 
provisions  of  the  existing  regulations 
(§  653.40)  because  it  is  so  similar  to  the 
term  "chief  State  school  officer,"  which 
is  used  in  the  same  provisions  to  refer 
to  the  State-level  official.  For  this 
reason,  in  the  teaching  obligation 
provisions  of  the  proposed  regulations 
(§  653.61).  the  term  "chief 
administrative  officer"  has  been 
replaced  by  the  word  "principal," 
which  is  defined  to  mean  "the  principal 
or  the  prindpars  designee." 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  these  proposed  regulations 
would  affect  only  States  and  State 
agencies,  the  regulations  would  not 
have  an  impact  on  small  entities.  States 
and  State  agencies  are  not  defined  as 
"small  entities"  in  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

Sections  653.11  and  653.42  contain 
information  collection  reouirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review.  (44 
U.S.C.  3504(h)) 

States  are  eligible  to  apply  for  grants 
imder  these  regulations.  The 
Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  repKirting  burden  for  this 
collection  of  information  is  estimated  to 


average  5  hours  per  response  for  each  of 
the  eligible  57  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources,  and 
gatherijig  and  maintaining  the  required 
information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  suomitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3023.  ROB-3.  7th  and  D  Streets.  SW., 
Washington.  E)C.  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sub)ecU  in  34  CFR  Part  653 

Education.  Grant  programs- 
education.  State  administered 
education.  Student  aid. 
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Dated:  May  10. 1993. 
Uchard  W.  lilay. 

Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assutanca 
Number  84.176— Paul  Douglas  Teacher 
Scholarship  Program) 

The  Secretary  proposes  to  amend -title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  653  to  read  as  follows: 

PART  653— PAUL  DOUGLAS 
TEACHER  SCHOLARSHIP  PROGRAM 


Subpart  A— GeiMnri 

Sac. 

653.1  What  is  the  Paul  Douglas  Teacher 
Scholarship  Program? 

653.2  Who  is  eligible  for  an  awardT 

653. 3  What  kind  of  activity  may  be 
assisted? 

653.4  What  regulations  apply? 

653.5  What  definitions  apply? 

Subpart  B--HOW  Do««  a  State  Apply  for  a 
Grant? 

653.10  What  must  a  State  do  to  apply  for  a 
grant? 

653.11  What  is  the  content  of  a  grant 
application? 

Subpart  C— How  Doaa  the  Sacralary  Maha 
a  Grant  to  a  Stata? 

653.20  How  does  the  Secretary  approve  a 
grant  application? 

653.21  How  does  tiie  Secretary  detarmloe 
the  amount  of  a  grant  to  a  State? 

Subpart  D-How  Doaa  a  Student  Apply  for 
aSchdarahip? 

653.30  What  must  a  student  do  to  apply  for 
a  scholarship? 

653.31  Where  does  a  student  obtain  an 
application? 

Subpart  E— How  Doaa  a  State  Salact 
Scholars? 

653.40  How  does  the  selection  panel  select 
scholars? 

653.41  Who  is  eligible  to  be  selected  as  a 
scholar? 

653.42  What  are  the  selection  criteria  and 
procedures? 

Subpart  F-Wfiat  Ara  ifw  ScholvaMp 
CondMona? 

653.50  What  agreement  must  a  scholar  have 
with  the  Sute  Agency? 

653.51  What  are  the  requirements  for  a 
scholar  to  receive  scholarship  payments? 

Subpwl  O— What  Poat-Award  CondWona 
Must  Be  Mat  by  Stata  Aganciaa  and 
Scholars? 

653.60  What  requirements  must  a  Stale 
Agency  meet  in  the  administrBtion  of 
this  program? 

653.61  How  does  a  scholar  ftjlfill  the 
teaching  obligation  under  this  program? 

653.62  What  are  the  consequences  of  a 
•diolar's  noncompliance  with  the 
scholarship  agreement? 

Aotfaority:  20  USXl.  1104-1104k.  unless 
otherwise  noted. 


Subpart  A— Qenerai 

f  653.1    What  la  the  Paul  Deuglaa  Teacher 
Scholarahip  Program? 

Under  the  Paul  Douglas  Teacher 
Scholarship  Program  the  Secretary 
makes  grants  to  the  States  to  award 
scholarships  to  outstanding  secondary 
school  graduates  who  demonstrate  an 
interest  in  teaching  to  enable  and 
encourage  them  to  pursue  teaching 
careers  at  the  preschool,  elementary,  or 
secondary  level 

(Authority:  20  U.S.C  1104) 

1653^   Who  la  eligible  for  an  awvd? 

(a)  States  are  eligible  for  grants  under 
this  program. 

(b)  Students  who  meet  the  eligibility 
criteria  in  §653.41  are  eligible  to  be 
selected  for  scholarships  under  this 
program. 

(Authority:  20  U.S.C  1104  and  1104b) 

I6S3J    What  kind  of  activity  may  bo 
aaaistad? 

A  State  may  use  its  funds  under  this 
program,  including  principal  and 
interest  payments  it  receives  from 
scholars  under  §  653.62,  only  for  making 
scholarship  payments  to  scholars. 
(Authority:  20  U.S.C  1104) 

1653.4    What  regulationa  apply? 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CTR  75.60-75.62  (regarding  the 
ineligibility  of  certain  individuals  to 
receive  assistance  under  part  75  (Direct 
Grant  Programs)). 

(2)  34  CFR  part  76  (State- 
Administered  I*rograms). 

(3)  34  CFR  part  77  (DefiniUons  that 
Apply  to  Department  Regulations), 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  fcH-  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nooprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  653. 
(Authority:  20  U.S.C  1104  et  seq.) 

16534    WhatdaflnHtona^>p>y? 

(a)  Definitions  in  the  HEA. 


(1)  The  following  term  used  in  this 
part  is  defined  in  section  472  of  the 
HEA: 

Cost  of  attendance 

(2)  The  following  term  used  in  this 
part  is  defined  in  section  1201(a)  of  the 
HEA: 

Institution  of  higher  education 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Application 

Department 

EDGAR 

Elementary  school 

Local  educational  agency  (LEA) 

Nonprofit 

Preschool 

Private 

Public 

Secondary  school 

Secretary 

State 

State  educational  agency  (SEA) 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Academic  year  means  a  period  of  time 
during  which  a  full-time  student  at  an 
institution  of  higher  education  is 
expected  to  complete  the  equivalent  of 
one  of  the  following: 

(1)  Two  semesters. 

(2)  Two  trimesters. 

(3)  Three  quarters. 

Award  year  means  the  period  of  time 
bom  July  1  of  one  year  through  June  30 
of  the  following  year. 

Federally  approved  teacher  shortage 
areas  means  areas  designated  by  the 
Secretary,  and  that  are — 

(l)(i)  Geographic  regions  in  a  State  in 
which  there  are  shortages  of  elementary 
or  secondary  school  teachers;  or 

(ii)  Specific  grade  levels  or  academic, 
instructional,  subject  matter,  or 
discipline  classifications  in  which  there 
are  statewide  shortages  of  elementary  or 
secondary  school  teachers;  and 

(2)  Designated  by  the  Secretary  in 
accordance  with  34  CFR  682  210{j)  (6) 
or  (7),  except  that  the  Secretary  gives 
special  consideration  to  areas — 

(i)  In  which  emergency  certification  of 
individuals  is  being  used  to  correct 
teacher  shortages;  and 

(ii)  In  States  that  have  retirement  laws 
permitting  early  retirement. 

Full-time  student  means  a  student 
enrolled  in  an  institution  of  higher 
education  who  is  carrying  a  full-time 
academic  workload  as  determined  by 
the  institution  under  standards 
applicable  to  all  students  enrolled  in 
that  student's  program. 

Geographically  isolated  area  meant 
an  area  that  lacks  close  economic  and 
social  relationships  with  an  urbanized 
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area,  as  defined  by  the  Bureau  of  the 
Census,  that  is  not  easily  accessible  by 
public  transportation. 

Croup  historically  underrepresented 
in  teaching  means  a  group  of 
individuals  whose  representation 
among  teachers  in  the  State  is 
proportionately  less  than  its 
representation  among  the  general 
population  in  the  State,  as  determined 
by  the  State,  over  a  significant  period  of 
time. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Inner  city  means  the  central  or  most 
densely  populated  region  within  an 
incorporated  city  that  has  a  population 
of  50,000  or  more. 

Limited  English  proficient  students 
means  students — 

(l)(i)  Who  were  not  bom  in  the 
United  States; 

(ii)  Whose  parents  normally  use  a 
language  other  than  English; 

(iii)  Who  come  from  environments  in 
which  a  language  other  than  English  is 
dominant;  or 

(iv)  Who  are  American  Indian  and 
Alaskan  Natives  and  come  from 
environments  where  a  language  other 
than  English  has  had  a  significant 
impact  on  their  level  of  English 
language  proficiency;  and 

(2)  Who  by  reason  thereof,  have 
sufficient  difficulty  speaking,  reading, 
writing,  or  understanding  the  English 
language  to  deny  these  students  the 
opportunity  to  learn  successfully  in 
classrooms  in  which  English  is  the 
language  of  instruction,  or  to  participate 
fully  in  society. 

Participating  State  means  a  State  that 
has  submitted  a  grant  application  that 
has  been  approved  by  the  Secretary 
under  this  program. 

Preschool-age  children  means 
children  who  are  yoiuiger  than  the  age 
at  which  their  State  of  residence 
provides  elementary  education. 

Present  and  projected  teacher 
shortage  and  surplus  areas  means 
present  and  projected  teacher  shortage 
and  surplus  areas  in  a  State,  as 
determined  by  the  State  on  the  basis  of 
the  demand  for  and  supply  of  qualified 
early  childhood,  elementary,  and 
secondary  teachers  in  the  State  and  the 
demand  for  and  supply  of  teachers  with 
training  in  specific  academic 
discipUnes. 

Principal  means  a  school  principal  or 
the  principal's  designee. 

Related  services  has  the  meaning 
given  that  term  in  section  602(a)(17)  of 
the  hidividuals  with  Disabilities 
Education  Act. 

Rural  means  any  area  that  is  outside 
an  urbanized  area,  as  defined  by  the 
Bureau  of  the  Censiis,  and  outside  any 


place,  incorporated  or  Bureau  of  the 
Census  designated,  having  a  population 
of  2,500  or  more. 

Scholar  means  an  individual  who  is 
selected  as  a  Paul  Douglas  Teacher 
Scholar. 

Scholarship  means  an  award  made  to 
a  scholar  under  this  part. 

School-age  population  means  the 
population  ages  5  to  17. 

Students  from  low-income 
backg^unds  means  students  bom 
families  whose  taxable  income  for  the 
preceding  year  did  not  exceed  150 
percent  of  an  amount  equal  to  the 
poverty  level  determined  by  using 
criteria  of  poverty  established  by  the 
Bureau  of  the  Census  of  the  U.S. 
Department  of  Commerce. 

Students  with  disabilities  has  the 
meaning  given  the  term  "children  with 
disabilities"  in  section  602(a)(1)  of  the 
Individuals  with  Disabilities  Education 
Act. 

Students  who  are  from  disadvantaged 
backgrounds  means  students — 

(1)  From  low-income  backgrounds; 

(2)  Who  are  ethnic  or  racial 
minorities;  or 

(3)  With  disabilities. 

Teach  on  a  full-time  basis  means 
teach  the  same  number  of  hours 
required  of  teachers  who  have  full-time 
contracts,  as  determined  by  the 
institution  or  agency  in  which  an 
individual  is  teaching,  for  a  minimum  of 
one  academic  term,  as  defined  by  the 
institution  or  agency  in  which  an 
individual  is  teaching. 

(Authority:  20  U.S.C  1104  et  seq.,  1141) 

Subpart  B— How  Doea  a  State  Apply 
for  a  Grant? 

1653.10  What  must  a  State  do  to  apply  for 
a  grant? 

(a)  To  apply  for  a  grant  under  this 
program,  a  State  must  submit  an 
appUcation  to  the  Secretary — for  review 
and  approval — by  the  deadUne 
announced  annually  by  the  Secretary  in 
the  Federal  Register. 

(b)  On  the  Secretary's  approval  of  its 
initial  grant  application  for  fiscal  year 
1993  or  thereafter,  a  State  need  not 
submit  new  applications  to  be 
considered  for  funding  under  this 
program  in  subsequent  years,  except 
that  any  changes  in  the  State's  program 
must  be  incorporated  in  a  revised 
application  which  must  be  submitted  to 
the  Secretary  for  approval. 

(Authority:  20  U.S.C  1104b) 

1653.11  What  la  itie  content  of  a  grant 
appUcation? 

A  State's  grant  application  must — 
(a)  Identify — 


(1)  The  State  agency  responsible  for 
administering  this  program  (SA).  which 
must  be— 

(i)  The  State  agency  that  administers 
the  State  Student  Incentive  Grants 
Program  under  title  IV.  part  A.  subpart 
4  of  the  HEA; 

(ii)  The  State  agency  that  administers 
the  Federal  Family  Education  Loan 
Program  and  with  which  the  Secretary 
has  an  agreement  under  section  428(b) 
oftheHEA;or 

(iii)  Any  other  appropriate  State 
agency  approved  by  the  Secretary;  and 

(2)  The  composition  of  the  selection 
panel  responsible  for  selecting  scholars 
under  this  program,  which  must  be— 

(i)(A)  A  seven-member  statewide 
panel  appointed  by  the  chief  State 
elected  official  acting  in  consultation 
with  the  State  educational  agency 
(SEA);  or 

(B)  An  existing  grant  agency  or  panel 
designated  by  the  chief  State  elected 
official  and  approved  by  the  Secretary; 
and 

(ii)  Representative  of  school 
administrators,  teachers,  including 
preschool  and  special  education 
teachers,  and  parents; 

(b)  Describe  a  program  of  activities  for 
carrying  out  the  purposes  of  this 
program  in  accordance  with  the 
requirements  of  this  part,  including — 

(1)  The  criteria  ana  procedures  the 
selection  panel  plans  to  use  to  select 
eligible  scholars,  including  an 
explanation  of  how  the  criteria  and 
procedures  meet  the  requirements  of 
§653.42;  and 

(2)  The  criteria  and  procedures  the  SA 
plans  to  use  to— 

(i)  Publicize  the  availability  of 
scholarships  to  secondary  school 
students  in  the  State; 

(ii)  Notify  scholars  of  their  selection; 
and 

(iii)  Inform  scholars  annually,  on 
disbursement  of  the  scholarship  funds, 
of— 

(A)  The  State's  present  and  projected 
teacher  shortage  and  surplus  areas;  and 

(B)  The  federally  approved  teacher 
shortage  areas  within  the  State; 

(iv)  Monitor  the  continuing  eligibility 
of  scholars: 

(v)  Disburse  scholarship  funds; 

(vi)  Collect  funds  improperly 
disbursed; 

(vii)  Monitor  scholars'  compliance 
with  ihe  teaching  obhgation 
requirements:  and 

(viii)  Administer  the  repayment 
provisions  imder  §  653.62; 

(c)  Provide  a  copy  of— 

(1)  The  scholarsnip  application  form, 
which  must  disclose  the  terms  and 
conditions  of  the  scholarship  agreement; 
and 
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(2)  The  scholarship  agreement  form, 
containing  the  terms  and  conditions 
provided  in  §  653.50;  and 

(d)  Provide  assurances  that — 

(1)  The  selection  panel — 

(i)  Is  representative  of  administrators, 
teachers  (including  preschool  and 
special  education  teachers),  and  parents, 
as  required  by  paragraph  (a){2)(ii)  of  this 
section;  and 

(ii)  Will  select  scholars  who  are 
eligible  under  §  653.41;  and 

(2)  The  SA  will— 

(i)  Comply  with  the  criteria  and 
procedures  described  in  the  State's 
approved  grant  application; 

(ii)  Submit  for  the  Secretary's  prior 
written  approval  any  changes  in  the 
criteria  and  procedures  described  in  its 
approved  grant  application; 

(iii)  Make  particular  efforts  to  attract 
students  from  low-income  backgrounds, 
ethnic  and  racial  minority  students, 
students  with  disabilities,  students  from 
groups  historically  underrepresented  in 
teaching,  students  who  express  a 
willingness  or  desire  to  teach  in  rural 
schools,  urban  schools,  or  schools 
having  less  than  average  academic 
results  or  serving  large  numbers  of 
economically  disadvantaged  students, 
or  women  or  minority  students  who 
show  interest  in  pursuing  teaching 
careers  in  mathematics  and  science  and 
who  are  underrepresented  in  those 
fields; 

(iv)  Disburse  no  scholarship  funds  to 
scholars  who  do  not  meet  the 
requirements  of  §  653.51; 

fv)  Expend  the  funds  it  receives  under 
this  program  only  as  provided  in 
§653.3; 

(vi)  Cooperate  with  the  Secretary  in 
any  evaluation  of  its  project;  and 

(vii)  Provide  the  Secretary  with  any 
program  information  or  reports  required 
by  the  Secretary. 

(Authority:  20  U.S.C.  1104b.  1104d,  11041} 


Subpart  C— Mow  Doea  tha  Sacratary 
Maka  a  Grant  to  a  Stata? 

1653^    How  doa*  the  Swrtwy  approve 
■  grant  application? 

The  Secretary  approves  a  grant 
application  if  it  contains  all  of  the 
information  and  assurances  required  in 
§653.11  and  is  in  compliance  with  the 
requirements  of  this  part. 
(Authority:  20  U.S.C.  1104b) 

f653^1    HowdoaattMSacralary 
determine  ttta  amount  of  a  gnnt  to  a  State? 

From  the  funds  appropriated  for  this 
program,  the  Secretary  determines  the 
ammint  of  the  grant  to  each 
participating  State  on  the  basis  of  the 
ratio  of  the  school-age  population  in 
that  State  compared  to  the  school-age 


population  in  all  participating  States. 
The  Secretary  determines  the  number  of 
persons  in  a  State  on  the  basis  of  the 
most  recently  available  data  bom  the 
Bureau  of  the  Census. 

(Authority:  20  U.S.C.  1104a) 

Subpart  D— How  Doaa  a  Studant  Apply 
for  a  Scholarahip? 

1653.30    WtMt  must  a  student  do  tQ  apply 
fof  ■  scholarship? 

To  apply  for  a  scholarship  under  this 
program,  a  student  must  follow  the 
application  procedures  established  by 
the  SA  in  the  student's  State  of  legal 
residence. 

(Authority:  20  U.S.C.  1104d) 

S  653^1    Where  doe*  a  student  obUin  an 
application? 

The  SEA  shall  make  applications 
available  to  high  schools  in  the  State 
and  in  other  locations  convenient  to 
students,  parents,  and  other  interested 
parties. 

(Authority:  20  U.S.C.  1104d) 

Subpart  E— How  Doea  a  Stata  Select 
Schoiara? 


§653.40    How  does  the  aetection  panel 
aeiect  schoiara? 

The  selection  panel  identified  by  a 
State  in  its  grant  application,  as 
provided  in  §  653.11(a)(2),  shall  select 
scholars  from  among  students  who  meet 
the  eligibility  criteria  in  §653.41  on  the 
basis  of  selection  criteria  and 
procedures  developed  in  accordance 
v^rith  §653.42. 

(Authority:  20  U.S.C.  1104d) 

S  653.41    Who  ia  eligible  to  be  aelectMl  aa 
aacholar? 

A  student  is  eligible  to  be  selected  as 
a  scholar  under  this  program  only  if  he 
or  she — 

(a)(1)  Is  a  United  States  citizen  or 
national; 

(2)  Provides  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 
that  he  or  she — 

(i)  Is  a  permanent  resident  of  the 
United  States;  or 

(ii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(3)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau); 

(b)(1)  Has  graduated  from  secondary 
school; 

(2)  Is  scheduled  to  graduate  from 
secondary  school  within  three  months 
of  the  date  of  the  award;  or 

(3J  Has  received  a  certificate  of  high 
school  equivalency  for  successfully 


completing  the  General  Educational 
Development  (GED)  test; 

(c)(1)  Ranks  in  the  top  10  percent  of 
his  or  her  graduating  class;  or 

(2)  Has  received  GEO  test  scores  that 
the  State  recognizes  as  equivalent  to 
ranking  in  the  top  10  percent  of  the 
secondary  school  graduates  in  the  State, 
or  nationally,  in  the  academic  year  for 
which  the  eligibihty  determination  is 
being  made; 

(d)  Is  not  ineligible  to  receive 
assistance  as  a  result  of  default  on  a 
Federal  student  loan  or  otherwise,  as 
provided  under  34  CFR  75.60-75.62; 
and 

(e)  Intends  to  pursue  a  teaching  career 
at  the  preschool,  elementary,  or 
secondary  level. 

(Authority:  20  U.S.C.  1104. 1104d) 

f  653.42    What  are  the  aeiection  criteria 
and  procedurea? 

(a)  The  SEA  shall  develop  the 
selection  criteria  and  procedures  in 
cooperation  with  the  State  higher 
education  agency  and  in  consideration 
of  the  views  of  local  educational 
agencies  (LEAs).  private  educational 
institutions,  and  other  interested 
pariies. 

(b)(1)  The  SEA  shall  solicit  the  views 
of  LEAs,  private  educational 
institutions,  and  other  interested  parties 
by— 

(i)  Written  comments;  and 

(ii)  Publication  of  proposed  selection 
criteria  and  procedures  prior  to 
implementation. 

(2)  The  SEA  may  also  solicit  views 
by— 

(i)  Public  hearings  on  the  teaching 
needs  of  elementary  and  secondary 
schools  in  the  State  (including  the 
number  of  new  teachers  needed,  the, 
expected  supply  of  new  teachers,  and 
the  shortages  in  the  State  of  teachers 
with  specific  preparation);  or 

(ii)  Other  methods,  provided  that  the 
SEA  documents  these  methods  and  the 
views  obtained  throuch  these  methods. 

(c)  The  selection  cnteria  and 
procedures  developed  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section  must  be  designed  to— 

(1)  Ensure  that  scholars  meet  the 
eligibility  requirements  in  §653.41; 

(2)  Address  the  present  and  projected 
teacher  shortace  areas  of  the  State; 

(3)  Select  scholars  without  regard  to 
whether  they  plan  to  attend  publicly  or 
privately  controlled  institutions;  and 

(4)  Establish  a  two-part  selection 
process  that — 

(i)  Selects  at  least  75  percent  of  the 
scholars  on  the  basis  of  selection  criteria 
that  include  criteria  to  give  special 
consideration  to  students  who — 

(A)  Intend  to  teach  or  provide  related 
services  to  students  with  disabilities; 
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(B)  Intend  to  teach  limited  English 
proficient  students; 

(C)  Intend  to  teach  preschool-age 
children; 

(D)  Intend  to  teach  in  schools  serving 
inner  city,  rural,  or  geographically 
isolated  areas; 

(E)  Intend  to  teach  in  curricular  areas 
or  geographic  areas  that  are  present 
teacher  shortage  areas;  or 

(F)  Are  from  disadvantaged 
backgrounds  and  from  groups 
historically  underrepresented  in  the 
teaching  profession  or  in  the  cxirricular 
areas  in  which  they  are  preparing  to 
teach;  and 

(ii)  Selects  the  remaining  scholars  on 
the  basis  of  the  same  selection  criteria 
used  to  select  scholars  under  paragraph 
(c)(4)(i)  of  this  section,  except  that  the 
special  consideration  criteria  may  be 
excluded. 
(Authority:  20  U.S.C.  1104b.  1104d) 

Subpart  F— What  Are  the  Scholarship 
Conditions? 

1653.50    What  agrMment  must  a  scholar 
have  with  lh«  Stat*  Agency? 

(a)  To  receive  scholarship  funds,  a 
scholar  must  enter  into  an  agreement 
with  the  SA  under  which  he  or  she 
agrees  to — 

(1)  Pursue  a  course  of  study  leading 
to  certification  as  a  teacher  at  the 

[)reschool.  elementary,  or  secondary 
evei; 

(2)  Teach  on  a  full-time  basis  for  a 
period  of  not  less  than — 

(i)  Two  years  for  each  year  for  which 
scholarship  assistance  is  received  in  a 
public  or  private  nonprofit  preschool, 
elementary  school,  or  secondary  school 
in  any  State,  including  a  private 
nonprofit  school  that  serves  students 
with  disabiUties  or  limited  English 
proficient  students;  or 

(ii)  One  year  for  each  year  for  which 
scholarship  assistance  is  received  in  a 
federally  approved  teacher  shortage 
area; 

(3)  Fulfill  the  teaching  obligation 
described  in  paragraph  (a)(2)  of  this 
section  within  ten  years  after 
completing  the  postsecondary  education 
degree  program  for  which  the 
scholarship  was  awarded; 

(4)  Provide  the  SA  with  the  evidence 
of  compliance  with  paragraph  (a)(2)  of 
this  section  that  is  required  under 

§  653.61,  and  with  evidence  of 
compUance  with  i>aragraphs  (a)(1)  and 
(3)  of  this  section  and  §  653.51(a)  as 
required  by  the  SA; 

(5)  Repay  all  or  part  of  the  scholarship 
plus  interest  and  reasonable  collection 
fees,  if  applicable,  as  specified  in 

§  653.62.  if  the  SA  determines  that  the 
conditions  of  paragraph  (a)(1).  (2),  or  (3) 
of  this  section  are  not  met;  and 


(6)  Provide  scholarship  information, 
as  requested  by  the  Secretary,  for  an 
evaluation  of  this  program. 

(b)  The  agreement  must  include  a 
description  of  the  procedures  under 
which — 

(1)  The  provisions  of  S  653.62(g) 
through  (k)  will  be  implemented;  and 

(2)  A  scholar  may  appeal  any 
determination  of  noncompliance  with 
any  provisions  under  this  part. 

(Authority:  20  U.S.C.  1104b) 

1653.51    Whataratharequlrsmantafora 
scholar  to  raoaiva  scholarship  payments? 
(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  SA  shall  disburse 
$5,000  per  academic  year  for  a 
maximum  of  four  academic  years  to 
each  scholar  who — 

(1)  Is  selected  in  accordance  with  the 
criteria  established  under  §  653.42; 

(2)  Signs  a  scholarship  agreement  in 
accordance  with  §653.50; 

(3)  Is  enrolled  as  a  full-time  student 
in  an  institution  of  higher  education; 

(4)  Is  pursuing  a  course  of  study 
leading  to  certification  as  a  teacher  at 
the  preschool,  elementary,  or  secondary 
level,  as  determined  by  the  SA,  but  not 
including  graduate  study  that  is  not 
required  for  initial  teacher  certification; 
and 

(5)  Is  maintaining  satisfactory 
progress  toward  a  degree,  or,  if  the 
student  already  has  a  degree,  toward 
teacher  certification,  as  determined  by 
the  institution  of  higher  education  the 
student  is  attending. 

(b)(1)  In  no  case  may  a  student  receive 
a  scholarship  under  this  program  that 
exceeds  the  cost  of  attendance  at  the 
institution  in  which  the  scholar  is 
enrolled. 

(2)  A  scholarship  awarded  under  this 
part  may  not  be  reduced  on  the  basis  of 
the  student's  receipt  of  other  forms  of 
Federal  student  financial  assistance,  but 
must  be  taken  into  account  in 
determining  the  eligibility  of  the  student 
for  those  other  forms  of  Federal  student 
financial  assistance. 

(Authority:  20  U.S.C.  1104c,  1104e) 

Subpart  G— What  Post-Award 
Conditions  Must  Ba  Met  by  State 
Agencies  and  Scholars? 

1653.60    What  raquiramants  musts  State 
Agency  meat  in  the  administration  of  thia 
program? 

(a)  To  receive  payments  under  this 
profl'am,  an  SA  must — 

(1)  Comply  with  the  criteria, 
procedures,  and  assurances  in  the 
State's  approved  grant  application; 

(2)  Disburse  scholarship  funds  in 
accordance  with  §653.51; 

(3)  Collect  any  scholar^p  funds 
improperly  disbursed; 


(4)  Comply  with  all  requests  from  the 
Secretary  for  reports  or  information 
necessary  to  carry  out  the  Secretary's 
functions  under  this  part; 

(5)  Establish  and  implement  policies 
and  procedures  that  are  necessary  to 
administer  the  repayment  provisions  of 
§  653.62  and,  in  cases  of  noncompliance 
with  these  provisions,  implement 
collection  and  litigation  procedures 
consistent  with  34  CFR  part  682;  and 

(6)  Except  as  provided  in  paragraph 
(b)  of  this  section,  expend  in  each  award 
year  all — 

(i)  Scholarship  funds  received  from 
the  Secretary  for  that  award  year;  and 

(ii)  Funds  received  prior  to  that  award 
year  for  principal  and  interest  payments 
collected  under  the  provisions  of 
§653.62. 

(b)  After  awarding  all  scholarships  for 
payment  during  an  award  year,  as 
required  by  paragraph  (a)(6)  of  this 
section,  an  SA  may  reserve  for 
expenditure  in  the  following  award  year 
any  remaining  amount  of  funds  that  is 
less  than  the  amount  required  for  a 
scholarship,  as  well  as  any  funds  that 
were  awarded  but  were  returned  or  not 
expended. 
(Authority:  20  U.S.C  1104b.  1104f.  1104i) 

1653.61    How  does  s  scholar  fumu  the 
teaching  obligation  under  this  program? 

(a)  To  fulfill  the  teaching  obligation 
required  under  §  653.50(a)(2),  a  scholar 
must  provide  to  the  SA  in  the  State  from 
which  he  or  she  received  scholarship 
funds  a  statement  from  the  principal  of 
the  public  or  nonprofit  private 
preschool,  elementary,  or  secondary 
school  in  which  the  scholar  is  teaching, 
certifying  that  the  scholar  is  employed 
as  a  full-time  teacher. 

(b)  To  qualify  for  a  reduction  in  the 
teaching  obligation  for  teaching  in  a 
federally  approved  shortage  area,  as 
provided  under  §653. 50(a)(2){ii)— 

(1)  A  scholar  who  is  teaching  in  the 
same  State  from  which  he  or  she 
received  scholarship  funds  must 
provide  to  the  SA  in  that  State  a 
statement  certifying  that  the  scholar  is 
teaching  in  a  federally  approved  teacher 
shortage  area,  as  determined  by  the  SA; 
and 

(2)  A  scholar  who  is  teaching  in  a 
State  other  than  the  one  from  which  he 
or  she  received  scholarship  funds  must 
do  one  of  the  following: 

(i)  If  the  scholar  is  teaching  in  a  State 
in  which  the  chief  State  school  officer 
has  complied  with  paragraph  (c)  of  this 
section  and  provides  an  annual  listing 
of  federally  approved  teacher  shortage 
areas  to  the  principals  in  the  State 
whose  schools  are  affected  by  the 
federally  approved  Ust.  the  scholar  may 
obtain  a  certification  that  he  or  she  is 
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teaching  in  a  teacher  shortage  area  from 
his  or  her  school's  principal. 

(ii)  If  a  scholar  is  teaching  in  a  State 
in  which  the  chief  State  school  officer 
has  not  complied  with  paragraph  (c)  of 
this  section  or  does  not  provide  an 
annual  listing  of  federally  approved 
teacher  shortage  areas  to  the  principals 
in  the  State  whose  schools  are  affected 
by  the  federally  approved  list,  the 
scholar  must  obtain  certification  that  he 
or  she  is  teaching  in  a  teacher  shortage 
area  bom  the  chief  State  school  officer 
for  the  State  in  which  the  scholar  is 
teaching. 

(c)  For  a  scholar  to  obtain  a 
certification  under  paragraph  (b)(2)(i)  of 
this  section,  the  State's  chief  state 
school  officer  must  previously  have 
notified  the  Secretary,  by  means  of  a 
one-time  written  assurance,  that  he  or 
she  provides  annually  a  listing  of  the 
federally  approved  teacher  shortage 
areas  to  the  principals  in  the  State 
whose  schools  are  affected. 

(d)  If  a  scholar  who  receives  a 
reduction  in  his  or  her  teaching 
obligation  continues  to  teach  in  the 
same  area  in  which  he  or  she  was 
teaching  when  the  teaching  obligation 
was  originally  reduced,  the  scholar 
continues  to  qualify  for  the  reduction  in 
the  teaching  obligation  even  if  the  area 
ceases  to  be  designated  a  teacher 
shortage  area  on  the  federally  approved 
list,  provided  that  the  scholar  provides 
the  SA  with  a  statement  from  fiie 
principal  of  the  school  in  which  he  or 
she  is  teaching,  certifying  that  the 
scholar  continues  to  be  employed  as  a 
full-time  teacher  in  the  same  area  in 
which  be  or  she  was  teaching  when  the 
teaching  obligation  was  originally 
reduced. 

(Authority:  20  U.S.C  1104b,  1104j) 

f  653.62    WhM  are  the  eonMquencM  of  ■ 
•chotar'e  noncomplian^  with  the 
•chotership  aorewiMnt? 

(a)  A  scholar  found  by  an  SA  to  be  in 
noncompliance  with  the  agreement 
entered  into  under  $  653.50  shall—      ' 

(1)  Repay  the  amount  of  scholarship 
funds  received,  prorated  according  to 
the  fraction  of  the  teaching  obligation 
not  completed,  as  determined  by  the  SA 
in  accordance  with  paragraph  (b)  of  this 
section; 

(2)  Pay  a  simple,  per  annum  interest 
charge  on  the  outstanding  principal,  as 
determined  by  the  SA  in  accordance 
with  paragraph  (c)  of  this  section;  and 

(3)  Pay  all  reasonable  collection  costs 
as  determined  by  the  SA,  in  accordance 
with  34  CFR  part  682. 

(b)  A  scholar  required  by  paragraph 
(a)  of  this  section  to  repay  his  or  her 
scholarship  shall — 


(1)  Enter  repayment  status  on  the  first 
day  of  the  first  calendar  month  after— 
(i)  The  State  has  determined  that  the 
scholar  is  no  longer  pursuing  a  course 
of  study  leading  to  certification  as  a 
teacher  at  the  preschool,  elementary,  or 
secondary  level,  but  not  before  six 
months  has  elapsed  since  the  scholar 
was  enrolled  full-time  in  a  course  of 
study; 

(ii)  The  date  the  scholar  informs  the 
SA  that  he  or  she  does  not  plan  to  fulfill 
the  teaching  obligation;  or 

(iii)  The  latest  date  on  which  the 
scholar  must  have  begun  teaching  in 
order  to  have  completed  the  teaching 
obligation  within  ten  years  after 
completing  the  postsecondary  education 
for  which  the  scholarship  was  awarded, 
as  determined  by  the  SA;  and 

(2)  Make  monthly  or  quarterly 
payments  to  the  SA  that— 

(i)  Cover  principal,  interest,  and 
collection  costs  according  to  a  schedule 
established  by  the  SA  that  calls  for 
complete  repayment  within  ten  years 
after  the  scholar  enters  repayment 
status,  except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section;  and 

(ii)  Amount  annually  to  no  less  than 
$1,200  or  the  impaid  balance, 
whichever  is  less,  unless  the  scholar's 
inability  to  pay  this  amount  because  of 
his  or  her  financial  condition  has  been 
established  to  the  SA's  satisfaction. 

(c)  The  interest  charge  referred  to  in 
paragraph  (a)(2)  of  this  section  accrues 
from — 

(1)  The  date  of  the  initial  scholarship 
payment  if  the  SA  has  determined  that 
the  scholar — 

(i)  Is  no  longer  pursuing  a  course  of 
study  leading  to  certification  as  a 
teacher  at  the  preschool,  elementary,  or 
secondary  level;  or 

(ii)  Completed  a  course  of  study 
leading  to  certification  as  a  teacher  at 
the  preschool,  elementary,  or  secondary 
level,  but  never  taught;  or 

(2)  The  day  after  the  last  day  of  the 
scholarship  period  for  which  the 
teaching  obligation  has  been  fulfilled. 

(d)(1)  The  interest  charge  referred  to 
in  paragraph  (a)(2)  of  this  section  is 
calculated  annually  for  the  program  for 
the  twelve-month  period  extending  fi^m 
July  1  of  each  year  through  June  30  of 
the  subsequent  year  and  is  set  at  a  rate 
that  is  the  greater  of  the  following  rates 
established  pursuant  to  section  427A  of 
the  HEA  for  the  same  twelve-month 
period: 

(i)  The  rate  charged  to  new  borrowers 
under  the  Robert  T.  Stafford  Federal 
Student  Loan  Program  (Title  IV.  part  B 
of  the  HEA). 

(ii)  The  rate  charged  to  new  borrowers 
under  the  Federal  Supplemental  Loans 
for  Students  and  Federal  PLUS 


Programs  (sections  428A  and  428B  of 
the  HEA,  respectively)  as  published 
annually  in  the  Federal  Register. 

(2)  For  a  scholar  requiredto  repay  his 
or  her  scholarship^ 

(i)  The  interest  charge  appUcable  to 
the  period  extending  from  the  date  on 
which  interest  begins  to  accrue 
(determined  in  accordance  with 
paragraph  (c)  of  this  section)  until  the 
date  on  which  the  scholar's  repayment 
period  begins  (determined  in 
accordance  with  paragraph  (b)  of  this 
section)  is  adjusted  annually  and  is  set 
at  the  rate  established  for  the  program 
in  accordance  with  paragraph  {d)(l)  of 
this  section:  and 

(ii)  The  interest  charge  applicable 
during  the  repayment  period  is  the  rate 
established  for  the  program  in 
accordance  with  paragraph  (d)(1)  of  this 
section  that  is  in  effect  on  the  date  on 
which  the  scholar's  repayment  period 
b^ins. 

(e)  The  SA  may  not  require  a  scholar 
to  make  repayments  amounting  to  more 
than  $1,200  annually  unless  higher 
payments  are  needed  to  complete  the 
entire  repayment  within  the  ten-year 
period  described  in  paragraph  (b)(2)  of 
this  section. 

(f)  The  SA  shall  capitalize  any 
accrued  interest  at  the  time  it 
establishes  a  scholar's  repayment 
schedule. 

(g)  A  scholar  is  not  considered  in 
violation  of  the  repayment  schedule 
established  under  paragraph  (b)  of  this 
section  during  the  time  he  or  she  is— 

(1)  Engaging  in  a  full-time  course  of 
study  at  an  institution  of  higher 
education; 

(2)  Serving  on  active  duty  as  a 
member  of  the  armed  services  of  the 
United  States  for  a  period  not  in  excess 
of  three  years; 

(3)  Temporarily  totally  disabled,  as 
established  by  the  sworn  affidavit  of  a 
qualified  physician,  for  a  period  not  in 
excess  of  three  years; 

(4)  Unable  to  secure  employment  by 
reason  of  the  care  required  by  a  disabled 
child,  spouse,  or  parent  for  a  period  not 
in  excess  of  twelve  months; 

(5)  Seeking  and  unable  to  find  full- 
time  employment  for  a  single  period  not 
to  exceed  twelve  months;  or 

(6)  Unable  to  satisfy  the  terms  of  the 
repayment  schedule  established  by  the 
SA  under  paragraph  (b)(2)(i)  of  this 
section  and  is  also  seeking  and  unable 
to  find  full-time  employment  as  a 
teacher  in  a  public  or  private  nonprofit 
preschool,  elementary  school,  or 
secondary  school  for  a  single  period  not 
to  exceed  27  months. 

(h)  To  qualify  for  any  of  the 
exceptions  in  paragraph  (g)  of  this 
section,  a  scholar  must  notify  the  SA  of 
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his  or  her  claim  to  the  exception  and 
provide  supporting  documentation  as 
required  by  the  SA. 

(i)  [hiring  the  time  a  scholar  qualifies 
for  any  of  the  exceptions  in  parapaph 
(g)  of  this  section,  he  or  she  need  not 
make  the  scholarship  repayments 
required  by  paragraph  (b)  of  this  section 
and  interest  does  not  accrue. 

(j)  The  SA  shall  extend  the  ten-year 
scholarship  repayment  period 
established  under  paragraph  (b)  of  this 
section  by  a  period  equal  to  the  length 
of  time  a  scholar  meets  any  of  the 
conditions  listed  in  paragraph  (g)  of  this 
section  or  if  a  scholar's  inability  to 
complete  the  scholarship  repayments 
within  this  ten-year  period  because  of 
his  or  her  financial  condition  has  been 
established  to  the  SA's  satisfaction. 

(k)  The  SA  shall  cancel  a  scholar's 
repayment  obligation  if  it  determines 
that— 

(1)  The  scholar  is  unable  to  teach  on 
a  full-time  basis  because  he  or  she  is 
permanently  totally  disabled,  on  the 
basis  of  a  sworn  affidavit  of  a  qualified 
physician;  or 

(2)  The  scholar  has  died,  on  the  basis 
of  a  death  certificate  or  other  evidence 
conclusive  under  State  law. 

(Authority:  20  U.S.C.  1104f.  1104g) 
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RIN  1840-AB77 


Robert  C.  Byrd  Honora  Schdarahip 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Robert  C.  Byrd  Honors  Scholarship 
Program.  These  proposed  amendments 
are  needed  to  implement  the  Higher 
Education  Amendments  of  1992  and  to 
clarify  the  existing  regulations 
governing  the  program. 
DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Patrida  Gore,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3022,  ROB-3, 
Washington,  DC  20202-5251. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
also  should  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Gore.  Telephone:  (202)  70»- 
8849.  Individuals  who  are  hearing 
impaired  may  call  the  Federal 
Information  Relay  Service  at  1-80O- 
877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 

SUPPt^MENTARY  MFORMATION:  The 
Robert  C.  Byrd  Honors  Scholarship 
Program  makes  grants  to  States  to 
provide  scholarships  for  study  at 
institutions  of  higher  education  to 
outstanding  high  school  graduates  who 
show  promise  of  continued  excellence, 
in  an  effort  to  recognize  and  promote 
student  excellence  and  achievement.  By 
promoting  student  excellence  and 
achievement,  the  program  supports 
National  Education  Goal  4,  that  U.S. 
students  be  first  in  the  world  in  math 
and  science,  and  Goal  5,  that  every  adult 
American  be  Uterate  and  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy. 

The  Robert  C.  Byrd  Honors 
Scholarship  Program  is  authorized  by 
sections  419A-419K  of  the  Higher 
Education  Act  of  1965  (HEA),  as 
amended  by  the  Higher  Education 
Amendments  of  1992  (Pub.  L.  102-325), 
enacted  July  23, 1992.  The  Secretary 
proposes  to  amend  the  regulations  to 
conform  them  to  the  amended  statute,  to 
interpret  the  amended  statute,  to  reflect 
changes  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  and  other  Department 
regulations,  and  to  clarify  the  existing 
provisions. 

I.  Changes  to  the  Regulations  Required 
by  Statutory  Changes 

Changes  to  sections  419A-419K  and 
other  sections  of  the  HEA  relevant  to 
this  program  that  were  made  by  the 
Higher  Education  Amendments  of  1992 
are  described  below.  Any  changes  to  the 
regulations  that  are  required  to  conform 
the  regulations  to  these  statutory 
changes  are  not  subject  to  revision  on 
the  basis  of  public  comment. 

Scholarship  Period  (34  CFR  654  50(a)) 

Section  419C(b)  has  been  amended  to 
increase  the  scholarship  period  from 
one  academic  year  to  four  years  of 
study. 

Timing  of  Selection  (34  CFR  654.50(c)) 

Section  419G{d)  has  been  amended  to 
include  the  requirement  that  the 
scholarship  selection  process  be 
completed,  and  the  awards  made,  prior 
to  the  end  of  each  secondary  school 
academic  year. 


Eligibility  for  Grants  (34  CFR 
654.21(b)(2)) 

Section  419B,  which  defined  "State" 
more  narrowly  than  EDGAR,  has  been 
deleted.  As  a  result,  Guam,  American 
Samoa,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands  (Palau)  will  be  eligible  to 
receive  grants  under  this  program. 

Allocation  Formula  (34  CFR  654.21(b)) 

Sections  419D  and  419G  have  been 
amended  to  allocate  funds  based  on 
each  State's  population  ages  5  to  17  and 
to  eliminate  the  States'  administrative 
cost  allowance.  Fimds  no  longer  will  be 
allocated  based  on  congressional 
districts.  The  amended  statute  further 
provides  that  no  State  will  receive  less 
than  10  scholarships. 

Selection  of  Scholars  (34  CFR 
654.41(b)(3)) 

Section  419G(b)  has  been  amended  to 
require  States  to  establish  procedures 
for  an  equitable  geographic  distribution 
of  scholarship  awards  within  the  State. 
The  requirement  that  States  select  a 
minimum  of  10  scholars  per 
congressional  district  has  been  deleted. 

Amount  of  Award  (34  CFR  654.50(b)(1)) 

Section  419H  has  been  amended  to 
provide  that  the  total  amoimt  of 
financial  aid  awarded  to  a  scholar  may 
not  exceed  the  scholar's  total  cost  of 
attendance. 

Awards  Ceremony 

Section  4191,  which  required  States  to 
hold  an  award  ceremony  for  scholars, 
has  been  repealed. 

Institution  of  Higher  Education  (34  CFR 
654.5(b)) 

Section  481  of  the  HEA  has  been 
amended  to  change  the  definition  of 
"institution  of  higher  education"  for  the 
purposes  of  all  title  IV  programs, 
including  the  Byrd  Scholarship 
Program.  Students  who  receive 
scholarships  under  this  program  may 
attend  proprietary  institutions  of  higher 
education  or  postsecondary  vocational 
institutions,  as  well  as  public  or  private 
nonprofit  institutions  of  higher 
education. 

It  also  should  be  noted  that  section 
484B  of  the  HEA  concerning 
institutional  refunds  and  part  H,  subpart 
3  of  title  IV  of  the  HEA  concerning 
eligibility  and  certification  procedfures 
apply  to  all  the  programs  authorized 
under  Title  IV  of  the  HEA,  including  the 
Robert  C.  Byrd  Honors  Scholarship 
Program,  but  are  not  addressed  in  these 
regulations.  Regulations  implementing 
these  provisions  are  subject  to 
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Mgoticted  rolenMklng.  and  tb« 
Secretary  will  address  thes« 
rBquiraoMoU  M  they  apply  to  lhl« 
program  in  future  reguIatioDs. 

n.  Other  CSiangas  to  the  RegnletloiM 

To  implement  efiiactively  the  statutory 
changes  discussed  previously,  this 
NPRM  proposes  new  regulations  in 
§  654.51  establishing  conditions  that 
scholars  must  meet  to  continue 
receiving  scholarship  hmds  during  the 
expanded  four-year  schokrahip  period. 
These  provisions  parallel  the  continuing 
eligibility  criteria  in  the  regulations 
governing  the  Paul  Douglas  Teacher 
Scholarship  Program  and  other  similar 
scholarship  programs.  In  addition,  the 
Secretary  proposes  new  regulations  in 
§654.52  to  suspend  and  terminate  a 
scholar's  eligibility  to  receive 
scholarship  funds  if  a  scholar  foils  to 
meet  the  continuing  eligibility  criteria 
and  to  reqviire  repayment  of  scholandiip 
funds  improperly  disbursed  during  a 
period  of  ineligibility. 

The  Secretary  also  proposes  to  amend 
the  eligibility  criteria  to  require  scholars 
to  be  enrolled  full  time  at  an  institution 
of  higher  education  except  in  unusual 
circumstances.  Currently,  the 
regulations  permit  scholars  to  be 
enrolled  as  part-time  students.  However, 
because  the  statute  was  amended  to 
expand  the  scholarship  period  from  one 
to  four  years,  the  Secretary  proposes  in 
§654.51  to  require  full-time  enrollment 
to  encourage  scholars  to  complete  their 
undergraduate  education  during  the 
scholarship  period  or  in  the  shortest 
time  possible.  However,  the  proposed 
§  654.51(b)  would  authorize  an  SEA  to 
grant  a  waiver  of  the  full-time 
attendance  requirement  in  unusual 
circumstances.  The  Secretary  also 
believes  the  proposed  fulltime 
enrollment  requirement  is  consistent 
with  the  intent  of  the  statute  to  award 
scholarships  to  students  who  show 
promise  of  continued  achievement. 

The  Secretary  also  proposes  in 
§  654.52(a)  to  authorize  SEAs  to  set 
standards  for  permitting  scholars  to 
postpone  or  interrupt  their  studies  for 
up  to  one  year  writhout  forfeiting  their 
scholarship  kx  reasons  such  as  travel, 
fulfilling  religious  obUgationa,  accepting 
another  scholarship,  or  recuperating 
from  illness. 

The  Secretary  proposes  to  amend  the 
provisions  regvding  the  content  of  an 
institution's  participation  agreement  in 
§  654.11  of  the  proposed  regulations. 
Under  the  current  regulation*,  the  State 
is  required  to  describe  to  the  Secretary 
in  its  participation  agreement  the 
criteria  and  procedures  that  the  SEA 
uses  to  select  scholars  so  that  the 
Secretary  may  determine  the  deeraa  to 


whkh  thaw  aatkfy  the  regulations.  The 
State  is  left  to  dedde  the  extent  of 
information  it  provides  to  the  Secretary 
in  order  to  comply  with  this 
requirement.  Hie  Seoetary  believes  that 
this  sives  too  much  leeway  to  the  States, 
hi  addition,  some  States  provide  only  a 
very  general  description  of  their  criteria 
and  procedures,  making  it  difficuU  for 
the  Secretary  to  monitor  compliance 
with  them.  The  result  is  that  some 
States  are  not  in  compUance  with  the 
regulations.  Section  654.11(a)  of  the 
proposed  regulations  specifies  the 
infonnatioo  that  must  be  provided  to 
the  Secretary  in  the  State's  participation 
agreement.  Section  654.11(b)(1)  then 
requires  that  the  State  provide  an 
assurance  that  it  will  comply  with  these 
criteria  and  procedures  in  its  approved 
participation  weement  to  this  way,  the 
Secretary  will  have  a  standard  by  which 
he  can  assess  compliance. 

Section  654.50(b)(2)  of  the  proposed 
regulations  requires  that  loans  awarded 
to  a  recipient  be  reduced  prior  to 
reducing  a  scholarship  under  this 
program.  The  statute  requires  that  an 
award  under  this  orogram  to  a  recipient 
may  not  "exceed  tne  cost  of 
attendance."  Because  the  statute 
specifies  a  scholvship  award  of  $1,500. 
this  amount  can  only  oe  maintained  if 
other  forms  of  assistance  are  reduced 
first.  The  Secretary  believes  loans 
should  be  reduced  first,  thus  limiting 
student  indebtedness. 

Finally,  the  Secretary  also  proposes  to 
amend  the  provisions  regarding  the 
criteria  and  procedures  to  select 
scholars  in  §  654.41  of  the  proposed 
regulations.  The  inclusion  of  paragraph 
(iv)  in  §  654.41(b)(4)(iv)  is  intended  to 
clarify  that  although  an  award  may  not 
exceed  the  cost  of  attendance, 
§  654.50(b)(1),  neither  the  cost  of 
attendance  nor  financial  need  may  be 
used  as  selection  criteria  for  the 
selection  of  Byrd  Scholars. 

Executive  Order  12291 

These  pr(^)osed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  ma}or  regulaticms  estabUshed 
in  themder. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  ctttifies  that  these 
proposed  reguktions  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  theae  proposed  regulations 
would  afiect  only  individuals  and  States 
and  State  agencies,  the  regulations 
would  Do(  have  an  impact  on  small 
enUtiea.  Indtriduala  and  States  and 
State  agencies  are  not  defined  as  "small 


entities"  In  the  Regulatory  Flexibihty 
Act. 

Paperwork  Rediiction  Act  of  1980 

Sections  654.10.  654.11. 654.41.  and 

654.60  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980.  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  Its 
review.  (44  U.S.C.  3504(h)). 

States  are  eligible  to  apply  for  grants 
under  these  regulations.  The 
Department  needs  and  uses  the 
information  to  make  grants.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  response  for  each  of 
the  eligible  57  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  room  3002,  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3023.  ROB-3.  7th  and  D  Streets.  SW., 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirem«it8  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 


28540 


Federal  Register  /  Vol  58.  No.  92  /  Friday,  May  14.  1993  /  Proposed  Rules 


reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Part  654 

Education,  Grant  programs — 
education,  State-administered 
education.  Student  aid. 

Dated:  May  10, 1993. 
Rkhuti  W.  Riley, 

Secretary  of  Education . 
(Catalog  of  Federal  Domestic  Assistance 
Number  M.  185— Robert  C.  Byrd  Honors 
Scholarship  Program.) 

The  Secreta^  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  654  to  read  as  follows: 

PART  654— nOBERT  C.  BYRD 
HONORS  SCHOIJ^RSHIP  PROGRAM 

Suljpart  A— 0«n«rai 

Sec. 

654.1  What  is  the  Robert  C.  Byrd  Honors 
Scholarship  Program? 

654.2  Who  is  eligible  for  an  award? 

654.3  What  kind  of  activity  may  be 
assisted? 

654.4  What  regulations  apply? 

654.5  What  definitions  apply? 

Subpart  B  How  Do««  ■  Stat*  Apply  for  a 
Grant? 

654.10  What  must  a  State  do  to  apply  for  a 
grant? 

654.11  What  isthecontentofa 
participation  agreement? 

Subpart  C— How  Ooaa  tiia  Sacratary  Maka 
a  Grant  to  a  Stat*? 

654.20  How  does  the  Secretary  approve  a 
participation  agreement? 

654.21  How  does  the  Secretary  determine 
the  amount  of  the  grant  to  each 
participating  State? 

Subpart  D— How  Do*a  a  Student  Apply  to 
a  Stat*  Educational  Agency  (SEA)  for  a 
Scholarship? 

654.30    How  does  a  student  apply  to  an  SEA 
for  a  scholarship? 

Subpart  E    Hem  Doaa  an  SEA  Salact  an 
Eligibia  StudanI  to  B*  a  Scholar? 

654.40  Who  Is  an  eligible  student? 

654.41  What  are  the  selection  criteria  and 
procedures? 


Subpart  F— Mow  Do*a  a  Scholar  RacahM 
SctMlarshlp  Payments? 

654.50  How  does  an  SEA  disburse 
scholarship  funds? 

654.51  What  are  the  continuing  eligibility 
criteria? 

654.52  What  are  the  consequences  of  a 
scholar's  bilure  to  meet  the  eligibility 
criteria? 

Subpart  O— What  Poat-Award  Condltiona 
MuatanSEAMaat? 

654.60    What  requirements  must  an  SEA 
meet  in  the  administration  of  this 
program? 
Authority:  20  U.S.C.  1070d-31  to  1070d- 

41,  unless  otherwise  noted. 

Subpart  A — General 

f  654.1    What  la  th*  Robert  C.  Byrd  Honors 
Scholarship  Program? 

Under  the  Robert  C.  Byrd  Honors 
Scholarship  Program,  the  Secretary 
makes  grants  to  the  States  to  provide 
scholarships  for  study  at  institutions  of 
higher  education  to  outstanding  high 
school  graduates  who  show  promise  of 
continued  excellence,  in  an  effort  to 
recognize  and  promote  student 
excellence  and  achievement. 

(Authority:  20  U.S.C  1070d-31.  1070d-33) 

1654.2  Who  la  aligibla  for  an  award? 

(a)  States  are  eligible  for  grants  under 
this  program. 

(b)  Students  who  meet  the  eligibility 
criteria  in  §§654.40  and  654.51  are 
eligible  for  scholarships  imder  this 
program. 

(Authority:  20  U.S.C.  1070d-33, 1070d-36) 

1654.3  What  kind  of  activity  may  be 
aaalsted? 

A  State  may  use  its  funds  under  this 
program,  including  funds  collected  from 
scholars  under  §  654.60(c),  only  to  make 
scholarship  payments  to  scholars. 

(Authority:  20  U.S.C.  1070d-35, 1070d-38) 

S  654.4    What  regulations  apply? 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  75.60-75.62  (regarding  the 
ineligibility  of  certain  individuals  to 
receive  assistance  under  part  75  (Direct 
Grant  Programs)). 

(2)  34  dFR  part  76  (State- 
Administereo  Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 


(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprooirement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  654. 

(Authority:  20  U.S.C.  1070d-31  etseq.) 

S654.5    What  definitions  apply? 

(a)  Definitions  in  EDGAR.  Tlie 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

EDGAR 

Fiscal  year 

Private 

Public 

Secretary 

State 

State  educational  agency 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Award  year  means  the  period  of  time 
from  July  1  of  one  year  through  June  30 
of  the  following  year. 

Full-time  student  means  a  student 
enrolled  at  an  institution  of  higher 
education  wRo  is  carrying  a  full-time 
academic  workload,  as  determined  by 
that  institution  under  standards 
applicable  to  all  students  enrolled  in 
that  student's  program. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

High  school  gmduate  means  an 
indi\'idual  who  has — 

(1)  A  high  school  diploma; 

(2)  A  General  Education  Development 
(GED)  Certificate:  or 

(3)  Any  other  evidence  recognized  by 
the  State  as  the  equivalent  of  a  high 
school  diploma. 

Institution  of  higher  education  means 
any  public  or  private  nonprofit 
institution  of  higher  education, 
proprietary  institution  of  higher 
education,  or  postsecondary  vocational 
institution,  as  defined  in  section  481  of 
the  HEA. 

Participating  State  means  a  State  that 
has  submitted  a  participation  agreement 
that  has  been  approved  by  the  Secretary. 

Scholar  means  an  individual  who  is 
selected  as  a  Byrd  Scholar. 

Scholarship  means  an  award  made  to 
a  scholar  under  this  part. 

Secondary  school  year  means  the 
{>eriod  of  time  during  which  a 
secondary  school  is  in  session,  as 
determined  by  State  law. 

Year  of  study  means  the  period  of 
time  during  which  a  full-time  student  at 
an  institution  of  higher  education  is 
expected  to  complete  the  equivalent  of 
one  year  of  course  woric,  as  defined  by 
the  institution. 


IMI 
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(Authority:  20  U.S.Q  1070d-31  et  taq..  20 
U.S.G  loes) 

Subpml  »-How  Doe«  •  Stale  Appty 
foraOrent? 

§654.10    What  must  ■  Stat*  do  to  apply  for 
agrant? 

(a)  To  apply  for  a  grant  under  this 
program,  a  State  must  submit  a 
participation  agreement  to  the  Secretary 
for  review  and  approval  by  the  deadline 
announced  annually  by  the  Secretary  in 
the  Federal  Ragiater. 

(b)  On  the  Secretary's  approval  of  its 
initial  participation  agreement  for  fiscal 
year  1993  ot  thereafter,  a  State  need  not 
submit  a  new  participation  agreement  to 
be  considered  for  funding  under  this 
program  in  subsequent  years,  except 
that  any  changes  in  the  State's  criteria 
and  procedures  must  be  incorporated  in 
a  revised  participation  agreement  which 
must  be  submitted  to  the  Secretary  for 
review  and  approval. 

(Authority:  20  U.S.C.  1070d-35) 

1654.11    Whatlalhaoonlantofa 
participation  agraamant? 

A  State's  participation  agreement 
must  indude  the  foUowring: 

(a)  A  description  of  the  criteria  and 
procedures  that  the  State,  through  its 
State  educational  agency,  plans  to  use  to 
administer  this  program  in  accordance 
with  the  requirements  of  this  part, 
including  the  criteria  and  procedures  it 
plans  to  use  to— 

(1)  Publicize  the  availabihty  of  Byrd 
scholarships  to  students  in  the  State, 
with  particular  emphasis  on  procedures 
designed  to  ensure  that  students  from 
low-  and  moderate-income  families 
know  about  their  opportunity  for 
participation  in  the  program; 

(2)  Select  eligible  students; 

(3)  Notify  scholars  of  their  selections 
and  scholm^ip  awards; 

(4)  Monitor  the  continuing  eligibility 
of  scholars.* 

(5)  Disburse  scholarship  funds  in 
accordance  with  the  requirements  of 
§654.50:  and 

(6)  Collect  scholarship  funds 
improperly  disbursed. 

(b)  Assurances  that  the  SEA  will— 

(1)  Comply  with  the  criteria  and 
procedures  in  its  approved  participation 
agreement; 

(2)  Submit  fcH-  the  prior  written 
approval  of  the  Secretary  any  changes  in 
the  criteria  and  procedures  in  the 
approved  participation  agreement;  and 

(3)  Expend  the  payments  it  receives 
under  this  program  only  as  provided  in 
S  654.3. 

(Authority:  20  U.S.C  1070d-35  to  1070d-38) 


Subpart  C— How  Doaa  tha  Sacratary 
Make  a  Grant  to  a  Stata? 


1654^    How  doaa  tha  SMvatary  approve 
a  participation  agraamant? 

The  Secretary  approves  a 
participation  agreement  if  it  contains  all 
of  the  information  and  assurances 
required  in  S  654.11  and  is  in 
compliance  with  the  requirements  of 
this  part 

(Authority:  20  U.S.a  1070d-31  et  seq.) 

S654.21    How  doaa  tha  Secretary 
datarmlna  the  amount  of  tha  grant  to  each 
parttolpatiftg  Stata? 

(a)  From  the  funds  appropriated  for 
this  program,  the  Secretary  allots  to 
each  participating  State  a  grant  equal  to 
$1,500  multiplied  by  the  number  of 
scholarships  the  Secretary  determines  to 
be  available  to  that  State  on  the  basis  of 
the  formula  described  in  paragraph  (b) 
of  this  section. 

(b)  The  number  of  scholarships  that 
the  Secretary  allots  to  each  participating 
State  for  any  fiscal  year  bears  the  same 
ratio  to  the  number  of  scholarships 
allotted  to  all  participating  States  as 
each  State's  population  ages  5  through 
17  which  is  derived  from  the  most 
recently  available  data  from  the  U.S. 
Bureau  of  the  Census  bears  to  the 
population  ages  5  through  17  in  all 
participating  States,  except  that— 

(1)  Not  fewer  than  10  scholarships  are 
allotted  to  any  participating  State;  and 

(2)  The  District  of  Columbia,  the 
Conunonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  American  Samoa,  the 
Commonwealth  of  Northern  Mariana 
Islands,  Guam,  and  the  Tnist  Territory 
of  the  Pacific  Islands  (Palau)  each  are 
allotted  10  scholarships. 

(Authority:  20  U.S.C  1070d-34. 1070d-37) 

Subpart  D— How  Doaa  a  Student  Apply 
to  an  SEA  for  a  Scholarship? 


§654^    How  doaa  a  atudant  apply  to  an 
SEA  for  a  achoiarahJp? 

To  apply  for  a  scholarship  under  this 
program,  a  student  must  follow  the 
application  procedures  established  by 
the  SEA  in  the  student's  State  of  legal 
residence. 

(Authority:  20  U.S.C  1070d-37) 

Subpart  E— How  Doaa  an  SEA  Saiact 
an  Eiigibto  Student  To  Ba  a  Scholar? 

§654.40    Who  la  an  allgifoia  student? 

A  student  is  eligible  to  be  seiected  as 
a  scholar  if  he  or  she — 

(a)  Is  a  legal  resident  of  the  State  to 
which  he  or  she  is  applying  for  a 
scholarship; 

(b)  (1)  Is  a  U.S.  citizen  or  national; 


(2)  Provides  evidence  from  the  U.S. 
Immigration  and  Naturalization  Service 

that  he  or  she^ 

(i)  Is  a  permanent  resident  of  the 
United  States;  or 

(ii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(3)  Is  a  permanent  resident  of  the 
Trust  Territory  of  tiie  Pacific  Islands 
(Palau); 

(c)  Becomes  a  high  school  graduate  in 
the  same  secondary  school  year  in 
which  he  or  she  submits  the  scholarship 
application; 

(d)  Has  applied  or  been  accepted  for 
enrollment  as  a  fulltime  student  at  an 
institution  of  higher  education: 

(ej  Is  not  ineligible  to  receive 
assistance  as  a  result  of  default  on  a 
Federal  student  loan  or  other  obligation, 
as  provided  under  34  CFR  75.60;  and 

(T)  Files  a  Statement  of  Selective 
Service  Registration  Status,  in 
accordance  with  the  provisions  of  34 
CFK  668.33  of  the  Student  Assistance 
General  Provisions  regulations,  with  the 
institution  he  or  she  plans  to  attend  or 
is  attending. 

(Authority:  20  U.S.C  1070d-36.  50  U.S.C 
App.  462.  20  use  1091) 

§654.41    What  are  tha  aatoctkmcrttsria 
and  proceduraa? 

(a)  The  SEA  shall  establish  criteria 
and  procedures  for  the  selection  of 
scholars,  in  accordance  with  the 
requirements  of  this  part,  after 
consultation  vrith  school  administrators, 
school  bocuds,  teachers,  coimselors,  and 
parents. 

(b)  The  SEA  shall  establish  tiie 
selection  criteria  and  procedures  to 
ensure  that  it  selects  scholars — 

(1)  Who  are  eligible  students  under 
the  criteria  provided  in  $  654.40; 

(2)  Who  have  demonstrated 
outstanding  academic  achievement  and 
show  promise  of  continued 
achievement; 

(3)  In  a  manner  that  ensures  an 
equitable  geographic  distribution  of 
awards  within  the  State;  and 

(4)  Without  regard  to— 

(i)  Whether  the  secondary  school  each 
scholar  attends  is  within  or  outside  the 
scholar's  State  of  legal  residence; 

(ii)  Whether  the  institution  of  higher 
education  each  scholar  plans  to  attend 
is  pubhc  or  private  or  is  within  or 
outside  the  scholar's  State  of  legal 
residence; 

(iii)  Race,  color,  national  origin,  sex, 
religion,  disability,  or  economic 
background:  and 

(iv)  The  scholar's  educational 
expenses  or  financial  need. 

(Authority:  20  U.S.C  1070d-33. 1070d-35  to 
1070d-37) 
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Subpart  F— How  Doaa  a  Scholar 
Racaiva  Scholarahip  Paymanta? 

S654^    How  doaa  an  SEA  disbufM 
scholarship  funds? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  SEA  shall 
disburse  $1,500  for  each  year  of  study 
for  a  maximum  of  four  years  of  study  to 
each  scholar  who — 

{!)  Is  selected  in  accordance  with  the 
criteria  established  under  §654.41;  and 

(2)  Meets  the  requirements  for 
continuing  eliubility  under  §  654.51. 

(b)  (1)  The  SEA  shall  ensure  that  the 
total  amount  of  financial  aid  awarded  to 
a  scholar  for  a  year  of  study  does  not 
exceed  the  total  cost  of  attendance, 

(2)  The  SEA  shall  ensure  that  loans 
that  are  awarded  to  a  scholar  are 
reduced  prior  to  reducing  a  scholarship 
awarded  under  this  program. 

(c)  The  SEA  shall  ensure  that  the 
selection  process  is  completed,  and  the 
awards  made,  prior  to  the  end  of  each 
secondary  school  academic  year. 

(Authority:  20  U.S.C.  1070d-38) 


f65431 
critartaT 


What  ars  th«  continuing  sligibility 


(a)  A  scholar  continues  to  be  eligible 
for  scholarship  funds  as  long  as  the 
scholar  continues  to — 

(1)  Meet  the  eligibihty  requirements 
in$654.40(b),  (e).  and(f): 

(2)  Be  enrolled  as  a  full-time  student 
at  an  institution  of  higher  education 
except  as  provided  in  paragraph  (b)  of 
this  section;  and 

(3)  Maintain  satisfactory  progress  as 
determined  by  the  institution  of  higher 
education  the  scholar  is  attending,  in 
accordance  with  the  criteria  established 
in  34  CFR  668.14(e)  of  the  Student 
Assistance  General  Provisions 
regulations. 

(b)  In  order  to  be  eligible  for 
scholarship  funds,  a  sdiolar  must  be 
enrolled  full  time  for  the  Brst  year  of 
study.  If  after  the  first  year  of  study,  the 
SEA  determines  that  unusual 
circumstances  justify  waiver  of  the  full- 
time  attendance  requirement,  the 
scholar  may  enroll  part  time  and 
continue  to  receive  a  scholarship 
payment.  The  SEA  shall  prorate  the 
payment  according  to  the  scholar's 
enrollment  status  for  the  academic 
period  during  which  he  or  she 
continues  to  be  enrolled  on  a  paritime 
basis  but  remains  otherwise  eligible  for 
the  award.  For  example,  if  a  scholar  for 
whom  the  full-time  enrollment 
requirement  is  waived  by  the  SEA  is 
enrolled  as  a  half-time  student  for  one 
semester,  he  or  she  is  eligible  to  receive 
one-quarter  of  his  or  her  scholarship 
during  that  semester. 

(Authority:  20  U.S.C.  1070d-33. 1070d-36) 


1654.52    Whatarathaeonaaqusncasofa 
scholar's  fallura  to  maat  iha  allglblllty 
critaria? 

(a)  (1)  An  SEA  may  permit  a  scholar 
to  postpone  or  interrupt  his  or  her 
enrollment  at  an  institution  of  higher 
education  without  forfeiting  his  or  her 
scholarship  for  up  to  12  months, 
beginning  on  the  date  the  scholar 
otherwise  would  have  enrolled  in  the 
institution  after  the  SEA  awarded  his  or 
her  scholarship  or  the  date  the  scholar 
interrupts  enrollment. 

(2)  A  scholar  who  postpones  or 
interrupts  his  or  her  enrollment  at  an 
institution  of  higher  education  in 
accordance  with  standards  established 
by  the  SEA  is  not  eligible  to  receive 
scholarship  funds  during  the  period  of 
postponement  or  interruption,  but  is 
eligible  to  receive  scholarship  payments 
on  enrollment  or  re-enrollment  at  an 
institution  of  higher  education. 

(3)  A  scholar's  periods  of 
postponement  or  interruption,  taken  in 
accordance  with  standards  established 
by  the  SEA  and  not  in  excess  of  12 
months,  are  not  considered  periods  of 
suspension  for  the  purposes  of 
calculating  the  12  months  provided  for 
suspension  prior  to  termination  under 
paragraph  (b)(2)  of  this  section. 

(b)  (1)  Except  as  provided  in 
paragraph  (a)  of  this  section,  if  an  SEA 
finds  that  a  scholar  foils  to  meet  the 
requirements  of  §  654.51  within  an 
award  year,  it  shall  suspend  the 
scholar's  eUgibility  to  receive 
scholarship  funds  imtil  the  scholar  is 
able  to  demonstrate  to  the  satisfaction  of 
the  SEA  that  he  or  she  meets  these 
requirements. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  a  scholar's 
eligibility  for  a  scholarship  is 
terminated  when  the  total  of  his  or  her 
suspension  periods  exceeds  1 2  months. 

(3)  In  exceptional  circumstances,  the 
SEA  may  extend  the  12-month 
suspension  period  without  terminating 
a  scholar's  eligibility  under  paragraph 
(b)(2)  of  this  section,  in  accordance  with 
standards  established  by  the  SEA. 

(c)  A  scholar  who  receives  an  award 
for  a  period  for  which  the  SEA 
subsequently  determines  the  scholar 
was  ineligible  under  the  requirements  in 
§§  654.40  or  654.51  shall  repay  to  the 
SEA  the  total  amount  of  the  scholarship 
funds  received  for  the  period  during 
which  he  or  she  was  ineligible. 

(Authority:  20  U.S.C.  1070d-35. 1070d-36  to 
1070d-38) 


Subpart  G— What  Poat-Award 
Condltlona  Muat  an  SEA  Meat? 

1654.60    What  raquirsmsnu  must  an  SEA 
meet  in  the  adminlatration  of  thia  program? 

(a)  To  receive  and  continue  to  receive 
paymt  nts  under  this  part,  an  SEA 
shall— 

(1)  Comply  with  the  criteria, 
procedures,  and  assurances  in  its 
approved  participation  agreement; 

(2)  Disburse  the  scholarship  funds  in 
accordance  with  §  654.50  to  the  scholar, 
the  institution  of  higher  education  in 
which  the  scholar  enrolls,  or  copayable 
to  the  scholar  and  the  institution  of 
higher  education  in  which  the  scholar 
enrolls; 

(3)  Collect  any  scholarship  funds 
improperly  disbursed  under  §  654.50; 

(4)  Make  reports  to  the  Secretary  that 
the  Secretary  deems  necessary  to  carry 
out  the  Secretary's  functions  under  this 
part;  and 

(5)  Except  as  provided  in  paragraph 
(b)  of  this  section,  expend  all  funds 
received  from  the  Secretary  for 
scholarships  during  the  award  period 
specified  by  the  Secretary  for  those 
funds. 

(b)  After  awarding  all  scholarship 
funds  during  an  award  year,  as  required 
by  paragraph  (a)(5)  of  this  section,  an 
SEA  may  retain  any  funds  that  are 
subsequently  returned  or  collected  for 
scholarship  awards  in  the  following 
award  period. 

(Authority:  20  U.S.C.  1070d-33, 1070d-35) 

|FR  Doc.  93-11511  Filed  5-13-93;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
[FRL-46S4-8] 

Economic  Incentive  Program  Rulea/ 
Interim  Guidance  on  the  Generation  of 
Mobile  Source  Emiaalon  Reduction 
Credits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  public  comment 

period. 

SUMMARY:  On  February  23. 1993.  the 
EPA  proposed  rules  and  guidance  for 
economic  incentive  programs  (EIP's)  (58 
FR  11110)  and  pubUshed  interim 
guidance  on  the  generation  of  mobile 
source  emission  reduction  credits  (58 
FR  11134).  This  action  extends  the 
public  comment  period  on  these 
documents  and  announces  that  a  public 
hearing  will  not  be  held  on  the  EIP  rule. 
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The  proposed  EIP  rules  either  may  or 
must  be  adopted  by  States  for  certain 
ozone  (O3)  and  carbon  monoxide  (CXD) 
nonattainment  areas  upon  the  failure  of 
a  State  to  submit  an  adequate  showing 
that  an  applicable  reasonable  further 
progress  or  a  specific  emissions 
reductions  milestone  has  been  met  (in 
serious,  severe,  and  extreme  O3  and 
serious  CXD  nonattainment  areas),  or 
upon  the  failure  of  a  serious  CO 
nonattainment  area  to  attain  the 
national  ambient  air  quality  standards 
for  CXD.  The  provisions  of  these 
proposed  rules  are  also  being  proposed 
as  guidance  for  discretionary  EIP's. 
While  the  proposed  EIP  rules  and 
guidance  provide  a  broad  framework  for 
the  development  and  use  of  a  wide 
variety  of  economic  incentive  strategies 
for  stationary,  area,  and/or  mobile 
sources,  the  supplemental  interim 
guidance  on  the  generation  of  mobile 
source  emission  reduction  credits 
provides  more  specific  information 
about  how  to  generate  such  credits  for 
use  in  mobile/stationary  source  trading 
programs.  This  supplemental  guidance 
focuses  on  general  principles  for 
creating  emission  reduction  credits 
through  the  surplus  control  of  mobile 
sources.  The  EPA  is  now  considering 
appending  the  final  guidance  on  the 
generation  of  mobile  source  emission 
reduction  credits  to  the  final  EIP  rule. 

In  the  February  23, 1993  proposal,  the 
EPA  offered  to  hold  a  public  hearing  on 
the  EIP  proposed  rule,  if  requested,  in 
the  Research  Triangle  Park.  North 
Carolina,  area.  In  the  absence  of  such  a 
request,  a  public  hearing  will  not  be 
held.  However,  in  lieu  of  a  hearing,  the 
EPA  has  decided  to  extend  the  public 
comment  period  by  30  days  so  that  the 
public  will  have  a  greater  opportunity  to 
make  written  comments  on  both  of  these 
Important  documents.  The  public 
comment  period  on  both  dociunents 
will  close  30  days  from  the  date  of 
publication. 

DATES:  Comments  on  the  proposed  rule 
and  the  proposed  guidance  should  be 
provided  by  June  14. 1993. 
ADDRESSES:  Comments  on  the  EIP  rule 
should  be  mailed  (in  duplicate  if 
possible)  to:  EPA  Air  Docket  Section. 
LE-131.  room  M-1500. 1st  Floor 
Waterside  Mall.  401  M  Street.  SW..  " 
Washington.  DC  20460.  Comments  on 
the  Mobile  Source  Emission  Reduction 
Credits  guidance  should  be  sent  to  Mr 
WilUs  P.  Beal.  U.S.  EPA.  MD-12. 
Research  Triangle  Park.  North  Carolina 
27711. 

fOR  FURTMEB  INFORMATION  CONTACT:  Mr. 
Willis  P.  Beal.  U.S.  EPA.  MI>-12. 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  (919)  541-5667. 


Dated:  May  6. 1993. 
Robert  D.  Brennar, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  93-11247  Filed  5-1 3-93?  8:45  ami 
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DEPARTMENT  OF  THE  INTERJOR 
Fish  and  Wildlife  Sarvica 
50  CFR  Part  17 

Endangarad  and  Thraatanad  Wlidllfa 
and  Planta;  Commancamant  of  Statua 
Ravlaw  and  Notlca  of  Findings  on  a 
Petition  to  Emergency  Ust  the  Roclcy 
Mountain  Capaheii  aa  an  Endangered 
Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 


SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the  Rocky 
Mountain  capshall  lAcroloxus 
cohradensis]  to  the  List  of  Threatened 
and  Endangered  Wildlife.  The  Service 
finds  that  the  petition  presents 
substantial  information  indicating  that 
listing  the  species  as  endangered  may  be 
warranted.  The  Service  initiates  a  status 
review  and  will  prepare  a  12-month 
finding. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  May  7, 1993. 
Comments  and  materials  may  be 
submitted  until  further  notice,  but  they 
must  be  received  by  June  28. 1993  to  be 
considered  in  the  12-month  finding. 
ADDRESSES:  Information,  comments,  or 
questions  should  be  sent  to  the  Colorado 
State  Supervisor.  U.S.  Fish  and  Wildlife 
Service.  730  Simms  Street,  suite  290. 
Golden  Colorado  80401.  The  petition, 
finding,  and  supporting  data  are 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  address. 
TOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  W.  Carlson,  State  Supervisor,  at 
the  above  address  or  telephone  (303) 
231-5280. 

SUPPLEMENTARY  INFORMATION:  Section 
4(b)(3)(A)  of  the  Endangered  Species 
Act  (Act)  of  1973.  as  amended  (16 
U.S.C.  1531  et  sea.),  requires  that  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petition  action  may  be  warranted. 
To  the  maximum  extent  practicable,  the 
finding  is  to  be  made  within  90  days  of 


the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  is  required  to 
promptly  commence  a  review  of  the 
status  of  the  involved  species  and  to 
_    disclose  its  findings  within  12  months 
(12-month  finding). 

On  October  5. 1992.  a  petition  dated 
September  30. 1992.  was  received  by  the 
Service  from  the  Biodiversity  Legal 
Foundation  and  Dr.  Shi-Kuei  Wu  of  the 
University  of  Colorado.  The  petitioners 
requested  the  Service  to  emergency  list 
the  Rocky  Mountain  limpet  snail  (i.e.. 
Rocky  Mountain  capshell.  Acrohxus 
cohradensis]  as  endangered  and  to 
designate  critical  habitat  concurrently 
with  the  listing.  The  petitioners 
submitted  biological,  distributional, 
historical,  and  other  information  and 
scientific  references  in  support  of  the 
petition. 

The  Rocky  Mountain  capshell  is  a 
relict  species  (i.e.,  a  species  from  an 
earlier  era  surviving  in  a  changed 
environment)  that  was  once  widely 
distributed  over  North  America  but  that 
not  has  a  disjunct  distribution  (Bryce 
1970).  It  is  historically  knowi  from  two 
locations  in  the  United  States  and  seven 
in  Canada.  However,  two  of  the 
Canadian  populations  are  reported  as 
extirpated  (Clarke  1992b). 

The  number  of  extant  individuals  of 
Rocky  Mountain  capshell  is  unknown, 
but  distributional  records  indicate 
declining  populations.  Status  surveys 
conducted  in  1992  indicated  that  there 
are  two  known  United  States 
populations.  The  Lost  Lake.  Glacier 
National  Park,  Montana,  population  is 
the  larger,  and  the  smaller  is  found  in 
Peterson  Lake,  Boulder  County. 
Colorado.  The  Peterson  Lake  population 
is  declining  and  may  soon  be  extirpated 
(Clarke  1992a). 

The  Rocky  Mountain  capshell.  a 
gastropod  mollusk.  is  a  fresh-water 
hmpet  in  the  family  Acroloxidae.  A 
large  capshell  of  about  5  millimeters 
(0.20  inch)  length  would  have  a  width 
and  height  of  about  3  millimeters  (0.12 
inch)  and  1  millimeter  (0.04  inch), 
respectively  (Burch  1982;  Walker  1925; 
Clarke  1992a). 

Clarke  (1973,  1992a)  and  Burch  (1982) 
reported  that  the  Rocky  Mountain 
capshell  is  the  only  North  American 
species  in  its  genus,  Acroloxus  and  the 
most  primitive  pulmonate  mollusk  in 
North  America.  It  is  a  relict  from  an 
earlier  era,  and  thus  it  could  be 
considered  a  living  fossil.  It  is  possible 
that  the  capshell  will  be  elevated  to  a 
higher  taxonomic  status  in  the  future. 

The  petitioners,  the  Biodiversity  Legal 
Foundation  and  Dr.  Shi-Kuei  Wu. 
submitted  information  that  Rocky 
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Mountain  capsbeU  popuUtions  in  the 
Uoited  StatM  and  Canada  are  imperiled 
by  their  small  population  size, 
pollution,  increasing  econocuic  and 
recreational  development,  and 
inadequacy  or  lack  of  governmental 
protection  for  the  capshell  and  its 
habitat.  The  economic  and  recreational 
development  listed  by  the  petitioners 
included  road  construction  and  use, 
land-management  activities,  mine 
reclamation  activities,  dectrification, 
land  development,  and  ski  resort  use 
and  development 

The  Service  has  evaluated  the  decline 
of  the  cap^ell  population  in  Peterson 
Lake  and  poMible  activities  that  may  be 
associated  with  this  decline.  Peterson 
Lake  has  undergone  substantial 
landscape,  mining,  and  habitat 
modifiratioDS  and  impacts  since  the  late 
1850"s,  and  especially  between  1973 
and  1989  (Hugie  in  litt.).  a  time  period 
when  the  capsheli  population  at  this 
take  eyperienced  a  decline.  Evidence 
provided  by  the  moiit  recent  status 
survey  indicates  the  Rocky  Mountain 
capshnll  population  in  Peterson  Lake 
may  be  below  viability  levels  and  that 
this  small  population  may  soon  be 
extirpated. 

Acroloxus  coloradensis  can  still  be 
found  in  Lost  Lake,  a  small  C.8  hectare 
(2  acres)  lake  in  Glacier  National  Park  in 
northwest  Montana.  The  petitioners 
stated  that  the  increasing  human 
activity  in  Lost  Lake  could  potentially 
destroy  individual  capshells  and  the 
species  sensitive  microbabitat.  Thus, 
they  did  not  view  this  habitat  as 
presently  secure. 

The  lakes  in  Jasper  National  Park  that 
supported  the  capsheli  were  poisoned 
in  the  1950'8  or  1980'8  to  eliminate 
undesirable  fish  species,  thus 
presumably  destroying  the  only  known 
populations  in  western  Canada  (Clarke 
1992b).  The  Rocky  Mountain  capsheli 
'  populations  in  eastern  Canada  (Ontario 
and  Q'jebec)  appear  to  be  vulnerable 
due  to  a  lack  of  governmental  protection 
and  increasing  water  re$oun:es 
development. 

Petitioners  provided  evidence  that 
Rocky  Mountain  capsheli  populations 
have  declined  and  are  continuing  this 
decRne  in  the  United  States  and 
Canada.  United  States  populations  are 
restricted  to  only  two  small  lakes,  and 
the  species  abundance  has  declined  in 
one  of  these.  Although  more  widely 
distributed  in  Canada,  its  density  there 


is  reported  by  petitioners  to  be 
extremely  low  (i.e.,  about  one 
individual  in  5  square  meters  of  suitable 
habitat).  Petitioners  have  evaluated  the 
possibility  of  undiscovered  populations 
of  capsheli  and  have  reviewed  and 
evaluated  museum  records.  Their  search 
produced  no  new  records. 

The  Service  believes  that  the 
petitioners  have  adequately  presented 
information  about  the  status, 
distribution,  and  abundance  of  the 
species  and  that  they  have  addressed 
most  of  the  potential  threats  to  the 
species  in  the  United  States.  However, 
the  Service  is  in  need  of  additional 
information  to  adequately  identify  the 
status  of  the  limpet  In  CaiJaada  and  to 
identify  those  activities  that  may  be 
contributing  to  its  decline. 

The  petitioners  stated  that  the 
Peterson  Lake  population,  considered  as 
50  percent  of  all  known  populations  in 
the  United  States,  is  sm'erely  imperiled 
by  ongoing  threats  and  thus  should  be 
protected  through  emergency  listing 
concurrent  with  critical  habitat 
designation.  They  furdier  contend  that 
the  threats  are  so  great  that  the  normal 
listing  process  is  insufficient  to  prevent 
large  losses  in  this  population. 

The  Service  may  issue  an  emergency 
rule  when  there  is  an  emergency  posing 
a  significant  risk  to  the  well-being  of  a 
species.  For  an  invertebrate  species,  the 
risk  must  be  considered  throughout  the 
range  of  the  species  rather  than  in  a 
single  population.  The  Rocky  Mountain 
capsheli  in  Peterson  Lake  appears  to  be 
in  a  danger  of  extirpation,  but  to  our 
knowledge,  other  populations  in 
Montana  and  Canada  are  not 
immediately  threatened.  The  Service 
consequently  does  not  believe  that 
emergency  listing  is  warranted  at  this 
time. 

After  a  review  of  the  petition  and  the 
best  scientific  and  commercial 
information  available,  the  Service  finds 
that  thu  petitioners  provided  substantial 
evidence  that  there  petitioned  action  to 
list  the  Rocky  Mountain  capsheli  as  an 
endan^,5ered  species  may  be  warranted. 
Within  1  year  from  the  date  the  petition 
was  received,  a  finding  will  be  made  as 
to  whether  listing  the  Rocky  Mountain 
capsheli  is  warranted,  as  required  by 
section  4(b)(3){B)  of  the  Act 

The  [)etitioners  also  requested  that 
critical  habitat  be  designated.  If  the  12- 
month  finding  determines  that  the 
petitioned  action  to  list  the  Rocky 


Mountain  capsheli  as  endangered  is 
warranted,  then  the  designation  of 
critical  habitat  would  be  addressed  in 
the  subsequent  proposed  rule. 
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Dated;  May  7, 1993. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  WUdlife  Sennce. 
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This  section  o«  the  FEDERAL  REGISTER 
contains  documents  other  than  ajles  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxJ  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMEffT  OF  AGRICULTURE 
Office  of  th«  Secretary 

Modification  of  FY  1993  Sugar  Tariff- 
Rate  Quota  Period  and  Quota  Amount 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice. 


SUMMARY:  This  notice  changes  the 
current  tariff-rate  quota  period  for 
imports  of  sugars,  syrups,  and  molasses 
described  in  additional  U.S.  note  3  to 
chapter  17  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS), 
from  the  period  October  1, 1992  through 
September  30, 1993  to  the  period 
October  1, 1992  through  September  30, 
1994,  and  increases  the  total  amount  of 
such  sugars,  syrups,  and  molasses 
permitted  to  be  imported  during  such 
extended  quota  period  from  1,231,000 
metric  tons,  raw  value,  to  2,268,000 
metric  tons,  raw  value.  TTjese  actions 
are  appropriate  to  give  due 
consideration  to  the  interests  in  the 
United  States  sugar  market  of  domestic 
producers  and  materially  affected 
contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade 
["GATV). 

EFFECTIVE  DATE:  October  1. 1993. 
FOn  FURTHER  INFORMATION  CONTACT:  Fred 
Kessel,  Foreign  Agricultural  Service, 
Department  of  Agriculture.  Washington, 
DC  20250,  Telephone:  (202)  720-2916. 
SUPPLEMENTARY  INFORMATION:  Paragraph 
(a)(i)  of  additional  U.S.  note  3  to  chapter 
17  of  the  HTS  ("additional  U.S.  note  3") 
authorizes  the  Secretary  of  Agriculture 
(hereinafter  referred  to  as  "the 
Secretary")  to  estabhsh  the  total  amount 
of  sugars,  syrups,  and  molasses  that  may 
be  entered,  or  withdrawn  from 
warehouse  for  consumption,  under 
subheadings  1701.11.01, 1701.12.01. 
1701.91.21, 1701.99.01, 1702.90.31, 
1806.10.41,  and  2106.90.11  of  the  HTS. 
during  such  period  as  shall  be 
established  by  the  Secretary.  The 
Secretary  must  determine  such  total 


amount  as  will  give  due  consideration 
to  the  interests  in  the  U.S.  sugar  market 
of  domestic  producers  and  materially 
affected  contracting  parties  to  the 
General  Agreement  on  Tariffs  and 
Trade.  Such  total  amount  consists  of  (1) 
a  base  quota  amount,  (2)  a  quota 
adjustment  amount,  and  (3)  an  amount 
reserved  for  the  importation  of  specialty 
,    sugars  as  defined  by  the  United  States 
Trade  Representative.  The  base  quota 
amount  is  allocated  by  the  United  States 
Trade  Representative  to  the  supplying 
countries  and  areas  listed  in  paragraph 
(b)(i)  of  additional  U.S.  note  3. 

On  September  18, 1992,  the  Secretary 
of  Agriculture  established  the  current 
quota  period  of  October  1, 1992  through 
September  30, 1993  and  a  total  quota 
amount  of  1,231,000  metric  tons,  raw 
value.  (57  FR  43688) 

Paragraph  (a)(ii)  of  additional  U.S. 
note  3  authorizes  the  Secretary  to 
modify  any  quantitative  limitations 
(including  the  time  period  for  which 
such  limitations  are  applicable)  which 
have  previously  been  established  under 
paragraph  (a)(i),  if  the  Secretary 
determines  that  such  action  or  actions 
are  appropriate  to  give  due 
consideration  to  the  interests  in  the  U.S. 
sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties  of 
the  GATT. 

Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 
additional  U.S.  note  3,  that  the  current 
tariff-rate  quota  period  is  changed  from 
the  period  October  1. 1992  through 
September  30, 1993  to  the  period 
October  1, 1992  through  September  30, 
1994. 1  have  further  determined,  in 
accordance  with  additional  U.S.  note  3, 
that  the  total  amount  of  sugars,  syrups, 
and  molasses  described  in  subheadings 
1701.11.01. 1701.12.01, 1701.91.21, 
1701.99.01, 1702.90.31, 1806.10.41,  or 
2106.90.11  of  the  HTS  which  may  be 
entered  or  withdrawn  from  warehouse 
for  consumption  during  such  extended 
tariff- rate  quota  period  is  increased  from 
1,231,000  to  2.268,000  metric  tons,  raw 
value.  Of  the  2,268,000  metric  tons,  raw 
value,  the  base  quota  amount  shall 
consist  of  2.264,535  metric  tons 
(including  133,720  metric  tons  for 
minimum  quota  allocations),  3,312 
metric  tons,  raw  value,  reserved  for 
specialty  sugars  as  defined  by  the 
United  States  Trade  Representative,  and 


153  metric  tons,  raw  vahie,  reserved  as 
a  quota  adjustment  amount.  These 
amounts  will  be  allocated  to  supplying 
countries  and  areas  by  the  United  States 
Trade  Representative. 

I  have  also  determined  that  this 
modification  of  the  total  amount  and  the 

Suota  period  gives  due  consideration  to 
le  interests  in  the  United  States  sugar 
market  of  domestic  producers  and 
materially  affected  contracting  parties  to 
the  General  Agreement  on  Tariffs  and 
Trade. 

Signed  at  Washington,  DC  on  May  11, 
1993. 

^fike&py, 

Secretary  of  Agriculture. 

[ra  Doc.  93-11519  Filed  5-11-93;  8:45  am) 

HUJNO  COOC  S410-10-M 


Agricultural  Research  Service 
Intent  To  Grant  Exclusive  License 

AGENCY:  Agricuhural  Research  Service, 
USDA. 

ACTION:  Notice  of  intent. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Berry  Holding  Corporation, 
having  a  place  of  business  in  Winter 
Haven,  Florida,  an  exclusive  Ucense  in 
the  states  of  Georgia,  Indiana,  and  New 
Jersey  to  U.S.  Patent  4,284,651  issued 
August  18. 1981,  (S.N.  06/171.627) 
"Method  of  Preparing  Citrus  Fruit 
Sections  With  Fresh  Fruit  Flavor  and 
Appearance."  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
January  28, 1981. 

DATES:  Comments  must  be  received  on 
or  before  July  13, 1993. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Technology  Transfer, 
Beltsville  Agricultural  Research  Center. 
Baltimore  Boulevard,  Building  005, 
room  401,  BARC-W,  Beltsville. 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  COMM:  301-504- 
6786. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
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invention  as  said  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  beneGts  of  said 
invention  to  the  U.S.  public.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice.  Agricultural  Research 
Service  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C  209  and  37  CFR  404.7. 
WJLTalkm. 
Assistant  Administrator. 
|FR  Doc  9J-11480  Filed  5-13-93;  8:45  ami 

BlUJMOCOOe  M19-0S-II 


Forest  Service 

Eastern  Region;  nilnolt,  Indiana  and 
Ohio,  Michigan.  Minnesota,  Missouri, 
New  Hampshire  and  Malna, 
Pennsylvania,  Vermont  and  Naw  York, 
West  Virginia,  and  Wisconsin;  l^gal 
NoUca  of  Appaaiabie  DacWons 

AGBCV:  Forest  Service.  USDA. 
ACnON:  Notice. 

SUMMARY:  Deciding  Officers  in  the 
Eastwn  Region  wiU  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  part  217  in  the 
legal  notice  secti<Hi  of  the  newspapw 
listed  in  the  Supplementary  Informati(»i 
section  of  this  notice.  As  provided  in  36 
CFR  217.5,  such  notice  siiall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  Newspaper 
pubUcation  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decisions  subject  to  appeal  under  36 
CFR  part  217  shall  begin  May  1. 1993. 
RM  FUmXER  INFOraiATiON  CONTACT: 
Corbin  L.  Newman,  Regional  Appeals 
and  Litigation  Coordination,  Eastern 
Region.  Reuss  Federal  Plaza.  310  West 
Wisconsin,  Avenue  Milwaukee, 
Wisconsin  53203.  Area  Code  414-362- 
3181. 

SUPPI^MENTARY  INFORMATION:  Deciding 
Officers  in  the  Eastern  Region  will  give 
legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  part  217  in  the 
followring  newspapers  which  are  listed 
by  Forest  Service  administrative  unit 


Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  apfieaL  As  provided  in 
36  CFR  217.5(d),  the  timeframe  for 
appeal  shall  be  based  on  the  date  of 
publication  of  a  notice  of  decision  in  the 
primary  newspaper. 
Decisions  by  the  Regional  Forester 
Milwaukee  Journal,  published  daily 
in  Milwaukee.  Milwaukee  County. 
Wisconsin,  for  decisions  affecting 
National  Forest  System  lands  in  the 
States  of  Illinois,  Indiana  and  Ohio. 
Michigan.  Minnesota,  Missouri. 
New  Hampshire  and  Maine, 
Pennsylvania.  Vomont  and  New 
York.  West  Virginia,  Wisconsin  and 
for  any  decision  of  Region-vtride 
impact 

Alle^eny  National  Fewest, 
Pennsylvania 

Forest  Supervisor  Decisions: 
Warren  Times  Observer,  Warren, 

Warren  County,  Pennsylvania 
District  Rangers  Decisions: 
Sheffield  District:  Warren  Times 

Observer.  Warren.  Warren  County, 

Pennsylvania 
Bradford  District:  Bradford  Era. 

Bradford.  McKeen  Cotuty, 

Pennsylvania 
Marienvilie  District:  Oil  Qty  Dwrick, 

Oil  City,  Venango  County, 

Pennsylvania 
Ridgway  District:  Ridgway  Record. 

Rigdway.  Elk  County.  Pennsylvania 

Chequamegon  National  Forest, 

Wisconsin 

Forest  Supervisor  Decisions: 
MilwauKee  Sentinel,  published  daily 

in  Milwaukee.  Milwaukee  County. 

Wisconsin 
District  Rangers  Decisions: 
Park  Falls  District  Park  Falls  Herald, 

published  wreekly  in  Park  Falls, 

Price  County,  Wisconsin 
Clidden  District:  Glidden  Enterprise. 

published  weekly  in  Glidden. 

Ashland  County,  Wisconsin 
Washburn  District:  The  Daily  Press, 

published  daily  in  Ashland. 

Ashland  County,  Wisconsin 
Hayward  District:  Sawyer  County 

Record,  published  weekly  in 

Hayward.  Sawyer  County. 

Wisconsin 
Medford  District  The  Star  News, 

published  weekly  in  Medford, 

Taylor  County.  Wisconsin 

Chippewa  National  Forest.  Minnesota 
Forest  Supervisor  Decisions: 


Bemidji  Pioneer,  published  daily  in 

Bemidji,  Beltrami  County, 

Minnesota 
District  Ranger  Decisions: 
Blackduck  District:  Blackduck 

American,  published  weekly  in 

Blackduck.  Beltrami  County. 

Minnesota 
Cass  Lake  District:  Cass  Lake  Times. 

published  in  Cass  Lake.  Cass 

County,  Minnesota 
Deer  River  District:  Western  Itasca 

Review,  published  weekly  in  Deer 

Rivei,  Itasca  County,  Minnesota 
Marcell  District:  Western  Itasca 

Review,  published  weekly  in  Deer 

River,  Itasca  County,  Minnesota 
Walker  District:  Walker  Pilot 

Independent,  published  weekly  in 

Walker,  Cass  County.  Minnesota 

Green  Mountain  National  Forest. 
Vermont 

Forest  Supervisor  Decisions: 
Rutland  Herald,  published  daily  in 

Rutland,  Rutland  County.  Vermont 
District  Rangers  Decisions: 
Manchester  District:  Rutland  Herald, 

published  daily  in  Rutland.  Rutland 

(bounty,  Vermont 
Bennington  Banner,  published  daily 

in  Bennington.  Bennington  County. 

Vermont 
Brattleboro  Reformer,  published  daily 

in  Brattleboro.  Windham  County. 

Vermont 
Manchester  Journal,  published  weekly 

in  Bennington  County,  Vermont 
Rochester  District:  Rutland  Herald. 

published  daily  in  Rutland.  Rutland 

County.  Vermont 
Burlington  Free  Press,  published  daily 

in  Burlington.  Chittenden  County. 

Vermont 
Valley  Reporter,  published  weekly  in 

Washington  County.  Vermont 
Randolph  Herald,  published  daily  in 

Windsor  County.  Vermont 
Middlebury  District:  Rutland  Herald. 

published  daily  in  Rutland.  Rutland 

County,  Vermont 
Addison  County  Independent. 

published  twice  a  week  in 

Middlebury.  Addison  County. 

Vermont 

Finger  Lakes  National  Forest.  New  York 

Forest  Supervisors  &  District  Rangers 
(Hector  District)  Decisions  Ithaca 
Journal,  published  daily  in  Ithaca, 
Tempkins  County,  New  York 

Hiawatha  National  Forest.  Michigan 

Forest  Supervisor  Dedsiont: 
Daily  Press,  published  daily  in 

Escanaba,  Delta  County.  Michigan 
Mining  Journal,  published  daily  in 

Munising.  Alger  County.  Michigan 
Munising  News,  published  weekly  in 
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Munising.  Alger  County.  Michigan 
Evening  New*,  published  daily  in 

Sault  Ste.  Marie.  Chippewa  County, 

Michigan 
SL  Ignace  News,  published  weekly  in 

St.  Ignace.  Mackinac  County, 

Michigan 
thstiict  Rangers  Decisions: 
Rapid  River  Daily  Press,  published 

daily  in  Escanaba.  Delta  County. 

Michigan 
Manistique:  Daily  Press,  published 

daily  in  Escanaba,  Delta  County, 
!    Michigan 
Pioneer  Tribune,  published  daily  in 

Manistique  County,  Michigan 
Mining  Journal,  published  daily  in 

Marquette,  Marquette  County, 

Michigan 
Munising:  Mining  Journal,  pubHshed 

daily  in  Munising,  Alger  County, 

Michigan 
Munising  News,  published  weekly  in 

Munising,  Alger  County.  Michigan 
Sault  Ste.  Marie:  Evening  News, 
j     published  daily  In  Sault  Ste.  Marie, 
I     Chippewa  County,  Michigan 
St.  Ignance:  Evening  News,  published 

daily  in  Sault  Ste.  Marie,  Chippewa 

County,  Michigan 
St.  Ignace  News,  published  weekly  in 

St  Ignace.  Mackinac  County, 
Michigan 

Huron-Manistee  National  Forests, 
Michigan 

Forest  Supervisor  Decisions: 
Cadillac  Evening  News,  published 
daily  in  Cadillac,  Wexford  County, 
Michigan 
District  Rangers  Decisions: 
Baldwin  District:  Lake  County  Star, 
published  weekly  in  Baldwin,  Lake 
County.  Michigan 
Ludington  Daily  News,  published 
daily  in  Ludington., Mason  County, 
Micl:igan 
Cadillac  District:  Cadillac  Evening 
News,  published  daily  in  Cadillac, 
Wexford  County,  Michigan 
Manistee  News  Advocate,  published 
daily  in  Manistee,  Manistee  County, 
Michigan 
Lake  County  Star,  published  weekly 

in  Baldwin.  Lake  County,  Michigan 
Harrisville  District:  Alcona  County 
Review,  published  weekly  in 
Harrisville,  Alcona  County, 
Michigan 
Manistee  District:  Manistee  News 
Advocate,  pubhshed  daily  in 
Manistee.  Manistee  County, 
Michigan 
Mio  District:  Oscoda  County  Herald, 
published  weekly  in  Mio,  Oscoda 
County.  Michigan 
Crawford  County  Avalanche, 
pubhshed  weekly  in  Grayling. 
Crawford  County,  Michigan 


Tawas  District:  Iosco  County  News 
Herald,  Dublished  weekly  in  East 
Tawas,  Iosco  County,  Michigan 

White  Qoud  District:  Prenumt  Times- 
Indicator,  published  weekly  in 
Fremont,  Newaygo  County. 
Michigan 

Muskegon  Chronicle,  published  dally 
in  Muskegon,  Muskegon  County, 
Michigan 

Grand  Rapids  Press,  published  daily 
in  Grand  Rapids,  Kent  County, 
Michigan 

Big  Rapids  Pioneer,  published  daily 
in  Big  Rapids,  Mecosta  County, 
Michigan 

Mark  Twain  National  Forest,  Missouri 

Forest  Supervisor  Decisions: 
Rolla  Daily  News,  published  in  Rolla. 
Phelps  County.  Misso»u1 
District  Ranger  Decisions: 
Ava/Cassville  District:  Springfield 
News  Leader,  published  daily  In 
SpringHeld,  Greene  County, 
Missouri     • 
Cedar  Creek  District;  Fulton  Sun, 
published  daily  in  Fulton,  Callaway 
County,  Missouri 
Doniphan  District:  Prospect  News, 
published  weekly  in  Doniphan, 
Ripley  County,  Missouri 
Eleven  Point  District:  Current  Wave, 
pubhshed  weekly  in  Eminence, 
Shannon  County,  Missouri 
Rolla  District:  Rolla  Daily  News, 
published  daily  in  Rolla.  Phelps 
County,  Missouri 
Houston  District:  Houston  Herald, 
published  weekly  (Thursdays)  in 
Houston,  Texas  County,  Missouri 
Poplar  Bluff  District:  Daily  American 
Republic,  published  daily  in  Poplar 
Bluff.  Butler  County,  Missouri 
Potosi  District:  The  Independent- 
Journal,  published  Thursday  in 
Potosi.  Washington  County. 
Missouri 
Fredericktown  Ranger  District:  The 
Democrat-News  published 
Thursdays  in  Fredericktown. 
Madison  County.  Missouri 
Salem  District:  The  Salem  News, 
published  Tuesday  and  Thursday  in 
Salem,  Dent  County,  Missouri 
Willow  Springs  District:  West  Plains 
Daily  Quill,  published  daily  in  West 
Plains.  Howell  County,  Missouri 

Monongahela  National  Forest,  West 
Virginia 

Forest  Supervisor  Decisions: 
The  Intermountain,  published  daily  in 
Elkins,  Randolph  County,  West 
Virginia 
District  Ranger  Decisions: 
Cheat  District:  The  Parsons  Advocate, 
pubhshed  weekly  in  Parsons, 
Tucker  County,  West  Virginia 


Gauley  District:  The  News  Leade* . 
published  weekly  in  Richwood, 
Nicholas  County.  West  Virginia 

Greenbrier  District:  The  Pocahontas 
Times,  published  weekly  in 
Marlinton.  Pocahontas  County. 
West  Virginia 

Marlinton  District:  The  Pocahontas 
Times,  published  weekly  in 
Marhnton.  Pocahontas  County, 
West  Virginia 

Potomac  District:  The  Grant  County 
Press,  pubhshed  weekly  in 
Petersburg.  Grant  County,  West 
Virginia 

White  Sulphur  Springs  District:  The 
Register/Herald,  pubhshed  daily  in 
Beckley,  Raleigh  County,  West 
Virginia 

Nicolet  National  Forest.  Wisconsin 

Forest  Supervisor  Decisions: 
Rhinelander  Daily  News  pubhshed 
daily  Sunday  through  Friday  in 
Rhinelander,  Onieda  County, 
Wisconsin 

District  Ranger  Decisions: 
Eagle  River  District.  Florence  District. 
Lakewood  District,  and  Laona 
District:  Rhinelander  Daily  News 
published  daily  Sunday  through 
Friday  in  Rhinelander,  Onieda 
County.  Wisconsin 

Ottawa  National  Forest.  Michigan 

Forest  Supervisor  Decisions: 
hx>nwood  Daily  Globe,  published  ui 

Ironwood.  Gogebic  County. 

Michigan 
District  Ranger  Decisions: 
Bergland  District,  Bessemer  District. 

Kenton  District,  Ontonagon  District, 

and  Watersmeet  District:  Ironwood 

Daily  Globe,  published  in 

Ironwood.  Gogebic  County. 

Michigan 
Iron  River  Di.strict,  Iron  River 

Reporter,  published  in  Iron  River, 

Iron  County,  Michigan 

Shawnee  National  Forest.  Illinois 

Forest  Supervisor  Decisions: 
Southern  lUinoisian,  published  daily 

in  Carbondale,  Jackson  County. 

Illinois 
District  Ranger  Decisions: 
Elizabethtown  District,  Jonesboro 

District,  Murphysboro  District,  and 

Vienna  District:  Southern 

Illinoisian.  published  daily  in 

Carbondale.  Jackson  County. 

Illinois 

Superior  National  Forest.  Minnesota 

Forest  Supervisor  Decisions: 
Duluth  News-Tribune,  pubhshed 
daily  in  Duluth,  St.  Louis  County. 
Minnesota 
District  Rangers  Decisions: 
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Gunflint  Ranger  District:  Cook  County 
News-Herwd,  published  weekly  in 
Grand  Marias,  Cook  County. 
Minnesota 

Kawishiwi  Ranger  District:  Ely  Echo, 
published  weekly  in  Ely,  St.  Louis 
County,  Minnesota 

LaCroix  Ranger  District:  Mesabi  Daily 
News,  published  daily  in  Virginia, 
St  Louis  County,  Minnesota 

Laurentian  Ranger  District:  Mesabi 
Daily  News,  published  daily  in 
Virginia,  St.  Louis  County, 
Minnesota:  and  Lake  County  News- 
Chronicle,  published  weekly  in 
Two  Harbors,  Lake  County, 
Minnesota 

Tofte  Ranger  District:  Duluth  News- 
Tribune  published  daily  in  Duluth, 
St.  Louis  County,  Minnesota 

Hoosier  National  Forest,  Indiana 

Forest  Supervisor  Decisions: 
Sunday  Herald  Times,  published  in 
Bloomington.  Monroe  County, 
Indiana' 
Distiict  Ranger  Decisions: 
Brownstown  District:  Sunday  Herald 
Times,  published  in  Bloomington, 
Monroe  County,  Indiana 
Tell  City  District:  The  News, 
published  in  Tell  City,  Perry 
County,  Indiana 

Wayne  National  Forest,  Ohio 

Forest  Supervisor  Decisions: 
The  Athens  Mess&ngacmiblished  in 

Athens,  Athens  CountyTOhio 
District  Ranger  Decisions:  ^\^ 

Athens  District:  The  Athens 

Messenger,  published  in  Athens, 

Athens  County,  Ohio 
Ironton  District:  The  Ironton  Tribune, 

published  in  Ironton,  Lawrence 

County,  Ohio 

White  Mountain  National  Forest,  New 
Hampshire  and  Maine 

Forest  Supervisor  Decisions: 

The  Union  Leader,  published  daily  in 
Manchester,  County  of 
Hillsborough,  New  Hampshire 
District  Ranger  Decisions: 

Ammonoosuc  Ranger  District:  The 
Union  Leader,  published  daily  in 
Manchester,  County  of 
Hillsborough,  New  Hampshire 

Androscoggin  Ranger  District:  The 
Union  Leader,  published  daily  in 
Manchester,  County  of 
Hillsborough,  New  Hampshire 

Evans  Notch  Ranger  District:  The 
Lewiston  Sun,  published  daily  in 
Lewiston,  County  of  Androscoggin, 
Maine. 

Pemigewasset  Ranger  District:  The 
Union  Leader,  published  daily  in 
Manchester,  County  of 
Hillsborou^,  New  Hampshire 


Saco  Ranger  District:  The  Union 
Leader,  published  daily  in 
Manchester,  County  oi 
Hillsborough,  New  Hampshire 

Dated:  April  30, 1993. 
Floyd ).  Marita, 

Regional  Forester 

[PR  Doc.  93-11424  Piled  5-13-93;  8:45  ami 

HUJNQ  COOE  3410-1 1-M 


Southern  Region;  Exemption  From 
Appeel  of  the  Dedeion  To  Selvege 
Storm-Oemeged  Timber  on  the 
Yeilowpine  Renger  Dietrict  of  the 
Seblne  National  Forest,  TX 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice:  exemption  of  decision 
from  administrative  appeal. 

summary:  Pursuant  to  36  CFR 
217.4(a)(ll),  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  ^iven  to  exempt  from 
administrative  appeal  the  decision  to 
salvage  dead  and  dying  trees  that  were 
damaged  by  a  windstorm  on  the 
Yeilowpine  Ranger  District  of  the 
Sabine  National  Forest.  A  portion  of  the 
storm-damaged  trees  has  already 
become  infested  with  southern  pine 
beetles  (SPB)  and  other  pine  bark 
beetles  and,  if  not  salvaged  quickly,  will 
be  rendered  unmerchantable  as 
sawtimber.  Any  SPB  infestations  are 
likely  to  spread,  causing  additional  loss 
of  timber  resources.  In  addition,  high 
temperatures  have  created  conditions 
suitable  for  the  rapid  spread  of  blue 
stain  fungi  in  dead  pine  trees.  Blue  stain 
fungi  will  also  render  trees 
unmerchantable. 
EFFECTIVE  DATE:  May  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  exemption  should 
be  directed  to  jean  P.  Kruglewicz, 
Appeals  and  Litigation  Group  Leader, 
Southern  Region,  Forest  Service-USDA. 
1720  Peachtree  Road,  NW.,  Atlanta.  GA 
30367  (404) 347-4867. 
SUPPLEMENTARY  INFORMATtON:  On  April 
14,  1993,  a  windstorm  damaged  or 
destroyed  trees  within  an  area  covering 
approximately  2,200  acres  north  of  the 
Housen  Bayou  cove  of  Toledo  Bend 
Reservoir  on  the  Yeilowpine  Ranger 
District  of  the  Sabine  National  Forest. 
Many  of  the  trees  were  broken, 
uprooted,  or  killed  while  others 
sustained  damage  and  will  not  survive. 
The  timber  stands  severely  a^ected  by 
this  windstorm  are  in  need  of  salvaging 
of  the  merchantable  trees  killed  or 
heavily  damaged.  High  temperatures 
and  humidities,  characteristic  of  East 
Texas  springtime,  create  conditions 


conductive  to  the  rapid  spread  of  blue 
stain  fungi  and  deterioration  in  recently 
killed  pine  timber. 

Presently,  there  are  several  active  SPB 
infestations  in  the  surroimding  area  and 
the  probability  of  additional  damaged 
trees  becoming  infested  is  high.  Any 
SPB  infestations  occurring  in  the 
damaged  areas  could  spread  to  adjacent, 
presently  healthy  trees,  unless  they  are 
controlled  rapidly. 

An  analysis  is  currently  underway  on 
the  proposed  action  to  salvage  dead  or 
heavily  damaged  trees.  Given  the 
present  condition  of  the  damaged  trees 
and  their  susceptibility  to  infestation  by 
SPB,  the  need  for  action  is  critical.  Any 
delay  will  result  in  losses  to  presently 
merchantable  timber  and  will  place 
adjacent  healthy  trees  at  risk  to  SPB 
infestation. 

Dated:  May  10, 1993. 
Ralph  F.  Miunme, 
Acting  Deputy  Regional  Forester. 
|FR  Doc.  93-11456  Filed  5-13-93;  8:45  am] 

BILUNO  CODE  3410-1 1-W 


DEPARTIMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Address  System  Information 
Survey. 

Form  Numberis):  DC-20. 

Agency  Approval  JVumber;  None. 

7'ype  o/iJequesf.  New  Collection. 

Burden;  731  hours. 

Number  of  Respondents:  4300. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  As  part  of  the 
research  and  development  effort  for  the 
year  2000  census,  the  Census  Bureau  is 
investigating  various  ways  to  build, 
improve,  and  maintain  its  master 
address  file  (MAF).  We  are  planning  to 
conduct  a  survey  of  4,300  counties  and 
Minor  Civil  Divisions  that  do  not  use 
exclusively  city  style  addresses  (street 
name  and  house  number)  to  determine 
the  extent  to  which  they  use  non-city 
style  addresses  (rural  route,  box 
number,  post  office  box,  etc.)  and  their 
plans  to  convert  to  city  style  addresses 
in  the  future.  We  need  this  information 
to  determine  whether  to  maintain  non- 
city  style  addresses  on  the  MAF 
throughout  the  decade. 

Affected  Public:  State  or  local 
governments. 
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Frequency:  One-Tiroe  Only. 

Respondent's  Obligation:  Voluntary. 

0MB  Desk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14tn  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
necommendations  for  the  proposed 
infonnation  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  11,1933. 
Edward  Michak. 

Departmental  Forms  aeamnce  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc  93-11471  Piled  5-13-93;  8:45  ami 
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International  Trade  AdnWrUstratlon 

(A-588-602] 

3.5  inch  Microdisks  and  Coated  Media 
Thereof  From  Japan;  Final  ResulU  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 


review. 


StJMMARY:  On  January  21, 1993,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  3.5  inch  microdisks  and  coated 
media  thereof  (microdisks)  from  Japan. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States.  Hitachi  Maxell.  Ltd. 
(HML),  and  the  period  April  1. 1991 
through  March  31, 1992. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  comments  received,  we  have 
changed  the  final  resulu  from  those 
presented  in  our  preliminary  results  of 
review. 

EFFECnVE  DATE:  May  14, 1993. 
F0«  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance, 
hitemational  Trade  Administration. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington, 
DC  20230.  telephone:  (2021  482-6312/ 
3814. 


SUPPUEMENTARV  »<FORMATION: 
Background 

On  January  21. 1993.  the  Department 
of  Commerce  (the  Department) 
pubUshed  in  the  Federal  Eagistar  (58 
FR  5358)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  microdisks 
(54  FR  13406.  April  3. 1989).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930  (the  Tariff  Act)  and  19  CFR  353  22 
(1991). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  3.5  inch  microdisks  and 
coated  media  thereof  from  Japan, 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
8523.20.0000.  The  HTS  item  number  is 
provided  for  convenience  and  for 
■    Customs  purposes  only.  The  written 
descriptions  remain  dispositive. 

A  3.5  inch  microdisk  is  a  tested  or 
untested  magnetically  coated  polyester 
disk  with  a  steel  hub  enclosed  in  hard 
plastic  jacket  These  microdisks  are 
used  to  record  and  store  encoded  digital 
computer  information  for  access  by  a  3.5 
inch  floppy  disk  drive.  The  3.5  inch 
microdisk  includes  single-sided, 
double-sided,  or  high-density  formats. 
The  3.5  inch  microdisk  is  intended  for 
use  specifically  in  a  3.5  inch  floppy  disk 
drive. 

Coated  media  is  the  flexible  recording- 
material  used  in  the  finished  microdisk. 
Media  consists  of  a  polyester  base  film 
to  which  a  coating  of  magnetically 
charged  particles  is  bonded. 

This  review  covers  one  Jajjanese 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  HML, 
and  the  period  April  1, 1991  through 
March  31. 1992, 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
prehminary  resuhs  as  provided  §  353.38 
of  the  Commerce  Regulations.  We 
received  comments  from  the 
respondent,  HML.  We  have  corrected 
the  clerical  errors  noted  by  the 
respondents,  and  have  addressed  them 
specifically  in  this  notice. 

Comment  1 :  HML  contends  that  the 
Department  inadvertently  averaged 
constructed  value  for  two  models  which 
should  have  been  calculated  separately 
since  some  of  these  models  were 
imported  as  coated  media  which  were 
further  manufactured  into  3.5  inch 
microdisks  in  the  United  States  while 
others  were  imported  as  coated  media. 


Department's  Position:  We  agree  and 
have  recalculated  our  results 
accordingly. 

Comment  2:  HML  also  contends  that 
the  Department  made  computational 
errors  in  the  handling  of  transfer  price, 
promotion  expense,  rebates  and 
discounts. 

Department's  Position:  We  agree  and 
have  recalculated  our  results 
accordingly. 

Correction 

We  made  an  erroneous  statement  in 
our  preliminary  results  that  internal 
taxes  were  paid  on  home  market  sales 
and  rebated  or  not  collected  on  the 
merchandise  exported  to  the  United 
States  during  the  period  of  review  and 
that  we  made  an  adjustment  to  U.S. 
price  for  such  taxes  in  our  calculations. 
In  fact,  there  was  no  such  tax.  so  no 
adjustment  was  necessary. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  April  1. 1991 
through  March  31, 1992: 


Manufacturar/producer/axporter 


HML 


Margin 
pefcent 


0.66 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
Instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  resuhs  of  this 
administrative  review  for  all  shipments 
of  microdisks  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act  and 
will  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review:  (1)  The  cash 
deposit  rate  for  HML  will  be  0.66 
percent;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review,  but  covered  in  previous 
reviews  or  the  original  less-than-faii^ 
value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  in  the  final 
determination  covering  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  previous 
revieMTS,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  that  estabUshed  for 
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the  manufacturer  of  the  merchandise  in 
the  final  results  of  this  review,  or  if  not 
covered  in  this  review,  the  most  recent 
review  period  or  the  original 
investigation:  and  (4)  the  cash  deposit 
rate  for  any  future  entries  from  all  other 
manufacturers  or  exporters  who  are  not 
covered  in  this  or  prior  administrative 
review,  and  who  are  unrelated  to  HML, 
or  any  previously-reviewed  firm,  will  be 
0.66  percent.  This  rate  represents  the 
highest  rate  for  any  firm  in  this 
administrative  review  (whose  shipments 
to  the  United  States  were  reviewed), 
other  than  those  firms  receiving  a  rate 
based  entirely  on  best  information 
available. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  May  6. 1993. 

Jowph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-11528  Filed  5-13-93;  8.45  ami 
■lUJNQ  COOC  9S10-OS-H 


lf<-W2-a03] 

Certain  Corrosion-Reslatant  Cart)on 
Steel  Flat  Producta  From  Auatralia; 
Reacheduling  of  Public  Hearing 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  14,  1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sally  Craig  or  Wendy  Frankel,  Office  of 
Agreements  Compliance,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue.  NW.,  Washington.  DC  20230; 
Telephone:  (202)  482-1391  or  (202) 
482-0159. 

PU8UC  COMMENT:  The  date  of  the  public 
hearing  in  this  investigation  is 
rescheduled  from  the  revised  date 
published  in  the  Federal  Register  on 
May  3. 1993  (58  FR  26287).  The  new 
date  is  May  21, 1993,  at  9  a.m.,  in  room 
1410.  The  brief  due  dates  are  also 
changed.  The  case  briefs  are  now  due 
May  14, 1993,  and  the  rebuttal  briefs  are 
due  May  19. 1993. 

This  notice  is  published  pursuant  to 
section  774(b)  of  the  Tariff  Act  of  1930, 
as  amended,  and  19  CFR  353.38(f) 
(1992). 

Dated:  May  6, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-11527  Filed  5-13-93;  8:45  ami 

BILUNO  CODE  3610-OS-H 

(A-485-B03] 

Preliminary  Affirmative  Determination 
of  Critical  Circumatancea:  Certain  Cut- 
to-Length  Cartx>n  Steel  Plate  From 
Romania 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erik  Warga,  Office  of  Antidumping 
Investigations,  Import  Administration, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-0922. 

PRELIMINARY  CRITICAL  CIRCUMSTANCES 
DETERMINATION:  On  April  9.  1993, 
petitioners  in  this  investigation  alleged 
that  critical  circumstances  exist  with 
respect  to  imports  of  certain  cut-to- 
length  carbon  steel  plate  from  Romania. 
The  Department  of  Commerce  (the 
Department)  published  its  preliminary 
determination  of  sales  at  less  than  fair 
value  in  this  investigation  on  February 
4.  1993  (58  FR  7118). 

In  accordance  with  19  CFR 
353.16(b)(2)(ii),  since  this  allegation  was 
filed  later  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  we  must  issue  our 
preliminary  critical  circumstances 
determination  not  later  than  30  days 
after  the  allegation  was  filed. 

Section  733(e)(1)  of  the  Tariff  Act  of 
1930.  as  amended,  provides  that  the 
Department  will  determine  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  if: 


(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Imputed  Knowledge  of  Dumping 

To  determine  whether  the  persons  by 
whom  or  for  whose  account  the 
merchandise  was  imported  knew,  or 
should  have  known,  that  the  exporter 
was  selling  the  merchandise  which  is 
the  subject  of  the  investigation  at  less 
than  their  fair  value,  the  Department's 
practice  is  to  impute  knowledge  of 
dumping  when  the  estimated  margins 
are  of  such  a  magnitude  that  the 
importer  should  have  reasonably  known 
that  dumping  exists  with  regard  to  the 
subject  merchandise.  Normally  we 
consider  estimated  margins  of  25 
percent  or  greater  on  sales  to  unrelated 
parties  and  margins  of  15  percent  or 
greater  on  sales  through  related  parties 
to  he  sufficient  to  impute  such 
knowledge.  (See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  or  Unfinished, 
fi-om  Italy  (52  FR  24196.  June  29, 1987) 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
fi-om  Japan  (53  FR  12522.  April  15. 
1988).)  In  this  investigation,  we 
calculated  a  preliminary  dumping 
margin  of  75.04  percent  (on  the  basis  of 
best  information  available  pursuant  to 
19  CFR  353.37).  which  is  above  the 
Department's  threshold  margin  for 
imputing  knowledge  of  dumping. 
Accordingly,  we  find  that  importers 
either  knew,  or  should  have  known,  that 
the  imports  of  cut-to-length  carbon  steel 
plate  were  being  sold  at  less  than  fair 
value. 

Because  we  determine  that  importers 
of  this  merchandise  knew,  or  should 
have  known,  that  the  merchandise  was 
being  sold  at  less  than  fair  value,  we  do 
not  need  to  address  the  question  of 
whether  there  is  a  history  of  dumping  of 
the  subject  merchandise. 

Massive  Imports 

Under  19  CFR  353.16(f)  and  353.16(g), 
we  normally  consider  the  following  to 
determine  whether  imports  have  been 
massive  over  a  relatively  short  period  of 
time:  (1)  Volume  and  value  of  the 
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imports;  (2)  seasonal  trends;  and  (3)  the 
share  of  domestic  consumption 
accounted  for  by  the  imports. 

When  examining  volume  and  value 
data,  the  E>epartment  normally 
compares  the  export  volume  for  equal 
periods  immediately  preceding  and 
following  the  filing  of  the  petition  (the 
"pre-filing  period"  and  the  "post-filing 
period").  Under  19  CFR  353.16(11(2). 
unless  the  imports  in  the  post-filing 
period  have  increased  by  at  least  15 
percent  over  the  imports  during  the  pre- 
filing  period,  we  will  not  consider  the 
imports  to  have  been  "massive." 

The  Department  examines  either  (1) 
shipment  information  submitted  by  the 
respondent  or  (2)  import  statistics,  when 
respondent-specific  shipment 
information  is  not  available.  In  this  case, 
respondent's  failure  to  submit  a  timely 
response  to  pection  A  of  our  August  20. 
1992,  questionnaire  caused  us  to  rescind 
our  request  for  information  and  to  base 
our  prehminary  determination  on  best 
information  available  (BIA).  Therefore, 
respondent-specific  shipment 
information  cannot  be  analyzed;  our 
analysis  is  based  on  U.S.  Department  of 
Commerce  IM-145  import  statistics.  To 
determine  whether  there  have  been 
massive  imports  of  steel  plate,  and  in  an 
effort  to  analyze  as  much  data  as 
possible  up  to  the  point  of  the 
preliminary  determination,  we 
compared  export  volume  for  the  seven 
months  subsequent  to  the  filing  of  the 
petition  (July  1992  through  January 
1993)  to  the  seven  months  prior  to  the 
filing  of  the  petition  (December  1991 
through  June  1992).  We  noted  that 
imports  during  the  post-filing  period 
increased  by  more  than  15  percent  over 
imports  during  the  pre-filing  period. 

With  respect  to  19  CFR 
353.16(f)(l)(ii),  our  analysis  revealed  no 
indication  that  seasonal  trends  were  the 
explanation  for  this  change.  We  were 
I  tinable  to  consider  the  imports'  share  of 
U.S.  consumption,  pursuant  to 
§  353.16(f)(l)(iii),  because  the  available 
data  did  not  permit  an  analysis  of  the 
period  after  the  petition  was  filed.  ^ 
Because  the  Department's  IM-145  * 
import  statistics  show  an  increase  of 
greater  than  15  percent,  we  find  that 
imports  of  steel  plate  from  Romania 
have  been  massive  over  a  relatively 
short  period. 

In  conclusion,  given  that  (1) 
knowledge  of  dumping  exists,  and  (2) 
imports  have  been  massive,  we 
preliminarily  find  that  critical 
circumstances  exist  in  this  case. 
FINAL  CnmCAL  ClflCUMSTANCES 
DETERMINATION:  We  will  make  a  final- 
determination  and  address  any 
comments  concerning  critical 


circumstances  when  we  make  our  final 
determination  in  this  investigation,  i.e., 
by  June  21, 1993. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Romania  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  6, 1992  (i.e.,  90  days  prior  to 
the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register).  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Producer/manufacturer/expofter 


Metalexporlimport  and  ail  other 
companies 


Average 
margin  per- 
centage 


75.04 


ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Public  Comment 

Since  this  preliminary  critical 
circumstances  determination  is  being 
made  after  the  due  date  for  public 
comment  on  our  preliminary 
determination  of  sales  at  less  than  fair 
value  in  this  case,  we  will  accept 
vkTitten  comments  on  this  preliminary 
determination  of  critical  circumstances 
until  five  business  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  May  7, 1993. 

Joseph  A.  Spfltrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-11530  Filed  5-13-93;  8:45  am) 
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(A-588-806] 

Electrolytic  Manganese  Dioxide  From 
Japan  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Electrolytic  Manganese  Dioxide 
(EMD)  bom  Japan— Notice  of  Final 
Results  of  Antidumping  Ehjty 
Administrative  Review. 


SUMMARY:  On  June  9.  1992  (57  FR 
24462),  the  Department  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  EMD  from  Japan.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States,  Tosoh 
Corporation  (TOSOH),  and  the  period 
April  1, 1990  through  March  31,  1991. 

Based  on  our  analysis  of  the 
comments  received,  we  have  now 
completed  that  review  and  determine 
the  weighted-average  margin  to  be  20.43 
percent  for  TOSOH. 

EFFECTIVE  DATE:  May  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  D'Alauro  or  Maria  MacKay,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  9, 1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (57  FR  24462; 
June  9,  1992),  the  notice  of  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  EMD 
from  Japan  (54  FR  15244;  April  17. 
1989)  for  the  period  April  1,  1990 
through  March  31, 1991.  The 
Department  has  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  electrolytic  manganese 
dioxide.  EMD  is  manganese  dioxide 
(Mn02)  that  has  been  refined  in  an 
electrolysis  process.  During  the  review 
period,  such  merchandise  was  classified 
under  item  2820.10.0000  of  the 
Harmoi\ized  Tariff  Schedule  (HTS).  The 
HTS  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

On  January  6, 1992,  the  Department 
published  a  final  scope  ruling. 
Electrolytic  Manganese  Dioxide  from 
Japan;  Final  Scope  Ruling  (57  FR  395; 
January  6, 1992),  in  which  it  affirmed 
that  high-grade  chemical  manganese 
dioxide  (CMD-U)  is  a  "later-developed 
product"  and  is  included  in  the  scope 
of  the  order  on  EMD  from  Japan.  For  a 
detailed  discussion  of  that  ruling,  see 
Electrolytic  Manganese  Dioxide  from 
Japan;  Preliminary  Scope  Ruling  (56  FR 
56977;  November  7,  1991). 

This  review  covers  one  manufacturer/ 
exporter  to  the  United  States  of  the 
subject  merchandise,  TOSOH,  and  the 
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period  April  1, 1900  through  March  31, 
1991. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results  and  held  a  bearing 
on  October  13. 1992.  We  received  a  )oint 
case  brief  from  petitioners,  Kerr-McGee 
Chemical  Corporation  (Kerr-McGee)  and 
Chemetais.  Ina  (Chemetals).  and  a 
rebuttal  brief  from  respondent.  TOSOH. 
Od  August  25. 1992,  the  Department 
requested  additional  information  on 
sales  in  the  home  market  of  EMD  for 
non-battery  applications.  We  allowed 
petitioners  an  opportunity  to  comment 
on  this  supplemental  information 
submitted  by  respondent  at  the  request 
of  the  Department  and  allowed 
respoodeint  an  opportunity  to  rebut 
petitioners'  comments. 

Comment  1:  Petitioners  contend  that, 
in  determining  foreign  market  value 
(FMV).  the  Department  should  include 
all  home  market  sales  of  identical 
merchandise  made  during  the  review 
period. 

Petitioners  claim  that  the  Department 
failed  to  obtain  data  on  all  of  TOSOH's 
home  market  sales  of  such  or  similar 
merdiandise.  Specifically,  TOSOH  did 
not  report  home  mariiet  sales  of  EMD  for 
non-battery  applications  because  it 
beheved  that  those  sales  were  outside 
the  scope  of  the  review.  Petitioners 
argue  that  the  Department  should  not 
exclude  home  market  sales  of  such  or 
similar  merchandise  on  the  basis  of  end 
use  because  in  the  scope  description  of 
the  final  determination  and  the 
antidumping  duty  order,  the  subject 
merdiandise  is  not  limited  by  end  use. 
Pointing  out  that  the  Department 
veriBed  that  TOSOHs  sales  of  EMD  in 
the  home  market  for  non-battery  use 
included  grades  and  t>'pes  identical  to 
that  sold  in  the  United  States  for  battery 
use.  the  Department  should  use  home 
market  sales  of  EMD  for  non-battery  use 
for  comparison  purposes.  Petitioners 
argue  that,  under  the  statute,  end  use  is 
not  an  issue  for  determining  FMV  when 
the  merchandise  is  otherwise  identical 
to  that  sold  in  the  United  States. 

Respondent  claims  that  regardless  of 
the  physical  identicalness  of  EMD  sold 
in  the  home  market  for  battery  and  non- 
battery  uses,  for  purposes  of  making 
price-to-price  comparisons  the 
Department  should  disregard  sales  of 
non-battery  EMD.  Respondent  states 
that,  according  to  the  Department's 
regulations,  if  at  least  80  p>ercent  of 
home  market  sales  are  at  "the  same 
price,"  the  Department  should  use  only 
those  salas  to  calculate  FMV.  19  CFR 
3S3.44(bKl992);  see  Low-Puming 
Brazing  Copper  Rod  and  Wire  from 


South  Africa:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  (50  FR 
49973;  December  6. 198S1.  Re^>ondent 
argues  that  the  Department's  test  is 
clearly  met  in  the  case  of  EMD  where 
more  than  80  percent  of  TOSOH's  home 
market  sales  were  in  the  high-volume 
battery  market  and  were  sold  at  virtually 
the  same  price. 

Respondent  also  claims  that  home 
market  sales  of  noo-battery  EMD  at  non- 

S>reponder8nt  prices  demonstrate  the 
act  that  such  sales  are  made  in  difiierent 
conditions  of  trade  than  sales  of  battery 
EMD  and  are.  therefore,  "unsuitable  for 
comparison  purposes'*  *vithin  the 
meaning  of  sections  771(15)  and 
773(aKlKA)  of  the  Act  See  Monsanto 
Co.  V.  United  States.  698  F.  Supp.  275, 
279  (Q.  Int'l  Trade  1988).  According  to 
respondent,  the  significant  difference  in 
quantities  for  battery  EMD  sales  as 
compared  to  non-battery  EMD  sales  also 
illustrates  the  differences  in  the 
conditions  of  trade  for  this  merchandise. 
Respondent  states  that,  in  the  home 
maricet,  there  are  two  separate  markets 
for  EMD,  with  separate  price  structures, 
depending  on  the  intended  end  use. 
Therefore,  respondent  concludes  that 
because  non-battery  EMD  sales  are 
neither  at  preponderant  prices  nor 
reflective  of  the  ordinary  conditions  of 
trade  for  battery  EMD,  they  should  not 
be  included  in  calculating  FMV. 

Department's  position:v/B  agree  with 
petitioners  that  in  determining  FMV,  the 
Department  should  include  all  home 
market  sales  of  identical  merchandise 
made  during  the  review  period, 
regardless  of  end  use.  The  scope  of  the 
order  in  this  case  covers  all  EMD, 
regardless  of  end  use.  Therefore,  we  find 
no  basis  for  excluding  TOSOH's  sales  of 
EMD  for  non-battery  applications. 

Section  353.44(b)  of  tne  Department's 
regulations  states  that,  if  at  least  80 
percent  of  home  market  sales  were  made 
at  the  "same  price,"  the  Department  will 
calculate  FMV  based  on  the  sales  at 
"that  price."  19  C.F.R.  section 
353.44(b)(1992).  Because  TOSOH's 
home  market  ElAD  sales  were  made  at 
various  prices,  not  at  the  "same  price," 
section  353.44(b)  does  not  apply. 

Section  773  of  the  Act  states  that  FMV 
must  be  based  on  home  market  sales 
which  are  "in  the  ordinary  course  of 
trade"  for  home  consumption.  The 
differences  in  the  quantities  and  prices 
of  TOSOH's  non-battery  EMD  sales  that 
respondent  dtas  are,  by  themselves, 
unpersuasive  evidence  that  those  sales 
exist  outside  "the  ordinary  course  of 
trade"  as  defined  in  section  771(15)  of 
the  Act.  EMD  sales  in  the  home  market 
are  long-standing  and  well-astablished. 
hi  fact.  EMD  has  been  consistently  sold 
to  both  markets  since  the  time  of  the 


original  investigation.  This  factor, 
combined  with  the  fact  that  EMD  sales 
intended  for  non-battery  use  are  not 
made  for  unusual  reasons  or  under 
unusual  drcumstances  but  simply 
constitute  a  separate,  but  otherwise 
unremarkable,  commerdal  market,  leads 
the  Department  to  condude  that  non- 
battery  EMD  sales  are  not  made  outside 
the  ordinary  course  of  trade.  Moreover, 
differences  in  sales  quantity  and  price  of 
non-battery  EMD  sales  are  accounted  for 
in  the  weight-averaging  of  monthly 
home  market  prices  in  the  calculation  of 
FMV.  Therefore,  we  have  recalculated 
FMV  to  include  all  home  market  sales 
of  identical  EMD  regardless  of  end  use. 

Comment  2:  Petitioners  claim  that  the 
Department  should  have  accepted  the 
cost  of  production  (COP)  allegation  that 
they  submitted  on  November  14, 1991. 
Petitioners  argue  that  the  Department's 
delay  in  processing  their  applications 
for  release  of  business  proprietary 
information  under  administrative 
protective  order  (APO)  prevented  them 
from  filing  a  COP  allegation  by  the 
regulatory  deadline  of  120  days  after 
publication  of  the  notice  of  initiation. 
Petitioners  assert  that  because  the 
Department  did  not  issue  APOs  to  Kerr- 
McGee  and  Chemetals  until  September 
26, 1991  and  October  7, 1991. 
respectively,  petitioners  were  prevented 
from  collaborating  in  a  meaningful  way 
until  October  7, 1991.  Petitioners  note 
that  the  120-dey  COP  deadline  had 
expired  on  September  18, 1991. 

Petitioners  argue  that  the  Departmejit 
is  never  justified  in  breaching  the 
requirement  of  timely  release  of  APO 
information  under  section  353.34(b)(5), 
which  states  that  the  Department  "will 
decide  whether  to  release  business 
proprietary  data  under  administrative 
protective  order  .  .  .  (njot  later  than  14 
days  after  the  date  on  whidi  the 
information  is  submitted."  Petitioners 
interpret  that  provision  as  requiring  the 
Department  to  decide  whether  to  permit 
disclosure  under  a  pending  APO 
application  within  14  days  after 
submission  of  the  data,  whicii  would 
have  been  by  August  23, 1991,  unless 
the  applicant  agrees  to  an  extension  for 
processing  their  APO.  Petitioners  state 
that  had  the  Department  timely  released 
the  APO  information  by  August  23. 
1991.  petitioners  would  have  had  nearly 
four  weeks  within  which  to  prepare  and 
submit  a  timely  COP  allegation  by 
September  18. 1991. 

Petitioners  also  claim  that  they  could 
not  assert  a  meritorious  COP  allegation 
before  the  September  18, 1991  deadline 
because  the  public  information  available 
to  them  at  that  time  indicated  that 
TOSOH's  home  market  sales  were  above 
COP.  Therefore,  they  argue,  they  had  no 
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reason  to  believe  that  it  was  appropriate 
to  request  an  extension  of  the  COP 
allegation  deadline  since  a  COP 
allegation  was  unforeseen  based  on  the 
available  public  data. 

Petitioners  further  claim  that  it  is 
Department  practice  to  accept  COP 
allegations  made  after  the  120-day 
deadline  when  the  delay  is  due  to 
procedural  matters  outside  the  control 
of  the  petitioners.  In  Television 
Receivers,  Monochrome  and  Color,  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  (56  FR 
5392;  February  11, 1991)  (hereinafter 
Eighth  Review  Final  of  Japanese 
Televisions)  the  Department  set  the 
deadline  for  responding  to  the  relevant 
section  of  the  questionnaire  after  the 
120-day  COP  deadline  had  expired 
pursuant  to  19  CFR  section  353.31(c).  hi 
that  instance,  the  Department  allowed 
petitioners  to  make  a  COP  allegation 
after  the  12G-day  deadlineon  the 
grounds  that  the  Department  can 
"determine  the  time  hmit  if  the  relevant 
response  is  untimely  or  incomplete." 
Petitioners'  Case  Brief  at  17  (quoting 
Memorandum  from  Case  Analyst  Levy 
to  File  (November  14. 1990)  at  2). 
Because  of  the  delay  in  releasing  the 
information  to  petitioners,  petitioners 
conclude  that  the  Department's 
application  of  its  120-day  COP  deadline, 
rather  than  determining  a  new  deadline, 
was  both  unjustified  and  prejudicial. 

Finally,  petitioners  claim  that,  based 
on  verbal  communications  with  the  case 
analyst,  they  understood  that  the 
Department  would  accept  their  COP 
allegation  as  timely.  Petitioners  assert 
that  on  October  17. 1991.  the  case 
analyst  advised  counsel  that  a 
submission  "within  a  few  weeks  would 
be  timely."  Petitioners'  Case  Brief  at  20. 
Petitioners,  therefore,  argue  that  the 
Department's  determination  as  to 
whether  or  not  their  COP  allegation  was 
timely  must  be  consistent  with  the 
advice  provided  by  the  case  analyst. 
Petitioners  further  suggest  that  because 
the  Department  did  not  raise  any  issue 
or  express  any  concern  with  regard  to 
the  timeliness  of  petitioners'  COP 
allegation  between  October  17, 1991  and 
November  14, 1991.  petitioners 
understood  their  COP  allegation  would 
be  timely. 

Department's  position:  We  disagree. 
The  Department  stands  by  its 
determination  that  petitioners  failed  to 
file  their  COP  allegation  in  a  timely 
manner.  Petitioners  could  have 
preserved  their  right  to  submit  a  timely 
COP  allegation  pending  the  processing 
of  their  APOs  by  filing  a  request  for  an 
extension  of  the  regulatory  deadline,  but 
they  elected  not  to  do  so.  Petitioners 
aiTgue  that  "this  requirement  to  follow 


procedures  for  which  there  is  no 
provision  in  the  Department's 
regulations  imposes  an  unreasonable 
burden  on  petitioners."  Petitioners'  Case 
Brief  at  15.  The  Department  notes  that, 
to  the  contrary,  there  is  a  specific 
provision  in  the  regulations  and  that 
burden  is  by  no  means  unreasonable. 
Specifically,  section  353.31(c)(3)  of  the 
Department's  regulations  states  that 
"any  interested  party  may  request  in 
writing  not  later  than  the  time  Umits 
specified  ...  an  extension  of"  the  time 
limit  for  fiUng  a  COP  allegation.  Under 
that  provision,  petitioners  could  have 
applied  for  an  extension  of  the  COP 
deadline,  thereby  ensuring  themselves  a 
reasonable  time  after  receipt  of  the  APO 
data  to  submit  their  allegation.  Absent 
such  a  request,  the  Department  is 
merely  enforcing  its  regulatory 
deadlines. 

We  also  note  that  petitioners  were 
well  aware  of  the  need  to  preserve  their 
right  to  make  timely  requests.  On 
September  18, 1991,  petitioners 
requested  an  extension  of  the  120-day 
deadline  for  filing  a  request  for 
verification.  They  indicated  they  would 
support  this  request  once  the 
Department  processed  their  APO 
applications.  It  would  have  been  no 
more  burdensome  for  petitioners  to 
make  a  similar  request  to  extend  the 
deadhne  for  a  COP  allegation.  The 
reason  for  the  extension  would  have 
been  purely  procedural;  as  with  the 
previous  extension  request,  it  would  not 
have  been  necessary  for  petitioners  to 
make  any  claims  with  respect  to  the 
possible  merits  of  any  future  COP 
allegation. 

Had  petitioners  requested  an 
extension  of  the  COP  deadline  at  the 
same  time  petitioners  requested  an 
extension  of  the  verification  deadline, 
petitioners  would,  as  the  facts  now 
demonstrate,  have  had  sufficient  time  to 
submit  their  COP  allegation.  Instead, 
petitioners  did  not  make  their  allegation 
until  49  days  afler  the  first  APO  was 
issued.  Accordingly,  the  Department 
maintains  that  it  was  appropriate,  and 
consistent  with  the  regulations,  for  the 
Department  to  reject  petitioners'  COP 
allegation  as  untimely. 

We  note  that  the  Department's 
regulatory  deadline  for  disclosing 
information  under  an  APO  is  a 
discretionary,  not  a  mandatory, 
deadhne.  Nonetheless,  it  is  the 
Department's  practice  to  issue  APOs. 
and  consequently,  information  covered 
under  an  APO.  as  soon  as  is  practicable 
APO  reouests  are  evaluated  on  a  case- 
by-case  basis.  Petitioners  Kerr-McGee 
and  Chemetals  filed  APO  applications 
with  the  Department  on  June  18. 1991. 
and  June  20. 1991.  respectively.  There 


were,  however,  a  number  of  deficiencies 
in  petitioners'  APO  applications,  hi 
addition,  petitioners  later  requested  that 
certain  changes  be  made  to  their 
applications.  Due  in  part  to  these 
circumstances,  combined  with  the 
complexity  of  the  proprietary 
information  at  issue,  comprising  of 
computer  system  configurations  and 
computer  tape  data,  there  was  a  delay  in 
processing  petitioners'  APO 
apphcations. 

Petitioners'  argument  with  respect  to 
prior  practice  is  also  unpersuasive.  In 
support  of  this  argument,  petitioners 
cite  to  a  comment  from  the  Eighth 
Review  Final  of  Japanese  Televisions 
and  a  decision  memorandum  relating  to 
the  eleventh  administrative  review  of 
the  same  order  (Memorandum  from  case 
analyst  Levy  dated  November  14, 1990; 
the  final  results  of  the  eleventh 
administrative  review  were  published 
separately  in  Television  Receivers. 
Monochrome  and  Color,  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  34180; 
July  26. 1991)).  The  circumstances  of 
both  reviews  are  distinguishable  from 
the  present  case.  The  eighth  television 
review  constitutes  a  poor  precedent, 
because  that  review  was  not  subject  to 
the  new  antidumping  regulations, 
which  imposed  the  120-day  COP 
deadline.  In  both  the  eighth  and  the 
eleventh  reviews,  respondents' 
questionnaire  responses,  although 
timely,  were  incomplete  or  inadequate, 
and  the  deficiency  was  not  cured  until 
after  the  deadline  for  COP  allegations 
{see  Eighth  Review  Final  of  Japanese 
Televisions  a\  5393;  Memorandum  from 
case  analyst  Levy  dated  November  14. 
1990  at  2).  Those  cases,  therefore,  would 
fall  squarely  within  section 
353.31(c)(l)(ii),  which  directs  the 
Department  to  set  aside  the  COP 
deadline,  as  appropriate,  if  a  relevant 
response  is  untimely  or  incomplete. 
Those  authorities  do  not  support 
petitioners'  claim  that  the  phrase 
"untimely  or  incomplete"  in  section 
353.31(c)(l)(ii)  refers  to  when  and  how 
information  is  released  to  {Detitioners; 
rather,  this  phrase,  in  the  Department's 
view,  refers  to  when  and  how 
information  is  submitted  by  respondents 
to  the  Department.  If  a  response  to  the 
Department's  questionnaire  is  untimely 
or  incomplete,  then  according  to  the 
regulations,  the  Department  may  not 
impose  the  120-day  COP  deadline,  but 
may  instead  set  a  more  appropriate 
deadline. 

Moreover,  the  Department  determines 
whether  or  not  to  extend  a  fiUng 
deadhne  based  on  the  specific 
circumstances  of  each  case.  We  note 
that  in  the  cases  cited, by  petitioners,  tlie 
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CX>P  allegations  were  filed  within  two  to 
three  weeks  after  the  business 
proprietary  data  were  received.  In 
contrast,  petitioners  in  this  case  did  not 
file  their  allegation  until  49  days  after 
Kerr-McCee  received  the  APO  data.  This 
time  period  is  longer  than  petitioners 
would  have  had  to  file  a  COP  allegation 
absent  the  delayed  APO  release,  or 
under  a  standard  30-day  extension  had 
such  an  extension  been  requested. 

Finally,  petitioners'  reliance  on 
certain  veihal  communications  between 
petitioners  and  the  Department  is 
misplaced.  Petitioners  are  in  error  as  a 
matter  of  fact  and  as  a  matter  of  law. 
There  is  no  evidence  in  the  record  that 
corroborates  petitioners'  luiderstanding 
of  their  conversations  with  the  case 
analyst  There  is  record  of  one 
conversation  with  petitioners'  counsel, 
but  this  record  does  not  reflect  any 
disciission  of  the  COP  filing  deadline. 

Moreover,  even  if  we  assume 
petitioners'  statement  of  the  facts  is 
accurate  and  the  case  analyst  did  orally 
indicate  on  October  17, 1991,  that  a  COP 
allegation  submitted  "within  a  few 
weeks  wo\ild  be  timely,"  it  was 
inappropriate  nonetheless  for 
petitioners  to  depend  on  such  an 
informal  response  provided  by  the  case 
analyst  As  a  matter  of  law,  the 
Department  can  still  administer  its  COP 
deadline  even  if  contrary  statements 
were  made  by  a  Department  agent. 
"(Tlhose  who  deal  with  the  Government 
are  expected  to  know  the  law  and  may 
not  rely  on  the  conduct  of  Government 
agents  contrary  to  law."  Heckler  v. 
Community  Health  Servs.,  467  U.S.  51, 
63  (1984);  see  Intenedec  v.  United 
States.  652  F.  Supp.  1550  (Ct  Int'l  Trade 
(1987))  (holding  that  statements  made 
by  case  analysts  did  not  waive  certain 
Government  fiUng  reauirements). 

There  are  publishea  rules  and 
regidations  applicable  to  the  matter  at 
issue.  Section  353.31(c)(3)  of  the 
Department's  regulations  clearly 
stipulate  that  a  request  for  a  COP 
extension  must  be  made  in  writing. 
Moreover,  the  regxdations  specifically 
state  that  the  authority  for  granting  such 
extensions  rests  exclusively  with  the 
Assistant  Secretary  for  Import 
Administration. 

Comment  3:  Petitioners  contend  that 
their  November  14, 1991  COP  allegation 
was  a  timely  submission  of  factual 
information.  In  a  decision  memorandum 
of  December  23, 1991,  the  Department 
stated  that  under  section  353.31(a)(2)  of 
the  Department's  regulations, 
petitioners  had  10  days  from  the  date 
they  received  the  APO  data  to  submit  a 
COP  allegation.  Petitioners  argue  that 
this  is  a  misapplication  of  the  10-day 
rule  because  section  353. 31(a)(2)  states 


that  the  10-day  period  applies  only 
when  "the  deadline  provided  in  section 
353.31(aKlKii)"  has  expired. 
Petitiooars'  Caae  Brief  at  18-19.  Secticm 
353.31(aKl)(ii)  atates  that  factual 
information  must  be  submitted  not  later 
than  the  earlier  of  the  date  of 
publication  of  the  preliminary 
determination  or  180  day*  after 
publication  of  the  notice  of  initiation. 
Petitioners'  contend  that  their  COP 
allegation  was  a  timely  submission  of 
factual  information  because  the 
preliminary  determination  had  not  been 
published  and  180  days  had  not  elapsed 
since  initiation. 

Department's  position:  As  we  have 
discussed  in  detail  in  Comment  2  above, 
the  primary  reason  dted  by  the 
Department  for  rejecting  petitioners' 
November  14, 1991  subtnission  was  that 
this  submission  was  a  COP  allegation, 
which  was  filed  after  the  120-day  COP 
deadline,  and  that  petitioners  did  not 
request  an  extension  of  that  deadline. 
Petitionws  read  section  353.31(a)(2)  to 
claim  that  their  CCH'  allegation  is 
"factual  information"  under  section 
353.31(aMl).  Petitioners  assert, 
therefore,  that  because  they  submitted 
their  COP  allegation  %vithin  the 
specified  180-day  deadline,  their 
submission  was  timely. 

A  COP  allegation  is  not  factual 
information  as  provided  under  section 
353.31(a)(1).  The  regulations  expressly 
provide  separate  deadlines  for  specific 
allegations,  including  COP  allegations. 
Section  353.31(c)(l)(iii)  provides  that 
the  Department  will  not  consider  COP 
allegations  in  an  administrative  review 
submitted  "120  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
review."  To  apply  the  180-day  deadline 
to  COP  allegations,  as  petitioners 
suggest,  would  read  section 
353.31(c)(l)(ii)  out  of  the  Department's 
regulations.  The  general  180-day 
deadline  to  file  factual  information 
cannot  supersede  the  specific  120-day 
deadline  to  file  COP  allegations.  Any 
other  interpretation  would  render  the 
COP  120-day  deadline  meaningless. 

Petitioners  apply  the  10-day  deadline 
provided  under  section  353.31(a)(2)  to 
the  present  case.  This  deadline  allots 
interested  pwrties  a  minimum  of  10  days 
after  the  receipt  of  factual  information 
within  which  to  "rebut  clarify,  or 
correct"  the  factual  information.  As 
clearly  outlined  above,  however,  COP 
allegations  are  not  factual  information 
under  section  353  Jl(a)(l).  Petitioners, 
therefore,  cannot  apply  the  10-day  rule 
to  the  present  case.  Even  if  we  did  apply 
the  10-day  rule  to  COP  allegations,  as 
the  Department's  decision 
memorandum  would  suggest  the  rule 
would  still  only  provide  a  minimum  of 


10  days  after  the  receipt  of  the  relevant 
information  within  which  to  rebut, 
clarify,  or  correct  the  information.  In 
this  instance,  petitioners  did  not  submit 
their  COP  allegation  within  10  days,  but 
instead  submitted  their  allegation  49 
days  after  Kerr-McGee  received  the 
relevant  information. 

Co/TJ/nent  4:  Petitioners  claim  that 
ciistomer  names  were  released  to  them 
under  APO  too  late  in  the  proceeding  to 
have  been  of  use  in  petitioners'  analysis 
of  pricing  inconsistencies  in  the  home 
market  and  the  United  States.  On 
November  1. 1991,  petitioners 
submitted  a  request  for  access  to 
customer  names.  The  Department  did 
not  release  the  customer  names  until 
February  26, 1992.  more  than  nine 
months  into  the  administrative  review. 
Petitioners  point  out  that  by  that  date 
the  Department  had  already  sent  out  a 
supplemental  questionnaire  and  had 
conducted  a  verification  making  it  very 
difficult  for  the  Department  to  consider 
seriously  evidence  petitioners  were  able 
to  develop  when  the  customer  names 
were  released. 

Department's  position:  We  disagree. 
As  provided  under  section  353.31(a)(2) 
of  the  Department's  regulations,  the 
Department  allowed  the  petitioners  10 
days  to  comment  following  the  release 
of  respondent's  customer  names. 
Contrary  to  petitioners'  assertion,  ail 
allegations  based  on  this  new 
information  were  considered  and 
addressed  by  the  Department 

Comment  5:  Petitioners  contend  that 
the  Etepartment's  refusal  to  investigate 
their  middleman  dumping  allegation  is 
unreasonable.  They  state  that  based  on 
the  Department's  explanation  in  Fuel 
Ethanol  from  Brazil;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  (51  FR  5572;  February  14. 
1986)  (hereinafter  Fuel  Ethanol  from 
Bmzil],  it  is  the  Department's  practice  to 
use  Exporter  Sales  Price  (ESP)  to 
determine  U.S.  price  if  export  sales  are 
made  to  an  unrelated  middleman  who  is 
not  covering  all  of  his  costs  associated 
with  a  U.S.  sale  {i.e..  is  engaged  in 
middleman  dumping).  Citing  Certain 
Stainless  Steel  Cooking  Ware  from 
Korea;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value.  (51  FR  42873; 
November  26, 1986)  (hereinafter 
Cooking  Ware  from  Korea),  petitioners 
also  claim  that  it  is  the  Department's 
practice  to  base  middleman  dumping 
allegations  on  price  and  cost  data 
"reasonably  available"  to  a  petitioner.  In 
petitioners'  view,  the  Department's 
refusal  to  investigate  their  allegation 
unless  they  demonstrate  that 
Mitsubishi's  selling  price  in  the  United 
States  is  insufficient  to  recover  costs 
imposes  an  unreasonable  burden  on 


iMI 


Federal  Regtoter  /  Vol  58.  No.  92  /  Friday.  May  14,  1993  /  NoUces 


28555 


petitioners  and  is  contrary  to 
Department  procedure.  Petitioners 
contend  that  the  price-specific 
information  demanded  by  the 
Department  is  not  "reasonably 
available"  to  them  and.  therefore,  the 
Department  should  proceed  with  an 
investigation  of  their  middleman 
dumping  allegation. 

Department's  position:  We  disagree. 
The  Department's  decision  to  reject 
petitioners'  middleman  dumping 
allegation  is  consistent  v»rith  its 
established  standard  for  initiating  such 
investigations.  In  Cooking  Ware  from 
Korea,  the  Department  stated  that 
"(s]inc8  trading  companies  typically 
operate  at  small  mark-ups,  and 
presumably  do  not  take  losses,  we 
re^iuire  some  specific  evidence  that  the 
trading  company  is,  in  fact,  dumping 
before  initiating  an  investigation  with 
respect  to  the  trading  company"  (51  FR 
42873.  42874).  Therefore,  the 
D«partment  requested  that  the  petitioner 
submit  information  which  was 
reasonably  available,  but  which 
nonetheless  provided  evidence  of 
middleman  dumping.  Similarly,  in  Fuel 
Ethanol  from  Brazil,  the  Department 
initiated  a  middleman  dumping 
investigation  after  the  petitioner 
provided  evidence  that  the  trading 
company  was  reducing  the  price  of  fuel 
ethanol  before  selling  it  to  the  U.S.  end 
user,  and  thereby  not  recovering  its 
acquisition  costs.  In  contrast,  in  this 
case,  petitioners  provided  no  specific 
supporting  information,  either  direct  or 
circumstantial,  on  the  price  actually 
paid  to  Mitsubishi  by  the  U.S.  end  user. 
Their  underlying  assumption  that  no 
end  user  would  pay  an  amount 
sufficient  to  cover  Mitsubishi's 
acquisition  and  selling  costs  of  EMD  is 
merely  conjecture.  Therefore,  the 
Department  appropriately  concluded 
that  this  consitutes  an  insufficient  basis 
to  initiate  a  middleman  dumping 
investigation. 

Comment  6:  Petitioners  contend  that 
the  Department's  refusal  to  investigate 
their  fictitious  market  allegation  is 
unreasonable.  Petitioners  argue  that  the 
Department  has  recognized  that  it 
cannot  require  petitioners  to  prove  that 
a  fictitious  market  was  created.  Tubeless 
Steel  Disc  Wheels  from  Brazil;  Final 
Besults  of  Antidumping  Duty 
Administrative  Review  (56  FR  14083; 
April  5, 1991)  [Disc  Wheels  from  Brazil). 
Petitioners  state  that  they  have  provided 
all  of  the  data  "reasonably  available"  in 
support  of  their  fictitious  market 
allegation.  This  includes  TOSOH's  own 
price  data  and  an  industry  expert's 
affidavit.  Petitioners  further  argue  that  it 
is  unreasonable  for  the  Department  to 
require  evidence  of  price  movement  in 


the  home  market  when  other  suitable 
evidence  has  been  provided.  Petitioners 
also  claim  that  the  Department 
disquahfied  petitioners'  evidence  based 
on  a  misreading  of  the  evidence. 
Petitioners  argue  that,  with  the 
correction  of  that  misreading,  the 
Department  has  suffideat  reason  to 
initiate  a  fictitious  market  allegation. 

Department's  position:  We  disagree. 
The  standard  for  initiating  a  fictitious 
market  allegation  as  outlined  in  Disc  ' 
Wheels  from  Brazil  does  not  place  an 
unreasonable  burden  upon  petitioners 
nor  does  it  require  pricing  data  not 
reasonably  available  to  petitioners.  In 
Disc  Wheels  from  Brazil,  the  Department 
agreed  that  It  could  not  require  a 
petitioner  to  prove  Uiat  a  fictitious 
market  was  created.  However,  the 
Department  stated  that  before  it  could 
pursue  the  allegation,  the  Department 
must  have  some  evidence  supporting 
the  claim  that  respondent  artificially 
suppressed  home  market  prices  for 
some  forms  of  the  merchandise  under 
investigation  while,  at  the  same  time,  - 
increasing  prices  on  other  forms  of  the 
subject  merchandise.  Section  773(a)(5) 
of  the  Act  states  that  the  Department 
may  consider  as  evidence  of  a  fictitious 
market  the  occurrence  of  difiierent 
movements  in  prices  at  which  different 
forms  of  the  suoject  merchandise  are 
sold  after  the  issuance  of  an  order,  if  the 
movement  of  such  prices  appears  to 
reduce  the  amount  by  which  the  FMV 
exceeds  the  U.S.  price.  In  the  present 
case,  petitioners  nave  not  provided  any 
evidence  of  such  price  movement. 
Therefore,  after  considering  the 
information  provided  by  petitioners,  the 
Department  concluded  that  there  is 
insufficient  evidence  to  initiate  a 
fictitious  market  investigation. 

Comment  7:  Petitioners  claim  that  the 
Department  should  have  used  ESP  as 
the  basis  for  U.S.  price  because 
Mitsubishi  is  TOSOH's  agent  and 
should,  therefore,  be  considered  the 
"exporter."  According  to  petitioners, 
Mitsubishi  does  not  maintain  an 
inventory  of  EMD  and  sells  only 
TOSOH's  EMD.  In  addition.  EMD  is 
produced  exclusively  to  satisfy  an 
individual  battery  manufacturer's 
requirements  and  involves  pre-  and 
post-saie  negotiations  between  the 
manufacturer  and  the  U.S.  buyer  to 
maintain  a  long  term  "customer  order" 
contract.  Therefore,  petitioners 
conclude  that  TOSOH  must  interact 
directly  with  the  U.S.  customer. 
Petitioners  argue  that  these  facts 
indicate  tliat  Mitsubishi  is  acting  as 
TOSOH's  agent  Petitioners  also  note 
that  the  Dejjartment  verified  that,  just 
prior  to  the  review  period,  TOSOH  sold 
samples  to  U.S.  c\istomers  through 


Mitsubishi  for  quality  control  purposes. 
This  indirect  contact  illustrates 
Mitsubishi's  role  as  an  agent  witliin  the 
meaning  of  section  771(13)  of  the  Act. 
The  Department  should,  therefore,  treat 
Mitsubishi  as  the  exporter  and  base  U.S. 
price  on  the  "exporter's  sales  price" 
(ESP),  which  is  Mitsubishi's  price  to  the 
U.S.  end-user. 

Department's  position:  We  disagree 
with  petitioners'  conclusion  that  tiiere  is 
substantial  evidence  of  an  agency 
relationship  between  TOSOH  and 
Mitsubishi.  Under  the  terms  of  sale 
between  Mitsubishi  and  TOSOH. 
Mitsubishi  takes  title  to  the  EMD  at  the 
port  in  Japan,  bears  the  risk  of  loss,  and 
is  then  fully  responsible  for  the 
completion  of  the  sale  through  its  U.S. 
subsidiary.  We  found  no  evidence  of 
TOSOH's  involvement  in  setting  the 
price  and  terms  of  sale  with  the  U.S. 
end-user.  In  addition,  we  confirmed  tliat 
the  U.S.  end  user  makes  arrangements 
with  Mitsubishi,  not  with  TOSOH.  to 
receive  sample  shipments  used  for 
quality  control  or  testing  purposes. 
Based  on  this  evidence,  we  conclude 
that  Mitsubishi  is  an  indti|>endent  seller 
not  a  sales  agent  for  TOSOH. 

Final  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  FMV.  we 
determine  that  the  following  margins 
exist  for  the  review  period: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(Per- 
cent) 

TOSOH 

04/1/9O-(K}/31/91 

20.43 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirement  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawTi  fixim  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  estabUshed  in  the 
final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
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review,  a  prior  review,  or  the  original 
less-than-fair-value  investigation,  but 
the  manufacturer  is.  the  cash  deposit 
rate  will  be  the  rate  estabhshed  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  20.43  percent.  This 
represents  the  highest  rate  for  any  firm 
with  shipments  in  this  administrative 
review,  other  than  those  firms  receiving 
a  rate  based  entirely  on  best  information 
available. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  C.F.R.  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  an  APO  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  353.35(d)  of  the 
Department's  regulations  (19  CFR 
sec^on  353.35(d)).  Failure  to  comply  is 
a  violation  of  the  APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 
|owph  A.  Spctrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-11529  Filed  S-13-93:  8:45  am) 
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Firuil  Determination  of  Salea  at  Lesa 
Than  Fair  Vaiua:  Cartain  Stalnleaa 
Steel  Butt-Weid  Pipe  Fittinga  From 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  14.  1993. 
FOR  FURTHER  INFORMATKM  COfrTACT:  John 
Gloninger.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-2778. 


FINAL  DETERMINATION:  We  determine  that 
certain  stainless  steel  butt-weld  pipe 
fittings  (pipe  fittings)  from  Taiwan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  725  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  issuance  of  our  notice  of 
preliminary  determination.  (57  FR 
61047,  December  23, 1992).  the 
following  events  have  occurred. 

On  December  28, 1992,  respondent 
Tachia  Yung  Ho  Machine  Co.,  Ltd. 
(TYH)  requested  an  extension  to 
respond  to  the  Department  of 
Commerce's  (the  Department's) 
December  15, 1993,  Section  D  cost  of 
production  (COP)  deficiency  letter.  On 
December  28, 1992,  Ta  Chen  Stainless 
Pipe  Company.  Ltd.  (Ta  Chen)  also 
requested  an  extension  to  respond  to  the 
Department's  Section  D  deficiency 
letter. 

We  received  requests  for  a  public 
hearing  from  Ta  Qien  on  December  29, 

1992.  On  December  30, 1993,  TYH 
requested  a  postponement  of  the  final 
determination  by  135  days. 

On  January  12, 1993.  TYH  informed 
the  Department  that  it  was  unable  to 
complete  the  Section  D  deficiency 
response  within  the  required  deadline 
and.  therefore,  would  no  longer 
participate  in  the  investigation. 

On  January  19. 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  4982)  a  notice  of  postponement  of 
the  final  determination  until  May  7, 

1993.  On  January  18,  TYH  requested 
clarification  regarding  the  definition 
and  scope  of  the  merchandise  subject  to 
investigation.  TYH  inquired  whether 
A774  type  stainless  steel  pipe  fittings 
were  included  within  the  scope  of 
investigation.  On  February  1. 1993, 
petitioner  submitted  that  A774  is 
included  in  the  scope  because  it  meets 
the  criteria  outlined  in  the  Department's 
scope  of  investigation. 

On  February  2  and  9. 1993.  Ta  Chen 
submitted  certain  corrections  to  its  sales 
database  that  it  discovered  in  preparing 
for  verification. 

Verification  of  Ta  Chen's  responses  to 
the  Defmrtment's  questionnaires 
regarding  sales  and  COP  information 
took  place  in  Taiwan  and  in  the  United 
States  from  February  18  to  24, 1993. 

Ta  Chen  and  petitioner  filed  case  and 
rebuttal  briefs  on  April  2  and  9, 1993, 
respectively.  However,  a  public  hearing 
was  not  held,  at  petitioner's  and 
respondent's  request. 


Scope  of  Investigation 

The  products  subject  to  this 
investigation  are  certain  stainless  steel 
butt-weld  pipe  fittings,  whether  finished 
or  unfinished,  under  14  inches  inside 
diameter. 

Certain  welded  stainless  steel  butt- 
weld  pipe  fittings  (pipe  fittings)  are 
used  to  connect  pipe  sections  in  piping 
systems  where  conditions  required 
welded  connections.  The  subject 
merchandise  is  used  where  one  or  more 
of  the  following  conditions  is  a  factor  in 
designing  the  piping  system:.(l) 
Corrosion  of  the  piping  system  will 
occur  if  material  other  than  stainless 
steel  is  used;  (2)  contamination  of  the 
material  in  the  system  by  the  system 
itself  must  be  prevented;  (3)  high 
temperatures  are  present;  (4)  extreme 
low  temperatures  are  present;  (5)  high 
pressures  are  contained  within  the 
system. 

Pipe  fittings  come  in  a  variety  of 
shapes,  with  the  following  five  shapes 
the  most  basic:  "elbows",  "tees", 
"reducers",  "stub  ends",  and  "caps". 
The  edges  of  finished  pipe  fittings  are 
beveled.  Threaded,  grooved,  and  bolted 
fittings  are  excluded  fi-om  these 
investigations.  The  pipe  fittings  subject 
to  these  investigations  are  classifiable 
under  subheading  7307.23.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  is 
dispositive. 

After  it  withdrew  fi-om  this 
investigation,  TYH  inquired  whether 
A774  type  stainless  steel  pipe  fittings 
were  included  within  the  scope  of  the 
investigation,  and  therefore,  subject  to 
any  antidumping  duty  order. 

Based  on  the  information  on  the 
record,  we  determine  that  A774  is 
covered  by  the  scope  of  this 
investigation  because  it  meets  the 
requirements  outlined  in  our  scope.  Our 
scope  states  that  fittingsjnu^Tb^  under 
14"  in  inside  diametafand  can  be  either 
finished  or  unlinis^d.  Oiir  scope 
language  only  specifically  excludes 
threaded,  bolted  and  grooved  fittings, 
and  none  of  these  criteria  apply  to  A774 
fittings.  Therefore,  we  determine  that    ' 
A774  fittings  are  included  in  the  scope 
of  this  investigation.  (See  "Concurrence 
Memorandum",  dated  May  7. 1993  for 
further  discussion). 

Period  of  Investigation 

This  period  of  investigation  (POI)  is 
December  1. 1991  through  May  31, 
1992. 


JMI 
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Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act,  %ve  have  determined  that  the 
use  of  best  information  available  (BIA) 
is  appropriate  for  Tru-Flow  Industrial 
Co..  Ud.  (Tru-Flow)  and  TYH. 

Tru-Flow 

On  June  18, 1992.  counsel  for  Tru- 
Flow  stated  that  Tru-Flow  wished  to 
participate  in  the  investigation  as  a 
voluntary  respondent  if  not  selected  as 
a  mandatory  respondent.  On  June  30, 
1992,  Tru-Flow  filed  a  submission 
providing  the  volume  and  value  of  its 
U.S.  sales  during  the  POL  On  July  1. 
1992.  the  Department  issued 
antidumping  questionnaires  to  Ta  Chen 
and  TYH,  but  not  to  Tru-Flow.  On  July 
18.  Tru-Flow  revised  its  quantity  and 
value  figures  during  the  POI.  and  on 
July  21, 1992,  filed  another  submission 
again  revising  its  volume  and  value 
figures.  Based  on  the  figiu^s  reported  in 
this  most  recent  submission,  the 
Department  issued  an  antidumping 
questionnaire  to  Tru-Flow.  However,  we 
informed  Tru-Flow  that  an  early 
verification  of  its  reported  quantity  and 
value  figxires  would  be  conducted.  The 
Department  stated  that  if  significant 
errors  were  found,  we  would  no  longer 
investigate  it.  but  use  BIA  in  our 
determinations  instead.  In  August  1992, 
the  Department  conducted  a  verification 
of  Tru-Flow's  quantity  and  value  data. 
Tru-Flow  was  unable  to  tie  its  sales  to 
its  books.  (See  Tru-Flow  quantity  and 
value  verification  report  dated 
September  2. 1992).  Consequently,  on 
September  25, 1992.  based  on  Tru- 
FJow's  inability  to  link  volume  and 
value  data  with  its  accoimting  books,  we 
discontinued  the  investigation  of  Tru- 
Flow.  and  recommended  using  BIA. 
(See  Case  History  section  of  the 
Department's  notice  of  preliminary 
determination,  57  FR  61047.  December 
23, 1992).  As  BIA  we  applied  the  higher 
of  (1)  the  margins  in  the  petition,  or  (2) 
the  highest  calculated  margin  of  any 
respondent  within  Taiwan  that  supplied 
adequate  and  verified  responses.  Since 
we  used  BIA  for  all  companies  in  this 
investigation  at  our  prefiminary 
determination,  we  applied  to  Tru-Flow 
the  highest  margin  in  the  petition.  (See 
"Continuation  of  Investigation  of  Tru- 
Flow"  memorandum  to  Alan  M.  Dunn, 
dated  September  25. 1992.)  Therefore, 
for  purposes  of  our  final  determination. 
we  have  applied  the  same  criteria  in 
determining  what  margin  to  apply  to 
Tru-Flow  as  BIA.  Since  the  margin 
calculated  for  Ta  Chen  in  our  final 
determination  is  less  than  the  highest 
margin  contained  in  the  petition,  we 
liave  applied  the  highest  margin 


reported  in  the  petition,  the  same  rate 
applied  to  Tru-Flow  at  our  preliminary 
determination. 

TYH 

The  Department  Issued  Section  D  of 
our  questionnaire  to  TYH  on  October  9. 
1992.  and  received  the  response  on 
November  13, 1992.  The  Department 
issued  a  deficiency  letter  to  TYH  on 
December  15, 1992,  requesting 
clarification  of  certain  areas  in  the 
response,  stating  that  if  properly 
completed,  this  response  would  be  used 
in  the  Department's  final  determination. 
After  a  complete  analysis  of  TYH's 
Section  D  original  cost  response,  we 
concluded  that  we  could  not  use  the 
response  for  our  preliminary 
determination  beicause  the  response 
contained  major  deficiencies.  (See  "Cost 
Deficiency  Memorandum"  to  Richard 
W.  Moreland,  dated  December  14. 
1992).  Therefore,  as  BIA  we  applied  the 
average  of  the  margins  reportea  in  the 
petition.  In  our  preliminary 
determination,  we  stated  that  we  were 
not  applying  the  highest  dumping 
margin  reported  in  the  petition  because, 
even  though  TYH's  cost  response  was 
too  deficient  for  us  to  use  for  the 
preliminary  determination.  TYH 
appeared  to  have  been  cooperative 
during  the  investigation.  We  further 
stated  that  if  the  information  in  the 
revised  questionnaire  response  was 
acoirate  and  verifiable,  we  would  use  it 
for  the  final  determination. 

However,  on  January  12, 1993.  TYH 
informed  the  Department  that  it  would 
not  respond  to  the  Department's 
deficiency  questionnaire  and  would  no 
longer  participate  in  the  investigation. 
Given  this,  we  can  no  longer  maintain 
that  TYH  is  cooperating  in  this 
investigation.  Therefore,  we  are 
applying  as  BIA  the  higher  of  (1)  the 
margins  in  the  petition,  or  (2)  the 
highest  calculated  margin  of  any 
respondent  with  Taiwan  that  suppUed 
adequate  and  verified  responses.  As 
stated  above,  smce  Ta  Chen's  calculated 
margin  is  lower  than  the  margins 
contained  in  the  petition,  we  are 
applying  to  TYH  the  highest  margin 
reported  in  the  petition. 

Such  or  Similar  Compariaona 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  There  are  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  all  U.S.  sales. 
Therefore,  we  made  no  adjustments  for 
differences  In  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act 


Fair  Value  Comparisooa 

As  discussed  above,  we  are  using  BIA 
with  regard  to  Tru-Flow  and  TYH  and 
did  not  make  fair  value  comparisons 
with  regard  to  these  companies.  (See 
Best  Information  Available  section  of 
this  notice).  For  the  remaining 
company,  Ta  Chen,  we  made  fair  value 
comparisons. 

To  determine  whether  sales  of  pipe 
fittings  from  Ta  Chen  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Prica 

We  based  USP  in  part  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  Act.  because  the  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  and  because  exporter's  sales 
price  (ESP)  methodology,  in  those 
instances,  was  not  otherwise  indicated. 

We  calculated  purchase  price  based 
on  FOB  U.S.  port  and  delivered  prices 
to  unrelated  customers.  We  made 
deductions,  where  appropriate,  for 
foreign  brokerage,  foreigrf  inland  freight, 
ocean  freight,  marine  insurance.  Taiwan 
harbor  export  duty.  U.S.  duty,  U.S. 
brokerage,  and  U.S.  inland  freight. 

In  addition,  where  certain  sales  to  the 
first  imrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
also  based  USP  on  ESP.  in  accordance 
with  section  772(c)  of  the  Act. 

We  calculated  ESP  based  on  FOB  U.S. 
warehouse  and  delivered  prices.  We 
made  deductions,  where  appropriate, 
for  foreign  brokerage,  foreign  inland 
freight,  ocean  freight,  marine  insiu-ance. 
Taiwan  harbor  export  duty,  U.S.  duty. 
U.S.  brokerage,  and  U.S.  inland  freight. 
We  also  deducted  discounts,  where 
appropriate.  In  accordance  with  section 
772(e)  (1)  and  (2)  of  the  Act.  we 
deducted,  where  appropriate,  credit  and 
banking  expenses,  indir<M:t  selling 
expenses,  including  inventory  carrying 
costs,  warranty  expenses,  and 
commissions. 

Since  Ta  Chen  Incurred  warranty 
expenses,  but  did  not  report  them  in  Its 
computer  response,  as  BIA  we 
calculated  those  expenses  by  dividing 
the  total  value  of  credit  memos  issued 
by  Ta  Chen  International  (TQ).  Ta 
Qien's  related  subsidiary  in  the  United 
States,  for  defective  fittings  by  the  total 
value  of  ESP  sales  made  during  the  POI. 
and  multiplying  this  factor  by  the  gross 
unit  price.  We  did  not  consider 
piutmase  price  sales  in  our  calculation 
because  Ta  Chen  incurred  no  warranty 
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expenses  with  respect  to  such  sales 
during  the  POI,  and  because  TQ  issued 
all  of  the  credit  memos. 

On  K4arch  19, 1993,  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit, 
in  affirming  the  decision  of  the  Court  of 
International  Trade  in  Zenith 
Electronics  Corporation  v.  United 
States.  Slip  Op.  92-1043,  -1045.  -1046. 
ruled  that  section  772(d)(1)(C)  of  the 
Tariff  Act  provides  for  an  addition  to 
U.S.  price  to  account  for  taxes  which  the 
exporting  country  would  have  assessed 
on  the  merchandise  had  it  been  sold  in 
the  home  market,  and  that  section 
773(a)(4)(B)  of  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 
to  FMV  for  differences  in  taxes. 
Accordingly,  we  have  changed  our 
practice  and  will  no  longer  make  a 
circumstance-of-sale  adjustment.  Also, 
we  will  no  longer  calculate  a 
hypothetical  tax  on  the  U.S.  product, 
but  will,  for  the  time  being,  add  to  U.S. 
price  the  absolute  amount  of  tax  on  the 
comparison  merchandise  sold  in  the 
country  of  exportation.  By  adding  the 
amount  of  home  market  tax  to  U.S. 
price,  absolute  dumping  margins  are  not 
inflated  or  deflated  by  differences 
between  taxes  included  in  FMV  and 
those  added  to  U.S.  price. 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
will  calculate  weighted-average 
dumping  margins  by  dividing  the 
88K™8^t6d  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes.  This  change 
would  result  in  weighted-average 
dumping  margin  rates  which  are  neither 
inflated  nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 
paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 
We  are  in  the  process  of  drafting  this 
proposed  change,  and  we  will  begin  the 
rulemaking  process  as  soon  as  possible. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  pipe  fittings  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  home  market  sales  of  pipe 
fittings  to  the  volume  of  third  country 
sales  of  the  same  product,  in  accordance 
with  section  773(a)(1)(B)  of  the  Act.  Ta 
Chen  had  a  viable  home  market  with 
respect  to  sales  of  pipe  fittings  during 
the  POI. 

In  accordance  with  19  CFR  353.58.  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible. 

Cost  of  Production 

Based  on  petitioner's  allegations,  we 
investigated  whether  Ta  Chen  had  home 


market  sales  that  were  made  at  less  than 
its  COP. 

We  calculated  the  COP  based  on  the 
sum  of  Ta  Chen's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing.  We  relied  on  the  submitted 
COP  and  CV  data,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

(1)  Packing  Costs:  For  COP  and  CV,  Ta 
Chen's  reported  conversion  costs 
include  labor  costs  associated  with  the 
packing  of  fittings  in  Taiwan.  Therefore, 
we  subtracted  these  packing  costs  from 
COM  when  we  made  adjustments  to 
reported  general  and  administrative 
expenses  and  interest.  (See  Cost 
Comment  1). 

(2)  Ta  Chen's  reported  COM  figures  in 
its  COP  and  CV  response  do  not  include 
the  e^ect  of  revenues  from  the  sale  of 
scrap  from  the  fittings  mill.  We 
corrected  for  this  by  calculating  an 
offset  to  the  reported  COM.  The  scrap 
sale  offset  was  calculated  using  the  ratio 
of  the  total  value  of  sales  of  scrap  from 
the  fittings  mill  to  the  total  cost  of 
manufacture  from  the  fittings  mill.  (See 
Cost  Comment  2). 

(3)  Interest  Expenses:  For  considered 
value,  we  calculated  an  offset  to 
reported  interest  expenses  to  avoid 
double  counting  finance  charges.  We 
calculated  the  interest  offset  ratio  as  the 
percentage  of  finished  goods  inventory 
and  accounts  receivable  to  total  assets, 
using  the  balances  reported  in  the 
audited  financial  statements.  We  then 
used  this  ratio  to  reduce  reported  CV 
interest  expenses.  (See  Cost  Comment 
3). 

(4)  Ta  Chen's  reported  COP  and  CV 
data  does  not  include  an  adjustment  for 
the  1992  translation  losses.  We  included 
these  losses  as  part  of  the  general 
expenses.  The  translation  loss  was 
calculated  using  the  difference  between 
the  total  value  of  accumulated 
translation  losses  in  1992  and  1991,  as 

a  percentage  of  the  total  cost  of  sales. 

If  over  90  percent  of  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities.  If  between  ten  and  90 
percent  of  respondent's  sales  of  a  given 
model  were  at  prices  below  the  COP, 
and  such  sales  were  over  an  extended 
period  of  time,  we  disregarded  only  the 
below-cost  sales.  Where  we  found  that 
more  than  90  percent  of  respondent's 
sales  were  at  prices  below  the  COP,  and 
such  sales  were  over  an  extended  period 
of  time,  we  disregarded  all  sales  for  that 
model  and  calculated  FMV  based  on 
constructed  value  (CV).  No  evidence 


was  presented  to  indicate  that  below 
COP  prices  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

In  order  to  determine  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product  specific 
basis:  (1)  If  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP. 
or  (2)  if  respondent  sold  a  product 
during  two  months  or  more  during  the 
POL  and  there  were  sales  below  the 
COP  during  two  or  more  of  those 
months,  then  below-cost  sales  were 
considered  to  have  been  made  over  an 
extended  period  of  time.  Based  on  this 
analysis,  therefore,  we  based  FMV  for 
Ta  Chen  on  both  home  market  prices 
andCV. 

Where  home  market  comparison 
models  were  found  to  be  below  COP,  we 
used  CV  as  FMV.  To  calculate  CV,  in 
addition  to  the  cost  of  materials  and 
fabrication,  we  used  the  actual  general 
expenses  in  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act.  where  they 
exceeded  the  statutory  minimum  of  ten 
percent.  For  profit  in  CV.  we  applied 
eight  percent  of  the  combined  cost  of 
materials,  fabrication,  and  general 
expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Act,  because  the 
actual  amount  was  less  than  the 
statutory  minimum  of  eight  percent. 

From  FMV,  we  deducted  mland 
freight  and  discounts.  In  addition,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

For  both  home  market  price  and  CV 
comparisons  to  purchase  price  sales,  we 
made  circumstance-of-sale  adjustments 
for  credit  expenses  and  bank  handling 
charges,  in  accordance  with  19  CFR 
353.56.  We  made  adjustments,  where 
appropriate,  for  commissions  paid  to 
unrelated  parties  in  the  United  States. 
We  offset  these  commissions  by  the 
lesser  of  (1)  the  amount  of  the  indirect 
selling  expenses  incurred  in  the  home 
market  by  Ta  Chen,  or  (2)  the  amount 
of  the  U.S.  commission.  We  recalculated 
these  indirect  selling  expenses  because 
the  methodology  was  based  solely  on  an 
estimate  of  how  much  time  Ta  Chen's 
sales  representatives  spent  on  sale  of 
pipe  fittings.  Therefore,  we  used  the 
methodology  originally  reported  in  Ta 
Chen's  August  31. 1992  response  in 
which  actual  selling  expenses  for  both 
fittings  and  pipe  were  allocated  over 
total  domestic  shipments  of  fittings  and 
pipe. 

For  both  home  market  price  and  CV 
comparisons  to  ESP  sales,  we  made 
deductions  in  accordance  with  19  CFR 
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353.56  as  follows:  where  no 
commissions  were  paid  on  the  U.S. 
sales,  we  deducted  from  FMV  the  lesser 
of  (1)  the  weighted-average  home  market 
indirect  selling  expenses,  including 
inventory  carrying  costs,  or  (2)  indirect 
selling  expenses  incurred  on  U.S.  sales. 
Where  commissions  were  paid  on  U.S. 
sales,  we  deducted  from  FMV  the  lesser 
of  (1)  the  weighted-average  home  market 
indirect  selling  expenses,  including 
inventory  carrying  costs,  or  (2)  the  sum 
of  U.S.  commissions  and  U.S.  indirect 
selling  expenses  for  U.S.  sales. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a)  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
y  the  Federal  Reserve  Bank. 
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ritical  Circumstances 

^  In  our  preliminary  determination,  we 
found  that  there  was  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circumstances  existed  with  respect  to 
imports  from  Ta  Chen,  TYH,  and  Tru- 
Flow.  Section  735(a)(3)  of  the  Act 
provides  that  critical  circumstances 
«xist  if  we  determine  that: 
!  (A)(i)  There  is  a  history  of  dumping  in 
(he  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 
!    (ii)  The  person  by  whom,  or  for  whose 
laccount,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
Exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
lover  a  relatively  short  period. 

It  has  been  the  Department's  practice 
Ito  consider  estimated  margins  of  25 
percent  or  greater  on  sales  to  unrelated 
parties  and  estimated  margins  of  15 
percent  or  greater  on  sales  to  related 
barties  as  sufficient  proof  to  impute 
faiowledge  of  dumping.  Since  forTa 
Chen  the  weighted-average  dumping 
margins  fall  below  these  percentages 
find  there  is  no  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
subject  merchandise,  critical 
circumstances  do  not  exist. 
Accordingly,  it  is  not  necessary  to 
determine  if  massive  imports  exist. 
'The  estimated  margins  applied  to 
TYH  and  Tru-Flow  are  all  greater  than 
i5  percent.  Therefore,  there  is  sufficient 

{iroof  to  impute  knowledge  of  dumping. 
Vith  respect  to  Tru-Flow  and  TYH. 
^lowever,  we  could  not  determine  if 
aiassive  imports  exist  using  company- 
specific  shipment  data,  since  the 
investigation  of  Tru-Flow  was 


discontinued  and  TYH's  shipment  data 
was  never  verified.  Therefore,  we  have 
relied  upon  BIA  for  determining 
whether  there  have  been  massive 
imports  of  pipe  fittings  from  TYH  and 
Tru-Flow,  and  are  making  the  adverse 
assumption  that  imports  were  massive 
over  a  relatively  short  period  of  time.  As 
such,  we  determine  that  critical 
circumstances  do  exist  for  TYH  and 
Tru-Flow. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  docimientation 
containing  relevant  information. 

Interested  Party  Comnients 

Comment  1 

Petitioner  asserts  that,  for  the  reasons 
set  forth  in  the  Department's 
preliminary  determination,  the  most 
adverse  BIA  continues  to  be  the  correct 
criteria  for  determining  appropriate 
dumping  margins  for  Tru-Flow. 

Department  Position 

We  agree  wth  petitioner.  As 
described  in  the  preliminary 
determination,  Tru-Flow  failed  the 
verification  of  its  volume  and  value 
data.  Because  of  that,  we  determined  not 
to  continue  the  investigation  of  Tru- 
Flow  and  instead  use  BIA.  The  same 
criteria  for  BIA  at  our  preliminary 
determination  apply  for  our  final 
determination.  As  such,  we  have 
applied  the  highest  margin  in  the 
petition  to  Tru-Flow  as  BIA.  (See  Best 
Information  Available  section  of  this 
notice  for  further  discussion). 

Comment  2 

Petitioner  argues  that  the  Department 
should  use  the  most  adverse  BIA  for 
determining  the  appropriate  dumping 
margin  for  TTH.  Petitioner  asserts  that 
TYH  has  been  uncooperative  in  the 
investigation  by  refusing  to  respond  to 
the  Department's  deficiency  letter 
regarding  TYH's  Section  D  response  and 
resigning  its  participation  on  January 
12, 1993.  In  our  preliminary 
determination,  we  applied  48.4  percent 
to  TYH,  the  average  of  the  margins 
contained  in  the  petition  because, 
although  TYH  was  cooperative,  its  cost 
response  was  deficient  and  we  could 
not  use  it. 

Department's  Position 

We  agree  with  petitioner  that  because 
TYH  withdrew  from  the  Department's 
investigation  and  informed  us  that  it 


would  not  respond  to  the  Department's 
Section  D  deficiency  letter,  we  cannot 
apply  the  same  criteria  for  BIA  at  the 
final  determination  as  we  did  at  our 
preliminary  determination. 
Furthermore,  since  we  did  not  verify 
any  of  TYH's  sales  or  COP  information, 
we  must  use  BIA  for  our  final 
determination.  Since  TYH  has  not 
cooperated  with  the  Department  since 
our  preliminary  determination,  we  have 
applied  the  highest  margin  contained  in 
the  petition  as  BIA.  (See  Best 
Information  Available  section  of  this 
notice  for  further  discussion). 

Comment  3 

Ta  Chen  states  that  the  Department 
noted  at  verification  that  three  of  its 
home  market  customers  were 
incorrectly  identified  as  end-usors, 
when  in  feet  they  were  distributors. 
Since  these  three  customers  are  pipe 
fitting  manufacturers  who  purchase 
fittings  from  Ta  Chen  that  they  do  not 
produce,  the  Department  should  change 
the  customer  category  from  end-user  to 
distributor. 

Departments  Position 

We  agree  with  Ta  Chen  and  have 
made  this  correction  to  the  sales 
database. 

Cost  Comments 

Comment  J 

Ta  Chen  claims  that  it  did  not  remove 
packing  costs  from  the  reported  material 
and  conversion  costs.  Therefore,  for 
COP,  Ta  Chen  argues  that  packing  costs 
should  not  be  added  to  the  reported 
material  and  conversion  costs. 
Furthermore,  for  CV,  Ta  Chen  maintains 
,  the  reported  packing  costs  should  be 
removed  from  the  material  and 
conversion  costs  when  calculating  CV, 
and  in  calculating  profit  and  general 
expenses.  Ta  Chen  claims  that  where 
the  Department  finds  double  counting, 
even  at  verification,  the  Department 
corrects  it,  citing  New  Steel  Rail.  Except 
Light  Rail,  From  The  United  Kingdom 
(58  FR  9145.  9147,  February  19,  1993 
(Comment  5)). 

Department's  Position 

We  agree  only  in  part  with  Ta  Chen. 
At  verification  we  found  that  packing 
costs  were  in  fact  included  in  Ta  Chen's 
reported  conversion  costs  for  pipe 
fittings.  However,  we  did  not  find  that 
material  packing  costs  were  included  in 
the  reported  materials  costs. 

In  the  Department's  March  18.  1993, 
sales  and  cost  verification  report 
(verification  report),  it  states  on  page 
two  that  the  total  actual  cost  of  coil 
transferred  to  Plant  I  production  (the 
pipe  mill)  was  added  together  with  the 
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actual  cost  of  anticorroaive  materials 
entered  into  production  to  arrive  at  the 
total  actual  cost  of  direct  materials.  This 
was  then  compared  with  total  standard 
costs  to  arrive  at  direct  materials 
variance,  which  ts  th«i  allocated  to  the 
transfers  of  Hnished  goods  to  Plant  II 
(the  fittings  mill).  We  did  not  find  at 
verification,  nor  did  Ta  Chen  report  in 
its  responses  to  the  Department's 
Section  D  cost  questionnaires,  that  these 
direct  materials  include  costs  associated 
with  packing  materials. 

Ftirthermore,  on  page  three  of  the 
verification  report,  we  state  that  the 
standard  material  costs  for  fittings  were 
based  upon  standard  coil  purchase 
price,  usage  rate,  and  conversion  costs 
from  the  Plant  I.  and  that  these  costs 
traced  directly  into  Ta  Chen's  computer 
response  as  CV  and  COP  direct  material 
costs.  There  is  no  reference  to  the 
Inclusion  of  costs  associated  with 
packing  materials.  Therefore,  we  do  not 
agree  that  the  reported  material  costs 
include  any  (Mcking  material  costs  and 
have  added  packing  material  costs  to  Ta 
Chen's  COM  for  COP  and  CV  purposes. 

We  did  verify,  however,  that  a  portion 
of  standard  conversion  costs  do  include 
labor  costs  for  packing.  (See  page  three 
of  the  verification  report  and  the  related 
verification  exhibits.)  Also,  as  stated  on 
page  four  of  the  verification  report,  we 
found  that  the  total  standard  direct  labor 
costs  reported  were  found  to  consist  of 
direct  labor  costs  incurred  in  the 
production  steps  of  cutting,  forming, 
processing,  heat  treating,  pickling,  and 
packing.  Therefore,  we  agree  with 
respondent  that  its  conversion  costs  do 
include  certain  costs  associated  with 
packing  labor,  and  have  removed  them 
when  calculating  interest  and  general 
expenses  for  COP  and  CV,  and  profit  for 
CV.  (See  "Calculation  Adjustments  for 
the  Final  Determination"  memorandum, 
dated  May  3, 1993). 

Comment  2 

Ta  Chen  claims  that  its  reported  cost 
of  manufacture  should  be  reduced  by 
exchange  rate  gains  on  raw  material 
purchases  and  the  value  of  scrap  sales. 

Department's  Position 

We  do  not  agree  with  Ta  Chen  that  the 
effect  of  these  exchange  rate  gains 
should  be  included  in  material  costs.  Ta 
Chen  did  not  identify  the  exchange  rate 
gains  to  the  materials  used  for  the 
products  under  investigation. 

We  made  an  adjustment,  however,  for 
the  value  of  scrap  sales  from  the  fittings 
mill  by  calculating  an  offset  to  the 
reported  total  cost  of  manufacture  since 
the  offiset  was  not  included  in  materials. 
(See  "Calculation  Adtustments  for  the 


Final  Determination"  memorandum, 
dated  May  3, 1993). 

Comment  3 

Ta  Chen  claims  that  Interest  expenses 
for  CV  should  be  adjusted  downward  for 
interest  expenses  associated  with 
accounts  receivable  and  finished 
inventory,  and  that  this  adjustment 
reflects  standard  Department  practice. 

Department's  Position 

We  agree  with  Ta  Chen  and  have 
calculated  an  offset  to  reported  material 
expenses  to  avoid  double  coxmting 
finance  diarges.  (See  "Calculation 
Adjustments  for  the  Final 
Determination"  memo.  May  3, 1993). 

Comment  4 

Ta  Chen  claims  that  its  COP  and  CV 
material  costs  should  be  adjusted 
downward  to  eliminate  the  cost  of 
wooden  boxes.  Ta  Chen  produces  the 
pipe  used  to  manufacture  fittings,  and 
the  pipe  mill  incurs  costs  for  the 
wooden  boxes,  which  are  used  only  for 
the  export  of  pipe.  Consequently,  "Ta 
Chen  argues  that  these  costs  should  not 
be  attributed  to  pipe  fittings.  Ta  Chen 
argues,  therefore,  that  the  material  costs 
of  butt-weld  fittings  should  be  reduced 
by  the  amount  attributable  to  these 
wooden  box  costs. 

Petitioner  argues  that  the 
Department's  March  18, 1993,  cost  and 
sales  verification  report  (verification 
report)  makes  no  mention  of  the  fact 
that  materials  costs  include  costs 
attributable  to  wooden  boxes.  Therefore, 
the  cost  of  these  wooden  boxes,  and  the 
matter  of  whether  they  were  or  were  not 
properly  adjusted  for.  was  not  explicitly 
considered  at  verification.  In  fact, 
claims  petitioner,  the  verification  report 
shows  that  Ta  Choi's  product-specific 
material  costs  trace  direcUy  into  Ta 
Chen's  response  for  CV  and  COP  direct 
material  costs.  As  such,  petitioner 
objects  to  any  after-the-fact  adjustments 
of  Ta  Chen's  costs  that  are  not  based  on 
verified  information. 

Department's  Position 

We  do  not  agree  with  Ta  Chen  that  its 
reported  material  costs  include  wooden 
box  costs  for  export  of  pipe.  There  is  no 
specific  evidence  on  the  record 
indicating  that  these  costs  were 
included  in  the  materials  costs  of  pipe 
that  were  transferred  from  Plant  I  to 
Plant  n.  While  we  did  adjust  conversion 
costs  to  remove  labor  costs  associated 
with  packing  (See  Cost  Comment  1),  we 
made  this  adjustment  based  on  our 
findings  at  verification.  The 
Department's  verification  report  clearly 
indicates  that  conversion  costs  for 
fittings  induded  costs  associated  with 


packing  of  fittings.  However,  Ta  Chen 
argues  that  the  Department  should  make 
an  additional  adjustment  to  its  material 
costs  without  any  support  in  the 
verification  rep<wt  or  its  responses  to 
show  that  its  material  costs  include 
these  wooden  box  costs. 

Ta  Chen  states  that  these  costs  were 
properly  deducted  from  its  material  cost 
lor  fittings  not  produced  during  the  POI, 
as  illustrated  in  its  worksheet  in  Exhibit 
11  of  its  deficiency  cost  response,  but 
not  from  the  material  cost  for  fittings 
that  were  produced  during  the  POI,  as 
illustrated  in  its  worksheet  in  Exhibit  4 
of  its  original  cost  response.  However, 
the  worksheet  in  Exhibit  11  reports 
Plant  I  conversion  costs  for  pipe,  not  for 
pipe  fittings,  and  the  figures  reported 
under  the  cost  of  wooden  boxes  were 
taken  from  the  schedule  of  factory 
overhead  for  Plant  I.  The  worksheet  in 
Exhibit  4,  however,  reports  Plant  II 
conversion  costs  for  pipe  fittings. 
Moreover,  Ta  Chen  claims  that  the 
wooden  box  costs  reported  in  Exhibit  11 
should  be  used  to  adjust  the  conversion 
costs  in  Exhibit  4.  Since  these  wooden 
box  costs  reported  in  Exhibit  1 1  are 
from  the  pipe  factory  for  fittings  not 
produced  during  the  POI,  we  cannot  use 
these  figures  to  properly  adjust  the 
conversion  costs  reported  for  fittings 
that  were  produced  during  the  POI. 
Therefore,  we  have  not  made  any 
adjustments  for  these  costs. 

Comment  5 

Petitioner  questions  Ta  Chen's  cost 
methodologies  and  the  accuracy  of  Ta 
Chen's  costs  of  production.  Specifically, 
petitioner  cites  a  discrepancy  between 
the  standard  observed  at  verification 
and  the  reported  standard  of  the 
machine  time  necessary  to  form  W  40S 
and  2"  10s  fittings,  to  suggest  that  Ta 
Chen  could  have  manipulated  its  costs 
standards  to  lower  its  costs  of 
production.  Petitioner  argues  that  Ta 
Chen's  explanation  that  different  and 
new  machines  were  in  use  during 
verification  than  those  used  to  create  the 
standards  reported  to  the  Department  is 
not  adequate.  Therefore,  petitioner 
roquests  that  as  BIA,  the  Department 
make  an  adjustment  upward  to  Ta 
Chen's  costs  equal  to  the  amount  of  the 
discrepancy  observed  daring 
verification. 

Respondent  asserts  that  it  did  not 
engage  in  cost  manipulation  and 
provides  the  following  reasons,  as  noted 
in  the  verification  report,  for  the 
difference  between  the  observed 
standard  and  the  reported  standard:  (1) 
It  takes  more  time  to  change  the  mold 
on  a  machine  that  makes  ^/i"  40S  than 
it  takes  to  change  the  mold  on  a 
machine  to  make  2"  lOS,  (2)  the 
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standards  are  based  on  the  machines 
existing  at  the  time  the  standards  were 
created;  at  the  time  of  the  Department's 
verification.  Ta  Chen  had  some  new 
machines;  and,  finally,  (3)  on  the  day  of 
verification,  the  new  machine  was 
producing  the  ^h"  40S,  and  the  old 
machine  was  producing  the  2"  lOS.  At 
the  time  the  standards  were  created.  Ta 
Chen  only  had  the  old  machine,  which 

Produced  both  these  two  types  of  pipe 
ttings. 

Department's  Position 

While  we  agree  with  petitioner  that  a 
discrepancy  was  found  at  verification 
between  the  reported  standard  and  what 
the  Department  observed  during  a  plant 
tour,  we  do  not  agree  with  petitioner 
that  respondent  has  not  adequately 
demonstrated  valid  reasons  that 
accurately  reflect  its  actual  production 
costs.  On  page  five  of  the  Department's 
verification  report,  we  noted  several 
reasons  as  cited  by  respondent,  why  this 
discrepancy  between  the  standards 
during  the  POI  and  what  was  observed 
at  verification  could  exist.  Also,  the 
Department's  test  was  performed  only 
once  during  a  plant  tour,  while  Ta 
Chen's  reported  standards  were  based 
on  historical  production  experience,  h 
addition,  there  is  no  evidence  on  the 
record  to  indicate  that  respondent 
manipulated  its  standards  to  lower  its 
COP.  In  fact,  page  five  of  the 
Department's  cost  verification  report 
states  that  "Ii]n  summary,  certain  of  the 
variables  upon  which  the  standard 
conversion  costs  reported  on  Exhibit 
CV-14  were  based,  were  reviewed  and 
tested  during  verification,  and  as  a 
result  of  that  review,  no  evidence  was 
found  to  indicate  that  the  standard 
conversion  costs  were  incorrect." 
Therefore,  we  have  not  made  any 
adjustments  to  Ta  Chen's  COP  based  on 
this  one  test  performed  at  verification. 

Comment  6 
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Petitioner  argues  that,  based  on  the 
verification  report,  there  is  a 
discrepancy  between  the  amount  of  pipe 
transferred  fi-om  inventory  for 
production  of  fittings  during  the  POI 
and  the  amount  of  fittings  actually 
produced.  Petitioner  suggests  that  this 
discrepancy  cannot  be  accounted  for  by 
work-in-progress  or  fluctuations 
between  months,  and  is  problematic, 
particularly  considering  the  fact  that 
any  level  of  scrap  would  generally 
reduce  the  level  of  fittings  produced 
relative  to  the  amount  of  pipe  ordered 
for  production.  Petitioner  argues  that 
since  Ta  Chen  has  stated  that  it  uses  all 
of  its  raw  materials  from  its  pipe  factory, 
an  upward  adjustment  to  Ta  Chen's 


costs  of  production  is  required  to 
properly  account  for  the  discrepancy. 

Ta  Chen  points  out  that  petitioner 
itself  concedes  that  work-in-process 
means  that  these  two  figures  should 
differ.  In  addition,  Ta  c3ien  argues  that 
its  pipe  fitting  mill  has  its  own  pipe 
inventory,  and  thus  the  difference 
between  these  two  figures  would  be  due 
to  the  use  of  pipe  already  in  the 
inventory  of  the  fittings  mill  at  the 
beginning  of  the  POI.  Ta  Chen  claims 
that  the  verifiers  decided  not  to  further 
pursue  the  difference  between  the  two 
figures  since  the  difference  did  not  seem 
sufficiently  significant  to  be  worth 
pursuing. 

Also,  at  verification,  the  Department 
selected  one  fitting  type  and  tied  the 
quantity  of  pipe  transferred  from  the 
pipe  mill  to  the  fittings  mill,  and  the 
quantity  of  pipe  received  by  the  fittings 
mill  from  the  pipe  mill  for  selected 
months,  with  no  discrepancies  found. 
Furthermore,  Ta  Chen  claims  that  the 
cost  verification  report  indicates  that  the 
value  of  pipe  transferred  bom  the  pipe 
mill  to  the  fittings  mill  was  the  same  as 
the  value  of  pipe  received  by  the  fittings 
mill  from  the  pipe  mill. 

Department's  Position 

We  do  not  agree  vnth  petitioner  that 
an  upward  adjustment  to  Ta  Chen's 
reported  COP  is  necessary.  As  we  stated 
on  page  five  of  the  Department's  sales 
verification  report,  this  type  of  analysis 
was  intended  only  "as  a  general  check." 
We  decided  not  to  pursue  this 
discrepancy  any  further  because  the 
explanations  provided  at  verification 
were  reasonable.  Instead,  we  chose  to 
conduct  this  same  type  of  analysis  on  a 
more  defined  level,  examining  transfers 
of  one  type  of  pipe  during  two 
particular  months  during  the  POI. 

As  the  verification  report  and  exhibits 
indicate,  we  initially  examined  the  total 
aggregate  transfer  of  pipe  bom  Plant  I  to 
inventory,  and  then  the  aggregate 
transfer  of  pipe  from  inventory  to  Plant 
n  production  during  a  six-month  period. 
Since  we  noted  a  difference  between  the 
amount  of  pipe  transferred  to  Plant  II 
and  the  amount  of  fittings  produced  at 
the  aggregate  level,  we  decided  to 
conduct  this  type  of  analysis  at  a 
product-specific  level  during  certain 
months.  As  the  verification  report 
indicates,  we  conducted  this  analysis 
without  any  discrepancies. 

Continuation  of  Suspension  of 
Liquidation 

For  Ta  Chen,  we  are  directing  the 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  certain 
stainless  steel  butt-weld  pipe  fittings 
that  are  entered,  or  withdrawn  from 


warehouse,  for  consumption  on  or  after 
December  23. 1992.  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 
For  TYH  and  Tru-Flow,  however,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  pipe  fittings  from  Taiwan,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  90  days 
prior  to  the  date  of  publication  of  our 
prehminary  determination  in  the 
Federal  Ri^ster,  in  accordance  with 
section  735(c)(4)(A)  of  the  Act.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  final  dumping  margins,  as 
shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/marKjfacturef/exporter 


Tachia  Yung  Ho  Machine  Industry 

Co..  Ltd 

Ta  Chen  Stainiess  Pipe  Co..  Ltd. 

Tru-Ftow  Industrial  Co..  Ltd 

All  Others 


Weighted- 
average 
margin 
percent- 
age 


rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  May  7. 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc  93-  11531  Filed  5-13-93;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Modification  of 
Scientific  Research  Permit  726  (P45I) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  222.25  of  the 
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ragulatioos  govvming  endangered  fish 
and  wildlife  permits  (50  CFR  part  222). 
Scientific  Rsaeardi  Patmit  No.  726 
issued  to  Dr.  Boyd  Kynard,  Northeast 
Anadromoxis  Fish  Research  Laboratory, 
U.S.  Fish  and  WildUfe  Service.  P.O.  Box 
796.  Turners  Falls.  MA  01376,  on  March 
22, 1991.  was  modified  to  allow  the 
Permittee  to:  (1)  Capture  an  additional 
four  (4)  fish  (1  female/3  males)  in  the 
Connecticut  River  and  remove 
approximately  2500-3000  eggs  bma  the 
female  and  sperm  from  the  males  for 
contaminant  analysis;  (2)  capture,  radio- 
tag  and  release  an  additional  10  pre- 
spawning  sturgeon  from  the  Holyoke 
Dam  to  continue  efforts  to  define 
specific  movements  of  pre-  and  post- 
spawning  adults:  and  (3)  lethally  take 
up  to  three  in  the  unlikely  event  a  fish 
is  accidentally  killed  during  gill-net 
captures.  This  modification  becomes 
e^sctive  upon  publication  in  the 
Federal  Register. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Si>edes  Act  of  1973  is 
based  on  a  finding  that  such  Permit,  as 
modified:  (1)  Was  applied  for  in  good 
feith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  Permit:  (3) 
and  is  consistent  with  the  p\uposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  parts  220-222  of 
title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

Documents  pertaining  to  this 
Modification  and  Permit  are  available 
for  review,  by  appointment,  in  the 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring,  MD  20910 
(301/713-2289):  and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NCAA,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508/291-9200). 

Dated:  May  7, 1993. 
William  W.  Fox.  ]t^ 

Dinctor,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc  ga-11457  Piled  5-13-93;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjmtmatit  of  an  bnpoct  UtMl  for 
Cartain  Cotton  and  Man-Mada  FIbar 
TaxtUa  Produeta  Prodticad  or 
Manufacturad  in  tha  PhlUpplnaa 

May  11, 1993. 

agency:  Committee  for  the 

Implementation  of  Textito  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing  a 

Umit. 

EFFECTTVE  DATE:  May  18. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6713.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  352/ 
652  is  being  reduced  for  carryforward 
used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53473,  published  on 
November  10. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
|.  Haydan  B«yd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeements. 

CoBUBlMa*  for  the  Implwmaiilation  of  Textile 
AgrsenMOta 

May  11, 1993. 
Commissiooer  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  ^]cv0ml)er  4, 1992,  liy  the 
Chafarman,  Committee  for  the  implementation 
of  Textile  Agreements.  That  directive 


coaoenis  imports  of  certain  cotton,  wool  and 
maB-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetal>la  fiber 
apparel,  produced  or  manufactured  in  tlie 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
1993  and  extends  through  December  31, 
1993. 

Effective  on  May  18, 1993,  you  are  directed 
lo  amend  the  November  4. 1992  directive  to 
reduce  the  limit  for  Categories  3S2/6S2  to 
1,605.870  doxan  *,  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Die  PlulippiiMt. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fails  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

SiiKwely, 
).  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc  93-11532  Filed  5-13-93;  8:45  am] 
attuNOCooc  3Bie-on-f 


COMMITTEE  FOR  PURCHASE  FROM  . 
PEOPLf  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additiona 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List. 
SUMMARY:  This  action  adds  to  the 
Procurement  List  cold  weather 
undershirts  and  drawers  to  be  furnished 
by  a  nonprofit  agency  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 
EFFECTIVE  DATE:  June  14, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPtEMENTARV  INFORMATKDN:  On  March 
19, 1993,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  a  notice  (58  FR 
15137)  of  the  proposed  addition  of  these 
drawers  and  undershirts  to  the 
Procurement  List. 

Comments  were  received  from  a 
contractor  affected  by  a  Committee 
decision  to  add  part  of  the  Covemment 
requirement  for  another  type  of  cold 
weather  drawers  and  undershirts  to  the 
Procurement  List.  The  contractor 
objected  to  this  action  because  it 
claimed  it  would  be  severely  impacted 


*  The  limit  Itas  not  Iwen  ad)u«l«d  to  account  for 
any  Inporti  «xporied  a(l«r  Daoonbar  31, 1992. 
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by  the  action,  and  because  it  questioned 
the  capability  of  the  workers  with  severe 
disabilities  who  would  produce  the 
items  to  manufactiu^  them  to 
Government  standards.  The  drawers  and 
undershirts  are  new  items  which  the 
Marine  Corps  is  buying  for  the  first 
time.  The  Committee's  determination 
that  the  nonprofit  agency  which  will 
produce  the  items  is  capable  of  doing  so 
is  based  on  a  statement  by  the  Marine 
Corps  that  it  considers  the  nonprofit 
agency  capable  of  producing  them;  the 
fact  that  the  nonprofit  agency  is 
successfully  producing  similar  items; 
and  an  assessment  by  the  central 
nonprofit  agency  involved  in  this  action 
that  it  has  inspected  the  nonprofit 
agency  and  concurs  in  the  Marine 
Corps'  conclusion.  The  contractor 
particularly  questioned  the  ability  of 
blind  individuals  to  produce  the  items. 
Blind  individuals  participating  in  the 
Committee's  program  have  a  long 
history  of  successfully  producing  sewn 
items  at  least  as  complex  as  these 
drawers  and  undershirts.  Additionally, 
the  nonprofit  agency  which  will 
pioduce  these  items  predominantly 
employs  people  with  severe  disabilities 
other  than  blindness,  so  fiew  if  any  blind 
people  will  be  involved  in  producing 
the  items. 

As  the  contractor  notes,  the 
Committee's  regulations  require  it  to 
consider  the  impact  of  its  decision  on 
the  current  contractor  for  the  items  in 
question.  Because  these  items  have  not 
been  purchased  by  the  Government 
previously,  there  can  be  no  impact  on  a 
current  or  most  recent  contractor  for 
them.  The  commenting  contractor  is 
really  objecting  to  being  deprived  of  an 
opportunity  to  bid  on  subsequent 
procurements  of  these  items.  The 
Committee  does  not  consider  loss  of  this 
opportunity  alone  to  constitute  Severe 
adverse  impact  on  a  contractor, 
particularly  a  contractor  that  has  never 
received  a  contract  for  the  items  in 
question.  In  the  case  of  the  other  cold 
weather  underclothing  which  the 
Committee  added  to  the  Procurement 
List,  the  Committee  substantially 
reduced  the  portion  of  the  Government 
requirement  added  to  the  List  to  avoid 
having  a  severe  adverse  impact  on  this 
contractor.  The  portion  of  that 
requirement  which  was  not  added  to  the 
Procurement  List,  and  many  other 
Government  and  commercial  textile 
items,  remain  available  for  the 
contractor  to  compete  to  produce.  The 
Department  of  Defense  (DoD)  has 
informed  the  Committee  that  it  intends 
to  continue  procuring  the  other  cold 
weather  underclothing  which  the 
commenting  contrM:tor  and  the 
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Committee's  program  are  cuirently 
furnishing  to  DoD. 

DoD  has  toW  the  Committee  that  the 
Marines  only  buy  1%  of  the  type  of  cold 
weather  undershirts  and  drawers  which 
the  contractor  and  the  Committee's 
program  are  already  providing. 
Consequently,  the  Committee  does  not 
believe  that  the  availability  of  the  new 
items  for  the  Marine  Corps  will  result  in 
a  significant  decrease  in  sales  of  the 
other  cold  weather  undershirts  and 
drawers.  As  a  result,  the  Committee 
does  not  believe  that  the  addition  of 
these  new  items  for  the  Marine  Corps  to 
the  Procurement  List  will  have  a  severe 
adverse  impact  on  the  contractor. 

The  contractor  also  mentioned  that  it 
is  located  in  a  labor  surplus  area  and 
that  the  market  for  Government  textile 
items  is  declining,  which  magnifies  the 
impact  of  the  Committee's  actions  on 
the  contracior.  Because  the  contractor  is 
only  losing  an  opportunity  to  bid,  the 
Committee's  action  will  not  directly 
affect  the  contractor's  employees. 

The  contractor  questioned  the 
Committee's  ability  to  establish  a  fair 
market  price  for  items  which  the 
Government  has  not  previously 
purchased.  In  such  cases,  the 
Committee's  fair  market  pricing  policy 
requires  it  to  base  the  price  on  the 
nonprofit  agency's  costs  to  produce  the 
item.  The  price  which  has  been 
established  is  a  feir  market  price  under 
this  policy. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agency  to  produce 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  ciurent  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  wiiicfa  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-Wc)  in 
connectioa  with  the  commodities 


proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 
Undershirt.  Cold  Weather 

8415-00-4^SH-0076 

8415-00-NSH-0077 

8415-00-NSH-0078 

8415-00-N3H-0079 
Drawers,  Cold  Weather 

8415-O0-NSH-0080 

8415-00-NSH-0081 

8415-00-NSH-0082 

8415-OD-NSH-0083 
(Requirements  for  the  U.S.  Marine 
Corps) 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  93-11523  Filed  5-13-93;  8:45  am] 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACnON:  Proposed  additions  to 
Procurement  List. 

StiMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  B£  RECEIVED  ON  OA 
BEFORE:  June  14,  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beveriy  Milkman  (703)  603-740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  fix)m  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  soiall  entities. 


28564 


Federal  Register  /  Vol.  58,  No.  92  /  Friday,  May  14,  1993  /  Notices 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
procurement  List  for  production  by  the 
nonprofit  agency  listed: 

CommoditiM 

Cable  Assembly.  Electrical 

6150-01-027-0125 
(Remaining  50%  of  the  Government's 
requirement) 

Nonprofit  Agency: 

Mississippi  Industries  for  the  Blind.  Jackson, 
Mississippi  at  its  facility  in  Meridian. 
Mississippi 
Polder,  File 

7530-01-346-4925 
7530-O1-346-4926 
7530-01-347-5227 

Nonprofit  Agency: 

Lions  Qub  Industries,  Inc.,  Durham,  North 
Carolina 

ServicM 

Janitorial/Custodial,  Southeast  Federal 
Center.  Building  216,  M  Street  SE., 
Washington,  DC 

Nonprofit  Agency 

Davis  Memorial  Goodwill  Industries,  Inc., 

Washington,  DC 
Mailroom  Operation,  U.S.  Army  Corps  of 

Engineers,  Robert  Duncan  Plaza,  333  1st 

Avenue,  U.S.  Custom  House,  220  NW. 

8th  Avenue,  Portland,  Oregon 

Nonprofit  Agency 

Portland  Habilitation,  Inc.,  Portland,  Oregon 

Beverly  L.  Milkman 

Executive  Director 

IFR  Doc.  93-11524  Filed  5-13-93;  8:45  ami 
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Procurwnent  Utt;  PropoMd  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  14, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPtEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accompHsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  the 


Procurement  List  for  production  by  the 
nonprofit  agency  listed: 

Commodities 

Shelter,  Complete 

8340-00-NSH-OOOl 

8340-00-NSH-O002 

Drab 
834O-00-NSH-0003 
8340-00-NSH-0004 
8340-00-NSH-O005 
8340-00-NSH-0006 
Nonprofit  Agency:  ORC  Industries,  Inc 

LaCrosse,  Wisconsin 


Shelter,  Complete 
Rainfly — Olive 

Rainfly — Tan 
Carrying  Bag 
Spare  Parts  Kit 
Repair  Kit 


Service 

Food  Service  Attendant 
Marine  Corps  Air  Station 
Cherry  Point,  North  Carolina 
Nonprofit  Agency:  Craven  Evaluation 

and  Training  Center,  New  Bern,  North 

Carolina 
Beverly  L!  Milkman, 
Executive  Director. 

(PR  Doc.  93-11525  Filed  5-13-93;  8:45  am) 
BiLUNO  cooc  tass-oi-r 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  14,  1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
February  12  and  March  26, 1993,  the 
Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (58  FR  8261  and 
16402)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services,  fair  market 
price,  and  impact  of  the  additions  on 
the  current  or  most  recent  contractors, 
the  Committee  has  determined  that  the 
commodity  and  services  listed  below 
are  suitable  for  procurement  by  the 


IMI 


Fedsral  GovemmeDt  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  fbUowing  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  fiactors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'DBy  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity  and 
ser/lces  proposed  for  addition  to  the 
Proau«raent  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 
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Commodity 

Binder.  Looseleaf 
7510-00-285-1765 

Services 

Janitorial/Custodial.  Blue  Mountain, 
Crazy  Canyon,  Pattee  Canyon;  and 
Howard  Creek  Trailheads;  Missoula 
Ranger  District.  Missoula.  Montana. 

Operation  of  Self  Service  Retail  Store, 
Naval  Supply  Center,  Puget  Sound, 
Building  4€7,  Bremerton,  Washington. 
This  action  does  not  affect  contracts 

awarded  prior  to  the  effective  date  of 

this  addition  or  options  exercised  under 

those  contracts. 

Beverly  L  Milkman. 

Executiw  Director. 

(FR  Doc.  93-11526  Piled  5-13-93;  8:45  am] 

BIUMQ  CODE  OSS-ei-P 


DEPARTME^f^  OF  DEFENSE 

Office  ol  the  Secrvtery 

DoD  Advisory  Group  on  Electron 
Devices;  Advisory  Commtttee  Meeting 

summary:  The  DoD  Advisory  Group  on 
Electron  Devnces  (AGED)  announces  a 
closed  sesrion  meeting. 
DATES:  The  meeting  will  be  held  at 
1300,  Monday  May  17,  and  0900 
Tuesday,  May  18. 1993. 
A00R£SSE8:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 


Services,  Inc.  2011  Crystal  Drive.  One 
Crystal  Park.  Saite  307.  Arlington. 
Virginia. 

FOR  FURTHER  MFORMATION  CONTACT: 
Becky  Terry,  AGED  Secretariat.  2011 
Crystal  Drive.  One  Crystal  Park.  Suite 
307,  Arlington.  Virginia  22202- 

SUWn^MEHTARY  MFOflMATKM:  The 

mission  of  the  Advisory  Croup  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes.  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defiense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463.  as  amended.  (5 
U.S.a  app,  n  10(d)  (1988)).  H  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(cKl)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  May  11, 1993. 
L.  M.  Bjmom. 

Alternate.  OSD  Federal  Heglster  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  93-11475  Filed  5-13-93;  8:45  am] 
siLUHO  coot  ep>o «  « 


Department  of  ttw  Air  Force 

USAF  Sderrtfflc  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  C-141  Service  Lifetime  Extension 
Program  will  meet  on  May  13. 1993 
firom  8  a.m.  to  5  p.m.  at  M.LT., 
Cambridge,  MA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  vn-iting  on  projects  related 
to  C-141  Service  Lifetime  Extension 
Program.  This  meeting  will  Involve 
discussions  of  classified  defense  matters 
Hsted  in  section  552b(c)  of  the  title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 


For  further  Infennatton.  contact  th* 
Scientific  Advisory  Board  SacrnUhflt  at  (703) 
697-4648. 
Patsy  J.  CoBBar. 

Air  FonxFedettdRegistarLiaisott  Officer. 
(FR  Doc  93-11431  Filed  5-1J-93;  8:45  amj 
siujNO  cooc  a»io-e«-ii 


DEPARTMENT  Of  EDUCATION 

Office  of  Administrative  Law  Judges; 
intent  To  Compromise  s  Clsim,  Arizona 
State  Department  of  Education 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  intent  to  compromise 
a  claim. 


SUMMARY:  The  Department  intends  to 
compromise  a  claim  against  the  Arizona 
State  Department  of  Education  (ASDE) 
now  pending  before  the  Office  of 
Administrative  Law  Judges  (OALf), 
Docket  No.  91-10-R  (20  U.S,C 
1234a(j)). 

DATES:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  June  28, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Dennis  P.  Koeppol,  Esq., 
Office  of  the  General  Counsel,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  4083,  FOB-6, 
Washington,  EX:  20202.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Information  Relay  Service  at 
1-800-877-8339  between  8  a.m  and  6 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
ASDE's  Superintendent  of  PubUc 
Instruction  notified  the  Arizona  Auditor 
General  that  he  had  become  nware  of 
weak  internal  controls  over  the  ASDE's 
programs,  and  that  he  was  concerned 
that  a  former  Deputy  Superintendent 
had  attempted  to  circumvent  these 
controls.  During  the  resultant 
investigation,  the  Arizona  Auditor 
General  found  that  funds  awarded 
under  Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981.  20  use.  3811  et  seq  (19S2  and 
Supp.  rv  1986)  (Chapter  2).  were 
misappropriated  as  a  result  of  collusion 
between  the  former  Deputy 
Superintendent  and  two  vendors.  On 
January  23. 1991,  the  Department's 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  issued  a  program 
determination  letter  directing  the  ASDE 
to  refund  $777,745.46  of  fraudulently 
misexpended  Chapter  2  funds.  The 
ASDE  appealed  the  determinations  to 
the  OALJ. 

During  the  course  of  the 
administrative  appeal,  the  ASDE 
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presented  some  dociunentation  to 
support  its  contention  that  a  portion  of 
the  Chapter  2  funds  at  issue  was 
expended  on  allowable  activities. 
Furthermore,  the  ASDE  demonstrated 
that  its  system  of  internal  controls  has 
been  greatly  strengthened,  and  that 
recently  adopted  policies  and 
procedures  governing  the  distribution  of 
grant  funds  should  prevent  recurrence 
of  the  fraudulent  activities  that 
precipitated  this  case.  Arizona  has  also 
criminally  prosecuted  the  former 
Deputy  Superintendent  as  well  as  the 
principal  vendor  involved  in  the 
scheme  to  misappropriate  Chapter  2 
funds. 

The  Department  intends  to 
compromise  the  full  amount  of  the 
$777,745.46  claim  for  $585,000.  Given 
the  high  percentage  of  recovery,  the  risk 
and  cost  of  htigating  the  entire  claim 
through  the  appeal  process,  and  the  fact 
that  the  ASDE  has  strengthened  its 
internal  control  procedures,  the 
Department  has  determined  that  it 
would  not  be  practical  or  in  the  public 
interest  to  continue  the  administrative 


The  public  is  invited  to  comment  on 
the  Department's  intent  to  compromise 
this  claim.  Additional  information  may 
be  obtained  by  writing  to  Dennis  P. 
Koeppel  at  the  address  given  at  the 
beginning  of  this  notice. 

Program  Authority:  (20  U.S.C.  1234a(0). 

Dated:  May  7, 1993. 
Sally  H.  Christensen, 

Acting  Assistant  Secretary  for  Management 
and  Budget/Chief  Financial  Officer. 
(FR  Doc.  93-11451  Filed  5-13-93;  8:45  am] 
MLUNO  COOe  400O-01-<J 


Proposed  Information  Collection 
Requeets 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  14, 
1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 


information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW..  room  4682.  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Green  (202)  401-3200.  Individuals  who 
are  hearing  impaired  may  call  the 
Federal  Information  Relay  Service  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPtEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.  S.  C  chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  0MB  invites 
public  comment  at  the  address  speciHed 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 

Dated:  May  11, 1993. 
Cvy  Groen, 

Director,  Information  Resources  Management 
Service. 

OfiBce  of  Postaecondary  Education 

Type  of  Review:  Revision 

Title:  Free  Application  for  Federal 

Student  Aid 
Frequency:  Annually 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 

Responses:  9,216,952 

Burden  Hours:  9,405.781 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
Abstract:  The  information  is  used  to 

calculate  the  Expected  Family 

Contribution  (ETC)  for  distribution  of 

Pell  Grants  and  determination  of  need 


used  by  financial  aid  administrators 
to  calculate  the  amount  of  a  student's 
SEOG,  Federal  work-study,  and 
Federal  Stafford  Loan.  The  EFC  is 
governed  by  part  F  of  the  Higher 
Education  Act  of  1965,  as  amended. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension 

Title:  Application  for  Basic  Grants 
Under  Library  Services  for  Indian 
Tribes  Program 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  200 
Burden  Hours:  400 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  to 
enable  Indian  Tribes  and  Hawaiian 
Natives  to  apply  annually  for  Basic 
Grants  as  awarded  under  Section  403 
of  the  Library  Services  and 
Construction  Act,  as  amended. 

Type  of  Review:  E3ctension 

Title:  Application  for  the  National 
Assessment  or  Educational  Progress 
Data  Reporting  Program 

Frequency:  Annually 

Affected  Public:  Businesses  or  other  for- 
profit;  non-profit  institutions 

Reporting  Burden: 
Responses:  15 
Burden  Hours:  360 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  Congress  has  mandated 
reports  on  the  National  Assessment  of 
Educational  Progress  and  the  NAEP 
Transcript  Study.  This  grant  program 
will  encourage  researchers  to  study 
these  data  and  expand  our 
understanding  of  the  relationship 
between  school  and  student 
characteristics  and  academic 
achievement.  Grant  applicants  will  be 
universities,  educational  research 
organizations  and  consulting  firms. 

Type  of  Review:  Extension 

Title:  Application  for  Special  Projects 
Grants  Under  Library  Services  for 
Indian  Tribes  Program 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  75 
Burden  Hours:  600 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  is  needed  to  enable 
Indian  Tribes  and  Hawaiian  Natives 


JMI 
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to  apply  annually  for  Special  Projects 
Grants  as  awarded  under  Section  404 
of  the  Library  Services  for  Indian 
Tribes  Program.  Title  IV  of  the  Library 
Services  and  Construction  Act. 

(FR  Doc.  93-11516  Filed  5-13-93,  8:45  am) 

BILUNQ  CODE  400fr-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  Not.  TQ93-4-20-001.  TM93-12-20- 
001  8iTM93-1 3-20-001] 

Algonquin  Gaa  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Ma*'  10, 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  May  5, 1993,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  April  1, 1993 

Sub  2  Rev  12  Rev  Sheet  No.  41 
Sub  2  Rev  12  Rev  Sheet  No.  42 

Proposed  to  be  efifective  May  1, 1993 

Sub  3  Rev  16  Rev  Sheet  No.  21 
Sub  3  Rev  16  Rev  Sheet  No.  22 
Sub  2  Rev  12  Rev  Sheet  No.  25 
Sub  3  Rev  16  Rev  Sheet  No.  26 
Sub  3  Rev  16  Rev  Sheet  No.  27 
Sub  3  Rev  16  Rev  Sheet  No.  28 
Sub  2  Rev  16  Rev  Sheet  No.  29 

Algonquin  states  that  the  tariff  sheets 
proposed  to  be  effective  April  1, 1993 
are  being  filed  to  correct  the  pagination 
in  the  tariff  sheets  submitted  in 
Algonquin's  Tracker  Filing  dated  April 
29, 1993  in  Docket  No.  TM93-13-20- 
000.  There  is  no  change  in  the  rates. 

Algonquin  also  states  that  the  tariff 
sheets  proposed  to'be  effective  May  1. 
1993  are  being  filed  to  correct  the 
pagination  in  the  tariff  sheets  submitted 
in  Algonquin's  Out-of-Cycle  Quarterly 
Purchased  Gas  Adjustment  and 
Transportation  Cost  Adjustment  Filing 
dated  April  28, 1993  in  Docket  Nos. 
TQ93-4-2(M)00  and  TM93-12-20-O00. 
There  Is  no  change  in  the  rates. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  17, 1993.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-11436  Filed  5-13-93;  8:45  am] 

BIUMO  CODE  t717-01-M 

(Docket  No.  CP92-570-002] 

Arkansas  Western  Pipelina  Co.; 
Compliance  HIing 

May  10.  1993. 

Take  notice  that  on  April  30, 1993, 
Arkansas  Western  Pipeline  Company 
(AW  Pipeline)  1083  Sain  Street, 
Fayetteville.  Arkansas  72702-1408  filed 
a  compliance  filing  and  Pro  Forma 
FERC  Gas  Tariff  in  the  above-referenced 
docket. 

According  to  AW  Pipeline,  the  tariff 
sheets  contained  in  this  filing  are 
tendered  in  compliance  with 
Commission  Order  Nos.  636, 636-A, 
636-B  and  the  April  1, 1993  order  in 
Docket  No.  CP92-5 70-000. 

AW  Pipeline  states  that  copies  of  this 
filing  were  served  upon  the  Arkansas 
Public  Service  Commission  and  the 
Missouri  Public  Service  Commission. 

Any  person  desiring  to  intervene  or 
protest  said  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211.  All  such 
protests  should  be  filed  on  or  before 
May  27. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-11437  Filed  5-13-93:  8:45  ami 

BILUNO  CODE  t71T-01-« 


fDocket  No.  RP93-109-001] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff     ' 

May  10. 1993. 

Take  notice  that  Williams  Natural  Gas 
Company  (WNG)  on  May  6, 1993, 
tendered  for  filing  Substitute  Third 
Revised  Sheet  No,  5A  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 


WNG  states  that  it  made  a  filing  on 
April  30,  1993,  in  the  above  referenced 
docket.  The  sheet  no.  5A  included  in 
the  filing  did  not  reflect  a  tariff  filing 
made  February  1, 1993  in  Docket  No. 
CP92-351-000,  in  which  WNG  removed 
tariff  references  to  its  Rodman  gathering 
area.  Substitute  Third  Revised  Sheet  No. 
5A  is  being  filed  to  reflect  tariff  changes 
proposed  in  Docket  No.  CP92-351-000. 
which  were  approved  by  Commission 
letter  order  dated  February  25, 1993. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  17, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D,  Cashell. 
Secretary. 

IFR  Doc.  93-11438  Filed  5-13-93;  8:45  ami 
BHxmo  cooE  •n7-«i-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 


(ER-FRL'4620-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  26.  1993  through  April 
30.  1993  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  9. 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-AFS-J61088-MT  Rating 
LO,  Bob  Marshall  and  Great  Bear 
Wilderness  Areas  Noxious  Weed 
Management  Projects,  Implementation. 
Flathead  National  Forest.  Spotted  Bear 
and  Hungry  Horse  Ranger  Districts.     • 
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Flathead,  Powell.  Missoula  and  Lewis 
and  Oark  Counties.  MT. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

ERP  No.  D-FHW-K40193-CA  Rating 
E02. 1-215  Improvements.  Orange  Show 
Road  to  CA-30.  Funding.  City  of  San 
Bernardino.  San  Bernardino  County. 
CA. 

Summary:  EPA  expressed 
environmental  objections  with  the 
project,  primarily  due  to  potential 
adverse  air  quality  impacts  in  an  area 
which  has  the  nation's  worst  air  quality 
and  which  is  nonattainment  for  ozone, 
particulates  and  carbon  monoxide.  EPA 
noted  a  number  of  serious  denciencies 
in  the  air  quality  and  cumulative 
impacts  sections  of  the  DEIS. 

ERP  No.  rM=HW-K4019*-C\  Rating 
EC2,  US  101  Improvements,  north  of 
Boronda  Road  to  north  of  Crazy  Horse 
Canyon  Road.  Funding  and  COE  Section 
404  Permit,  City  of  Prunedale.  Monterey 
County.  CA. 

Summary;  EPA  expressed 
environmental  concerns  due  to  potential 
project  impacts  to  wetlands  and  other 
waters  of  the  United  States.  Additional 
information  concerning  mitigation  for 
unavoidable  losses  of  wetlands  and 
waters  of  the  US  was  requested  in  the 
FEIS.  EPA  also  had  concerns  regarding 
potential  air  quality  impacts,  especially 
increased  levels  of  particulates  during 
the  project's  build  phase.  Appropriate 
mitigation  will  be  needed  to  ensure  that 
Federal  and  Cahfomia  air  quality 
standards  will  not  be  exceeded. 

ERP  Na  DA-COE-K34006-CA  Rating 
EC2,  New  San  Clemente  Project,  Etem 
and  Reservoir  Construction,  Monterey 
Peninsula  Water  Supply  Management, 
New  Information  about  the  New  Los 
Padres  Project,  Section  404  Permit. 
Carmel  River,  Monterey  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  with  the  long 
term  assurance  of  adequate  water  for 
instream  beneficial  uses.  EPA  urged  the 
water  district  to  provide  and  commit  to 
a  formal  operation  agreement  specifying 
release  schedules  and  minimum 
instream  flows  for  fisheries,  riparian 
habitat,  and  water  quahty  which  has 
been  approved  by  resource  agencies. 

ERP  No.  DS-AFS-L82010-00  Rating 
EC2,  Pacific  Northwest  Region  National 
Forests,  Nursery  Pest  Control 
Management  Plan,  New  Information 
concerning  the  Use  of  Additional 
Chemicals  at  Wind  River  Nursery, 
Gifford  Pinchot  National  Forest  and  J. 
Herbert  Stone  Nursery,  Rogue  River 
National  Forest,  Implementation,  WA 
and  OR. 

Summary:  EPA  expressed  concerns 
about  the  proposed  use  of  simazine,  a 
relatively  long-lived  herbicide  with 


known  leaching  tendencies.  This  is  a 
new  chmnical  added  since  preparation 
of  the  original  EIS  in  1989.  While  a 
registered  pesticide,  EPA  was  concerned 
about  simazines  potential  for 
contamination  of  ground  water  and 
surface  water.  EPA  encouraged 
consideration  of  alternative  pest 
management  options. 

ERP  No.  DS-APH-A99185-00  Rating 
EC2,  Nationwide  Cooperative  Animal 
Damage  Control  Program,  Additional 
Information,  Integrated  Pest 
Management  Approach, 
Implementation. 

Summary:  EPA  had  environmental 
concerns  regarding  the  program.  The 
major  concern  was  the  continued  lack  of 
adequate  information  in  how  the 
program's  impacts  to  local  populations 
and  ecosystem  would  be  considered  as 
specific  control  activities  aie  chosen. 

Final  EISs 

ERP  No.  F-FHW-U0175-OR,  Salem- 
Dayton  Highway/OR-22lAVall8ce  Road 
Widening,  Orchard  Heights  Road  to 
Oakcrest  Drive,  Funding  and  Section 
404  Permit,  Polk  County,  OR. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative  as  it  is 
described  in  the  final  EIS. 

Dated:  May  11, 1993. 
William  D.  Dickarson. 
Deputy  Director.  Office  of  Federal  Activities. 
(FR  Doc  93-11533  Filed  5-13-93;  8:45  ami 
BiujMO  cooc  mm  60  u 


(ER-FRL-462(M) 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information  (202)  260-5076  OR  (202) 
260-5075.  Weekly  Receipts  of 
Environmental  Impact  Statements  Filed 
May  03, 1993  Through  May  07, 1993 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  930152.  Final  EIS,  FHW.  MN. 
MN-TH  14  Improvements,  North 
Mankato-Mankato  Bypass  and  Coimty 
Road  193  to  Smiths  Mill.  Funding  and 
Section  404  Permit.  City  of  Mankato. 
Blue  Earth  County,  MN,  Due:  June  14. 
1993.  Contact:  James  P.  McCarthy 
(612) 290-3241. 
EIS  No.  930153.  Draft  EIS.  NFS.  MS. 
Natchez  National  Historical  Park 
Management,  Development  and  Use 
Plan,  Implementation,  Adams  Coiinty. 
MS,  Due:  June  30, 1993,  Contact:  Don 
Thompson  (601)  442-7047. 
EIS  No.  930154.  Draft  EIS,  AFS.  CO, 
Snowmass  Ski  Area  Upgrading  and 
Expansion  Development  Plan,  Special 


Use  Permit  and  COE  Section  404 
Permit.  White  River  National  Forest. 
Aspen  Ranger  District,  Pitkin  County, 
CO,  Due:  June  28, 1993,  Contact: 
Carmine  Lockwood  (303)  925-3445. 

EIS  No.  930155,  Draft  EIS,  NOA,  AL. 
LA,  TX,  FL,  MS,  Red  Snapper  Reeffish 
Fishery  Management  Plan  and 
Amendment  5,  Implementation, 
Approval  of  Several  Permits  and 
Special  Management  Zones,  (SMZ), 
Gulf  of  Mexico,  FL,  AL,  MS,  LA  and 
TX.  Due:  June  14, 1993,  Contact: 
Wayne  E.  Swingle  (813)  228-2815. 

EIS  No.  930156,  Final  EIS,  UAF,  ID,  NV. 
Space  Nuclear  Thermal  Propulsion 
Program,  Construction  and  Operation, 
Particle  Bed  Reactor  (PBR)  Validation 
Test  Facility,  Federal  Permits, 
Licenses  and  Site  Selection.  Saddle 
Mountain  Test  Station.  NV  or  Contain 
Test  Fadhty,  ID.  Due:  June  14. 1993. 
Contact:  Cpt.  Scott  Hartford  (703) 
695-8941. 

nS  No.  930157,  Drafl  EIS.  FRC.  AK. 
Yukon  Pacific  Liquefied  Natural  Gas 
(LNG)  Liquefaction  Plant 
Construction  and  Operation. 
Approval,  Anderson  Bay,  Port  Vardez, 
AK,  Due:  July  06, 1993.  Contact:  Chris 
Zerby  (202)  208-0111. 

EIS  No.  930158.  Final  EIS,  AFS,  ID, 
Emerald  Resource  Unit  Timber 
Harvest  and  Road  Construction, 
Implementation,  Idaho  Panhandle 
National  Forests,  Emerald  Creek 
Drainage,  St.  Maries  Ranger  District, 
Benweah,  Shoshone  and  Latah 
Counties.  ID,  Due:  June  14, 1993, 
Contact:  Tracy  Gravelle  (208)  245- 
2531. 

nS  No.  930159.  Final  EIS,  COE,  VA. 
Norfolk  and  Western  Railway  Ground 
Coal  Storage  Facility,  Construction 
and  Operation,  COE  404  Permit,  Isle 
of  Wight  County,  VA,  Due:  June  14, 
1993,  Contact:  Kenneth  M.  Kimidy 
(804) 441-7832. 

EIS  No.  930160.  Final  EIS,  AFS.  CO. 
Grand  Mesa  and  Uncompahgre, 
Gunnison  National  Forests  Land  and 
Resource  Management  Plan 
Availability  of  Lands  for  Oil  and  Gas 
Leasing.  Delta.  Garfield,  Gimnison, 
Hinsdale,  Mesa,  Montrose,  Ouray, 
Saguache,  San  Juan  and  San  Miguel 
Counties,  CO,  Due:  June  14, 1993, 
Contact:  Daryle  Gusey  (303)  874- 
7691. 

Dated:  May  11, 1993. 
William  D.  Dickerson, 
Deputy  Director,  Office  of  Federal  Activities. 
(FR Doc.  93-11517  Filed  5-13-93; 845 am) 
BlUJNaOOMi 
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[FRL-4655-6] 

Effluent  Guidelines  Taeic  Force 
Meeting  Cancellation 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

AC7K>N:  Notice  of  meeting  cancellation. 
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summary:  On  April  29, 1993,  EPA 
published  a  notice  in  the  Federal 
Register  announcing  a  meeting  of  the 
Effluent  Guidelines  Task  Force,  to  take 
place  on  May  18-19, 1993.  The  meeting 
has  been  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Strassler.  Effluent  Guidelines  Task 
Force  Staff  Director,  Office  of  Water 
(WH-552).  401  M  Street,  SW., 
Washington,  DC  20460;  telephone  202- 
260-7150. 

SUPPLEMENTARY  INFORMATION:  EPA 
published  a  notice  on  April  29,  1993  (58 
FR  25986)  annoimcing  a  meeting  of  the 


Effluent  Guidelines  Task  Force,  an 
advisory  committee.  The  meeting  was  to 
take  place  on  May  18-19, 1993.  Due  to 
budget  constraints,  the  Agency  has 
cancelled  the  meeting. 

EPA  plans  to  convene  a  Task  Force 
meeting  when  sufficient  funds  become 
available.  A  notice  of  the  meeting  will    " 
be  published  in  the  Federal  Register. 
Abby  J.  Pimie, 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  93-11489  Filed  5-13-83;  8:45  am] 
■H-uwocooeww  68  M 


[FRL-4655-71 

Reaource  Conaervatlon  and  Recovery 
Act;  RCRA  Docket  Information  Center; 
Relocation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  move  and  closing  of 
RCRA  Dod^et  during  the  move. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  Docket  will  move 
from  M2427  to  M2616  of  EPA 
Headquarters,  401  M  Street,  SW.. 
Washington,  DC  20460.  The  RCRA 
Docket  will  be  closed  from  June  10, 
1993  through  June  16, 1993.  Closing  the 
Docket  will  facilitate  the  moving  of  the 
Docket's  collection  and  ensure  the 
integrity  of  the  regulatory  dockets. 

As  of  May  6, 1993,  we  identified  that 
the  following  Resource  Conservation 
and  Recovery  Act  action  will  be 
undergoing  the  public  comment  period 
during  the  time  of  the  Docket's  closing: 


FRNo. 


58  FR  25706 


Docket  ID  Uo. 


F-93-F33P- 
FFFFF 


Title 


Wood 
Sufface 
Protee- 
tton. 


Closure 
date 


6/28/93 


The  RCRA  Docket  staff  will  receive 
written  comments  during  this  time; 
however,  the  docket  will  not  be 
available  for  viewing. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Docket  Information  Center  (OS- 
305),  401  M  Street,  SW.,  Washington. 
DC  20460  (202/260-9327). 

Dated:  May  10. 1993. 
Jeffery  Denit, 

Acting  Director.  Office  of  Solid  Waste. 
IFR  Doc.  93-11491  Filed  5-13-93;  8:45  am] 
BILUNGCOOE  aS60-60-M 


(FRL-4655-8] 

Resource  Conservation  and  Recovery 
Act;  Office  of  Underground  Storage 
Tanks  Docket;  Relocation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  move  and  closing  of 
OUST  Docket  during  the  move. 


SUMMARY:  The  Office  of  Underground 
Storage  Tanks  Docket  will  move  from 
M2427  to  M2616  of  EPA  Headquarters, 
401  M  Street,  SW.,  Washington,  DC 
20460.  The  OUST  Docket  will  be  closed 
from  June  10, 1993  through  June  16, 
1993.  Qosing  the  Docket  will  facilitate 
the  moving  of  the  Docket's  collection 


and  ensure  the  integrity  of  the 
regulatory  dockets. 

As  of  April  30, 1993,  we  have 
identified  no  Office  of  Underground 
Storage  Tanks  action(s)  that  will  be 
undergoing  the  public  comment  period 
during  the  time  of  the  Docket's  closing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Underground  Storage  Tanks 
Docket  (OS-420W),  401  M  Street,  SW.. 
Washington,  DC  20460  (202/260-9720). 

Dated:  April  28. 1993. 
David  W.  Ziegele, 

Director,  Office  of  Underground  Storage 
Tanks. 

[FR  Doc.  93-1 1490  Filed  5-13-93;  8:45  am) 
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(FRL-4655-51 

aean  Water  Act  Section  303(d): 
Availability  of  List  Sutmlsslons  and 
Proposed  Decisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTKM:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  lists  submitted  to  EPA  by 
Arizona,  California,  Hawaii,  and  Nevada 
pursuant  to  Clean  Water  Act  section 
303(dM2)  as  well  as  EPA's  proposed 
approval  and  disapproval  decisions,  and 
requests  public  comment. 


DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  June  14. 1993. 
ADDRESSES:  Copies  of  the  state  lists  and 
reports  explaining  the  rationale  for 
EPA's  proposed  decisions  can  be 
obtained  by  writing  or  calling  David 
Smith.  Water  Quality  Branch  (W-3-2), 
U.S.  Environmental  Protection  Agency 
Region  DC,  75  Hawthorne  Street,  San 
Francisco.  CA  94105.  (415)  744-2019. 
Comments  on  the  proposed  decisions 
should  be  sent  to  Mr.  Smith  at  the  above 
address.  Underlying  documentation  for 
these  decisions  comprising  the  record 
for  these  decisions  is  available  for 
public  inspection  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Smith  at  (415)  744-2019. 
SUPPLEMENTARY  INFORMATION:  Section 
303(d)  of  the  Clean  Water  Act  (CWA) 
requires  that  each  state  identify  those 
waters  for  which  existing  required 
technology-based  pollution  controls  are 
not  stringent  enough  to  attain  or 
maintain  state  water  quality  standards. 
For  those  waters,  states  are  required  to 
establish  total  maximum  daily  loads 
(TMDLs)  according  to  a  priority  ranking. 

On  January  11, 1985  EPA  published 
the  Water  Quality  Planning  and 
Management  regulations  (50  FR  1775). 
These  regulations  include  requirements 
related  to  the  implementation  of  section 
303(d)  of  the  CWA  (40  CFR  130.7).  The 
regulations  did  not  specify  dates  for 
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state  coinpliaztca  with  the  section  303(d) 
reqiiirements,  but  reiterated  the 
statutory  provision  calling  for 
submissions  from  time  to  time.  On  July 
24, 1992  EPA  published  a  final  rule  (57 
FR  143]  that  amended  40  CFR  130.7  to 
establish  that,  for  the  piirposes  of 
identifying  water  quality-limited  waters 
still  requiring  TMDLs,  "from  time  to 
time"  means  once  every  two  years.  The 
Ust  of  waters  still  needkig  TMDLs  must 
also  include  a  priority  ranking  and  must 
identify  the  waters  targeted  for  TMDL 
development  during  the  next  two  years. 

Consistent  with  EPA's  amended 
regulation,  Arizona.  California,  Hawaii, 
and  Nevada  have  submitted  to  EPA  for 
approval  their  Usting  decisions  under 
section  303(d)(2).  EPA  today  proposes  to 
fully  approve  the  lists  submitted  by 
Arizona,  Hawaii,  and  Nevada  as 
consistent  with  statutory  and  regulatory 
requirements.  EPA  solicits  public 
comment  on  both  the  proposed  approval 
decisions  and  on  the  state  lists.  In 
addition,  EPA  today  proposes  to 
partially  approve  and  partially 
disapprove  California's  list  of  waters 
needing  TMDLs.  Specifically,  EPA 
proposes  to  approve  the  listing  of  waters 
listed  by  California  and  to  disapprove 
with  respect  to  the  omission  of  17 
waters.  EPA  proposes  to  add  these  17 
waters  to  the  California  list.  EPA 
proposes  to  approve  California's  priority 
ranking  and  its  list  of  waters  targeted  for 
TMDL  development  during  the  next  two 
years.  EPA  solicits  public  comment  on 
its  proposed  approval/disapproval 
decisions  and  on  California's  lists. 

EPA  notes  that  it  does  not  normally 
solicit  public  comment  on  its  decisions 
to  approve  or  disapprove  state  section 
303(d)  lists,  but  is  doing  so  here  for  two 
reasons.  Arizona,  Nevada,  and  Hawaii 
did  not  provide  an  opportunity  for 
public  comment  during  development  of 
the  state  lists.  California  did  provide  an 
opportunity  for  public  comment  during 
development  of  its  lists,  but  the  pubhc 
is  entitled  to  an  opportunity  to  comment 
on  EPA's  proposal  to  add  waters  to 
California's  list  In  the  future,  EPA 
expects  that  states  will  provide  adequate 
opportunities  for  public  comment 
during  development  of  the  state  lists. 

Dated:  May  5, 1993. 
Alexia  StrauM, 

Acting  Director,  Water  Management  Division. 
(FR  Doc  93-11492  Piled  5-13-93;  8:45  am) 
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[FRt.-N465S-4] 

CiMn  Water  Act  Section  9O4<0: 
Availability  of  Uat  SulNniMlona  and 
Propoaad  Dacialona 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  lists  submitted  to  EPA  by 
Arizona.  California,  Hawaii,  and  Nevada 
pursuant  to  Clean  Water  Act  section 
304(1)(1)(C)  as  well  as  EPA's  proposed 
approval  decisions,  and  requests  public 
comment  on  both  the  lists  and  EPA's 
proposed  approval  decisions.  This 
notice  constitutes  EPA's  proposed 
decision  to  approve  these  lists. 
DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  June  14, 1993. 
AOOftESSES:  Copies  of  these  lists, 
including  the  rationale  for  the  listing 
decisions,  can  be  obtained  by  writing  or 
calling  David  Smith,  Water  Quality 
Branch  (W-3-2),  U.S.  Environmental 
Protection  Agency  Region  IX.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  (415)  744-2019.  Comments  on 
the  proposed  decisions  should  be  sent 
to  Mr.  Smith  at  the  above  address. 
Underlying  documentation  for  these 
decisions  comprising  the  record  for 
these  decisions  is  available  for  public 
inspection  at  the  above  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
David  Smith  at  (415)  744-2019. 
SUPPI^MENTARY  INFORMATION:  Section 
304(1X1)  of  the  Clean  Water  Act  (CWA) 
required  each  state,  within  two  years 
after  February  4, 1987,  to  submit  to  EPA 
three  lists  of  waters,  including  a  list  (the 
"B  List"  or  "Short  List'T  of  those  waters 
that  the  state  does  not  expect  to  achieve 
applicable  water  quality  standards,  after 
appUcation  of  technology-based 
controls,  due  to  discharges  of  toxic 
pollutants  from  point  sources  (Section 
304(1)(1)(B)).  The  second,  or  "Mini"  list 
consists  of  waters  that  are  not  meeting 
water  quality  standards  for  toxic 
pollutants  because  of  pollution  from 
point  and  nonpoint  sources  (Section 
304(l)(l](A)(i)).  The  third,  or  "Long", 
Ust  includes  all  waters  on  the  other  two 
lists,  plus  any  waters  which,  after  the 
implementation  of  technology-based 
controls,  are  not  expected  to  meet  the 
water  quality  goals  of  the  Act  (Section 
304(l)(l)(A)(ii)). 

For  each  water  segment  identified  on 
the  lists,  the  state  was  required,  by 
February  4, 1989,  to  submit  a  "C  List" 
specifying  point  sources  discharging 
toxic  pollutants  beheved  to  be 
preventing  or  impairing  such  water 
quality  (Section  304(lHlMC)).  For  each 
point  source  identified  on  the  state's  C 


List,  the  state  was  further  required  to 
submit  to  EPA  an  individual  control 
strategy  [ICS]  that  the  state  determined 
wouldserve  to  reduce  point  soxirce 
discharges  of  toxic  pollutants  to  the 
receiving  water  to  a  degree  sufficient  to 
attain  water  quality  standards  in  that 
water  within  three  years  after  the  date 
of  the  establishment  of  the  ICS  (Section 
304(1)(1)(D)). 

EPA  initially  interpreted  the  statute  to 
reouire  states  to  identify  on  the  "C  List" 
only  those  CadUties  that  discharge  toxic 
pollutants  believed  to  be  impairing 
waters  Usted  on  the  "B  List".  States 
submitted  lists  consistent  with  this 
interpretation,  and  EPA  Region  IX 
approved  final  waterbody  and  facility 
lists  for  Arizona,  California,  Hawaii,  and 
Nevada  in  1989  and  1990. 

In  Natural  Resources  Defense  Council 
V.  EPA  [915  F.2d  1313, 1323-24,  9th  Or. 
1990).  the  Ninth  Qrcuit  Court  of 
Appeals  remanded  the  portion  of  the 
regulation  describing  requirements  for 
the  C  Ust  of  point  source  facilities.  The 
Court  directed  EPA  to  amend  the 
regulation  to  require  the  states  to 
identify  all  point  sources  discharging 
any  toxic  pollutant  that  is  believed  to  be 
preventing  or  impairing  water  quality  of 
any  stream  segment  listed  on  any  of  the 
three  lists  of  waters,  and  to  indicate  the 
amoimt  of  the  toxic  pollutant 
discharged  by  each  source.  EPA 
amended  40  CFR  section  130.10(d)(3) 
accordingly.  See  57  FR  33040  (July  24, 
1992).  EPA  also  amended  40  CFR 
section  123.46  to  clarify  that  ICSs  are 
required  only  for  point  sources  which 
discharge  to  waters  identified  on  the  "B 
list"  or  "Short  list".  The  effect  of  this 
amendment  is  to  clarify  that  no  new 
ICSs  are  required  for  facilities  listed 
pursuant  to  the  Ninth  Circuit  Court 
remand.  However,  as  directed  by  the 
Court,  EPA  is  reconsidering  that 
decision  and  is  in  the  midst  of 
rulemaking  to  determine  whether  and,  if 
so,  to  what  extent  to  require  ICSs  for 
newly  Usted  point  sources.  See  57  FR 
33051  (July  24,  1992). 

Consistent  with  EPA's  amended 
regulations,  Arizona.  CaUfomia,  Hawaii, 
and  Nevada  have  submitted  to  EPA  for 
approval  their  Usting  decisions  under 
section  304(1)(1)(C).  EPA  has  reviewed 
the  lists  and  supporting  documentation 
submitted  by  thcwe  states.  EPA  has 
determined  that  Arizona.  CaUfomia, 
Hawaii,  and  Nevada  have  adequately 
explained  the  bases  for  their  listing 
decisions  and  have  submitted  adequate 
information  to  support  those  decisions. 
EPA  today  proposes  to  approve  these 
listing  decisions  and  solicits  public 
comment  on  both  the  proposed  approval 
decisions  and  on  the  state  Usting 
decisions. 
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Dated:  May  5, 1993. 
AkxisStraoM, 

Acting  Director,  Water  Management  Division. 
|FR  Doc  93-11493  Filed  5-13-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

A.P.  Molier-Maerskllne;  AgreenMnt(s) 
Filed  *  ' 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  ^reement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  202-008900-048. 
TitJe:  The  "8900"  Unes  Agreement. 
Parties:  A.P.  Moller-Maersk  Line, 
National  Shipping  Company  of  Saudi 
Arabia.  P&O  Containers,  Ltd.,  Sea-Land 
Service,  Inc.,  United  Arab  Shipping 
Company.  Waterman  Steamship 
Corporation. 

Synopsis:  The  proposed  amendment 
permits  the  parties  to  meet,  exchange 
information,  data,  and  reports 
concerning  any  matter  set  forth  in  the 
Agreement's  authority  with  the  Red  Sea/ 
Arabian  Gulf/Indian  Subcontinent 
Discussion  Agreement  (Agreement  No. 
203-011408).  It  also  makes  technical 
changes  to  the  Agreement. 
Agreement  No.:  232-011283-003. 
Title:  Nippon  Yusen  Kaisha  and 
Hyimdai  Merchant  Marine  Co.,  Ltd. 
Space  Charter  Agreement  in  the  Far 
East-U.S.  Pacific  Northwest  Trades. 

Parties:  Nippon  Yusen  Kaisha, 
Hyundai  Merchant  Marine  Co..  Ltd. 

Synopsis:  The  proposed  amendment 
extends  the  agreement  through  June  30, 
1993  and  shall  thereafter  continue  in 
effect  unless  terminated  by  the  parties. 
/4^e/nenf  No.;  203-011412. 
Title:  Middle  East  Sea-Land/Nedlloyd 
Space  Charter  Agreement. 

Parties:  Sea-Land  Service,  Inc.  ("Sea- 
Land"),  Nedlloyd  Liinen  B.V. 
C'Nedlloyd"). 

Synopsis:  The  proposed  Agreement 
permits  Nedlloyd  to  charter  space  from 


Sea-Land  in  the  trade  between  United 
States  Atlantic  and  Gulf  ports  and 
points  and  ports  in  the  Mediterranean. 
Red  Sea  coast  of  Saudi  Arabia,  Arabian 
Gulf,  and  Bombay,  India.  The  parties  are 
also  authorized  to  discuss  and  agree 
upon,  on  a  voluntary  and  non-binding 
basis,  rates,  rate  policy,  rules  and 
conditions  of  service. 

Dated:  May  10, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaeph  C  Polking. 
Secretary. 
IFR  Doc  93-11450  Filed  5-13-93:  8:45  am) 
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Cancellation  of  Tarffft  of  Common 
Carrier*  by  Water  in  the  Foraign 
Commerce  of  the  United  States  and 
Suspension  of  Ocean  Freight 
Forwarder  Licenses  for  Failure  To  Rle 
Anti-Rebate  Cerllflcationa 

The  Federal  Maritime  Commission's 
regulations  at  46  CFR  582.1(a)  and 
582.3(a)  require  every  common  carrier 
by  water  and  ocean  freight  forwarder  in 
the  foreign  commerce  of  the  United 
States  to  file  an  anti-rebate  certification 
with  the  Commission  biennially. 

Common  carriers  and/or  licensed 
ocean  height  forwarders  failing  to  file 
the  certification  due  on  or  before 
December  31, 1992  were  notified  by 
certified  mail  dated  February  9, 1993 
and  Federal  Register  publication  on 
February  18. 1993  that,  if  within  45  days 
of  the  date  of  that  notice,  they  had  not 
either  filed  an  anti-rebate  certification  or 
established  that  it  had  been  filed,  their 
tariffs  would  be  cancelled  in  accordance 
with  46  CFR  580.5(c)(2)(ii)(B)  and/or 
their  ocean  freight  forwarder  licenses 
would  be  suspended  in  accordance  with 
46  CFR  510.16(a)(6).  Part  A  lists  those 
common  carriers  that  have  foiled  to 
respond  to  the  February  notice.  Part  B 
lists  those  licensed  ocean  freight 
forwarders  that  have  failed  to  respond. 

Notice  is  hereby  given  that  the  foreign 
tariffs  for  the  common  carriers  listed  in 
Part  A  are  cancelled  effective  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Notice  is  also  given  that  the 
ocean  freight  forwarder  Ucenses  for  the 
firms  listed  in  Part  B  are  suspended. 
These  firms  were  notified  of  this  action 


by  certified  mail  return  receipt 
requested  on  May  10, 1993. 
Bryant  L.  VanBrakla. 

Director,  Bureau  of  Tariffs,  Certifkadon  and 
Licensing. 

PART  A-COMMON  CARRtERS  BY  WATER 
IN  THE  FOREIGN  COMMERCE  OF  THE 
UNITED  STATES  THAT  HAVE  NOT  FlI^D 
ANTMtEBATE  CERTIFICATIONS 

Acronym:  Amcaigo  Una,  Inc. 
DBA  Name:  NA. 
Organization  No.  008653 

Acronym:  BCSL-U.S.  Med  Line  Limited 
DBA  Name:  NA. 
Organization  No.  009397 

Acronym:  Bermuda  Atlantic  Linet,  Ud. 

DBA  Name:  NA. 

Organization  No.  007672 

Acronym:  Betis  Marine  S.A. 

DBA  Name:  NA. 

Oiganiration  No.  011031 

Acronym:  Can-American  (Can-Am)  Line,  Inc. 
DBA  Name:  NA. 
Organization  No.  010908 

Acronym:  Central  America  Shippers,  Inc. 
DBA  Name:  Juno  Line 
Organization  No.  008811 

Acronym:  Central  Container  Unes,  Inc. 

DBA  Name:  NA. 

Organization  No.  010902 

Acronym:  Qe  Mazinter  S.A. 

DBA  Name:  Euro  Express  Cargo  Services 

Organization  No.  010483 

Acronym:  Companhia  De  Navegacao  Lloyd 

Brasileiro 
DBA  Name:  NA. 
Organization  No.  002183 

Acronym:  Continental  Shipping  Lines  S.A. 
DBA  Name:  NA. 
Organization  No.  010977 

Acronym:  Danam  Express  International  Inc 
DBA  Name:  Danam  line 
Organization  No  006324 

Acronym:  BAS  Express  Shipping  Limited 
DBA  Name:  EAS  Line 
Organization  No.  009842 

Acronym:  EES  Freight  Services  PTE  Ltd. 
DBA  Name:  NA. 
Organization  No.  010558 

Acronym:  Eursm  Lines  and  Navigation  Ltd. 
DBA  Name:  NA. 
Organization  No.  001245 

Acronym:  Eurasia  Express  Co..  Ltd. 
DBA  Name:  NA. 
Organization  No.  003316 

Acronym:  Fly  Dragon  Shipping  Ltd. 
DBA  Name:  NA. 
Organization  No.  010825 

Acronym:  Forest  Product  Carriers  (Infl),  Ltd. 
DBA  Name:  NA. 
Organization  No.  005732 

Acronym:  Great  L,akes  South  America  Une 

DBA  Name:  NA. 

Organization  No.  008225 

Acronym:  Gulf-Carib  Lines  Ltd. 

DBA  Name:  NA. 

Organization  No.  000487 

Acronym:  Hawaii -Pacific  Lines,  Ltd. 
DBA  Name;  NA. 
Organization  No.  007326 
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AcroDym:  Industrial  k  Conimsrcial  Holdings 

Limitad 
DBA  Name:  Ventrinsa  Line 
Organization  No.  010686 
Acronym:  Inter  Ocean  Shipping,  Inc. 
DBA  Name:  NA. 
Organization  Na  011075 
Acronym:  InterOcean  Container  Lines,  Inc. 
DBA  Name:  NA. 
Organization  No.  010620 
Acronym:  Interamerican  Consolidators  k 

Carriers,  Inc 
DBA  Name:  NA. 
Organization  No.  008253 
Acronym:  International  Marine  Carriers,  Inc. 
DBA  Name:  NA. 
Organization  No.  010537 

Acronym:  International  Transportation 
Networli,  Inc  i-  - 

DBA  Name:  NA. 

Organization  No.  006748 

Acronym:  Kuwait  Eastern  Shipping  Company 

DBA  Name:  NA. 

Organization  No.  010796 

Acronym:  La  Naviera  S.A.C  Linea  Argentina 
De  Navegaci 

DBA  Name:  La  Naviera  S.A.C. 

Organization  No.  006931 

Acronym:  Lineas  Aereas  y  Maritimas  Ltda. 
(Linamar) 

DBA  Name:  NA. 

Organization  No.  009428 

Acronym:  Madison  Cargo  Services 

DBA  Name:  NA. 

Organization  No.  009496 

Acronym:  Manithorn  Company  Limited.  The 

DBA  Name:  NA. 

Organization  No.  010592 

Acronym:  Maritimo  Comercio  Empresa,  S.A. 

DBA  Name:  Trans  Africa  Line 

Organization  No.  007137 

Acronym:  Navale  et  Commerciale  Havraise 

Peninsulaire 
DBA  Name:  NA. 
Organization  No.  006810 
Acronym:  Naviera  Naviprobo  CA. 
DBA  Name:  NA. 
Organization  No.  007519 
Acronym:  Naviera  Rama,  S.A. 
DBA  Name:  NA. 
Organization  No.  010905 
Acronym:  Naviera  Ven-Azul,  CA. 
DBA  Name:  NA. 
Organization  No.  010685 
Acronym:  Navieras  Col-Caribe,  LTDA. 
DBA  Name:  NA 
Organization  No.  010656 

Acronym:  New  York  Navigation  Co.,  Inc. 

DBA  Name:  NA. 

Organization  No.  008974 

Acronym:  Northland  Marine  Corporation 

DBA  Name:  NA. 

Organization  No.  010870 

Acronym:  Ocean  Horizon  Shipping  Co. 

DBA  Name:  Crescent  Line 

Organization  No.  010612 

Acronym:  Oceanaire  International  Services, 

Inc 
DBA  Name:  NA. 
Organizatioa  No.  007290 
Acronym:  Pan-Hispaniola  Line,  Ltd. 
DBA  Name:  NA. 


Organization  No.  009667 
Acronym:  Pan  Caribbean  Freight 

Consolidators,  Inc 
DBA  Name:  NA. 
Organization  No.  011492 
Acronym:  Pennant  Navigation  Limited 
DBA  Name:  NA.  ' 

Organization  No.  011309 
Acronym:  Phoenix  Shipping  Agency,  Inc. 
DBA  Name:  NA. 
Organization  No.  001017 

Acronym:  Principal  Lines,  Ltd. 
DBA  Name:  NA. 
Organization  No.  010593 
Acronym:  Pusan  Shipping  Co.,  Ltd. 
DBA  Name:  NA. 
Organization  No.  010547 

Acronym:  Seabridge  Freight,  Inc 

DBA  Name:  NA. 

Organization  No.  009365 

Acronym:  Skyworld  International  Expediters, 

Inc. 
DBA  Name:  NA. 
Organization  No.  009841 

Acronym:  South  China  Consolidation  Ltd. 

DBA  Name:  NA. 

Organization  No.  007835 

Acronym:  Steelcon  Carriers,  Inc 

DBA  Name:  NA. 

Organization  No.  007082 

Acronym:  Taiseimaru  Kaiun  Kaisha,  Ltd. 

DBA  Name:  NA. 

Organization  No.  009525 

Acronym:  Tampa  Bay  Shipping  Ltd. 

DBA  Name:  NA. 

Organization  Na  009462 

Acronym:  Total  Cargo  Services,  Inc. 

DBA  Name:  NA. 

Organization  No.  006598 

Acronym:  Trans  Caribbean  Shipping  Ltd. 

DBA  Name:  NA. 

Organization  No.  011026 

Acronym:  Trans-Atlantic  Bulk  Shipping  Ltd. 

DBA  Name:  NA. 

Organization  No.  001115 

Acronym:  Trans-Global  Cargo  Services,  Inc. 

DBA  Name:  NA. 

Organization  No.  010837 

Acronym:  W.T.  Shipping  Group  Ltd. 

DBA  Name:  NA. 

Organization  No.  010495 

Acronym:  W.L  Shipping  Co.,  Ltd. 

DBA  Name:  NA. 

Organization  No.  007833 

Acronym:  Worldline,  Incorporated 

DBA  Name:  NA. 

Organization  No.  010744 

Acronym:  WorldStar  Shipping  k  Trading  Co.. 

Ltd. 
DBA  Name:  WorldStar  Shipping  Co.  ltd. 
Organization  No.  010337 
Acronym:  Kogel  Overseas,  Inc. 
DBA  Name:  NA. 
Organization  No.  004525 
Acronym:  Nowell,  Karen,  L 
DBA  Name:  NA. 
Organization  No.  008747 
Acronym:  Sea  Cargo  International,  Inc. 
DBA  Name:  NA. 


Organization  No.  005151 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlniatratlon  for  Children  and 
Famillee 

[Program  Announcwnant  No.  ACF/ACYF/AO 
93.652-1] 

Adoption  Opportunitiea  Program; 
Availability  of  Financial  Assistance  for 
Fiscal  Year  (FY)  1993  and  Request  for 
Applications 

agency:  Administration  on  Children, 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  for  a 
Cooperative  Agreement  for  the 
administrative  support  of  the  Interstate 
Compact  on  Adoption  and  Medical 
Assistance  (ICAMA). 

summary:  The  Administration  on 
Children,  Youth  and  Families  (ACYF) 
announces  the  availability  of  fiscal  year 
(FY)  1993  funds  under  the  Adoption 
Opportunities  Program.  Applications 
are  being  solicited  for  a  Cooperative 
Agreement  to  administer  and  support 
the  Interstate  Compact  on  Adoption  and 
Medical  Assistance  (ICAMA).  Funding 
for  this  Agreement  is  authorized  by 
Public  Law  (Pub.L.)  95-266,  the  Child 
Abuse  Prevention,  Treatment  and 
Adoption  Reform  Act  of  1978.  as 
amended. 

This  announcement  contains  forms 
and  instructions  for  submitting  an 
application. 

DATES:  The  closing  date  for  submission 
of  applications  is:  June  28, 1993. 
ADDRESSES:  Address  applications  to: 
E)epartment  of  Health  and  Human 
Services.  ACF/Division  of  Discretionary 
Grants,  200  Independence  Avenue,  SW., 
room  341-F.2,  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201-0001. 
Attn:  Maiso  Bryant,  Ed.D. 
FOR  FURTHER  mFORMATION  CONTACT: 
Ellen  W.  Carey,  Adoption  Specialist, 
ACYF.  Children's  Bureau,  330  C  Street. 
SW..  room  2319.  Washington.  DC 
20201-0001.  Telephone  (202)  205-8652. 

SUPPLEMENTARY  INFORMATION: 

Part  L  Background  Considerations 

A.  Scope  of  This  Progmm 
Announcement 

This  program  announcement  solicits 
applications  and  describes  the 
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application  process  for  dereloping  a 
Cooperative  Agreement  under  t^ 
Adoption  Opportunities  Program.  This 
Cooperative  Agreement  will  provide 
administration  and  support  for  the 
Interstate  Compact  on  Adoption  and 
Medical  Assistance  (ICAMA).  The 
ICAMA  protects  the  interests  of  a  child 
receiving  adoption  assistance  when  the 
adoptive  parent(s)  and  the  child  move  to 
another  State. 

B.  Legislative  Authority 

Funding  iinder  this  program  is 
authorized  by  Public  Law  95-266.  the 
Child  Abuse  Prevention,  Treatment  and 
Adoption  Reform  Act  of  1978,  as 
amended. 

Public  Law  96-272,  the  Adoption 
Assistance  and  Child  Welfare  Act  of 
1980,  provides  the  impetus  for  the 
formalized  interstate  cooperation 
envisioned  by  the  ICAMA.  It  directs  the 
Secretary  of  Heahh  and  Human  Services 
(HHS)  to  assist  and  encourage  the  States 
to  enter  into  interstate  agreements  for 
the  protection  of  the  interests  of  the 
child  in  cases  where  the  adoptive 
parents  and  child  move  to  another  State 
while  an  adoption  assistance  agreement 
is  in  effect.  Federal  financial 
participation  for  adoption  assistance 
under  Title  IV-E  of  the  Social  Security 
Act  also  requires  that  the  States  protect 
the  interests  of  children  receiving 
adoption  assistance  in  interstate 
situations. 

C.  Outline  ofPmgram  Announcement 

This  program  announcement  consists 
of  three  parts  and  appendices.  Part  I 
provides  background  information  for 
potential  applicants  to  apply  for  the 
Cooperative  Agreement.  Part  II  describes 
the  process  under  which  appHcations 
for  the  Cooperative  Agreement  will  be 
reviewed  and  evaluated.  Part  III 
provides  information  and  instructions 
for  the  development  and  submission  of 
applications.  Following  Part  III  are 
appendices  to  be  consulted  and  forms  to 
be  used  in  the  preparation  of 
applications. 


II. 

d 


p.  Program  Purpose. 

The  purpose  of  this  program  is  to 
evelop  a  Cooperative  Agreement 
between  the  Administration  on 
Children,  Youth  and  FamiHes  {.\CYF) 
and  a  non-profit  organization  that  will 
administer  and  support  the  Interstate 
Compact  on  Adoption  and  Medical 
Assistance  (ICAMA).  ICAMA  provides  a 
method  for  States  to  meet  the 
requirements  of  section  475(3)  of  the 
Social  Security  Act.  This  section 
requires  States  to  protect  the  interests  of 
a  child  receiving  adoption  assistance 
when  the  adoptive  parent(s)  and  the 


diild  move  to  another  State.  This 
Cooperative  Agreement  is  Federal 
Financial  Assistance  that  will  provide 
for  the  substantial  involvement  of  and 
collaboration  with  the  Administration 
on  Children,  Youth  and  Families, 
Children's  Bureau  in  the  activities  that 
the  recipient  organization  will  carry  out 
in  support  of  the  ICAMA  in  accordance 
with  the  provisions  of  the  approved 
grant  sward. 

The  Cooperative  Agreement  would 
include  the  following  activities  to  be 
conducted  by  the  grantee  and  the 
Children's  Bureau.  The  final  respective 
responsibilities  of  Federal  staff  and  the 
awardee  will  be  negotiated  prior  to  the 
award. 

Resp<msibilitie8  of  the  Children's 
Bureau 

1.  Organize  periodic  meetings  with 
the  grantee  to  review  current  and  future 
ICAMA  activities  and  to  discuss  issues 
of  mutual  concern. 

2.  Provide  opportunities  for  the 
ICAMA  grantee  representative  to 
participate  in  annual  conferences  and 
meetings  with  adoption  representatives 
from  each  State,  Regional  ACF  staff  and 
Adoption  Opportunities  grantees.  The 
ICAMA  grantee  would  keep  these 
groups  informed  about  the  activities  of 
ICAMA  and  encourage  non-member 
States  to  become  membere. 

3.  Participate  in  the  annual  meeting  of 
the  ICAMA. 

4.  Develop  strategies  with  Regional 
ACF  staff  to  encourage  States  to  join  the 
ICAMA. 

5.  Identify  subject  areas  for  issue 
papers  which  will  be  developed  by  the 
grantee. 

6.  Request  that  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  send  letters  to  Governor  of  non- 
member  States  to  encourage  their 
participation  in  the  ICAMA. 

ResponsibiUties  of  the  Grantee 

1.  Administer  the  Interstate  Compact 
on  Adoption  and  Medical  Assistance  in 
accordance  with  section  475(3)  of  the 
Social  Security  Act. 

2.  Develop  and  approve  by-laws  and 
regulations,  as  necessary,  for  the 
governing  of  the  ICAMA. 

3.  Meet  with  Children's  Bureau's  staff 
periodically  to  review  current  and 
future  activities  related  to  adoption  and 
to  discuss  issues  of  mutual  concerns. 

4.  Participate  in  activities  with  the 
adoption  representatives  from  each 
State,  Regional  ACF  staff  and  Adoption 
Opportunities  grantees  to  keep  them 
informed  about  the  activities  of  the 
ICAMA  and  to  encourage  States  to 
become  members. 


5.  Hold  an  annual  meeting  in 
Washington,  DC  and  other  meetings,  as 
necessary,  to  conduct  ICAMA  business 
and  to  share  information  with  the 
membership,  and  to  keep  them  abreast 
of  Federal  policies  relevant  to  the 
implementation  of  services  for  adopted 
children  and  their  families. 

6.  E)evelop  and  accept  invitations  to 
conduct  workshops  about  the  ICAMA  at 
adopdon-related  meetings. 

7.  Provide  technical  assistance  and 
consultation  to  member  and  non- 
member  States  in  the  areas  of  new 
membership,  ICAMA  implementation 
and  data  collection. 

8.  Provide  educational,  technical  and 
promotional  services  to  ICAMA  member 
States. 

9.  Develop  issue  papers  and  provide 
answers  to  questions  about  issues  (such 
as  Medicaid  and  EPSDT)  that  concern 
member  States. 

10.  Act  as  a  mediator  in  matters  of 
dispute  among  ICAMA  membw  States 
and  between  member  and  non-member 
States. 

Since  September  30, 1986 
administrative  support  for  ICAMA  has 
been  provided  by  a  grant  funded  by 
ACYF.  The  grant  provided  support  to 
States  for  implementation  of  ICAMA, 
including  technical  assistance  to  help 
new  States  join.  Other  services  included 
data  collection,  and  educational, 
technical  and  promotional  services. 
When  the  project  was  first  funded,  there 
were  IS  ICAMA  member  States. 
Ciurently,  there  are  27  member  States. 
Three  additional  States  have  passed 
legislation  to  permit  joinder  but  have 
not  yet  joined  the  ICAMA  and  six  Slates 
have  drafted  but  have  not  yet 
introduced  legislation. 

E.  Program  Coals  and  Obfectives 

The  ICAMA  is  designed  to  prevent 
and  overcome  artificial  barriers  that  may 
prevent  adoptive  famihes  from  receiving 
assistance  mandated  by  adoption 
agreements.  This  is  of  importance  for 
two  reasons.  First,  adoption 
opportunities  for  children  with 
disabilities  or  other  special  needs  are 
hmited  at  best.  It  is  often  necessary  to 
expand  the  search  for  prospective 
adoptive  parents  to  other  States. 
Second,  adoptive  families  may  move  to 
another  State  after  adoption.  An 
adoption  subsidy  payment  can  be  put 
into  the  mail;  however,  support  services 
for  the  child  and  family  are  often 
needed  to  maintain  the  placement. 

Children  wbo  are  physically  disabled, 
mentally  retarded  or  emotionally 
disturbed  and  who  do  not  have  parents 
to  raise  and  care  for  them  need  homes. 
The  best  place  for  them  usually  is  in  an 
adoptive  home.  Children  in  sibling 
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groups  and  minority  children  without 
parents  also  need  adoptive  homes.  It  is 
much  more  difficult  to  find  parents  for 
these  children  than  it  is  to  place 
healthy,  white  infants.  For  this  reason, 
States  subsidize  (either  fully  with  State 
money  or  with  Federal  contributions) 
the  adoption  of  special  needs  children 
and  offer  a  variety  of  social  services  to 
them  and  their  adoptive  families. 
Adoption  assistance  agreements 
specify  the  services  and  financial  help 
the  adoptive  child  and  family  will 
receive.  Generally,  this  adoption 
assistance  can  be  administered  with  few 
difficulties.  However,  a  unique  set  of 
problems  can  arise  when  the  adoptive 
family  lives  in  or  moves  to  a  State  other 
than  the  subsidizing  State,  and  services 
and  benefits  must  cross  State  lines.  The 
ICAMA  identifies  necessary  uniform 
procedures  for  the  efficient  conduct  of 
interstate  transactions  and  relations. 
The  ACF  believes  that  a  Cooperative 
Agreement  to  fund  administrative 
services  to  support  ICAMA  is  a 
necessary  step  in  fulfilling  the  goals  of 
Public  Uw  96-272. 

F.  Minimum  Requirements  for  Project 
Design 

In  developing  a  proposal  under  this 
program  announcement,  the  applicant 
should: 

•  Docimient  that  the  applicant 
organization  has  the  capability  to  work 
throughout  the  country  and  has 
established  relationships  with  the 
States. 

•  Demonstrate  its  knowledge  of  the 
purpose  and  need  for  an  Interstate 
Compact  on  Adoption  and  Medical 
Assistance. 

•  Describe  how  the  applicant 
organization  would  work  with  the  ACF 
and  the  States  to  provide  support  for  the 
implementation  of  ICAMA,  including 
the  provision  of  technical  assistance  to 
help  new  States  join,  the  collection  of 
data  on  the  movement  of  adopted 
children  from  one  State  to  another,  and 
the  provision  of  educational,  technical 
and  promotional  services. 

•  Describe  how  the  organization 
would  keep  the  States  informed  and 
working  together  on  ICAMA  issues. 

•  Descrioe  the  legal  resources  the 
organization  has  in  place  to  respond  to 
legal  issues  of  the  ICAMA. 

G.  Eligible  Applicants 

Public  and  private  non-profit 
organizations  in  the  field  of  child 
welfare  are  eligible  to  apply. 

Before  applications  are  reviewed, 
each  appUcation  will  be  screened  to 
determine  that  the  applicant 
organization. is  an  eligible  applicant. 
Applications  from  organizations  which 


do  not  meet  the  eligibility  requirements 
of  this  announcement  will  not  be 
considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed. 

If  applications  are  developed  jointly 
by  more  than  one  organization,  only  one 
is  to  be  identified  as  the  lead 
organization  and  official  applicant.  The 
other  participating  organizations  can  be 
included  as  co-pariici pants,  subgrantees 
or  subcontractors.  For-profit 
organizations  are  eUgible  to  participate 
as  subgrantees  or  subcontractors  with 
eligible  non-profit  organizations. 

Any  non-profit  organization  which 
has  not  previously  received  Federal 
support  must  submit  proof  of  non-profit 
status  with  its  application.  The  non- 
profit organization  can  accomplish  this 
either  by  making  reference  to  its  listing 
in  the  Internal  Revenue  Service's  (IRS) 
most  recent  list  of  tax-exempt 
organizations  or  by  submitting  a  copy  of 
its  determination  letter  fi-om  the  IRS. 
ACYF  cannot  fund  a  non-profit 
applicant  without  acceptable  proof  of  its 
non-profit  status. 

H.  Available  Funds 

The  Cooperative  Agreement,  not  to 
exceed  a  maximum  of  $300,000,  will  be 
competitively  awarded  for  a  project 
period  of  five  years.  The  initial  award, 
not  to  exceed  $60,000,  will  cover  a  one- 
year  budget  period.  An  application  for 
continuation  of  this  project  beyond  the 
initial  one-year  budget  period,  but 
within  the  five-year  project  period,  will 
be  entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government.  Applicants  must  propose 
projects  of  five  years  duration. 
Successive  non-competitive  awards 
during  the  five-year  project  period  will 
not  exceed  $60,000  per  budget  period. 

I.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  25 
percent  of  the  total  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  Federal  share  and  the 
non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  five-year 
project  requesting  a  total  of  $300,000  in 
Federal  funds  (based  on  an  award  of 
$60,000  per  budget  period),  must 
include  a  match  of  at  least  $100,000  (25 
percent  of  the  total  project  cost). 


Part  n.  Application  Process 

A.  Review  Process  and  Funding 
Decisions 

Applications  that  are  postmarked  by 
the  deadline  date  and  are  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  of  the 
Federal  government,  will  use  the 
evaluation  criteria  listed  later  in  this 
part  to  review  and  score  the 
applications.  The  results  of  this  review 
are  a  primary  factor  in  making  funding 
decisions. 

ACYF  reserves  the  option  of 
discussing  applications  with,  or 
referring  them  to,  other  Federal  or  non- 
Federal  funding  sources  when  this  is 
determined  to  be  in  the  best  interests  of 
the  Federal  government  or  the 
applicant.  It  may  also  solicit  comments 
from  ACF  Regional  Office  staff,  other 
Federal  agencies,  interested 
foundations,  national  organizations 
specialists,  experts.  States  and  the 
general  public.  These  comments,  along 
with  those  of  the  expert  reviewers,  will 
be  considered  by  ACYF  in  making 
funding  decisions. 

B.  Assistance  to  Prospective  Grantees 

Potential  applicants  can  receive 
informational  assistance  in  developing 
appUcations  from  Ellen  W.  Carey,  the 
Children's  Bureau  Adoption  Specialist 
in  Washington,  DC.  (See  address  at  the 
beginning  of  this  announcement.) 

C.  Evaluation  Criteria 

A  panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  government)  will  review  the 
applications.  Applicants  should  ensure 
that  their  applications  address  each 
minimum  requirement  under  the 
appropriate  section  of  the  Program 
Narrative  Statement. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
proposal  in  terms  of  the  evaluation 
criteria  listed  below,  provide  comments 
and  assign  numerical  scores.  The  point 
value  following  each  criterion  heading 
indicates  the  maximum  numerical 
weight  that  each  section  may  be  given 
in  the  review  process. 

Applications  under  this  program 
announcement  will  be  evaluated  against 
the  following  criteria. 

1.  Objectives  and  Need  for  Assistance 
(20  points).  The  extent  to  which  the 
application  pinpoints  any  relevant 
physical,  economic,  social,  financial, 
institutional  or  other  problems  requiring 
a  solution;  demonstrates  the  need  for 
the  assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
provides  supporting  documentation  or 
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other  testimonies  from  concerned 
interests  other  than  the  applicant;  and 
includes  and/or  footnotes  relevant  data 
based  on  the  results  of  planning  studies. 

2.  Approach  (35  points).  The  extent  to 
which  the  application  outlines  a  sound 
and  workable  plan  of  action  pertaining 
to  the  scope  of  the  project,  and  details 
how  the  proposed  work  will  be 
accomplished;  cites  factors  which  might 
accelerate  or  decelerate  the  work,  giving 
acceptable  reasons  for  taking  this 
approach  as  opposed  to  others; 
describes  and  supports  any  unusual 
features  of  the  project,  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvements;  and  provides 
for  projections  of  the  accomplishments 
to  be  achieved.  It  lists  the  activities  to 
be  carried  out  in  chronological  order, 
showing  a  reasonable  schedule  of 
accomplishments  and  tarcet  dates. 

The  extent  to  which,  when  applicable, 
the  application  identifies  the  kinds  of 
data  to  be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  The  extent  to  which  the 
application  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  appUcation  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  e^ort  or  contribution. 

3.  Results  or  Benefits  Expected  (20 
points).  The  extent  to  which  the 
apphcation  identifies  the  results  and 
benefits  to  be  derived,  the  extent  to 
which  they  are  consistent  with  the 
objectives  of  the  proposal,  and  the 
extent  to  which  the  application 
indicates  the  anticipated  contributions 
to  policy,  practice,  theory  and/or 
research. 

The  extent  to  which  the  proposed 
project  costs  are  reasonable  in  view  of 
the  expected  results. 

4.  Staff  Background  and 
Organization's  Experience  (25  points). 
The  extent  to  which  the  application 
identifies  the  background  of  the  project 
director/principal  investigator  and  key 
project  staff  (including  name,  address, 
training,  educational  background  and 
other  qualifying  experience)  and  the 
experience  of  the  organization  to 
demonstrate  the  applicant's  ability  to 
effectively  and  efficiently  administer 
this  project.  The  application  describes 
the  relationship  between  this  project 
and  other  work  planned,  anticipated  or 
underway  by  the  applicant  with  Federal 
assistance. 


D.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  propoMd  Federal 
assistance  under  covered  programs. 
All  States  and  territories,  except 
Alabama,  Alaska,  Idaho,  Kansas. 
Louisiana,  Minnesota,  Nebraska. 
Oklahoma,  Oregon,  Virginia, 
Pennsylvania,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  anohave 
established  State  Single  Point  of  Contact 
(SPCXDs).  Applicants  fit)m  these  13 
jurisdictions  need  take  no  action 
regarding  E.O.  12372. 

Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  "accommodate  or  explain" 
rule.  When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  FamiUes,  Division  of 
Discretionary  Grants,  200  Independence 
Avenue,  SW.,  room  341— F.2.  Hubert  H. 
Humphrey  Building,  Washington.  DC 
20201-0001,  Attn:  Maiso  Bryant,  Ed.D. 

A  list  of  the  Single  Point  of  Contact 
for  each  State  and  Territory  is  included 
as  appendix  B  of  this  announcement. 
The  application  must  be  signed  by  an 
individual  authorized  both  to  act  for  the 


applicant  organization  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  andconditions  of 
the  grant  award. 

Pari  m.  Application  Aateinbly  and 
Submiation 

A.  Availability  of  Forms 

To  be  considered  for  an  award  each 
appUcation  must  be  submitted  on  the 
forms  provided  at  the  end  of  this 
announcement  and  in  accordance  with 
the  guidance  provided  herein.  The 
standard  forms  (SF  424,  SF  424A  and 
424B,  as  well  as  other  certifications)  and 
the  instructions  for  their  completion  are 
in  appendix  A  of  this  announcement. 
The  application  must  be  signed  by  an 
individual  authorized  both  to  act  for  the 
appUcant  organization  and  to  assume 
responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

B.  Application  Submission 

To  be  considered  for  an  award,  an 
applicant  must  submit  one  signed 
original  and  two  copies  of  the 
application,  including  all  attachments, 
to  the  application  receipt  point: 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants,  200  Independence  Avenue.  SW., 
room  341— F.2.  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201-0001, 
Attn:  Maiso  Bryant,  Ed.D. 

The  original  copy  of  the  application 
must  have  original  signatures,  signed  in 
black  ink.  Eadb  copy  should  be  stapled 
(back  and  front)  in  the  upper  left  comer. 
All  copies  of  a  single  application  should 
be  submitted  in  a  single  package. 

The  Catalog  of  Federal  Domestic 
Assistance  Number,  (93.652),  and  title. 
Adoption  Opportunities  Program,  must 
be  clearly  identified  on  the  application 
(SF  424,  box  10). 

1.  Qosing  Date  for  the  Receipt  of 
Applications 

The  closing  date  for  submission  of 
applications  is  June  28. 1993. 

2.  Deadline  for  Submission  of 
Applications 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date  at  a  place  specified  in  the  program 
announcement,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review  under 
DHHS  GAM  Chapter  1-62.  (Applicants 
are  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 
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cx)mmerda!  carrisr  or  U.S.  Postal 
Service.  Private  Metered  postmarks 
shail  not  be  acceptable  as  proof  of 
timely  mailing ) 

Late  appltcations:  AppUcatioDS  which 
do  DOt  meet  the  cnteria  stated  above  are 
considered  late  applications.  The 
granting  agency  shall  notify  each  late 
applicajDt  that  its  appUcatioo  wrill  not  be 
considered  in  the  current  competition. 

Extension  of  deadlines:  The  granting 
agency  may  exteod  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc,  or  when  there 
is  a  widespread  disruption  of  the  maib. 
Howersr,  if  the  granting  agency  does 
not  extand  the  deadiiiiB  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicant. 


3.  Checklist  for  Completo  Applicati<Hi 

^One  original  application  signed 

in  black  ink  and  dated  phts  two 
copies. 

A  completed  SPOC  certification 


.Organ  izationai  Capability 


Statement; 

SF  424B: 

.Certification  Regarding 


with  the  date  of  SPOC  contact  entered 
in  item  16  of  page  1  of  SF  424,  if 
applicable. 

The  original  and  both  copies  of  the 
application  include  the  following: 

SF  424  (The  original  application 

should  have  the  word  "ORIGINAL" 
hand  prilled  in  bold  block  lattws  at 
the  top  margin  of  its  SF  424:  also  at 
the  top  margin  of  tha  SF  424.  indicate 
that  the  application  is  NEW); 
SF424A; 


Lobbying; 

J*n)gram  Narrative  Statement 


with  maximum  of  30  single-spaced 
pages; 
Supporting  Documents. 


.Budget  Justification: 


(Catalog  of  Federal  Domestic  Assistance 
Number  93.652,  Adoptioo  Opportnaities.) 

Dated:  February  11, 1993. 
JoMph  A.  MottoU, 

Acting  Commissioaer,  Adaunistratioa  on 
Children,  Youth  and  Families. 
BiUJNa  COOE  4M4-*t-M 
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FEDERAL  ASSISTANCE 
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I       T>VC  or  SUBMISSION: 

Q    ConsifuclKJO  □  Conslruciion 

D  Non-Corttmcvon  Q  Noc-ConstruciKyi 


I.  OATf  SUaiMTTCD 


1.  OATC  MECEIVCD  SV  STATl 


4   OATl  Bid IVEO  •»  HOIHAI.  AGENCY 


i.   APPLICANT  INFORMATION 


OMI  Approval  No.  034«-0043 


Apoiicani  K)«nlif«( 


Siac*  Aooiicadon  KJantitiar 


^•oxai  idantifiar 


Lagai  Nam* 


Aoarass  igi<i0  citf  courtly,  sitm.  and  up  coati 


~1- 


Orgam^aiionai  unit 


^|am«  and  laiconons  numow  of  iha  oafson  lo  tw  coniKiaa  on  maiiati  mvoiwv) 


I.  nnjor  kfvxxATKiH: 


O  ^v  D  Continuation         Q   Rmion 

H  Revisioo  aniaf  aoofociaia  i«naf)s)  m  boxlaal    Q        Q 

A  incrcaaa  A>a«d         B  Oactaaaa  Aaran)  C  inoaasa  Ouraion 

0  Oaacas*  Outran     Oihaf  tsptafy): 


•0.  CATALoo  or  Ff oeiUL  ooaiesTic 

ASSISTANCE  MJMMIt 


TTTLE 


11  AMAS  A/rCCm  tV  MOWCT  (aim*.  COUtlM*.  JMIM.  •«  *^ 


IX  aWOWKCT  WQJtCT 


Start  Oai« 


Ending  Oaia 


TVW  or  A»W.ICA>»T  (anw/  aopflopnafa  /»»«/  m  Don  |    ) 

*    Suia  H  indaoandani  ScNitf  Out 

B    County  i    Slala  Coniroiiad  Injtituiion  o«  Migna>  Laanwig 

C    Municipal  J    Privala  Untvatsny 

0    Townsftip  tt    Indian  Tribe 

E.   iniarsuta  L    Individual 

F    iniarmunicioal  U  Prodi  Ogantzation 

G  Soacial  Otsiiici  N  Otha»  iSoacify)    


%.  NAMC  OmOCKAk  AOENCV- 


11.  0€sc«imvi  Tm.1  or  ApaticANrs  anojia 


M.  comutaatOMAL  oistibcts  or 


a.  Appicani 


•laTMATIO  ruNOMtk 


b  Proiact 


a    Fadarat 


&  ApcMcant 


c  Suta 


<t  LacM 


a  Otnar 


'    Progfam  inoonw 


g  TOTAL 


00 


.00 


00 


00 


00 


00 


oo 


i«.  IS  A^aucATioii  tutjfCT  TO  TCvin*  tY  jTATi  nicimvi  oaoca  ujtj  moctsst 

•.       YES   TV<IS  P«£AP»^ICATK)N/APP».lCAT)ON  WAS  MADE  AVASJVflLE  TO  TViC 
STATE  EXECUTTVE  ORDER  >J372  PROCESS  RDR  REVIEW  ON 


DATE 


B     HO    □    PROGBAM  IS  NOT  COVERED  BY  E  O  1J372 

n    on  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.  •  TMfl  AfTUCAMT  OOjMOUfMT  CM  ANY  mCRAL  MIT7 

O  ^**       "  '^•i>'  aitacA  an  ai«ianatian 


D  '*> 


IS.  TO  THE  «f  ST  or  MY  KNOWUOOI  AMD  MUCT.  AU.  OATA  IN  TXH  *mjCAT)ON*W*«JCATK3N  A«S  TUgE  ANO  COMECT  T>«  KXUMEMT  HAS  MIN  DULY 

AUTMOHino  BY  T>H  OOYEaNWHl  tOOY  or  TWt  AmiCANT  ANO  THE  AmKUWT  WW.L  COMW.Y  WTTN  TVE  AHACMEO  ASSUMANCES  ir  T>,E  ASSISTANCE  IS  AMAWEO 


a.  Typed  Nama  9I  Authoniad  Rapraawiiativa 


d  S>«naiura  01  Autnormd  Raprasanuuv* 


b  Titt* 


P'CviGu*  coiiioni  Sol  uiaoia' 


e  T 


a  OaM&gn«d 


MUJNQ 


COOe41M-0t-C 


Authorized  for  Local  Reproduction 


Sttndwd  Form  424  (REV4-M] 
Prvtonbod  by  OMS  arcutat  A-102 
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INSTRUCTIONS  FOR  THE  SF  434 

This  b  a  standard  fonn  used  by  applicants 
as  a  required  fececheet  for  preapplications 
and  applicatioBs  •ubmittod  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  inclu<led  in  thetr  procees,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Eatry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  k  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  Buniber.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  app>ti~»n*  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


6.  Check  appropriate  box  and  enter 
appropriete  rattens)  ni  tse  sp4C0(si  proviueu: 
— "New"  means  a  new  assistance  award. 
— "ContixuMtioa"  bmmm  •■  ewteaetoa  for  an 
additioDti  6mding/budgBt  period  far  a 
project  %vith  a  projected  completion  date. 
— "Revision"  meaMaaydMigtiatha 
Federal  Government's  financtal  obligation 
or  cuntingent  liautittjr  noin  m  existing 
obligatioB. 

9.  Name  of  Federal  agency  from  ivfaich 
assistance  is  being  requested  with  this 
applicatioa. 

10.  Use  the  Cataksg  of  Pedetal  Domestic 
Assistance  numl)er  and  title  of  the  program 
under  which  assistance  Is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
pro|act  If  mora  tiian  one  progntB  is 
involved,  you  should  eppena  an  explanation 
on  a  separate  sheet  if  appropriata  (e.g., 
construction  or  mi  propaity  projects),  attach 
a  map  showing  project  tocatioo.  For 
preapplications,  ose  a  separate  sheet  to 
provide  a  summaiy  descrlptioD  of  this 
project. 

12.  List  only  tlM  targsst  political  entities 
affected  (e.g..  State,  counties,  dties). 

13.  Self-explaaatoty. 

14.  List  the  applicant's  Congressional 
District  and  any  Di8trict(s)  afiscted  by  the 
program  or  pra^act 

15.  Amount  nqueatad  or  to  be  coathbuted 
during  the  first  hmding/budgat  ported  by 


each  contributor.  Value  of  in-kind 
contributions  shouM  be  tnduded  oo 
appropriate  lines  as  applkabla.  If  A»  acttoa 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  dacrsases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  induded.  diow 
breakdown  on  an  attached  shee<.  For 
multiple  program  funding,  use  totals  aad 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intaigovemmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disaiiowancas. 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  appUcaoL  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

MiJM  OOeC  41M-ei-M 
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INSTRUCnONS  FOR  THE  SF-424A 
Genera)  Instructions 

This  {aim  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
show-n  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  In  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C.  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Sununary  Lines  1-4, 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Q^umn  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pwrtaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  m  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
ftmction  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 
Lines  1-4,  Columns  (c)  through  (g). 
For  new  appltcations,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  |e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  cohmuks  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(8)  in  Column  (^  should  be  the  sum 
!of  amounts  in  Columns  (e)  and  (f). 
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For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (Q  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  aa 
appropriate,  the  anaounts  shown  in  Columns 
(e)  and  (f).  The  amount(s}  in  Column  (g) 
should  not  equal  the  sum  of  amoimts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  cohmms 
used. 

Section  B  Budget  Categories 

In  the  colunm  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  In  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categoriee. 

Lines  6a-i— Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  coet 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  totel 
amount  in  colunm  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (1H4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  In  Sectkm 
A,  Columns  (e)  and  (0  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subject  this 
amount  from  the  total  project  amoimt.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  Q  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Colunm  (a),  Seaion  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b>-^nter  the  contribution  to  be 
made  by  the  applicant 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  ail 
other  sources. 

Column  (e>— Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  {b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 
Line  13— Enter  the  amount  of  cash  needed 

by  quarter  from  the  grantor  agency  during  the 

first  jrear. 
Line  14 — Enter  the  amount  of  cash  from  all 

other  sources  needed  by  quarter  during  the 

first  year. 
Line  15 — Enter  the  totals  of  amounts  on 

Lines  13  and  14. 

S'lctlon  B.  Budget  Estimates  of  Federal  Funds 
^  Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  Far  new 
applications  and  continuation  grant 
applicatioDS,  enter  in  the  proper  tolunms 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  fundmg  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  (Htigram  titles,  submit  additional 
schedules  as  necessary. 

Line  20— Enter  the  total  for  each  of  the 
Columns  fb)-<e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21— Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  rosy  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

ASSURANCES— NON-CONSTRUCnON 
PROGRAMS 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  )rou  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  auihonty  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  suffiuent  to  pay  the  non- 
Federal  share  of  pro)ect  costs)  to  ensure 
proper  planning,  maitagament  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptrolinr  General  of  the  United  Stales,  and 
If  appropriate,  the  State,  through  any 
autb'jrized  representiiiive.  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  relhted  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appwarance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  on^ 
of  the  nineteen  statutes  or  regulations 
si)eciried  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C  §§  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§  6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
S5  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  conHdentialily  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vlll  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq  ),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s]  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  11  and  111  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

6.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C  8  276c  and  18  U.S.C  §§  874).  and  the 


Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  8S  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  p>articipate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  S10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended.  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended,  (P.L.  93- 
205). 

12.  Will  complv  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  of  potential 
comp)onents  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Presentation  Act  of  1966.  as 
amended  (16  U.S.C.  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544.  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
fmancial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  authorized  certifying  official 


Title 


Applicant  organization 


Date  submitted 

Certification  Regarding  Lobbjring 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  tmy  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 
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State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 


commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 


less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failura. 


SignatuTB 


Title 


Organization 


Date 

MJJNO  cooc  41M-eMi 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  form  to  disclose  lobbying  aci>v4t»es  pursuant  lo  31  U.SC. 
(See  reverse  for  public  bu'<Jef»  discloture  ) 


1352 


I.     Type  of  Federal  Action: 

□    ».  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  of  Fe<i«ral  Actiott: 


D 


a.  bi<l/offer'appf*cation 

b.  initial  award 
c  post-award 


D 


Report  Type: 

a.  initial  filing 

b.  matenal  change 

For  Material  Change  Onfr 

year  quaner 

date  of  last  report  


4.     Name  and  Addms  o(  Reporting  Entity: 

D     Prime  D 


Subawardee 

Tier ,  if  known: 


Congressional  Pittrkt  if  known: 


S.     H  R«pof1<f«g  Entity  in  No.  4  is  Subawardee.  Enter  Name 
artd  Address  of  Prime: 


Congressional  District,  if  frnown: 


i.     Federal  Department/Agency: 


7.     Federal  Program  Name'Descriplion: 


CFOA  Number,  if  applicabie 


S.     Federal  Action  Number,  if  known: 


9.     Award  Amount  r^fcnown: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Entitv 

Iff  indrvidual,  last  namt.  firn  name.  Ml): 


b.  Iftdividuals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(last  name,  first  name.  Ml): 


ttntctt  Coftiinmiion  ShtHit)  y-tU-A  rf  >xce»»«/vl 


11.  Amount  d  Payment  (check  all  that  apply): 

$  D  actual        O  planned 


12.  Form  of  Payment  (check  all  that  apply): 
0    a.  cash 

D     b.  in-kind;  specify:   future  ^____ 
value    


13.  Type  of  Payment  (check  all  that  apply): 

O  a.  retainer 

O  b.  one-time  fee 

O  c  commtssion 

Q  d.  contingent  fee 

D  e.  deferred 

D  f.  other  specify:  ___^__^_^__ 


14.  Brief  Detcfiption  of  Services  Performed  or  lo  be  Performed  and  Date<sl  of  Service,  including  oHicer^s).  employee<s). 
or  Membefts)  contacted,  for  Payment  Indicated  in  Item  11: 


(tittcti  Cofitinutlion  S/txfftj  Sf-Ul-A  it  ntettsvy) 


IS.  Continuation  Sheetfsl  SF41L-A  attached:         O  Yes 


O  No 


l« 


ac«0i  IIS]  nm 

^  tan  i««>  iMw^   hImwm   «a 


11  uvc  <is]  ni« 


M>  it<*  i»MM  iii  d.«rtBim»  MW)  k* 


<•»>  a  uithonnt  W  titit   11   U  S  C 

•taud  b>  IX*  iw  abov*  mhrnt  Ihn 
110  T^  <iiCtoiMW  It  i^QwM^d  nunim~i  id 
imA  b*  mponme  lo  tfi*  Cai^fwii  wwi 
imM«  «n0«ciian  AfiT  trnf^tm  ««io  twH  lo 

noun  to  I  ctmi  psntiry  a  KOI  m.  OMK 

I  ■*  OOCl  MICK  ttrttX* 


Signature*. 
Print  Name: 
rule:  


Telephone  No- 


Date: 


FcdenI  iHe  Only. 


A<jih«nt«tf  tof  t«C4l  ■<prad«ci<OA 
Slindvd  fonn  ■  Ui 


MJJNQ  COOC  4<M-ei-C 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters— Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76,  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  firom  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  thefl,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
of  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 


(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  denned  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tlie  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

MLUNQ  COOC  41M-01-M 
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State  Singfe  Pkiirti  «f  Cwtact 

.  Arizona 

Ms.  Jaaks  Dunn.  Arisona  State 
Qearinghouse.  3S00  N.  Central  Avenue, 
Pouitaeotb  Floor.  Phoenix.  Arizona  85012, 
Telephone:  (602)  280-1315. 

Arkmosas 

Mr.  )ose[^  ClQa^e.  Manager.  State 
Clearinghouse,  Offke  of  latergovemmental 
Service,  Department  of  Finance  and 
Administration.  P.O.  Box  3278.  Little  Rock. 
Arkansas  72203,  Telephone  (501)  371- 
1074. 

Califonda 

Glenn  Stober,  Grants  Coord  JDator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento.  California  95814.  Telephone 
(916)  323-7480. 

Colorado  ' 

State  Single  Point  of  Contact.  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  Room 
520,  Denver.  Colorado  80203,  Telephone 
(303)  86ft-2156. 

Connecticut 

Under  Secretary,  Attn:  Intergovernmental 
Review  coordinator.  Comprehensive 
Planning  Division.  Office  of  Policy  and 
Management,  80  Washington  Street. 
Hartford,  Connecticut  06106-4459, 
Telephone  (203)  566-34ia 

Delowan 

FrandiM  Boodi,  State  Single  Point  of  Contact, 
BxeaitivB  Department,  Thomas  Collins 
Building.  Dover.  Delaware  19903, 
Telephone  (302)  73«-3326. 

District  ofCotambia 

LovBtta  Davis,  State  Single  Point  of  Contact, 
Executive  Office  of  the  Mayor,  Office  of 
Intergovernmental  Relations,  Room  416, 
District  Building,  1350  Pennsylvania 
.Avenue,  NW..  Washington,  D.C.  20004, 
Telephone  (202)  727-9111. 

F7oitfdb 

Karen  McFariand.  Director,  Florida  State 
Qearinghouse,  Executive  Office  of  the 
Governor.  Office  of  Planning  and 
Budgeting,  The  Capitol,  Tallahassee, 
Florida  32399-0001,  Telephone:  (904)  488- 
8114. 

Gecapa 

Chaiiea  R  Badger,  Administrator.  Georgia 
State  Clearingliouse,  270  Washington 
Street.  SW.,  Atlanta.  Georgia  30334. 
Telephone  (404)  656-3855. 

HttMnui 

Mr.  Harold  S.  Masumoto,  Acting  Director, 
Office  of  State  Planning,  Department  of 
Plaiming  and  Economic  Development, 
Office  of  the  Governor.  State  Capitol- 
Room  406.  Honoiulu,  Hawaii  96813. 
Tel^ibooe  (808)  54«-5«93,  FAX  (808)  54fr- 
8172. 

Illinois 

Tom  Berkshire,  State  Single  Point  of  Contact. 
Office  of  tbe  Governor,  State  of  Illinois, 


Springfield,  IIUnoUU706,  TeiepboDe 
(217)  782-8639. 

Indiana 

Frank  Sullivan.  Budget  Director,  State  Budget 
Agency,  212  State  House,  Indiaaapolis, 
Indiana  46204,  Tt»)ephone  (317)  232-6610. 

Iowa 

Steven  R.  MoCann.  Division  for  Community 
Progress.  Iowa  Department  of  Economic 
Development.  200  East  Grand  Avenue,  Des 
Moines.  Iowa  50309,  Telephone  (515)  281- 
3725. 

Kentucky 

Debbie  Anglin.  State  Single  Point  of  Contact, 
Kentucky  State  Qearinghotise,  2nd  Floor 
Capital  Plaza  Tower,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-23a2. 

Maine. 

State  Single  Point  of  Contact.  Attn:  )oyce 
Benson.  State  Planning  Office,  State  House 
Station  »38,  Augusta.  Maine  04333, 
Telephone  (207)  28»-3261. 

Marylaad 

Mary  Abrans.  Chief.  Maryland  Slate 
Qearinghouse.  Department  of  State 
Planning.  301  West  Preston  Street. 
Baltimore.  Maryland  21201-2385. 
Telephone  (301)  225^-4490. 

Massachusetts 

State  Single  Point  of  Contact.  Attn:  Beveriy 
Boyle,  Executive  Office  of  Communities  ft 

.     Development.  100  Cambridge  Street.  Room 
1803,  Boston.  Massachusetts  02202, 
Telephone  (617)  727-7001. 

Michigan 

Milton  O.  Waters.  Director  of  Operations, 
Michigan  Neighboriiood  BuUdets  Alliance, 
Michigan  Department  of  Commercs, 
Telephone  (517)  37^-7111. 

Please  direct  correspondence  to: 
Manager,  Federal  Project  Review,  Michigan 
Department  of  Commerce,  Michigan, 
Neighborhood  Builden  Alliance,  ?Xi.  Box 
30242,  Lanatng.  Michigan  4880ft. 
Tulephooe  (517)  37>«223. 

Mississippi 

Cathy  Mallette,  Qearinghouse  Officer, 
Department  of  Finance  and 
Administretna,  Office  of  Policy 
Development,  421  Weat  Paacagoula  Strwt, 
Jackson.  MissiHtppi  39203.  Talapbana 
(601)  960-4280. 

Missouri 

Lois  Pohl.  Federal  Assistance  Qearinghouse. 
Office  of  Administration.  Division  of 
General  Services.  P.O.  Box  809,  Room  430, 
Truman  Building,  Jeffarson  Qty,  Missouri 
65102,  Telephone  (314)  7S1-4S34. 

Afontano 

Deborah  Stanton,  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning.  C&pitol  Station.  Room 
202— State  Capttol.  HMena.  Montana 
59620,  Telepfaooe  (406)  444-5522. 


Nevado 

Department  of  Administration.  State 
Qearinghouse.  Capitol  Complex.  Carson 
Qty,  Nevada  89710.  ATTN:  John  B. 
Walker,  Qearinghouse  Coordinator. 

NewHampshin 

Jeffery  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process/James 
B.  Bieber,  2V2  Beacon  Street.  Concord.  New 
Hampshire  03301,  Telephone  (603)  271- 
2155. 

New  Jersey 

Barry  Skokowski,  Director,  Division  of  Local 
Government  Services.  Department  of 
Community  Affairs.  CN  803.  Trenton.  New 
Jersey  08625-0803.  Telephone  (609)  292- 
6613. 

Please  direct  correspondence  and 
questions  to: 
Nelson  S.  Silver.  State  Review  Piocaes. 

Division  of  Local  Government  Services.  CN 

803.  Trenton,  New  Jersey  08625-0803, 

Telephone  (609)  292-9025. 

New  Mexico 

Aurelia  M.  Sandoval,  State  Budget  Division, 
DFA,  Room  190.  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87S03. 
Telephone  (505)  827-3640.  FAX  (505)  827- 
3006. 

New  York 

New  Yoit  State  Qearinghouse,  Division  of 
the  Budget,  State  Capitol.  Albany.  New 
York  12224.  Telephone  (51«  474-1606. 

North  Carolina 

Mrs.  Chrys  Baggett.  Director. 
Intergovernmental  Relations,  N.C. 
Depetmeat  of  Administration,  116  W. 
Jonet  Street.  Raleigh.  North  Carolina 
27611,  Telephone  (919)  733-0499 

North  Dakota 

William  Robinson.  State  Single  Point  of 
Contact.  Office  of  Intsigovemmeotal 
Affairs,  Office  of  Management  and  Budget 
14th  FlocK^,  State  Capitol.  Bismarck.  North 
Dakota  58505,  Telephone  (701)  224-20M. 

Ohio 

hairy  Weaver,  Stale  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator.  State 
Qearinghouse.  Office  of  Budget  and 
Management.  30  East  Broad  Street.  34di 
Floor,  Columbus.  Ohio  43266-0411, 
Telephone  (614)  466-0698. 

Rhode  Island 

Daniel  W.  Varin.  Associate  Director. 
Statewide  Planning  Program,  Department 
of  Administration.  Division  of  Planning. 
265  Melrose  Street.  Providence.  Rhode 
Island  02907,  Telephone  (401)  277-2656. 
Please  direct  correspondence  and 

questions  to: 

Review  Coordinator,  Office  of  Strategic 
Planning. 

South  Carolina 

Danny  L.  Cromer,  State  Single  Point  of 
Contact,  Grant  Servtcaa,  Office  of  the 
Govamor,  1206  Pendleton  Street,  Hooia 
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477,  Ck)lunibia,  South  Carolina  29201, 
Telephone  (803)  734-0493. 

South  Dakota 

Susan  Comer,  State  Qearinghouse 
Coordinator,  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  Dakota  57501, 
Telephone  (605)  773-3212. 

Tennessee 

Charles  Brown,  State  Single  Point  of  Contact, 
State  Planning  Office.  500  Charlotte 
Avenue,  309  John  Sevier  Building, 
Nashville,  Tennessee  37219,  Telephone 
(615)  741-1676. 

Texas 

Tom  Adams,  Governor's  Office  of  Budget  and 
Planning,  P.O.  Box  12428,  Austin,  Texas 
78711,  Telephone  (512)  463-1778. 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  Room 
116  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535. 

Vermont 

Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326. 

West  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division,  Governor's  Office 
of  Community  and  Industrial 
Development,  Building  «6,  Room  553, 
Charleston.  West  Virginia  25305. 
Telephone  (304)  348-4010. 

Wisconsin 

William  C.  Carey,  Federal/State  Relations. 
IGA  Relations,  101  South  Webster  Street, 
P.O.  Box  7864,  Milwaukee,  Wisconsin 
53707,  Telephone  (608)  266-1741. 
Please  direct  correspondence  and 

questions  to: 

William  C.  Carey.  Section  Chief.  Federal/ 
State  Relations  Office,  Wisconsin 
Department  of  Administration,  Telephone 
(608)  266-0267. 

Wyoming 

Ann  Redman.  State  Single  Point  of  Contact, 
Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building,  Cheyenne,  Wyoming  82002, 
Telephone  (307)  777-7574. 

Territories 

Guam 

Michael  J.  Reidy,  Director,  Bureau  of  Budget 
and  Management  Research,  Office  of  the 
Governor,  P.O.  Box  2950,  Agana,  Guam 
96910,  Telephone  (671)  472-2285. 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands     - 
96950. 

Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrero, 
Chairman/Director,  Puerto  Rico  Planning 


Board.  Minillat  Government  Center,  P.O. 
Box  41119,  San  Juan.  Puerto  Rico  00940- 
9985,  Telephone  (809)  727-4444. 

Virgin  Islands 

Jose  L  George.  Director.  Office  of 
Management  and  Budget,  No.  32  k  33 
Kongens  Gade,  Charlotte  Amalie,  V.I. 
00802.  Telephone  (809)  774-0750. 

IFR  Doc.  93-11470  Piled  5-13-93;  8:45  am) 

BILLING  CODE  41M-01-II 


Agency  for  Health  Care  Pollq^  and 
Research 

Meeting  of  the  National  Advlaory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation 

AGENCY:  Agency  for  Health  Care  Policy 

and  Research,  HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy.  Research,  and 
Evaluation. 

DATES:  The  meeting  will  be  open  to  the 
public  on  Thursday.  May  27. 1993,  from 
8  a.m.  to  4:30  p.m. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5.  U.S. 
Code,  and  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  a  meeting 
closed  to  the  public  will  be  held  on  May 
27, 1993.  from  4:45  p.m.  to  6  p.m.  to 
review,  discuss,  and  evaluate  grant 
applications.  The  discussion  and  review 
of  grant  applications  could  reveal 
confidential  personal  information,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

ADDRESSES:  The  meeting  will  be  at  the 
Marriott  Residence  Inn.  7335  Wisconsin 
Avenue,  Bethesda,  Maryland  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Queenan,  Executive 
Secretary  of  the  Advisory  Council  at  the 
Agency  for  Health  Care  Policy  and 
Research,  2101  East  Jefferson  Street, 
suite  603,  Rockville.  Maryland  20852, 
(301) 227-8459. 

In  addition,  if  sign  language 
interpretation  or  other  reasonable 
accommodations  for  a  disability  is 
needed,  please  contact  Linda  Reeves, 
the  Assistant  Administrator  for  Equal 
Opportunity.  AHCPR.  on  (301)  227- 
6662  no  later  than  May  14. 1993. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c]  establishes 
the  National  Advisory  Council  for 


Health  Care  Policy,  Research,  and 
Evaluation.  The  Council  provides 
advice  to  the  Secretary  and  the 
Administrator,  Agency  for  Health  Care 
Policy  and  Research  (AHCPR),  on 
matters  related  to  the  activity  of  AHCPR 
to  enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services  through 
scientiHc  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
the  organization,  financing,  and  delivery 
of  health  care  services.  The  Council  is 
composed  of  public  members  appointed 
by  the  Secretary.  These  members  are: 
Linda  H.  Aiken.  Ph.D.:  Edward  C. 
Bessey,  M.B.A.;  Marion  F.  Bishop, 
Ph.D.;  Linda  Bumes  Bolton,  Dr.  P.H.; 
Joseph  T.  Curti,  M.D.;  John  W.  Danaher, 
M.D.;  David  E.  Hayes-Bautista.  Ph.D.; 
William  S.  Kiser.  M.D.;  Kermit  B. 
Knudsen.  M.D.;  Norma  M.  Lang.  Ph.D.; 
Barbara  J.  McNeil,  M.D..  Ph.D.;  Walter  J. 
McNemey,  M.H. A.;  Lawrence  H. 
Meskin.  D.D.S..  Ph.D.;  Theodore  J. 
Phillips,  M.D.;  Louis  F.  Rossiter.  Ph.D.; 
Barbara  Starfield,  M.D.;  and  Donald  E. 
Wilson,  M.D. 

There  also  are  Federal  ex  officio 
Members.  These  members  are: 
Administrator.  Substance  Abuse  and 
Mental  Health  Services  Administration; 
Director.  National  Institutes  of  Health; 
Director,  Centers  for  Disease  Control; 
Administrator.  Health  Care  Financing 
Administration;  Commissioner.  Food 
and  Drug  Administration;  Assistant 
Secretary  of  Defense  (Health  Affairs): 
and  Chief  Medical  Director.  Defwrtment 
of  Veterans  Affairs. 

II.  Agenda 

On  Thursday.  May  27. 1993.  the  open 
portion  of  the  meeting  will  begin  at  8 
a.m.  with  the  call  to  order  by  the 
Council  Chairman.  The  Administrator 
will  provide  an  update  on  AHCPR 
activities.  AHCPR  staff  will  give  an 
update  on  the  future  of  clinical 
effectiveness  research.  Following  the 
update  there  will  be  a  discussion  by 
Health  Care  Financing  Administration 
(HCFA)  staff  on  the  HCFA/ AHCPR 
Cooperative  Cardiovascular  Project.  The 
Nurse  Expert  Panel,  consisting  of  both 
Council  and  AHCPR  staff,  will  report  on 
health  services  research  relating  to 
nursing  issues.  The  morning  meeting 
will  conclude  with  an  overview  by 
AHCPR  staff  of  Small  Business 
Innovation  Research  Programs.  In  the 
afternoon  there  will  be  a  presentation  by 
AHCPR  staff  on  peer  review  issues,  HIV- 
related  research  initiatives,  and  video 
clips  of  recent  guidelines.  Concluding 
the  Thursday  open  portion  of  the 
meeting  will  be  a  discussion  by  the 
Council  and  AHCPR  staff  of  industry 
perspectives  on  healthcare  outcomes. 
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The  open  meeting  will  adjourn  at  4:30 
p-m.  The  Council  will  begin  the  closed 
portion  of  the  meeting  to  review  grant 
appUcations  from  4:45  p.m.  to  6  p.m. 
TTie  meeting  will  then  adjtHun  at  6  p.m. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  1^^6,1993. 
J.  JarraH  CUiioa. 

/^ctRiAJStratDT. 

IFR  Doc.  93-11467  PHed  5-13-93;  8:45  am] 

MLUNO  CODE  4«M-M-^ 


Food  and  Drug  Administration 
[Doctwt  No.  93N-0122] 

H©ma  Systems,  Ltd.;  Opportunity  for 
Hearing  on  Intent  to  Revoke  U.S. 
UgwimNo.  1052 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notka. 


SUMNMnV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  establishment  license  (U.S. 
License  No.  1052)  and  the  product 
Ucenses  issued  to  Hema  Systems,  Ltd., 
for  the  manufacture  of  Whole  Blood, 
Fresh  Frozen  Plasma.  Red  Blood  Cells. 
Red  Blood  C:eils  Frozen.  Red  Blood  Cells 
Deglycerolized.  Red  Blood  Cells 
Leukocytes  Removed.  Red  Blood  Cells 
Frozen  Rejxivenated,  and  Red  Blood 
Cells  Rejuvenated  Deglycerolized.  The 
proposed  revocation  is  based  on  the 
inabihty  of  authorized  FDA  employees 
to  conduct  an  inspection  of  this  facility, 
which  is  no  kioger  in  operation. 
DA1ES:  The  firm  may  submit  a  written 
request  for  a  hearing  to  the  Dockets 
Management  Branch  by  ^me  14, 1993, 
and  any  data  and  information  justifying 
a  hearing  by  July  13,  1993.  Other 
interested  persons  may  siabmit  written 
comments  on  the  proposed  revocation 
byjuly  ia.l9a3. 

ADORESSCS:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  Iwaring,  and  any  written 
comments  on  the  proposed  revocation 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  aad  Drug 
Administration,  rm.  1-23. 12420 
Parklavim  Dr.,  RockvUlsv  MD  20857. 
FOR  FUmM£R  MFOraiATICM  CONTACT: 
Stephen  Ripley,  Cemer  for  Biologies 
Evaluation  and  Research  (HFM-635). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448,  301-2»-9074. 
SUPPtEMENTARY  INPOWIIIATKDN:  FDA  is 
initiating  proceedings  to  revoke  the 
establishment  license  (U.S.  License  No. 


1052)  end  the  product  licaasas  issued  to 
Hema  Systems,  Ltd.,  formerly  located  at 
310  East  44th  St.  New  York.  NY  10017. 
for  the  manufactiu^  of  the  products 
listed  above.  Proceedings  to  revoke  the 
licenses  are  being  initiated  because  an 
attempt  for  onsite  inspection  revealed 
that  the  fecility  was  no  longer  in 
operati(». 

In  a  letter  to  Heme  Systems.  Ltd.. 
da^ed  May  30, 1990,  FDA  inquired 
about  a  possible  change  in  location  of 
the  firm.  FDA  requested  an  update  of 
the  necessary  information  and  enclosed 
the  appropriate  forms.  The  letter  was 
returned  to  FDA  undelivenibla.  On 
August  26, 1992,  FDA  attempted  an 
inspection  of  Hema  Systems,  Ltd.,  and 
observed  that  the  firm  was  no  longer  in 
operation  at  the  location  Usted  on  the 
license.  The  inspector  then  went  to  the 
post  office  and  determined  that  there 
was  no  forwarding  address  for  the  firm. 

In  a  certified  letter  sent  to  Hema 
Systems.  Ltd.,  dated  November  3, 1992, 
and  returned  as  undeliverable,  FDA 
indicated  that  the  attempt  to  conduct  an 
inspection  at  the  fecihty  wa« 
unsuccessful  because  the  EKniity  was  no 
longer  in  operation.  The  letter  also 
advised  the  Responsible  Head  that, 
under  21  CFR  601.5(bKl)  and  {b)(2). 
when  FDA  finds  that  authorized 
employees  have  been  unable  to  gain 
access  to  an  establishment  tor  the 
purpose  of  carrying  out  an  inspection  or 
the  manufacturing  of  a  product  has  been 
discontinued  to  an  extent  that  a 
meaningful  inspection  cannot  be  made, 
proceedings  for  license  revocation  may 
be  instituted.  In  the  same  letter,  FDA 
indicated  that  a  meaningful  inspection 
could  not  be  made  at  the  establishment 
and  issued  the  firm  notice  of  FDA's 
intent  to  revoke  U.S.  License  No.  1052 
and  announced  its  intent  to  offer  an 
opportunity  for  a  hearing. 

Because  FDA  has  made  reasonable 
efforts  to  contact  the  firm  and  because 
no  response  has  been  received  from  the 
firm,  FDA  is  issuing  a  notice  of  an 
opportunity  for  a  hearing  pursuant  to  21 
CFR  12.21(b)  on  a  proposal  to  revoke  the 
licenses  for  Hema  Systems.  Ltd. 

FDA  has  placed  copies  of  documents 
supporting  the  proposed  license 
revocation  on  file  with  the  Dockets 
Management  Braiu:h  (address  above) 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice. 
These  documents  include  the  following: 
Summary  of  Findings,  October  2, 1992 
(Endorsement-Form  FDA  4M).  and  FDA 
letters  of  May  30,  1990.  and  November 
3, 1992.  These  documents  are  available 
for  public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 


Hema  Systems,  Ltd..  may  submit  a 
written  request  for  a  hearing  to  the 
Dockets  Management  Branch  by  June 
14. 1993,  and  any  data  and  information 
justifying  a  hearing  must  be  submitted 
by  July  13. 1993.  Other  interested 
persons  may  submit  conunents  on  the 
proposed  license  revocation  to  the 
Dockets  Management  Branch  by  July  13, 
1993.  The  failure  of  a  licensee  to  file  a 
timely  written  request  for  a  hearing 
constitutes  an  election  by  the  licensee 
not  to  avail  itself  of  the  opportunity  for 
a  hearing  concerning  the  proposed 
license  revocation. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for  a 
hearing,  notice  of  appearance  and 
request  for  a  hearing,  grant  or  denial  of 
a  hearing,  and  submission  of  data  to 
justify  a  hearing  on  proposed  revocation 
of  a  license  are  contained  in  21  CFR 
parts  12  and  601.  A  request  for  a  hearing 
may  not  rest  upon  mere  allegations  or 
denials  but  must  set  forth  a  genuine  and 
substantial  issue  of  £act  that  requires  a 
hearing.  If  it  conclusively  appears  from 
the  face  of  the  data,  information,  and 
factual  analyses  submitted  in  support  of 
the  request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing,  or  if  a  request  for 
a  hearing  is  not  made  within  the 
required  time  with  the  required  format 
or  required  analyses,  the  Commissioner 
of  Food  and  Drugs  will  deny  the  hearing 
request,  making  findings  and 
conclusions  that  justify  the  denial. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA,  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  frxua  public 
disclosure  under  21  CFR  ia20(i)(2)(i). 
21  U.SXl  331(j),  or  18  U.S.C  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  (sec.  351  (42  U.S.C. 
262))  and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (sacs.  201.  501.  502,  505, 
701  (21  U.S.C.  321.  351.  352.  355.  371)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.67). 

Dated:  May  3, 1993. 

Kadiryn  C  Zoon. 

Director.  Ceoterfor  Biologies  Evaluation  aad 
Research. 

(PR  Doc  93-11417  FIted  5-13-93;  8:45  amj 
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Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  agenda  of  a  meeting 
of  the  Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
which  is  scheduled  as  a  telephone 
conference  call  on  May  20, 1993.  This 
meeting  was  announced  in  the  Federal 
Register  of  April  22, 1993  (58  FR  21584 
at  21585).  The  change  is  being  made  to 
delete  the  presentation  and  discussion 
on  the  RAISE  (Reanalysis  of  the 
Information  on  the  Safety  and 
Effectiveness  for  a  given  device)  for 
extended  wear  conlact  lenses.  There  are 
no  other  changes.  This  amendment  will 
be  announced  at  the  beginning  of  the 
open  portion  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  W.  C.  Brown,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville,  MD  20850,  301- 
427-1080. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  22, 1993,  FDA 
announced  that  a  meeting  of  the 
Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
would  be  held  by  telephone  conference 
call  on  May  20, 1993.  On  page  21585, 
in  column  1,  the  open  committee 
discussion  portion  of  the  agenda  is 
amended  to  read  as  follows: 

Open  committee  discussion:  The 
committee  will  discuss  general  issues 
relating  to  an  approval  of  a  premarket 
approval  application  for  a  silicone 
intraocular  lens  (lOL).  There  will  be  an 
open  panel  discussion  on  lOL  labeling 
and  comments  on  the  updated 
Multifocal  lOL  guidance  document. 

Dated:  May  10. 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

|FR  Doc  93-11468  Filed  5-13-93;  8:45  am] 
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National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Biology.  Diagnosis, 
and  Centers 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Biology,  Diagnosis, 
and  Centers,  National  Cancer  Institute, 
June  14-15, 1993.  The  meeting  will  be 


held  in  Building  31C,  Conference  Room 
B,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  14  firom  8:30  a.m.  until 
1  p.m.  and  on  June  15  from  2  p.m.  until 
adjournment  for  the  review  of  the 
Extramural  Research  Program,  the 
Centers,  Training,  and  Resources 
Program,  and  for  concept  review  of 
proposed  research  projects.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Sandra  Carter  at  301-496- 
4345  in  advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  PubUc  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  June  14  from  1  p.m.  until 
approximately  5:30  p.m.;  and  on  June  15 
from  8:30  until  2  p.m.  for  the  review 
and  discussion  of  previous  site  visit 
reports  and  responses,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
medical  files  of  individual  research 
subjects,  and  similar  items,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Executive 
Plaza  North,  Room  630, 6130  Executive 
Boulevard,  Rockville,  Maryland  20892 
(301-496-5708)  vfiW  provide  summary 
minutes  of  the  meeting  and  roster  of 
committee  members. 

Dr.  Ihor  J.  Masnyk,  Deputy  Director, 
Division  of  Cancer  Biology,  Diagnosis, 
and  Centers,  National  Cancer  Institute 
31,  room  3A03,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301- 
496-3251)  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research,  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395,^ 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399.  Cancer  Control.) 

Dated:  May  10, 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  93-11440  Filed  5-13-93;  8:45  am] 
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National  Cancer  Institute;  Meeting 
(Division  of  Cartcar  Treatment  Board  of 
Sciantific  Courtaalora) 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Sdentific  Counselors,  DCT, 
National  Cancer  Institute,  National 
Institutes  of  Health,  June  7-8. 1993, 
Building  1,  Wilson  Hall,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  Jime  7  from  8:30  a.m.  to 
approximately  5:45  p.m.,  and  again  on 
June  8  from  approximately  10:30  a.m., 
until  adjournment,  to  review  program 
plans,  concepts  of  contract 
recompetitions  and  budget  for  the  DCT 
program.  In  addition,  there  will  be 
scientific  reviews  by  several  programs 
in  the  Division.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  June  8  from  8  a.m.,  to  approximately 
10:15  a.m.,  for  the  review,  discussion 
and  evaluation  of  individual  programs 
and  projects  conducted  by  the  National 
Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Carole  Frank.  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North 
Building,  room  630,  National  Institutes 
of  Healtli,  Bethesda,  Maryland  20892 
(301-496-5708)  will  provide  summaries 
of  the  meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Bruce  A.  Chabner,  Director, 
Division  of  Cancer  Treatment,  National 
Cancer  Institute,  Building  31,  room 
3A44,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301-496- 
4291)  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Bruce  Chabner  (301-496- 
4291)  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 


IMI 


Dated:  May  10, 1993. 
Susan  K.  Feldmaa, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  93-11441  Filed  5-13-93;  8:45  am] 
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National  Cancer  Institute;  Meeting  of 
the  Cancer  Education  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Education  Review 
Committee,  National  Cancer  Institute, 
on  June  22, 1993.  The  Georgetown  Inn, 
1310  Wisconsin  Avenue,  NW., 
Washington.  DC  20007. 

This  meeting  will  be  open  to  the 
public  on  June  22.  1993,  from  8:30  a.m. 
to  9  a.m..  to  review  administrative 
details  and  other  cancer  education 
review  issues.  Attendance  by  the  public 
will  be  limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
title  5.  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  the  meeting  will  be 
closed  to  the  public  on  June  22  from  9 
a.m.  to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank.  Qimmittee 
Management  Officer,  National  Cancer 
Institute,  6130  Executive  Boulevard, 
room  630E,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request. 

Dr.  Neal  B.  West,  Scientific  Review 
Administrator.  Cancer  Education 
Review  Committee.  National  Cancer 
Institute.  6130  Executive  Boulevard, 
room  61  ID,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892  (301/ 
402-2785)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Neal  B.  West.  (301/402- 
2785)  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Pravention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biolog>'  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399.  Canc«r  Control). 


Dated:  May  10. 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  93-11442  Filed  5-13-93;  8:45  am] 
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National  Cancar  Inatltuta;  Maating  of 
the  Biometry  and  Epidamlotogy 
Contract  Review  Committaa 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Biometry  and  Epidemiology 
Contract  Review  Committee.  National 
Cancer  Institute.  National  Institutes  of 
Health,  on  June  21. 1993,  at  the 
Executive  Plaza  North  Building. 
Conference  Room  G.  6130  Executive 
Boulevard,  Rockville,  Maryland  20852. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  June  21 
from  10  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630.  National 
Institutes  of  Health.  Rockville.  Maryland 
20892.  Tel.  301/496-5708.  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members  upon 
request. 

Dr.  Harvey  P.  Stein,  Scientific  Review 
Administrator,  Biometry  and 
Epidemiology  Contract  Review 
Committee.  6130  Executive  Boulevard, 
room  609,;iockville.  Maryland  20852. 
Tel.  301/496-7030,  will  ftimish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  sp>ecial  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Ms.  Alma  O.  Carter.  (301)  496- 
7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.3%.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 


Dated:  May  10, 1993. 
SuMn  K.  Feldmaa. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-11443  Filed  5-13-93;  8:45  am) 
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National  Cancer  institute;  Meeting  of 
tha  Cancar  Biology-Immunology 
Contract  Review  Subcommittee  A 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Biology-Immunology 
Contract  Review  Subcommittee  A, 
National  Cancer  Institute,  National 
Institutes  of  Health,  on  June  17-18. 
1993,  at  the  Executive  Plaza  North. 
Conference  Room  H,  Rockville. 
Maj^land  20892. 

This  meeting  will  be  open  to  the 
public  on  June  17  from  8:30  a.m.  to  9:30 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  June  17 
from  9:30  a.m.  to  recess  and  on  June  18 
from  8:30  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute.  Executive 
Plaza  North,  room  630.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892  (301/496-5708)  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request 

Dr.  Lalita  D.  Palekar.  Scientific 
Review  Administrator,  Cancer  Biology-    - 
Immunology  Contracts  Review 
Committee,  6130  Executive  Boulevard, 
room  609,  Rockville,  Maryland  20892 
(301/496-7575)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Alma  O.  Carter,  301/492- 
7523  in  advance  of  the  meeting 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399.  Cancer  control). 
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Dated:  May  10. 1993. 
Susan  K.  Faldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-11444  Filed  5-13-93;  8:45  ami 
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National  Cancer  Institute;  Meeting  of 
the  Cancar  Research  Manpower 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Research  Manpower  Review 
Committee,  National  Cancer  Institute, 
on  June  6-8, 1993,  The  Saint  James 
Hotel.  950  24th  Street.  NW.. 
Washington.  DC  20037 

This  meeting  will  be  open  to  the 
public  on  June  6, 1993,  from  7:30  p.m. 
to  recess,  to  review  administrative 
details  and  other  cancer  research 
manpower  review  issues.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  June  7 
from  8  a.m.  to  recess  and  on  June  8  ttom 
8  a.m.  to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  EPN.  room 
630.  National  Institutes  of  Health, 
Bethesda.  Maryland  20892  (301/496- 
5706)  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Dr.  Mary  Bell.  Scientific  Review 
Administrator.  Cancer  Research 
Manpower  Review  Committee.  National 
Cancer  Institute,  EPN,  room  611A, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892  (301/496-7978)  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Mary  Bell,  301/496-7978  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 


Support;  93.398,  Cancer  Research  Manpower; 
93.399.  Cancer  Control). 
Dated:  May  10. 1993. 
Susan  K.  FeMman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-11445  Filed  5-13-93;  8:45  ami 

MXmO  CODE  «14«-M-II 

National  Cancer  Institute;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board 
Program  Project  Task  Force,  May  24, 
1993,  from  2  p.m.  to  approximately  4 
p.m.,  at  6130  Executive  Boulevard, 
Executive  Plaza  North,  room  600A, 
Bethesda,  Maryland  20892.  The  meeting 
will  be  conducted  as  a  telephone 
conference  with  the  use  of  a  speaker 
phone. 

The  entire  meeting  will  be  open  to  the 
public.  The  Task  Force  will  review  data 
and  formulate  strategy  for  the  overall 
POl  review  mechanism  as  it  relates  to 
the  National  Cancer  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Carole  Frank,  Committee 
Management  Specialist,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Executive  Plaza  North,  room  630.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892-9903  (301/  496-5708)  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Task  Force  members  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Ms.  Lorrie  Smith  (301/496- 
5147)  in  advance  of  the  meeting. 

Mrs.  Barbara  S.  Bynum.  Executive 
Secretary.  Program  Project  Task  Force, 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  600A,  9000  Rockville 
Pike,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-9903  (301/ 
496-5147)  will  furnish  substantive 
program  information. 

Dated:  May  11,1993. 
Susan  K.  Feldiin, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-11627  Filed  5-13-93;  8:45  ami 

BILLING  COOE  4140-(n-« 


National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
NIMH,  of  the  National  Institute  of 
Mental  Health  (NIHM)  for  June  1993. 


The  meeting  will  be  open  to  the 
public  as  indicated  below  for  the 
disoission  of  recent  administrative 
developments. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(&),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  for  the 
re\iew  of  selected  intramural  research 
projects  &t)m  the  Lalwratory  of 
Molecular  Biology  and  the  Clinical 
Neurogenetics  Branch.  These  reviews 
and  the  discussions  could  reveal 
information  of  a  confidential  nature, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kieffer.  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  area  code  301. 
443-4333,  will  provide  a  summary  of 
the  meeting  and  roster  of  committee 
members,  upon  request. 

Other  information  p>ertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Board  of  Scientific 
Counselors,  NIMH. 

Contract:  Dr.  Darrell  G.  Kirch,  Room 
4N-224,  Building  10,  Telephone:  301. 
496-3501. 

Meeting  Date:  June  21-22. 1993. 

Place:  Room  lB-07,  Building  36, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Open:  June  21,  8:30  a.m. — 9  a.m. 

Closed:  June  21,  9  a.m.  to  5  p.m.,  June 
22,  8:30  a.m.  to  adjournment. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  person  named  above  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research:  93.176.  ADAMHA 
Small  Instrumentatiop  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  May  10, 1993. 
Susan  K.  Feldmaa, 
Committee  Management  Officer,  NIH. 
(FR  Doc  93-11439  Filed  .•>-13-93;  8:45  am) 

BtLUNG  COOC  414O-01-« 


IMI 


NaUonaJ  InsUtuto  of  Mental  Health; 
Notice  of  MeeUng* 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  of  Mental  Health  for  June  1993. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 

All  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Utle  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confiujntial 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  KiefTer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health.  Parklawn  Building, 
room  9-105.  5600  Fishers  Lane. 
Rockville.  MD  20857,  Area  Code  301. 
443-4333.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Biological 
Psychopathology  Review  Committee. 

Contact:  Helen  D.  Craig.  Room  9C-18. 
Parklawn  Building,  Telephone:  301.  443- 
3857. 

Meeting  Dare.  June  2-3, 1993. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Open:  June  2, 1993.  9  a.m.-lOa.m. 

Closed:  June  2, 1993. 10  a.m.-5  p.m.:  June 
3, 1993,  9  a.m.-adjoumment. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Contact:  Monica  F.  Woodfork,  Room  9C- 
05,  Parklawn  Building,  Telephone:  301,  443- 
4843. 

Meeting  Date:  June  2-4, 1993. 

Place:  Embassy  Suites  Hotel.  4300  Military 
Road,  NW.,  Washington,  DC  20015. 

Open:  June  2, 1993,  9  a.m.-lO  a.m. 

C/osed;  June  2, 1993, 10  a.m.-5  p.m.;  June 
4, 1993,  9  a.m.-adjoumment. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Conunittee. 

Contact:  Phyllis  L.  Zusman,  room  9C-08. 
Parklawn  Building,  Telephone:  301.  443- 
1340. 
Meeting  Dote.  June  2-4, 1993. 
Place:  Omal  Shoreham  Hotel.  2500  Calvert 
Street,  NW.,  Washington  DC  20008. 
Open:  June  2. 1993,  9  a.m.-lO  a.m. 
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Qosed:  June  2. 1993. 10  a.ni.-S  p.m.;  June 
3. 1993. 9  a.m.-5  p.m.:  June  4. 1993. 9  a.m.- 
adjoumment. 

Committee  Name:  Behavioral  Neuroscience 
Review  Committee. 

Contact:  William  H.  RadcliBa.  room  9C-18, 
Parklawn  Building.  Telephone:  301, 443- 
3857. 

Meeting  Date:  June  3-4, 1993. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Open:  June  3, 1993,  8:30  a.m.-9:30  a.m. 

Closed:  June  3, 1993,  9:30  a.m. -5  p.m.; 
June  4, 1993,  8:30  a.m.-edjoumment 

Cb/nniiftee  Name:  Ptychobiology  and 
Behavior  Review  Committee. 

Contact:  William  H.  Radcliffe.  UI.  n)om 
9C-18,  Parklawn  Building,  Telephone:  301, 
443-3857. 

Meeting  Date:  June  3-4, 1993. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Open:  June  3, 1993, 8:30  a.m.-9:30  a.m. 

Closed:  June  3, 1993,  9:30  a.m.-5  p.m.; 
June  4. 1993,  8:30  a.m.-adjoumment. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Contact:  Bemice  R.  Cherry,  room  9C-15, 
Parklawn  Building.  Telephone:  301, 443- 
6470. 

Meeting  Dote;  June  3-5. 1993. 

Place:  Marriott  Residence  Inn,  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Open:  June  3, 1993.  9  a.m.-lO  a.m. 

Closed:  June  3, 1993, 10  a.m.-5  p.m.;  June 
4, 1993.  9  a.m.-5  p.m.;  June  5, 1993,  9  a.m.- 
adjoumment. 

Committee  Name:  Child  Psychopathology 
and  Treatment  Review  Committee. 

Contact:  Tammye  M.  Cross,  room  9C-14, 
Parklawn  Building,  Telephone:  301,  443- 
1340. 

Meeting  Date:  June  9-11, 1993. 

Place:  Omni  Georgetown  Hotel.  2121  P 
Street,  NfW..  Washington,  DC  20037. 

Open;  June  9, 1993,  9  a.m.-lO  a.m. 

Closed:  June  9, 1993, 10  a.m.-5  p.m.;  June 
10, 1993,  9  a.m.-5  p.m.;  June  11, 1993,  9 
a.m.-adjoumment. 

Committee  Name:  Qinical 
Psychopathology  Review  Committee. 

Contact:  Doris  Lee-Robb,  room  9C-08. 
Parklawn  Building.  Telephone:  301,  443- 
1340. 

Meeting  Z)ofe:  June  9-11. 1993. 

Pyoce.  Omni  Georgetown  Hotel,  2121  P 
Street,  NW.,  Washington,  IX:  20037. 

Open:  June  9, 1993,  9  a.m.-lO  a.m. 

Qosed:  June  9, 1993, 10  a.m.-5  p.m.;  June 
10, 1993.  9  a.m.-5  p.m.;  June  11, 1993,  9 
a.m.-adjoumment. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Contact:  Debra  D.  Woods,  room  9C-23. 
Parklawn  Building,  Telephone:  301, 443- 
1177. 
Meeting  Dote:  June  10-12, 1993. 
Place:  Dupont  Plaza  Hotel.  1500  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20005. 
Open:  June  10, 1993.  8:30  a.m.-lO  a.m. 
Closed:  June  10, 1993. 10  a.m.-5  p.m.;  June 
11. 1993.  8:30  a.m.-5  p.m.;  June  12. 1993. 
8:30  a.m. -adjournment. 


Committee  Name:  Molecular,  Cellular,  and 
Developmental  Neurobiology  Review 
Committee. 

Contocf  Shirley  H.  Mallz,  room  9C-18, 
Parklawn  Building,  Telephone:  301.  443- 
3857. 

Meeting  Date:  June  14-16, 1993. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Open:  June  14, 1993,  8  B.m.-9  a.m. 

Closed:  June  14, 1993,  9  a.m.-5  p.m.;  June 
15. 1993.  8  a.m.-5  p.m.;  June  16. 1993,  8 
a.m.-adjoumment. 

Committee  Name:  Epidemiology  Review 
Committee. 

Contort;  Tammye  M.  Cross,  room  9C-14. 
Parklawn  Building.  Telephone:  301,  443- 
1340 

Meefing  Dafe;  June  14-16. 1993. 

Place:  Emlwssy  Suites  Hotel.  4300  Military 
Road,  NW.,  Washington,  DC  20015. 

a  yen:  June  14, 1993,  9  a.m.-lO  a.m. 
osed:  June  14. 1993. 10  a.m.-5  p.m.;  June 
15. 1993.  9  a.m.-5  p.m.;  June  16,  1993.  9 
a.m.-adjoumment. 

Committee  Name;  Ginical  Neuroscience 
Review  Committee. 

Contact:  Maurine  L.  Eister.  room  9C-18, 
Parklawn  Building.  Telephone:  301.  443- 
3936. 

Meeting  Date;  June  16-18. 1993. 

Pyoce;The  Hampshire  Hotel.  1310  New 
Hampshire  Avenue,  NW..  Washington.  DC 
20036. 

Ctoen;  June  16. 1993.  9  a.m.-lO  a.m. 

Closed:  June  16, 1993, 10  a.m.-5  p.m.;  June 
17, 1993.  9  a.m.-5  p.m.;  June  18. 1993.  9 
a.m. -adjournment. 

Committee  Name:  Services  Research 
Review  CommittRe. 

Contact:  Phyllis  L  Zusman,  room  9C-02. 
Parklawn  Building.  Telephone:  301.  443- 
1340. 

Meeting  Dote:  June  16-18. 1993. 

Place:  Washington  Marriott,  1221  22nd 
Street,  NW..  Washington.  DC  20037. 

Open:  June  16-18, 1993,  9  a.m.-10:30  a.m. 

C/osed;  June  16, 1993, 10:30  a.m.-5  p.m.; 
June  17, 1993.  9  a.m.-5  p.m.:  June  18,  1993. 
9  a.m.-adjoumment. 

Committee  Name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Contact:  Phyllis  D.  Artis.  room  9C-15, 
Parklawn  Building,  Telephone:  301,  443- 
6470. 

Meeting  Z)ote;  June  16-18, 1993. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Open:  June  16, 1993.  9  a.m.-10:00  a.m. 

Closed:  June  16. 1993, 10  am  -5  p.m.;  June 
17, 1993,  9  a.m.-5  p.m.;  June  18. 1993,  9 
a.m.-adjoumment. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Confocf;  Barbara  W.  Campbell,  room  9C- 
02,  Parklawn  Building,  Telephone:  301,  443- 
4868. 

Meeting  Date;  June  17-18, 1993. 

Place:  Embassy  Suites  Hotel.  4300  Military 
Road.  NW.,  Washington,  IX:  20015. 

Open;  Juno  17. 1993,  8:30  a.m.-9:30  a.m. 

C/osed;  June  17. 1993,  9:30  a.m.-5  p.m.; 
June  18, 1993.  8:30  a.m.-adjoumment. 

Committee  Name:  Child/ Adolescent  Risk 
and  Prevention  Review  Committee. 
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Contact:  Michele  D.  Campbell,  nxxn  9C- 
23.  Parklawn  Building,  Tsiepbone:  301-443- 
1177. 

Meeting  Date:  June  17-19, 1993. 

Mace:  Omni  Gmrgetown  Hotel.  2121  P 
Street.  NW..  Washington,  DC  20037. 

Open:  June  17. 1993.  9  a.m.-lO  a.m. 

Gosed:  June  17. 1993. 10  a.m.-S  p.m.;  June 
18. 1993.  9  a.m.-5  p.m.;  June  19. 1993.  9 
a.m.-ed|ournment. 

Committee  Same:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Contact:  Shirley  H.  Maltz.  room  9C-18, 
Parklawn  Building,  Telephone:  301-443- 
3936. 

Meeting  Date:  June  17-19. 1993. 

Phce:  Hyatt  Ref^ency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Open:  June  17, 1993.  9  a.ra.-lO  a.m. 

Closed.  June  17. 1993. 10  ajn.-S  p.m.;  June 
18. 1993.  9  ajn.-5  pjn.;  June  19, 1993.  9 
a.m.-adjoumment. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Committee. 

Contact:  Phyllis  L  Zusman.  9C-02, 
Parfcla%m  Building.  Telephone:  301-443- 
1340. 

Meeting  Date:  June  28-29. 1993. 

Place:  Washington  Mariott  Hotel.  1221 
22nd  Street.  NW..  Washington.  DC  20037, 

Open:  June  28. 1993,  9  a.m.-10:30  a.m. 

Qoeed:  June  28, 1993, 10:30  ajn.-S  p.m.; 
June  29, 1993, 9  a.m.-edjoumment. 

Committee  Name:  Behavioral,  Clinical,  and 
Psychosocial  Subcommittee  of  the  Mental 
Health  AIDS  and  Immunology  Review 
Committee. 

Contact:  Regina  M.  Thomas,  room  9C-15, 
Parklawn  Building,  Telephone:  301-443- 
6470. 

Meeting  Date:  June  28-29, 1993. 

Phce:  Wyndham  Brysiol  Hotel.  2430 
Penns>-lvania  Avenue,  NW.,  Washington,  DC 
20037. 

Open:  June  28, 1933,  8:30-9  8.m. 

Closed:  June  28, 1933.  9  a.m.-5  p.m.;  June 
29, 1993,  8:30  a.m.-fld)oumment. 

Committee  Name:  Psychobiological, 
Biological,  and  Neuroscience  Subcommittee 
of  the  Mental  Health  AIDS  and  Immunology 
Review  Committee. 

Contact.  Rehana  A.  Chowdhury.  room  9C- 
15,  Parklawn  Building.  Telephone:  301-443- 
6470. 

Meeting  Date:  June  29-30, 1993. 

Place:  Wyndham  Brystol  Hotel,  2430 
Pennsylvania  Avenue,  NW..  Washington,  DC 
20037. 

Open;  June  29, 1993, 12  noon-12:30  p.m. 

C/osed:  June  29, 1993. 12.30  p.m.-5  pjn.; 
June  30, 1993,  8:30  a.m.-adjoumment. 

Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  lang<.iage 
interpretation  or  other  reasonable 
accommodations,  should  contact  the  contact 
person  named  above  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants: 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  tar  Ctiaicians;  93.282, 


Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  May  10, 1993. 
Susan  K.  Feidman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  93-11446  Filed  S-13-93;  8:45  amj 
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National  InstitutM  of  HeaRh 

Natloruil  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meetings 

Pursuant  to  Public  Law  02-462, 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notices. 
Attendance  by  the  public  will  be  limited 
to  space  available,  individuals  who  plan 
to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Diana  Widner,  Office  of 
Scientific  Affairs.  NIAAA.  at  301/443- 
4375. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in 
§§  552b(c)(4)  and  552h{c)(6),  title  5, 
U.S.C.  and  §  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meetings  and  the 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner, 
NIAAA  Committee  Management  Officer, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  Parklawn  Building  room 
16C-20.  5600  Fishers  Lane.  Rockville, 
MD  20857,  Telephone:  301/443-4375. 
Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
Scientific  review  administrator 
indicated. 

Name  of  Committee:  Biochemistry, 
Physiology,  and  Medicine  Subcommittee  of 
the  Alcohol  Biomedical  Research  Review 
Committee. 

Scientific  Beview  Administrator:  Ronald 
Suddendoff.  Ph.D. 

Dates  of  Meeting:  ]une  3-4. 1993. 

Place  of  Meeting:  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center.  Bethesda.  MD 
20814. 

Open  June  3. 9  a.m.  to  9:30  a.m. 


Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  con(::ems 
following  by  open  discussion  and  review  of 
administrative  details. 

dosed:  June  3.  9:30  a.m.  to  recess;  June  4. 
9  a.m.  to  adioumment. 

Name  of  Committee:  Clincial  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Scientific  Beview  Administrator:  Thomas 

D.  Sevy,  M.S.W. 

Dates  of  Meeting:  June  2-4. 1993. 

Place  of  Meeting:  River  Inn,  924  25th 
Street.  NW.,  Washington,  DC  20037. 

Open:  June  2. 9  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division  Directors. 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

dosed:  June  2, 10  a.m.  to  recess;  June  3. 
9  am.  to  recess;  June  4,  9  a.m.  to 
adjournment. 

Name  of  Committee:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Scientific  Beview  Administrator:  Lenore  S. 
Radloff. 

Dates  of  Meeting:  June  15-17, 1993. 

Place  of  Meeting:  River  Inn,  924  25th 
Street,  NW.,  Washington,  DC  20037. 

Open:  June  15,  8  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

dosed:  June  15, 10  a.m.  to  recess;  June  16, 
9  a.m.  to  recess;  June  17,  9  a.m.  to 
adjournment. 

Name  of  Committee:  Neuroscience  and 
Behavior  Subcommittee,  Alcohol  Blomediciil 
Research  Review  Committee. 

Scientific  Beview  Administrator:  Antonio 
Noronha.  Ph.D. 

Dates  of  Meeting:  June  16-18, 1993. 

Place  of  Meeting:  Emily  Morgan  Hotel,  705 

E.  Houston  .Street,  San  Antonio,  TX  78205. 
Open:  June  16,  9  d.m.  to  11  a.m. 
Agenda:  Reports  by  Division  Directors, 

Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  opmn  discussion  and  review  of 
administrative  details. 

dosed:  June  16, 11  a.m.  to  recess;  June  17, 
9  a.m.  to  rece-ss;  June  18,  9  a.m.  to 
adjournment. 

Name  of  Committee:  Immunology  and 
AIDS  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review  Committee. 

Scientific  Beview  Administrator:  Barbar 
Smothers,  Ph  D. 

Dates  of  Meeting:  July  8-9,  1993. 

Place  of  Meeting:  Holiday  Inn  Crowno 
Plaza,  1750  Rockville  Pike,  Rockville.  MD 
20852. 

Open:  July  8.  9  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division  Directors, 
Branch  Chief,  and  Scientific  Review 
Administrator  on  Committee  concerns 
followed  by  open  discussion  and  review  of 
administrative  details. 

dosed:  July  8, 10  a.m.  to  recess;  July  9,  9 
a.m.  to  adfoumment. 


IMI 


(Catalog  of  Federal  Domeetic  Assistance 
Program  Na  13.242, 13.272. 13.273, 13.278, 
13.279,  13.282.  93,271,  93.272,  93.273, 
93.277.  93.278.  93.281,  93.282,  National 
Institutes  of  Health.) 

Dated:  May  10. 1993. 
Susan  K.  Peldmaa. 
Coiumrtfee  Management  Officer.  NIH. 
[FR  Doc.  93-11447  Filed  5-13-93;  8:45  am] 
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National  Institute  on  Alcohol  Abuse 
and  Alcoholism:  Meeting  of  the 
Nationai  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Alcohol  Abuse  and  Alcoholism, 
National  Institute  of  Alcohol  Abuse  and 
AlcohoUsm,  May  27, 1993,  Wilson  Hall. 
3rd  Floor,  Building  1,  NIH  Campus, 
9000  Rockville  Pike.  Bethesda.  MD 
20892. 

This  meeting  will  be  open  to  the 
public  on  May  27  from  10  a.m.  to  3  p.m. 
to  discuss  administrative  details  or 
other  issues  relating  to  council 
activities.  AttendaiK»  by  the  public  will 
be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Diana  Widner,  Office  of 
Scientific  Affairs,  NIAAA,  at  301/443- 
4375. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6).  Utle  5.  U.S.C  and  section 


10(d)  of  Public  Law  92^463,  the  Meeting 
wrill  be  closed  to  the  public  on  May  27 
from  3  p.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(9KB),  title  5, 
U.S.C,  the  Council  meeting  will  also  be 
closed  to  the  public  on  May  27  from  3 
p.m.  to  adjournment  for  possible 
discussion  and  preparation  of  comments 
Council  may  wish  to  submit  to  the 
Director,  NIH,  ft>r  inclusion  in  the 
biennial  report  to  the  Congress. 
Premature  disclosure  of  such 
information  would  significantly 
frustrate  implementation  of  proposed 
agency  actions. 

Ms.  Diana  Widner,  NIAAA  Committee 
Management  Officer,  National  Institute 
on  Alcohol  Abuse  and  Alcoholism. 
Parklawn  Building,  room  16C-20,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301/443-4375  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members,  and  substantive 
program  information  upon  request. 

Dated:  May  10. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc  93-11446  Filed  5-13-93;  8:45  am] 
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PubHc  HMNh  S«rvic« 

Agency  Forms  Submitted  to  the  Offlce 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  pubUshes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday.  April  30, 
1993. 

Copies  of  the  information  collection 
requests  may  be  obtained  by  calling  the 
PHS  Reports  Clearance  Officer  on  (202)- 
690-7100. 

1.  Uniform  Reporting  System  for 
Titles  I  and  n  of  the  Ryan  White  Care 
Act  of  1990 — New— This  request  is  the 
first  part  of  a  two-part  request  for 
approval.  This  first  part  concerns 
reporting  by  grantees  of  aggregate 
information  about  dispersal  of  funds, 
number  of  clients  served  and  services 
provided,  demographic  Information 
about  clients  served,  and  costs  of 
provided  services.  Respondents:  State 
and  local  governments;  non-profit 
institutions,  businesses  or  other  for- 
profit;  small  businesses  or 
organizations. 


Tltie 


AnrxMd  report— Providers v 

Annual  report— Grantees  

Modified  annual  report— Providers  

Modified  annual  report— Grantees 

Prescription  drug  program  arvuial  report— Grantees 
Heattti  Insurance  program  afwiuai  report— Grantees 
Estimated  total  annual  burden 


Number  of  re- 
spondents 


1,400 

81 

200 

S 

54 
17 


Number  of  re- 
sporwas  per  re- 
spondent 


Average  burden 

per  response 

(hours) 


23 

25 

5 

20 

as 

12 
37.419 


2.  Minority  Access  to  Research 
Careers  (MARC)  Honors  Undergraduate 
Research  Training  Program  Evaluation — 
New — Information  describing  activities 
of  MARC  research  training  programs, 
characteristics  of  MARC  trainees,  and 
academic  and  career  accomplishments 
of  former  trainees  is  needed  to  evaluate 
whether  the  goals  of  the  MARC  program 
are  being  met  Information  will  be 
collected  from  MARC  program  directors, 
faculty,  and  ctirrent  and  former 
students. 


Respondents:  Individuals  or 
households;  State  or  local  government; 
non-profit  insdtutions; 

Number  of  Respondents:  3,146; 

Number  of  Responses  per 
Respondent:  1; 

Average  Burden  per  Response:  0.678 
hours; 

Estimated  Annual  Burden:  2.132 
hours. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 


within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shsnnah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated:  May  7, 1993. 
Jaotet  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
(FR  Doc  93-11399  Filed  5-13-93;  8:45  «n] 
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DEPARTMENT  OF  HEALTH  &  HUMAN 
SERVICES 

Social  Security  Administration 

Agoncy  Forma  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  Public 
Law  9ft-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday,  April  30, 1993. 

(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package.) 

1.  Request  for  Review  of  Hearing 
DedsionyOrder— 0960-0277.  The 
information  on  form  HA-520  is  used  by 
the  Social  Security  Administration  to 
determine  the  appropriate  response  to  a 
request  for  Appeals  Council  review  of 


an  Administrative  Law  Judge 
determination.  The  respondents  are 
claimants  or  beneficiaries  who  request  a 
review  of  the  hearing  decision  made 
regarding  their  claim. 
Number  of  Respondents:  78,225 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  13,038  hours 

2.  Claimant's  Recent  Medical 
Treatment— 0960-0292.  The 
information  on  form  HA-4631  is  used 
by  the  Social  Security  Administration  to 
provide  an  updated  medical  history  for 
a  disability  claimant  who  requests  a 
hearing,  llie  respondents  are  claimants 
for  disability  beneflts  who  have 
requested  a  hearing  and  do  not  have 
updated  medical  evidence  in  file. 
Number  of  Respondents:  159,109 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  26,518  hours 

3.  Claimant's  Work  Background — 
0960-0300.  The  information  on  form 
HA-4633  is  used  by  the  Social  Seciuity 


Administration  in  cases  in  which 
claimants  for  disability  benefits  have 
requested  a  hearing  on  the  decision 
regarding  their  claim.  A  completed  form 
provides  an  updated  summary  of  a 
claimant's  past  relevant  work  and  helps 
the  Administrative  Law  Judge  to  better 
decide  whether  or  not  the  claimant  is 
disabled.  The  respondents  are  claimants 
who  have  requested  a  hearing  and 
whose  relevant  work  background  is  not 
in  file. 

Nu/nfcer  o/flespo/iden<s:  151,532 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  37,883  hours 

4.  Medical  Report  on  Aduh  (Child) 
With  Allegation  of  Human 
Immunodeficiency  Virus  (HIV) 
Infection — 0960-0503.  The  information 
on  forms  SSA-4814  and  SSA-4815  is 
used  by  the  Social  Security 
Administration  to  determine  if  an 
individual  claiming  to  have  HTV 
infection  meets  the  requirements  for 
presumptive  disability  benefits. 


Number  of  respondents  , 

Frequency  of  Response ~ 

Average  Burden  Per  Response  (minutes) , 

Estimated  Annual  Burden  (hours) 

Total  annual  burdens5,417  hours. 


SSA-4814 

25.000 

1 

10 

4.167 


SSA-4815 

7,500 

1 

10 

1,250 


OMB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address: 

OMB  Reports  Management  Branch  New 
Executive  Office  Building,  room  3208 
Washington,  DC  20503 

Dated:  May  10. 1993. 
Carotyn  Hunt, 

Acting  Reports  Qearance  Officer, 

Social  Security  Administration . 

IFR  Doc  93-11419  Piled  5-13-93;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offica  of  the  Secretary 

[Docket  No.  D-93-1024;  FR-351fr-O-01] 

Ordar  of  Succession,  Acting  Assistant 
Sacratary  for  Community  Planning  and 
Development 

agency:  Office  of  the  Secretary,  HUD. 


ACTION:  Order  of  succession. 

StMUIARY:  The  Secretary  of  Housing  and 
Urban  Development  is  revising  the  order 
of  succession  of  officials  authorized  to 
serve  as  Acting  Assistant  Secretary  for 
Community  Planning  and  Development 
when,  by  reason  of  absence,  disability, 
or  vacancy  in  office,  the  Assistant 
Secretary  is  not  available  to  exercise  the 
powers  or  perform  the  duties  of  the 
Office. 

EFFECTIVE  DATE:  May  8, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

John  C  Bamett,  Organization  and 
Management  Services  Division,  Office  of 
Management,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW..  Washington,  DC 
20410,  (202)  708-2087.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
2565.  (These  are  not  toU-firee  numbers.) 

SUPPt^MENTARY  INFORMATION:  This 
Order  of  Succession  supersedes  the 
Order  of  Succession  of  designees  to  act 
as  Acting  Assistant  Secretary  for 
Community  Planning  and  Development 
published  on  July  28. 1092  at  57  FR 


33361.  The  authorization  to  act  under 
this  Order  is  subject  to  the  120-day 
limitation  of  the  Vacancies  Act,  5  U.S.C. 
3348,  whereby  a  vacancy  caused  by 
death  or  resignation  of  an  appointee, 
whose  appointment  is  vested  in  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate,  may  be  filled 
temporarily  for  not  more  than  120  days. 

Accordingly,  the  Secretary  of  Housing 
and  Urban  Development  designates  the 
following  order  of  succession: 

Section  A.  Order  of  Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
and  Assistant  Secretary  for  Community 
Planning  and  Development  is  not 
available  to  exercise  the  powers  or 
perform  the  duties  of  the  Office  of  the 
Assistant  Secretary  for  Community 
Planning  and  Development,  the 
following  are  hereby  designated  to  serve 
as  Acting  Assistant  Secretary  for 
Community  Planning  and  Development: 
(1)  Deputy  Assistant  Secretary  for 
Operations;  (2)  Deputy  Assistant 
Secretary  for  Grant  Programs;  and  (3) 
Deputy  Assistant  Secretary  for 
Economic  Development. 
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These  ofGcials  shall  serve  as  Acting 
Assistant  Secretary  for  Community 
Planning  and  Development  under  this 
order  of  succession  in  the  order 
specified  herein  and  no  official  shall 
serve  unless  all  the  other  officials, 
whose  position  titles  precede  his/hers  in 
this  order,  are  unable  to  act  by  reason 
of  absence,  disability,  or  vacancy  in 
office.  If  all  the  ofGcials  designated  in 
this  order  of  succession  are  unable  to  act 
as  Acting  Assistant  Secretary  for 
Community  Planning  and  Development 
by  reason  of  absence,  disability  or 
vacancy  in  office,  officials  designated  to 
serve  as  acting  officials  for  these 
designated  officials  will  serve  in  this 
same  order  of  succession.  Authorization 
to  serve  as  Acting  Assistant  Secretary 
for  Community  Planning  and 
Development  shall  not  exceed  120  days 
pursuant  to  the  Vacancies  Act,  5  U.S.C. 
3348. 

Section  B.  Supersedure 

This  Order  of  Succession  supersedes 
the  Order  published  on  July  28, 1992  at 
57  FR  33361. 

Authority:  Sec.  7(d)  of  the  Department  of 
HUD  Act,  42  use  3535(d). 

Dated:  May  8, 1993. 

Hemy  G.  Cisneroc, 

Secretary  of  Housing  and  Viban 
Development. 

IFR  Doc.  93-11449  Piled  5-13-«3;  8:45  am] 
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Offic«  of  th«  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Dockrt  No.  M-93-1917;  FR-3350-W-31] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  idenUfies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUP«>LEMENTARY  INFORMATION: 


In  accordance  with  56  FR  23789  (May 
24, 1991)  and  section  501  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  U.S.C  11411).  88  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  revie%ved  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutiUzed  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  a&o  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitaole/availalsle,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 

Eroperty  available  for  use  to  assist  the 
omeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  fodiities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mall  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportimity  to  utiUze  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  Interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  appUcable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 


HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  proi>erty  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  Usted  as  unsuitable  will 
not  be  made  available  for  any  other 
purjKJse  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  fr^e  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
pubUcation  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  focilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Air  Force:  Bob 
Menke,  USAF.  Boiling  AFB.  SAF-MIIR. 
Washington.  DC  20332-5000;  (202)  767- 
6235;  (This  is  not  a  toll-fi^  number). 

Dated:  May  7, 1903. 

Jacquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplof  Property  Progrua 
Federal  Register  Report  for  itlAfU 

Suitable/AvaiUfala  PropMlks 

Buildings  (by  State) 

California 

BIdgs.  604,  605.  612,  611,  613-eiS 
Point  Arena  Air  Force  Station 
Mendocino  County.  CA  95468-6000 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010237-189010246 
Status:  Unutilized 
Comment:  1232  sq.  ft.  each;  ftucco-wood 

frame;  most  recent  use — bousing, 
Bldg.  21180 

Vandenberg  Air  Force  Base 
Vaiidenberg  AFB  Co:  Santa  Barbara  CA  93437 
Location:  Hwy  1.  Hwy  246,  Coast  Rd..  PT  Sal 

Rd.MiguelitoCYN 
Landholding  Agency:  Air  Force 
Property  Number  189130384 
Status:  Unutilized 
Comment:  7487  sq.  ft,  1  story/wood  shingle 

structure,  most  recent  use— contracting 

administrative  ofBca,  needs  ma)ar  rehab. 

Guam 

Anderson  VOR 
In  the  municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912 
Location:  Access  is  through  Route  1  and 
Route  3,  Marine  Drive. 
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Landholding  Agency:  Air  Force 

Property  Number  189010267 

Status:  Unutilized 

Comment:  550  sq.  ft.;  1  story  perm/concrete; 

on  226  acres. 
Anderson  Radio  Beacon  Annex 
In  the  municipality  Dededo 
Dededo  Co:  Guam  GU  96912 
Location:  Approximately  7.2  miles  southwest 

of  Anderson  AFB  proper,  access  is  from 

Route  3,  Marine  Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010268 
Status:  Unutilized 
Comment:  480  sq.  ft.;  1  story  perm/concrete; 

on  25  acres;  most  recent  use — radio  beacon 

facility. 
Annex  No.  4 

Anderson  Family  Housing 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912 
Location:  Access  is  through  Route  1,  Marine 

Drive. 
Landholding  Agency:  Air  Force 
Property  Number  189010545 
Status:  Underutilized 
Comment:  various  sq.  ft.;  1  story  frame/ 

modified  quonset;  on  376  acres;  portions  of 

building  and  land  leased  to  Government  of 

Guam. 

Harmon  VORsite  (Portion)  (A]KZ) 
Municipality  of  Dededo 
Dededo  Co:  Guam  GU  96912 
Location:  Approx.  12  miles  southwest  of 

Anderson  AFB  proper. 
Landholding  Agency:  Air  Force 
Property  Number  189120234 
Status:  Unutilized 
Comment:  550  sq.  ft  bidg.,  needs  rehab  on 

82  acres. 

Idaho 

Bldg.  121 

Mountain  Home  Air  Force  Base 

Main  Avenue 

Ehnore  County,  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  189030007 

Status:  Excess 

Comment:  3375  sq.  ft.;  1  story  wood  frame; 
potential  utilities;  needs  rehab;  presence  of 
asbestos;  building  is  set  on  piers;  most 
recent  use — medical  administration, 
veterinary  services. 

Iowa 

Bldg.  00627 

Sioux  Gateway  Airport 

Sioux  City  Co;  Woodbury  L^  51110 

Landholding  Agency:  Air  Force 

Property  Number:  189310001 

Status:  Unutilized 

Comment:  1932  sq.  ft.,  1  story  concrete  block 

bldg.,  most  recent  use— storage,  pigeon 

infrnted. 

Bldg.  00669 

Sioux  Gateway  Airport 

Sioux  City  Co:  Woodbury  L\  51110 

Landholding  Agency:  Air  Force 

Property  Number:  189310002 

Status:  Unutilized 

Comment:  1113  sq.  ft,  1  story  concrete  block 

bldg.,  contamination  clean-up  in  process. 
Bldg.  00106,  Fort  Dodge 
Ft  Dodge  Co:  Webster  L\  50501 
Landholding  Agency:  Air  Force 


Property  Number  189310051 
Status:  Unutilized 

Comment:  200  sq.  ft,  1  stray  wood  frame, 
needs  rehab,  most  recent  use— ftorage. 

Louisiana 

Barksdale  Radio  Beacon  Aimex 

Curtis  Co:  Bossier  LA  71111- 

Location:  7  miles  south  of  Bossier  Qty  on 

highway  71  south;  left  iv<i  miles  on 

highway  Cl  552. 
Landholding  Agency:  Air  Force 
Property  Number  189010269 
Status:  Unutilized 
Comment:  360  sq.  ft;  1  story  wood/concrete; 

on  11.25  acres. 

4 

Maine 

31  Capehart  Family  Houses 

Charleston  Family  Housing  Annex,  Union  St 

Bangor  Co:  PenotMscot  ME 

Landholding  Agency:  Air  Force 

Property  Number  189310052 

Status:  Excess 

Comment:  2916-7097  sq.  fl.,  1-2  story  wood, 

3-duplexes,  27-fIour  plexes  totaling  114 

unit  with  garages. 

Michigan 

Bldg.  21 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010776 

Status:  Excess 

Conmient:  2146  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent — storage. 

Bldg.  22 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landbolding  Agency:  Air  Force 

Property  Number  189010777 

Status:  Excess 

Comment:  1546  sq.  ft.;  1  floor,  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use— edministrative  facility. 
Bldg.  30 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010779 
Status:  Excess 
Comment:  2593  sq.  ft.;  1  floor;  concrete 

block:  possible  asbestos;  potential  utilities; 

most  recent  use— communications 

transmitter  building. 
Bldg.  40 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010780 
Status:  Excess 
Comment:  2069  sq.  ft.;  2  floors;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use— Administrative  facility. 
Bldg.  41 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010781 
Status:  Excess 
Comment:  2069  sq.  ft.;  1  floor;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use— dormitory. 
Bldg.  42 


Calimiet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010782 
Status:  Excess 
Comment:  4017  sq.  ft.;  1  floor,  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — dining  hall. 
Bidg.  43 

Calumet  Air  Force  Station 
Calimiet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010783 
Status:  Excess 
CoQunent:  3674  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — dormitory. 
Bldg.  44 

Calumet  Air  Force  Station 
Caliunet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010784 
Status:  Excess 
Comment:  7216  sq.  ft.;  2  story;  concrete 

block;  possible  asbestos;  potential  utilities; 

most  recent  use— dormitory. 
Bldg.  45 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Ageiury:  Air  Force 
Property  Number  189010785 
Status:  Excess 
Comment:  6070  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — administrative  facility. 
Bldg.  46 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010786 
Status:  Excess 
Comment:  5898  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use— visiting  personnel 

housing. 

Bldg.  47 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  1 8901 0787 

Status:  Excess 

Comment:  83  sq.  ft.;  1  story;  concrete  block; 

potential  utilities;  most  recent  use — 

storage. 
Bldg.  48 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010788 
Status:  Excess 
Comment:  96  sq.  ft.;  1  story;  concrete  block; 

potential  utilities;  most  recent  use — 

storage. 
Bldg.  49 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010789 
Status:  Excess 
Comment:  1944  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  most  recent  use — 

dormitory. 

Bldg.  50 

Calumet  Air  Force  Station 
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Calumet  Co:  Keweenaw  MI  4991 3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010790 
Status:  Excess 
Comment:  6171  sq.  ft.;  1  story;  concrete 

block;  potential  utilities;  possible  asbestos; 

most  recent  use — Fire  Department  vehicle 

parking  building. 

Bldgs.  51-62 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010791-189010802 

Status:  Excess 

Comment:  1134  sq.  ft.  each;  1  story  wood 

frame  residence  with  garages;  possible 

asbestos. 
Bldgs.  63-67 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991 3- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010803-189010807 
Status:  Excess 
Comment:  1306  sq.  ft.  each;  1  story  wood 

frame  residence  with  garages;  possible 

asbestos. 

Bldg.  68 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010808 

Status:  Excess 

Comment:  1478  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  70 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010809 
Status:  Excess 
Comment:  1394  sq.  ft.;  1  story  concrete  block; 

possible  asbestos;  most  recent  use — youth 

center. 

Bldg.  72-89 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  Ml  49913- 

Lartdholding  Agency:  Air  Force 

Property  Numbers:  189010811-189010828 

Status:  Excess 

Comment:  1168  sq.  ft.  each;  1  story  wood 

frame  residence;  potential  utilities; 

possible  asbestos. 
Bldg.  97 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010829 
Status:  Excess 
Comment:  171  sq.  ft.;  1  floor;  potential 

utilities;  most  recent  use — pump  house. 
Bldg.  98 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010830 
Status:  Excess 
Comment:  114  sq.  ft.;  l  floor;  potential 

utilities;  most  recent  use — pump  house. 
Bldg.  14 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  M!  4  9913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010833 
Status:  Excess 


Comment:  6751  sq.  ft.;  1  floor  concrete  block; 
possible  asbestos;  most  recent  use— 
gymnasiimi. 

Bldg.  16 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010834 

Status:  Excess 

Comment:  3000  sq.  ft.;  1  floor  concTBte  block; 
most  recent  use — commissary  &cility. 

Bldgs.  9-13 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010835-189010839 

Status:  Excess 

Comment:  1056  sq.  ft.  each;  1  story  wood 
frame  residences. 

Bldgs.  5-8 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010840-189010843 

Status:  Excess 

Comment:  864  sq.  ft.  each;  1  floor  wood 
frame  residences;  possible  asbestos. 

Bldg.  4 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010844 

Status:  Excess 

Conunent:  2340  sq.  ft.;  1  floor  concrete  block; 
most  recent  use — heating  facility. 

Bldg.  3 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  169010845 

Status:  Excess 

Comment:  5314  sq.  ft.;  1  floor  concrete  block; 
possible  asbestos;  most  recent  use — 
maintenance  shop  and  office. 
Bldg.  1 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010846 
Status:  Excess 

Comment:  4528  sq.  fl.;  1  floor  concrete  block; 
possible  asbestos;  most  recent  use— office. 
Bldgs.  216-224,  212.  214 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers  189010847-189010855, 

189010859, 189010861 
Status:  Excess 
Comment:  780  sq.  ft.  each;  1  story  wood 

frame  housing  garages. 
Bldg.  215 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010856 
Status:  Excess 
Comment:  390  sq.  ft.;  1  story  wood  fr^me 

housing  garage. 
Bldg.  158 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  18901Q857 


Status:  Excess 

Comment:  3603  sq.  ft.;  1  story  concrete/steel; 

possible  asbestos;  most  recent  use — 

electrical  power  station. 
Bldg.  15 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010864 
Status:  Excess 
Comment:  536  sq.  ft.;  1  floor;  concrete/wood 

structure;  potential  utilities;  most  recent 

use— gymnasium  focility. 
Bldg.  23 

Calumet  Air  Force  Station 
Calumet  Co;  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010865 
Status:  Excess 
Comment:  44  sq.  ft.;  l  story;  metal  fr^me, 

prior  use — storage  of  fire  hoses. 
Bldg.  24 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  4991 3- 
Landholding  Agency:  Air  Force 
Property  Number:  189010866 
Status:  Excess 
Conunent:  44  sq.  ft;  1  story;  metal  frame, 

prior  use — storage  of  fire  hoses. 
Bldgs.  31-35 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010867-189010871 
Status:  Excess 
Comment:  36  sq.  ft.  each;  1  story;  metal 

&°ame;  prior  use — storage  of  fire  hoses. 
Bldgs.  36-37.  39.  201-207 
Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010872-189010874. 

189010879-189010885 
Status:  Excess 
Comment:  25  sq.  ft.  each;  1  floor  metal  frame; 

prior  use— storage  of  fire  hoses. 
Bldg.  153 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010886 
Status:  Excess 
Comment:  4314  sq.  ft.;  2  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use — 

storage. 

Bldg.  154 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010887 

Status:  Excess 

Comment:  8960  sq  ft;  4  story  concrete  block 

facility;  (radar  tower  bldg.)  potential  use — 

storage. 

Bldg.  157 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number:  189010888 

Status:  Excess 

Comment:  3744  sq.  ft.;  1  story  concrete/steel 

facility;  (radar  tower  bldg.);  potential  use — 

storage. 
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Land  (by  State) 

California 

60  ARCDE 

Travis  ILS  Ouler  Marker  Annex 

Rio-Dixon  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 

Location:  State  Highway  113 

Landholding  Agenc3r:  Air  Force 

Property  Number  189010189 

Status:  Excess 

Comment:  .13  acres;  most  recent  use — 

location  for  instrument  landing  systems 

equipment. 

Guam 

Annex  1 

Andersen  Communication 

Oededo  Co:  Guam  GU  96912- 

Location:  In  the  municipality  of  Dededo. 

Landholding  Agency:  Air  Force 

Property  Number  189010427 

Status:  Underutilized 

Comment:  862  acres;  subject  to  utilities 

easements. 
Annex  2  (Partial) 
Andersen  Petroleum  Storage 
Dededo  Co:  Guam  GU  96912- 
Location:  In  the  municipality  of  Dededo. 
Landholding  Agency:  Air  Force 
Property  Number  189010428 
Status:  Underutilized 
Comment:  35  acres;  subject  to  utilities 

easements. 

Michigan 

Calumet  Air  Force  Station 

Section  1.  T57N,  R31W 

Houghton  Township 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010862 

Status:  Excess 

Conunent:  34  acres;  potential  utilities. 

Calumet  Air  Force  Station 

Section  31,  T58N,R30W 

Houghton  Township 

Cahimet  Co:  Keweenaw  M!  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010863 

Status:  Excess 

Comment:  3.78  acres;  potential  utilities. 

SuitableAJnavailabi*  Properties 

Buildings  (by  State) 
California 

Hawes  Site  (KHGM) 

March  AFB 

Hinckley  Co:  San  Bernardino  CA  92402 

Landholding  Agency:  Air  Force 

Property  Number  189010084 

Status:  Unutilized 

Comment:  9290  sq  ft.,  2  story  concrete,  most 
recent  use— radio  relay  station,  possible 
asbestos,  land  belongs  to  Bureau  of  Land 
Management,  potential  utilities. 

BIdg  21185 

Vandenberg  Air  Force  Base 

Santa  Barbara  County,  CA  93437 

Location:  Hwy  1,  Hwy  246;  Coast  Road,  PT 
SAL  Road;  Miguelito  CYN 

Landholding  Agency:  Air  Force 

Property  Number  1892400S4 

Status:  Unutilized 

Comment:  168  sq  ft.,  1  story  wood  frame, 
needs  rehab.,  most  recent  use — storage. 


Michigan 

BIdg.  20 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Number  189010775 

Status:  Excess 

Comment:  13404  sq.  ft.;  1  floor  concrete 

block;  potential  utilities;  possible  asbestor, 

most  recent  use — warehouse/supply 

focility. 
BIdg.  28 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010778 
Status:  Excess 
Comment:  1000  sq.  ft.;  1  floor;  possible 

asbestos;  potential  utilities;  most  recent 

use — maintenance  facility. 

Missouri 

Jefferson  Barracks  ANG  Base 

Missouri  Natioital  Guard 

1  Grant  Road 

St.  Louis  Co:  St  Louis  MO  63125-4118 

Landholding  Agency:  Air  Force 

Property  Number:  189010081 

Status:  Underutilized 

Comment:  20  acres;  portion  near  flammable 

materials:  portion  on  archaeological  site; 

special  fisncing  required. 

Texas 

BIdg.  697 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235 

Landholding  Agency:  Air  Force 

Property  Number:  189110092 

Status:  Unutilized 

Comment:  770  sq.  ft.,  possible  asbestos,  most 

recent  use — supply  store,  needs  rehab. 
BIdg.  698 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235 
Landholding  Agency:  Air  Force 
Property  Number  189110093 
Status:  Unutilized 
Comment:  5815  sq.  ft.,  1  story  corrugated 

iron,  possible  asbestos,  needs  rehab,  most 

recent  use — recreation,  worjjisbop. 
BIdg.  605 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110090 
Status:  Unutilized 
Comment;  392  sq.  ft.,  1  story  sheet  metal 

building;  most  recent  use — storage; 

possible  asbestos;  needs  rehab. 

BIdg.  696 

Brooks  Air  Force  Base 

San  Antonio  Co:  Bexar  TX  78235- 

Landholding  Agency:  Air  Force 

Property  Number:  189110091 

Status:  Unutilized 

Comment:  1344  sq.  ft.,  possible  asbestor, 

most  recent  use — auto  hobby  shop;  needs 

rehab. 
BIdg  699 

Brooks  Air  Force  Base 
San  Antonio  Co:  Bexar  TX  78235- 
Landholding  Agency:  Air  Force 
Property  Number  189110094 
Status:  Unutilized 


Comment  2659  sq,  ft.,  1  story;  possible 
asbestos;  most  recent  use— erts  and  crafts 
center. 

Land  (by  State) 

Califainia 

Norton  Com.  Facility  Annex 

Norton  AFB 

Sixth  and  Central  Streets 

Highland  Co:  San  Bemadino  CA  92409-5045 

Landholding  Agency:  Air  Force 

Property  Number  189010194 

Status:  Excess 

Conunent:  30.3  acres;  most  recent  use — 

recreational  area;  portion  siibject  to 

easements. 
Camp  Kohler  Annex 
McClellan  AFB 

Sacramento  Co:  Sacramento  CA  95652-5000 
Landholding  Agency:  Air  Force 
Property  Number  189010045 
SUtus:  Unutilized 
Comment:  35.30  acres  +.11  acres  easement; 

30*-  acres  undeveloped;  potential  utilities; 

secured  area;  alternate  access. 

Suitable/To  be  Excessed 

Nevada 

Bld^.  300-302 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Laodholding  Agency:  Air  Force 

Property  Numbers:  189120001-189120003 

Status:  Unutilized 

Conoment:  1573  sq.  ft.  each,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldgs.  303-306 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Qark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120004-189120007 
Status:  Unutilized 
Comment:  2750  sq.  ft.  each,  one  story  hmily 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldgs.  307-310,  318,  320-322 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120006-189120011, 

189120019, 189120021-189120023 
Status:  Unutilized 
Comment:  2170  sq  ft.  each,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
Bldgs.  311-317,  319,  324-326 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89016- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120012-189120018, 

189120020,  189120025-189120027 
Status:  Unutilized 
Comment:  2424  sq  ft.  each,  one  story  family 

housing,  easement  restrictions,  potential 

utilities,  off-site  removal  only. 
BIdg.  323 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
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Property  Numbers:  189120024 
Status:  Unutilized 

Comment:  1233  sq.  ft.,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldgs.  331-341.  343.  345-346,  348-353 
Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189120028-189120047 
Status:  Unutilized 

Comment:  1170  sq.  ft.  each,  one  story  family 
housing,  easement  restrictions,  potential 
utilities,  off-site  removal  only. 
Bldg.  400 

Nellis  Air  Fence  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  8901 8- 
Landholding  Agency:  Air  Force 
Property  Number:  189120048 
Status:  Unutilized 

Comment:  2464  sq.  ft.,  one  story,  most  recent 
use-maintenance  shop,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 
Bidg.  402 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Clark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number:  189120049 
Status:  Unutilized 

Comment:  2570  sq.  ft.,  one  story,  most  recent 
use-Chapel,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 
Bldg.  404 

Nellis  Air  Force  Base 
Indian  Springs  AF  Aux.  Field 
Indian  Springs  Co:  Qark  NV  89018- 
Landholding  Agency:  Air  Force 
Property  Number  189120050 
Status:  Unutilized 

Comment:  2376  sq.  ft.,  one  story,  most  recent 
use — religious  education  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldg.  406 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120051 

Status:  Unutilized 

Comment:  2605  sq.  ft.,  one  story,  most  recent 
use — child  care  facility,  easement 
restrictions,  potential  utilities,  off-site 
removal  only. 

Bldgs.  3027,  3029-3040 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Clark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189120052, 189120054- 
189120065 

Status:  Unutilized 

Comment:  120  sq.  ft.  each,  one  story,  most 
recent  use— storage,  easement  restrictions, 
potential  utilities,  off-site  removal  only. 

Bldg.  3028 

Nellis  Air  Force  Base 

Indian  Springs  AF  Aux.  Field 

Indian  Springs  Co:  Qark  NV  89018- 

Landholding  Agency:  Air  Force 

Property  Number  189120053 


Status:  Uoutilixsd 

Coounent  60  sq.  ft.,  one  story,  most  recent 

use — storage,  easement  restrictions. 

potential  utilities,  off-site  removal  only. 
North  Dakota 
Bldg.  101 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Location:  Located  on  North  Dakota  State 

Highway  5,  Sour  miles  west  of  Fortuna  and 

approximately  60  miles  north  of  Williston 

via  U.S.  Highway  85. 
Landholding  Agency:  Air  Force 
Property  Number  189110095 
Status:  Excess 
Comment:  768  sq.  ft.;  2  bedroom  single 

family  housing  unit;  needs  rehab;  off-site 

use  only. 

Bldgs.  102-106 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  I^  58844- 

Landholdlng  Agency:  Air  Force 

Property  Numbers:  189110096-189110100 

Status:  Excess 

Comment:  988  sq.  ft.  each;  3  bedroom  single 

family  housing  units;  needs  rehab;  off-site 

use  only. 

Bldgs.  107. 110-111 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Forc» 

Property  Numbers:  189110101-189110103 

Status:  Excess 

Comment:  768  sq.  ft  each;  2  bedroom  single 

family  bousing  units;  needs  rehab;  off-site 

use  only. 

Bldgs.  112-116, 123-129 

Fortuna  Air  Force  Station 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189110104-189110108, 

189110115-189110121 
Status:  Excess 

Comment:  1510  sq.  ft,  each;  3  bedroom  single 
family  housing  units  with  attached  garages; 
needs  rehab;  off-site  use  only. 
Bldgs.  117,119-122 
Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189110109, 189110111- 

189110114 
Status:  Excess 

Comment;  1595  sq.  ft.  each;  3  bedroom  single 
family  housing  units  with  attached  garages; 
needs  rehab;  off-site  use  only. 
Bldg.  118 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189110110 
Status:  Excess 

Comment:  2295  sq.  ft.;  4  bedroom  single 
family  housing  unit,  needs  rehab;  off-site 
use  only. 
Bldg.  141 

Fortuna  Air  Force  Station 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189110122 
Status:  Excess 
Comment  364  sq.  ft;  1  sUU  vehicle  garage; 

needs  rehab;  off-site  use  only. 
Bldgs.  142-145 


Fortuna  Air  Force  Base 

Fortuna  Co:  Divide  ND  58844- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189110123-189110126 

Status:  Excess 

Comment  624  sq.  ft  each;  2  stall  vehicle 

garages:  needs  rehab;  off-site  use  only. 
Bldgs.  201-218 
Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Landholdlng  Agency:  Air  Force 
Property  Numbers:  189110127-189110144 
Status:  Excess 
Conunent:  1203  sq.  ft  each;  3  bedroom  single 

family  relocatable  housing  units;  needs 

rehab;  off-site  use  only. 
Bldgs.  221-229 
Fortuna  Air  Force  Base 
Fortuna  Co:  Divide  ND  58844- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189110145-189110153 
Status:  Excess 
Comment:  672  sq.  ft.  each;  2  stall  vehicle 

garages;  needs  reljab;  off-site  use  only. 
Bldg.  1 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna,  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310066 
Status:  Excess 
Comment  10859  sq.  ft,  1-story  concrete. 

needs  extensive  repairs,  presence  of 

asbestos 

Bldg.  2 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna,  ND,  Divide,  Zip:  58844- 

Landholding  Agency;  Air  Force 

Property  Number  189310067 

Status:  Excess 

Comment  1543  sq.  ft.,  1-story  concrete  block, 
needs  extensive  repairs,  presence  of 
asbestos 

Bldg.  4 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna,  ND,  Divide.  Zip:  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310068 

Status:  Excess 

Comment  1759  sq.  ft,  1-story  concrete  block, 
needs  extensive  repairs,  presence  of 
asbestos 

Bldg.  5 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna,  ND,  Divide,  Zip:  S8844- 

Landholding  Agency:  Air  Force 
Property  Number  189310069 
Status:  Excess 

Comment:  368  sq.  ft.  l-story  concrete  block, 
needs  extensive  repairs,  presence  of 
asbestos 
Bldg.  7 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna,  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310070 
Status:  Excess 

Comment:  694  sq.  ft.,  l-story  concrete  block, 
needs  extensive  repairs,  presence  of 
asbestos 
Bldg.  8 
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Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna,  ND.  Divkie,  Zip:  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310071 

Status:  Excess 

Comment:  867  sq.  ft.,  1 -story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  10 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna.  ND,  Divide,  Zip:  58844- 
Landfaolding  Agency:  Air  Force 
Property  Number  189310072 
Status:  Excess 
Comment:  112  sq.  ft.,  1-story  concrete  block, 

needs  extensive  repain,  presence  of 

asbestos 
Bldg.  11 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  North  Dakota 
Fortuna.  ND,  Divide.  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310073 
Status:  Excess 
Comment:  96  sq.  ft.,  l-stoiy  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  12 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna,  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310074 
Status:  Excess 
Comment:  2198  sq.  ft.,  l-«tory  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  13 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna.  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310075 
Status:  Excess 
Comment:  2118  sq.  ft..  1-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  14 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna,  ND.  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310076 
Status:  Excess 
Comment:  3462  sq.  ft.,  1-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  IS 

Fortuna  Air  Force  Station 
Extreme  northwestem  corner  of  North  Dakota 
Fortuna,  ND,  Divide.  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310077 
Status:  Excess 
Comment:  4182  sq.  ft..  1-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  16 

Fortuna  Air  Force  Station 
Extreme  northwestern  comar  of  North  Dakota 
Fortuna,  ND.  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310078 


Status:  Excess 

Comment:  3772  sq.  ft.,  2-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  17 

Fortuna  Air  Force  Station 
Extreme  northwestem  oomer  of  North  Dakota 
Fortuna,  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Foroa 
Property  Number:  18931007B 
Status:  Excess 
Comment:  2925  sq.  ft.,  1-story  concrete, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  18 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna,  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310080 
Status:  Excess 
Comment:  5306  sq.  ft,  2-story  coDcreta, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  19 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna.  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Fores 
Property  Number  189310081 
Status:  Excess 
Comment:  5806  sq.  ft.,  2-story  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  20 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna,  ND.  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310082 
Status:  Excess 
Comment:  1882  sq.  ft.,  l-st«y  concrete  block, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  21 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna,  ND.  Divide.  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310083 
Status:  Excess 
Comment:  192  sq.  ft.,  1-story  wood  frame. 

needs  extensive  repairs,  presence  of 

asbestos 

Bldg.  22 

Fortuna  Air  Force  Station 

Extreme  northwestem  comer  of  North  Dakota 

Fortuna,  ND,  Divide.  Zip:  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310084 

Status:  Excess 

Comment:  1571  sq.  ft.,  1-story  wood  frame, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  23 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna,  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310085 
Status:  Excess 
Comment:  1.212  sq.  ft.,  1-story  wood  frame, 

needs  extensive  repairs,  presence  of 

asbestos 

Bldg.  24 


Fortuna  Air  Force  Station 

Extreme  northwestem  comer  of  North  Dakota 

Fortuna,  ND,  Divide,  Zip:  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310086 

Statos:  Excess 

Conmient:  2,758  sq.  ft.,  1 -story  concrete 

block,  needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  28 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna.  ND.  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310087 
Status:  Excess 
Comment:  302  sq.  ft..  1-story  wood  frame. 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  27 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna,  ND,  Divide.  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310088 
Status:  Excess 
Comment:  64  sq.  ft.,  1-story  metal,  needs 

extensive  repairs,  presence  of  asbestos 
Bldg.  28 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna,  ND,  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number:  189310C89 
Status:  Excess 
Comment:  4,967  sq.  ft.,  1-story  wood  fr^me, 

needs  extensive  repairs,  presence  of 

asbestos 

Bldg.  30 

Fortuna  Air  Force  Station 

Extreme  northwestem  comer  of  North  Dakota 

Fortuna.  ND,  Divide,  Zip:  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310090 

Status:  Excess 

Comment:  4,795  sq  ft.,  1-story  concrete, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  31 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna,  ND,  Divide,  Zip;  58844- 
Landholdirtg  Agency:  Air  Force 
Property  Number:  189310091 
Status:  Excess 
Comment:  1,800  sq.  ft.,  l-story  pre-fab  metal, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  32 

Fortuna  Air  Force  Station 
Extreme  northwestem  comer  of  North  Dakota 
Fortuna,  NT).  Divide.  Zip:  58844- 
Landholding  Agancy:  Air  Force 
Property  Number:  189310092 
Status:  Excess 
Comment  6.615  sq.  ft..  1-story  pre-fab  metal. 

needs  extensive  repairs,  presence  of 

asbestos 

Bldg.  35 

Fortuna  Air  Force  Station 

Extreme  north westam  comer  of  North  D^uita 

Fortuna.  ND.  Divide,  Zip:  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310093 

Status:  Excess 
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Ckimment:  14,520  sq.  ft.,  5-story  concnto 
block,  needs  extensive  repairs,  {treaenccoi 
asbestos 

BIdg.  36 

Fortuna  Air  Fore*  Statioa 

Extreme  northwestam  coroar  oi  North  rv»fft^a 

Fortuna.  ND.  Divkk^Zip:  58S44- 

Landholding  Agency:  Air  Forca 

Prop«rty  Number:  189310094 

Status:  Excess 

Comment:  949  'q.  ft.,  l-story  concrete  bfock^ 

needs  extensive  repairs,  preseoce  of 

asbestos 
Bldg.  37 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  Noctb  Dakot« 
Fortuna.  NO.  Divitle,  Zip:  Sd»44- 
Landholding  Agency:  Aif  Fore* 
Property  Number:  189310095 
Status:  Excess 
Comment:  288  sq.  ft.,  pre-fab  mataU  neads 

extensive  repairs,  presence  cf  asbestos 
Bldg.  38 

Fortuna  Air  Force  Station 
Extreme  northwestern  corner  of  Nottk  Dakota 
Fortune,  ND,  Divide.  Zip:  5a844- 
Landholding  Agency:  Air  Force 
Property  Number  189310006 
Status:  Excess 
Comment:  5.687  sq.  ft.,  1-story  cooerete 

block,  needs  extensive  repaL~a,  jmseocs  of 

asbestos 

Bldg.  40 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna,  ND.  Divide,  Zip:  5M44- 

Landholding  Agency:  Air  Force 

Property  Number:  189310097 

Status;  Excess 

Comment:  576  sq.  ft.,  1-story  metal,  needs 

extensive  repairs,  presence  u£  ssbestoa 
Bldg.  52 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  Norti>  nahnti 
Fortuna,  ND.  Divide,  Zip;  5^844- 
Landholding  Agency:  Air  Fore* 
Pmperty  Number:  189310098 
Status:  Excess 
Comment:  160  sq.  fi,  1-story  cuQciet«  block, 

peeds  extensive  repairs,  presaaca  ot 

asbestos 

Bldg.  55 

Fortuna  Air  Force  Station 

Extreme  northwestern  corner  of  North  Dakota 

Fortuna.  ND,  Divide.  Zip:  5Sd4^ 

Landholding  Agpney;  Air  Forca 

Property  Number:  189310099 

Statuis:  Excess 

Comment:  1,003  sq.  ft..  1 -story  matjd.  needs 

extensive  repairs,  presence  of  Mbestos 
Bldg.  56 

Fortune  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortune,  ND.  Divide,  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number.  189310100 
Status:  Excess 
Comment:  448  sq.  ft..  1-story  staaLoeeda 

extensive  repairs,  presence  of  asbestos 
Bldg  57. 

Fortuna  Air  Force  Station 
Extreme  northwestern  contar  of  North  Dakota 
Fortuna,  ND,  Divider  Z^:  58*44- 
Landholding  Agency:  Air  Forca 


Property  Number  1S93lOt01 
StatuazBxcaaa 

Comment:  3354  sq.  ft,  1 -story  wood  frame, 
needs  extensiwa  lapairs.  prasaooa  of 

asbasloa 
Bldg.  98 

Fortuna  Air  Fosca  Statioo 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna.  ND,  Divide,  Zip:  5MM4- 
Landholding  Agency:  All  Forca 
Property  N«imber  1M31O103 
Status:  Excess 
Comment:  62  sq.  tU  l-story  coaexata  block. 

needs  extensive  repairs.  prBseaca  (rf 

asbestos 
Bldg.  100 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna.  M3,  Divida,  Ztp:  58S44- 
Landholding  Agsaey:  Air  Forca 
Property  Number  188310103 
Status:  Excess 
Comment:  76ft  s«v  ft-  1-story  wood  frame, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldg.  912 

Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna,  ND,  Divide.  Zip:  58844- 
Landholding  Agency:  Air  Force 
Property  Number  189310104 
Status:  Excess 
Comment:  960  sq.  ft.,  l-stcxy  wood  ftame, 

needs  extensive  repairs,  presence  of 

asbestos 

Bldg.  300 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna,  ND,  Divide.  Zip:  58844- 

Landholding  Agency:  Air  Force 

Property  Number  189310105 

Status:  Excess 

Comment;  2,730  sq.  ft.  1-story  concrete, 

needs  extensive  repairs,  presence  of 

asbestos 
Bldgs.  41-49.51,61,62 
Fortuna  Air  Force  Station 
Extreme  northwestern  comer  of  North  Dakota 
Fortuna,  ND,  Divide.  Zip:  58844- 
Landholding  Agency;  Air  Force 
Property  Number  189310106 
Status:  Excess 
Comment:  36-40  sq.  ft.,  wood  fi^me.  no 

utilities,  need  extensive  repairs,  presence 

of  asbestos,  most  recent  use  -  Are  hose 

storage 

Land  (by  State) 

Florida 

Springfield  Annex  fVZTD) 
Tyndall  Air  Force  Base 
Springfield  Co:  Bay  FL 
Landholding  Agency:  Air  Force 
Property  Number  1M3400S3 
Status:  Unutilized 

Comment:  7.55  acFea;  Improved  w/porking 
lot,  2  loading  ramps  end  raihoed  tracks. 

Unsuitable  Properties 

Buildings  (by  State) 

Alaska 

Bldgs.  203, 113 

Tin  Qty  Air  Force  SUtlon 

ZlCSCrOEER 


Ehnendorf  AFB  Goc  AnchoiMs  AK  flKOft- 
5000 

Landholding  Agency:  Air  Forca 
Property  Numbers:  189010286-180010297 
Status:  Unutilixad 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Cootaminatioa. 
Bldgs.  165, 150, 130 
Spanavoha  Air  Forca  Station 
21  CSC/DEER 
Elmendorf  AFB  Co:  Anchor^  AK  9e50&- 

5000 
Landholding  Agency:  Air  Forca 
Property  Numbers:  189010298-189010300 
Status:  Unutilized 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contaminatioa. 
Bldg.  306 

King  Sabnon  Airport 
21  CSC/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189010301 
Status:  Unutihzed 
Reason:  Secured  Area.  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldg.  1401 
Galena  Airport 
21CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99S06- 

5000 
Landholding  Agency:  Air  Force 
Property  Number  189O10302 
Status:  Unatihzed 
Reason:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldgs.  11-230,  21-116.  34-616.  43-010.  63- 

320.  63-325 
Elmendorf  Air  Force  Base 
21  CSGADEER 
Ehnendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010303-189010308 
Status:  Unutilized 

Reason:  Secured  Area.  Contamination. 
Bldgs.  103, 110. 112-115. 118.  1001. 1018. 

1025. 1055 
Ft.  Yukon  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99606- 

5000 
Landholding  Agency:  Air  Force 
Property  Numbers:  18901 0309-18901031 9 
Status:  Unutilized 
Recison:  Secured  Area,  Isolated  area.  Not 

accessible  by  road.  Contamination. 
Bldgs.  107,  115,  113. 150.  152,  301.  1001. 

1003,  1055,  1056 
Cape  Lisbume  Air  Force  .Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  Anchor^e  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Numbers:  18901 032(V- 189010329 
Status:  Unutilized 
Reason:  Secured  Area,  isolated  area.  Not 

accessible  by  road.  Contamioatioa. 

Bldgs.  103-105, 110. 114,  202.  204-205. 

1001.1015 
Kotzebue  Air  Force  Station 
21  CSG/DEER 
Elmendorf  AFB  Co:  AnchorafB  AK  90506- 

5000 
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Landholding  Agency:  Air  Force 
Property  Numbers;  189010330-189010339 
Status:  Unutilized 

Reason:  Secured  Area.  Isolated  area.  Not 
accessible  by  road,  Contamination. 

Bldg.  50 

Cold  Bay  Air  Force  Station 

21  CSG/DEER 

Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  189010433 
Status:  Unutilized 
Reason:  Other,  Isolated  area,  Not  accessible 

byroad. 
Comment:  Isolated  and  remote:  Arctic 

environment. 

Alabama 

48  Bldgs. 

Maxwell  AFB 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010002-189010005, 
189110165-189110167.  189120231- 
189120232, 189130335-189130336, 
189130370-189130381,  189140010- 
189140014, 189220005-189220014 

Status:  Unutilized 

Reason:  Secured  Area. 

22  Bldgs. 
Gunter  AFB 

Montgomery  Co:  Montgomery  AL  36114- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010011-189010013, 
189010015-189010016.  189010019- 
189010020, 189010022. 189040853- 
189040855, 189130349.  189140001- 
189140009.  189140021 

Status:  Underutilized 

Reason:  Secured  Area. 

Bldgs.  1435-1436.  1440-1441 

Maxwell  Air  Force  Base 

Mimosa  Road 

Montgomery  Co:  Montgomery  AL  361 1 2- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189030220-189030223 

Status:  Unutilized 

Reason:  Floodway,  Secured  Area. 

Bidg.  1004 

Reserves  Force  Training  Facility 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Location:  1004  Maxwell  Blvd.  &  Kelly  Street 

Landholding  Agency:  Air  Force 

Property  Number:  189130369 

Status:  Unutilized 

Reason:  Secured  Area,  Within  airport  runway 
clear  zone. 

Bldgs.  906-907,  931,  933-934 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189240013-189240017 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 
Deterioration. 

Bldgs.  143.  839 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112- 

Landholding  Agency:  Air  Force 

Property  Number  189240018-189240019 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldgs.  603. 315, 314,  301,  Gunter  Annex 


Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36114- 

3112 
Landholding  Agency:  Air  Force 
Property  Number:  189310042-189310045 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

Deterioration. 

Water  Supply  Bldg. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number:  189310046 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
Deterioration. 

Recreation/Library 

Maxwell  Air  Force  Base 

Montgomery  Co:  Montgomery  AL  36112 

Landholding  Agency:  Air  Force 

Property  Number:  189310047 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

Deterioration. 
BE  Storage  Shed 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number:  189310048 
Status:  Unutilized 
Reason:  Secured  Area. 
Data  Processing  Bldg. 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number  189310049 
Status:  Unutilized 
Reason:  Secured  Area. 
Youth  Center 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number:  189310050 
Status:  Unutilized 
Reason:  Secured  Area. 
Education  Center 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number:  189320044 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

Deterioration. 
Admin.  Office 
Maxwell  Air  Force  Base 
Landholding  Agency:  Air  Force 
Property  Number:  189320045 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

Deterioration. 
Bldg,  830,  Gunter  Annex 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number:  189320046 
Status:  Unutilized 
Reason:  Secured  Area. 
Chaplain  School 
Maxwell  Air  Force  Base 
Montgomery  Co:  Montgomery  AL  36112 
Landholding  Agency:  Air  Force 
Property  Number:  189320047 
Status:  Unutilized 
Reason:  Secured  Area. 


California 

Bldg.  4052 

March  AFB 

Ice  House  in  West  March 

Riverside  Co:  Riverside  CA  92518- 

Landholding  Agency:  Air  Force 

Property  Number:  189010082 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Bldg.  392  60  ABG/DE 

Travis  Air  Force  Base 

Hospital  Drive 

Travis  AFB  Co:  Solano  CA  94535-5496 

Landholding  Agency:  Air  Force 

Property  Number:  189010187 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  1182  60  ABG/DE 
Travis  Air  Force  Base 
Perimeter  Road 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Number:  189010188 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone 

Secured  Area. 
Bldgs.  152. 159,  384  60  ABG/DE 
Travis  Air  Force  Base 
Broadway  Street 

Travis  AFB  Co:  Solano  CA  94535-5496 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010190-189010192 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldgs.  707,  502,  23  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010193. 189010196-- 

189010197 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area. 
Bldg.  575  63  ABG/DE 
Norton  Air  Force  Base 
Norton  Co:  San  Bemadino  CA  92409-5045 
Landholding  Agency:  Air  Force 
Property  Number:  189010195 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Bldgs.  100-101, 116,  202 
Point  Arena  Air  Force  Station 
Co:  Mendocino  CA  95468-5000 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010233-189010236 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  201-204 
Vandenberg  Air  Force  Base 
Point  Arguello 
Vandenberg  AFB  Co;  Santa  Barbara  CA 

93437- 
Location;  Highway  1,  Highway  246,  Coast 

Road,  Pt  Sal  Road.  Miguelito  Cyn. 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010546-189010549 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldgs.  1009. 1022-1024 
Vandenberg  Air  Force  Base 
Off  Tangair  Road 
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Vandenberg  AFB  Co:  Santa  Barbus  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Numbers;  189010558, 189010561- 

189010563 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammabb  or 

explosive  msterial  Secured  Area. 
Bldgs.  1100-1101, 1103-1107. 110. 1108 
Vandenberg  Air  Force  Base 
Off  Terra  Road 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
h-operty  Numbers:  18901 0567-1 8901  OSeftv 

189010571-189010574. 189010579- 

189010580 
Btatus:  Unutilized 
k<eason:  Within  2000  ft.  of  fkmmsble  or 

explosive  Biaterial,  Secured  Are» 
BIdg.  1823 

Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Bavfaaia  CA 

93437- 
liocation;  Hwy  1,  HWY  246,  Coast  Road.  PT 

SalRd.,MiguelitoCYN 
Landbolding  Agency:  Air  Force 
Property  Number:  189130360 
Status:  Unutilized 
tteason:  Secured  Area  Within  2000  ft  of 

flammable  or  explosive  materiaL 
Bldgs.  8006, 11443. 1016-1021. 1027. 1031. 

6105.8111,  8140^141,  9341,10312, 

10314,  10503.  5431. 8117. 13009. 13012. 

13013,  13015,  13221 
Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Location:  Hwy  1.  Hwy  246,  Coast  Road,  PT 

Sal  Rd.,  Mtgufl4ito  CYN 
Landholding  Agency:  Air  Foroa 
Property  Numbers:  189T30362. 189140029, 

189210011-189210020. 189210023- 

189210O28. 18923000S-1S9230006. 

189230014-189230017,  189230019 
Status:  Unutilized 
Reason:  Secured  Area 
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Bldg.  10748 

Vandenberg  Air  Force  Base 

Vandenberg  AFB  Co:  Santa  Barbara  CA 

93437- 
Landholding  Agency:  Air  Force 
Property  Number  189210029 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deteriorstian 
Bldgs.  11195. 10004, 10702,  10704, 10706. 

10710,  10726, 10742,  16104 
Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Fotca 
Property  Numbers:  189220017, 189230007- 

189230013, 189230020 
Status:  Underutilized 
Reason:  Secured  Area 
Bldgs.  1791,  7001,  7002.  7008, 13028 
Vandenberg  Air  Force  Base 
Vandenberg  AFB  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Numbers:  189240044-189240047, 

189230060 
Status:  Unutilized 
Reasott:  Sacured  Area 
Bldgs.  10721,11026 
Vandenberg  Air  Fotca 


Vandenberg  AFB  Co:  Snta  Barbara  CA  »3437 

Landholdir^  Agaacy:  Air  Forca 

Property  .Numbers:  189240048-ia824004» 

Statws:  Undemtilizad 

Reason:  Secured  Area 

30  Bldgs. 

Vandenberg  Air  Force  Base 

Vandenberg  Co:  Santa  Barbara  CA  93437 

Landholding  Agency.  Air  Forca 

Property  Numbers:  lS«3t001 1-919310025, 

189310027-t89310041 
Status:  Unutilized 
Reason:  Secured  Area 
23  Bldgs. 

Vandenberg  Air  Force  Base 
Vandenberg  Co:  Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Fores 
Property  Numbers:  189320009-189320031 
Status:  Excess 
Reason:  Secured  Area 

Colorado 

Bldg.  24 

Buckley  Air  Nat'l  Guard  Base 

Aurora  Co:  Arapahoe  CO  8001 1-9599 

Location:  Demolished  7  Dec  90. 

Landholding  Agency:  Air  Force 

Property  Number:  189010249 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  291 

Lowry  Air  Force  Base 

Denver  Co:  Denver  CO  80230-5000 

Location:  South  of  6th  Avemie  and  east  of 

Rosemary  Court 
Landholding  Agency:  Air  Force 
Property  Number  189010250 
Status:  Excess 
Reason:  Secured  Area 
House  on  Tract  107 
Falcon  Air  Force  Base 
El  Paso  County,  CO  8091 2 
Landholding  Agenc3r  Air  Force 
Property  Number  189320008 
Status:  Unutilized 
Reason:  Secured  Area 

Delaware 

Bldg.  1900, 1304 
436  CSC  Dover  AFB 
Dover  Co:  Keot  DE  19902-551A 
Landholding  Agency:  Air  Forca 
Property  Niunbers:  189120230, 183140018 
Status:  Unutilized 

Reason:  Within  airport  runway  dear  zona 
Secured  Area 

Florida 

Bldg.  400 

Patrick  Air  Force  Base 

C  Street  bet.  First  ft  Second  SCreets 

Cocoa  Beach  Co:  Brevard  FL  32925 

Landholding  Agenty:  Air  Force 

Property  Number  189220001 

Status:  Unutilized 

Reason:  Secvired  Area 

Bldg.  430 

Patrick  Air  Force  Basa 

Third  Street  bet  B  and  C  Streets 

Cocoa  Beach  Co:  Brevard  FL  32925 

Landholding  Agency:  Ak  Force 

Property  Number  189220002 

Status:  Unutilized 

Reason:  Secttfad  Area 

Bldg.  902 

Tyndall  Air  Fores  Bass 


Panama  City  Co:  Baijr  PL  32403-5000 

Landholding  Agency:  Air  Pores 

Property  Number  189130341 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  01322 

Cape  Canaveral  AFS 

1301  Flight  Control  Road 

Cape  Canaveral  Co:  Brevard  FL  32920 

Landholding  Agency:  Air  Force 

Property  hJumber  189220004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  1176. 1179,  659 

Patrick  Air  Force  Base 

Co:  Brevard  FL  32935 

Landbolding  Agency:  Air  Force 

Property  Number  189240029-189240031 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

Deterioration 
Bldgs.  321,  510 
Patrick  Air  Force  Station 
Brevard  County,  FL  32925 
Landholding  Agency:  Air  Forca 
Property  Numbers:  189320001-189320003 
Status:  Unutilized 
Reason:  Secured  Area  Within  2000  ft  of 

flammable  or  explosive  nsaterial.  Extensive 

Deterioration 
Bldgs.  558,  575 
Patrick  Air  Force  Station 
Brevard  County,  FL  32925 
Lartdtiolding  Agency:  Air  Force 
Property  Numbers:  18932000^189320004 
Status:  Unutilised 
Reason:  Secured  Area  Within  2000  ft.  of 

flammable  or  explosive  material.  Withia 

airport  runway  clear  zone.  Extensive 

Deterioration 

Idaho 

Bldgs.  1012,923.604 

Mountain  Home  Air  Pores  Bass 

Ehnore  County,  ID  83648 

Landholding  Agency:  Air  Forca 

Property  Numbers:  189030004-189030006 

Status:  Excess 

Reason:  Within  2000  ft.  of  fiaznmaMs  or 

explosive  materiaL 
Bldg.  229 

Mt.  Home  Air  Force  Base 
1st  Avenue  and  A  Street 
Ehnore  County,  ID  83648 
Landbolding  Agency:  Air  Fores 
Property  Number  189040857 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flanunable  or 

explosive  material.  Within  airport  runway 

clear  zone 

Ulinois 

Bldg.  3191 
Scott  Air  Forca  Base 
East  Drive  375/ABG/DE 
Scott  AFB  Co:  St.  Clair  IL  62225-5001 
Landholding  Agency:  Air  Force 
Property  Number  189010247 
Status:  UnutiKzed 

Reason:  Within  airport  runway  clear  zone, 
Secured  Area 

Bldgs.  3670,  503,  869,  865 

Scott  Air  Force  Base 

East  Drive  375/ABG/DE 

Scott  AFB  Co:  St.  Gair  IL  62225-5001 

Landholding  Agency:  Air  Fates 
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Property  Numbers:  189010248, 189010725. 

189110087, 189130347 
Status:  Unutilized 
Reason:  Secured  Area 

Indiana 

Bldgs.  520.  309.  301 

Grisson  Air  Force  Base 

Grisson  Co:  Miami  IN  46971- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010183-189010185. 

189010186 
Status:  Underutilized 
Reason:  Secured  Area 

Bldgs.  219.  307 

Crissom  Air  Force  Base 

Grissom  Co:  Miami  IN  46971-5000 

Landholding  Agency:  Air  Force 

Property  Numbers:  189110084-189110085 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  707 
Parallel  to  NE-SW  runway  &  alternate 

runway 
Grissom  AFB  Co:  Miami  IN  46971- 
Landholding  Agency:  Air  Force 
Property  Number:  189130334 
Status:  Unutilized 
Reason:  Within  airport  runway  clAar  zone. 

Secured  Area 

Iowa 

Bldg.  00273 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  lA  51110 

Landholding  Agency:  Air  Force 

Property  Number:  189310008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  00671 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  LA  51110 

Landholding  Agency:  Air  Force 

Property  Number  189310009 

Status:  Unutilized 

Reason:  Fuel  Pump  Station 

Bldg.  00736 

Sioux  Gateway  Airport 

Sioux  Co:  Woodbury  L\  51 1 10 

Landholding  Agency:  Air  Force 

Property  Number:  189310010 

Status:  Unutilized 

Reason:  Pump  Station 

Louisiana 

Bldg.  3477 

Barksdale  Air  Force  Base 

Davis  Avenue 

Barksdale  AFB  Co:  Bossier  LA  71110-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189140015 

Status:  Unutilized 

Reason:  Secured  Area 

Massachusetts 

Bldg.  1900, 1833 

Westover  Air  Force  Base 

Chicopee  Co:  Hampden  MA  01022- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010438, 189040002 

Status:  Unutilized 

Reason:  Secured  Area 

Maryland 

Bldg  4-5 

Brandywine  Storage  Annex 


1776  ABW/DB  Brandywine  Road.  Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

Landholding  Agency:  Air  Fores 

Property  Numbers:  189010261. 189010264 

Status:  Unutilized  ■ 

Reason:  Secured  Area 

Bldg.  3427 

And^ws  Air  Force  Base 

3427  Peimsylvania  Avenue 

Andrews  AFB  Co:  Prince  Georges  MD  20335- 

Landholding  Agency:  Air  Force 

Property  Number.  189140016 

Status:  Unutilized 

Reason:  Secured  Area 

Maine 

Bldg.  5200.  6200.  6100 

Loring  Air  Force  Base 

Limestone  Co:  Aroostook  ME  04750- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010541-189010543 

Status:  Unutilized 

Reason:  Secured  Area 

Michigan 

Bldg.  560.  5658.  580.  856. 1005. 1012. 1041. 

1412, 1434, 1688, 1689,  5670 
Selfridge  Air  National  Guard  Base 
Selfridge  Co:  Macomb  MI  48045-  • 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010522-189010533 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  71 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010810 
Status:  Excess 
Reason:  Sewage  treatment  and  disposal 

facility 

Bldg.  9»-100 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010831-189010832 

Status:  Excess 

Reason:  Water  Well 

Bldg.  116. 120, 168 

Calumet  Air  Force  Station 

Calumet  Co:  Keweenaw  MI  49913- 

Landholding  Agency:  Air  Force 

Property  Numbers:  189010875-189010876, 

189010878 
Status:  Excess 
Reason:  Gasoline  Station 
Bldg.  166 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  Ml  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010877 
Status:  Excess 
Reason:  Pump  lift  station 
Bldg.  69 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number:  189010889 
Status:  Excess 

Reason:  Sewer  pump  facility 
Bldg.  2 

Calumet  Air  Force  Station 
Calumet  Co:  Keweenaw  MI  49913- 
Landholding  Agency:  Air  Force 
Property  Number  189010890 


Status:  Excess 

Reason:  Water  pump  station 

Minnesota 

Bldgs.  641,643,646,665 
Minnesota  Air  National  Guard 
934th  Airlift  Group 

Minneapolis  Co:  Hennepin  MN  55111-4098 
Landholding  Agency;  Air  Force 
Property  Numbers:  189310003-189310006 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Missouri 

Bldgs.  42.45-47.61 

Jefferson  Barracks  ANG  Base 

1  Grant  Road,  Missouri  National  Guard 

St.  Louis  Co:  St.  Louis  MO  63125- 

Landholding  Agency  Air  Force 

Property  Numbers:  189010726. 189010728- 

189010731 
Status:  Unutilized  ^ 

Reason:  Secured  Area 

Montana 

Bldg.  140 

Mahnstrom  AFB 

Between  Coddard  Avenue  &  2nd  Street 

Malmstrom  Co:  Cascade  MT  59402- 

Landholding  Agency:  Air  Force 

Property  Number  189010076 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area,  Other 

environmental 
Bldg.  280 
Malmstrom  AFB 
Flightline  &  Avenue  G 
Malmstrom  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  189010077 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone.  Secured  Area.  Other 

environmental 
Bldg.  621 
Malmstrom  AFB 
1st  Street  &  Avenue  I 
Malmstrom  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number.  189010078 
Status:  Unutilized 
Reason:  Other  environmental — friable 

asbestos.  Secured  Area 
Bldg.  1500, 1502 
Malmstrom  AFB 
Perimeter  Road 

Malmstrom  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010079-189010080 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area.  Other 

environmental 
Bldg.  627.677 
Malmstrom  Air  Force  Base 
Great  Falls  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Numbers:  189010722-189010723 
Status:  Unutilized 

Reason:  Secured  Area.  Other  enviromental 
Bldg.  1991 
Malmstrom  Air  Force  Base 


JMI 


Between  Avenue  G  and  H 

Malmstrom  Co:  Cascade  MT  59405- 

Landholding  Agency:  Air  Force 

Projjerty  Number:  189040057 

Status:  Unutilized 

Reason:  Secured  Area,  Other  enviromental 

Nebraska 

Offutt  Communications  Annex-#3 

Offutt  Air  Force  Base 

Scribner  Co:  Dodge  NE  68031- 

Landholding  Agency:  Air  Force 

Property  Number:  189210006 

Status:  Unutilized 

Reason:  Former  sewage  lagoon 

Bldgs.  637.  639 

Lincoln  Municipal  Airport 

2301  West  Adams 

Lincoln  Co:  Lancaster  NE  68524 

Landholding  Agency:  Air  Force 

Property  Numb«rs:  189230021-189230022 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  31.  311.  401.  416,  417,  545 

Offutt  Air  Force  Base 

Offutt  Co:  Sarpy  NE  681 1 3 

Landholding  Agency:  Air  Force 

Property  Numbers:  189240007-189240012 

Status:  Unutilized 

Reason:  Secured  area 

New  Hampshire 

Bldgs.  101,102,104 
New  Boston  Air  Force  Station 
Amherst  Co:  Hillsborough  NH  03031-1514 
Landholding  Agency:  Air  Force 
Property  Numbers:  189320005-189320007 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

New  Mexico 

Bldg.  831 

833  CSG/DEER 

Holloman  AFB  Co:  Otero  NM  88330- 

Landholding  Agency:  Air  Force, 

Property  Number:  189130333 

Status:  Unutilized 

Reason:  Secured  area 

Bldgs.  21,  80.  98,  324,  598.  801,  802, 1095, 
1096,321,75115 

Holloman  Air  Force  Base 

Otero  County,  NM  88330 

Landholding  Agency:  Air  Force 

Property  Numbers:  189240032-189240042 

Status:  Unutilized 

Reason:  Secured  area 

Bldgs.  874.1258 

Holloman  Air  Force  Base 

Otero  County,  NM  88330 

Landholding  Agency:  Air  Force 

Property  Numbers:  189320041-189320042 

Status;  Unutilized 

Reason:  Secured  area,  extensive  deterioration 

New  York 

Bldg.  626  (Pin:  RVKQ) 

Niagara  Falls  International  Airport 

914th  Tactical  Airlifl  Group 

Niagara  Falls  Co:  Niagara  NY  14303-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010075 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  secured  area 
Bldgs.  272,  888 
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,     CrifTiss  Air  Force  Base 

Rome  Co:  Oneida  NY  13441- 
Landholdlng  Agency:  Air  Force 
Property  Numbers:  189140022-189140023 
Status:  Excess 
Reason:  Secured  Area 
Facilities  814,  808,  807 
Griffiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441 
Landholding  Agency:  Air  Force 
Property  Numbers:  189230001-189230003 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Facilities  126, 127, 135, 137, 138, 173,  261, 

308, 1200 
GrifTiss  Air  Force  Base 
Rome  Co:  Oneida  NY  13441-4520 
Landholding  Agency:  Air  Force 
Property  Numbers:  189240020-189240028 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  759.  Hancock  Field 
6001  East  Molloy  Road 
Syracuse  Co:  Onondaga  NY  13211-7099 
Landholding  Agency:  Air  Force 
Property  Number:  189310007 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

North  Caiolina 

Bldg.  187 

Pope  Air  Force  Base 

317  CSG/DEReilly  Road 

Pope  AFB  Co:  Cumberland  NC  28308-5045 

Landholding  Agency:  Air  Force 

Property  Number:  189010262 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  4230— Youth  Center 

Cannon  Ave. 

Goldsboro  Co:  Wayne  NC  27531-5005 

Landholding  Agency:  Air  Force 

Property  Number:  189120233 

Status:  Underutilized 

Reason:  Secured  Area 

North  Dakota 

Bldg.  50 

Fortuna  Air  Force  Station 

Extreme  northwestern  comer  of  North  Dakota 

Fortuna  Co:  Divide  ND  58844 

Landholding  Agency:  Air  Force 

Property  Number:  189310107 

Status:  Excess 

Reason:  Garbage  incinerator 

Bldg.  422 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58705- 

Landholding  Agency:  Air  Force 

Property  Number:  189010724 

Status:  Underutilized 

Reason:  Secured  Area 

7  Bldgs. 

Minot  Air  Force  Base 

Minot  Co:  Ward  ND  58701 

Landholding  Agency:  Air  Force 

Property  Numbers:  189320034-189320040 

Status:  Unutilized 

Reason:  Secured  Area 

Ohio 

Bldg.  404.  Hydrant  Fuel 
910  Airlift  Group 


Kings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189220015 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  405,  Test  Cell 

910  Airlift  Group 

ICings-Graves  Road 

Vienna  Co:  Trumbull  OH  44473-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189220016 

Status:  Underutilized 

Reason:  Secured  Area 

Oklahoma 

Bldg.  604 

Vance  Air  Force  Base 

Enid  Co:  Garfield  OK  73705-5000 

Landholding  Agency:  Air  Force 

Property  Number:  189010204 

Status:  Unutilized 

Reason:  Secured  Area,  Within  2000  ft.  of 

flammable  or  explosive  material 
Puerto  Rico 

Bldg.  10 

Punta  Salinas  Radar  Site 

Toa  Baja  Co:  Toa  Baja  PR  00759- 

Landholding  Agency:  Air  Force 

Property  Number:  189010544 

Status:  Underutilized 

Reason:  Secured  Area 

South  Dakota 

Bldgs.  88513,88501 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706 

Landholding  Agency:  Air  Force 

Property  Number:  189210001-189210002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  200-206,  South  Nike  Ed  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFft Co:  Pennington  SD  57706 

Landholding  Agency:  Air  Force 

Property  Numbers:  189320048-189320053 

Status:  Unutilized 

Reason:  Extensive  Deterioration 

Texas 

Bldg.  400 

Laughkn  Air  Force  Base 

Val  Verde  Co.  Co:  Val  Verde  TX  78843-5000 

Location:  Six  miles  on  Highway  90  east  of 

Del  Rio,  Texas. 
Landholding  Agency:  Air  Force 
Property  Number:  189010173 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Within  airport  runway 

clear  zone 

Bldg.  645 

Reese  Air  Force  Base 

Lubbock  Co:  Lubbock  TX  79489- 

Location:  West  of  Lubbock 

Landholding  Agency:  Air  Force 

Property  Number:  189010210 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  02106 

Reese  Air  Force  Base 

Lubbock  Co:  Lubbock  TX 

Landholding  Agency:  Air  Force 

Property  Number:  189210005 

Status:  Unutilized 

Reason:  Secured  Area 
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Utah 

BIdg  799 

Hill  Air  Force  Bne 
Co:  Davis  UT  84056- 
Landhoiding  Agenc>':  Air  Force 
Property  Number:  189040659 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 
Secured  Area 

Washington 

21  BIdgs. 

Fairchild  AFB 

Faixchild  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  189010139-189010159 

Status:  Unutilized 

Reason:  Secxired  Area 

Bidg.  100.  Geiger  Heights 

Grove  and  Hallet  Streets 

Fairchild  AFB  Co-  Spokane  WA  99204- 

Landholding  Agency:  .Air  Force 

Property  Number  189210004 

Status:  Unutilized 

Reason:  Other 

Conuiient:  Extensive  deterioration 

13  Bldgs. 

Fairchild  Air  Force  Base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholding  Agency:  Air  Force 

Property  Number  1893100053-189310065 

Status:  Unutilized 

Reason  Secured  Area,  Some  are  within  2000 

ft.  o!  flammable  or  explosive  material 
Bldg.  1,  Waste  Annex 
West  of  Craig  Road 
Spokane  County,  WA  99022 
Landhoiding  Agency:  Air  Force 
Property  Number  189320043 
Status:  Unutilized 
Reason:  Secured  Area 

Wisconsin 

Bldgs  204.  306  •* 

440  Airlift  Wing 

Milwaukee  Co:  Milwaukee  WI  53207-6299 

Landhoiding  Agency:  Air  Force 

Property  Number  189320032 

Status:  Unutilized 

Reason:  Secured  Area 

Wyoming 

Bldg.  31.  34.  37.  284.  385.  803 

F.E.  Warren  Air  Force  Base 

Cheyeune  Co:  Laramie  WY  820O5- 

Landholding  Agency:  Air  Force 

Property  Number  189010198-189010203 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  802.  804-806,  2780,  2781 

Warren  .^ir  Force  Base 

Cheyetine  Co:  Laramie  WY  82005-5000 

Landhoiding  Agenc>':  Air  Force 

Property  Number  189240001-189240006 

Status:  Unutilized 

Reason:  Secured  Area 

Land  (by  State) 

Alaska 

Campion  Air  Force  Station 

21  CSC/DEER 

Elmer,  dorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landhoiding  Agenc>-:  Air  Force 
Property  Number  189010430 
Status:  Unutilized 


Reason:  Other  Isolated  araa  Not  accessible  by 

road 
Comment:  Isolated  and  remote  area:  Arctic 

environment 
Lake  Louise  Recreation 
21  CSG-DEER 
Elmendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landhoiding  Agency.  Air  Force 
Property  Number  189010431 
Stahu:  Unutilized 
Reason:  Other  Isolated  area  Not  accessible  by 

road 
Comment:  Isolated  and  remote  area;  Arctic 

coast. 
Nikolski  Radio  Relay  Site 
21  CSG/DEER 
Elemendorf  AFB  Co:  Anchorage  AK  99506- 

5000 
Landhoiding  Agency:  Air  Force 
Property  Number  189010432 
Status:  Unutilized 
Reason:  Other  Isolated  area  Not  accessible  by 

road 
Comment:  Isolated  and  remote  area;  Arctic 

coast 

Florida 

Land 

MacOill  Air  Force  Base 
6601  S.  Manhattan  Avenue 
Tampa  Co:  Hillsborough  FL  33608- 
Landholding  Agency:  Air  Force 
Proparty  Number  189030003 
Status:  Excess 
Reason:  Floodway 

Mar>land 

Land 

Brandywind  Storage  Annex 

1776  ABW/DE  Brand>-wine  Road.  Route  381 

Andrews  AFB  Co:  Prince  Georges  MD  20613- 

Landholding  Agency:  Air  Force 

Property  Number  169010263 

Status:  Unutilized 

Reason:  Secured  Area 

New  Mexico 

Facility  75100 
Holloman  Air  Force  Base 
Co:  Otero  NM  88330 
Landhoiding  Agency:  Air  Force 
Property  Number  189240043 
Status:  Unutilized 
Reason:  Secured  Area 

South  Dakota 

Badlands  Bomb  Range 

60  miles  southea,st  of  Rapid  City.  SD 

1  Vi  miles  south  of  Highway  44 

Co: Shannon  SD 

Landhoiding  Aguncy:  Air  Force 

Property  Number:  189210003 

Status:  Unutilized 

Reason:  Secured  Area 

Virginia 

Parcel  1  (Byrd  Field) 

Richmond  lAP 

5680  Beulah  Road 

Richmond  Cof  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number:  189010435 

Status:  Unutilized 

Reason:  Floodway 

Parcel  3  (Byrd  Field) 

Richmond  lAP 


5680  Beulah  Road 

Richmond  Co:  Henrico  VA  23150- 

Landholding  Agency:  Air  Force 

Property  Number  189010436 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  Qammable  or 

explosive  materia! 
Parcel  2  (Byrd  Field) 
Richmond  LAP 
5680  Beulah  Road 
Richmond  Co:  Henrico  VA  23150- 
Landholding  Agency:  Air  Force 
Property  Number  189010437 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
ANG  Site 
Camp  Pendleton 
Virginia  Air  National  Guard 
Virginia  Beach  Co:  (See  County)  VA  23451- 
Landholding  Agency:  Air  Force 
Property  Number:  189010589 
Status:  Unutilized 
Reason:  Secured  Area 

Washington 

Fairchild  AFB 

SE  comer  of  base 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Landholditig  Agency:  Air  Force 

Property  Number  189010137 

Status:  Unutilized 

Reason:  Secured  Area 

Fairchild  AFB 

Fairchild  AFB  Co:  Spokane  WA  99011- 

Location:  NW  comer  of  base 

Landhoiding  Agency:  Air  Force 

Property  Number  169010138 

Status:  Unutilized 

Reason:  Secured  Area 

|FR  Doc.  93-11231  Filed  5-13-93;  8  45  am] 

BILUNO  COOC  43IO-a»-M 


DEPARTMENT  OF  THE  tNTERiOR 

Fish  and  Wildlife  Service 

Draft  Final  Management  Plana  for 
Ala8l(an  Marine  Mammala 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  of  draft 

final  management  plans  for  polar  bear. 

sea  otter  and  walms  in  Alaska. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  produced  draft 
final  management  plans  for  polar  bear, 
sea  otter  and  walrus  in  Alaska.  By  this 
notice,  the  public  is  informed  that  these 
plans  are  available  beginning  May  7. 
1993,  and  that  interested  individuals 
may  obtain  copies  by  request  to  the 
Service. 

DATES:  Comments  on  the  draft  final 
management  plans  must  be  postmarked 
by  June  6. 1993. 

ADDRESSES:  Written  requests  for  copies 
should  be  addressed  to:  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 


IMI 


Federal  Register  /  Vol.  58.  No.  92  /  Friday.  May  14,  1993  /  Notices 


28609 


Management.  4230  University  Drive, 
suite  310,  Anchorage,  AK  99508.  Phone 
requests  may  be  made  by  calling  (800) 
362-5148  or  (907) 271-2394. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Scott  Schliebe  (polar  bear),  Anthony 
DeGange  (sea  otter),  or  Dana  Seagars 
(walrus)  at  the  U.S.  Fish  and  Wildlife 
Service,  Marine  Mammals  Management, 
4230  University  Drive,  room  310, 
Anchorage.  AK  99508.  (800),  362-5148 
or  (907) 271-2394. 
Dated:  May  6. 1993. 
Walter  O.  Stieglitz, 
Kegional  Director. 

(FR  Doc.  93-11428  Filed  5-13-93;  8:45  ami 
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Bureau  of  Land  Maruigement 
I  kCA-06O-4333-05;  CACA  27854) 

Issuance  of  Land  Exchange 
Conveyance  Document  and  Order 
Opening  Lands  Acquired  In  Exchange: 
Califofnia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  exchange 
was  to  acquire  non-Federal  lands  within 
the  Stoddard  Valley  Off-Highway 
Vehicle  Area  as  a  step  in  consolidating 
public  lands  into  a  more  manageable 
unit.  The  public  interest  was  well 
served  through  completion  of  this 
exchange.  This  action  will  open  169.905 
acres  to  surface  entry  and  89.905  acres 
to  mining  and  mineral  leasing.  The 
mineral  estate  for  the  remaining  80  acres 
is  in  private  ownership  and  thus  not 
subject  to  mining  and  mineral  leasing. 
EFFECTIVE  DATE:  June  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Viola  Andrade.  BLM  California  State 
Office,  916-978-4820. 
SUPPLEMENTARY  INFORMATION:  The 
values  of  the  public  lands  and  the  non- 
Federal  lands  in  the  exchange  were 
considered  to  be  approximately  equal  in 
accordance  with  section  3(a)  of  the 
Federal  Land  Exchange  Facilitation  Act 
of  1988. 

1.  On  April  13, 1993.  the  United 
States  conveyed  the  following  described 
lands  to  Anne  E.  Dahl  as  Executrix  of 
the  Estate  of  Rex  Monroe,  Deceased, 
pursuant  to  section  206  of  the  Act  of 
October  21, 1976.  43  U.S.C.  1716  (1988): 
San  Bernardino  Meridian 
T.  5  N..  R.  7  W., 

Sec  34,  WV2W',^SWV«SWV«. 
T.  6  N.  R.  7  W., 
Sec.  8,  SE'ANEV*; 
Sec.  9,  SWV«SWV4. 


The  areas  described  aggregate  90  acres  of 
public  land  in  San  Bernardino  County. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands  from  Anne  E.  Dahl  as 
Executrix  of  the  Estate  of  Rex  Monroe. 
Deceased: 

San  Bernardino  Meridian 

T.  7  N..  R.  3  W., 
Sec.  1.  NEV«NWV«NEV«.  SEV*NWv*.  and 
NW'/iSWV*. 

T.  8  N..  R.  3  W.. 
Sec  36,  SWV4SWV«  and  SW'ASEVi: 
Excepting  therefix)m  all  oil,  gas.  and  other 

mineral  deposits. 

The  areas  described  aggregate  169.905 
acres  in  San  Bernardino  County. 

3.  Of  the  lands  described  in  Paragraph 
2.  the  minerals  in  the  following 
described  land  remain  in  private 
ownership  and  are  not  subject  to  the 
United  States  mining  laws  or  mineral 
leasing  laws: 

San  Bernardino  Meridian 

T.  8  N..  R.  3  W.. 

Sec  36.  SWV4SWV«  and  SWV«SEV4. 

The  area  described  contains  80  acres  in 
San  Bernardino  County. 

4.  At  10  a.m.  on  June  14. 1993  the 
lands  described  in  paragraph  2  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  June 
14, 1993  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

5.  At  10  a.m.  on  June  14, 1993,  the 
lands  described  in  paragraph  2,  except 
for  those  described  in  paragraph  3,  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws  and  to 
the  operation  of  the  mineral  leasing 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 


provided  for  such  determinations  in 

local  courts. 

Nancy  J.  Alex, 

Chief,  Lands  Section. 

IFR  Doc.  93-11425  Filed  5-13-93;  8  45  am) 
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[G-910-G3-0037-4210-05;  NMNM  876731 

Farmlngton  District;  Realty  Action- 
Recreation  and  Public  Purposes  Act 
Classification;  New  Mexico 

AGENCY:  Farmington  District.  Bureau  of 
Land  Management.  Interior. 
ACnON:  Notice  of  Realty  Action. 
Recreation  and  Public  Purposes  lease/ 
patent  of  public  land  in  McKinley 
County.  New  Mexico. 

SUMMARY:  The  follovnng  described 
public  land  has  been  determined 
suitable  for  classification  for  leasing  and 
later  patenting  to  the  Tinian  Baptist 
Church  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U  S.C.  869  et  seq  ).  The 
Tinian  Baptist  Church  proposes  to  use 
the  land  for  a  church  complex. 

New  Mexico  Principal  Meridian 
T.  18  N..  R.  5  W.. 

Sec.  4.  SEV4SEV4  of  Lot  1. 
Containing  8.728  acres,  more  or  less. 

COMMENT  DATES:  Interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  Bureau 
of  Land  Management  at  the  address 
given  below  on  or  before  June  28.  1993. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  becomes  the  final 
determination  of  the  Department  of  the 
Interior.  The  classification  becomes 
effective  60  days  from  the  date  of 
publication  of  this  Notice. 
FOR  FURTHER  INFORMATKM:  Information 
related  to  this  action,  including  the 
environmental  assessment,  is  available 
for  review  at  the  Bureau  of  Land 
Management,  Farmington  District 
Office,  1235  La  Plata  Highway, 
Farmington,  New  Mexico  87401. 
SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  land 
described  above  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  genera]  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  The  segregative  effect  will 
terminate:  (1)  Upon  publication  in  the 
Federal  Register  of  an  opening  order;  or 
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(2)  upon  issuancs  of  a  patent,  whichever 
occurs  first 

The  lease  or  paient,  when  issued,  will 
be  subject  to  tht<  (odowing  terms, 
conditions,  and  r»>tHrvations: 

1.  Provisions  o»  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  reguUnons  of  the  Secretary 
of  the  Interior. 

2.  Provisions  of  the  Resource 
ConservBtioD  and  Recovery  Act  of  1976 
(RCRA)  as  amended,  42  U.S.C.  6901- 
6987  and  the  Comprehensive 
Environmental  Ratiponfie,  Compensation 
and  Lia^iUty  Act  of  1980  (CERCLA)  as 
amended,  42  U.S.C.  9601  and  all 
applicable  regulations. 

3.  Reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals  in 
accordance  with  43  U.S.C.  945. 

4.  All  minerals  shall  be  reserved  to 
the  United  States  together  with  the  right 
to  prospect  for,  mine  and  remove  the 
minerals. 

5.  All  valid  existing  rights,  e.g.  rights- 
of-way  and  leases  of  record. 

The  land  is  not  needed  for  Federal 
purposes.  Leasing  and  later  patenting  is 
consistent  with  current  Bureau  of  Land 
Nianagoment  pohcies  and  land  use 
planning.  The  estimated  intended  time 
of  lease  issuance  is  July  21,  1993,  with 
the  patent  being  issued  upon  substantial 
development  taking  place.  The  proposal 
serves  the  public  interest  because  it 
would  provide  land  for  a  church 
complex 

Dated:  May  10. 1993. 
MikePMl, 
Disiricl  Manager. 

[FR  Doc  93-11506  Filed  5-13-93;  8:45  am) 
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[NV-010-43S0-O1] 

Intent  To  Amend  the  Welle  Resource 
Management  Pien  and  Associated 
Put>lic  Scoping 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  Intent.  The  Bureau  of 
Land  Management  (BLM)  will  prepare 
an  environmental  assessment  (£A)  level 
amendment  to  the  Wells  Resource 
Management  Plan  (RMP)  for  the 
management  of  elk  on  public  lands  in 
the  Wells  Resource  Area,  Elko  County, 
Nevada.  This  is  also  a  Notice  of  Scoping 
for  the  pubUc  to  participate  in  the 
identification  of  planning  <ssues,  review 
of  preliminary  planning  criteria,  and 
formulation  of  alternatives  for  the 
amendment. 


IRY:  The  BLM  will  prep<ire  an  EA 
level  amendment  to  the  Wells  RMP  to; 
(1)  Delineate  elk  herd  management 


units;  (2)  identify  elk  habitat  objectives; 
and  (3)  establish  elk  management 
direction  for:  (a)  population  targets,  (b) 
monitoring  objectives,  and  (c) 
constraints  on  other  resource  uses. 
DATES:  A  30-day  public  scoping  period 
has  been  established  to  identify  issues 
and  concerns  to  be  addressed  in  the 
amendment  to  the  Wells  RMP  and  to 
encourage  public  participating  in  the 
amendment  and  associated 
environmental  process.  Written 
comments  on  the  scope  of  the 
amendment  must  be  postmarked  no 
later  than  June  30, 1993.  In  addition, 
two  public  meetings  have  been 
scheduled:  June  1, 1993  at  the  Westen 
Plaza  Hotel  and  Convention  Center, 
1350  Blue  Lakes  Blvd.  N.,  Twin  Falls, 
Idaho,  (208)  733-0650  and  June  2, 1993 
at  the  Wells  High  School,  1156  Lake 
Avenue,  Weils,  Nevada.  The  meetings 
will  start  at  7  p.m.  local  time. 

FOR  FIWTHER  MFORMATION  CONTACT: 

Bill  Baker,  Wells  Resource  Area 
Manager,  Elko  District,  Bureau  of  Land 
Management.  P.O.  Box  831,  Elko, 
Nevada  89801  or  phone  (702)  753-0200. 
Written  comments  are  to  be  sent  to: 
District  Manager,  at  this  same  address. 
SUPPLEMENTAaY  MTORMATKM:  The  Wells 
RMP  encompasses  over  foxir  million 
acres  of  public  lands  in  the  Wells 
Resource  Area  of  the  Elko  District  and 
is  in  the  east  side  of  Elko  County, 
Nevada.  The  objectives  for  elk 
management  as  identified  in  the  existing 
Wells  RMP,  approved  in  1985,  are:  (1) 
Attempt  to  reach  reasonable  numbers  of 
elk  as  determined  in  conjunction  with 
the  Nevada  Department  of  Wildlife 
(NDOW)  by  maintaining  and/ or 
improving  habitat  conditions;  (2) 
maintain  all  existing  wildUfe  projects; 
and  (3)  improve  habitat  in  areas 
identified  as  potential  reintroduction 
sites  for  native  species  of  wildlife.  These 
elk  management  objectives  are  only 
specific  to  the  Pilot  and  Jarbidge 
Mountain  mani^ement  areas. 

Considering  the  limitations  of  tlie 
existing  Wells  RMP  elk  management 
objectives,  the  impacts  resulting  from 
elk  pioneering  outside  tliese' 
management  areas  would  be 
periodically  monitored  to  determine  if 
existing  populations  are  negatively 
in-.pacti.ag  the  attainment  of  the  other 
multiple  use  objectives  identiHed  in  the 
approved  Wells  RMP.  Should  it  be 
demonstrated  that  the  elk  are  a  causal 
factor  in  the  non-attainment  of  the  other 
multiple  use  objectives,  the  BLM  would 
recommend  to  the  NEXDW  an  adjustment 
in  elk  population  levels  (or  other 
appropriate  management  action) 
designed  to  allow  for  attainment  of  the 
RMP  objectives. 


Elk  have  pioneered  outside  the  Pilot 
and  Jarbidge  Mountain  management 
areas.  However,  they  are  not  currently 
preventing  attainment  of  the  ether 
multiple  use  objectives. 

The  proposed  issue  to  be  addressed  in 
this  amendment  is:  Where  and  at  what 
level  will  elk  be  managed  on  public 
lands  in  the  Wells  Resource  Area. 

The  preliminary  plaxuiing  criteria  that 
has  been  identified  to  be  used  in  the 
development  of  this  amendment  are:  (1) 
The  planning  area  is  defined  as  the 
Wells  Resource  Area;  (2)  the  Wells  RMP 
amendment  will  make  elk  planning 
determinations  for  all  public  lands 
located  within  the  planning  area 
boundary  including  those  public  lands 
administered  by  other  federal  agencies; 
(3)  decisions  proposed  through  this 
amendment  will  be  in  conformance 
with  the  decisions  in  the  1985  Wells 
RMP  Record  of  decision;  (4)  BLM 
Manual  1622,  Supplemental  Program 
Guidance  For  Renewable  Resources. 
will  be  utilized  to  identify  the 
determinations  to  be  made;  (5)  existing 
studies,  the  most  current  available 
inventories,  current  publications,  and 
professional  judgement  will  be  used  to 
determine  potential  impacts  and  to 
make  sound  management  decisions;  (6) 
decisions  about  specific  elk  habitat 
improvement  projects  will  be  made  in 
subsequent  activity-level  plans  or 
through  multiple  use  decisions  designed 
to  implement  this  amendment:  (7) 
Population  targets  will  be  set  at  a  level 
consistent  with  other  resource  values; 
and  (8)  future  adjustments  will  be  based 
on  monitoring. 

A  range  of  alternatives,  stipulations, 
and  mitigation  measures,  including  but 
not  limited  to  the  No  Action 
Alternative,  will  be  considered  to 
evaluate  and  minimize  environmental 
impacts  and  to  assure  that  the  Preferred 
Alternative  does  not  result  in  any 
significant  impact  to  the  public  lands  in 
this  area. 

Federal,  state  and  local  agencies,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM's  decision  on  the  amendment  to 
the  Wells  RMP  are  invited  to  participate 
in  the  scoping  process  for  this 
amendment.  To  be  most  helpful, 
comments  should  be  as  specific  as 
possible. 

Dated:  May  7, 1993 
K  Lynn  Bennett 

Associate  State  Director.  Nevada. 
IFR  Doc.  93-11434  Filed  5-13-93:  B:45  ami 
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pO-942-03-4730-02] 

Idaho;  RUng  Of  Plato  of  Survay 

Th«  plats  of  survey  of  the  following 
described  land  were  oEGcially  filed  in 
the  Idaho  State  OfRce.  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
ajn..  May  6. 1993. 

The  plat  representing  thejlependenl 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  11,  Township  14  South, 
Range  14  East,  Boise  Meridian,  Idaho, 
Group  No.  854.  was  accepted  April  30, 
1993. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  26,  Township  15  South, 
Range  13  East,  Boise  Meridian,  Idaho, 
Group  No.  855.  was  accepted  April  30, 
1993. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  surveys 
of  the  above-described  land  must  be 
sent  to  the  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office.  Bureau  of 
Land  Management.  3380  Americana 
Terrace,  Boise,  Idaho.  83706. 

Dated:  May  6. 1993. 
Gary  T.  Oviatt. 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
(PR  Doc.  93-11426  Filed  5-13-93;  8:45  am] 
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[10-942-03-4730-021 

Idaho:  Filing  of  Plats  of  Survey 

The  supplemental  plat  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office.  Bureau 
of  Land  Management.  Boise,  Idaho, 
effective  9  a.m.,  May  6, 1993. 

The  supplemental  plat  creating  lot  11 
in  section  31.  Township  48  North. 
Range  6  East,  Boise  Meridian.  Idaho, 
was  accepted  April  29, 1993. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  USDA 
Forest  Service. 

All  inquiries  concerning  this  plat 
must  be  sent  to  the  Chief,  Branch  of 
Cadastral  Survey,  Idaho  State  Office. 
Bureau  of  Land  Management,  3380 
Americana  Terrace,  Boise.  Idaho,  83706. 

DBted:  May  6, 1993. 
Gary  T.  Oviatt, 

Acting  Chief  Cadastral  Surwyorfor  Idaho. 
[FR  Doc.  93-11427  Filed  5-13-93;  8:45  am| 
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National  Part!  Sofvtea 

Road  Improwoniant  Allamattwaa, 
Bouidaf-to-BuUfrog  Road  (Burr  Trail), 
Envlronmantai  Aaaaaamant.  CapNol 
Raef  National  Parte.  Glan  Cwiyon 
National  RacraaUon  Araa,  Eacalanto 
and  Hanry  Mountain  Raaourca  Aiaaa. 
Utah 

AGENCY:  National  Paric  Service  and 
Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Availability  of  environmental 
assessment. 

SUMMAHV:  Pursuant  to  section  102(2Kc) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  National  Park  Service 
(NPS)  and  Bureau  of  Land  Management 
(BLM)  announce  the  availabihty  of  an 
environmental  assessmwit  (EA)  for 
Capitol  Reef  National  Park,  Glen  Canyon 
National  Recreation  Area,  and  Escalante 
and  Henry  Mountain  Resource  Areas, 
Utah. 

DATES:  The  EA  will  remain  available  for 
pubhc  review  through  June  18, 1993.  No 
public  meetings  are  scheduled. 
AODAESSES:  Comments  on  the  EA 
should  be  sent  to  the  Division  of 
Planning  and  Compliance  (RMR-PP). 
Rocky  Mountain  Region,  National  Park 
Service,  P.O.  Box  25287,  Dwiver, 
Colorado  80225,  Telephone  (303)  969- 
2830.  Public  reading  copies  of  the  EA 
will  be  available  for  review  at  the 
following  locations: 
Capitol  Reef  NP  Visitor,  Center,  Torrey, 

Utah  84775,  Telephone:  (801)  425- 

3791 
Glen  Canyon  NRA,  691  Scenic  View 

Drive,  Page.  Arizona  86040. 

Telephone:  (602)  645-8200 
Division  of  Planning  and  Compliance. 

Rocky  Mountain  Regional  Office. 

National  Park  Service.  12795  W. 

Alameda  Parkway.  Room  195. 

Lakewood.  CO  80225.  Telephone: 

(303)  969-2830 
Office  of  Public  Affairs,  National  Park 

Service,  Department  of  the  Interior. 

18th  and  C  Streets  NW..  Washington. 

DC  20240.  Telephone:  (202)  208-6843 
BLM  State  Director's  Office.  324  South 

State  (Room  300B),  Salt  Lake  Qty, 

Utah  84111,  Telephone:  (801)  539- 

4227 
BLM  Escalante  Resource  Area,  West 

Highway  12,  Escalante,  Utah  84726, 

Telephone:  (801)  826-4291 
BLM  Henry  Mountain  Resource  Area, 

406  South  100  West,  Hanksville,  Utah 

84734,  Telephone:  (801)  542-3461 
BLM  Richfield  District  Office,  150  East 

900  North,  Richfield,  Utah  84701, 

Telephone:  (801)  896-8221 
SUPPt^llENTARV  INfORUATION:  The  66- 
mile  Boulder-to-Bullfit>g  Road  traverse 


areas  undar  the  adminiatration  of  BLM, 
NPS.  the  aute  of  Utah,  and  Garfield 
County.  Utah.  The  purpose  of  ihia  EA. 
which  ia  a  corohiDed  effort  of  NPS  and 
BLM,  ie  to  determine  the  aignificanca  of 
the  impacta  of  road  imi>rovementa 
planned  by  Garfield  County,  and  to 
determine  whether  an  environmental 
impact  statement  is  needed.  Four 
ahamatives  for  road  improvemeota  were 
considered.  Under  the  Gerfiekl  County, 
proposal,  the  road  would  ultimately  be 
Improved  to  a  maximum  28-foot 
bituminous,  paved  road  sur&ca.  Under 
alternative  B,  three  of  the  four  segments 
would  have  a  chip-aeel  surfiace.  and  the 
road  segment  in  Capitol  Reef  National 
Park  would  be  improved  to  an  all- 
weather  gravel  road.  Under  ahemative 
C,  the  road  would  be  developed  as 
described  in  existing  plans,  with  three 
of  the  four  road  segn>ent8  improved  to 
a  gravel  or  paved  surface  and  the  road 
in  Capitol  Reef  National  Park  remaining 
unimproved.  The  existing  conditions, 
alternative  D.  would  continue  present 
trends  and  conditiona. 

The  EA  evaluatea  the  environmental 
consequences  of  the  Garfield  County 
proposal  and  the  alternative  on  natural, 
cultural,  and  socioeconomic  resources 
and  visitor  use. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  L  Turk,  Division  of  Planninig 
and  Compliance,  at  the  comment 
address  and  telephone  number  listed 
above. 

Dated:  May  6. 1993. 
Gbristina  L.  Tark. 

Acting  Regional  Director,  Rocky  Mountain 
B^on.  National  Fork  Service. 
fFR  Doc  93-11521  Piled  5-13-93;  8  45  ami 
aajjNQcooc  oio-7»-m 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Buckiet 
(OM6) 

BACKGROUND:  The  Department  of  Labor, 
in  carrying  out  its  responsibiUties  under 
the  Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  considers  comments  on  the 
reporting/recordkeeping  requirements 
that  will  affect  the  public. 

LIST  Of  RECOROKEEPtNOmEPORTINQ 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  pubUshed.  The  list  will 
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have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

^ch  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/  reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  neckled  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
COMMENTS  AM)  QUESTIONS:  Copies  of  the 
recordkeeping/repKjrting  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 


Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001.  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

In  Use  Without  OMB  Number 

Employment  and  Training 

Administration 
Unemployment  Insurance  Automation 

Support  Account  Field 
Memorandum 
As  needed 

State  or  local  governments 
53  respondents;  100  houre  per  response: 

5,300  total  hours 

Issues  procedures  for  State  UI 
agencies  to  use  when  applying  for  UI 
automation  funds  and  issues  guidelines 
for  Regional  offices  to  follow  in 
reviewing  proposals. 


New 

Assistant  Secretary  for  Policy 

Labor  Market  Information  Pilot  Program 
Evaluation 

One  time  survey 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations 

304  respondents;  1  hour  38  minutes  per 
response;  496  total  hours 

The  Immigration  Act  of  1990 
mandates  that  the  Department  of  Labor 
conduct  a  study  and  make 
recommendations  concerning 
continuation  of  the  Labor  Market 
Information  Pilot  Program.  This  study 
will  assess  the  program's  impacts  on 
certain  Federal,  state  and  local 
government  employees,  employere, 
aliens  and  United  States  workers,  and 
will  provide  a  basis  for  Department  of 
Labor  recommendations  to  the  Congress. 

Extension 

Employment  and  Training 
Administration 

Unemployment  Compensation  for  Ex- 
Servicepersons  (UCX)  Handbook 

1205-0176;  ETA  841,  842  and  843 


Form  No. 

Affected  pubUc 

Respond- 
ents 

Frequency 

Average  time  per  response 

ETA  841  

Stats  Of  locai  goverrvnents  

311,000 

15,550 

0 

One-time  

One-time  

htone  

1  ^A  minutes. 

ETA  843 „ 

ETA  842 

6.034  totaJ  hours. 

Stats  or  local  governments  

Nof>e 

1  minute 
0 

Federal  law  (5  U.S.C.  8521  et  seq.) 
provides  unemployment  insurance 
protection  to  former  members  of  the 
Armed  Forces  (ex-servicepersons)  and  is 
referred  to  in  abbreviated  form  as 
"UCX".  The  forms  in  Chapter  V  through 
VIII  of  the  UCX  Handbook  are  used  in 
connection  with  the  provisions  of  this 
benefit  assistance  program. 

Mine  Safety  and  Health  Administration 
Maintenance  of  Independent  Contractor 

Register 
1219-0040 
On  occasion 
Businesses  or  other  for  profit;  small 

businesses  or  organizations 


15,042  respondents;  8  minutes  per 
response;  13,036  total  hours 

Requires  mine  operators  to  maintain  a 
register  of  independent  contractora 
working  at  the  mine.  The  information  is 
used  by  MSHA  during  inspections  to 
determine  proper  responsibility  for 
compliance  with  safety  and  health 
standards. 

Mine  Safety  and  Health  Administration 
Training  of  Mine  Rescue  Teams 
1219-0077 
Monthly 

Businesses  or  other  for  profit;  small 
businesses  or  organizations 


800  respondents;  15  minutes  per 
response;  1,800  total  hours 
Requires  records  to  be  kept  on  file  at 

the  mine  rescue  station  of  the 

mandatory  training  received  by  each 

mine  team  member. 
Records  are  used  to  ensure  that  all 

rescue  team  members  have  received  the 

prescribed  training  within  the  specified 

time  limit. 

Departmental  Management 

Disclosure  of  Information  to  Credit 
Reporting  Agencies;  Administrative 
Offset;  Assessment  of  Interest, 
Penalties  and  Administrative  Costs 

1225-0030 


JMI 
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Regulatory  requirem«nt 


29  CFR— 20.7  . 
29  CFR— 20.25 
29  CFR 


Affected  pubOc 


Individuals  households;  fanns;  businesses  or  other 
fof-proflt;  non-profit  Institutions;  small  busi- 
nesses or  organizations. 

IrKflvWuals  or  households:  farms;  buslr>esses  or 
other  for-profit;  non-profit  Irtslftutions;  sfnaV  busi- 
nesses or  organizations;. 

Indjviduais  or  households;  farms;  businesses  or 
other  for-profit;  non-profit  institutions;  small  busi- 
nesses or  organlzatvons;  Federal  Employees. 

...  1 12,250  total  hours. 


Reaportd- 

ents 


2.000 

500 

1.000 


FrequerKy 


On  occasion 
On  occasion 
On  occasion 


Average  ime  per  ( 
■ponaa 


1.75  hours. 

1.75  hours. 
1.75  hours. 


Information  is  collected  from  debtors 
t  a  assist  in  determining  whether  an 
individual  or  organization  is  actually 
indabted  to  the  Department  of  Labor, 
and  if  so  indebted,  to  evaluate  the 
individual's  or  organization's  ability  to 
repay  the  debt. 


Revision 

Employment  and  Training 
Administration  Standard  Job  Corps 
Center  RFP  and  Related  Contractor 
Information  Gathering  1205-0219; 
ETA  6-37,  6-38.  &-39.  &-124.  6-127. 
6-125.  6-128.  2181,  2181A.  2110,  3- 
28,  6-131  A/B/C,  fr-106.  6-101,  6- 
104,  6-105.  6-107.  6-108,  6-61.  6- 


102.  6-103,  6-40.  6-99.  6-112.  6-135, 
6-136,  6-142B 

On  occasion:  Weekly;  Mtmthly; 
Quarterly;  Semi-Annual;  Annually 
State  or  local  governments;  Business 
or  other  for-profit;  Federal  agendas  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations 


Form* 


ETA  6-37,  6-38,  6-39 

ETA  6-127  .._.. 

ETA  6-125  „ __ 

ETA  6-128  

ETA  2181,  2181A  

ETA  2110  

ETA  6-124 

ETA  6-142B 

ETA  3-28  

Center  Oper  Plan „ 

Maintenance  Plan  „ 

C/M  Welfare  Pian „ 

Annual  VST  (if  applicable)  

Energy  Conservation  „ 

Outreach,  Scraarung  (if  applica- 
bie). 

(Annual  staff 

ETA  6-131A 

ETA  6-131B 

ETA  6-1310  „ 

ETA  6-106  

ETA  6-101  

ETA  6-104  

ETA  6-105  

El  A  6-107  

ETA  6-108  

ETA  6-61  

ETA  6-102  _ 

ETA  6-103  

ETA  6-40  

ETA  6-99  - „ 

ETA  6-112  

ETA  6-135 „ 

ETA  6-136  

TWX  auth  med  tenms 

Procurement  activity 

109,485  total  hours.. 


Affected  public 


JC  centers 


...do , 
....do . 
„..do. 
...do . 
...do . 
.„.do. 
...do , 
...do . 
...do . 
...do . 
...do. 
...do. 
...do. 
...do. 


Respond- 
ents 


do _ 

Corpsmembers  ..... 
do 


do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do „... 

do 

do 

..-..do . 

...-.do 

X  contractors 


108 
108 

loe 

108 
250 
108 
108 
108 
78 
108 
108 
108 
108 
108 
108 

108 

1.500 

3,000 

1,500 

60.000 

500 

10,000 

60.000 

60.000 

1,500 

60,000 

3.500 

250 

60.000 

60.000 

60.000 

60.000 

60.000 

1,500 

4 


Frequency 


Quarterfy 

Monthly  - 
Anrwalty  . 
Anrxiaily  . 
Annually  . 
Monthty  ... 
AnnuaHy  .. 
Monthly  ... 

373 

Annualty  .. 
Annualiy  .. 
Annuaify  .. 
ArwKiaNy  .. 
Annually  .. 
AnfHMiiy  .. 


Average  time  per  response 


Annual  

One-time 

One-time 

Or)e-ttme 

One-time 

As  needed  .. 
As  needed  .. 

Annually 

Quarterly 

Weeidy  „ 

One-time 

As  needed  .. 
As  needed  .. 

One-time 

One-time 

OrW'tlme 

One-«me  ..... 

One-time 

Occasionally 
As  needed  ... 


15  minutes  each. 

2  hours. 
15  minutes. 
2  mirKrtes. 

2  hours. 
2Vii  hours. 
1  hour 

3  hrs.  33  min. 

1  minute 
28  hours. 
5  hours. 

2  hours. 

4  hours. 
Shows. 
2hours. 

1  hour 

3  minutes. 
9  minutes. 
1  minutoe. 
3  minutes. 
3  minulss. 

1  minutes. 
3minute8. 
SmlTHites. 
3  minutes. 
9  minutes. 
9minutes. 
3  minutes. 

2  mirxjies. 
•  minutss. 
1  minute. 
1  minuls. 
SmirHAea. 
1  mirMJte. 
2.200  hour. 


1 
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Standard  Request  for  Proposal  for  the 
operation  of  a  Job  Corps  Center 
completed  by  prospective  contractors 
for  competitive  procurements  and 
Federal  paperwork  requirements  for 
contract  operators  of  such  centers. 
Employment  and  Training 

Administration 
Unemployment  Insurance  Quality 

Control  Program  1205-0245:  ETA 

Handbook  No.  395 
Weekly 
Individuals  or  households;  State  or  local 

governments;  Businesses  or  other-for- 

profit;  Federal  agencies  or  employees; 

Non-profit  institutions;  Small 

businesses  or  organizations 
52  respondents;  3  hours  10  minutes  per 

response;  133,900  total  hours. 

This  information  collection  request  is 
a  change  in  the  Benefits  Quality  Control 
Program  methodology  to  the 
"alternative  methods"  of  verifying 
information.  This  change  is  cost 
effective  and  will  allow  States  more 
flexibility  in  the  collection  of  QC  data. 
Claimants,  businesses,  and  other  parties 
may  be  contacted  to  verify  information 
using  these  alternative  methods. 

Signed  at  Washington,  DC  this  6th  day  of 
May  1993. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
IFR  Doc.  93-11498  Filed  5-13-93;  8:45  am) 

BILUNG  CODE  4S1l>-»>-r 


Employment  and  Training 
Administration 

[TA-W-26,434] 

Hewlett-Packard  Co.,  Rocktfway,  NJ; 
Negative  Determination  on 
ReconsidefBtion 

By  order  dated  January  21, 1993,  the 
United  States  Court  of  International 
Trade  (USCTT)  in  Former  Employees  of 
Hewlett-Packard  V.  Secretary  of  Labor 
(UISCIT)  92-02-00072  remanded  this 
case  to  the  Department  for  further 
investigation. 

The  workers  at  Hewlett-Packcard  in 
Rockaway,  New  Jersey  produced 
computer  programmable  power  supplies 
for  electronic  equipment.  The 
petitioning  workers  were  all  from  the 
Metal  Fab  Shop  which  closed  in 
February  1992  and  which  produced 
metal  parts  or  components  (chassis  and 
other  hardware)  for  power  supplies. 

Findings  on  reconsideration  show 
that  the  increased  import  criterion  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  of  1974  was  not  met  for 
workers  producing  components  for 
power  supplies.  The  company  did  not 
import  power  supply  components. 


Company  officials  stated  that  the  Metal 
Fab  Shop  was  closed  because  it  was 
cost-effective  for  Hewlett-Packard  to 
outsource  the  production  of  component 
parts  formerly  made  by  the  Metal  Fab 
Shop  to  local  outside  domestic  vendors. 

Findings  on  reconsideration  show 
that  the  outside  vendors  for  component 
parts  for  power  supplies  did  not  import 
any  of  the  metal  parts  sold  to  Hewlett- 
Packard.  The  findings  shows  that  the 
metal  fabrication  parts  produced  by 
Hewlett-Packard's  suppliers  are  entirely 
of  U.S.  origin. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  to  apply  for  adjustment 
assistance  to  former  workers  of  Hewlett- 
Packard  Company  in  Rockaway,  New 
Jersey. 

Signed  at  Washington,  DC.  this  6th  day  of 
May  1993. 

Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  Sr 
Actuarial  Service.  Unemployment  Insurance 
Service. 
[FR  Doc.  93-11497  Filed  5-13-93;  8:45  am) 

MLUNO  CODE  4S10-^0-M 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Apollo  Fund,  L.P.  (the  Partnership) 
Located  in  Knoxville,  TN 

(Application  No.  D-9031I 

AQEriCY:  Pension  and  Welfare  Benefits 

Administration,  Internal  Revenue 

Service. 

ACTION:  Notice  of  proposed  exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
and  the  Internal  Revenue  Service  (the 
Service)  of  a  proposed  exemption  from 
certain  of  the  prohibited  transaction 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  the  Internal  Revenue  Code  of  1986, 
as  amended  (the  Code).  The  proposed 
exemption  would  permit  the  acquisition 
or  redemption  of  units  (the  Units)  in  the 
Partnership  by  employee  benefit  plans 
(the  Plans)  that  provide  for  participant- 
directed  investments  where  FIS 
Associates.  Inc.  (FIS),  an  affiliate  of 
Apollo  Capital  Management,  Inc. 
(Apollo),  the  general  partner  of  the 
Partnership,  is  a  party  in  interest. 
DATES:  Written  comments  must  be 
received  by  the  Department  on  or  before 
June  28. 1993. 


ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  sent  to  the 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration.  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210, 
Attention:  Application  No.  D-9031.  The 
application  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspedion  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor,  Room  N-5507, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  and  the  Service  of  an 
application  for  exemption  from  the 
restrictions  of  section  406(a)  of  the  Act 
and  from  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code.  The  proposed 
exemption  was  requested  in  an 
application  filed  by  Apollo  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990)  and 
Revenue  Procedure  75-26. 1975-1  C.B. 
722.  *" 

Summary  of  Facts  and  Representations 

1.  FIS.  which  is  located  in  Knoxville, 
Tennessee,  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.  as  amended.  FIS 
serves  as  a  nondiscretionary  contract 
administrator  for  Plans.  In  this  role,  FIS 
provides  routine  support  services  such 
as  recordkeeping,  eligibility  testing  and 
the  preparation  of  Plan  reports  and 
returns.  From  time  to  time,  FIS 
fiirnishes  Plan  clients  with  information 
or  investment  advice  regarding  both 
specific  investments  and  general 
investment  philosophies  or  strategies. 
The  Plan  clients  are  then  free  to  make 
their  own  decisions  concerning 
particular  investment  options.  As  of 
January  31,  1992,  FIS  had  $234,445  in 
total  assets  and  $76,757  in  total 
shareholder's  equity.  As  of  April  30, 
1992,  FIS  had  total  assets  under 
management  and/or  under 
administration  of  approximately 
$60,000,000. 

2.  Apollo,  a  Tennessee  corporation 
that  was  formed  in.l991,  is  owned  in 
equal  shares  by  Messrs.  Thomas  C. 
Solomon.  Ill;  James  E.  Maier;  Thomas 


JMI 


W.  Coulter;  Barry  R.  McCarter;  and  W. 
David  Moon.  These  individuals  also 
serve  as  Apollo's  directors  and  officers 
and  they  own  and  serve  in  similar 
management  and  directorship  capacities 
with  FIS.  Apollo  serves  as  the  general 
partner  of  the  Partnership.  In  this 
connection,  it  has  contributed  $7,500  to 
the  capital  of  the  Partnership  and  will 
thereafter  make  such  additional  capital 
contributions  to  the  Partnership  as  may 
be  necessary  to  maintain  a  Capital 
Account  of  1  percent. 

3.  The  Partnership  is  a  limited 
partnership  organized  under  the 
Tennessee  Revised  Uniform  Limited 
Partnership  Act  and  maintaining  its 
business  operations  in  Knoxville, 
Tennessee  since  1991.  The  Partnership 
was  formed  pursuant  to  the  private 
placement  provisions  of  section  4(2)  of 
the  Securities  Act  of  1933,  as  amended 
(the  1933  Securities  Act).  It  invests, 
through  independent  brokers,  in  the 
common  and  preferred  stocks  of 
companies  listed  on  the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  or  the  NASDAQ  Over-the- 
Counter  System.  The  Partnership  may 
also  invest  in  investment  grade 
corporate,  state  and  local  bonds,  notes, 
debentures  and  commercial  paper  as 
well  as  bonds  and  instruments  issued  by 
the  United  States  Treasury  or  any  other 
federal  agency.  Further,  the  Partnership 
may  purchase  puts  or  engage  in  call 
transactions.  The  investment  activity  of 
the  Partnership  is  formally  directed  by 
its  corporate  general  partner.  Apollo, 
with  specific  investment  advice  being 
provided  by  FIS.' 

4.  Since  December  1991,  Apollo  has 
been  offering  Units  in  the  Partnership  to 
individual  limited  partners  (the  Limited 
Partners)  under  a  "blind  pool 
arrangement"  whereby  funds  to  be 
raised  are  not  specifically  allocated  to 
any  investments  and  must  be  entrusted 
to  the  Partnership  and  Apollo  for 
investment.  In  general,  a  Limited 
Partner  may  purchase  a  minimum  of 
one  Unit  up  to  a  maximum  of  100  Units 
from  Apollo  for  a  subscription  price  of 
$50,000  per  Unit.  The  consideration  is 
payable  in  cash.  Although  the  Units 
offered  by  Apollo  may  constitute  all  of 
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'  The  applicant  stales  that  FIS  will  provide 
nibstantiaily  the  same  services  for  Plaiu  investing 
■In  the  Partnership  that  it  provides  to  its  current 
Plan  clients.  In  this  regard,  the  applicant  states  that 
in  its  role  as  Plan  administraloi.  FIS  currently 
provides  the  following  services:  calculation  of 
contributions;  determinations  of  eligibility, 
allocations  of  contributions,  income  and  forfeitures; 
preparation  of  Forms  5500;  bookkeeping  for  Plan 
Investments;  and  direction  that  investments  be 
made  when  instructed  to  do  so  by  Plan  partic'piinis. 
The  applicant  notes  that  these  services  are  and  *vill 
be  provided  to  all  Plan  clienU  of  FIS  whether  or  not 
they  invest  in  the  Partnership. 


the  Units  offered  by  the  Partnership 
hereunder.  Apollo  has  the  right  to  offer 
and  sell  additional  Units  at  any  time 
thereafter  in  subsequent  offerings 
without  the  consent  of  the  Limited 
Partners.^ 

5.  Apollo  proposes  to  sell  Units  in  the 
Partnership  to  approximately  30 
employee  benefit  plans  which  provide 
for  participant-directed  investments.' 
Some  of  these  Plans  may  elect  to  meet 
the  requirements  of  section  404(c)  of  the 
Act  (the  Section  404(c)  Plans)  while 
other  Plans  may  not  be  eligible  for.  or 
otherwise  do  not  elect  coverage  under 
this  statutory  provision.  In  relevant  part, 
section  404(c)  of  the  Act  and  the 
regulations  promulgated  thereunder  at 
57  FR  46906  (October  13.  1992)  provide 
that  where  a  participant  or  beneficiary 
of  a  Section  404(c)  Plan  exercises 
control  over  the  assets  in  his  or  her 
account,  then  (1)  the  participant  or 
beneficiary  shall  not  be  deemed  to  be  a 
fiduciary  by  reason  of  his  exercise  of 
control;  and  (2)  no  person  who  is 
otherwise  a  fiduciary  shall  be  liable 
under  the  fiduciary  responsibility 
provisions  of  the  Act  for  any  loss,  or  by 
reason  of  any  breach,  which  results  from 
such  participant's  or  beneficiary's 
exercise  of  control. 

Because  section  404(c)  of  the  Act 
applies  only  to  the  provisions  of  Part  4 
of  Title  I,  there  is  no  provision  in  the 
Code  corresponding  to  section  404(c). 
Thus,  there  is  no  statutory  exemption 
fi'om  the  excise  taxes  imposed  under 
section  4975  of  the  Code  with  respect  to 
prohibited  transactions  involving  a 
Section  404(c)  Plan.  In  this  regard,  the 
Department  notes  that  the  authority  to 
grant  administrative  exemptions  for 
section  404(c)  transactions  remains  with 
the  Treasury  Department  pursuant  to 
the  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17, 1978). 
Accordingly,  the  Department  has  no 
authority  to  provide  exemptive  relief 
with  respect  to  a  transaction  that  results 
from  a  participant's  or  beneficiary's 
exercise  of  control  within  the  meaning 
of  section  404(c)  and  applicable 
regulations.  In  this  regard,  the 
Department  has  solicited  the  views  of 
the  Service  with  respect  to  the 
transactions  described  herein  as  they 


'Plan  participants  Investing  in  the  Partnership 
will  purchase  Units  for  their  individual  accounu 
Funds  designated  by  participants  for  investment  in 
the  Partnership  will  not  be  aggregated  by  the  Plan's 
named  Gduciary  before  being  contributed  to  the 
Partnership.  Therefore,  each  participant  must 
purchase  a  minimum  of  one  Unit. 

'  It  is  anticipated  that  the  equity  participation  by 
Plans  In  the  Partnership  will  exceed  25  percent  of 
the  total  value  of  all  of  the  Partnership  Units. 
Accordingly,  it  is  anticipated  that  the  underlying 
assets  of  the  Partnership  will  constitute  "plan 
assets  '  within  the  meaning  of  29  CFR  2510.3-101. 


relate  to  Section  404(c)  Plans.  The 
Service  has  reviewed  this  notice  of 
proposed  exemption  and  concurs  with 
the  exemptive  relief  provided. 
Accordingly,  the  Service  has 
determined  that  it  will  )oin  the 
Department  in  publishing  this  pendency 
notice  in  the  Federal  Re^er.* 

6.  Because  many  of  the  Plans  already 
have  a  service  provider  or  fiduciary 
(investment  advisory)  relationship  with 
FIS  and  because  FIS  is  an  affiliate  of 
Apollo,  questions  have  been  raised 
concerning  violations  of  the  Act  with 
respect  to  Apollo's  acceptance  of 
investments  fi-om  such  Plans.  In  this 
regard,  Apollo  represents  that  the  initial 
purchase  of  Units  in  the  Partnership  by 
a  Plan  may  give  rise  to  a  prohibited 
transaction  because  of  the  pre-existing 
relationships  between  a  Plan  and  the 
parties  involved.  Apollo  also  notes  that 
a  prohibited  transaction  could  also  arise 
upon  a  subsequent  purchase  or 
redemption  of  Units  by  a  participating 
Plan  to  the  extent  that  a  party  in  interest 
relationship  had  been  established. 

As  a  result  of  these  potential 
violations  of  the  Act,  no  investment  by 
any  Plans  has  taken  place.  Accordingly. 
Apollo  requests  an  administrative 
exemption  fi-om  the  Department  with 
respect  to  the  purchase  and  redemption 
of  Units  in  the  Partnership  by  such  Plan 
investors.  Apollo  will  not  receive  any 
fees  or  commissions  in  connection  with 
such  transactions. 

7.  The  total  assets  of  each  Plan  that 
may  be  invested  in  the  Partnership  will 
be  subject  to  two  investment  limitations 
In  this  regard,  no  Plan  will  be  permitted 
to  acquire  or  hold  Units  which  would 
cause  its  investment  in  the  Partnership 
to  exceed  20  percent  of  the  total  assets 
of  such  Plan.  In  addition,  no  Plan  will 
be  permitted  to  acquire  or  hold  Units 
representing  more  than  20  percent  of  the 
assets  of  the  Partnership.' 

8.  With  the  exception  of  Apollo's 
investment  as  general  partner,  no 
affiliate  of  Apollo  or  principal  of  either 
Apollo  or  its  affiliates  will  be  permitted 
to  invest  in  the  Partnership.  At  all  times, 
the  number  of  Limited  Partners  will  be 
restricted  to  fewer  than  100  investors  so 
that  registration  under  the  Investment 
Company  Act  of  1940  will  not  be 
required.  Unless  terminated  earlier  or 
extended,  the  Partnership  will  cease  to 
exist  on  December  31.  2012. 


*  Neither  the  Department  nor  the  Service  is 
expressing  an  opinion  as  to  whether  the  Investmenl 
by  a  participant  of  i  Plan  in  the  Partnership  would 
be  subject  to  the  relief  provided  by  section  404(c) 
of  the  Act  or  applicable  regulations. 

'  The  same  investment  limitations  will  also  apply 
lo  Investments  made  In  the  Partnership  by 
Individual  accounts. 


•s 
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9.  Prior  to  acscepUng  a  subscription 
from  a  pro«pective  Plan  investor,  Apollo 
will  reqiiira  that  the  independent 
fiduciary  of  such  Plan  (the  Independent 
Plan  Fiduciary)  complete  certain 
investor  suitability  representations  in 
the  Subscription  Agreement. 
SpeciBcaliy,  each  Independent  Plan 
Fiduciary  must  represent  in  writing  to 
Apollo  that  he  or  she  is  (a)  an  accredited 
in\'estor  as  defined  in  Rule  501  of 
Regulation  D  of  the  1933  Securities  Act 
or  (b)  a  noo-eccredited  investor  who.  in 
the  opinion  of  Apollo,  has  sufficient 
knowled^  and  experience  in  financial, 
tax  and  business  matters  to  evaluate  the 
merits  and  risk  of  investment  in  the 
Partnership  and  to  make  an  informed 
investment  deci«ion.  In  this  regard,  the 
subscription  documents  will  require 
that  the  non-accredited  investor  furnish 
information  relative  to  such  investor's 
net  worth,  employment  and  educational 
bacltground  and  previous  investment 
experience  and  that  the  investor  offer 
specific  evidence  of  knowledge  and 
experience  in  futancial  and  business 
matters. 

10.  In  the  case  of  a  iwn-accredited 
investor,  Apollo  will  also  determine  that 
the  investment  decision  is  being  made 
by  an  Independent  Plan  Fiduciary  (a) 
who  is  not  related  to  Apollo.  FIS,  nor 
any  of  their  affiliates  and  (b)  who  is 
capable  of  making  an  informed 
judgment  and  an  independent  decision 
conceming  investment  in  the 
Partnership.  In  addition,  such 
Independent  Plan  Fiduciary  will  be 
required  to  acknowledge  in  writing  that 
the  fiduciary  is  not  relying  upon  the 
advice  of  either  Apollo,  FIS,  nor  any  of 
their  affiliates  in  making  decisions  to 
invest  in  the  Partnership. 

11.  Apollo  states  that  neither  it,  FIS 
nor  their  affiliates  will,  in  any  fiduciary 
capacity,  cause  a  Plan  to  invest  in  the 
Partnership,  in  this  regard,  Apollo 
represents  that  neither  it.  FIS  nor  their 
affiliates  will  act  as  an  investment 
adviser  within  the  meaning  of  section 
3(21){aKii)  of  the  Act  nor  render 
investment  advice  within  the  meaning 
of  section  4975ieM3KB)  of  the  Code  to  a 
Plan  proposing  to  invest  in  the 
Partnership  because,  in  each  instance, 
the  Independent  Plan  Fitluciary  who 
may  be  making  such  investment 
decision  will  have  agreed  and 
represented  that  it  will  not  rely  on  the 
advice  of  Apollo.  FIS  nor  any  of  their 
affiliates  as  a  primary  basis  for  placing 
any  Plan's  inV'estment  in  the 
Partnership.  In  each  and  every  instance, 
the  Independent  Plan  Fiduciary  will  be 
specifically  required  to  acknowledge 
and  state  in  writing  that  it  is  not  relying 
upon  the  advice  of  Apollo,  FIS  nor  any 
of  their  affiliates  in  making  decisions 


concerning  the  imrefltinsot  of  Plan  assets 
in  the  Partnership.  ApoUo  represents 
that  the  dedsioa  of  a  Plan  to  invest  in 
the  Partnership  will  be  made  by  an 
Independent  Plan  Fiduciary  acting  on 
the  basis  of  his  or  her  own  investigation 
into  the  advisability  of  investing  in  the 
Partnership.' 

12.  Apollo  %iritl  make  the  offering  to 
prospective  investors  in  the  Partnership 
pursuant  to  Rules  50S  and  506  of 
Regulation  D  of  the  1933  Securities 
Act.'  Such  Offering  will  also  be  made  by 
means  of  the  Private  Placement 
Memorandum  which  MrlU  describe,  in 
relevant  part,  investor  suitabihty 


'  Tba  OepartmeiM  b  mot  cxprMting  an  opinion  on 
whether  ApoUo.  KIS  or  tb«ir  affiiMai  would  be 
deemed  to  be  fiduciaria*  ucder  sactiou  3(2  l)(A)(ii) 
ol  the  Act.  In  this  ragard.  1h«  Department  believes, 
as  a  general  ma(t«r.  that  whao  a  penoo  (•  deemed 
a  flduciary  by  virtue  ot  raodarlns  investment  advice 
described  in  ragulatiaa  wctton  25 10.3- 
2l(c)(lKiiJ(B).  the  presence  of  ai^  unrelated  second 
fiduciary  acting  on  the  inveatment  adviser's 
recommendabons  on  behaH«(  the  Plan  is  not 
sufficient  to  insulate  the  lc\«stin«nt  adviser  from 
fiduciary  liability-  under  •action  «06(b)  of  the  Act. 
The  Departmeot's  regxUation  section  2510.3- 
21(c)(lMii)(B)  presupposes  the  existence  of  a  second 
fiduciary  who  by  agreemant  or  conduct  manifests 
a  mutual  understanding  to  rely  on  the  investment 
adviser's  recommendatioos  as  a  primary  basis  for 
the  investment  of  Plan  assets.  In  the  presence  of 
such  an  agreement  or  understanding,  the  rendering 
of  investment  advk^  Involving  self-dealuig  such  as 
the  acquisilioc  of  UoMs  in  the  Partnership  which 
results  in  the  payment  ol  fees  tc  the  adviser,  will 
subject  the  investment  adviser  to  Uabllity  under 
section  406Cb)  of  the  Act.  The  Department  is  unable 
to  conclude  that  fiduciary  s«»M -dealing  of  this  type 
(if  present]  is  in  the  inlerasts  or  protective  of  the 
Plans  and  thetr  participants  and  tieneficiaries.  If. 
however,  the  unrelaled  second  fiduciary  has  not 
agreed  to  rely  on  the  investment  adviser's 
recommendatioiu,  (he  laveatmant  adviser  will  not 
be  deemed  to  be  a  Editoary  under  section 
3(2 1  K.A)(ii)  because  the  raqulreaaeots  of  regulation 
section  2S10.3-!21)(<:Ml^>i)(B)  will  iK>t  be  met. 
Accordingly,  the  Department  has  limited  exemptive 
relief  for  the  purchase  or  redenptton  of  Partnership 
UniU  to  section  «oe(a)«MaliaH  only. 

^  In  pertinent  part.  Rale  tOt.  provides  tiiat  the 
issuer  ot  b  security  may  not  be  an  investment 
company.  However,  pursuant  to  section  3{cKl)  of 
the  Investment  Company  Act  of  t940.  a  "private" 
investment  company,  such  as  the  Partnership,  is 
eligible  to  offer  sectiritiee  provided;  (a)  The 
conditions  sat  forth  In  Rules  SOI  and  S02  of 
Regulation  D  (concerning  ioformational 
requirements,  mariner  of  offering  requirements  and 
resale  restrictiorts.  etc)  «e  met.  (14  the  aggregate 
offenng  price  does  not  exceed  iS  miliioo  in  a  12 
month  period,  (c)  there  an  no  more  than  35 
purchasers  (although,  accredited  investors  are 
excluded  from  this  couati  and  (d)  the  issuer,  its 
promoters,  officers,  directors,  general  partners,  10 
percaitt  security  boidert,  or  certain  other  persoos 
associated  with  iheoSBria^  have  not  been  the 
sub^t  of  certain  MkaiatoMbve  orders  or  actions. 

Rule  506  provides  a  tpedai  exemptiaB  for  limited 
offers  and  sales  of  securitias  by  an  issuer  without 
regard  to  the  doUar  aDouat  of  the  offering  In 
particular.  Rule  SOafbMZMi)  limits  to  35  the  number 
of  noo-*ocrediled  inveetors  ia  an  ofiaring.  Thus,  the 
applicant  represents  that  Rule  SOS  may  be  extended 
to  only  35  non -accredited  purchasers  which  may 
include  individual  retiraaaaot  acoounts  (the  IRAs) 
and  other  self-directed  Ptans  and  to  an  unlimited 
number  of  accredited  investors. 


Standards,  risk  fadors  associated  with 
an  investment  in  the  Limited 
Partnership,  investment  ob|ectives  and 
policies.  Federal  incofoe  tax  infonnation 
and  the  material  tsrms  of  the  Limited 
Partnership  Agreement. 

In  addition  to  the  Private  Placement 
Memorandum,  each  Independent  Plan 
Fiduciary  will  receive  the  following 
documents  from  ApoUo:  (a)  A  statement 
describing  the  relationship  existing 
between  FIS  and  Apollo;  fb)  a  (x>py  of 
the  Escrow  Agreement  between  the 
Partnership  and  the  ).C  Bradford  ft 
Company  as  Escrow  Agent  (the  Escrow 
Agent)  whereby  the  Partnership  agrees 
to  deposit  with  the  Escrow  Agent,  all 
subscription  funds  received  from  a 
subscribing  Plan  immediately  upon 
receipt  and  such  funds  will  continue  to 
be  held  by  the  Escrow  Agent  pending 
action  by  Apollo  to  accept  or  reject  the 
proposed  investment: "  (c)  a  copy  of  the 
Limited  Partnership  Agreement  between 
Apollo  and  investors  in  the  Partnership; 
and  (d)  a  copy  of  the  Subscription 
Agreement  and  Investor  Suitability 
Representations  previously  furnished  by 
Apollo  to  the  Independent  Plan 
Fiduciary  for  completion  which  contain 
information  about  the  Independent  Plan 
Fiduciary,  specifies  such  fiduciary's 
investment  in  the  Partnership  and 
documents  the  fact  that  the  investment 
decision  is  being  made  by  an 
Independent  Plan  Fiduciary  who  is 
capable  of  making  an  informed 
investment  decision  about  investing  in 
the  Partnership.' 

13.  Apollo  will  establish  and 
maintain,  as  of  the  first  day  of  the  fi.scal 
period  for  the  Partnership  (i.e.,  January 
1-December  31)  or  if  later,  the  date  of 
the  initial  investment,  a  Capital  Account 
for  each  Plan  reflecting  such  Plan's 
original  capital  contribution,  share  of 
allocable  income,  additional  capital 
contributions  and  withdrawals  mode 
from  such  Capital  Account.  In  addition, 
for  purposes  of  determining  the  number 
of  Partnership  Units,  as  of  the  last  day 


•With  respect  to  funds  that  have  bwc  accepted 
for  investment,  the  applicant  reprasefi<«  liiai  'hey 
will  remain  in  escrow  until  the  baguining  of  the 
next-followmg  month,  at  whidi  time  ibey  will  be 
released  and  transferred  from  the  escrow  account 
and  placed  (together  with  interest  Marned)  as  a 
Plan's  capital  contribution  to  the  Partnership. 
Funds  which  are  not  accepted  for  investment  by 
Apollo  will  be  released  and  tiausfeired  from  the 
escrow  account  and  returned  (together  with  interest 
earned)  to  the  sutMcribing  ktvesior  as  soon  as  ii 
reasonably  practicable. 

*'The  applicant  notes  thai  FIS  will  disseminate 
copies  of  the  notice  of  nrapoaed  axamptkio  to  its 
Plan  cl  ients  to  Inform  Omoi  of  tba  poaalbility  of 
investing  in  the  Limited  Partnership.  However,  the 
applicant  represents  that  under  no  oraiautances 
will  FIS.  its  principals  or  affiliates  make 
recommendations  to  Plan  cliaoti  of  FIS  (or  their 
participants)  conceming  investments  in  the 
Partnership 
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of  each  fiscal  period,  there  will  be 
allocated  to  the  Capital  Account  of  a 
Plan,  in  proportion  to  its  respective 
Partnership  percentage,  the  difference 
between  the  net  worth  of  the 
Partnership  at  the  beginning  of  the  fiscal 
period  and  the  net  worth  of  the 
Partnership  as  of  the  last  day  of  such 
fiscal  period. 

As  general  partner,  Apollo  will  also 
maintain  a  Capital  Account  in  the 
Partnership  in  an  amount  equal  to  1 
percent  of  all  of  the  Partnership's  assets. 

14.  The  Limited  Partnership 
Agreement  permits  a  Plan  to  withdraw 
or  redeem,  voluntarily,  its  entire 
investment  in  the  Partnership  as  of  the 
last  day  of  each  calendar  month  upon 
giving  advance  written  notice  to  Apollo 
at  least  60  days  prior  to  the  proposed 
date  of  the  withdrawal.  All  redemption 
amounts  will  be  based  upon  Capital 
Account  balances  which  will  be 
determined  by  their  fair  market  value  at 
this  time. 

15.  In  addition  to  the  reimbursement 
of  certain  direct  out-of-pocket  costs 
incurred  in  connection  with  the 
operation  of  the  Partnership,  Apollo  and 
its  designees  are  entitled  to  receive  a 
one  percent  per  annum  Investment 
Management  Fee  which  is  based  upon 
investment  assets  account  balances. '° 
The  Limited  Partnership  Agreement 
provides  that  the  Investment 
Management  Fee  is  payable  to  Apollo  or 
its  designees.  However,  the  Partnership 
has  entered  into  an  Investment 
Management  Contract  with  FIS  whereby 
Apollo  will  pay  over  to  FIS  the 
Investment  Management  Fee  it  receives 
in  monthly  installments  equal  to  V12  of 

1  percent  of  the  Partnership's  total 
assets.  In  calculating  the  fee,  each 
Limited  Partner's  Capital  Account  will 
be  valued  at  its  current  fair  market 
value.  The  Investment  Management  Fee 
may  be  changed  only  if  approved  by 
Apollo  and  the  Limited  Partners  holding 
51  percent  or  more  of  the  Partnership's 
capital,  as  determined  by  the  Partner's 
Capital  Account  balances." 


'"Direct  expenses  may  include  brokerage 
transaction  fees  that  are  paid  by  Apollo  or  its 
afniiates  to  unrelated  parties  and  the  cost  of 
independent,  certified  audits.  The  total  amount  of 
direct  expense*  to  be  charged  to  Plan  investors  will 
be  in  the  range  of  SO  to  60  basis  points.  Neither 
Apollo  nor  its  designees  are  entitled  to  receive  any 
management  fees  or  other  commissions  from  the 
Partnership  other  than  the  one  percent  Investment 
Management  Fee. 

' '  The  applicant  represents  that  the  investment 
management,  administrative  and  advisory  services 
that  are  provided  to  the  Partnership  by  FIS  will 
comply  with  the  terms  and  conditions  of  section 
408(b)(2)  of  the  Act  and  Code  section  4975(d)(2). 
However,  the  Department  and  the  Service  express 
no  opinion  herein  on  whether  the  provision  of  such 
service*  to  the  Partnership  by  FIS  and  the 
compensation  FIS  receives  therefor  will  satisfy  the 


16.  For  purposes  of  determining  the 
value  of  the  assets  of  the  Partnership  at 
any  time,  securities  which  are  listea  on 
a  national  securities  exchange  or  on  the 
NASDAQ  national  list  and  which  are 
freely  marketable  will  be  valued  at  their 
last  sale  price  on  the  date  of 
determination,  or  if  no  sales  occurred  on 
such  day,  at  the  mean  between  the 
"bid"  and  "ask"  prices  on  such  day. 
Other  securities  which  are  publicly 
traded  and  which  are  freely  marketable 
shall  be  valued  at  their  last  closing 
"bid"  prices  if  held  "long"  and  their  last 
closing  "ask"  prices  if  sold  "short"  as 
supplied  by  the  National  Association  of 
Securities  Dealers,  Inc.  or,  if  necessary, 
other  independent  sources.  Securities 
for  which  there  is  no  public  market  will 
be  valued  by  independent  sources. 

17.  The  books  ol  the  Partnership  will 
be  audited  annually  by  an  independent, 
certified  public  accountant.  Within  75 
days  after  the  end  of  each  Partnership 
fiscal  year,  a  Plan  will  be  provided  with 
a  copy  of  the  audited  financial 
statement  of  the  Partnership  which  will 
include  (a)  a  balance  sheet,  (b)  a 
statement  of  income  and  loss  for  the 
fiscal  year,  (c)  a  list  of  the  Partnership's 
investments  and  their  valuations,  and 
(d)  a  statement  of  changes  in  each 
investing  Plan's  account  for  such 
period.  In  addition,  within  45  days  after 
the  end  of  the  first  six  month  period  of 
each  of  the  Partnership's  fiscal  years, 
Apollo  will  provide  a  Plan  with  a  copy 
of  an  interim  report  that  it  has  drafted 
containing  (a)  a  list  of  the  Partnership's 
investments  and  their  valuations,  (b)  an 
unaudited  balance  sheet  of  the 
Partnership  as  of  the  end  of  such  period, 
(c)  an  unaudited  statement  of  income 
and  loss  for  such  period  and  (d)  a 
statement  of  changes  in  each  Plan's 
Capital  Account  for  such  period.  Both 
reports  will  also  disclose  the  total  fees 
paid  to  Apollo  and/or  its  designees. 

The  books  and  financial  records  of  the 
Partnership  will  be  open  for  inspection 
by  any  Plan,  as  well  as  the  Department 
and  the  Service,  at  all  times,  during 
regular  business  hours. 

18.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  meet  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  because: 
(a)  The  participation  by  a  Plan  in  the 
Partnership  will  be  approved  by  an 
Independent  Plan  Fiduciary;  (b)  Apollo 
will  institute  and  maintain  a  written 
procedure  and  records  establishing 
criteria  for  determining  that  a  Plan 
fiduciary  is  an  Independent  Plan 
Fiduciary  and  is  sufficiently 


terms  and  conditions  of  section  408(bM2)  and 
section  497S(dH2)  of  the  Code. 


knowledgeable  to  make  an  informed 
decision  regarding  the  investment  in  the 
Partnership;  (c)  an  Independent  Plan 
Fiduciary  will  maintain  complete 
discretion  with  respect  to  purchasing  or 
redeeming  Units  in  the  Partnership;  (d) 
the  total  fees  paid  to  FIS  will  constitute 
not  more  than  reasonable  compensation; 
(e)  no  Plan  will  pay  a  fee  or  commission 
by  reason  of  the  acquisition  or 
redemption  of  Partnership  Units;  (0  the 
terms  of  each  purchase  or  redemption  of 
Partnership  Units  shall  remain  at  least 
as  favorable  to  an  investing  Plan  as 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (g) 
no  Plan  will  acquire  or  hold  Units  in  the 
Partnership  that  exceed  20  percent  of 
the  Plan's  assets;  (h)  no  Flan  will 
acquire  or  hold  Units  in  the  Partnership 
that  represent  more  than  20  percent  of 
the  assets  of  the  Partnership;  and  (i) 
Apollo  will  make  periodic  written 
disclosures  to  Plans  with  respect  to  the 
financial  condition  of  the  Partnership, 
the  total  fees  that  FIS  will  receive  from 
such  Plans  and  the  value  of  a  Plan's 
interest  in  the  Partnership. 

Notice  to  Interested  Penona 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  will  include  Plan  fiduciaries 
and  individual  (>articipants  of  Plans 
who  wish  to  invest  in  the  Partnership. 
Because  the  applicant  is  uncertain  as  to 
the  exact  number  of  Plans  that  will 
invest  in  the  Partnership,  the 
Department  and  the  Service  have 
determined  that  the  only  practical  form 
of  providing  notice  to  interested  persons 
is  the  distribution,  by  Apollo,  of  the 
notice  of  proposed  exemption  as 
published  in  the  Federal  Register  to 
fiduciaries  of  all  Plans  or  individual 
participants  who  currently  invest  Plan 
assets  with  FIS.  Such  distribution  will 
occur  within  15  days  of  the  publication 
of  the  notice  of  proposed  exemption  in 
the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  die  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  die  participants  and  beneficiaries  of 
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the  plan  and  in  a  prudent  feshion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requireiDients  of  section  401(a)  of  the 
Code,  e.g..  the  plan  must  operate  for  the 
exclusive  benetit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  bebefidaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)  of  the 
Act  and  section  4975(c)(1)(E)  and  (F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  secticm  4d75(c)(2)  of  the  Code,  the 
Department  and  tlie  Service  must  find 
that  the  exismption  is  administratively 
feasible,  in  the  interest  of  the  plan  and 
of  its  participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  io  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

Written  Conmenls  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
pending  exemption  to  the  address 
above,  within  the  time  period  set  forth 
above.  All  comments  will  be  made  a 
part  of  the  record.  Comments  received 
will  be  available  for  public  inspection 
with  the  application  for  exemption  at 
the  address  set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  and  the  Service  are 
considering  granting  the  requested 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32836.  August  10, 1990)  and 
Revenue  Procedure  75-26,  1975-1  C.B. 
722. 

Section  I.  Ck>vered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  ot  section  406(a)  of  the  Act 
and  the  sa]u:tions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4973(c)(1)(A) 
tiirough  (D).  shall  not  apply  to  the 
acquisition  or  redemption  of  Units  in 
the  Partnership  by  Plans  that  provide  for 


partidpant-diracted  investments  where 
FIS,  an  affiliate  of  Apollo,  the  general 
partner  of  the  Partnership,  is  a  party  in 
interest  or  disquahfied  person. 

This  proposed  exemption  is  subject  to 
the  following  coiuiitions  that  are  set 
forth  below  in  Section  U. 

Section  JT.  General  Conditions 

(1)  The  dacisioQ  to  partidpate  in  the 
Partnership  will  be  made  by  a  Plan 
fiduciary  who  is  independent  of  Apollo 
and  its  affiliates. 

(2)  An  Independent  Plan  Fidudary 
will  retain  complete  discretion  with 
respect  to  purchasing  or  redeeming 
Units  in  the  Partnership. 

(3)  The  total  fees  paid  to  FIS  will 
constitute  not  more  than  reasonable 
compensation. 

(4)  No  Plao  will  pay  a  fee  or 
commissiofl  by  reason  of  the  acquisition 
or  redemption  of  Units  in  the 
Partnership. 

(5)  The  terms  of  each  purchase  or 
redemption  of  Partnership  Units  shall 
remain  at  least  m  favorable  to  an 
investing  Plan  as  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party. 

(6)  No  Plan  may  acquire  ot  hold  Units 
in  the  Partnership  that  exceed  20 
percent  of  the  Plan's  assets. 

(7)  No  Plan  may  acquire  or  hold  Units 
in  the  Partnership  that  represent  more 
than  20  percent  of  the  assets  of  the 
Partnership. 

(8)  Prior  to  partidpating  in  the 
Partnership,  each  Independent  Plan 
Fiduciary  shall  receive  the  following 
written  disdosiuas  from  Apollo: 

(a)  A  statement  describing  the 
relationship  existing  between  FIS  and 
Apollo. 

(b)  A  copy  of  the  Private  Placement 
Memorandum  which  discusses  the 
material  facts  concerning  the  purpose, 
structure  and  operation  of  the 
Partnership  as  well  as  associated  risk 
factors. 

(c)  A  copy  of  the  Escrow  Agreement 
between  the  Partnership  and  the  Escrow 
Agent  whereby  the  Partnership  agrees  to 
deposit  with  the  Escrow  Agent,  all 
subscription  funds  received  from  a 
subscribing,  prospedive  investor 
immediately  upon  receipt  and  pending 
action  by  Apollo  to  accept  or  rejed  the 
proposed  investment. 

(d)  A  copy  of  the  Limited  Partnership 
Agreement  between  Apollo  and  the 
investors  in  the  Partnership. 

(e)  A  copy  of  the  Subscnption 
Agreement  and  Investor  Suitability 
Representations  previously  furnished  by 
Apollo  to  the  Independent  Plan 
Fiduciary  for  completion  which  contain 
information  aboiU  the  Independent  Plan 
Fiduciary,  specifies  such  fidudary's 


proposed  investment  in  the  Partnership 
and  documents  the  fad  that  the 
investment  dedsion  is  being  made  by  an 
Independent  Plan  Fiduciary  who  is 
capable  of  making  an  informed 
investment  decision  about  investing  in 
the  Partnership. 

(9)  With  resped  to  his  or  her  ongoing 
participation  in  the  Partnership,  each 
Independent  Plan  Fidudary  %vill  receive 
the  following  additional  written 
disclosures  from  Apollo: 

(a)  Within  75  days  after  the  end  of 
each  Partnership  fiscal  year,  an  audited 
financial  statement  of  the  Partnership, 
prepared  annually  by  an  independent, 
certified  public  accoimtant  which  will 
include  (1)  a  balance  sheet.  (2) 
statement  of  income  and  loss  for  the 
fiscal  year,  (3)  a  list  of  the  Partnership's 
investments  and  their  valuations,  and 
(4)  a  statement  of  changes  in  each 
investing  Plan's  account  for  such 
period. 

(b)  Within  45  days  after  the  end  of  the 
first  six  month  period  of  each  of  the 
Partnership's  fiscal  years,  an  interim 
report  that  is  prepared  by  Apollo 
containing  (1)  a  list  of  the  Partnership's 
investments  and  their  valuations,  (2)  an 
unaudited  balance  sheet  of  the 
Partnership  as  of  the  end  of  such  period, 
(3)  an  unaudited  statement  of  income 
and  loss  for  such  period  and  (4)  a 
statement  of  changes  in  each  Plan's 
capital  account  for  such  period.  Such 
reports  shall  also  disclose  the  total  fees 
paid  to  Apollo  and/or  its  designees  for 
the  relevant  period. 

(10)  Apollo  shall  maintain,  for  a 
period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (11)  of  this 
sedion  to  determine  v/hether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (a)  a  prohibited 
transadion  will  not  be  considered  to 
have  occiirred  if,  due  to  drcumstances 
beyond  the  control  of  Apollo  and/or  its 
affiliates,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  and  (b)  no  party  in  interest  or 
disqualified  person  other  than  Apollo 
shall  be  subjed  to  the  dvil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Ad,  or  to  the  taxes  imposed  by 
sedion  4975(8)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
reauired  by  paragraph  (12)  below. 

ll2)(8)  Except  as  provided  in  sedion 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsertions  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (9)  of  this  section  shail  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 
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(1)  Any  duly  authorized  employee  or 
j«presentative  of  the  Department  or  the 
Service; 

(2)  Any  Independent  Plan  Fiduciary 
of  any  Plan  investing  as  a  Limited 
p'artner  in  the  Partnership  or  any  duly 
jauthorized  representative  of  such 
Rduciary; 

(3)  Any  contributing  employer  to  any 
Plan  investing  as  a  Limited  Partner  or 
^y  duly  authorized  employee 
representative  of  such  employer;  and 

(4)  Any  participant  or  beneficiary  of 
my  participating  Plan  investing  as  a 
lamited  Partner,  or  any  duly  authorized 
'epresenlative  of  such  participant  or 
wneficiary. 

.    (b)  None  of  the  persons  described 
^Kjve  in  subparagraphs  (2]-{5]  of  this 
aaragraph  (12)  shall  be  authorized  to 
jxamine  the  trade  secrets  of  Apollo  or 
oommercial  or  financial  information 
lyhich  is  privileged  or  confidential. 

Section  UI.  Definitions 

For  purposes  of  this  exemption: 

(1)  An  •'affiliate"  of  Apollo  includes— 

(a)  Any  person  directly  or  indirectly 
ihrough  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Apollo.  (For 

]  )urposes  of  this  subsection,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individuaL) 

(b)  Any  officer,  director  or  partner  in 
!  ^ch  person,  and 

(c)  Any  corporation  or  partnership  of 
\^'hich  such  person  is  an  officer,  director 
(  r  a  5  or  more  percent  partner  or  ov^er. 

(2Ka)  A  "Plan"  includes  an  individual 
iCcount  plan  described  in  section  3(34) 
( f  the  Act  where  the  participant  has  the 
right  to  direct  the  assets  in  his  or  her 
8  ccount,  or 

(b)  An  IRA  or  a  Keogh  Plan  not 
covered  under  the  provisions  of  Title  I 
cf  the  Act. 

(3)  An  "Independent  Plan  Fiduciary" 
ii.a  Plan  fiduciary  who  is  independent 
cf  Apollo  and  its  affiliates  who  is  either 

<a)  A  participant  in  an  individual 
aocount  plan  who  has  the  authority  to 
c  i»-ect  the  assets  in  his  or  her  account, 
or! 

{b)  A  participant  of  a  self-directed  IRA 
qr  Keogh  Plan  not  covered  by  Title  I  of 
the  Act. 

This  proposed  exemption,  if  granted, 
vill  be  subject  to  the  express  conditions 
t«at  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  ihe  transactions  to 
be  consummated  pursuant  to  the 
pk-oposed  exemption. 


Signed  at  Washington,  D.C.,  this  11th  day 
of  May,  1993. 
Ivaa  L.  Stracfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
US.  Departmeot  of  Labor. 
IohnE.Baik«, 

Assistant  Commissioner.  Employee  Plans  and 
Exempt  Orgpntaitions.  internal  Revenue 
Service. 

[PR  Doc.  93-11513  Filed  5-13-93;  8:45  am! 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  BenefHe 
Administration 

(Prohibttod  Transaction  Ex•^^taon  9»-2»; 
Exemption  AppUcation  Na  D-9092,  at  al.] 

Grant  of  Indi  vidual  Exemptions; 
Junalusica  Animal  Hospital.  PA.  at  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 


SUMMARY:  This  document  contains 
exemptions  Issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
complied  with  the  requirements  of  the 
notification  to  interested  persoifs.  No 
public  comments  and  no  raquests  for  a 
hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  tlie  authority  of  the 
Secretary  of  the  Treasury  to  issue 


exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  prtx»dures  sets  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 

&lans  and  their  participants  and 
sneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Junaluska  Animal  Hospital,  P. A.,  Profit 
Sharing  Plan  (the  Plan),  Located  in 
Wa^nesviUe.  NC 

[Prohibited  Transaction  Application  93-29; 
Exemption  Application  No.  D-90921 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sancrtions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  of  a  parcel  of 
unimproved  real  property  (the  Property) 
by  the  Plan  to  a  Veterinary  Partnership, 
a  party  in  interest  with  respect  to  the 
Plan;  provided  the  following  conditions 
are  satisfied: 

(a)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  The  price  paid  to  the  Plan  will  be 
the  greater  of:  (1)  S18.500,  which  was 
the  fair  market  value  of  the  Property  as 
of  February  7, 1992  as  established  by  an 
independent  qualified  appraiser;  or  (2) 
the  fair  market  value  at  the  time  of  the 
sale  as  determined  by  an  independent 
qualified  appraiser; 

(c)  The  Plan  will  pay  no  expenses 
associated  with  the  sale;  and  ^ 

(d)  The  terms  of  the  sale  will  be  at 
least  as  favorable  to  the  Plan  as  an  arm's 
length  transaction  between  unrelated 
parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  tlie 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  9.  1993  at  58  FR  13107. 
NOTICC  TO  WTfRCSTtO  «»CRSCNS;  The 
applicant  represents  that  it  made  an 
error  in  the  initial  notification  of 
interested  persons  regarding  notice  of 
proposed  exemption  as  was  published 
in  the  Federal  Register  on  March  9. 
1993.  TTie  applicant  represents  that  all 
interested  persons  were  properly 
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notified  on  March  26. 1993.  In 
correcting  the  error  the  applicant 
advised  interested  persons  that  they  had 
until  April  25.  1993.  to  comment  on  or 
to  request  a  hearing  on  the  proposed 
exemption. 

FCM  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-«883.  (This  is  not 
a  toll-free  number.) 

United  Security  Bancshares,  Inc., 
Employee  Stock  Ownership  Plan  (the 
Plan),  Located  in  Thomasville,  AL 

{Prohibited  Transaction  Exemption  93-30; 
Exemption  Application  No.  D-9317I 

Exemption 

The  re.strictions  of  sections  406(a). 
406(b)(1),  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  an 
interest-free  loan  to  the  Plan  (the  Loan) 
by  United  Security  Bancshares.  Inc.  the 
sponsor  of  the  Plan,  with  respect  to 
guaranteed  investment  contract  number 
PY-C90043  (the  GIC)  issued  by  Inter- 
American  Insurance  Company  of  Illinois 
(Inter-American);  and  (2)  the  Plan's 
potential  repayment  of  the  Loan  (the 
Repayment):  provided  that  the  following 
conditions  are  satisfied: 

(A)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(B)  The  Loan  is  made  in  lieu  of 
payments  due  from  Inter-American 
under  the  terms  of  the  GIC; 

(C)  The  Repayment  is  restricted  to 
cash  proceeds  paid  to  the  Plan  (the  GIC 
Proceeds)  by  Inter-American  and/or  any 
other  responsible  third  party  with 
respect  to  the  GIC.  and  no  other  Plan 
assets  are  used  to  make  the  Repayment; 
and 

(D)  The  Repayment  will  be  waived  to 
the  extent  the  Loan  exceeds  the  GIC 
Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  19.  1993  at  58  FR  13107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

NationsBank  Corporation 
(NationsBank)  Located  in  Charlotte, 

North  Carolina 

IProhibited  Transaction  Exemption  93-31; 
Exemption  Application  No.  I>-9105| 


Exemption 

/.  Transactions 

A.  Effective  June  1. 1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and.the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, . 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 
Notwithstanding  the  foregoing,  section 

I. A.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406(a)(1)(E), 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.* 

B.  Effective  June  1, 1992,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 


invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  af^er  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.*  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(i).  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(l)  or  (2). 

C.  Effective  June  1. 1992,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to.  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.' 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an  < 


'  Section  I.A.  provides  do  relief  from  sections 
40«(a)<1)(E),  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(2l)(A)(ii]  and 
regulation  29CFR  2510.3-21(c). 


'  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  (o  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  ihe  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 

'  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  Information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  Investment  decisions. 


exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 

ins. 

D.  Effective  June  1. 1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act.  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  witJi  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F).  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G).  (H).  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

a.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  k  Poor's 
Corporation  (SAP's),  Moody's  Investors 
Service.  Inc.  (Moody's).  Duff  &  Phelps 
Inc.  (D&P)  or  Filch  Investors  Service, 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providmg  for  such  succession  upon  the 
occuireoce  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
(iiore  than  reasonable  compensation  for 
;^iiidkifwhting  or  placing  the  certificates; 
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the  sum  of  all  payments  made  to  and 
retained  by  the  sponaor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  tut  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensadon  for  the 
servicer's  services  under  the  poofing 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Secimties  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  achates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I.  if  the  provision 
of  subsection  ILA.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  pro6p>ectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  frtMn  each  initial 
purchaser  to  the  effiact  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  bom  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 

///.  Definitions 

For  purposes  of  this  exemption: 
A.  "Certificate"  means: 

(1)  A  cenificate 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
8600(a)  of  the  totemal  Revenue  Code  of 
1986; and 


(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  for  which  NationsBank  or  any  of 
its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  seUing  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  induct 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  hmited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  (o.  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
lU.T); 

(c)  obligations  that  bear  interest  or  are 
purcliased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
seciired  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U}; 

(e)  "guaranteed  governmental 
mortgage  pool  certificates."  as  defined 
in29CFR2510.3-101(i)(2); 

(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  {a)-(e)  of  this  section  8.(1); 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  undistributed  cash  or  tei.Tporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  rights  of  the  trustees  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust "  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
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of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  poolshave  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's.  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means: 

(1)  NationsBank; 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  NationsBank;  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
NationsBank  or  a  person  described  in 
(2)  is  a  manager  or  co-manager  with 
respect  to  the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
receivables  contained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  receivables  contained  in  the 
trust,  including  the  master  servicer  and 
any  subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for.  a  trust. 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 


in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  each  underwriter; 

(2)  each  insurer; 

(3)  the  sponsor; 

(4)  the  trustee; 

(5)  each  servicer; 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (1H6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Cont^r*  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
imrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 


Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  charge  the  fee 
absent  the  act  or  failure  to  act  referred 
to  in  (1); 

(3)  the  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(a)  which  is  secured  by  equipment 
which  is  leased; 

(b)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  the  trust  holds  a  security  interest 
in  the  lease; 

(b)  the  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  the  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments. 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 


JMI 


EFFECTIVE  DATE:  This  exemption  is 
effective  for  transactions  ocairring  on  or 
after  June  1. 1992. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  18,  1993,  at  58  FR  8981. 
FOR  FURTHER  MFORMATtON  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Nomura  Securities  Intsrnational,  Inc.. 
(Nomura),  Located  in  New  York,  New 
York 

[Prohibited  Transaction  Exemption  93-32 
Exemption  Application  No.  D-9239] 

Exemption 

I.  Transactions 

A.  Effective  October  27, 1992,  the 
restrictions  of  sections  405(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  fi-om  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.* 

B.  Effective  October  27,  1992.  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
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4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a): 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.'  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i).  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  IB.  (1)  or  (2). 

C.  Effective  October  27. 1992.  the 
restrictions  of  sections  406(a).  406(b) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 


*  Section  I.A.  providw  no  relief  from  sections 
406(aMlME).  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21MAKu)  and 
regulaUon  29CFR  2510.3-21(c). 


'For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  Interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to.  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to.  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust." 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  (^ode  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee  "  as  defined  in  section 

ni.s. 

D.  Effective  October  27. 1992.  the 
restrictions  of  sections  406(6)  and  407(a) 
of  the  Act.  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F).  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 


*  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substanliaily  the 
same  information  that  would  be  disclosed  m  a 
prospectiu  if  the  offering  of  the  certiflcalei  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933  In  the  Departments  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  pennil  plan  nduciaries  to 
make  informed  investment  decisions. 
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of  such  acquisition  that  is  in  one  of  tbe 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Qirporation  (SAFs).  Moody's  Investors 
Service,  Inc.  (Moody's).  Duff  4  Phelps 
Inc.  (D  &  P)  or  Fitch  Investors  Service, 
h>c  (Fitch): 

(4)  Tbe  trustee  is  not  an  affitiate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  ui>on  the 
occurrance  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  Tbe  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  ma6e  to  and 
retairted  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  aiul  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  conitection 
therewith;  and 

(6)  The  plan  investing  in  such 
certiRcates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Seciirities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subjection  n.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  iiiitial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 


with  the  Securitiee  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  %vith  the  condition  set  forth 
in  subsection  n.A.(e)  above. 

m.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 

(1)  a  certificate- 
la)  that  represents  a  beneficial 

ownership  interest  in  the  assets  of  a 
trust:  and 

(b)  that  entitles  the  bolder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instnunent — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
B60D(a)  of  the  Internal  Revenue  Code  of 
1986;  and 

(b)  that  is  issued  by  and  is  an 
obUgation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  above 
for  which  Nomura  or  any  of  Its  affiliates 
is  either  (i)  the  sole  underwriter  or  the 
nxanager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
tbe  corpus  of  which  is  held  in  trust  and 
cansists  solely  of: 

(1)  either 

(a)  secxired  ccmsumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discoimt  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
m.T); 

(c)  obligations  that  bear  Interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property): 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  m.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2S10.3-101(i)(2): 


(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l): 

(2)  property  which  had  seciu^  any  of 
the  obligations  described  in  subsection 
B.(l): 

(3)  undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  rights  of  the  trxistae  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  instirance  policies, 
third-party  guarantees,  cpntracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  Tbe 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's,  D  &  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certihcates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  Lave  been 
purdiased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C  "Unaerwriter"  means: 

(1)  Nomura: 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Nomura;  or 

(3)  any  member  of  an  underwniting 
syndicate  or  selling  group  of  which 
Nomura  or  a  person  described  in  (2)  is 

a  manager  or  co-manager  with  respect  to 
the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obhgations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  ue  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 

a  party  to  the  i>ooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  tbe  master  servicer  and  any 
subservicer. 
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H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "hisxuer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for.  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
,  make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

:    L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 
I    (1)  each  underwriter: 
I    (2)  each  insurer; 

(3)  the  sponsor; 

(4)  the  trustee; 

(5)  each  servicer; 

(6)  any  obligor  with  respect  to 
pbhgations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

i   (7)  any  affiliate  ofa  person  described 
^n  (1H6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlUng  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 


(1)  such  a  person  is  not  an  affiUate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  resf>ect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  deUvery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificate  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Quahfied  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  cnarge  the  fee 
absent  the  act  or  failure  to  act  referred 
to  in  (1); 

(3)  the  abihty  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(a)  which  is  secured  by  equipment 
which  is  leased; 

(b)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 


equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  ofa  motor  vehicle  where: 

(a)  the  trust  holds  a  security  interest 
in  the  lease; 

(b)  the  trust  holds  a  seoirity  interest 
in  the  leased  motor  vehicle;  and 

(c)  the  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 
EFFECTIVE  DATE:  This  exemption  is 
effective  for  transactions  occurring  on  or 
after  October  27, 1992. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  9. 1993,  at  58  FR  13098. 
FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons'is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
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administrative  or  statutory  exemption  la 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  &cts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  11th  day  of 
May.  1993. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Deportment  of  Labor. 
(FR  Doc  93-11508  Filed  S-13-93;  8:45  am) 

B4UiNG  OOOC  4SM-»-« 

[AppUcation  No.  D-9264,  et  al.] 

Proposed  Exemptions;  Peoples 
National  Bank  of  Lebanon  Profit 
Sharing  Plan,  st  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
prop>osed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  slated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations. 


room  N-5649,  U.S.  Department  (^ 
Labor.  200  Constitution  Avsnue,  NW.. 
Washington.  DC  20210.  Attrition: 
AppUcation  No.  stated  in  each  Notice  of 
Prt^Kwed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
Inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Notice  to  Interested  PersoBS 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  MFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
497S(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836,  32847,  August  10. 1990). 
Effective  December  31, 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Peoples  National  Bank  of  Lebanon, 
Profit  Sharing  Plan  (the  Plan),  Located 
in  Lebanon.  Pennsylvania 

(Application  No.  D-9264 1 

Proposed  Exemption 

The  Etopartment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10. 1990.)  If 
the  exemption  Is  granted,  the 
restrictions  of  section  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 


4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  of  five  re^dential  mortgage  notes 
(the  Notes)  by  the  Plan  to  Meridian 
Bank,  a  party  in  interest  with  respect  to 
the  Plan;  provided  the  following 
conditions  are  satisfied: 

(a)  The  Plan  will  receive  the  greater 
of:  (1)  the  outstanding  prindpal  balance 
plus  any  accrued,  unpaid  interest  on  the 
Notes  as  of  the  date  of  the  sale;  or  (2) 
the  fair  market  value  of  the  Notes  as  of 
the  date  of  sale: 

(b)  The  proposed  sale  will  be  a  one- 
time cash  transaction;  and 

(c)  The  Plan  will  pay  not  costs  or 
commissions  as  a  result  of  this 
transaction. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  in  effect  since  December 
9. 1950.  is  a  profit  sharing  plan.  The 
Plan  covers  104  employees  of  the  Bank. 
As  of  December  31, 1992,  the  Plan  had 
$3,242,765  in  total  assets.  The  Plan 
sponsor  and  Plan  trustee  was  Peoples 
National  Bank  (the  Bank)  incorporated 
in  Pennsylvania  since  1894.  It  is 
represented  that  since  inception  of  the 
Plan,  Plan  trustees  (the  Plan  Trustees) 
have  been  officers  of  the  Bank.  The 
Bank  provided  retail  and  commercial 
services  to  three  towns  in  Lebanon 
County,  Pennsylvania.  On  December  4. 
1992,  the  Bank  became  a  wholly  owned 
subsidiary  of  Meridian  Bank,  a  bank 
holding  company  organized  under  the 
laws  of  the  state  of  Pennsylvania  and 
the  Bank  Holding  Company  Act  of  1956. 
Also,  on  December  4, 1992.  the  Bank 
terminated  the  Plan. 

2.  It  is  represented  that  between 
October.  1975  and  December.  1978.  the 
Plan  Trustees  invested  a  certain  amount 
of  Plan  assets  in  the  Notes  as  part  of  its 
program  of  investment  in  residential 
mortgage  notes.  The  residential 
mortgage  notes  represented  first 
mortgages  on  residential  real  estate.  The 
ratio  of  the  loan  amount  to  the  value  of 
the  collateral  on  these  residential 
mortgage  notes  was  80%  and  the 
borrowers  on  the  residential  mortgage 
notes  were  independent  of  the  Bank.* 


'  The  applicant  bareln  repre*enU  (hat  m  of  May 
29.  1979.  total  Plan  asseU  were  Sl.Ol  1.507.  As  of 
the  same  date,  the  total  oatstacding  balance  on  all 
the  residential  mortgage  note*  purchaaed  by  th« 
Plan  amounted  to  $827,342.29.  and  comprised 
approximalaly  82%  of  the  Plan's  total  assets.  The 
Notes,  also  as  of  May  29, 1979.  had  a  total 
outstanding  balance  of  S98.S85.32  and  comprised 
approximately  9.7%  of  the  Plan's  total  assets. 

The  Department  notes  that  the  general  standards 
of  fiduciary  conduct  under  section  404  of  the  Act 
require  that  a  fiduciary  discharge  bis  duties 
regarding  a  plan  solely  in  the  Interest  of  the  plan's 
participants  and  benefidarie*  and  In  a  prudent 
bahlon.  Specifically,  swnloii  404(aXl)<C)  provide* 
thai  a  fiduciary  shall  diversify  the  InvaMBMnts  of 
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3.  It  is  represented  that  the  terms  of 
the  tifAm  satisfied  the  lending  criteria 
uaed  by  the  Bank  at  that  time,  when 
originating  mortgage  loans  for  its  own 
account  The  loans  represented  by  the 
Notes  were  originally  entered  into 
directly  between  the  Plan  and  the 
borrowers,  who  were  the  Bank's 
customets.  but  who  were  independent 
of  the  Plan  and  the  Bank.  No 
commissions  or  fees  were  paid  by  the 
Plan  to  the  Bank  writh  regard  to  the 
acquisition  or  holding  of  the  Notes  by 
the  Plan,  The  total  original  principal 
amount  on  all  the  Notes  was  $117,500. 
Each  Note  had  an  originai  outstanding 
principal  amount  in  the  range  between 
$17,500  and  $30,000.  As  of  January  27, 
1993,  the  remaining  aggregate  principal 
balance  on  the  Notes  was  $33,671.32.  As 
of  December  31, 1992,  the  percentage  of 
Plan  assets  invested  in  the  Notes  was 
1.06%.  The  Notes  are  equally  amortized 
and  provide  for  monthly  payments  of 
principal  and  interest,  the  Notes  bear 
fixed  interest  rates  of  between  9.5%  and 
10.25%.  and  have  maturity  terms  of 
twenty  years,  and  will  mature  between 
October.  1995  and  December,  1998.  The 
Notes  are  first  mortgage  notes  and  are 
secured  by  single  family  homes,  which 
are  located  in  Cleona,  Pennsylvania, 
Palmira.  Pennsylvania  and  Lebanon, 
Pennsylvania.  At  the  time  the  Notes 
were  originated,  the  ratio  of  the  loan 
amount  of  each  Note  to  the  value  of 
collateral  ranged  between  58%  and 
88%.  It  is  represented  that  one  borrower 
was  considered  in  default  on  several 
occasions  as  his  payments  were  not 
received  within  15  days  of  the  due  date. 
On  each  occasion  he  was  contacted  by 
th«  Bank  and  his  payments  resumed.  As 
his  payments  were  received,  accrued 
interest  was  satisfied  before  any  amount 
was  applied  to  the  principal.  In  no 
indance  was  it  necessary  to  begin 
foreclosure  proceedings. 

4.  The  applicant  represents  that  a 
trust  committee  (the  Trust  Committee), 
which  coosistad  of  the  members  of  the 
Bank's  board  of  directors,  a  senior  Bank 
officer  and  a  trust  officer  of  the  Bank, 
made  the  decisions  regarding  the  Plan's 
investment  in  the  residential  mortgage 
notes  and  in  the  Notes.  The  Trust 
Committee  reviewed  the  Plan's 
investments  on  an  annual  basis,  and  af 
that  time  made  decisions  regarding 
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the  plan  so  m  to  niiiiiBixe  the  rUk  of  large  Iosms, 
unleM  ucdw  tfa«  circum*UDca«  it  U  dearly  pnidant 
not  to  do  ao.  Accordingly,  no  relief  is  provided 
herein  from  any  of  tba  proriaiotM  ol  section  404  by 
virtue  of  tfae  graaliag  of  this  axamptioii. 
Furtkannore.  tint  Departoaaol  expraues  no  opinioo 
tiereiq  whether  the  Plan's  originalioo  and  holding 
of  the  No<««  violated  any  other  provisions  of  part 
4  of  UlJe  I  of  the  Act.  iaclndlng  the  prohibited 
tranaactioo  pnmaiona  of  aectkia  406. 


potential  Plan  investments.  The 
applicant  maintains  that  a  trust  officw 
from  the  Trust  CammittM,  represented 
the  Plan  tt  board  meetings  where  the 
Notes  vnn  reviewed  as  potential 
investments  for  the  Plan.  This  trxiat 
officer  made  the  final  decision  as  to 
whether  a  Note  was  a  proper  investment 
for  the  Plan  based  upon  information 
presented  by  the  mortgage  application 
and  the  appraisal  of  the  underlying  real 
estate. 

5.  The  Bank  serviced  the  Noted  for  the 
Plan,  h  is  represented  that  these  services 
included  receipt  of  monthly  payments, 
and  periodic  inspection  and  valuation 
of  the  underiying  real  estate.  Amounts 
received  from  the  borrowers  were 
immediately  given  by  the  Bank  to  the 
trust  department  to  be  credited  to  the 
Plan.  The  Bank  did  not  charge  any  fees 
for  the  provision  of  these  services. 

6.  As  stated  above,  the  Plan  was 
terminated  by  the  Bank  effective 
December  4, 1992.  As  a  resuh.  the  Bank 
vvTshes  to  Uquidate  the  Plan's  assets  so 
that  distributions  can  be  made  to  the 
participants  and  beneficiaries. ' 
Accordingly,  the  Bank  desires  to 
purchase  the  Notes  from  the  Plan  for  the 
greater  of:  (1)  The  total  outstanding 
principal  balance  plus  any  accrued, 
unpaid  interest  as  of  tfie  date  of  sale;  or 
(2)  the  fair  market  value  of  the  Notes  as 
of  the  date  of  the  sale. 

7.  The  applicant  submitted  an 
appraisal  of  the  fiair  market  value  of  the 
Notes  (the  Appraisal)  prepared  on 
January  27.  1993.  by  Paula  laeger  Hain 
(Ms.  Hain)  for  Baitz,  Kolenda  and 
Associates  Financial  Services  (BKAFS), 
a  private  investment  firm  that 
specializes  in  purchasing  mortgage 
rotes  secured  by  real  estate.  Ms.  Hain  is 
a  Licensed  mortgage  broker  in  the  state 
of  Pennsylvania,  and  she  is  employed 
by  Balustrade  Financial  Services,  Inc. 
(Balustrade),  a  privately  held  Delaware 
based  corporation.  It  is  represented  that 
neither  BKAFS  nor  Balustrade  have  any 
relationship  to  the  Bank  or  the  Plan. 
When  pricing  loans  for  the  secondary 
market.  Ms.  Hain  considers  the 
remaining  term,  the  location,  size  of  the 
portfolio,  cost  to  foreclosure,  loan 
position,  preceding  liens  and  payment 
history.  According  to  Ms.  Hain,  the 
standard  in  the  industiy  is  to  discount 
a  loan  by  30%  when  that  loan  has 
exceeded  75%  of  the  total  number  of 
payments,  even  if  all  othor  factors  are 
perfect.  Location  factors  lower  the  price 
further  and  Lebanon.  Pennsylvania  is 
considered  to  be  a  remote  location  for 
buyers  outside  the  immediate  area.  The 
size  of  the  portfolio  is  negative  because 
the  Notes  involve  a  small  dollar  amount. 
Also,  the  underiying  real  properties  are 
starter  booiea,  and  as  such  are  low  in 


value.  Ms.  Hain  also  represents  that 
with  respect  to  the  Notes  the  foreclosure 
cost  could  exceed  the  loan  amount.  The 
positive  factors  include  good  control  on 
collections,  the  pay  histories  and  the 
loan  to  value  ratios.  The  Notes  are  a 
perfect  investment  when  held  in  a  tax 
deferred  vehicle  such  as  pension  plans, 
however,  the  management  costs  for  so 
few  loans  of  sxich  low  value  would  not 
justify  par  or  near  par  pricing.  On  March 
22. 1993,  in  a  supplementary  statement 
to  the  Appraisal.  Carol  Kolenda, 
contract  buyer  for  BKAFS.  stated  that 
even  though  the  interest  rates  on  the 
Notes  are  somewhat  "above  average"  for 
today's  market,  this  does  not 
significantly  affect  their  value  on  the 
secondary  market  because  the  Notes  are 
self-liquidating  and  are  close  to 
maturity.  Because  of  these  factors,  most 
of  the  monthly  payment  is  applied 
towards  the  principal  portion  of  the 
Notes,  and  a  very  small  portion  of  the 
payment  is  applied  towards  interest. 
Based  on  this  analysis,  Ms.  Hain 
concluded  that  the  Notes  are  safe  loans, 
which  currently  have  very  little  vtlue 
because  the  age  and  amount  of  the  Notes 
serve  to  depreciate  their  value  to 
potential  buyers  in  the  secondary 
market.  In  estimating  fair  market  value 
of  the  Notes,  Ms.  Hain  contacted  five 
potential  buyers  Inside  and  outside 
Pennsylvania.  As  stated  previously,  as 
of  January  27, 1993,  the  remaining 
aggregate  principal  balance  on  the  Notes 
was  $33,671.32.  However,  the  bid  prices 
received  from  these  potential  buyers 
ranged  from  a  low  $24,069.92  to  a  high 
of  $26,095.  Therefore,  Ms.  Hain 
maintains  that  the  most  these  Notes  are 
worth,  based  on  bid  prices  received,  is 
$26,095. 

8.  The  applicant  represents  that  the 
proposed  transaction  is  in  the  interest 
and  protective  of  the  Plan.  If  the 
transaction  is  denied,  the  Plan  may  have 
to  be  frozen  until  1998,  when  the  last 
Note  matures,  and  as  such  would  incur 
administrative  costs,  provider  fees  and 
amendment  preparation  fees  to  maintain 
compliance  with  quahfied  pension  plan 
requirements.  The  alternative  to  fi^ezing 
the  Plan  is  selling  the  Notes  to  a  third 
party.  However,  the  appUcant  represents 
that  because  the  Notes  are  dose  to  their 
maturity  dates  and  have  low  principal 
balances  there  is  no  ready  market  for 
them,  and  a  sale  price  would  in  all 
probability  be  well  below  fair  market 
value.  These  factors  would  resuh  in 
decreased  benefits  for  participants  and 
beneficiaries  upon  distribution.  The 
applicant  maintains  that  the  proposed 
sale  is  administratively  feasible  as  the 
transaction  will  be  a  one-time  cash  sale. 
The  transaction  is  protective  and  in  the 
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interest  of  the  Plan  because  the  Plan 
will  pay  no  fees  in  connection  with  the 
sale  and  will  receive  the  greater  of:  (1) 
The  fair  market  value  of  ^e  Notes  on 
the  date  of  the  sale;  or  (2)  the 
outstanding  principal  balance  on  the 
Notes  plus  accrued,  but  unpaid  interest 
on  the  date  of  the  sale.  The  proposed 
sale  will  enable  timely  distributions  to 
participants  and  beneficiaries  upon 
termination  of  the  Plan. 

9.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
G}de  because: 

(a)  The  Plan  will  receive  the  greater 
of:  (1)  The  outstanding  principal 
balance  plus  any  accrued,  unpaid 
interest  on  the  Notes  as  of  the  date  of 
the  sale;  or  (2)  fair  market  value  of  the 
Notes  as  of  the  date  of  sale; 

(b)  The  proposed  sale  will  be  a  one- 
time cash  transaction;  and 

(c)  The  Plan  will  pay  no  costs  or 
commissions  as  a  result  of  this 
transaction. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

The  Stewart  Company  Defined  Benefit 
Pension  Plan  and  Trust,  Located  in 
Torrance,  CA 

(Application  No.  D-92901 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  resulting  from  the 
application  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  loan  (the 
Loan)  of  $219,000  by  the  Stewart 
Company  Defined  BeneHt  Pension  Plan 
k  Trust  (the  Plan)  to  the  Stewart  Family 
Trust  (the  Trust),  a  party  in  interest  with 
respect  to  the  Plan,  provided:  (a)  The 
terms  of  the  Loan  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transaction  between 
unrelated  parties;  (b)  an  independent 
fiduciary  has  determined  that  the 
proposed  Ldan  is  in  the  best  interests  of 
the  Plan  and  represents  that  he  will 
monitor  the  terms  and  conditions  of  the 
Loan  and  the  terms  of  the  exemption 
throughout  its  duration;  (c)  the  Loan  is 
secured  by  a  first  mortgage  on  real 


property  having  a  fair  market  value  not 
less  than  150%  of  the  principal  amount 
of  the  Loan  throughout  its  duration;  (d) 
the  fair  market  value  of  the  collateral 
has  been  determined  by  a  qualified, 
independent  appraiser;  (e)  the  Loan 
does  not  exceed  25%  of  the  assets  of  the 
Plan  for  the  duration  of  the  Loan;  and 
(f)  the  principal  amount  of  the  Loan 
does  not  exceed  $219,000. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  17  participants  which  is  sponsored 
by  the  Stewart  Company  (the  Employer), 
a  manufacturer's  representative  with 
respect  to  various  automotive  products, 
located  in  Torrance,  California.  As  of 
January  1, 1992,  the  Plan  had  total 
assets  of  $1,816,337. 

2.  The  applicant  represents  that  the 
Trust  is  a  grantor  trust  under  section 
671  of  the  Code.  The  Trust  is  the  sole 
shareholder  of  the  Employer.  Robert 
DeWaine  Stewart  (Mr.  Stewart)  and 
Elizabeth  Aime  Stewart,  husband  and 
wife,  are  the  grantors  and  the  primary 
beneficiaries  of  the  Trust.  The  Plan  has 
two  trustees:  Mr.  Stewart  is  a  director 
and  Chairman  of  the  Board;  and  Thomas 
E.  Solomon  is  the  president  of  the 
Employer.  The  applicant  represents  that 
the  proceeds  of  the  Loan  will  be  used 
for  personal  investments 

3.  The  proposed  Loan  will  be  in  the 
form  of  a  promissory  note  between  the 
Plan  and  the  Trust.  The  level  monthly 
payments  under  the  note  include 
interest  at  a  rate  often  percent  (10%) 
compounded  per  annum  and  principal 
amortized  over  a  fifteen  year  period, 
with  a  fifteen  year  maturity.  The  Loan 
of  $219,000  will  be  secured  by  a  first 
mortgage  on  real  property  (the  Property) 
which  consists  of  an  industrial  building 
used  as  office  space,  located  at  3415 
Fujita  Street  in  Torrance,  CaUfomia.  The 
applicant  represents  that  the  Property  is 
leased  to  the  Employer  by  the  Trust. 

4.  Steven ).  Decker  an  independent, 
MAI  appraiser  has  determined  by 
applying  the  sales  comparison  approach 
that  the  fair  market  value  of  the  Property 
is  $480,000  as  of  May  5, 1992.  Mr. 
Decker  represents  that  he  receives  less 
than  1%  of  his  income  from  the 
Employer  and/or  the  parties  to  the  Loan. 

5.  Michael  Murray  (Mr.  Murray)  has 
agreed  to  serve  as  an  independent 
fiduciary  of  the  Plan  with  regard  to  the 
Loan.  Mr.  Murray  has  been  a  retirement 
plan  administrator  since  1972  and 
represents  that  he  has  been  fully  briefed 
by  legal  counsel  on  his  responsibilities 
under  ERISA.  In  addition,  Mr.  Murray 
states  that,  as  an  independent  fiduciary 
for  the  Plan,  he  will  monitor  the  terms 
and  conditions  of  the  Loan  and  the 
terms  of  the  exemption  throughout  its 


duration.  Mr.  Murray  states  that  be  is 
totally  independent  of.  and  receives  no 
income  from  any  of  the  parties  involved 
in  the  transaction. 

Mr.  Murray  has  determined  that  the 
Plan  should  enter  into  the  loan  because: 
The  interest  rate  of  10%  per  annum  to 
be  paid  to  the  Plan  iinder  the  Loan  is 
100  basis  points  above  the  rate  which 
two  local  banks  which  he  consulted 
would  require  under  similar 
circumstances;  a  fifteen  year  term  is  an 
appropriate  time  period  for  the  Loan; 
and  the  ratio  of  the  value  of  the  security 
to  the  amount  of  the  Loan  exceeds  150% 
and  will  continue  to  do  so  throughout 
the  duration  of  the  Loan.  Mr.  Murray 
also  represents  that  he  will  monitor  and 
enforce  the  terms  and  conditions  of  the 
Loan  and  the  terms  of  the  exemption 
throughout  its  duration. 

6.  In  summary,  the  applicant 
represents  that  the  Loan  satisfies  the 
criteria  of  section  408(a)  of  the  Act 
because:  (a)  The  terms  of  the  Loan  are 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  between  uru'elated  parties; 
(b)  an  independent  fiduciary  has 
determined  that  the  proposed  Loan  is  in 
the  best  interests  of  ue  Plan  and 
represents  that  he  will  monitor  the 
terms  and  conditions  of  the  Loan  and 
the  terms  of  the  exemption  throughout 
its  duration;  (c)  the  Loan  will  be  secured 
by  real  property  having  a  fair  market 
value  not  less  than  150%  of  the 
principal  amount  of  the  Loan;  (d)  the 
fair  market  value  of  the  collateral  has 
been  determined  by  a  qualified, 
independent  appraiser;  and  (e)  the 
principal  amount  of  the  Loan 
throughout  its  duration  will  not  exceed 
25%  of  the  Plan's  assets. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Berger  of  the  Department, 
telephone  (202)  219-8971.  (Hiis  is  not 
a  toll-free  number.) 

Spaulding  Associates,  Inc.  (Spaulding), 
the  Bricklayers  Local  No.  39  Pension 
Plan  (the  Pension  Plan),  the  Bricklayers 
Local  No.  39  Health  and  Welfare  Plan 
(the  Health  and  Welfare  Plan)  and  the 
Bricklayers  Local  No.  39  Annuity  Plan 
(the  Annuity  Plan;  Collectiveiy.  the 
Plans).  Located  in  Boston,  MA 

(Application  Nos.  D-MOl.  I>-9352,  L-9353 
and  0-9354,  respectively) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
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restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  past  leasing  of  certain  office 
space  in  a  building  (the  Building) 
owned  by  the  Pension  Plan  to 
Spaulding.  a  party  in  interest  with 
respect  to  the  Pension  Plan;  and  (2)  the 
proposed  leasing  of  new  office  space  in 
the  Building  by  the  Pension  Plan  to 
Spaulding. 

In  addition,  the  restrictions  of 
secUons  406(a).  406  (bKl)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  leasing  of  office  space 
by  the  Pension  Plan  to  the  Bricklayers 
Local  No.  39  (the  Union). 

Further,  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  leasing  of  office  space  in 
the  Building  by  the  Pension  Plan  to  the 
Health  and  WelfJare  Plan  and  the 
Annuity  Plan. 

This  proposed  exemption  is 
conditioned  on  the  following 
requirements:  (1)  The  terms  of  all  such 
lea&iag  arrangements  have  been,  and 
will  remain,  at  least  as  favorable  to  the 
Plans  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party:  (2)  Mr.  Norman  A.  Bergeron,  an 
independent  fiduciary  who  has 
approved  of  the  leasing  anrangements, 
agrees  to  monitor  all  prospective  leases  - 
on  behalf  of  the  Pension  Plan  as  well  as 
the  tar ms  and  the  conditions  of  the 
transactions  and  the  exemption  at  all 
times;  (3)  the  rental  charged  by  the 
Pension  Plan  under  each  lease  is  based 
upon  the  fair  market  rental  value  of  the 
premises  as  determined  by  an 
independent  appraiser;  (4)  the  Building 
is  revalued  annually  by  an  independent 
fippraiser  who  has  been  selected  by  Mr. 
Bergeron;  (5)  if  appropriate,  Mr. 
Btifgeron  makac  adjustments  to  the 
rentals  charged  for  the  office  space 
based  upon  the  annual  appraisals  of  the 
Building;  and  (6)  witliin  90  days  of  the 
publicatioo  in  the  Federal  Register  of 
the  grant  of  this  notice  of  proposed 
exemption,  Spaulding  and  the  Union 
will  file  Forms  5330  with  the  Internal 
Revenue  Service  (the  Sovice)  and  pay 
all  applicable  excise  taxes  that  are  due 
by  reason  of  their  past  leasing 
arrangements  with  the  Pension  Plan. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  December 
28, 1989  with  respect  to  the  leasing 
arrangement  between  the  Pension  Plan 
and  Spaulding.  The  proposed 
«xemption  will  be  effective  as  of  the 


date  of  the  grant  of  the  exemption  with 
respect  to  all  other  leasing 
arrangements. 

Summary  of  Fecto  aad  RapreMiitations 

1.  The  Plans  are  muhiemployer,  Taft- 
Hartley  plans  that  have  been  established 
and  maintained  in  accordance  with 
section  302(c)(5)  of  the  Labor 
Management  Relations  Act  of  1947.  as 
amended.  The  Plans  are  jointly- 
administered  by  fire  trustees  (the 
Trustees)  two  of  whom  have  been 
appointed  by  employers  cimtributing  to 
the  Plans  and  three  of  whom  have  bwn 
designated  by  the  Union.  The  Trustees 
make  investntent  dedotons  for  the 
Plans. 

2.  Although  the  Plans  have  many 
common  participants,  they  ore  not 
parties  in  interest  ¥rith  respect  to  each 
other  within  the  meaning  of  section 
3(14)  of  the  Act.  The  Plans  cover 
bricklayers  and  other  employees  in  the 
geographic  jurisdictions  of  eastern 
Massachusetts,  New  Bedford  and  Fall 
River.  The  partidpanl  breakdown  and 
asset  balances  for  the  Plans  as  of  June 
30,  1991  are  as  follows: 


Plan 

No.  par- 
MapantB 

Total  assets 

Pension  Plan  „„ 

Annuity  Ran 

Health  and  Wet- 
fare  Plan  

264 

628 

167 

$4,651,256 
1,734.972 

430,658 

3.  In  September  1989.  the  Pension 
Plan  entered  into  a  purchase  and  sale 
agreement  with  an  unrelated  party,  the 
Local  223  IBEW  Building  Corporation 
(the  Building  Corporation)  of  Brockton. 
Massachusetts  in  order  to  acquire 
certain  improved  real  property  which  it 
had  previously  leased  from  the  Building 
Corporation.  The  Building  is  located  at 
384  Aaishnet  Avenue.  New  Bedford. 
Massachusetts.  It  consists  of  a  three 
story  brick  frame  structure  containing 
14,094  square  feet  of  space  and  the  land 
situated  Uxereon.  The  Building  is 
approximately  100  years  old.  lacks 
elevator  service  and  has  no  central  air 
conditioning  or  on-site  parking. 

For  purposes  of  placing  the  Building 
on  the  market,  the  Building  Corporation 
obtained  a  written  appraisal  from  Mr. 
Owen  W.  Haiieen.  an  independent  real 
estate  appraiser  affiliated  with  Heleen 
Realty  of  New  Bedford.  Massachusetts. 
On  March  21  1989,  Mr.  Heleen  placed 
the  fair  market  value  of  the  building  at 
$369,000. 

After  some  negotiation  between  the 
parties,  the  agreed  upon  purchase  price 
for  the  Building  was  established  at 
$350,000.  Od  November  30, 1989,  the 
Pension  Plan  made  a  lump  sum  cash 


payment  of  $350,000  to  the  Building 
Corporation.* 

4.  At  the  time  the  Pension  Plan 
acquired  the  Building,  it  %va8  occupied 
by  several  former  lessees  of  the  Building 
Corporation.  Some  of  these  lessees 
continue  to  occupy  space  in  the 
Building  which  is  still  not  fully  leased. 
Those  lessees  that  are  affiliated  with  the 
Pension  Plan  are  identified  as  ibUov^: 

a.  Spaulding,  provides  actuarial 
services  to  the  Pension  Plan  and, 
therefore,  is  a  party  in  interest  with 
respect  to  such  Plan.*  Under  the 
provisions  of  a  written  lease.  Spaulding 
leases  approximately  965  square  feet  of 
space  on  the  second  floor  of  the 
Building  for  a  monthly  rental  of  $650 
plus  electricity.  The  lease  may  be 
renewed  for  an  additional  five  year  term 
and  it  provides  for  rental  adjustments  to 
the  prevailing  fair  market  value  as 
determined  by  a  three-member 
independent  appraiser  panel.  In 
addition,  the  lease  permits  Spaulding  to 
acquire  additional  space  in  the 
Building. 

b.  The  Pension  Plan,  the  Health  and 
Welfare  Plan,  the  Annuity  Plan  and  the 
Union  share  661  square  foet  of  office 
space  in  a  suite  located  on  the  second 
fioor  of  the  Building  as  tenants-at-will 
pursuant  to  an  oral  lease.  Although  the 
office  space  is  critical  to  the  operation 
of  each  of  the  parties,  none  of  the 
lessees  require  an  office  on  a  full-time 
basis.  The  lessees  pay  the  Pension  Plan 
a  total  monthly  rental  of  $500  including 
utilities.  Of  the  total  monthly  rental,  the 
Pension  Plan  is  responsible  for  $100  of 
the  132  square  feet  of  office  space;  the 
Health  and  Welfare  Plan  pays  $175  for 
232  square  feet  of  office  space:  the 
Annuity  Plan  pays  $100  to  132  square 
feet  of  office  space:  and  the  Union  pays 
$125  for  165  square  feet  of  office  space 

5.  The  applicant  represent  that  tne 
rentals  paid  by  each  lessee  have  been 
based  upon  independent  appraisals 
occurring  in  1989.  In  this  regard,  on 
December  28. 1989.  Ms.  Jeanne  Vulgaris, 
an  independent  appraiser  associated 
with  JCV  Management  Company,  a  real 
estate  property  management  firm 
located  in  New  Bedford.  Massachusetts, 
placed  the  yearly  fair  market  rental 


'  In  this  proposed  exemptioa.  lh«  Dvpartmenl 
exprwset  no  opinion  hefein  on  wtietiier  th« 
acquisitioa  olthu  Building  by  lh«  Paosion  PUd  or 
the  amount  it  paid  to  the  Building  Corporation 
violated  any  of  the  proviiioiu  of  part  4  of  title  I  of 
the  Act 

'The  applicants  ntpresen'  that  the  provision  of 
acluahal  services  by  Spaulding  to  tiie  Panuon  Plan 
U  fUtutorily  exampt  uxidet  section  40a(bK2J  of  the 
Act.  The  Department  expresses  no  opijiioa  in  lliis 
proposed  exemption  on  whether  the  provision  of 
such  services  utisno*  the  terms  and  conditions  of 
section  408(bK2)  of  the  Act  and  is.  thus.  sUtutorlly 
exempt. 
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value  of  habitable  space  in  the  Building 
at  $7.00  to  $7.50  per  net  square  foot 
without  utilities.  Ms.  Vulgaris  also 
recommended  that  annual  rents  that 
included  heat  and  electricity  be 
increased  by  approximately  $1.50  per 
square  foot  to  $8.50  or  $9.00  per  square 
foot. 

The  rentals  paid  by  Spaulding,  the 
Plans  and  the  Union  were  higher  than 
the  appraised  values  as  determined  by 
Ms.  Vulgaris.  Such  rentals  were  as 
follows: 


Lessee 

Amount 

ol 
space 

J. 

Vulgaris 
FMV 

Actual 
rent 
paid 

leased 

rent 

Spaulding  

965  sq. 

$7.00- 

$8.08 

ft.. 

$7.50 

per 

per 

sq. 

sq.ft. 

ft. 

Plans  and 

661  sq. 

$8.50- 

$9.08 

Union. 

ft.. 

$9.00 

per 

per 

sq. 

sq-ft. 

ft. 

6.  Because  of  the  party  in  interest 
relationships  and  the  past  leasing 
arrangements  between  the  Pension  Plan 
and  Spaulding  and  the  Pension  Plan 
and  the  Union,  the  applicants  are  aware 
of  the  fact  that  prohibited  tran,sactions 
have  occurred  in  violation  of  the  Act. 
Accordingly,  the  applicants  represent 
that  Spaulding  and  the  Union  will  file 
Forms  5330  with  the  Service  and  pay  all 
applicable  excise  taxes  that  are 
associated  therewith  within  90  days  of 
the  publication  in  the  Federal  Register 
of  the  notice  granting  this  proposed 
exemption.  In  the  case  of  the  Spaulding 
transactions,  the  excise  taxes  will  accrue 
for  the  period  between  December  1  and 
December  28, 1989.  In  the  case  of  the 
Union  transactions,  excise  taxes  will 
accrue  from  December  1, 1989  until  the 
date  the  exemption  is  granted. 

The  applicants  have  requested 
exemptive  relief  with  resp>ect  to  the  past 
leasing  of  the  existing  office  space  in  the 
Building  by  the  Pension  Plan  to 
Spaulding*  as  well  as  for  the 
prospective  leasing  of  additional  office 
space  in  the  Building  by  the  Pension 
Plan  to  Spaulding.  In  addition,  the 
applicants  request  prospective 
exemptive  relief  for  the  sharing  of  office 
space  by  the  Pension  Plan  with  the 


Health  and  Welfare  Plan,  the  Annuity 
Plan  and  the  Union.' 

7.  Because  Spaulding  has  grovra  and 
needs  to  occupy  additional  office  space 
in  the  Building,  it  is  proposed  that 
Spaulding  vacate  the  second  floor  space 
that  it  currently  leases  bom  the  Pension 
Plan  and  relocate  to  the  third  floor  of 
the  Building  where  it  will  occupy  1,459 
square  ket  of  space.  Following  its  move, 
Spaulding  will  enter  into  a  new  written 
lease  with  the  Pension  Plan.  The  lease 
will  require  that  Sf>aulding  pay  a 
monthly  rental  of  $750  over  a  five  year 
term.  In  addition,  Spaulding  will  be 
responsible  for  paying  for  electricity 
provided  to  the  office  space  leased.  The 
lease  will  be  subject  to  annual  fair 
market  rental  adjustments,  as  described 
below  in  Representation  10.  and  it  may 
be  extended  for  an  additional  five  year 
term.  The  lease  may  also  be  terminated 
by  Spaulding  provided  it  gives  six 
month's  advance  written  notice  of  its 
intent  to  terminate  to  the  Pension  Plan. 

8.  With  respect  to  the  shared  office 
space,  the  Pension  Plan,  as  lessor, 
proposes  to  enter  into  a  written  lease 
with  the  Annuity  Plan,  the  Health  and 
Welfare  Plan  and  the  Union  for  a  five 
year  term.  The  lease  contains  no 
renewal  provisions  and  it  provides  for  a 
monthly  rental  of  $500  wbdch  is 
inclusive  of  utilities.  The  lease  will  also 
be  subject  to  annual  fair  market  value 
adjustments  to  rent  as  described  herein 
in  Representation  10. 

In  addition,  the  lease  will  require  that 
the  Pension  Plan  pay  for  all  utilities  as 
they  come  due  from  the  rental  proceeds 
it  receives  from  the  other  lessees.  If  in 
any  tax  year  the  real  estate  taxes  on  the 
Building  are  in  excess  of  the  real  estate 
taxes  for  the  prior  fiscal  year,  the  lessees 
will  be  required  to  pay  the  Pension  Plan 
additional  rent  based  upon  their  pro  rata 
share  of  the  increase.  Further,  if  either 
the  Pension  Plan  or  the  lessees  cease  to 
exist,  the  lease  may  be  terminated  upon 
90  days'  advance  notice. 

9.  The  fair  market  rental  value  of  the 
office  space  in  the  Building  that  will  be 
occupied  by  Spaulding  or  is  presently 
occupied  by  the  Plans  and  the  Union, 
has  been  determined  by  independent 
appraisers.  In  an  appraisal  report  dated 
May  12, 1992.  Mrs.  Garrie  A.  Levine, 
CREA,  GRI,  an  independent  appraiser 
associated  with  RE/MAX  Unlimited  of 
North  Dartmouth,  Massachusetts  placed 
the  fair  market  value  of  the  Building  at 


*The  applicanu  sxploin  thai  December  1989  was 
the  Tirst  month  the  Pension  Plan  actually  began 
leasing  office  space  to  the  lessees.  However, 
because  Ms.  Vulgaris'  appraisal  report  is  dated 
December  28,  1969.  the  Department  has  determined 
to  make  this  the  effective  d^te  of  proposed 
exemption  as  it  applies  to  the  past  lease 
arrangement  between  the  Pension  Plan  and 
Spaulding. 


'The  Department  Is  not  providing  retroactive 
exemptive  relief  herein  with  respect  to  the  Pension 
Plan's  leasing  arrangements  with  the  Health  and 
Welfare  Plan  and  the  Annuity  Plan.  The 
Department  notes  that  because  the  Plans  are  not 
disqualified  persons  with  respect  to  each  other, 
there  is  no  excise  tax  owing  under  section  4975  of 
the  Code. 


$290,000  and  the  annual  fair  market 
rental  value  of  the  third  floor  space  that 
will  be  occupied  by  Spaulding  at  $5.00 
to  $6.00  per  square  foot.  Mrs.  Levine 
also  concluded  that  the  $750  per  month 
rental  amount  that  will  be  charged 
Spaulding  under  its  new  lease  with  the 
Pension  Plan  is  above  fair  market  value. 

In  an  appraisal  report  dated  August 
19, 1992.  Ms.  Vulgaris  placed  the  fair 
market  rental  value  of  the  office  space 
that  is  cturently  occupied  by  the  Plans 
and  the  Union  at  $500  per  month 
inclusive  of  utilities  as  of  August  1, 
1992. 

10.  The  applicants  represent  that  Mr. 
Bergeron,  who  will  serve  on  behalf  of 
the  Pension  Plan  as  the  independent 
fiduciary  with  respect  to  the  lease 
transactions,  will  nave  the  Building 
reappraised  annually  by  an  independent 
appraiser  he  has  selected.  Based  upon 
these  annual  appraisals,  Mr.  Bergeron 
will  adjust  the  rental  amounts  for  such 
space  if  necessary.  The  purposes  of  the 
annual  appraisals  are  to  ensure  that  (1) 
the  space  occupied  by  Spaulding,  the 
Plans  and  the  Union  reflects  fair  market 
rental  value  and  (2)  the  allocation  of 
rent  for  the  shared  office  space  is  fair. 

If,  as  the  result  of  an  annual  appraisal, 
the  fair  market  rental  value  of  the  office 
space  declines  in  value  from  the  prior 
rental  year,  the  Union  and  Spaulding 
will  be  required  to  pay  the  Pension  Plan 
the  same  rental  both  parties  paid  the 
Pension  Plan  during  the  previous  year. 
The  lessee  Plans,  however,  will  not  be 
affected  by  this  "floor"  requirement. 

11.  Mr.  Bergeron  is  a  commercial/ 
industrial  real  estate  broker  from  New 
Bedford,  Massachusetts  having  over 
twenty  years  of  experience  in  sales, 
marketing  and  economic  development. 
He  states  that  he  is  not  related  to  any  of 
parties  involved  in  the  proposed 
transactions  or  to  any  of  their 
principals,  nor  does  ne  have  any 
business  dealings  with  any  of  them.  Mr. 
Bergeron  represents  that  he  has 
consulted  with  counsel  experienced 
with  the  Act  regarding  the  duties, 
responsibilities  and  liabilities  involved 
in  being  an  independent  fiduciary.  In 
this  regard,  he  represents  that  be 
understands  and  acknowledges  his 
duties,  responsibilities  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
proposed  lease  transactions. 

Mr.  Bergeron  represents  that  he  has 
reviewed  the  terms  of  the  leasing 
arrangements  between  the  Pension  Plan, 
the  Ajinuity  Plan,  the  Health  and 
Welfare  Plan,  the  Union  and  Spaulding, 
and  he  has  concluded  that  these  leasing 
arrangements  are  fair  to  the  Pension 
Plan.  In  addition,  Mr.  Bergeron  states 
that  the  terms  and  conditions  of  these 
leases  are  acceptable  and  compare 
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favorably  to  leases  in  the  New  Bedford 
area.  To  support  his  opinion.  Mr. 
Bergeron  represents  that  he  has 
considered  the  current  economic 
climate,  comparable  rents  in  the  area, 
vacancy  rates  and  property  amenities. 

Mr.  Bergeron  also  believes  the  leasing 
arrangements  are  in  the  best  interest  of 
the  Pension  Plan  and  its  participants 
and  beneficiaries.  He  notes  that  the 
Pension  Plan  will  continue  receiving 
market  rate  rents  on  a  regular  and  a 
timely  basis  and  that  it  will  not  be  able 
to  obtain  more  income  from  other 
independent  tenants.  He  also  notes  that 
in  light  of  the  current  economic 
downturn  in  the  New  Bedford  area  and 
the  resultant  vacancies  in  commercial 
real  estate,  the  disruption  of  the  leasing 
arrangements  could  result  in  vacancies 
and  a  reduction  in  income  to  the 
Pension  Plan. 

Mr.  Bei^eron  also  represents  that  he- 
has  examined  the  current  financial 
statements  and  portfolio  for  the  Pension 
Plan.  Based  upon  such  review,  he  states 
that  the  lease  transactions  ere  consistent 
with  the  Pension  Plan's  diversification 
and  liquidity  requirements. 

As  for  the  creditworthiness  of  the 
lessees,  Mr.  Bergeron  represents  that  he 
has  reviewed  the  most  recent  financial 
statements  for  Spaulding,  the  Health 
and  Welfare  Plan,  the  Annuity  Plan  and 
the  Union.  He  believes  these  lessees  are 
creditworthy  for  the  purposes  of  the 
lease  transactions  contemplated  herein. 

Besides  the  duties  described  above, 
Mr.  Bergeron  will  (a)  oversee  the 
collection  of  rent,  (b)  determine  whether 
it  is  appropriate  to  renew  or  continue  a 
leasing  arrangement,  including  any 
extension  of  the  Spaulding  lease,  and  (c) 
take  all  actions  that  are  necessary  and 
proper  to  enforce  the  rights  of  the 
Pension  Plan  and  protect  the 
participants  and  beneficiaries  of  such 
Plan. 

12.  In  addition  to  Mr.  Bergeron's 
review  of  the  transactions,  the  Trustees, 
who  are  also  the  trustees  and  the 
fiduciaries  of  the  Annuity  Plan  and  the 
Health  and  Welfare  Plan,  represent  that 
they  have  reviewed  the  investment 
nepds  of  each  of  the  related  Plans,  the 
terms  and  conditions  of  the  lease, 
including  the  initial  rental  rate  and  the 
subsequent  appraisals  by  Ms.  Vulgaris. 
Based  upon  their  consideration  of  such 
matters,  the  Trustees  believe  the  lease 
will  be  in  the  best  interest  of  the 
Annuity  Plan  and  the  Health  and 
Welfare  Plan.  The  Trustees  also  believe 
that  the  amount  of  space  leased  by  the 
Annuity  Plan  and  the  Health  and 
Welfare  Plan  is  appropriate  and 
necessary  for  the  needs  of  these  Plans. 

13.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 


the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  Mr.  Bergeron,  the  independent 
fiduciary,  believes  the  lease 
arrangements  are  in  the  best  interest  of 
the  Pension  Plan  and  its  participants 
and  beneficiaries;  (b)  Mr.  Bergeron  will 
monitor  the  leasing  arrangements  on 
behalf  of  the  Pension  Plan  as  well  as  the 
terms  and  conditions  of  the  transactions 
and  the  exemption  at  all  times;  (c)  the 
rental  charged  by  the  Pension  Plan 
under  each  lease  will  be  based  upon  the 
fair  market  rental  value  of  the  premises 
occupied  as  determined  by  an 
independent  appraiser;  (d)  the  Building 
will  be  revalued  annually  by  an 
independent  appraiser  who  has  been 
selected  by  Mr.  Bergeron;  (e)  Mr. 
Bergeron  will  make  appropriate 
adjustments  to  the  rentals  charged  for 
the  office  space  leased;  (f)  the  Trustees 
believe  the  lease  will  be  in  the  best 
interest  of  the  Annuity  Plan  and  the 
Health  and  Welfare  Plan;  and  (g)  within 
90  days  of  the  publication  in  the 
Federal  Register  of  the  grant  of  this 
notice  of  proposed  exemption, 
Spaulding  and  the  Union  will  file  Forms 
5330  with  the  Service  and  pay  all 
applicable  excise  taxes  that  are  due  by 
reason  of  their  past  leasing 
arrangements  with  the  Pension  Plan. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  all  interested 
persons  within  5  days  of  the  publication 
of  the  notice  of  proposed  exemption  in 
the  Federal  Reg^er.  The  notice  will 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  it  will  be  provided  to  all 
participants  in  the  Plans  by  first  class 
mail.  "The  notice  will  inform  interested 
persons  of  their  right  to  comment  on 
and/or  to  request  a  hearing  with  respect 
to  the  proposed  exemption.  Written 
comments  and  requests  for  a  public 
hearing  are  due  within  35  days  of  the 
publication  of  the  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  21&-«881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 


not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(e)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  epphcation  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  11th  day  of 
May,  1993. 

Ivan  Strufvld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 

(PR  Doc.  93-11514  Filed  5-13-93;  8:45  am) 
HLUNQ  COOC  4C10-3»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-040] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTKM:  Notice  of  agency  report  forms 
under  0MB  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US  C. 
chapter  35).  agencies  are  required  to 
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submit  proposed  infonnation  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Prelect. 

DATES:  Conmients  ore  requested  by  June 
14, 1993.  If  you  anticipate  commenting 
on  a  form  but  find  that  time  to  prepare 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  OMB  Paperwork  Reduction  Project 
and  the  Agency  Clearance  Officer  of 
your  intent  as  early  as  possible. 

ADDRESSES:  Mr.  D.  J.  Andreotta,  NASA 
Agency  Clearance  Officer,  Code  JTD, 
NASA  Headquarters.  Washington,  IXI 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0042).  Washington,  DC  20503. 

FOR  FURTHER  iNFORMATKM  CONTACT: 

Shirley  C.  Feigare.  NASA  Re{>or(s 
Officer.  (202)  358-1374. 

Reports 

Title:  Information  Collection  from  the 
Public  in  Support  of  the  NASA 
Acquisition  Process 

OMB  Number.  2700-0042 

Type  of  Request:  Extension 

Frequency  of  Report:  As  required 

Type  of  Respondent:  Individuals  or 
households,  state  or  local 
governments,  businesses  or  other  for- 
profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Number  of  Respondents:  169.316 

Responses  per  Respondent  2 

Annual  Responses:  338,632 

Hours  per  Response:  32 

Annual  Burden  Hours:  10,836,224 

Abstract-Need/Uses:  Information 
collection  is  required  to  evaluate  bids 
and  proposals  from  offerors  in  order 
to  award  contracts  for  required  goods 
and  services  in  support  of  NASA's 
mission.  It  also  includes  reporting 
requirements  under  NASA  contracts. 

Dated:  May  6, 1993. 
Doaald  |.  AadrMtta, 
IBM  Policy  and  Acquisition  Mcnagement 
Office. 

|FR  Doc.  93-11430  Piled  5-13-93;  8:45  am) 
HLUNa  COM  nio-«i-a 


[Notkw  93-039] 

Advlaory  Committee  on  ttte  Redeelgn 
of  the  Space  Station;  Meeting 

AQENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMyARV:  In  accordaDca  with  the 
Federal  Advisory  Committee  Act,  Publk 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Advisory  Committee  on  the  Redesign  of 
the  Space  Station  (hereinafter  referred  to 
as  the  "Advisory  Committee"). 
DATES:  June  7, 1993. 0:30  a.m.  to  5  p.m. 
ADDRESSES:  Stouffer  Concourse  Hotel, 
Admiralty  Ballroom,  2399  Jefferson 
Davis  Hi^way,  Ariington,  VA  22202. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  John  J.  McCarthy,  Code  RJ,  National 
Aeronautics  and  Space  Administration, 
Washington.  IX:  20546,  202/358-4599. 
SUPPI^MENTARY  MFORMATKM:  The 
meeting  will  be  open  to  the  public  on 
June  7  up  to  the  seating  capacity  of  the 
room,  wnich  is  approximately  425 
persons  including  Advisory  Committee 
members  and  other  participants.  The 
agenda  for  the  meeting  is  as  follows: 

—Final  Report  of  the  NASA  Space 
Station  Redesign  Team 

— Briefings  as  Appropriate. 

It  is  imperative  that  tne  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants,  and  in  order  for  the 
Committee  to  complete  its  report  in 
June. 

Dated:  May  7. 1993. 
Timethy  M.  SuUhraa. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc  93-11429  Piled  S-13-93;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Tranafer  of 
Recorda 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  transfer  of  records 
subject  to  the  Privacy  Act  to  the 
National  Archives. 

SUMMARY:  Records  retrievable  by 
personal  identifiers  which  are 
transferred  to  the  National  Archives  of 
the  United  States  are  exempt  from  most 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a}  except  for  publication  of  a 
notice  In  the  Federal  Register.  NARA 


publishes  a  nodca  of  the  records  newly 
transfarred  to  the  Naticmal  Archives  of 
the  United  States  which  were 
maintained  by  tha  originating  agency  as 
a  system  of  records  subject  to  the 
Privacy  Act. 

FOR  FURTHER  WFORMATION  CONTACT:  Dr. 
Michael  Kurtz,  Acting  Assistant 
Archivist  for  the  National  Archives,  on 
(202)  501-5300. 

SUPPLEMENTARY  MFORMATION:  fal 
accordance  with  section  (IHl)(3)  of  the 
Privacy  Act.  archival  records  transferred 
frtim  executive  branch  agencies  to  the 
National  Archives  of  the  United  States 
are  not  subject  to  the  provisions  of  the 
Act  relating  to  access,  disclostire,  and 
amendment.  The  Privacy  Act  does 
require  that  a  notice  appear  in  the 
Federal  Register  when  executive  branch 
systems  of  records  retrievable  by 
personal  identifiers  are  transferred  to 
the  Nati(nial  Archives  of  the  United 
States.  After  transfer  of  records 
retrievable  by  personal  identifiers  to  the 
National  Archives  of  the  United  States. 
NARA  does  not  maintain  these  records 
as  a  separate  system  of  records.  NARA 
will  attempt  to  locate  s{>ecific  records 
about  an  individual  in  any  system  of 
records  described  in  a  Privacy  Act 
Notice  as  being  part  of  the  National 
Archives  of  the  United  States. 
Furthermore,  records  in  the  National 
Archives  of  the  United  States  may  not 
be  amended,  and  NARA  will  not 
consider  any  requests  for  amendment. 

Archival  records  maintained  by 
NARA  are  arranged  by  Record  Group 
depending  on  the  agency  of  origin. 
Within  each  Record  Group,  the  records 
are  arranged  by  series,  thereunder 
generally  by  filing  unit,  and  thereunder 
by  docimient  or  groups  of  documents. 
The  arrangement  at  the  series  level  or 
below  is  generally  the  one  used  by  the 
originating  agency.  Usually,  a  system  of 
records  corresponds  to  a  series. 

In  this  notice,  each  system  is 
identified  by  the  system  name  used  by 
the  executive  branch  agei>cy  that 
accumulated  the  records.  That  system 
name  is  followed  by  information  in 
parentheses  about  the  National  Archives 
Record  Group  to  which  records  in  the 
system  have  been  allocated.  In  the 
section  of  the  notice  covering  categories 
of  records  in  the  system,  the  sjpecific 
segment  of  the  system  transferred  to  the 
National  Archives  is  identified  by  the 
accession  number  assigned  to  the 
system  segment  when  it  was  transferred 
to  the  National  Archives  and  the  series 
title  associated  with  the  system  in  the 
National  Archives. 

The  following  systems  of  records,  or 
parts  thereof,  retrievable  by  personal 
identifiers  have  been  transferred  to  the 
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National  Archives  since  the  last  notice 
published  at  57  FR  10926  (March  31. 
1992): 

1.  System  name:  Qvil  Division  Case 
File  System  (part  of  National  Archives 
Record  Group  60.  General  Records  of 
the  Department  of  Justice). 

System  location:  National  Archives 
Building,  7th  and  Pennsylvania  Avenue, 
NW,  Washington.  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  referenced 
in  potential  or  actual  cases  and  matters 
under  the  jurisdiction  of  the  Civil 
Division;  and  attorneys,  paralegals,  and 
other  employees  of  the  Civil  Division 
directly  involved  in  these  cases  or 
matters. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  the  class 
171  case  file  Ruben  Hawkins  v.  George 
Heam  (DJNO  171-19-3),  1969-1971 
(NARA  Accession  Number  NN3-O60- 
092-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
pubhc.  The  records  In  the  National 
Archives  of  the  United  States  are 
exempt  fix)m  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  By  file  number 
obtained  from  index  cards  arranged 
alphabetically  by  subject  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  7th  and  Pennsylvania 
Avenue,  NW.  Washington.  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
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information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  &e  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  PubUc  Docxunents, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  faciUties  listed  in  36  CFR  part 
1253. 

2.  System  name:  General  Personnel 
Records  (part  of  National  Archives 
Record  Group  146,  Records  of  the  U.S. 
Civil  Service  Commission). 

System  location:  National  Archives 
Building,  7th  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  current  and  former 
Federal  employees  as  defined  in  5 
U.S.C.  2105. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Central 
Personnel  Data  File  (CPDF).  for  1974, 
1975,  and  1976.  These  are  electronic 
databases  of  personal  and  employment- 
related  information  on  federal  workers 
(NARA  Accession  Numbers  NN3-146- 
092-001,  NN3-146-092-002,  and  NN3- 
146-092-003).  A  definitive  Ust  of  CPDF 
data  elements  is  contained  in  Federal 
Personnel  Manual  Supplement  292-1, 
Personnel  Data  Standards. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
pubhc.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  databases  stored 
on  magnetic  tape. 

b.  Retrievability:  These  records  are 
retrieved  by  various  combinations  of 
name,  birth  date,  social  security 
number,  or  identification  number  of  the 
individual  on  whom  they  are 
maintained. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 


d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  7th  and  Pennsylvania 
Avenue.  NW,  Washington.  DC  20408. 
Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  F^iblic  Documents, 
Government  Printing  Office. 
Washington,  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

3.  System  name:  Human  Experimental 
and  Research  Data  Records-NASA  (part 
of  National  Archives  Record  Group  255, 
Records  of  the  National  Aeronautics  and 
Space  Administration). 

System  location:  National  Archives- 
Southwest  Region,  501  West  Felix 
Street.  P.O.  Box  6216.  Fort  Worth,  TX 
76115  (paper  records)  and  National 
Archives  Building,  7th  and 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20408  (sound  recordings). 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  have 
been  involved  in  space  flight. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  reference 
files  on  Projects  Mercury  and  Gemini, 
1961-1967,  maintained  by  the  Flight 
Crew  Operations  Directorate  (NARA 
Accession  Number  7NS-255-092-004) 
and  the  Apollo  204  astronaut  voice 
tapes  (NARA  Accession  Number  NN3- 
255-092-004). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  bom  the  Privacy  Act  of  1974 
except  for  the  pubUc  notice  required  by 
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5  U^C  552«  (1)  (1H3)-  Fuitber 
information  about  uses  and  restrictians 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Pobdes  and  practices  for  storing. 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers  and  audio  recordings  on 
magnetic  tape. 

b.  Rethevability:  By  name,  experiment 
or  test:  arbitrary  experimental  subject 
number  flight  designation;  or  crew 
member  designation  on  a  particular 
space  or  aeronautical  flight. 

c  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
rutained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration,  7th  and  Pennsylvania 
Avenue.  NW,  Washington.  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inqwries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  l3ie  Guide  to 
the  NationaJ  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

4.  System  name:  The  Immigration  and 
Naturalization  Service  Index  System 
(part  of  National  Archives  Record  Group 
83,  Records  of  the  Immigration  and 
Naturalization  Service). 

System  location:  Naticmal  Archives- 
Pacific  Sierra  Region,  1000  Commodore 
Drive.  San  Bruno,  CA  94066. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  Naticmal 
Archives  cover  individuals  covered  by 
provisions  of  the  immigration  and 
nationahty  laws  of  the  United  States; 
individuals  who  have  arrived  or 
departed  by  aircraft  or  vessel  at  a  United 
Slates  port;  or  aliens  lawfully  admitted 


forponxiaDflnt  midaDos,  commuten 
and  other  aothorizMl  frequent  border 
croBsingi,  and  nonimmif^t  pflnoos 
other  than  transients. 

Categories  of  records  in  the  system: 
Recon^  in  the  Natimd  Archives 
covered  by  this  notice  include  Honolulu 
District  Old  Series  Piles,  1920  •  1940, 
consisting  of  certificates  of  citizenship, 
Hawaiian  Islands  identity  cards,  and 
records  of  Board  of  Spedallnquiry 
hearings  on  admitting  aliens  into 
Hawaii  retumicg  from  Asia  (NARA 
Accession  Number  9NSS-085-092-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  fbllowiiig  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Rethevability:  Generally,  records 
are  indexed  and  retrievable  oy  name 
and/or  "A"  or  "C"  file  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration,  7th  and  Pennsylvania 
Avenue.  NW,  Washington,  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Suparifltende^at  of  Public  Documents. 
Government  Printing  Office, 


Washington.  DC  20402,  and  may  be 
consuhad  at  the  National  Archives 
research  fadUties  listed  in  36  CFR  part 
12S3. 

5.  System  name:  Directorate  of 
OperaticHis  Records  System  (part  of 
National  Archives  Record  Group  226, 
Records  of  the  Ofifica  of  Strategic 
Services). 

System  location:  Naticmal  Archives 
Building.  7th  and  Pennsylvania  Avenue, 
NW,  Washington.  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  are  of 
foreign  intelligence  or  foreign 
counterintelligence  interest  to  the  CIA. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
miscellaneous  records  of  the 
Washington  Office  and  various  field 
offices  of  the  OSS,  1941  to  1945  (NARA 
Accession  Number  NN3- 226-092-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  offidels,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  firora  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  By  name 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  NationcJ 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  sikI  Records 
Administration,  7th  and  Pennsylvania 
Avenue,  NW,  Washington,  DC,  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reaaonable  amount  of  time. 
Records  in  the  National  Archives  may 
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not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  infonnation  regarding  access 
procedures  is  available  in  Uie  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents. 
Government  Printing  Office, 
Washington.  [X:  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  In  36  CFR  part 
1253. 

6.  System  name:  Office  of  Professional 
Responsibility  Record  Index  (part  of 
National  Archives  Record  Group  60. 
General  Records  of  the  Dep>artment  of 
Justice). 

System  location:  National  Archives 
Building.  7th  and  Pennsylvania  Avenue. 
NW.  Washington.  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  Department  of  Justice 
(DOJ)  employees  who  are  the  subjects  of 
inquiries  or  complaints  directed  to.  or 
investigations  conducted  by.  the  Office 
of  Professional  Responsibility  (OPR); 
individuals  (complainants)  who  v»rrite  to 
the  OPR;  individuals  (complainants) 
who  write  to  the  Attorney  General  or 
other  officials  of  the  Department  and 
whose  letters  are  referred  to  the  OPR;  or 
employees  of  agencies  of  the  Federal 
government,  other  than  the  DOJ. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  files  of 
the  Task  Force  to  Review  the  FBI  Martin 
Luther  King.  Jr..  Security  and 
Assassination  Investigations.  April 
1976-January  1977  (NARA  Accession 
Number  NN3-060-092-003). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  Information  is 
retrieved  by  the  name  of  the 
complainant  and  by  the  name  of  the 
employee  who  is  the  subject  of  the 
complaint. 

c  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 


d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration.  7th  and  Pennsylvania 
Avenue,  NW.  Washington.  DC  20408. 
Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
Information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

7.  System  name:  USNA  Applicants, 
Candidates,  and  Midshipmen  Records 
(part  of  National  Archives  Record  Group 
405.  Records  of  the  U.S.  Naval 
Academy). 

System  location:  National  Archives 
Building,  7th  and  Pennsylvania  Avenue, 
NW,  Washington.  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover:  Applicants  and 
candidates  for  Admission  and  Naval 
Academy  Midshipmen. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  records 
relating  to  courses  and  the  Student 
Identification  and  Student  Education 
databases  for  the  U.S.  Naval  Academy 
classes  of  1988. 1989.  and  1990  (NARA 
Accession  Numbers  NN3-405-092-O02 
NN3-405-092-003.  and  NN3-405-092- 
004). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholare, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C  552a  (1)  (lM3).  Further 
information  about  uses  and  restrictions 


may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  records  on 
magnetic  tape.  Paper  records  in  archival 
containers. 

b.  Retrievability:  Records  can  be 
retrieved  from  data  base  by  selection  of 
any  data  element,  i.e..  namcaddress, 
alpha  code,  six  digit  candidate  number, 
or  social  security  number,  etc. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration.  7th  and  Pennsylvania 
Avenue.  NW,  Washington,  DC,  20408. 
Notification  procedures:  hidividuals 
desiring  Information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
Individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

8.  Sy^em  name:  DOT  Grievance 
Records  Files  (part  of  National  Archives 
Record  Group  237,  Records  of  the 
Federal  Aviation  Administration). 

System  location:  National  Archives- 
Southeast  Region,  1557  St.  Joseph 
Avenue,  East  Point,  GA  30344. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  current  and  former  DOT 
employees  who  have  submitted 
grievances  with  their  respective 
administrations  under  IX)T  order 
3770.2  of  grievances  pertaining  to 
members  of  DOT  Collective  Braining 
Units  which  were  submitted  in 
accordance  with  negotiated  grievance 
procedures. 
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Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
arbitration  case  files,  1973-1976  (NARA 
Accession  Number  4NS-237-092-121). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Pohcies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  By  the  names  of  the 
individuals  on  whom  they  are 
maintained,  or  by  names  and  local 
identification  of  unions. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  7th  and  Pennsylvania 
Avenue.  NW,  Washington.  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  speciHc  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
^amendment  will  not  be  considered. 
'  More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

9.  System  name:  Records  of  Tuskegee 
Study  Health  Benefit  Recipients.  HHS/ 
CDC/CPS  (part  of  National  Archives 


Record  Group  442.  Records  of  the 
Centers  for  Disease  Control). 

System  location:  National  Archives- 
Southeast  Region,  1557  St.  Joseph 
Avenue.  East  Point.  GA  30344. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  adult  participants  in  the 
study  and  their  family  members. 

Categories  of  records  in  the  system: 
Recorcb  In  the  National  Archives 
covered  by  this  notice  include  medical 
records,  circa  1929-1970  (NARA 
Accession  Number  4NS-442-092-282). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  ofRcials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  Records  are  retrieved 
alphabetically  by  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  7th  and  Pennsylvania 
Avenue.  NW,  Washington,  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  OHice. 
Washington,  DC  20402.  and  may  be 


consulted  at  the  Naticmal  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

10.  System  name:  Indian  Student 
Records-Interior.  BIA-22  (part  of 
National  Archives  Record  Group  75. 
Records  of  the  Bureau  of  Indian  Affairs). 

System  location:  National  Archives- 
Central  Plains  Region.  2314  East 
Bannister  Road,  Kansas  City,  MO  64131. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  students  or  potential 
students  at  BIA  schools  (including 
contact  schools)  and  applicants  for  or 
recipients  of  BIA  scholarships  or 
educational  grants. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  student 
case  files,  Wahpeton  Indian  School. 
1958-1966  (NARA  Accession  Number 
6NN-075-092-004). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  ^e  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  (a)  Indexed  by  name 
of  student  and  filed  by  student 
identification  number,  (b)  Retrieved  by 
manual  search  and  through  batch 
inquiries  of  computer. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration.  7th  and  Pennsylvania 
Avenue.  NW.  Washington.  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  tlie  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
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the  National  Archives  to  locate  th« 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  con&idoed. 
More  information  regarding  access 
procedures  is  available  Inute  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

11.  System  name:  Records  of 
Particip>ants  in  Programs  and 
Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD  (part 
of  National  Archives  Record  Group  443, 
Records  of  the  National  Institutes  of 
Health). 

System  location:  National  Archives 
Building,  7th  and  Pennsylvania  Avenue, 
NW,  Washingtcm,  DC  20408. 

Categuies  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  those  who  provide 
information  or  opinions  that  are  useful 
in  evaluating  programs  or  activities  of 
the  NIH.  other  persons  who  have 
participated  in  or  benefitted  bom  NIH 
programs  or  activities:  or  other  persons 
included  in  evaluation  studies  for 
purposes  of  comparison. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Research 
Analysis  and  Evaluation  Branch  NQ 
Grant  Principal  Investigator  Files,  1938- 
1900,  arranged  by  investigator's  name 
(NARA  Accession  Number  NN3-443- 
092-000). 

Routine  uses  ofrecmds  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a  (1)  (1)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  foHowing  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  Information  is 
retrieved  by  name  and/or  participant 
identification  number  within  each 
evaluation  study. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
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authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  7th  and  Pennsylvania 
Avenue,  NW,  Washington.  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amoimt  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

Appendix 

General  Statement  About  Uses  and 
Restrictions 

A  record  from  an  accessioned  system  of 
records  may  be  made  available  to  any  person 
who  has  applied  for  and  receivod  a 
researcher  identification  card.  No  special 
qualifications  are  required  in  order  to  use  the 
records  of  the  National  Archives.  Rule 
governing  the  use  of  records  and  procedures 
for  applying  for  research  cards  are  found  in 
36  CFR  part  1 254.  However,  the  use  of  some 
of  the  records  is  subject  to  restrictions 
imposed  by  statute  or  Executive  order,  or  by 
the  restrictions  specified  in  writing  in 
accordance  with  44  U.S.C  2108  by  the 
transferring  agsncy.  Restrictions  currently  in 
effect  on  access  to  particular  recOTds  that 
have  been  specified  by  the  transferring 
agency  are  known  as  "specific  restrictions." 
Restrictions  on  access  that  may  apply  to  more 
than  one  record  group  are  termed  "general 
restrictions."  They  are  applicable  to  the 
kinds  of  information  or  classes  of 
accessioned  records  desigr^ated  regardless  of 
the  record  group  to  which  tliey  have  been 
allcrated  or  the  specific  system  of  records  in 
which  they  are  contained  The  restrictions 
are  published  in  the  "Guide  to  the  National 
Archives  of  the  United  States"  and 
supplemented  by  restriction  statements 


approved  by  the  Archivist  of  the  Unitwi 

States  and  set  forth  In  36  CFR  part  1256. 

Dated:  May  11,1993. 

Trady  Unakanp  PaterMm. 

Acting  Archivist  of  the  United  States. 

(FR  Doc  93-11509  Piled  5-13-93;  8:45  am] 

■NXWO  COOe  7I1S-W-F 


rUTIONAL  SaENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Committee  of 
Vlsttors;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announced  the  following 
meeting. 

Date  and  Time:  May  28, 1993;  8  a.m.  to  4 
p.m. 

Place:  Room  536. 1800  G  St.  NW., 
Washington,  DC 

Type  of  »4eeUng:  Qosed 

Contact  Person:  Dr.  Roosevelt  Johnson, 
program  Director,  Graduate  Education  and 
Research  Development,  room  1202,  National 
Science  Foundation.  Washington,  DC  20550. 
Telephone  (202)  357-9453. 

Purpose  of  Meeting:  To  provide  oversight 
review  of  the  NSF-NATO  Postdoctoral 
Fellowship  Program. 

Agenda:  To  carry  out  Committee  of  Visitors 
(GOV)  review.  Including  examination  of 
decisions  on  applications,  reviewer 
comments,  and  other  privilege  materials. 

Reason  for  closing:  These  meetings  are 
closed  to  the  public  because  the  Conunittea 
•  will  be  reviewing  proposal  actions  tltal  will 
include  privileged  intellectual  properiy  and 
personal  information  that  could  harm 
indviduals  if  they  were  disclosed.  If 
discussions  were  open  to  the  public,  these 
matters  that  are  exempt  under  5  V.S.C  552 
b  (c)  (4)  and  (6)  of  the  Govemn>ent  in  the 
Sunshine  Act  would  improperly  be 
disclosed. 

Dated:  May  11,1993. 
M.  Rebecca  Winkler, 
Comir.ittee  Managament  Offlcer. 
IFR  Doc  93-11472  Filed  5-13-«3;  845  ami 

■aUJNO  COOC  7S66-01-M 


Special  Emphasis  Panel  in  Social  and 
Economic  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (F^ib.  L  92- 
463.  es  amended),  the  National  Science 
Foundation  announces  the  following 
mt-oting. 

Dcte  and  Time:  May  20-21, 1993.  8  a.m. 
to  5:30  p.m. 

Place:  Room  1242, 1800  G  Street,  NW., 
Wasiiington,  DC 

Type  of  Meeting:  Qosed. 

Contact  Person.  Dr.  Robin  A.  Cantor  or  Dr. 
Thomas  J.  Baerwald,  Prognan  Directors, 
Div-lsion  of  Social,  Bella  vioral.  and  Economic 
Research,  room  336,  National  Science 
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Foundation,  1800  G  St.  NW.,  Washington.  DC 
20550.  Telephone:  (202)  357-7326. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Human 
Dimensions  and  Economics  of  Global  Change 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
(J.S.C  S52b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Difficulty  in 
making  meeting  arrangements. 

Dated:  May  10. 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(PR  Doc.  93-11420  Filed  5-13-93;  8:45  am) 

BU.UNO  COOe  7S6C-01-M 


NUCLEAR  REGUU^TORY 
COMMISSION 

[Docket  No.  030-32714] 

Environmental  Assessment:  Finding  of 
No  Significant  Impact  and  Notice  of 
Opportunity  for  Hearing  Related  to 
Amendment  of  Material  License  13- 
26398-01,  DowElanco 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  NRC  plans  to  issue  an 
amendment  to  NRC  License  No.  13- 
26398-01.  authorizing  DowElanco  to 
use  carbon-14  for  small  open-plot  field 
pesticide  tests,  in  1993,  at  the 
DowElanco  Greenfield  Field  Research 
Station,  Greenfield,  Indiana. 

F0«  FURTHER  INFORMATION  CONTACT: 
Dr.  Donna-Beth  Howe,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
(301) 504-2636. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Byproduct  Material  License  No.  13- 
26398-01  issued  to  DowElanco  on 
September  21. 1992,  and  corrected  on 
Ap.il  22, 1993.  DowElanco  is  a  60-40 
percent  general  partnership  formed  in 
1989  by  combining  the  specialty  and 
agricultural  chemical  businesses  of  Dow 
Chemical  Company  and  Eli  Lilly  and 
Company.  The  license  currently 
authorizes  personnel  from  DowElanco 
to  use  byproduct  material  at  the 
DowElanco  Indianapolis  Research  and 
Development  Site,  Zionsville  Road, 


Indianapolis.  Indians,  but  prohibits  the 
release  of  radioactive  materials  for  field 
studies.  The  proposed  amendment 
would  authorize  DowElanco  personnel 
to  use  carbon-14  in  pesticide  studies  on 
outdoor  field  crops  in  small  test  plots  in 
1993  at  the  DowElanco  Greenfield  Field 
Research  Station,  Greenfield,  Indiana 
(the  Station).  The  purpose  of  the 
pesticide  studies  is  to  evaluate  the 
performance  of  particular  pesticide 
formulations  under  open-field 
conditions  and  to  obtain  data  needed  to 
register  new  and  re-register  previously 
registered  commercially  marketed 
biologically  active  pesticides  in 
accordance  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  requirements 
set  forth  in  title  40,  Code  of  Federal 
Regulations.  Part  158  (40  CFR  part  158). 

The  l.Ol-square  kilometer  (250-acre) 
Station  is  located  on  property  owned  by 
Eli  Lilly  and  Company  and  leased  to 
DowElanco.  The  proposed  1993  carbon- 
14  studies  will  be  performed  on  crop 
plants  and  individual  vines  in  one  crop 
field  and  on  individual  fruit  trees  in  one 
orchard  at  the  Station.  The  carbon-14 
studies  at  the  Station  involve  applying 
carbon-14  labeled  pesticides 
(insecticides,  fungicides,  and 
herbicides)  to  the  soil,  established  crop 
plants,  or  established  vines  and  orchard 
trees;  planting  and  weeding  plots  after 
carbon-14  application;  collecting  soil 
and  plant  samples  containing  carbon-14; 
and  directly  releasing  carbon-14  into  the 
environment.  Accordingly,  pursuant  to 
10  CFR  51.21,  NRC  has  prepared  this 
assessment  of  the  resulting 
environmental  impact. 

DowElango  does  its  own 
environmental  assessments  to  evaluate 
the  nonradioactive  environmental 
effects  of  the  chemicals  used  in 
developmental  and  commercial 
pesticides.  DowElanco  states  that  the 
developmental  and  registration  studies 
are  completed  only  when  the 
DowElanco  environmental  assessment 
concludes  that  no  adverse  affects  would 
result  to  humans,  animals  and  the 
environment.  Therefore,  NRC's 
environmental  assessment  will  not 
address  the  toxicity  or  effects  of  the 
unlabeled  pesticides  on  the 
environment. 

The  non-site-specific  aspects  of  the 
carbon-14  pesticide  studies  (i.e., 
possession  of  the  carbon-14  before 
application,  preparation  of  carbon-14 
pesticides,  use  and  subsequent 
laboratory  analysis  of  carbon-14  soil  and 
plant  samples,  waste  disposal,  bioassay 
procedures,  and  health  and  safety 
aspects  of  carbon-14  use)  are  performed 
under  DowElanco's  current  authority  in 
License  No.  13-26308-01. 


Background 

By  application  dated  March  6, 1992, 
the  DowElanco  (the  applicant)  Vice 
President  of  Research  and  Development 
requested  an  NRC  license  to,  among 
other  things,  perform  carbon-14  labeled 
pesticide  exploratory  research  and 
registration  studies  on  plants  growing  in 
a  natural  farm  and  orchard  environment 
at  the  Station.  DowElanco  manufactures 
and  develops  a  variety  of  agrichemicals, 
including  pesticides  (i.e.,  insecticides, 
fungicides,  and  herbicides)  for  use  on 
ornamental  plants,  food  crops,  and  feed 
crops.  The  exploratory  research  studies 
are  conducted  to  understand  the  fate  of 
pesticides  in  and  on  various  plant 
species.  DowElanco  requested  the 
following  three  types  of  field  studies 
using  carbon-14:  Two  specific  types  of 
EPA  pesticide  registration  field  studies 
requiring  carbon-14  labeled  pesticides 
used  in  open  fields  (i.e.,  the  nature-of- 
the-residue  and  confined-rotational- 
crop)  and  lysimeter  studies  to 
complement  the  EPA  studies.  Eli  Lilly, 
the  property  owner,  has  conditionally 
authorized  the  performance  of  the 
carbon-14  field  studies  pending  NRC 
approval  of  the  amendment  request.  The 
carbon-14  studies  cannot  begin  unless 
NRC  amends  the  DowElanco  license  to 
authorize  the  studies. 

DowElanco  expects  to  perform 
numerous  open-field  carbon-14 
pesticide  studies  at  the  Station  for  the 
duration  of  the  license  (decades).  This 
environmental  assessment  is  for  an 
amendment  to  cover  the  proposed  1993 
field  studies  for  a  maximum  total  use  of 
1110  megabecquerels  (30  millicuries). 
Another  environmental  assessment  will 
be  prepared  for  the  amendment  to  cover 
the  extended  use  of  carbon-14  after  1993 
(i.e.,  for  the  duration  of  the  license).  The 
duration  of  the  field  aspects  for 
individual  studies  for  this  amendment 
ranges  from  a  few  weeks  to  18  months. 
The  activity  of  carbon-14  used  per  study 
ranges  fi'om  less  than  37  megabecquerels 
(one  millicurie)  for  the  exploratory 
research  studies  to  370  megabecquerels 
(10  millicuries)  for  some  of  the 
registration  studies. 

The  nature-of-the-residue  studies  are 
plant  metabolism  studies  designed  to 
provide  both  quantitative  and 
qualitative  data  on  the  remaining  parent 
pesticide,  its  degradation  products,  its 
free  metabolites,  and  its  bound 
metabolites.  The  studies  must  be 
provided  for  each  type  of  plant  (i.e.,  root 
crops,  oilseed  crops,  leafy  vegetables, 
etc.)  on  which  the  pesticide  is  intended 
to  be  used.  The  studies  are  performed  by 
applying  the  carbon-14  labeled  pesticide 
to  the  field,  orchard  tree,  or  vine  in  the 
same  physical  manner,  at  the  same  stage 
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of  crop  growth,  and  in  the  same 
quantities  described  in  the  nprmal  use 
instructions  for  the  pesticide.  This 
provides  a  small  test  environment 
representative  of  larger  scale  normal 
agricultural  use  for  that  specific 
pesticide.  Quantitatively  identifying 
carbon-14  in  different  plant  components 
permits  the  researchers  to  quantify  the 
distribution  of  labeled  residues. 
Chemical  and  physical  extraction  and 
fractionalization  techniques  are  used  to 
isolate,  characterize,  and  identify  both 
bound  and  unbound  specific  carbon-14 
labeled  residues  and  quantify  the 
amounts  of  each. 

Confined-rotational-crop  studies  are 
another  type  of  plant  metabolism  study. 
However,  the  plants  studied  are  those 
planted  in  natural  rotation  after  the 
treatment  for  a  previous  crop.  The 
purpose  for  these  studies  is  to  determine 
the  amount  and  identity  of  the 
pesticide,  its  degradation  products  and 
j  its  metabolites  taken  up  by  rotation 
'  crops  gown  in  soil  that  was  treated  for 
previous  crops.  Again  the  goal  is  to 
produce  a  small  test  environment 
representative  of  larger  scale  normal 
crop  rotations.  As  in  the  nature-of-the- 
residue  studies,  similar  chemical  and 
physical  techniques  are  used  to  try  to 
isolate,  characterize,  and  identify  both 
bound  and  unbound  specific  Cfu-bon-14 
labeled  residues  and  quantify  the 
amounts  of  each. 

Lysimeter  studies  are  kinetic  and 
metabolic  studies.  In  these  studies,  the 
:  carbon-14  pesticides  are  applied  at 
I  grade  to  the  soil  at  the  top  of  the 
lysimeter  and  the  leachate  (solution 
containing  a  mixture  of  chemicals 
leached  from  the  system)  is  collected  to 
determine  the  dissipation  kinetics  and 
the  chemical  and  biochemical  pathways 
of  the  pesticide  in  the  confined  system. 
,A  lysimeter  collection  system  is  a 
below-grade  apparatus  used  to  measure 
the  leaching  potential  of  chemicals  in 
soil  under  normal  field  precipitation, 
atmospheric  pressure,  wind,  and 
temperature  conditions.  TTie  opened- 
topped  apparatus  is  filled  with 
undisturbed  soil.  The  apparatus  has 
impermeable  side  walls  that  restrict 
lateral  migration  into  and  out  of  the  test 
area,  a  permeable  sieve  bottom  to 
structurally  support  the  column  of  soil, 
a  fluid  collection  system  that  drains  by 
gravity  into  an  underground  reservoir, 
-and  air  vents  that  keep  the  entire  system 
Bt  neutral  pressure.  The  leachate 
collecting  in  the  reservoir  is  periodically 
sampled  from  the  surface.  Chemical  and 
physical  techniques  are  used  to  try  to 
isolate,  characterize,  and  identify 
specific  carbon-14  labeled  compounds 
•nd  quantify  the  amounts  of  each  found 
in  the  leachate. 


The  Station  has  been  in  agricultural 
production  for  over  150  years.  The 
Station  is  able  to  grow  a  variety  of  leafy 
vegetables  (leaf  lettuce  {Latuca  sativa)], 
spinach  {Spinacia  olerocea),  and 
mustards  [Bmssica  spp.)),  root  crops 
(carrots  Daucus  carota),  sugar  beets 
[Beta  vulgaris),  radish  [Raphanus 
sativus),  and  potatoes  (soyanunj 
tuberosum]),  legumes  (soybeans 
(Glycine  max))  and  green  beans 
(Phaseolus  Vulgaris)),  grains  (wheat 
(Triticum  aestivum)),  com  (Zea  mays). 
and  grain  sorghum  Isorghum  bicolor)), 
grass  (rye  grass  Lolium  spp).  and 
tomatoes  [Lycopersicon  esculentum). 
These  tillable  crops,  as  well  as  grapes, 
apples  (red  delicious,  golden  delicious, 
Macintosh,  and  Jonathan  apples  (Malus 
sylvestris).  and  pears  {Pyrus  communis). 
provide  DowElanco  with  a  variety  of 
food  and  feed  crops  and  fruits  upon 
which  to  test  its  pesticides. 

Geologically,  during  the  Pleistocene 
Period,  extensive  glaciers  of  Illinois  and 
Wisconsin  age  covered  the  Hancock 
County  area  where  the  Station  is  now 
located.  The  glaciers  left  a  mantle  of 
glacial  and  glacial  outwash  deposits 
more  than  ei-meters  (200-feet)  thick. 
Large  streams,  created  by  the  melting 
glaciers,  transported  and  reworked  great 
quantities  of  sand  and  gravel.  These 
stream  deposits  are  now  46  to  61  meters 
(150  to  200  feet)  below  the  surface  and 
hold  the  major  aquifer  for  the  area. 

The  soil  surface,  approximately  61- 
centimeters  24-inches)  deep  consists  of 
Crosby-Brookstone  association.  Crosby 
soils  are  found  in  slightly  higher 
positions  on  the  landscape  and  consist 
of  different  layers  of  silt  loam  in  the 
surface  layer,  firm  clay  loam  in  the 
subsoil,  and  loam  in  the  underlying 
material.  This  soil  drains  poorly  and  is 
usually  nearly  flat.  Brookstone  soils  are 
found  in  shallow  depressions.  The 
surface  layers  are  silty  clay,  the  subsoil 
is  firm  clay  loam,  and  the  underlying 
material  is  loam.  This  soil  does  not 
drain  as  well  as  Crosby  soils.  The 
association  also  includes  small  amounts 
of  well-drained  Miami  soils  and  poorly 
draining  Kokomo  and  Milford  soils.  The 
soils  have  slow  permeability  and  Lhe 
area  has  a  high  water  table. 

Below  the  Crosby-Brookstone 
association  topsoil  is  a  12-meter  (40- 
feet)  deep  layer  of  clay  followed  by 
successive  layers  of  sand  and  gravel, 
gravel,  clay,  gravel,  clay,  and  finally, 
limestone  bedrock  at  approximately  52 
meters  (170  feet).  The  combined  effects 
of  the  land  topography  (flat),  the 
presence  of  silty  clay,  clay  loam,  loam, 
and  clay  soils  (which  readily  absorb  and 
retain  water)  and  the  annual  rainfall  of 
101  centimeters  (39.9  inches)  in 
Hancock  County  (usualfy  evenly 


distributed  over  the  year)  result  in  a 
high  water  table  and  slow  water  runoff, 
with  tendencies  to  pond. 

In  general,  the  Station  is  considered  a 
Class  I  and  II  capability  agricultural 
land.  This  means  the  land  consists  of 
deep,  very  poorly  to  somewhat  poorly 
drained,  moderately  fine  to  medium 
textured,  neariy  flat  soils.  The  high 
available  water  content  in  the  soil, 
organic-matter  content,  and  natural  soil 
fertility  are  suited  for  commonly  grown 
crops  of  com,  soybeans,  small  grains  as 
well  as  grasses,  legumes,  and  special 
crops  such  as  tomatoes.  However,  to 
produce  these  crops,  the  soil  has  to  be 
properly  managed.  This  means,  in 
addition  to  maintaining  a  high  level  of 
fertility  and  organic-matter  content,  the 
seasonable  high  water  table  must  be 
lowered  and  standing  water  removed  by 
surface  drains,  subsurface  tile  fields,  or 
open  ditches. 

The  distribution  and  biodistribution 
of  the  carbon-14  from  carbon-14  labeled 
pesticides  depends  on  the  chemical 
class  of  the  pesticide  and  the 
application  method.  The  carbon-14 
labeled  pesticide  will  either  be  injected 
into  the  soil  or  topically  applied  to  the 
soil  or  plant,  hi  the  past,  Dow  Chemical 
and  Eli  Lilly  and  Company  developed 
pesticides  in  the  following  four 
chemical  classes:  Dinitroaniline. 
organophosphate.  pyridinyl.  and 
sulfonamide.  In  the  future,  DowElanco 
expects  to  develop  pesticides  in  new  as 
yet  unstudied  chemical  classes  and  may 
also  evaluate  the  performance  of  other 
components  of  these  pesticide 
formulations,  such  as  a  surfactant/ 
emulsifier  or  "inert"  components. 

In  general,  the  carbon-14  from 
pesticides  in  the  four  chemical  classes 
when  injected  or  topically  applied  to 
the  soil  would  do  any  of  the  following: 
Remain  in  treated  soil  as  the  original 
test  chemical  or  a  degradation  product; 
be  taken  up  into  the  plant  material 
grown  in  the  test  plot:  be  incorporated 
into  the  humic  acid,  fiilvic  acid  or  beta 
humin  fractions  of  the  soil  organic 
matter:  or  dissipated  from  the  plots  as 
carbon-14  labeled  carbon  dioxide 
produced  by  the  soil  microbes  breaking 
down  the  pesticide.  When  the  carbon-14 
pesticides  were  applied  to  the  plant 
foliage,  the  pesticide  would  directly 
volatilize  into  the  air  or  adhere  to  the 
plant.  If  it  adhered  to  the  plant,  it  may 
be  washed  to  the  soil  by  rainfall  and 
follow  any  one  of  the  pathways 
discussed  for  soil  pesticides.  The  new. 
as  yet  unstudied,  pesticides  may  have 
different  mechanisms,  but  are  generally 
expected  to  behave  similarly. 

Of  the  four  chemical  classes,  the 
pyridinyl  pesticides  are  the  easiest  to 
break  down  by  microbial  action,  with  80 
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percent  of  the  carbon-14  in  the  soil 
expected  to  be  i;iven  off  as  caihon 
dioxide,  in  300  days.  The  slowest 
breakdo%¥n  is  fot  the  dinitroaniline 
pesticides  with  20  percent  carbon 
dioxide  evolution  after  364  days.  Carbon 
dioxide  production  In  a  year  for  the 
sulfonamide  and  organophosphates  is 
40  and  60  percent,  respectively. 

For  direct  soil  application,  usually 
less  than  1  percent  of  the  carbon-14 
labeled  pesticide  is  taken  up  by  the 
plant,  and  the  rest  remains  in  the  soil. 
For  plant  foliage  applications,  the 
amount  taken  up  by  the  plant  is  much 
higher,  but  ranges  greatly  from  20  to  90 
percent  upUke.  Unless  the  soil 
application  is  injected  directly  into  the 
soil,  there  will  be  some  carbon-14 
lal)eled  pesticide  lost  directly  to  the  air. 

Need  for  the  Proposed  Action 

DoMElanco  manufactures  and 
develops  a  variety  of  agricheinicals, 
iiicluding  pesticides  (i.e.,  insecticides, 
fungicides,  and  her^jicidrts)  for  use  on 
oniamental  plants,  food  rjrops,  and  feed 
crops.  Pesticides  intended  for  use  on 
agricultural  commodities  under  sections 
408  and  409  of  tfje  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as 
amended,  are  required  to  be  registered 
by  EPA  under  tiie  Federal  Insecticide, 
Fungicide,  and  Rodenticide  .Act 
(FIFIrA),  as  amended.  DowElanco  must 
register  its  pesticides  used  on  a  food  or 
feed  crop  with  EPA  to  sell  them  in  the 
United  States  and  overseas.  The 
petitioner-registrant  registering  (or 
reregisteringj  pesticides  with  EPA  must 
provide  EPA  with  results  from  EPA- 
required  studies.  EPA  requires  that 
specific  data  and  information  from  these 
studies  be  ccUectt^d  according  to  the 
criteria  sat  forth  in  Title  40.  Code  of 
Federal  Regulations,  §§  158.240, 
"Residue  chemistry  data  requirements" 
and  158.290,  "Environmental  fate  data 
requirements."  Tlie  EPA  criteria,  among 
oiher  things,  specify  that  the  test  mu.'it 
use  pesticides  labeled  with  carbon-14 
on  plants  grown  in  "natural"  field 
environments.  The  radiolal/eled  studies 
are  conducted  for  pesticides  to 
deturmine  the  nature-of-the-residue  in 
crops  after  treatment  with  a  biologically 
active  chamicel  and  to  dbtermine  the 
uptake  of  the  btoiogicaily  active 
chemical  by  crops  grown  in  the  treated 
soil.  The  data  and  information  are 
n»quired  to  allow  EPA  to  make 
regulatory  decisions  about  registration 
oT  biologically  active  chemicals  as 
posiiciJes. 


EnTirtmiiMatal  Impacta  of  the  Pruposed 
Action 

The  Affected  Environment 

Tne  Station  is  located  34  meters  (112 
feet)  from  the  Graeofieid  city  hne  in 
Hancock  County.  46  kilometers  (30 
miles]  east  of  tiw  ceoter  of  Indianapolis. 
Greenfield  has  a  population  of  11.657 
and  Hancock  County  ha.?  a  population 
of  45.527.  The  area  immediately 
surrounding  the  Station  consists  of  a 
mixture  of  rann.  residential,  and 
commercial  property.  Eli  Lilly  and 
Company  not  only  owns  the  l.Ol-square 
kilometer  (ZSO-acre)  site,  but  also  the 
abandoned  Peon  Central  Railroad  bed 
on  the  northern  boundar)-  and  the 
alfalfe-com  field  on  the  eastern 
boundary.  The  abandoned  railroad  bed 
forms  a  24-iiieter  (80-foot)  buffer 
between  the  Station  and  the  19B-meter- 
(650-foot-)  def»p  strip  of  commercial  and 
residential  projerties  south  of  Route  40. 
The  alfalfa-corn  field  forms  a  162-meter 
(5 30- foot)  buffer  between  the  Station 
and  Meridian  Road  and  the  Eli  Lilly  and 
Company  Greenfield  Pharmaceutical 
Manufacturing  plant.  The  irregularly 
shaped  southern  boundary  is  adjacent  to 
privately-owned  cattle  pastures,  corn- 
soybean  (stubbie-grazed)  fields,  and 
County  Road  100  South.  County  Road 
100  South  acts  as  a  buffer  between  the 
Station  and  more  privately-owned  cattle 
farms.  The  western  boundar)  abuts 
privately-o%vned  fann  lend  used  for  com 
and  soybean  crops.  Although  some 
nearby  houses  have  well  water,  tfie 
clo.sest  residential  homes  receive  their 
water  from  the  city.  The  caUle  farms 
south  of  the  Station  both  have  barns  and 
water  wells  from  152  to  213  meters  (500 
to  700  feet)  from  the  Station  boundary. 

The  Station  itself  consists  of  40  blocks 
or  fields  laid  out  in  a  grid  of  10 
consecutively  numbered  blocks  (or 
fields)  running  west  to  east  along  the 
northern  boundary.  Tain  pattern  repeats 
itself  for  the  next  two  rows  of  fields,  to 
complete  the  eastern  boundary.  The.'-e 
are  two  more  rows  of  fields  on  the 
western  boundary.  The  first  has  six 
fields  and  the  final  row  has  four  fields 
and  comp-etes  the  soulliem  boundary. 
Each  block  is  .separated  from  the  next 
block  by  a  9-to-l  1-meter  (30-to-35-foot) 
access  road  or  alleyway. 

The  Station  has  C.749  square 
kilometers  (185  acres)  of  tillable  land, 
0  101  square  kilometer  (25  acres)  of 
orchards.  0.081  square  kilometers  (20 
acres)  of  roads.  0.081  square  kilometer 
(20  acres)  of  lawns  and  buildings,  an 
irrigation  well,  a  drinki(;g  water  well, 
and  a  section  of  a  prominent  drainage 
ditch  crossing  one  comer  of  the 
property.  The  blocks  vary  in  size  from 
70  by  121  meters  (230  by  400  feet)  to 


125  by  244  meters  (410  by  BOO  feet). 
Most  blocks  are  systematically  used  for 
research  studies  on  an  alternating-year 
basis. 

One  field  (Block  10)  has  been 
designated  as  the  site  for  lysimeter  and 
open-field  carbon-14  crop  studies. 
Although  there  are  seven  fields  with 
orchards  (Blocks  3.  9. 13. 19.  23.  and  29) 
and  grapes  (Block  34),  only  one  orchard 
(Block  3)  will  be  used  for  carlK)n-14 
studies.  (Use  of  carbon-14  in  any  other 
fields  will  require  a  new  environmental 
assessment  and  a  new  license 
amendment.)  Block  49  contains  the 
entrance  to  the  Station,  the  Station 
parking  lot,  the  main  building,  a  metal 
storage  building,  a  picnic  shelter  used 
for  outdoor  training  seminars,  the 
irrigation  well,  irrigation  well  shelter, 
and  44-meter  (145-foot)  deep  drinking 
water  well. 

The  Station's  five  full-time  employees 
work  throughout  the  Station.  The  main 
building,  a  15.2-meter-(50-foot-j  deep, 
48.8-by-36.6-meter(160-by-120-fool) 
"L"  shaped  structure,  contains 
employee  offices,  farm  equipment  and 
machinery  storage  areas,  and  a  farm 
equipment  repair  facility.  The  metal 
sample  storage  building  contains  a  small 
laboratory  area  for  weigiiing  and 
formulating  chemicals  and  samples  for 
the  non-radioactive  studies  performed  al 
the  Station.  (All  carbon-14  labeled 
chemicals  are  prepared  at  tiie 
DowElanco  Indianapolis  Research  and 
Development  site  and  transported  to  the 
Station  in  ready-to-use  form.  All 
radioactive  samples  are  removed  from 
the  Station  and  transported  to  the 
DowElanco  Indianapolis  Research  and 
Development  site  for  further  handling ) 

Members  of  the  general  public  (i.e., 
individuals  otlier  than  DowElanco 
personnel  working  al  the  Station  or  Eli 
Lilly  and  Company  security  personnel 
responsible  for  providing  Station 
surveillance)  are  not  expected  to  come 
into  direct  contact  with  the  carbon-14 
pesticide  study  plots,  vines,  or  orchard 
trees. 

There  are  no  public  or  private  roads 
through  the  Station,  and  tlie  only 
vehicular  entrance  to  the  Station  is  the 
driveway  off  County  Road  100  South  in 
Block  49.  Pedestrian,  bicycle,  or 
motcrrycie  access  is  possible  and  once 
on  the  Station  property,  all  the  blocks 
RV)  readily  accessible.  A  permanent  2.1- 
meter  17-1001*)  chain  link  fence  with 
barbed  wire  top  and  locked  gate 
surrounds  the  43-by-70-metef  (14l-by- 
227-fotM)  area  in  Block  10  used  for  the 
carbon-14  studies.  Temporary  security 
fences  with  locked  gates  will  be  erected 
around  all  fruit  trees  used  in  the  carbon- 
14  held  studies  in  Block  3.  These  fences 
will  prevent  unauthorized  human 
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access  to  the  test  areas.  The  gates  will 
be  locked  and  fences  posted  as 
restricted  areas.  Station  maintenance 
personnel  and  research  personnel 
participating  in  the  carbon-14  studies 
will  be  responsible  for  ensuring  the 
integrity  of  the  fences  during  Station 
hours.  Eli  Lilly  and  Company  security 
personnel  are  responsible  for  after-hours 
surveillance  of  the  property. 

Surface  Water 

The  silty  clay,  clay  loam,  and  loam 
soils  found  at  the  Station  absorb  and 
retain  water.  This,  combined  with  an 
annual  rainfall  of  101  centimeters  (39.9 
inches)  and  seasonably  high  water 
tables,  results  in  most  of  the  water 
falling  in  the  Station  remaining  on  the 
surface.  The  Station  is  flat,  with  minor 
contour  changes  resulting  in  three 
primary  surface  runoff  pathways. 
Water  falling  on  Block  10  flows 
through  the  apple  orchard  in  Block  19 
to  a  grassway  through  Blocks  18,  17,  26, 
27,  and  36  before  it  leaves  the  Station 
and  flows  throcph  the  private  cattle 
pasture  parallel  to  the  Station  driveway. 
It  then  flows  into  a  culvert  under 
County  Road  100  South,  and  through 
more  privately-owned  pasture  land, 
before  flowing  into  Wilson  Ditch. 

Wafer  falling  on  the  apple  orchard  in 
Block  3  flows  west  along  the  alleyway/ 
waterway  between  Blocks  3  and  12  and 
south  on  a  waterway  along  the  western 
Station  boundary  (Blocks  11,  21,  and  31) 
before  flowing  into  Wilson  Ditch  at  the 
southwest  comer  of  Block  31.  where 
.  .Vyilson  Ditch  enters  the  property  and 
flows  south  through  Block  37. 

The  final  .surface  water  pathway  flows 
between  Blocks  33  and  39  to  an 
alleyway/waterway  below  Blocks  33,  32, 
and  31,  before  it  also  flows  into  Wilson 
Ditch  at  the  southwest  comer  of  Block 
31.  This  final  pathway  is  not  expected 
to  receive  surface  mnoff  from  the  Block 
10  and  Block  3  caTbon-14  study  areas. 
Wilson  Ditch  continues  to  run  south 
through  Block  37,  under  County  Road 
100  S,  and  through  a  private  cattle 
pasture  south  of  the  Station. 

Subsurface  Shallow  Water 

To  prevent  standing  water  and 
overcome  the  wetness  limitations  (poor 
drainage)  of  the  Crosby-Brookstone 
association,  a  subsurface  drainage  tile 
system  was  installed  on  0.067  square 
kilometers  (150  acres)  of  the  Station 
(i.e.,  partially  under  Blocks  3,  39,  and  49 
and  completely  under  Blocks  4-10. 13- 
20,  23-30,  and  33-36).  The  drainage  tile 
system  consists  of  a  network  of  tiles 
draining  predominantly  east  to  west, 
spaced  15  meters  (50  feet)  apart  and  0.9 
to  1.5  meters  (3  to  5  feet)  below  ground 
in  the  first  clay  layer. 
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hi  some  fields,  the  drain  tiles  drain 
either  to  the  north  or  the  south  and  feed 
into  main  drainage  pif)e8  draining  east 
to  west.  All  drainage  tiles  ultimately 
either  feed  into  a  pipe  along  the  south 
central  property  line  that  runs  under 
private  farms  on  the  southern  boundary 
or  the  drainage  pipe  near  the  northwest 
comer  of  the  Station  that  runs 
underground  for  a  short  distance  in  the 
private  farm  on  the  western  Station 
boundary  before  it  feeds  into  Wilson 
Ditch.  Wilson  Ditch  is  located  on  the 
private  farm  property  and  mns  south 
until  it  enters  the  Station  property  at  the 
southwest  comer  of  Block  31  and 
continues  through  Block  37.  The 
drainage  tile  system  is  believed  to 
remove  the  majority  of  water  infiltrating 
the  soil. 

Wilson  Ditch 

Wilson  Ditch  is  an  intermittent 
waterway  with  flowing  water  in  early 
spring  and  after  periods  of  moderate  to 
heavy  rainfall.  It  runs  south  under  U.S. 
Route  40  and  the  abandoned  railroad 
bed,  through  the  privately  owned  farm 
near  the  western  boundary  of  the 
Station,  enters  the  Station  property  at 
the  southwest  comer  of  Block  31  and 
continues  through  Block  37,  exiting  the 
Station  and  running  under  County 
Route  100  South  and  through  more 
privately  owmed  pasture  land 
immediately  south  of  the  Station  before 
emptying  into  the  Little  Sugar  Creek  11- 
to-16  kilometers  (7-to-lO  miles)  away.  In 
the  immediate  vicinity  of  the  Station, 
the  ditch  collects  surface  water  runoff 
from  an  open  ditch  running  along  the 
northern  boundary  of  the  abandoned 
railroad  bed  and  the  Station,  subsurface 
water  from  the  drain  tile  system  at  the 
Station,  and  all  the  surface  runoff  water 
from  the  Station. 

Endangered  or  Threatened  Species 
Two  species  of  birds,  the  Upland 
Sandpiper  [Bartramia  Longicauda]  and 
the  Loggerhead  Shrike  {Lanisu 
ludovicianus],  that  may  live  in  the 
vicinity  of  the  Station,  are  recognized  by 
the  State  of  Indiana  as  endangered 
species.  One  badger  species,  Taxidea 
taxus,  that  may  live  in  the  vicinity  of 
the  Station,  is  recognized  by  the  State  of 
Indiana  as  threatened.  None  of  these 
species  is  on  the  Federal  endangered  or 
threatened  species  list. 

The  badger,  a  member  of  the  weasel 
family  that  can  weigh  up  to  40  pounds, 
prefers  an  open,  prairie-type  habitat. 
Indiana  is  at  the  eastern  edge  of  the 
badger's  natural  range.  The  badger  is  a 
noctumal  carnivore  that  lives  in 
extensive  burrows.  Generally,  the 
mnning  tunnels  are  found  in  well- 
drained  soils  and  may  be  9.1-meters  (30- 


feet)  long  and  1.5-meters  (5-feet)  deep. 
The  badger's  range  in  Indiana  has 
expanded,  since  the  turn  of  the  century, 
frxim  12  counties  to  87  counties,  in 
1985.  This  expansion  is  assumed  to  be 
a  result  of  land  use  changes  from  forest 
to  farmland.  Badgers  have  been  sighted 
in  counties  surrounding  Hancock 
County,  but  none  has  been  sighted  in 
the  immediate  vicinity  of  the  Station. 

The  Upland  Sandpiper,  a  large 
migrating  "shorebird."  is  a  grassland- 
inhabiting  species  found  in  grassy 
prairies,  open  meadows,  and  fields 
mainly  in  Canada  and  the  northern 
United  States,  during  the  summer 
nesting  season,  and  the  pampas  of 
Argentina,  during  the  winter.  The 
Upland  Sandpiper  migrates  to  Indiana 
in  early  April,  mates,  lays  eggs,  raises 
the  young,  and  migrates  south  by  mid- 
September.  Nesting  sites  are  found  in 
pastures,  clover  fields,  meadows, 
abandoned  fields  maintained  in  early 
successional  stages  by  burning,  native 
prairie  grasslands,  hay  fields,  and 
planted  cornfields.  Nests  are  on  the 
ground  in  open  areas,  but  well- 
concealed  in  tufts  of  grass  or  weeds. 
They  have  been  observed  in  plowed 
fields,  on  sod  farms,  golf  courses,  and 
airports.  Loss  of  nesting  habitat  is 
considered  the  primary  reason  for  their 
decline.  The  last  sighting  of  Upland 
Sandpipers  during  nesting  season  in 
Hancock  County  in  1971. 

The  Loggerhead  Shrike  is  a  predatory 
songbird  about  the  size  of  a  blackbird. 
It  eats  primarily  insects  (eg., 
grasshoppers  and  beetles)  but  may  also 
eat  small  mammals,  snakes,  frogs, 
crayfish,  and  other  birds.  It  requires 
open  land  such  as  pastures,  lawns,  and 
freshly  plowed  fields  with  overlooking 
perches  for  hunting  and  nests  in  dense, 
brushy  vegetation.  As  Indiana  was 
settled  and  the  forest  cleared,  new 
habitats  for  the  Loggerhead  Shrike 
increa.sed  and  the  birds  expanded  their 
range.  However,  as  farming  practices 
changed  and  the  hedgerows  and  pasture 
habitats  were  eliminated,  the  nun.ber  of 
Loggerhead  Shrikes  declined.  DDT  also 
contributed  to  the  loss  of  Loggerhead 
Shrikes,  but  since  the  1980's.  the 
number  of  breeding  pairs  has  increased. 
Some  birds  overwinter;  the  rest  migrate. 
Breeding  locations  have  been  identified 
near,  but  not  in,  Hancock  County. 

Study  Protocols 

The  Greenfield  Field  Research  Station 
is  used  for  a  variety  of  non-radioactive 
field  studies.  The  radioactive  field 
studies  are  restricted  to  the  use  of 
carbon-14  and  to  two  specific  areas  of 
the  Station  (i.e..  Block  10  for  crop  and 
vine  studies  and  Block  3  for  orchard 
trees).  Within  Block  10,  each  caibon-14 
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study  wiU  be  performed  in  plots  ranging 
h'om  area*  of  15  square  meters  (161 
square  ieet)  for  the  nature-of-the-residue 
tests;  0.34o-1.0-iDetar  (l-to-3.25-foat) 
diameter  lycuneters  for  the  lysimeter 
tests;  and  0.6-by-0.S-to-0.9-by-l. 5-meter 
(2-by-3  foot-to-3-by-5-foot)  rectangles, 
for  the  crop  rotation  test.  Each 
individual  plot  will  be  surrounded  by 
anotfaar  auKh  lower  fence  that  is  about 
the  height  of  the  mattire  plants.  The 
minimum  distance  between  crop 
rotation  test  piots  is  from  1.2  to  1.8 
meters  (4  to  6  feet).  For  the  vine  studies, 
the  test  areas  will  be  restricted  to  a 
single  vine.  For  the  orchard  studies,  the 
test  will  be  restricted  to  a  single  branch 
or  a  single  tree. 

Although  there  may  be  unique  aspects 
to  each  research  protocol,  the  following 
procedures  and  descriptions  apply  to  all 
carbon-14  studies  performed  at  the 
Station:  (1)  All  carbon-14  used  in  field 
studies  will  be  received  at  the 
DowElanco  Indianapolis  Research  and 
Development  site  either  already 
incorporated  into  the  pesticide  or  in  a 
form  that  can  be  incorporated  into  the 
pesticide.  (2)  DowElanco  personnel  will 
complete  the  carbon-14  chemical 
labeling  and  carbon-14  pesticide 
formulation  steps  at  the  Indianapolis 
Research  and  Oievelopment  site.  (3]  The 
formulations  will  be  transported  to  the 
Greenfield  Field  Research  Station  in  the 
applicator  used  al  the  Station.  (4)  Only 
hand-held  applicators  and  hand  tools 
are  used  to  apply  the  pesticides,  work 
the  oontaminated  soil,  control  weeds, 
and  harvest  crops.  (5)  Temporary 
structures  are  used  to  minimize  spray 
drift,  surface  runoff,  and  limit  access  by 
birds  and  small  animals  to  the  test 
plants.  (6)  These  temporary  structures, 
applicators,  and  hand  tools  are  returned 
immediately  after  use  to  the  DowElanco 
Resea.'ch  and  Development  site  fur 
decontamination  or  disposal,  as 
appropriate.  (7)  The  1993  DowElanco 
studies  are  restricted  to  use  a  :naximum 
of  370  megabecquerels  (10  millicuries] 
of  carbon-14  per  individual  study  and  to 
have  no  more  than  1110  megabecquerels 
(30  millicuries)  of  carbon-14  at  the 
Station  for  the  entire  year.  (8)  At  the 
completion  of  the  field  phase  of  each 
study,  prompt  action  is  taken  to  remove 
soil  and  plants  and  decommission  the 
study  site  to  levels  for  unrestricted  use. 
DowElanco  will  follow  a  number  of 
procaduras  to  ensure  the  carbon-14 
labeled  compounds  are  initially 
restriiied  to  the  confines  of  the 
individual  plot  boundaries,  minimize 
the  production  of  carbon- 14 
conttitiiiuated  dust  during  the  studies, 
and  remove  cootaraioated  surface  level 
soil  at  llie  completion  of  the  studies. 


For  aaroael  appUcations.  the 
following  actioos  are  takao  to  ensura 
that  the  caiboii-14  pastiddea  are 
delivered  to  tbe  iateoded  plants  and 
remain  within  tha  ooofines  of  the  stiKly 
plot-,  temporary  spray  cages  are  erected 
around  tha  plot  or  branch:  drop  cloths 
are  used  below  orchard  trees  and 
around  the  edffBt  o(  tha  plots:  and 
spraying  is  prohibilad  whan  wind 
speeds  axcaad  4.6  kilometers  per  hour 
(3  miles  per  faouri  These  actions 
maximixa  tha  delivery  of  tha  pesticides 
to  the  intandad  tai^gflt.  minimize 
airborne  reieasos.  minimize 
contamination  of  soil  outside  the  target, 
and  minimize  tha  migration  of  carbon- 
14  into  surface  runoft 

To  further  minimize  migration  of 
carbon-14  into  the  surface  nmoff  water, 
DowElanco's  policy  for  applying 
carbon-14  pesticides:  prohibits 
applicatioa  of  carbon-14  l^ieled 
chemicals  if  rain  is  imminent;  requires 
the  use  of  tarpaulins  over  the  test  plot 
for  up  to  3  days  after  application,  if  rain 
is  predicted:  and  raquires  each 
individual  fiald  crop  test  plot  be 
encircled  by  a  tow  wooden  barrier  (half- 
buried,  oo-adge.  30-centimeter  (12-inch) 
planks).  By  pravanting  sorfaca  water  in 
the  test  plot  from  laaving  and  surface 
water  outside  tha  plot  from  flowing 
through  the  plot,  tfaeae  wooden  barriers 
reduce  the  probability  of  washing 
carbon-14  away  in  surface  runoff. 

Raking  instead  of  tilling  and  minimal 
raking  after  carbon-14  compound 
application  will  minimize  generation  of 
contaminated  dust  During  weeding  and 
harvesting.  DowElanco  will 
immediately  remove  all  plants  from  the 
Station  and  dispose  of  tliem  as 
radioactive  waste,  except  those  needed 
for  data  coHuctioo.  Further,  at  the 
completion  of  the  field  phase  of  a  study, 
the  soil  in  the  plot  will  be  tested  for 
contamination  and  removed  if  the 
carbon-14  levels  are  above  1.11 
becquerels  (0.03  naoocurie)  per  gram  of 
soil.  Soil  will  have  to  be  removed  from 
each  plot,  since  the  initial  carbon-14 
activities  greatly  exceed  the  1.11 
becquerels  (0.03  nanocurie)  per  gram 
removal  level.  Thasa  steps  will  greatly 
reduce  the  amount  of  residual  carbon-14 
left  at  the  Stalion  at  the  completion  of 
the  studies. 

Pathways  to  the  Environment 

Carbon-14  incorporated  into 
pesticides  or  corapooants  of  the 
pesticide  formulations  can  enter  the 
environment  either  directly  or 
indirectly.  It  enters  the  atmosphere  and 
soil  directly  during  aerosol  over-the-top- 
spray  foliar  application,  direct  soil 
surface  application,  injection  into  the 
soil,  and  surface  application  in-furrow 


with  immediate  coverage  with  soil. 
Subsequent  movement  of  tha  carbon-14 
occurs  by  the  natural  djmamics  of  sun. 
wind,  rain,  and  biologicai  uptakes  and 
releases. 

DowElaiKX)  presented  representative 
volatility,  plant  uptake.  aiMi  microbial 
activity  data  on  four  chemical  classes  of 
pestiddas  davelopad  and  studied  by 
Dow  Chemical  and  Eti  Lilly  and 
Company.  The  four  chemical  classes 
(i.e.,  dinitroaniline,  sulfonamide, 
organophosphata.  and  pyridinyl)  vary 
over  a  wide  range  wdtb  respect  to  how 
they  work,  their  volatility,  characteristic 
plant  uptake  rates,  and  microbial 
breakdown  rates.  This  demonstrates  that 
a  wide  range  of  environmental 
interactions  has  to  be  considered  with 
predicting  the  actions  oi  the  new 
chemical  classes  of  pesticides 
DowElanco  expects  to  develop  and  test 
at  the  Station. 

DowElanco  expects  to  use  111  to  370 
megabecquerels  (3  to  10  millicuries)  per 
study  and  cannot  use  more  than  1110 
megabecquerels  (30  millicuries)  at  the 
Station  in  1993.  In  the  following 
discussions,  it  is  assumed  that 
DowElanco  will  use  all  1110 
megabecquerels  (30  millicuries)  in  the 
1993  studies,  and  that  the  maximum 
releases  occur  independently  of  other 
possible  pathways.  For  example,  when 
discussing  soil  pathways,  it  is  assumed 
atmospheric  and  surbce  water 
pathways  do  not  exist  This  strategy 
should  provide  overestimates  of  the 
environmental  releases  and  highly 
unlikely  situations. 

Some  carbon-14  is  released  directly 
into  the  atmosph«re  as  organic 
molecules  during  pastidde  applications. 
Aerosol  over-th€K-tx>p-fuliar  applications 
are  expected  to  have  the  highest  initial 
carbon-14  releases  foflowed  by  soil- 
surface  spraying.  Dow  Chemical's  and 
Eli  Lilly  and  Company's  previous 
experiences  indicated  expected  releases 
could  range  from  1  to  6  percoit,  for  the 
aerosol  applications.  Although  100 
percent  of  the  radioiabled  pesticides 
could  be  lost  to  the  atmosphere  during 
application,  formulations  with  losses 
that  high  would  be  reformulated  to 
deliver  more  radiolablad  pesticide  to  the 
target.  A  release  estimate  3  times  greater 
than  the  above  values  would  give  a  total 
of  278  megabecquerels  (7.5  millicuries) 
of  organic  carboa-14  relaased  into  the 
environment  and  overestimate  the 
organic  carbon-14  atmospheric  releases. 
DowElanco  used  tha  SCREEN  program 
to  calculate  total  air  effluent  releases  fur 
the  year.  The  caicuiations  were  made 
using  the  assumptions  that  releases 
were  from  ground-level  source?  in  calm 
air.  If  the  278  megabecquerels  (7.5 
millicuries)  of  organic  cari)on-l  4  were 
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released  and  averaged  over  6  months, 
the  estimated  air  concentration  at  100 
meters  is  0.11  microbecquerel  (0.003 
femtocurie)  per  milliliter.  This  is  less 
than  the  O.lll  millibecquerel  (3 
femtocuhes)  per  milliliter  permitted  by 
10  CFR  part  20  for  releases  of  carbon- 
14  organics  to  unrestricted  areas. 

DowElanco  expects  the  largest  carbon 
releases  to  the  environment  to  be  in  the 
form  of  carbon-14  carbon  dioxide.  The 
carbon-14  pesticides  in  the  soil  may  be 
broken  down  by  microbial  activity  into 
various  byproducts  and  carbon-14 
labeled  carbon  dioxide.  The  carbon-14 
carbon  dioxide  is  expected  to  migrate 
through  the  soil  and  be  released  into  the 
atmosphere. 

From  previous  laboratory  data,  there 
appear  to  be  two  carbon  dioxide  release 
patterns  during  the  normal  3-to-5  month 
crop-growing  cycles.  In  the  first  pattern, 
the  cumulative  releases  are  6  to  10 
percent  at  3  months  and  10  to  15 
percent  at  4.5  months.  In  the  second 
pattern,  the  cumulative  releases  are  60 
percent  at  2  months  and  71  percent  at 
3  months.  If  all  the  carbon-14  p>esticides 
were  subjected  to  microbial  breakdown, 
the  carbon-14  carbon  dioxide  releases 
from  the  1993  studies  would  range  from 
166  to  888  megabecquerels  (4.5  to  24 
millicuries)  for  normal  single  growing 
cycle  studies.  A  maximum  of  1110 
megabecquerels  (30  millicuries)  would 
be  rt)leas«Mi  if  all  the  studies  were 
lysimeter  or  multiple  growth  cycle 
studies.  DowElanco  used  the  SCREEN 
program  to  calculate  total  air  effluent 
releases  for  the  year.  The  calculations 
were  based  on  the  assumption  lliat  the 
releases  were  from  ground  level  sources 
in  calm  air.  If  the  entire  1110 
megabecquerels  (30  millicuries)  were 
released  and  averaged  over  6  months, 
the  estimated  air  concentration  at  100 
maters  is  0.3  microbecquerel  (0.008 
femtocurie)  per  milliter.  This  is  le.ss 
than  the  1.11  millibecquerels  (0.03 
picocurie)  permilliliter  permitted  by  10 
CFR  part  20  for  releases  of  carbon-14 
carbon  dioxide  to  unrestricted  areas  and 
U.lll  millibecquerel  (3  femtocuries)  per 
milliliter  permitted  by  10  CFR  part  20 
for  releases  of  carbon-14  organics  to 
unrestricted  areas. 

For  the  surface-water  runoff  psthway, 
the  worst-case  situation  occurs  wltien  all 
1110  megabecquerels  (30  millicuries)  of 
the  carbon-14  pesticides  are  washed 
from  Block  10.  by  rain,  immediately 
after  application  and  become  diluted 
with  nuioff  from  half  of  the  Station. 
(The  two  other  surface  runoff  paths 
carry  water  from  the  other  half  of  the 
Station.)  The  average  rainfall  during  the 
May-to-October  primary  growing  season 
is  30  centimeters  (15.5  inches),  7.4 
centimeters  (3.1  inches)  a  month,  or 
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0.25  centimeters  (0.1  inches)  a  day. 
Ai^er  an  average  rainfall,  a  maximum  of 
0.74  becquerels  (0.02  nanocurie)  of 
carbon-14  per  millileter  of  rain  water 
could  be  released  from  the  Station.  This 
value  is  shghtly  below  the  1.11 
becquerels  (0.03  picocurie)  per  milliliter 
10  CFR  part  20  carbon-14  water  effluent 
release  limit  to  the  unrestricted  area. 
Light  rains  may  not  even  cause  runoff 
and  heavier  rains  would  result  in  greater 
dilution. 

Each  study  plot  in  Block  10  is  raked 
and  fartihzed  to  a  depth  of  15  to  25 
centimeters  (6  to  10  inches),  to  prepare 
it  for  the  study.  The  raking  breaks  up 
the  soil,  increases  air  and  water 
pathways  to  the  future  root  zones, 
promotes  greater  water  retention,  and 
promotes  better  gas  and  water  vapmr 
exchanges  between  the  soil  and 
atmosphere.  Both  rain  water  and  aerial 
irrigation  are  expected  to  wash  surface 
carbon-14  pesticide  residues  into  the 
raked  soil  volume.  Since  the  Station  has 
shallow,  poorly  draining  top  soils 
located  above  a  deep  layer  of  clay,  the 
natural  downward  forces  on  subsurface 
water  expected  in  well-drained  soils  are 
minimal,  and  drain  tiles  are  used  to 
exert  strong  lateral  forces  on  the 
subsurface  water.  The  lateral  gradient 
forces  the  subsurface  water  to  migrate 
toward  the  nearest  drain  tile. 

Once  within  the  sloping  tiles,  the 
subsurface  water  flows  under  other 
fields  and  eventually  away  from  the 
Station.  If  the  carbon-14  labeled 
pesticide  and  metabolic  products  are 
readily  soluble  in  water,  they  would  be 
carried  by  the  laterally  migrating  water 
away  from  the  study  plots  and  move 
offside  in  the  subsurface  water  runoff. 
The  carbon-14  subsurface  water- 
concentration  levels  are  probably  less 
than  the  surface  water  concentrations 
because  more  water  is  available  to  dilute 
the  carbon-14.  The  additional  water 
comes  from  drainage  of  standing  water 
and  the  saturated  soil  water  for  the  same 
Station  surface  area.  If  the  labeled 
pesticides  and  metabolic  products  are 
marginally  soluble,  they  would  move 
more  slowly  through  the  soil,  advancing 
with  each  new  water  front.  If  insoluble 
and  stationary,  they  will  be  removed 
during  decommissioning  and  are  not 
released  into  the  environment. 

The  worst-case  environments  1  release 
situation  for  soil  retention  of  carfaon-14 
re.sults  from  soil  application  and  carbon- 
14  migration  beyond  the  boundaries  of 
individual  study  plots  and  below  the 
end-of-the-study  soil  removal 
decommissioning  depth.  Carbon-14  left 
behind  after  plot  decommissioning  may 
continue  to  migrate  with  subsurface 
water  into  the  drain  tiles,  deeper  into 
the  soil,  or  be  taken  up  and  released  by 


plants  and  microorganisms  beyond  the 
study  plots.  The  carbon-14  that  remains 
in  the  soil  may  eventually  migrate 
downward  and  contaminate  ground- 
water or  well-water  supplies  located  46- 
to-61-meters  (150-to-200  feet)  below  the 
surface,  but  this  could  take  decades  or 
centuries.  Even  if  the  entire  1110 
megabecquerels  (30  millicuries)  took 
this  pathway,  neither  acute  nor  long- 
term  radiation  effects  from  the  1993 
studies  are  expected  because  of 
dispersion  and  dilution  factors. 

Pathway  to  Humans 

Humans,  other  than  those  conducting 
the  carbon-14  field  studies,  are  not 
expected  to  come  in  direct  contact  with 
the  carbon-14  study  plots  or  carbon-14 
contaminated  soil  and  plants.  The  study 
plot  areas  (i.e..  Block  10  and  the  orcliard 
trees)  are  surrounded  by  locked  fences. 
Contaminated  soil  and  plants  are 
rapidly  removed  from  the  Station  to  the 
DowElanco  Indianapolis  Research  and 
Development  site. 

The  greatly  overestimated 
atmospheric  release  levels  of  carbon-14 
discussed  above,  low  wind  speeds,  and 
procedures  to  wear  protective  clothing 
and  respirators  during  spraying 
operations  indicate  that  humans 
applying  pesticides  at  the  study  plots 
will  be  exposed  to  carbon-14 
concentrations  below  the  limits  in  10 
CFR  Part  20,  'Standards  for  Protedion 
Against  Radiation,"  for  effluent  reiea.ses 
to  unrestricted  areas.  The  nearest 
permanent  resident  lives  244  meters 
(800  feet)  from  Block  10  and  is  not  in 
the  direction  of  the  prevailing  winds. 
Therefore,  exposure  to  the  nea.'^st 
permanent  resident  is  even  lower. 

The  Station  grows  food,  feed  crops 
and  orchards  for  research  purposes,  not 
for  human  or  animal  consumption. 
Therefore,  the  carbon-14  plants,  fruits, 
and  vegetables  grown  at  the  Station  will 
not  enter  human  or  animal  food  chains. 
Rapid  removal  of  uiuiecessar>'  plants 
such  as  weeds,  use  of  wooden  ground 
barriers  around  each  crop  plot,  use  of 
additional  .shorter  fences  witliin  Blixk 
10  for  each  active  plut,  c:areful 
application  of  carbon-14  pesticiilus,  and 
rapid  removal  and  decontamination  of 
farm  tools  reduce  the  probability  of  the 
spread  of  carbon-14  contamination  to 
other  parts  of  the  Station  and 
incorporation  of  carbon-14  into  non-test 
plants. 

Less  than  one  percent  of  the  soil 
carbon-14  is  exp«<:led  to  be  taken  up  by 
test  plants.  DowElanco  expects  most  of 
the  soii-applied  activity  will  remain  in 
the  top  61  centimeters  (24  inrJies)  of  the 
soil  with  no  significant  radioactivity 
below  91  centimeters  (36  inchf's).  But 
DowElanco  cannot  guarantee  that  all  th« 
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caTbon-14  will  be  accounted  for  by  soil 
decommissioning  and  plant  removal, 
because  the  percent  released  to  the 
atmosphere  and  lost  to  surface  and 
subsurface  runoff  cannot  be  accurately 
predicted.  This  is  especially  true  for 
pesticides  currently  under  development. 
Therefore,  DowElanco  will  have  an 
active  surface  and  subsurface  water- 
runoff  and  ground-soil  monitoring 
program,  to  ensure  containment  of 
carbon-14  to  study  sites  with 
decommissioning  of  areas  outside  the 
plots  to  unrestricted  levels,  if  necessary. 

"Hie  Station  is  bordered  on  three  sides 
by  farms  producing  feed  crops,  beef 
cattle,  and  other  food  products.  The 
potential  for  introduction  of  carbon-14 
into  the  food  chain  by  these  products 
depends  upon  the  capabiUty  of  carbon- 
14  to  enter  surface  water  flowing 
through  the  Wilson  ditch  and  over 
pastures  south  of  the  Station  and 
carbon-14  carbon  dioxide  uptake  by 
crops,  pasture  plants,  and  grazing 
animals  outside  the  Station.  The 
atmospheric  releases  are  to  open  spaces 
and  dispersion  and  dilution  should 
greatly  minimize  reconcentration  in  off- 
Station  plants  and  animals.  The  amount 
of  carbon-14  entering  the  food  chain  by 
this  pathway  is  expected  to  be 
negligible. 

The  closest  potable  well  is  the  one 
located  on  the  Station.  DowElanco  will 
monitor  it  for  carbon-14  contamination, 
but  none  is  expected.  If  carbon-14  does 
contaminate  the  ground  water  or  water 
supply,  it  may  take  decades  or  centuries 
for  the  carbon-14  to  reach  the  44-meter- 
(145  foot-)  deep  well,  because  of  the 
high  clay  content  of  the  soil. 

DowElanco  personnel  who  handle  the 
carbon-14  pesticides  and  potentially 
contaminated  plants,  soil,  farm  tools, 
and  other  items  are  provided  with 
procedures  and  equipment  to  minimize 
their  exposure  to  below  10  CFR  Part  20 
levels.  Further,  these  individuals  are 
subject  to  DowEIanco's  bioassay 
program  to  monitor  radioisotope  uptake 
from  all  sources. 

Effects  on  Other  Species 

Plants  and  animal  species  in  the 
Greenfield  area  should  not  be  adversely 
affected  by  the  1993  DowElanco  carbon- 
14  releases.  Plants  outside  the  fenced 
areas  would  not  be  affected  by  the 
carbon-14  pesticide  studies,  unless  they 
take  up  carbon-14  labeled  carbon 
dioxide  from  the  air  or  are  in  the  direct 
path  of  carbon-14  pesticides  carried  by 
surface  or  subsurface  water  run-off.  The 
plants  in  the  studies  receiving  full 
concentrations  of  pesticides  are 
expected  to  take  up  less  than  1  percent 
of  the  applied  pesticides.  Plants  outside 
the  study  sites  would  be  exposed  to 


much  lower  levels  because  of 
dispersion,  dilution,  and  biological 
breakdown  factors. 

The  grain  crops  in  Block  10  will  be 
surrounded  by  wire  mesh  cages  to  keep 
small  animals  and  birds  out  of  the  plots 
and  off  the  plants.  This  not  only  keeps 
the  animals  from  interfering  with  the 
experiments,  but  also  reduces  the 
probability  that  they  will  eat 
contaminated  crops  and  inadvertently 
introduce  carbon-14  to  the  wild 
predator-prey  food  chain.  If  there  were 
endangered  species  at  the  Station,  the 
wire  mesh  cages  would  isolate  them 
from  the  carbon-14  soil  and  plants  also. 
Therefore,  the  Upland  Sandpiper  could 
not  eat  the  grain  and  the  Loggerhead 
Shrike  could  not  eat  small  birds  and 
animals  that  in  turn  ate  the  grain. 
However,  none  of  the  endangered  or 
threatened  species  has  been  sighted  at 
the  Station  and  none  is  expected  to  be 
affected  by  the  carbon-14  studies. 

Conclusions 

Based  on  the  foregoing  assessment, 
the  NRC  staff  concludes  that  the 
environmental  effects  of  carbon-14 
pesticides  in  the  1993  Held  studies  at 
the  Station  are  expected  to  be  extremely 
small.  The  field  studies  will  take  place 
on  small  plots  or  orchard  trees 
surrounded  by  locked  fences.  In 
addition,  the  individual  plots  in  Block 
10  will  be  surrounded  by  lower  fences 
and  mesh  cages.  DowElanco  personnel 
will  follow  specific  procedures  to 
contain  the  carbon-14  to  the  study  plots 
or  specific  tree  branches,  actively 
monitor  surface  water,  subsurface-water, 
and  soil  contamination  levels,  and 
decommission  the  study  plots  at  the 
completion  of  the  field  portion  of  the 
studies.  These  actions  will  minimize  the 
unnecessary  release  of  caxbon-14  to  the 
environment.  The  final  concentrations 
of  carbon-14  released  by  the  Held 
studies  will  be  well  below  the  limits 
specified  in  10  CFR  Part  20.  Thus,  the 
estimated  doses  to  residents  and  the 
general  public  in  the  vicinity  of  the 
Station  are  insignificant.  Based  on  these 
considerations,  this  action  will  not 
result  in  significant  effects  on  the 
quality  of  the  human  environment. 

Of  the  two  bird  species  recognized  by 
the  State  of  Indiana  as  endangered,  that 
could  live  in  the  vicinity  of  the  Station, 
none  has  been  sighted  in  the  vicinity 
since  the  1970's.  The  threatened  badger 
species  was  seen  in  vicinity  in  1988. 
The  probability  of  an  endangered  or 
threatened  species  coining  into  contact 
with  carbon-14-contaminated  food 
products,  soil,  water,  or  air  is  quite 
small. 

Therefore,  in  accordance  with  10  CFR 
53.13.  a  Finding  of  No  Significant 


Impact  is  considered  appropriate  for 
this  proposed  action. 

Alternatives  to  the  Propoeed  Action 

As  required  by  section  102(2)(E)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C 
4322(2)(E)),  possible  alternatives  to  the 
proposed  action  have  been  considered. 
The  alternatives  fall  into  foux  categories: 
use  non-radioactive  pesticides,  use  a 
shorter  half-life  radioisotope  instead  of 
carbon-14,  perform  the  tests  in  the 
laboratories  and  greenhouses,  and  deny 
the  amendment  request. 

The  carbon-14  {>estiddes  DowElanco 
will  study  at  the  Station  are  intended  for 
use  on  agricultural  commodities  and 
must  be  registered  by  EPA  under  the 
FIFRA.  Compliance  with  the  registration 
requirements  is  dependent  on  providing 
specific  data  and  information  collected 
in  accordance  with  the  criteria  in  40 
CFR  158.240.  "Residue  chemistry  data 
requirements"  and  40  CFR  158.290, 
"Environmental  fate  data 
requirements."  The  plant  nature-of-the- 
residue  tests  and  the  environmental  fate 
data  requirements  both  require  the  test 
substances  to  be  "PAIRA"  (pure  active 
ingredient,  radiolabeled).  The  leaching 
and  absorption/desorption  test  (i.e.,  the 
lysimeter  tests),  in  the  environmental 
fate  data  requirements,  may  be 
performed  using  either  radioactive  or 
non-radioactive  test  substances. 

However,  the  analytical  sensitivity  of 
the  radioactive  measurement 
methodologies  permit  better  detection 
and  quantification  of  trace  amounts  of 
radiolabeled  leaching  pesticides,  their 
degradation  products,  and  metabolites 
than  are  possible  with  non-radioactive 
methods.  This,  in  turn,  results  in 
reduced  application  of  pesticides, 
smaller  test  areas,  and  more  rapid  data 
collection  and  interpretation.  In  the 
absence  of  radiolabeled  molecules, 
DowElanco  states  that  all  naturally 
occurring  chemicals  in  the  complex 
biological  matrices  of  plants  and  soil 
would  need  to  be  separated  and 
identified.  This  approach,  if  possible, 
would  represent  a  life  time  of  work  for 
one  study.  For  these  reasons,  the 
alternative  of  using  non-radioactive 
pesticides  is  not  acceptable  for  the 
lysimeter  test. 

The  next  alternative  is  to  replace 
carbon-14  with  another  radioisotope 
with  a  shorter  half-life.  The  DowElanco 
pesticides  will  be  organic  pesticides 
(i.e.,  contain  carbon  atoms).  Other 
radioisotopes  such  as  phosphorus-32 
(14-day  half-life)  and  sulfur-35  (88-day 
half-life)  could  be  used  in  pesticides 
containing  these  elements.  However,  the 
nature-of-the-residue  test  may  require 
up  to  2  years  for  DowElanco  personnel 
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to  complete  the  laboratory  analysis  part 
of  the  studies  and  the  confined- 
rotational-crop  and  lysimeter  test  may 
involve  from  1  of  to  several  years  to 
complete  the  Held  part  of  the  study. 
Short-lived  isotop>es  would  decay  too 
quickly  to  be  practical  for  these  tests. 
Hydrogen-3  {12-year  half-life)  has  the 

Kotential  for  providing  an  appropriate 
alMife.  but  hydrogen  atoms  in 
molecules  are  known  to  exchange  fairly 
easily  with  hydrogen  atoms  in  air  and 
would  not  make  good  tracers  for  studies 
taking  years  to  complete.  On  the  other 
hand,  carbon  bonds  are  much  more 
stable  and  carbon  makes  more 
dependable  tracers.  Use  of 
phosphorou8-32,  sulfur-35,  hydrogen-3, 
or  other  short  half-life  radioisotopes  is 
not  an  alternative  for  the  use  of  carbon- 
14. 

The  third  alternative  is  to  perform  the 
test  in  laboratories  or  greenhouses.  EPA 
specifically  requires  these  tests  to  be 
performed  in  a  test  environment  that  is 
"representative  of  and  "does  not  differ 
significantly  from  expected  cultural 
practices  or  environmental  conditions 
under  which  the  test  crop  would 
normally  grow."  The  controlled 
conditions  foui>d  in  a  laboratory  or 
greenhouse  are  not  acceptable  because 
some  crop  plants  will  not  grow  well  in 
green  houses,  and  laboratories  and 
greenhouses  provide  an  unnaturally 
stable  environment  that  affects  the  test 
results,  Crop>s  grown  in  a  greenhouse  do 
not  experience  the  weathering 
conditions  that  field  plants  do. 
Photolysis,  heat,  humidity,  and  other 
conditions  influence  the  degradation 
processes  on  the  plant  surfaces  and  in 
the  soil  that  are  critical  to  the  EPA 
required  tests.  Performing  the  tests  in 
laboratories  or  greenhouses  is  not  a 
viable  alternative  to  performing  the 
carbon- 14  fMsticides  nature-of-the- 
residue,  confined-rotational-crop,  and 
lysimeter  test  in  the  field. 

The  only  other  alternative  is  the 
denial  of  the  license  amendment 
request.  This  would  result  in 
DowElanco  having  to  abandon  its 
attempts  to  register  new  pesticides  and 
the  later  removal  of  registered  pesticides 
from  U.S.  and  worldwide  commercial 
distribution  if  the  1993  carbon-14  field 
studies  are  needed  for  reregistration. 
This  could  adversely  affect  the 
availability  of  registered  pesticides  used 
on  food  and  feed  crops. 

The  benefits  to  be  gained  from  denial 
would  be  no  release  of  radioactive 
material  to  the  envirooment.  This  is  not 
a  significant  benefit,  because  the 
estimated  concentrations  m  unrestricted 
areas  and  resulting  doses  to  humans 
from  the  studies  will  be  insignificant 
Further,  this  benefit  has  to  be  weighed 


against  the  scientific  information 
needed  for  EPA  to  make  regulatory 
decisions  related  to  the  registration  of 
biologically  active  chemicals  as 
pesticides. 

Agencies  and  PerwHU  Contacted 

In  performing  this  assessment,  the 
staff  contacted  DowElanco  and  the  US 
Environmental  Protection  Agency. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined, 
under  NEPA  and  the  Commission's 
regulations  in  10  CFR  part  51,  that  this 
proposed  amendment  to  Byproduct 
Material  License  No.  13-26308-01  to 
permit  the  use  of  carbon-14  in 
pesticides  at  the  Station  to  perform 
nature-of-the-residue,  confined- 
rotational-crops,  and  lysimeter  field 
studies,  if  granted,  would  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  This  determination  is  based  on 
the  foregoing  environmental  assessment 
performed  in  accordance  with  the 
procedures  and  criteria  in  10  CFR  part 
51. 

"Environmental  Protection 
Regulations  for  Domestic  Licensing  and 
Related  Regulatory  Functions." 

For  further  details  of  this  action,  see 
the  license  application  dated  March  6. 
1992,  and  other  related  correspondence. 
The  documents  (in  Docket  No.  030- 
32714)  may  be  examined  or  copied,  for 
a  fee,  in  the  Commission's  Region  in 
Public  Docun>ent  Room,  799  Roosevelt 
Road,  Glen  Ellyn,  Illinois  60137. 

Notice  of  Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must 
be  filed  with  the  Office  of  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555  within  30  days 
of  publication  of  this  notice  in  the 
Federal  Register  and  must  be  served  on 
the  NRG  staff  by  mail  addressed  to  the 
Executive  Director  for  Operations,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555  or  by  delivery  to 
the  Executive  Director  for  Operations, 
One  White  Flint  North,  11555  Rockville 
Pike.  Rockville,  Maryland  20852;  and 
must  be  served  on  the  appHcant  by  mail 
or  delivery  to  DowElanco,  Building  306, 
9410  Zionsville  Road,  Indianapolis, 
Indiana  46268.  The  request  for  a  hearing 
must  comply  with  the  requirements  set 
forth  in  the  Commission's  regulations, 
10  CFR  part  2,  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Material  Licensing  Proceedings." 
Subpart  L  of  10  CFR  part  2  may  be 


examined  or  copied  for  a  fee  in  the 
Commission's  Region  III  Public 
Document  Room.  799  Roosevelt  Road. 
Glen  Ellyn,  Illinois  60137,  or  in  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC  20555. 

As  required  by  10  CFR  part  2,  subpart 
L  (10  CFR  2.1205).  the  request  for 
hearing  must  describe  in  detail:  (1)  The 
interest  of  the  requestor  in  the 
proceeding;  (2)  how  that  interest  may  be 
affected  by  the  results  of  the 
proceedings,  including  the  reasons  why 
the  requestor  should  be  permitted  a 
hearing,  with  particular  reference  to  the 
factors  set  out  in  paragraph  (g)  of  10 
era  2.1205;  (3)  the  requestor's  areas  of 
concern  about  the  licensing  activity  that 
is  the  subject  matter  of  the  proceeding; 
and  (4)  the  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  paragraph  (c)  of  10 
era  2.1205. 

The  factors  in  10  CFR  2.1205(g)  that 
must  be  addressed  in  the  request  for 
hearing  include:  (1)  The  nature  of  the 
requestor's  right  under  the  Atomic 
Energy  Act  of  1954  to  be  made  a  party 
to  the  proceeding;  (2)  the  nature  and 
extent  of  the  requestor's  property, 
financial,  or  other  interest  in  the 
proceeding;  and  (3)  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Ruckviile.  Maryland  this  lOtb  day 
of  May  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

John  Glenn. 

Chief,  Medical,  Academic,  and  Commerciul 
Use  Safety  Branch,  Division  of  Industrial  and 
Medical  Nuclear  Safety.  NMSS. 
|FR  Doc  93-11459  Filed  S-13-93:  845  ami 

aitUNO  COOC  7M0-0V-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  a  New 
Information  Collection,  Form  Rl  95-4 

agency:  Office  of  Personnel 

Management. 

ACTKM:  Notice. 


StMIMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  a 
new  information  collection.  Form  RI 
95—4,  Marital  Infomiiition  Required  of 
Refund  Applii:ants,  is  used  to  collect 
information  in  order  to  pay  refunds  of 
retirement  contributions.  OPM  must 
know  about  the  applicant's  marital 
status  and  whether  any  spouse  and  any 
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former  spouses  have  been  informed  of 
the  proposed  refund. 

Approximately  32.400  Rl  95-4  forms 
will  be  completed  per  year.  The  form 
requires  approximately  30  minutes  to 
complete.  The  annual  burden  is  16,200 
hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-«550. 

DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to — Daniel  A.  Green,  Retirement  and 
Insurance  Group.  FERS  Division,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  room  4429,  Washington,  DC 
20415,  and  Joseph  Lackey,  OFM  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  NW.,  room 
3002.  Washington,  DC  20503. 

FOR  FURTHER  MFORMATtON  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 

Mar>'  Beth  Smith-Toomey,  Chief, 
Administrative  Management  Branch, 
(202) 606-0616. 

U.S.  Office  of  Personnel  Management. 
PatrkU  W.  Lattimora, 

Acting  Deputy  Director 

IFR  Doc.  93-11309  Filed  5-13-93:  8:45  am] 

BILLJNaCOOe  tlSS-OI-M 


Request  for  Extension  of  SF 15 
Submitted  to  0MB  for  Clearance 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notfce 
announces  a  prop>osed  unchanged 
extension  to  a  form  which  collects 
information  from  the  public.  Standard 
Form  15,  Application  for  10-Point 
Veteran  Preference,  is  completed  by 
individuals  applying  for  Federal  jobs 
and  who  wish  to  apply  for  an  additional 
10  points  of  examination  credit  based 
on  his/her  military  service  or  that  of  a 
spouse  or  child.  OPM  examining  offices 
and  agency  appointing  officials  use  the 
information  provided  to  adjudicate  the 
individual's  claim  in  accordance  with 
the  Veteran  Preference  Act  of  1944,  as 
amended.  Approximately  23,700 
respondents  annually  expend  3950 
burden  hours  to  complete  the  SF-15. 
For  copies  of  this  proposal,  call  C. 
Ronald  Trueworthy  on  (703)  908-6550. 

DATES:  Comments  on  this  proposal 
should  be  received  within  30  days  from 
the  date  of  this  publication. 


ADDRESSES:  Send  or  deliver  comments 
to:  C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  room  CHP  500, 
1900  E  Street.  NW.,  Washington,  DC 
20415,  and  Joseph  Lackey,  OPM  Desk 
Officer,  Office  of  Information  and 
Regulatory  Afiiairs,  Office  of 
Management  and  Budget,  room  3002. 
New  Executive  Office  Building, 
Washington.  DC  20503. 
FOR  FURTHER  INFORIIATION  CONTACT: 
Raleigh  Neville,  (202)  606-0960. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattimore, 

Acting  Deputy  Director 

IFR  Doc.  93-11310  Filed  5-13-93;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Exemption 
From  ttM  Bond/Escrow  Requirement 
Relating  to  the  Sale  of  Ataeta  by  an 
Employer  who  Contributes  to  a 
Multiemployer  Plan;  Plaid  Holdings 
Corp. 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  pendency  of  request. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  from  Plaid  Holdings  Corp.  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended, 
relating  to  the  Amalgamated  Insurance 
Fund.  Section  4204(a)(1)  provides  that 
the  sale  of  assets  by  an  employer  that 
contributes  to  a  multiemployer  pension 
plan  will  nol  result  in  a  complete  or 
partial  withdrawal  from  the  plan  if 
certain  conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
five-plan-year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  exemptions  from 
this  requirement.  Before  granting  an 
exemption  the  PBGC  is  required  to  give 
interested  persons  an  opportunity  to 
comment  on  the  exemption  request.  The 
purpose  of  this  notice  is  to  advise 
interested  persons  of  the  exemption 
request  and  solicit  their  views  on  it. 
DATES:  Comments  must  be  submitted  on 
or  before  June  28. 1993. 
ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel  (22510),  2020  K  Street,  NW., 


Washington.  DC  20006.  The  non- 
confidential portions  of  the  request  for 
an  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  Suite  7100,  at  the  above 
address,  between  the  hours  of  9  a.m. 
and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  Rayle,  Office  of  General 
Counsel  (22514),  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street, 
NW..  Washington,  DC  20006;  telephone 
202-778-8823  (202-956-5059  for  TTY 
and  TDD).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  result  in  a  withdrawal  if 
three  conditions  are  met.  These 
conditions,  enumerated  in  section 
4204(a)(l)(A)-(C),  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  Eimount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  of 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
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assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERJSA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
ttie  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong.,  2nd  Sess., 
S.1076,  The  Multiemployer  Pension 
Plan  Amendments  Act  of  1980: 
Summary  and  Analysis  of 
Considerations  16  (Comm.  Print,  April 
1980);  128  Cong.  Rec.  S10,117  (July  29. 
1980).  The  granting  of  an  exemption  or 
variance  from  the  bond/escrow 
requirement  does  not  constitute  a 
finding  by  the  PBGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1). 

Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
2643),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  under 
any  of  the  tests  established  in  the 
regulation  (sections  2643.12-.14)  is  to 
be  made  to  the  plan  in  question.  The 
PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assert  &at  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
Is  privileged  or  confidential  financial 
information  under  the  Freedom  of 
Information  Act  (see  5  U.S.C.  552(b)(4)). 

Under  section  2643.3  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  or  exemption  if  it 
determines  that  approval  of  the  request 
is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and  section 
2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  Request 

The  PBGC  has  received  a  request  from 
Plaid  Holdings  Corporation  (the 
"Buyer")  for  an  exemption  from  the 


bond/escrow  requirement  of  section 
4204(a)(1)(B)  as  it  appUes  to  the 
purchase  of  assets  of  the  men's  clothing 
business  of  Crystal  Brands,  Inc.  (the 
"Seller")  on  October  19, 1992.  In  the 
information  that  supports  the  request, 
the  Buyer  represents,  among  other 
things,  that: 

1.  The  Seller  was  required  to 
contribute  to  the  Amalgamated 
Insurance  Fund  ("the  Fund")  for  work 
at  the  purchased  operations.  At  the  time 
of  the  sale  the  Buyer  was  (and  continues 
to  be)  obligated  to  contribute  to  the 
Fund  for  operations  other  than  the 
purchased  operations. 

2.  As  part  of  the  transaction,  the 
Buyer  agreed  to  comply  with  the  terms 
of  section  4204  of  ERISA.  The  Buyer 
will  post  a  bond  or  other  seciuity 
acceptable  to  the  Fund  in  the  event  an 
exemption  from  the  requirements  of 
section  4204(a)(1)(B)  is  not  granted. 

3.  The  Seller  has  agreed  to  be 
secondarily  liable  for  its  withdrawal 
liability  should  the  Buyer  withdraw 
from  the  Fund  within  five  years  of  the 
sale  and  fail  to  pay  its  withdrawal 
liability  when  due. 

4.  The  Seller's  potential  withdrawal 
hability  is  estimated  to  be  $22,021,073; 
the  Buyer's  withdrawal  liability  for  its 
other  operations  if  it  withdrew  with 
respect  to  such  operations  in  1992 
would  be  $3,011,496. 

5.  The  amount  of  the  bond/escrow 
that  would  be  required  of  the  Buyer 
under  section  4204(a)(1)(B)  is 
$3,600,241. 

6.  The  Buyer  does  not  meet  the  net 
tangible  assets  test  described  in  29  CFR 
2643.14(a)(2)  as  of  the  end  of  the  plan 
year  in  which  the  sale  occurred.  That 
provision  requires  that  the  Buyer's  net 
tangible  assets  as  of  the  end  of  its  fiscal 
year  preceding  the  year  of  the  sale  equal 
or  exceed  the  combined  withdrawal 
liability  for  the  purchased  operations 
and  its  other  operations.  However,  the 
Buyer  has  submitted  pro  forma  financial 
statements  as  of  December  31, 1992, 
showing  that  its  net  tangible  assets  as  of 
that  date  exceed  the  combined  liability 
for  the  purchased  operations  and  its 
other  operations.  The  Buyer  has 
requested  confidential  treatment  of  the 
financial  statement  under  5  U.S.C. 
552(b)(4)  because  the  Buyer  is  a 
privately  owned  business  whose 
financial  records  are  not  publicly 
available. 

7.  A  copy  of  the  request,  excluding 
the  consolidated  financial  statements, 
were  sent  to  the  Fund  and  to  the 
bargaining  representatives  of  the  Seller's 
employees. 


Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
pending  exemption  request  to  the  above 
address.  All  comments  will  be  made  a 
part  of  the  record.  Comments  received, 
as  well  as  the  relevant  non-confidential 
information  submitted  in  support  of  the 
request,  will  be  available  for  public 
inspection  at  the  address  set  forth 
above. 

Issued  at  Washington.  DC  on  this  7th  day 
of  May,  1993. 
Martin  SUte. 
Executive  Director. 
[FR  Doc.  93-11454  Filed  5-13-93;  8:45  am) 

MLUNOCOOe  770*-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaidng  Advisory 
Committee  Meeting  on  Training  and 
Qualifications 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  meeting. 

SIMMAARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  training  and 
qualifications  issues. 
DATES:  The  meeting  will  be  held  on  June 
3. 1993.  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters  in  the  MacCraken 
Room.  10th  Floor.  800  Independence 
Avenue,  SW.,  Washington.  DC. 
FOR  FURTHER  tNFORMATION  CONTACT: 

Mrs.  Marlene  Vermillion.  Flight 
Standards  Service,  Air  Transportation 
Division  (AFS-200),  800  Independence 
Avenue.  SW.,  Washington.  DC  20591. 
telephone  (202)  267-8166. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  app  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  June  3, 1993,  at  the  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC.  The  agenda  for  this 
meeting  will  include  progress  reports 
from  the  Air  Carrier  Working  Group  and 
the  Cabin  Safety  Working  Group.  Each 
working  group  Chair  will  repwrt  on  the 
progress  of  the  working  group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
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statements  at  the  meeting  or  may 
present  whttMi  rtatements  to  the 
committM  at  any  tim«.  Arrangements 
may  be  made  by  contacting  the  person 
hsted  under  the  haadisg  RM  FURTHER 
INFOmMTION  CONTACT. 

Because  of  increasad  security  in 
Federal  buildings,  aaambers  of  the 
public  who  wish  to  attend  are  advised 
to  arrive  in  sufftcient  time  to  be  cleared 
through  building  security. 

Siffi  and  oi«i  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC.  on  May  10, 
1993. 

Thomas  Toula, 

Assistant  Executive  Director  for  Training  and 
Qualifications.  Aviation  Bulemaking 
Advisory  Committee. 
!FR  Doc.  93-11487  Filed  5-13-93;  8:45  am] 

BtLUNG  CODE  WM-tS-M 


Intent  to  Rule  on  AppUcation  to  Impose 
and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (RFC)  at 
Columbia  Metropolitan  Airport, 
Columbia,  SC 

agency:  Federal  Aviation 
Administration  (FAAJ.  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Columbia 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  if  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub,  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  recetved'on 
or  before  June  14. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Atlanta  Airports 
District  Office.  16*0  Phoenix  Parkway, 
suite  101,  Atlanta.  Georgia  30349. 

In  addition,  one  copy  of  any 
comments  submitted  to  th«  FAA  must 
be  mailed  or  delivered  to  Bob  Waddle. 
Executive  Director,  Columbia 
Metropolitan  Airport  of  the  Richland- 
Lexington  Airport  District  at  the 
following  address:  Mr.  Robert  Waddle, 
Executive  Director,  CcJumbia 
Metropolitan  Airport.  3000  Aviation 
Way,  West  Columbia.  South  Carolina 
29169-219a 


Air  carriers  and  foreign  tur  carriers  ' 
may  submit  copies  of  written  comments 
previouriy  provided  to  the  Ridiland- 
Lexington  Airport  DtstritA  under 
§158.23  of  part  158. 
FOR  FURD^R  MPORHATKM  CONTACT:  Mr. 
James  T.  Castleberry.  Program  Manager, 
Atlanta  Airports  District  Office,  1680 
Phoenix  Parkway,  Suite  101,  Atlanta, 
Georgia  30349,  telepbone  number  (404) 
994-5306.  The  ap{ficatioD  may  be 
reviewed  in  persoii  aA  tliis  same 
location. 

SUPPtXMENTARY  MFOfWATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Columbia  Metropcditan  Airport  iinder 
the  provisiaDS  of  the  Aviation  Safety 
and  Capacity  Expansian  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  156  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  4, 1994.  the  FAA  determined 
that  the  application  (o  inapose  and  use 
the  revenue  from  a  PFC  submitted  by 
Richland-Lexington  Aiiport  District  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  wiiole  or  in  part,  no  later 
than  August  24, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

November  1. 1993 
Proposed  charge  expiration  date: 

December  15,  2012 
Totai  estimated  PFC  revenue: 

$46369.297 

Brief  description  of  proposed 
pro>ect(s): 
Impose  and  use  projects — 

Construct  Terminal  Apron 

Construct/Modify  Terminal  Building 

Improve  Access  Road 

Install  Security  Access  Control 
System 

Install  Perimeter  Fencing 

Install  Airfield  Signage 

Update  Airport  Layout  Plan 
Impose  only  projects — 

Overlay  Runway  11/29  and  Taxi  way 

Construct  Cargo  Apron 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Federal 
Aviation  Regulation  part  135  and  part 
298  air  taxi  operators. 

Any  person  may  inspect  the 
applicetion  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTMEA 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 


and  other  documents  germane  to  the 
application  in  person  at  tlie  Columbia 
Metropolitan  Airport. 

Issue  in  Atlanta.  Ceoi]gia  on  May  6, 1993. 
Dell  T.  Jamigaau 

Manager.  Planning  and  Development  Bnmck, 
Southern  Region. 
(PR  Doc.  93-11469  Filed  S-13-93;  8:45  am] 

BtLUNO  CODE  4ai0-t»4t 


Intent  to  Ruie  on  AppUcation  to  Impose 
and  Uaa  a  Pasaangar  Facility  Charge 
(PFC)  at  Montrose  Regional  Airport, 
Montroaa,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  end 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Montrose  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  June  14. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  Wiecbmann,  Manager. 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  Aviation  Administration, 
5440  Roslyn,  suite  300.  Denver.  CO 
80216-6026. 

In  addition,  one  cojpy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Montrose 
County  Airport  Authority.  Montrose, 
Colorado,  at  the  following  address:  2100 
Airport  Road,  P.O.  Box  997,  Montrose, 
Colorado  81402. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Montrose 
County  Airport  Authority,  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Chris  Schaffer.  (303)  286-5525; 
Denver  Airports  District  Office,  DEN- 
ADO:  Federal  Aviation  Administration; 
5440  Roslyn.  suite  300:  Denver. 
Colorado  80216-6026.  The  application 
may  be  reviewed  in  parson  at  this  same 
location. 

SUPPLEMENTARY  MFOAMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Montrose  Regional 
Airport,  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
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Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  May  6. 1993,  the  FAA  determined 
that  the  application  to  impose  and  use 
a  PFC  submitted  by  the  Montrose 
County  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  11, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

November  1,  1993 
Proposed  charge  expiration  date: 

February  1,2009 
Total  estimated  PFC  revenue: 

$1,461,745.00 

Brief  description  of  proposed  project: 
Site  preparation  and  grading  of  Runway 
17/35  and  Taxi  way  "A";  Pave  Runway 
17/35  and  install  taxiway  guidance 
signs  on  Runway  12/30  and  Taxiway 
"B";  Overlay  Runway  17/35.  Taxi  ways 
"A-1"  and  "A-2"  and  relocate  the 
TVOR;  Construct  and  pave  Taxiways 
"A-7",  "A-8",  and  "D".  install  runway 
and  taxiway  lights,  taxiway  guidance 
signs  and  construct  a  new  electrical 
vault;  and  acquire  an  ARFF  vehicle  and 
install  an  ILS. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 

?>plication  in  person  at  the  FAA  office 
sted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  pierson  at  the  Montrose 
Regional  Airport. 

Issued  in  Renton,  Washington  on  May  6, 
1993. 

Jack  A.  Scott, 

Acting  Manager,  Airports  Division.  Northwest 
Mountain  Region. 

(FR  Doc.  93-11485  Filed  5-13-93;  8:45  am] 

MLUNO  COO€  4«1»-t»-M 


Intent  to  Rule  on  Application  to  Impose 
and  Use  a  Passenger  Facility  Charge 
(PFC)  at  Pueblo  Memorial  Airport, 
Pueblo,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTKM:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Pueblo  Memorial  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager, 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  Aviation  Administration, 
5440  Roslyn,  Suite  300,  Denver,  CO 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  City  of 
Pueblo,  Pueblo,  Colorado,  at  the 
following  address:  Pueblo  Memorial 
Airport,  31201  Bryan  Circle.  Pueblo, 
Colorado  81001. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Pueblo,  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  PhiHip  Braden.  (303)  286-5530; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslyn,  suite  300;  Denver, 
Colorado  80216-6026.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Pueblo  Memorial 
Airport,  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  May  7, 1993,  the  FAA  determined 
that  the  application  to  impose  and  use 
a  PFC  submitted  by  the  City  of  Pueblo 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whose  or  in  part,  no  later 
than  August  21, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

November  1, 1993 
Proposed  charge  expiration  date: 

August  1,  2010 


To(a7  estimated  PFC  revenue: 

$1,200,745.00 

Brief  description  of  proposed  project: 
Acquire  snow  removal  equipment; 
upgrade  taxiway  sign  layout  plan;  land 
acquisition  (Phase  I);  rehabilitate  and 
overlay  apron;  apply  porous  friction 
course  to  Runway  17/35;  acquire  one 
ARFF  truck;  install  taxiway  signs  and 
ducts. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Pueblo 
Memorial  Airport. 

Issued  in  Renton,  Washington  on  May  7, 
1993. 

Edward  G.  Tatum, 

Manager,  Airports  Division,  Northwest 
Mountain  Region. 

IFR  Doc.  93-11486  Filed  5-13-93;  8:45  am) 

BH.UNO  COOC  4t10-13-M 


Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administiation  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Minnesota  Commercial  Railway 
Company 

(Waiver  Petition  Docket  Number 
RSGM-89-31) 

In  1991,  the  Minnesota  Commercial 
Railway  Company  (MNNR)  was  granted 
a  waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  49  CFR  part  223  for  five 
locomotives.  The  railroad  has  expanded 
the  scope  of  their  operation  to  provide 
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one  round  trip  per  day  of  mivice  to  th« 
Soo  Line- Railroad  Ck)mpany  (SOO)  St 
Paul  yutl  over  the  tracks  of  the  SOO.  a 
distance  of  eight  adies  one  tvay.  The 
MNNR  plans  to  use  locomotives  which 
are  in  full  ooaipliance  with  part  223  on 
this  line,  however,  in  case  of  unforeseen 
circumstances,  they  wi^  to  use  a 
looonotive  tvkich  does  not  have 
certified  glazing. 

Wiregross  Central  Kailroad  Company, 
Incoipfuated 

(Waiver  Patkim  Docket  Number  RSGM 
91-27} 

The  Wiragraae  Central  Railroad 
Compeny,  Incorporetod  (WGCR)  was 
granted  a  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  49  CFR  part  223  for  three 
locomotives  in  1992.  They  have  now 
requested  a  waiver  for  four  additional 
locomotives.  The  WGCR  operates 
approidjnataly  18  miles  offtradc 
betwewi  Enterprise  and  Waterford. 
Alabana.  The  area  is  primarily  rural 
with  sevend  miles  being  within  Fort 
Rucker  army  base. 

Florida  Noithera  Railroad 

(Waiver  Petition  Docket  Number  RSGM 
92-27) 

Conrad  Yelvington  Distributors, 
Incoqwratad 

(Waiver  Petition  Docket  Number  RSGM 
93-2) 

The  Florida  Northern  Railroad 
(FNOR)  and  Conrad  Yelvington 
Distributofs,  Incurporated  (CYDZj  seek  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  49  CFR  part  223  for  one 
locomotive.  The  FNOR  operates 
approximately  28  miles  of  track  in  the 
OcJala.  Florida,  area  with  one  locomotive 
which  is  fully  equipped  with  FRA 
glazing.  An  intense  switching  operation 
at  a  clay  mine  and  processing  plant  at 
the  noilhem  end  of  the  line  at  Lowell, 
Florida,  wiii  require  the  use  of  a 
locomotive  by  Conrad  Yelvington 
Distributors.  This  locomotive.  CYDZ  3, 
was  previously  covered  by  Waiver 
Number  80-49  on  the  Chattahoochee 
Industrial  Railroad. 

Alabama  and  Florida  Railway 
Company 

(Waiver  Petition  Dodiet  Number  RSGM 

93-3) 

The  Alabama  and  Florida  Railway 
CompiBy  (AF)  seeks  a  permanent 
waiver  «ifooaK{>liance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  A9  CFR  part  223  for  ttiree 
locomotivea.  The  AF  operates  over 
approxieoately  7%  miles  of  track  between 


Geneva  and  Ceonjlani.  Alabama.  The 
railroad  states  that  the  area  is  ^Muaely 
populated  and  vandalism  is  non- 
existent. 

Kanludcy  tMmnj  Maiiaiim, 
Incorporalad 

(Waiver  Petition  Dodcet  Number  RSGM 
9»-4) 

The  Kantacky  Raihvay  Museum. 
Incorporated  (KKM)  teaks  a  permanent 
waiver  of  oorapUaaoa  with  certain 
provisions  of  the  Safety  Glazing 
Standards  49  CFR  part  223  for  one 
locomotive.  The  KRM  operates  between 
New  Hope  and  Boston.  Kentucky,  a 
distance  of  17  miles.  The  locomotive  is 
an  EMD  Model  BL-Z.  Tlie  tracks  run 
through  the  cities  of  New  Haven  and 
Boston  and  several  small  communitiBS. 
Service  is  scheduled  Tuesday  through 
Sunday  with  maximum  train  speed  of 
25  mph. 

YakiaM  Valay  Sail  and  Steam  Museum 

(Waiver  Petition  Dodwt  Number  RSGM 
93-6) 

The  Yaldma  Valley  Rail  and  Steam 
Museum  (YVRX)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  4^  CFR  part  223  for  <uie 
locomotive.  The  YVRX  plans  to  operate 
21  miles  of  track  betweeo  Toppenish 
and  White  Swan.  Washington.  The 
railroad  expects  to  haul  1-3  cars  per 
week.  The  locomotive  is  a  1043 
Plymouth  Locomotive  Works  Model 
ML8-35  and  is  ourrantly  equipped  with 
double  pane  safety  ^lass. 

Mid-Continent  Railway  Historical 
Society,  Incorporalad 

(Waiver  Petition  Docket  Number  RSGM 
9»-7) 

The  Mid-CoBtiaeot  Railway  Historical 
Society,  Incoporatad  (MCRM)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisioas  of  the  Safety  Glazing 
Standards  49  CFR  part  223  for  three 
locomotives.  The  locomotives  are  used 
for  occasional  switching  and  tourist 
train  operation  on  4V^  miles  of  track. 
The  maximuaa  speed  is  15  mph  through 
the  rural  area.  1^  railroad  states  the 
locomotives  were  built  in  the  1940's  and 
to  convert  them  FKA  approved  glazing 
would  be  a  financial  burden. 

Milford-Bennington  Railroad  Company 
Incorporated 

(Waiver  Petition  Docket  Number 
RSGM-B^-M)) 

The  Miiiord-SenningtoD  Railroad 
Company  Incor{>orated  (MBRX)  seeks  a 
temporary  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 


Standards  49  CFR  pert  223  for  one 
locomotive.  The  MBRX  operates 
approximately  45. 1  miles  of  track 
between  Wilton  and  Bennington,  New 
Hampshire,  and  have  trackage  rights  on 
Springfield  Terminal  between  Milford 
and  Wilton,  New  Harapdura,  a  distance 
of  approximately  4.4  aoiles.  The 
locomotive  was  buik  in  1958  and  ia 
presently  equipped  with  laminated 
safety  glass.  XfflRX  plans  to  replace  this 
with  FRA  Type  I  mtd  a  glazing  within 
90  days.  The  locomotive  is  used  to 
service  a  quarry  and  maximum  speed  is 
10  mph, 

Mid-Continent  Railway  Historical 
Society,  Incorporated 

(Waiver  Petition  Docket  Nomber  LI-43- 
3) 

The  Mid-Continent  Railway  Historical 
Society,  Incorporated  (MCRM)  seeks  a 
waiver  of  compliance  with  certain 
provisions  of  the  Steam  Locomotive 
Rules  49  CFR  part  230.  MCRM  is 
requesting  a  waiver  of  oompKanoe  with 
§  230.108(b).  (main  reservoir  hammer 
testing),  for  their  steam  locomotive 
number  1385.  The  locomotive  was  buih 
by  American  Locomotive  Works  in 
1907.  MCRM  desires  to  have  the  main 
air  reservoirs  made  subject  to  the 
provisions  of  the  Locomotive  Safety 
Standards:  49  CFR  229.31(c).  (drilling  of 
telltale  holes  in  the  exterior  surface  of 
all  welded  main  reswvoirs.) 

Westinghouse  Air  Brake  Company 

(Waiver  Petition  Docket  Nundter  H-«Z-  ' 
3) 

In  1992,  Westinghouse  Air  Brake 
Company  (WABCO)  was  granted  a  test 
waiver  for  their  EPIC  microprocessor 
locomotive  brake  equipment. 
Specifically,  the  waiver  excludes  a  total 
of  50  locomotives  from  the  requirements 
of  49  CFR  229.29  for  a  test  period  of  five 
years.  In  their  required  quarterly  report 
on  service  experience  to  the  FRA, 
WABCO  states  that  43  systems  are  now 
in  service  and  has  requested  that  the  test 
allotment  be  increasml  to  at  least  100 
locomotives. 

Montana  Rail  Link,  Incorporated 

(Waiver  Petition  Docket  Nundier  PB- 
93-1) 

Montana  Rail  Link  (MRL)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Power  Brake 
Regulations,  49  CFR  part  232.  hi  1990. 
the  Burlington  Northern  Railroad  (BN) 
was  granted  a  waiver  (PB-88-7)  to 
operate  air  repeater  cars  in  freight  trains 
during  cold  weather.  The  repeater  car, 
with  self-contained  air  compressor 
system,  is  placed  in  the  middle  of  a 
train  and  supplies  air  to  the  rear  portion 
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of  the  train.  Brake  application  and 
release  signals  from  the  locomotive  are 
transmitted  through  the  repeater  car  to 
the  rear  of  the  train.  An  emergency 
brake  application  in  the  rear  portion  of 
the  train  would  likewise  be  passed 
forward  to  the  front  of  the  train.  The 
specific  relief  was  from  the  obligation  to 
perform  a  brake  pipe  leakage  test  on  the 
cars  to  the  rear  of  the  repeater  car. 

MRL  provides  a  rail  link  between  the 
BN  at  Spokane.  Washington,  and 
Huntley,  Montana,  a  distance  of 
approximately  600  miles.  MRL  requests 
that  they  be  permitted  to  interchange 
the  repeater  cars  with  the  BN  under  the 
same  conditions  that  apply  to  the 
Burlington  NcHlhem  Raifroad. 

Chicago,  SottthSbore  and  South  Bend 
Railroad 

(Waiver  Petition  Docket  Number  Li-93- 
4) 

The  Chicago.  SouthShore  and  South 
Bend  Railroad  (CSS)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Locomotive  Safety 
Standards  49  CFR  229.29.  CSS  is 
requesting  that  they  be  permitted  to 
extend  the  clean,  oil  and  test  period  for 
26-L  locomotive  brake  equipment  from 
36  months  to  48  months.  The  CSS  has 
operated  ten  GP38-2  locomotives  with 
26-L  brake  equipment  since  1981  and 
the  railroad  states  there  has  been  no  air 
brake  component  failure  in  over  three 
years.  The  locomotives  are  utilized  less 
than  12  hours  per  day  with  less  than 
100  miles  per  day. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
ischeduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
ftn  opportunity  for  oral  comment,  they 
ishould  notify  FRA,  in  writing,  before 
khe  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-91-27) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Qork.  Office  of  Chief 
Counsel.  Federal  Railroad 
Administration.  Nassif  Building.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Communications  received  before 
June  1  will  be  considered  by  FRA  before 
final  action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  ivritten 
communications  concerning  these 
proceedings  are  available  for 
Oxamination  during  regular  business 


hours  (9  a.m.-5  p.m.)  In  room  8201. 
Nassif  Building.  400  Seventh  Street, 
SW.,  Washington.  DC  20590. 

Issued  in  Washington.  DC  on  May  10. 
1993. 

PhU  Olekszyk. 

Deputy  AssociatB  Administrator  for  Safety. 
(PR  Doc  93-11421  Piled  S-13-fl3;  8:45  am] 
MUJNQ  COOC  4»1t-«Mi 


NationiU  Highway  Traffic  Safety 
Administration 

Announcing  ttte  EstatMahment  of  tlie 
Motor  Vehide  Titling,  Regiati-ation  and 
Salvage  Advisory  Committee 

AGENCY:  National  Higjiway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Annoiindng  establishment  of 
advisory  committee  and  charter. 


SUMMARY:  This  notice  announces  the 
establishment  of  an  advisory  committee 
for  the  purpose  of  studying  problems 
related  to  motor  vehide  titling, 
registration,  salvage  and  theft.  The 
committee  will  develop  and  submit  a 
report  to  the  President,  the  Congress, 
and  tlie  chief  executive  of  each  State 
concerning  titling,  registration,  and 
motor  vehicle  salvage  as  they  affect 
motor  vehicle  theft,  as  well  as 
recommendations  for  solution  of  these 
problems.  The  Charter  for  the  committee 
is  set  forth  hi  this  Notice.  The  date  for 
the  first  meeting,  which  will  be  open  to 
the  pubhc,  has  not  been  established.  It 
will  be  announced  in  a  Federal  Register 
notice  at  least  IS  days  prior  to  the 
meeting  date. 

SUPPLEMENTARY  tNTOMUTXm:  Section 
140  of  the  Anti  Car  Theft  Act  of  1992. 
Public  Law  102-519.  directs  the 
Secretary  of  Transportation,  working 
with  the  Attorney  General,  to  establish 
a  task  force  to  study  problems  which 
relate  to  motor  vehicle  titling  and 
registration,  including  the  lack  of 
uniformity  in  Slate  laws,  and  vehicle 
salvage  controls,  which  may  contribute 
to  motor  vehicle  theft  and  fraud 
problems. 

The  Committee  will  prepare  a  report 
containing  the  results  of  the  study, 
including  appropriate  recommendations 
to  solve  the  problems  identified.  The 
report  shall  be  submitted  to  the 
President,  the  Congress,  and  to  the  chief 
executive  officer  of  each  State  not  later 
than  12  months  after  the  efliective  date 
of  this  Federal  Register  notice. 
EFFECTIVE  DATE:  April  23. 1993. 
MEMBERSHIP:  The  organizations  to  be 
represented  are  specified  in  the  law. 
Richard  Q  Morse.  Chief.  Odometer 


Fraud  Staff,  National  Highway  Traffic 
Safety  Administration.  U.S.  Department 
of  Transportation.  Washington.  DC.  has 
been  appointed  Chairman  of  the 
Committee,  along  with  the  following 
members: 

Peter  J.  Baish,  Deputy  Assistant  ' 
Commissioner,  Inspectioos  and  Control, 
U.S.  Customs  Service.  Department  of  the 
Treasury,  Washington.  DC 
Richard  H.  Austin.  Michigan  Secretary  of 

State,  Lansing,  Michigan. 
Gilbert  L.  Holmes.  Coaunissioner.  Indiana 
Bureau  of  Motor  Vehicles,  Indianapolis. 
Indiana. 
Jane  Hardy  Cease.  Administrator,  Oivgon 
Motor  Vehicle  Division.  Salem,  Oregon. 
Charles  W.  Beaver,  Manager.  Title  k 
Registration  Section.  Arkansas  Office  of 
Motor  Vehicles,  Littio  Rock.  Arkansas. 
Patricia  B.  Adduci.  Commissioner,  New  York 
Department  of  Motor  Vehicles,  All>any. 
New  York. 
Elige  J.  Johnson,  Director,  State  Relations, 
American  Automobile  Manufacturers 
Association.  Detroit.  Michigan. 
Michael  J.  Richardson.  President,  Anglo- 
American  Auto  Auctions.  Nashville. 
Tennessee. 
Phillip  B.  Shaw,  Owner.  Shaw  Motor  Sales. 
Elm  City,  North  Carolina  and  Florence. 
South  Carolina. 
Edwin  D.  Biagas,  President.  Biagas  Pontiac- 

Buick,  Inc.,  Phoenixville.  Pennsylvania. 
Virginia  A.  Whelan,  President,  West  Park 

Auto  Recyders.  Ocean.  New  Jersey. 
Marcia  A.  McAllister,  Vice  Chairman  and 
General  Counsel.  Underwriters  Salvage 
Company,  Palatine,  Illinois. 
Rot)ert  L.  Redding,  legislative 
Representative,  Automotive  Service 
Association,  Bedford,  Texas. 
William  G.  Bailey,  President,  A&B  CarsUr 
Collision  Repair  Canter.  Inc.  Kansas  City, 
Missouri. 
Herschel  Cutler.  Executive  Director,  Institute 
of  Scrap  Recycling  Industries.  Inc., 
Washington.  DC 
Herman  Brandau,  Associate  General  Counsel. 
State  Farm  Insurance  Comfkanies. 
Bloomington,  Illinois. 
Charles  H.  Bradley,  Jr..  Investigator,  Criminal 
Investigations  Division,  Tennessee 
Highway  Patrol,  Nashville,  Tennessee. 
Ronald  M.  Sharpe.Chief  of  Police, 
Southeastern  Pennsylvania  Transportation 
Authority,  Philadelphia.  Pennsylvania. 
Kenneth  MacKenzia.  Jr.,  Deteciive. 
Richardson  Police  Department, 
Richardson,  Texas. 
Lawrence  Greenberg.  Director.  Vehicle 
Services,  American  Assodation  of  Motor 
Vehicle  Administrators.  Arlington. 
Virginia. 
Judith  M.  Fitzgerald.  Director  of  Government 
Affairs,  National  Insurance  Crime  Bureau. 
Palos  Hills,  Illinois. 
Barbara  Harsha,  Executive  Director.  National 
Association  of  Covwrwrs'  Highway  Safety 
Representatives.  Wastiington.  DC 

In  addition  to  the  above,  the  Attorney 
General  will  appoint  four  members  and 
the  Secretary  of  Commerce  will  appoint 
one  member. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Morse,  Odometer  Fraud 
Staff,  Office  of  the  Associate 
Administrator  for  Enforcement,  National 
Highway  Traffic  Safety  Administration, 
NEF-20,  room  5321,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  Phone: 
202-366-4761. 

Issued  on:  May  10, 1993. 
William  A.  Boehly. 
Associate  Administrator  for  Enforcement. 

I.  Purpose:  This  Charter  establishes 
the  Motor  Vehicle  Titling.  Registration 
and  Salvage  Advisory  Committee  (the 
Committee)  and  provides  for  its 
operation  in  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app.  2  (FACA),  title  I,  subtitle  C, 
section  140  of  the  Anti  Car  Theft  Act  of 
1992,  49  CFR  part  95  and  Department  of 
Transportation  Order  1120. 3A. 

II.  Sponsor  and  Office  Providing 
Support  Services:  The  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  will  be  the  Committee 
sponsor.  Support  services  will  be 
provided  by  the  NHTSA  Associate 
Administrator  for  Enforcement. 

III.  Scope:  The  Committee  shall 
perform  the  following  tasks: 

(a)  Study  problems  which  relate  to 
motor  vehicle  titling,  vehicle 
registration  and  controls  over  motor 
vehicle  salvaging  which  may  affect 
motor  vehicle  theft  and  fraud  problems; 

(b)  Review  existing  laws,  practices, 
studies  and  recommendations  regarding 
the  above  referenced  problems; 

(c)  Examine  the  extent  to  which  the 
ahcwnrn  of  uniformity  nnd  integrftfinn  in 
State  laws  regulating  vehicle  titling  and 
registration  and  salvage  of  used  motor 
vehicles  allows  enterprising  criminals  to 
find  the  weakest  link  to  "wash"  the 
stolen  character  of  such  vehicles; 

(d)  Consider  recommending  the 
adoption  of  a  title  brand  on  all 
certificates  of  title  indicating  that  the 
applicable  vehicle  was  previously 
issued  a  title  brand  or  a  title  signifj-ing 
"rebuilt,"  "reconstructed,"  or  "flood." 

IV.  Objectives  and  Duties:  The 
Committee  will  prepare  a  report 
containing  the  results  of  the  study 
described  in  Section  III. 

The  report  will  include  appropriate 
recommendations  to  solve  the  problems 
identified  in  Section  III,  including 
recommendations  fur  legislative  or 
administrative  action  at  the  State  or 
Federal  level  and  for  industry  and 
public  actions.  The  report  shall  specify 
the  key  aspects  of  motor  vehicle 
antitheft  measures  necessary  to  prevent 
the  disposition  or  use  of  stolen  motor 
vehicles,  or  the  major  components  of 
motor  vehicles,  and  to  prevent 
insurance  and  other  h&ud  based  upon 
false  reports  of  stolen  motor  vehicles. 


The  report  shall  also  indicate  any  of 
the  antitheft  measures  for  which 
national  uniformity  would  be  crucial  in 
order  for  the  measure  to  be  effective  and 
will  recommend  viable  ways  of 
obtaining  any  national  uniformity 
which  is  necessary. 

The  report  shall  be  submitted  to  the 
President,  the  Congress  and  to  the  chief 
executive  officer  of  each  State  not  later 
than  12  months  after  the  effective  date 
of  this  Charter  as  published  in  the 
Federal  Register.  The  Committee  will 
not  exercise  program  management  or 
regulatory  development  responsibilities, 
and  will  make  no  decisions  directly 
affecting  the  programs  on  which  it 
provides  advice. 

V.  Duration:  The  Committee  shall 
submit  its  report  within  one  year  of  the 
date  of  its  estabhshment,  and  terminate 
30  days  thereafter. 

VI.  Official  to  Whom  the  Committee 
Reports:  The  Committee  reports  to  the 
President  and  Congress  of  the  United 
States,  and  to  the  chief  executive  officer 
of  each  of  the  States. 

VII.  Membership:  (a)  The  Committee 
shall  be  composed  of  28  voting 
members.  The  Secretary  of 
Transportation  or  the  Secretary's 
delegate  shall  serve  as  Chairperson  of 
the  task  force,  and  shall  make  the 
following  other  appointments  of 
members: 

A.  Five  representatives  from  various 
State  motor  vehicle  departments; 

B.  One  representative  from  a  motor 
vehicle  manufacturer; 

C.  Three  representatives  from  motor 
vehicle  dealers  and  disaibuiors; 

D.  Two  representatives  from  motor 
vehicle  dismantlers,  recyclers  and 
salvage  dealers; 

E.  Two  representatives  from  motor 
vehicle  repair  and  body  shop  operators; 

F.  One  representative  from  motor 
vehicle  scrap  processors; 

G.  One  representative  from  motor 
vehicle  insurers; 

H.  Two  representatives  from  State  law 
enforcement  officials; 

I.  One  representative  from  local  law 
enforcement  officials; 

J.  One  representative  from  the 
American  Association  of  Motor  Vehicle 
Administrators; 

K.  One  representative  from  the 
National  Insurance  Crime  Bureau;  and 

L.  One  representative  from  the 
National  Committee  on  Uniform  Traffic 
Laws  and  Ordinances. 

The  Attorney  General  or  the  Attorney 
General's  delegate  shall  serve  as  a 
member  of  the  Committee  and  shall 
appoint  three  other  members.  The 
Secretary  of  Commerce  or  the 
Secretary's  delegate  and  the  Secretary  of 
the  Treasury  or  the  Secretary's  delegate 
shall  also  serve  as  members. 


(b)  Members  shall  serve  for  a  term  of 
one  year.  A  member  may  designate  an 
alternate,  representing  the  same  interest 
as  the  member,  to  attend  Committee 
meetings  and  activities  when  the 
member  is  unable  to  be  present.  The 
designation  of  the  alternate  must  be 
made  in  writing  to  the  Chairperson  prior 
to  service  by  the  alternate.  A  member  of 
the  member's  alternate,  in  the  absence 
of  the  member,  has  one  vote  on  the 
Committee.  Voting  by  proxy  is  not 
authorized  without  the  prior  written 
consent  of  the  Chairperson.  Persons 
who  are  not  employed  by  the  Federal 
government  and  have  been  appointed 
from  the  public  and  private  groups, 
such  as  those  identified  in  paragraph  A 
above,  serve  as  Committee  members  in 
a  representative  capacity  of  those 
respective  groups  and  are  not 
considered  "special  government 
employees"  as  defined  in  18  U.S.C.  202. 

VIII.  Officers:  (a)  The  Chairperson 
shall  preside  over  all  the  meetings  of  the 
Committee  and  mediate  all  disputes  that 
may  arise.  The  Committee  shall  meet 
and  adjourn  at  the  call  of  the 
Chairperson.  The  Chairperson  shall 
designate  a  Secretary  of  the  Committee 
and  shall  establish  an  agenda  for  the 
meetings.  Any  subcommittees  which  are 
deemed  necessary  to  accomplish  the 
work  of  the  Committee  shall  be 
appointed  by  the  Chair]}erson. 

(b)  The  Secretary,  under  the 
supervision  of  the  Chairperson,  shall 
keep  the  minutes  of  each  meeting, 
maintain  records  and  assist  in  preparing 
the  notices  and  reports  of  the 
Committee. 

IX.  Meetings:  The  Chairperson  shall 
determine  the  time,  place  and  number 
of  Committee  meetings  or  subcommittee 
meetings.  The  Chairperson  is 
responsible  for  the  agenda  of  meetings 
and  the  management  of  the  Committee's 
operation. 

X.  Public  Notice  of  and  Access  to 
Meetings:  Except  as  provided  below, 
each  meeting  shall  be  open  to  the 
public.  Timely  notice  of  each  meeting 
shall  be  provided  in  the  Federal 
Register,  and  the  Chairperson  shall 
prescribe  procedures  to  provide  for 
other  types  of  public  notice  to  ensure 
that  all  interested  persons  are  provided 
notice  of  each  meeting  prior  thereto. 
Interested  persons  shall  be  permitted  to 
attend,  appear  before,  or  file  statements 
with  the  Committee,  subject  to  such 
reasonable  procedures  as  the 
Chairperson  may  prescribe.  However, 
meetings  are  not  required  to  be  open, 
and  interested  persons  shall  not  be 
permitted  to  attend  or  appear  before 
meetings,  when  such  meetings  have 
been  determined  by  the  Secretary  of 
Transportation  to  be  concerned  with 
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matters  listed  in  5  U.S.Q  552(b).  Any 
such  determination  shall  be  in  writing 
and  shall  contain  the  reasons  therefor.  If 
such  determination  is  made,  the 
Committee  shall  publish  a  summary  of 
its  activities  and  such  related  matters  as 
would  be  informative  to  the  public 
consistent  with  the  policy  of  5  U.S.C. 
552(b). 

XI.  Documentation:  (a)  Subject  to  5 
U.S.C.  552,  the  records,  repvorts, 
transcripts,  minutes,  appendices, 
working  papers,  drafts,  studies,  agenda. 

fclO^  other  documents  that  were  available 
•r  prepared  for  or  by  the  Committee 
11  be  available  for  public  inspection 
land  copying  at  a  single  location  in  the 
offices  of  the  Committee  until  the 
jCommittee  ceases  to  exist, 
i    (b)  Detailed  minutes  of  each  meeting 
bf  the  Committee  shall  be  kept  and  shall 
pontain  a  record  of  the  persons  present, 
$  complete  and  accurate  description  of 
matters  discussed  and  conclusions 
reached,  and  copies  of  all  reports 
received,  issued,  or  approved  by  the 
pjmmittee.  The  accuracy  of  all  minutes 
shall  be  certified  by  the  Chairperson. 
fhe  minutes  will  b<a  made  available  for 
public  inspection  in  the  NHTSA 
Technical  Reference  Library. 
,  XII.  Compensation:  Members  of  the 
^mmittee  who  are  not  Federal 
government  employees  shall  serve 
without  compensation  except  that  they 
will  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  in  the  same  manner  as 
persons  employed  intermittently  in 
Federal  government  service  are  allowed 
expenses  under  5  U.S.C.  5703.  All  travel 
by  individual  members  when  engaged 
in  official  Committee  business  shall  be 
approved  in  advance  by  the 
Chairperson. 

XIII.  Estimated  Annual  Cost  to  the 
Government:  The  total  cost  is  estimated 
at  upwards  of  $155,000  over  tlie  FY 
1993-94  time  period  to  cover  the 
statutory  requirements  of  the  advisory 
committee. 

XIV.  Public  Interest:  The  formation 
and  use  of  the  Committee  is  determined 
to  be  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Transportation  by  law.  ' 

XV.  Effective  Date:  This  Charter  is 
effective  April  24, 1993,  and  terminates 
30  days  after  completion  of  the  report 
described  in  Section  IV  or  one  year  after 
the  Effective  Date,  whichever  occurs 
first,  unless,  prior  to  such  time,  it  is 
extended  in  accordance  with  the 
Federal  Advisory  Committee  Act  and 
other  applicable  law. 

IFK  Doc.  93-11422  Filed  5-13-93;  8:45  am] 

UUJNC  COOC  4«1«M«-M 


[Ooetot  Na  93-32;  NotiM  1] 

Freightliner  Corporation;  Rocalpt  of 
P«tftlon  for  Dotarmination  of 
InconsaquanUal  Noncompllanca 

Freightliner  Corporation  (Freightliner) 
of  Portland,  Oregon  has  determined  that 
some  if  its  trucks  fail  to  comply  with  the 
headlamp  aimability  requirements  of  49 
CFR  571.108,  "Lamps,  Reflective 
Devices,  and  Associated  Equipment." 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  108.  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  Freightliner  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  undur  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

During  the  period  of  May  1991 
through  September  1. 1992.  Freightliner 
produced  2,550  trucks  with  headlamps 
that  may  not  comply  with  the  aimability 
require.Tients  of  FMVSS  No.  108.  The 
noncompliance  were  found  during 
testing  of  the  right  and  left  headlamps 
on  two  of  the  subject  vehicles.  Because 
Freightliner  changed  its  headlamp 
design  on  February  21. 1992,  the  two 
trucks  tested  represented  each 
headlamp  design.  Frei^tliner  states 
that  the  noncompliances  are  due  to 
incidental  contact  between  the 
headlamp  assembly  and  the  headlamp 
housing. 

Cross-axis  Deviatioa 

Section  S7.8.2.1.(a)  of  FMVSS  No.  108 
requires  that"*  •  *  adjustment  of  one 
aim  axis  (vertical  or  horizontal)  through 
its  full  on-vehicle  range  shall  not  cause 
the  aim  of  the  other  axis  to  deviate  more 
than  +/-0.76  degree."  a  deviation  of 
0.76  degree  corresponds  with  the 
headlamp  beam  moving  four  inches.  25 
feet  away  bom  the  lamp. 

When  tlie  truck  with  the  old 
headlamp  design  (pre-February  21, 
1992)  was  tested  in  the  vertical 
direction,  a  deviation  of  0.86  degree  was 
found  in  the  horizontal  direction  on  the 
right  headlamp.  When  tliis  truck  wos 
tested  in  the  horizontal  direction,  a 
deviation  of  1.16  degrees  was  found  in 
the  vertical  direction  on  the  left 
headlamp.  All  other  deviations  were 
less  than  the  0.76  degree  maximum. 

When  the  truck  with  the  new 
headlamp  design  (post-February  21, 


1992)  was  tested  in  the  vertical 
direction,  a  deviation  of  1.25  degrees 
was  found  in  the  horizontal  direction  on 
the  right  headlamp.  When  this  truck 
was  tested  in  the  horizontal  direction, 
deviations  in  the  vertical  direction  of 
0.76  degree  and  0.97  degree  was  found 
in  the  right  and  left  headlamp, 
respectively.  All  other  deviations  were 
less  than  the  0.76  degree  maximum. 

Range  Requirements 

Sections  S7.8.3  and  S7.8.4  require 
that  headlamps  be  capable  of  an 
adjustment  range  from  nominal  of  +/  -  4 
degrees  vertically  and  ♦/  -  2.5  degrees 
horizontally,  respectively.  When  the 
truck  with  the  old  headlamp  design  was 
tested,  a  maximum  of  2.1  degrees  in  the 
ij^ward  vertical  direction  was  obtained. 
This  is  1.9  degrees  below  the  minimum 
requirement  of  4.0  degrees.  All  other 
minimum  vertical  and  horizont&l  ranges 
were  obtained.  There  is  no 
noncompliance  with  respect  to  this 
portion  of  the  standard  on  the  trucks 
with  the  new  headlamp  design. 

Freightliner  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

When  Ithe)  noncompliance  occurred 
it  was  typically  at  the  extremes  of  the 
vertical  or  horizontal  range,  not  at  the 
nominal  adjustment.  However,  nominal 
adjustment  was  always  obtainable.  The 
headlamps  on  all  of  the  subject  vehicles 
were  properly  adjusted  prior  to 
shipment  from  their  manufacturing  site. 

A  typical  headlamp  aiming  device 
indicates  the  adjustment  of  lM)th  (axes) 
simultaneously.  This  allows  the 
operator  to  easily  determine  if  any 
deviation  of  the  first  adjustment  has 
occurred.  This  final  check  of  the  first 
adjustment  is  normal  procedure  for 
adjusting  headlamps  and  should 
eliminate  any  misadjustment  due  to 
cross  axis  deviation. 

A  review  of  the  warranty  claim 
history  and  field  reports  does  not 
indicate  a  problem  with  aimability  on 
these  vehicles  due  to  tlie 
noncompliance.  There  have  been  a  total 
of  14  warranty  claims  and  no  field 
reports  for  misadjusted  headlamps.  In 
all  cases  the  headlamps  were  able  to  be 
properly  adjusted. 

In  conclusion,  Freightliner 
Corporation  believes  the  subject 
noncomphance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  because 
it  does  not  affect  the  ability  to  provide 
proper  headlamp  aim  which  is  the 
fundamental  goal  of  the  extant  provision 
of  the  standard.  Therefore,  we  request 
that  this  petition  to  exempt  Freightliner 
from  the  notification  and  remedy 
requirements  of  the  Motor  Vehicle  Act 
be  granted. 
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Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  f>etition  of 
Freightliner,  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street.  SW.,  Washington,  DC, 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  businesses  on  the  closing  date 
indicated  below  will  be  considered.  The 
appUcation  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  pubhsbed  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  June  14, 1993. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  on  May  10, 1993. 
Barry  Felrice, 

Associate  Administrator  for  rulemaking. 
|FR  Doc.  93-11423  Filed  5-13-93;  8:45  am| 
BiUlNG  COOC  4«10-6*-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

May  10. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
(!:learance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1255. 

Fegulation  ID  Number:  INTL-087(>-89 
NPRM. 

Type  o/i?evjew;  Extension. 

Title:  Earnings  Stripping  Under  Section 
163(j). 

Description:  Certain  taxpayers  are 
allowed  to  write  ott  the  fixed  basis  of 
the  stock  of  an  acquired  corporation 
rather  than  use  the  adjusted  basis  of 
the  assets  of  the  acquired  corporation. 


Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

0^{B  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Loia  K.  HoIUnd, 

Department  Reports,  Management  Officer. 

[FR  Doc.  93-11476  Filed  5-13-93;  8:45  am) 

BiLUNQ  COOC  4*3e-01-M 


Public  Information  Collection 
Requirwnanta  Submitted  to  OMB  for 
Review 

May  10, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0045, 

Form  Number:  FMS-150. 

Type  of  Review:  Extension. 

Title:  Trace  Request  for  EFT  Payment. 

Description:  Purpose  is  to  notify  the 
financial  organization  that  a  customer 
(beneficiary)  has  claimed  non-receipt 
of  credit  for  a  payment.  The  form  is 
designed  to  help  the  financial 
organization  locate  any  problem  and 
to  keep  the  customer  (beneficiary) 
informed  of  any  action  taken. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
67,948. 

Estimated  Burden  Hours  Per  Response: 
8  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
8,833  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-«577,  Financial 


Management  Service,  3361-L  75th 
Avenue,  Landover,  MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lou  K.  HoUuid, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  93-11477  Filed  5-13-93;  8:45  am] 

WLUNO  CODE  4«10-36-M 


Fiscal  Service 

[D«pt  Ctrc.  570, 1992— Rev..  Supp.  No.  21] 

Surety  Companies  Acceptable  on 
Federal  Bonds  Termination  of 
Authority;  Kentucky  Central  Insurance 
Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Kentucky  Central  Insurance 
Company,  of  Lexington,  Kentucky, 
under  the  United  States  Code,  Title  31, 
Sections  9304-9308,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated -effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  56 
FR  30150,  July  1, 1991,  and  had  its 
Treasury  authority  suspended  effective 
June  30. 1992,  at  57  FR  34337,  August 
4, 1992. 

With  respect  to  any  bonds  currently 
in  force  with  Kentucky  Central 
Insurance  Company,  bond-approving  ^.' 
officers  should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 
that  are  continuous  in  nature  should  not 
be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  EHvision, 
Surety  Bond  Branch,  Washington,  DC 
20227.  telephone  (202/FTS)  874-6765. 

Dated:  May  10, 1993. 
Diane  E.  Clark. 

Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service. 
IFRDoc.  93-11461  Filed  S-13-93;  8:45 ami 

BILUNO  CODE  4«1»-«-M 


Office  of  Thrift  Supervision 

First  Home  Federal  Savings 
Association;  Replacement  of 
Conservator  with  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
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Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Home  Federal 
Savings  Association,  Pittsburgh, 
Pennsylvania  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  April 
30, 1993. 

Dated.  May  10, 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[FR  Doc.  93-11462  Filed  5-13-93;  8:45  am) 
MJJNO  CODE  crao-oi-M 


stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street.  NW.,  Washington,  DC  20552.  and 
the  Central  Regional  Office,  Office  of 
Thrift  Supervision.  Ill  Wacker  Drive. 
Suite  800.  Chicago,  Illinois  60601-4360. 

Dated:  May  10. 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wuhington. 
Corporate  Secretary. 
(FR  Doc.  93-11465  Filed  5-13-93;  8:45  am) 

KLUNQ  CODE  (TIO-OI-M 


[AC-18:  OTS  No.  2683] 

First  Federal  Bank  for  Savings, 
Columbus,  MS;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  April 
30.  1993,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  his/her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Bank  for  Savings,  Columbus. 
Mississippi  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street.  NW..  Washington,  DC  20552.  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600,  Irving, 
Texas  75039. 

Dated:  May  10. 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  93-11464  Filed  5-13-93;  8:45  am) 

SaXiNO  CODE  CTSO-OI-M 


[AC-19:  018  No.  3^21] 

First  Federal  Savings  Bank  of 
Youngstown,  Youngstown,  OH; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  April 
30, 1993.  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  Bank  of  Youngstown, 
Youngstown.  Ohio,  to  convert  to  the 


[AC-17:OTSNo.0»47] 

Natchez  First  Fsderal  Savings  Bank, 
Natchez.  MS;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  April 
23,  1993,  the  Deputy  Assistant  Director 
for  Corporate  Activities,  Office  of  the 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  appUcation  of  Natchez 
First  Federal  Savings  Bank,  Natchez. 
Mississippi  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Information  Services 
Division.  Office  of  Thrift  Supervision. 
1776  G  Street.  NW..  Washington.  DC 
20552,  and  the  Midwest  Regional  Office. 
Office  of  Thrift  Supervision.  122  W. 
John  Carpenter  Freeway.  Irving.  Texas 
75039. 

Dated:  May  10, 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  93-11463  Filed  5-13-93;  8:45  am] 

•H.LINOCO0C  1720-01-H 


Stillwater  Federal  Savings  Bank, 
Stillwater.  OK;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  May  4, 
1993,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Stillwater 
Federal  Savings  Bank,  Stillwater, 
Oklahoma  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 


at  the  Information  Services  Division. 
Office  of  Thrift  Supervision.  1776  G 
Street,  NW..  Washington.  DC  20552,  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600,  Irving. 
Texas  75039. 

Dated:  May  10. 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  93-11466  Filed  5-13-93;  8:45  am) 

■HJJNO  CODC  (720-01 -M 


PRESIDENTS  TASK  FORCE  ON 
NATIONAL  HEALTH  CARE  REFORM 

Notice  of  Meetings 

The  President's  Task  Force  on 
National  Health  Care  Reform  will  hold 
closed  meetings  on  the  following  dates 
to  formulate,  and  deliberate  with  respect 
to,  advice  for  the  President  on  national 
health  care  reform:  May  13,  May  14, 
May  15,  May  16.  May  17,  May  18,  May 
19  and  May  20.  Closed  meetings  of  the 
Task  Force,  for  the  purpose  of 
formulating  and  deliberating  with 
respect  to  advice  for  the  President  on 
national  health  care  reform,  where  also 
held  on  May  1.  May  3,  May  4.  May  5. 
May  6  and  May  7. 

Pursuant  to  41  C.F.R.  101- 
6.1015(b)(2),  notice  of  less  than  15  days 
is  provided  because  of  the  extraordinary 
circumstance  of  the  short  time  frame 
within  which  the  President's  Task  Force 
has  been  asked  by  the  President  to 
formulate  advice  for  the  President  on  a 
national  health  care  reform  propdsal. 

The  above-referenced  meetings  are 
closed  in  their  entirety  to1he  public 
pursuant  to  the  opinion  and  order  of  the 
United  States  District  Court  for  the 
District  of  Columbia  in  Association  of 
American  Physicians  and  Surgeons,  et 
al.  V.  Clinton,  et  al..  No.  93-399  (March 
10,  1993  D.D.C)  (Lamberth.  J.). 

The  above  schedule  is  subject  to 
change.  Any  changes  to  the  schedule 
shall  be  published  in  the  Federal 
Register. 

Dated:  May  13. 1993. 
Vincent  W.  Foster, 
Deputy  Counsel  to  the  President. 
(FR  Doc.  93-11764  Filed  5-13-93. 1:01  pm] 
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This  section  o«  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  pubtahad  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  O.S.C.  552b(eK3). 


UNiTEO  STATES  COMMISStON  ON  CIVH. 
RIGHTS 

DATE  AM)  TIME:  Friday  May  21. 1993. 
PI>CE:  U.S.  Commission  on  Civil  Rights. 
624  Ninth  Street.  ^4W..  Room  540. 
Washington.  DC  20425. 
STATUS:  Open  to  the  Public. 

May  21. 1993. 

Agenda 

I.  Approval  of  Agenda 

IL  Prasentation  by  Reverend  Jesse  Jackson  on 
Discrimination  Against  Minorities  in 
Professional  Sports  Management 

III.  Approval  of  Minutes  of  April  23, 1993 

Meeting 

IV.  AniKMincements 

V.  FoUowup  to  Previous  Meeting 

VI.  Appointments  to  the  Hawaii  Advisory 

Committee 

VII.  A  Time  to  Heal:  Race  Felations  in 
Dubuque,  Iowa 

VIII.  Campus  Tensions  in  Vermont: 
Searching  for  Solutions  in  the  Nineties 

IX.  Program  Planning  FY  1995 

X.  Status  of  Loa  Angeles  Hearing  Preparation 
XL  Staff  Director's  Report 

XII.  Future  Agenda  Items' 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  reqtiire  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  ENvision  (202)  37&-8105 
(TDD  202-376-8116)  at  least  five  (5) 
worifdng  days  before  the  scheduled  date 
of  the  meeting. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

U«n«Me  B.  GUck, 

Acting  General  Counsel. 

[FR  Doc.  93-11570  Filed  5-11-93;  4:37  pm) 

MLUNOCOOC  ai»-01-M 

FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CfTATKM  OF 

PREVIOUS  ANNOUNCEMENT:  May  10. 1993. 

58  FR  27619. 

PREVSOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  May  12. 1993. 10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 

Docket  Numbers  have  been  added  to 

Items  CAG-18  and  RS-7  on  the  Agenda 

scheduled  for  May  12. 1993: 


hem  No.,  Docket  No.,  and  Company 

CAG-18— C3P7ft-118-000.  U-T  OffBhore 

System 
RS-7— RP92-108-000  and  RP92-137-G00. 

Transcontinental  Ges  Pipe  Line 

Corporation 

Lok  0.  GisheU. 

Secretary. 

(FR  Doc.  93-11650  Filed  5-12-93;  3:34  pm] 

MLUNQ  COOC  SnT-Ot-M 

FEDERAL  DEPOSTT  MSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:00  a.m.  on  Tuesday, 
May  11. 1993.  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  seconded  by  Director 
Jonathan  L  Fiechter  (Acting  Director. 
Oflice  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove. 
Jr..  that  Corporation  business  required 
the  withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following: 

Memorandum  and  resolution  re:  Study  of 
savings  bank  life  losiu^nce  which  makes  a 
finding  whether  savings  l>ank  life  Insurance 
activities  of  insuirad  banks  pose  or  may  pose 
any  significant  risk  to  the  insurance  fund  of 
which  such  banks  are  members. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  notice  earlier 
than  May  7, 1993.  of  the  change  in  the 
subject  matter  of  the  meeting  was 
practicable. 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W..  Washington, 
D.C 

Dated:  May  11. 1993. 
Federal  Deposit  Insiirance  Corporation. 
Hoyle  L.  Robinson 
Executive  Secretary. 

IFR  Doc.  93-11572  Filed  5-12-93;  9:42  am] 
MLUNQ  COM  (714-«t-«i 

SECURTPES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  10, 1993. 


A  closed  meeting  will  be  held  on 
Friday.  May  14. 1993,  at  2:30  p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinicui.  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)  (4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday.  May  10. 
1993,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Settlement  of  injunctive  actions. 
Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Steve 
Luparello  at  (202)  272-2100. 

Dated:  May  10, 1993. 
Jonathan  G.  Katz, 
Secretaiy. 

[FR  Doc.  93-11618  Filed  5-12-«3;  11:55  am? 
wumo  cooc  W10-01-M 

UNIFORMED  SERVICES  UNiVERSHY  OF  THE 

HEALTH  SCIENCES 

TME  AND  DATE:  Full  Board  2.-00  p.m.. 

May  14, 1993. 

PLACE:  Uniformed  Services  University 

of  the  Health  Sciences,  Room  AlOOS, 

4301  Jones  Bridge  Road,  Bethesda, 

Maryland  20814-4799. 

8TUAT8:  Open — under  "Government  in 

the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

2:00  p.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — February  1. 
1993:  (2)  Faculty  Matters;  (3) 
Departmental  Reports;  (4)  Financial 
Report;  (5)  Report— President.  USUHS; 
(6)  Comments — Members.  Board  of 
Regents;  (7)  Comments — Chairman. 
Board  of  Regents;  (8)  Reports  of 
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Subcommittees  on  Planning  and  Dated:  May  12, 1M3. 

Over8ight.Q04  Lfaida  Bynua. 

NewBiulnest  OSDFedavl  Register  Uaison  Officer. 

CONTACT  PERSON  FOR  MORE  MFORMATKM:  ^/"'rtmenf  of  Defense. 

Charles  R,  Mannix.  Executive  Secretary  '™  ^^-  »^"M«  ^^^  ^12-93;  3:22  pml 

•f  the  Board  of  Regents.  301/295-3028.  ""*«  «»« 


Friday 

May  14,  1993 
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Environmental 
Protection  Agency 


40  CFR  Part  82 

Protection  of  Stratospheric  Ozone; 

Refrigerant  Recycling;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL~4625-3] 
RiN  206O-AC8O 

Protection  of  Stratospheric  Ozone; 
Refrigerant  Recycling 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  In  this  action,  EPA 
promulgates  regulations  under  Section 
608  of  the  Clean  Air  Act  (the  Act)  that 
establish  a  recycling  program  for  ozone- 
depleting  refrigerants  recovered  during 
the  servicing  and  disposal  of  air- 
conditioning  or  refrigeration  equipment. 
Together  with  the  prohibition  on 
venting  during  servicing,  repair,  and 
disposal  of  class  I  and  class  II 
substances  that  took  effect  on  July  1. 
1992,  these  regulations  should 
substantially  reduce  emissions  of  ozone- 
depleting  refrigerants.  The  regulations 
require  persons  servicing  air- 
conditioning  and  refrigeration 
equipment  to  observe  certain  service 
practices  that  reduce  refrigerant 
emissions  and  establish  equipment  and 
off-site  reclaimer  certification  programs, 
as  well  as  a  technician  certification 
program.  A  sales  restriction  on 
refrigerant  is  included,  whereby  only 
certified  technicians  will  legally  be 
authorized  to  purchase  such  refrigerant. 
EPA's  regulations  also  require  repair  of 
significant  leaks,  based  on  annual  leak 
rates  of  equipment.  In  addition,  these 
regulations  require  that  ozone-depleting 
compounds  contained  "in  bulk"  in 
appliances  be  removed  prior  to  disposal 
of  the  appliances,  and  that  all  air- 
conditioning  and  refrigeration 
equipment,  except  for  small  appliances, 
be  provided  with  a  servicing  aperture 
that  would  facilitate  recovery  of  the 
refrigerant. 

EFFECTIVE  DATE:  June  14. 1993. 
ADDRESSES:  Materials  relevant  to  the 
rulemaking  are  contained  in  Air  Docket 
No.  A-92-01  at:  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460.  The  Public 
Docket  is  located  in  Room  M-1500, 
Waterside  Mall  (Ground  Floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC.  Dockets 
may  be  inspected  from  8  a.m.  until  12 
noon,  and  from  1:30  p.m.  until  3  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stratospheric  Ozone  Information 


The 


Hotline  at  1-800-296-1996  can  be 
contacted  for  further  information  on 
weekdays  from  10  to  4,  Eastern  Time. 
Debbie  Ottinger,  Program 
Implementation  Branch,  Stratospheric 
Protection  Branch,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation,  can  also  be  contacted  at 
Mail  Code:  6205-J.  401  M  Street  SW., 
Washington,  DC  20460,  (202)  233-9200. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Background 

A.  Ozone  Depletion 

B.  Montreal  Protocol 

C.  London  Amendments  to  the  Protocol 

D.  Advance  Notice  of  Proposed 
Rulemaking  Regarding  Recycling 

E.  Excise  Tax 

F.  Clean  Air  Act  Amendments  of  1990 

G.  Accelerated  Phaseout 

H.  Notice  of  Proposed  Rulemaking 
Regarding  Recycling 

II.  Section  608  of  the  Clean  Air  Act 

III.  This  Final  Rule 

A.  Equipment  and  Refrigerants  AHected 

B.  Overview  of  Requirements 

C  Factors  Considered  in  the  Development 
of  This  Rule 

D.  Public  Participation 

E.  Definitions  and  Interpretations 

F.  Required  Practices 

1.  Evacuation  of  Air-Conditioning  and 
Refrigeration  Equipment 

a.  Evacuation  Requirements  for  Air- 
Conditioning  and  Refrigeration 
Equipment  Besides  Small  Appliances 

b.  Evacuation  of  Leaky  Equipment 

c.  Removal  of  Entrained  Refrigerant  From 
Oil 

d.  Evacuation  Requirements  for  Small 
Appliances 

2.  Disposition  of  Recovered  Refrigerant 

3.  Leak  Repair 

4.  Handling  Multiple  Refrigerants  in 
Recycling  and  Recovery  Equipment 

G.  Certification  of  Recycling  and  Recovery 
Equipment 

1.  Standards  for  Recovery  and  Recycling 
Machines  Intended  for  Use  with  Air- 
Conditioning  and  Refrigeration 
Equipment  Except  Small  Appliances, 
MVACs  and  MVAC-like  Appliances 

a.  Recovery  Efficiency 

b.  Passive  or  System-dependent  Recovery 
Equipment 

c.  Refrigerant  Recovery  Rates 

d.  Low-loss  Fittings 

e.  Purge  Loss 

f.  Volume-sensitive  Shutoff 

2.  Standards  for  Recovery  Machines 
Intended  for  Use  with  Small  Appliances 

3.  Standards  for  Recycling  and  Recovery 
Machines  Used  with  Equipment 
Identical  to  MVACs 

4.  Testing  of  Recovery  and  Recycling 
Equipment  Intended  for  Use  with  Air- 
Conditioning  and  Refrigeration 
Equipment  Except  Small  Appliances 

5.  Testing  of  Recovery  Machines  Intended 
for  Use  with  Small  Appliances 

6.  Effective  Dates  and  Grandfathering 
Provisions 


•  n 


H.  Certification  of  Technicians 

1.  Description  of  Proposed  Voluntary 
Technician  Training  and  Certification 

2.  Decision  to  Establish  a  Mandatory 
Program 

a.  Overwhelming  Technician  Response 

b.  Lessened  Burden  to  EPA  and 
Technicians 

c.  Better  Environmental  Protection 

d.  Improved  Productivity 

3.  Program  Elements 

a.  A  Mandatory  Program 

b.  A  National  Program 

c.  Personnel  to  be  Certified 

d.  Types  of  Certification 

e.  Test  Content 
t  Test  Bank 

g.  Test  Conditions 
h.  Proof  of  Certification 
I.  Additional  Requirements 
j.  Approval  Process 
k.  Grandfathering 

I.  Restriction  on  Sales  of  Refrigerants  to 
Certified  Technicians 

1.  Description  of  Proposal  And  Final 
Requirement 

2.  Response  to  Major  Comments 

J.  Certification  by  Owners  of  Recycling  or 
Recovery  Equipment 

1.  Description  of  Proposal  and  Final  Rule 

2.  Response  to  Major  Comments 
K.  Certification  of  Reclaimers 

1.  Description  of  Proposed  and  Final 
Requirement 

2.  Response  to  Major  Commenters 
L.  Recordkeeping  Requirements 
M.  The  Safe  Disposal  Program 

N.  Servicing  Apertures 
O.  Exemption  from  Regulatory 
Requirements  for  Refrigerant  Uses  for 
Which  No  High-Efficiency  Recovery 
Technology  Exists 
JV  JSiivupary  of  Changes  to  Proposed  Rule 
M  $»liiif«y  of  Supporting  Analyses 
'^  lA.  KiMilatory  Impact  Analysis 
■'E  feegulatory  Flexibility  Analysis 
C  Paperwork  Reduction  Act 

I.  Background 

A.  Ozone  Depletion 

The  stratospheric  ozone  layer  protects 
the  Earth  from  the  penetration  of 
harmful  ultraviolet  (UV-B)  radiation. 
On  the  basis  of  substantial  scientific 
evidence,  a  national  and  international 
consensus  exists  that  certain  man-made 
halocarbons,  including 
chlorofluorocarbons  (CFCs),  halons, 
carbon  tetrachloride,  and  methyl 
chloroform,  must  be  restricted  because 
of  the  risk  of  depletion  of  the 
stratospheric  ozone  layer  through  the 
release  of  chlorine  and  bromine  (WMO/ 
UNEP  Science  Assessment).  To  the 
extent  depletion  occurs,  penetration  of 
UV-B  radiation  increases,  resulting  in 
potential  health  and  environmental 
harm  including  increased  incidence  of 
certain  skin  cancers  and  cataracts, 
suppression  of  the  immune  system, 
damage  to  plants  including  crops  and 
aquatic  organisms,  increased  formation 
of  ground-level  ozone  and  increased 
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weathering  of  outdoor  plastics.  (See  53 
FR  30566  for  more  information  on  the 
ef&cts  of  ozone  depletion.) 

The  original  theory  linking  CFCs  to 
ozone  depletion  was  first  proposed  in 
1974.  Since  then,  the  scientific 
community  has  made  considerable 
advances  in  measuring  and 
understanding  the  atmospheric 
processes  affecting  stratospheric  ozone 
science.  Repeatedly,  these  scientific 
advances  have  indicated  that  the  impact 
of  man-made  ozone-depleting 
substances  on  the  stratosphere  was  more 
severe  than  previously  thought.  As 
discussed  below,  the  U.S.  and  the 
international  community  have  adopted 
increasingly  stringent  pohcies  regarding 
the  manufacture  and  use  of  ozone- 
depleting  substances  in  response  to  this 
evolving  scientific  understanding. 

B.  Montreal  Protocol 

In  response  to  the  discovery  of  the 
ozone  hole  over  Antarctica  and  to 
growing  evidence  that  chlorine  and 
bromine  could  destroy  stratospheric 
ozone  on  a  global  basis,  many  members 
of  the  international  commimity  came  to 
the  conclusion  that  an  international 
agreement  to  reduce  global  production 
of  ozone-depleting  substances  was 
needed.  Because  releases  of  CFCs  ft-om 
all  areas  mix  in  the  atmosphere  to  affect 
stratospheric  ozone  globaHy,  efforts  to 
reduce  emissions  from  specific  products 
by  only  a  few  nations  could  quickly  be 
offset  by  increases  in  emissions  fi-om     ■ 
•other  nations,  leaving  the  risks  to  the  •  • . 
ozone  layer  unchanged.  EPA  evaluated  • 
the  risks  of  ozone  depletion  in 
Assessing  the  Risks  of  Trace  Gases  That 
Can  Modify  the  Stratosphere  (1987)  and 
concluded  that  an  international 
approach  was  necessary  to  effectively 
safeguard  the  ozone  layer. 

In  September  1987,  the  United  States 
and  22  other  countries  signed  the 
Montreal  Protocol  on  Substances  That 
Deplete  the  Ozone  Layer  (the  Protocol). 
As  originally  drafted,  the  Protocol  called 
for  production  and  consumption  of 
certain  CFCs  (CFC-11, 12, 113, 114, 
115)  and  halons  (Haion-1211,  -1301  and 
-2402)  to  be  frozeu  at  1986  levels 
beginning  July  1, 1969,  and  January  1, 
1992.  respectively,  and  for  the  CFCs  to 
be  reduced  to  50  percent  of  1986  levels 
by  1998.  To  date,  over  90  nations 
representing  approximately  95%  of  the 
world's  production  capacity  for  CFCs 
and  halons  have  signed  the  Montreal 
Protocol.  EPA  promulgated  regulations 
implementing  the  requirements  t>f  the 
1987  Protocol  through  a  system  of 
tradeable  allowances.  EPA  apportioned 
the  allowances  to  producers  and 
importers  of  ozone-depleting  substances 
fi:o|itroIled  substances)  based  on  their 


1986  level  of  production  and 

importation.  It  then  reduced  the 
allowances  for  the  controlled  substances 
according  to  the  schedule  specified  in 
the  Protocol.  (See  56  FR  49548 
(September  30. 1991))  for  a  more 
detailed  discussion  of  the  Protocol  and 
EPA's  regulations  to  implement  the 
phaseout  of  ozone-depleting 
substances.) 

C.  Loadon  Amendments  to  the  Protocol 

Under  Article  6  of  the  Montreal 
Protocol,  the  Parties  are  required  to 
assess  the  science,  economics  and 
alternative  technologies  related  to 
protection  of  the  ozone  layer  every  two 
years.  In  response  to  this  requirement, 
the  Parties  issued  their  first  scientific 
assessment  in  1989  (Scientific 
Assessment  of  Ozone  Depletion).  During 
this  as8es.<;ment.  scientists  examined  the 
data  from  land-based  monitoring 
stations  and  the  total  ozone  mapping 
spectrometer  (TOMS)  satellite 
instrument  and  found  that  there  had 
been  global  ozone  depletion  over  the 
northera  hemisphere  as  well  as  over  the 
southern  hemisphere.  The  scientific 
assessment  also  reported  that  a  three  to 
five  percent  decrease  in  stratospheric 
ozone  levels  had  occiured  between 
1969-1986  in  the  northern  hemisphere 
in  the  winter  months  that  could  not  be 
attributed  to  known  natural  processes. 

At  the  Second  Meeting  of  the  Protocol 
Parties,  held  in  London  on  June  29, 
1990,  the  Parties  responded  to  this  new 
evidence  by  tightening  the  restrictions 
placed  on  these  chemicals.  The  Parties 
to  the  Protocol  passed  amendments  and 
adjustments  which  called  for  a  full 
phaseout  of  the  already  regulated  CFCs 
and  halons  by  2000,  a  pha^ut  of 
carbon  tetrachloride  and  "other  CFCs" 
by  2000  and  a  phaseout  of  methyl 
chloroform  by  2004.  The  parties  also 
passed  a  non-binding  resolution 
regarding  the  use  of 
hydrochlorofluorocarbons  (HCFCs). 
HCFCs  have  been  identified  as  interim 
substitutes  for  CFCs  because  they  add 
much  less  chlorine  to  the  stratosphere 
than  hilly  halogenated  CFCs.  The 
Parties  were  concerned,  however,  that 
rapid  growth  in  the  amount  of  use  of 
these  chemicals  over  time  would  still 
pose  a  threat  to  the  ozone  layer.  As  a 
result,  the  resolution  called  for  the 
phaseout  of  HCFCs  by  2020  if  feasible 
and  no  later  than  2040  in  any  case. 

D.  Advance  Notice  of  Proposed 
Rulemaking  Regarding  Recycling 

On  May  1, 1990,  EPA  published  an 
advance  notice  of  proposed  rulemaking   « 
(,\NPRM,  55  FR  18256)  addressing 
issues  related  to  the  development  of  a 
national  CFC  recycling  program.  This 


notice  emphasized  that  recycling  is 
important  because  it  would  allow  the 
continued  use  of  equipment  requiring 
CFCs  for  service  past  the  year  in  which 
CFC  production  is  phased  out,  thereby 
eliminating  or  deferring  the  cost  of  early 
retirement  or  retrofit  of  such  equipment. 
The  Agency  continues  to  believe  that 
the  continued  use  of  these  substances  in 
existing  equipment  that  recycling  would 
allow  can  serve  as  a  useful  bridge  to 
alternative  products  while  minimizing 
disruption  of  the  current  capital  stock  of 
equipment. 

The  ANPRM  asked  for  comment  on 
the  feasibility  of  recycimg  in  various 
CFC  end  uses  and  also  asked  for 
comment  on  methods,  such  as  a 
deposit/refund  system,  that  could  be 
employed  to  encourage  recycling.  The 
Agency  received  110  pubUc  comment 
letters  in  response  to  the  ANPRM.  In 
general,  most  commenters  recoj^.ized 
the  need  for  recycling  to  heip  proloct 
the  ozone  layer  and  to  provide  a  source 
of  refrigerant  to  service  existing  capital 
equipment  after  the  phaseout  of  CFC 
production  is  complete. 

E.  Excise  Tax 

As  peul  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  the  U.S. 
Congress  levied  an  excise  tax  on  the  sale 
of  CFCs  and  other  chemicals  that 
deplete  the  ozone  layer,  with  specific 
exemptions  for  exports  and  recycling. 
The  tax  has  operated  as  a  complement 
to  EPA's  regulations  limiting  production 
and  consumption  by  increasing  the 
costs  of  using  virgin  controlled 
substances.  The  original  excise  tax  was 
amended  in  1991  to  include  methyl 
chloroform,  carbon  tetrachloride  and 
other  CFCs  regulated  by  the  amended 
Montreal  Protocol  and  Title  VI  of  the 
Clean  Air  Act.  The  Energy  PoUcyAct  of 
1992,  section  1931  of  Public  Law  102- 
486,  revised  and  further  increased  the 
excise  tax.  effective  January  1, 1993.  By 
raising  the  cost  of  virgin  controlled 
substances,  the  tax  has  created  an 
additional  incentive  for  industry  to  shift 
out  of  these  substances  and  increase 
recycling  activities,  and  it  has 
encouraged  the  development  of  a  market 
for  alternative  chemicals  and  processes. 

F.  Clean  Air  Act  Amendments  of  1 990 

The  Clean  Air  Act  Amendments  of 
1990,  signed  November  15,  1990. 
include  requirements  for  controlling 
ozone-depleting  substances  that  are 
generally  consistent  with,  but  in  some 
cases  more  stringent  than  those 
contained  in  the  Montreal  Protocol  as 
revised  in  1990.  For  the  substances 
covered  by  the  revised  Protocol's 
control  measures.  Title  VI  of  the  Act 
calls  for  a  phaseout  of  CFCs  by  January 
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1,  2000  with  deeper  interim  reductions 
and,  in  the  case  of  methyl  chloroform, 
an  earlier  phaseout  date  (2002  instead  of 
2005).  For  the  HCFCs.  Title  VI  requires 
use  restrictions,  a  production  freeze  in 
2015  and  a  phaseout  in  2030.  EPA 
issued  a  temporary  final  rule  on  March 
6, 1991  implementing  the  production 
and  consumption  limits  contained  in 
the  Act  for  calendar  year  1991.  (See  56 
FR  9518.)  The  Agency  pubUshed 
proposed  regulations  for  1992  and 
beyond  on  September  30, 1991  (See  56 
FR  49548).  As  discussed  below,  on 
January  19, 1993,  EPA  proposed 
regulations  to  implement  an  accelerated 
phaseout  of  class  I  substances  and  some 
class  n  substances. 

In  addition  to  the  phaseout  of  ozone- 
depleting  substances,  title  VI  includes  a 
variety  of  other  provisions  intended  to 
reduce  emissions  of  ozone-depleting 
substances.  Section  608.  the  foundation 
for  the  regulations  promulgated  today, 
provides  for  EPA  to  promulgate 
regulations  to  achieve  the  "lowest 
achievable  level"  of  emissions  of  ozone- 
depleting  substances  and  to  maximize 
recycling  of  such  substances.  Section 
608  also  bans  the  knowing  venting  of 
ozone-depleting  substances  during  the 
maintenance,  service,  repair,  or  disposal 
of  appliances  and  industrial  process 
refrigeration.  Section  609  establishes  a 
specific  program  requiring  the  recovery 
and  recycling  of  refrigerant  used  in 
motor  vehicle  air  conditioners, 
specifically  requires  training  and 
certification  of  technicians,  and  restricts 
the  sale  of  small  containers  of  CFCs. 
Other  Title  VI  sections  call  for 
mandatory  labeling,  a  ban  on 
nonessential  products,  a  program  to 
review  the  safety  of  alternatives  to  class 
I  and  class  II  substances,  and 
requirements  of  federal  entities  to 
conform  to  Title  VI  regulations  and  to 
maximize  the  use  of  safe  alternatives. 

G.  Accelerated  Phaseout 

Based  on  new  scientific  evidence 
developed  since  the  passage  of  the 
Clean  Air  Act  Amendments  and  the 
issuance  of  implementing  regulations, 
the  international  community,  led  by  the 
United  States,  has  agreed  to  further 
accelerate  the  phaseout  of  already 
regulated  ozone-depleting  substances. 
Virtually  all  class  I  substances  will  be 
phased  out  in  less  than  three  (3)  years 
(by  January  1, 1996)  and  halons  will  be 
phased  out  by  January  1, 1994.  The 
following  section  describes  the  most 
recent  scientific  and  international 
developments  regarding  ozone 
depletion. 


1.  New  Scientific  Data  Regarding  Ozone 
Depletion 

Significant  scientific  advances  have 
occurred  since  the  initial  Protocol 
assessments  in  1989.  Several  subsequent 
reports  since  that  time  have  indicated  a 
more  rapid  rate  of  ozone  depletion  than 
previously  believed.  The  most  recent 
Montreal  Protocol  Scientific 
Assessment,  issued  December  17, 1991, 
contains  information  from  ground-based 
monitoring  instruments,  as  well  as  from 
satelhte  instruments,  from  the  years 
1979-1991.  The  data  indicate  significant 
decreases  in  total-column  ozone  have 
occurred  in  winter,  and  for  the  first 
time,  also  show  decreases  in  spring  and 
summer,  in  both  the  northern  and 
southern  hemispheres  at  middle  and 
high  latitudes.  The  data  further  show  no 
significant  depletion  has  occurred  in  the 
tropics.  TOMS  data  indicate  that  for  the 
period  1979  to  1991,  decreases  in  total 
ozone  at  45  degrees  south  latitude 
ranged  between  4.4  percent  in  the  fall  to 
as  much  as  6.2  percent  in  the  summer, 
while  depletion  at  45  degrees  north 
latitude  ranged  between  1.7  percent  in 
the  fall  to  5.6  percent  in  the  winter.  Data 
from  the  ground-based  Dobson  network 
confirm  these  losses  in  total  column 
ozone  during  the  thirteen-year  period. 
These  findings  show  almost  twice  as 
much  depletion  as  the  average  rate 
measured  by  the  ground-based  network 
over  a  twenty-year  period.  Based  on  this 
new  data,  scientists  have  concluded  that 
the  ozone  in  the  stratosphere  during  the 
1980s  disappeared  at  a  much  faster  rate 
than  experienced  in  the  previous 
decade. 

The  recent  UNEP  Science  Assessment 
also  includes  new  data  on  the  estimated 
ozone  depletion  potentials  (ODPs)  of 
ozone-depleting  substances.  The 
assessment  placed  the  ODP  of  methyl 
bromide,  a  chemical  previously  thought 
to  have  an  insignificant  effect  on 
stratospheric  ozone,  at  0.6,  with  a  range 
of  uncertainty  between  0.44-0.69.  On 
November  25, 1992.  the  Parties  to  the 
Montreal  Protocol  agreed  to  assign 
methyl  bromide  an  ODP  of  0.7  (based  on 
an  update  of  the  science  assessment). 

On  February  3, 1992,  NASA  released 
preliminary  data  acquired  by  the 
ongoing  Arctic  Airborne  Stratospheric 
Experiment-n  (AASE-II),  a  series  of 
high-altitude  instrument-laden  plane 
flights  over  the  northern  hemisphere 
(see  Interim  Findings:  Second  Airborne 
Arctic  Stratospheric  Expedition). 
Additional  data  were  also  obtained  from 
the  initial  observations  by  NASA's 
Upper  Atmosphere  Research  Satellite 
(UARS),  launched  in  September  1991. 
The  measurements  show  higher  levels 
of  chlorine  monoxide  (CIO)  (the  key 


agent  responsible  for  stratospheric 
ozone  depletion)  over  Canada  and  New 
England  than  were  observed  during  any 
previous  series  of  aircraft  flights.  In  fact, 
the  CIO  levels  over  the  United  States 
and  Canada  and  as  far  south  as  the 
Caribbean  were  many  times  greater  than 
gas  phase  models  had  predicted.  These 
levels  are  only  ]>artially  explainable  by 
enhanced  aerosol  surface  reactions  due 
to  emissions  bom  the  volcanic 
eruptions  of  Mount  Pinatubo.  The 
expiedition  also  found  that  the  levels  of 
hydrogen  chloride  (Hcl),  a  chemical 
species  that  stores  atmospheric  chlorine 
in  a  less  reactive  state,  to  be  low, 
providing  new  evidence  for  the 
existence  of  chemical  processes  that 
convert  stable  forms  of  chlorine  into 
ozone-destroying  species. 

In  addition,  the  levels  of  nitrogen 
oxides  (NOa)  were  also  observed  to  be 
low,  providing  evidence  of  reactions 
that  take  place  on  the  surface  of  aerosols 
that  diminish  the  ability  of  the 
atmosphere  to  control  the  buildup  of 
chlorine  radicals.  New  observations  of 
Hcl  and  nitrogen  oxide  (NO)  imply  that 
chlorine  and  bromine  are  more  effective 
in  destroying  ozone  than  previously 
believed. 

The  NASA  findings  indicate  that  in 
late  January  of  1992.  the  Arctic  air  was 
chemically  "primed"  for  the  potential 
formation  of  a  springtime  ozone  "hole" 
similar  to  that  formed  each  spring  over 
Antarctica.  These  findings  also  are 
consistent  with  theories  that  ozone 
depletion  may  occur  at  an  accelerated 
rate  on  aerosol  surfaces  in  the 
stratosphere  anywhere  around  the  globe, 
and  not  only  on  polar  stratospheric 
clouds  as  was  previously  believed. 

After  collecting  more  data,  NASA 
released  an  April  30, 1992  "End  of 
Mission  Statement."  which  indicated 
that  while  a  rise  in  stratospheric 
temperatures  in  late  January  prevented 
severe  ozone  depletion  from  occuning 
in  the  Arctic  this  year,  observed  ozone 
levels  were  nonetheless  lower  than  had 
previously  been  recorded  for  this  time 
of  year.  This  information  has  further 
increased  the  Agency's  concern  that 
significant  ozone  loss  may  occur  over 
populated  regions  of  the  earth,  thus 
exposing  humans,  plants  and  animals  to 
harmful  levels  of  ifV-B  radiation,  and 
adds  support  to  the  need  for  further 
efforts  to  limit  emissions  of 
anthropogenic  chlorine  and  bromine. 

In  response  to  the  preliminary 
findings.  President  Bush  announced  on 
February  1l,  1992,  that  the  United 
States  would  unilaterally  accelerate  the 
phaseout  schedule  for  ozone-depleting 
substances,  and  he  called  upon  other 
nations  to  agree  to  an  accelerated 
phaseout  schedule  as  well.  The 
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President  also  asked  U.S.  producers  to 
reduce  voluntarily  1992  output  of  class 
I  substances  to  half  of  the  1986  baseline 
levels.  In  addition,  the  President 
directed  EPA  to  re-evaluate  the 
phaseout  schedule  for  HCFCs,  and  to 
consider  the  phaseout  of  methyl 
bromide.  • 

2.  Copenhagen  Revisions  to  the 
Montreal  Protocol 

On  November  25, 1992,  the  Fourth 
Meeting  of  the  Montreal  Protocol  was 
convened.  In  this  meeting,  the  Parties 
took  a  number  of  actions,  including 
accelerating  the  phaseout  schedule  of 
CFCs,  halons,  cart>on  tetrachloride,  and 
methyl  chloroform  and  added  HCFCs 
and  methyl  bromide  to  the  list  of 
chemicals  to  be  controlled  under  the 
Montreal  Protocol. 

The  following  adjustments  to  the 
phaseout  schedules  of  previously- 
controlled  substances  were  adopted  at 
the  Copenhagen  meeting: 

(a)  Accelerating  the  pnaseout 
schedule  for  the  originally-controlled 
CFCs  (class  I,  group  I  substances)  to 
require  a  75%  reduction  in  production 
and  consumption  (production  plus 
imports  minus  exports)  from  1986 
baseline  levels  for  1994  and  1995,  and 
a  complete  phaseout  by  1996; 

(b)  Accelerating  the  phaseout 
schedule  for  halons  (class  I,  group  II 
substances)  to  require  a  complete 
phaseout  in  production  and 
consumption  by  1994: 

(c)  Accelerating  the  phaseout 
schedule  for  other  fully  halogeiiated 
CFCs  (class  I.  group  III  substances)  to 
require  a  reduction  from  1989  levels, 
75%  in  1994  and  1995,  and  a  complete 
phaseout  of  production  and 
consumption  by  1996; 

(d)  Accelerating  the  reduction 
schedules  for  carbon  tetrachloride  (class 
I,  group  rV)  by  requiring  a  reduction 
from  1989  levels  of  85%  in  1995,  and 

a  complete  phaseout  in  1996; 

(e)  Accelerating  the  phaseout 
schedule  for  methyl  chloroform  (class  I, 
group  V)  by  reducing  production  and 
consumption  to  50%  of  1989  levels  in 
1994.  and  phasing  out  completely  by 
1996. 

(f)  Establishing  criteria  for  identifying 
essential  uses  and  a  process  for 
excepting  Umited  production  and 
consumption  of  the  above  chemicals 
following  their  phaseout  (see  below). 

These  adjustments  go  into  effect  in 
approximately  six  months. 

in  addition,  the  Parties  adopted  the 
following  amendments  to  the  Protocol: 

(a)  Freezing  consumption  of  HCFCs 
(class  n  substances)  beginning  in  1996 
to  a  baseline  ceiling  of:  100%  of  1989 
the  ozone  depletion  potential  (ODP) 


weighted  level  of  HCFC  consumption, 
plus  3.1%  of  the  ODP-weighted  1989 
CFC  consumption,  followed  by 
reductions  in  the  baseUne  to  65%  by 
2010,  90%  by  2015,  and  99.5%  by  2020; 
and  completely  phasing  out 
consumption  by  2030; 

(b)  Adding  hydrobromofluorocarbons 
(HBFCs)  to  the  list  of  controlled 
substances,  specifying  their  ozone 
depletion  potential,  and  phasing  their 
production  and  consumption  out 
completely  by  1996; 

(c)  Listing  methyl  bromide  as  a 
controlled  substance  with  an -ozone 
depletion  potential  of  0.7,  and  freezing 
production  and  consumption  beginning 
in  1995  at  1991  consumption  levels; 
(not  including  amounts  used  for 
quarantine  and  preshipment  uses): 

(d)  Establishing  a  procedure  for  the 
approval  by  the  Parties  for  continued 
production  and  consumption  after 
phaseout  to  meet  essential  use 
requirements;  essential  uses  are  defined 
as  those  necessary  for  health  or  safety, 
or  critical  to  the  functioning  of  society, 
and  where  there  are  no  available 
alternatives  or  existing  stocks  of  banked 
or  recycled  material; 

(e)  Establishing  reporting 
requirements  for  HCFCs,  HBFCs.  and 
methyl  bromide; 

(f)  Establishing  reporting 
requirements  for  imports  and  exports  of 
controlled  substances  to  and  from  non- 
parties to  the  Protocol;  and 

(g)  Extending  the  prohibitions  on 
trade  with  respect  to  foreign  states  not 
party-sf)ecified,  which  include  banning 
imports  from  foreign  states  not  a  party 
of  Annex  C,  Group  II  ozone-depleting 
substances  (HBFCs)  and  banning 
exports  to  foreign  states  not  a  party  of 
HBFCs,  commencing  1  year  of  the 
Copenhagen  Amendments  entry  into 
force. 

The  Amendments  will  enter  into  force 
under  the  Protocol  following  their 
ratification  by  at  least  twenty  Parties. 
This  is  projected  to  be  accomplished  by 
January  1, 1994. 

The  Partfes  also  made  a  number  of 
procedural  and  definitional  changes  that 
affect  implementation  of  the  Protocol 
and  that  are  included  in  the  proposed 
accelerated  phaseout  regulation.  The 
changes  include: 

(a)  The  approval  of  destruction 
technologies  and  the  requirement  that 
Parties  that  plan  to  operate  destruction 
facilities  do  so  in  accordance  with  Good 
Housekeeping  Procedures  developed  by 
the  Parties  or  with  their  equivalent: 

(b)  Clarification  of  the  definition  of 
controlled  substances  to  exclude 
insignificant  quantities  under  defined 
circumstances,  and  to  encourage  Parties 


to  minimize  emissions  of  such  excluded 
substances; 

(c)  Clarification  of  the  reporting 
requirements  and  treatment  of 
international  transshipments: 

(d)  Clarification  of  uie  definition  of 
controlled  substance  to  exclude  the 
import  and  export  of  recycled  and  used 
controlled  substances  from  the 
calculation  of  consumption,  but  to 
require  reporting  of  data  concerning 
these  imports  and  exports. 

3.  The  Proposed  Accelerated  Phaseout 
Regulation 

In  July  1992,  EPA  issued  its  final  rule 
and  regulatory  program  implementing 
section  604  of  the  Clean  Air  Act 
Amendments.  Section  604  limits  the 
production  and  consumption  of  ozone- 
depleting  chemicals.  EPA  controls 
production  and  consumption  by  issuing 
allowances  or  permits  that  are  expended 
in  the  production  or  importation  of 
these  chemicals.  Trading  of  these 
allowances  is  permitted. 

The  regulation  requires  producers  of 
class  I  substances  to  gradually  reduce 
their  production  of  these  chemicals  and 
to  phase  them  out  completely  as  of 
January  1,  2000  (2002  for  methyl 
chloroform).  In  addition  to  the 
production  limits,  the  rule  requires  a 
similar  reduction  in  consumption. 

In  February  1992,  the  President 
requested  that  U.S.  producers 
voluntarily  reduce  their  production  of 
CFCs  by  half  of  the  baseline  year  levels 
and  phase  out  CFCs.  carbon 
tetrachloride,  methyl  chloroform  and 
halons  by  January  1,  1996.  He  also 
announced  that  the  U.S.  would  revisit 
the  phaseout  schedule  for  HCFCs. 

Several  months  earlier,  EPA  had 
received  a  petition  from  the  Natural 
Resources  Defense  Council  (NRDC).  the 
Environmental  Defense  Fund  (EDF)  and 
Friends  of  the  Earth  (FOE),  requesting 
earlier  phaseouts  of  ozone-depleting 
substances  and  that  EPA  add  methyl 
bromide  to  the  list  of  class  I  substances 
and  also  phase  out  its  production. 
Another  petition  was  submitted  by  the 
Alliance  for  Responsible  CFC  Policy 
that  also  supported  earlier  phaseouts  of 
CFCs  and  certain  HCFCs. 

Based  on  these  national  and 
international  developments,  EPA 
proposed  on  January  19,  1993,  to 
accelerate  the  phaseout  of  CFCs,  methyl 
chloroform,  carbon  tetrachloride, 
halons,  HCFC-141b,  HCFC-142b,  and 
HCFC-22.  The  Agency  is  also  proposing 
to  add  methyl  bromide  and  HBFCs  to 
the  list  of  major  class  I  substances  and 
phase  them  out  by  2000  and  1996, 
respectively.  In  addition,  the  proposal 
addresses  various  trade  provisions 
required  by  the  Montreal  Protocol. 
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H.  Netk*  of  Proposed  RtJemmking 
Regarding  Recycling 

On  December  Iff.  1992,  EPA 
published  a  notice  of  proposed 
rulemaking  (NPRM.  57  FR  23a).  b  that 
notice,  EPA  proposed  regulations  under 
section  608  of  the  Qean  Air  Act  (the 
Act)  that  would  have  established  a 
recycling  program  for  ozone-depleting 
refrigerants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  or  refrigeration  equipment. 
The  proposed  regulations  would  h3v« 
required  persons  servicing  air- 
conditioning  and  refrigaratktn 
equipment  to  observe  certain  service 
practices  that  reduce  refrigerant 
emissions  and  would  have  established 
equipment  and  off-site  reclaimer 
certification  programs.  The  proposal  did 
not  include  a  mandatory  program  for 
certifying  technicians:  however, 
comments  were  solicited  on  the  need 
and  prudence  of  such  a  mandatory 
program.  In  addition.  EPA  would  have 
required  that  ozon«-<lepleling 
compounds  contained  "in  bulk"  ia 
ap>pliaitc8s  b«  removed  prior  to  disposal 
of  the  appliancas.  and  that  all  air- 
conditioning  and  refrigeration 
equipment,  except  for  small  appliances 
and  rooB)  air  eoaditioDers,  be  provided 
with  a  servicing  aperture  that  would 
facilitate  recov«ry  of  the  refrigerant 

II.  Section  608  of  the  Clean  Air  Act 

Section  608  of  the  Cleaa  Air  Act.  as 
amended  in  1990,  provides  the  legal 
basis  for  this  rulemaking,  h  requires 
EPA  to  establish  a  comprehensive 
program  to  limit  emissions  of  ozone- 
depleting  substances  during  theii  use 
and  disposal. 

Section  608  is  divided  iste  three 
subsections.  In  brief,  the  first  requires 
regulations  to  reduce  the  use  and 
emission  of  class  I  substances  (CFCs. 
halons.  carbon  tetrachloride,  and  methyl 
chloro£onn}  aad  class  il  substances 
(HCFCs)  to  the  lowest  achievable  level, 
and  to  maximize  the  recycling  of  such 
substances.  The  second  subsection 
requires  that  the  regulations 
promulgated  pursuant  to  subsection  (a) 
contain  requirements  concerning  the 
safe  disposal  of  class  I  and  class  II 
substances.  Finally,  the  third  subsection 
establishes  self-effactuatiiig  prohibitions 
on  the  venting  into  the  environment  of 
class  I  or  class  Q  substances,  and 
eventually  their  substitutes,  during 
servicing  and  disposal  of  air- 
conditioning  or  refrigeration  equipment. 

In  particular,  subsection  \a)  of  section 
608  requires  EPA  to  promulgate 
regulations  "estaUishiog  standards  and 
requirements  regarding  the  use  and 
disposal"  of  both  ckss  I  and  class  II 


substances.  The  leguladooa  requind 
to  "reduce  dM  us*  and  aniiasioao/cucb 
substances  to  the  lowest  acfaiavabi* 
level"  and  are  to  "maximize  the 
recapture  and  recycling  of  such 
substances."  Sobsection  (a)  caUs  for 
EPA  to  promulgate  such  regulations 
with  respect  to  "dra  use  and  disposal  of 
class  I  substances  during  the  sendee, 
repair,  or  disposal  of  apphances  and 
industrial  process  refrigeration"  by 
January  1, 1992.  tAppliance  is  defined 
by  section  601(1)  as  "say  davica  whidi 
contains  and  uses  a  class  I  m  class  D 
substance  as  a  refrigerant  and  which  is 
used  for  household  or  commercial 
purposes,  iacluding  any  air  conditioner, 
refrigerator,  chiller,. or  freezer."  EPA 
believes  that  motor  vehicle  air 
conditioners  iMVACs)  are  incliKied 
within  the  scope  of  the  term 
"appliance"  but  that  the  servicing 
regulations  promulgated  pursuant  to 
section  609  of  the  Act  eliminate  the 
need  to  promulgate  servicing 
regidations  for  MVACs  undo'  section 
608.  MVACs,  however,  are  subject  to 
disposal  regulations  promulgated  today 
under  sectioa  608.)  "Hiesa  regulations 
were  to  become  effectiva  by  July  1, 
1992. 

Paragraph  (2)  of  subsection  (a) 
expands  the  scope  of  the  recycling  and 
emission  reduction  regulations  by 
requiring  EPA  to  promulgate  additional 
regulations  by  November  15, 1994,  that 
establish  standards  and  requirements 
regarding  the  use  and  disposal  of  both 
class  I  and  class  IT  substances  not 
covered  by  the  initial  set  of  regulations, 
i.e.,  all  other  uses  of  class  I  and  class  D 
substances.  These  regulations  are  to  go 
into  effisct  not  later  than  12  months  after 
their  promulgation.  Subsection  (a) 
further  provides  that  the  regulations 
promulgated  pursuant  to  it  may  include 
requirements  to  use  alternative 
substances,  to  minimize  the  use  of  class 
I  or  class  D  substances,  or  to  promote 
the  use  of  safe  alternatives  to  class  I  and 
class  n  substances. 

Subsection  (b)  of  section  608  requires 
that  the  regulations  under  section  608(a) 
establish  standards  and  requirements  for 
the  safe  disposal  of  class  I  and  class  n 
substances.  These  are  to  include  (1) 
requirements  that  such  sxibstances 
contained  "in  hviOt  in  apptiances, 
machines  or  other  goods"  be  removed 
prior  to  the  disposal  of  such  items  or 
their  delivery  for  recycling;  (2) 
requirements  that  "any  appliance, 
machiije  or  other  good  containing  a 
class  I  or  class  II  substances  in  bulk"  be 
"equipped  with  a  servicing  aperture  or 
an  equally  afSsctiva  design  foaturs 
which  will  faoHtate  the  rec^ture  of 
such  siibstanca;"  and  (3)  requirements 
that  products  in  which  a  class  1  or  class 


n  subslaiica  is  an  "iBkacmt  olemenf^be 
disposad  ai  "in  a  manner  that  rechieeSr 
to  Ine  maxiiBunt  aoiteat  practicabla,  tha 
release  of  such  subatanca  iaia  tha 
environmeaL" 

Tbm  iffoviaions  of  subsadiois  (a)  and 
(b)  ultimataly  (by  Nofvember,  1994) 
apply  to  all  uses  of  class  I  and  class  II 
substances,  including  air-conditioning    ' 
and  refrigeration,  solvents,  foam 
blowing,  and  fire  control.  However, 
these  subsections  focus  first  on  tha  usa 
and  disposal  of  refrigerants  dining  di» 
service,  repair,  or  disposal  of  air- 
conditioniBg  or  refrigeration  equipraeaL 

Refrigenints  also  receive  special 
emphasis  in  subsection  (c)  of  section 
608,  which  provides  in  paragraph  (1) 
that,  effective  July  1. 1992,  it  is 
"unlawful  for  any  person,  in  the  course 
of  maintaining,  servicing,  repairing,  or 
disposing  of  an  appliance  or  industrial 
process  refrigeration,  to  knowingly  v«tf 
or  otherwise  knowingly  release  or 
dispose  of  class  I  or  class  Q  refiigwaBts 
in  a  manner  that  "permits  such 
substances  to  enter  tha  environment" 
Certain  de  minimis  releases  are 
exempted  from  this  self-efisctuating 
prohibition.  As  discussed  b^ow  in 
Section  m.  D.  EPA  will  consider 
releases  to  ba  de  minimis  «4ien  they 
occiu*  while  the  recycling  and  recovery 
requirements  of  this  regmatioo  are 
followed.  Section  606(c)(2)  extends  tfa« 
prohibition  on  venting  to  substances 
that  are  substitutas  far  dass  I  and  class 
n  refrigerants  effectiva  November  15. 
1995,  unless  the  AdministratcB' 
determines  that  such  venting  or  releases 
do  not  pose  a  threat  to  the  anviranm«it 
The  Agency  notes  that  since  MVACs  are 
covered  by  the  term  "applianca,"  the 
servicing  and  disposal  cd  MVACs  are 
subiect  to  the  prohibitloB  on  venting. 

The  refrigerant  recycling  and  safa 
disposal  requirements  promulgated 
today  are  a  major  step  in  the 
implementation  of  section  60B.  EPA 
research  indicates  that  in  all  ^r- 
conditioning  or  refrigeration  sectors, 
emissions  during  servicing  and  disposal 
of  equipment  account  for  between  50 
and  94  percent  of  total  amiasioDfl  during 
the  life  cycle  of  the  equipment 
(Regulatory  Impact  Analysis:  the 
National  Recycling  and  Emission 
Reduction  Program.  (RIA)).  Tha 
recovery  and  recycling  requirements 
published  today  sluMud  significantly 
reduce  emissions  during  servicing  and 
disposal.  In  thosa  sectors  where  leakage 
during  use  accounts  for  a  significant 
percentage  of  total  emissions.  EPA  is 
establishing  a  program  for  requiring  the 
repair  of  such  leaks.  EPA  will  ccn^idec 
in  tha  fiitiue  tha  regulation  of  non- 
refrigerant  applkations  of  class  I  and 
class  Q  con^fNuida  under  section  608. 
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These  regulations  may  include 
requirements  for  emission-reducing 
engineering  controls  and  work  practices 
and/or  requirements  to  use  alternative 
substances  in  those  uses  for  which 
substitutes  exist.  In  determining  what 
further  actions  to  take  under  section 
608,  EPA  will  consider  the  accelerated 
phaseout  dates  for  class  I  substances, 
the  expected  costs,  and  environmental 
"  benefits  of  further  regulation. 

m.  This  Rule 

A.  Equipment  and  Refrigerants  Affected 
1.  Equipment  Affected 

Today's  final  rule  applies  to  the 
servicing  and  disposal  of  most  air- 
conditioning  and  refrigeration 
equipment,  including  household  air 
conditioners  and  rehigerators, 
commercial  air  conditioners  and 
chillers,  commercial  refrigeration, 
industrial  process  refrigeration; 
refiigerated  transport,  and  air- 
conditioning  in  vehicles  not  covered  by 
EPA's  regulations  under  section  609  of 
the  Clean  Air  Act  (which  apply  to  the 
service  of  motor  vehicle  air 
conditioners,  or  MVACS).  As  mentioned 
above,  the  rule  also  applies  to  the 
disposal  of  air-conditioning  and 
refrigeration  equipment,  including 
MVACs.  Following  is  a  description  of 
the  major  categories  of  equipment  that 
will  be  affected  by  the  rule: 

Household  Refrigeration.  This 
category  consists  of  refrigerators  and 
freezers  intended  primarily  for 
household  use,  though  they  may  be 
used  outside  the  home  (e.g.,  in  an 
office).  In  terms  of  the  number  of  units 
currently  in  operation,  this  is  the  largest 
sector  affected  by  this  rule,  with  an 
estimated  159  million  units.  The 
amount  of  refrigerant  (charge)  in  each  of 
these  units,  however,  is  quite  small 
relative  to  the  charge  in  equipment  in 
other  sectors,  ranging  from  six  ounces  to 
approximately  one  pound  of  CFC-12. 
The  quantity  of  refrigerant  in  this  sector 
that  is  available  for  recycling  at 
servicing  and  disposal  is  estimated  to  be 
approximately  6,000  metric  tons  per 
year  when  weighted  by  the  ozone- 
depletion  potential  of  the  refrigerant. 
(This  and  other  estimates  in  this  section 
are  based  on  figures  from  1990.)  This 
makes  up  approximately  19%  of  the 
total  available  from  the  sectors  affected 
by  this  rule  when  these  quantities  are 
weighted  by  the  ozone  depletion 
potentials  (or  ODPs)  of  the  refrigerants. 
Because  servicing  is  relatively  rare  in 
this  sector,  approximately  90%  of  this 
17%  would  be  recovered  at  disposal. 

Other  Refrigerated  Appliances.  Other 
refrigerated  appliances  include 
debumidifiers,  vending  machines,  ice 


makers,  and  water  coolera.  These 
equipment  types  have  charge  sizes  and 
service  characteristics  similar  to  those 
in  the  Household  Refrigeration  sector. 
The  total  number  of  units  of  these  types 
in  current  operation  is  approximately  23 
million  units.  The  quantity  of  refrigerant 
in  this  sector  that  is  estimated  to  be 
available  for  recycling  at  servicing  and 
disposal  is  700  metric  tons  per  year 
(ODP-weighted),  which  makes  up 
approximately  two  percent  of  the  total 
available  from  the  sectors  affected  by 
this  rule. 

Residential  Air-conditioning.  This 
sector  includes  window  units,  packaged 
terminal  air  conditioners,  central  afr 
conditioners,  light  commercial  air 
conditioners,  and  heat  pumps.  There  are 
approximately  85  million  units  in  this 
sector,  making  it  the  second  largest.  The 
residential  air-conditioning  sector  is 
similar  to  the  household  refrigeration 
and  other  appliances  sectors  because  the 
equipment  stock  is  large,  the  equipment 
is  infrequently  serviced,  and  charge 
sizes  are  small  (4-7  pounds).  The 
quantity  of  refrigerant  in  this  sector  that 
is  available  for  recycling  at  servicing 
and  disposal  is  estimat^  to  be  1800 
metric  tons  per  year  (when  weighted  by 
the  ozone-depletion  potential  of  the 
refrigerant),  which  makes  up 
approximately  six  percent  of  the  total 
available  from  the  sectors  affected  by 
this  rule.  This  figure  is  lower  than  that 
for  household  refrigeration  because 
residential  and  Ught  commercial  air- 
conditioning  rehes  exclusively  upon 
HCFC-22.  which  has  approximately  five 
percent  of  the  ozone-depletion  potential 
of  CFC-12. 

Transport  Refrigeration.  The 
Transport  Refrigeration  sector  consists 
of  refrigerated  ship  holds,  truck  trailers, 
railway  height  cars,  and  other  shipping 
containers.  With  less  than  one  million 
transport  refiigeration  xuiits  currently  in 
use,  this  sector  is  relatively  small. 
Trailers,  railway  cars,  and  shipping 
containers  are  commonly  charged  with 
CFC-12.  Ship  holds,  on  the  other  hand, 
rely  on  HCFC-22  and  ammonia.  The 
average  charge  size  in  this  sector  is 
approximately  18  pounds,  which  is 
relatively  small  compared  to  all  but 
household  sectors.  Ine  quantity  of 
refrigerant  in  this  sector  that  is 
estimated  to  be  available  for  recycling  at 
servicing  and  disposal  is  1900  metric 
tons  per  year  (ODP-weighted),  which 
makes  up  approximately  six  percent  of 
the  total  available  from  the  sectors 
affected  by  this  rule.  Unlike  equipment 
in  the  household  sectors,  equipment  in 
the  transport  refiigeration  sector  is 
usually  serviced  every  year.  Thus, 
refrigerant  recovered  and  recycled  at 
servicing  would  accoiuit  for 


approximately  25%  of  the  total 
recovered  and  recycled  in  this  sector. 

Retail  Food.  The  retail  food  sector 
includes  refrigerated  equipment  foimd 
in  supermarkets,  convenience  stores, 
restaurants,  and  other  food  service 
establishments.  The  equipment  includes 
small  reach-in  refrigerators  and  freezers, 
refrigerated  display  cases,  walk-in 
coolera  and  freezers,  as  well  as  large 
parallel  systems.  Convenience  stores 
and  restaurants  typically  use  stand- 
alone refrigerators,  freezers,  and  walk-in 
coolera.  In  contrast,  supermarkets 
usually  employ  large  parallel  systems, 
which  connect  many  display  cases  to  a 
central  condensing  unit  by  means  of 
extensive  refiigerant  piping.  Because  the 
piping  required  to  connect  all  of  the 
cases  may  be  miles  long,  these  systems 
can  contain  charges  of  over  500  pounds. 
Charges  are  typically  CFC-12,  CFC-502, 
or  HCFC-22.  The  estimated  total  stock 
of  retail  food  equipment  is 
approximately  1.6  million  units.  The 
quantity  of  refiigerant  in  this  sector  that 
is  estimated  to  be  available  for  recycling 
at  servicing  and  disposal  is  9,000  metric 
tons  per  year  (ODP-weighted),  which 
makes  up  approximately  28%  of  the 
total  available  from  the  sectors  affected 
by  this  rule. 

Cold  Storage  Warehouses.  Cold 
storage  warehouses  are  used  to  store 
meat,  produce,  dairy  products,  and 
other  perishable  goods.  There  are 
approximately  665  million  cubic  feet  ol 
refrigerated  space  in  cold  storage 
warehouses  throughout  the  United 
States.  This  sector  is  similar  to  the  retail 
food  sector,  but  its  equipment  is 
serviced  even  more  frequently  (up  to 
four  times  each  year)  and  can  be 
charged  with  even  greater  quantities  of 
refrigerant.  Fne  quantity  of  refrigerant  in 
this  sector  that  is  estimated  to  be 
available  for  recycling  at  servicing  and 
disposal  is  83  metric  tons  per  year 
(ODP-weighted),  which  makes  up  less 
than  one  percent  of  the  total  available 
fit>m  the  sectora  affected  by  this  rule. 

Commercial  Comfort  Air- 
conditioning.  Chillers  are  used  to 
regulate  the  temperature  and  humidity 
in  offices,  hotels,  shopping  centere.  and 
other  large  buildings.  There  are 
approximately  170,000  units  currently 
installed,  making  this  sector  one  of  the 
smallest  affected  by  the  recycling  rule  in 
terms  of  stock  size. 

There  are  three  major  types  of 
chillere:  centrifugal,  reciprocating,  and 
screw.  Each  of  these  is  named  for  the 
type  of  compressor  employed. 
Centrifugal  chillers,  used  to  cool  areas 
ranging  from  30,000  to  600.000  square 
feet,  are  generally  the  largest  and  can  be 
charged  with  up  to  900  kg  (about  2000 
pounds)  of  refiigerant.  These  chillere 
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may  use  CFC-11.  CFC-12,  CFC-SOa  or 
HCFC-22.  (Racantly,  canthfuga]  clultsn 
utilizing  HCFC-123  have  been 
introduced  to  tb«  market;  however, 
thes«  new  cbillars  euLtrenthy  have  ■  very 
small  fraction  of  the  market  and  are 
tfaerefece  not  included  in  this  analysis.) 
Radprocating  chillers,  used  to  coo) 
areas  of  less  than  30,000  feet,  are 
generally  the  smallest  and  typically 
contain  charges  of  about  160  pounds  of 
CFC-12  <»  HCFC-22.  Screw  chillers  are 
used  to  cool  areas  frnm  30,000  to 
100,000  square  feet  and  are  charged 
with  about  500  pounds  of  HCFC-22.  All 
of  tk*  qritams  are  serviced  frequently. 
The  fiiantily  of  refrigerant  in  this  sector 
diot  is  available  for  recycling  at 
servicing  and  disposal  is  estimated  to  be 
5200  metric  tons  per  year  (ODP- 
weighted),  which  makes  up 
approxioutely  16%  of  the  total  available 
from  the  sectors  affected  by  this  rula 

Chillers  are  iong-lasticg  relative  to 
most  air-conditicBung  and  refrigeration 
equipment  Most  will  last  over  20  years 
end  some  will  last  30  years  or  more. 
EPA  believes  that  recovery  and 
recychng  is  already  common  in  the 
chiller  sector  due  to  the  large  charges  of 
refrigerant  involved. 

Industrial  Process  Refrigeration,  The 
industrial  process  refrigeration  sector 
includes  industrial  ice  machines  and  ice 
rinks,  as  well  as  many  complex, 
customized  systems  used  in  the 
chenucal.  pharmaceutical, 
petrochemical,  and  manufacturing 
industries.  Equipment  in  this  sector  is 
often  critical  to  the  continuous 
production  of  valuable  materials.  As  a 
result,  industrial  process  equipment  is 
usually  designed,  manufactured,  and 
i.i stalled  with  special  care  to  minimize 
down-time  for  servicing  and  repair. 

This  sector  uses  a  variety  of 
refrigerants,  including  CFC-11,  CFC-12, 
CFC-500.  CFC-502,  and  HCFC-22- 
Charge  sizes  can  be  very  large,  ranging 
from  750-3000  lbs  for  ice  rinks,  and 
rising  as  high  as  20,000  lbs  for  built-up 
centrifugal  units.  The  quantity  of 
refrigerant  in  this  sector  that  is  available 
for  recycling  at  servicing  and  disposal  is 
estimated  to  be  2000  metric  tons  per 
year  (ODP-weighted),  which  makes  up 
approximately  six  percent  of  the  total 
available  from  the  sectors  affected  by 
this  rule.  Due  to  the  high  reliability  of 
industrial  process  equipment,  servicing 
is  uncommon,  and  most  recovery  will 
occur  at  disposal.  EPA  believes  that 
recycling  is  already  common  in  this 
sector. 

Motor  Vehicle  Air  Coaditioners 
(MVACsl.  Motor  vehicle  air  conditioners 
(MVACs)  include  air  conditioners  in 
automobiles  and  trucks.  These  recycling 
regulations  only  affact  the  disposal  of 


MVACs,  because  the  servicing  of 
MVAGi  is  covered  by  reguIsticHiv 
imptententing  section  609  of  th»  Clean 
Air  Act  Amendments.  Neverthelees, 
with  between  120  and  140  milUon 
MVACs  currently  on  the  road,  this 
sector  is  one  of  the  largest  sectors 
affected  by  the  recycling  nde.  Most 
MVACs  use  CFC-12,  but  some  now  ose 
HFC-lS4a. 

MVACs  have  the  highest  leakage  rates 
of  refrigerant  charges  of  any  equipment 
type  affected  by  dtw  recycling  rule. 
Limited  studies  suggest  that  only  40 
percent  of  all  MVACs  still  ccrataiB  a 
refrigerant  charge  at  disposal.  The 
original  charge,  moreover,  is  small  (two 
to  rour  pounds).  However,  the  quantity 
of  refrigerant  in  this  sector  that  is 
availablo  for  recycling  at  di^Msal  is 
estimated  to  be  5000  metric  tons  per 
year,  which  makes  up  approximately 
17%  of  tile  total  available  from  thO' 
sectors  afiiacted  by  this  rule. 

Comfort  Cooling  in  Vehicles  Other 
Than  Trucks  and  Automobiles. 
Although  the  servicing  of  MVACs  is 
covered  by  regnlations  implementing 
section  609  of  the  Act,  the  servicing 
(and  disposal)  of  air  conditioners  in 
other  vesicles,  such  as  trains,  airplanes, 
ships,  basesv  constructioB  equipment, 
and  farm  vehicles  would  be  covered  by 
these  recycling  regulations.  Due  to  the 
lack  of  data  available  on  releases  from 
the  cooling  systems  used  in  these 
applications,  these  uses  were  not 
analyzed.  However,  the  quantity  of 
refrigerant  available  for  recycling  from 
this  sector  is  expected  to  comprise  only 
a  nnall  fraction  of  the  total  available 
from  the  sectors  affected  by  this  rule. 

2.  Refrigmnts  Afiiacted 

Althou^  EPA  is  not  expressly 
required  to  include  class  0  substaiices 
in  the  recycling  regulations  to  become 
effective  on  July  1,  1992,  EPA  proposed 
to  include  class  II  substances  in  today's 
rule  for  a  number  of  reasons.  First,  the 
prohibition  on  venting  that  became 
effective  on  July  1  covers  both  class  I 
and  class  n  substances,  and  EPA 
considered  it  desirable  to  provide  a 
clear,  consistent  framework  for  lolly 
implementing  the  prohibition  on 
venting  for  all  refrigerants.  The  Agency 
believed  that  this  framework  would 
minimize  confusion  and  maximize 
compliance  with  the  prohibition. 
Second,  the  goals  of  this  regulation,  to 
minimize  refrigerant  emissions  and  to 
help  ensure  that  a  supply  of  high- 
quality  refrigerant  is  available  to  service 
equipment  in  the  future,  apply  to  both 
class  I  and  class  II  refrigerants.  Without 
specific  requirements,  recycling  could 
proceed  improperly,  kradiag  to 
excesrive  HCFC  emisaicms. 
contamination  of  refrigoant,  and 


damage  to  equipment.  TUrd,  most 
techididens  routinely  work  with  both 
typee  of  refrigerants  and  tbweibra 
would  need  die  eqaipment  to  hoidle 
refrigerai.2(>  In  accordimce  with  the  rale 
even  if  ebss  II  substances  were  not 
included,  hiduetry  represemacives  on 
the  STQFAC  Subcommittee  for 
Recycling  agreed  witfc  tins  ratianale  ancF 
with  the  inclusion  of  class  n  substences 
in  the  regulation. 

A  number  of  commenters  also 
supported  the  inclusion  of  class  II 
substances  in  tharegulatioo,  dtiag  the 
reasons  above.  Several  of  these  stated 
that  including  class  II  substances  would 
result  in  a  more  consistent  and  less 
confusing  regulatory  structure  far  the 
industry,  especially  since  Am 
prohibition  on  venting  affects  both  class 
I  and  class  II  substoices.  Commenters 
believed  that  compliance  with  the 
prohibition  on  venting  and  with  Ae 
regulations  would  be  diminished  if  only 
class  I  substances  were  covered  by  file 
rule.  Commenters  also  noted  that  most 
recycling  and  recovery  equipment 
handles  both  class  I  and  ci^  U 
substances,  implying  that  the  cost  of 
purchasing  certified  equipment  to 
process  class  B  substances  would  be 
negligible.  One  commenter  noted  that 
inclusion  of  class  H  substances  hi  tha 
regulation  would  provide  additional 
protection  to  human  health  and  the 
environment. 

Commenters  who  opposed  including 
class  n  substances  in  the  regulation 
argued  that  efforts  to  comply  with 
Section  608  for  class  I  substances  would 
consume  significant  industry  resources 
and  that  users  of  both  class  1  and  class 
n  substances  would  probably  recycle 
class  n  substances  if  they  were 
complying  with  regulations  for  class  I 
substances.  Commenters  etlso  stated  that 
a  delay  in  regulating  class  n  substances 
could  encourage  borderline  uses  to 
convert  from  class  I  to  class  D  based  on 
the  savings  realized  fiism  avoiding  the 
cost  of  complying  with  the  regulation. 
However,  one  commenter  believed  that 
EPA  should  examine  other  possibilities 
for  making  the  conversion  frtnn  class  I 
to  class  n  substances  economically 
attractive,  for  instance  by  easing 
equipment  certificaticm  and 
recordkeeping  standards. 

After  reviewing  the  comments,  EPA 
continues  to  believe  that  the  inclusion 
of  class  n  substances  in  this  regulation 
is  warranted.  The  positive  consequences 
of  regulating  class  II  substances  at  this 
time  far  outweigh  tha  possible  negative 
consequences.  As  a  number  of 
commenters  observed,  tha  prohibition 
on  venting  raquiiaa  paraona  servicing 
and  disposing  of  appttancas  conteinng 
class  U  substiueas  loiacover  or  racycia 
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the  refrigerant  in  any  event,  and  the  cx>8t 
of  the  recycling  and  recovery  procedure 
itself  is  by  far  the  most  important 
component  of  the  costs  of  this  rule.  By 
extending  this  rule  to  class  II 
Bubstancee,  EPA  expects  to  facilitate 
compUance  with  the  venting  prohibition 
by  providing;  (1)  Clear  guidance  to 
technicians  recovering  class  n 
substances  on  what  releases  do  and  do 
not  constitute  violations  of  the 
prohibition,  (2)  information  on  the 
perfonnance  of  recj'chng  and  recovery 
equipment  intended  for  use  with  class 
'  II  substances  through  the  equipment 
certification  program,  and  (3) 
information  on  how  to  recycle 
effectively  and  efficiently  through  the 
technician  certification  program.  EPA 
believes  that  this  will  both  reduce 
emissions  and  increase  the  quality  of 
recycled  refrigerant.  At  the  same  time, 
the  rule  will  provide  incentives  for 
moving  from  class  I  to  class  U 
substances  because  it  establishes 
somewhat  less  stringent  requirements 
for  HCFCs  (such  as  HCFC-22)  than  for 
CFCs.  EPA  further  notes  that  section 
608(a)(2)  requires  EPA  to  promulgate 
regulations  concerning  the  recovery  and 
recycling  of  class  II  substances  by 
November  15, 1994.  approximately  18 
months  after  the  promulgation  of  this 
rule.  This  relatively  short  period  before 
regulations  are  mandated  minimizes  any 
possible  benefits  of  delajring  the 
regulations. 

B.  Overview  of  Requirements 

EPA '8  final  rule  has  five  main 
elements,  which,  taken  together,  satisfy 
the  criteria  of  section  608  concerning 
recycling,  emissions  reduction,  and 
disposal.  First,  the  Agency  requires 
technicians  servicing  and  disposing  of 
air-conditioning  and  refrigeration 
equipment  to  observe  certain  service 
practices  that  reduce  refiigerant 
emissions.  Second,  EPA  requires 
technicians  servicing  air-conditioning 
and  refrigeration  equipment  to  obtain 
certification  through  an  EPA-approved 
testing  organization  and  restricts  sales  of 
refrigerant  to  these  certified  technicians. 
Third.  EPA  establishes  equipment  and 
reclaimer  certification  programs.  These 
would  have  the  goals  of  verifying:  (1) 
That  all  recycling  or  recovery 
equipment  sold  was  capable  of 
minimizing  emissions  and  (2)  that 
raciaimed  refrigerant  on  the  market  was 
of  known  and  acceptable  quality  to 
avoid  equipment  failures  from 
contaminated  refrigerant.  Fourth,  EPA 
requires  repair  of  substantial  leaks, 
based  on  annual  leak  rates  which  vary 
according  to  two  categories  of 
refrigeration  equipment.  Fifth,  to 
implement  the  safe  disposal 


requirements  of  section  608.  EPA 
requires  that  ozone-depleting 
refrigerants  in  appliances,  machines, 
and  other  goods  be  removied  from  those 
items  prior  to  thefr  disposal,  and  that  all 
air-conditioning  and  refrigeration 
equipment  except  for  small  appliances 
and  room  air  conditioners  be  provided 
with  a  servicing  apertxire  that  would 
facilitate  recovery  of  the  refrigerant. 
Small  apphances  will  require  a  process 
stub  for  easy  access. 

In  order  to  allow  the  regulated 
commimity  sufficient  time  to  come  into 
compliance  with  the  requirements,  EPA 
will  phase  them  in  over  a  period  of  one 
to  eighteen  months.  In  addition,  the 
Agency  will  "grandfcther  in"  equipment 
meeting  certain  minimum  requirements 
set  forth  in  Section  HI,  as  well  es 
"grandfather"  technicians  who  have 
fulfilled  certain  requirements.  These 
grandfathering  provisions  are  intended 
to  encourage  the  regulated  commimity 
to  begin  recycling  as  soon  as  possible 
using  available  equipment  rathor  than 
delaying  action  until  certified 
equipment  is  available. 

C.  Factors  Considered  in  the 
Development  of  this  Rule 

Section  608  of  the  Clean  Air  Act 
provides  the  statutory  basis  for  the 
standards  and  requirements  contained 
in  these  regulations.  The  statutory 
standards  against  which  the  regulations 
concerning  the  use  and  disposal  of 
ozone-depleting  substances  are  to  be 
measurecl  is  whether  they  "reduce  the 
use  and  emission  of  such  substances  to 
the  lowest  achievable  level"  and 
"maximize  the  recapture  and  recycling 
of  such  substances."  EPA  believes  that, 
in  the  context  of  recycling,  these 
standards  are  complementary,  i.e..  that 
maximizing  recycling  will  also  mean 
reducing  the  use  and  emission  of  these 
substances  to  the  lowest  achievable 
level.  EPA  also  believes  that  these 
standards  bear  a  relationship  to  the  de 
minimis  releases  permitted, 
notwithstanding  the  general  prohibition 
on  venting  or  other  releases  contained 
in  section  608(c).  In  other  words, 
emissions  that  occur  while  complying 
with  EPA's  recovery  and  recycling 
requirements,  which  achieve  the  lowest 
achievable  level  of  emissions,  will  only 
be  de  minimis  releases. 

In  applying  the  statutory  standards 
concerning  use,  emissions,  and 
recycling,  EPA  is  taking  into  account 
both  technological  and  economic 
factors.  The  phrases  "lowest  achievable 
level"  and  "maximize  recycHng"  are  not 
defined  in  the  Act.  EPA  does  not  believe 
that  these  standards  are  solely 
technological  in  nature,  but  rather 
contemplate  a  role  for  economic  factors 


in  determining  the  lowest  achievable 
level  of  emissions  and  maximiun 
amount  of  recycUng.  As  discussed  in  the 
proposed  rule,  EPA's  program  takes  Into 
account  in  an  appropriate  manner  the 
technology  available,  costs,  benefits, 
and  leadtimes  involved.  EPA  believes 
that  the  language  of  the  Qean  Air  Act 
and  the  legislative  history  of  section  608 
both  support  its  approach. 

In  jointly-submitted  comments,  two 
environmental  organizations  (Natural 
Resources  Defense  Council  (NRDC)  and 
Friends  of  the  Earth  (FOE))  contended 
that  EPA's  consideration  of  costs  and 
benefits  in  this  rulemaking  was 
unlawful.  The  organizations  stated  that 
they  "do  not  assert  that  the  statutory 
language  totally  precludes  any 
economic  considerations.  But  we  do 
insist  that  the  legally  permissible  scope 
for  such  considerations  is  far  more 
limited  than  the  broad  cost-benefit  test 
EPA  has  asserted."  The  commenfers 
then  assert  that  the  "term  'lowest 
achievable  emission  level'  clearly 
reflects  the  term  'lowest  achievable 
emission  rate,'  or  *LAER,'  used  since 
1977  in  part  D  of  title  I"  and  proceed  to 
argue  that  a  variant  of  this  standard, 
described  as  "the  most  stringent  test  for 
technology-based  standards  under  the 
Act"  controls  EPA's  standard-setting 
authority  under  section  608  of  the  Act. 
According  to  NRDC/FOE,  "standards 
under  section  608  should  be  set  at  levels 
reflecting  the  best  controlled  sources  in 
each  relevant  sector  of  the  air- 
conditioning  and  refrigeration  industry. 
As  long  as  those  levels  have  been 
achieved  by  some  members  of  a  given 
sector,  they  must  be  considered 
achievable  across  the  sector.  The  only 
basis  for  lessening  the  stringency  of 
such  requirements  would  be  if  they  are 
80  costly  that  typical  firms  in  that  sector 
could  not  bear  them." 

Other  commenters.  however, 
supported  the  method  used  by  EPA  to 
analyze  costs  and  benefits  in 
determining  what  standards  to  propose. 

EPA  has  carefully  considered  the 
comments  of  NTIDC  and  FOE  on  this 
issue,  as  well  as  those  of  other  parties, 
and  continues  to  believe  that  its 
approach  to  the  analysis  of  costs  and 
benefits  is  appropriate  and  permissible 
under  section  608.  EPA  first  notes  that, 
in  determining  the  appropriate 
standards,  EPA  has  not  applied  a  strict 
cost-benefit  test.  Rather,  EPA  has 
focussed  primarily  on  the  state  of 
recovery  technology  and  only 
secondarily  considered  costs  and 
benefits,  along  with  the  varied 
applications  of  air-conditioning  and 
refrigeration  equipment  and  the 
structure  of  the  equipment  service  and 
disposal  industry.  The  Agency  is 
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allowing  use  of  less  than  the  most 
efficient  technologv  available  only  when 
the  costs  of  using  this  technology  in  the 
field  far  outweigh  the  benefits. 

The  Agency  believes  that  it  has 
fulfilled  its  statutory  obligation  to 
establish  "the  lowest  achievable  level  of 
emissions"  and  that  in  many  cases  its 
standards  represent  the  best  that  can  be 
technologically  achieved.  The  standards 
proposed  by  H'A  generally  reflect  the 
performance  of  the  "best  controlled 
source"  in  each  sector  under  commonly 
encoimtered  conditions  in  the  field.  The 
variabiUty  of  these  conditions  is 
considerably  greater  in  each  air- 
conditioning  and  refrigeration  industry 
sector  than  it  is  in  most  other  industry 
sectors,  particularly  those  affected  by 
LA£R.  Thus,  for  instance,  the  fact  that 
a  recovery  device  removing  R-12  from 
an  appliance  at  70  degrees  F  can  achieve 
a  twenty-inch  vacuum  does  not  imply 
that  EPA  should  set  its  evacuation 
requirements  at  this  level,  because  the 
same  recovery  device  would  scarcely  be 
able  to  reach  a  ten-inch  vacuum  on  R- 
502  at  90  degrees  F. 

Where  the  performance  of  the  best 
controlled  sources  is  not  the  standard, 
EPA  has  found  that  the  costs  of 
implementing  the  controls  far  outweigh 
the  benefits.  For  instance,  according  to 
appliance  manufacturers,  between  80 
and  90  percent  of  firms  in  the  small 
appliance  sector  make  fewer  than  10 
repairs  a  year  that  require  recovery  of 
renigerant.  The  most  efficient  recovery 
devices  intended  for  use  in  this  sector 
may  recover  between  5  and  10  percent 
more  refrigerant  from  a  small  appliance 
than  the  least  efficient,  but  they  also 
cost  approximately  four  times  as  much 
($900  vs.  $215).  For  a  firm  performing 
10  recovery  jobs  per  year  on 
refiigerators  charged  with  6  ounces  of 
refiigerant,  this  difference  results  in  the 
recovery  of  no  more  than  6  additional 
ounces  of  refrigerant  per  year.  At  the 
same  time,  the  cost  of  the  more  efficient 
equipment  could  have  an  appreciable 
impact  on  firms  in  this  sector, 
approximately  37  percent  of  which  EPA 
estimates  are  in  poor  financial  condition 
prior  to  imposition  of  the  regulation 
(RIA).  Thus.  EPA  is  permitting  the  use 
of  the  less  efficient  recovery  equipment. 
This  is  in  accord  with  the  comments  of 
NRDC  and  FOE,  which  acknowledge 
that  if  controls  are  "so  costly  that 
typical  firms  in  that  sector  could  not 
bear  them,"  then  less  stringent  controls 
are  warranted. 

Nevertheless,  as  discussed  further  in 
the  response  to  the  comments 
document,  to  the  extent  that  there  is  a 
difference  between  EPA's  approach  and 
the  approach  suggested  by  NRDC  and 
FOE,  EPA  does  not  believe  that  it  is 


legally  compelled  to  adopt  the  approach 
to  economic  considerations  suggested 
by  NRDC/FOE.  In  sum,  the  Agency 
believes  that  its  approach  of  focusing 
primarily  on  the  technological 
feasibility  and  only  secondarily  on 
economic  issues  is  authorized  by 
section  608. 

The  stringency  of  the  regulations 
promulgated  to  implement  these 
standards  are  affected  by  the  amount  of 
leadtime  between  their  date  of 
promulgation  and  their  effective  date. 
The  longer  the  leadtime,  the  more  time 
there  would  have  been  for  technological 
innovations  and  development  to  occur, 
thereby  permitting  the  establishment  of 
more  stringent  standards.  Conversely, 
shorter  leadtimes  necessitate  standards 
based  more  on  the  degree  of  emission 
control  and  performance  achievable  by 
equipment  already  available  or 
equipment  that  will  be  available  in  the 
near  future.  With  respect  to  the  present 
set  of  regulations,  the  leadtime  is 
necessarily  short  as  section  608(a)(1) 
provides  for  an  effective  date  of  July  1, 
1992,  for  the  regulations  covering  the 
use  and  disposal  of  class  I  substances 
used  in  appliances  and  industrial 
process  refrigeration.  Because  the 
effective  date  has  passed,  these 
regulations  as  they  pertain  to  recovery/ 
recycling  of  class  I  and  class  n 
substances  will  go  into  effect  thirty  days 
following  publication  of  this  rule 
(unless  stated  otherwise).  For 
regulations  authorized  by  section 
608(a)(2),  the  initial  effective  date  must 
be  within  12  months  of  promulgation. 

EPA  has  considered  these  factors  in 
developing  these  regulations,  and  the 
Agency  believes  that  it  has  designed  a 
program  that  will  achieve  the  lowest 
achievable  level  of  emissions  and 
maximize  recycling,  taking  into  account 
in  an  appropriate  manner  the 
technology  available,  costs,  benefits, 
and  the  leadtimes  involved.  Through 
extensive  discussions  with  industry 
representatives  and  environmental 
organizations,  EPA  has  attempted  to 
identify  significant  emissions  and 
methods  for  controlling  them  during  the 
repair,  service,  and  disposal  of  air- 
conditioning  or  refrigeration  equipment. 
In  many  cases,  the  requirements  will 
mandate  activity  already  being 
undertaken  by  standard-setting  and 
equipment  certification  organizations  in 
the  heating,  ventilation,  air- 
conditioning,  and  refrigeration  (HVAC/ 
R)  sector.  They  are  also  very  similar  to 
the  steps  being  taken  to  recycle 
refi'igerant  in  MVACs,  an  area  where 
recycling  has  been  successfully 
implemented. 

EPA  also  took  into  consideration  the 
over  15,000  comments  requesting  that  a 


mandatory  technician  certification  be 
included  in  the  final  rule.  EPA  views  a 
mandatory  technician  certification 
program  as  instrumental  in  faciUtating  a 
workable  recovery  and  recycling 
program.  Commenters  expressed  the 
need  of  technicians  for  a  level  playing 
field,  as  well  as  for  consistent 
knowledge  with  which  to  perform 
recovery  and  recycling  properly. 

EPA  nas  attempted  to  develop  a 
regulatory  program  that  accommodates 
the  wide  variety  of  sizes  and  types  of 
equipment  subject  to  this  regulation.  In 
setting  its  efficiency  standards  for 
recycling  and  recovery  equipment,  EPA 
has  considered  among  other  factors  both 
the  charge  size  and  fiequency  of 
servicing  for  different  types  of 
equipment.  In  general,  as  charge  size 
and  frequency  of  servicing  increase, 
potential  emissions  increase,  and  higher 
recovery  efficiencies  are  justified.  For 
instance,  the  household  refrigeration 
and  other  refrigerated  appliances 
categories  that  combine  to  make  up  the 
"small  appliances"  category  in  today's 
rule  have  small  charges  and  are  serviced 
in&«quently.  Under  today's  final  rule, 
recovery  equipment  in  this  category 
would  be  subject  to  a  standard  that 
requires  recovery  of  between  80  and 
90%  of  the  refiigerant  (depending  upon 
whether  or  not  the  compressor  of  the 
small  appliance  is  operational).  On  the 
other  hand,  equipment  containing  more 
than  200  lbs  of  charge  would  be  subject 
to  a  standard  that  requires  recovery  of 
over  99%  of  the  refrigerant.  Equipment 
standards  are  discussed  in  detail  in 
section  m.G. 

EPA  additionally  considered  average 
leak  rates  of  average-maintained 
equipment  in  setting  the  three  levels  of 
annual  leak  rates  that  would  trigger 
mandatory  repair  of  such  leaks.  EPA 
also  considered  the  numerous 
comments  that  requested  EPA  to 
include  a  mandatory  provision  in  this 
rulemaking  for  repairing  substantial 
leaks. 

EPA  has  also  considered  typical 
methods  of  disposal  in  developing  these 
regulations.  Under  this  proposal, 
equipment  that  is  typically  dismantled 
on-site  before  disposal  (retail  food 
refrigeration!  cold  storage  warehouse 
refrigeration,  chillers,  and  industrial 
process  refi'igeration)  must  have  the 
refiigerant  removed  and  recovered  in 
accordance  with  EPA's  proposed 
requirements  for  servicing.  For  these 
types  of  equipment,  the  persons  who 
perform  servicing  usually  also  perform 
disposal.  This  is  generally  not  \he  case, 
however,  for  smaller  items  such  as 
household  refrigerators  and  fieezers, 
room  air  conditioners,  and  motor 
vehicle  air  conditioners.  This 
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equipment  is  disposed  of  by  consumers 
and  generally  enters  the  waste  stream 
with  the  charge  intact.  EPA  is  proposing 
distinct  safe  disposal  requirements  for 
this  equipment,  which  would  make  the 
final  person  in  the  disposal  chain  (e.g., 
a  scrap  metal  recycler)  responsible  for 
ensuring  that  refrigerant  has  been 
recovered  from  eouipment  before  the 
final  disposal  of  the  equipment. 
Equipment  covered  by  these 
requirements  also  includes 
dehumidifiers,  water  coolers,  and  other 
relatively  portable  equipment  in 
addition  to  household  reftigerators  and 
freezers  and  MVACs.  EPA's  safe 
disposal  program  is  discussed  in  detail 
in  section  m.M. 

D.  Public  Participation 

EPA  has  worked  extensively  with 
outside  groups  in  developing  this 
proposal.  In  particular,  the  Agency 
established  and  met  repeatedly  with  the 
Subcommittee  for  Recycling  and 
Emissions  Reduction  of  EPA's 
Stratospheric  Ozone  Protection 
Advisory  Commit^Be  (STOPAC).  The 
STOP  AC  is  a  Federal  Advisory 
Committee  chartered  in  1989  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  section  9(c),  to  provide 
independent  counsel  to  EPA  on  specific 
issues  affecting  the  international 
negotiations  and  domestic 
implementation  of  the  Montreal 
Protocol.  Since  the  enactment  of  the 
Clean  Air  Act  Amendments  in  1990,  the 
STOPAC  has  also  provided  advice  on 
the  implementation  of  Title  VI  of  this 
legislation.  The  Subcommittee  for 
Recycling  has  over  50  members 
representing  air-conditioning  and 
refrigeration  equipment  manufacturers, 
wholesalers,  servicers,  and  users, 
manufacturers  of  recycling  and  recovery 
equipment,  refrigerant  manufacturers 
and  reclaimers,  educational 
organizations,  state  and  local 
governments,  and  environmental 
groups.  To  date,  EPA  has  met  with 
members  of  the  Subcommittee  six  times: 
The  Subcommittee  as  a  whole  met 
twice,  and  smaller  groups  met  to  discuss 
equipment  ceiUfication,  technician 
certification,  reclaimer  certification  and 
safe  disposal.  Summaries  of  these 
meetings  are  available  in  the  public 
docket  for  this  rulemaking. 

EPA  also  worked  with  me  air- 
conditioning  and  refiigeration 
industry's  primary  standards-setting 
oi^ganizatlons,  the  Air-conditioning  and 
Refrigeration  Institute  (ARI)  and  the 
American  Society  of  Heating, 
Refrigeration  and  Air-Conditloning 
Engineers,  Inc.  (ASHRAE).  in 
developing  its  rule.  Wherever 
appropriate,  EPA  has  incorporated 


standards  and  guidelines  from  these 
organizations  into  the  proposed  rule. 
Examples  of  incorporated  standards 
include  the  ARI  Standard  700-1988, 
Specifications  for  Fhiorocarbon 
Re&igerants,  and  the  ARI  Standard  740- 
1993  (an  update  of  700-1991), 
Performance  of  Refrigerant  Recovery, 
Recycling,  and/or  Reclaim  Equipment. 
EPA  also  considered  the  ASHRAE 
Guideline  3.  Reducing  Emission  of  Fully 
Halogenated  Chlorofluorocarbon  (CFC) 
RefrigeranU  in  Refrigeration  and  Air- 
Conditioning  Equipment  and 
Applications,  in  developing  its  rule. 

In  addition  to  convenmg  the 
Subcommittee  for  Recycling,  EPA  met 
with  various  industry  representatives  to 
gather  data  on  refrigerant  emissions,  to 
better  understand  current  industry 
practices,  and  to  discuss  a  range  of 
technical  issues.  The  data  on  refrigerant 
emissions  were  used  to  update  EPA's 
vintaging  analysis,  which  analyzes 
emissions  by  equipment  type  and  life 
cycle  stage  (e.g..  manufacturing,  use. 
servicing,  or  disposal).  This  analysis  has 
been  used  to  calculate  the  potential 
costs  and  benefits  of  this  rule  and  to 
identify-opportunities  for  further 
emissions  reductions.  The  data  used  in 
the  analysis  is  presented  In  the 
Regulatory  hnpact  Analysis  (RIA)  for 
this  proposal,  also  available  in  the 
public  docket  Industry  groups  that  have 
provided  or  commented  on  data  include 
appliance  manufactiirers,  chiller 
manufacturers  and  servicers,  industrial 
process  refrigeration  manufacturers  and 
users,  commercial  refrigeration 
manufacturers  and  users,  refrigerated 
transport  manufacturers,  servicers  and 
users,  and  manufacturers  and  users  of 
comfort  air  cooling  systems  for 
commercial  vehicles. 

Following  proposal  of  the  rule.  EPA 
held  a  public  hearing  on  December  23. 
1992.  During  the  comment  period,  over 
20,000  comments  were  submitted  to 
EPA.  All  of  these  comments  were 
considered  in  the  development  of  the 
final  rule.  Major  comments  are 
addressed  in  the  preamble  to  this 
rulemaking.  All  other  comments  are 
addressed  in  the  "Response  to 
Comments  Docxmient"  that  can  be 
found  in  Air  Docket  A-92-01. 

E.  Definitions  and  Interpretations 

Apphance 

As  was  proposed,  EPA  is  adopting  the 
Act's  definition  of  "appliance".  The  Act 
defines  "appliance"  as  "any  device 
which  contains  and  uses  a  class  I  or 
class  n  substance  as  a  refrigerant  and 
which  is  used  for  household  or 
commercial  purposes,  including  any  air 
conditioner,  refirigerator,  chiller,  or 


freezer."  EPA  interprets  this  definition 
to  include  all  air-conditioning  and 
refrigeration  equipment  except  that 
designed  and  used  exclusively  for 
military  applications.  Thus,  the  term 
"appliance"  Includes  all  the  sectors  of 
air-conditioning  and  refrigeration 
equipment  described  under  Section 
ni.A.  above,  including  household 
refrigerators  and  freezers  (which  may  be 
used  outside  the  home),  other 
refrigerated  appliances,  residential  and 
light  commercial  air-conditioning, 
transport  refrigeration,  retail  food 
refiigeration,  cold  storage  warehouses, 
commercial  comfort  air-conditioning, 
motor  vehicle  air  conditioners,  comfort 
cooling  in  vehicles  not  covered  under 
section  609,  and  industrial  process 
refrigeration.  (In  sections  608(a)  and 
608(c},  the  Act  refsra  specifically  to 
"industrial  process  refrigeration,"  a 
term  that  is  not  defined.  EPA  believes 
that  all  refrigeration  equipment 
categorized  as  industrial  process 
refiigeration  in  Section  lU.A.  above  also 
falls  within  the  broad  statutory 
definition  of  "appliance.") 

In  the  proposal,  the  Agency  requested 
comment  on  using  its  authority  under 
section  608(a)(2)  to  adopt  a  broader 
definition  of  appliance  that  would 
include  equipment  designed  and  used 
exclusively  for  military  applications. 
EPA  received  comments  both  favoring 
and  opposing  the  inclusion  of  military 
equipment  in  the  terra  "appliance." 
Commenters  favoring  inclusion  noted 
that  the  military  is  a  large  user  of  CFCs 
and  argued  that  military  equipment 
should  be  exempt  from  the  regulation 
only  in  time  of  war  or  when  compliance 
with  the  regulations  would  lessen  the 
military  effiactiveness  of  the  equipment. 
Commentors  opposing  inclusion  (the 
Department  of  Defense,  or  DOD)  argued 
that  regulation  of  equipment  designed 
and  used  exclusively  for  military 
applications  was  not  necessary,  because 
EKDD  was  committed  to  meeting 
recovery  and  recycUng  standards  at  least 
as  stringent  as  those  in  the  commercial 
sector,  "except  where  the  unique  design 
and  use  of  the  equipment  or  other 
mission  critical  operations  preclude 
this."  In  cases  in  which  commercial 
standards  could  not  be  met,  DOD  stated 
that  it  would  set  its  own  standards  to 
minimize  environmental  hazards  while 
ensuring  mission  accomplishment.  D(X) 
also  stated  that  "equipment  designed 
and  used  exclusively  for  military 
applications"  comprised  a  relatively 
small  percentage  of  their  equipment, 
further  reducing  environmental 
concerns. 

EPA  agrees  that  there  may  be 
situations  in  which  the  unique  design 
and  use  of  military  equipment  makes  it 
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impossible  to  recover  or  recycle 
refrigerant  during  the  servicing, 
maintenance,  repair,  or  disposal  of  the 
equipment.  However,  the  Agency 
reemphasizes  that  if  the  air-conditioning 
or  refrigeration  equipment  used  in  a 
military  application  is  identical  to 
equipment  used  in  a  commercial 
application,  then  it  is  covered  by  the 
Act's  definition  (and  hence  by  these 
regulations).  For  example,  a  room  air 
conditioner  used  on  a  military  base  is 
still  considered  an  appliance  even 
though  the  use  of  that  particular  piece 
of  equipment  may  not  be  for  commercial 
or  household  purposes.  Similarly, 
although  a  refrigerator  in  some  other 
government  facility  is  not  used  for 
household  or  commercial  purposes,  that 
refrigerator  is  still  considered  an 
appliance  because  that  identical  kind  of 
equipment  is  used  for  household  or 
commercial  purposes  in  other  contexts. 
For  purposes  of  enforcing  these 
regulations,  EPA  will  consider 
"identical  equipment"  to  include  air- 
conditioning  and  refrigeration 
equipment  whose  system  of  working 
parts  (e.g..  compressor,  motor, 
evaporator,  and  condenser)  is  identical 
to  that  in  equipment  used  for  a 
household  or  commercial  purpose. 
Equipment  that  has  been  modified  only 
externally  for  a  military  application 
(e.g..  painted  or  encased  in  a  new 
cabinet)  will  still  be  considered 
"identical"  to  equipment  used  for 
household  or  commercial  purposes  and 
will  therefore  be  subject  to  these 
regulations. 

Approved  Equipment  Testing 
Organization 

EPA  defines  Approved  Equipment 
Testing  Organization  as  any 
organization  which  has  applied  for  and 
received  approval  from  EPA  to  test 
recycling  and  recovery  equipment. 

Certified  Refrigerant  Recycling 
Equipment 

EPA  defines  Certified  Refrigerant 
Recycling  Equipment  as  equipment 
certified  by  an  approved  testing 
organization  to  meet  EPA's  final 
standards  on  equipment  purchased 
before  November  15. 1993,  that  meets 
EPA's  standards  for  grandfathered 
equipment. 

Commercial  Refrigeration 

As  is  discussed  in  more  detail  in 
section  III.F.3.  EPA  is  establishing  a 
maximum  allowable  leak  rate  of  35% 
per  year  for  industrial  process  and 
commercial  refrigeration.  EPA  is 
defining  commercial  refrigerant  as  the 
refrigeration  appliances  utilized  in  the 
retail  food  and  cold  storage  warehouse 


sectors.  Retail  food  includes  the 
refrigeration  equipment  found  in 
supermarkets,  convenience  stores, 
restaurants  and  other  food  service 
establishments.  Cold  storage  includes 
the  equipment  used  to  store  meat, 
produce,  dairy  products,  and  other 
perishable  goods.  All  of  the  equipment 
contains  large  refrigerant  charges, 
typically  over  75  pounds. 

Disposal 

EPA  is  defining  "disposal"  as  the 
process  leading  to  and  including: 

(1)  The  discharge,  deposit,  dumping 
or  placing  of  any  discarded  appliance 
into  or  on  any  land  or  water, 

(2)  The  disassembly  of  any  appliance 
for  discharge,  deposit,  dumping  or 
placing  of  its  discarded  component 
parts  into  or  on  any  land  or  water,  or 

(3)  The  disassembly  of  any  appliance 
for  reuse  of  its  component  parts. 

High-Pressure  Appliance 

Because  the  physical  properties  of 
high,  very  high,  and  low-pressure 
refrigerants  differ.  EPA  is  establishing 
somewhat  different  requirements  for 
technicians  and  equipment  servicing 
high,  very  high,  and  low-pressure 
appliances.  EPA  defines  high-pressure 
appliances  as  appliances  that  use  a 
refrigerant  with  a  boiling  point  between 
-  50  and  10  degrees  Centigrade  at 
atmospheric  pressure  (29.9  inches  Hg). 
This  definition  would  include 
equipment  using  CFCs  -12,  -114,  -500. 
and  -502.  and  HCFC-22.  EPA  has 
changed  this  definition  since  the 
proposal  to  include  CFC-114  in 
response  to  comments  stating  that  the 
physical  differences  between  CFC-114 
and  the  other  high-pressure  re&igerants 
did  not  warrant  a  special  category  for 
the  latter.  The  proposed  intermediate- 
pressure  appliance  category  has 
consequently  been  eliminated. 

Industrial  Process  Refrigeration 

As  is  discussed  in  more  detail  in 
section  I1I.F.3,  EPA  is  establishing  a 
maximum  allowable  leak  rate  of  35% 
per  year  for  industrial  process  and 
commercial  refrigeration.  EPA  is 
defining  industrial  process  refrigeration 
as  complex  customized  appliances  used 
in  the  chemical,  pharmaceutical, 
petrochemical  and  manufacturing 
industries.  The  sector  is  also  defined  to 
include  industrial  ice  machines  and  ice 
rinks. 

Low-Loss  Fitting 

EPA  is  requiring  that  recovery  or 
recycling  machines  manufactured  after 
November  15, 1993,  possess  low-loss 
fittings.  EPA  had  proposed  that  the  term 
"low-loss"  fitting  include  only 


automatically  closing  fittings.  A  number 
of  commenters  disagreed  with  this 
definition,  noting  that  automatically 
closing  fittings  can  restrict  refrigerant 
flow  in  some  cases,  slowing  the 
recovery  process,  and  that  automatic 
fittings  sometimes  open  or  close 
unexpectedly,  releasing  refrigerant. 
These  commenters  recommended  that 
EPA  expand  its  definition  of  low-loss 
fitting  to  include  fittings  that  can  be 
closed  manually,  such  as  manual  ball 
valve  fittings,  llie  commenters  noted 
that  "manual  ball  valves  are  in  wide  use 
in  the  refrigeration  industry  and  have 
proven  themselves  to  be  safe  and 
reliable."  In  response  to  these 
comments,  EPA  is  defining  a  low-loss 
fitting  as  any  device  that  is  intended  to 
establish  a  connection  between  hoses, 
air-conditioning  and  refrigeration 
equipment,  or  recovery  or  recycling 
machines  and  that  is  designed  to  close 
automatically  or  manually  when 
disconnected,  minimizing  the  release  of 
refrigerant  from  hoses,  air-conditioning 
or  refrigeration  equipment,  and  recovery 
or  recycling  machines. 

Low-Pressure  Appliance 

EPA  defines  low-pressure  appliances 
as  appliances  that  use  a  refrigerant  with 
a  boihng  point  above  10  degrees 
Centigrade  at  atmospheric  pressure 
(29.9  inches  Hg).  This  definition 
includes  appliances  using  CFCs  -11  and 
-113.  and  HCFC-123. 

Major  Maintenance.  Service,  or  Repair 

EPA  is  permitting  persons  servicing 
appliances  to  evacuate  (or.  in  the  case 
of  low-pressure  appliances,  to 
pressurize)  appliances  to  atmospheric 
pressure  when  the  maintenance,  service, 
or  repair  is  not  major  and  when  an 
evacuation  of  the  appliance  to  the 
environment  is  not  performed  after  the 
servicing  or  repair  is  completed.  As  is 
discussed  in  section  lU.F.l.b,  many  non- 
major  repairs  involve  uncovering  only  a 
small  opening  in  the  appliance  and  take 
place  in  only  a  few  minutes,  limiting 
both  the  quantity  of  refrigerant  that 
escapes  and  the  quantity  of  air  and 
moisture  that  enter  the  system. 
However,  major  repairs  involve 
uncovering  larger  openings  in  the 
system  and  are  more  time  consuming, 
allowing  refrigerant  to  escape  and  air  to 
enter.  This  in  turn  necessitates  an 
evacuation  of  the  appliance  to  the 
environment  at  the  conclusion  of 
service.  EPA  is  defining  "major 
maintenance,  service,  or  repair"  as 
maintenance,  service,  or  repair  that 
involves  removal  of  the  appliance 
compressor,  condenser,  evaporator,  or 
auxiliary  heat  exchanger  coil. 
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Motor  Vehicle  Air  Conditioner  (MVAC) 

Although  the  servicing  of  motor 
vehicle  air  conditioners  (MVACs)  is 
covered  by  the  MVAC  refrigerant 
recycling  rule,  40  CFR  part  82  subpart 
B,  the  disposal  of  motor  vehicle  air 
conditioners  is  covered  by  this  rule. 
EPA  is  adopting  the  definition  of  MVAC 
in  the  MVAC  refrigerant  recycling  rule 
as  the  definition  of  MVAC  in  this  rule. 
In  the  MVAC  rule,  MVAC  is  defined  as 
mechanical  vapor  compression 
refrigeration  equipment  used  to  cool  the 
driver's  or  passenger's  compartment  of 
any  motor  vehicle.  Motor  vehicle  is  in 
turn  defined  as  "any  vehicle  which  is 
self-propelled  and  designed  for 
transporting  persons  or  property  on  a 
street  or  highway,  including  but  not 
limited  to  passenger  cars,  light  duty 
vehicles,  and  heavy  duty  vehicles." 
Transport  refrigeration  and  air 
conditioning  systems  using  HCFC-22 
are  excluded  from  the  definition  of 
MVAC. 

MVAC-like  Appliance 

Some  of  the  air  conditioners  that  are 
covered  by  this  rule  are  identical  to 
MVACs,  but  they  are  not  covered  by  the 
MVACs  refrigerant  recycling  rule  (40 
CFR  part  82  subpart  B,  57  FR  31241} 
because  they  are  used  in  vehicles  that 
are  not  defined  as  "motor  vehicles." 
These  air  conditioners  include  many 
systems  used  in  construction  equipment 
land  farm  vehicles.  Like  MVACs  in  cars 
and  trucks,  these  air  conditioners 
typically  contain  two  to  tiiree  pounds  of 
|CFC-12  and  use  open-drive 
icompressors  to  cool  the  passenger 
|compartments  of  vehicles.  As  is 
idiscussed  in  section  I1I.G.3,  EPA  is 
ladopting  the  requirements  regarding  the 
certification  and  use  of  recycling  and 
irecovery  equipment  in  the  MVACs  rule 
for  MVAC-like  appliances  covered  by 
this  rule.  EPA  is  also  allowing 
jtechnicians  who  service  MVAC-like 
{appliances  to  be  certified  by  a 
iaertification  program  approved  under 
the  MVAC  rule,  if  they  wish.  EPA  is 
defining  MVAC-like  appliance  as 
mechanical  vapor  compression,  open- 
drive  compressor  appliances  used  to 
cool  the  driver's  or  passenger's 
compartment  of  a  non-road  vehicle. 
Including  agricultural  and  construction 
vehicles.  The  definition  excludes 
appliances  using  HCFC-22. 

Normally  Containing 

EPA  is  establishing  stricter  evacuation 
requirements  for  high  pressure 
appliances  or  appliance  components 
"normally  containing"  more  than  200 
pounds  of  refiigerant.  As  is  discussed  in 
section  III.G,  EPA  considered  the 


environmental  impact  of  the  refrigerant 
that  remains  in  the  large  appliance  or 
appliance  component  after  recovery  is 
complete  in  setting  the  more  stringent 
standards.  (During  disposal  and  during 
many  service  procedures,  this  remaining 
refrigerant  is  ultimately  released  to  the 
environment).  The  quantity  of 
refrigerant  that  remains  in  an  appliance 
or  appliance  component  is  related  to 
two  variables:  (1)  The  internal  pressure 
of  the  appliance  or  appliance 
component,  and  (2)  ^e  internal  volume 
of  the  appliance  or  appliance 
component.  The  internal  volume  is  in 
turn  related  to  the  mass  of  refrigerant 
that  is  inside  the  appliance  or  appliance 
component  when  the  appliance  is 
operating  with  a  full  charge  of 
refrigerant.  Thus,  EPA  is  defining 
"normally  containing"  as  containing  the 
quantity  of  refrigerant  within  the 
appliance  or  appliance  component 
when  the  appliance  is  operating  with  a 
full  charge  of  refrigerant.  It  is  important 
to  note  that  although  the  mass  of 
refrigerant  in  an  appliance  or  appliance 
component  can  be  changed  through 
leakage  or  system  pump-down,  only  the 
quantity  of  refrigerant  normally 
contained  by  the  appliance  or  appliance 
component  can  be  considered  in 
determining  whether  or  not  the  stricter 
requirements  apply. 

Opening 

EPA  is  requiring  that  technicians 
recover  refrigerant  from  appliances 
before  "opening"  them  for  maintenance, 
service  or  repair.  EPA  defines 
"opening"  an  appliance  as  any  service, 
maintenance,  or  repair  on  an  appliance 
that  could  be  reasonably  expected  to 
release  reftigerant  from  the  appliance  to 
the  atmosphere  unless  the  refrigerant 
were  previously  recovered  from  the 
appliance. 

Person 

EPA  is  requiring  that  refrigerant 
transferred  between  air-conditioning  or 
refrigeration  equipment  owned  by 
different  persons  must  be  fully 
reclaimed.  EPA  defines  person  as  any 
individual  or  legal  entity,  including  an 
individual,  corporation,  partnership, 
association,  state,  municipality,  political 
subdivision  of  a  state,  Indian  tribe,  and 
any  agency,  department,  or 
instrumentality  of  the  United  States, 
and  any  officer,  agent,  or  employee 
thereof.  This  is  identical  to  the 
definition  used  in  the  regulations 
concerning  the  production  and 
consumption  of  ozone-depleting 
substances  (40  CFR  82.3(r)). 


Process  Stub 

EPA  is  requiring  that  small  appliances 
and  room  air  conditioners  sold  liter 
November  15. 1993  be  provided  with  a 
process  stub  to  facilitate  removal  of  the 
refrigerant  at  servicing.  The  Agency 
defines  process  stub  as  a  length  of 
tubing  that  provides  access  to  the 
refrigerant  inside  a  small  appliance  or 
room  air  conditioner  and  that  can  be 
resealed  at  the  conclusion  of  repair  or 
service. 

Reclaim 

EPA  is  adopting  a  slightly  modified 
form  of  ASHRAE's  definition  of 
"reclaim."  According  to  ASHRAE.  to 
reclaim  refrigerant  is  to: 

Reprocess  refirigerant  to  new  product 
specifications  by  means  which  may  include 
distillation.  Will  require  chemical  ana.'vsis  of 
the  refrigerant  to  determine  that  appropriate 
product  speciHcations  are  met.  This  term 
usually  implies  the  use  of  processes  or 
procedures  available  only  at  a  reprocesiing  or 
manufoctuhng  facility. 

EPA  is  refining  this  definition  to  refer 
specifically  to  the  ARI  Standard  70Q- 
1988,  Specifications  for  f  luorocarbon 
Refrigerants  (included  as  Appendix  A  to 
the  proposed  rule)  for  Lhe  "new  product 
specifications"  and  also  for  the 
appropriate  type  of  chemical  analysis  to 
ensiue  that  these  specifications  are  met. 
For  the  Agency's  purposes,  the  most 
important  part  of  the  definition  of 
reclaim  is  i1)h  requirement  to  chemically 
analyze  the  final  product  to  verify 
purity.  Without  such  analysis  and 
verification,  the  Agency  will  not 
consider  refrigerant  to  have  been 
reclaimed. 

Recover 

EPA  also  is  adopting  ASHRAE's 
definition  of  "recover:"  to  remove 
refrigerant  in  any  condition  from  a 
system  without  necessarily  testing  or 
processing  it  in  any  way. 

Recycle 

Although  the  Act's  usage  of  the  term 
"recycle"  is  very  broad,  encompassing, 
for  instance,  the  term  "reclaim"  as 
defined  above,  EPA  defines  the  term 
more  narrowly  in  its  regulations.  Once 
again,  EPA  is  adopting  ASHRAE's 
definition,  with  minor  changes. 
ASHRAE  states  that  to  recycle  is  to: 

Qean  refrigerant  for  reuse  by  oil  separation 
and  single  or  multiple  passes  through 
devices,  such  as  replaceable  core  filter-driers, 
which  reduce  moisture,  acidity  and 
particulate  matter.  This  term  usually  applies 
to  procedures  implemented  at  the  field  job 
site  or  at  a  local  service  shop. 

The  key  difference  between  "recycle" 
and  "reclaim"  is  that  the  former  does 
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not  involve  chemical  analysis  of  the 
product.  Recycling  essentially 
encompasses  all  types  of  treatment  of 
refrigerant  that  do  not  involve  such 
chemical  analysis.  As  explained  in  a 
later  section  of  this  notice,  EPA  is 
requiring  for  two  years  that  all 
refrigerant  changing  hands  must  be  fully 
reclaimed,  implying  that  the  vast 
majority  of  recycling  will  take  place  on 
site  as  opposed  to  at  a  local  service 
shop. 

Self-contained  Recovery  Equipment 

Recovery  equipment  can  be  divided 
into  two  main  types:  Self-contained  and 
system-dependent.  EPA  referred  to  these 
two  types  of  equipment  as  "active"  and 
"passive"  respectively  in  the  proposal, 
but  has  changed  the  terminology  in 
response  to  comments  indicating  that 
"self-contained"  and  "system- 
dependent"  are  the  more  common  terms 
used  in  the  industry.  While  self- 
contained  equipment  has  its  own  means 
to  draw  refrigerant  out  of  the  refrigerator 
system,  system-dependent  equipment 
relies  solely  upon  the  compressor  in  the 
appliance  and/or  the  pressure  of  the 
refrigerant  in  the  appliance  to  recover 
the  refrigerant.  EPA  defines  these  two 
types  of  equipment  accordingly. 

Small  Appliance 

EPA  proposed  to  define  as  a  "small 
appliance"  air-conditioning  or 
refrigeration  equipment  containing  less 
than  one  pound  of  charge  during  normal 
operation.  This  classification  was 
intended  to  include  household 
refrigerators,  household  freezers, 
dehumidifiers,  vending  machines,  and 
water  coolers,  for  which  EPA  proposed 
to  establish  special  servicing  and  safe 
disposal  requirements. 

The  rule  establishes  separate 
requirements  for  small  appliances  in 
three  areas.  First,  small  appliances, 
unlike  other  appliances,  can  be 
evacuated  using  equipment  certified 
under  Appendix  C.  Second,  technicians 
servicing  small  appliances  can  be 
certified  by  taking  an  unproctored  rather 
than  proctored  test.  Third,  small 
appliances  can  be  manufactured  with  a 
process  stub  rather  than  a  servicing 
aperture.  The  rationale  for  establishing 
somewhat  less  stringent  requirements 
for  the  servicing  and  disposal  of  small 
appliances  is  that  they  contain  smaller 
quantities  of  refrigerant  and  are  serviced 
less  often  than  other  appliances. 

EPA  received  a  numoer  of  comments 
stating  that  the  use  of  the  one-pound 
limit  to  define  "small  appUances"  was 
inappropriate.  These  comments  stated 
that  the  one-pound  limit  excluded  some 
household  refrigerators  and  freezers, 
and  also  excluded  equipment,  such  as 


room  air  conditioners,  that  had  the  same 
technical  attributes  and  was  serviced  by 
the  same  work  force  as  household 
refrigerators  and  freezers.  The 
commenters  suggested  that  EPA  adopt  a 
definition  that  would  include  room  air 
conditioners,  packaged  terminal  air 
conditioners,  and  packaged  terminal 
heat  pumps  in  addition  to  household 
refiigerators  and  freezers, 
dehumidifiers,  vending  machines,  and 
drinking  water  coolers.  The  commenters 
argued  that  the  former  types  of 
equipment,  like  the  latter,  are  charged 
and  sealed  at  the  factory,  contain 
relatively  small  quantities  of  refrigerant 
(particularly  when  that  quantity  is 
weighted  by  the  relatively  low  ozone- 
depletion  potential  of  HCFC-22),  and 
are  serviced  infrequently  by  the  same 
technicians  who  service  household 
refrigerators  and  freezers.  Thus,  they 
should  be  treated  the  same  way  in  the 
rule  as  household  refrigerators  and 
freezers. 

EPA  believes  that  the  commenters  are 
correct  that  room  air  conditioners, 
packaged  terminal  air  conditioners 
(PTACs),  and  packaged  terminal  heat 
pumps  (PTHPs)  are  sufficiently  similar 
in  these  respects  to  household 
refrigerators  and  freezers  to  justify 
inclusion  in  the  definition  of  "small 
appliance."  EPA  is  therefore  revising  its 
proposed  definition  of  "small 
appliance"  to; 

Small  appliance  means  any  of  the 
following  products  that  are  hilly 
manufactured,  charged,  and  hermetically 
sealed  in  a  factory  with  five  (5)  pounds  or 
less  of  refrigerant:  Refrigerators  and  freezers 
designed  for  home  use,  room  air  conditioners 
(including  window  air  conditioners  and 
packaged  terminal  air  conditioners), 
packaged  terminal  heat  pumps, 
dehumidifiers,  under-the-counter  ice  makers, 
vending  machines,  and  drinking  water 
coolers. 

System-dependent  Recovery  Equipment 

As  discussed  above  in  the  explanation 
of  the  term  "self-contained  equipment," 
EPA  defines  a  system-dependent 
recovery  device  as  a  device  that  relies 
upon  the  compressor  in  an  appliance  to 
remove  the  refrigerant  into  an  external 
container. 

Technician 

EPA  is  establishing  in  today's  rule  a 
number  of  requirements  that  apply  to 
technicians.  EPA  defines  technician  as 
any  person  who  performs  maintenance, 
service,  or  repair  to  air-conditioning  or 
refrigeration  equipment  that  could 
reasonably  be  expected  to  release  CFCs 
or  HCFCs  into  the  atmosphere,  e.g., 
installer,  contractor  employee,  in-house 
service  personnel,  and  in  some  cases, 
owner.  Technician  also  means  any 


person  disposing  of  air-conditioning  or 
refrigeration  equipment  except  for  small 
appliances  and  MVACs. 

Very  High-Pressure  Equipment 

EPA  defines  very  high-pressure 
equipment  as  air-conditioning  and 
refrigeration  equipment  that  uses  a 
refrigerant  with  a  boiling  point  below 
-  50  degrees  Centigrade  at  atmospheric 
pressure.  This  definition  includes 
equipment  using  refrigerants  13  and 
503. 

F.  Required  Practices 

EPA  is  requiring  persons  servicing  or 
disposing  of  air-conditioning  and 
refrigeration  equipment  to  (^serve 
certain  service  practices  that  minimize 
emissions  of  ozone-depleting 
refrigerants.  The  most  fundamental  of 
these  practices  is  the  requirement  to 
recover  refrigerant  rather  than  vent  it  to 
the  atmosphere.  As  noted  above,  the 
knowing  venting  of  class  I  or  class  II 
refrigerant  during  servicing  or  disposal 
(except  for  de  minimis  releases 
associated  with  a  good  faith  attempt  to 
recapture,  recycle,  or  safely  dispose  of 
the  refrigerant]  has  been  expressly 
prohibited  by  section  608(c)  of  the  Act 
since  July  1. 1992. 

Knowing  venting  is  any  release  that 
permits  a  class  I  or  cla.ss  n  substance  to 
enter  the  environment  and  that  takes 
place  with  the  knowledge  of  the 
technician  during  the  maintenance, 
servicing,  repairing,  or  disposal  of  air- 
conditioning  or  refrigeration  equipment. 
Two  commenters  argued  that  EPA  was 
interpreting  "knowing  release"  too 
narrowly.  These  commenters  asserted 
that  a  technician  who  fills  a  leaking 
system  is  knowingly  venting  refrigerant. 
As  discussed  below  in  Section  III.F.3, 
this  rule  requires  repair  of  leaks  above 
a  certain  size  in  equipment  normally 
containing  more  than  50  pounds  of 
refrigerant.  However,  the  venting 
prohibition  itself,  which  applies  to  the 
maintenance,  service,  repair,  and 
disposal  of  equipment,  does  not  prohibit 
"topping  off'  systems,  which  leads  to 
emissions  of  refrigerant  during  the  use 
of  equipment.  The  provision  on 
knowing  releases  does,  however, 
include  the  situation  in  which  a 
technician  is  practically  certain  that  his 
or  her  conduct  will  cause  a  release  of 
refrigerant  during  the  maintenance, 
service,  repair,  or  disposal  of 
equipment.  Knowing  releases  also 
include  situations  in  which  a  technician 
closes  his  or  her  eyes  to  obvious  facts 
or  fails  to  investigate  them  when  aware 
of  facts  that  demand  investigation. 

Section  608(c)(1)  of  the  CAA  exempts 
"de  minimis"  releases  associated  with 
good  faith  attempts  to  recapture  and 
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recycle  or  safely  dispose  of  these 
substances  from  the  prohibition.  In  their 
statement  prior  to  the  passage  of  the 
Clean  Air  Act  Amendments  of  1990,  the 
Senate  managers  explained  that.  "The 
exception  is  included  to  account  for  the 
fact  that  in  the  course  of  properly  using 
recapture  and  recycling  equipment,  it 
may  not  be  possible  to  prevent  some 
small  amount  of  leakage." 
(Congressional  Record  S16948,  October 
26. 1990).  From  this  statement  and  tha 
statutory  text.  EPA  considers  it 
appropriate  to  conclude  that  emissions 
accompanying  the  proper  use  of 
recapture  and  recycUng  equipment 
would  generally  be  considered  "de 
minimis."  EPA  is  therefore  interpreting 
as  "de  minimis"  those  emissions  that 
take  place  at  servicing  and  disposal 
when: 

(i)  The  required  practices  set  forth  in 
$82,158  of  this  proposed  regulation  are 
observed  and  recovery  or  recycling 
machines  that  meet  the  requirements  set 
forth  in  §  82.158  of  this  proposed 
regulation  are  used,  or 

(ii)  The  requirements  of  the  MVAC 
regulation  (40  CFR  part  82.  subpart  B) 
are  observed. 

Such  emissions  represent  the  lowest 
achievable  level  of  emissions,  but 
because  the  requirements  for  recovery 
and  recycling  machines  would  vary 
somewhat  from  sector  to  sector  and 
because  the  charge  sizes  involved  vary 
considerably  from  sector  to  sector,  the 
quantities  considered  de  minimis  would 
also  vary  from  sector  to  sector. 

1.  Evacuation  of  Air-Conditioning  and 
Refrigeration  Equipment.  EPA  is 
requiring  that  before  air-conditioning 
and  refrigeration  equipment  is  opened 
for  maintenance,  service,  or  repair,  the 
refrigerant  in  either  the  entire  system  or 
the  part  to  be  serviced  (if  the  latter  can 
be  isolated)  must  be  transferred  to  a 
system  receiver  (a  component  of  the 
system  that  is  designed  to  hold  excess 
refrigerant  charge  and  that  can  be  used 
to  hold  the  charge  during  servicing  or 
repair)  or  to  a  certified  recycling  or 
recovery  machine.  The  same 
reouirements  apply  to  equipment  that  is 
to  be  disposed  of.  except  for  small 


appliances,  MVACs,  and  MVAC-like 
appliances,  whose  disposal  is  covered 
by  Section  m.M.  below.  In  order  to 
ensure  that  the  maximum  amount  of 
refrigerant  possible  is  captured  rather 
than  released.  EPA  is  requiring  that  air- 
conditioning  and  refrigeration 
equipment  be  evacuated  to  or  below 
specified  levels  of  vacuum.  As 
discussed  in  the  proposal,  the  Agency 
has  considered  a  number  of  factors  in 
developing  these  levels,  including  the 
technical  capabilities,  ease  of  use,  and 
costs  of  recycling  and  recovery 
equipment,  the  possible  impact  of 
evacuation  on  the  air-conditioning  and 
refrigeration  equipment,  the  servicing 
times  that  would  be  necessary  to 
achieve  different  vacuums,  and  the 
amounts  of  refrigerant  that  would  be 
released  under  different  evacuation 
requirements  and  their  predicted  impact 
on  the  ozone  layer  (and  indirectly,  on 
human  health  and  the  environment). 
Since  the  rule  was  proposed,  the 
Agency  has  reviewed  numerous  public 
comments  regarding  the  proposed 
evacuation  levels  and  has  refined  its 
analysis.  As  a  result,  some  of  the 
proposed  requirements  have  been 
changed.  These  changes  are  discussed 
below. 

As  was  proposed,  the  required  levels 
of  evacuation  vary  depending  upon  the 
type  of  equipment  to  be  serviced  or 
disposed  of  and  the  date  of  manufacture 
of  the  recovery  or  recycling  machine 
(i.e..  whether  it  met  certification 
requirements  for  new  equipment  or  had 
been  grandfathered).  However,  some  of 
the  distinctions  between  different  types 
of  equipment  have  been  changed  since 
the  rule  was  proposed.  For  small 
appliances,  the  requirements  also  vary 
depending  on  the  capacities  of  the 
recovery  system  used  under  the 
circumstances  (e.g..  with  an  operating 
vs.  a  nonoperating  refrigerator 
compressor). 

Technicians  repairing  MVAC-like 
appliances  are  not  subject  to  the 
evacuation  requirements  below,  but  are 
subject  to  a  requirement  to  "properly 
use"  (as  defined  at  40  CFR  82.32(e)) 
recycling  and  recovery  equipment 


approved  pursuant  to  S  82.36(a).  As  is 
discussed  in  more  detail  in  section 
1II.G.3,  EPA  is  adopting  the  equipment 
certification  and  use  requirements  of  the 
MVACs  refrigerant  recycling  rule  (40 
CFR  part  82,  subpart  B)  for  MVAC-like 
appliances. 

The  required  evacuation  levels  and 
equipment  standards  (for 
"grandbthered"  equipment)  become 
effective  60  days  after  publication  of 
this  rule.  Although  EPA  had  proposed 
that  these  requirements  become 
effective  30  days  after  publication  of  the 
rule,  some  commenters  believed  that  30 
days  would  not  constitute  sufficient 
time  for  technicians  to  become  aware  of 
EPA's  requi.rements  and  to  acquire 
equipment  that  met  EPA's 
grandfathering  standards.  Upon 
reconsideration  of  the  issue,  EPA 
agreed.  The  Agency  again  notes, 
however,  that  the  prohibition  on  venting 
refrigerants  during  the  maintenance, 
service,  repair,  or  disposal  of  appliances 
has  been  in  effect  since  July  1, 1992. 

a.  Evacuation  requirements  for  air- 
conditioning  and  refrigeration 
equipment  besides  small  appliances. 
When  recovery  and  recycHng  machines 
manufactured  or  imported  after 
November  15, 1993,  are  employed  for 
recovery,  EPA  is  requiring  evacuation  to 
0  inches  of  vacuum,  10  inches  of 
vacuum,  15  inches  of  vacuum,  or  29 
inches  of  vacuum,  depending  on  the 
size  and  typ)e  of  air-conditioning  or 
refrigeration  equipment  being  serviced. 
If  grandfathered  recovery  or  recycling 
devices  are  used,  EPA  proposes  to 
require  evacuation  to  0  inches  of 
vacuum  in  very  high-prussure  systems 
and  in  small  systems  using  HCFC-22,  4 
inches  of  vacuum  in  high-pressure 
systems,  and  25  inches  of  vacuum  in 
low-pressure  systems,  because  the 
grandfethered  equipment  may  not  be 
capable  of  achieving  higher  levels  (see 
Section  in.G.).  The  table  below  lists 
requirements  for  evacuation  (pressure 
readings)  for  each  type  of  air- 
conditioning  and  refrigeration 
equipment  and  for  certified  and 
grandfathered  recovery  and  recycling 
machines. 
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Table  l.— Required  Levels  of  Evacuation  for  AiR-CoNomoNiNG  or  Refrigeration  Equipment 

[Except  fof  smaJI  appiances.  MVACs,  and  MVAC-«ke  aquJpfnent] 


Typ«  of  air-conditioning  or  refrigaration  equipment 


HCFC-22  equipmeni  or  isolaled  component  ot  such  equipment,  nomw#y  containing  !•••  tian  200  pounds 

o(  retrigerant  _ - — - 

HCFC-22  equipment,  or  ieoialed  component  of  such  equipment.  nomr»»y  containing  200  pounds  or  more 

of  refrigerant  ~ - - • "•— • 

Other  high-pressure  equipment,  or  isolated  component  o«  such  equipment,  normally  containing  less  than 

200  pourxls  of  refrigerant - ~ ;..^.. 

Other  high-pressure  equiprrient  or  isolated  component  of  such  equipment,  normally  containing  200  pounds 

or  more  of  refrigerant — " 

Very  high-pressure  equipment - 

Low-pressure  equiprneot 


Inchaa  of  vacuim  (relative  to 

standard  aftnoepherk:  pressure  o< 

29S  Inches  Hg) ' 


Usir>g  recovary 

or  recydng 

aouipment  marv 

urectured  before 

November  15, 

1993 


Using  recovery 

or  recycling 

eouipment  man- 

wactured  on  or 

after  tslovember 

15.  1993 


10 

10 

15 
0 

29 


'  EPA  is  explidtiv  defining  the  required  evacuation  levels  in  relation  to  standard,  as  opposed  to  local,  atmospheric  pressure.  A  number  of 
commenters  noted  that  because  local  atmospheric  pressure  drops  with  elevatwn.  it  Is  difflcutt  (and  somettmes  physicalty  impossiWe)  for  persons 
worVmq  at  htgh  e^evatjoos  to  attam  the  required  vacuums  if  they  are  measured  relative  to  iocal  atmosphenc  pressure  Because  the  quan«y  of 
refnqerant  remainma  m  a  pteca  o<  air-conditioning  or  refrigeration  equipment  Is  related  to  Its  absolute  rather  than  relative  pressure  puHw>g  a 
shallower  oauqe  v^uum  at  a  higher  eievation  has  the  same  impact  on  ttie  environment  as  putting  a  deeper  vacuum  at  sea  level.  Persons 
perlorming  appi^nce  repair,  maintenance,  service  or  disposal  at  high  elevations  should  make  appropriate  adjustments  to  the  above  chart  to 
account  for  tf>e  difference  between  standard  and  local  atmospheric  pressure. 


i.  High-pressure  air-conditioning  and 
refrigeration  equipment.  There  are  a 
number  of  differences  between  the 
above  evacuation  levels  and  those  that 
were  proposed.  The  most  significant  of 
these  is  the  distinction  now  made 
between  high-pressure  air-conditioning 
and  refrigeration  equipment  utilizing 
HCF022  and  other  high-pressure 
equipment.  In  the  proposal,  EPA 
requested  comment  on  establishing  less 
stringent  evacuation  standards  for 
equipment  utilizing  HCTC-22.  The 
Agenc>'  noted  that  the  high  saturation 
pressure  of  HCFX>22  makes  it  difficult 
(and  in  some  cases,  impossible)  to  draw 
deep  vacuums  on  this  refrigerant  but.  at 
the  same  time,  permits  a  high 
percentage  of  this  refrigerant  to  be 
recovered  at  relatively  shallow 
vacuums.  EPA  stated  that  the  latter 
consideration,  along  with  the  relatively 
low  ozone-depletion  potential  of  HCFC- 
22  (compared  to  those  of  the  CFCs)  may 
make  deeper  vacuums  unnecessary.  A 
number  of  commenters  concurred  with 
this  reasoning.  Many  commenters 
emphasized  the  difficulty  of  pulling 
deep  vacuums  on  air-conditioning  and 
refrigeration  equipment  using  R-22 
(HCFC-22).  particularly  in  the  high 
ambient  temperatures  typically  found 
on  rooftops  during  the  summer  months. 
Under  these  conditions,  commenters 
noted,  only  recovery  equipment  with 
high-quality  compressors  would  be  able 
to  attain  the  compression  ratio 
necessary  to  draw  a  10-inch  vacuum, 
and  even  this  equipment  would  not  be 


able  to  achieve  a  20-inch  vacuum. 
Moreover,  the  discharge  temperature  of 
the  refrigerant  in  these  situations  would 
often  be  high  enough  to  bum  the  oil  in 
the  recovery  device  compressor,  leading 
to  its  failure. 

EPA  has  performed  an  analysis  that 
attempts  to  determine  appropriate 
evacuation  levels  for  various  types  of 
reftigerants  and  equipment,  considering 
the  physical  characteristics  of  the 
refrigerants  (e.g.,  saturation  pressure, 
which  is  related  both  to  the 
compression  ratio  necessary  to  achieve 
a  certain  vacuum  level  and  to  the 
percentage  of  refrigerant  that  is 
recovered  at  that  vacuum  level),  their 
ozone-depletion  potentials,  the  costs  of 
recycling  and  recovery  equipment,  and 
labor  costs.  This  analysis  indicates  that 
recovery  of  HCFC-22  into  a  vacuum  is 
justified  only  for  large  charge  sizes 
(greater  than  200  pounds).  For  smaller 
charges,  the  avoided  damage  to  human 
health  and  the  environment  do  not 
appear  to  justify  the  time  and  expense 
of  drawing  a  vacuum  even  if  a  vacuum 
were  attainable,  which  it  often  would 
not  be.  It  should  be  noted  that  because 
HCFC-22  has  one  of  the  highest 
saturation  pressures  of  the  high-pressure 
refrigerants,  evacuating  HCFC-22 
systems  to  atmospheric  pressure 
recovers  approximately  98.5  percent  of 
the  refrigerant  at  75  degrees  F  (more  at 
higher  temperatures).  Although 
temperature  was  not  considered  in  the 
analysis,  HCFC-22  equipment  (or 
isolated  components  thereof)  with 


charges  of  200  pounds  or  more  is 
generally  found  in  equipment  rooms, 
where  ambient  temperatures  are  low 
enough  to  make  a  ten-inch  vacuum 
feasible. 

Some  commenters  argued  that  EPA 
should  not  set  less  stringent  standards 
for  HCFG-22  because  the  ODP  of  HCFC- 
22  is  not  significantly  different  from  that 
of  the  CFCs  in  the  short  term,  when  the 
most  serious  ozone  depletion  is 
expected  to  occur.  As  noted  above,  the 
physical  characteristics  of  HCFC-22  and 
the  conditions  under  which  repair  and 
disposal  of  appliances  using  HCFC-22 
are  likely  to  occur  (e.g..  on  hot  rooftops) 
were  the  primary  considerations  in 
setting  less  stringent  standards  for 
HCFC-22  than  for  the  CFC  refrigerants; 
however,  EPA  also  considered  the 
impact  on  human  heath  and  the 
environment  of  the  HCFC-22  that 
would  escape  under  the  less  stringent 
standards.  In  estimating  this  impact, 
EPA  accoimted  for  both  the  short-  and 
long-term  effects  of  HCFC-22  on 
stratospheric  ozone,  examining  health 
and  environmental  effects  over  the  next 
150  years.  As  discussed  above,  the 
Agency  found  that  these  effects  were  not 
severe  enough  to  warrant  setting  more 
stringent  standards  for  HCFC-22 
recovery,  which  would  be  difficult  (and, 
in  some  cases,  impossible)  to  meet.  The 
method  that  EPA  used  to  calculate  the 
impact  of  HCFC-22  on  human  health 
and  the  environment  and  the 
relationship  of  this  method  to  the  ODP 
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of  HCFC-22  is  discussed  in  more  detail 
intbeRIA. 

Another  significant  change  from  the 
proposal  is  the  provision  tl^t  allows  the 
ckarge  in  an  isolated  compooent  of  the 
system,  rather  than  the  charge  of  the 
system  as  a  whole,  to  beiised  to 
determine  appropriate  levels  of 
evacuation.  Several  commenters  stated 
that  large  air-conditioning  and  . 
refrigeration  systems  often  contain 
isolation  valves  that  allow  individual 
system  components  to  be  repaired 
without  requiring  evacuation  of  the 
entire  system.  In  many  cases,  the 
quantity  of  refrij^erant  left  in  tlie 
component  is  considerably  less  than  200 
(or  even  50)  pounds,  even  if  the  system 
as  a  whole  contains  several  hundred 
pounds.  In  these  cases,  EPA  agrees  that 
drawing  a  deep  vacuum  on  the  system 
component  is  not  necessary. 

The  other  significant  changes  from  the 
proposal  are  the  alteration  of  the 
maximum  evacuation  level  for  high- 
pressure  refrigerants  from  20  irche*  to 
15  inches,  and  the  raising  of  tlie  cutofl 
for  "sraall"  high-pressure  equipment  to 
200  pounds.  A  number  of  cominenters 
criticized  the  20-inch  evacuation 
requirement,  stating  that  achieving  this 
level  of  evacuation  would  place  a  strain 
on  recovery  equipment,  recover  little 
additional  refrigerant,  be  time- 
consuming,  and  in  some  cases  (e.g., 
with  equipment  using  R-502)  Ije 
impossible.  In  its  analy.sis  of  evacuation 
levels,  the  Agency  found  that 
evacuation  levels  between 
ai^roximately  15  and  23  inches  of 
vacuum  (depending  upon  compressor 
cloarance)  were  appropriate  for  large 
equipment  using  R-12  (CFC-12),  while 
evacuation  levels  between  5  inches  and 
1 7  inches  of  vacuum  (depending  upon 
compressor  clearance)  were  appropriate 
for  large  equipment  using  R-5U2.  EPA's 
analysis  confirmed  that  achievement  of 
a  20-inch  vacuum  on  equipment 
utilizing  R-502  would  be  very  difficult 
without  substantial  modification  of 
existing  recycling  and  recovery 
equipment.  (See  Section  G.l.  below.) 
R^thM  than  set  separate  standards  for 
each  high-pressure  refrigerant,  whiih 
could  lead  to  excessive  confusion,  the 
Agency  has  decided  to  establish  a  single 
standard  based  (m  both  of  the  above 
ranges,  15  inches  of  vacuum.  (R-12  and 
R-502  represent  the  commonly  used 
CFC  higb-pressure  refrigerants  with  the 
lowest  and  highest  saturation  pressures, 
respectively.  Therefore,  an  evacuation 
level  that  falls  into  the  range  of 
appropriate  levels  for  both  refrigerants 
should  be  appropriate  for  all  hi^- 
pnassure  CFC  refrigerants.) 

Similarly,  EPA  found  that  e-.  acualion 
levels  betwewk  approximately  10  and  22 


inches  of  vacuum  (again,  depending 
upon  compressor  claiaLrance)  were 
appropriate  for  small  equipment  using 
R-12.  while  evacuation  levels  between 
atmospheric  pre.ssure  and  14  inches  of 
vacuum  w^re  appropriate  for  small 
equipment  using  R-502.  The  Agency 
selected  10  inches  as  an  appropriate 
evacuation  level  for  all  high-pressure 
CFC  refrigerants. 

Supermarkets  and  chemical 
manufacturers  were  concerned  that  the 
proposed  levels  of  evacuation, 
particularly  the  20-inch  requirement  for 
large,  high-pressure  equipment,  would 
be  too  time-consuming,  leading  to  food 
spoilage  or  costly  shutdowns  of 
industrial  processes.  As  discussed 
al)ove,  EPA  is  now  requiring  that  large, 
high-pressure  systems  be  evacuated  to 
15  rather  than  20  inches  of  vacuum. 
EPA  believes  that  this  change  and  the 
new  provision  thit  permits  the  charge  of 
an  isolated  component  to  be  used  as  the 
basis  for  determining  evacuation 
requirements  will  address  concerns 
about  excessive  time  spent  evacuating 
retail  food  and  industrial  process 
refrigeration  systems. 

One  other  change  from  the  proposal  is 
the  elimination  of  the  "intermediate- 
pressure  refrigerants"  category  and  the 
inclusion  of  CFC-114  in  the  "high- 
pressure  refrigerants"  category.  Several 
commenters  stated  that  the  physical 
differences  between  CFC-114  and  the 
high-pressure  refrigerants  did  not 
warrant  special  treatment  of  the  former. 
Other  commenters  noted  that  evacuating 
CFC-1  l4to  25  inches  of  vacuuTi,  as  was 
proposed,  would  be  very  time- 
consuming.  The  proposed  requirement 
to  evacuate  CFC-114  to  25  inches  of 
\'acuum  was  based  on  information  from 
the  Department  of  Defense  (on«  of  the 
largest  users  of  CFC-114),  which  stated 
tliat  25  inches  was  the  niaxi-qium  depth 
of  vacuum  that  its  pumpout  eq'iipment 
could  achieve.  Other  users  of  CFC-114, 
however,  such  as  gaseous  diffusion 
uranium  enrichment  plants,  have  stated 
that  their  current  (built-in)  recovery 
equipment  cannot  evacuate  thuir  114 
systems  to  this  level  and  that  it  would 
be  vary  difficult  and  expensive  to  obtain 
recovery  equipment  that  could.  In 
consideration  of  these  comments,  the 
Agency  has  decided  to  classify  CFC-114 
as  a  high-pressure  refrigerant 

ii.  Very  nigh-pressure  equipment. 
Commenters  uniformly  suppo.'ted  EPA's 
proposal  to  require  evacuation  of  very 
high-pressure  equipment  (used  with 
refrigerants  -13  and  -503)  to 
atmospheric  pressure.  Several  of  these 
commenters  noted  that  passive 
equipment  could  be  used  to  e%'acuate 
very  high-pressure  systems,  many  of 
which  contain  only  a  few  pounds  of 


vapor  easily  captured  by  a  50- lb. 
recovery  cylinder.  (Note  that  ordinary 
refrigerant  cylinders  are  not  suited  for 
use  with  very  high-pressure  refrigerants, 
but  higher-pressure  cylinders  are 
available.)  EPA's  own  analysis  indicates 
that  chilb'ng  a  cylinder  with  Ay  ice 
would  even  permit  the  recovery  of  some 
of  the  very  high-pressure  refrigerant  as 
a  liquid  ("Very  High  Pressure 
Refrigerant  Recovery  and  Reclamation," 
September  28, 1992.  memorandum  frnm 
Gene  Troy.  Bernard  Eydt,  and  John 
Wasson  to  David  Lee  and  Debbie 
Ottinger).  Some  commenters  stated  that 
using  compressor-bearing  equipment  to 
compress  and  liquefy  very  high-pressuTB 
refrigerants  could  pose  a  safety  risk, 
because  of  the  very  high  pressures 
required.  Because  of  this  concern  and 
because  com  pressor- bearing  equipment 
currently  available  for  use  with  very 
high-pressure  refrijjerants  is  extremely 
bulky  and  relatively  expensive.  EPA  is 
permitting  the  use  of  system-dependent 
equipment  on  very  high-pressure 
refrigeration  equipment  containing  less 
than  15  pounds  of  refrigerant. 

iii.  Low-pressure  air-conditioning  and 
refrigeration  equipment.  As  was 
proposed,  EPA  is  requiring  evacuation 
of  low-pressure  systems  to  25  inches  of 
vacuum  using  grandfathered  equipment 
and  to  29  inches  using  equipment 
manufactured  after  November  15. 1993. 
A  number  of  commenters  supported  the 
29-inch  requirement,  noting  that  the 
technology  to  achieve  this  level  in  a 
timely  fashion  (vacuum  pumps)  is 
available  and  is,  in  fact,  now  being  used 
on  virtually  all  low-pressure  recovery 
and  recycling  equipment.  One 
commenter  noted  that  evacuation  to  29 
inches  of  vacuum  instead  of  25  inches 
of  vacuum  would  prevent  release  of 
312,000  pounds  of  CFC-1 1  annually. 

Some  commenters  supported 
evacuation  to  levels  less  stringent  than 
29  inches.  Many  of  these  commenters 
argued  that  evacuation  to  levels  below 
25  inches  would  be  excessively  time- 
consuming  and  would  recover  little 
additional  refrigerant. 

EPA  has  examined  the  feasibility  and 
benefits  of  evacuating  low-pressure 
systems  to  29  inches  of  vacuum.  As 
noted  in  the  proposal  and  in  several 
comments,  the  technology  to  achieve  a 
29-inch  vacuum  is  available.  The  time 
and  labor  costs  involved  in  drawing  this 
vacuum  depend  upon  (among  other 
things)  the  recovery  rate  of  the  recycling 
or  recovery  equipment  at  low  pressures. 
If  a  relatively  slow  recovery  device  is 
used  to  evacuate  low-pressure 
equipment  from  25  to  29  inches  of 
vacuum,  the  labor  costs  involved  in 
recovering  that  refrigerant  can  indeed  be 
quite  high,  and  may  not  be  justified  by 
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the  additional  refrigerant  recovered. 
However,  EPA  believes  that  use  of 
available,  competitively  priced 
equipment  permits  evacuation  to  29 
inches  within  a  reasonable  period  and  is 
justified  by  the  additional  refrigerant 
recovered  [Regulatory  Impact  Analysis 
(RIA),  March  25. 1993). 

b.  Exceptions  to  evacuation 
requirements.  EPA  is  establishing 
exceptions  to  its  evacuation 
requirements  for  two  specific  situations: 
non-major  repairs  that  are  not  followed 
by  an  evacuation  of  the  appliance  to  the 
environment  and  leaks  that  make  the 
required  evacuation  levels  impossible  to 
attain.  In  both  cases,  commenters  and 
EPA's  research  indicate  that  attempting 
to  achieve  the  required  vacuums  could 
actually  lead  to  higher  emissions  than 
achieving  shallower  (or  no)  vacuums. 

i.  Non-major  repairs  that  are  not 
followed  by  evacuation  of  the  appliance 
to  the  environment.  A  number  of 
commenters,  including  technicians, 
grocery  store  managers,  contractor  trade 
groups,  and  environmentalists,  stated 
that  EPA  should  permit  evacuation  of 
air-conditioning  and  refrigeration 
equipment  to  atmospheric  pressure 
under  limited  circumstances,  such  as 
when  only  minor  repairs  were 
performed  or  when  an  evacuation  of  the 
equipment  to  the  environment  was  not 
planned  subsequent  to  the  repair. 
Following  a  major  repair  to  an  air-         -^ 
conditioning  or  refrigeration  system,  the 
contents  of  a  system  or  component  are 
typically  evacuated  to  the  environment 
with  a  vacuum  pump  to  remove  air  and 
moisture  that  may  have  entered  the 
system  during  the  repair  process.  This 
evacuation  to  the  environment  is  often 
known  as  a  "complete"  or  "high-level" 
evacuation.  (The  contents  are  expelled 
to  the  environment  rather  than  captured 
by  a  recovery  device  because  recovery 
device  compressors  are  not  able  to 
compress  air^  which  may  make  up  a 
significant  percentage  of  the  system 
contents  in  many  cases.)  However,  from 
comments  and  discussions  with 
technicians  in  the  field,  the  Agency 
understands  that  many  minor  repairs, 
such  as  replacement  of  a  filter  drier,  oil 
filter,  or  safety  switch,  involve 
uncovering  only  a  small  opening  in  the 
appliance  (e.g.,  a  threaded  fitting]  and 
take  place  in  only  a  few  minutes.  In 
these  cases,  both  the  quantity  of 
refrigerant  that  escapes  and  the  quantity 
of  air  and  moisture  that  enter  the  system 
will  be  limited  if  the  system  has  been 
brought  to  atmospheric  pressure  prior  to 
begiiming  the  repair.  After  such  repairs, 
the  system  is  generally  reseated  with  no 
evacuation  to  the  environment, 
particularly  if  the  system  is  a  large  one. 


Commenters  argued  that  release  of 
refrigerant  from  a  system  at  atmospheric 
pressure  during  a  minor  repair 
procedure  can  be  minimal,  and  in  fact 
will  be  smaller  in  many  cases  than  the 
release  that  would  result  from  drawing 
the  system  into  a  vacuum.  Commenters 
noted  that  drawing  a  vacuum  leads  to 
the  influx  of  either  nitrogen  or  air  and 
moisture,  which  in  turn  requires  that  a 
second,  deeper  vacuum  be  drawn  using 
a  vacuum  pump,  expelling  any  residual 
refrigerant  to  the  atmosphere.  One 
commenter  estimated  that 
approximately  6  pounds  of  refrigerant 
would  be  released  from  its  equipment  if 
that  equipment  were  drawn  to 
atmospheric  pressure  before  servicing, 
while  50  pounds  would  be  released  if 
tlie  equipment  were  drawn  first  to  a  25- 
inch  vacuum  and  then  re-evacuated 
after  servicing.  (Commenters  imiversally 
supported  recovery  into  a  vacuum  at 
disposal.) 

In  response  to  these  comments,  EPA 
has  decided  to  permit  evacuation  (or,  in 
the  case  of  low-pressure  appUances, 
pressurization)  of  appliances  to  0  psig 
(atmospheric  pressure)  when  the 
maintenance,  service,  or  repair  is  not 
major  and  when  an  evacuation  of  the 
appliance  to  the  environment  is  not 
performed  after  the  servicing  or  repair  is 
completed.  As  discussed  in  the 
definitions  section,  EPA  is  defining  as 
"major"  maintenance,  service,  or  repair 
"that  involves  removal  of  the  compressor, 
condenser,  evaporator,  or  auxiliary  heat 
exchanger  coil.  These  procedures  are 
relatively  time-consuming  and/or  leave 
large  openings  in  the  system  through 
which  refrigerant  can  escape  (and  air 
and  moisture  can  enter).  After  such 
procedures,  evacuation  of  the  system  to 
the  environment  is  customarily 
performed.  However,  EPA  recognizes 
that  a  second,  "high-level"  evacuation 
may  be  appropriate  for  some  types  of 
apphances  even  after  minor  repairs.  The 
Agency  emphasizes  that  if  the  system  is 
to  be  re-evacuated  to  any  level,  then  it 
must  be  drawn  to  the  appropriate 
vacuum  in  Table  1  to  recover  the 
refrigerant  before  the  repair  begins,  even 
if  the  repair  would  otherwise  be 
considered  "non-major."  EPA  believes 
that  this  approach  will  most  effectively 
minimize  emissions  while  lowering  the 
costs  of  many  repairs. 

Low-pressure  systems,  because  they 
operate  below  atmospheric  pressure, 
must  be  pressurized  to  equalize  the 
pressure  of  the  system  and  the  pressure 
of  the  air  outside  of  it.  EPA  is  requiring 
low  pressure  systems  that  undergo 
minor  servicing,  such  as  oil  changes,  to 
be  pressurized  to  atmospheric  pressure 
to  minimize  the  intrusion  and 
subsequent  purging  of  air.  Methods  that 


do  not  require  subsequent  system 

E urging,  e.g.,  heat  (not  nitrogen),  must 
Bused. 

Some  commenters  argued  that  EPA 
should  never  require  evacuation  of  high- 
pressure  equipment  to  levels  below 
atmospheric  pressure,  or  should  allow 
the  service  technician  to  decide  whether 
further  evacuation  was  required.  Many 
of  these  commenters  were  concerned 
that  drawing  a  vacuum  during  recovery 
could  result  in  an  influx  of  air  and 
moisture  that  would  damage  equipment. 
In  the  proposal,  EPA  requested 
comment  on  this  problem,  noting  that 
technicians  can  avoid  system 
contamination  by  either  breaking  the 
vacuum  with  nitrogen  or  by  drawing  a 
deep  second  vacuum  on  the  system  to 
remove  any  air  and  moisture  that  may 
have  penetrated.  (EPA  also  proposed 
special  evacuation  requirements  for 
leaky  systems;  these  are  discussed 
below.)  The  Agency  expressed  a 
willingness  to  consider  allowing  small 
systems  utilizing  HCFC-22  to  be 
evacuated  to  atmospheric  pressure  (as  it 
has),  but  stated  that  the  larger  ODP  of 
other  refrigerants  appeared  to  justify 
requiring  that  these  be  drawn  into  a 
vacuum,  even  if  extra  measures  were 
required  to  prevent  system 
contamination. 

A  few  commenters  stated  that 
carrying  a  cylinder  of  dry  nitrogen  and/ 
or  a  vacuum  pump  capable  of  drawing 
deep  vacuums  is  not  practical  in  many 
situations.  These  commenters  claimed 
that  space  constraints  in  many 
equipment  installations  would  often 
make  it  physically  impossible  to  use 
nitrogen  and  a  vacuum  pump.  However, 
other  commenters  stated  that  small, 
portable  nitrogen  cylinders  are  available 
and  are  necessary  not  only  for  breaking 
the  vacuum,  but  for  conducting  leak 
testing  after  repairs  are  complete.  Based 
on  its  research  and  review  of  comments, 
EPA  believes  that  breaking  vacuums 
with  nitrogen  (and.  therefore,  drawing 
vacuums  during  recovery)  will  be 
practical  in  most  equipment  service  and 
maintenance  situations.  (At  disposal, 
breaking  the  vacuum  is  not  necessary 
because  system  contamination  is  no 
longer  a  concern.) 

In  addition,  EPA  continues  to  believe 
that  establishing  clear  evacuation 
standards  will  minimize  overall 
refrigerant  emissions.  Although  the 
Agency  is  allowing  technicians 
considerable  discretion  in  determining 
whether  a  repair  will  require  a  high- 
level  evacuation  or  whether  a  system  is 
leaky  (see  Section  b.ii.  below),  it  is 
reluctant  to  leave  evacuation 
requirements  entirely  to  the  discretion 
of  technicians  for  a  number  of  reasons. 
First,  the  technician's  private  incentives 
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to  recover  refrignant  are  not  the  same 
aa  society's  incentivw  to  ensure  that  it 
is  recovered  Because  they  do  not  bear 
the  hill  cost  of  refrigerant  release, 
technicians  would  be  expected  to 
recovw  lees  refrigerant  than  sho\ikl  be 
recovered,  from  a  social  perspective. 
Akhou^  a  regulatory  requirement  to 
"minimize  emissions"  might  increase 
the  level  of  recovery,  it  is  not  likely  that 
this  level  will  be  the  same  as  the 
socially  desirable  level.  Second,  clear 
evacuation  requirements  minimize 
uncertainty  as  to  whether  a  given 
release  of  refrigerant  is  conaidered  "de 
minimis"  or  not.  Technicians  achieving 
required  vacuums  will  know  that  they 
are  complying  with  section  608  of  the 
Qean  Air  Act.  A  number  of  commenters 
agreed  with  this  reasoning  and 
supported  EPA's  approach.  Thus,  the 
Agency  is  requiring  that  high-pressure 
equipment  using  CfC  refrigeranU  be 
evacuated  to  specific  vacuums,  except 
in  the  specific  situations  described  in 
the  paragraphs  above  and  in  section  ii. 
below. 

ii.  Evacuation  of  leaky  eqiiipment. 
The  Agency  proposed  loss  stringent 
evacuation  requirements  for  leaky 
equipment,  proposing  to  allow  high- 
pressure  equipment  to  be  evacuated  to 
0  psig  (atmoepheric  pressure)  if  it  had 
a  leak  large  enough  to  have  lowered  the 
system  pressure  to  two  atmospheres. 
EPA  proposed  this  provision  in 
response  to  concerns  that  it  may  not  be 
possible  to  draw  deep  vacuums  on  leaky 
equipment  and  that  attempting  to  draw 
such  vacuums  may  contaminate  the 
refrigerant,  the  appUanca,  and  the 
recycling  or  recovery  equipment. 

EPA  received  a  numbJer  of  comments 
supporting  less  stringent  evacuation 
standards  for  equipment  with  large 
leaks.  Most  of  the  commentws  stated 
that  deep  evacuation  of  leaky  appliances 
would  draw  contaminants  mta  the 
apphance  and  from  there  into  the 
recycling  or  recovery  equipment.  The 
contaminants  cited  most  often  were  air 
and  moisture,  but  chemicals  being 
cooled  by  industrial  process 
refrigeration  equipment  were  mentioned 
as  well.  Commenters  argued  that 
removal  of  these  contaminants 
(particularly  air)  could  result  in  greater 
emissions  of  refrigerant  than  would 
result  from  release  of  the  refrigerant 
remaining  in  the  system  at  atmospheric 
pressure. 

Several  commenters  criticized  the 
"two  atmospheres"  standard  for 
determining  whether  a  system  had  a 
large  leak.  Some  commenters  stated  that 
system  pressure  was  not  necessarily  an 
indication  of  the  size  of  a  leak;  even 
small  leaks,  given  enough  time,  could 
lower  system  pressure  to  two 


ititmospberes  or  less.  A  number  of 
commenters  beheved  that  EPA  needed 
to  develop  standards  and  requirements 
for  leaky  low-pressure  equipment  as 
well  as  for  leaky  high-pressure 
equipment. 

In  re^Kmse  to  these  comments.  EPA 
has  decided  to  revise  its  evacuation 
provision  for  leaky  equipment  to  allow 
consideration  of  ^(ks  other  than 
initial  system  pressure  in  determining 
whether  a  leak  is  large  enough  to 
prevent  evacuation  to  the  levels  in  Table 
1  above.  The  Agency  is  also  expanding 
the  provision  to  include  low-pressure 
equipment.  If  the  technician  determines 
that  the  levels  in  Table  1  are  not 
attainable,  or  would  substantially 
contaminate  the  refrigerant  being 
recovered,  the  technician  must.  (1) 
isolate  leaking  from  non-leaking 
components  wherever  possible,  (2) 
evacuate  non-leaking  componwits  to  be 
opened  to  the  levels  specified  in  Table 
1,  and  (3)  evacuate  leaking  components 
to  be  oper>ed  to  the  lowest  level  that  can 
be  attained  without  substantially 
contaminating  the  refrigerant.  This  level 
cannot  exceed  atmospheric  pressure. 

EPA  is  aware  that  both  the  symptoms 
of  a  leak  and  the  lowest  evacuation  level 
that  can  be  attained  will  vary  from 
situation  to  situation.  For  instance, 
leaky  high-pressure  systems  may 
activate  refrigerant  sensors  in  an 
equipment  room  or  may  simply  have 
low  internal  pressure.  Leaky  low- 
pressure  systenM  may  purge 
noncondensables  frequently  or,  if  they 
are  not  operating,  may  be  at  atmospheric 

Sressure.  Occasicmalty,  leaks  may  not 
scome  apparent  until  during  the 
evacuation  process  itself,  when  the 
system  pressure  levels  off  unexpectedly 
or  when  the  system  fsils  to  hold  a 
vacuum.  Based  on  review  of  comments 
and  discussions  with  industry 
representatives,  EPA  believes  that  it  will 
generally  be  appropriate  to  evacuate 
nigh-pressure  systems  with  large  leaks 
to  atmospheric  pressure.  Low-pressure 
systems,  depending  upon  the  size  and 
nature  of  the  leak,  can  often  be 
evacuated  to  lower  levels.  For  example, 
low-pressure  systems  with  leaking  "O" 
rings  or  gaskets  can  usually  be  drawn  to 
a  25-inch  vacuum.  However,  low- 
pressure  systems  with  leaks  in 
condensers  or  evaporators  (where  water 
can  enter  the  system)  may  be  difficult  to 
evacuate  to  levels  below  atmospheric 
pressure.  EPA  will  incorporate 
guideUnes  on  diagnosing  and 
evacuating  leaky  systems  into  both  its 
technician  certification  program  and  its 
enforcement  policy. 

c.  Removafofentraineff  refrigerant 
from  oil.  In  the  proposal,  the  Agency 
discussed  the  issue  of  CFCs  dissolved  in 


the  oil  left  behind  in  a  system  after 
refrigmant  has  been  evacuated.  The 
Agency  did  not  propose  specific 
requirements  but  expressed  the  concern 
that  in  some  cases  a  large  amount  of  the 
refrigerant  remains  entrained  in  the  oil 
aod,  as  a  result,  the  percentage  of  charge 
evacuated  is  significantly  decrwased. 
The  oil  could  then  slowly  release 
refrigerant  once  exposed  to  the 
atmosphere.  The  Agency  requested 
comment  on  whether  procedures  to 
extract  refrigerant  from  oil  prior  to 
exposing  the  oil  to  the  atmosphere  or 
di^}osing  of  the  oil  should  be  required 
in  this  rule. 

The  majority  of  comments  on  this 
issue  recommended  that  EPA  not 
establish  additional  procedures  for  the 
removal  of  refrigerant  entrained  in  oil. 
The  commenters  highlighted  the  fact 
that  the  amount  of  refrigerant  remaining 
in  oil  varies  by  equipment  types,  the 
refrigerant  in  question  and  the  recovery 
equipment  used.  Many  suggested  that 
the  amount  of  CPC  remaining  in  oil  is 
minute  as  compared  to  the  charge.  They 
stated  that  the  servicing  practices 
require  vacuums  to  be  drawn  when 
evacuatir>g  refrigerant  from  the  systems 
and  that  the  maH>rity  of  the  refrigerant 
will  be  removed  at  that  time.  Holding 
the  vacuum  for  an  extended  amount  of 
lime  or  heating  the  crankcase  are 
acceptable  procedures  in  some  cases, 
while  for  other  equipment  the  amount 
of  time  required  is  not  commensurate 
with  the  small  amount  of  refrigerant 
recovered.  Some  commenters 
recognized  that  the  ASHRAE  Guideline 
3  is  helpful  in  some  cases.  Many 
commenters  stated  that  even  by  using 
the  guideline,  the  oil  would  maintain  p 
CFC  contamination  rate  above  4000 
ppm.  (For  additional  information  see 
RCRA  Regulations  Regarding  the 
Management  of  CFCs  and  CFC 
contaminated  wastes — 40  CFR  part  279.) 

Two  commenters  specifically 
mentioned  that  oil  sampling,  a 
procedure  that  withdraws  a  small 
amount  of  oil  from  a  system  for 
diagnostic  purposes,  should  not  be 
included  in  any  refrigerant  recovery 
procedures  because  the  amount  of 
refrigerant  contained  in  the  sample  is  so 
small.  Several  commenters  suggested 
that  guidance  was  the  best  way  to 
provide  information  to  technicians  on 
this  issue  at  this  time  and  that 
mandatory  procedures  be  considered  if 
technology  is  developed  to  recover  the 
refrigerant  quickly  and  effectively. 

The  comments  support  EPA's 
proposal  that  additional  procedures  to 
recover  entrained  refrigerant  from  oil 
are  not  warranted  at  this  time.  Since  the 
amount  of  refrigerant  entrained  in  oil 
will  vary  based  on  the  system,  the 
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refrigerant  used,  the  temperature,  the 
recovery  equipment  used  and  the  length 
of  time  that  the  vacuum  is  appHed,  the 
Agency  was  unable  to  determine 
procedures  that  would  result  in  an 
acceptable  amount  of  refrigerant 
recovered  from  the  oil  in  each  case.  The 
Agency  encourages  system  and  recovery 
equipment  manufacturers  to  provide 
information  to  owners  in  order  to  assist 
them  to  recover  as  much  refrigerant  as 
possible  at  service. 

d.  Evacuation  requirements  for  small 
appliances.  Technicians  opening  small 
appliances  for  service,  maintenance,  or 
repair  may  use  either  equipment 
cortified  under  Appendix  B,  ARI  740- 
1993,  or  equipment  certiHed  under 
Appendix  C,  Method  for  Testing 
Recovery  Devices  for  Use  with  Small 
Appliances,  to  recover  the  refrigerant. 
Because  Appendix  B  and  Appendix  C 
measure  refrigerant  recovery  efficiency 
differently,  different  evacuation 
requirements  are  appropriate  for 
technicians  using  equipment  certified 
under  the  two  standards. 

Appendix  C  measures  the  percentage 
(by  mass)  of  the  refrigerant  recovered 
from  the  small  appliance  by  the 
recovery  equipment.  This  percentage 
depends  upon  whether  the  compressor 
of  the  small  appUance  is  operating  or 
not,  and  therefore  the  required  recovery 
efficiency  for  technicians  using 
equipment  certified  under  Appendix  C 
also  varies  depending  upon  whether  the 
compressor  of  the  small  appliance  is 
operating  or  not.  Technicians  recovering 
refrigerant  from  small  appliances  with 
operating  compressors  are  required  to 
capture  90%  of  the  refrigerant  in  the 
appliance,  while  technicians  recovering 
reh-igerant  from  small  appliances  with 
non-operating  compressors  are  required 
to  capture  80%  of  tne  refrigerant  in  the 
appliance.  Because  the  percentage  of 
refrigerant  mass  recovered  is  very 
difficult  to  measure  on  any  given  job, 
tdchnicians  must  adhere  to  the  servicing 
procedure  certified  for  that  recovery 
system  under  Appendix  C  to  ensiire  that 
they  achieve  the  required  recovery 
efficiencies. 

Technicians  using  recovery 
equipment  certified  under  Appendix  B, 
on  the  other  hand,  can  measure  the 
vacuum  that  has  been  achieved  in  the 
small  appliance  to  determine  whether 
they  have  achieved  the  required 
recovery  efficiency.  (As  discussed 
above,  Appendix  B  assesses  the 
recovery  efficiency  of  recycling  and 
recovery  equipment  by  measuring  its 
final  recovery  vacuum.)  EPA  is  setting 
the  required  evacuation  level  for 
equipment  certified  under  Appendix  B 
for  use  with  small  appliances  at  four 
inches  of  mercury  vacuum.  Technicians 


using  this  equipment  must  also  achieve 
four  inches  of  vacuum  in  the  field.  This 
level  of  evacuation  is  consistent  with 
that  required  for  larger  high  pressure 
systems  evacuated  using  grandfathered 
recycling  or  recovery  equipment,  and 
EPA  believes  that  most  recycling  and 
recovery  equipment  can  meet  this 
standard.  Certification  of  recovery 
devices  and  procedures  are  discussed  in 
more  detail  in  section  III.G.2. 

2.  Disposition  of  Recovered  Refrigerant 

EPA  anticipates  that  the  combination 
of  the  proposed  January  1, 1996 
phaseout  of  CFC^,  the  prohibition  on 
venting  that  became  effective  on  July  1, 
1992,  and  this  rule  will  ultimately 
increase  recovery  and/ or  recycling  of 
ozone-depleting  compounds  by  60,000 
metric  tons  annually.  This  large  increase 
in  the  quantity  of  used  refrigerant  in 
circulation  carries  risks,  even  as  it  has 
the  potential  to  reduce  emissions  of 
ozone-depleting  compounds  and  to  ease 
the  transition  to  alternatives  by 
prolonging  the  life  of  existing 
equipment.  Recovered  refrigerant  may 
contain  moisture,  acids,  oil, 
particulates,  or  other  contaminants  that 
can  lead  to  serious  damage  to  the 
equipment  if  it  is  reused  without  taking 
some  action  to  remove  these 
contaminants.  In  many  cases, 
technicians  will  be  recovering  and 
reusing  refrigerants  for  the  first  time. 
Thus,  neither  they  nor  their  customers 
may  be  aware  of  the  potential  dangers 
involved  in  charging  their  air- 
conditioning  and  refrigeration 
equipment  with  used  refrigerants. 

EPA  is  concerned  about  damage  to 
air-conditioning  and  refrigeration 
equipment  for  Uxree  reasons.  First, 
damage  to  equipment  would  obviously 
increase  costs  to  equipment  owners. 
Second  and  more  important  from  an 
environmental  perspective,  damaged 
equipment  would  often  leak  during 
operation  and  would  require  servicing 
or  replacement  more  often  than 
undamaged  equipment,  increasing 
refrigerant  emissions.  Third,  damage  to 
equipment  would  reduce  consumer 
confidence  in  the  quality  of  used 
refrigerant,  leading  to  erosion  of  the 
market  for  used  refrigerants  and 
possibly  to  their  release.  A  reduction  of 
consumer  confidence  could  also  result 
in  the  premature  retirement  or  retrofit  of 
CFC  or  HCFC  equipment. 

To  prevent  contaminated  refrigerant 
fr^m  entering  the  market,  EPA  proposed 
to  require  technicians  servicing  air- 
conditioning  equipment  to  reclaim 
refrigerant  before  moving  it  between 
equipment  owned  by  different  persons. 
As  discussed  above  in  the  Definitions 
Section,  "reclaimed"  means  that  the 


refrigerant  is  cleaned  to  the  ARI  700- 
1988  standard  of  purity  (Appendix  A) 
and  is  chemically  analyzed  to  verify  that 
it  meets  this  standard.  AiU  700  was 
specifically  developed  to  ensure  that 
refrigerant  removed  from  one  piece  of 
air-conditioning  or  refrigeration 
equipment  could  be  cleaned,  analyzed, 
and  put  into  any  other  piece  of  air- 
conditioning  or  refrigeration  equippient, 
in  any  application  (excluding  household 
appliances,  which  do  not  fall  under  the 
purview  of  ARI),  without  fear  of 
equipment  damage.  EPA  focused  on 
changes  in  equipment  ownership 
because  such  transfers  introduce 
uncertainties  into  the  marketplace 
regarding  the  purity  of  the  refrigerant. 
Transfers  between  equipment  owned  by 
the  same  person,  on  the  other  hand,  are 
of  less  concern.  First,  owners  are  aware 
of  the  source  and  history  of  the 
refrigerant  and  are  therefore  better  able 
to  determine  whether  use  of  the 
refrigerant  in  a  given  piece  of  equipment 
is  likely  to  damage  that  equipment. 
Second,  owners  themselves  bear  the 
costs  of  equipment  damage  when  a 
refrigerant  transfer  is  inappropriate. 

EPA  also  requested  comment  on  less 
stringent  alternatives  for  ensuring 
refrigerant  purity.  One  alternative 
would  have  permitted  air-conditioning 
and  refrigeration  contractors  to  move 
refrigerant  between  similar  pieces  of 
equipment  owned  by  different  persons. 
This  approach  acknowledged  that  purity 
concerns  are  diminished  when  at  least 
one  party,  the  contractor,  has  knowledge 
of  both  the  equipment  from  which  the 
refrigerant  is  recovered  and  the 
equipment  into  which  the  refrigerant  is 
charged,  and  when  these  pieces  of 
equipment  are  similar.  However,  EPA 
was  reluctant  to  adopt  this  approach 
before  industry  had  an  opportunity  to 
develop  a  "clean-up"  standard  for 
refrigerant  moved  between  similar 
pieces  of  equipment.  Such  a  standard 
might  be  implemented  through  the 
certification  program  for  recycling 
equipment,  ensuring  that  the  equipment 
could  clean  up  a  standard  contaminated 
refrigerant  "cocktail"  to  a  certain  level, 
or  it  might  be  implemented  through 
simplified  testing  of  recycled  refrigerant 
at  the  contractor's  shop.  (The  analytical 
protocol  contained  in  ARI  700  requires 
expensive  laboratory  equipment  and 
expertise,  making  it  impractical  as  a 
methodology  for  testing  at  the 
contractor's  shop.) 

EPA  received  a  number  of  comments 
both  in  favor  and  opposed  to  the 
proposed  requirement  to  reclaim 
refrigerant  moved  between  equipment 
owned  by  different  p)ersons.  Those  who 
favored  the  requirement  reiterated  many 
of  the  arguments  EPA  had  made  in  the 
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proposal.  Many  stated  that  a  purity 
standard  was  necessary  to  protect 
consumers,  who  lacked  the  technical 
I  knowledge  to  enable  them  to  evaluate 
tlie  risks  of  using  contaminated 
refrigerant.  The  fact  that  recycled 
refrigerant  would  often  be  less 
expensive  than  reclaimed  refrigerant 
would  exacerbate  this  problem.  Many  of 
the  same  coramenters  were  concerned 
jthat  manufacturers  with  equipment 
;  warranties  would  also  be  adversely 
affected  if  the  sale  of  recycled 
refrigerant  to  a  new  owner  were 
allowed.  In  addition  to  private  costs, 
several  commenters  cited  damage  to  the 
environment  that  could  result  from  use 
of  recycled,  contaminated  refrigerant  as 
a  justiBcation  for  the  reclamation 
requirement.  These  commenters  echoed 
EPA's  concerns  that  the  sale  of  recycled, 
contaminated  refrigerant  could  lead  to 
increased  refrigerant  emissions  and  to 
loss  of  consumer  confidence  in  the 
quality  of  used  refrigerants. 

One  commenter  noted  that  ARI  700 
was  the  only  available  technical  basis 
for  refrigerant  purity  levels  and  should 
therefore  be  required  to  protect 
aquipment.  This  commenter  stated  that 
technology  existed  to  permit 
transportable  recycling  machines 
capable  of  producing  refrigerant  that 
meets  ARI  Standard  700.  A  few 
pommenters  stated  that  since 
reclamation  services  would  be  available 
to  process  recovered  refrigerant  at 
reasonable  cost,  there  was  no  need  to 
relax  EPA's  proposed  reclamation 
■equirement. 

Commenters  who  opposed  the 
"eclamation  requirement  focused 
primarily  on  two  points.  First,  the 
application  and  service  history  of  the 
Refrigerant  determine  whether  it  can  be 
Safely  moved  to  another  piece  of 
equipment;  and  second,  responsible, 
educated  contractors  are  capable  of 

Iiaking  this  determination.  These 
ommenters  favored  the  less  stringent 
bption  described  by  EPA  in  the 
proposed  rule,  which  would  allow 
Contractors  to  move  refrigerant  between 
Similar  pieces  of  equipment  owned  by 
different  persons.  According  to  the 
commenters,  this  restriction  would 
greatly  lessen  contamination  concerns 
while  enabling  contractors  and 
consumers  to  save  money.  Many 
commenters  noted  that  hioth  the  U.S. 
and  international  HVAC/R  industries 
are  making  progress  toward  developing 
guidelines  for  use  of  recycled 
refrigerant,  making  the  less  stringent 
option  more  attractive. 

One  commenter  suggested  that  EPA 
iicorporate  a  "sunset  clause"  for  the 
r  xrlamation  requirement  into  the 
r  igulation.  This  commenter  cited  a 


number  of  advantages  to  this  approach, 
stating  that  it  would:  (1)  Provide 
immediate  protection  to  equipment 
manufacturers,  (2)  allow  the  fledgling 
refrigerant  reclaiming  market  to 
develop,  (3)  encoiwage  the  development 
of  recycling  technology,  (4)  give  the  U.S. 
HVACyR  industry  the  Incentive  and  the 
time  it  needs  to  develop  its  own 
recycling  guideline,  and  (5)  ultimately 
relieve  the  EPA  and  the  taxpayer  of  the 
cost  of  enforcing  a  purity  standard. 

EPA  has  considered  these  comments 
and  has  performed  its  own  analysis  of 
the  costs  and  benefits  of  requiring 
reclamation  of  refrigerant  transferred 
between  equipment  owned  by  different 
persons.  This  analysis  examined  the 
costs  and  probabihties  of  equipment 
damage  associated  with  four  levels  of 
refrigerant  processing:  (1)  Recovery 
only,  with  no  purification,  (2)  recycling, 
(3)  recycling  with  on-site  testing  of 
refrigerant,  and  (4)  reclamation.  The 
analysis  then  compared  these  costs  and 
risks  to  determine  whether  each 
successive  level  of  processing  was 
worthwhile.  EPA  found  that  reclamation 
appeared  to  be  clearly  worthwhile  for 
refrigerant  used  in  some  types  of 
equipment  (small  appliances)  but  was 
not  as  clearly  worthwhile  for  refrigerant 
used  in  other  types.  For  the  latter, 
recycling  followed  by  on-site  testing 
may  be  a  more  cost-effective  form  of 
protection. 

Together,  the  comments  and  the 
analysis  indicate  that  limited  off-site 
recycling  that  is  supported  by  a 
standard  of  purity  and  testing  method 
for  recycled  refrigerant  may  be  the  most 
cost-effective  means  of  carrying  out 
Section  608  while  protecting  air- 
conditioning  and  refrigeration 
equipment.  As  several  commenters 
noted,  both  the  European  Community 
and  the  U.S.  HVACR  industry  have 
taken  steps  toward  developing  such  a 
standard.  EPA  believes  that  the 
contaminant  levels  and  testing  methods 
that  would  ultimately  be  contained  in 
such  a  standard  would  be  less  stringent 
than  those  in  the  ARI  Standard  700, 
because  the  latter  was  designed  to 
permit  transfers  between  any  two  or 
more  types  of  air-conditioning  and 
refrigeration  equipment,  whereas  the 
former  would  be  designed  only  to 
permit  transfers  between  similar  types 
of  equipment.' 


'  The  nearly  uni  versa]  applicability  of  ARI  700 
dictates  a  relatively  low  tolerance  for  contaminants. 
For  instance,  oils  used  wjtli  HCFC-22  in  residentiaJ 
air  conditioning  applications  have  a  different 
viscosity  than  oils  used  with  HCFC-22  in 
supermarket  refrigeration  systems.  If  the  former  are 
accidentally  added  to  supermarket  systems,  they 
(end  to  form  sludge,  daniaging  the  system. 
Similarly,  air  conditioning  systems  generally  have 


However,  as  another  commenter 
pointed  out,  the  ARI  Standard  700  is  the 
only  technical  standard  of  purity  and 
testing  method  currently  available. 
Therefore,  in  order  to  ensure  that  air- 
conditioning  and  refrigeration 
equipment  is  protected  while 
encouraging  the  development  of  a 
standard  for  Umited  off-site  recycling, 
EPA  is  requiring  that  refrigerant 
transferred  between  different  owners  be 
reclaimed  for  two  years  after  publication 
of  this  rule.  EPA  beUeves  that  two  years 
is  an  appropriate  interim  period  to 
allow  industry  to  develop  a  standard  of 
purity  for  recycled  refrigerant  and  to 
allow  EPA  to  complete  a  rulemaking  to 
adopt  the  standard.  Moreover,  the 
expiration  of  the  full  reclamation 
requirement  follows  the  date  by  which 
technicians  must  be  certified,  ensuring 
that  the  judgment  of  technicians 
regarding  the  disposition  of  refrigerant 
will  be  relatively  well-informed.  If  U.S. 
industry  has  not  made  significant 
progress  in  developing  a  standard  for 
recycled  refrigerant  within  eight 
months,  EPA  may  begin  rulemaking  to 
adopt  an  alternative  standard,  for 
instance,  the  standard  being  developed 
by  the  European  Commimity. 

The  reclamation  requirement  will 
become  effective  90  days  after  this  rule 
is  published.  EPA  had  proposed  to  make 
this  requirement  effective  30  days  after 
publication,  but  the  Agency  became 
concerned  that  30  days  may  not 
constitute  sufficient  time  for  technicians 
to  learn  the  requirements  of  this  rule, 
establish  contacts  with  reclaimers,  and 
bwin  using  reclamation  services. 

The  Air  Conditioning  and 
Refrigeration  Listifute  requested  at  the 
public  hearing  and  in  written  comments 
that  EPA  adopt  the  updated  version  of 
ARI  700.  ARI  700-1993.  in  this  rule. 
Among  other  changes  and  additions, 
ARI  700-1993  will  estabUsh  purity 
requirements  for  HCFCs  not  covered  by 
ARI  700-1988,  including  HCFC-123 
and  -124.  However,  ARI  700-1993  has 
not  yet  been  finalized  and  therefore 
cannot  be  included  in  this  rule.  When 
ARI  700-1993  is  finalized,  the  Agency 
plans  to  undertake  rulemaking  to  adopt 
it. 

3.  Leak  Repair 

In  the  proposal,  the  Agency  stated 
that  it  intended  to  develop 
comprehensive  regulations  to  reduce 


a  higher  tolerance  for  moisture  contamination  than 
systems  that  run  at  lower  temperatures  because  in 
the  latter,  water  can  freeze  and  expand  to  damage 
tubing.  Thus,  contaminant  levels  in  ARI  700  must 
be  set  low  enough  to  ensure  thai  the  systems  most 
sensitive  to  that  contaminant  will  not  be  damaged, 
even  if  many  systems  would  not  be  harmed  by 
higher  contaminant  levels. 
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refrigerant  leakage  during  equipment 
use  in  the  next  phase  of  rulemaking 
under  section  608.  The  Agency 
requested  comment  on  whether  it 
should  include  a  provision  in  this  rule 
requiring  the  repair  of  substantial  leaks 
as  an  emergency  stop-gap  measure  to 
ensure  that  technicians  do  not 
repeatedly  "top  ofr*  systems  with 
substantial  leaks.  The  Agency  suggested 
a  figure  of  35  jjercent  loss  of  charge  per 
year  as  a  leak  that  must  be  repaired 
within  30  days  after  discovery.  The  35 
percent  number  was  chosen  because 
research  on  emissions  from  equipment 
in  different  sectors  obtained  in 
developing  recycling  regulations 
indicates  diat  this  number  is  five 
percentage  points  above  the  annual  leak 
rate  in  tlie  most  leak-prone  sectors.  The 
Agency  also  discussed  establishing 
different  levels  for  different  sectors.  EPA 
recognized  that  the  35  percent  figure  for 
all  sectors  fell  short  of  establishing  a 
lowest  achievable  level  of  emissions; 
however,  it  would  reduce  significant 
leaks  until  the  additional  analysis  is 
performed. 

EPA  received  a  large  volume  of 
comments  on  this  issue  and  the 
predominance  of  these  commenters 
(over  800)  requested  tiiat  the  Agency 
include  a  mandatory  leak  repair 
requirement.  Only  a  small  percentage  of 
the  letters  offert<d  any  comment  on  the 
suggested  35  percent  per  year  figure  or 
the  30-day  time  allowance  for  repairing 
these  leaks,  however.  Most  of  the 
commenters  suggested  that  the  recovery 
of  refrigerant  at-service  requirements 
simply  did  not  go  far  enough  in 
reducing  release  of  ozone-depleting 
chemicals.  Many  of  the  commenters 
believed  that  by  not  repairing  leaks  that 
had  been  detected,  the  technician  or  the 
owner  of  the  equipment  was 
"intentionally  venting"  refirigerant  to 
the  atmosphere.  Several  commenters 
mentioned  that  advances  in  leak 
detection  technology'  have  made  tliese 
procedures  reliable,  inexpensive  and 
fast,  and  repair  of  leaks  results  in 
equipment  that  runs  more  efficiently, 
therefore  saving  energy. 

Regarding  the  question  of  the 
appropriate  definition  of  the  size  of 
substantial  leaks  that  must  be  repaired, 
several  commenters  agreed  that  the  35 
percent  per  year  level  was  appropriate. 
Questions  about  the  practicality  of  such 
a  level  were  raised,  however,  and 
several  comm.enters  mentioned  that  the 
technician  would  need  to  remove  the 
entire  charge  to  determine  if  the 
percentage  had  been  exceeded. 
Suggestions  that  the  percentage  be 
reduced  over  time  and  that  different 
levels  be  set  for  each  type,  or  category 
rf  equipment,  were  made.  NRDC  and 


FOE  stated  that  the  appropriate  level  be 
determined  based  not  on  5  percent  over 
"average"  leak  rate,  but  by  the  leak  rate 
of  equipment  that  is  maintained  the  best 
(e.g.,  the  95th  percentile  lowest  leak 
rate).  They  believe  this  level  is  feasible 
since  it  is  derived  from  existing 
equipment,  but  is  a  higher  standard  than 
an  average  figure. 

Approximately  25  commenters 
suggested  that  a  mandatory  requirement 
was  premature,  not  needed,  or 
inappropriate.  These  commenters 
believed  that  more  analysis  is  necessary 
to  determine  realistic  leak  levels  and 
one  commenter  suggested  a  volimtary 
leak  repair  program.  Two  commenters 
from  the  commercial  refrigeration  sector 
mentioned  that  their  equipment  has  a 
range  of  leak  rates  and  therefore  the 
average  figure  would  be  an  arbitrary 
designation.  The  figure  could  serve  as  a 
disincentive  to  repair  leaks  smaller  than 
the  average,  while  requiring  repair 
within  30  days  may  interfere  with 
decisions  that  may  actually  reduce 
overall  emissions.  An  example  of  this 
would  be  in  the  situation  where  a 
company  decides  to  replace  a  leaking 
system  but  the  new  equipment  will  not 
be  delivered  for  60  days.  Requiring 
expensive  repairs  on  the  obsolete  unit 
may  result  in  the  company  deciding  not 
to  replace  the  equipment  as  quickly 
with  new,  leak-free  equipment  using  a 
less  ozone-depleting  or  non-ozone- 
depleting  substitute.  One  commenter 
suggested  a  case-by-case  waiver  be 
granted  from  the  30-day  time  limit  for 
repair  of  substantial  leaks  to  avoid  the 
type  of  situation  just  described. 

EPA  believes  it  should  respond  to  the 
large  number  of  comments  requesting 
some  action  in  this  rule  on  repair  of 
substantial  leaks  by  promulgating  a  leak 
repair  requirement.  The  Agency 
acknowledges  that  the  35  percent  figure 
for  all  equipment  is  too  general  and 
therefore  in  today's  final  rule,  two 
different  levels  have  been  established. 
The  35  percent  figure  will  continue  to 
be  used  for  the  industrial  process  and 
commercial  refrigeration  sectors.  The 
second  leak  rate  is  the  15  jwrcent  of 
charge  per  year  figure  discussed  in  the 
proposal  and  in  today's  rule  this  rate 
would  be  applied  to  all  equipment  with 
more  than  50  poimds  of  charge,  other 
than  the  industrial  process  and 
commercial  refrigeration  sectors.  The 
50-pound  cut-off  is  intended  to  exempt 
smaller  equipment  where  the  cost  of 
repairing  the  leak  is  an  order  of 
magnitude  higher  than  the 
environmental  benefit  of  repairing  the 
leak  (RIA).  The  50-pound  cut-off  is  also 
consistent  with  guidance  found  in  the 
ASHRAE  Guideline  3-1990. 


The  two  levels  have  been  derived 
from  information  on  average  maintained 
equipment  because  the  Agency  believes 
thJat  to  be  a  fair  level  that  can  reasonably 
be  expected  to  be  achievable  in  practice 
by  all  equipment.  Although  best 
maintained  equipment  would  have  a 
lower  leak  rate,  the  Agency  understands 
that  older  equipment  and  some 
equipment  that  is  difficult  to  service 
because  of  its  location  (e.g.,  commercial 
refrigeration,  which  frequently  has  lines 
running  under  floors)  cannot  achieve  a 
stricter  standard.  Furthermore,  EPA 
would  need  to  inventory  equipment  and 
leak  rates  to  determine  emissions  from 
the  best  maintained  equipment.  The 
Agency  will  consider  lowering  the 
accepted  levels  to  the  best  maintained 
levels  of  leaks  in  future  rulemaking. 

ARI  and  Robinair  commented  that  it 
is  not  necessary  to  define  the  size  of  the 
leaks  that  must  be  repaired.  They 
commented  that  the  standard  should 
simply  state  that  leak  detection  must  be 
performed  and  any  identifiable  leaks  be 
repaired  in  a  timely  fashion.  The 
Agency  considered  this  type  of 
standard,  which  has  the  benefit  of 
simplicity  and  clarity.  Without  any  type 
of  lower  bound,  however,  this  standard 
could  result  in  huge  amounts  of  money 
being  spent  to  repair  even  pinhole  leaks 
in  equipment  that  may  soon  be  obsolete. 
To  be  meaningful,  lower  bounds  must 
reflect  specific  equipment  and  this 
requires  that  additional  analysis  be 
performed.  The  intent  of  the  leak  repair 
requirement  in  this  rule  is  to  assure  that 
substantial  leaks  are  repaired.  The 
Agency  maintains  that  the  rising  price 
and  lower  availabiUty  of  the  substances 
will  also  provide  the  incentive  to  repair 
equipment;  however,  commenters 
believed  the  market  incentive  alone  was 
not  sufficient. 

Today's  final  rule  will  also  require  the 
30-day  time  limit  for  repairing  leaks 
suggested  in  the  proposal.  The  Agency 
maintains  that  the  30-day  time  limit  is 
feasible  and  a  reasonable  balance 
between  commenters  suggesting  15  days 
and  those  suggesting  60  days.  An 
exception  to  this  requirement  has  been 
incorporated  into  the  rule  to  address 
commenters'  concerns  that  the  Agency 
should  preserve  flexibility  for 
equipment  owners  who  may  be  able  to 
reduce  their  use  of  ozone-depleting 
substances  more  effectively  by  replacing 
or  retrofitting  equipment.  Leaks  do  not 
need  to  be  repaired  in  the  30-day  time 
limit  if  the  owner  develops  a  plan  for 
his  equipment  within  30  days  that 
details  the  activities  plaimed  to  retire 
equipment  and  replace  it  with 
equipment  that  uses  a  non-ozone- 
depleting  or  a  less  ozone-depleting 
substance  or  to  retrofit  existing 
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equipment  within  one  year.  The  Agency 
believes  the  time  limit  with  the 
exception  provides  the  proper  incentive 
to  reduce  the  emission  of  ozone- 
depleting  substances  and  alerts 
equipment  owners  to  the  types  of 
choices  they  must  make  as  the  phaseout 
of  production  approaches.  The  plan 
would  not  need  to  be  submitted  to  the 
Agency.  Although  it  is  the  owner's 
discretion  on  where  to  keep  the  original 
of  the  plan,  a  copy  must  be  kept  at  the 
same  site  as  the  leaking  equipment.  The 
original  of  the  plan  must  be  made 
available  to  EPA  on  request. 

One  commenter  asked  how 
technicians  would  be  able  to  determine 
the  size  of  the  leak  to  be  repaired.  The 
Agency  believes  that  records  of  the 
service  calls  and  amounts  of  refrigerant 
added  to  machines  will  assist 
technicians  in  their  determination  of 
leak  rates  and  would  also  assist  owners 
I  ofequipment  in  the  determination  of 
j  the  need  for  leak  repair.  The  Agency 
i  believes  these  records,  primarily  in  the 
form  of  service  invoices,  are  already 
kept  by  equipment  owners  and  therefore 
this  requirement  is  not  an  additional 
burden  on  them.  These  records  must 
also  include  refrigerant  purchased  and 
added  to  equipment  each  month  in 
cases  where  owners  add  their  own 
refrigerant.  The  Agency  understands 
that  leak  detection  technology  can  also 
be  used  to  identify  leaks  and  in  some 
cases  technicians  will  need  to  estimate 
the  leak  size  or  refill  the  system  before 
they  can  determine  the  amount  of 
rehigerant  that  has  leaked  out.  Many 
commenters  raised  the  issue  of  degree  of 
responsibility  for  leak  detection.  The 
Agency  wishes  to  clarify  that  today's 
requirement  is  that  leaks  of  a  certain 
size  be  repaired,  but  it  does  not 
I  explicitly  state  that  leak  detection  be 
I  performed  at  specific  intervals.  The 
I  Agency  believes  that  technicians 
perform  leak  detection  as  part  of  the 
j  diagnosis  for  repair  of  equipment.  At  the 
time  of  the  proposal,  the  Agency  did  not 
I  have  sufficient  information  to  require 
'specific  leak  detection  technologies, 
although  it  believes  this  activity  to  be 
j  important.  Today's  rule  requires  that 
I  within  30  days  the  owner  of  the 
equipment  either  authorize  the  repair  of 
substantial  leaks  or  develop  the 
equipment  retirement/retrofit  plan 
discussed  above.  Technicians  should 
inform  owTiers  when  leaks  exist  and 
when  those  leaks  should  be  repaired. 
|The  owner  has  the  legal  obligation  to 
lansure  that  repairs  are  made  to 
•equipment  where  the  leak  rate  exceeds 
ithe  standard.  It  is,  therefore,  in  the 
'owner's  interest  to  provide  sufficient 
jinformation  to  a  technician,  so  that  a 


technician  can  make  an  accurate 
determination  regarding  whether  the 
leak  must  be  repaired.  An  owner  may 
not  intentionally  shield  himself  from 
information  which  would  have  revealed 
a  leak. 

4.  Handling  Multiple  Refrigerants  in 
Recycling  and  Recovery  Equipment 

In  the  proposal,  EPA  requested 
comment  on  whether  it  should  require 
procedures  to  recover  residual 
refrigerant  from  recycling  and  recovery 
equipment  before  that  equipment  was 
used  with  a  different  refrigerant. 
Depending  upon  the  design  of  the 
recycling  or  recovery  equipment, 
significant  quantities  of  re&igerant  may 
be  left  behind  in  the  condenser  of  the 
equipment  after  the  recovery  or 
recycling  process  is  complete.  The 
Agency  was  concerned  that  without  a 
requirement  to  remove  this  refrigerant, 
the  residual  refrigerant  could  mix  with 
the  new  refrigerant,  contaminating  the 
latter.  The  proposal  listed  several 
possible  procedures  for  recovering 
residual  refrigerant,  including  using  a 
second  recovery  device,  heating  the 
condenser  of  the  recovery  or  recycling 
machine,  and/or  cooling  the  container 
(and/or  tubing  to  it)  to  which  the 
recovery  or  recycling  machine  was 
evacuated.  The  proposal  also  noted  that 
the  design  ofequipment  (e.g.,  use  of 
different  condensers  with  each 
refrigerant)  could  help  to  avoid 
refrigerant  mixture. 

EPA  received  comments  both  favoring 
and  opposing  an  evacuation 
requirement  for  recycling  and  recovery 
equipment  switched  between  different 
refrigerants.  Those  favoring  an 
evacuation  requirement  stated  that 
without  such  a  requirement,  refrigerants 
could  either  be  mixed  or  vented  to  the 
atmosphere  to  avoid  such  mixture. 
These  commenters  observed  that  the 
quantity  of  refrigerant  remaining  in  the 
condenser  of  a  recovery  or  recycling 
device  may  represent  a  significant 
percentage  of  the  total  charge  of  the 
appliance  being  serviced  or  disposed  of 
(e.g..  one  pound  out  of  five).  Several 
commenters  noted  the  importance  of 
equipment  design  in  minimizing  the 
mixture  or  emission  of  residual 
refrigerant;  while  some  models  of 
equipment  possess  separate  condensers 
for  each  refrigerant,  many  other  models 
possess  the  ability  to  evacuate  their 
condensepj  into  either  the  appliance 
being  serviced  or  a  recovery  cylinder  at 
the  conclusion  of  service.  Thus,  a 
number  of  commenters  believed  that  an 
evacuation  requirement  would  be  most 
effectively  implemented  through  the 
certification  program  for  recycling  and 
reiAi.0.7  "^uipment.  Under  this 


approach,  the  equipment  certification 
program  would  require  that  equipment 
either  possess  instructions  for 
equipment  evacuation  or  be  designed  to 
ensure  that  residual  refrigerant  was 
neither  mixed  with  new  refrigerant  nor 
released  to  the  atmosphere. 

Commenters  who  opposed  an 
evacuation  requirement  for  recycling 
and  recovery  equipment  focused  more 
on  procedures  than  equipment  design. 
Commenters  argued  that  there  were 
sufficient  private  incentives  to  ensure 
that  technicians  would  take  steps  to 
avoid  mixing  reftngerants  and  that  it 
would  be  difficult  to  specify  appropriate 
procedures  for  all  situations  and  types 
ofequipment.  Commenters  also  stated 
that  the  evacuation  methods  suggested 
in  the  proposal  were  either  too 
unwieldy  or  too  expensive  to 
implement.  One  commenter  observed 
that  the  reclamation  requirement  for 
refrigerant  moved  between  appliances 
owned  by  different  persons  would 
provide  sufficient  protection  against 
refrigerant  mixture.  Another  commenter 
beheved  that  it  would  be  difficult  to 
enforce  an  evacuation  requirement  for 
recycling  and  recovery  equipment. 

EPA  agrees  with  the  commenters  who 
oppose  the  evacuation  requirement  that 
it  would  be  difficuh  to  specify 
procedures  appropriate  for  all  types  of 
equipment  and  that  private  incentives 
and  the  reclamation  requirement  will 
help  to  prevent  mixture  of  refrigerants. 
However,  EPA  is  concerned  that 
without  some  regulation  by  EPA, 
considerable  quantities  of  residual 
refrigerant  could  be  vented  to  the 
atmosphere  in  order  to  avoid  refrigerant 
mixture.  This  risk  is  particularly  large 
with  recycling  and  recovery  equipment 
that  does  not  possess  either  multiple 
condensers  or  the  ability  to  evacuate  the 
(probably  liquid)  contents  of  its 
condenser  into  either  the  appliance 
being  serviced  or  a  recovery  cylinder  at 
the  conclusion  of  service  or  dispo.sal. 
Therefore,  although  tlie  Agency  is  not 
prescribing  specific  procedures  to 
recover  residual  refrigerant  from 
recycling  and  recovery  equipment,  the 
Agency  will  consider  emissions  of 
residual  refrigerant  to  be  violations  of 
the  prohibition  on  venting  unless 
technicians  take  steps  to  minimize 
emissions  of  such  refrigerants. 

Probably  the  easiest  way  to  minimize 
emissions  of  residual  refrigerant  is  to 
use  recychng  and  recovery  equipment 
that  possesses  the  ability  to  evacuate  the 
contents  of  its  condenser  into  either  the 
appliance  being  serviced  or  a  recovery 
cylinder  at  the  conclusion  of  service.  As 
noted  by  a  number  of  commenters. 
several  currently  available  models  of 
recycling  and  recovery  equipment 
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possess  this  simple  design  fBature. 
(Another  feature  of  recycling  and 
recovery  equipment  that  would 
minimize  both  emissions  and  mixture  of 
refrigerants  is  possession  of  multiple 
condensers;  however,  this  feature 
appears  to  be  less  common  than  the  self- 
evacuation  feature.)  Other  steps  to 
minimize  emissions  of  residual 
refrigerant  include  those  cited  in  the 
proposal,  such  as  heating  the  condenser 
of  the  recovery  or  recycling  machine 
and/or  cooling  the  container  (and/or 
tubing  to  it)  to  which  the  recovery  or 
recycling  machine  is  evacuated. 

Because  relatively  simple  design 
changes  can  be  made  (and,  as  pointed 
out  by  many  commenters,  have  been 
made)  to  minimize  the  quantity  of 
residual  refrigerant  that  remains  in  the 
recychng  or  recovery  equipment  after 
recycling  or  recovery  is  complete,  the 
most  effective  way  of  avoiding  mixture 
or  release  of  residual  refrigerants  may  be 
to  include  a  requirement  that  equipment 
be  designed  to  avoid  them  in  the 
certification  program  for  recycling  and 
recovery  equipment.  It  was  not  possible 
to  consider  fully  or  to  implement  such 
a  requirement  before  this  rule  was 
promulgated.  However,  the  Agency  will 
iavestigate  this  possibility  in  the  future. 

G.  Certification  of  Recycling  and 
Recovery  Equipment 

In  order  to  ensure  that  recycling  and 
recovery  equipment  on  the  market  is 
capable  of  limiting  emissions  of  CFCs 
and  HCFCs,  EPA  is  requiring  that 
recovery  and  recycling  equipment 
manufactured  or  imported  on  or  after 
November  15, 1993,  be  tested  and 
certified  by  an  EPA-approved  laboratory 
or  organization.  The  Agency  requires 
verification  of  performance  in  two  areas 
that  affect  total  recovery  efficiency:  (1) 
Vapor  recovery  efficiency  and  (2) 
efficiency  of  noncondensable  purge 
devices  on  recycling  machines.  In 
addition,  EPA  is  requiring  that 
equipment  and  hoses  be  fitted  with  low- 
loss  fittings. 

In  addition  to  the  initial  testing, 
manufacturers  must  have  their 
equipment  models  tested  or  inspected  at 
least  once  every  three  years  to  ensure 
that  the  equipment  is  still  capable  of 
meeting  EPA  requirements.  Such 
"follow-up"  programs  are  standard  in 
equipment  testing  programs  throughout 
industry.  Manufacturers  and  importers 
also  have  to  place  a  label  on  each  piece 
of  certified  equipment  indicating  that  it 
is  certified  and  showing  which 
organization  tested  and  certified  it.  This 
label  is  intended  to  inform  both 
consumers  (technicians)  and  EPA 
enforcement  personnel  that  the 
equipment  meets  EPA  standards. 


1.  Standards  for  Recovery  and  Recycling 
Machines  Intended  for  Use  With  Air- 
Conditioning  and  Refrigeration 
Equipment  Except  Small  Appliances, 
MVACs,  and  MVAC-like  Appliances 

a.  Recovery  Efficiency.  In  developing 
its  evacuation  requirements,  EPA  has 
considered  the  technical  capabilities, 
ease  of  use,  and  costs  of  recycling  and 
recovery  equipment,  the  servicing  times 
that  would  be  necessary  to  achieve 
different  vacuums,  and  the  amounts  of 
refrigerant  that  would  be  released  under 
different  evacuation  requirements  and 
their  predicted  impact  on  the  ozone 
layer  (and  therefore,  on  human  health 
and  the  environment).  The  Agency  has 
attempted  to  evaluate  these  factors  in 
both  the  short  and  the  long-term, 
considering  the  capabilities  of  both 
existing  and  possible  future  equipment. 

In  particular,  the  Agency  has  focused 
on  the  recovery  rates  and  maximum 
recovery  efliciencies  (vacuums)  of 
equipment.  Although  EPA  is  not  setting 
minimum  standards  for  recovery  rates, 
the  recovery  rate  of  equipment  affects 
both  the  speed  with  which  it  can 
achieve  a  certain  vacuum  and  its 
portability.  This  in  turn  affects  the 
depth  of  vacuum  that  can  be  practically 
achieved  with  air-conditioning  and 
refrigeration  equipment  in  the  field.  For 
instance,  if  the  air-conditioning  or 
refrigeration  equipment  is  located  in  a 
space  that  is  small  or  difficult  to 
approach,  it  may  not  be  possible  to 
connect  it  to  recovery  equipment  with  a 
high  recovery  rate,  which  tends  to  be 
relatively  large.  In  such  cases,  smaller 
recovery  equipment  must  be  used, 
making  the  achievement  of  deep 
vacuums  excessively  time-consuming 
and  impractical.  In  the  proposal,  EPA 
attempted  to  allow  for  portability 
concerns  by  setting  less  stringent 
standards  for  equipment  containing  less 
than  50  pounds  of  high-pressure 
refrigerants.  However,  the  Agency 
received  a  number  of  comments 
indicating  that  the  50-pound  limit  was 
too  low;  the  commenters  stated  that 
equipment  with  more  than  50  pounds  is 
frequently  located  in  areas  that  make  the 
use  of  large  recovery  equipment 
impossible.  Some  of  these  commenters 
recommended  that  EPA  adopt  a  200- 
pound  limit  instead  because  equipment 
containing  more  than  200  pounds  of 
refrigerant  is  likely  to  be  located  in 
relatively  large  and  accessible 
equipment  rooms.  Based  on  its  research 
and  review  of  comments,  EPA  believes 
that  a  200-pound  limit  is  appropriate, 
and  the  Agency  is  adopting  this  limit  in 
the  rule. 

The  maximum  recovery  efficiency  of 
recovery  and  recycling  equipment  is  the 


percentage  of  refrigerant  that  the 
equipment  is  capable  of  recovering  from 
an  appliance  and  is  directly  related  to 
the  depth  of  vacuum  that  the  equipment 
can  achieve.  Since  the  proposed  rule 
was  developed,  ARI  has  published  the 
results  of  its  third-party  testing  program 
for  recycling  and  recovery  equipment, 
providing  objective  information  on  the 
range  of  performance  of  available 
equipment  in  the  various  pressure 
categories.  ARI's  results  show  that  the 
brands  and  models  tested  that  are 
intended  for  use  with  low-pressure 
refrigerants  are  capable  of  achieving  a 
29-inch  vacuum  in  most  instances.  Most 
of  the  brands  and  models  intended  for 
use  with  high-pressure  refrigerants  are 
capable  of  achieving  a  vacuum  deeper 
than  10  inches  in  the  laboratory,  and  a 
number  are  capable  of  achieving  a 
vacuum  deeper  than  15  inches. 
However,  contrary  to  preliminary 
information  received  by  EPA  from  some 
equipment  manufacturers,  no  recovery 
device  intended  for  use  vtith  high- 
pressure  refrigerants  was  capable  of 
reaching  the  29-inch  level. 

According  to  comments  and  to  EPA's 
ovm  research,  two  limitations  on 
existing  recycling  and  recovery 
equipment  make  achievement  of  a  29- 
inch  vacuum  with  high-pressure 
refrigerants  unlikely:  The  compression 
ratio  limit  of  the  equipment's 
compressor,  and  the  dependency  of 
much  of  the  equipment  on  the  flow  of 
refrigerant  for  cooling  its  motor.  Of 
these  two  hurdles,  the  dependency  of 
equipment  on  the  flow  of  refrigerant  for 
cooling  appears  to  be  the  more  easily 
overcome.  Many  of  the  small,  portable 
recovery  devices  intended  for  use  with 
small  high-pressure  equipment  possess 
hermetic  compressors,  which  rely  upon 
the  flow  of  refrigerant  through  the 
compressor  to  carry  heat  away  from  the 
motor.  When  such  recovery  devices 
operate  in  a  vacuum,  the  flow  of 
refrigerant  is  decreased  and  the  motor  is 
subject  to  overheating.  Recovery  devices 
with  open  compressors,  which  are  not 
subject  to  this  problem,  have 
historically  weighed  more  than 
equipment  with  hermetic  compressors, 
making  them  less  attractive  in 
applications  where  portability  is  a  major 
concern.  However,  at  least  one 
manufacturer  of  recovery  equipment  has 
developed  a  model  that  incorporates  a 
light-weight  open  compressor.  This 
recovery  device  neither  weighs  nor  costs 
more  than  models  possessing  hermetic 
compressors,  and  is  capable  of 
achieving  deeper  vacuums  than  many  of 
its  competitors,  according  to  the  results 
of  ARI's  testing.  (It  should  be  noted, 
however,  that  even  this  equipment  was 
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not  capable  of  achieving  a  20-inch 
vacuum  with  all  high-pressure 
refrigerants.)  EPA  recommends  that 
purchasere  of  recycling  and  recovery 
equipment  consider  compressor 
configuration  y^en  they  buy  their 
equipment,  particularly  if  they  plan  to 
use  the  equipment  in  heavy-duty 
applications  where  overheating  could  be 
a  problem  (e.g.,  with  large  charge  sires 
or  in  hi^  temperatures). 

The  compression  ratio  limit  of 
recovery  and  recyding  equipment  has 
proved  a  somewhat  more  dudlenging 
technical  hurdle  than  motor  cooling.  A 
number  of  commenters  noted  that 
compressors  used  in  recycling  and 
recovery  equipment  typically  have  a 
compression  ratio  limit  of  between  15 
and  30  to  1.  For  R-22.  this  physically 
limits  the  depth  of  vacuum  that  can  be 
attained  to  between  10  and  20  inches  of 
vacuum  at  75  degrees  F  (the  temperature 
at  which  laboratory  testing  of  recovery 
equipment  occurs),  and  to  between  2 
and  16  inches  of  vacuum  at  100  degrees 
F  (a  temperatiu^  at  which  recovery  often 
occurs  in  the  field).  For  R-12,  the  limits 
range  between  17  and  23  inches  of 
vacuum  at  75  degrees  F,  and  between  12 
and  21  inches  of  vacuum  at  100  degrees 


Before  these  physical  limits  are 
reached,  however,  the  pumping 
efficiency  of  the  compressor  drops 
significantly,  greatly  slowing  the 
recovery  process.  For  instance,  on  a  100- 
degree  day,  a  recovery  machine  with  a 
compression  ratio  limit  of  30  to  1. 
which  is  a  good  limit,  is  pumping  R-22 
at  less  than  five  percent  of  its  initial  rate 
by  the  time  the  system  pressure  reaches 
atmospheric  pressiue.  By  the  time  the 
system  pressxire  reaches  ten  inches  of 
vacuum,  the  recovery  machine  is 
pumping  at  approximately  one  percent 
of  its  original  rate.  In  practical  terms, 
therefore,  the  vacuums  achievable  by 
currently  available  recovery  equipment 
are  not  as  deep  as  the  numbers  in  the 
previous  paragraph  would  indicate. 

The  compression  ratio  limit  of 
recovery  and  recyding  and  equipment 
can  be  increased  by  adding  another 
compressor  to  the  recovery  device  in 
series  with  the  first,  by  building  a  multi- 
stage compressor,  or  by  switching  to  a 
different  technology  altogether,  the 
vacuum  pump.  Because  3ie  compressor 
is  one  of  the  heavier  components  of 
recovery  equipment,  the  first  option  is 
not  practical  for  recovery  equipment  for 
which  portability  is  a  major  concern. 
However,  a  manufacturer  of  recovery 
devices  submitted  comments  indicating 


that  a  multi-stage  compressor  for  high- 
pressure  recycling  and  recovery 
equipment  could  be  available  within  the 
next  year,  and  a  manufacturer  of 
vacuum  pumps  stated  that  a  modified 
vacuum  pump  for  high-pressure 
recyding  and  recovery  equipment  could 
be  available  within  the  same  period. 
According  to  the  commenters,  recovery 
or  recychng  equipment  built  with  either 
technology  would  be  able  to  pull  a  29- 
inch  vacuum  on  high-pressure 
refrigerants.  The  second  commenter 
estimated  that  recovery  equipment 
incorporating  the  vacuum  pump  would 
weigh  little  more  than  current 
equipment  ^nd  would  cost 
approximately  as  much  as  current 
recovery  equipment  plus  a  vacuum 
pump  for  dehydrating  the  air- 
conditioning  and  refrigeration  system. 
EPA  plans  to  monitor  development  of 
this  recovery  equipment  and  will 
evaluate  the  possibility  of  setting  stricter 
recovery  efficiency  standards  for  high- 
pressure  recovery  equipment  in  the 
future. 

In  the  meantime,  the  Agency  has 
decided  to  adopt  the  same  evacuation 
standards  for  recycling  and  recovery 
equipment  as  it  has  for  service  and 
disposal  practices.  These  standards 
appe^  in  table  2  below: 


Table  2.— Leveis  of  Evacuation  Which  Must  be  Achieved  by  Recovery  or  Recycung  Machines 

INTENOGO  FOR  USE  WiTH  AlR-CONDlTIONING  OR  REFRJGERATKDN  EQUIPMENT 
^(Except  tof  small  appliances,  MVACs.  and  MVAC-Ike  equipment-manufactured  or.  or  after  Novemtwr  15. 1993] 


Type  of  air-oondttioning  or  refrigeration  equipment  wi«i  wtticti  recovery  or  recycttng  machine  is  intended  to  t>e  used 


urc^if  *''*?!I!I!!^  *  i*?!^  componerrt  of  such  equipment,  nomwrty  containing  less  than  200  pounds  of  refrigerant 
w     ^  u  •<»'*P™««-  »*»o««»«*con™ponentof  such  equipment,  normaUy  containing  200  pounds  or  more  of  refrioerant 
Vary  htgh-prassure  equipment  ¥-        ■ 


Other  high-pressure  equipment  or  isolated  component  of  such  equipmirt.' nii^iy"^ti*iiiieMiwi'2^^ 
'^^'S^P^®**"™  ^^Wment,  or  isolated  component  of  such  equipment,  normally  containing  200  pounds  or  more  of  refrig- 
tJDw-pressure  equipment  ....„ _ 


Inches  of  Hg 
vacuum 


0. 
10. 
0. 
10. 

15. 

25  mm  Hg  at>so- 
iule. 


Some  commenters  stated  that  EPA 
should  establish  more  stringent 
evacxiation  standards  for  equipment  in 
the  laboratory  (certification 
requirements)  than  for  equipment  in  the 
field  (service  practice  requirements). 
EPA  recognizes  that  equipment  in  the 
field  may  not  always  perform  as  well  as 
equipment  in  the  laboratory,  due  to  poor 
maintenance,  wear,  or  extremes  of 
temperature.  Howevw,  this  does  not 
imply  that  laboratory  standards  must  be 
more  stringent  than  field  standards, 
because  much  recovery  and  recycling 
equipment  will  be  well-maintained  and 
wi  1  not  have  to  function  at  extreme 


high  or  low  temperatures.  Moreover, 
regardless  of  its  laboratory  performance, 
excessively  worn  or  poorly  maintained 
equipment  will  not  perform  well  in  the 
field.  Rather  than  raise  laboratory 
standards  or  lower  field  standards, 
therefore,  EPA  has  d^ded  to  allow 
technicians  and  contractors  to  decide 
whether  the  particular  application  of 
their  recovery  equipment  requires  better 
than  the  minimum  laboratory 
performance.  Technicians  and 
contractors  are  responsible  for  ensuring 
that  required  vacmuns  are  achieved  in 
the  field.  Thus,  for  instance,  persons 
repairing  equipment  utilizing  R-502  in 


high  ambient  temperatures  would  be 
wise  to  purchase  recovery  equipment 
that  can  draw  a  15-inch  vacuum  on  this 
refrigerant  in  the  laboratory.  In  addition, 
any  user  of  recycling  and  recovery 
equipment  would  be  well-advised  to 
maintain  it  properly  and  to  replace  it 
when  it  has  worn  out. 

b.  Passive  or  system-dependent 
recovery  equipment.  In  the  proposed 
rule,  EPA  requested  comment  on 
whether  it  should  permit  the  use  of 
system-dependent  recovery  devices, 
which  lack  an  on-board  compressor,  to 
recover  refrigerant  from  high-pressure 
equipment  besides  small  appliances. 
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System-dependent  recovery  devices  use 
the  compressor  of  the  air-conditioning 
or  refrigeration  system  being  evacuated 
to  perform  the  evacuation.  The  proposal 
would  have  allowed  the  use  of  the 
system  compressor  to  evacuate 
refrigerant  from  one  component  of  the 
system  to  another  (e.g.,  the  receiver  or 
pump-out  unit),  so  long  as  evacuation 
requirements  were  met,  but  would  not 
have  allowed  use  of  the  system 
compressor  to  move  the  charge  out  of 
the  system.  The  Agency  also  requested 
comment  on  what  type  of  testing  would 
be  appropriate  to  ensure  that  system- 
dependent  recovery  devices  minimized 
refrigerant  emissions.  ARI  740-91,  the 
industry  protocol  for  testing  recycling 
and  recovery  equipment  that  was 
current  when  the  proposed  rule  was 
published,  did  not  address  system- 
dependent  recovery  devices. 

EPA  has  received  comments  both 
favoring  and  opposing  the  use  of 
system-dependent  recovery  devices. 
Those  favoring  system-dependent 
recovery  devices  argued  that  they  would 
not  compromise  overall  recovery 
efficiency  because:  (1)  System 
compressors  are  frequently  in  better 
condition  than  the  compressors  used  in 
recycling  and  recovery  equipment, 
which  are  frequently  pressed  beyond 
their  design  hmits,  and  (2)  when  system 
compressors  are  not  operating  (in 
approximately  one  out  often  cases), 
technicians  must  travel  back  to  the  shop 
to  pick  up  a  new  system  compressor 
anyway,  and  can  pick  up  a  compressor- 
bearing  recovery  device  at  the  same  time 
to  recover  the  refrigerant.  In  addition, 
these  commenters  stated  that  system- 
dependent  equipment  costs  less  than 
comparable  compressor-bearing 
equipment  and  can  recover  refrigerant 
more  quickly,  because  system 
compressors  are  generally  larger  and 
more  powerful  than  those  used  in 
recovery  equipment.  Finally, 
commenters  noted  that  the  revision  to 
ARI  740-1991.  ARI  740-1993,  had 
incorporated  a  test  for  passive 
equipment  that  demonstrated  that  this 
equipment  was  as  effective  as  self- 
contained  equipment,  when  used  with 
an  appliance  with  a  fully  functioning 
compressor. 

Commenters  who  opposed  system- 
dependent  recovery  devices  argued  that 
they  were  likely  to  result  in  greater 
emissions  than  compressor-bearing 
equipment,  because  they  rely  on  a 
system  compressor  that  may  not  always 
be  operational  and  because  they  tend  to 
leave  refrigerant  on  the  "high  side"  of 
the  system.  These  commenters  also 
expressed  concern  that  some  system 
compressors,  such  as  scroll  designs, 
could  be  damaged  by  operating  in  a 


vacuum,  particularly  if  oil  migrated  out 
of  the  compressor  (which  it  tends  to  do 
as  system  pressure  is  lowered). 

EPA  has  considered  these  comments 
and  has  analyzed  the  likely 
effectiveness  of  system-dependent 
recovery  devices.  The  Agency  has 
specifically  investigated  the  possibilities 
that  system-dependent  equipment  may 
leave  refrigerant  on  the  "hi^  side"  of  . 
the  system  and  that  the  performance  of 
the  equipment  may  be  hampered  by 
worn  or  defective  system  compressors. 
After  reviewing  the  test  procedure  for 
system-dependent  equipment  in  ARI 
740-1993,  EPA  believes  that  this 
procedure  ensures  that  system- 
dependent  equipment  certified  imder 
740-1993  will  not  leave  refrigerant  on 
the  "high  side"  of  the  system.  At  the 
same  time,  EPA  understands  that 
technicians  typically  return  to  their 
shops  for  a  new  compressor  when  the 
system  compressor  is  not  operable,  at 
which  time  they  can  pick  up  a  self- 
contained  recovery  device  to  recover  the 
refrigerant  before  beginning  the 
compressor  changeout.  When  system 
compressors  are  operable  but  are  not 
capable  of  achieving  the  required 
vacuums  with  a  single  recovery 
receptacle  (a  situation  that  EPA  believes 
will  be  relatively  rare),  the  required 
vacuums  can  be  achieved  by  using  a 
second,  evacuated  cylinder.  Thus,  EPA 
is  permitting  use  of  system-dependent 
equipment  that  has  been  certified  under 
ARI  740-1993  with  appliances 
containing  up  to  15  pounds  of 
refrigerant  (a  quantity  suggested  in 
comments  from  manufacturers  of 
system-dependent  equipment). 
However,  because  system -dependent 
equipment  will  not  be  able  to  achieve 
the  required  vacuums  if  the  system 
compressor  is  not  operating,  EPA  is 
requiring  technicians  who  repair  or 
dispose  of  appliances  besides  small 
appliances  to  have  at  least  one  self- 
contained  recovery  device  available  at 
the  shop  to  recover  the  refrigerant  from 
systems  with  non  operating 
compressors. 

c.  Refrigerant  recovery  rates.  EPA  did 
not  propose  to  require  minimum 
refrigerant  recovery  rates  for  recycling 
and  recovery  equipment,  believing  that 
contractors  and  technicians  had 
sufficient  incentives  to  purchase 
equipment  with  rates  adequate  to  their 
needs.  However,  EPA  did  request 
comment  on  the  option  of  establishing 
minimum  rates,  because  some  members 
of  the  STOP  AC  Subcommittee  for 
Recycling  expressed  concern  that  some 
contractors  might  purchase  slower 
equipment  (which  is  often  less 
expensive  than  faster  equipment)  and 


might  subsequently  interrupt  the 
recovery  process  before  it  was  complete. 

Most  commenters  agreed  with  EPA 
that  minimum  recovery  rates  need  not 
be  included  in  the  Agency's  equipment 
certification  program  because 
contractors  and  technicians  wish  to 
maximize  the  quantity  of  refrigerant 
recovered  while  minimizing  labor  costs. 
(In  general,  labor  costs  make  up  a  much 
larger  share  of  the  costs  of  refrigerant 
recovery  than  equipment  costs.)  EPA 
performed  an  analysis  that  compares  the 
recovery  rate  that  maximizes  private 
benefits  (and  that  would  therefore 

Eresumably  be  selected  by  a  technician 
uying  recovery  or  recycling  equipment) 
to  the  recovery  rate  that  maximizes 
public  benefits  (and  that  should  be 
selected  from  society's  perspective)  for 
a  number  of  different  sizes  of  air- 
conditioning  and  refrigeration 
equipment.  In  general,  there  was  little 
difference  between  the  two.  Thus,  EPA 
is  not  requiring  minimum  recovery  rates 
for  recycling  or  recovery  equipment  in 
today's  rule.  However,  because 
technicians  need  objective  infonnation 
on  recovery  rates  to  purchase  equipment 
adequate  to  their  needs,  EPA  is 
including  measurement  of  vapor  and 
liquid  recovery  rates  under  the  ARI 
740-1993  procedure  as  a  requirement 
for  EPA  certification  of  equipment.  As 
discussed  below,  EPA  is  also  working 
with  ARI  to  add  a  measurement  of  the 
average  vapor  recovery  rate  to  the 
current  measurement  of  the  maximuni 
vapor  recovery  rate. 
d.  Low-loss  fittings.  Low-loss  fittings 

Erevent  refrigerant  from  escaping  from 
oses  and  equipment  during  connection 
and  disconnection  of  recovery  and 
recycling  machines.  EPA  proposed  to 
require  that  hoses  on  recovery  and 
recycling  equipment  be  equipped  with 
low-loss  fittings,  noting  that  they 
appeared  to  be  cost-effective  on  both 
high  and  low-pressure  equipment.  Most 
commenters  supported  a  requirement 
for  low-loss  fittings.  However,  as 
discussed  above  in  the  Definitions 
section,  the  Agency  received  a  number 
of  comments  stating  that  automatic 
shutoff  devices  had  a  number  of 
drawbacks,  aitd  that  the  definition  of 
low-loss  fitting  should  be  expanded  to 
include  manual  shut-off  valves.  Thus,  in 
the  final  rule,  EPA  is  requiring  that 
recycling  and  recovery  equipment  be 
fitted  with  either  automatic  or  manual 
shutoff  valves. 

A  few  commenters  opposed  the 
requirement  for  low-loss  fittings.  One 
commenter  argued  that  low-loss  fittings 
should  not  be  required  on  equipment 
with  the  capability  to  empty  the  hoses 
of  refrigerant  before  their  disconnection. 
A  few  conunenters  stated  that  if 
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reMgsrant  is  sealed  into  hoses  by  low- 
loss  fittings  on  a  hot  day,  the  hose  can 
explode. 

EPA  und«^ands  that  most  recycling 
and  recovery  equipment  has  the  ability 
to  empty  hoses  of  liquid  refrigerant 
before  their  disconnection,  minimizing 
potential  emissions.  However,  low-loss 
fittings  are  intended  to  prevent  not  only 
the  release  of  refrigerant,  but  the  influx 
of  air  that  would  later  have  to  be 
purged.  Thus.  EPA  is  requiring  them  on 
equipment  that  can  "deinventory" 
hoses.  EPA  believes  that  if  hoses  are 

Eroperly  emptied  of  Uquid  refrigerant 
Bfore  their  disconnection,  any  risk  of 
subsequent  explosion  is  eliminated. 

e.  Purge  loss.  Most  recycling 
inachines  (but  not  recovery  machines) 
are  equipped  with  air  purge  devices, 
tvhich  vent  air  and  other 
noncondensable  contaminants  from 
refrigerant.  Because  some  refrigerant 
tends  to  vaporize  and  mix  with  the  air. 
some  refrigerant  also  escapes  during  the 
purging  process.  EPA  proposed  to  hmit 
the  quantity  of  refrigerant  that  could  be 
allowed  to  escape  during  putting  to  5% 
of  the  quantity  being  recycled  (under 
the  conditicms  of  the  ARI  740  test  for 
recovery  and  recycling  machines). 
EPA's  analysis  indicated  that  this  was 
probably  the  most  demanding  standard 
that  most  existing  recycling  machines 
could  meet  (RIA).  However,  some 
industry  representatives  stated  that 
competitively-priced  machines  were 
capable  of  meeting  a  higher  standard, 
perhaps  3%.  Because  even  2%  of  a  large 
charge  can  be  a  significant  amount  (2% 
of  a  thousand-pound  charge  is  20 
pounds).  EPA  requested  comment  on 
setting  a  limit  of  3%  (or  still  lower)  or 
on  lowering  the  limit  from  5%  to  lower 
levels  over  time. 

Most  commenters  supported  an  initial 
purge  loss  Umit  of  5%.  A  number  of 
commenters  also  supported  establishing 
lower  purge  loss  limits  as  technology 
developed,  but  differed  in  their 
willingness  to  establish  a  fixed  schedule 
for  lowering  the  limits.  Some  supported 
lowering  the  purge  loss  limit  by  one 
percent  per  year. 

In  view  of  the  expectadon  of  many 
commenters  that  a  purge  loss  limit  of 
3%  would  be  fieasible  within  the  next 
few  years,  EPA  has  decided  to  esUblish 
a  5%  limit  initially  that  will  be  lowered 
to  3%  in  two  years.  The  Agency  believes 
that  this  will  encourage  technological 
innovation  without  placing  an  undue 
burden  on  manuSscturws  of  recycUng 
and  recovery  equipment. 

/.  Vo7ume-se/]sitjVe  shutoff.  In  the 
proposal,  EPh  requested  comment  on 
including  a  requirement  that  storage 
cylinders  on  recycling  and  recovery 
equipment  be  equipped  with  a  switch 


that  would  automatically  stop  the 
recovery  operation  when  80%  of  the 
available  volume  in  the  storage  section 
contains  liquid  refrigerant  at  70  degrees 
F.  This  would  be  a  safety  feature  that 
would  prevent  overfilling  of  storage 
vessels;  filUng  beyond  the 
recommended  maximum  level  of  80% 
can  lead  to  explosion  of  the  cylinder 
when  its  temperature  rises  to  levels 
commcHi  in  storage  areas  during  the 
summer. 

EPA  received  comments  both  favoring 
and  opposing  a  requirement  for  a 
volume-sensitive  shutoff  switch.  A 
number  of  commenters  stated  that  they 
did  not  consider  volume-sensitive 
switches  necessary  because  technicians 
can  "weigh  cylinders  to  ensure  that  they 
are  not  overfilled,  and  in  fact,  some 
recovery  and  recycling  machines 
include  built-in  scales.  Other 
commenters  were  concerned  that 
volume-sensitive  switches  would  often 
be  ineffective.  These  commenters  noted 
that  the  various  volume-sensitive 
devices  currently  included  in  cyUnders 
are  not  compatible  with  all  types  and 
brands  of  recycling  and  recovery 
equipment.  If  the  cylinder  and  recovery 
device  are  not  compatible,  the  volume- 
sensitive  switch  will  not  function. 
Volume-sensitive  switches  can  also  be 
bypassed  either  deliberately  by  the 
technician  or  unintentionally  through 
the  use  of  certain  recovery  methods, 
according  to  commenters.  For  instance, 
one  commenter  noted  that  the  "push- 
pull"  recovery  method  could  result  in 
the  overfilling  of  a  cylinder  while  the 
recovery  equipment  itself  was  already 
turned  off.  Some  of  the  commenters 
opposing  a  requirement  for  volume- 
sensitive  switches  beheved  that 
concerns  about  overfilling  cylinders 
were  better  addressed  through 
technician  training. 

In  consideration  of  the  technical 
problems  involved  in  establishing  a 
requirement  for  a  volume-sensitive 
shutoff  switch,  the  Agency  has  decided 
not  to  include  this  requirement  in  the 
rule.  Instead,  EPA  will  include 
knowledge  of  proper  cylinder  filling  in 
its  requirements  for  technician 
certification. 

2.  Standards  for  Recovery  Machines 
Intended  for  Use  With  Small  AppHances 

In  the  proposal,  the  Agency  required 
somewhat  less  stringent  recovery 
efficiency  standards  for  household 
refrigerators,  household  freezers,  and 
other  small  appliances,  as  defined  in 
section  in.E.  Tne  Agency  proposed  that 
technicians  servicing  small  appliances 
could  use  either  active  or  passive 
equipment  The  efficiency  level 
required  was  90  percent,  except  for  the 


use  of  passive  equipment  on  an 
appliance  with  a  non-operating 
compressor  where  an  80  percent 
efficiency  level  wac  allowed.  The 
Agency  requested  comment  on  the 
proposed  levels  and  on  the  specific 
technologies  analyzed. 

As  discussed  in  section  III£.,  in 
today's  final  rule,  the  Agency  will  use 
the  terms  "self-contained  recovery 
equipment"  and  "system-dependent 
equipment"  when  referring  to  the  active 
and  passive  equipment,  respectively. 
Several  commenters  supported  the 
Agency's  proposal  that  both  types  of 
equipment  be  allowed  for  use  in  the 
small  appUance  servicing  sector.  The 
Association  of  Home  Appliance 
Manufacturers  (AHAM)  sUted  that  the 
efficiency  of  both  types  of  equipment  is 
tied  closely  to  the  functioning  of  the 
compressor.  It  also  stated  that  the 
efficiency  levels  are  very  close  for  the 
two  types  of  equipment  when  the 
manufacturer  operating  procedures  for 
the  equipment  are  properly  followed 
(i.e.  heating  and  tapping  a  system  when 
using  the  Whiripool  bag).  As  a  result, 
the  technicians  should  be  allowed  the 
flexibility  to  choose  the  method  most 
appropriate  for  them.  Many  commenters 
stated  that  the  simple-to-use  passive 
systems  made  compliance  with  the  rules 
more  likely. 

Several  commenters  opposed  the  use 
of  system-dependent  recovery 
equipment.  Many  stated  that  the 
highest-efficiency  equipment  should  be 
required  for  all  air-conditioning  and 
refrigeration  units  and  that  use  of  the 
passive  equipment  was  impractical 
because  of  the  longer  time  needed  to 
wait  for  the  refrigerant  to  move  from  the 
appliance  into  the  device.  The  Agency 
had  discussed  in  the  proposal  an  option 
of  allowing  technicians  who  pwrformed 
less  than  20  jobs  per  year  to  use  the 
system-dependent  system.  Commenters 
against  the  use  of  the  equipment  were 
also  against  a  special  exception  for 
small  servicers  because  of  the  difficulty 
in  enforcing  this  provision. 

The  Agency  believes  that  the  small 
quantity  of  refrigerant  involved  in  this 
sector  and  the  goal  of  allowing 
flexibility  of  compUance  methods  for 
technicians  justifies  allowing  the  use  of 
either  system-dependent  or  self- 
contained  recovery  equipment  for  the 
servicing  of  small  appliances.  The 
Agency  has  modified  the  proposed 
requirements,  however,  to  specify  that  it 
is  the  operabihty  of  the  compressor  in 
the  equipment  containing  the  refrigerant 
that  determines  the  efficiency  level  for 
evacuation.  Comments  submitted  by 
AHAM  illustrated  that  both  self- 
contained  and  system-dependent 
systems  can  achieve  a  90  percent 
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efficiency  of  evacuation  if  manufacturer 
procedures  are  followed.  Both  types  of 
equipment,  however,  may  have  more 
difHculty  reaching  this  standard  when 
the  compressor  is  not  functioning  and, 
as  a  result,  an  80  percent  efficiency 
standard  will  be  required  in  those  cases. 
EPA  would  like  to  clarify  that 
equipment  must  be  tested  to  meet  these 
requirements  and  that  the  test  situation 
must  reflect  conditions  that  can  be 
realistically  implemented  in  the  field. 
As  a  result,  equipment  that  has  passed 
the  equipment  certification 
requirements  will  meet  the  efficiency 
standards  required  in  this  rule  when 
used  properly  in  the  field.  For  more 
information  on  the  test  methodology 
used  to  evaluate  equipment,  see  section 

m.G.s. 

The  Agency  specifically  requested 
comment  of  the  carbon  adsorption 
technology  used  for  recovering  CFCs. 
The  feasibility  of  recovering  CFCs  from 
the  carbon  was  the  Agency's  primary 
concern.  Information  submitted  by  two 
commenters.  Appliance  Recycling 
Centers  of  America  (ARCA)  and  Dow, 
indicates  that  the  refrigerant  can  be 
removed  from  the  carbon  with  high 
efficiency.  The  technology  may  be 
practical  for  use  when  servicing  small 
appliances,  although  it  must  meet  the 
same  efficiency  standard  as  all  other 
equipment  used  on  small  appliances — 
90  percent  efficiency  with  working 
compressors  and  80  percent  efficiency 
with  non-operational  compressors. 

3.  Standards  for  Recycling  and  Recovery 
Machines  Used  with  Equipment 
Identical  to  MVACs 

Today's  final  rule  covers  all  air- 
conditioning  and  refrigeration 
equipment  (except  equipment  designed 
and  used  exclusively  for  a  military 
application)  not  covered  by  the 
requirements  of  the  section  609  final 
rule  (57  FR  31241,  July  14. 1992;  40  CFR 
part  82,  subpart  B)  for  servicing  motor 
vehicle  air-conditioning  equipment. 
This  includes  equipment  that  is 
identical  in  operation  to  motor  vehicle 
air-conditioning  equipment  except  that 
it  is  found  in  vehicles  outside  the 
section  609  definition  of  "on-road  motor 
vehicles".  Examples  include 
agricultural  and  construction  vehicles 
that  do  not  operate  "on-road"  but 
contain  CFC-12  open  compressor 
mechanical  vapor  compression 
refrigeration  equipment  used  to  cool  the 
driver's  or  passengers  compartment.  For 
the  purposes  of  today's  rule,  this 
equipment  is  identified  as  "MVAC-like 
appliances."  In  the  proposal,  the 
Agency  discussed  the  option  of  using 
the  equipment  requirements  established 
under  the  section  609  regulation  for 


these  MVAC-like  appliances  because  the 
equipment  is  identical  in  operation  to 
the  equipment  covered  by  tne  section 
609  regulation  except  that  it  is 
contained  in  non-road  vehicles.  The 
Agency  believes  that  the  section  609 
regulations  satisfy  the  statutory 
standards  of  section  608  regarding  the 
maximization  of  recycling  and 
reduction  of  emissions.  As  stated  in  the 
proposal,  adopting  the  section  609 
standards  would  allow  equipment 
manufacturers  to  avoid  double 
certification  of  equipment  because 
recycling  units  certified  for  use  under 
section  609  would  not  need  to  be 
certified  under  ARI  Standard  740  (as 
long  as  they  are  used  with  MVAC-like 
equipment). 

Three  commenters  agreed  that  the 
MVAC-like  appliances  should  be 
covered  by  the  requirements  of  the 
section  609  regulation  because  those 
requirements  are  specifically  designed 
for  this  type  of  equipment.  "The  section 
609  requirements  contain  specific 
procedures  for  the  proper  use  of 
recycling  equipment  that  reflect  the 
needs  of  MVAC-like  appliances  more 
precisely  than  the  required  practices  for 
small  high-pressure  equipment.  The 
equipment  certification  procedure  for 
section  609  equipment  requires  that 
machines  meet  the  recycling  standard  of 
purity  developed  by  the  manufacturers 
of  the  air-conditioning  systems,  a 
standard  for  which  ARI  Standard  740 
does  not  specifically  test.  One 
commenter  stated  that  the  MVAC-like 
appliances  should  not  be  covered  by  the 
section  608  requirements,  but  instead 
should  be  covered  under  section  609 
because  the  air-conditioning  systems  are 
not  appliances.  The  Agency  disagrees 
with  the  commenter's  reasoning 
because,  as  stated  in  the  proposal, 
MVAC  systems  are  clearly  covered  by 
the  definition  of  apphance.  The  MVAC 
systems  in  on-road  motor  vehicles  are 
not  covered  by  this  rule's  servicing 
provision  because  of  their  inclusion  in 
the  40  CFR  part  82,  subpart  B 
regulations. 

As  a  result,  the  Agency  has  decided 
to  require  that  MVAC-like  appliances 
follow  the  equipment  requirements  of 
the  section  609  regulations,  found  in  57 
FR  31241,  July  14, 1992  (40  CFR  part  82, 
subpart  B>and  incorporated  in  today's 
rule. 

4.  Testing  of  Recovery  and  Recycling 
Equipment  Intended  for  Use  With  Air- 
Conditioning  and  Refrigeration 
Equipment  Except  Small  Appliances 

a.  Third-party  certification.  As  was 
proposed.  EPA  is  requiring  testing  of 
recovery  and  recycling  equipment  for 
the  above  performance  characteristics 


by  a  third  party  approved  by  EPA.  In  the 
proposal,  EPA  described  two  major 
equipment  testing  programs  underway: 
The  ARI  certification  program  under 
ARI  Standard  740  (Appendix  B  to  these 
regulations)  and  the  Underwriters 
Laboratories  (UL)  program  under  ARI 
Standard  740  and  UL  1963  (not  to  be 
confused  with  UL's  program  for  testing 
recycling  and  recovery  equipment 
intended  for  use  with  MVACs  under  UL 
1963).  EPA  proposed  that  approved 
recovery  and  recycling  equipment 
testing  organizations  use  a  modified 
version  of  these  programs.  The  ARI  and 
UL  programs  use  a  laboratory  test 
protocol  to  measure  the  performance  of 
equipment  in  a  number  of  different 
areas,  including  vapor  recovery 
efficiency,  purge  loss,  Uquid  recovery 
rate,  vapor  recovery  rate,  and  ability  to 
clean  refrigerant  (in  recycling 
machines).  Except  in  the  area  of  purge 
loss,  where  refrigerant  emissions  are 
limited  to  5%  of  the  total  charge,  no 
maximum  or  minimum  performance 
requirements  need  to  be  met  for 
equipment  to  be  certified  under  ARI's 
current  program.  Under  the  modified 
program  proposed  by  EPA,  eouipment 
would  have  been  certified  only  if  it 
could  achieve  the  vacuums  specified, 
limited  purge  losses  to  5%,  and  was 
equipped  with  low-loss  fittings. 

ARI  and  UL  test  one  unit  of  each 
make  and  model  to  verify  performance 
initially.  Both  programs  also  take 
measures  to  verify  that  equipment 
manufactured  over  the  long-term 
continues  to  perform  as  rated.  Each 
year.  ARI  tests  one  unit  each  of  one 
third  of  the  models  certified  under  its 
program.  This  means  that  over  a  three- 
year  period,  ARI  tests  a  sample  of  each 
make  and  model  that  it  certifies.  UL 
conducts  periodic  inspections  of 
equipment  at  manufacturing  facilities  to 
ensure  that  models  have  not  undergone 
design  changes  that  may  affect  their 
performance. 

Following  these  industry  precedents. 
EPA  proposed  to  require  manufacturers 
to  have  equipment  testing  organizations 
test  one  unit  of  each  make  and  model 
initially  and  then  conduct  periodic 
retests  or  inspections  (at  least  once 
every  three  years)  to  ensure  the 
continued  performance  of  each  model 
line.  (Equipment  certified  under  the  ARI 
or  UL  programs  prior  to  promulgation  of 
the  final  rule  would  not  have  to  be 
retested  in  order  to  be  initially  certified 
under  the  rule  if  the  first  set  of  tests 
demonstrated  that  the  equipment  met 
EPA  requirements.) 

EPA  received  a  number  of  comments 
regarding  the  need  for  third  party 
certification  and  the  scope  and 
methodology  of  the  certification 
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program  proposed.  Several  comments 
supported  requiring  third-party 
certification  of  recycling  and  recovery 
equipment  as  the  only  reliable  way  to 
guarantee  quality  and  consistency  of 
performance  in  the  equipment. 
Commenters  argued  tnat  third-party 
certification  was  necessary  because  it 
would  limit  the  number  of  ineffective  or 
unsafe  recycUng  and  recovery  machines 
in  use,  prevent  misleading  advertising 
and  thereby  protect  purchasers  of 
recycling  and  recovery  equipment,  and 
minimize  emissions.  Commenters  who 
opposed  third-party  certification  argued 
that  it  was  too  expensive,  that  it 
precluded  the  use  of  home-built  and 
custom-built  equipment  that  can 
perform  as  well  as  manufactured 
equipment,  and  that  it  was  not 
necessary  because  faulty  recycling  and 
recovery  equipment  would  not  be  a 
source  of  emissions. 

EPA  has  decided  to  require  third- 
party  certification  of  recycling  and 
recovery  equipment  because  it 
continues  to  believe  that  third-party 
certification  is  the  most  reliable  method 
of  obtaining  an  accurate  and  objective 
evaluation  of  equipment  performance. 
While  equipment  certification  alone 
does  not  guarantee  that  emissions  are 
minimized,  it  does  prevent  leaky  or 
ineffective  equipment  from  entering  the 
maricet.  EPA  believes  that  emissions 
from  such  equipment  could  be 
significant.  Although  EPA  recognizes 
that  some  home-built  recovery 
equipment  may  perform  quite  well, 
other  home-built  equipment  may  not. 
Several  commenters  favoring  third-party 
certification  noted  that  home-built 
equipment  can  be  leaky  and  can  lack 
critical  components.  Thus,  although 
home-built  equipment  is  eligible  for 
grandfathering  until  November  15, 1993, 
after  that  date,  its  manufacture  will  not 
be  allowed  unless  it  is  certified  in  the 
same  way  as  equipment  manufactured 
for  sale. 

b.  The  ARJ  740  test  protocol.  The 
Agency  received  comments  both 
supporting  and  criticizing  the  ARI  740 
test  procedure  for  recycling  and 
recovery  equipment.  Criticism  was 
focussed  on  four  major  areas.  First, 
commenters  charged  that  the  ARI  740 
method  measures  the  vapor  recovery 
efficiency  of  (or  vacuum  achievable  by) 
equipment  incorrectly,  yielding  results 
that  are  higher  than  could  be 
theoretically  achieved  by  the 
compressors  used  in  most  recycling  and 
recovery  equipment.  Second, 
commenters  stated  that  the  ARI  740 
method  for  measuring  vapor  recovery 
rates  yields  a  maximum,  rather  than  an 
average,  recovery  rate.  Third, 
commenters  noted  that  although  the 


performance  of  recycling  and  recovery 
equipment  varies  significantly 
depending  uponamoient  temperature, 
the  ARI  740  test  procedure  gages 
performance  only  at  one  temperature.  75 
degrees,  which  will  yield  optimum 
{>erformance  measurements.  Fourth, 
commenters  stated  that  the  ARI  740  test 
procedure  should  include  a  test  for 
equipment  durability. 

The  Agency  has  investigated  each  of 
these  criticisms  and  believes  that  in 
some  cases,  alterations  or  additions  to 
the  740  test  procedure  may  be 
warranted  in  the  future,  although  it  was 
not  possible  to  consider  them  fully  or 
implement  them  before  this  rule  was 
promulgated.  (Some  of  the  possible 
alterations  were  not  proposed  and 
therefore  cannot  be  incorporated  Into 
these  regulations  until  EPA  undertakes 
another  rulemaking.)  Responding  to  the 
criticisms  one  at  a  time,  EPA  believes 
that  the  method  for  measuring  vapor 
recovery  efficiency  in  the  ARI  740  test 
protocol  is  sound,  based  on  engineering 
judgement.  In  addition,  most  of  the 
published  results  of  this  test  fall  within 
expected  ranges.  In  some  cases,  the 
published  vapor  recovery  efficiency 
does  exceed  that  which  would  be 
expected  given  the  compression  ratio 
limits  of  typical  refrigeration 
compressors:  however,  in  the  cases  that 
EPA  has  investigated  to  date,  EPA  has 
found  that  an  innovative  technology 
(such  as  a  built-in  subcooling  feature)  is 
responsible  for  the  unusually  good 
performance.  EPA  will  continue  to  work 
with  ARI  (and  other  testing 
organizations  using  the  ARI  740 
standard)  to  ensure  that  vapor  recovery 
efficiency  measurements  are 
methodologically  sound  and  are  in 
accord  with  the  known  limits  of 
recovery  technologies.  If  the  Agency 
discovers  a  flaw  in  the  ARI  740  method 
for  measuring  vapor  recovery  efficiency, 
the  Agency  will  take  steps  to  correct  it 
and  revise  its  regulations  if  necessary. 

Several  commenters,  including  a  state 
environmental  protection  agency,  an 
environmental  group,  and  two 
manufacturers  of  recycling  and  recovery 
equipment,  believed  that  die  ARI  740 
test  protocol  should  be  modified  to 
include  a  test  of  the  equipment's 
average  vapor  recovery  rate  in  addition 
to  its  maximum  vapor  recovery  rate.  In 
general,  as  vapor  recovery  progresses, 
the  density  of  the  vapor  in  the 
appliance,  and  therefore  the  vapor 
recovery  rate,  declines.  Toward  the  end 
of  the  recovery  process,  this  rate  may  be 
only  a  small  fraction  (usually  less  than 
five  percent)  of  the  original  rate. 
Currently,  the  ARI  740  test  procedure 
measures  the  vapor  recovery  rate  of 
equipment  only  at  the  beginning  of  the 


recovery  process,  when  liquid 
refrigerant  is  still  present  in  the  test 
apparatus.  At  that  time,  the  vapor 
density  in  the  test  apparatus  is  at  its 
maximum  (the  saturation  density)  and 
so  is  the  vapor  recovery  rate.  Although 
the  maximum  vapor  recovery  rate  of  a 
piece  of  recycling  or  recovery 
equipment  is  related  to  its  average 
recovery  rate  in  the  field,  other  factors, 
such  as  compressor  clearance  (which  is 
related  to  the  depth  of  vacuum  that 
recovery  equipment  can  achieve),  are 
also  important  in  determining  the 
average  recovery  rate.  Thus,  two  pieces 
of  equipment  with  identical  maximum 
recovery  rates  can  have  very  different 
recovery  rates  at  the  end  of  the  recovery 
process. 

While  EPA  is  not  regulating 
equipment  recovery  rates  for  the  reasons 
discussed  in  section  G.l.c,  the  Agency 
believes  that  the  best  possible 
information  on  these  rates  should  be 
available  to  technicians  to  ensure  that 
they  purchase  recycling  and  recovery 
equipment  adequate  to  their  needs.  EPA 
is  concerned  that  technicians  who  must 
rely  solely  on  the  maximum  recovery 
rate  as  a  measure  of  average  recovery 
rate  in  the  field  may  inadvertently 
purchase  equipment  that  performs 
relatively  poorly  as  recovery  progresses. 
This  will  prove  costly  not  only  to  the 
technician  but  also  to  the  environment 
if  the  technician  decides  to  cut  recovery 
short.  According  to  one  of  the 
commentera,  who  has  been  involved  in 
ARI's  testing  program,  modifying  the 
current  test  to  measure  the  average, 
rather  than  the  maximum,  vapor 
recovery  rate  would  simply  require 
timing  the  recovery  procedure  that  is 
already  included  in  the  740  protocol. 
EPA  has  discussed  this  possibility  with 
ARI,  and  ARI  has  expressed  interest  in 
making  the  modification  in  the  near 
future.  Equipment  entering  the 
certification  program  after  the 
modification  was  made  would  have  its 
average  recovery  rate  measured,  and 
equipment  that  had  been  through  the 
certification  program  already  would 
have  its  average  recovery  rate  measured 
when  it  came  up  for  recertification  on 
the  three-year  schedule. 

One  commenter  argued  that  the  ARI 
740  method  for  measuring  the 
maximum  vapor  recovery  rate  was  itself 
flawed  because  the  measurement  takes 
place  quickly  in  "transient"  conditions. 
However,  the  ARI  740-93  procedure 
specifies  that  the  measurement  take 
place  "after  the  equipment  reaches 
stabilized  conditions  of  condensing 
temperature  and/or  storage  tank 
pressure"  and  the  ARI  740-91 
procedure,  the  predecessor  to  740-93. 
required  measurement  "after  the 
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equipment  reachee  stabitixed 
con(titioBS."  ARI  representatives  stated 

that,  in  practice,  the  recovery  rate  is 
measured  after  the  system  has  been 
running  for  several  minutes,  and  that 
three  separate  measurements  are  taken 
fm  two-minute  periods.  EPA  believes 
that  this  method<riogy  should  yield  an 
accurate  measurem«it  of  the  maximum 
recovery  rate. 

The  c^er  methodological  concern 
raised  by  commenters  was  that  the  ARI 
740  test  takes  place  at  only  ona 
temperature,  75  degrees,  but  the 
performance  of  equipment  varies 
significantly  at  lower  and  higher 
temperatures.  At  low  temperatures,  the 
saturation  pressiue  of  refrigerant  can  be 
very  low.  slowing  recovery  considerably 
if  equipment  is  capable  only  of  vapor 
recovery.  (Even  the  push-pull  metnod. 
which  relies  upon  the  vapor  pressure  in 
the  recovery  tank,  is  less  effective  at  low 
temperatures.)  At  high  temperatures,  on 
the  other  hand,  the  saturation  pressure 
of  the  refrigerant  in  the  recovery  tank  is 
relatively  high,  raising  the  compression 
ratio  against  which  the  compressor  in 
the  recovery  device  must  work  to 
evacuate  the  apnUance.  Consequently,  it 
is  often  impossible  to  achieve  vacuums 
in  high  temperatures  that  can  be 
achieved  at  75  degrees. 

EPA  has  discussed  the  possible  need 
for  equipment  testing  at  multiple 
temperatures  with  AJU,  with  equipment 
manufacturers,  and  with  technicians  in 
the  field.  The  Agency  is  concerned  that 
some  equipment  has  evidently 
occasipnaUy  failed  to  hmction 
altogether  in  the  past  at  high 
temperatures,  although  manufacturers 
have  apparently  corrected  many  early 
problems.  The  current  version  of  the 
ARI  740  standard  requires  equipment  to 
function  at  temperatures  up  to  104 
degrees  F.  However.  ARI  states  that 
performing  full  performance  testing  at 
high  and/or  low  temperatures  would 
double  or  triple  the  cost  of  the 
certification  test.  Moreover,  according  to 
ARI,  equipment  manufacturers  often 
provide  "application  ratings"  that 
contain  information  about  expected 
equipment  performance  under 
conditions  other  than  those  of  the  740 
test.  EPA  will  work  with  both  ARI  and 
contractor  organizations  to  further 
examine  the  possible  need  for 
equipment  testing  at  more  than  one 
temperature.  Given  diat  the  740  test 
currently  costs  approximately  $3,300  for 
each  make  and  model,^  a  price  similar 
to  that  of  individual  pieces  of  recycling 
and  recovery  equipment  doubling  or 
tripling  this  cost  may  be  justified  if 


'  Prlca  baMd  on  lading  of  recycling  equipmaol 
with  four  rafrig«rant9. 


significant  new  information  would  be 
made  available  to  purchasers  of  the 
equipment. 

Finally,  a  number  of  commenters 
believed  that  the  ARI  740  test  procedure 
should  include  a  test  of  equipment 
durability.  Durability  is  a  concern 
because  recycling  and  recovery 
equipment  is  constructed  using 
components  very  similar  to  those  in 
refrigeration  and  air-conditioning 
equipment,  but  recycling  and  recovery 
equipment  is  regularly  subject  to  mu(^ 
more  stressful  conditions  tban  most  air- 
conditioning  and  refrigeration 
equipment.  For  instance,  compressors  in 
recycling  and  recovery  equipment  must 
repeatedly  pull  vacuums.  This  has  two 
implications.  First,  the  compressor  in  a 
piece  of  recycling  and  recovery 
equipment  will  operate  at  a  higher 
compression  ratio  than  most  other 
compressors,  raising  the  temperature  of 
the  discharge  gas.  Second,  as  the 
vacuum  is  drawn,  the  motor  of  a 
hermetic  compressor  will  be  starved  of 
its  coohng  fluid,  the  refrigerant. 
Together,  these  considerations  imply 
that  recycling  and  recovery  equipment 
will  often  operate  at  higher  than  ideal 
temperatiues.  In  addition,  recycling  and 
recovery  equipment  will  frequently  be 
exposed  to  contaminated  refrigerant, 
increasing  opportunities  for  corrosion. 

One  of  the  commenters  submitted  a 
suggested  durability  test  that  he 
recommended  be  included  in  EPA's 
required  testing  regimen.  This  durability 
test  has  been  placed  in  the  docket  for 
this  rulemaking.  The  durability  test 
involves  continuous  operation  of  the 
equipment  for  several  hours.  ARI 
representatives,  however,  have  stated 
that  a  test  lasting  only  for  such  a  period 
would  probity  not  constitute  an 
adequate  test  of  equipment  durability. 
According  to  ARI,  equipment 
manufacturers  themselves  us\ially 

t)erform  durability  tests  lasting  for  much 
onger  periods  (months  or  years).  ARI 
believes  that  it  was  not  ibe  role  of  a 
third-party  performance  certification 
program  to  test  equipment  for 
durability,  and  that  such  testing  would 
greatly  increase  the  cost  of  testing. 
As  it  is  investigating  the  need  for 
performance  testing  at  high  and  low 
temperatures,  EPA  will  also  investigate 
the  need  and  proper  procedure  for 
durability  testing.  If  EPA  concludes  that 
such  testing  is  necessary,  it  may  pursue 
voluntary  programs  with  industry  or 
further  rulemaking  as  appropriate. 
Given  the  potential  value  of  durability 
testing,  such  testing  may  be  worthwhile 
even  if  it  is  relatively  expensive.  The 
Agency  may  also  work  with  contractor 
groups  to  gather  and  disseminate 


inCormatioii  about  equipment 
performcBice  in  the  field. 

EPA  emphasizes  that  although  it  may 
be  possible  (and  even  necessary)  to 
enhance  the  ARI  740-93  testing 
procedure,  the  procedure  currently 
yields  valuable,  objective  infbrmabon 
regarding  important  performance 
characteristics  of  recycling  and  recovery 
equipment.  The  AgMicy  believes  that 
thoughtful  consideration  of  this 
information  by  well-trained  technicians 
is  likely  to  ensure  that  the  recycling  and 
recovery  equipment  purchased  is 
adequate  to  their  needs.  EPA  urges 
purchasers  of  recycling  and  recovery 
equipment  to  use  good  judgment  in 
selecting  and  using  this  equipment. 
Purchasers  should  be  aware  that 
equipment  using  hermetic  compressors 
may  fail  when  used  in  high 
temj^eratures  or  with  large  charge  sizes. 
They  should  also  be  awtwe  of  two  rules 
of  thumb  regarding  recovery  rates:  (1) 
The  average  recovery  rate  that  they 
achieve  in  the  field  will  probably  range 
between  Va  and  Vi  the  maximum  rate 
currently  being  published  by  ARI  and 
UL,  and  (2)  the  maximum  depth  of 
vacuum  achievable  by  a  piece  of 
equipment  is  likely  to  be  a  good 
indicator  of  its  recovery  rate  in  the  field. 
(That  is,  if  two  pieces  of  equipment 
have  the  same  maximum  recovery  rate, 
but  one  piece  can  draw  a  deeper 
vacuum  than  the  other,  the  piece  that 
can  draw  the  deeper  vacuum  probably 
recovers  more  quickly  in  the  field  than 
the  other  piece.)  Finally,  recovery 
techniques  in  the  field  can  either  greetly 
expedite  or  greatly  slow  the  recovery 
process.  Users  of  recycling  and  recovery 
equipment  should  obtain  training  to 
learn  as  much  as  possible  about 
techniques  to  make  refrigerant  recovery 
aiKl  recycling  as  effective,  safia,  fast,  and 
simple  as  possible. 

Since  the  proposed  rule  was 
developed,  ARI  has  expanded  and 
altered  the  740  test  protocol  to  include 
a  test  for  system-dependent  equipment, 
to  recognize  the  push/pull  method  of 
recovery,  and  to  specify  the  final 
recovery  vacuum  instead  of  the  vapor 
recovery  efficiency  of  recycling  and 
recovery  equipment.  ARI  described 
these  changes  at  the  public  hearing  for 
the  proposed  rule  and  requested  that 
EPA  adopt  the  latest  version  of  the  740 
test  protocol  (ARI  740P-93)  in  the  final 
rule.  For  the  reasons  described  below, 
EPA  is  doing  so.  First,  EPA  believes  that 
the  changes  will  enhance  the  usefulness 
of  the  740  test  procedure.  A  test  to 
measure  the  recovery  vacuum  of  system- 
dependent  equipment  is  needed,  and 
EPA  believes  that  the  test  procedure 
developed  by  ARI  will  yield  an  accurate 
measure  of  the  performance  of  that 
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equipment  when  used  on  appliances 
with  fully  functioning  compressors.  In 
addition,  by  publishing  the  final 
recovery  vacuum  rather  than  vapor 
recovery  efficiency  of  equipment,  the 
new  procedure  will  make  it  easier  for 
equipment  purchasers  to  compare 
equipment  performance  to  EPA's 
requirements.  Second,  the  changes  to 
ARI  740  have  been  adopted  through  a 
process  that  involves  participation  not 
only  of  ARI's  wide  industry 
membership,  but  of  the  general  public, 
indicating  that  they  are  widely 
supported.  All  the  comments  that  EPA 
received  concerning  the  new  test 
methodology  favored  the  changes. 
Third,  the  methods  for  measuring  the 
performance  of  self-contained 
equipment  in  the  areas  being  regulated 
by  EPA,  the  ability  of  equipment  to 
capture  refrigerant  and  the  quantity  of 
refrigerant  released  during  purging, 
have  not  been  changed,  nor  have  the 
minimum  requirements  for  ARI 
certification.  (By  publishing  the  final 
recovery  vacuum  rather  than  the  vapor 
recovery  efficiency,  ARI  is  simply 
substituting  a  raw  pressure 
measurement  for  a  percentage  that  was 
calculated  from  this  measurement  and 
the  saturation  pressure  of  each 
refiiaerant.) 

A  few  commenters  stated  that  EPA 
should  build  enough  flexibility  into  its 
regulations  to  permit  changes  to  be 
made  to  the  ARI  740  procedure  without 
requiring  EPA  to  undertake  ftuther 
rulemaking.  Commenters  were 
particularly  concerned  that  the  Agency 
might  inadvertently  prevent  or  delay  the 
use  of  recovery  technologies  whose 
abihty  to  recover  refrigerant  could  not 
be  tested  by  the  current  version  of  ARI 
740.  In  the  proposal  EPA  requested 
comment  on  this  issue,  noting  that  two 
recovery  technologies  that  had  come  to 
its  attention  could  not  be  tested  by  the 
then-current  version  of  ARI  740,  ARI 
740-1991.  These  recovery  technologies 
were  the  system-dependent  equipment 
discussed  in  section  G.l.b.  and  a 
nitrogen-forcing  technology.  As  noted 
above,  ARI  740-1993  includes  a  test  for 
the  former.  Although  the  designer  of  the 
nitrogen-forcing  technology  believes 
that  only  minor  modifications  to  ARI 
740-1993  would  permit  testing  of  this 
technology,  these  modifications  were 
not  presented  in  time  to  be  adopted 
before  this  rule  was  promulgated. 

To  permit  certification  of  the 
nitrogen-forcing  and  other  possible 
technologies  without  undertaking 
further  rulemaking,  EPA  has  included  a 
provision  to  the  rule  that  would  allow 
new  technologies  to  be  certified  if  an 
approved  third-party  testing 
organization  adopted  and  performed  a 


test  that  showed  that  the  new 
technology  achieved  the  same  recovery 
efficiency  as  comparable  certified 
equipment.  This  test  would  have  to  be 
approved  by  EPA.  This  provision  is  very 
similar  to  a  provision  in  EPA's  motor 
vehicle  emissions  testing  program  that 
allows  motor  vehicle  manufacturers  to 
request  that  EPA  accept  a  new  test 
procedure  if  existing  procedures  are  not 
applicable  to  a  certain  vehicle  (40  CFR 
86.090-27). 

EPA  notes  that  if  ARI  740-1993  is 
altered  in  a  way  that  relates  to  the 
minimum  requirements  for  ARI 
certification  (Section  4  of  740-1993, 
which  EPA  is  requiring  as  part  of  this 
rule)  or  the  measurement  of  the  final 
recovery  vacuum,  purge  efficiency,  or 
maximum  recovery  rate  of  existing 
recovery  technologies,  those  changes 
will  not  alter  the  requirements  of  this 
rule  (and,  therefore,  EPA  will  not 
recognize  certification  under  the  new 
version)  unless  EPA  undertakes  a  notice 
and  comment  rulemaking  to  adopt  the 
changes.  However,  approved  equipment 
testing  organizations  may  add  or  c5iange 
their  own  certification  requirements  and 
still  have  their  certification  recognized 
by  EPA  so  long  as  they  also  continue  to 
test  in  accordance  wiUi  EPA's  rule's 
requirements. 

c.  Revocation  of  certification.  If 
previously  certified  equipment  fails  a 
follow-up  test  or  inspection,  the 
approved  equipment  testing 
organization  is  required  to  inform  EPA 
of  this  fact,  and  the  certification  for  that 
equipment  will  be  revoked  or 
suspended  after  allowing  the 
manufacturer  an  opportunity  to 
respond.  In  general.  EPA  has  the 
authority  to  revoke  or  suspend  any 
certification  granted  under  the 
provisions  of  section  608.  If  the  Agency 
determines  that  a  person  or  entity  has 
violated  the  regulations,  or  if  the 
Agency  has  knowledge  that  a  person  or 
entity  is  incapable  of  fulfilling  the 
requirements  of  the  regulation,  the 
Agency  would  revoke  or  suspend  any 
certification  previously  granted.  In  the 
case  of  minor  violations,  the  Agency 
may  act  to  suspend  certification  for  a 
given  period  of  time.  However,  in  the 
case  of  serious  or  repeat  violations,  the 
Agency  may  determine  that  revocation 
of  certification  is  warranted.  In  the 
event  of  a  revocation  of  equipment 
certification,  the  affected  model  of 
recycling  or  recovery  equipment  could 
no  longer  be  manufactured.  Similarly,  in 
the  event  of  revocation  of  technician, 
equipment-owner,  or  reclaimer 
certification,  the  affected  technician, 
owner  of  recycling  or  recovery 
equipment,  or  reclaimer  could  no  longer 
do  business. 


d.  Approval  of  equipment  testing 
organizations.  In  addition  to  ARI  and 
UL,  other  testing  organizations  have 
indicated  an  interest  in  setting  up  their 
own  programs  to  certify  performance  to 
EPA's  specifications.  EPA  will  approve 
any  equipment  certification  program 
that  can  demonstrate  that  it:  (1) 
Possesses  thorough  knowledge  of  the 
standards  as  they  appear  in  §  82.158  and 
ARI  740-1993  (appendix  B).  (2) 
possesses  the  equipment  described  in 
ARI  740-1993  to  test  performance  in  the 
areas  of  concern.  (3)  possesses  expertise 
in  equipment  testing.  (4)  has  developed 
a  program  to  verify  the  performance  of 
certified  recycling  or  recovery 
equipment  manufactured  over  the  long- 
term,  including  either  retests  of 
equipment  or  inspections  of  equipment 
at  manufacturing  facilities,  and  (5)  is  not 
financially  or  otherwise  interested  in 
the  outcome  of  the  testing. 
Organizations  seeking  approval  to  be 
equipment  certifiers  should  contact 
EPA. 

In  addition  to  the  requirements  above, 
equipment  testing  organizations  are 
required  to  submit  Usts  of  approved 
equipment  to  EPA  annually.  They  are 
also  required  to  inform  EPA  within  30 
days  of  the  certification  of  a  new  model 
of  equipment  or  of  Ihe  failure  of  a 
previously  certified  model  of 
equipment. 

5.  Testing  of  Recovery  Machines 
Intended  for  Use  With  Small  AppHances 

In  the  proposal,  the  Agency  required 
that  recycling  and  recovery  equipment 
intended  for  use  with  small  appliances 
be  tested  according  to  the  testing 
procedures  published  as  appendix  C. 
This  was  proposed  because,  at  that  time, 
the  ARI  740  test  method  used  for  other 
recovery  and  recycling  equipment  could 
not  accommodate  the  technologies 
specifically  designed  for  recovering 
CFCs  from  small  appliances.  These 
technologies  include  both  self-contained 
recovery  equipment  (active)  and  system- 
dependent  (passive)  machines.  The  test 
procedure  in  appendix  C  was  developed 
by  General  Electric  and  could  be  used 
for  both  self-contained  and  system- 
dependent  devices  used  on  equipment 
with  operating  or  nonoperating 
compressors. 

Three  commenters  specifically  agreed 
that  the  proposed  appendix  C  was 
appropriate  for  testing  recovery  and 
recycling  equipment  for  small 
appliances.  Three  commenters  stated 
that  the  appendix  was  inappropriate 
and  cited  as  their  justification  that 
system-dependent  machines  should  not 
be  used  at  all  with  small  appliances,  an 
issue  discussed  in  section  III.G.2. 
AHAM  submitted  comments  that 
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included  changes  to  tite  proposed 
appendix  C.  They  stated  that  after 
submitting  the  procediue  to  the  Agency, 
General  Electric  worked  with  the 
member  companies  of  AHAM  to  refine 
and  improve  the  test  procedure.  The 
revisions  address  several  concerns. 
First,  the  procedure  was  revised  to  more 
precisely  measure  the  refrigerant 
trapped  in  shipping  containers.  Second, 
calculation  of  recovery  efficiency  for 
ea{|^  recovery  event  was  included. 
Third,  the  test  to  track  compressor  oil 
that  might  be  removed  from  the  test 
stand  was  deleted  while  steg^  were 
mvised  to  account  for  any  oil  added  to 
the  stand  or  the  recovery  S3rstem  to 
properly  maintain  the  equipment. 
Finally,  the  number  of  recoveries 
performed  as  partof  the  test  was 
reduced  to  provide  for  more  ccst- 
►'ftective  testing.  All  other  changes  were 
rharacterized  as  editorial.  The  Agency 
believes  these  changes  are 
improvements  to  ti>e  procedure  and  has 
ncorporated  them  into  today's  final 
rule. 

In  response  to  the  concern  that  the    . 
ARl  740  testing  procedure  could  not 
accommodate  the  types  of  technology 
used  to  service  sraali  appliances,  ARJ 
submitttrd  changes  to  the  740  test 
procedure  contained  in  appendix  B. 
These  changes  are  discussed  in  section 
G.4  above.  The  Agency  agrees  that  these 
changes  make  it  possible  to  test  the 
technologies  and  has  incorporated  the 
language  into  appendix  B.  The  rule 
language  has  been  changed  to  allow 
recovery  or  recycling  equipment 
intended  for  use  on  small  appliances  to 
be  tested  to  either  appendix  B  or 
appendix  C 

As  part  of  their  comments,  UL 
submitted  an  alternative  test  procedure 
to  the  procedure  proposed  in  appendix 
C  discoissfHi  above.  Although  their 
"Subject  2090,  Outline  of  Investigation 
for  Passive  Refrigerant  Recovery 
Systems"  offers  adequate  testing  of  the 
safety  of  a  passive  device,  it  does  not 
contain  the  same  level  of  specificity  in 
test  procedure  as  the  proposed  GE 
changes  with  the  AHAM  changes 
discussed  above.  The  Agency  bebe\'es 
appendices  B  and  C  are  adequate 
procedures  for  bodi  the  system- 
dependent  and  self-contained  devices 
for  small  equipment  and  therefore.  UL's 
method  will  not  be  added  at  this  time. 

6.  Effiactive  Dates  and  Graiuifathering 
Provisions 

EPA  proposed  to  give  manufacturers 
of  recycling  and  recovery  equipment  six 
months  after  publication  of  the  filial 
rule  to  certify  all  of  their  equipment  to 
the  new  standards.  Based  on  EPA's 
analysis  of  the  manufacturer's 


capabilities  to  produce  sach  equipmeot, 
EPA  believed  that  this  leed  time  wras 
sufficient. 

Commenters  expressed  a  range  of 
opinions  regarding  the  appropriate 
effective  date  for  third-party 
certification  of  equipment.  Several 
agreed  with  the  proposed  date,  six 
months  after  publication  of  the  final 
rule.  Some,  however,  believed  that  six 
months  was  not  sufficient  time  to 
permit  equipment  testing  organizations 
to  become  approved  and  complete  their 
testing.  Two  commenters  stated  that 
because  the  promulgation  date  of  this 
rule  is  known  and  equipment  testing 
has  already  begun,  EPA  should  allow 
only  three  months  for  manufacturen  to 
have  their  equipment  certified. 

As  was  proposed,  EPA  is  requiring 
that  recycling  and  recovery  equipment 
manufactured  more  than  6  months  after 
publication  of  this  rule  be  certified  by 
an  approved  testing  organization.  The 
Agency  believes  that  6  months  is 
adequate  time  for  manufacturers  to 
complete  having  their  equipment  tested 
by  an  approved  testing  organization.  As 
one  commenter  noted,  both 
manufacturers  and  testing  organizations 
have  had  a  great  deal  of  notice  regarding 
the  probable  requirements  and  effective 
dates  of  this  rule,  and  testing  of 
equipment  has  been  in  progress  at  more 
than  one  laboratory  for  over  a  year.  As 
EPA  stated  in  the  proposal,  equipment 
that  was  tested  by  a  testing  organization 
prior  to  promulgation  of  this  rule  (and, 
therefore,  prior  to  official  approval  of 
the  testing  organization)  will  be 
considered  certified  if  the  tasting 
showed  that  the  equipment  met  EPA 
requirements  and  if  the  testing 
organization  is  approved.  However, 
testing  of  equipment  for  use  with  some 
types  of  appliances  (e.g.,  large  low- 
pressure  systems)  has  only  recently 
begun,  and  the  Agency  does  not 
therefore  believe  that  it  can  require 
third-party  certification  of  all  recycling 
and  recovery  equipment  manufactured 
in  less  than  six  months. 

EPA  proposed  to  "grandfather" 
recycling  and  recovery  equipment 
manufactured  until  6  months  after 
publication  of  the  final  rule,  if  it  met 
certain  minimum  requirements. 
Equipment  intended  for  use  with  high- 
pressure  refrigerants  (except  for 
refrigerants  in  small  appliances)  would 
have  to  have  been  able  to  evacuate 
systems  to  four  inches  of  vacuum; 
equipment  intended  for  use  with  low- 
pressure  refrigerants  would  have  to  have 
been  able  to  evacuate  systems  to  25 
inches.  Equipment  intended  for  u.se 
with  small  appliances  would  have  had 
to  be  able  to  recover  80%  of  the 
refrigerant  in  the  small  appliance. 


whether  or  not  the  compressor  of  the 
appliance- was  operating.  (Equipment 
intended  for  use  with  very  hi^- 

Cssura  refrigerants  woiild  have  to  have 
n  able  to  evacuate  systems  to  0 
inches  of  vacuum,  or  atmospheric 
pressure,  as  in  the  proposed 
requirements  effective  after  6  months 
after  publication  of  the  final  rule.)  In 
addition,  EPA  reouested  conunent  on 
wheth»  it  should  req\iire  grandfathered 
recycling  and  recovery  equipment  to  be 
retrofitted  with  low-loss  fittings. 

The  grandfathering  proposal  was 
intended  (1)  to  avoid  peoahzing 
individuals  who  had  purchased  such 
equipment  before  it  was  legally  required 
and  (2)  to  encourage  individuals  who 
had  not  acquired  such  equipment  to 
purchase  it  as  soon  as  possible,  rather 
than  wait  for  certified  equipment  to 
become  available.  Although  the 
standards  for  grandfathered  recycling 
and  recovery  equipment  were  not  as 
strict  as  those  fw  certified  recycling  and 
recovOTY  equipment,  the  Agency 
concluded  that  the  benefits  of  beginning 
recovery  sooner  outweighed  the  small 
loss  in  recovery  efficiency.  However, 
because  this  advantage  would  disappear 
if  less  efficient  equipment  were  used  for 
too  long,  EPA  requested  comment  on 
the  option  of  requiring  grandfathered 
recycling  and  recovery  equipment  to  be 
retired  in  five  years. 

Conunenters  universally  supported 
the  grandfathering  of  recycling  and 
recovery  equipment,  citing  the  reasons 
above.  Only  a  small  percentage  of  the 
commenters  expressed  an  opinion 
regarding  the  proposed  evacuation 
standards  and  retrofit  requirements  for 
grandfathered  equipment.  Of  these,  two 
argued  for  less  stringent  evacuation 
standards,  and  one  argued  for  more 
stringent  evacuation  standards, 

Particularly  for  very  large  (>1000  lbs.) 
igh-pressura  equipment.  The  two 
commenters  who  expressed  en  opinion 
regarding  low- loss  fittings  were  split, 
with  one  favoring  th«n  and  one 
opposing  them.  A  few  commentera 
believed  that  EPA  should  require  some 
type  of  testing  of  grandfathered 
equipment  to  ensure  its  performance  to 
EPA's  standards. 

Some  commenters  supported 
mandatory  retirement  of  grandfathered 
equipment  after  five  years,  noting  that 
most  regularly  used  recycling  and 
recovery  equipment  would  wear  out  in 
that  time.  A  few  commenters  argued  for 
retirement  after  shorter  periods  ranging 
from  six  months  to  three  years. 
However,  a  number  of  commenters 
opposed  mandatory  retirement  of 
grandfathered  equipment.  Many  of  these 
commenters  stated  that  recycling  and 
recovery  equipment  purchased  for  in- 
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house  use  would  not  be  u«ed  as 
frequently  as  equipment  purchased  by 
service  contractors,  and  would  therefore 
be  expected  to  have  a  much  longer 
useful  life  than  five  yaus.  Sonte  of  these 
commenters  argued  that  use  of 
grandfetheied  equipment  should  be 
permitted  indefinitely,  so  knig  as  the 
equipraient  could  meet  the  stricter 
standards  required  of  fully  certified 
equipment. 

EPA  has  decided  to  retain  its 
proposed  grandfathering  requirements 
and,  therefore,  is  grandfathering 
recycling  and  recovery-  equipment  that 
meets  the  minimum  evacuation 
requirements  that  were  proposed.  These 
requirements  are  shown  in  Table  3 
below.  (As  proposed,  grandfathered 
recovery  equipment  used  with  small 
appliances  must  achieve  a  recovery 
efficiency  of  80%.)  The  Agency  is  not 
requiring  that  this  equipment  be 
retrofitted  with  low-loss  fittings  or 
retired  after  five  years. 

Table  3.— Levels  of  Evacuation 
Which  Must  Be  Achieved  by 
Recovery  or  Recycling  Ma- 
chines Intended  for  Use  With 
Appliances  ^ 

[Manufactured  t>eforB  November  15.  1993J 


Type  of  a»r-cood«ttoning  or  refrigera- 
tion equipment  wrth  which  recovery 
or  recyckr^  machirw  i«  intended  to 
be  used 


HCFC-22  equipment,  or  isoiated 
component  of  such  equipment, 
normally  containir>g  lees  than  200 
pounds  of  refrigerant  .„ 

HCFC-22  equpment  or  isoiatBd 
component  of  such  equipment, 
normaily  cor^tatning  200  pounds 
or  more  of  refrigerant 

Very  High-Pressure  Equipment 

Other  high-pressure  equipment,  or 
isoiated  comporwnt  of  such  equip- 
ment, nonrtafly  oorrtaining  less 
than  200  pounds  of  refrigerant 

Other  fiigh-pressure  equipment,  or 
isolated  component  of  such  equip- 
mant.  normally  containing  200 
pounds  or  more  of  rafngeiant 

Low-pressure  Equipment  


Inches 

of  vac- 
uum 


4 
25 


*  Except  for  smaH  appliances,  MVACs,  and 
MVAC-like  appliances. 

EPA  is  grand  fothering  recycling  and 
recovery  equipment  for  the  reasons 
cited  in  the  proposal  and  by  numerous 
commenters.  The  Agency  is  r^aining  its 
proposed  evacuation  requirements  for 
this  equipment  because  it  continues  to 
believe  that  most  recycling  and  recovery 
equipment  manufactured  over  the  past 
two  years  can  meet  these  requirements. 
Although  third-party  testing  would  help 
to  ensure  the  performance  of 


grandfathered  equipment.  EPA  does  not 
believe  that  such  testing  would  be 
practical,  given  that  a  number  of  models 
currently  in  the  field  may  no  longer  be 
produced  and  may  in  fiict  be  "home- 
made" equipment.  Thus,  technicians  are 
responsible  for  testing  their  own 
grandfathered  equipment  to  ensure  that 
it  can  meet  EPA's  requirements. 

EPA  is  not  requiring  retirement  of 
grandfathered  equipment  for  two 
reasons.  First,  comments  and  EPA 
research  both  indicate  that  the  expected 
lifetime  of  this  equipment  varies  wid^y 
depending  upon  its  application  and 
frequency  of  use.  Thus,  a  five-year 
retirement  provision  would  tend  to 
punish  persons  who  have  purchased 
recycling  equipment  only  for  in-house 
u.se  and  who  may  otherwise  expect  to  be 
able  to  use  their  equipment  for  another 
five  to  ten  years.  Second  and  more 
important,  a  five-year  retirement  date 
would  fell  in  late  1996,  nearly  three 
years  after  the  phaseout  of  production  of 
CFCs.  By  this  time,  EPA  expects  that  the 
expense  of  CFCs  will  constitute  a 
powerful  private  incentive  to  replace 
grandfathered  equipment  that  is  not  as 
efficient  as  new  equipment.  However, 
EPA  intends  to  monitor  use  of 
grandfathered  equipment  to  ensure  that 
it  does  not  result  in  excessive  emissions, 
and  EPA  will  consider  mandating 
retirement  of  less  efficient  equipment  if 
such  emissions  become  a  problem 
despite  the  rising  costs  of  CFCs. 

H.  Certification  of  Technicians 

1.  Description  of  Proposed  Voluntary 
Technician  Training  and  Certification 

EPA  did  not  propose  a  mandatory 
training  or  certification  requirement  as 
its  lead  option.  The  proposal  agreed  that 
private  incentives  were  sufficient  to 
ensure  that  technicians  were  properly 
trained  in  refrigerant  recycling  and 
recovery.  In  addition,  such  a  program 
could  create  an  administrative  burden 
for  EPA.  However,  the  Agency-  did 
request  comments  on  the  mandatory 
certification  option.  In  the  absence  of  a 
mandatory  program,  the  Agency  stated 
that  it  could  play  an  important  role 
through  a  voluntary  program  by 
recognizing  those  who  provide  aiKl 
participate  in  training  programs  which 
meet  certain  minimum  standards.  EPA 
proposed  esteblishing  a  voluntary 
certification  program  whereby  private 
sector  certification  programs  could 
request  EPA  review  and  approval  based 
on  a  set  of  defined  qualifications.  Core 
elements  of  such  a  program  were 
reviewed  in  the  propoal.  In  addition  to 
requesting  comment  on  the  need  and 
feasibility  of  a  voluntary  program,  the 
Agency  requested  comment  on  whether 


a  mandatory-  certification  prograoi  is 
necessary  or  desirable.  The  proposal 
stated  that  a  mandatory  certification 
program  could  be  very  similar  in  form 
to  the  voluntary  program. 

2.  Decision  to  Establish  a  Mandatory 
Program 

With  this  Notice,  the  Agency  today  is 
promulgating  a  mandatory  technician 
certification  program.  Although  the 
Agency  had  not  proposed  a  mandatory 

Erogram  as  its  lead  option,  EPA  now 
elieves  that  such  previously  stated 
obstacles  as  administrative  burden  to 
both  the  Agency  and  to  technicians  can 
be  overcome,  and  that  the  benefits  of  a 
mandatory  program  warrant  its 
adoption.  In  addition,  the  Agency 
received  over  18,000  comments  in 
support  of  a  mandatory  program. 
Although  142  commenters  opposed 
such  a  program,  the  overwhelming 
support  indicates  that  technicians 
themselves  believe  that  such  a  program 
is  necessary. 

a.  Overwhelming  Technician 
Response.  The  Agency  received 
comments  from  over  18.000  technicians 
voicing  their  support  for  a  mandatory 
technician  certification  program. 
Although  there  were  dissenting 
opiruons,  these  technicians  as  well  as 
the  major  trade  organizations 
representing  these  sectors  endorse  such 
a  program.  In  addition,  the 
manufacturers  of  recovery  and  recycling 
equipment  supported  mandatory 
certification,  as  did  environmental 
organizations,  argmng  that  it  would 
increase  compliance.  Commenters  had 
many  reasons  for  their  support  for  a 
mandatory  technicians  certification 
program.  These  reasons  included  the 
following: 

•  Guaranteeing  that  tedmicians  who 
handle  refrigerants  understand  and 
practice  propwr  safe  refrigerant  recovery 
and  recycling  techniques; 

•  Promoting  awareness  of  problems 
related  to  the  venting,  recovery,  and 
recycling  of  refrigerants; 

•  Ensuring  environmentally  safe 
service  practices; 

•  Receiving  more  liability  protection; 

•  Gaining  consumer  trust; 

•  Improving  leak  detection; 

•  Ensuring  that  equipment  is  properly 
maintained  and  used; 

•  Improving  productivity  and  cost 
savings  through  proper  maintenance 
and  usage  practices; 

•  Educating  technicians  on  how  to 
contain  and  conserve  refrigerant 
effectively,  curtailing  illegal  venting 
into  the  atmosphere;  and 

•  Creating  uniform  and  enforceable 
laws. 
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In  response  to  questions  regarding  the 
likely  effectiveness  of  the  proposed 
voluntary  program,  commenters  stated 
that  mandatory  certification  would 
foster  fairer  competition  in  the  regulated 
community.  Specifically,  commenters 
were  concerned  that  untrained 
technicians  could  undercut  costs  of 
trained  technicians  by  not  following 
procedures  necettary  for  effective 
recovery  of  refrigerant  These  untrained 
technicians  might  not  invest  in  proper 
recovery  or  recycling  e<juipment,  and 
might  continue  to  vent  refrigerant. 

One  hundred  and  forty-two 
commenters  expressed  disapproval  for 
mandatory  teclmician  certification. 
Some  commenters  stated  that  it  would 
place  an  undeserved  burden  upon  the 
stationary  refrigeration  and  air 
conditioning  industry  because  of  the 
amount  of  time  technicians  and 
employers  would  have  to  expend  to 
become  certified.  In  response  to  these 
comments,  the  Agency  has  reviewed  the 
results  of  requiring  MVAC  technicians 
to  receive  both  mandatory  training  and 
mandatory  certification  under  section 
609.  Typically,  training  and  certification 
for  MVAC  technicians  require  less  than 
two  or  three  hours,  with  fees  ranging 
between  twelve  and  twenty  dollars.  The 
diverse  equipment  covered  by  section 
608  may  require  longer  training 
sessions.  The  Agency  has  reviewed  the 
cost  and  length  of  various  training 
programs  providing  voluntary 
certification  for  technicians.  The 
Agency  believes  adequate  training  and 
certification  will  require  four  to  eight 
hours  with  fees  ranging  between  thirty 
and  seventy-five  dollars.  EPA  does  not 
view  these  fees  or  time  needs  as 
burdensome  requirements. 

The  Agency  realizes  that  if 
certification  promulgated  under  today's 
rule  was  designed  with  organizations 
developing  training  and  certification 
materials,  followed  by  extensive  Agency 
review  of  all  training  materials, 
certification  exams  and  administrative 
procedures,  the  wider  variety  of 
equipment  covered  by  today's  rule 
could  lead  to  long  training  sessions  and 
costly  programs.  Therefore,  today's 
rulemaking  employs  a  more 
streamlined,  less  time-consiuning 
approach.  EPA  has  created  three 
separate  certification  categories,  based 
on  industry  divisions,  allowing 
technicians  to  focus  only  on  the  kinds 
of  equipment  they  service.  Additionally, 
the  Agency  will  provide  a  validated 
bank  of  questions,  simplifying  test 
development  by  certifying  programs, 
and  decreasing  costs.  This  streamlined 
approach  will  also  shorten  the  Agency's 
review  process. 


Some  commenters  suggested  that 
technicians  have  sufficient  incentives  to 
obtain  proper  training,  thereby 
eliminating  the  need  for  mandatory 
certification.  Private  incentives  include 
the  value  of  recovered  refrigerants, 
avoidance  of  injury,  avoidance  of 
equipment  damage,  negative  publicity, 
and  t^ie  technician's  desire  to  avoid 
fines.  In  a  "perfect  market"  such  private 
incentives  would  encourage  recovery 
and  recycling;  however,  even  within  a 
"perfect  market"  incentives  do  not 
always  reflect  environmental  costs.  The 
escalating  cost  of  refrigerant  can  be 
outweighed  by  labor  costs  to  recover 
refrigerants,  thus  minimizing  recycling 
procedures.  Furthermore,  training 
encourages  proper  techniques,  without 
which  contaminated  refrigerant  could 
be  introduced  into  equipment.  If 
equipment  were  to  fail  immediately  due 
to  contaminated  refiigerant,  then  the 
technician  could  be  held  accountable. 
However,  such  failures  can  occur  long 
after  the  technician  introduced 
contaminated  refrigerant,  thus  making  it 
unlikely  that  the  technician  who 
introduced  the  contaminated  refrigerant 
could  be  held  responsible. 

The  RiA  describes  four  benefits  from 
requiring  mandatory  technician 
certification.  First,  certification 
decreases  the  costs  fur  obtaining 
information  for  the  technicians.  Second, 
a  technician  certification  program 
increases  the  probability  that 
technicians  receive  adequate  training 
concerning  the  requirements  of  today's 
rule  and  the  proper  operation  of 
recycling  equipment,  leading  to  reduced 
emissions  through  increased 
compliance.  Third,  mandatory 
certification  enhances  EPA's  ability  to 
enforce  today's  rule,  by  providing 
another  tool  for  use  against  intentional 
noncompliance:  The  ability  to  revoke 
the  technician's  certification.  Finally, 
mandatory  certification  increases 
fairness  by  ensuring  that  all  technicians 
are  complying  with  today's  rule. 

The  Agency  believes  that  without  a 
mandatory  certification  requirement, 
participation  in  volimtary  programs  will 
be  limited,  especially  in  the  short-run. 
In  anticipation  of  a  mandatory 
certification  requirement,  several 
organizations  designed  and 
implemented  voluntary  certification 
programs.  After  the  Agency  proposed  a 
voluntary  approach,  the  Refrigeration 
Service  Engineers  Society  reported  a 
significant  decrease  in  enrollment  for  its 
program.  The  Agency  believes  a 
mandatory  program  will  significantly 
increase  technician  participation. 

b.  Lessened  Burden  to  EPA  and 
Technicians.  The  Agency  believes  it  has 
developed  a  technician  certification 


program  that  will  not  be  burdensome  to 
either  the  Agency  or  technicians.  The 
Agency  will  authorize  qualifying 
organizations  to  give  an  examination 
that  tests  knowledge  of  recovery  and 
recycling  procediu^s,  as  well  as  the 
environmental  effects  of  refrigerant 
release.  The  Agency  believes  this  will 
allow  the  largest  number  of  technicians 
to  become  certified  in  a  reasonable 
amoimt  of  time.  The  Agency  will 
develop  and  validate  a  test  bank  of 
questions  from  which  testing 
organizations  will  draw  their  questions. 
This  will  simplify  test  development  by 
organizations  and  ensure  a  national 
uniform  standard  for  the  test. 

EPA  will  not  approve  individual 
training  and  test  review  programs. 
Although  training  programs  may  he 
beneficial,  technicians  need  only  pass 
the  test  to  become  certified.  The  Agency 
believes  that  the  market  will  determine 
which  programs  are  needed  to  educate 
technidans  sufficiently. 

c.  Better  Environmental  Protection. 
EPA  reviewed  the  literature  concerning 
effective  training  programs.  The  Agency 
anticipates  that  many  technicians  will 
participate  in  training  programs  before 
taking  the  certification  test.  The  Agency 
believes  an  effective  educational 

Sirogram  aimed  at  preparing  technicians 
or  the  certification  test,  will  increase 
compliance  with  today's  rulemaking, 
leading  to  better  environmental 
protection.  In  particular,  the  Agency 
reviewed  the  University  of  Michigan's 
interim  report  "Evaluation  of  the  Ford 
Motor  Company/United  Automobile 
Workers  Hazard  Communications 
Program,"  which  focused  on  how 
effective  training  can  alter  the 
participants'  knowledge  and  attitudes, 
work  practices  and  working  conditions. 
The  study  found  that  this  type  of 
training  has  a  number  of  positive 
impacts,  including  the  ability  to 
communicate  useful  information,  foster 
safer  work  practices  and  improve  health 
and  safety  control  measures.  The  study 
concluded  that  42  percent  of  the 
workers  surveyed  changed  their  work 
practices  as  a  result  of  the  training 
program. 

lae  Agency  believes  that  as 
technidans  become  more 
knowledgeable  about  recovery  and 
recycling  techniques,  they  will  become 
aware  oi  the  environmental  implications 
of  their  actions.  EPA  believes  that 
information  gained  through  certification 
will  increase  the  technician's  sense  of 
social  responsibility  towards  refrigerant 
recovery,  and  will  therefore  increase 
compliance  with  today's  rule.  Anecdotal 
evidence  gathered  from  recent  journal 
articles  demonstrates  that  as  individuals 
recognize  their  environmental 
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responsibilities,  they  are  more  likely  to 
comply  with  environmental  regulations. 

EPA'b  research  and  information 
supplied  by  trade  associations  indicates 
that  the  majority  of  technicians  serving 
air-conditioning  and  refrigwation 
equipment  today  have  little  if  any 
experience  working  with  recovery  and 
recycling  equipment.  Although 
recychng  is  common  for  equipment 
with  large  charge  sizes,  such  as  chillers 
and  industrial  process  refrigeration, 
most  technicians  in  the  household 
refrigeration  and  household  air 
conditioning  sectors  have  not  recycled 
CFCs  or  HCFCs  in  the  past  or  have  done 
so  in  a  manner  not  aimed  at  minimizing 
emissions.  In  addition,  although 
recycling  may  occur  for  commercial 
refrigeration,  fear  of  incurring  costs  from 
the  potential  spoilage  of  food  during 
repair  of  the  system  has  limited 
recycling.  Technicians  who  service 
equipment  in  these  three  seciors 
perform  the  largest  number  of  service 
jobs  per  year.  Thus,  for  a  significant 
number  of  service  technicians,  it  is 
extremely  important  to  ensure  that  they 
understand  the  recycling  requirements 
of  section  608. 

Industry  representatives  also  believe 
that  technician  certification  will 
significantly  increase  compUance  with 
EPA's  regulations.  In  one  analysis 
submitted  to  EPA.  representatives  from 
the  Trane  Company  reviewed  probable 
compliance  rates  across  service 
companies  of  different  sizes.  Trane 
Company  estimated  that  a  certification 
requirement  will  increase  compliance 
by  approximately  20  percent,  reducing 
potential  CFC  emissions  significantly 
and  reducing  the  costs  of  the  CFC 
phaseout  by  reducing  the  need  for 
expensive  retrofits. 

d.  Improved  Productivity.  The  Agency 
beheves  that  technician  certification 
and  education  will  improve  the 
productivity  of  technicians.  The 
Program  Director  for  the  CFC  recovery 
and  recycling  education  program  for 
Ferris  State  University,  a  leading 
nationd  vocational  technical  university, 
estimates  that  a  recycling  program 
similar  to  the  one  described  here  would 
dramatically  improve  workw 
proficiency.  Specifically,  the  Ferris 
State  University  program  director 
estimated  that  this  training  will: 

•  Save  3O%-50%  of  the  time  needed 
for  each  job  over  initial  jobs  by 
familiarizing  technicians  with 
appropriate  procedures  for  use  and 
maintenance  of  equipment  in  one 
structured  course; 

•  Improve  productivity  by  one  hour 
per  service  job  over  the  long  term; 

•  Improve  leak  detection  work,  by 
choosing  the  appropriate  method 


(halogen,  hahde,  etc.).  eliminating  waste 
and  saving  two  to  thrae  hours  per  job; 

•  Avoid  improper  piping/soldering 
techniques  (certified  technicians  would 
be  less  likely  to  create  hazardous 
conditions  resulting  in  a  loss  of 
refrigerant  and  saving  the  time  required 
to  remedy  the  problem); 

•  Preserve  HVAC/R  and  recovery/ 
recycling  operating  capacity  by  training 
technicians  in  the  proper  procedures  for 
avoiding  mixing  refrigerants  (in  a 
typical  system  containing  three  pounds 
of  refrigerant,  mixing  would  result  in 
one  hour  of  lost  labor,  refrigerant  loss, 
and  costs  of  distillation  and/or 
destruction  of  a  trial  mixture  e$3.00/lb 
(current  estimated  price,  leading  to  costs 
of  at  least  $70-$80  each  time 
refrigerants  were  erroneously  mixed); 
and 

•  Preserve  equipment  by  training  in 
proper  oil  application  (using 
inappropriate  oils  would  require  that 
technicians  flush  out  the  system, 
requiring  8  to  10  hours  of  work  and 
costing  $460  to  $560). 

These  estimates  are  based  on  the 
observation  that  technicians  working  on 
equipment  in  the  most  populous  sectors 
(residential  and  household  refrigeration) 
today  are  often  not  familiar  with  the 
procedures  and  practices  required  for 
ef&ctive  recovery  and  recycling  even 
within  their  own  sector  of  the  industry. 

Proper  technician  education  in 
recycling  and  recovery  has  a  number  of 
private  benefits  for  technicians, 
contractors  and  equipment  owners.  It 
encourages  the  conservation  of 
refrigerant,  a  valuable  and  increasingly 
scarce  material,  and  it  also  helps  'o 
protect  the  air  conditioning  and 
refrigeration  equipment  by  reducing 
improper  servicing  techniques  and 
refrigerant  contamination. 
Contaminated  refrigerant  can  cause 
equipment  feilure  or  greatly  reduce  the 
equipment  lifetime,  incurring  costs  for 
needless  repairs.  Training  in  the  safe 
handling  of  refrigerant  may  reduce  on- 
the-job  injuries. 

3.  Program  Elements 

a.  A  Mandatory  Program.  In 
consideration  of  the  need  for  elective 
refrigerant  recycling  programs.  EPA  is 
today  estabUshing  a  mandatory 
certification  program.  All  technicians 
must  pass  an  exam  administered  by  an 
approved  EPA  testing  organization. 
Although  training  programs  are 
beneficial,  participation  in  a  training 
program  is  not  required  by  today's  rule. 
All  technicians  must  be  certified  within 
18  months  of  the  publication  of  this 
rule.  EPA  believes  that  this  is  an 
important  component  of  the  recycling 
and  recovery  program  buttressed  by 


receipt  of  over  18.000  letters  expressing 
sypport  for  mandatory  technician 
certification. 

Many  commenters  supported  a 
certification  program  required  by  EPA, 
but  administered  by  the  private  sector. 
Commenters  stated  that  \his  type  of 
program  would  ensure  compliance  with 
the  Cl&an  Air  Act's  goals  of  minimizing 
stratospheric  ozone  depletion  in  a  cost- 
effective,  market-based  fashion.  The 
mandatory  technician  certification 
program  could  be  managed  by  industry 
along  the  Unes  of  the  voluntary  program 
proposed.  The  Agency  agrees  and  is 
therefore  today  establishing  a  testing 
program  approved  by  EPA  and 
administered  by  the  private  sector.  All 
training  programs  will  be  operated  by 
the  private  sector  responding  to  the 
needs  of  the  technicians.  The  Agency 
believes  that  this  will  create  price- 
competitive  training  programs.  EPA  is 
concerned  that  costs  to  technicians  be 
minimized  and  believes  that  price 
competition  will  lower  costs  in  an 
economically  efficient  manner.  It  is  the 
Agency's  intention  to  publish  the 
certification  costs  for  training  programs 
and  certifying  organizations  and  to 
make  this  information  available  from 
the  Agency's  Stratospheric  Ozone 
Protection  Hotline. 

b.  A  National  Program.  Some 
commenters  proposed  approving  as 
certifying  programs  only  those 
organizations  that  meet  national 
certification  standards  and  have  the 
proper  infrastructure  in  place  to 
administer  testing.  EPA  believes  that 
national  organizations  have  an 
advantage  in  reaching  a  greater  number 
of  technicians  in  a  reasonable  amount  of 
time.  However,  the  Agency  is  concerned 
about  limiting  the  competitive  ability  of 
many  smaller  creditable  organizations 
that  possess  the  ability  to  provide 
testing.  Again,  it  is  the  intention  of  the 
Agency  only  to  approve  the  testing 
program,  not  the  training  program. 
Many  commenters  who  favored 
mandatory  technician  certification 

f)rovided  examples  of  existing  state  and 
ocal  regulations.  The  South  Coast  Air 
Quality  Management  District  and  the 
State  of  Wisconsin's  mandatory 
certification  programs  were  offered  as 
examples.  A  few  commenters  believed 
that  these  types  of  localized  programs 
are  sufficient.  Others  theorized  Oiat 
without  a  federal  program,  differences 
between  the  requirements  of  various 
municipalities  will  lead  to  a  great  deal 
of  confusion  in  the  industry.  A  few 
commenters  stated  that  creating  one 
standardized  certification  test  with 
national  acceptance  would  eliminate 
issues  concerning  reciprocity  between 
state  licensing  programs  and  portability 
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of  certification.  EPA  applauds  the  efforts 
of  state  and  local  governments.  The 
Agency  believes  creating  a  national 
program  will  decrease  the  need  for  a 
myriad  of  differing  regulations. 
}Iowever,  this  regulation  does  not 
preempt  state  and  local  authority  in  any 
way. 

Technician  training  and  certification 
can  be  integrated  into  an  extensive 
industry  training  infrastructure.  The 
Air-Conditioning  &  Refirigeration 
Institute  (ARI)  estimates  that  there  are 
approximately  1,200  training  programs 
for  air  conditioning  and  refrigeration 
technicians  in  the  U.S.  A  large  number 
of  these  programs  have  begun  to  train 
their  students  in  proper  methods  for 
refrigeration  conservation,  including 
recovery  and  recycling,  and  ARI  itself 
has  incorporated  a  unit  on 
environmental  safety  principles  into  its 
curriculum  guide  for  HVAC/R 
instructors. 

Many  national  educational  and  trade 
organizations  such  as  Refirigeration 
Service  Engineers  Society,  and  Air 
Conditioning  Contractors  of  America 
have  developed  training  and  testing 
programs  specifically  intended  to  help 
technicians  comply  with  the  July  1, 
1992  prohibition  on  venting.  Many  of 
these  programs,  which  have  already 
begun,  can  easily  be  modified  to  meet 
the  needs  of  a  mandatory  program. 

c.  Personnel  To  Be  Certified.  Many 
commenters  supported  certification  for 
all  individuals  who  perform 
installation,  service,  maintenance,  or 
repair  functions  that  might  reasonably 
be  expected  to  release  CFCs  or  HCFCs 
to  the  atmosphere.  EPA  believes  that  to 
reduce  emissions  to  the  "lowest 
achievable  level"  technician 
certification  for  individuals  performing 
the  functions  noted  above,  is  essential. 

Some  commenters  suggested  that  all 
persons  coming  into  contact  with  or 
handling  CFC  refrigerants  should  be 
certified.  Such  a  requirement  would 
encompass  not  only  those  who  ser\'ice 
equipment  but  those  who  charge 
equipment  during  manufactiire,  transfer 
refiigerant  from  large  to  small 
containers  for  sale  (e.g.  wholesaler 
employees),  and  transfer  refrigerant 
h'om  small  to  large  containers  for 
shipment  to  reclaimers.  However,  five 
commenters  expressed  their  strong 
opposition  to  the  mandatory 
certification  of  factory,  delivery, 
wholesale,  or  reclaimer  personnel 
because  sufficient  incentives  already 
exist  to  minimize  venting  in  these 
sectors. 

EPA  is  not  requiring  certification  of 
these  individuals  because  these  transfer 
processes  tend  to  be  simpler  than 
recovery  from  air  conditioning  and 


refrigeration  equipment,  and  for  the  last 
two  groups  in  particular,  EPA  agrees 
that  there  is  a  clear  financial  incentive 
to  avoid  venting.  Nonetheless,  EPA 
strongly  encourages  appropriate  training 
of  all  individuals  whose  job 
responsibilities  have  any  impact  on  the 
release  of  refrigerant  to  the  atmosphere 
and  who  work  in  situations  where 
technicians  may  reduce  labor  costs  by 
venting  rather  than  recovering. 

EPA  is  requiring  certification  of  all 
individuals  who  service  air 
conditioning  and  refrigeration 
equipment  besides  MVACs.  This  group 
includes  installers,  contractor 
employees,  in-bouse  service  personnel, 
and  anyone  else  who  performs 
installation,  maintenance,  or  repair  that 
might  reasonably  have  the  opportunity 
to  release  CFCs  or  HCFCs  into  the 
atmosphere.  In  addition,  individuals 
disposing  of  equipment  other  than  small 
appliances  and  MVACs  must  be 
certified.  EPA  believes  technicians 
working  in  these  sectors  have  the 
greatest  opportunity  to  release  CFCs  and 
HCFCs  to  the  atmosphere. 

Technicians  servicing  MVAC-like 
appliances,  as  defined  in  §  82.152(1)  of 
the  regulations,  including  agriculture 
and  construction  vehicles,  are  already 
required  to  become  certified  by  an  EPA- 
approved  certification  program.  EPA 
recognizes  that  there  are  similarities 
between  MVACs  and  MVAC-like 
appliances,  including  the  use  of  an 
open-drive  compressor  and  the  amount 
of  refrigerant  the  systems  require.  EPA 
believes  that  the  training  and 
certification  provided  by  section  609 
technician  certification  programs  will 
more  readily  address  issues  concerning 
service  practices  used  for  servicing 
MVAC-like  appliances.  Therefore, 
technicians  servicing  MVAC-like 
appliances  may  choose  to  become 
certified  by  an  EPA-approved  section 
609  technician  certification  program 
instuad  of  by  a  section  608  technician 
certification  program,  and  will  then  be 
considered  certified  according  to  the 
requirements  of  today's  final  rule.  The 
Agency  wishes  to  clarify  that  while 
technicians  servicing  MVAC-like 
appliances  may  choose  a  section  609 
technician  certification  program,  the 
effective  date  for  certification  and  all 
other  requirements  for  these  technicians 
are  those  promulgated  today  under 
section  608. 

Technicians  must  be  certified  by 
November  14, 1994.  Unless  the  law, 
EPA  regulations,  or  recycling 
technology  changes  significantly,  there 
is  no  need  to  recertify.  EPA  will 
formally  notify  all  testing  organizations 
and  trade  groups  of  the  need  to  recertify 


through  letters  or  Federal  Register 
announcements. 

Nine  commenters  urged  EPA  to 
include  a  phase-in  period  to  allow  time 
for  adequate  training  and  certification. 
The  length  of  time  varied  from  12 
months  to  5  years.  Commenters  agreed 
that  the  deadline  for  technician 
certification  should  be  long  enough  for 
EPA  to  approve  multiple  certifying 
programs  and  for  technicians  to  have 
ample  time  to  become  properly  trained 
and  certified.  Based  on  the  time 
required  for  section  609  technician 
training  and  certification  programs  to 
apply  and  receive  approval  by  the 
Agency,  and  to  establish  training 
classes,  the  Agency  has  concluded  that 
an  effective  date  of  18  months  from  the 
date  of  publication  is  reasonable.  This 
will  enable  many  private  organizations 
adequate  time  to  develop  administrative 
testing  procedures  and  to  receive  EPA 
approval  in  accordance  with  today's 
rule. 

d.  Types  of  certification.  EPA 
proposed  creating  four  separate 
technician  certification  categories.  The 
equipment  covered  by  section  608 
varies  widely  in  form,  size,  and 
purpose,  ranging  from  industrial  process 
refrigeration  systems  containing 
thousands  of  pounds  of  CFC-11  to  home 
refrigerators  containing  6  ounces  of 
CFC-12,  Recycling  and  servicing 
techniques  that  are  appropriate  to  one 
may  not  be  applicable  to  another. 
Creating  four  divisions  would  allow 
technicians  to  be  tested  on  information 
concerning  the  types  of  and  service 
practices  for  the  equipment  the 
technicians  primarily  service  and 
maintain.  Categories  were  intended  for 
technicians  servicing  and  maintaining 
the  following  types  of  equipment: 

(1)  Small  appliances, 

(2)  High-pressure  equipment  with  a 
charge  of  less  than  50  pounds, 

(3)  High-pressure  equipment  with  a 
charge  of  more  than  50  pounds,  and 

(4)  Low-pressure  equipment. 
Many  commenters  supported  having 

certification  divided  into  several 
categories.  Various  suggestions  of 
additional  categories  (such  as  one  for 
small  low-pressure  equipment)  were 
suggested  by  the  commenters.  Many 
commenters  asserted  that  fewer 
categories  were  needed.  To  simplify  the 
program,  EPA  decided  to  combine  all  of 
the  high-pressure  equipment  into  one 
category.  EPA  believes  that  issues 
affecting  all  high-pressure  equipment 
are  similar.  Furthermore,  combining  the 
high-pressure  equipment  will  minimize 
duplication  and  will  ease  the 
administrative  burden  associated  with 
the  development  of  the  test  bank. 
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Some  commenters  requested  the 
inclusion  of  a  category  which 
encompasses  those  workers  whose  jobs 
eontail  work  associated  with  each  of  the 
proposed  categories.  Technicians 
applying  for  this  type  of  certification 
would  need  to  pass  a  test  with  sections 
covering  each  of  the  sector-specific 
categories  established  by  the  Agency. 
EPA  believes  creating  a  comprehensive 
category  for  technicians  passing  exams 
in  the  three  sector-specific  areas  is 
beneficial.  This  would  ease 
administrative  burdens  for  the  certifying 
programs.  EPA  is  therefore  establishing 
a  comprehensive  category  known  as 
Universal  Certification. 

Based  on  the  proposed  voluntary 
certification  scheme,  and  the  comments 
received  by  the  Agency,  EPA  is  today 
establishing  three  different  types  of 
technician  certification,  and  one 
comprehensive  categorj-.  EP/\  has 
determined  that  three  types  of 
technician  certification  will 
accommodate  the  important  differences 
between  the  various  types  of  air 
conditioning  and  refrigeration 
equipment. 
Type  I  certification  is  intended 

Erimarily  for  technicians  servicing 
ousehold  appliances,  and  will  test  for 
knowledge  of  the  recovery  devices 
unique  to  this  sector,  including  system- 
dependent  recovery  technologies. 

Type  II  certification  is  intended  for 
technicians  servicing  high-pressure 
equipment,  such  as  unitary  house  air 
conditioners,  and  will  include  questions 
on  the  vacuum  that  must  be  drawn  on 
this  equipment  and  on  technical  points 
such  as  the  proper  valving  for  liquid 
and  vapor  recovery.  In  addition.  Type  II 
certification  will  encompass  issues  that 
are  important  for  larger  high-pressure 
equipment.  These  issues  will  include 
recovery  using  system  receivers  and 
safety  concerns  such  as  the  proper  use 
of  refrigerant  sensors  in  equipment 
rooms. 

MVAC-like  appliances  are  high- 
pressure  equipment;  therefore, 
technicians  servicing  MVAC-like 
appliances  are  considered  Type  II 
technicians.  As  noted  earlier, 
technicians  servicing  MVAC-like 
appliances  may  choose  to  become 
certified  by  an  EPA-approved  program 
under  section  609,  and  will  be 
considered  certified  according  to  the 
requirements  of  today's  final  rule. 

Type  in  certification  will  cover  issues 
unique  to  low-pressure  equipment,  such 
as  evaporator  heating  for  leak  detection 
and  the  proper  procedures  for  deep 
evacuation. 

Because  intermediate  and  very  high- 
pressure  equipment  make  up  a  very 
small  percentage  of  air  conditioning  and 


refrigeration  equipment,  EPA  is  not 
planning  to  establish  special 
certification  requirements  for 
technicians  who  work  on  these  types  of 
equipment.  Instead,  EPA  is  integrating 
general  information  on  these  equipment 
typos  into  Type  II  and  Type  III 
certification,  as  appropriate. 

e.  Test  content.  Like  technician 
certification  under  the  section  609 
Motor  Vehicle  Air  Conditioning 
program,  EPA  proposed  that  technician 
certification  under  section  608  should 
test  technicians  on  their  understanding 
of  the  legal  and  environmental  reasons 
for  recycling  and  on  the  techniques  for 
minimizing  refrigerant  emissions  during 
the  recycling  process.  Commenters 
suggested  that  a  national  standardized 
test  include  at  least  the  following 
subjects:  The  importance  of 
stratospheric  ozone,  the  theory  of  ozone 
loss,  basic  air-conditioning  and 
refrigeration  operation,  and  good  service 
practices  such  as  leak  detection, 
regulatory  requirements  and  safety.  EPA 
is  requiring  that  these  subjects  be 
covered  by  the  certification  test.  The 
Agency  believes  that  this  will  ensure 
knowledge  about  the  environmental 
impact  of  CFC  emissions,  new 
regulations,  and  new  equipment 
procedures,  and  will  facilitate 
compliance  with  the  law.  These  issues 
are  incorporated  in  the  set  of  test 
categories  described  in  appendix  D. 

Eight  commenters  recommended  that 
the  certification  tests  include  both  a 
hands-on  section  and  a  written  multiple 
choice  section.  Although  a  hands-on  test 
might  better  ensure  competency,  EPA 
believes  requiring  a  hands-on  section 
would  place  an  undue  burden  on  both 
the  certifying  programs  and  the 
technicians.  A  program  including 
hands-on  testing  would  be  more  time- 
consuming  and  would  create  an 
additional  cost  for  the  technicians. 

For  all  three  types  of  sector-specific 
certification  and  comprehensive 
certification,  today's  rule  requires  a  core 
of  knowledge  about  environmental 
impacts  of  CFCs  and  HCFCs  and  about 
legal  requirements  regarding  their  use 
and  disposal,  including  these 
regulations.  In  addition,  each  type  of 
certification  will  require  demonstrated 
knowledge  of  the  recycling  and  recovery 
techniques  appropriate  to  the 
equipment  encompassed  by  that  type  of 
certification.  General  safety  guidelines 
regarding  the  handling  of  refrigerants 
and  pressurized  cylinders  will  also  be 
tested. 

EPA  also  is  requiring  technician 
certification  tests  to  cover  safety  issues 
and  other  federal  regulations  of  which 
individuals  performing  refrigerant 
recycling  and  recovery  should  be  aware. 


Safety  issues  include  proper  methods 
for  filling  and  handling  pressurized 
cylinders  (which  can  explode  if 
overfilled)  and,  for  large  equipment  in 
closed  spaces,  appropriate  measures  for 
avoiding  excessive  exposure  to 
refrigerant  (which,  in  extreme  cases,  can 
lead  to  oxygen  deprivation).  The 
Department  of  Transportation  has 
promulgated  regulations  in  49  CFR  part 
173  (primarily  based  on  safety  concerns) 
covering  the  transport  of  pressurized 
cylinders. 

f.  Test  bank.  EPA  will  provide  a  bank 
of  test  questions  to  cover  these  areas. 
Industry  groups,  including  the 
Refrigeration  Service  Engineers  Society, 
Mechanical  Service  Contractors  of 
America,  United  Association  of 
Plumbers  and  Pipefitters,  and  Air 
Conditioning  Contractors  of  America 
have  been  working  together  and  with 
EPA  to  develop  a  set  of  questions  that 
they  have  stated  could  serve  as  the  core 
for  a  central  test  bank.  Other  groups  that 
have  expressed  an  interest  in  becoming 
approved  certifying  programs  have 
indicated  that  they  would  be  willing  to 
help  develop  and  administer  such 
questions.  BPA  will  develop  its 
questions  &x)m  this  bank.  The  Agency 
will  meet  with  members  of  trade  groups 
to  develop  additional  questions. 
Additional  organizations  may  meet  with 
EPA  at  that  time  to  submit  questions. 
This  group  will  meet  every  six  months. 
To  ensure  accuracy  and  fairness,  test 
questions  will  be  validated  by  EPA 
before  any  programs  are  approved  to 
administer  the  certification  test. 
Questions  will  be  updated  on  a  semi- 
annual basis,  with  those  judged  invalid 
or  obsolete  removed  from  the  test  bank. 
EPA  will  make  the  questions  available 
to  organizations  that  have  been  certified 
by  the  Agency. 

The  primary  advantage  of  a  single 
bank  of  test  questions  is  that  such  a 
bank  reduces  the  costs  of  developing  a 
program,  minimizes  the  review  process, 
and  will  ensure  consistency  across 
certification  programs.  In  addition, 
organizations  interested  in  becoming 
certifying  programs  will  be  able  to  pool 
their  efforts  and  will  not  have  to 
develop  (frequently  identical)  questions 
independently.  A  bank  of  test  questions 
will  ensure  a  imiform  certification 
standard  for  all  technicians. 

EPA  will  conduct  periodic  reviews  of 
test  subject  material  and  update  the 
bank  of  test  questions  based  upon 
analyses  of  their  validity  and  the  latest 
technological  and  legal  developments  in 
appliance  maintenance,  service,  repair 
and  disposal.  EPA  will  then  provide 
updated  questions  for  use  by  approved 
technician  certifying  programs. 
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The  passing  scare  for  Type  I 
certification  tests  using  the  mail-in 
format,  is  84  percent.  The  Agency  based 
this  requirement  on  the  scoies  used  for 
the  mml-in  tests  provided  by  section 
609  certifying  programs.  This  score  is 
identical  to  the  score  used  by  the  Mobile 
Air  Cooditiontng  Society.  The  passing 
score  for  the  closed-book  certification 
test  is  70  pwcent.  Again,  EPA  based  this 
reqmrement  on  the  MVACs  certification 
tests  that  use  a  similar  format. 

g.  Test  conditions.  Commenters 
argued  both  for  and  against  closed-book 
testing.  Oae  commenter  suggested  that 
an  open-book  test  could  facilitate 
learning  of  information  that  can  be 
applied  in  the  workplace.  Two 
commenters  stated  that  a  more  stringent, 
closed-bo<^  approach  was  justified  due 
to  the  variety  of  equipment  covered  by 
section  608.  While  EPA  agrees  that 
open-book  testing  facilitates  learning, 
the  Agency  recognizes  that  reviewing 
information  for  a  closed-book  test  also 
facilitates  the  learning  process. 
Furthermore,  closed -book  testing  can 
better  ensure  the  retention  of 
information  by  the  technicians. 
Accurate  information  retention  ensures 
that  the  technicians  have  a  basic 
understanding  about  the  essential 
components  of  the  recovery  and 
recycling  program.  Moreover,  the 
Agency  does  not  believe  that  the 
questions  on  the  certification  tests 
should  be  so  complicated  or  difficult 
that  technicians  are  forced  to  refer 
constantly  to  their  training  materials. 
Technicians  will  be  able  to  access  more 
detailed  information  from  equipment 
manuals  during  service  procedures.  EPA 
is  therefore  requiring  closed-book 
testing  for  Type  II.  Type  III  and 
Universal  technicians.  EPA  believes  that 
this  also  will  decrease  the  burden  for  ^^ 
the  certifying  programs.  If  EPA  were  to 
allow  open-book  testing,  the  proctors 
would  be  required  to  check  all  materials 
used  by  the  technicians  in  order  to 
ensure  that  technicians  were  not  using 
answer  keys,  or  sample  questions 
directly  mimicking  the  certification  test. 
This  would  require  the  proctors  to  be 
familiar  with  a  variety  of  acceptable  and 
xmacceptable  materials  provided  by 
various  training  organizations, 
increasing  the  training  requirements  for 
the  proctoring.  Alternatively,  the 
certifying  program  would  need  to 
supply  technicians  with  EPA-approved 
materials,  which  would  increase  the 
technicians'  costs  and  prolong  the 
approval  process  for  certifying 
programs,  leading  to  technician 
certification  delays. 

Commenters  supported  both 
proctored  and  unproctored  certification 
tests.  Three  commenters  stated 


proctoring  was  tmnecessary.  Sevan 
commenters  favored  a  proctored  exam. 
The  Air  Conditioning  Contractors  of 
America  strongly  advocated  proctors  to 
ensure  the  integrity  of  the  test.  EPA 
agrees  that  proctoring  will  protect  the 
test's  integrity  and  decrease 
opportunities  for  cheating.  Therefore, 
the  Agency  is  requiring  proctored  tests 
for  Type  n.  Type  HI  and  Universal 
technicians. 

The  Association  of  Home  Appliance 
Manufacturers,  the  Air-Conditioning  ft 
Refrigeration  Institute,  and  several  other 
comments  supported  an  open-book, 
unproctored  exam  for  technicians 
primarily  servicing  and  maintaining 
small  appliances.  One  commenter 
remarked  that  since  these  technicians 
are  handling  very  small  charge  sizes, 
this  less  stringent  approach  is  justified. 
Other  comments  stated  that  since 
technicians  servicing  and  maintaining 
small  appliances  are  of^en  employed  by 
small,  decentralized  businesses, 
bringing  these  technicians  together,  in 
order  to  participate  in  a  proctored  test, 
would  not  be  cost-effiective.  Typically 
these  appliances  use  sealed  refrigerant 
systems.  The  Agency  realizes  that 
technicians  servicing  small  appliances 
are  less  frequently  required  to  make 
repairs  that  involve  entering  the  sealed 
system,  which  could  potentially  lead  to 
the  release  of  refrigerant.  Additionally, 
the  Agency  is  aware  that  often  small 
appliances  contain  only  a  fiew  ounces  of 
refrigerant,  unlike  industrial  process 
refrigeration  systems,  which  may 
contain  thousands  of  pounds  of 
refrigerant.  While  the  Agency  believes  a 
closed-book,  proctored  exam  would 
provide  a  better  means  for  testing  the 
technidans's  knowledge,  EPA  did  not 
want  to  place  an  unwarranted  burden 
on  these  technicians.  Therefore,  the 
Agency  is  not  requiring  closed-book, 
proctored  testing  for  Type  I  technicians. 
EPA  believes  a  mail-in  program,  similar 
to  those  used  for  MVAC  technician 
certification  will  provide  a  sufficient 
educational  vehicle  for  technicians  who 
seldom  come  in  contact  with  refrigerant. 

h.  Proof  of  certification.  Certifying 
programs  must  issue  a  standard  wallet- 
sized  identification  card  no  later  than  30 
days  from  the  date  of  the  test.  Type  I 
certifying  programs  using  mail-in 
formats  must  issue  cards  to  certified 
technicians  no  later  than  30  days  from 
the  date  the  certifying  program  receives 
the  completed  test  and  any  required 
documentation.  Certifying  programs 
may  mail  or  hand  deliver  the  cards. 

Each  waHet-sizad  identification  card 
must  include,  at  a  minimum,  the  name 
of  the  certifying  programs  including  the 
date  the  certifying  programs  received 
EPA  approval,  the  name  of  the  person 


certified,  the  type  of  certification,  a 
unique  number  for  the  certified  person 
and  the  following  text- ' 

(name  of  person]  has  been  certified  as 
(Type  1. 1>pe  II,  Type  ID  and/or 
Universal — as  appropriate]  technician  as 
required  by  40  CFR  part  82,  subpart  F. 

EPA  believes  the  use  of  standardized 
language  will  decrease  administrative 
costs  and  will  aid  In  enforcement. 
Standardized  language  will  also  ease  the 
burden  on  refrigerant  wholesalers,  who 
will  verify  the  certification  of 
technicians  purchasing  any  class  I  or 
class  n  substance,  by  inspecting 
identification  cards. 

i.  Additional  requirements.  EPA  will 
periodically  Inspect  tasting  sites  to 
ensure  compliance  with  EPA 
regulations.  If  testing  center  ^ 

discrepancies  are  found,  they  must  be 
corrected  within  a  specified  time 
period.  If  discrepancies  are  not 
corrected.  EPA  may  revoke  the 
certifying  pro^«m's  approval.  The 
inspections  may  includlB,  but  would  not 
be  limited  to,  reviewing  provisions  for 
test  security,  the  availabihty  of  space 
and  facilities  to  conduct  the 
administrative  requirements  and  ensure 
the  security  of  the  tests,  the  availability 
of  adequate  testing  facilities  and  spacing 
of  the  applicants  during  testing,  and  the 
proper  prtM»dures  regarding 
accountability,  and  ensuring  that  there 
is  no  evidence  of  misconduct  on  the 
part  of  the  certifying  programs,  their 
representatives  and  proctors,  or  the 
applicants  for  CMlification. 

EPA  may  abo  require  technicians  to 
demonstrate  their  ability  to  perform 
proper  procediires  for  recovering  and/or 
recycling  refrigerant  Failure  to 
demonstrate  or  failure  to  properfy  use 
the  equipment  may  result  in  revocation 
of  the  technician's  certificate.  If  a 
technician  refuses  to  demonstrate  his 
ability  to  properly  use  approved 
equipment  or  if  a  technician  foils  to 
properly  use  approved  equipment,  the 
Agency's  likely  response  is  the  issuance 
of  an  administrative  order  pursuant  to 
section  113(a),  ordwing  the  technician 
to  demonstrate  compliance  with  the 
statute  and  the  regulations.  Failing  such 
demonstration,  EPA  would  order 
revocation  of  the  technician's  certificate. 
The  Agency  may  also  order  the 
technician  who  fails  to  properly  use 
approved  equipment  to  obtain 
additional  training.  Before  a  section 
113(a)  order  may  take  effect,  the 
technician  to  whom  it  is  issued  must  be 
given  an  opportunity  to  confer  with  the 
Administrator  or  his  or  her 
representative  concerning  the  alleged 
violation. 


IMI 
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Certifying  programs  are  encouraged  to 
make  provisions  for  non-English 
speaking  technicians  bv  providing  tests 
in  other  languages  or  allowing  the  use 
of  a  translator  when  taking  the  test. 

j.  Approval  process.  Based  on 
coramenters'  statements,  EPA 
anticipates  receiving  a  large  number  of 
applications  from  organizations  seeking 
to  become  certifying  programs. 
Therefore  the  Agency  believes  it  is 
appropriate  to  establish  priorities  for  the 
review  of  these  programs.  In  order  to 
certify  as  many  technicians  as  possible 
In  a  reasonable  amount  of  time,  EPA 
will  give  priority  to  programs  with 
national  or  broad  geographic  scope. 
Below  are  the  sidelines  EPA  will  use: 

First-  Certifying  programs  providing  at 
least  25  testing  centers  with  a  minimum 
of  one  site  in  at  least  8  different  states 
will  be  considered. 

Second:  Certifying  programs  forming 
regional  networks  with  a  minimum  of 
10  testing  centers  will  be  considered. 

Third:  Certifying  programs  providing 
tasting  centers  in  geographically 
isolated  areas  not  sufficiently  covered 
by  the  national  or  regional  programs 
will  be  considered. 

Fourth:  All  other  programs  applying 
for  EPA  approval  will  be  considered. 
Sample  application  forms  may  be 
obtained  by  contacting  the  Stratospheric 
Ozone  Hotline  at  1-600-296-1996. 

k.  Grandfathering.  Some 
organizations  have  already  begun  to 
train,  test,  and  unofficially  "certify" 
technicians  in  preparation  for 
compliance  with  these  regulations  and 
with  the  prohibition  on  venting  of  CFCs 
and  HCFCs.  Some  of  these  organizat'ons 
have  approached  EPA  to  see  whether 
their  programs  can  be  approved  and 
their  trainees  grandfathered.  EPA 
received  comments  from  participants  in 
these  programs,  some  of  which  included 
copies  of  proof  of  "certification"  or 
"certification"  numbers. 

EPA  will  grandfather  technicians 
whose  programs  seek  and  receive  EPA 
approval  as  a  certifying  program.  As 
part  of  this  process,  these  certifying 
programs  may  be  required  to  send 
supplemental  information  or  provide 
additional  testing  to  ensure  the  level  of 
the  technicians'  knowledge.  The 
certifying  programs  will  also  have  to 
issue  new  identification  cards  meeting 
the  requirements  specified  above. 

Persons  who  are  currently  technicians 
must  be  certified  by  (eighteen  months 
fitim  the  date  of  publication). 
Technicians  that  participated  in 
certification  programs  which  do  not 
become  EPA  certifying  programs  must 
either  receive  EPA-approved 
supplemental  information  from  the 
orijginal  testing  organization  or  be 


certified  by  taking  a  test  given  by  an 
EPA-approved  certification  organization 
by  (eighteen  months  from  ^e  date  of 
publication). 

/.  Restriction  on  Sales  of  Refrigerants  to 
Certified  Technicians 

1.  Description  of  Proposal  And  Final 
Requirement 

EPA  did  not  propose  a  sales 
restriction  on  refrigerant  as  its  lead 
option  because  the  Agency  had  not 
proposed  mandatory  technician 
certification  as  its  lead  option.  As  part 
of  the  discussion  on  mandatory 
certification  of  technicians,  however, 
the  Agency  suggested  that  it  could 
restrict  the  sale  of  refrigerant  to  certified 
technicians  in  order  to  encourage  full 
participation  in  training  and 
certification  programs  and  to  ensure  that 
only  qualified  individuals  handle 
refrigerant.  Based  on  comments 
supporting  a  sales  restriction,  the 
Agency  believes  restricting  sales  of 
refrigerant  to  only  certified  technicians 
is  necessary  to  ensure  that  all 
technicians  are  properly  trained  and  in 
compliance  with  this  regulation. 

In  order  to  ensure  that  only  qualified 
individuals  handle  refrigerant,  the 
Agency  is  establishing  a  sales  restriction 
on  refrigerant  until  similar  to  that 
required  under  section  609.  The  Act 
made  it  unlawful,  effective  November 
15. 1992.  for  any  person  to  sell  or 
distribute,  or  offer  for  sale  or 
distribution,  any  class  I  or  class  11 
substance  suitable  for  use  as  refrigerant 
in  a  motor  vehicle  air  conditioning 
system  and  that  is  in  a  container  with 
less  than  20  pounds  of  refrigerant  except 
to  certified  technicians.  EPA  has 
reviewed  the  success  of  this  sales 
restriction  and  believes  that  the  dangers 
associated  with  the  release  of  CFCs  and 
HCFCs  into  the  atmosphere  warrants 
extending  the  sales  restriction  to 
include  all  containers  (regardless  of 
size)  of  any  class  I  or  II  refrigerant. 
Restricting  the  sale  of  refrigerants  will 
ensure  compliance  with  the  regulations 
and  aid  in  enforcement. 

Some  transactions  involving 
refrigerant  will  be  exempt  from  this 
restriction,  because  there  is  very  little 
risk  of  refrigerant  venting  associated 
with  these  transactions.  These 
transactions  include  refrigerant  sold 
only  for  eventual  resale  to  certified 
technicians  (e.g.,  sales  from  a 
manufacturer  to  a  wholesaler)  and 
refrigerant  contained  in  pre-charged  air 
conditioning  or  refrigeration  equipment. 

The  American  Supply  Association 
(ASA)  stated  at  the  December  23. 1992 
Public  Hearing  at  EPA's  Headquarters  in 
Washington,  DC,  that  wholesalers  are 


willin,}  to  comply  with  a  reasonable 
restriction  on  sales.  ASA  further 
asserted  that  requirements  akin  to  state 
sales  tax  exemptions  could  provide  a 
reasonable  means  for  enforcing  the 
restriction  of  refrigerant  sales.  EPA 
reviewed  ASA's  comments  carefully 
and  incorporated  some  of  their 
recordkeeping  suegestions  into  this  rule. 

Under  tne  regulations  promulgated 
today,  only  technicians  certified  by  an 
approved  section  608  or  section  609 
certification  program  and  in  possession 
of  a  valid  certification  identification 
card  will  be  able  to  purchase  refrigerant 
for  use  as  of  November  14, 1994.  The 
Agency  realizes  that  clerks  and  runners, 
rather  than  trained  technicians, 
frequently  make  refrigerant  purchases. 
Since  the  nature  of  this  business  means 
that  the  certified  technician  will  not 
always  be  the  person  to  whom  the 
wholesaler  physically  transfers  the 
refrigerant,  EPA  will  allow  the 
technician  to  provide  evidence  of 
certification  to  the  wholesaler  prior  to 
the  first  sale.  The  wholesaler  may  then 
keep  a  copy  of  the  technician's 
certification  identification  card  on  file, 
much  the  same  way  as  the  wholesaler 
keeps  evidence  that  a  customer  is 
exempt  from  state  sales  tax.  A 
photocopy  of  the  identification  card 
may  remain  on  the  wholesalers' 
premises.  Large  purchasers  and 
contractors  may  provide  evidence  to  the 
wholesaler  of  individual  certifications 
for  their  group  of  employees.  Copies  of 
these  employees'  identification  cards 
may  remain  on  the  wholesalers' 
premises.  It  is  the  responsibility  of  the 
larger  purchaser  or  contractor  to  notify 
the  wholesaler  regarding  changes  in  the 
status  of  certified  employees. 
Individual  purchasers,  large 
purchasers,  or  contractors  may 
authorize  other  employees  to  purchase 
or  accept  delivery  of  refrigerant.  Under 
the  regulations,  a  list  of  authorized 
personnel  must  be  filed  with  the 
wholesaler  and  the  certified  technician 
or  contractor  is  responsible  for  updating 
the  list  as  necessary.  The  wholesaler  is 
restricted  to  selling  refrigerants  only  to 
the  accounts  with  evidence  of 
certification  on  file  with  the  wholesaler 
prior  to  the  sale  or  to  technicians  with 
valid  section  608  or  section  609 
certification  identification  cards. 

2.  Response  to  Major  Comments 

Over  twelve  thousand  commenters 
requested  that  the  sale  of  refrigerant  be 
limited  to  certified  technicians  or 
organizations  employing  certified 
technicians.  Forty-three  commenters 
additionally  stated  that  limiting  the  sale 
of  refrigerants  to  certified  technicians 
provides  a  practical  method  for  keeping 
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refrigerant  out  of  the  hands  of 
irresponsible  operators.  Thirty-three 
commanters  added  that  a  sales 
limitation  will  secure  compliaoce  with 
the  regulations  and  aid  in  enforcement 
Two  hundred  and  eishty-five 
commenters  declared  thiat  a  sales 
restriction  would  reduce  easy  access  to 
refrigerant  by  untrained  or  undertrained 
individuals. 

Thirteen  commenters  opposed 
restricting  refrigerant  sales  to  certified 
technicians.  One  commenter  remarked 
that  a  sales  restriction  does  not  ensure 
compliance.  Another  commenter  stated 
that  sufficient  safeguards  existed  in  the 
proposal  to  prevent  the  sale  of 
refrigerants  to  unauthorized  persons. 

The  lead  option  in  the  proposed  rule 
was  based  on  voluntary  certification, 
and  EPA  did  not  believe  it  was 
appropriate  to  propose  limiting  sales  to 
persons  who  participated  in  a  voluntary 
program.  EPA  is  today  requiring  the 
certification  of  all  technicians,  therefore 
it  is  possible  and  practical  for  the 
Agency  to  require  a  more  stringent 
approach.  A  sales  restriction  will  limit 
the  refrigerant  sales  only  to  qualified 
technicians.  The  Agency  believes  that 
unrestricted  sales  will  enable  untrained 
or  underlrained  technicians  to  obtain 
access  to  refrigerants  that  are  likely  to  be 
used  improperly  in  connection  with 
servicing  activities  that  will  result  in  the 
venting  of  refrigerants. 

Two  commenters  suggested  that  a 
sales  restriction  will  lead  to  higher 
service  prices  and  the  creation  of  a  black 
market  for  CFC  refrigerants.  EPA 
believes  a  sales  restriction  will  not  lead 
to  an  increase  in  service  prices  or  the 
development  of  a  black  market  because 
the  cost  of  certification  will  not  be 
burdensome.  EPA  anticipates  the  cost  of 
certification  to  be  slightly  higher  than 
the  cost  for  certification  under  section 
609,  and  will  require  slightly  longer 
training  sessions.  Fees  for  section  609 
technician  training  and  certification 
vary,  but  are  in  the  range  of  twelve  to 
twenty  dollars,  and  usually  re<^uire 
approximately  three  hours.  The  Agency 
believes  adequate  training  and  section 
608  certification  will  require  four  to 
eight  hours  with  fees  ranging  between 
thirty  and  seventy-five  dollars.  The 
Agency  believes  it  will  be  far  more 
financially  prudent  for  technicians  to 
become  certified  in  accordance  with  the 
requirements  promulgated  under 
section  608,  than  to  participate  in  any 
black  market  for  refrigerants. 

Several  commenters  stated  that 
wholesalers  should  be  required  to 
register  refrigerant  sales  by  certification 
number  to  enable  authorities  to  track 
refrigerant  use.  By  recording  refrigerant 
sales,  groups  who  purchase  large 


quantities  of  refrigerant  could  be  easily 
identified  and  monitored.  However: 
while  this  could  aid  enforcement 
authorities,  EPA  considers  this 
recordkeeping  and  monitoring  a  sizable 
burden  on  the  wholesalers.  In  addition, 
the  Agency  does  not  believe  it  is 
necessary  or  desirable  to  track  the 
amount  of  refrigerant  purchased  by 
individual  entities  because  today's  rule 
does  not  establish  quantity  restrictions 
on  refrigerant  purchases.  Moreover,  this 
burden  could  lead  to  an  increase  in 
overhead  costs  which  would  be  passed 
on  to  the  technician. 

Several  commenters  argued  for  the 
transfer  of  refrigerant  to  uncertified 
delivery  personnel.  Three  commenters 
stated  that  drivers  or  delivery  personnel 
should  not  have  to  provide  proof  of 
certification  if  they  are  merely 
transporting  the  refrigerant  for  a 
certified  technician  who  will  actually 
perform  the  service.  Two  commenters 
wrote  that  often  the  purchasing 
activities  are  separate  frtim  the  servicing 
activities.  One  commenter  declared  that 
requiring  the  certified  technician  to  be 
present  at  the  time  of  purchase  would 
be  a  logistical  nightmare.  The  Agency 
understands  that  often  the  certified 
technician  will  not  actually  be  present 
at  the  time  the  refrigerant  is  physically 
transferred.  The  Agency  will  allow  the 
transfer  of  refrigerant  to  delivery 
personnel  according  to  the  guidelines 
detailed  above. 

Nine  commenters  requested  that 
refrigerant  purchasers  be  required  to 
present  proof  of  equipment  certification 
before  the  sale.  EPA  views  this 
requirement  as  uiuiec-essary  due  to  the 
requirements  concerning  the  proof  of 
technician  certification.  Wholesalers 
can  easily  conduct  visual  checks  of 
technicians'  certification  cards,  and  the 
use  of  standardized  language  will  make 
these  cards  easily  identifiable. 

/.  Certification  by  Owners  of  Recycling 
or  Recovery  Equipment 

1.  Description  of  Proposal  and  Final 
Rule 

EPA  proposed  and  is  today  requiring 
owners  of  recycling  or  recovery 
equipment,  including  contractors  and 
other  business  entities  responsible  for 
air-conditioning  and  refrigeration 
equipment  servicing  (such  as  building 
owners  with  in-house  service 
personnel),  to  submit  a  signed  statement 
to  the  appropriate  EPA  Regional  office 
by  [Insert  date  90  days  after  publication 
of  the  final  rule],  stating  that  they 
possess  sufficient  certified  recovery  and 
recycling  equipment,  or  equipment 
grandfathered  under  today's  rule,  to 
perform  on-site  recycling  or  recovery. 


EPA  believes  this  requirement  is  an 

important  element  of  an  effective 
recovery  and  recyclixig  program. 
Equipment  certification  demcmstrates 
the  availaUUty  of  appropriate 
equipment  for  use  by  certified 
technicians. 

In  addition  to  the  name  and  address 
of  the  contractor,  the  statement  must 
include  the  name  of  the  manufacturer, 
date  the  equipment  was  manufactured, 
date  of  purchase,  and  if  applicable,  the 
model  number  and  the  serial  number  of 
the  equipment.  If  the  contractor  repairs 
appliances  besides  small  appliances,  the 
form  must  indicate  that  at  least  one  of 
the  pieces  of  equipment  listed  in  the 
statement  is  self-contained  equipment 
The  statement  must  also  include  the 
nimiber  of  service  trucks  (or  other 
vehicles)  used  to  transport  technicians 
and  equipment  between  the 
establishment  and  job  sites  in  the  field. 
{EPA  received  comments  supporting  the 
inclusion  of  both  of  these  information 
requirements  in  the  certification 
statement.)  Sample  forms  may  be 
obtained  by  contacting  the  Stratospheric 
Ozone  Hotline  at  1-600-296-1996. 

In  addition  to  the  self-certification 
outlined  above,  EPA  proposed  several 
options  for  administering  equipment 
owner  certification.  One  option  was 
direct  certification  by  EPA,  which 
required  the  equipment  owner  to  submit 
substantiating  documentation  of 
equipment  certification.  EPA  would 
then  mail  a  certificate  to  the  equipment 
owner.  While  this  option  could  result  in 
somewhat  greater  assurance  of 
compliance  with  the  regulations,  the 
Agency  is  not  requiring  this  option 
because  it  would  be  impractical  given 
the  large  number  of  equipment  owners 
and  other  business  entities  that  would 
need  to  be  reviewed  and  sent 
certificates.  (Estimates  of  the  niunber  of 
contractors  in  the  U.S.  range  from 
22,000  to  45,000.)  Another  similar 
option  was  to  require  the  equipment 
owner  to  submit  such  documentation  to 
approved  third-party  certifying 
programs;  however,  EPA  is  not  aware  of 
any  potentially  interested  organizations. 
EPA  recognizes  that  third-party 
certification  may  be  a  more  reliable 
method  for  ensuring  equipment  owner 
compliance  with  these  regulations,  and 
the  Agency  may  consider  replacing  the 
self-certification  program  with  third- 
party  certification  at  a  later  date. 

2.  Response  to  Major  Comments 

Twenty-eight  commenters  supported 
owner  self-certification  as  a  way  to 
maximize  compliance  without  imposing 
undue  cost  and  paperwork  burdens  on 
the  owners. 


JMI 
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TWo  commentere  opposing  self- 
certification  remarked  how  the  lack  of  a 
requirement  in  the  proposal  for 
teduidan  certification  would  negate 
the  need  for  owner  certification. 
Without  technician  certification,  there  is 
less  assurance  that  a  recovery /recycling 
machine  will  be  used  properly, 
regardless  of  whether  or  not  the 
equipment  was  certified  by  the  owner. 
However,  through  this  rulemaking,  EPA 
is  today  requiring  the  certification  of  all 
technidans. 

One  commenter  suggested  that 
equipment  certification  should  be 
required  within  180  days  instead  of  90 
days,  because  provisions  permitting  the 
grandfathering  of  equipment  will  no 
longer  be  in  effed.  However,  the 
grandfathering  provision  does  not  affed 
the  self-certification  of  equipment  by 
owners.  Owners  must  certify  all 
equipment,  including  grandfathered 
equipment.  Therefore,  the  Agency  does 
not  believe  extending  the  deadline 
would  benefit  equipment  owners. 

One  commenter  asked  EPA  to  include 
the  phrase  "if  applicable"  when 
requesting  the  model  and  serial 
numbers  of  equipment.  Additionally, 
the  commenter  asked  that  the  phrase  "or 
the  last  substantial  revision"  follow  the 
request  for  the  date  of  manufadure.  EPA 
recognizes  that  some  equipment  may 
not  have  a  model  or  serial  number; 
therefore  the  phrase  "if  applicable"  has 
been  added.  However,  the  Agency  does 
not  believe  it  is  necessary  to  add  "the 
lest  substantial  revision"  to  this 
requirement.  The  Agency  is  interested 
in  the  date  of  manufadure  to  ensure  that 
equipment  either  meets  the  required 
standards  or  is  eligible  to  be 
grandfathered,  which  is  based  on  the 
date  of  manufadure. 

K.  Certification  of  Reclaimers 

1.  Description  of  Proposed  and  Final 
Requirement 

.  In  order  to  ensure  the  quality  of 
reclaimed  refrigerant  on  the  market, 
EPA  proposed  and  is  today  requiring  the 
certification  of  reclaimers.  Consistent 
with  the  proposed  rule,  reclaimer 
certification  will  involve  sending  a 
signed  statement  from  the  redaimer 
stating  that  it:  (1)  Returns  refrigerant  to 
at  least  the  ARI  Standard  700,  (2) 
verifies  this  purity  using  the  methods 
set  forth  in  ARI  Standard  700,  and  (3) 
disposes  of  wastes  from  the  reclamation 
process  in  accordance  with  applicable 
laws  and  regulations.  The  requirement 
to  dispose  of  wastes  properly  is 
important  since  the  reclamation  process 
can  generate  hazardous  wastes.  ARI 
Standard  700  is  a  purity  standard  set  by 
the  Air-Conditioning  and  Refrigeration 


Institute  to  ensure  that  refrigerant  is  free 
of  contaminants  that  can  dsniage  air 
conditioning  and  refrigeration 
equipment 

As  proposed,  the  regulation  provides 
that  radaimers  camiot  release  more  than 
1.5  percent  of  the  refrigerant  during  the 
redamation  process.  Reclaimers  on  the 
STOP  AC  Subcommittee  for  recycling 
estimated  that  releases  during  a  well- 
controlled  reclamation  process  range 
between  one  and  two  percent  of  the 
quantity.  One  reclaimer  on  the  STOPAC 
committee  measured  these  losses  and 
found  them  to  be  1.2  percent  of  the 
original  quantity.  The  Agency 
recognizes  that  fugitive  emissions  occur 
during  the  production  of  ozone- 
depleting  chemicals  and  that  the 
redaimers  should  not  be  held  to  a  mora 
stringent  requirement.  According  to 
redaimers  on  the  STOPAC  committee, 
most  releases  take  place  during  transfers 
of  refrigerant  between  shipping 
containers  and  reclamation  devices. 
Typically,  reclamation  itself  takes  place 
in  a  closed  loop;  refrigerant  is  not 
exposed  to  the  atmosphere.  Emissions 
that  occtir  during  this  process  result 
from  sampling  of  refrigerant  for 
purposes  of  analysis  and  from  purging 
of  noncondensables  (air  and  other  gases 
with  a  boiling  p>oint  lower  than  that  of 
refrigerant).  Both  types  of  releases  are 
likely  to  be  small;  typically,  samples 
consist  of  50  grams  of  refrigerant,  and 
purging  of  noncondensables  takes  place 
through  a  cold  trap  that  recondenses 
and  traps  most  of  the  refrigerant  mixed 
with  the  air.  Although  emissions  from 
reclamation  devices  have  not  been 
quantified  precisely,  two  reclaimere  on 
the  STOPAC  subcommittee  stated  that 
emissions  fall  well  under  two  percent  of 
the  quantity  of  refrigerant  that  entere  the 
reclamation  process.  Based  on  this 
information  EPA  proposed  and  is  today 
requiring  to  limit  emissions  from 
reclaiming  facilities  to  1.5  percent  of  the 
refrigerant  received  by  them.  The 
Agency  estimates  that  approximately 
one  percent  of  the  refrigerant  will  be 
released  during  transfers  of  refrigerant 
to  and  from  reclamation  devices,  and 
approximately  one  half  of  one  percent 
will  be  released  during  the  redamation 
process  itself. 

In  addition  to  the  signed  statement, 
the  reclaimer  must  submit  the  name  and 
address  of  all  reclamation  facilities  and 
a  list  of  all  equipment  it  employs  to 
analyze  the  refrigerant.  EPA  will 
periodically  publish  a  list  of  certified 
redaimere,  including  the  name  and 
address  of  all  reclamation  fadUties.  This 
list  will  be  available  through  the 
Stratospheric  Ozone  Protection  Hotline. 
Reclaimera  must  also  maintain  records 
of  the  names  and  addresses  of  persons 


sending  material  for  reclamation  and  the 
quantity  of  the  material  (combined  mass 
of  refrigerant  and  contaminants)  sent  to 
them.  On  an  annual  basis,  reclaimera  are 
required  to  keep  records  of  the  mass  of 
material  sent  to  them,  the  mass  of 
refrigerant  reclaimed,  and  the  mass  of 
waste  products.  These  records  are 
required  to  ensure  that  refrigerant 
releases  are  minimized  during  the 
reclamation  process  and  to  satisfy 
reporting  requirements  under  the 
Montreal  Protocol.  A  copy  of  these 
records  must  be  kept  at  the  redamatioo 
fadlities.  Based  on  discussions  with 
reclaimere,  EPA  believes  that  most 
reclaimere  already  keep  such  records. 
Redaimere  must  report  to  EPA  within 
45  days  after  the  end  of  the  calendar 
year  the  volume  of  refrigerant  received 
and  reclaimed,  as  well  as  names  of 
companies  or  technicians  that  supplied 
the  refrigerant. 

EPA  will  periodically  inspect 
reclaimei  facilities  to  ensure  compliance 
with  EPA  regulations.  If  discrepandes 
are  found,  they  must  be  corrected 
within  a  specified  time  period.  If 
discrepancies  are  not  corrected.  EPA 
may  suspend  or  revoke  the  reclaimer's 
certification.  The  inspedions  may 
include,  but  are  not  limited  to.  an 
examination  of  the  reclaimer's  records, 
a  review  of  equipment  employed  by  the 
reclaimer  measuring  the  levels  of 
refrigerant  released  to  the  atmosphere 
and  a  certification  that  refrigerant  is 
purified  to  the  standard  set  in  the 
regulation. 

EPA  considered  a  second  option  for 
reclamation  in  the  proposed  rule.  The 
Agency  suggested  that  EPA-approved 
parties  could  administer  redaimer 
certification  site  inspedions  and/or 
sampling  of  refrigerant.  Third-party 
certification  would  be  more  reliable 
than  self-certification.  Inspections  and 
sampling  would  provide  independent 
evidence  that  the  ARI-700  standards 
were  being  achieved  at  the  reclamation 
facility.  However,  at  the  time  the 
proposal  was  being  developed,  no 
potential  third-party  certifying  programs 
had  established  a  reclaimer  certification 
program.  ARJ  was  developing  a 
program,  but  this  program  was  not  yet 
operational.  Today  ARi's  Certification 
Program  For  Redaimed  Refrigerant  is 
operating.  A  diredory  of  all  ARI- 
certified  redaimers,  including  the 
phone  number  and  address  of  all 
reclaimer  facilities,  and  a  list  of 
refrigerants  reclaimed  at  these  fadlities 
is  published  twice  a  year.  EPA 
encourages  these  efforts,  and  believes 
that  such  efforts  provide  more  certainty 
to  the  piu-Ity  of  the  refrigerant,  and  a 
wider  acceptance  for  the  reclaimed 
refrigerant  in  the  industry.  In  the  future 


28700  Federal  Register  /  Vol.  58,  No.  92  /  Friday,  May  14,  1993  /  Rules  and  Regulations 


the  Agency  may  replace  its  reclaimer 
self-certiGcation  program  with  a 
requirement  that  reclaimers  be  certiHed 
by  an  approved  third  party. 

2.  Response  to  Major  Commenters 

One  commenter  stated  that  it  is 
unnecessary  for  EPA  to  require 
certification  of  certain  information, 
including  the  p>ercent  release  limitation 
and  compliance  with  waste  disposal 
laws.  The  commenter  believed  that  it  is 
inappropriate  to  require  individuals  to 
certify  that  they  will  obey  legal 
requirements.  EPA,  however,  views  self- 
certiHcation  as  necessary  to  ensiu«  that 
reclaimers  acknowledge  the 
requirements  of  these  regulations. 
Without  this  acknowledgement, 
reclaimers  may  be  ignorant  of  the 
method  of  reclaiming  and  may  not  take 
the  proper  precautions  and  steps  to 
ensure  purity.  The  Agency  believes  that 
requiring  the  reclaimer  to  certify 
compliance  with  the  above 
requirements  ensures  that  the  reclaimer 
is  fully  aware  of  the  regulations 
regarding  reclaimed  refrigerant,  and 
'  provides  greater  assurance  that  the 
reclaimer  will  abide  by  those 
regulations. 

Eighteen  commenters  supported  a 
requirement  for  third-party  certification 
of  reclaimers.  Several  commenters 
stated  that  the  need  to  assure  the  quality 
of  reclaimed  refrigerant  on  the  market  is 
a  strong  reason  for  having  third-party 
certification  and  sampling.  One 
commenter  declared  that  third-party 
certification  is  necessaiv  to  reduce  the 
risk  of  contaminated  remgerant  from 
entering  the  marketplace  and  causing 
potentially  costly  damage  to  air 
conditioning  equipment.  As  stated 
above,  when  the  Agency  was  developing 
the  proposal,  there  were  no  operational 
third-party  certification  programs.  EPA 
beheves  that  the  self-certification 
program  promulgated  today  provides 
adequate  assurances  of  quality  but,  as 
indicated  above,  the  Agency  may 
evaluate  the  potential  use  of  third-party 
certification  in  the  future.  Moreover,  the 
Agency  believes  that  third-party 
certification  that  is  accepted  by  the 
industry  will  lend  additional  credibility 
to  the  purity  of  the  refrigerant  and 
provides  a  "good  housekeeping  seal  of 
approval." 

One  commenter  supported  third-party 
certification  to  ensure  reclaimers' 
products  meet  ARI-700  standards.  The 
commenter  believes  there  are  financial 
incentives  to  "cheat"  with  mixed 
refiigerants  that  exceed  the  ARI-700 
allowable  limits.  The  Agency  does  not 
believe  incentives  to  "cheat"  exist.  The 
risk  of  damaging  expensive  air 
conditioning  and  refrigeration 


equipment  from  refrigerant 
contamination,  creates  a  significant 
incentive  to  ensure  reclaimers  meet 
ARI-700  standards.  EPA  reclaimer 
certification  requires  reclaimers  to 
submit  a  list  of  all  equipment  employed 
by  the  reclaimer  to  analyze  the 
refrigerant,  and  to  certify  that  the 
equipment  is  properly  used.  This 
requirement  assiues  EPA  that  reclaimers 
own  and  use  appropriate  equipment  for 
achieving  ARI-700. 
Five  commenters  supported  the 

Siroposed  recordkeeping  requirements 
or  reclaimers.  One  commenter 
remarked  that  records  should  be 
maintained  at  the  facility  available  for 
EPA  review.  The  Agency  does  require 
through  this  rulemaking  that  records 
must  be  readily  available  for  review  and 
that  a  copy  of  the  records  be  maintained 
at  the  reclamation  centers. 

One  commenter  supported  a  more 
stringent  maximum  limit  of  1  percent 
emissions  by  reclaimer  facilities. 
Reclaimers  on  the  STOPAC 
Subcommittee  for  recycling  estimated 
that  releases  during  a  well-controlled 
reclamation  process  range  between  one 
and  two  percent  of  the  quantity.  Based 
on  this  information,  as  well  as 
additional  information  provided  by 
actual  measurements  at  one  reclaimer's 
facihties,  the  Agency  is  maintaining  its 
proposed  requirement  that  reclaimers 
not  emit  more  than  1.5  percent  of  the 
refrigerant  during  the  reclamation 
process.  EPA  is  concerned  that 
requirements  which  are  too  stringent 
may  impose  unnecessary  financial 
burdens  on  the  reclaimer. 

One  commenter  stated  that  reclaimed 
refrigerant  should  be  labeled  and  sold  as 
"reclaimed"  rather  than  as  "new" 
refrigerant.  EPA  believes  that  if  the 
refrigerant  is  reclaimed  to  ARI-700 
standards,  it  is  not  necessary  to  label  the 
refrigerant  as  reclaimed.  Often  new 
refrigerant  is  mixed  with  reclaimed 
refrigerant  meeting  the  ARI-700 
standards.  After  the  phaseout  becomes 
effective,  many  of  these  refrigerants  will 
only  be  available  as  reclaimed  products. 

One  commenter  stated  that  general 
education  efforts  on  reclamation  are 
needed,  especially  related  to  issues  such 
as  awareness,  operational  and 
maintenance  options,  equipment  safety, 
and  transportation  packaging 
requirements.  EPA  agrees  that  education 
about  reclamation  is  necessary.  The 
Agency  encourages  organizations 
involved  with  reclamation  to  create  and 
distribute  informational  brochures.  The 
Agency  regularly  releases  various  fact 
sheets  and  informational  brochures 
about  topics  related  to  refrigerant  use. 
Information  on  reclamation  is  included. 
The  Agency  may  consider  creating  or 


participating  in  a  more  extensive 
informational  campaign  at  a  later  date. 
In  addition,  the  Agency  believes  that 
third-party  certification  will  serve  the 
role  of  educating  reclaimers  on  the 
necessary  requirements. 

Two  commenters  stated  that  the  final 
rule  should  provide  for  reclaimer 
decertification  in  the  case  of 
enforcement  actions  for  violations  of  the 
reclaimer  requirements.  Decertified 
reclaimers  should  be  removed  from  the 
list  of  certified  reclaimers,  with 
reinstatement  possible  after  actions  are 
undertaken  that  would  render  their 
products  acceptable  for  sale.  The 
proposal  and  today's  rule  includes  a 
provision  for  decertification.  If 
discrepancies  are  found,  reclaimers  may 
be  asked  to  correct  the  discrepancies 
within  a  specified  time  period.  Failure 
to  rectify  the  situation  may  result  in 
revocation  or  suspension  of  the 
certification  of  the  reclaimer. 

L.  Recordkeeping  Requirements 

EPA  has  established  the  following 
recordkeeping  requirements: 

1.  Equipment  Certification  Programs. 
EPA  is  requiring  equipment 

certification  programs  to  maintain 
records  of  equipment  testing  and 
performance  in  addition  to  a  list  of 
equipment  that  meets  EPA 
requirements. 

2.  Wholesalers. 

Wholesalers  are  required  to  maintain 
the  usual  business  records  of  their 
refrigerant  transactions,  including  the 
name  of  the  buyer  and  the  quantity  sold. 

3.  Reclaimers. 

As  discussed  in  section  ni.K, 
reclaimers  are  required  to  maintain 
records  of  the  names  and  addresses  of 
persons  sending  them  material  for 
reclamation  and  the  quantity  of  the 
material  (the  combined  mass  of 
refrigerant  and  contaminants)  sent  to 
them.  On  an  annual  basis,  reclaimers  are 
required  to  keep  records  of  the  mass  of 
material  sent  to  them,  the  mass  of 
refrigerant  reclaimed,  and  the  mass  of 
waste  products.  These  records  are 
required  to  ensure  that  refrigerant 
releases  are  minimized  during  the 
reclamation  process.  Based  on 
discussions  with  reclaimers,  EPA 
believes  that  most  reclaimers  already 
keep  such  records. 

4.  Recovery  and  Recycling  Equipment 
Owners. 

Section  82.162  requires  that  persons 
maintaining,  servicing,  or  repairing 
appliances  (except  for  MVACs),  and 
persons  disposing  of  appliances  (except 
small  appliances,  MVACs  and  MVAC- 
like  equipment)  must  certify  that  such 
person  has  acquired  and  is  properly 
using  certified  recovery  or  recycling 
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equipment  By  providing  the  Agency 
with  infcMination  on  equipment 
obtained  and  properly  used,  this 
certification  will  feciutate  adequate 
enforcement  of  this  regulation. 

5.  Disposers. 

Persons  disposing  of  small 
appliances,  MVACs,  and  MVAC-like 
appliances  must  maintain  copies  of 
signed  statements  obtained  in 
accordance  with  S  82.1 56(f)(ii).  Such 
statements  verify  that  the  refidgerant  has 
been  evacuated  from  the  appliance  or 
shipment  of  appliances  previously. 
Parsons  who  knowingly  provide  raise 
statements  will  be  subject  to  criminal 
penalties.  By  maintaining  these  signed 
statements,  the  disposer  is  able  to  show 
that  proper  evacuation  ocaured  at  a 
point  in  the  disposal  stream  before 
reaching  the  disposer,  thus  shielding  the 
latter  from  liability. 

6.  Technician  Certification  Programs. 
Appendix  D  of  this  rulemaking 

outlines  recordkeeping  requirements  for 
those  programs  certifying  technicians, 
which  include  but  are  not  limited  to  the 
names  and  addresses  of  all  individuals 
taking  the  tesU,  the  scores  of  all 
certification  tests  administered,  and  the 
dates  and  locations  of  all  tests 
administered. 

Certifying  programs  must  send  EPA 
an  activity  report  every  six  months.  This 
report  wiU  include  the  passZ&il  rate  and 
testing  schedules.  This  will  allow  the 
agency  to  determine  the  relative 
progress  and  success  of  these  programs. 
If  the  certifying  program  beUeves  a  test 
bank  question  needs  to  be  modified, 
information  about  that  question  should 
also  be  included. 

Approved  certifying  programs  will 
receive  a  letter  of  approval  from  EPA, 
The  Agency  is  requiring  that  each 
testing  center  display  a  copy  of  that 
letter. 

7.  Owners/Operators  of  Aii^ 
conditioning  and  Refrigeration 
Equipment. 

The  Agency  is  requiring  owners/ 
operators  to  maintain  records  of 
servicing.  The  Agency  believes  that 
records  of  the  service  calls  and  amounts 
of  refrigerant  added  to  machines  will 
assist  technicians  in  their  determination 
of  leak  rate  and  would  also  assist 
owners  of  equipment  in  the 
determination  of  the  need  for  leak 
repair.  The  Agency  believes  these 
records,  primarily  in  the  form  of  service 
invoices,  are  already  kept  by  equipment 
owners  and  therefore  this  requirement  is 
not  an  additional  burden  on  them. 
These  racwds  must  also  include 
refrigerant  purchased  and  added  to 
equipment  each  month  in  cases  where 
owners  add  their  own  refrigerant. 


M.  The  Safe  Disposal  Program 

In  the  December  10, 1992  proposal. 
EPA  proposed  requirements  for  the  safe 
disp<Mal  of  class  I  and  class  n 
sulMtancas  as  required  in  section  608 
(b)(1)  and  (b)(3).  EPA  proposed  a 
flexible  regulatory  approach  to  capture 
the  refrigerant  contained  in  equipment 
that  enters  the  waste  stream  with  the 
charge  intact  (household  refrigerators 
and  freezers.  MVACs.  room  air 
conditioners,  dehumidifiers.  water 
coolers)  to  reflect  the  diversity  of  the 
disposal  sector  across  the  country.  The 
Agency  proposed  that  the  final  link  in 
the  disposal  chain  be  responsible  for 
assuring  that  refrigerant  has  been 
removed  from  equipment,  although  the 
final  processor  could  require  that 
refrigerant  be  removed  before  they 
accept  equipment.  One-time  reporting  to 
the  Agency  by  establishments 
performing  refrigerant  removal  was 
proposed.  EPA  did  not  propoee 
mandatory  certification  of  technicians 
removing  refrigerant  from  equipment 
destined  for  disposal,  although  the 
development  of  guidance  documents  to 
assist  technicians  was  discussed.  The 
proposal  also  required  that  equipment 
used  to  recover  refrigerant  at  disposal 
must  meet  a  performance  standard. 

Many  of  the  public  comments 
received  supported  the  flexible 
regulatory  approach  taken  by  the 
Agency  in  this  section.  Specific 
.  comments  were  received  on  the 
recovery  of  CFC-11  from  foam 
insulation,  the  registration  of  entities 
performing  refrigerant  removal  and 
technician  training.  Conunenters  also 
discussed  the  performance  standard  for 
recovery  equipment,  recordkeeping  and 
labeling  of  equipment  that  luui  oeen 
properly  evacuated. 

this  section  will  address  the  ma)or 
issues  raised  by  commenters  regarding 
safe  disposal  of  equipment  containing 
class  I  and  class  n  substances. 
Comments  not  addressed  here  are 
answered  in  a  comment  res]>on8e 
document  available  in  the  public  docket 
for  this  rule. 

1.  Scope 

In  the  proposal,  the  Agency  stated 
that  the  specific  requirements  in  the  safe 
disposal  section  of  the  rule  focused  on 
equipment  that  enters  the  waste  stream 
with  the  refrigerant  charge  intact,  i.e., 
equipment  containing  class  I  and  class 
n  refrigwant  "in  bulk."  The  Agency 
stated  that  the  equipment  that  enters  the 
waste  stream  with  tne  charge  of  class  I 
or  class  D  refrigerant  intact  includes 
household  refrigerators  and  freezera, 
MVACs,  room  air  conditioners, 
dehumidifiers,  water  coolers,  and  some 


other  relatively  portable  equipment.  For 
all  other  refrigeration  and  air- 
conditioning  equipment,  the  refrigerant 
must  be  removed  before  dismantling  of 
the  equipment  in  accordance  with  the 
requirements  concerning  servicing 
discussed  earlier.  Dismantling  on-site  of 
equipment  of  this  type  is  an  accepted 
industry  practice.  Two  commentere 
supported  this  distinction  made  in  the 
proposal  while  one  commenter,  the 
Institute  of  Scrap  Metal  Recycling 
(ISRI),  maintained  that  this  distinction 
was  artificial  and  not  contemplated  by 
Congress. 

EPA  made  the  distinction  between 
equipment  that  is  dismantled  on-site 
and  equipment  that  enters  the  waste 
stream  with  the  charge  intact  because  of 
the  differences  between  the  two  types  of 
equipment  once  they  reach  the  ena  of 
their  useful  lives.  Large  equipment 
dismantled  on-site  must  have  refrigerant 
removed  as  part  of  the  dismantling 
process  because  there  is  no  other  option 
that  will  result  in  successful  recovery  of 
refrigerant.  The  equipment  is  not  moved 
off  the  site  in  one  piece  and  dismantling 
results  in  release  of  the  refrigerant.  This 
equipment  cannot  enter  the  waste 
stream  with  the  charge  intact,  while 
appliances  and  MVACs  can  and 
freouently  do  enter  the  waste  stream 
with  the  charge  intact.  By  making  the 
distinction,  EPA  did  not  intend  to 
prohibit  the  removal  of  refrigerant  from 
equipment  such  as  household 
appliances  and  MVACS  in  the  home  or 
the  place  of  operation.  The  intent  was 
that  this  equipment  could  be  evacuated 
at  any  one  of  several  stages,  either 
before  it  entered  the  waste  stream  or 
once  in  the  waste  stream.  In  general,  the 
safest  and  most  cost-effective  stage  for 
refrigerant  removal  is  an  intermediate 
processor  within  the  waste  stream; 
EPA's  flexible  regulations  are  designed 
to  allow  that  to  happen.  The  distinction 
discussed  above  is  maintained  in  * 

today's  final  rule. 

The  proposal  did  not  include 
requirements  to  recover  CFC-ll  from 
foam  insulation  used  in  buildings  or 
appliances.  With  respect  to  foam  that  is 
an  inherent  element  in  buildings,  EPA 
determined  that  such  regulations  are  not 
required  by  section  608  of  the  Act  at  this 
time.  The  Safe  Disposal  requirements 
that  appear  in  section  608(b)  of  the  Act 
are  simply  part  of  the  section  608(a) 
regulations  (the  servicing  requirements 
discussed  previously  in  this  final  rule) 
and  therefore  are  subject  to  the 
deadlines  contained  in  section  608(a). 
As  section  608(a)  requires  only  that 
regulations  concerning  appliances  and 
industrial  process  refrigeration  be 
promulgated  at  this  time,  it  does  not 
require  regulations  concerning  the 
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disposal  of  foam  insulation  that  is  an 
inAerent  element  of  buildings  (which 
are  neither  appliances  nor  industrial 
process  refrigeration).  Furthermore, 
removing  building  insulation  during  the 
process  of  demolition  is  difficult  and 
exceptionally  resoiirce  intensive.  The 
long  average  lifetime  of  buildings  and 
the  slow  release  of  the  CFCs  throughout 
the  Ufetime  of  the  insulation  results  in 
possible  retrieval  of  only  residual 
amounts  of  CFC.  The  Agency  is  not 
aware  of  any  existing  or  developmental 
technology  to  remove  CFCs  from 
building  insulation  even  if  the 
insulation  could  effectively  be  removed. 
Only  three  commenters  specifically 
addressed  recovery  of  CFC-1 1  from 
building  insulation  and  all  three  agreed 
with  EPA's  determination. 

With  respect  to  foam  insulation  used 
in  appliances,  which  is  covered  by 
section  608(a),  the  Agency  received 
several  comments  that  concurred  with 
the  statement  in  the  proposal  that  it  was 
prematiue  to  require  recovery  of  CFC- 
11  at  this  time.  NRDC  and  FOE, 
however,  commented  that  EPA  had 
neglected  to  make  a  finding  as  to 
whether  recovering  the  CFCs  trapped 
within  such  foam  would  produce 
"insignificant  environmental  benefits". 
Section  608(b)(3)  states  "that  any 
product  in  which  a  class  I  or  class  II 
substance  is  incorporated  so  as  to 
constitute  an  inherent  element  of  such 
product  shall  be  disposed  of  in  a 
manner  that  reduces,  to  the  maximum 
extent  practicable,  the  release  of  such 
substances  to  the  environment.  If  the 
Administrator  detennines  that  the 
application  of  this  paragraph  to  any 
product  would  result  in  producing  only 
insignificant  environmental  benefits,  the 
Administrator  shall  include  in  such 
regulations  an  exception  for  such 
product."  NRDC  and  FOE  maintain  that 
the  emission  of  CFC-11  from  foam 
insulation  in  appliances  cannot  be 
dismissed  as  insignificant. 

The  Agency  believes  that  there  are 
significant  technical  and  practicable 
imcertainties  and  problems  in 
attempting  to  retrieve  CFC-11  bom 
foam.  First,  uncertainties  exist  regarding 
the  amount  of  CFC-11  remaining  in 
foam  insulation  once  the  appliance 
reaches  the  end  of  its  useful  life.  The 
rate  of  dissipation  out  of  the  foam  varies 
based  on  construction  and  the  CFC-11 
also  can  migrate  from  the  enclosed  cells 
into  the  foam  matrix.  Concern  over  this 
uncertainty  was  raised  in  the  November. 
1992  meeting  of  the  Parties  to  the 
Montreal  Protocol  in  Copenhagen. 
Second,  although  the  Agency  is  aware  of 
the  development  and  limited  use  of 
CFC-11  foam  retrieval  technology  for 
appliances  in  Germany,  a  great  deal  of 


uncertainty  remains  conceminB  the 
practicality  of  this  technology  for 
widespread  use  in  this  country  at  this 
time,  toitial  equipment  cost  is 
approximately  $1-1.5  million  per 
retrieval  machine  and  operating 
expenses  are  expected  to  be  at  least 
equal  to  that  figure  on  an  annual  basis 
because  the  activity,  including  removal 
of  foam  panels  by  hand,  is  labor 
intensive  and  the  processing  is  energy 
intensive.  Uncertainty  also  exists 
concerning  the  capacity  of  the 
equipment  and  the  number  of  facilities 
that  would  need  to  be  established 
around  the  country  to  process  the  10 
million  appUances  discarded  annually. 

One  commenter.  Appliance  Recychng 
Centers  of  America  (ARCA),  stated  that 
they  recently  began  a  demonstration 
project  with  a  utility  to  use  the  German 
technology  in  the  United  States.  ARCA 
commented  that  it  believes  the  decision 
to  require  this  type  of  f;illy  integrated 
appliance  recycling  system  nationwide 
is  premature  at  this  time  and  the  Agency 
is  convinced  by  their  statements 
because  of  their  exp>erience  with  the 
technology.  They  commented  that  the 
decision  to  establish  a  fully  integrated 
appliance  recycling  program  (including 
refrigerant  removal,  retrieval  of  CFC-11 
from  foam,  ca{)acitor  removal  and  other 
activities  such  as  merciuy  switch 
removal)  should  be  left  to  State  and 
local  governments  at  this  time  because 
of  the  uncertainties  regarding  cost, 
capacity,  recovery  rate  of  CFC-11  and 
the  difficulty  in  designing  nationwide 
requirements  that  are  viable  within  the 
variety  of  state  and  local  waste  disposal 
programs. 

An  additional  element  of  uncertainty 
regarding  the  establishment  of  a 
nationwide  requirement  to  recover 
CFC-1 1  from  foam  is  the  progress 
towards  a  practical  technology  for  direct 
destruction  of  foam  insulation  and  the 
CFC-11  it  contains.  The  Agency  is 
aware  of  potential  demonstration 
projects  involving  foam  insulation 
destruction  in  the  United  States  which 
may  prove  to  offer  cost  efficiencies  and 
increased  environmental  benefit  as 
compared  to  recovery  of  CFC-11  from 
insulation.  These  demonstration 
projects  are  still  in  the  planning  stages. 
The  Agency  is  interested  in  any 
information  concerning  the  practicality 
of  foam  destruction  technology  in  this 
country  and  will  consider  regulation 
once  more  information  is  collected. 

Considering  the  uncertainty  about  the 
amounts  retrievable,  the  viability  of 
widespread  use  of  CFC-11  removal 
technology  in  this  country  and  the 
potential  role  for  destruction  technology 
in  the  future,  the  Agency  believes 
requirements  to  remove  CFC-11  from 


foam  are  not  practicable  at  this  time  and 
as  a  consequence,  the  Agency  has  not 
included  such  requirements  in  the  final 
rule  published  today. 

2.  Regulatory  Approach 

As  discussed  in  the  proposed  rule, 
state  and  municipal  authorities  have 
traditionally  designed  and  implemented 
waste  management  programs,  including 
disposal  and  recycling  systems  for  used 
appliances  and  motor  vehicles.  EPA's 
proposed  regulatory  approach  was 
designed  to  ensure  that  the  maximum 
amount  of  ozone-depleting  substances 
are  recovered  before  recycling  or 
disposal  of  the  used  equipment  by 
building  on  the  waste  disposal  networks 
that  currently  exist.  Regulatory 
flexibility  in  this  area  is  essential  for  the 
success  of  the  Safe  Disposal  Program. 
The  proposal,  therefore,  established  a 
general  requirement  that  refrigerant  be 
recovered  before  the  final  step  in  the 
disposal  of  equipment,  but  did  not  place 
a  requirement  solely  on  one  specific 
entity  in  the  disposal  chain.  The 
proposed  rule  did  highlight,  however, 
that  ultimately  it  was  the  responsibility 
of  the  final  link  in  the  disposal  chain  to 
assure  that  the  refrigerant  has  been 
removed. 

Although  most  of  the  comments  that 
the  Agency  received  supported  the 
concept  of  a  flexible  regulatory 
approach  for  the  safe  disposal  program, 
commenters  were  approximately  evenly 
divided  concerning  the  issue  of  what 

S>ariy  should  be  ultimately  responsible 
or  removal  of  refrigerant.  Several 
commenters  believe  that  the 
responsibility  to  remove  refrigerant 
should  lie  with  the  generator  of  the    - 
equipment.  Commenters  did  not  specify 
who  the  generator  was  other  than  to 
indicate  it  could  be  anyone  who  owned 
the  equipment  or  delivered  equipment 
to  the  landfill  or  scrap  recycler.  ISRI  and 
other  commenters  contend  that  section 
608(b)(1)  requires  that  EPA's  regulations 
mandate  the  recovery  of  ozone- 
depleting  refrigerants  from  appliances 
prior  to  their  delivery  for  recycling.  This 
contention  is  based  on  the  language  of 
section  606(b)(1),  which  states  that  class 
I  and  class  n  substances  contained  in 
bulk  "shall  be  removed  from  each  such 
appliance,  machine  or  other  good  prior 
to  the  disposal  of  such  items  or  their 
delivery  for  recycling."  According  to 
ISRI,  this  language  also  distinguishes 
recycling  of  appliances  fit)m  their 
disposal,  and  means  that  goods 
containing  ozone-depleting  substances 
must  be  evacuated  prior  to  their 
delivery  to  the  recycler.  EPA  believes, 
however,  that  recycling  can  be 
considered  as  one  form  of  disposal  and 
proposed  that  as  part  of  the  definition 
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of  recycling  found  in  §  82.152.  EPA 
notes  that  if  recycling  were  totally 
distinct  from  disposal,  recyclere  would 
not  be  covered  by  the  venting 
prohibition  in  section  608(c),  which 
applies  to  the  release  of  ozone-depleting 
refrigerants  in  "the  course  of 
maintaining,  servicing,  repairing,  or 
disposing  of  an  appliance."  Based  on 
this  interpretation,  the  venting 
prohibition  would  refer  only  to 
disposal,  but  not  recycling.  ISRI  itself, 
however,  states  that  recyders  are 
covered  by  the  venting  prohibition, 
implicitly  indicating  mat  recycUng  is  a 
form  of  disposal.  EPA  also  notes  that  the 
Act  provides  that  the  regulations  luider 
section  608(a),  of  which  608(b) 
regulations  are  but  one  part,  are  to 
concern  the  use  and  disposal  of  class  I 
and  class  11  substances  "during  the 
service,  repair  or  disposoT'  of  air- 
conditioning  and  refrigeration 
equipment.  (Emphasis  added.) 
Moreover,  section  608(b)(2)  provides 
that  the  section  608(a)  regulations  are  to 
require  that  appliances  or  other 
equipment  containing  class  I  or  II 
substances  in  bulk  be  "equipped  with  a 
servicing  aperture  or  equally  effective 
design  feature  which  will  facilitate  the 
recapture  of  such  substance  during  the 
service  and  repair  or  disposal  oV  the 
equipment.  (Emphasis  added.)  This 
statutory  language  clearly  indicates  that 
Congress  contemplated  that  EPA's 
regulations  would  deal  with  the  removal 
of  refrigerant  during  the  disposal 
process  and  that  EPA's  approach- 
requiring  that  the  refrigerant  be  removed 
prior  to  the  last  step  in  the  disposal 
process — is  consistent  with  the  statutory 
language.  As  a  consequence,  EPA 
believes  that  although  the  language  in 
section  608(b)  clearly  authorizes  EPA  to 
mandate  the  removal  of  CFCs  and  other 
ozone-depleting  substances  from 
appliances  prior  to  their  delivery  for 
recycling,  it  does  not  require  EPA  to  do 
so. 

The  Agency  wishes  to  clarify  that  the 
prohibition  on  venting  refrigerant 
includes  individuals  who  are  preparing 
to  dispose  of  a  used  appliance.  This 
does  not  mean  that  EPA  encourages 
individual  owners  of  single  appliances 
to  remove  refrigerant;  in  fact,  the 
Agency  discourages  this  activity. 
Nevertheless,  however,  individuals  may 
not  knowingly  release  refrigerant  from 
their  used  appliance.  If  the  individual 
chooses  to  recover  the  refrigerant,  he  or 
she  must  conform  to  the  equipment 
requirements  in  $82,158  and  the 
required  practices  in  $  82.156.  The 
Agency  has  also  further  clarified 
§  B2.1S6(f)  to  highlight  that  it  is  the 
uhimate  disposer,  the  last  entity  in  the 


disposal  chain,  that  must  either  remove 
the  refrigerant  or  obtain  verification  that 
refrigerant  has  been  removed 
previously.  As  a  result  of  these 
clarifying  changes,  the  Agency  is 
deleting  from  the  proposal  section 
82.154(1),  which  required  refrigerant 
removal  before  disposal,  because  it  is 
now  redundant. 

ISRI  and  Universal  Appliance 
Recycling  suggest  that  tne  Agency 
consider  the  regulations  developed  in 
the  state  of  Wisconsin  as  a  model 
program.  The  Wisconsin  program 
specifies  that  any  person  who  delivers 
equipment  to  a  scrap  metal  recycler 
must  first  remove  the  refrigerant  or 
accept  a  written  statement  from  the 
recycler  that  the  recycler  will  remove 
the  refrigerant.  The  program  also 
requires  approved  equipment  and 
certification  requirements  for 
individuals  who  use  the  eouipment. 

The  Agency  is  aware  of  me  Wisconsin 
program  and  applauds  its  development 
as  an  effective  method  to  recover 
refrigerant  from  salvaged  items.  The 
proposed  EPA  regulations  do  not  in  any 
way  prohibit  the  type  of  program 
developed  in  Wisconsin  and  the  Agency 
encourages  states  and  localities  to 
consider  the  Wisconsin  model  as  a 
complement  to  their  existing  waste 
disposal  programs.  As  for  adopting  this 
state  program  across  the  country, 
however.  EPA  believes  this  would  be 
coiuter  to  its  stated  goals  of  flexibility 
and  interest  in  allowing  local  and  state 
governments  to  establish  programs 
compatible  with  their  solid  waste 
recycling  laws,  ordinances  and  available 
tecnnologies.  One  commenter,  the 
Appliance  Recycling  Centers  of 
America,  suggested  that  "over  the  next 
several  years,  the  Agency  should  work 
with  the  states  to  determine  which  types 
of  approaches  work  best  for  sp>ecific 
municipal  solid  waste  management 
systems"  and  that  is  exactly  the 
Agency's  intention. 

An  example  of  the  benefits  of  the 
Agency  maintaining  a  flexible  approach 
regarding  specific  components  to  the 
safe  disposal  program  is  found  in  the 
comments  that  suggest  a  mandatory 
label  be  affixed  to  equipment  that  has 
had  refrigerant  properly  evacuated.  The 
Agency  received  several  comments 
requesting  a  mandatory  brightly  colored 
label  be  attached  to  equipment.  Some 
types  of  labeling  are  abeady  being 
implemented  in  parts  of  the  country. 
Other  commenters  suggest  that 
mandatory  labels  would  be  difficult  to 
locate  on  equipment  that  has  been 
crushed.  They  maintain  that  verifying 
labels  would  add  costs  to  the  already 
fragile  economics  of  the  scrap  recycling 
industry  and  therefore  result  in  a 


cessation  of  recycling  of  appliances  and 
automobiles.  The  Wisconsin  program 
does  not  require  labels,  although  it  does 
require  documentation  that  refrigerant 
removal  has  occurred.  EPA  believes  the 
correct  approach  for  the  Federal 
program  continues  to  be  flexibility  that 
allows  localities  to  use  labels  or 
certification  where  appropriate;  but, 
nationwide  labeling  or  certification  is 
not  required  under  this  regulation. 
EPA  maintains  that  the  flexible 
regulatory  approach  is  consistent  with 
Congressional  intent  in  sections  608  (b) 
and  (c).  EPA  would  like  to  clarify  that 
it  does  not  specifically  require  the  last 
link  in  the  disposal  chain  to  remove 
refrigerant  and,  in  fact,  the  Agency 
believes  that  the  most  cost-effective 
stage  to  remove  refrigerant  is  typically 
not  the  scrap  metal  processor  or  the 
landfill  operator,  but  an  intermediate 
processor.  The  goal  of  the  program  is  to 
provide  the  flexibility  needed  to  permit 
the  removal  of  refrigerant  by  the  entity 
in  the  disposal  chain  that  can 
accomplish  the  removal  most 
efficiently.  This  goal  must  be  combined 
with  the  venting  prohibition,  which 
does  not  allow  the  knowing  release  of 
class  I  or  class  II  substances  to  the 
environment.  In  its  comments,  ISRI 
details  realistic  and  specific  steps  a 
facility  operator  could  take  to  ensure  the 
proper  recovery  of  CFCs  and  to  avoid 
venting  CFCs  from  inbound  scrap 
materials.  The  procedures  outlined 
include  sending  a  letter  to  suppliers 
stating  that  refrigerant  must  be  removed 
before  equipment  is  accepted,  posting 
signs  at  intake  locations  stating  the 
facility's  requirements  regarding  proper 
CFC  removal,  and  requiring  certification 
that  CFCs  have  been  removed.  These 
steps  constitute  good  faith  efforts  to 
fulfill  the  requirements  of  the  venting 
prohibition  and  are  exactly  the  type  of 
procedures  the  Agency  envisioned 
would  be  taken  by  processore  not 
interested  in  removing  refrigerant 
themselves.  The  Agency  has 
incorporated  more  specificity  in  the 
Required  Practice  rule  language 
(§  82.156(0)  regarding  the  steps  a  person 
must  take  if  not  recovering  the 
refrigerant  themselves. 

In  the  proposal,  the  Aj^ency  suggested, 
but  did  not  require,  that  periodic 
inspections  be  used  as  a  method  for  the 

Erocessor  to  determine  that  the  claims 
sing  made  by  certifiera  are  true. 
Commercial  Metal  Company's 
comments  included  a  scenario  where 
the  scrap  processor  would  be  held  liable 
if  a  certifier  stated  that  they  removed  90 
percent  of  the  refrigerant  while  only 
actually  removing  85  percent.  The 
Agency  wishes  to  clarify  that  if  the 
processor  did  not  know  and  had  no 
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leason  to  know  that  the  certification  was 

false,  then  he  or  she  would  not  be  liable 
for  violating  the  regulations. 

ISRI  askeKQ  that  the  Agency  specify 
that  a  presumption  exists  that 
refrigerant  is  no  longer  present  in 
equipment  that  arrives  at  the  scrap 
facility  already  crushed.  The  Agency 
understands  that  crushed  automobiles 
commonly  arrive  at  scrap  facilities  and 
that  such  automobiles  no  longer  contain 
refrigerant.  Consequently,  it  may  be 
safely  presumed  that  refrigerant  is  no 
longer  present  in  equipment  that  is 
received  in  such  condition.  This 
clarification  does  not  alter  the 
responsibihty  to  obtain  certification 
when  receiving  equipment  frtun 
suppliers. 

ine  procedures  mentioned  by  a  few 
commenters  that  scrap  recyclers  or 
landfill  operators  tell  suppliers  to 
simply  "cut  the  refrigerant  lines"  before 
delivering  equipment  to  them  are 
clearly  unacceptable  because  they  direct 
the  supplier  to  violate  the  statute  and 
the  regulations.  The  knowing  release  of 
refrigerant  to  the  atmosphere  is  a 
violation  of  the  venting  prohibition  and 
accepting  certification  that  equipment 
has  been  properly  evacuated  knowing 
that  the  certification  is  felse  is  a 
violation  of  the  regulation. 

3.  Registration  of  Entities 

EPA  proposed  a  one-time  certification 
or  registration  requirement  for  those 
entities  that  recover  refrigerant  before 
disposal  or  recycling  of  equipment.  This 
proposal  was  similar  to  the  reporting 
requirement  for  the  servicing  sector, 
requiring  name  and  address  of  the 
establishment,  manufecturer  name, 
model  number,  date  of  manufacture,  the 
serial  number  of  the  equipment,  and  a 
statement  that  the  equipment  would  be 
used  properly.  The  registration  was  to 
be  sent  to  the  appropriate  Regional 
office. 

Five  commenters  supported  one-time 
registration  and  one  commenter  did  not 
support  the  requirement.  ARCA  stated 
that  it  believed  more  frequent  reporting 
would  be  helpful,  although  they 
suggested  that  the  information  would  be 
the  most  useful  at  the  state  level.  The 
Agency  agrees  that  the  reporting  of  basic 
information  regarding  disposal  is 
important  for  enforcement  purposes  and 
maintains  the  registration  requirement 
in  today's  final  rule.  Although  use  of  a 
sp>ecific  form  is  not  required,  the 
Agency  has  modified  the  example  form 
provided  in  the  proposal  to  include  a 
check  box  for  those  individuals 
performing  disposal  only.  The  Agency 
understands  that  the  requested  data 
concerning  serial  numbers  is  not 
necessary  for  self-built  equipment. 


4.  Certification  to  Final  Processors 

The  proposal  discussed  the  situation 
where  the  estabUshment  that  performs 
the  disposal  or  recycling  of  the 
appliance  or  MVAC  equipment  chooses 
not  to  remove  refrigerant  or  is  unable  to 
remove  it  (for  example,  the  scrap 
recyclers  who  receive  crushed  cars).  The 
Agency  proposed  the  option  of  a 
certification  procedure  between  the 
final  processor  and  the  suppliers  of  the 
goods  or  machines  stating  that  the 
ozone-depleting  chemicals  have  been 
properly  removed.  The  proposed 
elements  of  the  certification  could  vary 
based  on  the  individual  establishments 
involved;  however,  the  Agency 
proposed  that  the  final  processors 
require  suppliers  to  give  the  name  and 
address  of  tne  person  who  recovered  the 
refrigerant  and  the  date  refrigerant  was 
recovered. 

EPA  discussed  the  option  of 
combining  the  certification  with  a 
symbol  or  mark  made  on  each  piece  of 
equipment  that  has  had  the  refrigerant 
removed  by  the  supplier.  The  Agency 
stated  that  this  certification  allows  the 
final  processors  to  continue  to  accept 
goods  and  machines  for  scrap  recycling 
while  being  assured  that  their  suppliers 
have  removed  refrigerant.  The 
certification  would  not  be  sent  to  the 
Agency. 

Commenters  in  general  were  in  favor 
of  some  type  of  certification  between  the 
final  processor  and  the  recoverer  of  the 
refrigerant  in  the  cases  where  the  final 
processor  does  not  remove  the 
refrigerant  itself.  They  agreed  that  there 
was  no  need  to  send  the  certification  to 
the  Agency,  although  many  commenters 
suggested  more  flexibility  in  the 
elements  of  the  certificaticm.  Several 
commenters  suggested  that  certification 
be  allowed  for  shipments  of  equipment 
instead  of  for  each  individual  piece, 
especially  in  cases  where  the  equipment 
is  received  already  crushed.  The 
Automotive  Dismantlers'  and  Recyclers 
Association  (ADRA)  requested  that 
vehicle  recyclers  be  exempted  from  any 
recordkeeping  or  reporting  to  final 
processors  because  of  the  burden  the 
requirements  place  on  these  small, 
family-run  businesses.  Finally,  AHAM 
suggested  that  the  Agency  specifically 
Umit  the  elements  to  name,  address  and 
date  of  refrigerant  removal  in  order  to 
restrict  locahties  or  individual  final 
processors  from  requiring  more 
information. 

The  intent  of  the  Agency  in  specifying 
the  elements  of  the  certification  between 
parties  was  to  give  guidance  on  the 
types  of  elements  that  the  Agency 
believed  necessary  for  an  individual  to 
be  assured  that  refrigerant  had  been 


properly  evacuated  bom  equipment.  As 
stated  wove,  the  Agency  believes 
flexibility  is  important  in  this  program 
to  allow  for  the  variability  of  local 
circtunstances.  As  a  result,  the  Agency 
has  modified  the  requirements  of  a 
certification  between  two  parties  to 
allow  for  a  single  certification  for  a 
shipment  of  equipment  or  other  similar 
provisions,  such  as  a  contract  between 
two  parties  stating  that  one  party  has  the 
responsibility  to  remove  refrigerant  from 
equipment  before  delivery.  The  Agency 
believes  that  the  contract  option  is 
appropriate  for  businesses  such  as  the 
automotive  dismantlers  to  streamline 
transactions  in  cases  where  they 
maintain  long-standing  business 
relationships  with  the  scrap  dealers. 
The  change  also  reflects  the  fact  that  the 
stated  requirements  are  a  minimum  and 
individuals,  localities  or  states  may  ask 
for  additional  information  if  they  wish. 

The  Agency  received  several 
comments  on  the  proposed  suggestion 
that  labels  or  marks  be  placed  on 
equipment  once  it  had  been  evacuated. 
As  stated  in  section  2  above, 
commenters  were  divided  on  the  need 
and  utihty  of  marking  individual  pieces 
of  equipment.  Although  the  Agency 
understands  that  marking  appliances 
can  be  a  useful  method  to  identify 
evacuated  equipment  and  that  some 
localities  have  already  incorporated  this 
idea,  it  may  not  be  useful  in  all  cases. 
As  a  result,  the  Agency  will  continue  to 
o^er  marking  or  labeling  appliances  as 
a  program  suggestion,  but  will  not 
require  it 

Two  commenters  felt  that  the  last 
sentence  of  §  82.156(f)(2),  which  states 
that  the  signed  statement  between  the 
entities  "does  not  relieve  the  disposer  of 
respcmsibiUty  for  recovering  any 
refrigerant  that  remains  in  the 
appliance",  is  imfair  and  exceeds  the 
requirements  of  the  venting  prohibition. 
They  maintain  that  the  scrap  facility 
expects  the  requirements  of^the  written 
agreement  would  be  performed  and 
should  not  be  held  liable  for  knowingly 
releasing  ozone-depleting  substances. 
The  Agency  believes  that  certification 
should  reflect  that  refrigerant  was 
properly  removed  (i.e.  according  to  the 
standards  set  out  in  this  regulatiui).  If 
the  certification  is  accepted  in  good 
faith,  then  the  Agency  agrees  with  the 
commenters  that  the  entity  receiving  the 
certification  is  reUeved  of  their  liability. 
If  the  entity  acceptmg  the  certification 
knows  or  ^ould  know  that  refrigerant 
remains  in  the  appliance,  they  would 
still  be  held  liable,  however. 

As  stated  in  the  proposal,  the  Agency 
wishes  to  clarify  that,  as  in  the  case  of 
the  final  (processor  that  chooses  not  to 
remove  refrigerant,  the  supplier  to  the 
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final  processor  does  not  have  to  remove 
the  refrigerant  but  then  must  assure, 
through  an  accompanying  certification, 
that  refrigerant  has  been  removed  earlier 
in  the  disposal  chain.  Any  copies  of  the 
certificate  of  removal  provided  to  the 
supplier  could  be  passed  on  to  the  final 
processor. 

5.  Technician  Training 

In  the  proposal,  the  Agency  discussed 
the  information  needed  by  technicians 
to  perform  refrigerant  removal  from 
appliances  including  MVACs  and 
concluded  that  the  level  of  expertise 
required  for  recycling  and  recovery  in 
the  disposal  sector  may  not  be  as  high 
as  that  required  in  the  servicing  sector. 
The  salvaging  sector  differs  from 
servicing  in  that  the  technicians  do  not 
reintroduce  refrigerant  to  equipment, 
they  simply  remove  it.  Other  factors 
considered  were  the  lack  of  trade 
associations  or  groups  that  may 
represent  the  wide  variety  of 
technicians  that  may  perform  the 
refrigerant  removal  activity  and  that  the 
technicians  involved  in  the  removal  of 
refrigerant  may  only  perform  this 
activity  occasionally.  As  a  result,  the 
Agency  did  not  propose  technician 
certification  requirements  and  instead 
stated  it  would  develop  guidance 
documents  regarding  refrigerant 
removal  with  the  assistance  of  industry. 

Seven  commenters  stated  that  they 
believed  mandatory  technician 
certification  should  be  required  in  the 
disposal  sector,  as  well  as  the  servicing 
sector.  Refrigerant  Recovery/Recycling 
Service  Company,  Inc.  described  several 
technical  situations  to  illustrate  the 
need  for  technician  training  for  the 
proper  removal  of  refrigerant.  One 
commenter  noted  that  technician 
certification  should  be  required 
precisely  because  the  individuals  who 
will  perform  the  removal  only  do  so 
occasionally  and  therefore  do  not  have 
as  much  knowledge  as  the  servicing 
technicians.  Consistency  with  the 
servicing  requirements  of  both  section 
608  and  section  609,  the  amount  of 
refrigerant  available  in  the  disposal 
sector,  and  the  difficulty  in  distributing 
guidance  material  were  also  given  as 
reasons  for  mandatory  technician 
certification  requirements. 

The  Agency  believes  that  refrigerant 
recovery  from  any  sector  requires 
knowledge  of  both  the  eouipment  used 
to  recover  refrigerant  and  the  appliance 
that  is  to  be  evaciiated.  Refrigerants  are 
pressurized  gases  that  could  pose  safety 
risks  if  not  handled  properly,  the 
substances  must  be  kept  separate  to  be 
of  value,  and  evacuation  equipment 
must  be  used  correctly  to  be  effective. 
By  not  requiring  technician 


certification,  the  Agency  did  not  intend 
to  imply  that  anyone  could  perform 
these  activities  without  training. 
Instead,  the  proposal  reflected  the  fact 
that  recovery  of  refrigerant  is  a  simpler 
task  than  the  combination  of  recovering 
refiigerant  and  returning  refrigerant  (at 
the  appropriate  purity  level)  to 
equipment  The  disposal  sector  is 
distinct  bom  the  servicing  sectors  of 
both  section  606  and  609  in  that 
refrigerant  is  not  returned  to  equipment. 
A  large  amount  of  emphasis  is  placed  on 
avoiding  equipment  contamination  in 
the  technician  certification  programs 
and  this  is  not  an  issue  at  disposal. 
Purchasing  refrigerant  is  also  not 
necessary  in  the  disposal  sector,  but 
technician  certification  is  linked  to  the 
ability  to  continue  to  purchase  new 
refrigerant  needed  for  servicing 
equipment. 

The  Agency  has  developed  a  guidance 
document  alerting  state  and  local 
government  officials  of  the 
environmental  consequences  of 
releasing  refrigerant,  refrigerant  salvage 
techniques,  the  importance  of  not 
mixing  different  refrigerants,  and  the 
importance  of  selling  the  recovered 
substance  to  reclamation  facilities  for 
purification  before  reuse,  The  document 
discusses  successful  refrigerant  removal 
programs  that  already  exist  and  the 
Agency  believes  it  is  a  useful  first  step 
in  developing  simple,  readily  available 
training  material.  EPA  intends  to 
develop  additional  documents  to  assist 
the  disposal  sector  in  implementing  the 
reouirements  of  the  final  rule. 

Appliance  Recycling  Centers  of 
America  commented  tnat  "the  Agency 
would  be  most  effective  in  a 
coordinating  role  and  in  assisting  states 
as  they  develop  local  training 
programs".  The  Agency  agrees  with  the 
commenter  and  welcomes  any 
additional  comments  or  suggestions 
regarding  appropriate  projects, 
guidance,  or  assistance  needed. 

6.  Performance  Standards  for  Recovery 
Equipment 

In  the  proposal,  the  Agency  required 
that  the  equipment  used  to  recover 
refrigerant  from  appliances  and  motor 
vehicles  meet  the  same  performance 
standards  as  equipment  required  for 
servicing,  except  that  passive  systems 
would  not  be  permitted  for  use  v^th 
appliances  at  disposal.  EPA  did  not 
propose  to  require  certification  of  that 
equipment  but  instead  profXNwd 
allowing  individuals  to  develop  their 
own  equipment  while  setting 
performance  requirements  for  the 
efficiency  the  Agency  expects  the 
equipment  to  meet.  The  efficiency 
standards  proposed  were  102  mm  of 


merciuy  vacuum  for  MVACs  and  90 
percent  evacuation  of  refrigerant  for 
other  small  appliances.  Any  equipment 
intended  for  sale  for  use  in  salvaging 
operations  must  meet  the  efficiency 
standards  and  the  Agency 
recommended  independent  laboratory 
tests  to  assure  that  the  equipment 
complies  with  industry  safety  standards. 
These  tests  would  be  the  same  as  those 
for  equipment  intended  for  servicing. 

Several  commenters  agreed  that 
performance  standards  were  an 
appropriate  method  for  regulating  the 
efficiency  of  the  equipment  used  in  the 
disposal  sector.  ARI,  however,  stated 
that  all  equipment  should  be  certified  in 
order  to  assure  that  equipment  can 
reach  efficiency  levels  before  it  is  used. 
Although  EPA  agrees  that  the  efficiency 
levels  are  important,  the  Agency 
remains  unconvinced  as  to  the  benefit  of 
extending  the  recovery  equipment 
certification  program  for  the  servicing 
sector  to  the  disposal  sector.  The 
Agency  encourages  the  salvaging  sector 
to  use  certified  equipment  when 
possible;  however,  the  Agency  is  aware 
that  some  operations  in  the  disposal 
sector  fi^uently  involve  the  evacuation 
of  several  pieces  of  equipment 
simultaneously.  Some  entities  that  are 
already  evacuating  equipment  at 
di8i>osal  have  built  their  own  equipment 
suitable  for  their  specific  circumstances 
and  are  able  to  perform  their  salvage 
operations  quickly  and  efficiently.  The 
Agency  would  like  to  continue  to 
encourage  these  activities  and  keep  the 
burden  of  compliance  low  for  the 
disposal  sector.  The  Agency  believes 
that  there  is  a  powerful  incentive  to 
recover  as  much  refiigerant  as  possible 
once  recovery  is  attempted  because  the 
refrigerant  is  a  valuable  product. 
Therefore,  the  Agency  maintains  the 
proposed  performance  standard  concept 
in  today's  rule. 

Several  comments  were  received 
regarding  the  proposal  to  allow  only 
active  equipment  to  be  used  in  the 
disposal  sector.  The  small  appliance 
disposal  sector  was  distinguished  from 
the  small  appliance  servicing  sector, 
where  both  active  and  passive  systems 
were  proposed  as  acceptable,  because 
EPA  was  concerned  that  passive 
recovery  would  generally  be  less 
efficient  and  would  require  increased 
time  for  operation.  On  the  other  hand, 
the  Agency  also  stated  that  a 
requirement  to  use  only  active 
equipment  for  small  appliance  disposal 
mav  make  compliance  more  difficult 
and  therefore  less  likely  in  some 
instances.  Five  commenters,  including 
NRDC/FOE,  suggested  that  the 
requirement  remain  as  proposed,  two 
commenters  requested  a  deeper  vacuum 
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be  required  at  disposal,  and  seven 
commenters,  including  AHAM, 
suggested  that  system-dependent 
(passive)  equipment  should  not  be 
excluded  from  the  disposal  sector. 

Although  EPA  believes  that  system- 
dependent  equipment  will  not  play  a 
large  role  in  the  disposal  sector, 
especially  in  situations  where  several 
appliances  are  being  evacuated  at  once, 
it  has  changed  the  performance 
requirements  for  the  disposal  sector  to 
match  those  of  the  servicing  sector.  The 
primary  reason  for  the  change  is  because 
of  the  comment  from  AHAM  that 
highlighted  the  potential  overiap 
between  the  sectors  and  the  possible 
scenario  where  a  technician  legally 
using  a  system-dependent  device  to 
service  the  appliance  would  not  be 
allowed  to  recover  the  refrigerant  from 
the  same  appliance  if  it  were  targeted 
for  disposal.  The  Agency  is  aware  of 
localities  where  the  only  option  for 
refrigerant  recovery  from  appHances  is 
removal  by  service  technicians  and  the 
Agency  does  not  want  to  eliminate  this 
compliance  option.  Obtaining 
compliance  from  as  many  technicians  as 
possible  and  facilitating  removal  of 
refrigerant  is  a  primary  goal  of  the  safe 
disposal  program.  Tberefore.  the 
equipment  efficiency  requirements  have 
been  modiHed  to  mirror  the  equipment 
efficiency  requirements  for  the  servicing 
sector  (see  §  82.158(l/m)). 

The  proposal  discussed  the 
difficulties  of  refrigerant  recovwy  from 
systems  using  CFC-12  when  the 
ambient  temperature  falls  below  60 
degrees  F.  One  commenter  stated  that 
many  larger  recovery  operaticms 
actually  occur  indoors,  although  the 
Agency  understands  that  smaller 
operations  may  indeed  occur  outside. 
Methods,  such  as  beating,  to  raise 
recovery  efficiency  were  described  by 
commenters.  EPA  believes  market 
incentives  exist,  onoe  recovery  is 
attemp>ted,  to  maximize  the  amount  of 
refrigerant  technicians  try  to  recover  for 
sale  and,  therefore,  prescribed 
procedures  are  not  necessary.  The 
Agency  intends  to  incorporate  solutions 
into  guidance  documents  to  this,  and 
other  problems,  as  they  are  raised. 

Finally,  tiie  Agency  wishes  to  remind 
individuals  gathering  refrigerant  at 
diq)osal  that  the  refrigerant  must  be 
sold  to  reclamation  focilities  for 
purification  before  it  is  reintroduced 
into  the  servicing  sector. 

In  summary,  the  safe  disposal 
requirements  in  today's  final  rule 
maintain  the  flexibility  proposed  on 
December  10, 1992.  EPA  has  further 
specified  the  proceduree  that  final 
processors  may  require  bom  their 
suppliers  who  remove  refrigerant  and 


the  performance  capability  of 
equipment  used  is  now  consistent  with 
the  servicing  sector.  Technicians  are  not 
required  to  be  certified  but  individuals 
wbo  perform  refrigerant  recovery  must 
provide  basic  information  to  the  EPA 
Regional  Offices.  For  a  section  by 
section  simunary  of  changes  made  to  the 
proposed  rule,  see  section  IV. 

N.  Serricing  Apertures 

Section  608  fb)(2)  of  the  Act  directs 
EPA  to  promultjate  regulations  requiring 
that  any  "appliance,  machine,  at  other 
good  containing  a  class  I  or  class  U 
substance  in  bulk  shall  not  be 
manufactured,  sold,  or  distributed  in 
interstate  commerce  or  offered  for  sale 
or  distribution  tn  interstate  commerce 
unless  it  is  equipped  with  a  servicing 
aperture  or  an  equally  effective  design 
feature"  to  faalitate  removal  of 
refrigerant  at  servicing  and  disposal.  In 
today's  notice,  EPA  is  finalizing  the 
requirement  that  all  air-conditioning 
and  refrigeration  equipment 
manufactured  after  November  15, 1993 
be  equipped  with  a  servicing  aperture  or 
an  equ^y  effective  design  feature. 

In  the  proposed  rule  the  Agency 
differentiated  between  appUances  that 
contained  less  than  one  pound  of 
refrigerant  and  appliances  that 
contained  more.  EiPA  made  this 
distinction  tu  separate  appliances  that 
would  require  servicing  apertures  and 
those  that  would  require  process  stubs 
or  "pigtails".  However,  in  light  of 
comments  received  with  the  publication 
of  the  proposed  rule,  the  Agency 
intends  to  distinguish  equipment  based 
on  the  definition  of  small  appliances 
found  in  section  III.  £.  of  this  rule  for 
the  purposes  of  this  requirement.  Based 
on  this  distinction,  the  Agency  requires 
that  all  small  appliances  be 
manufactured  with  a  process  stub  or 
"pigtail"  within  six  months  after 
publication  of  this  final  rule.  The 
Agency  altered  this  requirement  in 
order  to  include  other  appliances  that 
could  contain  more  than  one  pound  of 
charge  but  that  normally  have  a  process 
stub  rather  than  e  servicing  aperUire. 
These  appliances  include  water  coolers, 
window  air  conditioners,  packaged 
terminal  air  conditioners,  heat  pumps, 
package  terminal  heat  pumps,  freezers 
and  refrigerators,  as  well  as  any  other 
equipment  included  in  the  definition  of 
small  appliance.  The  Agency  recognizes 
that  such  equipment  rarely  requires 
entry  into  the  refrigerant  system,  and 
that  by  requiring  a  servicing  aperture 
could  significantly  increase  possible 
leak  rates.  Since  these  systems  rarely 
lose  refrigerant  during  their  current 
operation,  the  Agency  did  not  want  to 


incur  emissions  by  requiring  a  servicing 
aperture  for  this  equipment. 

As  proposed,  the  Agency  is  not 
dictating  where  the  servicing  aperture  or 
the  process  stub  should  be  placed  for 
this  equipment  in  today's  rule.  Several 
commenters  beheved  that  the  Agency 
should  specify  the  placement  of  the 
process  stub  and  servicing  aperture  for 
different  types  of  equipment,  and  that 
the  common  design  does  not  allow  for 
isolation  of  components  to  enable 
removal  of  liquid  refrigerants.  Given  the 
varying  types  of  air-conditioning  and 
refrigeration  equipment  in  the  market, 
however,  the  Agency  could  not 
accurately  determine  the  appropriate 
placement  of  these  valves  in  all 
equipment.  The  Agency  believes  that 
manufacturers  themselves  are  best 
suited  to  decide  the  placement  of  these 
valves.  Manufacturers  can  decide  the 
appropriate  placement  of  these  valves, 
balancing  potential  leak  rates,  due  to 
poor  placement,  with  the  need  to  easily 
recover  the  reftigerant. 

Several  commenters  believed  that  the 
use  of  schraeder  valves,  flared  or 
compression  fittings  and  clamp-on 
piercing  access  valves  should  be 

firohibited.  Valve  cores  restrict  flow  of 
iquid  refrigerant  and  provide  easy 
access  for  vandals.  Adapters  for 
charging  hoses  are  not  100  percent  leak- 
free  as  some  adapters  trap  the  refrigerant 
in  the  hose  which  allows  for  possible 
cross  contamination  into  other  clean 
systems. 

However,  several  commenters  stated 
that  schraeder  valves  should  not  be 
prohibited,  and  that  it  is  the  technician 
and  not  the  valve  that  is  the  problem.  If 
the  isolated  portion  of  the  system  has 
been  pumped  dovim  to  atmospheric 
pressure,  ihen  there  is  little  or  no  loss 
when  there  is  a  need  to  remove  the 
valve  stem.  Other  commenters  stated 
that  the  schraeder  valves  are  effective 
devices  that  actually  minimize  leaks, 
and  although  they  tend  to  slow  the 
process  of  recovering  refrigerant,  there 
are  devices  that  will  remove  the  valve 
core  to  speed  up  the  process. 

In  today's  final  rule,  the  Agency  is  not 
prohibiting  the  use  of  schraeder  valves 
on  small  appliances.  EPA  believes  that 
such  valves  assist  in  the  recovery  of 
refrigerant,  and  that  concerns  for  their 
release  of  refrigerant  can  be  minimized 
through  proper  use.  All  schraeder  valves 
should  be  capped  while  not  in  use. 

O.  Exemption  from  Regulatory 
Requiremeats  for  Refrigfimnt  Uses  for 
Which  No  Hi^-Efficiency  Recovery 
Technology  Exists 

In  the  proposal,  EPA  requested 
comment  on  whether  it  should  set  up  a 
procedure  to  grant  exemptions  frt>m  this 
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rule'*  lequirameBU  for  refrigereat  uses 
for  which  no  suitable,  high-«ffici«icy 
recovery  technology  existed.  The 
Agency  noted  that  it  had  been  contacted 
by  a  technician  servicing  very  high- 
pressure  refrigeration  equipment  that 
could  neither  be  evacuated  on  site  using 
self-contained  (active)  recovery 
equipment  nor  transported  to  a  shop 
where  self-contained  recovery 
equipment  was  located.  Based  on  this 
example,  EPA  was  concerned  that  it 
might  not  be  possible  to  comply  with 
the  rule's  requirements  while  servicing 
or  disposing  of  some  types  of  appliances 
in  some  types  of  applications.  I'he 
Agency  emphasized  that  exemptions 
would  only  be  granted  under  very 
limited  circumstances,  and  that  the 
burden  of  proof  of  the  need  for  an 
exemption  would  lie  on  the  person 
seeking  it. 

EPA  received  several  comments 
favoring  the  establishment  of  a 
procedure  whereby  the  Agency  could 
review  requests  for  exemption  on  a  case- 
by-case  baisis.  One  commenter  agreed 
with  the  need  for  an  exemption  process, 
but  believed  that  exemptions  should 
only  be  granted  until  applicable 
recovery  teciuiologies  were  developed. 
Other  commenters  favored  the  up- front 
exemption  of  certain  sectors,  such  as 
airplanes  and  small  appliances,  from  the 
rule.  Two  commenters  stated  that  there 
should  be  no  exemptions  from  the  rule. 

As  discussed  in  section  m.  F,  the 
Agency  is  allowing  use  of  system- 
dependent  (passive)  equipment  with 
less  than  15  pounds  of  very  high- 
pressure  refrigerants  (as  well  as  other 
refrigerants),  which  will  allow 
individuals  recovering  less  than  15 
pounds  of  very  high-pressure 
refrigerants  with  system-dependent 
equipment  to  continue  doing  so  without 
seeking  an  exemption.  EPA  has, 
therefore,  decided  that  an  exemption 

Erocedure  is  unnecessary.  The  Agency 
slieves  that  permitting  system- 
dependent  recovery  equipment 
adequately  addresses  the  concerns 
raised  with  regard  to  very  high-pressure 
refrigerant. 

EPA  is  not  exempting  any  particular 
industry  sector  &t>m  this  rule's 
requirements  because  the  Agency  is 
required  by  section  608(a)  to  maximize 
recycling  of  class  I  and  class  0 
substances  during  the  sorvice,  r^air, 
and  disposal  of  appliances,  and 
recovery  technologies  exist  for  all  of  the 
applications  of  appliances  of  which  the 
A^ncy  is  aware.  EPA  believes  that  it 
has  tailored  its  requirements  to  ensure 
that  they  are  practicable  in  all  industry 
sectors,  including  small  appliances  and 
airplanes. 


IV.  SiuBinary  ofChingea  to  Propoaad 
Rule 

This  section  briefly  describes  the 
provisions  of  today's  final  rule.  Any 
changes  made  to  the  rule  language  as  a 
resuh  of  public  comments  are  described. 
Various  changes  to  the  final  rule  that 
have  been  made  for  purposes  of 
clarification  are  not  described  hwein. 

A.  Authority,  Purpose  and  Scope 

There  have  been  additions  to  the 
scope  section  to  clarify  that  the  rule 
covers  refrigerant  reclaimers,  applianc>9 
owners,  and  manufacturers  of 
appliances  and  recycling  and  recovery 
equipment  in  addition  to  persons 
servicing,  repairing,  maintaining,  and 
disposing  of  appUances. 

B.  Definitions  (§82.152) 

The  following  terms  and  definitions 
have  been  added  or  changed  since  the 
rule  was  proposed: 

The  term  "active  recovery 
equipment"  has  been  changed  to  "self- 
contained  recovery  equipment."  and  the 
definition  (now  (u))  has  been  broadened 
to  include  equipment  that  may  use 
means  other  than  an  on-board 
compressor  to  transfer  refrigerant. 

For  the  purposes  of  the  leak  repair 
requirements  (§  82.156(i)),  definitions 
were  added  for  commercial  refrigeration 
(d)  and  industrial  process  refrigeration 
(g).  The  disposal  definition  (e)  remained 
essentially  as  proposed  with  additional 
clarification  that  it  includes  the  entire 
disposal  process. 

The  definition  of  "high-pressure 
appliance"  (f)  has  been  changed  to 
include  appliances  using  R-114.  The 
term  "intermediate-pressure  appliance" 
has  been  eliminated. 

The  definition  of  "low-loss  fitting"  (h) 
has  been  exp>anded  to  include  fittings 
that  can  be  closed  manually. 

A  definition  of  "major  maintenance, 
service,  or  repair"  (j)  was  added. 

A  definition  of  MVAC-like  appliaiu:e 
(1)  was  added  to  specify  equipment  used 
to  cool  driver  or  passenger 
compartments  of  non-road  vehicles. 

A  definition  of  "normally  containing" 
(m)  a  quantity  of  refrigerant  was  added. 

The  term  "passive  recovery 
equipment"  has  been  changed  to 
"system-dependent  recovery 
equipment."  and  the  definition  (now 
(w)  has  been  changed  slightly  for  clarity. 

A  definition  of  "recovery  efficiency" 
(s)  was  added. 

The  definition  of  "small  appliance" 
(v)  has  been  changed  to  include  specific 
products  that  are  fully  manufactured, 
charged,  and  hermetically  sealed  in  a 
factory  with  five  pounds  or  less  of 
refrigerant. 


C.  Prohibitions  (§82.154) 

In  general,  the  prohibitions  prevent 
persons  from  performing  appliance 
maintenance,  service,  repair,  and 
disposal  without  adh»hng  to  the 
requirements  of  section  606  and  this 
rule. 

Prohibition  (a)  reiterates  the  statutory 
prohibition  on  the  knowing  release  of 
refrigerant  during  appliance 
maintenance,  service,  repair,  and 
disposal.  This  prohib\tion  also  states 
that  refrigerant  released  when  the 
requirements  of  this  rule  or  the  MVACs 
rule  (Subpart  B]  are  followed  will  be 
considered  "de  minimis,"  and  will 
therefore  not  be  subject  to  the 
prohibition.  Prohibition  (b)  prohibits 
pwsoos  from  opening  appliances 
without  observing  the  required  practices 
and  using  certified  equipment. 

Prohibitions  (c)  and  (d)  prohibit 
manufacturers  of  recycling  and  recovery 
equipment  from  manufacturing 
uncertified  equipment  and  from  altering 
certified  equipment  without  having  it 
recertified. 

Prohibitions  (e)  and  (f)  prohibit 
persons  who  have  not  certified  to  the 
Administrator  that  they  have  acquired 
recycling  and  recovery  equipment  from 
performing  appliance  maintenance, 
service,  repair,  or  disposal. 

Prohibitions  (g)  and  (h)  ban  the  sale 
of  unreclaimed  refrigerants  and  sales  of 
refrigerants  by  uncertified  reclaimers. 
Prohibition  (i)  bans  the  release  by 
reclaimers  of  more  than  1.5  percent  of 
the  refrigerant  received  by  them. 

Prohibition  (j)  prohibits  the  sale  of 
appliances  (except  small  appliances) 
that  are  not  equipped  with  servicing 
apertures  six  months  after  the  final  rule 
is  published.  Prohibition  (k)  prohibits 
the  sale  of  small  appUances  that  are  not 
equipped  with  a  process  stub  to 
facilitate  the  removal  of  refrigerant  at 
servicing  and  disposal. 

The  prohibition  that  appeared  as  (1)  in 
the  NPRM  was  eliminated  because  of 
redimdancy. 

A  new  prohibition  (I)  has  been  added 
which  prohibits  anyone  but  certified 
technicians  from  opening  appliances 
(except  MVACs)  or  disposing  of 
appliances  (except  small  appliances, 
MVACs,  and  MVAC-like  appliances). 

Prohibition  (m)  prevents  technician 
training  or  testing  programs  frtMn 
issuing  certificates  pursuant  to  §  82.161 
unless  the  program  has  been  approved. 

Prohibition  (n)  bans  the  sale  of  any 
class  I  or  class  U  substance  after 
November  14, 1993  unless  the  sale  is  to 
certified  technicians,  manufacturers, 
sold  for  eventual  resale  to  certified 
technicians,  or  charged  into  equipment 
by  certified  technicians. 
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D.  Required  Practices  (§82.156) 

This  section  establishes  requirements 
for  refrigerant  recovery  and  disposition 
during  the  maintenance,  service,  repair, 
and  disposal  of  appliances. 

The  evacuatiw  requirements  in 
S82.156(a)(l}  (for  appliances  except 
small  appliances)  have  been  changed  in 
a  number  of  areas  since  the  rule  was 
proposed.  The  refrigerant  quantity 
threshold  between  stringent  and  less 
stringent  requirements  has  been 
changed  from  50  lbs  to  200  lbs,  and  the 
relevant  quantity  is  no  longer  the  total 
charge  of  the  equipment,  but  the  charge 
in  the  isolated  component  of  the 
equipment  that  is  opened  for  service. 
EPA  is  establishing  less  stringent 
requirements  for  appliances  containing 
HCFC-22  than  wore  proposed,  and  the 
evacuation  level  for  large  high-pressure 
appliances  has  been  changed  from  20 
inches  to  15  inches.  The  effective  dote 
of  the  evacuation  requirements  has  been 
changed  from  30  days  after  publication 
of  the  rule  to  60  days  after  publication 
of  theruls. 

EPA  has  added  an  exception  to  its 
evacuation  requirements  for 
maintenance,  service,  or  repair  that  is 
not  "major"  and  that  is  not  followed  by 
evacuation  of  the  appliance  to  the 
environment.  The  exception  for  leaky 
appliances  has  been  expanded  to  allow 
for  evacuation  of  leaky  low-pressure 
appliances  in  addition  to  leaky  high- 
pressure  appliances.  These  exceptions 
appear  at  §  82.156(a)  (1).  (2),  and  (3). 

EPA  has  expanded  its  required 
practices  for  evacuation  of  small 
appliances  (§  82.156(a)(4))  to  account  for 
the  fact  that  recovery  equipment 
certified  under  appendix  B  may  now  be 
used  in  addition  to  equipment  certified 
under  appendix  C 

The  Agency  has  adopted  applicable 
requirements  from  the  MVACs  rule  for 
the  maintenance,  service,  and  repair  of 
MVAC-like  appliances  (§82.156(a)(5)J. 

EPA  has  added  requirement  (b)  tQ 
ensure  that  technicians  who  service, 
maintain,  or  repair  appliances  besides 
small  appliances  possess  self-contained 
equipment  in  addition  to  system- 
dependent  equipment. 

Requirement  (c)  has  been  added  to 
limit  the  use  of  system-dependent 
equipment  to  appliances  with  less  than 
15  pounds  of  refrigerant. 

MVAC-like  appliances  have  been 
excluded  from  provision  (e),  regarding 
transfers  of  refrigerant  between 
equipment  owned  by  the  same  person, 
because  this  provision  contradicts  the 
requirement  to  "properly  use"  recycling 
equipment  under  the  MVACs  rule, 
which  is  l>eing  adopted  for  MVAC-like 
appliances. 


Required  practice  §  82.156(f)  was 
modined  to  specify  that  ultimate 
disposers  of  small  appliances  and 
MVACs  must  either  remove  the 
refrigerant  from  equipment  or  verify  that 
it  has  been  removed.  Further  specificity 
was  added  to  clarify  activities  that 
facility  operators  could  take  to  notify 
suppliers  to  remove  refrigerant  if  they 
are  not  removing  it  themselves.  The  last 
sentence  of  the  proposed  §  82.156(f)  was 
deleted. 

Required  practice  (b)  regarding  the 
performance  standards  for  equipment 
used  to  recover  refrigerant  from  small 
appliances  was  modified  to  reflect  the 
changes  in  the  efficiency  standards  for 
servicing  equipment.  No  changes  were 
made  to  the  required  practice  (g) 
regarding  equipment  appropriate  for 
removal  of  refrigerant  from  MVACs  at 
disposal. 

Required  practice  §  82.1 56(i)  was 
added  to  specify  the  size  of  leaks  that 
must  be  repaired  in  the  industrial 
process  and  commercial  refrigeration 
sectors  (35  percent  per  year),  and  for  all 
other  equipment  (15  percent  per  year) 
with  charges  larger  than  50  pounds. 

E.  Standards  for  Recovery  and  Recycling 
Equipment  (§82.158) 

Section  82. 158(a)  reouires 
manufacturers  of  recycling  and  recovery 
equipment  to  have  the  equipment 
certified  by  an  approved  equipment 
testing  organization  to  meet  £PA's 
requirements.  Section  82.158(b} 
establishes  these  requirements  for 
recycling  and  recovery  equipment  used 
with  appliances  besides  small 
appliances.  The  levels  of  evacuation 
that  the  equipment  must  be  able  to 
achieve  (§  82.158(b)(1))  have  been 
changed  since  the  proposal  to  conform 
with  the  service  practice  standards 
described  above.  In  addition,  EPA  is 
now  requiring  ARI  740-1993  instead  of 
ARI  740-1988  as  the  method  for  testing 
equipment. 

Provision  §  82.158(b)(2)  has  been 
added  to  permit  the  testing  and 
certification  of  recycling  or  recovery 
equipment  for  which  no  test 
methodology  is  set  forth  in  ARI  740- 
1993.  Standard  82.158(b)(3),  which 
adopts  ARI's  minimum  requirements  for 
equipment  certification,  is  unchanged 
(except  for  its  number).  Standard 
§  82.158(b)(4)  has  been  changed  to  lower 
the  quantity  of  refrigerant  that  can  be 
released  during  noncondensables 
purging  to  three  percent  of  the  charge  in 
two  years. 

Standard  §  82.158(b)(5)  has  been 
changed  to  require  that  recycling  and 
recovery  equipment  possess  "low-loss 
fittings"  as  defined  at  §  82.152(h) 
(instead  of  "positive  shutoff 


connections").  Standard  §  82.158(b)(6) 
has  been  added  to  require  that 
equipment  have  its  liquid  and  vapor 
recovery  rates  measured. 

Section  82.158(c)  establishes' 
requirements  for  grandfathered 
recycling  and  recovery  equipment. 
These  requirements  have  not  been 
changed  since  the  proposal,  except  in 
the  case  of  small  HCFC-22  equipment. 

The  equipment  standard  in 
§  82.158(d)  was  modified  to  require  90% 
efficiency  when  the  compressor  on  the 
appliance  is  operating  and  80% 
efficiency  when  the  compressor  is  not 
operational.  These  requirements  are  the 
same  for  both  passive  and  active 
equipment.  A  provision  was  also  added 
to  establish  a  standard  (four  inches  of 
Hg  vacuum)  for  equipment  intended  for 
use  with  small  appliances  that  is 
certified  under  Appendix  B.  The 
standard  for  equipment  used  to  recover 
refrigerant  from  small  appliances  at 
disposal  (§82.158(m))  was  modified  to- 
reflect  these  changes  also.  There  were 
no  changes  in  §  82.158(1) — equipment 
used  to  recover  refrigerant  from  MVACs. 

Requirement  §  82.158(f)  was  added  to 
apply  the  certification  requirements  for 
recycling  and  recovery  equipment  used 
with  MVACs  to  recycling  and  recovery 
equipment  used  with  MVAC-like 
appliances.  Requirement  §  82.156(g) 
permits  grandfathering  of  recycling  and 
recovery  equipment  intended  for  use 
with  MVAC-like  appliances  as  long  as 
that  equipment  can  draw  a  vacuum  of 
102mm  of  mercury. 

E.  Approved  Equipment  Testing 
Organizations  (§  82.160) 

A  requirement  was  added  to 
§  82.160(c)  to  prevent  organizations 
from  certifying  equipment  before  they 
are  approved  by  EPA.  However, 
§  82.160(e)  was  added  to  allow 
organizations  to  certify  equipment 
tested  previously  under  their  programs 
if  they  can  demonstrate  to  EPA  that  both 
the  program  and  the  equipment  met  all 
the  requirements  of  this  rule. 

F.  Technician  Certification  (§82.161) 

Section  82.161(a)  establishes  a 
mandatory  certification  requirement, 
not  in  the  NPRM.  whereby  all 
technicians  must  be  certified  by  an 
approved  certifying  program  within  18 
months  of  the  effective  date  of  today's 
rule. 

Section  82.161(b)  describes  the  test 
subject  material  that  will  be  included  on 
the  certification  test. 

Section  82.161(c)  describes  the 
responsibilities  of  certifying 
organizations. 
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Sectkio  82.161  (d)  and  (e)  descrtttM 
the  process  for  reconsiderabon  of  a 
certifying  program. 

Section  82.161(f)  requires  certified 
technicians  to  be  able  to  perfbnn 
recycling  and  recovery  procedures. 
Failure  to  correctly  perform  these 
procedures  could  result  in  the 
revocation  of  certification. 

Section  82.161(g)  establisbes  a 
method  for  certifying  programs  to  seek 
recognition  for  technicians  trained  prior 
to  the  effective  date  of  today's  rule. 

G.  Certification  by  Owners  (^Recovery 
and  Recycling  Equipment  (§  62.162) 

Section  82.162  requires  the 
certification  of  equipment  by  owners  by 
September  13, 1993.  New  $§82,162 
(a)(3)  and  (cK3)  have  been  added.  These 
sections  require  the  equipment  owners 
to  include  the  nimiber  of  service 
vehicles  used,  as  part  of  their 
certification  statement.  Sections  82.162 
(aK3)  and  (cK3)  in  the  NPRM  now 
appear  as  §§  82.162  (a)(4)  and  (cK4). 
Tnese  sections  were  slightly  modified. 
Equipment  grandfathered  by  today's 
rule  may  not  have  serial  or  model 
numbers,  therefore  the  phrase  "if 
applicable"  was  added.  Corrections 
w«re  made  to  the  addresses  listed  in 
§82.162  (a)(5). 

/.  Reclaimer  Certification  (§82.164) 

Section  82.164  establishes  the 
requirements  for  reclaimers 
r^rocessing  refrigerant  after  Septembw 
13, 1993.  There  were  no  changes 
between  the  NPRM  and  today's  rule. 

/.  Reporting  and  Recordkeeping 
Requirements  (§82.166) 

Provision  §  82.166(b)  was  added  to 
facilitate  the  functioning  of  the  sales 
restriction. 

Provision  §  82.166(c)  (fcnnerly  (b)) 
has  been  changed  to  require  submission 
of  lists  of  certified  eauipmaat  annually 
at  the  md  of  each  calendar  year  rather 
than  annually  beginning  60  days  after 
publication  of  this  rule. 

Provision  §  82.166(f)  was  added  to 
require  technician  certification 
programs  to  keep  records  of  the  names 
and  addresses  of  all  individuals  taking 
the  tests,  the  scores  of  all  certification 
tests  administered,  and  the  dates  and 
locations  of  all  tesU  administered,  and 
to  send  EPA  ui  activity  r^>oit  every  six 
nwnths. 

Provision  §  82.166(1)  wa«  added  to 
require  persons  servicing  apphances 
nonnally  containing  over  50  pounds  of 
refaigarant  to  provide  the  owner  and/or 
operator  of  such  appUancas  with 
documaotation  that  indicates  the 
amount  of  refiigwant  added  to  the 
appliance. 


Provision  §82.166(k)  was  added  to 
reqiiire  owners  and/or  operators  of 
apphancas  nonnally  mn»«i«tng  avm  50 
pounds  (rf  refrigerant  to  keep  servicing 
records  documenting  the  dato  and  type 
of  service,  as  well  as  the  quantity  of 
refrigerant  added. 

Provlslao  §82.166(1)  was  added  to 
raqolre  technicians  to  keep  a  o^y  of 
their  certlficete  at  their  place  of 
business. 

K.  Appendices  A,  B  and  C 

Appaodix  A  was  not  dbanged. 

Appendix  B  was  changed  from  ARI 
740-1991  to ARI 740-1903. 

Appendix  C  has  been  modified  in 
some  of  its  measurement  techniques. 

L.  Standards  for  Becoming  a  Certifying 
Program  for  Technicians  (Appendix  D) 

Appendix  D  establishes  additional 
requirements  organizations  must  meet 
in  order  to  be  approved  as  a  technician 
certifying  program  pursuant  to  §  82.161. 

V.  Suaunaiy  of  Suppertiiig  Analyaae 

A.  Regulatory  Impact  Analysis 

Executive  Oder  No.  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  (RIA)  for  ma}w  rules,  defined 
by  the  order  aa  those  likely  to  result  in: 

(1)  An  annual  efiiact  on  the  economy 
of  $100  million  or  more; 

(2)  A  ma)or  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  industries;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  annualized  costs  for  this 
rulemaking.  $71  million,  fall  under  $100 
million.  Therefore,  the  Agency  has 
determined  that  this  regidation  does  not 
meet  the  definition  of  a  ma)or  rule 
under  E.0. 12291.  Nonetheless,  due  to 
the  proximity  of  the  costs  of  this  rule  to 
the  $100  million  threshold,  the  Agency 
has  fulfilled  the  requirements  of  E.O. 
12291  and  prepared  an  RIA  to  assess  the 
impact  of  the  regulation  (see  Regulatory 
Impact  Analysis:  The  National 
Recycling  and  Emissicm  Reduction 
Program,  March  23, 1993)  which  is 
available  far  review  in  the  public  dodwt 
for  this  rulemaking.  This  analysts  is 
summarized  below. 

1.  Baseline.  Since  these  regulations 
are  being  promulgated  in  addition  to 
other  regpilations  that  aflsct  the  use  of 
CFCs  and  HCFCs.  the  baseUne  for  this 
analysis  must  reflect  the  state  of  affairs 
after  die  implementetion  of  previous 


rules  and  before  the  implementation  of 
the  final  rule.  Two  provisions  of  the 
Qean  Air  Act  that  must  be  considered 
when  defining  the  baseline  for  these 
regulations  are  the  pbaseout  of  CFCs 
required  by  section  604  of  the  Act  and 
the  prohibition  on  venting  contained  in 
section  608(c),  which  is  sel^ 
effectuating.  For  the  purposes  of  the 
analysis,  two  variablea  were  choeen  to 
describe  the  effects  of  these  provisions: 
the  percentage  of  the  market  in  which 
recycling  and  recovery  would  occur  as 
a  resuh  of  the  provision  (referred  to  aa 
either  mari^et  penetration  or 
compliance);  and  the  average  recapture 
efficiency  of  the  recycling  or  recovery 
methods  that  would  be  employed. 

The  CFC  phaseout  has  two  important 
effects  for  the  baseline:  it  affects  the 
quantities  of  CFCs  and  HCFCs  that  need 
to  be  recycled  and  it  makes  recycling 
cost-effective  for  owners  of  aquipmeot 
in  certain  sectors.  As  the  CFC  phaseout 
restricts  the  supply  of  CFCs,  their  prices 
will  rise.  As  a  result,  substitute 
chemicals  will  replace  CFCs  in  new 
equipment  and  it  will  become  less 
expensive  to  recycle  the  CFCs  in 
existing  equipment  than  to  buy  virgin 
CFCs  to  replace  them.  Sectors  in  which 
recycling  is  likely  to  occur  under  the 
phaseout  include  retail  food,  cold 
storage,  chiller*,  refr^rated  transmit, 
and  industrial  process  refrigeration.  In 
this  analysis,  market  penetration  is 
expected  to  be  100%,  and  the  efficiency 
of  equipment  to  be  about  95%  in  these 
sectors  under  the  phaseout.  A  recovery 
efficiency  of  ninety-five  percent  is 
assumed  to  be  the  level  that  is  most 
cost-effactive  from  a  private  (as  opposed 
to  a  sodal)  perspective.  This  baseline 
assumes  that  producers  will  phase  out 
the  production  of  CFCs  by  January  1, 
1996. 

The  self-efiiactuating  prohibition  on 
venting  required  by  section  608(c)  can 
be  considered  a  minimal  requirement  to 
recycle  because  chemicals  must  be 
recycled,  or  at  least  stored,  if  they 
cannot  be  vented.  However,  because  the 
prohibition  on  venting  does  not  in  itself 
contain  standards,  maximum  recovery 
efficiency  and  full  compliance  would 
not  be  expected  under  the  prohibitian 
alone.  The  hkely  rates  of  compliance  in 
the  household  refrigeration  and 
residential  air-conditioning  sectors 
would  be  estimated  to  reach 
approximately  80%  under  the 
prohibition  alone,  and  efficiencies  are 
estimated  to  be  75%  for  these  sectors. 

Under  the  rsqulrements  of  this 
rec3rcling  rufe,  recovery  efficiencies  are 
expected  to  range  between  90%  and 
99%,  depending  upon  the  equipment 
requirements  for  each  sector.  The 
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analysis  assumes  full  compliance  across 
all  sectors.' 

2.  Costs.  The  costs  of  the  recycling 
rule  consist  of  the  costs  of  certifying 
recycling  and  recovery  equipment, 
technician  certification,  recordkeeping 
costs,  and  refrigerant  storage  costs.  The 
Agency  estimates  the  cost  for  this 
regulator)'  program  over  a  25  year 
period  between  1994  and  2015  is  $1.3 
oillion.  These  costs  were  discounted  at 
2%.  EPA  performed  this  same  analysis 
with  discount  rates  of  4%  and  7%.  The 
costs  are  $1  billion  and  $0.8  billion, 
respectively. 

3.  Benefits.  The  benefits  of  the  three 
provisions  discussed  above  consist  of 
the  avoided  damage  to  human  health 
and  the  environment  that  would  have 
occurred  if,  without  regulation,  ozone- 
depleting  refrigerants  had  been  released 
rather  than  recaptured.  EPA's 
calculation  of  benefits  includes  the 
following:  (1)  Reduction  in  the 
incidence  of  melanoma  and  non- 
melanoma  skin  cancer  cases  and 
fatalities,  (2)  reduction  in  the  incidence 
of  cataract  cases,  (3)  increases  in  the 
value  of  crops  harvested  due  to 
reductions  in  both  direct  UV  effects  and 
indirect  effects  from  tropospheric 
(ground-based)  ozone,  (4)  increases  in 
the  value  of  fish  harvested  due  to 
decreased  levels  of  damaging  UV 
radiation,  and  (5)  decreased  costs  in 
protecting  polymer  products. 

Under  the  recycling  rule,  recycling 
efficiencies  are  assumed  to  increase 
because  certiHcation  of  recycling  and 
recovery  equipment  increases  the 
average  efficiency  of  this  equipment. 
The  Agency  estimates  the  range  of 
benefits  to  be  from  $.4  billion  to  $1.7 
billion,  depending  upon  whether  each 
life  saved  is  valued  at  $3  or  $12  million. 
These  benefits  were  discounted  at  a  2% 
discount  rate.  The  Agency  estimated 
benefits  at  discount  rates  of  4%  and  7%. 
The  resulting  benefits  were  from  $.1 
biUion  to  $.6  billion  at  the  4%  discount 
rate,  and  $.04  billion  to  $.2  billion  for 
the  7%  discount  rate. 

4.  Initial  Program  Costs  and  Benefits  for 
Technician  Certification 

The  short-term  benefits  of  technician 
certification  were  not  included  in  the 
previous  section.  The  Agency  assumed 
that  all  technicians  immediately 
complied  with  the  regulation,  and  that 
the  market  fully  transmitted  all  costs 
and  benefits  to  equipment  owners  and 
technicians.  Under  this  "perfect  market 
scenario",  technicians  knew  how  to 
recycle  efficiently,  did  not  mistakenly 
mix  refrigerants,  took  precautions  to 
avoid  using  contaminated  refrigerants, 
and  worked  to  maximize  benefits  for 


themselves,  as  well  as  for  equipment 
owners. 

Unfortunately,  there  are  impediments 
to  the  functioning  of  this  market.  First, 
technicians  may  not  be  fully 
accountable  to  the  owners.  Eventual 
equipment  failure  and  losses  in  energy 
efficiency  cannot  be  readily  traced  to 
poor  servicing  techniques.  These  may  be 
nidden  costs,  or  may  not  surface  until 
some  time  after  servicing.  In  such  cases, 
the  owner  is  unable  to  determine  the 
cause  of  the  failure.  Technician  training 
can  ensure  an  educated  workforce  to 
avoid  costly  mistakes. 

Furthermore,  there  are  over  300,000 
technicians.  It  is  difficult  to  assimie  that 
all  300,000  technicians  immediately 
comply  with  the  regulation,  and  use 
proper  servicing  techniques. 
Technicians  must  become  trained  in 
rec>'cling  techniques  and  become 
knowledgeable  of  the  regulation.  A 
technician  certification  program  would 
provide  this  information  as  quickly  as 
possible. 

In  a  separate  analysis,  the  Agency 
investigated  short-term  costs  and 
benefits  to  the  immediate 
implementation  of  the  recycling 
program.  Under  this  scenario,  the 
Agency  assumes  that  without  technician 
certification  ar^d  training,  there  are 
likely  energy  efficiency  losses  due  to 
inadvertent  mixing  of  refrigerants.  The 
Agency  estimates  that  in  the  first  year, 
these  costs  could  exceed  $100  million. 
In  addition,  trained  technicians  would 
avoid  introducing  refrigerant 
contaminated  with  acids  and  other 
corrosives  due  to  compressor  burnouts. 
The  Agency  estimates  this  cost  saving  to 
be  $15  million  annually. 

In  addition,  proper  training  could 
improve  productivity.  Under  this 
assumption,  technicians  could  save  $50 
million  in  the  first  year.  Furthermore, 
increased  recycling  avoids  the  need  to 
retrofit  a  significant  number  ot  pieces  of 
equipment.  This  could  save  close  to  $88 
million  annually. 

An  increase  in  compliance  rates  due 
to  better  knowledge  of  responsibilities 
yields  environmental  benefits.  EPA 
anticipates  that  an  increase  of  5%  in 
compliance  with  the  recycling 
regulation  yields  an  annualized  benefit 
of  $10  to  $42  million.  Through 
increased  recycling,  the  United  States 
can  avoid  more  than  $6  to  $26  million 
in  environmental  costs  for  production 
past  the  year  1995  for  essential  uses. 

The  Agency  believes  that  these  short- 
term  cost  savings  and  benefits  exceed 
the  costs  for  such  a  program.  EPA 
estimates  that  the  start-up  cost  to  certify 
300,000  technicians  can  range  from  $50 
to  $80  million.  Even  when  compared  to 
the  long-term  cost  of  $152  million  for 


technician  certification,  these  benefits 
outweigh  the  cost. 

B.  Regulatory  Flexibility  Analysis 

1.  Purpose 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  bead  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

The  Agency  has  performed  an  initial 
regulatory  flexibility  analysis  and 
determined  that  this  regulation  is 
unlikely  to  have  a  significant  impact  on 
a  substantial  number  of  small 
businesses.  The  analysis  is  found  in 
appendix  A  in  the  Regulatory  Impact 
Analysis:  The  National  Recycling  and 
Emission  Reduction  Program  and  is 
available  for  review  in  the  docket.  The 
methodology  and  results  of  the  analysis 
are  presented  below. 

2.  Methodology 

To  examine  the  impacts  on  small 
businesses,  EPA  characterized  the 
regulated  community  by  identifying  the 
SIC  codes  that  would  be  involved  in  the 
disposal  of  motor  vehicle  air 
conditioners  and  in  the  servicing, 
repair,  and  disposal  of  small  appliances, 
residential  air-conditioning,  and 
transport  refrigeration.  Firms  in  these 
sectors  were  divided  into  six  segments: 
Appliance  repair  shops,  air- 
conditioning  contractors,  refrigerated 
transport  service  dealers,  scrap  yards 
and  intermediate  processors,  automobile 
dismantlers,  and  autowreckers.  Impacts 
on  the  retail  food,  cold  storage,  chiller, 
and  industrial  process  sectors  were  not 
analyzed  because  refrigerant  recycling 
and  recovery  is  cost-effective  from  a 
private  perspective  in  these  sectors.  For 
these  sectors,  the  private  costs 
associated  with  recycling  and  recovery 
are  negligible  or  negative.  In  addition, 
two  other  sectors  were  excluded  from 
the  analysis:  Vocational  schools  and 
municipal  solid  waste  facilities.  Data  on 
vocational  schools  are  scarce,  and  the 
proposed  regulations,  which  affect  only 
one  aspect  of  vocational  training,  are  not 
likely  to  have  any  significant  impact  on 
vocational  schools.  Similarly,  the 
regulations  are  not  likely  to  have  a 
significant  impact  on  municipal  solid 
waste  facilities  because  these  facilities 
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generally  do  not  accept  white  goods 
such  as  refrigerators,  freezers,  and  room 
air  conditioners. 

There  was  a  disparity  between  the 
EPA  and  the  Census  Bureau  estimates  of 
the  number  of  establishments  in  each  of 
the  six  affected  industry  segments.  In 
some  areas,  such  as  the  appliance  repair 
segment,  the  number  of  establishments 
estimated  by  EPA  exceeded  the  number 
allocated  to  the  corresponding  SIC 
category.  In  others,  such  as  the  air- 
conditioning  contractor  segment,  EPA 
estimates  fell  below  Census  numbers  for 
the  corresponding  SIC.  The  disparities 
in  each  category  were  largely  a  matter  of 
definition.  Because  the  Census  Bureau 
assigns  a  business  to  a  given  SIC  coda 
based  on  the  source  of  the  majority  of 
its  sales  receipts,  an  SIC  code  may  not 
include  many  businesses  that  do  only 
some  work  in  the  area  of  concern.  At  the 
same  time,  some  SIC  codes  may  prove 
overly  inclusive,  such  as  SIC  1711. 
"Plumbing.  Heating,  and  Air- 
conditioning  Contractors,"  which 
includes  some  establishments  engaged 
only  in  plumbing  work  and  not  in  the 
service  or  disposal  of  air-conditioning 
equipment.  In  choosing  the  SIC  codes 
that  corresponded  to  segments  of  the 
potential  regulated  community,  EPA's 
analysis  focussed  primarily  on  ensuring 
that  each  sector  of  the  potential 
regulated  community  had  a 
tx>rre8ponding  SIC  code  that  accurately 
represented  its  structure.  The  fraction  of 
businesses  that  would  be  defined  as 
small  (under  the  Small  Business  Act,  or 
$BA)  among  the  establishments 
identified  by  EPA  in  each  segment  was 
then  assumed  to  ba  the  same  as  the 
fraction  of  businesses  that  would  be 
defined  as  small  among  those  in  the 
comparable  SIC  category. 

After  determining  the  number  of 
entities  in  each  industry  segment  that 
Would  be  classified  as  small,  the  Agency 
examined  the  compUance  costs  initially 
incurred  by  firms  and  the  extent  to 
which  these  costs  could  be  passed  on  to 
consumers.  EPA  then  performed  impact 
tests  using  sales,  profits,  and  cash-flow 
measures. 

The  costs  incurred  by  a  firm  as  a 
result  of  the  proposed  rule  include  the 
following  elements:  Labor  costs, 
operating  costs,  capital  costs, 
certification  costs,  and  the  avoided  costs 
of  purchasing  virgin  refrigerant.  To 
estimate  these  costs,  EPA  used  data  on 
the  quantity  of  air-conditioning  or 
refrigeration  equipment  in  each  of  the 
affected  sectors  and  on  the  frequency  of 
service  and  disposal  in  each  sector.  EPA 
then  divided  affected  businesses  into 
those  with  under  $1  million  annual 
sales  and  those  with  over  $1  million 
annual  sales.  This  distinction  is 


important  because  larger  firms  perform 
more  service  and  disposal  jobs  than 
smaller  firms  and  therefore  incur  higher 
labor  and  operating  costs.  (The 
distinction  bears  no  direct  relationship 
to  the  SBA  definition  of  small  business.) 
Annual  direct  compliance  costs  per 
business  ranged  between  $624  for  small 
appliance  repair  shops  and  $36,932  for 
large  autowreckers. 

Under  certain  conditions,  some 
portion  of  regulatory  costs  v^U  be 
passed  on  to  consumers.  Since  the 
proposed  rule  meets  these  conditions, 
businesses  will  not  bear  all  regulatory 
costs.  (For  a  complete  discussion  of 
regulatory  costs  incidence,  please  see 
appendix  A  to  the  RIA.)  Microeconomic 
theory  suggests  that  the  ratio  between 
the  elasticity  of  demand  for  a  good  and 
the  elasticity  of  supply  for  that  good  is 
roughly  equivalent  to  the  ratio  between 
the  producers'  share  of  regulatory  costs 
and  the  consumers'  share  of  regulatory 
costs.  The  extent  to  which  regulatory 
costs  may  be  passed  on  to  consumers, 
therefore,  depends  upon  the 
relationship  between  the  elasticity  of 
demand  and  the  elasticity  of  supply  for 
the  good  in  question.  The  elasticities  of 
demand  and  supply  are  a  measure  of 
how  demand  for  a  good  and  supply  of 
a  good  change  in  response  to  changes  in 
price. 

Although  the  factors  that  determine 
supply  and  demand  elasticity  can  be 
complex,  certain  forces  frequently  play 
an  important  role  in  determining  the 
character  of  supply  and  demand 
elasticity  for  a  good.  Generally,  demand 
for  a  good  will  decrease  when  the  price 
rises  because  consumers  will  choose  to 
purchase  substitutes  for  the  good. 
However,  if  substitutes  are  nonexistent 
or  expensive,  consumers  will  have 
fewer  alternative  to  purchasing  the 
original  good,  and  demand  will  change 
very  Uttle.  In  this  case,  the  demand 
elasticity  for  the  good  is  low.  Supply  of 
a  good  will  usually  decrease  when  the 
price  falls  because  it  becomes  less 
profitable  to  produce  the  good. 
However,  if  it  is  expensive  to  change  the 
supply  of  the  good  (e.g.,  requires  the 
retirement  of  valuable  capital 
equipment),  producers  will  have  fewer 
alternatives  to  producing  the  good,  and 
supply  will  change  relatively  little.  In 
this  case,  the  supply  elasticity  of  the 
good  is  low. 

When  the  demand  elasticity  for  a 
good  is  low  and  the  supply  elasticity  for 
the  good  is  high,  the  majority  of 
regulatory  costs  will  likely  be  home  by 
consumers.  EPA  developed  elasticity 
estimates  for  each  segment  of  the 
regulated  community.  Demand  elasticity 
estimates  for  the  specific  goods  in 
question  were  not  available.  As  a  result. 


the  Agency  used  estimates  of  demand 
elasticity  in  closely  related  industries  as 
proxies  for  actual  elasticity  estimates. 
Since  no  estimates  of  supply  elasticity 
were  available,  the  Agency  developed 
quantitative  estimates  of  supply 
elasticity  based  on  its  understanding  of 
the  various  segments  of  the  regulated 
community. 

EPA's  analysis  showed  that  demand 
was  likely  to  be  inelastic  in  all  affected 
industry  segments.  For  instance, 
demand  for  household  appliance  service 
is  unlikely  to  fall  significantly  in 
response  to  a  rise  in  price  because  (1) 
Equipment  such  as  the  household 
refrigerator  renders  a  s«rvice  that  is  vital 
to  most  consumers,  and  (2)  the  few 
substitutes  to  appliance  repair,  such  as 
purchase  of  a  new  appliance,  are  often 
expensive  and  impracticable.  The 
situation  is  similar  in  the  other  service 
segments.  In  the  disposal  segments, 
demand  is  likely  to  be  inelastic  because 
consumers  have  few  alternatives  to 
disposing  of  appliances  when  these 
items  are  retired,  and  auto  dismantlers 
and  wreckere  (who  play  the  role  of 
consumer  in  this  transaction)  have  few 
substitutes  for  junked  automobiles  in 
their  operations. 

Elasticities  of  supply  varied 
somewhat  more.  The  appliance  and 
residential  air-conditioning  repair 
segments  are  likely  to  have  high  supply 
elasticities  because  entering  these 
businesses  requires  a  relatively  low 
capital  investment  and  moving  into 
related  areas  (e.g.,  heating)  is  relatively 
easy.  On  the  other  hand,  the  supply 
elasticity  of  refrigerated  transport 
service  is  lower  because  refrigerated 
transport  service  is  highly  specialized 
and  entry  into  the  industry  entails 
substantial  capital  investment.  Scrap 
yards  and  intermediate  processors  are 
likely  to  respond  readily  to  price 
changes  because  they  have  a  large 
degree  of  flexibility  with  regard  to 
which  type  of  appliances  they  choose  to 
accept.  Supplies  of  junked  automobiles, 
however,  are  unlikely  to  change 
significantly  in  response  to  the  prices 
offered  for  them. 

Based  on  these  estimates,  EPA 
calculates  that  firms  will  bear  between 
four  percent  (for  scrap  yards  and 
intermediate  processors)  and  25  percent 
(for  rehigerated  transport  service 
dealersjof  the  compliance  costs 
associated  with  the  proposed  rule. 
Annual  compliance  costs  borne  by  firms 
range  between  $39  for  small  appliance 
repair  shops  and  $6,987  for  large  auto 
dismantlera.  (Again,  the  term  "large"  is 
used  here  to  refer  to  a  large  small 
business.) 

To  evaluate  the  significance  of  these 
costs,  EPA  performed  impact  tests  usin^ 
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sales,  profits,  and  cash  flow  measures. 
Existing  EPA  guidelines  suggest  that 
significant  economic  impacts  on  small 
businesses  occur  when  any  one  of  the 
following  three  criteria  are  satisfied 
(Environmental  Protection  Agency, 
Office  of  Policy,  Planning,  and 
Evaluation,  Guidelines  for  Complying 
with  the  Regulatory  Flexibility  Act, 
Draft  Document  dated  January  18, 
1991.): 

•  Annual  compliance  costs  exceed 
one  percent  of  sales; 

•  Annual  compliance  costs  exceed  10 
percent  of  profits;  or 

•  Aiuiual  debt-financed  capital 
compliance  costs  exceed  20  percent  of 
current  cash  flow. 

These  criteria  makeup  a  screening  test 
used  to  assess  initially  the  impacts 
likely  to  resuh  from  a  proposed 
regulation.  Should  a  "substantial 
number"  of  small  business,  defined  as 
over  20  percent  of  affected  small 
business,  satisfy  any  of  the  criteria 
outlined  above,  EPA  guidelines  require 
that  more  detailed  economic  analysis  be 
performed. 

Many  small  establishments  failed  the 
profits  and  cash  flow  tests  (that  is, 
profits  and  cash  flow  were  negative) 
before  imposition  of  the  regulation. 
These  were  thus  determined  to  be  in 
poor  financial  condition  under  the 
baseline  and  their  continued  failure  of 
these  tests  was  not  attributed  to  the 
proposed  rule.  Any  small  entities  not  in 
poor  financial  condition  under  the 
besehne  that  failed  any  of  the  tests 
above  were  assumed  to  incur  a 
significant  economic  impact  under  the 
proposed  rule. 

EPA's  analysis  showed  that  the 
proposed  rule  will  have  a  significant 
impact  on  16  percent  of  the  affected 
small  businesses.  These  small 
businesses  may  respond  in  a  number  of 
ways.  They  may:  (1)  Close  as  a  result  of 
the  costs  imposed  by  regulation,  (2) 
avoid  the  costs  imposed  by  the 
regulation  by  ceasing  work,  on 
refrigeration  and  air-conditioning 
equipment  while  continuing  to  provide 
other  types  of  service,  or  (3)  continue  to 
service  or  dispose  of  affected  equipment 
while  incvirring  increased  cost. 

Available  census  and  financial  data 
suggest  that  most  of  the  16  percent  will 
continue  to  service  or  dispose  of 
affected  equipment.  EPA  estimates  that 
annual  compliance  costs  borne  by  firms 
as  a  result  of  the  proposed  rule  will 
actually  exceed  annual  profits  for 
approximately  2500  small  businesses. 
These  2500  establishments  comprise 
approximately  3  percent  of  all  small 
businesses  in  the  regulated  community. 
F  irms  that  incur  axmual  compliance 


costs  in  excess  of  annual  profits  may  be 
forced  out  of  business  or,  alternatively, 
may  elect  to  discontinue  work  that 
involves  refiigeration  or  air- 
conditioning  equipment.  Firms  whose 
annual  compliance  costs  fall  below  their 
annual  profits  are  likely  to  stay  in 
business. 

Where  possible,  EPA  has  attempted  to 
minimize  the  economic  impact  of  this 
regulation  on  small  businesses.  For 
instance.  EPA  is  proposing  less  stringent 
standards  for  the  recovery  of  refrigerant 
from  small  appliances,  which  are 
frequently  repaired  by  one-  or  two-man 
service  shops.  These  standards  would 
permit  the  use  of  relatively  inexpensive 
passive  recovery  devices.  In  addition, 
EPA  is  proposing  fewer  requirements 
and  a  more  flexible  program  for  the 
disposal  of  small  apphances,  room  air 
conditioners,  and  MVACs  because  the 
industries  that  dispose  of  these  items 
are  unusually  decentralized. 

Moreover,  this  analysis  probably 
overstated  the  potential  impacts  of 
regulation  for  two  reasons.  First,  it 
estimated  the  combined  impacts  of  both 
the  section  608  recycling  rule  and  the 
self-effectuating  prohibition  on  venting. 
EPA  estimates  that  for  the  residential 
air-conditioning  and  household 
appliance  sectors,  80  percent  of 
recovery  jobs  can  be  attributed  to  the 
prohibition  on  venting,  and  for  transport 
refrigeration,  50  percent  of  recovery  jobs 
can  be  attributed  to  the  prohibition.  If 
this  analysis  had  examined  only  the 
incremental  impacts  due  to  the 
recycling  rule,  ihe  estimate  of  the 
percentage  of  small  businesses  affected 
significantly  would  have  been  reduced 
accordingly.  Second,  this  analysis 
examined  each  industry  segment  in 
isolation,  failing  to  account  for 
interactions  between  competing 
industry  sectors  (e.g.,  service  vs. 
disposal  of  appliance)  that  would  tend 
to  decrease  costs  borne  by  firms.  Thus, 
the  Agency  certifies  that  this  regulation 
will  not  have  an  impact  on  a  significant 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Infonnation  Collection 
Request  document  (ICR  No.  1626.02) 
has  been  prepared  by  EPA  and  a  copy 
may  be  obtained  fit)m  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
Street,  SW.,  (PM-223Y);  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 

Public  reporting  bunien  for  this 
collection  of  information  is  estimated  to 


vary  from  O.DB  to  180  hours  per 
response  with  an  average  of  0.2  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  the  collection  of 
information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  PoUcy  Branch;  EPA; 
401  M  Street,  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Sub)ects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure,  Air  pollution  control, 
Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated:  April  23, 1993. 
Carol  M.  Browner. 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  82  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  Authority:  The  authority  citation 
for  part  82  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

2.  Part  82  is  amended  by  adding 
subpart  F  to  read  as  follows: 

Subpart  F— ReqfcUng  and  Emlsaiona 
Reduction 


82.150 
82.152 
82.154 
82.156 
82.158 


Purpose  and  acope. 
Definitions. 
ProhibitioDS. 
Required  practices. 
Standards  for  recycling  and  recovery 
equipment. 

82.160  Approved  equipment  testing 
organizations. 

82.161  Technician  certification. 

82.162  Certification  by  owners  of  recovery 
and  recycling  equipment 

82.164    Reclaimer  certification. 
82.166    Reporting  and  recordkeeping 
requirwnents. 

Appendix  A  to  Subpart  F — Specifications  for 
FluorocariioB  Rafrigerants 
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Appendix  B  to  Stibput  F— PvfbnBaiica  of 
Rafrigarant  Sacovary,  Sacydiag  and/or 
KacUia  Equipment 

Appendix  C  to  Subpart  P— Method  fa* 
TeMing  Sacovety  Oevicea  far  Uee  Witii  Small 
AppUaacae 

Appendix  D  to  Subpart  F— Standards  for 
Becoming  a  Certifying  Program  for 
Technidaae 

Subpart  F— RacycUng  and  Emlaaiona 
Reduction 

I82.1S0    PurpoM  and  aeopa. 

(a)  The  purpose  of  this  subpart  is  to 
reduce  emissions  of  class  I  and  class  n 
refrigerants  to  the  lowest  achievable 

;  level  during  the  service,  maintenance, 
repair,  and  disposal  of  appliances  in 
accordance  with  section  608  of  the 
Clean  Air  Act. 

(b)  This  subpart  applies  to  any  person 
servicing,  maintaining,  or  repairing 
appliances  except  for  motor  vehicle  air 
conditioners.  This  subpart  also  applies 
to  persons  disposing  of  appliances, 
including  motor  vehicle  air 
conditioners.  In  addition,  this  subpart 
applies  to  refrigerant  reclaimers, 
appliance  owners,  and  manufactiirers  of 
appliances  and  recycling  and  recovery 
equipment. 

182.152    Dofinitlona. 

(a)  Appliance  means  any  device 

:  which  contains  and  uses  a  class  I  or 
class  n  substance  as  a  refrigerant  and 
which  is  used  for  household  or 
commercial  purposes,  including  any  air 
conditioner,  refrigerator,  chiller,  or 
freezer. 

(b)  Approved  equipment  testing 

■  organization  means  any  organization 
which  has  applied  for  and  received 
approval  from  the  Administrator 
pursuant  to  §82.160. 

(c)  Certified  refrigerant  recovery  or 
recycling  equipment  means  equipment 
certified  by  an  approved  equipment 
testing  organisation  to  meet  the 
standards  in  $  82.158  (b)  or  (d), 
equipment  certified  pursuant  to 

§  82.36(a),  or  equipment  manufactured 
'■  before  November  15, 1993,  that  meets 
the  standards  in  §  82.158  (c),  (e),  or  (g). 

(d)  Commercial  refrigeration  means, 
for  the  purposes  of  $  82.158(i),  the 
refrigeration  appliances  utilized  in  the 
retail  food  and  cold  storage  warehouse 
sectors.  Retail  food  includes  the 
refrigeration  equipment  found  in 
supermarkets,  convenience  stores, 
restaurants  and  other  food  service 
establishments.  Cold  storage  includes 
the  equipment  used  to  store  meat, 
produce,  dairy  products,  and  other 
perishable  goods.  All  of  the  equipment 
contains  large  refrigerant  chafes, 
typically  over  75  pounds. 


(e)  Disposal  means  the  process 
leading  to  and  including: 

(1)  The  discharge,  deposit,  dumping 
or  placing  of  any  discarded  appliance 
into  or  on  any  land  or  water; 

(2)  The  disassembly  of  any  appliance 
for  discharge,  deposit,  dumping  or 
placing  of  its  discarded  component 
parts  into  or  on  any  land  or  water,  or 

(3)  The  disassembly  of  any  appliance 
for  reuse  of  its  component  parts. 

(f)  High-pressure  appliance  means  an 
appliance  that  uses  a  refrigerant  with  a 
boiling  point  between  -  50  and  10 
degrees  Centigrade  at  atmospheric 
pressure  (29.9  inches  of  mercury).  This 
definition  includes  but  is  not  limited  to 
appliances  using  refrigerants  -12,  -22, 
-114,  -500,  or  -502. 

(g)  Industrial  process  refrigeration 
means,  for  the  purposes  of  S  82.156(i), 
complex  customized  appliances  used  in 
the  chemical,  pharmaceutical, 
petrochemical  and  manufacturing 
industries.  This  sector  also  includes 
industrial  ice  machines  and  ice  rinks. 

(h)  Low-loss  fitting  means  any  device 
that  is  intended  to  establish  a 
connection  between  hoses,  appliances, 
or  recovery  or  recycling  machines  and 
that  is  designed  to  close  automatically 
or  to  be  closed  manually  when 
disconnected,  minimizing  the  release  of 
refrigerant  from  hoses,  appliances,  and 
recovery  or  recycling  machines. 

(i)  Low-pressure  appliance  means  an 
appliance  that  uses  a  refrigerant  with  a 
boiling  point  above  10  degrees 
Centigrade  at  atmosphericjpressure 
(29.9  inches  of  mercury).  Tnis  definition 
includes  but  is  not  limited  to  equipment 
utilizing  refrigerants  -11.  -113,  and 
-123. 

(j)  Major  maintenance,  service,  or 
repair  means  any  maintenance,  service, 
or  repair  involving  the  removal  of  any 
or  all  of  the  following  appliance 
components:  Compressor,  condenser, 
evaporator,  or  auxiliary  heat  exchanger 
coil. 

(k)  Motor  vehicle  air  conditioner 
(MVAC)  means  any  appliance  that  is  a 
motor  vehicle  air  conditioner  as  defined 
in  40  CFR  part  82,  subpart  B. 

(1)  MVAC-like  appliance  means 
mechanical  vapor  compression,  open* 
drive  compressor  appliances  used  to 
cool  the  driver's  or  passenger's 
compartment  of  an  non-road  motor 
vehicle.  This  includes  the  air- 
conditioning  equipment  found  on 
agricultural  or  construction  vehicles. 
This  definition  is  not  intended  to  cover 
appliances  using  HCFC-22  refrigerant. 

(m)  Normally  containing  a  quantity  of 
refrigerant  means  containing  the 
quantity  of  refiigerant  within  the 
appliance  or  appliance  component 


when  the  appliance  is  operating  with  a 
full  charge  of  refrigerant. 

(n)  Opening  an  appliance  means  any 
service,  maintenance,  or  repair  on  an 
appliance  that  could  be  reasonably 
expected  to  release  refrigerant  from  the 
appliance  to  the  atmosphere  unless  the 
renrigerant  were  previously  recovered 
from  the  appliance, 

(o)  Person  means  any  individual  or 
legal  entity,  including  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  political  subdivision 
of  a  state,  Indian  tribe,  and  any  agency, 
department,  or  instrumentality  of  the 
United  States,  and  any  officer,  agent,  or 
employee  thereof. 

(p)  Process  stub  means  a  length  of 
tubing  that  provides  access  to  die 
refiigerant  inside  a  small  appliance  or 
room  air  conditioner  and  that  can  be 
resealed  at  the  conclusion  of  repair  or 
service. 

(q)  Reclaim  refrigerant  means  to 
reprocess  refrigerant  to  at  least  the 
purity  specified  in  the  ARl  Standard 
700-1988,  Specifications  for 
Fluorocarbon  Refrigerants  (appendix  A 
to  40  CFR  part  82.  subpart  F)  and  to 
verify  this  purity  using  the  analytical 
methodology  prescribed  in  the  ARl 
Standard  700-1988.  In  general, 
reclamation  involves  the  use  of 
processes  or  procedures  available  only 
at  a  reprocessing  or  manufacturing 
facihty. 

(r)  flecover  refiigerant  means  to 
remove  refrigerant  in  any  condition 
from  an  appliance  without  necessarily 
testing  or  processing  it  in  any  way. 

(s)  Recovery  efficiency  moans  the 
percentage  of  refrigerant  in  an  appliance 
that  is  recovered  by  a  piece  of  recycling 
or  recovery  equipment. 

(t)  Recycle  refrigerant  means  to  extract 
refrigerant  from  an  appliance  and  clean 
refiigerant  for  reuse  without  meeting  all 
of  the  requirements  for  reclamation.  In 
general,  recycled  refrigerant  is 
refrigerant  that  is  cleaned  using  oil 
separation  and  single  or  multiple  passes 
through  devices,  such  as  replaceable 
core  filter-driers,  which  reduce 
moisture,  acidity,  and  particulate 
matter.  These  procedures  are  usually 
implemented  at  the  field  job  site. 

(u)  Self-contained  recovery  equipment 
means  refrigerant  recovery  or  recycling 
equipment  that  is  capable  of  removing 
the  refrigerant  from  an  appliance 
without  the  assistance  of  components 
contained  in  the  appliance. 

(v)  Small  appliance  means  any  of  the 
following  products  that  are  fully 
manufactured,  charged,  and 
hermetically  sealed  in  a  factory  with 
five  (5)  pounds  or  less  of  refrigerant: 
refiigerators  and  fi^ezers  designed  for 
home  use,  room  air  conditionere 
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(including  window  air  conditioners  and 
packaged  terminal  air  conditioners), 
packaged  terminal  heat  pumps, 
dehumidifiers,  under-the-counter  ice 
makers,  vending  machines,  and 
drinking  water  coolers. 

(w)  System-dependent  recovery 
equipment  means  refrigerant  recovery 
equipment  that  requires  the  assistance 
of  components  contained  in  an 
appliance  to  remove  the  refrigerant  from 
the  appliance. 

(x)  Technician  means  any  person  who 
performs  maintenance,  service,  or  repair 
that  could  reasonably  be  expected  to 
release  class  I  or  class  II  substances  from 
appliances  into  the  atmosphere, 
including  but  not  limited  to  installers, 
contractor  employees,  in-house  service 
personnel,  and  in  some  cases,  owners. 
Technician  also  means  any  person 
disposing  of  appliances  except  for  small 
appliances. 

ly)  Very  high-pressure  appliance 
means  an  appliance  that  uses  a 
refrigerant  with  a  boiling  point  below 
-  50  degrees  Centigrade  at  atmospheric 
pressure  (29.9  inches  of  mercxiry).  This 
definition  includes  but  is  not  limited  to 
equipment  utilizing  refrigerants  — 13 
and  -503. 

§82.154    ProhlbMone. 

(a)  Effective  June  14, 1993,  no  person 
maintaining,  servicing,  repairing,  or 
disposing  of  appliances  may  knowingly 
vent  or  otherwise  release  into  the 
environment  any  class  I  or  class  11 
substance  used  as  refrigerant  in  such 
equipment.  De  minimis  releases 
associated  with  good  faith  attempts  to 
recycle  or  recover  refrigerants  are  not 
subject  to  this  prohibition.  Releases 
shall  be  considered  de  minimis  if  they 
occur  when: 

(1)  The  required  practices  set  forth  in 
§  82.156  are  observed  and  recovery  or 
recycling  machines  that  meet  the 
requirements  set  forth  in  §  82.158  are 
used;  or 

(2)  The  requirements  set  forth  in  40 
CFR  part  82,  subpart  B  are  observed. 
The  knowing  release  of  refrigerant 
subsequent  to  its  recovery  from  an 
appliance  shall  be  considered  a 
violation  of  this  prohibition. 

(b)  EHective  July  13, 1993  no  person 
may  open  appliances  except  MVACs  for 
maintenance,  service,  or  repair,  and  no 
person  may  dispose  of  appliances 
except  for  small  appliances,  MVACs, 
and  MVAC-like  appliances: 

(1)  Without  observing  the  required 
practices  set  forth  in  §82.156;  and 

(2)  Without  using  equipment  that  is 
certified  for  that  type  of  appliance 
pursuant  to  $  82.158. 

(c)  Effective  November  15, 1993,  no 
person  may  manufacture  or  import 


recycling  or  recovery  equipment  for  use 
during  the  maintenance,  servics,  or 
repair  of  appliances  except  MVACs,  and 
no  person  may  manufacture  or  import 
recycling  or  recovery  equipment  for  use 
during  the  disposal  of  appliances  except 
small  appliances,  MVACs,  and  MVAC- 
like  appliances,  imless  the  equipment  is 
certified  pursuant  to  S  82.158  (b),  (d).  or 
(f),  as  applicable. 

(d)  Effective  June  14, 1993,  no  person 
shall  alter  the  design  of  certified 
refrigerant  recycling  or  recovery 
equipment  in  a  way  that  would  affect 
the  equipment's  ability  to  meet  the 
certification  standards  set  forth  in 
§82.158  without  resubmitting  the 
altered  design  for  certification  testing. 
Until  it  is  tested  and  shown  to  meet  the 
certification  standards  set  forth  in 

§  82.158,  equipment  so  altered  will  be 
considered  uncertified  for  the  purposes 
of  §82.158. 

(e)  Effective  August  12, 1993.  no 
person  may  open  appliances  except 
MVACs  for  maintenance,  service,  or 
repair,  and  no  person  may  dispose  of 
appliances  except  for  small  appliances, 
MVACs,  and  MVAC-like  appliances, 
unless  such  person  has  certified  to  the 
Administrator  pursuant  to  §  82.162  that 
such  person  has  acquired  certified 
recovery  or  recycling  equipment  and  is 
complying  with  the  applicable 
requirements  of  this  subpart. 

(f)  Effective  August  12. 1993,  no 
person  may  recover  refrigerant  from 
small  appliances,  MVACs,  and  MVAC- 
like  appliances  for  purposes  of  disposal 
of  these  appliances  unless  such  person 
has  certified  to  the  Administrator 
pursuant  to  §  82.162  that  such  person 
has  acquired  recovery  equipment  that 
meets  the  standards  set  forth  in  §  82.158 
(1)  and/or  (m),  as  applicable,  and  that 
such  person  is  complying  with  the 
applicable  requirements  of  this  subpart. 

^  Effective  August  12, 1993  until 
November  13, 1995,  no  person  may  sell 
or  offer  for  sale  for  use  as  a  refiigerant 
any  class  I  or  class  n  substance 
consisting  wholly  or  in  part  of  used 
refrigerant  unless  the  class  I  or  class  II 
substance  has  been  reclaimed  as  defined 
at§82.152(q). 

(h)  Effective  August  12, 1993  until 
November  13, 1995.  no  person  may  sell 
or  offiar  for  sale  for  use  as  a  refrigerant 
any  class  I  or  class  n  substance 
consisting  wholly  or  in  part  of  used 
refrigerant  unless  the  refrigerant  has 
been  reclaimed  by  a  person  who  has 
been  certified  as  a  reclaimer  pursuant  to 
§82.164. 

(i)  Effective  August  12, 1993.  no 
person  reclaiming  refrigerant  may 
release  more  than  1.5%  of  the 
refrigerant  received  by  them. 


(j)  Effective  November  15, 1993,  no 
person  may  sell  or  distribute,  or  offer  for 
sale  or  distribution,  any  appliances, 
except  small  appliances,  unless  such 
equipment  is  equipped  with  a  servicing 
aperture  to  facilitate  the  removal  of 
refrigerant  at  servicing  and  disposal. 

(k)  Effective  November  15. 1993.  no 
person  may  sell  or  distribute,  or  offiar  for 
sale  or  distribution  any  small  appliance 
unless  such  equipment  is  equipped  with 
a  process  stub  to  facilitate  the  removal 
of  refrigerant  at  servicing  and  disposal. 

(1)  Effective  November  14. 1994  no 
person  may  open  an  appliance  except 
for  an  MVAC  and  no  person  mav 
dispose  of  an  appliance  except  tor  a 
small  appliance.  MVAC.  or  MVAC-like 
appliance,  imless  such  person  has  been 
certified  as  a  technician  for  that  type  of 
appliance  pursuant  to  §  82.161. 

(m)  No  technician  training  or  testing 
program  may  issue  certificates  pursuant 
to  §  82.161  imless  the  program  complies 
with  all  of  the  standards  of  §  82.161  and 
appendix  D.  and  has  been  granted 
approval. 

(n)  Effective  November  14. 1994  no 
person  may  sell  or  distribute,  or  offer  for 
sale  or  distribution,  any  class  I  or  class 
n  substance  for  use  as  a  refrigerant  to 
any  person  unless: 

(1)  The  buyer  has  been  certified  as  a 
Type  I,  Type  II,  Type  III,  or  Universal 
technician  pursuant  to  §  82.161; 

(2)  The  buyer  has  been  certified 
pursuant  to  40  CFR  part  82,  subpart  B; 

(3)  The  refrigerant  is  sold  only  for 
eventual  resale  to  certified  technicians 
or  to  appliance  manufacturers  (e.g..  sold 
by  a  manufacturer  to  a  wholesaler,  sold 
by  a  technician  to  a  reclaimer); 

(4)  The  refrigerant  is  sold  to  an 
appliance  manufacturer; 

(5)  The  refrigerant  is  contained  in  an 
appliance;  or 

(6)  the  refrigerant  is  charged  into  an 
appliance  by  a  certified  technician 
during  maintenance,  service,  or  repair. 

(o)  It  is  a  violation  of  this  subpart  to 
accept  a  signed  statement  pursuant  to 
§  82.156(0(2)  if  the  person  knew  or  had 
reason  to  know  that  such  a  signed 
statement  is  false. 

S  82.1 56    Required  practices. 

(a)  Effective  July  13, 1993,  all  persons 
opening  appliances  except  for  MVACs 
for  maintenance,  service,  or  repair  must 
evacuate  the  refrigerant  in  either  the 
entire  unit  or  the  part  to  be  serviced  (if 
the  latter  can  be  isolated)  to  a  system 
receiver  or  a  recovery  or  recycling 
machine  certified  pursuant  to  §  82.158. 
All  persons  disposing  of  appliances 
except  for  small  appliances,  MVACs, 
and  MVAC-like  appliances  must 
evacuate  the  refrigerant  in  the  entire 
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unit  to  a  recovery  or  recycling  machine 
certified  pursuant  to  §82.158. 

(1)  Pwsons  opening  appb«nca«  except 
for  small  appliance*.  MVACs,  and 
MVAC-like  appliances  for  ooMntmaice, 
service,  or  repair  must  evacuate  to  the 
levels  in  Table  1  before  opening  the 
appliuice,  unless 

tl}  Evacuation  of  the  appUance  to  the 
atmosphere  is  not  to  be  performed  after 
completion  of  the  maintananpft  service, 
or  repair,  and  the  maintenance,  service, 
or  repair  i»  not  major  as  defined  at 
§82.152(j):or 

(ii)  Due  to  leaks  in  the  appliance, 
evacuation  to  the  levels  in  Table  1  ia  not 
attainable,  or  would  substantially 
contaminate  the  refrigerant  being 
recovered.  In  any  of  thaaa  cases,  the 


reouireoMats  of  f  82.156(aXZ)  mast  be 
followad. 

(2)(i)  If  evacuation  of  the  appliaiu:a  to 
the  atmoaplure  is  not  to  be  performed 
after  completion  of  the  maintenance, 
service,  or  repair,  and  if  the 
maintenance,  service,  or  repair  is  not 
major  as  defined  at  §  B2.152(j).  the 
appliance  must: 

(A)  Be  evacuated  to  a  pressme  no 
higher  than  0  psig  before  it  is  opened  if 
it  is  a  high-  or  very  high-pressure 
appliance;  or 

iB)  Be  pressurized  to  0  psig  before  it 
is  opened  if  it  is  a  low-pressure 
appliance,  without  using  methods.  a.g., 
nitrogen,  that  require  subsequent 
purging. 

(ii)  If,  due  to  leaks  in  the  appliance, 
evacuation  to  the  levels  in  TaUe  1  is  not 


attainabta,  orwoald  substantially 
contaminate  the  refrigerant  being 
recovered,  persons  opening  the 
appliance  must: 

(A)  Isolate  leaking  fit)m  non-leaking 
components  wherever  possible; 

(B)  Evacuate  non-leaking  components 
to  be  opmied  to  the  levels  specified  in 
Table  1;  and 

(C)  Evacuate  leaking  components  to 
be  opened  to  the  lowest  level  that  can 
be  attained  without  substantially 
contaminating  the  refrigerant.  In  no  case 
shall  this  level  exceed  0  psig. 

(3)  Persons  disposing  of  appliances 
except  for  small  appliances,  MVACs. 
and  MVAC-like  appliances,  must 
evacuate  to  the  levels  in  Table  1. 


TABLE  1.— Required  Levei^  of  Evacuation  for  Appuances 

{Except  tor  smaJt  appliances.  MVACs,  and  MVAC-«ke  appiiances] 


Type  of  appUanca 


"^S^SoSSSnT  ^^^^"^  a*nP«wit  of  such  appliance,  nonnally  containing  less  than  200 

HCFC-^  appliance,  of  isolated  component  of  such  appliance,  nonnally  containing  lees  than  200 
pounds  o(  refngeranl 

HCFC-^  appliance,  or  isolated  component  of  such  appNanca,  normally  containing  200  pounds  or 
more  or  rstngerant. 

^^'^S!^*''*!!li[V?Sl!?^*'  leolated  component  of  such  appliance,  normally  containing  less 

than  200  pounds  of  refrigarant 
Other  hjghDreawjre  appliance,  or  isolatad  component  of  such  appliance.  nom«Dy  containing  200 

pounds  or  more  of  refrigerant  m    »» 

Very  high-pressure  appliance 

Low-pressure appfafKe  !""""!!"""'™^""'"' Z  Z~ 


IndMS  of  Hg  vacuum  (relative  to  sttnd- 

ard  atnoepheric  pressure  ol  29.8  inches 

Hg) 


Using  recovery 

or  racyciir>g 
equipment  marv 
ufactured  or  im- 
ported tMiore 
Nov.  15.  1993 


0 
0 

4 

4 

4 

0 
25 


U8ir>g  recovery  or  re- 
cycling equipntent 
manufactured  or  kn- 
ported  on  or  after  Nov. 
15,  1983 


0. 

0. 

10. 

10. 

15. 


25  mmHg  a»w^^ 


(4)  Persons  opening  small  appliances 
for  maintenance,  service,  or  repair  must: 

(i)  When  using  recycling  and  recovery 
equipment  manufactured  before 
November  15, 1993,  recover  80%  of  the 
refiigerant  in  the  «nall  appliance;  or 

(ii)  When  using  recycling  or  recovery 
equipment  manufactured  on  or  after 
Noven^r  15, 1993.  recover  90%  of  the 
refrigerant  in  the  appliance  when  the 
compreaaor  in  the  appliance  is 
operating,  or  80%  of  the  r^rigerant  in 
the  appliance  when  the  compressor  in 
the  appliance  is  not  operating;  or 

(iii)  Evacuate  the  saiall  appliance  to 
four  inches  of  mercury  vacuum. 

(5)  Persons  opening  MVAC-like 
appliances  for  maintenance,  service,  or 
repafr  may  do  so  only  while  properly 
using,  as  defined  at  $  82.32(e),  recycling 
or  recovery  equipment  certified 


pursuant  to  §  82.158  (f)  or  (g).  as 
apolicable. 

lb)  Effective  July  13. 1993.  all  persons 
opening  appliances  except  for  small 
appliances  and  MVACs  for 
maintenance,  service,  or  repair  and  all 
persons  disposing  of  appliances  except 
for  small  appliances  must  have  at  least 
one  piece  of  certified,  self-contained 
recovery  equipment  available  at  their 
place  of  business. 

(c)  System-dependent  equipment 
shall  not  be  used  with  appliances 
nonnally  containing  more  than  15 
pounds  of  refiigerant. 

(d)  All  recovery  or  recycling 
equipment  shall  be  used  in  accordance 
with  the  manufacturer's  directions 
unless  such  directions  conflict  with  the 
requirements  of  this  subpart. 

(e)  Refrigerant  may  be  returned  to  the 
appliance  from  which  it  is  recovered  or 


to  another  appliance  owned  by  the  same 
person  without  being  recycled  or 
reclaimed,  unless  the  appliance  is  an 
MVAC-like  appiiartce. 

(f)  Effective  ^jjy  13, 1993,  persons 
who  take  the  final  step  in  the  disposal 
process  (including  but  not  limited  to 
scrap  recyclers  and  landfill  operators)  of 
a  small  appliance,  room  air 
conditioning.  MVACs,  or  MVAC-like 
appliances  must  either; 

U)  Recover  any  remaining  refiigerant 
from  the  appliance  in  accordance  with 
paragraph  (g)  or  (h)  of  this  section,  ae 
apphcable;  or 

(2)  Verify  that  the  refrigerMt  has  been 
evacuated  from  the  appliance  or 
shipment  of  appliances  previously. 
Such  verification  must  include  a  signed 
statement  fet)m  the  person  from  whom 
the  appliance  or  shipment  of  appliances 
is  obtained  that  all  refrigerant  that  had 
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not  leaked  previously  has  been 
recovered  from  the  appliance  or 
shipment  of  appliances  in  accordance 
with  paragraph  (g)  or  (h)  of  this  section, 
as  applicable.  This  statement  must 
include  the  name  and  address  of  the 
person  who  recovered  the  refrigerant 
and  the  date  the  refrigerant  was 
recovered  or  a  contract  that  refrigerant 
will  be  removed  prior  to  delivery. 

(3)  Persons  complying  with  paragraph 
(f)(2)  of  this  section  must  noti^ 
suppliers  of  appliances  that  refrigerant 
must  be  properly  removed  before 
delivery  of  the  items  to  the  facility.  The 
form  of  this  notification  may  be  warning 
signs,  letters  to  suppliers,  or  other 
equivalent  means. 

(g)  All  persons  recovering  refrigerant 
from  MVACs  and  MVAC-like  appliances 
for  purposes  of  disposal  of  these 
appliances  must  reduce  the  system 
pressure  to  or  below  102  mm  of  mercury 
vacuum,  using  equipment  that  meets  the 
standards  set  forth  in  $  82.158(1). 

(h)  All  persons  recovering  the 
refrigerant  from  small  appliances  for 
purposes  of  disposal  of  these  appliances 
must  either: 

(1)  Recover  90%  of  the  refrigerant  in 
the  appliance  when  the  compressor  in 
the  appliance  is  operating,  or  80%  of  the 
refrigerant  in  the  appliance  when  the 
compressor  in  the  appliance  is  not 
operating:  or 

(2)  Evacuate  the  small  appliance  to 
four  Inches  of  mercury  vacuum. 

(i)  (1)  Owners  of  commercial 
refrigeration  and  industrial  process 
refrigeration  equipment  must  have  all 
leaks  repaired  if  the  eouipment  is 
leaking  at  a  rate  such  that  the  loss  of 
refrigerant  will  exceed  35  percent  of  the 
total  charge  during  a  12  month  period, 
except  as  described  in  paragraph  (i)(3) 
of  this  section. 

(2)  Owners  of  appliances  normally 
containing  more  tnan  50  pounds  of 
refrigerant  and  not  covered  by 

Earagraph  (i)(l)  of  this  section  must 
ave  all  leaks  repaired  if  the  appliance 
is  leaking  at  a  rate  such  that  the  loss  of 
refrigerant  will  exceed  15  %  of  the  total 
charge  during  a  12-month  period,  except 
as  described  in  paragraph  (i)(3)  of  this 
section. 

(3)  Owners  are  not  required  to  repair 
the  leaks  defined  in  paragraphs  (i)(l) 
and  (2)  of  this  section  if,  within  30  days, 
they  develop  a  one-year  retrofit  or 
retirement  plan  for  the  leaking 
equipment.  This  plan  (or  a  legible  copy) 
must  be  kept  at  the  site  of  the 
equipment.  The  original  must  be  made 
available  for  EPA  inspection  on  request. 
The  plan  must  be  dated  and  all  work 
under  the  plan  must  be  completed 
within  one  year  of  plan's  date. 


(4)  Owners  must  repair  leaks  pursxiant 
to  paragraphs  (i)(l)  and  (2)  of  this 
section  within  30  days  of  discovery  or 
within  30  days  of  when  the  leak(s) 
should  have  been  discovered,  if  the 
owners  intentionally  shielded 
themselves  from  information  which 
would  have  revealed  a  leak. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  the  control  number  2060-0256) 

182.156    Standards  for  recycling  and 
recovery  equipment 

(a)  Effective  November  15, 1993.  all 
manufacturers  and  importers  of 
recycling  and  recovery  equipment 
intended  for  use  during  the 
maintenance,  service,  or  repair  of 
appliances  except  MVACs  and  MVAC- 
like  appliances  or  during  the  disposal  of 
appliances  except  small  appliances, 
MVACs,  and  MVAC-like  appliances, 
shall  have  had  such  equipment  certified 
by  an  approved  equipment  testing 
organization  to  meet  the  applicable 
requirements  in  paragraph  (b)  or  (d)  of 
this  section.  All  manufacturers  and 
Importers  of  recycling  and  recovery 
equipment  intended  for  use  during  the 
maintenance,  service,  or  repair  of 
MVAC-like  appliances  shall  have  had 
such  equipment  certified  pursuant  to 

§  82.36(a). 

(b)  Equipment  manufactured  or 
imported  on  or  after  November  15, 1993 
for  use  during  the  maintenance,  service, 
or  repair  of  appliances  except  small 
appliances,  MVACs,  and  MVAC-like 
appliances  or  during  the  disposal  of 
appliances  except  small  appliances, 
MVACs,  and  MVAC-like  appliances 
must  be  certified  by  an  approved 
equipment  testing  organization  to  meet 
the  following  requirements: 

(1)  In  order  to  be  certified,  the 
equipment  must  be  capable  of  achieving 
the  level  of  evacuation  specified  in 
Table  2  of  this  section  under  tiie 
conditions  of  the  ARI  Standard  740- 
1993,  Performance  of  Refrigerant 
Recovery,  Recycling  and/or  Reclaim 
Equipment  (ARI  740-1993)  (Appendix 
B): 


Table  2.— Levels  of  Evacuation 
WHICH  Must  Be  Achieved  by 
Recovery  on  Recycling  Equip- 
ment Intended  for  Use  With 
Appliances^ 

[Manutactured  on  or  after  Novemt)er  15. 
1993] 


Type  of  appliance  with  which  re- 
covery or  recycling  machine  is  irv 
tended  to  be  used 


HCFC-22  appliances,  or  isolated 
component  of  such  appliances, 
normaly  containir>g  less  than 
200  pounds  of  refrigerant 

HCFC-22  appliances,  or  isoiatad 
component  of  such  appliances, 
norrrally  containing  200  pounds 
or  more  of  refrigerant 

Very  high-pressure  appliances 

Ottter  high-pressure  appliary»s.  or 
Isolated  compor^ent  of  such  ap- 
pliances, normally  containing 
less  than  200  pounds  of  refrig- 
erant   

Other  high-pressure  appliances,  or 
Isolated  comportent  of  such  ap- 
pliances, nonnaHy  containing 
200  pounds  or  more  of  refrig- 
erant   

Low-pressure  appliances  


Inches 

ofHg 

vacuum 


10 
0 


10 


15 
«25 


*  Except  for  small  appliances,  MVACs,  and 
MVAC-like  appliances 
'mm  Hg  absolute. 

The  vacuums  specified  in  inches  of 
Hg  vacuum  must  be  achieved  relative  to 
an  atmospheric  pressure  of  29.9  inches 
of  Hg  absolute. 

(2)  Recovery  or  recycling  equipment 
whose  recovery  efficiency  cannot  be 
tested  according  to  the  procedures  in 
ARI  740-1993  may  be  certified  if  an 
approved  third-party  testing 
organization  adopts  and  performs  a  test 
that  demonstrates,  to  the  satisfaction  of 
the  Administrator,  that  the  recovery 
efficiency  of  that  equipment  is  equal  to 
or  better  than  that  of  equipment  tnat: 

(i)  Is  intended  for  use  with  the  same 
type  of  appliance;  and 

(ii)  Achieves  the  level  of  evacuation 
in  Table  2. 

(3)  The  equipment  must  meet  the 
minimum  requirements  for  ARI 
certification  under  ARI  740-1993. 

(4)  If  the  equipment  is  equipped  with 
a  noncondensables  purge  device: 

(i)  The  equipment  must  not  release 
more  than  five  percent  of  the  quantity 
of  refrigerant  being  recycled  through 
noncondensables  piuging  under  the 
conditions  of  ARI  740-1993;  and 

(ii)  Effective  May  14. 1995,  the 
equipment  must  not  release  more  than 
tluree  percent  of  the  quantity  of 
refrigerant  being  recycled  through 
noncondensables  purging  under  the 
conditions  of  ARI  740-1993. 


;mi 
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(5)  The  aqulpraent  must  be  equipped 
with  low-Uws  fittings  on  aU  hoses. 

(6>The  equipment  must  have  its 
liquid  recovery  rate  and  its  vapor 
recovery  rate  measined  under  the 
conditions  of  ARI  740-1993. 


{fi)  Equipment  manufactured  or 
imported  before  November  15, 1903  for 
use  during  the  nwuntanance,  service,  or 
repair  of  appliances  except  small 
appliances.  MVACs.  and  MVAC-Uka 
appliances  or  during  the  Hi<B|K>ffal  of 
appliances  except  small  appliances. 


MVACs,  and  MVADlika  appliances  will 
be  considered  certified  if  it  is  capable  of 
achieving  the  level  of  evacuation 
specified  in  Table  3  of  this  section  when 
tested  using  a  properly  calibrated 
pressure  gauge: 


TABLE  3.-UVELS  OF  EVACUATION  WHJCH  MUST  BE  ACHIEVED  BY  RECOVERY  OR  RECYCLING  MACHINES 

Intended  for  Use  With  appliances  ' 

(MMMtecturad  before  November  15, 1991^ 


Type  of  airKxxxltttor*^,  or  reWgeratkw  equJprnerit  w»»  w^ 


tSJ^i^SlSriS;^                  °*  ~*  .qulpmer*^,SS?  S^  200  pounds  J^frS^: 
Low-pressure  eqtitpmerrt !.".*"!"!!"!".!"""!".""'"       "" "* * " 


Irwhes  of  vacuum 
(relative  to  starxtard 

atmos>heric  pree- 
aure  of  29.9  J 


Hfl) 


inches 


'  Except  for  smaU  appliances,  MVACs,  and  MVAC-ttke  appliances. 


0 

4 


4 
25 


(d)  Equipment  manufectured  or 
imported  on  or  after  November  15, 1993 
for  use  during  the  maintenance,  service, 
or  repair  of  small  appliances  must  be 
certified  by  an  approved  equipment 
testing  organization  to  be  capable  of 
either: 

(1)  Recovering  90%  of  the  refrigerant 
in  the  test  stand  when  the  compressor 
of  the  test  stand  is  operating  and  80% 
of  the  refrigerant  when  the  compressor 
of  the  test  stand  is  not  operating  when 
used  in  accordance  with  the 
manufacturer's  instructions  under  the 
conditions  of  appendix  C,  Method  for 
Testing  Recovery  Devices  for  Use  with 
Small  Appliances;  or 

(2)  Achieving  a  four-inch  vacuum 
under  the  conditions  of  appendix  B,  ARI 
740-1993. 

(e)  Equipment  manufactured  or 
imported  before  Novembw  15, 1993  fiar 
use  with  small  appliances  will  be 
considered  certified  if  ft  is  capable  of 
eithm: 

(1)  Recovering  80%  of  the  refrigerant 
in  the  system,  whether  or  not  the 
compressor  of  the  test  stand  is 
operating,  whrai  used  in  accordance 
with  the  muiufactuier's  instructions 
imder  the  conditions  of  q>pendix  C. 
Method  for  Testing  Recovwy  Devices  for 
Use  with  Small  Appliances;  or 

(2)  Achieving  a  four-inch  vacmun 
when  tested  using  a  properly  calilvated 
pressure  gauge. 

(Q  Equipment  Bianufactured  or 
imported  on  or  aftw  November  15, 1993 
for  use  during  the  maintenance,  service, 
or  repair  of  MVAC-Uke  appliances  must 


be  certified  in  accordance  with 
§  82.36(a}. 

(g)  Equipment  manufactured  or 
imported  before  November  15, 1993  for 
use  during  the  maintenance,  service,  or 
repair  of  MVAC-like  appliances  must  be 
capable  of  reducing  the  system  pressure 
to  102  mm  of  mercury  vacuum  under 
the  conditions  of  the  SAE  Standard, 
SAE  J1990  (appendix  A  to  40  CFR  part 
82,  subpart  B). 

(h)  Manufacturers  and  importers  of 
equipment  certified  under  paragraphs 
(b)  and  (d)  of  this  section  must  place  a 
label  on  each  piece  of  equipment  stating 
the  following; 

THIS  EQUIPMENT  HAS  BEEN  UiyilhTEU 
BY  (APPROVED  EQUIPMENT  TEST1>JG 
ORGANIZATION]  TO  MEET  EPA's 
MINIMUM  REQUIREMENTS  FOR 
RECYCLING  OR  RECOVERY  EQUIPMENT 
INTENDED  FOR  USE  WTTH  (APPROPRIATE 
CATEGORY  OF  APPLL^NCEI. 

The  label  shall  also  show  the  date  of 
manufacture  and  the  serial  number  (if 
applicable]  of  the  equipment.  The  1^1 
shall  be  affixed  in  a  readily  visible  or 
accessible  location,  be  made  of  a 
material  expected  to  last  the  lifatime  of 
the  equipment,  present  required 
information  in  a  manner  so  that  it  is 
likely  to  remain  legible  for  the  lifetime 
of  the  equipment,  and  be  affixed  in  such 
a  manner  tnat  it  cannot  be  removed 
bom  the  equipment  without  daraafie  to 
the  label. 

(i)  The  Administrator  will  maintain  a 
list  of  equipment  certified  purstiant  to 
paragraphs  (b).  (d),  and  (f)  of  this  section 
by  manu&cttirer  and  model.  Persons 


interested  in  obtaining  a  copy  of  the  list 
should  send  written  inquiries  to  the 
address  in  §82. 160(a). 

(j)  Manufacturers  or  importers  of 
recycling  or  recovery  equipment 
intended  for  use  during  the 
maintenance,  service,  or  repair  of 
appliances  except  MVACs  or  MVAC- 
like  appliances  or  during  the  disposal  of 
appliances  except  small  appliances, 
MVACs.  and  MVAC-like  appliances 
must  periodically  have  approved 
equipment  testing  organizations 
conduct  either: 

(1)  Retests  of  certified  recycling  or 
recovery  equipment;  or 

(2)  Inspections  of  recycling  or 
recovery  equipment  at  manufacturing 
facilities  to  ensure  that  each  equipment 
model  line  that  has  been  certified  under 
this  section  continues  to  meet  the 
certification  criteria. 

Such  retests  or  inspections  must  be 
conducted  at  least  once  every  three 
years  after  the  equipment  is  first 
certified. 

(k)  An  equipment  model  line  that  has 
been  certified  under  this  section  may 
have  its  certification  revoked  if  it  is 
subsequently  determined  to  fail  to  meet 
the  certification  criteria.  In  such  cases, 
the  Administrator  or  her  or  his 
designated  representative  shall  ^ve 
notice  to  the  manufacturer  or  importer 
setting  forth  the  basis  for  her  or  his 
determination. 

(1)  Equipment  used  to  evacuate 
refrigerant  from  MVACs  and  MVAC-like 
appliances  before  they  aie  disposed  of 
must  be  capable  of  reducing  the  system 
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pressure  to  102  mm  of  mercury  vacuum 
under  the  conditions  of  the  SAE 
Standard,  SAE  J1990  (appendix  A  to  40 
CFR  part  82,  subpart  B). 

(m)  Equipment  used  to  evacuate 
refrigerant  from  small  appliances  before 
they  are  disposed  of  must  be  capable  of 
either: 

(1)  Removing  90%  of  the  refrigerant 
when  the  compressor  of  the  small 
appliance  is  operating  and  80%  of  the 
refrigerant  when  the  compressor  of  the 
small  appliance  is  not  operating,  when 
used  in  accordance  with  the 
manufacturer's  instructions  under  the 
conditions  of  app)endix  C,  Method  for 
Testing  Recovery  Devices  for  Use  With 
Small  Appliances;  or 

(2)  Evacuating  the  small  appliance  to 
four  inches  of  vacuum  when  tested 
using  a  properly  calibrated  pressure 
gauge. 

182.160    Approved  equipment  iMtlng 
organizatione. 

(a)  Any  equipment  testing 
organization  may  apply  for  approval  by 
the  Administrator  to  certify  equipment 
pursuant  to  the  standards  in  §  82.158 
and  appendices  B  or  C  of  this  subpart. 
The  application  shall  be  sent  to:  Section 
608  Recycling  Program  Manager, 
Stratospheric  Protection  Division,  6205- 
J,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

(b)  Applications  for  approval  must 
include  written  information  verifying 
the  following: 

(1)  The  list  of  equipment  present  at 
the  organization  that  will  be  used  for 
equipment  testing. 

(2)  Expertise  in  equipment  testing  and 
the  technical  experience  of  the 
organization's  personnel. 

(3)  Thorough  knowledge  of  the 
standards  as  they  appear  in  §  82.158  and 
appendices  B  and/or  C  (as  applicable)  of 
this  subpart. 

(4)  The  organization  must  describe  its 
program  for  verifying  the  performance 
of  certified  recycling  and  recovery 
equipment  manufactured  over  the  long 
term,  specifying  whether  retests  of 
equipment  or  inspections  of  equipment 
at  manufacturing  facilities  will  be  used. 

(5)  The  organization  must  have  no 
conflict  of  interest  and  receive  no  direct 
or  indirect  financial  benefit  bom  the 
outcome  of  certification  testing. 

(6)  The  organization  must  agree  to 
allow  the  Administrator  access  to 
records  and  personnel  to  verify  the 
information  contained  in  the 
application. 

(c)  Organizations  may  not  certify 
equipment  prior  to  receiving  approval 
from  EPA.  If  approval  is  denied  under 
this  section,  the  Administrator  or  her  or 


his  designated  representative  shall  give 
written  notice  to  the  organization  setting 
forth  the  basis  for  her  ot  his 
determination. 

(d)  If  at  any  time  an  approved  testing 
organization  is  found  to  be  conducting 
certification  tests  for  the  purposes  of 
this  subpart  in  a  maimer  not  consistent 
with  the  representations  made  in  its 
application  for  approval  under  this 
section,  the  Administrator  reserves  the 
right  to  revoke  approval.  In  such  cases, 
the  Administrator  or  her  or  his 
designated  representative  shall  give 
notice  to  the  organization  setting  forth 
the  basis  for  her  or  his  determination. 

(e)  Testing  organizations  seeking 
approval  of  an  equipment  certification 
program  may  also  seek  approval  to 
certify  equipment  tested  previously 
under  the  program.  Interested 
organizations  may  submit  to  the 
Administrator  at  the  address  in 

S  82.160(a)  verification  that  the  program 
met  all  of  the  standards  in  §  82.160(b) 
and  that  equipment  to  be  certified  was 
tested  to  and  met  the  applicable 
standards  in  §82.158  (b)  or  (d).  Upon 
EPA  approval,  the  previously  tested 
equipment  may  be  certified  without 
being  retested  (except  insofar  as  such 
retesting  is  part  of  the  testing 
organization's  program  for  verifying  the 
{>erformance  of  equipment 
manufactured  over  the  long  term, 
pursuaiit  to  §  82.160(b)(4)). 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0256) 

182.161    Technician  certification. 

(a)  Effective  November  14. 1994, 
persons  who  maintain,  service,  or  repair 
appliances,  except  MVACs,  and  persons 
who  dispose  of  appliances,  except  for 
small  appliances,  room  air  conditioners, 
and  MVACs,  must  be  certified  by  an 
approved  technician  certification 
proo^m  as  follows: 

(1)  Persons  who  maintain,  service,  or 
repair  small  appliances  as  defined  in 

§  82.158(v)  must  be  properly  certified  as 
Type  I  technicians. 

(2)  Persons  who  maintain,  service,  or 
repair  high  or  very  high-pressiue 
appliances,  except  small  appliances  and 
MVACs,  or  dispose  of  high  or  very  high- 
pressure  appliances,  except  small 
appliances  and  MVACs,  must  be 
properly  certified  as  Type  n  technicians. 

(3)  Persons  who  maintain,  service,  or 
repair  low-pressure  appliances  or 
dispose  of  low-pressure  appliances  must 
be  properly  certified  as  Type  ID 
technicians. 

(4)  Persons  who  maintain,  service,  or 
repair  low-  and  high-pressiue 
equipment  as  described  in  §  82.161(a) 
(1).  (2)  and  (3)  must  be  properly 
certified  as  Universal  technicians. 


(5)  Persons  who  maintain,  service,  or 
repair  MVAC-like  appliances  must 
eiUier  be  properly  certified  as  Type  II 
technicians  or  complete  the  training  and 
certification  test  offered  by  a  training 
and  certification  program  approved 
under  8  82.40. 

(b)  Test  Subject  Material.  The 
Administrator  shall  maintain  a  bank  of 
test  questions  divided  into  four  groups, 
including  a  core  group  and  three 
technical  groups.  The  Administrator 
shall  release  this  bank  of  questions  only 
to  approved  technician  certification 
programs.  Tests  for  each  type  of 
certification  shall  include  a  minimiun  of 
25  questions  drawn  from  the  core  group 
and  a  minimum  of  25  questions  drawn 
bom  each  relevant  technical  group. 
These  questions  shall  address  the 
subject  areas  listed  in  appendix  D. 

(c)  Program  Approvcu.  Persons  may 
seek  approval  of  any  technician 
certification  program  (program),  in 
accordance  with  the  provisions  of  this 
paragraph,  by  submitting  to  the 
Administrator  at  the  address  in 

S  82.160(a)  verification  that  the  program 
meets  all  of  the  standards  listed  in 
appendix  D  and  the  following 
standards: 

(1)  Alternative  Examinations. 
Programs  are  encouraged  to  make 
provisions  for  non-English  speaking 
technicians  by  providing  tests  in  other 
languages  or  allowing  the  use  of  a 
translator  when  taking  the  test.  If  a 
translator  is  used,  the  certificate 
received  must  indicate  that  translator 
assistance  was  reouired.  A  test  may  be 
administered  orally  to  any  person  who 
makes  this  request,  in  writing,  to  the 
program  at  least  30  days  before  the 
scheduled  date  for  the  examination.  The 
letter  must  explain  why  the  request  is 
being  made. 

[2]Recertification.  The  Administrator 
reserves  the  right  to  specify  the  need  for 
technician  recertification  at  some  future 
date,  if  necessary,  by  placing  a  notice  in 
the  Federal  Register. 

(3)  Proof  of  Certification.  Programs 
must  issue  individuals  a  wallet-sized 
card  to  be  used  as  proof  of  certification, 
upon  successful  completion  of  the  test. 
Programs  must  issue  an  identification 
card  to  technicians  that  receive  a  score 
of  70  percent  or  higher  on  the  closed- 
book  certification  exam,  within  30  days. 
Programs  providing  Type  I  certification 
using  the  mail-in  format,  must  issue  a 
permanent  identification  card  to 
technicians  that  receive  a  score  of  84 
percent  or  higher  on  the  certification 
exam,  no  later  than  30  days  after  the 
program  has  received  the  exam  and  any 
additional  required  material.  Each  card 
must  include,  at  minimum,  the  name  of 
the  certifying  program,  and  the  date  the 


IMI 


Federal  Regjater  /  Vol.  58,  No.  92  /  Friday.  May  14.  1993  /  Rules  and  Regulations  28719 


organization  became  a  certifying 
program,  the  name  of  the  person 
certified,  the  type  of  certification,  a 
imique  number  for  the  certified  person, 
and  the  following  text: 

(Name  of  person]  has  been  certified  as 
a  (Type  I.  Type  U,  Type  m.  and/or 
Universal,  as  appropriate]  technician  as 
reauired  by  40  CFR  part  82,  subpart  F. 

(4)  The  Administrator  reserves  the 
right  to  consider  other  factors  deemed 
relevant  to  ensure  the  effectiveness  of 
certification  programs. 

(d)  If  approvaus  denied  under  this 
section,  tne  Administrator  shall  give 
Moitten  notice  to  the  program  setting 
forth  the  basis  for  her  or  his 
determination. 

(e)  If  at  any  time  an  approved  program 
violates  any  of  the  above  requirements, 
the  Administrator  reserves  the  right  to 
revoke  approval.  In  such  cases,  the 
Administrator  or  her  or  his  designated 
representative  shall  give  notice  to  the 
organization  setting  forth  the  basis  for 
her  or  his  determination. 

(f)  Authorized  representatives  of  the 
Administrator  may  require  technicians 
to  demonstrate  on  the  business  entity's 
premises  their  ability  to  perform  proper 
procedures  for  recovering  and/or 
recycling  refiigerant.  Failure  to 
demonstrate  or  failure  to  properly  use 
the  equipment  may  result  in  revocation 
of  the  certificate.  Failure  to  abide  by  any 
of  the  provisions  of  this  subpart  may 
also  result  in  revocation  or  suspension 
of  the  certificate.  If  a  technician's 
certificate  is  revoked,  the  technician 
would  need  to  recertify  before 
maintaining,  servicing,  repairing  or 
disposing  of  any  appliances. 

(g)  Persons  seeking  approval  of  a 
technician  certification  program  may 
also  seek  approval  for  technician 
certifications  granted  previously  under 
the  program.  Interested  persons  may 
submit  to  the  Administrator  at  the 
address  in  §  82.160(a)  verification  that 
the  program  met  all  of  the  standards  of 
S  82.161(c)  and  appendix  D,  or 
verification  that  the  program  met  all  of 
the  standards  of  §  82.161(c)  and 
appendix  D,  except  for  some  elements  of 
the  test  subject  material,  in  which  case 
the  person  must  submit  verification  that 
supplementary  information  on  that 
material  will  be  provided  pivsuant  to 
appendix  D,  section  (j). 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0256) 

S82.162    Certtficatton  by  owmre  of 
recovery  and  recyding  equipment 

(a)  No  later  than  August  12, 1993.  or 
within  20  days  of  commencing  business 
for  those  persons  not  in  business  at  the 
time  of  promulgation,  persons 
maintaining,  servicing,  or  repairing 


appliances  except  for  MVACs,  and 
persons  disposing  of  appliances  except 
for  small  appliances  and  MVACs.  must 
certify  to  the  Administrator  that  such 
person  has  acquired  certified  recovery 
or  recycling  equipment  and  is 
complying  witn  tne  applicable 
requirements  of  this  subpart.  Such 
equipment  may  include  system- 
dependent  equipment  but  must  include 
self-contained  eqiupment,  if  the 
equipment  is  to  be  used  in  the 
maintenance,  service,  or  repair  of 
appliances  except  for  small  appliances. 
TTie  owner  or  lessee  of  the  recovery  or 
recycling  equipment  may  perform  this 
certification  for  his  or  her  employees. 
Certification  shall  take  the  form  of  a 
statement  signed  by  the  owner  of  the 
equipment  or  another  responsible 
officer  and  setting  forth: 

(1)  The  name  and  address  of  the 
purchaser  of  the  equipment,  including 
the  county  name; 

(2)  The  name  and  address  of  the 
establishment  where  each  piece  of 
equipment  is  or  will  be  located; 

(3)  The  number  of  service  trucks  (or 
other  vehicles)  used  to  transport 
technicians  and  equipment  between  the 
establishment  and  job  sites  and  the 
field; 

(4)  The  manufacturer  name,  the  date 
of  manufacture,  and  if  applicable,  the 
model  and  serial  number  of  the 
equipment;  and 

(5)  The  certification  must  also  include 
a  statement  that  the  equipment  will  be 
properly  used  in  servicing  or  disposing 
of  appliances  and  that  the  information 
given  is  true  and  correct.  Owners  or 
lessees  of  recycling  or  recovery 
equipment  having  their  places  of 
business  in: 

Connecticut 
Maine 

Massachusetts 
New  Hampshire 
Rhode  Island 
Vermont 

must  send  their  certifications  to: 

CAA  §608  Enforcement  Contact,  EPA 
Region  I.  Mail  Code  APC,  JFK  Federal 
Building.  One  Congress  Su«et,  Boston,  MA 
02203. 

Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in: 


New  York 
New  Jersey 
Puerto  Rico 
Virgin  Islands 

must  send  their  certifications  to: 

CAA  S  608  Enforcement  Contact,  EPA 
Region  II,  Jacob  K.  JaviU  Federal  Building,  26 
Federal  Plaza,  Room  5000.  New  York.  NY 
10278. 


Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in: 

Delaware 

District  of  Columbia 

Maryland 

Pennsylvania 

Virginia 

West  Vliginla 

must  send  their  certifications  to: 

CAA  §608  Enforcement  Contact,"EPA 
Region  III,  Mail  Code  3AT21,  Ml  Chestnut 
Building.  Philadelphia,  PA  19107. 

Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in: 

Alabama 
Florida 
Georgia 
Kentucky 

Mississippi 
North  Carolina 
South  Carolina 
Tennessee 

must  send  their  certifications  to: 

CAA  §  608  Enforcement  Contact.  EPA 
Region  IV,  345  Courtland  Street,  NE.,  Mail 
Code  APT-AE,  Atlanta,  GA  30365. 

Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in: 

Illinois 

Indiana 

Michigan 

Minnesota 

Ohio 

Wisconsin 

must  send  their  certifications  to: 

CAA  §608  Enforcement  Contact,  EPA 
Region  V.  Mail  Code  AT18J,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604-3507. 

Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in: 

Arkansas 
Louisiana 
New  Mexico 
Oklahoma 
Texas 

must  send  their  certifications  to: 

CAA  §  608  Enforcement  Contact,  EPA 
Region  VI,  Mail  Code  6T-EC,  First  Interstate 
Tower  at  Fountain  Place,  1445  Ross  Ave.. 
Suite  1200,  Dallas,  TX  75202-2733. 

Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in: 

Iowa 
Kansas 
Missouri 
Nebraska 

must  send  their  certifications  to: 

CAA  §  608  Enforcement  Contact,  EPA 
Region  Vn.  Mail  Code  ARTX/ARBR,  726 
MinnesoU  Ave.,  Kansas  City,  KS  66101. 
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Ownen  or  1ms«m  of  racydlng  or 
namry  equipment  heviag  tbeir  placee 
of  business  in: 

Colorado 
Montana 
North  Dakota 
South  DakoU 
Utah 
WjToming 

must  send  tbeir  certificatioDS  to: 

CAA  §606  EnfarcHnent  Cootact.  EPA 
ResioB  Vm,  Mail  Code  8AT-AP.  999 18th 
Street.  Suite  500.  Denver.  CO  80202-2405. 

Ownets  Of  lessees  of  lecycling  of 
recovery  equipment  having  the^  places 
of  business  in: 

American  Samoa 

Arizona 

California 

Guam 

HawaU 

Nevada 

must  send  their  certifications  to: 

CAA  $  608  Enforcement  Contact,  EPA 
Region  IX,  Mail  Code  A-3. 75  Hawthorne 
Street.  Son  Frandsco.  CA  9410S. 

Owners  or  lessees  of  recycling  or 
recovery  equipment  having  their  places 
of  business  in: 

Alaska 
Idaho 
Oregon 
Washington 

must  send  their  certifications  to: 

CAA  S  608  Enforcement  Contact.  EPA 
Region  X.  Mail  Code  AT-082. 1200  Sixth 
Ave.,  Seattle,  WA  98101. 

(b]  Certificates  under  paragraph  (a)  of 
this  section  are  not  transfisrable.  In  the 
event  of  a  change  of  ownership  of  an 
entity  that  maintains,  services,  or 
repairs  appliances  except  MVACs,  or 
that  disposes  of  appliances  except  small 
appUances.  MVACs,  and  MVAC-like 
appliances,  the  new  owner  of  the  entity 
shall  certify  within  30  days  of  the 
change  of  ownership  pursuant  to 
paragraph  (a)  of  this  section. 

(c)  No  later  than  August  12, 1993, 
persons  rscoveriog  refrigerant  from 
small  appUances.  MVACs,  and  MVAC- 
like  appliances  for  purposes  of  disposal 
of  these  appliances  must  certify  to  the 
Administrator  that  such  person  has 
acquired  recovery  equipment  that  meets 
the  standards  set  forth  in  §  82.158  (1) 
and/or  (m),  as  applicable,  and  that  such 
person  is  complying  with  the  appbcable 
requirements  of  this  subpart.  Such 
equipment  may  include  system- 
dependent  equipment  but  must  include 
self-contained  equipment,  if  the 
equipment  is  to  be  used  in  the  disposal 
of  appliances  except  for  small 
appliances.  The  owner  or  lessee  of  the 
recovery  or  recycling  equipment  may 


perform  this  certificatiao  for  his  or  her 
employees.  Certification  shall  take  the 
form  of  a  statement  signed  by  the  owner 
of  the  equipment  or  another  responsible 
officer  and  setting  forth: 

(1)  The  name  and  address  of  the 
purchaser  of  the  equipment,  including 
the  county  name; 

(2)  The  name  and  address  of  the 
establishment  whoe  each  piece  of 
equipment  is  or  will  be  looited; 

(3)  The  number  of  service  trucks  (or 
other  vehicles)  used  to  transport 
technicians  and  equipment  between  the 
establishment  and  job  sites  and  the 
field: 

(4)  The  manufacturer's  name,  the  date 
of  manufacture,  and  if  applicable,  the 
model  and  serial  number  of  the 
equipment:  and 

(5)  The  certification  mtist  also  Include 
a  stateuMnt  that  the  eqtiipment  will  be 
properly  used  in  recovering  refrigerant 
from  appliances  and  that  the 
information  givm  is  true  and  correct 
The  certification  shall  be  sent  to  the 
appropriate  address  in  paragraph  (a). 

id)  Failure  to  abide  by  any  of  the 
provisions  of  this  subpart  may  result  in 
revocation  or  suspension  of  certification 
under  paragraph  (a)  or  (c)  of  this 
section,  hi  such  cases,  the  Administrator 
or  her  or  his  designated  representative 
shall  give  notice  to  the  organization 
setting  forth  the  basis  for  her  or  his 
determination. 

(Approved  by  the  OfRce  of  Managwnent  and 
Budeat  under  the  control  number  2060-0256) 


f82.t«4   nscWwiii  ceclWctien. 

Effective  August  12, 1993,  persons 
reclaiming  used  refrigerant  for  sale  to  a 
new  owner  must  certify  to  the 
Administrator  that  sudh  person  will: 

(a)  Retiun  refrigerant  to  at  least  the 
standard  of  piuity  set  forth  in  ARI 
Standard  700-1988,  Specifications  for 
Fluorocarbon  Refrigerants; 

(b)  Verify  this  purity  using  the 
methods  set  forth  in  ARI  Standard  700- 
1988: 

(c)  Release  no  more  than  1.5  percent 
of  the  refrigerant  during  the  reclamation 
pnx^ss,  aiul 

(d)  Dispose  of  wastes  from  the 
reclamation  process  in  accordance  with 
all  applicable  laws  and  regulations.  The 
data  elements  for  certification  are  as 
follows: 

(1)  The  name  and  address  of  the 
reclaimer; 

(2)  A  list  of  equipment  used  to 
reprocess  and  to  analyze  the  refrigerant; 
and 

(3)  The  owner  or  a  responsible  officer 
of  the  reclaimer  must  sign  the 
certification  stating  that  the  refrigerant 
will  be  returned  to  at  least  the  standard 
of  purity  set  forth  tn  ARI  Standard  700- 


1988,  Specifications  for  Fluorocarbon 
Refrigerants,  that  the  purity  of  the 
refrigerant  wrill  be  verified  using  the 
methods  set  forth  in  ARI  Standard  700- 
1988,  that  no  more  than  1.5  percent  of 
the  refrigerant  will  be  released  during 
the  reclamation  process,  that  wastes 
firom  the  reclamation  process  will  be 
property  disposed  of,  and  that  the 
infarmati<m  given  is  true  and  correct 
The  oertification  shcnild  be  sent  to  the 
following  address:  Section  608 
Recycling  Program  Manager. 
Stratospheric  Protection  Division, 
(6205-J),  VS.  EnviroomenUl  Protection 
Agency,  401 M  Street.  SW.,  Washington. 
DC  20460. 

(e)  Certificates  are  not  tTansferd>Ie.  In 
the  event  of  a  change  in  ownmship  of 
an  entity  which  reclaims  refrigerant,  the 
new  owner  of  the  entity  shaU  certify 
within  30  days  of  the  change  of 
ownership  pursuant  to  this  section. 

(0  Failure  to  abide  by  any  of  the 
provisions  of  this  subpart  may  result  in 
revocation  or  suspension  of  the 
certification  of  the  reclaimer.  In  such 
cases,  the  Administrator  or  her  or  his 
designated  representative  shall  give 
notice  to  the  organization  setting  forth 
the  basis  for  her  or  his  determination. 

(Approved  by  the  Office  of  Management  and 
Bu<^  under  the  control  number  2060-0256) 

faa.1€6   Raportins  and  recordkeepina 

(a)  All  persons  vdio  sell  or  distribute 
any  class  I  or  class  II  substance  for  use 
as  a  refrigerant  must  retain  invoices  that 
indicate  the  name  of  the  purchaser,  the 
date  of  sale,  and  the  quantity  of 
refrigerant  purchased. 

(b)  Purchasers  of  any  class  I  ot  class 
n  refrigerants  who  employ  technicians 
who  recover  refrigwants  may  provide 
evid«Ke  of  each  technician's 
certification  to  the  wholesaler  who  sells 
them  refrigerant;  the  wholesaler  will 
then  keep  this  information  on  file.  In 
such  cases,  the  purchaser  must  notify 
the  wholesaler  regarding  any  change  in 
a  technician's  certification  or 
employment  status. 

(c)  Approved  equipment  testing 
orgaiiizatioDS  must  maintain  records  of 

nuipment  testing  and  performance  and 
ist  of  equipment  that  meets  EPA 
requirements.  A  list  of  all  certified 
equipment  shall  be  submitted  to  EPA 
vrithin  30  days  of  the  organization's 
approval  by  EPA  and  aimually  at  the 
end  of  each  calendar  year  thereafter. 

(d)  Approved  equipment  testing 
organizations  shall  submit  to  EPA 
within  30  days  of  the  certification  of  a 
new  model  liiie  of  recycling  or  recovery 
equipment  the  name  of  the 
manufacturer  and  the  name  and/or 
serial  number  of  the  model  line. 


JMI 
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(e)  Approved  equipment  testing 
organizations  shall  notify  EPA  if  retests 
of  equipment  or  inspections  of 
manufacturing  facilities  conducted 
pursuant  to  S  82.158(j)  show  that  a 
previously  certified  model  line  fails  to 
meet  EPA  requirements.  Such 
notification  must  be  received  within 
thirty  days  of  the  retest  or  inspection. 
'     (f)  Programs  certifying  technicians 
must  maintain  records  in  accordance 
with  section  (g)  of  appendix  D  of  this 
subpart. 

(g)  Reclaimers  must  maintain  records 
of  the  names  and  addresses  of  persons 
;  sending  them  material  for  reclamation 
and  the  quantity  of  the  material  (the 
combined  mass  of  refrigerant  and 
contaminants)  sent  to  them  for 
reclamation.  Such  records  shall  be 
maintained  on  a  transactional  basis. 

(h)  Reclaimers  must  maintain  records 
of  the  quantity  of  material  sent  to  them 
for  reclamation,  tlie  mass  of  refrigerant 
reclaimed,  and  the  mass  of  waste 
products.  Reclaimers  must  report  this 
information  to  the  Administrator 
annually  within  30  days  of  the  end  of 
the  calendar  year. 

I   (i)  Persons  disposing  of  small 
appliances.  MVACs,  and  MVAC-like 
appliances  must  maintain  copies  of 
signed  statements  obtained  pursuant  to 
§82.156(0(2). 

(j)  Persons  servicing  appliances 
normally  containing  50  or  more  pounds 
of  refiigerant  must  provide  the  owner/ 
operator  of  such  appliances  with  an 
invoice  or  other  documentation,  which 
indicates  the  amount  of  refrigerant 
added  to  the  appliance. 

(k)  Owners/operators  of  appliances 
normally  containing  50  or  more  pounds 
of  refrigerant  must  keep  servicing 
records  documenting  the  date  and  type 
of  service,  as  well  as  the  quantity  of 
refrigerant  added.  TTie  owner/operator 
must  keep  records  of  refrigerant 
purchased  and  added  to  such 
appliances  in  cases  where  owners  add 
their  own  refrigerant.  Such  records 
should  indicate  the  date(s)  when 
refrigerant  is  added. 

(1)  Technicians  certified  under 
§82.161  must  keep  a  copy  of  their 
certificate  at  their  place  of  business. 

(m)  All  records  required  to  be 
maintained  pursuant  to  this  section 
must  be  kept  for  a  minimum  of  three 
years  unless  otherwise  indicated. 
Qitities  that  dispose  of  appliances  must 
keep  these  records  on-site. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0256) 


Appendix  A  to  Subpart  F— 
Specifications  tat  Fluorocaibon 
Refrigerants 

This  appendix  is  based  on  Air- 
conditioning  and  Refrigeration  Institute 
Standard  700-88: 

Section  1.  Purpose 

1.1  Purpose.  The  purpose  of  this  standard 
is  to  enable  users  to  evaluate  and  accept/ 
reject  refrigerants  regardless  of  source  (new, 
reclaimed  and/or  repackaged)  for  use  in  new 
and  existing  refrigerating  and  air 
conditioning  products  within  the  scorn  of 
ARI.  *^ 

1.1.1    This  standard  is  Intended  for  the 
guidance  of  the  industry,  including 
manufiacturers,  refrigerant  reclaimers, 
rep>aclcagers,  distributors,  installers, 
servicemen,  contractors  and  for  cons\uners. 

1.2  Review  and  Amendment.  This 
standard  is  subject  to  review  and  ameedment 
as  the  technology  advances. 

Section  2.  Scope 

2.1    Scope.  This  standard  defines  and 
classifies  refrigerant  contaminants  primarily 
based  on  standard  and  generally  available 
test  methods  and  specifies  acceptable  levels 
of  contaminants  (purity  requirements)  for 
various  fluorocarbon  refrigerants  regardless 
of  source.  These  refrigerants  are:  Rll;  Rl2; 
R13;  R22:  Rn3;  R114;  R500;  R502  and  R503 
as  referenced  in  the  ANSI/ASHRAE  Standard 
"Number  Designation  of  Refrigerants" 
(American  Society  of  Heating,  Refrigerating 
and  Air  Conditioning  Engineers,  Inc., 
Standard  34-78). 

Section  3.  Definitions 

3.1     "Shall".  "Should".  "Becommended". 
or  "It  Is  Recommended".  "Shall",  "should", 
"recommended",  or  "it  is  recommended" 
shall  be  interpreted  as  follows: 

3.1.1  SAo/y.  Where  "shall"  or  "shall  not" 
is  used  for  a  provision  specified,  that 
provision  is  mandatory  if  compliance  with 
the  standard  is  claimed. 

3.1.2  Should,  Recommended,  or  It  is 
Recommended.  "Should",  "recommended". 
or  "it  is  recommended"  is  used  to  indicate 
provisions  which  are  not  mandatory  but 
which  are  desirable  as  good  practice. 

Section  4.  Characterization  of  Refrigerants 
and  Contaminants 

4 . 1    C3iaracterization  of  refrigerants  and 
contaminants  addressed  are  listed  in  the 
fbllowinggeneral  classifications: 

4.1.1  Characterization 

a.  Boiling  point 

b.  Boiling  point  range 

4.1.2  Contaminants 

a.  Water 

b.  Chloride  ion 

c.  Acidity 

d.  High  boiling  residue 

e.  Particulates/solids 

f.  Non-condensables 

g.  Other  refrigerants 

Section  5.  Sampling.  Test  Methods  and 
Maximum  Permissible  Contaminant  Levels 

5.1    The  recommended  referee  test 
methods  for  the  various  contaminants  are 


given  In  the  following  paragraphs.  If  alternate 
test  methods  are  employed,  the  user  must  Iw 
able  to  demonstrate  that  they  produce  results 
equivalent  to  the  specified  referee  method 
5.2    Refrigerant  Sampling. 

5.2.1  Special  precautions  should  be  taken 
to  assure  that  representative  samples  are 
obtained  for  analysis.  Sampling  shall  be  done 
by  trained  laboratory  personnel  following 
accepted  sampling  and  safety  procedures. 

5.2.2  Gas  Phase  Sample.  A  gas  phase 
sample  shall  be  obtained  for  determining  the 
non-condensables  by  connecting  the  sample 
cylinder  to  an  evacuated  gas  sampling  bulb 
by  means  of  a  manifold.  The  manifold  should 
have  a  valve  arrangement  that  facilitates 
evacuation  of  all  connecting  tubing  leading  to 
the  sampling  bulb.  Since  non-condensable 
gases,  if  present,  will  concentrate  in  the 
vapor  phase  of  the  refrigerant,  care  must  be 
exercised  to  eliminate  introduction  of  air 
during  the  sample  transfer.  Purging  is  not  an 
acceptable  procedure  for  a  gas  phase  sample 
since  it  may  introduce  a  foreign  product. 
Since  Rll  and  Rll 3  have  normal  boiling 
points  at  or  above  room  temperatures,  non- 
condensable  determination  is  not  required 
for  these  refrigerants. 

5.2.3  Liquid  Phase  Sample.  A  liquid 
phase  sample,  which  may  be  obtained  as 
follows,  is  required  for  all  tests  listed  in  this 
standard,  except  the  test  for  non- 
condensables.  Place  an  empty  sample 
cylinder  with  the  valve  opened  in  an  oven  at 
230°F  IllO'^]  for  one  hour.  Remove  it  from 
the  oven  while  hot,  immediately  connect  to 
an  evacuation  system  and  evacuate  to  less 
than  1  mm.  mercury  (1000  microns).  Close 
the  valve  and  allow  it  to  cool. 

5.2.3.1  The  valve  and  lines  from  the  unit 
to  be  sampled  shall  be  clean  apd  dry. 
Connect  the  line  to  the  sample  cylinder 
loosely.  Purge  through  the  loose  connection. 
Make  the  connection  tight  at  the  end  of  the 
purge  period.  Take  the  sample  as  a  liquid  by 
chilling  the  sample  cylinder  slightly.  Do  not 
load  the  cylinder  over  80  percent  full  at  room 
temperature.  This  can  be  accomplished  by 
weighing  the  empty  cylinder  and  then  the 
cylinder  with  refrigerant.  The  cylinder  must 
not  become  completely  full  of  liquid  tielow 
130«F  |54.4''C1.  When  the  desired  amount  of 
refrigerant  has  been  collected,  close  the 
valve(s)  and  disconnect  the  sample  cylinder 
immediately. 

5.2.3.2  Check  the  sample  cylinder  for 
leaks  and  record  the  gross  weight. 

5.3    Refrigerant  Boiling  Point  and  Boiling 
Range. 

5.3.1  The  test  method  shall  be  that 
described  in  the  Federal  Specification  for 
"Fluorocarbon  Refrigerants"  BB-F-1421  B 
dated  March  5. 1982,  section  4.4.3. 

5.3.2  The  required  values  for  boiling 
point  and  boiling  point  range  are  given  in 
Table  1,  "Physical  Properties  of  Fluorocarbon 
Refrigorants  and  Maximum  Contaminant 
Levels." 

5.3.3  Gas  chromatography  (GC)  is  an 
acceptable  alternate  test  method  which  can 
be  used  to  characterize  refrigerants.  This  is 
done  by  comparison  to  the  known  standards. 
Listed  below  are  some  readily  available  GC 
methods. 
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ALTERNATE  GAS  CHROMATOGRAPHY  TEST  METHODS 
[Sm  Appandbc  A  for  tMM  and  MurcM] 


R«fng6fant 


R11 

R12 

R13 

R22 

R113 

R114 

RSOO 

RS02 

RS03 


la 


RSV/ALAfi/CM3  mtH  RSV/ALAa€M4 

RSV/ALAB/C^e 

RSV/ALAB/CM20 

RSV/ALAfi/CM8 

RSV/ALABVCM6 

RSV/ALABCM21 

RSV/ALAfi/CMS 

RSV/ALAB^CMe 

RSV/ALAfi/CM20 


OuponI 


F3205 
F3227 
F3275 
F3290 
F3297 
F3305 
F3327 
F3333 
F3337 


165.01CW 

165.01CW(P) 

1 66.01  CQP) 

165.01LV(P) 

165.01CC 

.165.01CC<P) 

165.01CW(P) 

166.01CC 

.165.01CW(P) 


AMMd 


0-11-7A 
G-ia-7A 

G-22-7A 

GSV0-1A 

&-114-7A 

G-600-7A 

G-602-7A 

G-603-7A 


Phy» 


Not*:  Equivoieni  latMralofy  iMt  rrwihoda  may  be  avaUabl*  from  other  producers  o<  these  refr<geran«». 


Vapo 

tan 
/ 


5.4  Water  Content. 

5.4.1  Th«  Karl  Fiachcr  Test  Method  shall 
be  used  for  determining  the  water  content  of 
retrigerant.  This  method  is  described  in 
ASTM  Standard  for  "Water  In  Gases  Using 
Karl  Fisher  Reagent"  B700-79.  reapproved 

1 984  ( Amencan  Society  far  Testing 
Mdtenais,  Philadelphia.  PA).  This  method 
can  be  used  for  refrigerants  that  are  either  a 
liQuid  or  a  gas  at  room  temperature, 
including  Refrigerants  11  and  113.  For  all 
retrigermnts.  the  sample  for  water  analysis 
shall  be  taken  from  the  liquid  phase  of  the 
container  to  be  tested.  Proper  operation  of  the 
analytical  method  requires  special  equipment 
and  an  experienced  operator.  The  precision 
ot  the  results  is  excellent  if  proper  sampling 
and  handling  (xocedurea  are  followed. 
Refrigerants  containing  a  colored  dye  can  be 
successfully  analyzed  for  water  using  this 
method. 

5.4.2  Water  is  a  harmful  contaminant  in 
refrigerants  because  it  causes  freeze  up. 
corrosioa  and  promotes  unfovorabia 
chemical  faiaakdown.  The  refrigerants 
covered  in  this  standard  shall  have  a 
maximum  water  content  of  10  f>arTs  per 
miUioo  (ppm)  by  weight. 

5.5  Chloride  hns.  The  refrigerant  shall  be 
tested  for  chlorides  as  an  indication  of  the 
preseoca  of  hydrochloric  or  similar  acids. 

5.5.1  The  test  method  shall  be  that 
described  in  the  Federal  Specificatioa  for 
"Fluorocarbon  Refrigerants,"  BB-F-1421B, 
dated  Mairh  5, 1982,  (U.S.  General  Services 
Administration)  section  4.4.4  (silver  nitrate 
reagent).  This  simple  test  will  detect  HCl  and 
other  halogens  and  requires  only  a  5  ml 
sample.  The  test  will  show  noticflebie 
turbidity  at  equivalent  HCl  levels  of  about  25 
ppm  by  weight  or  higher. 

5.5.2  The  results  of  the  test  shall  not 
exhibit  any  sign  of  turbidity.  Report  the 
results  as  "pass"  or  "fail" 

5.6  Acidity. 

5.6.1    The  acidity  test  uses  the  titration 
principle  to  detect  any  compound  that 
ionizes  as  an  acid.  The  test  requires  about  a 


100  to  120  gram  sample  and  has  a  lowec 
detection  limit  of  01  ppm  by  weight 

5.6.2  The  test  method  shall  be  per  Allied 
approved  analytical  procedure 
"Clotermination  of  Acidity  in  Genetron*  and 
Genesolv*  Fluorocarbons,"  GP-GEN-2A 
(used  by  permission  of  Allied-Signal,  Inc., 
Columbia  Road  and  Park  Avenue,  P.O.  Box 
1139R.  Morhstotvn,  New  )ersey  07960),  or 
DuPont  procedure,  "The  Determination  of 
Acid  Number— Visual  Titnmetric 
Procedure,"  FPL-i-1974  (used  by 
permission  of  Freon  Products  Division  E.I. 
duPont  de  Nemours  and  Co.,  Inc., 
Brandywine  Building  13237,  Wilmington, 
Delaware  19898). 

5.6.3  The  maximum  permissible  acidity 
is  1  ppm  by  weight. 

5.7  High  Boiling  Residue. 

5.7.1  High  boiling  residue  will  be 
determined  by  measuring  the  residue  after 
evaporation  of  a  standard  volume  of 
refrigerant  at  a  temperature  50*F  (lO.O^CJ, 
above  the  boiling  point  of  the  sample  using 
a  Goet2  tube  as  specified  in  the  Federal 
Specification  for  "Fluorocarbon 
Refrigerants,"  BB-F-1421B,  dated  March  5, 
1982.  Oils  and  organic  acids  will  be  captured 
by  this  method. 

5.7.2  The  value  for  high  boiling  residue 
shall  be  expressed  as  a  percentage  by  volume 
and  shall  not  exceed  the  maximum  percent 
specified  in  Table  1. 

5.8  Particulates/ Solids. 

5.8.1  During  the  Boiling  Range  test,  a 
measured  amount  of  sample  is  evaporated 
from  a  Coetz  bulb  under  controlled 
temperature  conditions.  The  particulatesy 
solids  shall  be  determined  by  visual 
examination  of  the  empty  Goetz  bulb  after 
the  sample  has  evaporated  completeiy. 
Presence  of  dirt,  rust  or  other  particulate 
contamination  is  reported  as  "fail." 

5.8.2  For  details  of  the  above  test  method, 
refer  to  the  DuPont  method  for 
"Determination  of  Boiling  Range,  Residue, 
Particulates"  F3200.037.01CW(P)  (used  by 
permission  of  Freon  Products  Division,  EI. 
duPoint  de  Nemours  and  Co.,  Inc.). 


5.9  Non-Condens(^hs. 

5.9.1  Non-condensable  gases  consist 
primarily  of  air  accumulated  in  the  vapor 
phase  of  refrigerant-containing  tanks.  The 
solubility  of  air  in  the  refrigerants  liquid 
phase  is  extremely  low  and  air  is  not 
significant  as  a  liquid  phase  contaminant 
The  presence  of  non-condensable  gases  may 
reflect  poor  quality  control  in  transferring 
refrigerants  to  storage  tanks  and  cylinders. 

5.9.2  The  test  method  shall  be  that 
described  in  the  Federal  Specification  for       n 
"Fluorocarbon  RefrigeranU."  BB-F-1421B. 
dated  March  5, 1982,  section  4.4.2 
(perchloroethylene  method).  Gas 
Chromatography,  as  described  in  5.3.3  is  an 
acceptable  alternate  test  method. 

5.9.3  The  maximum  level  of  non- 
condensaUes  in  the  vapor  phase  of  a 
refrigerant  in  a  container  shall  not  exceed  1.5 
percent  by  volume. 

5.10  Other  Refrigerants. 

5.10.1  The  amount  of  other  refrigerants  In 
the  subject  refrigerant  shall  be  determined  by 
one  of  the  gas  chromatographic  methods 
described  in  5.3.3  for  the  appropriate 
refrigerant 

5.10.2  The  subject  refrigerant  shall  not 
contain  more  than  0.5  percent  by  weight  of 
other  refrigerants  (see  Table  1). 

Section  6.  Reporting  Procedure 

6.1    The  source  (manufactiirer,  reclaimer 
or  repackager)  of  the  packaged  refrigerant 
should  be  identified.  The  fluorocarbon 
refrigerant  shall  be  identified  by  its  accepted 
refrigerant  number  and^or  its  chemical  name. 
Maximum  permissible  levels  of  contaminants 
are  shown  in  Table  1.  Test  results  shall  be 
tabulated  in  a  like  manner. 

Section  7.  Voluntary  Conformance 

7.1     Voluntary  Conformance. 
Conformance  to  this  standard  is  vohinttfy. 
However,  any  refrigerant  specified  as  meeting 
these  requirements  shall  meet  all  of  the 
requirements  given  in  this  standard. 


LIquk 

tan 

V 


Titlea 


Genei 

laa 

P.O.I 
TheF 
Runa 


Refr 
R11 

R12 

R13 

R22 

R113 

R114 

RSOO 

R502 

R503 

Not( 


Freon 
E.I.  di 
1007  1 
Wilmi 


IMI 


Refrl 
R1I 
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Table  1— Physical  Properties  of  Fluorocarbon  Refrigerants  and  Maximum  Contaminant  Levels 


Physical  Properties: 

Boilirig  point 

F  0  29.92  in. 
H«  

Boiling  range  F 
for  5%  to  85% 
by  volume  dis- 
tilled   

Vapor  Phase  Con- 
tamirwwtts: 

Air  and  other 
non- 

corKJensables 
(in  Wied  con- 
tainer) Max.  % 

by  volume  

Liquid  Phase  Con- 
taminants: 

Water— ppm  by 
weight  

Chlohde  ion— rw 
turtNdtty  to 
pass  by  test  .. 

Acidity— Max. 
ppm  by  weight 

High  t>oilir>g  resi- 
duea— Max.  % 
by  volume 

Particulates/Sol- 
ids— visuaHy 
dean  topass 

Other  refrig- 
erants—^ax. 
%  by  weight  .. 


ReMgeranii 


R11 


74.9 
(23J1 

O.S 


10 

Pass 
1.0 

0.01 

Pass 

0.5 


R12 


-21.6 
(-29.8) 

0.5 


1.5 

10 

Pass 
1.0 

0.01 

Pass 

0.5 


R13 


-114.6 
1-81.4J 

0.9 


1.5 

10 

Pass 
1.0 

0.05 

Pass 

0.5 


R22 


-41.4 
I-40.8J 

0.5 


1.5 

10 

Pass 
1.0 

0.01 

Pass 

0.5 


R113 


117.6 

H7.6] 

0.5 


10 

Pass 
1.0 

0.03 

Pass 

0.5 


R114 


38.8 
[3.8] 

0.5 


1.5 

10 

Pass 
1.0 

0.01 

Pass 

0.5 


R500 


-28.3 
1-33.5) 

0.9 


1.5 

10 

Pass 

1.0 

0.05 

Pass 

0.5 


R502 


-49.8 
[-45.4) 

0.9 


1.5 

10 

Pass 
1.0 

0.01 

Pass 

0.5 


R503 


- 127.6 
(-88.7) 

0.9 


TiflH  and  SeuFcai  ef  Altenute  Ge>  Ghroaetography  Twt  MeUuxk 


General  Chemical  Business 

ICI  Chemicals  and  Polymer  Ltd. 

P.O.  Box  13 

The  Heath 

Runcorn  Cheshire.  England  WA74QP 


ja 


Methods  for  the  Analysis  of  "Arctons,"  MDI  400/32  "Organic  Impurities  by  Gas  Chromatography" 


Refrigerant 


R11 

Rliz 

R13 

R22 

R113 

R114 

R500 

R502 

R503 


Method  No. 


RSV/ALABCM3  and  RSV/ 

ALAB^M4 
RSV/ALAaCM5 

rsv/alaba:»«o 

rsv/alab/cm8 

rsv/alab/cm6 

rsv/alab/cm21 

rsv/alab/cm5 

rsv/alab/cm8 

RSV/ALAa/CM20 


Title 


Arcton  11. 

Arcton  12. 

Arcton  22. 
Arcton  113. 
Arcton  114. 


Note:  Used  with  permission  of  the  source. 


Freon  Products  Division 

E.L  duPont  de  .Nemours  and  Co.,  Inc. 

1007  Market  Street 

Wilmington,  Delaware  19898 


DuPont 


Refrigerant 


R11 


Method  No. 


F3205.165.01CW 


Title 


1.5 

10 

Pass 
1.0 

0.01 

Pass 

0.5 


Determination  of  Purity  by  Gas  Chromatogn^jhy  "Freon"  11  Ruorocarbon. 
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R«Mg«(ant 


R12 

R13 

R22 

R113 

R114 

R500 

R502 

R503 


Method  No. 


F3227.165.01CW(P) 

F3275.165.01CC(P) 

F3290.165.01LV(P) 

F3297.165.01CC 

F3305.166.01CX;(P) 

F3327.165.01CW(P) 

F3333.165.01CC 

F3337.165.01CW(P) 


Title 


"Frson"  12  Determination  oi  Purity. 
DetenT*ialloo  Ot  Composltioo  "Freon"  13  nuorocartwn. 
"Freon"  22  Detenninatton  o<  Purity  by  Gas  Chfomatography. 
"Freon"  1 13  DetermJnatkxi  o*  Purtty  by  Gas  Chromatoflraphy. 
"Freonr*  114  Fkjorocaiton— Determination  of  Compoeitlon. 
"Freon"  500  Determination  of  Compoeillon  by  Gas. 
"Freon"  502  Determination  of  Comjxwttlon  Chromatography. 
"Freon"  503  Determination  of  Cooyosttlon. 


Note:  Used  wim  permission  of  the  source. 


Allied-Signal,  Inc. 

Engineered  Material  Sector       < 

P.O.  Box  1139R 

Morristown,  New  Jersey  07960 


Allied 


Refrigerant 

Method  No. 

R11 

G-11-7A 

R12 

6-12-7A 

R13 
R22 

G-22-7A 

R113 

GSVD-1A 

R114 

G-114-7A 

RSOO 

G-500-7A 

R502 

G-502-7A 

R503 

G-503-7A 

Title 


Determination  of  Genetron*  11  Fhiorocarbon  (Assay)  Ruorocarbon  12.  Carbon  Tetrachloride,  and 

Non-Spedfled  Fluofocarbons  In  Genetron*  11  Fkjorocaitxxi. 
Determination  of  Genetron*  12  Fkxxocarbon  (Assay),  Fluorocartoons  11.  13,  22  and  Non-Spedfled 

FKjofocaitwns  In  Genetron*  12  Fluorocartoons. 

Determination  of  Genetron*  22  Ruorocartoons  (Assay).  Fluorocartoons  12.  21.  23  and  Non-Speci- 
fied Fluorocartxxw  in  Genetron*  22  Ruorocartoons. 
Determination  of  Genesoiv*  D  (Assay).  Ruorocartoons  112. 114. 122. 123  and  1112a  in  Genesolv* 

D. 

Determination  of  Genetron*  114  Ruorocartoon  (Assay).  Fluorocartoons  113.  115.  123.  and  Non- 
Specified  Ruorocartoons  in  Genetron*  114  FKjorocartoon. 

Determination  of  Ruofocartwn  12,  Ruorocartoon  152a  and  Non-Spedfied  Fluorocartoons  In 
Genetron*  500  Ruorocartoon. 

Determination  of  Fkiorocarbon  22  and  Ruorocarbon  115.  and  Non-Spedfied  Ruorocartoons  in 
Genetron*  502  Ruorocartoon. 

Determination  of  Ruorocartoon  13.  23,  12,  22  and  Non-Spedfled  Fluorocartoons  in  Genetron*  503 
Ruorocartoon.  


Note:  Used  with  penmission  of  the  source. 
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Appendix  B  to  Subpart  F— Performance  of 
Refrigerant  Recovery,  Recycling  and/or 
Reclaim  Equipment 

This  appendix  is  based  on  Air- 
Conditioning  and  Refrigeration  Institute 
Standard  740-91. 

Refrigerant  Recovery/Recycling  Equipment 

Section  1.  PuqMse 

1.1    Purpose.  The  purpose  of  this  standard 
is  to  establish  methods  of  testing  for  rating 
and  evaluating  the  performance  of  refrigerant 
recovery,  and/or  recycling  equipment,  and 
general  equipment  requirements  (herein 
referred  to  as  "equipment")  for  containment 
or  purity  levels,  capacity,  speed,  and  purge 
loss  to  minimize  emission  into  the 
atmosphere  of  designated  refrigerants. 

1.1.1  This  standard  is  intended  for  the 
guidance  of  the  industry,  including 
manufacturers,  refrigerant  reclaimers, 
repackers,  distributors,  installers, 
servicemen,  contractors  and  for  consumers. 

1.1.2  This  standard  is  not  intended  to  be 
used  as  a  guide  in  defining  maximum  levels 
of  contaminants  in  recycled  or  reclaimed 
refrigerants  used  in  various  applications. 


1.2    Review  and  Amendment.  This 
standard  is  subject  to  review  and  amendment 
as  the  technology  advances. 

Section  2.  Scope 

2.1    Scope.  This  standard  deHnes  general 
equipment  requirements  and  the  test 
apparatus,  test  mixtures,  sampling  and 
analysis  techniques  that  will  be  used  to 
determine  the  performance  of  recovery  and/ 
or  recycling  equipment  for  various 
refrigerants  including  Rll,  R12,  R13.  R22. 
R113.  R114.  R123,  R134a,  RSOO,  R502,  and 
R503,  as  referenced  in  the  ANSI/ASHRAE 
Standard  34-1992.  "Number  Designation  of 
Refrigerants"  (American  Society  of  Heating, 
Refrigerating,  and  Air  Conditioning 
Engineers,  Inc.). 

Section  3.  Definitions 

3.1  Recovered  refrigerant.  Refrigerant  that 
has  been  removed  irom  a  system  for  the 
purpose  of  storage,  recycling,  reclamation  or 
transportation. 

3.2  Recover.  To  remove  refrigerant  in  any 
condition  from  a  system  and  store  it  in  an 
external  container  without  necessarily  testing 
or  processing  it  in  any  way. 

3.3  Recycle.  To  reduce  contaminants  in 
used  refrigerant  by  oil  separation,  non- 
condensable  removal  and  single  or  multiple 
passes  through  devices  which  reduce 
moisture,  acidity  and  ptariiculate  matter,  such 
as  replaceable  core  filter-driers.  This  term 


IMI 


FedenJ  Riyrter  /  Vol.  5B.  No.  92  /  Friday.  May  14.  1993  /  Rules  and  Regulation. 


28725 


usually  applies  to  procedural  implemented 
« the  field  Job  site  or  in  a  local  service  shop. 

3.4  Reclaim.  To  reprocess  refrigerant  to 
new  product  specifications  by  means  which 
may  include  distillation.  Chemical  analysis 
of  the  refrigerant  is  required  to  determine 
that  appropriate  product  specifications  are 
met.  The  identification  of  contaminants, 
required  chemical  analysis,  and  acceptable 
contaminant  levels  will  be  established  in  the 
latest  edition  of  ARI  Standard  700 
"Specifications  of  Fluorocarbon  and  other 
RefrigeranU."  This  term  usually  implies  the 
use  of  processes  or  procedures  available  only 
at  a  reprocessing  or  manufacturing  facility. 

3.5  Standard  Contaminated  Refrigerant 
Sample.  A  mixture  of  new  and/or  reclaimed 
refrigerant  and  specified  quantities  of 
identified  contaminants  which  are 
representative  of  field  obtained,  used 
refrigerant  samples  and  which  constitute  the 
mixture  to  be  processed  by  the  equipment 
under  test 

3.6  Push/Pull  Method.  The  push/pull 
refrigerant  recovery  method  is  defined  as  the 
process  of  transferring  liquid  refrigerant  from 
a  refrigeration  system  to  a  receiving  vessel  by 
lowering  the  pressure  in  the  vessel  and 
raising  the  pressure  in  the  system,  and  by 
connecting  a  separate  line  between  the 
system  liquid  port  and  the  receiving  vessel. 

3.7  Recycle  Rate.  The  amount  of 
refrigerant  processed  (in  pounds)  divided  by 
the  time  elapsed  in  the  recycling  mode  in 
pounds  per  minute.  For  equipment  which 
U98S  a  separate  recycling  sequence,  the 
recycle  rate  does  not  include  the  recovery 
rata  (or  elapsed  time).  For  equipment  which 


does  not  use  a  separate  recycling  sequence, 
the  recycle  rate  is  a  maximum  rate  based 
solely  on  the  higher  of  the  liquid  or  vapor 
recovery  rate,  by  which  the  rated 
contaminant  levels  can  be  achieved. 

3 . 8  Equpmen  t  Classification. 

3.8.1  Self  Contained  Equipment.  A 
refrigerant  recovery  or  recycling  system 
which  is  capable  of  refrigerant  extraction 
without  the  assistance  of  components 
contained  within  an  air  conditioning  or 
refrigeration  system. 

3.8.2  System  Dependent  Equipment. 
Refrigerant  recovery  equipment  which 
requires  for  its  operation  the  assistance  of 
components  contained  in  an  air  conditioning 
or  refrigeration  system. 

3.9  "Shall",  "Should".  "Recommended" 
or  "It  is  Recommended",  "ShaU"  "Should", 
"recommended",  or  "it  is  recommended" 
shall  be  interpreted  as  follows: 

3.9.1  S/io/;.  Where  "shall"  or  "shall  not" 
is  used  for  a  provision  specified,  that 
provision  is  mandatory  if  compliance  with 
the  standard  is  claimed. 

3.9.2  Should,  Recommended,  at  It  is 
Recommended,  "Should",  "recommended", 
is  used  to  indicate  provisions  which  are  not 
mandatory  but  which  are  desirable  as  good 
practice. 

Section  4.  General  Equipment  Requirements 

4.1  The  equipment  manufacturer  shall 
provide  operating  instructions,  necessary 
maintenance  procedures,  and  source 
information  for  replacement  parts  and  repair. 

4.2  The  equipment  shall  indicate  when 
any  filter/drier(s)  needs  replacement.  This 


requirement  can  be  met  by  use  of  a  moisture 
transducer  and  indicator  light,  by  use  of  a 
sight  glassymoisture  indicator,  or  by  soma 
measurement  of  the  amount  of  refrigerant 
processed  such  as  a  flow  meter  or  hour 
meter.  Written  instructions  such  as  "to 
change  the  filter  every  400  pounds,  or  every 
30  days"  shall  not  be  acceptable  except  for 
equipment  in  large  8>-stems  where  the  Liquid 
Recovery  Rate  is  greater  than  25  ibs/min 
(11.3  Kg/mini  where  the  filter/drier(s)  would 
be  changed  for  every  job.  . 

4.3  The  equipment  shall  either 
automatically  purge  non-condensables  if  the 
rated  level  is  exceeded  or  alert  the  operator 
that  the  non-condensable  level  has  been 
exceeded.  While  air  purge  processes  are 
subject  to  the  requirements  of  this  section, 
there  is  no  specific  requirement  to  include  an 
air  pui:ge  process  for  "recycle"  equipment. 

4.4  The  equipment's  refrigerant  loss  due 
to  non-condensable  purging  shall  not  be 
exceeded  5%  by  weight  of  total  recovered 
refrigerant.  (See  Section  9  4) 

4.5  Internal  hose  assemblies  shall  not 
exceed  a  permeation  rate  of  12  pounds  mass 
per  square  foot  (5.8  g/cm*]  of  internal  surfece 
per  year  at  a  temperature  of  120  F  [48.8  "*Cj 
for  any  designated  refrigerant. 

4.6  The  equipment  shall  be  evaluated  at 
75  F  (24  "C]  per  7.1.  Normal  operating 
conditions  range  from  50  "F  to  104  F  (10  "C 
to  40  "Q. 

4.7  Exemptions: 

4.7.1    Equpment  intended  for  recovery 
only  shall  be  exempt  from  sections  4.2  and 
4.3. 


Table  1.— Standard  Contaminated  Refrigerant  Samples 


Moisture  content 

PPM  by  wetgtit  of  pure  refrig- 
erant   

Particulate  content: 

PPM  by  weight  of  pure  refrig- 
erant characterized  by  ^  

Add  content: 

PPM  by  weight  of  pure  refrig- 
•rart— (mg  KOH  per  kg 
refrig.)  characterized  by'  ... 
Mineral  oH  content 

%  by  weight  of  pure  refrig- 
erant   

Vlecoeity  (SUS) 

Non  oondertsable  gasee  air 
content  %  volunw^ 


R11 


100 


60 


500 


20 
300 

NA 


R12 


80 


80 


100 


5 

150 


R13 


30 


80 


NA 


NA 


R22 


200 


80 


500 


5 

300 


R113 


100 


80 


400 


20 
300 

NA 


R114 


85 


80 


200 


20 
300 


R123 


100 


80 


500 


20 
300 


R134a 


200 


80 


100 


5 

150 


R500 


200 


80 


100 


5 

150 


R502 


200 


80 


100 


5 

150 


R503 


30 


80 


NA 


NA 


Section  5.  Contaminated  Refrigemnts 

5.1  The  standard  contaminated 
refrigerant  sample  shall  have  the 
characteristics  specified  in  Table  1,  except  as 
provided  in  5.2 

5.2  Recovery  equipment  not  rated  for  any 
specific  contaminant  can  be  tested  with  new 
oi  reclaimed  refrigerant. 


Section  6.  Test  Apparatus 

6. 1    Self  Contained  Equipment  Test 
Apparatus.  The  apparatus  as  sho%vn  in  Figure 
1  consists  of  a  3  cubic  foot  [0.085  m'j  mixing 
chamber  with  a  conical-shaped  bottom, 
although  a  larger  mixing  chamber  is 
permissible.  The  size  of  the  mixing  chamber 
depends  upon  the  size  of  the  equipment.  The 
outlet  at  the  bottom  of  the  cone  and  all 


restrictions  and  valves  for  liquid  and  vapor 
refrigerant  lines  in  the  test  apparatus  shall  be 
a  minimum  of  0.375  in.  [9.5  mm]  inside 
diameter  or  equivalent.  The  minimum  inside 
diameter  for  large  equipment  for  use  on 
chillers  shall  be  1.5  in.  (38  mm.].  The  mixing 
chamt)er  shall  contain  various  ports  for 
receiving  liquid  refrigerant,  oil,  and 
contaminants.  A  recirculating  line  connected 
from  the  bottom  outlet  through  a 
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recirculating  pu.Tip  and  then  to  a  top  vapor 
port  shall  be  provided  for  stirring  of  the 
mixture.  Isolation  valves  may  be  required  for 
the  pump.  Alternative  stirring  means  may  be 
used  if  demonstrated  to  be  equally  effective. 

6.1.1    For  liquid  refrigerant  feed,  the 
liquid  valve  is  opened.  For  vapor  refrigerant 
feed,  the  vapor  valve  is  opened  and 
refrigerant  passes  through  an  evaporator  coil. 
Flow  is  controlled  by  a  thermostatic 
expansion  valve  to  create  5  F  |3  *C1  superheat 
at  an  evaporator  temperature  of  70  F  ±  3  F(21 
°C±2°1.  The  evaporator  coil  or  equivalent 
evaporator  means  shall  be  either  sized  large 


enough  for  the  largest  system  or  be  sized  for 
each  system. 

6.1.2    An  alternative  method  for  vapor 
refrigerant  feed  Is  to  pass  through  a  boiler 
and  then  an  automatic  pressure  regulating 
valve  set  at  refrigerant  saturation  pressure  at 
75F±3F|24't:±2'^). 

6.2    System  Dependent  Equipment  Test 
Apparatus.  This  test  apparatus  is  to  be  used 
for  final  recovery  vacuum  rating  of  all  system 
dependent  equipment. 

6.2.1    The  test  apparatus  shown  in  Figure 
2  consists  of  a  complete  refrigeration  system. 
The  manufacturer  shall  identify  the 
refrigerants  to  be  tested.  The  test  apparatus 


can  be  modified  to  facilitate  operation  or 
testing  of  the  system  dependent  equipment  if 
the  modifications  to  the  apparatus  are 
specifically  described  within  the 
manufacturer's  literature.  [See  Figure  2.)  A  'A 
inch  (6.3  mm)  balance  line  shall  be 
connected  across  the  test  apparatus  between 
the  high  and  low  pressure  sides,  with  an 
isolation  valve  located  at  the  connection  to 
the  compressor  high  side.  A  V*  inch  (6.3  mm) 
access  port  with  a  valve  core  shall  be  located 
in  the  balance  line  for  the  purpose  of 
measuring  final  recovery  vacuum  at  the 
conclusion  of  the  test. 
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FIGURE  1 


Test  Apparatus  for  Self-Contained  Equipment 
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FIGURE  2 
System-Dependent  Equipment  Test  Apparatus 

Configuration  of  a  standard  air  conditioning  or 
refrigeration  system  for  use  as  a  test  apparatus 
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Section  7.  Performance  Testing 

7.1    Contaminant  removal  and 
perfonnance  testing  shall  be  conducted  at  75 
F±2F(23.9»C±1.1»C1. 

7.1.1  The  equipment  shall  be  prepared  for 
operation  per  the  instruction  manual. 

7.1.2  "Ilie  contaminated  sample  batch 
shall  consist  of  not  less  than  the  sum  of  the 
amounts  required  to  complete  steps  7.1.2.2 

I  and  7.1.2.3  below. 

7.1.2.1  A  liquid  sample  shall  be  drawn 
from  the  mixing  chamber  prior  to  starting  the 

'  test  to  assure  quality  control  of  the  mixing 
''  process. 

7.1.2.2  Vapor  refrigerant  feed  testing,  if 
elected,  shall  normally  be  processed  first. 
After  the  equipment  reaches  stabilized 
conditions  of  condensing  temperature  and/or 
;  storage  tank  pressure,  the  vapor  feed  recovery 
irate  shall  be  measured.  One  method  is  to  start 
I  measuring  the  vapor  refrigerant  recovery  rate 
;when  85%  of  refrigerant  remains  in  the 
imixing  chamber  and  continue  for  a  period  of 
|time  sufficient  to  achieve  the  accuracy  in  9.2. 
pf  liquid  feed  is  not  elected,  complete  Step 

;    7.1.2.3    Liquid  refrigerant  feed  testing,  if 
blected,  shall  be  processed  next.  After  the 
equipment  reaches  stabilized  conditions,  the 
liquid  feed  recovery  rate  shall  be  measured. 
One  method  is  to  wait  2  minutes  after 
starting  liquid  feed  and  then  measure  the 
liquid  refrigerant  recovery  rate  for  a  period  of 
time  sufficient  to  achieve  the  accuracy  in  9.1. 
Continue  liquid  recovery  operation  as  called 
^or  in  7.1.2.4. 

I   7.1.2.4    Continue  recovery  operation  until 
all  liquid  is  removed  from  the  mixing 
chamber  and  vapor  is  removed  to  the  point 
where  the  equipment  shuts  down  per 
automatic  means  or  is  manually  stopped  per 
the  operating  instructions. 

7.1.2.5  After  collecting  the  first 
contaminated  refrigerant  sample  batch,  the 
liquid  and  vapor  value  of  the  apparatus  shall 
be  closed  and  the  mixing  chamber  pressure 
recorded  after  1  minute  as  required  in  9.5. 
After  prepiaring  a  second  contaminated 
refrigerant  sample  batch,  continue  recovery 
uciil  the  storage  container  reaches  80% 
liquid  fill  level.  After  recycling  and 
measuring  the  recycle  rate  per  section  7.1.3, 
set  this  container  aside  for  the  vapor  sample 
in  8.2.2. 

7.1.2.6  Interruptions  in  equipment 
operations  as  called  for  in  instruction  manual 
are  allowable. 

7.1.3  Recycle  as  called  for  in  equipment 
operating  instructions.  Determine  recycle  rate 
by  appropriate  means  as  required  in  9.3. 

7.1.4  Repeat  steps  7.1.2,  7.1.2.4,  and  7.1.3 
with  contaminated  refrigerant  sample  imtil 
equipment  indicalor(s)  show  need  to  change 
filter(s).  It  will  not  be  necessary  to  repeat  the 
recycle  rate  determination  In  7.1.3. 

7.1.4.1  For  equipment  with  a  multiple 
pass  recirculating  filter  system,  analyze  the 
contents  of  the  previous  storage  container. 

7.1.4.2  For  equipment  with  a  single  pass 
filter  system,  analyze  the  contents  of  the 
current  storage  container. 

7.1.5  Refrigerant  loss  due  to  the 
equipment's  non-condensable  gas  purge  shall 
be  determined  by  appropriate  means.  (See 
Section  9.4.) 

7.2    System  Dependent  Equipment.  This 
procedure  shall  be  used  for  vacuum  rating  of 


all  system  dependent  equipment.  Liquid 
refrigerant  recovery  rate,  vapor  refri^rant 
recovery  rate,  and  recycle  rate  are  not  tested 
on  system  dependent  systems. 

7.2.1  The  apparatus  operation  and  testing 
shall  be  conducted  at  75  F  ±  2  F.  (23.9  "C 
±/l.l.«Cl. 

7.2.2  The  apparatus  shall  be  charged  with 
refrigerant  per  its  system  design 
specifications. 

7.2.3  For  measurement  of  final  recovery 
vacuum  as  required  in  9.5.  first  shut  the 
balance  line  isolation  valve  and  wait  1 
minute  for  pressure  to  balance.  Then  connect 
and  operate  the  recovery  system  per 
manufacturers  irecommendations.  When  the 
evacuation  is  completed,  open  the  balance 
line  isolation  valve  and  measure  the  pressure 
in  the  balance  line. 

Section  8.  Sampling  and  Chemical  Analysis 
Methods 

8.1  The  referee  test  methods  for  the 
various  contaminants  are  summarized  in  the 
following  paragraphs.  Detailed  test 
procedures  are  included  in  Appendix  A 
"Test  Procedures  for  ARI STD  700."  If 
alternate  test  methods  are  employed,  the  user 
must  be  able  to  demonstrate  that  they 
produce  results  equivalent  to  the  specified 
referee  method. 

8.2  Hefrigerant  Sampling. 

8.2.1  Sampling  Precautions.  Special 
precautions  should  be  taken  to  assure  that 
representative  samples  are  obtained  for 
analysis.  Sampling  shall  be  done  by  trained 
laboratory  personnel  following  accepted 
sampling  and  safety  procedures. 

8.2.2  Gas  Phase  Sample  A  gas  phase 
sample  shall  be  obtained  for  determining  the 
non-condensables.  Since  non-condensable 
gases,  if  present,  will  concentrate  in  the 
vapor  phase  of  the  refrigerant,  care  must  be 
exercised  to  eliminate  introduction  of  air 
during  the  sample  transfer.  Purging  is  not 
and  acceptable  procedure  for  a  gas  phase 
sample  since  it  may  introduce  a  foreign 
product.  Since  Rll.  Rli3  and  Rl23  have 
normal  boiling  points  at  or  above  room 
temperature,  noncondensable  determination 
is  not  required  for  these  refrigerants. 

8.2.2.1  The  sample  cylinder  shall  be 
connected  to  an  evacuated  gas  sampling  bulb 
by  means  of  a  manifold.  The  manifold  should 
have  a  valve  arrangement  that  facilitates 
evacuation  of  all  connecting  tubing  leading  to 
the  sampling  bulb. 

8.2.2.2  After  the  manifold  has  been 
evacuated,  close  the  valve  to  the  pump  and 
open  the  valve  on  the  system.  Allow  the 
pressure  to  equilibrate  and  close  valves. 

8.2.3    Liquid  Phase  Sample.  A  liquid 
phase  sample  is  required  for  all  tests  listed 
in  this  standard,  except  the  test  for  non- 
condensables. 

8.2.3.1  Place  an  empty  sample  cylinder 
with  the  valve  open  in  an  oven  at  230  F 
[110°C1  for  one  hour.  Remove  it  from  the 
oven  while  hot,  immediately  connect  to  an 
evacuation  system  and  evacuate  to  less  than 
1mm.  mercury  (1000  microns).  Close  the 
valve  and  allow  it  to  cool. 

8.2.3.2  The  valve  and  lines  from  the  unit 
to  be  sampled  shall  be  clean  and  dry. 
Connect  the  line  to  the  sample  cylinder 
loosely.  Purge  through  the  loose  connection. 


Make  the  connection  tight  at  the  end  of  the 
purge  period.  Take  the  sample  as  a  liquid  by 
chilling  the  sample  cylinder  slightly. 
Accurate  analysis  requires  that  the  sample 
container  be  filled  to  at  least  60%  by  volume; 
however  under  no  circumstances  should  the 
cylinder  be  filled  to  more  than  80%  by 
volume.  This  can  be  accomplished  by 
weighing  the  empty  cylinder  and  then  the 
cylinder  with  refrigerant.  When  the  desirwl 
amount  of  refrigerant  has  been  collected, 
dose  the  valve(s)  and  disconnect  the  sample 
cylinder  Immediately. 

8.2.3.3    Check  the  sample  cylinder  for 
leaks  and  record  the  gross  weight. 
8.3  Water  Content. 

8.3.1.    The  Coulometric  Karl  Fischer 
Titration  shall  be  the  primary  test  method  for 
determining  the  water  content  of  refrigerants. 
This  method  is  described  in  Appendix  A. 
This  method  can  be  used  for  refrigerants  that 
are  either  a  liquid  or  a  gas  at  room 
temperature,  including  Refrigerants  11  and 
13.  For  all  refrigerants,  the  sample  for  water 
analysis  shall  be  taken  from  the  liquid  phase 
of  the  container  to  be  tested.  Proper  operation 
of  the  analytical  method  requires  special 
equipment  and  an  experienced  operator.  The 
precision  of  the  results  is  excellent  if  proper 
sampling  and  handling  procedures  are 
followed.  Refrigerants  containing  a  colored 
dye  can  be  successfully  analyzed  for  water 
using  this  method. 

8.3.2  The  Karl  Fischer  Test  Method  Is  an 
acceptable  alternative  test  method  for 
determining  the  water  content  of  refrigerants. 
This  method  is  described  in  ASTM  Standard 
for  "Water  in  gases  Using  Karl  Fisher 
Reagent"  E70O-79.  reapproved  1984 
(American  Society  for  Testing  and  Materials, 
Philadelphia,  PA). 

8.3.3  Report  the  moisture  level  In  parts 
per  million  by  weight  if  a  sample  is  required. 

8.4    Chloride.  The  refrigerant  shall  be 
tested  for  chlorides  as  an  indication  of  the 
presence  of  hydrochloric  or  similar  acids. 
The  recommended  procedure  is  intended  for 
use  with  new  or  reclaimed  refrigerants. 
Significant  amounts  of  oil  may  interfere  with 
the  results  by  indicating  a  failure  in  the 
absence  of  chlorides. 

8.4.1  The  test  method  shall  be  that 
described  in  Appendix  A  "Test  Procedures 
for  ARI-700."  The  test  will  show  noticeable 
turbidity  at  equivalent  chloride  levels  of 
about  3  ppm  by  weight  or  higher. 

8.4.2  The  results  of  the  test  shall  not 
exhibit  any  sign  of  turbity.  Report  results  as 
"pass"  or  "fail." 

8.5  Acidity. 
8.5.1    The  acidity  test  uses  the  titration 

principle  to  detect  any  compound  that  is 
highly  soluble  in  water  and  ionizes  as  an 
acid.  The  test  method  shall  be  that  described 
in  Appendix  A.  "Test  Procedures  for  ARJ- 
700."  The  test  may  not  be  suitable  for 
determination  of  high  molecular  weight 
organic  acids:  however  these  acids  will  be 
found  in  the  high  boiling  residue  test 
outlined  In  Section  5.7.  The  lest  requires 
about  a  100  to  120  gram  sample  and  has  a 
low  detection  limit  of  0.1  ppm  by  weight  as 
HCl. 

8.6  High  Boiling  Residue. 
8.6.1     High  boiling  residue  will  be 

determined  by  measuring  the  residue  of  a 
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standard  Tolume  of  refrigerant  aflsr 
evapantkm.  The  refrigerant  nmpie  shall  be 
evaporated  at  room  temperatura  or  a 
tempenture  SO  P  |10*.0Q,  above  the  boiling 
point  of  the  sample  using  a  Goetz  tube  as 
specified  in  Appendix  A  "Test  Procedures 
for  AIU-70a"  Oils  and  or  organic  acids  %<riU 
be  captured  by  this  method. 

8.6. 2    The  value  for  high  boiling  residue 
shall  be  expressed  as  a  percentage  by  volume. 

8.7  Particulatea/SoUda. 

8.7.1    A  measured  amount  of  sample  is 
evaporated  from  a  Goetz  bulb  under 
controlled  temperature  conditiofu.  The 
perticulates/solids  shall  be  determined  by 
visual  examination  of  the  empty  Goetz  bulb 
after  the  sample  has  evaporated  completely. 
Presence  of  dirt,  rust  or  other  particulate 
contamination  is  reported  a  "mil."  For  details 
of  this  test  method,  refer  to  Appendix  B  'Test 
Procedures  for  ARl-700." 

8.8  Non-Condensable* 

8.8.1  A  vapor  phase  sample  shall  be  used 
for  determination  of  non-condensables.  Non- 
condensable  gases  consist  primarily  of  air 
acomiulated  in  the  vapor  phase  of  refrigerant 
containing  tanks.  The  solubility  of  air  in  the 
refrigerants  liquid  phase  is  extremely  low 
and  air  is  not  significant  as  a  liquid  phase 
contaminant  The  presence  of  non- 
condensable  gases  may  reflect  poor  quality 
control  in  transferring  refrigerants  to  storage 
tanks  and  cylinders. 

8.8.2  The  test  method  shall  be  gas 
chromatography  with  a  thermal  conductivity 
detector  as  described  in  Appendix  A  "Test 
Procedures  for  ARl-700." 

8.8.2.1    The  Federal  Specification  for 
"Fluorocarbon  Refrigerants."  BB-F-1421B. 
dated  March  5, 1992,  section  4.4.2 
(perchloroethylene  method)  is  an  acceptable 
alternate  test  method. 

8.8.3  Report  the  level  of  non-condensable 
as  percent  by  volume. 


Section  9.    Pwfonnanca  Calculation  and 
Bating 

9.1  The  liquid  refrigerant  recovery  rate 
shall  be  expressed  in  pounds  per  minute  [kg/ 
mini  and  measured  by  weight  change  at  the 
mixing  chamber  (See  Figure  1)  divided  by 
elapsed  time  to  an  accuracy  writhin  .02  Um/ 
min.  (.009  kg/min|.  Ratings  using  the  Push/ 
Pull  method  shall  be  Identified  "Push/Pull". 
Equipment  may  be  rated  by  both  methods. 

9.2  The  vapor  refrigerant  recovery  rate 
shall  be  expressed  in  pounds  per  minute  (kg/ 
min]  and  measured  by  weight  change  at  the 
mixing  chamber  (See  Figure  1)  divided  by 
elapsed  time  to  an  accuracy  within  .02  lbs/ 
min.  [.0.009  kg/mlnl 

9.3  The  recycle  rate  is  defined  In  3.7  and 
expressed  in  pounds  per  minute  [kg/mini  of 
flow  and  shall  be  per  ASHRAB  41.7-84 
"Procedure  For  Fluid  Measurement  Of 
Gases"  or  ASHRAE  41.8-89  "Standard 
Method  of  Flow  of  Fluid*— Liquids." 

9.3.1    For  equipment  using  multipass 
recycling  or  a  separate  sequence,  the  recycle 
rate  shall  be  determined  by  dividing  the  net 
weight  W  of  the  refrigerant  to  be  recycled  by 
the  actual  time  T  required  to  recycle  the 
refrigerant  Any  set-up  or  operator 
interruptions  shall  not  be  included  in  the 
time  T.  The  accimicy  of  the  recycle  rate  shall 
be  within  .02  Ibs/min.  [.009  kg/min]. 

9  3.2    If  no  separate  recycling  sequence  is 
used,  the  recycle  rate  shall  be  the  higher  of 
the  vapor  refrigerant  recovery  rate  or  the 
liquid  refrigerant  recovery  rate.  The  recycle 
rate  shall  match  a  process  which  leads  to 
contaminant  levels  in  9.6.  Specifically,  a 
recovery  rate  determined  from  bypassing  a 
contaminant  removal  device  cannot  be  used 
as  a  recycle  rate  when  the  contaminant  levels 
in  9.6  are  determined  by  passing  the 
refrigerant  through  the  contaiimient  removal 
device. 


9.4  Refrigerant  loss  due  to  non- 
condensable  purging  shall  be  less  than  5%. 
This  rating  shall  be  expressed  as  "passed"  if 
less  than  5%. 

This  calculation  will  be  based  upon  net 
loss  of  non-condensables  and  refrigerant  due 
to  the  purge  divided  by  the  initial  net 
content.  The  net  loss  shall  be  determined  by 
weighing  before  and  after  the  purge,  by 
collecting  purged  gases,  or  an  equivalent 
method. 

9.5  The  final  recovery  vacuum  shall  be 
the  mixing  chamber  pressure  called  for  in 
7.1.2.5  expressed  in  inches  of  mercury 
vacuum,  [mm  Hg  or  kPJ.  The  accuracy  of  the 
measurement  shall  be  %vithin  ±.1  inch 
[±2.5nmi|  of  Hg  and  rounding  dovia  to  the 
nearest  whole  number. 

9.6  The  contaminant  levels  remaining 
after  testing  shall  be  published  as  follows: 
Moisture  content,  PPM  by  weight 
Chloride  ions,  Pass/Fail 

Acidity.  PPM  by  weight 
High  boiling  residue,  percentage  by  volimie 
Particulate/solid,  Pass/Fail 
Non-condensables,  %  by  volume 

9.7  Product  Literatiire:  Except  as 
provided  under  product  labelling  in  Section 
11.  performance  ratings  pw  9.1,  9.2, 9.3,  and 
9.5  must  be  grouped  together  and  shown  for 
all  listed  refrigerants  (11.2)  subject  to 
limitations  of  9.8.  Wherever  any  contaminant 
levels  per  9.6  are  rated,  all  ratings  in  9.6  must 
be  shown  for  all  listed  refrigerants  subject  to 
limitations  of  9.8.  The  type  of  equipment  In 

11.1  must  be  included  with  either  grouping. 
Optional  ratings  in  9.8  need  not  be  shown. 

9.8  Ratings  shall  include  all  of  the 
parameters  for  each  designed  refrigerant  in 

11.2  as  shown  in  Tables  2  and  3. 


Table  2.— Performance 


Parameter/type  of  equipoient 


Liquid  nMgvw*  recovwy  rate  

Vapor  ratngararrt  recovery  rale  

Finai  raoovary  vacuum  

F^yda  rata - 

Refrigerant  loaa  due  to  noo-condansable  porfllog 


Recov- 
ery 


P) 

(•) 

N/A 


Recov- 
ery/recy- 
cle 


Recycle 


N/A 

N/A 

N/A 

(') 

(') 


System 
depend- 
ant 

aquip- 
ntenl 


N/A 
N/A 

(') 
N/A 
N/A 


tie 


1  |y|fltfvi&i(xv  rdtioQ 

2Fdr  a  recovery  or  reoovefyfrecyde  unrt.  one  must  rate  for  either  liquid  teed  only  or  vapor  teed  only  or  can  rate  for  both.  M  rating  only  the  one. 
otier  ahii  be  Indicated  by  "N/A." 


■For  Reoovery  Equipment,  ttieee  parametefs  are  optional.  If  not  rated,  use  N/A. 


Table  3.— Contaminants 


Contaminant/lype  of  equipment 


Moistjre  content 

Chloride  ions 

Acidity  — 

High  boWng  reeidue 
ParHcijiatee — 


Recovery 


D 
(*) 

n 
n 
n 


Recovery/ 
recycte 


X 
X 
X 
X 
X 


Recycte 


x 

X 
X 
X 
X 


System  de- 
pendent 
equipment 


NA. 
NA. 
NA. 
NA. 
NA. 


JMI 
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Table  3.— CoNTAMHiwrs— Continued 


ContwninMMypftef 


I    Rno¥»ry 


NqrvcorKtonsabies 


Slzannga 

Mncth*a 

Btmi 

0-5     ._      ..._ 

5-10 

to-ao 

2(M0  - 

40-80  .      __ 
80-200 

12 
12 

14 
23 
30 

» 

6 

6 

7 

11 

32 

38 

xSLSaSyiLiS''''*'*^  ****  ^"''^^ 


Section  10.  Tokraitcea 

TO.l    Any  aquipnMot  tostsd  diall  producv 
contaminant  leveU  not  higher  than  the 
published  ratings.  The  liqiiid  refrigonnt 
recovery  rate,  vapor  refrigerant  recovery  rate, 
final  recovery  vacuum  and  recycle  rata  shall 
not  be  less  than  the  published  ratings; 

Section  1 1 .  Product  Labelling 

11.1  Type  of  equipment.  The  type  of 
ioquipment  shall  be  as  listed: 

jll.l.l  Recovery  only 

11 . 1.2  System  Dependent  Recovery 

11.1.3  Recovery/ Recycle 

11.1.4  Recycle  only 

11.2  Designated  refrigerants  and  the 
fdkMving  as  applicable  for  each: 
[11.2.1    Liquid  Recovery  Rota 

11.2.2  Vapw  Racovwy  Rate 

11.2.3  Final  Recovery  Vacoozn 

11.2.4  Recycle  Rate 

Section  12.  Voluntary  ConfotmarKe 

12.1  Coaformanca.  While  coBformaaca 
With  this  standard  is  voluntary,  conformance 
(hall  not  be  claimed  or  implied  for  products 
"  or  equipment  within  its  Purpose  (Section  1) 
and  Scope  (Section  2)  un^asa  sixih  claims 
meet  all  of  the  requirements  of  the  standards. 

Appendix  A 

Particulate  Used  in  Standard  Contaminated 
Refrigerant  Sample. 

1.  Particulate  Specification 

1.1    The  particulate  material  pm  will  be  a 
blend  of  50%  coarse  air  cleaner  dust  as 
received,  and  50%  retained  on  a  200-mesh 
screen.  The  coarse  air  cleaner  dust  is 
available  from:  AC  Spark  Plug  Division, 
General  Motors  Corporation,  Flint.  Michigan. 

1.2    Preparation  of  Particulate  Materials 

To  prepare  the  blend  of  contaminant,  first 
wet  screen  a  quantity  of  coarse  air  cleaner 
dust  on  a  200-mesh  screen  (particle  retention 
74  pm).  This  is  done  by  placing  a  portion  of 
the  dust  on  a  200-mesh  screen  and  running 
water  through  the  screen  while  stirring  the 
dust  with  the  fingers.  The  fine  contaminant 
particles  passing  through  the  screen  are 
discarded.  The  +200  mesh  particles  collected 
on  the  screen  are  removed  and  dried  for  one 
hour  at  230  F  (110  "C).  The  blend  of  standard 
contaminant  is  prepared  by  mixing  50%  by 
weight  of  coarse  air  cleaner  dust  as  received 
after  drying  for  one  hour  at  230  F  |110  "CJ 
with  50%  by  weight  of  the  +200  mesh 
screened  dust. 

1.3    The  coarse  air  cleaner  dust  as 
received  and  the  blend  used  as  the  standard 
contaminant  have  the  following  approximate 
particle  size  analysis:  Wt.  %  in  various  size 
ranges,  pm. 


o 


Raoovsry/ 
recycia 


tNKA. 


SyalMw  Q^ 

pandnt 

•quipmant 


NA. 


ApyaMUxC  to  Subpart. 

Tarting  Racorary  Dsirkai  Cm- Uia  WMi  Small 
ApplaoBcea 

itoeovwy  Effmieacy  Tnt  Procedure  for 
Refrigerant  Recovery  Equipment  Used  on 
Smah  AppUaaees 

The  {allowing  test  procadura  i«  utilized  to 
evaluate  tbe  efficiency  of  equipment 
designed  to  recover  ozone  depleting 
refrigerants  (or  toy  sufavtitnta  refirigerant 
subject  to  the  recycling  rules  promulgated 
pursuant  to  section  608  of  the  dean  Air  Act 
Amendments  of  1990)  from  nnall  appliances 
when  service  of  those  appliances  requires 
entry  into  the  sealed  refrigeration  system  or 
whan  those  appliances  are  destined  for 
disposal.  This  procedure  is  designed  to 
calculate  on  a  weight  or  mass  basis  the 
percentage  of  a  known  charge  of  CFC-12 
refrigerant  removed  and  captured  from  a  test 
stand  refrigeration  system.  Captured 
refrigerant  is  that  refrigerant  delivered  to  a 
container  suitable  for  shipment  to  a 
refrigerant  reclaimer  plus  any  refrigerant 
remaining  in  the  recovery  system  in  a 
manner  that  it  will  be  transferred  to  a 
shipping  container  after  additional  recovery 
operations. 

The  test  stand  refrigeration  systam  required 
for  this  procedure  is  constructed  with 
standard  equipment  utilized  in  currently 
produced  household  refrigerator  and  freeze 
products.  The  procedure  also  accounts  for 
compressor  oils  that  might  be  added  to  or 
removed  from  the  test  stand  compressor  or 
any  compressor  used  in  the  recovery  system. 
L  Test  Stand 

Test  stands  are  constructed  is  accordance 
with  the  following  standards. 

1.  Evaporator— Via  in.  ouUide  dia.  with  30 
cu.  in.  volume. 

2.  Condenaar— V«  in.  outside  dia.  with  20 
cu.  in  volume. 

3.  SoctioD  line  capillary  heat  exchanger — 
appropriate  for  compressor  osed. 

4.  An  800-950  Btu/hr  h%h  side  case 
(rotary)  compressor;  or  (depending  on  the  test 
senario); 

5.  An  800-9500  Btu/hr  low  side  case 
(reciprocating)  compiressor. 

A  person  seeking  to  have  its  recovery 
system  certified  shall  spadiy  the 


compressors  by  maimfacturer  and  model  that 
are  to  be  used  in  test  stands  constructed  far 
evaluation  of  its  equipment,  and  the  type  and 
quantity  of  compresaor  to  be  used  In  tfaoae 
compressors.  Only  a  compressor  oil  approved 
lor  use  by  the  compressor's  mannfiicturer 
may  be  specified,  and  the  quantity  of 
compressor  oil  specified  shall  be  an 
appropriate  quantity  for  the  type  of  oil  and 
compressor  to  be  used.  In  order  to  reduce  the 
cost  of  testing,  the  person  seeking 
certification  of  its  recovery  system  may 
supply  an  EPA  approved  third  party  testing 
laboratory  with  test  stands  meeting  these 
standards  for  use  in  evaluating  its  recovery 
system. 

n.  Teat  Conditions 

Tests  are  to  be  conducted  at  75  degraas  F, 
plus  or  mm  us  2  degrees  F  (23.9  C  ♦/  - 1.1  Q. 
Separate  tests  are  conducted  on  both  high 
side  case  compressor  stands  and  low  side 
case  compressor  stands.  Separate  tests  are 
also  conducted  with  the  test  stand 
compressor  running  during  the  recovery 
operation,  and  without  the  test  stand 
compressor  running  during  the  recovery 
operation,  to  calculate  the  system's  recovery 
efficiency  under  either  condition. 

These  tests  are  to  be  performed  using  a 
representative  model  of  all  equipment  used 
in  the  tecorary  systam  to  deliver  recovered 
refrigerant  to  a  container  suitable  for 
shipment  to  a  refrigerant  reclaimer.  The  test 
stands  are  to  be  equipped  with  access  valves 
permanently  installed  as  specific  by  the 
recovery  system's  vendor  to  represent  the 
valves  used  with  that  system  in  actual  field 
operations. 

A  series  of  five  (5)  recovery  operations  are 
to  be  performed  for  each  compressor  scenario 
and  a  recovery  efficiency  is  calculated  based 
on  the  total  quantity  of  refrigerant  captured 
during  all  five  (5)  recoveries.  Alternatively,  at 
the  request  of  the  recovery  system's  vendor, 
a  recovery  efficiency  is  to  be  calculated  for 
each  recovery  event  In  this  case,  a 
statistically  significant  number  of  recovery 
operations  are  to  be  performed. 
Determination  of  what  is  a  statistically 
significant  number  of  recoveries  is  to  be 
calculated  as  set  out  below.  These  individual 
recovery  efficiencies  are  then  averaged. 

There  are  four  (4)  compresaar  scsnarioa  to 
be  tested.  These  are  a  high  side  case 
compressor  hi  working  condition;  a  high  side 
case  compressor  in  nonworklng  condition;  a 
low  side  case  compressor  in  working 
oondition;  and  a  low  side  case  compressor  In 
nonworking  condition.  Recovery  efficiencies 
calculated  for  the  two  working  compressor 
scenarios  are  to  be  averaged  to  report  a 
worklag  compressor  performance.  The  two 
nonworking  compressor  efficiencies  are  also 
to  be  averaged  to  report  a  nonworking 
compressor  performance. 
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If  large  scale  equipment  is  required  in  the 
system  to  deliver  recovered  refrigerant  to  a 
refrigerant  reclaimer  (eg.  carbon  desorption 
equipment]  and  it  is  not  poesible  to  have  that 
equipment  evaluated  under  the  procedure, 
the  system's  vendor  shall  obtain  engineering 
data  on  the  performance  of  that  large  scale 
equipment  that  will  reasonably  demonstrate 
the  percentage  refrigerant  lost  when 
processed  by  that  equipment.  That  data  will 
be  supplied  to  any  person  required  to 
evaluate  the  performance  of  those  systems. 
The  following  procedure  will  also  he 
modified  as  needed  to  determine  the  weight 
of  refrigerant  recovered  from  a  test  stand  and 
delivered  to  a  container  for  shipment  to  the 
large  process  equipment  for  further 
processing.  The  percentage  loss  documented 
to  occur  during  processing  is  then  to  be 
applied  to  the  rocovery  efficiencies 
calculated  in  this  modified  procedure  to 
de^rmine  the  overall  eaptura  efficiency  for 
the  entire  system. 

The  following  are  definitions  of  symbols 
used  in  the  test  procedure. 

Test  Stand: 
"TSO"  means  an  original  test  stand  weight. 
"TSC  means  a  charged  test  stand  weight 
Shipping  Containers: 
"SCO"  means  the  original  or  empty  weight 

of  shipping  containei{s). 
"SCP"  means  the  flnal  or  frill  weight  of 

shipping  container(s). 
Recover/Transfer  System: 
"RSO"  means  the  original  wreight  of  a 

recovery/transfer  system. 
"RSF"  means  the  final  weight  of  a 

recovery/transfer  system. 
"OL"  means  the  net  amount  of  oil  added/ 

removed  bom  the  recovery  device  and/ 


or  transfer  device  between  the  begiiming 
and  end  of  the  test  for  one  compressor 
scenario. 
Weighing  steps  are  conducted  with  precision 
and  accuracy  of  plus  or  minus  1.0  gram. 

in.  Test  Procedure 

1.  Evacuate  the  test  stand  to  20  microns 
vacuum  (pressure  measured  at  a  vacuum 
pump)  for  12  hours. 

2.  Weigh  the  test  stand  (TSO). 

3.  If  this  is  the  first  recovery  operation 
being  performed  for  a  compressor  scenario 
(or  if  a  recovery  efficiency  is  to  be  caloilated 
for  each  recovery  event),  then  weigh  all 
devices  used  in  the  recovery  system  to 
deliver  recovered  refrigerant  to  a  container 
suitable  for  shipment  or  delivery  to  a 
refrigerant  reclaimer.  Weigh  only  devices  that 
can  retain  refrigerant  in  a  manner  that  it  will 
ultimately  be  transferred  to  a  shipping 
container  without  significant  release  to  the 
atmosphere  (RSO). 

4.  Weigh  final  shipping  containers  (SCO). 

5.  Charge  the  test  stand  with  an 
appropriate  CFC-12  charge  (either  6  oz.  or  9 
oz.). 

6.  Run  the  test  stand  for  four  (4)  hours  with 
100%  run  time. 

7.  Turn  off  the  test  stand  for  twelve  (12) 
hours.  During  this  period  evaporate  all 
condensation  that  has  collected  on  the  test 
stand  during  step  6. 

8.  Weigh  the  test  stand  (TSQ. 

9.  Recover  CFC-12  from  the  test  stand  and 
perform  all  operations  needed  to  transfer  the 
recovered  refrigerant  to  one  of  the  shipping 
containers  weighed  in  step  4.  All  recovery 
and  transfer  operations  are  to  be  performed 
in  accordance  with  the  operating  instructions 
provided  by  the  system's  vendor.  The 


compressor  in  the  test  stand  is  to  remain 
"off"  or  be  turned  "on"  during  the  recovery 
operation  depending  on  whether  the  test  is 
for  a  nonworking  or  working  compressor 
performance  evaluation.  If  a  recovery 
efficiency  is  to  be  calculated  for  each 
recovery  event,  transfer  the  captured 
refrigerant  to  a  shipping  container  and  then 
skip  to  step  13.  Otherwise  continue.  If  the 
system  allows  for  multiple  recovery 
operations  to  be  performed  before 
transferring  recovered  refrigerant  to  a 
shipping  container,  the  transfer  operation  can 
be  delayed  until  either  the  maximum  number 
of  recovery  operations  allowed  before  a 
transfer  is  required  have  been  performed,  or 
the  last  of  the  five  (5)  recovery  operations  has 
been  performed. 

10.  Perform  any  oil  removal  or  oil  addition 
operations  needed  to  properly  maintain  the 
test  stand  and  the  devices  used  for  recovery 
or  transfer  operations.  Determine  the  net 
weight  of  the  oil  added  or  removed  from  the 
recovery  device  and/or  transfer  device.  (OPl 
for  oil  added,  0P2  for  oil  removed). 

11.  Evacuate  the  test  stand  to  20  microns 
vacuum  for  4  hours. 

12.  Return  to  step  2  unless  five  (5)  recovery 
operations  have  been  performed. 

13.  Weigh  all  final  shipping  containers  that 
received  recovered  refrigerant  (SCF). 

14.  Weigh  the  equipment  weighed  in  step 
three  (3)  above  (RSF).  If  a  recovery  efficiency 
is  to  be  calculated  for  each  recovery  event, 
perform  calculations  and  return  to  step  one 
(1)  for  additional  recoveries. 

IV.  Calculations 

A.  For  Five  (5)  Consecutive  Hecoveriet 


Refrigerant  Recoverable  equals  the  simmiation  of  charged  test  stand  weights  minus  original  test  stand  weights. 


Refrigerant  Recoverable  =  ]^  (TSCj  -  TSOj) 


1=1 

Oil  Loss  equals  the  net  weight  of  oil  added  to  and  removed  from  the  recovery  device  and/or  transfer  device. 

5 

OL  =  X  (0Pli-0P2i) 

i-l 

Refrigaxint  Recovered  equals  the  final  weight  of  shipping  containera  minus  the  initial  weight  of  final  shipping  containers,  plus 
final  recovery  system  weight,  minus  original  recovery  system  weight,  pliu  the  net  value  of  all  additions  and  removals  of  oil  fron. 
the  recovery  and  transfer  devices. 


Refrigerant  Recovered  =  |  ^  SCFj  -  SCOj 


+  RSF-RSO-OL 


nsnumber  of  shipping  oontainen  used. 

Recovery  EffKiency  equals  Refrigerant  Recovered  divided  by  Refrigerant  Recoverable  times  100%. 


Recovery  Efficiency  =  R'^gerant  Recovered  ^^^ 

Refrigerant  Recoverable 


B.  For  Individual  Recoveries 
Refrigerant  Recoverable  equals  the  charged  test  stand  weight  minus  the  original  test  stand  weight. 

Refrigerant  Recoverable  =  TSCO  -  TSO 


IMf 
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RefrigBtant  Racovmnd 


Refrigerant  Recovered  =  SCF  -  SCO  ->-  RSF  -  RSO 

Beconty  Effkmacy  eqtul*  RsfrigmiU  Recovered  (bvidml  by  R«frigmnt  Recov«nibI«  timet  100  parcanL 

Recovery  Efficiency  =  Refrigerant  Recovered  ^^^ 

Refirjgerant  Recoverable 

C.  CaleiUatioa  of  a  StataUeatty  SJfftificant  Number  of  Recoveries 


N^  =  ((t«sd)/(.10«X)f-N 

Where: 
N«id=Uie  number  of  additioaal  sampfos 
required  (o  achieve  90%  confidence. 
sdsStondard  deviation,  or  (X/(N  - 1)») 
,  X=Saniple  svarege 
:  NcNumbec  of  samples  tested 


1     Numoer  of  samples 

tfor90% 
confloonca 

• — - — 

6.814 
2.920 
2.363 
2.132 
^015 
1.943 
1  895 

1 

_ 

1 

9 
10 



1  aso 



1.S33 

Procediwe: 

1.  Cbrnpute  N,*)  after  completing  (wo 
recoveries. 

2.  If  Nkm>0,  then  nm  an  additional  test. 
a  Re-compute  N«m.  Contiaae  to  teat 

additional  samples  until  NaM<0. 

V.  Test  Procedure  Approval  and  Cartifkation 

Each  vendor  of  capture  equipment  for 
small  appliances  desiring  certification  will 
provide  a  representative  model  of  its  capture 
system  and  its  recommended  recovery 
procedures  to  an  EPA  approved  third  party 
laboratory  for  testing  in  accordance  with  this 
procedure.  The  third  party  laboratory  will 
certify  recovery  systems  that  when  tested  in 
accordance  with  this  procedure  demonstrate 
a  sufficient  recovery  efficiency  to  meet  EPA 
regulatory  requirements. 

Appendix  D  to  Subpart  F— Standards 
for  Becoming  a  Certifying  Program  for 
Technicians 

Standards  for  Certifying  Programs 
a.  Test  Preparation 

Certification  for  Type  II.  Type  III  and 
Universal  technicians  will  be  dependent 
upon  passage  of  a  closed-book,  proctored 
test,  administered  in  a  secure  environment, 
by  an  EPA -approved  certifying  program. 

Certification  for  Type  I  technicians  will  be 
dependent  upon  passage  of  an  EPA-approved 
test,  provided  by  an  EPA-approved  certifying 
program.  Organizations  providing  Type  I 
certification  only,  may  chose  either  an  on-site 
format,  or  a  mail-in  format,  similar  to  what 
is  permitted  under  the  MVACs  program. 


Each  certifying  program  must  aaaembie 
tests  by  chocaing  a  prascribad  subset  from 
the  EPA  test  bank.  EPA  expects  to  have  a  test 
bank  with  a  miniimun  of  500  quastioBS, 
which  will  enable  the  certifymg  program  to 
generate  multiple  tests  in  order  to  discourage 
cheating.  Each  test  must  include  25  questions 
drawn  fircan  Group  1  and  25  questions  dra«m 
from  each  relevant  technical  Group.  Tests  for 
Universal  technicians  will  include  100 
questions  (25  from  Group  1  and  25  &T)m  each 
relevant  technical  Group).  Each  SO-auestion 
tost  represents  10  percent  of  the  total  test 
banL  Questions  should  be  divided  in  order 
to  sufficiently  cover  each  topic  within  the 
Group. 

Each  certifying  program  must  show  a 
method  of  randomly  choosing  which 
questions  will  be  on  the  tests.  Multiple 
versions  of  the  test  must  be  used  during  each 
testing  event.  Test  answer  siieets  or  (for  those 
testing  via  the  computer  medium)  computer 
files  must  include  the  name  and  address  of 
the  applicant,  the  name  and  address  of  the 
certifying  program,  and  the  date  and  location 
at  which  the  test  was  administared. 

Training  material  accompanyLog  mail-in 
Type  I  tests  must  not  include  sample  test 
questions  mimicking  the  language  of  the 
certification  test  Ail  mail-in  material  will  be 
subject  to  review  by  EPA. 

Certifying  programs  may  charge 
individuals  reasonable  fees  for  the 
administration  of  the  tests.  EPA  will  publish 
a  list  of  all  approved  certifying  programs 
jMriodically,  including  the  fees  charged  by 
the  programs.  This  information  will  be 
available  frt)m  the  Stratospheric  Ozone 
Protection  Hotline. 

b.  Proctoring 

A  certifying  program  for  Type  II,  Type  III 
and  Universal  technicians  must  designate  or 
arrange  for  the  designation  of  at  least  one 
proctor  registered  for  each  testing  event.  If 
more  than  50  p>eople  are  taking  tests  at  the 
same  time  at  a  given  site,  the  certifying 
organization  must  adhere  to  normal  testing 
procedures,  by  designating  at  least  one 
additional  proctor  or  monitor  for  every  50 
(>eople  taking  tests  at  that  site. 

The  certification  test  for  Type  II,  Type  III 
and  Universal  technicians  is  a  closed-book 
exam.  The  proctors  must  ensure  that  the 
applicants  for  certification  do  not  use  any 
notes  or  training  materials  during  testing. 
Desks  or  work  space  must  be  placed  in  a  way 
that  discourages  cheating.  The  space  and 
physical  facilities  are  to  be  conducive  to 
continuous  surveillance  by  the  proctors  and 
monitors  during  testing. 

The  proctor  may  not  receive  any  benefit 
from  the  outcome  of  the  testing  other  than  a 


fee  for  proctoring  Proctors  cannot  k  low  in 
advance  which  questions  are  on  the  tests 
they  are  proctoring. 

lYoctors  are  required  to  verify  the  identity 
of  individuals  taking  the  test  by  examining 
photo  identification.  Acceptable  forms  of 
identification  include  but  are  not  limited  la 
drivers'  licenses,  government  identification 
cards,  passports,  and  military  identification. 

Certifying  programs  for  Type  I  technicians 
using  the  mail-in  format,  must  take  sufficient 
measures  at  the  test  site  to  ensure  that  tests 
are  completed  honestly  by  each  technician. 
Each  test  for  Type  I  certification  must 
provide  a  means  of  verifying  the 
identification  of  the  individual  taking  the 
test.  Acceptable  forms  of  idemification 
include  but  are  not  limited  to  drivers' 
licenses  numbers,  social  security  numbers, 
and  passport  aumbera. 

c.  Test  Security 

A  certifying  program  must  demonstrate  the 
ability  to  ensure  the  confidentiality  and 
security  of  the  test  questions  and  answer  keys 
th.rough  strict  accountability  nrorejiures.  An 
organixation  interested  in  devaiopixig  a 
technician  certification  program  will  tie 
required  to  descritM  these  test  security 
procedures  to  EPA. 

After  the  completion  of  a  test,  proctors 
must  collect  all  test  forms,  answer  sheets, 
scratch  paper  and  notes.  These  items  are  to 
be  placed  in  a  sealed  envelope. 

d.  Test  Content 

All  technician  certification  tests  will 
include  25  questions  from  Group  I.  Group  I 
will  ask  questions  in  the  following  areas: 

I.  Environmental  impact  of  CFCs  and  HCFCs 

II.  Laws  and  regulations 

III.  Changing  industry  outlook 

Type  I,  Type  II  and  Type  III  certification 
tests  will  include  25  questions  from  Group  II. 
Group  II  will  ask  questions  covering  sector- 
specific  issues  in  the  following  areas: 

IV.  Leak  detection 

v.  Recovery  Techniques 

VI.  Safefy 

VII.  Shipping 
VII.  Disposal 

Universal  Certification  will  include  75 
questions  from  Group  II,  with  25  from  each 
of  the  three  sector-specific  areas, 
e.  Grading 

Tests  must  be  graded  objectively. 
Certifying  programs  must  inform  the 
applicant  of  their  test  results  no  later  than  30 
days  from  the  date  of  the  test.  Type  I 
certifying  programs  using  the  mail-in  format, 
must  notify  the  ajiplicanis  of  their  lest  results 
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no  latar  than  30  days  from  the  date  the 
certifying  programs  received  the  completed 
test  and  any  required  documentation. 
Certifying  programs  may  mail  or  hand  deliver 
the  results. 

The  passing  score  for  the  closed-book  Type 
I,  Type  II,  Type  III  and  Universal  certification 
test  is  70  percent.  For  Type  I  certification 
tests  using  the  mail-in  format,  passing  score 
is  84  percent. 

f.  Proof  of  Certification 

Certifying  programs  must  issue  a  standard 
wallet-sized  identification  card  no  later  than 
30  days  from  the  date  of  the  test.  Type  I 
certifying  programs  using  mail-in  formats 
must  issue  cards  to  certifled  technicians  no 
later  than  30  days  from  the  date  the  certifying 
program  receives  the  completed  test  and  any 
required  documentation. 

Each  wallet-sized  identification  card  must 
include,  at  a  minimum,  the  name  of  the 
certifying  program  including  the  date  the 
certifying  program  received  EPA  approval, 
the  name  of  the  person  certified,  the  type  of 
certification,  a  unique  number  for  the 
certified  pterson  and  the  following  text: 

(name  of  person]  has  been  certified  as 
(Type  I,  Type  II,  Type  111  and/ or  Universal — 
as  appropriate]  technician  as  required  by  40 
CFR  part  82,  subpart  F. 

g.  Recordkeeping  and  Reporting 
Requirements 

Certifying  programs  must  maintain  records 
for  at  least  three  years  which  include  but  are 
not  limited  to  the  names  and  addresses  of  all 
individuals  taking  the  tests,  the  scores  of  all 
certification  tests  administered,  and  the  dates 
and  locations  of  all  tests  administered. 

Certifying  programs  must  send  EPA  an 
activity  report  every  six  months,  the  first  to 
be  submitted  six  months  following  approval 
of  the  program  by  EPA.  This  report  will 
include  the  pass/fail  rate  and  testing 
schedules.  This  will  allow  the  Agency  to 
determine  the  relative  progress  and  success 


of  these  programs.  If  the  certifying  program 
believes  a  test  bank  question  needs  to  be 
modified,  information  about  that  question 
should  also  be  included. 

Approved  certifying  programs  will  receive 
a  letter  of  approval  from  EPA.  Each  testing 
center  must  display  a  copy  of  that  letter. 

h.  Additional  Requirements 

EPA  will  periodically  inspect  testing  sites 
to  ensure  compliance  with  EPA  regulations. 
If  testing  center  discrepancies  are  found,  they 
must  be  corrected  within  a  specified  time 
period.  If  discrepancies  are  DOt  corrected, 
EPA  may  suspend  or  revoke  the  certifying 
programs'!  approval.  The  inspections  will 
include  but  are  not  limited  to  a  review  of  the 
certifying  programs'  provisions  for  test 
securify,  the  availaLilify  of  space  and 
facilities  to  conduct  the  administrative 
requirements  and  ensure  the  securify  of  the 
tests,  the  availabilify  of  adequate  testing 
focilities  and  spacing  of  the  applicants  during 
testing,  a  review  of  the  proper  procedures 
regarding  accountability,  and  that  there  is  no 
evidence  of  misconduct  on  the  part  of  the 
certifying  programs,  their  representatives  and 
proctora,  or  the  applicants  for  certification. 

If  the  certifying  programs  offer  training  or 
provide  review  materials  to  the  applicants, 
these  endeavors  are  to  be  considered 
completely  separate  from  the  administration 
of  the  certification  test. 

i.  Approval  Process 

EPA  anticipates  receiving  a  large  number 
of  applications  from  organizations  seeking  to 
become  certifying  programs.  In  order  to 
certify  as  many  technicians  as  possible  in  a 
reasonable  amount  of  time,  EPA  will  give 
priorify  to  national  programs.  Below  are  the 
guidelines  EPA  will  use: 

First:  Certifying  programs  providing  at 
least  25  testing  centers  with  a  minimum  of 
one  site  in  at  least  8  different  states  will  b^ 
considered. 


Second:  Certifying  programs  forming 
regional  networks  with  a  minimum  of  10 
testing  centers  will  be  considered. 

Third:  Certifying  programs  providing 
testing  centers  in  geographically  isolated 
areas  not  sufficiently  covered  by  the  national 
or  regional  programs  will  be  considered. 

Fourth:  All  other  programs  applying  for 
EPA  approval  will  be  considered. 

Sample  application  forms  may  be  obtained 
by  contacting  the  Stratopheric  Ozone  Hotline 
at  l-«00-296-1996. 

j.  Grandfethering 

EPA  will  grandfather  technicians  whose 
programs  seek  and  receive  EPA  approval  as 
a  certifying  program.  As  part  of  this  process, 
these  certifying  programs  may  be  required  to 
send  EPA-approved  supplemental 
information  or  provide  additional  testing  to 
ensure  the  level  of  the  technicians' 
knowledge.  The  certifying  programs  will  also 
issue  new  identification  cards  meeting  the 
requirements  specified  above. 

Persons  who  are  currently  technicians 
must  be  certified  by  November  14, 1994. 
"Technicians  that  participated  in  certification 
programs  which  do  not  become  EPA- 
approved  certifying  programs  must  either 
receive  EPA-approved  supplemental 
information  from  the  original  testing 
organization  or  be  certified  by  taking  a  test 
given  by  an  EPA-approved  certification 
organization  by  November  14, 1994. 

L  Sample  Application 

EPA  has  provided  a  sample  application. 
The  Agency  designed  the  application  to 
demonstrate  the  information  certifying 
programs  must  provide  to  EPA.  Programs  are 
not  required  to  use  this  form  or  this  format. 
(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0256) 

[FR  Doc.  93-10832  Filed  5-13-93;  8:45  am] 
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ENVIROfMIENTAL  PROTECTION 
AGENCY 

[OPPT8-47002K;  FRL-405»-«l 

RIN2070-AC31 

TSCA  Section  4<aK1  KB)  Rnal 
Statement  of  Policy;  Criteria  for 
Evaluating  Sut>stantlal  Production, 
Subatantlal  Releaae,  and  Subatantial 
or  Significant  Human  Expoaure 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Final  Statement  of  Policy. 

SuaiMARY:  EPA  is  articulating  standards 
and  criteria  for  making  findings  it  will 
use  in  implementing  its  authority  under 
the  Toxic  Substances  Control  Act 
(TSCA)  section  4(a)(l){B)(i).  Under  this 
policy,  EPA  will  use  as  guidance 
threshold  amounts  to  make 
"substantial"  production,  release,  and 
human  exposure  findings  under  TSCA 
section  4(a)(1)(B).  However,  EPA  may 
also  make  such  findings  in  situations 
where  tlie  quantitative  numerical 
thresholds  are  not  met  if  additional 
factors  exist.  EPA  will  continue  to 
develop  and  refine  the  criteria  as  its 
experience  with  chemical  substances 
and  mixtures  (chemicals)  considered  for 
testing  evolves,  particularly  with  regard 
to  the  findings  of  "signiHcant"  human 
exposure,  for  which  EPA  is  not 
establishing  a  minimum  numerical 
threshold  in  this  notice.  This  notice  also 
addresses  specific  issues  related  to 
EPA's  existing  cumene  test  rule  (July  27, 
1988,  53  FR  28195). 

FOR  FARTHER  INf  ORMATION  COMTACT: 
Susan  B.  Hazen.  ENrector, 

Environmental  Assistance  Division  (TS- 
799),  Officti  of  Pollution  Prevention  and 
Toxics,  rm.  E-541B.  401  M  St.,  SW.. 
Washington,  DC  20460,  telephone:  (202) 
554-1404.  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Boatd  at  9  a.m.  on  the 
date  of  publication  in  the  Federal 
Register.  By  modem  dial  (202)  512-1387 
or  call  (202)  512-1530  for  disks  or  paper 
copies.  This  file  is  also  available  in 
Postscript,  WordPerfect  and  ASCII. 
EPA  is  articulating  guidelines  for 
finding  that  "a  chemical  substance  or 
mixture  is  or  will  be  produced  in 
substantial  quantities,  and  (I)  it  enters  or 
may  reasonably  be  anticipated  to  enter 
the  environment  in  substantial 
quantities,  or  (II)  there  is  or  may  be 
significant  or  substantial  human 
exposure  to  such  a  substance  or 
nnxture,"  under  TSCA  section 
4iu](l)(B)(i).  In  Chemical  Manufacturers 


Association  v.  Environmental  Protection 
Agency.  899  F.2d  344  (5th  Cir.  1990j, 
the  Fifth  Circuit  Court  of  Appeals  (the 
"Court")  remanded  to  EPA  the  rule 
issued  pursuant  to  4(a)(1)(B)  for  cumene 
testing  and  required  EPA  to  articulate 
criteria  for  the  findings  EPA  made  in  the 
cumene  test  rule  (53  FR  28195,  July  27. 
1988).  EPA  has  decided  to  use  this 
opportunity  to  articulate  criteria  for 
mfddng  all  findings  under  section 
4(a)(l)(B)(i)  of  TSCA. 

This  notice  does  not  address  how  EPA 
will  set  priorities  for  testing  or  bow  EPA 
will  determine  the  specific  tests  to  be 
performed.  Rather,  this  notice  addresses 
one  element  in  EPA's  process  for 
selecting  appropriate  candidates  for 
testing  —  i.e.  how  EPA  will  determine 
whether  the  chemical  is  or  will  be 
"produced  in  substantial  quantities," 
whether  it  "enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities,"  and  whether 
there  is  or  may  be  "significant  or 
substantial  human  exposure,"  as  used  in 
TSCA  section  4(a)(l)(B)(i). 

I.  Introduction 

A.  Remand 

On  April  12, 1990,  the  Fifth  Qrcult 
Court  of  Appeals  remanded  to  EPA  the 
TSCA  section  4  test  rule  for  cumene 
based  on  a  challenge  to  the  rule  by  the 
Chemical  Manufacturers  Association 
(CMA).  CMA  V.  EPA,  899  F.2d  344  (5th 
CxT.  1990)  (hereinafter  "cumene 
decision").  The  Court  generally  upheld 
^A's  factual  findings  in  the  rule  as 
iraing  supported  by  substantial  evidence 
but  instructed  the  Agency  to  "articulate 
the  standards  or  criteria  on  the  basis  of 
which  it  found  the  quantities  of  cumene 
entering  the  environment  from  the 
facilities  in  question  to  be  'substantial'." 
899  F.2d  at  360.  In  this  notice,  EPA  is 
articulating  standards  and  criteria  it  will 
use  in  maldng  findings  under  section 
4(a)(l)(B)(i)  of  TSC*..  AddiUonally.  EPA 
is  responding  to  the  instructions  by  tlio 
Court  re^tiiding  the  application  oi  such 
criteria  to  the  cumene  rule. 

B.  Background 

Congress  enacted  TSCA  to  give  EPA 
the  authority  to  assess  and  prevent 
unreasonable  risks  associated  with  the 
manufacture,  processing,  distribution  rn 
commerce,  use,  or  disposal  of  chemicals 
through  a  variety  of  regulatory  means. 
15 'J.S'"  2601,  etseq.  This  authority 
includes,  among  other  things,  the 
authority  to  require  chemical  testing  to 
develop  data  for  risk  assessment,  15 
use.  2603,  and  the  authority  to  ban 
chemicals  if  necessary  to  prevent 
unreasonable  risks.  15  U.S.C.  2605.  A 
principal  tenet  underlying  TSCA  is  that 


"adequate  data  should  be  developed 
with  respect  to  the  effect  of  chemical 
substances  and  mixtures  on  health  and 
the  environment  and  that  the 
development  of  such  data  should  be  the 
responsibility  of  those  who  manufacture 
and  those  who  process  such  chemical 
substances  and  mixtures."  15  U.S.C. 
2601(b)(1).  See  Chemical  Manufacturers 
Association  v.  EPA.  859  F.2d  977,  980 
(DC.  Cir.  1988)  (hereinafter  "EHA 
decision").  To  accomplish  this  goal, 
EPA  has  established  a  program  for  the 
testing  of  chemicals. 

EPA  must  make  findings  under  either 
section  4(a)(1)(A)  ('A"  finding)  or 
4(a)(1)(B)  ("B"  finding)  of  TSCA  before 
testing  may  be  required  of  a 
memufacturer  or  processor.  Both  the  "A" 
and  "B"  findings  under  TSCA  section 
4(a)(1)  require  the  Administrator  to  find 
that  "there  are  insufficient  data  and 
experience  upon  which  the  effects  of  tlie 
manufacture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such 
substance  or  mixture  or  any 
combination  of  such  activities  on  health 
or  the  environment  can  reasonably  be 
determined  or  predicted,"  and  that 
"testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary 
to  develop  such  data."  15  U.S.C. 
2603(a)(l)(A)(ii)-{iii)  and 
2603(a)(l)(B)(ii)-(iii). 

To  require  testing  under  section 
4(a)(1)(A)  of  TSCA  the  Administrator 
must  find  that  "the  manufacture, 
distribution  in  commerce,  processing, 
use,  or  disposal  of  a  chemical  substance 
or  mixture,  or  that  any  combination  of 
such  activities,  may  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment"  (emphasis  added).  In 
the  EHA  decision,  the  Court  found  this 
provision  to  require  EPA  to  e.stablish  a 
"more  than  theoretical  basis"  for  finding 
that  the  chemical  may  present  an 
unreasonable  risk,  but  that  EPA  could 
establish  existence  and  amount  of 
human  exposure  to  the  chemical  on  the 
basis  of  inference  drawn  from 
circumstances  under  which  tiie 
chemical  is  manufactured  and 
processed.  859  F.2d  at  991.  This 
interpretation  of  the  statute  "prevents  a 
testing  rule  based  on  little  more  than 
scientific  curiosity,  yet  allows  the 
Agency  to  act  when  an  existing 
possibility  of  harm  raises  reasonable 
and  legitimate  cause  for  concern." 
Ausimont  U.S.A.  v.  EPA,  838  F.2d  93, 
97  (3rd  Cir.  1988). 

In  contrast  to  TSCA  section  4(a)(1)(A), 
under  TSCA  section  4(a)(1)(B),  there  is 
no  risk-based  criterion  to  satisfy.  See 
899  F.2d  at  347,  n.4  (cumene  decision). 
According  to  the  legislative  history,  the 
provisions  of  TSCA  section  4(e)(l)(B)(i) 
reflect  the  "Conferees'  recognition  that 
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there  are  certain  situations  in  which 
testing  should  be  conducted  even 
though  there  is  an  absence  of 
information  indicating  that  the 
substance  or  mixture  per  se  may  be 
hazardous."  H.  Conf.  Kept.  1679,  94th 
Cong..  2d  Sess.  (1976),  at  61,  reprinted 
in  A  Legislative  History  of  the  Toxic 
Substances  Control  Act  (Comm.  Print 
1976)  ("Leg.  Hist.")  at  674;  and  H.  Conf. 
Rept.  1341. 94th  Cong..  2d  Sess.  (1976). 
at  18,  reprinted  in  Leg.  Hist.,  at  425. 
Thus,  under  section  4(a)(1)(B)  of  TSCA. 
EPA  can  act  even  in  the  ab«ence  of 
information  that  the  chemical  may  be 
hazardous.  Section  4(a)(l)(B)(i)  requires 
the  Administrator  to  find  that  "a 
chemical  substance  or  mixture  is  or  will 
be  produced  in  substantial  quantities, 
and  (I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities,  or  (II)  there  is  or 
may  be  significant  or  substantial  human 
exposure  to  such  substance  or  mixture." 

This  policy  statement  sets  out  EPA's 
interpretation  of  section  4(a)(l)(B)(i)  of 
TSCA.  This  notice  is  not  intended  to 
address  EPA's  preliminary  policy 
decisions  for  selecting  chemicals  as 
potential  candidates  for  testing. 
Likewise,  it  is  not  intended  to  address 
findings  made  under  TSCA  sections 
4(a)(l)(B)(ii)  or  (iii),  or  the  scope  of 
testing  that  may  eventually  be  imposed 
by  EPA.  It  is  only  intended  to  articulate 
the  standards  and  criteria  EPA  will  use 
in  implementing  its  authority  to  make 
findings  under  TSCA  section 
4(a)(l)(B)(i).  To  this  end.  EPA  published 
in  the  Federal  Register  on  July  15, 1991 
(56  FR  32294).  its  proposed  statement  of 
policy  regarding  section  4(a)(l)(B)(i)  of 
TSCA.  EPA  requested  comments  on  its 
construction  of  the  phrases  "produced 
in  substantial  quantities."  "enters  or 
may  reasonably  be  anticipated  to  enter 
the  environment  in  substantial 
quantities,"  and  "is  or  may  be 
significant  or  substantial  human 
exposure"  as  used  in  section 
4(a)(l)(B)(i)ofTSCA. 

C.  The  "B"  Policy 

Section  4(a)(l)(B)(i)  of  TSCA  requires 
the  Administrator  to  find  that  a 
chemical  substance  or  mixture  is  or  will 
be  produced  in  substantia]  quantities, 
and  "(I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities,  or  (D)  there  is  or 
may  be  significant  or  substantial  human 
exposure  to  such  substance  or  mixture," 
to  impose  testing  requirements. 
However,  TSCA  does  not  define  the 
criteria  or  standards  to  be  used,  or  the 
meanings  of  the  words  "significant"  or 
"substantial,"  Additionally,  the 
legislative  history  of  TSCA  provides  no 
elucidation  of  these  terms.  Where  a 


statute  is  silent  or  ambiguous  on  a 
particular  issue,  deference  is  accorded 
to  any  reasonable  interpretation 
consistent  with  the  statutory  p  jrpose. 
Chevron  USA.  Inc.  v.  EPA,  467  U.S.  837, 
842-844,  (1984);  NRDC  v.  EPA,  907  F.2d 
1146. 1153  (D.C.  Or.  1990).  The  Fifth 
Circuit  Court  of  Appeals  recognized  this 
principle  when  reviewing  the  cumene 
test  rule.  According  to  the  Court,  where 
TSCA  and  its  legislative  history  provide 
no  definition  of  a  term  such  as 
"substantial,"  "Congress  is  deemed  to 
have  implicitly  delegated  to  the  EPA  the 
power  to  define  or  interpret 
'substantial.'  and  we  will  sustain  the 
Agency's  interpretation  as  long  as  it  is 
rational  and  consistent  with  the 
statutory  scheme  and  legislative 
history."  899  F.2d  at  354. 

[Slubstantial  is  an  inherently  imprecise 
word.  •  •  •  DO  definition  or  group  of 
criteria  can  be  established  whicli  will 
function  like  a  mathematical  formula,  so  that 
for  every  given  set  of  facts  a  specific, 
predictable  answer  will  always  be 
forthcoming.  Room  must  be  left  for  the 
exercise  of  judgment 

Id.  at  359. 

Clearly,  there  is  nothing  in  the 
statutory  language  or  legislative  history 
that  restricts  the  Agency's  allowed 
interpretation  of  "substantial"  or 
"significant"  to  consideration  of 
particular  quantities  of  or  other 
evidence  relating  to  production,  release, 
or  exposure.  In  fact.  Congress  provided 
a  list  of  factors  which  may  or  may  not 
be  considered  by  EPA  in  making  TSCA 
section  4(a)(l)(B)(i)  findings.  H.  Rept. 
1341.  94th  Cong..  2d  Sess.  (1976).  at  18, 
reprinted  in  Leg.  Hist.,  at  425.  See  also 
cumene  decision,  899  F.2d  at  356.  n.l6 
("Moreover,  the  quoted  language  in  H. 
Rept.  1341  •••is  permissive  and 
expansive  in  respect  to  what  the  EPA 
may  consider  and  when  it  may  require 
testing  under  section  4(a)(1)(B)  •••"). 

In  this  statement  of  policy,  EPA  is 
exercising  its  discretion  by  articulating 
quantitative  thresholds  to  serve  as 
guidance  in  making  findings  of 
"substantial"  production,  release,  and 
human  exposure.  "Significant"  human 
exposure  findings  will  be  made  on  a 
case-by-case  basis.  As  explained  in  the 
proposed  policy  statement  (56  FR 
32294).  it  is  EPA's  belief  that  EPA  may 
make  findings  under  section  4(a)(l)(B)(i) 
of  TSCA  based  on  quantitative 
thresholds.  However,  EPA  does  not 
intend  to  limit  itself  to  the  use  of  these 
criteria  in  making  "B"  findings  and 
reserves  the  ability  to  consider  other 
factors  on  a  case-by-case  basis.  Such  an 
interpretation  is  consistent  with  the 
legislative  history  of  TSCA  and 
effectuates  the  policy  objectives 
described  in  section  2  of  TSCA  of 


developing  adequate  data  with  respect 
to  chemicals  and  making  the 
development  of  that  data  the 
responsibiUty  of  chemical 
manufacturers  and  processors. 

n.  RaeponM  to  Public  rnmnHmf 

A.  Sumnuuy 

EPA  received  written  comments  on 
the  proposed  statement  of  policy  from 
the  Chemical  Manufacturers  Association 
(CMA),  the  Epoxy  Resin  Systems  Task 
Group  of  The  Society  of  the  Plastics 
Industry,  Inc.  (SFI),  the  Monsanto 
Company,  the  Ecological  and 
Toxicological  Association  of  the 
Dyestuffs  Manufacturing  industry 
(ETAD).  the  Gallery  Chemical  Company, 
the  Halogenated  Solvents  Industry 
Alliance  (HSL\),  the  GAF  Chemicals 
Corporation  (GAF),  the  BASF 
Corporation  (BASF),  the  Arco  Chemical 
Company  (ACC),  the  U.S.  Department  of 
Labor's  Occupational  Safety  and  Health 
Administration  (DOL/OSHA),  and  the 
U.S.  Department  of  Health  and  Human 
Service's  National  Institute  for 
Occupational  Safety  and  Health  (HHS/ 
NIOSH)  (Kefs.  1-9). 

CMA's  Acetone  and  Ketones  Panels. 
0x0  Process  Panel.  Cumene  Panel, 
Cyclohexane  Panel,  and  Hexamethylene 
Diiosocyanate  Panel,  and  the  Diethyl 
Ether  Manufacturers  Task  Group  (Refs. 
10-15)  also  submitted  comments  which 
supported,  in  general,  the  comments 
submitted  by  CMA.  TTiese  commenters 
are  collectively  referred  to  as  "CMA" 
hereafter  in  this  notice.  Comments 
submitted  by  these  groups  which  are 
specific  to  a  proposed  test  rule  for  s 
specific  chemical  will  be  addressed,  as 
appropriate,  in  the  final  rule  for  that 
specific  chemical.  Those  rules  %vill  be 
published  in  the  future.  The  comment 
periods  were  reopened  for  proposed  test 
rules  for  Office  of  Drinking  Water 
Chemicals  (55  FR  21393,  May  24. 1990). 
Cyclohexane  (52  FR  19096.  May  20, 
1987),  1,6-Hexamethylene.  Diisocyanate 
(54  FR  21240.  May  17, 1989).  and  N- 
methylpyrrolidone  (55  FR  11398,  March 
28, 1990);  See  56  FR  32292  Uuly  15. 
1991).  A  summary  of  the  comments 
received  on  the  TSCA  section  4(a)(1)(B) 
proposed  statement  of  policy  is 
included  in  the  following  Units  II.B. 
-n.G..  along  with  EPA's  responses  to 
comments. 

B.  Scope  of  Testing 

CMA  and  other  commenters  have 
expressed  the  concern  that,  given  the 
criteria  articulated  in  this  notice, 
"nearly  8.000  substances  will  require 
(EPA)  review  under  section  4(a)(1)(B)" 
(Refs.  1  and  5).  These  comments 
indicate  that  many  commenters  have 
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misinterpreted  the  intended  and  ectual 
scope  of  this  policy.  "Hje  "B"  Dobcy  is 
not  intended  to  be,  nor  will  it  be  used 
as  an  automatic  trigger  to  testing. 
Nothing  in  this  policy  wrill  reqirire  EPA 
to  immediately  review  any  of  the 
chemical  substances  currently  in 
commerce.  Rather,  this  policy  statement 
sets  out  EPA's  interpretation  of  the 
findings  it  must  make  under  section 
4(aMl)(BHi)  end  the  general  factors  EPA 
will  consider  in  evaluating  section 
4(a)(lMB)(iJ's  applicability  in  specific 
cases.  This  policy  statement  is  not 
intended  to  function  as  a  tool  for  setting 
testing  priorities.  Testing  priorities  will 
be  set  by  EPA's  ongoing  enbrts  in 
developing  a  Master  Testing  List.  This 
list  was  made  availeble  to  the  public  in 
EPA's  Chemicals-in-Progress  Bulletin 
(June.  1990^  See  also  56  FR  42055  (Aug. 
26, 1991)  for  further  information. 

Many  respondents,  including  CMA, 
have  indicated  their  tacit  support  for  the 
threshold  criteria  articulated  in  this 
poUcy  notice,  so  long  as  "B"  findings 
are  made  only  in  support  of  rules 
requiring  only  tiered,  screening  level  or 
"baseline  testing"  of  chemical 
substances  (Ref.  1).  CMA  opposes 
utilization  of  the  "B"  policy  criteria, 
and  indeed,  use  of  EPA's  section 
4(a)(1)(B)  testing  authority  for  any  other 
level  of  testing. 

On  the  pobcy  as  a  whole,  CMA 
commented  that  EPA's  proposed  criteria 
under  TSCA  section  4(a)(l)(B)(i)  are 
reasonable  as  a  basis  for  requiring 
screening  tests  such  as  the  Screening 
InformaUon  Data  Set  (SIDS)  utilized  by 
the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
for  high  production  volume  (HPV) 
chemicals.  CMA  stated.  "EPA's 
proposed  'B'  criteria  would  provide  a 
suitable  basis  for  selecting  substances 
for  such  screening  tests"  (Ref.  1).  CMA 
proposed  that,  if  screening  studies 
reveal  the  potential  for  adverse  effects, 
then  □'A  should  add  the  chemical  to  a 
subsequent  proposed  rule  under  the 
authority  of  TSCA  section  4(a)(1)(A),  the 
"may  present"  finding.  CMA  proposed 
that,  in  the  absence  of  toxicity  concerns, 
EPA  should  require  additional  testing 
only  if  it  concludes  that  exposure  is 
"unusually  great."  CMA  argued  that 
more  rigorous  "B"  criteria,  which  take 
into  account  all  aspects  of  exposure, 
must  be  developed  by  EPA  to  select 
such  high  exposure  substances  for 
additional  testing.  CMA  stated  that  it 
would  not  oppose  EPA's  criteria  if  they 
were  incorporated  into  the  tiered 
approach  described  above.  CMA  would 
oppose  EPA's  "B"  criteria,  if  Aey  are 
used  for  any  other  purpose.  CMA 
further  asserted  that  if  a  "B"  finding  is 
based  "solely  on  the  magnitude  of 


environmental  releases,  the  Agency 
should  limit  rules  supported  by  such 
findings  to  chemical  fate  and 
environmental  effects  testing"  (Ref.  1). 

EPA  believes  that  any  linkage 
between  the  particular  numerical 
threshold  criteria  articulated  in  this 
policy  statement,  or  the  particular 
findings  made  imder  TSCA  section 
4(aKl)(B)(i),  and  the  natiue  and  scope  of 
testing  to  be  required  once  suc^  a 
finding  has  been  made,  is  misplaced, 
and  indeed,  hased  on  a 
mismterpretation  of  the  scope  of  EPA's 
testing  authority  imder  section  4  of 
TSCA. 

TSCA  section  4(al  states: 

(a)  TESTING  REQUIREMENTS.— If  the 
Administrator  find*  tliat — 

(l)(A](i)  the  maQU&cture.  distribution  in 
commarcB.  procetsiiig.  use,  or  disposal  of  a 
chemical  substance  or  mixturo.  or  tliat  any 
combination  of  such  sctivities,  may  present 
an  unreasonablfl  risk  of  injury  to  health  or  the 
environment, 

(ii)  there  an  insufficient  data  and 
experience  upon  which  tlie  effects  of  such 
manufocture.  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixt\ire  or  of  any  combinatioji  of  such 
activities  on  health  or  the  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mixture 
with  respect  to  such  effects  is  necessary  to 
develop  such  data;  or 

(B)(i)  a  dwmical  substance  or  mixture  Is  or 
will  be  produced  in  substantial  quantities, 
and  (I)  it  enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
sul>8tantial  quantities  or  (II)  tiieie  is  or  may 
be  significant  or  substantial  human  exposiue 
to  such  substance  or  mixture, 

(ii)  then  are  insufficient  data  and 
experience  upon  which  the  effects  of  the 
mBnufiM:ture,  distribution  in  commerce, 
processing,  use,  or  disposal  of  such  substance 
or  mixture  or  of  any  combination  of  such 
activities  on  health  or  tiw  environment  can 
reasonably  be  determined  or  predicted,  and 

(iii)  testing  of  such  substance  or  mlxtun 
with  respect  to  such  effects  is  necessary  to 
develop  such  data;  and  *  *  ■ 

the  Administrator  shall  by  rule  require  that 
testing  be  conducted  on  such  substance  or 
mixture  to  develop  data  with  reepect  to  the 
health  and  environmental  effects  for  which 
there  is  an  insufficiency  of  data  and 
experience  and  which  are  relevant  to  a 
determination  that  the  manufactura, 
distribution  in  commerce,  processing,  use,  or 
disposal  of  such  sul>stance  or  mixture,  or  that 
any  combination  of  such  activities,  does  <n 
does  not  present  an  unreasonable  risk  of 
injury  to  health  or  tiw  environment. 

15  U.S.C  2603(a)  (emphasis  added). 

The  final  paragraph  of  section  4(a)  sets 
out  EPA's  authority  to  require  testing 
once  the  Agency  has  made  the  findings 
under  section  4(a)(1)(A)  or  (B).  The 
directive  of  this  final  paragraph  clearly 
relates  to  the  "data  insufficiency"  and 
"testing  is  necessary"  findings  of 


sections  4(a)(l)(A)(ii)  and  (iii)  and  (B)(ii) 
and  (iii);  it  bears  no  dependence  on  or 
other  relationship  to  the  findings  under 
either  subsection  4(a)(l)(A)(i)  or  (B)(i). 

Thus,  onoe  the  Administrator  has 
made  a  finding  tmder  TSCA  section 
4(a)(l)(A)(i)  that  a  substance  may 
present  an  unreasonable  risk,  or  imder 
TSCA  section  4(a)(l)(B)(i)  that  a 
substance  is  or  will  be  produced  in 
substantial  quantities  and  may  either 
enter  the  environment  in  substantial 
quantities  or  that  there  may  be 
substantial  or  significant  human 
exposure  to  the  substance,  the 
Aoministrator  may  require  any  type  of 
testing  necessary  to  address  unanswered 
questions  aixmt  the  effects  of  the 
substance.  EPA  need  not  limit  the  scope 
of  testing  required  to  the  factual  bases 
for  the  section  4(a)(l)(A)(i)  or  (B)(i) 
findings. 

Essentially,  under  TSCA  section 
4(a)(1)(B),  EPA  may  require  health 
eff^s  testing  even  if  it  has  only  made 
a  finding  that  there  is  or  may  be 
substantial  entry  into  the  environment 
of  a  substance,  or  require  environmental 
effects  testing  even  if  it  has  only  made 
a  finding  that  there  is  or  may  be 
substantial  or  significant  human 
exposure  to  a  substance.  Clauses  (I)  end 
(U)  of  section  4(a)(l)(B)(i)  can  be 
interpreted  as  mutually  exclusive.  See 
cumene  decision,  899  F.2d  aft  357  n.  19. 
Either  finding  is  sufficient  to  require 
testing,  so  long  as  EPA  finds  that  data 
relevant  to  a  determination  of  whether 
a  substance  does  or  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  are  insufficient  and 
that  testing  is  necessary  to  develop  such 
data.  It  is  the  interrelationship  of  the 
existing  data  set  and  numerous  other 
substance-specific  parameters,  which 
are  evaluated  under  subsections  (ii)  and 
(iii)  of  section  4(a)(1)(B),  that  determines 
the  specific  testing  requirements,  if  any, 
for  a  particular  substance. 

EPA  notes,  however,  that  while  it  has 
the  authority  to  require  testing  for  any 
health  and  environmental  effects  once  it 
has  made  a  finding  under  either  section 
4(a)(l)(A)(i)  or  (B)(i)  of  TSCA,  the  Act 
does  not  compel  EPA  to  require  testing 
of  all  health  or  environntental  effects 
endpoints  in  all  cases.  Rather,  once  EPA 
has  decided  that  it  will  require  testing, 
EPA  must  also  determine  what  data  are 
sufficient  and  what  testing  is  necessary 
in  each  particular  case  in  promulgating 
specific  testing  requirements.  In 
addition,  once  EPA  has  decided  to 
require  testmg.  EPA  also  considers, 
among  other  factors,  "the  relative  costs 
of  the  various  test  protocols  *  *  *  and  the 
reasonably  foreseeable  availability  of  the 
facilities  and  personnel  needed  to 
perform  the  testing  required  under  the 
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rule."  TSCA  sactiaa  4(bKl),  15  V.SXL 
2603(bXl). 

Furthermore,  if  Congresi  had 
intended  that  the  testing  required  under 
section  4(a)(lKB)  be  related  to  whether 
the  findings  are  based  on  informatian 
about  human  exposure  or 
environmental  release,  it  is  reasonable 
to  conclude  that  Ccmgress  would  have 
used  the  word  "or"  instead  of  "and" 
when  directing  the  Administrator  to 
.    require  testing  "to  develop  data  with 
respect  to  the  health  and  environmental 

effects in  the  final  paragraph  of 

secfion  4(a).  However,  the  explicit 
choice  of  the  word  "and"  in  tid»  final 
paragraph  indicates  that  Congress 
authorized  EPA  to  require  health  and 
environmental  effects  testing 
independent  of  the  basis  for  an  (AKi)  or 
(B)(i)  finding.  Indeed,  EPA  has 
consistently  interpreted  the  "testing  is 
necessary"  under  TSCA  sections 
4{a)(lHA)(iii)  and  (B)(iii)  to  mean  that 

EPA  may  require  any  hedth  or 
enviroamental  effecto  testing  far  which  data 
are  insufficient  and  which  EPA  believes  are 
"capable  of  developing  the  necastaiy 
information."  See  45  FR  4a510. 48530  (hilv 
18,1980). 

EPA's  broad  mandate  to  require 
testing  is  also  reflected  in  the  legislative 
history  of  TSCA.  See  H.  Rept.  1341,  94th 
Cong.,  2d  Sess.  (1976),  at  3-6.  reprinted 
in  Leg.  Hist,  at  411-414.  The  breadth  of 
TSCA's  authority  to  require  testing  is 
most  apparent  in  TSCA  section 
4(a)(lKB)  which,  according  to  the 
Conference  Report  on  TSO^  authorizes 
EPA  to  require  tesUng  "even  though 
there  is  an  absence  of  informatio:^ 
indicating  that  the  substance  or  mixture 
per  se  may  be  hazardous."  H.  Cont 
Kept.  1679.  94th  Cong..  2d  Sees.  (1976). 
at  61.  reprinted  in  Leg.  Hist,  at  674.  See 
also  H.  Rept.  1341,  94th  Cong.,  2d  Seas. 
(1976).  at  18,  reprinted  in  Lee.  Hist,  at 
425. 

Finally,  in  the  cumene  decision,  the 
Court  supported  EPA's  interpretation 
regarding  the  relationship  between  the 
findings  under  TSCA  subsection 
4(a)(l)(B)(i)  and  subsections 
4(a)(l)(BKii)  and  (iu): 

A  finding  under  section  4(aMl)(BKi)  does 
not  alone  justify  a  testing  order.  It  must  also 
be  found  under  section  4(a)(l)(B)(ii)  that 
'there  are  insufficient  data  and  experience 
upon  which  the  effects  of  the  manufacture  for 
processing,  etc)  •*•  of  such  substance  ••• 
on  heaith  or  the  eDvironment  can  reasonably 
be  •••  predicted."  Similarly,  sectiao 
4(aKl)(BXiii)  imposes  the  further 
requirement  that  the  testing  be  'necessary  to 
develop  such  data'  (emphasis  added) —  La., 
necessary  to  render  the  experience  and  data 
sufficient  as  a  basis  on  which  the  health  and 
environmental  effects  of  the  manufacturing 
(or  processing,  etc  )  can  reaaooably  be 
predicted  *".  If  the  EPA  properly  condudes 


that  the  existing  data  and  expailaDcs  do  not 
suffice  as  a  basis  for  it  to  reaaooably  predict 
that  there  will  be  no  health  or  anviroomental 
injury  from  the  manutacturiag  (or  processing, 
etc.)  of  the  chemical,  than  affirmative 
evidence  and  findings  of  risk  of  such  injury 
at  hypothetical  toxidty  levels  under  section 
4(a)(l)(BMi)  are  not  necaesaiy  to  prtnride  a 
nexus  betwaen  requiring  tasting  under 
sectioB  4(a)(lKB)  aad  con^ressioDal  ooacam 
for  health  and  the  eavironmenL 

899  F.2d  at  354-355  (emphMis  in 
original).  Given  that  TSCA  section 
4(a)(l)(BXi)  givw  EPA  authority  to 
require  health  and  environmental  effects 
testing  even  in  the  absence  of 
information  that  a  substance  is 
hazardous,  it  is  reasonable  that  the 
specific  testing  to  be  required  relates  to 
the  data  insiiffidency  and  tasting  is 
necessary  findings  under  TSCA  section 
4(a)(lMBHii)  and  (iii)  rather  than  to  the 
envirmmental  release  or  human 
exposure  finding  made  under  TSCA 
section  4(aKl)(B){i). 

C.  Substantial  Production 

EPA  proposed  a  value  of  1  million 
pounds  as  a  threshold  level  for  findings 
of  "substantial  production."  56  FR 
32296.  As  an  alternative  to  this 
threshold.  EPA  solicited  comments  on 
the  adoption  of  the  TSCA  section  5(e) 
New  Chemical  Program's  exposure- 
based  substantial  production  threshold 
(i.e.,  220,000  pounds)  or  some  higher 
threshold  (56  FR  32299). 

Both  CMA  and  SPI  commented  that 
EPA's  proposed  production  threshold  is 
a  reasonable  interpretation  of 
"substantial  production"  under  TSCA 
section  4{a)(l)p)  (Refs.  1  and  2). 
However,  according  to  CMA,  "Iwlhile 
EPA's  approach  is  a  reasonable  one.  a 
production  threshold  of  2.2  million 
pounds  would  be  preferable  to  achieve 
consistency  between  H>A's  activities 
under  TSCA  section  4  and  the  OECD 
HPV  Existing  Chemical  Testing 
Program"  (Ref.  1).  CMA  noted  that  for 
"purposes  of  requiring  certain  extensive 
types  of  studies,  EPA  also  uses  2.2 
million  pounds  as  a  production  volume 
trigger  in  its  new  chemicals  program 
under  TSCA  section  5"  (Ref.  1).  HSIA 
also  suggested  use  of  TSCA  section  5 
trigger  for  substantial  production  (Ref. 
6).  Monsanto  (Ref.  3),  HSIA  (Ref.  6),  and 
ETAD  (Ref.  4)  also  support  the  adoption 
of  the  CffiCD  HPV  threshold  for  the 
purpose  of  international  harmonization. 

EPA  disagrees  with  CMA  and  HSL\ 
that  2.2  million  pounds  production  is 
the  sole  threshold  utilized  in  the  TSCA 
section  5  New  Chemicals  Program.  In 
general,  screening  level  toxicity  studies 
for  human  health  and/or  environmental 
effects  may  be  required  for  chemical 
substances  expected  to  be  produced  in 


quantities  equal  to  or  greyer  than 
220,000  Dounds  per  year.  The  New 
Chemicals  Program,  as  a  matter  of 
policy,  may  specify  higher  tiered  testing 
(e.g.,hioassay,  neurotoxicity)  under 
certain  drcumstancaa  (i.e.,  use  in 
consumer  products)  for  those  chemicals 
anticipated  to  be  annually  produced  in 
amounts  of  2.2  milhon  pounds  or 
greater:  bowevar.  the  exposure-baaed 
substantial  puxxluction  thre^c^d  for 
considering  testing  under  section 
5(eXI)(A)(uKn)  is  220,000  pounds  (Ref. 
16).  *^ 

EPA  disagrees  that  the  OECD  HPV 
threshold  would  be  a  more  reasonable 
approach  for  the  initial  threshold  under 
TSCA  section  4.  The  OECD  HPV 
threshold  was  established  under 
different  circumstances  than  the 
proposed  threshold  for  "substantial 
production."  Eighteen  member 
countries  (including  all  major  producing 
countries)  developed  national 
inventories  of  HPV  chemicals 
manufactured  or  imported  into  their 
countries.  These  inventories  were 
merged  into  a  comprehensive  inventory 
maintained  by  the  OECD.  and  is  called 
the  OECD  Representative  List  (Ret  17), 
which  includes  all  chemicals  (excluding 
polymers  and  petroleum  fractions) 
reported  in  any  member  country  in 
excess  of  10,000  tonnes  (22  million 
pounds)  and  all  chemicals  reported  in 
two  or  more  countries  in  excess  of  1,000 
tonnes  (2.2  million  pounds).  Hence,  the 
OECD  HPV  production  volume 
threshold  of  2.2  million  pounds  was 
conceived  merely  to  guide  the 
generation  of  national  inventories  which 
when  combined  would  yield  an 
international  list  of  high  production 
volume  chemicals.  It  was  assumed  by 
OECD  that  the  production  volume  alone 
would  be  a  sumdent  indicator  of 
potential  exposure  such  that  the  OECiys 
program  on  existing  chemicals  has 
focused  since  1988  on  the  chemicals 
found  on  the  OECD  Representative  List. 
The  TSCA  section  4(a)(l)(B)(i)  finding 
of  substantial  production  is  not  the  sole 
finding  EPA  must  make  to  require 
testing.  The  threshold  of  1  million 
pounds  set  forth  by  EPA  in  its  proposed 
statement  of  policy  (56  FR  32294)  is  one 
of  several  findings  EPA  must  make 
before  a  substance  may  be  subject  to 
testing.  EPA  must  also  find  that  there  is 
substantial  release,  or  substantial  or 
significant  human  exposure  under 
TSCA  sections  4(a)(l)(B)(i)(I)  and  (11).  In 
addition,  EPA  must  find  that  data  are 
insufficient  aixl  testing  is  necessary 
under  TSCA  sections  4(aMl)(B)(u)  and 
(iii).  EPA  does  not  believe  that  a 
production  volume  threshold  which  is 
chosen  to  generate  an  inventory  for  an 
international  program  on  existing 
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chemicals  and  which  is  the  only  trigger 
for  entry  into  that  program  should  be 
determinative  of  the  threshold  chosen 
for  "substantial  production"  under 
TSCA  section  4(a)(l)(B)(i). 

GAF.  BASF,  and  ACX:  objected  to  the 
proposed  threshold  on  two  grounds. 
First,  the  proposed  threshold  value  will 
involve  subjecting  95  percent  of  U.S. 
chemical  production  (on  a  total  volume 
basis — 11  percent  on  number  of 
chemicals  basis)  to  potential  testing. 
They  argue  that  because  the  threshold 
will  encompass  such  a  large  percentage 
of  chemical  production,  the  tnreshold 
reflects  an  incorrect  interpretation  of 
section  4(a)(1)(B)  (Ref.  7). 

As  previously  explained,  EPA  has 
broad  discretion  in  defining 
"substantial"  and  could  choose  a 
quantitative  threshold  at  any  point 
along  a  wide  spectrum  when  construing 
the  meaning  of  "substantial 
production."  For  instance,  if  one  were 
to  create  a  chart  ranking  from  lowest  to 
highest  the  aggregate  production  for  all 
substances  on  the  TSCA  Inventory,  EPA 
could  interpret  the  term  "produced  in 
substantial  quantities"  narrowly  to 
apply  only  to  substances  produced  in 
volumes  at  the  extreme  top  end  of  the 
chart.  EPA  could  also  choose  to  adopt 
a  broader  interpretation,  finding  all 
chemical  production  to  be  substantial 
unless  it  fell  below  a  value  at  the 
extreme  low  end  of  the  chart. 

EPA  has  proposed  a  production  figure 
in  between  the  two  extremes.  The  1 
million  pound  threshold  for  production 
narrows  the  "universe"  of  chemicals 
potentially  subject  to  TSCA  section  4 
testing  under  TSCA  section  4(a)(1)(B)  to 
11  percent  of  the  TSCA  Inventory.  Since 
that  small  percentage  of  the  Inventory 
accounts  for  95  percent  of  total  chemical 
production,  it  is  reasonable  to  use  this 
information  as  a  basis  for  making  a 
finding  of  "substantial  production"  for 
substances  produced  in  excess  of  that 
threshold. 

GAF,  BASF,  and  ACC  also 
commented  that  the  1  million  pound 
threshold  "will  impose  an  unfair 
economic  burden  on  chemical 
manufacturers  and  processors  that  could 
stifle  technological  innovation"  (Ref.  7). 
This  comment  (which  is  unsupported 
by  any  empirical  data)  also  appears  to 
reflect  a  misunderstanding  of  the  scope 
of  this  policy  statement. 

Neither  the  "B"  policy  nor  any 
particular  numerical  threshold  set  forth 
herein  constitutes  an  automatic  trigger 
for  testing.  Furthermore,  this  policy 
statement  does  not  address  the  amount 
of  testing  to  be  required  for  chemicals 
meeting  the  "B"  findings  criteria,  so  it 
is  not  possible  to  determine  whether  a 


particular  production  volume  threshold 
would  have  any  economic  impact. 

EPA  does,  however,  carefully 
consider  the  potential  economic  impacts 
and  the  value  of  testing  data  for  all 
section  4  test  rules.  For  each  chemical 
subject  to  testing,  EPA  conducts  an 
analysis  which  estimates  the  costs  of 
testing.  In  addition,  EPA  considers  any 
comments  received  on  the  economic 
efliacts  of  proposed  testing  requirements 
when  developing  final  rules  imder 
section  4,  and  may  revise  testing 
requirements  when  respondents 
demonstrate  that  the  rule  would  impose 
excessive  economic  burdens  or  woiild 
stifle  technological  innovation. 

The  consideration  of  economic 
impacts  is  particularly  important  for 
chemical  testing  decisions  because 
EPA's  purpose  in  using  section  4  is  to 
obtain  data  for  use  in  risk  assessment 
and,  where  necessary,  risk  management 
activity.  EPA  recognizes  that  if  the 
testing  it  requires  on  a  substance  under 
section  4  imposes  an  unfair  or  excessive 
burden,  the  likely  result  of  the  section 
4  rule  would  be  to  drive  the  chemical 
from  the  market,  rather  than  to  produce 
test  data.  To  insure  that  test  data  are 
received,  EPA  must  be  concerned  with 
any  significant  adverse  economic 
impacts  associated  with  section  4  test 
rules.  Economic  considerations  are 
therefore  well  integrated  into  EPA's 
testing  decisions. 

In  response  to  EPA's  alternative 
threshold  proposal  for  the  substantial 
production  criterion  (220,000  pounds) 
used  in  the  review  of  new  chemical 
substances  under  section  5  of  TSCA, 
Callery  Chemical  Company  stated, 

[a)t  this  threshold  production  level,  the 
publication  of  production  quantities  will  not 
only  reveal  extremely  sensitive  confidential 
business  information  but  will  clearly 
overwhelm  the  Agency  with  work  that  it 
cannot  handle  (Ref.  S). 

EPA  believes  that  adopting  the 
threshold  of  substantial  production  used 
in  the  review  of  new  chemical 
substances  under  section  5(e)  of  TSCA 
is  inappropriate  at  this  time,  although 
for  different  reasons.  Callery  Chemical 
Company's  concern  about  public 
disclosure  of  sensitive  business 
information  is  addressed  elsewhere  in 
this  notice  (Unit  II.F.  of  this  notice). 
EPA  recognizes  that  the  number  of 
chemicals  which  could  be  considered  as 
potential  testing  candidates  under 
section  4  of  TSCA  would  be  greater  if 
the  lower  threshold  value  of  220,000 
pounds  were  adopted.  However, 
substantial  production  is  only  one  of  the 
findings  that  EPA  must  make  in  order  to 
propose  chemical  testing  under  section 
4  of  TSCA.  Therefore,  there  is  no  reason 


to  believe  based  on  a  lower  threshold 
alone  that  EPA  would  be  overwhelmed, 
as  Callery  Chemical  Company  believes, 
by  adoption  of  the  TSCA  section  5 
threshold  value  for  substantial 
production.  Nevertheless,  for  the 
reasons  set  forth  above  and  in  the 
proposed  policy,  EPA  will  adopt  the  1 
million  poimd  threshold  for 
"substantial  production"  under  section 
4(a)(l)(B)(i)ofTSCA. 

D.  Substantial  Release 

If  the  criterion  for  "substantial 
production"  is  met,  then  at  least  one  of 
three  additional  findings  undur  TSCA 
section  4(a)(l)(B)(i)  must  also  be  made 
before  testing  is  required.  The  first  of 
these  findings  is  that  the  substance 
"enters  or  may  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities"  under  TSCA 
section  4(a)(l)(B)(i)(I).  EPA  refers  to  this 
finding  as  "substantial  release"  and 
proposed  that  a  value  of  1  million 
pounds  per  year  release  or  release  of  10 
percent  or  more  of  total  production 
volume,  whichever  is  lower,  be 
established  as  the  threshold  value  for 
"substantial  release."  As  an  alternative 
to  this  threshold,  EPA  solicited 
comments  on  the  adoption  of  a  fixed 
threshold,  such  as  100,000  pounds  or  1 
million  pounds  (56  FR  32296). 

CMA,  HSIA,  and  SPI  disagree  with 
EPA's  interpretation  that  "enters  the 
environment  in  substantial  quantities" 
equates  with  "substantial"  release. 
These  commenters  contend  that  EPA 
must  consider  not  simply  the  total 
poundage  released  but  also  other  factors 
that  address  the  potential  for  human 
and/or  environmental  exposure  such  as 
the  chemical's  persistence  in  the 
environment  and  its  likely  or  estimated 
concentrations  in  various  environmental 
media  (Refs.  1,  2  and  6). 

EPA  disagrees  with  the  commenters' 
arguments  regarding  what  information 
EPA  must  consider  when  making  a 
finding  imder  TSCA  section 
4(a)(l)(B)(i)(I).  In  effect,  CMA  attempts   . 
to  import  the  "exposure"  component  of 
clause  (II)  of  section  4(a)(l)(B)(i)  into 
clause  (I).  However,  as  indicated  by  the 
word  "or"  between  the  two  clauses, 
clauses  (I)  and  (U)  of  section  4(a)(l)(B)(i) 
can  be  interpreted  as  being  mutually 
exclusive.  While  EPA  may,  if  it  chooses, 
make  a  finding  under  both  clause  (I)  and 
clause  (II).  a  finding  under  either  clause 
alone,  coupled  with  findings  under 
4(a)(l)(B)(ii)  and  (iii),  is  sufficient  to 
support  a  test  rule. 

EPA  believes  that  it  is  reasonable  to 
interpret  section  4(a)(l)(B)(i)(I)  to  mean 
that  any  release  during  the  manufacture, 
distribution  in  commerce,  processing, 
use  or  disposal  of  a  chemical  substance. 


IMI 


is,  per  se.  "entry"  of  that  substance  into 
the  environment,  irrespective  of  the 
substance's  subsequent  persistence  or 
concentration  in  the  environment 
TSCA  explicitly  uses  different  terms, 
"enters"  in  clause  (I),  and  "exposure"  in 
clause  (n).  There  is  nothing  in  the 
statute  or  legislative  history  that  clearly 
indicates  that  clause  (I)  necessarily 
embraces  or  incorporates  an  "exposure" 
component,  or  a  durational  or 
persistence  requirement.  Moreover,  in 
the  cumene  decision,  the  Court 
explicitly  rejected  CMA's  argument  that 
EPA  must  incorporate  a  "persistence" 
component  in  making  a  section 
4(aKl)(B)(i)(I)  finding.  See  899  F.2d  at 
355-356,  and  n.  15-16.  For  these 
reasons,  EPA  believes  that  its 
interpretation  of  the  phrase  "enters  the 
environment"  as  encompassing  any 
"release"  to  the  environment  is  a 
reasonable  reading  of  section 
4(a)(l)(BKi)(I). 
CMA  also  commented  that 
EPA  should  clarify  that,  as  in  section  313 
of  EPCRA.  the  only  releasee  on  which  a  "B" 
finding  will  be  based  are  releases  to  air  or 
water  beyond  site  boundaries.  Releases  or 
transfers  to  treatment  and  waste  disposal 
facilities  raise  entirely  different  exposure 
considerations  and  should  not  be  taken  Into 
account  in  making  "B"  findings  (Ref.  1). 

EPA  disagrees  with  CMA's 
characterization  of  the  scope  of  the  term 
"release"  in  EPCRA,  and  as  the  Agency 
is  using  that  term  in  its  interpretation  of 
TSCA  secUon  4(a)(l)(B)(i)(I).  Contrary  to 
CMA's  assertion.  EPCRA  does  not  limit 
the  term  "release"  only  to  releases  to 
"air  or  water  beyond  site  boundaries." 
Rather,  "release"  is  broadly  defined  in 
EPCRA  section  329(8),  42  U.S.C. 
11049(8),  as 

spilling,  leaking,  pumping,  pouring, 
emitting,  emptying,  dischiffging.  injecting, 
escaping,  leaching,  dumping,  or  disposing 
into  the  environmeDt  *•* 

Similarly.  EPCRA  section  329(2).  42 
UiS.C.  11049(2).  defines  the  term 
"environment"  broadly  to  include 

water,  air,  and  land  and  the 
interrelationship  which  exists  among  and 
between  water,  air.  and  land  and  all  living 
things. 

An  identical  definition  of 
"environment"  appears  in  TSCA  section 
3(5).  5  U.S.C.  2602(5).  The  limiting 
phrase  "beyond  faciUty  site  boundaries" 
appears  only  in  EPCRA  section 
313(d)(2)(A).  42  U.S.C.  11023(d)(2)(A). 
Under  this  provision  of  EPCRA.  when 
considering  the  reasonably  anticipated 
"significant  adverse  acute  human  health 
effects"  of  a  chemical  in  the  context  of 
an  Ag|ency  decision  to  list  or  delist  a 
chemical  on  the  Toxics  Release 
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Inventory,  the  Agency  is  limited  to  a 
consideration  of  those  effects  which 
would  occur  "at  concentration  levels 
that  are  reasonably  likely  to  exist 
beyond  faciUty  site  boundaries  as  a 
resuh  of  continuous,  or  frequently 
recurring  releases."  This  limitation 
applies  only  in  this  instance,  and  does 
not  apply  to  or  modify  any  other  clause 
of  EPCRA  sectim  313.  Therefore,  CMA's 
attempt  to  hmit  the  scope  of  the  term 
"release"  under  EPCRA.  and  to  relate 
this  limitation  to  releases  coosidered 
under  TSCA.  is  baseless. 

Moreover,  neither  "release"  nor 
"enters  the  environment"  is  defined  in 
TSCA.  As  explained  above,  EPA 
believes  that  it  is  reasonable  to  interpret 
clause  (I)  of  section  4(a)(l)(B)(i)  of  the 
Act  to  encompass  any  release  of  the 
substance  to  the  environment.  For 
purposes  of  this  policy,  and  consistent 
with  the  definition  of  "environment"  in 
TSCA.  "enters  the  environment"  under 
section  4(a)(l)(B)(i)  includes  any 
releases  to  "water,  air,  and  land"  that 
result  from  or  may  reasonably  be 
anticipated  to  result  from  the 
manufacture,  processing,  distribution  in 
commerce,  use  or  disposal  of  a  chemical 
substance  or  mixture,  regardless  of  the 
source  or  nature  of  the  release. 

Furthermore.  TSCA's  scope  is  not 
limited  to  consideration  of  only  releases 
from  a  site  or  transfers  to  treatment  and 
waste  disposal  facilities.  Rather.  TSCA 
is  intended  to  broadly  address  the 
general  uncertainty  about  the  effects  of 
the  manufacture,  processing, 
distribution  in  commerce,  use  or 
disposal  of  a  chemical  substance  or 
mixture. 

SPI  commented  that  EPA's  proposed 
1  million  pound  release  threshold,  and 
the  proposed  alternative  10  percent  of 
production  volume  threshold,  were 
"arbitrary"  and  that  "EPA  does  not 
provide  any  support  for  the  selection  of 
10  percent  of  the  production  volume 
other  than  it  would  seem  to  be  a  sizable 
number.  Absent  any  frame  of  reference 
such  as  exposure,  or  presence  in  the 
environment,  such  a  number  is  no  less 
vaUd  than  1  percent  or  60  percent"  (Ref. 

EPA  disagrees  ivith  SPI's  comment.  In 
choosing  the  1  million  pound  threshold 
value  to  represent  "substantial"  release. 
EPA  was  guided  by  the  same 
considerations  that  were  used  to 
determine  the  threshold  value  for 
"substantial"  production.  In  choosing 
the  poundage  threshold,  EPA  used  the 
Toxics  Release  Inventory  (TRI)  in 
judging  the  "substantial"  nature  of  that 
amount  of  release.  EPA  has  determined 
that  37  percent  of  the  chemicals  listed 
on  the  'TRI  have  releases  of  over  1 
million  pounds  and  that  these  releases 


account  for  99  percent  of  the  toUl 
reported  release  on  the  TRI  by  volume. 
Clearly,  the  small  percentage  of  TRI 
chemicals  that  exceed  the  selected 
poundage  threshold  accounts  for  the 
vast  majority  of  total  TRI  releases.  It  is 
reasonable  for  EPA  to  use  that 
information  as  a  basis  for  focusing  its 
attention  on  chemicals  released  in 
excess  of  that  threshold. 

In  addition,  as  stated  in  the  proposed 
policy  statement  (56  FR  32296).  the 
percentage  threshold  has  been  proposed 
because  EPA  is  also  concerned  about 
chemical  relbases  that  are  a  sizable 
percentage  of  the  production  volume  of 
that  chemical.  EPA  believes  that  when 
such  a  sizable  percentage  of  a 
chemical's  production  volume  is 
released,  that  release  should  be 
considered  "substantial"  for  that 
chemical  substance.  This  threshold  will 
allow  EPA  the  flexibility  to  require 
testing  of  chemicals  with  production 
volumes  equal  to  or  greater  than  1 
million  pounds  per  year,  but  with 
releases  of  less  than  1  million  pounds 
per  year. 

E.  Substantial  and  Significant  Human 
Exposure 

EPA  proposed  that  "substantial 
exposure"  means  exposure  to  large 
numbers  of  people  (56  FR  32297),  and 
set  out  the  following  numerical 
thresholds  for  a  fining  of  "substantial 
exposure":  1,000  workers,  10,000 
consumers,  and/or  100,000  persons  in 
the  general  population.  EPA  proposed 
that  "significant  exposure"  refers  to  the 
nature  of  the  exposure.  A  finding  of 
"significant  exposure"  would  generally 
be  made  where  the  numerical  threshold 
for  numbers  of  persons  exposed  for 
"substantial  exposure"  is  not  met,  but 
the  nature  of  the  exposure  is  suCBciently 
direct,  large  or  prolonged.  However, 
EPA  may  make  a  finding  that  there  is  or 
may  t>e  both  significant  human  exposure 
and  substantial  human  exposure,  if  the 
numW  of  people  exposeo  exceeds  the 
thresholds  set  forth  in  this  policy  and 
the  nature  of  the  exposure  is  also 
significant  as  set  forth  in  this  policy.  Aa 
an  alternative  to  these  thresholds,  EPA 
solicited  comments  on  the  adoption  of 
either  the  TSCA  section  5(e)  New 
Chemical  Program's  exposure-based 
criteria  for  "substantial"  and 
"significant"  human  exposure  or  some 
other  criteria  for  which  there  is  a  strong 
basis  or  supporting  rationale  (56  FR 
32299-32300). 

OSHA  and  NIOSH  submitted 
comments  supportive  of  EPA's 
statement  of  policy  for  determining 
"substantial"  and  "significant"  human 
exposure.  In  fact,  NIOSH  "urges  EPA  to 
seriously  consider  its  alternative 
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propoMl***  tliat  would  result  in  testing 
compounds  for  which  fewer  than  1.000 
workers  are  exposed"  (Ref.  9).  OSHA 
agreed  with  EPA  that,  for  TSCA 
purposes,  the  proposed  definitions  for 
"substantial"  human  exposure  and 
"significant"  human  expoeiire  set 
reasonable  criteria  for  determining  if 
testing  is  required  when  toxicity  data 
are  aluent  or  incomplete.  Accordingly, 
"OSHA  beUeves  that  exposure  of  1,000 
workers  to  a  chemical  of  unknown 
toxicity  represents  adequate  impetus  to 
require  testing"  (Ref.  8).  In  addition. 
OSHA  stated  that  the  proposed 
distinction  between  "substantial" 
human  exposure  and  "significant" 
human  exposure  is  appropriate  (Ref.  8). 

1.  Substantial  human  exposure.  CMA, 
SPI.  Monsanto.  ETAD.  HSIA,  GAF, 
BASF,  and  ACC  submitted  comments 
that  questioned  the  definitions  and 
rationale  underlying  the  proposed 
criteria.  A  common  comment  was  that 
EPA  had  not  provided  sufficient 
rationale  to  justify  the  proposed 
numerical  thresholds  for  determining 
"substantial"  human  exposure. 

EPA  disagrees  with  the  commenters' 
suggestion  Siat  EPA  did  not  provide 
sufficient  rationale  for  the  numeric 
thresholds  chosen  to  guide 
"substantial"  human  expos\ue  findings. 
As  articulated  in  the  proposed  policy 
statement  (56  FR  32297).  EPA  chose 
numeric  thresholds  to  characterize 
"substantial"  human  exposure  because 
it  is  EPA's  belief  that  TSCA  section 
4(a)(1)(B)  was  intended  to  address 
situations  where  large  numbers  of 
people  may  be  exposed  to  a  chemical 
substance  and  little  or  no  hazard  data 
exists  to  indicate  whether  or  not  that 
chemical  substance  may  present  an 
unreasonable  risk.  EPA  has  based  its 
thresholds  for  workers  on  experience 
gained  through  case-by-case  analysis  of 
existing  substances.  Furthermore, 
according  to  the  National  Occupational 
Exposure  Survey  (NOES)  data  (Ref.  18). 
an  avenge  of  650  workers  are 
potentially  exposed  to  a  chemical 
substance  produced  in  a  quantity  of  1 
million  pounds.  In  other  words,  for  a 
cbemicai  produced  in  a  quantity  of  1 
million  pounds,  it  is  relatively 
uncommon  that  as  many  as  1,000 
workers  would  be  exposed.  Given  this 
analysis  and  its  experience  of  case-by- 
case  analysis  of  existing  chemical 
exposure  over  the  years,  EPA  believes 
that  it  has  reasonably  interpreted 
"substantial  human  exposure"  under 
TSCA  secUon  4(a)(l)(B)(i)(n)  by 
utihzing  a  relatively  conservative 
threshold  of  exposure  of  1.000  workers 
to  a  cbemicai  substance.  Moreover, 
although  many  respondents  do  not  favor 
EPA's  rationale  for  making  a 


determination  of  substantial  human 
exposiire,  they  did  not  specifically  argue 
that  these  thresholds  were 
unreasonable,  nor  did  they  provide  any 
specific  alternative  criteria  or  rationale. 

The  different  numeric  thresholds  for 
worker,  consumer,  and  general 
population  exposure  are  EPA's  attempt 
to  reflect  the  inherent  differences  in  the 
probable  exposure  scenarios  for 
particular  categories  of  individuals.  As 
stated  in  the  proposed  policy  statement, 
"workers  generally  are  exposed  on  a 
more  routine  or  direct  basis  than 
consumers,  and  consumers  are  generally 
exposed  on  a  more  direct  basis  than  the 
general  public"  (56  FR  3229^,  July  15, 
1991).  EPA  has  decided  to  apply  a 
differential  equal  to  one  order  of 
magnitude  between  the  worker, 
consumer,  and  general  population 
thresholds.  EPA  believes  tnis  approach 
is  reasonable  and  sufficiently  reflects 
the  inherent  differences  in  the  probable 
exposure  scenarios  for  each  of  the 
categories  of  individuals.  Both  OSHA 
(Ref.  8)  and  NIOSH  (Ref.  9)  supported 
the  basis  for  the  distinction  between 
substantial  exposure  to  workers, 
consumers,  and  the  general  population. 
EPA  recognizes  that  this  approach, 
which  is  consistent  with  the  Fifth 
Qrcuit's  cimiene  decision,  integrates  to 
some  extent  the  concepts  of 
"substantial"  and  "significant"  in 
determining  what  constitutes 
"substantial"  human  exposure.  899  F.2d 
at  356.  n.  17  (cumene  decision):  and  56 
FR  32297-32298  (July  15. 1991). 

Although  commenters  generally 
criticized  EPA's  rationale  for  choosing 
the  numeric  thresholds  articulated  in 
the  proposed  policy  statement,  none  of 
the  comments  offered  any  specific 
alternative  thresholds  for  making  a 
section  4(a)(l)(B)(i)(II)  finding.  Many 
comments  expressed  the  view  that  EPA 
must  consider  certain  chemical  specific 
factors  to  make  a  "substantial"  human 
exposure  finding. 

CMA  and  other  commenters  objected 
to  EPA's  threshold  approach  for 
determining  "substantial"  exposure 
because  it  is  based  solely  on  numbers  of 
people  exposed  and  does  not  take  into 
account  the  physical  and  biological 
properties  of  a  chemical,  the  manner  of 
its  use  and  release,  the  level,  frequency, 
and  duration  of  exposure,  nor  any 
available  relevant  exposure  data.  CMA 
argues  that  EPA  should  "make  prudent 
but  realistic  assumptions  about  the 
exposure  levels  that  would  be  of 
regulatory  concern  if  testing 
demonstrates  adverse  Affects"  (Ref.  1). 

EPA  believes  that  CMA's  comments 
reflect  an  inaccurate  understanding  of 
the  role  of  chemical  testing  conducted 
undw  the  authority  of  section  4  within 


TSCA's  statutory  framework  and 
purposes.  As  explained  above  in  Unit  I., 
TSCA  was  enacted  to  ensure  that,  given 
the  exposure  of  humans  and  the 
environment  to  a  large  number  of 
chemical  substances  and  mixtures  with 
potentially  harmful  effects,  there  would 
be  effective  regulation  of  commerce  in 
such  substances.  TSCA  section  2(a),  15 
U.S.C.  2601  (a).  Since  the  potential 
effects  of  many  chemical  substances  in 
commerce  are  not  known,  the  policy 
provisions  of  TSCA  reflect  Congress' 
intent  that: 

adequate  data  should  be  developed  with 
respect  to  the  effect  of  chemical  substances 
and  mixtures  on  health  and  the  enviromnent 
and  that  the  development  of  such  data 
should  be  the  responsibility  of  those  who 
manufocture  and  those  who  process  such 
(substances). 

TSCA  section  2(b)(1).  15  U.S.C. 
2601(b)(1).  Section  4  of  TSCA  provides 
EPA  the  authority  to  require  such 
testing. 

In  effect,  by  urging  EPA  to  make 
"assumptions  about  the  exposure  levels 
that  would  be  of  regulatory  concern  if 
testing  demonstrates  adverse  effects," 
CMA  argues  that  EPA  must  make  an 
affirmative  finding  that  a  chemical 
substance  would  pose  an  unreasonable 
risk  of  injury  at  some  hypothetical 
levels  of  toxicity  and  exjxisure  in  order 
to  require  testing  under  section 
4(a)(1)(B)  of  TSCA.  This  contention  was 
explicitly  rejected  by  the  Court  in  the 
cumene  decision.  899  F.2d  at  354-355. 

Further,  in  contrast  to  the  TSCA 
section  4(a)(1)(A)  risk-based  criterion 
and  the  TSCA  section  6  risk/benefit 
analysis,  a  finding  under  TSCA  section 
4(a)(l)(B]  requires  no  risk  analysis.  See 
899  F.2d  at  354  (cumene  decision);  and 
859  F.2d  at  979,  and  984-988  (ERA 
decision).  Additionally,  as  both 
exposure  and  hazard  are  factors  used  to 
determine  whether  a  chemical  may  pose 
a  risk,  without  the  necessary  hazard 
information,  making  "prudent  but 
realistic  assumptions  about  the 
exposure  levels  that  would  be  of 
regulatory  concern  if  testins 
demonstrates  adverse  effects"  would  be 
a  meaningless  exercise.  The  utility  of 
the  frequency,  duration,  and  levels  of 
exposure  is  limited  when  EPA  is  acting 
in  the  absence  of  information  about  the 
hazard  of  the  chemical  substance  in 
question.  Given  the  statutory  fiemework 
of  TSCA.  its  legislative  history,  and  the 
case  law  interpreting  the  section  4 
testing  provisions.  EPA  does  not  believe 
that  it  is  required  to  undertake  the  type 
of  detailed  exposure  analysis  urged 
upon  it  by  CMA  and  other  respondents 
in  making  the  TSCA  section 


IMI 


4(a)(l)(B)(i)(n)  "substantial"  human 
exposure  Hnding. 

Although  EPA  is  not  required  to 
consider  the  factors  enumerated  above 
in  making  a  finding  of  "substantial" 
human  exposure,  EPA  did,  as  a  matter 
of  policy,  offer  for  consideration  in  the 
proposed  policy  statement  an 
alternative  set  of  human  exposure 
criteria,  based  on  the  TSCA  section  5(e) 
New  Chemicals  Program  human 
exposure  gxiidelines,  which 
incorporated  some  of  these  factors  (56 
FR  32299-32300,  July  15, 1991). 
i  However,  despite  an  explicit  invitation 
for  comments  addressing  the  merit  and 
feasibility  of  applying  these  guidelines 
in  the  context  of  section  4  test  rules, 
none  of  the  comments  addressed  the 
i  specific  numerical  values  and  other 
.  factors  outlined  in  EPA's  proposed 
'\  alternative  thresholds.  Comments  on  the 
•  alternative  thresholds  expressed  only 
the  general  view  that  the  section  5(e) 
criteria  should  not  be  applied  to  review 
of  existing  chemicals  under  section 
4(a)(1)(B).  (Refs.  1  and  2).  Furthermore, 
EPA  soUcited  comments  on  adopting 
"some  other  criteria  than  the  criteria 
proposed  herein  by  EPA"  and  "the 
supporting  rationale"  for  such  criteria, 
yet  received  no  comments  offering  any 
<  alternative  thresholds  or  other  specific 
suggestions  or  rationales. 

Despite  EPA's  atte.Tipt  to  elicit  more 
specific  comments,  most  commenters 
addressed  only  the  general  concept  of 
the  proposed  thresholds.  For  example, 
CMA  argued  that  "Congress  clearly 
expected  EPA  to  demonstrate  a  pattern 
of  unusually  large  or  widespread 
exposure  which  differentiates  the  test 
i  substance  from  typical  chemicals  in 
commercial  use"  (Ref.  1).  Based  on  this 
argument,  CMA  suggested  that  EPA 
develop  an  analysis  of  variations  in 
human  exposure  potential  within  the 
universe  of  commercially  produced 
chemicals.  Such  an  analysis  would 
provide  a  basis  for  "low",  "medium", 
and  "high"  exposure  chemicals.  For 
example,  CMA  stated  that  EPA  had 
made  no  effort  to  determine  whether 
there  are  many  or  few  chemicals  to 
which  at  least  1,000  workers  are 
exposed.  Without  such  an  analysis, 
CMA  argued,  one  cannot  conclude  that 
exposure  to  1.000  workers  is  large  or 
small  for  typical  chemicals  in 
commercial  production. 

CMA  suggested  that  data  exist  which 
could  be  used  to  make  order-of- 
magnitude  distinctions  regarding  the 
number  of  workers  and  consumers 
exposed  to  different  chemicals.  Data 
sources  suggested  by  CMA  include  the 
NOES;  information  collected  under  the 
TSCA  section  8(a)  Prehminary 
Assessment  Information  Rule  (PAIR); 
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Household  Solvent  Products:  A  National 
Usage  Survey,  EPA/OTS  560/5-87-005; 
and  the  System  for  Tracking  the 
Inventory  of  Chemicals  (STIC)  Database, 
U.S.  Consumer  Product  Safety 
Commission  (CPSC)  1988.  CMA  also 
stated  that  about  400  substances  have 
been  screened  under  TSCA  section  4 
and  that  EPA's  RMl  (Risk  Management- 
1)  process  has  resulted  in  a  systematic 
review  of  available  exposure 
information  for  a  growing  number  of 
existing  chemicals  (Ref.  1). 

As  explained  above,  EPA  disagrees 
with  commenters'  fundamental  premise 
that  the  Agency  is  required  to  undertake 
an  analysis  of  typical  exposures  of  all 
chemical  substances  currently  in 
commercial  production  in  order  to 
support  its  interpretation  of  the  term 
"substantial"  under  section 
4(a)(l){B)(i)(II)  of  TSCA,  or  that  such  an 
approach  was  mandated  by  Congress. 
Neither  the  plain  language  of  TSCA  nor 
the  legislative  history  require  EPA  to 
undertake  the  kind  of  exhaustive 
analysis  urged  upon  it  by  CMA  and 
other  respondents  to  support  findings 
under  TSCA  section  4(a)(l)(B)(i).  In 
short,  the  cost  of  generating  the 
exposure  information  necessary  for  this;^ 
type  of  analysis  may  well  exceed  the 
cost  of  testing,  and  is  not  appropriate  for 
a  decision  to  require  testing  under 
section  4  of  TSCA. 

EPA  notes,  however,  that  it  does  not 
ignore  all  of  these  factors  in  making 
decisions  to  require  testing  under 
section  4  of  TSCA.  For  each  substance- 
specific  rulemaking  under  section  4, 
EPA  must  determine  whether  there  is 
sufficient  "data  and  experience"  upon 
which  to  "reasonably  determine  or 
predict"  the  health  and  environmental 
effects  of  a  chemical  substance,  and 
whether  testing  of  such  substance  is 
"necessary  to  develop  such  data."  In 
making  these  determinations,  the 
Agency  has  always,  and  will  continue  to 
examine  all  available  and  relevant 
information  concerning  the  substance  in 
question,  including  the  physical  and 
biological  properties  of  the  substance, 
the  manner  of  its  use  and  release,  the 
level,  frequency,  and  duration  of 
exposure,  and  any  available  relevant 
exposure  and  toxicity  data.  It  is  the 
responsibility  of  interested  parties  to 
provide  any  information  they  believe 
may  be  relevant  to  the  Agency's 
determination  to  require  testing  of  a 
particular  chemical  substance  under 
•TSCA  section  4.  Consequently,  EPA 
always  welcomes  the  submission  of 
such  information  during  the  notice  and 
comment  period  provided  prior  to  the 
promulgation  of  any  final  test  rule. 
Furthermore,  even  if  EPA  were  to 
conduct  the  analysis  urged  upon  it  by 


CMA  at  this  time,  the  potential  sources 
of  information  identified  by  CMA 
present  a  number  of  problems  for  such 
an  analysis  due  to  the  Umited  scope  of 
their  coverage.  These  Umitations  differ 
frt)m  database  to  database,  and  include 
the  number  of  chemicals  covered, 
limited  overlap  between  the  databases, 
the  specific  data  included  in  each 
database  or  information  source, 
imprecise  data  concerning  current 
production  of  a  given  substance,  gaps  tn 
exposure,  use  and  release  information, 
and  differences  in  the  quaUty  of  data 
and  the  basis  for  each  estimated 
parameter.  For  example,  the  NOES 
database  developed  by  NIOSH  contains 
information  on  more  than  4,000 
chemicals.  This  database  contains 
useful  information  on  the  approximate 
number  of  workers  potentially  exposed, 
the  number  of  female  workera 
potentially  exposed,  the  approximate 
number  of  facilities  in  the  industry 
handling  the  chemical,  and  the  industry 
Standard  Ladustrial  Code  (SIC)  where 
the  chemical  is  found.  However,  by 
itself,  the  database  is  insufficient  to 
fully  characterize  the  potential  woiier 
exposures  becsuse  the  database  does  not 
contain  information  of  the  frequency, 
diu^tion,  or  the  levels  of  workera' 
exposures.  IXie  to  these  limitations,  EPA 
does  not  believe  that  it  is  possible  to 
develop  an  analysis  of  the  variations  in 
human  exposure  potential  for  the  entire 
universe  of  chemicals.  However,  in  the 
context  of  a  substance-specific 
rulemaking,  EPA  will  carefiiUy  consider 
the  human  exposure  scenario.  Once 
again,  EPA  invites  interested  parties  to 
submit  for  EPA's  consideration  all 
available  and  relevant  information 
during  the  notice  and  comment  period 
for  each  substance-specific  rulemaking 
under  TSCA  section  4. 

2.  Signipcant  human  exposure.  CMA, 
supported  by  SPI.  agreed  with  EPA  that 
"exposure  can  be  considered 
'significant'  where  the  potential  exposed 
population  is  not  large  out  the 
conditions  of  exposure  are  unique  and 
create  \musually  great  concern  about  the 
substance's  potential  for  adverse 
effects"  (Reb.  1  and  2).  OSHA  also 
agreed  and  stated, 

(Ufa  worker  is  exposed  directly  (i.e.,  by 
inhalation)  or  on  a  routine  or  episodic  basis, 
it  is  reasonable  to  determine  that  a  significant 
human  exposure  exists,  even  if  fewer  than 
1000  workers  are  expcwed  (Ref.  8). 

However,  CMA,  HSIA  and  othera 
commented  that  EPA's  proposed  policy 
does  not  "meaningfully  identify  where 
such  'significant'  exposures  might  exist" 
(Ref.  1). 

EPA  does  not  believe  that  it  has,  at 
this  time,  sufficient  experience  to 
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generically  define  criteria  that  it  will 
employ  in  making  a  finding  of 
"signincant"  human  exposure  under 
TSCA  section  4(a){lMB)(i)(U).  Should 
EPA  make  such  a  finding  in  a  substance- 
specific  rulemaifdng,  it  will  fully  explain 
tne  bases  for  that  findinsat  that  time. 

CMA  also  stated  that  EPA  has  not 
adequately  defined  or  explained  the 
term  "direct  exposure"  and  how  it 
relates  to  "significant"  exposiire  (Ref.  1). 

A  "direct"  exposure  may  be 
characterized  as  having  a  clearly 
identifiable  or  likely  source  of  the 
chemical,  an  exposure  pathway  from  the 
source  to  the  receptor  that  can  be 
expected,  with  reasonable  certainty,  to 
result  in  the  potential  for  exposure,  and 
an  exposure  route  that  will  or  can 
reasonably  be  expected  to  result  in 
intake/uptaJfLe  by  the  receptor.  For  these 
reasons,  it  is  reasonable  to  conclude  that 
in  instances  where  exposure  is  "direct", 
EPA  may  consider  the  exposure  to  be 
"significant"  undw  TSCA  section 
4(a)(l)(B)(i)flI). 

GAP.  BASF,  and  ACC  stated  that  EPA 
has  failed  to  establish  a  clear  distinction 
between  "substantial"  and  "significant" 
exposure  as  presented  in  Table  1  of  the 
proposed  policy  (Ref.  6). 

As  previously  acknowledged,  there  is 
some  overlap  between  the  criteria  used 
to  construe  "substantial"  and 
"significant"  human  exposure. 
However,  it  is  EPA's  belief  that  such  an 
overlap  is  not  inconsistent  with  the 
statutory  purpose  and  legislative  history 
of  TSCA.  As  stated  in  the  cumene 
decision,  899  F.2d  at  356,  n.  17,  "it  is 
not  necessarily  clear  that  "significant" 
and  "substantial"  as  used  in  clause  (II) 
must  be  understood  in  a  way  that 
prevents  any  overlap." 

CMA  recommended  that  "EPA  should 
judge  the  "significance"  of  exposure  by 
examining  whether,  for  the  affected 
population,  it  involves  large 
concentrations  or  is  usually  frequent  or 
prolonged"  (Ref  1).  HSIA  suggested  that 
EPA  consider  "the  mode  of  manufacture 
of  the  chemicals,  the  manner  of  use,  and 
physical  properties  whidi  may  make 
even  quite  direct  exposure  to  the 
threshold  levels  of  little  or  no  concern" 
(Ref.  6).  To  accomplish  this  evaluation, 
CMA  recommended  that  "EPA  should 
develop  representative  exposure 
scenarios  for  workers,  consumers  and 
the  general  population.  These  scenarios 
should  then  be  used  to  identify 
workplace  operations,  consumer 
products  or  environmental  releases  with 
uocommonly  large  exposure  potential" 
(Ref.  1). 

Because  the  determination  of  what  is 
"significant"  human  exposure  can  be 
verv-  chemical  and  use  specific,  EPA 
does  not  believe  that  the  representative 


exposure  scenarios  suggested  by  CMA 
would  have  much  utiUty.  However,  EPA 
will  examine,  among  other  factors,  the 
criteria  suggested  by  CMA  and  others  in 
the  context  of  substance-specific 
rulemakings  under  TSCA  section  4, 
including  the  manner  of  use,  the 
chemical  specific  physical  properties, 
and  whether  for  the  affected  population 
the  exposure  would  involve  krge 
concentrations  or  is  frequent  or 
prolonged.  Also,  in  response  to  an 
earlier  suggestion  from  commenters. 
EPA  did  propose,  as  an  alternative  to 
the  proposed  section  4(a)(1)(B)  criteria 
for  "significant"  exposure,  adopting  the 
qualitative  and  quantitative 
"substantial"  and  "significant" 
exposiue  guideUues  used  to  review  new 
chemical  substances  under  section  5(e) 
of  TSCA  (56  FR  32299).  These  TSCA 
section  5(e)  criteria  do  include  some 
consideration  of  fiw]uency,  duration 
and  magnitude  of  exposure  for  workers, 
and  consideration  of  magnitude  of 
exposure  for  the  general  population. 
The  section  5(e)  criteria  for  consumer 
exposure  are  qualitative  only.  These 
criteria  were  developed  based  on 
experience  assessing  the  exposures 
associated  with  thousands  of  new 
chemicals  with  limited,  but  known,  uses 
and  exposure  settings.  However,  as 
explained  above,  none  of  the 
commenters  were  in  favor  of  EPA 
adopting  the  TSCA  section  S(e)  human 
exposure  criteria. 

In  summary,  for  the  purpose  of 
determining  whether  there  is  or  may  be 
"substantial"  exposure  under  TSCA 
section  4(a)(l)(B)(i)(U),  EPA  will  utilize 
the  numerical  thresholds  of  1,000 
workers,  10,000  consumers,  and/or 
100,000  persons  in  the  general 
population.  A  finding  of  "significant" 
exposure  will  generally  be  made  on  a 
case-by-case  basis,  taking  into 
consideration,  among  other  factors,  the 
manner  of  use.  substance  specific 
physical  properties,  concentration 
levels,  and  the  duration  and  frequency 
of  the  exposure  to  the  substance.  It  is 
important  to  note  that  TSCA  section  4 
is  an  information  gathering  tool  only 
and  that  it  places  no  limits  on  a 
chemical  substance's  manufacture, 
processing,  distribution  in  commerce  or 
use.  Given  the  limited  purpose  of  TSCA 
section  4(a),  to  require  testing,  and 
because  the  finding  that  there  is  or  may 
be  "substantial"  or  "significant"  human 
exposure  is  only  one  of  several  findings 
EPA  must  make  to  require  testing,  EPA 
believes  that  the  criteria  set  forth  herein 
are  a  reasonable  interpretation  of  the 

Ehrase  "significant  or  substantial 
uman  exposure"  in  TSCA  section 
4(aKlKB)(iHH). 


F.  Other  Issues 

1.  Categories.  EPA  proposed  that  it 
would  apply  the  generic  numerical 
thresholds  ror  most  substances 
considered  for  action  imder  TSCA 
section  4(a)(1)(B).  In  some  cases, 
however,  where  the  thresholds  are  not 
met,  EPA  propyosed  that  it  may  consider 
"additional  factors"  on  a  case-by-case 
basis  for  making  findings.  An  example 
of  such  a  case  mentioned  by  EPA  in  the 
proposed  policy  was  chemical 
categories. 

CMA.  supported  by  SPI,  believes  tltat 
categories  should  be  narrowly  defined. 

In  CMA's  judgement,  the  only  category  that 
would  be  suitable  for  a  'B'  Finding  would  be 
one  whose  members  poutessed  similar 
chemical  structures  and  were  therefore  likely 
to  have  closely  related  health  or 
environmental  effects  (Kef.l). 

CMA  also  comments  that 
representatives  from  a  category  could  be 
selected  for  testing,  obviating  the  need 
to  test  each  and  every  member  of  the 
category. 

EPA  does  not  agree  with  the 
commenters  that  categories  must,  by 
necessity,  be  limited  to  chemicals  with 
similar  structures  or  toxicological 
properties.  However,  EPA  does  agree 
that  chemicals  with  similar  structures  or 
toxicological  properties  could,  in  certain 
instances,  be  grouped  together  and 
referred  to  collectively  as  a  category. 
Additionally,  after  consideration  of  all 
relevant  chemical  specific  parameters. 
EPA  may  propose  category  findings  on 
a  case-by-case  basis,  and  will  solicit 
comments  on  this  decision  in  the 
specific  propuoad  test  rule.  This  is  the 
approach  taken  in  the  proposed  test  rule 
for  glycidols  (56  FR  57144.  November 
11. 1991). 

2.  Additional  or  mitigating  factors. 
CMA,  Monsanto  and  others  stated  that 
EPA  should,  in  implementing  its  pohcy 
under  section  4(a)(1)(B)  of  TSCA, 
preserve  the  flexibility  to  consider 
additional  and  mitigating  factors  on  a 
case-by-case  basis.  Monsanto  supports 
the  "substantial"  and  "significant" 
exposure  criteria  as  benchmarks  but 
believe  that  other  factors,  on  a  case- 
specific  basis,  may  need  evaluation.  For 
example,  CMA  stated  that  where  there 
are  no  other  indicetors  of  substantial 
exposure  other  than  that  a  chemical 
appears  in  human  adipose  tissue,  EPA 
should  consider  that  tne  tissue  may  be 
reflective  of  background  levels  in  the 
environment,  a  metabohc  product  of 
another  compound,  or  release  from  non- 
industrial  sources  (Ref.  1).  In  such  a 
situation,  CMA  suggests  that  testing 
under  section  4(a)(lHB)  of  TSCA  would 
not  be  justified. 
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EPA  agrees  with  the  respondents  that 
in  implementing  this  policy.  EPA 
should  preserve  the  flexibility  to 
consider  certain  variables  on  a  case-by- 
case  basis.  Furthermore,  in 
implementing  section  4(a)(1)(B)  of 
TSCA,  EPA  intends  to  use  the  criteria 
articulated  in  this  policy  statement  as 
guidelines  to  retain  the  flexibility  to 
consider  all  relevant  variables  in  making 
findings  under  section  4(a)(1)(B)  of 
TSCA.  As  stated  in  the  proposed 
statement  of  policy.  EPA  intends  to 
utilize  the  generic  thresholds  for  most 
chemical  substances  considered  for 
action  under  TSCA  section  4(a)(1)(B).  In 
some  cases,  however,  where  the 
thresholds  are  not  met,  EPA  may 
consider  "additional  factors"  on  a  case- 
by-case  basis  to  make  findings. 

EPA's  authority  to  use  this  flexible 
approach  was  recognized  by  the  Court 
in  its  decision  regarding  the  cumene  test 
rule.  The  Court  stated  that  EPA's 
definition  need  not  be  precise  —  it  need 
not  "function  like  a  mathematical 
formula."  899  F.2d  at  359.  On  the  other 
hand,  there  may  be  some  instances 
when  a  chemical  substance  meets  the 
criteria  articulated  under  TSCA  section 
4(a)(l)(B)(i),  but  where  testing  under 
TSCA  section  4(a)(1)(B)  will  not  be 
required  because  EPA  finds  under 
subsection  (ii)  or  subsection  (iii)  of 
section  4(a)(1)(B),  respectively,  that  data 
are  sufficient  to  reasonably  determine  or 
predict  the  effects  of  the  manufacture, 
process,  distribution,  use,  or  disposal  of 
the  chemical  or  that  testing  is  not 
necessary.  Monsanto,  GAP,  BASF,  and 
ACC  strongly  support  the  use  of 
"mitigating  factors"  to  justify  not 
requiring  testing  for  those  chemicals 
that  meet  the  section  4(a)(l)(B)(i)  criteria 
for  which  the  available  data  are 
sufficient  to  reasonably  determine  or 
predict  the  effects  of  the  manufacture, 
process,  distribution,  use  or  disposal  of 
the  chemical  and/or  that  testing  is  not 
necessary. 

3.  Confidential  business  information. 
Callery  Chemical  Company  is  concerned 
that  an  EPA  finding  under  TSCA  section 
4(a)(l)(B)(i)  that  a  chemical  may  be 
produced  in  substantial  quantities  may 
result  in  disclosure  of  confidential 
business  information  (CBI)  and  "could 
provide  valuable  marketing  information 
to  competitors  and  potential 
competitors  without  justification"  (Ref. 
5). 

EPA  does  not  believe  that  disclosing 
to  the  public  the  fact  that  at  least  1 
million  pounds  of  a  chemical  substance 
or  mixture  is  produced  per  year  would 
be  a  disclosure  of  CBI.  In  making  such 
a  finding,  EPA  would  be  relying  on  the 
aggregate  production  volume  for  all 
manufacturers  of  the  substance.  Thus, 
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EPA  would  not  be  disclosing  specific 
information  regarding  any  particular 
manufacturer's  production.  Should  such 
a  statement  affect  a  single  manufacturer, 
as  might  be  the  case  with  specialty 
chemicals,  EPA  does  not  believe  that  a 
statement  that  production  volume  is  at 
least  1  million  pounds  would  disclose 
sufficient  information  to  be  considered 
a  disclosure  of  information  which  might 
be  entitled  to  confidential  treatment. 
Furthermore.  TSCA  section  14(a)(4) 
authorizes  the  disclosure  of  information 
which  otherwise  might  be  entitled  to 
confidential  treatment  when  relevant  in 
any  proceeding  under  TSCA.  including 
rulemaking,  provided  that  disclosure  is 
made  in  such  a  manner  as  to  preserve 
confidentiality  to  the  extent  practicable 
without  impairing  the  proceeding.  See 
40  CFR  2.306  (1991).  EPA  believes  that 
by  disclosing  only  that  a  substance  is  or 
will  be  produced  in  volumes  of  1 
million  pounds  per  year  or  greater, 
confidentiality  would  be  preserved  to 
the  extent  practicable  while  still  making 
findings  under  section  4(a)(1)(B). 
However,  EPA  will  make  this  decision 
on  a  case-by-case  basis,  in  accordance 
with  40  CFR  2.306.  if  such  situations 
arise. 

G.  Beyond  Scope 

Respondents  raised  several  issues 
which  are  beyond  the  scope  of  this 
poUcy  statement.  The  issues  relate  to 
the  use  of  structure  activity 
relationships  (SAR).  exclusion  of 
poljoners,  tiered  testing  schemes,  and 
testing  priorities  under  TSCA  section 
4(a)(1)(B). 

1.  Structure  activity  relationships. 
Monsanto  believes  that  "Itlbe  'B'  policy 
should  recognize  and  authorize  the  use 
of  structure  activity  relationships  (SAR) 
when  evaluating  the  testing  needs  and 
priorities  for  substantial  production 
chemicals"  (Ref  3).  Monsanto 
commented  that  a  large  number  of  their 
high  production  volume  chemicals  are 

f>roduced  as  intermediates  and  then 
ater  converted  to  neutral  salts  to 
facilitate  handling  and  shipping;  in 
most  of  these  cases,  the  salt  and 
intermediate  itself  have  essentially  the 
same  toxicological  priorities.  Therefore, 
by  testing  and  evaluating  one  substance, 
the  other  chemical  can  be  evaluated 
using  SAR. 

Monsanto's  comment  is  not  relevant 
to  a  discussion  of  TSCA  section 
4(a)(l)(B)(i).  Rather,  whether  SAR  will 
be  a  factor  in  determining  the  "testing 
needs  and  priorities  for  substantial 
production  chemicals,"  is  a  matter 
relevant  to  TSCA  section  4(a)(l)(B)(ii) 
and  (iii)  findings.  Therefore,  Monsanto's 
concerns  would  be  addressed  in  relation 
to  a  chemical  specific  test  rule. 


2.  Polymer  exclusion.  Monsanto 
commented  that  polymer  exemptions 
should  be  recognized  by  EPA  under  this 
poUcy,  because  "Ipjolymers  represent  a 
special  class  of  chemical  substances  that 
needs  separate  consideration  under  the 
proposed  "B"  policy"  (Ref  3).  Monsanto 
noted  that  a  number  of  polymer 
substances  are  biologically  benign  and, 
therefore,  do  not  represent  substantial 
health  or  environmental  concern.  In 
support  of  this  position,  Monsanto 
noted  that  exemption  procedures  are 
provided  for  in  the  review  of  new 
chemical  substances  under  TSCA 
section  5.  Likewise,  the  OECD  HPV 
program  did  not  include  polymers  on 
the  Representative  List.  Monsanto 
believes  a  similar  type  of  polymer 
exemption  should  be  offered  under  the 
section  4(a)(1)(B)  policy. 

Again,  Monsanto's  concerns  relate 
more  to  a  discussion  regarding  TSCA 
section  4(a)(l)(B)(ii)  and  (iii)  than  TSCA 
section  4(a)(l)(B)(i).  EPA  believes  that  in 
the  absence  of  any  submitted  data,  it  is 
difficult  to  address  the  manufacturers' 
concern.  Polymers  do  not  have  a  well- 
defined  composition,  and  there  may  be 
a  need  to  test  some  lower  molecular 
weight  polymers  or  oligomers  which 
may  have  potential  for  health  or 
environmental  effects.  Therefore,  it 
would  be  premature  for  EPA  to  suggest 
that  a  blanket  exemption  from  testing 
for  polymers  may  be  appropriate.  To 
date,  D'A  has  not  proposed  or  required 
testing  of  a  polymeric  compound  under 
TSCA. 

3.  Tiered  testing.  Monsanto 
commented  that  EPA  should  adopt  a 
tiered  testing  approach  to  evaluating 
chemical  substances. 

EPA  believes  that  determination  of 
whether  tiered  testing  is  appropriate 
generally  must  be  made  on  a  case-by- 
case  basis.  EPA  recognizes  that 
incorporating  a  tiered  testing  scheme  in 
a  test  rule  can  generate  preliminary  data 
relatively  quickly  with  minor  expense. 
However,  for  a  relatively  well 
characterized  chemical  substance,  it  is 
likely  that  a  tiered  testing  approach 
would  not  be  appropriate.  In  other 
instances,  if  the  scientific  literature 
contains  information  which  strongly 
suggests  that  the  chemical  is  used  in  a 
way  that  would  result  in  widespread 
worker  or  consumer  exposure  (e.g.,  a 
solvent  use),  then  it  is  less  likely  that  a 
preliminary  experiment  would  return 
the  kind  of  data  to  support  the  definitive 
answer  needed  for  such  widespread 
exposure.  Thus,  automatic 
incorporation  of  a  tiered  testing  scheme 
may  result  in  the  performance  of 
screening  studies  which  are  unUkely  to 
provide  the  needed  information. 
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4.  Testing  priorities.  CMA  commented 
that,  in  addition  to  adopting  the  2.2 
million  pound  tlireahold  for  substantial 
production,  EPA  should  adopt  a  tiered, 
sequential  process  for  identifying  data 
needs  on  all  high  production  volume 
(HPV)  chemicals.  In  CMA's  opinion, 
EPA  should  group  HPV  chemicals  into 
categories  and  establish  priorities  for  the 
review  of  each  chemical. 

Once  oversll  testing  priorities  have  been 
set,  individual  high  volume  chemicals 
should  be  reviewed  to  determine  whether 
they  warrant  an  initial  set  of  icreening  teats 
comptarable  to  those  in  the  OECD  Screening 
Information  Data  Set  (SiOS)  battery  (Ref.  I). 

EPA  clearly  articulated  in  the 
proposed  statement  of  policy  and  in 
Unit  I.  of  this  final  notice  that  issues 
related  to  how  EPA  establishes  testing 
priorities  and  how  EPA  makes  findings 
under  subsections  (ii)  and  (iii)  of  section 
4(a)(1)(B)  of  TSCA  would  not  be 
addressed  in  this  statement  of  policy.  If 
at  some  future  point  in  time,  EPA 
deodes  that  adoption  of  a  testing 
program  such  as  that  propoeed  by  CMA 
would  be  beneBcial  in  the  gathering  of 
data  on  existing  chemical  substances, 
EPA  will  clearly  articulate  that  policy 
and  the  underlying  rationale  in  a  notice. 

lU.  Final  Policy 

A.  Substantial  Production 

EPA  is  establishing  a  threshold  value 
of  1  million  pounds,  aggregate 
production  volume  of  the  substance  per 
year  for  all  manufacturers,  as  the 
substantial  production  threshold.  This 
threshold  crurrently  represents  only  11% 
of  the  entire  universe  of  chemical 
substances  potentially  subject  to  testing 


imder  TSCA  section  4.  jret  accounts  for 
95%  of  total  chemical  production  by 
volume.  For  the  reasons  articulated  in 
the  proposed  statement  of  policy  (56  FR 
32294)  and  Unit  II.C.  of  this  notice.  EPA 
believes  a  threshold  value  of  1  million 
poimds  is  a  reasonable  interpretation  of 
the  phrase  "produced  in  substantial 
quantities"  in  TSCA  sectioh 
4(a)(l)(B)ti). 

B.  Substantial  Release 

EPA  is  establishing  a  threshold  value 
of  1  million  pounds  of  release  to  the 
environment  from  all  sources  per  year; 
or  release  equal  to  or  greater  than  10 
percent  of  production  volume  per  year, 
whichever  is  lower,  as  the  threshold  for 
substantial  release.  In  choosing  the  1 
million  pound  threshold  value  to 
represent  "substantial"  release,  EPA 
used  the  TRI  as  a  guide  in  judging  the 
"substantial"  nature  of  that  amount  of 
release.  EPA  has  determined  that  37 
percent  of  the  chemicals  listed  on  the 
TRI  have  releases  of  1  million  pounds 
or  greater  and  that  these  releases 
represent  over  99  percent  of  the  total 
reported  release  on  the  TRI  by  volume. 
Clearly,  the  small  percentage  of  TRI 
chemicals  that  exceed  the  poundage 
threshold  accounts  for  the  vast  majority 
of  total  TRI  releases. 

The  percentage  threshold  reflects 
EPA's  concern  about  chemical  releases 
that  are  a  sizable  percentage  of  the 
production  volume  of  that  chomical. 
EPA  believes  that  when  such  a  sizable 
percentage  of  a  chemical's  production 
volume  is  released,  that  release  should 
be  considered  "substantial"  for  that 
chemical  substance.  For  the  reasons 
articulated  in  the  proposed  statement  of 


policy  (56  FR  32294)  and  in  Unit  II.D. 
of  this  notice.  EPA  believes  that  this  is 
a  reasonable  interpretation  of  the  phrase 
"enters  the  environment  in  substantial 
quantities"  in  TSCA  section 
4(a)(lKB)(i)(I). 

C.  Substantial  and  Significant  Human 
Exposure 

EPA  is  establishing  the  criteria  in 
Table  1  of  this  Unit  for  "substantial" 
and  "significant"  exposure.  As 
articulated  in  the  proposed  policy 
statement,  EPA  chose  numeric 
thresholds  to  characterize  "substantial" 
human  exposure  because  it  is  EPA's 
belief  that  TSCA  section  4(aHl)(B)  was 
intended  to  address  situations  where 
large  numbers  of  people  may  be  exposed 
to  a  chemical  substance  and  little  or  no 
hazard  data  exists  to  indicate  whether  or 
not  that  chemical  substance  may  present 
an  unreasonable  risk.  EPA  based  its 
thresholds  for  workers  on  experience 
gained  through  case-by-case  analysis  of 
existing  chemicals. 

The  different  numeric  thresholds  for 
worker,  consumers,  and  general 
population  are  EPA's  attempt  to  reflect 
the  inherent  differences  in  the  probable 
exposure  scenarios  for  particular 
categories  of  individuals.  EPA  decided 
to  apply  a  differential  equal  to  one  order 
of  magnitude  between  the  worker, 
consumer,  and  general  population 
thresholds.  For  the  reasons  articulated 
in  the  proposed  statement  of  policy  (56 
FR  32294)  and  Unit  ILE.  of  this  notice. 
EPA  believes  that  these  criteria  are  a 
reasonable  interpretation  of  the  phrase 
"significant  or  substantial  human 
exposure"  in  TSCA  section 
4(aKl)(B){i)(Il). 


Table  1.—  TSCA  Section  4(a)(1)(B)(i)  Human  Exposure  Criteria  Gukleltnes 


Category 

Substantial 

Significant 

General  population  ... 

Consumers 

Worked  .„    

100.000  peo- 

10.000  peo- 

P»« 
1,000  workers 

<  100,000  people  population  exposed  mon  dkeclty  or  on  a  routine  or  episodic  t>asis. 

<  10,000  people  exposed  more  diractty  or  on  a  routine  or  aptsodtc  basis. 

<  1.000  workers  exposed  more  diractly  or  on  a  routir>e  or  episodic  basts. 

D.  Additional  Factors 

EPA  will  apply  the  generic  numerical 
thresholds  for  most  substances 
considered  for  testing  under  TSCA 
section  4(a)(1)(B).  In  some  cases, 
however,  where  the  thresholds  are  not 
met,  it  may  be  more  appropriate  to  use 
a  case-by-case  approach  for  making 
findings  by  applying  other 
considerations.  For  the  reasons 
articulated  in  the  proposed  statement  of 
pohcy  (56  FR  32296)  and  Unit  II.F.2.  of 
this  notice,  EPA  may  consider 


"additional  factors"  for  making  findings 
for  substances  which  do  not  meet  the 
numerical  thresholds  articulated  herein 
for  evaluating  existing  chemicals  under 
TSCA  section  4(a)(1)(B). 

Conversely.  EPA  may  not  require 
testing  under  TSCA  section  4(a)(1)(B) 
for  a  chemical  that  meets  the  section 
4(a)(l)(B)(i)  criteria  if  EPA  finds,  under 
sections  4(a)(l)(B)(ii)  and  (iii).  that  data 
are  sufficient  to  reasonably  determine  or 
predict  the  effects  of  the  manufacture, 
process,  distribution,  use  and  disposal 


of  the  chemical  and/or  that  testing  is  net 
necessary. 

IV.  Final  Test  Kule  for  Cumene 

A.  Response  to  Cumene  Pane! 

On  July  27, 1988  (53  FR  28195)  EPA 
promulgated  a  final  rule  requiring 
manufacturers  and  processors  of 
cumene  to  perform  nealth  and 
environmental  effects  testing  in 
response  to  the  Interagency  Testing 
Committee's  (ITC)  recommendation  that 
cumene  be  given  priority  testing 
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consideration  under  TSCA  section  4. 
Based  on  the  available  data,  EPA  found 
under  TSCA  section  4(a)(l)(B)(i)  that 
cumene  is  "produced  in  substantial 
quantities  and  that  it  enters  the 
environment  in  substantial  quantities, 

{  with  the  potential  for  resulting 
substantial  human  exposure  to  cumene 
from  its  manufacture,  processing,  use 
and  disposal."  EPA  also  made  the 
requisite  findings  under  TSCA  section 
4(a)(l)(B)(ii)  and  (iii)  (53  FR  28200,  July 
27, 1988).  EPA's  findings  were 
challenged  by  the  Chemical 
Manufacturers  Association  in  CMA  v. 
EPA.  899  F.2d  344  (5th  Qr.  1990).  The 

'  Court  remanded  the  rule  requiring  EPA 
to: 

articulate  the  standards  or  criteria  on  the 
basis  of  which  it  found  the  quantities  of 
ciunene  entering  the  enviromnant  bom  the 

!  facilities  in  question  to  be  "substantial"  and 
the  human  exposure  potentially  resulting  to 
b«  "substantial." 

1899  F.2d  at  360.  The  Court  further 
instructed  EPA  to: 

articulate  whether  iu  respective  (TSCA 
section  4(a)(l)(B)(i)]  clause  (I)  and  clause  (D) 
findings  (in  the  cumene  rule)  each  constitute, 
alone,  an  independent  and  sufficient  basis  for 
its  testing  requiremenU,  or  whether,  on  the 
other  hand,  its  testing  requirements  rest  only 
on  the  clauses  (I)  and  (II)  findings  jointly  •••. 
The  EPA  shall  further  indicate  whether  its 
findings  under  either  clause  (I)  or  clause  (II) 
are  to  any  extent  dependent  on  its  finding, 
which  we  have  disapproved,  concerning 
entry  into  the  aquatic  environment;  and,  if 
BO.  shall  reconsider  its  clause  (I)  and  (U) 
findings  in  the  light  of  our  refiarenced  ruling. 

Id.  at  360.  n.  22.  Finally,  the  Court 
directed  EPA  to  consider  new  studies  to 
be  presented  by  CMA  on  remand 
"unless  they  would  not  be  material  to 
Imy  of  the  EPA's  criteria  relied  on  for 
the  testing."  Id.  at  360-361.  On  remand 
the  Cumene  Panel  of  CMA  submitted 
both  specific  studies  and  general 
comments  on  the  cumene  final  test  rule. 
The  test  rule  remained  in  effect,  and  test 
data  was  submitted  to  EPA  in  response 
to  the  rule. 

EPA  has  addr8t>i>t)u  some  of  the 
Court's  instructions  concerning  EPA's 
statutory  authority  and  the  Cumene 
Panel's  generic  comments  regarding  the 
"h"  policy  (Ref  12)  in  Unit  D.  of  this 
notice.  Specific  comments  on  ciunene 
and  EPA's  review  of  remand  evidence 
are  addressed  in  this  Unit  IV. 

B.  Substantial  Production 

In  support  of  its  final  test  rule.  EPA 
found  that  cumene  is  produced  in 
substantial  quantities,  based  on  reported 
U.S.  cumene  production  of  3.35  billion 
pounds  with  an  additional  339  million 
pounds  imported.  This  figure  was  not 


disputed.  For  the  reasons  discussed  in 
Unit  n.C  of  this  notice,  EPA  believes 
that  this  level  of  production  clearly 
qualifies  as  "substantial  production" 
under  section  4(a)(l)(B)(i)  of  TSCA.  The 
level  of  cumene  production  reported  in 
the  final  rule  well  exceeds  the 
"substantial  production"  threshold 
articulated  in  this  notice. 

C.  Substantial  Release 

In  support  of  the  final  test  rule.  EPA 
foimd  that  cumene  is  released  to  the 
environment  in  substantial  quantities 
based  on  an  estimated  3  million  pounds 
per  year  of  fugitive  emissions  of  cumene 
to  the  atmosphere  from  manulacturing. 
processing,  and  use  activities.  The  Court 
upheld  the  validity  of  EPA's  estimate. 
899  F2d  at  352-353.  To  a  lesser  extent. 
EPA  also  noted  in  the  final  rule  that 
cumene  was  released  in  unspecified 
quantities  to  the  aquatic  environment. 
Because  EPA  was  unable  to  estimate 
with  reasonable  certainty  the  magnitude 
of  this  release,  EPA  did  not  rely  on  this 
release  in  calculating  human  exposure; 
nonetheless,  EPA  did  believe  that  there 
was  a  potential  for  human  exposure  as 
a  result  of  release  of  cumene  to  aquatic 
environments.  The  Cumene  Panel 
commented  that  EPA  lacks  an  adequate 
basis  for  finding  that  cumene  "enters 
the  environment  in  substantial 
Quantities."  Specifically,  the  Panel 
disagreed  with  EPA's  equating 
"substantial  release"  with  "enters  the 
environment  in  fubstantial  quantities." 
The  Panel  stated, 

[tjhe  Agency  has  made  no  effort  to  analyze 
the  extensive  evidence  in  the  record 
regarding  the  persistence  and  distribution  of 
cumene  in  the  environment  or  to  relate 
cumene  release  levels  to  human  exposure 
patterns  (Ref.  12). 

As  discussed  in  Unit  U.D.  of  this 
notice,  EPA  rejects  the  premise  that 
"enter  the  environment  in  substantial 
quantities,"  as  used  in  section 
4(a)(l)(B)(i)(I)  of  TSCA.  be  defined  to 
include  a  determination  of  "persistence 
in  the  environment  of  those  suUumtial 
quantities."  The  Court  in  the  cumene 
case,  899  F.2d  at  355-356.  found  that 
EPA  is  not  obhged  to  follow  CMA's 
construction  of  TSCA  section  4. 

The  Panel  also  raised  this  issue  in 
their  comments  on  the  final  rule  for 
cumene.  asserting  that,  considering  the 
short  half-life  of  cumene  in  the 
atmosphere,  there  is  no  reason  to 
believe  that,  except  for  populations  very 
close  to  the  plant,  there  is  any  general 
population  exposure  to  cumene.  EPA 
responded  that  the  half-life  of  cumene 
in  the  atmosphere  appears  to  be  on  the 
order  of  1  or  2  days.  At  this  rate  of 
removal,  the  cumene  emissions  frt>m 


ongoing  manufacturing  and  processing 
activities  would  be  expected  to  be 
distributed  over  a  large  portion  of  the 
commimities  near  manufacturing  and 
processing  facilities  depending  on  the 
prevailing  atmospheric  conditions. 
Thus,  the  Panel  has  not  provided  EPA 
with  a  convincing  rationale  to  refiite 
EPA's  finding  that  cumene  "enters  the 
environment  in  substantial  quantities" 
or  that  there  is  not  "substantial  human 
exposure."  Rather,  the  Panel  has  only 
demonstrated  that  persistence,  one  of 
many  chemical-specific  parameters  EPA 
considers  in  evaluating  a  chemical,  may 
be  of  limited  importance  when 
considered  with  other  factors,  such  as 
the  manufacturing  and  processing 
scenario. 

D.  Substantial  Human  Exposure 

The  Panel  commented  that,  even  if 
the  release  of  cumene  could  be  equated 
to  "substantial"  environmental  entry. 
EPA  would  not  be  justified  in  requiring 
human  health  effects  testing  unless  it 
were  to  make  a  finding  of  "substantial 
human  exposure." 

Once  again,  the  Panel  is  attempting  to 
link  the  type  of  testing  required  to  the 
bases  for  the  TSCA  secUon  4(a)(l)(B}(i) 
finding.  EPA  does  not  beUeve  this  to  be 
a  valid  interpretation  of  section  4(a)  of 
TSCA.  Furthermore,  EPA  believes,  as 
stated  in  Unit  D.B.  of  this  notice,  that 
clauses  (I)  and  (II}  of  TSCA  section 
4(a)(l)(B)(i)  can  be  interpreted  as 
independent.  In  particular,  although 
EPA  made  findings  for  cumene  under 
both  clauses  (I)  and  (U).  EPA  beheves  a 
finding  under  either  clause  alone 
constitutes  an  independent  and 
sufficient  basis  for  the  testing  required. 
In  support  of  its  final  rule,  EPA  found 
that  there  may  be  substantial  human 
exposure  to  cuimene  based  on  the 
exposure  potential  to  approximately 
13.5  million  people  living  in  the 
vicinity  of  cumene  manufacturing  and 
processing  facihties.  EPA  believes  that  a 
majority  of  the  people  would  be 
exposed  as  a  result  of  fugitive  emissions 
of  cimiene  to  the  atmosphere.  The 
majority  of  cumene  manufacturing  and 
processing  facilities  are  concentrated  in 
a  few  large  metropofitan  areas.  The 
Court  in  the  cumene  case.  899  F.2d  at 
353,  found  that  the  rulemaking  record 
adequately  supported  EPA's  finding. 
However,  when  CMA  briefed  its  case,  it 
submitted  a  monitoring  study,  not 
previously  submitted  as  comments  on 
the  rule,  that  relates  to  the  presence  of 
many  chemicals,  including  cumene,  in 
the  Houston  Ship  Channel  area  (Ref. 
19). 

The  Cumene  Panel  maintains  that  the 
information  contained  in  this  study  is 
sufficient  to  show  that  EPA  cannot  make 
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either  the  "enters  the  environment  in 
substantial  quantities"  or  "substantial 
human  exposiue"  findings  of  section 
4(a)(l)(B)(i). 

The  remand  evidence  presented  by  the 
petitiooera  Indicates  that  fuch  exposure  does 
not  exist  because  cumene  levels  are  not 
elevated  even  at  short  distances  from  the 
ciunene  plants  (Ref.  12). 

As  instructed  by  the  Court  on  remand, 
EPA  has  reviewed  the  study  submitted 
by  CMA.  In  general,  EPA's  review  (Ref. 
20)  condudod  that  the  study  supports 
the  conclusions  of  its  authors.  However, 
the  study  cited  by  the  Cumene  Panel 
does  not  show,  nor  was  it  designed  to 
show,  the  monitored  environmental 
concentration  from  manufacturing  and 
processing  facilities.  The  study's 
introduction  states: 

(t)he  underlying  goal  of  the  monitoring 
program  is  to  provide  member  fmzu  with 
accurate  ambient  air  quality  measurements 
and  technical  data  for  better  understanding 
air  quality  concerns  in  the  Houston  Ship 
Channel  area  (Ref.  19). 

There  are  seven  sites  where 
monitoring  devices  are  maintained 
downwind  from  the  Houston  Ship 
Channel.  One  site  only  monitors 
meteorology  and  any  accidental 
releases.  This  site  is  the 
northeastemmost  site  and  does  not 
monitor  for  any  organic  compound.  The 
study  states  that  the  prevailing  wind 
direction  is  from  the  southeast  (Ref.  21). 
Therefore,  the  monitoring  sites  are 
upwind  from  all  but  one  of  the  ciunene 
manufacturing  and  processing  sites  and 
are  gathering  data  on  ciunene  emissions 
from  refineries  and  other  unknown 
sources. 

There  is  one  manufacturing  facility 
sited  in  the  monitoring  array.  However, 
the  facility  appears  to  be  at  least  5  miles 
from  the  closest  downwind  monitoring 
site.  Additionally,  it  is  not  clear  from 
this  study  whether  the  detected 
environmental  concentrations  were 
detected  at  the  closest  downwind 
monitoring  sites.  The  monitoring  array 
is  either  upwind  from  all  the  other 
cumene  manufacturing  and  processing 
sites  or  is  over  30  miles  away  from  these 
sites.  At  that  distance,  the  facilities 
would  have  to  release  extremely  large 
amounts  of  cumene  per  minute  to  reach 
detectable  levels  in  the  monitoring 
array.  Therefore,  it  is  unlikely  that  the 
data  accurately  assess  the  level  of 
cumene  present  in  close  proximity  to 
the  facility. 

The  Cumene  Panel  submitted 
additional  information  on  modelling 
performed  at  the  Champlin  Refining  and 
Cheiuicals  facility  in  Corpus  Christi, 
Texas  (Ref.  22).  In  this  exercise. 


Champlin  modelled  i>oint  source  air 
emissions  from  barges  loading  cumene. 
Annual  emissions  of  cumene  from  these 
loading  operations  were  estimated  to  be 
23,000  pounds.  However,  there  are 
shortcomings  with  the  methodology 
employed  in  the  study. 

For  modelling  purposes,  Champlin 
divided  the  annual  point  source  release 
estimate  by  the  total  number  of  minutes 
in  a  year  to  derive  the  source  term  (mass 
release  per  minute).  Champlin  should 
have  divided  the  annual  point  source 
release  estimate  by  the  total  number  of 
minutes  per  year  in  which  barge  loading 
occurred  to  derive  a  more  realistic 
source  term  for  modelling  potential  air 
concentrations.  Based  on  a  1990  joint 
effort  between  EPA  and  the  American 
Oil  Company  on  the  refining  industry, 
EPA  estimates  that  the  capacity  of  an 
intercoastal  barge  or  tanker  ranges  from 
2.5  million  to  70  million  gallons.  Based 
on  an  assumed  1  day  fill  rate  and  a  10 
million  gallon  barge/tanker  capacity,  the 
entire  capacity  of  production  at  the 
Champlin  facility  could  be  loaded  in  7 
days.  If  the  cumene  emissions  were 
assumed  to  be  released  over  a  period  of 
7  days  rather  than  365  days,  the  source 
term  (input)  would  be  raised  by  a  factor 
of  50.  Additionally,  Champlin  used 
typical  to  better  than  average 
meteorological  conditions  of  stability 
class  C  and  a  windspeed  of  12  miles  per 
hour  in  the  modelling  exercise.  A  more 
conservative,  yet  still  realistic,  set  of 
meteorologic  conditions  would  be  a 
stability  class  of  D  and  a  windspeed  of 
5  miles  per  hour.  Therefore,  EPA 
believes  the  resulting  ambient 
concentrations  of  cumene  from  the 
Champlin  modelling  exercise 
underestimate  the  ambient 
concentration  of  cumene  resulting  from 
releases  at  the  Champlin  facility. 

Furthermore.  EPA's  reiiew  of  the 
study  indicates  that  the  study  does  not 
shed  any  light  on  the  number  of  people 
potentidly  exposed  to  ciunene,  rather  it 
is  only  concerned  with  determining  a 
level  of  cumene  in  the  area  of  the 
Houston  Ship  Channel.  Therefore,  the 
study  does  not  relate  to  whether  EPA 
could  make  a  substantial  human 
exposure  finding. 

Another  section  of  the  remand 
evidence  submitted  by  CMA  consisted 
of  modeling  studies  of  ambient  air 
concentrations  of  cumene  that  may 
result  fit>m  emissions  from  several 
cumene  manufacturing  sites.  Although 
all  studies  used  the  EPA  Industrial 
Source  Complex  Long  Term  (ISCLT)  air 
dispersion  model,  the  level  of  detail 
concerning  methods  and  assumptions 
used  varied  from  study  to  study,  thus 
inhibiting  EPA's  ability  to  adequately 


review  the  studies.  Each  of  the  studies 
is  briefly  discussed  below. 

Modelling  of  cumene  emissions  itom 
two  Georgia  Gulf  Corporation  facilities, 
one  in  Plaquemine,  Louisiana,  and  the 
other  in  Paisadena,  Texas,  were 
performed  using  "adjusted"  EPCRA 
section  313  release  data  for  reporting 
year  1987  (Ref.  23).  The  rationale  to 
justify  the  procedure  used  to  adjust  the 
EPCRA  section  313  release  data  and  to 
justify  the  meteorological  assumptions 
used  for  modeling  air  dispersion  were 
not  sufficiently  detailed  to  enable  an 
adequate  EPA  review  of  the  study. 

The  study  describing  the  modelling  of 
cumene  emissions  from  a  Koch  Refining 
Company  facility  (Ref.  24)  provided 
sufficient  details  on  methods  and 
assumptions  to  allow  for  an  adequate 
EPA  review.  This  modelling  study  also 
purported  using  1987  EPCRA  section 
313  release  data.  However,  the  annual 
releases  used  in  the  study,  1,971 
pounds,  show  a  large  unexplained 
discrepancy  with  the  19,500  pounds  of 
cumene  emissions  actually  reported 
under  EPCRA  section  313. 

ModelUng  studies  for  the  Shell  Oil 
Company  C^r  Park,  Texas,  facility  (Ref. 

25)  and  Texaco's  El  Dorado  facility  (Ref. 

26)  were  also  submitted.  However, 
supporting  data  on  the  methods  and 
assumptions  used  in  the  studies  were 
not  sufficiently  detailed  to  enable  an 
adequate  EPA  review  of  the  studies. 

The  remand  evidence  was 
accompanied  by  an  affidavit  from 
Marvin  B.  Hertz,  an  industry  consultant, 
supporting  the  use  of  ambient  air 
monitoring  data  rather  than  the  mass 
emission  data  from  the  EPCRA  section 
313  Toxic  Release  Inventory  (TRI)  (Ref. 
27). 

EPA  recognizes  that  the  use  of 
ambient  air  monitoring  data,  when 
performed  correctly,  plays  a  role  in  any 
exposure  assessment,  and  thus,  in  risk 
assessment.  However,  it  is  very  difficult 
to  perform  any  risk  assessment  when 
the  hazards  of  the  compound  are  either 
not  known  or  not  well  characterized. 
For  this  reason,  and  the  reasons 
articulated  in  Unit  lI.E.  of  this  notice, 
EPA  does  not  depend  on  human 
exposure  at  a  particular  "level"  in 
determining  "exposure"  under  TSCA 
section  4(a)(l)(B)(i). 

Finally,  the  Cumene  Panel  stated  that 
testing  submitted  pursuant  to  the  final 
test  rule  confirms  that  cumene  does  not 
present  a  risk.  Moreover,  the  Panel 
objected  to  EPA's  reference  to  a  TSCA 
section  8(e)  submission,  which 
indicated  cataract  formation  in  rats 
exposed  to  cumene  vapors,  as  an 
example  of  the  benefits  of  testing  a 
chemical  in  the  absence  of  hazard  data. 
Since  that  section  8(e)  submission,  the 
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Panel  has  undertaken  a  follow-up 
subchronic  study. 

On  June  17, 1902.  utilizing  data 
submitted  in  response  to  the  cumene 
test  rule.  EPA  held  an  RMl  disposition 
for  cxunene  to  determine  whether  to  take 
risk  management  action  on  the  chemical 
(Refs.  28  and  29).  EPA  determined  that 
sufficient  information  for  hazard 
assessment  is  available  and  supports  a 
low  concern.  When  the  hazard 
information  was  considered  in 
conjunction  with  available  exposure 
information,  EPA  determined  that 
cumene  presents  a  relatively  low  risk  to 
human  health,  and  has  discontinued 
review  of  this  chemical  at  this  time. 
Therefore.  EPA  does  not  believe  any 
further  testing  of  cumene  is  necessary  at 
this  time. 

V.  Public  Record 

A.  Supporting  Documentation 

EPA  has  established  a  record  for  this 
policy  under  TSCA  section  4,  docket 
number  OPPTS-47002K,  which  is 
available  for  inspection  Monday 
through  Friday,  excluding  legal 
hoUdays,  in  Rm.  ET-G102,  401  M  St.. 
SW..  Washington.  DC..  20460  firora  8 
a.m.  to  12  noon  and  from  1  p.m.  to  4 
p.m.  This  record  includes  basic 
information  considered  by  EPA  in 
developing  this  policy.  This  record 
includes  the  following  information: 

(1)  Interagency  memoranda, 
comments,  and  proposals. 

(2)  Reports-published  and 
unpubUshed  data. 

(3)  Chemical  Manufacturers 
Association  v.  EPA.  899  F.2d  344  (5th 
Cir.  1990). 
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Proposed  Statement  of  Policy  submitted  to 
TSCA  Public  Information  Office,  USEPA 
(September  17, 1991). 

(11)  CMA's  0x0  Process  Panel.  Comments 
on  EPA's  section  4(a)(1)(B)  Proposed 
Statement  of  Policy  submitted  to  TSCA 
Public  Information  Office,  USEPA 
(September  17, 1991). 

(12)  CMA's  Cumene  Panel.  Comments  on 
EPA's  section  4(a)(1)(B)  Proposed  Statement 
of  Policy  submitted  to  TSCA  Public 
Information  Office,  USEPA  (September  17, 
1991). 

(13)  CMA's  Cyclohexane  Panel.  Comments 
on  EPA's  section  4(a)(1)(B)  Proposed 
Statement  of  Policy  submitted  to  TSCA 
Public  Information  Office,  USEPA 
(September  17, 1991). 

(14)  CMA's  Hexamethylene  Diisocyanate 
Panel.  Comments  on  EPA's  section  4(a)(1)(B) 
Proposed  Statement  of  Policy  submitted  to 
TSCA  Public  Information  Office,  USEPA 
(September  12. 1991). 

(15)  Diethyl  Ether  Manufacturers  Task 
Group.  Comments  on  EPA's  section  4(a)(1)(B) 
Proposed  Statement  of  Policy  submitted  to 
TSCA  Public  Information  Office.  USEPA 
(September  15, 1991). 

(16)  USEPA.  Implementation  Proposal; 
"New  Chemicals  Exposure-Based  Finding," 


latter  from  Charles  L  Elkins  to  Geraldine  V. 
Cox  (Chemical  Manufacturers  Association). 
Office  of  Toxic  Substances,  USEPA 
(September  22, 1988). 

(17)  Organization  for  Economic 
Cooperation  and  Development.  "OECD's 
Work  on  Investigation  of  High  Production 
Volume  Chemicals."  Document  3,  May  1991. 

(18)  U.S.  Department  of  Health  and  Human 
Services,  National  Institute  for  Occupational 
Safety  and  Health.  National  Occupational 
Exposure  Study  (NOES,1988). 

(19)  Radian  Corp.  A  Method  for  Assessing 
Community  Exposure  to  Selected  Volatile 
Indicator  Compounds  (|uly  20,  1968).  (CMA 
exhibits  for  remand  evidence). 

(20)  USEPA.  Review  of  Evidence 
Submitted  by  CMA  on  Remand  of  Cumene 
Test  Rule.  Washington,  DC:  Office  of 
Pollution  Prevention  and  Toxics,  USEPA 
(April,  1992). 

(21)  Radian  Corp.  Volatile  Indicator 
Compound  Measurement  Results  from  the 
Houston  Regiunal  Monitoring  Network, 
Phase  IV  (July  20. 1988).  (CMA  exhibits  for 
remand  evidence). 

(22)  Champlin  Refining  Company.  Air 
Modelling  of  Cumene  Releases  at  Champlin 
Refining  Company  (October  14, 1988).  (CMA 
exhibits  for  remand  evidence). 

(23)  Georgia  Gulf  Corporation.  ISC  and 
ISCLT  Air  Modelling  Results  from  Georgia 
Gulf  Corporation  Facilities  (December  16, 
1988)  (CMA  exhibits  for  remand  evidence). 

(24)  Koch  Refining  Company.  Air 
Modelling  Results  from  Koch  Refining 
Company  Facility  (October  20. 1988)  (CMA 
exhibits  for  remand  evidence). 

(25)  Shell  Oil  Company.  Air  Modelling 
Results  from  Shell  Deer  Park  Facility 
(Undated)  (CMA  exhibits  for  remand 
evidence). 

(26)  Star  Research.  Air  Modelling  Results 
from  Texaco's  El  Dorado  Facility  (September 
30, 1988)  (CMA  exhibiU  for  remand 
evidence). 

(27)  Hertz.  Marvin  A.  Affidavit  on  Use  of 
Monitoring  Data  versus  Mass  Emission  Data 
(CMA  exhibits  for  remand  evidence). 

(28)  USEPA.  liegulatory  Management-1 
(RMl)  Summary  for  Cumene.  Washington, 
DC;  Office  of  Pollution  Prevention  and 
Toxics,  USEPA  (January  10, 1991). 

(29)  USEPA.  Regulatory  Management-1 
(RMl)  Summary  for  Cumene.  Washington, 
DC:  Office  of  Pollution  Prevention  and 
Toxics,  USEPA  (June  17, 1992). 

Dated:  May  5. 1993. 

Victor  I.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc.  93-11496  Filed  S-13-93:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

[WY-037-5440-10-K011;  WYW 128277. 
WYW  124654] 

Realty  Action;  Laaaa/Conveyance  of 
Public  iJinda;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  airport 

lease/conveyance  to  the  Town  of 

Saratoga. 

8UMMART:  The  following  public  lands  in 
Carbon  County  have  been  found  suitable 
for  lease/conveyance  to  the  Town  of 
Saratoga  for  airport  purposes  under  the 
Act  of  May  24, 1928,  as  amended  and 
Section  516  of  the  Airport  and  Airway 
Improvement  Act  of  1982. 

Sixth  Principal  Meridian 

T.  17  N.,  R.  84  W., 
Sec.  21,  NEV«NEV«.  NVzSE'/iNE'/i; 
Sec.  22.  NEV«NWV«. 

The  above  land  contains  100.00  acres. 


FOR  FURTHER  INFORMATION  CONTACT:  Bud 
Holbrook,  Area  Manager,  Great  Divide 
Resource  Area.  Bureau  of  Land 
Management,  P.O.  Box  670,  Rawlins^ 
Wyoming  82301,  307-324-7171. 
SUPPLEMENTARY  INFORMATION:  The 
airport  lease  will  be  issued  for  all  of  the 
above  described  lands,  however,  the 
conveyance  will  be  issued  for  only  a 
portion  of  the  lands,  pending  a  cadastral 
survey. 

Lease/conveyance  of  the  lands  is 
consistent  with  applicable  Federal  and 
county  land  use  plans  and  will  help 
meet  the  needs  of  Carbon  County 
residents.  Under  this  lease/conveyance 
the  existing  runway  for  Shively  Field  in 
the  Town  of  Saratoga  will  be  extended 
for  safety  purposes. 

The  lease  and  conveyance  will 
contain  reservations  to  the  United  States 
for  ditches,  canals  and  all  minerals,  and 
will  be  subject  to  all  existing 
reservations  and  prior  rights.  The 
proposed  lease  and  conveyance  is 
consistent  with  the  Medicine  Bow 
Resource  Management  Plan.  The  land  is 
not  required  for  any  Federal  purpose. 


Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  applications  for  airport  purposes 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Bureau  of  Land 
Management,  District  Manager,  P.O.  Box 
670,  Rawlins,  Wyoming  82301.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objection,  this 
proposed  realty  action  will  become 
flnal. 

Dated:  May  12, 1993. 
Charles  E.  Reed, 
Acting  Area  Manager. 

[FR  Doc.  93-11702  Fileil  5-13-9:J;  11:20  ami 
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NATIONAL  COMMISSION  TO  ENSURE 
A  STRONG  COMPETITIVE  AIRUNE 
INDUSTRY 

Meeting 

AGENCY:  Presidential  Advisory 

Commission. 

ACTION:  NotiRcation  of  First  Meeting. 

summary:  This  summary  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Commission  To  Ensure  A  Strong 
Competitive  Airline  Industry.  This 
notice  also  describes  the  functions  of 
the  Commission.  Notice  of  this  meeting 
is  required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA).  No  witnesses  are  invited  to 
provide  statements  to  the  Commission 
during  the  May  24  through  27  meetings. 
If  witnesses  are  required  during  the 
period  from  )une  1  through  4,  they  will 
be  invited  by  the  commission  before 
that  time.  Those  interested  in  appearing 
before  the  Commission  may  express 
their  interest  by  contacting  Richard  K. 
Pemberton  on  (202)  366-4246.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  May  24. 1993.  9:15  a.m.  until  5 
p.m.  and  May  25.  through  May  27,  and 
June  1  through  4, 1993,  from  .9:30  a.m. 
until  close  of  business  as  determined  by 
the  Chairman. 

AOOftESSES:  The  first  meeting  on  May 
24, 1993  will  be  held  in  the  Indian 
Treaty  Room,  Old  Executive  Office 
Building.  Washington.  DC  20501.  The 
meetings  on  May  25  and  26, 1993  will 
be  held  in  the  auditorium.  Department 
of  Commerce.  Fourteenth  Street 
between  Constitution  Avenue  and  E 
Street,  NW.,  Washington.  DC  20230.  The 
meeting  on  May  27,  1993  will  be  held 
in  room  2230,  Nassif  Building. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  The  meetings  on  June  1  through 
June  4, 1993  will  be  held  in  the 
auditorium,  Department  of  Commerce  at 
the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Pemberton,  Administrative 
Officer.  National  Commission  To  Ensure 
A  Strong  Competitive  Airline  Industry, 
Department  of  Transportation,  Office  of 
the  Secretary  of  Transportation  (OST/ 
M-42),  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-4246. 
SUPPl^MENTARY  MF0RMAT10N:  The 
National  Commission  To  Ensure  A 
Strong  Competitive  Airline  Industry  is 
established  as  a  Presidential  Advisory 
Commission  by  the  Airport  and  Airway 
Safety,  Capacity,  Noise  Improvement 


and  Intermodal  Transportation  Act  of 
1992.  Public  Law  102-581,  as  amended 
by  Public  Law  103-13  (April  7, 1993). 
The  Commission  shall  make  a  complete 
investigation  and  study  of  the  financial 
condition  of  the  airline  industry,  the 
adequacy  of  competition  in  the  airline 
industry,  and  legal  impediments  to  a 
strong  and  competitive  airline  industry. 

In  conducting  its  study,  the 
Commission  shall  investigate  the 
following  specific  matters: 
— ^The  current  financial  condition  of  the 
airline  industry  and  how  the 
industry's  financial  condition  is  likely 
to  change  over  the  next  5  years, 
including  (a)  profits  or  losses  likely  to 
be  achieved  by  the  industry;  (b) 
whether  or  not  any  profits  realized 
will  be  adequate  to  permit  airlines  to 
acquire  the  capital  equipment 
necessary  to  meet  the  demand  of  the 
traveling  public  in  a  safe,  efficient  and 
environmentally  sound  manner;  and 
(c)  whether  or  not  any  major  airlines 
are  likely  to  fail  or  sell  major  assets 
in  order  to  survive; 
— ^The  current  state  of  competition  in 
the  airline  industry,  how  the  structure 
of  airline  industry  competition  is 
likely  to  change  over  the  next  5  years, 
and  whether  or  not  the  expected  level 
of  competition  will  be  sufficient  to 
continue  the  consumer  benefits  of 
airline  deregulation; 
— Whether  or  not  the  Federal 
Government  should  take  any 
legislative  or  administrative  actions  to 
improve  the  financial  conditions  of 
the  airline  industry  or  to  enhance 
competition,  including  whether  or  not 
any  changes  are  needed  in  the  legal 
and  administrative  policies  that 
govern  (a)  the  initial  award  and 
transfer  of  international  airline  routes; 
(b)  the  allocation  of  slots  at  high 
density  airports;  (c)  the  allocation  of 
gates,  particularly  at  airports 
dominated  by  one  or  a  limited 
number  of  airlines;  (d)  frequent-flier 
programs;  (e)  airline  computer 
reservation  systems;  (f)  the  rights  of 
foreign  investors  to  invest  in  U.S. 
airlines;  (g)  Ihs  taxes  and  user  fees 
imposed  on  U.S.  airlines;  (i)  the 
bankruptcy  laws  of  the  U.S.  and 
related  fitness  rules  administered  by 
the  Department  of  Transportation  as 
they  apply  to  airlines;  and  (j)  the 
obligations  of  failing  airlines  to  meet 
pension  obligations; 
— Whether  or  not  the  policies  and 
strategies  followed  by  the  United 
States  in  international  aviation  are 
promoting  the  ability  of  U.S.  airlines 
to  achieve  long-term  competitive 
success  in  international  markets, 
including  (a)  the  Government's 


general  negotiating  policy;  (b)  the 
desirability  of  multilateral  rather  than 
bilateral  negotiations;  (c)  whether  or 
not  foreign  countries  have  developed 
the  necessary  infrastructure  to  enable 
U.S.  airlines  to  provide  the  service 
needed  to  meet  the  demand  for 
aviation  service  between  the  U.S.  and 
such  countries;  (d)  the  rights  granted 
foreign  airlines  to  provide  service  in 
U.S.  domestic  markets  ("cabotage"); 
and  (e)  the  rights  granted  foreign 
investors  to  invest  in  U.S.  airlines; 

— The  state  of  the  U.S.  aircraft 
manufacturing  industry  and 
recommendations  concerning  policies 
that  will  help  to  foster  a  healthy, 
competitive  U.S.  aircraft 
manufacturing  industry;  and 

— The  possibility  of  long-term  loan 
guarantees  and  tax  incentives  for  air 
carriers  to  expedite  the  conversion  of 
the  commercial  airline  fieet  from 
Stage  2  to  Stage  3  aircraft  in  advance 
of  the  deadlines  established  by  the 
Airport  Noise  and  Capacity  Act  of 
1990. 
Based  on  the  results  of  its 

investigation,  the  Commission  shall 

recommend  to  the  President  and 

Congress  those  policies  that  need  to  be 

adopted  in  order  to: 

— Achieve  the  national  goal  of  a  strong 
and  competitive  airline  system  which 
will  facilitate  the  Nations  s  ability  to 
compete  in  the  global  economy; 

— ^Provide  adequate  levels  of 
competition  and  service  at  reasonable 
fares  in  both  urban  and  rural  areas; 

— Avert  U.S.  air  carrier  bankruptcies 
and  accompanying  loss  of  jobs  for 
U.S.  citizens; 

— Provide  a  stable  work  environment  for 
airline  industry  employees;  and 

— Continue  to  reduce  noise  for  citizens 
around  airports  without  damaging  the 
economic  or  competitive  positions  of 
the  air  carriers. 

Agenda 

I.  Statement  of  Mission  by  the  President 

II.  Remarks  by  the  Secretary  of 

Transportation 

III.  Acceptance  of  Charge  by  the  Chairman 

IV.  Discussion  of  Commission  Work 

Schediji" 

V.  Adoption  of  Rules  and  Procedures 

VI.  Adoption  of  Authorities  and  Delegations 

VII.  Overview  of  Issues  and  Briermg 

The  Commission  may  meet  in  closed 
session  to  discuss  personal  matters 
related  to  staff.  These  discussions,  if 
any,  will  touch  upon  matters  that  would 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
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and  (6)  of  section  552b(c)  of  title  5 
U.S.C.  of  the  Government  in  the 
Sunshine  Act.  The  remaining  sessions 
will  be  open  to  the  public.  (Some 
buildings  may  require  proof  of  identity, 
or  stricter  access  requirements.  Public 
attenders  are  responsible  for 
determining  in  advance  and  being  in 
compliance  with  building  access 
requirements  to  attend  meetings  in 


those  locations.)  Subject  matter  listed 
above,  not  disposed  of  at  the  scheduled 
meeting,  may  be  carried  over  to  the 
agenda  of  the  next  Commission  meeting. 

Records  will  be  kept  of  the 
proceedings  after  editing  by  the 
Commission  and  production  by  the 
transcriber  and  will  be  available  for 
public  inspection  at  the  office  of  the 
National  Commission  to  Ensure  A 


Strong  Competitive  Airline  Industry, 
room  400,  633  Indiana  Ave.,  NW., 
Washington,  DC  20531. 
Gerald  L.  Balilet. 

Chairman.  National  Commission  to  Ensure 

A  Strong  Competitive  Airline  Industry. 

[FR  Doc.  93-11748  Filed  5-13-93;  1202  pml 
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by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominatiorts  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Oid«  Processing  Co* 

*6466 

DYES 


Cf*arge  your  order. 
It's  easy! 


CTiarae  orteis  may  be  leteptioneo  to  Bie  GPO  onJef 
aes«i  at  (202)  783-3238  from  800am  io400pm 
eastern  bme.  Monday -Friday  (except  noMays) 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  kc*>n  up  to  date  on 
Presidential  activities. 


D 


$96.00  First  Class 


D 


$58.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $  All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 


(Additional  acklress/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


Check  payable  to  the  Superintendent  of 
DoGun>ents 

GPO  Deposit  Account                                  ~             ■ 

VISA  or  MasterCard  Account 

L 


± 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  MaH  To:  New  Orders,  Superinfeiideiit  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15259-7954 


(Rev.  1/93) 


to 

rtof 

hite 


leral 


pm 


re 


-n 


rder! 


M.  1/93) 


3  93 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICRO  EDITION. 


5-17-93 

Vol.  58  No.  93 


Sh 


Monday 
May  17, 1993 


^^  ^^       ^^               ■ 

■  ■       ^—  ■ 
m  m      ^v               a 

■  ■§  ■ 
*  5 

■  ■  « 
mm  ^ 


Un  ted  States 
Government 
Printing  Office 

SUPBRINTENDENT 
OF  DOCUMENTS 
WasHiiSgton,  DC  20402 


OFFICIAL  BUSINESS 

Pena  t»  for  private  use,  S300 


*****;****>»c*******5-DIG,IT      48105 


93 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
US.  Government  Printing  Office 

IISSN  0097-63261 


A   FR    5ERIft3Q0S    NOV 
SERIALS    PROCESSING 
UNIV    MICROFILMS    INTL 
300   N    2EEB    RD 
ftNN    ARBOR  MI       48106 


ISS 


3  93 


5-r 

Vol. 


5-17-93 

Vol.  58        No.  93 

Pages  28757-28914 


Monday 
May  17,  1993 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and 
Philadelphia,  PA,  see  announcement  on  the  inside  cover 
of  this  issue. 


^        ^         ■• 
S  Z 


II 


Federal  Register  /  Vol.  58.  No.  93  /  Monday,  May  17.  1993 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Coverrmient  Printing  Office,  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form:  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders.  Superintendent 
of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  devalopmonl  of 
regulations. 

2.  The  relationship  Iwlwenn  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CKR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  dirtn-lly  affect  them 
There  will  bo  no  discussion  of  specific  agency  regviUlions. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

(TWO  BRIEHNGS) 
June  15  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register.  7th  Floor 
Conference  Room,  BOO  North  Ctipitol  Street 
NW,  Washington.  DC  (3  block's  north  of 
Union  Station  Metro) 


RF»SERVATIONS: 

202-523-4538 

PHILADELPHIA,  PA 

WHEN: 

May  25.  at  1:00  pm 

WHERE: 

William  J.  Green.  Jr. 

Federal  Building, 

Conference  Room  6306-10, 

600  Arch  St. 

Philadelphia.  PA 

RESERVATIONS: 

Federal  Information  Center 

1-800-347-1997 

SUBSCRIPTIONS  AND  COPIES 


PUBUC 
SulMcriplions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscriptions 

Single  copies4>ack  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENQES 
Subscriptions: 

Paf)er  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 


202-783-3238 
512-1530 
512-2303 

783-3238 
512-1530 
512-2457 


523-5243 
512-1530 
523-5243 


For  cHmt  lelephoo*  number*,  lee  the  Reader  Aids  tection 
•I  the  and  of  tius  iasiM. 


® 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


m 


Contents 


lACTiON 

NOTICES 

VISTA  program  guidelines,  28853 


Agricultural  Marketing  Service 

RULES 

Filberts/hazelnuts  grown  in  Oregon  and  Washington,  28770 

Melons  grown  in  Texas,  28768 

Onions  grown  in  Texas,  28767 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Soil  Conservation  Service 
NOTICES 

Grant  and  cooperative  agreement  awards: 
CARE,  28853 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Kaleida  Labs,  Inc.,  28899 
MCNC.  28899 

Microelectronics  &  Computer  Technology  Corp.,  28900 
Pacific  Telesis  Group  et  al.,  28900 
Petrotechnical  Open  Software  Corp..  28900 
Switched  Multi-Megabit  Data  Service  Interest  Group, 
28900 


Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Argentina,  28858 
United  Arab  Emirates,  28858 

Customs  Service 

PROPOSED  RULES 

Organization  and  functions;  field  organization,  ports  of 
entry,  etc.: 
Lehigh  Valley,  PA,  28803 


Federal  Register 

Vol.  M.  No.  93 

Monday,  May  17,  1993 


Defense  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Yuma  Training  Range  Complex.  CA  and  AZ;  military 
training  procedures,  facilities  construction,  and 
airspace  utilization  reconfiguration,  28859 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Natural  gas  exportation  and  importation: 
Tenngasco  Corp.,  28863 


Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Newton  Power  Station,  Central  Illinois  Pubhc  Service; 
alternative  compUance  method,  28780 
PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Emissions  of  oxides  of  nitrogen  and  smolce  from  new 
nonroad  compression-ignition  engines  at  or  above  50 
horsepower,  28809 
NOTICES 
Agency  information  collection  activities  under  0MB 

review,  28863,  28864 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  approvals,  28864 
Premanufacture  notices  receipts,  28865 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
British  Aerospace,  28801 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  28865 

Federal  Deposit  Insurance  Corporation 

RULES 

Apparent  crimes  affecting  insured  nonmember  banks; 
reports,  28772 

NOTICES 

Contracting  with  outside  firms;  policy  statement,  28866 
Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Tampa  Electric  Co.  et  al.,  28860 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  28861 

Idaho  Power  Co.,  28861 

Natural  Gas  Pipeline  Co.  of  America,  28861 

Paiute  Pipeline  Co..  28862 

Transcontinental  Gas  Pipe  Line  Corp.,  28862 

Williams  Gas  Processing-Wamsutter  Co.,  28863 

Williams  Natural  Gas  Co.,  28862 

Federal  Housing  Rnance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Community  support  review  of  selected  bank  members, 
28868 

Federal  Maritime  Commission 

RULES 

Ocean  freight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 
Military  rates;  electronic  filing;  exemption,  28787 
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NOTICES 

Agreements  Rled.  etc.,  28876 

Casualty  and  nonperformance  certiflcates: 
Alaska  Sightseeing/Cruise  West,  28876 
Alaska  Sightseeing/Cruise  West  et  al.,  28876 

Investigations,  bearings,  petitions,  etc.: 
Australia/Eastern  USA  Shipping  Conference  et  al..  28876 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act.  28912 
Applications,  hearings,  determinations,  etc.: 

Dakota  Bancorp,  Inc.,  28877 

Kootenai  Bancorp,  Inc.,  Employee  Stock  Ownership 
Trust,  et  al.,  28877 

Meridian  Bancorp,  Inc.,  28878 

NationsBank  Corp.  et  al.,  28878 

Riverside  Banking  Co.,  28879 

West  Coast  Bancorp.  Inc.,  et  al.,  28879 

Fish  and  Wildlife  Service 

PflOPOSEO  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc..  28849 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Desert  tortoise  (Mojave  population),  28894 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 

Ecolab,  Inc..  28882 

Lonza.  Inc..  28882 
GRAS  or  prior-sanctioned  ingredients: 

Amaranth  Institute,  28883 
Meetings: 

Advisory  committees,  panels,  etc.,  28883 

General  Services  Administration 

NOTICES 

Intercity  telecommunications  services;  request  for 
comments,  28880 

Health  artd  Human  Services  Department 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Social  Security  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Privacy  Act: 
Systems  of  records,  28880 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Surface  Mining  Reclamation  and  Enforcement  Office 

Justice  Department 
See  Antitrust  Division 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  28894 
Pollution  control;  consent  judgments: 

Borough  of  Lemoyne  et  al..  28895 

Coated  Sales,  Inc.,  28895 

General  Chemical  Corp.  et  al..  28895 


IMC  Fertilizer.  Inc.,  28896 
Privacy  Act: 
Systems  of  records,  28896 

Land  Mariagement  Bureau 

NOTICES 
Meetings: 

California  Desert  District  Advisory  Council,  28893 
Realty  actions;  sales,  leases,  etc.: 

California.  28893 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Minority  Business  Resource  Advisory  Committee,  28901 
Space  Science  and  Applications  Advisory  Committee. 
28901 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Theater  Advisory  Panel,  28901,  28902 
Visual  Arts  Advisory  Panel,  28902 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Glazing  materials — 
Plastic,  glass,  and  glass  plastic  used  in  areas  not 
requisite  for  driving  visibihty,  28847 
NOTICES 
Meetings: 

Research  and  enforcement  programs,  28909 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Toyota  Motor  Corp.,  28910 

National  Institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

28854 
Meetings: 
Computer  System  Security  and  Privacy  Advisory  Board, 

28855 
Malcolm  Baldrige  National  Quality  Awards — 
Panel  of  Judges,  28858 

National  institutes  of  Health 

NOTICES 
Meetings: 
Advisory  Committee  to  Director,  28886 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation;  shrimp  trawling  requirements — 
Leatherback  sea  turtles;  fishery  activities  restrictions, 

28790 
Turtle  excluder  device  exemption.  28793 
Turtle  excluder  devices:  list,  28795 
Fishery  conservation  and  management: 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish, 28799 

National  Science  Foundation 

NOTICES 

Antarctic  Conser\'ation  Act  of  1978:  permit  applications, 
etc.,  28902 
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NOnCES 

Meetings;  Sunshine  Act,  28912 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Fee  schedules;  revision;  and  U.S.  Court  of  Appeals  decision 

Correction,  28801 
NOTICES 
Meetings: 

Nuclear  Waste  Advisory  Committee.  28903 
Meetings;  Sunshine  Act,  28912 
Applications,  hearings,  determinations,  etc.: 

Niagara  Mohawk  Power  Corp.,  28904 

Personnel  Management  Office 

RULES 

Debarment  and  suspension  (nonprocurement),  28759 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  28904 

Presidentiai  Documents 

ADMINISTRATIVE  ORDERS 

Serbia  and  Montenegro;  sanctions  enforcement  operations 
account,  transfer  of  $5  million  (Presidential 
Determination  No.  93-20),  28757 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Ad.-ninistration 


State  Department 

NOnCES 

Meetings: 
Overseas  Schools  Advisory  Council,  28908 
Shipping  Coordinating  Committee,  28908 


Secret  Service 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  28911 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  28905 
New  York  Stock  Exchange,  Inc.,  28905 
Philadelphia  Stock  Exchange,  Inc.;  correction,  28O08 

Small  Business  Administration 

NOnCES 

Disaster  loan  areas: 
Oklahoma,  28908 

Social  Security  Administration 

NOTICES 
Privacy  Act: 

Systems  of  records,  28886 
Social  security  acquiescence  rulings: 

"anley  v.  Bowen;  individual  with  disabUng  impairment; 
substantial  gainful  activity  determination,  28887 
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Soil  Conservation  Service 

NOnCES 

Environmental  statements;  availability,  etc.: 
UpCountr>'  Maui  Watershed,  HI,  28853 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Statewide  family  networks;  demonstration  grants,  28889 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Indiana,  28775 

Maryland,  28778 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
IHinois,  28804 
Indiana,  28806 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  28909 
Certificates  of  public  convenience  and  necessity  anc^ 

foreign  air  carrier  permits;  weekly  applications, 

28909 

Treasury  Department  * 

See  Customs  Service 
See  Secret  Service 

Veterans  Affairs  Department 

PROPOSED  RULES 

Adjudication  and  disabilities  rating  schedule: 
Zero  percent  disability  evaluations,  28808 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appeait 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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The  President 
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Bil  ing  code  4710-ia.M 


Presidential  Documents 


Presidential  Determination  No.  93-20  of  May  3,  1993 

Transfer  of  $5  Million  in  FY  1993  Foreign  Military  Financing 
Funds  to  the  Peacekeeping  Operations  Account  for  Enforce- 
ment  of  Sanctions  Against  Serbia  and  Montenegro 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  610'a)  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the  "Act").  I  hereby  determine  that 
It  IS  necessary  for  the  purposes  of  the  Act  that  $5  million  of  funds  made 
available  for  section  23  of  the  Arms  Export  Control  Act  for  fiscal  year 
1993  for  the  cost  of  direct  loans  be  transferred  to.  and  consolidated  with, 
funds  made  available  for  section  551  of  the  Act. 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Act, 
I  hereby  determine  that  it  is  important  to  the  security  interests  of  the 
United  States  to  furnish  $5  million  for  assistance  for  sanctions  enforcement 
against  Serbia  and  Montenegro  w^ithout  regard  to  any  provision  of  law  within 
the  scope  of  section  614(a)(1).  including  section  660  of  the  Act.  I  hereby 
authorize  the  furnishing  of  such  assistance. 

You  are  hereby  authorized  and  directed  to  report  this  determination  imme- 
diately to  the  Congress  and  to  publish  it  in  the  Federal  Register. 


IXjOU^iU^AA  <r^AMA*^^ 


THE  WHITE  HOUSE, 
Washington,  May  3,  1993. 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  docunrtents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codifted  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttw  Superinlartdent  of  Documents.  Prices  of 
new  booto  are  listed  in  the  Arst  FEDERAL 
REGISTER  leaue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  970 
RIN3206-AO76 

Final  Rule  Regarding  Govemmentwide 
Nonprocuramant  Debarment  and 
Suapenaion 

AGEMCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  This  action  adopts  the 
Nonprooirement  Debarment  and 
Suspension  Common  Rule  as  required 
by  Executive  Order  12549.  This  rule 
originated  from  the  final  rule  on 
Nonprocurement  Debarment  and 
Suspension  adopted  by  27  agencies  on 
May  26.  1988.  On  January  30.  1989,  6 
additional  agencies  also  adopted  the 
final  rule  and  on  November  27, 1992 
another  agency  adopted  the  final  rule. 
The  rules  are  intended  to  prevent  waste, 
fraud,  and  abuse  in  Federal 
nonprocurement  transactions. 
This  final  rule  describes  the 
procedures  0PM  will  follow  in 
debarring  or  suspending  persons 
participating  in  federal  financial  and 
nonfinancial  assistance  and  benefits 
under  federal  programs  and  activities 
(nonprocurement). 
EFFECTIVE  DATE:  This  regulation  is 
effective  May  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Blalock.  Office  of  the  Inspector 
General,  Office  of  Personnel 
Management,  2300  Clarendon 
Boulevard,  room  1314,  Arlington,  VA 
22201,  telephone  (703)  908-8688. 
SUPPI^MENTARY  INFORMATION:  As  part  of 
the  initiatives  to  curb  fraud,  waste,  and 
abuse,  on  February  18, 1986.  President 
Reagan  signed  Executive  Order  12549, 
"Debarment  and  Suspension."  It  was 
published  on  February  21, 1986  (51  FR 
6370-6371).  The  Executive  Order 


established  govemmentv^ride  effect  for 
an  agency's  nonprocurement  debarment 
or  suspension  action. 

Section  6  of  the  Executive  Order 
directed  the  Office  of  Management  and 
Budget  (0MB)  to  issue  guidelines 
governing  implementation  of  the  Order, 
and  section  3  of  the  Executive  Order 
directed  the  departments  and  agencies 
to  promulgate  final  rules,  consistent 
with  these  guidelines.  On  May  26, 1988, 
27  agencies  issued  a  final  common  rule 
(53  FR  19161-19211).  consistent  with 
OMB's  guidelines.  The  common 
preamble  for  that  publication  provides 
full  background  for  the  promulgation  of 
the  Executive  Order  and  the  history  of 
the  common  rulemaking. 

The  second  common  rulemaking 
included  the  E)epartment  of  Agriculture 
and  various  small  Federal  agencies 
which  did  not  participate  in  the  May  26, 
1988.  publication.  These  agencies 
published  the  final  common  rule  on 
January  30,  1989  (54  FR  4722-4735). 
The  third  common  rulemaking  was  on 
November  27.  1992  when  the  Office  of 
National  Drug  Control  Policy  published 
its  final  common  rule  (57  FR  56262- 
56273).  These  agencies  concluded  that 
the  common  rulemaking  had  already 
been  subject  to  extensive  public 
scrutiny. 

Under  the  requirements  of  5  U.S.C. 
553(d)  a  good  cause  exists  to  support  the 
immediate  effective  date  of  this 
regulation.  Implementation  of  this  rule 
will  finally  bring  0PM  in  compliance 
with  Executive  Order  12549,  strengthen 
OPM's  efforts  to  protect  the  integrity  of 
the  Federal  Employees  Health  Benefits 
Program,  and  assist  to  ensure  the  health 
and  well-being  of  individuals  covered 
by  the  program. 

OPM  adopts  the  common  rule  with 
the  following  one  proposed  additional 
provision  (which  will  be  codified  under 
5  CFR  970.200(b)): 

To  protect  an  earollee  who  has  not  been 
notified,  reimbursement  may  be  provided  for 
services  rendered  by  a  provider  who  has  been 
detiarred  or  suspended  by  another  Federal 
agency.  At  the  time  of  reimbursement,  an 
onrollee  who  utilized  the  health  care  services 
or  supplies  of  such  an  excluded  party  will  l>e 
notified  of  the  exclusion  and  that  8ut)sequent 
claims  will  be  denied. 

On  February  4, 1993,  OPM  published 
a  notice  of  proposed  rulemaking 
requesting  pubfic  comment  on  the  above 
proposed  additional  provision  (58  FR 
7052-7053).  Only  one  commenter 
responded  to  the  notice  of  proposed 


rulemaking.  The  commenter,  however, 
did  not  address  the  content  of  the 
proposed  rulemaking.  Rather,  the 
commenter  offered  a  number  of 
observations  pertinent  to  OPM's 
implementation  procedures.  OPM  will 
consider  carefully  these  observations  in 
developing  its  internal  procedures  to 
implement  common  rule  provisions. 

The  commenter  expressed  sjMcific 
concern  with  OPM's  supplementary 
information  which  states  that,  "notice 
will  be  provided  to  the  enrollee  not  to 
do  busini^ss  with  this  excluded  service 
provider  or  supplier."  OPM  does  not 
intend  to  interfere  with  an  enrollee's 
decision  to  utilize  providers  of  services 
or  items,  as  the  commenter  feared.  The 
notice  will  inform  the  enrollee  that 
future  claims  will  not  be  paid.  The 
enrollee  may  continue  to  utilize  a 
debarred  provider  but  payment  will  not 
be  made  from  the  FEHBP  except  on  a 
case-by-case  exception  basis. 

Additionally,  the  commenter 
expressed  concern  that  enrollee  claims 
may  contain  items  or  services  rendered 
prior  to  receipt  of  notification  but  after 
the  effective  date  of  the  debarment. 
OPM  intends  to  provide  adequate 
flexibility  in  its  program 
implementation  to  address  this  concern. 

List  of  Subjects  in  5  CFR  Fart  970 

Administrative  practice  and 
procedures.  Grant  programs,  Loan 
programs. 

For  the  reasons  set  out  in  the 
preamble,  title  5,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  a  new  part  970  to  read  as 
follows: 

PART  970— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 


Subpart  A— General 

Sw. 

970.100 
970.105 

Purpose. 
Defmitioos. 

970.110 
970.115 

Coverage. 
Policy. 

SubfMTt  B— Effect  of  Action 

970.200 
970.205 
970.210 
970.215 
970.220 

Debarment  or  suspension. 
Ineligible  persons. 
Voluntary  exclusion. 
Exception  provision. 
Continuation  of  covered 

transactioiu. 

970.225 

Failure  to  adhere  to  restrictions 
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Subpart  C — Da6arnwnt 

970.300  General. 

970.305  Causes  for  debammnt. 

970.310  Procedures. 

970.311  Investigation  and  referral. 

970.312  Notice  of  proposed  debarment 

970.31 3  Opportunity  to  contest  proposed 
debarment. 

9  70. 3 1 4    Debarring  official  s  decision. 
970.315    Settlement  and  voluntary 

exclusion. 
970.320    Period  of  debarment. 
970. 325    Scope  of  debarment. 

Subpwl  D    Suipaculon 

97a400  General. 

970405  Causes  for surpension. 

970410  Procedures. 

970.41 1  Notice  of  suspension. 

970.412  Opportunity  to  contest  suspension. 

970.413  Suspending  official's  decision. 
970.415  Period  of  suspension. 
970.420  Soofte  of  suspeusion. 

Subpwt  E— R«apon«ibMitiM  of  QSA. 
A0wicy  and  Partidpant* 

970.500    GSA  responsibilities. 

970.505    Office  of  Personnel  Managnment 

responsibilities. 
970.510    Participant's  responsibilities. 

Appendix  A  ta  Part  970— Certificatioa 
lagardiag  Debarmeot,  Sacpensioa,  ani 
Other  RespoaaaMlity  Mad«r»--Priaaf7 
Covered  TranaactieiM 

Appendix  B  to  Pari  970— Certification 
Bagarding  Debarment,  Sucpensioa, 
Ineligibility  and  Voluntary  Exclusion — 
Lower  Tier  Cevered  Transactions. 

Authority:  Executive  Order  12549  (51  PR 
6370-71). 

Subpart  A — General 

S  970.100    Ptwpoaa. 

(a)  Executive  Order  12549  provides 
diat.  to  the  extent  permitted  by  law. 
Executive  departmMits  and  agencies 
shall  participate  in  a  govemmenlwide 
system  for  nonprocurement  debarment 
and  suspension.  A  person  who  is 
debarred  or  suspended  shall  be 
excluded  from  Federal  financial  and 
nonfinancial  assistance  and  benefits 
under  Federal  programs  and  activities. 
Debarment  or  suspension  of  a 
participant  in  a  program  by  one  agency 
shall  have  govemmentwide  eflecL 

(b)  These  regulations  implement 
section  3  of  Executive  Order  12549  and 
the  guidelines  promulgated  by  the 
Office  of  Management  and  Budget  under 
section  6  of  the  Executive  Order  by: 

(1)  Prescribing  the  programs  ana 
activities  that  are  covered  by  the 
govemmentwide  system; 

(2)  Prescribing  the  govemntentwide 
criteria  and  govemmentwide  minimum 
due  process  procedures  that  each 
agency  shall  use; 

(3)  Providing  for  the  listing  of 
debarred  and  suspended  participants, 
participants  declared  ineligible  (see 


definition  of  "ineligible"  in  §970.105), 
and  partici{>ant8  who  have  voluntarily 
excluded  themselves  from  participation 
in  covered  transactions; 

(4)  Setting  forth  the  consequences  of 
a  debarment,  suspension,  determination 
of  ineligibility,  or  voluntary  exclusion; 
and 

(5)  Offering  such  other  guidance  as 
necessary  for  the  effective 
implementation  and  administration  of 
the  govemmentwide  system. 

(c)  Although  these  regulations  cover 
the  listing  of  ineligible  participants  and 
the  effect  of  such  listing,  they  do  not 
prescribe  policies  and  procedures 
governing  declarations  of  ineligibility. 

f  970.105    Deflnltiotw. 

Adequate  evidence.  Information 
sufficient  to  support  the  reasonable 
belief  that  a  particular  act  or  omission 
has  occurred. 

AffHiate.  Persons  are  affiliates  of  each 
other  if,  directly  or  indirectly,  either  one 
controls  or  has  the  power  to  control  the 
other,  or,  a  third  person  controls  or  has 
the  power  to  control  both.  Indicia  of 
control  include,  but  are  not  limited  to: 
Interlocking  management  or  ownership, 
identity  of  interests  among  family 
members,  shared  facilities  and 
equipment,  common  use  of  employees, 
or  a  business  entity  organized  following 
the  suspension  or  debarment  of  a  person 
which  has  the  same  or  similar 
management,  ownership,  or  principal 
employees  as  the  suspended,  debarred, 
ineligible,  or  voluntarily  excluded 
person. 

Agency.  Any  executive  department, 
military  department  or  defense  agency 
or  other  agency  of  the  executive  branch, 
excluding  the  independent  regulatory 
agencies. 

Civil  judgment.  The  disposition  of  a 
civil  action  by  any  court  of  competent 
jurisdiction,  whether  entered  by  verdict, 
decisi(Hi,  settlement,  stipulation,  or 
otherwise  creating  a  civil  liability  for 
the  wrongful  acts  complained  of;  or  a 
final  determination  of  liability  under  the 
Program  Fro  ud  Civil  Remedies  Act  of 
1968(31  U.S.C.  3801-12). 

Conviction.  A  judgment  of  conviction 
of  a  criminal  offiense  by  any  court  of 
competent  jurisdiction,  whether  entered 
upon  a  verdict  or  a  plea,  including  a 
plea  of  nolo  contendere. 

Debarment.  An  action  taken  by  a 
debarring  official  in  accordance  with 
these  regulations  to  exclude  a  person 
from  participating  in  covered 
transactions.  A  person  so  excluded  is 
"debarred". 

Debarring  official.  An  official 
authorized  to  impose  debarment.  The 
debarring  official  is  either; 

(Ij  The  agency  head,  or 


(2)  An  official  designated  by  tlie 
agency  head. 

Indictment.  Indictment  for  a  criminal 
offense.  An  information  or  other  filing 
by  competent  authority  charging  a 
criminal  offense  shall  be  given  die  same 
eff'ect  as  an  indictment. 

Ineligible.  Excluded  from 
participation  in  Federal 
nonprocurement  programs  pursuant  to  a 
determination  of  ineligibility  under 
statutory,  executive  order,  or  regulatory 
authority,  other  than  Executive  Order 
12549  and  its  agency  implementing 
regulations;  for  example,  excluded 
pursuant  to  the  Devis-Bacon  Act  and  its 
implementing  regulations,  the  equal 
employment  opportunity  acts  and 
executive  orders  or  the  environmental 
protection  acts  and  executive  orders.  A 
person  is  ineligible  where  the 
determination  of  ineligibihty  affects 
such  person's  eligibility  to  participate  in 
more  than  one  covered  transaction. 

Legal  proceedings.  Any  criminal 
proceeding  or  any  civil  judicial 
proceeding  to  which  the  Fed^r^l 
Government  or  a  State  or  local 
government  or  quasi-governmental 
authority  is  party.  The  term  Includes 
appeals  from  such  proceedings. 

Nonprocurement  List.  The  portion  of 
the  List  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs  compiled, 
maintained  and  distributed  by  the 
General  Services  Administration  (GSA) 
containing  the  names  and  other 
information  about  persons  who  have 
been  debarred,  suspended,  or 
voluntarily  exclisded  under  Executive 
Order  12549  and  these  regulations,  and 
those  who  have  been  determined  to  be 
ineligible. 

Notice.  A  written  communication 
served  in  person  or  sent  by  certified 
mail,  return  receipt  requested,  or  its 
equivalent,  to  the  last  known  address  of 
a  party,  its  identified  counsel,  its  agent 
for  service  of  process,  or  any  partner, 
officer,  director,  owner,  or  joint  venturer 
of  the  party.  Notice,  if  undelivereble, 
shall  be  considered  to  have  been 
received  by  the  addressee  five  days  after 
being  properly  sent  to  the  last  address 
known  by  the  agency. 

OPM.  The  United  SUtes  Office  of 
Personnel  Management 

Participant  Any  person  who  submits 
a  proposal  for,  enters  into,  or  reasonably 
may  be  expected  to  enter  into  a  covered 
transaction.  This  term  also  includes  any 
person  who  acts  on  behalf  of  or  is 
authorized  to  commit  a  participant  in  a 
covered  transaction  as  an  agent  or 
representative  of  another  participant 

Person.  Any  individual,  corporation, 
partnership,  association,  unit  of 
government  or  legal  entity,  however 
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organized,  except:  Foreign  governments 
or  foreign  governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entities,  and  entities 
consisting  wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities. 

Preponderance  of  the  evidence.  Proof 
by  information  that,  compared  with  that 
opposing  it.  leads  to  the  conclusion  that 
the  fact  at  issue  is  more  probably  true 
than  not. 

Principal.  Officer,  director,  oumer, 
partner,  key  employee,  or  other  person 
within  a  participant  with  primary 
management  or  supervisory 
responsibilities;  or  a  person  who  has  a 
critical  influence  on  or  substantive 
control  over  a  covered  transaction, 
whether  or  not  employed  by  the 
participant.  Persons  who  have  a  critical 
influence  on  or  substantive  control  over 
a  covered  transaction  are  principal 
investigators. 

Proposal.  A  solicited  or  unsolicited 
bid,  application,  request,  invitation  to 
consider  or  similar  communication  by 
or  on  behalf  of  a  person  seeking  to 
participate  or  to  receive  a  benefit, 
directly  or  indirectly,  in  or  under  a 
covered  transaction. 

Respondent.  A  person  against  whom 
a  debarment  or  suspension  action  has 
been  initiated. 

State.  Any  of  the  States  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  of  a  State, 
exclusive  of  institutions  of  higher 
education,  hospitals,  and  units  of  local 
government.  A  State  instrumentality 
will  be  considered  part  of  the  State 
government  if  it  has  a  written 
determination  from  a  State  government 
that  such  State  considers  that 
instrumentality  to  be  an  agency  of  the 
State  government. 

Suspending  official.  An  official 
authorized  to  impose  suspension.  The 
suspending  official  is  either: 

(1)  The  agency  head,  or 

(2)  An  official  designated  by  the 
agency  head. 

Suspension.  An  action  taken  by  a 
suspending  official  in  accordance  with 
these  regulations  that  immediately 
excludes  a  person  from  participating  in 
covered  transactions  for  a  temporary 
period,  pending  completion  of  an 
investigation  and  such  legal,  debarment, 
or  Program  Fraud  Qvil  Remedies  Act 
proceedings  as  may  ensue.  A  person  so 
excluded  is  "suspended." 

Voluntary  exclusion  or  voluntarily 
excluded.  A  status  of  nonparticipation 
or  limited  participation  in  covered 


transactions  assumed  by  a  person 
pursuant  to  the  terms  of  a  settlement. 

f  970.1 10    Coverage. 

(a)  These  regulations  apply  to  all 
persons  who  have  participated,  are 
currently  participating,  or  may 
reasonably  be  expected  to  participate  in 
transactions  under  Federal 
nonpnxnirement  programs.  For 
pwposes  of  these  regulations  such 
transactions  will  be  referred  to  as 
"covered  transactions." 

(1)  Covered  transactions.  For 
purposes  of  these  regulations,  a  covered 
transaction  is  a  primary  covered 
transaction  or  a  lower  tier  covered 
transaction.  Covered  transactions  at  any 
tier  need  not  involve  the  transfer  of 
Federal  funds. 

(i)  Primary  covered  transaction. 
Except  as  noted  in  paragraph  (a)(2)  of 
this  section,  a  primary  covered 
transaction  is  any  nonprocurement 
transaction  between  an  agency  and  a 
person,  regardless  of  type,  including: 
grants,  cooperative  agreements, 
scholarships,  fellowships,  contracts  of 
assistance,  loans,  loan  guarantees, 
subsidies,  insurance,  payments  for 
specified  use,  donation  agreements  and 
any  other  nonprocurement  transactions 
between  a  Federal  agency  and  a  person. 
Primary  covered  transactions  also 
include  those  transactions  specially 
designated  by  the  U.S.  Department  of 
Housing  and  Urban  Development  in 
such  agency's  regulations  governing 
debarment  and  suspension. 

(ii)  Lower  tier  covered  transaction.  A 
lower  tier  covered  transaction  is: 

(A)  Any  transaction  between  a 
participant  and  a  person  other  than  a 
procurement  contract  for  goods  or 
services,  regardless  of  type,  under  a 
primary  covered  transaction. 

(B)  Any  procurement  contract  for 
goods  or  services  between  a  participant 
and  a  person,  regardless  of  type, 
expected  to  equal  or  exceed  the  Federal 
procurement  small  purchase  threshold 
fixed  at  10  U.S.C.  2304(g)  and  41  U.S.C. 
253(g)  (currently  $25,000)  under  a 
primary  covered  transaction. 

(C)  Any  procurement  contract  for 
goods  or  services  between  a  participant 
and  a  person  under  a  covered 
transaction,  regardless  of  amount,  under 
which  that  person  will  have  a  critical 
influence  on  or  substantive  control  over 
that  covered  transaction.  Such  persons 
are: 

(})  Principal  investigators. 

(2)  Providers  of  federally-required 
audit  services. 

(2)  Exceptions.  The  following 
transactions  are  not  covered: 

(i)  Statutory  entitlements  or 
mandatory  awards  (but  not  subtler 


awards  thereunder  which  are  not 
.  themselves  mandatory),  including 
deposited  funds  insured  by  the  Federal 
Government; 

(ii)  Direct  awards  to  foreign 
governments  or  public  international 
organizations,  or  transactions  with 
foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entities,  entities  consisting 
wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities; 

(iii)  Benefits  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  present  responsibility 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  excepted); 

(iv)  Federal  employment; 

(v)  Transactions  pursuant  to  national 
or  agency-recognized  emergencies  or 
disasters: 

(vi)  Incidental  benefits  derived  from 
ordinary  governmental  operations;  and 

(vii)  Other  transactions  where  the 
application  of  these  regulations  would 
be  prohibited  by  law. 

(b)  Relationship  to  other  sections. 
This  section  describes  the  types  of 
transactions  to  which  a  debarment  or 
suspension  under  the  regulations  will 
apply.  Subpart  B,  Effect  of  Action, 

$  970.200,  Debarment  or  suspension, 
sets  forth  the  consequences  of  a 
debarment  or  suspension.  Those 
consequences  would  obtain  only  with 
respect  to  participants  and  principals  in 
the  covered  transactions  and  activities 
described  in  i97G.li0(a).  Sections 
970.325,  "Scope  of  Debarment."  and 
970.420,  "Scope  of  suspension,"  govern 
the  extent  to  which  a  specific 
participant  or  organizational  elements  of 
a  participant  would  be  automatically 
included  within  a  debarment  or 
suspension  action,  and  the  conditions 
under  which  affiliates  or  persons 
associated  with  a  participant  may  also 
be  brought  within  the  scope  of  the 
action. 

(c)  Relationship  to  Federal 
procurement  activities.  Debarment  and 
suspension  of  Federal  procurement 
contractors  and  subcontractors  under 
Federal  procurement  contracts  are 
covered  by  the  Federal  Acquisition 
Regulation  (FAR),  48  CFR  subpart  9.4. 

|97ai15    Policy. 

(a)  In  order  to  protect  the  public 
interest,  it  is  the  policy  of  the  Federal 
Government  to  conduct  business  only 
with  responsible  persons.  Debarment 
and  suspension  are  discretionary 
actions  that,  taken  in  accordance  with 
Executive  Order  12549  and  these 
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regulations,  are  appropriate  means  to 
irnplement  this  policy. 

(d)  Debannent  and  suspension  are 
serious  actions  which  shall  be  used  only 
in  the  public  interest  and  for  the  Federal 
GoTemment's  protection  cuad  not  for 
purposm  of  punishment  Agencies  may 
imp>ose  debarment  or  suspension  for  the 
causes  and  in  accordance  with  the 
procedures  set  forth  ia  these 
reculations. 

(c)  When  more  than  one  agency  has 
an  interest  in  the  proposed  debarment 
or  suspension  of  a  person,  consideration 
shall  be  given  to  designating  one  agency 
as  the  lead  agency  for  making  the 
decision.  Agencies  are  encouraged  to 
establish  methods  and  procedures  for 
coordinating  their  debaxment  or 
suspension  actions. 

Subpart  B— enact  of  Action 


I970JO0    Dsbarmewt Of  »4ispeosion. 

(a)  Primary  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  are  debarred  or  suspended 
shall  be  excluded  from  primary  covered 
transactions  as  either  participKits  or 
prind{>als  throughout  the  executive 
branch  of  the  Federal  Government  for 
the  period  of  tiMir  debarment  or 
suspension.  Accordingly,  no  agency 
shall  enter  into  primary  covered 
transactioru  with  such  debarred  or 
suspended  persons  during  such  period, 
except  as  permitted  to  §970.215. 

(b)  U>¥/er  tier  covered  traasoctions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  have  been  debarred  or 
suspended  shall  be  excluded  from 
participating  as  either  participants  or 
principals  in  all  iofwer  tier  covered 
transactions  (see  §g70.110(a)(l)(ii))  for 
the  period  of  their  d^Mument  or 
suspension.  To  protect  an  enroUee  who 
has  not  been  notified,  reimbursement 
may  be  provided  for  services  rendered 
by  a  provider  who  has  been  debarred  or 
suspended  by  another  Federal  ^ency. 
At  the  time  of  reimbursement,  an 
enroUee  who  utilised  the  health  care 
services  or  supplies  of  such  an  excluded 
party  will  be  notified  of  the  exclusion 
aiKl  that  subsequent  claims  will  be 
denied. 

(c)  Exceptions.  Debarment  or 
suspension  does  not  affect  a  person's 
eligibility  for: 

(1)  Statutory  entitlements  or 
mandatory  awards  (but  not  subtler 
awards  thereunder  which  ars  not 
themselves  mandatory),  including 
deposited  funds  insured  by  the  Federal 
Government; 

(2)  Direct  awards  to  foreign 
govemsMots  or  public  ioteraational 
orgmisatioos,  or  transactions  with 
foreign  governments  or  foreign 


governmental  entities,  public 
international  oigenizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entities,  and  entities 
consisting  wholly  or  partially  of  foreign 
government  or  foreign  govenunental 
entities: 

(3)  Benefits  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  [Hesent  responsibility 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  expected); 

(4)  Federal  employment; 

(5)  Transactions  pursuant  to  national 
or  agency-recognized  emwgencies  or 
disasters; 

(6)  Incidental  benefits  derived  from 
ordinary  governmental  operations;  and 

(7)  Other  transactions  where  the 
application  of  these  regulations  would 
be  prohibited  by  law. 

1970.206    Ina(l9lt>te  persona. 

Persons  who  are  ineligible,  as  defined 
in  $  970.105  are  excluded  in  accordance 
with  the  applicable  statutory,  executive 
order,  or  regulatory  authority. 

1 970.219    VotuMlary  exduslon. 

Persons  who  accept  voluntary 
exclusions  under  §  970.315  are  excluded 
in  accordance  with  the  terms  of  their 
settlements.  The  Office  of  Personnel 
Management  shall,  and  participants 
may,  contact  the  original  action  agency 
to  ascertain  the  extent  of  the  exclusion. 

197021$    Eaceptten  prowteion. 

The  Office  of  Personnel  Management 
may  grant  an  exception  permitting  a 
debaned.  suspendsd,  or  voluntarily 
excluded  person  to  participate  in  a 
particiilar  cohered  transaction  upon  s 
written  detomini^on  by  the  agency 
head  or  an  authorized  designee  stating 
the  reason(s)  for  deviating  from  the 
Presidential  policy  established  by 
Executive  Order  12549  and  §  970.200  of 
this  rule.  However,  in  accordance  with 
the  President's  stated  intention  in  the 
Executive  Order,  exceptions  shall  be 
granted  only  infi^uently. 

{970.220    Continuation  of  covered 
transactions. 

(a)  Notwithstanding  the  debarmei^ 
suspension,  determination  of 
ineligibility,  or  voluntary  exclusion  of 
any  person  by  an  agency,  agencies  and 
participants  may  continue  covered 
transactions  in  existence  at  the  time  the 
person  was  debarred,  suspended, 
declared  ineligible,  or  voluntarily 
excluded.  A  decision  as  to  the  type  of 
termination  action,  if  any,  to  be  taken 
should  be  made  only  after  thorough 
review  to  ensure  the  propriety  of  the 
proposed  action. 

(b)  Agencies  and  participants  shell 
not  renew  or  extend  covered 


transactions  (other  than  no-coat  time 
esctensions)  with  any  person  who  is 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded,  except  as 
provided  in  §970.215. 

I970.22S    Fsflurs  to  sdhera  to  rsatrtctfona. 

Except  as  permitted  under  §  970.215 
or  §  970.220  of  these  regulations,  a 
participant  shall  not  knowingly  do 
business  under  a  covered  transacticm 
with  a  person  who  is  debarred  or 
suspended,  or  with  a  person  who  is 
ineligible  for  or  voluntarily  excluded 
from  that  covered  transaction.  Violation 
of  this  restriction  may  result  in 
disallowance  of  costs,  annulment  or 
termination  of  award,  issuance  of  a  stop 
work  order,  debarment  or  suspension,  or 
other  remedies,  as  appropriate.  A 
participant  may  rely  upon  the 
certification  of  a  prospective  participant 
in  a  lower  tier  covered  transaction  that 
it  and  its  principals  are  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction 
(see  appendix  B  to  part  97G),  unless  it 
knows  that  the  certification  is 
erroneous.  An  agency  has  the  burden  of 
proof  that  such  participant  did 
knowingly  do  business  with  such  a 
person. 

Subpart  C — Debarmant 

§970.300    General. 

The  debarring  official  may  debar  a 
person  for  any  of  the  causes  in  §  970.305 
using  procedures  established  in 
§§  970.310  through  970.314.  The 
existence  of  a  cause  tat  debannent, 
however,  does  not  necessarily  requiia 
that  the  person  be  debarred;  the 
seriousness  of  the  person's  acts  or 
omissions  aiKi  any  mitigating  factors 
shall  be  considered  in  making  any 
debarment  decision. 

§970.306    Cauaes  for  debarmant 

Debarment  may  be  imposed  in 
accordance  with  the  provisions  of 
§§970.300  through  970.314  for 

(a)  Conviction  of  or  civil  judgment  for 

(1)  Commission  of  fi^ud  or  a  criminal 
off'ense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
public  or  private  agreement  or 
transaction; 

(2)  Violation  of  Federal  or  State 
antitrust  statutes,  including  those 
proscribing  price  fixing  between 
competitors,  allocation  of  customers 
between  competitors,  and  bid  rigging; 

(3)  Commission  of  enJiezzlemaBt. 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  Use 
statements,  receiving  stolen  pn^peity. 
making  false  claims,  or  obstniction  of 
justice;  or 
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(4)  Commission  of  any  other  offense 
Indicating  a  lack  of  business  integrity  or 
business  honesty  that  seriously  and 
directly  affacts  the  present 
responsibiUty  of  a  person. 

(0)  Violation  of  tne  tenns  of  a  public 
egreement  or  tiansactian  so  serious  as  to 
anect  the  integrity  of  an  agency 
proQ-am,  such  as: 

(1)  A  willful  failure  to  perform  in 
accordance  with  the  terms  of  one  or 
more  public  agreements  or  transactions; 

(2)  A  history  of  failure  to  perform  or 
of  unsatisfactory  performance  of  one  or 
(m»e  public  agreements  or  transactions; 
or 

(3)  A  willful  violation  of  a  statutory  or 
regulatory  provision  or  requirement 
applicable  to  a  public  agreement  or 
troiisaction. 

(c)  Any  of  the  following  causes: 

(1)  A  nonprocurement  aebarment  by 
any  Federal  agency  taken  before  May  17, 
1993.  the  effective  date  of  these 
regulations,  or  a  procurement 
debarment  by  any  Federal  agency  taken 
pursuant  to  48  CFR  subpart  9.4; 

(2)  Knowingly  doing  business  with  a 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  person,  in 
connection  with  a  covered  transaction, 
except  as  permitted  in  §  970.215  or 
8970.220; 

(3)  Failure  to  pay  a  single  substantial 
debt,  or  a  number  of  outstanding  debts 
(including  disallowed  costs  and 
overpayments,  but  not  including  sums 
owed  the  Federal  Government  under  the 
Internal  Revenue  Code)  owed  to  any 
Federal  agency  or  instrumentality, 
provided  the  debt  is  uncontested  by  the 
debtor  or,  if  contested,  provided  that  the 
debtor's  legal  and  administrative 
remedies  have  been  exhausted;  or 

(4)  Violation  of  a  material  provision  of 
a  voluntary  exclusion  agreement  entered 
into  under  $  970.315  or  of  any 
settlement  of  a  debarment  or  suspension 
action. 

(d)  Any  other  cause  of  so  serious  or 
compelling  a  nature  that  it  affects  the 
present  responsibility  of  a  person. 


f«7IU10 

The  Office  of  Personnel  Management 
shall  process  debarment  actions  as 
informally  as  practicable,  consistent 
witn  ihe  principles  of  fundamental 
Csimess.  using  the  procedures  in 
§§970.311  through  070.314. 


fSToaii 

Information  concerning  the  existence 
of  a  cause  for  debarment  from  any 
source  shall  be  promptly  reported. 
Investigated,  and  referred,  when 
appropriate,  to  the  debarring  official  for 
consideration.  After  consideration,  the 
debarring  ofBdal  may  issue  a  notice  of 
proposed  debarment 


§970312    Nedoaefpropoaedi 

A  debarment  proceeding  shall  be 
initiated  by  notice  to  the  respondent 
advising: 

(a)  That  debarment  is  being 
considered; 

(b)  Of  the  reasons  for  the  proposed 
debarment  in  terms  sufficient  to  put  the 
respondent  on  notice  of  the  conduct  or 
transactioD(s)  upon  which  it  is  based; 

(c)  Of  the  cause(8)  relied  upon  under 
S  970.305  for  proposing  debarment; 

(d)  Of  the  provisions  of  SS  970.311 
through  970.314  and  any  other  Office  of 
Personnel  Management  procedures,  if 
applicable,  governing  debarment 
decisionmaking;  and 

(e)  Of  the  potential  effect  of  a 
debarment 

I970J13    Opportunity  to  eontaat  propeaad 

detMrment 

(a)  Submission  in  opposition.  Within 
30  days  after  receipt  of  the  notice  of 
proposed  debarment,  the  respondent 
may  submit,  in  person,  in  writing,  or 
through  a  representative,  information 
and  argument  in  opposition  to  the 
proposed  debarment 

(b)  Additional  proceedings  as  to 
disputed  material  facts.  (1)  In  actions 
not  based  upon  a  conviction  or  civil 
judgment  if  the  debarring  official  finds 
that  the  respondent's  submission  in 
opposition  raises  a  genuine  dispute  over 
facts  material  to  the  proposeJ 
debarment,  respondent(s)  shall  be 
a^orded  an  opportunity  to  appear  with 

a  representative,  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  witness  the  agency 
presents. 

(2)  A  transcribed  record  of  any 
additional  proceedings  shall  be  made 
available  at  cost  to  the  respondent,  upon 
request,  unless  the  respondent  and  the 
agency,  by  mutual  agreement,  waive  the 
requirement  for  a  transcript. 

1970314    Debarring  oMdarsdacMea 

(a)  No  additioneU  proceedings 
necessary.  In  actions  based  upon  a 
conviction  or  civil  judgment,  or  in 
which  there  is  no  genuine  dispute  over 
material  facts,  the  debarring  official 
shall  make  a  decision  on  the  basis  of  all 
the  information  in  the  administrative 
record,  including  any  submission  made 
by  the  respondent.  The  decision  shall  be 
made  within  45  days  after  receipt  of  any 
information  and  argiunent  submitted  by 
the  respondent,  unless  the  debarring 
official  extends  this  pmiod  for  good 
cause. 

(b)  Additional  proceedings  necessary. 
(1)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  written  findings 
of  fact  shall  be  prepared.  The  debarring 


official  shall  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  argument  submitted  by 
the  respondent  and  any  other 
information  in  the  administrative 
record. 

(2)  The  debarring  official  may  refer 
disputed  material  racts  to  another 
official  for  findings  of  feet  The 
debarring  official  may  reject  any  such 
findings,  in  whole  or  in  part,  only  after 
specifically  determining  them  to  be 
arbitrary  and  capricious  or  clearly 
erroneous. 

(3)  The  debarring  official's  decision 
shall  be  made  after  the  conclusion  of  the 
proceedings  writh  respect  to  disputed 
facts. 

(c)(1)  Standard  of  proof.  In  any 
debarment  action,  the  csuse  for 
debarment  must  be  established  by  a 
preponderance  of  the  evidenca  Where 
the  proposed  debarment  is  based  upon 
a  conviction  or  dvil  judgment,  the 
standard  shall  be  deemed  to  have  been 
met. 

(2)  Burden  of  proof  The  burden  of 
proof  is  on  the  agency  proposing 
debarment. 

(d)  Notice  of  debarring  official's 
decision  (1)  If  the  debarring  official 
decides  to  impose  debarment,  the 
respondent  shall  be  given  prompt 
notice: 

(i)  Referring  to  the  notice  of  proposed 
debarment; 

(ii)  Specifying  the  reasons  for 
debarment; 

(iii)  Stating  the  period  of  debarment 
including  effective  dates;  and 

(iv)  Advising  that  the  debarment  is 
effective  for  covered  transactions 
throughout  the  executive  branch  of  the 
Federal  Government  unless  an  agency 
head  or  an  authorized  designee  makes 
the  determination  referred  to  in 
§970.215. 

(2)  If  the  debarring  official  deddes  not 
to  impose  debarment,  the  respondent 
shall  be  given  prompt  notice  of  that 
decision.  A  decision  not  to  impose 
debarment  shall  be  without  prejudice  to 
a  subsequent  imposition  of  debarment 
by  any  other  agency. 

1970415    SetUemant  and  voluntary 

(a)  When  hi  the  best  interest  of  the 
Government,  the  Office  of  Personnel 
Management  may,  at  any  time,  settle  a 
debarment  or  suspension  action. 

(b)  If  a  participant  and  the  agency 
agree  to  a  voluntary  exclusion  of  the 
participant,  such  voluntary  exclusion 
shall  be  entered  on  the  Nonprocurement 
List  (see  Subpart  E  of  this  part). 

I97O320    Parted  of  debermant 

(a)  Debarment  shall  be  for  a  period 
commensurate  tvith  the  seriousness  of 
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the  cause(s).  Generally,  a  debarment 
should  not  exceed  three  years.  Where 
circumstances  warrant,  a  longer  period 
of  debarment  may  be  imposed.  If  a 
suspension  precedes  a  debarment,  the 
suspension  period  shall  be  considered 
in  determining  the  debarment  period. 

(bl  The  debarring  ofRcial  may  extend 
an  existing  debarment  for  an  additional 
period,  if  that  official  determines  that  an 
extension  is  necessary  to  protect  the 
public  interest.  However,  a  debarment 
may  not  be  extended  solely  on  the  basis 
of  the  facts  and  circumstances  upon 
which  the  initial  debarment  action  was 
based.  If  debarment  of  an  additional 
period  is  determined  to  be  necessary, 
the  procedures  of  §§970,311  through 
970.314  shall  be  followed  to  extend  the 
debarment. 

(c)  The  respondent  may  request  the 
debarring  ofHcial  to  reverse  the 
debarment  decision  or  to  reduce  the 
period  or  scope  of  debarment.  Such  a 
request  shall  be  in  writing  and 
supported  by  documentation.  The 
debarring  official  may  grant  such  a 
request  for  reasons  including,  but  not 
limited  to: 

(1)  Newly  discovered  material 
evidence; 

(2)  Reversal  of  the  conviction  or  civil 
judgment  upon  which  the  debarment 
was  based; 

(3)  Bona  Tide  change  in  ownership  or 
management; 

(4)  Elimination  of  other  causes  for 
which  the  debarment  was  imposed;  or 

(5)  Other  reasons  the  debarring 
official  deems  appropriate. 

§  970.325    Scop*  of  debarment 

(a)  Scope  in  general.  (1)  Debarment  of 
a  person  under  these  regulations 
constitutes  debarment  of  all  its  divisions 
and  other  organizational  elements  ht)m 
all  covered  transactions,  unless  the 
debarment  decision  is  limited  by  its 
terms  to  one  or  more  specifically 
identified  individuals,  divisions  or 
other  organizational  elements  or  to 
specific  types  of  transactions. 

(2)  The  debarment  action  may  include 
any  affiliate  of  the  participant  that  is 
specifically  named  and  given  notice  of 
the  proposed  debarment  and  an 
opportunity  to  respond  (see  §§  970.311 
through  970.314). 

(b)  Imputing  conduct.  For  purposes  of 
determining  the  scope  of  debarment, 
conduct  may  be  imputed  as  follows: 

(1)  Conduct  imputed  to  participant. 
The  fraudulent,  criminal  or  other 
seriously  improper  conduct  of  any 
officer,  director,  shareholder,  partner, 
employee,  or  other  individual 
associated  with  a  participant  may  be 
imputed  to  the  participant  when  the 
conduct  occurred  in  connection  with 


the  individual's  performance  of  duties 
for  or  on  behalf  of  the  participant,  or 
with  the  participant's  knowledge, 
approval,  or  acquiescence.  The 
participant's  acceptance  of  the  benefits 
derived  from  the  conduct  shall  be 
evidence  of  such  knowledge,  approval, 
or  acquiescence. 

(2)  Conduct  imputed  to  individuals 
associated  with  participant.  The 
fraudulent,  criminal,  or  other  seriously 
improper  conduct  of  a  participant  may 
be  imputed  to  any  officer,  director, 
shareholder,  partner,  employee,  or  other 
individual  associated  with  the 
participant  who  participated  in,  knew 
of,  or  had  reason  to  know  of  the 
participant's  conduct. 

(3)  Conduct  of  one  participant 
imputed  to  other  participants  in  a  joint 
venture.  The  fraudulent,  criminal,  or 
other  seriously  improper  conduct  of  one 
participant  in  a  joint  venture,  grant 
pursuant  to  a  joint  application,  or 
similar  arrangement  may  be  imputed  to 
other  participants  if  the  conduct 
occurred  for  or  on  behalf  of  the  joint 
venture,  grant  pursuant  to  a  joint 
application,  or  similar  arrangement  may 
be  imputed  to  other  participants  if  the 
conduct  occurred  for  or  on  behalf  of  the 
joint  venture,  grant  pursuant  to  a  joint 
application,  or  similar  arrangement  or 
with  the  knowledge,  approval,  or 
acquiescence  of  these  participants. 
Acceptance  of  the  benefits  derived  from 
the  conduct  shall  be  evidence  of  such 
knowledge,  approval,  or  acquiescence. 

Subpart  D— Suspension 

$970,400    General. 

(a)  The  suspending  o^icial  may 
suspend  a  person  for  any  of  the  causes 
in  §  970.405  using  procedures 
established  in  §§  970.410  through 
970.413. 

(b)  Suspension  is  a  serious  action  to 
be  imposed  only  when: 

(1)  There  exists  adequate  evidence  of 
one  or  more  of  the  causes  set  out  in 
§970.405,  and 

(2)  Immediate  action  is  necessary  to 
protect  the  public  interest. 

(c)  In  assessing  the  adequacy  of  the 
evidence,  the  agency  should  consider 
how  much  information  is  available,  how 
credible  it  is  given  the  circumstances, 
whether  or  not  important  allegations  are 
corroborated,  and  what  inferences  can 
reasonably  be  drawn  as  a  result.  This 
assessment  should  include  an 
examination  of  basic  documents  such  as 
grants,  cooperative  agreements,  loan 
authorizations,  and  contracts. 

f  970.405    Causes  for  suspension. 

(a)  Suspension  may  be  imposed  in 
accordance  with  the  provisions  of 


§§  970.400  through  970.413  upon 
adequate  evidence: 

(ij  To  suspect  the  commission  of  an 
offense  listed  in  §  970.305(a):  or 

(2)  That  a  cause  for  debarment  under 
§  970.305  may  exist. 

(b)  Indictment  shall  constitute 
adequate  evidence  for  purposes  of 
suspension  actions. 

1970.410    Procedures. 

(a)  Investigation  and  referral. 
Information  concerning  the  existence  of 
a  cause  for  suspension  from  any  source 
shall  be  promptly  reported,  investigated, 
and  referred,  when  appropriate,  to  the 
suspending  official  for  consideration. 
After  consideration,  the  suspending 
official  may  issue  a  notice  of 
suspension. 

(b)  Decision  making  process.  The 
Office  of  Personnel  Management  shall 
process  suspension  actions  as 
informally  as  practicable,  consistent 
with  the  principles  of  fundamental 
fairness,  using  the  procedures  in 
§§970.411  through  970.413. 

§  970.41 1    Notice  of  suspension. 

When  a  respondent  is  suspended, 
notice  shall  immediately  be  given: 

(a)  That  suspension  has  been 
imposed; 

(b)  That  the  suspension  is  based  on  an 
indictment,  conviction,  or  other 
adequate  evidence  that  the  respondent 
has  committed  irregularities  seriously 
reflecting  on  the  propriety  of  further 
Federal  Government  dealings  with  the 
respondent: 

(c)  Describing  any  such  irregularities 
in  terms  sufficient  to  put  the  respondent 
on  notice  without  disclosing  the  Federal 
Government's  evidence: 

(d)  Of  the  cause(s)  relied  upon  under 
§  970.405  for  imposing  suspension; 

(e)  That  the  suspension  is  for  a 
temporary  period  pending  the 
completion  of  an  investigation  or 
ensuring  legal,  debarment,  or  Program 
Fraud  Civil  Remedies  Act  proceedings; 

(0  Of  the  provisions  of  §§970.411 
through  970.413  and  any  other  Office  of 
Personnel  Management  procedures,  if 
applicable,  governing  suspension 
decisionmaking:  and 

(g)  Of  the  effect  of  the  suspension. 

S  97a412    Opportunity  to  contest 
suspension. 

(a)  Suspension  in  opposition.  Within 
30  days  after  receipt  of  the  notice  of 
suspension,  the  respondent  may  submit, 
in  person,  in  writing,  or  through  a 
representative,  information  and 
argument  in  opposition  to  the 
suspension. 

(b)  Additional  proceedings  as  to 
disputed  material  facts.  (1)  If  the 
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suspending  official  finds  that  the 
respondents  submisston  in  opposition 
raises  a  genuine  dispute  over  Mcts 
material  to  the  suspension, 
re8pondent(8)  shall  be  afTorded  an 
opportunity  to  appear  with  a 
representative,  submit  documentary 
evidence,  present  witnesses,  and 
content  any  witness  the  agency 
presents,  unless: 

(i)  The  action  is  based  on  an 
indictment,  conviction  or  dvil 
judgment,  or 

(ii)  A  determination  is  made,  on  the 
basis  of  Department  of  Justice  advice, 
that  the  substantial  interests  of  the 
Federal  Government  in  pending  or 
oontemplated  legal  proceedings  based 
on  the  same  facts  as  the  susp>ension 
would  be  prejudiced. 

(2)  A  transcribed  record  of  any 
additional  proceedings  shall  be 
prepared  and  made  available  at  cost  to 
the  respondmt,  upon  request,  unless  the 
respondent  and  the  agency,  by  mutual 
agreement,  waive  the  requirements  for  a 
transcript. 

S  970.413    Suapendlng  officWs  itocision. 
The  suspending  official  may  modify 
or  terminate  the  suspensicMi  (for 
example,  see  §  g70.320(c)  for  reasons  for 
reducing  the  period  or  scope  of 
debarment)  or  may  leave  it  in  force. 
However,  a  decision  to  modify  or 
terminate  the  suspension  shall  be 
without  prejudice  to  the  subsequent 
imposition  of  suspension  by  any  other 
agency  or  debarment  by  any  agency.  The 
decision  shall  be  rendered  in 
accordance  with  the  following 
provisions: 

(a)  No  additional  proceedings 
necessary.  In  actions  based  on  an 
indictment,  conviction  or  dvil 
judgment,  in  which  there  is  no  genuine 
dispute  over  material  facts;  or  in  which 
additional  proceedings  to  determine 
disputed  material  facts  have  been 
denied  on  the  ba&is  of  Department  of 
Justice  advice,  the  suspending  offidal 
shall  make  a  dedsion  on  the  basis  of  all 
the  Information  in  the  administrative 
record,  including  any  submission  made 
by  the  respondent.  The  dedsion  shall  be 
made  within  45  days  after  receipt  of  any 
information  and  argument  submitted  by 
the  respondent,  unleas  the  suspending 
offidal  extends  this  period  for  good 
cause. 

(b)  Additional  proceedings  necessary. 
(1)  hi  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  *vritten  findings 
of  fact  shall  be  prepared.  The 
suspending  offidal  shall  base  the 
decision  on  the  facts  as  found,  together 
with  any  information  and  argument 
submittsd  by  tiM  respondent  and  any 


other  information  in  tha  administrative 
record. 

(2)  The  suspending  offidal  may  refer 
matters  involving  disputed  material 
facts  to  another  offidal  for  findings  of 
fact.  The  suspending  offidal  may  reject 
any  such  findings,  in  whole  or  in  part, 
only  after  spedfically  determining  them 
to  be  arbitrary  or  capridous  or  dearly 
errorteous. 

(c)  Notice  of  suspending  official's 
decision.  Prompt  written  notice  of  the 
suspending  offidal's  dedsion  shall  be 
sent  to  the  respondent. 

1970.415    Pw«od  of  MiafMnaioa 

(a)  Suspension  shall  be  for  a 
temporary  period  pending  the 
completion  of  an  investigation  or 
ensuing  legal,  debarment,  or  Program 
Fraud  Civil  Remedies  Act  proceedings, 
unless  terminated  sooner  by  the 
suspending  official  or  as  provided  in 
paragraph  Cb)  of  this  section. 

(b)  If  legal  or  administrative 
proceedings  are  not  initiated  %vithin  12 
months  after  the  date  of  the  suspension 
notice,  the  suspension  shall  be 
terminated  unless  an  Assistant  Attorney 
General  or  United  States  Attorney 
requests  its  extension  in  writing,  in 
which  case,  it  may  be  extended  for  an 
additional  six  months.  In  no  event  may 
a  suspension  extend  beyond  18  months, 
unless  such  proceedings  have  been 
initiated  within  that  period. 

(c)  The  suspending  offidal  shall 
notify  the  Department  of  Justice  of  an 
impending  termination  of  a  suspension, 
at  least  30  days  before  the  12-month 
period  expires,  to  give  that  Department 
an  opportunity  to  request  an  extension. 

S970.420    Scope  of  suspension. 

The  scope  of  a  suspension  is  the  same 
as  the  scope  of  a  d^>arment  (see 
§  970.325).  except  that  the  procedures  of 
§§  970.410  through  970.413  shall  be 
used  in  imposing  a  suspension. 

Subpart  E— ResponslbllKlea  of  GSA, 
Agency  and  Partidpanta 

§970.500    GSA  rasponsJbllttiss. 

(a)  In  accordance  with  the  OMB 
guidelines,  GSA  shall  compile, 
maintain,  and  distribute  a  list  of  all 
persons  who  have  been  debarred, 
suspended,  or  voluntarily  excluded  by 
agencies  under  Executive  Order  12549 
and  these  regulations,  and  those  who 
have  been  determined  to  be  ineligible. 

(b)  At  a  minimum  this  list  shall 
indicate: 

(1)  The  names  and  addresses  of  all 
debarred,  suspended.  ineUgible.  and 
voluntarily  excluded  persons,  in 
alphabetical  order,  with  cross-references 
when  more  than  one  name  is  Involved 
in  a  single  action; 


(2)  The  type  of  action; 

(3)  The  cause  for  the  action: 

(4)  The  scope  of  the  action; 

(5)  Any  termination  date  for  each 
listing;  and 

(6)  The  agency  sikI  name  and 
telephone  number  of  the  agency  point  of 
contad  for  the  action. 

S970.505    Offics  of Psrsonnst  llansgsmsnt 
respooslt>MMos. 

(a)  The  agency  shall  provide  GSA 
with  current  information  concerning 
debarments,  suspensions, 
determinations  of  ineligjbiUty,  and 
voluntary  exclusions  it  has  t^en. 

(b)  Unless  an  alternative  schedule  is 
agreed  to  by  GSA,  the  agency  shall 
advise  GSA  of  the  information  set  forth 
in  §  g70.500(b)  within  five  working  days 
after  taking  such  actions. 

(c)  The  agency  shall  dired  inquiries 
concerning  listed  persons  to  the  agency 
that  took  the  action. 

(d)  Agency  officials  shall  check  the 
Nonprocurement  List  before  entering 
covered  transadions  to  determine 
whether  a  participant  in  a  primary 
transadion  is  debarred,  suspended, 
ineligible,  or  voluntarily  excluded  (202- 
501-0688) 

(e)  Agency  officials  shall  check  the 
Nonprocurement  List  before  approving 
principals  or  lower  tier  participants 
where  agency  approval  of  the  prindpal 
or  lower  tier  participant  is  required 
under  the  terms  of  the  transadion,  to 
determine  whether  such  prindpals  or 
participants  are  debarred,  suspended, 
ineligible,  or  voluntarily  excluded. 

§970.510    ParUcipsnts' rsaponslbHitiss. 

(a)  Certification  by  participants  in 
primary  covered  transactions.  Each 
paiticipant  shall  submit  the  certification 
in  appendix  A  to  this  part  for  it  and  its 
prindpals  at  the  time  the  participant 
submits  its  proposal  in  connedion  with 
a  primary  covered  transaction,  except 
that  States  need  only  complete  such 
certification  as  to  their  prindpals. 
Participants  may  decide  the  method  and 
frequency  by  which  they  determine  the 
eligibility  of  their  principals.  In 
addition,  each  participant  may,  but  is 
not  required  to,  check  the 
Nonprocurement  List  for  its  principals 
(202-501-0688).  Adverse  information 
on  the  certification  will  not  necessarily 
result  in  denial  of  participation. 
However,  the  certification,  and  any 
additional  information  pertaining  to  the 
certification  submitted  by  the 
participant,  shall  be  considered  in  the 
administration  of  covered  transadions. 

(b)  Certification  by  participants  in 
lower  tier  covered  transactions.  (1)  Each 
participant  shall  require  pertidpants  in 
lower  tier  covared  transadions  to 
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include  the  certification  in  appendix  B 
to  this  part  for  it  and  its  principals  in 
any  proposal  submitted  in  connection 
with  such  lower  tier  covered 
transactions. 

(2)  A  participant  may  rely  upon  the 
certification  of  a  prospective  participant 
in  a  lower  tier  covered  transaction  that 
it  and  its  principals  are  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction 
by  any  Federal  Agency,  unless  it  knows 
that  the  certification  is  erroneous. 
Participants  may  decide  the  method  and 
ftequency  by  which  they  determine  the 
eligibility  of  their  principals.  In 
addition,  a  participant  may,  but  is  not 
required  to,  check  the  Nonprocurement 
List  for  its  principals  and  for 
participants  (202-501-0688). 

(c)  Changed  circumstances  regarding 
certification.  A  participant  shall  provide 
immediate  written  notice  to  the  Office 
of  Personnel  Management  if  at  any  time 
the  participant  learns  that  its 
certification  was  erroneous  when 
submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 
Participants  in  lower  tier  covered 
transactions  shall  provide  the  same 
updated  notice  to  the  participant  to 
which  it  submitted  its  proposals. 

Appendix  A  to  Part  970 — Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — ^Primary 
Covered  Transactions 

Instructions  for  Certification 

(1)  By  signing  and  submitting  this 
proposal,  the  prospective  primary  participant 
is  providing  the  certification  set  out  l>elow. 

(2)  The  inability  of  a  person  to  provide  the 
certification  required  l)elow  will  not 
necessarily  result  in  denial  of  participation  In 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
department  or  agency's  deteraiination 
whether  to  enter  into  this  transaction. 
However,  feilura  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
6xim  participation  in  this  transaction. 

(3)  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  debarment  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  dep>artment  or 
agency  may  terminate  this  transaction  for 
cause  of  default. 

(4)  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  whom  this  proposal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 


or  has  become  erroneous  by  reason  of 
changed  circumstances. 

(5)  The  terms  "covered  transaction," 
"detwrred,"  "suspended,"  "ineligible," 
"lower  tier  covered  transaction," 
"participant."  "person,"  "primary  covered 
transaction,"  "principal,"  "proposal,"  and 
"voluntarily  excluded,"  as  usea  in  this 
clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

(6)  The  pros|)eclive  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  from 
participation  in  this  covered  transaction, 
unless  authorized  by  the  deftartment  or 
agency  entering  into  this  transaction. 

(7)  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction,"  provided  by  the  department  or 
agency  entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

(8)  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  del)arred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  decide  the 
method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  Nonprocurement  List  (202-501- 
0688). 

(9)  Nothing  contained  in  the  foregoing 
shall  be  construed  to  require  establishment  of 
a  system  of  records  in  order  to  render  in  good 
faith  the  ce"lification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

(10)  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded 
from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Besponsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 


(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not  within  a  three-year  period 

E receding  this  proposal  been  convicted  of  or 
ad  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  oSense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction,  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  brilwry, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  pToperty. 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  chained  by  a 
governmental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  i  eriod 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Appendix  B  to  Part  970 — Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions 

Instructions  for  Certification 

(1)  By  signing  and  submitting  this 
proposal,  the  prosfMctive  lower  tier 
participant  is  providing  the  certification  set 
out  below. 

(2)  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government,  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies  including  suspension  and^or 
debarment. 

(3)  The  prospective  lower  tier  participant 
shall  provide  inunediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed 
circumstances. 

(4)  The  terms  "covered  transaction,  " 
"debarred,"  "suspended,"  "ineligible." 
"lower  tier  covered  transaction," 
"participant,"  "person,"  "primary  covered 
transaction,"  "principal,"  "proposal,"  and 
"voluntarily  excluded,"  as  used  in  this 
clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  person  to  which  tliis 
proposal  is  submitted  for  assistance  in 
obtaining  a  copy  of  those  regulations. 

(5)  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that. 
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should  the  proposed  covered  <Tansaction  be 
entered  Into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  firom 
participation  in  this  covered  transaction, 
unless  authc^zed  by  the  department  or 
agency  with  which  this  transaction 
originated. 

(6)  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transaction,"  without  modification,  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

(7)  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  decide  the 
method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  Nonprocurement  List  (202-501- 
0688). 

(8)  Nothing  contained  in  the  foregoing 
shall  be  construed  to  require  establishment  of 
a  system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  In  the  ordinary  course  of  business 
dealings. 

(9)  Except  for  transactions  authorized 
under  paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  eaters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded 
from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  with  which  this  transaction 
originated  may  pursue  available  remedies, 
induding  suspension  and/or  debarment 

Certification  Regarding  Debarment, 
Suipention,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  are  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  Ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Office  of  Personnel  Management. 

Patricia  W.UttiaBora. 

Acting  Deputy  Director. 

{FR  Doc.  93-11479  Piled  5-14-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agrlcuiturai  Marketing  Service 
7  CFR  Part  959 

[DockM  No.  FV-«2-096FIR] 

South  Texas  Onione;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Final  rule. 

SUMMARY:  The  Department  is  adopting 
as  a  final  rule  the  provisions  of  an 
amended  interim  final  rule  (without 
change)  authorizing  expenditures  and 
establishing  an  assessment  rate  under 
Marketing  Order  959  for  the  1992-93 
fiscal  period.  Authorization  of  this 
budget  enables  the  South  Texas  Onion 
Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  August  1. 1992.  through  July  31. 
1993. 

FOR  FURTHER  WFORMATXM  CONTACT: 
Belinda  G.  Garza,  McAllen  Marketing 
Field  Office.  Fruit  and  Vegetable 
Division.  AMS,  USDA,  1313  East 
Hackberry,  McAllen.  TX  78501; 
telephone  210-682-2833.  or  Martha  Sue 
Clark,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  P.O.  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456, 
telephone  202-720-9918. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  143  and  Order  No.  959.  both  as 
amended  (7  CFR  part  959).  regulating 
the  handling  of  onions  grown  in  South 
Texas.  The  marketing  agreement  and 
order  are  elective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.SC  601-674). 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  South  Texas 
onions  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  onions  handled  during  the 
1992-93  fiscal  period  which  began 
Ai^uat  1. 1992,  and  ends  July  31. 1993. 
This  final  rule  will  not  preempt  any  ' 


State  or  local  laws,  regulations,  or 
policies,  unless  Uiey  present  an 
irreconcilable  conflict  with  thh  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  reouesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rula  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
tmique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  47  producers 
of  South  Texas  onions  under  tnis 
marketing  order,  and  approximately  34 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1992- 
93  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  Committee  are  producers  and 
handlers  of  South  Texas  onions.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
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position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  In  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufHdent 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$100,000  for  personnel,  ofhce,  and 
travel  expenses  were  recommended  in  a 
mail  vote  completed  July  3, 1992.  The 
assessment  rate  and  funding  fur  the 
research  and  promotion  projects  were  to 
be  recommended  at  a  later  Committee 
meeting.  The  Committee  administrative 
expenses  of  $100,000  were  published  in 
the  Federal  Register  as  an  interim  Bnal 
rule  September  25, 1992  (57  FR  44312). 
That  interim  final  rule  added  §  959.233, 
authorizing  expenses  im  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  October 
26,  1992.  No  comments  were  received. 
The  Committee  subsequently  met  on 
October  20, 1992.  and  unanimously 
recommended  sUght  changes  in  some  of 
the  administrative  expense  categories 
and  recommended  funding  for 
numerous  research  and  promotion 
proiects  for  a  total  1992-93  budget  of 
$339,188.  The  new  budget  is  $2,417.67 
less  than  the  budget  for  the  previous 
year.  Increases  include:  $13,919  in 
market  development.  $2,000  in  the 
fumigation  trials  research.  $2,000  for  a 
new  computer  and  computer  program, 
and  $2,400  for  monitoring  of  thrips 
research.  These  budget  increases  will  be 
offset  by  decreases  of  $1,000  for 
furniture  and  fixtures,  $3,600  in  the  leaf 
wetness  research  program,  and  the 
ehmination  of  the  Texas  1015  DNA 
research  for  which  $12,000  was 
budgeted  last  seascm. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.07  per  50-pound  container  or 
equivalent  of  onions,  the  same  as  last 
season.  This  rate,  when  applied  to 
anticipated  shipments  of  approximately 
5  milhoo  50-pound  containers  or 
equivalents,  will  yield  $350,000  in 
assessment  income,  which  will  be 
adequate  to  covw  budgeted  expenses. 
Funds  in  the  reserve  as  of  September  30. 
1992.  $302,998.  ware  within  the 
maximum  permitted  by  the  mder  of  two 
fiscal  periods'  expenses. 

An  amended  interim  final  rule  was 
published  in  the  Federal  Kegisto*  on 
December  29. 1992  (57  FR  61774).  That 


interim  final  rule  amended  §  959.233  to 
increase  the  level  of  authorized 
expenses  and  establish  an  assessment 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  January  28. 1993. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  firom  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1992-93  fiscal  period  began 
on  Augiist  1. 1992.  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
amended  intwim  final  rule.  No 
comments  were  received  concerning  the 
amended  interim  final  rule  that  is  being 
adopted  in  this  action  as  a  final  rule. 

List  of  SubjecU  in  7  CFR  Part  959 

Marketing  agreements.  Onions. 
Reporting  aood  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  amended  as 
follows: 

PART  959— 0NI0t4S  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority.  Sees.  1-19. 48  StaL  31.  as 

amended;  7  U.S.C  601-674. 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

For  the  reasons  set  forth  in  the 
preamble,  the  amended  interim  final 


rule  revising  §  959.233  which  was 
published  at  57  FR  61774  (»  December 
29, 1992,  is  adopted  as  a  final  rule 
without  change. 

Dated:  May  11, 1993. 

Ronald  L.  Ci<^. 

Acting  Deputy  Director,  Fruit  and  Vegptable 
Division. 

IFR  Doc  93-11568  Filed  5-14-93;  8:45  am] 

BRUNO  COOC  M1*«»# 

7  CFR  Part  979 

[Docket  No.  FV92-«7»-inR] 

South  Texas  Melona;  Expenses  snd 
Assessment  Rats 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  is  adopting 
as  a  final  rule  the  provisions  of  an 
amended  interim  final  rule  (without 
change)  authorizing  expenditures  of 
$274,543.42  and  establishing  an 
assessment  rate  of  $0.05  per  carton 
under  Marketing  Order  979  for  the 
1992-93  fiscal  period.  Authorization  of 
this  budget  enables  the  South  Texas 
Melon  Committee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  fi-om  assessments  on  handlers. 
DATES:  October  1, 1992,  through 
September  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  McAllen  Marketing 
Field  Office.  Fruit  and  Vegetable 
Division,  AMS.  USDA.  1313  East 
Hackberry.  McAllen.  TX  78501; 
telephone  210-682-2833,  or  Martha  Sue 
Clark,  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456,  room 
2523-S,  Washington.  DC  20090-6456, 
telephone  202-720-9918. 
SUPPlfMENTARY  MFORUATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handling  of  melons 
grown  in  South  Texas.  The  maribeting 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  of  Agricultiire  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  ana  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "nao' 
major"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Qvil  Justice 
Reform.  Under  the  marir^tng  < 
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provisioDS  DOW  in  afiact.  South  Texas 
melons  are  subject  to  asssssments.  It  is 
intended  that  the  assessment  rate  as 
issued  hereia  will  be  appLcable  to  all 
assessable  melons  iianaled  during  the 
1992-03  fiscal  period  which  began 
October  1. 1092.  and  ends  September 
30, 1993.  This  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c{15)tA)  of  the  Act,  any 
hsndler  subject  to  an  order  may  fiJe 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requeeting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  tlM  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  patitioo,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling- 
Pursuant  to  the  requirements  set  forth 
in  the  Regiilatory  Flexibility  Act  (RFAJ. 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
ooDsidered  the  ecmomic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  isniad  pursuant  to  the 
Act.  and  the  rules  issued  thereundar,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
beball  Thus,  both  statutes  have  small 
entity  oiiantation  and  compatibility. 

Tbiare  are  approximately  26  proouoers 
of  South  Texas  melons  under  thi£ 
marketing  order,  and  approximataly  30 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  thoee  having  annual  receipts 
of  leas  than  5500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1992- 
93  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee,  the 


agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
oithe  Committee  are  producers  and 
handlers  of  South  Texas  m^>)r>ns  They 
are  fomiliar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 

eositlon  to  formulate  an  appropriate 
udget.  The  budget  was  {ormulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$100,000  for  personnel,  office,  and 
travel  expenses  were  recommended  in  a 
mail  vote  completed  September  10, 
1992.  The  assessment  rate  and  funding 
for  the  research  and  pronwtion  projects 
were  to  be  recommended  at  a  later 
Committee  meeting.  The  Committee's 
recommendation  for  administrative 
expenses  of  $100,000  was  published  in 
the  Federal  Kegister  as  an  interim  final 
rule  October  26. 1992  (57  FR  48442). 
That  interim  final  rule  added  §  979.215, 
authorizing  expenses  for  the  (Committee, 
and  provided  that  interested  persons 
could  file  comments  through  November 
25, 1992.  No  comments  were  received. 

The  Committee  subsequently  met  on 
November  9. 1092,  and  unanimously 
recommended  changes  in  some  of  the 
administrative  expense  categories  and 
recommended  funding  for  several 
research  and  promotion  projects  for  a 
total  1992-93  budget  of  $274,543.42. 
The  new  budget  is  $10,766.09  less  than 
the  budget  of  $285,309.51  for  the 
previous  year.  Increases  in  the  1992-03 
budget  include  $2,000  for  a  new 
computer  and  computer  program, 
$16,649  for  production  systems 
research,  and  $500  in  office  and 
personnel  expenses.  These  budget 
increases  will  be  offset  by  decreases  of 
$1,000  for  furniture  and  fixtures,  $1,500 
for  contingencies,  $19,387.09  in  the 
market  development  program,  and  the 
elimination  of  variety  evaluation  for 
which  $8,028  was  budgeted  last  season. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.05  per  carton  of  melons,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  shipments  of  approximately 
5.765.132  cartons,  will  yield 
$288,256.60  in  assessment  income. 


which  will  be  adequate  to  cover 
budgeted  expenses.  Fimds  in  the  rasarve 
as  of  December  31.  1992.  $322,407,  were 
within  the  maximum  parmittad  t>y  ine 
order  of  two  fiscal  periods'  expenaea. 

An  amended  interim  final  nila  was 
published  in  the  Fa4«ral  Ragiatar  on 
January  15. 1903  (5S  FR  4572).  That 
interim  final  rule  amended  $979,215  to 
increase  the  level  of  authorised 
expenses  and  establish  an  assessmaot 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  February  16, 
1993.  No  comments  were  received. 

While  this  action  will  impoae  soma 
additional  costs  on  handlers,  the  coats 
are  in  the  form  of  uniform  asaaasmants 
on  all  handlers.  Some  of  the  additicMial 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  deciared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  eflective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  the  Committee  needs  to  have 
sufficient  hinds  to  pay  its  expenses 
"which  ue  incurred  on  a  continuous 
basis.  The  1992-93  fiscal  period  began 
on  October  1, 1992,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  melons  hai>dlad  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Ragiilar  as  an 
amended  interim  final  rule.  No 
comments  were  received  cooceming  the 
amended  interim  final  rule  that  is  being 
adopted  as  a  final  rule. 

List  of  Subjects  ia  7  CFR  Part  070 

Marketing  agreements.  Melons. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  Sorth  in  the 
preamble.  7  CFR  part  979  is  amended  as 
follows: 
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PART  979-MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  SUt.  31,  as 
amended;  7  U.S.C.  601-674. 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

For  the  reasons  set  forth  in  the 
preamble,  the  amended  interim  final 
rule  revising  §  979.215  which  was 
published  at  58  FR  4572  on  January  15, 
1993,  is  adopted  as  a  final  rule  without 
change. 

Dated:  May  11, 1993. 
Darrell  J.  Braed, 

Acting  Deputy  Director.  FruH  and  Vegetable 
Division. 
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7  CFR  Part  982 
[Docim  No.  FV92-082-1] 

Filt>eftt/Ha2alnuta  Grown  In  Oregon 
and  Washington;  Establishment  of 
Interim  and  Final  Free  and  Restricted 
Percentages  for  the  1992-93  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Final  rule. 

SUMMARY:  This  action  finalizes,  without 
modification,  an  interim  final  rule 
which  established  interim  and  final  free 
and  restricted  percentages  for  domestic 
inshell  filberts/hazelnuts  for  the  1992- 
93  marketing  year  under  the  Federal 
marketing  order  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  allocate  the  amounts  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  marketed  in 
domestic,  export  and  other  outlets.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazelnuts  in  order  to  meet  the  limited 
domestic  demand  for  such  filberts/ 
hazelnuts  and  provide  reasonable 
returns  to  producers.  This  action  was 
recommended  by  the  Filbert/Hazelnut 
Marketing  Board  (Board),  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 
EFFECTIVE  DATE:  June  16,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA, 
1220  SW.  Third  Ave.,  room  369, 
Portland.  OR  97204;  telephone  (503) 
326-2724  or  Kathleen  M.  Finn, 
Marketing  Specialist,  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2524-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
1509. 

SUPPIEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  982  (7  CFR 
part  982),  both  as  amended,  regulating 
the  handling  of  filberts/hazelnuts  grown 
in  Oregon  and  Washington.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  interim 
and  final  free  and  restricted  percentages 
may  be  established  for  domestic  inshell 
filberts/hazelnuts.  This  action  finalizes 
an  interim  final  rule  which  established 
interim  and  final  free  and  restricted 
percentages  for  domestic  inshell 
filberts/hazelnuts  for  the  1992-93 
marketing  year  (July  1, 1992,  through 
June  30, 1993).  This  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handier  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefit)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruUng 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1 ,000 
producers  of  filberts/hazelnuts  in  the 

Production  area  and  approximately  25 
andlere  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  filberts/ 
hazelnuts  may  be  classified  as  small 
entities. 

The  Board's  recommendation  and  this 
action  are  based  on  requirements 
specified  in  the  order.  The  interim  final 
rule  established  the  amount  of  inshell 
filberts/hazelnuts  that  can  be  marketed 
in  domestic  markets.  The  domestic 
outlets  for  this  commodity  are 
characterized  by  limited  demand,  and 
the  establishment  of  interim  and  final 
free  and  restricted  percentages  will 
benefit  the  industry  by  promoting 
stronger  marketing  conditions  and 
stabilizing  prices  and  supplies,  thus 
improving  ra-ower  returns. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  volume 
regulation  is  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preliminary,  interim  final, 
and  final  percentages.  The  inshell  trade 
demand  establishes  the  amount  of 
inshell  filberts/hazelnuts  the  market  can 
utilize  throughout  the  season,  and  the 
percentages  release  the  volume  of 
filberts/hazelnuts  necessary  to  meet  the 
inshell  trade  demand.  The  preliminary 
percentages  provide  for  thn  release  of  80 
percent  of  the  inshell  trade  demand. 
The  interim  final  percentages  release 
100  percent  of  the  inshell  trade  demand. 
The  final  free  and  restricted  percentages 
release  an  additional  15  percent  of  the 
average  of  the  preceding  three  yean' 
trade  acquisitions  of  in^ell  filberts/ 
hazelnuts  for  desirable  carryout. 

The  inshell  trade  demand  equals  the 
average  of  the  preceding  three  "normal" 
yeare'  trade  acquisitions  of  inshell 
filberts/hazelnuts,  rounded  to  the 
nearest  whole  number.  The  Board  may 


inawoM  «uch  wrtiniite  by  no  man  than 
25  Darcani,  tf  aaariwtoouditkMU  wanant 
siico  an  incnaa*. 

The  prolimixiary  free  and  rasthded 
peicantagBS  maka  availabie  portions  of 
the  fiJfaert/faazalnut  crop  which  may  be 
marketed  in  domestic  in^ell  markets 
(free)  and  exported,  shelled,  or 
otherwise  disposed  of  (restricted)  early 
in  the  1982-03  season.  The  preliminary 
free  pementage  is  expressed  as  a 
percanrtage  of  the  total  supply  subject  to 
regulation  and  is  based  on  preliminary 
crop  estimates.  The  majority  of  domestic 
insneil  filberts/hazelnuts  are  marketed 
in  October,  November,  and  December. 
By  No^rember,  the  marketing  season  is 
well  under  way. 

At  its  August  26, 1992.  meeting,  the 
Board  announced  preliminary  free  and 
restricted  percentages  of  9  percent  and 
91  peioaot,  respectively,  to  release  80 
peicsDt  of  the  inshell  trade  demand. 
The  purpoee  of  releasing  only  80 
percent  of  the  Indieli  trade  demand 
under  the  preliminary  percentage  is  to 
guard  against  underestimates  of  crop 
size.  The  preliminary  restricted 
percentage  is  100  percent  minus  the  free 
percent^. 

Oa  or  More  November  15,  the  Board 
must  meet  again  to  recommend  interim 
percentages  and  final  percenUges.  The 
Board  uses  current  crop  estimates  to 
calculate  the  interim  final  and  final 
peroentases.  The  interim  p^centages 
are  calculated  in  the  same  way  as  the 
preliminary  percentages  and  release  100 
percent  of  the  inshell  trade  demand 
previously  computed  by  the  Board  for 
the  marketing  year.  Final  free  and 
restricted  percentages  release  an 
additional  IS  percent  of  the  average  of 
the  praoeding  three  years'  trade 
acquisitions  to  Misure  an  adequate 
carrvover  into  the  &>llo%ving  season.  The 
final  free  and  restricted  percentages 
must  be  efiisctive  at  least  30  days  prior 
to  tits  flod  of  the  marketing  year  (July  1 
throu^  )une  30),  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  the  Secretary.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  ymt.  However,  the  inshell 
trade  demand  can  only  be  revised 
upward. 

in  accordance  vrith  order  provisions, 
the  Board  met  o.i  November  12. 1992, 
reviewed  and  approved  an  amended 
maiiceting  poticy  and  recommended  the 
eetai>Hshment  of  interim  free  and 
restricted  peicentages  of  11  percent  end 
09  psicant,  and  final  free  md  restricted 
percentages  of  13  percent  and  67 
percent.  The  Board  also  recommended 
that  the  final  percentages  be  effective  on 
May  1,  1903.  wrfaich  is  60  days  prior  to 
the  end  of  season.  The  marketing 
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percentages  are  based  on  the  industry's 
final  production  estimates  and  release  of 
3.354  tons  to  the  domestic  inshell 
market  from  the  1992  crop.  The  Oregon 
Agricultural  Statistics  Service  provided 
an  early  estimate  of  26,000  tons  total 
production  for  the  Oregon  and 
Washington  area.  However,  a  handler 
survey  conducted  by  the  Board 
provided  a  more  current  estimate  of 
26,796  tons  total  production  for  the 
area.  Therefore,  the  Board  voted  to 
unanimously  accept  the  more  current 
estimate  of  26.796  tons. 

The  marketing  percentages  are  based 
on  the  Board's  production  estimates  and 
the  following  supply  and  denund 
information  for  thia  1992-93  marketing 
year 


Tons 

Install  supply: 

(1)  Total  producUon 

(Filt>ef1/Ha2ek)ut 

Marketing  Board 

handtor  survey 

estknats) 

■».««..»*■ 

26.706 

(2)Le8Ssui>- 

standard,  farm 

use  (disappear- 

artce) 

.».«»«. 

1.758 

(3)  Merchantabia 

production  (the 

Board's  adjusted 

crop  sstimata)  „... 

■••>•>«•■ 

25.038 

(4)  Plus  undeclared 

carryin  as  of  July 

1.1992.sub^ 

to  leoUatkn 

««*«>«■•■ 

984 

(5)  Supply  subject  to 

regulation  (item  3 

plus  Item  4) 

^__„„ , 

26,022 

Inshell  trade  demand: 

(6)  Average  trade 

acquisitions  of 

msheU  filberts  for 

three  prior  years  .. 

„.,, 

4.022 

(7)  Increase  to  an- 

oouage  increased 

sales  (5  percent)  . 

201 

(8)  Less  deda-ed 

canyin  as  of  July 

1.  1002.  not  sub- 

ject to  regulation  . 

1.472 

(9)  Adjusted  mshall 

Trade  Demand  .... 



2751 

(10)  15  percent  of 

Ihs  average  trade 

acquisitions  of 

inshell  filtwrts  for 

three  prior  years 

(Item  6) „... 

,,, ^ 

«03 

(11)  Adiustsd  inshell 

trade  demand 

ptus  15  percent 

(Item  9  ptus  Item 

1V|        ....»««  — .•M—».«. 

3,354 

Pefc^nttiQM 

fiee 

1  iMincivu 

Toes 

(12)  Interim  percent- 
ages (item  9  di- 
v4ded  by  Mem  5)  X 
100  „ 

11 
13 

m 

87 

(13)  Rnei  peroenl- 
ages  (Hem  1 1  di- 
vided by  hern  5)  x 
100 

In  addition  to  complying  with  the 
provisions  of  the  marketing  order,  the 
Board  also  considers  the  Department's 
1982  "Guidelines  for  Fruit.  Vegetable, 
and  Specialty  Crop  Marketing  Orders'* 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  filberts/hazelnuts 
available  for  sale  in  domestic  markets. 
The  Guidelines  provide  that  this 
primary  market  have  available  a 
quantity  equal  to  110  percent  of  recent 
years'  sales  in  those  outlets  before 
secondary  market  allocations  are 
approved.  This  provides  for  plentiful 
supplies  for  consumers  and  for  market 
expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  An  additional  increase  of  5 
percent  (201  tons)  has  been  included  in 
the  calculations  used  in  determining  the 
inshell  trade  demand.  The  established 
final  percentages,  which  release  100 
percent  of  the  inshell  trade  demand, 
will  make  available  3  J54  tons  from  the 
1992  crop  plus  1.472  tons  of  declared 
carryin  which  is  120  percent  of  prior 
years'  sales,  thus  exceeding  the  goal  of 
the  Guidelines. 

The  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  December  30. 1992  (57  FH 
62170).  Comments  on  the  Interim  final 
rule  were  invited  from  interested 
persons  until  January  29.  1993.  No 
comments  were  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  snoall  entities. 

After  consideration  of  all  available 
information,  it  is  found  that  the 
establishment  of  interim  and  final  free 
and  restricted  percentages,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

List  of  Subjects  m  7  CFR  Part  982 

Filberts,  Hazelnuts.  Marketing 
agreements.  Nuts.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  082  is  amended  es 
follows: 
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PART  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

Subpart— Grade  and  Size  Regulation 

1.  The  authority  citation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  provisions  of  the  interim 
final  rule  amending  7  CFR  Part  982 
which  were  pubUshed  at  57  FR  62172 
on  December  30. 1992.  are  adopted  as  a 
final  rule  without  change. 

Dated.  May  11. 1993. 
Ronald  L.  Cioffi, 

Acting  Deputy  Director.  Fruit  aitd  Vegetable 
Division. 

IFR  Doc.  93-11567  Filed  5-14-93;  8:45ainl 
MLUNO  cooc  Mio-oa-^ 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  353 

RIN3064-AA60 

Reports  of  Apparent  Crime  Affecting 
Insured  Norunember  Banks 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACnOM:  Final  rule. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC),  in 
conjunction  with  an  interagency  task 
force,  has  designed  a  uniform  multi- 
agency  criminal  referral  form.  The  form 
will  facilitate  financial  institutions' 
compliance  with  criminal  activity 
reporting  requirements  and  will 
enhance  law  enforcement  agencies' 
ability  to  investigate  the  matters 
reported  in  criminal  referrals.  The 
information  from  the  form  also  will  be 
entered  into  a  new  interagency  data  base 
which  will  enhance  the  regulatory  and 
law  enforcement  agencies'  ability  to 
trade  criminal  and  administrative  cases. 
The  uniform  criminal  referral  form, 
which  will  require  substantially  the 
same  information  as  is  now  collected,  is 
intended  to  replace  the  various  criminal 
referral  forms  currently  used  by  federal 
hank,  thrift  and  credit  union  regulatory 
agencies  and  by  financial  institutions. 
The  purpose  of  this  rule  is  to  implement 
the  new  procedures  for  completion  and 
submission  of  the  uniform  criminal 
referral  form.  Appendix  A  of  the  prior 
rule  hae  oeen  ehminated  to  avoid  the 
necessity  of  updating  the  regulation 
with  each  change  in  the  form. 
Additionally,  under  the  new  rule. 


descriptions  of  situations  requiring 
reporting  are  contained  in  the  body  of 
the  regulation  rather  than  on  the  form. 
This  action  is  intended  to  improve 
reporting  of  crimes  relating  to  financial 
institutions  and  to  provide  uniform  data 
which  can  be  entered  into  the  new 
interagency  computer  data  base. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  June  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Seitz,  Review  Examiner,  Special 
Activities  Section,  Division  of 
Supervision.  (202)  898-6793. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  rule  has  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.) 
under  control  number  3064-0077.  said 
clearance  in  effect  through  June  30, 
1994. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
in  the  regulations  is  summarized  as 
follows: 

Number  of  Respondents:  6,500. 
Number  of  Responses  Per  Respondent: 

1. 
Total  Annual  Responses:  6,500. 
Hours  Per  Response:  0.6. 
Total  Annual  Burden  Hours:  3,900. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Assistant  Executive  Secretary 
(Administration),  room  F-400,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429,  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3064- 
0077),  Washington,  DC  20503. 

Regulatory  Flexibility  Act  Analysis 

Piusuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
354,  5  U.S.C.  601  et  seq),  the  FDIC 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  already  are  required  to 
comply  with  the  reporting  requirements 
established  in  the  existing  regulation, 
and  this  final  rule  only  clarifies  those 
requirements. 

Background  Information 

Pursuant  to  the  enabling  statutes,  the 
FDIC  is  responsible  for  ensuring  that 
insured  nonmember  banks  apprise 
federal  law  enforcement  authorities  of 
any  violation  or  suspected  violation  of 
a  criminal  statute.  Fraud,  abusive 
insider  transactions,  check  kiting 


schemes,  money  laundering  and  other 
crimes  can  pose  serious  threats  to  a 
financial  institution's  continued 
viability  and.  if  unchecked,  may 
undermine  the  confidence  in  the 
financial  services  industry.  The  law 
enforcement  community  needs  to 
receive  timely  information  regarding 
criminal  and  suspected  criminal  activity 
that  is  sufficiently  detailed  to  determine 
whether  investigations  and  prosecutions 
are  warranted.  12  CFR  part  353  became 
effective  June  4. 1986  and  has  remained 
unchanged  since  adoption.  On  October 
27. 1992,  FDIC's  Board  of  Directors 
approved  a  proposed  revision  of  part 
353,  and  on  January  8, 1993,  the  FDIC 
requested  comment  on  the  proposal.  (58 
FR  3237-3238,  January  8, 1993.) 

Nature  of  Comments 

The  FDIC  received  a  total  of  seventeen 
comments  on  the  proposed  changes  to 
part  353.  Thirteen  of  these  comments 
were  received  from  banks;  three  were 
received  from  trade  associations;  and 
one  was  received  from  a  state  banking 
regulator.  Fifteen  of  the  comments 
expressed  general  support  for  the 
proposed  changes,  while  only  two  of  the 
comments  were  not  supportive.  Ten  of 
the  comments  suggested  raising  to 
various  levels  the  dollar  threshold  for 
required  reporting.  Five  of  the 
comments  suggested  elimination  or 
amendment  of  the  requirement  to  report 
promptly  to  the  bank's  board  of 
directors  when  a  report  of  apparent 
crime  has  been  filed,  while  two 
suggested  a  dollar  threshold  for 
reporting  to  the  bank's  board  of 
directors.  Two  of  the  comments  •>  ..-.«..; 
suggested  computer  software  be  made 
available  to  simplify  report  preparation. 
Two  of  the  comments  suggested  banks 
be  allowed  to  retain  copies  of 
supporting  documents  rather  than 
originals,  as  specified  in  the  proposed 
rule.  Two  of  the  comments  suggested 
setting  a  time  limit  for  retention  of 
reports  and  supporting  documents.  Two 
of  the  comments  suggested  the  retention 
of  two  reporting  forms,  including  a  short 
form  for  reporting  small  losses.  'Two  of 
the  comments  suggested  a  dollar 
threshold  for  reporting  suspicious 
transactions  on  a  report  of  apparent 
crime  or  elimination  of  the  requirement. 
One  comment  objected  to  the 
requirement  to  promptly  notify  by 
telephone  or  other  expeditious  means, 
the  appropriate  law  enforcement  agency 
and  appropriate  FDIC  regional  office  in 
situations  involving  violations  requiring 
immediate  attention  or  where  a 
reportable  violation  is  ongoing.  This 
commenter  suggested  the  provision  be 
changed  to  encourage  rather  than 
require  telephone  reporting. 
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&1i8cellaneou8  suggestions  included: 
(1)  The  ability  to  share  information  in 
the  forms  with  banks  that  might 
subsequently  employ  or  do  business 
with  the  suspect(s);  (2)  a  single  60  day 
filing  deadline  for  reports  when  no 
suspect  is  identified;  (3)  a  provision  for 
filing  amended  reports:  (4)  a  suggestion 
that  the  Financial  Crimes  Enforcement 
Network  (FinCEN)  be  the  only  agency  to 
receive  the  forms  and  that  FinCO^  be  ' 
responsible  for  distribution  of  copies  to 
all  appropriate  agencies;  and  (5)  a 
suggestion  that  future  form  revisions  be 
subject  to  public  review  and  comment. 
Several  commenters  also  offered 
suggestions  relating  to  the  criminal 
referral  form,  in  addition  to  commenting 
on  the  proposed  amendments. 

Aiaal)rsis 

Ten  of  the  comments  suggested 
raising  to  various  levels  the  dollar 
thresholds  for  reporting.  Although  each 
of  the  comments  contained  valid 
concerns,  the  proposed  thresholds  for 
reporting  are  believed  appropriate  since 
data  from  all  reports  received,  regardless 
of  the  amount  involved,  will  be  entered 
into  FinCENS's  database.  This  will 
enable  FinCEN  and  the  regulatory 
agencies  to  detect  patterns  of  crime  by 
the  same  8U8pect(s)  involving  small 
losses  at  individual  financial 
institutions  but  amounting  to 
substantial  losses  when  combined. 
There  are  documented  cases  where 
individual  reports  that  would  not  have 
been  acted  upon  independently  have 
been  combined  to  form  cases  involving 
major  fraud  schemes.  This  is 
particularly  true  in  cases  involving  use 
of  false  financial  statements  to  obtain 
credit,  check  fraud,  credit  car  fraud  and 
money  laundering. 

Seven  of  the  comments  expressed 
concern  about  the  requirement  to  report 
promptly  to  the  bank's  board  of 
dir«ctors  when  a  report  is  filed  pursuant 
to  this  regulation.  Five  of  these 
comments  suggested  elimination  or 
amendment  of  this  proposed 
requirement,  and  two  suggested  a  dollar 
threshold  be  used  for  those  reports 
requiring  submission  to  the  board  of 
directors.  The  intent  of  this  rule  is  to 
keep  the  board  of  directors  informed 
when  apparent  crimes  have  been 
committed  against  the  institution. 
Reporting  "promptly"  to  the  board  of 
directors  may  be  interpreted  to  mean  at 
a  scheduled  meeting  unless  the 
estimated  loss  is  of  such  magnitude  that 
it  would  have  a  significant  impact  on 
the  safety  and  soundness  of  the 
institution.  Additionally,  reports 
involving  insignificant  losses  may  be 
summarized  and  reported  periodically 


at  a  regularly  scheduled  meeting  of  the 
board. 

Two  of  the  comments  suggested 
computer  software  be  made  available  to 
simplify  report  preparation  and  two  of 
the  comments  suggested  the  retention  of 
a  short  form  to  use  for  reporting  small 
losses.  It  is  the  intent  of  the  federal 
financial  institution  regulatory  agencies 
to  make  available  to  banks,  in  the  near 
future,  a  diskette  containing  the  form.  It 
is  believed  the  diskette  will  greatly 
simplify  the  reporting  process,  promote 
uniformity,  and  eliminate  the  need  for 
a  separate  short  form. 

Two  of  the  comments  suggested  banks 
be  allowed  to  retain  copies  of  the 
supporting  documents  since  law 
enforcement  agencies  frequently 
subpoena  original  documents  for  use  in 
investigation  and  prosecution  and  two 
of  the  comments  suggested  the 
regulation  set  a  time  limit  for  retention 
of  reports  and  supporting  documents. 
The  proposed  change  to  the  regulation 
indicates  banks  should  retain  a  copy  of 
each  report  filed  and  the  originals  of 
supporting  documents.  The  intent  of  the 
proposed  change  is  to  make  it  clear  that 
financial  institutions  should  not  submit 
original  documents  to  FinCEN,  the 
regulatory  agencies  or  the  law 
enforcement  authorities  with  each 
report  filed.  Where  original  documents 
have  been  obtained  by  law  enforcement 
agencies,  it  is  acceptable  to  retain  copies 
in  bank  files.  The  regulation  sets  no 
specific  time  limit  for  retention  of  the 
reports  and  supporting  documents; 
however,  the  instructions  for 
completion  of  the  form  indicate  that  a 
copy  of  each  form  and  all  original 
documentation  should  be  retained  for 
ten  years  frtim  the  date  of  the  form. 
Although  it  is  suggested  the  reports  and 
documents  be  retained  for  ten  years  to 
match  the  current  statute  of  limitations 
for  most  banking  crimes,  banks  should 
maintain  contact  with  the  appropriate 
U.S.  Attorney  concerning  any  reports 
filed  to  determine  the  status  of 
investigations.  When  it  has  been 
determined  a  case  has  been  closed, 
banks  may  request  written  permission 
from  the  U.S.  Attorney  to  destroy  the 
relevant  records,  provided  the 
destruction  of  the  records  does  not 
violate  other  federal  or  state  statutes 
governing  required  record  retention  by 
financial  institutions. 

Two  of  the  comments  suggested  a 
dollar  threshold  for  reporting  suspicious 
transactions  on  a  report  of  apparent 
crime  or  elimination  of  the  requirement 
as  a  needless  duplication  of  eflfort. 
Reports  of  apparent  crime  containing 
information  relative  to  suspicious 
transactions  are  transmitted  directly  to 
the  Internal  Revenue  Service/Criininal 


Investigation  Division  for  timely  review 
whereas  suspicious  transactions 
reported  to  the  Internal  Revenue  Service 
on  IRS  Form  4789  {Currency 
Transaction  Report)  are  entered  in  a 
computer  database  and  periodically 
analyzed  for  patterns  of  possible  money 
laundering.  It  would  be  difficult  to  place 
a  dollar  threshold  on  reporting  of 
suspicious  transactions  since  money 
laundering  takes  many  forms  and  may 
involve  large  numbers  of  small 
transactions.  Financial  institutions 
should  report  those  transactions 
appearing  unusual  for  the  customer, 
those  appearing  to  be  part  of  a  pattern 
of  unusual  activity,  those  instances 
where  a  customer  acts  suspiciously, 
those  instances  where  a  customer 
api>ears  to  be  intentionally  attempting  to 
avoid  the  required  reporting  by 
structuring  transactions  or  by  changing 
a  deposit  or  withdrawal  to  attempt  to 
avoid  reporting,  or  those  instances 
where  a  customer  requests  information 
on  how  to  avoid  reporting. 

One  comment  suggested  elimination 
of  the  requirement  to  promptly  notify  by 
telephone  or  other  expeditious  means, 
the  appropriate  law  enforcement  agency 
and  appropriate  FDIC  regional  office  in 
situations  involving  violations  requiring 
immediate  attention  or  where  a 
reportable  violation  is  ongoing.  It  was 
suggested  this  practice  be  encouraged, 
but  not  required.  The  requirement  to 
notify  the  appropriate  law  enforcement 
agency  and  appropriate  FDIC  regional 
office  by  telephone  or  other  expeditious 
means  in  the  specified  situations  is 
considered  essential  when  the  safety 
and  soundness  of  an  institution  may  be 
threatened  by  potential  baud  losses  or 
ongoing  criminal  activity.  In  our 
experience,  federal  law  enforcement 
authorities  have  been  very  responsive  to 
these  situations.  Additionally,  prompt 
notification  to  the  FDIC  regional  office 
in  such  situations  is  essential  for 
contingency  planning  in  the  event  of 
possible  adverse  public  reaction  from 
negative  publicity,  or  where  there  may 
be  other  threats  to  the  continued 
viability  of  the  institution. 

One  comment  suggested  information 
in  the  reports  be  made  available  to 
banks  that  may  subsequently  consider 
employment  of  the  suspect(s)  or  those 
that  may  consider  doing  business  with 
the  suspect(s).  We  share  the  concern  of 
bankers  faced  with  the  possibility  of 
employing  anyone  suspected  of  illegal 
activity  or  possibly  being  defrauded  by  ' 
anyone  suspected  of  conducting  illegal 
activity  at  other  banks;  however,  privacy 
restrictions  prevent  FDIC  from  sharing 
information  in  reports  of  apparent  crime 
with  anyone  other  than  appropriate 
federal  law  enforcement  authorities. 
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One  comment  suggested  the  adoption 
of  a  single  60  day  fliing  deadline  for 
reports  when  no  suspect  is  identiHed. 
Timely  reporting  is  essential  to  the 
identification,  investigation  and 
prosecution  of  those  committing  crimes 
against  financial  institutions.  The  30/60 
timeframe  for  reporting  crimes  where  a 
suspect  is  not  immediately  identified  is 
intended  to  allow  additional  time  for 
identification  of  suspects  only  when 
necessary.  This  exception  to  the  30  day 
reporting  requirement  also  is  intended 
to  lessen  the  need  for  amended  reports 
or  updates  in  situations  where  30  days 
is  not  sufficient  time  to  identify  a 
suspect,  as  is  the  case  in  many  credit 
card  fraud  cases.  If  necessary,  amended 
reports  may  be  submitted  by  indicating 
at  the  beginning  of  the  form  that 
corrected  or  supplemental  information 
is  being  provided. 

One  comment  suggested  that  FinCEN 
be  the  only  agency  designated  to  receive 
reports  of  apparent  crime  from  financial 
institutions  and  that  FinCEN  be 
designated  to  make  the  proper 
distribution  to  appropriate  law 
enforcement  and  regulatory  authorities. 
At  this  tinae,  no  consideration  has  been 
given  to  designation  of  FinCEN  as  the 
only  agency  to  receive  reports  with  die 
responsibility  of  subsequent  distribution 
of  the  reports  to  the  proper  authorities. 
FinCEN  will  merely  act  as  a  central 
location  for  the  collection  and 
automation  of  the  reports  and  related 
documentation  for  the  regulatory 
agencies.  The  anticipated  volume  of 
reports  to  be  receiveil  by  FinCEN  from 
all  federally  insured  depository 
institutions  and  the  depository 
institution  regulatory  agencies  would 
likely  preclude  any  timely  and  effective 
redistribution  of  the  reports.  FinCEN 
will  make  no  decisions  concerning  the 
investigation  or  prosecution  of  the 
crimes  reported.  Since  that  decision  is 
left  to  law  enforcement  authorities  in 
the  jurisdiction  where  the  alleged  crime 
was  committed,  it  is  believed  financial 
institutions  should  continue  to  send 
copies  of  the  reports  directly  to  those 
authorities. 

Following  is  a  section-by-section 
analysis  showing  the  modifications  to 
the  existing  regulation: 

Section  353.0— Purpose  and  Scope 

Only  minor  dianges  have  been  made 
in  this  section. 

Action  353.1— Reports  and  Records 

This  section  has  been  modified  to 
mora  clearly  identify  the  circumstances 
requiring  reports  and  by  adding  the 
requirement  that  the  bank's  board  of 
directors  be  notified  of  any  report  filed 
pursuant  to  this  section. 


Liel  of  Subjects  in  12  CFR  Pert  353 

Banks,  banking.  Crime,  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  in  the  preamble, 
title  12,  part  353,  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follows: 

PART  353— REPORTS  OF  APPARENT 
CRIMES  AFFECTING  INSURED 
NONMEMBER  BANKS 

Sec. 

353.0  Purpose  and  scope. 

353.1  Repiortf  and  reccnrdi. 

Authority:  12  U.S.C.  1818, 1819. 

f  353.0   Purpose  and  scope. 

The  purpose  of  this  part  is  to  rediice 
losses  to  insured  nonmember  banks 
resulting  from  criminal  violations  of  the 
United  States  Code  by  requiring  prompt 
and  systematic  reports  by  such  banks  of 
such  crimes  or  attempted  crimes.  This 
part  appUas  to  known,  attempted  or 
suspected  crimes  involving  or  affecting 
the  assets  or  affairs  of  insured 
nonmember  banks.  For  purposes  of  this 
part,  the  phrase  "known,  attempted  or 
suspected  crimes"  implies  that  there  is 
a  reasonable  basis  for  believing  that  a 
crime  has  occurred,  is  occurring,  or  may 
occur.  This  part  ensures  that  law 
enforcement  authorities  are  notified  by 
means  of  criminal  referral  reports  when 
unexplained  losses  or  known,  attempted 
or  suspected  criminal  acts  are 
discovered.  Based  on  these  reports,  the 
federal  government  will  take 
appropriate  measures  and  will  maintain 
an  interagency  data  base  that  is  derived 
from  these  reports. 


S  353.1 

(a)  Supplies  of  the  Interagency 
Criminal  Referral  Form  (the  Form)  may 
be  obtained  frt)m  the  FDIC  regional 
office  (Division  of  Supervision,  which 
will  provide,  if  needcKd,  the  addresses  of 
the  investigatory  and  prosecuting 
authorities  with  which  reports  required 
by  this  part  are  to  be  filed.  An  insured 
nonmember  bank  shall  file  a  criminal 
referral  report  using  the  Form,  in 
accordance  vtrith  the  instructions  for  the 
Form,  in  every  situation  where: 

(1)  The  insured  nonmembw  bank 
suspects  one  of  its  employees,  officers, 
directors,  agents,  or  other  institution- 
affiliated  parties  (as  defined  in  section 
3(u)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1813(u)))  of  having 
committed  or  aided  in  the  commission 
of  a  crime  involving  the  insured 
nonmember  bank; 

(2)  There  is  an  actual  or  potential  kns 
to  the  insured  nonmember  bank  (before 
reimbursement  or  recovery)  involving 
$1,000  or  more  wbera  the  insured 
nonmember  bank  has  a  substantial  basis 


for  identifying  a  possible  suspect  or 
group  of  suspects  and  the  suspect(s)  is 
not  an  employee,  officer,  director,  agent, 
or  institution-affiliated  party  of  the 
insured  nonmember  bank; 

(3)  There  is  an  actual  or  potential  loss 
to  the  insured  nonmember  bank  (before 
reimbursement  or  recovery)  involving 
$5,000  or  more  and  where  the  insured 
nonmember  bank  has  no  substantial 
basis  for  identifying  a  possible  suspect 
or  group  of  suspects;  or 

(4)  The  insured  nonmember  bank 
suspects  the  existence  of  a  monetary 
transaction  involving  the  use  of  the 
insured  nonmember  bank  as  a  conduit 
for  criminal  activity  (such  as  money 
laundering  or  structuring  transactions  to 
evade  the  Bank  Secrecy  Act  reporting 
requirements). 

(b)(1)  An  insured  nonmember  bank 
shall  file  the  report  required  by 
paragraph  (a)  of  this  section  no  later 
than  30  calendar  days  after  the  date  of 
the  detection  of  the  loss  or  the  known, 
attempted  or  suspected  criminal 
violation  or  activity.  If  no  suspect  has 
been  identified  within  30  calendar  days 
after  the  date  of  the  detection  of  the  Iobs 
or  the  known,  attempted  or  suspected 
criminal  violation  or  activity,  reporting 
may  be  delayed  an  additional  30 
calendar  days  or  imtil  a  suspect  has 
been  identified;  but  in  no  case  shall 
reporting  of  unidentified  suspects  be 
delayed  more  than  60  calendar  days 
after  the  date  of  the  detection  of  the  loss 
or  the  known,  attempted  or  suspected 
criminal  violation  or  activity. 

(2)  When  an  insured  nonmember  bank 
detects  a  pattern  of  crimes  conunitted  by 
an  identifiable  individual,  as  set  forth  in 
paragraph  (a)(2)  of  this  section,  the 
insured  nonmember  bank  shall  file  a 
report  no  later  than  30  calendar  days 
after  the  aggregate  amount  of  the  crimes 
exceeds  $1,000. 

(3)  In  situations  involving  violetioBs 
requiring  immediate  attention  or  where 
a  reportable  violation  is  ongoing,  the 
insured  nonmember  bank  ^11 
immediately  notify  by  telephcme,  or 
other  expeditious  means,  the 
appropriate  law  enforcement  agency 
and  the  appropriate  FDIC  regional  office 
(Division  of  Supervision)  in  addition  to 
filing  a  timely  report. 

(c)  Insured  ncmmember  banks  ere 
encouraged  to  file  copies  of  the  Form 
with  state  e/nd  local  autkoiities  where 
appropriate. 

(d)  An  insured  nonmember  benk  need 
not  file  the  Form: 

(1)  For  those  robberies,  burglaries  and 
larcenies  that  are  reported  to  law 
enforcement  authorities  and  for  which 
the  insured  nonmember  benk  maintains 
records  under  12  CFR  326.3(aK2Mi);  and 
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(2)  For  kMt  missing,  oountarfeit  or 
stolflo  securitiee  if  a  report  Is  filed 
pursuant  to  the  rapoiting  requiremants 
ofl7CFR240.17M. 

(e)  An  insured  nonmember  bank  shall 
maintain  copies  of  any  Farm  that  it  filed 
and  the  ori^nals  of  all  related 
documents. 

(f)  The  management  of  an  insured 
nonmember  bank  shall  promptly  notify 
its  board  of  directors  of  any  report  filed 
pursuant  to  this  section.  (TIm  term 
"board  of  directors"  includes  the 
managing  official  of  an  insured  state- 
licensed  branch  of  a  foreign  bank  for 
purposes  of  this  part.)  The  board  of 
directors  shall  make  a  note  of  such 
reports  in  the  minutes  of  the  board  of 
directors'  meetings. 

By  Order  of  the  Board  of  Dincton. 

Dated  at  Washington,  DC,  thii  4th  day  of 
X«(ay  1993. 

Fediaral  Deposit  Insurance  CorpOTation. 
Heyk  L.  RobiBMO. 
Executive  Secretary. 

IFR  Doc  93-11616  Filed  5-14-93;  8:45  am] 
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DEPARTIIBIT  OF  THE  INTERIOR 

Offic*  of  Surfaca  Mining  Reclamation 
and  Enforcamant 

30  CFR  Part  914 

Indiana  Ragulalory  Program 
Amandmant 

AOBICV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment 

SIMNMRY:  OSM  is  announcing  the 
approval,  ««rith  certain  exceptions,  of 
proposed  amendments  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  (Program 
Amendment  Number  92-7)  submitted 
consists  of  proposed  changes  to  the 
Indiana  Surface  Mining  Rules 
concerning  subsidence  Utility.  This 
amendmmit  is  intended  to  revise  the 
permitting  requirements  and  the 
porformanca  standards  for  subsidence 
control  appUcable  to  underground  coal 
mining  operations. 

EFFECTIVE  DATE:  May  17. 1893. 
FOR  FUmNCfl  WFOnHATIOII  CONTACTS 
Mr.  I^oger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamatioa  and 
Enforcemaot.  Mintoo<:apahait  Federal 


Building.  57S  North  Pennsylvania 
Street,  room  301.  Indianapolis.  IN 
46204,  Telephone  (317)  226-6166. 
SUPFIEMENTARV  MFODMATKM: 

I.  Background  on  the  Indiana  Program, 
n.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  tiie  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26. 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10.  914.15.  and 
914.16. 

U.  Submission  of  the  Amendment 

By  letter  dated  December  2. 1992 
(Administrative  Record  No.  IND-1175). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
310  Indiana  Administrative  Gxle  (lAC) 
12-3-«7.1. 12-5-130.1  and  12-5-131.1. 
The  amendment  consists  of  language 
necessary  to  implement  subsidence 
liabihty  conditions.  Specifically,  the 
rules  revise  the  permitting  requirements 
and  the  performance  standards  for 
subsidence  control  applicable  to 
undergroimd  coal  mining  operations. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  January  14, 
1993,  Federal  Register  (58  FR  4372). 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  •h«»  proposed  amendment. 
The  comment  period  closed  on  February 
16, 1993.  The  scheduled  public  hearing 
was  not  held  as  no  one  requested  an 
opportunity  to  provide  testimony. 

By  letter  dated  March  26, 1992 
(Administrative  Record  Number  IND- 
1057).  the  IDNR  submitted  to  OSM  a 
State  program  amendment  packa^ 
(Program  Amendment  Number  92-1) 
consisting  of  revisions  to  60  sections  of 
the  Indiana  rules.  In  the  92-1 
amendment  package  Indiana  submitted 
changes  to  310  lAC  12-5-133 
concerning  huffier  zones,  underground 
mining  subsidence  control.  Some  of  the 
proposed  changes  in  amendment  92-7 
at  310  lAC  12-5-130.1  duplicate  the 
proposed  changes  submitted  with 
amendment  92-1  at  310  lAC  12-S-133. 


Therefore.  OSM  txansiarTMl  tha 
proposed  changes  to  310  lAC  12-5-133 
from  amendment  92-1  to  amandmant 
92-7. 

m.  Diractor's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 

A.  Revisions  to  Indiana's  Pules  That  Are 
Substantively  Identical  to  the 
Corresponding  Federal  Regulations 


Stale  regule- 
lion 

Subiect 

Fedetai  coun- 
terpart 

310  lAC  12- 

Subsidence 

30CFH 

3-«7.1(a), 

Comrol 

784.20  (a) 

(b).  (cKI). 

Pirn. 

t>ru(f). 

(cK3)  tfw 

(CK6). 

310  lAC  12- 

Substdanca 

30  CFR 

5-130.1(a). 

Gonad 

817.121 

(b).  {c)(1). 

Ganaial 

(a),  (b). 

(d).  (a).  (0. 

Require- 

(cKi). (d). 

(h). 

ments. 

(a)and(g). 

Because  the  above  proposed 
provisions  are  identical  in  meaning  to 
the  corresponding  Federal  regulations, 
the  Director  finds  that  Indiana's 
proposed  rules  are  no  less  effective  than 
the  Federal  regulations. 

B.  Revisions  to  Indiana's  Rules  That  Are 
Not  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 

Revisions  not  discussed  below 
concern  nonsubstantive  wording 
changes,  or  revise  paragraph  notations 
to  reflect  organizational  changes 
resulting  from  this  amendment. 

1.  310  lAC  12-3-87.1    Subsidence 
Control  Plan 

a.  310  lAC  12-3-87.1(cH2).  This 
proposed  provision  provides  that  the 
subsidence  control  plan  must  contain  a 
map  of  underground  workings  which 
describe  the  location  and  extent  of  areas 
in  which  planned  subsidence  mining 
methods  will  be  used.  The  submittal 
must  also  include  all  areas  where  the 
measures  described  in  310  lAC  12-3- 
87.1(c)(4)  and  (5)  will  be  taken  to 
prevent  or  minimize  subsidence  and 
subsidence-related  damage  and,  where 
appropriate  under  Slate  law.  to  correct 
subsidence  related  material  damage. 

The  proposed  langiiage  is 
substantively  identical  to  the 
counterpart  Federal  regulations  at  30 
CFR  784.20(b)  except  where  Indiana 
defers  to  State  law  to  correct  subsidence 
related  material  damage.  On  October  24, 
1992,  SMCRA  was  amended  by  the 
Energy  Policy  Act  of  1992  by  the 
addition  of  new  section  720  coooeming 
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subsidence.  New  section  720  provides 
that  underground  coal  mining 
operations  shall  promptly  repair,  or 
compensate  for,  material  damage 
resulting  from  subsidence  caused  to  any 
occupied  residential  dwelling  and 
structures  related  thereto,  or 
noncommercial  building  due  to 
underground  coal  mining  operations. 
The  new  SMCRA  provision  does  not 
provide  for  deference  to  State  law 
regarding  the  repair  or  compensation  for 
material  damage  resulting  from 
subsidence  due  to  underground  coal 
mining  operations.  The  Director  Rnds 
the  proposed  language  is  less  effective 
than  the  counterpart  Federal  regulations 
at  30  CFR  784.20(b),  to  the  extent  that 
the  proposed  language  affords  a  lesser 
degree  of  protection  to  occupied 
residential  dwellings,  related  structures, 
and  noncommercial  buildings  than 
SMCRA  as  revised.  Additionally,  when 
the  Federal  regulations  are  amended  to 
conform  with  SMCRA  at  section  720, 
OSM  will  notify  Indiana  of  any  changes 
to  the  Indiana  program  which  may  be 
necessary  to  be  no  less  effective  than  the 
revised  Federal  regulations. 

b.  310  lAC  12-3-«7.1(c)(7).  The 
proposed  language  provides  that  the 
required  subsidence  control  plan  shall 
include  a  description  of  measures  to  be 
taken  under  310  lAC  12-5-130.1(c)  to 
mitigate  or  remedy  any  subsidence 
related  material  damage  to,  or 
diminution  in  value  or  reasonably 
foreseeable  use  of  the  land,  structures, 
or  facilities.  The  Director  flnds  this 
proposed  language  to  be  substantively 
identical  to  the  counterpart  Federal 
regulations  at  30  CFR  784.20(g)  except 
that  the  Federal  rule  has  a  State  law 
limitation  which  has  been  superseded 
in  part  by  section  720  of  SMCRA  (see 
discussion  at  Finding  2(b)  below). 
Nonetheless,  the  proposed  language  is 
in  accordance  with  section  720  of 
SMCRA.  The  proposed  language  at  310 
lAC  12-3-87.1(c)(7)  also  provides  that 
in  conjunction  with  the  requirement  at 
subsection  (c)(7),  the  operator  shall 
provide  a  description  of  measures  to  be 
taken  to  determine  the  degree  of 
material  damage  or  diminution  of  value 
or  foreseeable  use  of  the  surface.  This 
additional  language  has  no  direct 
Federal  counterpart.  However,  the 
Director  finds  the  proposed  language  to 
be  consistent  with  and  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
784.20(h)  which  provides  that  the 
regulatory  authority  may  require  other 
information  as  necessary  to  demonstrate 
that  the  operation  will  be  conducted  in 
accordance  with  the  performance 
standards  of  section  30  CFR  817.121 
concerning  subsidence  control. 


c.  310  lAC  12-3-«7.1(c)(8).  The 
proposed  language  at  subsection  (c)(8)  is 
substantively  identical  to  the 
counterpart  Federal  regulations  at  30 
CFR  784.20(h).  However,  the  Director 
notes  a  typographical  error  in  the 
refere!.:»  cited  in  the  proposed 
language:  "310  LAC  12-5-131.1"  should 
read  "310  LAC  12-5-130.1."  Indiana 
will  correct  this  error  when  the  final 
rule  is  promulgated.  The  Director  finds, 
and  with  the  understanding  that  the 
citation  in  the  rule  will  be  corrected  to 
read  310  lAC  12-5-130.1,  that  the 
proposed  rule  is  substantively  identical 
to  and  no  less  effective  than  (he  Federal 
regulations  at  30  CFR  784.20(h). 

2.  310  lAC  12-5-130.1    Subsidence 
Control;  General  Requirements 

a.  Indiana  provides  at  subsection 
130.1(c)(2)  that  the  permittee  shall,  to 
the  extent  required  under  Indiana  law, 
either  correct  material  damage  resulting 
from  subsidence  caused  to  any 
structures  or  facilities  by  repairing  the 
damage  or  compensating  the  owner  in 
the  full  amount  of  the  diminution  in 
value  resulting  from  the  subsidence. 
The  proposed  provision  is  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  817.121(c)(2).  However,  as 
discussed  above  at  Finding  1(a),  the 
Energy  Policy  Act  of  1992  amended 
SMCRA  by  adding  a  new  section  720 
which  provides  that  underground  coal 
mining  operations  shall  promptly 
repair,  or  compensate  for,  material 
damage  resulting  from  subsidence 
caused  to  any  occupied  residential 
dwelling  and  structures  related  thereto, 
or  noncommercial  buildings  due  to 
underground  coal  mining  operations. 
The  new  SMCRA  provision  supersedes 
in  part  30  CFR  817.121(c)(2)  to  the 
extent  that  it  does  not  provide  for 
deference  to  State  law  regarding  such 
repair  or  compensation.  Since  OSM  has 
not  yet  amended  30  CFR  817.121(c)(2), 
OSM  cannot  compare  the  Indiana 
regulation  with  the  Federal.  Thus.  OSM 
has  reviewed  the  proposed  regulation 
with  section  720  of  SMCRA.  The 
Director  finds  that  to  the  extent 
Indiana's  rule  at  section  2-5-1 30. 1(c)(2) 
references  requirements  under  State  law 
and  which  may  afford  a  lesser  degree  of 
protection  to  occupied  residential 
dwellings,  related  structures  and 
noncommercial  buildings  than  section 
702  of  SMCRA.  it  is  less  stringent  than 
SMCRA.  The  Director  is,  therefore,  not 
approving  Indiana's  proposed  rule  at 
section  12-5-130.1(c)(2)  to  the  extent 
that  it  affords  a  lesser  degree  of 
protection  to  occupied  residential 
dwellings,  related  structures,  and 
noncommercial  buildings  than  720  of 
SMCRA. 


b.  Indiana  provides  at  subsection         ' 
130.1(g)  that  the  director  of  IDNR  shall 
suspend  underground  mining  activities 
imder  urbanized  areas,  cities,  towns, 
and  communities,  and  adjacent  to 
industrial  or  commercial  buildings, 
pipelines,  major  impoundments,  or 
perennial  streams,  if  imminent  danger  is 
foimd  to  inhabitants  of  the  urlMmiaMl 
areas,  cities,  towns,  or  communities. 
The  proposed  language  is  substantively 
identical  to  the  coimterpart  Federal 
language  at  30  CFR  817.121(f)  except 
that  the  Federal  language  does  not 
specify  "pipelines"  as  does  the  Indiana 
language.  The  addition  of  the  word 
"pipelines"  is,  however,  consistent  with 
the  intent  of  SMCRA  and  the  Federal 
regulations  to  protect  the  stability  of  the 
land  if  imminent  danger  is  found  to 
inhabitants  of  urbanized  areas,  cities, 
towns,  or  communities.  The  Director 
finds,  therefore,  that  the  proposed 
language  is  in  accordance  with  and  no 
less  stringent  that  the  requirements  of 
SMCRA  at  section  516(c)  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  817.121(0. 

3.  310  lAC  12-5-131.1    Underground 
Mining:  Subsidence  Control;  Public 
Notice 

Indiana  proposes  to  add  public  notice 
requirements  which  are  substantively 
identical  to  the  counterpart  Federal 
requirements  at  30  CFR  817.122  with 
the  following  exceptions.  The  proposed 
language  provides  that  notification  of 
underground  mining  shall  also  be 
mailed  to  operators  of  a  pipeline.  In  its 
submittal  of  this  amendment.  Indiana 
stated  that  notification  of  pipeline 
operators  is  added  to  the  rules  in  the 
interest  of  added  safety.  The  Director 
finds  that  the  proposed  language  is  in 
accordance  with  SMCRA  section  516 
concerning  the  surface  effects  of 
underground  coal  mining  operations 
and  no  less  effective  than  30  CFR 
817.122  which  provides  for  public 
notice  to  owners  of  structures  above 
underground  workings. 

The  proposed  language  also  provides 
that  copies  of  the  notices  discussed 
above  shall  be  maintained  at  the  mine 
office,  or  other  location  approved  by  the 
director  of  IDNR,  and  shall  be  available 
for  inspection  by  the  director  of  IDNR. 
In  its  submittal  of  this  language,  Indiana 
stated  that  this  added  stipulation  of 
availability  is  consistent  with  other 
availability  requirements  of  the  Indiana 
program.  The  Director  finds  that  the 
proposed  language  is  in  accordance 
with  SMCRA  section  516  concemins  the 
surface  effects  of  underground  coal 
mining  operations,  and  not  inconsistent 
with  and  no  less  effective  than  the 
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Federal  regulations  at  30  CFR  817.122 
concerning  public  notice. 

4.  310  lAC  12-5-133    Underground 
Mining;  Subsidence  Control;  Buffer 
Zones 

The  proposed  amendments  to  310  lAC 
12-5-133  were  originally  submitted 
with  Indiana's  92-1  amendment 
package.  The  amendments  were 
subsequently  transferred  by  OSM  to  the 
Indiana  92-7  amendment  package  due 
to  an  apparent  duplication  between  the 
proposed  amendments  to  310  lAC  12-5- 
133  submitted  with  amendment  92-1 
and  the  proposed  amendments  to  310 
lAC  12-5-130.1  submitted  with 
amendment  92-7.  Indiana  has  indicated 
that  the  duplication  will  be  corrected  as 
the  final  rule  is  promulgated.  Therefore, 
the  Director  is  deferring  action  on  310 
lAC  12-5-133  until  after  Indiana  makes 
final  changes  during  its  promulgation 
process.  At  that  time,  OSM  will  review 
Indiana's  actions  to  determine  if  310 
lAC  12-5-133  is  no  less  effective  than 
the  Federal  regulations.  If  significant 
changes  to  310  lAC  12-5-133  have  been 
made,  OSM  will  reopen  the  public 
comment  period. 

IV.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  commented  that 
the  proposed  rules  would  require 
subsidence  evaluation  and  control  if  the 
affected  area  contains  "renewable 
resource  lands"  or  water  bodies  with  a 
volume  greater  than  20  acre-feet.  The 
FWS  stated  that  it  is  not  clear  whether 
these  rules  address  perennial  streams 
and  other  drainageways.  The  FWS 
recommended  that,  if  they  do  not 
address  perennial  streams  and  other 
drainageways,  they  should  be  revised  to 
do  so. 

The  Federal  regulations  at  30  CFR 
701.5  define  "renewable  resource 
lands"  as  aquifers  and  areas  for  the 
recharge  of  aquifers  and  other 
underground  waters,  areas  for 
agriculture  or  silvicultural  production  of 
food  and  fiber,  and  grazing  lands.  The 
Indiana  program  contains  a  counterpart 
definition  of  "renewable  resource 
lands"  which  is  substantively  identical 
to  and  no  less  effective  than  the  Federal 
definition. 

The  Federal  regulations  at  30  CFR 
B17.121(d)  provide  that  mining 
activities  shall  not  be  conducted 
beneath  or  adjacent  to  impoundments 
with  a  storage  capacity  of  20  acre-feet  or 


more,  or  bodies  of  water  with  a  volume 
of  20  acre-feet  or  more,  unless  the 
subsidence  control  plan  demonstrates 
that  subsidence  will  not  cause  material 
damage  to,  or  reduce  the  reasonably 
foreseeable  use  of  such  features  or 
facilities.  The  counterpart  Indiana  rule 
at  310  lAC  12-5-130.1(d)  is 
substantively  identical  to  and  no  less 
effective  than  the  Federal  regulations. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  January  14, 1993, 
Federal  Register  (58  FR  4372).  The 
comment  period  closed  on  February  16, 
1993.  No  one  requested  an  opportunity 
to  testify  at  the  scheduled  pubHc 
hearing  so  no  hearing  was  held. 

Midwestern  Gas  Transmission 
commented  in  support  of  the  addition  of 
the  word  "pipeline"  at  310  lAC  12-5- 
130.1(g).  As  discussed  in  Finding  2(b) 
above,  the  Director  has  found  the 
addition  of  the  word  "pipeline"  to  310 
LAC  12-5-1 30. 1(g)  to  be  in  accordance 
with  and  no  less  stringent  than  the 
protection  afforded  by  SMCRA  at 
section  516(c)  and  no  less  effective  than 
the  counterpart  Federal  regulations  at  30 
CFR  817.121(f). 

Midwestern  Gas  Transmission  also 
commented  in  support  of  the  addition  of 
the  phrase  "including  operators  of  a 
pipeline"  at  310  lAC  12-5-131.1.  As 
discussed  above  in  Finding  3,  the 
Director  has  found  the  requirement  to 
notify  operators  of  a  pipeline  of 
anticipated  underground  mining  to  be 
in  accordance  with  SMCRA  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  817.122. 

V.  Director's  Decision 

Based  on  the  findings  above,  and 
except  as  noted  below,  the  Director  is 
approving  Indiana's  program 
amendment  number  92-7  as  submitted 
by  Indiana  on  December  2, 1992.  As 
discussed  in  Finding  1(a)  above,  the 
Director  is  not  approving  310  lAC  12- 
3-87.1(c)(2)  to  the  extent  that  the  rule 
affords  a  lesser  degree  of  protection  to 
occupied  residential  dwellings,  related 
structures  and  noncommercial  buildings 
than  SMCRA  as  revised. 

As  discussed  in  Finding  2  above,  the 
Director  is  not  approving  310  lAC  12- 
5-1 30. 1(c)(2)  to  the  extent  that  the  rule 
affords  a  lesser  degree  of  protection  to 
occupied  residential  dwellings,  related 
structures  and  noncommercial  buildings 
than  SMCRA  at  section  720. 

As  discussed  in  Finding  4  above,  the 
Director  is  deferring  action  on  the 
amendments  to  310  lAC  12-5-133  until 
after  Indiana  makes  final  changes  to  the 


rule  during  Indiana's  promulgation 
process. 

The  Federal  regulations  at  30  CFR 
part  914  codifying  decisions  concerning 
the  Indiana  program  are  being  amended 
to  implement  this  decision.  Q)nsistency 
of  State  and  Federal  standards  is 
required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  his  oversight  of  the  Indiana 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  him.  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  reauire  the  enforcement  by 
Indiana  such  provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  Stale 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required.  However, 
by  letter  dated  January  13, 1993 
(Administrative  Record  Number  IND- 
1205),  EPA  responded  and  concurred 
without  comment. 

VI.  Procedural  Determinationa 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4.  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMb  regulatory  review  is  not  required. 

.Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
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section  2  of  ExBCutive  Oder  12778  uid 
has  detennined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
sinr.0  each  such  prograxn  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surfece  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C 
1253  and  1255)  and  30  CFR  730.11. 
732.13  and  732.I7(hKlO),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met 

National  Environmental  Poticy  Act 

No  environmental  impact  statement  is 
requited  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)I 
provides  that  agency  decisions  on 
proposed  State  regulatoiy  program 
provisions  do  not  constitute  ma}or 
Federal  actions  within  the  meaning  of 
section  102(2)tC)  of  the  National 
Environmental  Pohcy  Act.  42  U.S.C. 
4332(2XC). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
detennined  that  this  rule  will  not  have 
a  significant  economic  imp>act  on  a 
substantial  numbur  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterptart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  %vill  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulatione. 


Lkt  of  Sid»jeclf  in  M  CFR  Part  914 

Intergovernmental  relations,  SurfiKe 
mining,  Undergroimd  mining. 

Dated:  May  3. 1993. 
CariCdoM, 
Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  diapter  VII, 
subchapter  T  of  the  CoNde  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  S  914.15.  paragraph  (ss)  is  added 
to  read  as  follows: 

f914.1S    Approval  of  regulatory  program 
aiTMndments 

•         •         •         •        • 

(ss)  The  following  amendment 
(Program  Amendment  Number  92-7)  to 
the  Indiana  program  as  submitted  to 
OSM  on  December  2. 1992,  is  approved 
except  as  noted  below,  elective  May  17, 
1993:  310  lAC  12-3-87.1  concerning 
subsidence  control  plan,  except  to  the 
extent  that  subsection  87.1(c)(2)  affords 
a  lesser  degree  of  protection  to  occupied 
residential  dwellings,  related  structures 
and  noncommercial  buildings  than 
SMCRA  at  section  720;  310  lAC  12-5- 
130.1  concerning  general  requirements 
for  subsidence  control,  except  to  the 
extent  that  subsection  130.1(c)(2)  afibrds 
a  lesser  degree  of  protection  to  occupied 
residential  dwellings,  related  structures 
and  noncommercial  buildings  than 
SMCRA  at  section  720;  310  LAC  12-5- 
131.1  concerning  subsidence  control 
public  notice.  Action  on  310  lAC  12-5^ 
133  is  deferred. 

(FR  Doc  93-11589  Piled  5-14-93;  8:45  am) 

BMJJNOCOOE  «!•-«•-« 


30  CFR  Part  920 

Marytartd  Regulatory  Program;  Effluent 
Standarda 

agency:  ORice  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  a  proposed  amendment  to 
the  Maryland  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program)  approved  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  adepts, 
by  refareace,  appUc^le  State  lawrs  and 


regnktions.  the  Federal  Clean  Water 
Act,  as  amended,  and  the  U.S. 
Environmental  Protection  Agency's 
regulations,  40  CFR  part  434.  to  regulate 
discharges  of  water  from  areas  disturbed 
by  coal  mining.  The  amendment  revises 
the  Maryland  program  to  be  no  less 
eff^ective  than  the  corresponding  Federal 
regulations. 

EFFECTIVE  DATE:  May  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  Biggi,  Director.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Harrisbiug  Field  Office,  Harrisburg 
Transportation  Center,  4th  and  Market 
Streets,  suite  3C  Harrisburg,  PA  17101; 
Telephone:  (717)  782-4036. 

SUPPt-EMENTARY  MF0RMAT10N: 

I.  Background  on  the  Maryland  Program. 
IL  Submission  of  Amendment. 
nL  Director'!!  Findings. 

IV.  Summary  and  Disposition  of 
Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Maryland 
Program 

On  February  18, 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  the 
general  background  on  the  Maryland 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  cf  the 
conditions  of  approval  cf  the  Maryland 
program  can  be  found  in  the  February 
18. 1962  Federal  Rsgistflr  (47  FR  7214). 
Actions  taken  subsequent  to  the 
approval  of  the  Maryland  program  are 
identified  at  30  CFR  920.12.  30  CFR 
920.15.  and  30  CFR  920.18. 

n.  Submission  of  Amendments 

By  letter  dated  October  21. 1992.  the 
Maryland  Bureau  of  Mines  (Maryland) 
submitted  a  program  amendment  to 
OSM  (Administrative  Record  No.  MD- 
559.04).  The  proposed  amendment 
deletes  the  current  provisions  of  the 
Code  of  Maryland  Regulations  (0CXk4AR) 
at  section  08.13.09.24B(lH8)— Water 
Quality  Standards  and  Effluent 
Limitations.  Current  subsection  (9)  is 
renumbered  as  section  (2).  The 
amendm«it  replaces  portions  of  the 
deleted  language  and  is  dted  as  COMAR 
08.13.09.24B(1).  The  amendment  states 
as  follows;  'Thscharges  of  water  from 
areas  disturbed  by  surface  mining  shall 
be  made  in  compliance  with  applicable 
State  laws  and  regulations,  the  Federal 
Clean  Water  Act,  as  amended,  and  with 
effluent  limitations  for  coal  mining 
promulgated  by  the  U.S.  Enviroomental 
Protection  Agency  set  forth  in  40  CFR 
Part  434.** 
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OSM  announced  receipt  of  the 
proposed  amendment  in  the  December 
30, 1992.  Federal  Register  (57  FR 
62277)  and  in  the  same  notice  opened 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  comment  period 
closed  on  January  29, 1993. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendment 
submitted  on  October  21, 1992.  Any 
revisions  not  specifically  addressed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  rules.  Revisions  which  are 
not  discussed  below  revise  cross- 
references  and  paragraph  notations  to 
reflect  organizational  changes  resulting 
from  this  amendment. 

COMAR  0e.13.09.24B— Water  Quality 
Standards  and  Effluent  Limitations. 
Maryland  is  proposing  to  delete 
subsections  B  (IHB)  and  add  a  new 
subsection  B(l).  Subsections  B(l),  (B)(2), 
(B)(3),  and  (B)(4)  were  previously 
approved  by  OSM  on  August  9, 1991  (56 
FR  37879)  and  eppear  at  COMAR 
08.13.09.24F  (l){b).  (2)(b).  (2)(e),  and  5, 
respectively.  Subsections  B  (5H8) 
address  specific  effluent  hmitations  and 
are  replaced  by  new  subsection  B(l) 
which  incorporates  the  Environmental 
Protection  Agency  (EPA)  standards  in 
40  CFR  434  by  reference. 

Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations  at  30 
CFR  816.42,  the  Director  finds  that 
Maryland's  proposed  rule  is  no  less 
efiiective  thain  the  Federal  rule. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  conmient  period 
announced  in  the  December  30, 1992, 
Federal  Register  (57  FR  62277)  ended 
on  January  29, 1993.  No  public 
comments  were  received  and  a  public 
hearinf}  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pivsuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.1 7(h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Maryland  program.  The  Department 
of  the  Interior,  Bureau  of  Mines,  the 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  and  the 


Department  of  the  Army,  Corps  of 
Engineers,  concurred  without  comment. 
The  Department  of  Agriculture,  Soil 
Conservation  Service,  had  several 
comments  which  refer  to  sections  of 
Maryland's  program  approved  by  OSM 
on  August  9, 1991  (56  FR  37839)  with 
the  exception  of  COMAR 
08.13.09.246(8).  Subsection  B(8)  is 
being  replaced  by  this  amendment, 
which  incorporates  the  cross-reference 
to  40  CFR  part  434. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  theauthority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

The  Director  solicited  EPA's 
concurrence  with  the  proposed 
amendment  by  letter  dated  October  29, 
1992.  The  EPA  responded  by  letter 
dated  April  6, 1993  (Administrative 
Record  No.  MD-559.12)  and  concurred 
with  comment.  The  EPA  noted  that  it 
interprets  the  proposed  amendment, 
which  references  the  Federal  Clean 
Water  Act  (CWA),  to  include  section 
301  (p)  of  the  CWA.  Based  on  this 
interpretation,  EPA  concludes  that  the 
amendment  demonstrates  the  legal 
authority,  administrative  capability,  and 
the  technical  conformity  with 
controlling  National  Pollutant  Discharge 
Elimination  System  regulations 
necessary  to  maintain  water  quality 
standards  promulgated  under  the 
authority  of  the  CWA,  as  amended  (33 
U.S.C  1251  et  seq.). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendment  submitted  bv  Maryland  on 
October  21, 1992. 

The  Federal  regulations  at  30  CFR 
part  920  codifying  decisions  concerning 
the  Maryland  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  eH^ective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  states  to  bring  their  programs 
in  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 


the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C 
1253  and  1255)  and  30  CFR  730.11. 
732.15  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
detennination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
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which  an  ecoDomic  analyui  was 
prepared  and  certificaticm  made  that 
such  regulations  would  not  have  a 
signi  Scant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirementg  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptioxis  for  the  counterpart  Federal 
regulations. 

Lift  of  Subjects  ia  30  CFS  Part  920 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dtttod:  May  7, 1993. 
CariaOoM, 
Assistant  Dinctor,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
pr«amble,  titie  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  820— MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

AuHsorily:  30  U.S.C  1201  ei  seq. 

2.  In  §920.15,  a  new  paragraph  (u)  is 
add<5d  to  read  as  follows: 

S920.1S    Approval  of  amondmsnU  to  SUt* 
regulatery  progf  ams. 

(u)  The  following  amendment 
subnnitted  to  OSM  on  October  21. 1992. 
is  approved  effective  May  17.  1993.  The 
amendmeot  consists  cf  the  following 
modifications  to  the  Maryland  program: 

(1)  Revision  of  the  following 
regulation  of  the  Code  of  Maryland 
Administrative  Regulations: 

08.13.09.24B    Water  Quality  Stanrlards 
and  Effluent  Limitations 

IFR  Doc.  93-11587  Filed  5-14-93;  8:45  ami 
BtLLmacooe  4>i»-os-h 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  60 
PL3»-1-6424;  FRL-4654-9] 

Appendix  G — Provislona  for  an 
AJtarnativa  Method  of  Demonstrating 
Compliance  With  40  CFR  60.43  for  the 
Newton  Power  Station  of  Central 
lliinola  Public  Service  Company 

AGENCT:  Environmental  Protection 
Agency  (USEPA). 
ACmON:  Final  rule. 


SUMMARY:  At  the  request  of  Central 
Illinois  Public  Service  Company  (CIPS). 
USEPA  is  approving  a  technical 
amendment  to  40  GFR  part  60,  appendix 
G,  for  OPS  Newton  Power  Station.  OPS 
submitted  a  request  for  a  revision  of 
their  compliance  method,  because  the 
equipment  used  for  emissions 
monitoring,  as  specified  in  40  CFR  part 
60,  appendix  C,  has  been  superseded  by 
more  technically  advanced  equipment 
This  revision  allows  OPS  to  utilize  their 
advanced  equipment  to  reduce  the 
recordkeeping  costs  associated  with 
appendix  G. 

DATES:  This  action  will  be  effective  July 
16, 1993  unless  notice  is  received  by 
June  16. 1993  that  someone  wishes  to 
submit  adverse  or  critical  comments  or 
requests  a  public  hearing.  If  the  efliactive 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

Comments  on  this  requested  NSPS 
revision  must  be  received  by  June  16, 
1993  at  the  address  below.  A  public 
hearing,  if  requested,  will  be  held  in 
Chicago.  Illinois.  Requests  for  a  hearing 
should  be  submitted  to  J.  Elmer  Bortzer 
by  June  16. 1993  at  the  address  below. 
Interested  persons  may  call  Ms.  Hattie 
Geisler  at  (312)  886-3199  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location  of  any  hearing.  Any  hearing 
will  be  strictly  limited  to  the  subject 
matter  of  this  action,  the  scope  of  which 
is  discussed  below. 

ADDRESSES:  Written  comments  on  this  ^ 
proposed  action  should  be  addressed  to 
J.  Elmer  Bortzer,  Chief,  Regulclion 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago.  Illinois  60604. 
Comments  should  be  strictly  U  mi  ted  to 
the  subject  matter  of  this  action,  the 
scope  of  which  is  discussed  below. 

Docket:  Pursuant  to  section  307(d)(1) 
of  the  Act,  42  U.S.C  7607(d)(1).  this 
action  is  subject  to  the  procedural 
requirements  of  section  307(d). 
Therefore,  USEPA  has  established  a 
public  docket  for  this  action.  A-92-49, 
which  is  available  for  public  inspection 
and  copying  between  8  a.nL  and  4  p.m. 
Monday  tlirough  Friday,  at  the 
following  addresses.  We  recommend 
that  you  contact  Fayette  Bright  before 
visiting  the  Chicago  location  and 
Jaqueline  Brown  before  visiting  the 
Washington,  DC  location.  A  reasonable 
fee  may  be  charged  for  copying.  U.S. 
Environmental  Protection  Agency, 
Region  S,  Air  and  Radiation  Division, 
Regulation  Development  Branch  (AR- 
18J).  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  (312)  886-6069. 
U.S.  Envirorunental  Protection  Agency, 
Docket  No.  A-92-49,  Air  Docket  (LE- 
131).  Room  MISOO.  Waterside  Mall,  401 


M.  Street  SW.,  Washington.  DC  20460. 

(202)  260-7548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fayette  Bright,  Regulation  Development 
Branch,  Regulation  Development 
Section  (AR-I8J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Qucago,  Illinois  60604. 
(312)  886-6069. 

SUPPL£MENTARY  INFORMATION:  Section 
1 1 1  of  the  Act  requires  the  USEPA 
Administrator  to  establish  and  enforce 
certain  "standards  of  performance  for 
new  stationary  sources  (NSPS)."  Tbe«e 
NSPS  are  intended  to  reduce  emissions, 
consistent  with  consideration  of  costs 
and  other  impacts.  It  is  importfint  to 
note  that  the  USEPA  August  4. 1 J87.  (52 
FR  28946)  rulemaking  action  did  not 
result  in  a  NSPS  separate  from  subpart 
D.  but  rather  it  allowed  an  alternative 
method  of  determining  compliance  with 
subpart  D,  for  OPS  Newton  Units  1  and 
2.  This  alternative  method  of 
compliance  is  termed  a  compliance 
"bubble".*  The  SOj  emissions  from 
Units  1  and  2  are  "averaged  together"  as 
though  the  units  are  under  an  imaginary 
"bubble".*  The  Newton  Power  Station  is 
subject  to  conditions  designed  to  assure 
overall  emission  rates  less  then  those 
which  would  be  produced  by  facility- 
by-facility  compliance  with  subpart  D 
without  the  bubble.  OPS  has  estimated 
that  cost  savings  under  the  bubble  could 
total  an  estimated  $22  million  annually. 
The  actual  sanngs  will  depend  on 
relative  fuel  prices  and  other  factors, 
and  will  probably  be  lower  than  OPS 
originally  estimated,  although  still 
significant. 

The  NSPS  for  SO2  emissions  for  the 
Newton  units  is  an  emission  limit  of  520 
nanograms  per  JoOle  heat  input  (ng/J) 
(1.2  pounds  per  million  British  Thermal 
Units  (Ibs/MMBTU)).  40  CFR  60.43.  The 
bubble,  approved  by  the  USEPA 
rulemaking  of  August  4. 1987,  permitted 
the  alternative  combined  SO2  emission 
limit  of  470  ng/J  (1.1  per  Ibe/MMBTU) 
for  Newton  Units  1  and  2.  Approval  of 
tlie  compliance  bubble  was  based  on  a 
determination  by  the  Administrator  that 
the  bubble  would  result  in  SO3  emission 
rates  that  were  lower  than  the  rates  that 
would  be  achieved  from  the  Newton 
units  without  the  bubble;  that  the 


'  Appendix  G,  the  product  of  the  mlemaking, 
merely  amended  subpart  D  !o  allow  OPS  lo 
dvimonstrate  compliaiKe  with  the  exUtin^  NSPS  in 
a  dilfBrenl  manner.  Section  111  doet  not  requln 
USEPA  to  make  a  new  Beit  Demonstrated 
Technolog>'  (BDT)  for  the  Nevnoa  Uniu  baton 
approving  ihe  bubble.  For  further  diicuMioa  refer 
to  August  4. 1987,  S2  FR  28949.  'O.egality  lender 
Section  111*'. 

'  For  further  information  regirtiing  the  USEPA 
National  Administrator's  decision  to  propoaa  the 
bubble,  refer  lo  August  4.  1987. 52  FR  28947, 
"Determination  of  Bubble  Emissions". 
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bubble  would  result  in  reduced  cost  of 
compliance;  that  the  dual  slkaU  flue  gas 
desi^furizaUon  system  PAFGDS)  oo 
Unit  1  is  essentially  different  from  the 
technologies  selected  as  representative 
of  best  demonstrated  technology  (BDT); 
and  that  the  inclusion  of  continuous 
monitoring  provisions  would  ensure 
continuous  compliance  with  the  bubble 
emission  limit.  These  findings  were 
consistent  with  the  criteria  for  future 
NSPS  bubble  approvals,  as  described  in 
the  rulemaking  of  August  4, 1987,  (52 
FR  28947). 

The  important  elements  of  this 
compliance  bubble  are  the  combined 
SO2  emission  limit  of  1.1  Ibs/MMBTU, 
the  use  of  a  30-day  rolling  average  for 
computing  the  SO2  emission  rate,  and 
that  OPS  install  CEMs  on  each  unit  for 
the  purpose  of  determining  compliance 
on  a  continuous  basis.  In  addition,  the 
bubble  contains  more  prescriptive 
requirements  regarding  the  treatment  of 
emissions  during  the  periods  of  control 
equipment  malfunction. 

Submittal  of  September  23. 1992 

Part  60,  appendix  G — Provisions  for 
an  Alternative  Method  of  Demonstrating 
Compliance  v^th  40  CFR  60.43  for  the 
Newton  Power  Station  of  Central  Illinois 
PubUc  Service  Company  is  amended  as 
follows: 

{.  Designation  of  Affected  Facilities 
.1    The  affected  facilities  to  which 
this  alternative  compUance  method 
appUes  are  the  Units  1  and  2  coal-fired 
steam  g«ierating  units  located  at  the 
Central  Illinois  Public  Service 
Company's  (OPS)  Newton  Power 
Station  in  Jasper  County,  Illinois.  Each 
of  these  units  is  subject  to  the  Standards 
of  Performance  for  Fossil-Fuel-Fired 
Steam  Generators  for  Which 
Construction  Commenced  After  August 
17, 1971  {Subpart  D). 

2.  Definitions 

2.1    All  definitions  in  Subparts  D  and 
Da  of  Part  60  apply  to  this  provision 
except  that: 

"24-hour  period"  means  the  period  of 
time  between  12:00  midnight  and  the 
following  midnight. 

"Boiler  operating  day"  means  a  24- 
hour  period  during  wbiich  any  fossil  fuel 
is  combusted  in  either  the  Unit  1  or  Unit 
2  steam  generating  unit  and  during 
which  the  provisions  of  $  60.43(e)  are 
applicable. 

"CEMs"  means  continuous  emission 
monitoring  system.  "Coal  bunker" 
means  a  single  or  group  of  coal  trailers, 
hoppers,  silos  or  c^er  containers  that: 

(1)  are  physically  attached  to  the 
a^cted  bcility;  and  (2)  provide  coal  to 
the  coal  pulverizers. 


"DAFGDS"  means  the  dual  alkali  flue 
gas  desulfurization  system  for  the 
Newton  Unit  1  steam  ^nerating  unit. 

3.  Compliance  Provisions 

3.1  If  the  owner  or  operator  of  the 
affected  facihty  elects  to  comply  with 
the  470  ng/J  (1.1  Ibs/MKfflTU)  of 
combined  beat  input  emission  limit 
under  §  60.43(e),  he  shall  notify  the 
Regional  Administrator,  of  the  United 
States  Environmental  Protection  Agency 
(USEPA),  Region  5  and  the  Director,  of 
the  Illinois  Environmental  Protection 
Agency  (lEPA)  at  least  30  days  in 
advance  of  the  date  such  election  is  to 
take  effect,  stating  the  date  such 
operation  is  to  commence.  When  the 
owner  or  operator  elects  to  comply  with 
this  limit  after  one  or  more  periods  of 
reverting  to  the  520  ng/J  heat  input  (1.2 
Ibs/MMBTU)  limit  of  §  60.43(a)(2),  as 
provided  under  3.4,  he  shall  notify  the 
Regional  Administrator  of  the  USEPA, 
Region  5  and  the  Director  of  the  lEPA 

in  writing  at  least  ten  (10)  days  in 
advance  of  the  date  such  election  is  to 
take  effect. 

3.2  Compliance  with  the  sulfur 
dioxide  emission  limit  under  $  60.43(e) 
is  determined  on  a  continuous  basis  by 
performance  testing  using  CEMs.  Within 
60  days  after  the  initial  operation  of 
Units  1  and  2  subject  to  the  combined 
emission  limit  in  §  60.43(e),  the  owner 
or  operator  shall  conduct  an  initial 
performance  test,  as  required  by  $  60.8, 
to  determine  compliance  with  the 
combined  emission  Umit.  This  initial 
performance  test  is  to  be  scheduled  so 
that  the  thirtieth  boiler  operating  day  of 
the  30  successive  boiler  operating  days 
is  completed  within  60  days  after  initial 
operation  subject  to  the  470  ng/J  (1.1 
Ibs/MMBTU)  combined  emission  limit. 
Following  the  initial  performance  test,  a 
separate  performance  test  is  completed 
at  the  end  of  each  boiler  operating  day 
Unit  1  and  Unit  2  are  subject  to 

§  60.43(e).  and  a  new  30  day  average 
emission  rate  calculated. 

3.2.1    Following  the  initial 
performance  test,  a  new  30  day  average 
emission  rate  is  calculated  for  each 
boiler  operating  day  the  affected  facility 
is  subject  to  $  60.43(e).  If  the  owner  or 
operator  of  the  affected  facility  elects  to 
comply  with  $  60.43(e]  after  one  or  mora 
periods  of  reverting  to  the  520  ng/J  heat 
input  (1.2  Ibs/MMBTU)  Umit  under 
§  60.43(a)(2),  as  provided  under  3.4,  the 
30  day  average  emission  rate  under 
§  60.43(e)  is  calculated  using  emissions 
data  of  the  ciurent  boiler  operating  day 
and  data  for  the  previous  29  boiler 
operating  days  when  the  affected  facility 
was  subject  to  §  60.43(e).  Periods  of 
operation  of  the  affected  facility  under 
S  60.43(a)(2)  are  not  considered  boiler 
operating  days.  Emissions  data  collected 


during  operation  under  S  60.43(aK2)  are 
not  considered  relative  to  4.6  and 
emissions  data  are  not  included  in 
calculations  of  emissions  undw 
§  60.43(e). 

3.2.2    When  the  afSacted  facility  is 
opoated  imder  the  provisions  of 
S  60.43(e).  the  Unit  1  DAFGDS  bypass 
damper  must  be  fully  closed.  The 
DAFGDS  bypass  may  be  opened  (mly 
during  periods  of  DAFGDS  startup, 
shutdown,  malfunction  or  testing  as 
described  under  Sections  3.5.1,  3.5.2. 
3.5.3,  3.5.4,  and  4.8.2. 

3.3    CompUance  with  the  sulfur 
dioxide  emission  limit  set  forth  in 
§  60.43(e)  is  based  on  the  average 
combined  hourly  emission  rate  from 
Units  1  and  2  for  30  successive  boiler 
operating  days  determined  as  follows: 

E30  =  iy  EC(i) 

where: 

n=the  number  of  available  hourly 
combined  emission  rate  values  in 
the  30  successive  boiler  operating 
day  period  where  Unit  1  and  Unit 
2  are  subject  to  %  60.43(e). 

E30=average  emission  rate  for  30 
successive  boiler  operating  days 
where  Unit  1  and  Unit  2  are  subject 
to  §  60.43(e). 

ECzthe  hourly  combined  emission  rate 
from  Units  1  and  2,  in  ng/J  or  lbs/ 
MMBTU. 

3.3.1  The  average  hourly  combined 
emission  rate  for  Units  1  and  2  for  each 
hour  of  operation  of  either  Unit  lor  2. 
or  both,  is  determined  as  follows: 
EC=((E1)-».(E2)1/(H1+H2) 

where: 

EC=the  hourly  combined  SO2  emission 
rate,  Ibs/MMBTU.  from  Units  1  and 
2  when  Units  1  and  2  are  subject  to 
§  60.43(e). 

El=the  hourly  SO2  mass  emission,  Ib/hr, 
from  Unit  1  as  determined  from 
CEMs  data  using  the  calculation 
procedures  in  Section  4  of  this 
Appendix. 

E2=the  nourly  SO2  mass  emission,  Ib/hr, 
from  Unit  2  as  determined  from 
CEMs  data  using  the  calculation 
procedures  in  Section  4  of  this 
Appendix. 

Hl=the  hourly  heat  input,  MMBTU/HR 
to  Unit  1  as  determined  in  Section 
4  of  this  Appendix. 

H2=the  hourly  beat  input,  MMBTU/HR. 
to  Unit  2  as  determined  by  Section 
4  of  this  Appendix. 

3.3.2  If  data  for  any  of  the  four 
hourly  parametera  (El,  E2.  Hi  and  H2. 
under  3.3.1  are  unavailable  during  an 
hourly  period,  the  combined  emission 
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rate  (EC)  is  not  calculated  and  the 
period  is  counted  as  missing  data  under 
4.6.1,  except  as  provided  under  3.5  and 
4.4.2. 

3.4  After  the  date  of  initial  operation 
subject  to  the  combined  emission  limit. 
Units  1  and  2  shall  remain  subject  to  the 
combined  emission  limit  and  the  owner 
or  operator  shall  remain  subject  to  the 
requirements  of  this  Appendix  until  the 
initial  performance  test  as  required  by 
3.2  is  completed  and  the  owner  or 
operator  of  the  affected  facility  elects 
and  provides  notice  to  revert  on  a 
certain  date  to  the  520  ng/J  heat  input 
(1.2  Ibs/MMBTUl  limit  of  §  60.43(a)(2) 
applicable  separately  at  each  unit.  The 
Regional  Administrator  of  the  USEPA, 
Region  5  and  the  Director  of  the  lEPA 
shall  be  given  written  notification  from 
OPS  as  soon  as  possible  of  CIPS' 
decision  to  revert  to  the  520  ng/J  heat 
input  (1.2  Ibs/MMBTU)  limit  of 

S  60.43(a)(2)  separately  at  each  unit,  but 
no  later  than  10  days  in  advance  of  the 
date  such  election  is  to  take  effect. 

3.5  Emission  monitoring  data  for 
Unit  1  may  be  excluded  bom 
calculations  of  the  30  day  rolling 
average  only  during  the  following  times: 

3.5.1  Periods  of  DAFGDS  startup. 

3.5.2  Periods  of  DAFGDS  shutdown. 

3.5.3  Period  of  DAFGDS 
malfunction  during  system  emergencies 
as  defined  in  §  60.41(a). 

3.5.4  The  first  250  hours  per 
calendar  year  of  DAFGDS  malfunctions 
of  Unit  1  DAFGDS  provided  that  efforts 
are  made  to  minimize  emissions  from 
Unit  1  in  accordance  with  §  60.11(d), 
arid  if,  after  16  hours  but  not  more  than 
24  hours  of  DAFGDS  malfunction,  the 
owner  or  operator  of  the  affected  facility 
begins  (following  the  customary  loading 
procedures)  loading  into  the  Unit  1  coal 
bunker,  coal  with  a  potential  SO3 
emission  rate  equal  to  or  less  than  the 
emission  rate  of  Unit  2  recorded  at  the 
beginning  of  the  DAFGDS  malfunction. 
Malfunction  periods  under  3.5.3  are  not 
counted  toward  the  250  hour/yr  limit 
under  this  section. 

3.5.4.1  The  malfunction  exemption 
in  3.5.4  is  limited  to  the  first  250  hours 
per  calendar  year  of  DAFGDS 
malfunction. 

3.5.4.2  For  malfunctions  of  the 
DAFGDS  after  the  250  hours  per 
calendar  year  Umit  (cumulative),  other 
than  those  defined  in  3.5.3,  the  owner 
or  operator  of  the  affected  facility  shall 
combust  lower  sulfur  coal  or  use  any 
other  method  to  comply  with  the  470 
ng/J  (1.1  Ibs/MMBTU)  combined 
emission  limit. 

3.5.4.3  During  the  first  250  hours  of 
DAFGDS  malfunction  per  year  or  during 
periods  of  DAFGDS  startup,  or  DAFGDS 
shutdown,  CEMs  emissions  data  frt>m 


Unit  2  shall  continue  to  be  included  in 
the  daily  calculation  of  the  combined  30 
day  rolling  average  emission  rate;  that 
is,  the  load  on  Unit  1  is  assumed  to  be 
zero  (HI  and  El=0:  EC=E2/H2). 

3.6    The  provision  for  excluding 
CEMs  data  from  Unit  1  during  the  first 
250  hours  of  DAFGDS  malfunctions 
ttom  combined  hourly  emissions 
calculations  supersedes  the  provisions 
of  §60. 11(d).  However,  the  general 
purpose  contained  in  §  60.11(d)  (i.e., 
following  good  control  practices  to 
minimize  air  pollution  emission  even 
during  malfunctions)  has  not  been 
superseded. 

4.  Continuous  Emission  Monitoring 

4.1  The  CEMs  required  under 
Section  3.2  are  operated  and  data  are 
recorded  for  all  periods  of  operation  of 
the  affected  facility  including  periods  of 
the  DAFGDS  startup,  shutdown  and 
malfunction  except  for  CEMs 
breakdowns,  repairs,  calibration  checks, 
and  zero  and  span  adjustment.  All 
provisions  of  Section  60.45  apply  except 
as  follows: 

4.2  The  owner  or  operator  shall 
install,  calibrate,  maintain,  and  operate 
CEMs  and  monitoring  devices  for 
measuring  the  following: 

4.2.1  For  Unit  1: 

4.2.1.1  Sulfur  dioxide,  oxygen  or 
carbon  dioxide,  and  volumetric  flow 
rate  for  the  Unit  1  DAFGDS  stack. 

4.2.1.2  Sulfur  dioxide,  oxygen  or 
carbon  dioxide,  and  volumetric  flow 
rate  for  the  Unit  1  DAFGDS  bypass 
stack. 

4.2.1.3  Moisture  content  of  the  flue 
gas  must  be  determined  continuously 
for  the  Unit  1  DAFGDS  stack  and  the 
Unit  1  DAFGDS  bypass  stack,  if  the 
sulfur  dioxide  concentration  in  each 
stack  is  measured  on  a  dry  basis. 

4.2.2  For  Unit  2.  sulfur  dioxide, 
oxygen  or  carbon  dioxide,  and 
volumetric  flow  rate. 

4.2.2.1    Moisture  content  of  the  flue 
gas  must  be  determined  continuously 
for  the  Unit  2  stack,  if  the  sulfur  dioxide 
concentration  in  the  stack  is  measured 
on  a  dry  basis. 

4.2.3  For  UniU  1  and  2.  the  hourly 
heat  input,  the  hourly  steam  production 
rate,  and  the  hourly  gross  electrical 
power  output  from  each  unit. 

4.3  For  the  Unit  1  bypass  stack  and 
the  Unit  2  stack,  the  span  value  of  the 
sulfur  dioxide  analyzer  shall  be 
equivalent  to  200  percent  of  the 
maximum  estimated  hourly  potential 
Sulfur  dioxide  emissions  of  the  fuel 
fired  in  parts  per  million  sulfur  dioxide. 
For  the  Unit  1  DAFGDS  stack,  the  span 
value  of  the  sulfur  dioxide  analyzer 
shall  be  equivalent  to  100  percent  of  the 
maximum  estimated  hourly  potential 
emissions  of  the  fuel  fired  in  parts  per 


million  sulfur  dioxide.  The  span  value 
for  volumetric  flow  monitors  shall  be 
equivalent  to  125  percent  of  the 
maximum  estimated  hourly  flow  in 
standard  cubic  meters/minute  (standard 
cubic  feet  per  minute).  The  span  value 
of  the  continuous  moisture  monitors,  if 
required  by  4.2.1.3  and  4.2.2.1,  shall  be 
equivalent  to  100  percent  by  volume. 
The  span  value  of  the  oxygen  or  carbon 
dioxide  analyzers  shall  be  equivalent  to 
25  percent  by  volume. 

4.4  The  monitoring  devices  required 
in  4.2  shall  be  installed,  calibrated,  and 
maintained  as  follows: 

4.4.1  Each  volumetric  flow  rate 
monitoring  device  specified  in  4.2  shall 
be  installed  at  approximately  the  same 
location  as  the  sulfur  dioxide  emission 
monitoring  sample  location. 

4.4.2  Hourly  steam  production  rate 
and  hourly  electrical  power  output 
monitoring  devices  for  Unit  1  and  Unit 
2  shall  be  calibrated  and  maintained 
according  to  manufacturer's 
specifications.  The  data  frt)m  either  of 
these  devices  may  be  used  in  the 
calculation  of  the  combined  emission 
rate  in  Section  3.3.1,  only  when  the 
hourly  heat  input  for  Unit  1  (Hi)  or  tha 
hourly  heat  input  for  Unit  2  (H2)  cannot 
be  determined  bom  CEM  data,  and  the 
hourly  heat  input  to  steam  production 
or  hourly  heat  input  to  electrical  power 
output  efficiency  over  a  given  segment 
of  each  boiler  or  generator  operating 
range,  respectively,  varies  by  less  than 

5  percent  within  the  specified  operating 
range,  or  the  efficiencies  of  the  boiler/ 
generator  units  differ  by  less  than  5 
percent.  The  hourly  heat  input  for  Unit 

1  (Hi)  or  the  hoxirly  heat  input  for  Unit 

2  (H2)  in  Section  3.3.1  may  also  be 
calculated  based  on  the  fuel  firing  rates 
and  fuel  analysis. 

4.5  The  hourly  mass  emissions  from 
Unit  1  (El)  and  Unit  2  (E2)  and  the 
hourly  heat  inputs  from  Unit  1  (HI)  and 
Unit  2  (H2)  used  to  determine  the 
hourly  combined  emission  rate  for  Units 
1  and  2  (EC)  in  Section  3.3.1  are 
calculated  using  CEM  data  for  each 
respective  stack  as  follows: 

4.5.1    The  hourly  SO2  mass  emission 
from  each  respective  stack  is 
determined  as  follows: 

E=(C)(F)(D)(K) 

Where: 

E=S02  mass  emission  bom  the 

respective  stack  in  lb  per  hour. 
C=S02  concentration  bom  the 

respective  stack  ppm. 
F=flue  gas  flow  rate  from  the  respective 

stack  in  scfm. 
D=density  of  SO2  in  lb  per  standard 

cubic  feet. 
K=time  conversion,  60  niin8./hr. 
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4.5.2  The  hoiirly  heat  input  firom 
each  respective  stack  is  detennined  as 
follows: 

H=((F)(C)(K)]/(FJ 

where: 

H=heat  input  from  the  respective  stack 

in  MMBTU  per  hour 
CsC02  or  Oi  concentration  from  the 

respective  stack  as  a  decimal 
Psflue  gas  flow  rate  from  the  respective 

stack  in  scfrn 
K=time  conversion,  60  mins./hr. 
Fc=fuel  constant  for  the  appropriate 

diluent  in  scf/MMBTU  as  per 

§  60.45(f)  (4)  and  (5) 

4.5.3  The  hourly  SO2  mass  emission 
for  Unit  1  in  pounds  per  hour  (El)  is 
calculated  as  follows,  when  leakage  or 
diversion  of  any  DAFGDS  inlet  gas  to 
the  bypass  stack  occurs: 
El=(EF)+(EB) 

Where: 

EF=Hourly  SO2  mass  emission 

measured  in  DAFGDS  stack,  Ib/hr, 
using  the  calculation  in  Section 
4.5.1. 
EBsHourly  SO2  mass  emission 

measured  in  bypass  stack,  Ib/hr, 
using  the  calculation  in  Section 
4.5.1. 
^er  than  during  conditions  imder 
3.5.1,  3.5.2,  3.5.3,  3.5.4,  or  4.8.2,  the 
DAFGDS  bypass  damper  must  be 
fully  closed  and  any  leakage  will  be 
indicated  by  the  bypass  stack 
volumetric  flow  and  SOj 
measurements,  and  when  no 
leakage  through  the  bypass  damper 
is  indicated: 
El=EF 

!    4.5.4    The  hourly  heat  input  for  Unit 
1  in  MMBTU  per  hour  (Hi)  is  calculated 
as  follows,  when  leakage  or  diversion  of 
any  DAFGDS  inlet  gas  to  the  bypass 
stack  occurs: 
Hl=(HF)+{HB) 
where: 

HF=Hourly  heat  input  as  determined 
from  the  DAFGDS  stack  CEMs,  in 
MMBTU  per  hour,  using  the 
calculation  in  Section  4.5.2. 
iB=Hourly  heat  input  as  determined 
frt>m  the  DAFGDS  bypass  stack 
CEMs,  in  MMBTU  per  hour,  using 
the  calculation  in  Section  4.5.2 
4.6    For  the  CEMs  required  for  Unit 
1  and  Unit  2,  the  owner  or  operator  of 
the  affected  facility  shall  maintain  and 
operate  the  CEMs  and  obtain  combined 
emission  data  values  (EC)  for  at  least  75 
percent  of  the  boiler  operating  hours  per 
day  for  at  least  26  out  of  each  30 
successive  boiler  operating  days. 

4.6.1    When  hourly  S02  emission 
data  are  not  obtained  by  the  CEMs 
because  of  CEMs  breakdowns,  repairs. 


calibration  checks  and  zero  and  span 
adjustment,  hourly  emission  data 
required  by  4.6  are  obtained  by  using 
Methods  6  or  6C  and  3  or  3A,  6A,  or  8 
and  3,  or  by  other  alternative  methods 
approved  by  the  Regional  Administrator 
of  the  USEPA,  Region  5  and  the 
Director,  of  the  lEPA.  Failure  to  obtain 
the  minimum  data  requirements  of  4.6 
by  CEMs,  or  by  CEMs  supplemented 
with  alternative  methods  of  this  section, 
is  a  violation  of  performance  testing 
requirements. 

4.6.2    Independent  of  complying 
with  the  minimum  data  requirements  of 
4.6,  all  valid  emissions  data  collected 
are  used  to  calculate  combined  hourly 
emission  rates  (EC)  and  30-day  rolling 
average  emission  rates  (E30)  are 
calculated  and  used  to  judge 
compliance  with  §  60.43(e). 

4.7  For  each  continuous  emission 
monitoring  system,  a  quality  control 
plan  shall  be  prepared  by  CIPS  and 
submitted  to  the  Regional  Administrator 
of  the  USEPA,  Region  5  and  the 
Director,  of  the  lEPA.  The  plan  is  to  be 
submitted  to  the  Regional  Administrator 
of  the  USEPA,  Region  5  and  the 
Director,  of  the  lEPA  45  days  before 
initiation  of  the  initial  performance  test. 
At  a  minimum,  the  plan  shall  contain 
the  following  quahty  control  elements: 

4.7.1  Calibration  of  continuous 
emission  monitoring  systems  (CEMS) 
and  volumetric  flow  measurement 
devices. 

4.7.2  Cahbration  drift  determination 
and  adjustment  of  CEMs  and  volumetric 
flow  measurement  devices. 

4.7.3  Periodic  CEMs,  volumetric 
flow  measurement  devices  and  relative 
accuracy  determinations. 

4.7.4  Preventive  maintenance  of 
CEMs  and  volumetric  flow 
measurement  devices  (including  spare 
parts  inventory). 

4.7.5  Data  recording  and  reporting. 

4.7.6  Program  of  corrective  action 
for  malfunctioning  CEMs  and 
volumetric  flow  measurement  devices. 

4.7.7  Criteria  for  determining  when 
the  CEMs  and  volumetric  flow 
measurement  devices  are  not  producing 
valid  data. 

4.7.8  Calibration  and  periodic 
checks  of  monitoring  devices  identified 
in  4.4.2. 

4.8  For  the  purpose  of  conducting 
the  continuous  emission  monitoring 
system  performance  specification  tests 
as  required  by  §  60.13  and  Appendix  B, 
the  following  conditions  apply: 

4.8.1    The  calibration  drift 
specification  of  Performance 
Specification  2,  Appendix  B  shall  be 
determined  separately  for  each  of  the 
Unit  1  SO2  CEMs  and  the  Unit  2  SO2 
CEMs.  The  calibration  drift  specification 


of  Performance  Specification  3. 
Appendix  B  shall  be  determined 
separately  for  each  of  the  Unit  1  diluent 
CEMs  and  Unit  2  diluent  CEMs. 

4.8.2    The  relative  accuracy  of  the 
combined  SO2  emission  rate  rar  Unit  1 
and  Unit  2,  as  calculated  from  CEMs 
and  volumetric  flow  data  using  the 
procedures  in  3.3.1,  4.5.1,  4.5.2  and 
4.5.3  shall  be  no  greater  than  20  percent 
of  the  mean  value  of  the  combined 
emission  rate,  as  determined  from 
testing  conducted  simultaneously  on  the 
DAFGDS  stack,  the  DAFGDS  bypass 
stack  and  the  Unit  2  stack  using 
reference  methods  2,  3,  or  3 A  and  6  or 
6C,  or  shall  be  no  greater  than  10 
percent  of  the  emission  limit  in 
§  60.43(e),  whichever  criteria  is  less 
stringent.  The  relative  acciu-acy  shall  be 
computed  from  at  least  nine 
comparisons  of  the  combined  emission 
rate  values  using  the  procedures  in 
Section  7  and  the  equations  in  Section 
8,  Performance  Specification  2, 
Appendix  B.  Throughout,  but  only 
during,  the  relative  accuracy  test  period 
the  DAFGDS  bypass  damper  shall  be 
partially  opened  such  that  there  is  a 
detectable  flow. 

4.9    The  total  monitoring  system 
required  by  4.2  shall  be  subject  only  to 
an  annual  relative  accuracy  test  audit 
(RATA)  in  accordance  with  the  quality 
assurance  requirements  of  Section  5.1.1 
of  40  CFR  part  60,  appendix  F.  Each  SO2 
and  diluent  CEMs  shall  be  subject  to 
cylinder  gas  audits  (CGA)  in  accordance 
with  the  quality  assurance  requirements 
of  Section  5.1.2  of  Appendix  F  with  the 
exception  that  any  SO2  or  diluent  CEMs 
without  any  type  of  probe  or  sample 
line  shall  be  exempt  from  the  CGA 
requirements. 

5.  Recordkeeping  Requirements 

5.1  The  plant  owner  or  operator 
shall  keep  a  record  of  each  hourly 
emission  rate,  each  hourly  SO2  CEMs 
value  and  hourly  flow  rate  value,  and 
each  hourly  Btu  heat  input  rate,  hourly 
steam  rate,  or  hourly  electrical  power 
output,  and  a  record  of  each  hourly 
weighted  average  emission  rate.  These 
records  shall  be  kept  for  all  periods  of 
operation  of  Unit  1  or  2  under 
provisions  of  §  60.43(e),  including 
operations  of  Unit  1  (El)  during  periods 
of  DAFGDS  startup,  shutdown,  and 
malfunction  when  Hi  and  El  are 
assumed  to  be  zero  (0)  (see  4.5). 

5.2  The  plant  owner  or  operator 
shall  keep  a  record  of  each  hourly  gas 
flow  rate  through  the  DAFGDS  stack, 
each  hourly  stack  gas  flow  rate  through 
the  bypass  stack  during  any  periods  that 
the  DAFGDS  bypass  damper  is  opened 
or  flow  is  indicated,  and  reason  for 
bypass  ofwration. 

6.  Reporting  Requirements 
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6.1  The  owner  or  operator  of  any 
affected  fecility  shall  submit  the  written 
reports  required  under  6.2  of  this 
section  and  Subpart  A  to  the  Regional 
Administrator  of  the  USEPA.  Region  5 
and  the  Director,  of  the  EPA  for  every 
calendar  quarter.  All  quarterly  reports 
shall  be  submitted  by  the  30th  day 
following  the  end  of  each  calendar 
quarter. 

6.2  For  sulfur  dioxide,  the  following 
data  are  submitted  to  the  Regional 
Administrator  of  the  USEPA.  Region  5 
and  the  Director,  of  the  lEI'A  for  each 
24-hour  period: 

6.2.1  Calendar  date 

6.2.2  The  combined  average  sulfur 
dioxide  emission  rale  (ng/}  or  lbs/ 
MMBTU)  for  the  past  30  successive 
boiler  operating  days  (ending  with  the 
last  3G-day  period  in  the  quarter);  and. 
for  any  noncompliance  periods,  reasons 
for  noncompliance  with  the  emission 
standards  and  description  of  corrective 
action  taken. 

6.2.3  IdentiHcation  of  the  boiler 
operating  days  for  which  valid  sulfur 
dioxide  emissions  data  required  by  4.6 
have  not  been  obtained  for  75  percent  of 
the  boiler  operating  hours;  reasons  for 
not  obtaining  sufficient  data;  and 
description  of  corrective  actions  taken 
to  prevent  recurrence. 

6.2.4  Identi  fication  of  the  time 
periods  (hours)  when  Unit  1  or  Unit  2 
were  operated  but  combined  hourly 
emission  rates  (EC)  were  not  calculated 
because  of  the  unavailability  of 
parameters  El.  E2.  Hi.  or  H2  as 
described  in  3.2. 

6.2.5  Identification  of  the  time 
periods  (hours)  when  Unit  1  and  Unit  2 
were  operated  and  where  the  combined 
hourly  emis&ion  rate  (EC)  equalled  Unit 
2  (E2/H2)  emissions  because  of  the  Unit 
1  malfunction  provisions  under  3.5.3. 
and  3.5.4. 

6.2.6  Identification  of  the  time 
f>eriods  (hours)  when  emissions  from 
the  Unit  1  DAFGDS  have  been  excluded 
from  the  calculation  of  average  sulfur 
dioxide  emission  rates  because  of  Unit 

1  DAFGDS  startup,  shutdown, 
malfunctioa.  or  other  reasons;  and 
justification  for  excluding  data  for 
reasons  other  than  startup  or  shutdown. 
Reporting  of  hourly  emission  rate  of 
Unit  1  (E1/H2)  during  each  hour  of  the 
DAFGDS  startup,  malfunction  under 
3.5.1.  3.5.2.  3.5.3.  and  3.5.4  (see  4.5). 

6.2.7  Identification  of  the  number  of 
days  in  the  calendar  quarter  that  the 
a^cted  facility  was  operated  (any  fuel 
fired). 

6.Z.8    Identify  any  periods  where 
.Unit  1  DAFGOS  malfunctions  occurred 
and  the  cumulative  hours  of  Unit  1 
DAFGDS  malfunction  for  the  quarter. 


6.2.0    Identify  any  periods  of  time 
that  any  exhaust  gases  were  discharged 
to  the  DAFGDS  bypass  stack  and  the 
hourly  gas  flow  rate  through  the 
DAFGDS  stack  and  through  the 
DAFGDS  bypass  stack  diuing  such 
periods  and  reason  for  bypass  operation. 

Summary  of  Final  Rulemaking  Action 

As  previously  stated  CIPS  request  for 
alternative  monitoring  procedures  is 
necessary  because  of  equipment 
advances.  The  equipment  used  for 
en~.issions  monitoring  as  speciHed  in  40 
CFR  part  6G,  appendix  G  has  been 
superseded  by  more  technically 
advanced  equipment.  Two-thirds  of  the 
equipment  which  is  referenced  in  CIPS 
revisions  is  currently  in  service  on 
Newton  Unit  1  and  has  satisfactorily 
met  performance  criteria  stated  in  40 
CFR  part  60.  appendix  B  Performance 
Specifications  2,  3  and  6  for  sulfur 
dioxide,  carbon  dioxide,  and  CEMs  rates 
for  stationary  soiurces.  Performance 
Specification  testing  was  completed  July 
and  August,  1989,  and  the  Newton  Unit 
CEMs  for  sulfur  dioxide  rate 
determination  was  certified  by  lEPA 
October,  1989.  The  CEMs  which  is 
installed  on  Newton  Unit  1  accurately 
determines  the  combined  sulfur  dioxide 
emission  rate  for  Unit  1  from  two 
separate  stacks. 

USEPA  is  approving  OPS  alternative 
compliance  method  because  OPS 
equipment  includes  CEMs  state-of-the- 
art  ultrasonic  flow  measuring 
equipment  which  has  demonstrated  the 
ability  to  obtain  continuous  emission 
data  over  90  percent  of  the  time  and 
CIPS  fully  expects  to  install  the 
necessary  CEMs  on  Unit  n  as  well  as 
implementing  the  compliance 
provisions  outlined  in  today's  action. 
Procurement  of  the  equipment 
necessary  for  implementation  will  take 
place  upon  promulgation  of  today's 
action.  CIPS  plans  to  use  a  computer 
based  system  for  continuous 
computation  of  the  emission  rates  fit>n) 
each  unit  and  the  combined  emission 
rates  from  both  imits.  Continuous 
compliance  will  be  determined 
according  to  the  continuous  monitoring 
requirements  in  §60.45  and 
requirements  discussed  further  in  the 
Continuous  Emission  Monitoring 
section  and  in  the  Recordkeeping  and 
Reporting  Requirements  section  in 
today's  action. 

USEPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
conuneots.  This  action  will  become 
effective  on  July  16,  1993.  However,  if 
we  receive  notice  by  June  16,  1993,  that 
someone  wishes  to  submit  critical 


comments,  then  USEPA  will  pubHsh:  (1) 
A  notice  that  withdraws  the  action,  and 
(2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  July  16, 1993. 

This  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  USEPA  in  the 
development  of  this  action.  TTie  docket 
is  a  dynamic  file,  since  material  is 
added  throughout  the  development  of 
this  amendment.  The  docketing  system 
is  intended  to  allow  members  of  the 
public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  development  process.  Along  with 
the  statements  of  basis  and  purpose  of 
the  proposed  and  promulgated 
amendment  and  USEPA  responses  to 
significant  comments,  the  contents  of 
the  docket  will  serve  as  the  record  in 
case  of  judicial  review.  (Section 
307(d)(7)(A)  of  the  Act). 

Section  317  of  the  Act  requires  the 
Administrator  to  prepare  an  economic 
impact  assessment  for  any  revision  of  a 
new  source  standard  of  performance 
which  he  determines  to  be  substantial. 
Because  the  Administrator  has 
determined  that  this  revision  is  not 
"substantial."  preparation  of  an 
economic  impact  assessment  is  not 
remiired. 

The  Paperwork  Reduction  Act  of  1980 
requires  that  the  Office  of  Management 
and  Budget  (OMB)  approve  reporting 
and  recordkeeping  requirements  that 
qualify  as  an  "information  collection 
request"  The  reporting  and 
recordkeeping  requirements  associated 
with  this  alternative  compliance  method 
for  CIPS  do  not  qualify  as  an  ICR  since 
they  will  affect  fewer  than  10  firms. 
However,  this  rulemaking  must  be 
reviewed  by  OMB  because  it  is  a 
promulgation. 

Under  Executive  Order  12291.  USEPA 
is  required  to  judge  whether  a  regulation 
is  a  "major  rule"  and  therefore  subject 
to  the  requirements  of  a  regulatory 
impact  analysis  (RIA).  The  USEPA  has 
determined  that  the  OPS  bubble 
regulation  would  result  in  none  of  the 
adverse  economic  effects  set  forth  in 
Section  1  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major 
rule."  The  USEPA  has.  therefore, 
concluded  that  this  regulation  is  not  a 
"major  rule"  under  Executive  Oder 
12291. 

The  Regulatory  Flexibility  Act  of  1980 
requires  the  identification  of  potentially 
adverse  impacts  of  Federal  regulations 
upon  small  entities.  The  Act  specifically 
requires  the  completion  of  a  Regulatory 
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Flexibility  Analysis  for  those 
regulations  that  would  result  in  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b).  I 
hereby  certify  that  this  amendment  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Because  the  CIPS  amendment  imposes 
no  adverse  economic  impacts,  a 
Regulatory  Flexibility  Analysis  has  not 
been  conducted. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
Appropriate  circuit  by  July  16, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
(hall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Mat  of  Subject  in  40  CFR  Part  60 

Air  pollution  control,  Fossil- fuel- fired 
Steam  generating  units. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

I  Dated:  April  20, 1993. 
Carol  M.  Browner, 

Administrator. 

] 

'  For  the  reasons  stated  in  the  preamble 
fO  CFR  part  60,  appendix  G  is  amended 
as  follows: 

PART  eO-STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

i 

'  1.  The  authority  citation  for  part  60 

continues  to  read  as  follows: 

Authority:  42  U.S.Q  7411.  7414,  and 
7601(a). 


2.  Appendix  G  is  amended  by  revising 
section  2.1,  3.1,  3.2,  3.2.1,  3.2.2,  3.3, 
3.3.1.  3.3.2,  3.4.  3.5.4,  4.1,  4.2,  4.2.1.1, 

4.2.1.2,  4.2.1.3.  4.2.2.  4.3.  4.4.1,  4.4.2, 
4.5,  4.6,  4.6.1,  4.7,  4.7.1.  4.7.2.  4.7.3. 
4.7.4,  4.7.8.  4.7.7.  4.8.1.  4.8.2,  5.1,  5.2, 
6.1,  6.2, 6.2.5,  6.2.6,  6.2.9;  by  removing 
and  reserving  section  3.5.5,  3.5.6,  3.5.7, 
4.3.1,  4.3.2,  4.4.3,  4.4.4,  4.4.5,  4.8.3, 
4.8.3.1.  4.8.3.2.  4.8.3.3.  4.8.3.4,  6.2.10; 
and  by  adding  sections  3.5.4.1,  3.5.4.2, 

3.5.4.3,  3.6.  4.2.2.1.  4.5.1,  4.5.2,  4.5.3, 
4.5.4. 4.7.8. 4.9  to  read  as  follows: 


Appendix  G  — ProTisions  for  an 
Alternative  Method  of  Demonstrating 
Compliance  With  40  CFR  60.43  for  the 
Newton  Power  Station  of  Central 
Illinois  Public  Service  Company 

2.1    AH  definitions  In  subparts  D  and  Da 
of  part  60  apply  to  this  provision  except  that: 

24-hour  period  means  the  period  of  time 
iMtween  12:00  midnight  ^nd  the  following 
midnight. 

Boiler  operating  day  means  a  24-hour 
period  during  which  any  fossil  is  combusted 
in  either  the  Unit  1  or  Unit  2  steam 
generating  unit  and  during  which  the 
provisions  of  $  60.43(e)  are  applicable. 

CEMs  means  continuous  emission 
monitoring  system. 

Coo/  bunker  means  a  single  or  group  of 
coal  trailers,  hoppers,  silos  or  other 
containers  that: 

(1)  are  physically  attached  to  the  affected 
facility:  and 

(2)  provide  coal  to  the  coal  pulverizers. 
DAFGDS  means  the  dual  alkali  flue  gas 

desulfurization  system  for  the  Newton  Unit 
1  steam  generating  unit. 

3.1  If  the  owner  or  operator  of  the 
affected  facility  elects  to  comply  with  the  470 
ng/J  (1.1  Ibs/MMBTU)  of  combined  heat 
input  emission  limit  under  §  60.43(e).  he 
shall  notify  the  Regional  Administrator,  of 
the  United  States  En\'ironmental  Protection 
Agency  (USEPA).  Region  5  and  the  Director, 
of  the  Illinois  Environmental  Protection 
Agency  (lEPA)  at  least  30  days  in  advance  of 
the  date  such  election  is  to  take  effect,  stating 
the  date  such  ofwration  is  to  commence. 
When  the  owner  or  operator  elects  to  comply 
with  this  limit  after  one  or  more  periods  of 
-reverting  to  the  520  ng/)  heat  input  (1.2  lbs/ 
MMBTU)  limit  of  §  60.43(a)(2),  as  provided 
under  3.4.  he  shall  notify  the  Regional 
Administrator  of  the  USEPA.  Region  5  and 
the  Director  of  the  (lEPA)  in  writing  at  least 
ten  (10)  days  in  advance  of  the  date  such 
election  is  to  take  effect. 

3.2  Compliance  with  the  sulfur  dioxide 
emission  limit  under  §  60.43(e)  is  determined 
on  a  continuous  basis  by  performance  testing 
using  CEMs.  Within  60  days  after  the  initial 
operation  of  Units  1  and  2  subject  to  the 
combined  emission  limit  in  !^  60.43(e).  the 
owner  or  operator  shall  conduct  an  initial 
performance  test,  as  required  by  §  60.8.  to 
determine  compliance  with  the  combined 
emission  limit.  This  initial  pterformance  test 
is  to  be  scheduled  so  that  the  thirtieth  boiler 
operating  day  of  the  30  successive  boiler 
operating  days  is  completed  within  60  days 
after  initial  operation  subject  to  the  470  ng/ 

)  (1.1  Ibs/MlMlfiTU)  combined  emission  limit. 
Following  the  initial  performance  test,  a 
separate  performance  test  is  completed  at  the 
end  of  each  boiler  op>erating  day  Unit  1  and 
Unit  2  are  subject  to  §  60.43(e).  and  a  new  30 
day  average  emission  rate  calculated. 

3.2.1    Following  the  initial  performance 
test,  a  new  30  day  average  emission  rate  is 
calculated  for  each  boiler  operating  day  the 
affected  facility  is  subject  to  §  60.43(e).  If  the 
owner  or  operator  of  the  affected  facility 
elects  to  comply  with  §  60.43(e)  after  one  or 
more  periods  of  reverting  to  the  520  ng/j  heat 


input  (1.2  Ibs/MMBTU)  limit  under 
$  60.43(a)(2),  as  provided  under  3.4,  the  30 
day  average  emission  rate  under  §  60.43(e)  is 
calculated  using  emissions  data  of  the 
current  tmiler  operating  day  and  data  for  the 
previous  29  boiler  operating  days  when  the 
affected  facility  was  subject  to  §  60.43(e). 
Periods  of  operation  of  the  affected  facility 
under  §  60.43(a)(2)  are  not  considered  boiler 
operating  days.  Emissions  data  collected 
during  operation  under  §  60.43(a)(2)  are  not 
considered  relative  to  4.6  and  emissions  data 
are  not  included  in  calculations  of  emission 
under  §  60.43(e). 

3.2.2    When  the  affected  facility  is 
operated  under  the  provisions  of  §  60.43(e). 
the  Unit  1  DAFGDS  bypass-damper  must  be 
fully  closed.  The  DAFGDS  bypass  may  be 
opened  only  during  periods  of  DAFGDS 
startup,  shutdown,  malfunction  or  testing  as 
described  under  Sections  3.5.1.  3.5.2,  3.5.3, 
3.5.4,  and  4.8.2. 

3.3  Compliance  with  the  sulfur  dioxide 
emission  limit  set  forth  in  <i  60.43(e)  is  based 
on  the  average  combined  hourly  emission 
rate  from  Units  1  and  2  for  30  successive 
boiler  operating  days  determined  as  follows: 

E30  =  -y  EC(i) 

where: 

n=the  number  of  available  hourly  combined 
emission  rale  values  in  the  30  successive 
boiler  operating  day  period  where  Unit 
1  and  Unit  2  are  subject  to  §  60.43(e). 

E30=average  emission  rate  for  30  successive 
trailer  operating  days  where  Unit  1  and 
Unit  2  are  subject  to  §  60.43(e). 

EC=the  hourly  combined  emission  rate  from 
Units  1  and  2.  in  ng/J  or  Ibs/MMBTU 

3.3.1  The  average  hourly  combined 
emission  rate  for  Units  1  and  2for  each  hour 
of  operation  of  either  Unit  1  or  2,  or  both,  is 
determined  as  follows: 

EC=I(El)^-(E2)|/(Hl>H2l 

where: 

EC=the  hourly  combined  SO:  emission  rate, 

Ibs/MMBTU,  from  Units  1  and  2  when 

Units  1  and  2  are  subject  to  §  60.43(e). 
El^the  hourly  SO:  mass  emission,  Ib/hr, 

from  Unit  1  as  determined  from  CEMs 

data  using  the  calculation  procedures  in 

Section  4  of  this  Appendix. 
E2=the  hourly  SO2  mass  emission,  Ib/hr, 

from  Unit  2  as  determined  from  CEMs 

data  using  the  calculation  procedures  in 

Section  4  of  this  Appendix. 
Hl-the  hourly  heat  input,  MMBTU/HR  to 

Unit  1  as  determined  in  Section  4  of  this 

Appendix. 
H2=the  hourly  heat  input,  MMBTU/HR.  to 

Unit  2  as  detenniiiod  by  Section  4  of  this 

Appendix. 

3.3.2  If  data  for  any  of  the  four  hourly 
parameters  (El.  E2.  Hland  H2,  under  3.3.1 
are  unavailable  during  an  hourly  period,  the 
combined  emission  rate  (EC)  is  not  calculated 
and  the  period  is  counted  as  missing  data 
under  4.6.1..  except  as  provided  under  3.5. 
and  4.4.2. 

3.4  After  the  date  of  initial  operation 
subject  to  the  combined  emission  limit.  Units 
1  and  2  shall  remain  subject  to  the  combined 
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emission  limit  and  the  owner  or  operator 
shall  remain  subject  to  the  requirements  of 
this  Appendix  until  the  Initial  performance 
test  as  required  by  3.2  ia  completed  and  the 
owner  or  operator  of  the  affected  facility 
elects  and  provides  notice  to  revert  on  a 
certain  date  to  the  520  ng/j  heat  input  (1.2 
Ibs/MMBTU)  limit  of  %  60.43(a)(2)  applicable 
separately  at  each  unit.  The  Regional 
Administrator  of  the  USEPA.  Region  5  and 
the  Director,  of  the  lEPA  shall  be  given 
written  notification  from  CIPS  as  soon  as 
possible  of  CIPs'  decision  to  revert  to  the  520 
ng/)  heat  input  (1.2  Ibs/MMBTU)  limit  of 
§  60.43(a)(2)  separately  at  each  unit  but  no 
later  than  10  days  in  advance  of  (he  date  such 
election  Is  to  take  effect. 


3.5.4    The  first  2S0  hours  per  calendar 
year  of  DAFGDS  malfunctions  of  Unit  1 
DAPGDS  provided  that  efforts  are  made  to 
minimize  emissions  from  Unit  1  in 
accordance  with  S  60.n(d).  and  if,  after  16 
hours  but  not  more  than  24  hours  of  DAFGDS 
malfunction,  the  owner  or  operator  of  the 
affected  facility  begins  (following  the 
customary  loading  procedures)  loading  into 
the  Unit  1  coal  bunker,  coal  with  a  potential 
SO2  emission  rate  equal  to  or  less  than  the 
emission  rate  of  Unit  2  recorded  at  the 
beginning  of  the  DAFGDS  malfunction. 
Malfunction  periods  under  3.5.3  are  not 
counted  toward  the  250  hour/yr  limit  under 
this  section. 

3.5.4.1  The  malfunction  exemption  in 
3.5.4  is  limited  to  the  first  250  hours  per 
calendar  year  of  DAFGDS  malfjoction. 

3.5.4.2  For  malfunctions  of  the  DAFGDS 
after  the  ?50  hours  per  calendar  year  limit 
(cumulative),  other  than  those  deP.ned  in 
3.5.3,  the  owner  or  operator  of  the  affected 
facility  shall  combust  lower  sulfur  coal  or  use 
any  other  method  to  comply  with  the  470  ng/ 
J  (1.1  Ibs/MMBTU)  combined  emission  limit 

3.5.6    (Reserved) 

3.5.4.3  During  the  first  250  hours  of 
DAFGDS  malfunction  per  year  or  during 
periods  of  DAFGDS  startup,  or  DAFXJDS 
shutdown.  CEMs  emissions  data  from  Unit  2 
shall  continue  to  be  included  in  the  daily 
calculation  of  the  combined  30  day  rolling 
average  emission  rate:  that  is,  the  load  on 
Unit  1  is  assxuned  to  be  zero  (Hi  and  El=0; 
EC=E2/H2). 

3.5.5  [Reserved) 

3.5.6  [Reservedl 

3.5.7  (Reserved) 

3.6    The  provision  for  excluding  CEMs 
data  from  Unit  1  dunng  the  first  250  hours 
of  DAFGDS  malfunctions  from  combined 
hourly  emissions  calculations  supersedes  the 
provisions  of  $60.1 1(d).  However,  the 
general  purpose  conUined  in  §60. 11(d)  (i.e., 
following  good  control  practices  to  minimize 
air  pollution  emission  during  malfunctions) 
has  not  been  superseded 

4.1     The  CEMs  required  under  Section  3.2 
are  operated  and  data  are  recorded  for  all 
periods  of  operation  of  the  affected  facility 
including  periods  of  the  DAFGDS  startup, 
shutdonvn  and  malfunction  except  for  CEMs 
breakdowns,  repain.  calibration  checks,  and 
zero  and  span  aidjustmeu;  All  provisions  of 
§60.45  apply  except  as  follows; 


4 . 2  The  ovmer  or  operator  shall  install, 
calibrate,  maintain,  and  operate  CEMs  and 
monitoring  devices  for  measuring  the 
following: 

4.2.1.1  Sulfur  dioxide,  oxygen  or  carbon 
dioxide,  and  volumetric  flow  rate  for  the  Unit 
1  DAFGDS  stack. 

4.2.1.2  Sulfur  dioxide,  oxygen  or  carbon 
dioxide,  and  volumetric  flow  rate  for  the  Unit 
1  DAFGDS  bypass  stack. 

4.2.1.3  Moisture  content  of  the  flue  gas 
must  be  determined  continuously  for  the 
Unit  1  DAFGDS  stack  and  the  Unit  1 
DAFGDS  bypass  stack,  if  the  sulfur  dioxide 
concentration  in  each  stack  is  measured  on 
a  dry  basis. 

4.2.2    For  Unit  2.  sulfur  dioxide,  oxygen 
or  carbon  dioxide,  and  volumetric  flow  rate. 

4.2.2.1     Moisture  content  of  the  flue  gas 
must  be  determined  continuously  for  the 
Unit  2  stack,  if  the  sulfur  dioxide 
concentration  in  the  stack  is  measured  on  a 
dry  basis. 

•  •         •         •         • 

4.3  For  the  Unit  1  bypass  stack  and  the 
Unit  2  stacic.  the  span  value  of  the  sulfur 
dioxide  analyzer  shall  be  equivalent  to  200 
percent  of  the  maximum  estimated  hourly 
potential  sulfur  dioxide  emissions  of  the  fuel 
fired  in  parts  per  million  sulfur  dioxide.  For 
the  Unit  1  DAFGDS  stack,  the  span  value  of 
the  sulfur  dioxide  analyzer  shall  be 
equivalent  to  100  percent  of  the  maximum 
estimated  hourly  potential  emissions  of  the 
fuel  fired  in  parts  per  million  sulfur  dioxide. 
The  span  value  for  volumetric  ilow  monitors 
shall  be  equivalent  to  125  percent  of  the 
maximum  estimated  hourly  flow  in  standard 
cubic  meters/minute  (standard  cubic  feet  per 
minute).  The  span  value  of  the  continuous 
moisture  monitors.  If  required  by  4.2.1.3  and 
4.2.2.1,  shall  be  equivalent  to  100  percent  by 
volume.  The  span  value  of  the  oxygen  or 
carbon  dioxide  analyzers  shall  be  equivalent 
to  25  percent  by  volume. 

4.3.1  (Reserved! 

4.3.2  IReiierved] 

•  •         «         •         • 

4.4.1  Each  volumetric  flow  rate 
monitoring  device  specified  in  4.2  shall  be 
installed  at  approximately  the  sanie  location 
as  the  sulfur  dioxide  emission  monitoring 
sample  location. 

4.4.2  Hourly  steam  production  rate  and 
hourly  electrical  power  output  monitoring 
devices  for  Unit  1  and  Unit  2  shall  be 
calibrated  and  maintained  according  to 
manufacturer's  specifications.  The  data  from 
either  of  these  devices  may  be  used  in  the 
calculation  of  the  combined  emission  rate  in 
Section  3.3.1,  only  when  the  hourly  heat 
input  for  Unit  1  (Hi)  or  the  hourly  heat  input 
for  Unit  2  {H2)  cannot  be  determined  from 
CEM  data,  and  the  hourly  beat  input  to  steam 
production  or  hoOrly  beat  input  to  electrical 
power  output  efficiency  over  a  given  segment 
of  each  boiler  or  generator  operating  range, 
respectively,  varies  by  less  than  5  percent 
within  the  specified  operating  range,  or  the 
efficiencies  of  the  boi  lor/general  or  units 
differ  by  less  than  5  percent  The  hourly  beat 
input  for  Unit  1  (Hi)  or  the  hourly  heat  input 
for  Unit  2  (H2)  in  Section  3.3.1  ntay  also  be 
calculated  based  on  the  fuel  firing  rates  and 
frial  analysis. 


4.4.3  (Reserved) 

4.4.4  (Reservedl 

4.4.5  (Reserved 

4.5    The  hourly  man  emissions  frmn  Unit 
1  (El)  and  Unit  2  (B2)  and  the  hourly  heat 
Inputs  from  Unit  1  (Hi)  and  Unit  2  (H2)  used 
to  determine  the  hourly  cximbined  emission 
rate  for  Units  1  and  2  (EC)  in  Section  3.3.1 
are  calculated  using  OEM  data  for  each 
respective  stack  as  follows: 

4.5.1  The  hourly  SOj  mass  emission  from 
each  respective  stack  is  determined  as 
foUowr 

E=(C)    (F)    (D)    (K) 
Where: 

EsSOj  mass  emission  from  the  respective 

stack  in  lb  per  hour 
C=S02  concentrabon  from  the  respective 

stack  ppm 
F-flue  gas  flow  rate  from  the  respective  stack 

inscfrn 
Dsdensity  of  SO2  in  lb  per  standard  cubic 

feet 
KMime  conversion,  60  mins./hr 

4.5.2  The  hourly  heat  input  from  each 
respective  stack  is  determined  a?  follow*: 
H=|(F)    (C)    (IO/(Fe) 

where: 

H=he8t  input  from  the  respective  stack  in 

MMBTU  per  hour 
C=C03  or  O2  concentration  from  the 

respective  stack  as  a  decimal 
F=flue  gas  flow  rate  trom  the  respective  stack 

in  scfrn 
K=time  conversion,  60  mins./hr 
Fc=fuel  constant  for  the  apprrpriate  diluent 

in  sd/MMBTU  as  per  §s  6a45{f)  (4)  and 

(5) 

4.5.3  The  hourly  SO2  mass  emission  for 
Unit  1  in  pounds  per  hour  (El)  is  calculated 
as  follows,  when  leaka^,e  or  diversion  of  any 
DAFGDS  inlet  gas  to  the  bypass  stack  occurs: 
E1=(EF)+(EB) 

Where: 

EF=Houriy  SO2  mass  emission  measured  in 
DAFGDS  stack,  Ib/hr,  using  the 
calculation  in  Section  4.5.1. 

EB=Hourly  SO2  mass  emission  measured  in 
bypass  stack.  Ib/hr,  using  the  calculation 
in  Section  4.5.1. 

Other  than  during  conditions  under  3.5.1, 
3.5.2,  3.5.3,  3.5.4,  or  4.8.2,  the  DAFGDS 
bypass  damper  must  be  fully  closed  and 
any  leakage  will  be  indicated  by  the 
bypass  stack  volumetric  flow  and  SOj 
measurements,  and  when  no  leakage 
through  the  bypass  damper  is  indicated: 

EUEF 

4.5.4  The  hourly  heat  input  for  Unit  1  in 
MMBTU  per  hour  (HI)  is  calculated  as 
follows,  when  leakage  or  diversion  of  any 
DAFGDS  inlet  gas  to  the  bypass  stack  occurs: 
H1=(HF)+(HB) 

where: 

HF«Hourly  heat  input  as  determined  fitmi 
the  DAFGDS  stack  CEMs,  in  MMBTU  per 
hour,  using  the  calculation  In  Section 
4.5.2 

HBsHourly  heat  input  as  determined  from 
the  DAFGDS  bypass  stack  CEMs.  In 
MMBTU  per  hour,  using  the  calculation 
in  Section  4.5.2 
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4.6  For  the  CEM»  required  for  Unit  1  and 
Unit  2,  the  owner  or  operator  of  the  affected 
facHity  shall  maintain  and  operate  the  CEMs 
and  obtain  combined  emission  data  values 
(EC)  for  at  least  75  percent  of  the  boiler 
opening  hours  per  day  tot  at  least  26  out  of 
each  30  succeesive  boiier  operating  days. 

4.6.1    When  houHy  SCb  emisaioa  data  are 
not  obtained  by  the  CEMs  because  of  CEMs 
breakdowns;  repairs,  calibration  checks  and 
zero  and  span  adjustment,  hourly  emission 
data  required  by  4.6  are  obtained  by  using 
Methods  6  or  6C  and  3  or  3A,  6A.  or  8  and 
3,  or  by  other  alternative  methods  approved 
by  the  Regional  Administntor  of  the  USEPA, 
Region  5  and  the  Director,  of  the  lEPA. 
Failure  to  obtain  the  minimum  data 
requirements  of  4.6  by  CEMs,  or  by  CEMs 
supplemented  with  alteinative  methods  of 
this  section,  is  a  violation  of  performance 
testing  requirements. 
•         •         •         •         • 

4.7  For  each  continuous  emission 
monitoring  system,  a  quality  control  plan 
shall  be  prepared  by  CIPS  and  submitted  to 
the  Regional  Administrator  of  the  USEPA. 
Region  5  and  the  Director,  of  the  lEPA.  The 
plan  is  to  be  submitted  to  the  Regional 
Administrator  of  the  USEPA.  Region  5  and 
the  Director,  of  the  EPA  45  days  before 
initiation  of  the  Initial  performance  test.  At 
a  minimum,  the  plan  shall  contain  the 
following  Quality  control  elements: 

4.7.1  Calibration  of  continuous  emission 
monitoring  systems  (CEMs)  and  volumetric 
flotMf  measurement  devices. 

4.7.2  Caiiiiration  drift  determination  and 
adjustment  of  CEMs  and  volumetric  flow 
maasuremeDt  devices. 

4.7.3  Periodic  CEMs,  volumetric  flow 
measurement  devices  and  relative  accuracy 
detenninations. 

4.7.4  Preventi  ve  maintenascs  of  CEMs 
and  volumetric  flow  measurement  devices 
(including  spare  parts  inventory). 

•  •         •         •         • 

4.7.6  Program  of  corrective  action  for 
malfunctioning  CEMs  and  volumetric  flow 
measurement  devices. 

4.7.7  Criteria  bx  determining  when  the 
CEMs  and  voiumetric  flow  measurement 
devices  are  not  producing  valid  data. 

4  7.8    Calibration  and  periodic  checks  of 
monitoring  devices  identified  in  4.4.2. 

•  •         •         •         • 

4.8.1    The  calibration  drift  specification  of 
Peifonnonce  Specification  2.  appendix  B 
shall  be  determined  separately  for  each  of  the 
Unit  1  SO2  CEMs  and  the  Unit  2  SOj  CEMs. 
The  caliteation  dnft  specification  of 
Performance  Specification  3,  appendix  B 
shall  be  determined  separately  liar  each  of  the 
Unit  1  diluent  CEMs  and  Unit  2  diluent 
CEMs. 

4.t.2    The  rsiativs  accuracy  of  the 
combined  SO2  emission  rate  for  Unit  1  and 
Unit  2,  as  calculated  from  CEMs  and 
volumetric  flow  data  using  the  procedures  in 
3.3.1.  4.5.1,  4.5.2  and  4,5.3  shall  be  no  greater 
than  20  percent  of  the  mean  value  of  the 
combined  emission  rate,  as  determined  &om 
testing  conducted  simultaneously  on  the 
DAFCOS  stack,  the  DAFCDS  bypass  stack 
and  the  Unit  2  stack,  using  teference  methods 
2,  3,  or  3A  and  6  or  6C,  or  shall  be  no  greater 


than  10  percent  of  the  emission  limit  in 
§  60.43(e).  whichever  criteria  is  less  stringent. 
The  relative  accuracy  shall  be  computed  from 
at  least  nine  comparisons  of  the  combined 
emission  rate  values  using  the  procedures  in 
section  7  and  the  equations  in  section  8, 
Performance  Specification  2.  appendix  B. 
Throughout  but  only  during,  the  relative 
accuracy  test  period  the  DAFGDS  bypass 
damper  shall  be  partially  opened  such  that 
there  is  a  detectable  flow. 
4.8.3    (Reserved) 

4.8.3.1  IReserved] 

4.8.3.2  (Resenredj 
4.8J.3  {Reserved) 
4.8.3.4    IReserved] 

4.0  The  total  monitoring  system  required 
by  4.2  shall  be  subject  only  to  an  annual 
relative  accuracy  test  audit  (RATA)  in 
accordance  with  the  quality  assurance 
requirements  of  section  5.1.1  of  40  CFR  part 
60,  appendix  F.  Each  SOj  and  diluent  CEMs 
shall  be  subject  to  cylinder  gas  audits  (OCA) 
in  accordance  with  the  quality  assurance 
requirements  of  section  5.1.2  of  appendix  F 
with  the  exception  that  any  SO2  or  diluent 
CE.Ms  without  any  type  of  probe  or  sample 
line  shall  be  exempt  from  die  OCA 
requirements. 
•         •         •         •         • 

5.1  Theplant  owner  or  operator  shall 
keep  a  record  of  each  hourly  emission  rate, 
each  hourly  SO2  CEMs  value  and  hourly  flow 
rate  value,  and  each  houriy  Btu  beet  input 
rate,  hourly  steam  rate,  or  hourly  electrical 
power  output,  and  a  record  of  each  hourly 
weighted  average  emission  rate.  These 
records  shall  be  kept  for  all  periods  of 
operation  of  Unit  1  or  2  under  provisions  of 
§  60.43(e),  including  operations  of  Unit  1  (El ) 
during  periods  of  DAFGDS  startup, 
shutdown,  and  malfunction  when  HI  and  El 
are  assumed  to  be  zero  (0)  (see  4.5). 

5.2  The  plant  owner  or  operator  shall 
keep  a  record  of  each  hoiiriy  gas  flow  rate 
through  the  DAFGDS  stack,  each  houriy  stack 
gas  flow  rate  through  the  bypass  stack  during 
any  periods  that  the  DAFCDS  bypass  damper 
is  opened  or  flow  is  indicated,  and  reason  for 
bypass  operation. 

6.1  The  owner  or  operator  of  any  affected 
facility  shall  rabmit  the  written  reports 
required  under  6.2  of  this  section  and  subpart 
A  to  the  Regional  Administrator  of  the 
USEPA,  Region  5  and  the  Director,  of  the 
lEPA  for  every  calendar  quarter.  All  quarteriy 
reports  shall  be  submitted  by  the  30th  day 
following  the  end  of  each  calendar  quarter. 

6.2  For  sulfur  dioxide,  the  following  data 
resubmitted  to  tlie  Regiorwl  Administrator  of 
the  USEPA.  Region  5  and  the  Director,  of  the 
lEPA  for  each  24-hour  period: 

6.2.5  Identification  of  the  time  periods 
(hours)  when  Unit  1  and  Unit  2  were 
operated  and  where  the  combined  houriy 
emission  rate  (EC)  eoualled  Unit  2  (E2/H2) 
emissions  because  of  the  Unit  1  malfunction 
provisions  under  3.5.3,  and  3.5.4. 

6.2.6  identification  of  the  time  periods 
(hours)  when  emissions  from  the  Unit  1 
DAFGDS  have  been  excluded  from  tlie 
calculation  of  average  sulfur  dioxide 
emisftioD  rates  because  of  Unit  1  DAFCOS 


startup,  shutdown,  malfunction,  or  other 
reasons:  and  justification  for  excluding  data 
for  reasons  other  than  startup  or  shutdown. 
Reporting  of  houriy  emission  rate  of  Unit  1 
(E1/H2)  during  each  hour  of  the  DAFGDS 
startup,  malfunction  under  3.5.1, 3.5.2, 3.5 J. 
and  3.5.4  (see  4.5). 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  514  and  580 
[Oochat  No.  93-01] 

Electronic  Filing  of  Military  Rate* 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 


StmHARY:  The  Federal  Maritime 
Commission  ("Commission"  or  "FMC"). 
pursuant  to  section  16  of  the  Shipping 
Act  of  1984  ("1984  Act"),  is  exempting 
from  the  filing  requirements  of  the  1984 
Act  and  removing  from  the 
requirements  of  its  rules,  on  certain 
conditions,  transportation  of  U.S. 
Department  of  Defense  ("DOD  ")  cargo 
moving  under  terms  and  conditions 
negotiated  and  approved  by  the  Military 
Sealift  Command  ('  MSC")  and  set  forth 
in  a  rate  guide,  quotation  or  tender.  In 
addition,  military  rates  filed  in  a 
commercial  tariff  by  a  carrier  or 
conference  may  become  effective  upon 
filing,  as  currently  provided  for  in 
existing  rules.  These  amend.Tients  will 
remove  unnecessary  filing  requirements, 
thereby  lessening  any  burden  of 
compliance  imposed  by  current  rules. 
EFFECTIVE  DATE;  June  16.  1993. 
F0«  FUflTHER  INFOftMATKM  CONTACT: 

John  Robert  Ewers.  Deputy  Managing 
Director,  Federal  Maritime  Commission. 
800  North  Capitol  Street,  N'W.. 
Washington.  DC  20573-0001. 

Robert  D.  Bourgoin,  General  Counsel.  Federal 
Maritime  Commission.  800  North  Capitol 
Street,  NW„  W'ashingtor.  DC  20573-0001. 

SUPPtEMENTARY  MFORUATION:  MSC  is 
responsible  for  arranging  oceaa 
transportation  services  for  all 
components  of  DOD.  Although  MSC  can 
utilizs  commercial  tariff  rates  and 
service  contracts  for  the  carriage  of  DOD 
cargo,  most  DOD  cargo  moves  pursuant 
to  rates  tendered  to  MSC  in  bid  form. 
i.e.,  "tenders."  which,  if  accepted, 
become  special  contractual 
arrangements  which  MSC  enters  into 
with  the  carriers.  While  military  tenders 
are  required  to  be  filed  with  the 
Commission,  they  are  not  required  to 
conform  to  tariff  notice,  form  and 
content  requirements.  The 
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Commission's  rules  at  46  CFR  580.1(d) 
specifically  provide  that: 

(d)  The  fbl lowing  services  are  subject  to 
continuing  special  permission  authority  to 
deviate  from  the  3(><l8y  notice  requirement 
of  section  8  of  the  (1984]  Act  and  the  form 
and  content  requirements  of  this  part: 
Transportation  of  U.S.  Department  of  Defense 
cargo  by  American-flag  common  carriers 
under  terms  and  conditions  negotiated  and 
approved  by  the  Military  Sealift  Command 
(.MSC),  if  ail  the  following  conditions  are 
met: 

(1)  Exact  copies  of  all  common  carrier 
quotations  or  tenders  accepted  by  MSC  are 
filed  with  the  Conunission  as  soon  as 
possible  after  they  are  approved  by  MSC,  but 
on  not  less  than  one  day's  filing  notice  prior 
to  the  effrtctive  date  thereof; 

(2)  All  ttinders  are  filed  in  triplicate,  one 
copy  of  which  is  signed  and  maintained  at 
the  Commission's  Washington  OfHce  for 
public  ins[>ection; 

(3)  A  letter  of  transmittal  accompanies  the 
filing  stating  that  the  documents  are 
submitted  in  accordance  with  the 
requirements  of  the  Shipping  Act  of  1984  and 
this  section; 

(4)  Tenders  submitted  for  filing  are  to  be 
numbered  by  the  respective  common  carriers 
as  part  of  a  distinct  tariff  series,  with  each 
conimon  carrier's  series  to  begin  with  the 
number  "1"  and  run  consecutively  thereafter; 

(5)  Each  tender  which  supersedes  a  prior 
tender  must  specifically  cancel  the  prior 
tender  by  its  series  number;  and 

(6)  Amendments  or  supplements  to  tenders 
must  al&o  be  filed  with  the  Commission  upon 
not  less  than  one  day's  filing  notice  and 
contain  an  appropriate  reference  to  the 
original  tender  being  amended  or 
supplemented. 

In  Docket  No.  90-23,  Tariffs  and 
Service  Contracts,  the  Commission  is 
developing  rules  in  46  CFR  part  514  to 
govern  the  electronic  formatting  and 
filing  of  all  tariff  data  pursuant  to  the 
Automated  Tariff  Filing  and  Information 
("ATFI")  system.  As  a  part  of  Docket 
No.  90-23,  the  Commission  published 
an  interim  rule  on  August  12, 1992, 
which  contained  inter  alia,  a  continuing 
special  permission  to  deviate  from  the 
30-day  notice  requirement  but  not  from 
the  form  and  manner  requirements  of 
part  514.  The  continuing  special 
permission,  which  appeared  in 
§  514.3(b)(4)  of  the  interim  rule,  reads  as 
follows: 

l514.3(b)I  (4)  Department  of  Defense  cargo 
in  foreign  commerce — certain  requirements. 
Transportation  in  foreign  commerce  of  U.S. 
Department  of  Defense  cargo  by  American- 
flag  common  carriers,  under  terms  and 
conditions  negotiated  and  approved  by  the 
Military  Sealift  Command  ("MSC").  is 
subject  to  continuing  special  permission 
authority  to  deviate  from  the  30-day  notice 
requirement  of  section  3  of  the  1984  Act,  if 
all  of  the  following  conditions  are  met: ' 

(i)  All  common  carrier  quotations  or 
tenders,  including  amendments  thereto,  are 
filed  with  the  Commission  as  soon  as 


possible  after  they  are  accepted  and  approved 
by  MSC,  but  no  later  than  on  the  effective 
date; 

(ii)  MSC  tenders  are  filed  in  the  carrier's 
foreign  commodity  tarifffs)  covering  the  trade 
route(s]  applicable  to  the  tender(s); 

(iii)  MSC  tenders  are  filed  for  distinct 
commodities  ur  as  separate  TLl's  within  a 
commodity,  as  applicable,  using  the  filing/ 
amendment  code  "M"  under  section 
514.90))(13); 

(iv)  The  use  of  the  filing/ amendment  code 
"M"  is  understood  by  the  filer  to  mean  that 
the  tariff  material  filed  is  submitted  in 
accordance  with  the  requirements  of  the 
Shipping  Act  of  1984  and  this  part;  and 

(v)  The  terms  and  conditions  governing  the 
military  rates,  as  set  forth  in  the  applicable 
MSC  rate  agreement(s),  are  included  in  Tariff 
Rule  32,  section  514.15(b)(32),  and 
asses.sorials  are  properly  formatted  and 
linked  to  the  commodity  description  and/or 
TU. 

Pursuant  to  the  interim  rule's 
invitation  for  further  comment  in 
Docket  No.  90-23,  comments  on  the 
electronic  hling  of  military  rates  were 
filed  by  MSC,  as  well  as  by  two  U.S.-flag 
ocean  carriers,  Farrell  Lines,  Inc. 
("Farrell")  and  Sea-Land  Service,  Inc. 
("Sea-Und"). 

Sea-Land  and  Farrell  argued  that 
§  514.3(b)(4)  has  "reregulated"  the  filing 
of  U.S.  military  rates,  thereby 
eviscerating  the  tariff  filing  exemption 
now  found  in  46  CFR  580.1(d).  Under 
the  interim  rule,  they  noted,  each  filing 
carrier  would  be  required  to  take  all  the 
rates  accepted  by  MSC,  enter  them  into 
ATFI,  and  draft  algorithms  for 
assessorial  charges,  although  these  rates 
are  used  by  only  one  shipper,  i.e.,  MSC. 
The  carriers  therefore  concluded  that 
there  is  no  interest  served  by  filing  MSC 
rates  in  ATFI  format. 

Because  these  comments  raised  issues 
not  originally  within  the  scope  of 
proposed  part  514,  the  Commission 
determined  to  sever  the  issues  from 
Docket  No.  90-23,  and  to  address  them 
separately  in  a  notice  of  proposed 
rulemaking  ("NPRM")  in  this 
proceeding.  The  NPRM,  which  was 
issued  on  January  13, 1993,  58  FR  4137, 
invited  comments  on  a  proposal  to 
exempt  the  transportation  of  DOD  cargo 
moving  under  terms  and  conditions 
negotiated  and  approved  by  MSC  from 
the  tariff  filing  requirements  of  the 
Shipping  Act,  1916  ("1916  Act"),  46 
U.S.C.  app.  section  817.  the  Intercoastal 
Shipping  Act,  1933.  46  U.S.C.  app. 
section  844,  and  1984  Act.  46  U.S.C. 
app.  section  1707,  and  remove  such 
transportation  from  the  rules  of  this 
part,  provided  a  copy  of  the  applicable 
military  rate  giiide  or  tender  is  filed 
with  the  Commission.  Section 
514.15(b)(32),  which  requires  Tariff 
Rule  32  to  contain  all  terms  and 
conditions  pertaining  to  MSC  tenders. 


was  proposed  to  be  deleted  as 
luinecessary.  However,  §  514.9(b)(13), 
which  prescribes  the  symbol  "M"  for 
military  rates,  would  be  retained,  but 
amended  for  situations  where  the 
military  rates  may  be  filed  by  the  carrier 
in  its  commercial  tariff. 

Commeiits 

MSC,  Sea-Land,  Farrell,  American 
President  Lines  ("APL")  and  Lykes 
Bros.  Steamship  Co.,  Inc.  ("Lykes")  filed 
comments  in  response  to  the  NPRM. 
U.S.-flag  carriers  Sea-Land,  Farrell.  APL 
and  Lykes  support  the  proposed 
exemption,  while  MSC  opposes  it. 

Farrell  notes  that  MSC  is  the  only  user 
of  these  rates  and  has  its  own 
computerized  rate  system.  Thus,  it  is 
said,  EXDD  can  access  and  compile  its 
rates  without  resorting  to  ATFI. 
Allegedly,  there  is  no  issue  of  the 
shipper  not  being  aware  of  the 
applicable  rates  because  MSC  is  the 
only  shipper  and  determines  what  rates 
it  will  accept.  Farrell  also  observes  that 
the  rates  in  military  tenders  remain  in 
effect  for  six  months  and  thus  there  is 
no  concern  over  rate  changes.  It  believes 
that  requiring  carriers  to  file 
electronically  in  ATFI  those  rates 
published  in  military  rate  guides  would 
be  burdensome  and  would  serve  no 
regulatory  purpose.  Finally,  Farrell 
believes  that  it  is  unnecessary  to  extend 
the  exemption  to  all  carriers  regardless 
of  flag  because,  under  Department  of 
Transportation  policy,  foreign-flag 
vessels  cannot  participate  in  MSC 
tenders. 

APL  favors  the  exemption,  but 
suggests  a  technical  modification.  It 
points  out  that  often  the  rate  guide  is 
not  distributed  until  after  its  effective 
date.  APL  suggests  that  the  rule  be 
reworded  to  make  it  clear  that  the 
exemption  will  be  effective  pending 
receipt  of  the  rate  guide. 

Sea-Land's  letter  supporting  the 
proposed  exemption  enclosed  its 
comments  which  were  previously  filed 
in  Docket  No.  92-25,  Regulation  of 
Military  Rates  under  the  Shipping  Act 
of  1984,  26  S.R.R.  599  (1992)  and  Docket 
No.  90-23.  No  separate  comments  were 
filed  in  this  proceeding. 

Lykes  takes  the  position  that  it  is  not 
appropriate  at  this  time  to  include  MSC 
rates  in  the  ATFI  program.  It  is  said  that 
the  cost  and  administrative  burden  of 
their  inclusion  is  not  warranted.  Lykes 
can  see  no  disadvantage  to  continuing 
the  exemption,  but  would  not  oppose 
reconsideration  of  the  inclusion  of 
military  rates  under  ATFI  at  a  later  date 
once  ATFI  has  become  operational  and 
experience  under  the  system  has  been 
obtained. 
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MSC  wants  military  rates  filed 
elBCtronlcally  and  fully  integrated  into 
the  commercial  rate  publications  of 
common  earners  in  order  to  facilitate 
rate  comparisons  between  commercial 
and  military  rates.  This  allegedly  will 
assist  it  in  maiung  rate  comparisons  so 
that  the  rate  limitations  in  the  Cargo 
PiMference  Act  of  1904. 10  U.S.C. 
sectioQ  2631.  and  the  anti- 
discrimination standards  of  the  1984 
Act  can  be  enforced.  MSC  states  that  if 
military  rates  are  "deregulated'*  and 
isolated  from  the  commercial 
environment,  where  market  forces 
control  rate  levels,  then  no  "check  and 
balance"  will  exist  to  control  the  level 
of  sates.  This,  MSC  contends,  would 
likely  raise  the  cost  to  the  taxpayer. 

Diaciucion 

Section  16  of  the  1984  Act.  46  U.S.C. 
app.  section  1715.  provides  that  the 
Commission  may  grant  an  exemption  if 
it  finds  that  it  will  not  substantially 
impair  effective  regulation,  be  unjustly 
discriminatory,  result  in  a  substantial 
reduction  in  competition,  or  be 
detrimental  to  commerce.  We  are 
satisfied  that  these  findings  can  be  made 
here. 

The  exemption  will  not  substantially 
in^ir  effective  regulation  by  the 
Coinmissicm.  Since  1968.  quotations  or 
tenders  of  rates  or  charges  for  the 
transportation  of  military  cargo  have 
been  exempt  from  the  Commission's 
regulations  pertaining  to  the  form  and 
manner  of  commercial  tari.ffs. 
Transportation  of  U.S.  Military  Cargo  by 
American-Flag  Common  Carriers  by 
Water;  Special  Permission.  10  S.R.R. 
151  (1968).  For  rate  analyses,  and  for  the 
purposes  of  investigation,  surveillance 
and  enforcement,  the  rate  guides, 
quotation*  and  tenders  in  their  present 
format  have  been  sufficient.  Indeed. 
MSC  cites  numerous  FMC  cases 
involving  military  rates.  While  MSC 
may  wish  to  have  the  carriers  file  all 
military  rates  electronically  in 
commercial  format  to  facilitate 
comparisons  with  commen:ial  rates,  it  is 
unnecessary  for  military  rates  to  be 
incorporated  into  the  ATFl  system  in 
order  for  the  Commission  to  carry  out  its 
regulatory  responsibilities.  Comparisons 
between  mihtary  and  commercial  rates 
have  been  made  in  the  past  even  though 
the  Biilitary  rates  were  not  published  in 
a  commercial  tariff  format.  There  Is 
nothing  to  prevent  such  comparisons  in 
the  future  when  commercial  rates  are 
electronically  filed  io  tbs  ATFI  system. 
Nor  should  the  exemption  impair  MSC's 
abrhty  to  make  rate  comparisons. 
Throughout  the  period  prior  to  ATFl, 
MSC  supported  an  exemption  from  the 
Commission's  regulaticms  prescribing 


the  form  of  commercial  tariffs.  At  no 
time  did  MSC  suggest  that  such  an 
exemption  hampered  its  ability  to  make 
rate  comparisons.  MSC  does  not  explain 
how  the  subject  exemption  differs  in 
effecl  from  the  previous  exemption 
contained  in  the  continuing  special 
permission,  and  no  difference  ia 
apparent  to  the  Commission.  The 
proposed  exemption  will  preserve  the 
status  quo  with  respect  to  the  treatment 
of  rates  contained  in  military  rate 
guides,  quotations  or  tenders. 

Certainly,  MSC  does  not  need  military 
rates  to  be  filed  electronically  in  the 
ATFI  system  to  facilitate  their  retrieval. 
Unlike  the  commercial  shipper  who, 
being  faced  with  a  myriad  of  tariffs,  may 
not  be  able  to  determine  the  lo^^est 
applicable  rate.  MSC  has  no  such 
difficulty.  MSC  negotiates  the  rate 
which  is  included  in  MSC's  rate  guide 
and  is  entered  in  DOD's  computer 
system.  Alihcugh  MSC  seeks  to  have  the 
carriers  file  military  rates  in  ATFI.  there 
is  no  indication  that  MSC  would  rely  on 
ATFI  as  a  source  of  military  rate 
information.  It  appears  that  users  of 
military  rates  would  continue  to  rely  on 
rate  guides  published  by  MSC  and 
DOD's  own  computerized  sjretem  of 
military  rates.  The  military  rates  filed  by 
carriers  in  the  ATFI  system  would 
duplicate,  not  replace,  these  existing 
sources  of  military  rate  information. 

ft  also  appears  that  MSC  is  seeking  to 
have  the  Commission  direct  carriers  to 
do  something  MSC  itself  has  never  been 
able  to  do.  MSC's  contracts  do  not 
comport  with  the  Commission's 
regulations  governing  the  publication 
and  filing  of  commercial  tariffs  and 
service  and  loyalty  contracts.  Indeed,  in 
comments  filed  in  Docket  No.  92-25. 
MSC  observed  that  some  contract 
clauses  required  by  federal  procurement 
statutes  and  regulations  may  be 
inconsistent  with  the  Commission's 
service  contract  regulations.  It  is 
therefore  difficult  to  understand  why 
MSC  believes  carriers  can  successfully 
convert  miUtary  rates,  which  are  based 
on  those  contracts,  into  a  commercial 
tariff  format. 

In  sum.  the  comments  of  MSC  fail  to 
demonstrate  that  the  exemption  will 
substantially  impair  effective  regulation. 
Nor  has  it  been  shown  that  it  would  be 
unjustly  discriminatory,  result  in 
substantial  reduction  in  competition,  or 
be  detrimental  to  commerce.  Since 
1968,  quotations  or  tenders  of  rates  or 
charges  for  the  transportation  of  military 
cargo  have  been  exempt  from  the 
Commission's  regulations  pertaining  to 
the  form  and  manner  of  comn>ercial 
tariffs.  In  the  twenty  five  years  this 
exemption  has  been  in  eflisct  the 
Commission  has  not  observed  that  it  has 


resulted  in  unjust  discrimination, 
reduced  competition  or  been 
detrimental  to  commerce.  The  subject 
exemption  is  essentially  a  continuation 
of  the  current  exemption.  Accordingly, 
the  Commission  concludes  that  it  too 
meets  the  standards  for  an  exemption 
under  section  16  of  the  1984  Act.' 

A  few  additional  matters  need  to  be 
addressed.  The  proposed  exemption 
included  military  cargo  moving  in  both 
the  foreign  and  domestic  offshore 
trades.  However,  MSC  advises  that  all 
military  transportation  in  the  domestic 
offshore  trades  is  subject  to  the 
jurisdiction  of  the  Interstate  Commerce 
Commission.  Accordingly,  the 
exemption  will  be  Umited  to  the 
military  cargo  moving  in  the  foreign 
commerce  of  the  United  States. 

The  final  rule  also  has  been  modified 
to  accomodate  APL's  concern  that  the 
exemption  not  be  conditioned  on  the 
filing  of  the  rate  guide  with  the 
Commission  prior  to  its  effective  date.  A 
revision  of  46  CFR  580.1(d)  has  been 
included  to  conform  that  provision  to 
the  language  of  the  exemption  adopted 
herein. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291.  dated 
February  17.  1981.  it  nonetheless  has 
reviewed  the  proposed  rule  in  terms  of 
this  Order  and  has  determined  that  this 
rule  is  not  a  "major  rule"  as  defined  in 
Executive  Order  12291.  because  it  will 
not  result  in; 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  section  605(n). 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organizational 
units  and  small  government 
jurisdictions.  To  the  extent  that  rates  on 
mihtary  cargo  mey  be  filed  by  a  small 
entity,  this  final  rule  will  decrease  filing 
burdens  by  reverting  to  the  status  quo 


'  The  exampUoa  U  available  to  any  carhar 
transporting  miUury  cargo,  regardJaaa  of  flag.  ThU 
should  not  be  inla.'preted  bj  a  stateoienl  of  poiiboo 
on  the  is*n«  of  wfaedMT  MSC  may  utiiiza  foreign- 
flag  carriers  fa*  IM  carriag*  of  atiuarj  cargo  Thw 
U  b»y)iia  >fa»r— rriMif'ijurtad^aoa  to  4>ad>. 
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ante,  whereby  military  rates  will  usually 
be  filed  by  the  Military  Sealift 
Command,  rather  than  by  the  small- 
entity  carriers,  as  required  by  current 
part  514. 

The  collection  of  information 
requirements  contained  in  46  CFR  parts 
514  and  580  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  44  U.S.C 
chapter  35.  The  amendments  to  parts 
514  and  580  contained  in  this 
rulemaking  contain  no  information 
collection  requirements  additional  to 
those  already  approved. 

List  of  Subjects 

46  CFR  Part  514 

Barges,  Cargo,  Cargo  vessels.  Exports, 
Fees  and  user  charges.  Freight,  Harbors, 
Imports,  Maritime  carriers.  Motor 
carriers.  Ports,  Rates  and  fares, 
Reporting  and  recordkeeping 
requirements,  Surety  bonds,  Trucks, 
Water  carriers.  Waterfront  facilities. 
Water  transportation. 

46  CFB  Part  580 

Cargo,  Cargo  vessels.  Exports,  Freight, 
Harbors,  Imports,  Maritime  carriers. 
Rates,  Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Water 
carriers,  Water  transportation. 

Therefore,  for  the  reasons  set  forth  in 
tha  preamble,  and  pursuant  to  5  U.S.C. 
552  and  553;  31  U.S.C.  9701;  46  U.S.C. 
app.  804,  812,  814-817(a),  820,  833a, 
841a,  843,  844,  845, 845a.  845b,  847, 
1702-1712.  1714-1716, 1718, 1721  and 
1722;  section  2(b)  of  Public  Law  101-92, 
and  section  502  of  Public  Law  102-582; 
parts  514  and  580  of  title  46,  Code  of 
Federal  Regulations,  are  amended  as 
follows: 

PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  and  553;  31  U.S.C 
9701;  46  U.S.C.  app.  804,  812,  814-817(a), 
820.  833a,  841a,  843,  844.  845,  845a,  845b, 
847. 1702-1712,  1714-1716, 1718, 1721  and 
1722;  and  sec.  2(b)  of  Pub.  L.  101-92, 103 
Stat.  601. 

2.  In  §  514.3,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

I  SI  44    Exwnfftiona  and  Mcluaiona. 


rate  guide,  quotation  or  tender  is  exempt 
from  the  tariff  filing  requirements  of  the 
1984  Act  and  the  rules  of  this  part.  An 
exact  copy  of  the  rate  guide,  quotation 
or  tender,  including  any  amendments 
thereto,  shall  be  filed  in  papar  format 
with  the  Commission  as  soon  as  it 
becomes  available. 


(b)  •  •  • 

(4)  Department  of  Defense  cargo  in 
foreign  commerce.  Transportation  of 
U.S.  Department  of  Defense  cargo 
moving  in  foreign  commerce  under 
terms  and  conditions  negotiated  and 
approved  by  the  Military  Sealift 
Command  ("MSC")  and  published  in  a 


3.  In  §  514.9,  paragraph  (b)(13)  is 
revised  to  read  as  follows: 

1 51 4.9    FlUng/AmandnMnt  coda*  and 
raqulrad  notica  parioda. 


(b)  •  •  * 

(13)  "M"  Transportation  of  U.S. 
Department  of  Defense  Cargo.  Where  a 
rate  for  military  cargo  is  incorporated  as 
a  separate  TLI  in  the  commercial  tariff 
of  a  carrier  or  conference  in  foreign 
commerce,  the  filing/amendment  code 
"M"  shall  be  used  to  identify  the  TLI. 
Any  such  military  rate  may  be  effective 
upon  filing. 


fS14.1S    [Amandad] 

4.  In  §  514.15,  paragraph  (b)(32)  is 
removed  and  reserved. 

PART  580— PUBUSHING  AND  FIUNG 
OF  TARIFFS  BY  COMMON  CARRIERS 
IN  THE  FOREIGN  COMMERCE  OF  THE 
UNITED  STATES 

5.  The  authority  citation  for  part  580 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app. 
1702-1705. 1707. 1709, 1710-1712, 1714- 
1716, 1718,  and  1721. 

6.  Section  580.1(d)  is  revised  to  read 
as  follows: 

1 580. 1    Examptlon  and  axduaiona. 


(d)  Transportation  of  U.S.  Department 
of  Defense  cargo  moving  in  foreign 
commerce  under  terms  and  conditions 
negotiated  and  approved  by  the  Military 
Sealift  Command  ("MSC")  and 
published  in  a  rate  guide,  quotation  or 
tender  is  exempt  from  the  tariff  filing 
requirements  of  the  1984  Act  and  the 
rules  of  this  part.  An  exact  copy  of  the 
rate  guide,  quotation  or  tender, 
including  any  amendments  thereto, 
shall  be  filed  in  paper  format  with  the 
Commission  as  soon  as  it  becomes 
available. 


By  the  Commission. 
JoMph  C  Polking. 
Secretary. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  21 7  and  227 
[Docket  No.  93061S-31 13] 

Sea  Turtle  Conservation;  Restrtctlons 
Applicable  to  Rshery  Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Temporary  rulti  with  request  for 
comments. 

SUMMARY:  NMFS  establishes  all  inshore 
and  offshore  waters  from  Cape 
Canaveral,  Florida  (28°24.6'  N.  latitude), 
to  the  Virginia-North  Carolina  border 
(36°30.5'  N.  latitude)  as  the  leatherback 
conservation  zone  and  notifies  ourners 
and  operatora  of  shrimp  trawlers 
operating  in  that  zone  that  it  may  be 
necessary  to  restrict  their  fishing 
operations  in  specific  areas  having 
relatively  high  abundance  levels  so 
endangered  leatherback  sea  turtles.  If 
relatively  high  abundance  levels  of 
leatherback  sea  turtles  are  documented 
in  specific  areas  based  on  weekly 
surveys,  NMFS  will  close  those  areas  to 
any  shrimp  trawler  required  to  have  an 
NMFS-approved  Turtle  Excluder  Device 
(TED)  installed  in  each  net  that  is  rigged 
for  fishing  unless  the  TED  installed  is  a 
NMFS-approved  Taylor  TED  or  a 
Morrison  TED  modified  to  have  an 
escape  opening  of  a  minimum  of  96 
inches  (244  cm)  in  taut  •length.  Specific 
area  closures  are  ex]}ected  to  be  of  short 
duration  (less  than  2  weeks).  Owners 
and  operators  of  shrimp  trawlers 
operating  in  the  leatherback 
conservation  zone  must  carry  observers 
aboard  their  vessels  if  requested  to  do  so 
by  the  Regional  Director  for  the 
Southeast  Region. 

This  temporary  rule  is  necessary  to 
reduce  mortality  of  leatherback  sea 
turtles  incidentally  captured  in  shrimp 
trawls.  NMFS  may  extend  these 
requirements  beyond  30  days  or  impose 
additional  temporary  sea  turtle 
conservation  measures  on  shrimp 
trawling  vessels  as  necessary  to  protect 
leatherback  turtles. 
DATES:  These  measures  are  eflisctive 
from  May  12, 1993  through  June  11. 
1993.  Comments  must  be  submitted  by 
June  11, 1993. 

ADDRESSES:  Requests  for  a  copy  of  the 
environmental  assessment  (EA)  or  the 
contingency  plan  for  this  action  and 
comments  should  be  addressed  to  Dr. 
William  W.  Fox,  Jr.,  Director,  Office  of 
Protected  Resources,  NMFS,  1335  East- 
West  Highway,  room  8268,  Silver 
Spring.  MD  20910. 
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F0«  FURTHER  MFORMATXM  CONTACT:  Phil 
Williams,  NMFS  NaUonal  Sea  Turtle 
Coordinator  (301/713-2319)  or  Charles 
A.  Oravetz.  Chief.  Protected  Species 
Program.  NMFS.  Southeast  Region  (813/ 
893-3366). 

SUPPl^MEMTARY  INFORMATKM: 


Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  (Dermochelys  coriacea),  and 
hawksbill  (Eretmochelys  imbhcata)  are 
listed  as  endangered.  Loggerhead 
[Caretta  caretta)  and  green  [Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered.  The  incidental  take  and 
mortahty  of  these  species,  as  a  result  of 
Ashing  activities,  have  been 
documented  in  the  Gulf  of  Mexico  and 
along  the  Atlantic  seaboard. 

Under  the  ESA  and  its  implementing 
regulations,  taking  sea  turtles  is 
pro|hibited.  However,  the  incidental 
taking  of  turtles  during  fishing  in  the 
Atlantic  Ocean  off  the  coast  of  the 
Southeastern  United  States  and  in  the 
Gulf  of  Mexico  is  excepted  from  the 
taking  prohibition  if  specified  sea  turtle 
conservation  measures  are  employed. 

Existing  sea  turtle  conservation 
regulations  (50  CFR  part  227)  require 
most  shrimp  trawlers  to  have  a  NMFS- 
approved  TED  installed  in  each  net 
rigged  for  fishing,  year  round.  The 
required  use  of  TEDs  is  expected  to 
reduce  significantly  shrimp  trawler 
related  mortalities  of  loggerhead. 
Kemp's  ridley.  hawksbill.  and  green  sea 
turtles.  Unfortunately,  because 
leatherback  sea  turtles  are  larger  than 
the  escape  openings  of  most  NMFS- 
approved  TEDs.  use  of  these  TEDs  will 
not  be  an  effective  means  of  protecting 
leatherback  turtles. 

The  existing  sea  turtle  conservation 
regulations  allow  the  Assistant 
Administrator  for  Fisheries.  NOAA 
(Assistant  Administrator)  to  restrict 
fishing  activities  in  order  to  conserve  a 
species  listed  under  the  ESA  (50  CFR 
227.72(e)(6)(ii)).  Such  action  may  be 
taken  if  the  Assistant  Administrator 
determines  that  restrictions  are 
necessary  to  avoid  unauthorized  taking 
that  may  be  likely  to  jeopardize  the 
continued  existence  of  a  listed  species. 
The  provision  is  particularly  applicable 
to  leatherback  turtles,  where,  despite  the 
required  use  of  TEDs.  takings  by  shrimp 
trawlers  can  occur.  In  accordance  with 
the  endangered  status  of  leatherbacks. 


NMFS  considers  preventable  take  of 
leatherbacks  to  be  Inappropriate.  Thus, 
if  leatherbacks  are  relatively  abundant 
in  areas  where  shrimp  trawlers  are 
fishing,  restrictions  to  minimize  impacts 
to  leatherbacks  must  be  imposed. 

Because  of  their  primarily  pwlagic 
existence,  leatherbacks  normally  occur 
outside  areas  where  they  would  be 
subject  to  take  by  shrimp  trawlers. 
During  most  months  of  the  year, 
leatherbacks  are  not  considered 
abundant  in  shrimping  areas,  and  only 
isolated  incidents  of  lake  by  trawlers  are 
expected.  However,  coastal  waters  of 
northern  Florida.  Georgia.  South 
Carolina,  and  North  Carolina  experience 
relatively  high  abundance  levels  of 
leatherbacks  as  a  periodic  spring 
phenomenon.  When  leatherback 
abundance  is  high  and  shrimp  trawlers 
are  fishing,  leatherback  stranding  pulses 
have  been  documented  on  adjacent 
beaches.  The  NMFS  biological  opinion 
prepared  for  the  December  4, 1992,  final 
rule  specifically  addressed  episodic 
stranding  events  from  Florida  through 
North  Carolina  and  required  NMFS  to 
develop  and  implement  a  contingency 
plan  to  resolve  tnis  problem. 

A  contingency  plan  for  protection  of 
leatherback  turtles  on  the  Atlantic 
seaboard  that  can  be  implemented  if  the 
need  arises  was  prepared  in  cooperation 
with  State  officials  from  Florida, 
Georgia,  and  South  Carolina.  In 
addition,  informal  discussions  with 
members  of  the  fishing  industry  were 
considered  in  drafting  this  rule.  The 
necessity  for  implementation  of 
protective  measures  for  leatherback 
turtles  is  expected  to  be  short-term  in 
nature  and  highly  area-specific.  Several 
options  to  provide  protection  were 
considered  in  the  plan,  and  any  and  all 
options  may  be  implemented  if 
necessary,  pursuant  to  50  CFR 
227.72(e)(6). 

Presence  of  Leatherback  Sea  Turtles 
and  Shrimp  Trawlers 

From  late  February  through  April 
1993,  NMFS  received  several  reports  of 
leatherback  sightings  in  northern 
Florida.  These  sightings  occurred  during 
aerial  surveys  for  right  whales 
conducted  by  the  State  of  Florida  from 
St.  Marys,  Georgia,  to  Sebastian  Inlet. 
Florida.  During  late  February,  sighting 
rates  ranged  from  40  to  46  leatherbacks 
per  survey.  During  the  first  week  of 
March.  91  sightings  were  re(>orted 
during  a  single  aerial  survey  and  12 
shrimp  trawlers  were  sighted  within  the 
survey  area.  During  the  last  week  of 
March,  52  leatherbacks  were  sighted  in 
a  single  aerial  survey  and  five  shrimp 
trawlers  were  reported  within  the 
survey  area.  Most  recently,  in  a  single 


aerial  survey  during  the  first  week  of 
April,  12  leatherbacks  were  sighted  as 
far  north  as  southern  Georgia,  and  7 
shrimp  trawlers  were  reported  within 
the  survey  area. 

Three  leatherback  strandings  in 
waters  of  northern  Florida  have  been 
reported  since  February.  According  to  a 
survey  of  NMFS  port  agents.  Uiere  is 
very  Httle  current  shrimp  trawler 
fishing.  However,  NMFS  received  one 
unconfirmed  report  of  a  shrimp 
fisherman  operating  off  northern  Florida 
who  caught  a  leatherback  in  his  try  net. 
Should  shrimping  effort  increase,  there 
will  be  an  increased  likelihood  of 
leatherback  turtle  mortality.  When  the 
roe  shrimp  fishery  begins  in  northern 
Florida,  Georgia,  and  South  Carolina 
later  this  spring,  there  is  a  potential  for 
hundreds  of  shrimp  trawlers  to  be 
fishing  in  relatively  small  areas. 

Sea  Turtle  Conservation  Measures 

Based  on  the  information  presented 
and  evidence  indicating  that  shrimp 
trawlers  may  incidentally  take 
endangered  leatherback  sea  turtles,  the 
Assistant  Administrator  has  determined 
that  immediate  action  is  necessary  to 
conserve  leatherback  sea  turtles.  The 
Assistant  Administrator  has  determined 
that  incidental  takings  of  leatherback 
sea  turtles  during  shrimp  trawling  in  the 
leatherback  conservation  zone  are 
unauthorized  unless  these  takings  are 
consistent  with  the  applicable  biological 
opinions  and  associated  incidental  take 
statements.  A  biological  opinion 
addressing  the  potential  adverse  effects 
of  shrimp  trawling  to  endangered  and 
threatened  species  was  prepared  in  1992 
for  the  final  sea  turtle  conservation 
regulations.  That  opinion  concluded 
that.  "lejpisodic  take  of  leatherback 
turtles  by  shrimp  trawlers  during 
periods  of  high  jellyfish  abundance 
must  be  eliminated."  A  biological 
opinion  on  this  action  analyzed  the 
impact  of  shrimp  trawl  fishing  in  the 
leatherback  conservation  zone  on 
endangered  leatherback  sea  turtles.  The 
opinion  emphasizes  the  need  for 
additional  protective  measures  such  as 
requiring  the  use  of  TEDs  with  escape 
openings  large  enough  for  leatherback 
sea  turtles  to  escape  In  areas  where  high 
abundance  levels  of  leatherbacks  are 
observed.  The  incidental  take  statement 
issued  with  this  opinion  allows  for  the 
documented  take  of  20  leatherback 
turtles  and  mortality  of  four  leatherback 
turtles.  If  observer  reports  or  other 
information  indicate  that  authorized 
take  is  met  or  exceeded,  consultation 
must  be  reinitiated,  and  the  Assistant 
Administrator  may  require  additional  or 
more  stringent  conservation  measures. 
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NMFS-ApprovMl  TEDa  Widi  Escape 
Opeoiag  Laiga  Enough  fior  Laatbarback 
SeaTartlaa 

NNfFS  recently  approved  the  Taylor 
TED.  Unlike  other  NMFS-approved 
TEDs,  the  Taylor  TED  ha«  an  escape 
opening  that  is  large  enough  to  allow 
leatherback  turtles  to  escape  the  trawl. 
Also,  NMFS  recently  has  approved 
modifications  to  the  Morrison  TED  that 
will  allow  leatherback  turtles  to  escape 
the  trawl. 

Requirements 

The  definitions  in  50  CFR  217.12  are 
applicable  to  this  action,  as  ara  all 
relevant  provisions  in  50  CFR  parts  217, 
222.  and  227. 

The  term  "leatherback  conservation 
zone"  means  all  inshore  and  offshore 
waters  of  the  Atlantic  area  from  Cape 
Canaveral,  Florida  (28°24.6'  N.  latitude), 
to  the  North  Carolina- Virginia  border 
Oe^aCS'  N.  latitude). 

NNff'S  hereby  notifies  owners  and 
operators  of  shrimp  trawlers  operating 
in  the  leatherback  conservation  zone 
that  short-term  restrictions  on  shrimp 
trawling  in  specific  areas  may  be 
required  to  protect  leatherback  turtles. 
Weekly  aerial  surveys  will  be  conducted 
from  northern  Florida  through  the  North 
Carolina- Virginia  border.  If  sightings  of 
leatherback  turtles  during  such  surveys 
exceed  20  animals  per  100  nautical 
miles  (nm)  of  trackline,  NMFS  will 
temporarily  restrict  shrimp  trawling  in 
specific  areas  of  relatively  high 
leatherback  abundance  by  closing  those 
areas  to  any  shrimp  trawler  required  to   ' 
have  an  NMFS-approved  TED  installed 
in  each  net  that  is  rigged  for  fishing 
unless  the  TED  instaHed  is  an  NMFS- 
approved  Taylor  TED  or  a  Morrison  TED 
modified  to  have  an  escape  opening  of 
a  minimum  of  96  inches  (244  cm)  in 
taut  length.  Descriptions  of  the  Taylor 
TED  and  allowable  modifications  to  the 
Morrison  TED,  appears  in  this  Federal 
Register  and  are  codified  at  50  CFR 
227.72(e)(4)(ii)(A)(2)  and  (e)(4){ii)(D). 
Specific  area  closures  will  be 
announced  in  the  Federal  Register,  on 
the  NOAA  weather  channel,  and  in 
newspapers  and  other  media.  Shrimp 
trawlers  in  the  leatherback  conservation 
zone  are  responsible  for  monitoring  the 
NOAA  weather  channel  for  closure 
announcements.  Shrimp  trawlers  may 
also  call  (813)  893-3163  for  updated 
area  closure  information. 

If  a  specific  area  is  closed  as  described 
above,  no  shrimp  trawler  required  by  50 
CFR  227.72(eK2)  to  have  an  NMFS- 
approved  TED  installed  in  each  net  that 
is  rigged  for  fishing  may  operate  in  the 
restricted  area  unless  each  such  net  has 


a  Tayfor  TED  or  modified  Morrison  TED 
installed. 

Owners  or  operators  of  shrimp 
trawlers  in  the  leatherback  conservation 
zone  must  carry  a  NMFS  approved 
observer  onboard  such  vessel(s)  if 
requested  to  do  so  by  the  Regional 
Director  of  the  Southeast  Region  and 
comply  with  the  terms  and  conditions 
of  such  request  including  providing 
information  on  trawling  hours,  gear 
modifications,  and  turtle  captiues. 

Anyone  who  wishes  to  use  an 
experimental  TED  rather  a  Taylor  or 
modified  Morrison  TED  may  apply  to 
the  Regional  Director  for  permit  to  do 
so.  pursuant  to  50  CFR  227.72(e)(5)(ii). 

Additional  Sea  Tvitle  Conservation 
Meaaurea 

NMFS  anticipates  that  shrimp 
trawlera  will  continue  to  interact  with 
leatherback  tiulles  through  the  summer. 
As  is  necessary,  the  Assistant 
Administrator  may  extend  for  additional 
30-day  periods  the  restrictions 
described  in  this  temporary  rule  through 
notification  in  the  Federal  Register. 

The  Assistant  Administrator,  at  any 
time,  may  modify  the  requirements  of 
this  action  through  notification  in  the 
Federal  Register,  if  necessary,  to  ensure 
adequate  protection  of  endangered  and 
threatened  sea  turtles.  Under  this 
procedure,  the  Assistant  Administrator 
will  impose  any  necessary  additional  or 
more  stringent  measures,  if  NMFS 
determines  that  shrimp  trawlera  are 
having  a  significant  adverae  effect  on 
sea  turtles.  Likewise,  conservaUon 
measures  may  be  modified  if  monitoring 
to  assess  turtle  mortality  indicates  that 
the  incidental  take  level  is  approaching 
the  incidental  take  level  established  by 
the  biological  opinion  for  this  action 
issued  as  a  result  of  consultation  under 
section  7  of  the  ESA.  That  level  is  20 
documented  or  estimated  takes  (four  by 
mortaUty)  of  leatherback  tiulles. 

The  Assistant  Administrator  may 
impose  additional  conservation 
measures  on  the  fishery  if  the  incidental 
take  level  is  met  or  exceeded,  if 
significant  or  unanticipated  levels  of 
lethal  or  nonlethal  takings  or  stranding 
of  sea  turtles  associated  with  fishing 
activities  in  the  leatherback 
conservation  area  occur,  or  if  there  is 
noncompliance  with  this  action.  Such 
additional  restrictions  may  include 
closing  areas  or  the  entire  leatherback 
conservation  zone  to  all  shrimping. 
Notification  will  be  published  in  the 
Federal  Register  announcing  any 
additional  sea  turtle  conservation 
measures,  including  any  extension  of 
the  30-day  requirement 


Qaaaificatkia 

The  Assistant  Administrator  has 
determined  that  this  action  ia  necessary 
to  respond  to  an  emergency  situation  to 
conserve  and  provide  adequate 
protection  for  endangered  leatherback 
sea  turUes.  This  action  ia  conaistoot 
with  the  ESA  and  other  applicable  law. 
This  action  does  not  require  a  regulatory 
impact  analysis  imder  Executive  Order 
12291  because  it  is  not  a  major  rule. 

Pursiiant  to  section  553(b)(B)  and 
553(d)  of  the  Administrative  Procedure 
Act  (APA),  the  Assistant  Administrator 
finds  there  is  good  cause  to  take  thia 
action  on  an  emergency  basis.  It  ia 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  provide 
notice  and  opportunity  for  prior 
comment.  Relatively  high  levels  of 
leatherback  sea  turtles  recently  have 
been  reported  in  Florida  and  Georgia, 
and  closures  and/or  restrictions  may 
need  to  be  imposed  quickly.  The  action 
announced  by  this  notice  is  needed  at 
this  time  so  that  shrimp  trawlen  will 
monitor  NOAA  weather  radio  and 
prepare  for  closures  and/or  restrictions 
in  specific  areas  where  relatively  high 
leatherback  sea  turtle  concentrations  are 
identified.  Comments  were  solicited  on 
potential  leatherback  conservation 
measures  (57  FR  57348.  December  4, 
1992).  and  a  sununary  of  the  comments 
received  and  the  response  to  those 
comments  app>eara  at  57  FR  40850, 
September  8, 1992.  NMFS  also  solicited 
comments  in  meetings  with  fishing 
groups  and  state  officials  concerning 
this  problem.  Pxusuant  to  section 
553(d),  the  Assistant  Administrate 
finds  there  is  good  cause  to  waive  the 
usual  30-day  delay  in  the  effective  date 
for  this  action.  Advance  preparation  is 
not  necessary  to  monitor  NOAA  weather 
radio.  While  time  may  be  needed  to 
make  or  procure  a  Taylor  TED  or  a 
modified  Morrison  TED.  restricted  areas 
will  be  relatively  small  in  size  and 
shrimp  trawlera  should  be  able  to 
operate  in  other  areas  with  existing  gear. 

Because  neither  section  553  of  the 
APA  nor  any  other  law  requires  that 
general  notice  of  proposed  riilemaking 
be  published  for  this  action,  under 
section  603(b)  of  the  Regulatory 
Flexibility  Act,  an  initial  Regulatory 
FlexibiUty  Analysis  is  not  required. 

The  Assistant  Administrator  prepared 
an  EA  for  die  final  rule  (57  FR  57348, 
December  4, 1992).  A  supplemental  EA 
prepared  specifically  for  this  action 
concludes  that,  with  specified 
mitigation  measures,  this  action  will 
have  no  significant  impact  on  the 
human  aavironmant 
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This  action  does  not  contain  a 
coUection-of-information  requiroment 
subject  to  the  Paperwork  Reouction  Act. 

LMtofSu^ects 

50  CFR  Part  217 

Endangered  and  threatened  species. 
Exports.  Fish,  Imports,  Marine 
mammals,  Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports.  Marine  mammals. 
Transportation. 

Dated:  May  12, 1993. 
SamiMl  W.  McKsm, 

Acting  Deputy  Director,  National  Marine 
Fisheries  Service. 

[FR  Doc  93-11637  Filed  5-12-«3;  4:33  pm) 

BtLUNQ  cooc  »io-n-m 

50  CFR  Part  227 
[Doeket  No.  9207a0-2180] 

Sea  Turtle  Conaervation;  Shrimp 
Trawling  Requirementa 

AGCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Turtle  excluder  device 
exemption. 

SUMMARY:  NMFS  will  continue  to  allow 
limiting  tow  times  as  an  alternative  to 
the  requirement  to  use  turtle  excluder 
devices  (TEDs)  by  shrimp  trawlers  in  a 
small  area  off  the  coast  of  North 
Carolina  for  30  days.  Tow  times  will  be 
limited  to  no  longer  than  30  minutes. 
This  area  seasonally  exhibits  high 
concentrations  of  brown  algae, 
Didyopteris  sp..  and  a  red  alga. 
Halymenia  sp.  Shrimp  Uve  witliin  the 
algae,  which  shrimpers  harvest.  TEOs 
are  impractical  because  they  clog  or 
exclude  a  large  p>ortion  of  the  algae. 
Limiting  tow  times  to  30  minutes  will 
allow  fishermen  to  harvest  shrimp 
efficiently  and  will  maintain  adequate 
protection  for  sea  turtles  that  may  be 
nesting  in  this  area.  NMFS  will  monitor 
the  situation  to  ensure  there  is  adequate 
protection  for  sea  turtles  in  this  area 
when  tow-time  limits  are  allowed  in 
lieu  of  TEDs  and  to  determiue  whether 
algal  concentrations  continue  to  make 
TED  use  impracticable. 
EFFtcnvE  DATES:  This  rule  is  effective 
from  May  12. 1993  through  June  11, 
1993. 

ADDRESSES:  Comments  on  the 
collection-of-information  requirement  in 
this  action  should  be  directed  to  the 
Office  of  Protected  Resources,  NMFS. 
1335  East-West  Highway,  Silver  Spring. 
MD  20910,  Attention:  Phil  Williams, 
and  to  the  Office  of  Information  and 


Regulatory  Affairs.  OMB,  Washington, 
DC  20503.  Attention:  Desk  Office  for 
NOAA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Williams.  NMFS  National  Sea 
Turtle  Coordinator  (301/713-2322)  or 
Charles  A.  Oravetz.  Chief.  Protected 
Species  Program.  Southeast  Region. 
NMFS,  (813/893-3366). 

SUPPI^MENTARY  INFORMATION: 
Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA),  16  U.S.C 
1531  etseq.  Incidental  capture  by 
shrimp  trawlers  has  been  documented 
for  five  species  of  sea  turtles  that  occur 
in  offshore  waters  of  North  Carolina. 
Under  the  sea  turtle  conservation 
regulations  at  50  CFR  parts  217  and  227, 
as  of  January  1, 1993.  all  shrimp 
trawlers,  regardless  of  length,  in 
offshore  waters  of  the  Atlantic  Area, 
including  off  North  Carolina,  are 
required  to  use  approved  TEDs  in  trawls 
year-round,  with  a  few  exceptions  not 
applicable  to  this  rule. 

Under  50  CFR  227.72(e)(3)(ii),  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  may 
allow  compliance  with  tow-time 
restrictions  as  an  alternative  to  the  TED 
requirement  if  he/she  determines  that 
the  presence  of  algae,  seaweed,  debris, 
or  other  special  environmental 
conditions  in  a  particular  area  make 
trawling  with  TCD-equipped  nets 
impracticable.  The  Assistant 
Administrator  has  determined  that 
immediate  action  is  necessary  to 
conserve  sea  turtles  pursuant  to  the 
regulations  at  50  CFR  227.72(e)(6).  The 
Assistant  Administrator  has  also 
determined  that  incidental  takings  of 
sea  turtles  during  shrimp  trawling  are 
unauthorized  unless  these  takings  are 
consistent  with  the  applicable  biological 
opinions  and  associated  incidental  take 
statements. 

Special  Environmental  Conditions  and 
Need  fior  Special  Restrictions 

NMFS  has  determined  that  the 
environmental  conditions  in  the 
restricted  area  continue  to  render  TED 
use  impracticable.  In  addition,  no  sea 
turtles  have  been  stranded  in  the  North 
Carolina  restricted  area  during 
exemption  periods  and  state  officials 
have  reported  complete  compliance 
with  tow-time  restrictions.  Therefore, 
the  Assistant  Administrator  extends  the 
authorization  to  use  restricted  tow  times 
previously  issued  on  April  12.  1993  (58 
FR  19361),  as  an  ahemative  to  the 
requirement  to  use  TEDs,  in  the  North 


Carolina  restricted  area.  Specifically,  all 
shrimp  trawlers  in  the  North  Carolina 
restricted  area  from  May  12. 1993 
through  June  11. 1993  are  authorized,  as 
an  alternative  to  the  otherwise  required 
use  of  TEDs.  to  limit  tow  times  to  30 
minutes  for  the  next  30  days. 

The  Assistant  Administrator  has 
determined  that  tows  should  be  limited 
to  no  more  than  30  minutes  in  order  to 
provide  sufficient  protection  for  nesting 
turtles  in  this  area.  NMFS  prepared  a 
biological  opinion  (April  1. 1993)  for  a 
proposed  rule  exempting  shrimpers  in 
the  North  Carolina  restricted  area  year- 
round.  In  that  opinion,  the  AKsistant 
Administrator  determined  that  the 
restrictive  tow-time  Umit  of  30  minutes 
is  necessary  during  North  Carcluia's  sea 
turtle  nesting  season  (May  15  tlirough 
August  15)  to  provide  sufficient 
protection  for  nesting  females  and 
attendant  males  that  gather  off  nesting 
beaches  in  the  restricted  area.  Tow 
times  of  30  minutes  will  not  impact 
shrimper's  normal  trawl  tima«i  because 
heavy  alga  concentrations  characteristic 
of  these  warmer  months  cause 
shrimpers  to  shorten  their  tow  times  to 
approximately  15-30  minutes. 

This  action  provides  shrimpers  in  the 
North  Carolina  restrided  area  with 
immediate  relief  from  having  to  comply 
with  an  impractical  TEE>-use 
requirement,  while  comments  are  being 
received  on  a  proposed  rule  that  would 
amend  50  CFR  parts  217  and  227  to 
provide  permanent  relief  The  tow-time 
limit  and  other  requirements  imposed 
by  this  action  will  provide  adequate 
protection  for  endangered  and 
threatened  sea  turtles  in  the  North 
Carolina  restricted  area. 

Comments  on  the  Previous  TED 
Exemption 

Only  one  comment,  from  the  Center 
for  Marine  Conservation  (CMC),  has 
boen  received  to  date  on  the  April  15. 
1993.  action  allowing  restricted  tow 
times  instead  of  TEDs  in  the  North 
Carolina  restricted  area.  CMC  raised 
four  primary  contxms:  (1)  Not  enough 
information  is  known  about  the  effects 
of  tl'is  exemption  on  sea  turtles  to 
support  a  permanent  exemption;  (2) 
tow-time  restrictions  do  not  provide 
protection  comparable  to  TEDs;  (3)  tow- 
time  enforcement  and  incidental  take 
documentation  is  difficult  without  100- 
percent  observer  coverage;  and  (4)  the 
exemption  should  be  terminated  if 
strandings  indicate  that  tow  times  are 
causing  turtle  mortalities. 

NMFS  Response 

NMFS  intends  to  propose  regulations 
making  the  TED  exemption  permanent 
in  tiie  North  Carolina  restricted  area. 
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Meanwhile,  NMFS  is  monitoring  the 
effects  of  this  temporary  exemption  on 
sea  turtles.  To  date,  no  adverse  effects 
on  sea  turtles  related  to  this  exemption 
have  been  documented.  During  NMFS' 
continued  review  of  shrimping  in  the 
restricted  area,  there  have  been  no 
observed  takes  and  no  strandings  that 
were  related  to  shrimping  activities. 

While  NMFS  agrees  with  CMC  that 
TEDs  provide  a  better  means  of 
protection  of  sea  turtles,  limited  tow 
times  are  an  adequate  alternative  to 
TEDs  when  TED  use  is  impracticable. 

NMFS  also  agrees  with  CMC's 
comment  that  an  observer  on  board  each 
vessel  using  tow  times  is  a  preferable 
way  of  monitoring  the  incidental  take  of 
turtles.  However,  NMFS  does  not 
believe  that  full  observer  coverage  is 
necessary  because  of  the  law  number  of 
stranded  turtles  when  exemptions  were 
in  effect  and  the  absence  of  any 
observed  or  reported  captures  or 
mortalities  of  turtles.  NMFS  and  State 
ofHcials  intend  to  observe  fishing 
activities  in  the  North  Carolina 
restricted  area  every  other  day  during 
the  nesting  season. 

Finally.  NMFS  agrees  that  this 
exemption  should  be  modified  if 
strandings  or  other  information  indicate 
that  limited  tow  times  are  taking  turtles. 
If  limited  tow  times  in  the  North 
Carolina  restricted  area  cause  one  death 
of  a  Kemp's  ridley,  hawksbill,  green,  or 
leatherback  sea  turtle,  or  two  loggerhead 
turtle  deaths,  then  NMFS  may  terminate 
or  change  the  terms  of  the  exemption. 

Sea  Turtle  Conservation  Measures 

Shrimp  trawlers  in  the  North  Carolina 
restricted  area  may  restrict  tow  times  to 
30  minutes  or  less  as  an  alternative  to 
the  requirement  to  use  TEDs.  "Tow 
times"  are  measured  from  the  time  that 
the  trawl  door  enters  the  water  until  it 
is  removed  from  the  water.  For  a  trawl 
that  is  not  attached  to  a  door,  the  two 
time  is  measured  from  the  time  the 
codend  enters  the  water  until  it  is 
removed  from  the  water.  The  "North 
Carolina  restricted  area"  is  that  portion 
of  the  offshore  waters  between  Rich 
Inlet.  North  Carolina  (34''17.6'  N. 
latitude),  and  Browns  Inlet,  North 
Carolina  (34''35.7'N.  latitude),  the  inner 
boundary  of  which  is  the  72  COLREGS 
demarcation  line  (International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972)  and  the  outer  boundary  of 
which  is  1  nautical  mile  (nm)  seaward 
of  that  line. 

The  owner  or  operator  of  a  shrimp 
trawler  trawling  in  the  North  Carolina 
restricted  area  must  register  with  the 
Director,  Southeast  Region,  NMFS.  by 
telephcming  at  813/893-3141.  The 
following  information  is  required:  (1) 


The  name  and  official  number  of  the 
vessel;  (2)  the  time  and  date  of  the 
telephone  registration;  (3)  the  number  of 
the  state  permit  authorizing  fishing  in 
the  restricted  area;  (4)  the  dates  trawling 
operations  in  the  North  Carolina 
restricted  area  are  expected  to  be 
conducted;  and  (5)  if  the  owner  or 
operator  intends  to  trawl  in  the  North 
Carolina  restricted  area  using  the  30- 
minute  limited  tow-time  option,  a 
statement  to  that  effect. 

If  required  by  the  Assistant 
Administrator,  or  his  designee,  the 
owner  and  operator  of  a  shrimp  trawler 
trawling  in  the  North  Carolina  restricted 
area  must  carry  a  NMFS-approved 
observer.  The  observer  will  monitor 
compliance  with  required  conservation 
measures,  including  restricted  two 
times,  and  resuscitation  of  captured 
turtles  in  accordance  with  50  CFR 
227.72(e)(l)(i). 

Any  person  who  does  not  comply 
with  any  requirement  in  this  action  is  in 
violation  of  50  CFR  227.72(e)(3). 

Additional  Sea  Turtle  Conservation 
Measures 

The  Assistant  Administrator,  at  any 
time  during  the  effectiveness  of  this 
action,  may  modify  the  required 
conservation  measures  through 
notiHcation  in  the  Federal  Register,  if 
necpssary  to  ensure  adequate  protection 
of  endangered  and  threatened  sea 
turtles.  Under  this  procedure,  the 
Assistant  Administrator  will  impose  any 
necessary  additional  or  more  stringent 
measures,  including  requiring  more 
restrictive  tow  times  or  synchronized 
tow  times,  if  the  Assistant 
Administrator  determines  that:  (1)  there 
is  insufficient  compliance  with  the 
required  conservation  measures;  (2)  the 
conservation  measures  are  indequate  to 
protect  sea  turtles;  or  (3)  compliance 
cannot  be  monitored  effectively. 
Likewise,  conservation  measures  may  be 
modified  if  the  incidental  take  level  of 
sea  turtles,  established  by  the  biological 
opinion  written  for  this  action  under 
section  7  of  the  ESA,  is  reached.  That 
level  is  one  lethal  take  of  a  Kemp's 
ridley,  green,  hawksbill,  or  leatherback 
turtle;  or  two  lethal  takes  of  loggerhead 
turtles. 

The  Assistant  Administrator  may 
terminate  this  exemption  for  the  North 
Carolina  restricted  area  if  the  incidental 
take  level  is  reached,  if  conditions  do 
not  make  trawling  with  TEDs 
impracticable,  or  if  conditions  do  not 
allow  adequate  enforcement  of  the  tow- 
time  alternative.  NMFS  will  monitor 
algal  concentrations  regularly  in  the 
restricted  area  to  evaluate  the  need  for 
continued  TED  exemption  for  this  local 
fishery.  Finally,  the  Assistant 


Administrator  may  terminate  this 
exemption  for  the  North  Carolina 
restricted  area  if  shrimpers  refuse  to 
accept  observers  when  requested  to  do 
so  and  the  level  of  observer  coverage  is 
insufficient  to  monitor  incidental  take 
adequately.  The  Assistant  Administrator 
may  take  such  action,  for  these  or  other 
reasons,  as  appropriate,  at  any  time. 
Notification  will  be  published  in  the 
Federal  Register  announcing  any 
additional  sea  turtle  conservation 
measures  or  the  termination  of  the  tow- 
time  option  in  th<f  North  Carolina 
restricted  area. 

Qassification 

The  Assistant  Administrator  has 
determined  that  this  action  is  necessary 
to  provide  relief  from  an  impractical 
TED-use  requirement,  while  providing 
adequate  protection  for  listed  sea 
turtles,  and  while  comments  are  being 
received  for  the  proposed  rule  that 
would  amend  50  CFR  parts  217  and  227 
to  allow  for  a  permanent  tow-time 
allowance  in  the  North  Carolina 
restricted  area.  It  is  anticipated  that  this 
action  will  be  extended  for  one  or  two 
additional  30-day  periods  to  allow 
completion  of  the  permanent 
rulemaking.  This  action  is  consistent 
with  the  ESA  and  other  applicable  law. 
This  action  does  not  require  a  regulatory 
impact  analysis  imder  Executive  Order 
12291  because  it  is  not  a  major  rula. 

Because  neither  section  553  of  the 
Administrative  Procedure  Act  (APA) 
nor  any  other  law  requires  that  general 
notice  of  proposed  rulemaking  be 
published  for  this  action,  under  section 
603(b)  of  the  Regulatory  Flexibility  Act, 
an  initial  Regulatory  Flexibihty 
Analysis  is  not  required. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (£A)  for 
the  final  rule  published  on  December  4. 
1992,  (57  FR  56348).  the  interim  final 
rule  published  on  September  8. 1092. 
(57  FR  40861),  the  two  previous  interim 
final  rules  implementing  this  TED 
exemption  program  (57  FR  33452,  July 
29.  1992;  and  57  FR  40859,  September 
8, 1992).  and  the  notice  actions  (57  FR 
45986,  October  6,  1992),  (57  FR  52735, 
November  5,  1992),  (57  FR  57968, 
December  8, 1992)  and  (58  FR  19631, 
April  15, 1993)  which  continued  the 
exemption  through  May  12, 1993.  An 
EA  prepared  for  this  action  concludes 
that,  with  specified  mitigation 
measures,  this  action  would  have  no 
significant  impact  on  the  human 
environment. 

This  action  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act,  namely. 
requests  for  registration  to  trawl  in  the 
North  Carolina  restricted  area.  This 
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collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  control 
number  0648-0267.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  7 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  tliis  collection  of 
information,  including  suggestions  for 
reducing  this  biirden.  may  be  sent  to 
NMFS  and  OMB  (see  AOOflESSES). 

The  Assistant  Administrator, 
pursuant  to  section  553{b){B)  of  the 
APA,  finds  there  is  good  cause  to  extend 
this  exemption  on  an  immediate  basis 
and  that  it  is  impracticable  and  contrary 
to  the  public  interest  to  provide  advance 
notice  and  opportunity  for  comment. 
Faihire  to  implement  temporary 
measures  would  result  in  fishermen  not 
being  able  to  catch  shrimp  as  effici^itiy 
as  possible  in  the  North  Carolina 
restricted  area,  while  still  protecting 
endangered  and  threatened  see  turtles. 
Because  this  action  relieves  a  restriction 
(the  requirement  to  use  TEDs),  under 
section  553(d)(1)  of  the  APA.  this  being 
made  immediately  effective. 

Dated:  May  12, 1993. 

Samoal  W.  MdCMn. 

Actu»g  Deputy  Director.  Satioaal  Marine 
Fishtriet  Service. 
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50  CFR  Part  227 
[Doctol  Na  t1077«-9119) 

Sea  Turtia  Conaanratkm;  Shrimp 
TratMttng  RaqulFamanta 

AGEMCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACnOH:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  issues  this  final  rule, 
technical  amendment,  to  amend  the 
regulations  requiring  most  shrimp 
trawlers  operating  in  the  Gulf  of  Mexico 
and  the  Atlantic  Ocean  off  the 
southeastern  United  States  to  xise  Turtle 
Excluder  Devices  (TEXk)  to  reduce  the 
incidental  capture  of  endangered  and 
threatened  sea  turtles  during  shrimp 
trawling.  This  technical  amendment 
adds  the  Taylor  TED  to  the  list  of 
approved  soft  TEDs  and  authorizes 
modifications  to  the  Morrison  TED  that 
will  allow  leatherback  turtles  to  escape. 
The  Intended  effect  of  this  rule  is  to 


approve  TEDs  that  will  allow 
leatherback  turtles  caught  in  shrimp 
trawls  to  escape. 

EFFECTIVE  DATE:  Effective  May  12. 1992. 
FOR  FURTHER  INFORMATKM  COMTACT:  Phil 
Williams.  NMFS  National  Sea  Turtle 
Coordinator  (301/713-2319)  or  Charles 
A.  Oravetz,  Chief.  Protected  Species 
Program.  NMFS.  Southeast  Region  (813/ 
839-3366). 

SUPPLEMENTARY  MFORMATXMC. 

Background 

Regulations  at  50  CFR  227.72(e) 
require,  with  certain  exceptions,  that 
shrimp  trawlers  in  the  Atlantic  Area  and 
Gulf  Area  have  NMFS-approved  TEDs 
installed  in  nets  that  are  rigged  for 
fishing.  TEDs  are  designed  to  allow  sea 
turtles  caught  in  shrimp  trawls  to 
escape.  The  regulations  currently  allow 
the  use  of  hard  TEDs,  which  have  rigid 
deflector  grids  and  meet  specified 
generic  standards,  and  soft  TEDs,  which 
have  deflector  panels  made  from 
polypropylene  or  polyethylene  webbing 
and  meet  specified  standards.  In  the 
existing  regulations  there  are  three 
approved  soft  TEDS:  The  Morrison. 
Parrish.  and  Andrews.  This  final  rule 
allows  the  use  of  a  fourth  TED.  the 
Taylor  TED,  and  allows  two  specific 
modifications  to  the  Morrison  TED.  The 
Taylor  TED  and  a  modified  Morrison 
TED  have  escape  openings  large  enough 
for  leatherback  turtles.  The  dimensions 
of  the  escape  openings  of  the  other 
approved  TEDs  are  insufficient  for 
leatherback  turtles.  Leatherbaci  turtles 
are  significantly  larger  than  odier  sea 
turtles. 

The  Taylor  TED  and  the  modified 
Morrison  TED  have  escape  openings  no 
less  than  96-inches  (244cm)  in  taut 
length.  These  openings  allow 
leatherback  turtles  ample  room  to 
escape.  Based  on  strandings  data,  the 
largest  leatherback  turtle  encountered 
measured  65  inches  (165  cm)  over-lhe- 
curve  width,  which  roughly  translates  to 
a  circumference  of  130  inches  (330  cm). 
A  96-lnch  (244  cm)  straight-fine  opening 
translates  to  a  circumference  of  192 
inches  (488  cm)  and  is  designed  to 
avoid  potential  entanglement  of  fi-ont 
flippers  which  on  leatherback  turtles 
may  span  over  100  inches  (254  cm). 

Taylor  TED  Tasting 

Regulations  at  50  CFR  227.72(e)(5) 
coil  tain  a  provision  for  approval  of  new 
TEDs  if  the  TEDs  ere  tested  according  to 
procedures  specified  in  published 
protocols  (52  FR  24262.  June  29.  1987; 
55  FR  41093.  October  9. 1990)  and  are 
found  to  be  97-percent  effective  in 
releasing  sea  turtles  from  trawls.  The 
Taylor  TED.  a  soft  TED  with  a  triangular 


piece  of  6-inch  (15.2  cm)  polyethylene 
webbing  that  angles  upward  within  the 
trawl  to  an  exit  opening  on  the  top  of 
the  trawl  ahead  of  the  extension,  was 
tested  by  NMFS  at  Panama  Qty.  Florida, 
in  August  1991.  The  trials  consisted  of 
two  parts:  (1)  An  evaluation  of  actual 
turtle  release  fitjm  TED-  equipped  nets 
by  NMFS  scuba  divers  who  videotaped 
the  tests:  and  (2)  an  evaluation  of  test 
results  by  a  panel  of  Industry  and  Sea 
Grant  representatives,  sea  turtle  experts, 
and  NMFS  scientists  and  gear 
specialists.  The  NMFS  TED  previously 
approved  and  found  to  be  97-percent 
effective  in  releasing  sea  turtles  was 
used  as  tlie  control;  i.e..  the  Taylor  6- 
inch  (15.2-an)  TED  design  tested  had  to 
meet  the  same  turtle  exclusion  rate  as 
the  NMf  S  TED. 

In  initial  testing,  the  NMFS  Ted- 
equipped  control  net  released  23  turtles 
out  of  25  introduced,  setting  the 
performance  standard.  In  comparison, 
during  the  Taylor  TED  test.  20  of  the  20 
turtles  introduced  into  the  net  escaped. 
Turtles  were  observed  to  make  contact 
with  the  6-inch  (15.2-cm)  panel,  but 
were  able  to  remove  their  flippers  fitira 
the  mesh.  The  TED  flap,  whicn  was 
weighted  with  chain,  did  not  appear  to 
hamper  the  escape  of  the  turtles. 
Because  the  Taylor  TED  demonstrated  a 
100-percent  exclusion  rate,  which 
exceeds  the  perfonnance  requirement  in 
the  testing  protocol,  the  Taylor  TED  is 
approved. 

Authorized  ModificatioiM  of  the 
Morrison  TED 

The  first  authorized  modification  to 
the  Morrison  TED  consists  of  a 
horizontal  cut.  in  addition  to  the 
presently  required  vertical  cut.  at  the 
escape  opening.  The  opening  thus 
becomes  triangular  shaped  with  the 
apex  pointing  to  the  rear  of  tlie  trawL 
This  modification  creates  an  enlarged 
opening  that  should  allow  the  escape  of 
large  turtles.  A  flap  of  no  larger  than  2- 
inch  (5.1-cm)  stretched  mesh,  untreated 
nylon  webbing  may  be  attached  at  the 
forward  edge  of  the  opening  to  reduce 
shrimp  loss. 

The  second  authorized  modification 
to  the  Morrison  TED  allows 
reconfiguration  to  meet  specifications  of 
the  Taylor  TED.  The  Taylor  TED  is 
basically  a  Morrison  THD  with  the  apex 
removed  and  with  a  horizontal  instead 
of  a  vertical  cut  lor  the  escape  opening. 
Given  thai  the  6-inch  (15.2-cm)  Taylor 
TED  passed  the  testing  protocol, 
modification  of  the  8-inch  (20.3-cm) 
Morrison  TED  to  the  configuration  of 
the  Taylor  TED  should  only  increase 
turtle  exclusion  capabiUties.  and  should 
be  beneficial  to  leatherback  turtles  in 
that  the  escape  opening  is  enlarged. 
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QaMification 

This  action  is  authorized  by  50  CFR 
227.72(e)(S)  and  is  consistent  with  the 
Endangered  Species  Act  (ESA)  and 
other  applicable  law. 

This  nnal  rule  technical  amendment 
adds  another  soft  TED  to  the  list  of 
authorized  TEDs  and  allows  two 
modiflcations  to  a  previously  authorized 
TED.  Pursuant  to  section  553(b)(B)  of 
the  Administrative  Procedure  Act 
(APA).  the  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  finds  that  it  is 
unnecessary  and  contrary  to  the  pubUc 
interest  to  provide  prior  notice  and 
opportunity  for  comment  on  this  action 
because  it  merely  notifies  the  public 
that  the  Taylor  TED  has  been  approved 
and  that  the  Morrison  TED  may  be 
modified  in  certain  respects.  Because 
this  action  relieves  a  restriction, 
pursuant  to  section  553(d)  of  the  APA, 
30-day  delayed  effectiveness  for  this 
action  is  not  required. 

The  Assistant  Administrator  finds 
that  this  action  is  in  compliance  with 
E.0. 12291.  This  final  rule,  technical 
amendment,  does  not  change  any  of  the 
regulatory  impacts  previously  analyzed. 
Accordingly,  a  regulatory  impact  review 
for  this  Bnal  rule  was  not  prepared. 

Because  this  final  rule,  technical 
amendment,  is  being  issued  without 
prior  public  comment,  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  and  none 
has  been  prepared. 

Because  this  action  does  not  alter  the 
conclusions  of  previous  environmental 
impact  analyses  and  environmental 
assessments,  it  is  categorically  excluded 
by  NOAA  Administrative  Order  216-6 
firom  the  requirement  to  prepare  an 
environmental  assessment. 

This  rule  does  not  contain  a 
collection-of-in formation  requirement 
subject  to  the  Paperwork  Reduction  Act, 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

List  of  Sub)ects  in  50  CFR  Part  227 

Endangered  and  threatened  species, 
Exports,  Imports,  Marine  mammals, 
Transportation. 

Dated:  May  12, 1993. 

Samuel  W.  McKeen, 

ActJng  Deputy  Director,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  227  is  amended 
as  follows: 


PART  227— THREATENED  FtSH  AND 
WILDLIFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531  etseq. 

2.  hi  §  227.72  after  the  paragraph 
heading  for  (e)(4)(ii)(A),  the  existing  text 
is  redesignated  as  paragraph 
(e)(4)(ii)(A)(l)  with  the  heading 
"Description.";  paragraphs 
(e)(4)(ii)(A)(2)  and  (e)(4)(ii)(D)  are 
added;  and  the  introductory  text  to 
paragraph  (e)(4)(iii)  is  revised  to  read  as 
follows: 

f  227.72    Exceptione  to  prohibition*. 


(e)*  •  • 

(4)  •  •  • 

(ii)*  •  • 

(A)*  •  • 

{2)  Allowable  Modifications.  The 
Morrison  TED  described  in  paragraph 
(e)(4)(ii)(A)(2)  of  this  section  may  be 
modified  to  increase  the  size  of  the 
escape  opening  to  the  dimensions 
speciRea  in  the  description  of  the 
Taylor  TED  in  paragraph  (e)(4)(ii)(D)  of 
this  section  and  a  webbing  flap  over  the 
escape  opening  may  be  installed  as 
specified  in  the  description  of  the 
Taylor  TED  in  that  paragraph.  For  the 
Morrison  TED,  the  apex  may  be 
removed  no  more  than  48  inches  (122 
cm)  forward  of  the  rear  edge.  A 
rectangular  section  48  inches  (122  cm) 
long  must  be  sewn  evenly  to  the  rear  of 
the  deflector  panel  to  maintain  the 
length  prescribed  in  the  description  of 
the  Morrison  TED.  The  Morrison  TED 
may  also  be  altered  as  described  for  the 
Taylor  TED  by  cutting  a  horizontal 
opening  of  not  less  than  96  inches  (244 
cm)  at  a  point  where  its  entire  length  is 
above  the  deflector  panel — the  forward 
edge  of  the  opening  must  extend  from 
the  attachment  of  the  deflector  panel  on 
one  side  of  the  body,  across  the  top  of 
the  body,  to  the  attachment  of  the 
deflector  panel  on  the  other  side. 

(D)  Taylor  TED  (Figures  9a  and  9b). 
The  Taylor  TED  is  constructed  of  6-inch 
(15.2-cm)  polyethylene  or 
polypropylene  webbing  that  is  heat-set 
knotted  or  braided.  The  Taylor  TED 
deflector  panel  must  be  not  less  than 
228  inches  (580  cm)  on  the  leading  edge 
and  not  less  than  120  inches  (305  cm) 
long.  The  leading  edge,  sides,  and  apex 
of  the  deflector  panel  must  be  sewn  to 
the  trawl  body  so  as  to  form  a  complete 
barrier  to  large  objects  inside  the  trawl 


net  forward  of  the  codend  or  extension. 
The  apex  may  be  removed  not  more 
than  24  inches  (61  cm)  forward  of  the 
rear  point.  If  the  apex  is  removed,  a 
rectangular  section  24  inches  (61  cm) 
long  must  be  sewn  evenly  to  the  rear  of 
the  deflector  panel  to  maintain  the  120- 
inch  (305  cm)  length.  The  leading  edge 
of  the  Taylor  TED  deflector  panel  must 
be  sewn  to  the  bottom  body  of  the  trawl 
net.  The  rear  point  of  the  deflector 
panel,  or  rear  edge,  if  the  apex  is 
removed,  must  be  sewn  evenly,  centered 
across  the  top  body.  An  escape  opening 
must  be  located  on  the  top  of  the  trawl 
body  centered  over  the  deflector  panel. 
The  opening  must  measure  not  less  than 
96  inches  (244  cm),  must  be  in  a  single 
row  of  meshes,  and  must  be  located  no 
farther  forward  than  the  point  where  its 
entire  length  is  above  the  deflector 
panel — the  forward  edge  of  the  opening 
must  extend  from  the  attachment  of  the 
deflector  panel  on  one  side  of  the  body, 
across  the  top  of  the  body,  to  the 
attachment  of  the  deflector  panel  on  the 
other  side.  All  trawl  webbing  above  the 
deflector  panel  between  the  96- inch 
(244  cm)  cut  and  the  {>osterior  edge  of 
the  deflector  panel  must  be  removed.  A 
rectangular  flap  of  nylon  webbing  not 
larger  than  2-inch  (5.1-cm)  stretched 
mesh  may  be  sewn  to  the  forward  edge 
of  the  escape  opening.  The  width  of  the 
flap  may  not  exceed  the  length  of  the 
forward  edge  of  the  triangular  opening. 
The  flap  may  extend  not  more  than  12 
inches  (30.5  cm)  beyond  the  rear  point 
of  the  escape  opening.  The  sides  of  the 
flap  may  be  attached  to  the  body,  but 
may  not  be  attached  farther  aft  ihan  the 
rear  point  of  the  escape  opening.  One 
row  of  chain  not  larger  than  Vie  inch 
(4.76  mm)  may  be  sewn  evenly  to  the 
back  edge  of  the  flap.  The  length  of  the 
chain  may  not  exceed  the  width  of  the 
flap. 

(iii)  Allowable  modifications.  No 
modiHcations  may  be  made  to  an 
approved  soft  TED,  except  for  the 
modifications  described  in  (e)(4)(ii). 
Only  the  following  modifications  may 
be  made  to  an  approved  hard  TED: 

3.  Figures  9a  and  9b  are  added  to  the 
part  to  read  as  follows: 

BIUJNG  COM  JilO-a-M 
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50  CFfl  PMto  872  and  678 
(OoclMt  No.  930367-3103] 
RIN084«-AP06 

Groundfiah  of  the  Gutf  of  Alaaka; 
Bering  Sea  and  Aleutian  lalanda  Area 

AOENCV:  National  Marina  Fiaheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTKM:  Final  rule. 

SUMMARY:  NMFS  is  establishing 
mandatory  careful  release  proosdures 
for  Pacific  halibut  taken  incidental  to 
the  book-and-line  gear  fisheries  for 
^oundfish  of  the  Bering  Sea  and 
Aleutian  Islands  area  (BSAI)  and  Gulf  of 
Alaska  (GOA).  This  rule  is  necessary  to 
reduce  hahbut  bycatch  mortality  rates, 
increase  the  amount  of  groundfish 
harvested  by  hook-and-Iine  gear 
fisheries  under  halibut  bycatch 
Hiortality  restrictions,  and  potentially 
decrease  overall  hahbut  bycatch 
mortality  in  the  groundfish  fisheries. 
This  rule  is  intended  to  further  the  goals 
and  objectives  of  the  fishery 
management  plans  for  the  groundfish 
fisheries  off  Alaska. 
EFFECTIVE  DATE:  May  15,  1993. 

AOOAESSES:  Individual  copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
from  the  Fisheries  Management 
Division,  Alaska  Region,  NMFS,  Box 
21668,  Juneau,  AK  99802. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ellen  R.  Varosi,  Fisheries  Management 
Division.  (907)  586-7229. 

SUPPt^MENTARY  MFOfMATION: 
Background 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the  GOA 
and  BSAJ  are  managed  by  the  Secretary 
of  Commerce  (Secretary)  under  the 
Fishery  Management  Plans  (FMPs)  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  The  FMPs 
were  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  and  are 
implemented  by  regulations  for  the  U.S. 
fishery  codified  at  50  CFR  parts  672  and 
675.  General  regulations  that  also 
p>ertain  to  the  U.S.  fisheries  are  codified 
at  50  CFR  part  620. 

At  its  December  1992  meeting,  the 
Council  recommended  that  NMFS  issue 
mandatory  careful  release  procedures 
for  Pacific  halibut  taken  incidental  to 
the  hook-and-Iine  gear  fisheries  for 


groundfish  of  the  GOA  and  BSAI.  A 
proposed  rule  was  pubUshed  in  the 
Faderal  Ragiatn-  on  April  6. 1993  (58  FR 
17821)  that  would  implement  the 
Council's  recommended  action. 

Response  to  CoimneBts 

Only  one  letter  of  comment  was 
received  during  the  comment  period. 
This  comment  and  response  is 
summarized  below. 

Comment  1 :  Regulations  include 
language  that  implies  a  subjective 
judgment  call  at  SO  CFR  672.7(k)(4)  and 
675.7(k)(4). 

Response:  NMFS  concurs  that  this 
language  could  involve  a  judgment  call. 
However,  this  language  is  necessary  to 
acknowledge  that  the  stripping  of  hooks 
from  hahbut  can  occur  through 
intentional  passive  actions  and  must  be 
avoided. 

This  final  rule  prohibits  the  release  of 
halibut  caught  incidentally  in  tl:e  hook- 
and-Iine  gear  fisheries  for  groundfish,  by 
procedures  other  than  as  speciftod  in 
the  regulations.  This  rule  does  not  apply 
to  vessels  operating  in  the  Pacific 
halibut  fishery  in  accordance  with  50 
CFR  part  301. 

A  complete  description  of  careful 
release  procedures  and  the  justification 
for  this  action  was  published  in  the 
preamble  to  the  proposed  rule. 
Additional  information  also  is  available 
in  the  EA/RIR/FRFA. 

Changes  id  the  Final  Rule  From  the 
Proposed  Rule 

One  change  was  made  in  the  final  rule 
from  the  proposed  rule  as  follows. 
Paragraphs  672.7(k)(4)  and  675.7{m)(4) 
were  changed  by  eliminating  the  phrase 
"punctured  by  Uie  gaff  or  other  device 
or."  This  phrase  was  redundant  because 
it  also  is  found  in  paragraphs  672.7(k)(3) 
and  675.7(m)(3). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
final  rule  is  necessary  for  the 
conservation  and  management  of  the 
groundfish  fisheries  off  Alaska  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  applicable  laws. 

NMFS  prepared  an  EA  for  this  final 
rule  that  discusses  the  impacts  on  the 
environment  as  a  result  of  this  rule.  The 
Assistant  Administrator  concluded  that 
no  significant  impact  on  the  human 
environment  will  result  from  its 
implementation.  A  copy  of  the  EA  is 
available  (see  ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  This 


determination  is  based  on  the  RIR 
prepared  by  NMFS.  A  copy  of  the  EA/ 
Rii^FRFA  may  be  obtained  (see 
ADDRESSES). 

NMFS  prepared  a  FRFA,  which 
concludes  that  this  rule  could  have  a 

significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  this  analysis  is  available  from 
NMFS  (see  ADDRESSES). 

The  Alaska  Regional  Director 
determined  that  fishing  activities 
conducted  under  this  rule  will  not  affect 
endangered  or  threatened  species  under 
the  Endangered  Species  Act. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

NMFS  determined  that  this  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Consistency  is  inferred  because  the 
appropriate  State  agency  did  not  reply 
within  the  statutory  time  period. 

This  rule  does  not  contain  policies 
with  federalism  implication  sufficient  to 
warrant  preparation  of  the  Federalism 
Assessment  under  E.O.  12612. 

The  Assistant  Administrator  has 
determined,  under  section  553(d)(3)  of 
the  Administrative  Procedure  Act,  that 
good  cause  exists  for  waiving  the 
minimum  30-day  delayed  effectiveness 
period  for  this  final  rule.  This 
determination  was  reached  because 
mandatory  careful  release  measures 
must  be  implemented  by  May  15, 1993, 
to  avoid  high  bycatch  mortality  rates  in 
the  GOA  and  BSAI  hook-and-Iine  gear 
fisheries.  Without  a  mid-May  effective 
date  of  the  final  rule,  unnecessarily  high 
bycatch  mortality  rates  will 
subsequently  constrain  all  GOA  and 
BSAI  hook-and-'line  gear  fisheries  under 
existing  halibut  bycatch  mortality 
restrictions.  Therefore,  the  Assistant 
Administrator  is  waiving  the  30-day 
delayed  effectiveness  period  for  this 
final  rule  so  that  it  may  he  effective 
immediately  to  achieve  the  desired 
beneficial  economic  and  resource 
effects. 

List  of  SubjecU  in  50  CFR  Parts  672  and 
67S 

Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  May  11, 1993. 
S«inuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672--GROUNOFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Autboriiy:  16  U.S.C.  1801,  et  seq. 

2.  In  §  672.7,  paragraph  (1)  is  added 
to  read  as  follows: 

S  672.7    ProhibHkMW. 


(i)  Cutting  and  gangion; 

(ii)  Positioning  the  gaff  on  the  hook 
and  twisting  the  hook  from  the  halibut; 
or 

(iii)  Straightening  the  hook  by  using 
the  gaff  to  catch  the  bend  of  the  hook 
and  bracing  the  gaff  against  the  vessel  or 
any  gear  attached  to  the  vessel; 

(3)  Pxuicture  the  halibut  with  a  gaff  or 
other  device;  or 

(4)  Allow  the  halibut  to  contact  the 
vessel,  if  such  contact  causes,  or  is 
capable  of  causing,  the  halibut  to  be 
stripped  from  the  hook. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 


(1)  With  respect  to  halibut  caught  with 
hook-and-line  gear  deployed  from  a 
vessel  fishing  for  groundfish,  except  for 
vessels  fishing  for  Pacific  halibut  in 
accordance  with  part  301  of  this  title — 

(1)  Fail  to  release  the  halibut  outboard 
a  vessel's  rails; 

(2)  Release  the  halibut  by  any  method      §675.7    Prohibition*, 
other  than;  •        •        •        , 


3.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801,  et  seq. 

4.  In  §  675.7,  paragraph  (m)  is  added 
to  read  as  follows: 


(m)  With  respect  to  halibut  caught 
with  hook-and-line  gear  deployed  from 
a  vessel  fishing  for  groundfish,  except 
for  vessels  fishing  for  Pacific  halibut  in 
accordance  with  part  301  of  this  title — 

(1)  Fail  to  release  the  halibut  outboard 
a  vessel's  rails; 

(2)  Release  the  halibut  by  any  method 
other  than; 

(i)  Cutting  the  gangion; 

(ii)  Positioning  the  gaff  on  the  hook 
and  twisting  the  hook  from  the  halibut; 
or 

(iii)  Straightening  the  hook  by  using 
the  gaff  to  catch  the  bend  of  the  hook 
and  bracing  the  gaff  against  the  vessel  or 
any  gear  attached  to  the  vessel; 

(3)  Puncture  the  halibut  with  a  gaff  or 
other  device;  or 

(4)  Allow  the  halibut  to  contact  the 
vessel,  if  such  contact  causes,  or  is 
capable  of  causing,  the  halibut  to  be 
stripped  from  the  hook. 
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This  section  of  Ihe  FEDERAL  REGISTER 
contains  notices  to  1t>e  put>ttc  of  the  proposed 
issuance  of  nrfes  and  regu4at)ons.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  par1ic^>ate  'u\  (he 
maldng  pnor  to  the  adoption  of  the  ftrurf 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part*  170  and  171 

RIN3150-AE4t 

FY  1991  and  1992  Proposed  Rule 
implementing  the  U.S.  Court  of 
Appeals  Decision  and  Revision  of  Fee 
Schedules;  100%  Fee  Recovery.  FY 
1993:  CoaecUon 

AGENCv:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule^  correction. 

SU^WIARY:  This  document  corrects  a 
proposed  rule  published  April  23. 1993 
(58  FR  21662).  which  proposes  to 
dmend  the  licensing,  inspection,  and 
annual  fees  charged  to  NRC  applicants 
tnd  licensees.  This  action  is  necessary 
to  correct  erroneous  information. 
rOfl  FURTHER  INFORMATION  CONTACT: 
C  James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-492-4301. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  23,  1993, 
beginning  on  page  21662,  in  the  issue  of 
Friday,  April  23, 1993,  make  the 
following  corrections: 

1.  On  page  21665,  in  the  first  column, 
the  fifteenth  line  of  the  first  full 
paragraph,  "three"  should  read  "four". 

2.  On  page  21665,  in  the  third 
column,  fourth  line  of  the  last 
paragraph,  "1  and  3"  should  read  "1.  3, 
and  4". 

3.  On  page  21677,  in  the  second 
column,  fifth  line  of  the  second  full 
paragraph,  "$289,000"  should  read 
"$100,000". 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  May.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Acting  Chief,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

Pocket  Na  93-NM-31-AO] 

Airworthiness  Directives;  British 
Aerospace  IModei  BAe  146  Series 
Airplanea 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146  series  airplanes.  This  proposal 
would  require  a  one-time  visual 
inspection  of  the  airbrake  servo-valve 
assembly  to  determine  whether  an 
improperly  manufactured  servo-valve 
has  been  installed,  and  replacement  of 
discrepant  parts.  This  proposal  is 
prompted  by  reports  that,  during 
production,  faulty  feedback  springs 
were  installed  in  certain  airbrake  servo- 
valves.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
malfunction  of  the  airbrake;  this  could 
result  in  uncommanded  airbrake 
extension  or  retraction,  which, 
subsequently,  could  adversely  affect 
airplane  performance. 

DATES:  Comments  must  be  received  by 
July  12,  1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
31-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  Inc.,  Avro  Division, 
22070  Broderick  Drive,  Steriing. 
Virginia  20166.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 


1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148:  fax  (206)  227-1320. 

SUPPUUyiENTARY  MFORMATKM: 
Conunenls  Invited 

Interested  persons  are  invited  to 
participate  in  the  maiung  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  iheir  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-31-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Model  BAe  146  series 
airplanes.  The  CAA  advises  that  during 
production  of  these  airplanes. 
improperly  manufactured  feedback 
springs  were  installed  in  one  batch  of 
servo-valves.  The  improperly 
manufactured  feedback  springs  failed 
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prematurely.  This  condition,  if  not 
corrected,  could  result  in  malfunction  of 
the  airbrake;  this  could  result  in 
imcommanded  airbrake  extension  or 
retraction,  which,  subsequently,  could 
adversely  affect  airplane  performance. 

British  Aerospace  has  issued  BAe  146 
Inspection  Service  Bulletin  S.B.  27-133, 
dated  January  31, 1992,  that  describes 
procedures  for  a  one-time  visual 
inspection  of  the  airbrake  servo-valve 
assembly  to  determine  whether  an 
improperly  manufactured  servo-valve 
has  been  installed.  The  service  bulletin 
also  describes  a  visual  inspection  to 
detect  the  presence  of  metalhc  debris  in 
the  filter  mesh  in  improperly 
manufactured  servo-valves,  and 
procedures  for  replacement  of 
discrepant  airbrake  actuators  and  servo- 
valve  assemblies.  The  CAA  classified 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  of  the 
airbrake  servo-valve  assembly  to 
determine  whether  an  improperly 
manufactured  servo-valve  has  been 
installed  and  to  detect  the  presence  of 
metallic  debris  in  the  servo-valve. 
Discrepant  parts  would  be  required  to 
be  replaced  prior  to  further  flight.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
The  F.\A  estimates  that  48  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $18,480,  or  $385  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(a);  and  14  CFR 
11.89. 

§39.13    [Am«nd9d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Britiah  Aerocpace:  Docket  93-NM-31-AD. 

Applicability:  Model  BAe  146  series 
airplanes;  on  which  Fairey  Hydraulics 
airbrake  servo-valve  assembly,  part  number 
3799H1.  has  been  installed;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  malfunction  of  the  airbrake; 
this  could  result  in  uncommanded  airbrake 
extension  or  retraction,  which,  subsequently, 
could  adversely  affect  airplane  performance, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 


inspection  to  determine  whether  Abex  servo- 
valve,  part  number  72189.  has  been  installed 
and  to  identify  the  serial  number  on  the  Abex 
servo-valve,  in  accordance  with  British 
Aerospace  BAe  148  Inspection  Service 
Bulletin  SB.  27-133,  dated  January  31, 1992. 

(1)  If  an  Abex  servo-valve,  part  number 
72189.  has  been  installed,  having  a  serial 
number  listed  in  Table  I  of  the  service 
bulletin:  Prior  to  further  flight,  accomplish 
the  requirements  of  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)ofthisAD. 

(i)  Remove  the  existing  servo-valve 
assembly  in  accordance  with  the  service 
bulletin. 

(ii)  Perform  a  visual  inspection  to  detect 
metallic  debris  in  the  filter  mesh  in  the  servo- 
valve  in  accordance  with  the  service  bulletin. 
If  any  debris  is  detected,  replace  the 
currently  installed  airbrake  actuator  with  a 
new  or  serviceable  airbrake  actuator,  and 
install  a  new  or  serviceable  servo-valve 
assembly  in  accordance  with  the  service 
bulletin. 

(2)  If  an  Abex  servo-valve  has  been 
installed  and  has  a  serial  number  listed  in 
Table  2  of  the  service  bulletin:  Prior  to 
further  flight,  reidentify  the  servo-valve  in 
accordance  with  the  service  bulletin. 

(3)  If  an  Abex  servo- valve  has  been 
installed  and  has  a  serial  number  not  listed 
in  either  Table  1  or  2  of  the  service  bulletin: 
No  further  action  is  required  by  this  AD. 

(b)  As  of  the  effective  date  pf  this  AD.  no 
Fairey  Hydraulics  airbrake  servo-valve 
assembly,  part  number  3799H1,  shall  be 
installed  on  any  airplane  unless  that  airbrake 
servo-valve  assembly  is  in  compliance  with 
the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  Uiat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  11, 
1993. 

Darr-U  M.  Pedeivon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-11574  Filed  5-14-93;  8:45  am) 
BiUJNa  COOC  4»1»-19-P 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servics 

19CFRP8rts101and122 

Customs  Ssrvics  Field  Organization; 
Establishment  of  Lehigti  Valley  Port  of 
Entry 

agency:  U.S.  Customs  Service, 

Department  of  the  Treasiiry. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 

Eertaining  to  Customs  field  organization 
y  establishing  a  new  port  of  entry  in 
the  Customs  District  of  Philadelphia,  ' 
Pennsylvania,  Northeast  Region.  The 
new  port  of  entry  would  be  designated 
as  Lehigh  Valley  and  would  include  the 
Allentown-Bethlehem-Easton 
International  Airport,  which  is  located 
in  Lehigh  County,  Pennsylvania,  and 
currently  operated  as  a  user-fee  airport. 
This  change  will  assist  the  Customs 
Service  in  its  continuing  efforts  to 
achieve  more  efficient  use  of  its 
^personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
DATES:  Comments  must  be  received  on 
or  before  July  16, 1993. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW..  Washington,  DC  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Frankhn 
Court,  1099  14th  St.,  NW.,  suite  4000, 
Washington,  DC. 

JtOR  FURTHER  INFORMATION  CONTACT: 
Robert  Jones,  Office  of  Workforce 
E^ectiveness  and  Development,  Office 
of  Inspection  and  Control  (202)  927- 
0456. 

SUPPLEMENTARY  INFORMATION: 

Background 

'  To  achieve  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
In  order  to  provide  better  services  to 
parriers,  importers,  and  the  public  in  the 
Northeast  Region,  Customs  proposes  to 
amend  §  101.3,  Customs  Regulations  (19 
pFR  101.3),  by  establishing  a  new  port 
of  entry  in  the  Customs  District  of 
Philadelphia,  Pennsylvania.  The  new 
port  of  entry,  located  in  Lehigh  County, 
Pennsylvania,  would  be  designated  as 
Lehigh  Valley  and  would  include  the 
Allentown-Bethlehem-Easton 
International  Airport  (hereinafter,  A-B- 
E),  cxirrently  operating  and  listed  in 
i  122.15,  Customs  Regulations  (19  CFR 


122.15.  formerly  §  122.39,  but 
redesignated  as  §  122.15  in  T.D.  92-90 
(57  FR  43395)),  as  a  user-fee  airport. 

The  criteria  used  by  Customs  in 
determining  whether  to  establish  a  port 
of  entry  are  found  in  T.D.  82-37  (47  FR 
10137),  as  revised  by  T.D.  86-14  (51  FR 
4559)  and  T.D.  87-65  (52  FR  16328). 
Under  these  criteria,  a  community 
requesting  a  port  of  entry  designation 
must:  (1)  Demonstrate  that  the  benefits 
to  be  derived  justify  the  Federal 
Government  expense  involved;  (2)  be 
serviced  by  at  least  two  major  modes  of 
transportation  (rail,  air,  water,  or 
highway);  (3)  have  a  minimum 
populaticMi  of  300,000  within  the 
immediate  service  area  (approximately  a 
70-mile  radius);  and.  (4)  make  a 
commitment  to  make  optimal  use  of 
electronic  data  transfer  capabilities  to 
permit  integration  with  Customs 
Automated  Commercial  System  (ACS), 
which  provides  a  means  for  the 
electronic  processing  of  entries  of 
imported  merchandise.  Further,  the 
actual  or  potential  Customs  workload 
(minimum  number  of  transactions  per 
year)  at  the  proposed  port  of  entry  must 
meet  one  of  several  alternative 
minimum  requirements,  one  of  which  is 
conditioned  that  no  more  than  half  of 
the  required  2,500  consumption  entries 
can  be  attributable  to  one  private  party. 
Lastly,  facilities  at  the  proposed  port  of 
entry  must  include  cargo  and  passenger 
facilities,  warehousing  space  for  the 
secure  storage  of  imported  cargo 
pending  final  Customs  inspection  and 
release,  and  administrative  office  space, 
inspection  areas,  storage  areas  and  other 
space  necessary  for  regulator  Customs 
operations. 

The  proposal  set  forth  in  this 
document  originated  as  a  request  from 
the  Lehigh-Northampton  Airport 
Authority  that  A-B-E  be  designated  as 
a  port  of  entry.  With  regard  to  the  above 
criteria,  the  Airport  Authority  has  stated 
that  the  Federal  Government  would 
benefit  from  the  port  of  entry 
designation  because  A-B-E  would  thus 
be  available  to  share  the  workload 
presently  handled  at  ports  of  entry  such 
as  Wilkes-Barre,  Harrisburg,  Baltimore, 
Philadelphia,  Newark  or  JFK 
International  Airports.  The  Airport 
Authority  further  stated  that  A-B-E  is 
served  by  24  non-scheduled  and  10 
scheduled  air  carriers  and  35  height 
lines,  and  that  U.S.  Route  22  provides 
highway  access  to  A-B-^.  The 
population  of  the  Lehigh  County-area  is 
stated  to  be  291,130  and  that  of  the 
adjacent  Northampton  County-area  is 
247.105,  for  a  total  of  538,235  which  is 
well  above  the  minimum  300,000 
required.  Further,  the  Airport  Authority 
pointed  out  that  the  surrounding 


coimties  of  Carbon,  Bucks,  Monroe,  and 
Berks  offered  a  combined  additional 
population  of  1,025,000.  The  number  of 
formal  Customs  entries  in  fiscal  year 
1991  was  2,687,  with  a  representation 
that  no  more  than  47.8%  were 
attributable  to  one  private  party. 
Regarding  electronic  data  transfer 
capabilities,  it  was  stated  that  two 
Automated  Broker  Interface  (A£I) 
brokers  currently  maintain  offices  at  A- 
B-E  and  that  an  additional  thirteen 
brokers  have  provided  services  there. 
Lastly,  since  A-B-E  is  currently  a 
Customs  user  fee  airport,  it  was  stated 
that  office,  storage,  and  examination 
space  are  currently  available  and 
utilized  by  Customs.  The  district 
director  at  Philadelphia  has  verified  that 
A-B-E's  entries  for  the  year  1991 
exceed  2,500  formal  entries,  and  the 
Regional  Commissioner  for  the 
Northeast  Region  has  advised  that  A-B- 
E  appears  to  meet  the  criteria  for  port  of 
entry  status. 

Based  on  the  above,  Customs  believes 
that  there  is  sufficient  justification  for 
establishment  of  the  requested  port  of 
entry;  that  A-B-E  meets  an  appropriate 
combination  of  the  workload  criteria 
specified,  and  that  the  necessity  for  the 
new  facility  is  justified. 

Description  of  Port  of  Entry  Limits 

The  geographical  limits  of  the 
proposed  Leiiigh  Valley  port  of  enli7 
would  be  as  follows: 

In  Lehigh  County,  Pennsylvania,  beginning 
at  the  intersHciion  of  Pennsylvania  Route  987 
and  Race  Street  and  proceeuing  south  along 
Pennsylvania  Route  987  to  the  Lehigh  Valley 
Thruway  (U.S.  Route  22).  end  then  sout.'iwest 
along  the  Lehigh  Valley  Thruway  to  the 
Lehigh  River,  and  then  north  along  the 
Lehigh  River  to  where  it  meets  Race  Street, 
and  then  northwest  along  Race  Street  to  the 
point  of  l)eginning. 

Proposed  Amendments 

If  the  proposed  port  of  entry 
designation  is  adopted,  the  hst  of 
Customs  regions,  districts,  and  ports  of 
entry  at  §  101.3  will  be  a.nended  to 
include  Lehigh  Valley  as  a  port  of  entry 
in  the  Customs  District  of  Philadelphia, 
and  the  Allentown-Bethlehem-Easton 
Airport  will  be  deleted  from  the  list  of 
user-fee  airports  in  §  122.15. 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  i.i 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4).  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
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103. n(b)).  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Bianch.  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  Franklin  Court  4th  floor.  1099 
14th  St..  NW..  Washington.  DC. 

Authority 

This  change  is  propo««d  undw  the 
authority  of  5  U.S.C  301  and  19  U.S.C 
2.  66.  and  1624. 

The  Regulatory  FlextMity  Act  ami 
Executive  Order  12291 

Customs  routinely  establishes, 
expends,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
State  to  accommodate  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country.  Thus,  although  this 
document  is  being  issued  with  notice 
for  public  comment,  because  it  relates  to 
agency  management  and  organization  it 
is  not  subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  For  the  same  reasons  stated 
above,  this  proposal  is  not  subject  to  a 
regulatory  impact  analysis  under 
E.xecutive  Order  12291. 

DraAing  Infionnatioa 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders,  Regulations 
Branch.  Kovvever,  personnel  from  other 
offices  participated  in  its  development. 

Approved:  April  23, 1993. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 
John  P.  Simpson, 

Depu  ty  Assistant  Secretary  of  the  Tnasvry. 
(FR  Doc.  93-11550  Filed  5-14-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surfacs  Mining  Reclamation 
and  Enforcement 

90  CFR  Part  91 3 

lllinola  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTKM:  ProfXJsed  rule;  reopening  and 
extension  of  public  comment  period. 

SUMMARY:  OSM  is  reopening  and 
extending  the  public  comment  period 
on  a  proposed  amendment  to  the  Illinois 
p>ermanent  regulatory  program 
(hereinafter  referred  to  as  the  Illinois 
program)  under  the  Surface  Mining 
Control  and  Rerlamalion  Act  of  1977 


(SMCRA).  The  proposed  amendment  is 
intended  to  make  the  requirements  of 
the  Illinois  program  no  less  e%ctive 
than  the  Federal  program,  to  enhance 
the  clarity  of  Illinois'  regulations,  and  to 
meet  State  codification  rule  and 
guidelines.  It  concerns  changes  made  to 
the  Illinois  Administrative  Code  (lAC), 
Title  62,  Mining,  Chapter  I.  Illinois  has 
proposed  further  revisions  to  this 
amendment  in  response  to  comments 
received  during  the  initial  public 
comment  period. 

This  document  sets  forth  the  times 
and  location  that  the  Illinois  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  m  before  4  p.m.  on  June  16, 
1993.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  at 
1  p.m.  on  June  11, 1993.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
June  1. 1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to:  iAi. 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Illinois  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Springfield  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Springfield  Field 

Office,  511  West  Capitol,  suite  202. 

Springfield.  Illinois  62704.  Telephone 

(217) 492-4495 
Illinois  Department  of  Mines  and 

Minerals,  300  West  Jefferson  Street, 

suite  300,  Springfield,  Illinois  62791, 

Telephone:  (217)  782-4970 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Director,  Springfield 
Field  Office;  (217)  492-4495. 

SUPPLEMENTARY  MFOAMATKMt: 

I.  Backgroaad 

On  June  1. 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Ilhnois  program.  Information  pertinent 
to  the  general  background  of  the  Illinois 
program  submission,  as  well  as  the 
Secretary's  findings,  the  dispositkin  of 


comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  June  1. 1982.  Federal  Regieter  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  913.11.  913.15.  913.16.  and 
913.17. 

n.  Diacussion  of  Proposed  Amendment 

OSM  notified  Illinois  of  deficiencies 
in  its  program  regulations  which  were 
determined  to  be  less  effiactive  than  the 
Fedoral  regulation  requirements  for 
surface  mining  and  reclamation 
operations  in  the  Federal  Register 
decision  notice  of  an  Illinois  program 
amendment  approved  by  the  Director  on 
December  13, 1991  (58  FR  64986). 
Illinois  identified  additional  regulations 
that  required  amendment  in  order  to 
clarify  their  purposes  and  to  be 
consistent  with  their  Federal 
counterparts.  Illinois  is  also  taking  this 
opportunity  to  reorganize  its  hearing 
regulations  in  order  to  more  effectively 
carry  out  its  responsibilities  under  the 
State  Act.  The  amendment  also  contains 
nonsubstantive  revisions  to  eliminate 
editorial  and  typographical  errors  and  to 
accomplish  necessary  recodification 
required  by  the  addition  or  deletion  of 
provisions. 

In  response  to  the  OSM  notification 
and  its  own  initiatives,  Illinois  by  letter 
dated  June  22, 1992  (Administfative 
Record  No.  IL-1192)  submitted 
proposed  changes  to  its  program. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  18, 
1992.  Federal  Register  (57  FR  37127). 
and,  in  the  same  document,  opened  the 
public  comment  period  seeking 
comments  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  ended  on  September 
17, 1992.  The  pubUc  hearing  scheduled 
for  September  14, 1992,  was  not  held 
because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  April  27, 1993, 
(Administrative  Record  No.  IL-1207), 
Illinois  submitted  revisions  to  its 
proposed  amendment  in  response  to 
issue  letters  prep>ared  by  OSM  on 
September  2  and  October  2, 1992.  and 
in  response  to  comments  received  from 
other  agencies  and  individuals.  Illinois 
proposes  the  following  modifications  to 
its  revisions  at  62  LAC  1701.APPENEaX 
A,  which  contains  general  definitions. 
Non-substantive  modifications  to 
regulation  citations  were  made.  The 
proposed  definition  for  "riparian  zone" 
was  withdrawn.  The  definition  of  "valid 
existing  rights"  was  restored. 

Illinois  Blade  non-substantive 
modifications  to  regulation  citations  in 
part  62  lAC  1702.  which  contains  the 
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provisions  for  exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals. 

Illinois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
lAC  1761,  which  contains  provisions  for 
areas  designated  by  Act  of  Congress. 
Non-substantive  modifications  to 
regulation  citations  were  made. 
Proposed  new  section  1761.5,  which 
defined  "valid  existing  rights"  and 
specified  how  such  rights  may  be 
established,  was  withdrawn.  In  section 
1761.11,  subsection  (h),  which  prohibits 
surface  coal  mining  in  protected  areas, 
was  restored.  In  section  1761.12, 
proposed  new  subsection  (b),  which 
specified  what  information  must  be 
submitted  during  the  permitting  process 
by  a  person  claiming  to  have  VER  to 
mine  in  a  Section  1761.11  area,  was 
withdrawn. 

Illinois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
lAC  1773,  which  contains  requirements 
for  permits  and  permit  processing.  Non- 
substantive modifications  were  made  to 
regulation  citations  throughout  this  part. 
In  section  1773.13,  the  proposed  change 
to  subsection  (c)(2),  which  revised  the 
time  limit  within  which  the  Department 
must  hold  an  informal  conference 
,  regarding  its  decision  on  a  permit 
I  application  firom  75  days  to  a  reasonable 
'  time,  was  withdrawn.  In  section 
1773.15,  new  language  was  added  to 
subsection  (d)  to  clarify  that  a  new 
permit  application  must  be  submitted 
for  a  specific  site  if  the  written  findings 
approving  an  existing  permit 
application  for  this  site  expired. 

Illinois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
lAC  1774,  which  contains  requirements 
for  permit  revision,  permit  renewal,  and 
transfer,  assignment,  or  sale  of  permit 
rights.  Non-substantive  modifications 
were  made  to  regulation  citations 
throughout  this  part.  In  section  1774.13, 
the  proposed  revision  to  subsection 
(b)(2)(E),  which  defined  under  what 
circumstances  a  significant  permit 
revision  would  be  required  for  land  use 
changes,  was  modified  by  removing  the 
50-acre  limitation  and  clarifying  that  the 
limitation  is  5  percent  of  the  original 
total  permit  acreage.  Proposed  new 
subsection  (d)(6),  which  provided 
public  notice  and  comment  for 
incidental  boundary  revision 
applications,  was  withdrawn. 

Illinois  proposes  the  following 
modifications  to  its  revisions  in  section 
62  lAC  1777.17,  which  contains  the 
requirements  for  submission  of  permit 
fees.  Non-substantive  modifications 
were  made  to  regulation  citations  in  this 
section.  In  the  first  sentence  of 
subsection  (a),  the  word  "(>ermit"  was 


added  before  the  word  "issuance"  for 
clarification. 

At  section  62  lAC  1778.15,  which 
contains  provisions  for  right-of-entry 
information,  Illinois  proposes  non- 
substantive modifications  to  regulation 
citations. 

Illinois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
lAC  1780,  which  contains  the  minimum 
requirements  for  the  reclamation  and 
operation  plans  for  surface  mining 
permit  applications.  Non-substantive 
modifications  were  made  to  regulation 
citations  throughout  this  part.  In  section 
1780.21,  which  contains  the 
reouirements  for  hydrologic 
information,  the  revision  to  subsection 
(b)(1)(A)  requiring  six  groundwater 
analyses  was  withdrawn. 

Uhnois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
LAC  1784,  which  contains  the  minimum 
requirements  for  the  reclamation  and 
operation  plans  for  underground  mining 
permit  applications.  Non-substantive 
modifications  were  made  to  regulation 
citations  throughout  this  part.  In  section 
1784.14,  which  contains  the 
requirements  for  hydrologic 
information,  the  revision  to  subsection 
(b)(1)(A)  requiring  six  groundwater 
analyses  was  withdrawn. 

Ilhnois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
lAC  1800,  which  contains  provisions  for 
bonding  and  insurance  requirements  for 
surface  coal  mining  and  reclamation 
operations.  Non-sut>stantive 
modifications  to  regulation  citations 
were  made  in  this  part.  In  section 
1800.11,  the  proposed  new  subsection 
(a)(2),  which  provided  provisions  and 
restrictions  for  filing  of  a  minimum 
performance  bond,  was  withdrawn.  In 
section  1800.50,  the  proposed  new 
subsection  (g),  which  provided  an 
election  to  not  proceed  with  state 
enforcement  actions  during  bond 
forfeiture  proceedings  in  specified 
situations,  was  withdrawn. 

Illinois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
lAC  1816.  which  contains  the 
permanent  program  performance 
standards  for  surface  mining  activities. 
Non-substantive  modifications  to 
regulation  citations  were  made 
throughout  this  part.  The  substantive 
revisions  to  section  1816.42  regarding 
the  Illinois  Groundwater  Protection  Act 
and  the  additional  information 
necessary  to  implement  groundwater 
quality  standards  were  withdrawn.  In 
section  1816.43,  the  proposed  revision 
to  subsection  (b)(4),  which  clarified  the 
design  standards  for  post-mining 
riparian  zones,  was  withdrawn.  In 
section  1816.49,  provisions  for 


demonstration  by  the  operator  and 
certification  by  a  qualified  registered 
professional  engineer  that  the 
impoundment  will  safely  control  the 
design  precipitation  event  was  added  to 
tha.  proposed  revision  at  subsection 
(c)(2)(B).  which  provides  alternate 
spillway  system  provisions  for 
temporary  impoundments.  In  section 

1816.116,  which  contains  requirements 
for  revegetation  success  standards  for 
surface  mining  operations,  the 
justification  for  the  proposed  revisions 
to  subsection  (a)(2)(C)  wus  modified  to 
further  define  normal  husbandry 
practices  in  Illinois  and  subsection 
(b)(2)  was  modified  to  include  reporting 
of  reclamation  activities  specifically 
required  to  evaluate  a  normal  husbandry 
practice  and  to  restore  the  listing  of 
activities  to  be  reported.  In  section 

1816.117.  which  contains  the 
revegetation  requirements  for  tree  and 
shrub  vegetation,  the  proposed  revision 
to  subsection  (b),  which  clarified  the 
tree  or  shrub  population  requirement  for 
riparian  zones,  was  withdrawn. 

Illinois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
LAC  1817,  which  contains  the 
permanent  program  performance 
standards  for  underground  mining 
operations.  Non-substantive 
modifications  to  regulation  citations 
were  made  throughout  this  part.  The 
substantive  revisions  to  section  1817.42 
regarding  the  Illinois  Groundwater 
Protection  Act  and  the  additional 
information  necessary  to  implement 
groundwater  quality  standards  were 
withdrawn.  In  section  1817.43,  the 
proposed  revision  to  subsection  (b)(4), 
which  clarified  the  design  standards  for 
post-mining  riparian  zones,  was 
withdrawn.  In  section  1817.49, 
provisions  for  demonstration  by  the 
operator  and  certification  by  a  qualified 
registered  professional  engineer  that  the 
impoundment  will  safely  control  the 
design  precipitation  event  was  added  to 
the  proposed  revisions  at  subsection 
(c)(2)(B),  which  provides  alternate 
spillway  system  provisions  for 
temporary  impoundments.  In  section 

1817.116,  which  contains  requirements 
for  revegetation  success  standards  for 
underground  mining  operations,  the 
justification  for  the  proposed  revisions 
to  subsection  (a)(2)(C)  was  modified  to 
further  define  normal  husbandry 
practices  in  Illinois  and  subsection 
(b)(2)  was  modified  to  include  reporting 
of  reclamation  activities  specifically 
required  to  evaluate  a  normal  husbandry 
practice  to  restore  the  listing  of 
activities  to  be  reported.  In  section 

1817.117,  which  contains  the 
revegetation  requirements  for  iree  and 


28806 


Federal  Regwtar  /  Vol.  58.  No.  93  /  Monday,  May  17.  1993  /  Pn^xMed  Rules 


shrub  vegetation,  the  pn^osed  revision 
to  subsection  (b),  which  clarified  the 
tree  or  shrub  population  requirement  for 
riparian  zones,  was  withdrawn!. 

The  proposed  revision  to  62  lAC 
1827.12(d),  which  added  ground  water 
quality  compliance  requirements  for 
coal  preparation  plants,  was  withdrawn. 
Illinois  proposes  the  following 
modiRcations  to  its  revisions  in  part  62 
lAC  1843,  which  provides  provisions  for 
state  enforcement.  Non-substantive 
changes  to  the  regulation  citations  were 
made  throughout  this  pert.  The 
proposed  revision  to  section 
1843.14(a)(2)  was  modiHed  to  provide 
that  alternative  service  of  notices  and 
orders  may  be  made  by  any  means 
consistent  with  the  rules  governing 
service  of  summons  and  complaint  in 
the  Illinois  circuit  courts. 

Illinois  proposes  the  following 
modifications  to  its  revisions  in  part  62 
L\C  1845,  which  provides  provision  for 
civil  penalties.  Non-substantive  changes 
to  the  regulation  citations  were  made 
throughout  diis  part.  Modifications  were 
made  to  section  1845.12  by  revising  the 
language  in  new  subsection  (c)  for 
clarity  and  by  revising  the  language  in 
new  subsection  (d)  to  clarify  that  an 
assessmmt  below  $1,000  is  not  required 
to  be  paid  unless  it  is  the  pennittee's 
second  or  more  related  violation  within 
a  12-month  period.  The  definitiwi  for 
rapid  compliance  in  subsection 
1845.13(b)(4)(B)  was  modified  to  delate 
the  15-days  restriction.  Subsection 
1845. ITfo)  was  modified  to  specify  that 
any  alternative  means  of  service  was  to 
be  consistent  with  the  rules  governing 
service  of  a  summons  and  compliant  in 
the  Illinois  circuits  courts. 

Illinois  proposes  modifications  to  new 
Part  62  lAC  1847.  which  contains 
provisions  for  the  various  types  of 
Illinois  administrative  reviews,  in  order 
to  further  clarify  the  Illinois  hearing 
regulations. 

Illinois  proposes  modifications  to  new 
Part  62  lAC  1848,  which  contains 
general  rules  relating  to  procedures,  and 
practice  applicable  to  administrative 
hearings,  in  order  to  further  clarify  the 
Illinois  hearing  regulations. 

m.  Public  Comment  Procedures 

OSM  is  reopening  and  extending  the 
public  comment  period  for  Illinois' 
proposed  amendment  to  provide  the 
public  an  opportunity  to  commwit  on 
the  proposed  modifications  to  the 
amendment.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15. 


If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Illinois  program. 

Written  Coaaneats 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulenuJdng.  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  OSM  Springfield  Field 
Office  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  the  final 
rulemaking. 


Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
WFOflOATION  CONTACT"  by  4  p.m.  on 
June  1, 1993.  If  no  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  ot  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  ^eatly  assist  the  transcriber. 
Submission  of  written  statements  hi 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  data  until  all  persona 
scheduled  to  ounment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  "AOOflESSES"  by  contacting 
the  person  listed  under  "FOR  FURTMER 
INFORMATION  CONTACT'.  All  such 
meetings  will  be  open  to  the  public, 
and.,  if  possible,  notices  of  meetings  will 
be  posted  at  the  locations  under 
"ADORESSES".  A  written  summary  erf 
each  meting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFK  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 


Dated:  May  7. 1903. 

Assistant  Director,  Eastern  Support  Center. 
(FR  Doc.  93-11 S88  Piled  S-14-93;  8:45  am} 
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30  CFR  Part  914 

Indiana  Regulatory  PrDgram 
Amendmant 

AQENCV:  Office  of  SurfKe  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  (Program  Amendment  93- 
4)  consists  of  proposed  changes  to  the 
Indiana  Surface  Mining  Statutes 
concerning  a  "no  mora  stringent" 
provision,  and  the  Indiana  bond  pool. 
The  amendment  is  intended  to 
implement  revisions  to  the  Indiana 
Code  (IC)  contained  in  the  1993  Senate 
Enrolled  Act  (SEA)  374. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  p>eriod  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  follovred  for  a  public  hearing,  if . 
one  is  requested. 

DATES:  Written  comments  must  be 
received  oa  or  before  4  p.m.  on  June  16, 
1993;  if  requested,  a  public  hearing  on 
the  proposed  amendment  is  scheduled 
for  1  p.m.  on  June  11. 1993;  and. 
requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  en  Jime  1, 1993. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Roger  W.  Calhoun, 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  haid  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  pubic 
review  at  &e  following  locations,  during 
normal  business  hours.  Monday  through 
Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  kadianapolis  Field 
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Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 

Indiana  Dep>artnient  of  Natural 
Resources,  402  West  Washington 
Street,  room  295,  Indianapolis,  IN 
46204.  Telephone:  (317)  232-1547. 
Each  requester  may  receive,  &ee  of 

charge,  one  copy  of  the  proposed 

amendment  by  contacting  the  OSM 

Indianapolis  Field  Office. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 

Roger  W.  Calhoun,  Director,  Telephone 

(317) 226-6166. 

SUf>Pt.EIIENTARY  MFORMATUN: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indian  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  genovl 
background  on  the  Indiana  prop  jam, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  )uly  26, 1Q82,  Federal 
Register  (47  FR  32107).  Subsequent 
action.s  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10,  914.15,  and 
914.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  April  19, 1993 
(Administrative  Record  Number  IND- 
1228),  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  to  the  Indiana 
program  concerning  statutes  enacted  by 
Indiana  under  SEA  374  from  the  1993 
Indiana  Legislative  Session.  The 
amendments  included  changes  to  the 
"no  more  stringent"  provision  at  IC  13- 
4.1-1-5,  and  Indiana's  bond  pool 
provisions  at  IC  13-4.1-6.5-8(d). 

By  letter  dated  June  4,  1991 
(Administrative  Record  Number  IND- 
C894),  Indiana  submitted  proposed 
changes  to  the  Indiana  program  enacted 
under  SEA  46.  SEA  46  was  enacted 
during  the  1991  legislative  session  and, 
among  other  changes,  added  a  'no  more 
stringent"  clause  at  IC  13-4  1-1-5.  On 
December  13, 1991  (56  FR  649(i6).  OSM 
announced  its  disapproval  of  the 
proposed  language  at  IC  13-4.1-1-5.  In 
<that  same  notice,  OSM  also  codified  at 
30  CFR  914.16(g),  a  requirement  that 
Indiana  must  either  delete  its  proposed 
provisions  at  IC  13-4.1-1-5  concerning 
the  "no  more  stringent"  provision,  or 
amend  IC  13-4.1-1-5  to  comply  with 
SMCRA  and  the  Federal  regulations. 
The  language  currently  proposed  in 
amendment  93-4  at  IC  13-4.1-1-5  is 


intended  to  comply  with  the  required 
amendment  codified  at  30  CFR 
914.16(g). 

By  letter  dated  March  IB,  1988 
(Administrative  Record  Number  IND- 
0559),  the  IDNR  submitted  proposed 
changes  to  the  Indiana  program  under 
SEA  231.  SEA  231  was  enacted  during 
the  1988  legislative  session  and,  among 
other  things,  added  IC  13—4.1-6.5  to  the 
Indiana  program  with  the  purpose  of 
establishing  a  surface  coal  mining 
reclamation  bond  pool.  On  April  20, 
1992  (57  FR  14350),  OSM  approved  the 
proposed  bond  pool  provisions  with  the 
exception  of  IG  13-4.1-6.5-8(d)  which 
was  not  approved.  In  the  currently 
proposed  amendment,  Indiana  is 
deleting  the  language  at  IC  13-4.1-6.5- 
8(d)  which  was  not  approved  by  OSM. 

The  proposed  amendments  are 
summarized  below: 

1 .  IC  13-4. 1-1-5    "No  More  Stringent" 
Provision 

As  amended,  the  provision  reads  as 
follows: 

(a)  It  is  the  purpose  of  this  article  to 
esteblish  requirements  that  are  no  more 
stringent  than  those  required  to  meet  the 
Federal  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C. 
1201-1328). 

(b)  Neither  the  director  nor  the 
commission  shall  adopt  a  rule  under 
this  article  that  is  more  stringent  than 
corresponding  provisions  under  the 
Federal  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C 
1201-1328). 

2.  IC  13-4.1-6.&-S(d)    Fees 

This  provision  is  amended  by  the 
deletion  of  subsection  8(d)  in  its 
entirety.  The  language  to  be  deleted 
reads: 

(d)  If  the  bond  pool  is  maintained  at  an 
acceptable  percentage  of  the  bond  pool's 
liability  as  determined  by  the  director  after 
consultation  with  the  bond  pool  committee, 
payments  due  under  this  section  shall  be 
suspended  for  any  operator  who  h;-s  made 
payments  to  the  bond  pool  for  at  least  five 
(5)  years. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
tlie  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

m.  Public  Comment  Proceduree 

In  accordance  with  provisions  of  30 
CFR  732.17(h),  OSM  u  now  seeking 
comment  on  whether  the  amendmrait 
proposed  by  Indiana  satisfies  the 


requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  comroenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the 
lndiana{>olis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
WFORMATIOH  CONTACr*  by  the  close  of 
busi.iess  on  June  1. 1993.  If  no  one 
requests  an  opportimity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
tl.ose  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 
listed  under  "FOR  FURTHER  MFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  Usted  above 
under  "ADDRESSES".  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12291 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
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exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Inferior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  speciflc  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11. 
732.13  and  732.1 7(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  signiflcant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


signiGcant  economic  eifecX  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  May  3. 1993. 
Caricaoae, 

Assistant  Director.  Eastern  Support  Center. 
[PR  Doc.  93-11590  Filed  5-14-93,  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

36  CFR  Parts  3  and  4 
RIN  2900-AG10 

Zero  Percent  Disability  Evaluations 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affaire  (VA)  is  proposing  to  amend  its 
adjudication  regulations  and  its 
schedule  for  rating  disabilities  to 
authorize  the  assignment  of  a  zero 
percent  evaluation  for  any  disability  in 
the  rating  schedule  when  minimum 
requirements  for  compensable 
evaluation  are  not  met.  This  amendment 
is  proposed  to  clarify  the  VA's 
interpretation  of  the  intent  of  the 
regulation. 

DATES:  Comments  must  be  received  on 
or  before  June  16, 1993.  Comments  will 
be  available  for  public  inspection  until 
June  28, 1993.  This  change  is  proposed 
to  be  eff^active  the  date  of  publication  of 
the  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affaire  (271A).  Department  of  Veterans 
Affaire,  810  Vermont  Ave.,  NW., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  houre  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  June  28, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 

L.  Roberts,  Consultant.  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 


Administration,  Department  of  Veterans 
Affaire,  810  Vermont  Avenue,  NW., 
Washington  DC  20420,  (202)  233-3005. 
SUPPtEMEMTARY  INFORMATION:  A  majority 
of  the  disabihties  addressed  in  the  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4)  do  not  specify  criteria  for  a  zero 
percent  level.  C5nce  it  has  been 
determined  that  a  disability  is  service 
connected,  it  has  been  VA's  consistent 
practice  to  assign  a  zero  percent 
evaluation  whenever  the  condition  does 
not  meet  the  stated  minimum 
requirements  for  compensable 
evaluation.  In  recent  decisions, 
however,  the  U.S.  Court  of  Veterans 
Appeals  (COVA)  pointed  out  that  unless 
an  individual  diagnostic  code  requires 
residual  disability  for  a  compensable 
evaluation,  a  zero  percent  evaluation  is 
not  authorized  under  §§  3.357(a)  and 
4.31.  See  Rabideu  v.  Derwinski.  U.S. 
Vet.  App.  No.  90-1296  and  Conleyv. 
Derwinski.  U.S.  Vet.  App.  No.  91-527. 
From  the  Court's  analysis  it  is  apparent 
that  VA  regulations  are  seen  as  being 
inconsistent  with  VA's  longstanding 
practice  of  assigning  a  zero  percent 
evaluation  for  any  disability  which  does 
not  meet  the  minimum  requirements  for 
a  compensable  evaluation. 

We  propose  to  amend  §  4.31  to 
eliminate  this  perceived  discrepancy 
between  VA  practice  and  regulations. 
We  also  propose  to  change  the  headings 
of  §  4.31  from  "A  no- percent  rating"  to 
"zero  percent  evaluations"  because  this 
language  more  accurately  represents  the 
issue  addressed  in  the  regulation. 

38  CFR  3.357(a)  duplicates  §4.31  of 
the  Schedule  for  Rating  Disabilities  and 
is  therefore  redundant.  Since  this  issue 
is  more  appropriately  addressed  in  the 
rating  schedule,  we  propose  to  delete 
§  3.357(a),  redesignate  the  material  in 
S  3.357(b),  which  addresses  the  issue  of 
civil  service  preference  ratings,  at 
§  3.357  and  to  revise  the  heading  of 
S  3.357  to  read  "Civil  service  preference 
ratings."  We  are  proposing  editorial 
changes  throughout  the  material 
redesignated  as  §  3.357  which  are 
intended  to  clarify  the  rule  and 
represent  no  substantive  amendment. 

This  amendment  is  proposed  to  be 
effective  the  date  of  pubUcation  of  the 
final  rule.  The  Secretary  finds  good 
cause  for  doing  so  since  this  amendment 
will  not  wqrk  to  the  detriment  of  any 
claimant.  This  decision  is  fully 
consistent  with  VA's  longstanding 
policy  to  administer  the  law  imder  a 
broad  interpretation  for  the  benefit  of 
veterans  and  their  dependents  (38  CFR 
3.102). 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibihty 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subjects 

38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped. 
Health  care.  Pensions,  Veterans. 

38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  March  10, 1993. 
jMae  Brawn. 
Secretary  of  Veterans  A ffain. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  parts  3  and  4  are 
proposed  to  be  amended  as  set  forth 
below: 

PART  »— ADJUDICATION 

Subpart  A — Pension,  Compenaatlon, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  reed  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  Section  3.357  is  revised  to  read  as 
follows: 

13.357    CivM  service  preference  ratings. 

For  the  ptirpose  of  certifying  dvil 
service  disability  preference  only,  a 
service-connected  disability  may  be 
assigned  an  evsluation  of  "less  than  ten 
percent "  Any  directly  or  presumptively 
service-connected  disease  or  injury 


which  exhibits  some  extent  of  actual 
impairment  may  be  held  to  exist  st  the 
level  of  less  than  ten  percent.  For 
disabilities  incurred  in  combat, 
however,  no  actual  impairment  is 
required. 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

SubfMrt  A— Qanarai  Policy  In  Rating 

3.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.SXL  1155. 

4.  Section  4.31  is  revised  to  read  as 
follows: 

1 4.31    Zero  percent  evaluations. 

In  every  instance  where  th«  schedule 
does  not  provide  a  zero  percent 
evaluation  for  a  diagnostic  code,  a  zero 
percent  evaluation  shall  be  assigned 
when  the  requirements  for  a 
compensable  evaluation  are  not  met. 

[PR  Doc  93-11566  Filed  5-14-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  89 

[AMS-FRL-4652-8] 

RiN206O-AO54 

Control  of  Air  Pollution;  Erolssiorta  of 
Oxides  of  Nitrogen  and  Smoke  From 
New  Nonroad  Compresalon-lgnitlon 
Engines  at  or  AtMva  50  Horsepower 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  proposed  nilemaking. 

SUMMARY:  Section  213  of  the  Clean  Air 
Act  (CAA)  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990  (CAAA) 
requires  the  Environmental  Protection 
Agency  (EPA)  to  conduct  a  study  to 
determine  whether  emissions  of  carbon 
monoxide  (CO),  oxides  of  nitrogen 
(NOx).  and  volatile  organic  compounds 
(VOCs)  from  nonroad  engines  and 
vehicles  contribute  significantly  to 
levels  of  ambient  ozone  and  CO  in  more 
than  one  area  not  in  compli8iu:e  with 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  these 
pollutants.  In  today's  action.  EPA  is 
proposing  to  find  that  emissions  from 
such  nonroad  sources  significsnUy 
contribute  to  nonattainment  of  the 
NAAQS  for  ozone  and  CO  in  more  than 
one  area.  If  the  Agency  makes  this 
positive  determination,  section  213 
requires  EPA  to  promulgate  regulatioxts 


that  will  result  in  reductions  in 
emissions  from  nonroad  sources. 

Consequently,  EPA  is  proposing  in 
this  document  standards  for  NOx  and 
smoke  emissions  from  nonroad 
compression-ignition  engines  greater 
than  or  equal  to  50  horsepower  (hp) 
(37.3  kilowatts  (kw)),»  with  exclusions 
for  certain  types  of  engines.  EPA  is  not 
proposing  emission  standards  for  other 
nonroad  emission  sources  in  this 
rulemaking  as  additional  analysis  of 
options,  feasibility,  and  cost- 
e^ectiveness  is  still  necessary. 
DATES:  Comments  must  be  received  on 
or  before  July  27, 1993;  a  public  hearing 
will  be  held  on  June  25,  1993,  at  10 
a.m.;  requests  to  present  oral  testimony 
must  be  received  on  or  before  Jime  17, 
1993. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  triplicate, 
if  possible)  for  EPA  consideration  by 
addressing  them  as  follows:  ElPA  Air 
Docket  Number  A-91-24,  room  M- 
1500.  401  M  Street,  SW.,  Washington, 
DC  20460.  Materials  relevant  to  this 
rulemaking  are  contained  in  this  docket 
and  may  be  reviewed  at  this  location 
from  8  a.m.  imtil  noon  and  from  1:30 
p.m  until  3:30  p.m.  Monday  through 
Friday.  As  provided  in  40  CFR  part  2, 
a  reasonable  fee  may  be  charged  by  EPA 
for  photocopying.  The  public  hearing 
will  be  held  in  the  conference  room  at 
the  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road.  Ann  Arbor.  MI  48105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Sabouhn,  Office  of  Mobile 
Sources,  Certification  Division,  (313) 
668-4595. 

$UPPl£MENTARY  INFORMATION: 

I.  Obtaining  Copies  of  the  ReguUlory 
Language 

EPA  has  not  included  in  this 
document  the  proposed  regulatory 
language.  Hard  copies  (paper)  and 
electronic  copies  (on  3.5"  diskettes)  of 
the  proposed  regulatory  language  may 
be  obtained  free  of  charge  by  visiting, 
writing,  or  calling  the  Environmental 
Protection  Agency.  Air  Docket.  Mail 
Code  LE-131,  401  M  Street,  SW.,  room 
M-1500  (ground  floor),  Washington.  DC 
20460.  Telephone  No:  (202)  260-7548. 
Refer  to  Docket  No.  A-91-24. 


'  Standardi  and  measurm  are  axpreiMd  ai  grami 
per  brake-borsepowar-bour  (g/bhp-hr)  and 
boraepowar  (hp).  Metric  aquivaJencat  in  grami  par 
kilowatt-bour  (g/kw-hr)  and  kilowatts  (kw)  an 
noted  in  parenlbesea.  For  emiMion  unit*,  tbe  metric 
aquivalencet  were  caJculatad  by  truncating  to  one 
decimal  place  (ucb  diat  tbe  matnc  value  ia  alwaya 
slightly  less  than  or  equal  to  the  English  vahia.  For 
power  units,  the  metric  equivalences  were 
calculated  by  roundii^  to  three  signiTicaot  figures. 
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The  proposed  regulatory  language  is 
also  available  on  the  Technology 
Transfer  Network  fTTO),  one  of  EPA "s 
electronic  bulletin  boards.  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free, 
except  for  the  cost  of  the  phone  call. 
Dial  (919)  541-5742  for  a  1200  bps  or 
2400  bps  modem,  or  (919)  541-1447  for 
a  9600  bps  modem.  If  you  want  more 
information  or  need  help  accessing  the 
system,  call  the  systems  operator  at 
(919) 541-5384. 

n.  Table  of  Contents 

This  notice  of  proposed  rulemaking 
(NPRM)  presents  EPA's  proposed 
determination  of  significance  in  section 
rv.  Sections  V  through  XI  of  this  NPRM 
address  the  proposed  emission 
standards  for  the  Hrst  nonroad  emission 
sources  to  be  regulated:  compression- 
ignition  (Q)  engines  with  gross 
maximum  power  at  or  above  50  hp  (37.3 
kw),  with  exclusions  for  certain  types  of 
engines. 

I.  Obtaining  Copies  of  the  Regulatory 

Language 

II.  Table  of  Contents 

III.  Statutory  Authority  and  Background 

IV.  Proposed  Detennination  of  Significance 

A.  The  Nonroad  Engine  and  Vehicle 
Emission  Study 

B.  Significance  Determination 

V.  Executive  Summary  of  Proposed  NOx  and 

Smoke  Regulation 

VI.  Requirements  of  the  Proposed  Rule 

A.  Overview 

B.  Definition  of  Nonroad  Engine 

1.  Exclusions  from  Today's  Proposal 

2.  Spark-Igniticn  Engines 

3.  Exemptions  from  Today's  Proposal 

C.  General  Enforcement  Provisions 

D.  Program  Description  and  Rationale 

1.  Applicability 

2.  Effective  Dates  for  Certification 

3.  Emission  Standards:  Oxides  of  Nitrogen 
and  Smoke 

4.  Model  Year  Designation 

5.  Engine  Family  Categorization 

6.  Engine  Family  Certification 

7.  Certification  Testing 

8.  Durability  Demonstration  Requirements 

9.  Certification  Test  Procedure  for  NOx 

10.  Certification  Test  Procedure  for  Smoke 

11.  Certification  Test  Fuel  Requirements 

12.  Labeling  Requirements 

13.  Averaging,  Banking,  and  Trading 
Program 

14.  Selective  Enforcement  Auditing 
Program 

15.  In-Use  Enforcement 

16.  Emission  Defect  Warranty 
Requirements 

17.  Tampering  Enforcement 

18.  Importation  of  Nonconforming 
Nonroad  Engines 

Vn.  Discussion  of  Issues 

A.  Competitive  Effects  of  Excluding  Spark- 
Ignition  Engines  frt>m  Regulation 

B.  Lack  of  Standards  for  HC.  CO,  and  PM 
Emissions 


C  Standards  for  Engines  with  Gross 
Maximum  Power  Less  Than  100 
Horse  f)ower 

D.  Representativeness  of  the  On-Highway 
Smoke  Procedure 

E.  Nonconformance  Penalties  for  Nonroad 
Engines 

F.  Feasible  Emission  Standards 

1.  Effect  of  Available  Technologies  on 
Emissions  and  Performance 

2.  Leadtime  and  Cost 

3.  EffiBct  on  Engines  Below  175  Horsepower 

G.  Lowest  Feasible  Emission  Standard 

H.  Availability  of  Windfall  Credits  Under 
Proposed  Averaging,  Banking  and 
Trading  Program 

1.  Benefits  of  an  Averaging,  Banking  and 
Trading  Program 

2.  Use  of  Emission  Safety  Margins  to 
Ensure  Emission  Compliance 

3.  Windfall  Emission  Credits 

VIII.  Techno^gy  Assessment 

A.  Impact  of  Proposal  on  Engines 

B.  Impact  of  Proposal  on  Equipment 

IX.  Cost  Analysis 

A.  Average  Annual  Cost 

B.  Consumer  Cost  Summary 

1.  Cost  of  Engine 

2.  Fuel  Cost 

3.  Maintenance  Cost 

X.  Environmental  Benefit  Assessment 

A.  Estimated  NOx  Reduction 

B.  Health  and  Welfare  Effects  of  NOx 
Emissions 

C.  HealUi  and  Welfare  Effects  of 
TrofKjspheric  Ozone 

D.  Roles  of  VOC  and  NOx  in  Ozone 
Formation 

E.  Smoke 

XI.  Cost-Effectiveness 

A.  Cost  Per  Ton  of  NOx  Reduction 

B.  Comparison  to  Cost-Effectiveness  of 
Other  Emission  Control  Strategies 

XII.  Public  Participation 

A.  Comments  and  the  Public  Docket 

B.  Public  Hearing 

XIII.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

B.  Reporting  and  Recordkeeping 
Requirements 

C.  Impact  on  Small  Entities 

III.  Statutory  Authority  and 
Background 

Authority  for  the  actions  proposed  in 
this  notice  is  granted  to  EPA  by  sections 
203.  204.  205,  206.  207.  208.  209,  213, 
215,216.  and  301  of  the  Clean  Air  Act 
as  amended  (42  U.S.C.  7522,  7523,  7524, 
7525,  7541,  7542,  7543,  7547,  7549, 
7550,  7601(a)). 

A  primary  goal  of  the  Clean  Air  Act 
(CAA)  is  the  attainment  and 
maintenance  of  National  Ambient  Air 
Quality  Standards  (NAAQS).  Past  efforts 
to  achieve  and  maintain  air  quality 
standards  focused  on  regulation  of 
emissions  from  stationary  sources  and 
on-highway  mobile  sources.  As  a  result 
of  these  past  efforts,  signiRcant  progress 
has  been  made  in  reducing  emissions 
from  these  emission  categories. 
However,  due  to  several  factors, 


including  the  growth  in  both  the 
number  of  emitters  and  the  amount  of 
usage  (e.g.,  vehicle  miles  traveled), 
many  portions  of  the  country  have 
failed  to  attain  the  NAAQS,  particularly 
those  for  ozone  and  carbon  monoxide 
(CO). 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  were 
enacted  in  order  to  broaden  and 
strengthen  the  CAA.  While  the  CAA  had 
long  authorized  EPA  regulation  of  on- 
highway  vehicle  and  engine  emissions, 
the  amendments  extended  EPA's 
authority  to  nonroad  vehicles  and 
engines  for  the  first  time.  Specifically, 
revised  section  213  directs  EPA  to:  (1) 
Conduct  a  study  of  emissions  from 
nonroad  engines  and  vehicles;  (2) 
determine  whether  emissions  of  CO, 
NOx.  and  VOCs  from  nonroad  engines 
and  vehicles  are  significant  contributors 
to  ozone  or  CO  in  more  than  one  area 
which  has  failed  to  attain  the  NAAQS 
for  ozone  or  CO;  and  (3)  regulate  those 
categories  or  classes  of  nonroad  engines 
and  vehicles  that  contribute  to  such  air 
pollution  if  nonroad  emissions  are 
determined  to  be  significant.  EPA  may 
also  regulate  other  emissions  frt)m  new 
nonroad  engines  or  vehicles  if  the 
Agency  determines  that  they  contribute 
to  air  pollution  which  may  reasonably 
be  anticipated  to  endanger  public  health - 
or  welfare.  Finally,  EPA  is  to  regulate 
emissions  from  new  locomotives. 

The  Nonroad  Engine  and  Vehicle 
Emission  Study  required  by  section 
213(a)(1)  was  completed  in  November 
1991  (see  section  IV.A.).  The  purpose  of 
this  notice  is  to  implement  section 
213(a)  (2),  (3),  and  (4)  by  proposing  to 
determine  that  emissions  from  nonroad 
engines  and  vehicles  are  significant 
contributors  to  ozone  and  CO 
nonattainment,  and  by  proposing 
regulations  containing  standards 
applicable  to  emissions  from  nonroad 
engines  and  vehicles. 

rv.  Proposed  Determination  of 
Significance 

A.  The  Nonroad  Engine  and  Vehicle 
Emission  Study 

Pursuant  to  section  213(a)  of  the  CAA, 
EPA  conducted  a  study  ^  of  emissions 
from  nonroad  engines  and  vehicles.' 


'  Nonroad  Engine  and  Vehicle  Emission  Study, 
EPA  publication  number  21A-2001,  November, 
1991.  Available  In  EPA  docket  A-91-24  or  from  the 
National  Technical  Information  Service  (NTIS). 

*  Section  216(10)  of  the  CAA.  as  amended, 
defines  "nonroad  engine"  as  an  internal 
combustion  engine  (including  the  fuel  system)  that 
is  not  used  in  a  motor  vehicle  or  a  vehicle  used 
solely  for  competition,  or  that  is  not  subject  to 
standards  promulgated  under  section  111  (new 
stationary  sources)  or  section  202  (motor  vehicles) 
of  the  CAA.  As  defined  in  section  216(2)  of  the 
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Since  Congress  expresslv  directed  that 
the  study  was  to  be  used!  to  determine 
the  nonroad  source  contribution  to 
ozone  and  CX3  nonattainment,  the  study 
primarily  focused  on  CX)  and  on  the 
pollutants  that  contribute  to  ozone 
formation— VOCs  and  NOx.* 

The  Nonroad  Engine  and  Vehicle 
Emission  Study  (hereafter,  called  "the 
nonroad  study")  revealed  that  nonroad 
engines  and  vehicles  are  contributors  to 
ozone  and  CO  pollution.'  For  example, 
nonroad  engines  and  vehicles  emit  a 
national  total  of  9.509-17,686  tons  of 
VOCs  per  summer  day  '  (tpsd).'  while 
highway  vehicles  contribute  an 
estimated  16,996  tpsd  of  VOCs.  The 
only  other  source  category  with  greater 
national  summertime  VOC  emissions  is 
solvent  evaporation.  Further,  in  the  19 
Dzone  nonattainment  areas  included  in 
the  nonroad  study,  nonroad  engines  and 
vehicles  contribute  a  median  of  7-13% 
to  summertime  VOC  emissions.  In  the 
New  York  CMSA/NECMA,"  an  area 
urith  nonroad  VOC  emissions  near  the 
median  of  the  19  nonattainment  areas, 
nonroad  engines  and  vehicles  are 
estimated  to  contribute  8-13%  to 
summertime  VOC  emissions,  as 
compared  to  5.7-6.0%  from  all  highway 
vehicles  other  than  light-duty  gasoline 
vehicles  (that  is,  passenger  cars). 

Similarly  for  NOx.  nonroad  engines 
bnd  vehicles  are  estimated  to  contribute 
9.724-10,892  tpsd  of  NOx  nationally, 
while  highway  vehicles  contribute 
19,733  tpsd.  The  only  other  source 
category  with  national  summertime 
NOx  emissions  greater  than  nonroad 
engines  and  vehicles  is  electrical 


CAA,  "motor  vehicle"  meant  any  self- propel  led 
vehicle  designed  for  transporting  persons  or 
profwrty  on  a  street  or  highway.  Section  216(11)  of 
the  CAA,  as  amended,  defines  "nonroad  vehicles" 
M  a  vehicle  that  is  powered  by  a  nonroad  engine 
and  that  is  not  a  motor  vehicle  or  a  vehicle  used 
Wlety  for  competition. 

*The  study  also  estimated  emissions  of 
particulate  matter,  oxides  of  sulfur,  aldehydes, 
benzene,  gasoline  vapon,  and  l.S-butadieoe. 

*  In  the  Nonroad  Engine  and  Vehicle  Emission 
5tudy,  EPA  considered  the  terms  "nonroad 
engines"  and  "nonroad  vehicles"  to  Include  a 
diverse  collection  of  equipment  ranging  from  small 
equipment  like  lawnmowen  and  chain  saws,  to 
recreational  equipment,  to  farm  equipment  and 
construction  machii>ery.  More  than  80  different 
types  of  equipment  wen  considered  by  EPA  in  the 
report  Additional  information  on  the  type*  of 
equipment  included  may  be  found  in  chapter  2  of 
the  nonroad  study.  The  equipment  incluaed  In  the 
•tudy  is  not  all  liuiJuslve  of  nonroad  engines  and 
vehicles. 

*One  U.S.  ton  is  equal  to  .907  metric  tons.  When 
the  term  "ton"  U  used  in  this  document  it  refers 
to  a  U.S.  Ion. 

'  In  the  nonroad  study,  emissioiu  from  nonroad 
IOurc«s  were  calculated  using  four  different  sets  of 
data.  The  differences  are  represented  here  by  the 
nnge  of  the  results.  The  numtiera  represent 
Wtimates  of  the  emissions  from  theea  source*. 

■Consolidated  Metropolitan  Stadstlcal  Area/New 
iSngland  County  Metropolitan  Area. 


generation.  In  the  19  ozone 
nonattainment  areas  included  in  the 
nonroad  study,  nonroad  engines  and 
vehicles  contribute  a  median  of  14-17% 
of  summertime  NOx  emissions. 
Nonroad  engines  and  vehicles  are 
estimated  to  contribute  14-17%  of 
summertime  NOx  emissions  in  the 
Philadelphia  CMSA— sUghtly  more  than 
the  12.0-12.5%  contribution  from  all 
heavy-duty  highway  vehicles. 

In  the  case  of  wintertime  CO 
emissions,  nonroad  sources  and 
highway  vehicles  contribute  22,431- 
36,905  tons  per  winter  day  (tpwd)  and 
84,904  tpwd,  respectively,  on  a 
nationwide  basis.  The  only  other  source 
category  with  greater  national 
wintertime  CO  emissions  is  residential 
fuel  use."  In  the  14  CO  nonattainment 
areas  included  in  the  nonroad  study, 
nonroad  engines  and  vehicles  contribute 
a  median  of  5-13%  to  wintertime  CO 
emissions.  In  the  Denver-Boulder 
CMSA,  nonroad  engines  and  vehicles 
are  estimated  to  contribute  5-9%  to 
wintertime  CO  emissions,  as  compared 
to  6.7-7.0%  from  all  heavy-duty 
highway  vehicles,  or  6.0-6.3%  from  all 
other  area  and  point  sources.  Thus,  the 
median  local  VOC,  NOx.  and  CO 
emissions  from  nonroad  engines  and 
vehicles  approach  or  exceed  emissions 
from  several  currently  regulated  major 
source  categories.^" 

As  discussed  in  the  following  section, 
a  careful  consideration  of  the  estimated 
emissions  from  noiu^Mid  sources  in 
nonattainment  areas  and  throughout  the 
nation  supports  the  determination  that 
those  emissions  are  significant 
contributors  to  nonattainment  and  that 
EPA  should  therefore  promulgate 
emission  standards. 

B.  Significance  Determination 

Based  on  the  emission  of  CO,  NOx. 
and  VOCs  from  nonroad  engines  and 
vehicles  as  determined  by  the  nonroad 
study.  EPA  is  proposing  to  find  that  the 
nonroad  contribution  to  concentrations 
of  these  pollutants  is  significant  in  more 
than  one  ozone  or  CO  nonattainment 
area.  Pursuant  to  section  213  of  the 
CAA.  EPA  is  required  to  make  this 
affirmative  significance  determination 
as  a  prerequisite  to  the  promulgation  of 
emission  standards  for  pollutants 
contributing  to  such  nonattainment  for 
nonroad  engines  and  nonrt^ad  vehicles. 

In  concluding  that  emissions  from 
nonroad  sources  contribute  significantly 


*  Includes  residential  combustion  of  gas,  oil,  coal, 
wood,  and  so  forth  lor  heating  and  other  purposes. 

"These  contributions  are  larger  than  what  was 
Bxpectad  by  Congress  when  this  provision  was 
passed.  For  further  discussion  on  the  basis  of  this 
provision  see  section  "IV.B.  Significance 
OetarminaUoa." 


to  ozone  and  CO  nonattainment.  EPA 
took  into  consideration  the  legislative 
history  and  scope  of  the  CAAA  and  a 
comparison  of  nonroad  emissions  to 
emissions  from  other  regulated  sources. 

Section  213(a)(2)  of  the  CAA  provides 
that  after  notice  and  public  comment. 
EPA  shall  determine,  based  on  the 
completed  nonroad  study,  whether 
nonroad  emissions  are  significant 
contributors  to  ozone  or  CO  in  more 
than  one  nonattainment  area.  If  so,  such 
a  determination  will  be  included  in  the 
rulemaking  that  promulgates  emission 
standards  for  those  classes  of  nonroad 
engines  that  contribute  to  the  air 
pollution.  Therefore,  based  on  the 
results  of  the  nonroad  study.  EPA  is 
proposing  to  make  an  affirmative 
significance  determination  in  today's 
rulemaking. 

The  proposed  affirmative 
determination  is  predicated  upon  a 
finding  that  emissions  of  VOCs,  NOx. 
and  CO  from  new  and  existing  nonroad 
sources  are  "significant"  contributors  to 
ozone  and  CO  nonattainment  in  more 
than  one  ozone  or  CO  nonattainment 
area.  Section  213(a)  of  the  CAA. 
however,  provides  no  guidance  as  to 
what  constitutes  a  "significant" 
contribution.  Nevertheless,  guidance 
can  be  found  in  the  legislative  history 
and  the  scope  of  the  CAAA,  the 
emission  contribution  of  nonroad 
engines  and  vehicles,  and  a  comparison 
of  nonroad  emissions  to  emissions  from 
other  regulated  sources. 

In  describing  the  emission  impact  of 
nonroad  engines  and  vehicles,  the 
Senate  committee  that  drafted  the 
Senate's  version  of  the  CAAA  reported 
that  such  sources  "now  make  up  a 
significant  portion  of  pollution  •  •  • 
While  inventories  of  these  emissions  are 
not  precise,  estimates  indicate  the 
extent  to  which  they  contribute  to  ozone 
and  other  pollution  problems."  (S.R. 
Kept.  No.  101-228,  p.  104).  As  an 
example  of  what  Congress  views  as 
significant,  the  report  notes  that 
"(elmissions  inventories  from  EPA 
estimate  that  farm  and  construction 
equipment  emit  3.7  percent  of  CO 
nationwide,  four  percent  of  nationwide 
NOx.  and  1.3  percent  of  total 
hydrocarbons  •  •  •    And  a 
preliminary  study  prepared  for  EPA  by 
the  Radian  Corporation  estimates  that 
NOx  emissions  from  nonroad  diesel 
engines  make  up  over  12  percent  of  total 
NOx  emissions  nationwide,  including 
four  percent  from  diesel  locomotives." 
(S.R.  Rept.  No.  101-228,  p.  104).  These 
figures  provide  an  indication  of  how 
much  nonroad  vehicles  and  engines 
have  to  contribute  to  nationwide  levels 
of  specified  pollutants  in  order  for 
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Congress  to  consider  such  nonroad 
sources  signiRcant  contributors." 

Although  the  Senate  figures  represent 
nationwide  estimates,  it  is  reasonable  to 
conclude  that  comparable  or  greater 
emission  contributions  from  a  class  or 
category  of  nonroad  engines  or  vehicles 
in  any  area,  particularly  a 
nonattainment  area,  would  also  be 
significant.  Agriculture  and 
construction  equipment  in  four  of  the 
areas  studied,  Miami,  Hartford,  El  Paso, 
and  New  York,  contribute  11.6-12.8%, 
16.4-24.7%,  10.2-16.8%  and  9.1-14.1% 
of  the  total  summertime  NOx  emission, 
respectively.  Lawn  and  garden 
equipment  in  Washington.  D.C.,  Atlanta, 
Baltimore,  and  Miami,  contribute  4.4- 
10.7%,  3.2-6.2%,  2.7-6.0%,  and  2.3- 
5.6%  of  total  summertime  VOC 
emission,  respectively.  Light 
commercial  equipment  respectively 
contributes  4.2-7.7%,  3.5-6.4%,  2.6- 
4.7%,  and  2.3-4.1%  of  the  total 
wintertime  CO  emission  in  New  York. 
Boston^  Denver,  and  Hartford.  Since 
these  figures  approach  or  exceed  tliose 
cited  in  the  Senate  Report  as  significant, 
it  is  reasonable  to  conclude  that  the 
emission  contribution  of  these  nonroad 


sources  is  significant  in  these 
nonattainment  areas. 

EPA  has  also  estimated  the  impact  of 
nonroad  mobile  sources  on  ambient 
concentrations  of  ozone  and  CO.  As  the 
basis  for  these  calculations  EPA  used 
estimates  of  the  total  emission  from 
nonroad  sources  in  certain 
nonattainment  areas  included  in  the 
nonroad  study. 

For  each  ozone  nonattainment  area, 
two  estimates  of  the  ambient 
concentration  of  ozone  were  calculated 
based  on  EPA's  Empirical  Kinetic 
Modeling  Approach  "  (EKMA) 
projections  of  ozone  design  values.'^ 
These  projections  were  based  on  total 
emission  inventories  with  and  without 
nonroad  engine  and  vehicle  emissions. 
The  results  from  16  ozone 
nonattainment  areas  indicated  that 
without  nonroad  engine  and  vehicle 
emissions,  local  ozone  design  values  ^* 
in  the  areas  studied  would  be  lower 
depending  on  the  ozone  nonattainment 
area,  by  al)out  4  to  13  parts  per  billion. 
This  amounts  to  reduction  of  about  3  to 
8%  firom  current  levels  in  the  16  ozone 
nonattainment  areas.  The  average 
difference  indicated  was  4.7%,  and 


differences  in  excess  of  5%  were 
indicated  in  8  of  the  16  areas. 

It  is  important  to  recognize  that  the 
ozone  impact  of  any  category  of 
emissions  is  highly  dependent  on  the 
level  of  emissions  from  other  sources. 
The  analysis  described  in  the  previous 
paragraph  was  based  on  the  best 
available  estimates  of  current  emissions 
from  nonroad  engine  and  vehicle 
sources,  highway  vehicles,  and  other 
area  and  point  sources.  However,  a 
similar  analysis  of  projected  future 
emission  levels  that  accounts  for 
emission  control  programs  that  will  be 
applied  to  highway  vehicles,  point 
sources,  and  other  area  sources,  would 
likely  show  that,  vrithout  control, 
nonroad  mobile  source  emissions  would 
constitute  a  substantially  larger  relative 
portion  of  future  ozone  concentrations. 
However,  EPA  is  not  confident  that  such 
projections  would  be  illustrative  due  to 
the  uncertainties  currently  associated 
with  projected  future  emission  levels. 

EPA  estimated  the  reduction  in  the 
area-wide  component  of  CO 
concentrations  based  on  CO  emission 
inventories  without  nonroad  sources. 
Reductions  were  estimated  using  the 
following  equation: 


C0'  = 


ET 
EI 


x(CO  +  l 


ppm)|- 


1  ppm 


in  which 
CO=CO  component  for  overall 

emission  inventory 
EI=CO  emission  inventory  for  all 

sources 
CO'=CO  component  for  emission 

inventory  without  nonroad  sources 
Er=CO  emission  inventory  without 
nonroad  sources 
A  natural  background  CO  concentration 
of  1  ppm  is  included  in  this  equation. 
Results  for  14  CO  nonattainment  areas 
indicated  an  average  contribution  of  9% 
from  nonroad  sources  to  ambient  CO 
concentrations. 


"According  to  the  nonroad  study,  nonroad 
engines  and  vehicles  contribute  at  least  14.9%  and 
14.4%  ID  nationwide  summertime  NOx  and  VOC 
emicsioDt.  as  well  as  11.5%  to  wintertime  CO 
emissions.  For  each  pollutant,  the  total  percentage 
of  nonroad  emissions  contributions  to  the  inventory 
substantially  exceeds  the  figures  cited  in  the  Senate 
Report  For  the  noiuttainment  areas  included  in  the 
nonroad  study,  nonroad  engines  and  vehicles 
accounted  for.  on  average,  14.9-18.9%,  7.1-12.5%. 
and  6.4-11.7%  of  the  total  summertime  NOx  and 
VOC  amissions  and  wintertime  CO  emissioos, 
respectively. 

"EKMA  generates  area-specific  ozone  isoplethi 
(an  isopleth  is  a  curve  describing  the  combinations 
of  initial  VOC  and  NOx  levels  that  yield  the  same 
I'zone  concentration)  by  treating  the  air  that  is 
transported  from  an  area  of  high  emissions  to  one 


Thus,  it  is  reasonable  to  conclude  that 
the  emission  contribution  from  nonroad 
sources  is  significant  based  on  the 
estimated  contributions  of  nonroad 
sources  to  ambient  concentrations  of 
ozone  and  CO." 

An  affirmative  determination  of 
significance  is  also  supported  by  a 
comparison  of  the  contribution  to  NOx, 
VOC,  end  CO  inventories  from  nonroad 
engines  and  vehicles  to  those  from 
regulated  source  categories.  Table  1 
compares  estimated  nationwide  daily 
summertime  NOx  and  VOC  emissions 
(tpsd)  and  wintertime  CO  emissions 


of  high  ozone  as  a  box  in  which  emiasions  of  VOC 
and  NOx  accumulate.  The  calculated  ozone 
isopleths  can  than  be  used  to  estimate  the  effect  on 
design  value  ozone  concentrations  of  variatioas  in 
V(X:  and/ or  NOx  emissions.  Although  inputs  for 
grid-based  models  are  being  developed  to  replace 
EKMA  for  urban  ozone  attainment  demonstrations, 
such  models  are  not  yet  available  for  all 
nonattainment  areas. 

"  The  "design  value"  is  a  measure  of  the  actual 
level  of  ambient  pollution  in  an  area.  For  ozone,  the 
fourth  highest  maximum  one  hour  daily  monitored 
value  over  a  three  year  period  is  generally  used.  For 
CO.  the  highest  second  high  noooverlapping  eight 
hour  average  CO  concentration  in  a  two-year  period 
was  u«ed  for  the  most  receatiy  reported  design 
values.  On  August  16,  1990,  EPA  published  a  list 
of  design  values  for  the  96  areas  that  failed  fo  meet 


(tpwd)  from  nonroad  engines  and 
vehicles  to  those  fetim  other  sources, '• 
Only  one  NOx  source  has  emissions 
which  exceed  nonroad  source  NOx 
emission.  Only  two  VOC  sources  have 
emissions  which  exceed  nonroad  source 
VOC  emission.  Only  two  CO  sources 
have  emissions  which  exceed  nonroad 
source  CO  emission. 


the  ozone  NAAQS  and  the  41  arsas  that  tailed  to 
meet  the  CO  NAAQS. 

'^  PTT})ected  ozone  design  values  are  expressed 
here  in  ambient  parts  per  billion  [ppb].  The  NAAQS 
for  ozone  and  CO  are  1 20  ppb  and  9  parts  per 
million  (ppm),  respectively. 

"Due  to  the  fact  that  the  nonroad  study  did  not 
include  all  nonroad  sources,  EPA  believes  the 
estimated  contributions  of  nonroad  source 
emissions  to  ambient  concentrations  of  ozone  and 
CO  discussed  above  to  be  underestimated. 

■•Insignificant  levels  of  pollutants  are  indicated 
by"-~. 
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Table  1. 


Emissions  From  Various 
Sources 


Source 

NOx 
tped 

voc 

CX)tpwd 

Nonroad  en- 

gines and 

vehicles  .. 

9.724- 

9,509- 

22.431- 

10,892 

17,686 

36,905 

Heavy-duty 

gasoline 

highway 

vehicles  .. 

888 

952 

10,084 

Heavy-duty 

diesel 

highway 

vehicles  .. 

7.647 

136 

1.815 

Light-duty 

vehicles  .. 

7.a'>? 

11.353 

52,435 

Light-duty 

tnx*8 

3.346 

4.555 

20.571 

Petroteum 

refining  .... 
Solvent 

2,108 

evapo- 

ration   

16,452 

Petroleum 

storage/ 

transfer  ... 

4,623 

Electrical 

generation 

21.986 

Industrial 

comtHJS- 

tion 

9.422 

Industrial 

processes 

1.775 

Residential 

fuel  use^  . 

40.334 

Ipsd^tons 

per  sum- 

mer day 

. 

Ipwdstons 

per  winter 

day 

^kKludes  wood  burning  stoves,  residential 
oM  burriers.  and  natural  gas  heaters. 

Further  evidence  of  the  relevance  of 
nonroad  NOx.  VOC.  and  CO 
contributions  is  shown  by  comparing 
nonroad  source  contributions  to  the 
contributions  from  other  regulated 
sources  in  specific  nonattainment  areas. 

In  the  California  South  Coast  Air 
Basin,  the  estimated  contributions  to 
total  NOx  emission  from  electric  utility 
fuel  combustion  and  on-highway  heavy- 
duty  diesel  trucks  are  40  and  150  tpsd. 
respectively,  while  the  contribution 
from  nonroad  sources  is  242-415  tpsd. 
In  Philadelphia,  estimated  NOx 
contributions  from  heavy-duty  highway 
vehicles  and  light-duty  trucks  are  121 
and  44  tpsd,  respectively,  while  the 
contribution  from  nonroad  sources  is 
128-158  tpsd. 

In  Washington.  DC.  the  estimated 
contributions  to  total  VOC  emissions 
from  heavy-duty  highway  vehicles  and 
light-duty  truckis  are  23  and  52  tpsd. 
respectively,  while  the  contribution 
from  nonroad  sources  is  61-105  tpsd.  In 


New  York,  estimated  VOC  emission 
from  the  heavy-duty  vehicles  and  light- 
duty  trucks  are  59  and  122  tpsd. 
respectively,  while  the  contribution 
from  nonroad  sources  is  231-390  tpsd. 

Further,  in,  New  York,  the  estimated 
contributions  to  total  CO  emission  from 
heavy-duty  gasoline  vehicles  and 
residential  fuel  use  are  677  and  358 
tpwd.  respectively,  while  the 
contribution  from  nonroad  sources  is 
708-1.351  tpwd.  In  Boston,  estimated 
CO  emission  from  heavy-duty  gasoUne 
vehicles  and  residential  fuel  use  are  170 
and  74  tpwd,  respectively,  while  the 
nonroad  contribution  is  191-357  tpwd. 

Congress  has  deemed  emissions  from 
various  point,  area,  and  mobile  sources 
to  be  significant  enough  to  regulate.  As 
the  preceding  comparisons  indicate,  in 
numerous  nonattainment  areas  other 
sources  are  regulated  that  have  lower 
emissions  than  the  total  from  nonroad 
engines  in  that  area.  Therefore,  it  is 
reasonable  to  conclude  that  the  higher 
contributions  from  nonroad  sources  in 
those  areas  are  also  significant  enough 
to  justify  the  regulation  of  NOx,  VOC, 
and  CO  emissions  from  nonroad  engines 
and  vehicles. 

Moreover,  because  nonroad  sources 
have  not  previously  been  regulated 
nationally,  emission  reductions  from 
nonroad  sources  are  likely  to  be  more 
substantial  than  reductions  that  will  be 
obtained  from  additional  control  of 
ciurently  regulated  source  categories. 
EPA  expects  that  introduction  of 
controls  on  nonroad  sources  would,  at 
the  least,  achieve  beneBts  in  the  range 
of  many  other  control  programs  now 
mandated  by  Congress  in  the  CAA.  EPA 
regulation  of  on-highway  mobile 
sources  has  resulted  in  emission 
reductions  of  75-90%  from  passenger 
cars  and  45-70%  from  heavy-duty 
diesel  engines,  when  compared  to  their 
uncontrolled  emission  levels.  The 
similarities  among  many  nonroad  and 
on-highway  engines  indicate  that 
substantial  reductions  in  the  emission 
rates  of  nonroad  engines  should  be 
possible. 

Thus,  based  on  the  above  information, 
EPA  is  proposing  to  determine  that 
emissions  from  nonroad  engines  and 
vehicles  are  significant  contributors  to 
ozone  and  CO  concentrations  in  more 
than  one  ozone  or  CO  nonattainment 
area.  In  addition.  EPA  believes  that, 
given  the  level  and  cost  of  emission 
controls  being  considered  for  many 
other  sources,  it  is  appropriate  to 
regulate  emissions  from  nonroad 
engines  and  vehicles. 


V.  Executive  Summary  of  Proposed 
NOx  and  Smoke  Regulation 

EPA  has  the  authority  to  require 
emission  standards  for  nonroad  sources 
under  section  213(a)(3)  of  the  CAA. 
based  on  the  proposed  affirmative 
significance  determination  presented  in 
the  previous  section.  Moreover,  EPA  has 
authority  under  section  213(a)(4)  to 
regulate  any  nonroad  emissions  not 
referred  to  in  the  significance 
determination  if  EPA  determines  that 
such  emissions  contribute  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  EPA  is  proposing  NOx  emission 
and  smoke  standards  for  new  nonroad 
compression-ignition  (CI)  '^  engines 
with  gross  maximum  power  output 
measured  at  or  above  50  hp  (37.3  kw) 
(hereafter,  "large  nonroad  CI  engines") 
with  exclusions  for  certain  types  of 
engines.  The  proposed  NOx  emission 
standard  is  6.9  grams  per  brake 
horsepower  hour  (g/bhp-hr)  (9.2  g/kw- 
hr)  and  the  proposed  smoke  opacity 
standard  is  20%  on  acceleration  mode, 
15%  on  lug  mode  and  50%  peak  opacity 
on  either  the  acceleration  or  lug  mode.'" 
EPA  believes  that  emission  standards 
for  HC,  CO,  and  PM  are  not  appropriate 
at  this  time  because  available  test 
procedures  have  not  been  demonstrated 
capable  of  predicting  emissions  of  these 
pollutants  from  nonroad  engines  (see 
discussion  in  section  VII. B.).  The 
effective  dates  of  the  NOx  and  smoke 
standards  would  be  staggered, 
depending  on  the  horsepower  of  the 
engine,  beginning  with  the  1996  model 
year.  The  first  standards  to  lake  effect 
would  be  for  engines  at  or  above  175  hp 
(131  kw)  but  at  or  below  750  hp  (559 
kw).  The  proposed  emission  standards 
would  result  in  a  substantial  reduction 
in  the  NOx  contribution  from  nonroad 
engines  and  would  reduce  the 
deleterious  effects  of  smoke  particles  on 
the  environment. 

This  proposed  rulemaking,  the  first 
for  nonroad  sources,  focuses  on  NOx 
reductions  from  large  nonroad  Q 
engines  for  several  reasons.  First,  EPA 
determined  from  the  nonroad  study  that 
large  nonroad  Q  engines  contribute 
9.2%  to  the  entire  national  NOx 
inventory  and  75%  of  NOx  emissions 
from  all  nonroad  engines.  In  this 
proposal  these  engines  would  reaUze  a 
reduction  in  NOx  emissions  of  37% 
from  current  levels,  which  represents  a 
3.4%  reduction  in  the  national  NOx 


^'A  comprMsioD-ignition  (Q)  engine  i«an 
internal  combtution  engine  in  which  air  is 
compressed  to  a  temperature  sufEcientiy  high  to 
ignite  fuel  injected  into  the  combusUon  chamber. 

"The  acceleration  and  lug  modes  are  described 
at  40  CFR  ae  S84-7. 
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emissions  inventory.  Second,  the 
projected  reductions  are  technically 
achievable  within  a  shcat  time  period 
because  the  emission  control 
technologies  necessary  to  meet  the 
proposed  standards  are  already  proven 
effective  on  similar  on-highway  engines. 
Finally,  due  to  transferable  technology 
from  similar  on-highway  engines  and 
the  high  emission  levels  of  cxurent 
nonroad  engines,  this  proposal  is  cost- 
effective  relative  to  other  NOx  emission 
control  strategies  being  considered  for 
regulation. 

EPA  is  also  proposing  a  number  of 
regulatory  features  to  reduce  the  burden 
of  this  regulation  without  compromising 
the  expected  emission  benefit.  For 
instance,  the  regulatory  burden  is 
reduced  by  staggering  the  introduction 
dates  by  horsepower  categories  to 
spread  out  development  costs. 
Manufacturers  would  also  be  allowed  to 
panicipate  in  an  averaging,  banking, 
and  trading  program,  which  would 
allow  an  engine  manufacturer  to  apply 
a  fleet  average  technology  mix  that  will 
minimize  the  manufacturer's  cost  and 
the  impact  on  its  equipment 
manufacturer  customers.  Incorporation 
of  these  provisions  minimizes  the 
economic  burden  on  all  affected 
manufacturers. 

Today's  proposal  is  compatible  with 
Cahfomia  requirements  for  similar 
nonroad  engines  in  that  the  NOx 
emission  and  smoke  standards  are  the 
same.  However,  unlike  California,  EPA 
is  not  proposing  hydrocarbon  (HC),  CX), 
and  particulate  matter  (PM)  emission 
standards.  EPA  believes  llidt  emission 
standards  for  HC,  CO,  and  PM  are  not 
appropriate  at  this  time  because 
available  test  procedures  have  not  been 
demonstrated  capable  of  predicting 
emissions  of  these  pollutants  from 
nonroad  engines.  These  concerns  are 
discussed  in  a  following  section  (VTI.B. 
"Lack  of  Standards  for  HC.  CO,  and  PM 
Emissions"). 

VI.  RequirenMota  of  the  Pn^xwed  Rule 

The  general  provisions  of  the 
regulation  are  briefly  described  in  the 
following  section,  and  rationales  for  key 
parts  of  the  proposal  are  discussed. 

A.  Overview 

EPA  proposes  to  regulate  the  emission 
of  NOx  and  smoke  for  large  nonroad  CI 
engines.  A  NOx  standard  of  6.9  g/ 
bhp-hr  (9.2  g/kw-hr)  and  smoke 
opacity  standards  of  20%  on 
acceleration  mode,  15%  on  lug  mode, 
and  50%  peak  opacity  in  either  the 
acceleration  or  lug  mode  are  proposed. 
These  standards  would  apply  lo  large 
nonroad  Q  engines  used  for  any 
purpose  with  four  exclusions.  Engines 


explicitly  excluded  are  the  foUowing: 
(1)  large  nonroad  Q  engines  regulated 
by  the  Mining  Safety  and  Health 
Administration  (MSHA)  for 
underground  use,'*  (2]  engines  used  in 
aircraft,^  (3)  engines  used  to  propel  a 
locomotive,^'  and  (4)  engines  uswi  in 
marine  "vessels"  as  defined  in  the 
General  Provisions  of  the  United  States 
Code,  1  U.S.C.  3  (1992).^ 

A  compliance  program  involving  pre- 
sale  certification  and  in-uee 
enforcement  is  also  proposed  for  large 
nonroad  CI  engines.  The  proposed 
program  would  be  similar  to  the  current 
on-highway  engine  proeram,  including: 

•  Designation  of  product  line  into 
groups  of  engines  with  similar  emission 
characteristics  (such  groups  are  called 
engine  families), 

•  manufacturer  emission  testing  of 
selected  engines  with  the  specified  test 
procedure  to  demonstrate  compliance 
with  emission  standards, 

•  labeling  of  engines  from  each 
engine  family, 

•  submission  of  apphcation  for 
certification  for  each  engine  femily  by 
model  year, 

•  issuance  of  an  emission  compliance 
certificate  for  each  engine  family, 

•  prohibition  against  sale  of  engines 
not  certified  by  EPA, 

•  recordkeeping  and  reporting, 

•  EPA  confirmatory  certification 
testing, 

•  production  line  Selective 
Enforcement  Auditing  (SEA), 

•  in-use  testing  and  enforcement. 

•  warranty  and  prohibition  on 
tampering,  and 

•  im  porta  Lion  provisions. 

Certain  modifications  to  the  on- 
highway  program  are  proposed  for  the 
nonroad  program.  These  modifications 
include: 

•  Broader  criteria  for  defining  engine 
families, 

•  no  certification  requirements  for 
durabihty  demonstration. 


'•See  30  CFR  pwt*  7.  31.  32.  36.  86,  57,  70,  and 
75. 

'°DeEnad  in  §  87.1  (a)  of  thu  Ude.  "  'laliicrafi 
engine'  means  a  propulsion  engine  which  It 
installed  in  or  which  is  manufactured  for 
insUllatioD  in  an  aircraft"  ..."  'Aircraft'  means 
any  airplane  for  which  a  U.S.  standard 
air\*orthiness  certificate  or  equivalent  foreign 
airworthiness  cntificate  is  issued." 

"  As  (kfinad  in  response  lo  corameols  rvceivad 
to  56  FR  45366.  September  6.  1991.  anUtJed. 
"Waiver  of  Preemption  lo  California  for  Nonroad 
Engine  and  Vehicle  Staridards;  Proposed  Rule," 
locomotive  m«ans  "a  self-propelled  piece  o^  on- 
track  equipment  (other  than  equipment  datignad  (or 
operation  both  oq  hi^ways  and  rails,  specialized 
maintenance  equipment,  and  other  similar 
equipment)  designed  for  moving  other  •quipmaal. 
freight,  or  paaaeager  traffic." 

"  A  "vesasl"  lodudas  every  description  of 
watercraft  or  other  artiriciai  contrivance  used,  or 
capable  of  being  used,  as  a  means  of  tnnspoTtatian 
on  water.  1  U.S.C  3  (1992) 


•  only  one  emission  test  engine 
required,  and 

•  an  averaging,  banking,  and  trading 
projoum  modified  to  suit  this  industry. 

EPA  proposes  that  certification  of 
engines  begin  in  the  1996  model  year, 
and  that  the  effective  date  of  the 
emission  control  requirements  of  these 
r^ulations  be  staggered  by  horsepower 
categories  as  listed  in  Table  2.  Engines 
introduced  into  commerce  on  or  after 
January  1  of  the  implementation  year  in 
column  1  would  have  to  be  certified 
according  to  the  requirements  in  effect 
for  that  year. 

Table  2.— Proposed  Certircatjon 
Effective  Dates.'' 


impte- 

mentatkxi 

year 

Gross  maximum  power  output 

1996  

1997  

1998  

2000  

Greater  than  or  equal  to  175  hp 

(131  kw)  txjt  less  than  or  equal 

to  750  hp  (559  kw). 
Greater  than  or  equal  to  100  hp 

(74.6  kw)  but  less  than  175  hp 

(131  kw). 
Greater  than  or  equal  to  50  hp 

(37.3  kw)  but  less  than  100  hp 

(74.6  kw). 
Greater  than  750  hp  (559  kw). 

^Optkxwl  earty  certificatkxi  is  alk>wed  one 
year  prior  to  the  appltcable  effective  date  for 
engines  parbcipating  in  the  averaging, 
tanking,  and  trading  program. 

B.  Definition  of  Nonroad  Engine 

Section  216(10)  of  the  CAA  as 
amended  defines  the  term  "nonroad 
engine"  as  "an  internal  combustion 
engine  (including  the  fuel  system)  that 
is  not  used  in  a  motor  vehicle  or  a 
vehicle  used  solely  for  competition,  oir 
that  is  not  subject  to  standards 
promulgated  under  section  111  or 
section  202."  Section  111(a)(3)  notes, 
however,  that  "Nothing  in  title  n  of  this 
Act  relating  to  nonroad  engines  shall  be 
construed  to  apply  to  stationary  internal 
combustion  engines."  EPA  is  proposing 
that  the  engines  encompassed  by  the 
statutory  definition  of  nonroad  engine 
include  internal  combustion  engines 
meeting  one  of  the  following  criteria:  (1) 
Any  internal  combustion  engine, 
including  the  fuel  system,  of  any  size 
that  is  used  to  propel  any  vehicle  if  the 
engine  is  not  otherwise  excluded 
(exclusions  are  discussed  below);  these 
engines  would  include  any  internal 
combustion  engine  that  serves  a  dual 
function  by  both  propelling  a  vehicle 
and  operating  a  device  while  stationary, 
such  as  a  mobile  crane;  (2)  any  internal 
combustion  engine  that  is  located  in  or 
on  a  nonroad  vehicle  and  that  is  an 
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integral  part^'  of  the  nonroad  vehicle  at 
the  time  oT  its  manufacture  and  that  is 
not  otherwise  excluded:  or  (3)  any 
internal  combustion  engine  or 
combination  of  internal  combustion 
engines  arranged  to  function  together, 
regardless  of  application,  with  a 
combined  output  of  up  to  175  hp  (131 
kw),  and  not  otherwise  excluded.  For 
example,  auxiliary  engines  that  power 
refrigerated  trailers  transported  by  any 
means  (such  as  trucks,  locomotives, 
aircraft,  or  marine  vessels)  are  included. 
The  term  "nonroad  vehicle"  is  defined 
in  section  216  of  the  Act  as  a  vehicle 
that  is  propelled  by  a  nonroad  engine 
and  that  is  not  a  motor  vehicle  or  a 
vehicle  used  solely  for  competition. 

Several  specific  exclusions  are 
included  in  the  proposed  definition  of 
nonroad  engine  just  described.  An 
internal  combustion  engine  would  not 
be  considered  a  nonroad  enghie  if:  (1)  It 
is  used  to  propel  a  motor  vehicle  or  a 
vehicle  used  solely  for  competition:  (2) 
it  is  regulated  under  section  111  (new 
stationary  sources)  or  section  202  (motor 
vehicles),  regardless  of  size:  or  (3)  it  is 
located  on  a  trailer  or  other  platform 
attached  to  (but  not  an  integral  part  of) 
a  nonroad  vehicle  or  is  otherwise  not  an 
integral  part  of  a  nonroad  vehicle  and  it 
has  an  output  greater  than  or  equal  to 
175  hp  (131  kw)." 

EPA  believes  that  this  deHnition  of 
nonroad  engine  is  consistent  with  the 
Clean  Air  Act  and  effectuates  the  intent 
of  Congress.  Under  CAA  section 
216(10),  Congress  authorized  EPA  to 
regulate  any  internal  combustion  engine 
as  a  nonroad  engine,  with  exceptions  for 
motor  vehicle  engines,  engines  used 
solely  for  competition,  and  engines 
subject  to  regulation  under  section  202 
or  section  111.  However,  EPA  believes 
that  Congress  intended  to  temper  this 
broad  definition  of  nonroad  engine  by 
adding  language  to  section  111(a)(3) 
excluding  "stationary  internal 
combustion  engines"  from  this 


''  An  intainal  combustion  engiiie  U  an  "intsgral 
part"  of «  nonroad  vahicle  or  motor  vehicle  if: 

1.  It  b  permanently  attached  to  the  nonroad 
vehicle  during  the  manufactiuing  procasi  for  the 
nonroad  vehicle  or  motor  vehicle;  and 

2.  it  is  meant  to  remain  permanently  attached  to 
the  nonroad  vehicle  or  motor  vehicle  during  the  life 
of  the  nonroad  vehicle  or  motor  vehicle. 

**The  third  exclusion  is  designed  to  make 
explicit  that  an  engine  located  on  a  trailer  or  other 
platfoim  that  can  be  attached  to  and  detached  from 
a  nonroad  vehicle  i«  not  considei«d  an  integral  part 
of  the  nonroad  vehicle,  and  therefore  (if  It  has  a 
power  output  of  175  hp  or  above)  U  not  coniidered 
ajionroad  engine  under  EPA't  proposed  definition. 
The  exclusion  is  therefore  somewhat  redundant  of 
the  definition,  in  that  the  clau  of  engines  affected 
by  this  explicit  exclusion  is  not  in  fact  Included  in 
the  definition  of  nonroad  engine.  However,  EPA 
bebeves  that  this  explicit  exclusloo  would  help 
prevent  questions  in  the  future  regarding  EPA's 
intent. 


definition.  EPA  has  broad  discretion  to 
develop  a  definition  of  nonroad  engine 
consistent  with  these  two  provisions. 

EPA  beUevesthat  Congress  intended 
all  internal  combustion  engines  that 
ptropel  or  are  otherwise  permanently 
attached  to  a  nonroad  vehicle  to  be 
regulated  under  section  213,  as  these 
engines  are  clearly  mobile  in  use. 
However,  EPA  believes  that  emissions 
from  internal  combustion  engines  that 
may  belemporarily  attached  to  nonroad 
vehicles  but  are  otherwise  stationary 
should  not  be  included  as  emissions 
from  nonroad  vehicles.  Engines  that  are 
generally  stationary  in  use  are  not  small 
enough  to  be  easily  portable,  but  that 
may  be  transported  using  a  nonroad 
vehicle,  are  more  appropriately  termed 
stationary  engines  than  nonroad 
engines. 

The  determination  that  all  internal 
combustion  engines  below  175  hp  (131 
kw)  are  to  be  regulated  as  nonroad 
engines  is  based  on  several  factors.  First, 
internal  combustion  engines  below  175 
hp  (131  kw]  are  generally  small  enough 
to  be  easily  transported  between 
different  locations  and,  as  such,  are 
suitable  for  regulation  as  mobile  sources 
under  Title  II  of  the  Act.  Regulations 
promulgated  under  Title  II  are  generally 
national  in  scope,  rather  than  area- 
specific,  because  mobile  sources  are 
easily  transported  from  area  to  area. 

Second,  EPA  believes  that  use  of  a 
hoFsepower<based  standard  will  lead  to 
less  confusion  and  litigation,  and  will 
be  easier  to  enfon»  than  a  standard  that 
attempts  to  distinguish  all  internal 
combustion  engines  in  terms  of  their 
normal  lise.  Third,  besed  on  section 
209(e)  of  the  CAA,  which  precludes 
state  regulation  of  new  engines  under 
175  hp  (131  kw)  used  in  construction  or 
farm  equipment  or  vehicles,  H'A 
believes  that  Congress  perceived  175  hp 
(131  kw)lo  be  an  appropriate  cut-off 
point  for  nonroad  engines.  As  a 
practical  matter,  most  large  stationary 
internal  combustion  engines,  such  as 
irrigation  pumps,  have  maximum 
outputs  at  or  above  175  hp  (131  kw). 
Finally,  if  EPA  subsequently  determines 
that  certain  internal  combustion  engines 
below  175  hp  (131  kw)  would  be  more 
appropriately  regulated  as  stationary 
sources  due  to  their  application,  they 
could  be  so  regulated  by  the 
promulgation  of  new  source 
performance  standards  pursuant  to 
section  111  of  the  CAA. 

While  EPA  is  in  this  rule  proposing  to 
define  nonroad  engines  to  include  all 
engines  with  power  output  below  175 
hp  (131  kw),  Uiis  does  not  mean  that 
local  jurisdictions  cannot  impose 
restrictions  on  these  and  other  nonroad 
engines.  First,  nonroad  engines  may  be 


subject  toin-use  rectrictions  such  as 
limits  on  houre  of  use,  and  may  be 
subject  to  state  regulation  imder  section 
20fi(e)(2).  In  addition,  while  emisaions 
from  nonroad  engines  are  excluded  from 
the  section  3Q2(z)  definition  of 
stationary  souroe,  this  exclusion  is  not 
effective  until  such  time  as  these 
regulations  are  effective.  In  other  words, 
EPA  interprets  the  exclusion  in  section 
302(z)  to  apply  only  to  those  internal 
combustion  engines  that  are 
manufactured  after  the  effective  date  of 
these  regulations.  In  addition,  EPA 
solicits  comments  on  whether  the 
exclusion  in  section  302(z)  can  be 
implemented  such  that  it  applies  only  to 
engines  that  are  subject  to  a 
manufacturer's  emission  limitation 
established  under  section  213.  Under 
this  interpretation,  engines 
manufactured  after  promulgation  of 
these  regulations  would  not  be 
considered  excluded  under  section 
302(z)  until  they  are  in  fact  subject  to  an 
emission  limitation  established  under 
section  213.  Unless  and  until  this 
occurs,  the  engine  could  still  be 
regulated  under  Title  I.  EPA  believes 
this  interpretation  avoids  a  regulatory 
gap  which  would  otherwise  exist 
between  the  period  these  regulations  are 
promulgated  and  when  all  nonroad 
engines  are  covered  by  emissions 
standards  established  under  Title  II. 

Finally,  even  where  an  engine  is 
found  to  be  a  nonroad  engine  for  Title 
II  purposes  in  the  manufacturing  stage, 
states  may  in  certain  circumstances  be 
able  to  regulate  these  engines  as 
stationary  sources  in-use  where  such 
engines  are  in  fact  used  primarily  as 
stationary  internal  combustion  engines 
(see  111(a)(3)).  EPA  expects  to  provide 
specific  guidance  on  this  issue  in  a  later 
regulatory  package. 

Section  213  gives  EPA  the  authority  to 
require  nonroad  vehicle  manufacturers 
to  use  certified  nonroad  engines: 
however,  EPA  is  not  proposing  such  a 
requirement  in  today's  rulemaking. 
Instead,  EPA  requests  comment  on  how 
it  may  assure  that  only  certified  nonroad 
engines  be  used  in  or  on  nonroad 
vehicles.  This  may  be  a  particular 
concern  with  engines  over  175  hp  (131 
kw),  because.a  significant  percentage  of 
such  engines  will  not  be  used  in  or  on 
a  nonroad  vehicle  and,  therefore,  may 
not  be  manufactured  to  meet  nonroad 
emission  standards. 

1.  Exclusions  From  Today's  Proposal 

Certain  engines  that  are  included 
within  the  proposed  definition  of 
nonroad  engine  just  discussed,  and  that 
are  compression-ignition  engines  at  or 
above  50  hp  (37.3  kw),  are  proposed  to 
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be  excluded  from  today's  emission 
standards 

The  engines  explicitly  excluded  from 
this  regulation  are  the  following  large 
nonroad  Q  engines: 

(1)  Engines  regulated  by  the  MSHA 
for  underground  use; 

(2)  Engines  used  in  aircraft  as  defined 
in  40  CFR  part  87  subpart  A; 

(3)  Engines  used  to  propel  a 
locomotive  as  defined  in  56  FR 
45866,  September  6, 1991;  and 

(4)  Engines  used  in  marine  "vessels" 
as  defined  in  1  U.S.C.  3. 

In  addition,  spark-ignition  engines  ^^ 
would  not  be  required  to  comply  with 
the  emission  standards  in  this  proposal. 

EPA  is  not  including  in  this  proposal 
engines  that  are  used  in  underground 
mining  or  engines  used  in  underground 
mining  equipment  as  regulated  by 
MSHA  under  the  authority  of  30  CFR 
parts  7,  31.  32.  36.  56.  57.  70  and  75. 
The  MSHA  is  responsible  for  protecting 
miners  from  unhealthy  levels  of  air 
pollution  in  imderground  mines  and  has 
issued  air  quality  standards  for  mines 
and  standards  for  NOx  and  CO 
emissions  from  some  types  of  mining 
equipment.  Although  EPA  considered 
applying  EPA  regulations  to  these 
engines.  EPA  chose  not  to  include  them 
at  this  time  in  order  to  avoid  dual 
regulation  of  these  engines. 

EPA  is  also  not  including  aircraft 
engines  in  this  proposal.  EPA  is 
authorized  to  regulate  these  engines 
under  Title  II,  part  B  of  the  CAA. 
Because  regulations  for  control  of  air 
pollution  from  aircraft  and  aircraft 
engines  are  currently  specified  in  part 
87.  EPA  does  not  believe  that  separate 
regulation  under  section  213  is 
appropriate  at  this  time. 

EPA  is  not  including  engines  that 
propel  locomotives.  Regulations  for 
these  engines  are  explicitly  mandated  in 
section  213(a)(5)  of  the  Clean  Air  Act. 
These  regulations  are  undergoing  a 
separate  regulation  development 
process.  EPA  welcomes  comment  on 
whether  other  engines  found  and 
operated  on  locomotives  should  more 
appropriately  be  regulated  under  section 
213(a)(5). 

EPA  is  not  including  engines  that 
propel  or  are  used  only  on  marine 
"vessels"  as  defined  in  1  U.S.C.  3  for 
several  reasons.  First,  these  engines  are 
currently  subject  to  safety  regulations  by 
the  Coast  Guard.'"  EPA  must  analyze 
these  current  Coast  Guard  safety 
requirements  and  determine  the  best 


"  A  spark-ignition  (SI)  angine  is  an  Internal 
combustion  engine  in  which  the  air/hiel  mixture  is 
ignited  in  the  combu*tioa  chamber  by  an  electric 
spark. 

'*  See  4«  U.S.C.  331  and  46  U.S.C.  4302. 


method  for  regulating  emissions  from 
these  engines  consistent  with  the  Coast 
Guard  regulations.  Second,  at  the 
present  time  insufficient  information  is 
available  as  to  whether  the  proposed 
nonroad  engine  8-mode  test  procedure 
is  sufficiently  representative  of  the 
operating  cycle  of  these  engines,  or 
whether  some  other  cycle  would  be 
more  appropriate. 

Finally,  the  application  of  auxiliary 
engines  on  marine  vessels  allows  the 
use  of  unique  technological  solutions 
not  available  to  other  engines  covered  in 
this  notice  (for  example,  use  of  sea 
water  aftercoolers,  or  cost-effective 
aftertreatment  devices).  Therefore,  use 
by  such  engines  of  the  proposed 
averaging,  banking,  and  trading  program 
would  have  to  be  evaluated.  EPA  does 
not  yet  have  sufficient  information  on 
emission  reduction  capabihties  of  these 
unique  technologies,  and  on  the 
appropriateness  of  allowing  cross 
trading  with  engines  used  in  other 
applications  covered  by  this  notice,  to 
make  these  evaluations.  EPA  is 
currently  analyzing  these  issues  and 
will  decide  whether  or  not  to  regulate 
these  engines  after  such  analysis 
provides  reliable  information  on  which 
to  base  a  decision.  Consequently,  if  EPA 
decides  to  regulate  these  engines,  it  will 
be  through  a  separate  rulemaking.  This 
exclusion  includes  auxiliary  engines 
used  only  on  vessels.  EPA  requests 
comment  on  whether  these  auxiliary 
engines  could  be  regulated  effectively 
and  appropriately  under  this  action. 

2.  Spark-Ignition  Engines 

Spark-ignition  engines  are  not 
covered  by  this  proposed  NOx  end 
smoke  regulation  because  little  to  no 
emission  benefit  would  be  achieved  for 
the  testing,  recordkeeping,  and  reporting 
cost  burdens  industry  would  have  to 
bear.  According  to  the  nonroad  study, 
the  average  NOx  emission  factor  for 
commercial  spark-ignition  engines  at  or 
above  50  hp  (37.3  kw)  is  3.7  g/bhp-hr 
(4.9  g/kw-hr),  with  the  highest  being  6.6 
g/bhp-hr  (8.8  g/kw-hr)  for  agricultural 
tractors.  This  suggests  that  most 
currently  unregulated  spark-ignition 
engines  could  meet  the  proposed  NOx 
emission  standard  of  6.9  g/bhp-hr  (9.2  g/ 
kw-hr).  Furthermore,  since  a  properly 
maintained  spark-ignition  engine  will 
not  generate  visible  smoke  under  the 
operating  conditions  of  the  Federal 
Smoke  Test  or  other  typical  operating 
conditions,  setting  a  smoke  standard  for 
spark-ignition  engines  is  unnecessary. 
Finally,  for  reasons  discussed  in  the 
issues  section  of  this  proposal,  EPA  is 
not  regulating  spark-ignition  engines  for 
HC,  CO,  and  PM  emissions  because  the 
proposed  test  procedures  have  not  been 


demonstrated  to  be  capable  of 
acciuately  predicting  the  levels  of  HC, 
CO,  and  PM  emissions  generated  by 
these  engines  in  actual  use. 

3.  Exemptions  From  Today's  Proposal 

Pursuant  to  section  203(b)(1)  of  the 
CAA,  the  Agency  is  proposing 
categories  of  exemptions  from  new 
nonroad  engine  regulations  similar  to 
the  existing  exemptions  for  on-highway 
engines  (see  40  CFR,  part  85,  subpart  R). 
These  include  exemptions  for  purposes 
of  research,  investigations,  studies, 
demonstrations,  training,  or  for  reasons 
of  national  security.  Exemptions  are 
justified  in  these  cases  because  the 
sources  are  limited  in  number  or  scope 
so  no  environmental  harm  results,  the 
particular  use  of  the  source  is 
determined  to  further  air  quality 
research,  and/or  the  exemption  is  vital 
to  the  security  of  the  nation.  (See  39  FR 
10601,  March  21. 1974.) 

C.  General  Enforcement  Pmvisions 

Any  manufacturer  of  a  large  nonroad 
Q  engine  would  be  responsible  for 
obtaining  from  the  Administrator  a 
certificate  of  conformity  covering  any 
engine  introduced  into  commerce  in  the 
United  States  before  such  an  engine  is 
sold,  offered  for  sale,  introduced  or 
delivered  for  introduction  into 
commerce,  or  imported  into  the  United 
States.  All  such  engines  must  comply 
with  the  standards  promulgated  in 
EPA's  final  regulations. 

Section  213(d)  authorizes  the  Agency 
to  subject  nonroad  engines  and  vehicles 
to  certification  requirements,  selective 
enforcement  auditing,  cmd  in-use 
enforcement.  Further,  section  213(d) 
provides  for  enforcement  of  the  nonroad 
standards  in  the  same  manner  as  on- 
highway  standards.^' 


2'  Section  213(d)  of  the  Act  provi.ies  that  the 
standards  under  213  "be  subject  to  sections  (206, 
207,  208,  and  209,1  with  such  modlGcatioas  of  the 
applicable  regulations  implementing  such  sections 
as  the  Administrator  deems  appropriate,  and  shall 
be  enforced  in  the  same  manner  as  standards 
prescribed  under  section  |202|.  The  Administrator 
shall  revise  or  promulgate  regulations  as  may  be 
necessary  to  determine  compliance  with,  and 
enforce,  standards  in  effect  under  this  section." 
Section  206  specifies  requirements  for  motor 
vehicle  and  motor  vehicle  engine  compliance 
testing  and  certification;  section  207  requires 
manufacturers  to  warrant  compliance  by  motor 
vehicles  and  motor  vehicle  engines  in  actual  use; 
section  208  require*  recordkeeping  by 
manufacturers  of  new  motor  vehicles  or  new  motor 
vehicle  engines  and  authorizes  EPA  to  collect 
information  and  require  reports;  and  section  200 
preempts  states  and  political  subdivisions  bxxax 
adopting  or  enforcing  standards  relating  to  emission 
control,  certification,  or  inspectioa  of  new  motor 
vehicles  or  new  motor  vehicle  engines,  and  from 
adopting  or  enforcing  emission  control  standards 
for  c«rtain  new  nonroad  engines  or  new  nonroad 
vehicle*,  unless  specifically  authorized  to  do  so  by 
EPA. 
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Pursuant  to  this  authority.  Am  Agency 
is  proposing  in  todays  action 
regutations  that  require  nonroad  sources 
to  obtain  certification  and  8ub)«ct  them 
to  selective  enforcement  auditing  and 
in-use  enforcement.  The  Agency  is  also 
proposing  regulations  similfBrto  those 
for  on-hi^way  vehicles  imder  sections 
203,  204,  205,  and  208  of  the  Act." 
These  general  enforcement  regulations 
include  prohibitions  similar  to  those 
implementing  section  203(a);  prohibited 
acts,  if  committed,  subject  persons  to 
the  assessment  of  dvil  penalties  under 
section  205.  As  applied  to  nonroad 
engines  under  section  213(d),  such  acts 
include,  but  are  not  limited  to,  the 
introduction  into  commerce  of  large 
nonroad  CI  engines  which  are  not 
covered  by  a  certificate  of  conformity 
issued  by  EPA,  tampering  with  emission 
control  devices  or  elements  of  design 
installed  on  or  in  a  large  nonroad  Q 
engine,  and  failing  to  provide 
information  to  the  Agency  if  requested. 
The  Agency  is  also  proposing 
regulations  under  the  authority  of 
section  205  of  the  Act  which  sets  forth 
the  maximum  statutory  penalties  for 
violating  the  prohibitions. 

The  Agency  is  proposing  general 
information  collection  provisions 
similar  to  current  on-highway 
provisions  imder  section  208  of  the  Act 
which  include,  but  are  not  limited  to, 
the  manufacturer's  responsibility  to 
provide  information  to  the  Agency, 
perform  testing  if  requested  by  the 
Asency,  and  maintain  records,  hi 
addition,  EPA  is  proposing  emission 
defect  reporting  regulations  which 
require  manufacturers  to  report  to  EPA 
emission-related  defects  that  affect  a 
given  class  or  category  of  engines.  The 
emission  defect  reporting  regulations 
also  specify  procedural  and  reporting 
requirements  for  manufacturers  that 
initiate  voluntary  emission  recaUs.  The 
general  information  collection  provision 
will  also  provide  authority  for  EPA 
enforcement  personnel  to  gain  entry  and 
access  to  various  facilities  under  section 
208. 

EPA  is  authorized  under  section  21 7 
of  the  CAA  to  establish  fees  to  recover 
compliance  program  costs  associated 
with  sections  206  and  207.  EPA  will 
propose  to  establish  fees  for  today's 
nonroad  compliance  program  at  some 
future  time,  after  the  program  has  been 


** Section  203  specifies  prohibited  acts  and 
excluded  motor  vehicle*:  section  204  provides  for 
federal  court  injunctions  of  violations  of  section 
208(a);  section  205  provides  for  the  aueasment  of 
dvil  penalties  for  violatioiu  of  section  203;  and 
section  206  provides  the  Agency  with  informatioo 
collection  authority.  The  general  enforcement 
language  of  section  213(d)  provides  the  Agency's 
authority  for  applying  sections  203,  204,  205,  and 
206  ,of  the  Act  to  nonroad  engines  and  nicies. 


promulgatcRl  and  associated  costs  are 
determined. 

D.  Program  Description  and  Bationale 

This  section  describes  several  features 
of  EPA's  nonroad  compliance  program 
and  S'A's  rationale  for  including  these 
features  in  the  nonroad  program. 
Specific  issues  related  to  the  proposed 
program  which  require  in-depth 
discussion  are  presented  in  "VII. 
Discussion  of  Issues." 

1.  Apphcability 

Under  the  proposed  regulations,  with 
limited  exceptions  as  discussed,  all 
nonroad  CI  engines  with  gross 
maximum  power  outputs  of  greater  than 
or  equal  to  50  hp  (37.3  kw)  (herein 
identified  as  "large  nonroad  Q 
engines")  must  comply  with  the 
proposed  emission  standards. 

Tne  vast  majority  of  large  nonroad  CI 
engines  currently  being  used  and 
manufactured  are  diesel-fueled  engines. 
EPA  believes  that  it  will  be  unnecessary 
to  use  alternative  fuels  to  meet  the 
proposed  standards.  However,  EPA 

f)roposes  that  these  regulations  apply  to 
arge  nonroad  □  engines  regardless  of 
the  fuel  that  is  used  (e.g.,  diesel,  CNG, 
rapeseed,  methanol,  athanol,  and 
blends). 

2.  Effective  E)ates  for  Certification 

Effective  dates  for  engines  covered  in 
this  notice  are  proposed  to  be  staggered 
by  the  horsepower  categories  listed  in 
Table  2  in  the  Overview  section.  The 
order  of  staggering  is  intended  to 
introduce  certified  versions  of  large 
nonroad  Q  engines  to  the  market  as 
quickly  as  possible,  while  minimizing 
unnecessary  cost  to  the  industry. 

To  accomplish  these  objectives, 
engines  covered  by  this  notice  are 
divided  into  four  horsepower  categories. 
EPA  is  proposing  to  regulate  the 
categories  containing  engines  most 
similar  to  current  on-highway  certified 
versions  (that  is,  175  through  750  hp 
(131  through  559  kw))  beginning  in  the 
1996  model  year.  EPA  believes  that 
manufacturers  of  engines  and 
equipment  will  be  able  to  implement 
the  regulations  for  these  engines  in  the 
two  to  three  years  of  lead  time,  since 
many  of  these  engines  are  unregulated 
versions  of  on-highway  engines 
currently  in  use.  Further,  the  state  of 
California  would  implement  emission 
standards  for  1996  and  later  year  heavy- 
duty  off-road  engines  in  this  horsepower 
category.'^  Because  most  manufacturers 
sell  engines  for  use  in  CaUfomia, 
manufacturers  have  already  begun 


resean^  and  development  and  are 
prepared  to  institute  federal  standards 
in  1996  for  this  category. 

The  categories  to  be  regulated 
beginniiig  in  the  1997  and  1996  model 
years  (that  is,  100  through  175  hp  (74.6 
through  131  kw)  and  50  through  100  hp 
(37.3  through  74.6  kw),  respectively) 
represent  progressively  lower 
horsepower  groupings  of  engines  that 
are  similar  to  certified  on-highway 
versions,  but  for  some  there  are 
currently  no  on-highway  equivalent 
engines.  The  additional  lead  time 
proposed  for  these  engines  is  necessary 
because  manufacturers  have  not  begun 
research  and  development  on  the 
product  lines,  and  on-highway 
technology  is  not  directly  transferable 
but  must  be  adapted.  This  is  particularly 
true  for  engines  50  through  100  hp  (37.3 
through  74.6  kw)  because  these  smaller 
engines  are  used  in  applications  with 
the  greatest  performance  and  packaging 
constraints  (see  section  VIII. B.). 

The  category  to  be  regulated 
beginning  with  the  2000  model  year 
(engines  greater  than  750  hp  (559  kw)) 
is  a  smaller  population  of  very  high 
horsepower  engines  which,  while  cost- 
effective  to  regulate,  are  postponed  to 
allow  manufacturers  to  concentrate 
development  efforts  on  larger 
population  categories  first,  further,  the 
Cahfomia  standard  for  this  category  is 
not  scheduled  to  take  effect  imtil  the 
2000  model  year.  EPA  believes  that 
compatibility  with  the  California 
standards  is  important  when  feasible. 

As  discussed  in  the  following  section, 
manufacturers  have  the  option  to  certify 
engines  one  calendar  year  prior  to  the 
applicable  effective  date  in  order  to 
bank  credits  as  a  part  of  the  averaging, 
banking,  and  trading  program  (see 
section  VI.D.13.  "Averaging,  Banking, 
and  Trading  Program"). 

3.  Emission  Standards:  Oxides  of 
Nitrogen  and  Smoke 

As  noted  above,  EPA  is  proposing  a 
NOx  standard  of  6.9  gA)hp-hr  (9.2  g/kw- 
hr)  and  smoke  opacity  standards 
consisting  of  20%  on  acceleration  mode, 
15%  on  lug  mode,  and  50%  peak 
opacity  in  either  the  acceleration  or  lug 
mode. 

As  explained  below,  the  proposed 
NOx  and  smoke  standards  meet  the 
statutory  criteria  for  nonroad  standards 
presented  by  the  CAA.'°  The  proposed 


'"EPA  is  nviewing  California's  ratjuest.for 
authorization  to  implemeol  these  regulations 


^Section  213(a)(3)  provida*  that  nacioad 
emission  standards  shall  achieve  the  graatesi  dagtae 
of  emiasior.  reduction  achievable  through  the 
application  of  technology  which  the  Administrator 
determines  will  be  available  Cor  tlte  engines  or 
vehicles  to  which  such  standards  apply,  giving 
appropriate  conaidaration  to  the  cost  of  applying 
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NOx  standard  represents  approximately 
a  37%  reduction  in  NOx  emission  from 
baseline  unregulated  large  nonroad  O 
engines.'*  As  discussed  in  detail  in 
Chapter  2  of  the  Regulatory  Support 
Document  for  this  rulemaking,  a  6.9  g/ 
bhp-hr  (9.2  g/kw-hr)  standard  is  feasible 
using  current  technology  and  without 
affecting  equipment  designs.  The 
technologies  that  will  be  necessary  to 
meet  this  standard  are  ciirrently 
available  and  in  use  for  on-highway 
applications  and  can  be  implemented 
with  a  relatively  short  amount  of 
leadtime.  The  proposed  standards  can 
be  met  without  signiBcantly  impacting 
fuel  economy  or  engine  power.  (See 
Section  VII.F.) 

While  EPA  did  not  identify  any  noise 
or  safety  considerations  for  engines 
designed  to  meet  the  proposed  NOx  and 
smoke  standards,  EPA  requests 
comment  on  such  considerations. 

However,  as  discussed  later  in  this 
proposal  (Section  VII.G.).  EPA  analysis 
has  determined  that  a  NOx  standard 
below  6.9  g/bhp-hr  (9.2  g/kw-hr)  is  not 
feasible  for  the  proposed  effective  dates 
given  the  leadtime  required  for 
implementation  of  a  more  stringent 
standard.  Several  years  would  likely  be 
necessary  to  evaluate  and/or  develop 
test  procedure  capability  to  accurately 
measure  HC,  CO  and  PM  emissions.  The 
capabihty  to  measure  HC,  CO,  and  PM 
emissions  is  critical  because  these  three 
emittants  will  increase  at  a  signiBcantly 
faster  rate  as  the  NOx  standard  becomes 
lower  than  proposed.  Further,  a  lower 
NOx  standard  would  require  additional 
time  for  manufacturers  to  redesign 
engines  and  equipment  to  accommodate 
the  more  sophisticated  technologies 
required. 

EPA  estimates  that  proposing  a  lower 
NOx  emission  standard  would  delay 
implementation  of  nonroad  standards 
by  at  least  four  years.  Furthermore,  EPA 
has  decided  that  it  would  be 
inappropriate  for  EPA  to  forego  the 
benefit  of  a  37%  reduction  in  NOx 
emission  afforded  by  the  proposed  6.9 
g/bhp-hr  (9.2  gr/kw-hr)  standard  for 
several  years  while  exploring  the  ability 
of  existing  and  new  test  procedures  to 


such  technology  within  the  period  of  time  available 
to  manuiacturers  and  to  noise,  energy,  and  safety 
tactors  associated  with  the  application  of  such 
technology.  lo  determining  what  degree  of 
reduction  will  be  available,  the  Administrator  shall 
first  consider  standards  equivalent  in  stringency  to 
Standards  for  comparable  motor  vehicle*  or  engines 
(If  any)  regulated  under  section  7S21  of  this  btle, 
taking  into  account  the  technological  feasibility, 
costs,  safety,  noise,  and  energy  bctors  associated 
vrith  achieving,  as  appropriate,  standards  of  such 
Stringency  and  lead  time. 

>'  Chapter  1.1,  draft  Regulatory  Support 
Document  for  this  rulemaking,  available  In  Air 
Docket  No.  A-91-24. 


measure  even  greater  reductions  in 
emissions.  This  proposal  results  in 
signiBcant  NOx  emission  reductions  in 
the  near  term  while  work  is  going  on  to 
develop  test  prtKedures  for  more 
stringent  standards  and  while 
manufacturers  work  to  design  engines 
and  equipment  capable  of  meeting  a 
lower  standard  at  a  later  date. 

EPA  is  also  proposing  smoke 
standards  in  this  notice.  As  discussed 
further  in  section  X.,  "Environmental 
Benefit  Assessment,"  smoke  can  cause 
visibility  loss  due  to  the  dispersion  of 
sunlight  by  suspended  particles. 
Further,  smoke  particles  produce 
expensive  soiling  to  buildings  and 
property  and  human  skin.  Section 
213(a)(4)  authorizes  EPA  to  regulate 
emissions  from  new  nonroad  engines  or 
vehicles  that  were  not  included  in  the 
nonroad  study,  such  as  smoke,  if  EPA 
finds  that  such  emissions  significantly 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

The  proposed  smoke  standards 
(opacity  of  20%  on  acceleration  mode, 
15%  on  lug  mode,  and  50%  peak 
opacity  in  either  the  acceleration  or  lug 
mode)  would  bring  the  large  nonroad  CI 
engines  under  the  same  regulatory 
framework  that  has  governed  on- 
highway  smoke  emissions  for  two 
decades.  An  emission  standard  for 
smoke  from  on-highway  engines  was 
established  in  1970  as  part  of  the  initial 
emission  regulations  for  these  engines. 
As  a  consequence,  substantial  work  has 
been  done  to  develop  cost-effective 
technologies  to  control  smoke.  The 
technologies  are  designed  to  cause  fuel 
flow  restriction  or  recirculation  through 
the  use  of  pressure  diaphragms  and 
valves  or  throttle  restrictors.  These  are 
straightforward  technologies  that  are 
readily  transferable  to  nonroad  engines 
as  demonstrated  by  the  on-highway 
regulated  versions  of  nonroad  engines 
used  in  the  EPA/Industry  test 
program.'*  Using  the  on-highway 
technologies  on  nonroad  engines,  EPA 
believes  the  proposed  smoke  standards 
are  feasible  and  can  be  acliieved  at 
reasonable  cost  (see  section  "IX.  Cost 
Analysis"). 

The  proposed  smoke  standards  are 
also  consistent  with  those  set  by 
California  for  heavy-duty  off-road 
engines  greater  than  or  equal  to  175  hp 
(131  kw). 

Standards  for  HC,  CO,  and  PM 
emissions  are  not  being  proposed  in  this 
notice.  Investigations  to  date  are 
inconclusive  regarding  the  ability  of 
EPA's  proposed  test  procedure  for 


nonroad  engines  (the  8  mode  procedure, 
discussed  below)  to  accurately 
determine  emission  levels  for  emittants. 
Based  on  this  uncertainty,  EPA  is  not 
proposing  HC,  CO,  and/or  PM  emission 
standards,  but  requests  comment  on  the 
appropriateness  of  adopting  standards 
for  these  other  pollutants.  (See  further 
discussion  in  Section  VII. B,  "Lack  of 
Standards  for  HC.  CO  and  PM 
Emissions.") 

4.  Model  Year  Designation 

Section  202(b)(3)(A)(i)  of  the  Clean 
Air  Act  defines  the  term  "model  year" 
with  reference  to  any  specific  calendar 
year  as  "the  manufacturer's  annual 
production  period  (as  determined  by  the 
Administrator)  which  includes  January 
1  of  the  calendar  year.  If  the 
manufacturer  has  no  annual  production 
period,  the  term  'model  year'  means  the 
calendar  year." 

In  connection  with  the  certification  of 
on-highway  engines,  this  definition  has 
been  supplemented  by  an  explanation 
that  the  model  year  must  end  no  later 
than  December  31  of  such  calendar  year 
(since  only  one  January  1  can  be 
included)  and  cannot  begin  earlier  than 
January  2  of  the  previous  calendar 
year.''  EPA  believes  that  this  is  an 
appropriate  definition  of  model  year  for 
large  nonroad  Q  engines  because  it 
gives  manufacturers  the  flexibility  to 
introduce  models  at  different  times  of 
the  year.  EPA  is  including  this  more 
detailed  model  year  definition  in  the 
proposed  regulations  (see  proposed  40 
CFR  89.2). 

5.  Engine  Family  Categorization 

For  the  purpose  of  demonstrating 
emission  compliance,  manufacturers  of 
on-highway  motor  vehicles  and  engines 
currently  divide  their  product  line  into 
groups  of  engines  called  engine  families. 
Engine  families  are  composed  of  engines 
which  have  similar  emission 
characteristics.  EPA  is  proposing  that 
large  nonroad  Q  engine  famihes  be 
determined  by  using  the  same  criteria 
(type  of  fuel,  method  of  air  aspiration, 
number  of  cylinders,  and  so  forth) 
currently  used  to  define  on-highway 
engine  families.  However,  a  large 
nonroad  CI  engine  manufacturer  could 
choose  not  to  use  the  criteria  to  separate 
engines  by  number  of  cylinders  and 
cylinder  arrangement  (as  described  in 
§  89.116-96  of  the  proposed 
regulations). 

The  criteria  for  number  of  cylinders 
and  cylinder  arrangement  is  not  needed 
for  large  nonroad  Q  engines  because 
two  operational  characteristics  of  these 


"Chapter  2.2.2,  draft  Regulatory  Support 
OocunMOt 


"B«tielaea.  Bruce  I.  Memo  to  Eric  O.  Stork. 
March  3. 197S. 
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engines  result  in  engines  with  similar 
emission  characteristics  even  though  the 
number  of  cylinders  and  cylinder 
configuration  in  the  engines  are  not  the 
same.  First,  since  fuel  is  injected 
directly  into  the  combustion  chamber  at 
the  time  of  combustion,  compression- 
ignition  engines  do  not  suffer  the  range 
of  air/fuel  distribution  problems 
associated  with  engines  that  have 
central  fuel  distribution  (that  is,  remote 
from  the  cylinder,  such  as  a  carbureted 
fuel  system).  Second,  large 
compression-ignition  engines  generally 
do  not  throttle  air  delivery  to  the 
cylinders,  which  helps  to  minimize  any 
charge  air  differences  between 
cylinders. 

Another  practical  reason  to  broaden 
the  engine  family  definition  is  the  large 
number  of  famiUes  that  would  result 
from  using  the  existing  on-highway 
engine  definition.  It  is  common  for 
manufacturers  of  large  nonroad  Q 
engines,  unlike  on-highway  engines,  to 
market  a  variety  of  cylinder 
configurations  in  the  same  engine  model 
or  series,  for  which  each  cylinder  in  the 
series  has  identical  bore,  stroke,  and 
combustion  chamber  design.  It  is 
estimated  that  use  of  the  on-highway 
criteria  in  place  of  the  proposed 
broadened  criteria  would  double  the 
number  of  engine  families  expected  to 
certify  under  this  rule.  The  flexibility 
afforded  by  the  proposed  engine  family 
definition  would  substantially  reduce 
the  burden  on  manufacturers  and  EPA 
of  certifying  large  nonroad  Q  engines 
without  reducing  the  benefits  of  the 
certification  program.'* 

However,  the  more  restrictive  on- 
highway  definition  would  be  required 
when  a  manufacturer  employs  an 
aftertreatment  device  on  its  engines. " 
This  is  necessary  because  the 
performance  of  an  aftertreatment  device 
can  vary  with  the  space  velocity  through 
the  device.  The  space  velocity  will  vary 
as  the  number  of  cylinders  and  cylinder 
arrangement  vary.  However, 
manufacturers  have  indicated 
aftertreatment  devices  will  not  be 
needed  to  meet  the  requirements  in  this 
proposal.*' 

Further,  while  EPA  is  not  proposing 
standards  for  HC,  CO.  and  PM,  the 
optional  definition  would  not 
necessarily  be  appropriate  if  such 
standards  were  prop>osed.  EPA  is 
imcertain  as  to  whether  the 
deterioration  of  HC,  CO,  and  PM 
emissions  over  time  in-use  varies  with 
the  number  of  cylinders  or  cylinder 
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arrangement,  all  other  factors  being 
eoual.  For  this  reason,  EPA  has  not 
allowed  on-highway  certification  by  a 
similar  optional  definition.  EPA  has  a 
research  program  underway  to 
investigate  this  issue,  among  other 
issues,  for  the  purpose  of  requiring  large 
nonroad  Q  engines  to  meet  stricter 
emission  standards  in  the  long  term. 
This  research  program  is  further 
discussed  in  the  section  "VII. B.  Lack  of 
Standards  for  HC,  CO,  and  PM 
Emissions." 

6.  Engine  Family  Certification 

An  emission  compliance  certificate 
would  be  issued  by  EPA  for  each  engine 
family.  The  engine  manufacturer  must 
submit  an  appUcation  to  EPA  requesting 
a  certificate  of  conformity  for  each 
engine  family  every  model  year,  as 
required  by  the  CAA.'*  Applications 
must  be  submitted  every  model  year 
even  when  the  engine  family  does  not 
change  from  the  previous  certificate, 
although  representative  test  data  could 
be  reused  in  the  succeeding  year's 
application. 

The  application  would  give  EPA 
sufficient  information  to  determine  the 
appropriate  test  results  and  emission 
characteristics  of  the  engine  family.  The 
application  would  allow  EPA  to 
determine  compliance  with  the 
applicable  emission  standards  in  a 
timely  manner.  It  is  important  that  the 
engine  manufacturer  succinctly,  fully, 
and  accurately  submit  all  pertinent 
information  to  EPA  and  maintain 
internal  records  which  can  be  easily 
accessed  if  such  access  is  determined 
necessary  by  EPA. 

If  changes  to  an  engine  family 
configuration  occurred  that  caused  the 
changed  version  to  be  the  engine 
family's  worst  case  emitter,  then 
emission  testing  of  the  changed  version 
would  be  required.  Manufacturers 
would  be  expected  to  conduct  emission 
testing  if  proposed  changes  could  cause 
an  increase  in  emissions.  Additionally, 
the  Administrator  could  require  a 
manufacturer  to  conduct  testing  to 
demonstrate  compliance. 

7.  Certification  Testing 

EPA  is  proposing  that  the  emission 
level  used  to  certify  an  engine  family  be 
equal  to  the  highest  emission  test  level 
reported  for  any  engine  configuration  in 
that  family.  EPA  proposes  that  the 
engine  manufacturer  be  responsible  for 
selecting  and  testing  that  engine 


»<Sfle  analysis  in  Appendix  D,  drift  Regulatory 
Support  Document. 

'^Chapter  2.2.6.  draft  Regulatory  Support 
DooupanL 


>*  Section  206  of  the  aean  Air  Act  require* 
certification  on  a  yearly  basis.  This  has  been 
interpreted  to  mean  cartiScatlon  for  each  model 
year,  as  defined  in  secUon  202(b)(3)(A)(i)  of  the 
CAA  and  in  section  89.1  of  the  proposed 
regulations. 


configuration  from  each  engine  family 
which  it  has  determined,  with  soimd 
technical  justification,  represents  the 
configuration  most  likely  to  have  the 
highest  emissions  in  the  engine  family 
(worst  case  emitter).  EPA  could  verify 
the  test  results  by  confirmatory  testing 
on  this  engine.  EPA  would  also  have  the 
option  to  test  any  available  test  engine 
representing  other  configurations  in  the 
engine  family  and  review  a 
manufacturer's  technical  justification  to 
verify  worst  case  selection. 

EPA  is  proposing  that  before  emission 
testing  is  carried  out,  the  manufacturer 
would  perform  service  accumulation  on 
each  test  engine  over  the  dynamometer 
cycle  of  its  choice  based  on  good 
engineering  practices  (for  example,  a 
cycle  representative  of  typical  "break- 
in"  operation  of  a  new  production 
engine  in  actual  use).  For  each  engine 
family,  the  manufacturer  would 
determine  the  number  of  hours  required 
to  stabilize  the  emissions  of  the  test 
engine.  However,  the  number  of  hoius 
which  the  manufacturer  chooses  may 
not  exceed  125  hours.*'  This  limitation 
-is  necessary  because  on-highway 
experience  has  demonstrated  that  NOx 
will  decrease  with  hourly  use  for  some 
engine  family  designs  covered  by  this 
proposal."  When  this  occurs,  the  full 
useful  life  predicted  NOx  emission  level 
would  be  underestimated.  The 
manufacturer  should  maintain,  and 
provide  in  its  application  to  the 
Administrator,  a  record  of  the  rationale 
used  in  making  the  dynamometer  cycle 
selection  and  the  rationale  used  in 
making  the  service  accumulation  hours 
determination. 

The  manufacturer  would  be  required 
to  emission  test  its  selected  engine  using 
the  proposed  nonroad  engine  8-mode 
test  procedure  discussed  herein.  To 
decrease  the  testing  burden  on  those 
manufacturers  that  already  certify  on- 
highway  engines.  EPA  is  also  proposing 
to  allow  the  manufacturer  to  use 
alternatively  the  on-highway  Federal 
Test  Procedure  (FTP)  described  in  40 
CFR  part  86.  subpart  N.  EPA  verified 
through  testing  that  at  the  NOx  emission 
control  level  proposed  in  this  notice  the 
proposed  nonroad  engine  8-mode  test 
procediu-e  and  the  on-highway  FTP 
produce  comparable  results  for  NOx 
emission.**  When  confirmatory  testing 


"The  125  hours  maximum  service  accumulation 
policy  is  the  same  as  the  on-highway  policy.  40  CFR 
86.092-26. 

"EPA  internal  memorandum  from  John 
McCarthy  to  Mike  Sabourin  dated  December  20, 
1991. 

'"Chapter  2.1.1,  draft  Regulatory  Support 
Document.  Please  note  that  the  8-mode  test 
procedure  proposed  here  differs  from  the  8-mod« 
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an  engine  family,  EPA  would  use  the 
same  test  procedure  used  by  the 
manufacturer  to  certify  the  engine 
family.  For  SEA  testing,  a  manufacturer 
would  be  permitted  to  use  either  the 
nonroad  engine  8-mode  test  procedure 
or  the  on-highway  FTP. 

The  proposed  smoke  opacity 
standards  would  be  measured  over  the 
Federal  Smoke  Test  described  in  40  CFR 
part  86,  subpart  I.  EPA  proposes  to 
allow  manufacturers  the  flexibility  to 
submit  emission  test  data  used  to  certify 
engine  families  in  previous  years  in  lieu 
of  actual  testing  for  current  model  year 
certification.  This  can  be  done  to  certify 
engine  families  similar  to  the  previously 
cnrtiRed  engine  family,  provided  these 
data  show  that  the  test  engine  would 
comply  with  the  applicable  regulations. 
This  allows  manufacturers  the  ability  to 
"carry  across"  test  data  between  similar 
engine  families  or  to  "carry  over"  test 
data  from  the  same  engine  family  from 
one  year  to  another. 

To  facilitate  nonroad  use  of  proven 
on-highway  engines,  EPA  is  also 
proposing  to  allow  manufacturers  to 
carry  across  test  data  generated  to  certify 
an  on-highway  engine  family  with 
similar  emission  characteristics  for  use 
in  certif>'ing  a  nonroad  engine  family.  A 
manufacturer  of  an  on-highway  engine 
family  that  has  previously  been  tested 
and  certified  to  have  full  useful  life 
emissions  at  or  below  the  standards 
proposed  in  this  rule  could  petition  to 
carry  across  certification  test  data  to  an 
application  for  nonroad  certification  for 
a  nonroad  engine  family  having  similar 
emission  characterisLics  to  the  on- 
highway  engine  family.  EPA  would 
approve  carryacross  or  carryover  of  test 
data  if  it  finds  that  the  engine  families 
are  substantially  similar  by  the  same 
process  ciurently  used  for  similar  on- 
highway  engines.**' 

EPA  IS  proposing  this  carryacross 
provision  to  provide  manufacturers  an 
expedited  means  of  certification  and, 
thus,  encourage  the  use  of  proven, 
certified  on-highway  engine  designs  in 
nonroad  engine  families.  In  most  cases, 
the  on-highway  engine  designs  that 
would  be  eligible  for  carryacross  would 
be  1990  model  year  and  newer.  Since 
these  on-highway  engines  were  certified 
to  a  NOx  emission  standard  of  6.0  g/ 
bhp-hr  (8.0  g/kw-hr)  or  lower,  these 
same  engines  in  nonroad  applications 


iMt  procedure  adopted  by  CaliibailA  for  NOx.  HC, 
CO,  vwi  PM;  EPA  is  propotiog  modifications  that 
Include  tightaning  of  teating  and  measuring 
equipment  speciScations  and  calibration 
requirements,  and  the  inclusion  of  raw  exhanst  and 
full  dilution  exhaust  sampling  optloat.  See 
discussion  in  S«ction  VI.D.9. 

*°Sm  Advisory  Circular  No.  20/B  [AC  20/B). 
available  in  Air  Docket  No.  A-91-24. 


would  result  in  an  additional  emission 
benefit  at  minimum  additional 
compliance  demonstration  cost  to  EPA 
or  the  industry. 

These  certincation  options  are 
intended  to  give  manufacturers 
maximum  flexibility  in  using  their 
engine  design  and  tasting  resources  to 
achieve  reductions  in  emissions  from 
nonroad  engines.  Carryacross  of  on- 
highway  certification  data  represents  a 
reduction  in  the  cuist  burden  for  some 
manufacturers.  EPA  welcomes 
additional  suggestions  for  sharing  test 
data  between  on-highway  and  nonroad 
engines  that  would  further  reduce  the 
burden  to  manufacturers  of  complying 
with  nonroad  emission  standards. 

As  in  the  case  for  on-highway 
vehicles  and  engines,  the  proposed 
regulations  make  it  illegal  for  any 
person  to  use  a  device  on  a  nonroad 
engine  which  senses  operation  outside 
normal  emission  test  conditions  and 
reduces  the  ability  of  the  emission 
control  system  to  control  the  engine's 
emissions.  Such  "defeat"  devices  will 
render  the  proposed  test  procedures 
inadequate  to  predict  in-use  emissions. 
To  guard  against  use  of  these  devices, 
EPA  reserves  the  right  to  audit  test  a 
certification  test  engine  over  a  modified 
test  procedure  if  EPA  suspects  a  defeat 
device  is  being  used  by  an  engine 
manufacturer  on  a  particular  engine. 

Engines  equipped  with  adiustable 
operating  parameters  would  have  to 
comply  with  all  the  regulations  with  the 
parameters  adjusted  to  any  setting  in  the 
full  range  of  adjustment.  For  example,  a 
maximum  fuel  system  pressure  screw 
that  is  readily  adjustable  with  a 
screwdriver  or  wrench  could  b« 
adjusted  by  EPA  to  any  setting  within 
its  adjustable  range  for  emission  testing. 
This  ensures  that  cJianges  to  the 
adjustable  operating  parameters  that  can 
readily  occur  in-use  will  not  cause  the 
engine  to  fail  to  comply  with  these 
regulations. 

8.  Durability  Demonstration 
Requirements 

EPA  is  proposing  no  requirements  for 
the  submission  of  durability 
demonstration  test  data  or  use  of  a 
deterioration  factor  (DF)  when  COTtifying 
engine  femilies  that  do  not  employ 
aflertreatment.  In  on-highway 
certification  EPA  has  found  that  NOx 
emissions  from  large  nonroad  CI  engines 
experience  very  UttJe,  if  any,  increase 
over  time.**  Therefore,  EPA  believes 
that  requiring  durability  demonstration 
test  data  and  deterioration  factor 
requirements  during  certification  would 


*■  Chapter  2.1.3,  draft  Regulatory  Support 
DocumenL 


impose  an  unnecessary  upfront  cost 
burden  on  manufacturers. 

Should  aftertreatment  be  required  by 
an  engine  family,  deterioration  factors 
would  have  to  be  determined  and 
applied  in  the  same  manner  as  is 
currently  done  for  an  on-highway 
engine  durability  demonstration. 
However,  no  durability  demonstration 
or  deterioration  factors  are  required 
when  an  engine  that  was  certified 
without  aftertreatmant  is  later  retrofitted 
with  an  aftertreatment  device  or 
package.  Retrofits  are  used  to  improve 
the  engine-out  emissions  of  engines 
used  in  specific  applications,  such  as 
indoors.  These  retrofits  are  not  designed 
to  interfere  with  the  original  design  and, 
therefore,  should  not  result  in  worse 
emissions  than  the  original  design. 
Since  the  engine  has  already  been 
demonstrated  to  be  in  compliaiu:e 
without  the  aftertreatmant  device, 
demonstration  of  the  durability  of  a 
retrofitted  aftertreatment  device  is  not 
necessary, 

9.  Certification  Test  Procedure  for  NOx 

EPA  is  proposing  an  8-mode  steady 
state  test  procedure  for  measuring  NOx 
emissions  (see  subpart  E  of  proposed 
regulations).  The  test  consists  of  seven 
power  modes  and  one  idle  mode  in  a 
prescribed  sequence  while  operating  the 
test  engine  on  an  engine  dynamometer. 
The  eight  modes  represent  loads  and 
speeds  which  span  the  full  operating 
range  of  large  nonroad  CI  engines, 
including  no  load,  and  rated  speed  and 
load.  Each  mode  is  fully  stabilized 
before  emission  measurement  begins. 
The  raw  exhaust  gases  generated  are 
sampled  continuously  but  recorded  only 
after  stabilization.  The  concentration  of 
each  pollutant,  exhaust  volume,  the  fuel 
flow,  and  the  power  output  diiring  each 
mode  is  determined.  The  measured 
values  are  weighted  and  used  to 
calculate  the  grams  of  each  pollutant 
emitted  per  brakehorsepower  hour  (or 
kilowatt-hour). 

EPA's  primary  concerns  in  proposing 
this  test  procedure  are  that  the 
procedure  accurately  predict  the  actual 
in-use  emissions  of  the  engine  being 
tested  and  that  the  emission  control 
technologies  applied  to  the  test  engine 
to  meet  the  proposed  standard  result  in 
comparable  emission  reduction  when 
applied  to  production  engines  in  actual 
use. 

Analysis  of  EPA/Industry  test  data  has 
shown  that,  for  engine  designs  that  EPA 
expects  manufacturers  to  use  to  meet 
the  proposed  NOx  standard,  NOx 
emission  levels  remain  relatively 
constant  over  a  range  of  steady  state  to 
transient  operation  likely  to  encompass 
the  normal  operation  of  engines  covered 
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in  this  notice.*'  NOx  emission 
reductions  were  comparable  over  the 
more  steady  state  nonroad  engine  8- 
mode  test  procedure  and  the  more 
transient  on-highway  FTP.  This 
indicates  that  the  formation  of  NOx 
would  not  likely  be  significantly 
affected  by  the  transient  operation 
experienced  by  current  technology 
nonroad  and  on-highway  engines  and 
can  be  predicted  using  the  proposed 
nonroad  engine  8-mode  test  procedure. 

The  proposed  nonroad  engine  8-mode 
test  procedure  is  a  modified  version  of 
the  International  Standards 
Oi<ganization  (ISO)  draft  ISO  8178 
Revision  N21  recommended  practice. 
The  ISO  8178  recommended  practice  is 
the  engine  emission  test  procedure  most 
accepted  and  used  by  nonroad  engine 
manufacturers.  Engine  manufacturers 
have  requested  that  EPA  use  this 
existing  engine  test  procedure  to  meet 
EPA's  proposed  large  nonroad  CI  engine 
emission  standards  in  lieu  of  developing 
a  new  procedure. 

Although  EPA  generally  accepts  the 
ISO  8178  test  as  reasonable,  EPA  has 
made  some  modifications  to  the  ISO 
8178  procedure  in  this  proposal.  These 
modifications  include  tightening  of 
testing  and  measuring  equipment 
specifications  and  calibration 
requirements"  and  the  inclusion  of  raw 
exhaust  and  full  dilution  exhaust 
sampling  options. 

The  modifications  to  ISO  8178  are 
intended  to  ensure  greater  uniformity  in 
practices  and  results  among 
manufacturers  for  gaseous  emission 
measurement.  A  recommended  testing 
procedure,  such  as  ISO  8178,  by 
definition  allows  sufficient  flexibility 
for  individual  manufacturers  to  develop 
unique  features  in  their  test  procedures 
while  still  being  within  the  allowable 
guidance.  This  flexibility  is  not  a 
desirable  feature  in  a  regulatory  program 
where  both  manufacturers  and  EPA 
want  to  ensure  uniformity  between  test 
labs,  since  conformity  and  compliance 
testing  decisions  are  binding  on  the 
parties  involved. 

EPA  understands  the  importance  of 
compatibility  between  the  EPA 
proposed  test  procedures  and  those 
used  to  demonstrate  emission 
compliance  for  other  regulatory  agencies 
within  the  U.S.  and  throughout  the 
world.  Compatibility  allows  a 
manufacturer  to  exercise  the  cost 
efficiencies  of  using  one  engine 
configuration  to  demonstrate  emission 
compliance  in  more  than  one  market. 


EPA  has  made  every  effort  to  establish 
test  procedures  that  are  compatible  with 
ISO  8178  and  to  coordinate  with  U.S. 
representatives  to  the  ISO  8178  test 
procedure  committee.  As  a  result,  a 
manufacturer  using  the  resultant  EPA 
procedure  would  also  meet  ISO 
requirements,  provided  that  the  ISO 
inlet  air  conditions  were  used.  EPA  does 
not  specify  inlet  air  conditions,  since  all 
calculations  are  on  a  mass  flow  basis. 
However,  since  the  ISO  procedure  is  a 
recommended  practice  and  does  not 
have  stringent  test  parameter  tolerances, 
a  manufacturer  using  the  ISO  procedure 
may  or  may  not  meet  EPA 
requirements.** 

EPA  is  proposing  to  allow  engine 
manufacturers  to  use  the  on-highway 
FTP  as  an  alternative  test  procedure  for 
certifying  nonroad  engines.  Analysis  of 
EPA/Industry  test  data  showed  that,  for 
the  engine  designs  that  EPA  expects 
manufacturers  to  use  to  meet  the 
proposed  standards,  the  onhighway  FTP 
will  give  comparable  NOx  emission 
results  to  the  proposed  nonroad  engine 
8-mode  test  procedure.*'  Thus,  the  on- 
highway  FTP  could  accurately  predict 
in-use  NOx  emission  reductions  for 
large  nonroad  Q  engines  at  the  level 
proposed  in  this  notice. 

The  Agency  does  not  propose  to 
require  nonroad  manufacturers  to  certify 
using  the  on-highway  FTP  because  a 
large  percentage  of  nonroad  engine 
manufacturers  currently  develop 
engines  using  the  8-mode  test 
procedure.  Proposing  the  8-mode  test 
procedure  minimizes  the  immediate 
burden  on  manufacturers  associated 
with  acquiring  and  becoming  familiar 
with  new  equipment. 

EPA  is  proposing  to  allow 
manufacturers  to  use  the  on-highway 
engine  test  option  for  two  reasons.  First, 
it  allows  EPA  to  accept  carryacross 
emission  data  of  certified  on-highway 
engine  configurations.  This  will 
encourage  use  of  proven  on-highway 
emission  control  system  designs  and 
reduce  the  overall  cost  of  this  program 
to  the  industry.  Second,  manufacturers 
that  currently  build  on-highway  engines 
already  have  facilities  and  trained 
personnel  to  run  the  on-highway  FTP. 
Therefore,  it  may  be  more  costeffective 
for  these  manufacturers  to  use  the  on- 
highway  FTP  for  their  nonroad  engine 
certification  than  to  establish  or  modify 
facilities  to  run  the  new  nonroad  engine 
8-mode  test  procedure. 


*'  Chapter  2.1.1,  draft  Regulatory  Support 
DocumenL 

*>C3Mpter  2.1.2,  draft  Regulatory  Support 
Document 


*< Chapter  2.1.2,  draft  Regulatory  Support 
DocumenL 

"Chapter  2.1.1,  draft  Regulatory  Support 
Document. 


10.  Certification  Test  Procedure  for 
Smoke 

EPA  is  proposing  to  adopt  the  current 
on-highway  heavy-duty  engine  smoke 
test  procedure  described  in  40  CFR  part 
86,  subpart  I  to  demonstrate  large 
nonroad  Q  engine  compliance  with  the 
proposed  smoke  standards. 

Tne  subpart  I  smoke  test  procedure 
cycle  consists  of  an  idle  mode  followed 
by  an  acceleration  and  deceleration, 
followed  by  another  acceleration  and  an 
engine  loading  mode  down  to  peak 
torque.  This  simulates  a  truck  starting 
from  rest,  performing  a  gear  shift,  and 
then  pulling  a  heavy  load  up  a 
reasonably  steep  grade. 

EPA  believes  that  subpart  I 
procedures  are  reasonable  for  large 
nonroad  d  engine  smoke  control  within 
the  proposed  timeline.  While  nonroad 
applications  experience  some 
differences  in  operation  over  on- 
highway  applications.  EPA  has 
determined  that  the  same  technologies 
will  be  used  to  control  smoke  in 
nonroad  applications  as  are  used  in  on- 
highway  applications.*"  EPA  has 
determined  that  the  subpart  I 
procedures  will  provide  the  smoke 
reduction  desired  from  certified  large 
nonroad  CI  engines.  Therefore,  the 
differences  in  nonroad  and  on-highway 
operation  with  respect  to  smoke 
generation  are  not  large  enough  to  hold 
up  this  proposal  for  the  significant  time 
period  required  to  make  changes. 

EPA  proposes  this  procedure  for  large 
nonroad  CI  engines  for  two  additional 
reasons.  First,  it  brings  these  engines 
under  the  same  regulatory  framework 
that  governed  on-highway  smoke 
emissions  prior  to  the  application  of 
stringent  PM  emission  standards. 
Second,  the  subpart  I  smoke  test 
procedures  are  consistent  with  those 
introduced  in  California  for  heavy-duty 
off-road  equipment  engines  greater  than 
or  equal  to  17S  hp  (131  kw).  This 
ensures  compatibility  between  the 
California  and  federal  regulatory 
programs.  EPA  requests  comments  on 
the  appropriateness  of  applying  this 
procedure  to  nonroad  engines. 

11.  Certification  Test  Fuel  Requirements 

EPA  is  proposing  a  range  of  test  fuel 
properties  that  will  ensure  that  fuel 
used  for  emission  testing  is 
representative  of  commercially  available 
fuel.  The  manufacturer  would  be 
required  to  ensure  that  the  properties  of 
the  test  fuel  used  for  all  certification  and 
compliance  testing  be  within  the  ranges 
specified  in  §89.331-96  of  the  prooosed 
regulations. 


"Chapter  2.2.2  or  the  draft  Regulatory  Support 
Document. 
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A  manufacturer  may  use  any 
commercially  available  fuel  that  stays 
within  the  proposed  reg\ilatory 
specifications  for  its  certification  testa. 
However,  the  engine  family  must  be 
able  to  comply  with  the  proposed 
emission  standards  when  any 
commercially  available  fuel  within 
these  specifications  is  used.  Therefore, 
EPA  reserves  the  right  to  choose  any 
commercially  available  fuel  vinlhin  the 
regulated  specifications  for  certification, 
SEA,  or  in- use  compliance  testing. 

Manufacturers  have  requested  that 
EP.\  allow  use  of  low  sulfur  on-highway 
heavy-duty  engine  certification  fuel  for 
all  large  nonroad  Q  engine  emission 
testing.  However,  the  petroleun 
industry  has  projected  that  adequate 
supplies  of  high-sulfui  fuel  would  be 
available  to  cover  nonroad  needs  in 
actual  usp.  Low  sulfur  fuel  und«»rgoes  an 
additional  refining  process  called 
>-.ydrotreating,  which  increases  the 
V)rocessing  time  and  the  cost  of  the  fuel. 
i'he  petroleum  industry  has  the 
tHcililies  available  to  provide  20  percent 
more  low  sulfur  fuel  than  is  required  to 
n>eet  on-highway  demand,  but  it  is  also 
capable  of  providing  all  the  high  sulfur 
fael  that  the  nonroad  market  re^juires. 
.Sources  predict  a  two  or  three  cent  per 
gallon  cost  increase  for  low  sulfur  fuel 
over  current  commercially  avai  lable 
nonroad  engine  hiel. 

Should  EPA  be  asked  to  consider  use . 
of  low  sulfur  fuel  for  emission  tasting 
performed  to  satisfy  requirements 
proposed  in  this  notice,  it  would  also  be 
necessary  for  commenters  to 
demonstrate  that  low  sulfur  on  highway 
certification  fuel  will  be  the 
predominant  fuel  available  to  large 
nonroad  CI  engines  throughout  the 
country  by  the  implementation  years 
proposed  in  this  notice.  If  an  adequate 
demonstration  can  be  made,  ETA 
reserves  tiie  right  to  include  low  sulfur 
fuel  in  the  range  of  fuels  allowable  for 
emission  testing. 

12.  Labeling  Requirements 

EPA  is  proposing  that  manuf  tcturers 
label  each  engine  and  that  the  label 
meet  the  same  requirements  widi 
respect  to  durability,  visibility,  and 
information  as  required  in  the  current 
on-highway  heavy-duty  engine 
certification  label  requirements.*'  In 
addition,  EPA  is  proposing  tha*  each 
engine  must  have  a  unique  engine 
identification  number  which  may  be 
part  of  the  engine  label  or  engrsved  on 
the  engine.  Such  identification  is 


«'S«e  34  FR  12633  (August  2.  1969)  wh«t« 
labelling  requirements  for  nsw  motor  vehicles  and 
new  motor  vehicle  eogiaM  wan  ongina  Jy 
proponed. 


necessary  for  tracking  anginM  for  the 
Selective  Enforcement  Auditing, 
imports,  and  recall  programs.  H'A 
requests  comment  on  this  proposal  as 
well  as  on  current  engine  identification 
practices  within  the  industry. 

13.  Averaging,  Bulking,  and  Trading 
Program 

EPA  is  proposing  an  averaging, 
banking,  and  trading  program  for  large 
nonroad  d  engines.  This  market-based 
incentive  program  is  designed  to 
provide  manufecturers  flexibility  in 
meeting  the  proposed  NOx  standard 
without  reducing  environmental 
benefits.  Implementation  of  the  program 
should  reduce  the  cost  of  controlling 
-NOx  emission  from  large  nonroad  Q 
engines.  An  averaging,  banking,  and 
trading  program  also  reduces  the  burden 
on  small  manufacturers  by  providing 
them  flexibility. 

EPA  believes  that  this  averaging, 
banking,  and  trading  program  is 
consistent  with  the  statutory 
requirements  of  section  213.  Though  the 
language  of  section  213(a)(3)  is  silent  on 
the  issue  of  averaging,  it  allows  EPA 
considerable  discretion  in  determining 
what  regulations  are  most  appropriate 
for  implementing  section  213.  The 
statute  does  not  specify  that  a  specific 
standard  or  technology  must  be 
implemented,  and  it  requires  EPA  to 
consider  costs,  leadtime,  and  other 
factors  in  making  its  determination  of 
"the  greatest  degree  of  emission 
reduction  achievable  through  the 
application  of  technology  which  the 
Administrator  determines  will  be 
available."  Moreover,  the  emission 
standards  under  section  213(a)(3)  are 
"applicable  to  emissions 
from  •  •  *  classes  or  categories"  of 
new  nonroad  engines  or  vehicles,  rather 
than  to  "any,"  "each,"  or  "every" 
nonroad  engine  or  vehicle  (emphasis 
added).  This  indicates  that  EPA's 
regulations  may  apply  to  nonroad 
engine  classes  in  the  aggregate,  and 
need  not  apply  to  each  nonroad  engine 
individually. 

At  Lhe  same  time,  EPA  believes  that 
any  averaging  program  must  be 
consistent  with  the  statutory 
requirement  that  standards  reflect  the 
greatest  degree  of  emi.ssion  reduction 
achievable  through  the  application  of 
available  technology.  EPA  believes  that 
this  averaging,  banking,  and  trading 
program  is  fully  consistent  with  this 
requirement.  The  proposed  NOx 
emission  standard  of  6.9  g/bhp-hr  (9.2  g/ 
kw-hr]  was  determined  with  the 
assumption  that  an  averaging,  banking, 
and  trading  program  would  take  effect  at 
the  same  time  es  the  NOx  standard.  In 
fact,  as  discussed  elsewhere  in  this 


proposal,  the  conclusion  that  the  6.9 
(9.2)  standard  is  feasible  for  all  affected 
nonroad  engines,  within  the  period  of 
time  available  to  nonroad 
manufacturers,  was  based  in  part  on  the 
availability  of  the  proposed  averaging 
program.  With  such  a  program,  certain 
smaller  engines  would  be  able  to  meet 
the  NOx  standard  without  requiring 
significant  modifications  to  be  made  to 
equipment  that  might  be  infeasibla  in 
the  proposed  leadtime.  Averaging 
would  also  ensure  that  the  6.9  (9.2) 
standard  does  not  force  any 
manufacturers  to  abandon  certain 
equipment  applications. 

The  proposed  averaging  program 
would  allow  certification  of  one  or  more 
engine  families  within  a  given 
manufacturer's  product  line  at  levels 
above  the  emission  standard,  provided 
the  increased  emissions  are  offset  by 
one  or  more  families  certified  below  the 
emission  standard,  such  that  the  average 
of  all  considered  emissions  (weighted 
by  horsepower  and  production)  is  at  or 
below  the  level  of  the  emission 
standard. 

The  proposed  banking  program  would 
allow  manufacturers  to  generate 
emission  "credits"  and  bank  them  for 
future  use  in  averaging  or  trading. 
Provisions  to  allow  manufacturers  to 
certify  and  bank  credits  one  calendar 
year  early  provide  an  incentive  to 
reduce  emissions  before  the  time 
required  under  the  proposed 
regulations.  The  earned  credits  can  then 
be  applied  to  other  engines  which  have 
more  difficulty  in  meeting  the  new 
requirements.  The  proposed  emission 
trading  program  would  allow  credit 
transactions  between  manufacturers. 

When  a  manufacturer  uses  averaging, 
banking,  and  trading,  each  participating 
engine  family  certifies  to  a  family 
emission  limit,  or  PEL,  which  is  set  by 
the  manufacturer  and  verified  during 
certification  testing.  An  PEL  represents 
an  emission  limit  for  an  entire  engine 
family  in  the  same  way  the  federal 
standard  represents  an  emission  limit 
for  engine  families  not  participating  in 
this  program.  To  ensure  emission 
reduction  of  engine  families  considered 
to  be  gross  emitters,  an  FEL  may  not 
exceed  an  FEL  ceiling  (that  is,  upper 
limit).  EPA  is  proposing  an  FEL  ceiling 
of  10.9  g/bhp-hr  (14.6  g/kw-hr).  Test 
data  generated  by  EPA  and  industry 
indicate  that  the  average  nonroad  engine 
covered  by  this  rule  can  meet  the  10.9 
g/bhp-hr  NOx  (14.6  g/kw-hr)  standard 
with  minimal  or  no  modification  from 
current  design.** 


**  See  the  Nonroad  Engine  and  Vehicle  EmiMioa 
Study  and  the  latter  from  led  R.  Mandal  of  the 
Engine  Manufacturers  Asaociation  (o  Gay 
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The  Agency  is  proposing  that  engines 
covered  by  this  regulation  that  are 
subject  to  California  emission  standards 
be  excluded  from  the  proposed 
averaging,  banking,  and  trading 
program.  This  exclusion  is  necessary 
because  California  would  require  that 
all  engines  sold  in  California  meet  the 
NOx  standard.  If  California  engines 
were  not  excluded,  then  the  offsetting 
credits  would  allow  more  dirty  engines 
in  the  states  not  adopting  California 
standards.  Further.  EPA  has  precedent 
for  this  exclusion— California  engines 
have  been  excluded  from  the  Agency's 
on-highway  averaging,  banking,  and 
trading  programs.  (See  40  CFR  part  86. 
subpart  A).  However,  to  reduce  the 
burden  of  tracking  for  credit-using 
engine  families,  manufacturers  may  use 
total  production  or  total  U.S.  production 
for  cdculating  the  number  of  credits 
used,  since  this  amount  would  always 
be  either  the  same  as  or  greater  than  the 
number  of  engines  actually  using 
credits.  Engines  sold  outside  of  the  U.S. 
would  also  be  excluded  from  the 
proposed  averaging,  banking,  and 
trading  program. 

EPA  is  proposing  no  "averaging  set" 
restrictions  (that  is,  engine  categories 
that  limit  transactions  according  to 
horsepower  range,  and  so  forth)  for  the 
nonroad  averaging,  banking,  and  trading 
program.  EPA  considered  the  need  for 
establishing  averaging  sets  based  on  the 
expected  full  useful  life  of  an  engine 
family,  or  the  likelihood  of  engines  in 
an  engine  family  being  rebuilt.  If  some 
engines  were  to  last  longer  than  other 
engines,  averaging  sets  might  be  needed, 
in  order  to  prevent  engines  with  high 
FELs  and  longer  lives  from  being 
averaged  against  engines  with  low  FELs 
and  shorter  lives  (since  such  averaging 
could  result  in  high  FEL  engines 
polluting  longer  than  expected  and 
pollution  being  hi^^r  than  predicted). 
However,  EPA  believes  that  most  large 
nonroad  Q  engine  families  have  a 
similar  expected  full  useful  life  of 
approximately  10  years  or  8,000  hours 
(see  section  VI.D.15."  In-U»e 
Enforcement").  In  addition,  all  engines 
covered  by  this  proposal  can  be 
rebuilt."  thus,  EPA  believes  that  every 
engine  covered  by  this  proposal  has  an 
equal  probebiiity  of  lasting  as  long  as 
any  other  covered  engine.  EPA  requests 
comment  on  the  need  for  averaging  set 
restrictions  in  the  nonroad  averaging, 
banking,  and  trading  program. 

E3PA  IS  proposing  to  allow 
manufacturers  to  begin  tianking  credits 
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for  engines  with  a  1996  effective  date  es 
early  as  the  1995  calendar  year  (and  for 
other  engines,  one  calendar  year  before 
the  apphcable  effective  date  of  the 
standards).  This  proposal  provides 
manufacturers  the  incentive  to  reduce 
emissions  before  compliance  with  the 
emission  standard  is  required,  and  it 
provides  the  possibility  for  early 
environmental  benefits  from  emission 
reductions.  Manufacturers  can  apply 
earned  credits  to  other  engine  families 
in  later  years  that  have  more  difficulty 
meeting  new  requirements.  Engine 
families  which  manufacturers  choose  to 
certify  for  early  banking  prior  to  the 
effective  date  of  the  standards  would  be 
subject  to  the  full  range  of  compliance 
and  enforcement  procedures  included 
in  these  regulations,  including 
certification,  Selective  Enforcement 
Auditing,  records  reviews,  and  in-use 
testing. 

EPA  is  proposing  that,  for  early 
banking,  manufacturers  receive  NOx 
emission  credits  for  engines  certified  to 
FELs  at  or  below  the  6.9  g/bhp-hr  (9.2 
g/kw-hr)  standard  and  that  the  NOx 
credits  would  be  calculated  based  on 
the  difference  between  the  FEL  and  the 
6.9  gA)hp-hr  (9.2  g/kw-hr)  NOx 
standard.  In  most  cases,  EPA  believes 
that  manufacturers  would  have  to  apply 
some  level  of  additional  emission 
control  technology  to  meet  the  proposed 
standard.  Er  A  estimates  that  98%  of 
engines  would  need  seme  level  of 
additional  emission  control  technology 
to  meet  the  proposed  standard.  EPA 
analyzed  the  magnitude  of  early  banking 
credits  available  from  the  2%  of  the 
engine  fleet  that  would  not  require 
modification  to  meet  tlie  proposed 
standard,  and  determined  that  such 
credits  do  not  represent  a  windfall.  A 
detailed  -^'c'-'is-sion  is  included  in 
Appendix  D  of  the  draft  Regulatory 
Support  Document. 

The  Engine  Manufacturers 
Association  (EMA)  has  requested  that 
EPA  allow  early  banking  if  engines  are 
at  or  below  the  standard  before  engines 
are  subject  to  the  first  effective  year  of 
regulation.**'  However,  EMA  has 
proposed  8.9  g/bhp-hr  (11.9  g/kw-hr)  as 
r^n  appropriate  level  for  calculating 
crtdits  for  early  banking.  Under  the 
manufacturers'  proposal,  credits  would 
be  calculated  using  the  difference 
between  the  FEL  and  8.9  g/bhp-hr  (11.9 
g/kw-hr).  rather  than  the  difference 
between  the  FEL  and  the  6.9  g/bhp-hr 
(9.2  g/kw-hr)  standard,  as  proposed  in 
today's  action. 

EPA  considered  proposing  a  higher 
level  for  calculating  early  banking 


*°  The  EMA  raquMi  it  avuUU*  in  Air  DocLaii  No. 
A-91-24. 


credits.  An  emission  level  higher  than 
6.9  g/bhp-hr  (9.2  g/kw-hr)  could  be 
appropriate  if  the  emission  credits 
granted  to  the  industry,  which  are 
calculated  using  the  higher  level,  are 
overall  less  than  or  equal  to  the 
environmental  benefits  gained  by  the 
early  banking  program.  In  order  for  EPA 
to  consider  EMA's  request,  EMA  must 
demonstrate  that  8.9  g/bhp-hr  (11.9  g/ 
kw-hr)  is  an  appropriate  emission  level 
according  to  this  criterion.  EPA  is  not 
aware  of  the  existence  of  data  which 
would  demonstrate  that  8.9  g/bhp-hr 
(11.9  g/kw-hr)  meets  this  criterion.  EPA 
is  proposing  6.9  g/bhp-hr  (9.2  g/kw-hr) 
for  calculating  early  banking  credits 
primarily  because  EPA  is  unable  to 
ascertain  an  emission  level  higher  than 
6.9  g/bhp-hr  (9.2  g/kw-hr)  which  meets 
this  criterion.  EPA  requests  comment  to 
support  or  refute  a  higher  level, 
including  a  rationale  addressing  the 
stated  criterion. 

The  Agency  is  proposing  a  three-year 
"rolling"  banking  program  whereby 
credits  generated  in  any  given  model 
year  could  only  be  withdrav^Ti  in  the 
threfl  succeeding  model  years.  Credits 
that  are  not  used  within  three  model 
years  would  expire.  This  provision 
would  preclude  the  accumulation  of 
large  numbers  of  credits  over  a  long 
period  of  time. 

Since  engines  sold  to  Icxrations  in 
California  and  other  countries, 
including  Canada  and  Mexico,  are 
excluded  from  this  progra.m, 
manufacturers  are  required  to  obtain 
data  pertaining  to  engine  sales  to 
demonstrate  accurate  crwdit  generation 
and  usage.  However,  to  ease  tlie  burden 
on  manufacturers  of  tracking  engines  to 
the  end  user,  manufacturers  only  need 
to  track  engines  to  the  location  where 
the  completed  nonroad  vehicle  or 
nonroad  equipment  is  purchased, 
otherwise  knowm  as  a  point  of  first  retail 
sale.  In  cases  where  the  end  user 
purchases  the  completed  nonroad 
vehicle  or  equipment  directly  from  the 
manufacturer,  the  end  user  is  the  point 
of  first  retail  sale.  Engine  sales  data 
pertaining  to  engines  that  have  already 
been  shipped  to  a  point  of  first  retail 
sale  is  also  known  as  first  delivery 
information. 

EPA  will  allow  manufacturers  to  use 
the  same  limited  projection  scheme  as 
in  the  on-highway  averaging,  banking, 
and  trading  program.  Therefore,  if  a 
manufacturer  obtains  actual  first 
delivery  information  on  90%  of  its 
engines,  the  manufacturer  may  project 
the  first  delivery  information  of  its 
untracked  engines  based  on  the  actual 
sales  data  already  obtained. 

Engine  family  credits  would  be 
calculated  by  taking  the  difference 
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between  the  emission  standard  and  the 
FEL  and  multiplying  it  times  the 
volume  of  engines  produced  within  the 
engine  family  eligible  to  participate  in 
the  program,  then  multiplying  by  the 
power  rating.  Many  engine  families 
contain  a  number  of  configurations,  and 
different  conBgurations  within  an 
engine  family  could  have  different 
ho.-sepower  ratings.  For  families  Mdth 
more  than  one  configiu^tion,  EPA 
proposes  usin^,  for  credit  calculation, 
the  configuration  with  the  highest 
horsepower  rating  for  families  using 
credits,  and  the  configuration  with  the 
lowest  horsepower  rating  for  families 
g3nerating  credits.  This  method  ensures 
that  the  conHguration  selected 
maximizes  the  emission  benefit  of  the 
program.  EPA  would  not  allow  multi- 
configuration  engine  families  to  be 
arbitrarily  desegregated  into  multiple 
engine  families  to  maximize  credit 
generation  or  minimize  credit  usage. 

Participation  in  the  proposed  nonroad 
averaging,  banking,  and  trading  program 
would  be  voluntary.  For  those 
manufacturers  who  choose  to  utilize  the 
program,  compliance  for  participating 
engine  families  would  be  evaluated  in 
two  ways.  First,  compliance  of 
individual  engine  families  with  their 
FELs  would  he  determined  and  enforced 
in  the  same  manner  as  compliance  with 
the  emission  standards  in  the  absence  of 
an  averaging,  banking,  and  trading 
program.  Each  engine  family  must 
certify  to  the  FEL,  and  the  FEL  would 
be  treated  as  the  emission  limit  for 
certification,  Selective  Enforcement 
Auditing,  and  in-use  testing.  Second, 
the  final  number  of  credits  available  to 
the  manufacturer  at  the  end  of  a  model 
year  afier  considering  the 
manufacturer's  use  of  credits  from 
averaging,  banking,  and  trading  must  be 
greater  than  or  equal  to  zero. 

The  proposed  nonroad  averaging, 
banking,  and  trading  program  would  be 
implemented  and  enforced  through  the 
certificate  of  conformity  which  the 
manufacturer  must  obtain  under 
§  89.122-96  of  the  proposed  regulations 
for  the  engine  family  prior  to  its 
introduction  into  commerce.  The 
certificate  for  each  participating  engine 
family  would  be  conditioned  on  each 
engine  family  either  meeting  the  federal 
emission  standard  or  the  manufacturer 
obtaining  sufficient  credits  to  bring  the 
engine  family  into  compliance  wi^  the 
federal  emission  standard. 

A  manufacturer  who  participates  in 
the  averaging,  banking,  and  trading 
program  would  have  to  prepare  an 
overall  compliance  strategy  and  submit 
an  initial  credit  report  along  with  the 
application  for  certification  for  each 
participating  engine  family.  The  initial 


certification  of  an  engine  family  would 
be  based  on  projected  credits  from  the 
initial  credit  report.  The  final 
compliance  determination  would  be 
based  on  actual  credits  reported  by  the 
manufacturer  at  the  end  of  the 
production  year.  To  demonstrate 
compliance  with  the  standards,  the 
manufacturer  would  have  to  submit  an 
end-of-year  report  within  90  days  of  the 
end  of  the  model  year  for  each  family 
involved  in  averaging,  banking,  or 
trading.  The  manufacturer  would  be 
allowwl  an  additional  180  days  after  the 
end-of-year  reports  are  due  to  submit  a 
final  report  for  credit  counting  and 
calculation  revisions.  Certificates 
awarded  to  an  engine  family  based  on 
production  estimates  could  be  rendered 
void  ab  initio  if  the  engine  family 
exceeds  the  emission  standard  as  a 
result  of  a  credit  shortfall. 

When  credits  are  generated  and 
traded  in  the  same  model  year,  EPA 
proposes  to  make  both  buyers  and 
sellers  of  credits  potentially  liable  for 
any  credit  shortfalls,  except  in  cases 
where  fraud  is  involved.  The  certificates 
of  both  parties  issued  for  engines 
involved  in  the  violating  trading 
transaction  could  be  void  ab  initio  if  the 
engine  families  exceed  emission 
standards  as  a  result  of  a  credit  shortfall. 
This  policy  would  provide  additional 
incentive  for  buyers  and  sellers  to  take 
the  steps  necessary  to  ensure  the 
integrity  of  the  transactions,  and  to 
place  contractual  liability  on  the 
appropriate  party. 

The  integrity  of  the  proposed  nonroad 
averaging,  banking,  and  trading  program 
depends  on  accurate  recordkeeping  and 
reporting  by  manufacturers  and  effective 
tracking  and  auditing  by  EPA.  Failure  of 
a  manufacturer  to  maintain  the  required 
records  would  result  in  the  certificates 
for  the  affected  engine  families  being 
void  ab  initio.  Violations  of  reporting 
requirements  could  result  in  a 
manufacturer  being  subject  to  section 
205  penalties  of  up  to  $25,000  per  day 
as  authorized  by  section  205  of  the 
Clean  Air  Act. 

14.  Selective  Enforcement  Auditing 
Program 

EPA  is  proposing  to  conduct  a 
Selective  Enforcement  Auditing  (SEA) 
program  of  nonroad  engines  as 
authorized  by  section  213  of  the  Clean 
Air  Act  as  amended.  The  nonroad 
engine  SEA  program  is  an  emission 
compliance  program  for  new  production 
nonroad  engines  in  which 
manufacturers  are  required  to  test 
engines  as  they  leave  the  assembly  line, 
with  EPA  oversight.  Through  SEA 
testing.  EPA  can  determine  with 
reasonable  statistical  certainty  whether 


or  not  tested  engine  families  are  in 
compliance  with  the  Clean  Air  Act. 
SEAs  have  been  conducted  on  motor 
vehicles  since  the  late  1970s  and  heavy- 
duty  motor  vehicle  engines  since  1986. 
The  proposed  nonroad  SEA  program  is 
designed  in  a  very  similar  manner  to  the 
existing  on-highway  program  for  heavy- 
duty  motor  vehicle  engines,  with  some 
modifications  to  accommodate 
differences  between  the  two  industries. 

EPA  believes  that  an  SEA  program  is 
necessary  to  verify  that  production 
engines  comply  with  applicable 
regulations.  Since  certification  is  based 
on  preproduction  prototype  engines 
which  often  contain  specially  built  and 
installed  components,  production 
engines  could  still  fail  to  meet  emission 
standards  if  quality  control  is 
inadequate.  SEA  provides  a  means  to 
test  actual  production  engines  as  they 
come  off  the  assembly  line,  while  the  in- 
use  compliance  program  is  designed  to 
detect  nonconformities  after  engines 
have  been  in  service  for  some  years. 

EPA  would  assign  an  annual  limit  to 
the  number  of  SEAs  each  manufacturer 
could  receive  during  a  model  year.  As 
in  the  on-highway  SEA  program,  this 
annual  limit  is  used  to  provide 
reassurance  to  manufacturers  that  EPA 
will  not  significantly  overburden  a 
manufacturer  with  an  unreasonable 
number  of  audits  during  the  model  year. 

Each  SEA  is  an  audit  of  one  engine 
family,  and  each  passing  audit  would 
count  toward  the  manu^cturer's  annual 
limit.  This  annual  Umit  would  be 
determined  for  each  manufacturer  by 
first  calculating  two  annual  limit 
factors,  the  production  factor  and  the 
family  factor.  These  factors  respectively 
represent  the  maximum  number  of 
audits  based  on  yearly  annual  sales  and 
on  the  number  of  engine  families 
produced  in  that  model  year. 

The  production  factor  is  derived  fit)m 
the  annual  limits  aurently  used  in  the 
on-highway  SEA  program  and  the 
relative  contributions  of  emissions  from 
on-highway  and  nonroad  sources.  From 
the  on-highway  SEA  program,  EPA  used 
the  estimated  total  1992  production  of 
light-duty  on-highway  vehicles  and 
heavy-duty  engines,  10,721,644  and 
877,493  respectively,  and  the  light-duty 
vehicle  and  heavy-duty  engine  annual 
limit  divisors,  300,000  and  30,000 
respectively,  to  calculate  the  total 
number  of  (Kjssible  audits  for  all  on- 
highway  light-duty  vehicles  and  heavy- 
duty  engines.  36  and  29  respectively. 
From  the  nonroad  study,  EPA  compared 
the  relative  contributions  to  pollution, 
35.83%  from  both  on-highway  light- 
duty  vehicles  and  on-hi^way  heavy- 
duty  engines  and  17.50%  from  large 
nonroad  CI  engines.  As  total 
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contribution  to  poUutioo  from  Urge 
nonroad  CI  engines  is  slightly  lass  than 
half  that  of  total  contribution  from  on- 
highway  vehicles  and  engines.  EPA 
dtftermiQed  that  the  total  number  of 
possible  audits  for  large  nonroad  CI 
engines  should  be  roughly  half  the  total 
number  of  audits  for  on-ki^way 
vehicles  and  engines.  EPA  calculated, 
baaed  on  the  relative  contributions  to 
pollution  and  the  total  on-highway 
audits,  the  total  number  of  audits  for 
large  nonroad  Q  engines  to  be  31.  Based 
on  a  projected  1992  total  U.S. 
consumption  of  large  nonroad  Q 
engines  of  294,856  engines,  EPA 
determined  that  the  appropriate  annual 
limit  divisor  must  be  294,856  divided 
by  31.  which  EPA  rounded  to  9.500.»' 
TTierefore,  the  production  factor  is  the 
projected  annual  nonroad  engine  sales 
of  each  manufacturer  divided  by  9,500 
and  rounded  to  the  nearest  whole 
number.  If  the  calculated  production 
factor  is  less  than  one,  the  figure  is  set 
at  one  for  that  manufacturer. 

EPA  recognizes  that,  due  to  the  nature 
of  the  nonroad  industry,  some 
manufacturers  may  have  a  relatively  low 
annual  production  volume  but  a 
multitude  of  engine  famiUes.  Therefore, 
in  order  to  design  a  program  specific  to 
the  relationships  between  the 
production  volumes  and  engine  families 
in  this  market,  EPA  is  proposirig  an 
alternative  formula  for  calculating  a 
manufacturer's  SEA  annual  limit,  a 
menufacturer's  "family  factor."  EPA 
proposes  to  assign  to  each  manufacturer 
a  iamiiy  factor  which  would  be 
calculated  by  dividing  the  number  of 
engine  families  certified  by  the 
manufacturer  in  a  given  model  year  by 
five  and  rounding  to  the  nearest  whole 
number. 

£PA  proposes  to  use  whichever  value 
is  higher  of  either  the  production  factor 
or  the  family  fector  as  the  annual  limit 
of  SEAs  for  a  manufacturer.  For 
example,  a  manufacturer  with  a 
projected  annual  U.S.  sales  of  39.000 
nonroad  engines  for  10  certified  engine 
families  would  have  a  production  factor 
of  four  (39,000/9.500=4.1.  rounded  to  4). 
family  factor  of  two  (10/5=2),  and 
annual  hmit  of  four.  Similarly,  a 
manufacturer  with  projected  annual 
U.S.  sales  of  10.000  for  20  certified 
engine  families  would  have  a 
production  factor  of  one,  family  factor  of 
four,  and  annual  limit  of  four.  Annual 
limits  are  caps  and  will  not  necessarily 
be  the  actual  number  of  audits  a 
manufacturer  will  receive.  EPA  would 


**  A  mora  (ieuii«d  luminiiry  of  tkk  caicailmtioo  U 
avaJUt>ie  in  "SEA  Annual  Limiu  Divisor  for 
Nonroad  htxiucticm  Factor  Calcuktioo"  in  Air 
tKKkpt  No.  A-91-21. 


not  exceed  a  manufacturer's  annual 
limit  unless  the  Agency  received  an 
indication  of  noncomphance.  EPA 
requests  comments  related  to  this 
proposal  for  the  calculation  of  annual 
limits. 

The  Selective  Enforcement  Audit 
program  strives  to  encourage 
manufacturers  to  perform  self-auditing. 
Therefore,  EPA  would  consider 
reducing  the  number  of  audits 
conducted  by  the  Agency,  minimizing 
dudits  of  engine  families  which  are 
unusually  burdensome  to  test,  or  both 
options,  if  the  manufacturer  provides 
substantial  data  to  demonstrate 
conformity  of  actual  production  engines 
with  the  apphcable  emission  standards 
or  family  emission  limits.  EPA  suggests 
that  manufacturers  imfamiUar  with  self- 
auditing  review  existing  on-highway 
programs,  such  as  the  California  Air 
Resources  Board's  Quality  Audit 
Program  or  the  manufacturers' 
Assembly  Line  Test  Data  for  guidance  in 
implementing  an  in-house  auditing 
program.'*  To  allow  manufacturers  to 
tailor  their  programs  for  optimum 
efficiency  and  effectiveness,  EPA  will 
not  provide  specific  guidelines  at  this 
time  as  to  how  the  manufacturer  should 
conduct  the  internal  auditing  programs. 
EPA  would  review  the  self-audit  data 
and  procedures  used  in  acquiring  the 
date  to  assess  the  validity  and 
representativeness  of  each 
manufacturer's  self-audit  program.  The 
primary  criteria  EPA  would  use  in 
evaluating  the  in-house  programs  would 
be  the  sample  size,  randomness  within 
the  family  of  the  audit  engine  selection, 
frequency  of  testing,  and  resemblance 
between  the  manufacturers'  test 
procedures  and  the  applicable  required 
test  procedure.  EPA  would  discount  the 
value  of  any  self-audit  data  if  the 
Agency  receives  indications  of 
noncompliance  or  concludes  that  the 
data  are  invalid,  incomplete, 
imrepresentative,  or  insufficient.  In 
addition,  manufacturers  with  a 
comprehensive  self-audit  program 
would  be  subject  to  spot  checks  with 
EPA  oversight  to  provide  EPA  assurance 
of  compliance.  EPA  requests  comments 
on  this  issue. 

Manufacturers  would  be  notified  of  an 
SEA  by  means  of  a  test  order.  This  test 
order  would  specify  the  engine  family  to 
be  audited.  EPA  could  specify  an  engine 
configuration  or  range  of  '•onfigurations 
from  a  family  to  be  audited.  However, 
EPA  would  reserve  the  option  to  select 
all  configurations  %vithin  an  engine 
family  for  an  SEA.  To  minimize  the 
burden  on  manufacturers.  EPA  would 


"Exampia  of  audit  programt  ara  avaiUbla  In  Air 
DodtM  No.  A-91-24. 


consider  requests  by  manufecturvs  to 
exclude  particular  engines  or  engine 
configurations  from  a  test  sample. 
Reasons  for  such  requests  could  be  to 
avoid  a  delay  in  shipment  of  urgent 
customer-ordered  engines  or  to 
minimize  test  cell  set-up  time  by 
selecting  engines  of  aimilar  physical 
configurations. 

Test  orders  would  also  include 
information  relevant  to  the  SEA.  The 
test  order  would  indicate  any  specific 
procedures,  such  as  the  time  to  begin 
selecting  engines,  to  be  followed  during 
the  course  of  the  audit.  Additionally, 
the  test  order  authorizes  EPA 
enforcement  officers,  upon  presentation 
of  enforcement  credentials,  to  inspect 
engine  production,  test  facilities,  storage 
facilities,  and  records  necessary  to 
estabhsh  compliance  with  nonroad 
regulations. 

Due  to  differences  between  the 
nonroad  industry  and  the  on-highway 
engine  industry.  EPA  is  proposing  that 
some  aspects  of  the  on-highway  SEA 
program  be  modified  for  nonroad 
engines.  Historically,  on-highway 
engine  SEAs  have  been  conducted  on 
engine  configurations;  a  specific  engine 
family,  an  engine  code,  a  rated  speed 
and  an  emission  control  system. 
However,  due  to  the  low  production  of 
many  nonroad  engine  configurations,  an 
audit  of  specific  engine  configurations 
could  be  impractical,  since  the  length  of 
time  required  to  accumulate  a  statistical 
sample  could  be  unreasonably  long  and 
strain  both  the  manufacturers  and 
EPA's  resources.  Also,  this  proposal 
greatly  expands  the  coverage  of  the  term 
"engine  family."  EPA  believes  that 
making  an  entire  engine  family  subject 
to  an  audit  will  lead  manufacturers  to 
use  extra  care  when  grouping  engines  in 
a  family.  Consequently,  EPA  is 
proposing  that  nonroad  SEAs  be 
conducted  by  sampling  engines  from 
within  an  engine  family.  EPA  requests 
comments  on  this  aspect  of  the  program. 

SEA  engines  are  typically  selected 
from  a  point  of  final  engine  assembly  or 
from  a  storage  or  shipping  facility.  Most 
often,  this  selection  point  is  at  the  end 
of  the  engine  assembly  line,  where  no 
further  quality  control  or  parts  are 
installed  on  the  engines.  Selection  of 
imported  engines  could  occur  at  a  port 
of  entry.  SEA  engines  may  not  receive 
any  additional  inspections  or  quality 
control  other  than  that  of  normal 
production  engines  and  pre-test  safety 
checks.  As  in  the  on-highway  SEA 
program,  EPA  is  proposing  a  sequential 
sampling  plan  for  nonroad  engine  SEAs. 
Engines  shall  be  tested  in  the  same 
order  as  they  were  selected. 

EPA  proposes  to  include  ports  oi 
entry  or  storage  locations  in  t^e  U.S.  as 
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a  location  for  EPA  selection  of  foreign- 
produced  nonroad  engines  for  SEA 
emission  testing  at  laboratories  in  the 
U.S.  The  location  of  these  selections 
could  be  designated  by  the 
manufacturer  to  minimize  disruption 
and  shipping  costs.  The  manufacturer 
would  be  responsible  for  ensuring  that 
a  test  facility  in  the  U.S.  would  be 
available  to  use  in  performing  the  SEA. 
EPA  requests  comments  on  this  aspect 
of  the  proposal." 

Prior  to  testing  SEA  engines, 
manufacturers  could  operate  engines  to 
break-in  engine  components.  This 
break-in  or  service  accumulation  of  an 
SEA  engine  family  shall  follow  the  same 
procedures  and  be  up  to  125  hours  or 
the  same  number  of  break-in  hours 
accumulated  for  that  family's  emission 
data  engines  during  certiflcation  (see 
section  VI.D.7.  "Certification  Testing"). 
Service  accumulation  must  be 
performed  expeditiously  and  in  a 
manner  using  good  engineering 
judgment. 

Audit  engines  would  be  tested  using 
either  the  nonroad  engine  8-mode  test 
procedure  or  the  on-highway  FTP. 
Deviations  allowed  in  certification  from 
the  full  test  procedures  as  described  in 
either  40  CFR  part  86  or  part  89  would 
not  be  permittbd  in  SEAs. 
Manufacturers  would  not  be  allowed  to 
use  diRierent  test  procedures  for 
different  test  engines  during  an  SEA. 

EPA  is  proposing  that  nonroad 
engines  woiild  be  selected  for  SEA 
testing  at  a  rate  of  at  least  four  engines 
per  day,  unless  production  is  less  than 
four  engines  per  day.  To  minimize 
delays  in  shipment  of  engines  to 
customers,  manufacturers  could  test  the 
first  engines  selected  for  an  audit  while 
additional  engines  are  produced. 
However,  since  manufacturers  could  be 
liable  to  recall  engines  shipped  after  the 


"  "Port  selection"  would  assist  the  Agency  in 
reducing  its  travel  costs,  as  well  as  the  cost  of  audits 
for  manufacturers  with  substantial  U.S.  facilities.  In 
addition,  port  selection  would  enable  EPA  to 
respond  more  quickly  to  reports  of  nonconformity. 
In  the  on-highway  program,  EPA  currently  does  not 
have  regulations  to  specify  port  selections,  even 
thou^  most  fore:^  manufacturers  now  own  and 
operate  laboratory  facilities  in  the  U.S.  During  each 
model  year,  overseas  audits  are  conducted  together 
during  a  roughly  one  month-long  trip.  Should  EPA 
receive  indicatiooj  of  nonconformance  in  a  foreign- 
made  model,  and  the  foreign  audit  trip  for  thai 
model  year  has  already  been  made,  SLA  may  not 
have  the  flexibility  to  immediately  designate  a 
configuration  for  testing  and  may  have  to  wait  an 
entire  year  to  P"'^lt  the  suspect  family. 

Recently,  ,n  the  on-highway  program.  EPA  has 
had  requests  from  light-duty  vehicle  m«nu(acturers 
to  conduct  port  selection  during  SEAs.  These  audits 
were  performKi  and  ran  smoothly.  EPA  may  permit 
reasonable  maintenance  and  inspections  of  port- 
selected  engines  to  addreu  problems  that  may 
result  from  long  tt>nn  storage,  ocean  shipping,  or 
repeated  handling. 


beginning  of  an  audit  if  the  audit  failed, 
manufacturers  might  not  desire  to  ship 
audit  engines  to  customers  until  a  pass 
decision  was  reached. 

The  total  number  of  engines  tested  in 
an  SEA  would  be  dictated  by  the 
number  of  engines  required  to  reach  the 
statistically  acceptable  pass/fail 
decision  within  the  sampling  plan 
applied.  As  in  the  on-highway  program, 
these  sampling  plans  were  designed  to 
meet  a  40%  Acceptable  Quality  Level 
(AQL)  and  to  ensure  low  statistical  risks 
of  incorrect  pass/fail  determinations. 
The  maximum  percentage  of  failing 
engines  to  be  considered  satisfactory  for 
passing  an  SEA  is  40%.  EPA  is 
proposing  a  40%  AQL  for  the  nonroad 
SEA  program  to  be  consistent  with  the 
on-highway  SEA  program.  EPA  has  used 
this  AQL  since  the  1970s  for  the  on- 
highway  program,  and  EPA  currently 
has  no  reason  to  propose  a  different 
AQL  for  a  nonroad  program. 

EPA  is  proposing  that  the  nonroad 
SEA  program  would  use  the  same 
sampling  plans  used  for  the  on-highway 
heavy-duty  engine  SEA  program  with 
two  revisions.  These  revisions  are 
proposed  to  accommodate  a  request  by 
EMA  to  have  a  sampling  plan  for  lower 
production  engines  that  f>ermits  audit 
pass/fail  decisions  with  fewer  tests. 
Sampling  Plan  A  would  be  used  for 
engine  families  with  projected  annual 
production  between  20  and  99  engines. 
This  is  different  from  the  on-highway 
program  where  this  plan  is  used  for 
families  with  sales  between  50  and  99 
engines.  This  change  makes  it  possible 
for  EPA  to  audit  nonroad  engine 
families  with  very  low  annual 
production.  Additionally,  EPA  is 
proposing  a  new  alternative  sampling 
plan  for  engine  families  which  have 
very  low  annual  production  (between  20 
and  50  engines).  This  alternative 
sampling  plan.  Plan  AA,  permits  a  pass 
decision  in  as  few  as  three  tests  in 
comparison  to  Plan  A  which  requires  a 
minimum  of  four  tests."  Manufacturers 
would  have  the  option  for  applicable 
families  to  use  either  Plan  AA  or  Plan 
A  during  audits  to  determine  audit  pass/ 
fail  decisions.  The  purpose  of  the  new 
sampling  plan  would  be  to  require  fewer 
tests  during  an  audit  and  to  maintain 
approximately  the  same  low  level  of  risk 
that  a  nonconforming  family  might  pass 
associated  with  the  current  sampling 
plans.  EPA  requests  comments  and 
suggestions  on  the  sampling  plans  for 
use  during  SEAs. 

EPA  proposes  that  engine 
manufacturers  with  projected  U.S. 
annual  sales  of  7,500  or  greater  would 


complete  a  minimum  of  two  engine  tests 
per  day  during  an  SEA.  Engine 
manufacturers  with  projected  U.S. 
annual  sales  of  less  than  7,500  would 
complete  a  minimum  of  one  engine  test 
per  day  during  an  SEA.  A  valid 
emission  test,  a  valid  smoke  test,  or  a 
voided  test  would  each  count  as  one  test 
toward  meeting  the  requirement.  EPA 
requests  comments  on  this  aspect  of  the 
proposal. 

Passing  or  failing  of  test  engines 
would  be  determined  by  comparing 
final  test  results  to  the  applicable 
federal  emission  standard  or  family 
emission  limit.  Within  five  working 
days  of  the  conclusion  of  an  audit, 
manufacturers  would  be  required  to 
submit  a  report  to  EPA  summarizing 
engine  test  results,  test  procedures,  and 
audit  events  such  as  the  date,  time,  and 
location  of  each  test,  repairs  to  engines, 
and  the  reason  for  the  repair. 

Failure  of  an  SEA  may  result  in 
suspension  or  revocation  of  the 
certificate  of  conformity  for  that  family. 
To  have  the  certificate  reinstated 
subsequent  to  a  suspension,  or  reissued 
subsequent  to  a  revtxiation,  the 
manufacturer  must  demonstrate,  by 
showing  passing  data  that 
improvements,  modifications,  or 
replacement  have  brought  the  family 
into  compliance.  The  r«i?i  lations 
include  hearing  provisions  which  allow 
the  manufacturer  to  challenge  EPA's 
suspension  or  revocation  decision  based 
on  application  of  the  sampling  plans  or 
the  manner  in  which  tests  were 
conducted. 

15.  In-Use  Enforcement 

EPA  believes  that  a  critical  element  in 
the  success  of  its  nonroad  program  is 
assuring  that  manufacturers  build 
engines  that  continue  to  meet  emission 
standards  beyond  certification  and 
production  stages.  EPA's  authority  to 
recall  engines  which  do  not  comply 
with  emission  standards  in-use  provides 
an  important  incentive  to  manufacturers 
to  design  and  build  durable  engines  and 
vehicles.  EPA  is  thus  proposing 
regulations  under  section  213(.d)  of  the 
CAA  subjecting  nonroad  engine 
manufacturers  to  the  requirements  of 
section  207(c)  of  the  CAA.*' 

EPA  is  proposing  that  engines  covered 
by  this  proposal  have  an  expected  full 
useful  hfe  period  of  10  years  or  8,000 


*^The  statistical  aivalysls  of  this  plan  is  available 
in  the  docket  for  this  rulemaking. 


*■  Section  207(c)  of  the  Act  authorizes  EPA  to 
enforce  compliance  by  v^icles  and  engines  to 
applicable  standards  In  actual  use.  Manufacturers 
are  subject  to  recall  requirements  "|i|f  the 
Administrator  determines  that  a  substantial  number 
of  any  class  or  category  of  vehicles  or  engines, 
although  properly  maintained  and  used,  do  not 
conform  to  the  regulation*  •  *  *  when  In  actual 
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hours.  This  value  is  estimated  from  a 
range  of  useful  lives  dictated  by  engine 
design  and  by  severity  of  application.^ 
Available  information  indicates  to  EPA 
that  engines  covered  by  this  rule  would 
have  a  useful  life  range  from  6,000  to 
10,000  hours.  However,  the  expected 
full  useful  life  in  years  is  10  years  in  all 
cases,  since  severe  applications  tend  to 
be  operated  seasonally  and  thus 
accumulate  lower  hours  per  year." 

EPA  has  authority  to  subject 
manufacturers  to  in-use  testing  and 
recall  for  the  expected  full  useful  life  of 
an  engine.  However,  the  current  in-use 
liability  period  for  on-highway  heavy- 
duty  engines  holds  an  engine 
manufacturer  subject  to  recall  testing  for 
approximately  75  percent  of  an  engine's 
full  useful  life." 

EPA  is  proposing  an  in-use  testing 
and  recall  program  under  which  EPA 
may  test  nonroad  engines  for  a  period  of 
seven  years  or  6,000  hours.  This 
represents  70  percent  to  75  percent  of 
the  nonroad  engine  average  expected 
useful  life  of  10  years  or  8,000  hoius, 
consistent  with  the  in-use  testing  period 
for  on-highway  heavy-duty  engines. 
EPA  believes  it  is  reasonable  to 
maintain  consistent  nonroad  and  on- 
highway  enforcement  programs. 

In-use  compliance  with  emission 
standards  would  be  determined  based 
on  test  results  using  the  same  test 
procedure  as  that  used  in  certification. 
Manufacturers  would  be  subject  to 
recall  testing  up  to  seven  years  or  6,000 
hours,  whichever  comes  first.  Actual 
repair,  however,  would  not  be  limited 
by  actual  years  or  hours.  For  example, 
EPA  testing  of  an  engine  family  might 
be  limited  to  seven  years  and  6,000 
hours;  however,  any  resulting  recall 
repair  would  be  required  to  1^  applied 
to  all  engines  of  that  family,  regardless 
of  the  years  or  hours  on  an  individual 
engine.  This  is  consistent  with  EPA's 
recall  repair  policy  for  on-highway 
vehicles  and  engines."  EPA  requests 
comment  on  this  liability  proposal. 


'•One  nonroad  engine  model  can  be  used  in  a 
large  number  of  equipment  application*.  Since 
different  types  of  equipment  are  exposed  to 
different  working  environmenU.  it  is  likely  that  the 
same  engine  will  work  harder  and/or  be  exposed  to 
mora  damaging  environmental  conditions  when 
used  in  one  engme  application  than  in  another. 
Because  of  this  difference  In  "severity  of 
application."  the  same  engine  will  last  longer  in 
soma  equipment  applications  than  in  othew. 

"Chapter  2.2.5.  draft  Regulatory  Support 
DocuntenL 

"48  FR  52170,  52173,  November  18, 1983. 

"See  40  CFR  85,  subpart  S.  appendix  A.  See  also 
CMy.  Buckelshaus,  742  F2d  1561,  1587-72  (DC 
Or.  1964)  (en  banc)  (applicability  otncall 
requirements  to  vehicles  in  nonconforming  class 
that  have  exceeded  useful  lives),  cert,  denied.  471 
U.S.  1074  (1985). 


Under  section  207  of  the  CAA  the 
Administrator  shall  require 
manufacturers  to  recall  applicable 
engines  if  a  substantial  number  of 
properly  maintained  and  used  engines 
are  found  to  be  out  of  conformity  with 
the  regulations  issued  under  section  207 
of  the  CAA.  Recall  regulations  for  large 
nonroad  (2  engines  proposed  in  today's 
action  provide  procedures  and 
requirements  for  manufacturers  of 
engines  for  which  a  determination  of 
nonconformity  has  been  made.  Such 
requirements  include  notification  to  be 
sent  to  engine  owners,  the 
manufacturer's  remedial  plan  and  EPA 
approval  of  the  plan,  and  procedures  to 
be  followed  in  the  event  that  the 
manufacturer  requests  a  public  hearing 
to  contest  the  Administrator's  finding  of 
nonconformity.  EPA  requests  comment 
as  to  the  most  effective  way(s)  to  get 
adequate  owner  response  for  a  recall. 
EPA  believes  that  today's  proposed 
in-use  testing  and  recall  program  is  an 
appropriate  way  to  enforce  in-use 
compliance.  However,  as  this  is  EPA's 
first  regulation  of  nonroad  engines,  EPA 
requests  comment  on  additional  or 
alternative  ways  of  enforcing  in-use 
compliance  or  remedying 
noncompliance.  EPA  also  requests 
comments  on  the  legal  authority  for  any 
suggested  alternatives. 

16.  Emission  Defect  Warranty 
Requirements 

EPA  is  proposing  that  nonroad 
engines  be  covered  by  emission  defect 
warranty  policies  developed  by  EPA 
under  section  207(a)  of  the  CAAA.  An 
advisory  parts  list  issued  by  EPA  on  July 
15, 1991  gives  manufacturers  notice  of 
EPA's  current  view  concerning  the 
emission-related  parts  that  must  be 
covered  by  warranty  under  section 
207(a).  A  copy  of  this  list  is  in  the 
docket  for  this  rulemaking.  This  list  will 
also  cover  nonroad  engines.  EPA  is 
currently  developing  more  detailed 
regulations  that  will  further  clarify 
manufacturers'  responsibilities  under 
section  207(a)  for  both  on-highway  and 
nonroad  engines.  EPA  will  rely  on  the 
existing  207(a)  practices  until  those 
regulations  are  finalized.  Once  section 
207(a)  regulations  are  finalized,  nonroad 
engine  manufacturers  would 
specifically  be  subject  to  appropriate 
sections  of  the  final  regulations.  EPA  is 
proposing  a  warranty  period  under 
authority  of  section  207(a)  for  large 
nonroad  d  engine  emission-related 
parts  of  five  years  or  3,000  hours. 

Warranty  periods  in  this  market  are 
currently  six  months  with  unlimited 
hours.  Currently  insufficient  pressure 
exists  in  this  market  to  force  engine 
manufacturers  to  increase  this  warranty 


period.  Manufacturers  argue  that  most 
of  the  applications  utilizing  these 
engines  are  for  commercial  purposes 
that  make  maximum  use  of  equipment 
and  thus  are  capable  of  accumulating  a 
large  number  of  hours  within  six 
months. 

While  six  month  periods  may  be 
adequate  to  ensure  gross  failures  to 
performance  systems  and  components 
do  not  occur,  longer  warranty  periods 
are  necessary  for  emission  control 
system  failures.  The  warranty  period 
must  be  of  sufficient  length  to  give  the 
manufacturer  proper  incentive  to 
provide  durable  emission  control 
equipment.  The  five  year  or  3,000  hour 
warranty  period  ensures  the  engine 
manufacturer  has  sufficient  incentive  to 
build  emission-related  systems  that 
work  and  last.  Further,  it  gives  the 
engine  owner/operator  the  incentive  to 
get  emission-related  system  failures 
repaired,  since  failures  to  the  emission 
control  system  do  not  always  affect  the 
ability  of  an  engine  to  continue  to  work. 
Should  the  warranty  period  be  too  short, 
a  large  number  of  noncomplying 
engines  could  continue  to  operate. 

California  has  also  adopted  a  warranty 
requirement  of  five  years  or  3,000  hours. 
Proposing  the  same  warranty 
requirements  in  this  notice  should 
reduce  the  burden  on  manufacturers  of 
administering  two  different  warranty 
programs. 

17.  Tampering  Enforcement 

As  required  under  sections  213(d)  and 
203  of  the  CAA,  it  will  be  illegal  for  any 
person  to  tamper  with  any  engine 
emission-related  component  or  system 
installed  on  or  in  a  nonroad  engine  in 
compliance  with  this  proposal.  EPA  is' 
proposing  that  existing  on-highway 
tampering  provisions  apply  to  nonroad 
engines  covered  by  this  rule."** 

EPA  is  aware  that  original  nonroad 
equipment  manufacturers  often  supply 
the  engine  accessories  designed  for  their 
specific  applications.  At  the  same  time, 
it  is  required  that  the  engine  tested  to 
certify  an  engine  family  represent  the 
worst-case  configuration  of  that  family. 
EPA  requests  comment  on  how  to 
establish  specific  criteria  or  parameters 
under  which  a  manufacturer  would  be 
allowed  to  continue  to  modify  an  engine 
without  (1)  jeopardizing  tlie  integrity  of 
this  proposed  emission  control  program, 
and  (2)  causing  the  equipment 
manufacturer  to  have  to  recertify  or  risk 
being  in  violation  of  the  tampering 


•"Office  of  Enforcement  and  General  Counsel; 
Mobile  Source  Enforcement  Memorandum  No  lA 
June  25.  1974. 
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provisions  of  EPA 's  tampering  guidance 
in  Memorandum  1-A."* 

18.  Importation  of  Nonamfionning 
Nonroad  Engines 

EPA  is  proposing  certain  restrictions 
on  the  importation  of  nonconforming 
nonroad  engines.  Sucli  restrictions  are 
based  on  the  existing  regulations  for  the 
importation  of  nonconforming  motor 
vehicles  and  motor  vehicle  mgines. 
Today's  action  permits  independent 
commercial  importers  (Ids)  who  hold 
valid  certificates  of  conformity  issued 
by  EPA  to  import  nonconforming 
nonroad  engines.  Under  this  program, 
the  IQ  must  certify  the  engine  to 
applicable  U.S.  regulations  via  the 
certification  process  before  an  engine  is 
imported.  IQs  would  be  responsible  for 
assuring  that,  subsequent  to 
importation,  the  nonroad  engines  are 
properly  modified  and/or  tested  to 
comply  with  EPA's  emission  and  other 
requirements  over  their  useful  lives.  The 
IQs  would  also  be  responsible  for 
recalls,  maintenance  instructions, 
emission  warranties,  engine  emission 
labeling,  and  maintaining  adequate 
records  in  the  same  manner  as  an  engine 
manufacturer.  Individuals,  as  well  as 
IQs,  are  eligible  to  import 
nonconforming  nonroad  engines  under 
today's  proposal,  with  requirements 
similar  to  existing  regulations. 

Today's  proposal  also  provides 
certain  exceptions  to  the  restrictions  on 
importing  nonconforming  nonroad 
engines.  These  exceptions  are  similar  to 
the  existing  regulations  on  importing 
nonconforming  motor  vehicles  and 
motor  vehicle  engines  and  include 
exemptions  for  repairs  and  alterations, 
testing,  precertification,  display, 
national-  sectirity,  hardship,  nonroad 
engines  greater  than  20  original 
production  years  old,  and  certain 
nonroad  engines  proven  to  be  identical, 
in  all  material  respects,  to  their 
corresponding  United  States  versions. 
These  exceptions  also  include  the 
exclusion  of  nonconforming  engines 
used  in  competition."' 

Vn.  Discttssioii  of  Issnee 

This  section  contains  further 
disciission  on  a  number  of  issues  raised 
during  the  development  of  this  notice. 


**  MotiUa  Some*  EnfarcaoMDt  MumonuxluiB  Na 
lA. 

"  Import  wgiiUrtnng  gowning  (Imm  producU 
win  be  prooiuigated  by  tha  U.S.  Dapartment  of 
Trauury.  The  dtation  for  U.S.  Customs  Servtca, 
Departmant  of  Treasury  reguUUaos  governing 
import  requiramants  1*  ratarvad  Tha  diatioa  will 
be  inserted  upon  prooulgiUaa  by  tba  U.S.  Cusioou 
Service  of  applicable  regulations. 


A.  Competitive  Effects  of  Excluding 
Spark-Ignition  Enffnes  from  Regulation 

In  determining  whether  or  not  to 
propose  regulation  of  spark-ignition  (SI) 
engines  in  this  rulemaking,  Q'A 
considered  whether  failure  to  regulate 
SI  engines  would  afford  these  engines 
an  unfair  cost  advantage  over 
comparably  sized  Q  engines  that 
incurred  a  cost  increase  due  to 
regulation.  EPA  believes  that 
unregulated  SI  engines  generally  cannot 
compete  in  the  short  term  market  as  a 
substitute  for  regulated  large  nonroad  □ 
engines  for  two  reasons.  First,  the  cost 
to  equipment  manufacturers  to  redesign 
their  large  nonroad  Q  engine-powered 
equipment  to  accommodate  an  SI  engine 
would  in  most  cases  be  greater  than  the 
cost  increase  anticipated  to  large 
nonroad  Q  engines  due  to  this  proposal. 
This  is  due  to  the  high  cost  of  design 
changes  to  the  equipment  package  or 
powertrain  that  accompany  major 
engine  changes.  Second,  the  lead  time 
required  to  carry  out  such  an  engine 
changeover  would  be  prohibitive.  To 
accommodate  such  time  delays,  an 
equipment  manufacturer  would  have  to 
coordinate  such  an  engine  type  change 
with  its  scheduled  redesign  cycle  for  the 
piece  of  eouipment  in  question.  The 
typical  redesign  cycle  is  five  years  and 
new  model  introduction  schedule  is 
approximately  10  years.  For  these 
reasons  it  is  expected  that  only  in  rare 
cases  would  a  manufacturer  choose  to 
convert  to  an  SI  engine  due  to  the  cost 
increases  imposed  by  this  proposal. 

B.  Lack  of  Standards  for  HC,  CO.  and 
PM  Emissions 

EPA  believes  that  emission  standards 
for  HC,  CXD,  and  PM  are  not  appropriate 
at  this  time  because  available  test 
procedures  have  not  been  demonstrated 
capable  of  predicting  emissions  of  these 
pollutants  from  nonroad  engines,  as 
discussed  below.  Also,  standards  for 
these  pollutants  would  require  more 
leadtime  for  both  product  planning  and 
regiilaiory  development,  a-nd  would 
increase  fuel  consumption.  Given  EPA's 
uncertainty  regarding  the  vaUdity  of 
ciurent  procedures  for  testing  of 
emissions  of  these  pollutants,  EPA 
believes  that  these  delays  would  not  be 
justified.  Moreover.  EPA  believes  that 
the  lack  of  standards  for  HC.  CO.  and 
PM  would  not  cause  significant 
emissions  increases  in  these  pollutants 
(see  section  VII.F.  of  this  preamble). 

EPA  recognizes  the  importance  of 
reducing  HC,  CO,  and  PM  emissions. 
However,  EPA  beheves  that  substantial 
additional  investigation  is  required  to 
develop  a  test  cycle  that  can  misure  that 
emissions  from  nonroad  engines 


detected  during  a  test  cycle  are 
comparable  to  actual  or  expected  intise 
emissions  fit>m  such  engines.  EPA 
believes  that  EPA/Industry  test  program 
data  are  inconclusive  as  to  wbeUier  the 
proposed  nonroad  engine  8-mode  test 
procedure  could  properly  monitor 
emission  of  HC  CO,  and  PM  and  predict 
in-use  emission  of  HC,  CO,  and  PM  for 
either  Q  or  SI  engines.  Data  analyses  to 
date  only  give  assurance  that  the 
proposed  nonroad  engine  procedures 
would  allow  meanin^l  numerical 
standards  to  be  set  for  NOx  emission 
and  smoke.'^ 

More  lead  time  for  product  planning 
is  also  necessary  if  HC,  CO,  and  PM  are 
to  be  reduced,  particularly  for  engines 
below  175  hp  (131  kw).  More  lead  time 
would  be  necessary  in  order  to 
accommodate  packaging  changes  due  to 
the  addition  of  turbochargers. 
ailercoolers,  and  high  pressure  fuel 
injection.  A  higher  percentage  of  the 
fleet  would  require  these  technologies  if 
such  standards  are  promulgated.  Tliis 
would  increase  the  cost  and 
development  time  of  these  regulations 
with  little  provable  emissions  benefit  at 
this  time. 

It  may  be  technically  infeasible  or 
impractical  to  apply  some  on-highway 
technology  to  nonroad  applications  for 
the  reduction  of  HC,  CO,  and  FM.  For 
example,  air-to-air  aftercoolers  do  not 
operate  as  efficiently  on  nonroad 
applications.  Since  nonroad  equipment 
generally  operates  at  much  lower 
vehicle  speeds  than  on-highway 
vehicles,  the  high  level  of  air-flow 
provided  by  on-highway  head  winds 
must  be  generated  by  mechanical  means 
(fans  and  dust  scrapers)  for  nonroad 
applications. 

Many  of  the  technologies  that  will  be 
applied  to  engines  to  restore  losses  to 
power  and/or  fuel  economy  caused  by 
NOx  emission  ccmtrol  strategies  also 
limit  any  increases  in  HC,  CO,  and  PM 
emission  caused  by  NOx  emission 
control.**  EPA  expects  that 
manufacturers  will  apply  these 
additional  technologies  in  those  cases 
where  the  loss  in  power  and/or  fuel 
economy  due  to  NOx  control  is  great 
enough  to  aflect  the  engine's  ability  to 
meet  customer  needs  adequately. 
Therefore,  even  though  EPA  is  not 
proposing  HC,  CO,  or  PM  emission 
standards,  the  application  of 
technologies  to  restore  power  and/or 
fuel  economy  will  result  in  no  more 
than  small  increases  in  HC,  CO,  or  PM 
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emissions  due  to  today's  NOx  and 
smoke  proposals."' 

EPA  18  undertaking  a  long-tenn 
research  and  development  initiative  to 
address  and  resolve  issues  with 
achieving  greater  reduction  of  HC,  CX), 
PM.  NOx,  and  smokb.  The  highest 
priority  in  this  initiative  is  to  determine 
the  appropriate  test  cycle  which,  when 
engines  are  designed  to  that  cycle,  will 
predict  in-use  emission  levels.  Once  this 
cycle  is  identified,  appropriate 
evaluation  of  technology  and  reductions 
for  HC,  CO,  and  PM  and  further 
reduction  of  NOx  and  smoke  can  be 
undertaken. 

Some  nonroad  engine  manufacturers 
have  requested  that  EPA  add  to  this 
proposed  rule  emission  standards  for 
HC.  CO,  and  PM  at  the  same  level 
adopted  by  California  for  1996  model 
year  heavy-duty  off-road  engines  at  or 
above  175  hp  (131  kw).«"  They  assert 
that  the  proposed  "NOx  and  smoke 
only"  standards  might  be  appropriate  if 
they  were  adopted  federally  ana 
accepted  by  all  50  states.  However, 
some  manufacturers  feel  that  the 
proposal  must  be  viewed  in  light  of 
existing  California  requirements. 
Concern  exists  that  the  differences 
between  the  proposed  federal  program 
and  the  recently  approved  California 
program  could  be  more  of  a  burden  than 
a  relief  to  manufacturers.  A 
manufacturer  could  be  forosd  to  build 
two  or  more  engine  configurations  or 
engine  families  to  compete  in  the 
diverse  regulated  areas.  This  situation 
could  become  even  more  complex 
should  other  states  decide  to  opt-in  to 
the  California  program.  Manufacturers 
have  indicated  that  uniformity 
throughout  the  United  States  is 
important  to  avoid  substantial  new  cost 
burdens  that  could  be  imposed  by 
market  pressures  to  customize  to 
multiple  regulated  areas.  They  suggest 
that  these  costs  would  far  surpass  any 
additional  cost  incurred  due  to  adding 
standards  for  HC.  CO.  and  PM  to  the 
EPA  proposal. 

Manufacturers  have  not  quantified 
their  projection  of  cost  savings  due  to 
national  standardization.  Generally,  a 
comparison  of  the  cost  estimates  for 
EPA's  proposed  regulations  and 
California's  regulations  indicates  that, 
due  to  the  added  standards  for  HC.  CO. 
and  PM.  the  cost  to  manufacturers  of 
meeting  the  California  regulation  would 
be  higher  than  the  costs  of  meeting 
EPA's  proposal."'  This  reflects  the 


"Chaptar  2.5.1,  dnfl  Ragulatoiy  Support 
Doounant 
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increase  in  variable  hardware  cost  and 
the  increase  in  fuel  consumption  for 
California's  regulations  compared  to  the 
regulations  proposed  today  by  EPA. 
Costs  to  individual  manufacturers  may 
or  may  not  be  lower  as  a  result  of  having 
to  meet  additional  standards.  However, 
at  the  very  least,  as  EPA's  emission 
control  requirements  are  not  stricter 
than  California's,  manufacturers 
apparently  could  avoid  any  additional 
costs  by  selling  nonroad  engines  that 
meet  California's  standards  in  all  50 
states. 

EPA  requests  further  analysis 
demonstrating  how  standardization  to 
the  more  costly  California  program 
would  reduce  the  overall  consumer  cost 
of  this  proposal.  While  EPA  is 
requesting  comment  as  to  whether  it 
should  adopt  1996  model  year 
California  standards  for  HC,  CO.  and  PM 
emissions  in  addition  to  the  proposed 
NOx  and  smoke  standards  in  the  final 
rule,  it  should  be  noted  that  HC,  CO. 
and  PM  standards  would  not  be  adopted 
on  the  basis  of  cost  alone  because,  as 
has  been  discussed  in  this  section.  EPA 
does  not  believe  that  available  test 
procedures  have  been  demonstrated 
capable  of  predicting  emissions  of  these 
pollutants  from  nonroad  engines. 

C.  Standards  for  Engines  with  Gross 
Maximum  Power  Less  Than  100 
Horsepower 

Today's  proposed  NOx  and  smoke 
standards  are  proposed  to  be  applicable 
to  all  engines  covered  by  this  notice. 

All  large  nonroad  Q  engines  could  be 
designed  to  meet  the  proposed 
standards.  However,  manufacturers 
have  expressed  concern  as  to  whether 
some  limited  number  of  nonroad 
engines  covered  by  this  proposal  could 
be  designed  to  meet  this  standard 
without  significant  modification  of 
equipment  that  may  be  infeasible  given 
leadtime."  Specifically,  manufacturers 
are  concerned  that  certain  naturally- 
aspirated  engines  (that  is,  engines 
whose  flow  of  air  into  the  intake  system 
is  caused  by  atmospheric  pressure)  may 
have  to  be  significantly  modified.  Most 
naturally-aspirated  engines  covered  by 
this  notice  are  less  than  100  ho  (74.6 
kw).  ^ 

Manufacturers  have  argued  that,  in 
order  to  maintain  power,  torque,  and 
fuel  economy  while  reducing  NOx 
emissions,  some  small  naturally- 
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aspirated  engines  that  are  currently 
operating  near  their  power  limit  may 
require  the  application  of  turbocharging. 
Since  some  equipment  applications 
using  smaller  engines  have  more  severe 
packaging  constraints  than  larger 
equipment  (for  example,  skid-steer 
loaders),  manufacturers  argue  that  use  of 
turbochargers  in  these  applications 
could  require  some  redesign  of  the 
engine  compartment. 

EPA  has  proposed  two  features  in  this 
notice  to  minimize  the  likelihood  that 
engines  certified  in  the  early  years  of 
this  program  would  require  technology 
that  would  necessitate  substantial 
redesign  of  the  engine  package  of 
affected  equipment  applications.  First, 
the  averaging,  banking,  and  trading 
program  allows  engine  manufacturers  to 
avoid  changing  the  smaller,  harder  to 
control  engines,  by  certifying  larger, 
potentially  easier  to  control  engines  at 
low  enough  emission  levels  to  offset  the 
higher  emission  levels  of  the  small 
uncontrolled  engines.  It  is  EPA's 
opinion  that  this  feature  would  virtually 
eliminate  the  need  to  add  turbochargers 
to  smaller  engines,  as  they  would  be 
capable  of  using  alternative  technologies 
that  do  not  impact  equipment  design. 
Second,  the  staggered  implementation 
dates  proposed  in  this  notice  would 
defer  regulation  of  engines  at  or  under 
100  hp  (74.6  kw)  until  the  1998  model 
year.  Since  minor  equipment  redesign 
cycles  occur  approximately  every  five 
years  and  new  model  introductions 
occur  approximately  every  10  years,  this 
proposal  for  staggered  implementation 
dates  gives  manufacturers  sufficient 
time  to  plan  normal  equipment  redesign 
around  the  changes  required  to  meet  the 
proposed  standards.  Additional 
discussion  of  this  issue  is  in  section 
Vm.B.  "Impact  of  Proposal  on 
Eouipment." 

EPA  evaluated  a  stricter  NOx  standard 
for  this  category  of  engines.  The 
conclusions  were  the  same  as  those 
discussed  in  section  VI.D.4.  "Emission 
Standards:  Oxides  of  Nitrogen  and 
Smoke." 

EPA  will  take  comment  on  whether 
the  proposed  standards  and  other 
features  in  this  notice  provide  sufficient 
flexibility  to  promulgate  the  same 
standards  for  all  engines  covered  by  this 
notice  and  whether  a  stricter  NOx 
standard  is  feasible,  given  leadtime. 
costs,  and  other  relevant  factors. 

D.  Representativeness  of  the  On- 
High  way  Smoke  Procedure 

Several  nonroad  manufacturers  have 
stated  that  revisions  need  to  be  made  to 
the  on-highway  smoke  procedure  when 
applied  to  nonroad  engines  to  make  the 
cycle  more  representative  of  nonroad 
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applications.  They  believe  that  the 
initial  acceleration  portion  of  the  cycle 
may  be  similar  to  nonroad  eauipment 
engines,  but  the  second  acceleration  is 
not  representative  of  the  operating 
modes  of  most  nonroad  equipment 
engines,  especially  those  that  operate  at 
fixed  throttle  settings. 

EPA  requests  comment  on  this  issue 
and  suggestions  of  potential  alternative 
smoke  test  procedures  and  standards 
that  are  believed  to  be  more  appropriate 
for  large  nonroad  Q  engines.  EPA  will 
consider  alternative  smoke  test 
procedures  and  corresponding 
standards  that  manufiscturen  can 
demonstrate  will  correlate  with  or  prove 
more  representative  of  nonroad  smoke 
emission  than  the  procedure  in  40  CFR 
part  86,  subpart  I. 

E.  Nonconformance  Penalties  for 
Nonroad  Engines 

Pursuant  to  section  206(g)(1)  of  the 
CAA,  the  on-higbway  heavy-duty 
engine  emission  compliance  program 
provides  that,  in  certain  cases,  engine 
manufacturers  whose  engines  cannot 
meet  emission  standards  may  continue 


to  receive  a  certificate  of  conformity  and 
continue  to  sell  their  engines  provided 
they  pay  a  nonconformance  penalty 
(NCP).  EPA  believes  that  it  has  the 
authority,  pursuant  to  section  213  of  the 
CAA,  to  permit  such  a  program  for 
nonroad  engines.  However,  EPA 
believes  that  the  use  of  NCPs  is  not 
warranted  given  the  regulations 
proposed  in  today's  action  and  EPA  is 
not  proposing  NCPs  for  the  engines 
included  in  this  proposal.  The  Agency 
believes  the  proposed  averaging, 
banJung,  and  trading  program  should 
provide  manufacturers  sufficient 
flexibility  to  meet  the  proposed  NOx 
and  smoke  standards  and  should 
alleviate  any  concerns  that 
manufacturers  may  have  regarding  their 
inability  to  bring  some  engines  into 
compliance  with  the  proposed 
standards.  Experience  with  the  onr 
highway  program  shows  that 
manuiacturers  prefer  to  use  averaging, 
banking,  and  trading  rather  than  to  pay 
NCPs.  Moreover,  EPA  believes  that  the 
use  of  NCPs  could  lead  to  an 
unwarranted  increase  in  the  level  of 


emissions  firom  the  ncmroad  engines 
regulated  in  this  proposed  rulemaking. 

F.  Feasible  Emission  Standards 

EPA  has  determined  that  the 
proposed  NOx  emission  and  smoke 
standards  are  technologically  feasible 
and  can  be  achieved  through  the 
application  of  technologies  that  will  be 
available  within  the  alotted  leadtime  for 
reasonable  cost  There  are  a  broad  range 
of  technologies  currently  available  for 
on-highway  engine  use  that  are  capable 
of  ensuring  reductions  well  below  the 
proposed  standards  as  demonstrated  by 
the  range  and  average  of  NOx  emission 
and  smoke  levels  for  on-highway  heavy- 
duty  diesel  engine  families  certified  for 
the  1990  model  year  as  shown  in  Table 
3.  EPA  has  determined  that  a  subset  of 
these  technologies  (discussed  below) 
can  be  efflsctively  used  to  meet  the 
requirements  of  this  proposal  and  are 
compatible  with  nonroad  applications. 
EPA  believes  that  these  standards  can  be 
met  without  substantial  engine  redesign, 
and  thus  can  be  implemented  by  the 
proposed  model  years. 


TABLE  3.— Fleet  NOx  Emission  and  Smoke  Statistics  for  1990  Model  Year  On-Hiohway  Heavy-Duty 

Diesel  Engine  Family  Emission  Data  Engines 


NOx(^bhp- 

ACC(pef- 
cent) 

LUG  (per- 
cent) 

Peak  (per- 
cent) 

Average  _ — 

SW.Dev - 

Mn. 

MIn.  __. „ ....- -. 

Standard  „ - 

5.2 
.5 
6 

3.5 
6 

12 
4 

20 
2 

20 

6 

3 
14 

1 
15 

20 

a 

46 

3 

50 

1.  Effect  of  Available  Technologies  on 
Emissions  and  Performance 

Chapter  2.2.1  of  the  draft  Regulatory 
Support  Document  describes  the 
technologies  that  EPA  and  Industry 
have  determined  will  be  used  and  will 
be  capable  of  meeting  the  proposed 
standards.  These  technologies  include 
fuel  injection  bese  timing  chan^pes,  fuel 
injection  pump  improvements  such  as 
variable  injection  timing  and  increased 
injection  pressures,  fuel  injection  nozzle 
modifications,  combustion  chamber 
modifications,  air  to  water  aftercooler 
improvements  and  additions, 
turoocharger  improvements,  and 
increased  application  and  optimization 
of  smoke  limitera.  These  technologies 


vnll  allow  all  engines  covered  by  this 
proposal  to  meet  the  proposed  standards 
while  substantially  maintaining  fuel 
economy  and  power.  Additionally, 
these  technologies  are  not  impeded  by 
certain  constraints  specific  to  nonroad 
engines  that  may  affect  other 
technologies,  as  will  be  discussed  in 
section  VII.G. 

An  EPA  test  program  of  a  nimiber  of 
production  nonroad  engines 
demonstrated  that  the  average  large 
nonroad  Q  engine  can  be  brought  into 
compliance  with  the  proposed  NOx 
emission  standard  by  retarding  injection 
timing  alone.  For  the  NOx  levels 
required  by  this  proposal,  EPA  observed 
that  retarding  injection  timing  causes 


small  increases  in  HC  and  PM  emissions 
and  small  increases  in  brake  specific 
fuel  consumption  (BSFC)  and  losses  in 
brake  horsepower  (BHP).  However,  EPA 
believes  these  impacts  are  manageable 
because  they  can  be  offset  by  use  of 
various  combinations  of  the 
technologies  listed  above.  For  example, 
variable  fuel  injection  timing  and 
increased  fuel  injection  pressxu^ 
improve  atomization  and  timing 
'optimization,  thus  providing  more  fuel 
injectin  base  timing  flexibility  to 
recover  fuel  efficiency  and  power  losses 
without  losing  the  NOx  reduction 
benefit.*"  Data  bom  this  test  program 
are  summarized  in  Table  4. 
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Table  4.— Effects  of  Fuel  Injection  Timing  Retardation  on  Emissions  From  Current  Production 

Large  Nonroao  Ct  Engines 


NOx  at  degrees  retaitf  (^tihp^tf) 

Emission  chenoe  per  degree  retard 
(gA)hp-hr) 

Percent  Change 

Eng.* 

(Tiet 

4T8t. 

7- ret 

9*  ret 

Bste 

N0x8- 
Mde 

HCFtp 

PMFtp 

Bhp 

JD  #1  „ 

11.8 
11.8 
11J 
12.1 
1^1 
9.3 
11.1 

6.3 
6.8 

~7"0 

-1.4 

.1 
0 

-.01 
0 
0 

.4 

07 

.08 
.06 

-.01 
.02 
.03 
.1 

0 

*9 
♦3 
-2 
♦3 
*S 
-1 
♦9 

-5 
♦3 

JD  #2  „ 

J 
0 

D«3          

6.1 

Dl#1  ». 



♦8 

Coin  .._ 

FNH  #1  

5.9 

5.6 

♦1 
♦5 

C 

UM  #1  

Avq.  of  aH  data 

11.4 

5.8 

6.7 

6.0 

-.8 

.05 

.04 

■►3.3 

Avg.  of  >6.0  NOx  engines  . 

42.5 

11.9 

6.7 

6.1 

-.7 

.02 

.04 

f2.5 

♦20 

L 


be  test  program  results  demonstrate 
that  the  amount  of  NOx  emission 
reduction  per  degree  of  fuel  injection 
timing  retard  as  tabulated  in  the  cohimn 
titled  "Emission  Change  per  Degree 
Retard— NOx  8-Mde,"  was  consistent 
for  most  of  the  current  production 
nonroad  engines  tested  in  this  program. 
These  were  engines  with  base  NOx 
emission  levels  aroimd  9  to  12  g/bhp-hr. 
At  least  one  manufacturer  indicated  that 
this  observation  is  consistent  with  its 
observations  as  well.^  NOx  emission  is 
reduced  by  approximately  0.8  g/bhp-hr 
(l.Og/kw-hr)  for  eech  degree  the  fuel 
injecticm  timing  is  retarded. 

Generally,  a  manufacturer  would  be 
capable  of  calibrating  the  fuel  injection 
timing  to  meet  its  NOx  emission  target 
level  while  minimizing  BSFC  increase 
and  BHP  loss.  If  only  those  engines  that 
were  reduced  to  just  above  8.0  g/bhp-hr 
(8.0  g/kw-hr)  NOx  are  considered  as  a 
set  of  data  reasonably  representative  of 
what  can  be  expected  under  this  rule, 
the  average  fuel  consumption  increase 
would  be  approximately  2.5%  and  the 
average  horsepower  change  would  be  an 
increase  of  approximate! v  2%.  This 
does  not  vary  substantially  from  the 
average  of  all  data  collected.  These 
losses  in  efficiency  can  be  substantially 
of£set  using  the  technologies  listed 
previously. 


As  discussed  in  chapter  2.2.1  of  the 
draft  Regulatory  Support  Document, 
EPA  believes  these  technologies  will  be 
adequate  to  offset  any  fuel  consumption 
increases  or  pjower  losses  caused  by  this 
rule.  Design  modifications  to  fuel 
pumps  and  nozzles  to  increase  pressure, 
introduce  variable  timing,  and  affect  ' 
spray  pattern  and  atomization  all  act  to 
not  only  reduce  NOx  emission  at  lower 
levels  of  injection  timing  retard,  but  also 
act  to  encourage  more  complete 
combustion,  thus  Increasing  engine 
efficiency  (i.e..  reducing  fuel 
consumption  and  increasing 
horsepower)  while  also  reducing  HC 
and  PM  emissions.  Modifications  to 
combustion  chamber  design  that 
increase  displacement,  which  allows 
derating,  or  that  diange  the  shape  of  the 
combustion  chamber,  which  impacts 
complete  combustion,  can  also  be 
optimized  to  improve  complete 
combustion  and  increase  engine 
efficiency.  Additional  modifications  are 
also  available  to  those  erigines  that  are 
currently  turbocharged.  Modifications 
that  increase  intake  air  density  such  as 
increased  turbocharger  boost  or  new  or 
more  efficient  air  to  water  aftercooling 
can  increase  effidency. 

Increases  in  HC  and/or  PM  emissions 
are  also  common  as  fuel  injection  timing 
is  retarded  on  any  particular  large 


nonroad  CI  engine.  However,  Table  4 
shows  that  PM  and  HC  emission 
increases  between  4  and  9  degrees  of 
retard  are  still  small  enough  to  be 
restored  using  the  technologies 
described  above.  For  example,  since  the 
fuel  injection  system  modifications 
expected  would  improve  atomization, 
the  time  needed  to  complete 
combustion  would  be  shortened,  thus 
reducing  HC  and  PM  emissions.'*  This 
is  consistent  with  the  technical 
literature  showing  that  NOx  to  HC  and 
NOx  to  PM  emission  trade-off  is 
reasonably  flat  down  to  approximately  a 
6  to  7  g/bhp-hr  (8  to  9.3  g/kw-hr)  NOx 
level  of  control,  below  which  the  trade- 
off emissions  increase  exponentially.'' 

One  manufacturer  provided  EPA  with 
one  early  prototype  engine  and  one 
ciurent  nonroad  production  engine  irom 
each  of  two  engine  models.'^  While 
these  prototypes  were  not  yet 
optimized,  they  do  use  technologies 
from  the  list  of  feasible  approaches 
discussed  above.  For  each  of  the  two 
engine  sets.  Table  5  shows  changes  in 
emissions,  fuel  consumption,  and 
maximum  horsepower  due  to 
modifications  made  to  the  prototype 
engine  compared  to  the  comparable 
production  engine. 


">  Meating  with  Engine  Manufactunr  AaM>ci*UMi 
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Table  5.— Impact  of  Prototype  Modircation  on  HC,  PM,  BSFC  and  BHP 


HP 

Baseline  and 
proto.  NOx 

Prototype  smoke  results 

Percent  increase  (percent) 

Engine  Mts 

ACC  (per- 
cent) 

LUG  (per- 
cent) 

PEAK 
(percent) 

NOx 
a-MD 

HC 
FTP 

PM 
HP 

BSFC 

BASE 

PRO 

BHP 

Mod  set  ±1  

140 
75 

11.8 
7.2 

6.1 
6.1 

-48 

-15 

-15 
■^20 

-17 
-5 

-2 
-.5 

♦13 

Mod  set  ±2 

3 

4 

4 

♦1 

Results  of  Table  5  show  that  the 
proposed  NOx  and  smoke  standards  can 
be  reasonably  achievod  without  causing 
significant  increases  in  other  pollutants 
or  signiticant  losses  in  hiel  efficiency  or 
power.  The  prototypes  met  all  the 
standards  proposed  in  this  notice  while 
showing  improvements  in  HC  and  PM 
emissions,  hiel  consumption,  and 
horsepower.  In  only  one  case  did  HC 
emissions  increase.  Further 
optimization  could  reduce  or  eliminate 
this  HC  emission  trade-off.  These 
prototype  results  show  NOx  levels  of  6.1 
g/bhp-hr  (8.1  g/kw-hr),  well  below  the 
6.9  g/bhp-hr  (9.2  g/kw-hr)  standard,  and 
smoke  levels  of  3%  opacity  during 
acceleration  mode,  4%  during  lug  mode, 
and  4%  during  peaks  in  either  mode,  all 
well  below  the  20%  acceleration,  15% 
lug,  and  50%  peak  mode  standards 
proposed.  This  prototype,  as  well  as  the 
information  in  the  draft  Regulatory 
Support  Document,  demonstrates  that 
the  proposed  standards  can  be  achieved 
with  technologies  that  are  feasible 
within  the  constraints  of  this  rule  and 
without  causing  signi^cayt  negative 
impacts  on  HC,  PM,  BSFC,  or  BHP. 

2.  Leadtime  and  Cost 

The  technologies  that  EPA  expects  to 
be  used  to  meet  the  proposed  standards 
are  available  technologies  that  can  be 
applied  within  the  proposed  timeline 
and  at  low  cost.  Engines  at  or  above  175 
hp  (131  kw)  require  the  shortest 
leadtime.  These  engines  are  comparable 
to  current  on-highway  designs  and  will 
require  the  least  additional  redesign 
work.  Further,  manufacturers  have 
already  started  developing  these  larger 
engine  designs  to  meet  standards 
proposed  in  California  for  the  1996 
model  year.  EPA's  proposed 
implementation  date  of  the  1996  model 
year  is  thus  reasonable  and  feasible  for 
the  engine  at  or  above  175  hp  (131  kw). 
As  discussed  below.  Table  5 
demonstrates  that  the  same  range  of 
technologies  that  allow  engines  with 
horsepower  at  or  above  175  (131  kw)  to 
meet  the  proposed  NOx  standard  will 
also  allow  smaller  engines  to  meet  that 
standard.  Therefore,  in  order  to  ensure 
that  smaller  engines  meet  the  proposed 
NOx  standard,  manufacturers  must 
apply  the  available  technologies  to 


specific  engine  families  with 
horsepower  less  than  175  (131  kw).  EPA 
believes  that  additional  leadtime  of  one 
year  (implementation  in  the  1997  model 
year)  for  engines  with  horsepower  from 
100  to  175  (74.3  to  131  kw),  and 
additional  leadtime  of  two  years 
(implementation  in  the  1998  model 
year)  for  engines  less  than  100  hp  (74.3 
kw)  is  appropriate  in  order  for 
manufacturers  to  make  design  changes 
to  these  smaller  engines  to  incorporate 
the  necessary  technology. 

3.  Effect  on  Engines  Below  175 
Horsepower 

Manufacturers  have  expressed 
concern  that  engines  covered  by  this 
proposal  that  are  less  than  175  hp  (131 
kw)  would  not  be  capable  of  meeting  the 
proposed  standards.  Manufacturers  have 
not  presented  data  to  support  this 
concern  because  their  research 
resources  are  focused  on  175  hp  (131 
kw)  and  above  engines  to  meet 
requirements  of  the  California 
regulations  for  off-road  farm  and 
construction  engines  greater  than  or 
equal  to  175  hp  (131  kw)  that  go  into 
effect  in  the  1996  model  year.  As 
expressed  earlier,  EPA  is  proposing  to 
allow  additional  leadtime  to  engines 
covered  by  this  proposal  that  are  less 
than  175  hp  (131  kw).  This  additional 
leadtime  should  provide  time  to 
develop  these  smaller  engines  to  meet 
the  same  standards  the  industry  is 
prepared  to  meet  with  larger  engines. 

EPA  studies  indicate  that  the  NOx 
emission  and  smoke  levels  of  current 
production  nonroad  engines  less  than 
175  hp  (131  kw)  are  comparable  to  those 
for  the  engines  at  or  above  175  hp  (131 
kw).'«  The  same  level  of  fuel  injection 
timing  retard  will  generally  bring  these 
smaller  engines  into  compliance.  The 
same  technologies  used  for  the  larger 
engines  can  be  used  on  these  smaller 
engines  to  effectively  restore  efficiency 
loss.  This  was  demonstrated  by  the 
results  presented  in  Table  5  that  show 
engines  less  than  175  hp  (131  kw)  are 
capable  of  meeting  the  proposed 
standards  using  the  technologies  listed 
in  this  discussion.  The  prototype 
engines  listed  in  Table  5  are  both  less 


than  175  hp  (131  kw).  The  technologies 
used  on  these  engines  are  within  those 
feasible  technologies  listed  earlier  in 
this  discussion.  While  some  increase  in 
HC  occurred  in  one  of  the  not  yet 
optimized  prototype  engines,  HC  and 
PM  emissions  were  reduced  and  fuel 
consumption  and  horsepower  remained 
relatively  unaffected.  Further 
optimization  of  the  one  engine  would 
likely  minimize  the  trade-off  seen  to  HC 
emission  as  well. 

Based  on  the  information  discussed 
above,  and  elsewhere  in  this  docket, 
EPA  finds  that  the  proposed  standards 
are  feasible  for  the  affected  engines, 
considering  the  cost  of  implementing 
the  necessary  technology  within  the 
available  leadtime. 

As  discussed  at  length  in  Section  IX 
"Cost  Analysis,"  and  Section  XI  "Cost- 
Effectiveness,"  the  technologies 
determined  by  EPA  to  be  feasible  to 
meet  the  proposed  standards  will  be 
available  for  reasonably  low  cost,  at 
approximately  $110  per  engine,  and  will 
have  high  costeffectiveness,  at 
approximately  $86  per  ton  of  NOx 
reduction. 

G.  Lowest  Feasible  Emission  Standard 

In  setting  emission  standards  for  large 
nonroad  CI  engines,  EPA's  goal  is  to 
realize  the  greatest  degree  of  emission 
reduction  achievable  through  the 
application  of  technologies  which  will 
be  available  to  these  engines 
considering  the  cost  of  such 
technologies  within  the  period  of  time 
available  as  well  as  noise,  energy  and 
safety  factors.''  Consideration  of  these 
criteria  has  resulted  in  EPA's  decision  to 
propose  a  NOx  emission  standard  at  6.9 
g/bhp-hr  (9.2  g/kw-hr),  smoke  standards 
at  the  current  on-highway  certification 
level,  and  no  standards  at  this  time  for 
HC,  CO  and  PM  emissions.  EPA's 
proposal  to  set  standards  at  these  levels 
was  affected  in  particular  by  the 
following  goals:  (1)  EPA's  intent  to 
implement  emission  standards  that 
could  feasibly  be  met  at  the  earliest 
practicable  date,  given  leadtime 
constraints;  and  (2)  EPA's  concern  that 
its  methods  of  testing  emissions 


'* Chapter  2.S.,  draft  Regulatory  Support 
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accurately  represent  in-uae  emissions 
from  Donroad  engines. 

It  is  EPA's  assessment  that  the 
significant  test  procedure  and  timeline 
constraints  that  must  be  overcome  to 
meet  emission  reductions  greater  than 
those  proposed  are  not  achievable  given 
the  timeline  constraints  required  for 
implementation. 

1.  Lowest  Feasible  NOx  Emission 
SUndard 

Under  Section  213(a)(3).  the  emission 
standards  proposed  in  this  rulemaking 
shall  achieve  the  greatest  emission 
reduction  available,  given  the 
constraints  mentioned  above.  Moreover, 
in  determining  what  degree  of  reduction 
is  available.  EPA  shall  first  consider 
standards  equivalent  in  stringency  to 
standards  for  comparable  motor 
vehicles;  taking  into  account 
technological  feasibility,  costs,  safety, 
noise  and  energy  factors. 

It  will  not  be  feasible  in  the  near 
future  for  nonroad  engines  to  attain  as 
low  a  NOx  emission  standard  as  is 
currently  required  for  on-highway 
engines.  This  is  because  nonroad 
engines  operate  in  a  vmy  difierent 
environment  than  on-highway  engines. 
These  differences  in  operation  and 
function  create  unique  constraints  that  a 
nonroad  engine  manufacturer  must 
consider  even  when  designing  engines 
that  are  very  similar  to  on-hi^way 
engines. 

This  proi>osed  rule  represents  EPA's 
first  regulation  of  nonroad  sources. 
There  has  previously  been  no  incentive 
for  nonroad  engine  manufacturers  to  use 
emission  performance  as  a  design 
constraint.  Thus,  the  engines  currently 
produced  for  the  nonroad  market  do  not 
incorporate  the  range  of  emission 
control  technologies  typically  used  in 
c\uTent  on-highway  engines. 

Nonroad  operational  characteristics 
are  substantially  different  from  on- 
highway  characteristics.  Thus,  the 
process  of  setting  standards  for  engines 
installed  in  nonroad  equipment  is 
influenced  by  some  unique  constraints 
that  EPA  has  not  faced  when  regulating 


on-highway  engines.  For  example,  while 
on-highway  trucks  generally  haul 
merchandise  as  their  only  function, 
nonroad  equipment  perform  a  large 
number  of  functions,  among  them 
hauling,  digging  and  loading.  These 
functional  differences  limit  the  ability  of 
existing  test  procedures  to  adeouately 
represent  nonroad  emission  reauctions 
for  all  pollutants,  and  limit  the 
flexibility  of  nonroad  equipment  to 
easily  accommodate  on-highway 
emission  control  systems  that  cause 
physical  changes  in  engine  performance 
and  packaging. 

EPA  has  determined  that  6.9  g/bhp-hr 
(9.2  g/kw-hr)  represents  the  lowest 
feasible  NOx  standard  achievable  in  the 
near  future.  This  determination  was 
made  based  on  the  analysis  discussed  in 
the  following  sections,  which  include: 

•  An  assessment  of  the  range  of 
technology  that  EPA  expects  will  be 
available  to  meet  a  lower  NOx  standard 
than  proposed, 

•  An  assessment  of  the  ability  of 
nonroad  engine  and  equipment 
manufactiu-ers  to  meet  a  NOx  st!>ndard 
lower  than  that  proposed  given  the 
timeline  constraints,  and 

•  An  assessment  qf  the  abihty  of 
existing  test  procedures  to  characterize 
NOx  emissions  at  levels  lower  than  the 
proposed  standard. 

a^  Technology  Required  for  Lower 
than  Proposed  NOx  Standard.  EPA  has 
determined  that  a  6.9  gA)hp-hr  (9.2  g/ 
kw-hr)  NOx  standard  represents  the 
limit  for  most  engine  families  of  what 
can  be  achieved  with  fuel  injection 
system  and  combustion  chamber  design 
changes  without  causing  significant  and 
irretrievable  losses  in  performance  (e.g., 
fuel  economy,  power).'"  The  next  step 
in  emission  reduction  would  require  the 
application  of  more  sophisticated 
technologies  that  can  achieve  even 
lower  NOx  emission  levels  without 
significantly  sacrificing  performance. 
EPA  analyzed  the  technologies  that 
would  have  to  be  used  to  maintain 
engine  performance  while  meeting  a 
NOx  standard  lower  than  proposed. 
Turbochargers,  air  to  air  aftercoolers. 


and/or  electronic  fuel  injection  systems 
were  commonly  used  in  on-highway 
engines  in  the  1990  model  year  to  meet 
a  6.0  g/bhp-hr  (8.0  g/kw-hr)  NOx 
standard.  EPA  believes  that  nonroad 
engine  manufecturera  would  generally 
be  capable  of  meeting  a  6.0  g/hhp-hr  (8.0 
g/kw-hr)  standard  if  each  of  these  three 
technologies  were  readily  applicable  to 
nonroad  engines.  This  makes  6.0  g/bhp- 
hr  (8.0  g/kw-hr)  the  next  logical  tighter 
NOx  emission  standard  should  a 
standard  below  6.9  g/bhp-hr  (9.2  g/kw- 
hr)  be  considered. 

EPA  tabulated  in  Table  6  the  range  of 
emission  control  technology  required  to 
achieve  the  proposed  NOx  standard  of 
6.9  g/bhp-hr  (9.2  g/kw-hr)  based  on  data 
collected  on  engines  tested  by  EPA  and 
industry,  and  the  range  required  to 
achieve  the  next  logi^  lower  NOx 
standard  of  6.0  g/bhp-hr  (8.0  g/kw-hr) 
based  on  EPA's  1990  model  year 
certification  on-highway  heavy-duty 
engine  database.  Using  these  data  EPA 
estimated  the  change  in  technology  mix 
that  would  occur  should  EPA  require  a 
tighter  NOx  standard  than  that 
proposed. 

Table  6  shows  a  shift  from  the  more 
conventional  technologies  projected  to 
be  needed  to  meet  the  6.9  g/bhp-hr  (9.2 
g/kw-hr)  NOx  standard  to  the  more 
sophisticated  systems  to  meet  the  next 
logically  lower  (i.e..  6.0  g/bhp-hr ^8.0  g/ 
kw-hr))  NOx  standard.  The  most 
significant  shifts  to  meet  a  standard 
below  that  proposed  involve  a 
substantial  increase  in  engine  families 
using  turbochargers.  air  to  air 
aftercoolers,  and  electronic  fuel 
injection  systems.  Table  6  shows  an 
increase  in  turbocharged  engine  families 
of  23  percentage  points.  This  represents 
those  engines  that  would  be  converted 
from  naturally-aspirated  engines  to 
turbocharged  engines.  Table  6  also 
shows  an  increase  of  51  percentage 
points  in  families  using  air  to  air 
aftercooler  technology,  and  an  increase 
of  13  percentage  points  in  families  using 
electronic  fuel  control  technology. 


^  S«e  duptar  2.4  of  the  draft  Ragulatory  Support 
DocomenL  Eteyood  a  reasonable  level,  reduction  of 
fuel  ecoDomy  and  power  are  particular  problemi  for 
noaioad  engjnet  because  a  peicanta^  of  equipment 
maBufactuiett  could  have  to  redeaign  fuel  tank 


sizes  to  meet  customer  daotaads  for  full  day 
operatioo  between  refuelings  and/or  redeaign  of 
powertrain  componaol  as  necessary  lo  minunize  the 
impact  of  eoguoe  power  and  torque  changes  oo 
equipment. 
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Table  6.— Estimated  Technology  Change  Due  to  Tighter  NOx  Standard 
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^  This  represents  the  current  market  share.  We  expect  no  increase  due  to  the  proposed  ntle. 
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For  a  number  of  reasons  discussed  in 
the  following  sections,  increased  use  of 
these  three  technologies  would  not  be 
feasible  for  nonroad  use  within  the 
proposed  timeline. 

b.  Timeline  Constraints  of  a  Lower 
NOx  Standard.  A  NOx  standard  lower 
than  proposed  would  require  increased 
leadtime  to  allow  engine  manufacturers 
to  make  engine  design  changes  needed 
to  incorporate  more  advanced  emission 
control  systems,  and  to  allow  equipment 
manufacturers  to  make  equipment 
design  changes  necessary  to 
accommodate  turbochargers  and  air  to 
air  aftercoolers.  EPA  believes  that  the 
setting  of  a  lower  NOx  standard  would 
thus  delay  the  implementation  of 
standards  by  at  least  four  years.  Such  a 
delay  is  not  justified  given  the 
significant  benefits  available  from 
implementing  a  6.9  g/bhp-hr  (9.2  g/kw- 
hr)  NOx  standard. 

i.  Time  for  Engine  and  Equipment 
Redesign.  EPA  has  determined  that  the 
proposed  NOx  emission  standard  can  be 
met  with  a  range  of  engine  emission 
control  technologies  that  will  have 
minimal  impact  on  engine  and 
equipment  design  ''  and  thus  can  be 
reasonably  developed  on  the  current 
proposed  timeline.  However,  EPA  has 
also  determined  that  a  more  stringent 
NOx  standard  would  directly  impact  a 
large  percentage  of  engine  and 
equipment  manufacturers  that  would 
have  to  design  engines  and  equipment 
to  accommodate  turbocharger  systems, 
or  air  to  air  aftercooler  systems. 

EPA  believes  that  such  a  large  design 
effort  to  accommodate  more  advanced 
technologies  would  require  additional 
leadtime.  First,  engine  manufacturers 
would  need  more  leadtime  to 
implement  more  stringent  standards 
because  the  aggressive  timelines 
proposed  in  this  notice  are  based  on  the 
timetable  used  in  California's  nonroad 
regulations,  which  mandate  a  NOx 
emission  standard  of  6.9  g^hp-hr  (9.2  g/ 


kw-hr)  for  similar  engines.  Under  EPA's 
ourent  proposal,  manufacturers  would 
be  able  to  use  the  same  engine  designs 
to  meet  both  California  and  EPA 
standards.  Manufacturers  began 
developing  systems  to  meet  California 
requirements  two  years  ago.  To  begin 
now  to  develop  more  advanced  systems 
for  EPA  would  require  more  leadtime 
and  a  later  implementation  date.  EPA 
estimates  that  lower  standards  than 
proposed  in  this  notice  would  require  a 
delay  of  two  to  four  years  for 
implementation  because  manufacturers 
would  lose  the  two  year  headstart  they 
currently  have  developed  for  designs  to 
meet  a  6.9  gA)hp-hr  (9.2  g/kw-hr)  NOx 
standard,  and  manufacturers  would 
require  an  additional  two  years  to 
design  the  more  advanced  technologies 
required  to  meet  a  lower  standard  than 
6.9  (9.2). 

Moreover,  to  meet  lower  standards 
than  those  proposed,  significant  design 
changes  would  be  required  for  the 
nonroad  equipment  which  such  engines 
would  operate.  Turbochargers  would 
have  to  be  used  on  a  percentage  of  low 
horsepower  engines  (i.e.,  less  than  100 
hp  (74.3  kw))  that  were  previously 
naturally  aspirated  designs.  These  are 
engines  that  are  more  likely  to  be  used 
in  equipment  applications  with  the 
tightest  powertrain  and  packaging 
design  constraints.'^  Thus,  there  is 
increased  risk  that  a  percentage  of 
equipment  appUcations  that  would  need 
to  convert  from  naturally  aspirated  to 
turbocharged  engines  could  require 
substantial  redesign  to  accommodate  the 
resulting  packaging  and  performance 
changes. 

Air  to  air  aftercoolers  would  have  to 
be  used  on  higher  horsepower  engine 
designs  (i.e..  greater  than  100  hp  (74,3 
kw))  that  are  currently  at  the  efficiency 


"  Sw  Chapter  2.3.2  of  the  draft  Regulatory 
Support  Document. 


"To  accommodate  turbocharged  engioes,  tome 
equipment  designs  might  have  to  design  changes 
that  could  cause  clearance  problem  with  the 
working  Implements  such  as  hydraulic  shovels, 
drills,  backhoes,  etc.  In  addition,  changes  to  hood 
configurations  could  cause  visibility  concerns  for 
the  operator. 


limit  of  the  engine  designs'  aspiration 
systems.  Use  of  air  to  air  aftercoolers 
would  require  substantial  space  for  the 
large  heater  core  assemblies  required  to 
make  these  nonroad  systems  efficient  on 
any  appUcation,  Moreover,  there  are 
technical  limitations  that  cause  air-to-air 
aftercoolers  to  perform  less  effectively 
on  nonroad  applications  than  on- 
highway  applications,  Nonroad  engine 
applications  generally  operate  at  lower 
speeds  and  in  dirtier  environments  than 
on-highway  applications.  As  a  result, 
additional  hardware,  such  as  high 
volume  fans  and  dust  scrapers  would  be 
necessary  to  maintain  the  high  air  flow 
around  the  aftercooler  core  that  is 
needed  for  effective  use  of  air-to-air 
aftercooling.  Even  large  equipment 
cannot  accommodate  this  level  of 
packaging  alteration  without  substantial 
redesign.  Therefore,  equipment  impacts 
are  highly  likely  when  either  of  these 
technologies  is  employed. 

Coping  with  such  substantial 
equipment  impacts  within  the  proposed 
regulatory  implementation  schedule 
would  be  extremely  difficult.  An 
equipment  manufacturer's  assessment  of 
the  impact  cannot  begin  until  the  engine 
manufacturer  has  determined  which 
control  strategy  it  will  employ  and 
shares  that  decision  with  its  customers. 
It  is  estimated  that  making  the  necessary 
design  changes  to  the  equipment 
powertrain  or  packaging  would  require 
an  effort  of  similar  magnitude  to  that 
required  to  design  the  engine  changes, 
EPA  estimates  that  two  to  four  years  of 
additional  leadtime  over  the  time 
needed  by  engine  manufacturers  would 
be  required  by  equipment 
manufacturers  to  redesign  their 
products  to  meet  a  lower  NOx  emission 
standard. 

Therefore,  EPA  concludes  that  a  lower 
NOx  emission  standard  would  require  a 
delay  of  the  initial  implementation  of 
standards  by  at  least  fouryears, 

c.  Ability  of  Proposed  Test  Procedures 
to  Measure  Emissions  From  Nonroad 
Engines  Built  to  Meet  a  Lower  NOx 
Standard.  When  setting  a  standard,  EPA 
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must  consider  not  only  the  ability  of 
manufacturers  to  meet  that  standard  in 
the  available  leadtime,  but  must  also 
consider  its  ability  to  test  compliance 
with  that  standard.  As  discussed  below, 
EPA  believes  that  the  test  procedures 
currently  available  have  only  been 
adequately  shown  to  measure  NOx 
emission  and  smoke  from  nonroad 
engines  at  the  proposed  levels.  EPA  is 
working  on  an  aggressive  schedule  to 
develop  test  procedures  that  adequately 
characterize  the  in-use  emission 
performance  of  the  range  of  technologies 
that  could  be  used  to  reduce  nonroad 
engine  emissions  beyond  the  proposed 
6.9  g/bhp-hr  (9.2  g/kw-hr)  standard. 

Current  data  and  research  indicate  the 
proposed  8-mode  steady  state  test 
procedure  is  capable  of  measuring  NOx 
reductions  when  the  standard  is  set  at 
6.9  g/bhp-hr  (9.2  g/kw-hr)  or  above.'" 
However,  information  is  not  available  to 
support  the  suitability  of  these  test 
procedures  for  more  stringent  NOx 
standards.  The  proposed  test  procedure 
may  not  be  capable  of  measuring  NOx 
emission  from  the  most  advanced 
electronic  fuel  injection  technology 
which  some  manufacturers  could  be 
forced  to  use  should  the  NOx  standard 
be  lower  than  proposed.  Moreover,  a 
lower  NOx  emission  standard  could 
significantly  increase  HC  and  PM 
emissions,  but  the  proposed  8-mode  test 

Srocedures  have  not  yet  been 
emonstrated  to  accurately  measure 
these  emittants. 

i.  The  Proposed  Test  Procedures  Lack 
of  Demonstrated  Ability  to  Properly 
iCharacterize  NOx  Emissions  firom 
Electronic  Fuel  Injected  Engines.  EPA 
has  determined  that  it  is  feasible  for  the 
proposed  8-mode  steady-state  test 
{procedure  to  accurately  measure  NOx 
emission  reductions  on  engines  using 
conventional  analog  (mechanical)  fuel 
control  systems.  These  systems  have 
been  shown  through  data  collected  by 
industry  and  EPA  "°  to  generate 
comparable  NOx  emission  levels  on 
both  the  more  transient  on-highway  FTP 
and  the  steady-state  8-mode  test 

!>rocedure.  These  data  suggest  that  a 
ower  percentage  of  the  composite  NOx 
emission  was  generated  during  transient 
portions  of  the  test  cycle  as  compared  to 
steady-state  portions,  and  therefore  NOx 
emission  generated  by  engines  using 


'*  See  Chapter  2.1.1  of  the  draft  Regulator)- 
Support  Docuoient. 

■oSee  Chapter  2.1.1  of  the  draft  Regulatory 
Support  Document 


analog  fuel  system  designs  is  less 
sensitive  to  test  procedure  variances 
that  involve  transient  operation.  Since 
engines  using  analog  fuel  system 
designs  are  insensitive  to  transient 
operation  with  respect  to  NOx  emission, 
EPA  can  propose  use  of  the  8-mode 
steady-state  test  without  concern.  This 
is  consistent  with  the  science  of  NOx 
control  since  analog  systems  have  no 
ability  to  make  instantaneous  step 
changes  in  critical  operating  parameters 
such  as  fuel  delivery  and  timing. 

On  the  other  hand,  the  more 
sophisticated  electronic  fuel  control 
systems  are  digital  in  nature.  Such 
systems  can  be  customized  to  actually 
generate  higher  levels  of  NOx  during 
transient  operation,  thus  compromising 
EPA's  ability  to  predict  that  emission 
test  results  generated  on  the  8-mode 
steady  state  test  procedure  are 
representative  of  any  possible  in-use 
operation.  For  example,  should  a 
manufacturer  decide  to  use  its 
electronic  control  system  to  reduce 
engine  smoke  by  advancing  fuel 
injection  timing  during  heavy 
accelerations,  smoke  would  decrease, 
but  NOx  emission  would  increase.  Such 
a  strategy  would  increase  NOx  in-use  in 
a  manner  that  could  not  be  accounted 
for  in  an  8-mode  steady  state  emission 
test. 

Electronic  fuel  control  systems  would 
not  be  necessary  to  meet  the  proposed 
NOx  emission  standard.  In  addition, 
engine  manufacturers  have  indicated 
they  would  not  use  electronic  fuel 
control  to  meet  the  proposed  standards, 
due  to  development  timelines  and 
significantly  higher  cost.  As  shown  in 
Table  1,  should  EPA  require  the  next 
lower  feasible  NOx  standard  of  6.0  g/ 
bhp  -  hr  (8.0  g/kw  -  hr),  engines  with 
electronically  controlled  fuel  control 
systems  would  be  needed  on  13%  of 
certified  engine  families.  EPA  could  not 
be  sure  that  the  in-use  performance  of 
these  engines  would  be  properly 
characterized  by  the  proposed  steady- 
state  test  procedures.  By  proposing  a  6.9 
g/bhp-hr  (9.2  g/kw-hr)  NOx  standard 
today,  EPA  is  forcing  only  those 
technologies  the  emission  effects  of 
which  are  within  the  range  that  the 
proposed  test  procedure  is  able  to 
measure.  As  discussed  in  the  next 
section,  EPA  is  aggressively  working 
with  industry  to  determine  appropriate 
test  procedures  to  ensure  that  the 
emissions  impact  of  all  technologies 
that  become  available  in  the  future. 


including  electronic  fuel  control 
systems,  will  be  properly  characterized. 

ii.  The  Proposed  Test  Procedures  Lack 
of  Demonstrated  Ability  to  Measyre  HC 
and  PM  Emissions.  Some  technologies 
that  reduce  NOx  emissions  also  have  a 
tendency  to  increase  HC  and  PM 
emissions.  This  phenomenon  is  known 
as  "emission  tradeoff  and  is  based  on 
the  (diemistry  by  which  these  pollutants 
are  formed.^*  Technical  literature 
published  by  EPA  and  industry  •* 
demonstrate  that  the  rate  of  HC  and  PM 
emissions  trade-off  tends  to  increase 
exponentially  as  the  NOx  emission 
standard  gets  lower.  For  example, 
Figure  1,  taken  from  one  of  these 
publications,  shows  the  NOx  and  PM 
emission  relationship.  The  "current 
technology  average"  line  represents  on- 
highway  heavy-duty  engines  produced 
between  the  1988  and  1990  model  years. 
Observing  this  line,  as  a  manufacturer 
reduces  NOx  emission  levels  from 
current  nonroad  baseline  levels  (11  g/ 
bhp-hr  (14.7  g/kw-hr))  down  to  levels 
necessary  to  comply  wilh  the  proposed 
NOx  emission  standard,  or  a  reduction 
of  about  5  g/bhp  -  hr,  the  amount  of  PM 
emission  tradeoff  is  small.  To  reduce 
NOx  emission  levels  even  further  below 
the  6.9  g/bhp-hr  (9.2  g/kw-hr) 
proposed  standard,  thfe  rate  of  PM 
tradeoff  begins  to  increase  rapidly  as 
characterized  by  the  increasing  slope  of 
the  NOx  versus  PM  curve. 

BtLUNG  COOe  •S60-60-^ 


*'  Appendix  B  of  the  draft  Rngulalory  Support 
Document 

"  "Development  of  Detroit  Diesel  Allison  6V- 
92TA  Methanol  Fueled  Coach  Engine." 
SA£»831744.  R.  Toepel.  et  al .  October.  1983. 
International  Fuel  and  Lubricants  Meeting  and 
Exposition.  San  Francisco,  CA. 

"Fuel  Injuection  Equipment  for  Heavy-Duty 
Diesel  Engines  for  U.S.  1991/1994  Emission 
Limits."  SEA4690«S1.  G.  Stumpp.  et  al..  March, 
1C89.  International  Congress  and  Exposition, 
Detroit,  ML 

"Design  Choices  for  1990's  Low  Emission  Diesel 
Engines,"  SAE<3B03S0,  A.  Gill,  February,  1988, 
Intomatiooal  Congress  and  Exposition.  Detroit,  Ml. 

Regulatory  Impact  Analysis.  Oxides  of  Nitrogen 
Pollutant  SpociHc  Study  and  Summary  and 
Analysis  of  Comments:  Control  of  Air  Pollution 
from  New  Motor  Vehicles  Eng:neu:  Caseous 
Emission  Regulations  for  1967  and  Later  Model 
Year  Light-Duty  Vehicles,  and  for  1988  and  Later 
Model  Year  Light-Duty  Trucks  and  HeavyDuty 
Engines;  Particulate  Emission  Regulations  for  1988 
and  Later  Model  Year  Heavy-Duty  Diesel  Engines. 
March  1985,  Environmental  Protection  Age.-'-  y 
Office  of  Air  and  Radiation,  OfTice  of  Mobile 
Sources. 
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Figure  1:   Particulate  -  NOx  Trade-Off 
Transient  Emission  Data 
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Figure  1  suggests  that,  should  EPA 
propose  a  NOx  standard  lower  than 
proposed,  it  would  also  be  necessary  to, 
at  the  very  least,  set  upper  emission 
I  limits  for  HC  and  PM  emissions  to 
preclude  signiRcant  increases  in  these 
emittants.  However,  since  data  collected 
using  the  proposed  8-mode  steady-state 
test  procedure  are  inconclusive  as  to 
whether  increases  to  HC  and  PM 
emissions  can  be  accurately  measured," 
EPA  cuurrently  would  have  no  way  to 
enforce  HC  and  PM  emission  limits.  It 
would  be  inappropriate  to  promulgate  a 
lower  NOx  standard  when  no  means  are 
currently  available  to  measure 
accurately  and  verify  that  no  significant 
I  increases  in  HC  and  PM  emissions 
result  from  a  lower  NOx  standard.  EPA 
is  proposing  the  NOx  standard  at  6.9  g/ 
bhp-hr  (9.2  g/kw-hr)  because  it  not  only 
provides  a  substantial  NOx  emission 
j  reduction,  but  also  minimizes  the  risk  of 
causing  a  large  HC  and  PM  emission 
tradeoff. 

iii.  Time  for  Test  Procedure 
Evaluation  and  Validation.  EPA  is 
currently  involved  in  an  aggressive 
'program,  in  partnership  with  the  Engine 
Manufacturers  Association  (EMA),  to 
determine  what  a  realistic  test 
procedure  should  be  in  order  to  predict 
even  greater  emission  reductions  than 
those  proposed  in  this  rule.  This  test 
I  procedure  would  be  capable  of 
predicting  emissions  of  NOx  from  the 
full  range  of  advanced  technologies, 
I  such  as  electronic  fuel  control,  that  are 
lexpected  to  result  should  tighter 
standards  be  promulgated  at  a  later  date. 
This  test  procedure  would  also  be 
capable  of  predicting  HC.  CO  and  PM 
lemissions.  It  will  take  at  least  two  to 
three  years  to  develop  such  a  procedure 
for  reasons  explained  as  follows.  The 
loperating  characteristics  of  a 
irepresentative  range  of  equipment  must 
Ifirst  be  evaluated.  Evaluation  of  existing 
emission  test  procedure  options  must 
then  be  evaluated  against  prototype  test 
procedures  based  on  real  in-use 
;operation  data.  Should  it  be  determined 
that  new  test  procedures  must  be 
developed,  additional  time  would  be 
required  to  develop  the  new  test 
procedures,  and  to  collect  sufficient 
data  with  the  new  test  procedures  to 
determine  effective  emission  standards. 

Given  the  aggressive  timeline  for 
implementation  of  NOx  standards,  EPA 
does  not  believe  that  it  can  complete  its 
development  of  new  test  procedures  and 
propose'and  finalize  such  procedures  in 
time  to  implement  these  procedures  in 
testing  the  engines  subject  to  these 
iregulations.  Moreover,  manufacturers 


"Qiapter  2.1.1  of  the  draft  Regulatory  Support 
Document 


will  not  be  able  to  design  their  engines 
to  comply  with  new  test  pnscedures 
until  those  procedures  are  promulgated. 

d.  Conclusion.  EPA  estimates  that 
proposing  a  lower  NOx  emission 
standard  would  delay  implementation 
of  nonroad  standards  by  at  least  four 
years.  Furthermore,  EPA  has  determined 
that  delaying  the  implementation  of  any 
NOx  standard  would  unnecessarily 
delay  significant  pollution  reductions 
by  several  years.  It  would  be 
inappropriate  for  EPA  to  forego  the 
benefit  of  a  37%  reduction  in  NOx 
emission  afforded  by  the  proposed  6.9 
g/bhp-hr  (9.2  g/kw-hr)  standard  for 
several  years  while  exploring  the  ability 
of  existing  and  new  test  procedures  to 
measure  even  greater  reductions  in 
emissions.  The  proposed  rule  would 
realize  substantial  NOx  emission 
reduction  in  the  near  future  because  the 
proposed  NOx  standard  is  within  the 
measurement  capability  of  the  proposed 
test  procedures.  The  proposal  thus 
results  in  significant  NOx  emission 
reductions  in  the  near  term  while  work 
is  going  on  to  develop  test  procedures 
for  more  stringent  standards  and  while 
manufacturers  work  to  design  engines 
and  equipment  capable  of  meeting  a 
lower  standard  at  a  later  date. 

H.  Availability  of  Windfall  Credits 
Under  Proposed  Averaging,  Banking 
and  Trading  Program 

1.  Benefits  of  an  Averaging,  Banking  and 
Trading  Program 

EPA  is  proposing  an  averaging, 
banking,  and  trading  program  to  provide 
the  flexibility  required  to  accommodate 
a  number  of  small  engine  applications 
that  could  be  excluded  from  the  market 
by  the  proposed  6.9  g/bhp-hr  (9.2  g/kw- 
hr)  NOx  emission  standard.  EPA  expects 
that  perhaps  5%  of  engine  families  may 
need  turbochargers  to  meet  the 
proposed  standard  if  averaging,  banking 
and  trading  is  not  available.  These  are 
currently  naturally-aspirated  engines  of 
less  than  100  hp  (74.3  kw)  that  are  used 
in  small  equipment  applications  (e.g., 
small  loaders  and  backJioes).  These 
small  equipment  applications  are  less 
able  to  accommodate  the  engine  package 
dimension  changes  caused  by  a 
turbocharger  without  customized  engine 
design  work  or  equipment  redesign. 
Engine  manufacturers  are  less  likely  to 
make  the  necessary  modifications  to 
meet  the  packaging  needs  for  these 
small  equipment  applications  because 
they  represent  such  a  small  segment  of 
the  nonroad  market.  Therefore,  it  is 
possible  that  manufacturers  would  have 
to  discontinue  or  delay  sales  on  a 
number  of  these  small  equipment 
applications. 


The  proposed  averaging,  banking,  and 
trading  program  provides  a  convenient 
means  to  accommodate  this  small 
segment  of  the  market  without 
compromising  air  quality.  Engine 
manufacturers  have  indicated  they 
would  use  averaging,  banking,  and 
trading  to  help  their  customers  avoid 
equipment  redesign.  This  program 
provides  the  flexibility  to  accommodate 
this  small  segment  of  the  market,  thus 
avoiding  disruptions  to  small 
equipment  customers. 

2.  Use  of  Emission  Safety  Margins  to 
Ensure  Emission  Compliance 

Typically,  manufacturers  design 
prototype  engines  to  perform  at  an 
emission  level  below  the  emission 
standard  to  help  ensure  that  the  engines 
remain  in  compliance  with  the  standard 
for  their  entire  useful  life.  A 
manufacturer's  "emission  safety 
margin"  is  the  percent  that  the  emission 
target  for  an  engine  family  is  below  the 
actual  emission  standard.  Manufacturers 
have  generally  indicated  a  desire  to 
design  engines  with  a  safety  margin  of 
approximately  20%  for  NOix. 

EPA  does  not  believe  that 
manufacturers  would  use  the  emission 
safety  margin  to  generate  credits.  To 
obtain  credits  for  a  particular  engine 
family,  the  manufacturer  must  set  a 
family  emission  limit  that  it  is  liable  for 
its  engines  meeting  in-use.  Credits 
would  be  calculated  using  the  difference 
between  the  emission  standard  and  the 
family  emission  limit.  To  ensure 
compliance  with  this  family  emission 
limit,  the  manufacturer  would  still 
produce  an  engine  design  that  can  meet 
en  emission  target  that  produces  the 
necessarj'  safety  margin  below  the 
family  emission  Hmit.  Since  the 
emission  safety  margin  is  always 
considered  necessary  to  avoid 
noncompliance  in-use,  the  safety  margin 
should  not  impact  credit  calculaticn.  A 
manufacturer  would  only  be  willing  to 
take  credits  against  any  additional 
emission  reduction  beyond  the  emission 
safety  margin  that  an  engine  family  is 
able  to  produce. 

3.  Windfall  Emission  Credits 

Ideally,  the  averaging,  banking  and 
trading  program  will  encourage 
production  of  cleaner  engines  and  the 
net  effect  on  the  environment  is  neutral 
or  emission  beneficial.  However,  if 
credits  were  given  for  low-emitting 
engine  designs  that  would  necessarily 
have  been  produced  even  if  there  had 
been  no  averaging,  banking  and  trading 
program,  there  could  be  "windfalls"  to 
the  manufacturers  of  those  designs  that 
would  have  a  negative  impact  on  air 
quality. 
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Windfall  credits  can  com*  from  two 
sources.  One  source  is  thoee  engine 
designs  that,  when  modified  to  meet  the 
standard,  inherently  produce  very  low 
emissions  even  if  avenging,  banking 
and  trading  were  not  proposed.  The 
other  source  is  those  currently 
unregulated  engine  designs  that  produce 
very  low  emissions  with  no 
modification.  Either  of  these  sources 
provide  emission  benefits  that  would 
have  resulted  even  if  averaging,  banking 
and  trading  were  not  propped. 

EPA  is  opposed  to  allowing  any 
windfall  credits  that  would  erode  the 


emissicm  benefits  of  this  proposal.  The 
following  two  sections  {»«sent  EPA's 
analysis  as  to  whether  windfall  credits 
would  result  from  this  proposed  rule. 

i.  Windfall  Oedits  from  Low 
Emission  Designs  that  Do  Not  Result 
from  Averaging,  Banking  and  Trading 
Incentives.  Separate  frtira  any  incentives 
to  build  cleaner  engines  provided  by  the 
proposed  averaging,  banking  and 
trading  program,  EPA  does  not  expect 
any  engine  families  modified  to  meet 
only  the  proposed  NOx  emission 
standard  to  achieve  a  NOx  emission 
level  low  enough  to  earn  credits.  EPA 


analysis  has  determiDed  that  the 
emission  control  technologies  that  can 
and  will  be  used  to  meet  the  proposed 
6.9  g/bhp-hr  (9.2  g/kw-hr)  NOx  standard 
will  result  in  emission  levels  that 
cluster  relatively  close  to  the  standard. 
Table  7  demonstrates  that  the  average 
safety  margin  for  the  on-highway  engine 
fleet  has  gone  from  36%  in  the  1989 
model  year  when  the  NOx  standard  was 
10.7  g^hp-hr  (14.3  g/kw-hr).  to  just 
10%  in  the  1991  model  year  when  the 
NOx  emission  standard  was  much  more 
stringent  (i.e..  5.0  g/bhp-hr). 


Table  7.— NOx  Emission  Safety  Margin  vs.  Model  Year 


Model  year 


NOx  stand- 
ard 


Average 

EDENOx 

level 


Safsly  mar- 
gin (percent) 


1969 

1990 
1991 


10J 
6.0 
5.0 


6.9 
4.5 


36 

13 

to 


As  demonstrated  in  Table  7,  it  is  clear 
that  manufacturers,  on  average,  were  not 
maintaining  a  20%  safety  margin  below 
the  1990  model  year  on-high  way  NOx 
standard.  For  the  majority  of  engine 
families,  the  emission  data  engines  are 
producing  emissions  close  to  the 
standard  For  these  families,  the 
manutacturers  would  not  risk  setting 
family  emission  limits  lower  than  the 
proposed  standard.  To  do  so  would  risk 
flagging  themselves  for  an  EPA  in-usa 
surveillance  audit  and  possible  in-use 
compliance  failure. 

If  a  manufacturer  wanted  to  build 
exceptionally  clean  technology  to  earn 
legitimate  credits,  that  manufacturer 
would  inou  additional  burden  over  that 
required  to  meet  this  proposal  This 
would  be  an  appropriate  use  of  the 
averaging,  banking  and  trading  program. 


providing  incentive  for  raanufacturers  to 
develop  and  introduce  technologies  that 
would  not  otherwise  be  introduced. 

ii.  Windfall  Credits  That  Result  From 
Unregulated  Engines  with  Inherently 
Low  Emissions.  As  part  of  its 
technology  assessment,  EPA  estimated 
the  percentage  of  current  produc^on 
nonroad  engine  designs  capable  of 
meeting  the  6.9  g/bhp-hr  (9.2  g/kw-hr) 
NOx  emission  standard  with  no 
modification.  As  its  criterion,  the 
Agency  assumed  that  engines  that  did 
not  fall  at  or  below  the  emission 
standard  minus  the  safety  margin  would 
have  to  be  modified.  For  this  analysis, 
the  13%  average  available  safety  margin 
observed  in  the  1900  model  year 
onhighway  program  (Table  7)  was  used 
because  it  is  the  closest  approximatim 
to  what  EPA  expects  to  see  for  this 


proposal.  Therefore,  all  current 
production  designs  producing  above  a 
6.0  g/bhp-hr  NOx  emission  level  would 
be  modified. 

Table  8  shows  the  data  summary  of 
the  current  nonroad  production  engines 
that  were  emission  tested  by  EPA  and 
EMA.**  Based  on  these  data,  only  the 
indirect-injected  natxually-aspirated 
(IDI/NA)  technology  engine  design  was 
well  below  the  standard.  Without 
further  information,  EPA  is  assuming 
that  only  this  technology  will  generally 
escape  some  level  of  NOx  emission 
control.  Therefore,  approximately  2%  of 
yearly  engine  sales  would  not  require 
modification  under  this  regulation.  All 
other  engines  (98%)  will  require  varying 
levels  of  modifications  to  comply  with 
the  proposed  NOx  standard. 


Table  8.— Percent  of  Current  Nonroad  Engines  That  Require  No  Modifications  to  Certify 


Emission 

rate  (o/hp- 

hrT 


Percent  of 
mariiet 


Average  tip 


Technologies  requiring  no  MODS: 
IDI/NA  Engine  „ 


5.4 


66 


Total 

Tectvx)log>es  requiring  MODS: 

TA  Engine — Category  1  

DI/^4A  Engine — Category  1  .. 
DUUA  Engine — Category  2  _ 


6.6 


10 

5 

28 


283 
56 

74 
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Table  8.— Percewt  of  Cuhremt  Nonroao  Engines  That  Reowre  No  Mowfications  to  Certify— Continoed 


T  Engine 

TA  Engne— Category  2 

Total  


Dl  -  Dtrect  Iniactoa 

I0«3  Indlract  Injection. 

NA  s  NaturaHy  Aspirated. 

TA  =  Tuit>ocharged  &  Aflercooled. 

T  s  Turt>ocharged  t>ut  not  afteicooled. 


^ 


in 


36 
20 


96 
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EPA  analyzed  the  magnitude  of  the  credits  available  from  this  2%  of  the  current  engine  fleet,  and  what  these 
CTsdits  would  be  worth.  Tables  9  and  10  summarize  the  quantity  of  NOx  emission  that  would  be  available  as  credits 
from  the  current  fleet  and  the  quantity  of  NOx  emission  that  must  be  reduced  or  averaged  against  to  meet  the  prooosed 
standards.  «        cr-  r    r 

Table  9.— NOx  Eh«ssion  Available  For  Credit 


Technology  cetogory 


IDI/NA  Engine  ...„ 

Total  g/bhp-hr  across  lleet  betow  the  stvidard 


gbh^ 


M 


Pereemof 
meiket 


Total  li9«hr 


-2S0 
-2S0 


At  current  emission  levels,  the  total 
engine  mariiet  covered  by  this  proposal 
wmild  generate  a  NOx  emission  credit 
of  approximately  250  Kilograms  per 
hour  (Kg/hr)  to  be  banked  in  the  1997 
model  year.  The  credit  will  act  occur 
imtil  the  1997  model  year  because  the 
naturally  aspirated  ei^ines  fit  in  the  50 
to  100  hp  engine  category,  which  is 
proposed  for  certificatioD  for  the  1998 
model  year.  Therefore,  banking  would 
be  allowed  one  year  prior  to 
implementation,  or  the  1997  model 
year. 


The  amount  of  NOx  emission 
generated  above  the  emission  target 
level  of  6.0  gA>hp-hr  (8.0  gAcw-hr)  is 
calculated  in  the  Table  10.  There  are 
approximately  185,000  Kg/hr  of  NOx 
emission  to  be  reduced  from  this  fleet  to 
allow  the  engines  needing  modification 
to  comply  with  the  8.0  g/bhp-hr  (8.0  g/ 
kw-hr)  NOx  emission  target. 

Comparing  the  emission  credits 
(approximately  250  Kg/hr)  to  the 
amount  of  emissions  that  need  to  be 
reduced  (approximately  185,000  Kg/hr) 
shows  that  Ute  credits  represent  less 
than  one  fifth  of  one  percent  of  the 


reduction  expected  from  this  rule 
beginning  in  the  1997  model  year. 

While  one  fifth  of  one  percent  is 
arguably  small,  EPA  does  not  wish  to 
propose  an  averaging,  banking  and 
trading  program  that  allows  any  net  loss 
in  program  benefits.  EPA  has  explored 
the  prospect  of  not  allowing  IDI/NA 
engine  models  to  participate  in  the 
averaging,  banking  and  trading  program, 
because  IDl/NA  engines  in  the  program 
would  be  able  to  obtain  credits  fior 
emission  levels  that  they  would  have 
attained  regardless  of  EPA  regtilatioa. 


Table  10.— NOx  Emission  To  Be  Reduced 


Technology  category 


DI^A  Engine  (category  t) ... 
Dt^A  Engine  (category  2) .. 

TA  Engme  (category  1) 

TA  Engine  (category  2) 

T  Engine  .™ ._.__.__„. 


T<^  g/bhp-hr  across  fleet  above  the  starxiard 


EP/ 


Emission 
rate^bhp- 


6.9 
8.5 
6J 

11.9 
11.1 


market 


4 
29 

10 
20 
35 


Total  kg^ 


640 

17,000 

20 

110,000 

57.000 


186.50C 


PA  is  not  In  fevor  of  excluding  TDV 
NA  ffiigine  designs  bom  the  averaging, 
banking  and  trading  program.  EPA  does 
not  wish  to  discourage  the  continued 
and  increased  use  of  IDI/NA  technology 
thtough  continuing  improvements  to 
existing  models,  and  introduction  of 
new  models  because  IDI/NA  engines 
represent  one  of  the  lowest  NOx 


emission  producing  control 
technologies  available.  In  the  absence  of 
emission  regulation,  the  industry  trend 
has  increasingly  been  to  convert  from 
existing  IDI/NA  engine  designs  to  DI/ 
NA  engine  designs  due  to  the  lower 
manufacturing  exists  associated  with  DI 
engine  component  construction.  Absent 
EPA  regulation,  the  NOx  inventory 


could  go  up  as  the  last  HX/NA  engine 
designs  are  converted  to  DI/NA  systems. 

EPA  expects  that  manufacturers  will 
stop  converting  low-emitting  IDI/NA 
engine  designs  to  higher-emitting  DI/NA 
engine  designs  as  a  result  of  the 
regulations  proposed  herein.  Moreover, 
manufacturers  may  increase  use  of  IDU 
NA  engines  as  a  result  of  these 
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regulations.  Increased  use  of  low- 
emitting  IDI/NA  technology  beyond 
current  unregulated  use  would  carry  out 
one  of  the  legitimate  purposes  of  the 
averaging,  banking  and  trading  program: 
encouraging  use  of  cleaner  technologies. 
However,  EPA  and  the  industry  ha/e 
concurred  that  it  is  unlikely  that  any 
manufacturer  would  change  over  to  IDI/ 
NA  technology  from  DI/NA  technology 
to  meet  the  standards  in  this  notice." 
Based  on  manufacturers'  assertions, 
EPA  believes  conversion  from  DI  to  IDI 
designs  would  only  occur  if  credit 
incentives  are  available.  Manufacturers 
may  believe  that  the  high  cost  of 
improving  existing  IDI/NA  models  and 
introducing  new  ^I/NA  models  is 
justifled  only  if  they  can  earn  emission 
credits.  Thus,  exclusion  of  all  IDI/NA 
engines  fix)m  the  averaging,  banking  and 
trading  program  may  result  in  reduced 
use  of  this  engine  type.  EPA  believes 
that  this  result  would  not  be  benehcial 
to  the  environment. 

There  are  a  number  of  complications 
that  arise  when  EPA  considers 
excluding  only  those  IDI/NA  production 
engine  models  existing  before 
regulation.  Any  program  that  would 
exclude  only  a  subset  of  the  IDI/NA 
engine  models  produced  would  have  to 
be  able  to  discriminate  between  engine 
models  that  were  in  the  market  before 
regulation  and  those  engine  models  that 
were  introduced  as  new  models 
legitimately  to  benefit  from  averaging, 
banking  and  trading  credits.  These  new 
models  could  be  actual  new  engine 
designs  or  they  could  be  modifications 
of  existing  engine  designs.  EPA's  ability 
to  audit  such  engine  models  to 
determine  which  are  pre-existing  and 
which  are  new  engine  designs  is 
contingent  on  information  available  to 
EPA  on  existing  models  and  the  criteria 
available  from  which  EPA  would  make 
determinations.  The  criteria  available  to 
identify  differences  in  engine  models 
are  embodied  in  the  engine  family 
determinants  in  the  proposed 
regulations.  These  criteria  are 
necessarily  broad  to  allow  groupings  of 
similar  engine  models  to  minimize 
testing  and  certification  burden  on 
manufacturers.  Therefore,  new  IDI/NA 
engine  models  could  be  grouped  in  the 
same  engine  families  as  the  pre-existing 
engine  models  EPA  would  wish  to 
exclude  from  averaging,  banking  and 
trading.  The  information  available  to 
EPA  on  pre-existing  engine  models  will 
not  always  be  sufficient  to  distinguish 
pre-existing  engine  models  that  should 
be  excluded  from  modified  and  new 
engine  models  that  should  not. 


Another  complication  to  excluding 
existing  IDI/NA  engine  models  arises 
itom  the  industry's  accepted 
engineering  practice  of  introducing  new 
engine  designs  to  market  before  the 
required  implementation  date.  It  will  be 
a  number  of  years  between  the 
publication  of  this  notice  and  the  full 
implementation  of  the  regulations. 
Manufacturers  are  beginning  now  to  use 
the  available  time  to  optimize  engine 
designs  to  meet  the  anticipated 
standards.  It  is  common  for  engine 
manufacturers  to  introduce  early  models 
of  the  engines  they  expect  to  use  to  meet 
regulations  to  monitor  durability  and  in- 
use  performance.  By  the  1998  model 
year  when  the  majority  of  IDI/NA 
engines  will  first  be  required  to 
certify,**  it  will  be  difficult  to 
impossible  for  EPA  to  differentiate 
between  pre-existing  engine  models  and 
those  designed  to  legitimately  meet  the 
emission  standards.  Because  a  particular 
engine  configuration  has  a  sales  life  of 
about  10  years,  it  is  possible  that  no 
current  IDI/NA  engine  model  will  exist 
in  the  same  config\iration  by  the  1998 
model  year.  It  is  conceivable  that  all 
new  IDI/NA  engine  models  will  have 
been  modified  in  consideration  of  the 
regulations  proposed  in  this  notice.  EPA 
also  believes  that,  should  a  small 
number  of  pre-existing  IDI/NA  engine 
models  still  be  in  production  in  the 
1998  model  year,  within  a  very  few 
years  thereafter  the  remaining  engines 
will  phase  out  as  they  reach  Uie  end  of 
their  production  life  cycle,  and  thus  the 
small  remaining  windfall  will  disappear 
with  these  engines. 

Moreover,  if  EPA  attempted  to 
exclude  existing  or  "successor"  models 
from  the  averaging,  banking  and  trading 
program,  there  is  reason  to  believe  that 
IDI/NA  engines  will  continue  to  be 
phased  out  of  existence  because  the 
benefits  of  continuing  to  use  such 
engines  will  be  reduced.  Thus, 
exclusion  of  existing  or  "successor" 
engines  from  the  program  may  result  in 
a  reduction  in  the  use  of  IDI/NA 
engines,  which  is  not  beneficial  to  the 
environment. 

Weighing  the  potential  uncertainties 
and  complications  of  attempting  to 
administer  and  enforce  a  program  that 
excludes  cxirrent  IDI/NA  engine  models 
from  participation  in  the  averaging, 
banking  and  trading  program, 
considering  the  short  lifetime  over 
which  this  exclusion  would  be 
necessary  and  considering  the  possible 
loss  of  such  engines  if  they  are 
excluded.  EPA  has  decided  to  propose 
not  to  exclude  pre-existing  IDI/NA 


engine  models  but  to  allow  all  engine 
famiUes  eligible  for  certification  to 
participate  in  the  averaging,  banking 
and  trading  program  as  proposed. 

EPA  is  taking  comment  on  whether 
and  bow  to  disallow  IDI/NA  engine 
families  from  participating  in  the 
proposed  averaging,  banking  and 
trading  program  or  other  methods  by 
which  to  include  IDI/NA  engines  but 
disallow  credits  for  those  IDI/NA  engine 
families  that  predate  this  notice. 

VIII.  Technology  Assessment 

EPA  examined  the  impact  of  these 
proposals  on  the  technology  used  in 
manufacturing  current  nonroad  engines 
and  equipment.  Information  from  this 
assessment  discussed  in  this  section 
was  then  used  in  developing  the  cost 
analysis. 

A.  Impact  of  Proposal  on  Engines 

EPA,  with  input  frt>m  engine 
manufacturers,  analyzed  the  Ukely 
changes  in  engine  technology  that 
would  be  driven  by  the  proposed  level 
of  standards  in  this  notice.  This  task 
was  complicated  by  the  diversity  of 
engines  and  equipment  potentially 
impacted  by  this  rule.  The  task  was  also 
complicated  by  a  lack  of  available 
information  about  specific  engine  sales 
and  the  percentage  of  sales  used  in  each 
equipment  type.  While  some 
manufacturers  provided  this 
information  to  EPA,  most  manufacturers 
were  unwilling  to  do  so,  citing  concerns 
that,  despite  EPA  assurances  of 
confidentiality,  potential  leakage  of  this 
information  to  the  pubhc  would  provide 
their  competitors  an  unfair  advantage 
over  them  in  the  marketplace. 
Therefore,  EPA  has  supplemented  the 
available  industry  information  with 
information  collected  from  contractors, 
state  agencies,  marketing  brochures  and 
reports,  information  from  test  programs, 
and  EPA's  analysis  of  its  own  historical 
on-highway  heavy-duty  engine 
database.  EPA  analyzed  the  information 
gathered  from  these  diverse  sources  and 
developed  a  list  of  projections 
concerning  the  types  of  technology  that 
would  be  needed  to  meet  the  standards 
proposed  in  this  notice  and  the  percent 
impact  on  market  mix 

The  general  technical  projections 
were  shared  with  a  representative  cross- 
section  of  engine  manufacturers."'  The 
projections  were  adjusted  after 
consideration  of  engine  manufacturers' 
comments.  The  revised  general 
technical  projections  are  discussed  at 


"Chapter  2.2.1.4  and  2.2.6.1.  draft  Regulatory 
Support  DocunMnt. 


**  Almost  all  IDI/NA  engine  model*  are  l>etween 
SO  to  100  horsepower  (37.3  to  74.6  kw). 


"Chapter  2.2.6,  draft  Regulatory  Support 
Document. 
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leagkh  IB  Chapter  2.2.6.  of  dw  six  draft 
Ragolatory  Support  Docuraant. 
The  revised  general  technical 
projectioiu  were  then  comhinsd  with 
estimatea  of  what  the  technolagy  sales 
mix  wKiuId  be  in  the  first  jeer  thrt 
regulations  are  propoeed  to  be 
applicable  (that  ia.  the  1996  modal  year) 
if  DO  regulations  were  implemeated. 
Combining  this  information,  EPA  haa 


predicted  tfie  likely  percentage  of 
addkknxal  peoetratioo  of  specific 
technologies  due  to  the  proposed 
emission  standards  (see  Table  11).  The 
percent  of  incieesed  technology  usage 
reported  in  Tabie  11  does  not  reflect  the 
impact  of  the  propoeed  avwaging, 
banking,  and  trading  program.  This 
program  would  be  used  by  an  engine 
manufactxner  to  organize  its  technology 


mix  such  that  it  could  forego  usage  of 
certain  technologies  that  cause 
equipment  impacts.  For  example,  EPA 
estimates  that  averaging,  banking,  and 
trading  provides  sufficient  flexibiUty  to 
allow  engine  manufacturers  to  avoid  use 
of  turbochargers.  EPA's  methodology  is 
discuss^  at  further  length  in  Chapter 
2.2.5.  of  the  draft  Regulatory  Support 
Document. 


Fable  11.— Summary  of  Technical  Market  Mix  Penetration  Estimates  Before  Adjustment  for  Averaging, 

Banking,  and  Trading 

[Percent  ol  Market] 


Technology 


Retanted  Umtng 

Indirect  injectterr 

Direct  injection  

Naturalty-asplcaled  „ „ 

Low  sac  fbel  injectors 

Impfoveflfwnte  to  rotary  pumpa  and 

In-line  puinps  or  unlliniectors 

Tuftochargers 

Air-to-water  afleroooiara 

Smoke  Hmiter 


'TNs  percentage  becomes  0%  K  the  avwaging,  banMng,  and  trading  program  is  consWered. 
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B.  Impact  afPmposal  on  Equipment 

EPA  also  considered  the  effacts  of  any 
required  engine  chanses  «i  equipmeot. 
EPA  is  CQDcemed  wiui  equipment 
impacts  mainly  due  to  statutory 
language  concerning  lead  time.  The 
effects  of  the  proposed  standards  on 
equipment  are  not  only  caused  by  the 
level  of  proposed  standards,  but  also  by 
an  engine  manufacturer's  ability  to  use 
such  flexibilities  as  the  averaging, 
banking,  and  trading  program 
(discuned  in  section  VID.13. 
"Averaging,  Banking,  and  Trading 
Program  ")  and  the  staggering  of  ^ective 
dates  (discussed  in  section  VI.A. 
"Overview"),  Engine  manufacturers 
have  indicated  they  would  use  proposed 
program  flexibilitiea  to  minimize  the 
burden  an  their  customers."* 

To  compile  information  on  the  likely 
effect  of  the  proposal  in  this  notice  on 
equipment  manufacturers,  EPA 
accepted  input  frooi  manufacturers  of 
both  engines  and  equipment,  as  well  as 
manufacturers  of  equipment  only. 
Manufacturers  were  asked  to  consult 
with  their  engine  suppliers  to  asseea  the 
design  imptact  of  the  proposed  rules  on 
their  equipment  in  the  areas  of 
powertrain  design,  package  design,  and 
operation/maintenance  requirement 
changes. 

Based  on  input  from  eouipment 
manufactures.  EPA's  tedmical 


**Chaptar  2.a.S.  dnft 
DocumenL 


Smffon 


projections  discussed  previously,  and 
EPA's  own  experience  with  on-highway 
engines,  the  Agency  has  determined 
that,  even  without  the  proposed 
averaging,  banking,  and  trading 
program,  the  proposed  emission 
standards  in  this  notice  would  not 
impact  the  design  of  equipment  using 
engines  greater  than  100  hp  (74.6  kw). 
Most  of  these  engines  are  either  alreedy 
turboch«ged  or  would  not  require 
turbochargrng,  and  most  are  installed  in 
larger  equipment  with  looser  packaging 
constraints  than  smaller  equipment.  As 
a  general  rule  for  these  larger  engines, 
engine  manufacturer?  would  be  capable 
of  meeting  or  exceeding  power  and  fuel 
economy  requirements,  as  well  as 
complying  with  these  proposed 
emission  standards,  without  impacting 
the  equipment  design. 

If  EPA  were  not  proposing  an 
averaging,  banking,  and  trading 
program,  the  size,  performance,  and  fuel 
economy  of  a  small  percentage  of 
equipment  using  engines  between  50 
and  100  hp  (37.3  and  74.6  kw)  could  be 
impacted.  The  types  of  equipment  that 
employ  smaller  engines  are  generally 
also  under  more  severe  packaging 
constraints  than  equipment  employing 
larger  engines.  Witliout  averaging, 
banking,  and  trading,  most  equipment 
modifications  would  be  due  to 
packaging  redesign  to  accommodate  a 
turbocharged  version  of  a  small 
naturally-aapirated  engine  that  was  near 
its  power  limit.  Based  on  EPA's  analysis 


of  the  range  of  technologies  available  to 
small  engines  to  meet  the  standards,  and 
based  on  EPA's  experience  with 
comparabte  on-highway  engines,  this 
was  estimated  to  represent  only  5%  of 
all  engines  included  in  this  rule  or 
approximately  15%  of  the  engines 
between  50  and  100  hp  (37.3  and  74.6 
kw). 

Based  on  the  flexibilities  afforded  by 
EPA  s  proposed  averaging,  banking,  and 
trading  program,  the  Agency  has 
determined  then  will  fa»  no  impact  on 
equipment  that  uses  the  50  to  100  hp 
(37.3  and  74.6  kw)  engines.  The  small 
peri^ntaga  of  engines  that  both  require 
substantial  design  changes  and  are  used 
in  equipment  with  severe  packaging 
constraints  can  be  averaged  against  a 
substdiitiaiiy  larger  population  of  higher 
horsej>ow©r  engines  that  are 
technologically  easier  to  control  without 
equipment  impwct.  The  net  resuh  is  a 
minimal  impact  on  equipment  due  to 
the  proposed  regulations. 

The  late  introduction  date  of  the  1998 
model  year  afforded  by  the  proposed 
staggered  effective  dates  for  engines 
between  50  and  100  hp  (37.3  and  74.6 
kw)  allows  additional  time  to  plan 
control  strategies  for  these  smaller 
engines  that  would  minimize  equipment 
Impact.  It  also  provides  equipment 
manufacturers  sufficient  lead  time  to 
schedule  any  small  packaging  design 
changes  such  as  bracket  and  hose 
relocations  to  correspond  to  the  normal 
redesign  cycle  of  those  limited  pieces  of 
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equipment.  These  equipment  impacts 
are  discussed  at  greater  length  in 
Qiapter  2.3.1  of  the  draft  Regulatory 
Support  Document. 

K.  Cost  Analysis 

EPA  estimates  the  average  annual  cost 
of  this  rule  to  be  $29  million.  The  cost 
analysis  estimates  the  average  annual 
cost  and  the  price  increase  to  consumers 
assuming  that  all  manufacturers 
participate  in  the  averaging,  banking, 
and  trading  program.  Carryacross  of 
emission  data  from  similar  on-highway 
engine  families  will  be  allowed.  EPA 
expects  that  this  will  decrease  the 
amount  of  certiHcation  testing,  thereby 
lowering  compliance  costs  beyond  the 
estimated  cost. 

EPA  expects  that  manufacturers  will 
maintain  current  power  and  fuel 
economy  levels  after  designing  engines 
to  comply  with  the  proposed 
regulations.  Therefore,  this  cost  analysis 
accounts  for  the  cost  of  hardware  and 
design  changes  needed  to  maintain 
ciirrent  levels  of  power  and  fuel 
economy. 

A  complete  analysis  of  these  costs  can 
be  found  in  Chapter  3  of  the  draft 
Regulatory  Support  Document. 

A.  Average  Annual  Cost 

EPA  calculated  manufacturers'  costs 
on  an  annual  average  basis.  These  costs 
consider  the  aggregate  cost  to  all  engine 
manufacturers  to  design  and  certify  all 
current  engines  to  meet  the  NOx  and 
smoke  standards  proposed  in  this  rule. 
This  average  annual  cost  estimate 
includes  costs  for  hardware,  research 
and  development,  test  facilities, 
certiRcation  of  engine  families,  emission 
defect  reporting  requirements,  and 
selective  enforcement  auditing  costs. 
The  average  annual  cost  is 
approximately  $29  million. 

B.  Consumer  Cost  Summary 

In  assessing  the  cost  to  the  consumer, 
three  areas  are  analyzed:  change  to  the 
cost  of  the  engine,  cost  of  fuel,  and  cost 
of  maintenance. 

1.  Cost  of  Engine 

As  a  conservative  assumption,  EPA 
assumes  that  increased  costs  to  the 
manufacturers  will  be  fully  passed  on  to 
the  consumer  through  an  increase  in  the 
retail  price  of  the  engine.  The  increase 
in  the  retail  price  of  the  engine  to  the 
consumer  is  estimated  using  a 
percentage  increase  over  the  average 
amortized  and  discounted  ""  per  engine 


manufacturers'  cost,  weighted  by  the 
sales  mix.  This  increase  in  retail  price 
is  referred  to  as  a  retail  price  equivalent 
(RPE)  increase.  Details  on  how  RPE  is 
calculated  and  the  rationale  behind  this 
methodology  can  be  found  in  Chapter  3 
of  the  draft  Regulatory  Support 
Document.  The  estimated  one-time 
present  value  RPE  increase  due  to  the 
proposed  rule  in  1996  is  $110  per 
engine. 

2.  Fuel  Cost 

It  is  expected  that  most  nonroad 
engine  manufacturers  will  retard  the 
fuel  injection  timing  on  large  nonroad 
a  engines  in  order  to  reduce  NOx 
emissions.  EPA  testing  suggests  that 
retarding  fuel  injection  timing  to  meet 
the  6.9  g/bhp-hr  (9.2  g/kw-hr)  NOx 
standard  will  increase  fuel  consumption 
in  the  range  of  3  to  5%.***  Equipment 
manufacturers  have  indicated  that 
nonroad  equipments'  large  nonroad  CI 
engine  fuel  systems  are  designed  to 
allow  a  full  day  of  work  between 
refueling.  The  market  demands  that  the 
equipment  manufacturer  design  a  fuel 
tank  to  exceed  the  daily  work  hours  by 
approximately  10%  (for  example,  11-12 
hours  on  a  10  hour  shift).  While  fuel 
economy  itself  is  not  as  important  as 
power  and  durability,  the  ability  to 
work  a  full  shift  without  refueling  is 
apparently  critical  to  sales. 

The  magnitude  of  the  fuel 
consumption  penalty  due  to  the 
proposed  emission  standards  will 
dictate  how  the  engine  manufacturer 
proceeds.  If  the  fuel  consumption 
penalty  is  minimal,  the  manufacturer 
may  avoid  adding  additional  technology 
by  optimizing  existing  designs  to  restore 
fuel  economy.  However,  if  the  fuel 
consumption  penalty  is  even  1  to  3%, 
the  engine  manufacturer  will  have  to 
use  that  technology  mix  necessary  to 
maintain  the  baseline  fuel  consumption 
rate  in  order  to  avoid  passing  the  cost 
of  fuel  tank  redesign  on  to  its  customers. 

For  this  cost  analysis,  EPA  assumed, 
when  system  optimization  would  not 
suffice,  the  engine  manufacturer  would 
add  those  technologies  necessary  to 
restore  preregulation  fuel  consumption. 
Therefore,  any  costs  normally  attributed 
to  higher  fuel  costs  are  reflected  in 
higher  variable  hardware  costs  (for 


**Coitj  were  amortizad  and  ditcounted 
according  to  the  Kolt>-Scheraga  Two-Step 
Ditcounling  Procedure.  This  procedure  uses  two 
different  discount  rates.  Costa  which  displace 
private  investment  are  amortized  and  discounted  at 


ten  percent,  the  marginal  rate  of  return  on  private 
investment  Costs  which  displace  consumption  are 
discounted  at  three  percent,  the  approximate  social 
rate  of  time  preference.  Refer  to  Chapter  3  of  the 
draft  Regulatory  Support  Document  which  outlines 
how  costs  were  calculated.  The  methodology  is 
explained  in  U.S.  Environmental  Protection 
Agency.  "Supplemental  Guidelines  on  Discounting 
in  the  Preparation  of  Regulatory  Impact  Analysis," 
GfTice  of  Policy.  Planning  and  Evaluation,  1989. 

""Chapter  2.4,  draft  Regulatory  Support 
Document. 


example,  for  additional  aftercoolers  and 
higher  pressure  rotary  pumps)  in  section 
IX.B.1.  "Cost  of  Engine."  These  higher 
costs  are  already  included  in  the  $110 
per  engine  estimate.  This  is  a  reasonable 
costing  approach  since  EPA  experience 
with  similar  on-highway  large  CI 
engines  demonstrated  that  the  induslrv- 
wide  fuel  consumption  decreased  as 
regulations  became  increasingly 
stringent.'* 

3.  Maintenance  Cost 

The  only  technology  which  EPA 
believes  could  likely  increase 
maintenance  cost  is  the  addition  of  a 
turbocharger  to  a  naturally-aspirated 
engine.  However,  EPA  has  determined 
that  addition  of  turbocharger  technology 
is  not  necessary  to  meet  standards 
proposed  in  this  notice. 

To  cover  those  rare  cases  when  a 
manufacturer  might  have  to  incorporate 
a  turbocharger  (for  example,  the  1998 
model  year),  EPA  reviewed  maintenance 
manuals  for  on-highway  large  Q 
engines  which  were  certified  in 
turbocharged  and  naturally-aspirated 
versions.  The  recommended 
maintenance  schedules  for  oil  changes 
appeared  no  diff^arent  in  the  two 
versions.  EPA  could  not  identify  an 
increase  in  any  other  turbocharger 
recommended  maintenance  over  a 
similar  naturally-aspirated  engine. 
Therefore,  EPA  is  not  including  any 
maintenance  cost  impact. 

X.  Environmental  Benefit  Assessment 

National  Ambient  Air  Quality 
Standards  (NAAQS)  have  been  set  for 
criteria  pollutants  which  adversely 
affect  human  health,  vegetation, 
materials,  and  visibiUty.  Three  criteria 
pollutants,  nitrogen  dioxide  (NO2), 
ozone  [Oj],  and  particles  smaller  than 
10  microns  (PMio),  are  impacted  by  NOx 
emission.  EPA  has  determined  the 
standards  set  in  this  rule  will  reduce 
NOx  emission  and  help  areas  come  into 
compliance  with  the  NAAQS.  The 
following  provides  a  summary  of  the 
reduction  expected  and  the  health 
effects  of  NOx  emission.  The  underlying 
analysis  is  described  in  greater  detail  in 
the  draft  Regulatory  Support  Document. 

A.  Estimated  NOx  Reduction 

The  Agency  believes  the  proposed 
standards  should  reduce  average  per- 
unit  NOx  emission  from  large  nonroad 
CI  engines  by  27%  before  the  year  2010, 
with  a  37%  reduction  before  either  a 
complete  fleet  turnover  or  the  year  2025. 
This  will  result  in  annual  nationwide 
reductions  of  roughly  800,000  tons  of 


*<  Chapter  2.4.  draft  Regulatory  Support 
DociunenL 
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NOx  by  the  year  2010  and  over 
1,200,000  tons  of  NOx  by  the  year  2025. 
Based  on  EPA  projections  of  future 
emission  levels,  these  reductions 
represent  4%  of  total  nationwide  annual 
NOx  emissions  expected  in  2010."' 
„  These  emission  reduction  estimates 
are  based  in  part  on  information 
contained  in  the  Agency's  "Nonroad 
Engine  and  Vehicle  Emission  Study- 
Report."  93  In  that  study,  two  sets  of 
nonroad  emission  inventories  were 
developed.  Inventory  A  relies  primarily 
on  data  developed  by  the  Agency. 
Inventory  B  incorporates  equipment 
population  and  usage  estimates 
provided  to  the  Agency  by 
manufacturers  and  manufacturer 
organizations.  Because  the  aggregate 
nationwide  results  for  the  engines 
included  in  the  current  action  are 
similar  for  both  inventories,  the  analysis 
presented  here  is  based  on  an  average  of 
data  used  to  develop  inventories  A  and 
B. 

For  the  analysis  summarized  here, 
NOx  emission  inventories  were 
developed  only  for  those  pieces  of 
equipment  containing  engines  covered 
by  this  proposed  regulation.  The  first 
step  in  this  analysis  was  to  calculate  the 
average  annual  per-source  NOx 
emissions  (that  is,  tons  per  year/unit)  for 
uncontrolled  and  ccntrolled  engines. 
For  uncontrolled  engines,  this  was 
based  on  the  ratio  of  the  nonroad  study 


results  for  the  total  annual  emissions 
from  these  engines  to  the  results  for  the 
number  of  engines  in  the  in-use 
population.  For  controlled  engines,  this 
was  based  on  the  same  ratio  calculated 
after  substituting  the  proposed  standard 
of  6.9  gA)hp-hr  (9.2  g/kw-hr)  for  the 
NOx  emission  factors  included  in  the 
nonroad  study.  These  calculations 
yielded  the  results  in  Table  12,  which 
indicate  that  the  proposed  standards 
represent  a  37%  reduction  from  current 
emission  levels. 

Table  12.— Estimated  Annual  Per- 

SOURCE  NOx  Emissions 

[tons/year] 


Baseline  (no  controQ  

ControUed  (6.9  9/bhp-hr)  (9.2  gAw- 
hf) 


Average 

per- 
source 

NOx 


0.49 
0.31 


This  result,  applied  to  the  estimates  of 
current  and  future  in-use  engine 
populations,  was  used  to  estimate  total 
annual  emissions  (that  is,  tons/year  of 
NOx)  from  these  engines. 

An  estimate  of  the  engine  population 
In  1990  was  available  from  the  nonroad 
study.  For  future  years,  the  population 
was  projected  based  on  estimates  of 
annual  engine  consumption  (that  is, 


sales)  and  also  engine  attrition  (that  is, 
scrappage).  EPA  estimated  annual 
engine  consumption  for  years  from  1960 
through  2025.  For  most  of  the  period 
from  1965  through  1990.  these  estimates 
were  based  on  engine  consumption  data 
available  from  the  Department  of 
Commerce.**  For  years  prior  to  1965 
and  after  1990,  it  was  assumed  that  sales 
did  and  will  grow  at  2%  annually. 
Attrition  rates  (that  is.  likelihood,  as  a 
function  of  engine  age,  that  an  engine 
remains  in  service)  for  all  engines 
included  in  this  analysis  were  assumed 
to  be  the  same  as  those  reported  by 
Energy  and  Environmental  Analysis, 
Lie.  in  a  report  prepared  for  the 
California  Air  Resources  Board 
(CARB).«» 

Using  estimated  engine  consumption 
and  attrition,  EPA  projected  the  total 
engine  population  for  each  year  from 
1991  through  2026.  By  applying  the 
average  annual  per-source  emissions 
calculated  as  described  previously,  EPA 
projected  the  total  annua!  nationwide 
NOx  emi.ssion  from  engines  included  in 
the  current  proposal  under  the  baseline 
(that  is,  no  controls  applied)  and 
controlled  scenarios.  For  the  controlled 
scenario,  EPA  assumed  that  engines 
sold  beginning  in  1996  would  meet  the 
proposed  standard  of  6.9  g/bhp-hr  (9.2 
g/kw-hr)  throughout  their  useful  lives. 
The  results  of  these  calculations  are 
summarized  in  Table  13. 


Table  1 3.— Projected  Annual  Nationwide  NOx  Emissions 

[tons/year] 


Year 


Baseline 


2,120,000 
2.190,000 
2.300,000 
2,490,000 
2.740,000 
3,030,000 
3,350,000 
3,690,000 


With  proposed 
controls 


2,120,000 
2,180,000 
2,090,000 
1,980,000 
1,950.000 
2,010,000 
2,140.000 
2,330,000 


Reduction 
from  tMseline 


10,000 

210.000 

510,000 

790,000 

1,020,000 

1 ,210.000 

1.360.000 


Percent  ol 
baseline 


0.5 
9 
20 
27 
34 
36 
37 


The  average  annual  per-source 
emission  rates  calculated  in  the 
preceding  paragraph  yield  an  average 
annual  per-source  benefit  of  0.18  tons. 
Assuming  this  benefit  would  be  realized 
each  year  for  the  entire  useful  life  of  an 
engine,  EPA  estimated  the  average  total 
lifetime  per-source  emission  reductions 


*'U.S.  Qivironmental  Protection  Agency, 
National  Air  Pollutant  Emission  Estimates:  1940- 
1990.  EPA-«S0/4-91-02e,  November,  1991.  p.  46. 

*' See  footnote  2. 

**U.S.  Department  of  Commerce,  Bureau  of  the 
Cruu*.  Current  Induatrial  Report  MA3Uy-l: 


for  engines  included  in  the  current 
proposal.  In  doing  so.  EPA  applied  the 
attrition  rates  discussed  previously  to 
weight  the  benefits  accrued  during  each 
year  of  an  engine's  lifetime  by  the 
likelihood  that  the  engine  remains  in 
service.  As  tne  benefits  occxir  over  time, 
the  lifetime  reductions  were  discounted 


Internal  Combuation  Engine*.  U.S.  Government 
Printing  Office.  Waihington.  DC  20402. 

**  Energy  and  Environmental  Analysis.  Feasibility 
of  Controlling  Emissions  from  Off-Road,  Haavy- 
Duty  CoiutTuction  Equipment — Final  Report 
Arlington.  VA,  December  1988,  p.  6-19. 


to  the  year  of  sale  to  put  them  in  present 
value  (that  is,  year-of-sale)  terms. 

EPA  guidance  ••  provides  a  resolution 
to  the  dilemma  of  how  to  account  for 
both  displaced  private  investment  and 
foregone  consumption  in  evaluating  the 
present  value  of  environmental 
regulations.  Benefits  are  discounted  at 


**U.S.  Envinxunental  Protection  Agency, 
"Supplemental  Guideline*  on  Discounting  in  the 
Preparation  of  Regulatory  Impact  Analysis,"  Office 
of  Policy,  Plaiming  acd  Evaluation.  1989. 


28844  Federal  Regirter  /  Vol.  58.  No.  93  /  Monday.  May  17.  1993  /  Proposed  Rules 


the  social  rate  of  time  preference -which 
can  be  approximated  by  the 
consumption  rate  of  interest.  This  after 
tax  rate  is  estimated  in  the 
Supplemental  Guidelines  on 
Discounting  to  be,  at  most,  three 
percent.  The  benefit  analysis  was 
calculated  on  the  basis  that  a  3%  rate  is 
appropriate  for  discounting  futur« 
emission  reduction  benefits  for  these 
engines.  Table  14  compares  the  lifetime 
per-engine  NOx  emission  reductions 
discounted  at  3%  and  undiscounted. 

Table  i  4.— Lifetime  NOx  EMiSSK3N 
Reductions  Per  Engine 


Discount  mts  (percent) 

Reduction 
(tons) 

Nca^  

29 

22 

Averaging,  banking,  and  tradi.ng  is 
designed  to  provide  manufacturers 
flexibility  in  meeting  the  proposed  NOx 
standard.  The  proposal  contains  a 
number  of  measures  to  protect  against 
potential  adverse  environmental 
impacts  and  to  ensure  that  the  program 
provides  an  environmental  benefit  in 
reducing  overall  emissions. 

Allowing  manufacturers  to  bank 
credits  one  year  in  advance  of  the 
standards  provides  an  incentive  to 
reduce  emissions  before  the  time 
required,  and  means  that  environmental 
benefits  firom  emission  reductions  could 
be  achieved  earlier  than  they  would 
otherwise  occur.  Banked  credits  are 
usable  for  only  three  years  to  ensure 
credits  are  not  used  in  a  way  to 
adversely  impact  the  environment. 
Because  of  the  marketable  value  of 
emission  credits  generated,  banking  can 
also  promote  the  development  and 
earlier  introduction  of  advanced 
emission  control  technology,  which 
would  provide  beneHts  to  the 
environment  sooner  than  would 
otherwise  occur.  Technological 
advances  used  on  engine  families  with 
family  emission  levels  that  are  below 
the  standard  can  serve  as  the  basis  for 
future,  more  stringent  emission 
standards.  Finally,  the  possibility  that 
some  of  the  credits  generated  could  go 
unused  would  create  an  environmental 
benefit. 

B.  Health  and  Welfare  Effects  of  NOx 
Emissions 

NOx  is  the  general  term  used  to 
denote  oxides  of  nitrogen,  primarily 
nitro^n  oxide  (NO)  and  nitrogen 
dioxide  (NOJ.  As  stated  previously. 
NO2  is  a  criteria  pollutant  for  which  the 
EFA  has  established  a  NAAQS. 


At  elevated  concentrations,  NO3  can 
adversely  affect  human  health, 
vegetation,  materials,  and  visibility. 
Although  the  NAAQS  for  NO2  is 
currently  violated  only  in  Southern 
California,  EPA  is  concerned  with 
maintaining  the  standard  in  the  rest  of 
the  nation  and  meeting  Prevention  of 
Significant  Deterioration  (PSD) 
requirements  for  NO2  in  areas  that  are 
currently  in  attainment. 

NOx  emissions  also  react  in  the 
atmosphere  to  form  particulate  nitrates, 
some  of  which  may  oe  toxic,  mutagenic 
or  carcinogenic."^  These  secondary 
PMio  particles  contribute  greatly  in 
some  areas,  especially  parts  of 
California,  to  nonattainment  of  the 
NAAQS  for  PMio,  which  applies  to 
particles  under  10  microns  in 
diameter.*"  Because  these  small 
particles  are  carried  deep  into  the  lung, 
they  are  knovtm  to  cause  potentially 
serious  respiratory  effects.  Particulate 
nitrates  also  contribute  to  impaired 
visibility,  which,  although  not  a  direct 
health  problem,  is  perceived  by  the 
public  as  evidence  of  serious  air 
pollution. 

Recent  findings  from  a  report  by  the 
National  Academy  of  Sciences  (NAS)  •• 
on  ozone  provide  support  for  electric 
utility  NOx  emission  controls  within  the 
acid  rain  program.  NAS  indicates  that 
these  controls  would  benefit  many 
areas,  particularly  in  the  northeastern 
United  States  by  reducing  not  only 
acidic  deposition  but  also  ozone  levels. 

Acidic  deposition  is  composed  of 
acidic  aerosols — liquid  droplets  and 
solid  particles  suspended  in  the 
atmosphere.  Acidic  aerosols  are 
generated  when  NOx  either  reacts  to 
form  nitrates  or  contributes  to  the 
formation  of  sulfates  from  sulfur  dioxide 
gas.  Acidic  aerosols  can  irritate  the 
respiratory  system  and  increase  the 
incidence  and  severity  of  respiratory 
diseases.  Acidic  aerosols  can  also 
accumulate  airborne  heavy  metals  and 
toxic  chemicals  and  thereby  deposit 
them  in  the  most  vulnerable  areas  of  the 
lung.  Interactions  of  ozone  with  NOx 
and  sulfur  oxides  may  also  contribute  to 
the  formation  of  acidic  vapors  which 
might  have  a  direct  effect  on  health  and 
welfare,  as  well  as  other  indirect  effects 
following  their  deposition  on  surfaces. 

Further,  the  deposition  of  NOx  into 
the  atmosphere  can  increase  surface 
water  nutrient  loading  and  thereby 


•'California  Air  Ra^ourcet  Board,  The  Effects  of 
Oxides  of  Nitrogen  on  California  Air  Quolily.  Report 
NumtwrTSD-SS-Ol.  March,  1966,  p.  til. 

••  CABB.  The  Effects  of  NOg.  p.  v. 

••  National  Reaearch  Cotmcil ,  He<hinking  the 
Oxone  PnMem  in  Urban  and  Regional  Air 
FoUutioa.  NaUooal  Acadamy  Praa*.  Washii^taa. 
0C.19S1. 


damage  important  water  ways  such  as 
the  Chesapeake  Bay  by  causing  algae 
blooms  and  a  decrease  in  oxygen  levels. 
Although  oxides  of  sulfur  are  the 
primary  cause  of  long  term  surface 
water  acidification,  NOx  emissions  also 
contribute  to  fish  kills  caused  by  highly 
acidic  springtime  runoff  from  melting 
snow.*"" 

C.  Health  and  Welfare  Effects  of 
Tropospheric  Ozone 

EPA's  primary  reason  for  controlling 
NOx  emissions  from  large  nonroad  Q 
engines  is  the  role  of  NOx  in  forming 
ozone  (O3).  Of  the  major  air  pollutants 
for  which  NAAQS  have  been  designated 
under  the  CAA,  the  most  widespread 
problem  continues  to  be  ozone,  which  is 
the  most  prevalent  photochemical 
oxidant  and  an  important  component  of 
smog.  Ozone  is  a  product  of  the 
atmospheric  chemical  reactions 
involving  nitrogen  oxides  and  other 
compounds.  These  reactions  occur  as 
atmospheric  oxygen  and  sunlight 
interact  with  hydrocarbons  and  nitrogen 
oxides  bom  both  mobile  and  stationary 
sounds. 

A  critical  part  of  this  problem  is  the 
formation  of  ozone  both  in  and 
downwind  of  large  urban  areas.  Under 
certain  weather  conditions,  the 
combination  of  NOx  and  VOC  can  result 
in  urban  and  rural  areas  exceeding  the 
national  ambient  ozone  standard  by  a 
factor  of  three.  The  ozone  NAAQS 
represents  the  maximum  level 
considered  protective  of  public  health 
by  the  EPA. 

Ozone  is  a  powerful  oxidant  causing 
lung  damage  and  reduced  respiratory 
function  after  relatively  short  periods  of 
exposure  (approximately  one  hour).  The 
oxidizing  effect  of  ozone  can  irritate  the 
nose,  mouth,  and  throat  causing 
coughing,  choking,  and  eye  irritation.  In 
addition,  ozone  car  also  impair  lung 
function  and  subse<}uently  reduce  tiie 
respiratory  system 'a  resistance  to 
disease,  including  bronchial  infections 
such  as  pneumonia. 

Elevated  ozone  levels  can  also  cause 
aggravation  of  pre-existing  respiratory 
conditions  sucn  as  asthma.  Ozone  can 
cause  a  reduction  in  performance  during 
exercise  even  in  healthy  persons.  In 
addition,  ozone  can  also  cause 
alterations  in  pulmonary  and 
extrapulmonary  (nervous  system,  blood, 
liver,  endocrine)  function. 

The  current  NAAQS  for  ozone  of  0.12 
ppm  is  based  primarily  on  the  level  at 
which  human  health  effects  begin  to 


'•■Fliber,  D.  and  Opp«nhe!mer,  M., 
"Atmosphefic  Deposition  and  the  Chaaapaaka  Bay 
Eatuary'*.  JoMraal  AxnWo.  Viriuma  20.  pp.  102-106 
(1991). 
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occiir.  However,  ozone  has  also  been 
shown  to  damage  forests  and  crops, 
watershed  areas,  and  marine  life.'"'  The 
NAAQS  for  ozone  is  frequently  violated 
across  large  areas  in  the  U.S.,  and  even 
after  20  years  of  efforts  aimed  at 
reducing  ozone-forming  pollutants,  the 
ozone  standard  has  proven  to  be 
exceptionally  difficult  to  achieve.  High 
levels  of  ozone  have  been  recorded  even 
in  relatively  remote  areas,  since  ozone 
and  its  precursors  can  travel  hundreds 
of  miles  and  persist  for  several  days  in 
the  lower  atmosphere. 

Ozone  damage  to  plants,  including 
both  natural  forest  ecosystems  and 
crops,  occurs  at  ozone  levels  between 
0.06  and  0.12  ppm.'O'  Repeated 
exposure  to  ozone  levels  as  low  as  0.04 
ppm  can  cause  reductions  in  the  yields 
of  some  crops  above  10%.'"  While 
some  strains  of  com  and  wheat  are 
relatively  resistant  to  ozone,  many  crops 
experience  a  loss  in  yield  of  30%  at 
ozone  concentrations  below  the 
NAAQS. »«  The  value  of  crops  lost  to 
ozone  damage,  while  difficult  to 
estimate  precisely,  is  on  the  order  of  $2 
billion  per  year  in  the  U,S.'<"  The  effect 
of  ozone  on  complex  ecosystems  such  as 
forests  is  even  more  difficult  to  quantify. 
However,  growth  in  many  species  of 
pine  appears  to  be  particularly  sensitive 
to  ozone.  Specifically,  in  the  San 
Bemadino  Mountains  of  southern 
California,  the  high  ozone 
concentrations  are  believed  to  be  the 
predominant  cause  of  the  decline  of  the 
endangered  ponderosa  pine.'** 

Finally,  by  trapping  energy  radiated 
from  the  earth,  tropospheric  ozone  may 
contribute  to  heating  of  the  earth's 
surface,  thereby  contributing  to  global 
wanning  (that  is,  the  greenhouse 
effect).'"' 

D.  Roles  of  VOC  and  NOx  in  Ozone 
Formation 

Both  volatile  organic  compounds 
(VCX:)  and  NOx  contribute  to  the 
formation  of  tropospheric  ozone  through 
a  complex  series  of  reactions.  EPA's 
understanding  of  the  importance  of  NOx 
in  this  process  has  been  evolving  along 
with  improved  emission  inventories  and 


""  U.S.  Environinental  Protection  Agency, 
Review  of  the  National  Ambient  Air  QuaJlty 
Standards  for  Ozone— AsiessmeDt  of  Scientific  and 
Technical  Information:  OAQPS  Staff  Paper,  EPA- 
4SO/2-92-001,  June  1969. 

'"  U.S.  EPA.  Bmiew  of  NAA(^  for  Ozone. 

'"U.S.  EPA.  Review  of  NAAC^  for  Otone.  p.  X- 
10. 

>«  U.S.  EPA.  Review  of  NAAQ^  for  Otot^.  p.  X- 


10. 


n 


25 


•"  U.S.  EPA,  Review  of  NAAQS  for  Omoiw.  p.  X- 

"■  U.S.  EPA.  Review  of  NAAQS  for  Otorte.  p.  X- 

'  NRC  Rethinking  the  Otone  Problew,  p.  23. 


modeling  techniques.  The  role  of  NOx 
has  been  controversial  because, 
depending  on  local  conditions,  NOx 
reductions  can  either  promote  or  retard 
ozone  formation  near  the  emission 
source(8),  while  downwind  ozone 
concentrations  will  eventually  decline 
in  response  to  NOx  reductions. 

In  general,  the  ratio  between  the 
ambient  concentrations  of  VOC  and 
NOx  in  a  localized  area  is  an  indicator 
of  the  likely  effectiveness  of  VOC  and/ 
or  NOx  reductions  as  ozone  control 
measures.  If  the  level  of  VOC  is  high 
relative  to  the  level  of  NOx  (that  is.  in 
a  ratio  of  20  to  1),  ozone  formation  is 
limited  by  the  amount  of  NOx  present, 
making  reduction  of  NOx  emission  an 
effective  strategy  for  reducing  ozone 
levels.  Alternatively,  if  the  level  of  VOC 
is  low  relative  to  the  level  of  NOx  (that 
is,  in  a  ratio  of  8  to  1),  efforts  to  control 
VOC  would  be  expected  to  be  a  more 
effective  means  of  reducing  ozone 
concentration. 

For  many  years,  it  was  believed  that 
ozone  formation  was  VOC-limited  in 
most  nonattainment  areas. 
Consequently,  although  both  NOx  and 
VOC  emissions  are  regulated  for  certain 
source  types,  the  primary  focus  of  jiast 
ozone  abatement  strategies  has  been 
VOC.  However,  many  areas  have  yet  to 
attain  the  ozone  standard.  In  recent 
years,  state-of-the-art  air  quality  models 
and  improved  knowledge  of 
atmospheric  chemistry  have  indicated 
that  control  of  NOx  in  addition  to  VOC 
is  necessary  for  effective  reduction  of 
ozone  in  many  parts  of  the  United 
States. 

Based  upon  recent  scientific  research, 
NAS  has  determined  that  in  many  parts 
of  the  country  NOx  control  is  generally 
a  very  beneficial  strategy  for  ozone 
reduction.  However,  under  some 
circumstances,  NOx  reductions  without 
accompanying  VOC  control  may 
actually  increase  ozone  in  a  few  urban 
cores  such  as  downtown  Los  Angeles 
and  New  York  City.*"*  In  the  recent 
report,  researchers  emphasize  that  both 
VOC  and  NOx  controls  are  needed  in 
nrost  areas  of  the  U.S.'"« 

Data  presented  in  EPA's  ROMNET 
study""  indicate  that  a  combined  VOC/ 
NOx  strategy  would  be  more  effective 
for  ozone  reductions  than  a  VOC-only 
strategy.  Based  on  the  results  of  the 
ROMNET  study,  increased  emphasis  on 
NOx  reduction  is  necessary  to  attain  the 
ozone  standard  in  the  ROMNET 


"» IWC.  Rethinking  the  Otone  ProUem,  pp.  359- 
377. 

'"•NRC.  Rethinking  the  Otone  Problem. 

""U.S.  Environmental  Protection  Agency, 
Regional  Otone  Modeling  for  Northeast  Transport 
(ROMNET).  Project  Final  Report,  EPA-4S0/4-gi- 
002a.  Research  Triangle  Park^  NC.  )una.  1991 


modeling  domain.'"  The  ROMNET 
report  also  stresses  that  in  an  effort  to 
bring  nonattainment  areas  into 
compliance,  controls  mu.st  be  applied 
both  in  urban  areas  and  in  the  outlying 
rural  areas. 

In  some  areas,  VOCs  emitted  by 
vegetation  combined  with  NOx  emitted 
by  human  activity  can  contribute  to 
summertime  ozone  levels  significantly 
exceeding  EPA  standards.  For  example, 
in  some  cities  such  as  Atlanta,  more 
VOC  may  be  emitted  by  vegetation  than 
by  human  sources,  thus  increasing  the 
importance  of  NOx  reductions.  Ozone 
formation  in  many  rural  areas  is  almost 
certainly  controlled  by  NOx  emission 
due  to  the  large  VOC  inventories  from 
biogenic  sources  such  as  crops  and 
trees. 

Although  both  the  ROMNET  and  NAS 
studies  stress  the  need  for  additional 
NOx  controls,  the  emphasis  is  not 
merely  a  NOx-only  strategy.  Rather,  the 
importance  of  both  VOC  and  NOx  in  air 
quality  management  is  str<3ssed. 

E.  Smoke 

Smoke  from  compression-ignition 
engines  has  long  been  considered  a 
significant  nuisance  that  can  cause 
considerable  economic,  visibility,  and 
aesthetic  damage.  The  large  carbon 
particles  remain  suspended  for  long 
periods  and  refract  light,  thus  causing 
the  negative  environmental  effect  of 
reduced  visibility.  Furthermore,  these 
particles  are  often  wet  and  cause  costly 
damage  through  soiling  of  urban 
buildings,  homes,  cars  and  other 
property.  Such  particles  also  soil  human 
skin  and  clothes  and  are  associated  with 
increased  odor.  While  there  is  no 
concrete  connection  between  visible 
smoke  and  direct  health  effects,  there 
are  indications  that  visible  smoke  may 
have  an  adverse  effect  on  health.  In  any 
case,  there  are  substantial  costs  to 
society  in  terms  of  living  with  a  dirtier 
environment  or  alternatively,  paying  to 
clean  it  up.  Further,  the  public  is 
particularly  aware  of  this  highly  visible 
pollutant  that  comes  into  contact  with 
them  and  their  property.  Public  support 
for  effective  environmental  programs  is 
hampered  by  the  negative  impression 
brought  about  by  the  substantial 
nuisance  of  a  visible  pollutant  that  is 
left  uncontrolled,  especially  given  that 
the  health  effects  of  such  pollutant  are 
uncertain.  It  undermines  EPA  emission 
control  programs  to  allow  a  highly 


> ' '  The  ROMNET  modeling  domain  includes 
ConnecUcul,  Delaware.  Massachusetts.  Maryland, 
New  Jersey,  New  York,  Ohio,  Pennsylvania.  Rhrde 
Island.  West  Virginia.  Washington,  O.C.  Vermont. 
and  Virginia,  as  well  as  portions  of  Canada, 
Kentucky,  Indiana,  Maine,  Michigan,  New 
Hampshire.  North  Carolina,  and  1  enaessee. 
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visible  pollutant  that  can  have 
substantial  cost  to  society  to  remain 
uncontrolled  while  tightly  cxmtrolliog 
sources  that  emit  no  visible  pollutants. 

XI.  Coet-Effectiveness 

In  evaliiating  various  pollution 
control  options  EPA  connders  the  cost- 
effectiveness  of  the  control.  The  cxxt- 
effectiveness  of  a  pollution  control 
measure  is  typically  expressed  as  the 
cost  per  ton  of  pollutant  emissions 
reduced.  Other  things  being  equal,  the 
Agency  prefers  to  target  emission 
reductions  that  cost  less  per  ton  of 
emissions  reduced. 

A.  Cost  Per  Ton  ofNOx  Reduction 

The  proposed  NOx  standard  for  large 
nonroad  CI  engines  is  estimated  to  have 
a  cost-effectiveness  of  $86  per  ton  of 
NOx  removed  from  the  exhaust  of  the 
affected  engines.  This  is  based  on  the 
ratio  of  the  present  value  of  the  stream 
of  projected  costs  to  the  present  value  of 
the  stream  of  projected  bisneiits. 

B.  Comparison  to  Cost-Effectiveness  of 
Other  Emission  Control  Strategies 

The  cost-effectiveness  of  the  proposed 
nonroad  NOx  standards  may  be 
compared  to  other  CAA  measures  that 
reduce  NOx  emissions.  Title  I  of  the 
1990  Clean  Air  Act  Amendments 
requires  certain  areas  to  provide  for 
reductions  in  volatile  organic 
compounds  and  NOx  emissions  as 
necessary  to  attain  the  NAAQS  for 
ozone.  Title  I  specifically  outlines 
provisions  for  ih«  application  of 
reasonably  available  control  technology 
(RACT)  and  new  source  review  (NSR) 
for  major  NOx  emitters.  In  addition, 
EPA  anticipates  that  more  stringent 
reductions  in  NOx  emission  will  be 
necessary  in  certain  areas.  Such 
reductions  will  be  identified  through 
dispersion  modeling  analyses  required 
under  Title  I.  The  cost-effectiveness  of 
these  measures  is  generally  estimated  to 
be  in  the  range  of  $100  to  $5,000  per  ton 
of  NOx  reduced.*" 

In  addition  to  applying  NOx  control 
technologies  to  meet  requirements 
under  Title  I  of  the  Clean  Air  Act,  many 
point  sources  will  also  be  required  to 
meet  NOx  emission  rate  limits  set  forth 
in  other  programs,  including  those 
established  under  Title  IV  of  the  Act, 
which  addresses  acid  deposition  (that 
is,  acid  rain).  EPA  anticipates  that  the 
cost  of  complying  with  regulations 
required  under  section  407  of  the  CAA 
(Nitrogen  Oxides  Emission  Reduction 
Program),  which  proposes  nationwide 


limits  ■pplic^le  to  NOx  emission  from 
coal-fired  power  plants,  will  be  between 
$200  and  $250  per  t(»i. 

The  cost -effectiveness  of  controlling 
NOx  emission  from  on-highway  mobile 
sources  has  also  been  estimated.  The 
Tiw  I  NOx  standard  for  light-duty 
vehicles,  which  will  be  phased  in 
starting  in  1994,  is  estimated  to  cost 
$3,490  per  ton  of  NOx  rsdxioed.  "Hie 
1998  heavy-duty  highway  engine  NOx 
standard  is  estimated  to  cost  between 
$210  and  $260  per  ton  of  NOx  reduced 
and  the  recently  proposed  on-board 
diagnostics  regulation  is  estimated  to 
cost  $84  per  ton  of  NOx  reduced  from 
malfunctioning  in-u&e  light-duty 
vehicles. 

The  cost-effectiveness  of  the  VOC  and 
NOx  control  measures  discussed  above 
are  sununarieed  in  Table  15. 

Table  15.— CosT-EFFEcnvENESs  of 
Several  NOx  Control  Measures 


Coat-eftec- 

Control  measure 

th«n«ss($/ 

ton) 

Tier  I  NOx  starxlard  (LDVs)  

3,490 

TWe  1  statwnary  source  control 

100-5.000 

Heavy    duty    diesal    sUHXtard 

(1998ofvh»ghway)  „ 

210-260 

TiHa  tV  statkxury  souroa  con- 

trol   „.. 

20&-2S0 

On  t)oard  dii«rx>stics  (LOVs)  ... 

84 

Large     ry>nroad     CI     angina 

standards  

86 

■<'  U.S.  Earironmanta]  Ptofclioa  Agaocy.  The 
CtNin  Air  Act  sactioo  1SS<d)C«idMKi«4MiCiMt- 
tii>ctivaiuw.  ErA-450/2-91-OOB.  Nov«mbCT  1991. 


In  summary,  the  cost-effectiveness  of 
the  standard  included  in  the  current 
proposal  is  favorable  relative  to  the  cost- 
effiectiveness  of  several  other  NOx 
control  measures  required  under  the 
Clean  Air  Act.  To  the  extent  that  cost- 
effective  nationwide  controls  are 
applied  to  large  nonroad  Q  engines,  the 
need  to  apply  in  the  future  more 
expensive  additional  controls  to  mobile 
and  stationary  sources  that  also 
contribute  to  acid  deposition,  as  well  as 
ozone  nooattaimnent,  nutrient  loading, 
visibility,  and  particulate  matter  and 
nitrogen  dioxide  nonattainment  may  be 
reduced. 

Furthermore,  the  cost -effectiveness  of 
the  NOx  control  program  proposed  here 
is  also  favorable  relative  to  several 
mandated  VOC  control  measures. 
Because  many  state  air  quality  planners 
will  need  to  develop  a  mix  of  programs 
to  reduce  bclh  VOC  and  NOx  in  their 
nonattainment  areas,  the  overall  cost  of 
reducing  ambient  ozone  will  be 
dependent  on  the  cost-effectiveness  of 
both  VOC  and  NOx  controls.  Hence, 
cost-offef:tive  NOx  control  programs, 
such  as  the  one  proposed  here,  should 
result  in  lower  overall  ozone  control 
costs.  However,  direct  comperisoos  of 


dollar  per  ton  esdmatss  for  NOx  and 
VOC  control  measures  are  difficult 
because  the  relationship  between  NOx. 
VOC,  and  ambient  ozone  levels  varies 
from  area  to  area. 

XII.  Public  Partidpatioa 

A.  Comments  and  the  Public  Docket 

EPA  welcomes  comments  on  all 
aspects  of  this  proposed  rulemaking. 
While  EPA  is  not  publishing  the 
proposed  regulatory  language,  EPA 
welcomes  comments  on  it.  EPA  has  sent 
copies  of  the  language  to  those  business, 
environmental,  and  govemq;iental 
entities  expressing  interest  in  this 
proposal  and  invites  others  to  request  a 
copy  immediately.  See  the  "Obtaining 
Copies  of  the  Regulatory  Language"  at 
the  beginning  of  SUPPL£MENTARY 
INFORMATION.  Commenters  are  especially 
encouraged  to  give  suggestions  for 
changing  any  aspects  of  the  proposal 
that  they  find  objectionable.  All 
comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  the  EPA  Air  Docket  Section, 
Dodcet  No.  A-gi-24  (see  ADDRESSES). 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by  (1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT^  and 
not  to  the  public  docket.  This  will  help 
ensure  that  proprialary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  labeled  as  confidential 
information  as  part  of  the  basis  for  the 
final  rule,  then  a  nonconfidential 
version  of  the  document,  which 
summarizes  the  key  data  or  information, 
should  be  sent  to  the  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  will  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

B.  Public  Hearing 

Any  person  desiring  to  present 
testimony  regarding  this  proposal  at  the 
public  hearing  (see  DATES)  must  notify 
the  contact  person  hsted  above  of  sudi 
intent  at  least  ten  days  prior  to  the 
opening  day  of  the  hearing.  The  contact 
person  should  also  be  given  an  estimate 
of  the  time  required  for  the  presentation 
of  the  testimony  and  notification  of  any 
need  for  audio/visual  equipment. 
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Testimony  will  be  scheduled  on  a  first 
come,  first  serve  basis.  A  signup  sheet 
also  will  be  available  at  the  ra^stration 
table  the  nHiming  of  the  hearing  for 
scheduling  testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distributicm  to  the  audience.  In 
addition.  EPA  would  find  it  helpfid  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  at  least  one  week  before  the 
scheduled  hearing  date.  This  is  to  give 
EPA  staff  adequate  time  to  review  such ' 
material  before  the  hearing.  Advance 
copies  should  be  submitted  to  the 
contact  person  hsted. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
bearing  to  allow  submission  of  rebuttal 
and  supplementar>'  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket.  Docket  No.  A-91-24  (see 
AOOAESSES). 

Mr.  Richard  D.  Wilson.  Director  of  the 
Office  of  Mobile  Sources,  is  hereby 
designated  Presiding  Officer  of  the 
hearing.  The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding. 

XIII.  Adminiatrative  Requiremenls 

A.  Administrative  Designation  and 


Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major,"  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  (RIA)  be  prepared.  EPA 
determines  that  a  regulation  is  "major" 
if  the  annual  average  costs  of  the 
requirements  exceed  $100  million.  EPA 
has  estimated  that  the  annual  average 
cost  of  the  requirements  in  this 
regulation  does  not  exceed  $100 
miUion.  Therefore,  an  RIA  has  not  been 
prepared.  However,  a  draft  Regulatory 
Support  Document  that  addresses  the 
cost  impact  of  the  requirement::  of  these 
regulations  has  been  prepared  and  is 
available  in  the  docket. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  CM^  and  any  Q>A 
response  to  those  comments  are  in  the 
public  docket  for  this  rulemaking. 


B.  Reporting  and  Recordkeeping 
Requirements 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  s\ibmitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  EPA  has 
prepared  seven  Information  Collection 
Request  (ICR)  documents  for  this 
proposal.  Copies  of  the  ICR  documents 
may  be  obtained  from  Sandy  Farmer. 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW.  (PM-223Y);  Washington.  DC 
20460  or  by  calling  (202]  260-2740. 

The  seven  ICR  documents  that  have 
been  prepared  are: 


EPA  Docu- 
ment No. 


ICR  No.  783 
ICR  No.  11  .. 


ICR  No.  282 
ICR  No.  10  . 

ICR  No.  783 


ICR  No.  12 
ICR  No.  95 


Typeof  Wof- 
mation 


CetKfication  .... 

Salectiva  En- 
forcement 
Auditing. 

Emission  De- 
lect Report- 
ing. 

Importation  of 
Non- 

confomiing 
Vehides. 

Averaging, 
Banking, 
and  Trading. 

Exdusiorw  

Exemptions  .... 


OMB  control 
No. 


2060-0104 
2060-0064 


2060-^X>4e 


2060-0095 


2060-0104 


2060-0124 
2060-0007 


Each  ICR  document  estimates  the 
public  reporting,  recordkeeping,  and 
testing  bilrden  for  collecting  the 
specified  information,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  the  collection  of 
information. 

Send  comments  regarding  the  burden 
owti'nate  or  any  other  aspect  of  this 
collection  of  infonnation,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St..  S.W.  (PM-223Y): 
Washington,  DC.  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  D.C.  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

C.  Impact  on  Small  Entities 

The  Regulatory  FlexibiUty  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  fedwai 
regulations  upon  small  entities.  In 


instances  where  significant  impacts  are 
possible  on  a  subs  antial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

EPA  has  determined  that  this  rule  will 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
This  regulation  will  affect 
manufacturers  of  large  nonroad  Q 
engines,  a  group  that  does  not  contain 
a  substantial  number  of  small  entities. 
Manufacturers  will  be  able  to  take 
advantage  of  the  flexibiUty  afiorded  by 
the  averaging,  banking,  and  trading 
proeram. 

Tnerefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq..  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  40  CFR  Part  89 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Confidential  business  information, 
Environmental  protection,  Imports, 
Labeling,  Nonroad  source  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  26, 1993. 
Carol  M.  BrowoMr, 
Administrator. 
[PR  Doc.  93-11321  Filed  5-14-93;  845  am] 
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DEPARTMENT  OF  TRANSPORTATION 

NatlonaJ  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vahicia  Safety 
Standards;  Glazing  Matariais 

AGEWCV:  National  Highway  Traffic 

Safety  Administration. 

ACTlOH:  Termination  of  rulemaking. 

SUMMAfrr:  This  notice  terminates  two 
rulemaking  actions  relating  to  Standard 
No.  205  and  glazing  materials  used  in 
areas  not  requisite  for  driving  visibility. 
The  first  action  involves  a  petition  for 
rulemaking  submitted  by  LexaMar 
Corporation,  requesting  that  Test  No.  16. 
"Weathering,"  no  longer  be  applied  to 
plastic  glazing  (Items  4  and  5  glazing) 
installed  in  areas  not  requisite  for 
driving  visibihty.  The  second 
rulemaking  concerns  an  agency 
proposal  to  reexamine  the  need  to  apply 
Test  1.  "Light  Stability,"  to  glass  and 
glass  plastic  glazing  (Items  3  and  16 
glazing,  respectively)  installed  in  areas 
not  requisite  for  driving  visibility.  After 
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reviewing  the  rulemaking  records,  the 
agency  has  decided  to  terminate  both 
rulemakings.  The  tests  at  issue  are 
appropriate  for  glazing  in  areas  not 
requisite  for  driving  visibility  since  they 
evaluate  not  only  visibility,  but  also 
other  properties  such  as  glazing  strength 
and  durability. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Margaret  Gill,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
TrafBc  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  EX: 
20590,  (202)  366-6651. 

SUPPt£MENTARY  INFORMATION: 

I.  Background 

This  notice  concerns  Federal  Motor 
Vehicle  Safety  Standard  No.  205, 
Glazing  Materials,  which  specifies 
performance  requirements  for  glazing 
materials  for  use  In  motor  vehicles.  The 
purpose  of  the  standard  is  to  reduce 
injuries  resulting  from  impact  to  glazing 
surfaces,  to  ensiue  a  necessary  degree  of 
transparency  in  motor  vehicle  windows 
for  driver  visibility,  and  to  minimize  the 
possibility  of  occupants  being  tiirown 
through  the  vehicle  windows  in 
collisions. 

Standard  No.  205  provides  that,  with 
certain  exceptions,  glazing  materials  for 
use  in  motor  vehicles  (which  are 
referred  to  as  "Items"  of  glazing)  must 
conform  with  the  American  National 
Standard  Institute's  "Safety  Code  for 
Safety  Glazing  in  Motor  Vehicles 
Operating  on  Land  Highways"  Z26.1- 
1977,  as  supplemented  by  Z26.1A,  July 
3, 1980  (ANSI  Standard  Z26.1).  ANSI 
Standard  Z26.1  sets  forth  31  separate 
tests  to  which  various  types  of  glazing 
materials  can  be  subjected. 

This  notice  addresses  two 
rulemakings  concerning  the 
appropriateness  of  applying  certain 
specific  tests  to  glazing  in  areas  not 
requisite  for  driving  visibility.  The  first 
rulemaking  involves  a  petition  for 
rulemaking  submitted  by  LaxaMar 
Corporation,  a  supplier  of  plastic 
glazing  for  motor  vehicles.  As  explained 
below,  LexaMar  requested  that  the 
agency  delete  or  modify  Test  No.  16, 
"Weathering,"  with  respect  to  its 
applicability  to  plastic  glazing  (Items  4 
and  5  glazing)  installed  in  areas  not 
requisite  for  driving  visibility.  The 
second  rulemaking  concerns  an  agency 
initiative  to  reexamine  the  need  to  apply 
Test  1,  "Light  Stabihty,"  to  glass  and 
glass  plastic  glazing  (Items  3  and  16 
glazing,  respectively)  installed  in  areas 
not  requisite  for  driving  visibility. 

Both  Test  1  and  Test  16  evaluate  the 
effect  on  light  transmittance  before  and 
after  irradiation  procedures.  At  issue  in 
both  rulemaking  is  whether  subjecting 


the  glazing  to  the  irradiation  procedures 
solely  affects  the  visibility  properties  of 
the  glazing  or  whether  irradiation  also 
affects  the  strength  of  the  glazing.  If  the 
irradiation  affects  glazing  strength,  then 
the  tests  are  appropriate  for  all  glazing, 
including  glazing  used  in  areas  not 
requisite  for  driving  visibility. 

n.  Applicability  ofTast  16  Weathering 
Test  to  Plastic  Glazing 

As  explained  above,  ANSI  Standard 
Z26.1  sets  forth  a  variety  of  tests  to 
which  glazing  materials  are  subjected. 
Test  Number  16,  "Weathering," 
evaluates  whether  plastic  glazing  will 
successfully  withstand  exposure  to 
simulated  weather  conditions  over  an 
extended  period  of  time.  The 
weathering  test  specifies  that  the  glazing^ 
will  be  exposed  to  a  carbon  arc  light 
source  and  intermittent  water  spray  at 
elevated  temperatures.  After  being 
exposed  to  these  conditions  for  1000 
hours,  the  luminous  transmittance  of 
the  glazing  samples  is  then  evaluated. 
Several  different  items  of  glazing, 
including  item  4  and  item  5  plastic 
glazing,  are  subject  to  the  weathering 
test. 

On  November  11. 1991,  Mr.  Bruce 
Hudson  submitted  a  petition  on  behalf 
of  LexaMar,  requesting  that  the  agency 
amend  Standard  No.  205  with  respect  to 
the  applicability  of  the  weathering  test 
to  plastic  glazing.  The  petitioner 
explained  that  LexaMar  supplies  rigid 
plastic  panels  used  as  T-top  panels  and 
sun  and  moon  roof  panels  in  passenger 
cars.  The  petitioner  requested  that  the 
agency  amend  Standard  No.  205  (1)  to 
delete  Test  16  from  the  list  of  tests  that 
must  be  met  by  materials  used  in 
locations  not  requisite  for  driver 
visibility,  and  (2)  to  allow  use  of  either 
a  xenon  arc  or  carbon  arc  as  the  light 
source  for  the  weathering  test  and  the 
luminous  transmittance  test. 

In  support  of  its  request  that  NHTSA 
no  longer  apply  Test  Nd.  16  to  rigid 
plastics,  LexaMar  contended  that  this 
test  only  addresses  visibility  issues  and 
thus  does  not  assess  the  safety  of  glazing 
not  requisite  for  driver  visibility.  In 
particular,  LexaMar  contended  that  Test 
No.  16  only  evaluates  the  darkening  of 
glazing  over  time.  LexaMar  provided  no 
information  about  whether  the 
weathering  test  affected  glazing 
strength. 

In  support  of  its  request  to  allow  the 
use  of  a  xenon  arc  light  source,  LexaMar 
contended  that  the  carbon  arc  light 
source  is  technologically  outmoded  and 
does  not  replicate  the  real  world 
environment  as  well  as  the  xenon  arc. 
In  particular,  LexaMar  contended  that 
the  carbon  arc  emits  much  higher  levels 
of  radiation  than  actual  sunlight  and 


produces  wave  lengths  that  are 
unrepresentative  of  the  real  world. 

LexaMar  also  filed  a  fwtition  of 
inconsequential  noncompliance, 
claiming  that  the  plastic  panels  at  issue 
may  present  a  noncompliance  that 
would  be  inconsequential  as  it  relates  to 
motor  vehicle  safety.  However,  the 
agency  returned  the  inconsequentiality 
petition  to  LexaMar  because  it  did  not 
submit  a  defect  and  noncompliance 
report  pursuant  to  part  573,  as  the 
agency  had  requested. 

On  March  11, 1992,  NHTSA  granted 
the  LexaMar  rulemaking  petition 
requesting  that  the  agency  amend 
Standard  No.  205,  with  respect  to 
plastic  glazing  (Items  4  and  5)  used  in 
areas  not  requisite  for  driving  visibility. 
The  agency  also  began  gathering 
information  about  the  merits  of 
subjecting  such  glazing  to  the 
weathering  test.  To  that  end,  the  agency 
sent  a  letter  to  glazing  manufacturera 
and  testing  laboratories  requesting 
information  about  applying  the  light 
stability  and  weathering  test  to  plastic 
glazing.  The  agency  also  requested 
information  about  the  strength  of  plastic 
glazing  after  exposure  to  light  and  about 
the  li^t  source. 

Four  entities,  i.e.,  Libby  Owens  Ford 
(LOF),  the  Flat  Glass  Association  of 
japan,  Flachglas  AG,  and  ETL  Testing 
Laboratories  (ETL),  responded  to  this 
information  request.  LOF  and  ETL 
stated  that  ihey  have  observed  that 
plastics  undergo  physical  changes  in 
strength  properties  after  being  exposed 
to  accelerated  weathering.  These 
changes  indicate  degradation  and 
strength  loss.  All  four  respondents 
stated  that  the  xenon  arc  lamp  more 
closely  approximates  natural  sunshine, 
but  that  at  certain  wavelengths  does  not 
accelerate  the  weathering  process  as 
much  as  the  carbon  arc  lamp.  While 
they  indicated  that  use  of  the  xenon  arc 
lamp  has  increased,  the  respondents 
stated  that  problems  might  result  if  the 
agency  amended  the  Standard  to  allow 
its  use. 

After  reviewing  the  available 
information,  NHTSA  has  decided  to 
terminate  rulemaking  concerning  the 
LexaMar  request  that  the  weathering  test 
no  longer  apply  to  plastic  glazing.  Tlie 
agency  disagrees  with  the  petitioner's 
contention  that  Test  No.  16  evaluates 
visibility  only.  If  that  were  so,  then  Test 
No.  16  would  have  no  safety  relevance 
to  plastic  glazing  in  areas  not  requisite 
for  visibility.  In  fact,  the  agency  beheves 
that  along  with  evaluating  visibility. 
Test  No.  16  helps  evaluate  various 
weathering  effects  on  plastic  glazing, 
including  its  strength  and  durability. 
Therefore,  the  agency  has  concluded 
that  Test  No.  16  is  relevant  to  evaluating 
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the  MfiBty  of  items  of  glazing  not 
requisite  for  driver  visibility. 

NHTSA  has  also  decided  to  terminate 
the  rulemaking  on  LexaMar's  request 
concerning  ligbt  sources  because  there 
was  insufficient  information  to  justify 
amending  the  Standard  topermit  the 
use  of  the  xenon  arc  test.  Ine  agency 
notes  that  compared  to  the  xenon  arc 
test,  the  carbon  arc  test  accelerates  the 
weathering  process  and  thus  may  more 
fully  evaluate  the  long  term  effects  of 
the  weathering  of  plastic  glazing. 

NHTSA  notes  that  ANSI  and  the 
Society  of  Automotive  Engineers  (SAE) 
are  currently  evaluating  the  use  of  a 
xenon  arc  source.  The  agency  will 
continue  to  monitor  these  activities  and 
may  conduct  future  rulemaking  about 
the  xenon  arc  source,  depending  on  the 
outcome  of  SAE's  and  ANSI's  research. 

m.  Applicability  of  Test  1,  "Light 
Stability"  to  Laminated  Glass  and 
Glazing 

Test  Number  1,  "Light  Stability." 
evaluates  the  regular  (parallel)  luminous 
transmittance  of  glass  and  glass-plastic 
glazing  (referred  to  as.  Item  3  and  Item 
16  glazing)  after  being  exposed  to 
simulated  simlight  over  an  extended 
period  of  time.  The  light  stability  test 
requires  that  the  glazing  specimen  retain 
at  least  70  percent  of  the  original 
transmittance  and  be  free  of  defects, 
which  are  defined  as  bubbles  or  other 
noticeable  decomposition  other  than 
slight  discoloration. 

On  October  11, 1989.  NHTSA 
proposed  that  Item  3  and  Item  16 
glazing  need  not  be  subject  to  the  light 
stability  test  (54  FR  41632).  The  notice 
stated  the  agency's  tentative  conclusion 
that  there  was  no  need  to  subject  Item 
3  and  Item  16  glazing  to  any 
measurements  of  optical  quality  since 
these  items  of  glazing  are  used  only  in 
areas  not  requisite  for  driving  visibility. 

As  explained  above,  respondents  to 
the  agency's  request  for  information 
about  exposure  to  simulated  sunlight 
stated  that  such  exposiue  may  cause 
plastic  glazing  to  undergo  physical 
changes  in  its  strength  properties. 
Accordingly,  the  agency's  proposal  not 
to  subject  Item  3  glazing  to  Test  No.  1 
appears  to  have  been  inappropriate, 
since  that  test  also  assesses  glazing 
strength.  The  agency  further  concludes 
that  Test  No.  1  should  not  be  applied  to 
Item  16  glazing  since  Test  No.  16,  which 
is  aheady  required  for  this  item,  is 
comparable  to  Test  No.  1. 

Based  on  the  above  considerations, 
the  agency  is  terminating  the  two 
rulemakings  related  to  plastic  glazing 
used  in  areas  not  requisite  for  driving 
visibility. 


Authoritj:  IS  VS.C:  delegation!  of 
authority  at  49  CFR  l.SO  and  50:.8. 

Issued  oq:  May  10. 1993. 
Barry  Falrioa, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  93-11S43  Piled  S-14-93:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildllf*  Sorvtcc 

50  CFR  P«t  17 

Endangorad  and  Thraatonod  WiidUta 
and  Plants;  90-Day  Finding  and 
Commancament  of  Statua  Ravlaw  for  a 
PaUtion  to  Uat  tha  Bull  Trout 

AGENCY:  Fish  and  WildUfe  Service, 
Interior. 

ACDON:  Notice  of  petition  finding  and 
status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  Ust  the  bull  trout 
{Sdvelinus  confluentus)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  petition  was  found 
to  present  substantial  information 
indicating  the  requested  action  may  be 
warranted.  Through  issuance  of  this 
notice,  the  Ser\'ice  is  commencing  a 
formal  review  of  the  status  of  the  bull 
trout.  Information  regarding  the  species 
is  requested. 

DATES:  The  finding  in  this  notice  was 
made  on  May  10, 1993.  Comments  and 
materials  related  to  this  notice  may  be 
submitted  to  the  Field  Supervisor,  at  the 
address  below  until  further  notice.  All 
comments  and  materials  should  be 
submitted  at  the  earliest  possible  date  to 
ensure  their  use  in  the  final  decision. 
ADDRESSES:  Data,  information, 
comments  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Field  Supervisor,  Olympia 
Ecological  Services  Office,  3704  Griffin 
Lane  S£.,  suite  102,  Olympia. 
Washington  98501.  The  petition.  90-day 
finding,  supporting  data  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Q  Frederick,  Field  Sup)ervisor,  at 
the  address  above  or  206/753-9440. 

8UPPI.EMENTARY  MFORMATXM: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1533)  (Act)  requires  that  the 
Service  make  a  finding  on  whether  a 


petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
findii^  is  to  be  made  witnin  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Re^^ster.  If  the  Service  finds 
that  a  petition  presents  substantial 
information  indicating  that  the 
requested  action  may  be  warranted,  then 
the  Service  initiates  a  status  review  on 
that  species.  Section  4(bM3)(B)  of  the 
Act  requires  the  Service  to  make  a 
finding  as  to  whether  or  not  the 
petitioned  action  is  warranted  within 
one  year  of  receipt  of  a  petition  that 
presents  substantial  information.  With 
this  Federal  Register  notice,  the  Service 
announces  a  p>ositive  90-day  finding  on 
the  petition  to  list  the  bull  trout 
[Salvelinus  confluentus)  as  endangered 
and  initiates  a  review  of  the  species' 
status. 

This  finding  is  based  on  various 
documents,  including  published  and 
luipublisbed  studies,  agency  files,  field 
survey  records,  and  consultations  with 
Service  and  other  Federal  and  State 
personnel.  AH  documents  are  on  file  in 
the  Fish  and  Wildlife  Service  Ecological 
Services  Office  in  Olympia. 
Washington. 

On  October  30. 1992.  the  Service 
received  a  petition  to  Ust  the  bull  trout 
as  an  endangered  species  throughout  its 
range.  The  petitioners  also  requested  the 
emergency  listing  of  bull  trout 
populations  in  a  number  of  select 
"aquatic  ecosystems"  if  biological 
information  indicates  the  species  is  in 
imminent  danger  of  extinction.  The 
petition  was  submitted  by  the  following 
non-profit  conservation  organizations  in 
Montana:  Alliance  for  the  Wild  Rockies. 
Inc..  Friends  of  the  Wild  Swan,  and 
Swan  View  Coalition.  A  letter 
acknowledging  receipt  of  the  petition 
was  mailed  to  each  of  the  petitioners  on 
November  19, 1992.  On  January  7, 1993, 
the  Service  received  an  additional 
petition,  submitted  by  the  Oregon 
Chapter  of  the  American  Fisheries 
Society,  requesting  the  listing  of  bull 
trout  within  the  Upper  Klamath  River 
Basin.  The  Service  will  not  evaluate  the 
second  petition  separately  because  that 
request  is  already  oeing  evaluated  in 
response  to  the  first  petition. 
Information  submitted  %vith  the  second 
petition  would  instead  be  considered  as 
supporting  information  for  the  original 
range-wide  petition. 

Tne  bull  trout  is  a  mde-ranging  char 
with  an  historical  distribution  that 
included  most  drainages  from  the 
headwaters  of  the  Yukon  to  northern 
California  and  Nevada,  and  from  the 
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coast  of  British  Columbia  and 
Washington  to  headwater  streams  on  the 
east  side  of  the  Continental  Divide  (Haas 
and  McPhail  1991).  The  petitions  and 
accompanying  dociunentation  indicate 
the  bull  trout  has  been  and  continues  to 
be  in  serious  decline  throughout  its 
historical  range  due  to  habitat 
degradation  and  loss,  overharvest, 
genetic  isolation,  competition,  and 
hybridization  with  introduced  species. 

Life  History  Information 

Bull  trout  are  a  relatively  large,  native 
western  char,  similar  in  appearance  to 
Dolly  Varden  [Salvelinus  malma]  and 
brook  trout  (S.  fontinalis).  The 
taxonomic  classification  of  char  has 
been  fraught  with  difHculty.  Bull  trout 
are  closely  related  to  Dolly  Varden  and 
are  sympatric  with  Dolly  Varden  over 
parts  of  their  range,  most  notably  in  the 
Puget  Sound  region  of  Washington 
State.  Characteristics  distinguishing  the 
two  species,  as  well  as  a  taxonomic 
description  of  bull  trout,  are  presented 
by  Cavender  (1978).  A  principal 
component  analysis  using  a  series  of 
morphologic  measurements  by  both 
Dolly  Varden  and  bull  trout  supported 
Cavender's  designation  separating  the 
two  species  (Hass  and  McPhail  1991), 
and  in  areas  where  the  two  species 
occurred  together,  found  no  evidence  of 
interbreeding.  Of  the  two  species,  Dolly 
Varden  are  coastal  and  primarily 
anadromous,  and  bull  trout  are  an 
inland  species  with  resident  or  fluvial 
(i.e.,  migrating  from  larger  rivers  to 
spawn  in  smaller  streams),  adfluvial 
(i.e.,  migrating  from  lakes  and  reservoirs 
to  spawn  in  streams),  or  anadromous 
migration  patterns.  However,  Dolly 
Varden  are  more  prone  to  anadromy 
than  bull  trout,  perhaps  due  to  their 
coastal  distribution.  Hybridization 
between  brook  trout  and  bull  trout  can 
be  frequent  when  both  species  occur 
together,  and  the  resulting  hybrids  are 
almost  always  sterile  (Leary  et  al.  1991). 

Bull  trout  are  cold  water  salmonids, 
probably  achieving  their  widest 
distribution  during  and  immediately 
following  the  last  glaciation  (Bond 
1992),  and  are  rarely  found  in  streams 
with  a  maximum  temperature  greater 
than  18°C.  Optimal  temperatures  for 
embryo  development  are  between  2° 
and  4°C  (Pratt  1992).  Sexual  maturity  is 
typically  reached  at  age  5  or  6. 
Spawning  occurs  in  the  fall  (September- 
Ctetober),  in  low  gradient  streams  or 
stream  reaches,  with  water  temperatures 
below  9*  to  10°C,  over  iincompacted 
gravel  substrates,  with  water  velocities 
from  0.2  to  0.6  meters  per  second  (Pratt 
1992;  Fraley  and  Shepard  1989).  Bull 
trout  may  prefer  streams  with 
groundwater  inflow  (springs)  tm 


spawning  (Pratt  1992).  Among  other 
variables  (e.g.,  cover  elements,  flow 
refugia),  the  presence  and  percent 
composition  of  fines  (sediments  less 
than  6.35  millimeters  in  diameter) 
within  spawning  substrates  exerts  a 
particularly  direct  affect  on  successful 
spawning,  fry  emergence,  and  juvenile 
survival  (Weaver  and  Fraley  1991). 

Juvenile  and  resident  bull  trout  are 
primarily  insectivorous,  and  benthic  in 
distribution.  Fluvial  and  adfluvial 
migrating  bull  trout  tend  toward 
piscivory  with  increasing  size  (Goetz 
1989).  Bull  trout  use  of  larger  waters 
may  be  complex  and  include  extensive 
spawning  migrations. 

Status  Information 

In  recent  years.  Federal,  State,  and 
private  organizations  have  become 
increasingly  concerned  about  the  status 
of  bull  trout.  An  interagency  working 
group  of  Federal  and  State  biologists  has 
been  established  to  coordinate  State  by 
State  evaluations  of  population  status, 
bull  trout  distribution  maps,  and 
development  of  management  plans. 
Those  efforts  are  ongoing,  with  final 
products  expected  during  the  upcoming 
year.  The  Montana  Department  of  Fish, 
Wildlife,  and  Parks  recently  released  a 
status  review  of  the  bull  trout  (Thomas 
1992)  and  Washington's  Department  of 
Wildlife,  which  manages  resident  fish, 
recently  released  a  draft  management 
and  recovery  plan  for  bull  trout  and 
Dolly  Varden  (Washington  Department 
of  Wildlife  (WDW)  1992).  In  1990,  the 
Nevada  Department  of  Wildlife  also 
released  a  draft  bull  trout  management 
plan  Qohnson  1990).  Although 
population  trend  data  have  not  been 
uniformly  collected  throughout  the 
species'  range,  existing  information 
indicates  that  the  number  and 
distribution  of  populations  have  been 
reduced  in  recent  times.  The  following 
sections  provide  a  general  overview  of 
population  status  by  state  and  in 
Canada. 

Montana 

Historical  information  suggests  bull 
trout  were  widely  distributed 
throughout  western  Montana  (Thomas 
1992).  The  species'  current  distribution 
is  known  to  be  less  than  its  historical 
range.  Using  information  contained  in 
the  Interagency  Database,  Thomas 
(1992)  estimates  that  bull  trout  are 
known  to  occur  in  no  more  than  42 
percent  of  the  river  and  lake  reaches  in 
western  Montana,  including  tributaries 
and  portions  of  the  following  river 
basins:  Flathead,  Swan,  Clark  Fork, 
Blackfoot,  Bitterroot.  Kootenai,  and  St. 
Mary's.  Of  these  systems,  the  Flathead 
and  Swan  have  beian  the  most 


extensively  studied.  The  Flathead  River 
system  alone  contains  30  percent  of  the 
surveyed  stream  reaches  tnat  support 
bull  trout.  According  to  Thomas  (1992), 
bull  trout  populations  are  declining 
throughout  the  majority  of  drainages  in 
Montana.  Status  information  obtained 
through  personal  interviews  with 
Federal,  state,  and  tribal  biologists  was 
summarized  by  Thomas  (1992).  Risk  of 
extinction,  based  on  fish  abundance, 
habitat  value,  and  risk  of  hybridization 
with  brook  trout,  was  subsequently 
determined  for  831  stream  reaches  that 
were  known  to  support  bull  trout. 
Ratings  ranged  from  3  (lowest  risk)  to  12 
(highest  risk).  Only  32  reaches  (4 
percent)  had  a  low  risk  of  extinction 
(rating  3,  4,  or  5),  while  223  reaches  (27 
percent)  had  a  high  risk  (rating  10, 11, 
or  12).  "The  remaining  576  reaches  (69 
percent)  were  of  moderate  risk.  The 
author  noted  that  these  ratings  were  to 
be  used  primarily  as  a  measure  of 
relative  risk. 

Redd  (spawning  nest)  counts  have 
been  used  frequently  to  evaluate 
population  levels,  stability,  and 
distribution  of  bull  trout  (Graham  et  al. 
1980;  Pratt  1985).  Recent  redd  counts 
within  the  upper  Flathead  River  basin, 
long  considered  to  be  the  species' 
stronghold,  have  led  to  an  increased 
concern  for  the  status  of  this  population. 
The  1992  redd  counts  were  72  percent 
and  54  percent  lower  than  the  previous 
13-year  averages  for  the  North  Fork  and 
Middle  Fork  Flathead,  respectively 
(Weaver  1992).  A  decline  in  redd  counts 
and/or  low  numbers  of  adults  and 
juveniles  have  also  been  noted  within 
the  Clark  Fork,  Kootenai,  and  Blackfoot 
River  systems  (Peters  1990;  Thomas 
1992).  Bull  trout  within  the  mainstem 
Bitterroot  are  beUeved  to  be  extinct: 
remaining,  isolated  populations  are 
restricted  to  the  headwaters  of  pristine 
drainages.  The  Swan  River  drainage 
above  Bigfork  Dam  appears  to  support  a 
more  stable  population;  redd  counts  In 
1992  exceeded  the  previous  10-year 
average  by  24  percent  (Rumsey  1992). 

Idaho 

Published  trend  data  are  generally 
scant  for  bull  trout  populations  in 
Idaho.  The  petitioners  used  information 
contained  in  various  Idaho  Department 
of  Fish  and  Game  reports  to  map  the 
historic  distribution  of  bull  trout. 
According  to  this  map,  the  species' 
historic  distribution  included  the  Snake 
and  Bruneau  River  system  in  southwest 
Idaho,  as  well  as  the  Salmon, 
Clearwater,  St.  Joe,  Coeur  D'Alene,  Pend 
Oreille,  Priest  Lake,  and  Kootenai  Rivers 
in  central  and  north  Idaho.  Bull  trout 
were  also  present  in  the  Jarbidge  River 
drainage  in  southern  Idaho  (Warren  and 
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Partridge  1992).  According  to  the 
petition,  bull  trout  have  been  extirpated 
from  the  Snake  and  Bruneau  Riven.  In 
1992,  Warren  and  Partridge  (1992)  were 
\mable  to  detect  bull  trout  in  any  of  the 
19  sampling  points  located  along  the 
mainstem  and  two  forks  of  the  Jarbidge 
River  in  Idaho.  It  was  speculated  that 
warmer  water  temperatures  due  to 
drought  conditions  may  be  responsible 
for  the  species'  disappearance. 
Remaining  population  levels  on  the 
lower  St.  Joe  and  Kootenai  Rivers  may 
be  insufficient  to  maintain  viability  of 
the  bull  trout  populations  in  those 
systems  (Ned  Homer,  Idaho  Department 
of  Fish  and  Game,  pers.  comm.  1993). 
Redd  counts  conducted  in  1992  on  the 
upper  St.  Joe  River  revealed  only  58 
confirmed  redds  in  more  than  70  miles 
surveyed  (USOA  19g2a).  Redd  counts  in 
spawning  tributaries  to  Pend  Oreille 
Lake  have  been  steadily  declining  over 
time  (Homer,  pers.  comm.,  1993).  Bull 
trout  have  essentially  been  extirpated 
from  the  Coeur  d'Alene  system  (Homer, 
pers.  comm.,  1993;  Bill  Horton,  Idaho 
Department  offish  and  Game,  pers. 
comm.,  1993;  Dave  Cross,  U.S.  Forest 
Service,  pers.  comm.,  1993).  Extinction 
risks  were  evaluated  for  bull  trout 
populations  in  the  Idaho  Panhandle 
National  Forests  (USDA  1992b). 
Although  population  data  were  lacking, 
most  populations  were  suspected  to 
have  a  moderate  to  high  risk  of 
extinction. 

According  to  Schill  (1992), 
monitoring  conducted  on  43  Idaho 
streams  utilized  by  anadromous  fish 
species  revealed  a  steady  decline  in 
mean  densities  of  bull  trout  since  1985, 
from  0.132  to  0.048  fish  per  100  square 
meters,  although  low  water  levels  may 
have  altered  normal  species  distribution 
patterns.  Further,  bull  trout  were 
detected  in  only  24  percent  of  stream 
surveys  conducted  since  1985  and 
where  present,  densities  were  relatively 
low.  Spawning  escapement  in  the  Rapid 
River  has  been  variable  in  past  years, 
but  was  relatively  high  in  1991  (Schill 
1992). 

Washington 

The  historic  distribution  of  bull  trout 
in  Washington  once  included  most 
major  drainages  east  and  west  of  the 
Cascade  crest,  except  for  the  southwest 
ccxner  of  the  State  and  the  area  south 
and  east  of  the  Columbia  River  and 
north  of  the  Snake  River  (Goetz  1989; 
Mmgillo  1992).  Both  abundance  and 
distribution  of  bull  trout  in  Washington 
has  since  declined  particularly  in 
eastern  drainages  (Goetz  1989;  Mongillo 
1992).  The  Okanogan,  Lake  Chelan,  and 
lower  Yakima  populations  are  not 
extinct,  and  many  others  statewide  have 


been  fragmented  or  isolated.  Bull  trout 
numbers  in  the  mainstem  Columbia 
have  been  drastically  reduced  from 
historic  levels;  remaining  individuals 
are  usually  associated  with  larger 
tributary  populations  (Brown  1992a: 
Mongillo  1992).  According  to  Brown 
(1992b),  bull  trout  in  Washington  are 
considered  "vulnerable,"  with  a  portion 
of  existing  populations  at  risk  of 
becoming  threatened  or  endangered. 

The  Washington  Department  of 
Wildlife  recently  issued  a  draft 
management  and  recovery  plan  for  both 
bull  trout  and  Dolly  Varden  (WDW 
1992).  Both  species  were  addressed  due 
to  their  similar  life  histories  and 
taxonomy.  According  to  the  draft  plan, 
77  distinct  populations  of  bull  trout/ 
£)olly  Varden  currently  exist  in 
Washington.  Only  35  populations  had 
adequate  information  available  to  allow 
for  an  analysis  of  risk.  Of  these  35 
populations,  43  percent  (15 
populations)  are  at  moderate  to  high  risk 
of  extinction,  40  percent  (14 
populations)  are  at  low  risk,  and  17 
percent  (6  populations)  are  at  no 
immediate  risk  (Mongillo  1992).  Brown 
(1992a)  suggests  that  a  wide  zone  of  bull 
trout/Dolly  Varden  hybridization  or 
introgression  may  exist  where  coastal 
populations  are  believed  to  be 
sympatric.  A  clearer  understanding  of 
the  genetic  distinctiveness  of  sympatric 
populations  in  westem  Washington 
would  greatly  assist  in  understanding 
and  evaluating  either  species'  status. 

Oregon 

As  mapped  by  the  petitioners,  bull 
trout  were  historically  found  in  most 
Willamette  River  streams  west  of  the 
Cascades,  most  major  tributaries  of  the 
Columbia  and  Snake  Rivers  east  of  the 
Cascades,  and  in  streams  of  the  Klamath 
basin.  Presently,  bull  trout  are  confined 
primarily  to  headwater  tributaries  to  the 
Columbia,  Snake,  and  Klamath  Rivers 
(Rathff  and  Howell  1992).  Additionally. 
a  genetic  analysis  of  bull  trout  from  the 
Columbia  and  Klamath  River  systems 
determined  that  bull  trout  in  the 
Klamath  River  are  genetically  distinct 
from  Columbia  River  populations  (Leary 
etal.  1991).  Rathff  and  Howell  (1992) 
compiled  statewide  information  on  the 
location  and  status  of  bull  trout 
populations  in  Oregon,  classifying 
existing  populations  into  five  extinction 
risk  categories.  This  classification  was 
based  on  information  obtained  fitim 
various  Federal,  state,  and  private 
entities.  Of  the  65  identified 
populations,  9  have  a  low  risk  of 
extinction,  13  are  of  special  concern,  19 
are  of  moderate  extinction  risk,  12  are 
at  high  risk,  and  another  12  are  probably 
extinct  (Ratli^and  Howell  1992).  The 


petitioners  state  that  within  the  Klamath 
River  basin,  bull  trout  have  not  been 
documented  in  the  north  or  south  fork 
of  the  Sprague  River  since  1962,  and 
that  remaining  populations  exist  in  only 
seven  area  streams.  They  further  state 
that  estimates  of  effective  population 
size  in  these  7  streams  range  from  11  to 
201  individuals;  well  below  the  range  of 
1,000  to  10,000  needed  to  maintain 
minimum  population  viability. 

California  and  Nevada 

Northern  California  and  Nevada  are 
on  the  southern  fringe  of  the  historical 
distribution  of  bull  trout.  Bull  trout 
were  once  native  to  the  lower  McCloud 
River  in  northern  California,  but  the  last 
confirmed  occurrence  was  from  two 
angler-caught  fish  in  1975  (Rode  1990). 
Bull  trout  were  designated  an 
endangered  species  in  1980  by  the  State 
of  California,  and  an  attempt  was  made 
to  reintroduce  bull  trout  with  progeny 
from  the  Klamath  basin  in  Oregon 
(Howell  and  Buchanan  1992).  It  is  not 
known  whether  this  reintroduction  was 
successful.  Bull  trout  populations  in 
Nevada  are  confined  to  the  Jarbidge 
River  basin,  and  persist  in  low  densities 
near  headwater  areas  (Johnson  1990). 
Historic  occurrences  of  bull  trout  were 
only  recorded  in  the  Jarbidge  system 
(Johnson  1990). 

Canada 

The  historic  distribution  of  bull  trout 
in  Canada  is  believed  to  have  extended 
frt)m  the  headwaters  of  the  Yukon  south 
through  British  Columbia  and  Alberta, 
reaching  the  coast  in  British  Columbia 
only  at  the  Fraser  River  (Haas  and 
McPhail  1991).  The  petitioners 
reference  personal  communications 
with  several  Canadian  biologists  who 
state  that  the  species  is  in  a  serious  and 
steady  decline  throughout  Alberta,  with 
an  associated  reduction  in  the  scope  of 
its  range.  The  status  of  British 
Columbia's  bull  trout  populations  is  less 
clear. 

ThreaU 

Bull  trout  are  particularly  sensitive  to 
environmental  disturbances  (Fraley  et 
al.  1989;  Howell  and  Buchanan  1992; 
and  Thomas  1992).  Information 
contained  in  both  petitions  and  the 
Service's  files  indicate  the  bull  trout 
may  be  threatened  by  a  variety  of  factors 
including:  Habitat  degradation  and  loss; 
population  fragmentation  and  genetic 
isolation;  competition;  hybridization 
with  introduced  species;  and 
overharvest  (Fraley  et  al.  1989;  Rode 
1990;  Maehan  and  Bjomn  1991;  Brown 
1992b:  Howell  and  Buchanan  1992; 
Thomas  1992;  and  WDW  1992).  Other 
factors,  such  as  inadequate  r^ulatory 
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machaBUOM  and  grazing,  httv*  kad  a 
vahabla  ^Bct  OB  the  SfMciM  and  its 
habhaL  Tba  cumulativa  aflacU  of  thaaa 
various  threats  to  kmU  traut  •bould  ba 
evaluated. 

Tba  giaalait  risks  ikdag  the  spaoea 
axe  asaociafead  witb  habitat  Ums  and 
degradstioB.  and  the  isc^atkn  of 
popiikfbans.  The  loss  of  high  quality 
spawning  and  juvenile  leehng  habitat 
has  been  impKcatad  aa  tha  jviaoary 
reason  for  bull  trout  population  declinas 
(Fraley  et  al.  1989;  Goetz  1989;  Brown 
1992b;  and  RatlifTmd  Howali  1992). 
Land  use  activities  that  incraasa 
sedimentation,  reduce  water  quality, 
and  alter  streanr  morphology  have 
serkmsly  degraded  bull  trout  habitat 
and  rediiced  bull  trout  reproductive 
success  across  the  species'  range 
(Shepard  et  at.  1984;  Fraley  H  al.  1989; 
Broivn  1992b;  Ratliff  and  Howell  1992; 
and  Thomas  1992).  Higher  water 
temperatures  as  a  result  of  low  flows  or 
lack  of  stream  cover  are  also  suspected 
of  reducing  bull  trout  populations 
(Ratliff  and  HowaH  1992)  and  altering 
movement  or  distribution  of  fish  within 
a  system  (Warren  and  Partridge  1932>. 

Tba  construction  of  dams  1ms 
threatened  bull  trout  by  blocking 
migration  patterns  and  increasing  the 
risks  assodated  with  genetic  iscbtion 
(Bond  1992;  Ratliff  and  Howell  1992; 
Thomas  1992).  Construction  of  the 
McCloudDam  is  primarily  responsible 
for  the  extirpation  of  bull  trout  from  the 
McCIoud  River  in  CaHfomia  (Rode 
1990).  Dams  along  the  length  of  the 
Columbia  River  have  significantly 
altered  habitat  characteristics  important 
to  bull  trout  And  reduced  trout  access  to 
historic  spawning  tributaries  (Brown 
1992).  The  construction  of  Hungry 
Horse,  Bigfork.  and  Kerr  Dams  in 
Montana  has  blocked  or  eliminated  bull 
trout  migration  to  historic  spawning 
areas  sod  reduced  or  nearly  eHminated 
genetic  exchange  between  the  Flathead, 
Swan,  and  Clark  Fork  systems  (Fraley  et 
al.  1989;  and  Thomas  1992).  Barriers  to 
passage  have  Hiso  been  implicated  tn 


cbandng  bull  trout  liJi  history  pattofna 
from  fksvial  to  adfluvial  (Goetz  198dk 
the  ramifications  of  these  changea  aia 
not  waii  ttBdarstood.  FragsBentation  of 
drainage  natwrorks  can  axacaifaata  tha 
difficukias  facii^  «far4ii>ii>g  populationa 
(Ratliff  and  HofwaU  19ft2)  and  my  IsMi 
to  tha  axtioctkn  of  certain  fishes 
(Shaldon  1983). 

Bull  trout  an  susceptible  to  fishing 
pressure  due  to  their  aggressive  nature 
and  relativ©!y  large  size.  Overfishing, 
illegal  harvest,  and  even  historic 
botmties  have  been  identified  as  risks  to 
bull  trout  populations  in  Oregon  (Ratliff 
and  Howell  1992),  Washington,  (Brown 
1992b;  and  WDW  1992),  Nevada 
Oohnson  1990),  Montana  (Thomas 
1992),  and  Cah'fbmia  (Rode  1990). 
Recant  changes  in  state  fishing 
regulations  have  reduced  this  threat  in 
many  States,  but  specific  improvements 
or  remaining  risks  have  yet  to  be 
evaluated  rangewide. 

Hybridization  and  competition  with 
introduced  brook  trout  may  also 
threaten  bull  trout  populations. 
Hybridization  with  brook  trout,  and  tha 

£roductioa  of  often  sterile  hybrids,  may 
3  responsible  for  population  dadioes 
and  could  pose  a  serious  threat  to  some 
populations  (Goetz  1989;  Rode  1990; 
Leary  et  al.  1991;  Brown  1992b; 
Dambacher  etol.  1992;  MarUe  1992; 
and  Thomas  1992).  In  wastem  Montana. 
Leary  et  al.  (1991)  determined  that 
hybridization  with  brook  trout  resulted 
in  displacement  of  bull  trout  from  an 
area  where  the  species  was  previously 
the  predominant  fish  sampled. 

After  reviewing  the  petition  and 
information  contained  in  our  files,  tha 
Service  determines  that  sitbstantial 
information  has  been  presented 
indicating  that  listing  may  be  warranted, 
and  a  status  review  of  the  species  is 
hereby  initiated.  As  a  part  of  this 
review,  the  Service  will  evaluate  the 
status  of  distinct  population  segments 
and  determine  whether  listing  is 
warranted  for  either  the  species 


rangewide  or  cartafn  distinct  pepulatioB 
sagmants. 

Tha  Service  would  appiaciala  any 
addkional  data,  coounanla  and 
suggaationa  from  tha  public,  other 
concerned  governmental  aganciaa,  tba 
scieotific  coaunumty.  industry,  oc  any 
other  intaraatad  party  coaceming  tha 
status  of  tha  buU  trout,  Salvelinus 
confhtentus.  The  following  is  of 
particular  intareal  to  tha  Servica: 

(1)  Genetic  variation  within  and 
between  populations  of  bull  trout,  aa 
well  as  between  syrapatric  populatieea 
of  bull  trout  and  Dolly  Vardan; 

U)  Tha  extant  of  genetic  axchaaga 
between  resident.  fluviaL  adfhjviaX  and 
anadromous  fionna; 

(3)  Historic  and  current  population 
data,  which  may  assist  in  datamininf 
long-tarm  population  trends;  and 

(4)  The  existence  and  status  of 
distinct  population  segments. 

References  Qfed 

A  cooiplete  list  of  all  references  cited 

herein,  as  well  as  others,  is  availaUa 
upon  request  (sea  AOMiSSCS  sedioii^. 

AuthoTB 

The  authors  of  this  notice  are  Carolyn 
Scafidi  of  the  Ol3nBpia,  Washmglon 
Ecological  Services  Office,  and  Ron 
Rhew  of  tha  Portland,  Oregon  Ecoki^cal 
Services  Office  (see  AOOftESSES  section). 

List  of  Subjects  in  se  CFR  Part  17 

Endangered  and  threatened  wacias. 
Exp>orts.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

AaAontf:  Tlw  antbority  for  this  actkn  is 
ihe  Endan^arsd  Species  Act  of  1973.  as 
amended;  16  U.S  C  13«1-1407: 16  U.S.(1 
1531-1544;  16  U.SC.  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500;  uslesft  otWnwistf  noted. 

Dated  May  10, 1993. 
Richard  N.  Smitii, 

Acting  Director,  U.S.  Fhh  amd  WMI^ 
Service. 

(PR  Doc.  »3-11577  PtlMl  5-14-43:  8:45  an^ 
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ACTION 

Amended  Final  Notice  of  VISTA 
Guidelines 

AGENCY:  ACTION. 

ACTION:  Amended  final  notice  of  VISTA 
Guidelines. 

SUMMARY:  Certain  revisions  have  been 
made  to  the  Final  Notice  of  VISTA 
Guidelines  as  published  (Federal 
Register,  Vol.  50.  No.  147,  Wednesday. 
July  31,  1985).  This  Notice  returns 
certain  project  approval  authority  to   . 
Action  Regional  Directors  for  second 
atid  third-year  project  renewals,  as  well 
as  project  expansions. 
DATES:  The  Amendment  to  the  VISTA 
Guidelines  shall  take  effect  on  May  17. 
1093. 

FW  FURTHER  INFORMATION  CONTACT: 
Diana  London,  Acting  Assistant  Director 
for  VISTA  and  Student  Community 
Service  Programs,  at  (202)  606-4845. 
SUPPLEMENTARY  INFORMATION:  The 
following  changes  are  being  made  in  the 
VJISTA  Guidelines: 

I  Under— Part  III.  Section  B.  Project 
Approval  Process  for  Existing  VISTA 
Sponsors. 

Delete  from  subsection  1.  the  words  "for  a 
s«Cond  or  third  year." 

Delete  from  subsection  l.a  the  words  "for 
a  second  or  third  year  of  of>eration." 

Delete  from  subsection  2.  the  entire 
provisions  of  a.  and  b..  to  read:  "2.  The 
project  approval  process  outlined  below  is  to 
be  followed  for  all  existing  sponsors  seeking 
to  change  the  programmatic  emphasis(es)  of 
the  VISTA  project  and/or  substantially 
change  the  scope  of  the  activities  and  duties 
performed  by  the  volunteers  (e.g.  from 
literacy  to  job  development,  or  from 
agricultural  production  activities  to 
development  of  food  buying  clubs)." 
Renumber  current  subsection  "2.c.(l)"  to 
"2.a.". 

jRenumber  current  subsection  "2.c.(2)"  to 
"?.b.".  Delete  from  the  revised  subsection 
"2.b." — "beyond  a  third  year,  or  a",  and 
insert  "and  a"  before  the  word 
"lacommendafion" 


Renumber  current  subsection  "2.c.(3)"  to 
"2.C." 

Renumber  current  subsection  "2.c.(4)"  to 
"3". 

Renumber  current  subsection  "2.c45)"  to 
"4". 

Renumber  current  subsection  "2.c.(6)"  to 
"5". 

Dated:  May  11. 1993. 

Guy  Kowalczyk. 

Acting  Director.  ACTION. 

[FR  Doc.  93-11634  Filed  5-14-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Intent  To  Award  a  Grant  to  CARE 

agency:  Office  of  International 
Cooperation  and  Development  (OICD) 

ACTION:  Notice  of  intent. 

ACTIVITY:  OICD  intends  to  award  a  Grant 
to  CARE  for  a  revision  to  the  book. 
"Agroforestry  Extension  Training 
Sourcebook  and  Support  Materials." 

AUTHOnmr:  Section  1458  of  the  National 
Agricultural  Research.  Extension  and 
Teaching  Policy  Act  of  1977.  as 
amended  (7  U.S.C.  3291).  and  the  Food 
Security  Act  of  1985  (Pub.  L.  99-198). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1993  (FY93)  to 
support  expenses  for  Spanish 
translation  distribution  of  an  existing 
book,  "Agroforestry  Extension  Training 
Sourcebook  and  Support  Materials." 
Distribution  for  the  Spanish  version  of 
the  Sourcebook  will  target  agroforestry 
and  natural  resource  management 
activities  in  Latin  America. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $26,176  will  be  available  in 
FY93  as  partial  funding  support. 

Information  on  proposed  Grant  #59- 
319R-3-035  may  be  obtained  from: 
USDA/QICD/Administrative  Services, 
0324— South  Bldg.  Washington,  DC 
20250-4300. 

Dated:  May  11. 1993. 
Nancy  |.  Croft, 
Contracting  Officer. 

|FR  Doc.  93-11536  Filed  5-14-93;  8:45  ami 
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Soil  Conservation  Service 

Intent  To  Prepare  an  Environmental 
Impact  Statement;  UpCountry  Maui 
Watershed,  County  of  Maul,  HI 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
Department  of  Agriculture,  gives  notice 
than  an  environmental  impact  statement 
is  being  prepared  for  the  UpCountry 
Maui  Watershed,  County  of  Maui, 
Hawoii. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  R.  Conner,  State 
Conservationist,  Soil  Conservation 
Service,  P.O.  Box  50004,  Honolulu. 
Hawaii  96850,  telephone  (808)  541- 
2600. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional,  or  national  impncts  on  the 
environment.  As  a  result  of  these 
findings.  Nathaniel  R.  Conner,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are 
needed  for  this  project. 

The  local  sponsoring  asencies  for  the 
project  are  the  Olindn-Kuln  Soil  and 
Water  Conservation  District,  the  County 
of  Maui  Department  of  Water  Supply, 
and  the  State  of  Hawaii  Department  of 
Agriculture. 

The  project  concerns  a  plan  for 
agricultural  water  management. 
Unreliable  water  supply  in  the  Upper 
Kula  area  has  hampered  agricultural 
production  and  has  caused  crop  losses 
during  the  dry  season  and  frequent 
droughts.  The  objective  of  the  plan  will 
be  to  provide  adequate  agricultural 
water  supply  to  farmers  in  the  service 
area  of  the  Upper  Kula  Water  System. 
Alternatives  under  consideration  lo 
reach  these  oJjjectives  include 
improvements  to  the  Upper  Kula  Wafer 
System  collection,  storage  and 
distribution  elements. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
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circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individual* 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  A  meeting  to 
determine  the  scope  of  the  evaluation  of 
the  proposed  action  will  be  held  on  ]une 
9.  1993.  730  p.m..  at  (he  Eddie  Tarn 
Memorial  Center,  Makawao,  Maui. 
Further  information  on  the  proposed 
action  or  scoping  meeting  may  be 
obtained  from  Nathaniel  R.  Conner, 
State  Coiisarvationist,  at  the  above 
address. 

Date«i:N4ay4.  Id93. 
Nathaniel  R.  Cohmt. 
State  CbnaervotioHist. 

IFR  Doc.  93-11546  PiM  5-1^93;  8:45  ami 
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Di-PARTUENT  OF  COMMEftCE 

National  Institute  of  Standards  and 
Technology 

Government  Owned  Inventions 
Available  for  Licensing 

AGENCY:  Natiooal  bistitute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  government  owned 
inventions  available  for  licensing. 

SUMUAftY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Oepartment  of 
Commerce,  ajvd  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  ad.ieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FUamCR  INFORMATION  CONTACT: 
Technical  and  licensing  iii  form  at  ion  on 
these  inventions  may  be  obtained  by 
writing  to:  Bruce  E.  Maltson.  National 
Institute  of  Standards  and  Techi>ology, 
Office  of  Technology 
Commercialization.  Division  222. 
Building  221.  room  B256.  Gailhersburg. 
Maryland  20899;  Fax:  301-869-2751. 
Any  request  for  information  should 
include  the  NIST  Docket  No.  for  the 
relevant  invention(s)  as  indicated 
below. 

SUPPt.EMCNTARV  MFORMATION:  The 
inventioiM  available  for  liceosing  are: 

NIST  Docket  No.  90-032 

Title:  Intermetallic  Ti-Al-Nh  Alloys 
Based  oo  Strengthening  of  the 
Orthorhombic  Phase  by  Mega-type 
Phase 

Description:  High  strength,  low 
density  titanium-aiuaunum-niubiuin 


alloys  and  the  microstructure  of  such 
alloys.  This  alloy  has  a  superior 
combination  of  fracture  toughness  and 
high  yield  strength  up  to  1500  F. 
Superior  combination  means  that  the 
alloy  has  at  least  as  high  or  higher 
combined  fracture  toughness  and  yield 
strength  than  conventional  aluminum 
alloys.  Such  superior  alloys  are 
particularly  well-suited  for  aerospace 
applications. 

NIST  Docket  No.  90-035    . 

Title:  High  Speed,  Amplitude  Variable 
Thrust  Control 

Description:  A  device  for  high  speed, 
amplitude  variable  thrust  control.  This 
invention  may  be  useful  in:  precision 
attitude  control  and/or  pointing  and 
stabilizing  of  spacecraft  and  satellites; 
precision  process  control  such  as  a 
reagent  addition  system  for 
semiconductor  processing  where 
corrosive  and/or  doping  gases  must  be 
metered  precisely  to  achieve  desired 
deposition  or  substrate  removal 
thicknesses  on  the  order  of  a  micron; 
structural  research,  automotive  and/or 
aerospace  fatigue  te.sting;  or  even  active 
control  of  buildings  during  earthquakes 
or  high  wind  conditions  to  provide  real 
time  damping  of  lateral  forces  on  the 
building. 

NIST  Docket  No.  92-004 

Title:  Automated  Recognition  of 
Characters  Using  Optical  Filtering  with 
Positive  and  Negative  Functions 
Encoding  Pattern  and  Relevance 
Information 

Description:  A  method  and  a^^aratus 
for  recognition  c^hand  printed 
characters  using  pairs  of  positive  and 
negative  correlative  functions  (PNCFs), 
the  PNCFs  including  both  pattern  and 
relevance  information,  implemented  by 
optical  elements.  A  set  of  optical 
elements  having  varying  optical  density 
corresponding  to  a  set  of  two- 
dimensional  PNCFs  is  generated.  A 
pattern  of  illumination  responsive  to  the 
image  of  the  character  to  be  identified 
is  simultaneously  transmitted  through 
each  of  the  optical  elements 
implementing  the  PNCFs.  The  amount 
of  light  transnn'tted  through  each  of  the 
elements  is  measured,  providing  a 
transmission  coefficient.  The 
transmission  coefficients  are  the  inputs 
to  a  neural  network,  such  that  the  inputs 
to  the  neural  network  are  a  set  of 
transmission  coefficients  resulting  from 
transmission  of  light  corresponding  to  a 
character  to  be  identified  through  a 
complete  set  of  optical  elements 
implementing  a  set  of  PHCFs.  The 
neural  network  calculates  weighted 
sums  of  the  transmission  coefficients. 
The  neural  network  may  be 


implemented  as  a  network  of  resistors 
connected  between  input  nodes, 
intermediate  nodes,  and  output  nodes. 
The  output  node  having  the  highest 
voltage  identifies  the  character  to  be 
identified. 

NIST  Docket  No.  92-005 

Title:  Automated  Recoj^tion  of 
Characters  Using  Optical  Filtering  with 
Maximum  Uncertainty — ^Minimum 
Variance  (MUMV)  Functions 

Description:  A  metbod  and  apparatus 
for  tecognibon  of  hand  printed 
characters  using  maximum 
uncertainty — minimum  variance 
(MUMV)  functions,  sodi  as  Gabor 
functions,  implemented  by  optical 
elements.  A  set  of  optical  elements 
having  varying  optical  density 
corresponding  to  a  set  of  two- 
dimensional  MUMV  functions  is 
generated.  A  pattern  of  illumination 
responsive  to  the  image  of  the  charactac 
to  be  identified  is  simultaneously 
transmitted  through  each  of  the  optical 
elentenls  implementing  the  MUMV 
functions.  The  amount  of  light 
transmitted  through  each  of  the 
elements  is  measured,  providLog  a 
transmission  coefficient.  Such 
transmission  coefficients  are  used  as  a 
set  of  inputs  to  a  neural  network,  such 
thett  the  inputs  to  the  neural  network  aie 
a  set  of  transmission  coefficients 
resulting  from  transmission  of  light 
corresponding  to  a  character  to  be 
identified  through  a  complete  set  of 
optical  elements  implementing  a  set  of 
two-dimensional  MUMV  functions.  The 
neural  network  calculates  weighted 
sums  of  the  transmission  coefficients. 
The  neural  network  may  be 
implemented  as  a  network  of  resistors 
connected  between  input  nodes, 
intermediate  nodes,  and  output  nodes. 
The  output  node  having  the  highest 
voltage  identifies  the  character  to  be 
identified. 

NIST  Docket  No.  92-010 

Title:  Synthefic  Perturbation  Timing 
of  Computer  Programs 

Description:  A  nrtethod  and  a  system 
for  tuning  computer  programs  that  run 
on  parallel  computer  systems  by  using 
synthetic  perturbations.  This  invention 
involves  placiitg  synthetic 
perturbations,  e.g..  time  delays,  into 
selected  locations  of  the  code  of  a 
computer  program  to  be  tuned.  The 
impact  of  these  time  delays  on  the 
overall  performance  of  the  computer 
program,  as  quantified  by  its  run  time, 
is  then  determined.  By  running  different 
trials  with  different  values  selected  foe 
the  time  delays,  a  set  of  resulting  run 
times  is  generated.  Statistical  analysis  is 
then  performed  on  these  results  to 
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identify  the  segments  of  prograjn  code 
that  are  most  critical  in  tarms  of 
affecting  the  ]}erformance  of  the 
program.  The  user  can  then  optimize 
those  code  segments. 

MST  Docket  No.  92-011 

Title:  Method  and  Materials  for  the 
Assay  of  Several  Classes  of  Enzymes  by 
Light-Scattering  Techniques  Using 
Substrate  Coated  Colloidal  Particles 

Description:  A  method  for  performing 
an  enzyme  assay  using  light-scattering 
techniques  in  which  substrate  coated 
colloidal  particles  are  prepared,  the 
coated  particles  are  diluted  in  an 
enzyme  to  be  assayed  therewith  causing 
a  change  in  the  particles,  and  the 
particles  are  monitored  using  light- 
scattering  techniques.  The  substrate  is 
preferably  polymeric.  The  particles  are, 
for  example,  ferro fluid.  A  test  kit  for 
performing  such  assays  can  also  be 
prepared. 

MST  Docket  No.  92-028 

Title:  A  Procedure  for  Digital  Imi.-;e 
Restoration 

Description:  A  new  procedure  in 
digital  image  restoration  based  on  the 
use  of  a  new  type  of  a-priori  constraint. 
The  procedure  reduces  the  effects  of 
noise  in  the  restoration  process  better 
than  the  current  art.  Use  of  this 
procedure  allows  greater  identification 
of  fine  detail  where  blurring  occurs  due 
to  noise. 

NISI  Docket  No.  92-045 

Title:  Micro-Hotplate  Devices  and 
Methods  for  Theh  Fabrication 

Description:  A  design  and  fabrication 
methodology,  for  silicon 
micromachined  micro-hotplate  which 
are  manufactured  using  commercial 
CMOS  foundries  techniques  with 
additional  post-fabrication  processing. 
The  micro-hotplates  are  adaptable  for  a 
host  of  applications.  The  methodology 
for  Ihe  fabrication  of  the  micro-hotplates 
is  based  on  commercial  CMOS 
compatible  micromachining  techniques. 
The  novel  aspects  of  the  micro-hotplates 
are  In  the  design,  choice  and  layout  of 
the  materials  layers,  and  the 
applications  for  the  devices.  The  micro- 
hotplates  have  advantages  over  other 
similar  devices  in  the  manufacture  by  a 
standard  CMOS  process  which  include 
low-cost  and  easy  integration  of  VLSI 
circuits  for  drive,  communication,  and 
control.  The  micro-hotplates  can  be 
easily  incorporated  into  arrays  of  micro- 
hotplates  each  with  individualized 
circuits  for  control  and  sensing  for 
indef»endent  operation. 


NIST  Docket  No.  92-046 

Titie:  Temperature-Controlled. 
Micromachined  Arrays  for  Qiemical 
Sensor  Fabrication  and  Operation 

Description:  Planar  forms  of 
chemically-sensitive  materials  have 
been  combined,  under  temperature 
control,  with  the  pixels  of  a  specially- 
designed  micro-hotplate  array  to 
produce  a  miniature  device  capable  of 
analyzing  chemical  mixtures.  The 
device  uses  integrated  multiple 
elements  having  different  adsorption 
properties  and  temperatures  to 
collectively  achieve  chemical  selectivity 
in  sensing.  The  method  of  making  and 
using  the  device  of  the  present 
invention  can  be  readily  adapted  for 
commercial  production  to  manufacture 
a  range  of  devices  with  improved 
sensing  performance. 

NIST  Docket  No.  92-047 

Title:  Apphcation  of  Microsubstrates 
for  Materials  Processing 

Description:  Arrays  of  microfabricated 
hotplates  have  been  used  as  substrate 
arrays  for  materials  processing  on  a 
microscopic  scale.  Properties  of 
individual  elements  (pixels)  of  liie 
array,  such  as  temperature  and  voltage 
bias,  are  controlled  by  addressing  a 
given  pixel  with  appropriate  signals. 
Materials  are  deposited  into  pixels  with 
individually  controlled  deposition 
conditions  (pixel  temperature,  bias). 
Pixels  are  also  addressed  to  control 
properties  during  post-deposition 
processing  steps  such  as  heating  in 
vacuum  or  various  gases  to  alter 
sloichiometry  of  a  single  material,  or  to 
alloy  multiple  composition  materials. 
The  addressable  heating  characteri.stics 
may  also  be  used  for  a  maskless 
lithography  on  pixel  elements.  The 
result  is  an  array  of  separately,  but 
simultaneously,  processed  Elms. 
Propertie.s  of  film  elements  may  be 
measured  using  electrical  contact  pad.s. 
The  array  of  processed  films  may  be 
used  for  sensors,  electronic  devices, 
greatly  accelerated  materials 
development  processes,  and  solid  slate 
physics,  biology  and  chemistry  studies. 

NIST  Docket  No.  93-023 

Title:  Method  and  Apparatus  for 
Precisely  Measuring  Accelerating 
Voltage  Applied  to  X-Ray  Sources 

Description:  This  invention  allows  the 
accurate  measurement  of  the 
accelerating  voltage  applied  to  an  x  ray 
tube.  Variation  in  accelerating  voltage 
affects  the  amoiuit  of  radiation 
penetrating  the  radiated  object  and  thus 
the  contrast  of  the  resulting 
radiographic  image,  in  certain 
diagnostic  applications,  e.g. 


mammography  and  coronary 
angiography,  radiographic  contrast  is 
critical  to  making  an  accurate  diagnosis. 
This  invention  allows  precise 
measurement  of  the  accelerating  voltage 
and  thus  accurate  calibration  of  x-ray 
equipment  to  ensure  proper  contrast  in 
the  resulting  images. 

Dated;  May  10. 1993. 
Raymond  G.  Kunmer, 

Acting  Director. 

[FR  Doc.  93-11633  Filed  5-14-93;  8  45  ami 
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Announcing  a  Meeting  of  the 
Computer  System  Security  and  Privacy 
Advisory  Board 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App.. 
notice  is  hereby  given  tliat  the  Cxjmputer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday.  June  2. 
1993.  from  9  a.m.  to  5  p.m.,  Thursday, 
June  3.  1993.  from  9  a.m.  to  5  p.m.,  and 
Friday.  June  4. 1993  from  9  a.m.  to  1 
p.m.  The  Advisory  Doard  uas 
establisiied  by  the  Computer  Security 
Act  of  1987  (Pub.  L.  100-235)  to  advise 
the  Secretary  of  Commerce  and  the 
Director  of  NIST  on  security  and  privacy 
issues  pertaining  to  Federal  computer 
systems  and  report  its  findings  to  the 
Secretary  of  Commerce,  the  Director  of 
the  Office  of  Management  and  Budget, 
the  Director  of  the  National  Security 
Agency,  and  the  appropriale  committees 
of  the  Congress.  All  se.ssions  will  be 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on  June 
2-4.  1993.  On  June  2  and  3.  1993  the 
meeting  will  take  place  from  9  am.  to 
."i  p.m.  aiid  on  June  4.  1993  from  9  a.m. 
to  1  p.m. 

Public  submi.ssions  (as  described 
below)  are  due  by  4  p.m.  (tDT)  May  27. 
1993  to  allow  for  sufficient  time  for 
distribution  to  and  review  by  Board 
members. 

ADDRESSES:  The  meeting  will  take  plar4; 
at  the  National  Institute  of  Standards 
and  Technology.  Gaithersburig.  MD.  On 
June  2  and  4.  1993,  the  meeting  will  be 
held  in  the  Administration  Building. 
Lecture  Room  "B",  and  on  June  3  the 
meeting  will  be  hold  in  the 
Administration  Building.  "Creen 
Auditorium". 

Submissions  (as  destTil)ed  below), 
including  copyright  waiver  if  required, 
should  be  addressed  to:  Cryptographic 
Issue  Statements.  Computer  System 
Security  and  Privacy  Advi.'iory  Board. 
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Technology  Building,  room  B-154. 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD.  20899  or 
via  FAX  to  301/948-1784.  Submissions, 
including  copyright  waiver  if  required, 
may  also  be  sent  electronically  to 
"crypto@csrc.ncsl.nist.gov". 

Agenda 

— Welcome  and  Review  of  Meeting 

Agenda 
— Government-developed  "Key  Escrow" 

Chip  Announcement  Review 
— Discussion  of  Escrowed 

Cryptographic  Key  Technologies 
— Review  of  Submitted  Issue  Papers 
— Position  Presentations  &  Discussion 
— Public  Participation 
— Annual  Report  and  Pending  Business 
— Close 


Public  Participation 

This  Advisory  Board  meeting  will  be 
devoted  to  the  issue  of  the 
Administration's  recently  announced 
government-developed  "key  escrow" 
chip  cryptographic  technology  and, 
more  broadly,  to  public  use  of 
cryptography  and  government 
cryptographic  policies  and  regulations. 
The  Board  has  been  asked  by  NIST  to 
obtain  public  comments  on  this  matter 
for  submission  to  NIST  for  the  national 
review  that  the  Administration's  has 
announced  it  will  conduct  of 
cryptographic-related  issues.  Therefore, 
the  Board  is  interested  in:  (1)  Obtaining 
public  views  and  reactions  to  the 
government-developed  "key  escrow" 
chip  technology  announcement,  "key 
escrow"  technology  generally,  and 
government  cryptographic  policies  and 
regulations  (2)  hearing  selected 
summaries  of  written  views  that  have 
been  submitted,  and  (3)  conducting  a 
general  discussion  of  these  issues  in 
public. 

The  Board  solicits  all  interested 
parties  to  submit  well-written,  concise 
issue  papers,  position  statements,  and 
background  materials  on  areas  such  as 
those  listed  below.  Industry  input  is 
particularly  encouraged  in  addressing 
♦he  questions  below. 

Because  of  the  volume  of  responses 
expected,  submittors  are  asked  to 
identify  the  issues  above  to  which  their 
submission(s)  are  responsive. 
Submittors  should  be  aware  that 
copyrighted  documents  cannot  be 
accepted  unless  a  written  waiver  is 
included  concurrently  with  the 
submission  to  allow  NIST  to  reproduce 
the  material.  Also,  company  proprietary 
information  should  not  be  included, 
since  submissions  will  be  made  publicly 
available. 

This  meeting  specifically  will  not  be 
a  tutorial  or  briefing  on  technical  details 


of  the  government-developed  "key 
escrow"  chip  or  escrowed  cryptographic 
key  technologies.  Those  wishing  to 
address  the  Board  and/or  submit  written 
position  statements  are  requested  to  be 
thoroughly  familiar  with  the  topic  and 
to  have  concise,  well-formulated 
opinions  on  its  societal  ramifications. 

Issues  on  which  comments  are  sought 
include  the  following: 

1.  Cryptographic  Policies  and  Social/ 
Public  Policy  Issues 

Public  and  Social  policy  aspects  of 
the  government-developed  "key 
escrow"  chip  and,  more  generally, 
escrowed  key  technology  and 
government  cryptographic  policies. 

Issues  involved  in  balancing  various 
interests  affected  by  government 
cryptographic  policies. 

2.  Legal  and  Constitutional  Issues 

Consequences  of  the  government- 
developed  "key  escrow"  chip 
technology  and,  more  generally,  key 
escrow  technology  and  government 
cryptographic  policies. 

3.  Individual  Privacy 

Issues  and  impacts  of  cryptographic- 
related  statutes,  regulations,  and 
standards,  both  national  and 
international,  upon  individual  privacy. 

Issues  related  to  the  privacy  impacts 
of  the  government-developed  "key 
escrow"  chip  and  "key  escrow" 
technology  generally. 

4.  Questions  Directed  to  American 
Industry 

4.A    Industry  Questions:  U.S.  Export 
Controls 

4.A.1    Exports — General 

What  has  been  the  impact  on  industry 
of  past  export  controls  on  products  with 
password  and  data  security  features  for 
voice  or  data? 

Can  such  an  impact,  if  any,  be 
quantified  in  terms  of  lost  export  sales 
or  market  share?  If  yes,  please  provide 
that  impact. 

How  many  exports  involving 
cryptographic  products  did  you  attempt 
over  the  last  f-ve  years?  How  many  were 
denied?  What  reason  was  given  for 
denial? 

Can  you  provide  documentation  of 
sales  of  cryptographic  equipment  which 
were  lost  to  a  foreign  competitor,  due 
solely  to  U.S.  Export  Regulations. 

What  are  the  current  market  trends  for 
the  export  sales  of  information  security 
devices  implemented  in  hardware 
solutions?  For  software  solutions? 

4. A. 2    Exports — Software 

If  the  U.S.  software  producers  of  mass 
market  or  general  purpose  software 


(word  processing,  spreadsheets, 
operating  environments,  accounting, 
graphics,  etc.)  are  prohibited  from 
exporting  such  packages  with  file 
encryption  capabilities,  what  foreign 
competitors  in  what  coimtries  are  able 
and  willing  to  take  foreign  market  share 
from  U.S.  producers  by  supplying  file 
encryption  capabilities? 

what  is  the  impact  on  the  export 
market  share  and  dollar  sales  of  the  U.S. 
software  industry  if  a  relatively 
inexpensive  hardware  solution  for  voice 
or  data  encryption  is  available  such  as 
the  government-developed  "key 
escrow"  chip? 

What  has  been  the  impact  of  U.S. 
export  controls  on  Computer  Utilities 
software  packages  such  as  Norton 
Utilities  and  PCTools? 

What  has  been  the  impact  of  U.S. 
export  controls  on  exporters  of  Other 
Software  Packages  (e.g..  word 
processing)  containing  file  encryption 
capabilities? 

What  information  does  industry  have 
that  Data  Encryption  Standard  (DES) 
based  software  programs  are  widely 
available  abroad  in  software 
applications  programs? 

4.A.3    Exports — Hardware 

Measured  in  dollar  sales,  units,  and 
transactions,  what  have  been  the 
historic  exports  for:  Standard  telephone 
sets.  Cellular  telephone  sets.  Personal 
computers  and  work  stations,  FAX 
machines,  Modems.  Telephone 
switches. 

What  are  the  projected  export  sales  of 
these  products  if  there  is  no  change  in 
export  control  policy  and  if  the 
government-developed  "key  escrow" 
chip  is  not  made  available  to  industry? 

What  are  the  projected  export  sales  of 
these  products  if  the  government- 
developed  "key  escrow"  chip  is 
installed  in  the  above  products,  the 
above  products  are  freely  available  at  an 
additional  price  of  no  more  than  $25.00. 
and  the  above  products  are  exported 
without  additional  licensing 
requirements? 

What  are  the  projected  export  sales  of 
these  products  if  the  government- 
developed  "key  escrow"  chip  is 
installed  in  the  above  products,  the 
above  products  are  freely  available  at  an 
additional  price  of  no  more  than  $25,00. 
and  the  above  products  are  to  be 
exported  with  an  ITAR  munitions 
licensing  requirement  for  all 
destinations? 

What  are  the  projected  export  sales  of 
these  products  if  the  government- 
developed  "key  escrow"  chip  Is 
installed  in  the  above  products,  the 
above  products  are  freely  available  at  an 
additional  price  of  no  more  than  $25.00. 
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and  the  above  products  are  to  be 
exported  with  a  Department  of 
Commerce  Licensing  Requirement  for 
all  destinations? 

4.A.4    Exports — Advanced 
Telecommunications 

What  has  been  the  impact  on  industry 
of  past  export  controls  on  other 
advanced  telecommunications 
products? 

Can  such  an  impact  on  the  export  of 
other  advanced  telecommunications 
products,  if  any,  be  qualified  in  terms  of 
lost  export  sales  or  market  share?  If  yes, 
provide  that  impact. 

4.B    Industry  Questions:  Foreign 
Import/Export  Regulations 

How  do  regulations  of  foreign 
countries  affect  the  import  and  export  of 
products  containing  cryptographic 
functions?  Specific  examples  of 
countries  and  regulations  will  prove 
useful. 

4.C    Industry  Questions:  Customer 
Requirements  for  Cryptography 

What  are  current  and  future  customer 
requirements  for  information  security  by 
function  and  industry?  For  example, 
what  are  current  and  future  customer 
requirements  for  domestic  banking, 
international  banking,  funds  transfer 
systems,  automatic  teller  systems, 
payroll  records,  financial  information, 
business  plans,  competitive  strategy 
plans,  cost  analyses,  researdi  and 
development  records,  technology  trade 
secrets,  personal  privacy  for  voice 
communications,  and  so  forth?  What 
might  be  good  sources  of  such  data? 

What  impact  do  U.S.  Government 
mandated  information  security 
standards  for  defense  contracts  have 
upon  demands  by  other  commercial 
users  for  information  security  systems 
in  the  U.S.?  In  foreign  markets? 

What  threats  are  your  product 
designed  to  protect  against?  What 
threats  do  you  consider  unaddressed? 

What  demand  do  you  foresee  for  (a) 
cryptographic  only  products,  and  (b) 
products  incorporating  cryptography  in: 
(1)  The  domestic  market,  (2)  in  the 
foreign-only  market,  and  (3)  in  the 
global  market? 

4.0    Industry  Questions:  Standards 

If  the  European  Community  were  to 
announce  a  non-DES,  non-public  key 
European  Community  Encryption 
Standard  (ECES).  how  would  your 
company  react?  Include  the  new 
standard  in  product  line?  Withdraw 
from  the  market?  Wait  and  see? 

What  are  the  impacts  of  govemmmt 
cryptographic  standards  on  U.S. 
industry  (e.g..  Federal  Information 


Processing  Standard  46-1  (the  Data 
Encryption  Standard]  and  the  proposed 
Digital  Signature  Standard}? 

5.  Questions  Directed  to  The  American 
Business  Community 

5.A    American  Business:  Threats  and 
Security  Requirements 

Describe,  in  detail,  the  threat(s),  to 
which  you  are  exposed  and  which  you 
believe  cryptographic  solutions  can 
address. 

Please  provide  actual  incidents  of 
U.S.  business  experiences  with 
economic  espionage  which  could  have 
been  thwarted  by  applications  of 
cryptographic  technologies. 

What  are  the  relevant  standards  of 
care  that  businesses  must  apply  to 
safeguard  information  and  what  are  the 
sources  of  those  standards  other  than 
Federal  standards  for  government 
contractors? 

What  are  U.S.  business  experiences 
with  the  use  of  cryptography  to  protect 
against  economic  espionage,  (including 
current  and  projected  investment  levels 
in  cryptographic  products)? 

5.B    American  Business:  Use  of 
Cryptography 

IDescribe  the  types  of  cryptographic 
products  now  in  use  by  your 
organization.  Describe  the  protection 
they  provide  (e.g.,  data  encryption  or 
data  integrity  through  digital 
signatures).  Please  indicate  how  these 
products  are  being  used. 

Describe  any  problems  you  have 
encountered  in  finding,  installing, 
operating,  importing,  or  exporting 
cryptographic  devices. 

Etescribe  current  and  future  uses  of 
cryptographic  technology  to  protect 
commercial  information  (including 
types  of  information  being  protected 
and  against  what  threats). 

Which  factors  in  the  fist  below  inhibit 
your  use  of  cryptographic  products? 

Please  rank: 
— No  need 

— No  appropriate  product  on  market 
— Fear  of  interoperability  problems 
— Regulatory  concerns 
— (a)  U.S.  export  laws 
— (b)  foreign  country  regulations 
— (c)  other 
— Cost  of  equipment 
— Cost  of  operation 
—Other 

Please  comment  on  any  of  these 
factors. 

In  your  opinion,  what  is  the  one  most 
important  unaddressed  need  involving 
cryptographic  technology? 

Please  provide  your  views  on  the 
adequacy  of  the  government -developed 
"key  escrow"  chip  technological 


approach  for  the  protection  of  all  your 
international  voice  and  data 
communication  requirements. 
Comments  on  other  U.S.  Government 
cryptographic  standards? 

6.  Other 

Please  describe  any  other  impacts 
arising  from  Federal  government 
cryptographic  policies  and  regulations. 

Please  describe  any  other  impacts 
upon  the  Federal  government  in  the 
protection  of  unclassified  computer 
systems. 

Are  there  any  other  comments  you 
wish  to  share? 

The  Board  agenda  will  include  a 
period  of  time,  not  to  exceed  ten  hours. 
for  oral  presentations  of  summaries  of 
selected  written  statements  submitted  to 
the  Board  by  May  27. 1993.  As 
appropriate  and  to  the  extent  possible, 
speakers  addre<>sing  the  .same  topic  will 
be  grouped  together.  Speakers, 
prescheduled  by  the  Secretariat  and 
notified  in  advance,  will  be  allotted 
fifteen  to  thirty  minutes  to  orally 
present  their  written  statements. 
Individuals  and  organizations 
submitting  written  materials  are 
requested  to  advise  the  Secretariat  if 
they  would  be  interested  in  orally 
summarizing  their  materials  for  the 
Board  at  the  meeting. 

Another  period  of  time,  not  to  exceed 
one  hour,  will  be  reserved  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  allotted  up 
to  five  minutes;  it  will  be  necessary  to 
strictly  control  the  length  of 
pre.sentations  to  maximize  public 
participation  and  the  number  of 
presentations. 

Except  as  provided  for  above, 
participation  in  the  Board's  discussions 
during  the  meeting  will  be  at  the 
discretion  of  the  Designated  Federal 
Official. 

Approximately  thirty  seats  will  be 
available  for  the  public,  including  three 
seats  reserved  for  the  media.  Seats  will 
be  available  on  a  first -come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lynn  McNulty,  Executive  Se<:retary  and 
A.ssociate  Director  for  Computer 
Security,  Computer  Systems  Laboratory. 
National  Institute  of  Standards  and 
Technology.  Building  225,  room  B154. 
Gaithersburg.  Maryland  20899. 
telephone:  (301)  9'75-3240. 
SUPPLEMENTARY  RtFORMATION: 
Background  information  on  the 
government-developed  "key  escrow" 
chip  proposal  is  available  from  the 
Board  Secretariat;  see  address  in  "for 
further  information"  section.  Also, 
information  on  the  government- 
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developed  "key  escrow"  chip  is 
available  electronically  from  the  NIST 
computer  security  bulletin  board,  phone 
301-948-5717. 

The  Board  intends  to  stress  the  public 
and  social  policy  aspects,  the  legal  and 
Constitutional  consequences  of  this 
technology,  and  the  impacts  upon 
American  business  and  industry  during 
its  meeting. 

It  is  the  Board's  intention  to  create,  as 
a  product  of  this  meeting,  a  publicly 
available  digest  of  the  important  points 
of  discussion,  conclusions  (if  any)  that 
might  be  reached,  and  an  inventory  of 
the  policy  issues  that  need  to  be 
considered  by  the  government.  Within 
the  procedures  described  above,  public 
participation  is  encouraged  and 
solicited. 

Dated:  May  10, 1993. 
Raymopd  G.  Kammer, 
Acting  Director 
IFR  Doc.  93-11632  Filed  S-14-93;  8:45  ami 

B«UJNO  CODE  3610-t3-U 


Malcolm  Baldrige  National  Quality 
Award's  Panel  of  Judges 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACnON:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  closed  meeting  of  the  Panel  of 
Judges  of  the  Malcolm  Baldrige  National 
Quality  Award  from  Tuesday,  June  15, 
1993  through  Wednesday,  June  16. 
1993.  The  Panel  of  Judges  is  composed 
of  nine  members  prominent  in  the  field 
of  quality  management  and  appointed 
by  the  Director  of  the  National  Institute 
of  Standards  and  Technology.  The 
purpose  of  this  meeting  is  to  begin  the 
review  process  of  the  1993  Award 
applicants  to  be  recommended  as 
Award  winners.  The  applications  under 
review  contain  trade  secrets  ar.  i 
proprietary  commercial  information 
submitted  to  the  Government  in 
confidence. 

DATES:  The  meeting  will  convene  June 
15, 1993.  at  8:30  a.m.  and  adjourn  at  2 
p.m.  on  June  16, 1993.  The  entire 
meeting  will  be  closed. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building, 
Gaithersburg,  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Curt  W.  Reimann,  Director  for 
Quality  Programs,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  Maryland  20899, 
telephone  number  (301)  975-2036. 


SUPf>t.EMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  March 
27, 1992,  that  the  meeting  of  the  Panel 
of  Judges  will  be  closed  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2,  as 
amended  by  section  5(c)  of  the 
Government  in  the  Sunshine  Act,  Public 
Law  94—409.  The  meeting,  which 
involves  examination  of  records  and 
discussion  of  Award  applicant  data, 
may  be  closed  to  the  public  in 
accordance  with  section  552b(c)(4)  of 
title  5,  United  States  Code,  since  the 
meeting  is  likely  to  disclose  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential. 

Dated:  May  10. 1993. 
Raymond  G.  Kammer, 
Acting  Director. 

[PR  Doc.  93-11631  Filed  5-14-93;  8:45  am] 
BIIXIMO  CODE  3610-13-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Rescission  of  a  Request  to  Consult  on 
Certain  Cottcn  Textile  Products 
Produced  or  Manufactured  in 
Argentina 

May  12, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  Collinson,  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  rescind  the  request  made  on 
February  26. 1993  to  consult  on  imports 
of  cotton  broadcloth  in  Category  314. 
Should  it  become  necessary  to  discuss 
this  category  with  the  Government  of 
Argentina  at  a  later  date,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 


published  on  November  23, 1992).  Also 

see  58  FR  13057,  published  on  March  9, 

1993. 

|.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 

Implementation  of  Textile  Agreements. 

[FR  Doc.  93-11629  Filed  5-14-93;  8:45  am) 

BlLLMa  CODE  3610-On-F 


Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fit)er 
Textile  Products  Produced  or 
Manufactured  in  the  United  Arab 
Emirates 

May  12. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  May  19.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Autbcrity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

Inasmuch  as  no  agreement  has  been 
reached  on  a  mutually  satisfactory 
solution  on  Category  219,  the  United 
States  Government  has  decided  to 
control  imports  in  this  category  for  the 
twelve-month  period  beginning  on 
December  28, 1992  and  extending 
through  December  27, 1993  at  a  level  of 
619,476  square  meters. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  United  Arab 
Emirates,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
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see  58  FR  5363,  published  on  January 

21, 1993. 

).  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  12, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

uear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  and  in 
-accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  May 
19, 1993,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Category 
219,  produced  or  manufactured  in  the  United 
Arab  Emirates  and  exported  during  the 
period  beginning  on  December  28, 1992  and 
extending  through  December  27, 1993,  in 
excess  of  619,476  square  meters  V 

Textile  products  in  Category  219  which 
have  been  exported  to  the  United  States  prior 
to  December  28, 1992  shall  not  be  subject  to 
the  limit  established  in  this  directive. 

For  the  import  period  December  28, 1992 
through  January  21, 1993,  there  are  zero 
chai^ges  to  be  made  to  the  limit  established 
in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  93-11630  Filed  5-14-93;  8:45  am) 
WLUNO  cooe  361fr-On-F 


DEPARTMENT  OF  DEFENSE 

Marine  Corps 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Proposed 
Development  of  Revised  Military 
Training  Procedures,  Facilities 
Construction,  and  Reconfiguring 
Airspace  Utilization  for  the  Yuma 
Training  Range  Complex 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  as 
implemented  by  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  parts  1500-1508), 


'  The  limil  has  no!  been  adjusted  to  account  for 
any  Imports  exported  after  December  27, 1992. 


the  U.S.  Marine  Corps  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the 
environmental  effects  of  revising 
management  of  the  Yuma  Training 
Range  Complex  to  incorporate  modiBed 
military  training  procedures,  facilities 
construction,  and  airspace 
configuration. 

Pursuant  to  40  CFR  1501.6,  the  U.S. 
Air  Force  will  be  a  cooperating  agency 
in  the  preparation  of  the  EIS. 

Proposed  changes  to  the  Yuma 
Training  Range  Complex  are  needed  to 
update  the  procedures,  facilities,  and 
airspace  of  the  complex  to  obtain 
required  training  benefits.  The  proposed 
action  includes  designation  of  inert 
(non-exploding)  and  live  (exploding) 
bombing  areas  in  the  Chocolate 
Mountain  Range,  the  construction  and 
use  of  limited  ground  facilities  (e.g., 
aircraft  landing  sites,  radio  tracking/ 
relay  sites,  simulated  targets), 
designation  of  ground  support  sites  (e.g., 
parachute  drop  zones,  refueling  points, 
bivouac/training  sites)  in  the  Chocolate 
Mountain  and  Goldwater  Ranges, 
reconfiguration  of  Chocolate  Mountain 
range  airspace,  and  revision  of 
scheduling  parameters  for  airspace  in 
the  complex. 

The  land  area  of  the  Yuma  Training 
Range  Complex  includes  719  square 
miles  in  the  Chocolate  Mountains  Aerial 
Gunnery  Range  in  California  and  1,210 
square  miles  in  the  western  portion  of 
the  Barry  M.  Goldwater  Air  Force  Range 
in  Arizona.  The  remainder  of  the  Yuma 
Training  Range  Complex  is  composed  of 
special  use  airspace  totaling  about  5,000 
square  miles  in  southeast  California  and 
5,000  square  miles  in  southwest 
Arizona. 

The  land  and  airspace  of  the 
Chocolate  Mountain  Aerial  Gunnery 
Range  is  controlled  by  the  Marine 
Corps.  The  land  and  airspace  of  the 
western  portion  of  the  Goldwater  Range 
is  scheduled  by  the  Marine  Corps.  The 
U.S.  Air  Force  schedules  the  eastern 
portion  of  this  range  and  exercises 
overall  control  of  military  use  of  the 
Goldwater  Range. 

Located  almost  entirely  within  the 
Goldwater  Range  is  the  Cabeza  Prieta 
National  Wildlife  Refuge,  which  is 
administered  by  the  U.S.  Fish  and 
Wildlife  Service.  The  airspace  over  the 
refuge  is  controlled  and  scheduled  by 
the  Marine  Corps  and  Air  Force. 

Major  environmental  issues  that  will 
be  addressed  in  the  EIS  include,  but  are 
not  limited  to,  air  quality,  noise, 
endangered  species,  cultural  resources, 
wildlife  refuge  and  wilderness  area 
management,  public  health  and  safety, 
and  socioeconomic  impacts. 


The  Marine  Corps  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  extent  of  issues  to  be 
addressed  and  identifying  the 
significant  issues  related  to  this  action. 
The  Marine  Corps  will  hold  public 
scoping  meetings  on  June  7, 1993, 
beginning  at  7  p.m.,  in  the  Woodard 
Junior  High  School  multi-purpose  room. 
2250  8th  Avenue,  Yuma,  Arizona;  June 
8,  1993,  beginning  at  7  p.m.,  at  the 
Unified  District  Office,  Logan 
Auditorium,  308  North  Martin  Avenue. 
Gila  Bend,  Arizona;  and,  June  9, 1993, 
beginning  at  7  p.m.,  in  the  Central 
Union  High  School  multi-purpose  room, 
1001  Brighton  Avenue,  El  Centro, 
CaUfornia.  These  meetings  will  l>e 
advertised  in  area  newspapers. 

A  brief  pre.sentation  will  precede 
request  for  public  comment.  Marine 
Corps  representatives  will  be  available 
at  this  meeting  to  receive  comments 
from  the  public  regarding  issues  of 
concern  to  the  public.  It  is  important 
that  federal,  state,  and  local  agencies 
and  interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  the  preparation  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  their  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  June  25, 
1993,  to  Commanding  Officer,  Marine 
Corps  Air  Station,  Range  Management 
Department,  Box  99220,  Yuma,  AZ 
85369-9220  (Attn:  Mr.  Ron  Pearce), 
telephone  (602)  341-3318. 

Dated:  May  5.  1993. 

R.W.  Walkins, 

Colonel.  U.S.  Marine  Corps,  Head,  Land  Use 
and  Military  Construction  Branch,  Facilities 
and  Services  Division,  Installations  and 
Logistics  Department. 

By  direction  of  the  Commandant  of  the 
Marine  Corps. 
Saundra  K.  Melancon, 
Alternate  Federal  Register  Liaison  Officer. 
|FR  Doc.  92-11624  Filed  5-14-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-S92-00a  et  si.] 

Tampa  Electric  Co..  et  al.;  Electric 
Rate.  Small  Power  Productlor^  and 
interlocking  Directorate  Filings 

May  11.1993. 

Talce  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Co. 

IDocliet  No.  ER93-592-OOOI 

Take  notice  that  on  April  29.  1993, 
Tampa  Electric  Company  (Tampa) 
tendered  for  filing  corrections  to  its 
filing  filed  in  this  docket  on  April  28, 
1993. 

Comment  date:  May  25.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Ca 

[Docket  No.  ER93-635-000J 

Take  notice  that  on  May  6. 1993, 
Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tariff. 
Rates  81  and  37.  The  proposed  changes 
revised  the  Electric  Service  Contracts 
between  Edison  and  the  City  of  Rock 
Falls.  Illinois  (Rock  Falls)  and  Edison 
and  the  Village  of  Winnetka.  Illinois 
(Winnetka),  to  provide  for  additional 
metering  facilities. 

A  copy  of  the  filing  has  been  served 
upon  Rock  Falls,  Winnetka,  and  the 
Illinois  Commerce  Commission. 

Comment  do/e.May  26.  1993,  in 
accordance  with  Standard  Paragraph  E 
Hi  the  end  of  this  notice. 

3.  The  Connecticut  Light  and  Power  Co. 
and  Public  Service  Co.  of  New 
Hampshire 

[Docket  No.  ER93-482-000) 

Take  notice  that  on  May  4. 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CLAP)  and 
Public  Service  Company  of  New 
Hampshire  (PSNH)  submitted  more 
legible  copies  of  its  original  filing  at 
FERC  Staffs  request. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  New  York  Power  Authority. 

Comment  date:  May  26,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Co. 

[Docket  No.  ER93-4  92-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
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May  6. 1993.  tendered  for  filing  an 
amendment  of  its  initial  submittal  in 
this  docket.  The  amendment  is 
Wisconsin  Electric's  application  to  the 
Public  Service  Commission  of 
Wisconsin  (PSCW)  for  authority  to 
construct  the  Boxelder  substation. 

Wisconsin  Electric  renews  its 
requested  effective  date  of  May  25, 
1993,  sixty  days  after  its  original  tender 
date. 

Copies  of  the  filing  have  been  served 
on  Wisconsin  Power  and  Light 
Company  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  May  26,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  riotice. 

5.  Florida  Power  &  Light  Co. 

(Docket  No.  ER93-507-000) 
Take  notice  that  Florida  Power  & 

Light  Company  (FPL),  on  May  6,  1993, 

amended  its  filing  in  this  docket. 
Comment  date:  May  26, 1993,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

6.  Consolidated  Edison  Co.  of  New 
York.  Inc. 

[Docket  No.  ER93-633-O00| 

Take  notice  that  on  April  30,  1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  pending  Rate 
Schedule  in  Docket  No.  ER93-254-000. 
an  agreement  to  provide  transmission 
and  interconnection  service  to  Long 
Island  Lighting  Company  (LILCO).  The 
Supplement  provides  for  an  increase  in 
annual  revenues  under  the  Rate 
Schedule  by  a  total  of  $155,530.21.  The 
Supplement  also  increases  the  charges 
for  transmission  service  from  $33.38 
and  $74.18  per  MW  per  day  to  $34.53 
and  $77.21  per  MW  per  day.  Con  Edison 
has  requested  that  this  increase  take 
effect  on  July  1, 1993. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  May  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service  Corp. 

[Docket  No.  ER93-450-000| 

Take  notice  that  on  April  30.  1993, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  amendment  to  Section  2.1  of  Service 
Schedule  A  of  its  Negotiated  Capacity 
and  Energy  Agreement  with  Manitowoc 
Public  UUlities  (MPU).  WPSC  requests 
an  effective  date  of  May  15,  1993,  which 
is  60  days  after  the  date  of  its  original 
submittal  in  this  docket. 


WPSC  states  that  a  copy  of  the  filing 
has  been  served  on  each  recipient  of  its 
original  submittal,  i.e..  MPU  and  the 
State  Commissions  where  WPSC  and 
MPU  serve  at  retail. 

Comment  date:  May  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Colockum  Transmission  Co.,  Inc. 

[Docket  No.  ER93-631-0001 

Take  notice  that  Colockum 
Transmission  Company,  Inc. 
(Colockum),  on  May  4, 1993,  tendered 
for  filing  on  behalf  of  itself  and 
PacifiCorp  an  Agreement  dated 
December  21, 1992  between  Colockum 
and  PacifiCorp. 

This  Agreement  contemplates  the 
exchange  of  capacity  for  energy,  and 
involves  no  form  of  income  for  either 
party.  Pursuant  to  the  Agreement, 
PacifiCorp  agrees  to  deliver  firm  energy 
to  Colockum  al  a  rate  of  exchange  of 
1947  kilowatt-hours  of  energy  per 
kilowatt  of  capacity. 

Comment  date:  May  26,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Co. 

[Docket  No.  ER93-632-000J 

Take  notice  that  New  England  Power 
Company  (NEP).  on  May  4,  1993, 
tendered  for  filing  seventeen  (17) 
revised  service  agreements  under  NEP's 
FERC  Electric  Tariff,  Original  Volume 
No.  3.  The  revisions  more  accurately 
describe  NEP's  transmission  service  to 
municipal  customers  purchasing 
generation  output  from  Refuse  Fuels 
Associates.  NEP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  these  agreements  may  become 
effective  March  1. 1993. 

Comment  date:  May  26.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Service  Ca 

[Docket  No.  ER93-522-000) 

Take  notice  that  on  April  30, 1993, 
New  England  Power  Service  Company 
tendered  for  filing  additional 
information  to  its  original  filing  filed  in 
this  docket  on  March  31, 1993. 

Comment  date:  May  25, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Washington  Water  Power  Co. 

[Docket  No.  ER93-1 57-000] 

Take  notice  that  on  May  6, 1993.  The 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  part  35.  additional 
information  related  to  the  sale  of  the 
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output  of  the  Skockumchuck 
Hydroelectric  Project  to  Puget  Sound 
Power  and  Light.  WWP  also  requests 
waiver  of  the  Commission's  60-day 
notice  requirement. 

A  copy  of  this  filing  was  mailed  to 
PacifiCorp.  Puget  Sound  Power  and 
Light  and  Portland  General  Electric. 

Comment  date:  May  26,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesiants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  93-11554  Filed  5-14-93;  8:45  am) 

BiLUNG  CODE  (TU-OI-M 


[Docket  Nos.  RP93-1 15-000  and  RS92-5- 
000] 

Columbia  Gas  Transmission  Corp.; 
Petition  for  Declaratory  Order 

May  11. 1993. 

Take  notice  that  on  May  7,  1993.  Joint 
Intervener  Group  (the  Group)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  petition  for  a 
declaratory  order.  The  Group  petitions 
the  Commission  to  issue  a  declaratory 
order  finding  that  Columbia  Gas 
Transmission  Corporation  (Columbia)  is 
not  eligible  to  recover  any  of  the  costs 
of  producer  claims  in  connection  with 
the  supply  contracts  Columbia  rejected 
in  bankruptcy  under  either  Order  No. 
636  or  any  other  mechanism,  including 
but  not  limited  to  Order  No.  528. 

The  Group  states  that  the  producer 
claims  are  currently  estimated  to  exceed 
$11  billion.  They  represent  the  claims 
filed  in  bankruptcy  court  by  those  of 
Columbia's  producer  suppliers  whose 
contracts  Columbia  rejected  when  it 
filed  for  bankruptcy  in  1991.  Following 
Columbia's  rejection  of  them,  the 


afl^ected  producers  filed  claims  in 
bankruptcy  to  recover  the  estimated 
value  of  Columbia's  remaining 
performance  under  the  contracts.  The 
Group  urges  that  an  eligibility 
determination  of  whether  these  costs  are 
transition  costs  should  be  made  now.  in 
the  context  of  the  requested  declaratory 
order,  in  order  to  prevent  a  premature 
section  4  filing  by  Columbia  to  recover 
these  producer  contract  rejection  claims. 

The  Group  requests  that  the 
Commission  make  its  eligibility 
determination  in.  or  contemporaneously 
with,  the  Commission's  order  on 
Columbia's  Order  No.  636  compliance 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  1,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Answers  to  the  Group's  pleading  shall 
also  be  due  on  or  before  June  1, 1993. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  93-11555  Filed  5-14-93;  8:45  ami 

BILUNG  CODE  aTU-OI-M 

[Docket  No.  ER9^-1 48-000] 
Idaho  Power  Co.;  Filing 

May  11, 1993. 

Take  notice  that  on  April  16,  1993. 
Idaho  Power  Company  (Idaho)  tendered 
for  filing  supplemental  information  to 
its  original  filing  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  24.  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary 

[FR  Doc.  93-11556  Filed  5-14-93;  8:45  am] 

BRUNO  CODE  t717-01-H 

[DockM  No.  CP93-324-000] 

Natural  Gas  Pipeline  Company  of 
America;  Application 

May  11, 1993. 

Take  notice  that  on  April  30.  1993. 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP93-324-0G0.  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permi.ssion  and  approval  to 
abandon  and  reduce  the  Reserved  Daily 
Capacity  (RDC).  effective  December  1. 
1992.  and  abandon  a  firm  and 
interruptible  transportation  service 
provided  for  Trunkline  Gas  Company 
(Trunkline).  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that  it  seeks  to  abandon 
and  reduce  the  RDC.  for  Trunkline.  from 
405.000  Mcf  to  305,000  Mcf  of  natural 
gas  received  by  Natural  at  Natural's 
receipt  point  located  near  Holly  Beach 
in  Cameron  Parish,  Louisiana,  effective 
December  1, 1992.  Natural  states  further 
that  this  service  is  provided  pursuant  to 
its  Rate  Schedule  X-49  authorized  in 
Docket  No.  CP73-219,  as  amended. 

Natural  states,  in  addition,  that  it  also 
seeks  to  abandon  its  firm  and 
interruptible  transportation  service  for 
Trunkline  performed  under  Natural's 
Rate  Schedule  X-49. 

It  is  stated  that  by  agreement  dated - 
December  1,  1992,  Natural  and 
Trunkline  agreed  to  reduce  the  RDC.  It 
is  slated  further  that  Trunkline  has 
requested  Natural  to  abandon  the 
remaining  RDC  and  the  interruptible 
maximum  daily  quantity  of  135,000  Mcf 
of  natural  gas  received  at  the  UTOS 
receipt  point. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 
with  reference  to  said  application 
should  on  or  before  June  1,  1993,  file 
with  the  Federal  Energy  Regulatory 
Commission.  Washington.  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


28862 


Federal  Register  /  Vol.  58.  No.  93  /  Monday.  May  17,  1993  /  Notices 


considered  by  it  in  detennining  tiie 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parlies 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  flle  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  hirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  Intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Uia  D.  Cuhdl. 
Secretary. 
IFR  Doc.  93-11557  Piled  5-14-93:  8:45  am) 

B1UJN6  COM  •n7-«1-M 


For  additional  information,  contact  Edith 
A.  Gilmore  at  (202)  208-1093  or  Irene  E. 
Szopo  at  (202)  208-1602. 
Loii  O.  Caahell, 
Secretary. 

(FR  Doc  93-11560  Filed  5-»+-93;  8:45  am) 
BHJJNO  COOC  •717-01-M 


[Docket  Na  RP93-&-0001 

Paiute  Pipeline  Co.;  Infonnal 
Settlement  Conference 

May  11.1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  May  20, 1993.  at 
10  a.m..  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  NE..  Washington.  DC.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1992). 


[Docket  No.  TM93-1 4-29-000] 

Transcontinental  Gas  Pipe  Une  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  11, 1993. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  tendered 
for  filing  on  May  7, 1993  First  Revised 
Third  Revised  Fourth  Revised  Sheet  No. 
50  to  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  which  tariff  sheet  is 
proposed  to  be  effective  November  1, 
1992.  , 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributable  to  the  transportation  service 
purcha.sed  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
FT-NT.  The  tracking  filing  is  being 
made  pursuant  to  Section  4  of  TGPL's 
Rate  Schedule  FT-NT. 

Included  in  Appendix  A  attached  to 
the  filing  is  the  explanation  of  the  rate 
change  and  details  regarding  the 
computation  of  the  revised  FT-NT  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214,  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  18,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uis  D.  Cashell, 

Secretary.  * 

IFR  Doc.  93-11561  Filed  5-14-93;  8:45  ami 

•iUJNOCOOE  CriT-tt-H 


[Docket  No.  CP99-^7-000] 

Williams  Natural  Gas  Co.;  Application 

May  11, 1993. 

Take  notice  that  on  May  3, 1993, 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101.  filed  in  Docket  No, 
CP93-327-O00  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon,  by 
sale,  certain  facilities  known  as  the 
Wamsutter  Gathering  System  located  in 
Carbon  and  Sweetwater  Counties. 
Wyoming,  all  as  more  fully  set  forth  in 
the  appUcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  states  that  it  seeks  to 
abandon  and  transfer  ownership  to 
Williams  Gas  Processing-Wamsutter 
Company  (WGP-W).  an  affiliated 
company,  approximately  278.8  miles  of 
various  diameter  pipeline,  and 
measuring  and  appurtenant  facilities  in 
the  Wamsutter  Gathering  System. 

Williams  states  further  that  all 
facilities  abandoned  by  Williams  would 
remain  in  place  for  the  continued  use 
and  operation  by  WGP-W  as  a  non- 
regulated,  independent,  and  separately 
managed  business. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 
with  reference  to  said  application 
should  on  or  before  June  1. 1993.  file 
with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
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are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  reouired.  further 
notice  of  sudi  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 
Lais  D.  CMbeD. 
Secretary. 

IFR  Doc.  93-11558  Filed  5-14-93;  8:45  am] 
mUMQ  CODE  (rn-ot-M 


[Docket  Na  CP93-329-000] 

Williams  Gas  Processing-Wamsutter 
Co.;  Petition  lor  Declaratory  Ordar 

May  11,1993. 

Take  notice  that  on  May  3, 1993, 
Williams  Gas  Processing-Wamsutter 
Company  (WGP-W),  295  Chipeta  Way. 
Salt  Lake  Qty,  Utah  84108,  filed  in 
Docket  No.  CP93-329-000  a  petition 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  for  a 
declaratory  order  that  the  facilities  of, 
and  services  performed  by  the 
Wamsutter  Gathering  System  would  be 
exempt  bom  the  jurisdiction  of  the 
Commission  under  section  Kb)  of  the 
Natural  Gas  Act. 

WGP-W  states  that  the  facillUes  that 
make  up  the  Wamsutter  Gathering 
system  and  the  services  provided 
thereby  constitute  the  gathering  of 
natural  gas,  WGP-W  states  further  that 
WGP-W's  petition  is  the  companion  to 
the  application  filed  by  Williams 
Natural  Gas  Company  on  May  3. 1993, 
and  now  pending  in  Docket  No.  CP93- 
327-000,  to  abandon  the  system  and  the 
services  performed  therewith. 

It  is  stated  that  the  system  is  located 
in  Carbon  and  Sweetwater  Counties, 
Wyoming. 

Any  person  desiring  to  bo  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  June  1, 
1993.  file  with  the  Federal  Ener^ 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 

Rules. 

Uii  D.  CaiMl. 

Secretary. 

IFR  Doc  93-11559  PUod  5-14-93,  8:45  un) 

I  cooc  sriT-eMi 


Offica  of  Fossil  Energy 
[FE  Docket  Na  93-19-NG] 

Tenngasco  Corporation;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  onler. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Tenngasco  Corporation  authorization  to 
export  up  to  100  Bcf  of  natural  gas  to 
Mexico  over  a  two-year  term,  beginning 
on  the  date  of  first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  May  10, 1993. 
Qifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  ofFossU  Energy. 
IFR  Doc.  93-11628  Piled  5-14-93;  8:45  am) 
BILUNa  COOC  M60-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4655-9] 

Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATE:  Comments  must  be  submitted  on 
or  before  June  16. 1993. 


FOR  fURTNER  MFORMATION  CONTACT: 
Sandy  Farmer  at  EPA.  (202)  260-2740. 

SUPPLEMENTARY  ^formation: 

Office  of  Air  and  Radiation 

r/t7e;  National  Emission  Standard  for 
.    Benzene  Waste  Operations  (part  61 
subpart  FF) — Reporting  and 
Recordkeeping  Requirements  (EPA  ICR 
•1541.04;  0MB  #2060-0183).  This  ICR 
requests  renewal  of  the  existing 
clearance.        ^ 

Abstract:  Any  facility  which  manages 
a  waste  containing  benzene  must 
maintain  records  and  submit  reports  to 
the  Agency.  There  is  a  tiered  threshold 
for  burden.  Facilities  managing  waste 
containing  less  than  1  megagram  of 
benzene  must  simply  certify  to  that 
effect  and  maintain  documentation  to 
support  their  finding.  Facilities 
managing  more  than  1  megagram  and 
less  than  10  megagrams  of  benzene- 
containing  waste  must  prepare  an  initial 
certification,  test  annually  to  verify  that 
their  waste  stream  still  falls  within  this 
range  and  maintain  documentation  to 
support  those  findings.  Facilities 
managing  more  than  10  megagrams  of 
benzene-containing  waste  must  submit 
quarterly  and  annual  reports 
documenting  the  results  of  continuous 
monitoring  devices  and  must  maintain 
documentation  of  that  monitoring.  The 
Agency  uses  this  information  to 
determine  compliance  and  to  select 
plants  or  processes  for  inspection. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5.5  hours  per 
quarterly  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  the  collection 
of  information.  Public  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  48  hours  per 
respondent. 

Respondents:  Chemical  plants, 
petroleum  refineries,  coke  by-product 
recovery  plants,  and  commercial 
treatment,  storage  and  disposal 
facilities. 

Estimated  Number  of  Respondents: 
240. 

Estimated  Total  Annual  Burden  on 
Respondents:  17,000  hours. 

Frequency  of  Collection:  Quarterly, 
annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223Y).  401  M  Street. 

SW.,  Washin^on.  DC  20460. 
and 
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Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington.  DC  20530. 

Dated:  May  10, 199a. 
Paul  Lapaley, 

Director,  Regulatory  Management  Division. 
|FR  Doc.  93-11619  Filed  $-14-93;  6:45  am] 
BIUJNOCOOC  KM-W-M 


[FRL-465S-«1  • 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  OfHce  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  June  16,  1993.  For  further 
information  or  to  obtain  a  copy  of  this 
ICR  contact  Sandy  Farmer  at  EPA.  (202) 
260-2740. 
SUPP1.EMENTARY  MFORMATK>N: 

GfTice  of  Water 

Title:  "Screener  Questionnaire  for 
Industrial  Laundries"  (EPA  No. 
1646.01). 

Abstract:  EPA's  Office  of  Water  (OW) 
is  planning  to  administer  a  screener 
questionnaire  for  the  industrial 
laundries  industry.  The  sampling  plan 
for  this  screener  questionnaire  calls  for 
a  census  of  all  facilities  engaged  in 
industrial  laundering  in  the  United 
States.  This  is  a  new  data  collection 
effort  in  support  of  technology-based 
effluent  limitations  guidelines  for  this 
industry  pursuant  to  the  Clean  Water 
Act.  The  screener  questionnaire  will  be 
mandatory  pursuant  to  section  308  of 
the  Clean  Water  Act.  The  development 
of  effluent  limitations  for  this  industry 
is  required  by  court  order  to  be 
proposed  by  12/31/96. 

This  screener  questionnaire  will 
collect  data  that  includes  the  following: 
(1)  Contacts,  mailing  addresses,  and 
phone  numbers  for  the  facilities:  (2) 
quantity  and  type  of  items  accepted  for 
laundering:  (3)  relative  size  of  the 
industrial  laundry  based  on  the  number 
of  employees  and  financial  data:  (4) 
current  wastewater  treatment 
operations:  (5)  current  water  use  at  the 


facility;  and  (6)  wastewater  disposal 
practices. 

EPA  will  use  the  information 
collected  to  determine  which  facilities 
are  within  the  scope  of  this  regulation, 
and  to  properly  characterize  and  stratify 
the  industrial  laundries  category. 
Additionally,  the  information  will  be 
used  to  select  a  stratified  random 
statistical  sampling  of  screener 
recipients  who  will  receive  a  more 
extensive  economic  and  technical 
questionnaire  in  1994.  This  will  greatly 
reduce  the  burden  on  the  industry 
overall. 

Burden  Statement :Puhlic  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  one  hour  per 
response  including  time  for  reviewing 
instructions,  gathering  and  compiling 
the  data  needed,  and  completing  and 
reviewing  the  screener  questionnaires. 

Aespondents:  All  facilities  potentially 
engaged  in  industrial  laundering  in  the 
United  States. 

Estimated  Number  of  Respondents: 
12.000  facilities. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Frequency  of  Collection:  One  time. 

Estimated  Total  Annual  Burden  on 
Respondents:  2.000  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street, 

SW.,  Washington,  DC  20460. 

and 

Matt  Mitchell,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated:  May  11.  1993. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  93-11622  Filed  5-14-93;  8:45  ami 
BRiMG  cooE  asao-so-F 


[OPPTS-59322A;  FRL-4587-6] 

Certain  Chemicals;  Approval  of  Test 
Marketing  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  applications  for  test 
marketing  exemptions  (TME's)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
T93-14, 15. 16. 17,  and  18.  The  test 


marketing  conditions  are  described 
below. 

EFFECTIVE  DATES:  May  6. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Laura  A.  Stalter,  New  Chemicals 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-611,  401  M  St.  SW., 
Washington,  DC  20460,  (202)  260-0028. 
SUPPt-EMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notiHcation  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  Hnds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  T93-14, 15,  16, 
17,  and  18.  EPA  has  determined  that  test 
marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
application,  and  for  the  time  period  and 
restrictions  specified  below,  will  not 
present  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 
Production  volume,  use.  and  the 
number  of  customers  must  not  exceed 
that  specified  in  the  application.  All 
other  conditions  and  restrictions 
described  in  the  application  and  in  this 
notice  must  be  met. 

The  following  additional  restrictions 
apply  to  T93-14.  15.  16, 17,  and  18.  A 
bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME.  In  addition,  the  applicant 
shall  maintain  the  following  records 
until  5  years  after  the  date  they  are 
created,  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

1 .  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance.. 

T»-14 
Date  of  Receipt:  March  26, 1993. 


Federal  Register  /  Vol.  58.  No.  93  /  Monday.  May  17,  1993  /  Notices 


2886S 


Notice  of  Receipt:  April  21. 1993  (58 
FR  21454). 

Applicant:  The  Glidden  Company. 

Chemical:  (G)  Hydrophilic  Potymer 
Dispersant. 

Use:  (G)  Automotive  refinish  paint 

Pmduction  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  12  months, 
commencing  on  first  day  of  commercial 
manufacture. 

TB3-1S 

Date  ofFeceipt:  March  30. 1993 

Notice  of  Receipt:  April  21 .  1993  (58 
FR  21454). 

Applicant:  The  Glidden  Company. 

Chemical:  (G)  Nonionic  Reactive 
Polymer  Latex. 

Use:  (G)  Automotive  Refinish  Paint. 
'   Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  12  months, 
commencing  on  first  day  of  commercial 
manufacture. 

Date  of  Receipt:  March  30. 1993. 

Notice  of  Receipt:  April  21, 1993  (58 
FR  21454). 

Applicant:  The  Glidden  Company. 

Chemical:  (G)  Hydrophilic  Polymer 
Dispersant. 

Use:  (G)  Automotive  Refinish  Paint. 

Production  Volume:  Confidential. 
1  Number  o/Cusfo/ners;  Confidential. 

Test  Marketing  Period:  12  months, 
commencing  on  first  day  of  commercial 
manufacture. 

T93-17 

Date  of  Receipt:  March  30. 1993. 

Notice  of  Receipt:  April  21, 1993  (58 
FR  21454). 

Applicant:  The  Glidden  Company. 

chemical:  (G)  Aqueous  Polyurethane 
Dispersion. 

Use:  (G)  Automotive  Refinish  Paint. 

Production  Vo/ume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  12  months, 
commencing  on  first  day  of  commercial 
manufacture. 

T»-18 

i  Date  of  Receipt:  March  30. 1993. 

Notice  of  Receipt:  April  21, 1993  (58 
FR  21454). 

App/iconf;  The  Glidden  Company. 

Chemical:  (G)  Cro&slinked 
Hydrophilic  Latex. 

Use:  (G)  Automotive  Refinish  Paint. 

Pmduction  Vo/u/ne;  Confidential. 

Number  of  Customers:  Omfidential. 

Test  Mariceting  Period:  12  months, 
commencing  on  first  day  of  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 


concemt  for  the  test  market  substances. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

Dated:  May  6, 1993. 
CharlM  M.  Auer, 

Director,  Chemtcal  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  93-116205  Piled  5-14-93;  8:45  am) 
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IOPPTS-51809A;  FRL-458S-4] 

Certain  chemical;  Premarnifacture 
Notice;  Extension  of  Review  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  extending  the  review 
period  for  an  additional  QO-days  for 
premanufacture  notice  (PMN)  P93-66, 
under  the  authority  of  section  5(c)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  review  period  will  now  expire  on 
August  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Lee.  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794). 
Environmental  Protection  Agency.  Rm. 
E-613-A,  401  M  Street,  SW.. 
Washington.  DC  20460.  (202)  260-1769. 
SUPPLEMENTARY  MKMMATION:  On 
October  21. 1992.  EPA  received  PMN 
P93-66  for  a  substance,  generically 
identified  as  mannich  based  adduct. 
The  submitter  claimed  the  specific 
chemical  identity,  production  volume, 
process  information,  and  other 
information  to  be  confidential  business 
information.  Notice  of  receipt  was 
published  in  the  FeUeral  Register  of 
November  17.  1992  (57  FR  54231).  The 
90-day  review  period  is  scheduled  to 
expire  on  May  11, 1993. 

Based  on  its  analysis.  EPA  finds  that 
there  is  a  possibility  that  the  substance 
submitted  for  review  in  this  PMN  may 
be  regulated  under  TSCA.  The  Agency 
requires  an  extension  of  the  review 
periods,  as  authorized  by  section  5(c)  of 
TSCA.  to  investigate  further  potential 
risk,  to  examine  its  regulatory  options, 
and  to  prepare  the  rtecessary 
documents,  should  regulatory  action  be 
required.  Therefore.  EPA  has 


determined  that  good  cause  exists  to 
extend  the  review  period  for  an 
additional  90  days,  to  August  9.  1993. 

PMNs  are  available  for  public 
inspection  in  Rm.  NE-G004.  at  the  EPA 
headquarters,  address  given  above,  bom 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Dated:  May  7. 1993. 
Charlea  M.  Auer. 

Director,  Chemical  Control  Division 
IFR  Doc  93-11621  Filed  5-14-93.  8  45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Ito.  1939] 

Petitions  for  Reconsideration  and 
Clarification  and  Application  for 
Review  of  Actions  In  Rulemaking 
Proceedirtgs 

May  10.  1993. 

Petitions  for  reconsideration  and 
clarification  and  application  for  review 
have  been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  hill  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239.  1919  M  Street. 
NW..  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  and 
application  must  be  filed  June  1,  1993. 
See  §  1.4(b)(1)  of  the  Commission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Provision  of  Access  for  800 
Service.  (CC  Docket  No.  86-10) 
Number  of  Petitions  Filed:  1 

Subject:  Amendment  of  Section  2.106  of 
the  Commission's  Rules  to  Allocate 
Spectrum  to  the  Fixed-Satellite 
Service  and  the  Mobile-Satollite 
Service  for  Low-Earth  Orbit  Satellites. 
(ET  Docket  No.  91-280,  RM  Nos. 
7334.  7399.  7612)  Number  of  Petitions 
Filed:  1 

Application  for  Review 

Subject:  Request  review  by  the 
Commission  en  banc  of  denial  April 
13,  1993  of  Handicap  Discrimination 
Compliant.  Number  of  Applications 
Filed:  1 

Federal  Caoimunications  Commission. 

Doana  R.  Searcy. 

Secretary. 

IFR  Doc.  93-11537  Filed  5-14-93;  8:45  amf 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  on  Contracting 
With  Outside  Firms 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Statement  of  policy. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  has 
adopted  a  new  policy  concerning  the 
fitness  and  integrity  of  contractors  who 
provide  goods  or  services  to  the  FDIC. 
The  purpose  of  this  policy  is  to  establish 
official  written  guidance  to  contracting 
personnel  who  are  awarding  high  dollar 
value  contracts  and  to  firms  bidding  on 
such  contracts.  This  policy  applies  to 
the  acquisition  of  all  categories  of 
professional  services,  technical  services 
and  materials  for  the  FDIC.  with  the 
exception  of  legal  services.  This  policy 
has  particular  significance  to  potential 
contractors  in  litigation  with  the  FDIC, 
the  Resolution  Trust  Corporation  (RTC). 
the  Federal  Savings  and  Loan  Insurance 
Corporation  (FSLIC)  or  any  successor 
FSLIC,  and  firms  or  any  of  their 
affiliates  that  are  in  default  on  financial 
obligations  to  the  FDIC.  RTC,  FSLIC  or 
any  successor  to  FSLIC. 
EFFECTIVE  DATE:  This  policy  is  effective 
May  4.  1993. 

FOfl  FURTHER  INFORMATKM  CONTACT: 
Andrew  G.  Freimuth,  Assistant  Director. 
Office  of  Corporate  Services,  (202)  898- 
3660. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

/.  Background 

Although  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA)  required  the  RTC  to 
promulgate  minimum  standards  of 
fitness  and  integrity  for  its  contractors, 
there  is  no  statutory  requirement  for  the 
FDIC  to  do  likewise.  Nevertheless,  the 
FDIC  Board  of  Directors  (Board) 
determined  that  it  was  prudent  to  apply 
similar  standards  to  FDIC  acquisition 
activities.  Until  recently,  the  FDIC  relied 
on  the  RTC  Contractor  Database  and  the 
decisions  made  by  the  RTC  Contractors' 
Conflicts  Committee  (RTC  Committee  or 
Committee]  to  assure  that  the 
contractors  from  whom  it  acquires 
property  and  services  meet  the  FDIC's 
fitness  and  integrity  standards. 

On  March  27, 1990,  both  the  FDIC 
and  RTC  Boards  of  Directors  adopted  a 
policy  that  made  it  clear  that  the  FDIC 
and  the  RTC  could  contract  with  firms 
despite  the  presence  of  litigation  if  the 
firm  agreed  to  certain  screening  devices 
and  other  conditions  and  if  the  firm  was 


otherwise  in  compliance  with  the  RTC 
contractor  fitness  and  integrity 
regulations  set  forth  in  12  CFR  part 
1606.  The  Board  delegated  its  authority 
to  grant  waivers  under  the  policy  to  the 
RTC  Committee. 

In  February  1992,  however,  the  RTC 
disbanded  the  RTC  Committee  and 
significantly  reduced  its  reliance  on  the 
contractor  database  as  a  conflict 
screening  mechanism.  Thus,  the  FDIC 
Office  of  Corporate  Services  (OCS) 
recently  added  new  provisions  to  the 
FDIC's  standard  contracts  in  order  to 
formally  incorporate  the  FDIC's 
contractor  fitness  and  integrity 
standards  into  its  acquisition  process. 

In  addition  to  using  standard  contract 
provisions  to  formalize  the  FDIC's 
contractor  fitness  and  integrity 
standards,  the  FDIC  has  adapted  for  its 
use  two  policy  statements  published  by 
the  RTC  on  July  23, 1992.  The  two  RTC 
policies  address  contracting  with  firms 
in  litigation  and  firms  with  related 
entity  defaults  on  financial  obligations 
to  the  RTC,  the  FDIC,  FSLIC  or  any 
successor  to  FSLIC.  The  FDIC  has 
expanded  the  latter  policy  to  address 
contracting  with  firms  in  default  on 
such  obligations. 

//.  Previous  Policies 

The  FDIC's  previous  contracting 
policies  were  based  on  the  urgency  and 
immediacy  of  the  FDIC's  need  for 
specific  contract  services  (usually  on  a 
large  scale)  that  might  have  been 
delayed  or  unavailable  if  the  FDIC  had 
refused  to  contract  with  firms  with 
which  it  was  in  litigation,  or  with  firms 
with  related  entities  in  default. 
Frequently,  the  most  readily  available 
sources  of  those  services  were  large 
firms  which,  given  their  size  and 
organizational  complexity,  faced  a 
massive  administrative  burden  in 
complying  with  the  full  scope  of  the 
RTC  certification  requirements  for  all 
their  "related  entities",  as  the  term  is 
defined  at  12  CFR  1606.2(n). 
Consequently,  the  RTC  Committee  made 
decisions  to  limit  the  reporting  and 
certification  requirements  of  very  large 
firms  with  respect  to  certain  of  their 
related  entities. 

In  the  case  of  firms  in  litigation  with 
FDIC  or  RTC.  when  the  RTC  Committee 
determined  that  contracting  with  a 
particular  firm  would  benefit  the  FDIC 
or  RTC.  and  the  firm  could  meet 
conditions  imposed  by  the  Committee, 
the  policy  was  that  the  FDIC  or  RTC 
would,  at  their  discretion,  make  a 
determination  that  the  firm  met  the 
fitness  and  integrity  standards, 
notwithstanding  the  pending  litigation. 
Once  such  a  determination  was  made, 
the  FDIC  and  the  RTC  could  continue  to 


solicit  offers  ht>m  and  award  contracts 
to  the  firm  pending  further  notification. 
In  such  cases,  the  conditions  imposed 
required  the  firm  to  screen  the  persons 
and/or  office(s)  charged  with 
wrongdoing  from  work  on  the  FDIC  or 
RTC  contract,  and  to  agree  that  it  could 
not  use  its  retention  by  the  FDIC  or  RTC 
as  a  defense  in  the  pending  litigation. 

In  cases  in  which  "related  entities"  of 
large  business  organizations  had 
unsatisfied  FDIC/RTC  obligations,  it 
became  the  policy  of  the  FDIC  and  RTC, 
pursuant  to  decisions  of  the  RTC 
Committee,  to  find  that  such  firms  could 
meet  the  minimum  standards  of  fitness 
and  integrity  under  the  regulations  set 
forth  at  12  CFR  part  1606  if  the  firm's 
defaulting  related  entity  could  be 
screened  off  and  not  allowed  to 
participate  in  FDIC  or  RTC  contract 
work. 

Regarding  firms  in  default,  however, 
the  RTC  regulation  at  12  CFR  1606.5(a) 
states  that  any  potential  RTC  contractor 
who  currently  has  an  unsatisfied  FDIC/ 
RTC  obligation  shall  be  deemed  not  to 
meet  minimum  standards  of  fitness  and 
integrity,  and  therefore  ineligible  to 
contract  with  the  RTC.  The  FDIC 
officially  adopts  this  policy. 

///.  Reasons  for  Issuing  New  Policy 

The  pool  of  competing  vendors  ready 
and  able  to  provide  a  broad  range  of 
services  to  the  FDIC  has  significantly 
expanded  since  1990,  and  thus  the 
business  necessity  rationale  for 
contracting  with  firms  in  litigation  and 
firms  in  default  and  their  affiliated 
business  entities  has  been  substantially 
reduced.  Thus,  the  FDIC  has  decided 
that  it  is  appropriate  at  this  time  to 
further  restrict  contracting  with  firms  in 
litigation  with  FDIC.  RTC.  FSLIC  or  any 
successor  to  FSLIC  and  with  firms 
whose  affiliated  business  entities  have 
unsatisfied  FDIC/RTC  obligations. 

Further,  in  regard  to  firms  with 
affiliated  business  entities  in  default, 
the  FDIC  recognizes  that  ultimately  the 
cost  of  unsatisfied  FDIC/RTC  obligations 
is  borne  by  the  insurance  funds.  Where 
the  defaulting  party  is  related  to  a  firm 
which  is  endeavoring  to  enter  into 
contracts  with  the  FDIC  for  the 
provision  of  property  or  services,  such 
default  requires  the  FDIC  to  carefully 
evaluate  whether  it  should  contract  with 
the  related  firm.  Accordingly,  in  the 
future,  in  determining  whether  a 
potential  contractor  meets  its  basic 
standards  of  fitness  and  integrity,  the 
FDIC  will  take  into  account  any 
unsatisfied  FDIC/RTC  obligations  of  the 
firm's  affiliated  business  entities  and. 
except  under  the  most  extenuating  of 
circumstances,  a  potential  contractor 
will  be  held  accountable  for  the  failure 
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of  its  affiliated  business  entities  to  pay 
such  obligations. 

IV.  Statement  of  Policy 

(A)  Definitions 

1.  Affiliated  Business  Entity  means  a 
business  organization  (e.g.,  a 
corporation,  partnership,  individual, 
etc.)  that  is  under  the  control  of  the 
competing  vendor,  the  offeror  or  the 
contractor,  is  in  control  of  the 
competing  vendor,  the  offeror  or  the 
contractor  or  is  under  common  control 
with  the  competing  vendor,  the  offeror 
or  the  contractor.  For  purposes  of  this 
definition,  a  general  partner  of  a  limited 
partnership  is  presumed  to  be  in  control 
of  that  partnership.  A  subfranchiser 
shall  not  be  considered  an  affiliated 
business  entity  of  its  master  ft-anchiser 
if  the  subft-anchiser  is  independently 
owned  and  operated.  In  determining 
whether  concerns  are  independently 
owned  and  operated  and  whether  or  not 
they  are  affiliated  business  entities, 
consideration  is  given  to  all  appropriate 
factors,  including  common  ownership, 
common  management  and  contractual 
relationships. 

I  2.  Competing  Vendor  means: 

I I  (i)  With  respect  to  a  new  procurement 
{including  any  procurement  using 
procedures  other  than  competitive 
procedures)  of  property  or  services,  any 
entity  legally  capable  of  entering  into  a 
contract  or  subcontract  in  its  own  name 
that  is.  or  is  reasonably  likely  to 
become,  a  competitor  for  or  recipient  of 
a  contract  or  subcontract  under  such 
procurement,  and  includes  any  other 
person  acting  on  behalf  of  such  an 
entity; 

(ii)  In  the  case  of  a  contract 
modification,  the  term  competing 
vendor  includes  the  incumbent 
contractor; 

(iii)  When  used  in  the  context  of 
events  occurring  after  submission  of 
proposals  in  response  to  a  Request  for 
Proposals  (RFP),  the  term  competing 
vendor  includes  offerors. 

3.  Confroctor  means  an  entity  which 
has  entered  into  an  enforceable,  bilateral 
written  agreement  with  the  FDIC  for  the 
provision  of  property  or  services,  or 
which  is  providing  property  or  services 
in  accordance  with  a  unilateral  written 
agreement,  such  as  a  purchase  order. 

4.  Control  means  the  power  to  vote, 
directly  or  indirectly,  25  percent  or 
more  of  any  class  of  the  voting  stock  of 
a  business  organization,  the  ability  to 
control  in  any  manner  the  election  of  a 
majority  of  a  business  organization's 
directors  or  trustees,  or  the  ability  to 
exercise  a  controlling  influence  over  the 
management  and  policies  of  a  business 
organization.  For  purposes  of  this 


directive,  an  entity  or  individual  shall 
be  presumed  to  have  control  of  a 
company  or  organization  if  the  entity  or 
individual  directly  or  indirectly,  or 
acting  in  concert  with  one  or  more 
entities  or  individuals,  or  through  one 
or  more  subsidiaries,  owns  or  controls 
25  percent  or  more  of  its  equity,  or 
otherwise  controls  or  has  power  to 
control  its  management  or  policies. 

5.  Default  means: 

(i)  A  delinquency  of  ninety  (90)  or 
more  davs  as  to  payment  of  principal  or 
interest  on  a  loan  or  advance  from  an 
insured  depository  institution;  or 

(ii)  A  failure  to  comply  with  the  terms 
and  conditions  of  a  contract  with  the 
FDIC,  RTC,  FSLIC  or  any  successor  to 
FSLIC,  or  an  insured  depository 
institution,  other  than  a  loan  or 
advance. 

6.  Delinquent  Obligation  means: 

(i)  A  delinquency  of  ninety  (90)  days 
or  more  as  to  payment  of  principal  or 
interest  on  a  loan  or  advance  from  the 
FDIC,  in  any  of  its  various  capacities,  or 
any  predecessor  or  successor  thereto; 

(ii)  With  respect  to  a  compromise 
settlement  of  any  loan  owed  to  the 
FDIC,  in  any  of  its  various  capacities,  in 
cases  where  the  borrower  failed  to 
recognize  the  amount  of  the  balance 
reduction  as  income  for  federal  income 
tax  purposes  during  the  applicable  tax 
year  or  in  any  subsequent  tax  year,  the 
difference  between  (1)  outstanding 
unpaid  principal  balance  of  such  loan 
immediately  prior  to  such  compromise 
settlement  and  (2)  the  settlement 
amount;  or 

(iii)  A  failure  to  comply  with  the 
terms  and  conditions  of  any  contract 
with  the  FDIC,  in  any  of  its  various 
capacities,  or  any  predecessor  thereto. 

7.  Insurance  Fund  means  the  Bank 
Insurance  Fund  (BIF),  Savings 
Association  Insurance  Fund  (SAIF).  the 
FSLIC  Resolution  Fund  (FRF)  or  the 
Resolution  Trust  Corporation  Fund 
(RTCF). 

8.  Insured  Depository  Institution 
means  any  bank  or  savings  association 
the  deposits  of  which  are  insured  bv  the 
FDIC. 

9.  O^eror  means  a  competing  vendor 
who  submits  a  proposal  in  response  to 
an  RFP.  In  the  case  of  a  contract 
modification,  the  word  offeror  can 
include  the  incumbent  contractor. 

10.  Request  for  Proposals  (RFP)  means 
a  written  summary  of  work  to  be 
performed  in  accordance  with  the  terms 
of  a  proposed  contract.  Offerors  base  the 
proposed  cost  of  their  services  on  the 
RFP  requirements  and  their  evaluation 
of  the  impact  that  providing  those 
services  would  have  on  their  firms. 

11.  Unsatisfied  FDIC/RTC  Obligation 
is  a  default  on  an  obligation  to  the  FDIC, 


RTC.  FSLIC  or  any  successor  to  FSLIC 
in  any  of  their  capacities,  or  an 
unsatisfied  final  judgment  in  favor  of 
the  FDIC.  RTC,  FSUC  or  any  successor 
to  FSLIC.  or  any  depository  institution 
under  FDIC/RTC  control. 

(B)  Applicability 

This  policy  applies  to  the  acquisition 
of  all  categories  of  professional  services, 
technical  services  and  materials  for  the 
FDIC,  with  the  exception  of  legal 
services. 

(C)  General  Policy  on  Contracting  with 
Firms  in  Litigation  with  FDIC,  RTC, 
FSLIC  or  Any  Successor  to  FSLIC 

When  an  offeror  responding  to  an 
FDIC  RFP  is  an  adverse  party  to  a 
lawsuit  in  which  the  FDIC,  RTC,  FSLIC 
or  any  successor  to  FSLIC  is  seeking 
recovery  in  excess  of  $50,000.  the  FDIC 
will  evaluate  the  litigation  to  determine 
whether  it  can  enter  into  a  contract  wilh 
that  firm.  The  first  points  that  the  FDIC 
will  consider  are  whether  it  has  a 
compelling  business  need  for  the 
services  provided  by  the  firm  and 
whether  the  services  which  the  firm 
provides  are  available  ft-om  one  or  more 
competing  firms. 

Where  there  is  a  compelling  need  for 
the  firm's  services,  the  following  factors 
are  among  those  that  will  be  considered 
in  determining  whether  the  FDIC  will 
contract  with  the  firm: 

1.  Claims  for  substantial  recoveries 
indicate  a  conflict  of  interest  between 
the  firm  and  the  FDIC; 

2.  A  large  number  of  lawsuits, 
particularly  naming  numerous 
individuals  and  offices,  raise  a 
legitimate  concern  of  widespread 
wrongdoing  within  the  firm; 

3.  Lawsuits  that  accuse  home  office  or 
high-level  officials  of  wrongdoing  raise 
a  legitimate  concern  of  inherent  or 
institutional  misfeasance  or 
malfeasance; 

4.  Lawsuits  accusing  the  firm  of 
intentional  wrongdoing  or  gross 
negligence  are  more  significant  than 
those  alleging  only  negligence; 

5.  The  question  of  whether  the 
lawsuit  was  initiated  by  the  FDIC  or  the 
offeror  will  be  taken  into  consideration, 
and 

6.  A  single  lawsuit  may  be  so 
substantial  in  its  claim  for  damages  or 
in  the  conduct  alleged  that  it  constitutes 
a  confiict  of  interest  between  the  firm 
and  the  FDIC.  The  FDIC  will  base  its 
determination  whether  to  enter  into  a 
contract  with  a  firm  on  whether  some  or 
all  of  these  factors  are  pre.<;ent. 


2S868 


fodenl  Register  /  Vol.  58.  N(x  03  /  Monday.  May  17,  lOaa  /  Notkes 


(O)  Pcrflcies  on  Contracting  with  Firms 
in  I3«fauU  oo  Financial  Obligations  and 
Their  Alfilkled  Bustness  Entities 

It  is  the  policy  of  the  FIHC  that  an 
ofTeror  with  one  or  more  unsatisfied 
FDIC/RTC  obligations  shall  be  deemed 
as  not  meeting  the  basic  standards  of 
fitness  and  integrity,  and  therefore 
ineligible  to  contract  with  the  FDiC 

h  IS  also  the  policy  of  the  FDIC  that 
if  on  offeror  has  any  affiliated  business 
entities  with  any  unsatisfied  FDIC/RTC 
obligations,  those  unsatisfied  FDICRTC 
obligations  will  be  considered  in 
determining  whether  the  offeror  meets 
the  FDICs  basic  standards  of  fitness  and 
integrity.  At  the  time  that  any  such 
unsatisfied  FDICRTC  obligations  come 
to  our  attention,  by  whatever  means,  the 
FDIC  will  evaluate  such  obligations,  and 
to  (he  extent  that  one  or  more  of  a  firm's 
afEltjted  business  entities  have  failed  to 
pay  such  obligations,  the  FDIC  may 
exclude  the  firm  from  the  FDICs 
contracting  program.  If  the  matter  is 
resolved  to  the  FDICs  satisfaction,  the 
FDIC  may  continue  to  solicit  proposals 
for  the  provision  of  property  and 
services  fh)m  the  firm. 

(E)  Representations  and  Certifications 
Form 

Diiring  the  contracting  process,  the 
FDiC  will  determine  whether  offerors 
ai«d  their  affiliated  business  entities  are 
in  litigation  with  the  FDIC,  RTC,  FSLIC 
or  any  successor  to  FSUC,  or  are  in 
default  on  obligations  to  the  FDIC,  RTC. 
FSUC  or  any  successor  to  FSLIC.  by 
requiring  each  offeror  to  conipleto  the 
Representations  and  Certifications  Form 
(FDiC  Form  3700A)4).  If  an  offeror's 
written  response  to  the  questions  posed 
on  the  Representations  and 
Certifications  Form  indicates  that  the 
offeror's  firm  has  an  unsatisfied  FDIC/ 
RTC  obligation,  the  FDIC  will  not  enter 
into  a  contract  with  that  offeror.  If  tlie 
offeror's  response  indicates  that  the  firm 
is  in  litigation  with  the  FDIC.  RTC 
FSUC  or  any  successor  to  FSLIC.  or  has 
one  or  more  affiliated  business  entities 
with  unsatisfied  FDIC/RTC  obligations, 
the  FDIC  generally  will  not  enter  into  a 
contract  with  that  firm,  except  in  the 
most  extenuating  of  circumstances,  in 
which  case  a  waiver  to  this  policy  will 
be  granted  in  the  manner  described  in 
subsection  V.  below. 

(F)  Right  to  Offset  Against  Any  Contract 
Payments  for  the  Contractor's 
Delimjuent  Obligations 

If.  subsequent  to  the  award  of  an  FDIC 
contract,  the  contractor  becomes 
dclinqueal  on  an  obligation  to  the  FDIC 
or  ail  unknown  pre-existing  delinquent 
obligation  is  discovered,  the  FDIC 


contract  proviskin  entitled  "Right  to 
Offset  Against  Any  Contract  Payments 
for  Delinquent  Obligations'',  which  is 
included  in  the  FDIC  General 
Provisions,  gives  PDIC  the  right  to  offset 
a  minimum  of  fifteen  (15)  percent  of  the 
contract  price,  and  to  negotiate  with  the 
contractor  the  additional  amount,  up  to 
100  percent  of  the  contract  price,  which 
the  FDIC  will  withhold  to  apply  towards 
satisfaction  of  the  delinquent  obligation. 
The  FDIC  General  Provisions  are 
included  in  all  standard  FDIC  contracts 
for  the  acquisition  of  property  and 
services.  'The  offset  provision  can  be 
exaidsed  as  an  alteniative  to 
terminating  the  contract  when  such 
termination  is  not  in  the  best  interest  of 
the  FDIC 

(G)  Conflicts  with  Contract  Provisions 

In  the  event  of  a  conflict  between  the 
terms  of  the  FDfC  General  Provisions 
and  this  policy  statement,  the  terms  of 
the  FDfC  General  Provisions  shall 
govern. 

V.  Imptementation 

(A)  Waiver  Procedures 

The  Senior  Contract  Ethics  Specialist 
from  OCS  will  determine,  on  a  contract- 
by-contract  basis,  whether  it  would  be 
appropriate  to  waive  the  policy  against 
contracting  with  firms  in  litigation  or 
the  policy  against  contracting  with  firms 
which  have  affiliated  business  entities 
with  unsatisfied  FDIC/RTC  obligations. 
In  making  this  determination,  the  Senior 
Contract  Ethics  Specialist  will  consult 
with  the  requesting  FDIC  office  or 
division  (as  well  as  other  affected  offices 
or  divisions),  and  obtain  the 
concurrence  of  the  FTMC  Assistant 
Executive  Secretary  (Ethics). 
Documentation  of  the  decision  to  grant 
a  waiver  will  be  included  in  the  contract 
file.  In  the  majority  of  cases,  such 
determinations  will  be  made  only  after 
the  firm  requiring  a  waiver  has 
submitted  a  proposal  for  evaluation  in 
competition  with  other  firms,  and  after 
that  firm's  proposal  has  been  evaluated 
as  being  the  most  advantageous  to  the 
FDIC  of  all  the  proposcils  received.  As 
an  exception  to  this  policy,  in  a  limited 
number  of  instances,  the  FDIC  may 
grant  a  pre-bid  review  of  a  particular 
firm's  fitness  and  integrity  to  enter  into 
a  contract  resulting  from  a  specific  RFP 
when  the  FDIC  determLnes,  at  its  sole 
discretion,  that  the  pai-ticipalion  of  that 
firm  is  necessary  to  foster  a  sufficient 
amount  of  competition  in  the 
procurement  to  assure  that  the  resulting 
contract  is  at  a  fair  and  reasonable  price. 


(Bi  Conditions  on  Awards  of  Contracts 

to  Firms  in  Litigation  with  FDIC/RTC 

Any  determination  to  award  a 
contract  to  an  offeror  in  litigation  will 
be  subject  to  appropriate  conditions, 
including  the  requirement  that  the  firm 
screen  the  persons  and/or  officeis) 
chaif^ad  with  wrongdoing  from  work  on 
the  FDIC  contract  and  agnte  that  it 
cannot  use  its  retention  by  the  FDiC  as 
a  defense  in  the  pending  litigation.  The 
FDIC  may,  at  its  discretion,  seek 
independent  verification  of  the  efficacy 
of  the  contractor's  screening  process. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  IX^  this  4(h  day  of 
May.  1993 

Federal  Deposit  insurance  Qjrpofation. 
Hoyle  L.  Robtmon, 
Executh-e  Secretary. 
|FR  Doc.  93-11571  Fil»d  5-14-93;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 
[No.  FHFB  93-45] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989  added  a  new  section  10(g}  to  the 
Federal  Home  l.oan  Bank  Act  of  1932 
requiring  that  members  of  the  Federal 
Home  Loan  Bank  (FHLBank)  System 
meet  standards  for  community 
investment  or  service  in  order  to 
maintain  continued  access  to  long-term 
FHLBank  System  advances.  In 
compliance  with  this  statutory  change, 
the  Federal  Housing  Finance  Boaoi 
(Finance  Board)  promulgated 
Community  Support  regulations  (12 
CFR  pert  936)  that  were  published  in 
the  Federal  Register  on  Niovemlier  21, 
1991  (^G  FR  58639).  Under  the  review 
process  established  in  the  regulations, 
the  Finance  Board  will  select  a  cr<rtain 
number  of  members  for  review  each 
quarter,  so  that  all  n>embers  will  be 
reviewed  once  every  two  years.  The 
purpose  of  this  Notice  is  to  announce 
the  names  of  the  members  selected  for 
the  sixth  quarter  review  under  the 
regulations.  The  Notice  also  conveys  the 
dates  by  which  members  need  to 
comply  with  the  Community  Support 
regulation  revit/W  requirements  and  by 
which  comments  from  the  public  must 
be  received. 

DATES:  Due  Date  for  Member 
Community  Support  Statements  for 


Members  Selected  in  Sixth  Quarter 
Review:  July  1,  1993. 

Due  Date  for  Public  Comments  on 
Members  Selected  in  Sixth  Quarter 
fleview;  July  1. 1993. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  member's  FHLBank. 
See  section  B  of  SUPPI^MENTARY 
INFORMATION  for  specific  addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  C.  Martinez,  Director,  Housing 
Finance  Directorate,  (202)  408-2825,  or 
Kathleen  S.  Brueger,  Associate  Director. 
Housing  Finance  Directorate,  (202)  408- 
2821.  Federal  Housing  Finance  Board, 
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1777  F  Street.  NW.,  Washington.  DC 
20006. 

SUPPLEMENTARY  INFORMATION: 

A.  Selection  for  Community  Support 
Review 

The  Finance  Board  intends  to  review 
the  entire  FHLBank  System  membership 
once  every  two  years.  Approximately 
one-eighth  of  the  FHLBank  members  in 
each  district  will  be  selected  for  review 
by  the  Finance  Board  each  calendar 
quarter.  Only  members  with  post-July  1, 
1990  CRA  Evaluations  and  members  not 
subject  to  CRA  will  be  selected  for 
review  in  the  first  two  years  following 


the  effective  date  of  ihe  regulation.  In 
selecting  members,  the  Finance  Board 
-will  follow  the  chronological  sequence 
of  the  members'  CRA  Evaluations,  to  the 
greatest  extent  practicable,  selecting 
one-eighth  of  each  District's 
membership  for  review  each  calendar 
quarter. 

Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  Hnancial  condition  or 
Community  Support  performance  of  the 
institutions  listed. 

B.  List  of  FHLBank  Members  to  be 
Reviewed  in  Sixth  Quarter,  Grouped  by 
FHLBank  District 


Member 


aty 


Federal  Home  Loan  Bank  of  Boston— District  1.  Post  Office  Box  9106,  Boston,  Massachusetts  02205-9106 

Society  for  Savings  

Stafford  Savings  Bank  ^, !.!!..!!!!!!!!!!!!!!!!!!!! 

Winter  Hill  Federal  Sa^rtgs  Bank !!I^Z!!"!!!!!!!!"!""!"!!!!!"!!!!.""!!I!! 

Winchester  Savir>gs  Bank 

Mid  Maine  Bank.  FSB !.!!!]!!!!!""I!!!!!!!!!!!I!!!!!!"!!!!"!"!!!! 

BkJdeford  Savings  Bank  !!.!!!!!!!!!!!!"!.""!!!!!!!!!!!"! 

Hampton  Ckxjperative  Bank "!.!""!!!!!1"!!!!!!!!!!!]1"!!!!!!!!!!!!!."!! 


Hartford 

Stafford  Sprir>gs 

Somerville  

WirKhester 

Auburn  

Biddeford  

Hampton  


Federal  Home  Loan  Bank  of  New  York— District  2,  One  Wortd  Trade  Center,  103rd  Roor,  New  York,  New  York  10048 

Audubon  Savings  &  Loan  Association  

Chatham  Savings  &  Loan  Association  

The  Jersey  Bank  for  Savings  

Dreyfus  Security  S.B.,  FSB  "!""!!.!."!!^""!!!!!..""1"!!."!! 

Interchange  State  Bank  "."!!]!!!!!.."!!!!."!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Pulaski  Savings  Bank.  SLA  

I       AlbwnFSALA ..SZ"ZZZZZZZ"'"". 

Canajoharie  Buikjing,  SLA l.I!!!"!!!!!!!!!!!!!!!!!!!".!! 

Fairport  S&LA 

Highland  Falls  FS4LA [ "!"""!!!""""!!"""!!!!!!!!!!!""""""" 

Sterling  National  Bank  &  Trust  Co  !!!!!.!.!.!!! 

Champlain  National  Bank  \ !.!.!!I.".."!!"!!.".""!!!!!!!!!!!."."."!! 

Santander  rational  Bank 


Audutxx)  

Chatham  

Montvate  

Parangs  

Saddle  River  .. 

Springfield  

Albion  

Caruijoharie  ... 

Fairport  

Highland  Falls 

New  York  

Willstx>ro  

BaynDon 


Federal  Home  Loan  Bank  of  Pittsburgh— District  3.  625  West  RWge  Pike.  Suite  B-107.  Conshohocken 

Cambria  County  FS4LA  

FNB  of  Fleetwood l..!..!!!!!I!!!!!!!I!!!! 

Peoples  Bank  of  Pennsylvania  !.].!!!!!!!!!!!.!!!!! 

First  National  Bank  of  GreencasUe : """"!!!!""!!!!! 

Harris  Savings  Bank  '.".!.I!!"!!!!!11"!!!!"! 

Jersey  Shore  State  Bank !.!".""!!!'!H!!1"!"!"!'"!!!!"!"!"! 

Miners  Bank  of  Lykens  !...!"!!!!"!" 

Mid  Penn  Bank  

First  FS&LA  of  New  Castle I!!!!!!!!.!!!!!!!!!!!!.!!!".  " 

National  Bank  of  North  East  '. !!!!!!!.."!!!!"."!!"!" 

Bucks  County  Bank  &  Trust  Company "!!!!!!!!!!"!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!!!!!!!. 

Pennsylvania  Savings  Bank  

Phoenixville  FS  &  LA  l..!l"..""!!!l"."""! 

Mount  Troy  S&LA 1"!!!"!!!!!!!!!!!!!!!!!!!."!!!!!!!!!!!!!!!!!! 

Snyder  County  Trust  Company .'..''""'""^. 

Turbotville  National  Bank [ 

West  Milton  State  Bank ll".!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!"!" 

Woodlands  Bank 

First  West  Virginia  Bank.  N.A .ZZZZZZZZZZ"""". 

The  Citizens  Bank  of  Weston.  Inc 


Pennsylvania  19428 

Cresson  

Fleetwood 

Ford  aty 

GreencasUe  

Harrisburg  

Jersey  Shore  

Lykens  

Millersburg  

New  Castle  

North  East 

Perkasie 

Philadelphia  

Phoenixville 

Pittsburgh 

Selinsgrove 

Tuft)otville  

West  Milton 

Williamsport  

Buckhannon ,.... 

Weston 


Federal  Home  Loan  Bank  of  Atlanta— District  4.  Post  Offk»  Box  105565.  Atlanta.  Georgia  30348. 

I     Central  Bank  of  the  South  

I     Bank  of  Dadeville 

I      Gulf  FSB.  a  FSB 

St.  Clair  FSB  ''.Z"Z''"'Z 

Troy  Bank  and  Tmst  Company 

Rrst  State  Bank  of  Tuscakx)sa  


Birmingham 
Dadeville  .... 

Mobile  

Pell  City  

Troy 

Tuscakx>sa 


State 


CT 
CT 
MA 
MA 
ME 
ME 
NH 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 
PR 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
WV 
WV 


AL 
AL 
AL 
AL 
AL 
AL 
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Member 


E>T»*e  County  Nattonaf  Bank  

CfBstarBank.  NA 

Pint  rs  &  LA  o<  Engtewood 

RfSt  Family  FS  4  LA 

Litofly  Barfc  oi  Fort  Wtfton  Beach 

Desjardins  FSB 

Horoe  SB.  FSB 

Consumers  SB 

Fifth  TNrd  Trust  Co.  and  SB,  FSB 

Ocaia  Natjonai  Bank „ 

US  Titist  Company  of  FtofMa  SB 

Citizens  FSB  of  Port  SL  Joe 

Seminole  Bank. 

Cttrus  Bank  .._ 

Essex  Savings  Bank 

National  Bank  of  Commerce 

Athens  First  Bank  &  Trust  Company 

United  Bank  

C^srtef  Bank  arxj  Trust  Company  .... 

Newnan  SB,  FSB 

United  Bank  of  Crawford  

Alliad  Bank  of  Georgia 

Firsi  SB.  FSB 

Pa*  AverHja  Bank _ 

Fr»Mn  SB.  FSB 

Kopewilk  FSA _ 

Koaduszko  FSB _ 

Sandf  Spiing  roational  Bank 

Cam*  County  Bank  &  Trust  Compar>y 
Topsail  State  EiaoK 


Southern  Natjor^  Bank  of  ^4orth  Carolina  . 

MoctovMe  Savings  Bank.  SSB 

Banltot  Union  „„ 

Flandtoman  Savings  and  Loan  Association 
First  Savings  Bank  of  Rockingham  Counly 

First  Republic  SB.  FSB „ 

United  Caroima  Bank „ 

Enteipnse  National  Bank  d  the  Redmont  . 

The  Peoples  Natwx^  Bank 

Investors  SB  of  S.  Caroina.  Inc  

Greenwood  NatkxuU  Bank 

Poioset  Bank.  FSB 

Uruon  Bank  and  Trust  Company  

r^nnOr  N€NVOOQr  Udfm   

Southern  Finandal  FSB _ 


CJty 


Metunptca.. 
Washir>g|toi» . 


Englewood 

Eustis  

Fort  WaitoR  Beach 

HaUandaia 

Hollywood 

Miami 
Naples . 
Ocaia  - 

Paim  Baact» 

Port  SL  Joe 

SemirK)(e _.. 

Vera  Beach 

West  Patm  Beach 

WnterPatk _„ 

Att^ens 

Bamesvflte  

Marietta 

Newnan 

Roberta 

Thomson 

Thonoson 

Valdosto  .„..::; 

Baltimore 

BaltinxDre 

Baltimore 

Olney  ._. 

Westmir«tef 

Hampsteab 

Lumberton 

MockjMiite 

Monroe 

Rarxileman 

Reidsville 
Roanoke  Rapklft . 

WhitevilJe  _ 

Winston-Salem  _.. 
Easiey 


Stafe 


Fk)rence 

GreenvKXXt  _... 
Travelers  Fteet 
Bowling  Green 

Reskxi  

Warreidion 


AL 

DC 

FH. 

FL 

H. 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

Ft 

FL 

GA 

6A 

GA 

GA 

GA 

GA 

GA 

t6A 
MD 
MO 
liO 
MO 
MO 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
SC 
SC 
SC 
SC 

IVA 
VA 
VA 


Federal  Hoina  Loan  Bank  of  Cincinnati— Olstrict  5.  Post  Office  Box  538.  Cincinnati.  Ohio  45201 . 


Unton  Natkxwrf  Bank  &  Trust  Conripany  

Nelson  County  FS&LA 

Trans  Fmancjal  Bank.  N.A 

Mea(*B  Couf»ty  Bank.  Inc  „ , 

Bfowmsville  Deposit  Bank  

Trig  County  Farmefs  Bank  

Taytof  County  Bank  

The  Fifst  Nationai  Bank  in  Clinton 

Bank  o<  Ohto  County.  Inc  

City  National  Bank  

The  ComfTtercial  Bank  of  Grayson  

The  Hartfofd  Bank  &  Trust  Company 

The  Ciizens  Bank 

Dtizens  Guaranty  Bank 

First  Stete  Bank  

Citteene  Bank  &  Trust  Company  of  Jackson 

The  Anderson  Nationa!  Bank 

Lewisbufg  Bar^ong  Company 

Lexington  Federaf  Savings  Bank 

First  f^ational  Bar*  &  Trust  Company 

Mid  Antencan  Bank  &  Trust  Company 

Stock  Yards  Bank  and  Tnjst  Company 

Tti«Cituen6  Bar* „ 

Green  Rtwer  Bank  _ 

First  National  Bank  and  Toist  Company 

Citiiene  Bank  andTcust  Csnpany 


Barbowviie 

Bardstwwn 

Bowlir^g  Gfeen 
Bfandenburg  ... 

Browns^lie 

Cadiz „ 

CampbeUsvUto. 

Clinton 

Dundee 

FuHoft 

Grayson 

Harttofd 

Hickman „. 

Irvine 

Irvinyton 

Jackson — 

LawrerKeburg  . 

Lewistjurg  

Lexington 

London  

Louiswilla 

Louisvito 

Mordhead 

UorgantoiMO  .... 
Nichotaa^ap  ... 
Paducalt 


KV 
KY 
KV 
Kf 
KY 
KY 
KY 
KY 
KY 
KV 
KY 
KV 
KY 
KY 
KV 

IKV 
KY 
KY 
KY 
KY 
KY 
KV 
KY 
KV 

tKY 
KY 
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Member 


Famwrt  Bank  and  Trust  ComoMy 

Prinoekwi  FS  4  LA  ..„ ZZZL 

Soutwffi  Deposit  Bank 


Cttizens  Union  Bank  of  ShaibytiMle 

Shetey  County  Trust  Bank 

RrstA  Peoples  Bank.  SpringiaU 

The  Peoples  Bank 


Ptoneer  Federal  Savings  Bank 

The  Faimers  &  Merchants  Stale  Bank  .""!!."!!!! 
Bethel  Building  ar>d  Loan  Corr^Mr^ 

Equitable  S&L  Company "Z"""^''Z 

Han«st  Home  Savings  Assodaiion _., 

Gatewoy  Federal  Savings  Bar* !.!"!."""!! 

Ml.  Washington  Savings  and  Loan  Cwnpany  7 

Patriot  Federal  Savings  Bar* 

The  Union  Bank  Con^iany 


Oty 


State 


Gaiion  Buiklir>g  &  Loan  Assoc 

Harrison  Buiidir>g  and  Loan  Assodatkm 

First  Federal  Savings  and  Loan  Association 
Ripley  Federal  Savings  &  Loan  Association 

The  Lenox  Savings  &  Loan  Company 

Peoples  Savings  and  Loan  Company 

TrumbuH  Savir>gs  and  Loan  Company  

Perpetual  Savings  Bank  

Peoples  Savings  Bank 

First  FSB  of  Eastern  Ohto  .1    ~Z 

Citizens  Bank 

The  Middle  Tenr>essee  Bank 

The  First  National  Bank  of  Polk  County  ...... 

First  State  Bank  of  Covington 

Rrst  Federal  Savings  Bank  ....'" 

The  Weakley  County  Bank 

Bank  of  Hartsville ~ 

NBC  Knoxville  Bank "ZZ 

Citizens  Bank  of  Btount  County  JL-Z1.....1 

McKeruie  Bar*ir>g  Company  .___ 

National  Bank  of  Commerce ZZl"..... 

Cavalry  Bank,  a  FSB  

Nashville  Bank  of  Commerce  ...JZZZZZ'ZZ^. 

Bank  of  Ripley 

The  Bank  of  Sharon ZZZZZZZZ.ZZ' 

Valley  Bank 

Merchants  &  Planters  Bank 

First  Vokinteer  Bank 

Franklin  County  Bank  


Prtncelon 
Princeton , 

RussaMvWa 

ShelbyviNe 

Shelbyville 

Sphngfidd 

Taytorsville 

Winchester 

ArchboU 

Bethel 

Cadiz 

Cheviot 

CIncinruitt 

Ctnannai 


Federal  Home  Loan  Bank  of  IndianapoUe— Oistrtel  6.  PO.Box  60,  Indlanapoiis.  IN  46205-0060 

Central  Natkxial  Bartk  &  TiusI 

BkxxnGekJ  State  Bank Z.Z.Z.ZZ.." 

First  Federal  S&LA  or  Corydon~l I_...._""" 

Bank  of  V^esiBm  Indiana  "  ,  """"""" " " "■" 

First  National  Bank  of  Oana Z.ZZZZZ.... "" 

Blue  WwBr  Federal  Savings  Bw*  „."™Z_.     " 

The  Bfi^  Natkxial  Bank  .„ 1"! ~ " "' 

Fowtar  State  Bank  ~Z..Z.. ' "' 

First  United  Savings  Bank,  FSB ■  il" "" 

Bank  of  Highland  


Cincinnati 

Cokimbus  Grove 

Gaiion  

Harrison  

Lorain , 

Ripley 

St.  Bernard  

Urbaria 

Warren  

WeUsvHte 

Xenia 

Zar>esville 

Coiliarvito 

Columbia 

Cc^peMM 

Covington 

Dickson 

Dresden 

Hartsville 

Knoxville 

MaryviUe 

McKenzie 

Merrrphis 

Murfreestxwo 

Nashville 

FUpley 

Sharon 

Sweetwater 

Toone  

Union  Cily  _ 
Winchester  . 


KV 
KY 
KV 

tor 

ICY 

KY 

KV 

KY 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

IN 

TN 

TN 

IN 

TN 

TN 

TM 

TN 

TM 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

m 

TN 


Landmark  Savings  Bank 

Unton  FSB  of  Indianapoiis ZZ.~Z. 

La  Porte  Savings  Bank ZZ.ZZ.Z. 

Lafayette  Savings  8»*,  FSB "Z. 

Unwn  County  NB 

First  FSB  of  Indiana .!.„. 

Peoples  S&LA  of  MonliceMo  ..._ Z..Z. 

First  Oltlzens  State  Bank  _. 

American  State  Bank 

Unton  Bank  and  Trust  Company  Z. 

Tri-County  flank  4  Tnist  Company  ...ZZ 

First  NaSonal  Bank  of  Valparaiso  _ _. 

The  Mefchanfs  Bank  &  Trust  Corrpanf 

Byron  Center  State  Bank „. 

State  Bank  of  Caledonia  ...... 

Capac  Slate  Bank " "" 


AiVca 

Bloomfiold 
Corydon  ... 
Covington . 

Dana  

Cdinburgh 
flora 


' 


Greer^castle 

Higtitand 

Indianapolis  . 
Intkanapuks  . 

La  Porte  

Lafayette  

Liberty  _ 

MoMilivifle  .... 
Monticefto  .... 


North  Judson  . 
North  Vernon  . 

f^oachdale 

Valpara»so 

West  Harrison 

Bryon  

Caledonia 

Capac  _ 


IN 
IN 
IN 

m 
m 

IN 

IN 
IN 
IN 
IN 
IN 
IN 
tN 
IN 
IN 

m 

IN 
IN 
IN 
IN 
IN 
IN 
IN 
Ml 
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Member 


City 


State 


Century  Bank  arxl  Trust 

Home  Federal  Savings  Bank 

Northern  Michigan  Savings  Bank 

United  Savings  Bank,  FS8  

OW  State  Bank  Fremont 

First  Nationai  Bank  of  Gaytord  .... 

BayBank  

The  Peninsute  Bank 

The  Newberry  State  Bank  

Natkx^  Bank  o(  Royal  Oak  

Macomb  S&UV 

SJS  Federal  Savings  Bank 

Ster1lr>g  Savings  Bank.  FSB  

Interfirst  Federal  Savings  Bank  ... 
Omni  Savings  Bank  


CoMwater , 

Detroit  

EscanatM 

Farmington  Hills . 

Fremont 

GaykJNTd  

Gladstone  

Ishpeming 

Newt>erry  

Royal  Oak 

SL  Clair  Shores  . 

St  Joseph 

Southfiekj 

Ypsilanti 

Cokjmbia 


Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
SC 


Federal  Home  Loan  Bank  of  Chicago— District  7,  111  East  Wacker  Drive,  Suite  800.  ChKago,  IHInois  60601. 


BenM  Loan  Association  

Ctiampion  FS  &LA , 

Peoples  Bank 

Capron  State  Bank  

Home  FS&LA  of  Cartxjndale 

Coie  Taykx  Bank  

Coiumbia  Nabor^  Bank  of  Chicago 

Innng  Federal  Bank  for  Savings  

LaSalle  National  Bank  

LaSalle  Northwest  NatkxuU  Bank  of  Ctiicago 

MidAmerica  Natior^al  Bank  

North  Side  FS&LA  of  Chicago 

First  Bank  South  

OW  Kent  Bank.  N.A.  

First  Bank  North 

State  Bank  of  Freeport  

First  Federal  SALA  of  Herrin  

Jacksonville  Savir^gs  Bank  

Kankakee  FS  A  LA  

Union  FS  &  LA 

La  Grange  FS  &  LA 

Bank  of  Ladd 

8rickya/d  Bank 

Prospect  Federal  Savings  Bank  

LaSaile  Bank  Matteson 

Heartland  FS  &  LA 

First  Bank  &  Tnist  Company,  Mount  Vernon  . 

Nokomis  S  &  LA  

Oak  Brook  Bank 

First  Bankers  Trust  Company.  N.A. 

Pk)neer  Bank  &  Trust  Company 

First  National  Bar*  

Busey  Bank ,. 

f^rth  Shore  Trust  and  Savings 

Waukegan  Savings  &  Loan  Assodatkxi 

First  FS&LA  of  Westchester  

Metro  Savings  Bank,  FSB  

Rrst  Banking  Center— Albany  

First  National  Bank  &  Trust  Company 

Charter  Bank  of  Eau  Claire  

The  Equitabie  Bank,  SS8 

State  Bank  of  La  Crosse  

F&M  Bank — Lancaster 

The  Park  Bank  

Non*rest  Bank  Wisconsin,  N> 

Rrst  National  Bank  and  Trust 

First  Natkxwl  Bank  of  Portage  

Peoples  State  Bank  

Vailey  Bank  Western,  FSB  

Wisconsin  Savings  Bar*,  SA  

Community  State  Bank 

State  Bank  of  Withee 


BenW 

Bkx>mlngton 

BJoomir>gton 

Capron 

Cart>ondale 

Chk»go 

Cfvcago 

Cfiicago 

Chk:ago 

Chk:ago 

Chk^go 

ChKago 

Dixon 

Elmhurst 

Freeport 

Freeport 

Herrin 

Jacksonville  

Kankakee  

Kewanee  

La  Grange 

Ladd 

Lincoinwood 

Lomt>ard 

Matteson 

Mattoon 

Mount  Vernon  ... 

Nokomis 

Oak  Brook 

Quirx^y 

River  Grove  

Sullivan  

Urfoana  

Waukegan 

Waukegan 

Westctiester 

Wood  River 

Alt>any 

Betoit 

Eau  Claire 

Hales  Comer  .... 

La  Crosse 

Lancaster 

Madison  

Milwaukee 

Monroe 

Portage 

Prairie  du  Chien 

Sparta  

Tomah 

Unkxi  Grove  

Withee 


Federal  Home  Loan  Bank  of  Des  Moines— District  8.  907  Walnut  Street.  Des  Moines,  lowa  50309 

Amertean  Trust  and  Savings  Bank j  Dubuque  .. 

The  Gamavllk)  Savings  Bank „ _..„ „._ |  Qamavilo 


H. 
IL 
H. 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
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lA 
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Member 


Ida  County  State  Bank 

kM«  State  Bank  and  Twet  Company 

Home  State  Bank 

FamterB  &  Merohants  Savings  Bank  _ 

Nevada  Nationai  Bank 

NorthwMoods  State  Bank 

Mahaska  State  Bank „ 

MomtngsWe  B*»k  and  Trust 

Ckjmmercial  Trust  and  Savings  Bank  .. 

Tama  State  Bank 

West  Oes  Motr>es  Stade  Bank _. 

Peoptos  Slate  Bank  ..„ 

Security  Stale  Bank  o<  AltWn.  tnc _, 

Security  Bar*  MKVwsota  _, 

Rrst  State  Bank  _, 

Itasca  State  Bank „. 

Security  Stale  Bank  o<  Hok*ng«ofd  .._. 

Jackson  FS  &  LA 

Amertcan  Naltonaj  Bank  o(  Uttte  Fate 

Amertean  Bank  Mankato „ 

State  Bank  of  McGregor „. 

National  City  Bank  of  Minneapolis 

Peoples  State  Bank  of  Ptalnview _ 

Citizens  State  Bank  of  St  James 

Security  Bank  Northwest  

Cherokee  State  Bank  of  St.  Paul  

First  Security  State  Bank _. 

Wadena  State  Bank  „ 

Jefferson  S&LA „ _. 

Bank  10 

Polk  County  Bank  

Peoples  Bank 


Tri-County  State  Bank  of  El  Dorado  Springs 

Bank  of  the  Leadt>e« _ 

Farmers  &  Merchants  Bank 

Allegiant  State  Bank  „ 

Mark  Twain  Bank  _ _„ 

First  Bank  of  MaryvUto  „..„ _ 

Community  Bank  A  TniSt _ 

Allegiant  Bank  

Southwest  Bank  ol  St  Louis  . 

CherrMcal  Bank „ „ ;.. 

Western  State  Bank 

Stale  Bank  of  Ateester 

Comn>ercial  Trust  and  Sa^ngs  B«ik 


City 


State 


Ida  Giov« „ 

Iowa  Oily 

Jefferson 

Manchester 

Nevada  „ 

Nodhwood  

Oskakxxa 

SiouK  City  

Storm  Lake  

Tama 

West  Oes  Moines 

Winthrop  

Aitkin  

Albeit  Lea  

Etnmons 

Grand  Rapids  

HoM<f>g<ord  

Jackson 

LJtHe  Fans  

•Vfof 'KcRv    •■>■•••••■■■■•* 

McGregor  „ 


SL  James  .. 
St.  Michaal 

St.  Paul 

Sleepy  Ey« 

Wadena  

Bailwin  

Belton  . 

Bolivar 

CutM  

Et  Dorado  Spririgs 

Flat  River  

Hannibal 

Kahokia 

Ladue 

MaryviUe 

Neosho  

SL  Louis 

St.  Louis „ 

Sweet  Springs  

Dev*s  Lake 

Ak»ster _ 

Mitchell _ 


Federal  Home  Loan  Bank  of  Oaias— Otetrkst  9,  5605  N.  MacArtfHjr  Boulevard.  9lh  Fkxw,  Irvmg,  Texas 

Superior  Federal  Bank,  FSB _ 

Bank  of  Hot  Springs ; !..!!.!!!!!!!! 

Leachviiie  State  Bank Z"""!Z!!!"!'!!!!"!!!!I!!!"I!!!!!!^!'"I!!!I!!!!!!!!!!!!!!!! 

First  National  Bank  in  Mena  ^..... "."!.!!!!!"""!!"!!!!"!".!!!."!"!" 

Rrst  National  Bank  of  ParagouM _ ....!!!!."".""!!!!!!"!!!!!!"".!!!!""!!."!!.!! 

First  Bank  of  Arionsas  „ """""!"!!!" '. 

Citizens  S&LA  of  Washington  Parish  "."!!!!1I!!I!!!"!!!!'.".""!"I"!"!""."!!!! 

First  NatJonaJ  Bank  of  St.  Charles  Pansh ."!."L"1."!!!!!! 

CaWwaK  Bank  and  Tmst  Company  .._ !.!.!..!!."""!."!! 

Homeland  Federal  Savings  Bank  '.1"..!"!"""".I 

The  D'Arbdnna  Bank  &  Toist  Company 

Progressive  Bank  &  Trust  Company  „ „ !!!!.!1"!!1""I^ 

Bank  of  LaPtace  at  St.  John  the  Baptist  _.! !..!!!!!!!!!!!!!"!!!!"."!!!!!!!.7.!!!!!! 

National  Bank  of  Commerce _ !!".""."""."""""'!"""."" 

Omni  Bank  _ 

Rrst  Bank  and  Tmst  !i.!IZ'!!!!™!Z"!!!!"""I"!!!!"!!!!"!!!Z""Z! 

United  Bank  and  Tmst  Company 

West  Carroll  Natkanal  Bank  "J"ZZZ'ZZZZZZZ^Z 

SL  Landry  Homestead.  FSB !.!.!!!!" 

Sprtnghilt  Bank  &  Trust  Company : .J" 

Rrst  FS  4  LA  „. 

Bank  of  Anguwa _ !.""".™"!."!!!!.""!!7."!!!!!!!!!!!!!!!!!!!! 

Citizens  Bank  &  Trust  Cornpany  _ "I"!!!!Z!!ZI!!!!"!!!!".I!"!!!!I!"" 

Guaranty  Bank  and  Tmst  Company „ 

First  Federal  Bank  for  Savings _ „ _ „ „  -     

Sunburst  Bank „ . '.""!""!""""'''"""""'" 


75038. 
Fort  Smith  .... 
Mot  Springs  .. 

LeachvRe 

Mena „.. 

Paragould  .._ 
Fhisse«viBe  ... 

Bogalusa 

Boutte  

Columbia , 

Columbia 

FarmerviBe  .... 

Houma  . 

LaPtace 

L^e  Chartes 

Metairie  

New  Orleans  . 
New  Orleans  . 
Oak  Grove  .... 

Opetousas 

Sprrngtiifl  _ 

Abercteen  

Anguifla  

Belzoni 

BelzonI  ...„ 

Columtxjs 

Grartada 


U 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

M 

lA 

U 

(A 

MN 

MN 

MN 

MN 

MN 


MN 
MN 
MN 


MN 
MN 
MN 
MN 

MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
IwlO 
MO 
MO 
NO 
SO 
SO 


AR 
AR 
AR 
AR 
AR 
AR 
LA 
LA 
t> 
LA 
U 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
MS 
MS 
MS 
MS 
MS 
MS 
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Member 


Crty 


State 


CoTfifTKintty  Federal  Savings  Bank  

Wilkinson  County  Savings  Bank 

The  Bank  of  New  Mexkxj  

Western  Bank  of  Ctovts  

First  National  Bank  of  Bay  City  

Cibzens  Bank  and  Trust  Company 

Citizens  NatKxial  Bank  of  Texas  

Stemmons  Northwest  Bank,  N.A 

Texas  Commur^ty  Bank 

American  Bank „ , 

MetroBank.  N.A „ 

PinejTKxit  Bank 

Post  Oak  Bank 

Preferred  Savings  Associatkxi 

University  State  Bank  

Community  Bank 

Bank  of  Livingston  

First  Federal  Savings  Bank  

Community  State  Bank  

First  National  Bank  of  Plainview 

Hale  County  State  Bank  

Canyon  Creek  National  Bank  

Southwest  Bank  of  San  Angelo 

Sugar  Creek  National  Bank  

First  Amencan  Bank,  Sulphur  Springs,  NA 

Sulphur  Springs  State  Bank  

Wallls  State  Bank 


Tupek) 

Woodvllle  

Altxiquerque  

Ckjvis 

Bay  aty  

Baytown 

Bellaire 

Dallcis 

Dallas 

Houston  

Houston  

Houston  

Houston  

Houston  

Houston 

Katy 

Livingston 

Longview 

Lufkin  

Plainview 

Plainview „.. 

Ricturdson 

San  Angeto 

Sugar  Land 

Sulptujr  Springs 
Sulphur  Springs 
Wallis  


MS 

MS 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Federal  Home  Loan  Bank  of  Topeka— District  10,  Post  Offk:e  Box  176,  Topeka,  Kansas  66601. 

Alpine  Bank,  Aspen  ; 

Alpine  Bank,  Basalt 

Platte  Valley  Bank " 

FNB  of  Estes  Park  

Alpine  Bank  and  Tnjst  

FNBof  La  Jara  

First  National  Bank  of  SteamtK>at  Springs  

FNB  of  Sterling  ; 

Citizens  Bank 

First  Security  Bank  of  Windsor 

Bank  Central 

Bank  of  the  Southwest 

Fidelity  State  Bank  &  Trust  Company  

The  Walnut  Valley  State  Bank  of  El  Dorado 

Peoples  State  Bank  &  Trust  Company 

Amiy  Natior^al  Bank 

FNB  &  Trust  Company  in  Great  Bend 

Neodesha  S  &  LA '..". 

The  Bank  

Miami  County  Natkxial  Bank  of  Pacta 

Gering  State  Bank  &  Taist  Co 

Home  State  Bank  and  Tmst  Company  

Home  State  Bank 

Farmers  &  Merchants  Bank 

f^rwest  Bank  Nebraska,  N.A 

PlattsrrxHJth  State  Bank  !...!HZ!!!!ZZ1"!!!!I 

First  State  Bank !".!.."!.""""!.!"!""! 

Nebraska  State  Bank 

Farmers  State  Bank  &  Tnjst  Company  

First  Natiof^l  Bank  &  Trust  Company 

Alva  State  Bank  &  Trust  Company 

Citizens  Bank  of  Ardmore 

Lincoln  Bank  &  Trust  Company 

Grand  Federal  Savings  Bank  

Green  Country  FS  &  LA  ^.IH!!!!.!. !!!!"!!!!!!!!! 

Guaranty  Bank  &  Trust  Company  

The  Uberty  NB  &  Trust  Co.  of  Oklahoma  City 

First  State  Bank  of  Picher „ 

The  First  NB  &  Tnjst  Company  of  Tulsa 

Western  NB 

Wetoh  State  Bank  of  Weteh 


Aspen  

Basalt 

Brighton  

Estes  Parte  

Glenwood  Springs  . 

La  Jara 

Steannboat  Springs 

Starting 

West  Minster 

Windsor 

Beloit 

Dodge  City 

Dodge  City 

El  Dorado 

Elllnwood  

Fort  Leavenworth  ... 

Great  Bend  

Neodesha  

Otieriin  

Paola 

Gering ! 

Hun>bokJt  

Louisville  

Milford  

Omaha 

Plattsrrxxjth 

Scottsbluff 

South  Skxjx  City  .... 

Superior  

Ada  

Alva 

Ardmore 

ArdfTVjre 

Grove  

Miami  

Oklahoma  City 

Oklahoma  City 

Picher 

Tulsa 

Tulsa 

Welch 


CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


Federal  Home  Loan  Bank  of  San  Francisco— District  11.  307  East  Chapman  Avenue,  Orange,  California  92666. 
Zkjns  First  l^tional  Bank  of  Arizona |  Mesa 
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Member 


FSB 


Rk)  Saiado  Bank 

Rrst  American  Federal  Bank, 
Borrego  Sprir>Qs  Bank  ... 

First  Central  Bank,  N.A.  

Southern  Pacific  Thrift  &  Loan  Assodatkxi 

HumboWt  Bank  

Six  Rivers  National  Bank 

Eurekabank,  a  FSB 

High  Desert  Natkxial  Bank 

First  Los  Angeles  Bank 

General  Bank 

Topa  Thrift  and  Loan  Association 

Westem  Bank  

Monterey  County  Bank 

CiveBank  of  Commerce 

Ventura  County  NB „', 

Palm  Desert  Nattonal  Bank  

De  Afua  Nattonal  Bank  

Central  Sierra  Bank  "" 

Peninsula  Bank  of  San  Diego 

First  Republic  Thirft  and  Loan  

Gateway  Bank,  a  FSB  .'...' 

Nabonal  American  Bank  

Sequoia  National  Bank  

Marin  Community  Bank.  N.A.  

California  Thrift  and  Loan  

Visalia  Community  Bank 

Comstock  Bank 


Federal  Home  Loan  Bank  of  Seattle-District  12.  1501  4th  Avenue,  Seattle.  Washington  98101-1693 

Alaska  FS  4  LA  

First  Security  Bank  of  Idaho.  N.A.  ..."!!!!!!!!!!!!"!!!!!!!!!!!"!! 

Bank  of  the  Cascades  ""]^^| 

Siuslaw  Valley  Bank,  Oregon  ."!1.".!."!!Z!...". 

South  Umpqua  State  Bank I!.".."!""!!.""!!!".... 

First  Security  Bank  of  Oregon  

State  Bank  of  Southern  Utah ..""!!"!!!.""""."!! 

First  Westem  Natkmal  Bank 

Bank  of  Utah  

Far  West  Bank !""."."."Z!!Z!.....ZZ 

First  Mutual  Savings  Bank.  WA ."  " 

United  Security  Bank.  WA ZZZZZ 

Frontier  Bank "" 

American  Natkxwi  Bank  ""I"!!!!"!1"!!""!.""."Z 

Pkxieer  Savings  Bank  !!!!"!!!!!!" 

U.S.  Bank  of  Washington.  N.A.  !!!.".""."!"!!!!1"!!Z."Z" 

Bank  of  Vancouver  """"'""'""""". 

Pk)neer  National  Bank !!!"!"!!."!!!!!." 

Rocky  Mountain  Bank,  FSB '"!IZ!!IZ!."I!."!I"!""!!." 

First  Federal  Savings  Bank  »!.".""™Z!."."!"!!Z!!!!!Z. 


City 

Tempe 

Tucson  

Bon-ego  Springs 

Cerritos  

Culver  City 

Eureka  

Eureka  

Foster  City 

Hesperia  

Los  Angeles 

Los  Angeles 

Los  Angeles 

Los  Ar>geles 

Monterey , 

Oakland  

Oxrtard  , 

Palm  Desert 

RiversKle  

San  Adreas 

San  Diego 

San  FrarKisco  ... 
San  Francisco  ... 
San  Francisco  ... 
San  Francisco  ... 

San  Rafael 

Santa  Bart>ara  .. 

Visalia  

Carson  City 

Jurwau 

Boise 

Bend  

FkjrerKe 

Roseburg  

Salem 

Cedar  Oty 

Moab 

Ogden  

Provo  

Bellevue  

Chewelah 

Everett  

Kennewk:k  

Lynrmood  

Seattle 

Vancouver , 

Yakima 

Cheyenne  

Sheridan  


State 


AZ 
*Z 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
NV 


AK 

ID 

OR 

OR 

OR 

OR 

UT 

UT 

UT 

UT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WY 

WY 


C.  Due  Dates 

Members  selected  for  review  must 
submit  completed  Community  Support 
Statements  to  their  FHLBank  no  later 
than  July  1. 1993. 

AH  public  comments  concerning  the 
Community  Support  performance  of 
selected  members  must  be  submitted  to 
the  member's  FHLBank  no  later  than 
July  1. 1993. 

D.  Notice  to  Members  Selected 

Within  15  days  of  this  Notice's 
publication  in  the  Federal  Register,  the 
individual  FHLBanks  will  notify  each 
member  selected  to  be  reviewed  that  the 
member  has  been  selected  and  when  the 
member  must  return  the  completed 


Community  Support  Statement.  At  that 
time,  the  FHLBank  will  provide  the 
member  with  a  Community  Support 
Statement  form  and  written  instructions 
and  will  offer  assistance  to  the  member 
in  completing  the  Statement.  The 
FHLBank  will  only  review  Statements 
for  completeness,  as  the  Finance  Board 
will  conduct  the  actual  review. 

E.  Notice  to  Public 

At  the  same  time  that  the  FHLBank 
members  selected  for  review  are  notified 
of  their  selection,  each  FHLBank  will 
also  notify  community  groups  and  other 
interested  members  of  the  public.  The 
purpose  of  this  notiHcation  will  be  to 
solicit  public  comment  on  the 


Community  Support  records  of  the 
FHLBank  members  pending  review. 

Any  person  wishing  to  submit  written 
comments  on  the  Community  Support 
performance  of  a  FHLBank  member 
under  review  in  this  quarter  should 
send  those  comments  to  the  member's 
FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process. 

Dated:  May  10. 1993. 

By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evans.  Jr.. 
Chairman. 

(PR  Doc.  93-11507  Filed  S-14-93;  8:45  ami 
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FESOAL  MARmME  COMMISSION 

SecuHly  for  the  Protection  of  the 
Public;.  RnancJal  Responsibility  to 
Meet  UaMUty  Incurred  for  Oeattt  or 
Injur/ to  Passengers  or  Other  Persons 
on  Voyogee;  leeuance  of  Certificate 
(Casually) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
passenger  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C  817(d)) 
and  tile  Federal  Maritime  Commission's 
implententiog  regulations  at  46  CFR  part 
540,  as  amended: 

West  Travel,  Inc.  (d/b/a  Alaska 
Si^tteeeing/Cruise  West)  and  Alaska 
Pacific  Boat  Company.  4th  and 
Battery  Bldg..  suite  700.  Seattle, 
Washington  98121. 

Vessel:  SPIRIT  OF  ALASKA. 

West  Travel.  Inc.  (d/b/a  Alaska, 
Sightseeing/Cruise  West)  and 
Westfive  Enterprises,.  4tk  and  Battery 
Bldg.,  suite  700.  Seattle,  Washington 
98121. 

Vessel:  SPIRIT  OF  DISCOVERY. 

West  Travelv  Inc.  (d/b/a  Alaska 
Sightlseeing/Craise  West)  and  West 
Marine,  Inc..  4th  and  Battery  Bldg., 
suite  700.  Seattle,  Washington  98121. 

Vessel:  SPIRIT  OF  GLAQER  BAY. 

West  Travel,  Ina  (d/b/a  Alaska 
Sightseeing/Cruise  West).  4th  and 
Battery  Bldg.,  suite  700,  Seattle, 
Washington  9ei21. 

Vesset  SPKIT  OF  98. 

Date*  May  11. 1990. 
|o8eph  C  Potkiag. 
Secretary. 
|FR  Dot  93-11547  Filed  5-14^93;  8:45ain) 

BlUJNCeOOC  •73fr.ei-« 


Security  for  the  Protection  of  the 
Public  ^demnlflcatlon  of  Passengers 
for  Nonperformance  of  Transportation; 
l«5uwnce  at  Certtttcote  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  o£  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

West  Travel.  Inc.  (d/b/a  Alaska. 
Sightseeing/Cruise  Wast),  4th  and 
Battery  Bldg.,  suite  700,  Seattle, 
Washington  98121. 


Vessels:  SPIRIT  OF  ALASKA,  SPIRIT 
OF  DISCOVERY  and  SPIRIT  OF 
GLACIER  BAY. 

Dated:  M>iy  TT,  1993: 
Joseph  C  PoUuBg, 
Secretary. 

IFR  Doe.  93-1 1549  Piled  S-14-93-.  8:45  am) 
aauNG  CODE  STje-oi-a 


[Petition  No,  m-nr 

Australia/Eastern  tfSA  Shipping 
Conference,  Australia-Pacific  Coast 
Rata  Agreement,  and  Australia-New 
Zealand  Direct  Line-Petition  for 
Temporary  Exemption  From  Electronic 
Tariff  FiUog:  Filing  of  Petition 

Notice  is  hereby  given  that  the 
Australia/Eastern  USA  Shipping 
Conference  ("AEUSA").  the  Australia- 
Pacific  Coast  Rate  Agreement 
("APCRA")^  and  Australia-New 
Zealand  Direct  Line  ("ANZDL") 
(hereinafter  "Petitioners")  have  filed  a 
petition,  pursuant  to  46  CFR  §  514.8(a), 
for  temporary  exemption  from  the 
electronic  tariiiE  filing. requirements  of 
the  Commission's  ATFI  System. 
Specifically.  Petitioners  request 
exemption  from  the  June  4,  1993, 
electronic  filing  deadline  Cor  a  period  of 
sixty  (60)  days.  Petitioners  state  that 
Columbus  Line,  BSNA  and  ANZDL  are 
parties  to  a  pending  agreement  known 
as  the  Austraiia/United  States 
Containeriine  Association  ("AUSCLA") 
(FMC  Agreement  No.  202-011407),  that 
will  become  effective  under  the 
Shipping  Act  of  1984  on  May  24, 1993. 
but  likely  will  not  become  effective 
luider  Australian  law  until  sometime  in 
July,  1903.  Patitionei«  aver  they  are 
seeking  the  temporary  exemption  to 
avoid  the  expense  and  inefficiencies  of 
converting  existing  individual  tariffs  to 
electronic  format  and  filing  them 
electronically  before  June  4.  only  to 
replace  those  tariffs  with  new  AUSCLA 
tariff(s)  shortly  thereafter. 

To  fiacilitete  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  May  24, 1993.  Replies  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0091,  shall  consist  of  an  original 
and  15  copies,  and  shell  be  served  on 
counsel  for  Petitioners:  Maic  J.  Fink, 
Esq.  and  Wayne  R.  Rohde,  Esq..  Sher  & 
Blackwell.  1255  23rd  Street.  NW.,  suite 
300,  Washington,  DC  20037. 


'  Hm  raanfaan  of  AfiUSAata  Hamburg- 
Sudanwrikanuha  Dampftchifilarhti  CMellschaft, 
Egger  k  AmsinciL  ("Columbus  Line")  and  Blue  Star 
(NortM  America)  UmHed-CBSNA").  The  membars 
of  APCRA  are  Coliunbu*  Line  and  BSNA. 


Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street, 
NW..  room  lt)46. 
Joa^h  C  Polking^ 
Secretary, 

[PR  Dog.  93-11623  Piled  5-143-93  8:45  am) 
BiLUNa  cooe  •no>«i-it 


Mitsui  O.S.K.  Une%,  Ltd.,  etat.; 
Agreement(s)  nie<f 

The  Federel- Maritime' Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agTeement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  CommissiQn<,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Wa<;hington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Literested  persons 
should  consult  this  section  before 
communicating  witiiitlie  CoramisEion 
regarding  a  pmding  agreement: 

Agreement  Nt).:  232-01 1327-001. 

Title:  MOL/Kawasaki  Kisen  Kaisha. 
Ltd.  Space  Charter  and  Sailing 
Agreement  in  the  Far-East- West  Asia/ 
Mid-East-U.S.  Pacific  Coast  Trades. 

Port/es.  Mitsui  O.S.K.  Lines.  Ltd., 
Kawasaki  Kisen  Kaisha,  Ltd. 

Synopsis:  The  proposed  amendment 
increases  the  maximum  number  of 
vessels  which  the  parties  may 
contribute  for  operation  to  the 
Agreement  firom  12  to  16. 

Agreement  Nd.:  202-008493MJ21 

Title:  Trans-Pacific  American  Flag 
Berth  Operators  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  ports  and  points 
in  the  Far  East  and  ports  and  points  in 
the  United  States  (including  Hawaii  and 
Alaska,  and  its  commonwealths, 
territories  and  possessions). 

Agreement  No.:  232-01 1413. 

Title:  Sea-Land/CACL  Space  Charter 
Agreement 

Parties:  Sea-Land  Service.  Inc.  Central 
American  Container  Line,  S.  A. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space 
on  each  other's  vessels,  and  to 
coordinate  sailings,  itr  the  trade  between 
ports  and  points  in  the  west  coest  of  the 


United  States  and  ports  and  points  on 
the  West  Coast  of  Central  America, 
Mexico,  Belize  and  Panama. 

Dated:  May  11, 1993. 

By  order  of  the  Federal  Maritime 
Cominission. 
loseph  C.  Polking, 
Secretary. 

[FR  Doc.  93-11580  Filed  5-14-93;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Dakota  Bancorp,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
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hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  10. 1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

/.  Dakota  Bancorp.  Inc.,  Watertown. 
South  Dakota:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  South 
Dakota.  Watertown.  South  Dakota,  the 
successor  to  First  Federal  Savings  Bank. 
Watertown,  South  Dakota.  In  connection 
with  this  application,  Dakota  Company, 
Inc.,  Minneapolis.  Minnesota;  South 
Dakota  Bancorp.  Inc..  Minneapolis. 
Minnesota;  and  South  Dakota  Financial 
Bancorporation.  Inc..  Minneapolis. 
Minnesota,  to  acquire  100  percent  of  the 
voting  shares  of  Dakota  Bancorp,  Inc.. 
Watertown.  South  Dakota,  and  thereby 
indirectly  acquire  Bank  of  South  Dakota. 
Watertowm.  South  Dakota,  successor  to 
First  Federal  Savings  Bank,  Watertown, 
South  Dakota. 

In  connection  with  this  application. 
Dakota  Company.  Inc..  Minneapolis. 
Minnesota;  South  Dakota  Bancorp.  Inc.. 
Minneapolis.  Minnesota;  and  South 
Dakota  Financial  Bancorporation.  Inc.. 
Minneapolis,  Minnesota,  have  applied 
to  acquire  Dakota  Bancorp.  Inc., 
Watertown,  South  Dakota,  and  thereby 
indirectly  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  11, 1993. 
WUUam  W.  Wila, 
Secretary  of  the  Board. 
[FR  Doc.  93-11603  Filed  5-14-93;  8:45  am) 
BIUJNO  cooc  fZIO-OI-F 


Kootenai  Bancorp,  Inc.,  Employee 
Stock  Ownership  Trust,  et  al.;  Change 
In  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


notices  have  been  accepted  for 
processing,  they  will  also  he  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  7, 1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Kootenai  Bancorp,  Inc.,  Employee 
Stock  Ownership  Trust,  Libby  Montana; 
to  acquire  10.65  of  the  voting  shares  of 
Kootenai  Bancorp,  Inc.,  Libby,  Montana, 
and  thereby  indirectly  acquire  The  First 
National  Bank  in  Libby,  Libby, 
Montana. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  B.  John  Barry,  Aspen,  Colorado;  to 
acquire  an  additional  17.03  percent  of 
the  voting  shares  of  Aspen  Bancshares, 
Inc.,  Aspen,  Colorado,  for  a  total  of  at 
least  25  percent,  and  thereby  indirectly 
acquire  Pitkin  County  Bank  &  Trust 
Company,  Aspen,  Colorado. 

C  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Benjie  Sims  Reed.  Mexia,  Texas;  to 
acquire  14.85  percent;  and  Bobby  Lynn 
Reed,  Groesbeck,  Texas,  to  acquire  14.85 
percent  of  the  voting  shares  of  First 
Groesbeck  Holding  Company, 
Groesbeck,  Texas,  and  thereby 
indirectly  acquire  First  National  Bank. 
Groesbeck,  Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

1.  North  Cascades  Bancshares,  Inc. 
Employee  Stock  Ownership  Trust, 
Chelan,  Washington;  to  acquire  up  to 
17.4  percent  of  the  voting  shares  of 
North  Cascades  Bancshares,  Inc., 
Chelan,  Washington,  and  thereby 
indirectly  acquire  North  Cascades 
National  Bank,  Chelan,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  11.1993. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  93-11604  Filed  5-14-93:  845  ami 
BiUMO  cooc  •21»-01-f 
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Meridian  BancarptJnc;  Formation  of, 
AcquiaiUon  by,  or  Merger  of  Bank 
Holding  Companies;  and  Ac£)uisition 
of  Nonbanking  Company 

The  company  listed' in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board '9<approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.G. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CTR 
22S.23(a)(2))  fbrthe  Board  s^spproval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
lB43(c)(a))>and  §,  22S.2Ka)  ofRegulation 
Y  (12  CFR  225.21(b))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
RegulatioaT  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition. OE  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfeir  competitiont 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufRce  in-  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Tune  10, 1993. 

A.  Federal  Reserve  Bank  of 
PhilttMphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Mendian  Bancorp,  Inc.,  Reading, 
PennsyJvania;  to  merge  with 
Commonwealth  Bancshares  Corp., 
Williamsport,  Pennsylvania,  and 


thereby  indirectly  acquire 
Commonwealth,  Bank,  Williamsport, 
Pennsylvania. 

In  connection  with  thi» application, 
Applicant  also  proposes  to  acquire 
Commonwealth  Employer  Services,  Inc., 
William8paat,.Psainsylvania.  and 
thereby  engage-in  providing  employee 
benefit  consulting  services  pursuant  to 
Board  Order  Commonwealth 
Bancshama  Corporation,  73  Federal 
Reserve  Bulletin  158  (19871; 
Susquehanna  Life  Insurance  Company. 
PhoeniK,  AiiEona,  and  thereby  engage  in 
underwriting,  as  reinsurer,  credit  life 
and  accident  cmd  health  insurance 
pursuant  to  §  22.325(b)(8);  and 
Commonwealth  Bancshares  Community 
Development  Corp,  Williamsport, 
Pennsylvania;  and  thereby  engage  in 
making  equity  and  debt  investments  in 
corporations  or  projects  designed 
primarily  to  promote  community 
welfare  pursuant  to  §  22.525(b)(6)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  State  of 
Pennsylvania. 

Board  ofGovemors  of  the  Federal  Reserve 
System,  May  IT,  1993. 

William  W.  Wiks. 

Secretaiy  ofttw  Bomrd, 

IFR  Doc  93^tlBa2  Filed  5>14-93t  8:45  am] 
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NationsBank  Corporation,  atal.; 
Formationa  of;  Acquisitions  by;  and 
Mergers  of  Bank  MokUng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  T842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section:  3(c)  of  the  Act 
(12  U.S.C  1842(c)), 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application' haS'been  accepted  for 
pro<»ssing.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in^  writing  to  the 
Reserve  Bank  oc  to  the  offices  of  the 
Board  of  Cevemors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written,  presaatation  would  not  suffice 
in  lieu  ofa  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that^  would,  be  presented  at  a 
hearing 


Unless  otherwiae  noted,  comments 
regarding  each  of  thesa'applicationa 
must  be  received: not  later  than  June  10, 
1993. 

A.  Federal  Resenre  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1 .  NationsBank  Corporation, 
Charlotte,  North  Carolina;  to  merge  with 
MNC  Financial.  Inc.,  Baltimore. 
Maryland,.and.thetBby  indirectly, 
acquire  Maryland  National  Bank, 
Baltimore,  Maryland,  and  American. 
Security  Corporation,  Washington,  D.C.. 
and  thereby  indirectly  acquire  American 
Security  Bank,  National  Association, 
Washington,  D<C 

B.  Federal  Rbhtvs  Bank  of  Atlanta 
(Zane  R.  Kellay,  Vice  President)  104 
Marietta  Street.  N.W;.  Atlanta,  Georgia 
30303: 

1.  SouthTrust Corporation, 
Birmingham,  Alabama,  and  SOuthTrust 
of  Covington  County„Inc.,  Opp, 
Alabama;  to  merge  with  County 
Bancshares,  Ihc.  Troy,  Alabama,  and 
thereby  indirectly  acquire  Pike  County 
Bank,  Troy,  Alabama. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  SUmner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Allendale  Bancorp.  Inc.,  Allendale, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Allendale.  Allendale, 
Illinois. 

2.  Boatmen^i Bancshares.  Inc.,  St. 
Louis,  Missouri;  to  acquire  100  percent 
of  the  voting  shares  of  FCB  Bancshares, 
Inc.,  Merriam,  Kansas,  and  thereby 
indirectly  acquire  First  Continental' 
Bank  and  Trust  Company,  Overiand' 
Park,  Kansas. 

D.  Fedn-al  Resama  Bank  of  Kansas 
aty  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  84198: 

1.  American.  Bancorp  of  Oklahoma, 
Inc.,  Edmonds  Oklahoma;  to  acquire  at 
least  80  percent  of  the  voting  shares  of 
Tajtas  Guaranty  National  Bank, 
Houston,  Texas. 

2.  BNMHG  Acquisition  Corporation, 
Newport,  Minnesota:  to  become  a  bank 
holding  company  by  acquiring  80.4 
percent  of  the  voting  shares  of  The  Bank 
of  New  Mexico  Holding  Company, 
Albuquerque,  New  Mexico,  and  thereby 
indirectly  acquire  The  Bank  of  New 
Mexico,  Albuquerque,  New  Mexicoi 

3.  Fourth  Financial  Corporation, 
Wichita,  Kansas;  to  merge  with 
Commercial  Landmark  Coporationi. 
Muskogee,  Oklahoma^  and  thereby 
indire(^y  acqpiw  Fisst  Bank  and  Trust; 
Coi  of  Fort  Cihaan,,Fort(  Gibson*. 
Oklahoma;  Commercial  Bank.  and. Trust 
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Co.,  Mudcogae.  Okkhoma;  First  Bank 
and  Trust  Co.  of  Tahl«qu«b.  Tahlaquah, 
Oklahoma;  and  Commercial  Bank  and 
Trust  Cb.  of  Tuba.  Tslsa.  Oklahoma. 

4.  Washinetoa  investment  Company,. 
Otis,  Colorado;  to  acquire  100  percent  of 
the  voAing  shares  of  Wmy  State 
Bancorporation,  Wray,  Colorado;  and 
thereby  indirectly  acquire  Wray  State 
Bank.  Wray,  Colorado;  Fbst  N&tional 
Bank  of  Akron,  Akron,  Colorado;  and 
First  National  Bank  of  Yuma,  Yuma. 
Cofomdo. 

Board  ofGovonuus  of  the  Federal  Reserve 
System.  May  It.  19»1. 
Willlaia  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Dbc.  »-llfi<n  Filed  5-14-93;  8:45  am] 
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RiversM*  Banking  Company;  Notice  of 
Applicalion  to  Engage  de  novo  In 
PermisaiUe  NonbanWng  Activitiea 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
223.23(aKl))  for  the  Board's  approval 
uncfer  sectten  4(c)(8)  of  the  Bank 
Holding  Company  Act  fl2  U.S.C. 
lB43fc)(8H.and  §  225.2t(a)  of  Regulation 
Y  (12  CFR  225.21(8))  to  commence  or  to 
engage  de-  novo,  either  directly  or 
through  e  subsidiary,  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
RagulotioR  Y  as  closely  related  to 
banking  and  permissible  for  bank 
hokRng  companies.  Unless  otherwisB 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
inimediefe  fnspectton  at  the  Federal 
Rteerve  Bank  indicated.  Once  the 
appHcatien  has  been  accepted  for 
processing,  it  wili  also  be  available  for 
inspectkm  ak  the  offices  of  the  Board  of 
Goremon.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  M^Mthar  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  coovenience,  increased 
competitien.  or  gains  in  efficiency,  that 
ouiweigh  possiUe  adverse  effects,  such 
as  uadne  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  eo  thia  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  writ4eB  presentation  would 
not  suffice  in  beu  of  a  hearing, 
ideatifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sammarizing  the 
evidence  that  would  be  presented  at  a 
hearings  and  mdicating  how  the  party 
commenting  wouid  be  aggrieved  by 
approval  of  tke  proposal. 


Comments  leg^iag  the  application 
must  be>  raceived  at  the  Reserve  Bank 
indicated  or  the  ofEces  of  the  Board  of 
Governors  not  later  than  June  7,  1993. 

A.  Federal  Resei-ve  Bank  of  Atlanta 
(Zane  R.  KelTey,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Riverside  Banking  Company,  Fort 
Pierce,  Flcride;  to  engage  de  novo 
through  its  subsidiary.  RBCA,  Inc.,  Fort 
Pierce,  FkiridB.  i»  tasking,  acquiring,  or 
servidng  loans  or  otlier  extensions  of 
credit  pursoant  to  §  22S.  25(b)(1)  of  the 
Board's  ReguIatioB  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  11.1993. 
WUiiMB  W.  Wtks, 
Secretary  of  tko  Board. 
(PR  Dbc  0»-11600  Filed  S-14-93;  8:45  am) 

BIUMGCOH 


Wast  Coast  Bancorp.  Inc.,  et  aL;  NoUce 
of  Appflcations  to  Engage  de  novo  In 
PermissUile  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  appUcation  under  § 
225.23<a)(l)  of  the  Boards  Regulation  Y 
(12  CFR  225.23(a)ril)  for  the  Board's 
approval  onder  section  4(c)(8j  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8n  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)>  to  commence  or  to 
engage  de  noro.  ettJwr  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closeiy  related  to 
banking  and  pemussible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Slates, 

Eactt  applic^ion  is  available  far 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gsixu  in  efCciency.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  most  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  7. 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  FlresidentJ  1(H 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  West  Coast  Bancorp,  Inc.,  Cape 
Coral,  Florida;  to  engage  de  novo  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted 
throughout  the  State  of  Florida. 

B.  Federal  Reserve  Bank  of  St.  Lonis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Old  National  Bancorp.  Evansville, 
Indiana;  to  engage  de  novo  through  its 
subsidiary,  ONB  Investment  Services. 
Inc..  Evansville.  IniSiana.  in  providing 
securities  brokerage  services  pursuant  to 
§  225.25(b)(15Mi)  of  the  Board's 
Regulation  Y. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1 .  Banqve  NcMionah  de  Paris,  Paris, 
France;  to  engage  d«  novo  through  its 
subsidiary.  Banexi  httemaCional 
Financial  Services  (North  America) 
Corporation.  New  York,  New  York,  in 
providing  advice,  including  rendering 
fairness  opinions  and  providing 
valuation  services,  in  connection  with 
mergers,  acqursitions,  divestitures,  joint 
ventures,  leveraged  buyouts, 
recapitalizations,  capital  structurings, 
and  financing  transactions  (including 
private  and  public  firvancings  and  loan 
syndications):  and  conducting  financial 
feasibility  studies;  aiid  providing 
financial  and  traiwaction  advice 
regarding  the  structuring  and  arranging 
of  swaps,  caps,  and  similar  transactions 
relating  to  interest  rates,  curreacy 
exchange  rates  or  prices,  and  economic 
and  financial  indices,  and  similar 
transactions  pursuant  to  §  225.2S(b)(4) 
of  the  Board's  Kegulatien  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  It.  T993. 
William  W.  Wiiea. 
Secretary  of  the  Boofd. 
IFR  Doc  93-11606  Piled  S-1V-93-.  8.45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Inter-City  Telecommunications 
Services;  Request  for  Comments 

May  5, 1993. 
AGENCY:  CSA. 

ACTION:  Notice  for  request  for  ideas/ 
comments;  inter-city 
telecommunications  services. 

SUMMARY:  The  federal  government 
currently  meets  its  needs  for  infer-city 
telecommunications  services  through 
the  FTS2000  program.  The  existing 
.  FTS2000  contracts  will  expire  in 
December  1998. 

The  federal  government  desires  a  free 
and  open  discussion  of  ideas  related  to 
the  provision  of  intercity 
telecommunications  resources  to  its 
users  after  1998.  Areas  of  interest  lo  the 
government  include,  but  are  not  limited 
to,  the  future  direction  of 
telecommunications  technology,  market 
offerings,  applications,  and  regulation  as 
they  impact  the  provision  of  economical 
telecommunications  services  to  the 
federal  user.  The  government  is  also 
interested  in  comments  related  to 
mandatory  use,  procurement  strategies, 
and  program  management. 

The  government  will  accept  ideas  and 
comments  from  all  interested  parties 
using  two  mechanisms.  First,  the 
government  is  hereby  requesting  written 
comments  related  to  the  above  areas  of 
interest.  These  comments  will  be 
organized  into  a  post-FTS2000 
environment  Concept  Development 
Record.  This  record  will  be  used  as  one 
informational  basis  for  the  desired 
concept  development.  The  government 
will  make  this  record  available  to  the 
public  for  review  and  further  comment. 
Second,  the  government  will  conduct  a 
conference  to  hear  further  comments 
and  encourage  discussion  of  different 
points  of  view  on  the  post-FTS2000 
environment.  Based  on  written 
comments  received,  the  government 
will  invite  representative  points  of  view 
to  be  presented  at  the  "Concept 
Development  Conference". 

The  government  plans  to  conduct  this 
conference  during  October  1993. 
(Information  pertaining  to  the  exact 
date,  time  and  location  of  the 
conference  will  be  published  at  a  later 
date.)  This  conference  will  provide  an 
opportunity  for  the  presentation  of 
multiple  points  of  view  related  to:  the 
future  direction  of  the 
telecommunications  marketplace, 
services,  technology,  and  regulation:  the 
future  telecommunications 
requirements  of  the  federal  government, 
including  major  government  and  society 
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trends  likely  to  affect  future 
telecommunications  requirements; 
strategies  for  the  procurement  of 
telecommunications  services  and 
systems;  program  management 
strategies;  possible  price  structures;  and, 
how  the  government  can  ensure 
continuing  competitive  prices. 

Comments  for  inclusion  in  the 
Concept  Development  Record  may  be 
submitted  to  the  General  Services 
Administration,  Attention:  Concept 
Development  Conference,  7980  Boeing 
Court,  Vienna,  VA  22182-3988.  It  is 
requested  that  comments  be  provided  in 
hardcopy  and  on  3.5"  MS-DOS 
formatted  floppy  diskettes  containing 
WordPerfect  5.1.  Comments  must  be 
received  no  later  than  August  1,  1993. 
It  is  anticipated  that  the  Concept 
Development  Record  will  be  available 
for  public  review  at  a  designated  GSA 
location  on/or  about  September  1, 1993. 
(Location  will  be  published  at  a  later 
date.)  This  is  a  notice  for  request  for 
ideas/comments,  there  is  no  solicitation 
document  available  at  this  time. 

DATES:  The  final  date  for  receipt  of 
comments  on  this  action  is  August  1, 
1993.  The  Concept  Development  Record 
is  scheduled  for  public  review  on/or 
about  September  1, 1993,  and  the 
Concept  Development  Conference  is 
scheduled  for  October  1, 1993. 

ADDRESSES:  Responses  to  this  Notice 
must  be  mailed  to:  General  Services 
Administration.  Attention:  Concept 
Development  Conference,  7980  Boeing 
Court,  Vienna,  VA  22182-3988. 

FOn  FURTHER  INFORMATKM  CONTACT: 

H.  Buckley  Cording,  CPCM,  Contracting 
Officer,  (703)  760-7486. 

SUPW.EMENTARY  INFORMATION: 
Information  pertaining  to  the  scheduling 
of  the  October  1, 1993  Concept 
Development  Conference  will  be 
published  at  a  later  date.  Also  the 
location  for  the  Concept  Development 
Record,  scheduled  for  public  review  on/ 
or  about  September  1, 1993,  will  be 
published  when  it  becomes  available  at 
a  later  date. 
H.  Buckley  Cording. 

Branch  Chief.  Network  a  Contracts  Branch. 
[FR  Doc.  93-11545  Filed  5-14-93;  8:45  am] 
BlUmO  CODE  M20-2S4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Personnel  Administration 

Revision  of  Privacy  Act  System  of 
Records 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Personnel  Administration, 

HHS. 

ACTION:  Notice  of  revision  of  Privacy  Act 

system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Office  of  the  Assistant  Secretary  for 
Personnel  Administration  (ASPER)  is 
publishing  a  notice  of  revision  of  a 
system  of  records,  09-90-0020 — 
Suitability  for  Employment  Records, 
HHS/OS/ASPER.  It  was  most  recently 
published  in  Office  of  the  Federal 
Register,  Privacy  Act  Issuances,  1991 
Compilation,  vol.  I,  p.  348.  The  notice 
is  being  revised  to  improve  clarity  with 
minor  editorial  changes  and  to  reflect 
the  Department's  current  computer 
technology,  which  allows  for  automated 
storage  and  password-protected  access 
to  these  records.  It  is  also  being  revised 
to  increase  the  period  during  which 
records  can  be  retained.  These  changes 
will  affect  the  following  sections: 
Storage,  Safeguards  and  Retention  and 
Disposal.  Records  in  this  system  contain 
information  relating  to  the  suitability  of 
current  employees  and  applicants  for  a 
position  in  the  Department. 

The  revision  contains  no  new  routine 
uses. 

EFFECTIVE  DATE:  The  proposed  changes 
shall  take  effect  on  June  16, 1993.  unless 
ASPER  receives  comments  which  would 
result  in  a  contrary  determination. 
ADDRESS:  Please  submit  comments  to: 
ASPER  Regional  Liaison.  Department  of 
Health  and  Human  Services.  Room 
500E.  Humphrey  Building.  200 
Independence  Avenue  SW., 
Washington,  EX:  20201,  (202)  690-8655. 

All  comments  received  will  be 
available  for  review  at  this  location. 
FOR  FURTHER  INFORMATION:  Contact  Dave 
Mischel  at  the  address  and  telephone 
number  above. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  been  moving  for  a 
number  of  years  to  update  its  methods 
of  collecting,  storing,  and  accessing 
records  in  this  system  of  records  in 
order  to  take  advantage  of  the  efficiency 
of  computer  technology.  The  practice  of 
maintaining  such  records  primarily  in 
file  folders  sometimes  makes  it  difficult 
to  know  just  where  appropriate  records 
are  located  and  also  leads  to 
establishing  duplicative  (and 
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incomplete!  Gle&ki  a  variety  of  offices 
throughout  the  Department.  While  many 
of  the  lecords  will  still  be  maintained  in 
file  forders.  the  emphasis  will  be, 
whenever  practicable,  to  store  these 
records  io  electronic  media  where  they 
can  be  more  efficiently  as  well  as 
protected  from  unauthorized  disclosure 
by  password  identification  procedures 
and  other  systems-baaed  protection 
methodis. 

TlMtniw  S.  McFn; 

Assistant  Secmtatytfor  Personnel 

Admutisb'ation. 

09-90-0020 
SYSTEM  name: 

Sutlabtltty  for  Employment  Records, 
HHS/OS/ASPEK 

S&mtVTf  CLASStRCAVOHi 

Nooai 

SYSTEM  location: 

Personnel  Office*  Bsted  in 
"Applicants  for  Employment  Records" 
HHS  System  09-90-0006.  Appendix  I. 

CATEOOMCS  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Departmexit  and 
applicants  for  employment. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

This,  system  consists  of  a  variety  of 
records  relating  to  an  individual's 
suitability  for  employment  in  terms  of 
character,,  mputatioa  and  fitness, 
induding  letters  of  reference,  and 
responses  to  pre-employment  inquiries. 
National  Ag^icy  Checks  and  inquiries 
material  reGeivetl  fiom  the  Office  of 
Personnel  Management,  the  Merit 
Systems  Ptstection  Board,  and  the  U.S. 
Office  of  Special  Counsel  relating  to 
nonsensitive  positions,  qualifications 
and  character  investigations,  and  other 
information  which  may  relate  to  the 
suitability  of  the  individual  for  the 
position. 

AUTHORfTV  FOR  MAIMTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  3301.  3302,  7301;  Executive 
Order  10577;  Executive  Order  11222. 

PURPOSEfS): 

Records  in  this  system  are  used  by  the 
desi^ated  appointing  and  selecting 
authorities  to  make  determinations 
concerning  the  individual's  suitability 
for  employment.  These  records  are 
maintained  at  ASPER,  OPDIV 
HMifquarters  and  field  offices,,  and 
Fu  gional  Parsoonel  Offices. 


ROimNE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORtES  OF  USERS  AND 
THE  injRPOSCS  OF  SOCNOSE: 

1.  Information  in  these  records  may  be 
used  by  the  Office  of  PeisonneL 
Management,  Merit  Systems  Protection 
Board,  U.S.  Office  of  Special  Counsel, 
Equal  Empfoynwnt  Opportunity 
Commissioa.  and  the  Federal'  Labor 
Relations  Authority  (including  the 
General  Couasel  at  the  Authority  and 
the  Federal  Service  Impasses  Panel)  in 
carrying  out  thaw  fi»ctioD8. 

2.  Ift  the  evenl  ^tai  this  system  of 
records  indicates  a  violatioo  or  potential 
violation  of  few.  wiiether  civil,  criminal 
©r  rsguliatory  in  nature,  and  whether 
arising. by  general  statats  sr  particular 
prngraat  statotev  or  by  regulation,  rule  or 
order  issued  pursoant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred,,  as  a  routine  use,  to  the 
appropriate  agency,,  whether  federal, 
state,  local,  or  foreign,  charged  with  the 
responsibility  of  inve.stigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing,  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto, 

3.  In  th* event  the  Department  deems 
it  desirable  or  Ddcessary  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose' ef  obtaining  Hs  advice. 

4.  A  record  from  this  system  of 
records  may  be  dtscJosed  as  a  "routine 
use"  to  a  federal,  state  or  k)cal  agency 
maintaining  civil,  crmrinal-  or  other 
relevant  enforcement  records  or  other 
pertinent  records,  such  as  current 
licenses,  if  necessary  to  obtain  a  record 
relevant  fo  an  agency  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  i-sxnance  of  a  security 
clearance,  (he  letting  of  a  contract,  or 
the  issuance  of  a  Ftcense,  grant  or  other 
benefit. 

A  record  from  this  sjrstem  of  records 
may  be  disclosed  to  a  federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  giant  or  other  benefit  by  the 
requesting  agency.  t»the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agpnc]F's  decision  on  the 
matter. 

5.  When  federal  agencies  having  the 
power  to  subpoena  other  federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commissioa.  issue  a  subpoena  to  the 
Department  lor  recocds  in  this  system  of 


records,  the  Department  wiii  make  such 
records  available. 

6.  Whtin  a  contract  between  a 
component  of  the  Department  and  ft 
labor  organizotioB  tecognized  under  5 
U.S.C.  Qiapter  71  provides  that  the 
agency  will  disclose  personal  records 
relevant  to  the  organization's  mission, 
records  in  this  system  of  records  may  be 
disclosed  to  such  organization. 

7.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating.,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

8.  Disclosure  may  be  nade  to  a 
congressional  office  frooi  the  record  of 
an  individual  in  re.<>ponse  to  an  inquiry 
from  tlie  congressional  office  made  at 
the  request  of  that  individual. 

9.  Ih  the  event  of  Qtigation  where  the 
defendant  is  (a)  the  I^partment.  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b^rhe  United 
States  where  tile  Department  determines 
that  the  claim,  if  successful,  is  hkely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individuaf  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  empJbyee.  the 
Department  may  disclose  such  records 
as  it  deems  desiraye  or  Becessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpo.se  for  which 
the  records  were  collected. 

POLICIES  AMD  PRACTICES  FDR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  in  electronic  form. 

RETTBEVASIUm 

Records  are  indexed  by  any 
combination  of  name,  date  of  birth. 
Social  Security  Number,  or 
identification  number. 

SAFEGUARDS: 

1.  Authorized  Users:  Data  in 
electronic  form  are  accessed  by 
passwords  known  only  to  those  whose 
official  duties  require  access. 

2.  Physical  Safeguards:  File  cabinets 
and  rooms  where  records  are  stored  are 
locked  when  not  in  use.  During  regular 
business  hours,  rooms  are  unlocked  but 
are  controlled  by  on-site  personnel 

3.  Procedural  aod  Technical 
Safeguards:  A  password  is  required  to 
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access  files  maintained  in  electronic 
form.  Passwords  are  changed  frequently. 
All  users  of  the  information  (see 
Authorized  Users,  above)  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records,"  and 
the  Department's  Automated 
Information  System  Security  Program 
Handbook,  and  the  National  Institute  of 
Standards  and  Technology  Federal 
Information  Processing  Standards  (FTPS 
Pub.  41  and  PIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  from  the  Office  of  Personnel 
Management,  the  Merit  Systems 
Protection  Board,  and  the  U.S.  Office  of 
Special  Counsel  concerning  applicants 
for  or  incumbents  of  nonsensitive 
positions,  are  retained  until  a  decision 
is  reached  on  whether  to  hire  or  retain 
the  applicant  or  incumbent,  and  are 
then  destroyed.  Other  records  in  this 
system  are  retained  until  there  is  no 
further  administrative  need  for  them, 
the  individual  leaves  the  Department,  or 
three  years  have  elapsed,  whichever  is 
later,  and  are  then  destroyed.  Paper 
copies  are  destroyed  by  shredding. 
Computer  files  are  destroyed  by  deleting 
the  record  from  the  file. 

SYSTEM  MANAGER(S)  ANO-AOORESS: 

Heads  of  personnel  offices  which 
service  organizational  units  in  which 
the  individual  is  employed  or  in  which 
he/she  applied  for  employment.  See 
Applicants  For  Employment  Records, 
HHS,  System  09-90-0006,  Appendix  1. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  as  indicated 
above.  The  requester  must  verify  his  or 
her  identity  by  providitig  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be.  The  request  should 
include  the  requester's  name,  date  of 
birth,  and  organization  in  which 
employed  or  to  which  he  or  she  applied 
for  employment.  The  requester  must 
understand  that  knowing  and  willful 
request  for  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURES: 

To  obtain  access  to  records,  write  to 
the  System  Manager  as  indicated  above 
to  obtain  access  to  records  and  provide 
the  same  information  as  is  required 


under  the  Notification  Procedures. 
Requesters  should  reasonably  specify 
the  record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Records  that  contain  information  that 
is  inaccurate,  incomplete,  untimely,  or 
irrelevant  may  be  contested.  To  contest 
such  information,  individuals  should 
contact  the  System  Manager  specified 
above.  They  should  reasonably  identify 
the  record,  specify  the  information 
contested,  the  corrective  action  sought, 
and  state  their  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  system 
is  obtained  from: 

•  Applications  and  other  personnel 
and  security  forms  furnished  by  the 
individual. 

•  Information  furnished  by  other 
Federal  agencies. 

•  Information  provided  by  sources 
such  an  employers,  schools,  references, 
former  employers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Individuals  will  be  provided 
information  from  the  above  system 
except  when  in  accordance  with  the 
provisions  of  5  U.S.C.  552a(k)(5):  1. 
disclosure  of  such  information  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence;  or  2.  if  the 
information  was  obtained  prior  to  the 
effective  date  of  section  3,  Pub.  L.  93- 
579,  disclosure  of  such  information 
would  reveal  the  identity  of  a  source 
who  provided  information  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence.  (45 
CFR5b.ll.) 

jFR  Doc.  93-11591  Filed  5-14-93;  8:45  am) 

MUMG  COOC  41S»-04-M 


Food  and  Drug  Administration 
[Docket  No.  93F-0136] 

Ecolab,  inc.;  Rling  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMAHY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  Ecolab,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  an  aqueous  solution  of 
hydrogen  peroxide,  acetic  acid, 
peroxyacetic  acid,  octanoic  acid, 
peroxyoctanoic  acid,  sodium  1- 
octanesulfonate,  and  hydroxyethylene 
diphosphonic  acid  as  a  sanitizing 
solution  to  be  used  on  food-processing 
equipment  and  utensils  and  on  food- 
contact  surfaces  in  public  eating  places. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
3B4371)  has  been  filed  by  Ecolab,  Inc.. 
840  Sibley  Memorial  Hwy.,  St.  Paul.  MN 
55118.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  178.1010  Sanitizing  solutions  (21  CFR 
178.1010)  to  provide  for  the  safe  use  of 
an  aqueous  solution  of  hydrogen 
peroxide,  acetic  acid,  peroxyacetic  acid, 
octanoic  acid,  peroxyoctanoic  acid, 
sodium  1-octanesulfonate,  and 
hydroxyethylene  diphosphonic  acid  as  a 
sanitizing  solution  to  be  used  on  food- 
processing  equipment  and  utensils  and 
on  food-contact  surfaces  in  public  eating 
places. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  7, 1993. 

Douglas  L.  Archer. 

Acting  Director.  Center  for  Foot.'  Safety  and 
Applied  Nutrition. 

[FR  Doc.  93-11539  Filed  5-14-93;  8:45  am] 

BILLING  COOC  4160-Ot-F 

[Docket  No.  93F-0132) 

Lonza,  inc.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lonza,  Inc.,  has  filed  a  petition 
proposing  that  the  food  additive 
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regulations  be  amended  to  provide  for 
the  safe  use  of  hydroxymethyl-5.5- 
dimethylhydantoin  and  1.3- 
bls(hydroxymethyI)-5,5- 
dimethylhydantoin  intended  for  use  as 
preservatives  in  adhesives,  resinous  and 
polymeric  coatings  and  clay-type  fillers 
for  paper  and  paperboard  in  food-  . 
contact  articles. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  DC  20204. 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
3B4367)  has  been  filed  on  behalf  of 
Lonza,  Inc.,  c/o  Delta  Analytica  Corp., 
1414  Fenwick  Lane,  Silver  Spring.  MD 
20910.  The  petition  proposes  that  the 
food  additive  regulations  in  §  175.105 
Adhesives  (21  CFR  175.105),  §  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300).  and  §  176.170 
Components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  foods 
(21.CFR  176.170)  be  amended  to 
provide  for  the  safe  use  of 
hydrox>'methyl-5.5-dimethylhydantoin 
and  1.3-bis(hydroxymethyl)-5.5- 
dimethylhydantoin  intended  for  use  as 
preservatives  in  adhesives,  resinous  and 
polymeric  coatings  and  clay-type  fillers 
for  paper  and  paperboard  in  food- 
contact  articles. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  7. 1993. 
Douglas  L  Archer, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

|FR  Doc.  93-11541  Filed  5-14-93;  8:45  am] 

BILUNQ  CO06  41tO-01-f 


FocxJ  and  Drug  Administration 

[Oockst  No.  91G-0452] 

Amaranth  Institute;  Withdrawal  of 
Petition  for  Affirmation  of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
1G0372)  proposing  that  the  use  of 
amaranth  grain  as  a  direct  human  food 
ingredient  be  affirmed  as  generally 
recognized  as  safe  (GRAS). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Buonopane,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9519. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  6.  1992  (57  FR  413).  FDA 
announced  that  a  petition  (GRASP 
1G0372)  had  been  filed  by  Amaranth 
Institute.  P.O.  Box  216.  Bricelyn.  MN 
56014.  This  petition  proposed  that  the 
use  of  amaranth  grain  as  a  direct  human 
food  ingredient  is  GRAS.  Amaranth 
Institute  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated:  May  7. 1993. 
Douglu  L.  Archer, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
[PR  Doc.  93-11540  Filed  5-14-93;  8:45  am) 

BILUMQ  CODE  4160-01-F 


Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  Tliis  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Joint  Meeting  of  the  Arthritis  Advisory 
Committee  and  OTC  Drugs  Advisory 
Committee 

Date,  time,  and  place.  June  1  and  2, 
1993.  8:30  a.m..  conference  rooms  D  and 

E.  Parklawn  Bldg..  5600  Fishers  Lane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  June  1. 1993.  8:30 
a.m.  to  9:30  a.m..  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  9:30  a.m.  to 
5  p.m.;  closed  committee  deliberations. 
June  2.  1993.  8:30  a.m.  to  5  p.m.;  Isaac 

F.  Roubein.  Center  for  Drug  Evaluation 


and  Research  (HFD-7).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-3741. 

General  function  of  the  committees. 
The  Arthritis  Advisory  Committee 
reviews  and  evaluates  data  on  the  safety 
and  effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
arthritic  conditions.  The  OTC  Drugs 
Advisor>'  Committee  reviews  and 
evaluates  available  data  concerning  the 
safety  and  effectiveness  of  over-the- 
counter  (nonprescription)  human  drug 
products  for  use  in  the  treatment  of  a 
broad  spectrum  of  human  symptoms 
and  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  view.*;,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  21,  1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  June 
1, 1993,  the  committee  will  discuss:  (1) 
Juvenile  rheumatoid  arthritis  (JRA) 
guidelines,  and  (2)  the  new  drug 
application  (NDA)  for  Naprosyn® 
(Naproxen)  NDA  20-204,  Syntex  Corp.. 
switch  from  prescription  to  over-the- 
counter  (OTC). 

Closed  committee  deliberations.  On 
June  2.  1993,  the  committee  will  review 
trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  NDA's.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  June  3  and  4, 
1993.  9  a.m..  National  Institutes  of    - 
Health.  Clinical  Center,  Bldg.  10.  Jack 
Masur  Auditorium,  9000  Rockville  Pike. 
Bethesda,  MD.  Parking  in  the  Clinical 
Center  Visitor  area  is  reserved  for 
clinical  center  patients  and  their 
visitors.  If  you  must  drive,  please  use  an 
outlying  lot  such  as  Lot  4 IB.  Free 
shuttle  bus  ser\'ice  is  provided  from  Lot 
41B  to  the  Clinical  Center  every  8 
minutes  during  rush  hour  and  every  15 
minutes  at  other  times. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  June  3,  1993.  9 
a.m  to  10  a.m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion,  10  a.m.  to 
3  p.m.;  closed  committee  deliberati -rs, 
3  p.m.  to  5  p.m.:  open  committee 
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diactttsion.  Jtme  4, 1993, 9  a.in.  to  1 
p.m.;  Joan  C  Standaart,  Cantar  for  Drug 
Evaluation  kod  Rasearcfa  (HFD-110). 
Food  and  Dkxtg  AdimmatratioB.  5600 
Fishers  Lane.  RockriUa.  MD  20857, 
419-25«-€211  or  Valerie  M.  K4ealy. 
Advisors  and  Consultants  Staff.  3G1- 
443-4695. 

Genera/ /undion  of  the  cxunmittee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  cardiovascular  and 
renaJ  disorders. 

Agenda — Opem  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  20.  1993.  and 
submit  a  brit'f  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  June 
3.  1993.  the  committee  will  discuss 
possible  labeling  revisions  for  organic 
nitrates.  On  June  4.  1993.  the  committee 
will  discuss  possible  labeling  revisions 
for  ouinidine. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidentiaJ  comnrtercial  information 
relevant  to  pending  investigational  new 
drugs  dNITs)  and  NDA"s.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.SXl 
552b(cJ(4)J. 

Drug  Abuse  Adviaory  Committee 

Date,  time,  and  place.  June  7. 1993,  9 
a.m..  and  June  8, 1993,  8:30  a.m.. 
conference  rooms  D  and  E,  Parklawn 
Bldg.,  5600  Fishers  Une.  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubbc  hearing.  June  7. 1993.  9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  Icmg; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  closed  committee  deliberations. 
June  8.  1993.  8:30  a.m.  to  5  p.ra.;  Isaac 
F.  Roubejn.  Center  for  Drug  Evaluation 
and  Research  (HFD-7).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-3741. 

General  function  of  the  committee. 
The  committee  advises  on  the  sdentific 
and  medical  evaluation  of  information 
gathered  by  the  Department  of  Health 
and  Human  Services  and  the 
Department  of  Justice  on  the  safety, 
efficacy,  and  abuse  poteatial  of  dnigs 
and  recommends  actions  to  be  taken  on 
the  marketing,  investigation.  And  control 
of  such  drugs. 


Agenda — Open  public  hearing. 
Interaatod  poisons  nay  p>resent  data, 
information,  or  views,  orally  or  in 
writing,  oa  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  afaouid  notify  the 
contact  person  before  May  28,  1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  tiia  evidanca  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  commeots. 

Open  committee  discussion.  On  June 
7. 1993.  the  committee  will  discuss:  (1) 
The  results  of  the  levo-alpha- 
acetylmethadol  hydrochloride  (LAAMJ 
usage  trial,  (2)  the  adequacy  of  the 
proposed  labeling.  {3J  the  safety  and 
efficacy  of  LAAM  under  the  conditions 
of  use  recommended  in  the  proposed 
labelling  for  the  treatment  of  opiate 
addictioB.  aad  (4)  completeness  of  the 
application  and  the  possible  need  for 
any  phase  IV  studies. 

Closed  committee  deHberations.  On 
June  8.  1993,  the  committee  will  review 
trade  secret  and/or  confidential 
commercial  information  relevant  to  a 
pending  NDA.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  June  28, 1993. 
8  a.m.  and  June  29. 1993.  8:30  a.m., 
Holiday  Inn  BeOiesda,  Versailles 
Ballrooms  I  and  II.  8120  Wisconsin 
Ave..  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  bearing,  June  28, 1993, 8 
a.m,  to  8:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  8:30  a.m.  to 
6  p.m;  open  committee  (fiscussion,  June 
29.  1993.  8:30  a.m.  to  3  p.m.;  closed 
committee  discussion.  3  p.m.  to  4  p.m.; 
Linda  A.  Smallwood,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-300).  Food  «nd  Drug 
Administration,  1401  Rockville  Pike. 
Bethesda.  MD  20852.  301-227-6700. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety,  effectiveness,  and 
appropriate  use  of  bfood-based 
biological  products  and  devices 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Opea  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pendisg  before  the 
coQiffiittea.  Those  desiring  to  make 
formal  presaatations  should  notify  the 
contact  peraon  before  Ixtoa  21.  1991.  and 


submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
thev  wish  to  present,  the  iiames  aod 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  Jtme 
28, 1993,  the  committee  will  participate 
in  a  public  workshop  entitled:  The 
Safety  of  Plasma  Donation  and  make 
recommendations.  The  issues  to  be 
discussed  are  as  foHows:  (1)  The  efliect 
of  plasmapheresis  on  donor  health;  (2) 
the  quality  of  plasma  and  plasma 
derivatives;  and  (3)  ethical  issues  in 
remuDo^tion  of  plasma  donors.  On  June 
29, 1993.  the  committee  will  discuss 
and  provide  comments  on  the  foUowitxg 
topics:  (1}  Donor  suitability  criteria 
relative  to  exposure  to  malaria.  (2)  the 
public  health  issue  of  Idiopathic  CD4* 
T-Ljrmphocytopenia  (ICL).  and  (3)  the 
report  of  the  scientific  site  visit  review 
for  the  Laboratory  of  Hemastasis. 
Division  of  Hematok^.  Office  of  Blood 
and  Blood  Research.  Center  for 
Biologies  Everiuation  and  Research. 

CJosed  coatBUtiee  deliberations.  The 
committee  will  discuss  informatioa  of  a 
personal  nature  where  disclosure  would 
constitute  clearly  unwarranted  invasion 
of  personal  privacy.  This  portion  trf  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(cK6j). 

OTC  Drugs  Advisory  Committee 

Date,  time  and  place.  June  28  and  29, 
1993, 8a.m.,  Parklawn  Bldg.,  conference 
rooms  D  and  E,  5600  Fishers  Lane, 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  June  28. 
1993, 8  a.ni.  to  1  p.m.;  open  public 
hearing.  1  pan.  to  1:30  p  jh..  unless 

f>ublic  participation  does  not  last  that 
ong:  open  committee  discussion.  1:30 
p.m.  to  4  p.m.;  closed  committee 
deliberations.  4  p.m.  to  5  p.m.;  open 
committee  discussion,  June  29, 1993,  8 
a.m.  (o  1  p.  m.;  open  public  hearing.  1 
p.m.  to  1:30  p.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  1:30  p.m.  to 
5  p.m.;  Mae  Brooks  or  Lee  L.  Zwanziger, 
Center  for  Drug  Evaluation  and  Research 
(HFD-9).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4695. 
General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nanprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases. 
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Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  21, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  the 
morning  of  June  28, 1993,  the  committee 
will  discuss  labeling  for  OTC  drug 
products  containing  doxylamine 
succinate  to  alert  consumers  that  studies 
have  shown  an  increase  in  the 
development  of  tumors  in  laboratory 
animals  administered  this  ingredient. 
The  agency  summarized  these  studies  in 
the  final  monograph  for  OTC 
antihistamine  drug  products  that 
published  in  the  Federal  Register  of 
[)ecember  9,  1992,  (57  FR  58356).  The 
Pulmonary-Allergy  Drugs  Advisory 
Committee  has  recommended  that 
doxylamine  remain  OTC  but  that  there 
be  some  warning  to  consumers  that  the 
animal  tumorigenicity  data  exist.  The 
committee  will  limit  its  discussion  to 
potential  OTC  drug  products  labeling  to 
alert  consumers  appropriately  of  these 
findings.  The  committee's 
recommendations  will  be  considered  by 
the  agency  in  making  a  final  decision  on 
doxylamine  in  OTC  antihistamine  drug 
products,  which  will  be  published  in 
the  Federal  Register  at  a  later  date.  The 
committee's  recommendations  will  also 
apply  to  doxylamine  used  in  OTC 
nighttime  sleep-aid  drug  products, 
marketed  under  approved  applications. 

On  the  afternoon  of  June  28. 1993,  the 
committee  will  have  an  informational 
briefing  on  the  regulation  of  advertising 
of  OTC  drug  products  by  the  Federal 
Trade  Commission.  This  briefing  is 
intended  to  inform  the  committee  how 
OTC  drug  products  are  regulated  and  is 
not  directly  related  to  any  issues 
currently  under  consideration  by  the 
committee  or  the  agency. 

On  June  29,  1993,  the  committee  will 
discuss  the  relationship  between 
alcohol  and  acetaminophen-induced 
liver  toxicity.  The  agency's  evaluation  of 
data  relating  to  the  role  of  microsomal 
enzyme  inducers,  including  alcohol,  in 
acetaminophen-induced  liver  damage 
was  discussed  in  comment  27  of  the 
tentative  final  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  published 
in  the  Federal  Register  of  November  16, 
1988  (53  FR  46204).  Additional  new 
data  submitted  since  that  time  will  be 
considered  by  the  committee  members 


as  they  discuss  whether  the  totality  of 
the  information  warrants  label  revisions 
concerning  the  use  of  OTC  dosages  of 
acetaminophen  with  alcohol.  The 
committee's  recommendations  will  be 
considered  by  the  agency  in  its 
preparation  of  the  final  monograph  for 
OTC  internal  analgesic  drug  products. 

Closed  committee  deliberations.  On 
June  28, 1993,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  IND's.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 


person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2.  10(d)),  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
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doauMtvaU.  but  oaJy  if  tkah-  pMrnatitn 

dificlosura  U  liicAly  to  signiAcamiy 
fnististo  ta^tieraeateiioB  of  proposed 
agency  action;  review  of  trad«  aecietA 
aad  confiiieQUai  comiserd«l  or 
financial  informAtian  submitted  to  dba 
agency;  coDsideration  of  maflers 
involving  investigatory  Gies  compiled 
for  law  eoforcenaaat  purposes;  and 
review  of  oiattere,  auoh  as  pereoanel 
records  or  individual  petient  records, 
when  dtflckjsiire  wouid  constitute  « 
clearly  anwarraated  invasion  of 
persanal  privacy. 

Examples  of  poilioQS  of  FDA  advisory 
committee  meetings  tbat  ordinarily  shall 
not  be  dosed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  maiiated 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  otttrkeAed  drugs  and  devices  that  have 
previously  beeo  made  public; 
presentation  of  any  other  d^a  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  Dotably  deliberative 
session  to  fornauJate  advice  and 
recommendations  to  the  agency  on 
matters  ihtA  do  not  independently 
justify  doatog. 

Thn  notice  is  issoed  uader  sectkn 
10(a)(l]  and  (2)  of  tike  Federal  Advisory 
Conmittee  Act  <5  U.S.C  app.  Z).  and 
FDA's  regulations  (21  CFRpart  14)  «i 
advisory  oomnuttees. 

Dated:  May  10. 1993. 
Jaiw  E.  Henaey, 

Deputy  Cowtnissioner  for  OpemOons. 

|FR  Doc  93-1 1542  Filed  5-14-93;  a:45  am] 

m  I  ttn  f^>pf  Mao  oi  f 


Natlonat  InsfltiitM  of  Health 

Meeting  of  the  Advisory  Committee  to 
the  Dtreder.  NIH 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  grveu  of  the  meetii^  of 
the  Advisory  Coomittee  to  the  Director, 
NIH,  oa  June  Z2. 1993,  at  the  NaUonal 
Insatutes  of  Health.  Betheada,  Maryland 
20892.  from  8  a.m.  to  5  p.m.,  is  Buildiag 
Sl.CoafermceRoatn  10,CWktg.Tfae 
meeting  will  be  open  to  the  public. 

The  meeting  wul  be  devoted  to 
discussion  of  "The  NIH  Strategic  Plan" 
and  "Commercialization  ol  Research 
Results  froa  NIH  Fufiding." 

The  Executive  Secretary,  Jay 
Moskowitz.  Ph.D..  National  institutes  of 
Health.  Shannon  BuUdtng,  room  1^3. 
Betheeda,  Maryland  20892.  (301)  496- 
3152.  will  iuiaish  the  meeting  agextda. 
rt>sters  of  CoBsnittee  members  aad 


coimikanis.  end  eubstaative  pnograas 
iniacBiation  upon  request 

Dated:  May  11, 1M3. 
Soaan  K.  Mdman. 

Committee  MonQgnnent  Officer,  NIH. 

(PR  Doc  92-11620  Filed  S-14-'93:  8:45  am) 

HUMO  CeOC  4140-M-M 

Sodal  Security  Admlntstrstlon 

Privacy  Act  of  1974;  Report  of  New 
Routine  Uae 

AGENCY:  Sodal  Security  AdminisUation 
(SSA),  Department  of  Health  and 
Human  Services. 
ACTKMC  New  routine  use. 

SUMIIARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  V.SC 
552a(e)(llJ).  we  are  notifying  the  public 
of  our  intent  to  establish  a  new  routine 
use  of  information  maintained  in  the 
system  of  records  entitled  "Master  Files 
of  Social  Security  Number  Holders. 
HHS/SSA/OSR,  09-60-M58,"  to  delete 
an  obsolete  routine  use  from  that 
system,  and  to  correct  technical  and 
grammatical  errors  in  the  system. 

The  proposed  routine  use  will  permit 
SSA  to  disclose  Social  Security  Number 
(SSN)  information  about  individuals 
without  their  consent  to  the  Office  of 
Personoel  Management  (OPMJ.  for 
OPM's  use  in  adjministering  its  Civil 
Service  Retiraj»ent  (CSR)  program  for 
retired  Federal  Civil  Service  amployeea. 

We  invite  public  comments  on  tms 
publication. 

DATES:  The  proposed  routiae  uae  %viU 
become  effective  as  proposed,  wit^ut 
further  notice,  on  >une  18. 1993.  unless 
we  receive  comments  en  or  before  that 
date  whidi  would  warrant  our 
preventing  the  changes  &oai  taking 
effect. 

AOORESSeS:  Inierasted  individnab  may 
cosment  on  this  proposal  by  writing  to 
the  SSA  Privacy  Officer.  3-D-l 
Operations  Bull  ding,  6401  Security 
Boulewd,  Bakimora:.  Maryland  21Z35. 
All  comments  received  will  be  availatde 
for  public  inspection  at  the  above 
addnss. 

FOR  FURTHER  MFORMATKM  OOWTACT: 
Mr.  Peter }.  Benson.  Social  Instoance 
Specialist.  Office  of  Policy.  6401 
Security  Boulevard.  Baltimore, 
Maryland  2123S;  telephone  410^965- 
1736. 

SUPPt-EMEMTARV  INFORIIATIOH: 
I. 


A.  Back^oujuJ  of  the  Proposed  Boutine 
Use 

OPM,  MKB^  it«  Other  nsponsibilities. 
adoiiaisteiB  tiM  CSR  pro-am  for  ratired 


Federal  Civil  Sendee  employees.  OPM 
uses  the  SSN  as  M*  personal  identlfiar. 
Although  OPM  has  the  SSNs  of  most 
retinees  under  Ua  CSS  program,  it  kas 
been  unable  to  obtain  the  SSNsof  afew 
retirees,  most  of  whom  have  been  oo  the 
OPM  rolls  for  many  years. 

Although  SSA  has  for  some  time 
verified  the  correctness  of  SSNs 
submitted  by  OPM,  SSA  has  not 
provided  SSNs  when  OPM  has  no 
number  to  verify.  OPM  now  wishes  to 
obtain  this  information  from  SSA,  and 
has  dted  as  its  authority  5  U.S.C. 
8347(m){3),  a  Civil  Service  statute, 
which  requires  SSA  to  furnish  personal 
information  in  its  files  (not  just  SSNs) 
to  OPM  on  request,  for  OPM's  use  in 
administering  the  CSR  program. 

When  complying  with  a  statutory 
provision  that  mandates  disdosure,  SSA 
also  follows  the  procedures  established 
under  the  Privacy  Ad  of  1974  {5  U.S.C. 
552a)  by  publishing  a  new  routine  use 
for  the  system  of  records  containing  the 
subject  informatioQ.  in  this  case  the 
Master  Files  of  Sodal  Security  Number 
Holders.  The  routine  use  which  we  are 
proposing  to  add  to  the  syeteoi  as 
number  23  provides  for  tLe  following 
disclosure: 

SSN  imformatioa  may  be  disclosed  to 
the  Office  of  Fetsonnel  Martogement 
(OPM)  upon  receipt  of  a  request  front 
that  agency  in  accordance  with  5  U.S.C. 
834  Tim  K 3),  when  OPM  needs  the 
information  in  administering  the  CivU 
Service  Rstirement  program  for  retired 
Federal  CivU  Service  employees. 

B.  CompatAUky  of  the  Proposed 
Routine  Use 

We  are  proposir^  the  routine  use 
discussed  above  in  accordance  with  the 
Privacy  Act  of  1«74  (5  U.S.C.  552a(aM7) 
and  5  U.S.C  552a(b)(3))  and  our 
disclosure  regulation.  20  CFR  part  401. 

The  Privacy  Ad  permits  us  to  disclose 
information  about  individuals  without 
their  consent  for  a  routine  use  in 
situations  ia  ivhick  disclosure  is 
compatible  with  the  purposes  for  which 
we  collected  tiie  inlonnation.  Our 
disclosure  regulation  (20  CFR  410^1(4 
also  permits  us  to  disdoee  information 
wheo  another  statute  mandates  the 
disclosure,  in  such  cases.  SSA  deems 
that  the  disdosures  are  "compatible" 
with  the  purposes  lor  which  SSA 
collected  or  compiled  the  information, 
based  oa  the  Gosgressional  intent  that 
the  records  be  used  for  the  purposes  for 
wiiidi  the  other  statute  requires 
diadosura.  The  prt^posed  disdosure 
discussed  above  oaeets  the  criteria  in 
both  ^  Privacy  Act  «»d  our  MgulMioa 
for  roMtine  uses. 
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C.  Effect  of  the  Proposed  Routine  Use  on 
Individuala 

The  only  persons  affected  by  this 
routine  use  will  be  those  Federal  Civil 
Service  retirees  who  (for  whatever 
reason)  have  heretofore  not  disclosed 
their  own  SSNs  to  OPM.  The  effect  on 
their  privacy  will  be  minimal,  because 
OPM  will  use  the  SSN  information  only 
for  administering  the  CSR  pension 
program.  OPM  is.  of  course,  subject  to 
the  same  Privacy  Act  restrictions  on 
redisclosure  of  the  information  as  any 
other  Federal  agency. 

D.  Other  Changes 

When  the  current  notice  for  this 
system  of  records  was  published  in 
1989,  revisions  intended  for  routine  use 
number  17,  providing  for  disclosure  to 
the  Department  of  Justice,  were 
mistakenly  published  as  a  new  routine 
use,  number  30.  At  the  same  time,  a  new 
routine  use,  number  29,  providing  for 
disclosure  to  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration, 
was  inadvertently  added  that  was 
identical  to  the  existing  routine  use 
number  26.  To  correct  these  errors,  we 
have  deleted  routine  use  number  17  and 
inserted  in  its  place  the  routine  use  that 
was  numbered  number  30  and  deleted 
the  duplicative  routine  use  number  29. 
In  addition,  we  have  deleted  the  routine 
use  formerly  numbered  number  28, 
since  it  concerns  a  pilot  project  that  has 
been  completed.  Finally,  we  are 
proposing  several  other  changes  to 
correct  technical  and  other  minor  errors, 
to  reflect  changes  in  some  agency 
names,  and  to  more  clearly  identify 
statutes  mentioned  in  the  notice. 

Dated:  April  27, 1993. 

Look  D.  Eoofit 

Principal  Deputy  Commissioner  of  Social 
Security. 

IFR  Doc  93-11535  PUed  5-14-93;  8:45  am] 
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[Social  SMurity  Acquiascanc*  Ruling  93- 
2(2)1 

Coniey  v.  Bovven;  Determination  of 
Whether  an  Individual  With  a  Disabling 
Impairment  Hac  Engaged  in 
Substantial  Gainful  Activity  Following 
a  Reentttlement  Period 

AGENCY:  Social  Security  Administration. 
HHS. 

ACTION:  Notice  of  Social  Security 
Acquleaoence  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(2)  published  Januaryll.  1990 
(55  FR  1012).  the  Principal  Deputy 
Commissioner  of  Social  Security  gives 


notice  of  Social  Security  Acquiescence 
Ruling  93-2(2). 

EFFiCnVE  DATE:  May  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Burton.  Litigation  Staff.  Social  Security 
Administration,  6401  Security  Blvd., 
Baltimore.  MD  21235,  (410)  966-5041. 

SUPPLEMEIiTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(aHl)  and  (a)(2).  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  (the 
Act)  or  regulations  when  the 
Government  has  decided  not  to  seek 
further  review  of  that  decision  or  is 
unsuccessful  on  further  review. 

We  will  apply  the  holding  of  the 
Court  of  Appeals  decision  as  explained 
in  this  Social  Security  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Second  Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  and  decisions  made  on 
or  alter  May  17, 1993.  If  we  made  a 
detennination  or  decision  on  your 
application  for  benefits  between  October 
13.  1988,  the  date  of  the  Court  of 
Appeals'  decision,  and  May  17, 1993. 
the  effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Security 
Acquiescence  Ruling  to  your  claim  if 
you  first  demonstrate,  pursuant  to  20 
CFR  404.985(b).  that  application  of  the 
Ruling  could  change  our  prior 
determination  or  decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e).  If  we  decide  to 
relitigate  the  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  404.985(c),  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
ProgFams  Nos.  93.S02  Social  Security  - 
Disability  losurance;  93.803  Social  Security 
-Reflremenl  Insurance;  93.805  Social  Security 
•  Survivors  Insurance;  93.806  Special 


Benefits  for  EMsabied  Coal  Miners:  93.807 
Supplemental  Security  Income.) 
Lottk  D.  Enoff. 

Principal  Deputy  Commissioner  of  Social 
Security. 

Acquiescence  Ruling  93-2(2) 

Coniey  v.  Bowen,  859  F.2d  261  (2d 
Cir.  1988)— Determination  of  Whether 
an  Individual  With  a  Disabling 
Impairment  Has  Engaged  in  Substantial 
Gainful  Activity  Following  a 
Reentitlement  Period— Title  11  of  the 
Social  Security  Act. 

Issue:  Whether,  in  making  a 
determination  following  an  individual's 
reentitlement  period  that  an  individual 
with  a  disabling  impairment  has 
engaged  in  substantial  gainful  activity 
(SGA).  the  Secretary  may  consider  work 
and  earnings  by  the  individual  in  a 
single  month  rather  than  an  average  of 
work  and  earnings  over  a  period  of 
months. 

Statute/Regulation/Ruling  Citation: 
Sections  216(i)(2)(D).  223(a)(1)  and 
223(e)  of  the  Social  Security  Act  (42 
U.S.C.  416(i){2)(D).  423(a)(1)  and 
423(e));  20  CFR  404.316(d).  404.321(c), 
404.325.  404.337(d),  404.352(d). 
404.401a,  404.1571-404.1576.  404.1579. 
404.1592a  and  404.1594;  and  SSR  83-33, 
83-34  and  83-35. 

Circuit:  Second  (Connecticut.  New 
York.  Vermont).  Coniey  v.  Bowen.  859 
F.2d  261  (2d  Cir.  1988). 

Applicability  of  Ruling:  This  Ruling 
applies  to  determinations  or  decisions  at 
all  administrative  levels  (i.e..  initial, 
reconsideration.  Administrative  Law 
Judge  hearing  and  Appeals  Council). 

Description  of  Case:  In  May  1977,  the 
plaintiff.  Edith  Coniey,  filed  an 
application  for  disability  insurance 
benefits  under  Title  II  of  the  Social 
Security  Act  (the  Act).  In  May  1978.  she 
was  awarded  benefits  effective  February 
1977. 

In  1982  the  plaintiff  submitted  a  work 
activity  report  to  the  Social  Security 
Administration  (SSA).  indicating  that 
she  had  worked  for  several  months  in 
1978  and  on  two  occasions  in  1979  and 
1980.  SSA  investigated  the  plaintiffs 
work  activity  and  determined  that  she 
was  still  disabled. 

In  June  1983.  SSA  investigated 
additional  work  activity  by  the  plaintiff 
and  in  January  1984  notified  her  that, 
unless  she  presented  evidence  to  the 
contrary.  SSA  intended  to  find  that  she 
had  demonstrated  her  ability  to  engage 
in  SGA  and  that  her  benefits  should 
have  ceased  effective  December  1982. 
The  plaintiff  submitted  a  work  activity 
report  reflecting  various  employment 
between  Novernber  1980  and  September 
1983. 
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Ultimately,  SSA  determined  initially 
and  on  reconsideration  that  the  plaintifT 
had  demonstrated  her  ability  to  engage 
in  SGA  despite  a  disabling  impairment 
and  that  her  benefits  should  have  ceased 
in  IDecember  1982.  She  requested  and 
was  granted  a  hearing  before  an 
Administrative  Law  Judge  (ALJ).  The 
ALJ  determined  that: 

(1)  She  had  completed  her  9-month 
trial  work  period  in  November  1980; 

(2)  Her  reentitlement  period  had 
commenced  in  December  1980  and 
ended  in  March  1982; 

(3)  During  her  reentitlement  period, 
the  plaintiff  had  engaged  in  SGA  from 
December  1980  through  May  1981,  in 
August  1981,  and  from  October  through 
December  1981; 

(4)  December  1982  was  the  first 
month  following  her  reentitlement 
period  in  which  she  had  performed 
SGA,  because  that  was  the  first  month 
in  which  she  had  earned  more  than 
$300';  and 

(5)  As  a  result  of  her  earnings  of 
$338.54  in  December  1982,  the 
plaintifTs  entitlement  to  disability 
insurance  benefits  had  terminated  that 
month.  The  plaintiff  requested  that  the 
Appeals  Council  review  the  ALJ's 
decision.  The  Appeals  Council  denied 
her  request. 

The  plaintiff  sought  judicial  review  of 
the  Secretary's  decision,  alleging  that: 

(1)  The  Secretary  was  required  by  his 
own  regulations  defining  SGA,  which 
are  set  forth  at  20  CFR  404.1571  through 
404.1576,  to  average  her  earnings  over  a 
period  of  months,  rather  than  look  at  a 
single  month's  earnings,  in  determining 
whether  she  had  performed  SGA;  and 

(2)  The  Secretary  erred  in  applying  20 
CFR  404.1592a.  which  governs  SGA 
during  the  reentitlement  period. 

The  district  court  found  that  the 
Secretary  properlv  applied  §404.1592a 
in  determining  whether  the  plaintiff  had 
engaged  in  SGA  in  December  1982  and 
dismissed  the  complaint.  The  plaintiff 
then  appealed  to  the  United  States  Court 
of  Apoeals  for  the  Second  Circuit. 

Holding:  Because  it  found  that  20  CFR 
404.1592a  did  not  govern  the  work 
period  at  issue,  the  court  of  appeals 
reversed  the  judgment  of  the  district 
court  with  directions  to  remand  for 
further  proceedings  before  the  ALJ. 

The  court  of  appeals  concluded  that  a 
straightforward  reading  of  20  CFR 
404.1592a  reveals  that  this  regulation 
applies  only  to  eligibility  for.  and  the 
method  of  calculation  of,  benefits 


during  the  reentitlement  period.  As 
explained  by  the  court  of  appeals: 

Section  404.1592a  is  entitled,  "The 
reentitlement  period."  Subparagraph  (b) 
defines  when  the  reentitlement  period  begins 
and  ends.  Subparagraph  (a)  sets  forth  when 
beneHts  will  be  paid  during  the  reentitlement 
period,  and  subparagraph  (c)  defmes  when 
persons  are  not  entitled  to  a  reentitlement 
period. 

859  F.2d  at  265. 

The  court  of  appeals  thus  held  that 
§404. 1592a  is  limited  in  scope  to  the 
duration  of  the  reentitlement  period, 
and  it  had  no  application  to  the  period 
of  work  activity  at  issue  (December 
1982)  which  was  after  the  plaintiff's 
reentitlement  period  had  expired.  The 
court  stated  that  the  only  other 
regulations  that  define  SGA  are  set  forth 
at  20  CFR  404.1571  through  404.1576.  It 
stated  further  that,  while  the  Secretary 
contended  that  these  regulations  were 
applicable  only  to  initial  determinations 
of  disability,  there  is  nothing  in  the 
language  of  these  regulations  that  hmits 
the  definition  of,  and  criteria  for, 
determining  "substantial  gainful 
activity"  to  initial  determinations  of 
disability. 

Statement  as  to  How  Conley  Differs 
From  Social  Security  Policy 

Beginning  with  the  month  following  a 
completed  trial  work  period,  an 
individual  is  entitled  to  a  reentitlement 
period,  during  which  he  or  she  may 
continue  to  test  his  or  her  ability  to 
work  despite  a  disabling  impairment.^ 
At  any  time  during  or  after  this 
reentitlement  period,  the  individual's 
work  may  be  evaluated  by  the  Agency 
to  determine  whether  his  or  her  work 
activity  warrants  a  cessation  of 
disability  status  and  benefits.  In 
determining  whether  disability  has 
ceased  due  to  the  performance  of  SGA, 
SSA  will,  if  necessary,  average  the 
individual's  work  and  earnings  over  the 
actual  period  of  time  in  which  work  was 
performed,  which  may  include  work 
performed  during  the  trial  work  period 
or  during  or  after  the  reentitlement 
period.' 


*SSA  r«gulatioQ«,  at  20  (7R  40«.tS74(b).  define 
what  l«vel  of  aamingi  ordinarily  ii  considerad 
SGA.  At  the  time  of  the  Conley  decision.  Minings 
in  «xc«M  of  S300.00  pw  month  ordinarily  would  (m 
consid««d  SGA.  The  SGA  monthly  threshold  is 
cumoUy  SSOO.OO. 


'  At  the  time  of  the  ALJ't  decision,  the  Act 
provided  for  a  flfteen-moolh  rsenbtJemenl  period. 
As  of  January  \96S.  the  Act  provide*  for  a  (hirty- 
six  month  reeotillamant  period,  to  long  as  the 
individual'*  condition  continue*  to  be  disabling. 
During  the  reenlitlemenl  period,  cash  tMnefits  will 
be  reinstated  for  any  month(s)  that  an  individual's 
earnings  drop  below  SCA  after  disability  has  been 
ceased  due  to  demonstiated  ability  to  perform  SGA. 

'  It  is  not  always  necessary  or  appropriate  to 
average  earnings  in  every  case.  e.g..  where  the 
earnings  from  month-to-month  or  |ob-to-job  r«nain 
constant  and  uniform.  Averaging  would  be 
required,  however,  in  the  case  of  a  fluctuation  of 
earnings  from  month-to-month,  or  where  the 
Individual  performs  two  or  more  different  types  of 
work  which  are  not  represaolaUve  of  one  another. 


If  it  is  determined  that  disability 
ceased  on  the  basis  that  an  individual  is 
engaging  or  has  engaged  in  SGA,  then 
the  individual's  entitlement  to  disability 
payments  will  terminate  as  of  the  third 
month  following  the  month  that  the 
individual  engaged  in  SGA,  but  in  no 
event  earlier  than  the  first  month  after 
the  reentitlement  period.  All  work 
activity  during  the  reentitlement  period 
which  occurs  in  or  after  the  third  month 
following  the  month  of  the  disability 
cessation  determination  is  evaluated  on 
a  month-by-month  basis.  This  means 
that  an  individual  is  not  paid  benefits 
for  any  month  in  which  he  or  she 
engages  in  SGA,  but  benefits  are  paid  for 
months  during  the  reentitlement  period 
in  which  he  or  she  does  not  engage  in 
SGA.  Therefore,  when  determining 
whether  to  pay  benefits  for  any  month 
after  the  month  disability  ceased  due  to 
SGA,  SSA  does  not  average  earnings. 
Likewise,  after  the  reentitlement  period 
has  ended,  SSA  determines  SGA  based 
on  work  and  earnings  in  each  month 
individually,  rather  than  by  averaging 
work  and  earnings  over  a  period  of 
months.  Benefits  which  were  reinstated 
during  the  reentitlement  period  are 
terminated  effective  with  the  first  month 
of  SGA-level  earnings  after  the 
reentitlement  period.  This  policy  is 
consistent  with  the  language  of  section 
223(a)(1)  of  the  Act.  inasmuch  as 
Congress,  by  prescribing  a  set  period  of 
months  for  the  reentitlement  period  and 
a  set  termination  month,  did  not  intend 
for  an  individual  to  be  given  an 
additional  period  of  time,  beyond  the 
reentitlement  period,  to  test  his  or  her 
ability  to  perform  SGA. 

The  Second  Circuit's  holding  is 
inconsistent  with  the  above-referenced 
poUcy,  in  that  it  would  require  SSA,  in 
cases  where  a  cessation  determination 
based  on  SGA  has  been  made,  to  average 
work  and  earnings  after  the 
reentitlement  period  has  ended  for  the 
purposes  of  payment  or  nonpayment  of 
benefits. 

Explanation  of  How  SSA  WiU  Apply 
This  Decision  Within  the  Circuit 

This  Ruling  applies  only  to  cases 
involving  the  termination  of  Title  n 
disability  insurance  benefits  of 
recipients  who  (1)  have  completed  a  9- 
month  trial  work  period  and  performed 
SGA  despite  their  disabling 
impairment(s),  and  (2)  reside  in 
Connecticut,  New  York  or  Vermont  at 
the  time  of  the  determination  or 
decision  at  any  administrative  level,  i.e., 
initial,  reconsideration,  Administrative 
Law  Judge  hearing  or  Appeals  Council. 


See  Sodal  Security  Ruling  S3-3S  for  ftirther 
explanation  of  the  averting  concept 


In  such  cases,  when  making  a 
determiiiation  of  whether  an  individual 
has  perfonned  SGA  following  that 
individual's  reentitlement  period.  SSA 
must  consider  the  individual's  average 
monthly  earnings  and  amount  of  work 
(in  accordance  with  procedures  outlined 
in  20  CFR  404.1571  through  404.1576 
and  SSR  83-35).  rather  than  his  or  her 
work  in  and  earnings  for  a  single  month. 
SSA  Intends  to  clarify  the  regulation  at 
issue  in  this  case.  20  CFR  404.1592a, 
through  the  rulemaking  process.  SSA 
will  continue  to  apply  this  Ruling  until 
such  clarl£k»tion  is  made.  At  that  time, 
pursuant  to  20  CFR  404.985(e)(4),  SSA 
may  rescind  this  RuHng. 

(FR  Doc  93-10037  Filed  5-14-93;  8:45  am] 
nujNO  coof  «ise4»r 
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Substance  Abuse  mmJ  Mental  Health 
Services  Admintotration 

Mental  Health  Services  Demonstration 
Grants  for  Statewide  Family  Networks 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 

ACTION:  Notice  of  availability  of  funds. 

Introduction 

The  Center  for  Mental  Health  Services 
(CMHS)  is  providing  grants  to  family- 
cont-olled  organizations  for  Child  and 
Adolescent  Service  System  Program 
(CASSP)  proiects  to  develop  and/ or 
expand  statewide,  networks  providing 
support  and  information  to  families  of 
children  and  adolescents  with  serious 
emotional,  behavioral  or  mental 
disorders. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  This 
Request  for  AppUcations  (RFA)  is 
related  to  priority  area  6,  Mental  Health 
Disorders.  Specific  subsections  include: 
6.3.  "Reduce  to  less  than  10  percent  the 
prevalence  of  mental  disorders  among 
children  and  adolescents."  and  6.14. 
"Increase  to  at  least  75  percent  the 
proportion  of  providers  of  primary  care 
for  children  who  include  assessment  of 
cognitive,  emotional,  and  parent-child 
functioning,  with  appropriate 
counseling,  referral,  and  follow-up.  in 
the  clinical  practices."  ^ 


'  Potantial  Applicanti  may  obtain  a  copy  of 
HealtHy  PBOple  2000  (Full  Report;  Stock  Numbw 
017-001-00474-0)  or  H««lti»y  People  2000 
(Summery  Report;  Stock  Numb«f  017-001-00473- 
1}  through  the  Supenntetuieiit  of  Documanti. 
Govermnent  Printing  OfBce,  Washington,  DC 
20402-9325  (Telephone  202-783-3238), 


Program  Description 

Backgmuad 

Since  its  inception  in  1984,  the  Child 
and  Adolescent  Service  System  Program 
(CASSP).  now  located  within  the  Center 
for  Mental  Health  Services  (CMHS)»  has 
assisted  States  and  communities  to: 

(1)  Develop  leadership  capacity  and 
foster  interagency  coordination  at  State 
and  local  levels; 

(2)  Plan  for  improvements  in  the 
system  of  care  to  meet  the  needs  of 
children  and  adolescents  with  serious 
emotional  or  mental  disorders  and  their 
families: 

(3)  Carry  out  demonstrations  which 
systematically  examine  and  evaluate 
components  of  the  strategy  being  used 
and  assess  the  Impact  of  system  changes 
on  the  availability,  accessibility, 
appropriateness  and  effectiveness  of 
care:  and 

(4)  Involve  hraily  members,  members 
of  culturally  and  ethnically  diverse 
populations,  and  alternative 
community-based  service  providers  who 
generally  provide  service  to  youth 
outside  of  tlie  "system"  m  policy 
development  and  system  assessment 
and  planning  activities  in  order  to 
ensure  that  the  service  system  that  is 
developed  meets  the  needs  of  the  entire 
target  population,  including  those  at 
risk  of  serious  emotional  or  mental 
disorders. 

There  is  a  long  history  of  citizen 
participation  and  consumer  advocacy  in 
this  country.  Much  of  the  specific 
legislation  that  gave  rise  to  citizen 
participation  was  p>assed  in  the  mid  to 
late  sixties,  during  a  time  of  growing 
concern  over  poverty  and  dvil  rights. 
Citizen  participation  was  supported  in 
the  1970's  by  federal  legislation  in  a 
variety  of  fields  including  health, 
mental  health  and  education.  Since  the 
late  1970's  the  concept  of  consumer 
participation  in  the  mental  health  field 
has  broadened  to  include  family  and 
consumer  participation,  with  parents 
and  other  fanr.ily  members  serving  as 
consumer  advocates  for  their  children 
with  mental  and  emotional  disorders. 
As  with  other  childhood  disabihties. 
parents  of  children  with  mental  and 


'  On  Octobar  1.  1992.  The  Alcohol.  Dmg  Abuse, 
and  Mantai  Health  AdmmiiUTation  was  reorganized 
into  a  new  service  agency  called  the  Substance 
Abuse  and  Monial  Health  Services  Administration 
(SAMHSA)  within  the  Public  Health  Service  of  the 
Departmmit  of  Health  and  Huoun  Services  (DHHS). 
SAMHSA  consists  oi  three  Centers  that  adminislar 
the  prevention  and  treatment  services  programs 
formerly  in  ADAMHA— the  Center  for  Substance 
Aboae  Prcveohon  (CSAP).  Center  fof  Substance 
Abuse  Treatment  (CSAT].  and  Center  lor  Mental 
Health  Services  (CMHS).  CMHS  is  raspoosU)le  (or 
coordinating  the  prevention  and  treatment  of 
mental  illness  and  the  promotion  of  mental  health. 


emotional  disorders  are  increasingly 
asking  for  a  change  in  roles  firom 
"involvement  in  programs"  to  full 
participation  in  dacision-making  at  all 
levels. 

One  way  for  family  members  to 
effectively  particip>ate  in  service  system 
improvements  efforts  and  advocate  for 
quality  services  for  their  children,  is  to 
develop  an  organized  base  from  which 
to  work.  Statewide  family  advocacy 
organizations  can  provide  a  political 
base  for  families  to  disseminate 
information,  support  each  other  in 
advocacy  efforts,  and  to  participate  fiilly 
in  decision  making  services. 

Program  Goals 

The  over-arching  goal  of  CASSP  is  to 
increase  the  Duality  and  availability  of 
services  for  children  and  adolescents 
with,  or  at  risk  of.  serious  emotional, 
behavioral  or  mental  disorders  and  their 
families.  In  the  past,  the  National 
Institute  of  Mental  Health  (NIMH),  and 
currently  CMHS,  have  approached  this 
goal  through  the  development  and 
dissemination  of  knowledge  about  the 
relative  efficacy  of  different  State  and 
community  strategies  to  improve 
commimity-based  systems  of  care  for 
children  and  adolescents  with,  or  at  risk 
of.  serious  emotional,  behavioral  or 
mental  disorders.  These  systems  of  care 
emphasize  comprohonsive  and 
individualized  services,  services 
provided  within  the  least  restrictive 
most  appropriate  environment,  full 
participation  of  families,  cultural 
competence,  gender  appropriateness 
and  coordination  among  all  child- 
serving  agencies  and  programs. 

The  primary  objectives  of  these 
statewide  family  network  grants  are: 

•  To  develop  and/or  expand 
statewide,  family-controlled  networks, 
which  address  the  specific  information 
and  support  needs  of  families  of 
youngsters  with  serious  emotional, 
behavioral,  or  mental  disorders; 

•  To  provide  necessary  assistance  and 
advice  to  individual  family  mernbera 
and  family  groups  throughout  the  State; 

•  To  disseminate  information  to 
individual  family  members  and  family 
groups  throughout  all  geographic 
regions  of  the  Sute:  and 

•  To  document  the  progress  of  this 
process  in  the  State. 

Target  Population 

The  population  ^  of  childrm  and 
adolescents  with,  or  at  rislc  of.  serious 


'Section  19i2(c)  of  the  PuUic  Health  Services 
Act,  as  amenduil.  requires  the  Center  (or  Mental 
Health  Services  to  publish  a  deCoiUon  of  Children 
with  a  Serious  Emotiooal  OUturbaoce  for 
epidemiological  purposes  under  the  Community 

CoDtinusd 
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emotional,  behavioral  or  mental 
disorders  is  deRned  as  follows: 

Age.  Client  eligibility  is  limited  to 
those  under  22  years  of  age. 

Diagnosis.  Client  eligibility  requires 
the  presence  of  an  emotional, 
behavioral,  or  mental  disorder 
diagnosable  under  DSM-ID-R  or  their 
ICD-&-CM  equivalents,  or  subsequent 
revisions  (with  the  exception  of  DSM- 
III-R  "V"  codes,  substance  use  disorders 
and  developmental  disorders,  unless 
they  co-occur  with  another  diagnosable 
serious  emotional  disturbance.) 

Disability.  Client  eligibility  should  be 
defined  on  the  basis  of  functional 
impairment  which  substantially 
interferes  with  or  limits  role  function  in 
family,  school  or  community  activities. 
States  may  further  define  what  level  of 
impairment  is  reauired  for  eligibility. 

Multi-agency  Need.  The  level  of 
disability  defined  by  States  should 
require  multi-agency  intervention.  The 
children  and  adolescents  should  have 
service  needs  in  two  or  more 
community  agencies,  such  as  mental 
health,  substance  abuse,  health, 
education,  juvenile  justice,  or  social 
welfare. 

Duration.  Disability  must  be  present 
for  at  least  1  year  or,  on  the  basis  of 
diagnosis,  is  expected  to  last  more  than 
1  year. 

The  population  of  children  and 
adolescents  with,  or  at  risk  of,  serious 
emotional,  behavioral,  or  mental 
disorders  is  defined  as  follows: 

Children  and  adolescents  who.  as  a 
result  of  environmental  and/or 
biological  factors,  have  a  high 
probability  of  becoming  seriously 
emotionally  disturbed  as  described 
above.  Children  and  adolescents  at  risk 
of  serious  emotional,  behavioral  or 
mental  disorders  include  but  are  not 
limited  to: 

•  Those  who  are  homeless,  either  as 
part  of  a  family  unit  or  alone; 

•  Those  living  with  parents  who  are 
unable  to  provide  adequate  care  and 
nurturance.  including  drug-addicted 
parents; 

•  Those  who  have  been  victims  of 
violence; 

•  Those  who  abuse  alcohol  and/or 
other  drugs; 

•  Those  who  are  HIV  infected;  and 

•  Those  with  a  family  history  of 
psychiatric  illness. 


Mental  Health  Services  Block  Grant  Program.  The 
population  of  children  and  adolescenli  with  serious 
emotional,  behavioral  or  mental  disorders  deCned 
for  this  program  represents  both  a  subset  of  the 
block  granl  deHned  population  and  an  expansion  to 
include  at  risk.  This  definition  includesjnulti- 
agency  need  and  a  broader  age  range  from  birth  up 
to  age  22.  It  also  includes  the  at  risk  population  for 
purposes  of  outreach  to  families  who  may  need 
support  and  information. 


Project  Requirements 

Grantees  under  this  program  must 
perform  the  following  required 
activities: 

•  Develop  the  infrastructure  of  a 
statewide  family  organization  that  will 
insure  the  expansion  and  development 
of  the  network  across  the  state; 

•  Develop  a  statewide  network  of 
family-controlled  groups  and  individual 
members; 

•  Support  organizations  within  the 
network;  and 

•  Participate  in  the  evaluation  of 
grant  related  activities. 

In  performing  these  activities,  the 
grantees  must: 

•  Address  how  the  organization  will 
relate  to  child  mental  health  planning 
activities  undertaken  by  States  in 
compliance  with  section  1912  of  the 
Public  Health  Service  Act,  as  amended, 
which  replaces  the  State  Comprehensive 
Mental  Health  Services  Plans  of  Public 
Law  99-660; 

•  Assure  Board  membership  is 
comprised  of  no  less  than  51  percent 
family  members  of  children  or 
adolescents  with  serious  emotional, 
behavioral  or  mental  disorders  (See 
Eligibility  Requirements  Section): 

•  Develop  specific  strategies  for 
inclusion  of  famiUes  from  various 
cultural,  ethnic,  and  racial  groups  in  the 
family  support  activities  of  the  project 
and  for  representation  of  these  parents 
on  the  Board  of  the  statewide 
organization,  as  well  as  a  strategy  for 
assuring  cultural  competence  in  all 
activities  under  the  grant; 

•  Develop  a  specific  strategy  for 
inclusion  of  both  inner  city  and  rvtral 
families  in  parent  support  activities  and 
on  the  statewide  organization's 
governing  body; 

•  Provide  adequate  budgeting  for 
travel  related  to  the  grant,  including  at 
least  two  out-of-State  trips  annually  for 
the  project  director  to  attend  a  project 
directors'  meeting  in  Washington,  DC 
and  one  additional  national  training 
institute/conference. 

•  Develop  policies  which  provide 
assurance  that  callers  will  not  be 
required  to  give  identifying  information 
in  order  to  receive  services; 

•  Develop  policies  which  address 
privacy  protection  for  any  personally 
identifiable  data  received  and  for  any 
mailing  lists  that  may  be  developed  and 
which  assure  that  any  data  provided  to 
the  Federal  Government  or  the  public- 
at-large  will  be  provided  only  in 
aggregate  form;  and 

•  Submit  annual  Progress  Reports  as 
part  of  Grant  Renewal  Application  for 
2nd  and  3rd  year  funding,  with  a  Final 
Report  due  at  the  end  of  3rd  year, 


•  Monitor  progress  toward  project 
goals  and  objectives  and  participate  in 
a  national  evaluation  that  will  use  a 
standard  data  reporting  format  across 
statewide  projects. 

Eligibility  Requirements 

Applicants  shall  be  nonprofit  private 
agencies.  They  must  be  family- 
controlled  or  have  agreed  to  ensure  that 
decision-making  for  the  project  will  be 
under  the  authority  of  a  family- 
controlled  Board  of  Directors.  For 
purposes  of  this  requirement,  family- 
controlled  means  an  organization  that 
has  a  Board  or  other  controlling  body 
comprised  of  no  less  than  51  percent 
family  members  of  children  or 
adolescents  with  serious  emotional, 
behavioral,  or  mental  disorders.  In  cases 
where  the  applicant  is  a  nonprofit 
organization  with  a  broader  mission 
(such  as  a  State  Mental  Health 
-Association,  a  State  Alliance  for  the 
Mentally  111.  or  a  Parent  Training  and 
Information  Center),  decision-making 
authority  for  this  project  must  be  wiSiin 
the  family-controlled  Board,  and  written 
assurances  to  this  effect  must  be 
provided  by  both  organizations  and 
included  as  an  attachment  to  the 
apphcation. 

CMHS  is  limiting  eligibility  to  family- 
controlled  organizations  largely  because 
the  members  have  the  experience  of 
caring  for  children  and  adolescents  with 
serious  emotional  and  behavioral 
disorders  which  keeps  the  organization 
unequivocally  focused  on  the  needs  of 
the  children  and  families.  They  are  also 
in  the  best  position  to  develop 
networking  and  support  services  for 
family  members  that  can  be 
implemented  by  parent  organizations 
who  are  not  awarded  grants.  Because 
the  resources  allocated  for  these  awards 
are  not  sufficient  to  build  a  totally  new 
organization  where  none  crurrently 
exists,  it  is  expected  that  applicants 
shall  build  on  existing  organizations. 

Availability  of  Funds  ' 

In  1993,  it  is  estimated  that  $1.3 
million  will  be  available  to  support  20 
to  25  projects.  The  expected  average 
amount  of  a  base  award  is 
approximately  $50,000  per  year.  Actual 
funding  levels  will  depend  upon  the 
availability  of  funds  at  the  time  of 
award. 

Period  of  Support 

Applicants  may  request  support  for  a 
project  period  of  up  to  3  years.  Annual 
awards  will  be  made  subject  to 
continued  availability  of  fimds  and 
successful  implementation  of  the 
proposal. 


Federal  Register  /  Vol.  58.  No.  93  /  Monday,  May  17,  1993  /  Notices 


28891 


Special  Requirements 

Coordination  with  Other  Federal/Non- 
Federal  Programs 

Applicants  seeking  support  under  this 
announcement  are  encouraged  to 
coordinate  with  other  programs. 
Program  coordination  helps  to  better 
serve  the  multiple  needs  of  the  client 
population  and  to  maximize  the  impact 
of  available  resources,  and  to  eliminate 
duplication  of  services.  Funding  priority 
will  be  given  to  applicants  who 
demonstrate  a  coordinated  approach. 
Applicants  should  identify  the 
coordinating  organizations  by  name  and 
address  and  describe  the  process  to  be 
used  for  coordinating  e^orts.  Letters  of 
commitment  specifying  the  kinds  and 
level  of  support  from  organizations 
(both  public  and  private)  which  have 
agreed  to  work  with  the  applicant  must 
be  attached  to  this  application. 

Agencies,  officials  and  programs  with 
which  applicants  may  find  coordination 
productive  include; 

•  State  CASSP  Directors  and/or  State 
Child  Mental  Health  Directors; 

•  State  and  local  agencies,  both 
public  and  private,  providing  mental 
health,  education,  child  welfare, 
juvenile  justice,  health,  substance  abuse, 
and  other  related  services; 

•  Other  State  and  local  parent 
support  organizations,  including  those 
families  with  children  with  non-mental 
health  disorders,  and  those  which  focus 
on  advocacy  within  the  special 
education  system: 

•  National  parent  support  networks 
such  as  the  National  Alliance  for  the 
Mentally  111— Child  and  Adolescent 
Network,  and  the  Federation  of  Families 
for  Child  Mental  Health; 

•  State  and  local  reform  efforts  such 
as  demonstration  projects  funded  under 
the  Robert  Wood  Johnson  Foundation 
Mental  Health  Services  Program  for 
Youth  and  the  Annie  E.  Casey 
Foundation  Child  Mental  Health 
Program;  and 

•  Ongoing  Federal  Programs  such  as: 

Department  of  Health  and  Human 
Services 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA): 
Center  for  Substance  Abuse  Prevention: 
— Community  Partnership  Program 

Health  Resources  and  Services 
Administration  (HRSA): 

Maternal  and  Child  Health  Bureau: 
— Special  Projects  of  Regional  and 

National  Significance 

Administration  on  Children  and 
Families  (ACF): 
— Projects  for  Runaway  and  Homeless 

Youth,  including  drug  education  and 

Youth  Shelters  and  Centers; 


— Programs  focused  on  reducing  Child 

Abuse  and  Neglect;  and 
— Youth  Gang  Projects 

Department  of  Education 

Office  of  Special  Education  Programs: 

—Projects  funded  under  the  Drug  Free 

Schools  Act;  and 
— Demonstration  Program  on  Children 

with  Serious  Emotional  Disturbances 

Intergovernmental  Review  (E.O.  12372) 

Applications  submitted  in  response  to 
this  announcement  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  HHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  and  comment  on  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instruction  on  the  State's 
applicable  procedure.  A  current  listing 
of  SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  State 
process  recommendations  to  the 
following  address:  Roger  Straw,  Ph.D., 
Acting  Director,  Office  of  Evaluation, 
Extramural  Policy  &  Review,  Center  for 
Mental  Health  Services,  room  18C-07, 
5600  Fishers  Lane,  Rockville.  Maryland 
20857.  ATTN:  SPOC. 

The  due  date  for  State  process 
recommendations  is  no  later  than  60 
days  after  the  deadline  date  for  the 
receipt  of  applications.  The  CMHS  does 
not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  dm  CO-day  cut-off. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Evaluation 

The  CMHS  will  be  responsible  for 
conducting  a  national  evaluation  which 
will  include  both  formative  and 
outcome  components.  The  evaluation 
will  be  conducted  by  Portland  Research 
and  Training  Center  on  Family  Support 
and  Children's  Mental  Health.  All 
grantees  are  expected  to  participate  in 
these  evaluations.  This  will  include 
maintaining  data  for  technical 
assistance  and  other  grant  related 
activities. 

The  grantees  must  provide  assurances 
that  the  organization  will  cooperate 
fully  in  the  evaluation. 


Application  Procedures 

All  applicants  must  use  application 
form  PHS  5161-1  (Rev.  7/92),  which 
contains  Standard  Form  424  (face  page). 
The  following  information  should  be 
typed  in  Item  Number  10  on  the  face 
page  of  the  application  form:  Statewide 
Family  Network  Grants. 

Grant  application  kits  (including 
Form  PHS  5161-1  with  Standard  Form 
424.  complete  application  procedures, 
and  accompanying  guidance  materials 
for  the  narrative  approved  under  0MB 
No.  0937-0189)  may  be  obtained  from: 
Steve  Hudak,  Grants  Management 
Officer.  Center  for  Mental  Health 
Ser\'ices.  room  7C-23,  5600  Fishers 
Lane.  Rockville,  MD  20857.  (301)  443- 
4456. 

The  original  signed  by  the  authorized 
official  of  the  applicant  organization, 
with  appropriate  appendices,  and  two 
(2)  additional  copies  of  application  and 
appendices  must  be  sent  to  the 
following  address:  Center  for  Mental 
Health  Services.  Division  of  Research 
Grants,  National  Institutes  of  Health, 
room  240.  5333  Westbard  Avenue. 
Bethesda.  Maryland  20892  V 

*If  an  overnight  carrier  or  express  mail  is 
used,  ttie  Zip  Code  is  20816  and  the  envelope 
must  be  clearly  marked.  "CMHS  Support  of 
Statewide  Family-Controlled  Networks". 

Because  of  the  short  time  available  for 
review,  it  is  recommended  that  one 
additional  copy  of  the  application  be 
sent  directly  to:  Center  for  Mental 
Health  Services,  Division  of  Extramural 
Activities,  room  18G-07,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville. 
Maryland  20857. 

Only  one  apphcation  seeking  Public 
Health  Service  (PHS)  support  for  the 
same  programmatic  service 
demonstration  activities  with  the  same 
population  may  be  submitted  to  the 
Public  Health  Service,  and  that  same 
application  may  be  submitted  in 
response  to  only  one  PHS  Program 
Announcement  or  Request  for 
Applications.     . 

The  CMHS  intends  to  limit  awards 
under  this  announcement  to  no  more 
than  one  per  State  and  therefore 
encourages  the  formation  of  coalitions 
among  family  organizations  within  a 
State  in  developing  a  unified 
application  where  possible. 
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Application  Receipt  and  Review 
Schedule 


oiap- 
p«ca- 
t»ns 

Initio 
review 

C«jr»- 
cirs- 
vtow 

Eariest  start 
date 

July 
30, 
1993. 

August 

August 

Sept.  30.  199a 

Consequencea  of  Lat€  Submissioa 

Applications  rsceived  after  the  receipt 
date  above  will  be  returned  to  the 
applicant  without  review. 

The  DRG  system  requires  that 
applications  must  be  received  by  the 
published  application  receipt  date(s). 
However,  an  application  received  after 
the  deadline  may  be  accoptable  if  it 
carries  a  legible  proof-of-mai!ing  date 
assigned  by  the  carrier  and  the  proof  of 
mailing  date  is  not  later  than  one  we«k 
prior  to  the  deadline  date.  U  ihe  receipt 
date  falls  on  a  weekend,  it  will  be 
extended  to  Monday:  if  the  date  fails  on 
a  holiday,  it  will  be  extended  to  the 
following  work  day. 

Review  Process 

Applications  submitted  in  response  to 
this  flFA  will  be  reviewed  for  technical 
merit  in  accordance  with  established 
PHS/Substance  Abuse  and  Mental 
flealth  Services  Administration 
(SAMHSA)  peer  review  procedures  for 
grants.  The  Division  of  Research  Grants, 
NIH,  serves  as  a  central  point  for  the 
receipt  of  applications.  Applications 
will  be  screened  for  completeness  and 
compliance  with  instructions  for 
submission.  An  application  will  not  be 
accepted  for  review  and  will  be  returned 
to  the  appUcant  if: 

•  It  is  received  after  the  specified 
receipt  date; 

•  It  is  incomplete: 

•  It  is  illegible: 

•  It  exceeds  the  specified  page  limits: 

•  It  does  not  conform  to  instructions 
for  format,  which  include  that  it  be 
typed  single-spaced,  using  standard  size 
black  type  not  smaller  than  15 
characters  per  1  inch  or  2.5  centimeters, 
one  column  per  page,  with  conventional 
border  margins  (1  inch  or  2.5 
centimeters),  on  only  one  side  of 
standard  size  SVzxli  paper  that  can  be 
photocopied; 

•  It  is  non-responsive  to  the 
announcement:  or 

•  The  material  presented  is 
insufficient  to  permit  an  adequate 
review.  Returned  applications  may  not 
be  resubmitted  due  to  the  single  receipt 
date  of  this  RFA. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 


Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review.  In  addition,  the  IRG 
reconunendations  en  technical  merit  of 
applications  will  undergo  a  second  level 
of  review  by  the  appropriate  advisory 
council  once  established,  whose  review 
will  be  based  on  policy  considerations 
as  well  as  technical  merit. 

Review  Criteria 

Each  grant  application  is  evaluated  on 
its  own  merits  against  the  review 
criteria  listed  below. 

•  Demonstration  of  an  understanding 
of  the  purpose,  requirements,  and  scope 
of  the  grant  announcement  including 
the  soundness  and  feasibility  of 
proposed  strategies  to  develop  and 
implement  a  statewide  family- 
controlled  organizational  structure  to 
provide  information  and  support  to 
families  whose  children  have  serious 
emotional  or  mental  disorders; 

•  Organization  competence  of  the 
applicant  organization  including 
adequacy  of  management  and  proposed 
staffing  plan  for  completion  of  tasks; 

•  Clarity  and  measurability  of  the 
goals  and  objectives  of  the  project  and 
fulfillment  of  the  pro)ect  requirements 
as  stated  in  the  text  of  this 
announcement; 

•  Emphasis  on  the  special  needs  of 
radal/ethnic  minority  children  and 
families  and  the  quality  of  strategies  for 
increasing  the  cultural  competence  of 
outreach  and  family  support  activities 
designed  to  reacJi  these  populations; 

•  Reasonableness  of  the  proposed 
budget. 

Award  Criteria 

Applications  recommended  for 
approval  by  the  Initial  Review  Group 
will  be  considered  for  funding  based  on 
the  availability  of  funds  in  addition  to 
the  following  considerations: 

•  Geographical  distribution  to 
equitably  allocate  assistance  among  the 
principal  geographic  region  of  the  U.S. 

(Note:  Applicants  should  be  aware  that 
15%  of  the  fuDds  for  this  program  must  be 
set  aside  for  projects  in  rural  arees.); 

•  Coordination  with  other  programs 
(both  public  and  private)  as  evidenced 
by  letters  of  commitment  from  those 
organizations  specifying  kind  and  levels 
of  support,  and 

•  Focus  on  cultural  and  ethnic 
minority  populations. 


Terms  and  Conditions  of  Support 
Allowable  Items  of  Expenditure 

Grant  funds  may  be  used  for  expenses 
clearly  related  and  necessary  to  carry 
out  the  described  project,  including 
both  direct  and  indirect  costs  whidb  can 
be  specifically  identified  with  the 
project. 

Grant  funds  may  be  used  for  the  costs 
of  planning,  developing,  and 
implementing  activities  to  support 
attainment  of  the  project  objectives. 
Applicants  are  expected  to  determine 
the  costs  of  the  project  for  the  proposed 
project  period. 

Allowable  items  of  expenditure  for 
which  grant  support  may  be  requested 
include: 

•  Salaries,  wages,  and  fringe  benefits 
of  project  coordinator  and  other 
supporting  staff  engaged  in  the  project 
activities  (Grant  support  for  salaries  and 
wages  of  staff  who  are  engaged  less  than 
full-time  in  the  grant-supported 
activities,  must  be  commensurate  with 
the  effort  under  the  grant): 

•  Travel  directly  related  to  carrying 
out  activities  under  the  approved 
project; 

•  Supplies,  communications,  and 
rental  of  space  directly  related  to 
approved  project  activities: 

•  Contracts  to  local  government,  not- 
foi^profit  agencies  and  organizations, 
public  institutions,  and  consultants 
necessary  for  performance  of  activities 
under  the  approved  project;  and 

•  Other  such  items  necessary  to 
support  project  activities,  as  approved 
by  CMHS. 

Funds  cannot  be  used  for  the 
following: 

Funds  cannot  be  used  for  the 
purchase  of  a  facility  to  house  any 
portion  of  the  proposed  program.  Any 
funds  proposed  to  be  utilized  for 
renovation  expenses  must  be  detailed 
and  linked  directly  to  programmatic 
activities.  Any  lease  arrangements  in 
association  with  the  proposed  program 
utilizing  PHS  funds  may  not  extend 
beyond  the  project  period  or  cover  non- 
programmatic  activities. 

Alterations  and  Renovations 

Costs  for  aherations  and  renovations 
(A&R)  will  be  allowable  only  where 
such  alterations  and  renovations  are 
necessary  for  the  success  of  the 
program.  However,  as  subject  to  the 
Public  Health  Service  (PHS)  Grants 
PoUcy  Statement,  the  maximum  amount 
of  funds  budgeted  or  used  for  A&R 
under  a  single  grant  during  three 
consecutive  budget  periods  (whether  or 
not  the  3  years  overlap  two  distinct 
competitive  segments  or  support) 
cannot  exceed  the  lesser  of  $150,000  or 
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25%  of  the  total  funds  reasonably 
expected  to  be  awarded  by  the  PHS 
grant  for  direct  cost  for  three-year 
period.  (The  maximum  amount  of  PHS 
grant  funds  that  may  be  applied  to  any 
single  A&R  project  of  $150,000.) 
Construction  costs  are  not  allowed. 

Administrative  Costs 

ISection  520A(d]  specifies  that  a  grant 
may  not  be  made  unless  applicant 
agrees  that  no  more  than  10  percent  of 
the  grant  award  will  be  expended  for 
administrative  expenses. 

Reporting  Requirements 

Annual  and  final  progress  reports  and 
financial  status  and  expenditure  reports 
will  be  required  and  sp>ecified  to 
grantees  in  accordance  with  PHS  Grant 
Policy  requirements. 

Contacts  fisr  Additional  Information 

Questions  concerning  program  issues 
thay  be  directed  to:  Judith  Katz-Leavy, 
Child,  Adolescent,  and  Family  Branch, 
Division  of  Demonstrations,  Center  for 
Mental  Health  Services,  5600  Fishers 
Lane,  room  llC-09,  Rockville, 
Maryland  20857.  (301)  443-1333. 

\Questions  regarding  grants 
management  issues  may  be  directed  to: 
Steve  Hudak,  Grants  Management 
Officer,  Center  for  Mental  Health 
Services,  room  7C-23,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
4456. 

Authority  and  Regulations 

Statutory  Authority 

Grants  awarded  under  this  RFA  are 
authorized  under  section  520A  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  290bb-32). 

Applicable  Federal  Regulations 

Federal  regulations  at  title  45  CFR 
parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

PHS  Grants  Policy  Statement 

I  Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Revised  September  1, 1991). 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.125. 

Dated:  May  11, 1993. 
Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
andMentaJ  Health  Services  Administration. 
(PR  Doc  93-11581  Filed  5-14-93^8:45  am] 
MtUNQ  COM  41Sl-aO-4l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-060-01-4410-04-AOVB] 

Meeting  of  the  California  Desert 
District  Advisory  Council 

StiMMARY:  Notice  is  hereby  given,  in 
accordance  with  PubUc  Laws  92-463 
and  94-579,  that  the  California  Desert 
District  Advisory  Coimcil  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  will  meet  in  formal 
session  Friday,  June  11, 1993,  bom  8 
a.m.  to  5  p.m.,  and  Saturday,  Jime  12. 
1993,  from  8  a.m.  to  2  p.m.,  in  the 
Gelleria  conference  room  of  the  Mission 
Inn,  3649  Seventh  Street.  Riverside. 
California. 

Agenda  Items  for  the  meetings  will 
include: 
— A  briefing  on  the  U.S.  Fish  and 

Wildlife  Draft  Desert  Tortoise 

Recovery  Plan  and  the  West  Mojave 

Coordinated  Management  Plan. 
— An  update  on  wilderness  legislation. 
— A  progress  report  on  the  Rand 

Mountains-Freemont  Valley 

Management  Plan. 
— Review  of  the  proposed  Rand  Mining 

expansion  project. 
— Status  report  on  major  District 

Environmental  Assessments/ 

Environmental  Impact  Statements. 
— Discussion  of  a  1992  proposed 

Amendment  to  the  California  Desert 

Conservation  Area  Plan  regarding 

Ward  Valley. 
— A  briefing  on  the  California  Desert 

District's  Bighorn  Sheep  Program. 
—An  update  on  RS  2477. 
— Review  of  BLM's  film  permit  process 

regarding  commercial  filming  on 

public  lands. 
— A  presentation  on  the  District's 

Volunteer  Program. 
— Status  report  on  mineral  issues. 
— An  update  on  proposed  Desert  solid 

waste  management  projects. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Council  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
end  of  the  meeting  for  topics  not  on  the 
agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  with  the 
California  Desert  District  Advisory 
Council  Chairman,  Mr.  David  Fisher, 
c/o  Bureau  of  Land  Management, 
External -Affairs  Office,  6221  Box 
Springs  Boulevard.  Riverside,  California 
92507-0714.  Written  comments  are  also 
accepted  at  the  time  of  the  meeting  and, 
if  copies  are  provided  to  the  recorder, 
will  be  incorporated  into  the  minutes. 


FOR  MORE  MFORMATKM  AND  MEETMQ 
CONflRMATlON:  Contact  the  Bureau  of 
Land  Management,  California  Desert 
District,  External  Affairs  Office,  6221 
Box  Springs  Boulevard,  Riverside, 
CaUfomia  92507;  (909)  697-5215. 

Dated:  May  10. 1993. 
Henri  R.  Bisson. 
District  Manager. 
|FR  Doc.  93-11635  Filed  S-14-93:  8:45  am) 

BUXMOCOOC  4310~«0-H 

[CA-O60-65-4210-05.  CACA»27161] 

Realty  Action;  Classification  of  Public 
Lands  for  Recreation  and  Put>lic 
Purposes;  County  of  San  Bernardino, 
CA 

ACTION:  Notice  of  Realty  Action 
CACA#27161,  Classification  of  Public 
Lands  for  Lease/Conveyance  pursuant  to 
the  Recreation  and  Public  Purposes  Act. 

SUMMARY:  The  following  described 
public  lands  near  the  community  of 
Ridgecrest,  County  of  San  Bernardino. 
California  have  been  examined  and 
foimd  suitable  for  lease  or  conveyance 
pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C. 
869  et  seq.,  and  the  regulations 
promulgated  thereunder,  title  43  Code 
of  Federal  Regulations  2912: 

Mount  Diablo  Meridian,  California 

T  27S..  R.  41E.. 

Sec.  6:  SWV«SEV«;      ' 
Sec.  7:  NV2NWV4NEV4. 

Totalling  approximately  60  acres. 

The  City  of  Ridgecrest,  California 
plans  to  use  these  lands  for  the 
construction  of  a  law  enforcement 
shooting  range  and  training  facility.  The 
lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  Bureau  of  Land 
Management  land  use  planning  and 
disposal  is  deemed  to  be  in  the  public 
interest. 

The  lease/patent,  when  issued,  shall 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
to  all  applicable  regulations  of  the 
Secretary  of  the  Interior,  and  to  the 
following  reservations  to  the  United 
States: 

1.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and 
remove  the  minerals. 

2.  The  terms  and  conditions  as 
stipulated  within  the 
Environmental  Assessment. 

3.  All  valid  existing  rights 
documented  on  the  official  public 
land  records  at  the  time  of  lease/ 
patent  issuance. 
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4.  Any  other  reaarvatkms  that  the 
authorized  officer  determinee 
appropriate  to  encure  public  access 
aod  proper  management  of  Fedarai 
lands  and  interests  therein. 

For  further  informatioo  contact  Klike 
Hocan,  Ridgecrest  Resource  Area.  300  S. 
Richmond  Rd.,  Ridgecrest.  CA  93555. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  da)^  from  the 
date  of  publication  of  this  notice, 
interested  persons  or  parties  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager.  Califumia 
Desert  District,  6221  Box  Springs 
Boulevard.  Riverside,  CA  92507-0714. 
Any  adverse  comments  wUl  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice. 

Dated:  May  5. 1993. 
Henri  R.  BisMa, 
District  Kfanoger. 

[PR  Doc.  93-11606  Filed  5-14-93;  8:45  am) 
BHJJNG  cooe  4sie-«e4t 


Fish  and  Wildlife  Servica 

Extension  of  PubHc  Comment  Period 
on  the  Draft  Recovery  Plan  for  the 
Desert  Tortoise  (1No|ave  Population) 

AGEMCY:  Fish  and  WildUfe  Service. 
Interior. 

ACTION:  Notice  of  extension  of  time 
period  for  pubhc  comment. 


89502.  Written  comments  and  materlab 

regarding  the  plan  should  be  addressed 
to  Mr.  David  L.  Harlow.  Field 
Supervisor,  at  the  above  Reno.  Nevada, 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  Reno,  Nevada,  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Harlow,  Nevada  Ecological 
Swvices  Field  Office,  U.S.  Pish  and 
Wildhfe  Service,  4600  Kletzke  Lane, 
Building  C-125,  Reno,  Nevada  89502  at 
(702)  784-5227. 

SUPM.EMENTARY  ^FORMATION:  The 
Service  published  a  Notice  of 
Availability  for  the  Draft  Recovery  Plan 
for  the  Desert  Tortoise  (Mojave 
Population)  on  March  30,  1993  (58  FR 
16691).  It  established  a  public  comment 
period  ending  on  June  1, 1993.  Due  to 
the  complexity  of  the  plan,  the  Service 
has  received  requests  for  extending  the 
comment  period.  Extending  the 
comment  period  will  allow  interested 
parties  additional  time  to  submit  written 
comments  on  the  proposal.  The 
comment  period  is,  therefore,  extended 
to  June  30, 1993. 

Public  Comments  Solicited 

The  Service  soKcits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
wall  be  considered  prior  to  approval  of 
the  plan. 

Authority 

The  authority  for  tfai«  action  is  scctioo  4(f) 
of  the  Endangerod  Species  Act,  18  U.S.C 
1533(0. 

Dated:  May  10, 1993. 
William  E.  Martin, 
Acting  RegionaJ  Director. 
(FR  Doc  93-11573  Rled  5-14-83;  8:45  am) 

etUJNG  COOE  43tO-S6-«l 


StMUlAHY:  The  U.S  Fish  and  Wildlife 
Service  (Service),  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  is  extending  the 
comment  period  for  review  of  the  Draft 
Recovery  Plan  for  the  Desert  Tortoise 
(Mojave  Population).  The  notice  of 
document  availability  for  the  Draft 
Recovery  Plan  for  the  Desert  Tortoise 
(Mojave  Population)  was  published  on 
March  30. 1993  (58  FR  16691). 
DATES:  Comments  on  the  drafl  recovery 
plan  must  be  received  on  or  before  June 
30. 1993. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Nevada 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service.  4600  Kietzke 
Lane,  Building  C-125.  Reno,  Nevada 


DEPARTMENT  OF  JUSTICE 
Information  CoUectlons  Under  Review 

May  11, 1993. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  inlormaticMi  propt^als 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  and  the  Papervvork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  info  submission  categories, 
with  each  entry  containir^  the 
following  inlormation: 

(1)  The  title  of  the  forrn/collection; 

(2)  The  agency  form  nimtber.  if  any. 
and  the  applicable  component  of  the 
Department  ^wnsoring  the  collection; 


(3)  How  often  the  fonn  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
renxnd.  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Je^rson  B.  Hill  on 
(202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305  or  facsimile: 
(202)  514-1534.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Informaticm  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Lewis  Antoki.  DOJ  Clearance  Officer, 
SPS/JMD/850  WCTR,  Department  of 
Justice,  Washmgton.  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  1993  Sample  Survey  of  Law 
Enforcement  Agencies. 

(2)  Q-44  and  CM4A.  Office  of 
Justice  Programs. 

(3)  Every  three  years. 

(4)  State  or  local  governments.  This 
siurey  will  collect  administrative  and 
management  statistics  firom  a  nationally 
representative  sample  of  law 
enforcement  agencies  in  the  United 
States  in  order  to  provide  basic 
information  on  their  workload  and 
resources. 

(5)  3,300  annual  responses  at  1.27 
hours  per  response. 

(6)  4,200  annual  burden  hours. 

(7)  Not  applicable  under  3504(b). 

Reinstatement  of  a  Previously 
Approved  Collection  for  Which 
Appnnral  Has  Expired 

(1)  Request  for  Recognition  as  a  Non- 
profit Religious,  Charitable,  Social 
Service  or  Similar  Organization 
Established  in  the  United  States  under 
8CFR292.2. 

(2)  EOIH-31.  ExecuUve  Office  for 
Immigration  Review. 


(3)  On  occasion. 

(4)  Non-profit  institutions.  This 
information  is  needed  by  the  Board  of 
Immigration  Appeals  to  make 
recognition  determinations  under  8  CFR 
292.2. 

(5)  50  annual  responses  at  1.00  hour 
per  response. 

(6)  50  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Dated:  May  11, 1993. 
Don  Wolfrvy, 

Depaitment  Qearance  Officer,  Department  of 

Justice. 

IFRDoc  93-11552  Piled  5-14-93;  8:45  am] 
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Lodging  a  Rn&l  Judgment  t>y  Conaent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Uat}itity  Act 

Notice  is  hereby  given  that  on  May  5, 
1993,  a  proposed  consent  decree  in 
United  States  v.  Borough  ofLemoyne.  et 
al.  was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Pennsylvania,  Gvil  Action  No.  4:CV- 
93-667.  The  decree  pertains  to  the 
Keystone  Sanitation  Landfill  Site  in 
Union  Township,  Adams  County, 
Pennsylvania.  A  complaint  was  filed 
simultaneously  with  the  lodging  of  the 
Consent  Decree. 

The  proposed  consent  decree  requires 
the  Settling  Defendants  to  pay  the 
United  States  $912,179.00,  which  equals 
100%  of  Settling  Defendants'  shares  of 
past  response  costs.  100%  of  Settling 
Defendants'  shares  of  estinMtBd  future 
response  costs  for  the  Site,  and  a  150% 
premium  on  the  estimated  future 
re^onse  costs. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decr&e  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Borough  ofLemoyne. 
et  ol.  (M.D.  Pa.)  and  DO]  Ref.  No.  90- 
11-2-656.  The  proposed  consent  decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  Middle  District 
of  Pennsylvania,  Suite  309,  Federal 
Building,  Washington  &  Linden  Streets, 
Scifanton,  PA  18501,  or  at  the  office  of 
the  Environmental  Protection  Agency, 
Region  III,  84 1  Chestnut  Building, 
Philadelphia.  Pennsylvania,  19107.  A 
copy  of  the  proposed  consent  decree 
may  also  be  e.xamined  at  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 


Floor,  Washington,  DC  20005  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  In 
requesting  a  copy  please  enclose  a  check 
in  the  amount  of  $5.25  (25  cents  per 
page  reproduction  costs)  payable  to 
"Consent  Decree  Library". 
Myfes  E.  Flint. 

Acting  Assistant  Attorney  Genera}. 
Environment  and  Natural  Besources  Division. 
IFR  Doc  93-11594  Filed  5-14-93;  8:45  am] 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  noUce  is  hereby 
given  that  a  proposed  stipulation  and 
order  in  fn  re  Coated  Sales.  Inc.,  Nos.  88 
B  11331  (CB)  through  88  B  11336  (CB), 
was  lodged  on  April  16, 1993  with  the 
United  States  Bankruptcy  Court  for  the 
Southern  District  of  New  York.  The 
proposed  stipulation  and  order  would 
partially  settle  a  claim  filed  by  the 
United  States  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq.  The 
portion  of  the  claim  to  be  settled  relates 
to  the  debtors'  alleged  liability  for  costs 
of  response  to  releases  and  threatened 
releases  of  hazardous  substances  at  the 
Kenyon  Piece  Landfill  in  Charlestown, 
Rhode  Island.  The  proposed  stipulation 
and  order  provides  that  debtors  will  pay 
the  United  States  $75,000  in  satisfaction 
of  the  claim  relating  to  Kenyon  Piece 
Landfill,  and  the  United  States  will 
withdraw  its  objection  to  the  debtors' 
motion  to  abandon  that  property. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
&T>m  the  date  of  this  publication, 
comments  relating  to  the  proposed 
stipulation  and  order.  Comments  should 
be  addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 
and  Natiual  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  In  re  Coated 
Sales.  Inc..  DOJ  Ref.  #90-11-2-440. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  100  Church  Street,  19th 
Floor,  New  York,  New  York;  the  Region 
I  Office  of  the  Environmental  Protection 
Agency,  One  Congress  Street,  Boston, 
Massachusetts:  and  at  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 


Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenoed  case  and  enclose  a  check  in 
the  amount  of  $4.50  (25  cents  per  page 
reproduction  costs),  ptayable  to  the 
Consent  Decree  Library. 
JohnCCnidaB. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-11612  Filed  5-14-93;  8:45  am) 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  and  the  Resource 
Conservation  ar>d  Recovery  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  42  U.S.C.  6973(d) 
and  42  U.S.C  9622(i),  notice  is  hereby 
given  that  on  April  27,  1993,  a  prop<»ed 
consent  decree  in  United  States  of 
America  v.  General  Chemical  Corp.,  et 
al..  Civil  Action  No.  93-10923T.  was 
lodged  with  the  United  States  Di-urict 
Court  for  the  District  of  Massachusetts. 
The  United  Stales'  complaint,  filed  at 
the  same  time  as  the  consent  decree, 
seeks  recovery  of  response  costs  «nd 
injunctive  rehef  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  LiabiUty 
Act  (CERCLA)  and  under  the  Resource 
Conservation  and  Recovery  Act  against 
the  General  Chemical  Corp.  and  221 
other  entities  responsible  for  hazardous 
substances  and  hazardous  wastes  found 
at  the  Silresim  Superfund  Site  in 
Lowell.  Massachusetts,  a  National 
Priorities  List  facility.  The  consent 
decree  provides  that  the  defendants  will 
pay  $40,989,278  to  the  United  States  so 
that  the  U.S.  Environmental  Protection 
Agency  (EPA)  can  perform  the  response 
actions  contained  in  the  Record  of 
Dor-ision  (ROD)  issued  by  EPA.  The 
remedial  work  will  include  excavation 
and  treatment  of  contaminated  soils  and 
pumping  and  treating  the  contaminated 
groundwater. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Wa.shington,  DC  20530.  and  should  refer 
to  Vnittni  States  v.  General  Chemical 
Corp.  et  al.,  D.J.  Ref.  90-11-2-774. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1107  John  W. 
McCormack  Federal  Building.  US.  Post 
and  Courthouse.  Boston,  MA  02109  and 
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at  the  RegicMi  I  office  of  the 
Environmental  Protection  Agency,  One 
Congress  SL.  Boston.  MA  02203.  The 
proposed  consent  decree  may  also  be 
examined  at  the  Consent  Deaee  Library, 
1120  G.  St.,  NW..  4th  Floor. 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G.  St.,  NW.,  4th  Floor,  Washington,  DC 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $13.00 
(25  cents  per  page  reproduction  cost, 
exclusive  of  the  costs  of  copying  the 
appendix)  [>ayable  to  the  "Consent 
Decree  Library." 
MylM  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  &  Natural  Resources  Division. 
(FR  Doc  9^-11595  Filed  5-14-93;  8:45  am) 
aujjNo  cooe  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  v.  IMC  Fertilizer,  Inc.,  Case  No. 
93-499-CIV-T-21A.  has  been  lodged 
with  the  United  States  District  Court  for 
the  Middle  District  of  Florida,  Tampa 
Division,  on  March  29, 1993. 

The  Complaint  filed  in  this  matter 
charges  IMC  with  violating  sections  301 
and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1311  and  1344.  by  mechanically 
landclearing  40.1  acres  of  wetlands  after 
its  Army  Corps  of  Engineers  permit  had 
expired  and  subsequently  mining  17 
acres  of  that  parcel.  Additionally,  it  is 
alleged  that  IMC  exceeded  the  limits  of 
another  Corps  permit,  issued  in 
connection  with  its  commercial 
phosphate  mining  activities,  by  mining 
2.8  acres  which  were  not  authorized. 

Defendant  has  agreed  to  the  proposed 
Final  (Consent)  Judgment,  which  would 
require  the  payment  of  a  $100,000  civil 
penalty  to  the  United  States  and  require 
defendant  to  implement  a  computer 
tracking  program  to  track  all  existing 
and  future  Corps  permits  issued  to  it. 
Additionally,  defendant  has  agreed  to 
reclaim  the  2.8  acres  of  wetlands  mined 
in  accordance  with  a  state  and  county 
reclamation  plan.  Regarding  the  40.1 
acres  cleared,  defendant  has  agreed  to 
apply  for  an  after-the-fact  permit  from 
the  Corps  covering  23.1  acres  of  that 
parcel  cleared,  but  not  mined,  and  to 
fully  restore  the  property  if  the  permit 
is  denied.  Defendant  shall  reclaim  the 
additional  17  acres,  which  were  mined, 
pursuant  to  a  reclamation  plan 
approved  by  an  existing  Corps  permit 
and  the  Corps  agrees  to  confirm  that 


Nationwide  Permit  No.  32.  which 
authorizes  activities  covered  by 
completed  judicial  enforcement  actions, 
applies  to  that  portion.  The  Corps  also 
has  agreed  to  confirm  that  NWP  32 
applies  to  the  reclamation  of  the  2.8- 
acre  parcel. 

The  Department  of  Justice  will  receive 
until  June  22, 1993,  written  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Michael  A.  Cauley,  Assistant 
U.S.  Attorney,  500  Zack  Street.  Rm.  410, 
Tampa,  Florida  33602,  and  should  refisr 
to  U.S.A.  V.  IMC  Fertilizer.  Inc.,  Case  No. 
93-499-CIV-T-21A. 

The  Consent  Decree  may  be  examined 
at  the  Clerk's  Office.  United  States 
District  Court.  611  North  Florida 
Avenue.  Tampa,  Florida  33602  during 
normal  business  hours. 
Mylu  E.  Flint. 

Acting  Asst  Attorney  General,  Environment 
and  Natural  Resources  Division. 
(FR  Doc  93-11596  Filed  5-14-93:  8:45  am) 

BOIINQ  COOC  4410-01-M 


[AAQ/A  Order  No.  76-93] 

Privacy  Act  of  1974;  Minor  Modification 
to  System  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  which  requires  that 
Federal  agencies  describe  the  character 
of  their  systems  of  records  in  the 
Federal  Register,  notice  is  given  that  the 
Department  of  Justice  proposes  to  make 
minor  modifications  to  a  system  of 
records  maintained  by  the  Civil  Rights 
Division  (CRT).  The  system  of  records  is 
entitled,  "Central  Civil  rights  Division 
Index  File  and  Associated  Records, 
JUSTICE/CRT-001."  The  proposed 
changes  are  made  as  a  result  of  an 
internal  reorganization  establishing  a 
Public  Access  Section  within  CRT. 
Specifically,  the  categories  of  records 
have  been  redescribed  to  reflect  the 
redistribution  of  responsibifities  within 
the  newly  reorganized  CRT.  The 
changes  have  been  italicized  for  the 
public's  convenience. 

Dated:  April  29, 1993. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUST)CE/CRT-001 
SYSTEM  NAME: 

Central  Civil  Rights  Division  index 
File  and  Associated  Records. 


SYSTU  location: 

United  States  Department  of  Justice 
Civil  Rights  division  (CRT)  10th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20530  1425  New  York  Avenue.  NW. 
Washington.  DC  20530;  and  Federal 
Records  Center,  Suitland,  Maryland 
20409. 

CATEOOMES  OP  MOIVDUALS  COVERED  BY  THE 
system: 

These  persons  may  include:  Subjects 
of  investigations,  victims,  potential 
witnesses,  individuals  of  Japanese 
ancestry  who  are  eligible,  or  potentially 
ehgible,  for  restitution  benefits  as  a 
result  of  their  evacuation,  relocation,  or 
internment  during  World  War  D, 
correspondents  on  subjects  directed  or 
referred  to  CRT  or  other  persons  or 
organizations  referred  to  in  potential  or 
actual  cases  and  matters  of  concern  to 
CRT.  and  CRT  employees  who  handle 
complaints,  cases  or  matters  of  concern 
to  CRT. 

CATEOOMES  Of  RECORDS  M  THE  SYSTEM: 

The  system  consists  of  alphabetical 
indices  bearing  the  names  of  those 
individuals  identified  above  and  the 
associated  record  to  which  the  indices 
relate  containing  the  general  and 
particular  records  of  all  CRT 
correspondences  cases,  matters,  and 
memoranda,  including,  but  not  limited 
to,  investigative  reports,  correspondence 
to  and  horn  the  Division  memoranda, 
legal  papers,  evidence,  and  exhibits. 
The  names  of  some  individuals,  e.g., 
witnesses,  may  not  yet  be  on  the  central 
indices.  Records  relating  to  such 
individuals  may  be  obtained  by  direct 
access  to  the  file  jackets.  Such  file 
jackets  are  located  vdthin  the  resp>ective 
sections  of  CRT  according  to  the  legal 
subject  matter  assigned  to  each  CRT 
section.  The  delegated  legal  duties  and 
responsibilities  of  each  section  are 
described  as  follows: 

The  records  related  to  the  duties  of 
the  Appellate  Section  of  CRT  include 
records  generated  by  all  CRT  cases  that 
have  entered  the  U.S.  Supreme  Court 
and  the  Courts  of  Appeal.  Other  records 
include  those  generated  in  the  course  of 
Appellate  Section  duties  such  as 
advising  Memt>ers  of  Congress  on 
legislative  matters,  providing  legal 
counsel  on  civil  rights  issues  to  Federal 
agencies  and  providing  counsel  to  the 
various  components  of  the  Department 
of  Justice. 

The  records  related  to  the  duties  of 
the  Coordination  and  Review  Section  of 
CRT  include  letters,  studies,  and  reports 
concerning  the  implementation  of 
Executive  Orders  12250  and  12236. 
Under  E.O.  12250,  the  Attorney  General 
coordinates  and  monitors  the 
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enforcement  of  Title  VI  of  the  Qvil 
Rights  Act  of  1964.  Title  DC  of  the 
Education  Amendments  of  1972,  as 
amended,  and  the  civil  rights  provisions 
of  any  Federal  assistance  grant  which 
forbids  discrimination  in  federally 
assisted  programs  on  the  basis  of  race, 
color,  national  origin,  sex,  handicap  or 
religion.  The  Coordination  and  Review 
Section  also  works  with  Federal 
agencies  imder  E.0. 12236  to  monitor 
review  of  their  enabling  legislation  on 
the  basis  of  sex. 

In  addition,  the  records  related  to  the 
duties  of  the  Coordination  and  Review 
Section  of  CRT  include  complaint 
investigation  files  and  other  matters 
arising  under  Titles  II  and  m  of  the 
Americans  with  Disabilities  Act  (ADA), 
42  U.S.C.  12131-12134.  12181-12189. 
Further,  the  Coordination  and  Review 
Section  may  maintain  case-related 
records  on  investigations  arising  under 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  29  U.S.C.  794.  Title 
VI  of  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  2000d.  and  Title  DC  of  the 
Education  Amendments  of  1972,  20 
U.S.C.  1681,  and  other 
nondiscrimination  statutes. 

The  records  related  to  the  duties  of 
the  Criminal  Section  of  CRT  include 
cases  or  matters  arising  under  18  U.S.C. 
241  and  242  which  prohibit  persons 
acting  under  color  of  law  or  in 
conspiracy  with  others  to  interfere  with 
or  deny  the  exercise  of  Federal 
constitutional  rights,  cases  involving 
criminal  violations  of  the  Voting  Rights 
Act  of  1965  (42  U.S.C.  1971  through 
1974),  cases  or  matters  involving 
criminal  interference  with  housing 
rights  as  is  prohibited  by  42  U.S.C.  3631 
and  criminal  interference  with  other 
federally  protected  rights  as  is 
prohibited  by  18  U.S.C  245.  Other 
Criminal  Section  records  include  cases 
or  matters  involving  18  U.S.C.  1581 
through  1588  which  prohibit 
involuntary  servitude,  some  cases 
involving  maritime  law. 

The  records  related  to  the  duties  of 
the  Educational  Opportunities  Section 
of  CRT  include  cases  or  matters  arising 
under  Federal  laws  requiring 
nondiscrimination  in  public  education 
such  as  Titles  IV  and  IX  of  the  Qvil 
Rights  Act  of  1964  (42  U.S.C.  2000c.  42 
U.S.C.  2000h-2)  which  prohibit 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin: 
Title  IX  of  the  1972  EducaUon 
Amendments  (20  U.S.C.  1681)  which 
prohibits  discrimination  on  the  basis  of 
sex  in  educational  programs  or  activities 
receiving  federal  financial  assistance 
and  section  504  of  the  Rehabilitation 
Act  of  1973  which  grants  rights  to 
handicapped  persons  participating  in 


educational  programs  receiving  federal 
financial  assistance.  In  addition,  the 
records  related  to  the  duties  of  the 
Educational  Opportunities  Section 
include  cases  or  matters  arising  under 
the  Equal  Educational  Opportimities 
Act  of  1974  (20  U.S.C.  1701). 

The  records  related  to  the  duties  of 
the  Employment  Litigation  Section  of 
CRT  include  cases  or  matters  arising 
under  Federal  laws  prohibiting 
discriminatory  employment  practices  by 
State  and  local  governments  such  as  the 
equal  employment  opportunity 
provisions  contained  within  the 
Revenue  Sharing  Act  of  1972,  as 
amended.  Other  records  include  cases 
or  matters  arising  under  Title  VU  of  the 
Civil  Rights  Act  of  1964  and  its 
amendment  which  is  the  Pregnancy 
Discriminatory  Act  of  1978  (42  U.S.C 
2000e(k)).  In  addition,  the  records 
related  to  the  duties  of  the  Employment 
Litigation  Section  include  cases  or 
matters  arising  under  Executive  Order 
No.  11246  involving  equal  opportunity 
laws  applicable  to  public  employers. 
Federal  contractors  and  subcontractors 
involved  in  federally  financed  projects. 

The  records  related  to  the  duties  of 
the  Housing  and  Qvil  Enforcement 
Section  of  CRT  include  cases  or  matters 
involving  the  Fair  Housing  Act  of  1968 
(42  U.S.C  3501  through  3619),  and 
cases  or  matters  involving  fair  credit 
laws  such  as  the  Equal  Credit 
Opportunity  Act  (15  U.S.C.  1691 
through  1691g)  as  well  as  its 
implementing  regulations.  Regulation  B 
(12  CFR  Part  202).  Other  records  include 
cases  or  matters  arising  under  Title  n 
and  Title  in  of  the  Civil  Rights  Act  of 
1964  which  prohibit  discrimination  in 
public  facilities  (except  those  Title  HI 
matters  that  involve  prison  facilities) 
and  cases  or  matters  arising  under  the 
nondiscrimination  provisions  of  the 
Revenue  Sharing  Act  and  the  Housing 
and  Community  Development  Act  of 
1974. 

The  records  related  to  the  duties  of 
the  Special  Litigation  Section  of  CRT 
includes  cases  or  matters  arising  under 
Title  in  of  the  Civil  Rights  Act  of  1964 
as  it  applies  to  prison  facilities,  cases  or 
matters  arising  under  the  Civil  Rights  of 
Institutionalized  Persons  Act  of  1980 
(42  U.S.C.  1997),  cases  or  matters 
involving  the  constitutional  rights  of 
institutional  juveniles,  and  the 
constitutional  rights  of  mentally  and 
physically  handicapped  persons  of  all 
ages,  cases  arising  under  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended. 

The  records  relate  to  the  duties  of  the 
Office  of  Redress  Administration  (ORA) 
and  include  records  pertaining  to  the 
identification,  location  and 


authorization  for  restitution  payments  to 
eligible  individuals  of  Japanese  ancestry 
who  were  evacuated,  relocated  or 
interned  during  World  War  II.  Such 
restitution  payments  are  authorized  by 
Section  1C5  of  the  Civil  Liberties  Act  of 
1988  (50  U.S.C  App.  1989b).  Records 
will  also  relate  to  any  criminal  or  civil 
cases  arising  under  this  Act  which  occur 
as  a  result  of  fraud,  challenges  to  OFvA 
administrative  regulations. 

The  records  related  to  the  duties  of 
the  Public  Access  Section  of  the  Civil 
Rights  Division  include  cases  or  matters 
arising  under  Titles  11  and  III  of  the 
Americans  with  Disabilities  Act  (ADA), 
42  U.S.C.  12131-12134.  12181-12189. 
which  prohibit  discrimination  by  State 
and  local  governments,  public 
accommodations,  commercial  facilities, 
and  providers  of  certain  examinations 
and  courses  on  the  basis  of  disability. 
Other  records  include  cases  or  matters 
involving  the  certification  of  State  and 
local  building  codes  under  section 
308(b)  of  the  ADA,  42  U.S.C. 
12188(b)(t)(Al(ii).  and  the  provision  of 
technical  assistance  under  section  506 
of  the  ADA.  42  U.S.C.  12206.  Further, 
the  Public  Access  Section  may  maintain 
case-related  records  on  investigations 
arising  under  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  use.  794,  Title  VI  of  the  Civil  Ri^ts 
Act  of  1964,  42  use.  2000d,  and  Title 
DC  of  the  Education  Amendments  of 
1972.  20  use.  1681  and  other 
nondiscrimination  statutes.  Other 
records  relate  to  litigation  involving  the 
civil  rights  statutes  coordinated  by  the 
Department  of  Justice,  and  such  other 
matters  as  may  be  required  to  fulfill  the 
duties  mandated  by  the  President  and 
Congress. 

AUTHOnrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  records  in  the  system  of  records 
are  kept  under  the  authority  of  44  U.S.C 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibility  assigned  to 
CRT  under  the  provisions  of  28  CFR 
0.50,  0.51. 

ROUTINE  uses  OF  RECORDS  MAirfTAINEO  m  THE 
SYSTEM,  INCLUOINO  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

A.  Information  in  the  system  may  be 
used  by  employees  and  officials  of  the 
Department  to  make  decisions  in  the 
course  of  investigations  and  legal 
proceedings:  to  assist  in  preparing 
responses  to  correspondence  from 
persons  outside  \l\e  Depa.rtment  to 
prepare  budget  requests,  and  various 
reports  on  the  work  product  of  CRT  or 
to  carry  out  other  authorized 
Department  functions. 

B.  A  record  maintained  in  this  system 
of  records  may  be  disseminated  as  a 
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routine  use  of  such  records  as  follows: 
(1)  A  record  relating  to  a  possible  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature  may  be 
disseminated  to  the  appropriate  federal, 
state  or  local  agency  charged  with  the 
responsibility  of  enforcing  or 
implementing  such  law;  (2)  in  the 
course  of  the  Administration  by  CRT  of 
a  federally  mandated  program,  or  the 
investigation  or  litigation  of  a  case  or 
matter,  a  record  may  be  disseminated  to 
a  federal,  state  or  local  agency,  or  to  an 
individual  or  organization,  if  there  is 
reason  to  believe  that  such  agency, 
individual  or  organization  possesses 
information  or  has  the  expertise  in  an 
official  or  technical  capacity  to  assist  in 
the  administration  of  such  program  or  to 
analyze  information  relating  to  the 
investigation,  trial  or  hearing  and  the 
dissemination  is  reasonably  necessary  to 
elicit  such  assistance,  information  or 
expert  analysis,  or  to  obtain  the 
cooperation  of  a  prospective  witness;  (3) 
A  record  relating  to  a  case  or  matter,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determined  by  CRT  to  be  arguably 
relevant  to  the  litigation;  (4)  a  record 
relating  to  a  case  or  matter  may  be 
disseminated  to  an  actual  or  potential 
party  to  litigation  or  the  party's  attorney 
(a)  for  the  purpose  of  negotiation  or 
discussion  on  such  matters  as 
settlement  of  the  case  or  matter,  plea 
bargaining  or  (b)  in  formal  or  informal 
discovery  proceedings;  (5)  a  record 
relating  to  a  case  or  matter  that  has  been 
referred  for  investigation  may  be 
disseminated  to  the  referring  agency  to 
notify  such  agency  of  the  status  of  the 
case  or  matter  or  of  any  determination 
that  has  been  made;  (6)  a  record  relating 
to  a  person  held  in  custody  or  probation 
during  a  criminal  proceeding  or  after 
conviction,  may  be  disseminated  to  any 
agency  or  individual  having 
responsibility  for  the  maintenance, 
supervision  or  release  of  such  person; 
(7)  a  record  may  be  disseminated  to  the 
U.,Itud  States  Commission  on  Civil 
Rights  A\  response  to  its  request  and 
pursuant  to  42  U.S.C  197Sd:  (8)  a 
record  may  be  disseminated  to 
volunteer  student  workers  and  students 
working  under  a  work-study  program  as 
is  necessary  to  enable  them  to  perform 
their  assigned  duties. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 


released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
imless  it  is  determined  that  release  of 
the  specific  information  in  the  context 
of  a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  in  the  system 
may  be  disclosed  as  is  necessary  to 
respond  to  inquiries  by  Members  of 
Congress  on  behalf  of  individual 
constituents  that  are  subject  to  CRT 
records. 

Release  of  information  to  the  National 
Archives  and  Records  Administration: 

(NARA)  and  to  the  General  Services 
Administration  (GSA): 

A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
NARA  and  GSA  in  records  management 
inspections  conducted  imder  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETRAINING,  ANO 
OtSPOStNO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
on  index  cards,  in  file  jackets,  and  on 
computer  disks  or  tapes. 

RETRtEVASiUTY: 

Information  is  retrieved  through 
either  use  of  an  index  card  system  or 
logical  queries  to  the  computer-based 
system.  Entries  are  arranged 
alphabetically  by  the  names  of 
individuals  covered  by  the  system. 
(Complaints  received  from  individuals 
which  have  not  been  investigated  by  the 
Department  have  not  been 
systematically  indexed  and  information 
pertaining  to  such  individuals  may  or 
may  not  be  retrievable.)  Information  on 
sudi  individuals  may  be  retrievable 
from  the  file  jackets  by  a  number 
assigned  and  appearing  on  the  index 
cards. 

SAFEGUARDS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable  Department 
security  regulations  for  systems  of 
records.  Only  a  limited  number  of  staff 
members  who  are  assigned  a  specific 
identification  code  will  be  able  to  use 
the  computer  to  access  the  stored 
information. 

RETENTION  ANO  DISPOSAL: 

Records  are  maintained  on  the  system 
while  current  and  required  for  official 
Government  use.  When  no  longer 
needed  on  an  active  basis,  the  paper 
files  are  transferred  to  the  Federal 


Records  Center,  Suitland,  Maryland  and 
some  records  are  transferred  to 
computer  tape  and  stored  in  accordance 
with  Department  security  regulations  for 
system  of  records.  Final  disposition  is  in 
accordance  with  records  retirement  or 
destruction  as  scheduled  by  NARA. 

SYSTEM  MANAQER<S)  ANO  ADDRESS: 

Executive  Officer.  Administrative 
Management  Section,  Civil  Rights 
Division  United  States  Department  of 
Justice,  Washington,  DC  20530. 

NOTVKATXM  PROCEDURE: 

Part  of  this  system  is  exempted  from 
this  requirement  imder  5  U.S.C.  S52a 
(j)(2)  and  (k)(2).  Address  inquiries  to  the 
System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  To  the  extent  that  this 
system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  A  request 
for  access  to  a  record  retrievable  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  letter  clearly  marked 
"Privacy  Access  Request."  Include  in 
the  request  the  full  name  of  the 
individual,  hid  or  her  current  address, 
date  and  place  of  birth,  notarized 
signature  (28  CFR  16.41(b)),  the  subject 
of  the  case  or  matter  as  described  under 
"Categories  of  records  in  the  system," 
and  any  other  information  which  is 
known  and  may  be  of  assistance  in 
locating  the  record,  such  as  the  name  of 
the  civil  rights  related  case  or  matter 
involved,  where  and  when  it  occurred 
and  the  name  of  the  judicial  district 
involved.  The  requester  will  also 
provide  a  return  address  for  transmitting 
the  information.  Access  requests  should 
be  directed  to  the  System  Manager  listed 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  non-exempt  information 
retrievable  In  the  system  should  direct 
their  request  to  the  System  Manager 
listed  above,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATtOORCS: 

Sources  of  information  contained  in 
this  system  may  be  an  agency  or  person 
who  has  or  offers  information  related  to 
the  law  enforcement  responsibilities 
and/or  other  statutorily-mandated 
duties  of  CRT. 
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SySTEMS  EXEMPTED  FKOM  CERTAIN  PROVIStONS 
OP  THE  act: 

The  Attorney  General  has  exempted 
parts  of  this  system  from  subsections 
(c)(3).  (d).  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C  552a  {j)(2)  and 
(k)(2).  Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C  553(b)  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 

These  exemptions  apply  only  to  the 
extent  that  information  in  a  record 
pertaining  to  a  particular  individual 
relates  to  an  official  Federal 
investigation  and/or  law  enforcement 
matter.  Those  files  indexed  under  an 
individual's  name  which  concern  only 
the  administrative  management  of 
restitution  payments  under  Section  105 
of  the  Qvil  Liberties  Act  of  1988  are  not 
being  exempted  pursuant  to  5  U.S.C. 
552a  (j)(2)  and  (k)(2). 

[FR  Doc.  93-11592  Filed  5-14-93: 8:45  am] 
MLLMO  CODE  44ie-«1-M 


Antitrust  Division 

Notice  Pursuant  to  the  Natlonai 
Cooperative  Research  Act  of  1984— 
Kaleida  L^bs,  inc. 

Notice  is  hereby  given  that,  on  April 
12. 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  sea.  ("the  Act"), 
Kaleida  Labs,  Inc.  ("Kaleida")  filed  a 
written  notification  on  behalf  of 
Kaleida,  Apple  Computer,  Inc. 
("Apple"),  and  International  Business 
Machines  Corporation  ("IBM") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Kaleida,  Mountain  View,  CA;  Apple, 
Cupertino,  CA;  and  IBM,  Somers,  NY. 
Kaleida,  Apple,  and  IBM  entered  into  a 
business  venture  in  order  to  research, 
develop  and  market  certain  multimedia 
technologies,  specifications  and 
products  for  the  personal  computer  and 
consumer  digital  media  marketplaces. 
Kaleida's  objective  is  to  promote  the 
creation  of  a  strong  multimedia 
publishing  industry  in  the  consumer 
marketplace,  and  to  develop  enabling 
technologies  to  encourage  the  creation 
and  proliferation  of  high-production- 
value  multimedia  software  titles  for  that 
consumer  industry  that  nm  on  a  variety 


of  desktop  and  portable  personal 
computers  and  consumer  devices. 
louph  H.  Widnur. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-11611  Filed  S-14-93;  8:45  ■m] 
■UJNQ  COOK  4«1»-«1-« 


Pursuant  to  the  Nationai  Cooperative 
Research  Act  of  1984— MCNC 

Notice  is  hereby  given  that,  on 
December  31, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act"),  MCNC  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  natiu«  and 
objective  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
and  its  general  areas  of  plannedactivity 
are  given  below. 

MCNC  is  one  institution  along  with 
six  other  participating  institutions 
comprising  a  consortium  of  seven  North 
Carolina  nonprofit  institutions  with 
educational,  research,  and  technology 
development  programs  that  support 
next-generation  microelectronics, 
communications  and  high-performance 
computing  technologies.  MCNC 
enhances  these  programs  through  its 
advanced  technology  development 
capability  and  promotes 
commercialization  of  newly  developed 
technologies  into  direct  application  in 
industry. 

MCNC's  specific  objectives  include 
planning,  developing,  constructing, 
maintaining  and  operating  related 
facilities  to  support  education  and 
research  in  the  North  Carolina 
universities  and  industry;  conducting 
research  and  technology  development 
programs  in  the  furtherance  of 
charitable,  educational,  and  scientific 
purposes  of  the  corporation;  and 
assisting  agencies  of  North  Carolina 
State  Government  in  establishing  and 
maintaining  effective  working 
relationships  with  industry. 

The  MCNC  Center  for  Microelectronic 
Systems  Technologies  maintains  a 
cooperative  research  effort  wherein 
MCNC  staff  and  other  consortium 
members'  students,  faculty  and  staff 
conduct  research  and  develop 
technology  relative  to  microelectronics. 
In  furtherance  of  this  cooperative 
research  effort  and  to  maintain  links 
with  industry,  MCNC  conducts  an 
Industrial  AflQliates  Research  Program. 


whereby  Resident  Professionals  from 
various  companies  may  be  assigned  to 
MCNC  for  a  period  of  time.  The 
Resident  Professionals  are  an  integral 
part  of  the  Research  Program  and 
interact  with  all  other  researchers. 

The  noticed  venture  encompasses  the 
activities  of  the  five  for-profit 
companies  listed  in  the  notice  (Airco, 
Cadence,  IBM.  Mitsubishi,  and  NCR; 
designated  by  MCNC  as  Affiliates)  that 
are  primarily  conducted  within  the 
MCNC  division  designated  as  the  Center 
for  Microelectronic  Systems 
Technologies.  The  objective  of  the 
Affiliates  Program  is  to  provide  shared 
access  to  capabilities  and  a  research 
program  in  which  the  Affiliates  may 
develop  precompetitive  research  and 
technology  that  can  be  subsequently 
applied  to  solving  design,  simulation, 
production,  or  other  problems  within 
their  own  company. 

An  Industry  Executive  Council, 
comprised  of  Affiliate  representatives, 
identifies,  for  MCNC's  consideration, 
research  priorities  relevant  to  industrial 
application.  Additionally,  Affiliates 
who  manufacture  equipment  or 
materials  may  place  the  equipment  or 
materials  at  MCNC  for  development  of 
capability  with  the  support  of  the 
MCNC  Community.  When  the  pooled 
Research  Program  sponsored  by 
Affiliates  yields  inventions.  Affiliates 
get  the  advantage  of  early  access  to  these 
inventions  for  their  internal  use.  MCNC 
also  gives  Industrial  Affiliates  priority 
access  to  appropriate  contract  research 
capabilities  when  available. 

The  current  MCNC  Industrial 
Affiliates  are  as  follows:  Airco  Industrial 
Gases,  New  Providence,  NJ;  Cadence 
Design  Systems,  Inc.,  San  Jose,  CA; 
International  Business  Machines 
Corporation,  Purchase,  NY;  Mitsubishi 
Semiconductor  America,  Inc.,  Durham. 
NC;  and  NCR  Corporation.  Dayton,  OH. 

The  six  nonprofit  institutions  working 
closely  with  MCNC  are  as  follows:  Duke 
University,  Durham,  NC;  North  Carolina 
A&T  State  University,  Greensboro,  NC; 
North  Carolina  State  University. 
Raleigh,  NC;  University  of  North 
Carolina  at  Chapel  Hill,  Chapel  Hill,  NC; 
University  of  North  Carolina  at 
Charlotte,  Charlotte.  NC;  and  the 
Research  Triangle  Institute,  Research 
Triangle  Park,  NC 

Joseph  H.  Widnur. 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  93-11607  Piled  5-14-93;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
Microelectronics  and  Computer 
Technoiogy  Corporation 

Notice  is  hereby  given  that,  on  April 
16, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
Microelectronics  and  Computer 
Tedinology  Corporation  ("MCC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  drcumstances. 
Specifically,  the  changes  are  as  follows: 
(1)  Tandem  Computers,  Inc..  Cupertino, 
CA.  has  become  a  participant  in  MCC's 
Open  Systems  2  Project  within  MCC's 
Packaging/Interconnect  Technology 
Program  and  MCC's  High  Value 
Electronics  Division;  (2)  Electric  Power 
Research  Institute,  Ina,  Palo  Alto,  CA, 
has  entered  into  a  Services  Agreement 
with  MCC's  EINet  Services  Project. 

On  December  21.  1984,  MCC  and  its 
shareholders  filed  their  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  17, 1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  February  4, 1993.  A 
notice  was  published  In  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  30. 1993  (58  FR  16703). 
Joceph  H.  WidfliAr, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  9J-11610  Filed  S-14-93;  8:45  am] 
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United  States  v,  Pacific  Teiesls  Group, 
et  ai.;  Proposed  Oismiftsal  of 
Compiaint 

Notice  is  hereby  given  that  the 
Department  of  Justice  and  Pacific 
Telesis  Group  have  hied  a  stipulation 
with  the  United  States  District  Court  for 
the  Central  District  of  CaUfomia 
announcing  the  Department's  tentative 
plan  to  dismiss  its  complaint  in  United 
States  v.  Pacific  Telesis  Group,  et  al.. 
No.  CV-86-1298-RMT. 

The  complaint  in  this  case  was  filed 
on  February  2B,  1986.  It  alleged  that 
Pacific  Telesis'  acquisition  of 
Communications  Industries,  Inc.,  might 
tend  substantially  to  lessen  competition 
in  the  provision  of  cellular  telephone 
service  in  the  Los  Angeles  market.  One 
result  of  the  acquisition  was  to  create  a 


partnership  between  Pacific  Telesis  and 
the  LIN  Broadcasting  Systems  jointly  to 
provide  cellular  telephone  service  in  the 
Dallas-Ft.  Worth  market  At  the  time, 
LIN  operated  its  business  in  a 
centralized  manner,  coordinating 
closely  the  operations  of  all  of  its 
cellular  systems  around  the  nation.  The 
complaint  alleged  that  in  view  of  UN's 
centralized  operations,  the  partnership 
between  LIN  and  Pacific  1  elesis  in 
Dallas-Ft.  Worth  would  hamper  UN's 
ability  to  compete  effectively  against 
Pacific  Telesis  In  Los  Angeles,  where 
the  fi^nchise  managed  by  LIN  and 
Pacific  Telesis*  franchise  were  the  only 
two  facilities-based  sources  of  cellular 
telephone  service.  The  complaint 
alleged  that  this  would  increase  the  risk 
of  collusion  between  LIN  and  Pacific 
Telesis  as  to  the  price,  quality,  and 
terms  of  cellular  service  in  the  Los 
Angeles  market.  At  the  time  the 
complaint  was  filed,  the  defendants 
stipulated  to  a  limitation  on  Pacific 
Telesis'  participation  in  the 
management  of  the  Dallas-Ft.  Worth 
cellular  business,  and  since  that  time 
Pacific  Telesis  has  been  subject  to  this 
restriction. 

The  factual  basis  for  the  case  and  for 
the  restriction  no  longer  obtains.  First, 
following  a  substantial  investment  in 
LIN  by  an  unaffiliated  company,  LIN 
operations  were  somewhat 
decentralized,  and  a  partnership 
involving  LIN  and  another  company  to 
provide  cellular  service  in  one  city  is 
now  significantly  less  likely  to  impair 
competition  between  the  same  two  firms 
in  the  provision  of  cellular  service  in 
another  city.  Second,  UN  no  longer 
solely  controls,  although  it  continues  to 
participate  in  the  management  of,  a 
cellular  system  in  Los  Angeles.  Thus 
there  appears  to  be  no  basis  for 
continuing  to  restrict  Pacific  Telesis' 
participation  in  the  Dallas-Ft.  Worth 
cellular  business  in  which  it  owns  an 
interest.  The  Department  plans  to 
dismiss  its  complaint  with  prejudice, 
because  this  is  the  most  efficient  means 
of  Ufting  the  restriction  against  Pacific 
Telesis  and  because  there  is  no  longer 
a  factual  basis  for  litigation. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
dismissal  of  the  complaint  to  the 
Department  of  Justice  within  sixty  days 
of  the  publication  of  this  notice.  All 
comments  received  within  this  period 
will  be  filed  with  the  court  and  made 
part  of  the  public  record  in  United 
States  V.  Pacific  Telesis  Group,  et  al. 
Comments  should  be  addressed  to: 
Richard  L  Rosen,  Chief,  U.S. 
Department  of  Justice,  Antitrust 
Division.  Communications  &  Finance 


Section,  555  Fourth  Street,  NW.,  room 
8104.  Washington,  DC  20001. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitnist  Division. 
(FR  Doc.  93-11593  Filed  5-14-93;  8:45  am] 

BIUINO  CODC  «t1»-01-«l 


Pursuant  to  the  National  Cooperative 
Research  Act  of  1984 — Petrotechnical 
Open  Software  Corporation 

Notice  is  hereby  given  that,  on  April 
12, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301.  et  seq.  ("the  Act"). 
Petrotechnical  Open  Software 
Corporation  ("POSC*)  has  filed  written 
notifications  simultaneously  vtrith  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
protections  of  the  Act  Umiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiunstances. 

Specifically,  the  following  additional 
parties  have  become  new,  non-voting 
members  of  POSC:  Bluestone 
Consulting,  Inc.,  Mt.  Laurel,  NJ;  Everest 
Technologies,  Inc.,  Houston.  TX; 
INGRES  Corporation,  Alameda,  CA; 
Sybase  Inc.,  Emeryville,  CA;  Allied 
Geophysical  Laboratories,  University  of 
Houston,  Houston.  TX;  Pohlman  and 
Associates,  Inc.,  Houston,  TX;  Oilfield 
Systems  Ltd.,  Hampshire,  UNITED 
KINGDOM;  QC  Data,  Houston.  TX; 
Rockall  Data  Systems.  Houston,  TX; 
Document  Management  Services,  Hemel 
Hempstead,  UNITED  lONGDOM; 
INGEOMINAS.  Santafe  de  Bogota  D.C., 
COLOMBL\. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14, 1991,  POSC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  7, 1991.  (56  FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  January  26, 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  11, 1993,  (58  FR  8062). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc  93-11608  Filed  5-14-93;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984- 
Swltched  Multi-Megabit  Data  Service 
Interest  Group 

Notice  is  hereby  given  that,  on  April 
9, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  Switched  Multi-Megabit  Data 
Service  Interest  Group  ("the  Group") 
has  Bled  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  to  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  are 
additional  parties  to  the  Group:  DSC 
Communications,  Piano,  TX;  Loral  Data 
Systems,  Sarasota,  FL;  Network 
Communications,  Bloomington,  MN; 
Network  Equipment  Technologies, 
Santa  Barbara,  CA;  Novell,  San  Jose.  CA; 
The  RAD  Data  Group.  Tel  Aviv, 
ISRAEL;  Tekelec.  Calabasas.  CA;  and 
Telenex.  Springfield,  VA. 

The  company  listed  as  Base  2  is  now 
referred  to  as  Brooktree  Corporation, 
Boulder,  CO. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Croup 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  April  19, 1991,  the  Group  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  23,  1991  (56  FR  23723).  The 
last  notification  was  filed  with  the 
Etepartment  on  July  30, 1992.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  Section  6(b)  of  the  Act  on 
October  8. 1992  (57  FR  46409). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-11609  Filed  5-14-93;  8:45  am] 

MLUNG  CODE  4410-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-042] 

NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Minority 
Business  Resource  Advisory  Committee. 
DATES:  June  29, 1993,  9  a.m.  to  4  p.m. 

ADDRESSES:  NASA,  Lyndon  B.  Johnson 
Space  Center,  Gilruth  Recreation 
Center— Ballroom,  2100  NASA  Road 
One,  Houston,  Texas  77058. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  C.  Thomas,  HI,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  National  Aeronautics  and 
Space  Administration,  room  9K70,  300 
E  Street  SW.,  Washington,  DC  20546, 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Overall  Vision  for  the  Committee 

— Emerging  Issues  for  Small 
Disadvantaged  Business  and  NASA 
Priorities  for  1993 

— Reports  from  Committee  Working 
Groups 

— Invitation  for  Suggestions  by 
Individuals  in  Attendance 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Timothy  M.  SuUivan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

A  dm  inistration. 

IFR  Doc.  93-11576  Filed  5-14-93;  8:45  ami 

BILLING  COOE  7S10-01-M 


[Notice  93-041] 

NASA  Advisory  Council,  Space 
Science  and  Applications  Advisory 
Committee,  Earth  Science  and 
Applications  Advisory  Suljcommlttee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  Science  and  Applications 
Advisory  Committee,  Earth  Science  and 
Applications  Advisory  Subcommittee. 
DATES:  June  1, 1993,  8  a.m.  to  5  p.m.; 
June  2, 1993.  8  a.m.  to  5  p.m. 


ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-3,  300 
E  Street.  SW.,  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  G.  Lawless,  Code  Y.  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  202/358-0260. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Earth  Science  and  Applications 
Division/Office  of  Mission  to  Planet 
Earth  Review 

—Earth  Observing  System  (EOS) 
Rescoping 

— EOS  Data  and  Information  System 

— ^Earth  Probes  Status 

— Landsat  Status 

— Potential  Role  of  Advanced 
Technology 

— Integration  of  EOS 

— EOS  Science  and  the  Science 
Community 

— Planning  for  Space  Science  and 
Applications  Advisory  Committee 
Retreat 

— Public  Outreach  Status  and  Issues 

— Discussion  and  Writing  Groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  10. 1993. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer, 
National  Aeronau  tics  and  Space 
Administration. 

IFR  Doc.  93-11575  Filed  5-14-93;  845  am] 

WLUNC  CODE  7S1»-ei-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Theater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Special  Projects  for 
Individual  Theater  Artists 
Collaborations,  U.S./Japan  Fellowships, 
and  U.S. /Mexico  Fellowships  Sections) 
to  the  National  Council  on  the  Arts  will 
be  held  on  June  8, 1993  from  9:30  a.m.- 
7  p.m.  in  room  730  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:30  a.m.-lO  a.m.  and 
6  p.m.-7  p.m.  for  opening  remarks, 
poUcy  discussion  and  guidelines 
review. 

The  remaining  portion  of  this  meeting 
from  10  a.m.-6  p.m.  is  for  the  purpose 
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of  Panel  review,  diecussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  undar  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24.  1992.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4}.  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  pricH-  to  the  meeting. 

FuAher  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated  May  10, 1993. 
YvooM  M.  Sahina, 
Director,  Panel  Operations.  National 
Endowment  for  the  Arts. 
IFR  Dot  93-11S9S  Piled  5-14-93;  8:45  ami 
MUMQ  COM  Tnr-M-M 


ThMtor  AcMeory  Panei;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (National  Resources 
Section)  to  the  National  Council  on  the 
Arts  mil  be  held  on  June  10, 1993  bom 
9:30  a.m.-7  p.m.  and  June  11  from  9:30 
e.m.-S:30  p.m.  In  room  730  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washin^on,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  June  10  from  9:30  a.m- 
10  a.m.  and  Jime  11  from  4  p.m.-5:30 
p.m.  The  topics  will  be  opening 
remarks,  policy  discussion,  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  on  June  10  from  10  a.m.-7  p.m. 
and  June  11  from  9:30  a.m.-4  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
refpmmendation  on  appl'Uat  ons  for 


financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Novembw  24, 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (cK4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  Uniteid  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  spedal  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  bom  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5439. 

Dated:  May  10, 1993. 
Yvonne  M.  Sabina, 

Director,  Panel  Operations.  National 

Endowment  for  the  Arts. 

IFR  Doc  93-11599  Filed  5-15-93;  8:45  am) 
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Visual  ArU  Advisory  Panal 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Works  on  Paper 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
21-24, 1993  frt>m  9  a.m.-6  p.m.  and 
June  25  frtMn  10  a.m.-5  p.m.  in  room 
716  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  25  from  3:30  p.m.- 
5  p.m.  The  topics  will  be  policy 
discussion  and  guidelines  review. 

The  remainhig  portions  of  this 
meeting  on  June  21-24  from  9  a.m.-8 
p.m.  and  June  25  bom  10  a.m.-3:30  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
HumanUles  Act  of  1965 ,  as  amended. 


including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code.  . 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  spedel  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Aits,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  bom  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  May  10, 1993. 
Yvonne  M.  Sabiae, 
Director.  Panel  Operations,  NationaJ 
Endowment  for  the  Arts. 
(PR  Doc.  93-11597  Piled  S-14-93:  8:45  am] 

BUIWO  CODE  TSS7-01-H 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Racah^  Undar  ttta 
Antarctic  Conaarvatfon  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Application 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  June  12. 1993.  Permit 
applications  may  be  Inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
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Office  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT 
Thomas  F.  Forhan  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  WFORMATIGN:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541).  ha« 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  desi^ation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  The  application  received  is  as 
follows: 

1.  ^plicant 

Dr.  Bill ).  Baker,  Department  of  Chemistry. 
Florida  Institute  of  Technology, 
Melbourne,  PL  32901 

Activity  for  Which  Permit  Requested 

Introduction  of  Non-Indigenous 
Species  into  Antarctica.  The  applicant  is 
requesting  a  permit  to  take  four  non- 
pathogenic microorganisms  to  McMurdo 
Station  to  perform  antimicrobial  assays 
on  extracts  from  marine  invertebrates. 
Microorganisms  will  be  handled  using 
sterile  techniques  and  will  be  disposed 
of  by  sterilization  at  the  conclusion  of 
the  study. 

Location 

McMurdo  Station 

Dates 

10/01 /93-C2/28/94 

Thonas  F.  Forfaaa. 

Permit  Office.  Office  of  Polar  Programs. 

|FR  Doc.  93-11625  Filed  5-14-93;  8:45  am] 

KLUKO  cooe  7ns-«t-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waate;  Meetir^g 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  53rd 
meeting  on  Wednesday  and  Thursday, 
May  19  and  20. 1993.  In  room  P-110, 
7920  Norfolk  Avenue,  Bethesda,  MD. 
Notice  of  this  meeting  was  pubUshed  in 


the  Federal  Register  on  April  28, 1993 
(58  FR  25*49). 

WedMsday,  May  19, 1993 

8:30  a.m.-8:45  ajn.:  Opening 
Remarks  by  ACNW  Chairman  (Open)— 
The  ACNW  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest 

8:45  a.m.-10:45  a.m.:  Update  on  the 
Systematic  Regulatory  Analysis  (SRA) 
(Open) — Hear  Driefings  by  and  hfild 
discussions  with  representatives  of  the 
NRC  staff  and  the  Center  for  NtM:lear 
Waste  Regulatory  Analyses  (CNWRA) 
on  the  current  status  of  the  Systematic 
Regulatory  Analysis,  conducted  by 
CNWRA,  and  products  resulting  from 
this  initiative,  including  technical 
assistance  efforts  and  the  development 
of  the  License  Application  Review  Plan. 

11  ajn.-l  p.m.:  NRC  High-level 
Radioactive  Waste  Research  Program 
Plan  (Open) — Review  and  comment  on 
the  revised  Draft  HLW  Research 
Program  Plan.  NUREG-1406.  and 
associated  technical  assistance. 
Representatives  of  the  NRC  staff  will 
participate. 

2  p.m.-S  pan.:  NRC  High-level 
Radioactive  Waste  Research  Program 
Plan  (Open) — Continue  discussion  of 
the  revised  draft  HLW  Research  Program 
Plan.  NUREG-1406. 

5:15  p.m.-6:30  pjn.:  Committee 
Activities  (Open/Closed) — Discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda,  and 
organizations  and  personnel  matters 
relating  to  ACNW  members,  staff  and 
consultants. 

A  portion  of  this  session  may  be 
closed  to  public  attendance  pursuant  to 
5  U.S.C  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  the  personnel  rules 
and  practices  of  this  advisory  committee 
and  matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Tbanday,  May  20, 1993 

8:30  a.m.~8:45  a.m.:  Standard  Review 
Plan  for  the  Review  of  Remedial  Action 
of  Inactive  Mill  Tailings  Sites  (Open) — 
Re\iew  and  comment  on  Revision  1  of 
the  Standard  Review  Plan  for  use  in 
reviewing  the  Remedial  Action  of 
Inactive  Mills  Tailings  Site  Under  Title 
I  cf  the  Uranium  Mill  Tailings  Radiation 
Control  Act.  Representatives  of  the  NRC 
staff  will  participate. 

10  a.m.-12  Noon:  NRC  Staff's 
Standard  Review  Plan  for  DOE  Study 
Plans  (Open) — Hear  a  briefing  by  and 
hold  discussions  with  representatives  of 
the  NRC  regarding  a  proposed  NRC  staff 
Standard  Review  Plan  for  use  in 
reviewing  the  DOE  Study  Plans. 


1  p.m-3  pm.:  NRC  Staffs  Responses 
to  DOE  Site  Characterization  Progress 
Reoorts  (Open) — Heat  briefings  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  on  NRC"s  responses  and 
follow-up  to  the  IX)E  Site 
Characterization  Progress  Reports  for 
the  proposed  Yucca  Mountain 
respository.  Also,  discuss  the  revised 
procedures  for  evaluating  the  DOE  study 
plans.  Representatives  of  EKDE  will 
participate,  as  appropriate. 

3:15  p.m.-4:15  p.m.:  Preparation  of 
ACNW  Reports  (Open)— The  Committee 
will  discuss  proposed  ACNW  reports 
regarding  items  considered  during  this 
meeting. 

4.15  p.m.-S.lS  p.m.:  Miscellaneous 
(Open)— Discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  complete  discussion  of 
topics  that  were  not  completed  during 
previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
The  office  of  the  ACRS  is  providing  staff 
support  for  the  ACNW.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Excecuti  ve  Director  of  the  office  of 
the  ACRS  as  far  in  advance  as  practical 
so  that  appropriate  arrangements  can  be 
made  to  allow  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  this  purpose  may 
be  obtained  by  a  prepaid  telephone  call 
to  the  Executive  Director  of  the  office  of 
the  ACRS,  Dr.  John  T.  Larkins 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-4f>3  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
organizational  and  personnel  matters 
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that  relate  solely  to  the  personnel  rules 
and  practices  of  this  advisory  committee 
and  the  release  of  which  would 
represent  a  clearly  tmwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552b(c)  (2)  and  (6). 

Dated:  May  11, 1993. 
lohn  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc  93-11584  Filed  5-14-93:  8:45  am] 
BiujNacooe  tsm-oi-m 

{Oocint  Na  50-220;  Ucwm*  Na  DPR-63] 

Niagara  Mohawk  Power  Corp.,  Nine 
Mile  Point  Nuclear  Station  Unit  No.  1; 
Issuance  of  Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  concerning  a  Petition  dated 
October  27. 1992,  filed  by  Ben  L. 
Ridings  (Petitioner).  The  Petitioner 
requested  that  the  Nuclear  Regulatory 
Commission  (NRC)  issue  an 
immediately  effective  order  directing 
Niagara  Mohawk  Power  Corporation 
(NMPC)  to  cease  power  operation  of 
Nine  Mile  Point  Nuclear  Station  Unit 
No.  1  (NMP-1)  and  place  the  reactor  in 
a  cold-shutdown  condition  until  such 
time  as  subsequent  tests  and  inspections 
are  shown  to  provide  the  requisite 
reasonable  assurance  of  no  undue  risk  to 
public  health  and  safety.  The  Petitioner 
also  requested  that  the  NRC  hold  a 
public  hearing  before  the  plant  is 
allowed  to  operate  again. 

The  Petition  sought  relief  on  the  basis 
of  assertions  that  (1)  NMPC  is  operating 
NMP-1  in  violation  of  the  requirements 
for  availability  of  an  emergency  core 
cooling  system  (ECCS)  hi^-pressure 
coolant  injection  (HPQ)  system, 
including  the  failure  to  provide  the 
mandatory  emergency  backup  power  to 
the  HPa  system;  (2)  45  percent  of  the 
containment  isolation  valves  have 
administrative  deficiencies,  and  (3) 
NMPC,  NMPC's  quality  assurance 
group,  and  the  NRC  have  reviewed  these 
safety  concerns  and.  contrary  to  any 
practical  justification,  have  remained 
silent. 

On  December  4, 1992,  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
acknowledged  receipt  of  the  Petition 
and  notified  the  Petitioner  that  this 
matter  would  be  considered  pursuant  to 
10  CFR  2.206.  The  Petitioner's  request 
for  immediate  action  was  denied  in  the 
Director's  December  4. 1992,  letter 
acknowledging  receipt  of  the  Petition. 
The  Director's  December  4, 1992.  letter 
included  a  request  for  some  specific 
information  that  was  not  fully  legible  or 
not  provided  in  the  Petition.  The 


Petitioner  submitted  the  requested 
information  in  a  response  received  by 
the  NRC  Office  of  the  Executive  Director 
for  Operations  on  January  5, 1993,  or  in 
a  January  11, 1993,  telephone 
conversation  between  the  Petitioner  and 
the  NRC  Project  Manager  for  NMP-1. 
The  Petitioner's  response  also  asserted 
that  the  NMP-1  facility  will  not  meet 
the  leakage  limits  of  10  CFR  part  50. 
Appendix  J.  when  the  leakage  rates  of 
Category  A  containment  isolation  valves 
are  added*  to  the  leakage  total  for  the 
NMP-1  containment  building.  In 
addition,  the  Petitioner  contended  that 
NMPC's  asserted  failures  to  comply 
with  the  requirements  of  10  CFR  part  50 
precluded  NMPC  from  operating  NMP- 
1  with  limited  Uability. 

The  NRC  staff  issued  License 
Amendment  No.  140  to  the  NMP-1 
Facility  Operating  License  PPR-€3)  on 
April  12, 1993.  This  license  amendment 
corrects  the  NMP-1  Technical 
Specifications  tables  that  list  the 
containment  isolation  valves,  their 
initiating  signals,  and  their  stroke  times. 
To  the  extent  the  Petitioner  sought  such 
corrections,  this  relief  has  been  granted. 
NMPC  has  committed  to  update,  by  June 
30, 1993,  the  NMP-1  Updated  Final 
Safety  Analysis  Report  (UFSAR)  to 
properly  list  the  containment  isolation 
valves.  The  NRC  staff  will  verify  this 
commitment  as  part  of  its  routine 
reviews  of  UFSAR  updates.  With  regard 
to  the  other  requests  made  by  the 
Petitioner,  an  immediate  shutdown  of 
NMP-1  and  the  institution  of  a  public 
hearing  before  authorizing  resumption 
of  plant  operation,  the  Director  has 
determined  that  the  Petitioner's  request 
should  be  denied.  The  reasons  for  Uie 
denial  are  given  in  the  "Director's 
Decision  Pursuant  to  10  CFR  2.206  " 
(DD-93-10),  which  is  available  for 
inspection  and  copying  in  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street 
NW..  Washington,  DC.  and  at  the  local 
public  document  room  for  the  Nine  Mile 
Point  Nuclear  Station  at  the  Reference 
and  Documents  Department,  Penfield 
Library,  State  University  of  New  York. 
Oswego.  New  York  13126. 

A  copy  of  the  decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
stated  in  10  CFR  2.206(c),  the  decision 
will  become  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission  on  its 
own  motion  institutes  review  of  the 
decision  within  that  time. 

Dated  at  Rockvitle,  Maryland,  this  9tfa  day 
of  May  1993. 


For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Mviimf, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  93-11583  Filed  5-14-93;  8:45  am) 
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OFnCE  OF  PERSONNEL 
MANAGEMENT 

SES  Performance  Review  Board 

AGENCY:  Office  of  Personnel 

Management 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  ofthe  OPM 
Performance  Review  Board, 
ron  FURTHER  INFORMATION  CONTACT: 
Violet  R.  Parker,  Executive  Personnel 
Division.  Office  of  Personnel, 
Administration  Group,  Office  of 
Personnel  Management.  1900  E  Street 
NW..  Washington.  DC  20415,  (202)  606- 
2420. 

SUPPl£MENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Utle  5.  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

The  following  have  been  selected  as 
regular  membera  of  the  Performance 
Review  Board  of  the  Office  of  Personnel 
Management: 

Patricia  W.  Lattimore  [Acting  Ghalrj.  Acting 

Deputy  Director. 
Michael  C.  Gushing  (Vice  Chair),  Chief  of 

Staff 
Curtis  J.  Smith,  Associate  Director, 

Retirement  and  Insurance  Group. 
Patricia  W.  Lattimore,  Associate  Director. 

Administration  Group/Acting  Deputy. 

Director. 
Leonard  R.  Klein,  Associate  Director.  Career 

Entry  Group. 
Steven  R.  Cohen.  Regional  Director,  Chicago 

Region. 
Jean  M.  Barber,  Acting  Associate  Director, 

Personnel  Systems  and  Oversight  Group. 
John  J.  Lafferty.  Acting  Associate  Director  for 

Investigations  Group. 
Dona  Wolf,  Director,  Human  Resources 

Development  Group. 

[FR  Doc  93-11478  Filed  5-14-93;  8:45  am] 

SILUNQ  COOe  CISS-OI-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RtlesM  Na  34-^2289;  FH*  No.  SR-NASD- 
93-00] 

Self-Regulatory  Organizatione;  Filing 
and  Immediate  Eftectiveneaa  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Aseessments  and  Fees  on 
Members 

May  10, 1993 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.SC  78s(b)(l).  notice  is 
hereby  given  that  on  May  4. 1993,  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Seciihties  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  items  1.  II,  and  III  below,  which  items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designafed  this  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19(b){3)(A)(ii)  of  the  Act.  which 
renders  the  rule  effective  upxin  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
to  amend  Schedule  A  to  the  By-Laws  to 
increase  the  amount  of  credit  set  forth 
in  Section  1(d)  of  Schedule  A.  which  is 
currently  59%,  to  62%,  and  to  apply  the 
credit  to  the  entire  calendar  year  1993. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  Statutory 
Basis  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
NASO  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Fmposed  Rule 
Change 

Pursuant  to  Article  VI  of  the  By-Laws 
of  the  corporation,  the  NASD  requires 
its  members  to  pay  an  annual 
assessment  fee  based  on  gross  income  as 
determined  by  Schedule  A,  Section  1  to 
the  By-Laws.  In  accordance  with  the 


NASI^s  shiil  from  a  fiscal  to  a  calendar 
budget  year  in  1991.  the  NASD 
calculates  the  gross  income  assessment 
from  the  gross  income  reported  for  the 
calendar  or  fiscal  year  immediately 
preceding  the  NASD's  calendar  budget 
year.  Final  gross  income  reports  for 
1992  have  now  been  received  from 
substantially  all  of  the  members,  and  the 
NASD  is  proposing  tn  amend  the  credit 
to  adjust  member  assessments  to  reflect 
more  closely  the  assessment  revenue 
budgeted  for  1993.  This  proposed  rule 
change,  therefore,  amends  the  amount  of 
the  credit  set  forth  in  section  1(d)  of 
Schedule  A  to  the  By-Laws,  which  is 
currently  59%  to  62%,  and  applies  the 
credit  to  the  entire  calendar  year  1993. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act.  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  issuers  and  other 
persons  using  any  facility  or  system 
which  the  Association  operates  or 
controls. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

IIL  Date  of  EflTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)((3)(A)(ii)  of  the  Act  and  Rule  19b- 
4(e)(2)  promulgated  thereunder  in  that  it 
constitutes  a  due.  fee  or  other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SolicitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N'W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  7, 1993. 

For  the  Commission,  by  the  Divlsioa  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  93-11564  Piled  5-14-93.  8:45  am) 
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[Release  No.  34-32285;  File  No.  SR-NYSE- 
93-22] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  the  Extension  of  Rule 
103 A— Specialist  Stock  Reallocation— 
Until  May  9, 1994 

May  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  April  28,  1993,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Exchange  has  requested  accelerated 
approval  of  the  proposed  rule  change 
pursuant  to  section  19(b)(2)  of  the  Act.' 
The  Commission  is  pubhshing  this 
notice  to  sohcit  comments  on  the 
proposed  rule  change  from  interested 
persons.  At  the  same  time,  the 
Commission  is  granting  temporary 
accelerated  approval  to  the  proposal. 


>  17  CFR  2O0.3O-3UK12)  (IM2). 
>1SU.S.C7S«(bM2)(198«t. 
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I.  Self-Regulatory  Or^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
effectiveness  of  Rule  103A  (Specialist 
Stock  Reallocation]  for  an  additional 
year  until  May  9, 1994. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  Tha  text 
of  these  statements  may  be  examined  at 
the  places  speciHed  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  intent  of  Rule  103A  is  to 
encourage  a  high  level  of  market  quality 
and  performance  in  Exchange  listed 
securities.  Rule  103 A  grants  authority  to 
the  Exchange's  Market  Performance 
Committee  ("MPC")  to  develop  and 
administer  systems  and  procedures, 
including  the  determination  of 
appropriate  standards  and 
measurements  of  performance,  designed 
to  measure  specialist  performance  and 
market  quality  on  a  periodic  basis  to 
determine  whether  or  not  particular 
specialist  units  need  to  take  actions  to 
improve  their  performance.  Based  on 
such  determinations,  the  MPC  is 
authorized  to  conduct  a  formal 
Performance  Improvement  Action  in  an 
appropriate  case. 

On  May  7. 1992,  the  SEC  extended  the 
effectiveness  of  the  rule  until  May  9. 
1993.*  hi  the  May  7  Order,  the 


'  See  Securities  Exchange  Act  Release  No.  30676 
(May  7. 1992)  57  FR  20544  (May  13, 1992)  ("May 
7  Order")  (order  approving  File  No.  SR-NYSE-92- 
11).  The  CommiisioD  originally  approved  the 
implementation  of  the  Rule  103A  pilot  program  in 
SecuriUes  Exchange  Act  Release  No.  256«1  (May  9. 
1988).  53  FR  17287  (May  16. 1988)  (order  approving 
FUe  No  SR-NYSE-87-25)  and  subsequently 
extended  the  effectiveness  of  Rule  103A  several 
times  in  Release  Nos.  28215  (July  17.  1990)  ("July 
1990  Order").  55  PR  30060  (July  24. 1990)  (order 
approving  File  No  SR-NYSE-90-24)  and  29180 
(May  8. 1991).  56  FR  22498  (order  approving  File 
No.  SR-NYSE-91-14).  The  July  1990  Order  also 
approved  various  substantive  revisions  to  Rule 
103A  including,  among  other  things,  enhancing  the 
performance  cnleria  for  administrative  messages 
received  through  the  [)esignated  Order  Turnaround 


Commission  stated  its  belief  that  the 
Exchange  should  develop  objective 
performance  standards  to  measure 
spedahst  performance.'  The  Exchange, 
with  the  assistance  of  outside 
consultants,  and  Exchange  market 
professionals,  continues  to  explore  the 
development  of  additional  objective 
performance  standards. 

The  Exchange  also  continues  to  refine 
the  existing  standards  contained  in  Rule 
103 A.*  As  the  Rule  is  working  well,  the 
Exchange  requests  that  its  effectiveness 
be  extended  for  another  year,  until  May 
9.  1994. 

2.  Statutory  Basis 

The  statutory  basis  under  the  Act  for 
this  proposed  rule  change  is  the 
requirement  under  section  6Cb)(5)  that 
an  Exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  extension 
of  Rule  103A  is  consistent  with  these 
objectives  in  that  it  will  allow  the 
Exchange  to  continue  to  administer  the 
rule  on  an  uninterrupted  basis  ensuring 
quality  specialist  performance. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


("DOT")  system,  and.  at  the  same  time,  extended 
the  effectiveness  of  the  revised  Rule  103A  until  May 
9. 1991  (see  Securities  Exchange  Act  Release  No. 
28215).  Subsequently,  on  February  27.  1991,  the 
Commission  approved  the  NYSE's  proposal  to 
adopt  relative  performance  standards  into  the  Rule 
103.\  program  (see  Securities  Exchange  Act  Release 
No.  28923  (February  27, 1991).  56  FR  9993  (order 
approving  Pile  No.  SR-NYSE-90-44)  See  also 
notes  3  and  4  infra. 

'  The  Commission  notes  that  the  Exchange's 
current  evaluation  criteria  under  Rule  103A.10 
include  objective  standards  that  measure  specialist 
performance  at  the  opening  (both  regular  and 
delayed),  systematized  order  turnaround,  and  the 
timeliness  of  a  unit's  response  to  status  requests. 
Specialist  performance  also  is  measured  by  the 
Exchange's  Specialist  Performance  Evaluation 
Questionnaire.  However,  objective  market  making 
measures  currently  are  not  included  in  the  Rule 
103A  program. 

*  See  Securities  Exchange  Act  Release  No.  32045 
(March  24.  1993).  58  FR  16896  (March  31.  1993) 
(order  approving  File  No.  SR-NYSE-92-38).  The 
Exchange  amended  Rule  103A  to  enhance 
performance  standards  relating  to  the  turnaround 
time  for  specialists'  handling  of  orders  received  t>y 
the  DOT  system  by  reducing  the  requirement  of  • 
90%  turnaround  in  two  minutes  to  a  90% 
turnaround  in  one  minute  and,  in  the  future,  to  a 
90%  turnaround  in  30  seconds  during  any  two 
quarter*  in  a  rolling  four  quarter  period. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubHc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
22  and  should  be  submitted  by  June  7, 
1993. 

rv.  Discussion 

The  rules  of  the  Exchange,  in  addition 
to  the  rules  set  forth  imder  the  Act, 
impose  certain  obUgations  upon  the 
specialist  unit,  including,  but  not 
limited  to,  the  maintenance  of  fair  and 
orderly  markets.'  Because  specialist 
units  play  a  crucial  role  in  providing 
stability,  liquidity  and  continuity  to  the 
trading  of  stocks  on  the  Exchange,  the 
Commission  believes  that  effective 
oversight,  including  periodic  evaluation 
of  the  speciaUsts'  performance,  is 
important  to  the  maintenance  of  a  fair 
and  efficient  marketplace.  Critical  to 
this  oversight  is  the  speciaUst 
performance  evaluation  process 
embodied  in  Rule  103A. 

In  the  May  7  Order,  the  Commission 
stated  its  desire  for  the  Exchange  to 
develop  objective  measures  of  market 
making  performance  and  incorporate 
such  measures  into  the  proposed  rule 
change  to  extend  the  Rule  103A  pilot. 
The  Commission's  request  was 
consistent  with  its  previous  orders 
approving  the  extension  of  the  Rule 


*  S«e  generally  NYSE  Rule  104;  Rule  1  ib-1  under 
the  Act,  17  CFR  240.11b-l  (1991). 
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103A  pilot  program.  In  fact,  the 
Exchange  informed  the  Commission  that 
it  had  employed  the  services  of  an 
outside  expert  to  study  the  feasibility  of 
adopting  such  obiective  measures  of 
specialist  performance.'  To  date, 
however,  the  Exchange  has  not  finished 
its  development  of  objective  measures  of 
market  making  performance.  Indeed,  in 
the  proposed  rule  change,  the  Exchange 
states  that  it  continues  to  explore  the 
development  of  additional  oojective 
performance  standards  and  continues  to 
refine  the  existing  standards  contained 
in  Rule  103A.  The  Exchange  requests 
that  the  Commission  extend  the 
effectiveness  of  the  rule  for  an 
additional  year  because  the  rule  is 
working  well.  However,  the  proposal 
herein  to  extend  Rule  103A  until  May 
9, 1994.  does  not  include  objective 
measures  of  market  making  performance 
as  the  Commission  originally  had 
requested. 

Even  though  the  proposal  lacks 
objective  market  making  performance 
standards,  the  Commission  has 
determined  to  approve  the  proposal  to 
extend  the  effectiveness  of  Rule  103A 
for  an  additional  year  in  light  of  the 
significant  enhancements  the  NYSE  has 
made  to  the  Rule  103 A  program  thus  far, 
and  the  substantial  time  and  resources 
the  Exchange  already  has  dedicated  to 
the  development  of  objective  criteria. 
The  revision  to  Rule  103A,  adopted  in 
July,  1990',  the  subsequent  adoption  of 
relative  perjformance  standards',  and 
the  refinement  of  existing  standards* 
have  augmented  the  Exchange's  ability 
to  evaluate  specialist  performance. 

As  noted  in  previous  orders,'°  the 
Commission  stated  that  the  mature 
status  of  the  Intermarket  Trading  System 
("ITS"),  as  a  market  structure  facility, 
warrants  the  incorporation  of  ITS 
turnaround  and  trade-through 
concerns  "  into  the  NYSE's  Rule  103A 
performance  standards.  The  NYSE  has 
responded  to  the  Commission's  request 
that  it  incorporate  ITS  tumaroimd  and 
trade-through  concerns  into  Rule 
103A.^*  In  this  regard,  the  Exchange 
stated  that  ITS  matters  are  more 
appropriately  addressed  by  means  of  the 


*  See  Sacuritiei  Exchange  Act  Release  No.  28215, 
(upra  note  2  and  letter  from  Robert  J.  McSweeney, 
Senior  Vice  President.  Market  Surveillance.  NYSE, 
to  Sharon  Lawson,  AMistant  Director,  Commission, 
dated  August  31, 1992  ("August  1992  letter"). 

'  See  Securities  Exchange  Act  Release  No.  30676, 
supra  note  2. 

•Id. 

•See  Securities  Exchange  Act  Release  No.  32045 
supni  note  4. 

'"See  Seoirities  Exchange  Act  Release  Nos. 
30676,  29180,  28215,  and  25681  supra  note  2. 

"  ITS  Plan.  Section  8(d)  (i)  and  (ii),  (as  last 
■mflnded  March  9. 1993). 

*'  See  August  1992  letter,  tupm  note  6. 


Exchange's  regulatory  processes  rather 
than  by  its  performance  measurement 
system.  According  to  the  Exchange,  it 
has  emphasized  to  specialists  that  all 
ITS  commitments  to  trade  are  expected 
to  be  executed,  and  will  take 
appropriate  regulatory  action  if 
specialists  are  deficient  in  this  matter. 
Moreover,  the  Exchange  states  that 
trade-throughs  are  not  always  the 
responsibility  of  the  specialist  and, 
therefore,  would  not  appear  to  be  an 
appropriate  measure  of  specialist 
performance.  In  the  Exchange's  view, 
the  current  ITS  trade-through  resolution 
process  works  well,  and  is  the 
appropriate  means  for  addressing  ITS 
trade-through  concems.*^  Despite  the 
contentions  of  the  Exchange,  the 
Commission  believes  that  evaluating  the 
ITS  tumaroimd  and  trade-through 
concerns  can  be  a  valid  measurement  of 
specialist  performance  and  should  be 
incorporated  into  the  evaluation 
process.  For  example,  the  NYSE  should 
measure  how  many  times  NYSE 
specialists  trade-through  other  markets 
and  how  often  specialists'  ITS 
commitments  expire.  Although  we  agree 
with  the  NYSE  that  these  factors  should 
be  addressed,  where  appropriate,  by 
regulatory  action,  we  also  believe  these 
factors  can  be  a  valid  indication  of 
specialist  performance  in  the  current 
trading  environment. 

The  Commission  continues  to  believe 
that  the  Exchange  should  develop 
objective  performance  standards  that 
would  measure  accurately  the 
traditional  indicia  of  specialist 
performance,  namelv,  market  depth, 
price  continuity  and  dealer 
participation  and  stabilization.  The 
Commission,  therefore,  strongly 
encourages  the  NYSE  to  incorporate 
objective  standards  into  the  Rule  103A 
program  prior  to  or  simultaneous  with 
the  NYSE's  future  proposal  to  extend 
the  effectiveness  of  Rule  103 A  or  adopt 
the  Rule  on  a  permanent  basis.** 


>*  In  this  regard,  the  Commission  expects  the 
NYSE  to  submit  to  the  Division  of  Market 
Regulation,  by  February  28, 1994,  a  proposed  rule 
change  pursuant  to  Rule  19b-4  under  the  Act  17 
CFR  240.19b-4,  to  extend  the  Rule  103A  pilot  or 
make  the  Rule  permanent.  As  emphasized  above, 
this  proposed  rule  change  should  include  objective 
measures  of  market  making  performance  that  have 
been  developed  by  the  outside  experts  retained  by 
the  Exchange.  The  Commission  also  expects  the 
Exchange  to  submit  to  the  Division,  by  February  28, 
1994,  a  status  report  on  the  implementation  of  Rule 
103A.  The  report  should  contain  data,  for  each 
quarter  of  1993,  on  (1)  the  number  of  specialists  that 
fell  below  acceptance  levels  of  performance  for  each 
category;  (2)  the  number  of  performance 
improvement  actions  conunenced:  (3)  the  number 
of  units  subjected  to  Informal  counseling  to 
improve  performance;  and  (4)  a  list  of  stocks 
reallocated  due  to  substandard  performance  under 
the  Rule  and  the  particular  unit  involved. 


The  (Commission  has  reviewed 
carefully  the  NYSE's  proposed  rule 
change  and,  for  the  above  reasons, 
believes  that  the  propnjsal  is  consistent 
with  the  requirements  of  Sections  6  and 
11  of  the  Act "  and  the  rules  and 
regulations  thereunderappUcable  to  a 
national  securities  exchange.  In 
particular,  the  Commission  believes  that 
the  proposal  is  consistent  with  the 
section  6(b)(5)  requirement  that  the 
rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  perfect  the  mechanism  of  a  free 
and  open  national  market  system,  and, 
in  general,  further  investor  protection 
and  the  pubUc  interest.  Further,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  11(b)  of  the 
Act,"»  and  Rule  llb-1  thereunder," 
which  allow  securities  exchanges  to 
promulgate  rules  relating  to  specialists 
consistent  with  the  maintenance  of  fair 
and  orderly  markets. 

Specifically,  the  Commission  believes 
that  the  NYSE's  Rule  103 A  performance 
evaluation  process  provides  the 
Exchange  with  the  means  to  identify 
and  correct  poor  specialist  performance. 
Accordingly,  the  evaluation  process  is 
critical  to  the  NYSE's  duty  to  ascertain 
whether  specialists  are  maintaining  fair 
and  orderly  markets  in  their  assigned 
securities,  as  required  pursuant  to 
Exchange  rules  and  the  Act,  and  the 
rules  and  regulations  thereunder.*" 
Moreover,  the  possibility  of  a 
performance  improvement  action  as  a 
result  of  the  evaluation  process,  in 
addition  to  the  use  of  the  evaluation 
results  in  stock  allocation  decisions, 
should  help  motivate  and  provide 
incentives  for  specialists  to  maintain 
and  improve  their  market  making 
performance  for  the  benefit  of  investors. 
In  summary,  extension  of  Rule  103A's 
effectiveness  imtil  May  9, 1994  will 
provide  the  Exchange  with  the  ability  to 
continue  evaluating  specialist 
performance  on  an  iminterrupted  basis, 
which  should  enhance  market  quality 
and  performance  in  Exchange  listed 
securities.  During  the  pilot,  the 
Exchange  should  continue  to  consider 
and  develop  objective  measures  which 
evaluate  both  ITS  matters  and  market 
making  performance. 

The  (Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  (Commission 
believes  it  is  appropriate  to  approve  the 
proposed  rule  change  on  an  accelerated 


>*1S  U.S.C  78fand  78k(198«). 
>*15U.S.C78k(b)(19«8). 
"17  (7R  240.1  ll>-l  (1991). 
**S«e  $upm  note  5. 
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basis  so  that  the  Exchange  can  contioue 
to  administer,  on  an  nntoterrupted 
basis,  its  Rule  103A  evaluation  process. 
During  the  one  jrear  extension  of  the 
Rule,  the  Commission  expects  the  NYSE 
to  continu*  its  examfaiation  of  the 
efficacy  of  its  current  specialist 
evaluation  procedures,  as  well  as 
determine  whether  to  extend  the  pilot 
for  a  further  period  or,  in  the  alternative, 
approve  Rule  103A  on  a  permanent 
basis.  Fmally,  a  substantial  portion  of 
current  Rule  103A  was  noticed  for  the 
full  statutory  period  in  1987,  and  the 
Commission  did  not  receive  any  adverse 
commentary  on  the  revised  Rule  103 A 
program.  *•  Ptirther,  interested  persons 
were  mvited  to  comment  on  the  past 
proposals  to  extend  the  effactiveness  of 
Rule  103A,  the  most  recent  of  such 
proposals  being  the  extension  of  RuFe 
103A  until  May  9, 1994.  The 
Commission  received  no  comments  on 
these  proposals.  The  Commission 
beheves,  therefore,  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act.~ 

V.  Conchisiaii 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  sections 
6(b)(5)  and  11(b)  under  the  Act,  and 
Rule  llb-1  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(bM2)  of  the  Act "  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  for  the  perrod  ending  May  9. 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa.  pursiwit  to  delegated 
authority." 

[FR  Doc.  93-11562  PikdS-14-93;  8:45  am] 
BJUJM6  COOK  iBie-«*-a 
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(Release  No.  34-32176;  File  Woa.  SR-PHLX- 
90-23  and  »t-07J 

Self-Regulatory  Ovgantzatlorw; 
Philadelphia  Stock  ExclMnge,  Inc.; 
Order  Approving  Proposed  Rule 
Changes  RelaUng  to  Duat  Afrillationa 
of  Floor  Mennbera  and  Other  Market 
Paftldpanta 

April  20. 1993. 

Cofrectioa 

hi  FR  Document  No.  93-9885 
beginning  on  page  25876  for 


"Sae  SecuhtiM  Exchange  Act  Release  Nos. 
249t9  (September  15,  1987),  52  FR  35821  (notice 
of  Bling  o(  File  No,  SR-*IYSB-S7-25);  and  2S681 
(May  9.  19*8).  53  FR  17287  (order  approving  File 
No.  SR-NYSE-87-25). 

"•isu.s.c^sfdgea). 

"  15  U.S.C.  78»(b)(2)  (198S). 
"  17  CFR  200.3fr-3(aXl2)  (1991). 


Wednesday,  April  28, 1993,  the  date 
should  read  as  set  forth  above. 

Dated:  May  11. 1M3. 
Masgvnt  U.  McFarimi. 

Deputy  Secretary. 

IFR  Doc.  93-11563  Fifed  5-14-93: 8:45  ami 
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SMALL  BUSINESS  AOMlNtSTRATION 

[Dedaratibn  of  Disaster  Loan  Atm  #26411 

Oklahoma;  Dedaretton  of  Disaster 
Loan  Area 

As  a  resuh  of  the  President's  major 
disaster  declaration  on  April  26, 1993, 
and  amendments  dated  April  27  and 
April  29. 1993, 1  find  that  the  Counties 
of  Mayes,  Rogers.  Tulsa,  and  Wagoner  in 
the  State  of  Oklahoma  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  tornadoes 
which  occurred  April  24, 1993. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  June  25. 1993,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  January  26, 1994.  at  the 
address  listed  betow:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Boulevard, 
suite  102.  Fort  Worth.  Texas  76155.  or 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Cherokee.  Craig.  Creek.  Delaware, 
Muskogee.  Nowata.  Okmulgee.  Osage. 
Pawnee,  and  Washington  may  be  filed 
until  the  specified  date  at  the  above 
location. 

The  interest  rates  are: 
For  Physical  Damage:  ftrvent 

Homeowners  With  Cndit 
Availabie  Elsewbara B.OOO 

Homeowners  Without  Credit 
Available  Elsewhere  4.000 

Businesses  With  Credit  Avail- 
able Elsewhere 8.000 

Businesses  and  Npn-ProCt  Or- 
gaoizations  Without  Credit 
Available  Elsewiiere  4.000 

Others  (Including  Non-Profit 
Orgiraizations)    With    Credit 

Available  Elsewhere 7.625 

For  'Economic  lajmry: 

BusiaaMea  and  Small  Agricul- 
tuial  Cooperative  Without 
Credit  Available  Elsewhere  ...  4.000 

The  number  asagned  to  this  disaster 
for  physical  damage  is  264112  and  for 
economic  injury  the  number  is  789200. 

(Calakig  of  Federal  Doraestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  May  6, 1993. 
Bernard  Kullk, 

Assistant  Administaator  fm  Disaster 
Assistance. 

IFR  Doc.  93-11534  Filed  5-14-93;  8^45  ami 
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DEPARTMENT  OF  STATE 
[Put>Ne  Notice  1803] 

Ovefseaa  Schools  Adviaory  Coundt; 
Notice  of  Meeting 

The  Overseas  Schook  Advisory 
Council.  Department  of  State,  will  hold 
its  annual  Meeting  on  Thursday,  June 
17. 1993,  at  9:30  a.m.  In  Conference 
Room  1205.  Department  of  State 
Building.  2201  C  Street.  NW.. 
Washington.  DC  The  meeting  is  open  to 
the  public. 

Tne  Overseas  Schools  Advisory 
Council  works  closely  with  the  U.S. 
business  community  in  improving  those 
American-sponsored  schools  overseas 
which  are  assisted  by  the  Department  of 
State  ad  which  are  attended  by 
dependents  of  U.S.  government  Comilies 
and  children  of  employees  of  U.S. 
corporations  and  foundations  alHt>ad. 
Inis  meeting  will  deal  with  issues 
related  to  the  work  and  the  support 
provided  by  the  Overseas  Schools 
Advisory  (Jouncil  to  the  American- 
sponsored  overseas  schools. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  Instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  Access  to  the  State 
Department  is  controlled  and  individual 
building  passes  are  required  for  each 
attendee.  Entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  so  advise  the  office  of  Dr.  Ernest 
N,  Mannino,  Department  of  State, 
telephone  70S-875-7800.  prior  to  June 
17.  All  attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  April  27. 1993. 
EnMatN. 


Executive  Secretary,  Oveaeas  Schook 
Advisory  ComociL 

IFR  Doc.  93-11613  Piled  5-14-93;  8:45  amj 
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[Public  Notice  1808] 

Shipping  Coordinating  Conunittea, 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on 
Radiocomimmfcattona;  Meetings 

.    The  Working  Group  on 
Radiocommtsiications  of  the 


Federal  Register  /  Vol.  58.  No.  93  /  Monday,  May  17,  1993  /  Notices 


28909 


Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  9:30  a.m. 
on  July  21,  August  18,  September  15, 
October  20,  and  November  17, 1993. 
These  meetings  will  be  held  in  the 
Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20950. 

The  purpose  of  these  meetings  is  to 
prepare  for  the  39th  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunications  which  is 
scheduled  for  November  29  through 
December  3, 1993,  at  the  IMO 
headquarters  in  London,  England. 

Agenda  items  include  preparation  for 
the  39th  Session,  primarily  related  to 
the  implementation  of  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS). 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  and  meeting  room 
numt>er,  contact  Mr.  Ronald ).  Grandmaison, 
U.S.  Coast  Guard  Headquarters  (G-TTM). 
2100  Second  Street,  SW.,  Washington,  DC 
20593-0001.  Telephone:  (202)  267-1389. 

Dated:  May  5, 1993. 
GflofiBrey  Ogdoi, 

Chairman.  Shipping  Coordinating  Committee. 
(FR  Doc.  93-11614  Field  5-14-93;  8:45  am] 

BitUNQ  CODE  4710-er-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  May  7. 
1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  fiUng. 
Docket  Number:  48790. 
Date  filed:  May  5, 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC2  Telex  Mail  Vote  631— 

Cameroon-Europe  fares. 
Proposed  Effective  Date:  May  20, 
1993. 
Docket  Number:  48791. 
Date  filed:  May  5, 1993. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC2  Telex  Reso  024f— 
Currency  Fare  Changes  Sweden  to 
TC2. 
Proposed  Effective  Date:  May  12, 
1993. 
Phyllis  T.Kaylor, 

Chief  Documentary  Services  Division. 
IFR  Doc.  93-11586  Filed  5-14-93;  8:45  am) 
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Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  May 
7,1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  48789. 
Date/i7ed.May5. 1993. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  2, 1993. 
Description:  Application  of  Trinity 
Aviation  Ltd.  T/A  Air  Bahamas, 
pursuant  to  section  402  of  the  Act 
and  Subpart  Q  of  the  Regulations 
applies  for  a  Foreign  Air  Carrier 
Permit,  authorizing  the  scheduled 
and  charter  transportation  of 
persons,  property,  freight,  and  mail 
between  the  Bahamas  and  the 
United  States  of  America. 
Docket  Number:  48792. 
Z?a(e/j7ed.May5. 1993. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  June  2, 1993. 
Description:  Application  of  USAir, 
Inc.,  pursuant  to  Section  401  of  the 
act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  so  as  to 
authorize  USAir  to  provide 
scheduled  foreign  air  transportation 
on  a  nonstop  basis  between 
Philadelphia,  Pennsylvania  and 
Tampa,  Florida,  on  the  one  hand, 
and  Mexico  City,  Mexico,  on  the 
other  hand. 
Docket  Number:  48794. 
Date  filed:  May  5, 1993. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  2, 1993. 
Description:  Application  of  UFS,  Inc., 
pursuant  to  section  401(d)(1)  of  the 
Act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  it  to  engage  in  interstate 
and  overseas  air  transportation  of 


persons,  property  and  mail. 

Docket  Number:  48795. 
Date  filed:  May  6, 1993. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  3, 1993. 
Description:  Application  of  Neitz 
Aviation  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
certificate  of  public  convenience 
and  necessity  to  engage  in 
scheduled  interstate/overseas  air 
transportation. 

Docket  Number:  48796. 
Dote/iVed.  May  6, 1993. 
Due  Date- for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  3, 1993. 
Description:  Application  of  Renown 
Aviation,  Inc.,  pursuant  to  section 
401  of  the  Act  and  Subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  scheduled  foreign  air 
transportation  of  persons,  property 
and  mail  so  that  it  can  commence 
United  States-Bahamas  passenger 
service  and  United  States-Caribbean 
cargo  services. 

PhyUk  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  93-11585  Filed  5-14-93;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

Requesting  Topics  for  Presentation  at 
Next  Research  and  Development 
Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  This  notice  requests 
suggestions  for  specific  research  and 
development  topics  for  presentations  by 
NHTSA  at  its  next  public  meeting  being 
planned  for  a  June  date. 
DATE  AND  TIME:  The  deadline  for 
suggesting  specific  topics  is  4:15  p.m. 
on  Thursday,  May  27, 1993. 
ADDRESSES:  Suggestions  for  specific 
R&D  topics  as  described  below,  should 
be  submitted  to  George  L.  Parker, 
Associate  Administrator  for  Research 
and  Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
room  6206.  400  Seventh  St.  SW., 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of 
quarterly  public  meetings.  The  first 
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meeting  of  the  aanat  wu  held  on  April 
6. 1993.  at  which  time  NHTSA  offici«U 
from  the  Office  of  Resmrch  and 
Development  provided  a  summarj 
ovenriefir  of  reMftrch  and  development 
prefects  in  the  area*  of  orMhworthiness 
and  cnah  avoidanca^  The  secosid 
meeting  is  being  planned  for  the  mid- 
Juse  time  frane;  the  specific  date  has 
not  been  s«t  yet  At  subsequent 
meeting*.  KHTSA  intends  to  present  in 
greater  detail  its  research  and 
devek^MBent  activities  in  two  to  four  of 
the  topic  areas  listed  below.  The 
purpose  of  this  notics  is  to  solicit 
suggestions  from  interested  parties 
regarding  the  specific  topics  for 
presentations  by  NHTSA  at  the  )une 
meeting.  NHTSA  Mks  that  the 
suggestions  be  limitsd  to  five,  in  priority 
order,  so  that  the  presentations  at  the 
June  R&D  meeting  can  be  most  useful  to 
the  audience.  NHTSA  will  use  the 
suggestions  as  a  basis  for  selecting 
specific  topics  oa  which  to  make 
presentations. 

Specific  Crasbwortluness  R^  topics 
are: 

Dynamic  side  impact — LTVs 

Door  latch  integrity 
Improved  glazing  for  reducing  ejection 
Hybrid  III  chest  deflection 
Improved  frontal  crash  protection 
Upgrade  of  rollover  crash  protection 
Child  safety  rulemaking — FMVSS  213 

upgrade 
Improved  safely  belt  design 
Heavy  truck  rear  end  crash  protection 
Upgrade  fuel  system  integrity 
Highway  tzmffic  injury  stuidies 
Impact  injury  research 
Human  injury  simulation  and  analysis 
Crash  test  dummy  development 
Vehicle  agressivity  and  fleet 

compatibibty 
Upgrade  side  crash  protection 
Upgrade  seat  and  occupant  protection 

system 
.  Child  safety 
Electric  vehicle  safety 

Specific  Crash  Avoidance  R&D  topics 
are: 

Vehicle  motion  eovironmeot 

Crash  causal  analysis 

Heavy  truck  antilock  brake  systems 

Long  combination  vehicle  safety 

Drowsy  driver 

Driver  workload 

Specific  topics  from  the  National 
Center  foe  Statistics  and  Analysis  are: 
1992  NASS  preliminary  results 
New  data  elements  for  PARS  and  NASS 
Linkage  of  databaaes  on  police  accident 

reporting  and  medicai  outcomes. 
FOfl  FURTHER  MFOmMTION  COMTACT:  Dr. 
Richard  L  Strombotne,  Special 
Assistant  for  Technology  Transfer 


PoHcy  ad  Pro^ame.  Office  of  Research 
and  Development.  400  Seventh  Street, 
SW..  WashingtoB.  DC  20590.  Telephone.- 
202-366-1730.  Pin  nuBhar.  202^-366- 

5930. 

Issued:  May  10, 1903. 

Gecrga  L  Packac, 

Associata  Adadtusttaiorfor  Rnearch  and 
DevKlopmeaL 

[PR  Doc  93-11544  Piled  5-14-93;  »:45  ami 
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[Docket  No.  »3-33;  Nedee  1] 

Toyota  Motor  Corpmatfow;  Receipt  of 
Patltlon  for  Detenninatlon  of 
InconsaquefOiai  Noncomplianca 

Toyota  Motor  Corporate  Services  of 
North  America.  Lac  has  petitioned  the 
agency  on  behalf  of  the  Toyota  Motor 
Corporation  (Toyota)  of  Toyota-cbo. 
Toyota-city.  Aichi-ken.  Japan.  Toyota 
has  determined  that  some  of  its 
replacement  seat  belts  fail  to  comply 
with  49  CFR  5n.209,  Federal  Motor 
Vehicle  Safety  Standard  No.  209.  "Seat 
Belt  Assemblies,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  Toyota  has  also  petitioned  to 
be  exempted  fitam  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  e(  seq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vrfiicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  fudginent  concerning  the 
merits  of  the  petition. 

Between  July  1988  aaa6  April  1993, 
Toyota  manufactored  and  sold 
approximately  7.900  replacement  seat 
belts  which  did  not  tnciiide  the 
installation  and  maintenance 
in9tructi<His  required  by  Standard  No. 
209.  The  seat  boh  assemblies  are  for  the 
1989  through  1993  model  year  (MY) 
Corolla  and  Camry,  and  1993  MY 
trucks. 

Standard  No.  209.  section  S4.1(k) 
requires  that  "laj  seat  belt  assembly  or 
retractor  shall  be  accompanied  by  an 
instruction  sheet  providing  sufficient 
information  for  izistalling  tlie  assnnbly 
in  a  motor  vehicle  except  for  a  seat  belt 
assembly  installed  in  a  motor  v^iicle  by 
an  automobile  manufactuier.  The 
installatiaa  instructions  ^ail  state 
whether  the  assembly  is  for  universal 
installation  or  for  in^allation  only  in 
specifically  stated  au^or  vehic^ 
'  •  '."fa  addition.  Section  S4.1{1) 
requires  that  "\a]  saat  belt  assembly  or 
retractor  sfaaU  be  accompanied  by 


written  tastructioaa  tor  the  proper  use 
of  the  assembly,  straasing  particularly 
the  impoTtaaGe  of  wearing  the  assembly 
snugly  and  properly  located  on  the 
body,  and  on  the  mainteaanca  of  the 
assembly  and  periodic  frispectioD  of  all 
components.  The  instructions  shall 
show  the  proper  maimer  of  threading 
webbing  in  the  hardware  of  seat  belt 
assembUee  in  which  the  webbing  is  not 
permanently  fastened."  The  instructions 
pertaining  to  threading  and  nonlocking 
retractors  do  not  apply  to  Toyota's  belt 
designs. 

Toyota  supports  its  petition  for 
inconsequential  noacompliance  with 
the  following: 

Lack  of  Installation  Instructions 

Toyota  believes  that  improper 
installation  or  installation  of  an 
improper  part  is  highly  unlikely 
because: 

The  installer  can  easily  identify  the 
replacement  seat  belt  instailatioD  method  by 
simply  raversiog  the  removal  process: 

Seat  belt  assembly  installation  iostnictioas 
are  contained  in  the  vehicle  repair  manual, 
which  is  widely  dlstril>utad  and  readily 
available  at  all  Toyota  dealers  and  many 
independent  repair  £acilitie»; 

Owing  to  the  variety  of  physical 
difierences  between  models  of  seat  belt 
assemblies,  it  is  highly  unlikely  that  a  seat 
belt  assembly  would  be  installed  in  either  an 
incorrect  vehicle  or  incorrect  seating 
position;  and. 

Since  replacement  seat  belt  assemblies  are 
nonoatly  ordarad  frtjaa  Toyota's  parts  mpply 
system  by  referring  to  a  parts  catalogue,  it  is 
unlikely  that  ae  installer  woald  order  or 
receive  an  incoRBCt  reptaoement  seat  belt 
assembly. 

Toyota  believes  that  a  mismatch  of  a 
replaced  seat  belt  assembly  in  either  an 
incorrect  model  vehicle  or  seating 
position  is  unlikely  because: 

The  identification.  "TOYOTA  GENUINE 
PARTS,"  is  prominently  printed  on  the 
container  box,  making  it  unlikely  that  the 
subject  replacement  seat  belt  assemblies 
would  be  used  in  other  ttrand  vwhictes. 

Since  the  port  name  and  port  number  are 
labeled  on  the  coatsiner  box.  the  installer 
would  not  confose  lbs  part  witk  one  far 
universal  applicatioa. 

Toyota  states  that  the  installation  of 
the  subject  replacement  seat  beh 
assemblies  does  not  require  threading  of 
the  webbing  or  drilling  of  anchorage 
holes. 

Lack  ef  Usage  and  Maiatsaanea 
Instructions 

Toyota  believes  that  the  lack  of  usage 
and  maintenance  instructions  with  the 
subject  belts  is  inconsequential  to  safety 
because: 

Tha  iattrucHoBS  for  proper  usage  of  the 
seat  belt  assembly  are  inckMM  ia  tfaa  veUda 
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owner's  manual,  which  is  provided  with  all 
vehicles.  Therefore,  the  lack  of  an  instruction 
sheet  with  a  replacement  seat  belt  assembly 
would  hardly  affect  any  owner  in  possession 
of  such  an  owner's  manual.  Replacements  for 
missing  mamials  u%  available  through 
Toyota  dealers  or  Toyota  Motor  Sales,  U.S.A., 
Inc. 

The  instnictloas  for  maintenance  and 
periodic  inspection  of  the  seat  belt  assembly 
are  also  included  In  the  vehicle  owner's 
manual,  which  is  provided  with  all  vehicles. 
Therefore,  the  lack  of  such  an  instruction 
sheet  with  a  repiacsmeat  seat  belt  assembly 
would  hardly  affect  any  owner  in  possession 
of  such  an  onvner's  manual.  In  addition, 
periodic  maintenance  is  not  needed,  since 
Toyota's  seat  belt  assemblies  are  basically 
maintenance- free. 

Objectives  ofSUadard  No.  209 

In  ooBsidariog  dispocitioo  of  other 
petitions  for  detanaiaatioa  of 
Inconsequential  noncompliance,  NHTSA  has 
recognized  that  the  safety  objectives  of  a 
standard  may  be  met  by  means  other  than 
complying  with  each  specific  technical 
requirement. 

Toyota  believss  that  the  objectives  of 
FMVSS  209  are  satisfied,  since  our  current 
replacement  seat  belt  assembly  practices  and 
procedures,  our  replacement  seat  belt 
assembly  owner's  manual  information,  and 
the  design  of  die  replacement  seat  belt 
assemblies,  themselves,  are  sufficient  to 
ensure  correct  installation  and  proper  usage. 
The  agency  m  found  In  other  similar  cases 
involving  Nissan.  Chrysler,  and  Subaru 
[Chrysler  was  granted  on  October  5, 1992  (see 
Docket  Na  92-24,  Notice  2;  57  FR  45865); 
and  Subvu  oe  March  30, 1993  (Docket  No 
93-04,  Notice  2;  58  FR  16737)J. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  on  the  petition  of  Toyota, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW.. 
Washington,  DC.  20590.  U  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  dosing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Kegkter  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  June  16. 1993. 

(15  U.S.C.  1417;  delegatioQS  of  authority  at 
49  CFR  1.50  and  49  CPK  501.6) 

Issued  on:  May  11, 1993. 
Barry  Felrice. 

Associate  Admiiustratorfor  Ruiemaklag. 
[FR  Doc  93-11565  Filed  5-14-«3;  8:45  am) 
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DEPARTMOIT  OF  THE  TREASURY 
Secret  Service 

Appointment  of  Performance  Review 
Board  Members 

AGENCY:  Secret  Service.  Treasury. 
ACTION:  Appointment  of  Pecfiormance 
Review  Board  (PRB)  Members. 


This  notice  announces  the 
appointment  of  members  of  Senior 
Executive  Service  Performance  Review 
Boards  in  accordance  with  5  U.S.C. 
4314(c)(4)  for  the  rating  period 
beginning  July  1. 1992.  and  ending  June 
30,  1993.  Each  PRB  will  be  comp<Med  of 
at  least  three  of  the  Senior  Executive 
Service  members  listed  below. 

Name  and  Title 

Guy  P.  Caputo— Deputy  Director.  U  S. 

Secret  Service 
Hubert  T.  Bell— Assistant  Director. 

Protective  Operations  (USSS) 
Raymond  A.  Shaddick— Assistant 

Director.  Inspection  (USSS) 
David  C.  Lee — Assistant  Director. 

Administration  (USSS) 
Don  A.  Edwards — Assistant  Director, 

Government  Liaison  &  Public  A£hirs 

(USSS) 
Michael  S.  Smelser — Assistant  Director 

Training  (USSS) 
H.  Terrence  Samway — Assistant 

Director,  Protective  Reaeerch  (USSS) 
George  J.  Opfer— Assistant  Director. 

Investigations  (USSSJ 
John  J.  Kelleher— Chief  Counsel.  U.S. 

Secret  Service. 

FOR  AOOmONAL  INFOfttilATX>N  CONTACT 

Susan  T.  Tracey.  Chief.  Personnel 

Division,  room  901. 1800  G  Street  NW.. 

Washington,  DC  20223.  Telephone  No. 

202-435-5635. 

John  W.  Magaw, 

Director. 

(FR  Doc.  93-11615  Filed  5-14-93;  8.45  am) 
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This  sadion  of  th«  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemnwnt  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  use.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Thursday, 

May  20, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  apphcations 
scheduled  for  the  meeting. 

Dated:  May  13, 1993. 
Jennifier  |.  |ohiuon. 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-11719  Filed  S-13-93: 10:46  am] 

BILUNO  CODE  *21IMI1-P 

NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Annual  Meeting  of  the  Board  of 

Directors 

TIME  AND  DATE:  10:15  a.m..  Friday.  June 

4, 1993. 

PLACE:  Neighborhood  Reinvestment 

Corporation,  1325  G  Street,  NW.,  8th 

Floor  Board  Room,  Washington,  DC, 

20005. 

STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson,  General  Counsel/ 

Secretary.  (202)  376-2441. 

Agenda 

I.  Call  to  Order 

II.  Approval  of  Minutes,  March  24. 1993. 

Regular  Meeting 

III.  Election  of  Chairman 
Election  of  Vice  Chairman 

IV.  Committee  Appointments: 

a.  Audit  Conunittee 

b.  Budget  Committee 


c.  Personnel  Committee 

V.  Election  of  Officers 

VI.  Board  Appointments  / 

VII.  Executive  Director's  Quarterly 
Management  Report 

VIII.  Treasurer's  Report 

IX.  Adjourn 
lefifrey  T.  Bryson, 
General  Counsel/Secretary. 

IFR  Doc.  93-11730  Filed  5-13-93;  11:09  am) 

BiLUNO  COOC  7S7O-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  May  10, 17,  24,  and  31. 

1993. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  10 

Friday,  May  14 

10:30  a.m. 
Periodic  Meeting  with  the  Advisory 

Committee  on  Reactor  Safeguards 

(ACRS)  (Public  Meeting) 
(Contact:  John  Larkins,  301-492-6049) 
2:30  p.m. 
Briefing  on  Evolutionary  and  Advanced 

Light-Water  Reactor  Design  Issues 

(Public  Meeting) 
(Contact:  Richard  Borchardt,  301-504- 

1193) 
4:00  p.m. 
AfTumation/Discussion  and  Vote  (Public 

Meeting) 
a.  Final  Amendments  to  10  CFR  Part  61. 

"Licensing  Requirements  for  Land 

Disposal  of  Radioactive  Waste" 
(Contact:  Janet  Lambert,  301-492-3857) 

Week  of  May  17— Tentative 

Tuesday,  May  18 

9:00  a.m. 
Briefing  on  Status  of  Action  Plan  for  Fuel 

Cycle  Facilities  (Public  Meeting) 
(Contact:  Ted  Sherr,  301-504-3371) 
10:30  a.m. 
Briefing  by  the  Executive  Branch  (Closed — 
Ex.1) 
1:30  p.m. 
Briefrng  on  Turkey  Point  Lessons  Learned 

(Public  Meeting) 
(Contact:  Fred  Hebdon.  301-504-2024) 
3:00  p.m. 
(Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  24— Tentative 

Wednesday,  May  26 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 


Briefing  on  Status  of  Efforts  fior  Risk 

Harmonization  (Public  Meeting) 
(Contact:  Richard  Bangart.  301-504-3340) 

Thursday,  May  27 

9:00  a.m. 
BrieHng  on  Investigative  Matters  (Closed — 
Ex.  5  and  7) 

Week  of  May  31— Tentative 

Tuesday,  June  1 

10:00  a.m. 
Briefing  on  Development  of  Standards. 

Certification  Process,  and  Status  of  U.S. 

Enrichment  Corporation  Transition 

(Public  Meeting) 
(Contact:  John  Hickey,  301-504-3328) 
2:00  p.m. 
BrieHng  on  Status  of  BWR  Water  Level 

Indicators  (Public  Meeting) 
(Contact:  Ashok  Thadani,  301-504-3884) 

Wednesday,  June  2 

10:00  a.m. 
Briefing  on  Progress  of  Design  Certification 

Review  and  Implementation  (Public 

Meeting) 
(Contact:  Dennis  Crutchfieid,  301-504- 

1159  or  Richard  Borchardt,  301-504- 

1193) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

Friday,  June  4 

10:00  a.m. 
Briefing  on  Status  of  Enhanced 

Participatory  Rulemaking  (Public 

Meeting) 
(Contact:  Chip  Cameron,  301-504-1642) 

ADOmONAL  INFORMATION:  By  a  vote  of  5- 
0  on  April  22,  the  Commission 
determined  pursuant  to  U.S.C  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Management- 
Organization  and  Internal  Personnel 

Matters"  (Closed Ex.  2  and  6j  be 

held  on  April  23,  and  on  less  than  one 
week's  notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Simshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 
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Dated:  May  7, 1093. 

Wiliiam  M.  HiU,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  93-11719  Filed  5-13-93;  10:46  am] 
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CFR  CHECKLIST 


This  checklist,  prapered  by  tw  Office  of  the  Fsdeiat  Registv.  i* 

published  weekly.  It  is  enanged  In  the  ofder  o4  CFR  tWee,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  which  is  now  avaiiabia  tor  sale  at  the  Govemnrwnt  Printing 

Office. 

A  checMlst  ot  cun-ent  CFR  voiumes  conipiising  a  cotnplete  CFR  set, 

also  appears  In  the  latest  issue  o(  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscriptkm  to  all  revised  vokimes  Is  $775.00 

domestk;,  $193.75  additional  tot  foreign  mailing. 

Mail  Ofders  to  tt>e  Superintendent  of  Documents,  Attrv  New  Orders, 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  Ail  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GF>0  Deposit 

Account,  VISA,  or  Master  Card).  Charge  coders  may  be  telephor>ed 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  chiarge  orders 

to  (202)  512-2233. 

Tltie  Stock  Number  Price 

1,  2  (2  Resen«d) (W9-019-00001-1) $15.00 

3  (1992  CorT^iitotton 
and  Parts  100  and 
101) _ (869-019-00002-0) 17.00 

4  „ (869-019-00003-8) 5.50 


Jon.  1.  1993 


'Jaft.1,  1993 
Jon.  1.  1993 

5  Parts: 

1-699  _ (86^^19-00004-6) 21.00  Jan.  1.  1993 

700-1199 - (869-019-00005-4) 17.00  Jan.  1.  1993 

1200-€nd.  6  (6 

Reserved) „ (869-019-O0006-2) 21.00  Joa  1.  1993 

7  Parts: 

0-26  (869-019-00007-1) 20.00  Jan.  1,  1993 

27-45  (869^)19-00008-9) 13.00  Jan.  1,  1993 

46-51  - (869-017-00009-4) 18.00  Jon.  1.  1992 

52 (869-<)19-0001(>-l) 28.00  Jon.  1,  1993 

53-209 (86W)19-00011-^ 21.00  Jan.  1,  1993 

•210-299 (869-019-00012-7) 30.00  Jem.  1.  1993 

300-399 (869-01 7-00C13-2) 13.00  Joa  1.  1992 

400-699 (869-019-00014-3) 17.00  Joa  1,  1993 

700-899 (869-019-00015-1) 21.00  Jon.  1,  1993 

900-999 (869-C19-00016-0) iZJOQ  Jon.  1.  1993 

1000-1059 _ (86W)19-00017-8) 20.00  Jon.  1.  1993 

1060-1119  (869-019-00018-6) 13.00  Jon.  1,  1993 

1120-1199  (869-ClWX»19-4) 11.00  Jon.  I,  1993 

1200-1499  „ (869-019-00(320^) 27.00  Joa  1,  1993 

1500-1899  (369-019-00021-6) 17.00  Joa  1,  1993 

1900-1939  (869-019-00022-4) 13.00  Joa  1,  1993 

1940-1949  (869-017-00023-0) 23.00  Joa  1,  1992 

1950-1999  (869-017-00024-8) 26.00  Joa  1.  1992 

2000-£nd (86W)19-0(»25-9) 12.00  Jon.  1,  1993 

8  (869-019-00026-7) 20J30  Jon.  1.  1993 

9  Parts: 

1-199  (86W)  1^-00027-5) 27.00  Joa  1,  1993 

200-£nd  (869-019-00028-3) 21.00  Jon.  1,  1993 

10  Parts: 

0-50  (869-01W)002»-l) 29.00  Jon.  1,  1993 

51-199 (869-0 19-0003O-5) 21.00  Jon.  1,  1993 

200-399 .„.  (869-019-00031-3) 15.00  Jon.  1.  1993 

400-499 (869-019-00032-1) 20.00  Jon.  1.  1993 

500-£nd (86^-019-00033-0) 33.00  Jon.  1,  1993 

11  „ (869-017-00034-5) 12JJ0  Jon.  1,  1992 

12ParU: 

1-199  (869-019-00035-6) 11.00  Jon.  1,  1993 

200-219 (86W)1 7-00036-1) UJOO  Jon.  1.  1992 

220-299  .._ _ (86W)l9-0(X!37-2) 26.00  Joa  1.  1993 

300-499 (869-0)9-00038^1) 21.00  Jon.  1.  1993 

500-599  ...: (869-019-00039-9) 19J)0  Joa  1,  1993 

60(Hr>d  ..._ (869-019-00040-2) MJDO  Joa  1.  1993 

13 (869-01W)0041-l) 28.00  Joa  I.  1993 


TNIe 
14 


Slocii  Number 


1-59 (869^JT9'-00042-*J  .._..  29.00 

60-139  _ (869-017-00043-4)  —  22.00 

140-199 „ (86»-0»W)0044-5>  .„...  )2JD0 

200-1199 (86W)l*-00045-3) 22.00 

120(Hnd (869-019-00046-1) 16.00 


151 

0-299 

300-799.. 
'800-End 


(869^19^)0047-0) 14.00 

..- (869-019-00048-8J  —  25.00 

(669-019-00049-6)  —  19J)0 

0-149  (8«W»9-00050-fl) 1J0O 

•150-W9  (869-019-00051-8) .._..  17J)0 

•1000-€nd  (869-019-00052-6)  —  24.00 

17  Parte: 

1-199  (869-017-00054-0) 15.00 

200-239 (869-017-00055-8) 17.00 

24(Hnd  (869-017-00054-6) 24.00 

lOPartt: 

1-149 (869-017-00057-4) 16.00 

150-279 (869-D17-00C58-2) 19.00 

280-399 (869-017-00059-1) 14.00 

400-€nd  (869-017-00060-4) 9.50 


19  Parts: 

1-199  .„ (869-017-00061-2) 

200-€nd  _ (869-017-00062-1) 


28.00 
9.50 


Jan.  1. 1993 
Jon.  1.  1992 
Jon.  1,  1993 
Joa  1,  1993 
Joa  1.  1993 

Joa  1. 1993 
Joa  1,  1993 
Jon.  1,  1993 

Joa  1.1993 
Joa  1,1993 
Joa  1,  1993 

Apr.  1,  1992 
Apr.  1,  1992 
Ape.  1,  1992 

Apr.  1.  1992 
Apr.  1.  1992 
Apr.  1,  1992 
Apr.  1.  1992 

Apr.  1.  1992 
Apr.  1,  1992 

Apr.  1.  1992 
Apr.  1,  1992 
Apr.  1,  1992 


20  Parts: 

1-399  (869-017-00063-9) 16.00 

400-499 (869-017-00064-7) 31.00 

50(Hnd  (869-01 7-00065-5) 21.00 

21  Parts: 

1-99  (869-017-00066-3) 13.00  Apr.  1,  1992 

100-169 (869-017-0CC67-1) 14.00  Apr.  1,  1992 

170-199 (869-017-00068-0) 18.00  Apr.  1,  1992 

200-299 (869-017-00069-8) 5.50  Apr.  1,  1992 

300-499 (869-01 7-0007O-1) 29.00  Apr.  1,  1992 

500-599 (86W)1 7-00071-0) 21.00  Apr.  1,  1992 

600-799 (869-017-00072-8) 7.00  Apr.  1.  1992 

800-1299 „ (869-0 17-O0073-6) 18.00  Apr.  1.  1992 

1300-€nd (86W)1 7-00074-4) 9.00  Apr.  1,  1992 

22  Part*: 

1-299 (869-017-00075-2) 26.00  Apr.  1,  1992 

30O-€nd  (869-017-00076-1) 19.00  Apr.  1.  1992 

23  „ (869-017-00077-9) 18.00  Apr.  1,  1992 

24  Parts: 

0-199  (869-017-00078-7) 14.00  Apr.  1,  1992 

20O-499 (869-017-00079-5) 32.00  Apr.  1.  1992 

500-699 (869-017-000*0-9) 13.00  Apr.  1,  1992 

700-1699 (869-017-00081-7) 34D0  Apr.  1,  1992 

1700-Cnd  ...- , (869-017-00082-5) 13.00  Apr.  1.  1992 

25  .•_..(86»-01 7-00083-3) 25.00  Apr.  1.  1992 

26  Parts: 

§§1.0-1-1.60 (869-01 7-0C084-1) 17.00  Apr.  1.  1992 

§§  1.61-1.169 (869-017-00085-0) 33.00  Apr.  1.  1992 

§§  1.170-1.300 (869-01 7-0C086-8)  .._..  1900  Apr.  1,  1992 

§§  1.301-1400 (869-017-00087-6) 17.00  Apr.  1,  1992 

§§  1.401-1.500 (869-01 7-00C€3-4) 38.00  Apr.  1,  1992 

§§1.501-1.640 (86WD17-CCC89-2) 19.00  Apr.  1,  1992 

§§1.641-1.850 (869-0 17-0009O-6) 19.00  Apr.  1,  1992 

§§1.651-1.907 (869-017-00091-4) 23.00  Apr.  1,  1992 

§§1.908-1.1000  (869^)17-00092-2) 26.00  Apr.  1,  1992 

§§1.1001-1.1400  (869-017-00093-1) 1900  Apr.  1,  1992 

§§1.1401-€nd  (869-017-00094-9) 26.00  Apr.  1.  1992 

2-29  _..  (869-017-00095-7) 22.00  Apr.  1.  1992 

30-39 (869-017-00096-5) 15.00  Apr.  1,  1992 

40-49  (869-017-00097-3) 12.00  Apr.  1,  1992 

50-299 _.._  (869-0 1 7-00098-1) 15.00  Apr.  1,  1992 

300-499 (869-017-00099-0) 20.00  Apr.  1,  1992 

500-599 (869-019-00101-8) 6.00  *  Apr.  1,  1990 

600-€nd  (869-017-00101-5)  „....  6.50  Apr.  1,  1992 
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27  Part*: 

M99  

aOD-End  - 

an -.- 

29f>«rtK 

0-99 


ttumbar 


.  (a»-017t^)0102-3)  ....„     3100 
(S69-01 7-00103-1) UJ» 

(869-017-O0104-0)  _. 


^Apc  I,  M9I 
37  A)       July  1,  mz 


100-499 ...„ 

Safr-699 

90&-M99 
190(>-1910'(§§i9bi.lio 

I  tVIOtW) 

W0t§§W0.1000to 

lend) 

lt>)}-^«2S 

1926 

I92;-Cad 

30 


«69-017-00105-«) WJOU  Mr  1. 1W2 

(W9-01WX}106-6) fjOO  My  \,  »m 

<MW)17-OOI07^ 32J00  My  1. 1«92 

C86W)17-0010ft-2) 16^  My  I  W2 

CM9-017-00109-1)  ..„..  29J10  My  1.  WW 


tf69-0]  7-001 10^) I&jOO 

(M9-O17-00Hl-2)_.„.  9j80 

(66^)17-00112-0 14i» 

(W9-0l7^J0113-9) 30.00 


'-IW  (869-017-00114-7) 25.00 

200-699 „....  (869-0)7-001 1&-5) 19.00 

700-£nd  (869-017-001 16-3) 2SSXi 

31  Parts: 

t^'W  (869-017-001 17-1) 17.00 

200-End  (869-01 7-001 1 W) 25.00 

32  Parts: 

1-39.  VoJ.  I „ ,500 

>139.  VOJ.  W ,9.00 

11».  Vol.  Ul  .„ ,8.00 

HM9  (869-017-00119^) 30.00 

'W-3W (869-017-00120-1) 33.00 

40O-629 (869-017-00121-0) 29.00 

630-699 „ (869-017-00122-8) 14.00 

7'»-799 (869-017-00123-6) 20.00 

SOHnd  „ (869-017-00124-4) 20.00 

33  Parts: 

'-'24  _ (869-017-00125-2) 18«) 

125-199 (869-017-00126-1) 21.00 

200-End  -. (869-017-00 127-9) 23.W 

34  Parts: 

1-299  „ (869-017-00128-7) 27.00 

30O-399 (869-017-00129-5) 19.00 

^OO-Cnd  (869-017-00130-9) 32.00 

35 .(869-017-00131-7) \2J0O 

36  Parts: 

1-199  _ (869-017-O0132-5) 15.00 

200-€ncl  (869-017-00133-3) 32.00 

^ (869-017-00134-1) 17J» 

SBParts: 

0-17  „„. 

1ft-6nd  _.„ 


,„..  (869-017-00 135-0) 28.00 

....(869-017-00136-8) 28.00 


39 - (869-017-00137-«) 


16J)0 


40  Parts: 

1-51  

52  „ 

53^  

61-80  

81-85  

86^  

100-149 

150-189 

190-259 

260-299 

30Q-399 

40(W24 

425-699 

700-769  

79(Knd  

41  Chaptars: 

1. 1-1  to  1-10  .._ 

1.  HlteAppendu(.2(2 


..(869-0 17-00 138-4) 31i)0 

,.(869-017-00139-2) 33.00 

,.(869-017-00140-6) 36.00 

.(869-017-00141-4) 16.00 

.  (869-O17-00142-2) 17.00 

.(869-017-00143-1) 33.00 

.(869-017-O0144-9) UXIO 

.(869-017-00145-7) 21.00 

.(869-017-00146-5) 16.00 

.(869-017-00147-3) 36.00 

.(869-017-00148-1) 15.00 

.(869-017-00149-0) 26.00 

.(869-017-00150-3) 26.00 

.(869-017-00151-1) 23.00 

.(869-017-00152-0) TSJOO 


13JX) 

Reserved) \ZJOO 


MfLm2 

*Myl.Wt9 

My  I.  1992 

Myl.  W2 

M)r4.  m2 
My  I,  1992 
My  1.1992 

Myl,  1992 
My  1,  1992 

»My  1.  1984 

'My  I,  1984 

>My  1.  1984 

My  1.1992 

Myl,  1992 

My  1.  1992 

'My  1.  1991 

Myl.  1992 

Myl,  1992 

My  1,1992 
Myl,  1992 
My  1.1992 

M(  1.  1992 
Myl,  1992 
My  I.  1992 

My  I,  1992 

My  I.  1992 
My  1,  1992 

My  I.  1992 

Sept  I,  1992 
Sept.  I,  1992 

Myl.  1992 

My  I,  1992 
My  1.  1992 
Myl.  1992 
Myl.  1992 
My  I,  1992 
Myl,  1992 
Myl,  1992 
My  1.  1992 
Myl,  1992 
My  1.  1992 
Myl.  1992 
My  I.  1992 
Myl,  1992 
Myl,  1992 
My  1.1992 

'My  I,  1984 
'My  I.  1984 


1«a 

y*  _... 

7 _ 

6 _ 

9 

IMF 

18.  Vol.  I,  Porfi  1-6 
18,  Vol.  II,  Ports  6-19 


Stock  Ntfrnbar 


14» 


4iO 

13J0D 

♦je 

~ I3jOO 

tTT>t..l, .,,„.,..  1X00 

18.  Vol.  Ul,  Ports  20-52 1100 

19-100 :::::::  ,55 

1-100  (869-01 7-0015>«) 9.50 

101  (869-017-00154-6) 280)0 

102-200 (869-017-00155^ 11^ 

201-Cnd  (869-01 7-O0156-2) 11.00 

42  Parts: 

1-399  (869-017-00157-1) 23.00 

«»-429 (869-017-00158^ 23i)0 

<30-End  (869-017-00159-7) 31  JO 

43  Parts: 

1-999  (869-017-00160-1) 22.00 

1000-3999  (869-017-00161^ 30JX) 

<000-€fxJ (869-017-00162-7) I3J)0 


20.00 
UJOO 
XJOO 
20.00 


**  (869-017-00163-5) 

45  Parts: 

1-199  (869^17-00164-3) 

20O-499 (869-017-00165-1) 

500-1199 (869-017-00166-0) 

1200-End (869-017-00167-8)  . 

46  Parts: 

1-40 (869-017-00168-6) \7J0O 

41-*9  (869-017-00169-4) \6J0O 

70-89  _ (869-017-00170-8) tJOO 

90-139 (869-017-00171-6) 144)0 

140-155 „ (869-017-00172^)  „....  12X10 

156-165 (869-017-00173-2) 14.00 

166-199 (869^17-00174-1) UJOO 

200-499 (869-017-00175-9) 22J0O 

500-€nd  (869-017-00176-7) 14.00 

47Parta: 

0-19 (869-017-00177-5) 22.00 

20-39 (869-017-00178-3) 22J0O 

40^  (869-017-00179-1) 12.00 

70-79  (869-017-0018O-5) 2\m 

80-€nd  (869-017-00181-3) 7AJD0 

48  Chapters: 

1  (Ports  1-51)  (869-017-00182-1) 34i)0 

1  (Ports  52-99)  (869-017-00183-0) 22J0O 

2  (Ports  201-251) (869-017-00184-8) \SSJO 

2  (Ports  252-299) (869-017-00185-6)  ...„.  \2J0O 

3-6 (869-017-00186-4) 22J0O 

7-14 , (869-017-00187-2) 30.00 

15-28  (869-017-O018fr-1) 26«) 

29-€nd  (869-0 1 7-00 1 89-9) 16A) 

49  Parts: 

1-99 (869-017-00190-2)  .. 

100-177 (869-017-00191-1)  .. 

178-199 (869-017-00192-9)  .. 

200-399 (869-017-00193-7)  „ 

400-999 (869-017-00194-5) .. 

1000-1199  (869-017-00195-3) .. 

1200-End (869-017-00196-1)  .. 


50  Parts: 

1-199  (869-017-00197-0) 

20O-599 ;...  (869-017-00198-8) 

600-End  (869-017-00199-6) 

cn  Index  and  Findings 
Aids (869-019-00053^ 


72J0O 
VJOO 
19.00 
27.00 
31.00 
)9J0O 
2\m 

23D0 
20iX) 
20X)0 

36X)0 


Complele  1993  CFR  set 775^) 

Wcfofiche  CfP  Edition: 
Complete  set  (one-fime  moiling) \USXi 


»My  1,1984 

*Mtt  1,  I«I4 

>My  1,  1984 

'My  1,  1984 

»My  1,  1964 

'My  1,  1984 

'My  I.  1984 

'My  1.  1984 

'My  1,  1984 

My  1,  1992 

Myl,  1992 

'My  1,  1991 

Myl.  1992 

Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1.  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 


26.00        Oct.  1,  1992 


Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
•Oct.  1,  1991 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  I,  1992 
Oct.  1,  1992 
Oct.  I,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1.  1992 

Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 

Jon.  1,  1993 
1993 

1990 


VI 
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TW«                                 Stock  Numbar                 Pries  RavMon  Oal« 

Complete  $et  (one-time  mailing) IU.0O  1991 

Complete  set  (one-lime  moiling) 188.00  1992 

Subscription  (mailed  OS  issued) 223.00  1993 

Individual  copies 2.00  1993 


'  B«cauM  riH*  3  ii  an  annud  compilation,  ttw  votunw  and  ol  ptevkxjs  volumes 
should  b«  reloinad  as  a  pwmanent  refefence  source. 

'The  Aily  I,  )985  edition  o(  32  CFB  Pats  1-189  contains  o  note  only  lor 
Pats  1-39  inclusive.  Fa  the  ful  text  ol  the  Defense  AcQutsiticn  Regulolions 
In  Pats  1-39.  consult  the  three  CFB  volumes  Issued  as  ol  July  ),  1984.  contoining 
those  pats. 

'The  July  1.  1985  edition  ot  41  CFR  Chapters  1-100  conlons  o  rale  only 
fa  Chapters  I  to  49  Inclusive.  Fa  the  fuN  text  ol  procurement  regulotiont 
in  Chapters  1  to  49,  consult  the  eleven  CFB  volumes  Issued  os  ol  July  1. 
1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
I.  1990  to  Ma.  31.  1993.  The  CFR  volume  Issued  Apr!  1.  1990,  should  be 
retained. 

*No  omendments  to  this  volume  were  promulgated  duing  ttw  period  Apr. 
I,  1991  to  Ma.  30,  1992.  The  CFR  volume  Issued  Aprl  I.  199).  should  be 
retained. 

*No  amendments  to  tNs  volume  were  promulgated  during  the  period  July 
I,  1989  to  June  30,  1992.  The  CFR  volume  issued  July  1,  1989,  should  be  retained. 

'No  amendments  to  this  volume  were  promulgated  durmg  the  period  July 
I,  1991  to  June  30,  1992.  The  CFB  volume  Issued  July  I.  1991.  should  be  retained. 

*No  amendments  to  this  volume  were  prorrxilgated  duIng  the  penod  October 
1.  1991  to  September  30,  1992.  The  CFB  volume  issued  Octobei  1,  1991,  should 
be  retoned. 


)93 


Mt^  ^ 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

AnniMl  volume*  containin«  tb«  public  Meuaget 
•fid  •latemenli.  news  conference,  and  other 
••iecirt  popera  releawd  by  Ihc  White  Houm. 

VoImm*  for  Ike  loUowtng  yean  arc  available:  other 
volumes  not  lined  are  out  of  pnnl. 

Ronald  Reagan  g«ii^  Bush 

(■«*  I) --. *31.«  (Book  I)  „ 

IMS 

(look  U) $3240  ]l!"i  ^ 

19M 

(Book  I) .$3«4»  188a 

1M4  ^^^k'^- 

(BookH) „ .saeM        i,gg 

1985  (Book  n) t<lJ8 

f-ookO «•«  ,^, 

^••5  (Book  I) $4140 

(Book  II) -%Mm 

1981 

(Book  I) „ .$37*J  '**°*'  "^  • 

IMS 

(Book  II) 435M 

1M7 

(Book  I) SS3  J8 

1M7 

(Book  II) xam 

1988 

(Book  I) S39.00 

1988-M 
(Book  U) 


.'^t.. 
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Presidential  Documents 


Proclamation  6561  of  May  14,  1993 
Small  Business  Week,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Over  200  years  ago,  the  Constitutional  Convention  gave  America  the  founda- 
tion of  our  great  civil  and  human  rights,  as  well  as  our  commercial  rights. 
By  freeing  commerce  from  the  fetters  of  mercantilism,  our  Founding  Fathers 
released  the  creativity  and  entrepreneurial  spirit  of  the  American  people. 
Small  merchants  and  businessmen  provided  the  simple  beginnings  of  what 
has  become  a  vast  and  innovative  economy.  Since  1789,  it  has  become 
abundantly  clear  that  for  our  Nation  to  flourish,  small  businesses  must 
continue  to  succeed  and  prosper. 

Small  businesses  create  two-thirds  of  all  the  new  jobs  in  the  United  States, 
putting  the  American  Dream  within  reach  of  hundreds  of  thousands  of 
men  and  women  of  all  backgrounds.  Small  businesses  generate  more  than 
57  percent  of  all  sales  and  half  of  the  domestic  private  sector  output. 
Thousands  of  our  Nation's  most  innovative  companies  and  most  nimble 
competitors  come  from  the  ranks  of  small  businesses.  And  often,  whole 
new  industries  are  created  when  entrepreneurs  found  new  companies  to 
bring  new  products  and  services  to  market.  The  drive  that  is  required  to 
begin  and  run  a  small  business  illustrates  the  determination,  hard  work, 
and  community  involvement  that  are  so  essential  to  our  free  enterprise 
system. 

We  must  recognize  these  contributions  and  help  small  business  help  the 
country,  creating  jobs  and  wealth.  Those  willing  to  take  risks  must  be 
rewarded;  government  must  implement  sensible  regulations  and  attack  the 
enormous  costs  of  health  care  that  stifle  the  growth  of  so  many  American 
companies.  America  must  continue  to  be  a  fertile  land  for  industry. 

NOW.  THEREFORE.  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  May  9 
through  May  15.  1993.  as  the  30th  "Small  Business  Week."  and  I  call 
on  every  American  to  join  me  in  recognizing  the  importance  and  contribu- 
tions of  small  businesses  across  the  Nation. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appHcability  and  legal  effect  most  of  which 
are  iteyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  SuperlnterxJent  of  Documents.  Prices  ol 
new  booits  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION;  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  rules  of  practices 
and  procedures  at  5  CFR  part  1201  by 
revising  appendix  II  to  reflect:  (l)  The 
relocation  of  its  Boston  Regional  Office; 
(2)  the  new  facsimile  number  of  its 
Seattle  Regional  Office;  and  (3)  the 
current,  correct  postal  rip  codes  for  each 
of  its  regional  offices.  For  ease  of 
reference,  the  Board  is  republishing 
appendix  II  to  part  1201  in  its  entirety. 
EFFECTIVE  DATE:  May  18, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Duward  Sumner,  Public  Affairs  Officer, 
(202) 653-8892. 

SUPPt.EMENTARY  INFORMATKM: 

List  of  Subiects  in  9  CFR  Part  1201 

Administrative  practice  and 
procedure,  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— (AMENDED] 

1.  Authority  for  5  CFR  part  1201 
continues  to  read: 

Anthority:  5  U.S.C  1024  and  7701  unless 
otherwise  noted. 

2.  Appendix  II  to  part  1201  is  revised 
to  read: 

Appendix  II  to  Part  1021— Appropriate 
Re^onal  Office  for  Filing  Appeals 

All  submissions  shall  be  addressed  to 
the  Regional  Director,  Merit  Systems 
Protection  Board,  at  the  addresses  listed 
below,  according  to  geographic  region  of 


the  employing  agency  or  as  required  by 
§  1201.4(d)  of  this  part.  Address  of 
Appropriate  Regional  Office  and  Area 
SeiVed: 

1.  AtlanU  Regional  Office,  401  W. 
Peachtree  Street,  NW.,  10th  floor, 
Atlanta,  Georgia  30308.  Facsimile  No.: 
(404)  730-2767  (Alabama,  Florida. 
Georgia,  Mississippi,  North  Carolina, 
and  South  Carolina). 

2.  Boston  Regional  Office,  99  Summer 
Street,  suite  1810,  Boston, 
Massachusetts  02110.  Facsimile  No.: 
(617)  424-5708  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont). 

3.  Chicago  Regional  Office.  230  South 
Dearborn  Street,  31st  fioor,  Chicago, 
Illinois  60604,  Facsimile  No.:  (312) 
886-4231  (Illinois  (all  locations  north 
of  Springfield).  Indiana,  Michigan, 
Minnesota.  Ohio,  and  Wisconsin). 

4.  Etellas  Regional  Office.  1100 
Commerce  Street,  room  6F20.  Dallas, 
Texas  75242  Facsimile  No.:  (214) 
767-0102  (Arkansas,  Louisiana, 
Oklahoma,  and  Texas). 

5.  Denver  Regional  Office,  730  Simms 
Street,  suite  301.  P.O.  Box  25025. 
Denver,  Colorado  80225,  Facsimile 
No.:  (303)  231-5205  (Arizona, 
Colorado,  Kansas.  Montana,  Nebraska, 
Nevada,  New  Mexico,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming). 

6.  New  York  Regional  Office,  26  Federal 
Plaza,  room  3137-A,  New  York,  New 
York  10278,  Facsimile  No.:  (212)  264- 
1417  (New  York,  Puerto  Rico,  Virgin 
Islands,  and  the  following  counties  in 
New  Jersey:  Bergen,  Essex,  Hudson, 
Hunterdon,  Morris,  Passaic.  Somerset, 
Sussex,  Union,  and  Warren). 

7.  Philadelphia  Regional  Office.  U.S. 
Customhouse,  room  501,  Second  and 
Chestnut  Streets.  Philadelphia, 
Pennsylvania  19106,  Facsimile  No.: 
(215)  597-3456  (Delaware, 
Pennsylvania,  Virginia — except  cities 
and  counties  served  by  Washington 
Regional  Office,  West  Virginia,  and 
the  following  counties  in  New  Jersey: 
Atlantic,  Burlington.  Camden,  Cape 
May,  Cumberland.  Gloucester, 
Mercer,  Middlesex,  Monmouth, 
Ocean,  and  Salem). 

8.  St.  Louis  Regional  Office,  911 
Washington  Avenue,  room  410,  St. 
Louis,  Missouri  63101,  Facsimile  No.: 
(314)  425-4294  (Illinois  (Springfield 
and  all  locations  south),  Iowa, 
Kentucky,  Missouri,  and  Tennessee). 

9.  San  Francisco  Regional  Office,  525 
Market  Street,  room  2800,  San 


Francisco,  California  94105,  Facsimile 
No.:  (415)  744-3194  (California). 

10.  Seattle  Regional  Office,  915  Second 
Avenue,  suite  1840,  Seattle, 
Washington  98174,  Facsimile  No.: 
(206)  220-7982  (Alaska,  Hawaii, 
Idaho,  Oregon,  Washington,  and 
Pacific  overseas  areas). 

11.  Washington  Regional  Office.  5203 
Leesburg  Pike,  suite  1109.  Falls 
Church.  Virginia  22041.  Facsimile 
No.:  (703)  756-7112  (Washington, 
DC.  Maryland,  all  overseas  areas  not 
otherwise  covered,  and  the  following 
cities  and  counties  in  Virginia: 
Alexandria.  Falls  Church.  Arlington. 
Fairfax  City.  Fairfax  County. 
Loudoun,  and  Prince  William). 
Dated:  May  12, 1993. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 

[PR  Doc.  93-11700  Filed  5-17-93;  8.45  am] 
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DEPARTMEhrr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

rOocket  No.  92-MM-240-AD;  Anwncknwit 
39-8577;  AD  93-09-11] 

Airworthiness  Directives;  Beech  Model 
400A  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400A 
airplanes,  that  requires  a  one-time 
inspection  to  verify  that  attachment 
clips  have  been  installed  on  the  support 
structure  of  the  aft  fuel  filler  tank,  and 
installation  of  the  clips,  if  necessary. 
This  amendment  is  prompted  by  reports 
that  certain  of  these  airplanes  have  oeen 
delivered  without  the  aft  fuel  filler  tank 
attachment  clips  installed.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  aft  fuel  filler  tank  installation. 
DATES:  Effective  June  17, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  17, 
1993. 
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ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Beech  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

F0«  FURTHER  INFORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
Airframe  Branch,  ACE-120W,  FAA, 
Small  Airplane  Directorate,  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Beech  Model  400A 
airplanes  was  published  in  the  Federal 
Register  on  February  18, 1993  (58  FR 
8916).  That  action  proposed  to  require 
a  one-time  inspection  to  verify  that 
attachment  chps  have  been  installed  on 
the  support  structure  of  the  aft  fuel  filler 
tank,  and  installation  of  the  clips,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  32  Model 
400A  airplanes  of  the  afi^ected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  21  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figiues,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  te  be 
$16,170,  or  $770  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g}:  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^-09-11  Beech:  Amendment  39-8577. 
Docket  92-M-240-AD. 

Applicability:  Model  400A  airplanes;  serial 
numbers  RK-2  through  RK-33,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  aft  fuel  filler  tank  installation, 
accomplish  the  following: 

(a)  Within  200  hours  time-in-service  after 
the  effective  date  of  this  AD,  inspect  the  aft 
fuel  filler  tank  installation  to  verify 
installation  of  attachment  clips,  part  numbers 
128-920021-61  and  12&-920021-63,  in 
accordance  with  Beechcraft  Service  BuUeUn 
2468.  dated  October  1992. 

(1)  If  the  aUachment  clips  are  installed,  no 
further  action  is  required  by  this  AD. 

(2)  If  no  attachment  clips  are  installed, 
prior  to  further  flight,  install  the  attachment 
clips  in  accordance  with  the  service  buileUn. 


(b)  An  alternative  method  of  compliance  oi 
adjustment  of  the  compliance  time  thai 
provides  an  acceptable  level  of  safety  may  b« 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriain 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO 

Note:  Information  concerning  the  existpnce 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  th<> 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  and  installation  shall  l>o 
done  in  accordance  with  Beechcraft  Service 
Bulletin  2468.  dated  October  1992.  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  from  Beech 
Aircraft  Company,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate^ 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100,  Mid 
Continent  Airport,  Wichita,  Kansas;  or  at  tho 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
June  17, 1993. 

Issued  in  Renton,  Washington,  on  May  11 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  93-11746  Filed  5-17-93;  8:45  am) 
BIUJNQ  CODE  4«10-1»-P 


14  CFR  Part  39 

[Docket  No.  92-NM-232-AO;  Amendment 
39-8579;  AD  93-09-13] 

Alrworthineu  Directives;  de  Havllland, 
Inc..  Model  DHC-8-100  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-8-100  and  -300  series 
airplanes,  that  requires  removing  all 
aluminiun  washers  that  are  installed  at 
the  connection  of  the  DC  feeder  cable  to 
the  bus  bar,  and  replacing  them  with 
steel  washers.  This  amendment  is 
prompted  by  reports  that  the  DC  feeder 
cables  are  loosening  and  corroding  at 
the  point  where  they  connect  to  the  bus 
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bar  The  actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  conductivity, 
which  coulcl  lead  to  overheat  damage  to 
wiring  or  connectors. 
DATES:  Effective  June  17, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  17. 
1993 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Garrati 
Boulevard.  Downsview.  Ontario  M3K 
I Y5.  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  1601  Land 
Avenue.  SW..  Renton,  Washington,  oi  at 
the  FAA.  Engine  and  Propeller 
Directorate.  New  YoA  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  room  202.  Valley  Stream.  New 
York:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW 
suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Electrical  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202.  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
appUcable  to  certain  de  Havilland 
Model  DHC-8-100  and  -300  series 
airplanes  was  pubUshed  in  the  Federal 
Register  on  January  22, 1993  (58  FR 
5671).  That  action  proposed  to  require 
removing  all  aluminum  washers  that  are 
installed  at  the  connection  of  the  DC 
feeder  cable  to  the  bus  bar.  and 
reolacing  them  with  steel  washers. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

Chie  commenter  notes  that  during  its 
modification  program,  it  found  an  error 
in  Figure  3  of  de  Havilland  Alert  Service 
Bulletin  S.B.  A8-24-44.  dated  October 
23, 1992:  connector  2449-TBl  is 
misidentified  as  connector  2431-TBl. 
The  commenter  states  that  the  cormector 
identified  in  this  service  bulletin  is 
associated  with  an  auxiliary  power  unit 
generator,  and  is  not  installed  on  any  of 
its  airplanes.  The  commenter  further 
uotes  that  it  has  already  accomplished 
the  modification  without  any  difficulty. 


The  FAA  acknowledges  the  error  in  the 
manufacturer's  service  bulletin,  but  has 
determined  that  the  error  is  not 
significant,  and  will  not  interfere  with 
the  successful  completion  of  the 
reouired  modification. 

The  same  commenter  requests  that 
paragraph  (a)  of  the  proposal  be  revised 
to  require  modification  of  only  the 
wiring  terminals  located  in  the  cabin 
under  the  v^rings,  instead  of  modification 
of  all  of  the  wiring  terminals.  The 
commenter  states  that  these  two  wiring 
terminals  are  the  only  terminals  that  axe 
susceptible  to  corrosion.  The 
commenter  further  states  that  during 
modification  of  the  terminals  installed 
on  its  fleet,  it  noted  that  the  other 
terminals  had  only  minor  defects,  which 
would  not  affect  system  operation.  The 
FAA  does  not  conciu*  with  the 
commenter's  request.  The  FAA  has 
determined,  based  on  field  reports,  that 
all  six  wiring  terminals  are  susceptible 
^o  corrosion,  hi  addition,  the  commenter 
has  not  provided  data  to  indicate  that 
there  are  design  details  or  operational 
considerations  that  would  prevent  the 
development  of  corrosion  in  any  of  the 
other  wiring  terminals.  The  FAA  has 
determined  that  all  six  wiring  terminals 
need  to  be  modified  in  order  to  ensure 
that  the  problems  associated  with 
corrosion  are  positively  addressed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  108  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$285  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$60,480,  or  $560  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the. 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AnMndMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-09-13  0«  HaviUand.  Inc.:  Amendment 
3»-8579.  Docket  92-NM-232-AD. 

Applicability:  Model  DHC-»-100  and  -300 
series  airplanes  on  which  Modification  8/ 
1970  has  not  been  accomplished;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  conductivity,  which 
could  lead  to  overheat  damage  to  wiring  or 
connectors,  accomplish  the  following: 

(a)  Within  60  days  af^er  the  effective  date 
of  this  AD.  replace  aluminum  washers 
installed  at  the  bus  bar  connections  with 
steel  washers,  in  accordance  with  de 
Havilland  Alert  Service  Bulletin  S.B.  A8-24- 
44,  dated  October  23. 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certincation  Office  (AGO).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
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operate  the  airplane  to  a  location  when  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  de  Havilland  Alert  Service 
Bulletin  S.B.  A8-24-44.  dated  October  23, 
1992.  This  incorporation  by  reference  ww 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  VS.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
6om  de  Havilland,  Inc.  Garratt  Boulevard, 
Downsview,  Ontario  M3K  lYS,  Canada. 
Copies  may  be  inspectbd  at  the  PAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Ronton.  Washingtoo;  or  at  the 
PAA.  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office.  181  South 
Pranklin  Avenue,  Room  202,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  etfective  on 
June  17, 1993. 

Issued  in  Renton.  Washington,  on  May  11. 
1993. 

David  G.  Hmiel, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  (Certification  Service. 
|FR  Doc  93-11745  Filed  5-17-93;  8:45  am) 

8IUJN0  COOC  4»10-«>-r 


14  CFR  Part  39 

[Dockat  Na  9a-MM-197-AO;  AiiMndnMnt 
3»-a578;  AD  93-09-12] 

Airworthinesa  Directivea;  Fokker 
Model  F27  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
series  airplanes,  that  requires  a  one-time 
high  frequency  eddy  current  inspection 
to  detect  fatigue  cracks  on  the  main 
landing  gear  (MLG)  upper  members  at 
the  intersection  of  the  side  face  and  the 
cross  bore;  replacement  of  cracked 
upper  members;  rework  of  the  upper 
members;  end  reporting  findings  of 
cracks  that  exceed  certain  limits.  This 
amendment  is  prompted  by  a  report  of 
fatigue  cracks  found  on  two  NfLG 
assembly  upper  members  at  the 
intersection  of  the  side  face  and  the 
cross  bore.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
MLG. 
DATES:  Effective  June  17. 1993. 

The  incorporation  by  refierence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  17, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199 


North  Foiriax  Street,  Alexandria. 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Etocket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy ).  Dulin,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUf>f>LEMB<TARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F27 
series  airplanes  was  published  in  the 
Federal  Register  on  February  17, 1993 
(58  FR  8721).  That  action  proposed  to 
require  a  one-time  high  frequency  eddy 
current  inspection  to  detect  fatigue 
cracks  on  the  main  landing  gear  (MLG) 
upper  members  at  the  intersection  of  the 
side  face  and  the  cross  bore; 
replacement  of  cracked  upper  members: 
rework  of  the  upper  members;  and 
rep>orting  findings  of  cracks  that  exceed 
certain  Umits. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,375.  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034.  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g};  and  14  CFR 
11.89. 

S  39.13    (Aimndedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-09-12  Fokker  Amendment  39-8578. 
Docket  92-NM-197-AD. 

Applicability:  Model  F27  series  airplanes; 
serial  numbers  10102  through  10684, 
inclusive,  10686, 10687,  and  10689  through 
10692,  inclusive;  on  which  Dowty  Rotol 
main  undercarriage  upper  members.  P/N 
200463301,  200251300.  200251301, 
200367300,  or  200680300,  are  installed; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  landing  gear 
(MLG),  accomplish  the  following: 

(a)  Within  9  months  after  the  effective  date 
of  this  AD,  perform  a  high  frequency  eddy 
current  inspection  to  detect  cracks  in  the 
upper  members  of  the  MLG,  in  accordance 
with  Fokker  Service  Bulletin  F27/32-162, 
dated  March  8. 1991.  (1)  If  no  crack  is  found, 
prior  to  further  flight,  mark  the  upper 
members  in  accordance  with  Fokker  Service 
Bulletin  F27/32-162,  dated  March  8, 1991. 

(1)  If  no  crack  is  found,  prior  to  further 
flight,  mark  the  upper  members  in 
accordance  with  Fokker  Service  Bulletin 
F27/32-162,  dated  March  8. 1991. 
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(2)  If  any  crack  is  found,  prior  to  further 
flight,  replace  the  cracked  upper  member 
with  one  that  ha«  been  inspected  and  has 
been  found  to  be  free  of  cracks,  or  with  one 
that  has  been  reworked,  in  accordance  with 
the  sendee  bulletin. 

(b)  Within  12,000  landings  since  the  last 
overhaul,  or  within  6  months  after  the 
effiBctive  date  of  this  AO,  whichever  occurs 
later,  rework  upper  members  of  the  MLG  that 
have  not  been  re%vorked  previously,  in 
accordance  with  Pokker  Service  Bulletin 
P27/32-162.  dated  March  8. 1991. 

(c)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AO,  report  the  finding  of  any  crack  that 
exceeds  0.1  inch  (2.54  mm)  to  Dowty 
Aerospace  Customer  Support  Center,  Service 
Manager,  P.O.  Box  49,  Steriing,  Virginia 
20167;  or  fax  (703)  430-4932.  Reports  must 
include  the  extent  and  location  of  cracks,  the 
part  number  or  issue  number  of  the  cracked 
upper  member,  the  total  number  of  landings 
on  the  cracked  upper  member,  and  the  total 
number  of  landings  since  overhaul  of  the 
cracked  upper  member.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Staadardiration  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspection,  marking,  replacement, 
and  rework  procedures  shall  be  done  in 
accordance  with  Pokker  Service  Bulletin 
F27/32-162.  dated  March  8, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Pokker 
Aircraft  USA,  Inc.,  1199  North  Fairfax  Street, 
Alexandria,  Virginia  22314.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
June  17. 1993. 


Issued  in  Renton,  Washington,  on  May  11, 
1993. 

David  CHmid. 

Acting  Uanager,  Transport  Airplane 
Dinctomte.  Aircmfi  Certification  Service. 
[PR  Doc  93-11747  Filed  5-17-93;  8:45  am) 
■UJNO  COM  «1»-1»# 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 

[TJ>.S470] 

mN  1545nAR21 

Intercompany  Tranefer  Pricing 
Regulatlone  Under  Section  482; 
Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  the  temporary  regulations 
(T.D.  8470),  which  was  published  in  the 
Federal  Register  on  Thursday,  January 
21.  1993  (58  FR  5263).  The  temporary 
regulations  relate  to  intercompany 
transfer  pricing. 
EFFECTIVE  DATE:  April  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Sim 
Seo  of  the  Office  of  Associate  Chief 
Counsel  (International),  (202)  622-3840 
(not  a  toll-firee  call). 

SUFPlfMENTARY  MFORMATION: 
Background 

The  regulation  that  is  the  subject  of 
this  correcting  amendment  relates  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  482  of  the  Internal 
Revenue  Code. 

On  Tuesday,  April  6, 1993,  a 
correction  to  T.D.  8470  was  published 
in  the  Federal  Register  at  58  FR  17775. 
This  correction  notice  added  the  text  of 
§  1.482-7T  to  T.D.  8470.  The  text  of 
§  1.482-7T,  as  pubhshed,  inadvertently 
omitted  language  from  these  provisions. 
This  docimient  contains  the  language 
that  was  originally  intended  for 
publication. 

Need  fiM'  Correction 

As  published,  the  temporary 
regulation  contains  errors  that  may 
prove  to  be  misleading  and  is  in  need 
ofclariHcation. 

List  of  Subjects  in  26  CFR  1.446-1 
Through  1.483-ZT 

Accounting,  Income  taxes,  Reporting 
and  recordkeeping  requirements. 


PART  1-4NCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1986 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26 use  7805  *  •  • 

Par.  2.  Section  1.482-7T  is  revised  to 
read  as  follows: 

11.482-71    Com  sharing. 

Where  a  member  of  a  group  of 
controlled  entities  acquires  an  interest 
In  intangible  property  as  a  participating 
party  In  a  bona  fide  cost  sharing 
arrangement  with  respect  to  the 
development  of  such  intangible 
property,  the  district  director  shall  not 
make  allocations  with  resp>ect  to  such 
acquisition  except  as  may  be 
appropriate  to  reflect  each  participant's 
arm's  length  share  of  the  costs  and  risks 
of  developing  the  property.  A  bona  fide 
cost  sharing  arrangement  is  an 
agreement,  in  writing,  between  two  or 
more  members  of  a  group  of  controlled 
entities  providing  for  the  sharing  of  the 
costs  and  risks  of  developing  intangible 
property  in  return  for  a  specified 
interest  in  the  intangible  property  that 
may  be  produced.  In  order  for  the 
arrangement  to  qualify  as  a  bona  fide 
arrangement,  it  must  reflect  an  effort  in 
good  faith  by  the  participating  members 
to  bear  their  respective  shares  of  all  the 
costs  and  risks  of  development  on  an 
arm's  length  basis.  In  order  for  the 
sharing  of  costs  and  risks  to  be 
considered  on  an  arm's  length  basis,  the 
terms  and  conditions  must  be 
comparable  to  those  which  would  have 
been  adopted  by  unrelated  parties 
similarly  situated  had  they  entered  into 
such  an  arrangement.  If  an  oral  cost 
sharing  arrangement,  entered  into  prior 
to  April  16, 1968,  and  continued  in 
en^ect  after  that  date,  is  otherwise  in 
compliance  with  the  standards 
prescribed  in  this  section,  it  shall 
constitute  a  bona  fide  cost  sharing 
arrangement  if  it  is  reduced  to  writing 
prior  to  January  1, 1969. 
DaleD.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  93-11644  Filed  5-17-93;  8:45  am) 
MUJNO  cooc  4aie-ei-u 
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DEPARTMENT  OF  TRANSPORTATXM      Federalism 


CoMt  Guard 
33  CFR  Part  100 


[CQ07  93-32] 


Special  Local  Regulatlona:  Cfty  of 
Georgetown,  SC 

AGO«CY:  Coast  Guard.  DOT. 
ACnON:  Temporary  final  rula 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Downto%vn 
Georgeto%vn  Revitalization  Association's 
Harborwalk  Boat  Races.  This  evMit  will 
be  held  from  1  p.m.  EDT  to  5  p.m.  EDT 
on  June  27, 1993,  on  the  Sampit  River 
at  Georgetown,  South  Carolina.  The 
regulations  are  needed  to  provide  for  the 
safety  of  Ufe  on  navigable  watws  during 
the  event 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  Jtme  27, 1993  from 
1  p.m.  EDT  and  terminate  on  June  27, 
1993  at  5  p.m.  EDT. 

FOR  FURTHER  MFORIMTION  CONTACT:  CDR 
A.A.  Sarra.  Coast  Guard  Group 
Charleston,  at  (803)  724-7619. 

SUPPLEMEMTARY  MFORMATKM:  In 
accordance  with  5  U.S.C  553.  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  updated  information 
to  hold  the  event  was  not  received  until 
March  22, 1993,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  eRioctive 
date. 

Drafting  Infonnatioa 

The  drafters  of  these  regulations  are 
LTJG  J.M.  Sicard,  Assistant  Operations 
Officer,  Coast  Guard  Group  Charleston, 
project  officer,  and  LT.  J.M.  Losego. 
profect  attorney,  Sevendi  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulations 

The  American  Power  Boat  Race 
Association  is  sponsoring  the 
Harborwalk  Boat  Races.  Sixty  (60) 
participants  will  be  racing  14  to  20  foot 
outboard  pleasure  craft  on  a  circular 
course  on  the  Sampit  River, 
Georgetown,  South  Carolina.  The  boats 
will  be  competing  at  high  speeds, 
creating  an  extra  hazard  in  the  navigable 
waters.  These  regulations  are  required  to 
provide  for  the  safety  of  life  on  the 
navigable  waters  during  the  running  of 
the  Harborwalk  Boat  Races. 


This  action  has  been  analyzed  in 
accordance  with  the  prindplae  and 
criteria  ccHitained  in  Executive  Order 
12612,  aiKi  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
fisderalism  implications  to  warrant  the 
pr^Mration  of  a  Federalism  Assessment. 

EnvifonmeBtai  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.08  of 
Commandant  Instruction  M1647S.1B, 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 
Specifically,  the  Coast  Guard  has 
consulted  with  South  Carolina  Wildlife 
and  Marine  Resources,  the  Army  Corps 
of  Engineers,  and  the  National  Marine 
Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  Jeopardize  the  continued  existence 
of  protected  species. 

List  of  Sub|ecU  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regttlatians 

In  conslderatian  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

AwAoritr'  33  VS-C  1233, 49  CFR  1.46  uid 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T0732 
is  added  as  follows: 

f10OJS.T0732    City  olGM)rgalown,  South 


a.  Regulated  area:  A  regulated  area  is 
established  on  that  portion  of  the 
Sampit  River  at  Georgetown.  South 
Carolina  bounded  by  one  line  running 
&t>m  79  degrees.  15.79  minutes  West.  33 
degrees,  21.65  minutes  North  to  79 
degrees,  16.92  minutes  West,  33 
degrees,  21.65  minutes  North,  and 
another  line  running  from  79  degrees, 
17.30  minutes  West,  33  degrees,  22.04 
minutes  North  to  79  degrees,  17.30 
minutes  West,  33  degrees.  21.95 
minutes  North. 

(b)  Special  local  regulations:  Entry 
into  the  regulated  area  by  other  than 
event  participants  is  prohibited.  After 
termination  of  the  Harbor  Walk  Boat 
Races  on  June  27, 1993,  all  vessels  may 
resume  normal  operation. 

(c)  Effective  dates:  These  regulations 
become  effective  on  June  27, 1993  6x>m 
1  p.m.  EDT  and  terminate  oo  June  27, 
1993  at  5  p.m.  EDT. 


Dated:  May  3, 1993. 
WJ>.  Laahy, 

Rear  Admiml.  U.S.  Coast  Guard.  Comnnwder. 
Seventh  Coast  Guard  District. 
[FR  Doc.  93-1 1 739  Filed  S-17-93;  8:45  ami 
INiMQ  COOE  4aie-u-M 


33  CFR  Part  100 

[CQD7S3-31I 

Special  Local  Raguiationa;  City  of 
Miami  Baach,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  kit  the  Miami  Offshore 
Grand  Prix.  This  event  will  be  held  on 
May  22, 1993.  from  11  a.m.  EDT 
(Eastern  Daylight  Time)  until  2  p.m. 
EDT.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  Hiese  regulations  will 
become  effective  on  May  22. 1993.  at  11 
a.m.  EDT  and  terminate  on  May  22. 
1993  at  3  p.m.  EDT. 
FOR  FURTHER  MFORMATION  CONTACT: 
LTJG  M.W.  Rudningen,  Coast  Guard 
Group  Miami,  at  (305)  535-4536. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  updated  information 
to  hold  the  event  was  not  received  until 
April  19. 1993.  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  e&ctive 
date. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
Jacqueline  Losego,  Project  Attorney, 
Seventh  Coast  Guard  District  Legal 
Office,  and  LTJG  Mark  Rudningen, 
Proiect  Officer,  Coast  Guard  Group 
Miami. 

Discussion  of  Regulations 

The  Offshore  Power  Boet  Racing 
Association  is  ^Kinsoring  a  high  speed 
power  boat  race  with  approxLmately 
seventy  (70)  race  boats  ranging  in  length 
from  20  fiset  to  50  feet.  There  will  be 
approximately  two  hundred  (200) 
spectator  craft.  The  race  will  take  place 
in  the  Atlantic  Ocean  Just  off  Miami 
Beadi.  The  race  course  is  an  elongated 
oval  of  14.7  miles  with  four  comer 
check  points  and  will  be  (300)  feet  wide. 
The  power  boats  will  be  competing  at 
high  speeds  and  at  close  range  around 
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the  prescribed  course,  creating  an  extra 
hazard  in  the  navigable  waters. 

Federalism 

I  This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
iederalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  section  2.B^.0a  of 
Commandant  Instruction  M1647S.1B, 
and  this  proposal  has  been  determined 
to  be  categorically  excluded. 
Specifically,  the  Coast  Guard  has 
oonsulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  Jeopardize  the  continued  existence 
of  protected  species. 

List  of  Subjects  in  33  CFR  Part  100 

I  Marine  safety,  Navigation  (wateii. 
RegulatioiM 

'  In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

,  1.  The  authority  citation  for  part  100 
cpndnues  to  read  as  follows: 

;  AuUwritr-  33  U^C  1233. 4ft  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  10a35-T0731 
ii  added  to  reed  as  follows: 

f)100J5-T0731    CHy  of  Miami  B6M:h,FL. 

(a)  Regulated  area:  A  regulated  area  is 
established  by  a  line  that  connects  the 
following  four  points:  25''-52'-45"  N, 
SO^-OZ'-IS"  W,  at  the  northwest  comer; 
ZS'-sa'-lS"  N,  BO'-oe'-as"  W.  at  the 
northeast  corner;  25°-46'-30^  N,  80°- 
or-SS"  W,  at  the  southwest  comer;  and. 
25°-46'-30"  N.  BO'-oe'-ftO"  W.  at  the 
southeast  comer. 

(b)  Special  local  regulations: 

(1)  Entry  into  the  regulated  area  is 
prohibited  to  nonparticipating  vessels, 
unless  authorized  by  the  Patrol 
Commander.  At  the  completion  of  the 
scheduled  races  and  departure  of 
participants  from  the  regulated  area, 
tifdiic  may  resume  normal  operations. 
1(2)  A  succession  of  not  fewer  than  5 
short  whistle  or  hom  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stc^ 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  %top  immediately. 


(c)  Effective  dates:  These  regulations 
become  effective  on  May  22, 1993,  from 
11  a.m.  EDT,  and  terminate  on  May  22, 
1993,  at  3  p.m.  EDT. 

Dated:  April  30. 1993. 
W.P.  Leahy. 

Fear  Admiral,  U.S.  Coast  Guard.  Commander, 

Seventh  Coast  Guard  District. 

[FR  E)oc.  93-11740  Filed  5-17-93;  8:45  am] 
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33CFRPart100 

[CGD  09-93-OSl 

Special  Local  Regulationa:  Buicfc 
Watersports  Weskend,  Saginaw  River, 
Bay  City,  IM 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  mle. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  Buick  Watersports 
Weekend.  This  event  will  be  held  on  the 
Saginaw  River  between  the  Liberty 
Bridge  and  the  Veterans  Memorial 
Bridge  on  July  23-25, 1993.  The  effect 
of  these  regulations  will  be  to  restrict 
general  navigation  in  the  Saginaw  River 
between  the  Liberty  Bridge  and  the 
Veterans  Memorial  Bridge.  The  Buick 
Watersports  Weekend  will  include  a 
closed  course  hydroplane  race  involving 
several  inboard  hydroplanes,  various 
personal  and  ski-show  watercraft.  a 
professional  water-ski  team,  ski 
jumping.  Water  Fountain  systems,  and 
tall  ships  which  could  pose  hazards  to 
navigation  in  the  area.  These  regulations 
are  needed  to  provide  for  the  safety  of 
life,  limb  and  property  on  navigable 
waters  during  the  event. 
EFFECnVE  DATE:  These  regulations 
become  effective  from  6  a.m.  until  6 
p.m.  (EDST)  July  23,  1993,  from  6  a.m. 
until  11  p.m.  (EDST)  July  24, 1993,  and 
from  6  a.m.  until  9  p.m.  (EDST)  on  July 
25.  1993. 

FOR  RmTHER  INFORMATION  CONTACT: 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class,  U.S.  Coast 
Guard.  Aids  to  Navigation  k  Waterways 
Management  Branch,  Ninth  Coast  Guard 
District,  1240  East  9th  Street,  Cleveland, 
Ohio  44199-2060.  (216)  522-3990. 
SliPPI^MENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
mlemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
until  March  31, 1993,  and  there  was  not 


sufficient  time  remaining  to  publish 
proposed  mles  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafiing  Inii>rmatioa 

The  drafters  of  this  regulation  are 
William  A.  Thibodeau.  Marine  Science 
Technician  Second  Class.  U.S.  Coast 
Guard,  project  officer.  Aids  to 
Navigation  and  Waterways  Management 
Branch  and  M.  Eric  Reeves. 
Commander,  U.S.  Coast  Guard,  project 
attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

DiscuseioB  of  Regulationa 

The  Buick  Watersports  Weekend  will 
be  held  on  the  Saginaw  River  between 
the  Liberty  Bridge  and  the  Veterans 
Memorial  Bridge  on  July  23.  24  and  25. 
1993.  The  Buick  Watersports  Weekend 
will  include  a  closed  course  hydroplane 
race  involving  several  inboard 
hydroplanes,  various  personal  and  ski- 
show  watercraft,  a  professional  water> 
ski  team,  ski  jumping.  Water  Fountain 
systems,  and  tall  ships  which  could 
pose  hazards  to  navigation  in  the  area. 
The  effect  of  these  regulations  will  be  to 
restrict  general  navigation  in  the 
Saginaw  River  between  the  Liberty 
Bridge  and  the  Veterans  Memorial 
Bridge  for  the  safety  of  spectators  and 
participants.  However,  there  will  be  two 
15  minute  breaks  in  the  morning  and 
two  15  minute  breaks  in  the  afternoon 
along  with  a  30  minute  break  at 
approximately  12:00  P.M.  to  allow 
vessel  traffic  to  transit  the  area. 
Commercial  vessel  traffic  shall  have 
priority  passage.  These  regulations  are 
needed  to  provide  for  the  safety  of  fife, 
limb,  and  property  on  navigable  waters 
during  the  event.  Any  vessel  desiring  to 
transit  the  regulated  area  may  do  so  only 
with  prior  approval  of  the  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard  Station  Saginaw  River.  MI). 

These  regulations  are  issued  pursuant 
to  33  U.SX:.  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Federalism  ImpUcatiooa 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Enviroament 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that,  under 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B, 
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they  are  categorically  excluded  from 
fur^er  environmental  documentation. 

Economic  AeaeMment  and  Certification 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq. 

Collection  of  Information 

These  regulations  will  impose  no 
collection  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-(AMENDE01 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  section  100.35-T0964  to  read 
as  follows: 

110035-10964    Buick  Watareports 
Weekend,  Saginaw  River.  Bay  City,  Mt 

(a)  Regulated  area:  That  portion  of  the 
Saginaw  River  bom  the  Liberty  Bridge 
en  the  north  to  the  Veterans  Memorial 
Bridge  on  the  south. 

(b)  Special  Local  Regulations:  (1)  The 
Coast  Guard  will  be  regulating  all  vessel 
navigation  and  anchorage  in  the 
regulated  area.  Except  for  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Patrol 
Commander. 

(2)  Any  vessel,  not  authorized  to 
participate  in  the  event,  desiring  to 
transit  the  regulated  area  may  do  so  only 
with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Transiting  vessels  will  be 
operated  at  bare  steerageway,  and  will 
exercise  a  high  degree  of  caution  in  the 
area. 

(3)  There  will  be  two  15  minute 
breaks  in  the  morning  and  two  15 


minute  breaks  in  the  afternoon  along 
with  8  30  minute  break  at  approximately 
12  p.m.  to  allow  vessel  traffic  to  transit 
the  area.  Commercial  vessel  traffic  shall 
have  priority  passage. 

(c)  Patrol  Commander.  (1)  The  Coast 
Guard  will  patrol  the  regulated  area 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Commander  (Officer 
in  Charge,  U.S.  Coast  Guard  Station 
Saginaw  River,  MI).  The  Patrol 
Commander  may  be  contacted  on 
channel  16  (156.8  MHZ)  by  the  call  sign 
"Coast  Guard  Patrol  Commander". 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
op>eration  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
Ufe,  limb  and  property. 

(d)  Effective  Date:  These  regulations 
will  become  effective  from  6  a.m.  imtil 
6  p.m.  (EDST)  on  July  23, 1993,  from  6 
a.m.  until  11  p.m.  (EDST)  on  July  24, 
1993,  and  from  6  a.m.  until  9  p.m. 
(EDST)  on  July  25, 1993,  unless 
otherwise  terminated  by  the  Coast 
Guard  Patrol  Commander  (Officer  in 
Charge,  U.S.  Coast  Guard  Station 
Saginaw  River,  MI). 

Dated:  April  23. 1993. 
G.A.  Peningion,  , 

Rear  Admiral,  U.S.  CkMst  Guard,  Commander, 

Ninth  Ck)ast  Guard  District. 

[FR  Doc  93-11737  Filed  5-17-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pwl  52 

(WV7-»-6709:  A-1-FRL-4653-7] 

Approval  and  Promulgation  of  Air 
Quality  Implamantation  Plana;  Weat 
Virginia;  PM-10:  Taat  Procaduraa  for 
Ragulatlon  II  (TP-2) 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia. 
This  revision  establishes  and  requires 
stack  testing,  calibration,  and  laboratory 
procedures  acceptable  for  the 
determination  of  compliance  with  the 
emission  standards  set  forth  in  West 
Virginia  Regulation  II.  The  revision  is 
consistent  with  the  other  test 
procedures  established  under  title  40, 
chapter  I,  part  60  of  the  Code  of  Federal 
Regulations  (CFR).  The  intended  effect 
of  this  action  is  to  approve  a  SIP 
revision  consisting  of  a  test  procedure 
rule  adopted  by  the  State  of  West 
Virginia.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  action  will  become 
effective  July  19, 1993  unless  notice  is 
received  by  June  18, 1993  that  adverse 
or  critical  comments  will  be  received.  If 
the  effective  date  is  delayed,  Umely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  insp)ection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  m,  841  Chestnut  Building. 
Philadelphia.  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  West  Virginia  Office  of  Air  QuaUty. 
1558  Washington  Street,  East, 
Charleston,  West  Virginia  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Campbell  at  (215)  597-9781. 
SUPPt^MENTARY  INFORMATION:  On  April 
2. 1990,  the  State  of  West  Virginia 
Department  of  Commerce.  Labor  and 
Environmental  Resources  submitted  to 
EPA  a  revision  to  the  West  Virginia 
State  Implementation  Plan  (SIP).  The 
submittal  consisted  of  two  regulations. 
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The  submittal  contained  a  modified 
rule.  West  Virginia  Air  Pollution 
Control  Commission  fWVAPOC)  Rule 
TP-2— "Compliance  Test  Procedures  for 
ReguIati<Mi  n— To  Prevent  and  Control 
Particulate  Air  Pollution  From 
Combustion  of  Fuel  in  Indirect  Heat 
Exchangers' ".  The  rule  adopts  by 
reference  certain  Reference  Methods 
and  other  test  methods  set  forth  in  40 
CFR  part  60,  Appendix  A  (as  of  July  1, 
1988)  and  establishes  other  procedures 
as  prescribed  by  the  WVAPCC.  These 
methods  institute  acceptable  stack 
testing,  calibratiran,  and  laboratory 
procedures  including  the  identification 
of  appropriate  apparatus  and 
instrumentation. 

The  State  also  submitted  an  amended 
WVAPCC  RegulaUon  20— "Good 
Engineering  Practice  as  Applies  to  Stack 
Heights"  as  a  revision  to  its  SIP.  This 
regulation  is  being  processed  as  a  SIP 
revision  under  a  separate  rulemaking. 

Summary  of  SIP  Revision 

On  April  2.  1990,  the  State  of  West 
Virginia  submitted  a  SIP  revision 
consisting  of  a  modified  rule.  WVAPCC 
Rule  TP-2— "Compliance  Test 
Procedures  for  Regulation  n — 'To 
Prevent  and  Control  Particulate  Air 
Pollution  From  Combustion  of  Fuel  in 
Indirect  Heat  Exchangers' ".  The  rule 
was  adopted  by  the  West  Virginia 
Legislature  on  April  8,  1989  and  became 
effective  on  July  14, 1989.  This  revision 
modifies  the  compliance  test  procedures 
for  all  sources  in  West  Virginia  subject 
to  WVAPCC  Regulation  II.  The  purpose 
of  the  rule  is  to  establish  stack  test 
procedures  for  the  determination  of 
compliance  with  the  weight  emission 
standards  set  forth  in  Regulation  11. 

EPA  Evaluatioa 

EPA  has  evaluated  West  Virginia's  SIP 
revision  request  and  concluded  the 
following: 

(1)  The  test  procedure  rule 
requirements  will  not  adversely  affect 
West  Virginia's  ability  to  enforce  the 
current  applicable  emission  limitations 
which  adequately  protect  the  National 
Ambient  Air  Quality  Standards 
(NAAQS); 

(2)  The  test  procedure  rule 
requirements  are  clearly  enforceable; 
and 

(3)  The  applicable  requirements  of  40 
CFR  part  51  have  been  met.  A  more 
detailed  evaluation  is  provided  in  a 
Technical  Support  Document  available 
upon  request  from  the  Regional  EPA 
office  listed  in  the  ADOnESSES  section  of 
this  notice. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 


amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
pubhshing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  profwsal  of 
the  action  and  establishing  a  comment 
period.  If  rMJ  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  July  19. 1993. 

Final  Action:  EPA  is  approving 
WVAPCC  Rule  TP-2— "Comphance 
Test  Procedures  for  Regulation  II — 'To 
Prevent  and  Control  Particulate  Air 
Pollution  From  Combustion  of  Fuel  in 
Indirect  Heat  Exchangers' ".  submitted 
by  the  State  of  West  Virginia  as  a 
revision  to  the  West  Virginia  SIP.  EPA's 
review  of  West  Virginia's  test  procedure 
rule  indicates  that  it  conforms  to  the 
requirements  of  40  CFR  parts  51  and  52. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

[)lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in ' 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 


grounds.  Union  Ehctric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (S.  Q.  1976);  42 
U.S.C.  7410(aK2). 

This  SIP  revision  establishing  test 
procedures  for  Regulation  n  in  West 
Virginia  has  been  classified  as  a  Table 
3  action  for  signature  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225). 
EPA  has  submitted  a  request  for  a 
permanent  waiver  of  OMB  review  of 
Table  2  and  3  SIP  revisions.  OMB  has 
agreed  to  continue  that  temporary 
waiver  until  such  time  as  it  rules  on 
EPA's  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Apf>eal8  for  the 
appropriate  circuit  by  July  19, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  SubfecU  in  40  CFR  Pari  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations,  Nitrogen  dioxide,  Ozone. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  April  2ft,  1993. 
William  M.  Bulman. 
Acting  Fegjonal  Administrator.  Region  III. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767  Iq. 

Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(29)  to  read  as 
follows: 

152.2520    IdenUficationofplan. 

(c)"  •   ' 

(29)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Secretary,  West  Virginia  Department  of 
Commerce,  Labor,  and  Environmental 
Resources  on  April  2. 1990. 

(i)  Incorporation  by  reference. 
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(A)  Letter  from  the  Secretary, 
Department  of  Commerce,  Labor,  and 
Environmental  Resources  dated  April  2, 
1990  submitting  a  revision  to  the  West 
Virginia  State  Implementation  Plan. 

(B)  WVAPCC  Rule  TP-2— 
"Compliance  Test  Procedures  for 
Regulation  II — 'To  Prevent  and  Control 
Particulate  Air  Pollution  From 
Combustion  of  Fuel  in  Indirect  Heat 
Exchangers' "  adopted  by  the  State  of 
West  Virginia  on  April  8, 1989. 

(ii)  Additional  materials. 

(A)  Remainder  of  the  State 
Implementation  Plan  revision  request 
submitted  by  the  West  Virginia 
Department  of  Labor,  Commerce,  and 
Environmental  Resources  on  April  2, 
1990. 

IFR  Doc.  93-11668  Filed  5-17-93: 8:45  am] 
BiLLMacooe  mo  w  p 


40  CFR  Part  52 
[CA-22-2-5901:  FRL-4656-1] 

Approval  and  Promulgation  of 
Implementation  Plans,  California  State 
Implementation  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Withdrawal  of  final  rule. 

SUMMARY:  The  EPA  gives  notice  that  the 
direct  final  rule  approving  the  California 
State  Implementation  Plan  (SIP) 
revision  for  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD),  submitted  by  the 
California  Air  Resources  Board  on 
January  28, 1992  is  being  withdrawn. 
The  document  approving  the  SIP 
revision  was  published  on  March  22, 
1993  (58  FR  15282).  This  approval  is 
being  withdrawn  because  notice  was 
received  by  EPA  that  a  party  wished  to 
submit  adverse  or  critical  comments. 
EPA  will  propose  approval  of  the  SIP 
revision  in  a  separate  Federal  Register 
document. 

EFFECTIVE  DATE:  This  action  is  effective 
on  May  18,  1993. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
n  (A-5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1195  FAX:  (415)  744-1076. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 


Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7671q. 

Therefore,  the  amendment  to  40  CFR 
part  52,  adding  a  new 
§  52.220(c)(187)(i)(A}(2),  which 
appeared  at  58  FR  15282.  March  22, 
1903,  and  which  was  to  become 
effective  on  May  21, 1993,  is 
withdrawn. 

Dated:  May  7. 1993. 
Hsny  Serayduian, 

Acting  Regional  Administrator. 

(PR  Doc.  93-11666  Filed  5-17-93;  8:45  am] 
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40  CFR  Part  52 

[MD1^1-65«1;  A-1-fRL-4653-81 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland  (Revised  Definition  of 
"Control  Officer") 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  revises  the  definition  of 
"control  officer."  The  intended  effect  of 
this  action  Is  to  define  the  local 
environmental  agencies  which  will  be 
assisting  the  State  in  performing 
prescribed  air  pollution  control 
activities.  This  action  is  being  taken  in  . 
accordance  with  section  110  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  July  19, 1993  unless  notice 
is  received  on  or  before  June  17, 1993 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  Inspection  during 
normal  business  hours  at  the  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia.  PA  19107;  Public 
Information  Reference  Unit,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460; 
and  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 


FOR  FURTHER  MFORMATION  CONTACT: 
Harold  A.  Frankford.  (215). 597-1325. 
SUPPLEMENTARY  INFORMATION:  On  June 
14. 1989.  the  State  of  Maryland 
submitted  a  formal  revision  to  its  SIP. 
The  SIP  revision  consists  of  a  revised 
definition  of  "control  officer"  found  in 
Code  of  Maryland  Administrative 
RegulaUons  (COMAR)  26.11.01.01E. 

"The  revised  definition  was 
necessitated  by  a  State  government 
reorganization.  The  Maryland  Air 
Management  Administration  (AMA) 
was  relocated  from  the  Department  of 
Health  and  Mental  Hygiene  (DHMH)  to 
the  Maryland  Department  of  the 
Environment  (MDE).  As  part  of  this 
reorganization,  environmental 
protection  departments  were  created  for 
each  of  Maryland's  23  counties,  as  well 
as  Baltimore  Qty. 

Summary  of  SIP  Revision 

Revised  COMAR  26.11.01.01E  lists 
the  officials  of  each  county  and 
Baltimore  City  who  are  designated 
control  officers.  The  revised  regulation 
removes  mention  of  the  phrase  "deputy 
State  Health  officer  of  the  Department" 
because  the  MDE,  unlike  DHMH,  does 
not  employ  health  officers.  However, 
the  MDE  secretary  may  designate 
specific  Department  employees  to  be  a 
control  officer.  In  addition,  the  health 
officers  of  those  coimty  governments 
which  maintain  environmental 
protection  activities  in  their  health 
departments  will  become  control 
officers.  The  governments  of  three 
counties  (Baltimore.  Montgomery,  and 
Worcester)  were  reorganized  to  create 
environmental  protection  departments 
or  offices.  The  principal  officers  of  these 
departments/offices  are  designated  as 
control  officers.  Last,  the  Commissioner 
of  Health  is  designated  as  the  control 
officer  for  the  City  of  Baltimore.  The 
powers  of  the  control  officers  are 
enumerated  throughout  the  regulations 
comprising  COMAR  26.11. 

Generally,  these  control  officers  assist 
Maryland  in  carrying  out  various 
Inspiectlng,  complaint  investigating. 
svuvelllance  monitoring,  recordkeeping 
and  reporting,  and  other  enforcement 
programs.  In  addition,  the  Baltimore 
County  and  Montgomery  County 
agencies  assist  the  State  AMA  with 
certain  permitting  activities  such  as 
preliminary  determinations. 

The  revised  definition  of  "control 
officer"  Is  purely  administrative  in 
nature  and  has  no  direct  impacts  on  the 
attainment  and  maintenance  of  the 
NAAQS  in  Maryland.  This  revision  also 
conforms  to  all  applicable  requirements 
of  the  Qean  Air  Act,  as  amended,  and 
the  requirements  of  40  CFR  part  51.  The 
MDE  remains  the  sole  State  agency 
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responsible  for  preparing,  adopting  and 
submitting  official  SIP  revision  requests 
to  EPA. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  pubUc  is  advised  that  this 
action  will  be  effective  on  July  19, 1993. 

Final  Action:  EPA  is  approving  the 
revisions  to  COMAR  26.11. 01. OlE  as  a 
revision  to  the  Maryland  SIP. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
state  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  amendments 
enacted  on  November  15, 1990.  The 
Agency  has  determined  that  this  action 
conforms  with  those  requirements 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  Section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 


entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions.  0MB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  the  revised 
definition  of  "control  officer"  as  a 
revision  to  the  Maryland  SIP  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
July  19, 1993.  FiUng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  reference,  Intergovernmental 
relations.  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
Oxides. 

Dated:  April  28, 1993. 
WiUiam  M  Bulman. 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52.  chapter  I.  title  40  is 
amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(97)  to  read  as 
follows: 

S2.1070    IdMtiftcationofplan. 


(c)»  •  • 

(97)  Revisions  to  the  State 
Implementation  Plan  submitted  on  June 
14. 1989  by  the  Maryland  Department  of 
the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  June  14. 1989  from  the 
Maryland  Department  of  the 
Environment  transmitting  a  revision  to 
a  Maryland  State  Implementation  Plan. 

(B)  Revision  to  COMAR  26.1 1.01. OlE 
(Definition  of  "Control  Officer"), 
effective  June  20, 1989. 

(ii)  Additional  material. 
(A)  Remainder  of  the  June  14. 1989 
State  submittal. 

(FR  Doc.  93-11667  Filed  5-17-93;  8;45  am] 
Biumo  cooe  (eco-so-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockat  No.  90-162;  FCC  9^179] 

Broadcast  Services;  Syndication  and 
Financial  Interest  Rules 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission,  through  this 
Second  Report  and  Order,  amends  its 
financial  interest  and  syndication  rules. 
These  amendments  are  made  in 
accordance  with  a  decision  of  the 
United  States  Court  of  Appeals  for  the 
Seventh  Circuit  in  Schurz 
Communications  v.  FCC,  982  F.2d  1013 
(7th  Cir.  1991).  and  the  overall  record  in 
this  proceeding,  to  further  promote 
diversity  and  competition  in  the 
broadcast  television  program  production 
and  syndication  marketplace. 
EFFECTIVE  DATE:  June  5, 1993,  except  for 
the  amendments  to  §  73.661.  which 
shall  be  effective  upon  approval  by  the 
Office  of  Management  and  Budget.  The 
Commission  will  issue  a  public  notice 
announcing  the  effective  date  of  the 
§  73.661  amendments. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Horowitz  or  Kathleen  OBrien 
Ham.  (202)  632-7792. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
S}'nopsis  of  the  Commission's  Second 
Report  and  Order  in  MM  Docket  No.  90- 
162.  adopted  April  1. 1993.  and  released 
May  7, 1993. 

The  complete  text  of  this  Second 
Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street  NW., 
Washington.  DC,  and  also  may  be 
purchased  fr  jm  the  Commission's  copy 
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contractor.  IntematioDal  TraoAcription 
Service.  Inc.  (ITS),  at  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Sjmopsis  of  Second  Report  and  Order 

1.  In  this  Second  Report  and  Order 
(Second  R&O),  the  Commission  amends 
its  financial  interest  and  syndication 
("finsyn")  rules,  following  the  decision 
of  the  United  States  Court  of  Appeals  for 
the  Seventh  Circuit  ("Court"  or 
"Seventh  Qrcuit")  in  Schurz 
Communications  v.  FCC  {Schurz],  982 
F.2d  1043  (7th  Qr.  1992).  That  decision 
vacated  our  1991  Report  and  Order 
(R&O)  (See  Report  and  Order  in  MM 
Docket  No.  90-162.  6  FCC  Red  3094.  M 
PR  26242  (June  6. 1991)).  as  modified. 
Memorandum  Opinion  and  Order 
(M0*0).  7  FCC  Red  345  (1991).  56  FR 
64207  (Dec.  9.  1991).  relaxing  and 
modifying  these  rules  and  returned  the 
matter  to  us  for  further  proceedings. 
Accordingly,  we  sought  additional 
public  comment  on  the  issues  cited  In 
the  Court's  decision.  After  due 
deliberation  and  review  of  the  record, 
the  Court's  opinion  and  ongoing 
changes  in  the  broadcast  television 
program  production  and  syndication 
marketplace,  we  have  decided  to: 

(a)  Remove  all  restrictions  on  network 
acquisition  of  financial  interests  and 
syndication  rights  in  network 
programming  (except  for  certain 
reporting  requirements). 

(b)  Eliminate  the  40  percent  cap  on 
network  in-house  productions. 

(c)  Extend  the  prohibition  on  active 
network  syndication  to  all  domestic 
syndication,  regardless  of  whether  a 
network  has  produced  the  program  in- 
house  or  acquired  it  from  an  outside 
producer. 

(d)  Eliminate  affiliate  favoritism 
restraints  as  a  result  of  the  complete  ban 
on  active  domestic  syndication. 

(e)  Retain  the  rule  prohibiting 
warehousing. 

(0  Retain  the  1991  restrictions  on 
first-nu)  domestically  syndicated 
programming.  Thus,  for  the  domestic 
market,  networks  are  permitted  to  own 
financial  interests  and  syndication 
rights  in  first- nm  syndicated 
programming  produced  solely  in-house. 
subject  to  the  ban  on  active  domestic 
syndication,  and  networks  continue  to 
be  prohibited  from  acquiring  any 
interests  in  or  right  to  syndicate  other 
first-run  syndicated  productions  in  the 
United  States. 

(g)  Continue  to  permit,  without 
restriction,  network  purchase  of  foreign 
syndication  rights  in.  including  active 
syndication  of,  off-network 
programming  distributed  outside  the 
United  States  and  first-run  programming 


distributed  solely  outside  the  United 
States.  Continue  to  permit  network 
purchase  of  foreign  syndication  rights 
in,  including  active  syndication  of.  first- 
run  programming  in  foreign  markets 
even  if  the  program  is  also  distributed 
domestically,  so  long  as  the  network  has 

Eroducad  the  programming  solely  In- 
ouse. 

(h)  Continue  to  permit,  without 
restriction,  network  ownership  and 
syndication  of  all  non-prime  network 
programming  and  all  non-entertainment 
network  programming  (whether  prime 
time  or  not). 

(i)  Modify  the  reporting  requirements 
to  comport  with  the  actions  taken  in  this 
decision. 

(j)  Exempt  emerging  networks  from  all 
restrictions,  except  reporting 
requirements,  which  are  required  once 
an  emerging  network  provides  16  hours 
of  prime  time  programming  per  week  to 
interconnected  affiliates. 

(k)  Eliminate  these  remaining  finsyn 
restrictions  two  years  after  the  entry  of 
an  order  by  the  U.S.  District  Court, 
Central  District  of  California  ("District 
Court"),  granting  the  networks'  motions 
to  modify  certain  restrictions  of  the 
consent  decrees  that  now  limit  their 
participation  in  the  financial  interest 
and  syndication  areas.'  These  consent 
decree  restrictions  essentially  replicate 
the  Commission's  1970  finsyn  rules. 
The  Commission  shall  launch  a  review 
of  the  market  effect  of  the  changes  in  the 
finsyn  and  consent  decree  restrictions 
by  the  Commission  and  the  District 
Court  eighteen  months  after  the  entry  of 
such  an  order  by  the  District  Court.  The 
burden  of  proof  in  this  review  will  be 
placed  on  those  who  seek  to  retain  any 
of  the  remaining  finsyn  restrictions.  Six 
months  after  commencement  of  this 
review,  proponents  of  any  remaining 
finsyn  restrictions  must  persuade  the 
Commission  that  further  retention  is 
justified,  or  the  remaining  rules  will 
automatically  sunset. 

2.  We  believe  that  the  changes 
adopted  in  this  Second  RdO  comport 
more  acciirately  with  the  weight  of  the 
evidence  presented  in  this  proceeding, 
address  the  concerns  dted  by  the 
Seventh  Circuit  in  Schurz,  and 
constitute  the  best  approach  for 
furthering  otir  goals  of  diversity  and 
competition. 

3.  The  1991  Rules.  Specifically,  the 
1991  RErO:  (1)  Eliminated  restrictions  on 
network  ov^rnership  and  syndication  of 


"  See  United  State*  v.  Natioaat  BToadcasting  Co.. 
449  F.Supp.  1127  (CJ).  C«Jlt  1978).  affd.  B©3  P.2d 
227  (9th  Cir.  1979)  (table),  cert,  denied,  444  XiS. 
991  (1979);  United  State*  v.  CBS.  Inc..  45  FR  34464 
(May  22. 1980):  Uiul»d  Stotm  v.  Ammktm 
Broadcasting  Companies,  45  FR  sa41 1  (Sept.  3, 
19«0). 


all  non-prime  time  network 
programming  and  all  non-entertainment 
netw(^  progranuning  (whether  prime 
time  at  not);  (2)  allowed  networks  to 
retain  financial  interests  and  passive 
syndicatitra  rights  in  "in-house" 
productions  aired  on  their  0¥m  or 
another  network,  subject  to  certain 
procedural  safeguards;  (3)  permitted 
networks  to  fill  up  to,  but  no  more  than. 
40  percent  of  their  prime  time 
entertainment  schedule  with  "In-houae" 
productions;  (4)  allowed  networks  to 
acquire  fiiMncial  interests  and  passive 
domestic  syndication  rights  in  outside 
productions  aired  on  a  network,  suhjeci 
to  a  thirty-day,  two-step  negotiations 
separation  safeguard;  (5)  allowed 
networks,  without  limitation,  to  acquire 
foreign  syndication  rights  in  any 
network  program  and  to  actively 
syndicate  such  programs  in  foreign 
markets;  and  (6)  allowed  limited 
network  participation  in  first-run 
syndication.  The  Commission  also 
adopted  a  new  definition  of  "network" 
and  imposed  certain  behavitwal 
safeguards  and  reporting  conditions. 

4.  On  appeal,  the  Court  vacated  the 
1991  R&O  except  insofar  as  that 
decision  repealed  the  1970  finsyn  rules, 
but  temporarily  stayed  its  judgment  to 
allow  for  further  Commission  action.  In 
the  Court's  view,  the  R&O  failed  to 
explain  adequately  how  the  1991  rules 
satisfied  the  Commission's  goals  of 
program  source  and  outlet  diversity. 
Moreover,  while  the  Court  did  not  rule 
out  that  the  1991  rules  might  be 
justified,  the  Court  stated  that  the  R&O 
did  not  adequately  explain  why  we 
rejected  certain  network  arguments 
raised  during  the  course  of  the 
proceeding. 

5.  In  response  to  the  Court's  remand, 
we  adopted  a  Second  Further  Notice  of 
Proposed  Rulemaking,  in  which  we 
sought  comment  on  these  issues.  See 
Second  Further  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No.  90-162. 
8  FCC  Red  223  (1992),  58  FR  4139  (Jan 
13, 1993). 

A.  Network  Acquisition  of  Back-End 
Rights 

6.  In  this  Second  R&O.  we  have 
decided  to  remove  all  restrictions  on 
network  acquisition  of  financial 
interests  and  syndication  rights  in 
network  prime  time  entertainment 
progranuning.  except  for  certain 
reporting  requirements  set  forth  below 
In  addition,  we  have  eliminated  the  40 
percent  schedule  cap  on  network  in- 
house  program  productions,  and  have 
decided  to  prohibit  networks  from 
actively  syndicating  programming 
domestically.  Accordingly,  we  will  no 
longer  impose  any  limit  on  the  antount 
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of  entertainment  programming  a 
network  can  produce  for  broadcast 
during  prime  time.  These  actions  are 
precipitated  by  the  Schurz  Court's 
objections  to  the  1991  rules,  ongoing 
marketplace  changes  since  the  1991 
rules,  and  the  record  evidence  in  this 
proceeding.  We  believe  that  these 
changes  eliminate  unnecessary 
regulatory  complexity.  We  are 
convinced  that  the  less  complicated 
finsyn  framework  regime  we  are 
adopting  today  %vill  foster  an  increase  in 
diverse  programming  without  creating 
undue  risks. 

7.  In  sum,  by  eliminating  the  finsyn 
restrictions  on  network  acquisition  of 
financial  interests  and  syndication 
rights  in  network  programming,  we  have 
heeded  the  Schurz  Court's  criticism  of 
our  attempt  in  1991  to  justify  continued 
regulation  in  this  area.  We  thus  have 
confronted  the  arguments  against  such 
regulation  that  come  from  various 
sources  that  the  Court  said  we  could  not 
ignore,  including  the  £)epartment  of 
Justice,  the  Federal  Trade  Commission, 
and  our  own  1983  Tentative  Decision. 
See  Tentative  E)ecision  in  MM  Docket 
82-345,  94  FCC  2d  1019  (1983).  48  FR 
38020  (Aug.  22, 1983). 

8.  While  we  have  determined  that 
direct  restraints  on  network  purchase  of 
back-end  rights  are  unnecessary — based 
on  our  evaluation  of  the  ciurent  market, 
as  informed  by  the  Court's  objections  to 
our  earlier  analysis — this  determination 
has  an  inherently  predictive  element. 
We  cannot  know  to  a  certainty  how  the 
networks  will  behave  until  they  are  free 
to  act.  Accordingly,  we  believe  that  it  is 
cnicial  to  monitor  developments  in  the 

•market  closely,  to  ensure  that  our 
predictions  about  network  behavior  and 
the  effects  of  that  behavior  are  accurate. 
To  this  end,  we  are  retaining  reporting 
requirements,  tailored  to  our  action 
today,  which  require  networks  to 
maintain  semi-annual  reports  at  the 
Commission  and  in  their  owned  and 
operated  stations'  public  files,  setting 
forth  specific  information  regarding, 
inter  alia,  programs  which  the  network 
has  produced  or  aired  or  in  which  it 
holds  financial  interests  or  syndication 
rights. 

B.  Network  Syndication  of  Off-Network 
Programming 

9.  Upon  further  analysis  and  review, 
we  are  amending  our  restrictions  on 
network  participation  in  the  off-network 
program  syndication  market.  The 
domestic  restrictions  adopted  today, 
like  the  1991  rulss,  will  permit 
networks  to  acquire  financial  interests 
and  passive  syndication  rights  in  all  off- 


network  programming.'  However, 
unlike  the  1991  rules,  we  will  not  allow 
the  networks  to  actively  syndicate  any 
off-network  programming — including 
in-house  productious.  Thus,  for  both  in- 
house  and  outside  productions, 
networks  must  use  an  independent 
syndicator  to  distribute  off-network 
programming  in  which  they  have 
acquired  ownership  interests.  Also,  in 
light  of  our  decision  to  prohibit  active 
syndication  of  prime  time  programming 
by  networks,  we  have  decided  to 
eliminate  the  affiliate  favoritism 
restriction.  However,  we  will  retain  our 
anti-warehousing  safeguard  and  certain 
reporting  requirements.  All  remaining 
syndication  requirements  will  expire 
according  to  the  terms  set  forth  below. 

10.  Limits  On  Active  Domestic 
Syndication.  Until  the  rules  expire,  a 
complete  ban  on  networks  acting  as 
syndicators  of  all  off-network  programs 
in  the  domestic  market  is  beneficial 
because  it  simplifies  the  rules  (i.e.,  there 
is  no  need  for  a  40  percent  schedule  cap 
or  an  administrative  regime  to  police 
affiliate  favoritism)  while  satis^ng  our 
goals  of  fostering  diversity  and 
competition.  We  also  note  that,  although 
we  are  returning  to  a  more  restrictive 
version  of  our  domestic  off-network 
syndication  rules,  the  networks  in  fact 
will  be  in  the  same  situation  under  our 
1993  rules  that  they  have  experienced 
since  our  1991  rules  were  adopted.  This 
is  because  the  provisions  in  the  consent 
decrees  that  mirror  our  1970  rules  have 
remained  in  effect,  thus  negating  any 

f)ractical  consequences  of  our  1991 
iberalization  of  the  off-network 
syndication  rule. 

11.  Today's  revised  approach  is 
appropriate  in  light  of  our  decision  to 
substantially  lift  restrictions  on  network 
acquisition  of  programming  ownership 
rights.  Subject  to  appropriate 
modification  in  the  consent  decrees, 
networks  may  acquire  ownership 
interests  in  all  off-network  programming 
and  in  first-run  programming  that  they 
produce  themselves.  This  new  freedom 
will  provide  them  with  greater 
opportunities  in  the  programming 
marketplace.  We  therefore  want  to  move 
more  cautiously  in  granting  the 
networks  companion  program 
distribution  rights  to  ensure  that  quality 
programming  continues  to  flow  to  non- 
network  broadcast  outlets  during  this 
period  in  which  we  are  removing  the 
financial  interest  restraints  and 


'  We  will  make  no  change*  lo  our  1091  dedtion 
in  the  area  of  foreign  syndication  of  off-network 
programming  Networks  may  continue  to 
participate  in  this  market  without  restriction  (/.e., 
they  may  acquire  foreign  syndication  rights  in  and 
may  actively  syndicate  off-network  programming, 
ragardlats  of  the  production  arrangement). 


preparing  for  a  final  review  of  the 
remaining  restrictions. 

12.  Warehousing.  We  now  turn  to  a 
discussion  of  warehousing.' 
Warehousing,  in  general,  consists  of  the 
networks  withholding  programs  from 
the  syndication  market.  The  prohibition 
on  active  syndication  by  a  network 
guards  against  affiliate  favoritism  that 
would  improperly  deny  independents' 
access  to  off-network  programs.  That 
prohibition  would  not,  however, 
prevent  a  network  from  withholding  a 
program  bom  syndication  if  it  decides 
not  to  release  the  program  to  the 
independent  syndicator  for  syndication 
while  the  program  is  still  in  its  network 
run.  Independent  stations  are 
understandably  concerned  if  their 
access  to  important  programming  is 
under  the  control  of  the  networks,  with 
whom  they  compete.  Although  the 
record  evidence  is  mixed,  we  are  not 
prepared  at  this  time  to  risk  the  denial 
of  independent  stations'  access  to  such 
programming  until  we  have  had  the 
opportunity  to  review  how  the  networks 
behave  in  response  to  their  renewed 
freedom  to  acquire  financial  interests  in 
programs.  We  thus  will  retain  the  anti- 
warehousing  rule,  subject  to  our  review 
and  sunset  terms  discussed  below.  We 
also  will  monitor  network  behavior  in 
this  regard  through  our  reporting 
conditions.  Accordingly,  we  will  still 
require  networks  to  release  a  program, 
for  which  it  holds  the  syndication 
rights,  into  the  syndication  market  four 
years  after  the  program's  network  debut 
or  within  six  months  following  the  end 
of  the  network  run,  whichever  is  sooner. 

13.  Affiliate  Favoritism.  We  also 
expressed  concern  in  1991  that  the 
networks  acting  as  off-network 
syndicators  would  have  both  the 
incentive  and  the  ability  to  favor  their 
affiliates  in  particular  markets  to  gain 
not  only  an  immediate  revenue  benefit, 
but  also  a  long-term  competitive  edge  in 
those  markets.  We  have  decided  to 
rep>eal  the  express  affiliate  favoritism 
prohibitions  in  the  1991  rules.  We  find 
affiliate  favoritism  safeguards 
unnecessary  in  view  of  the  fact  we  are 
keeping  the  networks  completely  out  of 
active  domestic  syndication  for  the  time 
being  and  plan  to  monitor  their 
programming  acquisition  activities 
carefully  during  this  period.  We 
therefore  find  that  layering  this 
additional  behavioral  restraint  on  top  of 
our  structural  safeguards  against  active 
off-network  syndication  is  duplicative. 


'We  initially  determined  to  eliminate  the  anti- 
warehousing  rule.  However,  on  May  6, 1993,  we 
reconsidered  this  matter  on  our  own  motion  and 
decided  to  retain  the  rule.  See  47  C7R  I.IOS. 
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C.  Network  Participation  in  the  First- 
Bun  Programming  Marliet 

14.  We  are  retaining  tb«  1991 
restrictions  on  network  participation  in 
the  domestic  first-run  programming 
market.  Thus,  in  the  domestic  market, 
networks  may  only  acquire  financial 
interests  and  syndication  rights  in 
programming  that  is  solely  produced  In- 
house,  and  they  may  not  actively 
syndicate  any  first-run  programming 
domestically.  For  first-run  programming 
distributed  in  foreign  markets  only, 
regardless  of  the  production 
arrangement,  networks  are  permitted  to 
acquire  financial  interests  and 
syndication  rights  and  to  actively 
syndicate  such  programming. 
Specifically,  a  network  can  hold 
financial  interests  or  syndication  rights 
in,  or  actively  syndicate,  a  co-  or  outside 
production  of  a  first-run  program  if  the 
distribution  of  that  program  occurs 
solely  in  foreign  markets.  By  the  same 
token,  since  a  network  can  hold 
financial  interests  and  passive  domestic 
syndication  rights  in  first-run  programs 
that  it  produces  solely  in-house,  it  can 
actively  syndicate  such  a  program  in 
foreign  markets  even  if  the  program  is 
distributed  domestically. 

(1)  Acquisition  of  Back-End  Rights  in 
First-Run  Programming 

15.  In  1991,  we  found  that  we  should 
provide  the  networks  with  some 
fiexibiUty  with  respect  to  entry  into  the 
increasingly  competitive  first-run 
production  market.  Thus,  for  the 
domestic  market,  in  the  1991  decision 
we  jpermitted  the  networks  to  produce 
such  programming  solely  in-house  and 
retain  the  financial  interest  and 
syndication  rights  in  their  own 
programming.  We  retain  that  regulatory 
scheme  here.  We  believe  that  approach 
is  appropriate  in  light  of  the  unique 
characteristics  of  and  concern  over  the 
fist-nm  market,  coupled  with  the  pubUc 
interest  benefits  of  proceeding 
cautiously  during  this  time  ottransition 
to  a  non-finsyn  regime. 

16.  In  1991.  the  Commission  lifted 
restrictions  on  network  acquisition  of 
back-end  rights  in  first-nm 
programming  that  would  be  syndicated 
in  foreign  television  markets.  This 
decision  reflected  our  desire  to  permit 
the  networks  to  compete  in  the  ever^ 
increasing  international  market  for 
television  programming.  We  adhere  to 
that  rationale  and  so  make  no  changes 
to  our  19^1  decision  in  this  area. 

(2)  Participation  in  the  Syndication  of 
First-Run  Programming 

17.  With  respect  to  the  domestic  first- 
run  programming  market,  we  retain  the 


same  regulatory  scheme  we  adopted  in 
1991.  At  that  time,  the  Commisdon 
found  that  it  was  appropriate  to  proceed 
with  some  caution  in  lining  restrictions 
oo  network  participation  in  first-run 
syndication.  In  particular,  based  on  the 
record,  the  Commission  believed  that  a 
continued  prohibition  of  active 
syndication  of  first-run  programming 
was  necessary  because:  (1)  Local 
broadcast  stations  need  an  unimpeded 
supply  of  first-run  programming  to 
compete  with  network  and  off-network 
programming  in  various  non-prime-time 
periods;  (2)  allo%ving  the  networks  into 
first-run  syndication  could  enable  them 
to  exploit  their  owned  and  operated 
stations  and  their  web  of  afBliates 
serving  the  entire  United  States  to 
handicap  the  launch  of  new  first-run 
programs  by  independent  syndicatora. 
which  would  be  detrimental  to  the 
maintenance  of  a  diverse,  competitive 
marketplace;  (3)  allowing  the  networks 
into  first-run  syndication  could 
undermine  the  objectives  of  the  prime 
time  access  rule;  and  (4)  by  virtue  of  the 
market  structure,  network  involvement 
in  first-run  syndication  could  diminish 
the  amount  of  independent  first-run 
programming  aired  on  local  television 
stations.  We  continue  to  be  concerned 
with  these  matters,  although  we  are 
prepared  to  recognize  that  the  need  for 
restrictions  could,  if  present  trends 
continue,  abate  in  the  near  future.  Thus, 
at  this  time,  even  where  network 
ownership  or  rights  in  first-nm 
programming  is  permitted  by  the  rule, 
the  networks  will  not  be  allowed  to 
actively  syndicate  such  programming. 
We  believe  that  requiring  that  an 
independent  distributor  syndicate  this 
programming  will  provide  a  layer  of 
protection  against  network  interference 
with  their  a^Iiated  stations; 
programming  choices  and  allay  any 
concerns  of  affiliate  favoritism  during 
the  transition  to  a  non-finsyn 
environment. 

18.  The  1991  rules  lified  the 
restrictions  on  the  networks'  ability  to 
syndicate  first-nm  programming  in 
foreign  markets.  This  modification  was 
intended  to  increase  the 
competitiveness  of  the  netwrnks  in  the 
international  marketplace  and  to 
provide  them  with  additional  relief  they 
requested.  The  potential  for  anti- 
competitive behavior  is  not  relevant  to 
the  case  of  programming  syndicated 
overseas  because  the  purchasers  of  first- 
run  programming  in  those  market  are 
neither  stations  owned  by  nor  affiliated 
with  the  networks  of  their  competitors. 
Thus,  it  does  not  appear  reasonable  to 
impose  regulatory  impediments  on 
network  paitidpatifNO  in  this  additional 


revenue  source.  However,  first-run 
programs  that  are  also  syndicated  in  the 
United  States  implicate  our  concerns 
over  network  behavior  in  the  domestic 
market,  and  we  therefore  apply  our 
domestic  restrictions  in  such  cases 

D.  The  Definition  of  "Network" 

19.  For  purposes  of  the  finsyn  rules 
(and  the  prime  time  access  rule),  our 
1991  rules  defined  "television  network" 
as  an  entity  that  provides  more  than  IS 
boura  of  prime  time  programming  per 
week  to  affiliates  reaching  75  percent  of 
television  households  nationwide.  47 
CFR  73.662(i)  (1992).  While  we  are  not 
amending  this  definition,  we  are  today 
adopting  rules  that  exempt  "emerging 
netwcvks"  from  most  of  the  finsyn 
requirements.*  We  will  treat  an  entity  as 
an  "emerging  network"  if  it  does  not 
qualify  as  a  network  under  our 

§  73.662(i)  definition  (now  redesignated 
as  §  73.662(f))  as  of  the  effective  date  of 
the  rules,  even  if  it  subsequently  meets 
this  definiticm.  Adoption  of  an 
"emerging  network"  exemption  removes 
a  significant  impediment  to  the 
development  of  competition  with  the 
mayor  networks,  and  will  precipitate  an 
increase  in  the  amount  of  programming 
available  to  broadcast  stations  not 
affiUated  with  these  major  networks 
Moreover,  it  preserves  a  degree  of 
competitive  equiUbrium  in  the  video 
marketplace  as  we  move  into  a  period  - 
of  substantially  relaxed  rules  and.  once 
the  network  consent  decrees  are 
modified,  make  a  transition  to  ik>  finsyn 
restrictions.  We  stress,  however,  that  the 
exemption  is  not  total.  We  will  require 
emerging  networks  to  comply  with  the 
reporting  requirements,  once  such  a 
networic  provides  16  hours  or  mora  of 
prime  time  programming  to 
Interconnected  affiliates. 

E.  Reporting  Requirements 

20.  We  are  retaining  a  set  of  reporting 
requirements  tailored  to  facilitate  our 
review  of  the  effects  that  our  actions 
here  will  have  on  network  behavior 
Although  based  on  the  1991  reporting 
rules,  the  following  requirements  reflect 
the  changes  we  have  adopted  today: 

(a)  Networks  must  certify  compliance 
with  the  Commission's  remaining  finsyn 
rules. 

(b)  A  network  must  list  all  network 
prime  time  entertainment  programs. 


*  W*  hmm  pnvlousiy  staled  that  w«  would  oo( 
ravisit  or  i«viM  tbm  prime  time  accaat  rule  IPTAR) 
In  tlui  pft>c««ding.  and  for  thii  reason  we  daclina 
to  extend  the  "emerging  network"  exemption  to  the 
PTAR  context.  See  Further  Notice  of  PropoMd  Rule 
Making,  S  FCC  Red  e4«3. 64fl9  (t9e0).  55  PR  47496 
(Nov.  14,  )«>90).Thu».  pursuant  to  §73  662(i)  of  GUI 
rule*  (now  redesignated  u  $  73  662(0),  PTAR  will 
continue  to  apply  to  televiaion  networkj  once  they 
pasa  the  15  hour  network  programming  thretbold 
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whether  airad  on  its  own  networit  or 
anothw  network,  and  all  first-run 
syndicated  programs,  in  which  ifholds 
a  financial  interest  or  syndicsttoR  right 
To  this  end.  the  network  should  identify 
ihe  name  of  the  program,  tfje  type  of 
program  (r  *.,  network  or  first-run),  the 
nature  of  the  interest  or  ri^  held  in  the 
program,  the  dates  the  program  (If  a 
network  program)  began  and  ended  its 
network  run,  and  the  date  the  program 
(if  a  first-run  sjmdicated  program)  first 
appeared  in  syndication.  Where  a 
network  has  acquired  an  interest  or  right 
in  a  program  presented  to  the  public 
befiare  June  5. 1993  (the  effective  date  of 
the  main  body  of  the  rules  adopted 
today),  the  network  shall  identify  the 
party  that  initiated  negotiations  that  led 
to  network  acquisitiofi  of  such  interest 
or  right. 

(c)  For  the  programs  described  under 
(b),  above,  a  network  must  also  identify 
the  independent  syndicator  holding  the 
active  syndication  rights,  the  date  on 
which  the  independmt  syndicator 
obtained  sach  rights,  and  the  network's 
owned  and  operated  and  affiliated 
stations  that  have  obtained  the  pmigram 
for  exhibition  from  the  independent 
syndicator. 

(d)  For  any  network  that  actively 
syndicates  prime  time  eotertainmaitt 
programming  or  any  first-run  programs, 
the  network  iBust  list  the  sales  to 
broadcast  stations  of  any  such 
programoung  it  actively  syodicatee. 

21  As  was  the  case  with  the  IMl 
rulm.  reports  containing tlw  required 
in  formation  must  bep^edin  the 
network's  owned  and  operated  stations' 
public  files  before  the  first  regular 
business  day  of  September  and  March  of 
each  year.  In  addition,  to  fadlitate  the 
monitoring  and  review  process 
described  below,  we  have  decided  to 
require  the  networks  to  submit  these 
reports  to  the  Commission  as  well, 
under  the  same  semi-aonuai  deadlines 
that  apply  to  placement  of  the  reports  in 
the  public  file.  Networks  wflt  be 
expected  to  update  any  information  in 
the  reports  on  these  semi-annual  dates. 
Moreover,  networks  will  continue  to  be 
required,  upon  Commission  request,  to 
make  available  for  review  program 
contracts  relevant  to  these  rules. 

22.  We  conclude  that  these  r^ortfng 
requirements  wiH  help  the  Commission 
monitor  die  efficacy  of  the  rule  changes 
adopted  herein  and  oversee  the 
networks'  conduct  in  the  program 
acquisition  and  syndication  markets.  In 
this  cormection,  the  data  collected 
pursuant  to  these  requirements  should 
prove  useful  in  conducting  the 
scheduled  review  of  the  new  finsyn 
regime,  described  below. 
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F.  Revised  Reriew  Period  and  Expiration 
of  Residual  Restrictions 

23.  Our  decision  today  reflects  o«t 
predictive  judgment  that  phased 
removal  of  constraints  on  network 
participation  in  the  purchese  and 
distribution  of  programming  is  likely  to 
best  serve  the  public  interest  by 
generating  more  competition  in  the 
marketplace  for  television  pro^amming. 
At  the  same  time,  we  are  aware  of  the 
possible  damage  that  an  immediate 
elimination  of  all  the  rules  might 
cause — including  significant  upheaval 
and  disruption  in  the  industry  and 
potentially  harmful  competitive  abuses 
not  unlike  those  that  led  to  the  original 
imposition  of  the  rules.  Thus,  we  have 
identified  and  are  removing  the  portion 
of  the  fins3m  rules  whose  elimination 
appears  leest  likely  to  cause  sudi  harm 
and  most  likely  to  create  positive 
efiects — I.e.,  the  restraints  on  network 
acquisition  of  financial  interests  and 
passive  syndication  rights,  and  all 
restraints  in  connection  with  programs 
distributed  in  foreign  markets.  We 
intend  to  monitor  networic  behavior 
carefully  under  this  new  regrme  and  to 
test  our  predictive  judgment.  We  are. 
however,  somewhat  less  certain  about 
removing  constraints  on  active  network 
syndication  of  off-network  programs 
and  on  substantial  network  involvement 
in  the  first-run  market.  In  these  areas, 
there  is  a  closer  nexus  to  our  traditional 
interest  in  diversity  that  could  be 
adversely  affected  if  our  predictions 
prove  inaccurate. 

24.  Accordingly,  we  have  decided  to 
retain  these  restrictions  until  two  years 
after  the  district  court  in  the  consent 
decree  litigation  issues  a  decision 
modifying  the  relevant  restrictions  of 
the  consent  decrees.  Eighteen  nwnths 
after  a  ruling  on  these  conseut  decree 
restrictions,  we  will  launch  an  inquiry 
to  provide  an  opportunity  for  comment 
to  those  who  believe  that  retention  of 
restrictions  is  warranted.  The  burden  of 
proof  will  be  on  these  proponents  of 
retention.  Unless  the  Commission  issues 
an  order  to  the  CMitrary.  all  finsyn 
restrictions  will  expire  six  months  after 
the  review  is  launched. 

25.  In  sum,  the  timeline  for  review 
and  expiration  of  the  remaining 
restrictions  is  as  follows.' 

(1)  The  Consent  Decree  Court  enters 
an  order  modifying  the  relevant  consent 
decrees'  restrictions  on  financial  interest 
and  syndication  activity. 

(2)  No  later  than  eighteen  months 
aftar  the  order  is  entered,  the 
Commission  initiates  a  final  review  of 
the  remaining  rules.  The  biuden  of 
proof  in  the  review  shall  be  on  the 
proponents  of  retaining  the  restrictions. 


(3)  Two  years  after  the  order  is 
entered  (i.e.,  six  months  after  the  review 
begins),  absent  an  affirmative 
Commission  action  to  the  contrary,  the 
rules  expire. 

Procedural  Matters,  Efi'ecttve  Date  and 
Ordering  Qauaee 

26.  except  for  the  reporting 
requirements,  the  rules  the  Commission 
adopts  today  shall  take  effect  on  )une  5. 
1993.  which  is  the  day  on  which  the 
1991  rules  expire  by  Court  order. 
Although  that  period  is  less  than  30 
days  from  publication  in  the  Federal 
Roster,  we  find  good  cause  to  sbocteo 
the  effectiveness  period  because  (1)  the 
new  rules  remove  restrictions  on  the 
networks,  and  (2)  this  will  ensure  that 
no  gap  exists  between  the  present  rules 
and  the  new  rules.  The  reporting 
requirements  will  take  effect  upon 
approval  by  the  Office  of  Management 
and  Budget. 

27.  Accordingly,  it  is  ordered  that 
pursuant  to  the  authority  contained  in 
sections  4(i).  301.  303(b).  (f).  (g).  (i).  and 
(j).  307(d).  308(b).  309(a).  310.  312.  313. 
and  314  of  the  CommunicaUoas  Act  of 
1934,  as  amended,  part  73  of  the 
Commission's  rules  is  amended. 

28.  It  is  further  ordered  that  the 
amendments  to  47  CFR  part  73  adopted 
in  this  Secoad  Report  aitd  Order  will  be 
effective  on  )une  5. 1993.  except  for  the 
amendments  to  §  73.661,  which  shall  be 
effective  upon  approval  by  the  Office  of 
Management  and  Budget 

29.  7/  is  ordered  that  this  proceeding 
is  terminated. 

30.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C 

§  100.605.  the  Commission's  final 
analysis  is  as  follows:  Following  a 
decision  of  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit  in 
Schurz  Communications  v.  FCC,  982 
F.2d  1043  (7tb  Cir.  1991),  the 
Commission  amends  its  1991  financial 
interest  and  syndication  rules  as 
specified  in  the  Second  Report  and 
Order.  These  changes  are  made  in 
accordance  with  the  Court's  remand,  the 
record  in  this  proceeding,  and  the 
ongoing  changes  in  the  video 
marketplace  since  1991.  There  were  no 
comments  submitted  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Commission  has  analyzed  the 
Court's  opinion,  the  comments 
submitted  in  response  to  the  Secoctd 
Further  Notice  of  Proposed  Rulemaking, 
and  the  overall  record  in  this 
proceeding  aiHi  has  decided  that 
amendment  of  its  1991  financial  interest 
and  syndication  rules  is  warranted.  The 
Commission  considered  retention  of  the 
existing  rules,  or  some  modification 
thereof,  and  has  settled  on  the  amended 
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regulations  detailed  in  the  Second 
Report  and  Order  as  constituting  the 
best  approach  for  furthering  diversity 
and  competition  in  the  broadcast 
television  program  production  and 
syndication  marketplace. 

List  of  Subjects  in  47  CFR  Port  73 

Radio  broadcasting. 
Federal  Conunimications  Conunission. 
Donna  R.  Searcjr, 
Secretary. 

Amendatory  Text 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

31.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aatkority:  47  U.S.C  1S4,  303 

32.  Section  73.659  is  revised  to  read 
as  follows: 

1 73.659  Televtolon  network  financial 
interests  and  syndication  rights  in  first-run 
programs. 

No  television  network,  other  than  an 
"emerging  network"  defined  in 
§  73.662(g),  may  hold  or  acquire 
continuing  financial  interests  or 
syndication  rights  in  any  first-run  non- 
network  program  or  series  distributed  in 
the  Unit»d  States  unless  the  network 
has  solely  produced  that  program  or 
series. 

33.  Section  73.660  is  amended  by 
removing  paragraphs  (a)  and  (b), 
redesignating  paragraph  (c)  as  paragraph 
(b),  revising  the  introductory  paragraph 
of  redesignated  paragraph  (b),  and 
adding  new  paragraph  (a)  to  read  as 
follows: 

173.660  Television  networic  participation 
in  program  syndication. 

(a)  No  television  network,  other  than 
an  "emerging  network"  as  defined  in 

8  73.622(g),  may  actively  syndicate  any 
prime  time  entertainment  or  first-run 
non-network  program  to  television 
stations  within  the  United  States.  Any 
programs  for  which  a  network  holds 
syndication  rights  shall  be  syndicated 
domestically  through  an  independent 
syndicator. 

(b)  Where  a  television  network,  other 
than  an  "emerging  network"  as  defined 
in  §  73.662(g),  has  syndication  rights  in 
prime  time  entertainment  programming, 
such  programming  shall  be  made 
available  for  non-network  broadcast 
exhibition  within  the  United  States  no 
later  than  the  earlier  of: 


34.  Section  73.661  is  revised  to  read 
as  follows: 

S73.661    Networli  television  program 
own«rsl>ip  and  syndication  reports. 

(a)  A  television  network  shall 
maintain  reports  identifying  all  network 
prime  time  entertainment  programs, 
whether  aired  on  its  own  or  another 
network,  and  all  first-run  non-network 
programs  in  which  the  network  holds  or 
acquires  financial  interests  or 
syndication  rights.  The  network  shall 
identify  the  name  of  the  program,  the 
type  of  program  (network  or  first-run), 
the  nature  of  the  interest  or  right  held 

in  the  program,  the  dates  the  program  (if 
a  network  program)  began  and  ended  its 
network  run,  and  the  date  the  program 
(if  a  first-run  program)  first  appeared  in 
syndication.  Where  a  network  has 
acquired  an  interest  or  right  in  a 
program  presented  to  the  public  before 
June  5, 1993,  the  network  shall  identify 
the  party  that  initiated  negotiations  that 
led  to  network  acquisition  of  such 
interest  or  right,  i^y  contract  or 
agreement  creating  or  conveying  a 
financial  interest  or  syndication  right 
shall  be  made  available  to  the 
Commission  upon  request. 

(b)  For  any  television  network  that 
activity  syndicates  any  prime  time 
entertainment  program  or  any  first-run 
non-network  program,  the  network  shall 
maintain  reports  that  list  the  sales  to 
broadcast  stations  of  any  such 
programming  it  actively  syndicates.  Any 
contract  or  agreement  creating  or 
conveying  the  right  to  engage  activity  in 
syndication  sales  shall  be  made 
available  to  the  Commission  upon 
request. 

(c)  For  the  programs  described  under 
paragraph  (a)  of  this  section,  a  television 
networii  shall  maintain  reports  that 
identify  the  independent  syndicator 
who  holds  the  active  syndication  rights, 
the  date  on  which  the  independent 
syndicator  obtained  such  rights,  and  the 
network's  owned  and  operated  and 
affiliated  stations  that  have  obtained  the 
program  for  exhibition  fi-om  the 
independent  syndicator.  Any  contract  or 
agreement  entered  into  between  a 
network  and  an  independent  syndicator 
creating  or  conveying  the  right  to  engage 
in  syndication  shall  be  made  available 
to  the  Commission  upon  request. 

(d)  Each  television  network  shall 
certify  in  writing  that  it  is  in  compliance 
with  §  73.659  through  73.661. 

(e)  An  "emerging  network,"  as 
defined  in  §  73.662(g),  is  exempt  from 
compliance  with  the  requirements  of 
paragraphs  (a)  through  (d)  of  this  section 
until  it  provides  to  interconnected 
aflihates,  on  a  regular  basis,  16  hoius  of 
prime  time  programming  per  week  ' 


(exclusive  of  live  coverage  of  bona  fide 
news  events  of  national  importance). 

(f)  The  records  maintained  pursuant 
to  paragraphs  (a),  (b),  (c),  and  (d)  of  this 
section  shall  be  filed  with  the 
Commission  and  placed  in  the  public 
file  of  each  station  owned  and  operated 
by  the  network  semi-annually  before  the 
first  regular  business  day  of  September 
and  March  of  each  year.  Such  records 
shall  be  maintainea  in  the  public  file 
xmtil  the  remaining  syndication  rules 
expire. 

35.  Section  73.662  is  amended  by 
removing  paragraphs  (b),  (c),  (e),  and  (j). , 
redesignating  paragraphs  (d),  (f),  (g).  (h). 
and  (i)  as  paragraphs  (b)  through  (f),  and 
adding  new  paragraph  (g)  to  read  as 
follows: 

f  73.662    DeflnMone  for  television  networic 
financial  interest,  syndication  ertd  prime 
time  access  rules. 


(g)  An  emerging  network  is  an  entity 
not  meeting  the  definition  of  a 
"television  network,"  as  set  forth  in 
paragraph  (f)  of  this  section,  on  June  5, 
1993,  but  which  subsequently  meets 
this  definition. 

36.  Section  73.3526  is  amended  by 
revising  paragraph  (a)(ll)  as  follows: 

§73.3526    Local  public  inspection  file  of 
commercial  statlone. 

(a)  •  •  • 

(11)  Every  television  broadcast  station 
owned  or  controlled  by  a  television 
network  shall  maintain  the  records 
required  by  §  73.661.  These  records 
shall  be  maintained  in  the  file  until  the 
remaining  syndication  rules  expire. 
*        •        •        •        • 

[FR  Doc.  93-11736  Filed  5-17-93;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1023  and  1162 
[Ex  Parte  No.  MC-100  (Sub-No.  6)] 

Single  State  Insurance  Registration 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  revising 
its  regulations  pertaining  to  registration 
by  motor  carriers  with  States.  The 
Commission  is  acting  pursuant  to  the 
requirements  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 
The  new  regulations  replace  a  multi- 
State  motor  vehicle  and  operating 
authority  registration  system  with  a 
simplified,  single-State  insurance-based 
registration  system. 
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EFnecnVE  date:  May  18, 1993.  ' 

FOR  PURTHER  MFORMATION  CONTACT. 

Richard  B.  Fehier,  (202)  027-561Q 

or 

Kenneth  H.  Schwartz.  (202)  927-5316 

[TDD  far  hefting  impaired:  (202)  927- 
57211. 

SUPPUEIIENTARV  INFORMATION:  Sectioo 
4005  of  Title  IV  of  ISTEA  significantly 
amended  49  U.SC.  11506 — RegistratioQ 
of  Motor  Carriers  by  a  State.  The  new 
law,  at  49  U.S.C.  11506(cKl).  required 
tlie  CkMnmissiott  to  preacribe 
amendments  to  the  regulations  that 
governed  the  registration  system  under 
the  old  law.  The  new  law  required  the 
Commission  to  replace  a  multi-State 
motor  vehicle  and  operating  authority 
registration  system  with  a  simplified, 
single-State,  insurance-based 
registration  system.  The  old  regulations 
were  codified  at  49  CFR  part  1023  and 
49  CFR  1162.7  and  1162.8. 

In  a  decision  served  May  8, 1992,  and 
an  Advanced  Notice  of  Proposed 
Rulemaking  (ANPR)  pubhshed  at  57  PR 
20072  on  May  11, 1992,  the  Commission 
requested  public  participation  in  the 
drafting  of  proposed  rules.  In  a  decision 
served  January  22, 1993,  and  a  Notice  of 
Proposed  Rulemaking  published  at  58 
FR  5951-5954  on  January  25. 1993,  the 
Commission  proposed  revised 
regulations  it  had  drafted  in  light  of  the 
public  comment  received  in  response  to 
the  ANPR  and  its  interpretation  of  the 
new  law,  and  it  invited  additional 
public  comment.  The  Commission  has 
received  and  considered  comments  from 
the  insurance  and  trucking  industries. 
State  regulatory  agencies,  and  other 
interested  parties,  and  it  now  is 
adopting  final  regulations  governing  the 
new  registration  system.  The  regulations 
contain  provisions  concerning  State 
eligibility  to  participate,  carrier 
selection  of  a  registration  State,  annual 
and  supplemental  registration 
requirements,  issuance  and 
maintenance  of  registration  receipts, 
and  accounting  by  registration  States. 
They  also  prescribe  apphcation  and 
registration  receipt  forms. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 


EnviroiiBUBlal  and  Energy 
CoBsideratiMM 

We  conclude  that  this  action  will  not 
significantly  aHect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources.         • 

Regulatory  FlaxiWtity  Cartificatioa 

Pursuant  to  5  U.S.C  605(bl.  we  ratify 
our  previous  conclusion  that  our  action 
in  this  proceeding  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  purjxise  of  our  action  is  to  reduce 
an  economic  burden.  The  economic 
impact  on  small  entities,  if  any,  will  be 
to  reduce  administrative  costs  and  is  not 
likely  to  be  significant  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

List  ofSidifects 

49  CFR  Part  i023 

Insurance,  Motor  carriers.  Surety 
bonds. 

49  CFR  Part  1162 

Administrative  practice  and 
procedure.  Maritime  carriers.  Motor 
carriers. 

Decided:  May  :0, 1993. 

By  the  Commission,  ChHinnan  McDooald. 
Vice  Chainnan  Simmons,  Commissioners 
Phillips,  Phllbin,  and  Walden.  Commissioaer 
Phillips  commented  with  a  separate 
expression.  Chairman  McDonald  dissented  in 
part  and  commented  in  part  with  a  separate 
expression.  Vice  Chairman  Sinimoas 
dissented  in  part  with  a  separate  expression. 
Coimnissianef  Philbtn.  joined  by 
Commissioner  Walden,  dissented  in  part 
with  a  separate  expression.  Commissioaer 
Walden  dissented  in  part  with  a  separate 
expression. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1023 
and  1162  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

1.  Part  1023  is  revised  to  read  as 
follows: 

PART  1023— STANDARDS  FOR 
REGISTRATION  WITH  STATES 

1023.1  Definitions. 

1023.2  Participation  by  Sutes. 

1023.3  Selection  of  registration  State. 

1023.4  Requirements  for  registration. 

1023.5  Registration  receipts. 

1023.6  Registration  State  accounting. 

1023.7  Violations  unlawful;  criminal 
penalties  and  civil  sanctions. 

Appendix  A  to  Part  1023— Unifbnn 

Application  for  Singie  State  Registration 
Authority:  49  U.S.C.  10321  and  11506;  5 
U.S.C  553. 


S  1023.1    DafinMona. 

(a)  The  Commission.  The  Interstate 
Commerce  Commission. 

(b)  Motor  cnrrwrand  carrier.  A  person 
authorized  to  engage  in  the 
transportation  of  passengers  or  property, 
as  a  common  or  contract  carrier,  in 
interstate  or  foreign  commerce,  under 
the  provisions  of  49  U.S.C.  10922, 
10923,  or  10928. 

(c)  Motor  vehicle.  A  self-propelled  or 
motor  driven  vehicle  operated  by  a 
motor  carrier  in  interstate  or  foreign 
commerce  under  authority  issued  by  the 
Commission. 

(d)  Principal  place  of  business.  A 
single  location  that  serves  as  a  motor 
carrier's  headquarters  and  where  it 
maintains  or  can  make  available  its 
operational  records. 

(e)  State.  A  State  of  the  United  States 
or  the  District  of  Columbia. 


f  1023.2    Partldpatton  by  i 

(a)  A  State  is  eligible  to  participate  as 
a  registration  State  and  to  receive  fee 
revenue  only  if,  as  of  January  1,  1991. 
it  charged  or  collected  a  fee  for  a  vehicle 
identification  stamp  or  a  number 
pursuant  to  the  provisions  of  the 
predecessor  to  this  part. 
-     (b)  An  eligible  State  that  intends 
either  to  commence  or  to  cease 
participating  in  the  registration  program 
must  publish  notice  of  its  intention  by 
the  1st  day  of  July  of  the  3rear  preceding 
the  registration  year  in  which  it  will 
commence  or  cease  participating. 

1102X3    Satacten  of  r«g»strallon  State. 

(a)  Each  motor  carrier  required  to 
register  and  pay  filing  fees  must  select 
a  single  participating  State  as  its 
registration  State.  The  carrier  must 
select  the  State  in  which  it  maintains  its 
principal  place  of  business,  if  such  State 
is  a  participating  State.  A  carrier  that 
maintains  its  principal  place  of  business 
outside  of  a  participating  State  must 
select  the  State  in  which  it  will  operate 
the  largest  number  of  motor  vehicles 
during  the  next  registration  year.  In  the 
event  a  carrier  will  operate  the  same 
largest  number  of  vehicles  in  more  than 
one  State,  it  must  select  one  of  those 
States. 

(b)  A  carrier  may  not  change  its 
registration  State  unless  it  changes  its 
principal  place  of  business  or  its 
registration  State  ceases  participating  in 
the  program,  in  which  case  the  carrier 
must  select  a  registration  State  for  the 
next  registration  year  under  the 
standards  of  paragraph  (a)  of  this 
section. 

(c)  A  carrier  must  give  notice  of  its 
selection  to  the  State  commission  of  its 
selected  registration  State,  and,  the  State 
commission  of  its  prior  registration 
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State,  within  30  days  after  it  has  made 
its  selection.  If  a  carrier  changes  its 
principal  place  of  business  during  the 
annual  registration  period  specified  in 
$  1023.4(b)(2},  the  carrier  may  continue 
to  use  its  prior  registration  State,  if  any, 
for  the  next  registration  year. 

(d)  A  carrier  must  give  notice  of  its 
selection  to  its  insiuer  or  insiuers  as 
soon  as  practicable  after  it  has  made  its 
selection. 

11023.4    Requlrementa  for  regietration. 

(a)  Except  as  provided  in  paragraph 
(c)(1)  of  this  section  with  regard  to  a 
carrier  operating  under  temporary 
authority,  only  a  motor  carrier  holding 
a  certificate  or  {>ermit  issued  by  the 
Commission  luider  49  U.S.C.  10922  or 
10923  shall  be  required  to  register  under 
these  standards. 

(b)  A  motor  carrier  operating  in 
interstate  or  foreign  commerce  in  one  or 
more  participating  States  under  a 
certificate  or  permit  issued  by  the 
Commission  shall  be  required  to  register 
annually  with  a  single  registration  State, 
and  such  registration  shall  be  deemed  to 
satisfy  the  registration  requirements  of 
all  participating  States. 

(1)  The  registration  year  will  be  the 
calendar  year. 

(2)  A  carrier  must  file  its  annual 
registration  application  between  the  1st 
day  of  August  and  the  30th  day  of 
November  of  the  year  preceding  the 
registration  year.  A  carrier  that  intends 
to  commence  operating  during  the 
current  registration  year  may  register  at 
any  time,  but  it  must  do  so  before  it 
commences  operating. 

(3)  The  registration  application  must 
be  in  the  form  appended  to  this  part  and 
must  contain  the  information  and  be 
accompanied  by  the  fees  specified  in 

Earagraph  (c)  of  this  section.  There  will 
a  no  prorating  of  fees  to  accoiuit  for 
partial  year  operations. 

(4)  A  carrier  that  has  changed  its 
registration  State  since  its  last  filing 
must  identify  the  registration  State  with 
which  it  previously  filed. 

(c)  A  motor  carrier  must  file,  or  cause 
to  be  filed,  the  following  with  its 
registration  State: 

(1)  Copies  of  its  certificates  and/or 
permits.  A  carrier  must  supplement  its 
filing  by  submitting  copies  of  any  new 
operating  authorities  as  they  are  issued. 
Once  a  carrier  has  submitted  copies  of 
its  authorities,  it  may  thereafter  satisfy 
the  filing  requirement  by  certifying  that 
the  copies  are  on  file.  A  carrier  may, 
with  the  permission  of  its  registration 
State,  submit  a  summary  of  its  operating 
authorities  in  lieu  of  copies.  A  carrier 
granted  emergency  temporary  authority 
or  temporary  authority  having  a 
diu^tion  of  120  days  or  less  is  not 


required  to  file  evidence  of  such 
authority,  but  it  must  otherwise  comply 
with  the  requirements  of  this  section; 

(2)  A  copy  of  its  proof  of  public 
liability  security  submitted  to  and 
accepted  by  the  Commission  under  49 
CFR  part  1043  or  a  copy  of  an  order  of 
the  Commission  approving  a  pubUc 
liability  self-insurance  application  or 
other  public  Uability  security  or 
agreement  under  the  provisions  of  that 
part.  A  carrier  must  supplement  its 
filings  as  necessary  to  ensure  that 
ciirrent  information  is  on  file.  Once  a 
carrier  has  submitted,  or  caused  to  be 
submitted,  a  copy  of  its  proof  or  order 
of  the  Commission,  it  may  thereafter 
satisfy  the  filing  requirement  by 
certifying  that  it  has  done  so  and  that  its 
security,  self-insiuance,  or  agreement 
remains  in  effect; 

(3)  A  copy  of  its  designation  of  an 
agent  or  agents  for  service  of  process 
submitted  to  and  accepted  by  the 
Commission  imder  49  CFR  part  1044.  A 
carrier  must  supplement  its  filings  as 
necessary  to  ensure  that  ciurent 
information  is  on  file.  Once  a  carrier  has 
submitted  a  copy  of  its  designation,  it 
may  thereafter  satisfy  the  filing' 
requirement  by  certifying  that  its 
designation  is  on  file;  and 

(4)  A  fee  for  the  filing  of  proof  of 
insurance.  In  support  of  such  fee,  the 
carrier  must  submit  the  following 
information: 

(i)  The  number  of  motor  vehicles  it 
intends  to  operate  in  each  participating 
State  during  the  next  registration  year; 

(ii)  The  per  vehicle  fee  each  pertinent 
participating  State  charges,  which  fee 
must  equal  the  fee,  not  to  exceed  $10, 
that  such  State  collected  or  charged  as 
of  November  15,  1991; 

(iii)  The  total  fee  due  each 
participating  State;  and 

(iv)  The  total  of  all  fees  specified  in 
paragraph  (c)(4)(iii)  of  this  section. 

(dj  Consistent  with  its  obligations 
under  paragraph  (c)(2)  of  this  section,  a 
carrier  must  cause  to  be  timely  filed 
with  its  registration  State  copies  of  any 
notices  of  cancellation  or  of  any 
replacement  certificates  of  insurance, 
surety  bonds,  or  other  security  filed 
with  the  Commission  under  49  CFR  part 
1043. 

(e)  A  carrier  must  make  such 
supplemental  filings  at  any  time  during 
the  registration  year  as  may  be  necessary 
to  specify  additional  vehicles  and/or 
States  of  operation  and  to  pay  additional 
fees. 

(f)  A  motor  carrier  must  submit  to  its 
insurer  or  insurers  a  copy  of  the 
supporting  information,  including  any 
supplemental  information,  filed  with  its 
registration  State  under  paragraphs 
(c)(4)  and  (e)  of  this  section. 


(g)  The  charging  or  collection  of  any 
fee  that  is  not  in  accordance  with  the  fee 
system  established  above  is  deemed  a 
burden  on  interstate  commerce.  This 
includes  fees  for  the  registration  or 
filing  of  evidence  of  insurance  whether 
assessed  directly  upon  the  carrier  or 
indirectly  upon  the  insurance  provider 
or  other  party  who  seeks  reimbursement 
ft-om  the  carrier. 

(h)  To  the  extent  any  State  registration 
requirement  imposes  obligations  in 
excess  of  those  specified  in  this  part,  the 
requirement  is  an  unreasonable  burden 
on  transportation  within  the 
Commission's  jurisdiction  under  49 
U.S.C.  10521(a). 

S  1023.5    Registration  receipts. 

(a)  On  compliance  by  a  motor  carrier 
with  the  annual  or  supplemental 
registration  requirements  of  §  1023.4, 
the  registration  State  must  issue  the 
carrier  a  receipt  reflecting  that  the 
carrier  has  filed  the  required  proof  of 
insurance  and  paid  fees  in  accordance 
with  the  requirements  of  that  section. 

(1)  The  receipt  must  contain  only 
information  identifying  the  carrier  and 
specifying  the  States  for  which  fees 
were  paid.  Supplemental  receipts  need 
contain  only  information  relating  to 
their  underlying  supplemental 
registrations. 

(b)  Receipts  issued  pursuant  to  a  filing 
made  during  the  annual  registration 
period  specified  in  §  1023.4(b)(2)  must 
be  issued  within  30  days.  All  other 
receipts  must  be  issued  by  the  30th  day 
following  the  date  of  filing  of  a  fully 
acceptable  supplemental  registration 
application.  AH  receipts  shall  expire  at 
midnight  on  the  31st  day  of  £)ecember 
of  the  registration  year  for  which  they 
were  issued. 

(c)  A  carrier  is  permitted  to  operate  its 
motor  vehicles  only  in  those 
participating  States  with  respect  to 
which  it  has  paid  appropriate  fees. 

(d)  A  motor  carrier  may  make  copies 
of  receipts  to  the  extent  necessary  to 
comply  with  the  provisions  of 
paragraph  (e)  of  this  section.  However, 
it  may  not  alter  a  receipt  or  a  copy  of 

a  receipt. 

(e)  A  motor  carrier  must  maintain  in 
each  of  its  motor  vehicles  a  copy(ies)  of 
its  receipt(s).  indicating  that  it  has  filed 
the  required  proof  of  insurance  and  paid 
the  required  fees. 

(f)  The  driver  of  a  motor  vehicle  must 
present  a  copy(ies)  of  a  receipt(s)  for 
inspection  by  any  authorized 
government  personnel  on  reasonable 
demand. 

(g)  No  registration  State  shall  require 
decals.  stamps,  cab  cards,  or  any  other 
means  of  registering  or  identifying 
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specific  vehicles  operated  by  a  motor 
carrier. 

f  1023.6    Registration  Stat*  accounting. 

(a)  A  participating  State  must,  on  or 
before  the  last  day  of  each  month, 
allocate  and  remit  to  each  other 
participating  State  the  appropriate 
portion  of  the  fee  revenue  registrants 
submitted  during  the  preceding  month. 
Each  remittance  must  be  accompanied 
by  a  supporting  statement  identifying 
registrants  and  specifying  the  number  of 
motor  vehicles  for  which  each  registrant 
submitted  fees.  A  participating  State 
must  submit  a  report  of  "no  activity"  to 
any  other  participating  State  for  which 
it  collected  no  fees  diuing  any  month. 

(b)  A  participating  State  must 
maintain  records  of  fee  revenue  received 
firom  and  remitted  to  each  other 
participating  State.  Such  records  must 
specify  the  fees  received  from  and 
remitted  to  each  participating  State  with 
respect  to  each  motor  carrier  registrant. 
A  participating  State  must  retain  such 
records  for  a  minimum  of  3  years. 

(c)  A  participating  State  must  keep 
records  i>ertaining  to  each  of  the  motor 
carriers  for  which  it  acts  as  a  registration 
State.  The  records  must,  at  a  minimum, 
include  copies  of  annual  and 
supplemental  registration  applications 
containing  the  information  required  by 

§  1023.4(c).  A  registration  State  must 
retain  all  such  records  for  a  minimum 
of  3  years. 

i  1 023.7    Violations  unlawful;  criminal 
ponaltiM  and  civil  aanctiona. 

Any  violation  of  the  provisions  of 
these  standards  is  unlawful.  Nothing  in 
these  standards  shall  be  construed  to 
prevent  a  State  from  imposing  criminal 
penalties  or  civil  sanctions  upon  any 
person  or  organization  violating  any 
provision  of  them. 

Appendix  A  to  Put  1023— Uniform 
Application  for  Single  State  Registration  for 
Motor  Carrien  Operating  Under  Authority 
Issued  by  the  Interstate  Commerce 
Commission 

Motor  Carrier  Identification  Numbers: 

ICC  MC  No.(8.)     . 

US  DOT  No. 


Applicant  (Identical  to  name  on  IOC  order): 

Name: 

D/B/A 


Principal  Place  of  Business  Address: ' 


Street 
City    ■ 
State  • 
Zip 


Mailing  Address  if  Different  From  Business 
Address  Above: 

Street . 

aty ■ 

State 

Zip 


Type  of  Registration: 

[    ]  New  Carrier  Registration — ^The  motor 
carrier  has  not  previously  registered. 

I    ]  Annual  Registration — ^The  motor  carrier 
is  renewing  its  annual  registration. 

[    1  Supplemental  Registration— The  motor 
carrier  is  adding  additional  vehicles  or 
States  of  travel  after  its  annual 
registration. 

[    1  New  Registration  State  Selection— The 
motor  carrier  has  changed  its  principal 
place  of  business  or  its  prior  registration 
State  has  left  the  registration  program. 
The  prior  registration  State  was 


[    1  Additional  States  not  registered  in  prior 
years.  List 


Type  of  Motor  Carrier:  (Check  one) 
I    1  Individual    (    ]  Partnership    [    ) 
Corporation 

If  corporation,  give  State  in  which 
incorporated :__ 

List  names  of  partners  or  officers: 

Name: 

Title: 

Name: 

TiUe: 

Name:    — ■ . 

TiUe:  — ■ 


Type  of  ICC  Registered  Authority: 
Permanent  Certificate  or  Pennit  [    ] 
Temporary  Authority  (TA)  (    ] 
Emergency  Temporary  Authority  (ETA) 

ICC  Certificate(s)  or  Pennit(s): 

(    I  ICC  Authority  C)rder(s)  attached  for 
initial  registration. 

I    ]  ICC  Authority  Order(s)  attached  for 
additional  grants  received. 

(    I  No  change  firom  prior  year  registration. 

Proof  of  Public  Liability  Security: 

I    \  The  applicant  is  filing,  or  causing  to  be 
filed,  a  copy  of  its  proof  of  public 
liability  security  submitted  to  and 
accepted  by  the  ICC  under  49  CFR  part 
1043. 

I    I  The  applicant  has  filed,  or  caused  to  be 
filed,  a  copy  of  its  proof  of  public 
liability  security  submitted  to  and 
accepted  by  the  ICC  under  49  CFR  part 
1043.  and  the  security  remains  in  effect 


ICC  Approved  Self-Insurance  or  Other 
Securities: 

I  I  ICC  Insurance  order  attached  for  new 
carrier  registration.  (Checlt  one  when 
completing  for  annual  registration.) 

I    1  The  ICC  Order  approving  the  self- 
insurance  plan  or  other  security  is  still 
in  full  force  and  affect,  and  the  carrier  is 
in  full  compliance  with  all  conditions 
imposed  by  the  ICC  Order. 

(    1  The  motor  carrier  is  no  longer  approved 
under  a  self-insurance  plan  or  other 
security,  and  the  motor  carrier  will  file, 
or  cause  to  be  filed,  a  copy  of  proof  of 
public  liability  security  with  this 
application  in  the  registration  State. 

Hazardous  Materials:  (Check  one) 

(    1  The  applicant  will  not  haul  hazardous 
materials  in  any  quantity. 

I     I  The  applicant  will  haul  hazardous 
materials  that  require  the  following 
limits  in  accordance  with  Title  49  CFR 
1043.2: 

(Check  one) 

I    1  Public  Liability  and  Properly  Damage 

Insurance  of  $1  million. 
(    1  Public  Lidbiiity  and  Property  Damage 

Insurance  of  $5  million. 
Process  Agents: 
1    I  ICC  Form  No.  BOC-3  or  blanket 

designation  attached  for  new 

registration. 
I    ]  ICC  Form  No.  BOC-3  or  blanket 

designation  attached  reflecting  changes 

of  designation  of  process  agents. 
I    I  No  change  from  prior  year  registration. 
Certi/jcanon; 

I,  the  undersigned,  under  penalty  for  false 
statement,  certify  that  the  above  information 
is  true  and  correct  and  that  I  am  authorized 
to  execute  and  file  this  document  on  behalf 
of  the  applicant.  (Penalty  provisions  subject 
to  the  laws  of  the  registration  State.) 

Name  (Printed) 

Signature — 

Title 

Telephone  Number    

Date    . . 


*  A  principal  place  of  tnisinest  is  a  single  location 
that  serves  as  a  motor  carrier's  headquarters  and 


where  i(  maintains  or  can  make  available  its 
operational  records. 


PART  1162— TEMPORARY 
AUTHORITY  (TA)  AND  EMERGENCY 
TEMPORARY  AUTHORITY  (ETA) 
PROCEDURES  UNDER  49  U.S.C.  10928 

2.  The  authority  citation  for  Part  1162 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321;  10928:  5 
U.S.Q  559. 

Ml  162.7 and  1162.8    [Rantovad] 

3.  Sections  1162.7  and  1162.8  are 
removed. 

IFR  Doc.  93-11763  Filed  5-17-93;  8:45  am) 
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Proposed  Rules 


FathnI  Rogialer 

Vol.  58.  Na  04 
Tuesday.  May  18,  1993 


Ttits  section  of  the  FEDERAL  REOSTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rxjtices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  Na  93-NII-24-A01 

Airworthiness  Directives;  Boeir>g 
Model  747  Series  Airplanes  Equipped 
With  General  Electric  CF&-45/50  Series 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  that 
currently  requires  repetitive  inspections 
to  detect  cracking  of  the  number  1  strut 
idler  pulley  support  bracket  assembly, 
inspections  of  all  associated  fasteners 
for  tightness,  and  replacement  of  the 
bracket  assembly.  This  action  would 
add  a  requirement  to  perform  repetitive 
visual  inspections  of  the  strut  web  to 
detect  cracking  in  the  area  of  the  pulley 
bracket,  and  repair  of  the  strut  web,  if 
necessary.  This  proposal  is  prompted  by 
a  determination  that  installation  of  the 
pulley  bracket  without  proper  shimming 
may  result  in  strut  web  cracks  in  the 
area  of  the  pulley  bracket.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  engine  thrust 
control. 

DATES:  Comments  must  be  received  by 
July  12, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
24-AD,  1601  Und  Avenue.  SW„ 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
boUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Michael  Collins,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA. 

Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
08055-4056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 

SUPPt^MENTARY  INFORMATION: 

Conunenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  orNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  oy  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-24-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


Discussion 

On  July  10, 1992,  the  FAA  issued  AD 
92-16-09,  Amendment  39-8318  (57  FR 
38251.  August  24. 1992).  applicable  to 
certain  Boeing  Model  747  series 
airplanes  equipped  with  General 
Electric  CF6-45/50  series  engines.  That 
AD  requires  repetitive  inspections  to 
detect  cracking  of  the  number  1  strut 
idler  pulley  support  bracket  assembly; 
inspections  of  all  associated  fasteners 
for  tightness,  and  tightening  of  any  loose 
fosteners  found;  and  replacement  of  the 
bracket  assembly.  That  action  was 
prompted  by  recent  reports  of  fatigue 
cracks  found  in  the  thrust  control  cable 
idler  pulley  support  bracket  on  the 
number  1  strut.  The  requirements  of  that 
AD  are  intended  to  prevent  loss  of 
engine  thrust  control. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  advised  that 
installation  of  the  thrust  control  idler 
pulley  bracket  in  accordance  with  the 
instructions  contained  in  Boeing  Alert 
Service  Bulletin  747-76A2083,  dated 
December  18. 1991,  or  Revision  1,  dated 
May  28. 1992  (both  of  which  are 
referenced  in  AD  92-16-09),  may  restdt 
in  strut  web  cracks  in  the  area  of  the 
pulley  bracket  due  to  improper 
shimming  of  the  pulley  bracket.  This 
condition,  if  not  corrected,  could 
contribute  to  failure  of  the  support 
brackets,  which  could  result  in  loss  of 
engine  thrust  control. 

Based  on  this  information,  Boeing  has 
issued,  and  the  FAA  has  reviewed  and 
approved,  Boeing  Alert  Service  Bulletin 
747-76A2083,  Revision  2.  dated 
February  25. 1993.  Revision  2  to  the 
service  bulletin  describes  procedures, 
and  specifies  a  compliance  schedule,  for 
conducting  repetitive  visual  inspections 
of  the  strut  web  to  detect  cracking  in  the 
area  of  the  pulley  brackets.  These 
inspections  are  to  be  accomplished  if  a 
new  bracket  assembly  had  been 
installed  previously  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
76A2083,  dated  December  18. 1991.  or 
Revision  1,  dated  May  28, 1992. 
Revision  2  also  describes  procedures  for 
replacing  the  number  1  strut  idler 
pulley  support  bracket  assembly  and 
includes  instructions  for  proper 
shimming  of  the  pulley  bracket 
assembly.  Installation  of  the  new 
bracket  assembly  in  accordance  with 
Revision  2  would  eliminate  the  need  for 
the  repetitive  inspections. 
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Since  an  imsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-l&-0g  to  add  a 
requirement  to  perform  repetitive  visual 
inspections  of  the  strut  web  to  detect 
cracking  in  the  area  of  the  pulley 
bracket,  and  repair  of  the  strut  web,  if 
necessary.  These  actions  would  be 
required  for  those  airplanes  on  which  a 
new  pulley  bracket  assembly  has  been 
installed  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-76A2083, 
dated  December  18, 1991,  or  Revision  1, 
dated  May  28, 1992.  This  proposed  AD 
would  continue  repetitive  inspections  to 
detect  cracking  of  the  number  1  strut 
idler  pulley  support  bracket  assembly; 
inspections  of  all  associated  fasteners 
for  tightness,  and  tightening  of  any  loose 
fasteners  found;  and  replacement  of  the 
bracket  assembly.  These  actions  would 
be  required  for  those  airplanes  on  which 
a  new  pulley  bracket  assembly  has  not 
been  installed.  Replacement  of  the 
pulley  bracket  assembly,  and  insp)ection 
and  repair  of  the  strut  web  would  be 
required  in  accordance  with  Revision  2 
to  the  service  bulletin  described 
previously.  Repair  of  the  pulley  bracket 
assembly  would  be  required  to  be 
accomplished  in  accordance  with 
Revision  1  to  the  service  bulletin 
described  previously.  Inspection  of  the 
pulley  bracket  assembly  would  be 
required  in  accordance  with  either  the 
original  version.  Revision  1,  or  Revision 
2  to  the  service  bulletin  described 
previously. 

There  are  approximately  140  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $737  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $5,588, 
or  $1,397  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8318  (57  FR 
38251.  August  24. 1992).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  93-NM-24-AD.  Supersedes 
AD  92-16-09,  Amendment  39-8318. 

Applicability:  Model  747  series  airplanes; 
line  positions  202  through  886,  inclusive: 
equipped  with  General  Electric  CF6-45/50 
series  engines;  certificated  in  any  category. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  engine  tlirust 
control,  accomplish  the  following: 

(a)  For  those  airplanes  on  which  the  new 
bracket  assembly  has  not  previously  been 
installed  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-76A2083,  dated 
December  18, 1991,  or  Revision  1,  dated  May 
28, 1992,  accomplish  the  following: 

(1)  Prior  to  or  upon  the  accumulation  of 
9,000  total  flight  hours  on  the  airplane,  or 
within  600  flight  hours  after  September  28, 
1992  (the  effective  date  of  AD  92-16-09. 
Amendment  3&-8318),  whichever  occurs 
later,  perform  a  visual  inspecUon  of  the 
number  1  strut  idler  pulley  support  bracket 
assembly  to  detect  cracks;  and  inspect  all 


associated  bsteners  lor  proper  tightness;  in 
accordance  writh  Boeing  Alert  Service 
Bulletin  747-76A2083,  dated  December  18. 
1991.  Revision  1,  dated  May  28. 1992,  or 
Revision  2,  dated  Febrtiary  25, 1993. 

(i)  If  no  cracks  are  found  in  the  bracket 
assembly,  return  the  airplane  to  service  and 
repeat  the  inspections  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  600 
flight  hours. 

(ii)  If  only  one  crack  is  found  in  the  bracket 
assembly  and  its  length  is  two  inches  or  less, 
prior  to  further  flight,  accomplish  the 
procedures  specified  in  either  paragraph 
(a)(l)(ii)(A)  or  (a)(l)(ii)(B)  of  this  AD: 

(A)  Accomplish  the  interim  repair 
described  in  Paragraph  E.  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-76A2083,  Revision  1. 
dated  May  28. 1992.  Thereafter,  repeat  the 
inspections  described  in  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  100  flight 
hours.  Within  750  flight  hours  after 
installation  of  the  Interim  repair,  replace  the 
bracket  assembly  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-76A2083. 
Revision  2.  dated  February  25. 1993. 
Replacement  of  the  bracket  assembly 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this 
i;>aragraph. 

(B)  Replace  the  bracket  assembly  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-76A2083,  Revision  2,  dated 
February  25, 1993. 

(iii)  If  cracks  are  found  in  the  bracket 
assembly,  or  if  only  one  crack  is  found  and 
its  length  exceeds  two  inches,  prior  to  further 
flight,  replace  the  bracket  assembly  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-76A2083,  Revision  2,  dated 
February  25. 1993. 

(iv)  If  any  fasteners  are  found  to  be  loose, 
prior  to  further  flight,  tighten  those  fasteners 
to  within  specified  torque  limits,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-76A2083,  dated  December  18. 
1991,  Revision  1,  dated  May  28. 1992,  or 
Revision  2,  dated  February  25, 1993. 

(2)  Except  as  provided  by  paragraph 
(a)(l)(ii)(A)ofthis  AD,  within  12  months 
after  the  effective  date  of  this  AD,  replace  the 
bracket  assembly,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-76A2083, 
Revision  2,  dated  February  25. 1993. 
Replacement  of  the  bracket  assembly 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(b)  For  those  airplanes  on  which  the  new 
bracket  assembly  has  previously  t)een 
installed  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-76A2083,  dated 
December  18, 1991,  or  Revision  1,  dated  May 
28, 1992,  accomplish  the  following: 

(1)  Within  30  days  after  the  effective  date 
of  this  AD.  conduct  a  visual  inspection  of  the 
strut  web  to  detect  cracking  in  the  area  of  the 
pulley  bracket,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-76A2083, 
Revision  2,  dated  February  25, 1993.  Conduct 
repetitive  visual  inspections  in  accordance 
with  either  paragraph  (b)(l)(i),  (b)(l)(ii),  or 
(b)(1)(iii),  as  applicable. 

(i)  If  the  bracket  assembly  has  been 
installed  within  the  last  90  days  prior  to  the 
effective  date  of  this  AD,  repeat  the  visual 
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inspflctlon  at  th«  timM  ipedfiad  In 
paragraphs  (bKlMlXA).  (bKlKiXB).  and 
(bKlMlMQ. 

(A)  Within  90  days  after  accomplishing  th« 
Initial  visual  inspection  reqiiired  by 
paragraph  (b)  of  this  AD; 

(B)  Within  180  days  after  accomplishing 
the  initial  visual  Inspection  raqulrad  by 
paragraph  (b)  of  this  AD-.  and 

[Q  Within  360  days  after  accomplishing 
the  initial  visual  inspection  required  by 
paragraph  (b)  of  this  AD. 

(ii)  If  the  bracket  assembly  has  been 
installed  within  the  last  91  through  180  days 
prior  to  the  effective  date  of  this  AO,  repeat 
the  visual  inspection  at  the  times  specified  in 
paragraphs  (bKlKiiKA)  and  (bMlMUKB). 

(A)  Within  90  days  after  accomplishing  th« 
Initial  visual  inspection  required  by 
paragraph  (b)  of  this  AO;  and 

(B)  Within  270  days  after  accranplishing 
the  initial  visual  inspection  required  by 
paragraph  (b)  of  this  AO. 

(iii)  If  the  bracket  assembly  has  been 
installed  within  the  last  181  through  360 
days  prior  to  the  effective  date  of  this  AO, 
repeat  the  visual  inspection  within  ISO  days 
after  accomplishing  the  initial  visiial 
inspection. 

(2)  If  no  cracks  are  detected  within  360 
days  after  accomplishing  the  initial  visual 
Inspection  r«quired  by  paragraph  (bHi)  of 
this  AD,  no  further  action  Is  required. 

(3)  If  any  crack  is  detected  diiring  any  of 
the  visual  inspections  required  by  paragraph 
(b)  of  this  AD,  prior  to  further  Qight.  stop 
drill  the  crack  and  install  a  doubler  over  the 
affected  area.  In  accordance  with  the  Boeing 
747  Structural  Repair  Manual,  section  51- 
40-02. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (A(X)),  FAA. 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  PAA  Principal  Maintenance 
Inspects,  who  may  add  comments  and  then 
send  it  to  the  Man^r,  Seattle  ACX). 

Note:  Infbmatkn  cancemiiig  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obulned  frran  the  Seattle  AGO. 

(d)  Special  Qlght  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  May  12, 
1993. 

Dmrid  G.  HiaM. 

Acting  ktanager,  Trangport  Airplane 
Dinciorate,  Aircrafi  Certification  Service. 
(FR  Doc  93-11684  Filed  5-17-93;  8:45  ami 
muma  coot  m%*-M-w 


14CFRPwtM 

(Oocliel  No.  •»-MM-36-A01 

Alrworthineee  Directives;  Airbus 
Industris  Model  A320  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A320 
series  airplanes.  This  proposal  would 
reqtiire  modification  of  the  web 
installation  between  frames  1  and  2. 
This  proposal  is  prompted  by  a  report 
that  damage  was  found  on  the  web  and 
fitting  on  frame  2  during  inspection  of 
fatigue  test  airplanes.  The  actions 
speciHed  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  fuselage. 
DATES:  Comments  must  be  received  by 
July  12. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
35-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  RMtTHER  INFORMATION  CONTACT:  Greg 
Holt,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056:  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPt.EMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  nodce  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUbiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-35-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  imsafa 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A320  series  airplanes. 
The  DGAC  advises  that  damage  was 
found  on  the  web  and  fitting  on  the  left- 
and  right-hand  sides  of  frame  2  during 
inspection  of  fatigue  test  airplanes  after 
36,226  simulated  landings  (on  an 
airplane  on  which  Modification  No. 
20675/P01031  had  not  been 
accomplished)  and  after  60,000 
simulated  landings  (on  an  airplane  on 
which  Modification  Na  20675/P01031 
had  been  accomplished,  but  on  which 
Modification  No.  20951/P01337  had  not 
been  accomplished).  Fatigue  damage  in 
this  area,  if  not  detected  and  corrected, 
could  result  in  reduced  structural 
integrity  of  the  fuselage. 

Airbus  Industrie  has  issued  Service 
Bulletin  No.  A320-53-1002.  Revision  1. 
dated  November  30. 1992.  that  describes 
procedures  for  modification  of  the  web 
installation  between  frames  1  and  2. 
This  modification  involves  adding  a 
sphce  (Modification  No.  20951/P01337) 
on  certain  airplanes.  In  addition  to 
adding  the  splice,  a  thicker  fitting 
(Modification  No.  20675/P01031)  would 
be  installed  on  certain  airplanes. 
Modification  of  the  web  installation 
would  improve  the  fatigue  resistance  of 
the  webs  and  fittings  at  frame  2.  The 
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^)GAC  classified  this  service  bulletin  as 
mandatory  and  issued  Airworthiness 
Directive  92-203-032(6),  dated 
September  30. 1992,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  web  installation 
between  frames  1  and  2.  llie  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Currently,  no  airplanes  of  US. 
registry  would  be  affected  by  this 
proposed  AD.  However,  should  one  of 
the  a^ected  airplanes  be  imported  and 
placed  on  the  U.S.  register,  it  would 
take  approximately  67  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  the  average  labor  rate  is  $55 
per  work  hour.  Required  parts  would 
cost  approximately  $2,431  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  Is  estimated  to  be  $6,116  per 
airp^e. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  llterefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prepareticm  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated.  wiU 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  sub^antial 
number  of  small  entities  under  the 
critMia  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 


prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  conUcting  the  Rules  Dodcet 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39--AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aolfaorit^ 49  use  App.  1354(a).  1421 
and  1423;  49  U.SXl  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AkbM  ladaatriK  Docket  93-NM-35-AD. 

Applicability.  Model  A3  20  leries  alrpianet; 
manufecturer'i  serial  number  (MSN)  005 
through  012.  inclusive,  and  MSN's  013 
through  024.  inclusive;  certificated  In  any 
category. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structxiral  integrity  of 
the  fuselage,  accomplish  the  followisg- 

(a)  Modify  the  web  Installation  between 
fraoaea  1  and  2  in  accordance  with  Airtms 
Industrie  Service  Bulletin  Na  A3  20-53- 
1002,  Revision  1,  dated  November  30. 1992, 
at  the  applicable  time  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD. 

(1)  For  airplanes  having  MSN's  OOS 
through  012,  Inclusive:  Within  12,000 
laiMiings  after  the  effective  date  of  tills  AD. 

(2)  For  airplanes  having  MSN's  013 
tlirough  024,  inclusive:  Within  15,000 
landings  after  the  effective  date  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  l)y  tlie  Manager. 
Standardization  Branch,  ANM-113,FAA, 
Transport  Airplane  Directorate.  Operators 
(hall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  If  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permiu  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on  May  12. 
19v3. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-11682  FUed  5-17-93;  8:45  am) 
ilUJNO  COOK  4ai«-t».» 


14  CFR  Part  39 

(Docket  No.  9»-NM-13-AO] 

AirworthlnMt  DIractlvM;  AarospsUal* 
Mod«l  ATR42-200  and  -300  SartM 
AlrplanM 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemakinK 
(NPRM).  * 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  apphcable  to  all 
Aerospatiale  Model  ATR-42  series 
airplanes,  that  currenUy  requires 
repetitive  inspections  to  detect 
corrosion  and/or  fatigue  cracking  of  the 
main  landing  gear  (MLG)  side  brace 
lower  arms,  and  replacement  of 
discrepant  parts.  That  AD  was  prompted 
by  a  report  of  a  failure  of  a  NfLG  side 
brace  lower  arm.  This  action  would 
limit  the  applicability  of  the  rule;  would 
require  the  use  of  an  improved 
repetitive  inspection  procedure;  and 
would  require  replacing  both  MLG  side 
brace  lower  arms  as  terminating  action 
for  the  repetitive  inspections.  "Hie 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  inadvertent 
retraction  of  the  MLG. 

DATES:  Comments  must  be  received  by 
July  12,  1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
13-AD,  1601  Lind  Avenue.  SW., 
Rentcm,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gary 
Lium,  Aerospece  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
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Washington  98055-4056;  telephone 
(206)  227-1112;  £ax  (206)  227-1320. 

8UPPI.EMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argumnnts  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-13-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  March  15,  1991,  the  FAA  issued 
AD  91-08-10,  Amendment  39-6953  (56 
FR  14462,  April  10, 1991),  applicable  to 
all  Aerospatiale  Model  ATR-42  series 
airplanes,  to  require  repetitive 
ultrasonic  inspections  to  detect 
corrosion  and/or  fatigue  cracking  of  the 
main  landing  gear  (KHX))  side  brace 
lower  arms,  and  replacement  of 
discrepant  parts.  That  action  was 
prompted  by  a  report  of  a  failure  of  a 
MLG  side  brace  lower  arm,  due  to 
fatigue  damage  that  initiated  from 
corrosion  in  the  ball  bearing  housing. 
The  requirements  of  that  AD  are 
intended  to  prevent  inadvertent 
retraction  of  the  MLG. 

Since  issuance  of  that  AD, 
Aerospatiale  has  issuivi  Service  Bulletin 


ATR42-32-0036,  Revision  3,  dated 
December  12, 1991,  that  describes 
improved  procedures  for  repetitive 
ultrasonic  inspections  to  detect  fatigue- 
damaged  parts  of  both  MLG  side  brace 
lower  arms,  and  replacement  of 
discrepant  parts.  The  Direction  Generale 
de  I'Aviation  Civile  (DGAC),  which  is 
the  airworthiness  authority  for  France, 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  91-033- 
038(B)R2,  dated  November  13, 1991,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Also  since  issuance  of  that  AD, 
Aerospatiale  has  issued  Service  Bulletin 
ATR42-32-O040,  dated  February  24. 
1992,  that  describes  procedures  for 
accomplishment  of  Modification  3226, 
which  entails  replacement  of  the  MLG 
side  brace  assembly.  This  modification 
would  add  chrome  plating  onto 
previously  unprotected  parts, 
preventing  the  development  of 
corrosion.  The  DGAC  has  not  classified 
this  service  bulletin  as  mandatory. 

Incorporation  of  these  procedures  for 
improved  repetitive  ultrasonic 
inspections  and  replacement  of  the  MLG 
side  brace  assembly  would  prevent 
inadvertent  retraction  of  the  MLG. 

This  airplane  model  is  manufactured 
in  France  and  is  tyf>e  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  91-08-10  to  continue  to 
require  repetitive  ultrasonic  inspections 
to  detect  fatigue-damaged  parts  of  the 
main  landing  gear  (MLG)  side  brace 
lower  arms,  and  replacement  of 
discrepant  parts.  Additionally,  the 
proposed  AD  would  require  use  of  an 
improved  repetitive  inspection 
procedure,  and  the  eventual 
replacement  of  both  MLG  side  brace 
lower  arms  (installation  of  Modification 
3226).  When  accomplished,  the 
replacement  would  terminate  the  need 
for  the  repetitive  ultrasonic  inspections. 


The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Additionally,  the  proposed  AD  would 
limit  the  applicability  of  the  rule  to 
exclude  those  airplanes  on  which 
Modification  3226  has  been 
accomplished  previously.  The 
manufactiuer  has  installed  Modification 
3226  on  airplanes  having  serial  numbers 
293  and  subsequent  prior  to  deUvery. 
Airplanes  so  modified  are  not  subject  to 
the  unsafe  condition  addressed  by  this 
proposed  AD. 

The  FAA  estimates  that  100  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,500,  or  $165  per 
airplane. 

The  FAA  has  been  advised  that  25 
U.S. -registered  airplanes  have  been 
modified  previously  in  accordance  with 
the  requirements  of  this  AD.  Therefore,  ° 
the  future  economic  cost  impact  of  this 
rule  on  U.S.  operators  is  now  only 
$12,375. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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The  Proposed  AmendnMiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHlNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U^C.  106(g):  and  14  CFR 
ll.BQ. 

139.13    [Amendsd] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6953  (56  FR 
14462,  April  10. 1991)  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

AerMpatiale:  Docket  93-NM-13-AO. 

Supersedes  AD  91-08-10,  Amendment 
39-6953. 

Applicability:  Aerospatiale  Model  ATR42- 
200  and  -300  series  airplanes  on  which 
Modification  3226  (aj  described  la 
Aerospabale  Service  Biilletin  ATR42-32- 
0040,  dated  February  24, 1992}  has  not  been 
accomplished;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note:  Paragraphs  (a),  (aKD.  and  (a)(2)  of 
this  AD  restate  the  Initial  and  repetitive 
inspection  requirements  of  AD  91-08-10, 
paragraphs  A..  A.I.,  and  A.2.  As  allowed  by 
the  phrase,  "unless  accomplished 
previously."  if  the  initial  and  repetitive 
inspections  required  by  AD  91-08-10  have 
been  accomplished  previously,  paragraphs 
(a),  (aKl),  and  (aK2)  of  this  AD  cfo  not  require 
that  those  Inspections  be  repeated. 

To  prevent  inadvertent  retraction  of  the 
MLG,  accomplish  the  following: 

(a)  Perfann  an  ultrasonic  inspection  of  the 
MLG  side  brace  lower  ann  in  accordance 
with  Aerospatiale  Service  Bulletin  ATR42- 
32-0036,  Revision  1,  dated  February  15. 
1991,  and  Messier-Bugatti  Service  Bulletin 
631-32-070,  Revision  1,  dated  February  12. 
1991,  at  the  thresholds  given  in  paragraphs 
(a)(1)  and  (aK2)  of  this  AD.  Repeat  the 
ultrasonic  inspections  thereaf^  at  intervals 
not  to  exceed  1,000  landings  until  the 
inspection  required  hy  paragraph  (b)  of  this 
AD  is  accomplished. 

(1)  For  airp|bnes  that  have  accumulated 
6,000  or  more  total  landings  on  either  the  left 
or  right  main  landing  gear  (MLG)  side  brace 
lower  arms  as  of  May  8. 1991  (the  effective 
date  of  AD  91-08-10,  Amendment  39-6953): 
Perform  the  initial  inspection  prior  to  the 
accumulation  of  8.000  total  landings  on 
either  the  left  or  right  MLG  side  brace  lower 
anna,  at  within  14  days  aitar  May  6. 1991 
(the  effective  date  of  AD  91-08-10. 
Amendment  39-6953),  whichever  occurs 
later. 

(2)  Par  airplanes  that  have  accumulated 
less  thn  64)00  total  landingi  oo  either  the 
left  OT  rlgbt  MLG  slda  faraoa  knver  arms  as  of 


May  6. 1981  (the  affactlve  data  of  AO  91-08- 
10,  Amendment  39-6953):  Perfoim  the  Initial 
inspection  prior  to  tlte  accumulation  of  84Xn 
total  landings  on  either  the  left  or  right  MLG 
side  brace  lower  arms,  or  within  90  days  after 
May  6, 1991  (the  effective  date  of  AD  91-08- 
10,  Amendment  39-6953),  whichever  occurs 
later. 

(b)  For  those  airplanes  that  previously  have 
accomplished  the  ultrasonic  inspections  in 
accordance  with  paragraph  (a)  of  this  AD: 
Within  1 ,000  landings  after  the  last 
inspection  required  Sy  paragraph  (a)  of  this 
AD,  or  within  90  days  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform 
the  ultrasonic  inspection  procedure  In 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-0036.  Revision  3,  dated 
December  12, 1991  Repeat  Ibis  inspectioa 
thereafter  at  intervals  not  to  exceed  1,000 
landings.  Accomplishment  of  the 
requirements  of  tiiis  paragraph  constitutes 
terminating  action  for  the  repetitive 
ultrasonic  inspections  in  accordance  with 
Revision  1  of  that  service  bulletin  required  by 
paragraph  (a)  of  this  AO. 

(c)  For  those  airplanes  that  have  not 
previously  accomplished  the  ultrasonic 
inspections  in  accordance  with  paragraph  (a) 
of  this  AD:  Prior  to  the  accumulation  ofb.OOO 
total  landings  on  either  the  left  or  right  MLG 
side  brace  lower  arms,  or  within  90  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perioral  an  ultrasonic  inspectioa 
of  the  MLG  side  brace  lower  arm  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-32-O036.  Revision  3,  dated 
December  12, 1991.  Repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  1,000 
landings. 

(d)  If  any  ultrasonic  inspection  result 
exceeds  the  acceptance  cnteria  specifted  in 
Aerospatiale  Service  Bulletin  ATR42-32- 
0036,  Revision  1,  dated  February  15, 1991.  or 
Revision  3,  dated  E)ecember  12, 1991.  prior 
to  further  flight,  replace  the  discrepant  MLG 
side  brace  lower  arm  with  a  new  or 
serviceable  part,  in  accordance  with  either 
service  bulletin.  Following  replacement  of 
discrepant  parts,  continue  to  repeat  the 
ultrasonic  inspection  procedure  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR4  2-32-0036,  Revision  3.  dated 
December  12, 1991,  at  intervals  not  to  exceed 
1,000  landings. 

(e)  Prior  to  the  acciunulafion  of  15.000  total 
landings,  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  install  Modification  3226,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR4  2-3  2-0040.  dated  Febrxary  24, 
1992.  Installation  of  Modification  3228 
constitutes  terminating  action  for  the 
repetitive  ultrasonic  inspections  of  tlie  MLG 
side  brace  lower  arm  required  by  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adiustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardixation 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 


compliance  wdth  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ranton.  Washington,  on  May  12. 
1993. 

David  G.HbM. 

Acting  Manager,  Transport  Aiqyhne 
Directorate,  Aircroft  Certification  Serrice. 
[FR  Doc  93-11883  Filed  S-17-93;  8:45  am) 
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(Akepeee  Oocfcel  No.  92-AGL-10I 

Proposed  Alteration  of  VOR  Federal 
Airway  V-413 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
modify  Federal  Airway  V-413  by 
extending  the  airway  from  the 
Ironwood,  MI.  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
NavigaUon  (VORTAC)  to  the  Eau  Qaire, 
WI,  VORTAC.  This  action  would 
expedite  the  flow  of  air  traffic  and 
reduce  the  controller's  wcridoad. 

DATES:  Comments  must  be  received  on 
or  before  July  6, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  AGL-500.  Docket  No. 
92-AGL-lO,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center.  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916.  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airsfiace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 
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SUPPLEMENTARY  MFOAMATION: 
Comments  Invited 

Interested  parties  are  invited  to 

Earticipate  in  this  proposed  rulemaking 
y  submitting  sucli  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  belphil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciRcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92-  , 
AGL-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rule  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  orNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  PubUc  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  hiture  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2A  which  describes  the  application 
procedure. 

ThePropoMl 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  V-413  by  extending  the  airway 
from  the  Ironwood,  MI.  VORTAC  to  the 
Eau  Claire,  WI.  VORTAC  This  action 
would  reduce  the  controller's  workload, 
and  would  expedite  the  flow  of  air 


traffic.  Domestic  VOR  Federal  Airways 
are  published  in  section  71.123  of  FAA 
Order  7400.7A  dated  November  2, 1992. 
and  effective  November  27, 1992,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  airway  Usted  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  cxirrent.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Port  71 

Aviation  safety.  Domestic  VOR 
Federal  airways.  Incorporation  by 
reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(8],  1354(a], 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

171.1    [Afflmdwl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  or  Regulations,  dated 
November  2. 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 


Section  71.123 
Airways 


Domestic  VOR  Federal 


V>413    pUvtMd] 

From  Ironwood,  MI;  Bau  Claire,  WI;  INT 
Bau  Claire  269°  and  Gopher,  MN,  lOfl* 
radials:  Gopher.  INT  Gopher  321*  and 
Brainerd,  MN,  174*  radials;  Brainerd. 


Issued  in  Washington,  DC,  on  May  10, 
1993. 

Willii  C.  NelMn. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc  93-11717  Filed  5-17-93;  8:45  am] 
BlUJNO  COOe  401O-1>-M 

Coast  Quard 

33  CFR  Part  165 
[CGD1  93-001] 

Safety  Zone;  Boston  Inner  Harbor, 
Boston,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SlMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  safety  zone 
around  the  USS  CASSIN  YOIJNG  {DI>- 
793),  with  the  size  of  the  zone  var>'ing 
appropriate  to  prevailing  conditions. 
This  zone  is  needed  to  safeguard 
CASSIN  YOUNG  as  an  historic  national 
maritime  attraction  and  to  protect  other 
vessels  and  persons  from  the  risk  of 
collision,  damage  or  personal  injury  due 
to  the  limited  maneuverability  of  the 
CASSIN  YOUNG  while  under  tow. 
Implementation  of  this  safety  zone  will 
enhance  safe  navigation  in  Boston 
Harbor  by  defining  permanent 
operational  parameters  for  public 
viewing  of  USS  CASSIN  YOUNG  (DD- 
793)  when  it  is  underway. 
DATES:  Comments  must  be  received  on 
or  before  July  2. 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Commanding  Officer,  USCG  Marine 
Safety  Office.  455  Commercial  Street, 
Boston,  MA  02109-1045,  or  may  be 
delivered  to  room  234  at  the  above 
address  between  7:30  a.m.  and  4  p.m. 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (617) 
223-3000.  The  Marine  Safety  Office 
Boston  maintains  the  pubUc  docket  for 
this  rulemaking.  Comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  234. 
Marine  Safety  Office  Boston. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Chris 
Oelschlegel,  USCG  Marine  Safety  Office 
Boston,  at  (617)  223-3000. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
Interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CQ31  93-001)  and  the  specific  section 
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of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  this  proposal  in  view  of  the 
comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Office  Boston  at  the  address  imder 
AOOAESSES.  If  it  is  determined  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

Tlie  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Chris  Oelschlegel,  project 
officer  for  the  Captain  of  the  Port  of 
Boston,  and  Lieutenant  Commander 
Jeffrey  Stieb,  project  attorney,  First 
Coast  Guard  District  Legal  Office. 

Badkground  and  Purpose 

The  USS  CASSIN  YOUNG  (DD-793). 
a  376  foot  World  War  II  Fletcher  Class 
destroyer  operated  by  the  National  Park 
Service  in  Boston,  had  a  distinguished 
combat  career  in  the  Pacific  during 
World  War  n  and  also  participated  in 
the  Korean  Conflict.  CASSIN  YOUNG 
now  serves  as  a  permanent  national 
memorial  to  destroyermen  and  the  ships 
they  served  on.  To  protect  the  vessel, 
the  Captain  of  the  Port  (COTP)  Boston 
has  routinely  established  a  temporary 
moving  safety  zone  around  CASSIN 
YOUNG  whenever  it  is  underway  in 
Boston  Harbor. 

CASSIN  YOUNG'S  Columbus  Day 
Turnaround  Cruise  is  an  annual  event  in 
Boston  Harbor.  Typically,  at  10  a.m.  on 
the  Columbus  Day  weekend,  CASSIN 
YOUNG  departs  berth  at  Pier  1. 
Charlestown  Navy  Yard,  with  veterans 
and  visitors  on  board.  The  CASSIN 
YOUNG,  sometimes  joined  by  other 
parade  vessels  is  towed  outbound  by 
two  tug  boats  through  Boston  Inner 
Harbor  to  the  vicinity  of  Buoys  2  and  4 
off  Castle  Island.  At  that  point  CASSIN 
YOUNG  and  any  accompanying  parade 
vessels  turn  and  proceed  inbound. 
Experience  has  demonstrated  that  this 
annual  event  attracts  numerous 
spectator  vessels  and  may  create 
significant  congestion  in  Boston  Harbor. 
The  limited  maneuverability  of  CASSIN 
YOUNG  and  other  participating  vessels 
while  underway  for  this  event  poses  a 
hazard  for  spectator  vessels  in  the  area, 
precipiuting  the  need  for  a  safety  zone. 


A  moving  safety  zone  around  the  USS 
CASSIN  YOUNG  (DD-793),  and  any 
other  associated  parade  vessels,  during 
the  event  minimizes  the  chances  of 
collision  with  other  vessels  by 
eliminating  crossing  or  overtaking 
situations  and  helps  to  provide 
sufficient  maneuvering  room  for 
participating  vessels.  It  also  minimizes 
disruption  to  other  vessel  traffic,  as 
operators  can  schedule  vessel 
movements  before  or  after  CASSIN 
YOUNG'S  transit. 

In  addition  to  this  annual  event 
CASSIN  YOUNG  occasionally  gets 
underway  in  Boston  Harbor  for  other 
special  events.  Like  CASSIN  YOUNG's 
Columbus  Day  Timiaround  Cruise, 
these  events  are  well  published  and 
attract  many  spectator  vessels,  creating 
the  similar  need  for  a  safety  zone. 
Accordingly,  the  COTP  Boston  proposes 
to  establish  a  permanent  moving  safety 
zone  for  one  hundred  yards  in  all 
directions  around  the  USS  CASSIN 
YOUNG  (DD-793)  and  around  each 
accompanying  parade  vessel  whenever 
such  vessels  are  underway  together  in 
Boston  Harbor. 

Scheduled  movements  of  the  USS 
CASSIN  YOUNG  (DD-793)  and  the 
names  and  berthing  locations  of 
accompanying  parade  vessels  will  be 
published  in  the  Local  Notice  to  ' 
Mariners  and  in  a  Safety  Marine 
Information  Broadcast.  During 
scheduled  events,  other  marine  traffic 
may  not  enter  the  moving  safety  zone 
without  authorization  from  the  COTP 
Boston. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  on  Federal 
Regulations  and  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 
Costs  to  the  shipping  industry  from 
these  regulations,  if  any,  will  be  minor 
and  have  no  significant  adverse 
financial  effect  on  vessel  o]>erators  as 
the  events  will  normally  be  of  less  than 
three  hours  duration.  Deep  draft  vessel 
traffic,  fishing  vessels,  and  tour  boats 
may  experience  slight  delays  in 
departures  or  arrivals  during  the  transit, 
however,  mariners  can  time  their 
movements  just  ahead  or  just  after  USS 
CASSIN  YOUNG  (DD-793)  has 
completed  its  transit.  The  practice  of 
establishing  a  safety  zone  to  protect 
CASSIN  YOUNG  and  accompanying 
parade  vessels  underway  in  Boston 
Harbor  has  been  in  effect  for  many 
years. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwrise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Since  this  action  will  cause 
only  slight,  intermittent  delays  in 
transits  by  deep  draft  vessel  traffic, 
fishing  vessels,  and  tour  boats,  no 
significant  adverse  economic  impact 
should  result  from  this  proposed 
rulemaking.  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  an  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  under  section  2.B.2.C  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  In  fact,  implementation 
of  this  rulemaking  should  help  to 
preserve  a  national  historic  landmark 
and  protect  the  environment  by 
reducing  the  risk  of  collision  or  other 
marine  accidents.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  "ADDRESSES. " 

List  of  Subjects  in  33  CFR  Pari  165 

Harlwrs.  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  reasons  set  out  in  the  preamble. 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 
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PART  16S— REGULATED  NAVIGATION 
AREAS  AND  UMrTEO  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read: 

Authority:  33  U.S.C  1231:  50  U.S.C.  101: 
49  CFR  1.46  and  33  CFR  1.05-l(g}.  6.04-1. 
6  04-6  and  160.5. 

2.  A  new  §  165.112  is  added  to  read 
as  follows: 

1165.112    Safety  zone:  USSCASSm 
YOUNG,  Boston.  Messschusetts. 

(a)  Location.  The  following  area  Is  a 
safety  zone:  Around  the  USS  CASSIN 
YOUNG  (DI>-793)  and  any 
accompanying  parade  vessels  when 
CASSIN  YOUNG  is  underway.  The  rone 
extends  100  yards  in  all  directions  in 
the  waters  around  the  CASSIN  YOUNG 
and  accompanying  parade  vessels 
whenever  the  USS  CASSIN  YOUNG  is 
underway  in  Boston  Harbor  from  the 
time  the  CASSIN  YOUNG  departs  its 
berth  until  it  is  safely  moored. 

(b)  Regulations.  The  general 
regulations  governing  safety  zones  as 
contained  in  33  CFR  165.23  apply. 

Dated:  May  5, 1993. 
G.W.AbruM. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  Boston,  Massachusetts. 

IFR  Doc.  93-11738  Filed  5-17-93:  8:45  am] 

amJNO  COOC  4t10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-22-2-5891;  FRL^465«-6] 

Approval  And  Promulgation  of 
Implementation  Plans:  California  State 
Implementation  Plan  Revision;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPR). 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP)  adopted  by 
the  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
on  September  19, 1991.  The  California 
Air  Resources  Board  (CARB)  submitted 
this  revision  to  EPA  on  January  28, 
1992.  The  revision  concerns  SJVUAPCD 
Rule  460.2.  Motor  Vehicles  and  Mobile 
Equipment  Refinishing.  This  rule 
controls  organic  compounds  from  non- 
assembly  line  motor  vehicle  and  mobile 
equipment  refinishing  operations.  The 
intended  efiecX  of  this  proposed  rule  is 


to  regulate  emissions  of  volatile  organic 
compounds  (VOCs)  In  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  (CAA  or  the  Act).  EPA  has 
evaluated  this  rule  and  is  proposing  to 
approve  it  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  part  D  of  the  Clean  Air  Act. 
as  amended  in  1990.  On  March  22. 
1993,  EPA  published  a  direct-final 
rulemaking  notice  in  the  Federal 
Register  approving  SJVUAPCD  Rule 
460.2,  and  one  comment  was  received. 
In  that  notice  EPA  announced  that  if 
notice  was  received  within  30  days  of 
the  pubUcation  for  approval,  that 
adverse  or  critical  comments  would  be 
submitted,  EPA  would  withdraw  the 
notice  before  the  eH^ective  date  (May  21, 
1993)  of  the  rule  and  that  another  notice 
would  be  published  announcing  a 
proposal  of  approval  with  a  30-day 
comment  period.  EPA  is  now  proposing 
approval  of  SJVUAPCD's  Rule  460.2, 
Motor  Vehicles  and  Mobile  Equipment 
Refinishing.  EPA  is  also  pubUshing  a 
withdrawal  of  the  March  22. 1993  notice 
of  direct-final  approval  in  a  separate 
rulemaking  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

DATES:  Comments  must  be  received  on 
or  before  June  17, 1993. 
ADDRESSEES:  Comments  may  be  mailed 
to:  Esther  Hill,  Rulemaking  Section  I 
(A-5-4),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  rule  revision  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revision  are  also  available  for  inspection 
at  the  following  locations: 

Califiamia  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation 
SecUon.  2020  "L"  Street.  Sacramento, 
CA  95814. 

San  )oaquln  Valley  Uniflod  Air  Pollution 
Control  District.  1745  West  Shaw.  Suite 
104.  Fresno.  CA  93711. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
n  (A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1195,  FAX:  (415)  744-1076. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 


following  eight  air  pollution  control 
districts  (APCDs):  Fresno  County  APCD, 
Kem  County,'  Kings  County  APCD, 
Madera  County  APCD,  Merced  County 
APCD.  San  Joaquin  County  APCD, 
Stanislaus  County  APCD,  and  Tulare 
County  APCD.  43  FR  8964,  40  CFR 
81.305.  Because  Fresno,  San  Joaquin, 
and  Stanislaus  counties  were  unable  to 
meet  the  statutory  attainment  date  of 
December  31, 1962,  California  requested 
under  section  172  (a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31, 1987.' 
On  May  26, 1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  the  above  districts'  portions  of 
the  California  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399.  codified  at  42  U.S.C  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

On  March  20. 1991,  the  SJVUAPCD 
was  formed.  The  SJVUAPCD  has 
authority  over  the  San  Joaquin  Valley 
Air  Basin  which  includes  all  of  the 
above  eight  counties  except  for  the 
Southeast  Desert  Air  Basin  portion  of 
Kem  County.  Thus.  Kem  County  Air 
Pollution  Control  District  (KCAPCD) 
still  exists,  but  only  has  authority  over 
the  Southeast  Desert  Air  Basin  portion 
of  Kem  County. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to  ■ 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amended 
guidance.'  EPA's  SIP-Call  used  that 


'  At  that  time,  Kam  County  Included  portioni  of 
two  tir  basins:  the  Sao  (oaquin  Valley  Air  Basin  and 
the  Souti>«ast  Desan  Air  Basin.  The  San  Joaquin 
Valley  Air  Basin  portion  of  Kem  County  was 
dasignalad  as  nooaltaimnent.  and  the  Southeast 
unclassified.  See  40  CFR  81  305  (IMl). 

'  This  extension  was  not  requested  for  Kam. 
Kings.  Madera.  Merced,  and  Tulare  Counties.  The 
attainment  date  for  these  Counties  remained 
December  31. 1982. 

'  Among  other  things,  the  pre^amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-i9S7  ozone  and  cartx>a  monoxide  policy  tliat 
concern  RACT.  52  FR  45044  (November  24, 1967); 
"Issues  Relating  to  VOC  Regulation  CutpoinU, 
Defidendea.  and  Deviations.  Clarification  to 
AppeodU  D  of  Novaobar  24, 1867  Fadwal  I 
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guidance  to  indicate  the  necessary 
collections  for  specific  nonattainment 
areas.  APCDs  found  in  the  San  Joaquin 
Valley  Air  Basin  (now  collectively 
known  as  the  SJVUAPCD)  were  subject 
to  the  RACT  fix-up  requirement  and  the 
May  15, 1991  deadline.'* 

the  State  of  California  submitted 
many  revised  RACT  rules  fov 
incorporation  into  its  SIP  on  May  30, 
1991,  including  the  rule  being  acted  on 
In  this  notice.  This  notice  addresses 
EPA's  proposed  action  for  SJVUAPCD 
Rule  460.2,  Motor  Vehicles  and  Mobile 
Equipment  Refinishing.  This  submitted 
rule  was  found  to  be  complete  on  April 
3, 1992  pursiiant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51  Appendix  W  and  is  being  prop<Med 
for  approval  into  the  SIP. 

Rule  460.2  controls  VOC  emissions 
from  non-assembly  line  motor  vehicle 
and  mobile  equipment  refinishing 
operations.  VCXZs  contribute  to  the 
production  of  groimd  level  ozone  and 
smog.  This  rule  was  adopted  as  part  of 
each  district's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SEP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  this  rule. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
3.  Among  those  provisions  is  the 
requirement  that  a  VCK^  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 


NoUca"  (Blue  Book)  (notice  of  avalUbility  wu 
published  in  the  Federal  Regirter  on  May  25. 19ft8): 
and  the  existing  control  technique  guidelines 
(CTGe). 

'  The  San  loaquin  Valley  Air  Basin  was 
redesignated  nooattainment  and  classiGed  as 
serious  by  op«ation  of  law  pursuant  to  sectioiu 
107(d)  and  181(a)  on  November  15. 1990.  See  56  FK 
56694  (November  6,  1991). 

*  EPA  adopted  the  completeoeas  criteria  on 
Fstmiary  16. 1990  (55  FR  5630)  and.  pursuant  to 
section  1  lO(k)(lKA)  of  the  CAA.  reviswl  the  criteria 
on  August  26. 1991  (56  FR  42216). 


Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  For  some  source  categories, 
such  as  mobile  vehicles  and  mobile 
equipment  refinishing,  EPA  did  not 
publish  a  CTG.  hi  such  cases,  the 
District  will  make  a  determination  of 
what  controls  are  required  to  satisfy  the 
RACT  requirement,  by  reviewing  the 
operations  of  facilities  with  the  affected 
source  category.  In  that  review,  the 
technological  and  economic  feasibility 
of  the  proposed  controls  were 
considered.  Additionally,  for  both  CTG 
and  non-CTG  rules,  the  District  may  rely 
on  EPA  poUcy  docxmients,  such  as  the 
Blue  Book,  to  ensure  that  the  adopted 
VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

SJVUAPCD's  Rule  460.2,  Mobile 
Vehicles  and  Mobile  Equipment 
Refinishing,  includes  the  following 
significant  (Ganges  bom  the  currant  SIP 
rule: 

•  Addition  of  a  capture  efficiency  test 
method. 

e  Addition  of  a  utility  body  coating 
operations  requirement  to  provide 
standards  for  operations  that  coat  less 
than  20  utility  bodies  per  day. 

•  Revisions  to  the  compUance  section 
for  sources  installed  or  constructed  on 
or  after  April  11.  1991. 

A  few  minor  revisions  were  also  made 
and  are  described  in  the  technical 
support  document. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore.  SJVUAPCD's 
Rule  460.2,  Motor  Vehicles  and  Mobile 
Equipment  Refinishing,  is  being 
proposed  for  approval  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 

[)lan  shall  be  considered  separately  in 
ight  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 


assessing  the  impaf:t  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  EPA  may  certify 
that  the  rule  will  not  hisive  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
part  D  of  the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  EJ*.A..  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C. 
7410  (a)  (2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Antbority:  42  U.S.C  7401-7671q. 

Dated:  May  7, 1993. 
Harry  SerayiUrian, 
Acting  Regional  Administrator. 
[FR  Doc  93-11670  Filed  S-17-93:  8:4Sain) 

MUJNQ  COOC  «aO  M  P 


28946 Fedwal  Rggbter  /  Vol.  58.  No.  94  /  Tuesday,  May  18.  1993  /  Proposed  Rules 


40CFRPart80 
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n«guladon  of  Fu«l«  and  Fual 
AddMvM:  Standards  for  Reformulatad 
GaaoNna  and  Convantlonal  GaaoUna 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  extension  of  comment 
period  and  pubbc  workshop. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  certain  issues  in  the 
reformulated  gasoline  rulemaking.  This 
extension  applies  to  comments  on  the 
complex  model  itself,  and  those  issues 
directly  affected  by  any  revisions  in  the 
complex  model.  This  notice  also 
announces  the  time  and  place  for  a 
public  workshop  related  to  EPA's 
development  of  the  complex  emissions 
model  for  reformulated  gasoline. 
DATES:  The  comment  period  for  the 
reformulated  gasoline  rulemaking  will 
be  extended  through  July  2. 1993  or 
thirty  days  after  submission  by  EPA  of 
complex  model  workshop  materials  to 
EPA  Air  Docket  A-92-12.  whichever  is 
later.  In  its  submission.  EPA  will 
identify  those  workshop  materials  that 
meet  this  criteria  and  hence  activate  the 
thirty  day  comment  period.  EPA  will 
also  publish  a  subsequent  Federal 
Register  notice  identifying  the  date  the 
comment  period  will  dose.  This 
extension  applies  to  comments  on  the 
complex  model,  and  those  issues 
directly  affected  by  any  changes  in  the 
complex  model. 

The  public  workshop  will  be  held  on 
Wednesday.  June  2, 1993.  It  will  start  at 
10  a.m.  and  will  continue  until  4:00 
p.m. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  which  axe 
specific  to  the  complex  model  and  those 
proposed  provisions  it  impacts  (in 
duplicate  if  possible)  to  Public  Docket 
No.  A-92-12.  at:  Air  Docket  Section 
(LE-131).  U.S.  Environmental 
Protection  Agency.  Attention:  Docket 
No.  A-92-12.  First  Floor,  Waterside 
Mall.  nn.  M-1500, 401  M  Street.  SW.. 
Washington,  DC  20460. 

The  public  workshop  will  be  held  at 
the  Ramada  Inn  near  the  Detroit 
Metropolitan  Airport.  The  address  of  the 
hotel  is  8270  Wickham  Road.  Romulus. 
Michigan  and  the  telephone  number  is 
(313) 729-6300. 

Materials  related  to  this  workshop 
and  the  reformulated  gasoline  complex 
model  rulemaking,  including 
doamients  distributed  at  earlier 
workshops,  have  been  placed  in  Dockets 
A-91-02  and  A-92-12  by  EPA.  These 
dockets  are  located  at  the  address  for 


submitting  comments  and  may  be 
inspected  between  8:30  a.m.  and  noon 
and  between  1:30  p.m.  and  3:30  p.m., 
Monday  through  Friday.  EPA  may 
charge  a  reasonable  fee  for  copying 
docket  materials. 

FOR  RJRTMER  MFORMATKW  CONTACT:  Ms. 
Joann  Jackson  Stephens,  Regulation 
Development  and  Support  Division, 
U.S.  Environmental  Protection  Agency. 
2565  Plymouth  Road,  Ann  Arbor. 
Michigan  48105.  Telephone:  (313)  668- 
4276. 

SUPPLEMENTARY  information: 
Background 

Section  21 1  (k)  of  the  Clean  Air  Act,  as 
amended,  authorizes  EPA  to  promulgate 
regulations  establishing  the 
requirements  for  a  reformulated  gasoline 
program.  This  program  would  improve 
air  quality  by  reducing  motor  vehicle 
emissions  of  toxic  and  tropospheric 
ozone-forming  compounds.  To  date  EPA 
has  published  four  separate  notices 
proposing  various  requirements  for 
reformulated  gasoline.  See  56  FR  31176 
(July  9, 1991);  57  FR  13416  (April  16. 
1992);  58  FR  11722  (February  26. 1993): 
and  58  FR  17175  (April  1. 1993). 

On  April  16, 1992  EPA  propcwed 
requirements  for  certifying  reformulated 
gasoline  during  the  first  years  of  the 
RFC  program  (see  57  FR  13416).  These 
requirements  for  compliance  with  the 
required  toxics  and  VOC  reduction  are 
called  the  "simple  model".  In  addition, 
EPA  recently  published  a  Notice  of 
Proposed  Rulemaking  (58  FR  11722)  on 
February  26. 1993  containing  an 
emissions  model  for  use  in  certifying 
reformulated  gasoline  in  the  subsequent 
years  of  the  RFC  program,  as  well  as 
revisions  to  the  earlier  proposal.  The 
emissions  model  first  proposed  in 
February  1993  is  called  the  "complex 
model". 

The  Agency  has  received  extensive 
feedback,  comment,  and  criticism  on  the 
proposed  complex  model.  Both  in  the 
February  1993  proposal  and  at  the  April 
14-15. 1993  public  hearing  on 
reformulated  gasoline  held  in  Sterling, 
Virginia,  the  Agency  described  its  intent 
to  continue  revising  the  complex  model 
At  the  public  hearing.  EPA  also 
announced  that  it  would  conduct  a 
subsequent  workshop  to  discuss  the 
methodology  used  to  develop  the  model 
and  present  proposed  revisions. 

This  notice  announces  the  schedule 
for  holding  the  complex  model 
workshop  discussed  at  the  public 
hearing.  EPA  has  sponsored  a  series  of 
complex  model  workshops  during  the 
past  year.  The  insight  provided  by 
woriuhop  participants  has  assisted  the 
Agency  in  developing  the  proposed 


complex  model  This  sixth  workshop 
will  continue  that  process  and 
contribute  to  the  promulgation  of  a  final 
rule  est^lishing  a  complex  emission 
model  for  the  reformulated  gasoline 
program. 

All  workshops  in  the  series  have  been 
open  to  the  public.  The  dates  and 
locations  of  the  previous  workshops  are 
listed  below: 

•  Wednesday,  January  22, 1992  and 
Thursday,  January  23, 1992  in  Ann 
Arbor,  Michigan 

•  Tuesday.  February  18, 1992  in  Ann 
Arbor,  Michigan 

•  Tuesday,  April  28, 1992  in  Ann 
Arbor.  Michigan 

•  Tuesday.  August  25. 1992  in 
Romulus.  Michigan 

•  Thursday,  September  10, 1992  in 
Romulus,  Michigan 

The  purpose  of  these  earlier 
workshops  and  supplementary 
information  regarding  the  workshops 
can  be  found  in  57  FR  2068  (January  17, 
1992).  57  FR  5409  (February  14, 1992), 
57  FR  10323  (March  25. 1992).  57  FR 
37744  (August  20, 1992)  and  57  FR 
38651  (August  26, 1992]  as  well  as  in 
the  Dockets  noted  above. 

Public  Woricshop 

The  June  workshop  is  the  sixth  in  this 
series  of  public  workshops.  At  the 
workshop,  the  Agency  will  present  for 
public  review  and  comment  one  or  more 
complex  models  which  have  recently 
been  developed  for  consideration  for  the 
final  rule.  In  addition,  EPA  will  present 
for  discussion  the  analysis  methodology 
used  in  developing  these  models.  One  to 
two  weeks  prior  to  the  workshop,  EPA 
will  place  a  version  of  the  complex 
model  imder  consideration  entitled 
"CM-4A.WK3"  on  the  OAQPS  TTN 
network  in  the  CAAA  directory.  Copies 
may  also  be  obtained  from  Marie 
Tolonen  at  (313)  668-4295,  provided 
that  she  is  supplied  with  3  1/2  inch  IBM 
formatted  diskettes  by  the  reauestor. 

Other  presentations  regarding 
complex  model  exhaust  and  non- 
exhaust  emission  models,  analysis 
methodology,  and  proposed  next  steps 
are  encouraged.  Those  interested  in 
making  such  presentations  should 
notify  Mike  Sklar  at  (313)  741-7817  of 
such  intent  at  least  five  days  before  the 
workshop.  Interested  speakers  should 
also  provide  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  any  need  for  audio/visual 
equipment.  Questions  will  be  taken  after 
eadi  presentation. 

Public  Comment  Period 

EPA  invites  comments  on  all  matters 
related  to  the  complex  model  raised  at 
the  workshop,  and  has  therefore 
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extended  the  public  comment  period  for 
the  reformulated  gasoline  rulemaking 
through  July  2. 1993  or  such  other  date 
as  described  above  in  the  DATES  section. 
Whenever  applicable,  full  supporting 
data  and  detailed  analysis  should  also 
be  submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments.  All 
comments  should  be  directed  to  the 
EPA  Air  Docket  No.  A92-12  (see 
ADDRESSES).  This  extension  applies  only 
to  comments  on  the  complex  model, 
and  those  issues  directly  affected  by 
changes  in  the  complex  model.  The 
comment  period  for  all  other  issues 
ended  May  15, 1993,  thirty  days  alter 
the  public  bearing  held  on  April  14-15. 
1993. 

Any  proprietary  information 
submitted  for  the  Agency's 
consideration  should  be  marked  to 
distinguish  it  from  other  submittals  and 
clearly  labelled  "Confidential  Business 
Information."  Proprietary  information 
should  be  sent  directly  to  the  contact 
person  listed  above,  and  not  to  the 


public  docket,  to  ensure  that  it  is  not 
inadvertently  placed  in  the  docket. 
Information  thus  labelled  and  directed 
shall  be  covered  by  a  claim  of 
confidentiality  and  will  be  disclosed  by 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  Part 
2.  If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  submitter. 

Public  Paitktpatioii 

EPA  strongly  encourages  full  public 
participation  in  the  development  and 
assessment  of  information  that  will  be 
used  in  developing  a  complex  model. 
This  workshop  wiU  help  EPA  determine 
the  best  methods  in  developing  the 
complex  model,  and  EPA  welcomes 
public  input  regarding  the  complex 
model  and  the  methods  most 
appropriate  for  use  in  developing  this 
model. 


EPA  suggests  that  enough  copies  of 
the  material  for  presentation  be  brought 
to  the  workshop  for  distribution  to  the 
audience.  EPA  anticipates  attendance  of 
70  to  100  people.  In  addition,  it  will  be 
helpful  for  EPA  to  receive  an  advance 
copy  of  any  material  for  presentation 
before  the  scheduled  workshop  date  so 
as  to  allow  EPA  staff  to  give  such 
material  full  consideration. 

Mr.  Richard  Rykowski,  C2iief  for  the 
Fuel  Studies  and  Standards  Branch  in 
the  Regulation  and  Support  Division  of 
EPA's  Office  of  Mobile  Sources  will 
chair  the  workshop.  The  workshop  %vlll 
be  conducted  informally,  and  technical 
rules  of  evidence  will  not  apply. 

Dated:  May  13, 1993. 

MkhmrilLMmmm, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc  93-11876  Filed  5-17-93;  8.45  am) 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rutos  or 
proposed  rules  that  are  applicable  to  the 
public.  Noticas  of  hearir>gs  and  investigations, 
committee  meetings,  agency  decisions  arxj 
rulings,  delegations  of  auttiorlty,  filir>g  of 
petitKXis  arxl  applications  and  agency 
statements  of  organization  and  fuKtions  are 
examples  of  docunnents  appearirtg  in  this 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dodwl  No.  93-055-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  To  Field  Test  Genetically 
Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  26  environmental  assessments  and 
Rndings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  Held  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 


Bndings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
signiHcant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS. 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 


limited  {>ermit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  }}ermit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


PennrtNo. 

Permittee 

Date  issued 

Organisms 

Field  test  location 

92-330-01   

Pioneer  Hi-Bred  Inter- 
national, Incor- 
porated. 

04-13-93 

Com  plants  genetically  engineered  to  express 
resistance  to  European  com  borer  and  other 
Insect  pests  of  com. 

Hawaii,  Iowa. 

93-014-01  

Clba-Geigy  Corpora- 

04-13-93 

Com  plants  genetically  engineered  to  express  a 

Florida.  HawaU.  Ulinois. 

tion. 

delta-endotoxin   from    Bacillus   thuringiensis 
subsp.  kurstaU  for  resistance  to  European 
com  borer. 

Iowa,  Nebraska, 
North  Carolina. 

aW)33-01 

PetoSeed  Research 
Center. 

04-1^-93 

Tomato  plants  geneticaUy  engineered  to  ex- 
press the  enzyme  invertase  for  increased 

soluble  solids. 

California. 

9^-034-01   „„ 

Calgene,  Incorporated 

04-13-93 

Cotton  plants  genetically  engineered  to  express 
a  nitrilase  enzyme  for  tolerance  to  the  herbi- 
cide bronx)xynii. 

Alabama,  Arizorui,  Ar- 
kansas. Georgia, 
Louisiana,  Mis- 
sissippi. Missouri, 
North  Carolina.  South 
Carolina.  Tennessee, 
Texas. 
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93-047-02.  mmnt  ct  pt- 
rntt  91-051-03,  tosued  on 
06-30-01. 

92-32S-01,  wnowal  oK  per- 
mN  90-345-02.  issued  on 
Ofr-02-01. 

93-019-01,  renewal  ct  per- 
mK  92-002-05.  Issued  on 
05-05-92. 

93-026-03,  renewal  of  per- 
mit 90-135-01,  Issued  on 
09-04-90. 

93-021-10,  renewal  o(  per- 
mit 92-017-04.  Issued  on 
05-15-92. 

93-067-02.  renewal  of  per- 
mit 90-360-01,  Issued  on 
04-21-02. 


92-363-05 


9^244-01,  renewal  of  per- 
mit 91-346-01,  Issued  on 
04-16-92. 

92-363-06  


Pemiittee 


Ulp)ohn  Company , 


92-363-01,  renewal  of  per- 
mit 91-346-01.  issued  on 
04-16-92. 

93-011-04,  renewal  of  per- 
mit 92-073-03,  issued  on 
05-15-92. 

93-026-08,  renewal  of  per- 
mit 92-002-04,  issued  on 
04-30-92. 

92-335-01,  renewal  of  per- 
mit 92-037-05,  issued  on 
06-01-92. 


93-021-11.  renewal  of  per- 
mit 92-043-01,  issued  on 
06-05-02. 

93-026-01,  renewal  of  per- 
mit 92-015-01,  issued  on 
06-11-92. 

93-067-01,  rsnewai  of  per- 
mit 92-034-03.  issued  on 
05-14-92. 

93-077-02,  renewal  of  per- 
mit 91-353-02,  issued  on 
03-06-92. 

93-022-02,  renewal  of  per- 
mit 92-022-03.  issusd  on 
05-04-^. 

93-oes-OI.  renewiri  of  pt- 
rm  91-078-01.  issued  on 
06-06-91. 

92-361-01 


Unl- 


vsfsity. 


Pioneer  Hl-8r«d  Inter- 
natiortal,  Irxxx- 
porated. 

University  of  Wlscon- 
sin-Madteon. 

Hoechel  floussei  Agri- 
Vet  Company. 

U.S.  Department  of 
Agrtcuilurs,  Agricut- 
turai  Research 
Senice,  Aitwty, 
OriMMnia. 

IMonsanto  Agitcutturai 
Comparty. 


Calgene,  Inoorporated 

Dekaft)  Plant  QeneOcs 
Calgene,  Incorporated 


Monsanto  Agrtcuitural 
Compeny. 

Pioneer  Hi-Bred  inter- 
national, incor- 
porated. 

Monsanto  Agilcutturai 
Company. 


Date  Issued 


04-13-93 
04-14-93 
04-14-93 
04-14-93 
04-15-93 
04-15-93 

04-16-93 


04-19-93 

04-19-93 
04-20-93 

04-20-93 
04-20-93 
04-22-93 


Hoechst  Roussel  Agrt- 
Vet  Company. 

Monstf«lo  AgrtcuMural 
Company. 

Heinz  U-SX 


University  of  CaKlor- 
nia,  Davis. 

Pioneer  Hl-6f«d  inter- 
national, incor- 
porated. 

ONAPIwitTedv 
noiogy  Corporatioa 

Frtto-Lay,  incor- 


04-22-93 
04-22-93 
04-^22-93 
04-22-93 
04-2^-93 
04-22-93 
04-26-93 


Organisms 


Soybean  pianls  genetlcaly  engineered  to  ex- 
press tolerance  to  the  phosphinothricin  class 
of  herbicides. 

Potato  plants  genetlcalty  engineered  to  express 
disease  resistance  response  genes  from  the 
pea. 

Com  piants  geneticatly  engtoeered  to  express  a 
resistance  to  maize  dwarf  mosaic  virus. 

Pseudomonee  syringae  genettcaUy  engineered 
to  be  avinjient  through  the  use  ol  Tn5. 

Com  plants  ger>etlcal>y  er>g>neered  to  express 
tolerance  to  the  phosphinolhrlctn  ciass  of  her- 
bicides. 

Potato  plants  geneticatty  engineered  to  express 
tolerance  to  tte  herbicide  bromoxynii. 


Potato  plants  geneHcaffy  engineered  to  express 
a  deita-endotoxin  from  BadHua  Ihuringiensis 
subsp.  tanebfionis,  resistance  to  potato  leaf 
roM  virus  and  potato  virus  Y,  and  a  gene  to 
increase  the  soNd  matter. 


Rapeseed  planis  geneOcaHy  engineered  to  ex- 
press sense  or  ani-sense  desaturase  genes, 
a  thioesterase  gerte,  and  a  reductase  gene, 
tor  on  modiflc^ion. 

Com  plants  genetically  engineerod  to  express 
methKxune-rich  storage  protein  ger>es. 

Rapeseed  plants  geneticaliy  engineered  to  ax- 
press  sense  or  anti-sense  desaturase  genes, 
a  thioesterase  gerw,  and  a  reductase  gerie, 
for  oil  modification. 

Soyt>ean  plants  ger>eticaiiy  engirteered  to  ex- 
press loierance  to  the  phosphinothilcin  dass 
of  herbicides. 

Com  plants  ger>elcaBy  engineered  to  express 
resistance  to  maiza  chtorotic  mottle  virus. 

Soybean  planis  gertetlcany  engineered  to  ex- 
press tolerance  to  the  plx>sphinothricin  dass 
of  hert)icides. 


Held  lest  location 


Com  plants  genelicaDy  engineered  to  express 
tolerance  to  the  phosphinothricin  ciass  o<  her- 
bicidee. 

SoytMen  plants  ger>eticafly  engineered  to  ex- 
press tolerance  to  the  phoephinothricin  dass 
of  herbicides. 

Tomato  plants  geneticatty  engineered  to  ex- 
press a  pectin  methylesterase  antisense  gene 
to  increase  the  solubie  solid  conlent 

Tomato  plants  gerteticalty  engineered  to  ai- 
prees  maize  transposabie  elements  Activator 
and  Disaodetion. 

Com  pianiB  genetically  engineered  to  express 
wrfieat  germ  agglutinin  for  resistance  to  Euro- 
pean com  borer. 

Tomato  plants  geneticaiy  engineered  to  ax- 
preee  the  chitinase  gene  for  resistance  to 
fcjnosi  dant  oatftooena. 

Potato  plants  genetica>y  en(^neered  to  express 
metaboOc  enzymes  In  order  to  inciaasa  levels 
of  dry  matter  in  potato  tubers. 


Arlttnsas.  Illinois.  Mary- 
land. 

Washington. 


Iowa. 


Wisconsin. 


niinois,  irKliana,  Iowa, 
Netxaska. 

Idaho. 


Colorado,  Idaho, 
Maine.  Maryland. 
Michigan.  Montana, 
New  Yortt.  North  Da- 
Icota,  Ohto,  Oregon. 
Pennsylvania.  Wash- 
ington. 

Michtgan. 


Hawaii. 
Michigan. 

M)nr>esota. 
Hebraska. 


Aiat>ama.  Arltansas, 
Delaware,  Georgia, 
lUinois,  Indiana.  )owa, 
Kentucky,  Loutstana, 
Maryland.  Michigwt, 
Mississippi,  Missouri, 
Nebraska.  Ohio. 
South  Caroilr«,  Terv 
ftessee,  Texas. 

Mirv>esota. 


Arkansas. 

Caiitomia. 

CsMomia. 

towa. 

CaMomia. 

Wisconsin. 
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Permit  hto. 

PennWM 

Date  Issued 

Organisms 

Field  test  location 

9a-36S-07 

93-014-03   

ComeH  University 

Northfup  King  Conv 
pany. 

04-26-83 
04-26-83 

Apple  rootstocK  genencaily  engirteered  to  ex- 
press resistance  to  fire  bUght  disease. 

Com  plants  geneticaily  engineered  to  express  a 
delta-endotoxin  from  BadUua  thuringiensia 
subsp.  kurstaU  strain  HD-1  for  resistance  to 
European  com  borer  or  to  express  resistance 
to  maize  dwarf  mosaic  vinis  strain  B. 

NewYoilL 

minols,  Iowa,  Kentucky. 
Minr>esota,  hie- 
braska,  Ohio,  Penrv 
sytvania,  Wisconsin. 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C  4321  et  seq.). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28, 1979.  and  44 
FR  51272-51274.  August  31. 1979). 

Done  in  Washington.  DC,  this  12th  day  of 
May  1993. 
Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  93-11757  Filed  5-17-93;  8:45  am) 

BHUNaCOOC  MI0~»4-P 

[Docket  No.  93-054-1] 

Receipt  of  Permit  Applicatlone  for 
Release  Into  the  Er^vlronment  of 
Gef)etically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 


Application  No. 


93-105-01 
93-105-02 

93-105-04 

93-105-05 

93-105-06 

93-105-07 

93-105-08 

93-106-01 


AppUcant 


Mk:tiigan  State  University 
University  of  FkxWa 


Mk^iigan  State  University 


Michigan  State  University 


New  York  State  Agricuitunri 
Experiment  Statxxi 

I^ew  York  State  AgrkMttural 
Experiment  Statxm 

New  York  State  Agrkuitunrf 
Experiment  Statkm 

UniverBity  of  Kentucky 


SUMMARY;  We  are  advising  the  public 
that  eight  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
geneticaily  engineered  organisms  and 
products. 

AODRESSCS:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT." 

FOR  FURTHER  INF0RMATK)N  CONTACT:  Dr. 
Arnold  Foudin.  Deputy  Director. 
Biotechnology  Permits.  BBEP.  APHIS, 


USDA.  room  850.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782,  (301)  436-7612. 

8UPPl£MENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  fwrmit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  [>ermits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Date  re- 
carved 


04-15-93 
04-15-93 

04-15-93 

04-15-93 

04-15-93 

04-15-93 

04-15-83 
04-16-83 


Organisms 


Mekxi  plants  genetically  engineered  to  express  resistance  to 

zuchini  yetkMv  mosaic  virus. 
PearHit  plants  genetKalty  engineered  to  express  resistance  to  to- 
mato spotted  wilt  virus  and  a  marker  gene  fcx  tolerar>ce  to  the 

phosphinothndn  dass  of  hert>«c)des. 
Melon  plants  genetk:aily  engineered  to  express  resistance  to  zuc- 

chiTM  yeltow  nxxsaic  vinjs  and  a  marker  gene  for  tolerance  to  the 

phosphtnottvidn  class  of  herbickles. 
Cucumber  plants  genetically  engineered  to  express  resistance  to 

zucchini  yeltow  mosaic  vims  and  a  marker  gene  for  tolerance  to 

the  phosphinothrksn  dass  of  herbicides. 

Squash  plants  genetk»lly  engineered  to  express  resistance  to  cu- 
cumt>er  mosaic  virus. 

Meton  plants  genetk»lly  engineered  to  express  resistance  to  cu- 
cumber mosaic  viois. 

Tomato  plants  genelkMily  engkwerad  to  express  resistance  to  cu- 
cumber mosak:  vinis. 

Tobacco  plants  genetk»lty  engineered  to  express  resistance  to  to- 
bacco etch  virus. 


FieMtestto- 
catKxi 


Michigan. 
Ftorida. 

Mk:hlgan. 

Mk:higan. 

New  York. 

New  York. 

New  York. 
Kentucky. 


Done  in  Washington,  DC,  this  12th  day  of 
May  1993. 

Loiiiue  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Senrice. 

[FR  Doc  93-11756  Filed  5-17-93;  8:45  am] 
MLUNO  COM  M10-34-P 


Forest  S«fvic« 

EnvironnMfOal  Impact  Statement  for 
Oil  and  Gae  Leasing  on  Lands 
Administered  by  the  Dixie  National 
Forest,  Iron,  Garfield,  Kane,  Piute, 
Washington,  and  Wayne  Counties.  UT 

AGENCY:  USDA,  Forest  Service  is  the 
lead  agency.  USDI,  Bureau  of  Land 
Management  is  a  cooperating  agency. 
ACTION:  Notice  of  extension  of  scoping/ 
comment  period. 
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SJMMARY:  This  notice  extends  the 
comment  period  concerning  the  scope 
of  the  analysis  from  June  1. 1993  to  Jime 
21,1993. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  on  April  23. 1993.  page 
21702.  is  hereby  amended. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  June  21, 1993. 
ADDRESSES:  Send  written  comments  to 
Hugh  C.  Thompson,  Forest  Supervisor, 
Dixie  National  Forest.  P.O.  Box  580.  82 
North  100  East.  Cedar  City,  UT  84721- 
0580. 

FOA  FURTHER  MFORMATION  CONTACT: 
John  Shochat,  Dixie  National  Forest,  82 
North  100  East,  P.O.  Box  580,  Cedar 
City,  UT  84721-0580,  telephone  number 
(801) 865-3700. 

SUPf>L£IIENTARY  INFORMATION:  On  April 
23, 1993,  a  Notice  of  Intent  (NO!)  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  was  published  in  the 
Federal  R^^er  (Vol.  58,  No.  77, 
21702).  This  EIS  will  determine  which 
lands  are  administratively  available  for 
leasing  and  the  leasing  decision  for 
specific  lands.  The  Forest  Plan  will  also 
be  amended  to  incorporate  the 
availability  decision  once  it  is  made. 

Dated:  May  12, 1993. 
Kaiyl  S.  Georgio. 

Acting  Forest  Supervisor,  Dixie  National 
Forest. 

IFR  Doc  93-11701  Filed  5-17-93;  8:45  ami 
MUMQ  cooe  Mie-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  NoUc*  of  PubUc  Meeting 
of  the  Indiana  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  of 
Qvil  Rights,  that  a  planning  meeting  of 
the  Indiana  Advisory  Committee  to  the 
Conunission  will  be  held  from  9  a.m. 
until  5  p.m.  on  Friday,  June  11, 1993, 
at  The  Inn  of  Saint  Mary's,  53993  U.S. 
31/33  North,  South  Bend,  Indiana.  The 
purpose  of  this  meeting  is  to  discuss 
current  issues,  orient  members,  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Mollis  E. 
Hughes  at  219-233-9305  or  Constance 
M.  Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TOD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  11. 1993. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-11780  Filed  5-17-93;  8:45  am] 
eiLUHa  coot  taat-et-p 


DEPARTMENT  OF  COMMERCE 

Agency  Forma  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Statement  by  Foreign  Importer 
of  Aircraft  or  Vessel  Repair  Parts. 

Agency  Form  Number:  BXA-686P. 

0MB  Approval  Number:  0694-0022. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  19  reporting/recordkeeping 
hours. 

Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  15  minutes 
for  reporting  requirements/2  minutes  for 
recordkeeping. 

Needs  and  Uses:  Foreign  importers 
may  submit  Form  BXA-686P  for 
approval  to  operate  under  the  Aircraft 
and  Vessel  Repair  SUtion  procedure.  If 
approved,  the  foreign  importer  will  not 
be  required  to  send  the  usual  doounents 
to  the  U.S.  exporter  (such  as  import 
certificates,  consignee/purchaser 


statement,  etc.)  each  time  a  license 
application  is  submitted. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion;  quarterly; 
reconikeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340,  Room  3208.  New 
Executive  Office  Building,  Washington. 
DC.  20503. 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Tide:  Initial  Patent  Application. 

Agency  Form  Numbers  PTO/ SB/ 01  - 
PTO/SB/07. 

OMB  Approval  Number:  None  (forms 
formerly  cleared  under  control  number 
0651-0011). 

Type  of  Request:  New  collection  — 
(new  OMB  clearance  number  being 
requested). 

Burden:  2,162,200  hours. 

Number  of  Respondents:  Varies  per 
form  but  there  are  approximately 
200,000  patent  applications  per  year. 

Avg  Hours  Per  Response:  Varies. 

Needs  and  Uses:  Ttus  is  a  first  step  in 
acquiring  a  patent  and  consists  of  an 
Application  Transmittal  letter  and  other 
documents,  as  necessary,  depending 
upon  the  type  of  invention  such  as 
drawings/specifications,  declarations, 
plant  patent  oath  and  patent  application 
fee  determination,  etc.  The  information 
collection  is  necessary  to  conduct  a 
thorough  examination  of  patent 
applications. 

Affected  Public:  Individuals;  state  or 
local  governments;  farms;  businesses  or 
other  for-profit  institutions;  federal 
agencies  or  employees;  non-profit 
institutions;  and  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein. 
(202)395-3785.  Room  3235.  New 
Executive  Office  Building.  Washington. 
D.C. 20503. 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Patent  Processing  (Updating). 

Agency  Form  Numbers:  PTO/SB/08  - 
PTO/SB/12;  PTO/SB/21  -  26;  PTO/SB/ 
31  -  32;  PTO/SB/42  -  43;  PTO/SB/61 
and  61/PCT:  PTO/SB/62  -  63;  PTO/SB/ 
64  and  64/PCT;  PTO/SB/67  -  68;  PTO/ 
SB/91. 

OMB  Approval  Number:  None  (form 
formerly  cleared  under  Control  Number 
0651-0011). 

Type  of  Request:  New  collection  — 
(new  OMB  control  number  being 
requested). 
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Burden:  415,804. 

Number  of  Respondents:  Varies 
depending  on  form. 

Avg  Hours  Per  Response:  Varies. 

N^s  and  Uses:  During  the  process  of 
examining  a  patent,  additional 
information  may  be  required  in  order  to 
determine  if  a  patent  should  be  granted. 
Also  included  under  this  collection  are 
various  actions  that  can  occur  during 
the  life  of  a  patent,  such  as  submitting 
updating  information,  abandonment  or 
petitions  to  revive  a  patent.  This 
information  is  necessary  to  administer 
the  patent  laws. 

Affected  Public:  Individuals:  state  or 
local  governments;  farms;  businesses  or 
other  for-profit  institutions;  federal 
agencies  or  employees;  non-profit 
institutions;  and  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-3785,  Room  3235.  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Post-Allowance  Refiling. 

Agency  Form  Numbers:  PTO/SB/13 
-14;  PTO/SB/44;  PT0/SB51  -57;  PTOL 
-85b. 

OMB  Approval  Number:  None  (form 
formerly  cleared  under  control  number 
0651-0011). 

Type  of  Request:  New  collection  — 
(new  OMB  control  number  being 
reouested). 

Burden:  49.100  hours. 

Number  of  Respondents:  Varies 
depending  on  form. 

Avg  Hours  Per  Response:  Varies. 

Needs  and  Uses:  After  a  patent  is 
allowed,  but  before  it  is  issued,  there  are 
certain  actions  that  may  occur,  or  in  all 
instances  must  take  place,  such  as  the 
payment  of  an  Issue  Fee.  Other  actions 
that  may  occur  are  corrections  to 
originally  submitted  documents.  This 
clearance  also  contains  actions  relating 
to  requests  for  reexamination  and 
reissues.  The  collection  of  this 
information  is  required  to  administer 
the  patent  laws. 

Affected  Public:  Individuals:  state  or 
local  governments;  farms;  businesses  or 
other  for-profit  institutions;  federal 
agencies  or  employees;  non-profit 
institutions;  and  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-3785.  Room  3235.  New 
Executive  Office  Building.  Washington, 
D.C.  20503. 


Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Secrecy/License  to  Export. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  None 
(requirements  formerly  cleared  under 
0651-0011). 

Type  of  Request:  New  Collecticm  — 
(new  OMB  control  number  being 
requested). 

Burden:  711. 

Number  of  Respondents:  Varies 
depending  on  requirement 

Avg  Hours  Per  Response:  Varies. 

Needs  and  Uses:  In  order  to  apply  Cor 
a  patent  in  a  foreign  country  for  a  U.S. 
patented  invention  that  affects  our 
national  interest,  approval  from 
appropriate  U.S.  officials  must  be 
obtained.  Various  means  may  be  used  to 
obtain  this  approval,  such  as  a  recision 
of  a  secrecy  order  or  a  modification 
thereto.  This  collection  also  contains 
information  relating  to  petitions  to 
obtain  a  license  to  export  such 
inventions. 

Affected  Public:  Individuals;  state  or 
local  governments;  farms;  businesses  or 
other  for-profit  institutions:  federal 
agencies  or  employees;  non-profit 
institutions;  and  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-3785.  Room  3235.  New 
Executive  Office  Building,  Washington, 
D.C  20503. 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Admittance  to  Practice  Before 
the  Patent  and  Trademark  OHice. 

Agency  Form  Number:  PTQ-158. 

OMB  Approval  Number:  0651-0012. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  cxirrently  approved 
collection. 

Burden:  990  hours. 

Number  of  Respondents:  3,000. 

Avg  Hours  Per  Response:  .33  hours. 

Needs  and  Uses:  The  purpose  of  the 
application  is  to  assure  that  those 
individuals  who  will  represent  those 
applying  for  patents  are  qualified  to  do 
so. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-3785.  Room  3235,  New 
Executive  Office  BiUlding.  Wa^ington. 
D.C  20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  OT  writing  Edward  Michals.  DGJC 
Forms  Clearance  Officer,  (202)  482- 


3271,  Department  of  Commerce,  Room 
5327,  lAth  and  Constitution  Avenue, 
N.W.,  Washington X).C.  20230. 

Written  commments  and  » 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  respective  OMB  Desk  Officer 
listed  above. 

Dated:  May  11, 1993 
Edward  Midiaia. 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc  93-11777  Filed  5-17-93;  8:45  am] 
MLUNQ  CODE  3810-CW-F 


Foreign-Trade  Zone*  Board 
[DockMl7-«3] 

Foraign-Trade  Zone  64 — Houston,  TX; 
Application  for  Subzone,  DrII-Quip, 
Inc..  Oil  Field  Equipment 
Manufacturing  Facilitiea,  Houston,  TX  «> 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston 
Authority,  grantee  of  FTZ  84.  requesting 
special-purpose  subzone  status  for 
export  activity  at  the  oil  field  equipment 
manufacturing  faciUties  of  Dril-Quip, 
Inc.  (DQI).  located  in  Houston.  Texas. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  May  10, 1993. 

The  DQI  facilities  consist  of  two  sites 
in  Houston  (Harris  County).  Texas, 
approximately  12  miles  northwest  of 
downtown  Houston.  Site  1:  (13.5 
acres) — 13550  Hempstead  Highway, 
Houston,  Texas  77040;  and,  Site  2:  (193 
acres) — 6300  Eldridge  Parkway  North 
(north  of  13300  W.  Uttle  York), 
Houston.  Texas.  The  facilities  produce 
offshore  and  surface  oil  drilling  and 
well  completion  equipment  for  export 
and  the  domestic  market.  Foreign-origin 
materials  used  in  the  manufacturing 
process  include:  Iron,  steel,  or  non-alloy 
casings:  drill  pipe  of  iron,  non-alloy,  or 
alloy;  tubes  of  iron,  non-alloy  or  alloy; 
and,  alloy  tube/pipe  fittings.  (Foreign 
materials  would  be  admitted  under 
privileged  foreign  status  (19  CFR 
146.41)). 

Zone  procedures  would  exempt  DQI 
from  Customs  duty  payments  on  the 
foreign  materials  used  in  export 
production  (70%  of  output).  On 
domestic  sales,  the  company  would  be 
able  to  defer  Customs  duties  until 
finished  products  are  shipped  from  the 
plant.  Foreign  materials  and  finished 
products  held  for  export  would  be 
eligible  for  an  exemption  from  certain 
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state  and  local  ad  valorem  taxes.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  DQI's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808. 10-8-01),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  19, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15>day  period  (to  August  2. 1993). 

A  copy  of  the  apphcation  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District  Office, 
#1  Allen  Center,  500  Dallas,  Suite  1160, 
Houston,  TX  77002. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  room  3716, 14th  Street  k 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
Dated:  May  10, 1993. 

Jobs  J.  Da  PoDte,  Jr., 

Executive  Secretary. 

(FR  Doc  93-11771  Piled  5-17-93;  8:45  am] 

ilUMO  COOC:  3B10-Oa-P 


Intemationai  Trade  Adminlatratlon 

Purdue  University  et  at.;  Notice  of 
Conaolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5  PJ^.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Comments:  Uone  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
SUtes. 

Docket  Number:  92-181.  Applicant: 
Purdue  University,  West  Lafayette.  IN 
47907.  Instrument:  Electron 
Paramagnetic  Resonance  Spectrometer 


System.  Model  ESP  300  E-10/7. 
Manufacturer:  Bruker  Instruments. 
Germany.  Intended  Use:  See  notice  at  58 
FR  7546.  February  8. 1993.  Reasons: 
The  foreign  instrument  provides:  (1) 
Sensitivity  to  330/1  (signal  to  noise 
ratio)  for  weak  pitch  samples,  (2) 
magnetic  field  stability  to  0.5  ppm  and 
(3)  sample  temperature  control  from  4  to 
300°  Kelvin  ±0.1°.  Advice  Received 
From:  National  Institutes  of  Health, 
September  11, 1992. 

tkxket  Number:  92-097R.  Applicant: 
Massachusetts  Institute  of  Technology. 
Cambridge,  MA  02139.  Instrument: 
Stopped  Flow  Spectrofluorimeter, 
Model  DX.17MV.  Manufacturer 
Applied  Photophysics,  United 
Kingdom.  Intended  Use:  See  notice  at  57 
FR  40436,  September  3, 1992.  Reasons: 
The  foreign  instrument  provides  sub- 
millisecond  deadtime  and  guaranteed 
exclusion  of  oxygen.  Advice  Received 
From:  National  Institutes  of  Health, 
January  13,  1993. 

Docket  Number:  92-125.  Applicant: 
Lamont-Doherty  Geological  Observatory 
of  Columbia  University,  Palisades,  NY 
10964.  Instrument:  ICP  Mass 
Spectrometer,  Model  PQ2. 
Manufacturer:  Vacuum  General,  United 
Kingdom.  Intended  Use:  See  notice  at  57 
FR  44362,  September  25, 1992.  Reasons: 
The  foreign  instrument  provides:  (1) 
Sensitivity  of  1.0  x  10  ~^  (low  mass)  and 
5.0  X  10~^  (high  mass)  and  (2)  air- 
cooled  radio  frequency  electronics  for 
optimum  stability  and  precision.  Advice 
Received  From:  National  Institutes  of 
Health,  June  2, 1992  (comparable  case). 

Docket  Number:  92-188.  Applicant: 
University  of  California,  Santa  Barbara, 
Santa  Barbara,  CA  93106-9630. 
Instrument:  Electron  Microprobe,  Model 
SX-50.  Manufacturer:  Cameca 
Instruments,  Inc.,  France.  Intended  Use: 
See  notice  at  58  FR  7547,  February  8, 
1993.  fleosons;  The  foreign  instrument 
provides  an  intense  electron  beam  to 
excite  characteristic  x-rays  of  a  sample 
phase  down  to  1.0  ^im  area.  Advice 
Received  From:  National  Institute  of 
Standards  and  Technology,  October  8, 
21992  (comparable  case). 

Docket  Number:  92-083R.  Applicant: 
Washington  University,  St.  Louis,  MO 
63130.  Instrument:  Tvfo 
Micromanipulators,  Models  WR-89-R 
and  MM-113-R.  Manufacturer:  Narishige 
Scientific  Instruments,  Japan.  Intended 
Use:  See  notice  at  57  FR  30471.  July  9, 
1992.  fleasons:  The  foreign  instrument 
provides  a  fine  adjustment  range  to  10.0 
mm.  Advice  Received  From:  National 
Institutes  of  Health,  March  4, 1993. 

Docket  Number:  92-165.  Applicant: 
University  of  Pennsylvania, 
Philadelphia.  PA  19104.  Instrument: 
Electron  Paramagnetic  Resonance 


Spectrometer.  Model  ESP  300  E. 
Manufacturer  Bruker  Instruments, 
Germany.  Intended  Use:  See  notice  at  58 
FR  4978,  January  19, 1993.  Reasons:  The 
foreign  instrument  provides  sample 
observation  down  to  5°IC,  dynamic  lock 
field  control  and  superior  sensitivity. 
Advice  Received  From:  National 
Institutes  of  Health,  March  4, 1993. 

The  National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabiUties  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.Qnel 

Director,  Statutory  Import  Programs  Staff 
(FR  Doc  93-11772  Filed  5-17-93;  8:45  am) 
iHXMO  COOC  sBto-oa-f 


National  Oceanic  and  Atmospt>eric 
Administration 

Marine  Msmmals;  Permits 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACnON:  Issuance  of  Modification  No.  3 
to  Permit  No.  603  (P20H). 

Pursuant  to  the  provisions  of 
S  216.33(d)  and  (3)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 
Scientific  Research  Permit  No.  603 
issued  to  Dr.  Kenneth  S.  Norris,  Dr. 
Randall  S.  Wells.  Mr.  Jan  S.  Ostman,  Dr. 
William  T.  Doyle,  and  Ms.  Ania 
Driscoll,  University  of  California, 
Institute  of  Marine  Sciences,  Long 
Marine  Laboratory,  100  Shaffer  Road, 
Santa  Cruz,  CA  95060,  on  August  17, 
1987  (52  FR  31799)  and  modified  on 
June  13, 1990  (55  FR  25152)  and 
October  22. 1990  (55  FR  43396)  is 
further  modified  to  extend  the 
expiration  of  the  Permit  from  date  of 
issuance  through  July  31, 1993. 

Dated:  May  11. 1993. 
William  W.  Fox.  jr.. 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc  93-11688  Filed  5-17-93;  8:45  am) 
MUJNQ  COOC  isio-aa-M 


28954 


Federal  Regirter  /  Vol  58.  No.  04  /  Tuesday.  May  18.  1993  /  Notices 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

CoqM  of  Engineers 

Paseaic  River  Flood  Protection 
Project;  New  Jersey 

May  12, 1993. 

AGENCY:  Corps  of  Engineers,  Army,  DoD, 

New  YoA  District. 

ACnON:  Notice  of  intent  to  prepare  Draft 

Supplement  #1  to  an  Environmental 

Impact  Statement  PSEIS). 

SUMMARY:  This  is  a  Notice  of  Intent 
brought  by  the  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers,  which 
plans  to  begin  preparation  of  Draft 
Supplement  #1  to  the  Final 
Environmental  Impact  Statement 
(DSEIS)  for  the  proposed  Flood 
Protection  Plan  for  the  Mainstem 
Passaic  River  which  lies  in  parts  of 
Bergen,  Essex,  Hudson,  Morns  and 
Passaic  Counties,  New  Jersey,  dated  17 
January  1989. 

A  supplement  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
is  being  prepared  in  response  to  a 
Congressional  mandate  to  realign  the 
southern  portion  of  the  tunnel  element 
of  the  authorized  flood  control  project. 
This  realigned  tunnel  presents  impacts 
similar  to  those  addressed  in  the 
previous  FEIS.  The  DSEIS  will  focus  on 
the  southern  6.5  mile  long  extension  of 
the  timnel  and  the  impacts  related  to  its 
new  outlet  location  and  structure. 
FOR  FURTHER  MFORMAHOM  CONTACT: 
Direct  questions  about  the  proposed 
action,  or  comments  regarding 
significant  issues  that  should  be 
considered  in  the  DSEIS,  to  ATTN:  John 
S.  Wright.  Chief.  Planning  and  Public 
Impacts  Branch  at  (201)  656-4749  or 
ATTN:  M.  Lou  Benard.  EIS  Coordinator, 
(201)  656-4749.  New  York  District,  80 
River  Street.  Hoboken,  New  Jersey 
07030. 

SUPPtEMENTARY  MFORMATION: 

1.  Location  and  Description  of  Proposed 
Action: 

The  Passaic  River  Basin  lies  in  parts 
of  Bergen,  Essex,  Hudson,  Morris  and 
Passaic  Counties,  New  Jersey.  The 
Passaic  River  Flood  Protection  Proiect  , 
considered  in  the  FEIS  of  January  17, 
1989  has  changed.  The  Water  Resources 
Development  Act  of  1990.  title  1, 
section  101(a)(18)  authorized  a  project 
described  in  the  FEIS.  However,  the 
authorization  requires  the  southern 
portion  of  the  tunnel  to  be  extended  an 
additional  6.5  miles  to  Newark  Bay, 
thereby  eliminating  the  Third  River 
outlet  and  nine  levee  systems  in  the 


tidal  Passaic  River.  These  changes 
require  a  supplement  to  the  previous 
FEIS, 

2.  Pn^raaed  AltematiTes 

The  tunnel  outlet  has  yet  to  be 
designed  and  the  issue  of  leaving  water 
in  the  timnel  between  floods  or 
emptying  it  must  also  be  determined. 
The  scoping  for  Supplement  ffl  will  not 
revisit  issues  already  addressed  in  the 
1987  FEIS  unless  new  information 
should  require  additional  studies. 

3.  Scoping  Process 

A.  Public  Involvement 

A  public  involvement  program  for 
this  project  is  ongoing.  A  separate 
scoping  correspondence  detailing  the 
proposed  plan  will  be  distributed  by 
direct  mailings  to  Federal  and  State 
agencies,  coiuity  and  municipal 
authorities  and  the  general  public  with 
the  intent  of  receiving  opinions  from  all 
interested  parties.  Additions  to  this 
mailing  list  can  be  made  by  notifying 
the  project's  EIS  coordinator. 

B.  Significant  Issues  Requiring  In-Depth 
Analysis 

The  principal  emphasis  of  the  DSEIS 
will  be  to  address  the  impacts  of 
construction  and  operation  of  the  new, 
southern  portion  of  the  tunnel  and  its 
outlet  structure  on: 

(1)  Groundwater  quality  and 
groundwater  regimes  in  the  realigned 
portion  of  the  tunnel; 

(2)  Changed  floodwater  timing  and 
velocities  on  sediments,  benthic 
invertebrates  and  finfish  in  the  Newark 
Bay  estuary; 

(3)  The  impacts  of  residual  water  in 
the  tunnel  and  whether  it  should  be 
emptied  between  flood  events: - 

(4)  Pre-historic  and  historic 
archaeological  and  cultural  resources; 
and 

(5)  Hazardous,  toxic  and  radioactive 
wastes  and  related  Comprehensive 
Environmental  Resource  Compensation 
and  Liability  (CERCLA)  requirements. 

The  results  of  mathematical  and 
physical  models  concerning  impacts  on 
Newark  Bay's  water  levels,  sediment 
transport,  chemistry  and  biota  will  be 
presented. 

Mitigation  Plans:  Site  specific 
mitigation  plans  will  be  presented  for 
all  project-ejected  wetlands  aquatic 
habitats,  and  recreational  facilities. 
Measures  to  avoid  or  minimize  potential 
or  expected  impacts  will  be  included. 

C.  Assignments 

Cooperating  agencies  and  their  arenas 
of  expertise  include: 

(a)  The  U.S.  Environmental  Protection 
Agency,  which  will  assist  in  developing 


the  project's  final  wetlands  mitigation 
plan,  and  provide  reviews  of 
preliminary  drafts  and  technical 
documents  for  issues  related  to  ground 
water  quality,  surfiace  water  quality,  and 
hazardous,  toxic  and  radioactive  wastes: 

(b)  The  U.S.  Fish  and  WildUfe 
Service,  which  will  assist  in  assessing 
the  project's  impacts  on  fish  and 
wildlife  habitats  and  in  developing 
mitigation  for  unavoidable  adverse 
impacts  (Consistent  with  its  mitigation 
policy  (Federal  Register,  Vol.  46,.  No. 
15,  Jan.  23, 19811);  and 

(c)  The  National  Marine  Fisheries 
Service  (NMFS),  which  will  a.ssist  in 
defining  the  project's  impacts  on  marine 
biological  resources  and  developing 
their  mitigation. 

The  State  of  New  Jersey's  Department 
of  Environmental  Protection  and  Energy 
will  participate  as  a  full  partner. 

D.  Environmental  Review  and 
Consultation 

Review  will  be  conducted  as  outlined 
in  the  Council  on  Environmental 
Quality  regulations  dated  November  29. 
1983  (40  CFR  parts  1500-1508)  and  U.S. 
Army  Corps  of  Engineers  regulation  ER 
200-2-2  dated  March  4, 1988. 

4.  Scoping  Meetings 

Scoping  meetings  will  be  held  as 
follows: 

a.  Wednesday,  June  9, 1993  at  7:30 
p.m.,  Passaic  Valley  High  School,  170 
East  Main  Street,  Little  Falls.  New 
Jersey. 

b.  Wednesday,  16  June  1993  at  7:30 
p.m.,  Hackensack  Meadowlands 
Development  Commission.  Environment 
Center  Auditorium,  Two  DeKorte  Park 
Plaza.  Lyndhurst,  New  Jersey. 

c.  Tuesday,  Jime  22, 1993  at  10  a.m.. 
Health  &  Agriculture  Building,  John 
Fitch  Plaza,  South  Warren  &  Market 
Streets,  Auditorium — Room  106, 
Trenton,  New  Jersey. 

They  will  also  be  announced  through 
advertisements  in  the  local  press  and  by 
mail  to  the  media  and  other  interested 
parties. 

5.  Estimated  Date  of  Availability 

1995. 
S.J.  Bucolo, 

Chief.  Passaic  River  Division. 

(FR  Doc.  93-11685  Filed  5-17-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Propoaed  Infonnatton  Collection 
Requeat 

AGENCY:  Department  of  Education. 
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ACnON:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  request  as  required  by  the 
Paperwork  Reduction  Act  of  1080. 

DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  May  21. 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  D^k  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jad:son 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  coUection  request  should  be 
addressed  to  Gary  Green,  Department  of 
Education.  7th  &  D  Streets.  SW.,  room 
4682,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 

FOR  FURTHER  MFORMATKM  COMTACT: 
Gary  Green.  (202)  401-3200. 

SUPPLBIENTARY  MFORMATXHI:  Section 
3517  of  the  Paperwoik  Reduction  Act  of 
1980  (44  U.S.G.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportimity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  of 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director.  Office  of  Information 
Resoiut»8  Management,  publishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  office,  this  notice  contains  the 
following  information:  (1)  Type  of 
review  requested,  e.g..  new,  revision, 
extension,  existing,  or  reinstatement*  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public:  (5)  Reporting  and/ 
or  Recordkeeping  burden;  and  (6) 
Abstract.  Because  an  emergency  review 
is  requested,  the  additional  information 
to  be  requested  in  this  collection  is 
included  in  the  section  on  "Additional 
Information'*  in  this  notice. 


Dated:  May  12. 1993. 

CaiyGreee, 

Director,  Infonnation  Besoums  Management 
Service. 

Office  of  Postsecondary  Education 

T^pe  of  Review:  Emergency. 

Title:  Notice  of  Funding  Formula  and 
Allowable  Activities  for  Fiscal  Year 
1993;  and  AppUcation  Procedures  for 
Fiscal  Year  1993. 

Abstract:  Thi»<:ollection  of 
information  is  necessary  to  initiate  a 
program  that  will  provide  State 
oversight  of  institutions  participating  in 
Title  rv,  HEA  programs.  The  Secretary 
needs  this  information  to  authorize 
individual  State  participation. 

Additional  Information:  The  U.S. 
Department  of  Education  has  requested 
an  emergency  review  and  approval  from 
the  Office  of  Management  and  Budget. 
The  Department's  requested  approval 
date  is  May  21. 1993.  This  date  is 
requested  so  that  each  State  may  have 
a  reasonable  amount  of  time  to  submit 
a  plan  to  the  Secretary  of  their  proposed 
activities  and  budget  for  FY  93  funds 
before  the  August  15. 1993  deadline. 

Frequency:  One  time. 

Affected  Public:  State  or  local 
governments;  federal  agencies  or 
employees. 

Reporting  Burden 

Responses:  57,  Burden  Hours:  1,710. 
Recordkeeping  Burden 

Recordkeepers:  0,  Burden  Hours:  0. 

[PR  Doc  93-11693  Piled  5-17-93;  8:45  am) 
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Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resoim»8  Management  Service,  invites 
comments  on  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  May  19, 1993. 
ADDRESSES:  Written  comments  shoidd 
be  addressed  to  the  Office  of 
Information  and  Regulatory  A^irs. 
Attention:  Dan  Chenok,  Dmk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208,  New  Executive 


Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Gary  Green.  Department  of 
Education,  7th  *  D  Streets.  SW.,  room 
4682,  Regional  Office  Building  3, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green,  (202)  401-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.G.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  request.^.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Resources 
Management  Service,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  OMB.  This 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Freouency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  May  12. 1993 

Caiy  Graea. 

Director.  Information  Resources  Management 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Emergency. 

Title:  Notice  of  Deadline  Date  for 
Participation  and  Updating  of  Selection 
Criteria  for  the  Institutional  Quality 
Assurance  Pro^m. 

Abstract:  This  collection  of 
information  is  needed  to  provide  the 
Secretary  with  a  mechanism  for  getting 
qualified  applicants  to  participate  in  the 
Institutional  Quality  Assurance 
Program.  The  Secretary  needs  this 
information  for  program  management. 

Additional  Information:  The  U.S. 
Department  of  Education  has  requested 
an  emergency  review  and  approval  from 
the  Office  of  Management  and  Budget. 
The  Department's  requested  approval 
date  is  May  17. 1993.  This  date  is 
requested  because  the  Institutional 
Quality  Assurance  (IQA)  Program  year 
begins  in  August.  Institutions  must  be 
screened,  notified  of  acceptance,  and 
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provided  training  on  the  IQA  Program 
methodology  and  reauirements. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  non-profit  institutions. 

Reporting  Burden 

Responses:  120.  Burden  Hours:  120. 
Recordkeeping  Burden 

Recordkeepers:  0,  Burden  Hours:  0. 

(FR  Doc  93-11694  Filed  S-17-93:  8:45  am] 
MUJNO  COOe  4000-ei-M 

[CFDA  No.:  84.2S1] 

Foreign  Periodlcaie  Program;  Notice 
Inviting  Appiicationa  for  ^4ew  Awarda 
for  Fiscal  Year  (FY)  1993 

Purpose  of  Program:  The  Foreign 
Periodicals  Program  provides  grants  to 
eligible  institutions  to  acquire  and 
provide  access  to  certain  types  of 
periodicals  and  other  research  materials 
published  outside  the  United  States. 

Eligible  Applicants:  An  institution  of 
higher  education,  a  public  or  nonprofit 
private  library  institution,  or  consortium 
of  these  institutions,  that  meets  the 
requirements  in  34  CFR  671.2(a)-(b)  is 
eligible  to  receive  a  grant. 

Deadline  for  Transmittal  of 
Applications:  July  30, 1993. 

Applications  Available:  May  28, 1993. 

Available  Funds:  $600,000. 

Estimated  Range  of  Awards:  $50,000- 
75,000. 

Estimated  Average  Size  of  Awards: 
$60,000. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  82,  85,  and 
86,  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  671,  as 
amended  by  the  Higher  Education 
Amendments  of  1992. 

Note:  With  respect  to  the  Foreign 
Periodicals  Program,  section  607  of  the 
Higher  Education  Act  of  1%5,  as  amended  by 
the  Higher  Education  Amendments  of  1992, 
changes  the  eligibility  requirements; 
increases  the  scope  of  authorized  activities; 
sets  programmatic  preferences  and  funding 
limitations;  and  requires  grant  recipients  to 
file  a  formal  written  agreement  with  the 
Secretary. 

For  Applications  or  Information 
Contact:  John  Paul,  U.S.  Department  of 
Education,  4C0  Maryland  Avenue,  SW.. 
room  3052.  ROB-3,  Washington,  DC 
20202-5331.  Telephone  (202)  708-7283. 
Doaf  and  hearing  impaired  individuals 


may  call  the  Federal  Information  Relay 
Service  at  1-800-877-6339  between  8 
a.m.  and  8  p.m..  Eastern  time,  Monday 
through  Friday. 
Program  Authority:  20  U.S.C.  1125a. 

Dated:  May  12, 1993. 
Maonen  A.  McLaughlin, 

Acting  Assistant  Secretary  for  Postsecondary 

Education. 

(FR  Doc  93-11695  Filed  5-17-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
[FE  Doclwt  No.  9»-47-NG] 

BridgeOas  U.S.A.  Inc.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
BridgeCas  U.S.A.  Inc.  authorization  to 
import  from  Canada,  at  any  point  on  the 
international  border,  up  to  20  Bcf  of 
natural  gas  from  February  1, 1992,  until 
January  31. 1994. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  May  12, 1993. 
ai£ford  P.  Tomaszewski. 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  93-11765  Filed  5-17-93;  8:45  am) 

BiLUNO  COOE  MSO-Ot-M 

[FE  Docket  No.  93-40-NG] 

El  Paso  Gas  Marketing  Co.;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  El 
Paso  Gas  Marketing  Company  blanket 
authorization  to  import  up  to  75  Bcf  of 
natural  gas  from  Canada  over  a  two-year 
term  beginning  on  the  date  of  the  first 
import. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 


Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  586-0478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  May  11. 1993. 
Clifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  93-11767  Filed  5-17-93;  8:45  ami 
iNjjNacooc  Mw  >i  m 

[FE  Docket  Na  93-29-NG] 

Mexua  Trading  Co.;  Order  Granting 
Authorization  To  Export  Natural  Gaa  to 
Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Mexus  Trading  Company  blanket 
authorization  to  export  up  to  72  Bcf  of 
natural  gas  from  the  United  States  to 
Mexico  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
The  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  tlirough  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  May  10, 1993. 
Clifford  P.  Tomaszewski. 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

|FR  Doc  93-11766  Filed  5-17-93;  8:45  am) 

SaUNO  COOEMG0-01-M 

[FE  Docket  Na  87-11-NG] 

Washirigton  Energy  Exploration,  Inc., 
Washington  Energy  Marketing,  Inc.; 
Order  Granting  Transfer  of  Blanket 
Authorization  To  import  Natural  Gaa 
From  Caruida 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  transferring 
to  Washington  Energy  Marketing,  Inc. 
the  natural  gas  import  authorization 
granted  to  Washington  Energy 
Exploration,  Inc.  in  DOE/ERA  Opinion 
and  Order  No.  168,  as  amended. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
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Fuels  Programs  Docket  Room.  3F-058, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  May  10, 1993. 
Clifibrd  P.  TomMMwski. 

Director,  Office  of  Natural  Gas.  Offxe  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-11768  Filed  5-17-93;  8:45  ami 

BHUtM  COOCMSO-OI-M 


Federal  Energy  Regulatory 
Commlaalon 

[Profact  Fto.  244(M)02  Wisconsin] 

Northern  Statee  Power  Co.  Wisconsin; 
Availability  of  Environmental 
Assessment 

May  12,1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  major  new  license  for 
the  existing  capacity  at  the  Chippewa 
Falls  Project  located  on  the  Chippewa 
River  in  Chippewa  County,  Wisconsin, 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  project  In  the 
EA.  the  Commission's  staff  has  analyzed 
the  potential  environmental  impacts  of 
the  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 
Uk  D.  CasheU, 
Secretary. 

[FR  Doc  93-11660  Filed  5-17-93,  8:45  am] 
Biums  CODE  trir-M-H 


[Docket  No.  J093-08327T  OM«home-36] 

Oldahoma;  NGPA  Notice  of 
Determination  by  Jurisdictiortai 
Agency  Designating  Tight  Formation 

May  12, 1993. 

Take  notice  that  on  May  11, 1993,  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 


regulations,  that  the  Red  Oak  Common 
Source,  underlying  a  portion  of  LeFlore 
County,  Oklahoma,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  is  described  as 
Sections  1-30  of  Township  7  North. 
Range  24  East;  Sections  26-29.  and  31- 
35  of  Township  8  North,  Range  24  East: 
Sections  1. 2. 11-14  and  23-26  of 
Township  7  North,  Range  23  East  and 
Sections  35-36  of  Township  8  North. 
Range  23  East.  LeFlore  County. 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Enermr 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  0.  Caahell, 
Secretary. 

[PR  Doa  93-11657  Filed  5-17-93: 8:45  am) 
BtUMQ  COOe  S717-Ot-M 


[Docket  No.  JD93-08249T  Texas-138] 

Texas;  NGPA  Notice  of  Determination 
by  Jurisdictional  Agency  DesigrMrting 
Tight  Formation 

May  12. 1993. 

Take  notice  that  on  May  10, 1993,  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the 
Vicksburg  Formation.  (KK  and  15.300 
Sands.  Monte  Christo  Field),  underlying 
Hidalgo  County,  Texas,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  4  and  consists 
of  2,240  acres  in  the  W.T.  Bomar 
Survey.  Abstract  A-624.  Section  210 
and  the  San  Salvador  del  Tule  Juan  Jose 
Balli  Survey,  Abstract  290,  Jackson's 
Subdivisions  161. 179-182, 199-202, 
219-222,  239-242,  and  259-262. 
Hidalgo  County.  Texas. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Vicksburg 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 


The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Uic  D.  CMheU. 
Secretary. 

IFR  Doc.  93-11658  Filed  5-17-93;  8:45  am) 
nujMo  cooe  (7i7-«i-« 


[Docket  Na  JD93-0S248T  Tmm-137] 

Texas;  NGPA  Notice  of  Determination 
by  Jurisdictional  Agency  Designating 
Tight  Formation 

May  12. 1993. 

"Take  notice  that  on  May  10. 1993.  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the 
Wolfcamp  Formation,  underlying 
Terrell  County,  Texas,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  7C  and 
consists  of  all  of  Sections  7,8.11  and 
31  of  Block  1.  CCSD  &  RGNG  RR  Co. 
Survey. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Wolfcamp 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Uis  D.  CuheU. 
Secretary. 

[FR  Doc.  93-1 1659  Filed  5-17-93;  8:45  am| 
BtUJNQ  cooc  tri7-ft-« 


[Project  No.  11152-002  New  York] 

Clinton  Pumped  Storage  Corp.; 
Surrender  of  Preliminary  Permit 

May  12, 1993. 

Take  notice  that  the  Clinton  Pumped 
Storage  Corporation,  permittee  for  tne 
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Reed  Hill  Project  No.  11152  located  dn 
the  Schoharie  Creek,  in  Schoharie 
County,  New  York,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  preliminary  permit  was  issued  on 
December  13, 1991,  and  would  have 
expired  on  November  30, 1994.  The 
permittee  states  that  analysis  of  the 
Reed  Hill  Project  did  not  indicate 
feasibility  for  development. 

The  permittee  filed  the  request  on 
March  19, 1993,  and  the  preliminary 
permit  for  Project  No.  11152  shall 
remain  in  effect  tlirough  the  tliirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cuhell. 
Secretory. 
[FR  Doc.  93-11655  Filed  5-17-93;  8:45  am] 

BILLMQ  CODE  1717-01-M 

[Docket  Na  TM93-1S-20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  12, 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  May  7, 1993,  filed  proposed  changes 
in  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  as  set  forth  in  the  revised 
tariff  sheet,  to  be  effective  June  7, 1993: 

Seventh  Raviwd  Sheet  No.  92 

In  the  event  that  Algonquin's 
proposed  CompUance  Filing  in  Docket 
No.  RS92-28-000  is  approved  prior  to 
June  7, 1993,  Algonquin  is  submitting  in 
the  alternative  the  proposed  changes  in 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  as  set  forth  in  the  revised 
tariff  sheet,  to  be  effective  Jime  7, 1993: 

Fint  Reviled  Sheet  No.  92 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  surcharges  billed  to 
Algonquin  by  CNG  Transmission 
Corporation  ("CNGT").  On  January  29, 
1993.  CNGT  filed  to  recover  additional 
take-or-pay  surcharges  from  Tennessee 
Gas  Pipeline  Company  in  Docket  No. 
TM93-3-22-000.  By  order  issued  on 
F^ruary  25. 1993,  the  Commission 
approved  CNGT's  tariff  sheet,  subject  to 
remnd  and  conditions,  effective  (anuary 
1, 1993. 

Algonquin  notes  that  copies  oi  this 
filing  were  served  upon  each  afiiected 
party  and  interested  state  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  19, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiaO.GuhcU, 
Secretary. 
IFR  Doc.  93-11652  Filed  5-17-93;  8:45  ami 

BtLUNO  COOC  (717-01-11 


[Docket  No.  ER93-4O6-O00] 
Entergy  Power,  Inc.;  Filing 
May  12. 1993. 

Take  notice  that  Entergy  Power,  Inc. 
(Entergy  Power),  on  April  27, 1993, 
tendered  for  filing  a  third  amendment  to 
an  energy  sale  agreement  between 
Entergy  Power  and  Oglethorpe  Power 
Corporation  previously  filed  with  the 
Commission  in  Docket  No.  ER92-518- 
000.  Entergy  Power  requests  an  effective 
date  of  March  1, 1993  and  therefore 
seeks  waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  In  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  21, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secntary. 

(FR  Doc.  93-11656  Filed  5-17-93;  8:45  am) 
nujNo  COOC  t7ir-ei-M 


[Docket  No.  RP93-4-006] 

Mississippi  River  Transmission  Corp.; 
Compliance  Rling 

May  12, 1093. 

Take  notice  that  on  May  10, 1993, 
Mississippi  River  Transmission 
Corporation  ("MRT")  tendered  for  filing 
the  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  1-A  of  its  FERC  Gas  Tariff 
as  set  forth  on  Appendix  A  attached  to 
the  filing. 

MRT  states  that  the  tariff  sheets 
reflected  on  Appendix  A  are  being  filed 
under  protest  in  compliance  with  the 
Commission's  April  29, 1993  "Order  on 
Rate  Impact  Study"  in  the  above- 
referenced  docket.  MRT  states  that  a 
copy  of  its  filing  has  been  served  on  all 
jurisdictional  customers,  interested  state 
commissions,  and  all  persons  on  the 
Commission's  official  service  list  in 
Docket  No.  RP93-4-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  19, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Ceahell. 
Secretary. 

(FR  Doa  93-11651  Piled  5-17-93;  8:45  am) 
MUNQ  COOC  anr-ai-M 


[Docket  No.  RP93--4-O0O] 

Mississippi  River  Transmission  Corp.; 
informal  Settlement  Conference 

May  12, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  May  19, 1993,  at 
10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385  214). 


For  additional  information,  contact 
Warren  C.  Wood  at  (202)  208-2091  or 
John  J.  Keating  at  (202)  20&-0762. 
Uk  D.  CaaheU, 
Secretary. 

[FR  Doc.  93-11653  Filed  5-17-93;  8:45  am] 
■UJNO  CODE  crir-M-M 
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Commission  and  are  available  for  public 

inspection. 

Loia  D.  Cubell, 

Secretary. 

IFR  Doc.  93-11654  Filed  5-17-93;  8:45  am] 

MLUNQ  CODE  •717-ei-M 


public  inspection  in  the  Public 

Reference  Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  93-11661  Filed  5-17-93;  8  45  am) 

BRUNO  cooe  (Tir-ei-M 


[OockM  No.  RP9»-5-012] 

florthwest  Pipeline  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

May  12, 1993. 

Take  notice  that  on  May  10, 1993, 
Northwest  PipeUne  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff- sheets: 

Second  Revised  Volume  No.  1 

Fifth  Substitute  Twenty-First  Revised  Sheet 

No.  10 
Fourth  Substitute  Twentieth  Revised  Sheet 

No.  11 
Fjflh  Substitute  Fifteenth  Revised  Sheet  No. 
!13 

First  Revised  Volume  No.  1-A 

Fifth  Substitute  Sixteenth  Revised  Sheet  No. 

201 
Fourth  Substitute  Fifth  Revised  Sheet  No. 

602 
Substitute  Original  Sheet  No.  603 

Original  Volume  No.  2 

Third  Substitute  Sixteenth  Revised  Sheet  No. 

2 
Third  Substitute  Eighth  Revised  Sheet  No. 

2.1 
Third  Substitute  Fourteenth  Revised  Sheet 

No.  2-A 
Third  Substitute  Eighth  Revised  Sheei  No.  2- 

A.l 

Northwest  states  that  the  purpose  of 
this  filing  is  to  refile  the  pro  forma  tariff 
sheets  associated  with  cost  mitigation 
study  No.  3  as  contained  in  Northwest's 
April  8, 1993  filing  in  Docket  No.  RP93- 
5-008. 

Northwest  requests  an  effective  date 
of  April  1, 1993  for  the  above  listed 
tariff  sheets.  Northwest  has  served  a 
copy  of  this  filing  upon  all  parties  of 
record  in  Docket  No.  RP93-5. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  19, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


[Docket  No.  CP77-321-00S] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

May  12, 1993. 

Take  notice  that  on  Febraary  8, 1993, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  First 
Revised  Sheet  No.  393  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  2,  which 
cancels  Rate  Schedule  X-43.  Southern 
states  that  Rate  Schedule  X-43  contains 
an  inten-uptible  transportation 
agreement  between  Southern  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  dated  January  25, 
1977,  for  the  transportation  of  gas  for 
Transco  from  Loisel  Field.  Iberia, 
Parish,  Louisiana  to  Southern's 
interconnect  with  Transco  near 
Jonesboro,  Georgia. 

Southern  received  certificate 
authorization  in  docket  No.  CP7 7-321 
(19  FERC  \  61,184  (1982))  to  transport 
gas  for  Transco  under  Rate  Schedule  X- 
43  for  a  ten-year  term  ending  August  23, 
1987.  Southern  states  that  Transco  did 
not  request  transportation  service  after 
expiration  of  Southern  s  certificate 
authorization. 

Southern  requests  that  the 
Commission  grant  any  waivers 
necessary  to  make  this  sheet  effective 
January  24,  1Q93,  six  months  after 
Transco  notified  Southern  in  a  July  23, 
1992.  letter  that  it  wanted  to  terminate 
Rate  Schedule  X-43. 

Southern  states  copies  of  the  filing 
have  been  served  on  Transco  and  are 
available  for  review  in  Southern's 
Birmingham.  Alabama  office. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§  385.211  an  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  20. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 


ENVIRONMEf^TAL  PROTECTION 
AGENCY 

[OPPTS-00136;  FRL-4589-1] 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA);  Coordinating 
Committee  and  Projects;  Open 
Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  Coordinating  Committee 
and  the  four  Projects  of  the  Forum  on 
State  and  Tribal  Toxics  Action 
(FOSTTA)  wall  hold  meetings  at  the 
times  and  place  listed  below  in  this 
notice.  The  meetings  are  open  to  the 
public. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  The  Coordinating  Committee  and 
all  the  Projects  will  hold  a  meeting  Juno 
21  and  22.  The  Coordinating  Committee 
will  maet  on  June  22  from  noon  to  3 
p.m. 

2.  The  Projects  will  meet  June  21 
bom  8  a.m.  to  5  p.m.  and  Jane  22  fro.m 
8  a.m.  to  noon.  On  June  21  there  will  be 
a  plenary  session  on  biotechnology. 
ADDRESSES:  The  meetings  scheduled 
will  be  held  at;  The  Holiday  Lnn.  480 
King  St..  Alexandria  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shirley  Pate,  Office  of  Compliance 
Monitoring  (EN-342),  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  or  Sarah 
Hammond.  Office  of  Pollution 
Prevention  and  Toxics  (TS-799).  at  the 
same  address.  By  telephone:  Shirley 
Pate  can  be  reached  at  (202)  260-8318 
and  Sarah  Hammond  at  (202)  260-7258. 
SUPPLEMENTARY  INFORMATION:  FOSTTA. 
a  group  of  State  toxics  environmental 
managers,  is  intended  to  foster  th^ 
exchange  of  toxics-related  program  and 
enforcement  information  among  the 
States  and  between  the  States  and  U.S. 
EPA's  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (OPPTS). 
FOSTTA  currently  consists  of  the 
Coordinating  Committee  and  four  issue- 
specific  Projects.  The  Projects  are:  (1) 
the  Chemical  Information  Management 
Project:  (2)  the  State  and  Tribal 
Enhancement  Project;  (3)  the  Chemical 
Management  Project;  and  (4)  the  Lead 
(Pb)  Project. 


28960 


Federal  Kegfater  /  Vol.  58.  Na  94  /  Tuesday.  May  18.  1093  /  Notices 


Dated:  May  12. 1993. 
Michael  M  Stahl, 
Dinctor.  Office  of  Compliance  Monitoring 

IFR  Doc  93-11758  Filed  5-17-93;  8:45  sm) 
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[FRL-455ft-4] 

Toxica  Data  Reporting  Sut)coinmittee 
of  the  National  Advisory  Council  for 
Environmental  Policy  end  Technology; 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTXm:  Notice  of  public  meeting. 

summary:  Under  Public  Law  92-^563 
(the  Federal  Advisory  Committee  Act), 
EPA  gives  notice  of  a  two-day  meeting 
of  the  Toxics  Data  Reporting 
subcommittee,  a  subconunittee  of  the 
National  Advisory  Ckiuncil  for 
Environmental  Policy  and  Technology 
(NACEPT).  This  will  be  the  second 
meeting  of  the  Toxics  Data  Reporting 
(TDR)  subcommittee,  whose  mission  is 
to  provide  advice  to  EPA  regarding  the 
Agency's  Toxics  Release  Inventory  CTRI) 
program. 

At  its  first  meeting,  the  TDR 
subcommittee  began  discussing 
definition  issues  associated  with 
elements  added  to  the  Form  R  (the  form 
used  to  report  information  to  Q*A  as 
required  under  section  313  of  the 
Emergency  Planning  and  Community 
Right  to  KJnow  Act)  as  a  result  of  the 
Pollution  Prevention  Act  of  1990.  These 
definition  issues  will  be  the  main  topic 
of  discussion  at  the  second  meeting  of 
the  TDR  subcommittee.  EPA  does  not 
expect  the  subcommittee  to  come  to 
closure  on  these  definitions  at  the  June 
8-9  meeting;  two  or  more  additional 
meetings  may  be  necessary  before  the 
subcommittee  is  ready  to  make 
recommendations  on  this  matter.  TRI 
data  management  issues  may  also  be 
discussed  during  the  Jime  &-9  meeting. 
DATES:  The  public  meeting  will  take 
place  on  June  8, 1993  from  9  a.m.  to  5 
p.m.,  and  on  June  9, 1993  from  8:30  a.m. 
to  3  p.m. 

AOORESSES:  The  public  meeting  will  be 
held  at  the  Hall  of  the  States,  444  North 
Capitol  Street,  Washington,  DC  20001. 
Members  of  the  public  wishing  to  make 
comments  at  this  meeting  should  send 
a  written  outline  of  their  comments  to 
EPA  at  the  address  below  in  advance  of 
the  meeting. 

FOR  fURTHER  MFORMATION  CONTACT:  Sam 
Sasnett.  Environmental  Assistance 
Division.  USEPA,  MaU  Stop  TS-799. 
401 M  Stroet.  SW..  Wsshington.  DC 
20460. 


Dated:  May  12. 1993. 
AbbyPiinia. 

Director.  Office  of  Cooperative  EiParoaateatal 

Management 

(FR  Doa  93-11673  Filed  S-17-93: 8:45  am) 
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[FRL-465fr-2] 

Ozone  Tranaport  Commlaalon;  Mealing 

The  Ozone  Transport  Commission 
will  hold  its  Annual  Meeting  at  The 
Breakers,  1507  Ocean  Avenue,  Spring 
Lake.  New  Jersey  07762  (phone:  906- 
440-7700  and  fox:  908-449-0161)  on 
Tuesday,  May  18, 1993.  Anticipated 
agenda  items  include  the  election  of  a 
new  Vice  Chair,  establishing  common 
elements  of  State  offset  programs, 
implementation  of  enhanced  I/M 
programs,  recent  ozone  modeling,  and 
other  subjects.  It  is  anticipated  that  the    ■ 
meeting  will  start  at  9  a.m.  and  adjourn 
at  4  p.m.  A  copy  of  the  final  agenda  for 
the  meeting  will  be  available  from 
Stephanie  Cooper  of  the  OTC  office, 
(202)  508^840,  on  Tuesday.  May  11. 
1993. 
Patricia  L  Meaney, 

Acting  Re^onal  Administrator,  EPA,  Begion 
1. 

[FR  Doc  93-11674  Filed  5-17-93;  8:45  am] 
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[FRL-4656-3] 

Science  Adviaory  Board 

Clean  Air  Act  Compllanca  Analyala 
Council;  Open  Meetlrtg 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Clean  Air  Act 
Compliance  Analysis  Council 
(CAACAC)  of  the  Science  Advisory 
Board  will  meet  on  June  8, 1993  at  the 
Embassy  Suites  Hotel,  1900  Diagonal 
Road,  Alexandria  VA  22314.  The  hotel 
telephone  number  is  (703)  684-5900. 

The  meeting,  which  is  open  to  the 
public,  will  start  at  9  a.m.,  and  ad)oum 
no  later  than  5:30  pjn.  Its  main  purpose 
is  to  continue  the  discussim  and  review 
of  issues  related  to  the  prospective 
study  of  the  impacts  of  the  Clean  Air 
Act  (and  its  subsequent  amendments)  in 
progress  by  tbe  Environmoital 
Protection  Agency. 

Requests  fw  copies  of  the  documents 
to  be  reviewed  by  tbe  Council  and 
questions  concerning  their  content 
should  be  addressed  to  Ms.  Anne 
Grambsch.  Office  ot  Policy,  Planning, 
and  Evaluation  (PM223X),  VS. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington  DC  2046a 
Ms.  Giambsch  ooay  be  called  at  202- 


260-2782;  tbeee  documents  are  not 
available  from  the  Sci«ice  Advisory 
Board.  An  agenda  for  the  meeting  is 
available  from  the  Science  Advisory 
Board  (AlOlF),  U.S.  Environmental 
Protection  Agency.  401 M  Street.  SW., 
Washington  DC  20460  (202-260-6552). 
Members  of  the  public  desiring 
additional  information  about  the 
conduct  of  the  meeting  should  contact 
Mr.  Samuel  Rondberg,  Designated 
Federal  Official,  Clean  Air  Act  « 

Compliance  Analysis  Council,  by 
telephone  at  the  number  noted  above  or 
by  mail  to  the  address  noted  above. 
Anyone  wishing  to  make  a  presentation 
at  the  meeting  should  forward  a  written 
statement  (35  copies)  to  Mr.  Rondberg 
by  June  1. 1993.  The  Science  Advisory 
Board  expects  that  the  public  statements 
presentea  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes. 

Dated:  May  7, 1993. 
A.  Robert  Flaak. 

Acting  Staff  Director,  Science  Advisory  Board. 
(FR  Doc  93-11671  Filed  5-17-93;  8:45  ami 
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CFRL^I65ft-61 

Oregon:  Partial  Program  Adequacy 
Determination  of  Oregon  Municipal 
Solid  Waata  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  partial  program 
application  of  oregtMi  for  partial 
program  adequacy  determination, 
public  hearing  and  public  comm«it 
period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  sotid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  weste  or 
small  quantity  generator  waste  wrill 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  Port  258). 
RCRA  Section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  detsfinine  whether  States  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  IM 
in  the  process  of  proposing  the  State/ 
Tribal  Impleaientation  Rule  (STIR)  that 
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will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs.  ■ 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
Part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
fafcilities. 

Oregon  applied  for  a  partial 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Oregon's  application  and  made  a 
tentative  determination  of  adequacy  for 
those  portions  of  Oregon's  MSWLF 
permit  program  that  are  adequate  to 
assure  compliance  with  the  revised 
MSWLF  Criteria.  These  portions  are 
described  later  in  this  notice.  Oregon 
plans  to  revise  the  remainder  of  its 
permit  program  to  assure  complete 
compliance  with  the  revised  MSWLF 
Criteria  and  gain  full  program  approval. 
Oregon's  application  for  partial  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication'  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given 
below  in  the  DATES  section.  The  Region 
will  notify  all  persons  who  submit 
comments  on  this  notice  if  it  decides  to 
hold  the  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  CONTACTS  section  below. 


DATES:  All  comments  on  Oregon's 
application  for  a  partial  determination 
of  adequacy  must  be  received  by  the 
close  of  business  on  July  20, 1993.  If  a 
public  hearing  is  held,  it  will  be 
scheduled  for  July  20, 1993.  Oregon  will 
participate  in  the  public  hearing  held  by 
EPA  on  this  subject. 
ADDRESSES:  Copies  of  Oregon's 
application  for  partial  adequacy 
determination  are  available  8:30  8.m.  to 
4:30  p.m.  during  normal  working  days 
at  the  following  addresses  for  inspection 
and  copying:  Chegon  Department  of 
Environmental  Quality,  811  S.W.  6th 
Avenue,  Portland,  OR  97204,  Attn:  Ms. 
Jan  Whitworth,  (503)  229-6434;  U.S. 
EPA  Region  10  Library,  1200  Sixth 
Avenue.  Seattle,  WA  98101,  (206)  553- 
1289.  Written  comments  should  be  sent 
to  Ms.  Paula  vanHaagen,  U.S.  EPA,  M/ 
S  HW-107, 1200  Sixth  Avenue.  Seattle, 
WA  98101,  (206)  553-1847. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Paula  vanHaagen,  U.S.  EPA,  M/S  HW- 
107,  1200  Sixth  Avenue,  Seattle,  WA 
98101,  (206)  553-1847. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
Part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
Part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  propose  in  STIR  to 
allow  partial  approvals  if:  (1)  the 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  Part  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  State/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and,  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  clearly  identifiable 
and  separable  subset  of  Part  258.  These 
requirements  if  promulgated,  will 
address  the  potential  problems  posed  by 
the  dual  State/Tribal  and  Federal 
programs  that  will  come  into  effect  in 


October  1993  in  those  States/Tribes  that 
only  have  partial  approvals  of  their 
MSWLF  programs.  On  that  date.  Federal 
rules  covering  any  portion  of  a  State/ 
Tribe's  program  that  has  not  received 
EPA  approval  will  become  enforceable. 
Owners  and  operators  of  MSWLFs 
subject  to  such  dual  programs  must  be 
able  to  understand  wnich  requirements 
apply  and  comply  with  them.  In 
addition,  the  pieces  of  the  Federal 
program  that  are  in  effect  must  mesh 
well  enough  with  the  approved  portions 
of  the  State/Tribal  program  to  leave  no 
significant  gaps  in  regulatory  control  of 
MSWLF's.  Partial  approval  would  allow 
the  Agency  to  approve  those  provisions 
of  the  State/Tribal  permit  program  that 
meet  the  requirements  ana  provide  the 
State/Tribe  time  to  make  necessary 
changes  to  the  remaining  portions  of  its 
program.  As  a  result,  owners/operators 
will  be  able  to  work  with  the  State/ 
Tribal  permitting  agency  to  take 
advantage  of  the  Criteria's  flexibility  for 
those  portions  of  the  program  which 
have  been  approved. 

As  provioed  in  the  October  9, 1991 
municipal  landfill  rule,  EPA's  national 
Subtitle  D  standards  will  take  effect  in 
October  1993  in  any  State/Tribe  that 
lacks  an  approved  program. 
Consequently,  any  remaining  portions 
of  the  Federal  Criteria  which  are  not 
included  in  an  approved  State/Tribal 
program  by  October  1993  would  apply 
directly  to  the  owner/operator. 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  STIR.  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  "adequate"  programs 
for  permits  or  other  forms  of  prior 
approval  to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  pubhc  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 


28962 


Fwieral  Register  /  Vol.  58,  Na  94  /  Tuesday.  May  18,  1993  /  Notices 


Stata/Tribal  Implemeotation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  theee 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  proeram. 

EPA  also  is  requesting  Sates/Tribes 
seeking  partial  program  approval  to 
provide  a  scheaule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submission 
of  a  schedule  mandatory  in  STIR. 

B.  Oregon 

On  April  19. 1993.  Oregon  submitted 
an  application  for  partial  program 
adequacy  determination.  EPA  reviewed 
Oregon's  application  and  tentatively 
determined  that  the  following  portions 
of  the  State/Tribe's  Subtitle  D  program 
will  ensure  compliance  with  the  Federal 
revised  Criteria. 

1.  Location  Restrictions  for  airport 
safety,  floodplains,  wetlands,  fault 
areas,  seismic  impact  zones,  unstable 
areas,  and  closure  of  existing  MSWLF 
units  (40  CFR  258.10.  258.11,  258.13, 
258.14,  258.15,  and  258.16); 

2.  Operating  criteria  for  excluding 
hazardous  waste,  cover  material,  disease 
vector  control,  explosive  gas  control,  air 
criteria,  access,  run-on/ run-off  control, 
surface  water,  liquids  restrictions,  axul 
recordkeeping  (40  CFR  258.20, 258.21. 
258.22.  258.23,  258J24,  258.25,  258.26. 
258.27,  and  258.29); 

3.  Design  criteria  (40  CFR  258.40); 

4.  Groundwater  monitoring  and 
corrective  action  epplicabihty, 
groundwater  monitoring  systems, 
groundwater  sampling  and  analysis, 
detection  monitoring,  assessment 
monitoring,  assessment  of  corrective 
measures,  selection  of  remedy,  and 
implementation  of  the  corrective  action 
program  (40  CFR  258.50,  258.51,  258.52. 
258.53,  258.54,  258.55  and  258.58); 

5.  Qosura  criteria  (40  CFR  258.60); 

6.  Financial  assurance  criteria  for 
applicability  and  effective  date,  for 
closure,  for  post-closure  care,  and  for 
allowable  mechanisms  (40  CFR  258.70, 
258.71,  258.72,  and  258.74). 

Oregon's  program  is  not  enforceable 
on  Indian  lands. 

Not  all  Slates/Tribes  will  have 
existing  permit  programs  through  whidi 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  &om  submitting  its  application 
imtil  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  Part  258.  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 


statutes  or  r^uletions  could  impose  a 
substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
Tribe  would  be  uneble  to  exercise  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  bean 
approved  as  adequate. 

To  ensure  compliance  with  all  of  the 
revised  Federal  Criteria,  Oregon  needs 
to  revise  the  following  particular  aspects 
of  its  permit  program: 

1.  (Jregon  wilfrevise  its  statute  to 
meet  the  post -closure  care  requirement 
in  40  CFR  258.61. 

2.  Oregon  will  revise  its  statute  to 
meet  the  financial  assurance  for 
corrective  action  requirement  in  40  CFR 
258.73. 

Oregon  submitted  a  schedule 
indicating  that  it  will  be  able  to 
complete  these  revisions  by  July  30, 
1993.  To  allow  Oregon  to  begin 
exercising  some  of  the  flexibility 
allowed  in  States/Tribes  with  adequate 
permit  programs,  EPA  is  proposing  to 
approve  those  portions  of  Oregon's 
proravm  that  are  ready  for  action  today. 

EPA  reviewed  Oregon's  schedule  and 
believes  it  is  reasonable  because  the  bill 
containing  the  necessary  amendments, 
S.B.  1012,  is  proceeding  throu^  the 
legislature  and  appears  likely  to  be 
enacted  this  session. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  July  20, 1993. 
Copies  of  Oregon's  applicatioa  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
"ADDRESSES"  section  of  this  notice.  If 
there  is  sufficient  public  interest,  the 
EPA  will  hold  a  public  bearing  on  its 
tentative  decision  on  July  20, 1993,  from 
10  a.m.  to  12:00  a.m.  at  the  Oegoo 
Department  of  Environmental  Quality  in 
Portland,  Oregon. 

EPA  will  consider  all  public 
comments  oa  its  tentative  determinatioo 
received  during  the  public  comment 

Eeriod  and  during  any  public  hearing 
eld.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequecy  for  Oregon's  program.  EPA 
will  make  a  final  decision  on  whether 
or  not  to  approve  Oregon's  program  by 
September  7, 1993,  and  will  give  notice 
of  it  in  the  Federal  Register.  The  notice 
will  include  a  summary  of  the  reasons 
for  the  final  determination  and  a 
response  to  all  major  comments. 

Section  4005(a]  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  Part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 


provisions  in  a  State/Tribal  program 
approved  by  EPA  diould  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

COMPtMMCE  WITH  EXEOmVE  OROEA  12291: 
The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

CERT1FICATI0M  UNDER  THE  REGtJLATORY 
FLEXBMJTY  ACT:  Pursuant  to  the 
provisiims  of  5  U.S.C.  605(b).  I  hereby 
certify  that  this  tentative  approval  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities.  This 
proposed  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Aattwrity:  This  Qotice  is  issued  under  the 
authority  of  Section  4005  of  the  Sohd  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 
DanaA.) 


Be^oaai  Administrator. 

(PR  Doc  93-11672  Filed  5-17-«3;  »:45  am) 

MXMS  COOC  i 


FARM  CREOrr  AOMtNtSTRATION 

Order  Appointing  Receiver  of  the 
Federal  Land  Bank  of  Jackson, 
Mississippi  and  Federal  Land  Bank 
Association  of  Jackson,  MS 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice. 

On  May  4. 1993,  the  Chairman  of  the 
Farm  Craidit  Administration  Board 
executed  an  Order  appointing  receiver 
of  the  Federal  land  bank  of  Jackson, 
Mississippi  and  Federal  land  bank 
assodatioo  of  Jackson.  MississippL  The 
text  of  the  Oder  is  set  forth  below: 

Fann  Credit  Administration,  McLe«i, 
Virginia,  Order  Appointing  Receiver  of  tl>e 
Federal  Land  Bank  of  Jackson,  Mississippi 
and  Federal  Land  Bank  Association  of 
Jackson,  Mississippi. 

Piusuant  to  the  provisions  of  section 
4.12(b)  of  the  Farm  Credit  Act  of  1971 
(1971  Act).  12  U.S.C  2183(b),  and  12 
CFR  611.1156,  the  Farm  Credit 
Administration  (FCA)  Board,  having 
determined  that  one  or  more  of  the 
conditions  described  therein  exist, 
hereby  appoints  Wilham  E.  Harvey  & 
Associates,  Inc.  (WEHA),  2615  E.  15th 
Street.  Tulsa,  Oklahoma  74104,  Receiver 
of  the  Federal  Land  Bank  of  Jackson  and 
the  Federal  Land  Bank  Association  of 
Jackson,  Mississippi,  address  as  above 
(together.  Liquidating  Institutions).  The 
Receiver  shall  take  possession  of  all 
assets  of  the  Liquidating  Institutions, 
wind  up  their  business  operations. 
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liquidate  their  property  and  assets,  pay 
their  craditors.  and  distribute  the 
remaining  proceeds,  in  accordance  %Ni(h 
the  1971  Act.  FCA  Regulations,  the  FCA 
Receivership  Manual,  and  the  Farm 
Credit  System  Agreement  reached  Cor 
the  sale  of  assets  of  the  Liquidating 
Institutions  (Global  Agreement),  and 
this  Order  and  any  amendment  thereto. 

William  E.  Harrey,  as  President  and 
CEO  of  WEHA,  is  authorized  to  sign  any 
and  all  documents  on  behalf  of  the 
Receiver  and  may  delegate  his  signatory 
authority,  with  appropriate 
adrainistrative  controls,  to  any 
employee  of  the  Liquidating  Institutions 
as  he  deems  appropriate. 

In  Witness  thereof,  the  Chairman  of 
the  FCA  Board  has  executed  this  Order 
and  caused  the  seal  of  the  FCA  to  be 
affixed  hereto  this  4th  day  of  May,  19OT. 

Signed:  May  4, 1993. 

Harold  B.  Steel*. 

Chairman.  Fann  Cndit  Adminietration 
Board. 

Dated:  May  12. 1993. 

Caitk  M.  AMianoB. 

Secntaiy,  F<mn  Credit  Administration  Board. 

[FR  Doc  93-11640  Filed  5-17-93;  8:4Saml 

BUJJNOCOOE  (TOS-ei-F 

Order  Discharging  and  Releasing 
Receiver  of  the  Federal  Land  Bank  of 
Jackson,  Uiaaissippl  and  Foderai  Land 
Bank  Association  of  Jackson.  MS 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice. 


On  May  4, 1993,  the  Chairman  of  the 
Farm  Credit  Administration  Board 
executed  an  Order  discharging  and 
releasing  receiver  of  the  Federal  lend 
bank  of  Jackson,  Mississippi  and 
Federal  land  bank  associatioo  of 
Jackson,  Mississippi.  The  text  of  the 
Order  is  set  forth  below: 

Fann  Credit  AdministraUoa.  McLean, 
Virginia,  Order  Divcharging  and  Releasing 
Receiver  of  the  Federal  Land  Bank  of  Jackaoa, 
Mississippi  and  Fedaral  Land  Bank 
Association  of  Jackson.  MissisaippL 

Whereas,  the  Farm  Credit 
Admin^tration  (FCA)  Board  appointed 
REW  Enterprises,  Inc.  (REW),  Receiver 
for  the  Federal  Land  Bank  of  Jackson. 
Mississippi  and  the  Federal  Land  Bank 
Association  of  Jackson,  Mississippi 
(together.  Liquidating  Institution^  on 
May  20, 1988; 

Whereas,  the  A^eeraant  between 
REW  and  the  PCA,  dated  April  16, 1988. 
and  modified  thereafter  terminates  on 
May  19, 1993; 

Now,  thaefore.  it  is  henby  ortiend 
that: 

1.  The  accounts  of  the  Liquidating 
Institutions  for  the  period  May  20, 1988 


through  the  date  of  this  Order  are 
hereby  Approved. 

2.  REW  is  hereby  discharged  and 
released  from  all  responsibUity  or 
liability  to  the  Farm  Credit 
Administratjon  arising  out  o^  related  to, 
or  in  any  manner  connected  with  the 
administration  and  liquidation  of  the 
Liquidating  Institutions  during  the 
period  May  20, 1988  through  the  date  of 
the  Order. 

In  Witness  Whereof,  the  Chairman  of 
the  FCA  Board  has  executed  this  Order 
and  caused  the  deal  of  the  FCA  to  be 
affixed  hereto  this  4th  day  of  May.  1993. 

Signed:  May  4. 1993. 

By  Harold  B.  Steels. 

Chairman.  Farm  Credit  Administration 
Board. 

Dated:  May  12. 1993. 

Curtis  M.  Aadenim, 

Secretary,  Farm  Credit  Administration  Board. 

(PR  Doa  93-11639  Filed  5-17-^93;  8:45  am] 

BttjjNo  coot  •rae-m-r 


FEDERAL  MARITIME  COMMISSION 

Agreeinant(s)  Filed;  VSAAtaHe  SfMce 
Chatter  and  SaHing 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreemeDt(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
$  &72.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement 

Agree/neni  No.;  232-011358-001, 

Title:  VSA/Italia  Space  Charter  and 
Sailing  Agreement 

Parties; 

Italia  di  Navizatione  S.p.A., 

Nedlloyd  Lijnan  B.V., 

P.O.  Containers  Limited — VSA. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
deletes  refarences  to  the  space 
chartering  Agreement  between  VSA  and 
Compania  Trasatlantica  Espanola,  SJ^. 
("CTE")  (Agreement  No.  232-011217J 
since  CTE  has  withdrawn  Is  service  in 
the  United  States  trades.  In  lieu  thereof, 
it  refers  to  space  chartering  arrangement 


between  VSA  and  Maersk  under  the 
Western  Mediterranean  VSA/Maersk 
Space  Charter  Agreement  (Agreement 
No.  203-011402).  The  amendment  also 
deletes  Article  5ao(b)  requiring 
preCarence  cargo  reserved  for  Spanish 
flag  vessels  to  move  under  CTE  bills  of 
lading. 

Dat8d:Mey  12. 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 
loeeph  C  PoQdng, 
Secretary. 

[PR  Doc.  93-11669  Filed  5-17-93,  8:45  am) 
BHIMO  COM  ITSO-OI-M 


FEDERAL  RESERVE  SYSTEM 
[Docket  Na  7108-0248] 

Bank  HokUng  Company  Reporting 
Requirementa 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  approval  of  proposed 
changes  to  the  bank  holding  company 
report  FR  Y-20.  Financial  StatemenU  for 
a  Bank  Holding  Company  Subsidiary 
Engaged  in  Ineligible  Securities 
Underwriting  and  Dealing. 

SUMMAflY:  Notice  is  hereby  given  of  final 
approval  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (the  Board) 
under  delegated  authority  &t)m  the 
Office  of  Management  and  Budget 
(0MB).  as  per  5  CFR  1320,9  (OMB 
Regulations  on  Controlling  Paj>erwork 
Burdens  on  the  Public),  of  changes  in 
the  reporting  requirements  of  the 
Financial  Statements  for  a  Bank  Holding 
Company  Subsidiary  Engaged  in 
Ineligible  Securities  Underwriting  and 
Dealing  (FR  Y-20:  OMB  No.  7100-0248) 
to  be  implemented  beginning  with  the 
March  31. 1993  reporting  date.  The  FR 
Y-20  revisions  are  needed  to  implement 
an  indexed  revenue  test,  an  alternative 
method  of  computing  the  Board's  10 
percent  revenue  limitation  on  the  bank- 
ineligible  securities  underwriting  and 
dealing  activities  of  section  20 
subsidiaries  of  bank  holding  companies, 
as  approved  by  Board  order  on  January 
26,  1993. 

The  proposed  alternative  method  of 
complying  with  the  10  percent  revenue 
test  was  issued  for  public  comment  in 
the  Federal  Register  (57  FR  33597  and 
57  FR  33961).  Comment  letters  were 
received  on  the  July  1992  request  for 
comment.  A  review  and  summary  of  the 
comments  is  discussed  in  the  January 
26.  1993,  Board  order  (79  Federal 
Reserve  Bulletin  226  (1993))  that 
contains  the  Board's  adoption  of  the 
altemetive  indexed  revenue  test  for 
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determining  compliance  with  the 
revenue  hmitation  that  applies  to 
Section  20  subsidiaries.  In  addition,  the 
Board  issued  a  supplement  that 
modified  slightly  the  January  26, 1993, 
order  (refer  to  footnote  1),  published  in 
a  press  release  dated  February  23, 1993. 
The  changes  resulting  from  the  adoption 
of  the  alternative  revenue  test  have  now 
been  incorporated  into  the  Board's  FR 
Y-20  report. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Corsi,  Senior  Attorney  (202/ 
452-3275),  Legal  Division;  Michael  J. 
Schoenfeld,  Senior  Securities 
Regulation  Analyst  (202/452-2781),  and 
Harry  E.  Moore,  Supervisory  Financial 
Analyst  (202/452-3493),  Division  of 
Banicing  Supervision  and  Regulation, 
Board  of  Governors  of  the  Feideral 
Reserve  System.  The  following 
individuals  may  be  contacted  with 
respect  to  issues  related  to  the 
Paperwork  Reduction  Act  of  1980: 
Stephen  L.  Siciliano,  Special  Assistant 
to  the  General  Counsel  for 
Administrative  Law,  Legal  Division 
(202/452-3920);  Mary  M.  McLaughlin, 
Chief,  Financial  Reports  Section, 
Division  of  Research  and  Statistics  (202/ 
452-3829);  and  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs 
(202/395-7340).  Office  of  Management 
and  Budget.  New  Executive  Office 
Building.  Room  3208,  Washington,  DC 
20503.  For  the  hearing  impaired  only, 
Telecommunications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 
NW.,  Washington,  DC  20551. 
OtSCUSSKM:  Under  the  Bank  Holding 
Company  Act  of  1956  (BHC  Act),  as 
amended,  the  Board  is  responsible  for 
the  supervision  and  regulation  of  all 
bank  holding  companies.  Begiiming  in 
1987,  the  Board,  by  order,  approved 
applications,  under  section  4(c)(8)  of  the 
BHC  Act  (12  U.S.C.  1843(c)(8))  for  a 
number  of  bank  holding  companies  to 
establish  separate  nonbanking 
subsidiaries  ("Section  20  subsidiaries") 
to  engage,  to  a  limited  extent,  in 
underwriting  and  dealing  in  securities 
of  a  type  which  a  bank  may  not 
underwrite  or  deal  in  directly.  In  order 
to  ensure  comphance  with  section  20  of 
the  Glass-Steagall  Act,  which  prohibits 
a  member  bank  from  being  affiliated 
with  a  company  that  is  "engaged 
principally"  in  underwriting  and 
dealing  in  securities,  the  Board 
determined  that  a  Section  20 
subsidiary's  underwriting  and  dealing 
in  bank-ineligible  securities  may  not  be 
a  substantial  activity  if  bank-ineligible 
revenue  for  the  most  recent  calendar 
quarter,  when  added  to  its  total  bank- 


ineligible  revenue  for  the  previous 
seven  quarters,  does  not  exceed  10 
percent  of  its  total  bank-eligible  and 
[Miik-ineligible  revenue  for  that  quarter 
and  the  previous  seven  quarters. 

On  July  23, 1992,  and  in  a  supplement 
on  July  31. 1992,  the  Board  requested 
public  comment  on  two  alternative 
methods  for  complying  %vith  the  ten 
percent  revenue  limitation  (an  indexed 
revenue  test  or  an  asset-based  test).  The 
Board  took  this  action  in  response  to 
historically  unusual  changes  in  the  level 
and  structure  of  interest  rates,  which 
distorted  the  revenue  test  as  a  measure 
of  relative  importance  of  bank-ineligible 
securities  underwriting  and  dealing 
activities  in  a  manner  that  was  not 
anticipated  when  the  Board  established 
the  10  percent  revenue  limit  in 
September  1989.  The  Board  was  of  the 
opinion  that  the  changes  in  the  level 
and  structure  of  interest  rates,  since  the 
revenue  test  was  last  considered  in 
September  1989,  could  alter  the 
measure  of  whether  a  Section  20 
subsidiary  is  "engaged  principally"  in 
bank-ineligible  securities  in  ways  that 
were  not  foreseen. 

After  a  review  of  the  comments,  the 
Board  decided  on  January  26, 1993,  to 
modify  its  section  20  orders  to  allow 
Section  20  subsidiaries  the  option  of 
measuring  compliance  with  the 
"engaged  principally"  test  in  section  20 
of  the  Glass-Steagall  Act  on  the  basis  of 
an  indexed  revenue  test.'  Section  20 
subsidiaries  may  choose  to  continue  to 
apply  the  original  method,  that  is  not 
indexed  to  measure  compliance  with 
the  "engaged  principally"  test.  Bank 
holding  companies  electing  to  use  the 
indexed  revenue  test  as  an  alternative  to 
the  current  revenue  test,  for  their 
Section  20  subsidiary,  must  notify  the 
Federal  Reserve  of  the  election  within 
30  days  prior  to  the  calendar  quarter  in 
which  it  is  to  be  applied.  Following  the 
election,  the  election  may  not  be  altered 
for  two  years.  Either  test  compares  bank- 
ineligible  revenue  to  the  cumulative 
sum  of  bank  eligible  and  bank-ineligible 
revenue,  with  the  numerator  and 
denominator  of  the  ratio  covering  eight 
calendar  Quarters. 

In  its  July  29. 1992,  notice  requesting 
public  comment  and  its  January  26, 
1993,  order,  the  Board  identified  the 
applicable  procedures  for  determining 


'  Based  on  the  Board's  January  26,  1993,  Board 
order,  the  tndexed-revenue  test  was  to  be  applied 
prospectively  (from  the  flrst  quarter  forward,  after 
the  30-day  required  notification).  On  February  23, 
1993,  the  Board  issued  a  supplement  to  the  January 
26,  1993,  order.  The  suppleineni  indicated  that  if 
a  Section  20  subsidiary  had  the  duration  data 
available  to  begin  measuring  compliance  Mrith  the 
test  on  an  eight-quarter  rolling  average  basis 
Immediately,  it  could  do  so  after  notifying  the 
relevant  Federal  Reserve  BanJi. 


compliance  with  the  alternative  revenue 
test,  including  the  information  needed 
by  respondents  to  ensxire  compliance 
with  the  test.  The  changes  to  the  FR  Y- 
20  report  aimounced  today  merely 
require  respondents  to  report  such 
information  to  the  Board  so  that  it  can 
monitor  respondents'  compliance. 

SUPPtaiENTARY  MFORMATION: 

Deacription  of  Aflfected  Reports 

1.  Report  7Vt/e:  Financial  Statements  for 
a  Bank  Holding  Company  Subsidiary 
Engaged  in  Ineligible  Securities 
Underwriting  and  Dealing 
This  report  is  filed  by  all  bank  holding 
companies  that  have  received  Federal 
Reserve  Board  approval  to  conduct 
underwriting  and  dealing  nonbanking 
activities  in  accordance  with  the 
statutory  limitations  of  section  20  of  the 
Glass-Steagall  Act. 
Agency  Form  Number  FR  Y-20 
OMB  Docket  Number:  7100-0248 
Frequency:  Quarterly 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  1,440 
Estimated  Average  Hours  per  Response: 
Range  from  3  to  40  hours  and  an  average 
of  12  hours  per  response. 
Number  of  Respondents:  30 

No  significant  effect  on  small  business 
is  expected 

These  information  collections  are 
mandatory  (12  U.S.C.  1844)  and  the 
information  is  given  confidential 
treatment. 

Report  items,  that  are  needed  to 
monitor  the  application  of  the 
alternative  indexed  revenue  test,  have 
been  added  to  the  memoranda  section  of 
the  FR  Y-20's  Schedule  SUD-I— 
Statement  of  Income.  These  include: 

(1)  Questions  as  to  which  revenue  test 
is  being  applied  by  the  Section  20 
subsidiary  and  for  the  indexed  revenue 
test,  the  calendar  quarter-end  date  when 
the  test  was  first  applied  and  the 
method  of  application:  and 

(2)  Other  items  that  are  used  in 
applying  the  indexed  revenue  test.  To 
compute  the  indexed  revenue  ratio,  a 
Section  20  subsidiary  must  provide  data 
on  interest  and  dividend  revenue  and 
other  revenue  allocated  as  either  bank- 
eligible  or  bank-ineligible  revenue.  The 
current  calendar  quarter's  bank-eligible 
and  bank-ineligible  interest  and 
dividend  revenue  is  multipUed  by  a 
Board  published  adjustment  factor  that 
corresponds  to  the  Section  20 
subsidiary's  weighted  average  duration 
of  assets  (computed  at  least  weekly, 
averaged  over  the  reported  calendar 
quarter)  to  arrive  at  adjusted  revenues. 
'These  adjusted  dividend  and  interest 
revenues  are  added  to  all  other 
unadjusted  revenue  for  the  quarter.  The 
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current  quarter's  results  are  then  added 
to  those  of  the  previous  seven  calendar 
quarters.  The  indexed-revenue  ratio  is 
computed  by  dividing  the  sight  calendar 
quarters'  total  bank-ineligible  adjusted 
interest  and  dividend  and  other  bank- 
ineligibh  unadjusted  revenue  by  the 
total  of  all  bank-eligible  and  bank- 
ineligible  revenue  for  the  same  period. 

Board  of  Governors  of  the  Fadaral  Reserve 
SystBm.  May  12, 1993. 

WilliuD  W.  WUm, 

Sacretary  of  the  Board. 

[PR  Doc  93-11722  Piled  5-17-93;  8:45  ami 

■HUNO  cooc  att^et-r 


Consumer  Advisory  Council;  Notic*  of 
Meeting  of  Cortsumer  Advisofy 
Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  June  17.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  in  Terrace 
Room  E  of  the  Martin  Building.  The 
meeting  is  expected  to  begin  at  9  a.m. 
and  to  continue  until  5  pjo.,  with  a 
lunch  bfeak  from  1  until  2  p.m.  The 
Martin  Building  is  located  on  C  Street.^ 
Northwest,  between  20th  and  2l8t 
Streets  in  Washington,  DC 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Community  Development  Banks. 
Discussion  led  by  the  Community 
ASairs  and  Housing  Committee  on 
community  development  banks,  with  a 
focus  on  ideas  and  alternatives  for 
complementing  existing  sources  of 
development  funding. 

Electronic  Benefit  Transfer  Programs. 
Discussion  led  by  the  Depository  and 
Delivery  Systems  Committee  on  a  Board 
proposal  that  applies  Regulation  E 
(Elw:tronic  Fund  Transfers)  to  electronic 
benefit  transfer  programs  for  recipients 
of  government  benefits. 

Secured  Credit  Cards.  Discussion  led 
by  the  Consumer  Credit  Committee  on 
the  merits  of  secured  credit  cards  (cards 
that  have  credit  lines  fully  backed  by 
consumer's  funds  held  on  deposits). 

Mandatory  Arbitration  Clauses. 
Briefing  by  two  Council  members  on 
creditors'  use  of  arbitration  clauses  in 
consumer  contracts  that  require 
consumers,  in  the  event  of  a  dispute 
with  the  creditor,  to  abide  by  the 
decision  of  an  arbiter. 

Members  Forum.  Presentation  of 
individual  Council  members'  views  on 
whether  there  are  visible  signs  of  an 
economic  upturn  present  within  their 


industries  or  local  economies  and 
whether  it  is  getting  easier  to  obtain  a 
loan. 

Council  Member  Perspectives. 
Remarks  by  Council  members 
identifying  special  areas  of  importaitce 
and  concern  to  their  organizations  in  the 
provision  of  financial  services  to 
consumers  and  communities. 

Governor's  Report  Report  by  Federal 
Reserve  Board  Member  Lawrence  B. 
Llndsey  on  economic  conditions,  recent 
Board  Uiitiatives,  and  issues  of  concern, 
with  an  opportunity  for  questions  from 
Council  members. 

Committee  Reports.  Reports  from 
Council  committees  on  their  work  and 
plans  Cor  1993. 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
members  may  also  be  discussed. 

Persons  wishing  to  submit  to  the 
Council  their  views  regarding  any  of  the 
above  topics  may  do  so  by  sending 
written  statements  to  Ann  Marie  Bray, 
Secretary,  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  Comments  must  be  received 
no  later  than  close  of  business  Friday, 
June  11,  and  must  be  of  a  quality 
suitable  for  reproduction. 

Information  with  regard  to  this 
meeting  may  be  obtained  from  Bedelia 
Calhoun,  Staff  Specialist  (202/452- 
2412),  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Dorothea  Thompson.  (202)  452-3544. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  12, 1993. 
Williua  W.  Wilae. 
Secretary  of  the  Board. 
(PR  Doc.  93-11723  Filed  5-17-93:  8:45  am) 
BauNQ  cooc  ei»«i.# 


Veds  Burgason  and  Jo  Ann  Burgason, 
et  al.;  Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

Tlie  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 


processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemocs.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  t^t  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  7, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
Pavid  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Verle  Burgason  and  Jo  Ann 
Burgason,  Ames,  Iowa:  to  acquire  an 
additional  7.08  percent,  totalling  30.89 
percent,  of  the  voting  shares  of  Elcho 
Bancorporation,  Inc..  Venice.  Florida, 
and  thereby  indirectly  acquire  State 
Bank  of  Elcho.  Elcho,  Wisconsin. 

2.  Delilah  Shaw,  Fountain  Hill, 
Ariaona.  and  Cascade  Bancorporation, 
Inc.  Voting  Trust.  Charles  Ryan.  Trustee: 
to  acquire  an  additional  16.21  percent, 
totalling  40  81  percent,  of  the  voting 
shares  of  Cascade  Bancorporation,  Inc., 
Venice,  Flonda,  and  thereby  indirectly 
acquire  State  Bank  of  Cascade.  Cascade. 
Wisconsin,  and  State  Bank  of  Wabeno. 
Wabeno,  Wisconsin. 

3.  Delilah  Shaw  IRA  and  the  Elcho 
Bancorporation,  Inc.  Voting  Trust. 
Charles  Ryan,  Trustee;  to  acquire  an 
additional  7.08  percent,  totalling 
30.89  percent,  of  the  voting  shares  of 
Elcho  Bancorporation,  Inc.,  Venice, 
Florida,  and  thereby  indirectly  acquire 
State  Bank  of  Elcho.  Elcho,  Wisconsin. 

4.  Marquerite  Svede  and  the  estate  of 
Richard  Svede,  Ames,  Iowa:  to  acquire 
an  additional  7.08  percent,  totalling 
30.89  percent,  of  the  voting  shares  of 
Elcho  Bancorporation.  Inc.,  Venice, 
Florida,  and  thereby  indirectly  acquire 
State  Bank  of  Elcho.  Elcho.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  12,  1993. 
lennifBT  J.  Jokasoa, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  93-11735  Filed  5-17-93;  8:45  amj 
BtujNO  cooc  stis-ei-p 


Firstar  Corporation,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  ofBces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  11, 
1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Firstar  Corporation,  and  its  wholly 
owned  subsidiary  F.W.S.F.  Corporation, 
both  located  in  Milwaukee,  Wisconsin; 
to  acquire  100  percent  of  the  voting 
shares  of  Athens  Bancorp,  Inc.,  Athens, 
Wisconsin,  and  thereby  indirectly 
acquire  Bank  of  Athens,  Wausau, 
Wisconsin. 

2.  Montgomery  Bancshares.  Inc., 
Montgomery,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Montgomery,  Montgomery.  Illinois. 

B.  Federal  Reserve  Banik  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1.  Carbon  County  Holding  Company, 
Englewood,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Rawlins 
Bancorporation,  Inc.,  Denver,  Colorado, 
and  thereby  indirectly  acquire  The 
Rawhns  National  Bank,  Rawlins, 
Wyoming. 

Board  of  Goveraon  of  the  Federal  Reserve 
System.  May  12, 1993. 

lomifcr  Mohnaon. 

Associate  Secretary  of  the  Board. 

[PR  Doc.  93-11734  Filed  5-17-93;  8:45  am] 

■NJJNQ  COM  OlO-Ot-r 


Rivertid*  Banking  Company;  Notice  of 
Application  to  Engage  da  novo  in 
Parmisslbla  Nonbanking  Actlvitiea 

The  company  listed  In  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Reculation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12U.S.C 
1843(c)(8))  and  §  225.21(a)  of  ReguUtion 
Y  (12  CFR  225.21(a))  to  commence  or  to 


engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banlung  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  hidicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  (>ossible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  7, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 

J.  Riverside  Banking  Company, 
Fort  Pierce,  Florida;  to  engage  de  novo 
through  its  subsidiary,  Riverside 
Leasing  Company,  Fort  Pierce.  Florida, 
in  leasing  personal  or  real  property  or 
acting  as  agent,  broker,  or  advisor  in 
leasing  such  property,  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  12, 1993. 

JennifiBT ).  JohiiMii, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-11733  Filed  5-17-93;  8:45  am] 

MUINO  cooc  «aio-ot-F 


FEDERAL  TRADE  COMMISSION 
[File  Na  902  3163] 

Ion  Systama,  Inc.;  Propoaad  Conaant 
Agraamant  With  Analyala  to  AM  PutMIc 
Comment 

AGENCY:  Federal  Trade  Commission. 


ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  thisconsent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California 
corporation  from  misrepresenting  the 
contents,  validity,  results,  conclusions 
or  interpretations  of  any  test  or  study 
with  respect  to  the  NO-RAD  System  or 
any  other  radon-remediation  device,  or 
from  knowingly  selling  components  of 
the  system  to  others  who  make 
unsubstantiated  performance  claims 
about  them.  The  consent  agreement 
would  require  the  respondent  to  have 
competent  and  reliable  scientific 
evidence  to  substantiate  representations 
it  makes  about  any  performance 
characteristics  of  any  radon-remediation 
device. 

DATES:  Comments  must  be  received  on 
or  before  July  19. 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse,  Boston  Regional  Office. 
Federal  Trade  Commission,  10 
Causeway  St.,  room  1184,  Boston,  MA. 
02222-1073.  (617)  565-7240. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  bv  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Ion 
Systems,  Inc.,  a  corporation,  hereinafter 
referred  to  as  proposed  respondent,  and 
it  now  appears  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  certain  acts 
and  practices  being  investigated. 

It  IS  hereby  agreed  by  and  between  Ion 
Systems,  Inc.  by  its  duly  authorized 
officer,  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Ion  Systems,  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 


under  and  by  virtue  of  the  law  of  the 
State  of  California.  Respondent's  office 
and  principal  place  of  business  is 
located  at  2546  Tenth  Street,  Berkeley. 
California  94710. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  Hndings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notihr  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (a)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
ccHitaining  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
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Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  provided,  however,  that  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered.  That  respondent  Ion 
Systems,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
labelhng,  packaging,  offering  for  sale, 
sale  or  distribution  of  the  NO-RAD 
Radon  Removal  System  ("NO-RAD 
System")  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  fi^m  misrepresenting, 
directly  or  by  implication,  that: 

A.  Tests  prove  that  the  NO-RAD 
System  removes  90%  or  up  to  G0%  of 
the  radon  decay  products  in  the  home. 

B.  Tests  prove  that  the  NO-RAD 
System  reduces  the  user's  risk  of 
developing  radon-related  lung  cancer  by 
up  to  90%. 

C.  The  NO-RAD  System  has  been 
tested  and  proven  effective  by  the 
Harvard  University  School  of  Public 
Health. 

n 

It  is  further  ordered.  That  respondent, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary  or  division  or 
other  device,  in  cormection  with  the 
advertising,  labelling,  packaging, 
offering  for  sale,  sale  or  distribution  of 
the  NO-RAD  System  or  any  other  radon 
or  radon  progeny  remediation  device  in 


or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  the 
contents,  vaUdity,  results,  conclusions, 
or  interpretations  of  any  test  or  study. 

m 

It  is  further  ordered,  That  respondent, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  labelUng,  packaging, 
offering  for  sale,  sale  or  distribution  of 
the  NO-RAD  System  or  any  other  radon 
or  radon  progeny  remediation  device  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  ft-om  misrepresenting,  directly  or 
by  impHcation,  any  performance 
characteristic(s)  of  any  such  product 
unless  at  the  time  of  making  such 
representation  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidtJnce  which  substantiates 
the  representation.  For  purposes  of  tliis 
order,  "competent  and  reliable  scientific 
evidence"  shall  mean  tests, 
experiments,  analyses,  research,  studies 
or  other  evidence  based  on  the  expertise 
of  professionals  in  the  relevant  area, 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

IV 

It  is  further  ordered.  That  respondent, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  cormection  with  the 
advertising,  labelling,  packaging, 
offering  for  sale,  sale  or  distribution  of 
the  NO-RAD  System  or  any  other  radon 
or  radon  progeny  remediation  device  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  that  said  product  can  or 
will  remove  or  reduce  radon  decay 
products  in  the  area  in  which  it  is 
operating  by  any  quantitative  amount, 
unless  respondent  discloses,  in  close 
proximity  to  such  representations,  the 
following  statement: 

"IMPORTANT  NOTICE:  When  you  reduce 
(radon  decay  products)  by  any  given  amount, 
the  reduction  in  nsic  of  contracting  radon- 
related  lung  cancer  will  always  be  lesi.  The 
amount  of  risk  reduction  will  vary." 
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For  purposes  of  this  Order, 
"quantitative  amount"  shall  include  any 
specific  numerical  amount  or  range  and 
shall  include  any  language  containing 
descriptions  of  quantitative  amounts  or 
ranges,  including  but  not  limited  to 
such  terms  as  "all,"  "most,"  "majority," 
"much  of,"  and  "many." 

For  purposes  of  this  Order,  "radon 
decay  products"  shall  include  any 
descriptive  term  for  the  harmful 
byproducts  of  radon  gas,  including  but 
not  limited  to  such  terms  as  "radon 
progeny,"  "radon  daughters,"  and 
"potential  alpha  energy 
concentrations."  The  same  descriptive 
term(s)  for  such  byproducts  that  Is  used 
in  the  representation  shall  be  used  in 
the  required  disclosure,  with  the 
appropriate  tenn(s)  substituted  for  the 
bracketed  section  of  the  above 
disclosure. 

In  any  print  advertisement  or 
promotional  material,  the  above 
disclosure  shall  be  printed  in  a  typeface 
and  color  that  are  clear  and  prominent, 
and,  in  multipage  documents,  shall 
appear  on  the  cover  or  first  page. 

U)  any  advertisement  disseminated  on 
television  broadcast,  cablecast,  home 
video  or  theatrical  release,  the  above 
disclosure  shall  be  displayed  as  a  legible 
superscript  with  a  simultaneous  voice- 
over  recitation  of  the  disclosure  in  a 
manner  designed  to  ensiire  clarity  and 
prominence. 

In  any  radio  advertisement,  the  above 
disclosure  shall  be  spoken  in  a  manner 
designed  to  ensure  darity  and 
prominence. 

On  the  package  label,  the  above 
disclosure  shall  be  printed  in  a  typeface 
and  color  that  are  clear  and  prominent 
and  shall  appear  on  the  front  panel  of 
the  package. 

Nothing  contrary  to.  inconsistent 
with,  or  in  mitigation  of  the  above 
disclosure  shall  be  u^d  in  any 
advertisement  in  any  medium  or  on  the 
package  label. 

V 

H  is  further  ordered.  That  respondent, 
it  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  do  forthwith  cease  and 
desist  from  offering  for  sale,  selling  or 
distributing  any  components  of  the  NO- 
RAD  System  or  any  other  radon  or 
radon  progeny  remediation  device  in  or 
affecting  commerce,  as  "commerce"  Is 
defined  in  the  Federal  Trade 
Commission  Act,  to  any  corporation, 
licensee,  distributor,  or  other  entity  that 
respondent  knows  or  has  rseson  to 
know  represents,  directly  or  by 
implication,  any  performance 


characteristicCs)  of  any  radon  or  radon 
progeny  remediation  device 
manufactured  from  those  compotta)t(s)> 
unless  at  the  time  of  the  nmking  of  such 
representation  such  other  entity 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation. 

It  is  further  ordered.  That  for  three  (3) 

years  after  the  date  of  the  last 
dissemination  of  the  representation  to 
which  they  pertain,  respondent  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  relied  upon  to 
substantiate  any  representation  covered 
by  this  order;  and 

B.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  materials  in  Its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  the 
representation  or  the  basis  upon  which 
respondent  relied  for  such 
representation,  including  complaints 
from  consumers. 

vn 

It  is  further  ordered,  That  respondent 
shall  forthwith  distribute  a  copy  of  this 
order  to  all  operating  divisions, 
subsidiaries,  franchisees,  officers, 
managerial  employees,  and  all  of  its 
employees,  agents,  licensees  and 
distributors,  engaged  in  the  preparation 
and  placement  of  advertisements  or 
promotional  materials  covered  by  this 
order  and  shall  obtain  from  each  such 
employee,  agent,  licensee  and 
distributor  a  signed  statement 
acknowledging  receipt  of  the  order. 

vra 

It  is  furth&  ordered.  That  for  five  (5) 
years  after  service  upon  it  of  this  order, 
resf>ondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  a  dissolution,  assignment  or  sale 
resulting  in  die  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  ccnporation  that  may 
affect  compliance  obligations  under  this 
order. 

a 

It  is  further  ordered.  That  respondent 
shall,  within  sixty  (60)  days  after  service 
upon  It  of  this  order  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report.  In 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  order. 


Analysis  of  Proposed  Consent  Order  Te 
Aid  Pnblic  Coounent 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subfect  to  final 
approval,  to  a  proposed  consent  ordOT 
from  respondent  Ion  Systems,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  conmients  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising  and 
promotional  claims  made  for  Ion 
Systems,  Inc.'s  NO-RAD  Radon 
Removal  System  ("NO-RAD  System'!. 
According  to  the  Commission's 
complaint,  Ion  Systems'  advertising  and 
promotional  materials  falsely 
represented  that:  tests  prove  that  the 
NO-RAD  System  removes  90%  or  up  to 
90%  of  the  radon  decay  products  in  the 
home;  tests  prove  that  tlie  NO-RAD 
System  reduces  the  user's  risk  of 
developing  radon-related  lung  cancer  by 
up  to  90%;  and  the  NO-RAD  System 
has  been  tested  and  proven  effective  by 
the  Harvard  University  School  of  Public 
Health.  The  complaint  also  alleges  that 
Ion  Systems  did  not  possess  a 
reasonable  basis  for  its  representations 
that,  in  an  appreciable  number  of  cases 
under  circumstances  normally  and 
expectably  encountered  by  consiuners, 
the  NO-RAD  System  reduces  radon 
decay  products  in  the  home  by  90%  or 
dose  to  90%  and  reduces  the  user's  risk 
of  developing  radon-related  lung  cancer 
by  90%  or  close  to  90%. 

The  proposed  consent  order  contains 
provisions  designed  to  renaedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
Ion  Systems  to  cease  misrepresenting: 

(1)  That  tests  prove  that  the  NO-RAD 
System  removes  90%  or  up  to  90%  of 
the  radon  decay  products  in  the  home; 

(2)  that  tests  prove  that  the  NO-RAD 
System  reduces  the  user's  risk  of 
developing  radon-related  lung  cancer  by 
up  to  90%;  and  (3)  thet  the  NO-RAD 
System  has  been  tested  and  proven 
effective  by  the  Harvard  University 
School  of  Public  Health. 

Part  n  of  the  order  requires  Ion 
Systems  to  cease  misrepresenting  the 
contents,  validity,  results,  condusions 
or  interpretations  of  any  test  or  study 
with  respect  to  the  NO-RAD  System  or 
any  similar  device. 
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Part  ni  of  the  order  roquiros  Ion 
Systems  to  cease  representing  any 
performance  characteristics  of  the  NO- 
RAD  System  or  any  similar  device 
unless  at  the  time  of  making  such 
representation  it  possesses  and  relies 
upon  competent  and  reliable  scientific 
evidence  to  substantiate  the 
representation. 

Part  rv  of  the  order  provides  that, 
whenever  Ion  Systems  represents  that 
the  NO-RAD  System  or  any  other  radon 
or  radon  progeny  remediation  device 
reduces  radon  decay  products  by  any 
quantitative  amount,  the  company  must 
affirmatively  disclose  in  the  advertising, 
labelling,  packaging,  offering  for  sale, 
sale  or  distribution  of  such  device  that, 
when  radon  decay  products  are  reduced 
by  any  given  amount,  the  reduction  in 
risk  of  contracting  radon-related  lung 
cancer  will  always  be  less  and  that  the 
amount  of  risk  reduction  will  vary. 

Part  V  provides  that  Ion  Systems  may 
not  offer  for  sale,  sell,  or  distribute  any 
components  of  the  NO-RAO  System  or 
any  similar  device  to  any  entity  that  Ion 
Systems  knows  or  has  reason  to  know 
represents  any  performance 
characteristic  of  these  devices  unless 
such  entity  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Parts  VI-IX  of  the  order  are  standard 
provisions  requiring  Ion  Systems  to 
maintain  records,  distribute  copies  of 
the  order  to  company  personnel  and 
others,  notify  the  Commission  of 
changes  in  corporate  structure,  and  file 
reports  setting  forth  its  compliance  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 
IFR  Doc.  93-11743  Filed  5-17-93;  8:45  am] 

WLUNa  CODE  tTSO-AI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  a  Propoaed 
Federal  Building  in  San  Franciaco,  CA 

The  General  Services  Administration 
(GSA)  hereby  gives  notice  that  it  intends 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  in  cooperation  with  the 
City  of  San  Francisco  (City)  to  disclose 
the  environmental  effects  of 
constructing  a  proposed  federal  building 
in  San  Francisco,  California.  The 


proposed  building  would  provide  up  to 
475,000  occupiable  square  feet  of 
general  office  space  and  located  on  a 
site  to  be  donated  by  the  City  at  Tenth 
and  Market  Streets.  The  EIS  will  be 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA). 

GSA  invites  interested  individuals, 
organizations,  and  federal,  state  and 
local  agencies  to  participate  in  defining 
the  reasonable  alternatives  to  be 
evaluated  in  the  EIS  and  in  identifying 
any  significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  Scoping  will  be 
accomplished  by  correspondance  and 
through  a  public  meeting.  The  meeting 
is  scheduled  for  May  27, 1993,  from  4 
p.m.  to  7  p.m.,  at  the  City  of  San 
Francisco  Redevelopment  Agency,  770 
Golden  Gate  Avenue,  San  Francisco, 
Cahfomia,  Comments  received  during 
the  meeting  will  be  made  a  part  of  the 
administrative  record  for  the  EIS  and 
will  be  evaluated  as  part  of  the  scoping 
process. 

Written  comments  on  the  scope  of 
alternatives  and  potential  impacts  may 
be  addressed  to  Mr.  Paul  Coviello,  GSA 
Planning  Staff  (9PL),  Public  Buildings 
Service,  525  Market  Street.  San 
Francisco,  California  94105,  telephone 
number  (415)  744-5252.  Comments 
should  be  sent  to  GSA  by  May  28,  1993. 

A  Draft  EIS  will  be  prepared  based 
upon  the  scoping  efforts.  Afler  its 
publication,  the  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment.  A  Final  EIS  will  be 
prepared  that  addresses  the  comments 
on  the  Draft  EIS. 

Dated:  May  6. 1993. 
Aki  K.  Nakao. 

Deputy  Regional  Administrator  (9 AD). 
(PR  Doc.  93-11675  Filed  5-17-93;  8:45  am) 
BIUMQ  COOE  M20-S>-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review;  Office  of  Family 
Assistance 

AGENCY:  Administration  for  Children 
and  Families.  HHS. 
ACTK)N:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.Q 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  the  reinstatement  of 
an  information  collection  for  the 


Administration  for  Children  and 
Families.  This  information  collection 
titled:  "Quarterly  Report  of  JOBS  IV-F, 
Expenditures  Uniform  Reporting 
Requirements— ACF  332"  was 
previously  approved  under  OMB 
control  number  0970-01 16. 
ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  Smith.  Office  of  Information 
Systems  Management.  ACF.  by  calling 
(202)  401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels.  OMB 
Desk  Officer  for  ACF.  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street.  NW.,  Washington.  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Quarterly  Report  of  JOBS  IV-F 
Expenditures  Uniform  Reporting 
Requirements — ACF-332. 

OMfl  No.;  0970-0116. 

Description:  This  collection  of 
information  is  authorized  by  section  403 
of  the  Social  Security  Act,  as  amended 
by  section  201(c)  of  Public  Law  100-485 
(the  Family  Support  Act  of  1988).  This 
provision  of  the  Act  authorizes  funding 
for  States  to  implement  the  Job 
Opportunities  and  Basic  SIcills  Training 
Program  (JOBS).  Section  403  of  the  Act 
also  requires  Federal  reimbursement  to 
States  in  support  of  activities  authorized 
by  the  Family  Support  Act. 

The  information  submitted  on  form 
ACF  332  will  be  used  by  the  States  to 
provide  specific  expenditure  data  in 
four  major  categories  of  Title  IV-F  costs. 
These  cost  categories  include: 

(1)  Expenditures  for  JOBS  program 
assignments  (Job  program  components 
and  job  entry), 

(2)  Expenditures  for  supportive 
services. 

(3)  Other  non-component  program 
expenditures, 

(4)  Total  JOBS  IV-F  expenditure. 
For  each  of  the  four  categories, 

expenditures  must  be  recorded  for  the 
following: 

(a)  IV-^"  expenditures  (State  and 
Federal)  for  the  current  quarter,  and 

(b)  Cumulative  fiscal  year  IV-F 
expenditures  (State  and  Federal). 

The  report  also  provides  aggregated 
expenditure  information  that  when  used 
with  unaggregated  information 
collection  reported  on  OMB  approved 
form,  ACF  108,  Jobs  Program  Participant 
Data  Collection  Form  ACF-108.  (OMB 
No.  0970-0112)  will  enable  the  States 
and  the  Office  of  Family  Assistance  to 
respond  to  the  uniform  data  collection 
requirements  of  the  JOBS  program 
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requesting  average  total  JOBS  cost  per 
participant  per  month  of  participation. 
Annual  Number  of  Respondents:  54 
Annual  Freqttency:  4 
Average  Burden  Hours  Per  Response: 

210 
Total  Burden  Hours:  2.592 

Dated:  January  25, 1993. 
Larry  GuaRero, 

Deputy  Director,  Office  of  Information 
S^tems  Management. 
(FR  Doc.  93-11712  Filed  5-17-93;  8:45  am) 
MLUIM  COOC  «1M-«1-II 


Agency  rnformatlon  Coltectfon  Under 
0MB  Review 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 

ACnON:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  approval  ofa  new 
information  collection  for  the  Office  of 
Community  Services  (OCS)  of  the 
Administration  for  Children  and 
Families  (ACF).  This  information 
collection  is  titled:  "Community 
Services  Block  Grant  Annual  Report". 

ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  Smith  of  the  Office  of  Information 
Systems  Management.  ACF.  by  calling 
(202) 401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Khstina  Emanuels,  OMB 
Desk  Officer  for  ACF.  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002.  725  17th 
Street.  NW.,  Washington.  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Community  Services  Block 
Grant  Annual  Report. 

OMB  No.:  0970— New  Request. 

Description:  This  information 
collection  is  authorized  by  Section  682, 
"Annual  Report."  of  the  Augiutus  F. 
Hawkins  Human  Services 
Reauthorization  Act  of  1990  (Pub.  L. 
101-501).  This  reauthorization  amends 
the  Community  Services  Block  Grant 
Act  (CSBG)  (Subtitle  VI.  Pub.  L.  97-35. 
Omnibus  Budget  Reconciliation  Act  of 
1981).  Under  the  CSBG  Act,  eight 
categorical  grant  programs  were 
consohdated  into  a  block  grant  and 
responsibility  for  program 
administration  and  oversight  was 
delegated  from  the  Federal  Government 
to  the  States.  CSBG's  stated  purpose  is 


to  ameliorate  the  causes  of  poverty 
through  the  support  of  such  services  as 
employment,  education,  housing 
emergency  assistance,  nutrition  and 
through  the  encouragement  and 
coordination  of  other  resources  in  the 
community. 

Section  682  of  the  CSBG  Act  requires 
that  certain  data  be  collected  by  the 
Secretary.  These  data  are: 

(a)  The  identity  of  each  eligible  entity, 
agency,  organization,  and  person  that 
receives,  directly  or  indirectly,  funds  to 
carry  out  this  subtitle: 

(b)  With  respect  to  each  particular 
purpose  or  activity  referred  to  in  section 
675(c)(1): 

(i)  The  aggregate  amount  of  such 
funds  expended  in  such  Fiscal  Year  to 
achieve  such  pur[>ose  or  carry  out  such 
activity:  and 

(ii)  The  amount  of  individuals  who 
directly  benefitted  from  the  amount 
expended. 

The  data  collection  instrument  is 
based  on  the  reporting  mandates  in 
section  682  of  the  CSBG  Act,  as 
amended. 

Annual  Number  of  Respondents:  262 
Annual  Frequency:  1 
Averctge  Burden  Hours  Per  Response:  8 
Total  Burden  Hours:  2,096 

Dated-  April  29. 1993. 
Larry  GuaiHO, 

Deputy  Director.  O^ce  of  Information 
Systems  Management. 
IFR  Doc.  93-11713  Filed  5-17-93;  8:45  am) 
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AgetKy  for  Toxic  Substance*  and 
Disease  Registry 

Board  of  Scientific  Cour>seiors, 
AgeiKy  for  Toxic  Substances  and 
Disease  Registry;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Re^stry 
(ATSDR)  announces  the  foUowlng 
committee  meeting. 

Name:  Board  of  Scientific  Counselors, 
ATSDR. 

Times  and  Dates:  8:30  a.m.-5:30  p.m.. 
June  3, 1993.  8:30  am.-3:4S  pm.,  June  4. 
1993. 

Place:  The  Westin  Peachtree  Plaza 
Hotel.  Spanish  Room/Six  FU^  Suite, 
Peachtree  at  International  Boulevard, 
NE.,  Atlanta,  Georgia  30343. 

Status:  The  entire  meeting  will  be 
open  to  the  public 

Purpose:  The  Board  of  Scientific 
Counselors,  ATSDR.  advises  the 
Administrator,  ATSDR,  on  ATSDR 
programs  to  ensure  sciuitific  quality, 
timeliness,  utility,  and  dissemination  of 


results.  Specifically,  the  Board  advises 
on  the  adequacy  of  the  science  in 
ATSDR-supported  research,  emerging 
problems  that  require  scientific 
investigation,  accuracy  and  currency  of 
the  science  in  ATSDR  reports,  and 
program  areas  to  emphasize  and/or  to 
de-emphasize. 

Agenda:  The  agenda  will  focus  on 
critical  elements  in  the  health 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act. 
Specific  topics  will  include: 

•  Public  Health  Assessments. 

•  Health  Studies. 

•  Databases  (Toxicological  Profiles. 
HazDat). 

•  Applied  Research. 

•  Health  Education. 

•  Surveillance/Registries. 

•  Infrastructure. 

Written  comments  are  welcome  and 
should  be  received  by  the  contact 
person  listed  below  prior  to  the  opening 
of  the  meeting. 

Contact  Person  for  More  Information: 
Charles  Xintaras.  ScD.,  Executive 
Secretary,  Board  of  Scientific 
Coimselors.  ATSDR,  Mailstop  E-28. 
1600  Clifton  Road.  NE..  Atlanta.  Georgia 
30333,  telephone  404/639-0708. 

Dated:  May  12, 1993. 
ElvinHllyar, 

Associate  Director  for  Policy  Coordination. 
IFR  Doc  93-11679  Piled  5-17-93;  8:45  am) 
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Centers  for  Dtoeaae  Control  and 
Prevention 

(CDC-334] 

Announcement  of  Cooperative 
Agreement  to  the  MlcMgan  Department 
of  Public  Health 

Introducti«Hi 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1993  to  continue  a  cooperative 
agreement  with  the  Michigan 
Department  of  Public  Health  to  study 
the  human  health  consequences  of 
exposure  to  poly-brominated  biphenyls 
(PBB)  on  farms  in  Michigan,  with 
particular  emphasis  on  cancer 
incidence. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 


copy  of  Healthy  People  2000.  see  the 
Section  WHERE  TO  OBTAIN  AOOmONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C  241(a)l,  as 
amended. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Michigan  Department  of  Public 
Health  (MDPH)  for  this  project.  No  other 
applications  will  be  solicited.  The 

Erogram  aiuiouncement  and  application 
it  have  been  sent  to  the  Michigan 
Department  of  Public  Health. 

The  MDPH  is  the  most  appropriate 
and  qualified  agency  to  provide  the 
services  specified  under  this 
cooperative  agreement  because: 

1.  The  MDPH  has  provided  technical 
and  management  oversight  and  has 
collected  data  for  the  study  of  the  PBB 
exposed  cohort  (4000  participants)  in 
Michigan  since  1976. 

2.  Funds  available  for  this  fiscal  year 
are  to  be  used  to  conduct  an  annual 
update  of  the  same  cohort  continuously 
studied  for  the  past  IS  years  and  to 
develop  improved  data  retrieval 
procedures  for  the  database.  The  MDPH 
is  in  a  unique  position  to  continue  the 
collection  of  this  information  given  the 
well  established  infrastructure  already 
in  place  from  this  project. 

3.  The  Michigan  PBB  project  is 
currently  moving  from  primarily  field 
collection  of  data  to  scientific  analysis 
and  study  of  the  collected  data.  To 
facilitate  and  effect  the  best  transition, 
the  MDPH  is  the  only  source  which  is 
able  to  meet  the  objectives  of  this  long- 
term  project  in  the  desired  time-frame. 

Availability  of  Funds 

Approximately  $100,000  will  be 
available  in  FY  1993  to  support  this 
project.  It  is  expected  the  award  will 
begin  on  July  1, 1993,  and  will  be  made 
for  a  12-month  budget  period  with  a 
project  period  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpoae 

The  purpose  of  this  award  is  to 
provide  funds  to  conduct  annual 
updates  of  the  PBB  daU  collection 
necessary  to  maintain  the  cohort  data 
base  for  scientific  study.  Research  topics 
currently  being  studied  or  proposed  for 
study  include: 

1.  Examination  of  the  cause-specific 
mortality  of  the  Michigan  PBB  cohort. 
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2.  Examination  of  the  site-specific 
cancer  incidence  of  the  PBB  cohort. 

3.  Identification  of  risk  factors  for  site- 
specific  cancer  outcomes  among  the 
PBB  cohort 

4.  Examination  of  agricultural 
chemical  exposures  and  exposures 
unique  to  the  Michigan  PBB  population. 

5.  Comparison  of  total  birth  oefects  to 
national  rates. 

6.  Comparison  of  reproductive 
outcomes  of  the  PBB  cohort  to  a  control 
population. 

7.  Continuation  of  updating  and 
maintenance  of  the  PBB  registry  at  a 
decreased  level,  but  sufficient  to  allow 
research  questions  to  be  addressed  using 
the  database. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below  and  CDC  shall 
be  responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Maintain  and  update  the  registry  of 
4000  participants  using  proven  means  to 
prevent  losses  to  the  cohort  and  identify 
and  account  for  such  losses  if  they 
occur. 

2.  Identify  and  medically  confirm 
reported  deaths  and  cancers  as  well  as 
hospitalizations,  surgeries,  and 
diagnoses  concerning  benign  and 
malignant  tumors. 

3.  Continue  to  identify  pregnancies 
and  enroll  newborns  into  the  cohort. 

4.  Continue  computer  entry  of 
collected  field  and  laboratory  data  and 
assembly  of  working  files  for 
longitudinal  characterization. 

5.  Encourage  and  participate  in  the 
development  of  research  proposals 
utilizing  the  PBB  cohort  and  its  data 
base. 

Optional  activities  which  will  be 
considered  for  Federal  support  during 
this  project  period  are: 

a.  Conversion  of  the  Michigan  PPB 
data  base  to  a  user-friendly  file  for  use 
by  the  co-sponsoring  Federal  agencies 
and  other  researchers. 

b.  Laboratory  analysis  of  serum 
specimens  collected  during  the 
recharacterization  and  stored  frozen  at 
MDPH. 

c.  Completion  of  recruitment  of  PCB 
silo  farm  cohort  and  recharacterization 
of  those  previously  eru-olled  as  well  as 
laboratory  analysis  of  serum  specimens. 

d.  Computer  matching  of  pairticipants 
missing  to  follow  up  by  linkiage  to 
Michigan  vital  records  death  files. 

e.  Evaluation  and  confirmation  of 
breast  cancer  inddencs  in  halogenated 
biphenyl  exposed  cohort  women. 


B.  CDC  Activities 

1.  Provide  technical  and  scientific 
consultation  and  assistance  for  the 
developmental  and  implementation 
aspects  of  the  PBB  cohort  research 
projects  and  improvement  of  the  data 
retrieval  and  analysis  procedures. 

2.  Provide  epidemiology  and 
surveillance  training/education 
consultation  and  on-site  assistance  on 
data  collection,  computer  entry,  and 
analysis  objectives  and  procedures. 

3.  Provide  guidance  on  program 
management  and  administrative  matters 
related  to  the  conduct  of  scientific 
aspects  of  the  cooperative  agreement. 

4.  Collaborate  in  the  definition  and 
preparation  of  reports  that  will  result 
from  the  cooperative  agreement 
supported  activities. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  under  E.0. 12372. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.283. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided 
that  demonstrates  that  the  project  will 
be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  such 
assurance  in  accordance  with 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
program,  please  refer  to  Announcement 
Number  334  and  contact  Lisa  Tamaroff. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Rosd,  N.E.,  MS-E13, 
Atlanta,  Georgia,  30305,  (404)  842-6796, 
for  business  management  technical 
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information.  Programmatic  technical 
information  may  be  obtained  from 
Lawrence  E.  Posey,  Health  Studies 
Branch,  Division  of  Environmental 
Health,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway.  MS-F46.  Atlanta. 
Georgia  30341-3724,  (404)  488-7350. 
A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC.  20402-9325, 
(telephone:  202-783-3238). 

Dated:  May  11. 1993. 
Robert  L.  Fiwter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  93-11690  Filed  5-17-93;  8:45  am) 
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[CDC-323] 

Announcement  of  Cooperative 
Agreement  to  the  National  Academy  of 
Sciences/National  Research  Councit 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  announces  the  availability  of 
fiscal  year  (FY)  1993  funds  for  a 
continuing  cooperative  agreement  with 
the  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
to  provide  a  Postdoctoral  Research 
Associateship  Program. 

The  PubUc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  Healthy  People  2000  see  the 
section  where  to  obtain  additional 
information.) 

Authority 

This  program  is  authorized  under 
section  21(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  [29  U.S.C. 
670(a)|.  Program  regulations  applicable 
to  this  cooperative  agreement  are  set 
forth  in  title  42.  part  87.  of  the  U.S. 
Code  of  Federal  Regulations  entitled 
"National  Institute  for  Occupational 
Safety  and  Health,  Research  and 
Demonstration  Grants." 


Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  National  Academy  of  Sciences, 
National  Research  Council  (NAS/NRC). 
No  other  applications  will  be  solicited. 
The  program  announcement  and 
application  kit  have  been  sent  to  the 
NAS/NRC.  The  NAS/NRC  is  a  unique 
institution  because  of  its  ability  to 
assemble  the  best  scientific  talent  in  the 
country  and  to  apply  study  procedures 
that  ensure  objectivity  and  maximal 
credibility.  Created  by  a  Congressional 
charter  in  1B63.  the  National  Academy 
of  Sciences  is  a  private  honorary  society 
dedicated  to  the  furtherance  of  science 
and  the  use  of  science  for  the  general 
welfare.  The  Academy  established  the 
National  Research  Council  in  1916  as  a 
means  for  securing  the  active 
participation  of  specialists  from 
universities,  industry,  and  the 
government  in  the  Academy's  work. 

Because  of  the  unique  abilities  of 
NAS/NRC  as  a  non-biased  source  of 
technical  and  scientific  expertise  in  the 
fields  of  occupational  health  sciences, 
public  health  sciences,  and  public 
health,  it  is  the  only  organization 
capable  of  carrying  out  the  activities 
contemplated  under  this  coojierative 
agreement. 

Availability  of  Funds 

Between  $200,000  and  $300,000  will 
be  available  in  FY  1993  to  fund  this 
award.  It  is  expected  that  this  award 
will  begin  on  or  about  July  1, 1993,  and 
depending  upon  the  availability  of 
funds,  will  be  funded  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  five  years.  Continuation  awards 
will  be  made  on  the  basis  of  satisfactory 
progress  in  meeting  project  objectives 
and  on  the  availability  of  funds.  The 
funding  estimate  outlined  above  may 
vary  and  is  subject  to  change. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  continue  the  operation 
of  an  established  Postdoctoral  Research 
Associateship  Program  in  the  areas  of 
occupational  safety  and  health  research 
such  as  bioengineering,  biological 
monitoring,  cell  physiology  and 
biochemistry,  epidemiology, 
immunology,  microbiology  and 
mutagenesis,  noise,  pathology, 
pharmacology,  physiology  and 
biophysics,  radio-frequency  radiation, 
stress  and  human  factors,  toxicology 
and  vibration.  Support  will  continue  to 
be  provided  to  postdoctoral  scientists 
and  engineers  of  luiusual  ability  and 
promise  or  proven  achievement.  They 
will  be  given  an  opportunity  to  conduct 
research  on  problems  of  their  personal 


choice  which  are  compatible  with  the 
research  interests  of  NIOSH.  These 
interests  include  occupational  lung 
disease  (including  lung  cancer), 
musculoskeletal  injuries,  occupational 
cancer,  traumatic  injiuies, 
cardiovascular  disease,  reproductive 
problems,  neurologic  illness,  noise- 
induced  hearing  loss,  dermatologic 
problems,  and  psychological  disorders. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below,  and  CDC/ 
NIOSH  will  be  responsible  for 
conducting  activities  under  B.  below. 

A.  Recipient  Activities  (NRC)  : 

1.  Conduct  Resident  Research 
Associateship  programs.  The  recipient 
is  responsible  for  approving  new 
programs,  new  scientific  advisors  and 
new  major  areas  of  investigation  not 
previously  approved,  and  for  the 
periodic  review  of  existing  programs. 
Accordingly,  the  recipient  requests  data 
from  NIOSH  pertinent  to  general 
investigative  areas  included  in  the 
programs.  These  data  will  be  used  by 
recipient's  site  visitors  to  NIOSH 
facilities  to  assure  that  intellectually 
stimulating  postdoctoral  experiences  are 
available  and  that  the  operation  of  the 
NIOSH  Research  Associateship  Program 
conforms  to  the  recipient's  guidelines. 

2.  Meet  with  NIOSH  representatives  a 
minimum  of  once  each  year  to  discuss 
NIOSH  needs  and  priorities.  (A  list  of 
priorities  will  be  furnished  by  NIOSH  to 
the  NRC  in  rank  order.) 

3.  Review  the  qualifications  of  NIOSH 
research  advisors  before  they  are 
appointed  so  that  the  objectives  of  the 
program(s)  will  be  met. 

4.  Prepare,  print  and  distribute 
announcements,  in  consultation  with 
NIOSH,  identifying  the  Opportunities 
for  Research  and  Postdoctoral  and 
Senior  Research  Awards  available 
within  the  NIOSH  Resident  Research 
Associateship  program.  Such 
annoiuicements  shall  be  printed  as 
descriptive  booklets  and  shall  be 
approved  by  both  parties  before  release. 

5.  Actively  recruit  Research 
Associates  who  are  U.S.  citizens  and  are 
highly  qualified  scientists  in  the 
disciplines  specified  by  NIOSH.  NRC 
will  submit  the  name  of  a  noncitizen 
only  by  prior  agreement  with  NIOSH. 
NRC  will  recruit  through  advertisements 
placed  in  appropriate  scientific  journals 
and  provide  NIOSH  with  facilities  and 
materials  for  collaborative  recruitment 
efforts  at  national  scientific  meetings. 

6.  Distribute  announcements  to 
appropriate  sectors  of  the  technical  and 
scientific  research  community. 
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7.  Distribute  application  materials  to 
potential  applicants  with  complete 
instructions  for  submitting  applications. 

8.  Consult  with  all  participating 
research  organizations  on  the  closing 
date  for  receipt  of  completed 
applications.  The  date  wiU  be  set  by 
mutual  agreement  between  the 
Recipient  and  sponsors  of  the  several 
Associateship  programs,  including 
NIOSH. 

9.  Submit  research  proposals  of 
applicants  to  NIOSH  for  assessment. 

10.  Submit  approved  applications  for 
evaluation  by  special  panels  of 
scientists  and  engineers  appointed  by 
the  Recipient. 

11.  Recommend  candidates  for 
appointment  who  are  deemed  by  the 
panels  as  qualiRed  for  the  Resident 
Research  Associateship  Program  (with 
the  most  quahfied  candidate  ranked 
first,  etc.). 

12.  Inform  successful  applicants  of 
their  appointments  as  Resident  Research 
Associates  and  obtain  commitments 
from  candidates  for  this  program. 

13.  Provide  administrative  support  to 
the  Associates  during  tenure.  This 
support  includes  the  payment  of  a 
stipend,  reimbursement  of  relocation 
costs  and  reimbursement  of  expenses  for 
professional  travel  up  to  an  allowed 
amount  in  accordance  with  Recipient 
PoUcy  in  effect  on  the  date  of  this 
agreement. 

14.  Conduct  site  visits  for  the  periodic 
review  of  existing  programs. 

B.  CDC/NIOSH  ActiviUes: 

1.  As  a  participating  Institution  in  the 
Resident  Research  Associateship 
program  NIOSH  shall,  in  accordance 
with  the  terms  of  this  Agreement, 
propose  and/or  provide  to  the  NRC  and 
to  the  Associateship  Program,  NIOSH 
facilities,  scientific  advisors,  relevant 
areas  for  research  investigations, 
equipment,  and  supphes.  These 
activities  shall  be  coordinated  through 
the  office  of  the  Assistant  Director  for 
Science,  NIOSH,  or  his/her  designated 
representatives. 

2.  Specific  NIOSH  activities: 

a.  Review  and  approve  all 
announcements  of  the  program  before 
release. 

b.  Provide  the  necessary  facilities, 
equipment,  and  support  services  for  the 
approved  research  investigations  of  the 
Associates. 

c.  Recommend  scientific  advisors  for 
approval  by  the  Recipient  (NRC). 

d.  Ensure  that  the  appropriate  NIOSH 
clearance/review  procedures  are 
provided  for  publications  and 
presentations  resulting  from  the 
Associateship  program  research 
investigations. 


e.  Establish  and  maintain  on  a 
divisional  basis  the  prt^ram  activities 
outlined  below.  All  activities  will  have 
appropriate  documentation  for  the 
transfer  of  information  between  NIOSH 
and  NRC. 

(1)  Review  proposed  new  areas  of 
investigations  and  proposed  new 
scientific  advisors.  The  areas  should  be 
such  as  to  provide  scope  for 
independent  investigation.  Each 
description  will  outline  an  area  of 
general  interest  to  NIOSH  and  should 
indicate  the  faciUties  available  for 
investigation  in  that  area.  The  areas 
should  oe  ones  in  which  the  proposed 
scientific  advisor  is  competent. 

(2)  Submit  the  curriculum  vitae  and 
hst  of  scientific  publications  of  newly 
proposed  scientific  advisor(s)  to  the 
Recipient  for  review  and  approval. 

(3)  Review  applicant  proposals  and 
provide  comments  and/or  suggested 
changes  in  the  scope  or  method  of  the 
research.  This  review  will  assess 
whether  the  proposals  possess  intrihsic 
scientific  merit  of  the  highest  quahty, 
whether  the  research  plan  is  compatible 
with  the  ongoing  research  programs  of 
the  laboratories  and  whether  space  and 
facilities  are  (or  can  be  made)  available 
to  support  the  proposal. 

(4)  Revise  annually  the  descriptions  of 
current  research  in  the  laboratory. 

(5)  Review  the  termination  reports 
written  by  each  Associate  and  the 
independent  brief  report  of  his/her  work 
written  by  his/her  scientific  advisor. 
The  committee  should  add  such 
comments  as  deemed  appropriate  before 
forwarding  copies  of  both  reports. 

(6)  Inform  the  Recipient  ot  acceptance 
or  declination  of  appointments, 
renewals,  and  terminations  of  Research 
Associates. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.262. 

Where  to  Obtain  Additional 
Information 

If  you  ore  interested  in  obtaining 
additional  information  regarding  this 
program,  please  refer  to  Announcement 


Number  323  and  contact  Georgia  Jang, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Rd..  NE..  Mailstop  E-13. 
Atlanta.  Georgia  30305.  telephone  (404) 
842-6814,  for  business  management 
technical  information.  Programmatic 
technical  information  is  available  from 
David  D.  Bayse.  Ph.D.,  Associateship 
Programs  Coordinator,  National  Institute 
for  Occupational  Safety  and  Health, 
1600  CUfton  Rd.,  Mailstop  D-40, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-3525. 

A  copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  may  be 
obtained  through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  DC  20402-9325, 
telephone  (202)  783-3238. 

Dated:  May  11, 1993. 
Boy  M.  FIraiiag. 

Acting  Dincior.  National  Institute  for 
Occupational  Safety  and  Health,  Csntenfor 
Disease  Control  and  Prevention  JCDC). 
(PR  Doc  93-11601  Filed  S-17-93;  8:45  am) 
•HJJNO  coot  «1M-1»-» 

[Announcement  Number  401] 

Rscal  Year  1994  Preventive  Health 
Services;  Sexually  Transmitted 
Diaaases  Accalerated  Prevention 
Campaigna  Project  Granta 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  invites  project  grant 
applications  to  establish  sexually 
transmitted  disease  accelerated 
prevention  campaigns  (STD  APCs). 
Because  of  the  high  rates  of  STDs  in 
adolescents  and  young  adults,  their 
severe  consequences  for  women  and 
infants  (especially  ethnic  and  racial 
minority  populations),  and  their 
facilitation  of  human  immunodeficiency 
virus  (HIV)  transmission,  STDs  are  one 
of  the  most  critical  public  health 
challenges  fiacing  the  United  States 
today.  In  establishing  STD  APCs,  CDC 
recognizes  and  plans  to  meet  this  pubUc 
health  challenge.  The  STD  APCs,  which 
will  involve  both  private  and  public 
sectors,  will  seek  community     I. 
involvement  to  accomplish  natidraal 
program  goals  by  implementing  the 
following  strategies: 

•  Strengthen  the  quality  and  increase 
the  recognition  of  the  need  for  STD 
services. 

•  Improve  systems  to  assess  the 
magnitude  of  the  STD  problem,  monitor 
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STD  trends,  and  evaluate  program 
impact. 

•  Provide  leadership  and  expand 
access  to  STD  services  through  linkages 
with  other  health  program  providers. 

•  Implement  and  evaluate  strategies 
to  prevent  or  reduce  sexual  and  health- 
related  behavior  that  places  persons  at 
risk  of  acquiring  or  transmitting  STDs. 

•  Collaoorate  with  health 
departments  and  universities  in 
identifying  program-relevant  research 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortaUty  and  to  improve 
the  quality  of  life.  This  program  focuses 
on  the  priority  areas  of  STD,  HTV 
infection,  and  maternal  and  infant 
health.  (For  ordering  a  copy  of  Healthy 
People  2000,  see  the  section  Where  To 
Obtain  Additional  Information.) 

Authority 

This  program  is  authorized  under  sub- 
sections 318  (b)  and  (c)  of  the  Public 
Health  Service  Act  [42  U.S.C.  247c  (b) 
and  (c)|,  as  amended.  Regulations 
governing  the  implementation  of  this 
legislation  are  covered  under  42  CFR 
Part  51b.  subparts  A  and  D. 

Eligibility 

Eligible  applicants  for  this  program 
are  the  official  pubUc  health  agencies 
who  are  current  recipients  of  project 
grants  for  Preventive  Health  Services 
Sexually  Transmitted  Diseases 
Prevention. 

The  process  of  improving  quality  of 
and  access  to  STD  services;  providing 
leadership  and  linkages;  strengthening 
assessment,  planning,  and  evaluation 
systems;  implementing  and  evaluating 
behavioral  interventions;  and  expediting 
program-relevant  research  should 
include  other  public  or  private 
providers,  university-based  colleagues, 
and  community-based  organizations 
(CBOs)  in  planning  and  developing 
applications  and  implementing  progrem 
activities.  Consortium  agreements  and 
subcontracts  may  formalize  these 
collaborations. 

Availability  of  Funds 

Based  on  the  President's  budget 
request,  approximately  $70,000,000  is 
expected  to  be  available  in  fiscal  year 
(FY)  1994.  of  which  $65,000,000  is  to 
award  65  new  competitive  project  grants 
for  required  STD  APC  activities.  The 
average  award  is  expected  to  be 
$1,000,000,  ranging  from  $19,000  to 
$6,500,000.  Approximately  $5,000,000 
may  be  available  to  support  enhanced 


STD  APC  activities  for  up  to  22  of  the 
65  project  grants  funded.  The  initial 
budget  period  will  be  January  1, 1994. 
through  December  31. 1994.  The  project 
period  will  be  up  to  5  years.  The 
funding  estimates  outlined  may  differ 
and  are  subject  to  change. 

Use  of  Grant  Funds 

Project  grant  funds  may  be  used  for 
costs  associated  with  organizing  and 
conducting  STD  APC  activities 
described  in  the  Program  Requirements 
and  Funding  Priorities  sections  of  this 
announcement.  Requests  will  be 
considered  for  direct  assistance  (i.e..  in 
lieu  of  cash)  for  personnel  and  for  other 
forms  of  direct  assistance. 

Federal  funds  are  intended  to 
supplement  current  state  and  local 
resources  and  must  be  used  to  assist 
state  and  local  areas  to  conduct  high- 
priority  activities  in  targeted  areas  and 
populations.  Although  matching  funds 
are  not  a  condition  for  receiving  Federal 
funds  for  required  STD  APC  activities 
(but  are  for  enhanced  activities), 
appUcants  must  document  the  human 
and  fiscal  resources  expended  by  the 
grantee.  Federal  funds  cannot  be  used  to 
replace  existing  state  and  local  support. 

Funds  to  support  the  performance  of 
routine  diagnostic  tests,  the 
maintenance  of  STD  central  registries, 
the  provision  of  diagnostic  and 
treatment  facilities  and  services,  the 
purchase  of  automated  data  processing 
equipment,  or  other  expenses  normally 
supported  by  the  grantee  must  be 
specifically  approved  for  that  purpose. 

To  the  extent  that  funds  are  available, 
requests  to  renovate  clinical  facilities 
will  be  considered  on  an  individual 
basis.  Applicants  may  request  as  much 
as  $75,000  in  Federal  funds,  but  these 
funds  must  be  matched  by  state  or  local 
funds  on  a  one-for-one  basis  ($1  Federal, 
$1  state/local). 

Integrating  HIV  prevention  activities 
and  STD  prevention  services  is 
necessary  and  cost  effective  for  reducing 
the  transmission  of  all  STDs,  including 
HIV  infection.  Such  integration  is 
strongly  encouraged.  However, 
currently,  funds  for  HIV  counseling, 
testing,  referral,  partner  notification 
(CTRPN),  and  related  educational 
activities  are  available  through  the  HTV 
prevention  cooperative  agreement  and 
will  not  be  supported  with  STD  project 
grant  funds.  Riacipients  must  document 
the  source  of  funds  for  HIV  prevention 
activities  and  services  provided  in  STD 
clinics. 

Purpose 

The  purpose  of  this  program  is  to 
stimulate  high-quality, 
interdisciplinary,  collaborative  STD 


prevention  efforts.  This  will  be 
accomplished  by  developing,  both 
within  and  beyond  traditional  STD 
clinics,  innovative  approaches  that  link 
programmatic,  clinical,  laboratory, 
epidemiologic,  and  behavioral  activities 
in  order  to  prevent  transmission  of  STDs 
and  their  sequelae.  Populations  that  are 
disproportionately  affected,  such  as 
women,  infants,  and  adolescents,  will 
be  emphasized.  Because  the  current 
diagnostic  and  therapeutic  technologies 
for  viral  STDs  are  limited,  priority  STD 
APC  activities  will  focus  on  bacterial 
STDs:  syphilis,  congenital  syphilis, 
chlamydia  and  gonococcal  infections, 
and  related  sequelae  (PID,  infertility, ' 
and  ectopic  pregnancy).  Within  project 
areas.  APC  activities  will  be 
concentrated  in  geographic  areas  (e.g.. 
zip  codes,  census  tracts)  where 
incidence  rates  of  priority  STDs  are 
high.  Activities  that  address  these  STDs  * 
will  also  complement  HIV  prevention 
efforts. 

National  Prerention  Strategies  and 
Objectives 

Services 

•  Improve  the  scope  and  quality  of 
services  to  STD  clients,  especially  for 
persons  in  geographic  areas  or  in 
populations  most  affected  by  STDs. 

•  Expand  access  to  STD  services  to 
better  meet  the  needs  of  the  populations 
at  risk— especially  ethnic  and  racial 
minorities  and  adolescents — by  offering 
STD  services  through  primary  care  and 
other  health  care  providers. 

•  Enhance  the  awareness  of  current 
STD  services  and  awareness  of  service 
gaps  in  communities  of  greatest  need. 

Assessment.  Planning,  and  Evaluation 

•  Develop  a  planning  and  evaluation 
process  to  determine  overall  program 
effectiveness  and  assess  the  strengths 
and  weaknesses  of  specific  strategies 
used  to  prevent  STDs,  including  HIV 
infection. 

•  Strengthen  current  systems  or 
develop  new  systems  to  accurately 
monitor  STD  trends  to  direct  STD 
prevention  activities. 

Leadership/Linkages 

•  Where  services  such  as  family 
planning,  prenatal  care,  drug  treatment, 
and  HTV  management  are  not  available 
within  STD  clinics,  improve  referral 
systems  to  ensure  the  appropriate 
constellation  of  services. 

•  Increase  public  understanding  of. 
involvement  in,  and  support  for  STD 
prevention  through  commimity 
partnerships. 
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Behavior  Change 

•  Design  and  evaluate  strategies  to 
prevent  or  reduce  behaviors  and 
practices  that  place  persons  at  risk  of 
acquiring  or  transmitting  STIDs.  Such 
strategies  should  be  developed  in 
partnership  with  HIV  prevention  or 
other  public  health  programs  and 
initiatives,  and  should  include 
representatives  of  those  areas  or 
populations  most  affected. 

•  Develop  and  evaluate  interventions 
to  persuade  people  who  are  at  the 
greatest  risk  for  acquiring  STDs, 
including  HIV  infection,  to  seek  health 
Care  early.  Also  develop  and  evaluate 
interventions  to  improve  provider 
effectiveness. 

•  In  coordination  with  HIV 
prevention  programs  and  school  health 
programs,  comprehensive  health 
education  programs  aimed  at  school- 
^ed  youth  that  emphasize  sexual  and 
'lealth-related  behaviors  that  reduce 
STDs  and  related  health  problems. 

[ealth  Department  and  University 
loilaborations  for  Program  Relevant 

Research 

J  •  Collaborate  with  health 

lepartments  and  universities  to  identify 
program-relevant  operations  research 
0pportunitie8.  When  appropriate, 
identify  additional  funding  to 
implement  these  research  activities. 

t'rogram  Requirements 

j  CDC  recognizes  that  state  and  local 
health  departments  have  different 
priorities  for  STD  and  HIV  prevention 
activities  because  of  differing 
considerations,  such  as  local  levels  of 
$TD  and  HIV  morbidity,  competing 
health  priorities,  resources,  and  a  range 
of  sociocultural  factors.  Program 
Requirements  for  STD  APCs  are, 
therefore,  considered  in  two  categories: 
wquired  STD  APC  activities  and 
enhanced  STD  APC  activities  which,  in 
brief,  differ  in  the  following  respects: 
I  Required  STD  APC  Activities: 
|?equired  STD  APC  activities  assume 
applicants  will  continue  to  direct 
^sources  that  primarily  result  in 
feducing  STD  morbidity  and  mortality, 
tliese  activities  focus  primarily  on 
improving  the  quality  of  clinic-based 
STD  services  in  the  local  medical 
(Community,  improving  systems  to 
monitor  STDs  and  evaluate  program 
influence,  and  implementing  and 
evaluating  STD  clinic-based 
interventions  (including  disease 
intervention  and  partner  notification 
activities)  that  reduce  sexual  and  health- 
related  behaviors  that  place  people  at 
risk  for  STDs  and  their  compUcations. 
These  activities  require  well-trained  and 


well-supported  program  staff. 
Approximately  $65,000,000  will  be 
available  for  these  required  STD  APC 
activities. 

Enhanced  STD  APC  Activities:  While 
the  required  recipient  activities  focus 
primarily  upon  basic  or  infrastructure 
issues,  programs  may  wish  to  develop 
expanded  or  iimovative  approaches  to 
operational  issues.  For  example, 
enhanced  STD  ATC  activities  are 
intended  to  stimulate  the  development 
of  innovative  approaches  to  expand 
access  to  STD  services  beyond 
traditional  STD  clinics  and  related 
program  activities,  to  encourage 
implementation  and  evaluation  of 
interventions  to  change  sexual  and 
health-related  behaviors  at  the 
community  level,  to  foster  development 
of  new  methods  to  assess  and  evaluate 

Erevention,  and  to  collaborate  with 
ealth  departments  and  universities  in 
program-relevant  operations  research 
activities.  In  light  of  limited  resources, 
these  projects  should  be  concentrated  in 
specific  counties  or  local  health 
departments  rather  than  at  statewide 
levels.  The  applicant  must  work  with 
local  health  jurisdictions  that  serve 
populations  most  affected  by  STDs  in 
developing  plans  that  will  enhance  or 
expand  STD  APC  activities.  Funding 
will  be  based  on  the  quality  and  degree 
of  innovation  of  each  application  and 
the  specific  needs  of  individual  project 
areas. 

A.  Recipient  Required  STD  APC 
Activities 

Grantees  will  be  responsible,  with 
state  and  local  resources  supplemented 
with  Federal  assistance,  for  all  eight  of 
the  following  required  program  support 
and  service  delivery  STD  APC  activities. 
In  the  application  due  July  1, 1993,  the 
applicant  will  provide  a  detailed  budget 
period  plan  (12-month)  and  a  project 
period  plan  (5-year). 

Program  Support  Activities 

1.  Leadership  in  Planning  and 
Developing  the  STD  APC:  Develop 
budget  period  and  a  project  period  STD 
APC  plan  based  upon  descriptions  of 
disease  trends,  populations  at  risk,  and 
the  results  of  a  program  needs 
assessment  that  identiHes  components 
or  functions  in  need  of  improvement. 
The  STD  APC  must  define  goals  and 
objectives  and  the  methods  and 
activities  proposed  to  attain  them. 
(Leadership) 

2.  STD  Assessment  Systems:  Federal 
funds  may  be  used  to  supplement,  not 
supplant,  recipient  resources  to 
improve,  maintain,  and  evaluate 
comprehensive,  timely,  and  active 
information  systems  for  monitoring  STD 


incidence  and  prevalence,  especially  in 
high-risk  geographic  areas.  These 
systems  should  be  able  to  (a)  promptly 
detect  the  changing  patterns  of  syphilis 
in  adults  and  infants,  gonorrhea,  and 
chlamydia  infections  and  their 
complications;  (b)  identify  populations 
at  increased  risk  for  infeaion;  and  (c) 
help  with  operational  decisions  on 
where  to  focus  screening  and  follow-up 
activities  to  maximize  local  and  national 
use  of  STD  prevention  resources. 
(Assessment/Planning) 

3.  Evaluation:  Project  staff  must 
develop  and  implement  an  evaluation 
plan  for  all  program  activities  and 
services  that  describes  tlie  effect  of  STD 
APC  activities  on  (a)  populations  with 
high  prevalence  of  STD  or  high-risk 
behavior  and  (b)  the  progress  toward 
meeting  objectives  of  the  current  budget 
period  and  the  project  period.  An 
evaluation  plan  must  be  part  of  the 
application.  Evaluation  activities. 
focused  on  processes,  must: 

a.  summarize 

(1)  each  program  support  and  service 
delivery  activity  and 

(2)  progress  toward  achieving  each 
stated  objective 

b.  provide  detailed  information  on 

(1)  the  specific  service  or  intervention 
that  was  provided  with  project  grant 
funds 

(2)  the  description  and  tlie  number  of 
persons  who  received  the  ser\'ice,  (e.g., 
demographics  such  as  age,  race  and 
ethnicity,  gender,  and  (if  available) 
sexual  orientation) 

(3)  when  and  how  often  the  service  or 
intervention  was  provided 

(4)  where  the  service  was  provided 

(5)  patient  satisfaction 

c.  Evaluation  activities,  focused  on 
impact  must 

(1)  summarize  STD  morbidity  trends, 
indicators  of  program  performance,  and 
STD  cases  and  complications  prevented 
and 

(2)  analyze  and  explain  the  above 
information  in  terms  of  program  impact. 

Applicants  should  seek,  guidance, 
assistance,  and  collaboration  on 
designing  and  implementing  evaluation 
techniques  from  within  their  agency, 
from  Ct)C,  or  from  other  institutions 
such  as  universities  or  schools  of  public 
health.  (Evaluation) 

4.  Staff  Career  Development:  Expand 
personnel  career  systems  and  policies, 
cla.ssroom  training,  and  opportunities 
for  skill  development  to  maintain  a 
skilled,  stable,  sensitive,  responsive, 
and  productive  work  force.  Recipients 
will  routinely  assess  the  performance 
and  training  needs  of  all  state  or  local 
staff  who  provide  client  services. 
Comprehensive  quality  assurance 
procedures  and  standards  for 
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performance  will  be  developed  for 
reviews  of  client  medical  records. 
Supervisory  staff  must  routinely 
monitor,  through  direct  observation,  the 
perfoniMnce  of  staff  and  provide  them 
fieedback  eo  they  may  improve  thair 
^ills  and  the  quality  of  tiieir  services. 
(Services) 

5.  ProCesftional  Education  Activities: 
Educational  strategies  should  be 
devebped  and  implemented  to  increase 
the  knowledge  and  improve  the 
performance  of  persons  or  groups  who 
contribute  sigjiincantly  to  me  STD 
prevention  process  within  the  STD 
clinic.  For  example,  strategies  should  be 
developed  and  implemented  to  wisure 
the  following: 

a.  Laboratory  test  results  are  reported 
in  a  timriy  and  accurate  fashion. 

b  Phlebotomy  is  perfbnned  according 
to  OSHA  standards. 

c.  Clinic  personnel  maintain 
professional  behavior  that  will 
positively  aHiect  the  clients'  attitudes 
about  clinic  services. 

d.  Physicians  accurately  diagnose  and 
treat  patients.  Additionally,  providers 
such  as  laboratories  and  targeted  private 
physiciaAs,  medical  groups,  and 
hospitals  must  be  routinely  assessed  fw 
compliance  with  reporting 
requirements,  recanuneoded  treatsaent 
or  other  issues  important  to  STD 
prevention.  The  providers  who  heve  not 
complied  or  who  need  inimnation  will 
be  followed  up  to  improve  relationships 
and  to  ensure  the  most  effective 
prevention  efforts  possible.  (Services) 

6.  Laboratory  Support  for  Active  Case 
Detection  and  £)iagnosis:  Federal  funds 
may  be  ■vail^>le  to  supplemnit  not 
supplant,  grantees'  resources  to  enable 
them  to  implement,  improve,  and 
evaluate  public  health  laboratory 
support  services  to  ensure  that  they  are 
veadily  available  and  accurate  and  that 
they  provide  timely  results  to  support 
STD  prevention  efforts.  The  state  or 
local  public  health  laboratory  must  be 
involved  in  developing  the  proposal. 
Evidence  of  this  collaboration  such  as 
memoranda  of  understanding  or  other 
evidence  must  be  included  within  the 
application.  [Leadership/Services/ 
Linkages) 

Service  Delivery  Activities 

1.  Detection,  Treatment,  Counseling 
and  Partner  Notification  Services  idr 
STDs  as  Well  as  Referral  for  Related 
Services:  Fadarai  funds  may  be  used  to 
supplement,  not  supplant,  grantees' 
resources  to  enable  them  to  improve  and 
evahiata  SJD  cliaical  aervicaa.  pctvate 
provider  swvicas  and  refianals.  and 
provider  liakagss.  On  the  basis  of 
analyses  of  local  diseaao  inddance  and 
resources  ctascrifaed  in  tka  appiicatian. 


applicants  ^tould  offer  confidential 

testing,  treatment,  counseling,  partner 
notification  services,  aid  partner 
treatment  to  (a)  interrupt  and  prevent 
further  transmission  of^priority  STDs, 
(b)  provide  risk  reduction  messages  to 
prevent  complications,  and  (c)  prevwnt 
HIV  transmission.  Recipients  are 
encouraged  to  give  priority  to  providing 
services  through  sites  (such  as  primary 
care  providers)  that  serve  residents  who 
live  in  areas  of  high  STD  morbidity  and 
through  sites  where  STD  infection  rates 
are  high.  Recipients  will  provide 
voluntary  partner  notification  services 
that  include  patient  referral  aiul 
provider  referral.  Project  management 
will  routinely  assess  the  quality 
performance  of  staff  and  systems  to 
optimise  performance.  (Clinical  and 
Outreach  Servjces/linkages) 

2.  Active  Case  Detection  through 
Screening  and  Follow-up  of  Positive/ 
Reactive  Tests:  Federal  mnds  may  be 
available  to  supplement  the  expansion 
or  improveoMnt  of  the  following 
services:  Screening 

(1)  Establish  screening  (criteria 
determined  by  epidemiolo^c  analysla 
and  program  resources)  by  noo-STD 
clinic  providers  who  serve  patients  who 
are  at  high  risk  for  STDs. 

(2)  Targeted  screening  for  priority 
STDs  in  street  or  community  settings 
(e.g.,  bars,  crack  houses)  based  on  data 
bota  the  STD  surveillance  system  and 
information  gained  from  the  disease 
intervention  process. 

(3)  Enstire  that  persons  whose  test 
results  indicate  probable  infection 
receive  rapid  medical  attention  and  are 
offered  other  STD  or  HTV  {HeveDtioa 
services.  (Services/Evaluation) 

Note:  STD  School  Education: 
Although  collaboration  is  not  a  required 
activity,  and  resources  and  sensitivities 
may  coostraiii  activities,  applicants  are 
strongly  encouraged  to  collaborate  with 
others  to  improve  STD  education  in  the 
schools.  Such  opportunities  have  been 
created  in  each  state  or  local  education 
agency  (SEA/LEA)  that  receives  CDC 
cooperative  agreements  for  "State  and 
Local  Comprehensive  School  Health 
Programs  to  Prevent  Important  Health 
Problems  and  Improve  Educational 
Outcomes."  Beginning  in  FY  1994.  if 
resources  are  available,  this  program 
will  award  up  to  $1.4  million  to  the 
nation's  SEA/LEAs  to  help  advance  STD 
education.  Personnel,  planning,  and 
resource  collaboration  with  SEA/LEAs 
by  health  department  STD  preventioa 
pm^uns  may  mulbply  the  potential 
inflnenoa  oltheee  small  grants.  The 
initial  prodnction  of  pjens  ior 
Implementing  or  expanding  STD 
educatioo  should  be  followed  wilk 
action  plaia  end  stapa  to  intagrataSID 


education  with  instruction  about  sexual 
behaviors  that  result  in  HIV  infection 
and  unintended  pregnancy.  This  should 
occur  within  a  program  of 
comprehensive  school  health  education, 
which  is  consistent  with  the  objectives 
of  the  CDC  cooperative  agreements  with 
the  SEA/LEAs.  (Behavior/Linkages) 

B.  Recipient  Enhanced  STD  APC 
Activities 

Although  all  applicants  are  eligible  to 
compete  for  funding  of  these  activities, 
it  is  anticipated  that  only  the  state  and 
local  health  departments  for  which 
STDs  (including  HTV  infection]  are  a 
high  priority  will  choose  to  do  so. 
Approximately  $5,000,000  will  be 
available  for  as  many  as  22  awards. 
Awards  for  these  optional  activities  will 
be  made  on  a  competitive  basis  fores 
much  as  $200,000  per  year  in  2:1 
matching  funds  (i.e.,  $2  awarded  for 
each  $1  of  new  ^  public  or  private 
resources).  Therefore,  as  much  as 
$300,000  in  combined  Federal 
($200,000),  state  or  local  ($100,000) 
funding  will  be  available  annually  for 
enhanced  STD  APC  activities  for  each 
project  area.  Interested  applicants  are 
expected  to  provide  the  proposal  for 
enhanced  STD  APC  activities  (including 
proposed  sources  for  matching  funds)  in 
the  application  to  be  submitted  on  or 
before  July  1, 1993.  Applicants  may 
submit  more  than  one  proposal  for 
enhanced  activities,  biit  the  maximum 
amount  of  Federal  funds  available  for 
each  project  area  will  be  $200,000.  For 
those  proposals  that  have  been 
approved,  but  documentation  of 
matching  funds  has  not  been  provided 
or  is  not  yet  available,  funds  will  be 
awarded  but  restricted  until 
documentation  is  received- 
Funds  for  enhanced  activities  will  not 
be  part  of  the  funding  base  in  future 
grant  cycles.  Enhanced  STD  APC 
activities  may  be  funded  for  up  to  the 
remainder  of  the  project  period, 
depending  upon  the  availability  of 
funds  and  the  documented  progress 
made  during  the  preceding  year. 
Enhanced  STD  APC  activities  will  be 
considered  separately  during 
application  review.  In  comparison  to  tiie 
required  activities,  greater  emphada 
will  be  placed  on  iniKivation,  the 
quality  of  the  evaluation  component, 
and  the  ability  to  disseminate 
information  to  other  programs  as  criteria 
for  funding  tbe  enhanced  SID  APC 
activities.  (See  die  Evaluation  Oiteria 
Section.) 


'ttaw  (MowcH  inajr  Indud*  BMrly  MMrfUtod 
■MKMt  JH(  cMiniiUi^/MidMrfar  aM  STD  pnfni 
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Enhanced  STD  APC  activities  are 
intended  to  provide  support  for 
expanding  project  area  and  comniunity 
linkages  and  conducting 
multidisciplinary  research  to  develop  a 
multidimensional  STD  prevention 
program  that  goes  beyond  the  traditional 
STU  clinic  model.  These  STD  APC 
activities  should  be  driven  by  local 
opportunities.  They  may  include  one  or 
more  of  the  activities  below. 

1.  Expanded  Access  to  STD  Clinical 
Services — ^Maximize  collaborative 
activities  involving  delivery  of  STD 
services  in  other  clinical  or  institutional 
settings  (e.g.,  family  planning,  antenatal, 
or  women's  health  cHnics;  migrant, 
commimity,  or  rural  health  centers; 
private  providers;  substance  abuse 
programs;  correctional  systems)  that 
target  the  same  populations  may  greatly 
expand  access.  Memoranda  of 
agreement  that  set  out  the  exact  nature 
of  the  collaboration  must  be  submitted 
as  part  of  the  application.  [Clinical 
Services/Linkages] 

2.  Community-based  Approaches  to 
STD  Prevention — Collaborate  with 
CBOs,  schools,  local  religious  groups, 
local  media,  and  other  organizations  or 

I  individuals  who  may  influence 
community  norms  to  complement 
clinic-based  STD  prevention  activities. 
Additional  information  may  be  found  in 
the  section  entitled  Required  Activities 
and  Services,  in  Announcement  300 
(HIV  Prevention)  available  from  the 
Grants  Management  contact  listed  in  the 
section  Where  to  Obtain  Additional 
Information.  [Behavior/Linkages] 

3.  Impact  Evaluation  of  STD 

'  Prevention  Effectiveness — Establish  and 
,  implement  evaluation  methods  that  go 
beyond  process  indicators  to  address 
changes  in  behavior  or  which  influence 
reported  morbidity  of  priority  STD. 
{Evduation  Fesearch) 

4.  Partnerships  to  Facihtate  Program 
Relevant  Operational  Research — 
Establish  formal  or  informal  links  with 
universities  and  health  departments  to 
facilitate  clinical,  epidemiologic, 
behavioral,  and  operational  research 

^  directed  at  answering  programmatic 
questions.  Memoranda  of  agreement  that 
specify  the  collaboration  and  funding 
and  resource  considerations  must  be 
submitted  as  part  of  the  application. 
[Research/Linkages) 

5.  Health  Education  and  Risk 
Reduction  (HE/RR)— Use  HE/RR 
programs  and  services  to  reach  persons 
at  increased  risk  of  becoming  infected 
with  an  STD  or  HIV,  or  if  already 
infected,  of  transmitting  the  infection  to 
others.  HE/RR  programs  and  services 
should  be  culturally  sensitive, 
developmentally  appropriate,  sensitive 

0  issues  of  sexual  identity,  and 


linguistically  specific.  HE/RR  activities 
can  be  undertaken  directly  by  health 
departments  or  be  contracted  to  other 
governmental  or  nongovernmental 
organizations  that  have  access  to  and 
credibility  with  persons  at  risk.  Grantees 
are  strongly  encouraged  to  develop 
messages  about  STDs  and  HIV. 
Additional  information  about  specific 
types  of  HIV  HE/RR  programs  is 
available  in  Announcement  300  (HTV 
Prevention).  [Behavior/Linkages] 

Confidentiality 

In  accordance  with  section  318(d)(S) 
of  the  Public  Health  Service  Act  (42 
U.S.C.  247c(d)(5)],  all  informaUon 
obtained  in  connection  with  the 
examination,  care,  or  services  provided 
to  any  person  in  any  program  that  is 
being  carried  out  with  an  award  made 
under  this  announcement  shall  not  be 
disclosed,  without  the  person's  consent, 
except  as  may  be  necessary  to  provide 
services  to  them  or  as  may  be  required 
by  a  law  of  a  state  or  a  political 
subdivision  of  a  state.  Information 
derived  from  any  such  program  may  be 
disclosed  in  summary,  statistical,  or 
other  form,  or  for  clinical  or  research 
purposes,  but  only  if  the  identity  of  the 
persons  receiving  care  or  diagnosis  is 
not  disclosed  and  cannot  be  traced. 

Funding  Priorities 

Funding  will  be  based  on  the  quality 
and  degree  of  innovation  of  each 
application  and  the  specific  needs  of 
individual  project  areas.  Project  areas 
with  high  incidence  of  syphilis  and 
congenital  syphilis  should  make  the 
prevention  of  these  infections  their 
highest  priority  while  maintaining  or 
further  reducing  current  levels  of 
gonorrhea  and  chlamydia.  Project  areas 
with  a  low  incidence  of  syphilis, 
congenital  syphilis,  and  gonorrhea 
should  give  priority  to  chlamydia  while 
maintaining  or  further  reducing  the 
current  levels  of  syphilis  and  gonorrhea. 

Evaluation  Criteria 

STD  APC  applications  will  be 
evaluated  by  CZ>C-appointed  Objective 
Review  Committees  whose  members 
have  expertise  in  STD  prevention  and 
service  delivery^  These  reviewers  will 
be  persons  representing  national, 
regional,  or  community-based 
organizations,  universities,  state  and 
local  health  departments,  and  various 
Federal  agencies.  Applicants,  therefore, 
should  consider  the  clarity  of 
presentation  and  the  use  of  terms  that 
are  widely  understood  or  clearly 
defined.  The  overall  quality  of  the 
program  described  in  the  STD  APC 
application  as  determined  by  the 
Objective  Review  Committee,  not  the 


level  of  support  in  past  years,  will 
determine  the  level  of  Federal  support 
in  FY  1994.  Moreover,  the  level  of  the 
Federal  funding  during  the  project 
period  will  be  based  on  documented 
progress  toward  achieving  the  objectives 
of  the  project  period  plan.  Funding 
beyond  the  first  budget  period  up  to  a 
5-year  project  period  will  be  contingent 
upon  satisfactory  progress  toward 
meeting  the  objectives  of  the  established 
plan. 

To  the  extent  that  funds  are  available 
in  year  01,  funding  for  Required 
Activities  will  be  based  on  100%  of  the 
initial  award  of  January  1, 1993. 
Fimding  will  be  based  on  the  quality  of 
the  application.  Only  information 
included  in  the  application  will  be 
considered.  Applications  rated  at  or 
above  the  80th  percentile  by  the 
Objective  Review  Panel  will  receive  up 
to  110%  of  the  base  budget  initially 
approved  January  1, 1993.  In  addition, 
funding  for  Enhanced  Activities  will  be 
awarded  as  described  in  the  Recipient 
Enhanced  STD  APC  activities.  However, 
the  level  of  the  Federal  funding  during 
the  project  period  will  be  based  on 
annual  progress  in  reaching  milestones 
of  the  5-year  comprehensive  plan,  in 
delivering  program  p)erformance,  and  in 
achieving  prevention  results.  In 
subsequent  years,  continuation 
applications  will  be  judged  on  (A) 
evidence  of  local  commitment  to  the 
STD  APC,  (B)  evidence  of  sound,  broad- 
based  working  relationships,  (C)  the 
trend  in  indicators  of  productive 
program  performance,  (D)  projections  of 
STD  cases  and  complications  prevented, 
and  (E)  trends  of  STD  morbidity  and 
case  rates.  To  maintain  this  award,  the 
recipient  must  show  satisfactory 
progress  in  these  areas  and  toward 
meeting  other  objectives  of  the  plan. 

Applications  for  required  STD  APC 
activities  will  be  evaluated  separately 
from  applications  for  enhanced  STD 
APC  activities.  Each  application  will  be 
reviewed  and  evaluated  according  to  the 
following  criteria. 

A.  The  burden  of  STD  morbidity, 
including  the  extent  to  which  the  STD 
problem  is  assessed,  and  the 
relationship  between  local  and  national 
STD  priorities  and  the  choice  of  local 
priorities  based  on  the  assessment 
(required:  20  points;  enhanced:  5 
points). 

B.  The  extent  to  which  the  needs  of 
women,  adolescents,  infants,  and  racial 
and  ethnic  minority  populations  are 
addressed  (required:  15  points; 
enhanced:  10  points). 

C.  The  extent  to  which  the  objectives 
for  STD  prevention  are  specific,  time- 
phased,  and  measurable  for  the  budget 
period  (12  months)  and  for  the  project 
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period  (5  years)  utd  the  extent  that  the 
budgvt  period  plan  supports  the  success 
of  the  project  plan  (raquirad:  15  points; 
enhanced:  20  points). 

D.  The  quabty  of  the  plan;  the  extent 
to  which  me  plan  meets  local  needs:  the 
extent  to  which  it  describes  innovative 
yet  attainable  [>revention  activities  to 
attain  the  APC  goals;  the 
ai^ropriateoess  of  process  objectives; 
and  the  extent  program  outcomes  will 
be  documented.  Innovative  activities 
should  focus  on  developing 
interdisciplinary  partnerships  with 
CBOs  (required:  20  points;  anhancad:  15 
points). 

E.  The  quality  of  the  plan  for 
evaluation  and  monitoring  quality 
assurance;  the  extant  to  which  it  will 
monitor  progress  and  address  the 
problems  in  achieving  objectives.  In 
addition,  the  extent  to  which  the  plan 
for  evaluation  clarifies  how  various 
activities  will  contribute  toward  the 
number  of  STD  cases  and  complications 
prevented  under  the  short-term 
objectives  (required:  20  points: 
enhanced:  25  points). 

F.  The  extent  to  which  the  plan  for 
STD  prevention  moves, beyond  the 
traditional  STD  program  model  and 
involves  participation  of  primary  care 
clinics,  HIV  prevention  programs,  CBOs, 
community  partnerships, 
intergovernmental  or  o&ier 
organizations  (required:  10  points; 
enhanced:  25  points). 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
request  is  realistic,  clear,  and  consistent 
with  national  goals.  In  making  funding 
decisions,  consideration  will  also  be 
given  to  the  extent  to  which  the  project 
area  contributes  its  own  resources  (e.g., 
financial,  personnel,  and  other)  to  STO 
prevention.  Higher  commitments  will  be 
viewed  more  favorably. 

E.0. 12372  Kmrwm 

STD  APC  apphcations  are  subject  to 
review  as  governed  by  Executive  Order 
12372,  Inlergovemmental  Review  of 
Federal  Programs.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  state  Single  Point  of  Contact 
(SPOQ  as  eariy  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  an 
the  state  process.  A  current  Ust  of 
SPOCs  is  included  in  the  appUcation 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  Centers  for  Disease  Control 
and  Prevention  (CDC),  they  should 
forward  them  no  later  than  60  days  from 
the  due  date  of  the  application  to 
Elizabeth  Taylor,  Grants  Management 


Officer.  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE.. 
room  300.  Atlanta,  GA  30305.  CDC  does 
not  guarantee  to  accommodate  or 
explain  state  process  recommendations 
received  after  September  1. 1993. 

Public  Health  System  Reportiiig 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reportii^ 
Requirements. 

Catalog  of  Federal  DooMstic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.977. 
Preventive  Health  Services — Sexually 
Transmitted  Disease  Control. 

AppUcatiea  Submiasioa  and  Deadliae 

The  original  and  two  copies  of  the 
application  (Form  PHS  5161-1)  must  be 
submitted  to  Elizabeth  Taylor,  Gr«nts 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDQ,  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
AtlanU.  GA  30305,  on  or  before  July  1, 
1993. 

1.  Deadline; 
Applications  will  meet  the 

application  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadiiBS 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  reoaved  in  time  ior  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  Grom  a 
coBunercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  proof  of  timely 
mailii^.) 

2.  Late  Applications: 
Applications  that  do  not  meet  the 

criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications.  Late 
apphcations  will  not  be  considered  in 
the  current  funding  cycle  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

Information  on  application 
procedures,  copies  of  appUcation  forms, 
and  other  material  may  be  obtained 
from  Linda  Long.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
room  300,  Atlanta,  GA  30305.  telephone 
(404) 842-6511. 

Announcement  401 ,  "Project  Grants 
for  Preventive  Health  Services — 


Sexually  Transmitted  Diseases 
Accelerated  Prevention  Campaigns," 
must  be  referenced  in  all  requests  for 
information  on  these  projects. 

Progranmiatic  technical  assistance  in 
the  preparation  of  applications  may  be 
obtained  from  Jack  Kiihy,  Division  of 
STD/HIV  Prevention,  National  Center 
for  Prevention  Services,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Atlanta.  GA  30333.  telephone  (404) 
639-0500. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  throiigh 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-0325.  telephone 
(202)  783-3238. 

Dated:  May  11, 1993. 
Rflhert  L.  Faster. 

Acting  Associate  Director  for  Uanagemeat 
and  Operations,  Centers  frir  Disease  CoatrtJ 
aad  Preveation  (CDCl 
(PR  Doc.  93-11691  Filed  S-17-93;  8:«S  era] 
BtUJM  CODE  41«MS-^ 


[Annouocament  Number  308] 

Grants  for  Radiation  Studies  and 
Research;  Availability  oif  Funds  for 
nscal  Yean  993 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  that 
applications  are  being  accepted  for 
grants  for  radiation  studies  and 
research.  The  Public  Health  Service 
(PHS)  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortahty  and 
improve  the  quality  of  life.  This 
aimouncement  is  related  to  the  priority 
area  of  Environmental  Health.  TTie 
efforts  funded  by  these  grants  will  result 
in  models  and  procedures  that  will 
improve  systems  to  track  environmental 
exposures  and  diseases.  For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  Where  to  Obtain  Additional 
InformatiooL 

Authority 

This  program  is  authorized  under 
Section  301(a)  of  the  Public  Health 
Service  Act.  as  amended  (42  U.S.C. 
section  241{a])  and  under  Sedion  20(a} 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  section  669{aD. 

Eligible  AppUcanls 

Eli^ble  applicaiAs  IrKriude  all  non- 
profit and  for-profit  organizations.  Thus 
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state  and  local  health  departments  and 
other  state  and  local  governmental 
agencies,  universities,  colleges,  research 
institutions,  laboratories,  and  other 
public  and  private  organizations, 
including  small,  minority  and/or 
woman-owned  businesses  are  eligible 
for  these  research  grants. 

Availability  of  Funds 

Approximately  $1.0  million  is 
expected  to  be  available  in  FY  1993  to 
fund  approximately  3  to  5  awards.  It  is 
expected  that  the  average  award  will  be 
$150,00(M200,000.  the  range  being 
$60,000  to  $200,000  (including  both 
direct  and  indirect  costs).  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  30, 1993,  and  are  usually 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Grant  funds  may  not  be  used  to 
support  direct  care  services.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purposes  of  this  program  are: 

A.  To  support  radiation  research  on 
priority  issues  in  the  following 
categories: 

1.  Review  of  Uncertainty  Analysis  for 
Environmental  Transport  and  Dosimetry 
Models; 

2.  Methodologies  for  Comprehensive 
Exposure  and  Health  Outcome 
Determination;  and 

3.  Development  of  Geographic 
Information  Systems  (GIS) 

B.  To  encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
wigineering,  medicine,  health  care, 
public  health,  physical  sciences,  and 
others,  to  undertdce  radiation  research 
programs. 

C.  To  evaluate  current  and  new 
scientific  methodologies  and  strategies 
in  the  areas  of  radiation  research. 

Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  director  who  has  specific 
authority  and  responsibility  to  carry  out 
the  project. 

B.  Demonstrated  experience  in 
successfully  conducting,  evaluating,  and 
publishing  radiation,  epidemiology, 
and/or  dose  assessment  research. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

D.  An  explanation  of  how  research 
findings  might  be  disseminated  and 


implemented  through  organizations 
(such  as  public  health  agencies)  or 
systems,  both  public  and  private. 

E.  An  overall  match  between  the 
applicant's  proposed  theme  and  . 
research  objectives,  and  the  program 
priorities  as  described  in  the  PURPOSE, 
A.  Radiation  research. 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care  services.  The  following 
studies  may  be  supported: 

A.  Studies  evaluating  methods  of 
conducting  objective  reviews  of 
uncertainty  analysis  procedures  for  use 
with  mathematical  models  of 
environmental  transport  and  dosimetry. 

B.  Studies  evaluating  the  approach  to 
joint  dose  reconstruction  and 
epidemiologic  study  protocol 
development  for  initiation  of  site- 
specific  studies  that  combine  dose 
reconstruction,  exposure  assessment, 
and  epidemiologic  assessment. 

C.  Studies  evaluating  how 
geographical  analysis  can  be 
incorporated  into  developing  protocols 
for  joint  dose  reconstruction/ 
epidemiological  study  design. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement)  as  necessary  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

Programmatic  Interest 

The  focus  of  grants  should  reflect  (1) 
the  broad-based  need  for  an  objective 
review  of  Uncertainty  Analysis  for 
Environmental  Transport  Models;  (2) 
methodologies  for  comprehensive 
exposure  and  health  outcome 
determination;  and  (3)  development  of 
Geographic  Information  Systems  (GIS). 
Special  consideration  may  be  given  to 
applicants  requesting  funding  for 
research  projects  of  one  to  two  year's 
duration. 

Uncertainty  Analysis 

All  environmental  dose 
reconstructions  require  the  extensive 
use  of  mathematical  models  of 
environmental  transport  and  dosimetry. 
The  results  of  these  models  will  always 
be  inherently  uncertain.  Quantification 
of  this  uncertainty  is  an  integral  part  of 
the  modeling  process  for  dose 
reconstruction.  Without  such  an 
uncertainty  analysis,  it  is  impossible  to 
use  the  dose  calculational  results  in  a 
scientifically-defensible  manner. 

A  number  of  methods  are  available  for 
analyzing  data  and  performing  model 
uncertainty  analyses.  The  method  of 
choice  for  a  given  uncertainty  analysis 
depends  on  the  model  being  used,  the 
data  available  for  the  model,  and  the 


question  the  model  is  being  asked  to 
answer.  Many  of  these  methods  are  so 
data-  and  computer-intensive  that  they 
may  be  impractical  for  some 
mathematical  modeling  currently 
envisioned  for  dose  reconstruction 
purposes.  Failure  to  adequately  consider 
uncertainty  analysis  in  the  initial  design 
of  the  dose  models  can  lead  to  a  number 
of  problems,  including  totally  erroneous 
results.  The  purpose  of  this  intended 
grant  is  to  provide  insight  to  CDC  staff 
in  selecting  uncertainty  analysis 
techniques  appropriate  for  dose 
reconstruction  purposes.  This  effort  will 
provide  insight  as  to  the  need  for 
additional  research  in  this  area  as  well. 
While  quantitative  uncertainty 
statements  are  always  desired  when 
discussing  modeling  results,  this  project 
will  also  examine  non-quantitative 
measures  of  uncertainty. 

Methodologies  for  Comprehensive 
Exposure  and  Health  Outcome 
Determination 

Current  approaches  to  the  study  of 
radiation-related  health  effects  in 
communities  near  nuclear  facilities  are 
to: 

•  Reconstruct  radiation  doses  and 
then  assess  if  an  analytic  epidemiology 
study  is  warranted  and  feasible; 

•  Use  available  health  outcome  data 
sources  to  determine  if  there  are  any 
unusual  temporal  or  geographic  patterns 
in  disease  rates  in  the  community 
surrounding  a  facility. 

Community  residents  frequently  ask 
for  analytic  epidemiologic  studies  to  be 
initiated  quickly  in  their  communities. 
Many  radiation  scientists,  however, 
prefer  that  a  comprehensive  dose 
reconstruction  be  completed  before 
analytic  epidemiologic  studies  are 
designed.  With  this  approach, 
community  residents  may  wait  several 
years  before  dose  reconstruction  studies 
are  completed  and  epidemiologic 
studies  are  undertaken.  Health  data 
sources  for  these  studies  then  may  take 
several  more  years  to  develop  and 
evaluate,  further  prolonging  an 
epidemiologic  assessment  of  the 
community.  Joint  design  of  dose 
reconstruction  and  epidemiologic 
studies  may  shorten  the  period  needed 
for  overall  assessment  of  radiation 
related  health  effects  in  these 
communities.  It  will  permit 
development  of  integrated  data 
collection  activities  for  assessment  of 
radiation  exposures  and  possibly 
associated  health  outcomes. 

Support  may  be  given  to  a  research 
group  to  evaluate  approaches  to  joint 
dose  reconstruction  and  epidemiologic 
study. 
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Geographic  Information  Systems 

All  current  aod  planned  dose 
reconstructioas  and  related 
epidemiologic  activities  have  a 
geographical  component  since 
geographic  location  is  usually  a  major 
determinant  of  the  estimated  dose.  A 
computer  based  mapping  and 
information  maiuigemE^it  technology  is 
needed  for  spatial  analysis  of  doses, 
populations  and  environmental 
meascremenls,  and  for  simplified  visiial 
summaries  of  those  analyses.  Moreover, 
this  could  ser\'e  as  a  single  computer 
archive  for  environmental  dosimetry 
and  health  outcome  data  for  individual 
DOt'  nuclear  facilities.  Support  may  be 
given  to  a  research  group  to  evaluate 
how  geographic  information  system 
technology  may  be  incorporated  into 
protocols  for  site-spocific  dose 
reconstruction  and  epidemiologic 
studies. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long  term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested;  (15%1 

2.  The  background  of  the  proposal, 
i.e..  tiie  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  andspedflc  identification 
of  the  knowledge  gaps  which  the 
proposal  is  intended  to  fill;  (10%) 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research;  (20%) 

4.  The  prepress  of  preliminary  studies 
pertinent  to  the  application;  (5%) 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and  a 
statistical  analysis  plan.  (15%) 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives.  (15%) 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnd  to 
accomplish  the  proposed  activities. 
(10%) 

8.  The  degree  of  commitment  and 
cooperation  oS other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 
(5%^ 

9.  Adequacy  of  existing  and  proposed 
facilities  and  resoarces.  (5%^ 


10.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds.  (NOT 
SCORED) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Intei};ovemmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

Human  Subjects 

If  the  prop>osed  project  involves 
research  on  human  subjects,  the 
applicant  miist  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  48) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadlines 

A.  Pwapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B.  "Applications").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submissioa 
deadline.  The  letter  should  identify  the 
announcemerU  nunii)er  being  responded 
to.  indicate  the  intended  submission 
deadline,  name  the  principal 
investigator,  and  specify  the  radiation 
research  topic  area  addressed  by  the 
proposed  project 

The  le<ter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  eacii 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 


B.  Applications 

Applicants  should  use  Form  PHS-398 
and  Adhere  to  the  ERRATA  Instruction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  AppUcation  Kit.  Please  submit 
an  original  and  five  copies,  on  or  before 
July  19, 1993,  to:  Henry  S.  Cassell,  HI. 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CEX:),  255  East 
Paces  Ferry  Road.  NE..  Room  300, 
Atlanta,  Georgia  30305. 

C.  Deadlines 

Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  dale 
and  received  in  time  for  submission  to 
the  review  committee.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
l^ibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailings. 
Applications  which  do  not  meet  the 
criteria  in  C.l.  or  C.2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional 
Inforraation 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  Number 
308.  You  will  receive  ■  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-13. 
Atlanta.  GA  30305.  (404)  842-6796. 
Programmatic  technical  assistance  may 
be  obtained  from  Paul  Renard,  Project 
Officer,  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDQ. 
4770  Buford  Hwy.  NE..  Mailstop  F-35. 
Atlanta.  Georgia  30341-3724,  (404)  488- 
7040. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2t)00  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
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Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325, 
(Telephone  (202)  783-3238). 

Dated:  May  11, 1993. 
Robnt  L.  Foster. 

Acting  Associate  Director  for  Kfanagement 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  93-11692  Filed  5-17-93;  8:45  am] 
MXINO  cooe  41M-1«-r 


Advisory  Committee  on  Childhood 
Lead  Poisoning  Prevention:  Meeting 

hi  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  committee  meeting. 

Name:  Advisory  Committee  on  Childhood 
Lead  Poisoning  Prevention. 

Times  and  Dates:  10  a.m.-5  p.m.,  June  2, 
1993;  8:30  a.m.-3  p.m.,  June  3, 1993. 

Place:  Sheraton  Cent\iry  Center  Hotel,  2000 
Century  Boulevard,  NE.,  Atlanta,  Georgia 
30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Supplementary  Information:  In  October 
1991  the  Secretary  of  the  Department  of 
Health  and  Human  Services  released  the  CDC 
policy  statement,  "Preventing  Lead  Poisoning 
in  Young  Children."  This  statement  is  used 
by  pediatricians  and  lead  screening  programs 
throughout  the  United  States,  and  great 
progress  has  t>een  made  in  implementing  the 
statement.  Copies  of  this  statement  may  be 
requested  from  the  contact  person  listed 
below. 

Matters  To  Be  Discussed:  Since  the  release 
of  this  statement,  new  data  have  become 
available  and  some  information  gaps  have 
been  identified.  The  conmiittee  will  consider 
this  new  research  data  and  information  on 
management  of  lead  toxicity  and  make 
recommenddtions  concerning  revision  of  the 
statement. 

'  Agenda  itenu  are  sub)ect  to  change  as 
priorities  dictate. 

Persons  wishing  to  make  written  comments 
regarding  additions  or  changes  to  the 
statement  should  provide  such  written 
comments  to  the  contact  person  no  later  than 
May  28. 1993.  Persons  wishing  to  make  oral 
comments  on  the  statement  at  the  meeting 
should  notify  the  contact  person  in  writing 
or  by  telephone  no  later  than  close  of 
business  May  28, 1993.  All  requests  to  make 
oral  conunents  should  contain  the  name, 
address,  telephone  number,  and 
organizational  affiliation  of  the  presenter. 
Depending  on  the  time  available  and  the 
number  of  requests,  it  may  he  necessary  to 
limit  the  time  of  eacii  presenter. 

Contact  Person  for  More  Information: 
Barbara  Nelson,  Program  Analyst,  Lead 
Poisoning  Prevention  Branch,  Division  of 
Bovinmmental  Hazards  and  Health  EffacU, 


NCEH.  CDC.  4770  Buford  Highway  NB., 
(F42),  Atlanta,  Georgia  30341-3724. 
telephone  404/488-7330,  FAX  404/488- 
7335. 

Dated:  May  12. 1993. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-11680  Filed  5-17-93;  8:45  am) 
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CDC  Advisory  Committee  on  the 
Prevention  of  HiV  infection  (CDC 
ACPHi);  Subcommittee  on  Developing 
Partnerships  for  HiV  Prevention; 
IMeeting 

hi  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  sul}committee 
meeting. 

Name:  CDC  ACPHI  Subcommittee  on 
Developing  Partnerships  for  HIV  Prevention. 

Time  and  Date:  8  a.m.-5  p.m.,  June  3, 
1993. 

Place:  Red  Lion  Columbia  River,  1401 
North  Hayden  Island  Drive,  Portland.  Oregon 
97217. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  subcommittee  to  review  the  type,  extent, 
and  quality  of  partnerships  l)etween  CDC  and 
nongovernmental  organizations  in  the 
planning  and  implementation  of  a 
comprehensive  HIV  prevention  program. 

Agenda  items  are  subiect  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff,  Committee  Assistant, 
Office  of  the  Associate  Director  for  HIV/ 
AIDS.  CDC,  1600  Clifton  Road,  NE., 
Mailstop  E-40,  Atlanta,  Georgia  30333, 
telephone  404/639-2918. 

Dated:  May  12. 1993. 
Elvin  HiJyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-11686  Filed  5-17-93;  8:45  am| 

BIUJNO  COOE  41M>-1t-M 


CDC  Advisory  Committee  on  the 
Prevention  of  HiV  infection  (CDC 
ACPHi);  Subcommittee  on  Developing 
Partnerships  for  HIV  Prevention: 
(Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  CDC  ACPHI  Subcommittee  oc 
Developing  Partnerships  for  HIV  Prevention. 


Time  and  Date:  8  a.m.-S  p.m.,  June  7. 
1993. 

Place:  Hyatt  Regency  La  Jolla,  3777  La  Jolla 
Village  Drive,  San  Diego,  California  92122. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  subcommittee  to  review  the  type,  extent, 
and  quality  of  partnerships  between  CDC  and 
nongovernmental  organizations  in  the 
planning  and  implementation  of  a 
comprehensive  HIV  prevention  program. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff.  Committee  Assistant.  Office 
of  the  Associate  Director  for  HIV/ AIDS.  CDC. 
1600  Clifton  Road.  NE.,  Mailstop  E-40. 
Atlanta,  Georgia  30333.  telephone  404/639- 
2918. 

Dated:  May  12. 1993. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-11687  Filed  5-17-93;  8:45  am] 

■HJJNO  COOE  41«0-1*-M 


Advisory  Committee  on  Immunization 
Practices;  IMeetlng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices. 

Times  and  Dates:  1  p.m.-5:30  p.m..  June  2, 
1993.  8:30  a.m.-5  p.m..  June  3. 1993. 

Place:  CDC,  Auditorium  A.  Building  2, 
1600  Qifton  Road.  NE..  Atlanta.  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  sp>ace  available. 

Purpose:  The  committee  is  charged  with 
advising  the  Director.  CDC,  on  the 
appropriate  uses  of  immunizing  agents. 

Matters  To  Be  Discussed:  The  committee 
will  discuss  BCG  meta-analyses;  group  C 
meningococcal  meningitis  clusters;  varicella 
disease  and  vaccine;  adult  immunization 
issues,  including  the  appropriate  age  for 
pneumococcal  vaccination  and  the  need  for 
regular  booster  doses  of  tetanus-diphtheria 
vaccines;  and  recommendations  for  use  of 
antiviral  agents  for  the  prevention  of 
influenza  type  A. 

The  agenda  also  Includes  a  presentation  on 
simplification  of  immunization;  new  Vi- 
polysaccharide  vaccine  for  typhoid  fever;  a 
new  Haemophilus  influenza  type  b  vaccine 
statement;  guidelines  on  IG  measles 
prophylaxis;  bone  marrow  transplant:  Food 
and  Drug  Administration  and  National 
Institutes  of  Health  report  on  vaccine 
licensure  and  research;  update  on  the 
National  Vaccine  Program;  and  an  Injury 
Compensation  Program  update.  Other  matters 
of  relevance  among  the  committee's 
objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  a» 
priorities  dictate. 
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Contact  Person  for  More  Information: 
Gloria  A.  Kovach.  Staff  Specialist,  CDC  (1- 
B72).  1600  Cliflon  Road,  NE..  Mailstop  A20. 
Atlanta.  Georgia  30333,  telephone  404/639- 
3851. 

Dated:  May  12, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-11678  Filed  5-17-93;  8:45  am] 

MUJNO  COOC  41«0-1*-M 


Food  and  Drug  Admlnlatratlon 
[DockBt  rto.  93N-0109] 

Houston  Apherasis,  Inc.;  Opportunity 
for  Hearing  on  a  Proposal  To  Revoke 
U.S.  License  No.  990 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  a  bearing  on  a  proposal 
to  revoke  the  establishment  license  (U.S. 
License  No.  990)  and  product  licenses 
issued  to  Houston  Apheresis,  Inc.,  for 
the  manufacture  of  Whole  Blood,  Red 
Blood  Cells,  Plasma,  and  Fresh  Frozen 
Plasma.  The  proposed  revocation  is 
based  on  the  inability  of  authorized 
FDA  employees  to  conduct  an 
inspection  of  this  facility,  which  is  no 
longer  in  operation. 
DATES:  The  firm  may  submit  written 
requests  for  a  hearing  to  the  Dockets 
Management  Branch  by  June  17, 1993, 
and  any  data  and  information  justifying 
a  hearing  by  July  19, 1993.  Other 
interested  persons  may  submit  written 
comments  on  the  proposed  revocation 
by  July  19. 1993. 

ADDRESSES:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  written 
comments  on  the  proposed  revocation 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448,  301-295-9074. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
initiating  proceedings  to  revoke  the 
establishment  license  (U.S.  License  990) 
and  product  licenses  issued  to  Houston 
Apheresis,  Inc.,  formerly  located  at  9265 
Kirby  Dr..  Houston.  TX  77054.  for  the 
manufacture  of  Whole  Blood.  Red  Blood 
Cells.  Plasma,  and  Fresh  Frozen  Plasma. 


Proceedings  to  revoke  the  licenses  are 
being  initiated  because  an  attempt  for 
onsite  inspection  by  FDA  revealed  that 
the  facility  was  no  longer  in  operation. 

On  March  26, 1991,  an  FDA 
investigator  attempted  to  conduct  an 
inspection  of  Houston  Apheresis,  Inc., 
and  found  that  the  facility  was  vacant. 
The  FDA  investigator  called  the  firm's 
telephone  number  and  received  a 
continuous  busy  signal.  Because  the 
post  office  reported  that  the  forwarding 
address  for  Houston  Apheresis,  Inc., 
was  the  home  address  of  the 
Responsible  Head,  on  April  1  and  4. 

1991.  the  FDA  investigator  went  to  the 
home  of  the  Responsible  Head  of 
Houston  Apheresis.  Inc.,  and  left 
messages  to  contact  the  investigator  at 
the  office.  Two  messages  were  also  left 
on  the  home  telephone  number  of  the 
Responsible  Head  to  contact  the 
investigator.  The  Responsible  Head  did 
not  return  any  calls. 

In  a  letter  sent  to  Houston  Apheresis, 
Inc..  dated  June  25. 1991.  and  returned 
as  undeliverable  on  July  12. 1991,  FDA 
requested  voluntary  revocation  of  the 
licenses  for  the  manufacture  of  Whole 
Blood.  Red  Blood  Cells.  Plasma,  and 
Fresh  Frozen  Plasma  on  the  basis  that 
the  firm  was  no  longer  in  operation.  The 
letter  also  advised  the  Responsible  Head 
that,  under  21  CFR  601.5(b),  a  license 
may  be  revoked  after  reasonable  efforts 
have  been  unable  to  gain  access  to  an 
establishment  for  the  purposes  of 
conducting  an  inspection.  In  a  certified 
letter  to  the  firm  dated  October  26, 1992, 
FDA  indicated  that  following  repeated 
attempts  to  conduct  an  inspection  and 
to  contact  the  Responsible  Head  by 
telephone,  a  meaningful  inspection 
could  not  be  made  of  the  establishment. 
In  the  same  letter,  FDA  issued  the  firm 
notice  of  FDA's  intent  to  revoke  U.S. 
License  No.  990  and  announced  its 
intent  to  offer  an  opportunity  for  a 
hearing. 

Because  FDA  made  reasonable  efforts 
to  notify  the  Responsible  Head  of  the 
proposed  revocation  and  because  no 
response  was  received  from  the 
Responsible  Head,  FDA  is  proceeding 
pursuant  to  21  CFR  12.21(b)  and 
publishing  a  notice  of  an  opportunity 
for  a  hearing  on  a  proposal  to  revoke  the 
licenses  of  the  above  establishment. 

FDA  has  placed  copies  of  the 
documents  relevant  to  the  proposed 
license  revocation  on  file  with  the 
Dockets  Management  Branch  (address 
above)  under  the  docket  number  found 
in  brackets  in  the  heading  of  this  notice. 
These  documents  include  the  following: 
Summary  of  Findings,  April  9, 1991 
(Endorsement— Form  FDA  481);  FDA 
letters  of  June  25. 1991.  and  October  26. 

1992.  These  documents  are  available  for 


public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Houston  Apheresis,  Inc.,  may  submit 
written  requests  for  a  hearing  to  the 
Dockets  Management  Branch  by  June 
17, 1993,  and  any  data  and  information 
justifying  a  hearing  must  be  submitted 
by  July  19, 1993.  Other  interested 
persons  may  submit  comments  on  the 
proposed  license  revocation  to  the 
Dockets  Management  Branch  by  July  19. 
1993.  The  failure  of  the  licensee  to  file 
a  timely  written  request  for  a  hearing 
constitutes  an  election  by  the  licensee 
not  to  avail  itself  of  the  opportunity  for 
a  hearing  concerning  the  proposed 
license  revocation. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for  a 
hearing,  notice  of  appearance  and 
request  for  a  hearing,  grant  or  denial  of 
a  hearing,  and  submission  of  data  and 
information  to  justify  a  hearing  on  a 
proposed  revocation  of  a  license  are 
contained  in  21  CFR  parts  12  and  601. 
A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but 
must  set  forth  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  submitted  in  support  of  the 
request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing,  or  if  a  request  for 
a  hearing  is  not  made  within  the 
requested  time  with  the  required  format 
or  required  analyses,  the  Commissioner 
of  Food  and  Drugs  will  deny  the  hearing 
request,  making  available  the  findings 
and  conclusions  that  justify  the  denial. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA,  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  fi'om  public 
disclosure  under  21  CFR  10.20(j)(2)(i). 
21  U.S.C.  331(j),  or  18  U.S.C.  1905,  may  . 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  (sec.  351  (42  U.S.C. 
262))  and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (sees.  201,  501,  502,  505, 
701  (21  U.S.C.  321,  351,  352,  355,  371)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.67). 
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Dated:  May  3, 1993. 

KaduyB  C  Zeoa, 

Director,  Center  for  Biologica  Evaluation  and 
Research. 

IFR  Doc.  93-11418  Piled  5-1»-93;  8:45  ami 

MJJNa  cooc  4iae-oi-r 

(Ooctot  No.  92H-0371] 

Nsw  Drug  Appllcatlona;  RafuMi  To 
Flla;  Meeting  of  Review  Committee 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment,  and  the  first  regular 
meeting,  of  a  standing  committee  in  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  to  conduct  periodic  review  of 
CDER's  use  of  its  refusal  to  file  (RTF) 
procedure,  by  which  it  refuses  to  file 
new  drug  applications  (NDA's)  that  are 
fecially  deficient  under  FDA's 
regulations.  This  committee  has  been 
established  on  a  1-year  trial  basis.  FDA 
invites  NDA  applicants  to  use  the 
committee's  confidential  mechanism  to 
request  review  of  any  RTF  decision 
during  the  past  12  months. 
DATES:  The  first  regular  meeting  of  the 
committee  will  be  held  in  July  1993. 
Submit  requests  for  review  by  June  17, 
1993. 

AOORESSES:  Submit  RTF  review  requests 
to  Amanda  B.  Pedersen,  FDA  Chief 
Mediator  and  Ombudsman,  Office  of  the 
Commissioner  (HF-7),  Food  and  Drug 
Administration,  rm.  14-105,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-1306. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Jones,  Center  for  Drug 
Evaluation  and  Research  (HFD-6),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
2894. 

SUPPt^MENTARY  INFORMATION:  The 
importance  to  the  public  health  of 
getting  new  drug  therapies  on  the 
market  as  efficiently  as  possible  has 
made  improving  the  new  drug 
evaluation  process  an  FDA  priority  for 
a  number  of  years.  In  the  Federal 
Register  of  February  22. 1985  (50  FR 
7452),  FDA  revised  its  regulations  to 
streamline  the  process  for  submitting 
and  reviewing  NDA's.  FDA 
supplemented  these  regulations  with 
extensive  guidelines  to  applicants  on 
how  to  prepare  complete  applications 
and  thus  facilitate  agency  review  (52  FR 
10819.  April  3. 1987).  FDA  similarly 
revised  its  investigational  new  drug 
application  (IND)  regulations  in  1987  to 
clarify  and  simplify  the  rules  governing 


clinical  testing  of  new  drugs  (52  FR 
8798.  March  19. 1987).  FDA  has  further 
refined  drug  approval  procedures  to 
expedite  marketing  approval  for 
therapies  for  serious  or  life-threatening 
ilbiesses  (53  FR  41516,  October  21. 
1988;  57  FR  58942,  December  11, 1992) 
and  to  make  such  therapies  available 
prior  to  marketing  approval  through 
mechanisms  such  as  the  treatment  IND 
(52  FR  19466.  May  22. 1987)  and  the 
parallel  track  (57  FR  13250.  April  15. 
1992)  initiatives.  The  meeting  described 
in  this  notice  continues  the  agency 
efforts  to  promote  the  timely,  efficient, 
and  consistent  review  of  NDA's. 

CDER  is  aware  that  a  clear,  well- 
understood,  and  consistently  applied 
RTF  policy  could  improve  substantially 
the  efficiency  of  the  new  drug 
evaluation  process.  CDER  recognizes 
that  the  practice  of  submitting  an 
incomplete  or  inadequate  application 
and  then  providing  additional 
information  during  an  extended  review 
period  is  inherently  inefficient  and 
wasteful  of  agency  resources.  It  also  is 
unfair  to  those  applicants  who  fulfill 
their  scientific  and  legal  obligations  by 
submitting  complete  apphcations  whose 
review  may  be  delayed  while 
incomplete  applications,  submitted 
earlier,  imdergo  review  and  repair. 

FDA  regulations  on  filing 
applications,  including  grounds  and 
procedures  for  refusals  to  file,  are  found 
in  S  314.101  (21  CFR  314.101).  hi  the 
past,  some  review  divisions  in  CDER 
have  refused  to  file  applications  only 
where  the  deficiencies  were  extreme, 
e.g.,  the  total  omission  of  a  section 
required  by  21  CFR  314.50,  or  the 
absence  of  any  study  even  aivuably 
adequate  and  well  controlled,  while 
others  have  applied  this  regulation  more 
broadly.  When  deciding  whether  to  file 
an  application,  CDER  will  exercise 
discretion,  particularly  when  the 
apphcation  is  for  a  medically  important 
drug.  CDER  intends  to  make  every  effort 
to  promote  rapid  development  and 
review  of  applications. 

Although  an  RTF  is  not  a  final 
determination,  it  is  a  significant  step 
that  delays,  at  least  for  a  time,  full 
review  of  an  application.  The  applicant 
who  receives  an  RTF  notification  may 
request  an  informal  conference  with  the 
agency  and.  thereafter,  may  ask  that  the 
application  be  filed  over  protest  as 
described  under  §  314.101(a)(3)  (see  57 
FR  17950  at  17987,  April  28,  1992). 
CDER  believes  that  an  RTF  decision  is. 
in  general,  of  benefit  to  apphcants  as  an 
early  signal  that  the  application  has 
major  deficiencies  that  would,  most 
probably,  result  in  a  not  approvable 
action  or  would  introduce  serious 
impediments  to  a  prompt  review. 


To  assess  the  scientific  and 
procedural  quality  of  RTF  decisions. 
CDER  will  periodically  convene  a 
committee  of  senior  officials  to  review 
RTF  decisions.  The  review  committee 
will  examine  selected  RTF's  to  assess, 
among  other  things,  the  consistency  of 
RTF  practices  across  new  drug 
evaluation  offices  and  divisions,  the 
need  for  additional  guidance  on  NDA 
content  and  format,  and  the  need  to 
modify  FDA's  RTF  policy. 

The  RTF  review  committee  consists  of 
senior  CDER  officials,  a  senior  official 
from  the  Center  for  Biologies  Evaluation 
and  Research,  and  FDA's  Chief  Mediator 
and  Ombudsman.  The  committee  will 
conduct  three  to  four  meetings  over  the 
next  12  months  on  a  trial  basis  to  review 
a  limited  number  of  NDA's  that  the 
agency  has  refused  to  file,  some  chosen 
randomly,  some  proposed  for  review  by 
applicants. 

The  committee  held  pilot  meetings  on 
September  24, 1992.  and  April  1, 1993. 
At  these  meetings,  the  committee 
reviewed  several  NDA's  that  CDER  has 
refused  to  file  that  were  selected  by  the 
Office  of  the  FDA  Chief  Mediator  and 
Ombudsman.  For  the  first  regular 
meeting,  applicants  should  submit 
RTF's  proposed  for  committee  review  to 
the  FDA  Chief  Mediator  and 
Ombudsman,  who  will  be  responsible 
for  compiling  the  list  of  RTF  decisions 
for  committee  consideration.  The 
committee  and  CDER  staff  (with  the 
exception  of  the  FDA  Chief  Mediator 
and  Ombudsman)  will  not  be  advised, 
either  in  the  review  process  or 
thereafter,  which  of  the  RTF's  were 
randomly  chosen  and  which  were 
submitted  by  applicants.  The  committee 
will  evaluate  the  selected  decisions  for 
scientific  content  and  consistency  with 
agency  regulations  and  CDER  policy. 

Because  the  committee's  deliberations 
will  deal  with  confidential  commercial 
information,  all  meetings  will  be  closed 
to  the  public.  The  committee's 
deliberations  will  be  reported  in  the 
minutes  of  the  meeting,  Although  those 
minutes  will  not  be  publicly  available 
because  they  will  contain  privileged 
commercial  information,  summaries  of 
the  committee's  deliberations,  with  all 
such  privileged  commercial  information 
omitted,  will  be  available  from  the  FDA 
Chief  Mediator  and  Ombudsman.  If, 
following  the  committee's  review,  an 
RTF  decision  changes,  the  reviewing 
division  will  notify  the  applicant  of  the 
change. 

FDA  invites  applicants  to  submit  to 
the  FDA  Chief  Mediator  and 
Ombudsman  the  name  and  number  of  * 
any  NDA  that  CDER  refused  to  file 
during  the  past  12  months  that  they 
want  the  committee  to  review  at  its  next 
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meeting.  Submissions  should  be  made 
by  June  17, 1993,  to  Amanda  B. 
Padersen,  FDA  Chief  Mediator  and 
Ombudsman  (address  above). 

Dated:  May  11. 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  93-11708  Filed  5-17-93;  8:45  am) 

MUMQ  COOC  41«>-ei-F 

[Docket  No.  76G-0189] 

Market  Basket;  Withdrawal  of  GRAS 
Affirmation  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKMi  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
6G0058)  requesting  that  the  agency 
afHrm  that  chlorine  spray  containing 
180  parts  per  million  (ppm)  of  chlorine 
in  water  for  use  as  a  spray  on  beef 
carcasses  is  generally  recognized  as  safe 
(GRAS). 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumtwch,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-254-9519. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  7,  1976 
(41  FR  37658),  FDA  published  a  notice 
announcing  that  a  petition  (GRASP 
6G0058)  had  been  filed  by  Market 
Basket,  6014  South  Eastern.  Los 
Angeles.  CA  90022.  This  petition  asked 
that  the  agency  affirm  that  chlorine 
spray  containing  180  ppm  of  chlorine  in 
water  for  use  as  a  spray  on  beef 
carcasses  is  GRAS. 

On  October  30, 1981,  FDA  asked  the 
firm  for  additional  data  to  support  the 
petition.  The  last  correspondence  from 
the  petitioner  was  a  letter  dated 
February  11, 1982.  This  letter  did  not 
respond  to  the  agency's  request  for 
additional  information  to  affirm  that  the 
petitioned  use  of  chlorine  spray  is 
GRAS.  Moreover,  the  petitioner  has 
submitted  no  further  information  or  data 
to  the  agency. 

On  November  20. 1992.  the  agency 
sent  a  letter  to  the  firm  requesting  the 
additional  data  and  asking  for  a 
statement  of  the  firm's  intent  with 
regard  to  the  petition.  FDA  advised  that 
if  the  requested  information  could  not 
be  submitted  within  30  days  of  the  date 
of  the  letter,  then  the  petition  should  be 
withdrawn,  (^erwise,  the  agency 
would  proceed  to  publish  a  notice  in  the 
Federal  Register  to  withdraw  or  deny 


the  petition.  The  letter  sent  by  special 
carrier  could  not  be  delivered  to  the 
petitioner's  last  knovtm  address:  13100 
Molette  St..  Santa  Fe  Springs,  CA  90670. 
and  was  returned  to  the  agency. 
Therefore,  the  agency  is  aimouncing 
that  it  considers  this  petition  to  be 
withdrawn  by  the  firm,  without 
prejudice  to  a  future  filing,  in 
accordance  with  21  CFR  171.7(b). 

Dated:  May  7, 1993. 
DougUt  L.  Archer, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

IFR  Doc.  93-11642  Filed  5-17-93;  8:45  am) 
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[Docket  No.  93E-0147] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lamlsll  Cream 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Lamisil 
Cream  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karin  L.  Bolte.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 


products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  startf 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  granU 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Lamisil  Cream. 
Lamisil  Cream  (terbinafine 
hydrochloride)  is  indicated  for  the 
topical  treatment  of  the  following 
dermatologic  infections:  interdigital 
tinea  pedis  (athlete's  foot),  tinea  cruris 
(jock  itch),  or  tinea  corporis  (ringworm) 
because  of  Epiderwophyton  floccosum, 
Trichophyton  mentagrophytes.  or  T. 
rubrum.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Lamisil  Cream  (U.S. 
Patent  No.  4,755,534)  from  Sandoz.  Ltd., 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  April  13. 1993.  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Lamisil  Cream  represented 
the  first  commercial  marketing  or  use  of 
the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Lamisil  Cream  is  3,464  days.  Of  this 
time.  2.917  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  547  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective:  July 
9, 1983.  The  applicant  claims  June  6. 
1983,  as  the  date  the  investigational  new 
drug  application  (IND)  became  effective 
However.  FDA  records  indicate  thai  the 
IND  effective  date  was  July  9.  1983. 
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which  was  30  days  after  FDA  receipt  of 
thelND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  July  3, 1991.  The 
applicant  claims  June  30, 1991,  as  the 
date  the  new  drug  application  (NDA)  for 
Lamisil  Cream  (NDA  20-192)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-192  was 
initially  submitted  on  July  3, 1991. 

3.  The  date  the  application  was 
approved:  December  30, 1992.  FDA  has 
veriHed  the  applicant's  claim  that  NDA 
20-192  was  approved  on  December  30, 
1992. 

!  This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potentid!  length  of  a  patent  extension. 
Howevur,  the  U.S.  Patent  and 
Trademark  Office  apphes  several 
statuto.ry  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  543  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  19, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above]  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  15, 1993,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess.,  pp.  41-42, 
19B4.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identifiod  with  the 
docket  number  found  in  brackets  in  the 
headmg  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Qockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

joated:  May  10. 1993. 
Sluarl  L.  Nightingale, 

Agfociate  Commissioner  for  Health  Affairs. 
IPR  Doc.  93-11641  Filed  5-17-93;  8:45  am) 
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[Dodwt  No.  93N-0156] 

Report  on  Voluntary  Compliance  by 
Food  Retallert  In  Providing  Nutrition 
LakMiIng  Infornuition  for  Raw  Fruit  and 
Vegetables  and  for  Raw  R«h; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

AcnoN:  Notice. 

SUMUARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabihty  of  a  report  entitled  "Report 
on  Voluntary  Compliance  by  Food 
Retailers  in  Providing  Nutrition 
Labeling  Information  for  Raw  Fruit  and 
Vegetables  and  for  Raw  Fish."  The 
report  was  prepared  by  the  Division  of 
Technical  Evaluation,  Office  of  Food 
Labeling,  Center  for  Food  Safety  and 
Applied  Nutrition,  FDA. 
DATES:  The  report  is  available  on  May  8, 
1993.  Comments  may  be  received  at  any 
time. 

ADDRESSES:  Submit  written  comments 
and  requests  for  single  copies  of  the 
report  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
Comments  and  requests  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  The  report 
and  received  comments  are  available  for 
public  examination  at  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  Bender,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4466. 
SUPPLEMENTARY  INFORMATION:  The 

Nutrition  Labeling  ejid  Education  Act  of 
1990  (the  1990  amendments)  amended 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  to  require,  among  other 
things,  that  under  .section  403(q)(4)  (21 
U.S.C.  343  {q)(4)).  FDA:  (1)  Identify  the 
20  most  frequently  consumed  raw  fruit, 
vegetables,  and  fish  in  the  United  States: 
(2)  establish  guidelines  for  the  voluntary 
nutrition  labeling  of  raw  frjit  and 
vegetables  and  of  raw  fish;  and  (3)  issue 
regulations  that  define  "substantial 
compliance"  with  respect  to  the 
adherence  by  food  retailers  to  those 
guidelines.  In  the  Federal  Register  of 
July  2, 1991  (56  FR  30458).  FDA 
responded  to  those  requirements  by  a 
proposal,  and  in  the  Federal  Register  of 
November  27, 1991  (56  FR  60880),  the 
agency  published  a  final  rule  on  the 


nutrition  labeling  of  raw  fruit, 
vegetables,  and  fish  (corrected  on  March 
6, 1992  (57  FR  8174)). 

FDA  listed  the  20  most  frequently 
consumed  raw  fruit.  vegHtables,  and  fish 
in  S  101.44  (21  CFR  101.44).  In  §  101.45 
(21  CFR  101.45).  FDA  set  forth 
guidelines  on  how  these  foods  are  to  be 
nutrition  labeled.  Under  these 
guidelines,  nutrition  labeling 
information  may  be  provided  within  the 
retail  departments  where  raw  fruit  and 
vegetables  and  raw  fish  are  sold. 
Information  may  be  made  available  in 
signs,  posters,  brochures,  notebooks,  or 
leafiets  and  may  be  supplemented  by    . 
video,  live  demonstration,  or  other 
media. 

In  §  101.43  (21  CFR  101.43).  FDA 
defined  substantial  compliance  to  mean 
that  at  least  60  percent  of  the  food 
retailers  sampled  in  a  representative 
survey  provide  nutrition  labeling 
information  (as  specified  in  the 
guidelines)  for  at  least  90  percent  of  the 
foods  that  they  sell  that  am  included  on 
the  listing  of  the  most  frequently 
consumed  raw  fruit  and  vegetables  and 
raw  fish.  FDA  said  that  it  would  make 
separate  determinations  of  substantial 
compliance  for  raw  fruit  and  vegetables 
collectively  and  for  raw  fish 
(§  101.43(a)).  Section  403(q)(4)(C)(ii)  of 
the  act  states  that  if  substantial 
compliance  is  achieved  by  food 
retailers,  FDA  is  to  reassess  voluntary 
labeling  compliance  every  2  years.  If 
substantial  compliance  is  not  achieved, 
the  act  states  that  FDA  is  to  propose  to 
requi.'e  that  any  person  who  offers  raw 
fruit  and  vegetables  or  raw  fish  to 
consumers  provide  nutrition 
information  for  those  foods  (.section 
403(q)(4)(D)(i)oftheact). 

Based  upon  the  results  of  a  study 
conducted  under  contract,  FDA 
concludes  that  substantial  compliance 
by  food  retailers  in  providing  nutrition 
labeling  information  for  thw  fruit  and 
vegetables  and  for  raw  fi&h  has  been  met 
when  measured  against  criteria 
established  in  §  101.43.  In  actuality,  the 
60  percent  compliance  standard  has 
been  well  exceeded.  Aggr^^wate 
percentages  (i.e..  perceni.«,<HS  over  all 
stores  sampled)  for  both  riw  fruit  and 
vegetables  and  for  raw  fish  show  that 
approximately  three-fou.''.h.s  of  the  retail 
food  stores  surveyed  by  field 
representatives  provide  ih«  voluntary 
nutrition  labeling  informdUcn. 

Baseline  data  collected  m  1991.  prior 
to  promulgation  of  the  final  rule  on  the 
nutrition  labeling  of  raw  h^iit, 
vegetables,  and  fish  shovk^ed  that 
virtually  no  food  retailers  provided 
complete  nutrition  labeling  information 
for  raw  fruit  and  vegetables  or  for  raw 
fish.  The  dramatic  increase  Tnim  1391  to 
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1992  in  the  percentage  of  retail  food 
stores  providing  nutrition  labeling 
information  for  raw  produce  and  for  raw 
fish  represents  a  highly  significant 
response  to  both  the  1990  amendments 
and  the  agency's  regulations  in 
implementing  the  1990  amendments. 

Prior  to  the  next  assessment  of 
substantial  compUance  in  1994,  FDA 
will  seek  to  increase  voluntary 
compliance  by  all  stores  by  working 
closely  with  the  trade  associations  and 
providing  assistance,  as  requested,  to 
individual  retail  stores.  FDA  will 
8{>eciBcally  work  with  independent  and 
smaller  stores,  which  are  less  likely  at 
this  time  to  provide  nutrition  labeling 
information.  In  the  next  required  report 
(1995),  FDA  will  pay  particular 
attention  to  the  level  of  compliance  by 
these  segments  of  industry  to  determine 
whether  the  standard  for  substantial 
compliance  should  be  modified  to 
differentiate  between  chains  and 
independent  retail  stores  or  be  based 
upon  levels  of  sales  volume.  If  FDA 
determines  that  such  a  modification  is 
necessary,  it  will  propose  to  modify 
8 101.43  accordingly.  Any  comments 
received  on  the  report  will  be  included 
in  the  administrative  record. 

Dated:  May  12, 1993. 
MkhMl  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  93-11709  Filed  S-17-93;  8:45  am) 
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National  Inatitutaa  of  Health 

National  Heart.  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements,  lliese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel :'HHIBI  SEP  on  Developing 
and  Implemeotinfl  at  the  State  and  Local 
Lovel  Educationaf  Stntegle*  and 


Interventions  for  Controlling  Asthma  in  Inner 
Qty  and  High  Risk  Populations. 

Dates  of  Meeting:  May  23-24, 1993. 

Time  of  Meeting:  7  p.m. 

Place  of  Meeting:  Chevy  Chase  Holiday 
Inn,  Chevy  Chase,  Maryland. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Contact  Person:  David  M.  Monsees,  Jr., 
Ph.D.,  5333  Westbard  Avenue,  room  550, 
Bethesda,  Maryland  20892.  (301)  594-745a 

Name  of  Pane.'-  NHLBI  SEP  on  Improving 
Hyperleosive  Care  for  Inner  City  Minorities. 

Dates  of  Meeting:  ]une  1-2, 1993. 

Time  of  Meeting:  7  p.m. 

Place  of  Meeting:  Stouffer  Concourse  Hotel, 
Arlington,  Virginia. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  C  James  Scheirer,  5333 
Westbard  Avenue,  room  548.  Bethesda, 
Maryland  20892.  (301)  594-7452. 

Name  of  Panel:  NHLBI  SEP  on  Second 
Survey  of  Pediatric  Preventive  Cardiology. 

Dates  of  Meeting:  June  8-9, 1993. 

Time  of  Meeting:  7  p.m. 

Place  of  Meeting:  Holiday  Inn,  Bethesda, 
Maryland. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Contact  Person:  Dr.  Anthony  M.  Coelho, 
Jr.,  5333  Westbard  Avenue,  room  648, 
Bethesda,  Maryland  20692.  (301)  594-7485. 

Afajne  of  Panel:  NHLBI  SEP  on 
Cardiovascular  Disease  Cenes  in  Animal 
Models. 

Dates  of  Meeting:  June  9-10, 1993. 

Time  of  Meeting:  7:30  p.m. 

Place  of  Meeting:  Holiday  Inn,  Chevy 
Chase,  Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Andre  Premen.  5333 
Westbard  Avenue,  room  5A10.  Bethesda. 
Maryland  20892.  (301)  594-7481. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  May  11. 1993. 
Susan  K.  Fddiaaii, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-11802  Filed  5-17-93;  8:45  am] 
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Subttance  Abuse  and  Mental  Health 
Services  Administration 

Demonstration  Grant  Program  for 
Unkir>g  Community-Based  Primary 
Care,  Subatance  Abuse.  HIV/AIDS,  and 
Mental  Health  Treatment  Servicea 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Notice  of  availability  of  funds. 

•niKHXiCnON:  The  Center  for  Substance 
Abuse  Treatment  (CAST)  and  the 
Bureau  of  Primary  Health  Care  (BPHC) 


are  soliciting  applications  for 
demonstration  projects  designed  to 
build  linkages  among  community-based 
providers  of  primary  health  care, 
alcohol,  substance  abuse.  HIV/AIDS, 
cuid  mental  health  treatment  services  to 
deliver  integrated  services  to  more 
effectively  address  the  health  needs  of 
injecting  drug  users  (IDUs).  other  high 
risk  substance  abusers,  their  sex 
partners,  and  particularly  substance 
abusers  who  are  members  of  critical 
populations.  Funded  projects  will  be 
those  that  demonstrate  the  most 

E remising  organizational  models  that 
ave  multiple  links  with  community 
service  networks  and  county,  city  and 
Stale  delivery  systems,  enhancing  their 
ability  to  access  resources  and  deliver  to 
clients  an  integrated  package  of  primary 
health  care,  alcohol,  substance  aouse. 
HTV/AIDS.  and  mental  health  treatment 
services.  Approximately  $7.8  million 
will  be  available  to  support  an  estimated 
20  to  30  demonstration  projects.  It  is 
expected  that  awards  will  range  from 
about  $275,00  to  $500,000.  including  all 
direct  and  indirect  costs.  The  number 
and  size  of  grant  awards  will  depend  the 
availability  of  funds  at  the  time  of 
award. 

Support  may  be  requested  for  a 
project  period  of  up  to  3  yeare. 
Depending  on  the  availability  of  funds 
in  FY  1996,  CSAT  may  announce  the 
availability  of  additional  funds  for  up  to 
two  additional  years  following  the 
initial  three  year  project  period.  If 
continuation  funds  are  available  after 
the  initial  project  period,  they  will  be 
awarded  on  a  competitive  basis, 
according  to  the  extent  to  which  Grantee 
projects  have  accomplished  the  goals  of 
this  procram. 

In  addition  to  this  request  for 
applications  (RFA).  CSAT  is  authorized 
by  section  508  of  the  Public  Health 
Service  Act  to  support  under  a  separate 
announcement,  AS-93-03,  the 
enhancement  or  creation  of  new 
addiction  treatment  capacity  for 
comprehensive,  residential  treatment 
programs  for  alcohol  and  other  drug 
abusing  women  who  are  pregnant  and/ 
or  postpartum,  and  their  infants  and 
children.  CSAT  is  also  supporting  under 
a  separate  announcement,  AS-93-05, 
expansion  of  comprehensive,  high 
quality  residential  treatment  services  for 
women  who  are  not  pregnant  or 
postpartum  and  their  dependent 
children  who  suffer  from  alcohol  and 
other  drug  abuse  problems.  CSAT  is  also 
continuing  its  Critical  Populations 
E)emonstration  grant  program, 
announcement  AS-93-02,  to  improve 
and  exjpand  the  provision  of  alcohol  and 
other  drug  treatment  services  (not 
limited  to  residential  treatment)  for 
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specific  critical  population  subgroups, 
including  adolescents,  female  addicts 
and  (heir  children,  racial  and  ethnic 
minorities,  or  individuals  in  rural  areas. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
FMIS-led  national  activity  for  setting 
jbealth  care  pnonties  areas.  This  Request 
for  Applications.  "Linkage  of 
iCommunity-Based  Health  Care 
Services."  is  related  to  the  Healthy 
People  2000  objectives  established  for 
prevention  and  treatment  of  Alcohol 
and  Other  Drug  Abuse  (Chapter  4):  HIV 
lnfe<:lion  (Chapter  18):  and  Mental 
Health  (Chapter  6).  Potential  applicants 
imay  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Slock  No.  017-001- 
00474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
jDfMuments.  Government  Printing 
Office.  Washington,  DC  20402-9325 
|f Telephone  202-783-3238). 
:«6CEiPT  DATES:  The  deadline  for  the 
initial  receipt  of  applications  is  July  13, 
1993.  Applications  must  be  received  by 
the  Center  for  Substance  Abuse 
Treatment  Programs  at  the  address 
>>elow  on  or  before  the  deadline  dates. 
CONSEQUENCES  OF  LATE  SUBMISSION: 
Applications  received  after  the  specified 
receipt  date  will  not  be  accepted  and 
will  be  returned  to  the  applicant 
without  review. 

ADDRESSES:  Completed  applications 
should  be  sent  to:  Center  for  substance 
Abuse  Treatment  Programs,  United 
Information  Systems,  3206  Tower  Oaks 
Blvd..  Rockville,  MD  20852. 

Grant  application  kits  (including 
Form  PHS  5161-1,  with  Standard  Form 
424,  complete  application  procedures, 
and  accompanying  guidance  materials 
for  the  narrative  approved  under  0MB 
TMo.  0937-0189)  may  be  obtained  from: 
United  Information  Systems,  3206 
Tower  Oaks  Boulevard,  Rockville, 
Maryland  20852,  (301)  984-4222. 
FOR  FURTHER  MFORMATKM  CONTACT: 

For  program  issues: 
Warren  W.  Hewitt,  Jr.,  Division  of 
Clinical  Programs,  Center  for 
Substance  Abuse  Treatment,  5600 
Fishers  Lane,  Rockwall  n,  7th  Fl., 
Rockville,  MD  20857,  (301)  443-8160. 
Enrique  Fernandez,  M.D.,  Division  of 
Programs  for  Special  Populations, 
Bureau  of  Primary  Healdi  Care,  5600 
Fishers  Lane,  room  9-12,  Rockville, 
Maryland  20857,  (301)  443-6113. 
For  grants  management  issues: 
Grants  Management  Officer,  Center  for 
Substance  Abuse  Treatment,  Rockwall 
n  Building,  10th  Floor,  5600  Fishers 


Lane,  Rockville,  Maryland  20857. 
(301) 443-9665. 

8UPPL£MENTARY  INFORMATION: 

Program  Goals 

CSAT  and  BPHC  share  a  strong 
commitment  to  improve  the  delivery, 
availability  and  effectiveness  of  primary 
care  and  substance  abuse  treatment 
services.  In  keeping  with  this 
commitment.  CSAT/BPHC  will  support 

Projects  designed  to  link  commimity- 
ased  service  providers  to  deliver 
integrated  substance  abuse,  primary 
care,  mental  health  and  HIV/ AIDS 
treatment,  in  an  effort  to  improve  early 
detection  and  the  outcomes  of 
treatment.  The  overarching  outcomes  for 
the  linked  systems  of  care  include: 

Substance  Abuse  Treatment  Outcome 
Goals 

•  Reduce  alcohol  and  drug  use. 

•  Reduce  patient/client  morbidity/ 
mortality,  especially  incidence  of  HIV 
infection,  TB,  and  STDs. 

•  Improve  overall  psychiatric, 

Esychological,  and  emotional  well- 
sing. 

•  Enhance  socio-economic  well-being 
as  measured  by  improved  family 
functioning,  enhanced  vocational 
aptitude  and  educational  performance, 
increased  employment  and  stable  living 
situations. 

•  E)ecrease  criminal  involvement. 

•  Maximize  rates  of  retention  in 
treatment. 

Primary  Health  Care  Outcomes 

•  Increase  early  identification  and 
treatment  for  HIV/ AIDS.  STDs.  and  TB. 

•  Reduce  patient/client  morbidity/ 
mortality,  especially  incidence  of  HIV 
infection,  TB,  and  STDs. 

•  Reduce  incidence  of  primary  care 
health  problems  and  other  drug  abuse- 
related  health  problems  such  as 
endocarditis,  septicemia  and  other 
disorders. 

•  Improve  overall  patient/client 
health  performance. 

•  Disease  reduction  in  the 
community. 

•  More  rapid  identification  of 
individuals  with  alcohol  and  drug  abuse 
problems:  multi-program  service 
delivery  for  addiction  treatment  and 
primary  care  services. 

•  Ability  to  assess  individual  bio- 
psycho-social  needs  and  increased 
provision  of  health  and  allied  health 
services  to  those  who  require  such 
intervention. 

•  Increase  knowledge  and 
communication  between  primary  health 
care  professionals,  allied  health  care 
prnfpssionals  and  substance  abuse 
professionals  in  an  effort  to  address  the 


needs  of  substance  abusers  in  a 
comprehensive  manner. 

•  Improve  the  efficiency  of  intra- 
program  and  inter-program 
coordination. 

•  Faciliate  patient/client  receipt  of 
health  and  allied  health  services,  as  well 
as  housing,  transportation  and  other 
necessary  facilitation  and  support. 

The  CSAT  Comprehensive  Care 
Continuum  provides  a  framework  for 
comprehensive  treatment  continuum 
appropriate  for  all  target  i  opulations 
defined  under  this  announcement.  The 
CSAT  Comprehensive  Care  Continuum 
is  a  process  guideline,  however,  and  is 
not  specific  to  modality,  setting  or  target 
populations.  Applicant  are  expected  to 
utilize  the  CSAT  Continuum  as  a  basis 
for  structuring  an  array  of  assessment, 
treatment,  support  services,  case- 
management  and  evaluation  strategies 
that  will  suit  the  needs  of  their  target 
populations. 

Not  all  components  of  the  CSAT 
Comprehensive  Care  Continuum  may  be 
appropriate  for  every  target  population. 
Moreover,  it  is  expected  that  treatment 
settings,  staff  capabilities,  and  the  array 
and  frequency  of  services  contained  in 
applicant  proposals  will  specifically 
address  the  needs  of  the  target 
population(s)  as  defined  in  the  needs 
assessment  component  of  each  proposal. 

Target  Population(8) 

Applicants  may  propose  projects 
designed  to  address  the  needs  of  one  or 
more  of  the  following  designated  target 
populations. 

•  Adolescents — alcohol  and/or  drug 
involved  individuals  (males  and 
females)  ages  10-18,  especially  those 
who  are  homeless,  chronic  truants  or 
who  have  dropped  out  of  school;  or  who 
are  at  high  risk  for  the  consequences  of 
sustained  substance  abuse,  including 
early  death  due  to  suicide,  homicide  or 
accidents  directly  related  to 
intoxication,  overdose,  HIV,  STDs,  TB 
and  other  infections. 

•  Substance  abusing  women  and  their 
children — females  over  the  age  of  18 
with  or  without  children,  or  females 
with  children  regardless  of  age;  children 
include  individuals  from  birth  to  age  10. 

•  Racial  and  ethnic  minority 
populations — individuals  who  are 
members  of  racial/ethnic  minority 
groups  over  the  age  of  18,  especially 
those  who  live  at  or  below  the  poverty 
line  and  are  fiequently  not  covered  in 
other  target  population  categories, 
including:  Native  American,  Alaskan 
Native,  Black  American,  Hispanic,  and 
Asian/Pacific  Islander  populations, 
particularly  adult  males. 

•  Residents  of  public  housing — 
residents  holding  a  lease  for  public 
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housing  units  within  cluster 
communities  that  are  subsidized  by 
local  and/or  federal  government  and/or 
those  living  in  public  bousing  illegally 
(not  under  lease),  or  families  "doubling- 
up"  with  a  resident  leaseholder. 

•  Individuals  hving  in  rural  areas, 
including  migrant  £arm  workers — a  rural 
area  is  one — "where  a  significant 
number  of  the  population  lives  in  the 
country,  or  in  small  towns  with 
populations  of  less  than  5,000. 
Exceptions  could  include  a  large  rural 
county  with  a  major  city  (greater  than 
10.000).  but  at  least  30-40%  of  the 
population  of  the  catchment  area  live  in 
the  country."  (National  Rural  Institute 
on  Alcohol  and  Drug  Abuse)  \figrant 
form  workers  and  their  families  do  not 
live  permanently  in  the  geographic  area 
but  move  after  seasonal  labor  is 
complete. 

Applicants  are  also  encouraged  to 
submit  proposals  that  address  the  needs 
of  individuals  who  belong  to  one  or 
more  of  the  above  critical  populations 
and  who  may  be  considered  disabled 
under  the  provisions  of  the  Americans 
with  Disabilities  Act  of  1990.  This  Act 
defines,  "disabiUty"  as:  (a)  A  physical 
or  mental  impairment  that  substantially 
limits  one  or  more  of  the  major  life 
activities  of  such  individual,  (b)  A 
record  of  such  an  impairment,  or  (c) 
Being  regarded  as  having  such  an 
impairment.  Applications  proposing  to 
serve  the  needs  of  homeless  individuals 
who  fit  one  or  more  of  the  above  are 
encouraged. 

Eligibility 

Applicants 

Eligible  applicants  include  any  public 
or  nonprofit  private  community-based 
entity,  including;  addiction  treatment 
programs;  community  migrant  health 
centers;  state  and  local  health 
departments;  homeless  or  public 
housing  primary  care  programs;  HTV/ 
AIDS  prevention  and  treatment 
programs.  Applicants  must  have 
provided  health  or  allied  health  services 
to  the  target  population  (s)  for  at  least  2 
years. 

Provider  Applicant  Eligibility 

Evidence  of  capability  to  perform 
must  accompany  each  application  must 
consist  of  at  least  one  of  the  following: 

1.  Documentation  of  the  existence  of 
an  infrastructure  upon  which  to  initiate 
each  component  of  a  treatment  program 
for  the  target  population.  Such 
documentation  must  be  in  the  form  of 
a  letter  from  the  Single  State  Agency  for 
Alcohol  and  Drug  Abuse  (SSA).  or  the 
governmental  entity  (e.g.  county, 
regional  or  city)  immediately 


responsible  for  monitoring,  overseeing 
or  administering  addiction  treatment  or 
other  health  and  human  services  in  the 
provider's  jurisdiction. 

2.  Documentation  that  the  provider,  or 
at  least  one  member  of  a  provider 
network,  has  provided  primary  care, 
substance  abuse  treatment  or  recovery 
services  to  the  target  population  for  a 
minimum  of  two  years  prior  to  the  date 
of  application.  A  networii  may  consist  of 
related  health  and  human  services 
agencies  or  social  institutions  (e.g., 
justice  agencies).  All  members  of  the 
network  must  provide  written 
endorsement  of  any  proposal  made  on 
behalf  of  the  network.  Ine  endorsement 
must  be  forwarded  as  part  of  the 
provider's  proposal. 

A  letter  from  the  SSA,  or  the 
governmental  entity  (e.g.  county, 
regional  or  city)  immediately 
responsible  for  monitoring,  overseeing 
or  administering  addiction  treatment  or 
other  health  and  human  services  in  the 
provider's  jurisdiction,  certifying  the 
provider's  experience,  as  above,  will 
suffice  to  meet  this  requirement. 

3.  Documentation  that  the  provider  is 
licensed  or  accredited  to  provide 
substance  abuse  treatment  or  recovery 
services  by  appropriate  certification  or 
credentialing  bodies  (e.g.  State  or  sub- 
state  licensing,  Joint  Commission  on 
Accreditation  for  Health  Organizations, 
Commission  on  Accreditation  of 
Rehabihtation  Facilities).  Such 
documentation  may  be  in  one  of  two 
forms: 

•  A  notarized  copy  of  the  provider's 
license  or  certification  of  accreditation, 
or: 

•  A  letter  from  the  SSA,  or  the 
governmental  entity  (e.g.  county, 
regional  or  city)  immediately 
responsible  for  monitoring,  overseeing 
or  administering  addiction  treatment  or 
other  health  and  human  services  in  the 
provider's  jurisdiction,  certifying  the 
provider's  licensure  status  (addiction 
treatment  program,  mental  health  care 
program,  primary  health  care  facility, 
rehabilitation  facility,  recovery  home, 
etc.). 

Facility 

In  cases  where  the  provider's  proposal 
involves  the  use  of  facilities  on  a  site 
where  addiction  treatment  and/or 
primary  health  care  or  related  services 
do  not  presently  exist,  the 
documentation  provided  must  attest  to 
the  fact  that  a  suitable  and  accessible 
facility  is  available,  and  is  in 
compliance  with,  or  capable  of  being 
readily  brought  into  compliance  with, 
all  State  health,  safety  zoning  and  fire 
regulations. 


Nota — Applicants  that  are  not  licensed  or 
accredited  to  provide  substance  abuse 
treatment  or  recovery  services  at  the  time  of 
appltcation  and  tiiat  receive  awards  under 
thjui  announcement  are  expected  to  obtain 
licensure  prior  to  completion  of  the  grant 
project,  except  in  cases  where  the  awardee's 
State  does  not  offer  licensure. 

Special  Requirements 

Supplantation  of  Existing  Funds 

The  intent  of  this  RFA  is  to  support 
new  or  enhanced  services  or  programs. 
Therefore,  award  recipients  may  not 
used  funds  awarded  under  this  RFA  to 
replace  funds  that  are  currently 
supporting  or  are  committed  to  support 
activities  proposed  in  the  application. 

Coordination  With  Other  Federal/Noa- 
Federal  Programs 

Applicants  seeking  support  under  this 
aimouncement  are  encouraged  to 
coordinate  with  other  programs. 
Program  coordination  helps  to  better 
serve  the  multiple  needs  of  the  patient/ 
client  population,  to  maximize  the 
impact  of  available  resources,  and  to 
eliminate  duplication  of  services. 
Applicants  should  identify  the 
coordinating  organizations  by  name  and 
address  and  describe  the  process  to  be 
used  for  coordination  efforts.  Letters  of 
commitment  must  specify  the  type(s) 
and  level  of  support  from  organizations 
(both  Federal  and  non-Federal)  which 
have  agreed  to  work  with  the  applicant 
must  be  attached  to  the  application. 

Intergovernmental  Review 

AppUcations  submitted  in  response  to 
this  announcement  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State 
process.  A  current  listing  of  SPOCs  is 
included  in  the  application  kit. 

The  SPOC  should  send  any  state 
process  recommendations  to  the 
following  address:  Center  for  Substance 
Abuse  Treatment,  Review  Office,  5600 
Fishere  Lane.  Rockwall  II.  10th  Floor, 
Rockville,  Maryland  20857,  Attn:  SPOC 

The  due  date  for  state  process 
recommendations  is  no  later  than  60 
days  after  the  deadline  date  for  the 
receipt  of  applications.  The  Center  for 
Substance  Abuse  Treatment  does  not 
guarantee  to  accommodate  or  explain 
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SPOC  comments  that  are  received  after 
the  60-day  cut-off. 

iPublic  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  only 
community-based  nongovernmental 
applicants  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  heulih  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
[within  their  jurisdictions. 
'    Ck)mmuiiiTy-bas«d  nongovernmental 
japplicants  are  required  to  submit  the 
jibllowing  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  areas(s)  to  be  impmcted 
no  later  than  the  application  receipt 
date. 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  Form  424). 

b.  A  summary  of  the  project  (PHSIS), 
inot  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State 
or  local  health  agencies. 

Applications  submitted  in  response  to 
diis  RFA  will  be  reviewed  for  technical 
imerit  in  accordance  with  the  PHS/ 
SAMHSA/HRSA  peer  review 
procedures  for  grants. 
j    AppUcations  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRC)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review. 

Review  Criteria 

i    The  criteria  that  will  be  used  in 

assessing  technical  merit  of  individual 

applications  submitted  under  this 

announcement,  and  the  relative  weight 

assigned  to  each  criterion,  are  as 

follows: 

1.  Proof  of  Need — 25  points 

•  Adequacy  of  documentation  of  the 
need  for  the  proposed  services. 

•  Extent  to  which  the  number  of 
substance  abusers  in  the  target  area 
exceed  existing  capacity  for  services,  as 
documented  in  the  application 
narrative. 

•  Evidence  of  the  extent  to  which  the 
current  and  proposed  target 
population (s)  meet  the  definitions  of 


high-risk  populations,  as  described  in 
this  announcement. 

•  Extent  to  which  the  target 
population  of  substance  abusers  is 
statistically  defined  by  age,  race, 
ethnicity,  and  other  characteristics. 

•  Extent  to  which  there  is  an  ongoing 
collection  of  incidence  and  prevalence 
data  for  substance  abuse,  HIV,  STDs, 
and  TB  among  the  target  population. 

2.  Relevance/ Adequacy  of  Program 
Design — 25  points 

•  Appropriateness  of  applicant's 
proposed  goals  and  objectives  to  goals  of 
announcement. 

•  Extent  to  which  proposed 
approaches  are  relevant  to  the  target 
population(s). 

•  Extent  to  which  proposed  treatment 
services  are  achievable,  realistic,  and 
consistent  with  the  goals  and  objectives 
stated  in  the  application. 

•  Evidence  that  the  proposed  linkages 
between  primary  health  care,  substance 
abuse,  HIV,  and  mental  health  services 
will  be  established  and  maintained 
through  defined  methods  for  integrating 
the  various  components  of  care. 

•  Compliance  with  and  adequacy  of 
the  service  approaches  required  in  the 
RFA,  with  specific  reference  to: 
procedures  for  identifying,  assessing, 
and  retaining  patients  in  treatment; 
referral  processes;  and  the  proposed 
service  approaches. 

•  Demonstrated  ability  to  implement 
a  gender-specific  and  culturally 
competent  project  as  evidenced  in  such 
areas  as  treatment  strategies,  staffing 
and  evaluation,  reflecting  the 
composition  of  the  target  population. 

•  Evidence  that  the  proposed  project 
builds  on  state-of-the-art  knowledge  of 
primary  care,  substance  abuse  and  HIV 
treatment  and  reflects  current 
knowledge  based  on  services  linkage 
and  integration. 

3.  Provider  Network/ Service  Integration 
Experience — 10  points 

•  Documentation  of  experience  in 
forming  or  participation  in  commimity- 
based  networks  that  involve  substance 
abuse  treatment,  primary  health  care, 
and  mental  health  services. 

•  Documentation  of  experience  in  the 
design  and  delivery  of  integrated 
services  that  involve  substance  abuse 
treatment,  primary  health  care,  and 
mental  health  care  services. 

4.  Resources,  Planning,  and 
Management — 20  points 

•  Evidence  of  organizational 
capability  and  experience  of  applicant 
organization,  and  a  logical  and  feasible 
management  plan. 

•  Evidence  of  formal  linkages  with 
substance  abuse,  primary  care,  mental 


health,  HTV/AIDS  and  other  community 
service  providers. 

•  Evidence  of  adequate  plans  for  all 
phase-in  activities  and  a  reasonable 
timeline  for  completion. 

•  Feasibility  of  proposed  project  in 
terms  of  time  frames,  estimated  number 
of  individuals  who  will  receive  services, 
and  adequacy  and  availability  of 
facilities  and  resources. 

•  Qualifications/  experience  of  the 
proposed  project  director,  consultants 
and  staff;  appropriateness  of  job 
descriptions;  adequacy  of  the  proposed 
staff  selection  process  and  staff  training 
plan  specific  to  the  needs  of  this 
population. 

5.  Budget — 5  points 

•  Reasonableness/appropriateness  of 
budget  for  the  phase-in  period  and  for 
implementation  of  first  year's  services, 
and  budget  for  each  year  of  proposed 
services. 

•  Cost  effectiveness  (cost  per  patient 
for  treatment  services) 

•  Clear  and  reasonable  justification 
for  each  line  item  in  the  budget  for  all 
phase-in  activities,  and  program  and 
management  components. 

6.  Program  Evaluation — 15  points 

•  Clarity/feasibility/appropriateness 
of  proposed  process  and  outcome 
evaluation  design  and  methodology. 

•  Extent  to  which  the  staff  proposed 
for  the  evaluation  demonstrate  the 
expertise  needed  for  this  task. 

Award  Decision  Criteria 

Applications  recommended  for 
approval  by  the  Initial  Review  Group 
and  the  appropriate  advisory  council,  if 
established,  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  review  process  and  the  availability 
of  Federal  funds.  Other  award  criteria 
will  include: 

1.  Need,  as  evidenced  by  objective 
indicators  of  substance  abuse  and 
related  problems  in  the  target 
population. 

2.  Balance  of  the  geographic 
distribution  of  awards  throughout  the 
United  States. 

3.  Balance  of  types  of  linkage  models. 
Given  the  limited  level  of  funding 

available,  it  is  highly  unlikely  that  all 
projects  recommended  for  approval  by 
the  IRG  will  receive  awards. 

Terms  and  Conditions  of  Support 

Reporting  Requirements 

Final  progress  reports,  financial  status 
and  expenditure  reports  will  be  required 
and  specified  to  awardees  in  accord 
with  PHS  Grants  Policy  requirements. 
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Participation  in  CSAT's  National 

Evaluation  Efforts 

In  addition  to  individual  prefect 

internal  evaluation,  CSAT  is  planning  a 
national  lar^e  scale  evaluation  to 
describe  and  further  refine  the  different 
linkages  models  and  the  efficacy  of 
various  strategies  and  approaches  taken 
by  grantees.  Grantees  are  encouraged  to 
participate  in  the  national  evaluation, 
work  closely  with  the  national  evaluator 
to  develop  measurements  of  program 
outcomes,  and  share  evaluation  results 
on  the  outcomes  and  effectiveness  of 
various  linkage  models. 

Authority  and  Regulations 

Grants  awarded  under  this  RFA  are 
authorized  under  section  510  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  290bh-3). 

Federal  regulations  at  45  CFR  Parts  74 
and  92  apply. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Revised  October  1, 1990). 

The  Catalogue  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.109. 

Dated:  May  13, 1993. 
RidiArd  Kopuida, 

Acting  Executive  Officer.  Substance  Abuse 
and  Mental  Health,  Services  Administration. 
IFR  Doc  93-11781  Filed  5-17-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(A2-01 0-93-5440-1 0-A1 03;  AZA-24631] 

Airport  Patent  AppllcatJon,  Mohave 
County,  AZ 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Notice  of  airport  patent 

application  AZA-24631. 


SUMMARY:  Pursuant  to  section  516  of  the 
Airport  and  Airway  Improvement  Act  of 
September  3. 1982  (49  U.S.C.  2215).  the 
Town  of  Colorado  City  has  applied  for 
an  airport  patent  for  the  following 
described  public  land: 

Gila  aad  Salt  Riw  Meridun.  ArizmM 
T.  41  N..  R.  7  W.. 

Tract  37. 

Containing  111.89  acm. 

The  Federal  Aviation  Administration 
has  determined  that  the  land  is 
necessary  for  airport  purposes  and  has 
requested  the  Bureau  of  Land 
Management  to  convey  title4o  the 
requested  land  to  the  Town  of  Colorado 
Qty.  The  applicant  will  pay  all  costs  of 


conveyance.  A  right-of-way  for  ditches 

and  canals  will  be  reserved  to  the 

United  States  (Act  of  August  30, 1890). 

Conveyance  will  be  subject  to  South 

Central  Utah  Telephone  Association 

powerline  right-of-way  AZA-24630  (Act 

of  October  21. 1976). 

DATES:  For  a  period  of  45  days  from  the 

date  of  this  publication,  interested 

parties  may  submit  comments  to  the 

District  Manager,  Bureau  of  Land 

Management,  Arizona  Strip  District.  390 

N.  3050  E..  St.  George,  UT  84770.  In  the 

absence  of  any  objections,  this  proposal 

will  become  final. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Ford,  V^ermillion  Resource  Area 

Realty  Specialist,  at  (801)  673-3545. 

Rogv  G.  Taylor, 

Arizona  Strip  District  Manager. 

IFR  Doc.  93-11774  Filed  5-17-93;  8:45  am) 

BtUMC  COOe  4310-»-M 

[AZ-920-03-4210-04;  AZA-25242] 

Arizona:  Exctiange  of  Public  and 
Private  Lands 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  issuance  of  land 
exchange  documents. 

SUMMARY:  Notice  is  hereby  given  of  the 
completion  of  a  land  exchange  between 
the  United  States  and  White  Hills  Trust 
#11.  William  Eversole,  Trustee.  The 
United  States  transferred  487.28  acres  of 
public  land  in  Mohave  County.  Arizona, 
and  the  White  Hills  Trust  #11 
transferred  640.00  acres  of  private  land 
in  Mohave  County.  Arizona. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorie  Morrison,  Arizona  State  Office, 
P.O.  Box  16563,  Phoenix,  Arizona 
85011.  Telephone  (602)  650-0518. 
SUPPtlMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  transferred 
the  following  described  land  to  White 
Hills  Trust  #11,  William  Eversole 
Trustee,  by  Patent  No.  02-93-0001, 
dated  October  26. 1992.  pursuant  to 
Section  206  of  the  Act  of  October  21. 
1976: 

Gila  and  Salt  River  Meridlaa.  Arizona 

T.  27N..R20W.. 

Sec.  30.  NEVi.  NV1SEV4.  SEV4SEV4. 
T.  27  N.,  R  2t  W.. 

Sec  24,  BViWViSWVi.  SWV4SWV4SWV4. 

Comprising  330.00  acm  in  Mohave 
County,  Arizona. 

Deed  No.  AZ-93-002,  dated  October 
26, 1992.  transferred  the  follovring 
described  lands: 

Gila  and  Salt  Rlvor  Marldiwi.  Ariaooa 
T.  27  N.,  R  20  W.. 


Sec.  30,  lots  1,  2.  B>/4NWV4. 
Comprising  157.28  acret  in  Mohave 
Coiuty,  Arizona. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands  from  White  Hills  Trust 
#11,  William  Eversole,  Trustee: 

Gila  and  Salt  Rivor  Meridian.  Arizona 
T.  26  N.,  R  18  W., 

Sec  27.  all. 
Comprising  640.00  acres  in  Mohave  County, 
Arizona. 

The  actual  transfisr  of  lands  took  place 
March  17.  1993. 

The  values  of  the  Federal  public  land 
and  the  private  lands  were  appraised  at 
$135,400.00  and  $128,000.00.  A 
payment  of  $7,400.00  was  made  by 
White  Hills  Trust  #11.  William  Eversole, 
Trustee,  to  the  United  States  in  order  to 
equalize  the  values. 

The  purpose  of  this  exchange  was  to 
achieve  more  efficient  management  of 
the  public  land  through  consolidation  of 
ownership  and  the  acquisition  of  unique 
natural  resource  lands,  The  public 
interest  was  served  through  completion 
of  this  exchange. 
MaryJoYoM. 

Chief,  Branch  of  Lands  Operations. 
[PR  Doc  93-11776  Piled  5-17-93;  8:45  am) 
SaUNO  COOE  431l>-«-M 


[OR  36198;  On-08O-03-4212-04;  GP3-220] 

Realty  Action;  Propoaed  Modified 
Competitive  Sale 

Dated:  May  6. 1993. 

This  notice  amends  the  notice  of 
realty  action  published  in  the  Federal 
Register  on  March  18, 1993.  (FR  Doc. 
93-6296). 

The  appraised  fair  market  value  has 
been  determined  to  be  $1,600.00. 

The  date  that  sealed  written  bids  must 
be  received  is  June  10. 1993.  If  the  land 
is  not  sold  on  that  date,  it  will  be  offered 
to  the  adjoining  landowners  on  a 
continuing  basis.  Bids  will  be  opened 
weekly  on  Wednesdays  at  11  a.m. 
through  August  12. 1993. 

All  other  provisions  of  the  notice 
remain  unchanged. 
John  H.  Mears, 
Alsea  Area  Manager. 

[FR  Doc  93-11676  FUed  5-17-93;  8:45  am] 
MUMQ  COOe  4S1»^MI 


[UT-042-4212-13;  tJTU-656S9] 

Issuance  of  Land  Exchange 
Conveyance  Document;  Utah 

AGENCY:  Bureau  of  Land  Management. 
DDL 
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ACTKM:  Exchange  of  public  and  private 
lands. 

SUMMARY:  This  action  infonns  the  public 
of  the  coRveyance  of  953.95  acres  of 
public  land  out  of  Federal  ownership. 
This  action  will  abo  open  2.243.337 
acres  of  reconveyed  land  to 
appropriation  under  the  public  land 
laws  including  the  minii^  laws,  open 
288.24  acres  of  reconveyed  land  to 
appropriation  under  the  public  land 
laws,  and  open  80  acres  of  reconveyed 
land  to  appropriation  uiuler  the  public 
land  laws  including  leasable  minerals 
under  the  mining  laws. 
FOR  HiRTNER  INFORMATION  CONTACT: 
Michael  L.  Crocker,  Bureau  of  Land 
Management,  Utah  State  OfGce,  324 
South  State  Street.  P.O.  Box  451S5.  Salt 
Lake  City.  Utah  84145-0155. 801-539- 
4118. 

SUPPlfMENTARV  »IFORMATI0N: 

1.  The  United  States  has  issued  an 
exchange  conveyance  document  to 
United  States  Pollution  Conb^l,  Ina,  for 
the  surface  and  locatable  mineral  estates 
of  the  following  described  land 
pursuant  to  section  206  of  the  Act  of 
October  21, 1976.  90  Stat  2756;  43 
US.C.  1716: 

Salt  Lake  Mflriilian 

T.  1  S..  R  11  W.. 

Sec.  19,  lot  4,  SW/4SEV4,  SV1SEV4, 
SEV4SW'/i; 

Sec.  20.  W^SWVW. 
T.1S.,R.12W., 

Sec.  24.  S»/iSEV4; 

;S«:.25,A1L 

Containiog  953.95  acrea. 

2.  In  exchange  for  the  lands  listed  in 
paragraph  1,  the  United  States  received 
the  sur^ce  and  mineral  estates  of  the 
following  described  land: 

Sah  Lake  MerMian 

T.  4  N.,  R.  19  W.. 

Sec.  23,  WV^WVi.  NV^SEVhSWH. 
SWVtSEViSWVt,  SVaSEV«S&V«SWVb. 
T.  6  S.,  R.  5  W., 

Sec.  27,  SEV«SWV4: 

Sec.  34,  NWV4NEV4.  NWV4,  SV.SWV4. 
T.  8  S.,  R.  6  W.. 

Sec  26,  tote  5, «,  MEViSW%,  NWViSB^. 
T.  lfiS.,R.fiS.. 

Sec.  23.  SB%SBW: 

Sec.  26,  NEUiNEVt.  WVS1NEV4.  EVkNWV(^ 
SWV4NWV<i,  SWV4; 

Sec  27,  NEV4NEV4.  SMiNBVi; 

Sec  34,  N'/iSEV4,  SBV4SBV4; 

Sec.  35,  NVi,  NViSVi,  SVkSWVW, 
SWMiSBVt. 
T.  40S,R.17W^ 

Sec  4.  SVW<tNWV«.  NWHSWVk: 

Sec  5.  lot  1.  SEViNEVt. 

Containhv  2.243.337  aoH. 

3.  The  United  States  received  &e 
surface  estate  of  the  followisg  land: 

Salt  Lake  Mahdian 
T  7S..R.5W.. 


Sec  3,  bU  3, 4,  S'/4NWV4,  NV1SWV4. 

SWV4SWV4; 
Sec  4,  BViSEVSi; 
Sec  9,  EV1NEV4,  NEV4SB^ 
CooteiniDg  288.24 1 


4.  The  United  States  recaived  tfaa 
surface  and  leasable  mineral  estates  of 
the  following  land: 

Sail  Lake  Mnidian 

T.  7  S.,  R  S  W., 
Sec  22,  WViNWVi. 
CoDtaining  80  acres. 

5.  At  7:45  a.m.,  on  June  17, 1993.  the 
lands  described  in  paragraphs  2,  3,  and 
4  will  be  opened  to  die  operation  of  the 
public  land  laws  generally,  siibject  to 
vahd  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  cj 
applicable  law.  All  valid  applicatioDs 
received  at  or  prior  to  7:45  a.m.  on  June 
17. 1993,  ^all  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  Bling. 

6.  At  7:45  ajn..  on  June  17, 1993.  the 
lands  described  in  paragraph  2  will  be 
opened  to  location  and  entry  uiwler  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  paragraph  2 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
imauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
poseessioa  ate  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

7.  At  7:45  a.m.  on  June  17, 1993,  the 
lands  daKzibed  in  para^apfa  4  will  be 
opened  to  lite  operation  of  ^  mineral 
leasing  laws,  subject  to  vahd  existing 
rights,  the  provisions  of  ""ffting 
withdraiwaia.  other  sflgrggations  of 
record,  and  the  requiremeots  at 
appttcabUlaw, 

8.  The  purpose  of  this  exchange  was 
to  acquire  aoa-fedaral  lands  that  have 
hifk  Makies  for  wiidiafa.  hwestock 
grazing,  and  recreatioDel  uae.  This 
exchange  created  a  moie  logical  and 


efficient  land  management  pattern  that 

will  better  serve  the  public  interest 

lames  M.  Parker. 

State  Director. 

(PR  Doc.  93-11762  Filed  5-17-^3;  8:45  ami 
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ICO)-M2-9»-4730-17] 

Colorado:  HIIng  of  Plata  of  Survey 

May  5, 1993. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effactive  10  a.m..  May  5, 1993. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Eleventh 
Standard  Parallel  North  (south 
boundary),  the  west  boundar)-,  and 
portions  of  the  north  boundary  and 
subdivisianal  lines,  and  the  subdivision 
of  certain  sections  in  T.  45  N.,  R.  11  E., 
New  Mexico  Principal  Meridian. 
Colorado,  Group  No.  867,  was  accepted 
April  21. 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

This  plat  (in  nine  sheets), 
representing  the  dependent  resurvey  of 
portions  of  the  south  boundary  and 
subdivfsional  lines,  and  a  portion  of 
mineral  survey  No.  1959,  Keystone 
Placer,  the  survey  of  the  Ridgway 
Reservoir  boundary,  the  Primary 
Jurisdiction  Area,  and  Scenic 
Easements,  and  the  subdivision  of 
sections.  T.  46  N.,  R.  8  W.,  New  Mexico 
Principal  Meridian,  Colorado,  Group 
No.  991,  was  accepted  April  8, 1993. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisiooal  lines,  the  survey  of  the 
Ridgway  Reservoir  boundary,  and  the 
subdivision  of  section  4,  T.  45  N..  R.  8 
W..  New  Modco  Principal  Meridian. 
Colorado,  Group  No.  991.  was  accepted 
April  8, 1993. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Raclainatioa. 

The  plat  repreeenting  the  d^>endent 
resurvey  of  a  portion  of  the  Ninth 
Standard  Parallel  North  (south 
boundary.  T.  37  N..  R.  2  W.),  portions 
of  the  south  and  east  boundaries,  the 
west  boundary,  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
certain  sections,  and  the  mates-and- 
bouads  survey  of  Tract  37  in  ssction  4. 
T.  38  fL.  R.  2  W..  New  Mexioo  Piiacipal 
Meridian,  Colorado,  Croup  No.  900.  was 
accepted  April  21, 1993. 
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This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 
Jack  A.  EavM. 

Chief,  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  93-11711  Filed  5-17-93;  8:45  am] 
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National  Park  Sarvica 

National  Register  of  Historic  Places; 
Notlfication  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
8. 1993.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127,  Washington.  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  June  2, 1993. 
Patrick  W.  Andrus, 

Acting  Chief  of  Registration,  National 
Hegister. 

ARKANSAS 

Qark  County 

Estes,  Horace,  House,  614  E.  Main  St., 
Gurdon.  93000487 

Columbia  County 

Couch,  Harvey  C.  School,  NE  of  jet.  of  Co. 
Rd.  11  (Calhoun  Rd.)  and  Co.  Rd.  25, 
Calhoun.  93000482 

D«ha  County 

McKennon — Shea  House,  206  Waterman  St., 
Dumas.  93000485 

Garland  County 

Klein,  George,  Tourist  Court  Historic  District, 
501  Morrison  St.,  Hot  Springs.  93000480 

Ixard  County 

Rector  Log  Bam,  Co.  Rd.  218. 1.23  mi.  NW 
of  jet.  with  AR  9,  Melbourne  vicinity, 
93000488 

Johnson  County 

Munger,  Raymond,  Memorial  Chapel — 
l//iiversify  of  the  Ozarks,  W  of  AR  103, 
University  of  the  Ozarks  campus, 
Garksviile.  93000489 

Logan  County 

Magazine  City  Hall— Jail,  NW  of  jet.  of 
Garland  and  Priddy  Sts.,  Magazine, 
93000483 

Marion  County 

Pea  Ridge  School  Building.  E  of  Co.  Rd.  6, 
approximately  4  mi.  S  of  Bruno,  Bruno 
vieini'.y.  93000486 

Sahaitian  Omnty 


Sebastian  County  Courthouse — Ft.  Smith  City 
Hall.  100  S.  6th  St..  Fort  Smith,  93000484 

Washington  County 

Fayetteville  Confederate  Cemetery.  Rock  St., 
approximately  800  feet  N  of  jet.  with 
Willow  St..  Fayetteville,  93000461 

FLORIDA 

Hillsborough  County 

Downtown  Plant  City  Commercial  District. 
Bounded  by  Baker  and  Wheeler  Sts.  and 
the  Seaboard  Coast  Lane  RR  tracks.  Plant 
City.  93000478 

MAINE 

Oxford  County 

Eastman  Hill  Rural  Historic  District.  Eastman 
Hill  Rd..  E  of  Center  Ixivell,  Center  Lovell 
vicinity,  93000477 

MINNESOTA 

St.  Louis  County 

Kabetogama  Ranger  Station  District,  SW 
shore  of  Kabetogama  Lake.  Voyageurs  NP 
(VOYA),  Rav  vicinity.  93000479 

SOUTH  CAROLINA 

Charleston  County 

Crawford's  Plantation  House  (Edisto  Island 
MRA).  8202  Oyster  Factory  Rd.,  Edisto 
Island.  93000475 

TENNESSEE 

Carroll  County 

First  Cumberland  Presbyterian  Church — 
McKenzie,  305  N.  Stonewall  St.,  McKenzie, 
93000476 

WEST  VIRGINL\ 

Grant  County 

Rohrbaugh  Cabin,  Smokehole  Rd.  (WV  28/ 
11).  3  mi.  S  of  jet.  with  WV  28/55. 
Monongahela  NF.  Petersburg  vicinity, 
93000490 

Nicholas  County 

Curtin  Run  Rockshelter  (Rockshelters  on  the 
Gauley  Ranger  District,  Monongahela 
National  Forest  MPS),  Address  Restricted, 
Woodbine  vicinity,  93000495 

Webster  County 

Craig  Run  East  Fork  Rockshelter 
(Rockshelters  on  the  Gauley  Ranger 
District,  Monongahela  National  Forest 
MPS),  Address  Restricted,  Mills  Mountain 
vicinity,  93000493 

Craig  Run  East  Fork  Slider  Rockshelter 
(Rockshelters  on  the  Gauley  Ranger 
District,  Monongahela  National  Forest 
MPS),  Address  Restricted,  Mills  Mountain 
vicinity,  93000494 

Craig  Run  West  Fork  Rockshelter 
(Rockshelters  on  the  Gauley  Ranger 
District,  Monongahela  National  Forest 
MPS),  Address  Restricted,  Mills  Mountain 
vicinity.  93000492 

Laurel  Run  Rockshelter  (Rockshelters  on  the 
Gauley  Ranger  District.  Monongahela 
National  Forest  MPS),  Address  Restricted, 
Coe  vicinity,  93000491 

jFR  Doc.  93-11760  Filed  5-17-93;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Developmant 

Housing  Guaranty  Program; 
Invostmant  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  loans  to  the  Republic  of 
Indonesia  ("Borrower")  as  part  of 
A.LD.'s  development  assistance 
program.  The  proceeds  of  these  loans 
will  be  used  to  finance  infi-astructure 
and  shelter  projects  for  low-income 
families  in  Indonesia.  At  this  time,  the 
Government  of  Indonesia  has  authorized 
A.I.D.  to  request  proposals  from  eligible 
lenders  for  a  loan  under  this  program  of 
$20  Million  Dollars  ($20,000,000).  The 
name  and  address  of  the  Borrower's 
representatives  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  cf  Indonesia 

Project:  497-HG-OOl— $20,000,000 
Loan  Guaranty  Authorization  No.:  497- 
HG-005  AOl 

1.  Attention:  Mr.  Benjamin  Parwoto, 
Director  General  of  Budget,  Ministry 
of  Finance,  Jalan  Lapangan  Banteng 
Timur  No.  2,  Jakarta,  Indonesia. 

Telex  No.:  45799  DJMLNIA  or 
Telefax  No.:  62-21-365859  (preferred 

communication) 
Telephone  No.:  62-21-3458289,  372758 

or  3842234  or  3843294 

2.  Attention:  Mr.  Binhadi,  Bank  of 
Indonesia,  Jalan  M.H.  Thamrin  No.  2, 
Jakarta,  Indonesia. 

Telex  No.:  44200  BISIR  lA  or  46611 

BISIR  lA 
Telefax  No.:  62-21-3452892 
Telephone  No.:  62-21-367972 

3.  Attention:  Mr.  Ahmad  Darsana,  Bank 
of  Indonesia,  One  World  Financial 
Center,  200  Liberty  Street,  6th  Floor, 
New  York,  NY  10281. 

Telefax  No.:  212/945-1316 
Telephone  No.:  212/945-1310  or  1311 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  all  of  the  Borrower's 
representatives  by  Tuesday,  June  1, 
1993,  5  p.m.  Eastern  Standard  Time. 
Bids  should  be  open  for  a  period  of  48 
hoiu-s  from  the  bid  closing  date.  Copies 
of  all  bids  should  be  simultaneously 
sent  to  the  following: 
Mr.  William  Frej,  Director,  Regional 

Housing  and  Urban  Development 

Office/Jakarta,  USAID,  Box  4,  APO  AP 

96520. 
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(Street  Address;  Jl  Medan  Meidska 

Sslatan  No.  5.  Jakarta.  Indonesia) 
Telex  No.:  44218  AMEMB  lA 
Telefax  No.:  62-21-380-6694  (prefBrred 

commimication) 
Telephone  No.:  62-21-360-360 
Mr.  David  Grossman/Mr.  Peter  Pirnie, 

Agency  for  International 

Development,  Office  of  Housing  and 

Urban  Programs,  PRE/H,  room  401. 

SA-2,  Washington,  DC  20523-0214. 
Telex  No.:  892703  AID  WSA 
Telefax  No.:  202/663-2552  (preferred 

communication) 
Telephone  No.:  202/663-2548/2530 

For  your  information  the  Borrower  is 
currently  considering  the  following 
tenns: 

(1)  Amount:  U.S.  $20  million. 

(2)  Term;  30  years. 

(3)  Grace  Period:  Ten  years  on 
repayment  of  principal  (during  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rata, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  Installments  over  the 
remaining  20  year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20  year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
and  variable  rates  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  7Ve%  U.S. 
Treasury  Bond  due  February  15.  2023. 
Such  rate  is  to  be  set  at  the  time  of 
acceptanc& 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
coBvert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(s)  Prepayment:  (a)  Offers  should 
include  options  for  prepayment  and 
mention  prepayment  premiums,  if  any. 

(b)  Only  in  an  extraordinary  event  to 
assure  compliance  «nth  statutes  binding 
A.I.D.,  A.I.D.  reserves  its  right  to 
accelerate  the  loan  (it  should  be  noted 
that  since  the  inception  of  the  A.I.D. 
Housing  Guaranty  Program  in  1962, 
A.I.D.  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  A.I.D.  fees.  Paying  and 
Transfer  Agent  fees,  out  of  pocket 
expenses,  etc.  Lenders  are  requested  to 
include  all  legal  fees  in  their  placement 
£ae.  Such  fees  and  wYp«np4»y  yh^»ll  be 
payable  at  closing  from  the  proceeds  of 
the  loan. 

(7)  Closing  Date:  Estimated  60  days 
from  date  of  sdection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  ore 


initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  AJD.  as  set  forth  in 
agreements  between  A.LD.  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.UD.  The  A,LD. 
guaranty  ivill  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.IJ5. 
guaranty  are  diose  specified  in  section 
238(c)  of  the  Act.  They  are: 

(a)  US.  citizens: 

(2)  Domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U^. 
citizens; 

(3)  Foreign  corporations  whose  share 
capital  is  at  least  95  percent  owned  by 
U.S.  citizens;  and,  (4)  Foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.IJ). 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  firom:  Mr.  Peter  M.  Kimm, 
Director,  Office  of  Housing  and  Urban 
Programs,  Agency  for  Intematianel 
Development.  Room  401,  SA-2, 
Washington,  DC  20523-0214. 
Telephone:  202/663-2530. 
Paiil  E.  WeiaenliBid. 

Acting  Assistant  General  Counsel,  Bureau  far 
Private  Enterprise.  Agency  for  International 
Development. 

IFROoc  93-11761  Filed  5-17-93;  «:4S  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforceroent  Admlrtlstration 

Guy  Smith  Blakely,  M.D.;  Revocation  of 
Registfetion 

On  March  18. 1993.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Guy  Smith  Blakely. 
MB.,  of  Woodruff.  South  Carolina, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration.  AB8862989.  and  deny 


any  pending  applications  for 
registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Dr.  Blakely  was  no 
longer  authorized  by  state  law  to  handle 
controlled  substances  and  thus  was 
ineligible  for  DEA  registration  as  set 
forth  in  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  was 
received  by  Dr.  Blakely  on  March  22, 
1993.  More  than  thirty  days  have  passed 
since  the  Order  to  Show  Cause  was 
received  and  no  response  was  received 
by  DEA  from  Dr.  Blakely  or  anyone 
purporting  to  represent  him. 

Pursuant  to  21  CPR  1301.54(d).  the 
Administrator  finds  that  Dr.  Blakely  has 
waived  his  opportunity  for  a  hearing. 
The  Administrator  has  carefully 
considered  the  investigative  file  in  this 
matter,  end  enters  his  final  order  under 
the  provisions  of  21  CFR  1301.57. 

The  Administrator  finds  that  on 
February  14.  1989.  the  South  Carolina 
Board  of  Medical  Examiners  indefinitely 
suspended  Dr.  Blakely's  medical 
license,  based  on  findings  that  he 
treated  eight  patients  using  various 
controlled  substances  in  quantities  that 
were  without  valid  documented  medical 
justification  and  for  other  than  any 
documented  legitimate  medical 
purpose.  As  a  result  of  this  action,  the 
South  Carolina  Bureau  of  Drug  Control 
canceled  Dr.  Blakely's  controlled 
substances  registration  on  March  13. 
1989.  Therefore.  Dr.  Blakely  is  not 
authorized  to  administer,  dispense, 
prescribe,  or  otherwise  handle 
controlled  substances  under  the  laws  of 
the  state  in  which  he  is  registered  with 
DEA. 

DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of 
Registration.  Sam  S.  Misasi,  D.O..  SO  FR 
11469  (1985);  George  P.  Gotsis,  hd-D.,  49 
FR  33750  (1984);  Henry  Weitz.  MD..  46 
FR  34858  (1981). 

Based  00  the  foregoing,  the 
Administrator  concludes  that  Dr. 
Blakely's  registration  must  be  revoked. 
21  U.S.C  It23(f)  and  824(a)(3). 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  In  him 
by  21  U.S.C  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  fiegistration.  AB8862989, 
previously  issued  to  Guy  Smith  Blakely, 
M.D..  be,  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for 
registration,  be.  and  they  hereby  are. 
denied.  This  order  is  effective  May  18, 
1993. 
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Dated:  May  11, 1993. 
Robert  C  Bonner, 
Administrator  of  Drug  Enforcement. 
IFR  Doc.  93-11664  Filed  5-17-93;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
luider  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  E)eparlmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 


The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 
The  title  of  the  recordkeeping/ 

reporting  requirement. 
The  OMB  and/or  Agency 
identification  numbers,  if 
apphcable. 
How  often  the  recordkeeping/ 

reporting  requirement  is  needed. 
Whether  small  businesses  or 
organizations  are  affected. 
An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  thd 
recordkeeping/reporting 
requirements  and  the  average  hours 
per  respondent. 
The  number  of  forms  in  the  request 

for  approval,  if  applicable. 
An  abstract  describing  the  need  for 
and  uses  of  the  information 
collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills,  (202)  219-5095. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 


VETS).  Office  of  Management  and 
Budget,  Room  3001,  Washington,  DC 
20503,  (202)  395-6880. 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 
Administration 

Worker  Adjustment  Formula  Financial 
Report 

ETA  9041 

Quarterly 

State  or  local  governments 

52  respondents;  43  hours  per  response; 
2,236  total  hours;  1  form 

The  information  will  be  used  to  assess 
formula  programs  under  Title  III  for  the 
Job  Training  Partnership  Act  as 
amended.  Participant  and  financial  data 
will  be  used  to  monitor  program 
performance  and  to  prepare  reports  and 
budget  request. 

Extension 

Employment  and  Training 
Administration 

Forms  for  Interstate  Clearance  Program 
of  Services  to  Migratory  Workers  and 
Employers 

1205-0134;  ETA  790,  795,  785,  785A 


ETA  790 
ETA  795 
ETA  785 
ETA785A 


6,500  total  hours 


Stata/local  govt 
State/local  govt 
State/local  govt 
State/local  govt 


State  Employment  Security  Agencies 
use  forms  in  servicing  agricultural 
employers  to  ensure  their  labor  needs 
for  domestic  migratory  agricultural 
workers  are  met;  in  servicing  domestic 
agricultural  workers  to  assist  them  in 
locating  jobs  expeditiously  and  orderly; 
and  to  ensure  exposure  of  employment 


opportunities  to  domestic  agricultural 
workers  before  certification  for 
employment  of  foreign  workers. 

Employment  and  Training 
Administration 

Nonmonetary  Determinations  Report 

1205-0150;  ETA  207 


fonnUo. 


ETA  207 
ETA  207 


Affected  public 


State  govt 
Local  govt 


Respondents 


53 
3 


Frequency 
(per  year) 


Average  time 

per  response 

(hours) 


4 
4 


Data  aro  used  to  monitor  the  impact 
of  the  disqualiScation  proifisioDS.  to 
measure  workload,  and  to  appraise 
adequacy  and  effectiveness  of  State  and 
Federal  nonmonetary  determination 
procedures. 

Employment  Standards  Administration 

Application  for  Special  Industrial 
Homeworker's  Certificate;  AppUcation 
for  Authorization  to  Employ  a  Student 
Learner  at  Subminimum  Wages; 
Application  for  Authority  to  Employ 
Workers  with  Disabilities  at  Special 
Minimum  Wages;  Supplemental  Data 
for  Application  for  Authority  to  Employ 
Workers  with  Disabilities  at  Special 
Minimum  Wages 
1215-0005;  WH-2;  WH-205;  WH-228- 

MIS;  WH-226A-MIS 
Annually 
Individuals  or  households;  State  or  local 

governments;  Farms;  Businesses  or 

other  for-profit;  Non-profit 

organizations;  Small  businesses  or 

oi^ganizations. 
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ForroNa 

Number  of 
respondents 

Hours  per 
response 
(minutes) 

WH-2  

WH-205  

WH-226-M»S  ... 
WH-228A-M«S  . 
9,460  total 
^Ouri 

20 

eoo 

S.OOO 
7200 

30 
30 
45 
45 

This  tnfonnation  is  needed  to 
detmnine  whether  respondents  will  be 
authorized  to  pay  subminimum  wages 
to  handicappeid  individuals  and  learners 
and  employ  homeworkers  in  the 
restricted  industries  under  the 

!)rovislons  of  sections  11(d).  14(a)  and 
c)  of  the  Fair  Labor  Standards  Act 
Employment  Standards  Administration 
Application  for  Authority  to  Employ 

FuU-Time  Studrats  at  Subminimum 

Wages  in  Retail  or  Service 

Establishments  or  Agriculture 
1215-0032;  WH-200-MIS 
Annually 
Farms;  Businesses  or  other  for-profit; 

Non-profit  Institutions;  Small 

businesses  or  organizations 


Respondent 

Average  time 
per  response 

Subtotal 

1,600 

8,400 

2200  loM 
ham 

30  fninules  .... 
lOminuiM  .... 

800 

1.400 

This  infmnatioD  is  used  to  delermine 
whether  •  retail  or  agriculture  eraptoyer 
should  be  B\ithorl»d  to  pay 
subminimum  wages  to  fuii-tima 
students  puzsuast  to  the  provisions  of 


Section  14(b)  of  the  Fair  Labor 

Standards  Act 

Mine  Safety  and  Health  Administration 

Hearing  Conservation  Plan 

1219-0017 

On  occasion 

Businesses  and  oAer  for  profit;  Small 

businesses  or  organizations 
157  respondents;  1  hour  per  response; 

157  total  hours 

Within  60  days  after  receiving  a 
notice  of  violation  for  noise  levels  in 
excess  of  the  permissible  standard,  coal 
mine  operators  are  required  to  submit  to 
MSHA  a  plan  for  the  administration  of 
a  continuing,  effective  hearing 
conservation  plan. 

fleWsion 

EmplojTnent  and  Training 

Administration 
Dislocated  Worker  Special  Project 

Report 
1205-0318;  ETA  9038 
Quarterly 
State  or  local  governments;  Businesses 

or  other  for-profit;  Nen-profit 

institutions;  Small  businesses  or 

organizations 
225  respondents;  91  hours  per  response; 

20,497  total  hours;  1  form 

The  information  will  be  used  to  assess 
the  Defense  Conversion  Adjustment 
Program,  the  C^ear  Air  Employment 
Transition  Assistance,  and  Title  HI 
National  Reserve  projects.  Participant 
and  financial  data  will  be  used  to 
monitor  program  performance,  and  to 
prepare  reports  and  budget  requests. 
Employment  Standards  Administration 
Davis-Bacon  and  Related  Acts/Contract 

Work  Hours  and  Safety  Standards 

Reporting  Requirements— Regulations 

29  CFR  Part  5 
1215-0140 
On  occasion 
State  or  local  governments:  Businesses 

or  other  for-profit;  Federal  agencies  or 

employees;  Small  businesses  or 

organizations 


Re- 
spond- 
ents 

Average  lime 

Sub-total 
hours 

5.000 
5 

15  minutes  _ _ _ 

1  twor „ 

1250 

5 

1,255 
totd 
hours 

The  Employer  reports  conformed 
classifications  and  wage  rates  and 
requests  for  approval  of  unfunded  fringe 
benefit  plans  to  the  U.S.  Department  of 
Labor  pursuant  to  the  Davis-Bacon  aid 
Related  Acts  (DBRA). 


Signed  at  Washington,  DC.  this  6th  day  of 
May  1993. 

Kenneth  A.  Milk. 

Departmental  Cleamace  Officer. 

(FR  Doc.  93-11754  Filed  5-17-93;  8:45  am] 

BILUNC  CODE  461»-ir-^ 


Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility  to 
Apply  for  Worker  AcQustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
April  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1 )  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
artides  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-28.266:  The  OctagoihCorp.. 

WiUiamsvine.  NY 
TA-W-28,260:  Tubeco  Steel 

Manufacturing,  Inc..  Crane.  TX 
TA-W~28.1 86:  Hawks  Industries.  Inc.. 

Casper,  WY 
TA-W-28,235:  Yasser  Fihercoating  6- 

Metalizing,  Yasser,  MI 
TA-W-28,319:  Damford  Manufacturing 

Co.,  Lebanon,  PA 
TA-W-27.957;  Alios  Engineering  Co.. 

New  Berlin.  WI 
TA-W-28,031:  Bayhner  Marine  Corp.. 

Pipestone.  MN 
In  the  following  cases,  the  ' 

investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
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TA-W-28.532:  Totes.  Inc..  Lancaster.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-28.445:  Seal's  Oilfield  Service, 

Williston.  ND 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-28.487;  Greens  Creek  Mining  Co., 

Juneau,  AK 
Declines  in  production  and 
separations  at  the  subject  firm  are 
attributable  to  lost  exports  and  a  loss  of 
export  sales  cannot  be  considered  in 
determining  import  injury  under  the 
trade  act. 
TA-W-28,339:  Globe  Trading  Corp.. 

Humble,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-28.134:  AT&T  Technologies. 

Inc..  Oklahoma  City.  OK 
All  production  of  cable  at  the  subject 
plant  ceased  in  1989,  there  has  been  no 
production  of  cable  during  the  relevant 
period. 
TA-W-28,368;  Unocal  Corp.,  Alaska 

Business  Unit,  Anchorage,  AK 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-28,509:  General  Electric  Co., 

Now  Known  as  Martin  Marietta, 

Ocean,  Radar  &•  Sensor  Systems, 

Syracuse,  NY 
The  investigation  revealed  that  all 
production  of  the  article  at  the  subject 
plant  was  exported.  Declines  in  sales  or 
production  of  exports  cannot  be  used  as 
a  basis  to  determine  import  impact 
under  the  Trade  Act. 

TA-W-28,389A:  Vanderbilt  Fashions, 
Inc.,  Lantry  Retail  Div..  Ashville,  NC 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


TA-W-28,390:  Vanderbilt  Fashions, 

Inc.,  Langtry,  Pigeon  Forge,  TN 
TA-W-28.391:  Vanderbilt  Fashions. 

Inc..  Langtry.  USA  Factory  Stores. 

Opelika,  AL 
TA-W-28,392;  Vanderbilt  Fashions. 

Inc..  Langtry.  Eddyville,  KY 
TA-W-28,393;  Vanderbilt  Fashions, 

Inc.,  Langtry,  Rivera  Centre,  Foley, 

AL 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-28,394;  Vanderbilt  Fashions. 

Inc.,  Vanderbilt  Factory  Outlet, 

Columbus,  NC 
TA-W-28,395;  Vanderbilt  Fashions, 

Inc.,  Langtry.  Slidell  Factory  Stores. 

Slidell.  LA 
TA-W-28,396:  Vanderbilt  Fashions, 

Inc.,  Langtry,  Carolina  Pottery 

Outlet  Center,  Georgetown,  KY 
TA-W-28.397:  Vanderbilt  Fashions. 

Inc..  Langtry.  Horse  Cave,  KY 
TA-W-28.398;  Vanderbilt  Fashions. 

Inc.,  Langtry,  Birch  Run.  MI 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decHne  in  sales  or  production. 
TA-W-28.399;  Vanderbilt  Fashions. 
Inc.,  Captree  Factory  Store,  Hot 
Springs  Factory  Outlet,  Hot  Springs, 
AR 
TA-W-28,400;  Vanderbilt  Fashions, 
Inc.,  Captree  Factory  Store, 
Carolina  Pottery  Outlet  Center, 
Blountville,  TN 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-28,401;  Vanderbilt  Fashions, 

Inc.,  Langtry,  Peach  Festival  Outlet 

Center,  Byron,  GA 


TA-W-28,402;  Vanderbilt  Fashions. 

Inc.,  Langiry,  Hilton  Head,  SC 
TA-W-28.403;  Vanderbilt  Fashions. 

Inc..  Langtry.  Myrtle  Beach.  SC 
TA-W-28,404;  Vanderbilt  Fashions. 

Inc..  Langtry.  St.  Augustine  Outlet 

Center.  St.  Augustine.  FL 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

TA-W-28.405;  Vanderbilt  Fashions. 

Inc..  Langtry.  Sarasota  Outlet 

Center.  University  Park.  FL 
TA-W-28,406:  Vanderbilt  Fashions. 

Inc..  Langtry,  Russell  Mills  Outlet 

Center,  Panama  City,  FL 
TA-W-28,407;  Vanderbilt  Fashions, 

Inc.,  Langtry.  Russell  Mills  Outlet 

Center,  Ft.  Pierce.  FL 
TA-W-28.408:  Vanderbilt  Fashions. 

Inc.,  Langtry,  Cannon  Village, 

Kannapolis,  NC 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-28.498;  Vanderbilt  Fashions, 

Inc.,  Langtry,  Savannah  Festival 

Outlet  Center,  Savannah,  GA. 
TA-W-28,410;  Vanderbilt  Fashions, 

Inc.,  Langtry,  Lake  Park  Mill  Store 

Plaza.  Lake  Park,  GA 
TA-W-28,411;  Vanderbilt  Fashions, 

Inc.,  Langtry,  Manufacturer's  Outlet 

Center,  Ft.  Walton  Beach,  FL 
TA-W-28.412;  Vanderbilt  Fashions, 

Inc.,  Factory  Stores  at  Adel,  Adel, 

GA 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-28.413;  Vanderbilt  Fashions, 
Inc.,  Langtry,  Townview  Square 
Shopping  Center,  Zephyrhills,  FL 
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TA-W-28.414:  Vanderbilt  Fashions. 

Inc..  Langtry.  Ud.,  New  York.  NY 
TA-W-28.415:  Vanderbilt  Shirt  Co.,  Fort 

Washington.  PA 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations 

TA-W-28.2W;  General  Electric  Co.. 
Syracuse  Plant,  Syracuse,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
2, 1991. 

TA'W-28,365;  Ametek,  U.S.  Gauge 
Division,  Sellersville,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
18, 1992. 

TA'W-28,324;  Aubum  Technology, 
Inc..  Aubum.  NY 

A  certification  was  issued  covering  all 
workers  producing  diesel  engine 
production  operations  on  or  after 
February  1, 1993. 

TA~W-28.278:  Exxon  Co..  USA.  Exxon 
Production  Research  Co..  Houston, 
TX 

A  certification  was  issued  covering  all 
workers  of  Exxon  Co.,  USA.  Exxon 
Production  Research  Co.,  Houston,  TX, 
providing  research  and  technical 
support  for  domestic  exploration  and 


production  of  crude  oil  and  natural  gas 
separated  on  or  after  January  8, 1992. 
TA-W-28.388;  Vanderbilt  Shirt  Co.. 
HanisviUe.  WV 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
23, 1992 

TA-W-28,389:  Vanderbilt  Shirt  Co., 
Inc.,  Ashville,  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
23,  1992. 

TA-W-28.389B:  Vanderbilt 

Manufacturing,  Inc..  Wholesale 
Division,  Ashville,  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
23. 1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April  1993. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  May  10, 1993. 

Marvin  M.  Fooln, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-11752  Filed  5-17-93;  8:45  ami 
BIUJNQ  CO06  4S10-3e-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 


are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment. Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  11, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  28.  1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  l&ter  than  May  28,  1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC,  20210. 

Signed  at  Wasiiington.  DC,  this  3rd  day  of 
May  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (union/wortcers/firm) 

Tri-State  Optical  Co.,  Inc  (Co) 

General  Dynamics,  Convair  Div.  (Wkrs) 

Digital  Equipment  Corp  (Wkrs) 

Columbia  Falls  Aluminum  Co  (AWTC) 

Black  Clawsoo  Co  (Wkrs)  

American  IntematioruU  Mfg  Co  (Wkrs)  .., 
Inland  Steel  Mining  Co.  Mirrora  Mine 
(USWA). 

Van  Leer  Containers,  Inc  (USWA) 

Santa  Rita  Resources,  Inc  (Wkrs) 

TimeSHce  Technotogy,  Inc  (Co) 

San  Ron  Sportswear  (ILQWU) 

Sutton  Shirt  Corp  (Wkrs) 

Pyka  Mfg  Co  (Co) 

National  Power  Ftow,  Inc  (UAW)  ... 

OshKosh  B'Gosh  (UGWA)  

Ogden  Apparel  Ventures  (Wkrs) 

McDonnell  Douglas  Aircraft  Co  (UAW)  .. 

Brooks  Wen  Servfce  (Wkrs)  

Medalist  Industries  (Co) 


Location 


Shreveport,  LA 

San  Diego.  CA 

WestfieW,  MA 

Columbia  Falls.  MT 

Watertown.  NY 

Fort  Worth.  TX  

Virginia,  MN  

Cleveland.  OH 

Oklahoma  City,  OK 

Houston,  TX  

Pittston,  PA  

Sparta,  TN 

Salt  Lake  Oty.  UT  .. 

Elwood.  IN 

Camden,  TN 

Ogden,  UT  

Melbourne,  Afl 

KJIgore.  TX  

Vancouver.  WA 


Date  re- 
ceived 


5/03«3 
5/03/93 
5A)3/93 
5A)3/93 
5/03/93 
5/03/93 
5/03/93 

5/03/93 
5A)3/93 
5A)3/93 
5A)3/93 
5A)3/93 
5/03/93 
5/03/93 
5/03/93 
5/03/93 
5/03/93 

5A)3/93 
5/03/93 


Date  of 
petition 


4/20/93 
4/22/93 
4/20/93 
4/16/93 
4/16/93 
4/18/93 
3/23/93 

4/23/93 
4/19/93 
4/22/93 
4/22/93 
4/19/93 
4/23/93 
4/10/93 
4/15/93 
4/19/93 
4/23/93 

4/22/93 
4/21/93 


Petition 
number 


28,608 
28.609 
28,610 
28,611 
28,612 
28,613 
28,614 

28,615 
28,616 
28,617 
28,618 
28.619 
28.620 
28.621 
28,622 
28.623 
28,624 

28,625 
28,626 


Articles  produced 


Eyeglass  Lenses  and  Frames. 
MD11  Fuselage. 
Systems  and  Modules. 
Reduce  Alumina  to  Aluminum. 
Paper  MiH  Machinery. 
Oilfield  Pumps  and  Machinery. 
Taconite  Pellets. 

Steel  Drums. 
Oil  and  Gas  Drilling. 
Computer  Services. 
Ladies'  Skirts. 
Men's  and  Boys'  Pants. 
Women's  Apparel. 
Water  and  Oil  Pumps. 
Children's  Pants. 
Ladies'  Swimwear. 

Sub-Assemblies    for    Commercial    Air- 
craft. 
Well  Services. 
Panel  Products. 
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Petilloner  (union/wort(*rBAinn) 

Location 

Dat«r»- 
ceived 

Date  of 
petition 

Petition 
number 

Articles  produced 

M&S  IndiMMM  (Co) > 

Masx  En«rgy  S«f>4cM  Group,  Inc  (Co)  . 
Masx  Energy  ServtcM  Group,  Inc  (Co)  . 
Jeri  Jr.  Co  (Wkrs)  

Vancouver,  WA  ...... 

Houston,  TX 

Brywi.  TX 

WUkes-Rarre,  PA .... 
Lew.  UT  

S/03/93 
5/03^ 
5/03«3 
5/03/93 
SA>3/93 

4/21/93 
4/2a^ 
4/23/93 
4/19/93 
4/23/93 

28,627 
28,628 
28,629 
28,630 
28,631 

Panel  Products. 

on  Driiiing  Equipment. 

Oil  Drilling  Equipment 

Ladies  Bolts  and  Shoulder  Pads 

Pyka  MwKjiacturing  Co  (Co) 

Women's  Apparel. 

[FR  Doc  93-11751  Filed  5-17-93;  8:45  am] 
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Ennargency  Unempioyment 
Compensation  (EUC)  Program; 
Charts  In  EUC  Benefit  Period 
Durationa 

This  notice  announces  recent  changes 
in  benefit  period  diuations  under  the 
Emergency  Unemploynient 
Compensation  (EUC)  Program  In  four 
States. 

Background 

The  following  trigger  changes  have 
occurred  in  States  since  publication  of 
the  last  notice: 

•March  7, 1993 — Montana  and  New 
Jersey  increased  to  26  weeks. 

•March  21. 1993— Pennsylvania 
increased  to  26  weeks. 

•March  28, 1993— Maine  increased  to 
26  weeks. 

New  claimants  coming  into  the 
program  in  these  States  on  or  after  the 
specified  dates  as  well  as  claimants  with 
an  "applicable  benefit  year"  that 

!)reviousIy  exhausted  EUC  at  a  lower 
evel  are  eligible  for  the  higher  number 
of  weeks. 

In  addition,  Public  Law  102-164 
permits  the  Ck)vemor  of  a  State  to  elect 
to  trigger  off  an  Extended  Benefit  Period 
in  order  to  provide  payment  of  EUC 
benefits  to  individuals  who  have 
exhausted  their  rights  to  regular 
compensation  under  State  law.  Since 
the  publication  of  the  last  notice,  in 
accordance  with  section  101(e)  of  Public 
Law  102-164,  the  Governor  of  Puerto 
Rico  has  elected  to  trigger  off  Extended 
Benefits  and  instead  pay  EUC  benefits. 

Information  for  Qaimants 

The  duration  of  benefits  payable  in 
the  Emergency  Unemployment 
Compensation  Period,  and  the  terms 
and  conditions  on  which  they  are 
payable,  are  governed  by  the  Act  and 
the  operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
The  State  employment  security  agency 
will  furnish  a  written  notice  of  potential 
entitlement  to  each  individual  who  has 
exhausted  all  rights  to  regular  benefits 


and  is  potentially  eligible  for  EUC 
benefits  (20  CFR  615.13(c)). 

Persons  who  believe  they  may  be 
entitled  to  EUC  benefits,  or  who  wish  to 
inquire  about  their  rights  under  the 
program,  should  contact  the  nearest 
State  employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC.  on  May  7, 1993. 
Carolyn  M.  Goldiag, 
Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  93-11750  Filed  5-17-93;  8:45  am] 
BiUMO  COOC  4«1«-30-M  ' 


Job  Training  Partnership  Act: 
Announcement  of  a  Proposed  Non- 
Competitive  Grant  Extension 

agency:  Employment  and  Training 
Administration,  DOL. 
ACTION:  Notice  of  intent  to  extend  a  non- 
competitive grant. 

SUMMARY:  The  Employment  an4 
Training  Administration  (ETA),  U.S. 
Department  of  Labor  (DOL),  announces 
its  intent  to  extend  a  non-competitive 
grant  to  the  Contact  Center,  Inc.  of 
Lincoln,  Nebraska  under  the  authority 
of  the  Job  Training  Partnership  Act 
(JTPA). 

DATES:  It  is  anticipated  that  this  grant 
will  be  modified  by  June  4, 1993,  to 
extend  funding  for  1  year.  Submit 
comments  by  4:45  p.m.  (Eastern  Time), 
on  June  2, 1993. 

ADDRESSES:  Submit  comments  regarding 
this  proposed  extension  to:  U.S. 
Department  of  Labor.  Employment  and 
Training  Administration,  room  S4203. 
200  Constitution  Avenue,  N\V., 
Washington,  DC  20210,  Attention: 
Charlotte  Adams;  Reference  FR-DAA- 
93-001. 

SUPPt^MENTARY  INR3RMATK}N:  The 
Employment  and  Training 
Administraticm  (ETA)  announces  its 
intent  to  extend  a  noncompetitive  grant 
to  the  Contact  Center,  Inc.  of  Lincoln, 
Nebraska,  in  accordance  with  the 
Department  of  Labor  Manual  Series 
(DLMS),  Vohime  Na  2.  Section 
833(f)(3):  "services  are  available  from 
only  one  responsible  source  and  no 
substitute  will  suffice,  and  the  recipient 


has  unique  qualifications  to  perform  the 
type  of  activities  to  be  furnished".  This 
DLMS  section  is  cited  because  Contact 
Center  has  a  built-in  entry  to  a 
significant  number  of  JTPA  eligible 
participants  by  virtue  of  its  being  the 
primary  national  hotline  number  used 
by  several  major  national  literacy 
campaigns  from  the  following  group: 
Project  PLUS  (supported  by  ABC-TV), 
the  Public  Broadcasting  System,  the 
American  Council  on  Education,  and 
the  American  Newspaper  Publisher's 
Association,  and  the  Ad  Council.  Under 
this  extension.  Contact  Center,  Inc.,  will 
continue  to  provide  JTPA  information  to 
individuals  calling  the  Contact  Center 
hotline  in  response  to  general  Project 
PLUS  public  service  announcements 
and  follow  up  with  written  information 
where  appropriate.  Funds  for  this 
activity  are  authorized  by  the  Job 
Training  Partnership  Act,  as  amended, 
Title  rV — Federally  Administered 
Programs.  The  proposed  funding  is 
approximately  $48,000  for  twelve 
months. 

Signed  at  Washington,  DC  on  May  11, 
1993. 
Robert  D.  Puksr. 

ETA  Grant  Officer. 

(FR  Doc.  93-11749  Filed  5-17-93;  8:45  am) 
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Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 


Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
NW..  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process:  Chief. 
Division  of  Foreign  Labor  Certifications, 
U.S.  Employment  Service.  Telephone: 
202-219-5263  (this  is  not  a  toll-ft-ee 
number). 

Regarding  the  Complaint  Process: 
Questions  regarding  the  complaint 
process  for  thg  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-fi-ee  number). 
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SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504.  55  FR  50500 
(December  6. 1990).  The  Employment 
and  "Training  Administration,  pursuant 
to  20  CFR  655.310(c).  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 


requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 
inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  7th  day  of 
May  1993. 

Robert  A.  Schaerfl, 

Director.  United  States  Employment  Service. 


Division  of  Foreign  Ubor  Certifications,  Approved  Attestations.  04/01/93  To  04/30/93 


CEO-Name/tacility  name/address 

Max  Michael.  M.D..  The  Cooper  Green  Hospital.  1515  Sixtti  Avenue  South.  Birmingham  35233.  205-930-3493 

Mr.  Robert  P.  Atkinson.  Jefferson  Reg'l  Med.  Ctr.,  1515  West  42nd.  Pine  Buff  71603.  501-541-7100 

Ms.  Mary  Anderson,  Associated  Heattfi  Professiona,  6095  Bristol  Parkway  #100.  Culver  City  90230,  310-417-3011 

Mr.  Lester  W.  Holcomb,  Kern  Medical  Center,  1830  Flower  Street.  Bakersfield  93305,  80&-326-2l6l 

Ms.  Anelli  Stamm,  Silver  Oak  Manor.  788  Holmes  Street,  Livermore  94550.  510-447-2280 

Mr.  Thomas  G.  Hennessy.  Bay  Harbor  HospitaUHarbor  Health  Systems.  Inc..  Harbor  City  90710  310^325^i'22i 

c    i**lr;.        *'  ^^  *^^^  Convai.  Hosp.-Wesf,  Beverly  California  Corp.,  West  Covina  91790  818-962-3368 

Sr.  Ruth  Mane  Nickerson,  Saint  Agnes  Medical  Ctr.,  1303  East  Hemdon  Avenue,  Fresno  93720  209-449-3000 
Mr.  Daniel  Bunn,  All  Saints  Healthcare.  Darbun  Enterprises.  Inc.,  No.  Hollywood  91605  818-982-4600 
^'^aT!^)^^^^'  ^^■'  ""^  County-Rancho  Los  Amigos  Medical  Ctr.,  Harriman  Bidg.,  Rm.  156,  Dowi^y  90242; 

Mr.  K.E.  Blake.  Beverly  Hospital,  309  W.  Beverly  Blvd.,  Montebelto  90640.  213-889-2417 

Mr.  S.  Scott  Tibbitts,  Santa  Monica  Hospital  Med.  Ct,  1250  16th  Street.  Santa  Monica  90404.  310^19^000 

Mr.  Sten  B.  Beny,  Hanford  Convnunity  Med.  Ctr..  450  Greenfield  Avenue,  Hanford  93230  209-585-5464 
Ms.  Doris  Porth.  San  Leandro  Hospital,  13855  E.  14th  Street.  San  Leandro  94578,  510-667-4542 

iT  Z^a^^^'  ^^^  ^'^  Angeles  Doctors  Hosp..  4060  East  Whittier  Blvd..  Los  Angeles  90023  213-268-^5514 

Mr.  John  P.  Yeros.  Staff  Builders  Travel  Nurse,  360  S.  Garfield  Street,  Denver  80209,  30a-<394-2900 

Mr.  Kevin  C.  Clark,  Cross  Country  Healthcare,  Inc.,  1515  South  Federal  Hwy.,  Boca  Raton  93432  800-347-2264 

Mr.  Michael  Gerber,  Westchester  General  Hospital.  2500  S.W.  75th  Avenue,  Miami  33155  305-264-5252 

Jay  Kapin,  Camelot  Care  Center  of  Dade,  I.  25268  S.W.  134  Avenue.  Miami.  Fk>rida  33032  305-258-2222 

Mr.  Frank  Murphy.  Morton  Plant  Health  Systems,  323  Jeffords  Street.  Cleanwater  34616  813-462-7000 
firSr**  "^   ''^®*^"'=^  '"•  Pompano  Beach  Medical  Ctr..  600  S.W.  Third  Street,  Pompano  Beach  33060  305^782- 

Mr.  Jim  Albright,  Bayfront  Medical  Ctr..  Inc..  701  Sixth  Street  South,  St.  Petersburg  33701  813-893-6014 
Mr.  Gary  L.  Rowa,  AMI  Towns  &  Country  Hosp.,  6001  Webb  Road.  Tampa  33615  813-885-6666 
Mr  Ramsey  Jennings,  Bulloch  Memorial  Hospital.  500  East  Grady  Street.  Statesboro  30458  912-764^71 
Ms.  Dorothy  N.  Key,  Greene  Point  Health  Care.  Beverly  Enterprises,  P.O.  Box  312.  Union  Point  30669,  706-486^ 
2167. 

Mr.  Rex  Mobley,  Woodstock  Nursing  Ctr..  105  Arnold  Mill  Rd..  Woodstock  30188.  404-926-0016 
Milton  Slepman,  Ph.D..  Smyrna  Hospital.  3949  South  Cobb  Drive,  Smyrna  30080  404-434-0710 
Ms.  Judith  BrasweJI.  Saint  Josephs  Hospital,  Inc..  11705  Utercy  Blvd..  Savannah  31419.  912-925-4100 
Mr.  Walter  L.  Behn.  Kapiolani  Medcal  Ctr.  for  Women  and  Chikjren,  Honolulu  96826,  808-973-8227 


State 
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CA 
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CA 
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CA 
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CA 
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CA 
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CA 
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CA 
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CA 
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CA 
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FL 
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FL 
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Division  of  Foreksn  Labor  Certifications,  Approved  Attestations,  04/01/93  To  04/30/93— Continued 


CEO-Nams/facility  name/address 


Stale 


Approval 
date 


Revwend  Stephen  A.  OaM.  Bethany  Terrace  Nursing  Ctre..  8425  N.  Waukegan  Rd.,  Morton  Grove  60053,  708-965- 

8100. 

Mr.  Morris  Esformes,  The  Terrace  Nurslr>g  Home,  Inc.,  1615  Sunset  Avenue,  Waukegan  60087,  708-244-6700  

Ms.  Diane  E.  Kramer.  Avrora  MarKX  Nursing  Ctr.,  1601  N.  Famsworth  Ave  ,  Avrora  60505,  708-898-1180 

Mr.  Jack  Reiss,  Bkxxningdale  Pavtinn,  Inc..  311  Edgewater  Drive,  Btoomtr>gdale  60108,  708-894-7400  

Ms.  Lucy  Morales.  Southshore  Surgi— Ctr.  ENTS,  8300  S.  Brandon.  Oitcago  60617,  312-721-6000  

Mr.  Gerald  A.  Woods,  River  Park  Health  Care,  Kansas  Health  Care  Investors,  LP.,  Wichita  67203,  316-262-8481  .... 

Mr.  Steven  Smith,  Earl  K.  Long  Medical  Center,  5825  Airline  Highway,  Baton  Rouge  70805,  504-358-1000 

Mr.  Peter  J.  Betts,  East  Jefferson  General  Hosp.,  4200  Houma  Blvd.,  Metalrie  7001 1,  504-454-5606  

Mr.  Raymond  D.  Sanzone,  Tewksbury  Hospital,  356  East  Street,  Tewksbury  01876,  508-851-7321  

Mr.  Everard  O.  Rutiedge,  LItierty  Medical  Ctr.  kK.,  2600  Liberty  Heights  Avenue,  Baltimore  21215.  410-383-4000  .... 

Mr.  James  0.  Dague.  Bon  Secours  Hospital.  Inc..  2000  West  Baltimore  Street,  Baltimore  21223,  410-352-3000 

Mr.  Kark  Eustis.  Grace  Hospital,  6071  West  Outer  Drive,  Detroit  48235,  313-966-3473 

Ms.  Gail  Warden,  Henry  Ford  Hospital,  2799  W.  Grand  Boulevard,  Detroit  48202.  313-876-2600 

Mr.  Salvatore  D.  Benisatto,  Westwood  Nursing  Ctr.,  16588  Schaefer,  Detroit  48235,  313-345-5000  „ 

Mr.  Leslie  C.  Jarema,  Meadowbrook  Terrace  of  North  Raleigh,  Raleigh  27615,  919-878-7772 .... 

Mr.  R.O.  Canotbers,  Autumn  Care  of  Drexel.  P.O.  Box  1278,  Drexel  28619,  704-433-6180  

Ms.  Ronnette  S.  Cox,  Convalescent  Ctr.  of  Sanford,  4000  Farreil  Road.  Sanford  27330.  919-775-7207 

Mr.  Edward  Lewis,  Bergen  Pines  County  Hospital,  East  RkJgewood  Avenue,  Paramus  07652,  201-967-4000 

Mr.  Harvey  Adelsberg,  Daughters  of  Mariam.  Ctr.  for  the  Aged.  Clifton  07015,  201-772-3700 

Mr.  Dennis  Doody,  The  Medk^al  Center  at  Princet.  253  Witherspoon  Street,  Princeton  08054,  609-4335  

Marie  D.  Moore,  M.D.,  Oakland  Care  Center,  20  Breakneck  Road,  Oakland  07436,  201-337-3300 

Sister  Elizabeth  Ann  Maksney,  St  Elizabeth  Hospital,  225  V\mhamson  Street,  Elizabeth  07207,  908-527-5326 

Mr.  AnfwW  Puttennan,  Morristown  Rehab.  CU.,  Inc.,  66  Morris  Street.  Morristown  07960,  201-539-3000 

Mr.  Lawrence  Gelfand,  Daughters  of  Israel  Geriatric  Ctr.,  West  Orange  07052,  201-731-5100 

Mr.  George  E.  Sararu,  Wortt  Nurse  Connection,  1000  E  Main  Street.  Tonopah  59049,  714-925-1489  

Mr.  Jostitia  Teitelbaum,  Queens  Nassau  Nursing  Home,  I,  520  Beach  19th  Street,  Far  Rockaway  11691,  718-471- 

7400. 

Mr.  Mk:hael  Dreisiger,  LaGuardia  Hospital,  102-01  66th  Road,  Forest  Hills  11375,  718-830-^276 

Mr.  Augusto  LI.  Cuesta,  America's  Hearth  Personnel  Servfce,  East  Elmhurst  11370,  718-426-5361  

Mr.  Richard  N.  Yezzo,  SL  Oares  Hospital  and  Health  Ctr.,  New  York  10019,  212-586-1500  

Mr.  Percy  Allen,  II.  State  University  of  N.Y.  Heal  Science  Center  of  Brooklyn,  Brooklyn  11203,  718-270-1000 

Sr.  Helen  Murphy.  New  York  Foundling  Hospital  f.  Pediatric  Med.  and  Rehab.  Care,  Inc.,  New  York  10011,  212-633- 

9300. 

Spencer  Foreman,  M  D.,  Monteftore  Medk»l  Ctr.,  Ill  E.  210th  Street,  Bronx  10467,  212-920-4321  

Mr.  Frank  Maddolona,  The  Brookdale  Hospital  Med.  C,  Linden  Blvd.  at  Brookdale  Plaza,  Brooklya  11218,  718-240- 

ssse. 

Mr.  WMam  T.  Newell,  The  University  Hospital  at  Stony  Brook  (Health  Science  Ctr.),  Stony  Brook  11794,  516-444- 

1800. 

Ms.  Ann  Cecio,  MetropoWan  Jewish  Geriatric,  4915  10th  Avenue,  Brooklyn  11219,  718-851-3700  

Ms.  Ftorida  Fuentecilla,  Health  &  Professionals  Network.  Inc.,  Rego  Part(  11374.  718-997-1080 „... 

Mr.  DavkJ  S.  Harper,  Sentry  Care  Simpsonville,  Inc.,  807  S.E.  Main  Street,  Simpsonville  29681.  803-963-6069  

Ms.  JuNe  F.  Waters,  Easiey  Health  Care,  Inc.,  200  Anne  Drive,  Easley  29640,  803-859-9754 

Mr.  Louis  Milite,  Brian  Center  Health  &  Retirement/Coitimbia,  Columbia  29204,  803-254-5960  

Mr.  William  W.  AmoW.  Ill,  Centennial  Medical  Center,  Park  View,  Nashville  37203,  615-342-1825  

Mr.  W.R.  Barger,  Heritage  Manor  of  Monteagle,  Health  Care  Capital,  Inc.,  Monteagle  37356,  615-924-2041  

Mf.  William  R.  Rice,  University  of  Tennessee,  UT  Bo  Hospital,  c/d  Dr.  R.A.  Palazzoto,  Memphis  38163.  901-528- 

6352. 

Mr.  Robert  Collette,  AMI  Brownsville  IMedk^l  Ctr.,  1040  W  Jefferson.  Brownsville  78520,  512-544-1455 

Robert  Myers,  M.D.,  Scott  &  White,  2401  South  31st  Street,  Temple  76508,  817-774-2111 

Mr.  Craig  B.  Watson,  Gulf. Coast  Medical  Ctr.,  1400  Hwy  59,  Wharton  77488,  409-532-2500 

Ms.  Emilia  L.  Senano,  Unkiare  Health  Senrices,  Inc.,  3100  Timmons  Lane,  Suite  425,  Houston  77027,  712-621- 

8361. 

Mr.  Ben  M.  McKibbens,  Valley  Baptist  Medical  Ctr..  2101  Pease  Street,  Hartingen  78550,  210-421-1100  

Mr.  Paul  Herzog,  Vista  Hills  Medical  Ctr..  10301  Gateway  West,  El  Paso  79925,  800-967-3711  

Mr.  Ralph  E.  Beaty,  HuntsvMIe  Memorial  Hosprtal,  3000  1-45,  HuntsviHe  77340,  409-291-4521  

Juan  R.  Amell,  M.D.,  F.A.C.C.,  Red  Oak  Cardiovascular  Ctr.,  17200  Red  Oak  Drive,  Houston  77090,  713-893-8640  . 

Mr.  George  T.  Roberts,  Henderson  Memorial  Hospital,  300  Wilson  Street,  Henderson  75652,  903-657-7541 

Mr.  Jamee  Baxendale,  Marshall  Manor,  Inc..  8645  John  Marshall  Hwy.,  Marshall  22115,  703-364-1200 

Steve  Purves,  Roanoke  Memorial  Hospital,  Belleview  at  Jefferson  Street,  Roanoke  24014,  703-981-7825 

Total  attestations:  82 
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UBRARY  OF  CONGRESS 

Copyright  Offlc* 
[Dodwt  No.  RM  B»-4] 

Impiementatlon  of  the  Audio  Home 
Recording  Act  of  1992;  Statements  of 
Account  Public  Meeting 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Notice  of  informal  public 

meeting. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  has  issued  interim 
regulations  and  a  quarterly  statement  of 
account  form  as  part  of  its  mandate  to 
implement  the  Audio  Home  Recording 
Act  of  1992,  Public  Law  102-563.  This 
notice  invites  participation  in  a  public 
meeting  intended  to  ehcit  comments, 
views,  and  information  which  will 
assist  the  Office  in  its  review  of  the 
quarterly  statement  of  account  form  and 
its  design  of  the  annual  statement  of 
account  form.  This  is  to  be  an  informal 
meeting  for  exchange  of  opinions  and 
information  among  interested  parties. 
Written  comments  are  welcome,  bflt  are 
not  required.  No  transcript  of  the 
discussion  will  be  made. 
DATE  ANO  ADDRESS:  The  meeting  will  be 
held  on  June  11. 1993.  beginning  at  1:30 


p.m.  in  the  conference  room  of  the 
Register  of  Copyrights,  LM  407,  James 
Madison  Memorial  building.  Library  of 
Congress.  First  St.  and  Independence 
Ave..  SE..  Washington.  DC.  Participants 
need  not  notify  the  Copyright  Office  of 
their  intention  to  attend  the  meeting. 
Any  written  comments  should  be 
submitted  to  the  Office  of  Copyright 
General  Counsel  at  the  same  address  if 
delivered  by  hand.  If  submitted  by  mail, 
use  the  designation  "Department  100" 
in  addition  to  the  above  address  and  the 
zipcode  "20540." 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Schrader,  General  Counsel, 
Copyright  Office.  Library  of  Congress. 
Washington,  DC  20559.  Telephone  (202) 
707-«380. 

SUPPI^MENTAHY  MFORMATION:  Effective 
October  28, 1992,  the  Audio  Home 
Recording  Act  (AHRA)  created  new 
statutory  obligations  in  chapter  10  of 
title  17,  United  States  Code,  relating  to 
digital  audio  recording  devices  and 
media.  The  AHRA  provides  solutions  to 
policy  problems  presented  by  consumer 
products  that  make  nearly  perfect  copies 
of  digital  audio  recordings.  These 
include  provision  of  an  exemption  for 
private  noncommercial  home  recording 
of  digital  audio  recordings,  a  restriction 
on  serial  copying  of  copyrightable  works 
on  digital  recorders,  and  the 
requirement  that  manufacturers  and 
importers  of  digital  audio  recorders  and 
media  file  an  initial  notice  of 


distribution,  quarterly  and  annual 
statements  of  account,  and  royalty 
payments  upon  distribution  in  the 
United  States  of  digital  audio  recording 
devices  and  media. 

The  AHRA  provides  that  importers  or 
manufacturers  of  digital  audio  recording 
devices  or  media  shall  file  with  the 
Register  of  Copyrights  quarterly  and 
annual  statements  of  account  in  such 
form  as  the  Register  shall  prescribe  by 
regulation.  Interim  regulations  were 
issued  by  the  Office  February  22. 1993 
(58  FR  9544)  governing  the  filing  of 
quarterly  and  annual  statements  of 
account  and  payment  of  royalties. 
Comments  were  invited,  and  heve  been 
received.  The  quarterly  statement  of 
account  form  was  of  necessity  prepared 
and  then  distributed  in  early  April 
without  the  opportunity  for  comment  on 
the  form  design  and  content.  The 
quarterly  form  is  reprinted  in  an 
Appendix  to  the  Notice.  The  meeting 
proposed  by  this  notice  will  provide  the 
Office  with  information  and  comments 
needed  to  review  the  quarterly  form  and 
prepare  the  annual  statement  of  account 
form  under  the  AHRA. 

Dated  May  12, 1993. 
Ralph  Oman. 

Register  of  Copyrights. 

Appendix 

DART  Quarterly  Statement  of  Account 

BRJJNQ  CODE  1410-0«-M 


^OL 
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A  NEW  LAW                  WHK 

Effective  October  28, 1 992.  the  Audio  Home  Recording  Act  of  1 992,  Public  Law  1 02-563, 1 06  Stat.  4237,  created 
a  new  statutory  obligation  under  the  Copyright  Act,  title  1 7  U.S.C.  This  law  was  enacted  after  interested  parties 
came  to  an  agreement  about  associated  rights  and  compensation  in  an  age  in  which  near-perfect  copying  of 
protected  audio  works  by  consumers  is  possible. 

Under  the  Act,  manufacturers  and  importers  of  digital  audio  recording  devices  and  media  who  distribute  the 
products  in  the  United  States  must  file  quarterly  and  annual  statements  of  account  and  make  royalty  payments  to 
the  Copyright  Office. 

58 

ISS 

. 

TRANSITIONAL  PERIOD  REQUIREMENTS 

94 

The  first  Quarterly  Statement  of  Account  following  enactment  of  the  Act  shall  cover  the  period  from  October  28, 
1 992,  to  the  end  of  at  least  one  full  quarter.  This  statement  is  due  45  days  following  the  end  of  the  first  full  quarter 
after  October  28, 1992,  or  by  May  15, 1993,  whichever  is  later. 

The  first  Annual  Statement  of  Account  shall  cover  the  entire  period  since  October  28, 1992,  and  is  not  due  until 
March  1 ,  1994,  or  later  depending  upon  the  basis  of  filing. 

/I  Y 

1  Q 

HOW  TO  FILE  THE  STATEMENT  OF  ACCOUNT  AND  ROYALTY  FEE 

<. 

1  O 

FIRST:  Study  the  information  and  read  through  the  instructions  in  the  Statement  of  Account  form.  Before  you 
start  completing  the  form,  make  sure  that  you  have  collected  all  the  necessary  information  and  that  you 
are  using  the  right  form. 

SECOND:   Complete  the  statement  of  account  fonn,  giving  all  of  the  required  information.  Use  a  typewriter,  a 
legible  printer,  or  hand  print  the  information  in  dark  ink. 

THIRD:  Certify  the  statement  of  account  by  signing  in  Space  G.  The  statement  of  account  is  not  acceptable 
unless  it  bears  the  handwritten  signature  of  one  of  the  individuals  indicated  in  Space  G  as  authorized 
to  certify  it  pursuant  to  Copyright  Office  regulations. 

FOURTH:  Obtain  a  certified  check,  cashier's  check,  money  order,  or  make  an  electronic  payment  in  the  amount 
of  the  royalty  fee  due  as  calculated  in  Space  C.   Payment  in  any  other  forni  (personal  or  company 
checks)  will  be  returned.  The  remittance  must  be  made  payable  to:  Register  of  Copyrights.  DO  NOT 
SEND  CASH. 

RFTH:  Send  the  completed  statement  of  account,  together  with  the  royalty  fee  due,  to: 

Licensing  Division 
Copyright  Office 
I  ibrary  of  Congress 
Washington,  DC  20557-6400 

SIXTH:  Retain  a  copy  of  the  entire  statement,  as  filed,  in  case  it  is  needed  for  future  reference. 

9  93 

Ml 

"* 
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OFFICIAL        BUSINESS 


UNITED  STATES  COPYRIGHT  OFFICE 


■ng  Deadline:  The  Statement  of  Account  must  be  filed  wittiin  45  days  after  ttie  dose  of  tfie  quarief  covered  by  ttie  statement. 


QUARTERLY 
STATEMENT  OF  ACCOUNT 

For  Digital  Audio  Recording  Products 

General  Instructions  are  at  tfie  end  of  this 
form  [pages  i-ii]. 


FOR  COPYRIGHT  OFFICE  USE  ONLY 

DATE  RECEIVED 

AMOUNT 

REMITTANCE  NUMBER 

FORM  DART/Q 

Return  to: 
Licensing  Division 
Copyright  Office 
Library  of  Cor^ress 
Washington.  (X) 

20557-6400 
202-707-8150  . 


ACCOUNTING  PERIOD  AND  RUNG  STATUS 

COVERED  BY  THIS  QUARTERLY  STATEMENT  OF  ACCOUNT: 

1 .  Check  the  applicable  box.  If  your  accounting  period  is  the  calendar  year,  enter  the  year;  if  it 
is  a  fiscal  year,  enter  the  12-month  period  and  year. 

D  Calendar  year:  January  1  through  December  31,1 9 

D  Fiscal  year:  beginning ,  1 9 and  ending ,  1 9 

2.  Check  the  applicable  box  and  enter  the  3-month  period  and  year(s)  for  that  quarter 

D  Quarter  1 
D  Quarter  2 
n  Quarter  3 

beginning ,  1 9 and  ending ,  1 9 

3.  Check  the  applicabte  box(es)  to  identify  your  filing  status. 

D  Manufacturer 

D  importer 

O  Manufacturer  and  Importer 


SPACE 


NAME  AND  ADDRESS 

Give  the  full  legal  name  of  the  "manufacturing  party"  or  any  other  name  used  for  the  purpose  of 
conducting  the  business  of  manufacturing  and  distributing  or  importing  and  distributing  digital  audio 
recording  products. 

1 .  Legal  Name [ 

2.  Mailing  Address 


Give  other  business  name{s),  if  different  from  line  1. 
3.  Business  Name 


20004 
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FORM  OART/Q.  PACE  2 


SPACE 


Note:  N  you 


e.  please 
rtocopy 
iCand 
attach  the 
additional 
page<s)to 
the  Statement 
of  Account 


COMPUTATION  OF  ROYALTY  FEE.  The  formula  to  compute  the  royalty  fee  involves  1 4  components 
combined  on  pages  2-3.  There  are  two  different  formulas  for  computing  the  royalty  fee:  (1 )  a  formula  for 
audio  recording  devices  that  are  identified  by  the  letters  A,  B,  or  C  in  column  4;  and  (2)  a  formula  for 
audio  recording  media  that  are  identified  by  the  letter  0  in  column  4.  For  further  explanation  of  the 
infonnation  required  for  each  column,  see  pages  i-ii  of  the  General  Instructions. 

COMPUTING  THE  ROYALTY  FEE  FOR  DIGITAL  AUDIO  RECORDING  DEVICES 

On  a  line-by-line  basis,  enter  the  information  in  columns  1-8,10  and  1 2  and  compute  tfie  royalty  fee: 
Step  1 :  Multiply  column  7  by  column  8  and  enter  the  result  in  column  9. 
Step  2:  Multiply  column  7  by  column  1 2  and  enter  the  result  in  column  1 3. 
Step  3:  Multiply  column  6  first  by  column  7,  then  by  column  1 0  and  enter  the  result  in  column  1 1 . 
Step  4:  Select  the  appropriate  royalty  fee  either  from  column  9, 1 1 ,  or  1 3  as  explained  in  the  General 
Instructions,  page  ii,  and  enter  that  figure  in  column  14. 

COMPUTING  THE  ROYALTY  FEE  FOR  DiGITAL  AUDIO  RECORDING  MEDIUM 

On  a  line-by-line  basis,  enter  the  information  in  columns  1-7  and  10  and  compute  the  royalty  fee: 
Step  1 :  Multiply  column  6  first  by  column  7  then  by  column  10. 
Step  2:  Enter  the  result  of  Step  1  in  column  14. 

COMPUTING  THE  TOTAL  ROYALTY  FEE 

Complete  lines  1  -5  on  page  3. 


-J 


1 

- 

— - 
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FORM  DAm^Q.  PAGE  3 


MINIMUM  I   MINIMUM  FEE 

FEE  PER 

UI«T 


V%i^.  :Jis<5r«<^'SMivJCjWrf?^.-.;r--:  J5^^ 


4^ 


RATE 


$25,000,00 


.102 


RATE  FEE 


"$1 37.500.00 


'aw<    i'^*>' 


MAXIMUM    i  MAXIMUM  FEE 
FEE  PER 


$8.00 


$200,000.00 


ROYALTY  FEE 


$137,500.00 


Line  1   Tota!  Column  14  and  enter  the  figure  here $ 

Line  2:  Reduction;  Enter  the  amount  from  Space  D.  page  3 $ 

Line  3:  Sutitract  the  amount  in  Line  2  from  Line  1  and  enter  the  amount  here $_ 

Line  4:  Interest  Charge:  Enter  the  amount  from  Line  4,  Space  E.  page  4.  . .  $ 

r 

Line  5:  Add  Lines  3  and  4  and  enter  total  here.  This  Is  the  total  royalty  fee  due !$_ 

Remit  this  amount  in  the  form  of  a  certified  checic,  cashier's  check,  money  order,    ^ 
or  electronic  payment,  payable  to  the  Register  of  Copyrights.  DO  f^T  SEND  CASH. 


SPACE 


REDUCTION  OF  ROYALTY  FEE 

Section  1004  (a)(2)(A)  of  the  Audio  Home  Recording  Act  of  1992  provides  for  a  royalty  payment  to 

be  reduced  in  one  specific  case.  This  section  reads: 

"If  the  digJtaJ  audio  recx)rding  device  and  such  other  devices  are  part  of  a  physically  integrated  unit,  the 
royalty  payment  shall  be  based  on  the  trarisJer  pnce  of  the  unit.  Ixjt  shall  tie  reduced  by  any  royalty  payment 
made  on  any  digital  audio  recorduig  device  included  within  the  unit  that  was  not  first  distnbuled  in 
comt)tnation  with  the  unit." 

Is  this  provision  applicable  to  any  "Fee  Code  A"  item  listed  in  Column  4,  Space  C? 

DNo 

D  Yes.  Enter  the  total  here  and  on  line  2.  Space  C.  page  3 $ 
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FORM  OART/Q.  PACE  4 


SPACE 


WORKSHEET  FOR  COMPUTING  INTEREST 

You  must  complete  this  woritsheet  for  those  royalty  payments  submitted  as  a  result  of  a  late  payment 
or  underpayment. 

Line  1 .  Enter  the  anfK)unt  of  late  payment  or  underpayment $ 


Line  2.  Multiply  line  1  by  the  interest  rate*  and  enter  the  the  sum  here . . .  $ 

Line  3.  Multiply  tine  2  by  the  number  of  days  late $ 

Line  4.  Multiply  line  3  by  .00274",  enter  here  and  on  line  4  in  Space  C  . . .  $ 


X 

% 

X. 

-days 

X 

00274 

(interest  charge) 


•Contact  the  Licensing  Division  at  202-707-8150  for  the  interest  rate  for  the  accounting  period  In  which  the  late  payment 
or  underpayment  occun-ed. 
**This  is  ttie  decimal  equivalent  of  1/365,  which  is  the  irrterest  assessment  for  one  day  late. 


SPACE 


INDIVIDUAL  TO  BE  CONTACTED  IF  FURTHER  INFORMATION  IS  NEEDED 

(identify  an  individual  to  whom  we  can  write  or  call  about  this  Statement  of  Account). 


NAME 


TELEPHONE  (  )_ 


ADDRESS 


SPACE 


CERTIRCATION 

(This  Statement  of  Account  must  be  certified  and  signed  in  accordance  with  Copyright  Office 
Regulations.) 

I,  the  undersignod,  hereby  certify  that:  (check  ONLY  ONE  of  the  boxes  listed  below.) 

D  (Importer  or  manufacturer  other  than  corporation  or  partnership) 
I  am  the  importer/manufacturer  identified  in  Space  B,  line  1 . 

D  (Principal  of  importer  or  manufacturer  other  than  corporation  or  partnership) 

I  am  the  duly  authorized  agent  of  the  importer/manufacturer  identified  in  Space  B.  line  1 . 

D  (Officer  or  partner) 

I  am  an  officer  (if  a  corporation)  or  a  partner  (if  a  partnership)  of  the  legal  entity 
identified  in  Space  B,  line  1 . 

I  have  examined  this  Quarteriy  Statement  of  Account  and  hereby  declare  under  penalty  of  law 
that  ail  statements  of  fact  contained  herein  are  true,  complete,  cind  accurate  to  ttie  t}est  of  my 
knowledge,  information,  and  belief,  and  are  made  in  good  faith. 

HANDWRITTEN  SIGNATURE  


TYPED  OR  PRINTED  NAIylE 
TITLE  


DATE 
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GENERAL  INSTRUCTIONS  FOR  FORM  DART/Q.  PAGE  I 


GENERAL  INSTRUCTION 
FORM  DART/Q        ^M 


V^4^' 


The  Audio  Home  Recording  Act  of  1992  (Pub.  L.  No.  102-563) 

Chapter  10  of  title  17,  United  States  Code,  creates  new  statutory 
obligaljons  for  partes  who  import  and  distrttxjte  in  the  United  States  or 
manufacture  and  distribute  in  the  U.S.  any  dtgrtai  audio  recording  device  or 
digital  audio  recording  medium.  This  law  was  enacted  after  interested 
parbes  came  to  an  agreement  alxnit  associated  fights  and  compensation 
in  an  age  in  which  near-perlect  copying  of  protected  audio  *«)fks  by 
consumers  is  poss<t)ie. 


DEFINITIONS 


•  -DIGITAL  AUDIO  RECORDING  PRODUCT"  means  digital  audio  re- 
cording devices  and  digital  audio  recording  media. 

•  "DIGITAL  AUDIO  RECORDING  DEVICE"  Is  any  machine  or  device  of 

a  type  commonly  distributed  to  irxJividuals  for  use  by  individuals, 
whether  or  not  included  with  or  as  part  of  some  other  mactvne  or  device, 
the  digital  recording  function  of  which  is  designed  or  marketed  for  the 
primary  purpose  of,  arxf  that  is  capable  of,  making  a  digital  audio  copied 
recording  for  private  use,  except  for  (A)  professional  rrxxJel  products, 
and  (B)  dictation  machines,  answenng  mact«r>es,  and  other  audio 
recording  equipment  ttiat  is  desigr)ed  and  marketed  pnmarily  for  ttie 
creation  of  sound  recordings  resulting  from  ttie  fixation  of  nonmusical 
sounds. 

•  "OIGiTAL  AUDIO  RECORDING  MEDIUM"  is  any  material  obiect  in  a 
form  commonly  distritxited  for  use  by  indivkluals,  ttwt  is  pnmanly 
marVeted  or  most  commonly  used  by  consumers  for  the  purpose  of 
making  digital  audio  copied  recordir^gs  by  use  of  a  digital  audio  record- 
ing devrce. 

•  The  "PRODUCT  CATEGORY"  of  a  device  or  medium  is  a  general  class 
of  products  made  up  of  functionally  equivalent  digital  audio  recording 
products  witft  sutKtantially  ttie  same  use  in  substantially  ttie  same 
environment,  including,  for  example,  hand  heW  portable  integrated 
corribinabon  units  ("Ixiomboxes"),  portable  personal  recorders,  stand- 
atone  home  recorders  ("tape  decks"),  home  comt^nation  systems  ("rack 
systems'),  automotMie  recorders,  configurations  of  tape  media  (stan- 
dard cassettes  or  microcassettes),  and  configurations  of  disc  media, 
such  as  2-1/2",  3"  or  5"  discs 

•  The  "TECHNOLOGY"  of  a  device  or  rT>edium  is  a  digital  audio  recording 
product  type  distinguished  by  different  technical  processes  for  digitally 
recording  musical  sounds,  such  as  digital  audio  tape  recorders  (DAT), 
digital  compact  cassette  (DCC),  or  different  disc-tosed  technotogies 
such  as  minidisc  (MD). 

•  "MANUFACTURE"  means  to  produce  or  assemble  a  product  m  the 
United  States   A  "marujfactufer"  is  a  person  wtx)  manufactures. 

•  The  "MANUFACTURING  PARTY"  is  any  person  or  entity  ¥»ho  manu- 
factures arxj  distributes  or  imports  and  distributes  any  digital  audio 
recording  device  or  digital  audio  recording  medium  in  the  United  States. 

•  A  "QUARTERLY  STATEMENT  OF  ACCOUNT  is  a  statement  accom 
panying  royalty  payments  pursuant  to  1 7  U  S  C  .  sectKXi  1003 

•  An  "ANNUAL  STATEMENT  OF  ACCOUNT"  is  a  cumulative  statement 
accompanying  annual  royalty  payments  pursuant  to  17  U.S.C.  section 
1003. 


SPACE  A:  ACCOUNTING  PERIOD  &  RLING  STATUS 


Statements  of  account  may  be  filed  on  eitt>er  a  calendar  year  or  fiscal 
year  basis  at  the  electton  of  the  mar>ufacturer  or  importer.  Wt^chever  filing 


basis  is  elected,  the  election  stands  for  3  years  and  may  be  changed  for 
subsequent  tilings  only  by  wntten  request  to  the  Copynght  Office  at  least  60 
days  before  the  proposed  effective  date  The  request  must  be  approved  by 
the  Office  m  order  to  become  effective. 

Enter  the  calerxJar  or  fiscal  year  designation,  including  ttie  beginning 
and  ending  month,  day.  and  year  of  the  period  covered  by  ttie  quarter 
Space  A  also  requires  a  designation  of  the  manufactunng  party's  status, 
such  as  "manufacturer,"  "importer,"  or  "manufacturer  and  importer." 


SPACES:  NAME  AND  ADDRESS 


The  full  legal  name  of  the  manufactunng  party  will  be  included,  together 
with  the  fictitious  or  assumed  name,  if  any,  used  by  the  person  or  entity  for 
the  purpose  of  conducting  ttie  txjsiness  of  manufactunng  and  distntHiting  or 
importing  and  distrit»/tlng  digital  audio  recording  products. 

In  addition.  Space  B  requires  the  full  mailing  address  of  the  manufactur- 
ing party,  including  a  specific  number  and  street  name  or  rural  route  of  ttie 
place  of  business  of  this  person  or  entity.  A  post  office  box  or  similar 
designation  will  not  be  suffiaent  for  this  purpose  except  where  it  is  ttie  only 
address  that  can  be  used  in  that  geographic  kxation 


SPACE  C:  COMPUTATION  prROTALTY  fEE 


Columrf  1 :  "Product  Category" 

Enter  the  product  category  of  the  digital  audio  recording  products 
manufactured  and  distritiuted  or  imported  and  distntxited  by  the  manufac- 
tunng party  during  the  quarter  covered  by  the  statement.  Product  catego- 
ries include  hand  held  portable  integrated  combination  units  ("txxirTrtxixes"). 
portable  personal  recorders,  stand-alone  home  recorders  ("tape  decks"), 
home  comtunation  systems  ("rack  systems").  automob.ie  recorders,  con- 
figurations of  tape  media  (standard  cassettes  or  microcassettes).  and 
configurations  of  disc  media,  such  as  2  1  2".  3",  and  5"  discs 

Column  2:  "Technology" 

Enter  the  technology  of  the  digital  ajcio  recording  products  manufac- 
tured and  distritxited  or  imported  and  distnbuteo  by  ttie  manufactunng  party 
dunng  ttie  quarter  covered  by  the  statement.  The  technotogy  of  a  device  or 
medium  is  a  product  type  distinguished  by  different  technical  processes  for 
digitally  recording  musical  sounds,  such  as  digital  audio  recorders  (DAT), 
digital  compact  cassettes  (DCC).  or  different  disc-based  technologies  such 
as  minidisc  (MD) 

Column  3:  "Series  or  Model  #" 

Enter  the  model  (or.  in  the  case  ot  media,  senes)  numtiers  assigned  tiy 
the  manufacturer  to  the  digital  audio  recording  products  manufactured  and 
distributed  or  imported  and  distnbuted  by  the  manufacturing  party  during 
the  quarter  covered  by  ttie  statement 

Column  4:  "Fee  Code" 

Enter  the  fee  code  that  is  associated  with  the  product 

Fee  Code  "A"  applies  to  a  digital  audio  recording  device  distntxjted  as 
a  physically  integrated  unit. 

Fee  Code  "B"  applies  to  a  device  that  is  not  a  physically  integrated  unit 
where  substantially  similar  separate  components  have  been  distnbuted 
separately  at  any  time  dunng  the  previous  4  quarters  using  the  average 
transfer  price. 

Fee  Code  "C"  applies  to  a  device  that  is  not  a  physically  integrated  unit 
where  such  separate  components  have  not  been  distntxjted  separately  at 
any  time  dunng  the  preceding  4  quarters  using  ttie  proportional  value  of 
such  devices  to  the  combination  as  a  whole 

Fee  Code  "D"  applies  to  a  digital  audio  recording  medium  IMPOR- 
TANT: WHEN  COMPUTING  THE  ROYALTY  FEE  FOR  THE  RECORD- 
ING  MEDIUM,  DO  NOT  COMPLETE  COLUMNS  8,  9. 12  AND  13. 
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Column  5:  "Source  Code" 

Enter  Itic  Source  Code  ior  the  product  category.  Enter  art  Itr  M  the 
product  was  manulactured  in  the  United  States.  Enter  an  1'  il  ttie  product 
was  impoded  mto  the  United  States 

Column  6:  "Transfer  Price" 

Enter  the  transfer  pnceo<  the  product.  The  transfer  price  in  the  case  o( 
imported  products,  is  the  actual  ertered  value  at  United  States  Customs 
(exclusive  ot  any  freight,  insurance,  and  applicable  duty).  In  the  case  ol  a 
dofDestic  product,  the  transfer  pnce  of  a  product  is  the  manufacturer's 
transfer  pnce  (FOB  the  manufacturer,  and  exclusive  of  any  direct  sates 
taxes  or  excise  taxes  incurred  m  connection  with  the  sate).  If  ttie  transferor 
and  transferee  are  related  entities  or  wittiin  a  single  entity,  the  transfer  fince 
sfiall  not  be  less  than  a  reasoriable  arms-length  price  under  the  pnnciples 
of  tfie  regulations  adopted  pursuant  to  section  482  ol  the  Internal  Revenue 
Code  of  1986 

Column  7:  "Number  of  Units  Distributed" 

Enter  the  number  of  units  distributed.  "Distribute"  means  to  sell,  tease, 
or  assign  a  product  to  consumers  in  the  United  States,  or  to  sell,  tease,  or 
assign  a  product  in  the  United  States  for  ultimate  transfer  to  consumers  m 
the  United  Slates. 

Column  8:  "Minimum  Fee  Per  Unit" 

Enter  tt»e  siatutory  Minimum  Fee  ol  $1.00  lor  all  digital  recording 
devices. 

Column  9:  "Minimum  Fee" 

Multiply  the  Number  of  Units  Distnbuted  (column  7)  by  the  Minimum  Fee 
Pet  Unit  (column  8)  and  enter  the  result  in  column  9  for  the  Minimum  Fee. 

Column  10:  "Rate" 

Enter  the  statutory  royalty  rate  of  2  percent  for  digital  audio  recording 
devices  OR '3  percent  for  digital  audio  recording  media . 

Column  11:  "Rate  Fee" 

Muttiply  the  Transfer  price  (column  6)  by  the  Number  of  Units  Distributed 
(column  7)  and  then  multiply  the  result  by  the  Rate  (column  10)  and  enter 
that  figure  in  column  1 1  for  the  Rate  Fee. 

Column  12:  "Maximum  Fee  Per  Unit" 

Enter  ttie  statutory  Maximum  Fee  Per  Unit  of  $8  00  for  non- physically 
in'egrated  umts  and  $12.00  for  physically  integrated  units. 

Column  13:  "Maximum  Fee" 

Multiply  the  Number  of  Units  Distnbuted  (column  7)  by  the  Maximum 
Fee  Per  Unit  (cokintn  1 2)  and  enter  the  result  in  column  1 3  (or  the  Maximum 
Fee. 

Column  14:  "Royalty  Fee" 

The  manufactunng  party  must  pay  either  the  "Rate  Fee",  the  "Minimum 
Fee"  Of  the  "Maximum  Fee."  To  determine  the  appropriate  Royalty  Fee  (or 
digital  audio  recording  devices: 

•  Enter  the  Rate  Fee  (column  1 1 )  if  it  is  greater  than  the  Minimum  Fee 
(column  9)  and  less  than  the  Maximum  Fee  (column  13). 

OR 

•  Enter  the  Mtnimom  Fee  (column  9)  if  the  Rale  Fee  (column  1 1 )  is  tess 
than  or  equal  to  the  Minimum  Fee  (column  9). 

OR 

•  Enter  the  Maximum  Fee  (column  13)  if  the  Rate  Fee  (column  11)  is 
greater  than  or  equal  to  the  Maximum  Fee  (column  13). 


SPACE  D:  HEOUCTHON  OF  ROYALTY  PAYMENT 


This  space  applies  to  a  reduction  of  the  royalty  payment  for  devices  in 
physically  integrated  units  that  were  not  first  distnbuted  in  combination  with 
a  unit,  and  upon  which  royalty  fees  have  been  previously  paid  pursuant  to 
sectioi^  1004  (a)(2)(A)  of  Public  Law  102  563.  You  may  give  the  total 
amount  for  the  quarter. 


SPACS  E:  UfTEREST  WORKSHEET 


Interest  will  be  imposed  on  underpayments  and  late  payments  ol 
royalties  due.  Manulactunng  parties  must  calculate  their  own  interest 
charge  on  the  worksheet  Manufacturers  or  importers  submitting  royalty 
payments  in  an  untimely  fashion  should  include  the  proper  interest  charge 
with  their  payments  The  interest  rate  is  the  rate  quoted  as  the  Current  Value 

AOrt  1993-S.OOO 


ol  Funds  to  Treasury,  as  published  in  the  Federal  Register,  in  effect  on  th« 
first  business  day  after  the  close  of  the  filing  deadkne  lor  the  retevam 
accounbng  penod. 

The  interest  rate  for  a  particular  accounting  peiwd  may  be  oblainad  by 
coTKutting  tt>e  Federal  Register  or  the  Licensing  Divisioo  of  the  Copyiight 
Office  lor  the  appiicabte  Current  Value  of  Funds  Rate. 

For  underpayments  and  late  payments  the  interest  shaM  be  com- 
pounded annually  and  begin  to  accrue  on  the  first  day  after  the  close  of  the 
filing  date  for  that  accounting  penod.  For  a  late  payment  the  accrual  period 
ends  on  tf>e  date  ttiat  the  Statement  of  Account  and  proper  form  of  payment 
are  received  in  the  Copynght  Office.  For  underpayments  the  accrual  period 
erxJs  on  ttie  date  appearing  on  ttie  certified  check,  cashier's  check,  money 
order,  or  electronic  payment,  provided  that  the  remittance  is  received  in  the 
Copynght  Office  within  5  business  days  of  that  date.  Interest  is  not  required 
to  be  paid  on  any  royalty  underpayment  or  late  payment  from  a  particular 
accounting  period  if  the  interest  charge  is  tess  than  or  equal  to  $5.00. 


SPACE  F:  CONTACT 


Ctearly  identify  an  individual  to  whom  the  Copyright  Office  can  write  or 
call  about  this  quarteriy  statement  of  account. 


SPACE  G:  CERTIRCATION 


Each  quarterly  statement  of  account  must  tndu  e  the  handwritten 
signature  of  the  manufacturing  party.  If  the  manufacturing  party  is  a 
corporation,  the  signature  must  be  that  of  a  duly  auttxinzed  officer  of  the 
corporation.  If  the  manufacturing  party  is  a  partnership,  the  signature  must 
be  that  of  a  partner.  The  signature  must  be  accompanied  by  the  printed  or 
typewritten  name  of  the  person  signing  the  quarterly  statement  of  account. 
It  must  also  note  the  date  tt>e  document  is  signed.  If  the  nianufactunng  party 
is  a  partnership  or  corporation,  indicate  the  Utie  or  offiaal  position  held  in  the 
partnership  or  corporation.  The  signature  provides  the  certification  as  noted 
in  Space  G. 

Nets: 

AH  inlormation  provided  must  be  intelligibte,  tegibte,  and  unambiguous, 
and  must  not  incorporate  by  reference  any  facts  or  information  contained  iri 
other  documents  or  records. 


FILING  DATES 


Quarterly  statements  of  account  shall  be  (ited  at  intervals  of  3  rrwnths  for 
the  first  3  quarters  of  the  calendar  year  or  fiscal  year  cycte.  Quarteriy 
statements  are  due  no  later  than  45  days  after  the  dose  ot  the  period 
covered  by  the  statement. The  information  relating  to  ttie  fourth  quarter,  as 
well  as  the  accumulation  lor  the  year,  shall  be  contained  In  the  annual 
Statement  ol  account.  Annual  statements  are  due  on  or  Ijefore  2  months 
after  the  ckjse  of  the  calendar  or  fiscal  year  covered  by  the  statement. 


CORRECTIONS  AND  REFUNDS 


•  Errors  in  the  computation  of  the  royalty  payments  that  result  in  under- 
payment of  royalties  can  be  corrected  and  supptemental  payments 
made  upon  compliance  with  Copynght  Office  procedures.  Contact  the 
Licensing  Division  (or  specific  instructions. 

•  Refunds  will  not  be  made  for  alleged  overpayments  accompanying 
quarterly  statements  of  account.  Any  such  overpayment  can  be  recoo- 
ciledinttieannual  statement  of  account  for  the  retevant  accounting  year. 

NOTE:  The  anntial  statement  of  account  providea  cradits  tar 
devices  that  are  unsold  or  defective  ar>d  a  reconciliation  o(  the 
cumulative  and  quarterly  accounts.  However,  delayed  payment  of 
royalties  does  not  affect  the  copyright  owmer't  right  to  any  remedy 
tttat  is  availabte  under  the  law. 


CONFIDENTIAUTY  OF  STATEMENTS  OF  ACCOUNT 


Public  access  will  be  denied  to  the  Copyright  Office  files  o(  Statements 
ol  Account  (or  Digital  Audio  Recording  Products.  Access  wiH  only  be  grant- 
ed to  interested  copyright  parties  in  acconJance  with  regulations  pre- 
scribed by  the  Register  of  Copynghts  pursuant  to  Section  1003(c)  of  titte  1 7 
United  States  Code,  as  amended  by  Pub.  L.  102-563. 
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National  Add  Precipitation 
Assaasment  Program 

Overaight  Review  Board  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Acid 
Precipitation  Assessment  Program 
announces  the  following  meeting. 

Date  and  Time:  June  9-9, 1993. 

PIace:The  Madison  Hotel.  1177  15fh 
Street.  NW.,  Washington.  DC  20005. 

Type  of  Meeting:  Open.  Those  wishing  to 
attend  should  contact  Judy  Hickey  by  June  1, 
1993. 

Contact  Person:  Ms.  Judy  Hickey,  National 
Acid  Precipitation  Assessment  Program. 
Office  of  the  Director.  722  Jackson  Place. 
NW..  Washington,  DC  20503,  telephone  (202) 
296—1002. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  program  plans 
for  the  National  Acid  Precipitation 
Assessment  Program. 

Agenda:  To  review  and  evaluate  research, 
monitoring,  and  assessment  components  of 
the  program. 

Dated:  May  13. 1992. 
Derek  Winstanley, 
Committee  Management  Office. 
[PR  Dpc.  93-11744  Filed  5-17-93;  8:45  am] 
BILUNO  CODE  3128-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Recorda  Schedulea;  Availability  and 
Requeat  for  Commenta 

AGENCY:  Office  of  Records 
Administration,  National  Archives  and 
Records  Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  2, 


1993.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  EHvision^NIR),  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  accoiuit  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending: 

1.  Department  of  Commerce,  Bureau 
of  Economic  Analysis,  Balance  of 
Payments  Division  (Nl-375-93-1). 
Revisions  to  the  comprehensive  agency 
records  schedule. 

2.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-93-4). 
Documentation  and  recordings  of  FBI 
Career  Board  deliberation. 


3.  Department  of  State,  Office  of  the 
Under  Secretary  for  Management  (Nl- 
59-93-25).  Routine  and  facilitative 
records  of  the  White  House  Liaison 
Staff. 

4.  Department  of  State,  Bureau  of 
Oceans  and  Environmental  and 
Scientific  Affairs  (Nl-59-93-28). 
Routine  and  facilitative  records  of  the 
Office  of  the  Executive  Director. 

5.  Department  of  State.  Bureau  of 
Oceans  and  Environmental  and 
Scientific  Affairs  (N 1-59-93-29). 
Decrease  in  retention  period  of  records 
of  the  Coordinator  for  Population 
Affairs. 

6.  Department  of  State.  Bureau  of 
Oceans  and  International  Environmental 
and  Scientific  Affairs  (Nl-59-93-31). 
Routine  and  facilitative  records  relating 
to  nuclear  energy  and  energy  technology 
affairs. 

7.  National  Archives  and  Records 
Administration  (N2-354-93-1). 
Duplicative  trade  data  from  the 
Department  of  Agriculture  in  the 
holdings  of  the  National  Archives. 

8.  Department  of  the  Army  (Nl-AU- 
90-22).  Reports  of  routine 
Investigations. 

Dated:  May  5. 1993. 
Trudy  Huskamp  Peterson. 
Acting  Archivist  of  the  United  States. 
[FR  Doc.  93-11677  Filed  5-17-93:  8:45  am] 

BttUNQ  CODE  7S1S-01-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings;  Humanities  Panel 

AGENCY:  National  Endowment  for  the 
Humanities.  NFAH. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contactmg 
the  Endowment's  TDD  terminal  on  202/ 
606-8282. 

SUPPl£MENTARY  INFORMATION:  The      * 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
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for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 

1.  Date;  June  1,  1993. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Summer  Seminars  for  School  Teachers 
applications  for  directing  seminars  in 
1994  in  the  field  of  Qassical,  Medieval, 
and  Renaissance  Studies,  submitted  to 
the  division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
June,  1994. 

2.  Date;  June  2, 1993. 
Time:  8:30  a.m.  to  5:30  p.m. 
Aoom;  415. 

ftogmm;  This  meeting  will  review 
Summer  Seminars  for  School  Teachers 
applications  for  directing  seminars  in 
1994  in  the  field  of  British  and 
American  Literature,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June,  1994. 

3.  Date:  June  3, 1993. 
Time:  8:30  a.m.  to  5:30  p.m. 
i?oon);  415. 

Program:  This  meeting  will  review 
Summer  Seminars  for  School  Teachers 
applications  for  directing  seminars  in 
1994  in  the  field  of  Philosophy  and 
Religion,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  June,  1994. 

4.  Date:  June  4, 1993. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  A15. 

Program:  This  meeting  will  review 
Summer  Seminars  for  Sdiool  Teachers 
applications  for  directing  seminars  in 
1994  in  the  field  of  American  Literature 
and  Culture,  submitted  to  the  Division 
of  Fellowships  and  Seminars,  for 
projects  beginning  after  June,  1994. 

5.  Date:  June  7, 1993. 
Time:  8:30  a.m.  to  5:30  p.m. 
itoom;  415. 

Proffxun:  This  meeting  will  review 
Summer  Seminars  for  Sdiool  Teachers 
applications  for  directing  seminars  in 


1994  in  the  field  of  Foreign  and 
Comparative  Literature,  submitted  to  the 
Division  of  Fellowships  and  Seminars, 
for  projects  beginning  after  June,  1994. 

6.  Date:  June  8, 1993. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  215. 

Program:  This  meeting  will  review 
Summer  Seminars  for  School  Teachers 
applications  for  directing  seminars  in 
1994  in  the  field  of  History,  Politics,  and 
Society,  submitted  to  the  Division  of 
Fellowships  and  Seminars,  for  projects 
beginning  after  June,  1994. 

7.  Dote;  June  11. 1993. 
Time:  8:30  a.m.  to  5:30  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  submitted  by  state 
humanities  councils  to  the  Division  of 
State  Programs,  submitted  to  the 
Division  of  State  Programs,  for  projects 
beginning  after  September,  1994. 

8.  Date;  June  21, 1993. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  by  state 
humanities  councils  to  the  Division  of 
State  Programs  for  "Nature,  Technology, 
and  Human  Understanding,"  an  NEH/ 
NSF  joint  initiative  to  promote  public 
imderstanding  of  the  interrelationships 
between  science  and  the  humanities, 
submitted  to  the  Division  of  State 
Programs,  for  projects  beginning  after 
September.  1993. 

9.  Date:  June  22. 1993. 
rime;  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education  in  the  Humanities, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after 
November  1, 1993. 

10.  Date:  June  29. 1993. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Pmgram:  This  meeting  will  review 
apphcations  for  Elementary  and 
Secondary  Education  in  the  Humanities, 
submitted  to  the  Division  of  Education 
Programs,  for  projects  beginning  after 
November  1, 1993. 
David  C  Fialur, 

Advisory  Committee,  Management  Officer. 
IFR  Doc.  93-11759  Piled  5-17-93;  8:45  am] 
Muma  coDC  tsm-oi-m 


NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programs;  Parmit 
laaued  Under  the  Antarctic 
Conaarvatlon  Act  of  1978 

AGENCY:  National  Science  Foundation. 


ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs,  National  Science 
Foundation.  Washington.  DC  20550. 
SUPPLEMENTARY  INFORMATION:  On 
February  12. 1993  the  National  Science 
Foimdation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  A  permit  was  issued  to  John 
C.  Wingfield  on  May  10, 1993. 
Thomas  F.  Forhan, 

Permit  Office,  Office  of  Polar  Programs. 
|FR  Doc.  93-11710  Filed  5-17-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Co.,  Umarlek 
Generating  Station,  Unit*  1  and  2; 
Environmental  Aasessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-39 
and  NPF-«5,  issued  to  Philadelphia 
Electric  Company  (PECo  or  the 
licensee),  for  operation  of  the  Limerick 
Generating  Station  (LOS),  Units  1  and  2, 
located  in  Montgomery  County, 
Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
allow  the  licensee  to  receive  and 
possess,  but  not  separate,  such  source, 
byproduct,  and  special  nuclear 
materials  as  contained  in  the  fuel 
assemblies  and  fuel  channels  fi'om  the 
Shoreham  Nuclear  Power  Station 
(SNPS)  at  the  Limerick  site. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  March  8, 1993.  The 
proposed  changes  have  been  evaluated 
against  the  criteria  in  10  CFR  51.21  for 
the  identification  of  licensing  and 
regulatory  actions  requiring  an 
environmental  assessment.  We  have 
concluded  that  the  proposed  changes  do 
not  meet  the  criteria  for  categorical 
exclusion  as  defined  in  10  (^H 
51.22(c)(9).  Therefore,  in  accordance 
with  the  requirements  in  10  CFR  51.30, 
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th«  following  information  is  being 
provided  to  support  an  Environmental 
Assassmmt 

Need  for  the  Proposed  Action 

The  proposed  change  to  the  Facility 
Operating  Licenses  is  requested  to 
permit  the  transfer  of  the  SNPS  slightly 
irradiated  fuel  assemblies  and  fuel 
channels  to  the  LGS  site.  Currently,  the 
license  provides,  "pursuant  to  the  Act 
and  10  CFR  parts  30, 40.  and  70.  to 
possess,  but  not  separate,  such 
byproduct  and  special  nuclear  materials 
as  may  be  produced  by  the  operation  of 
the  facility."  The  proposed  action 
would  modify  this  license  condition  by 
adding  the  phrase  "and  to  receive  and 
possess,  but  not  separate,  such  source, 
byproduct  and  special  nuclear  materials 
as  contained  in  the  fuel  assemblies  and 
fuel  channels  from  the  Shoreham 
Nuclear  Power  Station."  The  proposed 
action  would  thus  allow  LGS  to  receive 
the  subject  assemblies. 

Environmental  Impacts  of  the  Proposed 
Action 

The  approval  of  the  proposed  change 
to  the  LGS  operating  licenses  will  result 
in  no  significant  effect  on  the  human 
environment  and  does  not  alter  any 
initial  conditions  assumed  for  the 
design  basis  accidents  previously 
evaluated  nor  change  operation  of  safety 
systems  utilized  to  mitigate  the  design 
basis  accidents.  This  conclusion 
considers  the  potential  impact  of: 
normal  transport  and  transportation 
accidents,  the  uranium  fuel  cycle, 
radioactive  effluents,  low  level 
radioactive  waste,  and,  occupational 
exposure. 

The  impact  of  the  transportation  of 
the  slightly  irradiated  fuel  from  the 
SNPS  site  to  the  LGS  site  is  minimal. 
Table  S-4  of  10  CFR  51.52. 
"Environmental  Impact  of 
Tijansportation  of  Fuel  and  Waste  To 
and  From  One  Light-Water-Cooled 
Nuclear  Power  Reactor,"  addresses  the 
impact  of  transporting  irradiated  fuel 
and  radioactive  waste  including  normal 
transport  and  possible  accidents.  The 
proposed  shipments  meet  the 
conditions  specified  in  10  CFR  51.52(a) 
since  it  does  not  (a)  exceed  4  percent 
enrichment,  (b)  exceed  an  average 
irradiation  level  of  33,000  megawatt 
days-per-metric-ton,  (c)  come  from  a 
reactor  with  a  power  level  in  excess  of 
3800  megawatts  and  is  not  being 
shipped  less  than  90  days  after 
discbarge.  Therefore,  the  environmental 
impact  of  the  proposed  shipments  is  as 
set  forth  in  Table  S— 4.  In  any  event,  the 
low  level  of  radiation  and  tl^ 
substantial  elapsed  time  since  the  low 
power  operation  of  the  SNPS  fuel  make 


the  assumptions  used  in  Table  S-4 
conservative  relative  to  the  proposed 
shipments.  Therefore,  Table  S-4  bounds 
the  environmental  impact  of  the 
transportation  of  the  SNPS  fuel. 

The  impact  of  the  transfer  of  SNPS 
fuel  to  LGS  on  the  uranium  fuel  cycle 
is  neutral  or  positive.  The  NRC's 
original  evaluation  of  this  type  of 
impact  is  documented  in  NUREG-0974, 
"Final  Environmental  Statement  Related 
to  the  Operation  of  Limerick  Generating 
Station,  Units  1  and  2."  dated  April 
1984.  NUREG-0974  used  10  CFR  51.51. 
"Uranium  Fuel  Cyde  Environmental 
Data— Table  S-3."  to  assess  the  effect  of 
the  uranium  fuel  cycle  on  the  operation 
of  LGS  Unit  1  and  Unit  2.  Transier  of 
the  slightly  irradiated  SNPS  hiel  to  LGS 
and  the  subsequent  future  use  of  this 
fuel  results  in  a  reduction  in  the  total 
amount  of  uranium  mined  and 
fabricated  into  fuel  and  a  reduction  in 
the  amount  of  spent  fuel  that  will 
eventually  be  stored  at  a  Federal  high- 
level  waste  repository.  Therefore,  with 
regard  to  the  uranium  fuel  cycle,  the 
evaluation  in  NUREG-0974  remains 
I  unchanged. 

The  impact  on  the  radioactive 
effluents  discharged  from  the  LGS  site  is 
neutral,  whether  or  not  the  SNPS  fuel  is 
used.  The  shipment  of  the  SNPS  fuel 
assemblies  will  meet  the  packaging  and 
shipping  criteria  required  for  shipments 
of  new  fuel,  so  there  will  be  no  increase 
in  fuel  failure  probability  due  to  the 
shipping  process.  SpeciHcally.  an 
increase  in  fuel  failures  either  due  to 
shipping  effects  on  the  fuel  or  the 
design  of  the  fuel  is  not  likely  as  a  result 
of  the  shipping  criteria  and  inspections 
that  will  be  employed.  Finally,  no 
increase  in  radioactive  liquid  and 
gaseous  effluents  is  expected  as  a  result 
of  the  receipt,  unpacking,  and 
inspection  of  the  SNPS  fuel. 

The  impact  of  the  transfer  of  SNPS 
fuel  to  LGS  on  the  generation  of  low- 
level  radioactive  waste  will  be  low. 
Solid  waste  in  the  form  of  Dry  Active 
Waste  (DAW)  including  fuel  assembly 
packaging  materials  will  be  shipped 
offsite  for  volume  reduction  and 
disposal.  The  volume  of  DAW  will  be 
minimized,  wherever  possible,  by  the 
re-use  of  packaging  and  shipping 
material  for  the  multiple  shipments 
required  to  transfer  all  of  the  SNPS  fuel. 

The  impact  of  the  transfer  of  SNPS 
fuel  to  LGS  on  occupational  exposure 
will  be  within  existing  estimates  for 
LGS.  The  slightly  irradiated  Shoreham 
fuel  will  be  packaged  inside  shipping 
casks  designed  to  handle  highly 
irradiated  spent  fuel  assemblies.  The 
casks  will  be  opened  and  unloaded 
while  submerged  in  the  LGS  cask 
storage  pit,  and  handling  of  the  slightly 


irradiated  fuel  vrill  be  the  same  as 
handling  the  highly  irradiated  fuel 
during  refueling  operations. 
Appropriate  actions  to  maintain 
exposure  as  low  as  reasonably 
achievable  (ALARA)  will  be  taken. 

Additionally,  the  proposed  change  to 
the  LGS  operating  hcenses  would 
benefit  the  environment  and  is  in  the 
national  interest.  The  benefits  Include: 
Recovery  of  the  available  energy  from 
the  fuel  that  might  otherwise  be  lost; 
reduction  in  the  need  to  mine  and 
process  uranium  and  fabricate  fuel 
assemblies  that  would  otherwise  be 
required;  reduction  in  the  amount  of 
spent  nuclear  fuel  that  would  otherwise 
require  storage  and  disposal  at  a  Federal 
high-level  waste  repository:  and 
facilitates  the  decommissioning  of  the 
SNPS. 

Accordingly,  the  Commission 
concludes  that  the  proposed  action 
would  result  in  no  significant 
radiological  environmental  imp>act. 

Non-radiological  impacts  at  the  LGS 
site  are  limited  to  removal  of  paving 
material  sufficient  to  permit  wheel 
clearance  on  600  feet  of  existing  rail 
spur  and  the  replacement  of  a  number 
of  railroad  ties.  Since  the  work  is  minor 
and  the  site  area  was  previously 
disturbed  during  site  preparation  and 
construction,  this  type  of  environmental 
impact  has  been  previously  addressed 
and  no  further  environmental 
assessment  of  this  activity  is  required. 
The  Commission  concludes  that  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

Therefore,  we  have  concluded  that 
there  is  no  need  for  a  supplemental 
environmental  impact  statement  in 
connection  with  the  issuance  of  this 
amendment  to  the  LGS  operating 
licenses  in  accordance  with  criteria  of  >^ 
10  CFR  51.22(b). 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
transfer  of  the  SNPS  fuel  to  LGS,  any 
alternative  would  have  either  no  impact 
or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  the  impacts  from 
operation  of  the  facility  since  LGS 
reactors  will  continue  to  operate  using 
new  fuel  obtained  from  existing  sources. 
Denial  of  an  amendment  authorizing  the 
transfer  of  the  SNPS  fuel  to  LGS,  could 
result  in  the  SNPS  fuel  being  disposed 
of  at  a  Federal  high-level  waste 
repository  or.  through  the  ex(>enditure« 
of  additional  resources,  reprocessed  at 


29012 


Federal  Regiater  /  Vol.  58.  No.  94  /  Tuesday.  May  18.  1993  /  Notices 


an  overseas  facility  for  eventual 
reconstitution  into  fuel. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
Limerick  Generating  Station,  Units  1 
and  2"  dated  April  1984. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  above  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
signiRcant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  8, 1993.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington.  DC  20555  and  at  the 
Pottstown  Public  Library,  500  High 
Street.  Pottstown,  Pennsylvania  19464. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Michael  L.  Boyle, 

Acting  Director.  Project  Directorate  1-2, 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  93-11705  Filed  5-17-93;  8:45  am) 

MUiNQ  COOC  TBW-OI-M 


Use  of  Experience  Data  for  ALWR 
Seismic  Qualification;  IMeeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Nuclear  Regulatory 
Commission  staff  and  consultants  will 
meet  with  staff  and  contractors  of  the 
Advanced  Reactor  Corporation  and 
other  industry  representatives  to  discuss 
methodology  and  criteria  for  seismic 
qualification  of  safety  related  equipment 
in  Advanced  Light  Water  Reaciors 
(ALWRs)  by  use  of  experience  data. 
DATES:  June  24  and  25. 1993  9  a.m.  each 
day. 

ADDRESSES:  MPR  Associates.  Inc..  320 
King  Street.  Alexandria.  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  O'Brien.  Structural  and  Seismic 
Engineering  Branch.  Office  of  Nuclear 


Regulatory  Research.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone:  (301)  492-3894. 
SUPPLEMENTARY  INFORMATION:  The  use  of 
experience  data  as  a  method  of  seismic 
qualification  has  been  proposed  by  the 
Electric  Power  Research  Institute  (EPRI) 
in  the  Utility  Requirements  Documents 
for  both  passive  and  evolutionary 
ALWRs.  This  approach  is  treated  in 
IEEE  Std  344-87  and,  according  to 
Regulatory  Guide  1.100,  will  be 
evaluated  by  the  NRC  staff  on  a  case-by- 
case  basis. 

The  purpose  of  this  meeting  is  to 
exchange  information  relating  to  the 
viability  of  the  experience  approach  to 
specific  equipment  categories  and  the 
conditions  which  must  be  met  in  each 
case.  No  specific  agenda  is  being 
proposed. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  May  1993,  for  the  Nuclear  Regulatory 
Commission. 
Lawrence  C.  Shao, 

Director,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research . 

IFR  Doc.  93-11707  Filed  5-17-93;  8:45  am) 
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Regulatory  Review  Group;  Publication 
of  Report  to  Executive  Director 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Publication  of  the  Regulatory 

Review  Group's  report  to  the  Executive 

Director  for  Operations  for  comment. 

SUMMARY:  On  January  4, 1993,  the 
Executive  Director  for  Operations 
established  a  Regulatory  Review  Group. 
The  Group  has  conducted  a 
comprehensive  and  disciplined  review 
of  power  reactor  regulations  and  related 
processes,  programs,  and  practices  with 
special  attention  placed  on  the 
feasibility  of  substituting  performance 
based  requirements  and  guidance 
founded  on  risk  insights  for  prescriptive 
requirements  and  guidance.  The 
recommendations  of  the  Group  and  a 
summary  of  the  basis  for  those 
recommendations  are  contained  in  a 
report  to  be  made  available  on  May  28, 
1993.  The  comment  period  will  end 
June  29. 1993  in  order  to  allow  the  final 
report  with  comments  to  be  provided  to 
the  Executive  Director  for  Operations  by 
July  15. 1993.  The  report  is  in  four 
sections:  (1)  A  brief  summary  and  list  of 
recommendations.  (2)  a  detailed 
analysis  of  regulations  and  processes. 
(3)  an  analysis  of  four  licenses  and 
process,  and  (4)  potential  applications 
of  risk  analysis  approaches  within  the 
regulatory  structure  beyond  current 
usage. 


The  overall  intent  of  the  Group  was  to 
identify  where  increased  flexibility 
could  be  made  available  to  licensees 
with  little  or  no  direct  safety  impact. 
The  Group  believes  enhanced  safety 
would  result  from  the  elimination  of 
irrelevant  items  and  their  inherent  cost 
allowing  management  attention  to  focus 
on  safety  relevant  problems.  While  the 
group  was  in  a  position  to  address 
flexibility  in  a  regulatory  context,  the 
current  or  future  value  of  that  flexibility 
is  clearly  a  utility  decision.  Comments 
are,  therefore,  requested  on  the  report 
which  address  the  value  or  potential 
value  of  the  specific  recommendations 
either  in  absolute  or  relative  terms.  In 
addressing  the  value,  we  ask  also  that 
the  regulatory  method  and  time  for 
implementation  be  considered  and 
discussed.  In  those  areas  where  the 
commentor  disagrees  with  a 
recommendation  in  total  or  in  part 
comments  would  be  appreciated  in  at 
least  as  much  detail  as  is  provided  in 
the  report  so  that  changes  and 
corrections  in  the  supporting  material 
can  also  be  evaluated. 

A  public  meeting  is  planned  for  June 
15,  1993  to  answer  questions  and 
receive  comments  on  the  report.  The 
meeting  will  take  place  in  room  lF-7/ 
9  at  2  p.m..  at  the  NRC  headquarters 
building  located  at  11555  Rockville 
Pike,  Rockville,  MD.  Copies  of  the 
referenced  material  are  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Document  Room.  2102 
L  Street.  NW.  (Lower  Level). 
Washington.  DC. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  May,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Frank  P.  Gillespie. 
Regulatory  Review  Croup. 
[FR  Doc.  93-11706  Filed  5-17-93;  8:45  am) 
BILUNG  CODE  7590-01-M 


[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (the  licensee), 
for  operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut. 

The  proposed  amendment  would 
increase  the  shutdown  margin 
requirements  (boron  concentration)  in 
the  Haddam  Neck  Technical 


Specifications  (TS).  This  change  is 
necessary  because  the  reactor  is 
transitioning  from  a  stainless  steel  core 
to  one  with  zircaloy  cladding.  The 
change  in  cladding  results  in  a  more 
thermalized  neutron  spectrum,  and 
since  Boron  is  primarily  a  thermal 
absorber,  the  Boron  worth  increases.  An 
increase  in  the  shutdown  margin  is 
required  to  compensate  for  the 
additional  reactivity  added  by  a  Boron 
dilution  event  with  zircaloy  clad  core. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Comfhission's 
regulations. 

By  June  17.  1993,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
lor  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
V^a&hington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
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petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioiMr  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  f>etition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Hmitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
I>etitions  are  filing  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 


the  Commission  by  a  toU-fi^e  telephone 
call  to  Western  Union  at  1-(800)  248- 
5100  (in  Missouri  1 -(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Gerald 
Garfield,  Esquire,  Day.  Berry  &  Howard, 
Counselors  at  Law.  City  Place.  Hartford, 
Connecticut  06103-3499,  attorney  for 
the  licensee. 

Nontimely  filings  of  petiticms  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)fl)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  23,  1993,  which 
is  available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW.,  Washington,  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Russell  Library,  123  Broad  Street, 
Middletown.  Connecticut  06457. 

Dated  at  Rockville.  Maryland,  thl«  12th  day 
of  May  1991 

For  the  Nuclear  Regulatory  Ck>nunission. 
Guy  S.  Vissiag, 

Acting  Director.  Project  Directorate  t-4. 
Division  of  Reactor  Projects— Ull,  Office  of 
Nuclear  Reactor  Begulatioi\. 
IFR  Doc.  93-11703  Filed  5-17-93;  8:45  am] 
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Florida  Power  and  Light  Company 
(the  licensee)  is  the  holdei-  of  Facility 
Operating  License  Nos.  DPR-31  and 
DPR-41  which  authorize  operation  of 
the  Turkey  Point  Nuclear  Generating 
Units  3  and  4.  The  licenses  provide, 
among  other  things,  that  the  hcensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facilities  consist  of  two 
pressurized  water  reactors,  Turkey  Point 
Units  3  and  4,  at  the  licensee's  site 
located  in  Dade  County,  Florida. 

n 

Title  10  CFR  50.60,  "Acceptance 
criteria  for  fractiire  prevention  measures 
for  lightwater  nuclear  power  reactors  for 
normal  operation,"  states  that  all 
Ughtwater  nuclear  power  reactors  must 
meet  the  fracture  toughness  and 
material  surveillance  program 
requirements  for  the  reactor  coolant 
pressure  boundary  as  set  forth  in 
appendices  G  and  H  to  10  CFR  part  50. 
Appendix  G  to  10  CFR  part  50  defines 
pressure/temperature  (P/T)  limits 
during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  lifetime.  10  CFR  50.60(b) 
specifies  that  alternatives  to  the 
described  requirements  in  appendices  G 
and  H  to  10  CFR  part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  low  temperature 
overpressiire  (LTOP)  transients  that 
would  produce  pressure  excursions 
exceeding  the  appendix  G  P/T  limits 
while  the  reactor  is  operating  at  low 
temperatures,  the  licensee  installed  an 
Overpressure  Mitigation  System  (OMS). 
The  licensee's  OMS  includes  pressure 
relieving  devices,  Power  Operated  Relief 
Valves  (PORVs).  The  PORVs  are  set  at 
a  pressure  low  enough  so  that  if  a  LTOP 
transient  occurred  the  mitigation  system 
would  prevent  the  pressure  in*the 
reactor  vessel  from  exceeding  the 
appendix  G  P/T  limits.  To  prevent  the 
LTOPs  from  lifting  as  a  result  of  normal 
operating  pressure  surges  (e.g.,  reactor 
coolant  pump  starting,  and  shifting 
operating  charging  pumps)  with  the 
reactor  coolant  system  in  a  water  solid 
condition,  the  operating  pressure  must 
be  maintained  below  the  PORV  setpoint. 

The  licensee  has  determined  that  the 
generic  methodology  used  to  calculate 
the  OMS  setpoint  for  Turkey  Point  is 
deficient  and  did  not  account  for  certain 
flow-induced  differential  pressures  and 
piping  losses.  As  a  result,  the  analytical 


maximum  pressure  limits  for  LTOP 
events  for  a  certain  design  basis 
condition  exceed  the  pressure  limits  of 
the  10  CFR  part  50  appendix  G  curves. 
In  addition,  in  order  to  start  a  reactor 
coolant  pump,  the  operator  must 
maintain  a  differential  pressure  across 
the  reactor  coolant  pump  seals.  Hence, 
the  licensee  must  operate  the  plant  in  a 
pressure  window  that  is  detined  as  the 
difference  between  the  minimum 
required  pressure  to  start  a  reactor 
coolant  pump  and  the  operating  margin 
to  prevent  the  lifting  of  the  PORV  due 
to  normal  operating  pressure  surges. 
The  licensee's  LTOP  analysis  indicates 
that  using  the  appendix  G  safety 
margins  to  determine  the  PORV  setpoint 
would  result  in  a  pressure  setpoint 
within  its  operating  window  and  there 
would  be  no  margin  for  normal 
operaling  pressure  surges.  Hence 
operating  with  these  limits  would  likely 
result  in  the  lifting  of  the  PORV  during 
normal  operation. 

The  licensee  proposed  that  in 
determining  the  OMS  setpoint  for  LTOP 
events  for  Turkey  Point  Units  3  and  4, 
the  allowable  pressure  be  determined 
using  the  safety  margins  developed  in 
an  alternate  methodology  in  lieu  of  the 
safety  margins  currently  required  by 
appendix  G,  10  CFR  part  50.  The 
alternate  methodology  is  consistent  with 
a  proposed  American  Society  of 
Mechanical  Engineers  (ASME)  Code 
Case  N-514  which  is  expected  to  be 
approved  and  published  in  the  near 
future.  The  NRC  has  reviewed  and  plans 
to  endorse  this  Code  Case. 

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  the 
OMS  setpoint.  By  application  dated 
April  8, 1993,  as  supplemented  April 
22, 1993,  the  licensee  requested  an 
exemption  from  10  CFR  50.60  for  this 
purpose. 

UI 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  •  *  •". 


The  underlying  purpose  of  10  CFR 
50.60  appendix  G  is  to  establish  fracture 
toughness  requirements  for  ferritic 
materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boimdary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences,  to 
which  the  pressure  boundary  may  be 
subjected  over  its  service  lifetime. 
Section  IV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  appendix  G  of  the 
ASME  Code. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  Using  a  safety  factor  of  2 
on  the  principal  membrane  (pressure) 
stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one  quarter  of 
the  vessel  wall  thickness  and  a  length  of 
six  times  its  depth,  and  (c)  using  a 
conservative  fracture  toughness  curve 
that  is  based  on  the  lower  bound  of 
static,  dynamic,  and  crack  arrest  fracture 
toughness  tests  on  material  similar  to 
the  Turkey  Point  reactor  vessel  material. 

In  determining  OMS  setpoint  for 
LTOP  events,  the  licensee  proposed  to 
use  safety  margins  based  on  an  alternate 
methodology  consistent  with  the 
proposed  ASME  Code  Case  N-514 
guidelines.  The  ASME  Code  Case  N-514 
allows  OMS  setpoint  for  LTOP  events 
such  that  the  maximum  pressure  in  the 
vessel  would  not  exceed  110%  of  the  P/ 
T  limits  of  the  existing  ASME  appendix 
G.  This  results  in  a  safety  factor  of  1.8 
on  the  principal  membrane  stresses.  All 
other  factors,  including  assumed  flaw 
size  and  fracture  toughness,  remain  the 
same.  Although  this  methodology 
would  reduce  the  safety  factor  on  tlie. 
principal  membrane  stresses,  the 
proposed  criteria  will  provide  adequate 
margins  of  safety  to  the  reactor  vessel 
during  LTOP  transients  and  will  satisfy 
the  underlying  purpose  of  10  CFR  50.60 
for  fracture  toughness  requirements. 

Using  the  licensee's  proposed  safety 
factors  instead  of  appendix  G  safety 
factors  to  calculate  the  LTOP  setpoint 
will  permit  a  higher  LTOP  setpoint  and 
will  provide  added  margin  to  prevent 
normal  operating  surges  from  lifting  the 
PORVs. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  use  of  the  alternate 
methodology  in  determining  the 
acceptable  OMS  setpoint  for  LTOP 
events  will  not  present  an  undue  risk  to 
public  health  and  safety  and  is 
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consistent  with  the  common  defense 
and  security.  The  NRC  staff  has 
determined  that  there  are  special 
circumstances  present,  as  specified  in 
10  CFR  50.12(a)(2).  such  that 
application  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law.  will  not  endanger  life  or  property 
of  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Florida  Power  and  Light 
Company  an  exemption  from  the 
requirements  of  10  CFR  50.60  such  that 
in  determining  the  OMS  setpoint  for 
LTOP  events,  the  appendix  G  curves  for 
P/T  limits  are  not  exceeded  by  more 
than  10  percent  in  order  to  be  in 
compliance  with  these  regulations.  This 
exemption  is  applicable  only  to 
conditions  of  LTOP  in  normal 
operation. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (58  FR  27584. 
May  10. 1993). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vai^ a, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-11704  Filed  5-17-93;  8:45  am] 
BILUNG  CODE  7S«0-01-«I 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

May  1. 1993. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  Usting  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 

This  report  gives  the  status  of  1 2 
deferrals  contained  in  five  special 
messages  for  FY  1993.  These  m-.ssages 
were  transmitted  to  Congress  on  October 
1,  and  December  30,  1992.  and  on 
February  26.  March  16,  and  Aprii  20, 
1993. 

Rescissions  (Attachments  A  and  C) 

As  of  May  1, 1993.  one  rescission 
proposal  totaling  $180.0  miUion  is 
pending  before  Congress. 

Deferrals  (Attachments  B  and  D) 

As  of  May  1. 1993,  $3,626.5  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1993. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposal 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Register  cited  below: 


57  FR  46730,  Friday,  October  9. 1992 

58  FR  3368.  Friday.  January  8. 1993 

58  FR  16324.  Thursday,  March  25,  1993 
58  FR  17298.  Thursday,  April  1. 1993 
58  FR  27192,  Thursday,  May  6. 1993 
Leon  E.  Panetta. 
Director. 

Attachment  A 

Status  of  FY  1993  Rescissions 


Amounts 
(in  millions 
ot  dcilars) 

Pesossions   proposed    by   the 

Presktent 

Rejected  by  the  Congress 

$180.0 

Funding  never  wtthheW  

Currentty  belofe  the  Con- 
gress   

180.0 

Attachment  B 

Status  of  FY  1993  Deferrals 


Amot:nts 
(in  millions 
of  dollars) 

Deferrate  proposed  by  the  Presi- 
dent   

$4  467  5 

Routine      Executive      releases 
through  May  1,  1993  

-841.0 

Overturned  by  the  Congress 

Currently  before  the  Con- 
gress   

36265 

Attachment  C 
Status  of  FY  1993  Rescission  Proposals— As  of  May  1.  1993  (Amounts  In  Thousands  of  Dollars) 


Agency/bureau/account 


Independent  agencies: 
Board  for  Inter- 
national Broad- 
casting: Israel 
relay  station. 

Total  rescissions  . 


Resclsson 
No. 


R9a-1 


AnfKXjnts  pending  before 
Cor>gress 


Less  than 
45  days 


180,000 


180,000 


More  than 
45  days 


Date  of 
message 


4-20-93 


Amount  pre- 
viously with- 
held and 
made  avail- 
able 


Date  made 
available 


Amount  re- 
scinded 


Congres- 
sior^l  action 
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Attachment  D 
Status  of  FY  1993  Deferrals— As  of  May  1,  1993  (Amounts  in  Thousands  of  Dollars) 

Agenq^/burvau/accounl 

DeferraJ 
No. 

Amounts  transmitted 

Date  of 
message 

Releases!-) 

Congres- 
sional ac- 
tion 

Cumu- 
lative ad- 
justments 
{*) 

Amount 
deferred  as 
of  5-1-93 

58 

Original  re- 
quest 

Subsequent 
change  (♦) 

Cumulative 
OMB/agen- 

cy 

Congres- 

sionally 
required 

Funds  appropriated  to 
the  President: 
International  Secu- 
rity Assistance: 

Economic  sup- 
port fund. 

Foreign  military 
fintfwing 
grants. 
Foreign  military 
financing  pro- 
gram. 
Agency  lor  Inter- 
national Develop- 
ment: 
Demobilization 
and  transition 
fund. 
International 
disaster  as- 
sistance, ex- 
ecutive. 
Sub-Saharan 
Africa  assist- 
ance, execu- 
tive. 
Department  of  Agri- 
culture: 
Forest  Service: 
Cooperative 

¥WXk. 

Expenses, 
brush  dis- 
posal. 

Timber  salvage 
sales. 
Department  of  De- 
fense—Civil: 
Wildlife  Conserva- 
tion, Miliary  Res- 
ervations: 
Wildlife  con- 
servation. 
Defense. 
Department  of  Health 
arx)  Human  Services: 
Social  Security  Ad- 
ministration: 
Limitation  on 
administrative 
expenses. 

Department  of  State: 
Bureau  for  Refugee 
Programs: 
United  States 
emergency 
refugee  and 
migration  as- 
sistance fund. 

D93-1 

D93-1A 
063^ 

D93-9 

D93-2 
09:^10 

093-11 

D93-3 
D93-4 

D93-^A 
D93^B 
D93-12 

D93-5 

D93-^ 
D93-6A 

D93-7 

492.736 

1.492.774 

10-1-92 

12-30-92 
12-30-02 

12-30-92 

10-1-92 
2-26-93 

2-26-93 

10-1-92 
10-1-92 

12-30-92 
3-16-93 
2-26-93 

10-1-92 

10-1-92 
4-20-93 

10-1-92 

614,100 

1.371.411 
1.487.000 

10.203 

8.000 
56.755 

53.188 
331 ,431 

1.487.000 
149,200 

13.750 
63.823 

67,188 

364,582 
40.241 

SS 

138.997 

5,750 
7.068 

14,000 
33,151 

34 

. 

/lY 
1  8 

- 

3  93 

5.835 
8 

46,084 
202,994 

1,220 

222,994 
2.175 
7.267 

20,000 
955 

50 

7.317           ^ 

! 

i 

10.123 

Ml 

• 

Federal  Register  /  Vol.  58,  No.  94  /  Tuesday,  May  18.  1993  /  Notices 


29017 


Deferral 
No. 

ArTKXjnts  transmitted 

Date  of 
message 

Releases(-) 

Congres- 
sional ac- 
tion 

Cumu- 
lative ad- 
justments 
(♦) 

Agency/bureau/account 

Oflginal  re- 
quest 

Subsequent 
change  {*) 

Cumulative 

OMB/agen- 

cy 

Congree- 
sionally 
required 

Amount 
deferred  as 
of  5-1-93 

'            Total,  defer- 
rals. 

D93-7A 

47,761 

12-30-92 

7,000 

50.684 

2.921,080 

1.546.428 

841.021 

0 

0 

3,626.467 

tFR  Doc.  93-11645  Filed  5-17-93;  8:45  am) 
BIUJNQ  COOC  S1tO-«t-H 


SECURITiES  AND  EXCHANGE 
COMMISSION 

[Releaee  Na  34-32298;  International  Series 
Release  No.  S45;  File  No.  SR-NASD-93- 
28) 

S«if-R«gulatory  Organizations; 
National  Association  of  Sacuritiea 
Daalers,  Inc.;  Filing  and  Order  Granting 
Tamporary  Accelerated  Approval  of 
Proposed  Rule  Change  Relating  to  the 
Informational  Unkage  With  the  Stock 
Exchange  of  Singapore  Ltd. 

May  12, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,* 
("Act"),  notice  is  hereby  given  Uiat  on 
April  28, 1993,  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  files,  pursuant  to 
section  19(b)(1)  of  the  Act  and  Rule 
19b— 4  thereunder,  for  Commission 
authorization  to  extend  the  operation  of 
its  Pilot  Program  with  the  Stock 
Exchange  of  Singapore  Limited  ("SES") 
for  six  months.  The  Pilot  Program 
currently  consists  of  an  interchange  of 
closing  price  and  voliune  data  on  up  to 
35  Nasdaq  securities  that  are  also  traded 
through  the  SES's  facilities.  With  the 
thirteen  hour  time  difl^erence  (twelve 
hours  during  EDT),  the  trading  hours  of 
the  SES  and  NASD  markets  do  not 
overlap.  The  end-of-day  information 
being  exchanged  under  the  Pilot 
Program  may  assist  in  the  establishment 
of  opening  prices  the  following  business 
day.  The  Pilot  Program  currently 
involves  no  automated  order  routing  or 
execution  capabilities,  and  no  such 


capability  will  be  established  during  the 
proposed  extension. 

The  Commission  originally 
authorized  operation  of  the  NASD-SES 
Pilot  Program  for  a  two-year  term  ^  that 
was  extended  most  recently  through 
May  12, 1993.*  Commission  approval  of 
the  instant  filing  would  permit 
continuation  of  this  Pilot  Program 
through  November  12, 1993.  During  this 
interval,  no  more  than  35  Nasdaq  issues 
will  be  included  in  this  Pilot  Program. 
That  figure  corresponds  to  the  number 
originally  authorized  at  the  inception  of 
the  Pilot  Program  in  1988.  As  noted  in 
the  last  filing  on  this  matter  (File  No. 
SR-NASD-92-43),  the  SES  information 
being  transmitted  to  the  NASD  reOects 
the  SES's  use  of  an  order-driven  trading 
system  (known  as  the  "CLOB"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD-SES  Pilot  Program 
commenced  operation  with  the 
Commission's  approval  of  File  No.  SR- 
NASD-87-40  on  March  14, 1988.  The 
principal  features  of  this  Program  were 
fully  described  in  Section  1  of  that  Form 


MS  U.S.C  78MbKl)  (IMS). 


>SecurltiM  Exdunge  Act  Release  No.  254S7 
(March  14. 1988).  S3  FR  91M  [March  21,  19S8). 

'  Sectiritiet  Exchange  Act  Release  No.  31442 
(November  12.  1992).  57  FR  S4e24  (Noveinber  19. 
1992). 


19b-4,  which  description  is  hereby 
incorporated  by  reference.* 

The  current  authorization  of  the 
NASD-SES  Pilot  Program  will  expire  on 
May  12, 1993.  The  NASD,  on  Its  own  as 
well  as  the  SES's  behalf,  hereby  requests 
that  the  Commission  approve  a  further 
extension  of  the  Pilot  Program  for  six 
months,  expiring  on  November  12,  ... 
1993. 

During  the  proposed  extension,  each 
market  will  transmit  to  the  other  static 
price/volume  information  compiled  at 
the  end  of  each  trading  day  on 
approximately  35  NASDAQ  securities 
which  are  also  traded  on  the  SES.  The 
NASD  will  transmit  for  each  Pilot 
security  the  closing  inside  quotes, 
cumulative  volume,  last  sale  price  and 
the  closing  quote  of  every  NASDAQ 
market  maker  in  each  of  the  Pilot 
securities  (collectively  referred  to  as 
"NASD  information").  In  recognition  of 
the  SES's  use  of  the  order-driven  CLOB 
system,  the  SES  will  transmit  the 
following  data  elements  for  each  Pilot 
security:  closing  price  [i.e..  the  price  of 
the  final  transaction  in  the  CLOB  on  that 
business  day);  the  highest  and  lowest 
prices  at  which  transactions  were 
effected;  and  the  aggregate  volume 
(collectively  referred  to  as  "SES 
information").'  Because  all  trading  of 
NASDAQ  securities  also  traded  on  the 
SES  occurs  in  the  C!LOB,  the  price 
information  sent  to  the  NASD  will 
reflect  the  prices  of  actual  trades 
consummated  by  the  automated 
matching  of  buy  and  sell  orders  resident 
in  the  CLOB  system. 

The  CLOB  is  a  fully  automated 
trading  system  that  was  instituted  by  the 
SES  in  1989.  Prior  to  that  time,  the  SES 
employed  a  quote-driven,  market  maker 
system  similar  to  the  NASDAQ  System. 
Orders  to  buy  and  sell  securities  are 
entered  into  the  CLOB  through  some 
1.800  trading  terminals  on  the  premises 
of  26  SES  member  firms.  The  CLOB 


'  See  also  Securities  Exchange  Act  Release  No. 
25065  (October  28.  1987),  52  FR  42167  (November 
3.  1987). 

*  If  no  trades  are  effected  In  a  Pilot  security  on 
a  given  day,  the  SES  will  transmit  no  data  on  thai 
issue  even  if  bids  or  oOers  had  been  aolered  into 
the  CLOB  for  possible  execution. 
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provides  an  electronic  limit  order  file 
with  open  orders  ranked  by  price  and 
time  in  each  security.  When  the  terms 
of  two  orders  match,  the  CLOB 
generates  an  automated  execution 
accompanied  by  confirmations  back  to 
the  originating  brokers. 

As  noted  in  File  No.  SR-NASD-92- 
43,  the  S£S  intends  to  incorporate  the 
NASDAQ  pilot  stocks  into  "CLOB 
International."  The  latter  is  a  separate 
section  of  the  SES  market  system  for  the 
trading  of  foreign  issues  that  are  not 
listed  on  the  SES.  These  securities  trade 
through  the  CLOB  in  the  same  manner 
as  SES-listed  securities.  CLOB 
International  currently  includes  the 
stocks  of  Malaysian,  Hong  Kong,  and 
Phihppine  issuers.  The  SES  regards 
inclusion  of  the  NASDAQ  pilot  stocks 
in  CLOB  International  as  a  logical  step 
in  the  progression  of  the  Pilot  Program. 
Further,  the  SES  believes  that  this  step 
could  stimulate  greater  trading  interest 
in  NASDAQ  securities  among  Singapore 
investors.  Accordingly,  both  the  NASD 
and  the  SES  desire  to  continue  the  Pilot 
Procram. 

Tne  incorporation  of  Nasdaq 
securities  into  CLOB  International  will 
not  alter  the  basic  operation  of  the  Pilot 
Program,  namely,  the  interchange  of 
static,  end-of-day  information  on  the 
Pilot  securities.  SES  information  will 
continue  to  be  offiered  only  to 
subscribers  of  Nasdaq  Level  2/3 
services.'  Similarly.  NASD  information 
transmitted  to  Singapore  will  be 
available  only  on  the  terminals  used  by 
SES  members  to  access  the  exchange's 
CLOB  system.  The  original  linkage 
agreement  between  the  NASD  and  the 
SES  will  remain  in  effect  for  the  term  of 
the  extended  Pilot  Program.  That 
agreement,  which  provides  for  the 
sharing  of  regulatory  information  as 
needed,  is  believed  adequate  given  the 
limited  nature  and  limited  scope  of  the 
Pilot  Program. 

Finally,  the  NASD  acknowledges  that 
any  further  enhancement  to  the  Pilot 
Program,  including  the  introduction  of 
automated  order  routing  and  execution 
facilities,  would  require  concurrent 
authorizations  from  the  Commission 
and  the  Monetary  Authority  of 
Singapore.  No  such  enhancement  is 
planned  for  implementation  during  the 
requested  extension. 

The  NASD  believes  that  sections 
llA(a)(l)  (B)  and  (C),  15A(b){6).  and 
17A(a)(l)  of  the  Act  provide  the 
statutory  basis  for  this  proposed  rule 
change.  Subsections  (B)  and  (C)  of 
section  llA(a)(l)  set  forth  the 


'To  TMiiavu  thi«  infonnatioa.  •  Nasdaq 
subscrib«r  nuut  solar  •  discrota  query  Ihrough  a 
Nasdaq  Workstation  devico. 


Congressional  goals  of  achieving  more 
efficient  and  effective  market 
operations,  the  availability  of 
information  with  respect  to  quotations 
for  securities  and  the  execution  of 
investor  orders  in  the  best  market 
through  the  application  of  new  data 
processing  and  communications 
techniques.  Section  15A(b)(6)  requires. 
inter  alia,  that  the  rules  of  the  NASD  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  Finally,  section  17A(a)(l) 
reflects  the  Congressional  goals  of 
linking  all  clearance  and  settlement 
facilities  and  reducing  costs  involved  in 
the  clearance  and  settlement  prtxress 
through  new  data  processing  and 
communications  techniques.  The  NASD 
submits  that  extension  of  the  Pilot 
Program  will  further  these  ends  by 
providing  the  cooperative  regulatory 
environment  and  operating  experience 
needed  for  advancement  of  these  goals 
in  the  context  of  internationalization  of 
securities  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  extended  Pilot  Program  will 
permit  the  continued  exchange  of  static 
market  data  on  a  limited  group  of 
Nasdaq  securities  between  the  NASD 
and  the  SES  on  a  non-exclusive  basis. 
The  costs  of  supporting  the  Pilot 
Program  are  nominal,  and  the 
sponsoring  markets  absorb  their 
respective  costs.  The  market 
information  being  exchanged  by  the 
NASD  and  SES  imder  the  Pilot  Program 
is  deemed  to  constitute  an  exchange  of 
equivalent  value.  Hence,  no  additional 
fee  is  paid  by  NASD  and  SES  member 
firms  for  receipt  of  the  static  data  being 
provided  on  Pilot  securities. 

The  NASD  submits  that  neither  the 
structure  nor  operation  of  the  present 
Pilot  Program  poses  any  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  did  not  solicit  or  receive 
written  comments  on  this  rule  proposal. 

III.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find,  pursuant  to  section 
19(b)(2)  of  the  Act,  good  cause  for 
approving  the  proposed  rule  change 


prior  to  the  30th  day  after  the  date  of 
publishing  notice  of  the  filing  and,  in 
any  event,  by  May  12, 1993.  The  NASD 
believes  that  accelerated  approval  is 
appropriate  for  the  following  reasons: 
(1)  The  experimental  character  of  the 
Pilot  Program  and  the  need  to  maintain 
continuity  in  its  operation;  (2)  the 
commitment  not  to  make  any  significant 
operational  changes  during  the 
requested  extension  absent  Commission 
approval;  (3)  the  Umited  nature  of  the 
Pilot  Program,  both  in  terms  of  the 
number  of  Pilot  securities  and  the 
amount  of  market  information  being 
exchanged;  and  (4)  the  limited  utility  of 
end-of-day.  static  information  to  the 
NASD  and  SES  member  firms  capable  of 
accessing,  respectively,  SES  and  NASD 
information.  Moreover,  during  the 
period  of  the  proposed  extension,  the 
sponsoring  markets  remain  committed 
to  exchange  regulatory  information 
whenever  the  need  arises.  Finally,  if 
accelerated  approval  is  not  granted,  the 
sponsors  will  be  obliged  to  terminate 
this  experimental  program  before  its 
potential  benefits  can  be  realized  in 
relation  to  the  globalization  of  seciu'ities 
markets. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  sections 
llA(a)(l)  (B)  and  (C),  15A(b)(6). 
17A{a)(l)  and  the  rules  and  regulations 
thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30tn  day  after  the  date  of 
publishing  of  notice  of  filing  thereof. 
The  Commission  believes  that 
accelerated  approval  is  appropriate  to 
maintain  continuity  in  the  Pilot  Program 
and  to  allow  the  sponsors  to  continue  to 
assess  the  impact  of  the  trading  of  these 
■J  securities  in  ttie  international  section  of 
the  SES's  order-driven  market  system. 
Further,  the  Pilot  Program  is  of  a  limited 
nature  and  no  substantive  changes  will 
be  implemented  during  the  proposed 
extension.  Accordingly,  the  Commission 
believes  that  the  Pilot  Program  should 
not  be  terminated  under  these 
circumstances. 

IV.  Solicitation  of  Commenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rale 
change  that  an  filed  with  the 
Commission,  and  all  written 
coniniunicationa  relating  to  die 
prc^)osed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  nay  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASA. 

All  submissions  should  refer  to  file 
number  SR-NASD-93-28  and  should  be 
submitted  by . 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be.  and  hereby  is, 
approved  fcv  a  period  of  six  months, 
through  November  12, 1993. 

For  tb«  CommiMion,  by  the  Division  of 
Market  RegulatloB.  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarUml, 
Depu  ty  Secretary. 

IFR  Doc  93-11741  Filed  5-17-93;  8:45  am) 
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[Relaaaa  Na  34-32294;  FUe  No.  SR-NYSE- 
9»>14] 

Setf-Regulatory  Organtzatlon&;  RHng 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relattng  to 
Its  Floor  Conduct  and  Safety 
GuideUnes. 

May  11. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act'1. 15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  9, 1993,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  amendment  to  the  Exchange's  Floor 
Conduct  and  Safety  Guidelines  which 
imposes  a  SI  ,000  fine  on  a  member  or 
member  organization  which  fails  to 
properly  register  a  Trading  Floor 
employee.  The  Exchange  proposes  to 
adopt  the  following  amendment: 


'  17  CFR  200.30-3(aMl2)  (1992). 


Employmeat  ofQaricai  Peaoanel 

All  Floor  clerical  employees  of  members  or 
member  organizations  must  be  properly 
cleared,  as  discussed  bek>w,  bemre  they  are 
employed.  Failure  to  do  so  will  subject  the 
member  or  member  organization  to  a  Si  .000 
fine. 

The  clearenoe  procedure  is  as  f6Ho%irK 

Temporary  clerks  to  l>e  employed  up  to  six 
weeks  must  fust  obtain  a  form  from  the  ID 
Card  Offica.  8  Broad  Street  lobby,  to  be 
completed  by  the  member  or  member 
organization  and  returned  to  Security,  at 
which  time  an  access  control  card  will  be 
issued  for  the  period  requested. 

Gerks  to  be  employed  in  excess  of  six 
weeks  must  first  be  formally  registered  with 
Floor  Services.  20th  Floor.  11  Wall  Street. 
Floor  Services  will  process  the  clerks  and 
Security  will  issue  access  control  cards  with 
no  time  limitations. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoec  oC  end 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Bule 
Change 

(a)  Purpose 

The  Exchange  is  proposing  to  amend 
its  Floor  Conduct  and  Safety  Guidehnes 
to  provide  for  the  imposition  of  a  $1,000 
fine  when  a  member  or  member 
organization  fails  to  properly  register  a 
Floor  employee.  The  proposed  rule 
change  supports  the  Guidelines' 
purpose  of  insuring  the  safety  and 
welfare  of  all  individuals  on  the  Floor, 
and  it  fosters  membership  compliance 
with  Exchange  Rule  35. 

Exchange  Kule  35  provides,  among 
other  matters,  that  an  employee  of  a 
member  or  member  organization  may 
not  be  admitted  to  the  Trading  Floor 
imless  such  employee  is  registered  with, 
and  approved  by,  the  Exchange  for 
admittance  and  until  the  employer  and 
employee  have  complied  with 
requirements  set  forth  by  the  Exchange. 

The  proposed  amendment  to  the  Fu>or 
Condiict  and  Safety  Guidelines 
emphasizes  that  employees  must  be 
cleared  by  the  Exchange  prior  to 
admission  to  the  Floor  and  states  the 
clearing  pnx:edure.  The  Excha.nge 
believes  that  the  imposition  of  a  fine  for 


failure  to  adhere  to  these  procedures  is 
an  appropdate  mean*  of  insuring 
compliance  with  Rule  35.* 

(b)  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  pro(>osed  nile 
change  that  are  filed  with  the 


'  A  maBttaar  or  nwmbi  otfuiization  «woul(i  be 
able  to  app«al  any  &■•  levied  un<i«r  Uus  provutoo 
pursuant  lo  the  procedures  outlined  in  the  Floor 
Conduct  and  Safety  Guideline*  See  letter  from 
Donald  Siemer,  Director,  Market  Surveillance. 
NYSE,  to  Diana  Luka-Hopson.  Branch  Chipf. 
Commisston.  dated  April  5, 1993. 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
14  and  should  be  submitted  by  June  8, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(FR  Doc.  93-11662  Filed  5-17-93;  8:45  ami 

BIUJNG  C006  M10-01-M 


Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Alaska  Air  Group,  inc., 
Common  Stock,  $1.00  Par  Value)  File 
No.  1-6957 

May  12. 1993. 

Alaska  Air  Group,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  seciu-ity  from  listing 
and  registration  on  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its 
common  stock  has  been  listed  for 
trading  on  the  PSE  since  July  7, 1959, 
and  concurrently  since  February  23, 
1983  on  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"). 

According  to  the  Company,  in  making 
the  decision  to  withdraw  its  common 
stock  for  listing  on  the  PSE,  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  associated 
with  continuing  to  maintain  the  dual 
listing  of  its  common  stock  on  the  NYSE 
and  the  PSE.  The  Company  does  not  see 
any  particular  advantage  to  the 
continued  dual  trading  of  its  stock. 

Any  interested  person  may,  on  or 
before  June  2, 1993  submit  by  letter  to 


the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  93-11663  Filed  5-17-93;  8:45  am] 

BHAJNG  COOE  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2639] 

New  York;  Amendment  #2;  Declaration 
of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  to  include  Schuyler 
and  Yates  Counties  and  the  contiguous 
counties  of  Chemung,  Ontario,  and 
Steuben  as  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  which 
began  on  April  2, 1993. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  June 
21, 1993  and  January  21, 1994  for 
economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  11, 1993. 

Dayton  I.  Watkins, 

Acting  Administrator. 

[FR  Doc.  93-11727  Filed  5-17-93;  8:45  am] 

BILUNC  COOE  M3S-01-M 


[License  No.  04/05-0064] 

Financial  Resources,  Inc.;  Surrender  of 
License 

Notice  is  hereby  given  that  Financial 
Resources,  Inc.  (Financial),  200 
Jefferson,  Suite  750,  Memphis, 
Tennessee  38103  has  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (Act).  Financial  was  licensed 
by  the  Small  Business  Administration 
on  March  21, 1962. 


Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  April  13, 
1993,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  May  7, 1993. 
Wayne  S.  Foren. 

Associate  Administrator  for  Investment. 
[FR  Doc.  93-11732  Filed  5-17-93;  8:45  am] 

B4LUNG  CODE  802$-01-M 


Public  Meeting 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Thursday, 
June  17. 1993,  through  noon  Friday, 
June  18, 1993,  at  the  Bryant  College 
Small  Business  Development  Center, 
1150  Douglas  Pike,  Smithfield,  Rhode 
Island. 

The  purpose  of  the  meeting  is  to 
discuss  such  matters  as  may  be 
presented  by  Advisory  Board  members, 
staff  of  the  SBA,  or  others  present. 

For  further  information,  write  or  call 
Judith  Dunn,  SBA,  5th  Fir.,  409  3rd 
Street,  SW.,  Washington.  DC  20416, 
telephone  202/205-7301. 

May  12, 1993. 
Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 

Advisory  Councils. 

IFR  Doc.  93-11729  Filed  5-17-93;  8:45  am] 

BtLUNG  COOE  a03S-01-M 


[Application  No.  99000080] 

Byrd  Business  Investments,  L.P.; 
Application  for  a  License  to  Operate  as 
a  Small  Business  Investment  Company 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.)  has 
been  filed  by  Byrd  Business 
Investments,  L.P.,  2000  Glen  Echo  Road. 
Suite  100,  Nashville,  Tennessee  37215 
(Applicant),  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (1992). 

The  Applicant  is  a  limited 
partnership  whose  partners, 
management,  and  ownership  are  as 
follows: 
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1                                                  Name  and  address 

Titte  and/or  reiaticnahip 

Peioant  ct  ottnor- 
ahip  o<  the  appli- 
cant 

Termessae  Business  (nyestments.  Inc.  2000  Gten  Echo  Road,  Suite  100.  NashviHe.  Ten- 

nasaoa  372t5. 
Damon  Wbwtoo  Byrd,  432  Weatview  Avenue.  Pteshville,  Tennessee  37205 

WHIiam  Alexander  ^eeie,  Nl,  406  Jackson  Bouievard.  Nashvitle,  Tennessee  37205  

General  Partner,  Manager 

President,  Dtrector  01  General 

Partner 
Director  at  Geneni  Partner  .... 
Director  o<  General  P>artner .... 
Limitod  Partrver 

1.0 

Wllttan*  Mark  GJM.  217  Scenic  Ridge  Court,  Oid  Hk*ofy,  Tennessee  37138 

" 

Rodgers  Business  tntarests.  Lid.,  2000  Gien  Echo  Road,  Suite  100.  hJasftviile,  Tennessee 
37215. 

17* 

The  mafority  shareboider  of  Rodgers 
Business  Interests.  Ltd..  is  JMR 
Investments.  2000  Glen  Echo  Road, 
Suite  100,  Nashville,  Tennessee  37215 
who  throu^  attribution  would  own  10 
or  mora  percent  of  the  Applicant's 
private  capital.  No  other  limited  partner 
owns  10  or  more  percent  of  the 
Applicant's  private  capita]. 

The  Applicant,  a  Delaware  limited 
partnership,  will  begin  operations  with 
$2,568,687  in  partnership  private 
capital.  The  Applicant  will  conduct  its 
activities  primarily  in  Nashville, 
Tennessee  and  the  surrounding 
metropolitan  area  but  will  consider 
investments  in  businesses  in  other  areas 
in  the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  appUcation  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probabihty  of 
successful  operations  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulationa. 

Notice  is  further  given  thai  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  AppHcant.  Any  such 
communication  should  be  addressed  to 
Associate  Administrator  for  Investment. 
Small  Business  Administration,  409  3rd 
Street.  SW..  6th  Floor.  Washington.  DC 
20416. 

A  copy  of  the  Notice  rfiall  be 
published  in  a  newspaper  of  general 
circulation  in  Nashville,  Tennessee. 

(Catalog  of  Federal  Domestic  Assisianca 
PtogruB  No.  59U>tl.  Small  Basiasss 
InvestHwat  Companies) 

Dated:  May  7. 1983. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
(FR  Doc.  93-11724  Filed  5-17-93;  8:45  ami 
BHJUNO  COOC  tta-04-M 


DEPARTMEra  OF  STATE 

[PubUc  Notice  1809] 

Secretary  of  State's  Panel  on  El 
Salvador;  Cloaad  Meeting 

The  Department  of  Stale  announces  a 
meeting  of  the  Secretary  of  State's  Panel 
on  El  Salvador  on  Monday,  June  14,  at 
1:30  p.m.  in  room  1406,  Department  of 
State,  Washington,  DC.  Pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b{c)(l). 
it  has  been  determined  the  meeting  will 
be  closed  to  the  public.  The  agenda  calls 
for  a  working  session  of  the  Panel  to 
WTite  its  report.  A  substantial  portion  of 
the  material  to  be  read  and  discussed 
consists  of  classified  national  security 
information. 

For  more  infbrmetion,  contact  Edward 
Pope,  Secretary's  Panel  on  El  Salvador, 
Department  of  State,  Washington.  DC 
20520,  phtme:  202/736-4517. 

Dated:  May  7, 1993. 

B.  Lynn  Paacoe, 

Executive  Director.  Secretary's  Pane]  on  B 
Saivador. 

IFR  Doc  93-11773  Filed  5-17-93;  8:45  am] 

BILUNO  CODE  47t(MS-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretery 
[Ordw  93-6-1B1 

Fitness  Determination  of  American 
Flight  Group,  Inc. 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  conunuter  air  carrier 
fitness  determination — Order  to  Show 
Cause. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find 
American  Flight  Group,  Inc.,  fit,  willing, 
and  able  to  provide  conunuter  air 
service  under  section  419(e}  of  the 
Federal  Aviation  Act. 
RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 


responses  with  the  Air  Carrier  Fitness 
Division,  P-56.  Department  of 
TransportatioB.  400  Seventh  Street. 
SW.,  room  6401.  Washington.  DC  20590, 
and  surve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  May  27. 
1993. 

FOR  FURTHER  MFORMATKM  COMTACT: 
Carol  Woods,  Air  Carrier  Fitness 
Division  (P-56.  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC. 
20590,  (202)  366-2340. 

Dated:  May  12.  1993. 
Patrick  V.  Murfthy. 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

IFR  Doc.  93-11649  Filed  5-17-93;  8:45  aro| 

BILUNG  COOC  4»10-O-M 


[NoUce  93^1^ 
Performance  Review 

As  part  of  President  Clinton's  6- 
month  initiative  to  "reinvent 
government."  the  Department  of 
Transportation  (DOT)  has  begun  a  major 
review  of  how  it  does  business.  The 
purpose  of  the  review  is  to  ensiu%  that 
what  we  are  doing  and  how  we  do  it 
makes  sense,  meets  our  customer's 
needs,  and  spends  the  taxpayers'  money 
wisely. 

The  Department  has  established 
performance  review  teams  for  virtually 
all  of  its  operating  administrations  (the 
Federal  Aviation  Administration,  the 
Federal  Highway  Administration,  the 
Federal  Railroad  Administration,  the 
National  Highway  Traffic  Safety 
Administration,  the  federal  Transit 
Administration,  the  Maritime 
Administration,  the  Research  and 
Special  Programs  Administration,  and 
the  United  States  Coast  Guard)  and  for 
the  Office  of  the  Secretary.  In  addition, 
it  has  established  six  cross-cutting 
groups  (Safety.  Grants  Delivery. 
Rulemaking.  Environment.  Field 
Activities,  and  Administrative  Issues)  to 
look  at  issues  that  affiact  the  entire 
Department. 


29022 


Federal  Register  /  Vol.  58,  No.  94  /  Tuesday.  May  18.  1993  /  Notices 


The  Department  solicits  ideas  and 
suggestions  about  how  DOT  could  do  its 
job  better  or  at  less  cost.  There  may  be 
some  things  that  could  be  done 
differently  or  some  activities  that  could 
be  eliminated  altogether.  In  addition,  we 
would  appreciate  hearing  about 
"success  stories"  within  the  Department 
to  ensure  that  we  keep  up  the  good  work 
in  those  areas.  All  suggestions,  however 
small,  would  be  most  welcome. 

The  Department  has  established  a  toll- 
free  number.  (800)  433-4919.  to 
encourage  pubhc  participation  in  this 
process.  The  phone  lines  will  be  staffed 
from  8  a.m.  until  6  p.m.  eastern  daylight 
time.  Monday  through  Friday,  througji 
May  28, 1993.  Written  submissions  can 
be  faxed  to  (800)  433-4919  or  sent  to 
The  DOT  Performance  Review  (Kf-20.1). 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  room  PL400, 
Washington,  DC  20590.  If  you  have 
substantial  comments  and  would  be 
interested  in  speaking  directly  to  our 
performance  review  staff,  let  us  know  in 
your  submission.  We  will  try  to 
accommodate  your  requests. 

Performance  review  teams  will  review 
all  suggestions  and  consider  them  in 
developing  their  recommendations.  The 
Department  is  not,  however,  opening  a 
formal  docket  for  comments  nor  is  it 
planning  to  respond  to  specific 
comments.  Because  the  focus  of  the 
performance  review  is  on  the  structure 
and  process  of  the  Department,  we  ask 
that  commenters  not  address 
substantive  issues  in  open  proceedings 
such  as  rulemakings,  contract  awards, 
formal  adjudications  and  personnel 
actions.  Comments  that  do  address  such 
proceedings  will  be  directed  to  the 
relevant  docket. 

Issued  in  Washington  May  11, 1993. 
Melina ).  Allea. 

Deputy  Assistant  Secretary  for 
Administration. 

(FR  Doc.  93-11648  Filed  5-17-93:  8:45  am) 

BIUJNO  COOC  4910-«a.-M 


Federal  Aviation  Administration 

Adviaory  Circular  25.1523-1,  Minimum 
Flightcrew 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC) 
25.1523-1,  Minimum  Flightcrew.  This 
AC  sets  forth  a  method  of  compliance 
with  the  requirements  of  §  25.1523  of 
the  Federal  Aviation  Regulations  (FAR) 
which  contain  the  certification 


requirements  for  minimum  flightcrew 
on  transport  category  airplanes. 
DATES:  Advisory  Circular  25.1523-1  was 
issued  by  the  Manager,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  ANM-100,  on 
February  2, 1993. 

HOW  TO  OBTAIN  COPIES:  A  copy  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation, 
Utilization  and  Storage  Section,  M- 
443.2,  400  7th  Street  SW.,  Washington, 
DC  20590,  or  faxing  your  request  to  that 
office  at  202-366-7103. 

Issued  in  Renton,  Washington,  on  May  11, 
1993. 

Gary  L.  Killioo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

[FR  Doc.  93-11714  Filed  5-17-93;  8:45  am] 

MLUNG  CODE  4S10-19-H 


Advisory  Circular  25.703-1 ,  Takeoff 
Configuration  Warning  Systems 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC) 
25.703-1.  Takeoff  Configuration 
Warning  Systems.  This  AC  provides 
guidance  for  certification  of  takeoff 
configuration  warning  systems  installed 
on  transport  category  airplanes. 
DATES:  Advisory  Circular  25.703-1  was 
issued  by  the  Manager,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  ANM-100,  on 
March  17, 1993. 

HOW  TO  OBTAIN  COPIES:  A  copy  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation, 
Utilization  and  Storage  Section,  M- 
443.2.  400  7th  Street  SW..  Washington, 
DC  20590,  or  faxing  your  request  to  that 
office  at  202-366-7103. 

Issued  in  Renton,  Washington,  on  May  11, 
1993. 

Gary  L.  Kiliion, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

IFR  Doc.  93-11716  Filed  5-17-93;  8:45  am] 

MLLMO  COOe  4«ie-13-4l 


Proposed  Modification  of  the  Pi)oenix, 
AZ.  Terminal  Control  Area  (TCA); 
Informal  Airspace  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  proposing  to 
modify  the  Phoenix.  AZ.  TCA.  The 
proposed  modifications  include 
defining  the  TCA  by  using  the  Phoenix 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation;  lowering 
the  base  of  the  TCA  ft'om  8,000  feet 
mean  sea  level  (MSL)  to  7,000  MSL 
between  the  20-mile  and  25-mile  arcs 
along  the  KARLO,  FOSSL.  and  TOTEC 
arrivals;  raising  the  floor  of  the  TCA 
from  3,000  feet  MSL  to  4,000  feet  MSL 
west  of  99th  Avenue;  and  encompassing 
the  Williams  Air  Force  Base  area  with 
a  base  altitude  of  6,000  feet  MSL  in  the 
area  between  the  15-mile  and  20-mile 
arcs,  and  a  base  altitude  of  8,000  feet 
MSL  in  the  area  between  the  20-mile 
and  25-mile  arcs.  The  informal  airspace 
meeting  has  been  scheduled  to  provide 
the  opportunity  to  gather  additional 
facts  relevant  to  the  aeronautical  effects 
of  the  proposal  and  to  provide 
interested  persons  an  opportunity  to 
discuss  objections  to  the  proposal.  The 
TCA  modifications  are  being  considered 
due  to  the  increased  volume  of  traffic 
arriving  and  departing  the  Phoenix  Sky 
Harbor  International  Airport.  All 
comments  received  during  the  meeting 
will  be  considered  prior  to  any 
modification. 

TIME  AND  DATE:  The  meeting  will  be  held 
from  11  a.m.  to  3  p.m.,  on  Saturday,  July 
17, 1993.  Comments  must  be  received 
on  or  before  September  17, 1993. 

PLACE:  Glendale  Municipal  Airport, 
Glendale  Terminal  Conference  Room, 
6801  North  Glen  Harbor  Boulevard, 
Glendale,  AZ. 

COMMENTS:  Send  or  deliver  comments 
on  the  proposal  in  triplicate  to: 
Manager,  Air  Traffic  Division,  A\VP- 
500,  Federal  Aviation  Administration, 
P.O.  Box  92007.  Woridway  Postal 
Center.  Los  Angeles,  CA  90009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Burleigh  J.  Stokes.  Manager.  Airport 
Traffic  Control  Tower.  Phoenix  Sky 
Harbor  International  Airport,  telephone: 
(602) 379-4226. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  FAA  Western 
Pacific  Region.  Representatives  from  the 
FAA  will  present  a  formal  briefing  on 
the  proposed  TCA  modifications.  Each 
participant  will  be  given  an  opportunity 
to  dehver  comments  or  make  a 
presentation. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 
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(c)  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amoimt  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  The  panel  may 
allocate  the  time  available  for  each 
presentation  in  order  to  accommodate 
all  speakers.  The  meeting  will  not  be 
adjourned  until  everyone  on  the  list  has 
had  an  opportunity  to  address  the  panel. 
The  meeting  may  be  adjourned  at  any 
time  if  all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  will  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  three  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(e)  The  meeting  will  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  made  at  the  meeting  will  be 
filed  in  the  docket. 

Agenda  for  Each  Meeting 

Opening  Remarks  and  Discussion  of 
Meeting  Procedures 

Briefing  on  Background  for  Proposal 

Public  Presentations 

Closing  Comments 

Issued  in  Washington,  DC,  on  May  10, 
1993. 

WtrnMCNOaon, 

Acting  Manager,  Airspace — ffules  and 
AeronauticaJ  Information  Division. 
IFR  Doc  93-11718  Filed  5-17-93;  8:45  ami 
aojjtta  cooc  4»i»-is-m 


Hight  Servtca  StaUon  at  King  Salmon, 
AK;  Change  In  Facility  Operation* 

Notice  is  hereby  given  that  on  or 
about  May  15, 1993.  the  Flight  Service 
Station  at  King  Salmon.  Alaska  will  be 
closed.  Services  to  the  general  aviation 
public  formerly  provided  by  this  facility 
will  be  provided  by  the  Automated 
FUght  Service  Station  at  Kenai.  Alaska. 
This  information  will  be  reflected  in  the 
FAA  Organization  Statement  the  next 
time  it  is  reissued.  Sec.  313(a)  of  Federal 
Aviation  Act  of  1958.  as  amended.  72 
Stat.  752;  49  U.S.C.  App.  1354(a). 

Issued  in  Anchorage,  Alaska  on  April  23, 
1993. 

Jacqualine  L.  Smith, 

Begiona]  Administrator,  Alaskan  Region. 
(FR  Doc.  93-11715  Filed  5-17-93;  8:45  am) 

MUjNa  COOC  m9-n^ 


Federal  Highway  Administration 

Supplemental  Draft  Environmental 
Impact  Statement;  Salt  Lake  County, 
UT 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  draft  environmental 
impact  statement  (SDEIS)  vfiW  be 
prepared  for  a  proposed  highway  project 
in  Salt  Lake  County,  Utah. 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  R.  Gedris.  U.S.  Department  of 
Transportation,  Federal  Highway 
Administration,  2520  West.  4700  South, 
Salt  Lake  Qty.  Utah  84118.  Telephone 
(801)  963-0183;  R.  James  Naegle,  P.E.. 
State  of  Utah.  Department  of 
Transportation,  4501  South  2700  West, 
Salt  Lake  Qty.  Utah  84119,  Telephone 
(801)  965-4160;  or.  Mick  Crandall. 
Wasatch  Front  Regional  Council.  Suite 
100.  420  West  1500  South,  Bountiful, 
Utah  84010,  Telephone  (801)  292-4469. 
SUPPt^MENTARY  INFORMATION:  FHWA.  in 
cooperation  with  the  Utah  Department 
of  Transportation  (UDOT)  and  the 
Wasatch  Front  Regional  Council 
(WFRC)  will  prepare  a  supplemental 
draft  environmental  impact  statement 
on  a  proposal  to  improve  1-15  from 
12300  South  in  Sandy  to  600  North  in 
Salt  Lake  City.  Salt  Lake  County.  This 
is  a  continuation  of  planning  work 
conducted  from  1986  through  1990. 

In  March  1990,  the  Federal  Highway 
Administration  and  the  Urban  Mass 
Transportation  Administration  (now 
Federal  Transit  Administration — FTA) 
approved  the  Alternatives  Analysis  and 
Ehrafl  Environmental  Impact  Statement 
(AA/DEIS)  for  the  I-15/State  Street 
Corridor  Study.  This  document 
considered  both  improvements  to  1-15 
and  various  mass  transit  alternatives, 
including  light  rail.  A  Supplemental 
Draft  Environmental  Impact  Statement 
has  been  undertaken  by  FTA  and  the 
Utah  Transit  Authority  (UTA)  for  the 
mass  transit  component  of  the  1990  AA/ 
DEIS.  A  Final  Environmental  Impact 
Statement  for  the  mass  transit  project  is 
currently  under  preparation. 

Since  the  1990  approval  of  the  AA/ 
DEIS,  decisions  and  design  revisions 
have  led  to  the  requirement  for  a 
supplemental  draft  environmental 
impact  statement  for  the  1-15  corridor. 
These  include  alternatives  to  the  North 
Temple  interchange  presented  in  the 
AA/DEIS  build  alternatives;  revisions  to 
the  HOV  concept;  new  air  quality 
conformity  and  traffic  congestion 
management  requirements;  re- 


evaluation  of  the  I-15/I-80/SR  201 
interchange;  and  re-evaluation  of  the 
operation  of  the  two-way  frontage  road 
paralleling  1-15.  The  concept  includes 
the  addition  of  new  lanes  on  1-15, 
reconstruction  and/or  improvements  to 
interchanges,  and  ramp  and  frontage 
road  modifications. 

The  alternatives  being  considered  in 
this  SDEIS  for  the  1-15  project  include 
No-Build,  Transportation  Systems 
Management,  and  build  alternatives. 
The  build  alternatives  include  the 
selected  1-15  concept  approved  in  the 
AA/DEIS  Locally  Preferred  Alternative, 
with  modifications  being  developed  as 
part  of  additional  studies.  The  1-15 
median  lanes  will  be  analyzed  as  High 
Occupancy  Vehicle  (HOV)  lanes  and  as 
general  purpose  lanes.  Provision  of 
additional  downtown  access  from  1-15 
will  also  be  considered  in  the  build 
alternatives. 

This  Notice  of  Intent  will  be 
distributed  to  federal,  state,  and  local 
agencies  and  jurisdictions  to  advise 
them  of  the  SDEIS  process  and  to 
request  comments  and  suggestions.  The 
on-going  public  involvement  process  for 
the  1-15  General  Development  Plan  will 
be  augmented  by  additional 
opportunities  to  participate  in  this 
supplementary  environmental  process. 

To  ensure  that  the  full  range  of  issues 
related  to  this  action  are  addressed  and 
all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  SDEIS  should  be  directed 
to  the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  7, 1993. 
Waiter  M.  Running. 

Assistant  Division  Administrator,  Federal 
Highway  Administration,  Salt  Lake  City. 
Utah. 

[FR  Doc.  93-11775  Filed  5-17-93:  8:45  am) 

BtLUNO  CODE  4910-22-M 


Maritime  Administration 
Approval  of  Applicant  as  Trustee 

Notice  is  hereby  given  that  Trustmark 
National  Bank  Corporate  Trust,  Jackson, 
Mississippi,  with  offices  at  248  E. 
Capitol  Street,  Suite  1008,  Jackson. 
Mississippi,  has  been  approved  as 
Trustee  pursuant  to  Pubfic  Law  100-710 
and  46  CFR  part  221. 
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Dated:  May  12. 1993. 

Py  Order  at  thm  Mvitime  Adniimstrator. 
JmrnmE-Smari, 
Secretary. 
[FR  Doc.  93-11647  Filed  5-17-93;  8.45  am] 

BlUJNa  CODE  4*1»«1-« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Bmv%n\m  Sarvtea 

IRS  1993  Elactronic/Magnatic  FUtng: 
Forms  940, 941  and  941 E 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTKMi:  940 — ^Employer's  Annual 
Federal  Unemployment  Tax  Return 
(FUTA).  941— Employer's  Quarterly 
Federal  Tax  Return.  941E — Quarterly 
Return  of  Withheld  Federal  Income  Tax 
and  Medicare  Tax. 

summary:  Philadelphia  Service  Center  is 
offering  their  filers  an  ahemative  way  to 
file  Forms  940/94 1/94 IE.  These  forms 
can  be  hied  via  diskette  or  electrcmically 
(via  modem  to  modem).  This  program  is 
a  prototype.  This  method  of  filing  is 
offered  to  the  Philadelphia  Service 
Center  filers  who  reside  in  Pa.,  De.,  Md.. 
Va.,  and  Washington,  DC. 
DATES:  Letter  of  Application  can  be 
submitted  year  around. 
ADDRESSES:  Internal  Revenue  Service, 
Philadelphia  Service  Center,  Magnetic 
Media  Project  Office.  DP.  115,  P.O.  Box 
21028.  Philadelphia,  PA  19114. 
Telephone:  (215)  969-7533  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Internal  Revenue  Service  is  receiving  an 
increasing  number  of  computer 
prepared  returns,  and  is  exploring 
methods  to  use  the  flexibility  provided 
by  computer  preparation  to  achieve 
efficiencies  of  processing.  Electronic 
filing  eliminates  most  of  the  manual 
processes  required  by  IRS  to  handle 
paper  documents,  which  will  increase 
the  quality  of  the  final  product,  speed 


up  the  procsesfiing  and  reduce 
unnecessary  correspondence.  Generally, 
the  proceduiBS  will  call  for  the  filing  o^ 
returns  electronically  using  all  the  data 
cuh-ently  supplied  on  the  paper  return, 
including  schedules  which  usually 
accompany  the  return.  Additionally, 
filers  will  be  required  to  test  if  using 
modem  to  modem  or  before  acceptance 
into  the  program.  The  Forms  940/941/ 
94 IE  are  a  prototype  and  is  being 
offered  to  filers  and  software  developers 
in  the  Philadelphia  Service  Center's 
geographical  area.  This  area  consists  of 
Pa.,  De.,  Md.,  Va..  and  Washington  D.C. 

JoMph  H.  CkMMMB, 

Director,  Philadelphia  Senrice  Center. 

(FR  Doc.  93-11643  Fiiad  5-17-43:  6:45  amj 

BIUJMO  COPE  «Wfl  m  u 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Coliaction  Under  0MB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notic& 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information; 

(1)  The  title  of  the  information 
collection  and  the  Department  form 
number(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 


ADDRESSES:  Copies  of  tlie  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Admin istrati (HI  {20A5),  Department  ot 
Veterans  Afiiairs,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420,  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  June  17. 
1993. 

Dated:  May  11, 1993. 
By  direction  of  the  Secretary. 
Marjorie  Leandri. 

Acting  Director,  Jtecords  Management 
Service. 

Emergency  Submission 

1.  Veterans  Benefits  Administration. 

2.  Veterans'  Job  Training  Act. 

3.  VA  Forms  22-8929.  22-8930.  22- 
8931.  22-8932. 

4.  These  four  forms  are  used  to 
administer  the  Veterans*  Job  Training 
Program  created  by  Public  Law  98-77: 
(1)  Certification  of  Training;  (2)  Notice 
of  Intent  to  Employ  a  Veteran;  (3) 
Employer's  Application  for  Approval  of 
Job  Training  Program;  and  (4) 
Application  for  Certification  of 
Eligibility. 

5.  On  occasion,  monthly,  quarterly. 

6.  Individuals  or  household,  State  or 
local  governments,  businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  organizations. 

7.  105,000  responses. 

8.  .555  hour. 

9.  Not  applicable. 

[FR  Doc.  93-11685  Filed  5-17-93;  8:45  am) 

BILUNO  CODE  I3afr-01-M 
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as.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

May  19,  1993. 

LOCATION:  Room  556,  Westwood 

Towers,  5401  Westbard  Avenue, 

Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

1.  FY95  Priorities 

The  Commission  will  consider  priorities 
for  fiscal  year  1995. 

2.  Mid-Year  Review 

The  Commission  will  consider  issues 
related  to  fiscal  year  1993  mid-year  review. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
information:  Shelton  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  May  13, 1993. 
Sheldon  D.  Butta, 
Dep  u  ty  Secretary. 
IFR  Doc,  93-11882  Filed  5-14-93;  1:48  pmj 

BMXINOCOOC  OSS-OI-M 

board  of  governors  of  the  federal 

reserve  system 

TIME  AND  date:  11  a.m.,  Monday,  May 

24, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal  Reserve 
Bank's  renovation  project. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  May  14, 1993. 
Jennifer  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-11898  Filed  5-14-93;  2:52  pm| 
BIUMO  cooc  «ai»-oi-p 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

May  25. 1993. 

PLACE:  Hearing  Room  A,  Interstate 

Commerce  Commission,  12th  and 

Constitution  Avenue,  NW.,  Washington, 

DC.  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 
MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  32133,  Union  Pacific 
Corporation,  Union  Pacific  Railroad 
Company  and  Missouri  Pacific  Railroad 
Company— Control — Chicago  and  North 
Western  Holdings  Corp.  and  Chicago  and 
North  Western  Transportation  Company 

Finance  Docket  No.  31320,  The  Indian  & 
Ohio  Railway  Company — Construction  and 
Operation — Butler,  Warren,  and  Hamilton 
Counties,  OH 

Ex  Parte  No.  MG-211,  Revision  of  Tariff 
Regulations,  Indexes 

Docket  No.  40877,  Range  Tariffs  of  All 
Motor  Common  Carriers — Show  Cause 
Proceeding 

Docket  No.  40888,  Reconsideration  of 
Special  Tariff  Authorities  Authorizing  the 
Publication  of  Customer  Account  Codes  in 
Tariffs 

CONTACT  PERSONS  FOR  MORE 

INFORMATION:  Alvin  H.  Brown  or  A. 

Dennis  Watson,  Office  of  External 

Affairs,  Telephone:  (202)  927-5350, 

TDD:  (202)  927-5721. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  93-11880  Filed  5-14-93;  1:44  pmj 

BtUJNO  CODE  7036-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lUSrrc  SE-93-151 

TIME  AND  DATE:  May  25, 1993  at  10:00 
a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 
STATUS:  Open  to  the  public 

1.  Agenda  for  future  meetings 

2.  Minutes 

3.  Ratification  List 


4.  Inv.  No.  731-TA-564  (Certain  Stainless 

Stoel  Butt-Weld  Pipe  Fittings  from 
Taiwan) — briefing  and  vote. 

5.  Continuation  of  discussion  of  APO  matters 

6.  Outstanding  action  jacket  requests 

1.  AD-93-003,  Distribution  and  Printing  of 
USITC  Publications. 

2.  GC-93-044,  Violation  of  24-hour  rule  in 
an  investigation  under  title  VII  of  the 
Tariff  Act  of  1930. 

3.  INV-93-053,  Questionnaires  in  Inv.  No. 
731-TA-539-E  (Final),  (Uranium  from 
Ukraine). 

4.  PA-93-003,  Annual  Report  for  fiscal 
year  1992. 

5.  O/TATA-93-004.  Proposed 
modification  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  on  Inv.  No. 
1205-3. 

6.  O/TATA-93-005,  Report  on  H.R.  997. 

7.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Paul  R.  Bardos,  Acting  Secretary  (202) 
205-2000. 

Issued:  May  11. 1993. 
Paul  R.  Bardoa, 
Acting  Secretary. 
IFR  Doa  93-11888  Filed  05-14-93;  215  pmj 

BtLUNQ  COOe  7030-02-^ 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meetings 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  and  its 
Provision  for  the  Delivery  of  Legal 
•Services;  Audit  and  Appropriations; 
and.  Office  of  the  Inspector  General 
Oversight  Committees  will  meet  on  May 
24,  1993.  The  meetings  will  commence 
at  8:00  a.m.,  and  continue  in  the 
following  order  until  all  business  has 
been  concluded. 

1.  Provision  for  the  Delivery  of  Legal  Services 

Committee; 

2.  Audit  and  Appropriations  Committee; 

3.  Office  of  the  Inspector  General  Oversight 

Committee;  and 

4.  Board  of  Directors. 

PLACE:  The  Legal  Services  Corporation, 
750  1st  Street.  N.E.,  The  Board  Room, 
11th  Floor,  Washington,  DC.  20002. 
(202)  336-8996. 

PROVISION  FOR  THE  DELIVERY  OF  LEGAL 
SERVICES  COMMITTEE  MEETING: 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  April  25, 1993  Meeting 

Minutes. 

3.  Consideration  of  Status  Report  on  Request 

for  Proposals  for  Migrant  Ombuasman 
Demonstration  Projects. 
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4.  Consideration  of  Status  Report  on  Survey 

of  Grantees  on  Attorney  Rscruitment  and 
Retention. 

5.  Consideration  of  Status  Report  <m 

Timekeeping  Grant  Solicitation. 

6.  Six-Month  Report  on  Meritorious  and 

Innovative  Grant  Projects. 

7.  Consideration  of  Status  Report  on  Law 

School  Solicitation. 

AUDIT  AM)  APPROmiATIONS  COMMITTEE 

MEETINQ: 

STATUS  Of  MEETING;  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION. 

1.  Approval  of  Agenda. 

2.  Approval  of  Draf^  Minutes  of  April  25, 

1993  Meeting. 

3.  Consideration  and  Review  of  Budget  and 

Expenses  for  the  Six -Month  Period  of 
October  1, 1992  to  March  31. 1993. 
4.  Consideration  and  Review  of  Six-Month 
Projections  for  the  Period  of  April  1 , 
1993  to  September  30, 1993. 

a.  Consideration  of  Need  for  Internal 
Budgetary  Adjustments. 

b.  Consideration  of  Reallocation  of  Fiscal 
Year  1993  Consolidated  Operating 
Budget. 

5.  Consideration  of  Status  Report  on 

Reprogramming  Request  Related  to 
Funding  Law  School  Ginical  Program 
Grants, 
a.  Consideration  of  Status  Report  on  Law 
School  Grant  Solicitatioo. 

6.  Consideration  of  Recommendation  to  Seek 

a  Supplemental  Appropriation. 

7.  Consideration  of  Status  Report  on  Leasing 

the  Corporation's  Former  Headquarters 
Office  Space. 

8.  Consideration  of  Status  Report  on  Effort  to 

Secure  Corporation  Fund^. 

OFFICE  Of  THE  INSPECTOR  GENERAL 
OVERSIGHT  COMMTTTEE  MEETING: 
STATUS  Of  MEETING:  Open. 
MATTERS  TO  BE  CONSIOERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  February  21,  1993 

Meeting. 

3.  Considaration  of  Draft  Managenwot 

Response  to  the  Inspector  General's 
Somiannual  Report  Covering  the  Period 
Ending  March  31.1993. 

BOARD  OF  DIRECTORS  MEETmG: 
STATUS  Of  MEETING:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  consider  and  vote 
on  approval  of  the  draft  minutes  of  the 
executive  session  held  on  April  26, 
1993.  The  Board  will  hear  and  consider 
the  report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is.  or 
may  become,  a  party.  Further,  the  Board 
will  consult  with  the  Inspector  General 
on  internal  personnel,  operational  and 
investigative  matters.  Finally,  the  Board 


will  consult  with  the  President  on 
internal  personnel  and  operational 
matters.  The  closing  will  be  authorized 
by  the  relevant  sections  of  the 
Government  in  the  Sunshine  Act  l5 
U.S.C.  Sections  552b(c)(2)(5).  (6),  (7), 
and  (10)],  and  the  corresponding 
regulation  of  the  Legal  Services 
Corporation  (45  CTR  Section  1622.5(a). 
(d),  (e),  (0.  and  (h)].»  The  closing  will  be 
certified  by  the  Corporation's  General 
Counsel  as  authorized  by  the  above- 
cited  provisions  of  law.  A  copy  of  the 
General  Counsel's  certification  will  be 
posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  N.E.,  Washington.  DC., 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request 

MATTERS  TO  BE  CONSIOERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  April  26. 1993 

Meeting. 

3.  Ratification  of  Notational  Vote  Taken 

During  the  Period  of  May  18-20, 1993  to 
Release  An  Opinion  of  the  General 
Counsel  Regarding  Employee  Protections 
to  a  Third  Party. 

4.  Chairman's  and  Members'  Reports. 

5.  Consideration  of  Operations  and 

Regulations  Committee  Report. 

6.  Consideration  of  Office  of  the  Inspector 

General  Oversight  Committee  Report, 
a.  Consideration  of  Draft  Management 
Response  to  the  Inspector  General's 
Semiannual  Report  for  the  Period  Ending 
March  31, 1993. 

7.  Consideration  of  Prt>vision  for  the  Delivery 

of  Legal  Services  Committee  Report. 

a.  Status  Report  on  Results  of  Survey  on 
Attorney  Recruitment  and  Retention. 

b.  Status  Report  on  Proposals  for  Migrant/ 
Ombudsman  Demonstration  Project 
Grants. 

c.  Consideration  of  Comments  of  Roger 
Rosenthal,  Director,  Migrant  Legal 
Action  Program,  Regarding  the 
Corporation's  Request  for  Proposals  for 
Migrant/Ombudsman  Demonstration 
Project  Grants. 

d.  Status  Report  on  Timekeeping  Grant 
Solicitation. 

e.  Six-Month  Report  on  Meritorious  and 
Innovative  Grant  Projects. 

8.  Consideration  of  Audit  and  Appropriations 

Committee  Report 

a.  Consideration  and  Review  of  Budget  and 
Expenses  for  the  Six-Month  Period  of 
October  1, 1992  to  March  31, 1993. 

b.  Consideration  and  Review  of  Six-Month 
Projections  for  the  Period  of  April  1. 
1993  to  September  30, 1993. 

i.  Consideration  of  Need  for  Internal 
Budgetary  Adjustments. 


'  As  to  the  Board's  considaration  and  approval  of 
the  draft  minutes  of  the  executive  sessioD(s)  held 
on  the  above-noted  dale(s),  the  closing  is  authorized 
as  noted  in  the  Federal  Register  notice{s) 
corresponding  to  that/those  Board  ineeting(s). 


ii.  Consideration  of  Reallocation  of  Fiscal 
Year  1993  Consolidated  Operating 
Budget. 

c.  Consideration  of  Status  Report  on 
Reprogramming  Request  Related  to 
Funding  Law  School  Clinical  Program 
Grants. 

i.  Consideration  of  Status  Report  on  Law 
School  Grant  Solicitation. 

d.  Consideration  of  Recommendation  to 
Seek  a  Supplemental  Appropriation. 

9.  Consideration  of  Results  of  Survey  of 

Corporation-Funded  Grantees  on  The 
Effects  of  Reduced  Interest  on  L,awyer 
Trust  Account  ("lOLTA")  Funds  on 
Program  Operations  in  1993. 

10.  Consideration  of  Report  on  Declination  of 

Representation  and  Other  Uiunet  Legal 
Needs  Survey  Data. 

11.  President's  Report. 

12.  Inspector  General's  Report. 

BOARD  OF  DIRECTORS  MEETING: 
CLOSED  SESSION: 

13.  Consultation  by  Board  with  the  Inspector 

General  on  Internal  Personnel, 
Operational  and  Investigative  Matters. 

14.  Consultation  by  Board  with  the  President 

on  Internal  Personnel  and  Operational 
Matters. 

15.  Consideration  of  the  General  Counsel's 

Report  on  Pending  Litigation  to  which 
the  Corporation  is,  or  May  Become,  a 
Party. 

16.  Approval  of  Minutes  of  Executive  Session 

Held  on  April  26. 1993. 

OPEN  SESSION:  (Resumed) 

17.  Consideration  of  Other  Business. 

CONTACT  PERSON  FOR  MF0RMAT10N: 

Patricia  Batie  (202)  336-6800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  May  14, 1993. 
Patricia  D.  Batie. 

Coqjorate  Secretary. 

(FR  Doc.  93-11936  Filed  5-14-93;  3:59  pmj 

BILUNG  C0D€  TOSO-Ot-M 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  iSiD  DATE:  9:30  a.m..  Tuesday,  May 

25.  1993. 

PLACE:  The  Board  Room.  5th  Floor.  490 

L'Enfant  Plaza.  S.W..  Washingtrai.  D.C. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

5894A — Marine  Accident  Report:  Grounding 
of  United  Kingdom  passenger  vessel 
RMS  QUEEN  ELIZABETH  2.  Vineyard 
Sound.  Massachusetts,  August  7, 1992. 

6062 — Railroad  Accident  Report:  Head-on 
Collision  of  Burlington,  Northern 
Railroad  Freight  Train  602  and  603. 
Ledger,  Montana,  August  30, 1991. 
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NEWS  MEDU  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  May  14, 1993. 
B«aHarde«ty, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  93-11881  Filed  S-14-93;  1:43  pm] 

•tUMO  COOe  7839-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  May  17.  24.  31.  and  June 

7. 1993. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  May  17 

Tuesday,  May  18 
9:00  a.m. 
Briefing  on  Status  of  Action  Plan  for  Fuel 

Cycle  Facilities  (Public  Meeting) 
(Contact:  Ted  Sherr,  301-504-3371) 
10:30  a.m. 
Briefing  by  the  Executive  Branch 
(CLOSED— Ex.  1) 
1:30  p.m. 
Briefing  on  Turkey  Point  Lessons  Learned 

(Public  Meeting) 
(Contact:  Fred  Hebdon.  301-504-2024) 
3:00  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  24— Tentativ* 

Wednesday,  May  26 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 


a.  Randall  C.  Orem,  D.O.— Commission 
Action  on  Settlement  Agreement 
Approved  in  LBP-92-18  (Tentative) 

(Contact:  Steve  Bums,  301-504-2184) 

b.  Environmental  and  Resources 
Conservation  Organization's  Petition  for 
Reconsideration  of  CLI-93-03  (Rancho 
Seco)  (Tentative) 

(Contact:  Margaret  Doane,  301-504-2001) 
2:00  p.m. 
Briefing  on  Status  of  Efforts  for  Risk 

Harmoniiation  (Public  Meeting) 
(Contact:  Richard  Bangart,  301-504-3340) 

Week  of  May  31— Tentative 

Tuesday,  June  1 
10:00  a.m. 
Briefing  on  Development  of  Standards. 
Certification  Process,  and  Status  of  U.S. 
Enrichment  Corporation  Transition 
(Public  Meeting) 
(Contact:  John  Hickey,  301-504-3328) 
2  p.m. 
Briefing  on  Status  of  BWR  Water  Level 

Indicators  (Public  Meeting) 
(Contact:  Ashok  Thadani,  301-504-3884) 

Wednesday,  June  2 
10  a.m. 
Briefing  on  Progress  of  Design  Certification 
Review  and  Implementation  (Public 
Meeting) 
(Contact:  Dennis  Crutchfield,  301-504- 
1159  or  Richard  Borchardt,  301-504- 
1193) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:30  p.m. 
Briefing  on  Investigative  Matters  (Closed- 
Ex.  5  and  7) 

Friday,  June  4 
10  a.m. 


Briefing  on  Status  of  Enhanced 
Participatory  Rulemaking  (Public 
Meeting) 

(Contact:  Chip  Cameron.  301-504-1642) 
2  p.m. 

Briefing  on  Status  of  Design  Basis  Threat 
(fhiblic  Meeting) 

(Contact:  Robert  Burnett.  301-504-3365) 

Week  of  June  7— Tentative 

Thursday.  June  10 
12:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  By  a  vote  of  5- 
0  on  May  14,  the  Commission 
determined  pursuant  to  U.S.C.  552b{e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Discussion  of  Litigation  Matters" 
(Closed— Ex.  2,  6  and  10)  be  held  on 
May  14,  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording) — (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  May  14. 1993. 
William  M.  Hill.  Jr. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  93-11883  Filed  5-14-93  2:44  pm) 
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This  section  o(  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  coaections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
eisewtwe  in  the  issue. 


DEPARTMEffT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  91 -14»-4] 

Oriental  Fruit  Fly  Quarantine 

Correction 

In  rule  document  93-3523  beginning 
on  page  8517  in  the  issue  of  Tuesday, 
February  16, 1993,  make  the  following 
corrections: 

1.  On  page  8517,  in  the  third  column, 
\mder  the  heading  Definitions  (Section 
301.93-1),  in  the  seventh  line,  insert 
"Inspector,"  after  "Infestation,". 

{301.93-1    IComtMd] 

2.  On  page  8521,  in  the  third  column, 
in  §  301.93-1,  in  the  third  paragraph,  in 
the  first  line,  "Move"  should  read 
"Moved". 

f  301 .93-2    [Cooectad] 

3.  On  the  same  page,  in  the  same 
column,  in  §  301.93-2  (a),  in  the  18th 
line,  "Cashew"  was  misspelled. 

1301.93-10    [CorrMtwJ] 

4.  On  page  8524,  in  the  second 
column,  in  §  301.93-10  (a)(l)(i),  in  the 


fourth  line,  "centers"  should  read 
"center". 

MUINO  CODE  1S0»«1-O 


DEPARTMErrr  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  124 

(Doclwt  No.  90011-2] 

Patent  Term  Restoration  for  Veterinary 
Biologies 

Correction 

In  rule  document  93-4345  beginning 
on  page  11367  in  the  issue  of  Thursday, 
February  25, 1993,  make  the  following 
correction: 

f  124.23    (Corrected] 

On  page  11370,  in  the  second  column, 
in  §  124.23  (b),  in  the  first  line,  after 
"request",  insert  "under". 

BIUMG  CODE  1S06-01-O 


DEPARTMErfT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Pail  1 

[T.D.  8462] 
RIN  1545-AH09 

Definition  of  Affiliated  Group; 
Correction 

Correction 

In  rule  document  93-6912  beginning 
on  page  16349  in  the  issue  of  Friday, 


March  26, 1993,  make  the  following 
correction: 

On  page  16350,  in  the  first  column,  in 
the  second  full  paragraph,  in  the  fifth 
line.  "I"  should  read  "It". 


WLUNQ  COOe  1S0641-O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  ParU  1  and  602 

PNTL-0401-68] 
RIN  1545-AL80 

Intercompany  Transfer  Pricing 
Regulations  Under  Section  482 

Correction 

In  proposed  rule  document  93-1110 
beginning  on  page  5310  in  the  issue  of 
Thursday,  January  21, 1993,  make  the 
following  corrections: 

1.  On  page  5310,  in  the  second 
column,  under  8UPPl£MENTARY 
INFORMATION,  in  the  first  paragraph,  in 
the  next  to  last  line,  "RO:FP,"  should 
read  "TR:FP,". 

f1.482-1T    (CorractMq 

2.  On  page  5313,  in  the  first  column, 
in  §  1.482-lT  (f){2){v),  in  Example  1.  (i), 
in  the  next  to  last  line,  after  "10%", 
insert  "of  Sub's  sales  in  coimtry  FC  Sub 
pays  no  a  royalty  to  Parent  but  does 
distribute  to  Parent  an  amount  equal  to 
10%". 

BMJJNO  COOE  ISOMtl-O 


Tuesday 
May  18,  1993 


!    J 


Part  II 


r  I  J 


Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

Runaway  and  Homeless  Youth  Program: 
Fiscal  Year  (FY)  1993  Final  Priorities, 
Availability  of  Financial  Assistance  for 
Fiscal  Year  1993  and  Request  for 
Applications;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CMMran  and 
Families 

(Program  Aitno«mcamant  No.  ACF/ACYF/ 
RMYPS2-1] 

Runaway  and  Homeieaa  Youth 
Program:  Hscal  Year  (FY)  1993  Final 
Program  Prioritiaa,  Availability  of 
nnanciai  Aaaiatanca  for  Hacal  Year 
1993  and  Request  for  Appllcationa 

AC04CY:  Family  and  Youth  Services 
Bureau,  Administration  on  Children, 
Youth,  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF).  HHS. 
ACnON:  Notice  of  Fiscal  Year  1993  Final 
Runaway  and  Homeless  Youth  Program 
Priorities,  announcement  of  availability 
of  financial  assistance  and  request  for 
applications  for  the  following  programs 
for  runaway  and  homeless  youth:  Basic 
Center.  Drug  Abuse  Prevention  and 
Etomonstration  Programs  for  Runaway 
and  Homeless  Youth,  and  the 
Transitional  Living  Program  for 
Homeless  Youth. 

SUMMARY:  The  Family  and  Youth 
Services  Bureau  of  the  Administration 
on  Children,  Youth  and  Families  is 
publishing  final  program  priorities  and 
announcing  the  availability  of  funds  for 
the  following  programs: 

Rimaway  and  Homeless  Youth  Basic 
Center  Grant  Program  (BC):  The  purpose 
of  the  Runaway  and  Homeless  Youth 
Basic  Center  Grant  Program  is  to 
provide  financial  assistance  to  establish 
or  strengthen  locally-controlled  centers 
that  address  the  immediate  needs  (e.g., 
outreach,  temporary  shelter,  counseling, 
and  aftercare  services)  of  runaway  and 
homeless  youth  and  their  families. 

Drug  Abuse  Education  and  Prevention 
Program  for  Runaway  and  Homeless 
Youth  (DAPP):  The  purpose  of  the  Drug 
Abuse  Education  and  Prevention 
Program  for  Runaway  and  Homeless 
Youth  is  to  improve  and  expand  drug 
abuse  prevention,  education  and 
information  services  to  runaway  and 
homeless  youth  and  their  families. 

Transitional  Living  Program  for 
Homeless  Youth  (TLP):  The  purpose  of 
the  Transitional  Living  Program  for 
Homeless  Youth  is  to  support  projects 
which  provide  long  term  shelter,  skill 
training  and  support  services  in  local 
communities  to  homeless  youth  to  assist 
them  in  making  a  smooth  transition  to 
self-sufficiency  and  to  prevent  long-term 
dependency  on  social  services. 

Runaway  and  Homeless  Youth 
Demonstration  Program  (FifYD):  The 
purpose  of  demonstration  activities  is  to 


Increase  our  knowledge  and 
understanding  of  effective  methods  for 
serving  the  runaway  and  homeless 
youth  population. 

This  single  announcement  for  all 
runaway  and  homeless  youth  programs 
has  been  developed  in  order  to  save 
both  the  field  and  the  Federal 
govenunent  significant  resources.  More 
importantly,  the  single  announcement 
provides  the  field  with  the  application 
due  dates  for  the  programs  listed  above, 
providing  interested  organizations  with 
the  advantage  of  being  able  to  forecast 
the  workload  and  resources  needed  to 
apply  for  these  grants. 

This  announcement  contains  all  the 
necessary  information  and  application 
materials  to  apply  for  funds  under  these 
grant  programs.  The  following  are  the 
estimated  funds  available  by  fiscal  year 
and  the  approximate  number  of  new 
grants  to  be  awarded  under  this  program 
announcement: 


Program 

Fiscal 
year 

Funds  avail- 
able 

New 
grants 

BC 

DAPP  ... 
RHYD  ... 

1993 
1993 
1993 

$8,367,418 
4,000,000 
1,000,000 

100-110 

35-45 

3-6 

TLP  

1994 

6,000,000 

30-35 

New  grants  for  the  Basic  Center,  Drug 
Abuse  Prevention  and  Demonstration 
Programs  will  be  awarded  out  of  FY 
1993  funds.  New  Transitional  Living 
Program  grants,  subject  to  the 
appropriation  of  funds  by  Congress,  will 
be  awarded  out  of  FY  1994  funds. 

In  addition  to  new  grants,  the  Family 
and  Youth  Services  Bureau  of  the 
Administration  on  Children,  Youth  and 
Families  anticipates  providing  FY  1993 
continuation  funds  to  current  grantees 
as  follows: 


Program 

Funds  avail- 
able 

Number  of 

contlnoation 

grants 

BC  

DAPP 

TLP 

RHYD  

$23,231,452 

7,979,849 

10,995,859 

676,183 

254 
64 
41 

4 

Grantees  eligible  for  these 
continuation  grants  will  receive  a  letter 
to  that  effect  from  the  appropriate  office 
and  should  not  submit  their 
continuation  applications  in  response  to 
this  announcement.  Only  applications 
for  new  grants  are  solicited  through  this 
announcement. 

DATES:  The  deadlines  or  closing  dates 
for  receipt  of  applications  for  new  grants 
under  this  announcement  are  as  follows: 
BC— July  2, 1993;  DAPP— July  19. 1993; 


TLP— August  2. 1993;  and  RHYD— 
August  2, 1993. 

A00RESSE8:  Application  receipt  point: 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  200  Independence  Avenue,  SW., 
room  341-F,  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201.  Attn: 
Maiso  Bryant,  ACT-93-ACYF/RHYP. 

Envelopes  containing  applications 
must  clearly  indicate  the  specific 
program  that  the  application  is 
addressing:  Runaway  and  Homeless 
Youth  Basic  Center  Program  (BC),  Drug 
Abuse  Prevention  Program  (DAPP), 
Transitional  Living  Program  for 
Homeless  Youth  (TLP)  or  Runaway  and 
Homeless  Youth  Demonstration  Project 
(RHYD). 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  on  Children,  Youth  and 
Families.  Family  and  Youth  Services 
Bureau.  P.O.  Box  1182,  Washington.  DC 
20013,  Telephone:  (202)  205-8049  or 
(202)  205-8074. 

SUPPl£MENTARY  INFORMATION:  This 
program  announcement  consists  of  six 
parts.  Part  I  provides  general 
information  for  potential  applicants 
who  wish  to  apply  to  operate  programs 
serving  runaway  and  homeless  youth. 
Part  n  contains  the  evaluation  criteria 
against  which  all  applications  will  be 
competitively  reviewed,  evaluated  and 
rated.  Part  III  contains  specific 
information  necessary  to  apply  for  funds 
under  each  of  the  three  service  programs 
and  for  demonstration  projects  related 
to  runaway  and  homeless  youth.  Part  IV 
describes  the  application  process.  Part  V 
provides  instructions  on  the  assembly 
and  submission  of  the  application,  and 
Part  VI  contains  appendices  to  be 
consulted  in  preparation  of  the 
appUcation.  All  forms  needed  to  prepare 
an  application  for  any  of  the  programs 
are  found  in  part  VI,  appendix  I  of  this 
announcement. 

The  following  outline  is  provided  to 
assist  in  the  review  of  this  Federal 
Register  announcement: 

Part  I:  General  Infonnation 

A.  Background  on  Runaway  and  Homeless 
Youth 

B.  Legislative  Authority 

C.  Purpose,  Goals  and  Objectives  of  the 
Federal  Runaway  and  Homeless  Youth 
Grant  Programs 

1.  Basic  Center  Programs  for  Runaway  and 
Homeless  Youth 

2.  Drug  Abuse  Education  and  Prevention 
Program  for  Runaway  and  Homeless 
Youth 

3.  Transitional  Living  Program  for 
Homeless  Youth 

4.  Runaway  and  Homeless  Youth 
Demonstration  Projects 

D.  Definitions 
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E.  Final  Priorities 

1.  Public  Cominents  in  Response  to  the 
Proposed  Priorities 

2.  Final  Program  Priorities  for  Fiscal  Year 
1993 

a.  Service  Grants  for  Runaway  and 
Homeless  Youth 

(1)  Basic  Center  Program  Grants 

(2)  Transitional  Living  Program  Grants 

b.  Runaway  and  Homeless  Youth 
Demonstration  Grants:  Promoting  a 
Continuum  of  Care 

c  Program  Support 

(1)  Training  and  Technical  Assistance 
Grants 

(2)  National  Communications  System 

(3)  National  Clearinghouse  on  Runaway 
and  Homeless  Youth 

(4)  Management  Information  System  (MIS) 

(5)  Monitoring  Support  for  FYSB  Prograins 
d.  Program  Evaluations 

(1)  Basic  Center  Programs  for  Runaway  and 
Homeless  Youth 

(2)  Transitional  Living  Program  for 
Homeless  Youth 

(3)  Home-Based  Services  for  Runaway 
Youth 

p.  Eligible  Applicants 
G.  Availability  of  Funds 

1.  Basic  Center  Programs  for  Runaway  and 
Homeless  Youth 

2.  Drug  Abuse  Education  and  Prevention 
Program  for  Runaway  and  Homeless 
Youth 

3.  Transitional  Living  Program  for 
Homeless  Youth 

4.  Runaway  and  Homeless  Youth 
Demonstration  Projects 

H.  Duration  of  Projects 

L  Maximum  Federal  Share  and  Grantee 

Share  of  the  Project 
Part  II:  Evaluation  Criteria 
Part  III:  Priority  Areas 
A.  Runaway  and  Homeless  Youth  Basic 

Center  Program 
iB.  Drug  Abuse  Education  and  Prevention 

Profpram  for  Runaway  and  Homeless 

Youth  (DAPP) 
C  Transitional  Living  Program  for 

Homeless  Youth  (TLP) 
D.  Runaway  and  Homeless  Youth 

Demonstration  Projects:  Services  to 

Youth  in  Rural  Areas 
Part  IV:  Application  Process 

A.  Assistance  to  Prospective  Grantees 

B.  Application  Requirements 

C  Paperwork  Reduction  Act  of  1980 
D.  Notification  Under  Executive  Order 

12372 
B.  Availability  of  Forms  and  Other 

Materials 
P.  Application  Consideration 
Part  V:  Application  Assembly  and 

Submission 
Part  VI:  Appendices 
JA.  Basic  Center  Program  Performance 

Standards 
B.  National  Runaway  Switchboard 
Q.  National  Clearin^ouse  on  Runaway  and 

Homeless  Youth 
D.  Runaway  and  Homeless  Youth 

Continuation  Grantees 
1.  Basic  Center  Programs  for  Runaway  and 

Homeless  Youth 
Z.  Transitional  Living  Program  for 

Homeless  Youth 


3  Drug  Abuse  Prevention  Programs  for 

Runaway  and  Homeless  Youth 
E.  Runaway  and  Homeless  Youth  Basic 

Center  Program  Allocations  by  State 
P.  Administration  for  Children  and 

Families  Regional  Office  Youth  Contacts 
G.  Training  and  Technical  Assistance 

Providers 
H.  State  Single  Points  of  ConUct 
I.  Ponns  and  Instructions 

Part  I.  Geaeral  Information 

A.  Background  on  Runaway  and 
Homeless  Youth 

The  Family  and  Youth  Services 
Bureau  (FYSB),  within  the 
Administration  on  Children,  Youth  and 
Families  (ACYF),  administers  programs 
that  target  services  to  an  adolescent 
population  of  approximately  1.3  million 
runaway  and  homeless  youth  who 
inhabit  the  streets  of  this  nation.  Many 
have  had  to  leave  home  for  reasons 
beyond  their  control.  Hiey  have  left  to 
escape  abusive  situations  or  because 
their  parents  could  not  provide  them 
with  the  basic  needs  of  food,  shelter  and 
a  safe  supportive  environment. 

This  population's  lifestyles  place 
them  among  the  most  high-risk  groups 
in  the  nation.  While  living  on  the  streets 
or  away  from  home  without  parental 
supervision,  these  youth  are  highly 
vuberable.  They  may  become  victims  of 
street  violence,  or  may  be  exploited  by 
dealers  of  illegal  drugs.  Usually  lacking 
marketable  skills,  they  may  be  drawn 
into  shoplifting,  prostitution,  and 
dealing  drugs  in  order  to  earn  money  for 
food,  clothing,  and  other  daily  expenses. 
Without  a  fixed  address  or  regular  place 
to  sleep,  they  often  drop  out  of  school, 
forfeiting  their  op{>ortunities  to  learn 
and  to  become  independent,  self- 
sufficient,  contributing  members  of 
society.  As  street  people,  they  may  try 
to  survive  with  little  or  no  contact  with 
medical  professionals,  the  result  being 
that  their  health  problems  may  go 
tin  treated  and  may  worsen.  Without  the 
support  of  family,  schools,  and  other 
commimity  institutions,  they  may  not 
acquire  the  personal  values  and  work 
skills  that  will  enable  them  to  enter  or 
advance  in  the  world  of  work  at  other 
than  the  most  minimal  levels.  Finally, 
as  street  people,  they  may  create 
substantial  law  enforcement  problems, 
endangering  both  themselves  and  the 
commimities  in  which  they  are  located. 
All  these  problems,  real  and  potential, 
call  for  a  nationwide,  community-based 
program  to  address  the  needs  of 
runaway  and  homeless  youth. 

B.  Legislative  Authority 

Runaway  and  Homeless  Youth  Basic 
Center  grants  are  authorized  by  Part  A 
of  the  Runaway  and  Homeless  Youth 


Act  (RHY  Act),  42  U.S.C.  5701  et  seq. 
The  RHY  Act  was  enacted  as  Title  III  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974  (Pub.  L.  93-415), 
and  amended  by  the  Juvenile  Justice 
Amendments  of  1977  (Pub.  L.  95-115), 
the  Juvenile  Justice  Amendments  of 
1980  (Pub.  L.  96-509).  the  Juvenile 
Justice  Amendments  of  1984  (Pub.  L. 
98-473),  the  AnU-Drug  Abuse  Act  of 
1988  (Pub.  L.  100-690),  and  the  Juvenile 
Justice  and  Dehnquency  Prevention  Act 
Amendments  of  1992  (Pub.  L.  102-586). 

Grants  for  the  Transitional  Living 
Program  for  Homeless  Youth  are 
authorized  under  Part  B  of  the  Runaway 
and  Homeless  Youth  Act.  Part  B  was 
established  in  1988  as  part  of  Public 
Law  100-690. 

Grants  for  the  E>rug  Abuse  Education 
and  Prevention  Program  are  authorized 
under  section  3511  of  Pubhc  Law  100- 
690,  the  Anti-Drug  Abuse  Act  of  1988 
(Anti-Drug  Abuse  Act),  which 
established  the  Drug  Abuse  Education 
and  Prevention  Program  for  Runaway 
and  Homeless  Youth,  as  amended  by 
Public  Law  102-132. 

Grants  for  Runaway  and  Homeless 
Youth  Demonstration  Projects  are 
authorized  under  Section  343  of  the 
Runaway  and  Homeless  Youth  Act,  as 
amended,  and  Section  3511  of  the  Anti- 
Drug  Abuse  Act  of  1988,  as  amended. 

C.  Purpose,  Goals  and  Objectives  of  the 
Federal  Runaway  and  Homeless  Youth 
Grant  Programs 

1.  Basic  Center  Programs  for  Runaway 
and  Homeless  Youth 

The  overall  purpose  of  the  Runaway 
and  Homeless  Youth  Basic  Center 
Program  is  to  provide  financial 
assistance  to  establish  or  strengthen 
community-based  centers  that  address 
the  immediate  needs  (e.g.,  outreach, 
temporary  shelter,  counsehng,  and 
aftercare  services)  of  runaway  and 
homeless  youth  and  their  families. 
Services  supported  by  this  program  are 
to  be  outside  of  the  law  enforcement 
system,  the  child  welfare  system,  the 
mental  health  system  and  the  juvenile 
justice  system.  The  program  goals  and 
objectives  of  Part  A  of  the  RHY  Act  are 
to: 

(a)  Alleviate  problems  of  runaway  and 
homeless  youth; 

(b)  Reunite  youth  with  their  families 
and  encourage  the  resolution  of 
intrafamily  problems  through 
counseling  and  other  services; 

(c)  Strengthen  family  relationships 
and  encourage  stable  living  conditions 
for  youth;  and 

(d)  Help  youth  decide  upon 
constructive  courses  of  action. 


28032 


/  Vol.  58,  No.  94  /  Tuesday.  May  18.  1993  /  Notices 


2.  Drug  Abuse  Ediication  and 
Pmvendon  Proenm  for  Riinaway  and 
Homeless  Youm 

The  overall  purpose  of  die  Drug 
Abuse  Education  and  Prevention 
Program  for  Runaway  and  Homeless 
Youth  is  to  help  communities  address 
the  problem  of  drug  abuse  among 
runaway  and  homeless  youth  through 
the  prevention,  eoriy  intervention,  and 
reduction  of  drug  dependency.  The 
specific  goals  and  obfectives  of  the 
program,  as  set  forth  in  section  3511  of 
the  Act,  are  to: 

(a)  Provide  individual,  bmily,  and 
group  counseling  to  runaway  youth  and 
their  fiamilies  and  to  homeless  youth  for 
the  purpose  of  praveoting  or  rewiucing 
the  ilhcit  use  of  drugs  by  such  youth; 

(b)  Develop  and  support  peer 
counseling  programs  for  runaway  and 
homeless  youth  related  to  the  illicit  use 
ofdnws; 

(c)  Develop  and  support  community 
education  activities  related  to  the  iUicit 
use  of  drugs  by  runaway  and  homeless 
youth,  including  outreach  to  individual 
youth; 

(d)  Provide  runaway  and  homeless 
youth  in  rural  areas  with  assistance 
(including  the  development  of    ' 
community  support  groups]  related  to 
the  illicit  use  of  drugs; 

(e)  Provide  information  and  training 
regarding  issues  related  to  the  illicit  use 
of  drugs  by  runaway  and  homeless 
youth  to  individuals  involved  in 
providing  services  to  these  youth; 

(f)  Support  research  on  ilucit  drug  use 
by  runaway  and  homeless  youth,  the 
effects  on  such  youth  of  drug  abuse  by 
family  members,  and  any  correlation 
between  such  use  and  attempts  at 
suicide;  and 

(g)  Improve  the  availability  and 
coordination  of  local  aervicas  related  to 
drug  abuae  for  runaway  and  homeless 
youth. 

3.  Transitional  Living  Program  for 
Homeless  Youth 

The  overall  purpose  of  the 
Transitional  Living  Program  for 
Homeless  Youth  is  to  support  programs 
which  assist  older  homeless  youth  in 
making  a  successful  transltioD  to  self- 
sufficient  living  and  to  prevent  long- 
term  dependency  on  social  aervicas.  Tlie 
spedSc  goals  and  objectives  of  the 
program,  as  set  forth  in  Part  B  of  the 
Act,  are  to: 

(a)  Provide  stable,  safia  bving 
accommodations  while  a  homeless 
youth  is  a  pronrm  participant; 

(b)  Provide  tJie  senrieaa  necassery  to 
assist  bomelesa  youth  in  developing 
both  the  skills  and  personal 
characteristics  aeadad  to  enable  them  to 
live  independently; 


(c)  Provide  adtication,  information 
and  counseling  aimed  at  preventing, 
treating  and  reducing  sulratance  abuse 
among  homeless  youth; 

(d)  Provide  homeless  youth  with 
appropriate  referrals  and  access  to 
medical  and  mental  health  treatment; 
and 

(e)  Provide  the  services  and  referrals 
necessary  to  assist  youth  in  preparing 
for  and  obtaining  employment. 

The  Administration  on  Children. 
Youth  and  Families  will  award  grants 
for  these  programs  to  support  direct 
services  to  runaway  and  homeless 
youth.  Specifics  regarding  each  of  these 
grant  programs  are  found  in  Part  III, 
sections  A-C  of  this  announcement 

4.  Runaway  and  Homeless  Youth 
Demonstration  Projects 

In  addition,  the  Administration  on 
Children,  Youth  and  Families  will 
award  grants  for  the  development  and 
implementation  of  demonstration 
projects  designed  to  increase  knowledge 
about  effective  methods  of  serving  the 
runaway  and  homeless  youth 
population  in  community-based 
settings.  Specifics  regarding  these  grants 
are  found  in  Part  III,  section  D  of  this 
announcement 

D.  Definitions 

1.  The  tom  homeless  youth  is  defined 
differently  for  different  programs. 

Under  Part  A  of  the  RHY  Act.  which 
authorises  the  Basic  Cent«-  Program,  the 
term  homehss  youth,  means  a  person 
imder  18  years  of  age  who  is  in  need  of 
services  and  without  a  place  of  shelter 
where  he  or  she  receives  supervisicm 
and  care.  This  definition  applies  to  all 
Basic  Center  programs  and  can  be  found 
in45CFRl351.1lf). 

Under  Part  B  of  the  RHY  Act.  which 
authorizes  the  TLP.  homeless  youth 
means  an  individual  who  is  not  lass 
than  16  years  of  age  and  not  more  than 
21  years  of  age;  for  whom  it  is  not 
possible  to  live  in  a  safe  environment 
with  a  relative;  and  who  has  no  other 
safe  alternative  Uving  arrangement  This 
definition  applies  to  aH  Transitional 
Living  programs  and  can  be  found  in 
section  321(b)(l>  of  the  RHY  Act. 

2.  The  term  public  agency  means  any 
State,  unit  of  local  government, 
combination  of  such  States  or  units,  or 
any  agency,  department,  or 
instrumentality  of  any  of  the  foregoing. 
This  definition  appliaa  to  afl  runaway 
and  homeless  youth  programs  and  can 
be  found  in  Section  3e01(A)  of  the  Anti- 
Drug  Abuse  Act,  incorporating  by 
relbrance  Section  103(11)  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended. 


3.  The  term  runawayyouth  meatis  a 
person  under  18  years  of  age  who 
absents  himself  or  herself  from  home  or 
place  of  legal  residence  without  the 
permission  of  parents  or  legal  guardian. 
This  definition  applies  to  all  Basic 
Center  programs  aiid  can  be  fbimd  in  45 
CFR  1351.1(k). 

(4)  The  term  shelter  includes  host 
homes,  group  homes  and  supervised 
apartments.  This  definition  applies  to 
all  TLP  programs  and  is  refisrenced  in 
section  322(1)  of  the  RHY  Act.  As 
currently  understood  in  the  field: 

Host  homes  an  fiMrillties  providing  shelter, 
usually  in  the  home  of  a  fkmiiy,  under 
contract  to  accept  runaway  and/or  homsless 
youth  assigned  by  the  TLP  service  providar, 
and  are  licensed  according  to  State  or  local 
laws. 

A  group  home  is  a  single  site  residential 
facility  designed  to  house  TLP  clients  who 
may  be  new  to  the  program  and/or  require  a 
higher  level  of  supervision.  These  dwellings 
operate  in  accordance  with  State  or  local 
housing  codes  and  licensure. 

A  supervised  apartment  is  a  single  unit 
dwelling  or  multiple  unit  apartment  house 
operated  under  the  auspices  of  the  TLP 
service  provider  for  the  purpose  of  housing 
program  participants. 

5.  The  term  State  means  any  State  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Marianas,  and  the  Trust 
Territory  of  the  Pacific  Islands  (Palau). 
This  definition  applies  to  all  runaway 
and  homeless  youth  programs  and  can 
be  found  in  section  3601(10)  of  the  Anti- 
Drug  Abuse  Act,  incorporating  by 
reference  section  103(7]  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended. 

6.  The  term  temporary  shelter  means 
the  provision  of  short-term  (maximum 
of  15  days)  room  and  board  and  core 
crisis  intervention  services  on  a  24  hour 
basis.  This  definition  applies  to  all  Basic 
Center  programs  and  can  be  found  in  45 
CFRl351.1(o). 

7.  The  term  transitional  living  youth 
pro/ecf  tiieans  a  project  that  provides 
shelter  and  services  designed  to 
promote  transition  to  self-sufficient 
living  and  to  prevent  long-term 
dependency  on  social  services.  This 
definition  applies  to  all  TLP  programs 
and  is  found  in  section  321(b)(2)  of  the 
RHY  Act. 

E.  Final  Priorities 

Section  364  of  the  Runaway  and 
Homeless  Youth  Act  requires  the 
Department  to  publish  annually  for 
pubhc  conunent  a  proposed  plan 
specifying  priorities  the  Department 
will  follow  in  awarding  grants  and 
contracts  under  the  RHY  Act.  The 
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proposed  plan  for  FY  1993  was 
published  in  the  Federal  Register  on 
December  24, 1992  (57  FR  61429), 
requesting  comments  and 
recommendations  from  the  field. 

1.  Public  Comments  in  Response  to  the 
Proposed  Priorities 

The  Family  and  Youth  Services 
Bureau  (FYSB)  received  28  written 
responses  from  a  number  of  sources, 
including  Runaway  and  Homeless 
Youth  Program  grantees  in  18  different 
States  and  one  U.S.  Congressman.  The 
responses  were  generally  supportive 
and  the  following  summarizes  the  major 
issues  raised: 

a.  Several  respondents  noted  that  the 
proposed  priorities  stated  that 
"Organizations  which  provide  services 
to  fulfill  the  four  major  goals  of  the 

'  Runaway  and  Homeless  Youth 
Program"  would  be  fimded  in  FY  1993. 
but  that  the  priorities  lacked  an  explicit 
statement  that  States.  State  agencies, 
and  other  units  of  government  could 
apply  for  funds. 

b.  A  number  of  these  seme 
respondents  noted  further  the  statement 
that  the  goals  of  the  RHYP  are  achieved 
through  the  Basic  Centers,  which 
provide  services  "in  a  manner  which  is 
outside  the  •  •  •  child  welfare  *  *  • 
system*  •  '"These  respondents  were 
concerned  that  this  statement  might 
preclude  child  welfare  agencies  horn 
receiving  RHYP  grant  funds. 

Two  sections  in  the  Runaway  and 
Homeless  Youth  Act  relate  to  the  issues 
raised  in  paragraphs  a.  and  b.  above. 
The  first  authorizes  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  to  make  grants  and  reads  as 
follows: 

Section  311.  [42  U.S.C  57111  (a)  The 
Secretary  shall  make  grants  to  public  and 
private  entities  (and  combinations  of  such 
entities)  to  establish  and  operate  (including 
renovation)  local  runaway  and  homeless 
youth  centers  to  provide  services  to  deal 
primarily  with  the  immediate  needs  of 
runaway  or  otherwise  homeless  youth,  and 
their  families,  in  a  manner  which  is  outside 
the  law  enforcement  system,  the  child 
welfare  system,  the  mental  health  system, 
and  the  juvenile  justice  system. 

The  section  of  the  RHY  Act  dealing 
with  eligibility  to  receive  grants  further 
states: 

Section  312.  [42  U.S.C.  5712)  (a)  To  be 
eligible  for  assistance  under  section  311(a), 
an  applicant  shall  propose  to  establish, 
strengthen,  or  fund  an  existing  or  proposed 
runaway  and  homeless  youth  center,  a 
locally  controlled  project  (including  a  host 
family  home)  that  provides  temporary 
shelter,  and  counseling  services  to  juveniles 
who  have  left  home  without  permission  of 
their  parents  or  guardians  or  to  other 
hoiMless  juveniles,  (b)  hi  order  to  qualify  for 


assistance  under  section  311(a).  an  applicant 
shall  submit  a  plan  to  the  Secretary  including 
assurances  that  the  applicant  •  •  • 

Tbere  follows  in  the  RHY  Act  a  list  of 

12  activities  that  together  comprise  the 
essential  characteristics  of  a  runaway 
and  homeless  youth  center.  These 
include  locating  the  center  in  an  area 
reachable  by  runaways,  contacting  the 
parents  and  ensuring  the  safe  return  of 
the  youth  if  possible,  providing  safe 
shelter,  food,  clothing,  counseling  and 
aftercare  services,  keeping  adequate 
records,  and  related  activities. 

The  policy  of  the  Administration  on 
Children,  Youth  and  Families  is  that  a 
child  welfare  agency  is  not  precluded 
from  receiving  a  grant  under  the 
Runaway  and  Homeless  Youth  Act. 
Such  an  agency  may  receive  a  grant  on 
the  condition  that  the  services  provided 
to  the  youth  and  their  families  are  in 
compliance  with  the  requirements 
summarized  in  sections  312(a)  and 
312(b)  of  the  RHY  Act  and  are  provided 
outside  of  the  child  welfare  system. 
Grant  funds  under  the  RHY  Act  may  not 
be  used  to  provide  services  to  youth 
already  entered  into  the  child  welfare 
system;  that  is.  to  youth  between  foster 
care  placements  or  prior  to  adoption 
placements,  or  to  youth  removed  from 
their  homes  by  child  protective  services 
and  awaiting  placement  by  the  child 
welfare  agency. 

Further,  the  "public  and  private 
entities"  to  which  the  Secretary  may 
award  RHY  grants  include  State, 
Territorial,  county,  and  local 
governments;  agencies  and  subagencies 
of  these  governments;  private  for-profit 
and  private  non-profit  organizations; 
and  American  Indian  Tribes. 

c.  In  the  matter  of  selecting  among  the 
three  proposed  new  demonstration 
initiatives  (Aftercare,  Community 
Planning,  and  Services  for  Youth  in 
Rural  Areas),  seven  respondents 
expressed  an  interest  in  the  Aftercare 
option,  seven  preferred  Services  for 
Youth  in  Rural  Areas,  while  only  two 
preferred  Community  Planning.  Four 
suggested  that  the  Administration 
should  not  pursue  or  should  postpone 
an  initiative  in  Community  Planning, 

Given  very  limited  funding  for 
demonstrations  in  FY  1993,  the 
Administration  has  decided  to  solicit 
proposals  in  the  single  area  of  Services 
to  Youth  in  Rural  Areas.  The  favorable 
responses  of  respondents  and  the  fact 
that  the  Congress  indicated  a  special 
interest  in  this  area  in  the  FY  1992 
reauthorization  of  the  Runaway  and 
Homeless  Youth  Act  has  led  to  this 
choice. 

To  the  extent  feasible.  ACYF 
addressed  all  other  public  comments  in 
preparing  the  final  priorities.  Comments 


intended  to  clarify  and  focus  the 
priorities  were  incorporated  into  the 
revised  descriptions.  The  final 
priorities,  found  in  Part  HI  of  this 
annoimcement,  reflect  the  changes 
made  in  the  planned  priorities  in  light 
of  the  comments  received. 

2.  Final  Program  Priorities  for  Fiscal 
Year  1993 


a.  Service  Grants  for  Runaway  and 
Homeless  Youth.  (1)  Basic  Center 
Program  Grants.  Part  A.  section  311  of 
the  Runaway  and  Homeless  Youth  Act, 
as  amended,  authorizes  grants  to  public 
and  private  entities,  (State,  Territorial, 
county,  and  local  governments;  agencies 
and  subagencies  of  these  governments; 
private  for-profit  and  private  non-profit 
organizations;  American  Indian  Tribes) 
and  to  combinations  of  such  entities,  to 
establish  and  operate  Basic  Centers  for 
Runaway  and  Homeless  Youth. 
Approximately  350  new  and 
continuation  Basic  Center  grants  will  be 
funded  in  FY  1993  to  support 
organizations  which  provide  emergency 
services  to  runaway  and  homeless  youth 
that  include  temporary  shelter,  food, 
clothing,  counseling,  and  related 
services  which  are  provided  outside  the 
law  enforcement,  child  welfare,  mental 
health  and  juvenile  justice  systems. 

Part  m.  section  A  of  this  publication 
announces  the  availability  of  funds  for 
these  grants,  and  includes  the  minimum 
requirements  that  applicants  must 
address  in  their  proposals  for  Basic 
Center  grant  applications. 

In  FY  1993,  approximately  two-thirds 
of  the  current  Basic  Center  grantees  will 
be  awarded  noncompetitive 
continuation  funds,  and  the  remaining 
grantees  (those  whose  grant  periods 
expire  in  FY  1993)  will  have  the 
opportunity  to  compete  for  new  grant 
awards  by  submitting  new  competitive 
applications.  All  other  eligible  youth- 
serving  agencies  not  holding  current 
awards  may  also  apply  for  these  new 
competitive  funds. 

(2)  Transitional  Living  Program 
Grants.  Part  B,  section  321  of  the 
Runaway  and  Homeless  Youth  Act,  as 
amended,  authorizes  grants  to  establish 
and  operate  transitional  living  projects 
for  homeless  youth.  This  program  is 
structured  to  help  older,  homeless  youth 
achieve  self-sufficiency  and  avoid  long- 
term  dependency  on  social  services. 
Transitional  living  projects  provide 
shelter,  skills  training,  and  support 
services  to  homeless  youth  ages  16 
through  21  for  a  continuous  period  not 
exceeding  18  months. 

Funds  available  under  this  program  in 
FY  1993  will  be  awarded  in  the  form  of 
non-competitive  continuation  awards  to 
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cuirent  gfaafiMS.  Thare  will  be  DO] 
grants  awardad  with  FY  1963  hmdM. 

This  annoancainenl  aottdli 
applicatiaDs  fior  new  TtaBskionat  Living 
Prograai  grant  avfarda  t0  ba  supooited 
with  FY  19«4  foods,  sub^  tattia 
appropriation  of  theaa  hmdatagr 
Congress.  Project  periods  for  these  new 
awards  will  begin  when  FY  1994  funds 
are  appropriated  and  made  available  to 
ACYF.  but  in  no  case  will  they  ba^ 
prior  to  Odobav  1. 1993.  Bv  solidtinf 
proposals  and  making  Kmaing  decisions 
during  1993,  w«  will  enaUa  currant 
grantees  not  eligible  for  FY  1964 
continuatioo  fuiids  to  competa  for  new 
^ants  to  be  funded  ia  FY  1994  and  to 
continue  their  existing  projects  with  a 
minimal  disruption  of  services,  if 
successful  in  the  competition. 

Part  m,  section  C  ot  this  publication 
announces  the  availability  of  funds  for 
these  grants,  and  includes  the  minimum 
requirements  that  applicants  must 
(iddress  in  their  proposals  for 
Transitional  Living  grant  applications. 

b.  Buaaway  ana  Homeless  Youth 
Demonstration  Gmnts:  Promoting  a 
Continuum  of  Care.  Over  the  past 
decade,  directors  of  agencies  serving 
runaway  and  homeless  youth  have 
observed  and  docxunented  significant 
changes  in  the  populations  they  assist. 
The  youth  are  increasingly  "muld- 
problera"  youth.  Fifteen  years  ago  youth 
typically  fled  their  homes  for  reasons 
related  to  child  and  parent  conflict  and 
abuse. 

Today,  however,  the  {amilial 
alienation  of  nmway  and  bonteless 
youth  is  very  often  overlaid  with 
problems  related  to  alcohol  and  drug 
abuse,  school  failure,  sexual  activity,  as 
well  as  impaired  physical  and  mental 
health.  There  also  has  been  an  apparent 
corresponding  increase  in  the  intensity 
of  the  problems  experienced  by  these 
young  people. 

As  a  result  of  these  growing  problems 
among  runaway  and  homeless  youth, 
and  a  corresponding  increase  in  funding 
streams,  an  increasingly  complex,  multi- 
faceted  service  system  has  emerged.  The 
Administration  on  Children,  Youth  and 
Famihes  has  set  a  goal  to  assist  the 
existing  service  system  by  promoting 
the  development  of  a  continuum  of  care 
to  more  effectively  serve  at-risk  jrouth 
and  their  families  at  the  community 
level.  This  continuum  can  be 
considered  from  three  perspectives: 

(1)  The  individual  components  of  care 
to  be  provided  directly  by  ACF- 
supported  youdi-serving  agencies  (e.g., 
street  outreach,  counseling,  aftercare, 
etc); 

(2)  The  types  and  range  of  sarvices  to 
be  provided  through  coordination  virith 
othiar  community  agencies;  and 


(3)  Th*  care  le  be  accorded 
partfculaily  hard-to-reach  and  difficuft 
to  serve  populations  such  as  street 
youth,  runaway  youth  in  rural  areas, 
physically  and  sexually  abused  youth, 
etc. 

Services  to  Youth  in  Rural  Areas 

A*  a  first  step  in  promoting  this 
continuum  of  care,  the  Family  and 
Youth  Services  Bureau  expects  to  fund 
three  to  six  three-year  demonstration 
grants  in  FY  1993  to  explore  the 
provision  of  services  to  youth  in  rural 
areas.  Because  of  geographic  (tistaiu:es, 
low  population  density  and,  in  some 
cases,  cultural  difiiarences,  it  is  difficiilt 
to  provide  effective  services  to  runaway 
and  homeless  youth  in  rural  areas. 
There  is  a  need  for  innovative  models 
for  the  provision  of  a  continuimi  of  care 
in  areas  where  the  incidence  of  running 
away  and  homelessness  is  not  sufficient 
to  warrant  allocating  scarce  resources  to 
the  funding  of  a  separate,  autonomous 
basic  center  program. 

The  purpose  M  these  grants  is  to 
demonstrate  innovative  and  eH^ective 
models  for  the  provision  of  runaway 
and  homeless  youth  services  in  rural 
areas,  including  Indian  reservations. 
These  models  should  involve  innovative 
methods  that  make  services  accessible 
to  youth  without  setting  up  expensive 
service  agencies  in  low  populated  areas. 
Possible  options  include  satellite 
centers,  telecommunication  systems, 
and  mobile  vans.  These  grants  will 
result  in  a  written  description  of  the 
service  model  implemented,  the 
identification  of  issues  related  to  model 
implementation,  and  information  on 
youth  and  prc^am  outcomes.  The 
proposed  models  will  be  required  to 
incorporate  formal  collaboration  with 
other  youth-serving  agencies  in  the 
areas  to  be  served. 

A  complete  description  of  these 
initiatives  can  be  found  in  Part  IH, 
section  D  of  this  announcement. 

c.  Pmgram  Support.  (1)  Training  and 
Technical  Assistance  Grants.  Both  and 
Runaway  and  Homeless  Youth  Act, 
Section  342,  and  the  Drug  Abuse 
Prevention  Program  for  Runaway  and 
Homeless  Youth,  Section  3511  of  the 
Anti-Drug  Abuse  Act  of  1988  authorize 
support  to  nonprofit  organizations  for 
the  purpose  of  providing  training  and 
teclmical  assistance  (T&TA)  to  runaway 
and  homeless  youth  service  providers. 
This  T&TA  is  a  valuable  mechanism  to 
strengthen  programs  and  to  enhance  the 
knowledge  and  skills  of  youth  service 
workers. 

Beginning  in  FY  1991,  the  Family  and 
Youth  Services  Bureau  awarded  ten 
thrae-vear  Cooperative  Agreements,  one 
in  each  of  the  ten  Federal  Regions,  to 


provide  TftTA  to  agencies  funded  under 
all  three  Federal  programs  for  runaway 
and  homeless  youth.  Each  Cooperative 
Agreement  is  unique,  being  based  on  the 
characteristica  and  different  TfcTA 
needs  in  the  respective  R^ons. 

All  funds  avauable  for  T&TA  services 
in  FY  1993  will  be  awarded  through 
noncompeting  continuations  to  tbe 
current  ten  grantees. 

(2)  National  Communications  System. 
Part  C,  section  331  erf  the  Runaway  and 
Homeless  Youth  Act.  as  amended, 
mandates  support  for  a  national 
communications  system  to  assist 
runaway  and  homeless  youth  in 
communicating  with  their  famiUes  and 
with  service  providers. 

In  FY  1991,  a  three-year  grant  was 
awarded  to  the  National  Runaway 
Switchboard,  Inc.,  in  Chicago,  Illinois, 
to  operate  the  system.  Continuation 
funds  will  be  awarded  to  tbe  grantee  in 
FY  1993  for  the  third  year  of  operation. 

(3)  National  Clearinghouse  on 
Runaway  and  Homeless  Youth.  In  June 
1992,  a  five-year  contract  was  awarded 
to  establish  and  operate  the  National 
Clearinghouse  on  Runaway  and 
Homeless  Youth  to  serve  as  a  central 
information  point  for  professionals  and 
agencies  involved  in  the  development 
and  implementation  of  services  to 
runaway  and  homeless  youth. 

The  Clearinghouse  has  begun 
operations  and  is  currently  collecting 
materials  and  responding  to  requests  for 
information.  Non-competitive 
continuation  funding  will  be  awarded  to 
sustain  the  Clearinghouse  in  FY  1993. 

(4)  Management  mformation  System 
(MIS).  In  FY  1992,  a  five-year  contract 
was  awarded  to  implement  the 
Runaway  and  Homeless  Youth 
Management  Information  System  (MIS) 
across  three  FYSB  programs:  the 
Runaway  and  Homeless  Youth  Basic 
Center  Program,  the  Transitional  Living 
Program,  and  the  Drug  Abuse 
Prevention  Program.  The  MIS,  now  a 
mandatory  data  collection  system,  is 
designed  to  be  used  as  a  management 
tool  for  individual  programs.  La 
addition,  FYSB  will  use  tbe  data 
generated  by  the  system  to  produce 
reports  and  information  regarding  these 
programs,  including  information  for 
required  reports  to  Congress  on  efforts 
to  serve  runaway  and  homeless  youth. 

Non-competitive  continuation 
funding  will  be  awarded  to  sustain  this 
effort  in  FY  1993.  During  this  time,  the 
contractor,  using  an  existing  computer- 
based,  information  gathering  protocol, 
will  provide  training  and  techni<Al 
assistance  to  all  RHY  service  grantees  in 
the  use  of  the  MIS. 

(5)  Monitoring  Support  for  FYSB 
Proems.  In  FY  1992,  FYSB  began 


developing  a  comprehensive  monitoiing 
instrument  and  set  of  site  visit 
protocols,  including  a  peer-review 
component,  for  the  Runaway  and 
Homeless  Youth  Basic  Center  Program, 
the  Transitional  Living  Ptogram,  and  the 
Drug  Abuse  Prevention  Program. 

The  monitOTing  instrument  and 
related  protocols  will  be  implemented 
in  FY  1993.  Also  in  FY  1993,  a  new 
contract  to  provide  logistical  support  for 
the  peer  review  nwnitoring  process  will 
be  put  in  place.  User  of  the  new 
instrument  and  the  peer  review  process 
will  improve  Federal  oversight  of  the 
programs.  Moreover,  it  will  identify 
program  strengths  and  weaknesses.  The 
nndings  will  be  used  to  direct  the 
provision  of  technical  assistance  and  to 
inform  policy  development. 

d.  Program  Evaluations.  (1)  Basic 
Center  Programs  for  Runaway  and 
Hraneless  Youth.  A  contract  to  evaluate 
the  Basic  Center  program  was  awarded 
in  FY  1991  and  will  continue  through 
FY  1993.  It  is  anticipated  that  the 
evaluators  will  be  collecting  data  in  the 
field  in  FY  1993,  interviewing  a  sample 
of  both  youth  and  youth-service 
workers.  It  is  further  anticipated  that  no 
additional  funding  will  be  required  to 
complete  this  evaluation. 

(2)  Transitional  Living  Program  for 
Homeless  Youth.  An  evaluation  of  the 
Transitional  Living  Program  (TLP)  was 
initiated  in  FY  1991  to  determine  the 
effectiveness  of  the  program  in 
preparing  homeless  youth  for  self- 
sufficiency.  Non-competitive 
continuation  funding  will  be  awarded  to 
sustain  the  evaluation  in  FY  1993,  when 
the  evaluators  will  conduct  interviews 
of  a  sample  of  youth  and  program 
administrators  in  the  field. 

(3)  Home-Based  Services  for  Runaway 
Youth.  In  FY  1989  and  FY  1991, 
demonstration  grants  were  awarded  to 
develop  and  implement  models  of 
home-based  services  as  alternatives  to 
shelter  care  for  runaway  youth.  In  FY 
1992,  a  two-year  contract  was  awarded 
to  evaluate  these  grants.  The  contractor 
will  provide  descriptive  information 
about  the  models  and  outcome 
information  about  their  impact  on  the 
youth  served.  Non-competitive 
continuation  funding  will  be  awarded  to 
sustain  the  evaluation  in  FY  1993,  when 
the  contractor  will  begin  interviews  in 
the  field. 

F.  Eligible  Applicants.  The  legislation 
authorizing  the  runaway  and  homeless 
youth  programs  addressed  in  this 
Federal  Register  announcement 
identifies  "eUgible  applicants" 
differently.  Accordingly,  the  d«6nition 
appropriate  to  each  individual  program 
is  found  in  Part  III  of  this  aniUHmcement 
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as  a  part  of  each  priority  area 
description. 

Organizations  that  have  current  Basic 
Center  and/or  Dn^  Abuse  Prevention 
Service  Programs  with  project  periods 
ending  in  FY  1993  and  all  remaining 
eligible  applicants  may  apply  for  new 
grants  for  either  or  both  of  these  two 
programs.  Basic  Center  and  DAPP 
grantees  with  one  or  two  years 
remaining  on  their  current  awards  and 
the  expectation  of  continuation  funding 
in  FY  1993  may  not  apply  for  new 
grants  under  that  particular  grant 
program. 

(>ganizations  that  have  current 
Transiticmal  Living  Program  grants  with 
project  periods  ending  in  FY  1993  and 
all  remaining  eligible  applicants  may 
apply  for  new  Transitional  Living 
Program  grants.  Transitional  Living 
grantees  with  one  or  two  years 
remaining  on  their  current  awards  and 
the  expectation  of  continuation  funding 
in  FY  1994  may  not  apply  for  new 
grants  under  that  particular  grant 
program. 

Applicants  may  refer  to  Part  VI, 
Appendix  D  for  a  listing  of  current 
grantees  that  are  ineligible  to  apply  for 
one  or  more  of  these  grant  programs. 

All  grantees,  however,  and  all  other 
eligible  applicants,  may  apply  for  the 
demonstration  project  described  under 
Part  III,  section  D. 

Non-profit  applicants  which  have  not 
previously  received  financial  support 
bom  the  Administration  on  Children, 
Youth  and  Families  must  submit  proof 
of  their  non-profit  status  with  their  grant 
application.  This  can  be  done  either  by 
making  reference  to  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  or  by  submitting  a  copy  of 
its  letter  from  the  IRS  (IRS  Code, 
Sections  501(c)(3)  and  501(c)(6)).  Non- 
profit applicants  cannot  be  funded 
without  acceptable  proof  of  this  status. 
For-profit  entities  may  participate  as 
grantees  under  Priority  Area  A, 
Runaway  and  Homeless  Youth  Basic 
Center  Programs,  but  may  participate 
only  as  sub-grantees  for  any  other 
priority  areas  in  this  announcement. 

G.  Availability  of  Funds.  The 
Administration  on  Children,  Youth  and 
Families  expects  to  award 
approximately  600  new  and 
continuation  grants  to  serve  runaway 
and  homeless  youth.  Dollar  amounts  to 
be  awarded  by  fiscal  year  and  program 
are  as  follows: 

1.  Basic  Center  Programs  for  Runaway 
and  Homeless  Youth 

The  Administration  on  Children, 
Youth  and  Famifies  expects  to  award 
$31,598,870  in  Basic  Center  grants  in  FY 


1993.  Of  this  total.  $23,231,452  will  be 
awarded  in  the  form  of  non-competitive 
continuations  to  current  grantees,  and 
the  remaining  $8,367,418  will  be 
available  for  competitive,  new-start 
awards.  Li  accordance  with  the  RHY 
Act,  the  funds  will  be  divided  among 
the  States  in  proportion  to  their 
respective  populations  under  the  age  of 
18.  We  recognize  that  the  RHY  Act  also 
requires  that  the  amount  allotted  to  each 
State  (including  the  District  of  Columbia 
and  Puerto  Rico)  be  at  least  $100,000. 
and  the  amounts  allotted  to  the  Virgin 
Islands,  Guam.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau),  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  be  at  least 
$45,000  each.  In  applying  other 
provisions  of  the  RHY  Act,  specifically 
Section  311(b)(3),  it  became  necessary, 
in  all  cases,  to  use  the  minimum 
allotment  of  $75,000  for  each  State 
(including  the  District  of  Columbia  and 
Puerto  Rico)  and  the  minimum 
allotment  of  $30,000  for  the  Virgin 
Islands,  Guam.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau),  and  the  Commonwealth  of  the 
Northern  Mariana  Islands.  The  amount 
of  funds  available  for  both  continuations 
and  new  starts  in  each  of  the  States  and 
Territories  is  listed  in  the  Table  of 
Allocations  by  State  (part  VL  appendix 
E)  which  reflects  the  FY  1993 
allocations  for  each  Stata  In  this  Table, 
the  amounts  shown  in  the  column 
labeled  "New  Starts"  are  the  amounts 
available  for  competition  in  the 
respective  States. 

Of  the  total  amount  available  for  Basic 
Center  grants,  approximately 
$23,231,452  will  be  awarded  in  the  form 
of  non-competing  continuation  grants  to 
current  Basic  Center  grantees  having 
one  or  two  years  remaining  in  their 
project  periods.  Grantees  in  this 
category  will  receive  instructions  from 
their  respective  ACF  Regional  Offices  on 
the  procedures  for  applying  for  these 
continuation  grants  and  should  not 
respond  to  this  announcemmit.  These 
grantees  are  listed  in  Part  VI.  Appendix 
D.l,  have  project  expiration  dates  in  FY 
1994  and  1995,  and  are  not  eligible  to 
apply  for  new  Basic  Center  grants. 

Apinroximately  $8,367,418  will  be 
awarded  in  the  wrm  of  competitive  new 
starts.  Current  Basic  Center  grantees 
with  project  periods  ending  by 
September  30. 1993  and  all  other 
eligible  applicants  not  ciirrently 
receiving  Basic  Center  funds  may  apply 
for  the  grants  under  this  announcement. 

The  number  of  new  awards  made 
within  each  State  will  depend  upon  the 
funds  available  (i.e.,  the  State's  total 
allotment  less  the  amount  required  for 
non-competing  continuations),  as  well 
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as  on  the  number  of  acceptable 
applications.  Therefore,  where  the 
amount  reqxiired  for  non-competing 
continuations  in  any  State  equals  the 
State's  total  allotment,  no  new  awards 
will  be  made. 

All  applicants  under  this 
announcement  will  compete  with  other 
applicants  in  the  State  in  which  their 
services  would  be  provided.  In  the  event 
that  an  insufficient  number  of 
acceptable  applications  is  approved  for 
funding  firom  any  State  or  jurisdiction, 
the  Commissioner,  ACYF,  will 
reallocate  the  unused  funds. 

2.  Drug  Abuse  Education  and 
Prevention  Program  for  Runaway  and 
Homeless  Youth 

In  FY  1993,  the  Administretion  on 
Children,  Youth  and  Families  expects  to 
award  $4,000,000  in  new  Drug  Abuse 
Prevention  Program  grants  and 
$7,979,849  in  non-competing     » 
continuation  DAPP  awards. 

3.  Transitional  Living  Program  for 
Homeless  Youth 

In  FY  1993,  the  Administration  on 
Children,  Youth  and  Families  expects  to 
award  $10,995,859  in  non-competing 
continuation  Transitional  Living 
Program  grants.  No  awards  for  new 
grants  will  be  made  in  FY  1993. 

In  FY  1994.  the  Administration  on 
Children,  Youth  and  Families  estimates 
award  of  $6,000,000  in  new  Transitional 
Living  Program  grants  as  a  result  of  this 
competition,  subject  to  appropriation  of 
funds  by  Congress. 

4.  Runaway  and  Homeless  Youth 
Demonstration  Projects 

In  FY  1993,  the  Administration  on 
Children,  Youth  and  Families  expects  to 
award  $676,183  in  non-competing 
continuation  demonstration  grants  and 
$1,000,000  in  new  competitive  awards. 

H.  Dumtion  of  Projects.  This 
announcement  solicits  applications  for 
projects  of  up  to  three  years  (36  month 
project  periods).  Grant  awards,  made  on 
a  competitive  basis,  will  be  for  a  one 
year  (12-month)  budget  period. 
Applications  for  continuation  grants 
beyond  the  one-year  budget-period,  but 
within  the  36  month  project  period,  will 
be  entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

L  Maximum  Federal  Share  and 
Grantee  Share  of  the  Project.  The 
maximum  amount  of  Federal  funds  for 
which  an  applicant  can  apply  is 


specified  in  each  program  description 
found  in  Part  III  of  this  annoimcement. 

The  legislation  authorizing  nmaway 
and  homeless  youth  programs  requires 
that  grantees  provide  a  non-Federal 
match  for  Feaeral  funds.  In  some  cases, 
this  non-Federal  share  is  a  percent  of 
the  total  cost  of  the  project  and,  in  some 
cases,  it  is  a  percent  of  the  Federal 
share.  Specific  non-Federal  share 
requirements  for  each  Priority  Area  are 
found  in  Part  III  of  this  announcement. 

The  non-Federal  share  may  be  met  by 
cash  or  in-kind  contributions.  Federal 
fiinds  provided  to  States  and  services  or 
other  resources  purchased  with  Federal 
funds  may  not  be  used  to  match  project 
grants.  Applicants  which  do  not  provide 
the  required  percentage  of  non-Federal 
share  will  not  be  funded. 

For-profit  applicants  for  Basic  Center 
programs  are  reminded  that  no  grant 
funds  may  be  paid  as  profit  to  any 
recipient  of  a  grant  or  sub-grant  (45  CFR 
74.705). 

Pari  n.  Evaluation  Criteria 

The  five  criteria  that  follow  will  be 
used  to  review  and  evaluate  each 
application  and  should  be  used  in 
developing  the  program  narrative.  The 
point  values  following  each  criterion 
heading  indicate  the  numerical  weight 
each  criterion  will  be  accorded  in  the 
review  process. 

Criterion  1.  Objectives  and  Need  for 
Assistance  (J5  Points).  Pinpoint  any 
relevant  physical,  economic,  social, 
financial,  institutional,  or  other 
problems  requiring  a  solution. 
Demonstrate  the  need  for  the  assistance 
and  state  the  goals  or  service  objectives 
of  the  project.  Supporting 
documentation  or  other  testimonies 
firom  concerned  interests  other  than  the 
applicant  may  be  used.  Give  a  precise 
location  of  the  project  siteCs)  and  area(s) 
to  be  served  by  the  proposed  project. 
Maps  or  other  graphic  aids  may  be 
attached.  (The  applicant  should  refer  to 
Part  I,  section  C  of  this  annoimcement 
for  a  description  of  each  program's 
purpose.) 

Criterion  2.  Results  or  Benefits 
Expected  (20  Points).  Identify  the  results 
and  benefits  to  be  derived  from  the 
project.  State  the  numbers  of  runaway 
and  homeless  youth  and  their  families 
to  be  served,  and  describe  the  types  and 
quantities  of  services  to  be  provided. 
Identify  the  kinds  of  data  to  be  collected 
and  maintained,  and  discuss  the  criteria 
to  be  used  to  evaluate  the  results  and 
success  of  the  project. 

Criterion  3.  Approach  (35  Points). 
Outline  a  plan  of  action  pertaining  to 
the  scope  of  the  project  and  detail  how 
the  proposed  work  will  be 
accomplished.  Describe  any  unusual 


fealures  of  the  project,  such  as 
extraordinary  social  and  community 
involvements,  and  how  the  project  will 
be  maintained  after  termination  of 
Federal  support.  Explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved. 

Criterion  4.  Staff  Background  and 
Organizational  Experience  (20  Points). 
List  each  organization,  cooperator, 
consultant,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  Simimarize  the 
background  and  experience  of  the 
project  director  and  key  project  staff  and 
the  history  of  the  organization. 
Demonstrate  the  ability  to  effectively 
manage  the  project  and  to  coordinate 
activities  with  other  agencies. 
Legislation  authorizing  each  of  the 
Federal  Runaway  and  Homeless  Youth 
Programs  requires  that  priority  for 
funding  be  given  to  agencies  with 
experience  in  providing  direct  services 
to  runaway  and  homeless  youth. 
Applicants  are  encouraged  to  discuss 
staff  and  organizational  experience  in 
working  with  this  population  and  may 
include  information  regarding  their  past 
performance  under  RHYP  grants, 
(Applicants  may  refer  to  the  staff 
resumes  and  to  the  Organizational 
CapabiUty  Statement  included  in  the 
submission.) 

Criterion  5.  Budget  Appropriateness 
(10  Points).  Demonstrate  that  the 
project's  costs  (overall  costs,  average 
cost  per  youth  served,  costs  for  different 
services)  are  reasonable  in  view  of  the 
anticipated  results  and  benefits. 
(Applicants  may  refer  (1)  to  the  budget 
information  presented  in  Standard 
Forms  424  and  424A  and  in  the 
associated  budget  justification,  and  (2) 
to  the  results  or  benefits  expected  as 
identified  under  Criterion  2.) 

The  Program  Narrative  information 
provided  by  the  applicant  in  response  to 
the  priority  area  description  identified 
in  Part  III  of  this  annoimcement  should 
be  organized  and  presented  according  to 
these  five  evaluation  criteria. 

Part  m.  Priority  Areas 

A.  Runaway  and  Homeless  Youth  Basic 
Center  Proffvm 

Eligible  Applicants:  Any  State,  unit  of 
local  government,  combination  of  units 
of  local  government,  public  or  private 
agency,  organization,  institution,  or 
other  non-profit  entity  is  eligible  to 
apply  for  these  funds.  Federally 
recognized  Indian  Tribes  are  eligible  to 
apply  for  Basic  Center  grants.  Non- 


Federal  Regiiter  /  Vol  58.  No.  94  /  Tuesday.  May  18,  1993  /  Notices 


29037 


Federally  recognized  Indian  Tribes  and 
urban  Indian  organizations  are  also 
eligible  to  apply  for  grants  as  private, 
non-profit  agencies. 

Grantees  (including  subgrantees)  with 
ciorent  Basic  Centw  grants  who  are 
eligible  to  apply  for  continuation 
funding  in  FY  1993  may  not  apply  for 
a  new  Basic  Center  grant  under  this 
announcement.  Applicants  may  refisr  to 
Part  VI.  Appendix  D.l  fior  a  listing  of 
current  grantees  whidi  are  ineligible  for 
grants  under  this  priority  area. 

As  required  by  runaway  and  homeless 
youth  legislation,  priority  for  funding 
will  be  given  to  agencies  writh 
demonstrated  experience  establishing 
and  operating  centers  that  provide 
direct  services  to  runaway  and  homeless 
youth  in  a  mannw  that  is  outside  the 
law  enforcement  system,  the  child 
welfare  system,  the  mental  health 
system  and  the  juvenile  justice  system. 

Program  Purpose,  Goals,  and 
Objectives:  The  Administration  on 
Children,  Youth  and  Families  will 
award  approximately  100-110  new 
service  grants  to  establish  or  strengthen 
existing  or  proposed  runaway  and 
homeless  youth  Basic  Centers.  These 
programs  must  be  locally  controlled 
efforts  that  provide  temporary  shelter, 
counseling  and  other  services  to 
juveniles  who  have  left  home  without 
permission  of  their  parents  or  guardians 
or  to  other  homeless  juveniles. 

Applications  are  sohcited  under  this 
priority  area  to  carry  out  direct  service 
projects  designed  to  carry  out  the 
program  purpose,  goals  and  objectives 
set  forth  in  the  legislation  and  as 
specified  in  Part  I,  section  C.1  of  this 
announcement.  These  goals  and 
objectives  are: 

•  To  alleviate  the  problems  of 
runaway  and  homeless  youth; 

•  To  reunite  youth  with  their  families 
and  to  encourage  the  resolution  of 
intreiamily  problems  through 
counseling  and  other  services: 

•  To  strengthen  family  relationships 
and  to  encourage  stable  relationships  for 
youth;  and 

•.  To  help  youth  decide  upon 
constructive  courses  of  action. 

Background:  The  Runaway  Youth  Act 
was  enacted  in  response  to  wide^read 
concern  regarding  the  alarming  number 
of  youth  who  were  leaving  home 
without  parental  permission,  crossing 
State  lines,  and  who,  while  away  from 
home,  were  exposed  to  exploitation  and 
other  dangers  of  street  Ufa. 

Each  Basic  Center  funded  under  the 
authorizing  legislation  is  required  to 
provide  outreach  to  runaway  and 
homeless  youth;  temporary  shelter  for 
up  to  fifieen  days;  food;  clothing; 
iodividual,  group,  and  family 


counseling;  and  related  services.  Many 
Basic  Ceoters  provide  their  services  in 
residential  settings  with  a  capacity  for 
no  more  than  20  youth.  Some  centers 
also  provide  some  or  all  of  th^ir  shelter 
services  through  host  homes  (usually 
private  homes  under  contract  to  the 
centers),  with  counsehng  and  referrals 
being  provided  from  a  centra!  location. 

Currently,  approximately  60,000 
youth  annually  receive  hoih  shelter  for 
an  average  of  12  nights  and  other 
ongoing  services  through  ACYF-funded 
Basic  Center  programs.  The  presenting 
problems  of  these  youth  include  conflict 
with  parents  or  other  adults,  including 
physical  and  sexual  abuse  (63  percent); 
other  family  crises  such  as  divorce, 
death,  or  sudden  loss  of  income  (9 
percent);  personal  problems  such  as 
drug  use,  or  problems  with  peers,  school 
attendance  and  truancy,  bad  grades, 
inability  to  get  along  with  teachers,  and 
learning  disabiUties  account  for  the 
remainder  of  the  total  (28  percent). 

Low  self-esteem  is  a  major  problem 
among  this  population.  Half  (49  percent) 
have  a  poor  self  image:  somewhat  less 
than  half  (43  percent)  are  depressed: 
and  12  percent  are  possibly  suicidal. 

After  receiving  ongoing  services  from 
shelter  programs,  50  percent  of  the 
youth  return  to  their  families.  One-third 
(33  percent)  are  provided  alternative, 
but  safe,  long-term  living  arrangements. 
Five  percent  return  to  the  streets,  and  12 
percent  leave  the  centers  with  no  known 
destination. 

Minimum  Requirements  for  Project 
Design:  As  part  of  addressing  the 
evaluation  criteria  outlined  in  Part  11  of 
this  announcement,  each  applicant  must 
address  the  following  items  in  the 
program  Jiarrative  section  of  their 
application. 

Obiectives  and  Need  Cor  Assistance 

•  Applicant  must  specify  the  goals 
and  objectives  of  the  program  and  how 
implementation  will  fulfill  the  purposes 
of  the  legislation  identified  in  Part  I. 
section  C.l.  of  this  announcement 

•  Applicant  must  describe  the 
conditions  of  youth  and  families  in  the 
area  to  be  served,  with  an  emphasis  on 
the  incidence  and  characteristics  of 
runaway  and  homeless  youth  and  their 
families.  The  discussion  must  consider 
matters  of  family  functioning,  along 
with  the  health,  education, 
employment,  and  social  conditions  of 
the  youth,  including  at-risk  conditions 
or  behaviors  such  as  drug  use,  school 
failure,  and  delinquency. 

•  Applicant  must  discuss  the  existing 
support  systems  for  at-risk  youth  and 
families  in  the  area,  with  specific 
references  to  law  enforcement,  health 
and  mental  health  care,  social  services. 


school  systems,  and  child  welfare.  In 
addition,  other  agencies  providing 
shelter  and  services  to  runaway  and 
homeless  youth  in  the  area  must  be 
identified. 

•  Within  the  context  of  the  existing 
support  systems,  applicant  must 
demonstrate  the  need  for  the  center  and 
indicate  the  objectives  that  the  program 
would  work  toward  fulfilling. 

•  Applicant  must  describe  the  area  to 
be  served  by  the  proposed  center,  and 
must  demonstrate  that  the  center  is  or 
will  be  located  in  an  area  which  is 
frequented  by  and/ or  easily  accessible 
by  runaway  and  homeless  youth. 

Results  and  Benefits  Expected 

•  Applicant  must  specify  the 
numbers  of  runaway  and  homeless 
youth  and  their  families  to  be  served, 
the  number  of  beds  available  for 
runaway  and  homeless  youth  and  the 
types  and  quantities  of  services  to  be 
provided. 

•  Applicant  must  describe  the 
anticipated  changes  in  attitudes,  values 
and  behavior,  and  improvements  in 
individual  and  family  functioning  that 
will  occur  as  a  consequence  of  the 
services  provided  by  the  center. 

•  Applicant  must  discuss  the 
expected  impact  of  the  project  on  the 
availability  of  services  to  runaway  and 
homeless  youth  in  the  local  community 
and  indicate  how  the  project  will 
enhance  the  organization's  capacity  to 
provide  services  that  address  the  needs 
of  runaway  and  homeless  youth  in  the 
community. 

Approach 

•  Applicant  must  describe  how 
runaway  and  homeless  youth  and  their 
families  will  be  reached,  and  how 
services  will  be  provided  in  compUance 
with  the  Program  Performance 
Standards  listed  in  Part  VI.  Appendix  A. 

•  Applicant  must  describe  the 
center's  philosophy  regarding  the 
provision  of  services  to  runaway  and 
homeless  youth  and  the  involvement  of 
the  youth's  parents  or  legal  guardians  in 
these  services. 

•  Applicant  must  include  detailed 
plans  for  implementing  direct  services 
based  upon  identified  goals  and 
objectives.  Applicant  must  identify  the 
strategies  that  will  be  employed  and  the 
activities  that  will  be  implemented, 
including  innovative  approaches  to 
securing  appropriate  center  services  for 
the  runaway  and  homeless  youth  to  be 
served,  for  involving  family  members  as 
an  integral  part  of  the  services  provided, 
for  periodic  review  and  assessment  of 
individual  cases,  and  for  encouraging 
awarmess  of  and  sensitivity  to  the 
particular  needs  of  runaway  and 
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homeless  youth  who  are  members  of 
ethnic  and  racial  minority  groups  and/ 
or  who  are  street  youth. 

•  Applicant  must  describe  the 
center's  plans  for  conducting  an 
outreach  program  that,  where 
applicable,  will  attract  members  of 
ethnic  and  racial  minorities  and/or 
persons  with  limited  ability  to  speak 
English. 

•  Applicant  must  describe  the 
center's  plans  and  procedures  for  intake 
and  assessment  of  the  youth  upon 
arrival  at  the  center. 

•  Applicant  must  describe  the 
center's  plans  for  contacting  the  parents 
or  other  relatives  of  the  youth  they 
serve,  for  ensuring  the  safe  retiuD  of  the 
youth  to  their  parents,  relatives  or  legal 
guardians  if  it  is  in  their  best  interests, 
for  contacting  local  governments 
pursuant  to  formal  or  informal 
arrangements  established  with  such 
oHicials,  and  for  providing  alternative 
living  arrangements  when  it  is  not  safe 
or  appropriate  for  the  youth  to  return 
home. 

•  Applicant  must  describe  the  type  of 
shelter  that  will  be  available,  the  shelter 
capacity  of  the  center  and  the  system  of 
staff  supervision  to  be  implemented  in 
the  shelter. 

•  Applicant  must  describe  the 
center's  plans  for  ensuring  proper 
coordination  with  law  enforcement 
personnel,  health  and  mental  health 
care  personnel,  social  service  personnel, 
and  welfare  personnel. 

•  Applicant  must  describe  the 
center's  plans  for  ensuring  coordination 
with  the  schools  to  which  runaway  and 
homeless  youth  will  return,  and  for 
assisting  the  youth  to  stay  current  with 
the  ciirricula  of  these  schools. 

•  Applicant  must  describe  the 
center's  procedures  for  dealing  with 
youth  who  have  run  from  foster  care 
placements. 

•  Applicant  must  describe  procedures 
for  dealing  with  youth  who  have  run 
from  correctional  institutions,  and  must 
show  that  procedures  are  in  accordance 
with  Federal,  State  and  local  laws. 

•  Applicant  must  describe  the 
center's  plans  and  procedures  for 
providing  aftercare  services  and  for 
ensuring,  whenever  possible,  that 
aftercare  services  will  also  be  provided 
to  those  youth  who  are  returned  beyond 
the  State  in  which  the  center  is  located. 

•  Applicant  must  agree  to  gather  and 
submit  program  and  client  data  required 
by  FYSB's  Management  Information 
System  (MIS).  While  the  computer 
software  and  training  for  the 
implementation  of  the  MIS  will  be 
provided  by  FYSB  to  grantees,  applicant 
should  include  a  request  for  funds  in  its 


budget  for  any  computer  equipment 
needed  for  implementation  of  the  MIS. 

•  Applicant  must  agree  to  cooperate 
with  any  research  or  evaluation  efforts 
sponsored  by  the  Administration  for 
Children  and  FamiUes. 

Sta£f  Background  and  Organizational 
Experience 

•  As  priority  for  funding  will  be  given 
to  agencies  and  organizations  that  have 
documented  experience  in  establishing 
and  operating  centers  that  provide 
direct  services  to  runaway  and  homeless 
youth,  applicant  must  include  a  brief 
description  of  the  organization  and  its 
experience  in  providing  services  to  this 
client  population. 

•  Applicant  must  include  a 
description  of  current  and  proposed 
staff  skills  and  knowledge  regarding 
runaway  and  homeless  youth  and 
indicate  how  staff  will  be  utilized  in 
achieving  the  goals  and  objectives  of  the 
program.  Information  on  proposed  staff 
training  and  brief  resumes  or  job 
descriptions  may  be  included. 

•  Applicant  must  describe  procedures 
for  maintaining  confidentiality  of 
records  on  the  youth  and  families 
served.  Procedures  must  insure  that  no 
information  on  the  youth  and  families  is 
disclosed  without  the  consent  of  the 
individual  youth,  parent  or  legal 
guardian.  Disclosures  without  consent 
can  be  made  to  another  agency 
compiling  statistical  records  if 
individual  identities  are  not  provided  or 
to  a  government  agency  involved  in  the 
disposition  of  criminal  charges  against 
an  individual  runaway  or  homeless 
youth. 

•  Applicant  must  describe  how  the 
project  has  established  or  will  establish 
formal  service  linkages  with  other  social 
service,  law  enforcement,  educational, 
housing,  vocational,  welfare,  legal 
service,  drug  treatment  and  health  care 
agencies  in  order  to  ensure  appropriate 
referrals  for  the  project  clients  when 
needed. 

•  Applicant  must  describe  how 
community  and  other  support  will  be 
secured  to  continue  the  project  at  the 
conclusion  of  the  Federal  grant  period. 

Budget  AppropriateneM 

•  Applicant  must  discuss  and  justify 
the  costs  of  the  proposed  project  in 
terms  of  numbers  of  youth  and  families 
to  be  served,  types  and  quantities  of 
services  to  be  provided,  and  the 
anticipated  outcomes  for  the  youth  and 
families. 

•  The  applicant  must  describe  the 
Bscal  control  and  accounting 
procedures  that  will  be  used  to  ensure 
prudent  use,  proper  disbursement,  and 


accurate  accounting  of  funds  received 
under  this  program  announcement. 

Duration  of  Project:  This 
announcement  solicits  applications  for 
Basic  Center  projects  of  up  to  three 
years  (36  month  project  periods).  Grant 
awards,  made  on  a  competitive  basis, 
will  be  for  a  one  year  (12-month)  budget 
period.  Applications  for  continuation 
grants  beyond  the  one-year  budget 
period,  but  within  the  36  month  project 
p>eriod,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government. 

Federal  Share  of  Project  (Josts: 
Priority  will  be  given  to  applicants 
which  apply  for  less  than  $200,000  per 
year.  The  maximum  Federal  share  for  a 
3-year  project  period  is  $600,000. 

Applicant  Snare  of  Project  Costs:  The 
Runaway  end  Homeless  Youth  Act 
requires  a  non-Federal  matching 
requirement  often  percent  of  the  total 
Federal  funds  awarded.  For  example,  a 
project  requesting  $300,000  in  Federal 
funds  over  a  three  year  project  period 
(based  on  an  award  of  $100,000  per 
twelve  month  budget  period)  must 
include  a  match  of  at  least  $30,000  (10% 
of  the  Federal  share). 

B.  Drug  Abuse  Education  and 
Prevention  Program  for  Runaway  and 
Homeless  Youth  (DAPP) 

Eligible  Applicants:  Any  State,  unit  of 
local  government  (or  combination  of 
units  of  local  government),  public  or 
non-profit  private  agency,  organization, 
institution,  or  other  non-proHt  entity  is 
eligible  to  apply  for  these  funds. 
Federally  recognized  Indian  Tribes  are 
eligible  to  apply  for  DAPP  grants.  Non- 
Federally  recognized  Indian  Tribes  and 
urban  Indian  organizations  are  also 
eligible  to  apply  for  grants  as  private, 
non-profit  agencies. 

Grantees  (including  subgrantees]  with 
cvurent  DAPP  grants  who  are  eligible  to 
apply  for  continuation  funding  in  FY 
1993  may  not  apply  for  a  new  DAPP 
grant  under  this  annoimcement. 
Applicants  may  refer  to  Part  VI, 
Appendix  D.3  for  a  listing  of  current 
grantees  which  are  ineligible  for  grants 
under  this  priority  area. 

Priority  lor  funding  will  be  given  to 
agencies  and  organizations  that  have 
documented  experience  in  providing 
direct  services  to  runaway  and  homeless 
youth. 

Program  Purpose  Goals  and 
Objectives:  The  Administration  on 
Children,  Youth  and  Families  will 
award  approximately  35—45  new  grants 
to  support  services  within  a  community 
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to  maintain,  improve  and/or  expand 
drug  abuse  prevention,  early 
intervention,  and  reduction  of  drug  ' 
dependency  services  to  runaway  and 
homeless  youth  and  their  families. 
Applications  are  solicited  xmdeT  this 
priority  area  to  carry  out  direct  service 
projects  designed  to  address  the  issue  of 
drug  abuse  among  runaway  and 
homeless  youth  in  the  applicant's 
community  as  reauired  by  the  goals  and 
objectives  set  forth  in  the  legislation  and 
specified  in  Part  I,  section  C.2  of  this 
announcement. 

Activities  tliat  may  be  maintained, 
improved  and/or  expanded  through  a 
DAPP  grant  include,  but  are  not 
necessarily  Umited  to: 

•  Improving  networking  and  service 
coordination  to  increase  the  availability 
of  services  to  runaway  and  homeless 
youth; 

•  Expanding  outreach  activities, 
particularly  street-based  outreach 
programs; 

•  Providing  individual,  family,  group, 
and/or  peer  prevention  and  intervention 
counsehng  related  to  alcohol  and  other 
drug  use; 

•  Strengthening  intake  and 
assessment  procedures  for  substance 
abuse  at  runaway  and  homeless  youth 
shelters; 

•  Coordinating  services  with  drug 
treatment  facilities  and  making  referrals 
to  treatment  that  are  geared  to  the 
nmaway  and  homeless  youth 
population; 

•  Providing  aftercare  and  follow-up 
services  to  rimaway  and  homeless  youth 
with  substance  abuse  problems  who 
have  received  shelter; 

•  Increasing  staff  knowledge  and 
skills  related  to  wofking  with  runaway 
and  homeless  youth  with  substance 
abuse  problems  by  improving  or 
accessing  training  opportunities; 

•  Improving  progj-amming  to  address 
the  unique  cultural  needs  and  concerns 
of  minority  runaway  and  homeless 
youth; 

•  Involving  and  educating  parents, 
siblings  and  peers  of  runaway  and 
homeless  youth  receiving  drug  abuse 
prevention  services; 

•  Developing  and  implementing 
programs  designed  to  reduce  drug 
involvement  among  the  target 
population  by  improving  coping  skills 
and  reducing  stress  factors  arising  from 
such  problems  as  homelessness,  family 
dysfunction,  and  peer  pressure;  and 

•  Establishing  linkages  with 
community  mental  health  programs  that 
will  provide  comprehensive  substance 
abuse  counseling  to  runaway  and 
homeless  youth. 

Efforts  tLat  will  not  be  funded  under 
this  priority  area  include  technical 


assistance,  research  and  demonstration 
projects  on  illicit  drug  use  by  runaway 
and  homeless  youth,  and  the  direct 
provision  of  drug  treatment  services 
such  as  those  services  provided  in  a 
medical  setting  or  by  medical  personnel. 

This  priority  area  is  specifically 
targeted  to  runaway  ana  homeless 
youth.  Potential  applicants  interested  in 
providing  drug  abuse  prevention 
services  to  high-risk  youth  other  than 
those  who  are  nmaways  or  homeless  ars 
encouraged  to  contact  the  Center  for 
Substance  Abuse  Prevention  (CSAP). 
For  information  on  CSAP  grant 
programs  and  other  drug  aouse 
prevention  resources,  applicants  should 
contact  the  National  Clearinghouse  for 
Alcohol  and  Drug  Information,  P.O.  Box 
2345,  Rockville,  Maryland  20852, 1- 
800-487-4890. 

Background:  The  abuse  of  drugs  has 
had  an  increasingly  severe  impact  on 
runaway  and  homeless  youth.  Reports 
from  shelters  which  serve  this  client 
population  indicate  a  growing  drug 
abuse  problem.  In  1988, 15.4  percent  of 
the  youth  entering  shelters  indicated  a 
personal  drug  abuse  problem.  In 
addition,  16.6  percent  of  the  youth 
entering  shelters  reported  that  their 
reason  for  running  away  was  parental 
drug  and/or  alcohol  abuse. 

A  1990  survey,  conducted  by  the 
National  Network  of  Runaway  and 
Youth  Services,  of  185  community- 
based  agencies  that  serve  runaway  and 
homeless  youth  found  substance  abuse 
to  be  the  leading  health  problem  among 
the  youth  served.  Several  other  studies 
reveal  that  the  incidence  of  substance 
abuse  among  runaway  and  homeless 
youth  in  large  urban  areas  is 
significantly  greater  than  the  rate  of 
abuse  among  other  adolescents.  The 
prevalence  of  the  problem  is 
underscored  by  the  fact  that  not  only  are 
youth-serving  agencies  in  major  urban 
areas  reporting  an  increase  in  drug  use 
among  their  client  population,  but  that 
providers  in  small  towns  and  rural 
communities  also  are  finding  that  more 
than  half  of  their  clients  are  reporting 
drueabuse  as  a  primary  problem. 

While  several  studies  provide  some 
evidence  of  alcohol  and  drug  abuse 
decline  in  the  general  youth  population, 
recent  locally  based  studies  indicate 
that  this  is  not  the  trend  among  the 
runaway  and  homeless  youth 
population.  These  is  a  marked  increase 
in  the  use  of  alcohol  and  other 
dangerous  and  addictive  drugs  such  as 
cocaine  and  its  derivative,  crack. 
Alcohol  use  among  the  younger 
adolescent  population  is  also  on  the 
increase. 

This  population's  ciramistances 
require  more  detailed  and  focused 


approaches  to  prevention  and  drug 
reduction  services  than  those  provided 
by  traditional  approaches.  Many 
runaway  and  homeless  youth  have 
already  experimented  with,  or  become 
frequent  users  of,  one  or  more  drugs  and 
need  effective  programs  which  help 
them  imderstand  dnig  use  problems  and 
teach  them  the  decision-making  skills 
they  need  to  help  them  decide  to 
maintain  a  drug-fi«e  hfestyle. 

The  Drug  Abuse  Education  and 
Prevention  Program  (DAPP)  provides 
Federal  assistance  to  more 
comprehensively  address  the  problem  of 
drug  involvement  among  rimaway  and 
homeless  youth.  Since  the  program's 
inception  in  1989.  ACYF  has  awarded 
approximately  $53  million  in 
discretionary  grants  to  approximately 
250  agencies  and  organizations  located 
throughout  the  United  States,  including 
Puerto  Rico  and  the  Virgin  Islands. 
These  awards  were  made  to  support  a 
wide  variety  of  locally  determined 
project  designs  which  address  the 
problem  of  drug  involvement  among 
nmaway  and  homeless  youth. 

While  varying  degrees  of  success  have 
been  reported  by  DAPP  grantees,  many 
of  the  most  promising  programs  have 
implemented  one  or  more  of  the 
following  components: 

•  Candid  discussions  between  youth 
and  street-wise  peer  counselors  and/or 
recovering  youth  substance  abusers  who 
can  discuss  addiction  and  recovery  from 
their  personal  experience; 

•  Sessions  in  which  youth  obtain 
accurate  facts  on  any  and  all  aspects  of 
substance  abuse  and  treatment; 

•  Presentation  of  decision-making 
and  self-assertiveness  skills  and 
techniques  that  assist  youth  in  making 
independent  choices  and  avoiding  drug 
involved  friends  and  environments; 

•  Counseling  and/or  other  strategies 
for  helping  youth  to  understand  both 
the  imderlying  causes  of  drug  use  and 
the  effect  of  drugs  on  them,  their  family, 
their  peers  and  their  community; 

•  Educational  information  that 
portrays  the  consequences  of 
overdosing,  the  effects  of  drug 
withdrawal,  and  the  increased  chances 
of  contracting  the  HIV  virus  and  AIDS; 
and 

•  The  provision  of  specific  and 
realistic  information  on  various 
treatment  options  that  are  available, 
assistance  enrolling  in  such  programs 
and  appropriate  follow-up  by  the 
service  provider. 

Minimum  Requirements  for  Project 
Design:  As  a  part  of  addressing  the 
evaluation  criteria  outlined  in  Part  n  of 
this  announcement,  each  applicant  must 
address  the  following  items  in  the 
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program  narrative  section  of  their 
application. 

Obiectivfls  and  Need  for  Asalatance 

•  Applicant  must  specify  the  goals 
and  objectives  of  the  program  and  how 
implementation  will  fulfill  the 
requirements  of  the  testation 
identified  in  Part  I,  section  C.2  of  this 
announcement. 

•  Applicant  must  discuss  the  rate  of 
illicit  drug  use  by  juveniles.  spedficaUy 
addressing  the  issue  and  incidence  of 
runaway  and  homeless  youth  in  the 
community(ies)  to  be  served  and  the 
availability  (or  lack)  of  services  for 
runaway  and  homeless  youth  in  those 
communities. 

•  Applicant  must  identify  the  extent 
to  which  the  proposed  projects  or 
activities  will  provide  services  in 
geographic  areas  where  similar  services 
are  unavailable  or  in  short  supply. 

•  Applicant  must  demonstrate  an 
understanding  of  the  issues  related  to 
alcohol  and  other  drug  abuse  among 
runaway  and  homeless  youth  and  the 
provision  of  services  to  that  population. 

Results  and  Benefits  Expected 

•  Applicant  must  identify  the  number 
of  runaway  and  homeless  youth  and 
their  families  to  be  served,  the  types  and 
quantities  of  services  to  be  provided  and 
how  units  of  service  will  be  defined  and 
measured. 

•  Applicant  must  discuss  how  the 
project  will  enhance  or  increase  the 
capacity  of  the  applicant  to  provide 
services  to  addr^  the  Illicit  use  of 
alcohol  and  other  drugs  by  runaway  and 
homeless  yduth. 

•  AppUcant  must  describe  the  extent 
to  which  the  project  will  maintain, 
increase  or  improve  the  community's 
level  of  services  and/or  the  coordination 
of  services  for  runaway  and  homeless 
youth. 

•  Applicant  must  discuss  the 
expected  impact  of  the  project  on  the 
availability  of  services  to  homeless 
youth  in  the  local  community  and 
indicate  how  the  project  will  enhance 
the  organization's  capacity  to  provide 
services  to  address  youth  homelessness 
in  the  commimity. 

Approach 

•  Applicant  must  describe  how  the 
program  will  maintain,  improve,  and/cv 
expand  direct  alcohol  and  other  drug 
abuse  prevention,  intervention  and 
reduction  services  in  their  conununity. 

•  Applicant  must  include  detailed 

Cs  for  implementing  direct  services 
d  upon  identified  goals  and 
objectives.  Applicant  must  identify  the 
strategies  that  will  be  employed  and  the 
activities  that  will  be  implemented, 


including  innovative  approaches  to 
securing  appropriate  drug  treatment 
services  for  the  runaway  and  homeless 
youth  to  be  served,  for  involving  family 
members  as  an  integral  part  of  services 
provided,  and  for  encouraging 
awareness  of  and  sensitivity  to  the 
particular  needs  of  runaway  and 
nomeless  youth  who  are  members  of 
ethnic  and  racial  minority  groups  and/ 
or  who  are  street  youth. 

•  Apphcant  must  identify,  when 
appropriate,  the  short-term  prevention 
and  intervention  strategies  tnat  they  will 
use  with  runaway  and  homeless  youth 
in  temporary  emergency  shelters  and 
explain  the  follow-up  efforts  to  be 
implemented  with  the  youth  once  he  or 
she  has  left  the  shelter. 

•  Applicant  must  discuss  how  the 
proposed  project  will  be  integrated  with 
other  services  to  runaway  and  homeless 
youth  that  are  provided  by  the  applicant 
or  that  are  available  in  the  community. 
In  addition,  applicant  is  encouraged  to 
show  evidence  of  collaboration  with 
other  agencies  in  the  development  of  a 
comprehensive  approach  to  service 
delivery  for  nmaway  and  homeless 
youth.  Applicant  must  identify  the 
organizations  with  which  they  will 
work  and  describe  the  contributions  of 
these  organizations  to  the  project.  A 
letter  of  commitment  that  indicates  the 
level  of  responsibility  and  involvement 
must  be  included  for  each  participating 
agency. 

•  Applicant  must  identify  and 
explain  how  the  program  %vill  provide 
alcohol  and  other  drug  abuse  prevention 
services  to  address  the  particular  needs 
of  runaway  and  homeless  youth  who  are 
members  of  ethnic  and  racial  minority 
groups,  persons  with  limited  ability  to 
speak  English  and/or  who  are  street 
youth. 

•  Applicant  must  discuss  the  extent, 
if  any,  to  which  the  project  will 
incorporate  new  or  innovative 
techniques. 

•  Applicant  must  discuss  plans  for 
evaluating  the  project,  including 
assessing  the  outcomes  and 
accomplishments  of  the  program  and 
the  sendee  delivery  models  being 
implemented. 

•  Applicant  must  describe  how  the 
activities  implemented  under  this 
project  will  be  continued  by  the  agency 
once  Federal  funding  for  the  project  has 
ended. 

•  Applicant  must  aeree  to  gather  and 
submit  program  and  cuent  data  required 
by  FYSB's  Management  Information 
system  (MIS).  While  the  computer 
software  and  training  for  the 
implementation  of  the  MIS  will  be 
provided  bv  FYSB  to  grantees,  applicant 
should  include  a  request  for  fluids  in  its 


budget  for  any  computer  equipment 
needed  for  implementation  of  the  MIS. 

•  AppUcant  must  agree  to  cooperate 
with  any  research  or  evaluation  efforts 
sponsored  by  the  Administration  for 
Qiildren  and  Families. 

Sta£f  Background  and  Organizational 
Experience 

•  As  priority  for  funding  will  be  given 
to  agencies  and  organizations  that  have 
documented  experience  in  providing 
direct  services  to  runaway  and  homeless 
youth,  applicant  must  include  a  brief 
description  of  the  organization  and  its 
experience  in  providing  services  to  this 
client  population. 

•  Applicant  must  include  a  brief 
description  of  current  and  proposed 
staff  skills  and  knowledge  regarding 
runaway  and  homeless  youth  and 
indicate  how  staff  will  be  utilized  in 
achieving  the  goals  and  objectives  of  the 
program.  Information  on  proposed  staff 
training  and  brief  resumes  or  job 
descriptions  may  be  included. 

•  Applicant  must  describe  procedures 
for  maintaining  confidentiality  of 
records  on  the  youth  and  families 
served.  Procedures  must  insure  that  no 
information  on  the  youth  and  families  is 
disclosed  %vithout  the  consent  of  the 
individual  youth,  parent  or  legal 
guardian.  Disclosures  without  consent 
can  be  made  to  another  agency 
compiling  statistical  records  if 
individual  identities  are  not  provided  or 
to  a  government  agency  involved  in  the 
disposition  of  criminal  charges  against 
and  individual  runaway  or  homeless 
youth. 

Budget  Appropriateness 

•  Applicant  must  discuss  and  justify 
the  costs  of  the  proposed  project  in 
terms  of  numbers  of  youth  and  families 
to  be  served,  types  and  quantities  of 
services  to  be  provided,  and  the 
anticipated  outcomes  for  the  youth  and 
families. 

•  The  applicant  must  describe  the 
fiscal  control  and  accounting 
procedures  that  will  be  used  to  ensure 
prudent  use,  proper  disbursement,  and 
acoirate  accounting  of  funds  received 
under  this  program  announcement. 

Duration  of  Project:  This 
announcement  solicits  applications  for 
Drug  Abuse  Prevention  Projects  of  up  to 
three  years  (36-month  projeict  periods). 
Grant  awards,  made  on  a  competitive 
basis,  will  be  for  a  one  year  (12-month) 
budget  period.  Applications  for 
continuation  grants  beyond  the  one-y«ar 
budget  period,  but  within  the  36  month 
project  period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfectory  progress  of  the 
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grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government. 

Federal  Share  of  Project  Costs:  Up  to 
$100,000  per  year,  which  equals  a 
maximum  Federal  share  of  $300,000  for 
a  3-year  project  period. 

Aplicant  Share  of  Project  Costs: 
Grantees  must  provide  at  least  25 
percent  of  the  total  approved  cost  of  the 
project.  The  total  25  percent  of  the  total 
approved  cost  of  the  project.  The  total 
approved  cost  of  the  project  is  the  sum 
of  the  Federal  share  and  the  non-Federal 
share.  For  example,  a  project  requesting 
$300,000  in  Federal  funds  over  a  three 
year  project  period  (based  on  an  award 
of  $100,000  per  twelve  month  budget 
period]  must  include  a  match  of  at  least 
$100,000  (25%  of  the  total  approved 
cost  of  the  project. 

C.  Transitional  Living  Program  for 
Homeless  Youth  (TIP) 

Eligible  Applicants:  Eligible 
applicants  for  a  TLP  grant  under  this 
announcement  include  States,  units  of 
local  government  (or  a  combination  of 
units  of  local  government),  public  or 
non-profit,  private  agency  organizations, 
institutions  or  other  non-profit  entities. 
Federally  recognized  Indian  Tribes  are 
eligible  to  apply  for  TLP  grants.  Non- 
Federally  recognized  Indian  Tribes  and 
urban  Indifui  organizations  are  also 
eligible  to  apply  for  grants  as  private, 
non-profit  agencies. 

Grantees  (including  subgrantees)  with 
current  TLP  grants  which  are  eligible  to 
receive  continuation  funding  in  FY  1994 
may  not  apply  for  a  new  TLP  grant 
imder  this  announcement.  Applicants 
may  refer  to  Part  VI.  Appendix  D.2  for 
a  listing  of  current  grantees  which  are 
ineligible  for  grants  imder  this  priority 
area. 

As  required  by  runaway  and  homeless 
youth  legislation,  priority  for  funding 
will  be  given  to  agencies  with 
demonstrated  experience  in  providing 
direct  services  to  runaway  and  homeless 
youth. 

Program  Purpose.  Goals  and 
Objectives:  The  Administration  on 
Children.  Youth  and  Families  will 
award  approximately  30-35  new  service 
grants  to  provide  shelter,  skill  training 
and  support  services  to  assist  homeless 
youth  in  making  a  smooth  transition  to 
self-sufficiency  and  to  prevent  long-term 
dependency  on  social  service. 
Applications  are  solicited  under  this 
priority  area  to  carry  out  direct  service 
projects  designed  to  carry  out  the 
program  purpose,  goals  and  objectives 
set  forth  in  the  legislation  and  as 
specified  in  Part  I.  section  C.3  of  this 
announcement. 


Funds  available  under  Part  B  of  the 
Runaway  and  Homeless  Youth  Act  are 
to  be  used  to  enhance  the  capacities  of 
youth-serving  agencies  in  local 
communities  to  effectively  address  the 
service  needs  of  homeless  older 
adolescents  and  young  adults.  Activities 
that  may  be  maintained,  improved  and/ 
or  expanded  through  a  TLP  grant  must 
include,  but  are  not  necessarily  limited 
to: 

•  Providing  stable,  safe  living 
accommodations  while  a  homeless 
youth  is  a  program  participant; 

•  Providing  the  services  necessary  to 
assist  homeless  youth  in  developing 
both  the  skills  and  personal 
characteristics  needed  to  enable  them  to 
live  independently; 

•  Providing  education,  information 
and  counseling  aimed  at  preventing, 
treating  and  reducing  substance  abuse 
among  homeless  youth; 

•  Providing  homeless  youth  with 
appropriate  referrals  and  access  to 
medical  and  mental  health  treatment: 
and 

•  Providing  the  services  and  referrals 
necessary  to  assist  youth  in  preparing 
for  and  obtaining  employment. 

Background:  It  is  estimated  that  about 
one-fourth  of  the  youth  served  by  all 
runaway  and  homeless  youth  programs 
are  homeless.  This  means  that  many  of 
the  youth  served  cannot  return  home  or 
to  another  safe  living  arrangement  with 
a  relative.  Other  homeless  youth  have 
"aged  out"  of  the  child  welfare  system 
and  are  no  longer  eligible  for  foster  care. 

These  young  people  are  often 
homeless  through  no  fault  of  their  own. 
The  families  they  can  no  longer  live 
with  are  often  physically  and  sexually 
abusive  and  involved  in  drug  and 
alcohol  abuse.  They  cannot  provide  the 
youth  with  their  basic  human  needs 
(shelter,  food,  clothing),  let  alone  the 
supportive  and  safe  environment 
needed  for  the  healthy  development  of 
self-image  and  the  skills  and  personal 
characteristics  which  would  enable 
them  to  mature  into  a  self-sufficient 
adult. 

Homeless  youth,  lacking  a  stable 
family  environment  and  without  social 
and  economic  supports,  are  at  high  risk 
of  being  involved  in  dangerous  lifestyles 
and  problematic  or  delinquent 
behaviors.  More  than  two-thirds  of 
homeless  youth  served  by  ACYF-funded 
programs  report  using  drugs  or  alcohol 
and  many  participate  in  survival  sex 
and  prostitution  to  meet  their  basic 


needs. 

Homeless  youth  are  in  need  of  a 
support  system  that  will  assist  them  in 
making  the  transition  to  adulthood  and 
independent  living.  While  all 
adolescents  are  faced  with  adjustment 


issues  as  they  approach  adulthood, 
homeless  youth  experience  more  severe 
problems  and  are  at  greater  risk  in  terms 
of  their  ability  to  successfully  make  the 
transition  to  independent  living. 

Homeless  youth  have  been  a 
population  eligible  to  receive  services 
under  the  Runaway  and  Homeless 
Youth  Act  since  1978,  but  the  service 
goals  for  homeless  youth  are  different 
firom  those  of  runaways.  For  example, 
family  reunification,  though  desirable, 
is  typically  not  feasible  for  homeless 
youth.  In  many  instances,  programs 
serving  the  homeless  populations  are 
able  to  provide  only  limited  assistance 
to  homeless  youth,  whose  needs  are 
more  complex  and  longer-term  than 
those  of  runaway  youth. 

The  Transitional  Living  Program  for 
Homeless  Youth  specifically  targets 
services  to  homeless  youth  and  affords 
youth  service  agencies  with  an 
opportunity  to  serve  homeless  youth  in 
a  manner  which  is  comprehensive  and 
geared  towards  ensiu^ing  a  successful 
transition  to  self-sufficiency.  The  TLP 
also  improves  the  availability  of 
comprehensive,  integrated  ser\'ices  for 
homeless  youth,  which  reduces  the  risks 
of  exploitation  and  danger  to  which 
these  youth  are  exposed  while  living  on 
the  streets  without  positive  economic  or 
social  supports. 

Minimum  Requirements  for  Project 
Design:  As  a  part  of  addressing  the 
evaluation  criteria  outlined  in  Part  II  of 
this  announcement,  each  applicant  must 
address  the  following  items  in  the 
program  narrative  section  of  their 
application. 

Obiectivet  and  Need  for  Assistance 

•  Applicant  must  specify  the  goals 
and  objectives  of  the  program  and  how 
the  implementation  of  the  objectives 
will  fulfill  the  requirements  of  the 
legislation  identified  in  Part  I.  section 
C.3.  of  this  announcement. 

•  Applicant  must  discuss  the  issue  of 
youth  homelessness  in  the  community 
to  be  served,  the  present  availability  of 
services  for  homeless  youth  and  provide 
documentation  of  the  incidence  of 
homeless  youth. 

•  Applicant  must  describe  the  system 
that  will  be  used  to  ensure  that 
individual  clients  will  meet  the 
eligibility  criteria  of  need  for  service  as 
established  by  the  Act.  This  may 
include  a  discussion  of  the  intake  and 
assessment  activities  which  will  be 
conducted  with  a  client  prior  to 
acceptance  into  the  TLP  project.  The 
applicant  is  encouraged  to  include 
samples  of  any  forms  to  be  used  to 
determine  eligibility  and  appropriate 
services. 
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RasuUa  and  B«ii^ts  Etpmclmd 

•  Applicant  must  describe  how 
homeless  youth  will  be  reached  and 
identify  the  number  who  will  be  served 
annually  on  both  a  residential  and  non- 
residential basis. 

•  Applicant  must  provide 
information  on  the  expected  results  and 
benefits  of  the  program  in  terms  of  the 
number  of  youth  who  will  successfully 
complete  the  program  as  well  as 
potential  problems  or  barriers  to 
program  implementation  that  might  be 
possible  reason(8)  for  non-success. 
Applicant  must  also  discuss  the 
organization's  policy  on  termination 
and  re-entry  of  youth  out  of  and  into  the 
program. 

•  Applicant  must  discuss  the 
expected  impact  of  the  project  on  the 
availability  of  services  to  homeless 
youth  in  the  local  community  and 
indicate  how  the  project  will  enhance 
the  organization's  capacity  to  provide 
services  to  address  youth  homeless  in 
the  community. 

Approach 

•  Applicant  must  discuss  how  they 
will  implement  the  statutory 
requirements  of  the  Act.  Specifically, 
the  applicant  must  describe  plans  for 
the  provision  of  shelter  and  services  and 
for  program  administration. 

Sn^ter:  Applicant  must: 

•  Assure  tnat  shelter  is  provided 
through  one  or  a  combination  of  the 
following: 

(a)  a  group  home  facility; 

(b)  family  host  homes;  or 

(c)  supervised  apartments. 
Applicant  must  indicate  if  the  shelter 

will  be  provided  directly  or  indirectly. 
When  shelter  will  be  provided 
indirectly,  applicant  must  submit  copies 
of  formal  written  agreements  with 
service  providers  regarding  the  terms 
under  which  shelter  is  provided. 

•  Assure  that  the  facihty  used  for 
housing,  whether  a  shelter,  host  family 
home  and/or  supervised  apartment, 
shall  accommodate  no  more  than  20 
youth  at  any  given  time;  shall  have  a 
sufficient  number  of  staff  to  ensure  on- 
site  supervision  at  each  shelter  option 
that  is  not  a  family  home  including 
periodic,  unannounced  visits  from 
project  staff;  and  is  in  compUance  with 
State  and  local  Ucensing  requirements; 

•  Assure,  if  applicable,  that  the 
applicant  meets  the  requirements  of  the 
RH  Y  Act  for  the  lease  of  surplus  Federal 
facilities  for  use  as  transitional  living 
shelter  facilities.  Each  surplus  Federal 
facility  used  for  this  purpose  must  be 
made  available  for  a  period  not  less  than 
two  years,  and  no  rent  or  fee  shall  be 
charged  to  the  applicant  in  connection 


with  use  of  such  a  Cacility.  Any 
structural  modifications  or  additions  to 
surplus  Federal  focilities  become  the 
property  of  the  government  of  the 
United  States.  All  such  modifications  or 
additions  may  be  made  only  alter 
receiving  prior  vnitten  consent  bom  the 
appropriate  Department  of  Health  and 
Human  Services  official. 

Services:  Applicant  must  include  a 
description  of  the  core  services  to  be 
proviaed.  The  description  must  include 
the  purpose  and  concept  of  the  service, 
its  role  in  both  the  overall  program 
design  and  the  individual  client  TLP 
plan.  The  service  to  be  provided  must 
include,  but  are  not  necessarily  Umited 
to,  the  following: 

•  Basic  life  skills  information  and 
counseling,  including  budgeting,  money 
management,  use  of  credit, 
houselieeping,  menu  planning  and  food 

[>reparation,  consumer  education, 
eisure-time  activities,  transportation, 
and  obtaining  vital  documents  (Social 
Seciuity  card,  birth  certificate). 

•  Interpersonal  skill  building,  such  as 
developing  positive  relationships  with 
peers,  and  adults,  effective 
communication,  decisionmaking,  and 
stress  management. 

•  Educational  advancement,  such  as 
GED  preparation  and  attainment,  post- 
secondary  training  (college,  technical 
school,  military,  etc.),  and  vocational 
education. 

•  Job  preparation  and  attainment, 
such  as  career  counseling,  job 
preparation  training,  dress  and 
grooming,  job  placement  and  job 
maintenance. 

•  Mental  health  care,  such  as  ' 
counseling  (individual  and  group),  drug 
abuse  education,  prevention  and  referral 
services,  and  mental  health  counseling. 

•  Physical  health  care,  such  as 
routine  physicals,  health  assessments, 
family  planning/parenting  skills,  and 
emergency  treatment. 

•  The  substantive  participation  of 
youth  in  the  assessment  of  their  needs 
and  in  decisions  about  the  services  to  be 
received. 

Administration:  Applicant  must: 

•  Describe  the  procedures  to  be 
employed  in  the  development, 
implementation  and  monitoring  of  an 
individualized,  written  transitional 
living  plan  for  each  program  client 
which  addresses  the  provisions  of 
services,  and  is  appropriate  to  the 
individual  needs  of  the  client. 

•  Assure  that  the  clients  will 
substantively  participate  in  the 
assessment  of  their  needs  and  in 
decisions  about  the  services  to  be 
received. 

•  Assure  that  the  outreach  programs 
to  be  established  are  designed  to  attract 


individuals  who  are  eligible  to 
participate  in  the  project 

•  Provide  an  assurance  that  housing 
and  services  will  be  available  to  a  client 
for  a  continuous  period  not  to  exceed 
540  days  (IB  months). 

•  Describe  the  methods  to  be 
employed  in  collecting  statistical 
records  and  evaluative  data  and  for 
submitting  annual  reports  on  such 
information  to  the  Department  of  Health 
and  Human  Services. 

•  Describe  how  the  applicant  will 
ensure  the  confidentiality  of  client 
records. 

•  Applicant  must  describe  how  the 
activities  implemented  under  this 
project  will  be  continued  by  the  agency 
once  Federal  funding  for  the  project  has 
ended. 

•  Applicant  must  agree  to  gather  and 
submit  program  and  client  data  required 
by  ACYF's  Management  Information 
System  (MIS).  While  the  computer 
software  and  training  for  the 
implementation  of  the  MIS  will  be 
provided  by  FYSB  to  grantees,  applicant 
should  include  a  request  for  funds  in  its 
budget  for  any  computer  equipment 
needed  for  implementation  of  the  MIS. 

•  Applicant  must  agree  to  cooperate 
with  any  research  or  evaluation  efforts 
sponsored  by  the  Administration  for 
Children  and  Families. 

Staff  Background  and  Organizational 
Experience 

•  As  priority  for  funding  will  be  given 
to  agencies  and  organizations  that  have 
documented  experience  in  providing 
direct  services  to  homeless  youth, 
applicant  must  include  a  brief 
description  of  the  organization  and  its 
experience  in  providing  services  to  this 
specific  client  population. 

•  Applicant  must  include  a 
description  of  current  and  proposed 
staff  skills  and  knowledge  regarding 
homeless  youth  and  indicate  how  staff 
will  be  utilized  in  achieving  the  goals 
and  objectives  of  the  program. 
Information  on  propoised  staff  training 
and  brief  resumes  or  job  descriptions 
may  be  included. 

•  Applicant  must  describe  how  the 
project  has  estabUshed  or  will  establish 
formal  service  linkages  with  other  social 
service,  law  enforcement,  educational, 
housing,  vocational,  welfare,  legal 
service,  drug  treatment  and  health  care 
agencies  in  order  to  ensure  appropriate 
referrals  for  the  project  clients  where 
and  when  needed. 

•  Applicant  must  describe  procedures 
for  maintaining  confidentiality  of 
records  on  the  youth  and  families 
served.  Procedures  must  insure  that  no 
information  an  the  youth  and  families  is 
disclosed  without  the  consent  of  the 
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individual  youth,  parent  or  legal 
guardian.  EKsclosures  without  consent 
can  be  made  to  another  agency 
compiling  statistical  records  if 
individual  identities  are  not  provided  or 
to  a  goverament  agency  involved  in  the 
disposition  of  criminal  charges  against 
an  individual  runaway  or  homeless 
youth. 

Budget  Appropruteaett 

•  Applicant  must  discuss  and  justify 
the  costs  of  the  proposed  project  in 
terms  of  numbers  of  youth  to  be  served. 
the  types  and  quantities  of  services  to  be 
provided,  and  the  anticipated  outcomes 
for  the  youth. 

•  Applicant  must  describe  the  fiscal 
control  and  accounting  procedures  that 
will  be  used  to  ensure  prudent  use, 
proper  disbursement.and  accurate 
accounting  of  funds  received  under  this 
program  announcement. 

•  Applicant  must  describe  how  cost- 
effective  use  of  TLP  funds  will  be 
ensiu^d  by  talcing  maximum  advantage 
of  existing  resources  within  the  State 
which  would  help  in  the  operation  or 
coordination  of  a  TLP,  including  those 
resources  which  are  supported  by 
Federal  Independent  Living  Initiatives 
funds.  Also,  applicant  must  describe 
efforts  to  be  undertaken  over  the  length 
of  the  project  which  may  increase  non- 
Federal  resources  available  to  support 
the  TLP. 

Duration  of  Project:  Because 
successful  applicants  will  receive  grants 
with  funds  appropriated  by  Congress  for 
FY  1994.  project  periods  for  these  new 
awards  will  begin  when  FY  1994  funds 
are  appropriated  and  made  available  to 
ACYF,  but  in  no  case  will  they  begin 
prior  to  October  1, 1993. 

This  announcement  solicits  TLP 
applications  for  projects  of  up  to  three 
years  (36  month  project  periods).  Grant 
awards,  made  on  a  competitive  basis, 
will  be  for  a  one  year  (12-moirth)  budget 
period.  Applications  for  continuation 
grants  beyond  the  one-year  budget 
period,  but  within  the  36  month  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government 

Federal  Share  of  Project  Costs:  Up  to 
$200,000  per  year,  which  equals  a 
maximum  of  $600,000  for  a  3-year 
prmect  period. 

Applicant  Share  of  the  Project:  The 
Runaway  and  Homeless  Youth  Act 
requires  a  non-Federal  matching 
requirement  often  pwrcent  of  the  total 
Federal  funds.  For  example,  a  project 
requesting  $600,000  in  Federaffimds 
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over  a  three  year  project  period  (based 
on  an  award  of  $200,000  per  twelve 
month  budget  period)  must  include  a 
match  of  at  least  $60,000  (10%  of  the 
Federal  share). 

D.  Runaway  and  Homeless  Youth 
Demonstration  Projects:  Services  to 
Youth  in  Rural  Areas 

Eligible  Applicants:  States,  localities 
and  private  entities  (and  combinations 
of  such  entities)  are  eligible  to  apply  for 
demonstration  grants  designed  to 
increase  knowledge  concerning,  and  to 
improve  services  for,  runaway  and 
homeless  youth. 

Program  Purpose,  Goals  and 
C^jectives:  The  Administration  on 
Children,  Youth  and  Families  expects  to 
fund  firom  three  to  six  grants  to 
demonstrate  innovative  models  for  the 
provision  of  runaway  and  homeless 
youth  services  in  rural  areas,  including 
Indian  reservations.  These  models  will 
build  on  the  strengths  and  address  the 
unique  needs  of  youth  in  rural 
commimities  and  employ  effective 
methods  for  making  services  accessible 
to  youth  without  setting  up  expensive 
service  agencies  in  sparsely  populated 
areas. 

The  grants  will  result  in  a  written 
description  of  the  service  models 
implemented,  the  identification  of 
issues  related  to  model  implementation, 
information  on  youth  and  program 
outcomes  and  program  products  and 
reports  useful  to  other  organizations 
interested  in  implementing  services  to 
runaway  and  homeless  youth  in  rural 
areas. 

Background:  Studies  on  runaway  and 
homeless  youth  tend  to  focus  on  youth 
in  large  urban  areas.  However,  most 
youth  do  not  run  beyond  50  miles  from 
home  and  often  end  up  in  shehers  in  the 
same  community  or  county  as  their  legal 
residence.  Not  all  these  youth  migrate  to 
large  metropolitan  areas  as  the  media 
suggests  (Schatz  and  Mallea,  1991). 
Homeless  and  runaway  youth  are  as 
likely  to  be  found  in  rural  areas  as  in 
lai^e,  urban  areas. 

Research  indicates  that  the  majority  of 
homeless  and  runaway  youth  leave 
home  in  reection  to  multiple  family 
problems.  This  is  also  true  of  rural 
areas.  Sexual  and  physical  abuse,  family 
violence,  drug  and  alcohol  abuse  and 
addiction,  deprivation  and  parental 
neglect  are  not  simply  urban  problems. 
Compounding  the  problem  is  the  fact 
that  preventive  services  and  shelters  in 
rural  areas  are  limited  and  often 
inaccessible.  In  addition,  geographic 
distances,  low  population  density  and 
lack  of  quaUfied  staff,  staff  training  and 
referral  services  make  it  difficult  to 
assist  youth  and  families. 


There  is  a  need  to  identify,  develop 
and  adapt  innovative  models  for  the 
provision  of  a  continura  of  care  in  rural 
areas  where  the  incidence  of  runaway 
and  homeless  youth  is  not  sufficient  to 
warrant  allocating  scarce  resources  to 
the  funding  of  a  separate,  autonomous 
shelter  program.  The  services  needed  for 
runaway  and  homeless  youth  include 
crisis  intervention,  emergency  shelter, 
counseling,  referral  services,  prevention 
programs,  housing,  health  care, 
transportation  and  recreation.  Strategies 
that  lead  to  the  provision  of  this  care  in 
rural  areas  might  include  a 
telecommunication  system  that  youth 
can  use  to  access  shelter  as  well  as 
medical,  mental  health,  and  social 
service  consultation;  the  promotion  of 
available  services  through  the  use  of  the 
media  including  newspapers,  radio  and 
television;  strategies  to  access  needed 
transportation  for  youth  in  rural 
settings;  a  system  of  emergency  shelters 
that  might  include'host  home  networks, 
satellite  centers  and/or  mobile  vans;  and 
innovative  training  methods  for 
increasing  staff  knowledge  and  skills 
related  to  working  with  runaway  and 
homeless  youth. 

Minimum  Requirements  for  Project 
Design:  As  a  pari  of  addressing  the 
evaluation  criteria  outlined  in  Part  II  of 
this  announcement,  each  applicant  must 
address  the  following  items  in  the 
program  narrative  section  of  their 
application. 

Objectivas  and  Need  fior  Assistance 

•  Applicant  must  provide  a  detailed 
discussion  of  the  emerging  or  current 
problems  and  issues  related  to  runaway 
and  homeless  youth  in  the  rural  areas  to 
be  served.  AppUcant  must  provide 
information  on  the  incidence  of 
runaway  and  homeless  youth  in  the  area 
and  describe  the  specific  reasons  v^hy 
rural  youth  run  away  or  are  homeless. 

•  Applicant  must  describe  the 
geographic  area  to  be  targeted  in  terms 
of  its  distinctive  features  and  the  youth 
populations  to  be  served.  Provide  a 
description  of  the  approach  that 
addresses  the  unique  setting  and  needs 
of  runaway  and  homeless  youth  in  rural 
areas. 

•  Applicant  must  describe  how  the 
project  will  address  the  availability  and 
accessibility  of  services  and  programs 
for  youth  in  rviral  areas.  Applicant  must 
discuss  specific  barriers  to  services  for 
these  youth,  such  as  lack  of 
transportation,  and  describe  how  these 
needs  will  be  met  through  this  project. 

•  Applicant  must  discuss  the 
program's  goals  and  objectives  and 
identify  ixmovative  aspects  of  the 
proposal,  including  bow  it  builds  on  or 
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diSiBrs  from  past  efforts  to  serve  rural 
youth. 

Results  and  Benefits  Expected 

•  Applicant  must  estimate  the 
number,  age,  ethnic  and  family 
backgrounds,  and  presenting  problems 
of  the  youth  to  be  served  and  the  results 
expected  from  the  services  provided. 

•  Applicant  must  describe  how  the 
proposed  demonstration  effort  will 
result  in  the  provision  of  more  effective 
and  efficient  local  service  provision  to 
runaway  and  homeless  youth  in  rural 
areas  in  the  future. 

•  Applicant  must  describe  models, 
evaluation  findings,  program  materials 
and  products,  etc.  that  will  be 
developed  by  the  project  to  facilitate 
replication  and  utilization  of  the  effort 
in  other  communities. 

Approach 

•  Applicant  must  indicate  how  the 
demonstration  effort  will  build  on 
knowledge  of  existing  models,  research 
and  evaluation  findings  related  to 
serving  runaway  and  homeless  youth  in 
rural  areas,  and  must  describe  the 
innovative  methods  that  will  be 
developed  and  implemented  under  this 
project. 

•  Applicant  must  describe  the 
proposed  demonstration  effort  in  detail, 
hicluding  strategies  and  activities  for 
implementing  the  program  goals  and 
objectives  and  dealing  with  the 
problems  and  issues  inherent  in  serving 
runaway  and  homeless  youth  in  rural 
areas. 

•  Applicant  must  provide  a  detailed 
description  of  the  efforts  that  will  be 
carried  out  by  the  applicant  directly  and 
those  efforts  to  be  carried  out  in 
conjunction  with  other  agencies. 
Discuss  how  this  project  will  improve 
networking,  linkages  and  services 
through  formal  collaboration  with  other 
youth-serving  agencies  to  increase  the 
availabihty  of  services  to  runaway  and 
homeless  youth. 

•  Apphcant  must  provide  letters  of 
commitment  or  support  from  other 
agencies  that  includes  details  on  their 
experience  working  with  the  target 
population  and  their  roles  and 
responsibilities  in  this  effort. 

•  Applicant  must  provide  evidence 
that  the  proposed  activities  are 
appropriate  and  culturally  relevant  for 
the  target  population  to  be  served. 

•  Applicant  must  describe  how  the 
activities  implemented  under  this 
project  will  be  continued  by  the  agency 
once  Federal  funding  for  the  projeci  has 
ended. 

•  Applicant  must  describe  the 
program  evaluation  methodology  that 
will  be  used  to  examine  the  program 


implementation  process  as  well  as  the 
impact  of  the  project's  activities  on  the 
clients  served.  Applicant  is  encouraged 
to  use  an  outside  evaluator  and  to  set 
aside  approximately  five  percent  of  the 
Federal  funds  for  the  evaluation  effort. 

•  Applicant  must  agree  to  cooperate 
with  any  research  or  evaluation  efforts 
sponsored  by  the  Administration  for 
Qiildren  and  Families. 

StoCT  Background  and  Organizational 
Experience 

•  As  priority  for  funding  will  be  given 
to  agencies  and  organizations  that  have 
documented  experience  in  providing 
direct  services  to  runaway  and  homeless 
youth,  applicant  must  include  a 
description  of  the  organization  and  its 
experience  in  providing  services  to  this 
client  population. 

•  Applicant  must  describe  current 
and  proposed  staff  skills  and  knowledge 
regarding  nmaway  and  homeless  youth 
and  indicate  how  staff  will  be  utilized 
in  achieving  the  goals  of  the  program. 
Information  on  proposed  staff  training 
and  resumes  or  job  descriptions  may  be 
included. 

•  Applicant  must  clearly  define  the 
roles  and  provide  a  job  description  of 
the  staff  who  will  be  working  directly 
with  the  youth. 

•  Applicant  must  describe  procedures 
for  maintaining  confidentiality  of 
records  on  the  youth  and  families 
served.  Procedures  must  ensure  that  no 
information  on  the  youth  and  families  is 
disclosed  without  the  consent  of  the 
individual  youth,  parent  or  legal 
guardian.  Disclosures  without  consent 
can  be  made  to  another  agency 
compiling  statistical  records  if 
individual  identities  are  not  provided  or 
to  a  government  agency  involved  in  the 
disposition  of  criminal  charges  against 
an  individual  runaway  or  homeless 
youth. 

Budget  Appropriateness 

•  Applicant  must  discuss  and  justify 
the  costs  of  the  proposed  project  in 
terms  of  numbers  of  youth  and  families 
to  be  served,  the  types  and  quantities  of 
services  provided,  and  the  anticipated 
outcomes  for  the  youth  and  families. 

•  The  applicant  must  describe  the 
fiscal  control  and  accounting 
procedures  that  will  be  used  to  ensure 
the  prudent  use,  proper  disbursement, 
and  accurate  accounting  of  funds 
received  under  this  program 
announcement. 

Dumtion  of  Project.  This 
announcement  solicits  applications  for 
demonstration  projects  of  up  to  three 
years  (36  month  project  periods).  Grant 
awards,  made  on  a  competitive  basis, 
will  be  for  a  one  year  (12-month)  budget 


period.  Applications  for  continuation 
grants  beyond  the  one-year  budget 
period,  but  within  the  36  month  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  government. 

Federal  Share  of  Project  Costs:  Up  to 
$200,000  per  year  which  equals  a 
maximum  of  $600,000  for  a  3-year 
project  period. 

Applicant  Share  of  Project  Costs: 
Grantees  must  provide  at  least  25 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  For  example, 
a  project  requesting  $600,000  in  Federal 
funds  over  a  three  year  project  period 
(based  on  an  award  of  $200,000  per 
twelve  month  budget  period)  must 
include  a  match  of  at  least  $200,000 
(25%  of  the  total  approved  cost  of  the 
project). 

Part  IV.  Application  Process 

A.  Assistance  to  Prospective  Grantees 

Potential  grantees  can  receive 
informational  assistance  in  developing 
applications  from  the  appropriate  ACF 
Regional  Youth  Contacts  listed  in  part 
VI.  appendix  F.  or  &t)m  the 
Administration  on  Children,  Youth  and 
Families  in  Washington,  IX]  (see 
address  at  the  beginning  of  this 
announcement).  Organizations  may  also 
receive  information  and  technical 
assistance  in  preparing  applications 
from  the  appropriate  Training  and 
Technical  Assistance  Provider  grantee 
listed  in  part  VI,  appendix  G. 

B.  Application  Requirements 

To  be  considered  for  a  Runaway  and 
Homeless  Youth  grant,  each  application 
must  be  submitted  on  the  forms 
provided  at  the  end  of  this 
announcement  (see  Part  VI,  section  I  of 
this  announcement)  and  in  accordance 
with  the  guidance  provided  herein.  The 
application  must  be  signed  by  an 
individual  authorized  both  to  act  for  the 
applicant  agency  and  to  assume 
responsibiUty  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

Applicants  applying  for  grants  under 
more  than  one  program  (Basic  Center, 
Drug  Abuse  Prevention,  Transitional 
Living  Programs  and/or  Demonstration 
Projects)  must  submit  a  separate  and 
complete  application  for  each  program 
and  must  identify  the  relevant  Priority 
Area  on  Form  424,  Item  #11.  Although 
coordination  among  program 


Federal  Regteter  /  Vol.  58.  No.  94  /  Tuesday.  May  18,  1993  /  Notices 


20045 


components  is  encouraged,  applications 
that  combine  an  application  tor  more 
than  one  grant  program  in  a  single 
proposal  will  not  be  reviewed. 

All  applicants  must  indicate  in  their 
applications  their  willingness  to  fully 
cooperate  in  any  data  collection  and 
research  efforts  mandated  by  the 
Administration  for  Children  and 
Families. 

If  more  than  one  agency  is  involved 
in  submitting  a  single  application,  one 
entity  must  be  identified  as  the 
applicant  organization  which  will  have 
legal  responsibility  for  the  grant 

C.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980.  Pub.  L  96-511,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
record-keeping  requirements  in 
regulations,  including  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  by  OMB. 

D.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  E.O..  States  may  design  their 
own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Nebraska, 
Oklahoma,  Oregon,  Peniuylvanla. 
Virginia,  Washington,  American  Samoa 
and  Palau  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  fotirteen 
jurisdictions  need  take  no  action 
regarding  E.0. 12372.  Applicants  for 
prelects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.0. 12372.  Otherwise,  applicants  must 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  to  the  prospective 
apphcations  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
early  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  reouired  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 


submittal  (or  date  of  contract  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  apphcation  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACF.  they  must  be  addressed 
to:  Runaway  and  Homeless  Youth 
Programs,  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  200  Independence 
Avenue,  SW.,  room  341-F.2,  Hubert  H. 
Humphrey  Building,  Washington,  DC 
20201.  Attn:  William  J.  McCarron. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  part  VI,  appendij^  H  of  this 
announcement. 

E.  Avail  ability  of  Forms  and  Other 
Materials 

A  copy  of  the  forms  required  to  be 
submitted  as  part  of  each  application  for 
a  runaway  and  homeless  youth  grant, 
and  instructions  for  completing  the 
application,  are  provided  in  part  VI, 
appendix  I.  The  Basic  Center  Program 
Performance  Standards  as  well  as 
descriptions  of  the  National  Runaway 
Switchboard  and  the  National 
Clearinghouse  on  Runaway  and 
Homeless  Youth  are  presented  in  part 
VI,  appendices  A,  B  and  C  Addresses  of 
the  State  Single  Points  of  Contact 
(SPOCs)  to  which  applicants  must 
submit  review  copies  of  their  proposals 
are  listed  in  part  VI,  appendix  H. 

Legislation  referenced  in  Part  I. 
section  B  of  this  announcement  may  be 
found  in  major  public  Ubraries  and  at 
the  ACF  Regional  Offices  listed  in  part 
VI,  appendix  F  at  the  end  of  this 
announcement. 

Additional  copies  of  this 
announcement  may  be  obtained  from 
the  ACF  Regional  Offices  or  by  calling 
the  telephone  number  listed  at  the 
beginning  of  this  aimouncement 
Further  general  information  may  be 
obtained  frtnn  the  Training  and 
Technical  Assistance  Providers  Usted  in 
part  VI,  appendix  G. 

F.  Application  Consideration 

All  applications  which  are  complete 
and  conform  to  the  requirements  of  this 


program  announcement  will  be  subject 
to  a  competitive  review  and  evaluation 
process  against  the  specific  criteria 
outlined  in  Part  II  of  this  announcement 
and  the  specific  Minimum 
Requirements  for  Project  Design 
contained  in  Part  ID  of  this 
announcement.  This  review  will  be 
conducted  in  Washington,  DC  by  teams 
of  non-Federal  experts  knowledgeable 
in  the  areas  of  youth  development  and/ 
or  human  service  programs. 
Applications  for  a  Basic  Center  grant 
will  be  reviewed  competitively  only 
with  other  applications  from  the  same 
State.  Applications  for  E>rug  Abuse 
Prevention.  Transitional  Living  and 
Demonstration  grants  will  be  reviewed 
as  a  part  of  a  national  competition. 

The  non-Federal  experts  will  review 
the  applications  based  on  the  Evaluation 
Criteria  listed  in  Part  II  of  this 
announcement  and  the  specific 
Minimum  Requirements  for  Project 
Design  contained  in  Part  lU  of  this 
announcement  and  will  assign  a  score  to 
each  application.  The  results  of  the 
competitive  review  will  be  analyzed  by 
Federal  staff  who,  in  consultation  with 
ACF  Regional  officials,  will  select  those 
applications  to  be  recommended  for 
funding  to  the  Commissioner,  ACYF. 

The  Commissioner  will  make  the  final 
selection  of  the  applicants  to  be  funded. 
As  required  by  runaway  and  homeiesa 
youth  legislation,  priority  for  funding 
will  be  given  to  agencies  with 
demonstrated  experience  in  providing 
direct  services  to  runaway  and  homeless 
youth.  However,  current  grantees 
ending  a  three-year  funding  period,  and 
applying  as  a  new  applicant  leu  funds 
under  this  program  announcement,  are 
reminded  that  when  the  current  project 
period  ends  so  does  the  funding 
agency's  obligation  for  future  awards. 
As  in  past  program  announcements. 
Criterion  3,  Approach,  requires 
applicants  to  discuss  how  their  project 
will  be  maintained  after  termination  of 
Federal  support. 

In  addition  to  scores  assigned  by  non- 
Federal  reviewers,  consideration  also 
will  be  given  to  adequate  geographic 
distribution  of  services  and  the 
Commissioner  may  show  preference  for 
applications  proposing  services  in  areas 
that  would  not  otherwise  be  served.  The 
Commissioner  also  may  elect  to 
consider  an  appUcant's  p>ast 
performance  in  providing  services  to 
runaway  and  homeless  youth  and  also 
may  elect  not  to  fund  any  applicants 
having  known  management,  fiscal  or 
other  problems  which  make  it  unlikely 
that  they  would  be  able  to  provide 
effective  services. 

Grant  awards  fur  Basic  Center,  Drug 
Abuse  Prevention  Programs  and 
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Demonstration  Projects  will  be  made 
September  30, 1993.  Grant  awards  for 
Transitional  Living  Programs  will  be 
made  after  October  1, 1993.  Successful 
applicants  will  be  notified  through  the 
issuance  of  a  Financial  Assistance 
Award  which  will  set  forth  the  amount 
of  funds  granted,  the  terms  and 
conditions  of  the  grant,  the  effective 
date  of  the  grant,  the  budget  period  for 
which  support  will  be  given,  the  non- 
Federal  share  to  be  provided,  and  the 
total  project  period  for  which  support  is 
contemplated. 

Organizations  whose  applications  will 
not  be  funded  %vill  be  notified  of  that 
decision  in  writing  by  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Families.  Every 
effort  will  be  made  to  notify  all 
unsuccessful  applicants  as  soon  as 
possible  after  final  decisions  are  made, 
including  grantees  whose  three  year 
project  period  ends  in  FY  1993. 

Part  V.  Application  Assembly  and 
Submiasion 

Applicants  applying  for  more  than 
one  runaway  and  homeless  youth  grant 
(Basic  Center,  Drug  Abuse  Prevention, 
Transitional  Living  and/or 
Demonstrations)  must  submit  a  separate 
and  complete  application  for  each 
program.  Applications  that  combine 
more  than  one  program  in  a  single 
proposal  will  not  be  reviewed. 

A.  Contents  of  Application.  Each 
application  must  contain  the  following 
items  in  the  order  listed: 

1.  Application  for  Federal  Assistance 
(Standard  Form  424,  REV  4-68)  (page  i). 

2.  Budget  hiformation  (Standard  Form 
424A.  REV  4-«8)  (pages  ii-iii). 

3.  Budget  Justification  (Type  on 
standard  size  plain  white  paper)  (pages 
iv-v). 

4.  Assurances — Non-Construction 
Programs  (Standard  Form  424B,  REV  4- 
88)  (pages  ix-x). 

5.  Certification  Regarding  Lobbying 
(page  xi). 

6.  Program  Narrative  Statement  (pages 
1  and  following;  40  pages  maximum, 
double-spaced).  SPECL\L  NOTE: 
APPUCANTS  ARE  STRONGLY 
ENCOURAGED  TO  LIMIT  THE 
PROGRAM  NARRATIVE  STATEMENT 
PORTION  OF  THE  APPUCATION  TO 
40  DOUBLE-SPACED  PAGES. 

7.  Organizational  Capability 
Statement  (pages  vi-viii). 

8.  Supporting  Documents  (pages  SD- 
1  and  following;  10  pages  maximum, 
exclusive  of  letters  of  support  or 
agreement). 

B.  Instructions  for  Preparing 
Application  Components 

1.  Standard  Forms  424  and  424A: 
Follow  the  instructions  in  Part  VI, 


Appendix  L  In  Item  8  of  Form  424, 
check  "New."  In  Item  10  of  the  424, 
clearly  identify  the  Catalog  of  Federal 
Domestic  Assistance  Program  Number 
and  Title  for  the  program  for  which 
funds  are  being  requested  (93.623, 
Runaway  and  Homeless  Youth  Basic 
Center  Program;  93.657,  Drug  Abuse 
Prevention  Program  for  Rimaway  and 
Homeless  Youth;  or  93.550,  Transitional 
Living  Program  for  Homeless  Youth. 
Applicants  applying  for  Demonstration 
Projects  must  use  the  number  and  title 
for  the  Runaway  and  Homeless  Youth 
Basic  Center  Program,  93.623. 

In  Item  11  of  the  424,  identify  the 
Priority  Area  (IV,  A,  B,  C,  Dl,  D2,  D3  or 
D4)  and  the  program  name  (Basic 
Center,  Drug  Abuse  Prevention  Program, 
Transitional  Living  or  a  Demonstration 
Project)  which  the  application  is 
addiressing. 

2.  Budget  Justification:  Provide 
breakdowns  for  major  budget  categories 
and  justify  significant  costs.  List 
amounts  and  sources  of  all  funds,  b^th 
Federal  and  non-Federal,  that  will  be 
used  for  this  project. 

3.  Standard  Form  424B.  Certification 
Regarding  Drug-Free  Workplace, 
Certification  Regarding  Debarment,  and 
Certification  Regarding  Lobbying.  Of 
these  forms,  only  the  Standard  Form 
424B  and  the  Certification  Regarding 
Lobbying  need  to  be  signed  and 
retimied  with  the  application. 

4.  Program  Narrative  Statement:  Use 
the  Evaluation  Criteria  in  Part  II  as  a 
way  to  organize  the  Narrative.  Be  sure 
to  address  all  the  specifics  contained  in 
the  appropriate  Priority  Area 
Description  in  Part  HI,  especially  the 
information  described  under  Minimum 
Requirements  for  Project  Design. 

5.  Organizational  Capability 
Statement:  Applicants  must  provide  a 
description  (no  more  than  three  pages, 
double-spaced)  of  how  the  applicant 
agency  is  organized  and  the  types, 
quantities  and  costs  of  services  it 
provides,  including  services  to  clients 
other  than  runaway  and  homeless 
youth.  For  the  prior  year,  list  all 
contracts  with  or  funds  received  from 
probation  and/or  welfare  agencies. 
Provide  an  organizational  chart  showing 
any  superordinate.  parallel,  or 
subordinate  agencies  to  the  specific 
agency  that  will  provide  direct  services 
to  runaway  and  homeless  youth,  and 
summarize  the  purposes,  clients  and 
overall  budgets  of  these  other  agencies. 
If  the  agency  has  multiple  sites,  list 
these  sites.  If  the  agency  is  a  recipient 
of  funds  from  the  Administration  on 
Children,  Youth  and  Families  for 
services  to  nmaway  and  homeless  youth 
for  programs  other  than  that  applied  for 
in  tnis  application,  show  how  the 


services  supported  by  these  funds  are  or 
Mnll  be  integrated  with  the  existing 
services.  Discuss  the  experience  of  the 
applicant  organization  in  providing 
services  to  runaway  and  homeless 
youth. 

6.  Supporting  I>ocu mentation:  The 
maximum  for  supporting 
documentation  is  10  pages,  double 
spaced,  exclusive  of  letters  of  support  or 
agreement.  These  documents  might 
include  resumes,  newsclippings, 
evidence  of  the  program's  efforts  to 
coordinate  youth  services  at  the  local 
level,  etc.  Documentation  over  the  ten 
page  limit  will  not  be  reviewed. 
Applicants  may  Include  as  many  letters 
of  support  or  agreement  as  are 
appropriate. 

C.  Application  Submission 

To  be  considered  for  a  grant,  each 
applicant  must  submit  one  signed 
original  and  two  additional  copies  of  the 
grant  application,  including  all 
attachments,  to  the  application  receipt 
point  specified  below.  The  original  copy 
of  the  application  must  have  original 
signatures,  signed  in  black  ink.  Each 
copy  must  be  stapled  (back  and  front)  in 
the  upper  left  comer.  All  copies  of  a 
single  application  must  be  submitted  in 
a  single  package. 

Because  each  application  will  be 
dupUcated  by  the  government,  do  not 
use  or  include  separate  covers,  binders, 
chps,  tabs,  plastic  inserts,  maps, 
brochures  or  any  other  items  that  caimot 
be  processed  easily  on  a  photocopy 
machine  with  an  automatic  feed.  Do  not 
bind,  clip,  fasten  or  in  any  way  separate 
subsections  of  the  application, 
including  supporting  documentation. 

1.  Closing  Date  for  the  Receipt  of 
Applications 

The  closing  dates  for  receipt  of 
applications  for  the  grant  programs 
contained  in  this  announcement  are: 
BC— July  2. 1993;  DAPP— July  19. 1993; 
TLP— August  2, 1993;  and  RHYD— 
August  2, 1993. 

Applications  may  be  submitted  to  the 
following  address:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  200  Independence 
Avenue,  S.W..  room  341^,  Washington, 
DC  20201.  Attn:  Maiso  Bryant,  ACF-92- 
ACYF/RHYP.  (Hand  delivered 
applications  will  be  accepted  during  the 
normal  working  hours  of  9  a.m.  to  5:30 
p.m.,  Monday  through  Friday.) 

Envelopes  containing  applications 
must  clearly  indicate  the  specific 
program  that  the  application  is 
addressing:  Runaway  and  Homeless 
Youth  Basic  Center  Program  (BC),  Drug 
Abuse  Prevention  Program  (DAPP). 
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Transitional  Living  Program  for 
Homeless  Youth  (TIP)  or  Runaway  and 
Homeless  Youth  Demonstration  Project 
(RHYD). 

2.  Deadline  for  Submission  of 
Applications 

a.  Deadline.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

i.  Received  on  or  before  the  deadline 
date  at  the  above  address,  or 

ii.  Sent  on  or  before  the  deadline  date 
and  received  bv  the  granting  agency  in 
time  for  the  independent  review  under 
DHHS  GAM  1-62.  (Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service  as 
proof  of  timely  mailing.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.) 

b.  Late  applications.  Applications 
which  do  not  meet  the  criteria  stated 
above  are  considered  late  applications. 
The  Administration  for  Children  and 
Families  (ACF)  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

c.  Extension  of  deadline.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  earthquakes,  floods  or  hurricanes, 
•itc,  or  when  there  is  a  widespread 
disruption  of  the  mails.  However,  if 
ACF  does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

3.  Checklist  for  a  Complete  Application 

— One  original  application  signed  in 
black  ink  and  dated  plus  two  copies; 

—A  completed  SPOC  certification  with 
the  date  of  SPOC  contact  entered  in 
Item  16  on  page  1  of  SF  424,  if 
apjplicable. 

— SF  424  (The  original  application  must 
have  the  word  "ORIGINAL"  hand 
printed  in  bold  block  letters  at  the  top 
margin  of  its  SF  424. 

— SF  424A: 

—Budget  Justification; 

— SF  424B; 

— Certification  Regarding  Lobbying; 

— Program  Narrative  Statement 
(maximum  of  40  double-spaced 
pages);  and 

— Organizational  Capability  Statement 
(maximum  of  three  pages  double- 
spaced); 

— Supporting  Documents  (maximum  of 
10  pages  double-spaced). 

{Catalog  of  Federal  Domestic  Assistance 

Number  93.623,  Runaway  and  Homeless 

Youth  Program;  Number  93.657,  Drug 

Abuse  Prevention  Program  for  Runaway 

and  Homeless  Youth;  and  Number 

93.550,  Transitional  Living  Program  for 

Homeless  Youth.) 


Dated:  May  7, 1993. 
Jowph  A.  Mottola, 

Acting  Commissioner,  Administration  on 
Childnn,  Youth  andFamUie§. 

Part  VI.  Appendices 

Appendix  A.  Basic  Canter  Program 
Peifonnance  Standards 

Program  Performance  Standards 

LPurpose 

The  Program  Performance  Standards 
established  by  the  Bureau  for  its  funded 
centers  relate  to  the  basic  program 
components  enumerated  in  section  317 
of  the  Runaway  and  Homeless  Youth 
Act  and  as  further  detailed  in  the 
Regulations  and  Program  Guidance 
governing  the  implementation  of  the 
Act.  They  address  the  methods  and 
processes  by  which  the  needs  of 
nmaway  and  homeless  youth  and  their 
families  are  being  met,  as  opposed  to  the 
outcome  of  the  services  provided  on  the 
clients  served. 

The  terms  "program  performance 
standard,"  "criterion,"  and  "indicators" 
are  used  throughout  both  the  instrument 
and  the  instructions.  These  terms  are 
defined  as  follows: 

Program  Performance  Standard:  The 
general  principle  against  which  a 
judgment  can  be  made  to  determine 
whether  a  service  or  an  administrative 
component  has  achieved  a  particular 
level  of  attainment. 

Criterion:  A  specific  dimension  or 
aspect  of  a  program  performance 
standard  which  helps  to  define  that 
standard  and  which  is  amendable  to 
direct  observation  or  measiirement. 

Indicator:  The  specific  documentation 
which  demonstrates  whether  a  criterion 
(or  an  aspect  of  a  criterion)  is  being  met 
and  thereby  the  extent  to  which  a 
specific  aspect  of  a  standard  is  being 
met. 

Fourteen  program  performance 
standards,  with  related  criteria,  are 
established  by  the  Bureau  for  the 
projects  funded  under  the  Runaway  and 
Homeless  Youth  Act.  Nine  of  these 
standards  relate  to  service  components 
(outreach,  individual  intake  process, 
temporary  shelter,  individual  and  group 
counseling,  family  counseling,  service 
linkages,  aftercare  services,  recreational 
programs,  and  case  disposition),  and 
five  to  administrative  functions  or 
activities  (staffing  and  staff 
development,  youth  participation, 
individual  client  files,  ongoing  project 
planning,  and  board  of  directors/ 
advisory  body). 

Although  fiscal  management  is  not 
Included  as  a  program  performance 
standard,  it  is  viewed  by  FYSB  as  being 
an  essential  element  in  the  operation  of 


its  funded  projects.  Therefore,  as 
validation  visits  are  made,  the  Regional 
ACF  specialist  and/or  staff  from  the 
Office  of  Fiscal  Operations  will  also 
review  the  project's  financial 
management  activities. 

FYSB  views  these  program 
performance  standards  as  constituting 
the  minimum  standards  to  which  its 
funded  projects  should  conform.  The 
primary  assumption  underlying  the 
program  performance  standards  is  that 
the  service  and  administrative 
components  which  are  encompassed 
within  these  standards  are  integral  (but 
not  sufficient  in  themselves)  to  a 
program  of  services  which  effectively 
addresses  the  crisis  and  long-term  needs 
of  runaway  and  homeless  youth  and 
their  fomilies. 

The  program  performance  standards 
are  designed  to  serve  as  a 
developmental  tool,  and  are  to  be 
employed  by  both  the  project  staff  and 
the  Regional  ACF  staff  specialists  in 
identifying  those  service  and 
administrative  components  and 
activities  of  individual  projects  which 
require  strengthening  and/or 
development  either  through  internal 
action  on  the  part  of  staff  or  through  the 
provision  of  external  technical 
assistance. 

n.  Program  Performance  Standards  and 
Criteria 

The  following  constitute  the  program 
performance  standards  and  criteria 
established  by  the  Bureau  for  its  funded 
centers.  Each  standard  is  numbered,  and 
each  criterion  is  listed  after  a  lower  case 
letter. 

1.  Outreach 

The  project  shall  conduct  outreach 
efforts  directed  towards  community 
agencies,  youth  and  parents. 

2.  Individual  Intake  Process 

The  project  shall  conduct  an 
individual  intake  process  with  each 
youth  seeking  services  from  the  project. 
The  individual  intake  process  shall 
provide  for 

a.  Direct  access  to  project  services  on 
a  24-hour  basis. 

b.  The  identification  of  the  emergency 
service  needs  of  each  youth  and  the 
provision  of  the  appropriate  services 
either  directly  or  through  referrals  to 
community  agencies  and  individuals. 

c.  An  explanation  of  the  services 
which  are  available  and  the 
requirements  for  participation,  and  the 
securing  of  a  voluntary  commitment 
from  each  youth  to  participate  in  project 
services  prior  to  admitting  the  youth 
into  the  project 
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d.  The  recording  of  basic  background 
information  on  each  youth  admitted 
into  the  project. 

e.  The  assignment  of  primary 
responsibility  to  one  staff  member  for 
coordinating  the  services  provided  to 
each  youth. 

f.  Tne  contact  of  the  parentis)  or  legal 
guardian  of  each  youth  provided 
temporary  shelter  within  the  timeframe 
established  by  State  law  or,  in  the 
absence  of  State  requirements, 
preferably  within  24  but  within  no  more 
than  72  hours  following  the  youth's 
admission  into  the  project. 

3.  Temporary  Shelter 

The  project  shall  provide  temporary 
shelter  and  food  to  each  youth  admitted 
into  the  project  and  reqiiesting  such 
services. 

a.  Each  facility  in  which  temporary 
shelter  is  provided  shall  be  in 
compliance  with  State  and  local 
licensing  requirements. 

b.  Eacn  facility  in  which  temporary 
shelter  is  provided  shall  accommodate 
no  more  than  20  youth  at  any  given 
time. 

c.  Temporary  shelter  shall  normally 
not  be  provided  for  a  period  exceeding 
two  weeks  during  a  given  stay  at  the 
project. 

d.  Each  facility  in  which  temporary 
shelter  is  provided  shall  make  at  least 
two  meals  per  day  available  to  youth 
served  on  a  temporary  shelter  basis. 

e.  At  least  one  adult  shall  be  on  the 
premises  whenever  youth  are  using  the 
temporary  shelter  facility. 

4.  Individual  and  Gmup  Counseling 

The  project  shall  provide  individual 
and/ or  group  counseling  to  each  youth 
admitted  into  the  project. 

a.  Individual  and/or  group  counseling 
shall  be  available  daily  to  each  youth 
admitted  into  the  project  on  a  temporary 
shelter  basis  and  requesting  such 
counseling. 

b.  Individual  and/or  group  counseling 
shall  be  available  to  each  youth 
admitted  into  the  project  on  a  non- 
lesidmitial  basis  and  requesting  such 
counseling. 

c  The  individual  and/or  group 
counseling  shall  be  provided  by 
qualiHed  staff. 

5.  Family  Counseling 

The  project  shall  make  family 
counseling  available  to  each  parent  or 
legal  guardian  and  youth  admitted  into 
the  project 

a.  Family  counseling  shall  be 
provided  to  each  parent  or  legal 
guardian  and  youth  admitted  into  the 
project  and  requesting  such  services. 

b.  The  family  counseling  shall  be 
provided  by  qualified  stafl 


6.  Service  Linkages 

The  project  shall  establish  and 
maintain  linkages  with  community 
agencies  and  individuals  for  the 
provision  of  those  services  which  are 
required  by  youth  and/or  their  families 
but  which  are  not  provided  directly  by 
the  centers. 

a.  Arrangements  shall  be  made  with 
community  agencies  and  individuals  for 
the  provision  of  alternative  living 
arrangements,  medical  services, 
psychological  and/or  psychiatric 
services,  and  the  other  assistance 
required  by  youth  admitted  into  the 
project  and/or  by  their  families  which 
are  not  provided  directly  by  the  project 

b.  Specific  efforts  shall  be  conducted 
by  the  project  directed  toward 
establishing  working  relationships  with 
law  enforcement  and  other  juvenile 
justice  system  personnel. 

7.  Aftercare  Services 

The  project  shall  provide  a  continuity 
of  services  to  all  youth  served  on  a 
temporary  shelter  basis  and/or  their 
families  following  the  termination  of 
such  temporary  shelter  both  directly 
and  through  referrals  to  other  agencies 
and  individuals. 

8.  Recreational  Program 

The  project  shall  provide  a 
recreational-leisure  time  schedule  of 
activities  for  youth  admitted  to  the 
project  for  residential  care. 

9.  Case  Disposition 

The  project  shall  determine,  on  an 
individual  case  basis,  the  disposition  of 
each  youth  provided  temporary  shelter, 
and  shall  assure  the  safe  arrivaJ  of  each 
youth  home  or  to  an  alternative  living 
arrangement. 

a.  To  the  extent  feasible,  the  project 
shall  provide  for  the  active  involvement 
of  the  youth,  the  parent(s)  or  legal 
guardian,  and  the  staff  in  determining 
what  living  arrangement  constitutes  the 
best  interest  of  each  youth. 

b.  The  project  shall  assure  the  safe 
arrival  of  each  youth  home  or  to  an 
alternative  living  arrangement, 
following  the  termination  of  the  crisis 
services  provided  by  the  project,  by 
arranging  for  the  transportation  of  the 
youth  if  he/she  will  be  residing  within 
the  area  served  by  the  project;  or  by 
arranging  for  the  meeting  and  local 
transportation  of  the  youth  at  his/her 
destination  if  he/she  will  be  residing 
beyond  the  area  served  by  the  project 

c.  The  project  shall  verify  the  arrival 
of  each  youth  who  is  not  accompanied 
home  or  to  an  alternative  living 
arrangement  by  the  parent(s)  or  legal 
giiardian,  project  staff  or  other  agency 


staff  within  12  hours  after  his/her 
scheduled  arrival  at  his/her  destination. 

10.  Staffing  and  Staff  Development 

Each  center  is  required  to  develop  and 
maintain  a  plan  for  staffing  and  staff 
development. 

a.  The  project  shall  operate  under  an 
affirmative  action  plan. 

b.  The  project  shall  maintain  a  written 
staffing  plan  which  indicates  the 
nimiber  of  paid  and  volimteer  staff  in 
each  job  category. 

c.  The  project  shall  maintain  a  written 
job  description  for  each  paid  and 
volimteer  staff  function  which  describes 
both  the  major  tasks  to  be  performed 
and  the  qualifications  required. 

d.  The  project  shall  provide  training 
to  all  paia  and  volunteer  staff  (including 
youth)  in  both  the  procedures  employed 
by  the  project  and  in  specific  skill  areas 
as  determined  by  the  project. 

e.  The  project  shall  evaluate  the 
performance  of  each  paid  and  volunteer 
staff  member  on  a  regular  basis. 

f.  Case  supervision  sessions,  involving 
relevant  project  staff,  shall  be  conducted 
at  least  weekly  to  review  current  cases 
and  the  types  of  counseling  and  other 
services  which  are  being  provided. 

11.  Youth  Participation 

The  center  shall  actively  involve 
youth  in  the  design  and  delivery  of  the 
services  provided  by  the  project. 

a.  Youth  shall  be  involved  in  the 
ongoing  planning  efforts  conducted  by 
the  project. 

b.  Youth  shall  be  involved  in  the 
delivery  of  the  services  provided  by  the 
project. 

12.  Individual  Client  Files 

The  project  shall  maintain  an 
individual  file  on  each  youth  admitted 
into  the  project. 

a.  The  client  file  maintained  on  each 
youth  should,  at  a  minimum,  include  an 
intake  form  which  minimally  contains 
the  basic  background  information 
needed  by  FYSB;  counseling  notations; 
information  on  the  services  provided 
both  directly  and  through  referrals  to 
community  agencies  and  individuals; 
disp>osition  data;  and,  as  applicable,  any 
follow-up  and  evaluation  data  which  are 
compiled  by  the  center. 

b.  The  file  on  each  client  shall  be' 
maintained  by  the  project  in  a  secxira 
place  and  sh^  not  be  disclosed  without 
the  written  permission  of  the  client  and 
his/her  parent(s]  or  legal  guardian 
except  to  project  staff,  to  the  funding 
agencyCies)  and  its(their)  contractor(s), 
and  to  a  court  involved  in  the 
disposition  of  criminal  charges  against 
the  youth. 
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13.  Ongoing  Center  Planning 

The  center  shall  develop  a  written 
plan  at  least  annually. 

a.  At  least  annually,  the  project  shall 
review  the  crisis  counseling,  temporary 
shelter,  and  aftercare  needs  of  the  youth 
in  the  area  served  by  the  center  and  the 
existing  services  which  are  available  to 
meet  these  needs. 

b.  The  project  shall  conduct  an 
ongoing  evaluation  of  the  impact  of  its 
services  on  the  youth  and  families  it 
serves. 

c  At  least  annually,  the  project  shall 
review  and  revise,  as  appropriate,  its 
goals,  objectives,  and  activities  based 
upon  the  data  generated  through  both 
the  review  of  youth  needs  and  existing 
services  (13a)  and  the  follow-up 
evaluations  (13b). 

d.  The  project's  planning  process 
shall  be  open  to  all  paid  and  volunteer 
staff,  youtii,  and  members  of  the  Board 
of  Directors  and/or  Advisory  Body. 

14.  Board  of  Directors/Advisory  Body 
(Optional) 

It  is  strongly  recommended  that  the 
centers  have  a  Board  of  Directors  or 
Advisory  Body. 

a.  The  membership  of  the  project's 
Board  of  Directors  or  Advisory  Body 
shall  be  composed  of  a  representative 
cross-section  of  the  community, 
including  youth,  parents,  and  agency 
representatives. 

b.  Training  shall  be  provided  to  the 
Board  of  Directors  or  Advisory  Body 
designed  to  orient  the  members  to  the 
goals,  objectives,  and  activities  of  the 
project. 

c.  The  Board  of  Directors  or  Advisory 
Body  shall  review  and  approve  the 
overall  goals,  objectives,  and  activities 
of  the  project,  including  the  written 
plan  developed  under  standard  13. 

Appendix  B.  National  Runaway 
Switchboard 

The  NaUonal  Runaway  Switchboard: 

•  Facilitates  communication  among 
youth,  their  families  and  youth  and 
community-based  resources  through 
conference  calling  services. 

•  Provides  crisis  intervention 
counseling  and  message  delivery 
services  to  at-risk  youth  and  their 
families. 

•  Provides  information  and  referral 
services  to  at-risk  youth  and  their 
families  on  youth  serving  agencies  using 
a  computerized  national  resource 
directory. 

•  Conducts  an  annual  conference  for 
local  switchboard  service  provides. 

The  Switchboard  distributes 
information  brochures,  posters,  a 
newsletter,  and  public  service 


announcements.  For  more  information, 
contact  the  National  Runaway 
Switchboard,  3080  North  Lincohi. 
Chicago,  IL  60657;  telephone  1-800- 
621-4000. 

Appendix  C  Naticmal  Qearinghouaa  on 
Runaway  and  Homeleu  Youth 

The  Family  and  Youth  Services 
Bureau  (FYSB)  established  NCRHY  in 
June  1992  in  response  to  the  need  for  a 
central  source  of  information  on 
runaway  and  homeless  youth  and  the 
provision  of  services  to  that  client 
population.  As  a  national  resource  for 
youth  service  professionals, 
policymakers  and  the  general  public. 
NCRHY  ofl'ers  the  following  specific 
services: 

Through  its  information  line, 
bibliographic  and  FYSB  program 
databases  and  special  mailings,  NCRHY 
distributes  information  about  successful 
program  approaches,  available  resources 
and  current  activities  relevant  to 
runaway  and  homeless  youth 
organizations. 

NCRHY  develops  semi-annual 
briefing  packages  to  inform  the  field 
about  new  developments,  ideas  and 
issues  related  to  services  to  nmaway 
and  homeless  youth.  It  also  produces 
informational  packets  on  FYSB 
programs  and  reports  on  critical  issues, 
best  practices  and  model  programs. 

NCRHY  facilitates  FYSB-sponsored 
forums,  bringing  together  experts  in  the 
field  to  discuss  critical  issues  and 
develop  strategies  for  addressing  the 
causes  and  consequences  of  runaway 
episodes  and  homelessness. 

NCRHY  will  assist  FYSB  in 
collaborating  with  national.  State  and 
local  organizations  on  youth-related 
policy  and  program  Initiatives. 

For  more  information,  please  contact 
the  National  Clearinghouse  on  Runaway 
and  Homeless  Youth,  P.O.  Box  13505, 
Silver  Spring,  Maryland  20911-3505. 
telephone  (301)  608-8098. 

Appendix  D.  Runaway  and  Homeless 
Youth  Continuation  Grantees 

The  following  grantees  are  expected 
to  receive  continuation  grants  in  FY 
1993  and  are  NOT  eligible  to  apply  for 
funds  under  this  announcement. 

D.l:  Basic  Center  Programs  br 
Runaway  and  Homeless  Youth 
Grantees  Ineligible  for  New  FY  1993 
Funding 

Region  I 

Co/inect/cuf 

The  Youth  Shelter,  105  Prospect  Street. 
Greenwich,  CT  06830,  Shari  Shapiro. 
(203) 661-2594. 


Youth  Continuum,  Inc.,  54  Meadow 

Street,  New  Haven,  CT  06519,  David 

Sorensan,  (203)  562-3396. 
Council  of  Churches,  126  Washington 

Avenue,  Bridgeport,  CT  06604,  John 

Cottrell,  (203)334-1121. 
Quinebaug  Valley  Youth  and  Family 

Services,  P.O.  Box  812.  North 

Grosvenordale.  CT  06255,  Pamela 

Brown,  (203)  774-1122. 

Maine 

New  Beginnings,  491  Maine  Street, 

Lewiston,  ME  04240.  Barbara 

Kawliche,  (207)  946-7272. 
Youth  and  Family  Services,  P.O.  Box 

502,  Skowhegan,  ME  04976,  Ronald 

Herbert,  (207)  474-8311. 
Youth  Alternatives  of  Southern  Maine. 

17  Lancaster  Street,  Portland.  ME 

04101,  Mike  Tarpinian.  (207)  874- 

1175. 

Massachusetts 

The  Bridge,  47  West  Street,  Boston,  MA 

02111.  Sister  Barbara  Whelan,  (617) 

423-9575. 
Wayside  Community  Programs,  4 

Thurber  Street,  Framingham,  MA 
01701,  Eric  Masi,  (508)  879-9800. 
Brookline  Community  Mental  Health 

Center,  43  Garrison  Road,  Brookline, 

MA  02146,  Cynthia  Price,  (617)  277- 

8107. 
Access  House.  Inc..  P.O.  Box  748.  East 

Falmouth.  MA  02536.  June  Mendell, 

(508) 548-7085. 
Riveraide  Community  Mental  Health, 

450  Washington  Street,  Dedham,  MA 

02026,  Susan  Sawyer,  (617)  244-4802. 

New  Hampshire 

Child  and  Family  Services,  99  Hanover 
Street,  Manchester,  NH  03101,  A. 
Reed  Carver,  (603)  668-1920. 

Rhode  Island 

Stopover  Sheltere,  Box  553,  Portsmouth. 
RI 02871,  Peter  Marshall,  (401)  683- 
1824. 

Vennont 

Washington  County  Youth  Service 
Bureau,  P.O.  Box  627,  Montpelier.  VT 
05602.  Tom  Howard,  (802)  229-9151. 

Region  n 

New  Jersey 

Together,  301  Green  Tree  Road, 

Glassboro,  NJ  08080,  Susan  Sasser, 

(609) 881-6100. 
Tri-County  Youth  Services,  435  Main 

Street,  Paterson,  NJ  07501,  Gail 

Manning,  (201)  881-0280. 
Youth  Coordinating  Council,  306 

Brookline  Avenue.  Cherry  Hill.  NJ 

08002,  Eleanor  Stofman,  (609)  663- 

2020. 
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Somerset  Youth  Shelter,  49  foahma 
Avenue,  Bridgewater,  N}  08807, 
JeArey  Fetzko,  (201)  528-6605. 

Ocean's  Hobor  House,  2445  WiiMlaor 
Avenue,  Tonu  River.  NJ 

08753.  Susan  Jones.  (908)  929-0660. 

Anchor  House,  482  Centre  Street. 
Trenton,  N)  08611,  Judith  Hutton, 
(609) 396-8329. 

Crossroads,  Box  321,  Lumberton,  N) 
08048,  Gregory  Roane,  (600)  261- 
5400. 

Group  Hoaras  of  CamcWi  County.  35  S. 
29th  Street.  Camden.  NJ  08105, 
Sandra  Mengestu,  (609)  541-0283. 

New  York 

Dutchess  County  Youth  Bureau,  27  High 

Street.  Poughkaepsie,  NY  12601. 

Betsy  Brockway.  (914)  485-1001. 
Center  for  Youth  Services,  258 

Alexander  Street,  Rochester,  NY 

14607.  Robert  McKee,  (716)  473-2464. 
Society  for  Seamen's  Children,  25  Hyatt 

Street.  Staten  Island.  NY  10301,  Ann 

Deinhardt.  (718)  447-7740. 
Hillside  Children's  Center  1183  Monroe 

Avenue  Rochester.  NY  14620,  James 

Cotter.  (716)  473-5150. 
University  Settlement.  184  Eldridge 

Street.  New  York,  NY  10002,  Michael 

Zisser.  (212)  674-9120. 
Catholic  Charities  of  Ogdenburg.  380 

Arlington  Street.  Watertown.  NY 

13601.  Anne  Boulter  [)avis,  (315) 

788-4300. 
St.  Agatha  Home,  135  Convent  Road, 

Nanuet,  NY  10954.  Rosemarie 

Crisstello,  (914)  623-3461. 
Project  Equinox.  214  Lark  Street. 

Albany,  NY  12210,  Judith  Watson. 

(518) 434-6135. 
Compass  House.  370  Linwood  Avenue, 

Buffelo.  NY  14209.  Janell  Wilson. 

(716)  886-1351. 
Town  of  Huntington  Youth  Bureau.  423 

Park  Avenue.  Huntington,  NY  11743, 

Paul  Lowery.  (516)  351-3061. 
YWCA  of  Bingham  ton/Broome  County, 

80  Hawley  Street,  Binghamton,  NY 

13901,  Lynn  Atkinson,  (607)  772- 

2365. 
Family  of  Woodstock.  P.O.  Box  3516. 

Kingston,  NY  12401.  Joan  Mayer, 

(914)  331-7080. 
Chautauqua  Opportunities,  188  South 

Erie  Street,  Mayville.  NY  14757, 

Douglas  Fricke,  (716)  753-2117. 
Emergency  Housing  Group,  141 

Monhagen  Avenue,  Middletown,  NY 

10940.  John  Harper,  (914)  343-7115. 
Oswego  County  Opportunities.  223 

Oneida  Street.  Fulton,  New  York 

13069.  Jan  Resneck.  (315)  598-4724. 

Puerto  Rico 

The  Salvation  Army,  1327  Americo 
Miranda  Avenue,  Caparra  Terrace,  PR 
00619,  Majorie  Yambo.  (809)  781- 
6883. 


Centre  De  Serricioe  A  La  Juventud.  Box 
9368  Cotto  Station,  Aredbo,  VR 
00613,  hRdra  Torres-Ntetinzex,  (809) 
878-8778. 

Virgin  Islands 

Caribbean  Behavioral  Institute,  P.O.  Box 
1547,  Kingshill.  St.  Croix.  VI 00851, 
Chester  Copamann,  (809)  773-5113. 

Region  m 

Delaware 

Aid  in  Dover,  838  Walker  Road,  Suite 

2B-1.  Dover,  Effi  19901.  Beverly 

Williams.  (302)  734-7610. 
Child,  Inc.,  507  Philadelphia  Pike, 

Wilmington,  DE  19809.  Joseph 

DellX)lio,  (302)  762-8989. 

District  of  Columbia 

Sasha  Bruce  Youthwork,  1022  Maryland 
Avenue,  N.E.,  Washington,  DC  20(X)2. 
Deborah  Shore.  (202)  675-9340. 

Latin  American  Youth  Center,  3045 — 
15th  Street.  N.W..  Washington,  DC 
20009.  Lori  Kaplan,  (202)  483-1140. 

Maryland 

Southern  Area  Youth  Services,  P.O.  Box 

44408.  Friendly,  MD  20744.  Robert 

Jones.  (301)  292-3825. 
Youth  Resources  Center,  7300  New 

Hampshire  Avenue.  Takoma  Park,  MD 

20912,  Holger  Kjeldsen,  (301)  77»- 

1257. 
Fellowship  of  Li^ts,  Inc.  1300  North 

Calvert  Street,  Baltimore,  MD  21202. 

Ross  Pologe.  (301)  837-8155. 
Boys  and  Girls  Home,  9601  Colesville 

Road.  Silver  Spring.  MD  20901, 

Quanah  Parker,  (301)  58»-8444. 
First  Step,  Inc.,  8303  Liberty  Road. 

Baltimore,  MD  21224.  David 

Goldman.  (301)  521-4141. 

Pennsylvania 

Centre  County  Youth  Service,  410  S. 

Fraser  Street.  State  College.  PA  16801. 

Norma  Keller.  (814)  237-5731. 
Valley  Youth  House  Committee,  539 

Eighth  Avenue.  Bethlehem.  PA  18018. 

David  Gilgoff,  (215)  691-120a 
Whale's  Tale,  250  Shady  Avenue. 

Pittsburgh,  PA  15206.  Linda  Colling. 

(412) 661-1800. 
Youth  Services,  Inc.  410  N.  34th  Street. 

Philadelphia,  PA  19104,  Laurine 

Ward.  (215)  222-3262. 
Family  and  Children's  Services  of  Blair 

County.  2022  Broad  Avenue,  Altoona, 

PA  16601,  Jacqueline  Sutton.  (814) 

944-3583 
Voyage  House.  1431  Lombard  Street, 

Philadelphia,  PA  19146,  Susan 

Pursch.  (215)  545-2910. 
Catholic  Charities,  (Cenacle  Shelter), 

4800  Union  Deposit  Road,  Harrisburg, 

PA  17105,  John  Lamd,  (717)  236- 

8211. 


Catholic  Social  Services.  (The  Bridge 
Youth  Services).  33  E.  Northhampt(» 
Street,  Wilkes-Barre.  PA  18701, 
Thomas  Cherry,  (717)  824-576a 

Three  Rivers  Youth.  (The  Loft).  2039 
Termon  Avenue.  Pittsburgh.  PA 
15212.  David  Droppa  (412)  766-2215. 

Alternatives  Family  Resources,  Beech 
and  Warren  Street,  Pottstown.  PA 
19464,  Ronald  Harris,  (215)  327-1601. 

Virginia 

Campagna  Center,  (This  Way  House), 
418  South  Washington  Street, 
Alexandria,  VA  22314.  Catherine 
Morrison.  (703)  549-1111. 

Ahemative  House.  P.O.  Box  637, 
McLean.  VA  22101.  James  Warwick, 
(703)  356-6360. 

Loudoun  Coimty  Youth  Sheltor,  16450 
Meadowview  Court,  Leesburg.  VA 
22075,  Jerry  Tracy.  (703)  771-5300. 

Volunteer  Emergency  Families,  P.O.  Box 
15416,  Richmond.  VA  23227.  William 
Christian,  (804)  261-0607. 

City  of  Roanoke,  (Sanctuary  Crisis 
Intervention  Center),  836  Campbell 
Avenue,  S.W.  Roanoke.  VA  24016, 
Steve  Brandt.  (703)  981-1288. 

West  Virginia 

Daymark.  (Patchwork),  1598-C 
Washington  Street,  East  Charleston, 
WV  25311.  Carol  Sharlip.  (304)  340- 
3670. 

Southwestern  Community  Council,  540 
Fifth  Avenue,  Huntington,  WV  25701, 
Pamela  Dickens-Rush,  (304)  525- 
7161. 

Region  IV 

Alabama 

Shelby  Youth  Services,  P.O.  Box  1261, 

Alabaster.  AL  35007.  Susan  Johnson, 

(205) 663-6301. 
Marshall  County  Attention  Home.  517 

Gunter  Avenue,  Guntersville.  AL 

35976.  Shirley  White.  (205)  582-0377. 
American  Red  Cross.  405  South  First 

Street,  Gadsden.  AL  35901.  Kathy 

Spakes,  (205)  547-8971. 
Shelby  Youth  Services,  P.O.  Box  1261, 

Alabaster.  AL  35007,  Susan  Johnston, 

(205)663-6301. 

Florida 

Comer  Drugstore.  (Interface).  1300 
Northwest  6th  Street,  Gainesville.  FL 
32601.  Karen  Crape,  (904)  378-1588. 

YMCA,  (Someplace  Else).  1315  Linda 
Ann  Drive,  'Tallahassee,  FL  32301. 
Stacy  Gromatski,  (904)  877-7993. 

Switchboard  of  Miami.  (Family 
P.A.C.T.).  75  S.W.  8th  Street.  4th  Fh., 
Miami,  FL  33130,  Shirley  Aran,  (305) 
358-1640. 

Miami  Bridge,  1149  N.W.  11th  Street, 
Miami,  FL  33136.  Maxine  Thurston. 
(305) 324-8953. 


Anchorage  Children's  Home.  (Hidle 

House),  707  North  Cove  Boulevard, 

Panama  Qty.  FL  32401,  Barbara 

Qoud,  (904)  763-7102. 
Orange  County  Department  of 

Children's  Services,  (Family  Services 

Project),  1800  East  Michigan  Avenue, 

Orlando,  FL  32806,  Mike  Robinson. 

(407)  836-7644. 
Lutheran  Ministeries,  (Lippman  Family 

Center),  221  Northwest  43rd  Court, 

Oakland  Park,  FL  33309,  Donald 

Carey,  (305)  568-2801. 
Sarasota  Family  YMCA  1075  S.  Euclid 

Avenue,  Sarasota,  FL  34237,  Jack 

Greetich,  (813)  955-5596. 
ACT  Corporation.  (B.Ej\.CH.  House). 

1220  Willis  Avenue.  Datona  Beach. 

FL  32114,  Don  Stocker,  (904)  760- 

7277. 
Lutheran  Ministries,  (South  Gulf  Coast 

Youth  and  Family  Services),  3825 

Henderson  Boulevard,  Tampa,  FL 

33629,  Kay  Lohmiller,  (904)  453- 

2772. 
Family  Resources,  Inc.,  (Residential 

South),  P.O.  Box  13087,  St. 

Petersburg,  FL  33733,  Jane  Harper, 

(813)461-1424. 
Youth  Crisis  Center.  3015  Parental 

Home  Road,  Jacksonville,  FL  32216, 

Tom  Patania,  (904)  725-6662. 
Youth  and  Family  Alternatives  (RAP),  • 

7524  Plathe  Road.  New  Port  Richey. 

FL  34653,  Richard  Hess,  (813)  841- 

4184. 
Florida  Keys  Children's  Shelter,  73  High 

Point  Road,  Tavemier,  FL  33070,  Dale 

VVolgast,  (305)  852-4246. 
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Georgia 

Children's  Emergency  Shelter,  P.O.  Box 
446,  Cartersville,  GA  30120,  Teresa 
Ramey,  (404)  382-6180. 

Greenbriar  Children's  Center,  3709 
Hopkins  Street,  Savannah,  GA  31405, 
Yvetto  Johnson-Hagins,  (912)  234- 
3431. 

The  Bridge,  75  Peachtree  Place,  NW., 
Atlanta,  GA  30309,  Ann  Starr,  (404) 
881-6344. 

The  Marshlands  Foundation,  311  E.  Hall 
Street,  Savannah.  GA  31401.  T.  Noel 
Cooper.  (912)  234-0130. 

Athens  Regional  Attention  Home,  490 
Pulaski  Street,  Athens.  GA  30601, 
Sharon  Smith.  (706)  546-5893. 

Kentucky 

Lexington-Fayette  Coimty  Government. 

536  West  Third  Street,  Lexington,  KY 

40508,  Kathy  Noel,  (606)  254-2501. 
YMCA  of  Greater  Louisville,  1410  South 

First  Street,  Louisville,  KY  40208. 

EUzabeth  Triplett,  (502)  637-6480. 
Brighton  Center.  P.O.  Box  325,  Newport, 

KY  41072,  Jane  Hunt,  (606)  581-1111. 


Alississippi 

Warren  County  Children's  Shelter,  P.O. 
Box  820174,  Vicksburg,  MS  39182. 
Christopher  Chemey.  (601)  352-7784. 

North  Carolina 

Haven  House,  401  E.  Whitaker  Mill 

Road,  Raleigh,  NC  27608,  Michael 

Rieder,  (919)  755-6368. 
Catholic  Social  Services,  10  Cascade 

Avenue,  Winston-Salem,  NC  27101. 

Rosemary  Martin,  (919)  727-0705. 
Lutheran  Family  Services,  P.O.  Box 

12887.  Raleigh,  NC  27605.  Bill 

Britain,  (919)823-2620. 
The  Relatives,  1000  East  Boulevard, 

Charlotte,  NC  28203,  Jo  Ann  Greyer. 

(704) 335-0202. 
Mountain  Youth  Resources,  P.O.  Box 

2847,  Cullowhee.  NC  28723,  Elizabeth 

Chambers,  (7C4)  586-8958. 
Tuscarora  Tribe,  P.O.  Box  1346. 

Lumberton,  NC  28359,  Chief  Young 

Bear,  (919)  793-0003. 

South  Carolina 

Department  of  Youth  Services 
(Greenville),  35  Perry  Avenue, 
Greenville,  SC  29601,  Jane  Burgess. 
(803) 233-5574. 

Tennessee 

Oasis  Center,  P.O.  Box  121648, 

Nashville,  TN  37312,  Uz  Fey.  (615) 

327-4455. 
Link  House,  Inc..  1912  Stadium  Court, 

Kingsport,  TN  37664,  Connie  Steere, 

(515) 378-4163. 

Region  V 

Illinois 

Aunt  Martha's,  224  Blackhawk.  Park 

Forest,  IL  60466,  Steven  McCabe, 

(312) 747-2701. 
Teen  Living  Pn^ms,  3179  N. 

Broadway,  Chicago.  IL  60657, 

Deborah  Hinde,  (312)  883-0025. 
LaSalle  County  Youth  Ser/ice  Bureau, 

827  Columbus  Street,  Ottowa,  IL 

61350,  Dave  McClure,  (815)  433- 

3953. 
Travelers  and  Immigrants  Aid,  327  S. 

LaSalle,  Chicago,  IL  60604,  Laura 

Friedman,  (312)  435-4500. 
Project  OZ,  201  E.  Grove,  2nd  Floor. 

Bloomington,  IL  61701,  Peter 

Rajikaitis,  (309)  827-0377. 
The  Harbour,  Inc.,  355  N.  East  River 

Road.  Des  Plaines,  IL  60016,  Mary 

Eichling,  (708)  297-8540. 
McHenry  County  Youth  Service,  101 

South  Jefferson  Street,  Woodstock,  IL 

60098,  Susan  Krause,  (815)  338-7360. 
Hoyleton  Youth  and  Family  Services. 

8787  State  St..  Suite  207,  East  St. 

Louis.  IL  62203,  Conrad  Steinhoff. 

(618)  398-0640. 
Central  Illinois  Youth  Service  Bureau. 

1111  South  Eighth  Street.  Springfield. 


IL  62703,  Kaywin  Davis.  (217)  753- 

8300. 
Franklin-Williamson  Human  Services. 

P.O.  Box  530,  West  Frankfort.  IL 

62896,  Connie  Baker,  (618)  937-6483. 
Northside  Ecumenical  Night  Ministry. 

1218  West  Addison,  Chicago,  IL 

60613,  Rev.  Peter  Brick.  (312)  93S- 

8300. 
Omni  Youth  Services,  1111  Lake  Cook 

Road,  Wheeling,  IL  60089,  Dennis 

Depcik.  (312)  537-6878. 
Children's  Home  and  Aid  Society.  1819 

S.  Neil,  Suite  D,  Champaign,  IL  61820, 

Tom  Butero.  (217)  359-8815. 
Youth  Attention  Center,  P.O.  Box  606, 

Jacksonville,  IL  62651.  Jerome  Noble. 

(217) 245-6000. 

Indiana 

Crisis  Center,  Inc.,  215  N.  Grand 
Boulevard,  Gary,  IN  46403,  Shirley 
Caylor,  (219)  980-4207. 

Monroe  County  Youth  Service  Bureau. 
1310  East  Atwater  Avenue, 
Bloomington,  IN  47401.  Roberta 
Wysong,  (812)  333-3506. 

Indiana  Juvenile  Justice  Task  Force, 
3050  North  Meridian,  Indianapolis,  IN 
46208,  James  Miller,  (317)  926-6100. 

Children's  Bureau  of  Indianapolis,  615 
N.  Alabama  Street,  Indianapolis,  IN 
46204.  Kenneth  Phelps.  (317)  264- 
2700. 

Michigan 

The  Sanctuary,  1222  South  Washington. 

Royal  Oak,  MI  48067.  Meri  Pohut&ky. 

(313)  547-2260. 
Gateway  Community  Services,  (Equal 

Ground),  910  Abbott  Road,  Suite  100. 

East  Lansing,  MI  48823,  Connie  Hays. 

(517)351-4000. 
Genesee  County  Youth  Corp..  914 

Church  Street,  Flint.  MI  48502.  Jo 

Davis,  (313)  233-8700. 
Third  Level  Crisis  Intervention  Center, 

P.O.  Box  1035.  Traverse  City,  MI 

49685,  Gail  Sorenson  Heath,  (616) 

922^802. 
Comprehensive  Youth  Services 

(Macomb),  Two  Crocker  Boulevard, 

Mt.  Clemens,  MI  48043,  Joanne 

Smyth,  (313)  463-7079. 
Link  Crisis  Intervention  Center,  2002 

South  State  Street.  St.  Joseph,  MI 

49085,  Nancy  Berendson,  (616)  983- 

5465. 
Youth  Living  Centers,  3000  Hiveley 

Street,  Inkster,  MI  48141,  Ouida  Cash, 

(313)  726-3400. 
Listening  Ear  Crisis  Center,  107  E. 

Illinois  Avenue,  Mt.  Pleasant,  MI 

48858,  Donald  Schuster,  (517)  772- 

2918. 

Minnesota 

Minneapolis  Youth  Diversion  Program. 
1905  Third  Avenue  South.  1905  Third 
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Avenae  South,  Minneapolis,  MN 
55404.  Nancy  Hite,  (612)  871-3613. 

The  Bridge,  2200  Emerson  Avenue 
South,  Minneapolis,  MN  55405, 
Thomas  Sawyer,  (612)  377-8800. 

St.  Paul  Youth  Service  Bureau,  1619 
Dayton  Avenue,  St.  Paul,  MN  55104, 
Nancy  letoumeau,  (612)  647-0411. 

Lutheran  Social  Services,  565  Dunnell 
Drive.  Owatonna.  MN  55060,  Roy 
Harley,  (612)  388-1041. 

New  Life  Youth  Services,  6128  Madison 

Road,  Cincinnati,  OH  45227,  Debbie 

Latter,  (513)  561-0100. 
Free  Medical  Clinic,  12201  Euclid 

Avenue,  Cleveland,  OH  44106, 

Rebecca  E)evenanzio,  (216)  421-2000. 
Connecting  Point,  3301  Collingwood 

Boulevard,  Toledo,  OH  43610,  Carole 

Smith,  (419)  243-6326. 
Daybreak,  819  Wayne  Avenue,  Dayton, 

OH  45410,  David  Nehring,  (513)  461- 

1000. 
Lutheran  Metro  Ministry,  1468  West 

25th  Street,  Cleveland,  OH  44113, 

Rev.  Richard  Serin  (216)  696-2715. 
Special  Alternatives  for  Youth  of  Ohio, 

10100  Elida  Road.  Delphos.  OH 

45833.  Bruce  Maag,  (800)  532-7239. 
Huckleberry  House,  1421  Hamlet  Street, 

Columbus,  OH  43201,  Douglas 

McCoard,  (614)  294-8097. 
Safe  Landing  Youth  Shelter,  680  E. 

Market  Street,  Akron,  OH  44303, 

David  Fair,  (216)  376-4200. 
Southern  Consortium  for  Children,  7990 

Dairy  Lane,  Athens,  OH  45701,  Steven 

Trout,  (614)  593-8293. 

Wisconsin 

Walker's  Point  Youth  Center.  2030  W. 

National  Avenue.  Milwaukee.  WI 

53204.  Andre  Olton,  (414)  672-5300. 
Innovative  Youth  Services,  1030 

Washington  Avenue,  Racine,  WI 

53403,  Jane  Karas.  (414)  637-9557. 
Wisconsin  Association  for  Runaway 

Services,  2318  E.  Dayton  Street, 

Madison,  Wisconsin  53704,  Patricia 

Balke,  (608)  241-2649. 
Lutheran  Social  Services.  3821  Kohler 

Memorial  Drive.  Sheboygan,  WI 

53081,  Merry  Klemme,  (414)  458- 

8381. 
Briarpatch,  12  E.  Washington  Avenue, 

Madison,  WI  53703,  Steve  Sperling, 

(608) 251-6211. 
Counseling  Center  of  Milwaukee,  2038 

N.  Bartlett,  Milwaukee,  WI  53202,  Ted 

Seaver,  (414)  271-2565. 

Region  VI 

Arkansas 

Center  of  Youth  and  Families,  (Stepping 
Stone),  6501  W.  12th  Street,  Little 
Rock,  AR  72204,  Judy  Kane,  (501) 
562-1809. 


Consolidated  Youth  Services,  4220 
Stadium  Boulevard,  Jonesboro,  AR 
72401,  Bonnie  Stevens.  (501)  972- 
1110. 

Youth  Bridge,  P.O.  Box  668, 
Fayetteville,  AR  72702,  James 
Popejoy,  (501)  521-1532. 

Comprehensive  Juvenile  Services,  1606 
South  "J"  Street.  Fort  Smith.  AR 
72901,  Jerry  Robertson,  (501)  785- 
4031. 

Louisiana 

Mt.  Zion  Church  (Safety  Net),  P.O.  Box 
72.  Baton  Rouge,  LA  70821,  Lil  Veal, 
(504) 383-7266. 

Father  Flanagan's  Boys'  Home,  Boys 
Town  Center,  New  Orleans,  LA 
68010,  Fr.  Val  J.  Peter,  (402)  498- 
1000. 

Johnny  Gray  Jones  Regional  Youth 
Shelter.  4815  Shed  Road.  Bossier  City, 
LA  71111,  Gerry  Gardner,  (318)  747- 
1459. 

New  Mexico 

Youth  Shelters  and  Family  Services, 
P.O.  Box  8135,  Santa  Fe,  NM  87504, 
Betty  Rangel,  (505)  473-0240. 

A  New  Day,  2720  Carlisle  Blvd.,  Suite 
A,  Albuquerque.  NM  87110,  Jeffrey 
Burrows,  (505)  881-5228. 

Oklahoma 

Community  Children's  Shelter,  IS 
Monroe,  NE.,  Ardmore,  OK  73401, 
Sandra  Ayer,  (405)  226-1838. 

Cherokee  Nation  Youth  Shelter,  P.O. 
Box  948,  Tahlequah,  OK  74465,  Linda 
Venn,  (918)  458-4440. 

Youth  Services  of  Tulsa  County,  302 
South  Cheyenne,  Tulsa,  Ok  74103, 
Sharon  Wiggins,  (918)  582-0061. 

Youth  and  Family  Services  of  Canadian 
County,  2404  Sunset  Drive,  El  Reno, 
OK  73036,  Les  Sparks,  (405)  262- 
6555. 

Youth  Services  for  Stephens  County. 
P.O.  Box  1603,  Duncan,  OK  73534, 
John  Herdt,  (405)  255-8800. 

Youth  and  Family  Services  of  North 
Oklahoma,  2925  North  Midway,  Enid, 
OK  73701,  Jane  Webber,  (405)  237- 
7173. 

Texas 

Middle  Earth  Unlimited,  3708-B  South 

Second  Street,  Austin,  TX  78704, 

Mitch  Weynand,  (512)  482-8322. 
Lover's  Lane,  9200  Inwood  Road,  Dallas, 

TX  75220,  Charles  Green,  (214)  691- 

4721. 
Sand  Dollar,  103  West  Park  Lane, 

Pasadena,  TX  77506,  John  Miller, 

(713)473-9135. 
Sabine  Valley  MHMR  Center,  P.O.  Box 

6800,  Longview,  TX  75608,  Ron 

Cookston,  (214)  297-2191. 


Catholic  Family  Services,  P.O.  Box 

15127,  Amarillo,  TX  79105,  James 

Rogers,  (806)  376-4571. 
Collin  Intervention  to  Youth,  902  16th 

Street.  Piano.  TX  75074,  Janet  Lawler, 

(214) 423-7057. 
The  Bridge  Association,  115  West 

Broadway,  Fort  Worth,  TX  76104,  Jan 

Viles,  (817)  877-1121. 
East  Texas  Open  Door,  414  West 

Burleson  Street,  Marshall,  TX  75670, 

William  Power,  (214)  938-1211. 
Texas  Baptist  Children's  Home,  P.O. 

Box  7,  Round  Rock,  TX  78680,  Jerry 

Bradley,  (512)  255-3668. 
Grayson  County  Juvenile  Alternatives, 

P.O.  Box  1625,  Sherman,  TX  75091, 

Sarah  Frietsch,  (913)  893-4717. 
Father  Flanagan's  Boys'  Home,  Boys 

Town  Center,  San  Antonio.  TX  68010. 

Val  J.  Peter,  (402)  498-1000. 
Comal  County  Juvenile  Resident.  1414 

W.  San  Antonio  Street.  New 

Braunfels.  TX  78130.  Conley 

Thompson.  (512)  629-6571. 
Youth  AltemaUves.  (The  Bridge),  3103 

West  Avenue,  San  Antonio,  TX 

78213,  Jon  Ann  Sanders,  (512)  340- 

7971. 
Catholic  Family  Services,  123  North 

Avenue,  N.,  Lubbock,  TX  79401, 

Stephen  Hay,  (806)  765-8475. 
Institute  for  Child  and  Family  Services, 

100  Sandman,  Houston,  TX  77007, 

Jane  Harding,  (713)  863-7850. 
Children's  Aid  Society,  1101  30th 

Street,  Wichita  Falls,  TX  76302, 

Patricia  King,  (817)  322-3141. 
Stop  Child  Abuse  and  Neglect,  6202 

McPherson,  Laredo,  TX  78041, 

Ramiro  Luna,  Jr.,  (512)  725-7211. 

Region  Vn 

Iowa 

Christian  Home  Association,  North  6th 
and  Avenue  E,  Council  Bluffs,  LA 
51502,  Harry  Waller,  (712)  322-3700 

Valley  Shelter  Homes,  942  Marquette 
Street.  Davenport.  lA  52804,  William 
Reagan.  (319)  323-8094. 

Youth  and  Shelter  Services,  232Vz  Main 
Street,  Ames,  LA  50010,  George 
Belitsos,  (515)  233-3141. 

Kansas 

Wichita  Children's  Home,  810  North 

Holyoke,  Wichita,  KS  67208,  James 

Garrettn,  (316)  684-6581. 
Ray  Valley  Center,  4300  Brenner  Drive, 

Kansas  City,  KS  66104,  Wayne  Sims, 

(913)  334-0294. 

Missouri 

Youth  Emergency  Service,  6816 
Washington  Avenue,  University  City, 
MO  63130,  Deacon  Farrelly,  (314) 
862-1334. 

Comprehensive  Human  Services,  707 
North  Eighth  Street,  Columbia,  MO 
65201,  Yvette  Thayer,  (314)  874-8686. 
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Youth  in  Need,  529  JefliBrson,  St. 
Charles,  MO  63301,  James  Braun, 
(314)  724-7171. 

Marian  Hall  Emergency  Shelter,  325  N. 
Newstead  Avenue,  St.  Louis,  MO 
63108,  Joanne  Fuchs,  (314)  653-0800. 

Nebraska 

Father  Flanagan's  Boys  Home,  Boys 

Town  Center,  Boys  Town,  NE  68502. 

Roger  Peterson,  (402)  475-3040. 
Youth  Service  System,  2202  South  11th 

Street,  Lincobi,  NE  68502,  James  Blue, 

(402) 475-3040. 

Region  Vm 

Colorado 

Let's  Work  It  Out,  902  Taughenbaugh. 
#303,  Rifle,  CO  81650,  Debbie  Wilde, 
(303) 625-3141. 

Attention,  Inc.,  P.O.  Box  907,  Boulder. 
CO  80306,  Brie  Timms,  (303)  447- 
1206. 

Gemini  House,  (Family  Tree),  3805 
Marshall  Street,  Wheatridge,  CO 
80033,  Tracy  Kraft,  (303)  235-0630. 

Comitis  Crisis  Center,  9840  E.  17th 
Street,  Aurora,  CO  80040.  Richard 
Bamhill,  (303)  341-9160. 

Larimer  Coimty  Shelter  Care,  303 
Skyway  Drive,  Fort  Collins,  CO 
80525.  Jack  Hickey,  (303)  225-2523. 

Human  Services,  Inc.,  899  Logan  St.. 
Suite  500,  Denver,  CO  80203,  Ben 
Leonard,  (303)  830-2714. 

Montana 

Mountain  Plains  Youth  Services,  709 

East  Third,  Anaconda,  MT  59711. 

Linda  Wood,  (701)  255-7229. 
Blackfeet  Tribal  Council,  P.O.  Box  1210, 

Browning.  MT  59417,  Violet  Butterfly, 

(406) 33a-5871. 

North  Dakota 

Moimtain  Plains  Youth  Services,  311 
North  Washington,  Bismardc.  ND 
58501,  Linda  Wood,  (701)  255-7229. 

South  Dakota 

Crow  Creek  Sioux  Tribe,  (Red  Horse 
Lodge),  P.O.  Box  49,  Ft.  Thompson. 
SD  57339,  Tamara  Schmidt,  (605) 
245-2213. 

Mountain  Plains  Youth  Services,  1206 
North  Third  Street,  Aberdeen,  SD 
57401.  Linda  Wood.  (701J  255-7229. 

Wyoming 

Mountain  Plains  Youth  Services.  20  W. 

Works,  Sheridan,  WY  82801,  Linda 

Wood.  (701)  255-7229. 
Attention  Home,  P.O.  Box  687. 

Cheyenne,  WY  82003,  James 

Cpsgrove.  (307)  778-7832. 


Region  DC 

Aiixona 

Center  for  Human  Resources,  915  N. 

Fifth  Street.  Phoenix,  AZ  85004. 

Michael  Garvey,  (602)  271-9849. 
Open-Inn,  4810  E.  Broadway.  Tucson, 

AZ  85711.  Darlene  Dankowski,  (602) 

323-0200. 
The  Navajo  Nation.  P.O.  Box  1599, 

Window  Rock,  AZ  86515,  Irving 

Toddy,  (602)  871-6744. 
Our  Town  Family  Center,  P.O.  Box 

26665,  Tucson,  AZ  85726,  Dennis 

Noonan,  (602)  323-1708. 

California 

Individuals  Now,  1303  College  Avenue, 

Santa  Rosa,  CA  95404,  Ed  Patterson. 

(707) 544-3299. 
CS.P.  South  County  Youth  Shelter,  980 

Catalina,  Laguna  Beach,  CA  92651, 

Karen  Cervenka,  (714)  494-4311. 
Santa  Clara  Social  Advocates,  509  View 

Street,  Mountain  View,  CA  94041, 

Paul  Schutz,  (408)  253-3540. 
Los  Angeles  Youth  Network.  1944  N. 

Cahuenga  Boulevard.  Los  Angeles,  CA 

90068,  Jessica  Brown,  (213)  466-6200. 
Central  City  Hospitahty  House,  146 

Leavenworth  Street,  San  Francisco. 

CA  94102,  Ann  O'Halloran,  (415) 

776-2101. 
Catholic  Charities,  1400  W.  9th  Street, 

Los  Angeles,  CA  90015,  Bill  White, 

(213) 251-3496. 
San  Diego  Youth  and  Community 

Services,  3878  Old  Tovra  Avenue,  San 

Diego,  CA  92110,  Liz  Shear,  (619) 

297-9310. 
Interface  Community,  1305  Del  Norte 

Road,  Camarillo,  CA  93010,  Charles 

Watson,  (805)  485-6114. 
Youth  Advocates,  (Nine  Grove  Lane), 

285-12th  Avenue,  San  Francisco,  CA 

94118.  Bruce  Fisher.  (415)  668-2622. 
Youth  Advocates,  (Huckleberry  House). 

285-1 2th  Avenue.  San  Francisco,  CA 

94118,  Bruce  Fisher.  (415)  668-2622. 
Redwood  Community  Action  Agency, 

904  G  Street,  Eureka,  CA  95501,  Lloyd 

Throne.  (707)  445-0881. 
Fresno  County  Economic  Opportunity 

Commission.  1920  Mariposa  Mall, 

Suite  300,  Fresno,  CA  93721.  Joe 

WilUams,  (209)  263-1012. 
Operation  Safehou.<»,  Inc.,  11980  South 

Mt.  Vernon.  Grand  Terrace.  CA  92324. 

Amy  Harrison,  (714)  783-8400. 
City  of  Oceanside,  300  North  Hill  Street. 

Oceanside,  CA  92054,  John  Mamaux. 

(619)  966-4411. 
Emergency  Housing  Consortium.  P.O. 

Box  2346,  San  Jose,  CA  95109,  Barry 

Del  Buono,  (408)  298-9657. 
Hoopa  Valley  Business  Council,  P.O. 

Box  1348.  Hoopa,  CA  95546,  Dale 

Risling,  (916)  625-4211. 


Hollywood  Community  Services  Pro)ect, 

1754  Taft  Avenue.  Hollywood,  CA 

90028,  Leslie  Forbes,  (213)  467-1932. 
Ocean  Park  Community  Center 

(Stepping  Stone),  245  Hill  Street. 

Santa  Monica,  CA  9O405,  Vivian 

Rothstein.  (213)  399-9232. 
Santa  Cruz  Community  Center,  298 

Harvey  West  Boulevard,  Santa  Cruz. 

CA  95060.  Terry  Morarity,  (408)  425- 

1830. 
Diogenes  Youth  Services,  3353 

Bradshaw  Road,  Suite  132, 

Sacramento,  CA  95827,  James  Bueto, 

(916) 369-2020. 
YMCA  of  San  Diego  County,  4715 

Viewridge  Avenue,  San  EHego,  CA 

92123,  Beverly  DiGregorio,  (619)  292- 

4034. 
Bill  Wilson  Counseling  Center,  1000 

Market  Street,  Santa  Clara,  CA  95050. 

Sparicy  Harlan,  (408)  984-5955. 
South  Bay  Community  Services,  315 

Fourth  Avenue,  Suite  E,  Chula  Vista. 

CA  91910,  Kathryn  Lembo,  (619)  420- 

3620. 
Mendocino  County  Schools.  202  S.  State 

Street.  Ukiah.  CA  95482.  Arlene  Rose, 

(707) 463-4915. 
Casa  Youth  Shelter,  10911  Reagan 

Street,  Los  Alamitos,  CA  90720. 

Luciann  Maulhardt,  (213)  594-6825. 
Larkin  Street  Services.  1044  Larkin 

Street,  San  Francisco.  CA  94109, 

Diane  Flannery,  (415)  673-0911. 
Xanthos,  1355  Park  Avenue.  Alameda, 

CA  94501,  Jon  Schiller.  (510)  522- 

8363. 
Chinatown  Youth  Center,  1693  Polk 

Street,  San  Francisco.  CA  94019, 

Joseph  Lam,  (415)  775-2636. 
Center  for  Positive  Prevention,  729  N. 

Cahfomia  Street.  Stockton,  CA  95202. 

Linda  Mascarenas,  (209)  948-4357. 
Boys  Town  of  Southern  California,  303 

West  Lincoln  Avenue,  Anaheim,  CA 

92805,  Michael  Riley,  (714)  491-7777. 

Hawaii 

Hawaii  Youth  Services  Network,  2146 
Damon  Street,  Honolulu,  HI  96822, 
Sam  Cox,  (808)  946-3635. 

Nevada 

WestCare 

401  S.  Martin  Luther  King  Blvd.,  bas 

Vegas,  NV  89106,  Mike  Shannon, 

(702) 385-2020. 
Tahoe  Youth  and  Family  Services,  P.O. 

Box  848,  S.  Lake  Tahoe,  CA  96156, 

Teri  Mundt,  (916)  541-2445. 

Region  X 

Alaska 

Juneau  Youth  Services,  P.O.  Box  32839, 
Juneau,  AK  99803,  Betty  Jo  Engleman. 
(907)  789-7610. 

Alaska  Youth  and  Parent  Foundation. 
3745  Community  Park  Loop. 
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Anchorage,  AK  99508,  Karen  Brady, 
(907)  274-6541. 
Fairbanks  Native  Association,  201  First 
Avenue,  Fairbanks.  AK  99701, 
Florence  Loucks,  (907)  452-6925. 

Idaho 

Bannock  Youth  Foundation,  P.O.  Box 

2072,  Pocatello,  ID  83206.  Stephen 

Mead,  (208)  234-2244. 
Hays  Shelter  Home,  5440  Franklin 

Road.  Boise,  ID  83705,  Jonathan 

Wunrow,  (208)  336-1066. 

Oregon 

Janis  Youth  Programs,  738  N.E.,  Davis, 

Portland,  OR  97232,  Dennis  Morrow, 

(503)  233-6090. 
Looking  Glass.  44  West  Broadway. 

Eugene.  OR  97401.  Calen  Phipps, 

(503)689-3111. 
Youthworks.  1302  W.  Main  Street. 

Medford,  OR  97501.  Steven 

Groveman.  (503)  779-2393. 

Washington 

Friend  of  Youth,  16225  NE  87th  St.. 

Suite  A-6,  Renton.  WA  98052. 

Sheridan  Hopper.  (206)  869-6490. 
Northwest  Youth  Services.  P.O.  Box 

1449  Bellingham.  WA  98226.  Cindy 

Mudgett,  (206)  676-1022. 

United  Indians.  P.O.  Box  99100.  Seattle. 

WA  98199.  Bemie  Whitebear.  (206) 

285-4425. 
EPIC.  1910  Englewood.  Yakima.  WA 

98902.  Ed  Ferguson.  (509)  248-3950. 
YouthCare.  333  First  Avenue.  West 

Seattle,  WA  98119.  Victoria  Wagner. 

(206) 282-1288. 

D.2:  Transitional  Living  Programs  for 
Homelese  Youth  Grantees  Ineligible  for 
New  FY  1994  Funding 

Region  I 

Connecticut 

Quinebaugh  Valley,  15  Thatcher  Road, 
Windham,  CT  06255.  Pamela  Brown, 
(203) 923-9526. 

A4assachusetts 

The  Bridge,  47  West  Street.  Boston.  MA 
02111,  Paul  Finnegan,  (617)  423- 
9575. 

Vennont 

Spectrum,  Inc.,  20  South  Willard  Street. 
Burlington.  VT  05401.  William  Rowe. 
(802) 864-7423. 

Region  n 

New  Jersey 

Anchor  House.  482  Centre  Street, 
Trenton.  NJ  08611  Judith  Hutton, 
(609)  396-8329 


New  Vorlc 

Oswego  County  Opportunities.  Inc..  223 

Oneida  Street.  Fulton.  NY  13069. 

Janette  Reshick.  (315)  598-4717. 
Family  of  Woodstock.  P.O.  Box  3516. 

Kingston,  NY  12401,  Michael  Beig, 

(914) 331-7080. 
Equinox,  214  Lark  Street.  Albany.  NY 

12210.  Judith  Watson,  (518)  434- 

6135. 
Center  for  Children  and  Families,  161- 

20  89th  Avenue.  Jamaica,  NY  11432, 

Merrith  Hockmeyer  (718)  526-0722. 

Region  m 

District  ofColuwbia 

Latin  American  Youth  Center,  3045- 
15th  Street,  N.W.,  Washington.  DC 
20009,  Lori  Kaplan,  (202)  483-1140. 

Pennsylvania 

Three  Rivers  Youth.  2039  Termon 

Avenue,  Pittsburgh,  PA  15212.  Elmer 

Goodson  (412)  243-4429. 
Youth  Services  of  Bucks  County, 

Neshaminy  Manor  Center. 

Almshouse.  PA  18901,  Roger  Dawson, 

(215) 343-7800. 

Region  IV 

Florida 

Miami  Bridge.  1149  N.W.  11th  Street. 
Miami.  FL  33136.  Maxine  Thurston, 
(305)  324-8953. 

Georgia 

The  Bridge.  77  Peachtree  Place.  N.W.. 
Atlanta,  GA  30309,  Ann  Starr,  (404) 
881-8344. 

Kentucky 

Presbyterian  Child  Welfare,  1710 
Terrace  View  Lane.  Lexington.  KY 
40504.  Charles  Baker.  (606)  398-7245. 

Mississippi 

Southern  Christian  Services.  347 
Millsaps  Avenue.  Jackson.  MS  39202, 
Susannah  Chemey,  (601)  345-0983. 

North  Carolina 

Haven  House.  401  E.  Whitaker  Mill 
Road.  Raleigh.  NC  27608.  Michael 
Rieder.  (919)  856-6368. 

Tennessee 

Oasis  Center,  P.O.  Box  121648, 
Nashville,  TN  37212,  Liz  Allen  Fey, 
(615) 327-4455. 

Region  V 

Illinois 

Aunt  Martha's,  224  Blackhawk,  Park 

Forest,  IL  60466.  Lonnetta  Albright, 

(708) 747-2701. 
The  Harbour.  355  N.  East  River  Road. 

Des  Plalnes.  IL  60016.  Mary  Eichling, 

(708) 297-8540. 


Michigan 

Gateway  Community  Services,  910 
Abbott  Road.  East  Lansing.  MI  48823. 
Connie  Hays.  (517)  351-4000. 

Minnesota 

Evergreen  House.  622  Mississippi 

Avenue.  Bemidji.  MN  56601,  Clark 

Fairbanks,  (218)  751-4332. 
Freeport  West,  Inc..  210  E.  38th  Street, 

Minneapolis,  MN  55409.  Janet  Berry, 

(612) 824-0282. 

Ohio 

New  Life  Youth  Services,  6128  Madison 
Drive.  Hamilton,  OH  45227,  Robert 
Mecum.  (513)  561-0100. 

Wisconsin 

Kenosha  Youth  Development  Services, 
5407  Eighth  Avenue.  Kenosha.  WI 
53140.  George  Schwartz.  (414)  657- 
7188. 

Walker's  Point  Youth  Family  Center. 
2030  W.  National  Avenue. 
Milwaukee.  WI  53204.  Andre  Olton. 
(414)  672-5300. 

Region  VI 

Oklahoma 

Youth  Services  of  Tulsa.  302  South 
Cheyenne.  Tulsa.  OK  74301.  Sharon 
Wiggins.  (918)  582-0061. 

Texas 

Covenant  House.  1111  Lovett 
Boulevard.  Houston,  TX  77006, 
Carolyn  Larsen,  (713)  523-2231. 

El  Paso  Center  for  Children,  3700  Altura 
Avenue.  El  Paso.  TX  79930.  Sandy 
Rioux.  (915)  565-8361. 

Region  VII 

Missouri 

Youth  In  Need.  529  Jefferson.  St. 
Charles.  MO  63301.  James  Braun, 
(314)  946-0101. 

Region  VUI 

Colorado 

Mesa  County  Department  of  Social 
Service,  P.O.  Box  20000-5035,  Grand 
Junction.  CO  81502.  Anthony  Silva, 
(303) 241-8480. 

North  Dakota 

Mountain  Plains  Youth  Services.  311  N. 
Washington  Street.  Bismarck.  ND 
58501,  Doug  Herzog.  (701)  255-7229. 

Region  IX 

Arizona 

Center  for  Human  Resources.  915  N. 
Fifth  Street.  Phoenix.  AZ  85004.  Janet 
Garcia.  (602)  271-9904. 
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Califorwa 

Bill  Wilson  Marriage  and  Family 
Counseling,  1000  Market  Street,  Santa 
Clara.  CA  95050.  Sparky  Harlan,  (408) 
984-5955. 

Center  for  Human  Rights  and 
Constitutional  Law,  256  S.  Occidental 
Boulevard.  Los  Angeles,  CA  90057, 
Peter  Schey.  (213)  388-8693. 

San  Diego  Youth  Involvement,  P.O.  Box 
95,  Lemon  Grove,  CA  91946,  Hura 
Murphy.  (619)  463-7887. 

Youth  and  Family  Assistance,  609  Price 
Avenue,  San  Mateo.  CA  94063, 
Richard  Gordon,  (415)  366-8401. 

San  Diego  Youth  and  Commimity 
Services,  3878  Old  Town  Avenue,  San 
Diego.  CA  92110.  Uz  Shear.  (619) 
297-9310. 

Region  X 

Oregon 

Northwest  Human  Services,  681  Center 

Street.  N.E..  Salem.  OR  97301.  Karen 

Hill.  (503)  588-5828. 
The  Youthworks.  1032  W.  Main  Street, 

Medford.  OR  97501,  Steven 

Groveman.  (503)  779-2393. 

Washington 

United  Indians  of  All  Tribes,  Box  99100, 
Discovery  Park.  Seattle,  WA  98199, 
Bemie  Whitebear.  (206)  285-4425. 

Volunteers  of  America,  S.  152 
Washington,  Spokane.  WA  99204, 
Kenneth  Trent.  (509)  624-2378. 

D.3:  Drug  Abuse  Prevention  Programs 
for  Runaway  and  Homeless  Youth 

Grantees  Ineligible  for  New  FY  1993 
Funding 

Region  I 

Connecticut 

Educational  Resources.  Inc.  (The 
Bridge),  90  North  Main  Street,  West 
Hartford.  CT  06107,  Wayne  Starkey. 
(203) 521-8035. 

Council  of  Churches  of  Greater 
Bridgeport,  126  Washington  Avenue, 
Bridgeport.  CT  06604.  John  Cottrell, 
(203)  334-1121. 

Massachusetts 

Bridge  Over  Troubled  Waters.  47  West 
Street,  Boston.  MA  02111.  Bartwra 
Whelan,  (617)  423-9575. 

Marathon  of  Rhode  Island,  1303 
Washington  Street,  Walpole,  MA 
02081,  Susan  Doody.  (508)  668-3631. 

YMCA  of  Western  Massachusetts.  120 
Maple  Street.  Springfield.  MA  01103. 
Mary  Johnson.  (413)  732-3121. 

Maine 

New  Beginnings,  436  Main  Street, 
^wiston.  ME  04240.  Robert  Rowe, 
207) 795-4077. 


New  Hampshire 

Child  and  Family  Services,  99  Hanover 
Street,  Manchester.  NH  03101.  Reed 
Carver.  (603)  668-1920. 

Rhode  Island 

Stopover  Shelters.  3380  East  Main  Road, 
Portsmouth,  RI  02871,  Peter  Marshall. 
(401) 683-1824. 

Tides  Family  Services,  1599  Main 
Street.  West  Warwick.  RI  02893, 
Michael  Reis,  (401)  822-1360. 

Vermont 

The  Counseling  Services  of  Addison 
County,  89  Main  Street,  Middlebury, 
VT  05753,  Barbara  Rachelson.  (802) 
388-6751. 

Region  n 

New  Jersey 

Crossroads.  P.O.  Box  321,  Lumberton, 

NJ  08048.  Mary  Lou  Bendit.  (609) 

261-5400. 
Ocean's  Harbor  House.  2445  Windsor 

Avenue.  Toms  River,  NJ  08754.  Albert 

Borris,  (201)  92&-0660. 
Somerset  Youth  Shelter,  49  Brahma 

Avenue,  Bridgewater,  NJ  08807. 

Jeffrey  Fitzko.  (201)  526-6605. 
Together,  7  State  Street,  Glassboro,  NJ 

08028,  Susan  Sasser,  (609)  881-6100. 

New  York 

Center  for  Youth  Services,  258 

Alexander  Street,  Rochester,  NY 

14607,  Roger  Palma.  (716)  473-2464. 
Covenant  House.  (Under  21).  460  West 

41st  Street.  New  York.  NY  10036. 

Eleanor  Miller,  (212)  354-4323. 
Equinox,  214  Lark  Street,  Albany,  NY 

12210.  Donna  Mcintosh,  (518)  465- 

9524. 
The  Salvation  Army,  749  S.  Warren 

Street.  Syracuse,  NY  13202.  Roberta 

Schofield.  (315)  479-1323. 
Educational  Alliance,  197  East 

Broadway.  New  York,  NY  10002, 

Marion  Lazer,  (212)  475-6200. 
The  Hetrick-Martin  Institute.  401  West 

Street.  New  York.  NY  10014,  Judith 

Verdino.  (212)  633-8920. 
Dutchess  County  Youth  Bureau.  22 

Market  Street,  Poughkeepsie.  NY 

12601,  Patrice  Kellett,  (914)  454- 

3600. 

Puerto  Rico 

Centre  De  Servidos  A  La  Juventud.  Box 
9368  Cotto  Station,  Arecbo,  PR  00613. 
Nidra  Torres-Martinez,  (809)  878- 
6776. 

Virgin  Islands 

Caribbean  Institute  for  Psychology.  P.O. 
Box  1547  Kingshill.  St.  Croix.  VI 
00851,  Chester  Copemann.  (809)  773- 
5113. 


Region  ni 

Maryland 

ENakonia,  Inc.,  12747  Old  Bridge  Road, 

Ocean  City.  MD  21842.  Fredericks 

Danielus.  (410)  289-0923. 
Youth  Resources  Center.  4307  Jefferson 

Street,  Hyattsville,  MD  20781,  Holger 

Kjeldsen.  (301)  864-9735. 

Pennsylvania 

Whale's  Tale.  250  Shady  Avenue, 
Pittsburgh,  PA  15206,  Christopher 
Smith,  (412)  661-1800. 

Centre  County  Youth  Services  Bureau, 
410  South  Eraser  Street,  State  College, 
PA  16801.  Norma  Keller.  (814)  237- 
5731. 

Virginia 

Alternatives.  Inc..  1520  Aberdeen  Road, 
Hampton.  VA  23666,  Richard  Goll, 
(804) 838-2330. 

Loudoun  County  Youth  Shelter,  16450 
Meadowview  Court,  Leesburg,  VA 
22075,  Keren  Modrak,  (703)  771- 
5300. 

West  Virginia 

Southwestern  Community  Action 
Coimcil,  540  Fifth  Street,  Huntington. 
WV  25701.  Pamela  Dickens-Rush, 
(304)  525-7161. 

Daymark,  Inc.,  (Patchwork).  1598-C 
Washington  Street.  East.  Charleston, 
WV  25311,  Carol  Sharlip.  (304)  340- 
3670. 

Region  IV 

Florida 

Youth  Services  Center.  Inc.,  P.O.  Box 
540625,  Merritt  Island,  FL  32954, 
Susan  Jennings,  (407)  452-8988. 

Family  Resources.  Inc..  P.O.  Box  13087, 
St.  Petersburg.  FL  33733.  Jane  L. 
Harper.  (813)  526-1100. 

Project  III  of  Central  Florida,  1412  West 
Colonial  Drive.  Orlando,  FL  32804. 
David  Congdon,  (407)  423-2273. 

Georgi'o 

Tri-County  Protective  Agency.  P.O.  Box 
1937.  Hinesville,  GA  31313,  Bryant 
Bradley,  (912)  368-3344. 

Kentucky 

YMCA  Center  for  Youth  Alternatives, 
1410  South  First  Street.  Louisville, 
KY  40208,  Kevin  Connelly.  (502)  635- 
5233. 

North  Carolina 

Mountain  Youth  Resources,  P.O.  Box 
2847,  CuUowhee,  NC  28723,  Elizabeth 
Chambers,  (704)  586-8958. 

Mississippi 

Catholic  Charities,  Inc.,  P.O.  Box  2248, 
Jackson.  MS  39225.  Gayle  Watts.  (601) 
355-8634. 
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North  Carolina 

North  Carolina  Department  of  Human 
Resources,  101  Blark  Drive.  Raleigh. 
NC  27603,  Arthur  Jones.  Jr..  (919) 
733-4555. 

Tennessee 

Child  and  Family  Services  of  Knox 
County,  114  Dameron  Avenue, 
Knoxville,  TN  37917,  Sandie  Shaver, 
(615) 524-7483. 

Oasis  Center,  P.O.  Box  121648. 
Nashville,  TN  37212.  Liz  Allen  Fey, 
(615) 327-4455. 

Region  V 

Illinois 

Omni  Youth  Services,  1111  Lake  Cook 

Road,  Buffalo  Grove,  IL  60089,  Dennis 

Depcik,  (708) 537-6878. 
Hoyleton  Youth  and  Family  Services, 

8787  State  Street,  Suite  207,  East  St. 

Louis,  IL  62203,  Shelly  Byndom,  (618) 

398-0900. 
Youth  Services  Project.  3942  W.  North 

Avenue,  Chicago,  IL  60647,  Nancy 

Abbate,  (312)  772-6270. 
Project  OZ,  502  Morris  Avenue, 

Bloomington,  IL  61701.  Peter 

Rankaitis,  (309)  827-0377. 

Indiana 

Youth  Service  Bureau  of  St.  Joseph, 
2222  Lincolnway  West,  South  Bend, 
IN  46628,  Bonnie  Strycker,  (219)  284- 
9231. 

Michigan 

The  Sanctuary.  1232  South  Washington, 

Royal  Oak,  MI  48067,  Meri  Pohutsky. 

(313) 547-2260. 
Advisory  Centers,  (The  Bridge),  1115 

Ball  Avenue,  N.E.,  Grand  Rapids,  MI 

49505,  Mary  Alice  WiUiams,  (616) 

458-7434. 
Alternatives  for  Girls,  1950  Trumbull, 

Detroit,  MI  48216,  Amanda  Good, 

(313) 496-0938. 
Youth  Living  Centers,  30000  Hiveley, 

Inkster,  MI  48141.  Sherry  Olshavsky. 

(313) 728-3400. 
Comprehensive  Youth  Services,  Two 

Crocker  Boulevard.  Mt.  Clemens,  MI 

48043,  Joanne  Smyth.  (313)  463-7079. 
Gateway  Community  Services,  910 

Abbott  Road,  East  Lansing,  MI  48823. 

Connie  Hays,  (517)  351-4000. 

Minnesota 

The  Bridge  for  Runaway  Youth,  220 
Emerson  Avenue  South,  Minneapolis. 
MN  55405,  Thomas  Sawyer,  (612) 
377-«800. 

Ohio 

New  Life  Youth  Services,  1527  Madison 
Road.  Qncinnati.  OH  45206,  Robert 
Mecxmi  (513)  221-3350. 


Lutheran  Metropolitan  Ministry,  1468 
West  25th  Street,  Cleveland.  OH 
44113,  Thomas  Sutton,  (216)  241- 
4791. 

Region  VI 

NewAfexJco 

Youth  Shelters  and  Family  Services, 
P.O.  Box  8135.  Santa  Fe,  NM  87504, 
Cynthia  Gonzales.  (505)  983-0586. 

Oklahoma 

Youth  and  Family  Services  of  Canadian 
County,  2404  Sunset  Drive,  El  Reno, 
OK  73036,  Les  Sparks,  (405)  262- 
6555. 

Youth  and  Family  Services  of  North 
Oklahoma.  2925  North  Midway,  Enid, 
OK  73701,  Jane  Webber.  (405)  233- 
7220. 

Youth  Services  of  Oklahoma  County, 
2915  N.  Lincoln,  Oklahoma  City.  OK 
73105,  Sharon  Wiggins,  (405)  235- 
7537. 

Youth  Services  for  Stephens  County, 
P.O.  Box  1603,  Duncan,  OK  73534, 
John  Herdt,  (405)  255-8800. 

Texas 

The  Bridge  Association,  115  West 
Broadway,  Fort  Worth,  TX  76104,  Jan 
Viles,  (817)  877-1121. 

Youth  Alternatives.  (The  Bridge).  3103 
West  Avenue.  San  Antonio,  TX 
78213.  Jo  Ann  Sanders.  (512)  340- 
8077. 

Montgomery  County  Youth  Services, 
P.O.  Box  1316.  Conroe,  TX  77305, 
Gretchen  Faulkner,  (409)  756-8682. 

Region  VH 

Iowa 

Youth  Homes,  Inc.,  P.O.  Box  324.  Iowa 
City,  L\  52244,  William  McCarty, 
(319) 337-4523. 

Youth  Emergency  Services.  921  Pleasant 
Street,  Des  Moines,  lA  50309,  Susan 
Gehring-Liker,  (515)  243-7825. 

Kansas 

Wichita  Children's  Home.  810  N. 
Holyoke.  Wichita.  KS  67208.  Sarah 
Robinson,  (316)  684-6581. 

Missouri 

Youth  In  Need.  529  Jefferson.  St. 
Charles.  MO  63301,  James  Braun, 
(314)  946-0101. 

Managers  of  Roman  Catholics  Orphans 
Asylums  of  St.  Louis,  325  North 
Newstead  Avenue,  St.  Louis,  MO 
63108,  Joanne  Fuchs,  (314)  653-0080. 

Region  VIII 

Colorado 

Urban  Peak,  1577  Clarkson  Street, 
Denver,  CO  80218,  Jonathan 
Schwartz,  (303)  863-7325. 


Ute  Mountain  Ute  Tribe,  P.O.  Box  58, 
Towaoc,  CO  81334,  Rita  Amett.  (303) 
565-9634. 

Montana 

Yellowstone  County,  (Tumbleweed 
Runaway  Program,  Inc.),  P.O.  Box 
35000,  217  N.  27th  Street.  Billings, 
MT  59107. 

Blackfeet  Tribal  Business  Council,  P.O. 
Box  1210,  Browning,  MT  59417. 
Violet  Butterfly,  (406)  338-5871. 

North  Dakota 

Mountain  Plains  Youth  Services.  311 
North  Washington,  Bismarck,  ND 
58501.  Linda  Wood,  (701)  255-7229. 

South  Dakota 

Crow  Creek  Sioux  Tribe,  (Red  Horse 
Lodge),  Box  49,  Ft.  Thompson,  SD 
57339.  Emelia  Olson,  (605)  245-2213. 

Utah 

Salt  Lake  City  Division  of  Youth 
Services,  3975  South  Main.  Murray. 
UT  84107,  Lemar  Eyre.  (801)  264- 
2254. 

Region  IX 

Arizona 

Center  for  Youth  Resources.  915  N.  Fifth 

Street,  Phoenix,  AZ  85004.  Michael 

Garvey,  (602)  271-9849. 
The  Navajo  Nation,  P.O.  Box  1599. 

Window  Rock.  AZ  86515,  Irving 

Toddy,  (602)  871-6744. 
Open-Inn,  4810  E.  Broadway,  Tucson, 

AZ  85711,  Darlene  Dankowski,  (602) 

323-0200. 

California 

Community  Service  Program,  17200 

Jamboree.  Irvine.  CA  92714.  Margot 

Carlson.  (714)  494-4311. 
Klein  Bottle,  401  N.  Milpas,  Santa 

Barbara.  CA  93103,  David  Edelman, 

(805)  564-7830. 
Los  Angeles  Free  Clinic,  8405  Beverly 

Boulevard.  Los  Angeles,  CA  90048, 

Andrea  Sobbe,  (213)  653-8622. 
Orange  County  Youth  and  Family 

Services,  12900  Garden  Grove  Blvd.. 

Garden  Grove,  CA  92668,  Kevin 

Meehan.  (714)  978-6896. 
Santa  Clara  Social  Advocates,  509  View 

Street,  Mountain  View.  CA  94041. 

Paul  Schutz.  (408)  253-3540. 
Los  Angeles  Gay  and  Lesbian 

Community  Services  Center,  1213 

North  Highland  Avenue,  Los  Angeles. 

CA  90038.  Jackie  Gelfand,  (213)  993- 

7400. 
Larkin  Street  Services,  1044  Larkin 

Street,  San  Francisco,  CA  94109, 

Diane  Flannery.  (415)  673-0911. 
Youth  and  Family  Assistance.  609  Price 

Avenue,  Suite  205,  Redwood  City,  CA 

94063,  Richard  Gordon,  (415)  366- 

8401. 
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Diogenes  Youth  Services,  9097-99 
Tuolumne  Drive,  Sacramento,  CA 
95826,  James  Bueto.  (916)  363-9943. 

Central  City  Hospitality  House.  146 
Leavenworth  Street.  San  Francisco, 
CA  94102,  Kate  Durham,  (415)  749- 
2117. 

South  Bay  Community  Services,  315 
Fomlh  Avenue,  Suite  E.  Chula  Vista, 
CA  91910,  Kathryn  Lembo.  (619)  420- 
3620. 

Nevada 

Tahoe  Youth  and  Family  Services,  P.O. 
Box  848,  South  Lake  Tahoe,  CA 
96156,  Teri  Mundt,  (916)  541-2445. 


Region  X 

Alaska 

Alaska  Youth  and  Parent  Foundation. 
3745  Community  Park  Loop, 
Anchorage,  AK  99508,  Sheila  Caddis, 
(907) 274-6541. 

Oregon 

The  Youthworks,  Inc.,  1032  W  Main 
Street,  Medford,  OR  97501,  Steven 
Groveman,  (503)  779-2393. 

J  Bar  J  Youth  Services,  62895  Hamby 
Road,  Bend,  OR  97701.  Craig 
Christiansen,  (503)  389-1409. 

Northwest  Human  Services,  681  Center 
Street,  N.E.,  Salem,  OR  97301,  Karen 
Hill,  (503)  588-5828. 


Washington 

Youth  Help  Association,  West  1101 

College.  Spokane.  WA  99201.  Teresa 

Wright.  (509)  326-9553. 
Pierce  County  Alliance.  710  S.  Fawcett. 

Tacoma,  WA  98402,  Dean  Wilson, 

(206) 572-4750. 

Friends  of  Youth,  16225  NE  87th  Street, 
Redmond,  WA  98052,  Sheridan 
Hopper,  (206)  869-6490. 

South  Puget  Intertribal  Planning 
Agency,  S.E.  1750  Old  Olympic 
Highway,  Shelton,  WA  98584, 
Amadeo  Tiam,  (206)  426-3990. 

MLUNG  CODE  41M-01-M 
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Runaway  and  Homeless  Youth  Basic  Center  Program 
Allocations  by  State 


TABLE  OF  ALLOCATIONS  BY  STATE 
(Total  57  States  and  Jurisdictions  —  Fiscal  Year  1993) 


Total 

Reaions/ States 

Continuations 

New  Starts 

Allotments 

Region  I 

Connecticut 

$272,818 

$89,209 

$362,027 

Maine 

146,896 

-0- 

146,896 

Massachusetts 

386,469 

264,611 

651,080 

New  Hampshire 

106,437 

26,243 

132,680 

Rhode  Island 

108,987 

-0- 

108,987 

Vermont 

75,000 

-0- 

75,000 

Region  II 

• 

New  Jersey 

796,089 

76,756 

872,845 

New  York 

1,563,671 

505,189 

2,068,860 

Puerto  Rico 

226,998 

319,833 

546,831 

Virgin  Islands 

30,000 

-0- 

30,000 

Region  III 

Delaware 

79,608 

-0- 

79,608 

District  of  Columbia 

75,000 

-0- 

75,000 

Maryland 

487,062 

82,040 

569,102 

Pennsylvania 

1,073,702 

266,840 

1,340,542 

Virginia 

501,142 

227,650 

728,792 

West  Virginia 

207,076 

-0- 

207,076 

Region  IV 

Alabama 

409,704 

97,797 

507,501 

Florida 

1,178,951 

241,199 

1,420,150 

Georgia 

594,256 

246,840 

841,096 

Kentucky 

432,064 

22,365 

454,429 

Mississippi 

60,198 

295,669 

355,867 

North  Carolina 

550,031 

228,516 

778,547 

South  Carolina 

82,291 

362,187 

444,478 

Tennessee 

249,494 

333,350 

582,844 

Region  V 

Illinois 

1,356,061 

64,089 

1,420,150 

Indiana 

419,221 

274,980 

694,201 

Michigan 

569,400 

607,661 

1,177,061 

Minnesota 

335,198 

228,218 

563,416 

Ohio 

1,022,994 

312,809 

1,335,803 

Wisconsin 

621,227 

-0- 

621,227 
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Region  VI 
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Arkansas 

296,635 

Louisiana 

311,373 

New  Mexico 

140,617 

Oklahoma 

312,710 

Texas 

1,746,583 

Region  VII 

• 

Iowa 

213,297 

Kansas 

213,491 

Missouri 

501,914 

Nebraska 

113,688 

Region  VIII 

Colorado 

281,395 

Montana 

105,670 

North  Dakota 

81,977 

South  Dakota 

77,299 

Utah 

-0- 

Wyoming 

75,000 

Region  IX 

American  Samoa 

-0- 

Arizona 

431,115 

California 

3,128,568 

Guam 

-0- 

Hawaii 

136,945 

Northern  Marianas 

-0- 

Nevada 

146,717 

Palau 

-0- 

Region  X 

Alaska 
Idaho 
Oregon 
Washington 


TOTALS 

■ttUNQ  CODE  41M-01-C 


-0- 

272,893 

76,410 

87,699 

608,013 


130,723 

104,941 

133,055 

92,440 


137,021 

-0- 

-0- 

17,946 

304,690 
-0- 


296,635 
584,266 
217,027 
400,409 
2,354,596 


344,020 
318,432 
634,969 
206,128 


418,416 

105,670 

81,977 

95,245 

304,690 

75,000 


-0- 

30,000 

30,000 

431,115 

47,481 

478,596 

3,128,568 

739,054 

3,867,622 

-0- 

30,000 

30,000 

136,945 

-0- 

136,945 

-0- 

30,000 

30,000 

146,717 

5,865 

152,582 

-0- 

30,000 

30,000 

85,294 

-0- 

85,294 

151,160 

-0- 

151,160 

238,556 

115,889 

354,445 

423,403 

199,245 

622,648 

$23,231,452 

$8,367,418 

$31,598,870 
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Appendix  F.  Administration  tor  Qiildran 
and  FuniliM  Regional  OCflca  Youth  Contacts 

Region  I:  Sue  Rosen,  Administration  for 
Children  and  Families,  John  F.  Kennedy 
Federal  Building.  Rocm  2011,  Boston, 
Massachusetts  02203  [CT,  MA,  ME,  NH. 
RI.VT)  (617)  565-1149 

Region  11:  Estelle  Haferllng,  Administration 
for  Children  and  Families,  26  Federal 
Plaza.  Room  4149.  New  York.  NY  10278 
(N).  NY.  PR.  VI)  (212)  264-2974 

Region  III:  Itevid  Lett,  Administration  for 
Children  and  Families,  3535  Marliet 
Street.  P.O.  Box  13714,  Philadelphia,  PA 
19101  (DC.  DB.  MD,  PA,  VA,  WV)  (215) 
596-1224 

Region  rV:  Viola  Brown,  Administration  for 
Children  and  Families,  101  Marietta 
Tower,  Suite  903,  Atlanta.  GA  30323 
(AL.  FL,  GA.  KY,  MS.  NC.  SC.  TN)  (404) 
221-2128 

Region  V:  William  Sullivan,  Administration 
for  Children  and  Families,  105  West 
Adams,  23rd  Floor,  Chicago,  IL  60603 
(IL.  IN,  MI,  MN,  OH,  WI)  (312)  353-4241 

Region  VI:  Ralph  Rogers,  Administration  for 
Children  and  Families,  1200  Main 
Tower,  20th  Floor,  Dallas,  TX  75202  (AR. 
LA.  NM.  OK.  TX)  (214)  767-6596 

Region  VH:  Lynda  Bitner.  Administration  for 
Children  and  Families,  Federal  Office 
Building.  Room  364.  601  East  12th 
Street,  Kansas  City.  MO  64106  (L\.  KS. 
MO.  NE).  (816)  426-5401 

Region  VIII:  Robert  Rease.  Administration  for 
Children  and  Families.  Federal  Office 
Building.  1961  Stout  Street.  9th  Floor. 
Denver,  CO  80294  (CO,  MT.  ND.  SD,  UT, 
WY),  (303)  844-3106 

Region  IX:  Les  Rucker,  Administration  for 
Children  and  Families,  50  United 
Nations  Plaza,  San  Francisco.  CA  94102 
(AZ,  CA.  HI,  NV,  American  Samoa. 
Guam,  Northern  Mariana  Islands, 
Marshall  Islands,  Federated  States  of 
Micronesia,  Palau)  (415)  556-7408 

Region  X:  Steve  Ice,  Administration  for 
Children  and  Families,  2201  Sixth 
Avenue,  RX  32,  Seattle,  WA  98121  (AK, 
ID,  OR,  WA)  (206)  442-0482 

Appendix  G.  Training  and  Technical 
Aaaiatance  Providen 

FYSB  funds  ten  regionally  based 
organizations  to  provide  training  and 
technical  assistance  to  programs  funded 
under  the  Basic  Center,  Transitional  Living 
and  Drug  Abuse  Prevention  Programs,  and  to 
other  agencies  serving  runaway  and  homeless 
youth. 

Each  of  the  training  and  technical 
assistance  providers  offers  on-site 
consultations;  regional.  State  and  local 
conferences;  information  sharing  and  skill- 
based  training 

For  more  information,  contact  the  training, 
and  technical  assistance  provider  in  your 
region. 

Massachusetts  Committee  for  Children  and 
Youth.  14  Beacon  Street,  Suite  706,  Boston, 
MA  02108,  (617)  742-8555,  Contact:  Nancy 
Jackson 

Empire  State  Coalition,  121  Avenue  of  the 
Americas.  Room  507.  New  York,  NY 
10013.  (212)  966-6477,  Contact:  Margo 
Hinch 


Mid-Atlantic  Network  of  Youth  and  Family 
Services,  Inc.,  9400  McKnight  Road,  Suite 
106,  PitUburgh,  PA  15237,  (412)  366-6562. 
Contact:  Nancy  Johnson 

Southeastern  Network  of  Youth  and  Family 
Services,  337  South  Milledge  Avenue. 
Suite  209.  Athens.  GA  30605,  (706)  354- 
4568.  Contact:  Gail  Kurtz 

Michigan  Network  of  Runaway  and  Youth 
Services.  115  West  Allegan,  Suite  310, 
Lansing,  MI  48933,  (517)  484-5262.^ 
Contact:  Bruce  Haas 

Southwest  Network  of  Youth  Services,  West 
40th  Street,  Austin,  TX  78751.  (512)  459- 
1455,  Contact:  Theresa  Andreas-Tod 

M.I.N.K.,  A  Network  of  Runaway  and  Youth 
Serving  Agencies,  P.O.  Box  14403, 
Parkville.  MO  64152.  (314)  946-0101, 
Contact:  Laura  Harrison 

Mountain  Plains  Youth  Services.  311  North 
Washington,  Bismarck,  ND  58501,  (701) 
255-7229,  Contact:  Linda  Wood 

Western  States  Youth  Services  Network,  1306 
Ross  Street,  Suite  B,  Petaluma,  CA  94954, 
(707)  763-2213,  Contact:  Nancy  Fastenau 

Northeast  Network  of  Runaway  and  Youth 
Services,  94  Third  Street,  Ashland,  OR 
97501,  (503)  482-8890,  Contact;  Ginger 
Baggett 

Appendix  H — Slate  Single  Points  of  Contact 

Arizona 

Ms.  Janice  Dunn,  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
Fourteenth  Floor,  Phoenix,  Arizona  85012, 
Telephone:  (602)  280-1315 

Arkansos 

Mr.  Joseph  Gillesbie,  Manager,  State 
Qearinghouse,  Office  of  intergovernmental 
Service,  Department  of  Finance  and 
Administration.  P.O.  Box  3278.  Little  Rock, 
Arkansas  72203.  Telephone  (501)  371- 
1074 

California 

Glenn  Stober.  Grants  Coordinator.  Office  of 
Planning  and  Research.  1400  Tenth  Street. 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse.  Division  of  Local 
Government,  1313  Sherman  Street.  Room 
520.  Denver.  Colorado  80203.  Telephone 
(303)  866-2156 

Connecticut 

Under  Secretary,  Attn:  Intergovernmental 
Review  Coordinator,  Comprehensive 
Planning  Division,  Office  of  Policy  and 
Management,  80  Washington  Street, 
Hartford,  Connecticut  06106-4459, 
Telephone  (203)  566-3410 

Delaware 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Thomas  Collins 
Building,  Dover,  Delaware  19903. 
Telephone  (302)  736-3326 

District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of  Contact, 
Executive  Office  of  the  Mayor,  Office  of 
Intergovernmental  Relations,  Room  416, 


District  Building,  1350  Pennsylvania 
Avenue  NW.,  Washington,  D.C  20004. 
Telephone  (202)  727-9111 

Florida 

Karen  McFarland,  Director,  Florida  State 
Clearinghouse,  Executive  Office  of  the 
Governor,  Office  of  Planning  and 
Budgeting,  The  Capitol,  Tallahassee, 
Florida  32399-0001,  Telephone:  (904)  488- 
8114 

Ceoi;gja 

Charles  H.  Badger,  Administrator,  Georgia 
State  Clearinghouse,  270  Washington 
Street  SW.,  Atlanta,  Georgia  30334, 
Telephone  (404)  656-3855 

Hawaii 

Mr.  Harold  S.  Masumoto,  Acting  Director, 
Office  of  State  Planning,  Department  of 
Planning  and  Economic  Development, 
Office  of  the  Governor,  State  Capitol — 
Room  406,  Honolulu.  Hawaii  96813. 
Telephone  (808)  548-5893,  FAX  (808)  548- 
8172 

Illinois 

Tom  Berkshire,  State  Single  Point  of  Contact, 
Office  of  the  Governor,  State  of  Illinois, 
Springfield,  Illinois  62706,  Telephone 
(217)  782-8639 

Indiana 

Frank  Sullivan,  Budget  Director,  State  Budget 
Agency,  212  State  House,  Indianapolis, 
Indiana  46204,  Telephone  (317)  232-5610 

Iowa 

Steven  R.  McCann,  Division  for  Community 
Progress.  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines,  Iowa  50309,  Telephone  (515)  281- 
3725 

Kentucky 

Debbie  Anglin,  State  Single  Point  of  Contact, 
Kentucky  State  Clearinghouse,  2nd  Floor, 
Capital  Plaza  Tower,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

State  Single  Point  of  Contact,  Attn:  Joyce 
Benson,  State  Planning  Office,  State  House 
Station  «38.  Augusta,  Maine  04333, 
Telephone  (207)  289-3261 

Maryland 

Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

State  Single  Point  of  Contact,  Attn:  Beverly 
Boyle,  Executive  Office  of  Communities  & 
Development,  100  Cambridge  Street,  Room 
1803,  Boston,  Massachusetts  02202, 
Telephone  (617)  727-7001 

Michigan 

Milton  O.  Waters,  Director  of  Operations, 
Michigan  Neighborhood  Builders  Alliance, 
Michigan  Department  of  Commerce, 
Telephone  (517)  373-7111 

Please  direct  correspondence  to:  Manager, 
Federal  Project  Review,  Michigan 
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Department  of  CommeFce,  Michigan 
Neighborhood  Builders  Alliance,  P.O.  Box 
30242.  Lansing.  Michigan  48909, 
Telephone  (517)  373-6223 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer. 
Department  of  Finance  and 
Administration,  Office  of  Policy 
Development,  421  West  Pascagoula  Street. 
Jackson,  Mississippi  39203.  Telephone 
(601)  96O-4280 

Missouri 

Lois  Pohl,  Federal  Assistance  Qearinghouse. 
Office  of  Administration,  Division  of 
General  Services,  P.O.  Box  809,  Room  430, 
Truman  Building,  Jefferson  City.  Missouri 
65102.  Telephone  (314)  751-4834 

Montana 

Deborah  Stanton,  State  Single  Point  of 
Contact.  Intergovernmental  Review 
Clearinghouse,  c/o  Office  of  Budget  and 
Program  Planning,  Capitol  Station,  Room 
202— State  Capitol,  Helena,  Montana 
59620.  Telephone  (406)  444-5522 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex.  Carson 
City.  Nevada  89710.  Attn:  John  B.  Walker, 
Clearinghouse  Coordinator 

New  Hampshire 

Jeffery  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning.  Attn; 
Intergovernmental  Review  Process/James 
E.  Bieber.  2V2  Beacon  Street.  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Barry  Skokowski.  Director,  Division  of  Local 
Government  Services,  Dep)artment  of 
Conmiunity  Affairs,  CN  803,  Trenton,  New 
Jersey  08625-0803,  Telephone  (609)  292- 
6613 

Please  direct  correspondence  and  questions 
to:  Nelson  S.  Silver,  State  Review  Process, 
Division  of  Local  Government  Services,  CS 
803,  Trenton.  New  Jersey  08625-0803, 
Telephone  (609)  292-9025 

New  Mexico 

Aurelia  M.  Sandoval,  State  Budget  Divisicn. 
DFA,  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640.  FAX  (505)  827- 
3006 

New  York 

Now  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany.  New 
York  12224,  Telephone  (518)  474-1605 


North  Carolina 

Mrs.  Chrys  Baggett,  Director, 
Intergovermnental  Relations,  N.C 
Department  of  Administration.  116  W. 
Jones  Street.  Raleigh,  North  Carolina 
27611,  Telephone  (919)  733-0499 

North  Dakota 

William  Robinson.  State  Single  Point  of 
Contact.  Office  of  IntBrgovemmental 
AfCairs.  Office  of  Management  and  Budget. 
14th  Floor.  State  Capitol,  Bismarck,  North 
Dakota  58505,  Telephone  (701)  224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator.  State 
Qearinghouse,  Office  of  Budget  and 
Management.  30  East  Broad  Street.  34th 
Floor.  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907.  Telephone  (401)  277-2656 

Please  direct  correspondence  and  questions 
to:  Review  Coordinator.  Office  of  Strategic 
Planning 

South  Carolina 

Danny  L  Cromer.  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0493 

South  Dakota 

Susan  Comer.  State  Clearinghouse 
Coordinator.  Office  of  the  Governor,  500 
East  Capitol,  Pierre,  South  Dakota  57501. 
Telephone  (605)  773-3212 

Tennessee 

Charles  Brown.  State  Single  Point  of  Contact, 
State  Planning  Office,  500  Charlotte 
Avenue,  309  John  Sevier  Building. 
Nashville.  Tennessee  37219,  Telephone 
(615)  741-1676 

Texas 

Tom  Adams,  Governor's  Office  of  Budget  and 
Planning,  P.O.  Box  12428,  Austin,  Texas 
78711,  Telephone  (512)  463-1778 

Utah 

Utah  State  Clearinghouse.  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  Room 
116  State  Capitol.  Salt  Lake  City.  Utah 
84114,  Telephone  (801)  538-1535 


Vermont 

Bernard  D.  Johnson,  Assistant  Director,    - 
Office  of  Policy  Research  k  Coordination. 
Pavilion  Office  Building,  109  State  Street. 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Fred  Cutlip,  Director.  Community 
Development  Division,  Governor's  Office 
of  Conununity  and  Industrial 
Development,  Building  96,  Room  553. 
Charleston.  West  Virginia  2S305, 
Telephone  (304)  348-4010 

Wisconsin 

William  C.  Carey,  Federal/State  Relations, 
IGA  Relations,  101  South  Webster  Street. 
P.O.  Box  7864,  Milwaukee,  Wisconsin 
53707,  Telephone  (608)  266-1741 

Please  direct  correspondence  and  questions 
to:  William  C.  Carey,  Section  Chief, 
Federal/State  Relations  Office,  Wisconsin 
Department  of  Administration,  (608)  266- 
0267 

Wyoming 

Ann  Redman.  State  Single  Point  of  Contact, 
Wyoming  State  Clearinghouse,  State 
Planning  Coordinator's  Office.  Capitol 
Building,  Cheyenne,  Wyoming  82002. 
Telephone  (307)  777-7574 

Territories 

Guam 

Michael  J.  Reidy,  Director.  Bureau  of  Budget 
and  Management  Research.  Office  of  the 
Governor.  P.O.  Box  2950.  Agana.  Guam 
96910.  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact.  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950  ' 

Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrero, 
Chairman/Director,  Puerto  Rico  Planning 
Board,  Minillas  Government  Center,  P.O. 
Box  41119,  San  Juan.  Puerto  Rico  0O94O- 
9985,  Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L  George.  Director.  Office  of 
Management  and  Budget,  No.  32  &  33 
Kongens  Gade.  Charlotte  Amalie.  V.L 
00802,  Telephone  (809)  774-0750 
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APPENDIX  I 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OM*  Approval  No.  034S-0043 


I.    TWf  or  SUaHtSSION: 
*pphCMlion 
Q    Consinjction 


PrtaooUcMbon 
Q  Construction 


D  '*xvCofljiruetion      .'    □  Non-Construction 


I.  MTI  SUMMTTtO 


y  MTI  Nccnvto  cv  stati 


4.  MTI  MCCIVCO  IV  FCOEHAI.  AOEMCV 


Applicant  kjanlitiar 


Stat*  Apphcalion  tdanitlia* 


Fedaral  klantiliar 


I.  MMJCANT  IN^OIMUnON 


L«Q«Nani« 


Igni9  cry.  ccunly,  sMM.  antf  tip  cotfa) 


t.  OWIOVCR  IQgWnWCATWW  MMMM  (tINt: 


t.  TVM  or  aamcATiONt 

Q  Na«         Q  Coniinuaaon        Q 

•  nawsion.  aniar  appropnala  laltaXs)  m  boaias)    Q         Q 

A  incraaaa  Aaard         B  Oac/aasa  Award  C  Incraaaa  Ouramn 

0  Oaciaaaa  OtMtnon    Oittar  (sptafyt: 


1&  CATAUM  or  nOVUkL  OOMCSTK 
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mVE: 


ta.  AMAt  Amcno  vr  anojf cr  (om*.  counaa*.  siaias.  aic  jr 
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Start  Data 


EndinoOaia 
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a  County  I    Stata  Controaad  institution  ol  Highar  Laammg 
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Q  Spacial  District  N  Othar  (Spacify)    


t.  NA«M  Oa  FEOCRAt.  AOENCY- 


II.  ocscManvf  TITLE  Of  A»at.iCANrs  PttojccT: 
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a  Applicant 


b  Ptoiaci 
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JO 
00 
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00 


00 
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a       YES  TViIS  PnEAPPUCATXDN/APPUCATKDN  WAS  MADE  A\/ULABLE  TO  T>« 
STATH  EXECUTTVE  ORDER  12372  PROCESS  POR  REVtEW  ON 


GATE 


b       NO.   n    PROGRAM  IS  NOT  COVERED  BY  EO  12372 

□    OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 
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Standard  Form  424  (REV4-B8) 
Praccnbed  by  0MB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  fonn  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  ft  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blanL 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(BIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter<s)  in  the  8pace(8)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  Crom  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
prefect.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preappropriations,  use  a  separate  sheet  to 
provide  a  simunary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  IS. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BUUNO  CODE  41M-01-M 


29064 
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Instmctioni  for  the  SF-424A 

General  Instructions 

This  fonn  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity  Sections 
A.  B  C,  and  D  should  include  budget 
estimates  for  the  whole  pro)ect  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments  In  the  latter  case. 
Sections  A.  B.  C.  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  showm  in  Lines  a-k  of  Section  B 

Section  A.  Budget  Summary  Lines  1-4. 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  smgle 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
s  functional  or  activity  breakdown,  enter  on 
I.ine  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b) 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  hmction  on  each 
line  on  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  hne  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requinnR  the  breakdown.  Additional  sheets 
should  lie  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  mere  than  one 
sheet  is  used,  the  fu^t  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  Through  (g  ) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g} 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
instructions  provide  for  this.  Otherwise, 
leave  these  coiimms  blank.  Enter  In  columns 
(e)  and  (f)  the  amounts  of  funds  needed  for 
the  upcoming  period.  The  amount(s)  in 


Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  fiinds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  (vevious  authorized 
budgeted  amoimts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (fl. 

Line  5— Show  the  totals  for  ail  columns 
used. 

Section  B  Budget  Categones 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  l- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6b  in  each  colunm 

Line  6j — Show  th«  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
lines  61  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (1H4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A.  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  g^^ntor  agency 
in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non- 
Federal  resources  thai  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Colimin  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to 
be  made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 


Column  (d) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e) — Enter  totals  of  Columns 
(b),  (c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (bHe)-  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5,  Column  (0.  Section  A. 

Section  O.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  Hrst  year. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — ^Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the 
same  grant  program  titles  shown  in 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current 
year  of  existing  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of 
the  Columns  (b)-{e).  When  additional 
schedules  are  prepared  for  this  Section, 
annotate  accordingly  and  show  the 
overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object- 
class  cost  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal 
grantor  agency. 

Line  22 — Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final 
or  frxed)  that  will  be  in  effect  during  the 
funding  p>eriod,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

Line  23 — Provide  any  other 
explanations  or  comments  deemed 
necessary. 

Assurances — Non-Constniction 
Prograuis 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Fmrther.  certain  Federal 
awarding  agencies  may  require  applicants  to 
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certify  to  additional  asstirances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  applicant  I  certify  that  the 
applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management 
and  completion  of  the  project  described 
in  this  appUcation. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State, 
through  any  authorized  representative, 
access  to  and  the  right  to  examine  all 
records,  books,  paper,  or  dociunents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  oi^anizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after 
receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating 
to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900. 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964 
(P.L  88-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and 
1685-1686),  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  §§6101-6107).  which 
prohibits  discrimination  on  the  basis  of 
age; 

(e)  the  Drug  Abuse  Office  and 
Treatinent  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 


Alcoholism  Prevention.  Treatment  and 
Rehabihtation  Act  of  1970  (P.L.  91-616). 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  §§  523 
and  527  of  the  Public  Health  Service  Act 
of  1912  (42  use.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  Vin  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 
§  3601  et.  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute{s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(8) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  witn  the  requirements  of 
Titles  U  and  m  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  §§  1501-1508 
and  7324-7328)  which  limit  the 
political  activities  of  employees  whose 
principal  employment  activities  are 
funded  in  whole  or  in  part  with  Federal 
funds. 

9.  Will  comply,  as  applicable,  with 
the  provisions  of  the  Davis-Bacon  Act 
(40  U.S.C.  §§276a  to  276a-7),  the 
Copeland  Act  (40  U.S.C.  §  276c  and  18 
U.S.C.  §§874).  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  institution 
of  environmental  quaUty  control 
measures  imder  the  National 
Environmental  Pohcy  Act  of  1969  (P.L 
91-190)  and  Executive  Order  (EO) 
11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO 


11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  21one  Management  Act  of 
1972  (16  U.S.C  §§  1451  et  seq.);  (0 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  §  7401  et 
seq);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended.  (P.L  93-523);  and  (h) 
protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended,  (PL  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C    , 
§§  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C  470),  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human 
subjects  involved  in  research. 
development,  and  related  activities 
supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL.  89- 
544,  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
use  §§  4801  et  seq.)  which  prohibits 
the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  the  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
policies  governing  this  program. 

Signature  of  Authorized  Certifying  Ofiicial 
Title   


Applicant  Organization 
Date  Submitted    
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Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  (k>operative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  wnth  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  p>aid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  doctunents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subredpients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imp>osed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  tails  to  file  the  required 
certification  shall  be  subject  to  a  dvil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 


attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transection  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowledge  and  belief  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  fi-om  covered  transactions  by 
any  Federal  Department  or  agency; 

lb)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 

S)erforming  a  public  (Federal,  State,  or 
ocal)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Fedferal,  State, 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 


(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regardinc^  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


»et*o?t"b2o*iI!**^°'  wibmitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certitication 

F  T!l!f  r'ifllS?^''''"  ^  u,'' u '^  by  reguialions  implementing  the  Drug-Free  Worlcplace  Ac  of  1988. 45  CFR  Part  76.  Suhpart 

liZMl^^TF  :  V^  ,  J  ^J^  "^'  '^^  '*'°*  **  '  '"^'"'*'  representation  of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grari^i.  If  it  is  later  detcrmS  that 

Tj'^^'n'^Zr^'r'^^^i'  ^'"^  ^"''■'^'i«".  o^  o'herwtsc  violates  the  requirements  of  the  D  Ig  FrtTorkp Lc 
D?u;  F^e;  w    1?  r  'a^^'J^,''"  ''T*'"  '"""^"^  •"  '^  ^'^"'^  Government,  may  taken  action  authorized  under  the 

S^Sr.erSn'^ti^n  of  ^^n.'""''^^""""  "  '"''''T  *^'''  "«'•■'-"-  ^»>^"  ^  ^0""^^  f-  suspension  of  paw^c  ts 
suspcnaon  or  termination  of  grants,  or  governmentwide  suspension  or  debarment 

n,.v£  ;J  rr  ""'^"^8'*"^^  ^^^  g^^"'^"  other  than  individuals,  need  not  be  identified  on  the  certification  If  known  thcv 
Sr5r  iffh?  '"  '^'  ^ant  application.  If  the  grantee  docs  not  identify  the  workplaces  at  the  time  oTapplica  1^^  uS 
Zn^^flT  M  w  ^PPt"|'°";  '^'^  6^^."'"  ""«'  ''^ep  the  identity  of  the  workplace(s)  on  file  in  its  office  and^keZ 
SiXworM^^^^^^^^^^^^ 

und'^r^St'^nf  Lt'i^.tr  r"f  '"' '""^f  ^''^  ''•"''  '^'^^'"  °^  ^""^'"^^  <°'  P^"^  ^^  ''"'''^'"g^)  "^  °'h"  sites  where  work 
Slv55  ^  takes  place.  Categorical  descriptions  may  be  used  (e.g..  all  vehicles  of  a  mass  transit  authority  or  Stale 

r^l  stud!£T™'  '  "  °'*'"'""'  '""  ""''°'"' '"  "'' '°"'  ""employment  office,  performers  m  concert  hallstr 

the  ci^LTo^r?  ''^'^"''V  !?  ""^^''f  g«  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  .,f 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above) 

cJn^T^T  °^•^™  I"  the  Nonprocurcment  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
cmimon  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  derfnilions  from  £ 

use  8m°i!rd^?fn?hrH  r^if  ^""''"".'^d  ^"^'^'^"'^  i"  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
U5»L.  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308  15) 

iudidSv  chaTLTJrK'";^"^  °^  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
-PriS  A^,  T  .  ^  ^«PO"s«bil.ty  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes 

disS^SnTJZf^T  ""^r  '  ^"d"?' °^  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
oispensing,  use,  or  possession  of  any  controlled  substance; 

Au'^dTrel^H^IrT."!^"!''  ^^P'^.^f ,?!;.»  fantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
^rfo  manc^nfTh.  ^  ?'^!i  ^r^'"  "''*'''"'  ''^''^''  '^'^P'^^"*  ""'^" '»'"'  '"^P^^  «'  involvement  is  insignificant  to  the 
Sk  under^h/lr,  f  i"  'H  '  ^"'^  '^""P^^^^  P"^0""el  and  consultants  who  are  directly  engaged  in  the  ^rformancc  of 
Te eranfee  ^^o^.l'^f  ** "'?"  '^' ^'"'"''  P'^^^"  "^^'^ ^^^'"'^'°"  ^"^ "°*  '"^'"'^^  "^^'^^^ "0<  °n 'he  payroll  of 
he  Sant^e-  n!':..^  "'r*'"  '^"f^V""  '"'^'  '  '""'''''"«  requirement;  consultants  or  independent  contractors  not  on 

tne  grantee  s  payroll;  or  employees  of  subrccipients  or  subcontractors  in  covered  workplaces). 

^  J?'!!."^.*^®'*'"®*  **«* "  ^"  Of  '*^"  continue  to  provide  a  drug-free  workplace  by: 

use  of  aSmrnTlL\^^r'""' "°''^ru^  ernployces  that  the  uniasvful  manufacture,  distribution,  dispensing,  pos.scss.on  or 

n\  .^'*5''*'^'"8  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 
avii  able  drua  ?^;f„!ll  ^^    kT-v"  '^'  ^o^''/'^";  (2)  The  grantees  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
Zn  emn1ovee?frj  ^"^  rchabihtation,  and  employee  assistance  programs;  and.  (4)  The  penalties  that  may  be  mposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace- 

staJe'm^nUe'^uLVbrpIr^^  """""^  '"  ^  "''^'^'  '"  ''"^  performance  of  the  grant  be  given  a  copy  of  the 

graliUhfempToyee  Sl^'°''"  '"  ""''''""'"'  '"'^"''"'^  ^^  paragraph  (a)  that,  as  a  condition  of  employment  under  the 

of  a  SmtnifSruVi^m.'T  °^'^-  ''^'^'P^''''  \"<1;  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
^,TNn.  fi      .t  *^  occurring  ,n  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

cmDloycc  or  oTher^^r/I"^  • "  "^^""^  i*^'*"!"  '"?  "'""'*"'  "^'^  ^^'"  ^^"'^"8  "°''«  ""'I"  subparagraph  (d)(2)  from  an 
Sd.4  no^onT^  t^T"""^  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice. 

rdSfiSfiontmi^g)^^JiSi'^^^^^^^^^  ^'"  ^°^  '''^  ^^^^'P"  '^^  ^"^^^  ""^'^     '^-^  ^^^"  -'"^'^  •'•''= 
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(f)  Taking  one  of  ihc  following  actions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or.  (2)  Requiring  such  employee  to  participate  satisfactorily 
b  a  drug  abuse  assistance  or  rehabilitaiion  program  approved  for  such  purposes  by  a  Federal,  Stale,  or  local  health,  law 
enforcement,  or  other  appropriate  agcocy- 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b),(c).(d).(e)and(0. 

The  grantee  may  insert  In  the  space  provided  below  the  site(s)  for  the  performance  of  work  done  in 
connection  with  the  specific  grant  (use  attachments,  if  needed): 

9 
I 

Plact  of  Performanct  (Street  address.  Citj.  Count},  Slate,  ZIP  Code) 


Check ij  there  are  workplaces  on  file  that  arc  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  thai  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-UIDE  AND  STATE  AGENCY'- WIDE  certifications,  and  for  notiHcalion  of  criminal  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Ser\iccs,  Room  517-D,  200 
Independence  Avenue, S.W.,  Washington,  DC. 20201. 
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50  CFR  Part  32 

Refuge-Specific  Hunting  and  Fishing 
Regulations;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Sarvica 

50  CFR  Part  32 
RIN  1018-AA71 

Refuge-Specific  Hunting  and  Rshing 
Regulationa 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTIOW;  Final  rule. 

SUMMARY:  The ^i^Kand  Wildlife  Service 
(Service)  amends  cei^ain  regulations 
that  pertain  to  migratory  game  bird 
hunting,  upland  game  hunting,  big  game 
hunting  and  sport  fishing  on  individual 
national  wildlife  refuges.  Refuge 
hunting  and  fishing  programs  are 
reviewed  annually  to  determine 
whether  the  individual  refuge 
regulations  governing  these  programs 
should  be  modified,  deleted  or  have 
additions  made  to  them.  Changing 
enviroimiental  conditions.  State  and 
Federal  regulations,  and  other  factors 
affecting  wildlife  populations  and 
habitat  may  warrant  modifications  to 
insure  the  continued  compatibility  of 
hunting  and  fishing  with  the  purposes 
for  which  the  individual  refuges  were 
established.  Modifications  are  designed, 
to  the  extent  practical,  to  make  refuge 
hunting  and  fishing  programs  consistent 
with  State  regulations.  In  addition,  these 
refuge-specific  regulations  are 
consistent  with  the  new  format  which 
reorganizes  all  hunting  and  fishing 
regulations  under  one  part. 
EFFECTIVE  DATE:  June  17,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Duncan  L.  Browa,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  NW..  MS  670  ARLSQ, 
Washington.  DC  20240;  Telephone  (703) 
35»-2043. 

SUPPt^MENTARY  INFORMATION:  50  CFR 
part  32  contains  provisions  governing 
hunting  and  fishing  on  national  wildlife 
refuges.  Hunting  and  fishing  are 
regulated  on  refuges  to  (1)  insure 
compatibility  with  refuge  purposes,  (2) 
properly  manage  the  wildlife  resource, 
(3)  protect  other  refuge  values,  and  (4) 
insure  refuge  user  safety.  On  many 
refuges,  the  Service  policy  of  adopting 
State  hunting  regulations  is  adequate  in 
meeting  these  objectives.  On  other 
refuges,  it  is  necessary  to  supplement 
State  regulations  with  more  restrictive 
Federal  regulations  to  insure  that  the 
Service  meets  its  management 
responsibiUties,  as  outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  hunting  and  fishing 


regulatims  may  be  issued  only  after  a 
wrildlife  refuge  is  opened  to  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  himting  at  sport 
fishing  through  publication  in  the 
Federal  Reeister.  These  regulationa  may 
list  the  wildlife  species  that  may  be 
hunted  or  are  subject  to  sport  fishing, 
seasons,  bag  limits,  methods  of  bimting 
or  fishing,  descriptions  of  open  areas, 
and  other  provisions  as  appropriate. 
Previously  issued  refuge-specific 
regulations  for  hunting  and  fishing  are 
contained  in  50  CFR  part  32.  Many  of 
the  amendments  to  these  sections  are 
being  promulgated  to  standardize  and 
clarify  the  existing  language  of  these 
regulations. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 

In  the  December  11. 1992,  issue  of  the 
Federal  Register  (57  FR  58930)  the 
Service  published  a  proposed 
rulemaking  to  amend  certain  regulations 
in  SO  CFR  part  32  and  invited  public 
comment.  The  Service  received  no 
comments  on  these  revisions. 

Confonnance  with  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966. 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  includ^g  but 
not  limited  to,  hunting,  fishing  and 
public  recreation,  accommodations  and 
access,  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  public  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which  the 
cueas  were  established.  The  Refuge 
Recreation  Act  also  authorizes  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Act.  Hunting 
and  sport  fishing  plans  are  developed 
for  each  refuge  prior  to  opening  it  to 
hunting  or  fishing.  In  many  cases. 
refuge-specific  hunting  and  fishing 
regulations  are  included  in  the  himting 
and  sport  fishing  plans  to  ensiue  the 
compatibility  of  the  hunting  and  sport 
fishing  programs  with  the  purposes  for 
which  the  refuge  was  estabUshed.  Initial 


compliance  with  the  NWRSAA  and 
Refuge  Recreation  Act  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hiuiting  and  fishing  in  50 
CFR  Continued  compliance  is  ensured 
by  annual  review  of  hunting  and  sport 
fishing  programs  and  regulations. 

Economic  Efiect 

Executive  Order  12291  requires  the 
preparation  of  regulatory  impact 
analyses  for  major  rules.  A  major  rule  is 
one  likely  to  result  in  an  aimual  effect 
on  the  economy  of  $100  million  or 
more;  or  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies  or 
geographic  regions.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.Q  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  propKJsed  amendments  to  the 
codified  refuge-specific  hunting  and 
fishing  regulations  make  relatively 
minor  adjustments  to  existing  himting 
programs.  The  regulations  are  not 
expected  to  have  any  gross  economic 
effect  and  will  not  cause  an  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  agencies,  or 
geographic  regions,  llie  benefits 
accruing  to  the  public  are  expected  to 
exceed  by  a  large  margin  the  costs  of 
administering  this  rule.  Accordingly, 
the  IDepartment  of  the  Interior  has 
determined  that  this  rule  is  not  a  "major 
rule"  within  the  meaning  of  E.0. 12291 
and  would  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  C5ffice  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
reouired  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
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time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildhfe  Service, 
1849  C  Street,  NW.,  MS  224  ARLSQ, 
Washington.  DC  20240;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  {1018-0014), 
Washington,  DC  20503. 

Environmental  Conuderations 

Compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR  Refuge-specific  hunting  and 
fishing  regulations  are  subject  to  a 
categorical  exclusion  fitim  the  NEPA 
process  if  they  do  not  significantly  alter 
the  existing  use  of  a  particular  national 
wildlife  refuge.  The  changes  proposed 
in  this  rulemaking  would  not 
substantially  alter  the  existing  uses  of 
the  refuges  involved.  Information 
regarding  hunting  and  fishing  permits 
and  the  conditions  that  apply  to 
individual  refuge  himts,  sport  fishing 
activities  and  maps  of  the  respective 
areas  are  available  at  refuge 
headquarters  or  can  be  obtained  from 
the  regional  offices  of  the  U.S.  Fish  and 
Wildlife  Service  at  the  addresses  listed 
below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director— Refuges 
and  Wildlife,  U.S.  Fish  and  Wildhfe 
Service,  Eastside  Federal  Complex,  suite 
1692,  911  NE.  11th  Avenue,  Portland, 
Oregon  97232-4181;  Telephone  (503) 
231-6214. 

R^on  2 — Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director— Refuges  and  Wildlife 
U.S.  Fish  and  WildUfe  Service,  Box 
1306,  Albuquerque,  New  Mexico  87103; 
Telephone  (505)  766-1829. 

Rt^on  3 — Illinois.  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director— Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  Federal 
Building,  Fort  SnelUng,  Twin  Cities, 
Miimesota  55111;  Telephone  (612)  725- 
3507. 

Region  4— Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana. 
Mississippi,  North  Carolina,  Tennessee, 
South  Carolina,  Puerto  Rico  and  the 
Virgin  Islands.  Assistant  Regional 


Director^Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street,  SW.,  Atlanta,  Georgia  30303; 
Telephone  (404)  331-0833. 

Region  5— <]onnecticut.  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia  and  West 
Virginia.  Assistant  Regional  Director- 
Refuges  and  Wildlife,  U.S.  Fish  and 
Wildlife  Service.  300  W.  Gate  Center 
Drive,  Hadley.  Massachusetts  01035; 
Telephone  (413)  253-8200. 

Rt^on  6— Colorado.  Kansas. 
Montana,  Nebraska,  North  Dakota. 
South  Dakota.  Utah  and  Wyoming. 
Assistant  Regional  Director — Refuges 
and  Wildlife.  U.S.  Fish  and  Wildhfe 
Service.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  236-8145. 

Region  7— Alaska  (Hunting  and 
fishing  on  Alaska  refuges  is  in 
accordance  with  State  regulations. 
There  are  no  refuge-specific  hunting  and 
fishing  regulations  for  these  refuges). 
Assistant  Regional  Director — Refuges 
and  WildUfe,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Rd.,  Anchorage, 
Alaska  99503;  Telephone  (907)  786- 
3538. 

Duncan  L.  Brown,  Division  of 
Refuges.  U.S.  Fish  and  WildUfe  Service, 
Washington,  DC  20240,  is  the  primary 
author  of  this  rulemaking  document. 

List  of  Subjects  in  SO  CFR  Part  32 

Hunting.  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
WildUfe  refuges. 

Accordingly,  part  32  of  chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below: 

PART  32— [AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C  460k. 
664. 668dd,  and  71Si. 

132.7    [AmwidMi] 

la.  Section  32.7  is  amended  by 
transferring  "Rachel  Carson  National 
WildUfe  Refuge"  to  its  proper 
alphabetical  order  preceding  "Sunkhaze 
Meadows  National  WildUfe  Refuge" 
under  Maine. 

2.  Section  32.20  Alabama  is  amended 
by  revising  paragraph  C.  of  the  Choctaw 
National  Wildlife  Refuge;  by  revising 
paragraphs  A..  B..  and  C.  of  Eufaula 
National  WildUfe  Refuge  to  read  as 
follows: 


Okoctaw  Natioul  WUdlifc  Rafogi 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogi  Is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
foUowring  condition:  Permits  are  required. 

•         •         •         •         • 

Eufaula  Nalkmal  Wildlifii  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning 
doves,  snipe  and  woodcock  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Pennits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  f)ennitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

3.  Section  32.22  Arizona  is  amended 
by  revising  paragraph  C.  of  Buenos 
Aires  National  Wildlife  Refuge  to  read 
as  follows: 

S32^    Arizona. 


BuenM  Aire*  Nadoiul  Wildlife  Refuge 


C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  white-tailed  deer,  javelina  and  feral 
hogs  is  pennitted  on  designated  areas  of  the 
refoge. 

•         •         •         •         • 

4.  Section  32.23  Arkansas  is  amended 
by  revising  paragraph  B.  of  Big  Lake 
National  Wildlife  Refuge  to  read  as 
follows: 

132.23    Arfcanaaa. 


Big  Uke  National  WUdlifis  Refuge 

•         •         •         •         • 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  beaver  and  opossum 
is  [>ermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

5.  Section  32.24  California  is 
amended  by  removing  paragraph  A.4. 
and  revising  paragraph  A. 3.  of  Delevan 
National  Wildlife  Refuge;  by  revising 
paragraphs  A. 3.  and  B.2.  of  Lower 
Klamath  National  Wildlife  Refuge;  by 
revising  paragraph  A. 3..  and  removing 
paragraph  A.4..  and  by  redesignating 
paragraph  A. 5.  as  paragraph  A.4.  of 
Sacramento  NaUonal  WildUfe  Refuge: 
and  by  revising  paragraphs  A.4.  and  B.2. 
of  Tule  Lake  National  WildUfe  Refuge  to 
read  as  follows: 

132.24    CaUfomia. 


132.20    Alabama. 


Delevan  National  WUdlifiB  Refiige 
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A.  Hunting  ofkbgratory  Game  Birds.  *  *  * 

•        •        •        •        • 

3.  Hunters  assigned  to  the  spaced  blind 
unit  are  restricted  to  within  100  feet  of  their 
assigned  hunt  site  except  for  retrieving 
downed  birds,  placing  decoys,  or  traveling  to 
and  from  the  parking  area. 


Lower  Klamath  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  ' 

■         •         •         •         • 

3.  Only  unloaded  fireanns  may  be  carried 
on  hunter  access  routes  open  to  motcv 
vehicles  or  when  taken  through  posted 
retrieving  zones  when  traveling  to  and  from 
the  hunting  areas. 

B.  Upland  Game  Hunting.  *  *  • 


2.  Only  unloaded  firearms  may  be  carried 
on  hunter  access  routes  open  to  motor 
vehicles  or  when  taken  through  posted 
retrieving  zones  when  traveling  to  and  from 
the  hunting  areas. 


Sacramento  National  Wildlife  Reiiige 
A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

3.  Hunters  assigned  to  the  spaced  blind 
unit  are  restricted  to  within  100  feet  of  their 
assigned  hunt  site  except  for  retrieving 
downed  birds,  placing  decoys,  or  traveling  to 
and  from  the  parking  area. 

Tule  Lake  National  WUdlife  Refuge 

A.  Hunting  ofMig^tory  Game  Birds.  •  •  • 

•  *         •         •         • 

4.  Only  unloaded  firearms  may  be  carried 
on  hunter  access  routes  open  to  motor 
vehicles  or  when  taken  through  posted 
retrieving  zones  when  traveling  to  and  from 
the  hunting  areas. 

•  •         •         •         • 

B.  Upland  Game  Hunting.  *  •  • 

•  •        •        •        • 

2.  Only  unloaded  fireanns  may  be  carried 
on  hunter  access  routes  open  to  motor 
vehicles  or  when  taken  through  posted 
retrieving  zones  when  traveling  to  and  fitmi 

the  hunting  areas. 

6.  Section  32.27  Delaware  is  amended 
by  removing  paragraph  A.8.  and 
redesignating  paragraph  A.9.  as 
paragraph  A. 8.  of  Bombay  Hook 
National  Wildlife  Refuge;  and  by 
removing  paragraph  A.7.  and 
redesignating  paragraphs  A.8.  and  A.9. 
as  paragraphs  A.7.  and  A.8., 
respectively,  revising  paragraphs  C. 
introductwy  text.  C2.,  C3..  and  C4., 
and  adding  new  paragraphs  C.7.  and 
C.8.  of  Prime  Hook  National  Wildlife 
refuge  to  read  as  follows: 

432^7    Delaware. 


*  *       *       *       *  Muscatatuck  National  Wildlife  Refuge  to 
C.  Big  Game  Hunting.  Hunting  of  deer  and  read  as  follows: 

turkey  ia  permitted  on  designated  areas  of  the 

refuge  sub)act  to  the  following  conditions:  S32J3    Indiana. 

2.  Deer  hunting  on  Area  A  must  be  fitnn  m„-^-.-i»/J,  m.*<«»i  ur;uitb  w.-^- 
designated  stands  only,  unless  actively  Muacatatock  Nadonal  Wildlife  Refuge 
tracUng  or  retrieving  wounded  deer.  •         •         •         •         • 

3.  Himting  Areas  A  and  B  and  the  North  C.  Big  Game  Hunting.  •  •  • 
Hunting  Area  are  open  to  shotguji  and  •         •         •         •         • 
muzzleloader  deer  hunting                                     5.  Non-hunters  must  stay  in  vehicles  when 
M  -i^S^^  ^'^'  *'"°H°«  "  P»"^"«<*  °°  t^*  entering  the  hunt  area  during  the  second 
North  Hunting  Area  only^  state  dwr  muzzleloader  season. 

7.  A  shotgun  only  turkey  hunt  is  permitted 

during  the  State  spring  season  in  Unit  1  north        9.  Section  32.37  Louisiana  is  amended 

of  Fowler's  Beach  Road  and  west  of  Slaughter  by  revising  paragraph  B.  for  Atchafalaya 

Canal.  National  Wildlife  Refuge;  by  revising 

8.  Hunters  during  firearms  dear  season  paragraph  B.2.  and  adding  a  new 
T'l  "^Ti^  t  conspicuous  manner  on  head,  paragraph  B.5..  and  by  revising 
chest  and  back  a  mmimum  of  400  square  '^  u  r^     r  i-wi » _i:  «^t  r-       i 
Inches  of  solid-colored  hunter  oran^  ?,^?^^l  Si  °^  ^  Arbonne  National 
clothing  or  material.  Wildlife  Rehige;  by  revising  paragraphs 

•  •        •        •        •  A.,  B.,  and  C.  of  Delta  National  WildUfe 
7.  Section  32.32  Ulinois  is  amended  Refuge;  by  revising  paragraphs  B  2.  and 

by  revising  paragraph  A.I.,  removing  B.4.,  and  adding  a  new  paragraph  B.5.. 

A.2.  and  redesignating  paragraph  A.3.  as  ^"^  \y  revismg  paragraph  C.  for  Upper 

paragraph  A.2.,  and  adding  a  sentence  at  Ouachita  National  Wildhfe  Refuge  to 

tiie  end  of  the  newly  designated  ™«°  ««  follows: 

paragraph  A.2.,  revising  paragraphs  B.I.,  §^37    Louisiana. 

B. 2.,  and  C.3.,  and  adding  a  new  •        •        *        •        • 

paragraph  C.4.  to  Crab  Orchard  National 

Wildlife  Refuge  to  read  as  follows:  Atchafalaya  National  Wildlife  Refuge 


132.32    Ulinois. 


Prime  Hook  Neliaui  Wildlife  Refasi 


Crab  Orchard  Natioiial  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds.  *  *  * 

1.  Waterfowl  hunting  is  permitted  on  the 
controlled  areas  of  Grassy  Point,  Carterville 
and  Greenbrair  land  areas,  plus  Orchard, 
Turkey,  and  Sawmill  and  Grassy  Islands, 
from  sunrise  to  posted  closing  times  each  day 
during  the  goose  season.  Waterfowl  hunting 
in  these  areas,  including  lake  shorelines,  is 
permitted  only  from  existing  refuge  blinds. 
Hunters  must  comply  with  the  special  rules 
posted  at  the  blind  drawing  site.  Only 
waterfowl  hunting  is  permitted  in  the 
controlled  goose  hunting  areas  during  goose 
season. 

2.  *  *  *  No  person  may  establish  or  use 
a  goose  blind  or  pit  within  100  yards  of 
roads,  right-of-ways,  easements,  and  refuge 
public  use  boundaries. 

B.  Upland  Game  Hunting.  •  •  • 

1.  Upland  game  hunting  is  not  permitted 
in  the  controlled  goose  hunting  areas  during 
goose  season. 

2.  No  rifles  or  pistols  with  ammunition 
larger  than  .22  caliber  rim  fire,  except  black 
powder  firearms  up  to  and  Including  .40 
caliber  may  be  used. 

C.  Big  Game  Hunting.  •  •  • 

a.  Deer  hunting  is  not  permitted  in  the 
controlled  goose  hunting  areas  during  goose 
season. 

4.  Hunting  stands  must  be  removed  at  the 
end  of  each  day's  hunt 

8.  Section  32.33  Indiana  is  amended 
by  adding  a  new  paragraph  C.5.  to 


B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  opossum,  nutria, 
muskrat,  mink,  fox,  bobcat,  beaver  and  otter 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunting 
shall  be  in  accordance  with  Sherburne 
Wildlife  Management  Area  regulations. 

•  •         •         •         • 

D'Aifwime  National  WUdlife  Refuge 

•  •        •        •        * 

B.  Upland  Game  Hunting.  •  *  • 

•  •         •         *         • 

2.  Feral  hogs,  coyotes  and  beaver  may  be 
taken  during  all  refuge  hunts. 

5.  Dogs  are  allowed  for  hunting  squirrels, 
rabbits  and  raccoon  only  from  the  end  of  the 
last  refuge  gun  deer  hunt  to  the  end  of  small 
game  season. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of;  the  refuge  subject  to  the  foilowdng 
conditions: 

1.  Either-sex  deer  hunting  with  firearms  is 
permitted  during  the  second  consecutive 
Saturday  and  Sunday  and  fourth  consecutive 
Friday  and  Saturday  in  November  only. 

2.  Feral  hogs,  coyotes,  and  beaver  may  be 
taken  during  all  refuge  hunts. 

3.  Only  still  hunting  is  permitted. 

4.  Deer  stands  may  not  be  left  unattended. 

5.  All  deer  must  be  checked  at  a  designated 
check  station. 


Delta  Nadenal  WildUfe  Rafi^ 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birda  is  pennitted 
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on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Pennits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
rabbit  is  pennitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Pennits  are  required. 

C.  Big  Came  Hunting.  Hunting  of  white- 
tailed  deer  is  pennitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Pennits  are  required. 


Upper  OuKhiU  Nadoiul  Wildlifc  Refiiga 

B.  Upland  Game  Hunting.  •  •  • 

2.  Feral  hogs,  coyotes  and  beaver  may  be 
taken  during  all  refuge  hunts. 

4.  Nontoxic  shot  is  required  while  htinting 
upland  game  species. 

5.  Dogs  are  allowed  for  hunting  squirrels, 
rabbits  and  raccoon  only  bom  the  end  of  the 
last  refuge  gun  deer  hunt  to  the  end  of  small 
game  season. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  desisted  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Either-sex  deer  hunting  writh  firearms  is 
permitted  during  the  second  consecutive 
Saturday  and  Sunday  and  fourth  consecutive 
Friday  and  Saturday  in  November  only. 

2.  Feral  hogs,  coyotes,  and  beaver  may  be 
taken  during  all  refuge  hunts. 

3.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat 

4.  Only  still  himting  is  permitted. 

5.  Deer  stands  may  not  be  lef^  unattended. 

10.  Section  32.38  Maine  is  amended 
by  revising  paragraph  C.2.  for 
Moosehom  National  Wildlife  Refuge;  by 
transfering  "Rachel  Carson  National 
Wildlife  Refuge"  to  its  corred 
alphabetical  order  preceding  "Sunkhaze 
Meadows  National  Wildlife  Refuge";  by 
adding  new  paragraphs  B.l  and  C.l.  to 
Rachel  Carson  National  Wildlife  Refuge; 
and  by  revising  paragraph  Cl.  of 
Sunkhaze  Meadows  National  Wildlife 
Refuge  to  read  as  follows: 

S32^    Maine. 


MooMiMni  Natkmal  Wildlife  Rriitge 

C.  Big  Game  Hunting.  •  •  • 

*        •        •        •        • 

2.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  materiaL 


Rachel  Cuson  Natianal  Wildlife  affngt 

B.  Upland  Game  Hunting.  •  •  • 
1.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  mintmum  of  40U  square 


inches  of  solid-colored  hunter  orange 
clothing  or  material. 

Q  Big  Game  Hunting.  •  •  • 

1.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 


SunkluaB  Meadowa  Nadanal  Wildlife 
Refuge 

C.  Big  Game  Hunting.  *  *  • 

I.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  maimer  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

•        •        •        •        • 

II.  Section  32.39  Maryland  is 
amended  by  revising  paragraph  C4.  for 
Blackwater  National  Wildlife  Refuge; 
and  by  revising  paragraph  C.5.  for 
Eastern  Neck  National  Wildlife  Refuge 
to  read  as  follows: 

132^    Maryland. 


BUclnvater  National  Mnidlib  Rafuge 

•  •        •        •        • 

C.  Big  Game  Hunting.*  •  • 

4.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  bead, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

•  *        •        •        • 

Eaatara  Nock  Natioiul  Wildlife  Bafagi 

•  •        •        •        • 

C.  Big  Game  Hunting.*  •  • 


5.  Hunters  during  firearms  big  ganw  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 


132.40    [AnMmfed] 

12.  Section  32.40  Massachusetts  is 
amended  by  removing  paragraph  A.l. 
and  redesignating  paragraph  A.2.  as 
paragraph  A.l.,  and  removing  paragraph 
B.3.  of  Oxbow  National  Wildlife  Refuge; 
by  removing  paragraphs  A.2.  and  A.5. 
and  redesignating  paragraphs  A.3.  and 
A.4.  as  paragraphs  A. 2.  and  A.3., 
respectively,  and  removing  paragraph 
C.7.  and  redesignating  paragraph  C.8.  as 
paragraph  C.7.  of  Parker  River  National 
WildUfe  Refuge. 

13.  Section  32.42  Minnesota  is 
amended  by  revising  paragraphs  A.  and 
C.  of  the  Minnesota  Valley  National 
Wildlife  Refuge;  and  by  adding  a  new 
paragraph  C.4.  to  Rice  Lake  National 
Wildlife  Refuge  to  read  as  follows: 


132.42    MkwMMta. 

MinnaaoU  Valkjr  Natiaaal  Wildlife  Rsfwgi 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge. 

C  Big  Game  Hunting  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  follo%rlng 
conditions: 

1.  Archery  hunting  is  permitted. 

2.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day's  hunt. 

3.  Permits  are  required  to  participate  in  the 
shotgun  Alternative  Deer  Control  Program. 

Rica  Lake  National  Wildlife  RaAige 

•         •         •         •         •  . 

C  Big  Game  Hunting.*  *  • 

4.  Hunting  of  deer  on  the  Rica  Lake  Unit 
is  by  firearm  only;  hunting  on  the  Sandstone 
Unit  is  liy  firearm  and  arciiary. 

14.  Section  32.45  Montana  is 
amended  by  removing  paragraph  A.3. 
and  by  revising  paragraph  B.  for  Benton 
Lake  National  Wildlife  Refuge  to  read  as 
follows: 

132.45    MontWML 


BoBtoD  Lakt  National  Wildlife  Rafi^ 

•        •        •        •        • 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  shall  possess  and  use  only  non* 
toxic  shot  while  in  the  field. 

2.  Hunting  is  pennitted  beginning  on  the 
opening  day  of  Montana  waterfowl  hunting 
season  and  is  closed  at  the  end  of  the  hunting 
day  of  November  30. 

15.  Section  32.49  New  Jersey  is 
amended  by  removing  paragraphs  A.I., 
A.3.,  A.4.  and  A.7.  and  redesignating 
paragraphs  A.2.,  A.5.  and  A.6.  as 
paragraphs  A.l..  A.2,  and  A.3.. 
respectively,  by  adding  new  paragraphs 
A.4.  A.5.  and  A.6..  and  revising 
paragraph  C3.  for  Edwin  B.  Forsythe 
National  Wildlife  Refuge;  by  revising 
paragraph  C.3..  removing  paragraph 
C.4..  and  adding  paragrapo  D.  for  Greet 
Swamp  National  Wildlife  Refuge:  and 
by  revising  paragraph  C.4.  for  Supawna 
Meadows  National  Wildlife  Refuge  to 
read  as  follows: 

132.49    NewJeraey. 


Edwin  B.  Forsythe  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds.  *  *  • 


29076  Federal  Register  /  Vol.  58,  No.  94  /  Tuesday  May  18,  1993  /  Rules  and  Regulations 


4.  Hunters  may  not  use  or  possess  mora 
than  25  shells  per  day  in  Hunting  Areas  A, 
B,  and  C  in  the  Bamegat  Division  and  in 
Hunting  Unit  1  in  the  Brigantine  Division. 

5.  In  Hunting  Araa  B  of  the  Bamegat 
Division,  hunting  is  restricted  to  designated 
sites,  with  each  site  limited  to  one  party  of 
hunters.  A  minimum  of  six  decoys  per  site 
is  required. 

6.  No  sites  or  areas  may  be  occupied  before 
4:00  a.m.  Access  is  by  boat  only. 

C.  Big  Came  Hunting.  •  •  • 


3.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 


Great  Swamp  National  Wildlife  Refuge 
C  Big  Game  Hunting.  •  •  • 

3.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  (Reserved] 

Sapa%raa  Meadows  National  Wildlife  Refuge 
C.  Big  Game  Hunting.  *  •  • 


4.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

16.  Section  32.51  New  York  is 
amended  by  removing  paragraph  A.4. 
and  redesignating  paragraphs  A. 5.,  A.6, 
A. 7.  and  A.8.  as  paragraphs  A.4.,  A.5., 
A.6.  and  A. 7.,  respectively,  by  adding  a 
new  paragraph  B.3.,  and  by  revising 
paragraph  C.l.  for  Iroquois  National 
Wildlife  Refuge;  and  by  revising 
paragraph  B,  by  removing  paragraph 
C.l.  and  redesignating  paragraphs  C.2. 
and  C.3.  as  paragraphs  C.l.  and  C.2., 
respectively,  and  revising  the  newly 
designated  C.2.  of  Montezuma  National 
Wildlife  Refuge  to  read  as  follows: 

132.51    NMvYork. 


inches  of  solid-colored  hunter  orange 
clothing  or  material. 


Montemma  National  Wildlife  Rafiiga 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge. 

C  Big  Game  Hunting.  •  •  • 

2.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  maimer  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

17.  Section  32.52  North  Carolina  is 
amended  by  revising  paragraphs  A.,  B., 
and  C.  of  Alligator  River  National 
Wildlife  Refuge  to  read  as  follows: 

132.52    North  Carolina. 


132.57    Pwmaytvanla. 


Erie  National  WUdlife  Refuge 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
turkey  is  {>ermitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  The  refiige  is  open  to  tiirkey  bunting 
during  the  State  spring  turkey  season. 

20.  Section  32.60  South  Carolina  is 
amended  by  revising  paragraph  A.  for 
Cape  Romain  National  Wildlife  Refuge 
to  read  as  follows: 

{32.60    South  CaroUna. 


Cape  Romain  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  rails  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 


Iroquois  National  Wildlife  Refuge 
B.  Upland  Game  Hunting.  *  *  * 

3.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

C  Big  Game  Hunting.  *  *  * 

1.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  back  a  minimum  of  400  square 


AUigator  River  National  Wildlife  Refuge  21.  Section  32.63  Texas  is  amended 

A.  Hunting  of  Migratory  Game  Birds.  by  revising  paragraphs  C.4.  and  C.7.  for 
Hunting  of  swans,  geese,  ducks,  coots,  snipe,  Aransas  National  Wildlife  Refuge;  by 
mourning  doves  and  woodcock  is  permitted  adding  paragraph  A.3.  to  Brazoria 

on  designated  areas  of  the  refuge  subject  to  National  Wildlife  Refuge;  by  revising 

the  following  condition:  Permits  are  required,  paragraph  A.I..  removing  paragraph 

B.  Upland  Game  Hunting.  Huatmg  of  *oj     j-       »•  uao 
squirrel,  rabbit,  quail,  raccSon  and  opossum  ^J'/"**  redesignaUng  paragraphs  A.3. 
is  permitted  on  designated  areas  of  the  rehige  ^^  A*-  ^  paragraphs  A.2.  and  A.3., 
subject  to  the  following  condition:  Permits  respectively,  of  San  Bernard  National 
are  required.  Wildlife  Refuge  to  read  as  follows: 

C.  Big  Game  Hunting.  Hunting  of  white-  •  --  «•    t 
tailed  deer  is  permitted  on  designated  areas  §32.63    Texas. 

of  the  refuge  subject  to  the  following  •         •         •         «         • 

condition:  Permits  are  required.  .  ,,  ,,      ,,.,.,.,.,  „  . 

t,        t,         t,         t        ^  Aransas  National  Wildlife  Refuge 

18.  Section  32.56  Oregon  is  amended  _  _.  ^-^   u    #•      •  •  • 

by  revising  paragraphs  A.l.  and  B.  for  »        »        •     "•        • 
Lower  Klamath  National  Wildlife  .    .       .  ,      . .    ^     . 

RefuBfl  to  read  as  follows-  ■*•  ^^^^^  hunting  is  permitted  in  October 

KBTuge  to  reaa  as  loiiows.  ^^  specified  days  listed  in  the  refuge  hunt 

132.56    Oregon.  brochure. 

7.  Firearms  hunting  is  permitted  in 

Lower  Klamath  National  Wildlife  Refuge  November  on  specified  days  listed  in  the 

A.  Hunting  of  Migratory  Game  Birds.  *  *  *  refuge  hunt  brochure. 

1.  Only  unloaded  firearms  may  be  carried  »         •         •         •         • 

on  hunter  access  routes  open  to  motor  _  .    »,  ..       •..,.,j..r  ..  ^ 

vehicles  or  when  taken  through  posted  Brazoria  National  Wildlife  Refuge 

retrieving  zones  when  traveling  to  and  from  A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

the  hunting  areas.  *         •         •         •         • 

•         •         *         •         •  3.  Permits  are  required  to  hunt  on  certain 

B.  Upland  Game  Hunting.  Hunting  of  portions  of  the  hunting  area, 
pheasant  is  permiUed  on  designated  areas  of  *        •        •         •        • 
the  refuge  subject  to  the  following  condition: 

Only  unloaded  firearms  may  be  carried  on  San  Bernard  National  Wildlife  Refuge 
hunter  access  routes  open  to  motor  vehicles  A.  Hunting  of  Migratory  Game  Birds.  •  *  * 

or  when  taken  through  posted  retrieving  i.  Permits  are  required  to  hunt  on  certain 

zones  when  traveling  to  and  firom  the  hunting  portions  of  the  hunting  area, 

areas.  •        •        •        *        • 

22.  Section  32.65  Vermont  is 
amended  by  removing  paragraph  A.  7. 
and  by  revising  paragraph  C.2.  for 
Missisquoi  National  Wildlife  Refuge  to 
read  as  follows: 


19.  Section  32.57  Pennsylvania  is 
amended  by  removing  paragraph  A.2. 
and  redesignating  paragraph  A.3.  as 
paragraph  A.2.,  and  by  revising 
paragraphs  C  introductory  text  and  C.l. 
for  Erie  National  Wildlife  Refuge  to  read 
as  follows: 


132.65    Vannont 
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Missisquoi  National  Wildlife  Refuge 

*  *         •         •         • 

C.  Big  Game  HunUng.  *  *  • 

*  •        •        •        • 

2.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  l>ack  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

*  •        *        •        • 

23.  Section  32.66  Virginia  is  amended 
by  revising  paragraph  C.5.  for  Back  Bay 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.  introductory  text,  A.I., 
A.4.,  A.5.,  and  A.6.,  and  by  revising 
paragraph  C.3.  for  Chincoteague 
National  Wildlife  Refuge;  and  by 
revising  paragraph  C.4.  for  Great  Dismal 
Swamp  National  Wildlife  Refuge  to  read 
as  follows: 

§32.66    Virginia. 

*  *        *        •        » 

Back  Bay  National  Wildlife  Refuge 

*  »         *         •         • 

C.  Big  Game  Hunting.  •  *  • 

*  *        •        •        • 

5.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 
chest  and  t)ack  a  minimum  of  400  square 
inches  of  solid-colored  hunter  orange 
clothing  or  material. 

*  •         *         •         • 

Chincoteague  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  and  rails  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 


1.  Written  permission  is  required  to  hunt 
on  the  non-guided  public  hunting  areas. 

4.  Permanent  blinds  are  permitted  In 
compartments  1-4  in  Wildcat  Marsh. 

5.  Hunting  parties  are  limited  to  a 
maximum  of  4  hunters. 

6.  Public  hunting  is  pennitted  only  on 
Thursdays,  Fridays,  and  Saturdays  during  the 
State  waterfowl  and  during  the  entire  State 
rail  season. 


C.  Big  Game  Hunting. 


A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  geese,  coots,  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refiige. 

25.  Section  32.69  Wisconsin  is 
amended  by  revising  paragraph  A.2.  for 
Horicon  National  Wildhfe  Refuge:  and 
by  revising  paragraph  C.  of  the 
Trempealeau  National  Wildlife  Refuge 
to  read  as  follows: 

132.69    WiMMMtsin. 


3.  Hunters  during  firearms  big  game  season 
must  wear  in  a  conspicuous  manner  on  head, 

S^^oJS-^lirh^S.t^/r'o'S^e""'  "»"«» '^•'*°-'  ^^  ^"^ 

clothing  or  material.  A.  Hunting  of  Migratory  Game  Birds.  •  •  • 

Great  Dismal  Swamp  National  WUdlife  ,  \^^^  participants  in  the  Young  Wild- 

Refiige  fowlers  and  Special  Programs  are  pennitted 

.        •        •        ,        ,  to  hunt. 

C  Big  Game  Hunting.  •••  ••••• 

*  ,      *         \        *  ^      *  Tiwnpeafeau  National  Wildlife  Refuge 

4.  Hunters  during  nrearms  big  game  season  •        •        *        •        • 
must  wear  in  a  conspicuous  manner  on  head,         _, 

chest  and  back  a  minimum  of  400  square  y-  ^'*  ^^*""'  Hunting.  Hunting  of  white- 
inches  of  solid-colored  hunter  CH^nge  tailed  deer  is  pwrmitted  on  designated  areas 
clothing  or  material.  of  the  Refuge  subject  to  the  following 

*  •         •         •         •  condition:  Permits  are  required. 
24.  Section  32.67  Washington  is  •        •        •        •        . 

amended  by  revising  paragraph  A.  for  Dated:  February  3, 1993. 

Conboy  Lake  National  Wildhfe  Refuge  Richard  N.  Smith. 

to  read  as  follows:  Deputy  Director.  U.S.  Fish  and  WUdlife 

§32.67    Washington.  Service. 

*  •         •         *         •  (FR  Doc.  93-11579  Filed  5-17-93;  8:45  am) 

Conboy  Lake  National  WUdlife  Refuge  ^^  w«-»-r 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Servlcs 

50  CFR  Part  32 

RIN  1018-AB2S 

Addition  of  Ten  National  Wildlife 
Refugee  to  the  Uet  of  Open  Areas  for 
Hunting;  One  to  the  Uet  for  Sport 
Hehing  and  Pertinent  Refuge-Specific 
Regulations 

AOEMCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  adds  ton  national 
wildlife  refuges  (NWR(s))  to  the  lists  of 
open  areas  for  migratory  game  bird 
hunting,  upland  game  hunting,  and/or 
big  game  hunting,  one  NWR  to  the  list 
for  sport  fishing  and  pertinent  refuge- 
specific  regulations  for  those  activities. 
The  Service  has  determined  that  such 
uses  will  be  compatible  with  and,  in 
some  cases,  enhance  the  purposes  for 
which  each  refuge  was  established.  The 
Service  has  further  determined  that  this 
action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  principles  of  soiuid 
wildlife  management,  and  is  otherwise 
in  the  public  interest  by  providing 
additional  recreational  opportunities  of 
a  renewable  natural  naouica.  In 
addition,  these  regulations  are 
consistent  with  the  new  format  which 
reorganizes  all  hunting  and  fishing 
regulations  under  one  part. 
EFFECTIVE  DATE:  June  17. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Refuges, 
MS  670  ARLSa  1849  C  Street,  NW. 
Washin(^n,  DC  20240;  Telephone: 
703-35*-2043. 

SUPPLEMEMTAAY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
appUcable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildhfe  management,  ancl  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  opens  ten  refuges  to  hunting 
and  one  to  sport  fishing.  ^1  of  the 


bunting  and  fishing  progranu  included 
in  this  opeaings  document  have  refuge- 
specific  nunting  or  fishing  regulations 
which  are  included  in  this  nuemaking. 

This  rulemaking  dehsts  refuge- 
spedfic  fishing  regulations  for  Ottawa 
NWR.  Ohio,  as  its  fishing  program  has 
become  defunct. 

Department  of  the  Interior  policy  is. 
whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  In  the 
December  8, 1992,  issue  of  the  Federal 
Register  (57  FR  58108)  the  Service 
published  a  proposed  rulemaking  to 
open  certain  refuge  units  and  invited 
public  comment.  The  Service  received 
comments  from  The  Humane  Society  of 
the  United  States  and  The  Fund  for 
Animals,  Inc.  The  substantive 
comments  and  our  responses  are  as 
indicated  below. 

Comments  Received  and  Service 
Responses 

From  the  Humane  Society  of  the 
United  States  the  following  comments 
wore  received  and  are  responded  to  as 
follows: 

1.  Comment:  Hunting  is  a  violation  of 
refuge  purposes  and  there  is  a  lack  of 
data  to  support  a  hunting  program. 

Response:  Hunting  is  an  allowable 
activity  on  refuge  lands  if,  pursuant  to 
the  Refuge  Administration  Act,  the 
activity  is  competible  with  the  primary 
purposes  of  the  refuge  unit.  Hunting 
plans  are  developed  to  respond  to  the 
impacts  of  hunting  on  habitat,  wildhfe, 
and  human  environment.  It  is  in  these 
plans,  which  the  Humane  Society  did 
not  review,  that  justification  for  hunting 
programs  are  found. 

2.  Comment:  The  Ser\'ice  has  failed  to 
craduct  ecological  studies  and, 
therefore,  inaccurately  found  a 
"surpliis"  of  certain  wildhfe  existing  on 
the  refuge  imits. 

Response:  Environmental 
assessments,  wildlife  population 
impacts,  and  habitat  degradation  were 
reviewed  before  hunt  plans  were 
finalized  and  approved  by  the  Regional 
Offices.  Accordingly,  himting  was  found 
to  be  compatible  with  the  purposes  of 
the  respective  refuge  units  and 
"surplus"  wildlife  were  identified 
where  appropriate. 

3.  Comment:  There  is  no  evidence 
that  compatibility  determinations  were 
made  concerning  the  opening  of  refuge 
units  to  hunting. 

Response:  All  of  the  hunt  plans 
included  a  compatibility  determination 
which  concluded  that  hunting  would  be 
a  compatible  activity  on  the  respective 
refuse  units.  These  determinations  were 
available  for  public  review. 


4.  Comment:  The  Service  has 
surrendered  administrative  authority  to 
the  States  in  allowing  state  regulations 
to  govern  all  aspects  of  the  himting 
programs  not  covered  by  refuge-specific 
regulations. 

Response:  The  Service  has 
surrendered  nothing  and,  indeed,  takes 
full  responsibihty  for  the  himt  programs 
on  its  refuge  units.  All  of  the  refuge 
units  involved  in  this  rulemaking  have 
refuge-specific  regulations.  Irrespective 
of  this  fact,  refuge  imits  that  may  utilize 
State  regulations  in  a  particular  hunt 
program,  nevertheless  are  under  Federal 
jurisdiction  and  no  regulations  may  be 
enforced  if  they  are  in  conflict  with 
Federal  standards  of  wildhfe 
conservation  and  accepted  refuge 
management. 

5.  Comment:  The  comment  period 
was  inadequate  to  properly  analyze 
changes  in  hiuiting  programs  and  their 
regulations. 

Response:  Despite  an  abbreviated 
comment  period,  all  comments  are 
considered  in  any  proposed  rulemaking 
and  the  Humane  Society  was  not 
prevented  from  submitting  its  comments 
in  a  timely  fashion. 

From  the  Fund  for  Animals,  Inc.,  the 
following  comments  were  received  and 
are  responded  to  as  follows: 

1.  Comment:  There  should  have  been 
an  Environmental  Impact  Statement 
done  on  the  openings. 

Response:  There  was  a  Finding  Of  No 
Significant  Impact  (FONSI)  in  all  the 
environmental  assessments.  The 
provisions  of  NEPA  were  complied  with 
and  there  has  been  no  evidence  that  the 
assessments  were  not  otherwise  in 
order. 

2.  Comment:  The  Administration  Act 
was  not  comphed  with  as  the 
compatibility  criterion  has  been 
"relaxed". 

Response:  There  has  been  no  violation 
of  the  Administration  Act  as 
compatibility  has  been  assured  through 
the  various  hunt  plans  in  the  use  of 
refuge  purposes,  unit  objectives  and  the 
goals  of  the  National  Wildlife  Refuge 
System  as  guidelines  for  compliance. 
Hunting  can  be  and,  in  these  specific 
cases,  is  compatible  within  the  meaning 
of  the  Administration  Act.  There  has 
been  no  relaxing  of  the  compatibihty 
standard. 

3.  Comment:  The  Refuge  Recreation 
Act  was  violated  because  no 
independent  finding  of  adequate 
fun(kng  to  operate  the  hunts  has  been 
done  and  the  pubUc  has  not  been 
allowed  to  review  the  refuge  budgets 
and  make  recommendations  on  how 
refuge  units  should  "better"  spend  their 
money. 
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Response:  The  adequacy  of  funding 
has  been  assured  by  the  specific  refuge 
xmit  opening  to  himting,  this  has  been 
verified  by  me  RegioncQ  Office  who  has 
oversight  responsioility  of  refuge  luiit 
budgets,  and  their  representations  have 
been  concurred  with  by  die  Washington 
Office,  Division  of  Refuges,  as  being 
within  their  budget  allocations  for  the 
fiscal  year.  The  Refuge  Recreation  Act 
does  not  require  that  the  public  be  privy 
to  development  of  individual  refuge 
budgets,  nor  does  the  law  require  that 
the  public  dictate  how  refuge  monies 
should  be  "better"  spent.  Indeed,  it  is 
the  responsibility  of  refuge  managers. 
Regional  administrators  and  the 
Washington  Office  to  ensure  that  refuge 
budgets  are  best  utilized  to  meet  the 
particular  fiscal  year  operations.  This 
determination  is  done  with  professional 
expertise  gained  from  education, 
experience,  and  within  the  limits 
allowed  by  law  in  governing  the  refuge 
system.  There  has  been  no  finding  in 
any  of  the  openings  that  the  resource 
will  be  compromised  in  any  manner. 

4.  Comment:  The  biological 
soundness  and  recreational  opportunity 
criteria,  as  required  for  openings  and  as 
found  in  the  Refuge  Manual,  have  not 
been  adequately  shown. 

Response:  The  hunt  plans  and  the 
environmental  assessments  all  speak  to 
the  biological  soundness  and 
recreational  aspect  of  the  opening  of 
refuge  units  to  hunting.  The  hunt  plans 
were  available  for  review  by  the  public 
and  are  kept  as  a  matter  of  record.  Any 
suggestion  to  the  contrary  is  inaccurate. 

5.  Comment:  The  abbreviated 
cximment  was  without  basis  and  highly 
suspicious. 

Response:  The  abbreviated  comment 
perioa  was  justified  in  that  when  the 
proposed  regulations  were  first  put 
forward  (before  going  to  the  Federal 
Register  for  publication),  their  eventual 
publication  would  have  been  very  near 
the  beginning  of  the  various  hunting 
seasons.  Because  the  proposed  rule  had 
been  delayed  in  the  Service  and 
Etopartment  of  the  Interior  review,  the 
Office  of  Management  and  Budget 
review  had  been  delayed  and  the  final 
publication  of  the  proposed  rule  in  the 
Federal  Ragiater  had  been,  therefore, 
necessarily  delayed,  the  abbreviated 
comment  period  was  even  more  critical 
to  having  the  refuges  open  to  hunting  in 
time  for  the  respective  hunting  seasons. 
The  proposed  rule  had  been  prepared  in 
June,  1992,  and  any  claim  that  the 
pubhcation  of  the  proposed  rule  is 
"suspicious"  because  it  comes  before 
the  advent  of  the  new  presidential 
administration  is  without  merit. 
Furthermore,  the  Fund  for  Animals  had 
every  opportunity  to  make  comments 


beyond  the  fifteen  day  comment  period. 
All  substantive  comments,  regardless  of 
when  received,  are  taken  into 
consideration  whenever  a  rulemaking  is 
proposed. 

ConfiDrmance  With  Stahrtory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  Systens 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  Act,  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
{lermitted  forms  of  recreation. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  determined 
that  these  openings  for  hunting  and 
fishing  are  compatible  and  consistent 
with  the  primary  purposes  for  which 
each  of  the  refuges  listed  below  was 
established,  and  that  funds  are  available 
to  administer  the  programs.  The  hunting 
and  fishing  programs  will  be  general 
within  State  and  Federal  (migratory 
game  bird)  regulatory  frameworks.  A 
brief  description  of  the  hunting  and 
fishing  programs  follows: 

Modoc  NWR,  located  along  the  south 
fork  of  the  Pit  River  in  Modoc  County, 
three  miles  south  of  the  town  of  Altiuas 
in  extreme  northeast  California,  was 
established  in  1960  for  the  protection 
and  management  of  migratory  birds  and 
other  wildhfe.  The  6,283  acre  refuge 
itself  consists  of  irrigated  meadows, 
natural  Iflood  plains,  marsh 
communities,  and  sagebrush/juniper 
uplands.  Waterfowl  and  snipe  hunting 
have  been  permitted  activities  on  the 
refuge  since  1961.  Utilization  of  the 
hunt  area  has  averaged  1,513  visits 
annually  for  the  last  five  years.  Modoc 


NWR  will  not  allow  a  limited  junior 
pheasant  hunt.  This  hunt  would  conflict 
with  no  other  natural  resource  and 
would  provide  a  quality  midlife 
oriented  exfwrience  for  the  young  and 
foster  greater  appreciation  for  the 
natural  environment  while  promoting 
an  interest  in  hunting.  The  public 
hunting  area  consists  of  2,130  acres  of 
wet  meadows,  grainfields,  natural  and 
man-made  ponds  and  marshes  along 
with  approximately  120  acres  of 
sagebrush  uplands.  This  represents  34% 
of  the  refuge,  leaving  4,153  acres  (66%) 
as  an  inviolate  sanctuary.  Further 
limiting  of  waterfowl  and  snipe  hunting 
to  three  days  per  week  allows  waterfowl 
undisturbed  access  to  the  hunt  area  on 
non-hunt  days.  These  three  days  of 
hunting  will  have  no  significant  impact 
upon  refuge  resources,  including 
endangered  or  threatened  species,  and 
will  be  compatible  with  the  purposes  for 
which  the  refuge  was  established,  as  so 
provided  in  an  environmental 
assessment  and  a  separate  Section  7 
evaluation  under  the  Endangered 
Species  Act.  The  refuge  budget  provides 
adequate  funds  to  administer  the 
proposed  hunt,  anticipating  the 
expenditure  of  less  than  1%  of  the 
refuge's  budget,  and  is  in  compliance 
with  the  RRA. 

Walnut  Creek  NWR,  located 
southwest  of  Prairie  City  in  Jasper 
County,  Iowa,  approximately  20  miles 
east  of  Des  Moines,  was  recently 
established  by  Congress  (1990)  to  restore 
native  tallgrass  prairie,  wetland  and 
woodland  habitats  for  breeding  and 
migratory  waterfowl  and  resident 
wildlife;  to  sorve  as  a  major 
environmental  education  center 
providing  opportunities  for  study;  to 
provide  outdoor  recreation  benefits  to 
the  public;  and  to  provide  assistance  to 
local  landowners  to  improve  their  lands 
for  wildlife.  Wahiut  Creek  NWR  will 
now  implement  an  interim  hunting  plan 
that  will  guide  hunting  activities  for  the 
1992-93  hunting  season.  Thereafter,  a 
hunt  plan  will  be  developed  along  with 
the  recommendations  and  findings  of 
the  Master  Planning  process  which  the 
refuge  has  recently  undergone  and  a  full 
review  of  the  Draft  Environmental 
Imp>act  Statement.  Hunting  would  be 
open  only  to  upland  game  and  big  game 
and  would  include  whitetail  deer,  ring- 
necked  pheasants,  cottontail  raU)its, 
and  squirrel.  The  hunting  seasons 
within  the  refuge  will  correspond  with 
Iowa  state  hunting  seasons  from  October 
through  January,  1993.  An 
environmental  assessment  and  a  Section 
7  evaluation  under  the  Endangered 
Species  Act  found  that  the  interim  hunt 
plan  would  not  adversely  impact  othur 
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natural  rMOXUCM  or  aflKt  any  listed 
sp«dM.  An  iDlnim  hunting  progFam 
wrill  allow  managan  to  protect 
individual  «peci««  fnm  ovar  graiing 
and  or  pradatkm  and  tkaraby  incraaae 
the  divemHy  of  the  habitat  within  the 
refuge.  Hunting  is  a  conpatiUa  uae  on 
this  refuge.  The  cost  of  adoiinistering 
the  interim  hunt  program  would  be  less 
than  1%  of  the  refuge's  budget  and  is 
otherwise  in  compliance  with  the  RRA. 

Chickaaaw  NWi.  is  located  just  east 
of  the  Miaoiasippi  River  in  Lauderdale 
County,  Tennessee.  Chickasaw  NWR 
consists  of  21.938  acres  and  was 
establisbed  by  the  Kdigratory  Bird 
Coaunission  on  August  5, 1985,  for  the 
primary  purpose  for  use  as  an  inviolate 
sanctuary,  or  for  any  other  management 
purpose,  for  migratory  birds.  The  area  is 
historically  notsd  for  its  excellent 
fishing  opportimities  for  crappie. 
bluegill.  catfish,  white  bass,  largemouth 
bass,  and  assorted  sunfishss.  All 
indications  are  that  fish  populations  are 
sufficient  for  fishing  and  other  refuge 
objectivee.  The  sport  fishing  program 
would  open  the  refuge  to  fishing  for 
black  bass,  white  bass,  crappie,  simfish, 
catfish,  and  rough  fish  species  8ub|ect  to 
permit.  P)d>lic  meetings  have  been  held 
soliciting  comments  from  anglers  and 
from  non-consumptive  refuge  users  as 
well  with  no  opposition  raised  to  the 
fishing  program.  A  Section  7  evaluation 
under  the  Endangered  Species  Act  made 
a  "not  likely  to  adversely  affect" 
finding,  and  an  environmental 
assessment  foimd  no  anticipated 
adverse  impact  to  the  quality  of  the 
human  environment.  The  fishing 
program  has  been  found  compatible 
with  the  purposes  for  which  the  refuge 
was  established  and  is  in  compliance 
with  the  NWRSAA  with  sufficient 
funding  and  staff  to  meet  the 
requirements  of  the  RRA. 

Ace  Basin  NWB.  located  in  the 
counties  of  Charleston,  Beaufort  and 
Colleton,  South  Carolina,  consists  of 
2,887  acres  within  the  350,000  acre 
Ashepoo,  Cbmbahee,  Sdiato  (ACE) 
Riven  Basin.  The  refuge  was  eet^lished 
to  assist  in  preserving  a  nationally 
signifioant  wildlife  ecosystem  that  nvill 
provide  a  complex  of  habitats  for 
wintering  waterfowl,  other  migratory 
and  raaiCMat  birds,  maBunals.  reptiles, 
amphibians  and  plants,  tts  main 
emphasis  is  to  increase  and  enhance 
waterfowl  management,  endangered 
species  management,  and  maintenance 
of  other  important  fish  and  wildlife 
vahias  within  the  ACE  Basin.  The  hunt 
program  allows  white-tailed  deer 
nunting  on  the  Grove  Plantation  Tract 
consisting  of  approximately  1,9S5  acrea. 
The  deer  population  is  near  or 
exceeding  the  carrying  capacity  of  the 


area  and  has  the  potential  of  dacrading 
tha  habitat  for  use  by  not  only  dear,  but 
also  other  resident  wiidlile  such  as 
turkey  and  migrating  neo-tropical  bird 
species.  Seasons  and  bag  limits  will  be 
within  the  euidelines  jointly  established 
by  the  South  Carolina  Wildlife  and 
Marine  Resources  Department  staff  and 
Service  personnel.  The  hunt(s)  will  be 
conducted  by  refuge  staff  within 
adequate  budget  parameters  and  has 
been  found  to  be  compatiUe  with  tha 
purposes  for  which  the  refuge  was 
estaolishad.  A  Section  7  evaluation 
indicates  no  adverse  impact  to  a  listed 
species,  and  an  environmental 
assessment  confirms  a  finding  of  no 
significant  impact  to  other  natural 
resources. 

Pocosia  Lakes  NWR.  located  in 
northaaatam  North  Carolina  between 
Albemarle  and  Pamlico  Sounds, 
consists  of  111,474  acres  and  includaa 
12,350  acres  that  was  fonnerly  Pimgo 
NWR  and  6,000  acres  adjacent  to  Frying 
Pan  Lake  that  was  a  part  of  Alligator 
River  NWR.  The  refuge  was  established 
for  the  development,  advancement, 
management,  conservation,  and 
protection  of  fish  and  wildlife  resources 
and  (with  resprect  to  Ptmgo)  for  use  as 
an  inviolate  sanctuary,  m  for  any  other 
management  purpose,  for  migratory 
birds.  The  wildleiids  habitat  consists  of 
unmodified  pocoain,  bottomland 
hardwoods,  and  southeastern  shrub  bog 
vegetation.  The  hunt  plan  opens  the 
refuge  to  migratory  bird  bunting,  upland 
game  and  big  game  hunting  (deer  only). 
The  area  whic^  was  fbnnarly  Pungo 
NWR  will  be  utihzed  only  for  deer 
hunting,  as  previously  authorized. 
Hunts  will  be  within  state  seasons  and 
include  the  hunting  of  ducks,  snow 
geese,  swans,  doves,  woodcock,  rails 
and  snipe;  quail,  rabbit,  squirrel, 
raccoon  and  opossum;  and  white-tailed 
deer.  This  himting  activity  has  been 
found  not  to  have  significant 
environmental  effects  as  determined  by 
an  environmental  assessment  and 
finding  of  no  significant  impact  A 
Section  7  evaluation  has  determined 
that  there  will  be  no  adverse  impact  to 
any  listed  species.  The  hunting  program 
has  been  designed  to  contribute  to  uid 
be  compatible  with  refuge  purposes  and 
objectives  and  be  in  compliance  with 
the  NWRSAA.  The  current  refoge 
budget  provides  adequate  funds  to 
administer  the  proposed  bunts  and  is  in 
compliance  wiui  the  RRA. 

Rice  Lake  NWR  is  composed  oitwo 
units.  The  Rica  Lake  Unit  is  located  in 
Aitkin  County,  Minnesota, 
approxiniately  120  miles  north  of 
Minneepolis-St  Paul,  encompassing 
18,104  acres.  The  Sandstone  Unit 
inchidas  2,045  acres  located  in  Pine 


County,  Minnesota,  epproximately  40 
milaa  southwest  of  &e  Rica  Lake  unit 
and  80  miles  north  of  Minneapolis/St. 
Paul.  The  units  of  the  refuge  ware 
established  for  use  as  a  refoge  and 
breeding  ground  for  minatory  birds  and 
other  wildlife,  as  well  ae  an  inviolate 
sanctuary,  or  for  other  management 
purposes,  for  migratory  birds.  The  Rice 
Lake  unit  has  abundant  natural  foods, 
particularly  wild  rioe  and  wild  ceiery. 
and  this  has  attracted  wildlife  to  tha 
area  for  centuries.  Several  waterfowl 
species,  including  mallards, 
canvaabacks,  blue  winged  teal  and 
Canada  geese,  oaA  here  during  the 
summer  months.  The  Sandstone  Unit  is 
outside  of  a  major  production  area  or 
migration  route  and  has  not  supported 
a  large  waterfowl  population.  The 
primary  habitat  value  of  the  unit  has 
been  for  those  species  associated  with 
the  woodland  or  brushland  biomes.  The 
refuge  will  allow  the  hunting  of 
migratory  game  birds,  spedfically 
woodcock  and  common  snipe  on 
designated  areas.  A  Section  7  evaluation 
indicates  no  adverse  impact  to  a  listed 
species,  and  an  environmental 
assessment  confirms  a  finding  of  no 
significant  impact  to  other  natural 
resources.  As  there  is  already  existing 
an  upland  game  and  big  game  himting 
program  which  is  adequately  budgeted, 
the  addition  of  migratory  game  bird 
hunting  poses  no  unforeseen  or  undue 
constraints  on  the  refuge  budget. 

St.  Catherine  Creek  NWR.  is  located  in 
the  western  section  of  Adams  County 
(in  southwest  Mississippi},  about  7 
miles  south  of  the  City  of  Natchez.  The 
western  boundary  is  the  Mississippi 
River  with  the  eastern  boundary 
basically  following  the  bluffs.  To  date, 
13,473  acres  have  been  purchased  for 
this  refuge.  Catahoula  NWR  lies  35 
miles  to  the  west  and  Yazoo  NWR  lies 
120  miles  north.  The  refuge  was 
established  to  preserve  wintering  habitat 
for  mallards,  pintails,  blue-winged  teal, 
and  wood  ducks  and  production  habitat 
for  wood  ducks  to  meet  the  habitat  goals 
presented  in  the  North  American 
Waterfowl  Management  Plan.  Habitat 
within  the  area  consists  of  bottomland 
and  upland  hardwoods,  cleared  land, 
cypress  swamps,  accreted  land,  and 
fallow  fields.  Flooding  from  the 
Mississippi  River  is  a  frequent 
occurrence  and  topography  varies  from 
flats  to  depressional  swales  and  larger 
basins  which  fill  with  water  from  rains 
or  backwater  flooding.  Old  St.  Catherine 
Creek  and  Butler  Lake  are  the  two 
permanent  water  bodies  on  the  refoge. 
The  area  has  historically  been  noted  for 
its  excellent  hunting  opportunities  for 
white-tailed  deer,  waterfowl,  and  small 
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game  such  as  rabbits  and  squirrels. 
Based  on  the  meliniinary  assessment  on 
the  refuge  and  the  experieasce  of  the 
Mississippi  Department  of  Wildlife 
biologists  and  conservation  officers,  all 
indications  support  the  fact  that 
relevant  wildlife  populations  are 
sufficient  for  hunting  and  for  other 
refuge  objectives.  The  refuge  will 
implement  an  initial  himting  program 
that  would  involve  only  resident  game 
including  squirrels,  rabbits,  and  white- 
tailed  deer.  No  waterfowl  himting  is 
foreseen  at  this  time.  The  sport  hunting 
program  will  be  monitored  by  refuge 
personnel.  The  cost  of  the  program 
includes  personnel  time,  equipment, 
fuel,  supplies,  facility  upgrading,  etc., 
and  is  adequately  provided  for  within 
the  refuge  budget  and  is  in  compliance 
with  the  RRA.  The  hunting  program, 
seasons  and  bag  limits  fall  within  the 
framework  established  by  the 
Mississippi  Department  of  Wildlife, 
Fisheries,  and  Parks.  As  a  management 
objective,  himting  provides  the  public 
with  an  opportunity  to  utilize  a 
renewable  resource.  The  removal  of 
surplus  animals  prevents 
overpopulation  of  deer,  which  can  be 
detrimental  to  the  herd's  health  and 
well  being,  and  negatively  impact  the 
environment.  Hunting  of  deer  and  other 
species  is  compatible  with  refuge 
purposes  and  objectives,  sound  wildlifa 
management,  in  the  public's  interest 
and  in  compliance  with  the  NWRSAA. 
A  Section  7  endangered  species 
evaluation  has  been  conipleted  and 
resulted  in  a  "will  not  affect" 
conclusion  for  the  hunting  seasons.  The 
environmental  assessment  establishes 
that  no  adverse  impact  to  other  wildlife 
resources  are  anticipated. 

James  River  NWR,  is  located  in  Prince 
George  County.  Virginia,  and  Ues 
approximately  6  miles  southeast  of  the 
City  of  Hopewell  and  thirty  miles  south 
of  Richmond.  The  refuge  is  bordered  by 
Powells  Creek  on  the  west,  James  River 
to  the  north,  and  the  Flowerdew 
Hundred  Plantation  to  the  south.  The 
refuge  was  established  under  the 
Endangered  Species  Act  to  conserve  fish 
or  wildlife  which  are  listed  as 
endangered  species  or  threatened 
species  or  plants.  Bald  eagles  have  been 
prominent  users  of  the  James  River  area 
of  Virginia  since  before  colonial  days. 
Eagles  neet  in  the  area,  but  the  dominant 
activity  has  been  roosting  and  foraging 
by  migrating  eagles.  The  area  supports 
~the  largest  summer  juvenile  eagle 
concentration  east  of  the  Mississippi 
River.  The  refuge  consists  of  3,538  acres 
of  predominantly  hardwood  and  cut 
over  loblolly  pine.  The  hunt  plan  calls 
for  the  huntii^  of  white-tailed  deer  only 


and  is  the  only  hunt  program 
anticipated  for  the  refuge.  The 
objectives  of  the  hunt  are  to  maintain 
the  population  of  white-tailed  deer  at  a 
level  commensurate  with  the  biological 
carrying  capacity  of  the  available  refuge 
habitat,  ana  to  provide  high  quality 
wildlife  oriented  recreation.  The  Service 
will  continue  forest  management 
practices  that  favor  the  bald  eagle  and 
which  are  not,  in  any  way,  impacted  by 
the  harvest  of  white-tailed  deer.  Based 
on  a  computer  model  of  deer  herd 
population  dynamics,  without 
dedicated  harvest  methods  of  the  deer 
population  a  dramatic  increase  in  that 
population  will  occur.  When  this  ocofrs 
(doubling  in  two  years,  increasing  10 
fold  in  ten  years),  over-browsing  leading 
to  habitat  degradation,  disease,  and 
starvation  will  occur.  In  accordance 
with  the  guidelines  set  forth  in  the  1985 
National  Wildlife  Federation 
publication.  Bald  Eagles  in  the 
Chesapeake:  A  Management  Guide  for 
Landowners,  hunting  will  not  occur 
after  December  14th.  The  closed  area 
around  each  nest  tree  during  the  hxmt 
will  equal  or  exceed  the  required  200 
yard  radius,  and  will  be  posted  prior  to 
November  Ist  of  each  hunt  year.  This 
action  will  decrease  eagle  disturbance 
and  increase  the  protection  of  the 
nesting  bald  eagles  that  inhabit  the 
refuge.  A  Section  7  evaluation 
concluded  that  public  shotgim  hunting 
of  white-tailed  deer  on  James  River 
NWR  will  not  affect  the  bald  eagle.  A 
finding  of  no  significant  impact  was 
made  by  the  environmental  assessment 
The  hunting  program  has  been  designed 
to  contribute  to  and  be  compatible  with 
refuge  purposes  and  objectives  and  be  in 
compliance  wiUi  the  NWRSAA.  There  is 
sufficient  funding  and  personnel  to 
operate  this  program  and,  therefore,  the 
hunt  will  be  in  compliance  with  the 
RRA. 

Sibley  Lake  NWR,  is  a  1,077  acra 
refuge  in  Griggs  County  in  east  central 
North  Dakota.  The  refuge  was 
established  in  1939  by  Executive  Order 
to  serve  "as  a  refuge  and  breeding 
ground  for  migratory  birds  and  other 
wildlife."  The  refuge  has  a  587  acre 
Type  IV  weUand  that  provides  excellent 
migratory  bird  habitat.  The  upland  is 
comprised  of  285  acres  of  cropland  and 
255  acres  of  pasture.  Sibley  Lake  NWR 
is  an  island  of  wildlife  habitat  in  an  area 
of  intense  agriculture.  Deer  from  the 
surrounding  area  are  drawn  to  the 
refuge  during  the  state  firearms  deer 
season  for  protection.  Following  the 
close  of  the  deer  season  they  do  not 
redistribute  back  to  the  areas  from 
which  they  came  until  the  following 
spring.  This  intense  winter 


concentration,  at  times  over  200  deer 
per  square  mile,  is  destructive  to  refuge 
habitat  and  leads  to  serious  depredation 
problems  on  neighboring  private  lands 
particularly  during  severe  winters.  The 
refuge  is  the  only  closed-to-huntlng  area 
for  many  miles.  The  hunt  plan  allows 
for  deer  hunting  only.  The  objectives  of 
the  hunt  are  to  reduce  the  destruction  of 
habitat  on  the  refuge,  reduce 
depredation  problems  to  privately 
owned  lands  surrounding  the  refuge, 
redistribute  deer  back  to  their  home 
range  and  provide  a  recreational 
opportuni^  to  local  hunters.  The 
redistribution  of  the  deer  herd  would 
result  in  lower  winter  mortality  to  the 
deer  herd  and  a  higher  harvest  by 
hunters.  The  refuge  asserts  that  it  would 
not  cost  any  more  to  patrol  the  refuge 
and  monitor  permitted  deer  hunting 
than  it  would  be  to  see  that  hunting  is 
not  occurring.  The  refuge  budget, 
therefore,  has  adequate  funds  to 
administer  the  proposed  program  and  is 
in  compliance  with  the  RRA.  There  has 
been  a  finding  of  no  significant  impact 
on  the  quality  of  the  human 
environment  whenever  the  hunt  plan  is 
implemented.  A  Section  7  evaluation 
under  the  Endangered  Species  Act 
found  that  the  himt  program  is  not 
likely  to  adversely  affect  any  listed 
species.  A  further  determination  was 
made  that  the  himt  program  was 
compatible  Mrith  the  purposes  for  which 
the  refuge  was  established  and  is  in 
compliance  with  the  NWRSAA. 

Audubon  NWR  consists  of  14,738 
acres  in  west  central  North  Dakota, 
McLean  County.  The  refuge  is 
superimposed  on  the  Corps  of 
Engineer's  Garrison  Dam  and  Reservoir 
Project  and  was  established  in  1955  as 
mitigation  for  wildUfs  habitat  destroyed 
by  tile  filling  of  Lake  Sakakawea  behind 
Garrison  Dam.  Audubon  NWR  contains 
about  10,780  acres  of  wetlands  of  which 
Lake  Audubon  accounts  for  10,420 
acres.  The  remaining  weUands  consist 
of  about  48  acres  of  temporary  seasonals 
(Type  I).  27  acres  of  subirrigated 
meadows  (Type  II),  150  acres  of 
seasonal  shallow  marshes  (iVpe  m).  and 
135  acres  of  deeper,  permanent  cattail 
marshes  (Type  IV).  The  refuge  has  a 
large  number  of  islands  some  of  which 
are  lost  each  year  to  erosion.  Presently 
there  are  about  120  islands  totalling 
about  440  acres  of  grassland  within  the 
refuge  portion  of  Lake  Audubon.  The 
islands  are  used  extensively  by  nesting 
ducks,  Canada  geese,  shorebirds, 
California  and  ringbilled  gulls,  common 
terns  and  cormorants.  The  refuge  will  be 
open  hunting  to  upland  game,  including 
gray  partridge,  sharp-tailed  grouse  and 
ring-necked  pheasant  Use  of  this 
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particular  refuge  for  upland  game 
Dunting  is  anticipated  to  be  quite  low 
due  to  tour  factors:  (1)  Approximately 
37,000  acres  of  public  lands  of  equal  or 
greater  value  for  pheasant  hunting  will 
be  open  to  public  hunting  in  the  county; 
(2)  vehicle  access  will  be  severely 
limited  because  access  roads  (except 
two)  are  not  plowed  and  normally  are 
snow  blocked  by  December  1  (the 
beginning  of  the  season);  (3)  average 
pheasant  numbers  are  approximately 
300-600  pheasants,  only  about  half 
males;  and  (4)  lack  of  heavy  cover 
which  will  hold  pheasants  for  hunters  at 
this  time  of  the  year.  The  initial  cost  for 
this  hunt  is  $1,000  and  includes  extra 
labor  for  informing  the  public  with 
signing,  writing  an  information  sheet, 
answering  questions  and  extra  law 
enforcement.  Once  established,  the 
operating  costs  of  the  hunt  are  estimated 
at  about  $700.  The  refuge,  therefore,  has 
adequate  funds  to  operate  this  program 
and  is  in  compliance  with  the  RRA. 
Hunting  upland  birds  (detailed  above) 
has  been  found  to  be  compatible  with 
the  purposes  for  which  the  refuge  was 
established  because  it  will  occur  in 
December  after  all  wetlands  have  frozen 
and  waterfowl  have  migrated  south.  The 
hunt  will  require  use  of  steel  shot  so 
that  lead  is  not  deposited  into  wetlands. 
An  enviroimiental  assessment  has  made 
a  finding  of  no  significant  impact  to  the 
human  environment  and  a  Section  7 
evaluation  under  the  Endangered 
Species  Act  anticipates  no  impact  to  any 
listed  spedes.  The  hunt  program  is  in 
compliance  with  the  NWRSAA. 

Ecooomic  Effect 

Executive  Order  12291,  "Federal 
Regulation."  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effiect  oa  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies  or 
geographic  regions;  or  significant 
adverse  effects  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  at  seq.)  further  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effiect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  It  it 
estimated  that  opening  these  refuges  to 
hunting  and  fishing  will  generate 
$25,000,980  or  substantially  less  than 
$100  million. 

With  respect  to  small  entities,  this 
rule  will  have  a  positive  aggregate 


economic  effiect  on  small  businesses, 
organizations,  and  governmental 
jurisdictions.  The  openings  will  provide 
recreational  opportunities  and  generate 
economic  benehts  that  may  not  now 
exist,  and  will  impose  no  new  costs  on 
small  entities.  While  the  number  of 
small  entities  likely  to  be  affected  is  not 
known,  the  number  is  judged  to  be 
small.  Moreover,  the  added  cost  to  the 
Federal  Government  of  law 
enforcement,  p>osting.  and  other  actions 
needed  to  implement  activities  under 
this  rule  will  be  considerably  less  than 
the  income  generated  from  the 
implementation  of  these  hunting  and 
sport  fishing  programs.  Accordingly,  the 
Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  and  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
imder  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  piuposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street, 
NW,  MS  224  ARLSa  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington,  DC 
20503. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  environmental 
assessments  have  been  prepared  for 
these  openings.  Based  upon  the 
Environmental  Assessments,  the  Service 
issued  Findings  of  No  Significant 
Impact  with  respect  to  the  openings. 
Section  7  evaluations  were  prepared 


pursuant  to  the  Endangered  Species  Act. 
These  doctmients  are  available  for 
public  inspection  and  copying  in  Room 
670, 4401  North  Fairfax  Drive, 
Arlington,  Virginia,  or  by  mail,  at  the 
address  listed  in  the  section 
"ADDRESSES"  above. 

Duncan  L.  Brown,  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC,  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subiects  in  50  CFR  Pail  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C  460k, 
664, 66Sdd,  and  7151. 

132.7    [AmwHiMi] 

2.  Section  32.7  is  amended  by  adding 
alphabetically  "Walnut  Creek  National 
Wildlife  Refuge"  under  Iowa;  "Pocosin 
Lakes  National  Wildlife  Refuge"  under 
North  Carolina;  "Sibley  Lake  National 
Wildlife  Refuge"  under  North  Dakota; 
"ACE  Basin  National  Wildlife  Refuge" 
under  South  Carolina;  and  "James  River 
National  Wildlife  Refuge"  under 
Virginia. 

3.  Section  32.24  California  is 
amended  by  adding  text  to  paragraph  B. 
of  the  Modoc  National  Wildlife  Refuge 
to  read  as  follows: 

132.24    CalHomic 


Modoc  NaHonal  Wildlife  Rsfugs 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  persons  possessing  a  California 
junior  hunting  license  (resident  or  non- 
resident) may  hunt  pheasants. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

4.  Section  32.34  Iowa  is  amended  by 
adding  Walnut  Creek  National  Wildlife 
Refuge  to  the  alphabetical  listing  of 
refuges  to  read  as  follows: 

132.34    Iowa. 


Walnut  Creek  Nadonal  Wikilife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
IReservedl 
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R  floland  Game  Hunting.  Hunting  of  ring- 
necked  pheasants,  grey  pdrlndge,  b^Twhite 
quail,  cottontail  reU>its,  and  squirrel  Is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  All  hunting  stands  must  be  r^gmoved 
from  the  refuge  at  the  end  of  each  day's  hunt. 

2.  Hunting  of  ring-necked  pheasants,  grey 
partridge,  b^iwhite  quail,  and  cottontail 
rabbits  is  permitted  from  the  opening  of  the 
respective  State  seasons  and  will  close  at  the 
conclusion  of  the  State  deer  muzzleloader 
season. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  desi^iated  areas 
of  the  refuge  subject  to  the  following 
condition:  All  hunting  stands  must  be 
removed  firom  the  refuge  at  the  end  of  each 
day's  himt 

D.  Spmt  Fishing.  [Reserved] 

'  5.  Section  32.42  Minnesota  is 
amended  by  adding  text  to  paragraph  A. 
of  Rice  Lake  National  Wildlife  Refuge  to 
read  as  follows: 


Rice  Lake  Natkuaal  WUdlifis  Umfaga 

A.  Hunting  of  Aiiigratory  Game  Birds. 
Hunting  of  woodcock  and  common  snipe  is 
permitted  on  designated  areas  of  the  refuge. 

6.  Section  32.43  Mississippi  is 
amended  by  adding  text  to  paragraphs 
B.  and  C  of  St.  Catherine  Creek  National 
Wildlife  Refuge  to  read  as  follows: 

132.43    Mttlttfppl. 


St  CatheriiM  Greek  Natioiul  Wildlifc  Refuge 


B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  beaver,  nutria,  muskrat, 
bobcat,  and  coyote  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Himting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

7.  Section  32.52  North  Carolina  is 
amended  by  adding  Pocosin  Lakes 
National  Wildlife  Refuge  to  the 
alphabetical  Usting  of  refuges  to  read  as 
follows: 

132^    North  Cvollna. 


PooMia  Lakaa  Nalksial  Mldlifc  SoAige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  snow  geese,  swans,  doves, 
woodcock,  rails  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Access  permitted  IV^  hours  before  and 
after  legal  shooting  time. 

2.  Firearms  must  be  unloaded  while  being 
transpoited  l>y  a  vehicle  or  Ixiat  under  power. 


3.  Only  portable  blinds  and  temporary 
blinds  constructed  of  natural  materials  are 
permitted,  fortaoie  oiuuia  mutl  bo  nnnorcd 
following  each  day's  hunt 

4.  Hunting  is  permitted  during  State 
season. 

B.  Upland  Came  Hunting.  Hunting  of 
quail,  squirrel,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  for  any  night 
hunting. 

2.  Access  permitted  1\^  hours  before  and 
after  legal  shooting  time. 

3.  Firearms  must  be  unloaded  while  Iwing 
transported  by  a  vehicle  or  boat  imder  power. 

4.  Himting  is  permitted  during  State  season 
except  opossum  and  raccoon  himting  will  be 
closed  during  State  bear  season  including  5 
days  before  and  after  that  season. 

C.  Big  Came  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Each  hunter  must  wear  500  square 
inches  of  fluorescent  orange  material  above 
the  waist  visible  from  all  directions  during 
the  muzzle  loading  and  gun  seasons. 

2.  Shotguns  and  primitive  weapmns  only. 
Pistols  and  modem  rifles  are  prohibited. 

3.  Firearms  must  be  unloaded  while  being 
transported  by  a  vehicle  or  boat  under  power. 

4.  Access  permitted  IV^  hours  Iwfore  and 
after  legal  shooting  time. 

5.  Hunting  permitted  during  State  season. 

6.  Dogs  are  not  permitted. 

7.  All  stands  must  be  removed  from  the 
refuge  following  each  day's  hunt.  The 
construction  or  use  of  permanent  stands, 
blinds,  platforms,  or  ladders  is  prohibited. 

D.  Sport  Fishing.  (Reserved] 

8.  Section  32.53  North  Dakota  is 
amended  by  adding  text  to  paragraph  B. 
of  Audubon  National  Wildlife  Refuge 
and  by  adding  Sibley  Lake  National 
Wildlife  Refuge  to  the  alphabetical 
listing  to  read  as  follows: 

132^    NorthDakota. 


Anduboo  National  Wildlifit  Kafuge 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasants,  gray  partridge  and  sharp- 
tailed  grouse  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 


Siblqr  Laka  National  WiUlifis  Rafnga 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 

9.  Section  32.60  South  Carolina  is 
amended  by  adding  ACE  Basin  National 


Wildlife  Refuge  to  the  alnhnhAtiriil 
listing  to  read  as  follows: 

i32Mt    South CaroiMM. 


ACX  Baain  National  Wildlifit  Rafiist 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 

10.  Section  32.62  Tennessee  is 
amended  by  adding  text  to  paragraph  D. 
of  Chickasaw  National  Wildlife  Renige 
to  read  as  follows: 

132.62    TannoMO*. 


Chickasaw  National  WikUifis  Rafiige 
•  •    *        •         •        * 

D.  Sport  Fishing.  Sport  fishing  for  black 
bass,  white  bass,  crappie,  sunfish,  catfish, 
and  rough  fish  species  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Refuge  fishing  permits 
are  required. 

11.  Section  32.66  Virginia  is  amended 
by  adding  James  River  National  Wildlife 
Refuge  to  the  alphabetical  Usting  to  read 
as  follows: 

132.66    Virginia. 


James  River  National  Wildlifr  Rafiigi 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  shotguns,  20  gauge  or  larger, 
loaded  with  buckshot  only  are  permitted. 

3.  Dogs  are  not  permitted. 

4.  Only  portable  tree  stands  may  l>e  used 
and  must  be  removed  at  the  end  of  each  hunt 
day. 

5.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest,  and  back,  a  ni(njnnini 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  [Reserved] 

Dated;  March  19, 1993. 
Richard  N.  Smith. 

Deputy  Director.  U.S.  Fish  and  Wildlife 

Service. 

(FR  Doc  93-11578  Filed  S-17-03;  8:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPan33 

[Docket  No.  24466;  AiDMidnMnt  No.  33-15] 

RiN  NO.  AB06 

Airworthiness  Standards:  Aircraft 
Engines  Electrical  and  Electronic 
Engine  Control  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAAj.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
requirements  for  the  certification  of 
electrical  and  electronic  engine  control 
(EEC)  systems.' Although  these  types  of 
control  systems  have  been  certificated 
under  existing  regulations,  those 
regulations  do  not  address  specific 
requirements  related  to  electrical  and 
electronic  engine  controls.  This  action 
does  not  mandate  specific  design 
requirements,  but  codifies  and 
standardizes  functional  requirements 
pertaining  to  the  certification  of 
electrical  and  electronic  engine  control 
systems.  Codification  of  these 
requirements  will  result  in  reduced 
design,  testing,  and  administrative  costs. 
EFFECTIVE  DATE:  August  16, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cosimo  Bosco,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5229;  (617)  270- 
2492;  Fax  (617) 270-2412. 

SUPPLEMENTARY  INFORMATION: 

Background 

Statement  of  the  Problem 

Advances  in  electronic  technology 
have  led  to  the  development  of  more 
comprehensive  and  more  automated 
control  systems  for  aircraft  engines.  The 
need  for  these  more  complex  systems 
was  created  by  the  demands  of  the 
aviation  industry  for  more  fuel  efficient 
and  higher  performance  engines.  These 
engines  require  that  some  engine 
parameters  be  controlled  more 
acciu^tely  than  earlier  engine  control 
systems  and  that  some  engine  functions 
be  controlled  that  were  not  previously 
controlled  directly.  The  need  for  more 
complex  controls  has  led  to  a 
transformation  in  the  design  of  engine 
controls  from  those  based  primarily 
upon  hydromechanical  technology  to 
those  based  primarily  upon  electronic 
technology.  The  majority  of  new  engine 


certification  projects  make  use  of  EEC 
systems,  causing  this  segment  of  the 
engine  certification  activity  to  become 
larae  and  specialized. 

Currently,  definitive  regulations  have 
not  been  established  that  provide  the 
certification  basis  for  these  engine 
control  systems.  The  FAA  has,  in  recent 
years,  relied  upon  generalized 
interpretations  of  the  Federal  Aviation 
Regulations  (FAR),  Advisory  Circular 
(AC)  information,  and  certain 
engineering  professional  society 
documentation  to  develop  a  certification 
bcsis  for  these  systems  on  a  case-by-case 
basis.  Consequently,  there  is  a  need  to 
amend  14  ChR  part  33  to  establish  and 
standardize  the  certification  basis  for 
turbine  and  reciprocating  engines 
controlled  by  electrical  and  electronic 
control  systems. 

Certification  issues  that  are  addressed 
in  this  regulation  are  power  supply 
requirements,  aircraft-supplied  data, 
failure  modes,  environmental 
requirements  including  lightning  and 
high  intensity  radiated  electromagnetic 
fields  (HIRE)  and  software  design.  The 
Society  of  Automotive  Engineers  (SAE) 
convened  a  special  subcommittee, 
AE4R,  Aircraft  Radiated  Fields,  whose 
objective  was  to  validate  data  on  design, 
test,  and  analysis  of  equipment  in  the 
electromagnetic  environment.  The 
report  of  the  SAE-AE4R  Subcommittee 
will  provide  the  technical  data  for  an 
AC  on  radiated  electromagnetic  fields.  It 
should  be  noted  that  at  the  SAE-AE4R 
meeting  in  June  1990,  the  term  high 
energy  radiated  fields,  HERF,  was 
replaced  by  high  intensity  radiated 
fields,  HIRF.  Certification  requirements 
also  require  information  that 
information  be  included  in  the  engine 
instruction  manual  to  define  the 
i.naportant  aspects  of  the  EEC. 

History 

With  the  advent  of  the  gas  turbine 
engine,  more  sophisticated  fuel  controls 
were  needed  to  control  an  engine  than 
the  simple  carburetor  that  was  used  to 
control  reciprocating  aircraft  and 
automotive  engines.  The  primary 
function  of  any  engine  fuel  control  is  to 
maintain  an  efficient,  combustible  fuel- 
to-air  ratio  in  response  to  any  power 
input  command.  The  gas  turbine  engine 
introduced  additional  requirements  for 
engine  fuel  controls  over  those  of  the 
reciprocating  engine  because  the  engine 
compressor  would  stall  and  surge  for 
certain  combinations  of  pressme  ratio 
across  the  compressor  and  the 
compressor  rotor  speed.  Engine  fuel 
controls  have  been  designed  to  avoid 
this  compressor  stall  region  throughout 
the  aircraft  operating  envelope  and  for 
all  pilot  power  lever  commands.  In 


addition,  the  engine  fuel  control  was 
designed  to  protect  the  engine  from 
exceeding  its  design  Umits  for 
temperature,  speed,  and  pressure.  In  the 
late  1940s  and  early  1950s,  when  the  gas 
turbine  engine  and  fuel  control 
technology  were  being  developed,  a 
rudimentary  analog  computational 
technology  was  available  to  implement 
these  controls  either  electronically  or 
hydromechanically.  Engine  controls 
based  on  each  approach  were  being 
developed.  However,  the  analog 
electronic  fuel  control  technology 
developed  more  quickly,  and  the  initial 
gas  turbine  engines  were  controlled 
with  full  authority  electronic  controls, 
albeit  using  vacuum  tubes.  Early  models 
of  engines  on  the  U.S.  Air  Force  B-5 2 
bomber  were  fitted  with  these  electronic 
engine  controls.  However,  the  electronic 
controls  were  superseded  by  the 
hydromechanical  controls  because  they 
demonstrated  an  improved  reliability 
over  the  electronic  engine  controls. 

From  the  1950s  to  the  late  1970s, 
semiconductor  technology  became 
available  and  advanced  rapidly  from 
transistors,  through  various  levels  of 
integration,  end  operational  ampUfiers, 
to  solid  state  memories  and 
microprocessors.  Until  the  late  1970s, 
the  electronic  engine  controls  were  used 
only  to  perform  functions  to  protect  the 
engine  torn  exceeding  design  limits  for 
temperature,  speed,  pressure,  or  torque. 
The  full  authority  analog  electronic 
engine  control  on  the  Concorde  aircraft 
and  a  few  engines  with  limited 
authority  controls  were  the  exceptions 
to  this  generalization.  The  1973  oil 
crisis  created  an  urgent  need  in  the 
commercial  aviation  industry  for  more 
fuel  efficient  engines.  In  the  mid-19708, 
research  and  development  programs  to 
develop  full  authority  digital  engine 
controls  (FADEC)  were  initiated  by 
various  commercial  and  miUtary 
engineering  groups.  Two  FADEC 
systems  developed  luider  one  of  the 
commercial  demonstration  programs 
were  test  flown  in  1980  on  an 
experimental  Boeing  747  aircraft.  In  the 
late  1970s,  supervisory  controls  were 
used  on  large  transport  engines 
certificated  by  General  Electric  (GE), 
Pratt  &  Whitney  (PW),  and  Rolls  Royce 
(RR).  These  controls  enhanced  engine 
performance  and  functioned  similar  to  a 
FADEC,  but  were  limited  to  less  than  50 
percent  authority  of  thrust  and  did  not 
control  the  engine  start.  Subsequently, 
in  1983,  the  PWA  PW2037  became  the 
first  U.S.  commercial  engine  to  be 
certificated  with  a  FADEC  system. 

In  June  1977,  the  FAA  issued  Notice 
No.  77-6,  Aircraft  Regulatory  Review 
Program,  Invitation  to  Submit  Proposals 
for  Consideration  (42  FR  29687,  June  9, 
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1977).  This  notice  was  issued  in 
response  to  the  need  to  update  and 
modernize  technical  requirements,  and 
for  clari&cation  and  elimination  of 
redimdancies  in  test  and  design 
requirements,  llie  FAA  solicited  rule 
change  proposals  from  the  aviation 
community  and  the  general  public,  and 
held  a  week-long  Regulatory  Review 
Conference  in  January  1978,  attended  by 
over  100  industry  and  public 
representatives. 

As  part  of  the  Aircraft  Engine 
Regulatory  Review  Pro-am,  a  rule 
change  was  proposed  to  add  a  new 
Section  33.64  to  be  titled  Engine  Power 
Control  Systems.  This  proposal  defined 
a  "full  authority  electronic  fuel  control 
system"  and  addressed  requirements  for 
this  system.  Requirements  were  defined 
for  power  supply,  system  redundancy, 
environmental  characteristics,  and  loss 
of  inputs  supplied  from  outside  of  the 
control  system.  This  proposal  was 
developed  in  antici{>ation  of  the  wide- 
scale  introduction  of  electronic  engine 
controls  for  commercial  aircraft  engines. 
It  was  subsequently  determined  that  the 
addition  of  special  standards  applicable 
to  engine  power  or  control  systems  that 
require  electrical  or  electronic  inputs 
would  be  more  appropriate  tuider 
§  33.67.  Therefore,  the  proposal  for  the 
addition  of  §  33.64  was  withdrawn  and 
included  in  §  33.67. 

Based  on  information  received  during 
the  review  program  and  conference,  the 
FAA  issued  Notice  of  Proposed 
Rulemaking  (NPRM)  80-21,  Aircraft 
Engine  Regulatory  Review  Program; 
Aircraft  Engine  and  Related  Powerplant 
Installation  Proposals  (45  FR  76872, 
November  20, 1980),  which  proposed  to 
upgrade  the  airworUiiness  standards 
applicable  to  the  type  certification  of 
aircraft  engines  and  of  aircraft  with 
respect  to  engine  installations. 

The  NPRm  included  the  provisions  of 
the  previously  proposed  §  33.64  as  new 
§  33.67(d).  The  new  §  33.67(d)  also 
added  a  paragraph  that  required  that  the 
overall  reliabihty  level  for  systems 
requiring  electrical  or  electronic  inputs 
be  at  least  equivalent  to  that  provided  in 
a  comparable  hydromechanical  control 
for  that  engine  type.  The  public 
comments  upon  proposed  Section 
33.67(d)  were  extensive  and  raised 
several  valid  points  and  suggestions. 
Due  to  the  extent  of  the  comments,  the 
FAA  believed  a  major  modification  to 
this  proposed  change  was  required. 
Therefore,  the  proposed  §  33.67(d)  was 
withdrawn  and  another  NPRM  was 
considered  necessary. 

In  June  1984,  the  FAA  invited 
interested  parties  to  an  Electronic 
Engine  Control  Conference  in 
Burlington.  Massachusetts.  The  FAA 


objective  was  to  provide  a  forum  that 
would  encourage  the  participation  of 
the  attendees  from  industry  and 
government  agencies  in  discussion  of 
the  technical  aspects  of  the  proposed 
regulations.  The  meeting  was  attended 
by  more  than  100  industry  and  pubUc 
representatives.  Five  presentations  were 
made,  one  of  which  was  an  FAA 
presentation  entitled  "Technical 
Approach  to  Regulation."  In  its 
presentation,  the  FAA  addressed  the 
following  matters  that  it  believed  should 
be  included  in  the  forthcoming  rule 
change  that  addressed  EEC  systems: 

1.  Degree  of  Authority— Full  vs  Partial 

2.  Software  Design 

3.  Backup  and  Alternative  Control 
Systems 

4.  Power  Sources — Independent  vs 
Aircraft  Supplied 

5.  Environenmtal  Limits — Lightning 
Protection 

6.  Aircraft  Supplied  Data  and  Crew 
Alerting 

The  major  portion  of  the  time  was 
devoted  to  panel  discussions  of  these 
subjects,  in  the  context  of  establishing 
certification  requirements  for  electronic 
engine  controls.  A  number  of  points 
were  made  that  influenced  the 
regulation  proposed. 

In  1985.  the  FAA  issued  NPRM  85-6. 
Aircraft  Engines,  Engine  Control 
Systems  (50  FR  6186,  February  14. 
1985).  Comments  were  invited  until 
May  20, 1985.  Subsequently,  the 
comment  period  was  extended  until 
July  29, 1985,  at  the  request  of 
commenters.  Due  consideration  has 
been  given  to  all  comments  received. 
Substantive  changes,  and  changes  of  an 
editorial  and  clarifying  nature,  have 
been  made  to  the  rule  based  upon 
comments  received  and  further  review 
within  the  FAA. 

Related  Activity 

In  recent  yeara  there  has  been 
considerable  activity  within  the  FAA 
and  industry  to  define  the  lighting  and 
HIRF  environment  and  the  protection 
requirements  for  electrical  and 
electronic  systems.  Aircraft  certification 
requirements  for  Ughtning  and  HIRF  for 
critical  fly-by-wire-systems,  including 
those  for  FADEC  systems,  have  been 
defined  or  are  being  defined.  Section 
33.28  specifically  identifies  lightning  as 
an  environment  to  be  considered  in  die 
certification  of  EEC  systems.  Although 
HIRF  is  not  specifically  named  hi  the 
rule,  it  is  one  of  the  environments,  along 
with  temperature,  vibration,  and  others 
that  must  be  considered  during 
certification  of  EEC  systems. 

The  Society  of  Automotive  Engineers 
(SAE)  -AE4L  Lightning  Subcommittee 


published.  "Reconunended  Draft 
Advisory  Qrcular.  Protection  of  Aircraft 
Electrical/Electronic  Systems  Against 
the  Indirect  Effects  of  Lightning,"  (SAE 
publication  AE4L-87-3,  "Orange 
Book")  in  February  1987.  Thisdrafl  AC 
was  prepared  at  the  request  of  the  FAA. 
The  FAA  has  issued  this  document  as 
AC  20-136,  "Protection  of  Aircraft 
Electrical/Electronic  Systems  Against 
the  hidirect  Efiiscts  of  Lightning,"  after 
it  was  modified  to  address  public 
comments.  This  AC  defines  the 
synthesized  test  waveforms  for  lightning 
and  the  suggested  Equipment  Transient 
Design  Levels  (ETDL)  for  voltage  and 
current  for  various  types  of  equipment 
installations.  In  addition,  the  AC  defines 
a  procedure  for  developing  a  lightning 
test  plan  for  submittal  to  the  FAA.  A 
companion  users  manual  (Report 
Number  DOT/FAA/CT-88/1)  for  AC  20- 
136  is  scheduled  to  be  completed  in 
1993.  That  document  will  provide 
guidance  material  that  will  define 
procedures  for  conducting  the  Ughtning 
tests.  Also,  the  SAE-AE4L 
Subcommittee  is  currently  preparing  a 
revision  to  Section  22,  "Lig|ntning 
Induced  Transient  Susceptibihty,"  of 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  document  DO-160. 
"Environmental  Conditions  and  Test 
Procedure  for  Airborne  Eauipment,"  to 
include  some  of  the  guidelines  of  AC 
20-138. 

Notice  89-15,  Electrical  and 
Electronic  Systems  Lightning 
Protection,  which  proposes  FAR  Section 
25.1316,  System  Lightning  Protection,  is 
in  the  rulemaking  process  at  this  time. 
During  the  interim  period,  the  FAA  has 
issued  special  conditions  for  individual 
aircraft  models  to  define  the  lightning 
requirements  for  critical  fly-by-wire 
systems  including  FADECs.  Two 
examples  of  these  special  conditions 
are:  (1)  Notice  No.  SC-87-S-NM, 
"Special  Conditions:  Airbus  Industries 
Model  A320  Series  Airplane";  and  (2) 
Notice  No.  SC-88-6-NM.  "Special 
Conditions:  Boeing  747-400  Lightning 
and  Radio  Frequency  (RF)  Energy 
Protection. 

The  regulations  that  address  lightning 
protection  for  critical  systems  are 
contained  in  Parts  23,  27,  and  29.  FAA 
engine  certification  programs  have  used 
the  guidelines  provided  in  SAE-AE4L- 
87-3  to  verify  that  the  EEC  systems  have 
been  designed  with  adequate  protection 
against  the  hazards  caused  by  the 
lightning  environment.  Applicants  have 
used  experimental  lightning  test  data 
and  analysis  to  determine  the 
anticipated  induced  voltage  and  current 
levels  for  the  EEC  system.  A  lightning 
test  program  is  conducted  by  an 
applicant  to  demonstrate  that  there  is  no 
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adverse  effect  on  the  performance  of  the 
EEC  system  when  exposed  to  the 
anticipated  lightning- induced  voltage 
and  current  levels. 

To  address  certification  concerns 
regarding  the  electromagnetic 
environment,  the  FAA  initiated,  in 
1986,  a  high  priority  pro^um  to 
determine  and  define  the 
electromagnetic  environment  for 
aircraft;  to  develop  and  describe 
guidance  material  for  design,  test,  and 
analysis  of  equipment  in  the 
electromagnetic  environment;  and  to 
prescribe  and  promulgate  regulatory 
standards.  The  FAA  requested  and 
received  the  participation  of 
international  airworthiness  authorities 
and  industry  in  developing 
internationally  recognized  standards  for 
certification.  The  British  Civil  Aviation 
Authority  (CAA),  the  French  Direction 
General  de  TAviation  Civile  ODCAC),  the 
German  Luflfahrt  Bundesamt  (LBA).  and 
the  International  Civil  Aviation 
Organization  (ICAO)  have  participated 
in  the  definition  of  the  electromagnetic 
environment  and  development  of  design 
and  qualification  standards  with  the 
FAA.  The  SAE  convened  a  special 
subcommittee,  AE4R,  with  the  objective 
of  validating  data  on  design,  test,  and 
analysis  of  equipment  in  the 
electromagnetic  environment.  The 
report  of  the  SAE-AE4R  Subcommittee 
will  provide  the  technical  material  for 
the  AC  on  radiated  electromagnetic 
fields.  The  RTCA,  through  a  special 
committee,  has  developed 
environmental  test  standards  for 
equipment  intended  for  aircraft 
application.  The  test  standards  are 
included  in  Section  20  of  the  RTCA 
document  DO-160C.  "Radio  Frequency 
Susceptibility  (Radiated  and 
Conducted)." 

The  FAA  has  initiated  a  separate 
regulatory  project  to  propose  standards 
for  the  protection  of  aircraft  electrical 
and  electronic  systems  from  the  effects 
of  the  HIRF  environment.  An  associated 
AC  and  a  user's  manual  are  being 
prepared  coincident  with  the  HIRF 
rulemaking. 

On  December  5. 1989.  the  FAA  issued 
a  memorandum  to  its  aircraft 
certification  directorates  and  aircraft 
certification  offices  stating  the  policy 
guidelines  to  be  used  in  special 
conditions  to  assure  uniformity  of  HIRF 
requirements  for  certification  projects 
until  a  final  rule  could  be  issued. 

In  addition.  RTCA  Special  Committee 
SC-167  has  been  chartered  to  review 
and  revise,  as  necessary.  RTCA 
document  DO-178A.  "Software 
Considerations  in  Airborne  Systems  and 
Fquipment  Certification."  KTCA 
document  DO-178A  was  issued  by  the 


FAA  as  AC  20-1 15 A.  The  European 
Organization  for  Civil  Aviation 
Electronics  (EUROCAE).  Working  Group 
WG-12.  Is  directed  to  work  together 
with  SC-167  to  ensure  that  a  common 
software  AC  is  maintained  for  both  the 
FAA  and  the  European  Joint  Aviation 
Authorities  (JAA). 

The  FAA  submitted  over  twenty 
software  certification  issues  to  SC-167 
to  be  considered  for  inclusion  in  the 
"Terms  of  Reference"  (TOR)  that  have 
been  generated  by  SC-167.  The  TOR 
will  be  addressed  within  the 
appropriate  working  groups  of  SC-167. 
RTCA  document  DO-178,  Revision  B, 
may  not  address  all  of  the  FAA  issues. 
The  FAA  may  issue  additional  guidance 
material  to  the  extent  necessary  to 
address  issues  not  covered  by  the  TOR. 

Discussion  of  Conunents 

Sixteen  commenters  from  domestic 
and  foreign  industry,  public 
organizations,  and  from  foreign 
airworthiness  authorities  responded  to 
the  NPRM.  The  comments  bom  these 
letters  are  grouped  according  to  the 
applicable  NPRM  paragraph  and  are 
discussed  below. 

Before  proceeding  with  the  discussion 
of  comments  for  each  subsection  of 
§  33.28,  general  comments  regarding 
advisory  material  are  discussed  here. 
One  commenter  requests  that  advisory 
material  for  subsections  (b)  through  (e) 
of  the  rule  be  provided,  and  a  second 
commenter  requests  that  advisory 
material  for  subsections  (a)  and  (d)  be 
provided  for  specific  issues.  Advisory 
material  for  protection  of  aircraft 
electrical  and  electronic  systems  bom 
the  effects  of  lightning  and  HIRF  was 
previously  discussed  in  the  "Related 
Activity"  section  above.  While  the 
existing  and  future  advisory  material 
that  was  discussed  above  is  directed 
toward  aircrq/t  certification,  it  also 
addresses  certification  of  critical 
systems,  including  FADEC  systems.  The 
FAA  believes  that  this  advisory  material 
will  respond  to  the  requests  for  advisory 
material  for  subparagraph  (d).  The  FAA 
has  determined  that  new  issues  raised 
by  subsections  (a)  through  (c).  and  (e) 
can  be  handled  on  a  case-by-case  basis 
without  advisory  material.  However,  the 
FAA  will  continue  to  review  the  need 
for  advisory  material  and  will  issue  it  as 
the  need  arises. 

Section  33.28    (Title  and  Introductory 
Text) 

Three  commenters  recommend  that 
the  term  "Electronic."  as  used  in  the 
title  and  introductory  text  of  the  new 
section,  be  changed  to  "electrical  and 
(or  hnd/or)  electronic"  to  be  more 
definitive  of  these  systems.  The  FAA 


agrees.  The  paragraph  heading 
"Electronic  engine  control  systems" 
now  reads  "Electrical  and  electronic 
engine  control  systems"  and  the  phrase 
in  the  introductory  text  of  the  new 
section  "electrical  or  electronic"  reads 
"electrical  and  electronic." 

Ore  commenter  recommends  that  the 
scope  of  the  rule  be  expanded  to  include 
"engine  electronic  computers"  since  the 
functions  performed  by  EECs  now  are 
not  limited  to  engine  control  functions. 
The  FAA  recognizes  that  EEC  systems 
perform  functions  associated  with  the 
engine,  in  addition  to  the  basic  engine 
control  function,  and  that  all  of  these 
functions  are  usually  controlled  by  a 
computer.  However,  the  terra  electronic 
engine  controls  has  become  a  generic 
classification  that  has  been  generally 
accepted  by  the  FAA  and  industry  to 
apply  to  a  control  that  controls  the 
engine  functions.  Therefore,  this 
comment  was  not  incorporated. 

One  commenter  states  that  the  scope 
of  the  regulation  would  bring  aircraft- 
related  safety  concepts  into  FAR  Part  33 
without  precedent.  The  commenter 
concludes  that  this  could  result  in  a 
requirement  to  recertify  an  engine  for 
each  aircraft  application. 

The  FAA  believes  that  the  integration 
of  engine  and  aircraft  control  systems 
will  continue  to  progress  as  the  state  of 
the  art  in  electronic  controls  advances. 
The  need  for  this  regulation  is.  to  a 
certain  extent,  the  result  of  this 
increased  integration,  and  one  of  the 
primary  purposes  of  this  regulation  is  to 
ensure  that  the  integration  results  in  a 
safe  engine/aircraft  product.  It  should  be 
noted  that  engine/aircraft  integration 
before  the  advent  of  EEC  resulted  in  a 
number  of  applications  in  which  engine 
hydromechanical  control  settings  were 
changed  from  the  original  certificated 
specifications.  While  these  changes 
occasionally  required  different  engine 
model  designations,  a  complete 
recertification  program  generally  has  not 
been  required.  It  is  not  the  intent  of  the 
FAA  to  change  the  rules  that  determine 
when  an  engine  needs  to  be 
recertificated.  However,  the  FAA  has 
determined  that  this  regulation  is 
needed  because  of  technological 
advances  in  engine  controls. 

One  commenter  siiggests  that  the 
phrase  "relies  on"  in  the  first  sentence 
of  the  rule  implies  that  the  rule  would 
apply  only  to  FADEC  type  s)rstem8.  The 
commenter  believes  that  this  phrase 
could  be  interpreted  as  being 
inapplicable  to  a  system  that  could 
continue  to  function  by 
hydromechanical  means,  without 
electrical  or  electronic  means. 

Even  though  a  control  system  can 
continue  to  fiinction  in  a  backup 
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(hydromecbmiical)  mode  without  the 
eliectronic  portions,  the  normal  mode  of 
operation  for  these  systems  is  with  the 
electricel  and  electronic  control 
portions  fioiGtional.  The  wording  of  the 
rule  is  modified  to  insert  the  woni 
"normal"  before  the  word  "operation" 
to  clarify  this  point. 

Section  33.28(a) 

Three  commenters  state  that  the 
proposed  terms  "primar)r^  and 
"secondary  control  systems"  are  not 
defined  in  the  proposed  nile,  and  that 
the  terms  would  be  subject  to 
interpretation  and  possible 
misunderstanding.  Four  commenters 
recommend  that  the  paragraph  be 
modified  to  consider  all  control 
functions,  not  only  the  degree  of 
authority  of  power  or  thrust.  Since  other 
controlled  functions,  such  as  control  of 
surge  margin,  rotor  overspeed,  rererser 
sequencing,  etc.,  are  defined  in  terms  of 
range  of  control  rather  than  in 
percentage  authority,  the  degree  of 
authority  should  be  expressed  in  terms 
other  than  percent  of  power  or  thrust  so 
as  to  include  other  functions. 

The  FAA  agrees  with  both  comments. 
Section  33.28(a)  is  modified  to  remove 
the  reference  to  primary  and  secondary 
controls,  and  the  reference  to  the  degree 
of  authority  that  is  applicable  to  the 
control  of  power  or  thrust  is  clarified. 
The  regulation  is  also  modified  to 
require  that  control  system  data  be 
included  in  the  instruction  manual.  The 
new  requirement  addresses  other 
controlled  functions,  such  as  overspeed 
and  reverser  sequencing  as  well  as 
power  or  thrust.  This  section  requires 
that  the  range  of  control  of  these 
additional  controlled  functions  be 
specified.  In  addition,  the  control 
system  description,  required  to  be 
included  in  the  instruction  manual, 
must  specify  the  unique  EEC  and 
aircraft  interface  requirements  that  can 
affect  safe  engine  operation. 

Two  commenters  recommend  that  the 
degree  of  authority  should  be  specified 
in  terms  of  a  nominal  degree  of 
authority  in  normal  operation.  A  third 
commenter  recommends  that,  in 
determining  the  degree  of  authority, 
consideration  should  be  given  to 
anticipated  flight  and  environmental 
conditions  to  assure  a  realistic  worst- 
case  analysis,  and  that  the  authority  be 
specified  relative  to  maximum  power 
for  uniformity. 

The  FAA  agrees  that  the  degree  of 
authority  be  based  on  a  worst-case 
analysis.  FAA  experience  with  past 
certification  programs  has  disclosed  that 
controls  that  were  understood  to 
provide  only  minor  trimming  of  power 
or  thrust,  under  some  flight  conditions. 


were  found  to  control  more  than  50 
percent  of  tb»  """—vb  engine  throat 
It  is  necessary  that  the  full  range  of  the 
control  functions,  under  ail  conditions, 
be  cleariy  specified.  This  infonnation  is 
also  needed  by  the  FAA  in  order  to 
make  determinations  on  the 
airworthiness  of  the  S3^tem  design, 
including  power  supply,  redundancy, 
and  software  design. 

One  commenter  recommends  adding 
a  statement  that  "fall  engine  power 
shall  be  available  *  *  *  in  the  event  of 
a  go-around  under  normal  aixl  tailure 
conditions."  While  full  engine  power 
for  a  go-around  is  desirable,  it  may  not 
be  necessary  in  all  cases.  Abo.  the 
requirement  for  go-around  power  would 
need  to  be  applied  to  ail  engine 
controls,  not  only  those  wit^  EEC  - 
Therefore,  the  FAA  believes  that  this  is 
actually  a  subject  for  coordination 
between  engine  and  aircraft 
memufacturers.  and  the  FAA  during 
subsequent  aircraft  certification 
programs.  Adoption  of  this  requirement 
would  be  beyond  the  scope  of  this  rule. 

Section  33.28(b) 

Three  commenters  state  that  partial 
loss  of  power  or  thrust  is  not  an  unsafe 
condition.  They  suggest  that  tests  and/ 
or  analyses  be  used  to  establish  the 
change  in  power  or  thrust  level  resulting 
from  failure  of  aircraft-supplied  power 
or  data.  The  commenters  imply  tnat  the 
engine  certification  process  should  only 
establish  the  change  in  power  or  thrust 
level  resulting  from  failure  of  aircraft- 
supplied  power  or  data  during  the 
engine  certification  process. 

The  FAA  is  not  in  complete 
agreement  with  these  comments.  The 
FAA  agrees  that  not  all  partial  losses  of 
power  or  thrust  are  unsafe.  However, 
the  level,  frequency,  and  duration  of 
power  or  thrust  loss  resulting  from 
failure  of  aircraft-supplied  power  or 
data  are  among  factors  considered 
during  evaluation  for  engine 
certification.  Evaluation  of  partial  loss 
of  power  or  thrust  during  the  engine 
certification  process  is  coordinated  with 
the  cognizant  aircraft  certification  office. 
Therefore,  the  FAA  has  determined  that 
this  requirement  is  needed. 

Two  commenters  suggest  changing 
the  phrase  "significant  change  of 
power"  to  "unacceptable  change  of 
power."  One  commenter  notes  that  in 
some  installations,  such  as  in 
helicqjters.  it  may  not  be  desirable  to 
have  a  "foil-fixed"  condition  (one  in 
which  the  operating  condition 
immediately  prior  to  failure  is 
continued),  as  a  result  of  a  loss  of 
aircraft  power.  The  FAA  agrees  that 
some  clarification  is  necessary  and  has 
revised  paragraph  (b)  to  read 


"nnaoceptabls  chaaga  of  pow«  or 
thrust." 

Three  commenters  state  that  the 
phrase  "continued  safa  operation"  was 
not  defined  and  could  lead  to 
misinterpretation. 

The  intent  of  this  phrase  is  to  require 
that  failure  of  aircraft-supplied  power  or 
data  not  result  in  an  unsafe  engine 
condition  in  an  operating  engine.  The 
FAA  has  determined  that  there  is 
sufficient  historical  experience  with  the 
phrase  "continued  safe  operation"  that 
its  use  in  this  context  will  not  result  in 
confusion. 

Two  commenters  state  that  the  term, 
"any  failure"  can  cover  "the  state  of 
abnormal,  incorrect  functioning  of  the 
aircraft-supplied  power  and  data  which 
will  inevitaoly  vary  the  engine 
response"  and  that  this  failure  will 
generally  be  beyond  the  control  of  the 
engine  manufacturer.  However,  they 
state,  the  engiiie  manufacturer  would  be 
expected  to  ensure  that  the  engine 
would  "continue  to  function  in  a 
sensibly  unchanged  marmer"  after  the 
loss  of  aircraft-supplied  power  or  data. 
Commenters  seek  to  have  the  nde 
distinguish  between  "failure"  and 
"loss"  of  aircraft  power  or  data. 

The  FAA  has  determined  that  the 
word  "failure"  in  paragraph  (b)  includes 
loss,  as  well  as  abnormal  or  incorrect 
functioning  of  the  aircraft-supplied 
power  or  data.  The  control  sjrstem  is 
expected  to  accommodate  these  faults. 
However,  cases  will  be  considered  on  an 
individual  basis  where  abnormal  or 
incorrect  functioning  of  the  aircraft- 
supplied  data  cannot  be  accommodated 
by  the  EEC.  Accordingly,  the  wording  of 
the  requirement  is  retained  as  proposed 

Two  of  the  commenters  state  that 
§  33.28(b]  introduces  the  concept  that 
the  loss  of  thrust  is  an  unsafe  condition, 
and  that  such  a  concept  would  be 
contrary  to  accepted  practice  in  the 
certification  of  engines.  The  FAA  engine 
certification  process  is  based  on  the 
principle  that  a  loss  of  power  or  thrust 
in  a  single  engine  is  not  necessarily  an 
unsafe  condition  for  multiple  engine 
aircraft.  However,  the  FAA  engine 
certification  practice  has  been  to 
evaluate  partial  and  complete  loss  of 
power  or  thrust  during  the  certification 
process,  particularly  where  such  a  loss 
is  caused  by  a  common  mode  event. 
There  is  regulatory  precedent  for  ndes 
to  limit  partial  loss  of  power  or  thrust 
For  example.  S  33.77,  Foreign  object 
ingestion,  states  that  sustained  loss  of 
more  than  25  percent  of  power  or  thrust 
is  unacceptable.  Therefore,  the  FAA 
disagrees  with  the  comment  that  a  new 
concept  is  being  introduced. 

Three  commenters  indicate  a  need  to 
describe  unsafe  engine  conditions  and 
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how  these  conditions  relate  to  those  in 
S  33.75,  Safety  analysis. 

This  proposal  would  incorporate 
more  comprehensive  safety 
considerations  than  ciirrently  required 
by  §  33.75.  Additional  failure  modes  are 
introduced  by  EEC  systems  because 
more  engine  functions  are  controlled, 
and  there  is  more  integration  with  the 
aircraft,  such  as  autothrottle  and  thrust 
management  systems.  Examples  of  these 
additional  failure  modes  are  included  in 
the  discussion  of  comments  to 
paragraph  (c)  below.  It  would  be  beyond 
the  scope  of  this  rulemaking,  however, 
to  list  additional  unsafe  conditions  in 
§  33.75,  since  no  change  to  that  section 
was  proposed. 

One  commenter  expresses  concern 
that  relating  continued  safe  operation  to 
a  significant  change  in  power  or  thrust 
may  not  consider  corrective  action  by 
the  crew  that  permits  a  controlled  return 
to  a  selected  power  setting. 

The  FAA  has  certificated  systems  that 
allow  pilot  action  to  recover  the  lost 
power  or  thrust  by  simply  resetting  the 
power  levor.  Consideration  of  flight 
crew  action  is  reviewed  on  an 
individual  application  basis  at  the 
power  plant  installation  level.  For 
example,  a  system  would  not  be 
acceptable  if  excessive  pilot  action  were 
required  to  maintain  power  or  thrust 
after  the  reversion  to  a  backup  system. 

One  commenter  recommends  deletion 
of  proposed  paragraph  (b)  because  it 
addresses  engine  isolation,  which  is  an 
airframe  certification  issue.  The 
commenter  states  that  it  would  be 
inconsistent  to  treat  the  loss  of  electrical 
data  or  supply  differently  from  the  loss 
of  fuel  supply,  and  that  such  treatment 
would  impose  significant  cost  penalties 
for  design,  and  manufacture,  and 
maintenance. 

The  FAA  disagrees  with  the 
commenter  because  the  ability  of  the 
engine  to  operate  without  power  supply 
or  data  from  the  aircraft,  i.e.,  engine  self- 
sufficiency,  has  been  an  engine 
certification  requirement  for  many 
years.  An  early  example  of  this 
requirement  is  the  magneto  requirement 
for  reciprocating  engines.  With  regard  to 
aircraft-supplied  data,  the  FAA  does  not 
mandate  separate  air  data  sensors  for  the 
engine,  but  rather  requires  that  the  loss 
of  aircrafl-suppUed  data  should  not 
cause  an  adverse  effect  on  engine 
operation.  Fault  accommodation 
techniques  can  be  used  to  comply  with 
the  requirement. 

One  commenter  recommends  that  the 
second  section  of  this  paragraph  read, 
"any  failures  not  shown  tobe  extremely 
improbable  will  (not)  prevent  continued 
safe  operation  of  the  engine."  Two 
commenters  state  that  the  inverse 


relationship  between  probability  and 
consequence  of  failure  should  be 
considered  in  this  paragraph.  Another 
commenter  states  that  the  paragraph 
presupposes  that  aircraft  power  systems 
are  not  reliable. 

The  FAA  recognizes  that  aircraft 
electrical  power  systems  are  reliable, 
and  that  it  may  be  shown  during  aircraft 
certification  that  the  likelihood  of  a  total 
electrical  power  loss  is  extremely 
improbable.  However,  the  FAA  also 
recognizes  that  most  types  of  aircraft 
power  systems  have  suffered  such  a  loss 
at  some  time  in  their  fleet-service 
history.  In  addition,  aircraft-supplied 
power  to  the  engine  can  be  lost  because 
of  cable  damage  due  to  events,  such  as 
fire  or  structural  damage.  Systems  with 
hydromechanical  backup  to  the  EEC 
that  use  aircraft  power  have  been 
certificated  because  the  engine  can  be 
operated  safely  despite  loss  of  aircraft 
power  to  the  EEC  Other  EEC  systems 
have  been  certificated  that  use  aircraft 
power  for  powering  noncritical 
functions,  while  the  critical  control 
functions  are  powered  from  a  dedicated 
engine  power  source.  For  systems  that 
depend  on  electrical  power  for 
continued  safe  operation,  this  paragraph 
would  require  the  use  of  an  engine- 
mounted,  dedicated  power  supply. 
Therefore,  the  FAA  concludes  that  a 
reouirement  to  ensure  engine 
independence  from  aircraft  power 
systems  is  necessary  and  that  the 
requirement  as  written  must  be  retained. 

One  commenter  states  that  an  aircraft 
power  system  could  supply  electrical 
power  with  greater  rehability  than  could 
a  dedicated  single  engine-mounted 
alternator.  A  second  commenter  states 
that  paragraph  (b)  encourages  the  use  of 
a  single  engine-mounted  generator 
which  may  not  be  as  reliable  as  multiple 
sources  of  a  suitably  designed  aircraft 
electrical  power  system.  In  response  to 
the  comments  regarding  single  engine- 
mounted  generatora,  the  single  fault 
tolerance  requirement  stated  in 
paragraph  (c)  would  need  to  be 
considered  in  order  to  determine 
acceptability.  For  example,  the  FAA  has 
approved  systems  with  a  single 
alternator,  with  redundant  alternator 
windings,  that  supply  power 
independently  to  redundant  channels  of 
aFADEC. 

Section  33.28(c) 

Four  commentera  recommend  that 
this  paragraph  be  deleted  since  the 
requirements  are  presently  contained  in 
§  33.75.  The  FAA  has  determined  that 
these  requirements  differ  from,  and  are 
necessary  in  addition  to,  the 
requirements  contained  in  $  33.75. 
Electrical  and  electronic  controls 


introduce  potential  feilures  that  can 
result  in  imsafe  conditions  that  are  not 
addressed  by  the  requirements 
contained  in  $  33.75.  These  types  of 
failures  include,  but  are  not  limited  to: 

(a)  Loss  of  control  of  the  engine; 

(b)  Instability  in  the  controfof  a 
critical  function; 

(c)  Unwanted  change  in  magnitude  or 
direction  of  power  or  thrust  for  some 
aircraft  operating  conditions;  and 

(d)  Unwanted  action  of  a  critical 
control  function,  such  as  deployment  of 
reversers. 

Therefore,  it  is  necessary  that  these 
types  of  control  system  fiailures  also  be 
considered. 

One  commenter  finds  the  proposed 
paragraph  acceptable,  provided  that 
mechanical  or  electronic  control  backup 
systems  are  recognized  as  acceptable. 
TTie  FAA  certificates  engine  control 
systems,  with  either  mechanical  or 
electronic  control  backup  systems, 
provided  that  continued  safe  operation 
of  the  engine  is  maintained  following  a 
single  failure  of  electrical  or  electronic 
component. 

Four  commenters  express  concern 
with  the  phrase  "loss  of  ability  to 
control  the  engine  over  an  approved 
range  of  power  or  thrust."  They  are 
concerned  that  the  FAA  may  consider 
the  partial  loss  of  power  or  thrust  an 
unsafe  condition:  which  they  consider  a 
change  from  past  practice.  Tlie  FAA 
practice  has  been  to  certify  engines  that 
have  failure  modes  resulting  in  fmrtial 
loss  of  thrust,  provided  that  the  failures 
do  not  result  in  an  imsafe  condition. 
However,  in  these  cases,  acceptance  of 
partial  loss  of  power  or  thrust  is 
coordinated  with  the  cognizant  aircraft 
certification  office.  Each  engine 
certification  application  is  reviewed  on 
an  individual  basis. 

Because  of  the  concerns  expressed 
with  the  phrase,  "loss  of  ability  to 
control  the  engine  over  an  approved 
range  of  power  or  thrust,"  the  FAA  is 
deleting  this  phrase  and  revising  the 
paragraph  to  be  more  general.  When  this 
phrase  is  removed,  the  language  of  the 
paragraph  becomes  similar  to  that  of 
§  25.901(c)  that  addresses  single  failures 
in  power  plants.  Section  25.901(c) 
contains  the  phrase  "no  single  failure  or 
malfunction  or  probable  combination  of 
failures,"  while  the  NPRM  contains  the 
phrase  "any  probable  failure  or 
malfunction."  The  NPRM  wording  was 
derived  from  %  33.75  that  states  "any 
probable  malfunction  or  any  probable 
single  or  multiple  failure."  The  FAA's 
intent  in  using  the  phrase  "any  probable 
failure  or  malfunction"  in  the  NPRM 
was  to  include  "any"  failure  or 
malfunction  that  could  occur,  including 
any  single  failure  or  malfunction.  It  has 
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be«n  FAA  practice  to  apply  this  sama 
interpretation  to  the  phrase  "any 
probably  malfunction  or  any  probable 
single  or  multiple  failure"  in  §  33.75.  In 
addition,  the  ravised  §  33.28(c)  includes 
the  phrase,  "or  probable  combination  of 
failures."  whidi  is  idoitical  to  that  cd 
§  2S.901(c),  and  similar  to  the  phrase 
"or  multiple  failure"  in  §  33.75. 
Probable  combination  of  failures  was 
also  the  intent  of  the  phrase  "any 
probable  failure  or  malfunction"  in  the 
NPRM  In  the  NPRM.  the  phrase,  "any 
probable  failure  or  malfunction,"  was 
intended  to  include  any  probable 
combination  of  failures  as  provided  in 
the  revised  paragraph.  Accordingly,  the 
paragraph  has  been  revised  to  address 
the  concerns  of  coramenters,  to  clarify 
the  FAA  intent,  and  provide  a  rule  with 
phrasing  that  has  a  precedent  in  FAA 
regulations. 

Two  commenters  suggest  the  use  of 
the  inverse  relationship  that  relates  the 
frequency  of  the  failure  to  the 
consequence  of  the  failure.  The  FAA 
recognizes  that  this  relationship  is 
addressed  in  AC  25.1309-lA.  This 
relationship  is  one  of  the  considerations 
used  when  evaluating  the  applicant's 
fault  analysis  and  the  acceptability  of 
the  failures  discussed  in  the  analysis. 
However,  a  quantitative  acceptance 
criterion  for  the  various  EEC  failures  is 
not  intended  at  this  time.  Also,  there  are 
considerations  other  than  failure  rates 
that  are  used  in  the  engine  certification 
process.  The  FAA  will  continue  to 
evaluate  the  need  for  including  inverse 
relationships  in  the  requirements. 

Section  33.28(d) 

One  coramenter  recommends  that  this 
paragraph  be  replaced  with  a  simple 
requirement  for  compUance  with  the 
component  test  requirements  of 
§  33.91(a).  The  existing  component 
certification  requirements,  including 
§  33.91(a),  must  be  met  by  electrical  and 
electronic  controls.  The  FAA  has 
detBarmined  that  the  limits  for  induced 
voltage  transients,  including  lightning 
strikes  and  high  energy  radiated  fields, 
must  be  specified  since  this  is  a 
consideration  which  is  of  concern  only 
to  engines  with  electrical  and  electronic 
controls. 

Two  commenters  recommend  that 
specific  standards  for  lightning  testing 
be  given  or  that  an  AC  Im  written  on  the 
subject.  A  third  commenter 
recommends  that  SAE  Committee 
Report  AE4L-81-2  be  used  as  an 
industry  standard. 

Lightning  test  wavefbnns  and  testing 
may  be  based  on  SAE  Committaa 
Reports  AE4L-81-2,  AE4L-87-3,  or 
other  methods  found  acceptable  by  the 
FAA.  It  is  not  tiie  intent  of  this 


paragraph  to  set  a  specific  tolerance  for 
lightning  strikes,  but  simply  to  require 
that  the  tolerance  level,  to  which  me 
EEC  system  is  designed,  be  specified,  so 
that  adequate  shielding  can  be  provided 
by  the  aircraft  manufacturer  to  ensure 
that  this  tolerance  level  is  not  exceeded 
in  the  aircraft  installation.  However,  the 
guidelines  set  forth  in  AC  20-136  (SAE 
publication,  AE4L-87-3,  "Orange 
Book")  state  that  in  the  preparation  of 
the  lightning  test  plan,  the  appUcant 
should  determine  the  lightning 
environment  for  the  equipment  to  be 
certificated,  add  a  margin  of  safety,  and 
then  test  to  these  levels.  Test  levels  will 
differ  for  different  engines.  For  example, 
on  a  large  transport  engine,  1,000 
ampere  shield  currents  have  been  used 
for  the  multiple  stroke  tests  during 
certification.  For  a  commuter  aircraft 
engine,  an  applicant  determined  that  a 
3,000  ampere  shield  current  was  an 
appropriate  level  fcr  the  multiple  stroke 
test. 

There  were  no  comments  received 
concerning  the  HIRF  environmental 
levels.  In  tiie  section  on  "Rtjlated 
Activity"  above,  the  activities  related  to 
HIRF  were  addressed.  While  these 
activities  are  directed  toward  aircraft 
certification  for  critical  electrical  and 
electronic  systems,  they  also  place 
requirements  of  the  HIRF  test  levels  for 
equipment  certification. 

Si>ecification  of  design  limitations  for 
lightning  and  HIRF  in  an  engine's 
instruction  manual  is  consistent  with 
the  current  FAA  practice  with  regard  to 
the  level  of  lightning  and  HIRF  likely  to 
be  encountered  in  the  normal  operating 
environment  of  the  engine.  The  aircraft 
manufacturer  and  the  engine 
manufacturer  coordinate  the  proper 
levels  for  the  particuleur  installation  that 
are  necessary  to  meet  the  aircraft 
airworthiness  requirements.  The  engine 
manufacturer  tests  and  certifies  the 
engine  to  a  given  environmental  level, 
and  these  levels  are  specified  in  the 
instruction  manual,  lliis  level  is  then 
considered  to  be  a  design  limitation  that 
the  aircraft  installation  must 
accommodate.  In  the  case  of  lightning 
and  HIRF,  the  aircraft  manufacturer  is 
required  by  special  conditions  to 
provide  an  aircraft  that  meets  the 
specified  aircraft  lightning  and  HIRF 
threat  levels.  By  various  design 
techniques,  such  as  wire  routing,  cable 
shielding,  and  grounding,  the  aircraft 
installation  provides  the  level  of 
lightaing  and  HIRF  protection  to 
accommodate  the  specified  threat  levels 
for  the  engine  installation. 

One  commenter  recommends  that  the 
phrase  "environmental  limits,  including 
transients  due  to  lightning  strikes"  be 
restricted  to  operating  conditions  lest 


they  be  interpreted  aa  a  matter  of  long- 
term  durability.  The  FAA  has 
determined  that  the  tann 
"environmental  Umits"  is  a  commonly 
used  and  accepted  term  that  does 
include  transient  conditions,  as  well  as 
long-term  dun^ility  for  conditions 
which  may  exist  in  steady-state. 
Therefore,  the  phrase  is  retained  as 
proposed. 

Section  33.28(e} 

Five  commenters  recommend  that  the 
method  used  to  design  and  implement 
the  software  be  approved  by  the 
Administrator,  rather  than  be 
"specified"  and  "suitable,"  since  these 
terras  are  not  defined.  The  FAA  concurs 
with  this  recommendation,  and  the 
paragraph  has  been  revised  accordingly. 
It  should  be  noted  that  RTCA  document 
DO-178A,  "Software  Considerations  in 
Airborne  Systems  and  Equipment 
Certification."  is  accepted  by  the  FAA 
as  a  guideline  lot  software  design  and 
development.  This  guideline  defines  the 
software  certification  test  plan  that  is 
prepared  by  the  appUcant  and 
submitted  to  the  regulatory  authority  for 
approval. 

Three  commenters  made 
recommendations  that  the  phrase 
"•  *  '  would  result  in  an  excessive 
loss  of  power  or  thrust  •   *   •"is 
unnecessarily  restrictive  and  subject  to 
problems  of  interpretation.  Two  of  these 
commenters  note  that  a  loss  of  power  or 
thrust  is  not  an  unsafe  condition. 

The  FAA  disagrees  with  these 
commenters.  It  should  be  recognized 
that  this  paragraph  addresses 
undetected  errors  in  software  rather 
than  control  hardware  failures,  and  that 
it  is  possible  that  all  engines  on  a  multi- 
engine  aircraft  could  be  affected.  This 
could  lead  to  the  loss  of  power  or  thrust 
that  is  greater  than  that  experienced 
after  the  loss  of  a  single  engine.  The 
word  "excessive"  is  changed  to 
"unacceptable"  in  accordance  with 
comments  discussed  under  the 
discussion  of  comments  to  §  33.28(b): 
otherwise,  the  phrase  is  retained  as 
written. 

Two  commenters  express  concern 
over  the  release  of  proprietary  data  to 
satisfy  the  requirements  of  this 
paragraph.  A  complete  and  detailed 
review  of  the  control  software  will  be 
required  to  establish  compliance  %vith 
this  paragraph.  The  review  will  include 
proprietary  data,  if  it  is  used.  The  FAA  . 
already  reviews  proprietary  data 
submitted  for  other  aspects  of  aircraft 
and  aircraft  «igine  certification. 
Furthermore,  proprietary  data  is 
protected  from  disclosure  under  the 
Freedom  of  Information  Act  (FOIA).  as 
amended  (5  U.S.Q  552) 
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One  commenter  recommends  that 
S  33.28(e)  be  replaced  with  the 
statement,  "compliance  with  engine 
component  test  as  specified  in  33.91(a) 
is  required."  The  FAA  concludes  that  a 
regulation  that  specifically  addresses 
software  is  necessary  and,  therefore,  this 
paragraph  is  retained  as  part  of  the  rule. 

Two  commenters  state  that  complete 
prevention  of  errors  in  software  would 
be  impractical  and  that  the  word 
"prevent"  should  be  changed  to 
"minimize,"  or  the  requirement  should 
be  deleted.  The  FAA  understands  these 
concerns,  however,  the  word  "prevent," 
as  used  in  this  context,  means  that  the 
software  is  to  be  designed  and 
implemented  to  the  highest  standards 
that  the  state  of  the  art  allows,  such  as 
Level  1  "Critical,"  as  defined  in  RTCA 
document  DO-178A.  By  taking  all  steps 
toward  error  prevention  required  of 
software  engineering  practice  for  critical 
levels,  and  completing  any  additional 
testing  required  by  the  FAA,  an 
applicant  will  satisfy  the  requirement  to 
"prevent"  the  software  errors. 

One  commenter  states  that  methods 
used  by  its  control  suppliers  to  prevent 
software  errors  in  design  and 
implementation  can  be  specified  for  this 
purpose.  The  FAA  interprets  this 
comment  to  be  in  agreement  with  the 
rule. 

One  commenter  recommends  that  a 
paragraph  (f)  be  added  with  a 
requirement  that  control  and 
instrumentation  systems  be  segregated 
mechanically  and  electrically.  The  FAA 
has  determined  that  such  a  requirement 
would  be  overly  restrictive.  Experience 
has  shown  that  such  systems  can  be 
safely  integrated  with  appropriate 
hardware  and  software  safeguards. 

Regulatory  Evaluation  Summary 

There  is  no  known  cost  impact 
associated  with  this  rule.  The  rule 
codifies  and  standardizes  existing  FAA 
practice  with  regard  to  the  certification 
of  engine  control  systems,  particularly 
with  those  systems  that  are  electrical 
and  electronic  in  nature,  and  more 
recently  with  the  FADEC  systems.  These 
systems  have  been  marketed  to  the 
aircraft  Industry  as  a  means  of  reducing 
costs  and  improving  performance, 
reliability,  and  maintainability  over  the 
existing  hydromechanical  controls.  In 
order  for  this  new  technology  to  gain 
acceptance  by  the  aircraft  industry,  it 
was  necessary  for  the  engine/control 
suppliers  to  provide  systems  that  would 
achieve  the  same  level  of  airworthiness 
as  the  existing  hydromechanical 
technology.  In  order  to  accomplish  this 
objective,  these  systems  were 
introduced  into  service  with  dedicated 
power  systems,  fault-accommodated 


and  foult-tolerant  (including  redimdant) 
designs,  lightning  and  electronmagnetic 
interference  (EMI)  protection,  and 
critical  software  design  methodology. 
Because  these  systems  are  state  of  the 
art,  and  there  are  presently  no 
specialized  regulations  that  provide  for 
their  certification,  the  FAA  has  relied 
upon  generalized  interpretations  of  the 
regulations,  AC  information,  and 
engineering  professional  society 
documentation  to  establish  type 
certification  special  conditions  on  a 
case-by-case  basis.  Current  regulations 
that  are  generally  applied  to  the 
certification  of  electrical  and  electronic 
engine  control  systems  include,  but  are 
not  limited  to,  §  33.5,  Instruction 
manual;  §  33.75,  Safety  analysis;  and 
§  33.91,  Engine  components  tests.  None 
of  these  rules,  however,  provides 
explicit  requirements  with  regard  to 
electronic  engine  controls.  In 
consonance  with  existing  FAA  practice, 
this  final  rule  reflects  the  FAA's  intent 
to  promulgate  a  regulation  which 
institutes  mnctional  objective 
requirements,  rather  than  mandating 
design  requirements,  in  order  to 
accompUsh  the  certification  of  engine 
control  systems. 

Section  33.28(a)  requires  that  control 
systems  that  rely  on  electrical  and 
electronic  means  for  operation  be 
defined  in  the  installation  manual  with 
regard  to  the  controlled  functions  and 
the  degree  of  authority,  in  percentages, 
exerted  over  power  or  thrust  for  both 
normal  and  failure  modes.  In  addition, 
this  paragraph  specifies  that  the  unique 
engine  and  airplane  interface 
requirements,  with  regard  to  the  control 
system,  be  included  in  the  manual  as 
part  of  this  definition.  This  paragraph 
does  not  require  manufactutera  to 
perform  any  additional  testing  or 
activities  beyond  current  certification 
practices. 

Section  33.28(b)  requires  that 
electrical  and  electronic  engine  control 
systems  be  designed  and  constructed  so 
that  any  failure  of  aircraft-supplied 
power  or  data  will  not  result  in  an 
unacceptable  change  in  power  or  thrust, 
or  prevent  continued  safe  operation  of 
the  engine.  This  section  provides  the 
engine  manufacturer  with  alternatives  it 
may  use  to  meet  this  requirement.  For 
example,  the  manufacturer  may  meet 
the  requirement  through  an 
independent  power  supply,  such  as  a 
generator,  or  through  a  secondary  power 
supply,  such  as  batteries.  Satisfying  the 
certification  requirement  through  the 
latter  may  be  difficult  given  present 
technology.  However,  the  FAA  has 
strictly  interpreted  this  certification 
issue  in  the  existing  regulations  as 
requiring  design  for  engine  isolation. 


Section  33.28(c)  requires  that 
electrical  and  electronic  engine  control 
systems  be  designed  and  constructed  so 
that  any  failure  or  malfunction  of 
electronic  components  will  not  prevent 
continued  safe  operation  of  the  engine. 
AH  manufacturers  have  chosen,  in  the 

East,  to  design  and  construct  a 
ydromechanical  or  electronic  control 
backup  system  that  accomplishes  this 
objective,  and  the  FAA  has  approved 
these  methods.  Therefore,  this 
requirement  codifies  present  practices. 

Section  33.28(d)  requires  that 
electrical  and  electronic  engine  control 
system  environmental  limits,  including 
transients  due  to  lightning  strikes  and 
high  energy  radiated  electromagnetic 
fields,  be  specified.  As  with  current 
certification  practice,  the  requirement 
remains  that  the  aircraft  withstand 
lightning  transients  and  exposure  to 
high  energy  radiated  fields  and  continue 
to  operate.  These  are  requirements  that 
would  be  imposed  upon  any  electrical 
and  electronic  system  that  performs  a 
critical  function  and,  therefore,  is  not  a 
new  requirement,  or  cost  directly 
attributable  to  this  rule. 

Section  33.28(e)  requires  that 
electrical  and  electronic  engine  control 
systems  have  all  associated  software 
designed  and  implemented  to  prevent 
errors  that  would  result  in  an 
unacceptable  loss  of  power  or  thrust,  or 
other  unsafe  condition,  and  have  the 
method  used  to  design  and  implement 
the  software  approved  for  the 
application.  In  current  practice,  the 
FAA  requires  that  electronic  engine 
control  software  be  designed  to  the 
critical  level,  Level  1,  as  defined  in 
RTCA  document  DO-178A,  or  a 
standard  found  equivalent  by  the 
Administrator. 

Therefore,  this  rulemaking  establishes 
clearer  functional  objective 
requirements  that  provide  the  basis  for 
the  type  certification  of  electrical  and 
electronic  engine  control  systems. 
Furthermore,  codifying  these  functional 
requirements  provides  unquantified 
benefits  to  manufacturera  and  the 
federal  government  by  allowing  both  to 
standardize  their  certification  efforts, 
resulting  in  reduced  design,  testing,  and 
administrative  costs. 

This  regulatory  action  codifies  and 
standardizes  in  part  33,  subpart  B, 
functional  requirements  (objectives) 
pertaining  to  the  certification  of 
electrical  and  electronic  engine  control 
systems.  This  amendment  Is  in 
consonance  with  present  certification 
requirements  as  they  pertain  to  engine 
conLol  systems,  and  does  not  mandate 
specific  design  requirements.  Because 
this  amendment  would  not  impose  type 
certification  standards  (objectives) 
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beyond  those  currently  applied  in 
practice  by  the  FAA,  there  is  no  cost 
impact  associated  with  it.  Furthermore, 
as  described  above,  this  amendment 
provides  benefits  to  manufacturers  and 
the  federal  government  through 
standardization  of  certification  efforts. 

International  Trade  Impact  Statement 

This  amendment  would  have  no 
significant  impact  on  trade  for  U.S. 
firms  doing  business  in  foreign 
countries  or  foreign  firms  doing 
business  in  the  U.S.  The  rule  codifies 
and  standardizes  existing  FAA  practices 
with  regard  to  the  certification  of  engine 
control  systems,  particularly  those 
systems  that  are  electrical  and  electronic 
in  nature,  as  well  as  the  more  recent 
FADEC  systems.  These  systems  have 
been  marketed  to  the  aircraft  industry  as 
a  means  of  reducing  costs  and 
improving  performance,  reliability,  and 
maintainability  as  compared  to  the 
existing  hydromechanical  controls.  In 
order  for  this  new  technology  to  gain 
acceptance  by  the  aircraft  industry,  it 
was  necessary  for  both  foreign  and 
domestic  engine/control  suppliers  to 
provide  systems  that  would  achieve  the 
same  level  of  airworthiness  as  the 
existing  hydromechanical  technology. 
Therefore,  neither  domestic  nor  foreign 
manufacturers  are  affected  by  different 
standards. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure,  among  other  things,  that  small 
entities  are  not  disproportionately 
affected  by  government  regulations.  The 
RFA  requires  agencies  to  review  rules 
which  may  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  FAA 
definition  of  a  substantial  number  of 
small  entities  is  a  number  which  is  not 
less  than  11,  and  which  is  not  more  than 
one>third  of  the  small  entities  subject  to 
a  proposed  or  existing  rule.  The  FAA 
size  threshold  for  a  determination  of  a 
small  entity  for  US  manufacturers  of 
airplanes  and  airplane  parts  is  75 
employees.  The  tlueshold  for  aircraft 
engine  and  engine  parts  manufacturers 
is  375  employees.  There  are  no  known 
engine  manufacturers,  airframe 


manufacturers,  or  manufacturers  of 
electrical  or  electronic  engine  control 
systems  that  are  considered  to  be  "small 
entities"  under  the  definition.  In 
addition,  as  discussed  above,  the 
regulatory  evaluation  indicates  that 
there  are  no  costs  associated  with  the 
amendment 

Therefore,  FAA  has  determined  that 
the  amendment  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities. 

Federalism  Implications 

The  regulations  adopted  herein  %vill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Evaluation  and  the 
International  Trade  Impact  Analysis,  the 
FAA  has  determined  that  this  rule  is  not 
major  under  Executive  Order  12291.  In 
addition,  the  FAA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  regulation  is  not 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  A  final 
regulatory  evaluation  of  the  rule, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  "FOR 
FUATHER  INFORMATION  CONTACT." 

List  of  SubjecU  in  14  CFR  Part  33 

Aircraft,  Aviation  safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


amends  part  33  of  the  Federal  Aviation 
Regulations  (14  CTR  part  33)  as  follows: 

PART  33— AIRWORTHINESS 
STANDARDS:  AIRCRAFT  ENGINES 

1.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

AntiMrity:  49  U.S.C  1344, 1354(a).  1355. 
1421, 1423, 1424. 1425:  49  U.S.C  106(g). 

2.  Part  33  is  amended  by  adding  a 
new  $  33.28  to  read  as  follows: 

I33.2S    Eledrlcal  and  alMlronie  engkM 
oontrol  •yttam*. 

Each  control  system  which  relies  on 
electrical  and  electronic  means  for 
normal  operation  must: 

(a)  Have  the  control  system 
description,  the  percent  of  available 
power  or  trust  controlled  in  both  normal 
operation  and  failure  conditions,  and 
the  range  of  control  of  other  controlled 
functions,  specified  in  the  instruction 
manual  required  by  $  33.5  for  the 
engine: 

(b)  Be  designed  and  constructed  so 
that  any  failure  of  aircraft-supplied 
power  or  data  will  not  result  in  an 
unacceptable  change  in  power  or  thrust, 
or  prevent  continued  safe  operation  of 
the  engine; 

(c)  Be  designed  and  constructed  so 
that  no  single  failure  or  malfunction,  or 
probable  combination  of  failures  of 
electrical  or  electronic  components  of 
the  control  system,  results  in  an  imsafe 
condition; 

(d)  Have  environmental  hmits. 
including  transients  caused  by  lightning 
strikes,  specified  in  the  instruction 
manual:  and 

(e)  Have  all  associated  software 
designed  and  implemented  to  prevent 
errore  that  would  result  in  an 
unacceptable  loss  of  power  or  thrust,  or 
other  unsafe  condition^  and  have  the 
method  used  to  design  and  implement 
the  software  approved  by  the 
Administrator. 

Issued  in  Washington,  DC,  on  May  11 
1993. 

JoMph  Del  B«lio. 

Acting  Administrator. 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANTINFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
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•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 

Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

« 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 
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A  Guide  for  the  User  of  the  Federal  Register- 
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actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  uf 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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PHILADELPHIA,  PA 
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William  J.  Green,  Jr. 
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Conference  Room  6306-10, 
600  Arch  St. 
Philadelphia.  PA 
Federal  Information  Center 
1-80O-347-1997 
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This  section  of  tti«  FEDERAL  REGISTER 
contains  reguiatory  documents  having  generaJ 
app»»cab»lity  and  legal  effect  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  80 

[Docket  No.  FV-93-«0-01] 

RIN0581-AA93 

Regulation  Governing  the  Fresh  Irish 
Round  White  Potato  Diversion 
Program,  1992  Crop 

AGENCY:  Agricultural  K4arketing  Service, 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  sets  forth 
the  terms  of  the  Fresh  Irish  Round 
White  Potato  Diversion  Program  fat  the 
1992  crop  pursuant  to  clause  (2)  of 
section  32  of  the  Act  of  August  24, 1935, 
as  amended.  The  program  will  assist 
Irish  round  white  potato  growers  faced 
with  oversupplies  and  low  prices. 

DATES:  The  interim  rule  is  effective  on 
May  19.  1993. 

Comments  must  be  received  by  July 
19. 1993. 

ADOAESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  to:  Darrell  Breed. 
Chief,  Commodity  Procurement  Branch, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  P.O.  Box  96456,  room  2548— 
South  Building.  Washington,  DC  20090- 
6456.  All  written  submissions  made 
pursuant  to  this  rule  will  be  made 
available  for  public  inspection  in  room 
2548— South  Building,  USDA,  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
McHiday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Gardei.  Assistant  Branch  Chief, 
at  room  2548-South  Building.  USDA  or 
ca  I  (202}  720-6391. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  Requirements 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512- 
1  and  has  been  designated  as 
"nonmajor."  It  has  been  determined  that 
this  rule  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state  or  local  governments,  or 
geographical  regions;  or 

(3]  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  based  enterprises  in 
domestic  or  export  markets. 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12778 
Civil  Justice  Reform.  The  provisions  of 
the  interim  rule  do  not  preempt  state 
law  and  are  not  retroactive.  Before  any 
judicial  action  may  be  brought  regarding 
the  provisions  of  this  interim  rule  the 
appeal  and  mediation  procedure  in  7 
C^R  part  780  must  be  exhausted. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  (part,  subftart)  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  provisions  of  44 
U.S.C.  chapter  35.  and  have  been 
assigned  OMB  control  numbers  0581- 
A880. 

On  the  basis  of  an  environmental 
evaluation,  it  has  been  determined  that 
this  Tinal  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  Department  has 
determined  that  the  implementation  of 
this  rule  by  the  agencies  of  the 
Department  will:  (1)  Not  cause  any 
measurable  adverse  environmental 
effects  on  the  human  environment;  (2) 
not  diminish  the  long-term 
environmental  productivity  of  the 
Nation's  resources;  and  (3]  not  cause 
any  irretrievable  commitments  of 
natural  resources.  Therefore,  an 
additional  environmental  assessment  or 
a  detailed  environmental  impact 
statement  is  not  required  under  the 
provisions  of  the  National 
Environmental  Policy  Act  and  related 
regulations. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionally  burdened.  The 
Small  Business  Administration  (13  CFR 
121.1)  has  defined  small  agricultural 
producers  as  those  having  annual  gross 
revenue  for  the  last  three  years  of  less 
than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  Because  there  is  a 
preponderance  of  entities  shipping  Irish 
round  white  potatoes  that  meet  these 
gross  revenue  limitations  it  is 
anticipated  that  the  majority  of  the 
program  participants  could  be  classified 
as  small  entities.  The  provisions  of  the 
rule  provide  a  benefit  to  such  small 
entities  without  substantial  regulatory 
restriction.  Therefore  the  provisions  of 
the  RFA  are  not  applicable  and  no 
Regulatory  Flexibility  analysis  is 
required. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
interim  rule  applies  is:  Title — Section 
32  Diversion  Program;  Number — 10.166. 
as  found  in  the  1990  edition  of  the 
Catalog  of  Federal  Domestic  Assistance. 

Interested  parties  are  invited  to 
submit  comments  with  respect  to  this 
action.  However,  pursuant  to  5  U.S.C. 
553,  it  is  found  and  determined  that, 
upon  good  cause,  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  marketing  is  in  process,  the 
commodity  is  perishable,  and  program 
effectiveness  would  be  adversely 
affected  by  undue  delay.  The  crop  is  in 
the  process  of  being  sent  to  market  and 
for  a  diversion  to  occur  the  rule  must  be 
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made  eSBCtive  immediately.  Written 
comments  may  be  submitted  within  60 
days  of  the  publishing  of  the  rule  in  the 
Federal  Register  and  will  be  considered 
when  the  rule  is  made  final. 

Beckground 

Clause  (2)  of  section  32  of  the  Act  of 
August  24. 1935,  as  amended  (7  U.S.C. 
612c],  ("section  32")  authorizes  the 
Secretary  of  Agriculture  to  "encourage 
the  domestic  consumption  of  such 
(agricultural]  commodilies  or  products 
by  diverting  them,  by  the  payment  of 
benefits  or  indemnities  or  by  other 
means,  from  the  normal  channels  of 
trade  and  commerce  *  *   •"  Section  32 
also  authorizes  the  Secretary  to  use 
section  32  funds  "at  such  times,  in  such 
manner,  and  in  such  amounts  as  the 
Secretary  of  Agriculture  finds  will 
effectuate  substantial  accomplishment 
of  any  one  or  more  of  the  purposes  of 
this  section."  Furthermore, 
"determinations  by  the  Secretary  as  to 
what  constitutes  diversion,  and  what 
constitutes  normal  channels  of  trade 
and  commerce,  and  what  constitutes 
normal  production  for  domestic 
consumption  shall  be  final." 

Recent  USOA  statistics  indicate  that 
as  of  April  1. 1993,  the  stocks  of  Irish 
round  white  potatoes  held  by  growers 
were  27  percent  greater  than  those  held 
at  the  same  time  in  1992.  Based  on  these 
statistics  and  other  market  factors  the 
Secretary  has  determined  that  the  fresh 
Irish  round  white  potato  1992  crop  is  in 
surplus  supply  and  that  the  domestic 
consumption  of  such  potatoes  will  be 
encouraged  by  using  section  32  funds  to 
divert  the  potatoes  from  the  normal 
channels  of  trade  and  commerce  under 
a  Fresh  Irish  Round  White  Potato 
Diversion  Program. 

List  of  Sub|acts  in  7  CFR  Part  80 

Administrative  practice  and 
procedures,  Agriculture,  Agricultural 
commodities.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  above,  7  CFR 
part  80  is  revised  to  read  as  follows: 

PART  80— FRESH  IRISH  POTATOES 

Subpart  A— Freeh  irteh  Round  White 
Potato— IMverelon  Program 

S«c 
80.1 
80.2 
80.3 
80.4 
80.S 
80.6 
80.7 


Sac 

80.11 

80.12 

80.13 

80.14 


Inspection  of  premises. 
Records  and  accounts. 
Ofiset  and  assigoments. 
Appeals. 


General  statement. 
Administration. 
DefiniUons. 
Length  of  program. 
Rate  of  payment 
Eligibility  for  payment 
Application  and  approval  for 
pazticipatioa. 

80.8  Inspection  and  certificate  of  diversion. 

80.9  Claim  Cw  payment 

80.10  CompUanca  with  program  provlslont. 


Subpart  B— {Reserved] 
Authority:  7  U.S.C.  612a 

Subpart  A— Fraah  Iriah  RoutkI  White 
Potatoaa— Oiveraion  Program 

180.1  Gerterai  etatament 

In  order  to  encourage  the  domestic 
consumption  of  1992  crop  fresh  Irish 
round  white  potatoes  by  diverting  them 
&x)m  normal  channels  of  trade  and 
commerce,  the  Secretary  of  Agriculture, 
pursuant  to  the  authority  conferred  by 
section  32  of  the  Act  of  August  24, 1935, 
as  amended  (7  U.S.C.  612c),  offers  to 
make  payment  to  producers  who  divert 
potatoes  that  they  produced  by  donating 
them  to  charitable  institutions  for 
human  consumption  or  by  using  such 
potatoes  as  livestock  feed  or  for  compost 
purposes  in  accordance  with  the  terms 
and  conditions  set  forth  herein. 

180.2  Admlnistratioit. 

The  program  will  be  administered 
under  the  general  direction  and 
supervision  of  the  Director,  Fruit  and 
Vegetable  Division,  Agricultural 
MarkeUng  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA),  and 
will  be  carried  out  by  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS),  USDA,  through  ASC  state  and 
county  committees.  The  ASC  county 
committees  will  authorize  one  or  more 
employees  to  act  as  representatives  of 
the  USDA,  to  approve  applications  for 
participation.  The  ASC  state  or  county 
committees  or  their  authorized 
representatives  do  not  have  authority  to 
modify  or  waive  any  of  the  provisions 
of  this  subpart. 

fSaS    Definitiona. 

(a)  Charitable  institutions  mean  those 
organizations  which  offer  food,  housing, 
and  other  necessities  to  low  income, 
homeless,  or  other  persons  in  need  of 
assistance  in  obtaining  basic  sustenance. 

(b)  Diversion  means  the  delivery  of 
potatoes  to  an  eUgible  outlet. 

(c)  Eligible  outlet  means  charitable 
institutions,  livestock  feeding 
operations,  or  compost  users. 

(d)  Potatoes  mean  1992  crop  fresh 
Irish  round  white  potatoes  produced 
and  stored  in  the  United  States  which; 

(1)  If  intended  for  human 
consumption,  meet  all  the  requirements 
of  chapter  125.  section  V.A.. 
"Processing  Grade"  as  defined  by  the 
"Official  Classifications,  Grades  and 
Standards  for  Potatoes  Packed  in 
Maine."  which  can  be  obuined  from  the 


local  county  Agricultural  Stabilization 
and  Conservation  Service  Office,  unless 
modified  by  the.  "Application  for 
Participation  in  Fresh  Irish  Round 
White  Potatoes  Diversion  Program" 
(Form  ASCS-117);or 

(2)  If  intended  for  use  as  livestock 
feed  or  for  use  as  compost  meet 
minimum  standards  for  Maine 
"Processing  Grade",  which  can  be 
obtained  from  the  local  county 
Agricultural  Stabilization  and 
Conservation  Service  Office,  and  are 
cut,  chopped,  sliced,  gouged,  crushed, 
ensiled,  or  cooked  to  the  degree  that  the 
general  appearance  of  the  potatoes  has 
been  damaged  to  such  an  extent  that  the 
potatoes  are  readily  and  obviously 
identifiable  as  having  been  rendered 
tmsuitable  to  enter  into  normal  channels 
of  trade  and  commerce  as  potatoes  as 
determined  by  ASCS  or  its 
representative. 

le)  Producer  means  an  individual, 
partnership,  association,  or  corporation 
located  in  the  United  States  that  grew 
for  market  and  are  in  possession  of  such 
potatoes  as  of  May  19.  1993  and  whose 
Form  ASCS-117  has  been  approved  by 
USDA. 

i8a4    Length  of  program. 

This  program  will  be  effective  May 
19. 1993  and  will  continue  for  45 
calendar  days. 

1 80.S    Rata  of  paymertt 

The  rate  of  payment  for  potatoes,  as 
defined  in  §  80.3(d),  will  be  $3.00 
hundredweight.  Payment  will  not  i 
made  for  any  fractional  part  of 
hiuidredweight. 

180.8    EiigibllHy  for  paymenL 

Payments  will  be  made  imder  this 
program  to  any  producer  of  potatoes: 

(a)  Who  executes  and  files  Form 
ASCS-117. 

(b)  Whose  application  is  approved. 

(c)  Who  diverts  potatoes  alter  the  date 
Form  ASCS-117  is  approved  by  USDA 
before  the  termination  date  of  this 
subpart. 

(a)  Who  files  a  claim  as  provided  in 
§80.10. 

(e)  Who  complies  with  all  other  terms 
and  conditions  in  this  subpart. 

180.7   Application  and  approval  for 
participation. 

(a)  Applicants  must  submit  a 
completed  and  signed  Form  ASCS-117 
to  the  local  ASCS  county  office.  The 
Form  ASCS-117S  will  be  considered  by 
the  ASC  county  committee  in  the  (utler 
received  by  the  ASCS  county  office  and 
in  accordance  with  the  availability  of 
funds. 

(b)  AppUcants  will  be  notified  of  the 
approval  or  rejection  of  the  submitted 
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forms.  Approved  Form  ASCS-1178  may 
be  modi  Red  or  amended  with  the 
consent  of  the  applicant  and  the  duly 
authorized  representative  of  the  ASC 
county  committee  provided  that  such 
modification  or  amendment  does  not 
conflict  with  the  provisions  of  this 
subpart. 

§  80.8    Inspection  and  certificate  of 
divcrtlon. 

Prior  to  diversion,  the  potatoes  must 
be  inspected  by  an  inspector  authorized 
or  licensed  by  the  county,  state,  or 
Federal  government  to  inspect  and 
certify  the  class,  quality,  and  condition 
of  potatoes.  The  producer  will  be 
responsible  for  requesting  and  arranging 
for  inspection  so  that  the  inspector  can 
be  present  to  determine  which  potatoes 
meet  the  deHnition  of  potatoes  as 
provided  in  §  80.3(d).  The  producer 
must  furnish  such  scale  tickets, 
weighing  facilities,  or  volume 
measurements  as  determined  by  the 
inspector  to  be  necessary  for 
ascertaining  the  net  weight  of  the 
potatoes  being  diverted.  The  cost  of 
insf>ecting,  verifying  the  quantity, 
certifying  that  diversion  has  been 
performed,  and  issuing  certificates  will 
be  borne  by  the  producer.  Certincates 
must  be  prepared  on  "Invoice  Certiflcate 
of  Inspection  and  Diversion"  {Form 
ASCS-118). 

§  80.9    Claim  for  payment 

In  order  to  obtain  payment,  the 
producer  must  submit  to  the  county 
ASCS  office  which  approved  his 
application  a  properly  executed  Form 
ASCS-118,  and  (except  where  the 
producer  is  the  livestock  feeder]  a 
certification  of  receipt  by  the  charitable 
institution,  livestock  feeder,  or  compost 
user.  All  such  claims  must  be  filed  not 
later  than  one  calendar  month  after  the 
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applicable  approved  application.  For 
those  potatoes  which  fail  to  meet  the 
definition  of  potatoes  (§  80.3(d)), 
payments  will  be  based  on  the 
percentage  of  the  potatoes  meeting  the 
definition. 

§  80. 1 0    Compliance  with  program 
provisions. 

If  USDA  determines  that  any 
provisions  of  the  application  or  of  these 
regulations  has  not  been  complied  with 
whether  by  the  producer  or  by 
charitable  institution,  livestock  feeder, 
or  compost  user  or  that  any  quantity  of 
potatoes  diverted  under  this  program 
was  not  used  exclusively  for  donation  to 
charitable  institutions,  livestock  feeders, 
or  for  compost,  whether  such  failure 
was  caused  directly  by  the  producer  or 
by  any  other  person  or  persons,  the 


producer  will  not  be  entitled  to 
diversion  payments  in  connection  with 
such  potatoes,  and  must  refund  any 
USDA  payment  made  in  connection 
with  such  potatoes,  and  will  be  liable  to 
USDA  for  any  other  damages  incurred 
as  a  result  of  such  failure  to  use  the 
potatoes  exclusively  for  donation  to 
charitable  institutions  or  for  use  as 
livestock  feed  or  compost.  The  USDA 
may  deny  any  producer  the  right  to 
participate  in  this  program  or  the  right 
to  receive  payments  in  connection  with 
any  diversion  previously  made  under 
this  program,  or  both,  if  USDA 
determines  that: 

(a)  The  producer  has  failed  to  use  or 
caused  to  be  used  any  quantity  of 
potatoes  diverted  under  this  program 
exclusively  for  donation  to  charitable 
institutions,  livestock  feed,  or  compost, 
whether  such  failure  was  caused 
directly  by  the  producer  or  by  any  other 
person  or  persons, 

(b)  The  producer  has  not  acted  in 
good  faith  in  connection  with  any 
transaction  under  this  program,  or 

(c)  The  producer  has  failed  to 
discharge  fully  any  obligation  assumed 
by  him  under  this  program. 

S  80.1 1    Inspection  of  pramlses. 

The  producer,  charitable  institution, 
livestock  feeder,  or  compost  user  must 
permit  authorized  representatives  of 
USDA,  at  any  reasonable  time,  to  have 
access  to  their  premises  to  inspect  and 
examine  such  potatoes  as  are  being 
diverted  or  stored  for  diversion,  and  to 
inspect  and  examine  the  facilities  for 
diverting  potatoes  to  determine 
compliance  with  the  provisions  of  this 
program. 

S  80.1 2    Records  artd  accounts. 

The  producer,  the  charitable 
institution,  livestock  feeder,  or  compost 
user  participating  in  this  program  must 
keep  accurate  records  and  accounts 
showing  the  details  relative  to  the 
diversion  and  disposition  of  the 
potatoes.  The  producer,  charitable 
institution,  livestock  feeder,  or  compost 
user  must  permit  authorized 
representatives  of  USDA  and  the 
General  Accounting  Office  at  any 
reasonable  time  to  inspect,  examine, 
and  make  copies  of  such  records  and 
accounts  to  determine  compliance  with 
the  provisions  of  this  program.  Such 
records  and  accounts  must  be  retained 
for  three  years  after  date  of  last  payment 
to  the  producer  under  the  program  or  for 
two  years  after  date  of  audit  of  records 
by  USDA  as  provided  herein,  whichever 
is  the  later. 


S  80.13    Offset  and  assignoMnt 

(a)  Producer  indebtedness  and  claims. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  any  payment  or  portion 
thereof  due  any  person  shall  be  allowed 
without  regard  to  questions  of  title 
under  state  law,  and  without  regard  to 
any  claim  or  lien  against  the  crop  or 
proceeds  thereof  in  favor  of  the  owner 
or  any  other  creditor  except  statutory 
liens  belonging  to  agencies  of  the  U.S. 
Government.  The  regulations  governing 
offsets  and  withholdings  found  at  7  CFR 
part  3  shall  be  applicable  to  such 
payments. 

(b)  Assignments.  Any  producer 
entitled  to  any  payment  may  assign  any 
such  payments  which  are  made  in  cash 
in  accordance  with  regulations 
governing  assignment  of  payment  found 
at  7  CFR  part  1404. 

§80.14    Appeals. 

Appeals  under  this  part  will  be  in 
accordance  with  7  CFR  part  780. 

Subpart  B — [Reserved] 

Dated:  May  14, 1993. 
LJ>.  Musaro, 
Acting  Administrator. 
|FR  Doc.  93-11855  Filed  5-14-93;  4:54  pm] 
BILUNG  CODE  M10-0a-P 


7  CFR  Part  916 

[Docket  No.  FV-92-916-1FR] 

Nectarines  Grown  in  California; 
Revised  Minimum  Size  Requirements 
for  Nectarines 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  is  adopting 
as  a  final  rule,  with  appropriate 
changes,  the  provisions  of  an  interim 
final  rule  which  relaxed  minimum  size 
requirements  for  May  Glo  nectarines 
and  revised  variety-specific  size 
requirements  for  several  varieties  of 
nectarines  grown  in  California.  The 
revisions  should  result  in  more  suitable 
sizes  of  nectarines  being  shipped  to  the 
fresh  market,  and  increased  returns  to 
California  nectarine  growers. 
EFFECTIVE  DATE:  May  19.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  )ohnson.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S.  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
5127;  or  Terry  Vawter,  California 
Marketing  Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
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Vegetable  Division.  AMS.  USDA,  2202 
Montwey  Street.  Suita  102B.  Fresno. 
CalifuDia.  93721:  telephone:  (209)  487- 
5901. 

SUPmXMEMTARY  INFOflMATKM:  This  Bnal 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
916  (7  CFR  part  916)  regulating  the 
handling  of  nectarines  growm  in 
California,  hereinafter  referred  to  as  the 
order.  The  marketing  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Etepartment  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  hw  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 


own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  about  245  California 
nectarine  handlers  subject  to  regulation 
under  the  marketing  order  covering 
nectarines  grown  in  California,  and 
about  740  producers  of  nectarines  in 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  majority  of  these 
hajidlors  and  producers  may  be 
classified  as  snuill  entities. 

The  Nectarine  Administrative 
Committee  (committee)  met  on 
December  2, 1992.  and  recommended 
revisions  in  the  minimum  size 
requirements  for  certain  varieties  of 
nectarines  to  be  effective  for  the  1993 
season,  which  begins  April  15., 
Specifically,  the  committee 
recommended  that  the  minimum  size 
requirements  for  May  Glo  variety 
nectarines  be  relaxed  and  that  variety- 
specific  size  requirements  be 
established  for  14  varieties  and  that 
such  requirements  be  removed  for  4 
varieties. 

The  interim  final  rule  was  issued  on 
February  9, 1993,  and  published  in  the 
Federal  Register  (58  FR  8534,  February 
16, 1993).  with  an  effective  date  of  April 
15.  1993.  That  rule  amended  §  916.356 
of  the  rules  and  regulations  in  effect 
under  the  marketing  order.  That  rule 
provided  a  30-day  comment  period 
which  ended  March  18, 1993.  Four 
comments  were  received.  Two  were 
filed  by  the  committee,  one  was  filed  by 
Gerawan  Farming  (Gerawan),  a  grower 
and  shipper  of  California  nectarines, 
and  the  last  was  filed  by  Mr.  Scott 
Pattison,  Executive  Director  of 
Consumer  Alert  (Consumer  Alert).  Each 
point  raised  in  the  comments  will  be 
discussed  below. 

In  its  first  comment,  the  committee 
requested  that  several  modifications  be 
made  in  the  variety-specific  size 
requirements  established  in  the  interim 
final  rule,  so  that  those  requirements 
conform  with  the  committee's  December 
2, 1992,  recommendations. 

Different  minimum  size  requirements 
have  been  established  for  the  various 
nectarine  varieties,  reflecting  both 
seasonal  and  varietal  influences  which 
affect  average  fruit  sizes.  Smaller 
minimum  sizes  generally  have  been 
estabUshed  for  earlier  maturing 
varieties,  while  latw  maturing  varieties, 
since  they  tend  to  attain  a  larger  size  at 
maturity,  have  been  required  to  meet 
larger  minimum  sizes.  In  recommending 


that  14  varieties  of  nectarines  be  added 
to  the  variety-specific  size  requirements, 
the  committee  considered  these  factors 
and  recommended  that  1  variety  (April 
Glo)  be  required  to  meet  a  minimum  of 
Size  108;  that  2  varieties  (June  Brite  and 
May  Lion)  be  at  least  Size  88;  that  3 
varieties  (Red  May,  Rose  Diamond,  and 
Zee  Grand)  be  at  least  Size  84;  and  that 
the  remaining  8  varieties  (August  Glo, 
Big  Jim,  Early  Red  Jim,  Nectarine  #4, 
Summer  Fire,  Summer  Lion.  Sunburst, 
and  »-86-«4-«7)  be  at  least  Size  80. 

In  its  second  comment,  the  committee 
stated  that  it  had  further  evaluated  its 
December  1992  recommendation  for  the 
appropriate  minimum  size  requirement 
for  the  Rose  Diamond  variety  qf 
nectarines.  Initially,  the  committee 
recommended  that  nectarines  of  such 
variety  be  required  to  be  at  least  Size  84. 
However,  after  evaluating  additional 
information  received  from  nectarir^ 
handlers,  the  committee  found  that  the 
characteristics  of  the  variety  justified  a 
lower  minimum  requirement  of  Size  88. 
Based  upon  the  information  available, 
including  that  submitted  by  the 
committee,  the  Department  has 
determined  that  nectarines  of  the  Rose 
Diamond  variety  should  be  subject  to  a 
minimum  size  requirement  of  Size  88, 
rather  tlian  Size  80  as  established  in  the 
interim  final  rule.  This  change  has  been 
incorporated  in  this  final  rule. 

Prior  to  issuing  the  interim  final  rule, 
the  Department  reviewed  all  available 
information,  including  that  submitted 
by  the  committee,  and  found  that  the 
committee's  recommendations  with 
respect  to  variety-specific  size 
requirements  were  appropriate. 
However,  in  the  interim  final  rule,  six 
of  the  14  varieties  added  to  the  variety- 
specific  size  requirements  were 
incorrectly  listed  under  paragraph  {a)(5) 
of  §  916.356.  making  them  subject  to  a 
minimum  of  Size  80.  Thus,  the 
committee's  requests  are  incorporated 
into  this  final  rule,  and  the  minimum 
size  restrictions  for  the  six  varieties 
4ncorrectly  categorized  in  the  interim 
final  rule  are  relieved  in  this  final  rule 
to  the  level  recommended  by  the 
committee. 

Gerawan's  comment  indicated  that  it 
favored  a  minimum  requirement  of  Size 
108  for  the  May  Glo  variety  throughout 
the  entire  season,  rather  than  Size  108 
through  May  5  and  Size  96  thereafter. 
The  May  Glo  variety  of  nectarines  is  an 
early  variety,  with  harvest  beginning  in 
mid-April.  Harvest  begins  in  the  desert 
area  of  the  Coachella  Valley,  which  is 
the  growing  area  in  California  with  the 
earliest  nectarine  harvest.  Fruit  grown 
in  this  area  generally  does  not  size  as 
well  as  fruit  grown  in  other  areas  of  the 
State,  due  to  the  oas**\  of  very  hot 
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weather  early  in  the  season  which 
retards  further  fruit  growth  and  results 
in  a  relatively  short  growing  season.  In 
general.  May  Glo  nectarines  grown  in 
the  Coachelia  Valley  mature  at  a  smaller 
size  than  fruit  grown  in  other  parts  of 
the  State.  Thus,  the  minimum 
requirement  of  Size  108  through  May 
5 — when  Coachelia  Valley  shipments 
end — is  appropriate  given  the  growing 
conditions  and  sizing  characteristics  of 
the  fruit  grown  in  that  area.  A  higher 
minimum  size  requirement  for  the 
remainder  of  the  season  is  also 
appropriate,  given  that  May  Glo  variety 
nectarines  from  other  parts  of  the  State 
are  shipped  during  a  later  time  period. 
Such  nectarines  are  expected  to  reach  at 
least  the  Size  96  level  prior  to  maturity 
due  to  the  growing  conditions 
prevailing  in  other  parts  of  the  State. 
Thus.  Gerawan's  request  to  maintain  the 
minimum  requirement  of  Size  108  for 
May  Glo  variety  throughout  the  entire 
season  is  denied. 

Gerawan  also  requested  that 
modifications  be  made  to  the  existing 
California  nectarine  minimum  size 
requirements  to  allow  the  shipment  of 
fruit  one  size  smaller  than  the  current 
minimum  size,  provided  that  such  fruit 
meets  a  "California  Well  Matured" 
maturity  standard,  a  higher  maturity 
standard  than  the  minimum  currently 
prescribed  under  the  order. 

In  its  comment,  Consumer  Alert 
requested  that  the  Department  eliminate 
all  minimum  size  requirements  for 
California  nectarines.  Consumer  Alert 
stated  that  minimum  size  requirements 
for  California  nectarines  result  in  the 
unnecessary  destruction  of  edible  fruit. 
Further,  Consumer  Alert  stated  that 
Department  decisions  on  minimum  size 
requirements  for  California  nectarines 
should  not  be  based  on  a  study 
conducted  by  the  committee  during  the 
1992  season  to  measure  consumer 
satisfaction  with  the  size  of  such  fruit. 

The  committee,  based  on  its  research, 
experience,  and  considerable 
deliberation,  continues  to  support  the 
current  size  requirements  (as  modified 
by  this  Rnal  rule)  and  believes  these 
requirements  best  serve  the  objective  of 
maximizing  customer  satisfaction. 
Minimum  quality  and  size  requirements 
imposed  under  the  marketing  order 
covering  California  nectarines  are 
perceived  to  be  a  principal  reason  for 
the  State's  commanding  market  share 
now  held  for  this  product,  and  it 
appears  that  the  committee's 
recommendations  will  provide 
reasonable  quality  limits  for  marketing 
Cahfomia's  1993  nectarine  crop.  Based 
upon  all  the  information  available, 
including  that  submitted  by  the 
committee,  the  Department  has 


determined  that  minimum  size 
requirements  for  1993  season  California 
nectarines  should  be  estabhshed  as 
recommended  by  the  committee.  Thus, 
the  requests  filed  by  Gerawan  and 
Consumer  Alert  on  this  issue  are 
denied. 

Finally,  Gerawan  requested  that  all 
correspondence  pertaining  to  nectarine 
size  requirements  received  by  the 
Department  over  the  past  year  be  made 
a  part  of  the  rulemaking  record  and 
considered  by  the  Department  prior  to 
issuance  of  a  final  rule.  The  Department 
has  considered  all  available  information 
concerning  minimum  size  requirements 
for  California  nectarines  prior  to 
issuance  of  this  rule.  However,  only 
those  submissions  received  within  the 
time  period  prescribed  in  the  interim 
final  rule  are  included  as  comments  in 
the  official  record  pertaining  to  this 
rulemaking  action. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter,  the  information  and 
recommendations  submitted  by  the 
committee  and  other  information,  it  is 
found  that  finaUzing  the  interim  final 
rule,  as  published  in  the  Federal 
Register  (58  FR  8534,  February  16. 
1993),  with  the  changes  herein 
specified,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  The  few  changes  from  the  interim 
final  rule  relieve  restrictions  and  are 
consistent  with  the  comments  received; 

(2)  Nectarine  growers  and  handlers 
need  to  be  apprised  of  this  action  as 
soon  as  possible; 

(3)  the  shipping  season  for  nectarines 
begins  in  early  April;  and 

(4)  no  useful  purpose  would  be  served 
by  delaying  the  effective  date  until  30 
days  after  publication  in  the  Federal 
Register. 

List  ofSubiects  in  7  CFR  Fart  916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  916  is  amended  as 
follows: 

PART  91&-NECTARINES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  916  continues  to  read  as  follows: 


Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  916.556 
which  was  published  in  the  Federal 
Register  (58  FR  8534,  February  16, 
1993)  is  adopted  as  a  final  rule  with  the 
following  changes.  In  §916.356.  the 
introductory  texts  of  paragraphs  (a)(2) 
and  (a)(4)  are  revised;  current 
paragraphs  (a)(5),  (a)(6),  (a)(7).  and  (a)(8) 
are  redesignated  as  paragraphs  (a)(6), 
(a)(7),  (a)(8).  and  (a)(9).  respectively,  and 
revised  and  a  new  paragraph  (a)(5)  is 
added  to  read  as  follows: 

Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

§916.356    California  Nectarine  Grade  and 
Size  Regulation. 

(a)  *  •  • 

(2)  Any  package  or  container  of  May 
Glo  variety  nectarines  through  May  5  of 
each  year,  or  April  Glo,  Aureiio  Grand, 
Maybelle.  Mayfire,  or  Royal  Delight 
variety  nectarines,  unless: 

(4)  Any  package  or  container  of 
Apache.  Early  May,  Early  May  Grand. 
Mike  Grand,  Grand  Stan,  June  Brite. 
June  Glo,  May  Grand,  May  Diamond. 
May  Lion.  Pacific  Star.  Red  Delight. 
Rose  Diamond,  Sparkling  May,  Star 
Brite,  or  Sunfre  variety  nectarines 
unless: 


(5)  Any  package  or  container  of  Red 
May,  or  Zee  Grand  variety  nectarines 
unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22  D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  84  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(5)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectariness  in  the  package  or 
container,  contains  not  more  than  75 
nectarines. 

(6)  Any  package  or  container  of 
Alshire  Red,  Alta  Red,  August  Glo, 
August  Red,  Autumn  Delight.  Autumn 
Grand,  Big  Jim,  Bob  Grand,  Eariy  Red 
Jim,  Early  Sungrand,  Fairlane,  Fantasia, 
Firebrite.  Flamekist,  Flaming  Red. 
Flavor  Grand,  Flavortop,  Flavortop  I, 
Grand  Diamond,  Independence,  July 
Red,  King  Jim,  Kism  Grand,  Late  Le 
Grand.  Le  Grand.  Mid  Glo.  Moon  Grand. 
Nectarine  #4.  Niagrara  Grand,  P-R  Red, 
Red  Diamond,  Red  Free,  Red  Jim.  Red 
Lion,  Rio  Red,  Royal  Giapt.  Ruby  Grand, 
Scarlet  Red,  September  Grand, 
September  Red,  Son  Red,  Sparkling 
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June.  Sparkling  Red.  Spring  Diamond, 
Spring  Red,  Summer  Beaut,  Summer 
Bright,  Summer  Diamond,  Summer  Fire, 
Summer  Grand,  Summer  Lion.  Summer 
Red,  Summer  Star,  Sunburst,  Sun 
Diamond,  Sun  Grand,  Super  Red.  Super 
Star.  Tasty  Free.  Tasty  Gold,  Tom 
Grand.  Zee  Glo,  181-119,  80P-1135,  or 
9-86-04-87,  variety  nectarines  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22  D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  80  nectarines  in  the  lug  box: 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  speciHed  in  paragraph 
(a)(6Mi)  of  this  secticm,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  67 
nectarines. 

(7)  During  the  period  April  15  through 
May  31  of  each  fiscal  year,  no  handler 
shall  handle  any  package  or  container  of 
any  variety  of  nectarines  not  specifically 
named  in  paragraph  (a)(2),  (3).  (4),  (5), 
or  (6)  of  this  section  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22  D 
standard  lug  box.  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  96  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
{a)(7)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  87 
nectarines. 

(8)  During  the  period  June  1  through 
June  30  of  each  fiscal  year,  no  handler 
shall  handle  any  package  or  container  of 
any  variety  of  nectarines  not  specifically 
named  in  paragraph  (a)(2),  (3),  (4),  (5), 
or  (6)  of  this  section  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22  D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  88  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(8)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  78 
nectarines. 

(9)  During  the  period  July  1  through 
Octc^r  31  of  each  fiscal  period,  no 
handler  shall  handle  any  package  or 
container  of  any  variety  of  nectarines 
not  specifically  named  in  paragraph 


(a)(2),  (3),  (4).  (5),  or  (6)  of  this  section 
unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22  D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  88  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(g)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of 
the  nectarines  in  the  package  or 
container,  contains  not  more  than  67 
nectarines. 


Dated:  May  12, 1993. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-11755  Filed  5-lft-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  92-44M-93-AD;  Amendment 
39-8580;  AO9»-10-01] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTK)N:  Final  rule;  correction. 

SIMIMARY:  This  document  supersedes  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
inspections  to  detect  cracks  and 
corrosion  of  the  portal  latch  pin  support 
fittings  of  certain  cargo  doors,  and 
rework  or  replacement  of  damaged 
parts;  and  eventual  modification  of 
certain  latch  pin  support  fitting 
installations.  That  AD  also  requires 
inspections  to  detect  cracks  and 
corrosion  of  the  cam  latch  bellcranks 
and  cam  latches  of  certain  cargo  doors, 
and  rework  or  replacement  of  damaged 
parts.  The  actions  specified  in  the  AD 
are  intended  to  prevent  reduced 
structural  integrity  of  the  latch  system 
for  the  cargo  doors,  resulting  in  a  door 
opening  in  flight  and  rapid 
depressurization  of  the  airplane.  This 
action  clarifies  the  compliance  time  for 
accomplishing  optional  repetitive 
inspections  of  the  cam  latches. 
DATES:  Effective  May  14, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 


May  14, 1993  (58  FR  19322.  April  14. 
1993). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 

Pliny  Brestel,  Aerosjjace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2783; 
fax (206) 227-1181. 

SUPPLfMENTARY  INFORMATION:  On  March 
22, 1993.  the  FAA  issued  AD  93-06-03, 
Amendment  39-8528  (58  FR  19322, 
April  14, 1993),  to  require  inspections  to 
detect  cracks  and  corrosion  of  the  portal 
latch  pin  support  fittings  of  certain 
cargo  doors,  and  rework  or  replacement 
of  damaged  parts;  and  eventual 
modification  of  certain  latch  pin 
support  fitting  installations.  That  AD 
also  requires  inspections  to  detect 
cracks  and  corrosion  of  the  cam  latch 
bellcranks  and  cam  latches  of  certain 
cargo  doors,  and  rework  or  replacement 
of  damaged  parts.  That  action  was 
prompted  by  numerous  re{x>rts  of 
corroded  or  cracked  fittings,  cam  latch 
bellcranks,  and  cam  latches.  The  actions 
required  by  that  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  latch  system  for  the  cargo  doors, 
resulting  in  a  door  opening  in  flight  and 
rapid  depressurization  of  the  airplane. 

The  compliance  time  for 
accomplishment  of  optional  repetitive 
inspections  of  the  cam  latches  was 
published  inadvertently  in  paragraphs 
(g)(l)(iii)  and  (g)(2)(ii)  of  AD  93-06-03 
as  "at  intervals  not  to  exceed  25.000 
flight  hours  after  the  effective  date  of 
this  AD,  or  within  5  years  after  the 
effective  date  of  this  AD,  whichever 
occurs  first."  However,  the  compliance 
time  for  those  repetitive  inspections 
should  have  been  specified  as  "at 
intervals  not  to  exceed  25,000  flight 
hours  or  5  years,  whichever  occurs 
first" 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct  AD 
93-06-03  to  clarify  this  compliance 
time  in  order  to  provide  affected 
operators  with  an  appropriate  interval 
for  accomplishment  of  the  repetitive 
inspections. 

Action  is  taken  herein  to  correct  the 
error  and  to  correctly  add  the  AD  as  an 
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amendment  to  Section  39.13  of  the 
Federal  Aviation  Regulations  (FAR). 
The  effective  date  of  the  rule  remains 
May  14, 1993. 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Since  this  action  only  corrects  a  final 
rule  in  order  to  provide  an  appropriate 
interval  for  accomplishment  of  the 
repetitive  inspections,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary. 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiaiiority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8528  (58  FR 
19322,  April  14, 1993),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8580,  to  read  as  follows: 

9^10-01  Boeing:  Amendment  39-8580. 
Docket  92-NM-93-AD.  Suf>ersede8  AD 
93-06-03,  Amendment  39-8528. 

Applicability:  Model  747  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  747-52- 
2186,  Revision  4.  dated  October  24, 1991, 
and  Boeing  Alert  Service  Bulletin  747- 
52A2233,  dated  August  29. 1991;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  in-flight  opening  of 
the  lower  lobe  forward  and  ait  cargo  doors 
and  the  main  deck  side  cargo  door,  if 
installed,  accomplish  the  following: 

(a)  Within  the  next  1.800  flight  hours  after 
the  effective  date  of  this  AD,  or  600  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  first:  With  no  disassembly 
required,  perform  a  detailed  visual 
inspection  to  detect  cracks  in  the  portal  latch 
pin  support  fittings  on  the  lower  lotie 
forward  and  aft  cargo  doors  and  on  the  main 
dedc  side  cargo  door,  if  installed  and  in  the 
cargo  configuration,  In  accordance  with 
Boeing  Service  Bulletin  747-52-2188, 
Revision  4,  dated  October  24. 1991. 


(1)  Repeat  the  inspection  required  by  this 
paragraph  at  intervals  not  to  exceed  1,800 
flight  hours  or  600  flight  cycles,  whichever 
occurs  first 

(2)  If  any  cracked  part  is  found  as  a  result 
of  the  inspections  required  by  this  paragraph, 
prior  to  further  flight,  replace  it  and  check 
the  door  rigging,  in  accordance  with  the 
service  bulletin. 

(b)  Within  the  next  12.500  flight  hours  after 
the  effective  date  of  this  AD,  or  2,500  flight 
cycles  after  the  effective  date  of  this  AD,  or 
within  30  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first:  With  no 
disassembly  required,  perform  a  detailed 
visual  inspection  to  detect  cracks  in  the 
portal  latch  pin  support  fittings  on  the  main 
deck  side  cargo  door,  if  installed  and  in  the 
passenger  configuration,  in  accordance  with 
Boeing  Service  Bulletin  747-52-2186, 
Revision  4,  dated  October  24, 1991. 

(1)  Repeat  the  inspection  required  by  this 
paragraph  at  intervals  not  to  exceed  12,500 
flight  hours,  2,500  flight  cycles,  or  30  months 
after  the  immediately  preceding  inspection, 
whichever  occurs  first. 

(2)  If  any  cracked  part  is  found  as  a  result 
of  the  inspections  required  by  this  paragraph, 
prior  to  further  flight,  replace  it  and  check 
the  door  rigging,  in  accordance  with  the 
service  bulletin. 

(c)  When  converting  fatxn  the  passenger 
configuration  to  the  cargo  configuration, 
prior  to  further  flight;  and  thereafter  at 
intervals  not  to  exceed  1300  flight  hours  or 
600  flight  cycles,  whichever  occurs  first: 
With  no  disassembly  required,  perform  a 
detailed  visual  inspection  to  detect  cracks  in 
the  portal  latch  pin  support  fitting  assemblies 
of  the  main  deck  side  cargo  door,  if  installed, 
in  accordance  with  Boeing  Service  Bulletin 
747-52-2186,  Revision  4.  dated  October  24, 
1991.  Prior  to  further  flight,  replace  any 
cracked  parts  found,  in  accordance  with  the 
service  bulletin. 

(d)  When  converting  from  the  cargo 
configuration  to  the  passenger  configuration, 
prior  to  further  flight;  and  thereafter  at 
intervals  not  to  exceed  12.500  flight  hours, 
2,500  flight  cycles,  or  30  months  after  the 
immediately  preceding  inspection, 
whichever  occurs  first:  With  no  disassembly 
required,  perform  a  detailed  visual 
inspection  to  detect  cracks  in  the  portal  latch 
pin  support  fitting  assemblies  of  the  main 
deck  side  cargo  door,  if  installed,  in 
accordance  with  Boeing  Service  Bulletin 
747-52-2186.  Revision  4,  dated  October  24, 
1991.  Prior  to  further  flight,  replace  any 
cracked  parts  found,  in  accordance  with  the 
service  iMilletin. 

(e)  Within  the  next  25,000  flight  hours  after 
the  effective  date  of  this  AD,  or  5,000  flight 
cycles  after  the  effective  date  of  this  AD,  or 
within  5  years  after  the  effective  date  of  this 
AD,  whichever  occxu^  first,  accomplish  the 
requirements  of  paragraphs  (eMl).  (e)(2),  and 
(e)(3)  of  this  AD,  in  accordance  with  Boeing 
Service  Bulletin  747-52-2166,  Revision  4, 
dated  October  24, 1991. 

(1)  Disassemble  parts  and  perform  a 
detailed  visual  inspection  to  detect  cracks 
and  corrosion  in  the  portal  latch  pin  supf>ort 
fitting  assemblies/installations  on  the  lower 
lobe  forward  and  aft  cargo  doors  and  on  the 
main  deck  side  cargo  door,  if  installed,  in 


accordance  with  the  service  bulletin.  If 
cracks  or  corrosion  are  found,  prior  to  further 
flight,  repair  or  replace  any  damaged  parts, 
and  check  the  door  rigging,  in  accordance 
with  the  service  bulletin. 

(2)  Insp>ect  to  verify  that  all  H-11  steel 
latch  fitting-to-sill  bolU,  BACB30MT,  and 
corresponding  nuts,  BACNlOHR(  ),  are  intact 
and  that  unsealed  bolts  are  free  of  corrosion, 
in  accordance  with  the  service  bulletin.  If 
not,  prior  to  further  flight,  install  new  bolts, 
BACB30MT,  and  corresponding  nuts, 
BACN10HR(  );  or  install  the  superseding 
BACB30US  bolts  and  BACNlOHR(  X^  nuts, 
in  accordance  with  the  service  bulletin. 

(3)  Apply  sealant  to  the  portal  latch  pin 
support  fitting  and  attaching  hardware,  in 
accordance  with  the  service  bulletin. 
(Application  of  sealant  to  fittings  and 
attaching  hardware  that  previously  have  been 
sealed  is  not  required  by  this  paragraph.) 

(f)  Accomplishment  of  paragraphs  (e)(1), 
(e)(2).  and  (e)(3)  of  this  AD  constitutes 
terminating  action  for  the  repetitive 
ins[)ections  required  by  paragraphs  (a)(1), 
(b)(1).  (c).  and  (d)  of  this  AD. 

(g)  Within  the  next  6.000  flight  hours  after 
the  effective  date  of  this  AD,  or  within  18 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first:  Determine  the 
configuration  of  the  bellcrank/cam  latch 
assembly  of  the  lower  lobe  forward  and  aft 
cargo  doors  and  of  the  main  deck  side  cargo 
door,  if  installed;  and  prior  to  further  flight, 
perform  the  procedures  sf>ecified  in  either 
paragraph  (g)(1)  or  (g)(2)  of  this  AD,  as 
applicable,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-52A2233.  dated  August 
29.  1991. 

(1)  For  cargo  doors  with  cam  latches 
attached  to  the  bellcrank  by  cross-bolts, 
accomplish  one  of  the  procedures  specified 
in  either  paragraph  (g](l)(i).  (g)(lKii).  or 
(g)(l)(iii)ofthisAD: 

(i)  Replace  all  bellcranks  and  cam  latches 
with  bellcranks  and  cam  latches  of  the  new 
part  configuration  in  accordance  with 
Section  III.,  paragraph  P.,  of  the  service 
bulletin:  and  perform  an  operational  test  of 
the  door  latch  mechanism,  in  accordance 
with  Section  III.,  paragraph  Y.,  of  the  service 
Inilletin.  Accomplishment  of  this  paragraph 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (g)  nf  this  AD.  Or 

(ii)  Inspect  the  t>ellcranks  to  detect 
corrosion,  and  repair  or  replace  any  corroded 
parts;  and  replace  all  cam  latches  with  cam 
latches  of  the  new  part  configuration;  in 
accordance  with  Section  III.,  paragraph  G.,  of 
the  service  bulletin.  Perform  an  operational 
test  of  the  door  latch  mechanism  in 
accordance  with  Section  III.,  paragraph  Y.,  of 
the  service  bulletin.  Accomplishment  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  paragraph  (g)  of  this  AD. 
Or 

(iii)  Inspect  the  bellcranks  to  detect 
corrosion,  and  repair  or  replace  any  corroded 
parts;  and  inspect  the  cam  latches  to  detect 
cracks  and  corrosion  and.  prior  to  further 
flight,  repair  or  replace  any  cracked  or 
corroded  parts;  in  accordance  with  Section 
III.,  paragraph  H.,  of  the  service  bulletin. 
Perform  an  operational  test  of  the  door  latch 
mechanism  in  accordance  with  Section  III., 
paragraph  Y..  of  the  service  bulletin.  If  one 
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or  more  of  the  cam  latches  are  repaired  and/ 
or  reinstalled  as  a  result  of  the  actions 
required  by  this  paragraph,  thereafter,  repeat 
the  Inspections  of  the  cam  latches  required 
by  this  paragraph  at  intervals  not  to  exceed 
25,000  night  hours  or  5  years,  whichever 
occurs  first. 

(2)  For  cargo  doors  with  cam  latches 
attached  to  the  bellcrank  by  axial-bolts, 
accomplish  one  of  the  proradures  specified 
in  either  paragraph  (g)(2](i)  or  (g)(2](ii)  of  this 
AD: 

(i)  Replace  all  cam  latches  that  have  cross* 
bolt  holes  with  cam  latches  of  the  new  part 
configuration,  in  accordance  with  Section 
III.,  paragraph  I.,  of  the  service  bulletin. 
Perform  an  operational  test  of  the  door  latch 
mechanism  in  accordance  with  Section  III., 
paragraph  Y.,  of  the  service  bulletin. 
Accomplishment  of  this  paragraph 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  (g}(l)(iii)  and 
(g)(2)(ii)ofthisAD.  Or 

(li)  If  the  cam  latches  do  not  have  cross- 
bolt  holes,  they  may  be  reinstalled.  If  the  cam 
latches  have  cross-bolt  holes,  inspect  those 
latches  to  detect  cracks:  replace  any  cracked 
cam  latches;  and  reinstall  any  cam  latches 
that  are  not  cracked;  in  accordance  with 
Section  III.,  paragraph  ].,  of  the  service 
bulletin.  Peifbrm  an  operational  test  of  the 
door  latch  mechanism  in  accordance  with 
Section  III.,  paragraph  Y.,  of  the  service 
bulletin.  If  one  or  more  of  the  cam  latches 
that  have  cross-bolt  holes  is  reinstalled  as  a 
result  of  the  actions  required  by  this 


paragraph,  thereafter,  repeat  the  inspections 
cf  the  cam  latches  required  by  this  paragraph 
at  intervals  not  to  exceed  25,000  flight  houn 
or  5  yean,  whichever  occura  firat 

(h)  Accomplishment  of  the  procedures 
specified  in  either  paragraph  (n)(l)  or  (h)(2) 
of  this  AD,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-52A2233,  dated  August 
29, 1991,  constitutes  terminating  action  for 
the  requirements  of  paragraph  (^  of  this  AD. 

(1 )  If  one  or  mora  of  the  cam  latches  on  the 
lower  lobe  forward  and  aft  cargo  doora  and 
main  deck  side  cargo  door  was  repaired  and/ 
or  reinstalled  in  accordance  with  paragraph 
(g](l)(iii)  of  this  AD,  replace  those  cam 
latches  with  cam  latches  of  the  new  part 
configuration,  in  accordance  with  Section  ID. 
of  the  service  bulletin.  Prior  to  further  flight, 
perform  an  operational  test  of  the  door  latch 
mechanism  in  accordance  with  Section  III., 
paragraph  Y.,  of  the  service  bulletin.  Or 

(2)  If  one  or  more  of  the  cam  latches  that 
have  cross-bolt  holes  on  the  lower  lobe 
forward  and  aft  cargo  doora  and  main  deck 
side  cargo  doors  was  reinstalled  in 
accordance  with  paragraph  (g)(2)(ii)  of  this 
AD,  replace  those  cam  latches  with  cam 
latches  of  the  new  part  configuration,  in 
accordance  with  Section  III.  of  the  service 
bulletin.  Prior  to  further  flight,  perform  an 
operational  test  of  the  door  latch  mechanism 
in  accordance  with  Section  III.,  paragraph  Y., 
of  the  service  bulletin. 

Note:  Accomplishment  of  the  requirements 
of  paragraphs  (g)  and  (h)  of  this  AD  in 
accordance  with  Boeing  Alert  Service 


Bulletin  747-52A2233,  dated  August  29, 
1991,  as  amended  by  Notice  of  Status  Change 
747-52A2233  NSC  1,  dated  Noirember  21, 
1991;  is  equivalent  to  accomplishment  of 
those  requirements  in  accordance  with 
Boeing  Alert  Service  BulleUn  747-52A2233, 
dated  August  29, 1991. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  PAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(k)  The  inspections,  replacements,  check, 
repairs,  installation,  operational  tests,  and 
sealant  application  shall  be  done  In 
accordance  with  the  following  Boeing  service 
bulletins,  as  applicable,  which  contain  the 
specified  eflisctive  pages: 


S«(vtc«  tiJMn  rsf  erancad  and  date 

747-62-2186,  FWviskxi  4,  Octobar  24,  1991  

747-62A2233,  August  29. 1991  ^... „ 

Node*  o»  Status  Changs  

747-62A2233  NSC  1  Novsmber21,  1991  


Page  No. 

1-15. 19-50 

16-18  

1-76 

1  

2 


Revision  level  shown  on  page 

4 

3 

OflglnaJ 

Odginal 

(This  page  Is  not  dated) 


Date  shown  on  page 


October  24,  1991. 
January  25,  1990. 
August  29, 1991. 
Noveniber21, 1991. 


This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(b]  and  1  CFR  part  51,  as  of  May  14, 1993 
(58  FR  19322,  April  14, 1993).  Copies  may  be 
obtained  from  Boeing  Conunercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  Inspected  at  the 
PAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(1)  This  amendment  is  effective  May  14. 
1993. 

Issued  in  Rraton,  Washington,  on  May  13, 
1993. 

Gaiy  L.  KllUea. 

Acting  MonagBT,  Transport  Airplane 
DiiKtoratB,  Aircraft  Certification  Senrice. 
(FR  Doc  93-11879  Filed  5-18-93;  8:45  am] 
I  coot  4eie-is-p 


Coaet  Guard 

33  CFR  Parte  100  and  165 

[COO  93-023] 

Safety  and  Security  Zones 

AGEMCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  January  1, 
1993  and  March  31, 1993,  which  were 
not  published  in  the  Federal  Register. 
This  quarterly  notice  lists  temporary 
local  regulations,  security  zones,  and 
safety  zones,  which  were  of  limited 
duration  and  for  which  timely 
publication  in  the  Federal  lU^ter  was 
not  possible. 

DATEd:  This  notice  lists  temporary  Coast 
Guard  district  regulations  that  were 
established  and  terminated  between 


January  1, 1993  and  March  31, 1993,  as 
well  as  several  regulations  which  were 
not  included  in  the  previous  quarterly 
list. 

ADDRESSES:  The  complete  text  of  any 
temporary  regulation  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW  . 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT. 
Don  Harris,  Docket  Clerk  Specialist, 
Marine  Safety  Council  at  (202)  267- 
1477  between  the  hours  of  8  a.m.  and 
3:30  p.m.,  Monday  through  Friday. 
SUPPLEMENTARY  MFORMATION:  District 
Commanders  and  Captains  of  the  Fort 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
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vessel  carrying  a  particularly  hazardous 
cargo  is  transiting  a  restricted  or 
congested  area.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assure  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
oilen  precluded  when  a  regulation 
responds  to  an  emergency,  or  an  event 
uccurs  without  advance  notice. 
However,  the  affected  public  is 
informed  througli  Local  Notices  to 
Mariners,  press  releases,  and  other 
lieans.  Moreover,  actual  notiflcation  is 


Docket* 


1-03-015 
1f«3-016 
7f03-01  .. 
7-63-08  .. 


BaWmofe  93-05-04 

BaJtimore  93-05-05 

Ct«r1eston  93-13 

Charleston  93-14 

Jacksonville  93-12 

LA/LB  93-01   

LArt.B  93-02  

Louisville  93-01  

Looisville  93-02  , 

Miami  93-17  

Memphis  93-01  

Paducah  93-01  

Paducah  93-02 

Padiicah  93-03 

Pittsburgh  93-01  

Pittsburgh  93-02 

San  Diago  93-02  

San  Frandsco  93-01  

Southeast  Alaska  93-01 

St  Louis  92-13 

St  Louis  93-02 

St  Louis  93-06 

Tampa  92-126 

Tampa  92-127 

Tampa  92-128 


Jl, 


CahiU, 

Lieutenant  Commander,  USCX:,  Acting 
Executive  Secretary.  Marine  Safety  Council. 
(FR  Doc.  93-11862  Filed  5-18-93;  8:45  am] 
BIL^NO  COOE  «10-f4-M 


frequently  provided  by  Coast  Guard 
patrol  vessels  enforcing  the  restrictions 
imposed  by  the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  publishes  a  periodic  list  of  these 
temporary  local  regulations,  security 
zones,  and  safety  zones.  Permanent 


regulations  are  not  included  in  this  list. 
They  are  published  in  their  entirety  in 
the  Federal  Register.  Temporary 
regulations  are  also  published  in  their 
entirety  if  sufHdent  time  is  available  to 
do  so  before  they  are  placed  in  effect  or 
terminated.  Non-major  safety  zones, 
special  local  regulations  and  security 
zones  have  been  exempted  from  review 
under  E.0. 12291  because  of  their 
emergency  nature  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
January  1, 1993  to  March  31, 1993. 
unless  otherwise  indicated. 


Location 


Winter  Stomi  March  13, 1993 
Vessel  Groundirtg,  East  River 

Hillstx>rough  Bay 

Ft  Pierce.  FL 


Captain  of  the  Port  Regulations 


Potomac  Rivef ..„ 

Potomac  River „.. 

Cooper  River,  SC  

Murrell's  Inlet  Can/AM  .. 

St  John's  River 

Port  of  Long  Beach  

Port  of  Long  Beach  

Ohio  River  

Ohk)  River  

Port  Everglades,  FL  

Lower  Mississippi  River , 

Cumbefland  River  

Upper  Mississippi  River . 
Upper  Mississippi  River . 

Monongahela  River  

Ohio  River  

San  Diego  Bay  

San  FrarKisco  Bay 

Dixon  Entrance 

Iliinots  River  „. 

Upper  Mississippi  

Upper  Mississippi  

Mullet  Key  Channel  

Hillsborough  Channel  .... 
Egmont  Channel 


Type 

Safety  ... 
Safety  ... 
Special  . 
Special  . 

Safety  ... 
Security  , 
Safety  ... 
Safety  ... 
Safety  ... 
Security 
Security  . 
Safety ... 
Safety  ... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 
Safety  .... 


Effective  date 


13  IMar  93. 

14  Mar  93. 
7  Feb  93. 
27  Mar  93 


16  Jan  93. 

17  Jan  93. 
16  Mar  93. 

18  Mar  93. 
20  Mar  93. 
07  Jan  93. 
07  Jan  93. 
07  Mar  93. 
26  Mar  93. 
22  Mar  93 
31  Jan  93. 
10  Feb  93. 
07  Mar  93. 

07  Mar  93. 

08  Feb  93. 
31  Mar  93. 
05  Mar  93. 
15  Jan  93. 

15  Feb  93. 
05  Jan  93 
04  Jan  93. 

16  Jan  93. 
10  Dec  92. 
10  Dec  92 
10  Dec  92 


UBRARY  OF  CONGRESS 
Copyright  Office 
37  CFR  Part  201 

[Docket  No.  91 -11  A] 

General  Provisions — Computer 
Shareware  Registry 

AGENCY:  Copyright  Office.  Library  of 

Congress. 

ACnON:  Final  regulation. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  issuing  final 
regulations  concerning  a  registry  for 


documents  pertaining  to  computer 
software  and  procedures  for  donating  . 
copies  of  public  domain  software.  The 
Judicial  Improvements  Act  of  1990 
authorized  the  creation  of  these  new 
systems  of  public  records.  The  registry 
is  intended  to  provide  a  public  record 
of  iDgal  documents  pertaining  to 
shareware. 

EFFECTIVE  DATE:  May  19.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Schrader,  General  Counsel, 
U.S.  Copyright  Office.  Library  of 
Congress.  Washington.  DC  20540, 
Telephone  (202)  707-8380. 
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SUPPLEMENTARY  MFORMATION: 
1.  Background 

On  December  1, 1990.  the  President 
signed  into  law  the  Judicial 
Improvements  Act  of  1990,  Public  Law 
101-650. 104  Stat  5089  (1990) 
containing  several  provisions  affecting 
the  copyright  law.  Section  805  of  that 
Act  authorized  the  creation  of  a  registry 
of  documents  "designated  as  pertaining 
to  computer  shareware."  In  addition, 
the  act  authorized  the  establishment  of 
a  voluntary  system  of  deposit  of  public 
domain  software  for  the  beneHt  of  the 
Machine-Readable  Collections  Reading 
Room  of  the  Library  of  Congress. 
Section  805  of  the  Judicial 
Improvements  Act  was  not  codified  in 
the  copyright  law,  and  therefore  the 
provisions  creating  these  new  systems 
of  records  are  not  codified  in  title  17. 

The  provision  creating  the  shareware 
registry  accompanied  legislation 
creating  a  rental  right  for  computer 
programs.  During  legislative 
deliberations  over  creating  the  rental 
right,  concerns  were  raised  that 
recognition  of  such  a  right  might 
adversely  affect  the  shareware  industry. 
The  establishment  of  the  shareware 
registry  addressed  this  concern. 

Shareware  is  a  descriptive  term 
applying  to  a  unique  way  of  marketing 
copyrighted  computer  programs.  Under 
a  shareware  system  of  marketing,  the 
copyright  owner  of  the  computer 
program  permits  wide  distribution  of 
disks  embodying  the  program  in  order 
to  allow  potential  users  the  opportimity 
for  testing  and  review.  The  licensing 
terms  extended  to  distributors  to  the 
disks  vary.  If  a  person  who  has  received 
a  disk  embodying  the  program  decides 
to  use  the  software,  then  &at  person  is 
required  to  register  the  use  with  the 
author  and  pay  a  registration  fee. 
Authors  obtain  their  income  through 
these  registration  fees,  and,  in  general, 
the  registration  fees  are  lower  than  the 
purchase  price  for  a  similar  program 
through  commercial  channels. 

The  shareware  system  of  marketing 
software  is  an  increasingly  popular  way 
for  authors  of  computer  software  to 
enter  the  software  market.  The  computer 
shareware  registry  is  intended  as  a 
means  for  notifying  the  public  of  the 
hcensing  terms  applicable  to  individual 
programs  marketed  on  a  shareware 
oasis. 

2.  Interim  Regulations 

The  interim  regulation  was  published 
in  the  Federal  Register  on  October  8. 
1991.  56  FR  50657.  It  was  generally 
patterned  after  the  Copyri^t  Act's 
section  205  recordation  system,  title  17 
U.S.C  In  order  to  record  documents  in 


the  Registry,  the  documents  were 
required  to  be  labeled  "Documents 
Pertaining  to  Computer  Shareware." 
The  interim  regulation  identified  such 
documents  as  meaning  "licenses  or 
other  legal  documents  governing  the 
relationship  between  copyright  owners 
of  computer  shareware  and  persons 
associated  with  the  dissemination  or 
other  use  of  computer  shareware." 

Documents  which  are  not  designated 
as  pertaining  to  computer  shareware  are 
treated  as  section  205  recordations,  even 
if  they  involve  computer  programs 
marketed  on  a  shareware  oasis.  In 
addition,  documents  transferring 
ownership  of  the  rights  under  copyright 
of  computer  programs  marketed  on  a 
shareware  basis  must  be  recorded  as 
section  205  transfers. 

Documents  recorded  in  the  Computer 
Shareware  Registry  are  maintained  in  a 
system  separate  from  ordinary  section 
205  copyright  documents.  The  catalog 
records  of  shareware  documents  cannot 
be  found  by  searching  the  Copyright 
Office  History  Documents  (COHD)  files. 

With  respect  to  the  donation  of  public 
domain  software,  the  interim 
regulations  designated  such  gifts  to  be 
directed  to  the  Exchange  and  Gift 
Division  of  the  Library  of  Congress.  The 
regulation  further  specified  several 
conditions  for  acceptance  of  the 
donation. 

3.  Comments  and  Modifications 

The  Copyright  Office  received  one 
comment  on  the  interim  regulation:  that 
comment  was  submitted  by  the 
Association  of  Shareware  Professionals 
(ASP).  In  general  terms,  the  ASP 
supported  the  interim  regulation. 
However,  the  ASP  did  suggest  three 
modifications,  two  of  which  have  been 
adopted. 

The  interim  regulations  described 
shareware  as  programs  "distributed 
with  relatively  few  restrictions."  ASP 
argued  that  such  a  reference  might 
create  a  bias  against  full  enforcement  of 
shareware  copyrights,  and  that 
shareware  copyright  owners  were 
entitled  to  all  the  rights  given  to  other 
copyright  owners  under  the  Copyright 
Act.  The  Copyright  Office  agrees,  and 
accordingly  has  deleted  that  reference  in 
the  final  regulation. 

As  regarding  recordable  documents, 
the  interim  regulations  established  a 
preference  for  copies,  rather  than 
originals,  and  contained  a  requirement 
that  the  documents  contain  a  signature 
of  the  computer  program  owner.  The 
preference  for  copies  was  written  into 
the  interim  regulation  because,  unlike 
section  205  recordations,  the  Copyright 
Office  did  not  intend  to  return 


documents  subnitted  for  recordation  in 
the  Computer  Shareware  Registry. 

ASP  criticized  the  preference  for 
copies  containing  a  signature,  pointing 
out  that  unlike  transfers  of  ownership 
which  are  conveyed  by  a  signed 
document,  shareware  licensing 
agreements,  traditionally  do  not  contain 
the  signature  of  the  licensee. 
Accordingly,  the  Copyright  Office  has 
modified  the  reference  to  signed  copies. 

The  third  suggestion  of  ASP  was  that 
the  Copyright  Office  either  adopt  a 
special  form  or  guidelines  governing 
registrable  shareware  documents.  This 
portion  of  ASP's  comments  expressed 
the  concern  that  recorded  documents 
might  become  permanently  binding 
upon  shareware  owners,  and  might 
therefore  inhibit  later  modification  of 
licensing  terms. 

The  legislation  creating  the  shareware 
registry  was  not  clear  as  to  the  legal 
effect  of  recording  documents  in  the 
registry,  leaving  the  matter  within  the 
discretion  of  the  courts.  For  this  reason, 
the  Copyright  Office  is  hesitant  to  offer 
"advice"  on  the  contents  of  documents 
filed  in  the  registry  since  only  courts 
could  construe  the  legal  significance  of 
such  recordations.  To  date,  the 
Copyright  Office  has  received  only  one 
document  for  recordation  in  the 
Computer  Shareware  Registry. 

Accordingly,  the  Copyright  Office  will 
not  adopt  at  this  time  the  ASP 
suggestions  regarding  a  special  form  or 
content  guidelines. 

4.  Regulatory  Flexibility  Act 

With  respect  to  the  Regulatory 
Flexibility  Act,  the  Copyright  Office 
takes  the  position  that  this  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  and  is  a  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11, 1946,  as 
amended  (title  5,  chapter  5  of  the  U.S. 
Code,  subchapter  II  and  chapter  7).  The 
Regulatory  Flexibility  Act  consequently 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defined  in  the 
Administrative  Procedure  Act.' 


'  The  Copyright  OfTice  was  not  subiect  lo  (he 
Adminislralive  Act  before  1976,  and  it  is  now 
subiect  to  it  only  in  areas  specifled  by  section 
701(d)  of  the  Copyright  Act  [i.e.  "all  actions  taken 
by  the  Roister  of  Copyrights  under  this  title  1 1 7)," 
except  with  respect  to  the  making  of  copies  of 
copyright  deposits).  |17  U.S.C.  706lbll.  The 
Copyright  Act  does  not  make  the  Office  an 
"agency"  as  defined  in  the  Administrative 
Procedure  Act.  For  example,  personnel  actions 
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Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  the  Regulatory  Flexibility  Act, 
the  Register  of  Copyrights  has 
determined  and  hereby  certifies  that  this 
regulation  will  have  no  significant 
impact  on  small  businesses. 

List  of  Subjects  in  37  CFR  Part  201 

Computer  shareware  registry; 
Computer  programs,  copyright. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Copyright  Office  is  amending  part  201 
of  37  CFR,  chapter  n  in  the  manner  set 
forth  below. 

PART  201— [AMENDED] 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  Section  702,  90  Stat.  2541, 17 
U.S.C.  702;  §  201.26  is  also  issued  under 
Public  Law  101-650, 104  Stat.  5089.  5436- 
37 

2.  Section  201.26  is  revised  to  read  as 
follows: 

§  201 .26    Recordation  of  DocumenU 
Pertaining  to  Computer  Shareware  and 
Donation  of  Put>tic  Domain  Computer 
Software. 

(a)  General.  This  section  prescribes 
the  procedures  for  submission  of  legal 
documents  pertaining  to  computer 
shareware  and  the  deposit  of  public 
domain  computer  software  under 
section  805  of  Public  Law  101-650, 104 
Stat.  5089  (1990).  Documents  recorded 
in  the  Copyright  Office  under  this 
regulation  will  be  included  in  the 
Computer  Shareware  Registry. 
Recordation  in  this  Registry  will 
establish  a  public  record  of  licenses  or 
other  legal  dociunents  governing  the 
relationship  between  copyright  owners 
of  computer  shareware  and  persons 
associated  with  the  dissemination  or 
other  use  of  computer  shareware. 
Documents  transferring  the  ownership 
of  some  or  all  rights  under  the  copyright 
law  of  computer  shareware  and  security 
interests  in  such  software  should  be 
recorded  under  17  U.S.C.  205,  as 
implemented  by  §201.4. 

(d)  Definitions— {!)  The  term 
computer  shareware  is  accorded  its 
customary  meaning  within  the  software 
industry.  In  general,  shareware  is 
copyrighted  software  which  is 
distributed  for  the  purposes  of  testing 
and  review,  subject  to  the  condition  that 
payment  to  the  copyright  ovoier  is 
required  after  a  pereon  who  has  secured 
a  copy  decides  to  use  the  software. 


taken  by  the  Office  are  not  subject  to  APA-FOIA 
requirements. 


(2)  A  documented  designated  as 
pertaining  to  computer  shareware 
means  licenses  or  other  legal  documents 
governing  the  relationship  between 
copyright  owners  of  computer 
shareware  and  persons  associated  with 
the  dissemination  or  other  use  of 
computer  shareware. 

(3)  Public  domain  computer  software 
means  software  which  has  been  publicly 
distributed  with  an  explicit  disclaimer 
of  copyright  protection  by  the  copyright 
owner. 

(c)  Forms  The  Copyright  Office  does 
not  provide  forms  for  the  use  of  persons 
recording  documents  designated  as 
pertaining  to  computer  shareware  or  for 
the  deposit  of  public  domain  computer 
software. 

(d)  Recordable  Documents — (1)  Any 
document  clearly  designated  as  a 
"Document  Pertaining  to  Computer 
Shareware"  and  whidi  governs  the  legal 
relationship  between  owners  of 
computer  shareware  and  persons 
associated  with  the  dissemination  or 
other  use  of  computer  shareware  may  be 
recorded  in  the  Computer  Shareware 
Registry. 

(2)  Submitted  documents  may  be  a 
duplicate  original,  a  legible  photocopy, 
or  other  legible  facsimile  reproduction 
of  the  document,  and  must  be  complete 
on  its  face. 

(3)  Submitted  documents  will  not  be 
returned,  and  the  Copyright  Office 
requests  that  if  the  document  is 
considered  valuable,  that  only  copies  of 
that  document  be  submitted  for 
recordation. 

(4)  The  Copyright  Office  encourages 
the  submission  of  a  machine-readable 
copy  of  the  document  in  the  form  of  an 
IBM-PC  compatible  disk,  in  addition  to 
a  copy  of  the  document  itself. 

(e)  Fee.  For  a  document  covering  no 
more  than  one  title,  the  basic  recording 
fee  is  $20.  An  additional  charge  of  $10 
is  made  for  each  group  of  not  more  than 
10  titles.  For  these  purposes  the  term 
"title"  refers  to  each  computer 
shareware  program  covered  by  the 
document. 

(f)  Date  of  recordation.  The  date  of 
recordation  is  the  date  when  all  of  the 
elements  required  for  recordation, 
including  the  prescribed  fee  have  been 
received  in  the  Copyright  Office.  After 
recordation  of  the  statement,  the  sender 
will  receive  a  certificate  of  record  fi-om 
the  Copyright  OfTice.  The  submission 
will  be  retained  and  filed  by  the 
Copyright  Office,  and  may  be  destroyed 
at  a  later  date  after  preparing  suitable 
copies,  in  accordance  with  usual 
procedures. 

(g)  Donation  of  public  domain 
computer  software.  (1)  Any  person  may 
donate  a  copy  of  public  domain 


computer  software  for  the  benefit  of  the 
Machine-Readable  Collections  Reading 
Room  of  the  Library  of  Congress. 
Decision  as  to  whether  any  public 
domain  computer  software  is  suitable 
for  accession  to  the  collections  rests 
solely  with  the  Library  of  Congress. 
Materials  not  selected  will  be  disposed 
of  in  accordance  with  usual  procedures, 
including  transfer  to  other  libraries, 
sale,  or  destruction.  Donation  of  public 
domain  software  may  be  made 
regardless  of  whether  a  document  has 
been  recorded  pertaining  to  the 
software. 

(2)  In  order  to  donate  public  domain 
software,  the  following  conditions  must 
be  met: 

(i)  The  copy  of  the  public  domain 
software  must  contain  an  explicit 
disclaimer  of  copyright  protection  ft-om 
the  copyright  owner. 

(ii)  The  submission  should  contain 
documentation  regarding  the  software,  if 
the  documentation  is  in  machine- 
readable  form,  a  print-out  of  the 
documentation  should  be  included  in 
the  donation. 

(iii)  If  the  public  domain  software  is 
marketed  in  a  box  or  other  packaging, 
the  entire  work  as  distributed,  including 
the  packaging,  should  be  deposited. 

(iv)  If  the  public  domain  software  is 
copy  protected,  two  copies  of  the 
software  must  be  submitted. 

(3)  Donations  of  public  domain 
software  with  an  accompanying  letter  of 
explanation  must  he  sent  to  the 
following  address:  Gift  Section, 
Exchange  &  Gift  Division.  Library  of 
Congress,  Washington,  DC  20540. 

Dated:  April  22, 1993. 
Ralph  Oman. 
Register  of  Copyrights. 

Approved  by: 
Jamea  H.  BUlington. 
The  Librarian  of  Congress. 
IFR  Doc.  93-11779  Filed  5-18-93;  8:45  am) 

BIUJNC  CODE  1410-07-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Pan  3 

RIN  2900-AF44 

Diseases  Associated  With  Service  in 
the  Republic  of  Vietnam 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning 
presumptive  service  connection  for 
certain  diseases  even  though  there  is  no 
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record  of  the  disease  during  service. 
This  amendment  is  necessary  because 
Congress  has  added  certain  diseases 
associated  with  mihtary  service  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era  to  those  diseases  subject  to 
presumptive  service  connection.  The 
intended  effect  of  this  amendment  is  to 
assure  that  the  regulations  accurately 
reflect  all  the  conditions  to  which 
presumptive  service  connection  may  be 
applied. 

EFFECnvc  DATE:  This  amendment  is 
effective  February  6, 1991,  the  date  the 
legislation  was  signed  into  law. 
FOR  FUfTTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr.,  Consultant,  Regulations  Staff, 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  (202)  233-3005. 
SUPPl^MENTARY  INFORMATION:  VA 
published  a  proposal  to  amend  38  CFR 
3.307  and  3.309  in  the  Federal  Register 
of  July  10, 1992  (57  FR  30707-08). 
Interested  persons  were  invited  to 
submit  written  comments,  suggestions 
or  objections  on  or  before  August  10, 
1992.  We  received  four  comments,  one 
from  a  member  of  Congress,  one  from 
the  American  Legion,  and  two  from 
private  individuals. 

Two  commenters  stated  that  the 
proposed  rule  was  confusing,  and 
recommended  that  the  regulation  be 
made  understandable. 

Since  these  commenters  did  not 
indicate  what  was  confusing  about  the 
proposed  rule  and  did  not  submit 
specific  recommendations  to  make  the 
proposed  rule,  in  their  view, 
understandable,  VA  cannot  reply  in 
detail.  We  believe,  however,  that  the 
regulatory  language  captures  the  intent 
of  Congress  when  it  enacted  the  Agent 
Orange  Act  of  1991,  Pubhc  Law  102-4, 
105  Stat.  11  (1991),  by  providing  service 
connection  for  a  veteran  who  served  in 
Vietnam  during  the  Vietnam  era  and 
subsequently  develops  one  of  the 
specified  conditions. 

Another  commenter  submitted 
statements  and  other  documentation  to 
support  his  contention  that  other 
conditions,  to  include  birth  defects, 
should  be  recognized  by  VA  as  resulting 
from  exposure  to  herbicides  containing 
dioxin. 

The  scope  of  this  rulemaking  is 
limited  to  implementing  the  statutory 
presumptions  specifically  established 
by  Congress  in  Public  Law  102-4. 
Although  Public  Law  102-4  authorizes 
VA  to  establish  presumptive  service 
connection  for  additional  conditions 
which  it  determines  are  associated  with 
exposure  to  dioxin,  we  may  do  so  only 


after  receiving  the  advice  and 
recommendations  of  the  National 
Academy  of  Sciences  (NAS).  NAS  will 
submit  its  first  report  and 
recommendations  by  July  31, 1993,  and 
we  cannot  propose  regulations 
providing  service  connection  for 
conditions  not  specified  in  Public  Law 
102-4  until  we  receive  and  evaluate  the 
NAS  report.  It  should  be  noted, 
howev(9r,  that  to  compensate  a  veteran 
for  the  disabilities  of  another  person, 
including  the  birth  defects  of  a  child,  is 
beyond  VA's  authority  and  would 
require  enabling  legislation. 

Two  commenters  expressed  concern 
that  the  regulatory  list  of  conditions 
which  VA  considers  to  be  soft-tissue 
sarcomas  for  the  purpose  of 
implementing  Puhlic  Law  102—4  does 
not  include  all  sofl-tissue  sarcomas.  The 
first  commenter,  a  member  of  the  United 
States  Senate,  implied  that  the  listing 
that  appears  at  38  CFR  3.311a(c)(2)  is  a 
list  of  only  those  soft-tissue  sarcomas 
which  VA  considers  related  to  dioxin 
exposure  rather  than  a  listing  of  all  soft- 
tissue  sarcomas,  and  stated  ^at 
Congress  intended  to  compensate  "each 
sarcoma"  not  expressly  excluded  by 
Pubhc  Law  102-4.  The  second 
commenter  submitted  a  histological 
classification  of  soft-tissue  tumors 
compiled  by  Dr.  Franz  Enzinger  and  Dr. 
Sharon  W.  Weiss  which  is  contained  in 
a  manuscript  entitled  Soft  Tissue 
Tumors,  Second  Edition,  published  by 
C.  V.  Mosby  Co.,  1988,  and 
recommended  that  all  of  those  tumors 
be  included  in  the  final  regulation. 

VA  does  not  concur.  Section  2  of 
Public  Law  102-4  added  38  U.S.C.  1116 
to  establish  a  presumption  of  service 
connection  for  veterans  with  service  in 
the  Republic  of  Vietnam  diuing  the 
Vietnam  era  who  subsequently  develop, 
to  a  degree  of  10  percent  or  more,  "each 
soft-tissue  sarcoma"  (emphasis  added) 
except  osteosarcoma,  chondrosarcoma, 
Kaposi's  sarcoma,  and  mesothelioma. 
The  plain  language  of  the  statute  is  on 
its  face  more  restrictive  than  the 
interpretation  which  the  first 
commenter  urges  us  to  adopt. 

The  term  "soft-tissue  sarcoma"  is  an 
imprecise  term  and  there  is  no  standard 
list  of  conditions  which  is  universally 
accepted  within  the  medical  community 
as  a  definitive  Usting  of  "soft-tissue 
sarcomas".  It  should  be  pointed  out, 
however,  that  not  all  sarcomas  are  "soft- 
tissue"  sarcomas.  Furthermore,  some  of 
the  conditions,  e.g.  malignant 
schwannoma,  malignant 
mesenchymoma,  etc.,  which  VA 
considers  to  be  soft-tissue  sarcomas  do 
not  contain  the  word  "sarcoma"  in  their 
histological  classifications.  VA  has 
previously  addressed  the  issue  of  what 


the  term  soft-tissue  sarcoma 
encompasses  for  piuposes  of 
implementing  Public  Law  98-52  (See 
the  Federal  Register  of  February  25, 
1991  (56  FR  7632-34),  the  Federal 
Register  of  October  15, 1991  (56  FR 
51651-53)  and  the  Federal  Register  of 
July  10. 1992  (57  FR  30707-08)). 

Based  upon  advice  firom  the  Veterans 
Advisory  Committee  on  Environmental 
Hazards  (VACEH)  and  the  Veterans 
Health  Administration  (VHA).  the 
Secretary  concluded  in  those  prior 
rulemakings  that  soft-tissue  sarcomas 
should  be  classified  by  tumor  type 
rather  than  tumor  location  and  further, 
that  in  order  to  be  recognized  as  "soft- 
tissue"  sarcomas  by  VA,  tumors  must  be 
malignant  and  arise  from  tissue  of 
mesenchymal  origin,  including  muscle, 
fat,  blood  or  lymph  vessels,  or 
connective  tissue  (but  not  cartilage  or 
bone),  but  that  tumors  of  infancy  or 
childhood,  and  those  having  a  strong, 
known  causal  association  with  a 
specific  etiology  should  not  be 
included.  The  list  of  tumors  which  meet 
those  criteria  was  published  as  part  of 
the  revision  to  38  CFR  3.311a(c). 

To  implement  the  provisions  of 
Public  Law  102-4.  we  have  cited  in  38 
CFR  3.309(e)  the  list  of  soft-tissue 
sarcomas  that  appears  at  §  3.311a{c)(2) 
and  have  augmented  it  with  the 
following  tumors:  Extraskeletal  Ewing's 
sarcoma,  congenital  and  infantile 
fibrosarcoma,  and  malignant 
ganglioneuroma.  These  additional  soft- 
tissue  sarcomas  are  generally  considered 
tumors  of  infancy  and  childhood  which 
rarely,  if  ever,  occur  initially  in  an 
individual  old  enough  to  have  been 
accepted  for  military  service.  They  have 
been  included  in  §  3.309(e),  however,  in 
order  to  satisfy  the  requirements 
established  by  the  statutory  language  of 
Public  Law  102-4. 

Many  of  the  tumors  on  the  list 
submitted  by  the  second  commenter  do 
not  meet  the  criteria  announced  by  VA. 
A  large  piercentage  of  them,  for  example, 
are  classified  in  the  list  itself  as  benign 
conditions  and  are  thus  outside  the 
parameters  established  by  VA.  Neither 
of  the  commenters  has  objected  to  VA's 
criteria,  indicated  specific  conditions 
which  they  believe  meet  those  criteria 
but  are  not  included  in  the  regulation, 
or  offered  a  reasonable  alternative  to 
those  criteria  for  VA  to  consider.  The 
Secretary  has  therefore  concluded  that 
the  announced  criteria  are  appropriate 
and  that  inclusion  of  additional 
conditions  frt)m  the  commenter's  list  is 
not  warranted.  In  the  future,  should  we 
determine  that  there  are  additional 
conditions  which  satisfy  those  criteria, 
we  will  amend  the  regulations 
accordingly. 


IMI 
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One  commecter  stated  that  it  is  ndt 
logical  to  provide  presumptive  service 
connection  for  each  soft-tissue  sarcoma 
becoming  manifest  to  a  degree  of  10 
pfflcent  or  more,  and  that  there  are  no 
standards  to  evaluate  the  severity  of 
soft-tissue  sarcomas. 

VA  does  not  concur.  The  requirement 
that  a  soft-tissue  sarcoma  manifest  itself 
to  a  degree  of  ten  percent  or  more  is  a 
statutory  requirement  which  VA  has  no 
authority  to  alter.  Furthermore,  those 
portions  of  VA's  Schedule  for  Rating 
Disabilities  dealing  with  soft-tissue 
sarcomas  (38  CFR  4.73  (diagnostic  code 
5329),  4.104  (diagnostic  code  7123]  and 
4.124a  (diagnostic  code  8540))  direct 
that  a  100%  evaluation  be  assigned  for 
any  malignancy  which  requires  surgery, 
chemotherapy  or  radiation  treatments. 
In  practice,  this  means  that  when  a  soft- 
tissue  sarcoma  is  diagnosed  it  will  be 
rated  as  100%  disabling  during 
treatment  and  for  a  specified  period 
after  surgery  or  other  treatments  have 
been  terminated.  Since  such  a  condition 
will  be  evaluated  totally  disabling  from 
the  date  it  is  discovered,  the  problem 
which  the  commenter  anticipates 
cannot  occur. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  without 
amendment. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

la  accordance  with  Executive  Order 
122S1,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-mapr  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  efSect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  xaayor  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
efiects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-baaed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  DubmUc 
Assistance  program  number  is  64.109. 


List  of  SubyacU  ia  3t  CFR  Put  3 

Administrative  practice  and 
pHQcedure,  Claims,  Handicapped. 
Health  care.  Pensions,  Veterans. 

Approved:  Moicli  17. 1993. 
lane  Brown, 
Secretary  of  Veteraia  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  9-ADJUOiCATION 

Subpart  A— Ptnsion,  Compensation, 
and  Dapandanqf  and  Indemnity 
Compenaation 

1.  The  authority  citation  Cor  part  3, 
subpart  A,  continues  to  read  as  follows: 

Aulhority:  38  U.S.C  501(a).  unleas 
otherH'ise  noted. 

2.  In  S  3.307.  the  heading  is  revised, 
and  new  paragraph  (aK6)  and  its 
authority  citation  are  aidded  to  read  as 
follows: 

§  3.307    Presumptive  aefvloe  connectlDfi 
for  chrenk,  tropical  or  pdaooerofwr 
relaled  dtoease,  or  dts— e  — eocia»d  whh 
aervic*  In  ttw  Republic  of  Vtatnam;  nartinM 
and  aarvice  on  or  after  January  1, 1M7. 

(a)  •  •  • 

(6)  Disease  associated  with  service  in 
the  Republic  of  Vietnam.  The  diseases 
listed  in  §  3.309(e]  shall  have  become 
manifest  to  a  degree  of  10  percent  or 
more  at  any  time  after  service  in 
Vietnam  during  the  Vietnam  era,  except 
that  chloracne  or  another  acnefbrm 
disease  consistent  with  chloracne  shall 
have  become  manifest  to  a  degree  of  10 
percent  or  more  within  a  year  after  the 
last  date  on  which  the  veteran 
performed  active  military,  naval,  or  air 
service  in  the  Republic  of  Vietnam 
during  the  Vietnam  era.  "Service  in  the 
RepubUc  of  Vietnam"  includes  service 
in  the  waters  offehore  and  service  in 
other  locations  if  the  conditions  of 
service  involved  duty  or  visitation  in 
the  Republic  of  Vietnam. 

(Authority:  38  U.S.C.  501(a)  and  1116) 

3.  In  §  3.307(a)  introductory  text,  the 
first  sentence,  remove  the  words  "or 
prisoner  of  war  related  disease",  and 
add.  in  their  place,  the  words  ". 
prisoner  of  war  related  disease,  or  a 
disease  associated  with  service  in  the 
Republic  of  Vietnam",  hi  §  3.307(8)(ll. 
after  the  words  "5  3.309(c)"  add  the 
words  "and  (e)". 

4.  In  §3.309.  new  paragraph  (e)  and 
its  authority  citation  are  added  to  read 
as  follows: 


I3.3M    Diaaaaa  sub|act  to  preaymptlwa 
•arwioa  eonnoclion. 


(e)  Diseases  associated  with  service  in 
the  Republic  of  Vietnam.  If  a  veteran, 
during  active  military,  naval,  or  air 
service,  served  in  the  RepubHc  of 
Vietnam  during  the  Vietnam  era.  the 
following  diseases  shall  be  service- 
connected  if  the  requirements  of 
§  3.307(a)(6)  are  satisfied  even  though 
there  is  no  record  of  such  disease  during 
service,  provided  further  that  the 
rebuttable  presumption  provisions  of 
$  3.307(dl  are  also  satisfied: 

Cnlorecne 

Non-Hodgkin*i  lymphoma 

Solt-tissue  (arcoma  (other  than  ostsonrcana. 

chondrosarcoma,  Kaposi's  sucodm.  or 

OMSothelioma) 

NolK  The  term  "soft-tissue  saFcome" 
includes  those  tumors  listad  at  f  3.311a(cM2). 
For  the  purposes  of  this  aaction  oniy,  the 
fbllowing  tumors  of  infancy  and  childhood, 
although  rarely  if  ever  occu.Ting  in  an 
Individual  old  enough  to  have  been  accepted 
for  military  service,  shall  also  be  included: 

Extraskeletal  Ewing's  sarcoHia 
Congenital  and  infantile  fibroearcoina 
Malignant  ganglioneuroma 
(Authority:  38  U.S.C  501(a)  and  1116] 

|FR  Doc  93-11817  Piled  5-18-93;  8:45  am) 
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38  CFR  Parts 
RIN  2900-AFB4 

Direct  Servica  Connaction  (Poat- 
traumatic  Stress  Disorder) 

AGENCY:  Department  of  Veterans  Affairs. 

action:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 

Affairs  (VA)  has  amended  its 
adjudication  regulations  to  establish  the 
extent  of  evidence  required  to  establish 
service  connection  for  post-traumatic 
stress  disorder  (PTSD).  This  regulation 
is  necessary  because,  although  VA  has 
issued  procedural  guidelines  on  this 
subject,  it  is  a  substantive  issue  which 
should  be  addressed  by  regulation.  The 
intended  effect  of  this  amendment  is  to 
establish  a  regulatory  basts  for  current 
VA  policy. 

EFFECnvE  DATE:  This  amendment  is 
effective  May  19,  1993. 
FOR  RMTHER  SIFORMATKM  CONTACT:  )ohn 
Bisset,  Jr.,  Consultant,  Regulations  Staff. 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420.  (202)  233-3005. 
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SUPPLEMENTARY  INFORMATION:  VA 

published  a  proposal  to  amend  38  C!FR 
3.304  to  establish  the  extent  of  evidence 
required  to  establish  service  connection 
for  PTSD  in  the  Federal  Register  of 
August  5, 1992  (57  FR  34536-37.  as 
corrected  by  57  FR  38095).  Interested 
persons  were  invited  to  submit  written 
comments,  suggestions  or  objections  on 
or  before  September  4, 1992.  We 
received  comments  from  a 
representative  of  the  American 
Psychiatric  Association  and  from  an 
interested  individual. 

The  representative  of  the  American 
Psychiatric  Association  endorsed  the 
proposed  regulation,  stating  that  it  will 
ensure  that  VA  does  not  require 
unreasonable  proof  of  inservice  stressors 
in  PTSD  claims. 

The  other  commenter  contended  that 
according  to  the  United  States  Court  of 
Veterans  Appeals  (CXDVA). 
corroboration  of  a  claimed  inservice 
stressor  is  mandatory  to  establish 
service-connection  for  PTSD  and 
suggested  that  the  rule  be  reproposed  to 
require  documentation  of  any  claimed 
inservice  stressor. 

In  the  COVA  case  at  issue  (see  Wood 
v.  Derwinskj,  1  Vet.  App.  190  (1991)  and 
1  Vet.  App.  406  (1991)),  the  appellant 
alleged  that  during  his  military  service 
in  Vietnam  he  witnessed  some 
emotionally  traumatic  incidents  which 
eventually  resulted  in  PTSD.  In 
affirming  a  decision  by  the  Board  of 
Veterans  Appeals  that  the  claimant  did 
not  have  service-connected  PTSD. 
COVA  noted  that  there  was  nothing 
whatever  in  the  record  to  show  that  the 
claimant  was  engaged  in  combat  with 
the  enemy  when  the  putative  stressful 
events  occurred.  One  incident  which 
the  veteran  relied  upon  was  entirely 
unrelated  to  combat;  the  other  was  the 
aftermath  of  a  combat  action  in  which 
he  had  not  participated.  VA  had 
attempted  to  verify  the  occurrence  of  the 
claimed  stressors,  but  had  been 
unsuccessful.  The  commenter  has 
construed  the  COVA  decision  as  a 
judicial  edict  preventing  VA  from 
establishing  service  connection  for 
PTSD  in  any  case  unless  it  is  able  to 
obtain  absolute  proof  that  the  claimed 
in-service  stressor  actually  occurred. 

That  conclusion  is  clearly  erroneous. 
COVA  did  note  that  the  sine  qua  non  of 
establishing  a  PTSD  claim  is  "some 
corroboration"  of  the  claimed  stressor, 
but  Congress  has  undisputably  granted 
the  Secretary  of  Veterans  Affairs  the 
authority  to  prescribe  regulations  with 
respect  to  the  nature  and  extent  of  proof 
and  evidence  required  in  order  to 
establish  entitlement  to  benefits  (see  38 
U.S.C.  501(a)).  As  an  exercise  of  that 
authority,  the  Secretary  has  determined 


that  in  claims  for  PTSD  involving 
stressors  which  occurred  under  speciRc 
circumstances  such  as  combat  or  being 
held  as  a  prisoner-of-war  where  events 
can  never  be  fully  documented, 
evidence  establishing  the  claimed 
circumstances  is  sufflcient  to 
substantiate  the  occurrence  of  the 
claimed  stressor.  The  regulation  is  fully ' 
consistent  with  COVA's  ruling  in  Wood, 
with  the  Secretary's  authority  under  the 
provisions  of  38  U.S.C.  501(a),  and  with 
the  provisions  of  38  U.S.C.  1154(b), 
which  directs  VA  to  accept  as  evidence 
of  service  connection  for  conditions  of 
veterans  who  engaged  in  combat, 
satisfactory  evidence  consistent  with  the 
circumstances,  conditions,  or  hardships 
of  such  service  even  though  there  is  no 
official  record  to  substantiate  the  claim. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule,  which  is  now  adopted  with  a 
minor  technical  amendment  to  clarify 
that,  in  the  case  of  a  prisoner-of-war,  VA 
would  consider  as  conclusive  evidence 
of  an  inservice  stressor  that  the  claimant 
had  prisoner-of-war  experience 
satisfying  the  requirements  of  38  CFR 
3.1(y),  in  the  absence  of  evidence  to  the 
contrary.  Additionally,  the  military 
citation  name.  Combat  Infantry  Badge, 
that  appeared  in  the  proposed  rule  was 
not  correct.  The  final  regulation 
contains  the  correct  name  for  that 
citation,  Combat  Infantryman  Badge. 

The  Secretary  hereby  certiHes  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.-Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


The  Catalog  of  Federal  Domestic 
Assistance  program  numliers  are  64.109  and 
64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and  procedure, 
Claims.  Handicapped,  Health  care. 
Pensions,  Veterans. 

Approved:  March  18, 1993. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs, 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.304,  add  new  paragraph  (f) 
and  its  authority  citation  to  read  as 
follows: 

§  3.304    Direct  service  connection:  wartime 
and  peacetime. 


(f)  Post-traumatic  stress  disorder 
Service  connection  for  post-traumatic 
stress  disorder  requires  medical 
evidence  establishing  a  clear  diagnosis 
of  the  condition,  credible  supporting 
evidence  that  the  claimed  inservice 
stressor  actually  occurred,  and  a  link, 
established  by  medical  evidence, 
between  current  symptomatology  and 
the  claimed  inservice  stressor.  If  the 
claimed  stressor  is  related  to  combat, 
service  department  evidence  that  the 
veteran  engaged  in  combat  or  that  the 
veteran  was  awarded  the  Purple  Heart. 
Combat  Infantryman  Badge,  or  similar 
combat  citation  will  be  accepted,  in  the 
absence  of  evidence  to  the  contrary,  as 
conclusive  evidence  of  the  claimed 
inservice  stressor.  Additionally,  if  the 
claimed  stressor  is  related  to  the 
claimant  having  been  a  prisoner-of-war, 
prisoner-of-war  experience  which 
satisfies  the  requirements  of  §  3.1(y)  of 
this  part  will  be  accepted,  in  the 
absence  of  evidence  to  the  contrary,  as 
conclusive  evidence  of  the  claimed 
inservice  stressor. 

(Authority:  38  U.S.Q  1154(b)) 

IFR  Doa  93-11816  Filed  5-18-93;  8:45  ami 
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38  CFR  Part  36 
RiN2900-AE1« 

Loan  Guaranty:  Servicing  Procedures 
for  Holders  and  Servicers  of  VA 
Guarartfeed  Loans 

AGENCY:  Department  of  Veterans  ARairs. 
AcnON:  Final  regulations. 

SUtMARY:  To  establish  a  regulatory 
standard  for  servicing  VA  guaranteed 
loans,  the  Department  of  Veterans 
Affairs  (VA)  is  amending  its  loan 
guaranty  regulations  (38  CFR  part  36)  by 
adding  the  loan  servicing  procedures 
which  will  be  required  of  holders  and 
servicers  of  VA  guaranteed  loans. 
EffECnVE  DATE:  June  18. 1993. 
FOR  FURTHER  IMFORMATtON  CONTACT:  Mr. 
Leonard  A.  Levy,  Assistant  Director  for 
Loan  Management  (261).  Loan  Guaranty 
Service.  Veterans  BeneHts 
Administration.  Department  of  Veterans 
Afiairs,  Washington.  DC  20420.  (202) 
233-3668. 

SUI>PLEMENTARY  MfORMATION:  On 
October  4, 1990,  VA  published  in  the 
Federal  Register  (55  FR  40682) 
proposed  regulations  setting  ftirth  the 
loon  servicing  procedures  to  be  followed 
by  holders  and  servicers  of  VA 
guaranteed  loans.  The  regulations 
clarify  for  holdws  what  is  expected  in 
the  way  of  servicing.  They  also  provide 
standards  by  which  the  adequacy  of  the 
servicing  will  be  evaluated,  and  provide 
VA  with  a  clear  basis  for  imposing 
sanctions  when  appropriate.  Please  refer 
to  the  October  4. 1990,  Federal  Register 
for  a  complete  discussion  of  the 
proposed  regulations.  The  proposed 
regulations,  through  a  scrivener's  error, 
provided  that  the  new  servicing 
procedures  would  be  located  at 
§36.4337  of  this  part.  The  correct 
reference  is  to  §  36.4346.  The  erroneous 
citation  has  been  corrected  in  this 
document. 

Public  comments  were  requested  on 
the  proposal,  and  VA  received  ten 
written  comments.  Comments  were 
submitted  by  a  legal  aid  society,  three 
mortgage  companies,  one  Savings  and 
Loan,  two  associations  representing 
lenders,  one  secondary  maricet 
institution,  a  law  firm,  and  a  life 
insurance  company. 

The  commenter  from  the  legal  aid 
society  stated  that  lenders  should  be 
required  to  provide  servicing  to 
borrowers  in  default,  beyond  the 
servicing  proposed  in  the  regulations  or 
the  servicing  conducted  on 
conventi(HiaI  loans.  VA's  position  is  that 
the  proposed  regulations,  together  with 
existing  VA  regulations  and  poKcies  on 
servidng,  provide  delinquent  veteran- 


borrowers  wiA  ample  opportunity  to 
either  reinstate  their  loans  or  to  avoid 
foreclosure. 

The  same  commenter  also 
recommended  that  individual  borrowers 
be  given  the  right  to  hah  foreclosure 
actions  when  they  feel  that  the  lender 
has  not  ser%'iced  the  loan  properly.  We 
understand  the  basis  for  such  a 
proposal,  however,  we  believe  that  the 
matter  of  subjective  interpretation  by 
individuals  as  to  what  constitutes 
improper  servicing  would  make  the 
proposal  administratively  unworkable. 
At  present,  local  VA  offices  provide 
delinquent  borrowers  with  written 
notice  of  their  options  for  reinstatement 
or  avoidance  of  foreclosure  and  assist 
them  with  any  problems  they  have  with 
their  lenders  which  they  cannot  resolve 
on  their  own. 

Several  coramenters  expressed 
concerns  about  the  amendment  of 
§§  36.4280  and  36.4317  to  require 
holders  of  VA-guaranteed  loans  to 
provide  notice  to  the  original  veteran 
borrower  and  other  liable  obligors  when 
a  Notice  of  Intention  to  Foreclose  has 
been  provided  to  the  Secretary.  The 
commenters  stated  that  additional 
unforeseen  burdens  and  costs  are  being 
placed  upon  the  holders  by  this 
requirement.  They  also  requested 
clarification  as  to  when  noncompliance 
with  this  requirement  would  result  in  a 
partial  or  total  loss  of  guaranty. 

The  requirement  for  notice  applies  to 
original  veteran  borrowers  only  when 
the  original  veteran  borrower  is  a  liable 
obligor.  VA  acknowledges  that  as  a 
result  of  this  amendment  an  additional 
burden  and  cost  will  be  placed  upon 
holders  and  estimates  it  will  take  an 
average  of  15  minutes  to  perform  each 
notification.  Fifteen  minutes  should  be 
sufficient  time  for  reviewing 
instructions,  researching  data  sources, 
gathering,  oi;ganizing,  completing  and 
reviewing  the  collected  information. 

It  will  generally  be  considered  that 
holders  have  made  a  reasonable  effort 
for  purposes  of  this  amendment  if  the 
actions  they  have  taken  to  complete  the 
notification  requirement  are 
commensurate  with  VA  estimates  of 
what  can  be  accomplished  in  15 
minutes,  excluding  those  actions  which 
would  normally  be  performed  in 
reviewing  records  emd  extracting 
information  to  be  forwarded  to  the 
attorney  being  assigned  the  foreclosure. 
A  reasonable  effort  would  include: 
Searching  the  holder's  automated  and 
physical  systems  to  identify  the  current 
or  last  known  address  of  known  obligors 
or  to  identify  sufficient  information  to 
perform  an  automated  skip-trace 
inquiry;  conducting  the  skip-trace 
inquiry;  obtaining  the  results  of  the 


inquiry;  providing  notice:  and 
documenting  the  holder's  file.  Proposed 
§§  36.4280  and  36.4317  are  amended  to 
add  that  a  good  faith  effort  to  meet  the 
notification  requirement  would  include 
these  actions. 

Proposed  §§  36.4280  and  36.4317 
have  been  revised  to  also  apply  the 
original  obhgor  notice  requirement  to 
loans  closed  based  on  commitments 
issued  after  March  1, 1988.  This  is 
necessary  because  38  U.S.C. 
3714(a)(4)(BKiij  sets  forth  conditions 
under  which  the  Secretary  can  approve 
a  loan  assumption  which  would  not 
otherwise  be  approved  where  the  seller 
specifically  agrees  to  remain  liable  for 
the  loan. 

One  commenter  expressed  concern 
about  the  viability  of  providing  notice  to 
the  original  obligors  by  registered  mail 
when  most  attempts  at  mailing  are 
returned  "not  deliverable".  This 
problem  should  be  greatly  reduced  as  a 
result  of  the  addresses  obtained  through 
skip-traces. 

One  commenter  stated  that  the 
requirement  to  notify  the  original 
obligors  may  act  to  delay  foreclosure 
procedures.  This  is  not  the  intent  of  the 
regulation.  In  no  event  should  efforts  to 
locate  the  original  obligors  cause 
postponement  of  foreclosure  action, 
unless  similar  notice  procedures  are 
required  under  state  law. 

The  same  commenter  also  stated  that 
30  days  to  provide  notice  to  the  original 
obligors  may  be  an  insufficient  amount 
of  time  when  servicing  transfers  are 
taking  place.  The  basic  purpose  of  the 
notice  is  to  satisfy  reasonable  due 
process  considerations  in  order  to  avoid 
releasing  the  prior  obligors  from  liability 
on  the  loan.  Under  the  law  of  most 
states,  this  would  entail  providing 
notice  within  a  relatively  short  time 
prior  to  foreclosure.  Any  denial  of  claim 
liability  by  VA  is  based  on  VA's 
inabihty  to  recover  losses  from  original 
obligors  because  of  the  holder's  failure 
to  meet  the  due  process  requirement  as 
is  currently  the  case  when  provisions  of 
§  36.4324(f)  or  36.4325  (b)  or  (c)  are 
applied. 

Decisions  with  respect  to  partial  or 
total  loss  of  guaranty  for  non- 
compliance with  these  amendments  are 
dependent  upon  the  extent  to  which  the 
holder's  action  or  inaction  increased  the 
ultimate  liability  of  the  Secretary.  Such 
decisions  rest  with  the  Director.  Loan 
Guaranty  Service  in  Washington.  DC 
VA  anticipates  that  loan  holders  will  be 
able  to  reasonably  comply  with  this 
amendment  by  making  reasonable 
attempts  to  provide  the  required  notices. 
In  the  event  issues  arise  which  were  not 
contemplated  when  the  regulations 
were  written  or  were  not  raised  during 
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the  comment  period,  VA  will  address 
those  issues  when  they  arise. 

Sections  36.4216  and  36.4331  provide 
for  the  disqualification  or  suspension  of 
lenders  and  holders  of  VA-guaranteed 
loans.  They  provide  that  suspension 
may  result,  among  other  reasons,  from  a 
failure  to  maintain  adequate  loan 
accoxuiting  records  or  to  demonstrate 
proper  ability  to  service  loans 
adequately.  These  sections  are  being 
amended  to  require  compliance  with 
§  36.4278  or  36.4346,  servicing 
procedures  for  holders. 

Comments  on  the  amendment  of 
§§  36.4216  and  36.4331  were  to  the 
effect  that  sanctions  against  holders 
should  be  used  only  if  there  is 
substantial  non-compliance  by  a  holder 
or  when  a  pattern  of  refusal  or  failure 
to  comply  is  evident.  As  a  practical 
matter,  we  will  not  generally  suspend  a 
lender  based  on  an  isolated  instance  of 
failure  to  follow  the  servicing 
requirements.  We  are  aware  of  the 
significant  impact  and  grave 
consequences  of  suspension  on  lenders 
and  holders  of  VA-guaranteed  loans.  We 
are  concerned  that  VA's  authority  to 
suspend  program  participants  be  used 
judiciously  and  have  provided  for 
administrative  due  process  in  the 
regulations.  While  VA  would  normally 
apply  sanctions  only  in  instances  of 
substantial  non-compliance  or  where  a 
pattern  of  failure  to  comply  is  evident, 
VA  must  have  the  administrative 
flexibility  under  the  regulations  to 
enforce  sanctions  in  other 
circumstances  as  necessary  (see  38  CFR 
part  44). 

The  remaining  comments  concerned 
§§36.4278  and  36.4346.  Servicing 
procedures  for  holders.  These  sections 
are  identical.  Section  36.4278  applies  to 
loans  guaranteed  by  VA  to  veterans  for 
the  purchase  of  manufactured  home 
loans  and  lots.  Section  36.4346  applies 
to  loans  guaranteed  by  VA  to  veterans 
for  the  purchase  of  real  estate.  The 
following  comments  and  responses 
apply  equally  to  both  sections.  Most 
comments  favored  VA's  efforts  to 
prescribe  the  manner  in  which  VA- 
guaranteed  loans  should  be  serviced  and 
to  define  adequate  servicing. 

One  comment  was  received  with 
respect  to  §§  36.4278(b)(1)  and 
36.4346(b)(1),  which  concern 
procedures  for  providing  loan 
information  to  borrowers.  It  suggested 
that  the  requirement  that  the  holder 
have  a  servicing  office  with  access  to 
loan  account  information  within  200 
miles  of  the  property  be  deleted  from 
the  final  regulations  because  "most 
servicing  is  done  on  a  national  basis  out 
of  a  single  servicing  center,  which 
means  that  no  servicer  maintains  an 


office  within  200  miles  of  the  property 
securing  a  VA-guaranteed  loan." 

VA's  amendment  was  patterned  after 
the  Department  of  Housing  and  Urban 
Development  servicing  requirement 
found  in  24  CFR  203.508.  We  believe 
that  mortgage  holders  have  a 
responsibiUty  to  provide  information  to 
borrowers  and  also  that  holders  should 
have  flexibility  in  organizing  and 
locating  their  servicing  organizations. 
Maintaining  a  servicing  office  within 
200  miles  of  the  property  is  only  one  of 
two  alternatives  available  to  holders. 
The  other  alternative,  §  36.4278(b)(2), 
provides  for  toll-free  telephone  service 
or  for  the  acceptance  of  collect  calls  at 
an  office  capable  of  providing  needed 
information. 

Sections  36.4278(g)  and  36.4346(g) 
pertain  to  collection  actions  of  holders. 
Comments  relating  to  at  least  one  of  the 
provisions  of  paragraphs  (g)(1)  through 
(g)(4)  were  received  from  three 
respondents.  Concerns  were  expressed 
about  the  provisions  that:  (1)  The  holder 
provide  a  written  delinquency  notice  if 
payment  has  not  been  received  1 7  days 
after  the  payment  due  date;  (2)  an  effort 
to  establish  telephone  contact  be  made 
by  the  holder;  (3)  a  letter  to  the  borrower 
from  the  lender  be  sent  if  payment  is  not 
received  within  30  days  after  the  due 
date  when  telephone  contact  has  not 
been  successful:  and  (4)  face-to-face 
contact  be  made  or  attempted  by  the 
servicer.  One  of  the  commenters  also 
stated  that  in  lieu  of  VA's  proposal, 
holders  should  have  the  option  of 
making  "smart"  phone  calls  (selected 
calls  based  upon  portfolio  and  loan 
experience)  and  that  such  calls  should 
begin  after  the  25th  day  of  delinquency. 

VA  has  found  that  holders  employ  a 
variety  of  collection  actions  to  ensure 
timely  payment  by  borrowers.  In  some 
instances,  holders  begin  collection 
actions  seven  days  a^er  the  due  date. 
Telephone  calls  are  made  to  borrowers 
reminding  them  that  the  payment  was 
due  on  the  first  of  the  month  and  that 
the  borrower's  prompt  payment  is 
appreciated.  In  other  instances,  holders 
send  reminder  notices  that  payment  has 
not  been  received  and  that  the  due  date 
was  10  days  prior  to  the  date  of  the 
notice.  Similarly,  many  holders 
immediately  send  notices  after  the  15- 
day  grace  period  has  expired  or  begin 
telephone  servicing  at  that  time.  The 
intensity  of  these  efforts  ranges  from 
"soft"  customer  service  reminders  to 
more  collection-oriented  messages.  As  a 
result  of  reviewing  various  collection 
actions  we  have  determined  that  the 
requirements  of  paragraphs  (g)(1) 
through  (g)(4)  are  customary  and  usual 
servicing  practices,  and  VA  is 
establishing  these  as  base  levels  of 


performance  for  holders  who  service 
VA-guaranteed  loans. 

Concern  was  expressed  over  what  will 
satisfy  the  requirement  for  attempting  to 
conduct  a  face-to-face  interview  with 
the  obligor.  We  believe  that  the 
requirement  is  satisfied,  in  cases  when 
it  is  not  actually  accompUshed,  when  a 
reasonable  effort  to  arrange  such  an 
interview  is  made.  VA's  requirement  on 
this  point  is  not  intended  to  be 
unreasonable  or  overly  burdensome  to 
the  lender.  An  effort  to  arrange  the 
interview  via  appropriate  letters  and 
telephone  calls  should  satisfy  the 
regulation. 

One  commenter  suggested  that  the 
requirement  for  lenders  to  explain  any 
failure  to  perform  collection  actions 
when  reporting  defaults  be  deleted.  We 
believe  that  this  is  a  simple  requirement 
which  will  be  effective  in  assuring  that 
appropriate  servicing  actions  are 
consistently  taken.  We  do  not  agree  that 
the  quality  control  provisions  alone 
adequately  address  this  particular  need. 

Three  respondents  commented  on 
§§  36.4278(1)  and  36.4346(1)  which 
concern  property  inspections.  The 
comments  were  to  the  effect  that  VA  or 
the  homeowner  should  reimbiu^e 
holders  for  the  cost  of  such  inspections, 
that  VA  should  differentiate  between 
vacant  and  abandoned  property,  that  VA 
should  clarify  what  actions  the  holder 
should  take  to  protect  vacant  and/or 
abandoned  property  not  in  title,  and 
that  when  the  property  has  been 
abandoned  VA  should  consider 
extending  the  15  day  period  holders 
have  to  begin  liquidation  on  delinquent 
loans. 

We  have  given  further  consideration 
to  the  matter  of  who  should  pay  for 
property  inspections,  including  the  fact 
that  the  Department  of  Housing  and 
Urban  Development  reimburses 
inspection  costs  in  its  insurance 
program(s).  We  have  concluded  that 
reasonable  expenses  for  property 
inspections  may  be  included  in  the  total 
eligible  indebtedness  when  a  holder 
reports  such  indebtedness  to  VA  in 
connection  with  a  request  for  net  value 
advice  or  the  filing  of  a  claim  under 
loan  guaranty.  Section  36.4313  is 
amended  accordingly. 

Two  commenters  requested  a 
clarification  of  VA's  interpretation  of 
vacant  and  abandoned  property.  VA's 
understanding  of  these  terms  is 
consistent  with  the  customary  usage  in 
the  real  estate  industry  unless  they  are 
defined  differently  by  local  law. 
Consistent  with  customary  usage,  VA 
considers  that  a  vacant  property  is  one 
that  is  not  occupied,  generally  for  a 
temporary  period.  An  abandoned 
property  is  one  in  which  the  owner  has 
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declared  that  he  or  she  has  given  up 
responsibility  for  the  property,  and 
custody  of  the  property  is  relinquished 
permanently;  or,  upon  an  observation 
and  evaluation  of  circumstances,  it  is 
reasonable  to  conclude  that  the  owner 
has  relinquished  custody  of  the  property 
permanently.  There  are  numerous 
indicators,  which  when  properly 
evaluated,  support  a  conclusion  that  a 
property  is  abandoned.  Such  indicators 
include:  written  notice  from  the 
owner(s),  discussions  with  the  owner(s), 
property  inspections,  length  of  vacancy, 
property  appearance,  property 
condition,  property  open  to  trespass, 
turned  off  utilities,  calls  or  discussions 
with  neighbors  or  other  interested 
parties,  notices  of  code  violations, 
police  or  fire  reports,  and  notice  of 
cancellation  of  hazard  insurance. 

Determining  whether  a  property  is 
abandoned  calls  for  judgment  based 
upon  many  factors  and  is  the 
responsibility  of  the  holder.  Typically, 
when  an  inspection  or  other  information 
reveals  that  a  property  is  vacant,  the 
holder  should  try  to  locate  the  borrower 
and  determine  the  reason  for  the 
vacancy  and  make  a  determination  as  to 
whether  the  property  is  abandoned.  If 
attempts  at  contact  fail,  the  holder  is 
expected  to  evaluate  the  circumstances 
and  make  a  determination  as  to  whether 
the  property  is  abandoned. 

One  commenter  requested 
clarification  of  the  actions  which  the 
regulation  requires  the  holder  to  take  to 
preserve  a  vacant  or  abandoned 
property  not  in  title.  Inherent  in 
performing  the  servicing  of  a  loan  is  the 
prudent  exercise  of  stewardship  over 
the  loan  and  collateral.  While  VA  is 
guarantor  and  is  at  risk  of  loss,  holders 
are  equally  at  risk  when  the  collateral 
diminishes  in  value  due  to  physical 
deterioration  of  the  property.  Therefore, 
under  these  regulations,  holders  must 
make  immediate  arrangements  to 
protect  the  property  from  vandalism  and 
the  elements,  to  the  extent  that  the  loan 
agreements  and  local  laws  permit  such 
action,  as  soon  as  they  know,  reasonably 
should  know,  or  reasonably  should 
suspect  and  could  readily  learn,  that  the 
property  is  abandoned. 

Commenters  were  also  concerned 
about  the  requirement  to  report  a 
property  abandonment  to  the  Secretary 
when  a  loan  becomes  30  days 
delinquent  and  to  initiate  action  under 
§  36.4280(e}  or  §  36.4317(a)  within  15 
days  after  the  holder  confirms  the 
property  is  abandoned.  For  clarification 
purposes  the  following  two  examples  of 
when  these  regulations  require  the  15 
day  notice  are  provided. 

The  first  example  is  when  a  holder,  in 
the  course  of  servicing  a  loan,  learns  of 


circumstances  in  which  a  loan  is  in 
early  defauU  (30  to  60  days  delinquent) 
and  the  property  is  vacant.  Upon 
confirmation  of  the  borrower's 
intentions  and  a  property  inspection, 
the  holder  determines  that  the  property 
is  abandoned.  Under  such 
circumstances  these  regulations  will 
require  the  holder  to  provide  notice 
within  15  days  after  determining  that 
the  property  has  been  abandoned.  The 
notice  would  be  similar  to  the  notice  of 
default  required  under  §  36.4280(a)  or 
§36.431S(a).  However,  such  notice 
would  be  provided  at  an  earlier  date 
than  was  previously  required. 
Additionally,  the  holder  must  initiate 
action  under  either  §  36.4280(e)  or 
§  36.4317(a)  within  15  days  after  it  has 
determined  that  a  property  is 
abandoned. 

The  second  example  is  when  a  holder 
has  already  provided  notice  of  the 
default  to  the  Secretary  and 
subsequently  determines  that  the 
property  is  abandoned.  Under  such 
circumstances  these  regulations  require 
the  holder  to  provide  notice,  preferably 
by  filing  VA  Form  26-6851,  Notice  of 
Intention  to  Foreclose,  advising  the 
Secretary  of  the  abandonment. 
Accordingly,  the  holder  must  initiate 
action  under  either  §  36.4280(e)  or 
§  36.4317(a)  within  15  days  after 
determining  that  the  property  is 
abandoned.  In  either  example  above,  the 
30-day  waiting  period  to  begin 
liquidation  action  under  §  36.4280  or 
§  36.4317  is  not  applicable. 

One  commenter  states  that  providing 
notice  of  property  abandonment  at  the 
time  it  occurs  is  unnecessary  because 
the  loan  may  later  reinstate.  We  believe 
that  a  relatively  small  percentage  of 
abandoned  properties  reinstate,  and  that 
notice  of  abandonment  is  imperative  in 
order  to  ensure  prompt  foreclosure  of 
these  cases. 

Concern  was  expressed  that  15  days  is 
inadequate  for  initiating  action  under 
either  §  36.4280(a)  or  §  36.4317(a).  We 
believe  that  15  days  is  sufficient  for 
holders  to  retrieve  needed  loan 
instruments  from  the  custodian  and 
initiate  appropriate  action. 

One  comment  was  received 
concerning  the  reporting  requirements 
that  holders  must  meet  under 
§§  36.4280(a),  36.4315,  and  36.4317. 
These  requirements  include  the  Notice 
of  Default  or  the  Notice  of  Intention  to 
Foreclose.  The  commenter  suggested 
that  because  much  of  the  information 
required  is  contained  in  the  servicing 
history,  holders  should  be  permitted  to 
attach  this  information  to  the  forms 
instead  of  having  to  transcribe  the 
information  onto  the  forms.  VA  has 
generally  accepted  information  in  this 


format  in  the  past  and  is  agreeable  to 
this  proposal,  providing  that  all 
required  information  is  supplied  when 
the  reports  are  submitted.  We  also 
envision  that  at  a  future  time,  holder 
reporting  will  be  made  available  in  an 
electronic  format. 

Two  respondents  commented  on 
§§  36.4278(1)  and  36.4346(1),  Quality 
Control  Procedures.  One  suggested  that 
compliance  with  HUD  quality  control 
procedures  should  satisfy  VA 
requirements.  The  other  stated  that  the 
proposal  would  make  it  mandatory  for 
holders  to  use  and  obtain  data  from 
others,  that  data  may  not  be  available  to 
holders  on  the  performance  of  VA- 
guaranteed  loans,  and  that  VA  should 
periodically  make  delinquency  data 
available  to  lenders. 

With  respect  to  the  first  comment  VA 
would  not  object  to  a  holder 
incorporating  elements  of  HUD's  quality 
control  procedures  into  its  quality 
control  procedures  for  VA  portfolios. 
VA  would  also  encourage  holders  to 
extend  their  existing  quality  control 
procedures  to  include  VA  loans. 
However,  we  disagree  with  the  second 
comment  to  the  effect  that  information 
on  VA  loans  may  not  be  available.  Title 
companies  provide  origination  and 
foreclosure  data  to  lenders.  The 
Mortgage  Bankers  Association  of 
America  publishes  its  National 
Delinquency  Survey  on  VA,  FHA,  and 
conventional  loans.  The  regulations 
provide  holders  with  considerable 
flexibility  in  evaluating  their 
performance  in  relationship  to  a  wide 
variety  of  foreclosure  and  default  data 
which  are,  or  may  become,  available. 
We  believe  that  quality  control 
procedures  and  such  analyses  provide  a 
continuous  and  organized  effort  to 
improve  the  efficiency  and  effectiveness 
of  a  holder's  servicing  operation  and, 
therefore,  holders  are  required  by  these 
regulations  to  perform  such  reviews  at 
least  annually. 

One  commenter  expressed  concern 
that  interpretation  of  VA  rules  and 
procedures  would  not  be  uniformly 
applied  by  each  VA  field  office.  A 
uniform  application  is  always  our  goal, 
although  it  is  sometimes  limited  by  the 
differences  in  local  laws.  Any 
substantive  variance  in  interpretation  by 
a  VA  field  office  which  is  not  due  to 
differences  in  local  law  should  be 
brought  to  the  attention  of  local  VA 
managers.  If  the  matter  cannot  be 
resolved  in  this  manner,  the  lender 
should  contact  program  officials  at  VA 
Central  Office. 

One  commenter  suggested  that  VA 
should  include  a  regulation  which 
permits  VA  to  waive  applicability  of 
these  regulations.  We  do  not  believe  this 
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is  necessary  because  under  existing 
regulations  (e.g.  §36.4325)  any 
"punitive"  aspects  of  these  regulations 
would  only  be  invoked  in  the  event  that 
VA's  liability  could  be  increased  by  the 
lender's  action  or  failure.  Moreover, 
existing  regulation  §  36.4335  authorizes 
VA  to  relieve  undue  prejudice  to  a 
holder  or  other  party  provided  the 
vested  rights  of  any  other  parties  are  not 
thereby  affected.  This  commenter  also 
recommended  that  specific 
authorization  be  given  which  permits  a 
servicer  to  enter  into  subservicing 
arrangements.  VA  does  not  regulate 
servicing  contracts  and  therefore  such 
authorization  is  not  necessary. 

Several  comments  were  received 
concerning  proposed  §§  36.4278{d)(e) 
and  36.4346(d)(e).  These  sections  deal 
with  change  of  servicer  and  the 
handling  of  tax  and  insurance  escrow 
accounts.  One  commenter  pointed  out 
that  a  proposed  law  would  affect  the 
proposed  regulations.  Public  Law  101- 
625,  The  National  Affordable  Housing 
Act  of  1990.  was  signed  by  the  President 
on  November  28. 1990.  and  we  have 
amended  §§  36.4278(d)(e)(f)  and 
36.4346(d)(e)(fl  to  comply  with  the  law, 
which  provides  that  change  of  servicing 
and  maintenance  of  escrow  accounts  be 
governed  by  the  Real  Estate  Settlement 
Procedures  Act. 

We  have  also  amended  §§  36.4331 
and  36.4216  to  provide  for  the 
possibihty  of  suspension  of  lenders  and 
holders  for  failure  to  comply  with  other 
laws  or  regulations  which  affect  the  VA 
Program. 

The  Secretary  hereby  certifies  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C  601-612.  Few 
VA  loans  are  held  and  serviced  by  small 
entities.  Furthermore,  the  servicing 
requirements  in  the  regulations  are 
based  on  practices  usual  and  customary 
in  the  industry  and  are  consistent  with 
HUD  practices.  Meeting  the 
requirements  to  provide  a  notice  of 
default  to  original  veteran  obligors  and 
a  report  of  property  abandcmment  to  the 
Secretary  will  have  only  a  slight  impact 
on  holders. 

The  Secretary  has  also  determined 
that  the  regulatory  amendments  are  not 
a  "major  rule"  within  the  meaning  of 
Executive  Order  12291,  Federal 
Regulation.  They  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  and  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consiunen  or  individual  industries,  nor 
will  they  have  other  significant  adverse 
effects  on  competition.  emplo)rment, 
investment,  productivity,  innovation,  or 


on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  information  collection 
requirements  contained  in  §§  36.4278. 
36.4317.  and  36.4346  were  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  control  number  2900- 
0530. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114 
and  64.119. 

These  amendments  are  made  final 
under  the  authority  granted  the 
Secretary  by  section  501(a)  of  title  38. 
United  States  Code. 

List  of  Sub|ects  in  38  CFR  Part  36 

Condominiums.  Handicapped. 
Housing  loan  programs-housing  and 
community  development.  Manufactured 
homes,  Veterans. 

Approved:  March  29, 1993. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble  38  CFR  part  36,  is  amended  as 
set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36 
§§  36.4201  through  36.4287  continues  to 
read  as  follows: 

Authoritjr:  Sections  36.4201  through 
36.4287  issued  under  38  U.S.C  501(a).  3712. 

2.  Section  36.4202  is  amended  by 
revising  the  definition  of  the  term 
Holder  to  read  as  follows: 

faC4202    DefinHions. 

Holder.  The  lender  or  any  subsequent 
assignee  or  transferee  of  the  guaranteed 
obligation  or  the  authorized  servicing 
agent  of  the  lender  or  of  the  assignee  or 
transferee  if  the  obligation  has  been 
assigned  or  transferred.  ,« 


§36.4216    [Amended] 

3.  Section  36.4216  is  amended  by 
adding  to  the  first  sentence  of  paragraph 
(a)  the  words  "as  required  under 

§  36.4278  and  any  other  requirement  of 
38  U.S.C.  and  the  regulations"  after  the 
word  "adequately". 

4.  Section  36.4217  is  revised  to  read 
as  follows: 

§36.4217    Deivery  of  notice. 

Any  notice  required  by  the  §  36.4200 
series  to  be  given  the  Secretary  must  be 
in  writing  or  such  other 
communications  medium  as  may  be 
approved  by  an  official  designated  in 
$  36.4221(b)  and  delivered,  by  mail  or 


otherwise,  to  the  VA  office  at  which  the 
guaranty  was  issued,  or  to  any  changed 
address  of  which  the  holder  has  been 
given  notice.  Such  notice  must  plainly 
identify  the  case  by  setting  forth  the 
name  of  the  original  veteran-obligor  and 
the  file  number  assigned  to  the  case  by 
the  Secretary,  if  available,  or  otherwise 
the  name  and  serial  number  of  the 
veteran.  If  mailed,  the  notice  shall  be  by 
certified  mail  when  so  provided  by  the 
S  36.4200  series.  This  section  does  not 
apply  to  legal  process.  (See  §  36.4282.) 

5.  Section  36.4276  is  revised  by 
redesignating  paragraph  (b)(7)  as 
paragraph  (b)(8)  and  by  adding  a  new 
paragraph  (b)(7)  to  read  as  follows: 

§36.4276    Advaneea  and  other  charge*. 

•        •        •        •        • 

(b)  •  •  • 

(7)  Reasonable  and  customary  costs  of 
property  inspections,  •  •  • 

6.  Section  36.4278  is  added  to  read  as 
follows: 


§36.4278 


Servicing  procedure*  for 


(a)  Establishment  of  loan  servicing 
program.  The  holder  of  a  loan 
guaranteed  or  insured  by  the  Secretary 
shall  develop  and  maintain  a  loan 
servicing  program  which  follows 
accepted  industry  standards  for 
servicing  of  similar  type  conventional 
loans.  The  loan  servicing  program 
established  pursuant  to  this  section  may 
employ  different  servicing  approaches 
to  fit  individual  borrower  circumstances 
and  avoid  establishing  a  fixed  routine. 
However,  it  must  incorporate  each  of 
the  provisions  specified  in  paragraphs 
(b)  through  (1)  of  this  section. 

(b)  Procedures  for  providing 
information.  (1)  Loan  holders  shall 
establish  procedures  to  provide  loan 
information  to  borrowers,  arrange  for 
individual  loan  consultations  upon 
request  and  maintain  controls  to  assure 
prompt  responses  to  inquiries.  One  or 
more  of  the  following  means  of  making 
information  readily  available  to 
borrowers  is  required: 

(i)  An  office  staffed  with  trained 
servicing  personnel  with  access  to  loan 
account  information  located  within  200 
miles  of  the  property. 

(ii)  Toll-fiee  telephone  service  or 
acceptance  of  collect  telephone  calls  at 
an  office  capable  of  providing  needed 
information. 

(2)  All  borrowers  must  be  infonhed  of 
the  system  available  for  obtaining 
answers  to  loan  inquiries,  the  office 
from  which  the  needed  information  may 
be  obtained,  and  reminded  of  the  system 
at  least  annually. 

(c)  Statement  for  income  tax 
purposes.  Within  60  days  after  the  end 
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of  each  calendar  year,  the  holder  shall 
furnish  to  the  boTrower  a  statement  of 
the  interest  paid  and,  if  appUcable.  a 
statement  pf  the  taxes  disbursed  from 
the  escrow  account  during  the 
preceding  year.  At  the  borrower's 
request,  the  holder  shall  furnish  a 
statement  of  the  escrow  accoimt 
sufficient  to  enable  the  borrower  to 
reconcile  the  account. 

(d)  Change  of  servicing.  Whenever 
servicing  of  a  loan  guaranteed  or 
insured  by  the  Secretary  is  transferred 
firom  one  holder  to  another,  notice  of 
such  transfer  by  both  the  transferor  and 
transferee,  the  form  and  content  of  such 
notice,  the  timing  of  such  notice,  the 
treatment  of  payments  during  the  period 
of  such  transfer,  and  damages  and  costs 
for  failure  to  comply  with  these 
requirements  shall  be  governed  by  the 
pertinent  provisions  of  the  Real  Estate 
Settlement  ProcedxuBS  Act  as 
administered  by  the  Department  of 
Housing  and  Urban  Development. 

(e)  Escrow  accounts.  A  holder  of  a 
loan  guaranteed  or  insiired  by  the 
Secretary  may  collect  periodic  deposits 
from  the  borrower  for  taxes  and/or 
insurance  on  the  security  and  maintain 
a  tax  and  insurance  escrow  account 
provided  such  a  requirement  is 
authorized  under  the  terms  of  the 
seciuity  instruments.  In  maintaining 
such  accoimts,  the  holder  shall  comply 
with  the  pertinent  provisions  of  the  Real 
Estate  Settlement  Procedures  Act. 

(f)  System  for  servicing  delinquent 
loans.  In  addition  to  the  requirements  of 
the  Real  Estate  Settlement  Procedures 
Act  concerning  the  duties  of  the  loan 
servicer  to  respond  to  borrower 
inquiries,  to  protect  the  borrower's 
credit  rating  dimng  a  payment  dispute 
period,  and  to  pay  damages  and  costs 
for  noncompliance,  holders  shall 
establish  a  system  for  servicing 
delinquent  loans  which  ensures  that 
prompt  action  is  taken  to  collect 
amounts  due  from  borrowers  and 
minimize  the  number  of  loans  in  a 
default  status.  The  holder's  servicing 
system  must  include  the  following: 

(1)  An  accounting  system  whidn 
promptly  alerts  servicing  personnel 
when  a  loan  becomes  deUnouent; 

(2)  A  collection  staff  whioi  is  trained 
in  techniques  of  loan  servicing  and 
counseling  delinquent  borrowers  to 
advise  borrowers  how  to  cure 
delinquencies,  protect  their  equity  and 
credit  rating  and,  if  the  defeult  is 
insoluble,  pursue  altemativerto 
foreclosure; 

(3)  Procedural  guidelines  for 
individual  analysis  of  each  delinquency; 

(4)  Instructions  and  appropriate 
controls  for  sending  delinquent  notices, 
assessing  late  charges,  handling  partial 


payments,  maintaining  servicing 
histories  and  evaluating  repayment 
proposals; 

(5)  Managenrant  review  procedures 
for  evaluating  efibrts  made  to  collect  the 
delinquency  and  the  response  bom  the 
borrower  before  a  decision  is  made  to 
initiate  action  to  liquidate  a  loan; 

(6)  Procediues  for  reporting 
delinquencies  of  90  days  or  more  and 
loan  terminations  to  major  consumer 
credit  bureaus  as  specified  by  the 
Secretary  and  for  informing  borrowers 
that  such  action  will  be  taken;  and, 

(7)  Controls  to  ensure  that  all  notice 
required  to  be  given  to  the  Secretary  on 
delinquent  loans  are  provided  timely 
and  in  such  form  as  the  Secretary  shall 
reauire. 

(g)  Collection  actions.  (1)  Holders 
should  employ  collection  techniques 
which  provide  flexibility  to  adapt  to  the 
individual  needs  and  circumstances  of 
each  borrower.  A  variety  of  collection 
techniques  may  be  used  based  on  the 
holder's  determination  of  the  most 
effective  means  of  contact  with 
borrowers  during  various  stages  of 
delinquency.  However,  at  a  minimum, 
the  holder's  collection  procedures  must 
include  the  following  actions: 

(i)  A  written  delinquency  notice  to  the 
borrower(s)  requesting  immediate 
payment  if  a  loan  installment  has  not 
been  received  within  17  days  after  the 
due  date.  This  notice  must  be  mailed  no 
later  than  the  20th  day  of  the 
delinquency  and  state  the  amount  of  the 
payment  and  of  any  late  charges  that  are 
due. 

(ii)  An  effort,  concurrent  with  the 
written  delinquency  notice,  to  establish 
contact  with  the  borrower(s)  by 
telephone.  When  talking  with  the 
borrower(s),  the  holder  should  attempt 
to  determine  why  payment  was  not 
made  and  em[ftiasize  the  importance  of 
remitting  loan  installments  as  they  come 
due. 

(iii)  A  letter  to  the  borrower(s)  if 
payment  has  not  been  received  within 
30  days  after  it  is  due  and  telephone 
contact  could  not  be  made.  This  letter 
should  emphasize  the  seriousness  of  the 
delinquency  and  the  importance  of 
taking  prompt  action  to  resolve  the 
default.  It  should  also  notify  the 
borrower(s)  that  the  loan  is  in  default, 
state  the  total  amount  due  and  advise 
the  borrower(s)  how  to  contact  the 
holder  to  make  arrangements  for  curing 
the  default. 

(iv)  In  the  event  the  holder  has  not 
established  contact  with  the  borrower(s) 
and  has  not  determined  the  financial 
circumstances  of  the  borrower(s)  or 
established  a  reason  for  the  default  or 
obtained  agreement  to  a  repayment  plan 
from  the  borrower(s),  then  a  face-to-face 


interview  with  the  borrower(s)  or  a 
reasonable  effort  to  arrange  sudi  a 
meetii^  is  required. 

(2)  The  holder  must  provide  a  valid 
explanation  of  any  failure  to  perform 
these  collection  actions  when  reporting 
loan  defaults  to  the  Secretary.  A  pattern 
of  such  failure  may  be  a  basis  for 
sanctions  under  38  CFR  36.4216. 

(h)  Conducting  interviews  with 
delinquent  borrowers.  When  personal 
contact  with  the  borrower(s)  is 
established,  the  holder  shall  solicit 
sufficient  information  to  properly 
evaluate  the  prosptects  for  curing  the 
default  and  whether  the  granting  of 
forbearance  or  other  relief  assistance 
would  be  appropriate.  At  a  minimum, 
the  holder  must  make  a  reasonable  effort 
to  establish  the  following  facts: 

(1)  The  reason  for  the  default  and 
whether  the  reason  is  a  temporary  or 
permanent  condition; 

(2)  The  present  income  and 
employment  of  the  borrowers); 

(3)  The  current  monthly  expenses  of 
the  borrowerf  s)  including  household 
and  debt  obligations; 

(4)  The  current  mailing  address  and 
telephone  number  of  the  borrower(s); 
and, 

(5)  A  realistic  and  mutually 
satisfactory  arrangement  for  curing  the 
default. 

(i)  Property  inspection.  (1)  The  holder 
shall  make  an  inspection  of  the  property 
securing  the  loan  whenever  it  becomes 
aware  that  the  physical  condition  of  the 
security  may  be  in  jeopardy.  Unless  a 
repayment  agreement  is  in  effect,  a 
property  inspection  shall  also  be  made: 

(i)  Before  tne  60th  day  of  delinquency 
or  before  initiating  action  to  liquidate  a 
loan,  whichever  is  earlier;  and     - 

(ii)  At  least  once  each  month  after 
liquidation  proceedings  have  been 
started  unless  servicing  information 
shows  the  property  remains  owner- 
occupied. 

(2)  Whenever  a  holder  obtains 
information  which  indicates  that  a 
property  securing  a  loan  is  abandoned, 
it  shall  make  appropriate  arrangements 
to  protect  the  property  from  vandalism 
and  the  elements.  Thereafter,  the  holder 
shall  schedule  inspections  at  least 
monthly  to  prevent  unnecessary 
deterioration  due  to  vandalism,  or 
neglect.  With  respect  to  any  loan  more 
than  30  days  delinquent,  a  property 
abandonment  must  be  reported  to  the 
Secretary  and  appropriate  action 
initiated  under  36.4280(e)  within  15 
days  after  the  holder  confirms  the 
property  is  abandoned. 

(jj  Collection  records.  The  holder  shall 
maintain  individual  file  records  of 
collection  action  on  delinquent  loans 
and  make  such  records  available  to  the 
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Secretary  for  inspection  on  request. 
Such  collection  records  shall  show: 

(1)  The  dates  and  content  of  letters 
and  notices  which  were  mailed  to  the 
borrower(s): 

(2)  Dated  summaries  of  each  personal 
servicing  contact  and  the  result  of  same; 

(3)  The  indicated  reason(s)  for  default; 
and 

(4)  The  date  and  result  of  each 
property  inspection. 

(k)  Reporting  to  the  Secretary.  A 
summary  of  collection  efl^orts,  the 
information  obtained  through  such 
efforts  and  the  holder's  evaluation  of  the 
reason  for  the  default  and  prospects  for 
resolution  of  the  default  must  be 
included  in  any  notice  provided  to  the 
Secretary  pursuant  to  §  36.4280. 

(1)  Quality  control  procedures.  No 
later  than  180  days  after  the  effective 
date  of  this  regulation,  each  loan  holder 
shall  establish  internal  controls  to 
periodically  assess  the  quality  of  the 
servicing  performed  on  loans 
guaranteed  by  the  Secretary  and  assure 
that  all  requirements  of  this  section  are 
being  met.  Those  procedures  must 
provide  for  a  review  of  the  holder's 
servicing  activities  at  least  annually  and 
include  an  evaluation  of  delinquency 
and  foreclosure  rates  on  loans  in  its 
portfolio  which  are  guaranteed  by  the 
Secretary.  As  part  of  its  evaluation  of 
delinquency  and  foreclosure  rates,  the 
holder  shall: 

(1)  Collect  and  maintain  appropriate 
data  on  delinquency  and  foreclosure 
rates  to  enable  the  holder  to  evaluate  the 
effectiveness  of  its  collection  efforts; 

(2)  Determine  how  its  VA 
delinquency  and  foreclosure  rates 
compare  with  rates  in  various  reports 
published  by  the  industry,  investors  and 
others;  and 

(3)  Analyze  significant  variances 
between  its  foreclosure  and  delinquency 
rates  and  those  found  in  available 
reports  and  publications  and  take 
appropriate  corrective  action. 

(m)  Holders  shall  provide  available 
statistical  data  on  delinquency  and 
foreclosure  rates  and  their  analysis  of 
such  data  to  the  Secretary  upon  request. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2900-0530) 

7.  Section  36.4280  is  amended  by 
revising  paragraph  (e)  and  by  adding 
paragraph  (f)  to  read  as  follows: 

f  36.4280    Reporting  of  defaults. 
•        •         •         •         • 

(e)  Except  upon  the  express  waiver  of 
the  Secretary,  a  holder  shall  not  begin 
proceedings'  in  court  or  give  notice  of 
sale  under  power  of  sale,  repossess  the 
security,  or  accelerate  the  loan,  or 
otherwise  take  steps  to  terminate  the 


debtor's  rights  in  the  security  until  the 
expiration  of  30  days  after  delivery  by 
certified  mail  to  the  Secretary  of  a  notice 
of  intention  to  take  such  action; 
provided,  that  immediate  action  as 
required  under  38  CFR  36.4278(i)  may 
be  taken  if  the  property  to  be  affected 
thereby  has  been  abandoned  by  the 
debtor,  or  has  been  or  may  be  otherwise 
subjected  to  extraordinary  waste  or 
hazard. 

(f)  The  notice  required  under 
subparagraph  (e)  of  this  paragraph  shall 
also  be  provided  to  the  original  veteran- 
borrower  and  any  other  liable  obligors 
by  certified  mail  within  30  days  after 
such  notice  is  provided  to  the  Secretary 
in  all  cases  in  which  the  current  owner 
of  the  property  is  not  the  original 
veteran-borrower.  A  failure  by  the 
holder  to  make  a  good  faith  effort  to 
comply  with  the  provisions  of  this 
subparagraph  may  result  in  a  partial  or 
total  loss  of  guaranty  pursuant  to  VA 
Regulation  36.4286(b),  but  such  failure 
shall  not  constitute  a  defense  to  any 
legal  action  to  terminate  the  loan.  A 
good  faith  effort  will  include: 

(1)  A  search  of  the  holder's  automated 
and  physical  loan  record  systems  to 
identify  the  name  and  current  or  last 
address  of  the  original  veteran  and  any 
other  liable  obligors; 

(2)  A  search  of  the  holder's  automated 
and  physical  loan  record  systems  to 
identify  sufficient  information  (e.g.. 
Social  Security  Number)  to  perform  a 
routine  trace  inquiry  through  a  major 
consumer  credit  bureau; 

(3)  Conducting  the  trace  inquiry  using 
an  in-house  credit  reporting  terminal; 

(4)  Obtaining  the  results  of  the 
inquiry; 

(5)  Mailing  the  required  notices  and 
concurrently  providing  the  Secretary 
with  the  names  and  addresses  of  all 
obligors  identified  and  sent  notice;  and 

(6)  Documentation  of  the  holder's 
records. 

8.  The  authority  citation  for  part  36, 
§§  36.4300  through  36.4375  continues  to 
read  as  follows: 

Authority:  Sections  36.4300  through 
36.4375  issued  under  38  U.S.C.  501(a). 

9.  Section  36.4301  is  amended  by 
revising  the  definition  of  the  term 
Holder  lo  read  as  follows: 


S  36.4301    Definition*. 


Holder.  The  lender  or  any  subsequent 
assignee  or  transferee  of  the  guaranteed 
obligation  or  the  authorized  servicing 
agent  of  the  lender  or  of  the  assignee  or 
transferee  if  the  obligation  has  been 
assigned  or  transferred. 

10.  Section  36.4313  is  revised  by 
redesignating  paragraph  (b)(7)  as 


paragraph  (b)(8)  and  by  adding  a  new 
paragraph  (b)(7)  to  read  as  follows: 

136.4313    AdvancM  and  othor  chcrgM. 

(b)  •  •  • 

(7)  Reasonable  and  customary  costs  of 
property  inspections,  •  •  • 

11.  Section  36.4317  is  revised  to  read 
as  follows: 

§  36.431 7    Notice  of  intention  to  foreclose. 
(See  also  §  36.4319.)  Except  upon  the 
express  waiver  of  the  Secretary,  a  holder 
shall  not  begin  proceedings  in  court  or 
give  notice  of  sale  under  power  of  sale, 
or  otherwise  take  steps  to  terminate  the 
debtor's  rights  in  the  security  until  the 
expiration  of  30  days  after  delivery  by 
registered  mail  to  the  Secretary  of  a 
notice  of  intention  to  take  such  action: 
Provided.  That 

(a)  Immediate  action  as  required 
under  38  CFR  36.4346  (i),  may  be  taken 
if  the  property  to  be  affected  thereby  has 
been  abandoned  by  the  debtor  or  has 
been  or  may  be  otherwise  subjected  to 
extraordinary  waste  or  hazard,  or  if 
there  exist  conditions  justifying  the 
appointment  of  a  receiver  for  the 
property  (without  reference  to  any 
contractual  provisions  for  such 
apoointment); 

(b)  Any  right  of  a  holder  to  repossess 
personal  property  may  be  exercised 
without  prior  notice  to  the  Secretary; 
but  notice  of  any  such  action  taken  shall 
be  given  by  certified  mail  to  the 
Secretary  within  ten  days  thereafter;  and 

(c)  The  notice  required  under  this 
paragraph  shall  also  be  provided  to  the 
original  veteran-borrower  and  any  other 
liable  obligors  by  certified  mail  within 
30  days  after  such  notice  is  provided  to 
the  Secretary  in  all  cases  in  which  the 
current  owner  of  the  property  is  not  the 
original  veteran-borrower.  A  failure  by 
the  holder  to  make  a  good  faith  effort  to 
comply  with  the  provisions  of  this 
subparagraph  may  result  in  a  partial  or 
total  loss  of  guaranty  or  insurance 
pursuant  to  VA  Regulation  36.4325(b), 
but  such  failure  shall  not  constitute  a 
defense  to  any  legal  action  to  terminate 
the  loan.  A  good  faith  effort  will 
include,  but  is  not  limited  to: 

(1)  A  search  of  the  holder's  automated 
and  physical  loan  record  systems  to 
identify  the  name  and  current  or  last 
known  address  of  the  original  veteran 
and  any  other  liable  obligors; 

(2)  A  search  of  the  holder's  automated 
and  physical  loan  record  systems  to 
identify  sufficient  information  (e.g.. 
Social  Security  Number)  to  perform  a 
routine  trace  inquiry  through  a  major 
consumer  credit  bureau; 

(3)  Conducting  the  trace  inquiry  using 
an  in-house  credit  reporting  terminal; 
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(4)  Obtaining  the  results  of  the 
inquiry; 

(5)  Mailing  the  required  notices  and 
concurrently  providing  the  Secretary 
with  the  names  and  addresses  of  all 
obligors  identified  and  sent  notice;  and. 

(6)  Documentation  of  the  holder's 
records. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2900-0530) 

12.  Section  36.4331  is  amended  by 
adding  to  the  first  sentence  of  paragraph 
(a)  the  words  "as  required  under 

§  36.4346  and  any  other  requirements  of 
38  U.S.C.  and  the  regulations"  after  the 
word  "adequately". 

13.  Section  36.4332  is  revised  to  read 
as  follows: 

S  36.4332    Delivery  of  notice. 

Any  notice  required  by  §§  36.4300  to 
36.4375  to  be  given  the  Secretary  must 
be  in  writing  or  such  other 
communications  medium  as  may  be 
approved  by  an  official  designated  in 
§  36.4342  and  delivered,  by  mail  or 
otherwise,  to  the  VA  office  at  which  the 
guaranty  or  insurance  was  issued,  or  to 
any  changed  address  of  which  the 
holder  has  been  given  notice.  Such 
notice  must  plainly  identify  the  case  by 
setting  forth  the  name  of  the  original 
veteran-obligor  and  the  Hie  number 
assigned  to  the  case  by  the  Secretary,  if 
available,  or  otherwise  the  name  and 
serial  number  of  the  veteran.  If  mailed, 
the  notice  shall  be  by  certified  mail 
when  so  provided  by  §§  36.4300  to 
36.4375.  This  paragraph  does  not  apply 
to  legal  process. 

14.  Section  36.4346  is  added  to  read 
as  follows: 


§36.4346 
holder*. 


Servicing  procedures  for 


(a)  Establishment  of  loan  servicing 
program.  The  holder  of  a  loan 
guaranteed  or  insured  by  the  Secretary 
shall  develop  and  maintain  a  loan 
servicing  program  which  follows 
accepted  industry  standards  for 
servicing  of  similar  type  conventional 
loans.  The  loan  servicing  program 
established  pursuant  to  this  section  may 
employ  different  servicing  approaches 
to  flt  individual  borrower  circumstances 
and  avoid  establishing  a  fixed  routine. 
However,  it  must  incorporate  each  of 
the  provisions  speciGed  in  paragraphs 
(b)  through  (1)  of  this  section. 

(b)  Procedures  for  providing 
information.  (1)  Loan  holders  shall 
establish  procedures  to  provide  loan 
information  to  borrowers,  arrange  for 
individual  loan  consultations  upon 
request  and  maintain  controls  to  assure 
prompt  responses  to  inquiries.  One  or 
more  of  the  following  means  of  making 


information  readily  available  to 
borrowers  is  required. 

(i)  An  ofHce  staffed  with  trained 
servicing  personnel  with  access  to  loan 
account  information  located  within  200 
miles  of  the  property. 

(ii)  Toll-free  telephone  service  or 
acceptance  of  collect  telephone  calls  at 
an  office  capable  of  providing  needed 
information. 

(2)  All  borrowers  must  be  informed  of 
the  system  available  for  obtaining 
answers  to  loan  inquiries,  the  office 
from  which  the  needed  information  may 
be  obtained,  and  reminded  of  the  system 
at  least  annually. 

(c)  Statement  for  income  tax 
purposes.  Within  60  days  after  the  end 
of  each  calendar  year,  the  holder  shall 
furnish  to  the  borrower  a  statement  of 
the  interest  paid  and,  if  applicable,  a 
statement  of  the  taxes  disbursed  from 
the  escrow  account  during  the 
preceding  year.  At  the  borrower's 
request,  Uie  holder  shall  furnish  a 
statement  of  the  escrow  account 
sufficient  to  enable  the  borrower  to 
reconcile  the  account. 

(d)  Change  of  servicing.  Whenever 
servicing  of  a  loan  guaranteed  or 
insured  by  the  Secretary  is  transferred 
from  one  holder  to  another,  notice  of 
such  transfer  by  both  the  transferor  and 
transferee,  the  form  and  content  of  such 
notice,  the  timing  of  such  notice,  the 
treatment  of  payments  during  the  period 
of  such  transfer,  and  damages  and  costs 
for  failure  to  comply  with  these 
requirements  shall  be  governed  by  the 
pertinent  provisions  of  the  Real  Estate 
Settlement  Procedures  Act  as 
administered  by  the  Department  of 
Housing  and  Urban  Development. 

(e)  Escrow  accounts.  A  holder  of  a 
loan  guaranteed  or  insured  by  the 
Secretary  may  collect  periodic  deposits 
from  the  borrower  for  taxes  and/or 
insurance  on  the  security  and  maintain 
a  tax  and  insurance  escrow  account 
provided  such  a  requirement  is 
authorized  under  the  terms  of  the 
security  instruments.  In  maintaining 
such  accounts,  the  holder  shall  comply 
with  the  pertinent  provisions  of  the  Real 
Estate  Settlement  Procedures  Act. 

(f)  System  for  servicing  delinquent 
loans.  In  addition  to  the  requirements  of 
the  Real  Estate  Settlement  Procediu-es 
Act,  concerning  the  duties  of  the  loan 
servicer  to  respond  to  borrower 
inquiries,  to  protect  the  borrower's 
credit  rating  during  a  payment  dispute 
period,  and  to  pay  damages  and  costs 
for  noncompliance,  holders  shall 
establish  a  system  for  servicing 
delinquent  loans  which  ensiues  that 
prompt  action  is  taken  to  collect 
amounts  due  frx>m  borrowers  and 
minimize  the  number  of  loans  in  a 


default  status.  The  holder's  servicing 
system  must  include  the  following: 

(1)  An  accounting  system  which 
promptly  alerts  servicing  personnel 
when  a  loan  becomes  delinquent; 

(2)  A  collection  staff  whioi  is  trained 
in  techniques  of  loan  servicing  and 
counseling  delinquent  borrowers  to 
advise  borrowers  how  to  cure 
delinquencies,  protect  their  equity  and 
credit  rating  and,  if  the  default  is 
insoluble,  pursue  alternatives  to 
foreclosure; 

(3)  Procedural  guidelines  for 
individual  analysis  of  each  delinquency; 

(4)  Instructions  and  appropriate 
controls  for  sending  delinquent  notices, 
assessing  late  charges,  handling  partial 
payments,  maintaining  servicing 
histories  and  evaluating  repayment 
proposals; 

(5)  Management  review  procedures 
for  evaluating  efforts  made  to  collect  the 
delinquency  and  the  response  from  the 
borrower  before  a  decision  is  made  to 
initiate  action  to  liquidate  a  loan; 

(6)  Procedures  for  reporting 
delinquencies  of  90  days  or  more  and 
loan  terminations  to  major  consumer 
credit  bureaus  as  specified  by  the 
Secretary  and  for  informing  borrowers 
that  such  action  will  be  taken;  and 

(7)  Controls  to  ensure  that  all  notices 
required  to  be  given  to  the  Secretary  on 
delinquent  loans  are  provided  timely 
and  in  such  form  as  the  Secretary  shall 
require. 

(g)  Collection  actions.  (1)  Holders 
shall  employ  collection  techniques 
which  provide  flexibility  to  adapt  to  the 
individual  needs  and  circumstances  of 
each  borrower.  A  variety  of  collection 
techniques  may  be  used  based  on  the 
holder's  determination  of  the  most 
effective  means  of  contact  with 
borrowers  during  various  stages  of 
delinquency.  However,  at  a  minimum 
the  holder's  collection  procedures  must 
include  the  following  actions: 

(i)  A  written  delinquency  notice  to  the 
borrower(s)  requesting  immediate 
payment  if  a  loan  installment  has  not 
been  received  within  17  days  after  the 
due  date.  This  notice  must  be  mailed  no 
later  than  the  20th  day  of  the 
delinquency  and  state  the  amount  of  the 
payment  and  of  any  late  charges  that  are 
due. 

(ii)  An  effort,  concurrent  with  the 
written  delinquency  notice  to  establish 
contact  with  the  borrower(s)  by 
telephone.  When  talking  with  the 
borrower(s),  the  holder  should  attempt 
to  determine  why  payment  was  not 
made  and  emphasize  the  importance  of 
remitting  loan  installments  as  they  come 
due. 

(iii)  A  letter  to  the  borrowers)  if 
payment  has  not  been  received  within 
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30  days  after  it  is  due  and  telephone 
contact  could  not  be  made.  This  letter 
should  emphasize  the  seriousness  of  the 
delinquency  and  the  importance  of 
taking  prompt  action  to  resolve  the 
default.  It  should  also  notify  the 
borroweKs)  that  the  loan  is  in  default, 
state  the  total  amount  due  and  advise 
the  borrowerfs)  how  to  contact  the 
holder  to  make  arrangements  for  curing 
the  default. 

(iv)  In  the  event  the  holder  has  not 
established  contact  with  the  borrower(s) 
and  has  not  determined  the  financial 
circumstances  of  the  borrower{s)  or 
established  a  reason  for  the  default  or 
obtained  agreement  to  a  repayment  plan 
from  the  borrow8r{s),  then  a  face-to-face 
interview  with  the  borrower(s)  or  a 
reasonable  effort  to  arrange  such  a 
meeting  is  required. 

(2)  The  holder  must  provide  a  valid 
explanation  of  any  failure  to  perform 
these  collection  actions  when  reporting 
loan  defaults  to  the  Secretary.  A  pattern 
of  such  failure  may  be  a  basis  for 
sanctions  under  38  CFR  36.4331, 

(h)  Conducting  interviews  with 
delinquent  borrowers.  When  personal 
contact  with  the  borrowerCs)  is 
established,  the  holder  shall  solicit 
sufficient  information  to  properly 
evaluate  the  prospects  for  ciuing  the 
default  and  whether  the  granting  of 
forbearance  or  other  relief  assistance 
would  be  appropriate.  At  a  minimum, 
the  holder  must  make  a  reasonable  effort 
to  establish  the  following: 

(1)  The  reason  for  the  default  and 
whether  the  reason  is  a  temporary  or 
permanent  condition; 

(2)  The  present  income  and 
employment  of  the  borrower{s); 

(3)  The  current  monthly  expenses  of 
the  borrowerls)  including  household 
and  debt  obligations; 

(4)  The  ourent  mailing  address  and 
telephone  number  of  the  borTower(s); 
and 

(5)  A  realistic  and  mutually  f 
satisfactory  arrangement  for  curing  the 
default. 

(i)  Property  inspections.  (1)  The 
holder  shall  make  an  inspection  of  the 
property  securing  the  loan  whenever  it 
becomes  aware  that  the  physical 
condition  of  the  security  may  be  in 
jeopardy.  Unless  a  repayment  agreement 
is  in  effect,  a  property  inspection  shall 
also  be  made  at  the  following  times: 

(i)  Before  the  60th  day  of  delinquency 
or  before  initiating  action  to  liquidate  a 
loan,  whichever  is  earlier;  and, 

(ii)  At  least  once  each  month  after 
liquidation  proceedings  have  been 
started  unless  servicing  information 
shows  the  pn^>erty  ranains  ownec 
occupied 


(2)  Whenever  a  holder  obtains 
information  which  indicates  that  the 
property  securing  the  loan  is 
abandoned,  it  shall  make  appropriate 
arrangements  to  protect  the  property 
from  v£mdalism  and  the  elements. 
Thereafter,  the  holder  shall  schedule 
inspections  at  least  monthly  to  prevent 
unnecessary  deterioration  due  to 
vandalism,  or  neglect.  With  respect  to 
any  loan  more  than  30  days  delinquent, 
a  property  abandonment  must  be 
reported  to  the  Secretary  and 
appropriate  action  initiated  luider 
§  36.4317(a)  within  15  days  after  the 
holder  confirms  the  property  is 
abandoned. 

(j)  Collection  records.  The  holder  shall 
maintain  individual  file  records  of 
collection  action  on  delinquent  loans 
and  make  such  records  available  to  the 
Secretary  for  inspection  on  request. 
Such  collection  records  shall  show: 

(1)  The  dates  and  content  of  letters 
and  notices  which  were  mailed  to  the 
borrower  (s); 

(2)  Dated  summaries  of  each  personal 
servicing  contact  and  the  result  of  same; 

(3)  The  indicated  reason(s)  for  default; 
and. 

(4)  The  date  and  result  of  each 
property  inspection. 

(k)  Reporting  to  the  Secretary.  A 
summary  of  collection  efforts,  the 
information  obtained  through  such 
efforts  and  the  holder's  evaluation  of  the 
reason  for  the  default  and  prospects  for 
resolution  of  the  default  must  be 
included  in  any  notice  provided  to  the 
Secretary  pursuant  to  §§  36.4315  and 
36.4317. 

(1)  Quality  control  procedures.  No 
later  than  180  days  after  the  effective 
date  of  this  regulation,  each  loan  holder 
shall  establish  internal  controls  to 
periodically  assess  the  quality  of  the 
servicing  performed  on  loans 
guaranteed  by  the  Secretary  and  assum 
that  all  requirements  of  this  section  are 
being  met.  Those  procedures  must 
provide  for  a  review  of  the  holder's 
servicing  activities  at  least  annually  and 
include  an  evaluation  of  delinquency 
and  foreclosure  rates  on  loans  in  its 
portfolio  which  are  guaranteed  by  the 
Secretary.  As  part  of  its  evaluation  of 
delinquency  and  foreclosure  rates,  the 
holder  shall: 

(1)  Collect  and  maintain  appropriate 
data  on  delinquency  and  foreclosure 
rates  to  enable  the  holder  to  evaluate 
effectiveness  of  its  collection  efforts; 

(2)  Determine  how  its  VA 
delinquency  and  foreclosure  rates 
compare  with  rates  in  reports  published 
by  the  industry,  investors  and  others; 
and. 

(3)  Analyze  significant  variances 
between  its  foreclosure  and  delinquency 


rates  and  those  found  in  available 
reports  and  publications  and  take 
aporopriate  corrective  action. 

(m)  Holders  shall  provide  available 
statistical  data  on  delinquency  and 
foreclosure  rates  and  their  analysis  of 
such  data  to  the  Secretary  upon  request. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2900-0530) 

[FR  Doc.  93-11818  Filed  5-18-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  flE3574mi194;  FRL-4580-8] 

RIN  207a-AB78 

Pesticide  Tolerance  for  Terbufos 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
2-year  time-limited  import  tolerance  for 
the  combined  residues  of  the 
insecticide/nematicide  terbufos  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultural  commodity 
(RAC)  coffee  beans.  This  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide/ 
nematicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by  the 
American  Cyanamid  Co. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  19,  1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  |PP  8E3574/R11941,  may  be 
submitted  to:  Hearing  Clerk  (A-llO), 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St..  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest,  Product 
Manager  (PM)  14,  Registration  Division 
(H7505C),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
E)C  20460.  Office  location  and  telephone 
number:  Rm.  219.  CM  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202,  (703)- 
305-6600. 

SUPPt£M£NTARY  INFORMATION:  In  the 
Federal  Register  of  March  10. 1993  (58 
FR  13236),  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  American 
Cyanamid  Co..  P.O.  Box  400,  Princeton. 
NJ  08540,  had  submitted  pesticide 
petition  (PP)  8E3574  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a(e)). 
propose  to  establish  a  tolerance  for  the 
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combined  residues  of  the  insecticide/ 
nematjcide  terbufos  and  its 
cholinesterase-inhibitlng  metabolites  in 
or  on  the  raw  agricultural  commodity 
coffee  beans  at  0.05  part  per  million. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
isflue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerdnces 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 


List  of  Sub|ects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  10, 1993. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.352,  by  adding  new 
paragraph  (b),  to  read  as  follows: 

S  180.352    TertHifos;  toteranca*  for 
residuaa. 


(b)  A  time-limited  tolerance  to  expire 
(insert  date  24  months  after  date  of 
publication  in  the  Federal  Register)  is 
established  for  combined  residues  of  the 
insecticide/nematicide  terbufos  (S-[(l,l- 
dimethyUthiolmethyl]  O.O-diethyl 
phosphorodithioate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  the  following  raw  agricultural 
commodity. 


Commodity 


Parts  per 
miilton 


Coffee  beans 


0.05 


There  are  no  U.S.  registrations  as  of 
March  10, 1993  for  coffee  beans. 

|FR  Doc.  93-11873  Filed  5-18-93;  8:45  am) 
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40  CFR  Parts  180. 185, 186 

PP  2F4076  t  PAP  2H5626mi185:  FRL- 
4577-1] 

RIN  2070-AB78 

Food  artd  Feed  AddHiv*  Regulations 
and  Exemption  From  the  Requirement 
of  a  Pesticide  Tolerance  for  the 
Microbial  Pest  Control  Agent 
Metarhlzium  Anisopllae  Strain  ESF1 

AGENCY:  Envfronmental  Protection 
Agency  (EPA) 

ACTION:  Final  rule 

SUMMARY:  EPA  is  establishing  food  and 
feed  additive  regulations  as  well  as  an 
exemption  from  the  requirement  of  a 
p>esticide  tolerance  on  all  raw 
agricultural  commodities  regarding  the 
use  of  the  microbial  pest  control  agent 
Metarhizium  anisopliae  strain  ESFl  in 


food-handling  establishments,  feed- 
handling  estabUshments,  and 
greenhouses  in  accordance  with  certain 
prescribed  conditions.  EcoScience  Corp. 
requested  this  regulation. 
EFFECTIVE  OATE:  This  regulation 
becomes  effective  on  May  19. 1993. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  IPP  2F4076  &  FAP  2H5626/ 
R1185].  may  be  submitted  to  the: 
Hearing  Clerk  (A-llO).  Environmental 
Protection  Agency,  rm.  3708M.  401  M 
St.,  SW.,  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  O.  Hutton.  Product  Manager  (PM) 
18,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  rm. 
213.  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-7690. 
SUPPi^MENTARY  INFORMATION:  In  the 
Federal  Register  of  June  10. 1992  (57  FR 
24645.  24656),  EPA  issued  notices 
announcing  that  EcoScience  of 
Worcester.  MA.  had  submitted  a 
pesticide  petition  (PP  2F4076)  and  a 
food/feed  additive  petition  (FAP 
2H5626)  to  EPA  proposing  that  40  CFR 
part  180  be  amended  by  establishing  a 
regulation  for  permanent  exemption 
from  the  requirement  of  a  tolerance  for 
Metarhizium  anisopliae  in  or  on  all  raw 
agricultural  commodities  and  that  40 
CFR  parts  185  and  186  be  amended  by 
exempting  Metarhizium  anisopliae, 
when  used  to  control  cockroaches,  from 
the  requirement  of  a  tolerance  in  or  on 
processed  food  and  animal  feed. 

On  July  23, 1992.  EcoScience 
amended  both  petitions  to  limit  the  uses 
covered  by  the  proposed  exemption 
from  the  requirement  of  a  tolerance  and 
food  and  feed  additive  regulation  to 
traps  and  bait  stations.  In  publishing 
these  food  and  feed  additive  regulations 
and  tolerance  exemption.  EPA  chose  to 
use  the  broader  term  "attractant 
stations"  in  place  of  the  terms  "traps 
and  bait  stations."  This  was  done 
because  risk  concerns  remain  the  same 
and  the  term  "attractant  stations" 
includes  traps  and  bait  stations  as  well 
as  other  products  that  attract  target 
]>est(s)  to  stations  containing  the  active 
ingredient.  EPA  chose  to  limit  the 
applicability  of  these  regulations  to 
Metarhizium  anisopliae  strain  ESFl 
because  different  strains  of  Metarhizium 
anisopliae  may  have  differing  results  in 
toxicity/pathogenicity  studies. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing.  The  scientific  data  submitted  in 
the  petitions  and  other  relevant  material 
have  been  evaluated. 
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The  toxicological  data  considered  in 
support  of  the  exemption  from  the 
requirement  of  a  tolerance  and  food  and 
feeid  additive  regulations  include  an 
acute  oral  toxicity/pathogenicity  study 
in  the  rat,  an  acuta  pulmonary  toxicity/ 
pathogenicity  study  in  the  rat,  an  acuta 
intravenous  toxicity/pathogenicity  in 
the  rat,  a  dermal  toxicity  study  in  the 
rabbit,  and  a  primary  eye  irritation 
study  in  the  rabbit,  as  well  as  data 
indicating  that  Metarbizium  anisopliae 
is  unable  to  grow  at  or  above  95  degrees 
F. 

The  results  of  the  toxicity/ 
pathogenicity  studies  show  no  toxic, 
pathogenic,  or  adverse  efforts.  These 
studies  demonstrated  that  rodents  can 
effectively  clear  the  fungus  from  their 
bodies  even  after  it  is  injected  at  high 
amounts.  The  results  of  the  temperature 
growth  study  show  that  Metarhizium 
anisopliae  cannot  grow  at  mammalian 
body  temperatures  and  should  not  be 
able  to  grow  in  the  organs  or  tissues  of 
humans.  No  toxicity  or  irritation  was 
observed  in  the  dermal  study,  and  only 
grade-one  erythema  and  edema  were 
present  in  most  animals  at  the  1-  and 
24-hour  evaluation  periods  in  the  7-day 
primary  eye  irritation  study. 

Certain  strains  of  Metarhizium 
anisopliae  produce  a  class  of 
mycotoxins  called  destruxins 
(insecticidal  cyclodepsipeptides).  There 
are  no  known  reports  of^destruxins 
causing  adverse  mammalian  health 
effects;  however,  other  mycotoxins  are 
known  to  adversely  affect  human 
health.  As  stated  earlier,  no  toxic, 
pathogenic,  or  toxic  adverse  effects  were 
observed  in  any  of  the  submitted 
studies.  Based  on  these  studies,  the 
Agency  believes  that  the  form  of 
Metarhizium  anisopliae  strain  ESFl  that 
was  tested  and  is  to  be  sold  in 
commerce  did  not  contain  destruxins,  or 
it  posed  no  significant  adverse  effects  to 
human  health  if  destruxins  were 
present.  EPA  makes  this  conclusion 
from  the  assumption  that  mycotoxins 
that  may  adversely  affect  human  health 
would  show  acute  adverse  effects  in 
toxicity/pathogenicity  studies.  Since 
different  environmental  conditions  may 
affect  destruxin  production,  lack  of 
acute  effects  in  mammalian  toxicity/ 
pathogenicity  studies  alone  could  not 
preclude  the  potential  for  destruxin 
production  in  the  target  insects. 
However,  since  the  LTjo.  (time  required 
to  kill  50  percent  of  the  population)  for 
strain  ESFl  in  the  German  cockroach 
and  the  house  fly  are  10  days  and 
greater  than  6  days,  respectively,  there 
is  little  or  no  chance  that  insects 
infected  with  strain  ESFl  from  the 
ettractant  stations  would  contain 
destruxins.  Destruxin-producing  strains 


of  Metarhizium  anisoplifie  tend  to  cause 

faster  insect  mortality  due  to  destruxin 
toxicity.  The  mode  of  action  for  strains 
not  producing  destruxins  appears  to  be 
primarily  from  proliferation  of  the 
fungus  and  subsequent  death  of  the 
infected  insect. 

In  the  unlikely  event  that  insects 
exposed  to  strain  ESFl  in  attractant 
stations  contain  destruxins,  and  such 
insects  before  death  contaminate  foods 
or  feeds  processed  or  stored  in  a  food- 
or  feed-handling  establishment,  such 
foods  may  be  considered  adulterated 
under  provisions  of  21  U.S.C.  342(a)(3) 
and  be  subject  to  regulatory  sanctions  by 
the  Food  and  Drug  Administration 
(FDA).  To  avoid  potential  FDA 
enforcement  action,  all  food-handling 
facilities  using  ]>esticides,  including 
those  that  use  Metarhizium  anisopliae 
strain  ESFl  for  insect  control,  should 
make  every  effort  to  protect  foods  and 
feeds  from  contamination  with  insects 
or  insect  fragments. 

Reference  Dose  (RfD)  and  maximum 
permissible  intake  (MPI)  considerations 
are  not  relevant  to  this  petition  because 
the  data  submitted  demonstrate  that  this 
biological  control  agent  is  not  toxic  to 
humans.  Because  no  tolerance  level  is 
set  for  this  microbial  pest  control  agent, 
the  requirement  for  an  analytical 
method  for  enforcement  purposes  is  not 
applicable  to  these  food  additive 
regulations  and  exemption  from  the 
requirement  of  a  tolerance. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  tlie  use 
of  Metarhizium  anisopliae  under  the 
conditions  of  this  regulation  will  be  safe 
and  will  protect  the  public  health.  The 
pesticide  is  considered  useful  for  the 
purpose  for  which  the  tolerance 
exemption  and  food  and  feed  additive 
regulations  are  sought  and  capable  of 
achieving  the  intended  physical  or 
technical  effect.  Therefore,  the  tolerance 
and  food  and  feed  additive  regulations 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  of  this  document  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 


178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  bet;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  StaL 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180, 
135,  and  186 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Food  additives.  Feed  additives. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  7. 1993. 

Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  parts  180. 185,  and 
186  are  amended  as  follows: 

PART  160— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  adding  new  §  180.1116,  to  read 
as  follows: 

§  1 80.1 1 1 6    Metartwzium  anisopHM  strain 
ESFl :  axemption  from  the  requiramant  of  a 
toleranca. 

An  exemption  frtim  the  requirement 
of  a  tolerance  is  established  for  the 
microbial  pest  control  agent 
Metarhizium  anisopliae  strain  ESFl  on 
all  raw  agricultural  commodities  in 
accordance  with  the  following 
prescribed  conditions: 

(a)  Application  shall  be  limited  solely 
to  placement  of  attractant  stations 


IMI 
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containing  Metarhizium  anisopliae 
strain  ESFl. 

(b)  To  ensure  safe  use  of  the  microbial 
pest  control  agent,  its  label  and  labeling 
shall  conform  to  that  registered  by  the 
U.S.  Environmental  Protection  AgeDcy. 

PART  18S— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  pert  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  34a 

b.  By  adding  new  §  185.4035,  to  read 
as  follows: 

S  185.4035    M«tarMziumanisop«Metr*<n 
ESFl. 

A  food  additive  regulation  is 
established  allowing  the  use  of  the 
microbial  pest-control  agent 
Metarhizium  anisopliae  strain  ESFl  as 
follows: 

(a)  Metarhizium  anisopliae  strain 
ESFl  may  be  present  as  a  residue  in 
food  items  as  a  result  of  application  of 
Metarhizium  anisopliae  strain  ESFl  in 
food-handling  establishments,  including 
food  service,  manufacturing,  and 
f>roc8Ssing  establishments  such  as 
restaurants,  cafeterias,  supermarkets, 
bakeries,  breweries,  dairies,  meat- 
slaughtering  and  packing  plants,  and 
canneries  where  food  and  food  products 
are  held,  processed,  and  served. 

(b)  Application  shall  be  limited  solely 
to  placement  of  attractant  stations 
containing  Metarhizium  anisopliae 
strain  ESFl  in  food-handling 
estabhshments. 

(c)  To  ensure  safe  use  of  the  microbial 
pest  control  agent,  its  label  and  labeling 
shall  conform  to  that  registered  by  the 
U.S.  Environmental  Protection  Agency, 
and  it  shall  be  used  in  accordance  with 
such  label  and  labeling. 

PART  186— {AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authaiity:  21  U.S.C.  348. 

b.  By  addii^  new  §  186.4035,  to  read 
as  follows: 

1186.4035    Metarhizium  aniM)piiM  strain 
ESFl. 

A  feed  additive  regulation  is 
established  allowing  the  use  of  the 
microbial  pest-control  agent 
Metarhizium  anisopliae  strain  ESFl  as 
follows: 

(a)  Metarhizium  anisopliae  strain 
ESFl  may  be  present  as  a  residue  in  or 
on  processed  animal  feeds  as  a  result  of 
application  of  Metarhizium  anisopliae 
strain  ESFl  in  feed-handling 
establishments,  including  areas  where 


livestock  and  poultry  feed  is  consumed, 
feed-manufacturing  establishments  and 
feed-processing  establishments  such  as 
stores,  supermarkets,  dairies,  poultry 
houses,  livestock  bams,  meat- 
slaughtering  and  packing  plants,  and 
canneries,  where  feed  and  feed  products 
are  held,  processed,  sold  and/or 
consumed  by  livestock  or  poultry. 

(b)  Application  shall  be  limited  solely 
to  placement  of  attractant  stations 
containing  Metarhizium  anisopliae 
strain  ESFl  in  animal  feed-  hnn/iling 
establishments. 

(c)  To  ensiu^  safe  use  of  the  microbial 
pest  control  agent,  its  label  and  labeling 
shall  confcmn  to  that  registered  by  the 
U.S.  Environmental  Protection  Agency, 
and  it  shall  be  used  in  accordance  with 
such  label  and  labeling. 

[FR  Doc.  93-11870  Filed  5-18-93;  8:45  am] 
attune  cooe  mo  w  r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Dodwt  No.  FEMA-7D67] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  hisurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Administrator  reconsider  the  changes. 
The  modified  elevations  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATKM  CONTACT: 


William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  500  C  Street,  SW., 
Washington.  DC  20472.  (202)  646-2766. 
SUPPLBMKNTARY  MFORMATKM:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinatioiis  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
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regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)  (2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 


PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

S65.4    [Anwnded] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


9  93 


Dates  arxJ  name 

State  and  county 

Location 

of  newspaper 

where  nobce  was 

put>lished 

Chief  executive  officer  of  community 

Effective  date  of 
modifk:atkx) 

Community 
No. 

Artcansas: 

Whtte 

City  of  Searcy  

Apr.  21,  1993. 
Apr.  28,  1993, 

The  Honorable  David  Evans,  Mayor, 
City  of  Searcy,  300  West  Arch  Av- 

Apr. 7,  1993  

050229 

The  Dally  Citi- 
zen. 
Apr.  23,  1993, 

enue,  Searcy,  Arkansas  72143. 

Van  Buren 

Unincorporated 

The  HonoratHe  Dale  Lynch,  County 

Apr.  6,  1993  

050566 

Areas. 

Apr.  30,  1993. 
The  Sun  Times. 

Judge,  P.O.  Box  160,  Clinton,  Ar- 
kansas 72031. 

California: 

Contra  Costa 

Unincorporated 

Apr.  21,  1993. 

The     Honorable     Tom     Torlakson. 

Apr.  15.  1993  

060025          « 

Areas. 

Apr.  28,  1993, 
Contra  Costa 
Times. 

CtMunnan.   Contra   Costa   County 
Board  of  Supennsors.  300  East  Le- 
land    Road,    Pittsburg,    California 
94565. 

San  Diego 

City  of  San  Diego 

Apr.  22.  1993, 

The     Honorable     Susan     Golding, 

Apr.  13,  1993  

060295 

Apr.  29.  1993. 
San  Diego  Daily 
Transcript 

Mayor,  City  of  San  Diego.  202  C 
Street.  11th  Ftoor,  San  Diego,  Cali- 
fornia 92101. 

Ventura  

Unincorporated 
Areas. 

Apr.  23.  1993, 
Apr.  29.  1993. 

Ms.  Susan  Lacey.  Chairperson,  Ven- 
tura County,  Board  of  Supervisors, 

Apr.  13.  1993  

060413 

Star  Free  Press. 

800  South  Victoria  Avenue,  Ven- 
tura, California  93009. 

Colorado:  Arapahoe 

City  of  Greenwood 

Apr.  22.  1993, 

The     Honorable     Rollin     Barnard, 

Apr.  16.  1993  

080195 

Village. 

Apr.  29,  1993. 
The  Villagers 
Newspaper. 

Mayor,  City  of  Greenwood  Village. 
6060  South  Quebec  Street.  Green- 
wood   Village,    Colorado    80111- 
4591. 
Mr.  Ron  H.  Rabun,  Seminole  County 

Florida:  Seminole 

Unincorporated 

Apr.  28.  1993. 

Apr.  15,  1993 

120289  B 

Areas. 

Mays,  1993, 
Sanford  Herald. 

Manager,    274    Bush    Boulevard, 
Sanford,  Florida  32773. 

Georgta:  Henry 

City  of  Stockbridge 

Apr.  15, 1993, 
Apr.  22. 1993. 

The    Honorable    Rudy    G.    Kelley, 
Mayor  of  the  City  of  Stockbridge, 

Apr.  7, 1993  

130108  A 

Henry  Neighbor. 

130    Berry    Street,    Stockbridge, 

Texas: 

Georgia  30281. 

CoHin 

City  of  Piano 

Apr.  21.  1993. 
Apr.  28.  1993. 

The    Honorable    James    N.    Muns, 
Mayor,  City  of  Piano,   P.O.   Box 

Apr.  2. 1993 

480140 

Dallas  Morning 

860358,  Piano,  Texas  75086. 

News. 

Collin 

City  of  Piano 

Apr.  23,  1993. 
Apr.  30.  1993, 
Dallas  hAorrung 
News. 

The    Honorable    James    N.    Muns, 
Mayor,  Oty  of  Piano.  P.O.  Box 
860358.  Piano.  Texas  75086. 

Mar.  22.  1993 

480140 

Tarrant  

City  of  Fort  Worth 

Apr.  2.  1993.  Apr. 
8,  1993,  Fon 
Worth  Star  Tele- 
gram. 

The  Honorable  Kay  Granger,  Mayor, 
City      of      Fort      Worth,      1000 
Throckmorton  Street,  Fort  Worth, 
Texas  76102. 

Mar.  24,  1993 

480596 

IMI 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  May  13, 1993. 
Fruida  V.  Reilly. 

Deputy  Administrator.  Federal  Insurance 
Administration. 

[FR  Doc.  93-11843  Filed  5-18-93;  8:45  am] 
BiuMQ  cooe  (Tia-os-r 


44  CFR  Part  67 

Rnal  Rood  Elevation  Determinations 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modiHed  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
and  modified  base  flood  elevations  are 
the  basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  ^ow 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations- for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
final  determinations  of  base  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed. 
The  proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  published  in  newspapers  of  local  ' 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinaflons  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  also  published  in  the  Federal 
Ragiiter. 


This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17. 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 


Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.0. 12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

167.11    [AnModed] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 

Proposed  Base  (icx)-year  )  Flood 
Elevations 


Source  d  flooding  and  kxatkxi 


PENNSYLVANUk 


BcoMtMn,  Township  (Bucka  County) 
(FEMA  doclwt  No.  70S7) 

Neshaminy  Creek: 

Approximately    600     feel     dcmn- 

stream  o(  HulmeviHe  Road  

Approximatety  0.5  mile  upstream  o( 

HulmeviHe  Road 


Maps  available  for  Inapaction  at  the 
Code  Enforcement  Office,  2400 
Bytwrry  Road,  Bensalem.  Pennsylva- 
nia. 


HuhnevWa,  Borough  (Bucks  County) 
(FEMA  dockal  No.  70S7) 

Neshaminy  Creek: 

Approximalety    1,100    feet    do«MV 

stream  of  Hulmeville  Road  

At  Hulmeville  corporate  limits 

Map*  avallabia  for  Inapactlon  at  the 

Hulmeville  Borough  Halt,  517  Uncom 
Avenue,  HulmeviHe,  Penrwylvania. 


Ridley,  Townahip  (Oaiawara  County) 
(FEMA  docket  Na  7058) 

Mucklnlpams  Creek 

Approximalely  650  feet  down- 
stream o(  upstream  corporate 
limits  ..._ 

Approximatety  300  feel  down- 
stream o(  upstream  Ridley  cor- 
porate Nmits 

Mapa  available  for  inspection  at  the 

Ridley  Towrtship  Hal,  MacOade  Bou- 
levard and  Morton  Avertue,  Folsom. 
Penrisylvania. 


Roaa  Valley,  Borough  (Delawara 
County)  (FEMA  docket  No.  7058) 

Rk^  Creek 

At  dowrtstream  corporate  Hmits 

At  upstream  corporate  kmits  

MafM  avaUable  tor  Inspection  at  the 
Borough  Office,  Old  MM  Lane,  Rose 
Valley,  Permsytvanta. 


Sprlngfletd,  TotimaMp  (Oaiawara 
County)  (FEMA  docket  Na  7058) 

Cnjm  Creek  (Lower  Reach): 

At  downstraam  aUa  oi  WaMnglord 

Road 

At  Paper  Mil  Road 

Township  Ottlca.  50  Powal  Road, 
opdn^aM,  Pannay^rania 


iOepthin 

feet  atx>ve 

ground. 

'blevaiion 

in  feet 

(NGVD) 


•30 
•35 


•29 
•34 


•86 


•87 


•67 
•100 


•73 
•68 
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Proposed  Base  (100-year  )  Flood 
Elevations— Continued 


Source  o!  flooding  and  locatkx) 


SwwIiMnor*,  Borough  (D*tewara 
County)  (FEMA  docMt  Na  705S) 
Cwm  CrBsk: 

Approximately  0.36  mHe  upstream 

0«  CONBAIL  

At  upstream  cxxporale  Umits  

Map*  avatlabte  for  Inapectlon  at  tt>6 
Bonxjgh  Oltice.  121  Parte  Avenue, 
^(•■rttirTxxe.  Perwisytvarjla. 

Thontbury,  Townehip  (Delaware 
County)  (FEMA  docket  No.  7058) 

Chaster  Creak: 

At  downstream  corporate  limits 

At  confluer>ce   with   East   Branch 

Chester  Creek 

East  Br9nct\  Chester  Creek: 

At  confluence  with  Ctiester  Creek  .. 

Approximately    750"    upstream    o( 

confluence  with  Chester  Creek  ... 

East  Branch  Chester  Creek  Tributary. 

At  confluence  viHth  Chester  Creek  .. 

Approximately  400  feet  upstream 

oi  confluence  with  Chester  Creek 

Map*  avatlat)!*  loc  Inapection  at  (he 

ThomtKiry  Township  Han.  754 
Cheyney  Road,  Cheyney.  Pennsylva- 
nia. 

Trainer,  Borough  (Delaware  County) 

(FEMA  docket  Na  705«) 
Marcus  Hook  Creek: 

Upstream  side  o»  U.S.  Route  13  .... 
Approximately     220     (eel     down- 
stream ol  CONRAIL 

Map*  available  for  inapection  at  the 
Borough  CXfica,  9th  and  Main 
Streets.  Ttaioer.  Pennsylvania. 

Upland,* Borough  (Delaware  County) 

(FEMA  docket  Na  7056) 
Chester  Creek 

CSX  Transponailon,  approxlmateiy 
50  leet  upstream  ol  Interstate 

Route  95  „ 

Approximately  1 .300  ieel  upstream 

ol  Upiand  Road 

Maps  available  (or  Inspection  at  the 
Borough  Oflice,  Main  Street  and  Cas- 
tle Avenue.  Upland.  Pennsylvania. 


lipper  Oart>y,  TownstUp  (Delaware 
County)  (FEMA  docliat  Na  7058) 
Cobbs  Creek: 

At  downstream  corporate  Imlt  (ap- 
proximatety    200*    upstream    ol 

Baltimore  Pike) 

At  upstream  co<porate  limits  (U.S. 

Route  1) 

NaylorsRurc 

At  confluence  with  Cobbs  Creek  .... 

Approximately  110"  dowT»lream  rt 

CtHirch  tjiie  

Mapa  available  for  Inapection  at  ttw 

Upper  Darby  Township  HaN,  100 
Garrett  Road,  Upper  Dartjy.  Penn- 
sylvania. 


tOeplhin 

feel  above 

ground. 

'Elevation 

In  (eel 

(NGVD) 


•71 
V3 


•151 
•204 
•204 
•204 
•156 
•156 


•11 
•14 


•26 
•28 


•53 

•129 

•56 

•56 


Proposed  Base  (100-year  )  Flood 
Elevations— Continued 


Source  ol  flooding  and  localfon 


vmowM 


Roanoke,  CNy  (Independent  City) 
(FEMA  ckxliet  Na  7056) 

Roanoke  fl^ver 

At  confluerK»  ol  Tinker  Creek 

At  i;cstream  corporate  limits  

Tinker  Creek: 

At  confluence  with  Roanoke  River  . 
Approximately    950    (eet    down- 
stream ol  SUie  Route  601  

Glade  Creek: 

Approximately    1,700    (eet    dowrv 
stream  of  Gus  W.  NkAs  Bouie- 

vaid 

Approximately  300  feel  upstream 

corporate  limits - 

GlaOe  Crsak  Tnbutary  A: 

At  coofluenre  with  Glade  Creek 

Approximately  450  feel  upstream 

o(  Sprtrtglree  Drive 

Uck  Run: 

At  corrfluence  with  Tinker  (^eek  .... 
Approxlmateiy  500  feet  upstream 

of  Sioux  Rklge  Road 

Trout  Run: 

Approximately  C.5  mile  upstream  of 

confluence  with  Uck  Run 

Approximately     130     feel     dowrv 

stream  of  7th  Street 

Trout  Run  (Bypass  Channel): 

At  confluence  with  Trout  Run 

At  5th  Street  

Can/ln  Creek: 

At  conliuerx:e  with  Tinker  Creek  .... 

At  upstream  corporate  limits  

West  Fork  Carvin  Creek 

Approximately     750     (eet     down- 
stream ol  Slate  Route  118  

Approximately  50  leet  dowrtstream 

of  State  Route  118 

Gamard  Branch: 

Ai  confluerx^  with  Roanoke  River  . 

Approximately  25  (eet  downstream 

o(  confluence  of  Crum  Spi1r>g 

Branch 

Gamard  Branch  Tributary: 

Approximately  250  (eet  upstream 
of     confluerx^e     with     Gamard 

Branch _ 

At  upstream  corporate  limits  

Cnjm  Spnng  Branch: 

Upstream  skle  of  Garden  City  Bou- 
levard   

Approximately    650    feet    down- 
stream of  Tipton  Avenue  

Ore  Branch: 

At  confluertce  with  Roanoke  River  . 
Al  confluence  of  Ore  Branch  Tribu- 
tary   ;. 

Ore  Branch  Tritxjtary: 

At  confluence  with  Ore  Branch  

Approximately  1 ,000  (eet  upstream 

o(  Grtftin  Road 

Muiray  Run: 

Approxintataiy  1,300  (eel  upstream 
of    confhierx»    with     Roanoke 

River _. 

Approximately  50  feet  downstream 

of  Ogden  Road  

Peters  Creek: 

At  confluence  wrfth  Roanoke  River  . 
Approxinulely  50  ieel  upstraam  of 
State  Route  780  (Cove  Road)  ..„ 
Peters  Creek  Tributary  C: 


tOeplhln 

leet  above 

around. 

'Elevation 

In  feet 

(NGVO) 


•907 
'962 

•907 

•986 

•916 
•942 
•929 
'995 
•920 
•1,106 

•925 

'940 

'925 
•933 

•984 

•1,035 

•1.042 

•916 

•977 


•939 
•967 


•979 
1,048 

•938 
•1.062 
•1.062 
•1.123 

•941 
•1.061 

•968 
•1.062 


Proposed  Base  (100-year  )  Flood 
Elevations— Continued 


Source  of  flooding  and  kx:ation 


At  confloerxM  with  Peters  Creek  .... 
Approximately  70  (eet  upstream  ol 

Green  Ridge  Ro^d 

Murdock  C'oek: 

At  commence  with  Mudltek  Creek  .. 
Approximately  0.42  mile  upstream 

of  Deyerte  Road 

Mudlick  Creek: 

Approximately  1,000  leet  upstream 
ot    confkjence    with    Roar>oke 

River 

Approximately    1,700    (ee    dowrt- 

slream  o(  Halevan  Road 

Bamhardt  Creek: 

At  confluence  with  RoarKtke  River  . 
Approximately     120     (eet     dowrv 

slream  of  State  Route  419  

Mapa  available  for  inspection  at  the 
Oflice  o(  the  City  Er>gineer.  215 
Church  Street.  Roanoko.  Virginia. 

Roanoite  County  (unincorporated 
areas)  (FEMA  docket  No.  7058) 
Roanoke  River. 

Al  downstream  County  boundary  ... 
Approximately  700  (eet  upstream 

of  US  Routes  11  &  460  

Back  Creek: 

Al  confluerK»  wiith  Roanoke  R'ver  . 
Approximately  2,000  leet  upstream 

o(  Moonifght  l.ane  

Tirtker  C'eek: 

Al  confluer>ce  o(  Carvin  Creek  

Al  upstream  County  boundary  

Glade  Creek: 

At  trie  City  o(  Roanoke  corporate 

limits 

At  upstream  County  bourxJary  

Gtade  Creek  TrHx/tary: 

At  confluence  with  Glade  Creek 

Approximately  500  (eet  upstream 

ol  State  Route  609 

Cook  Creek 

At  con(luerK«  with  Glade  Creek 

Al  ups'ream  County  txxirxiary  

Carvin  Creek 

At  confluence  with  Tinker  Creek  .... 
Approximately  300  feet  upstream 

of  Interslale  Route  81  

Oeer  Branch: 

Approximately  50  feel  upstream  ot 
confluence     with     West     Fork 

Cafvin  Creek  

Approximately  0.44  mile  upstream 

ol  State  Route  117 „ 

Ore  Branch  Tributary: 

At   downstream  City  of  Roanoke 

corporate  limits 

At  upstream  Oty  of  Roanoke  cor- 
porate limits 

Murray  Run: 

Approximately  50  (eet  downstream 

ot  Ogden  Road  

Approximately  1.150  feel  upstream 

of  Cravirford  Road 

Pefors  Creek:  , 

Approximately  50  feel  upstream  of 

State  Route  780 _ 

Approxin^dly  50  feet  downstream 
o(    the    confluerx»    of    Peters 

Creek  Trtxjtartes  A  and  B 

MudSck  Creek  Tributary: 

At  confluence  wUh  Mudlick  Creek  .. 

Appioximately   540   Ieel   upstream 

of  State  Route  1652 


♦Depth  in 

feet  at>ove 

Ground. 

'tievatxjn 

In  feet 

(NGVD) 


'1.027 

•1.062 

•981 

'1,076 

•930 
•1.025 

'982 
'1.046 


'810 
'1.184 

'810 

•1,567 

'984 
•1,103 

•938 
•999 

•963 

'1.047 

•990 
'1.025 

'984 

•1.058 

•1,009 
'1.077 

•1,081 
'1.099 

•1.061 

•1,114 

'1,062 

•1.102 
•1,071 
'1.028 
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Proposed  Base  (100-year  )  Flood 
Elevations— Continued 


West  MudHck  Creek: 

At  confluence  wttti  Mudllcfc  Creek  .. 
Approximatety  50  feet  upstream  01 

McVitty  Road 

Bamhairn  Creek: 

Approximatety  120  feet  upstream 

ol  Stale  Route  419 

Approximately  0.89  miie  upstream 

of  State  Route  686 

Masory  Creek: 

Approximatety     200     feat     down- 
stream oi  Interstate  Route  81  

Approximatety     100    feet    dovwv 

stream  of  State  Route  699  

Jumping  Run: 

At  confluence  witfi  Iwlason  Creek  ... 
Approximately  0.65  mile  upstream 

of  State  Route  740 

Dry  Branch: 

Approximately     150    feel    dowrv 

stream  of  Interstate  Route  81  

Approximately  480  feet  upstream 

of  Frosty  Lane „ 

Stypes  Branch: 

At  State  Route  777 

Approximatety  1.1  miles  upstream 

of  State  Route  793 „.... 

Back  Creek: 

At  the  confluence  with  Back  Creek 
Approximatety   100  feet  upstream 

of  U.S.  Route  220 

West  Fork  Carvin  Creek: 

Approximatety  1,050  feet  upstream 

of  confluence  with  Carvin  Creek  . 

Approximately  1.2  mile  upstream  of 

State  Route  1832 

WoV  Creek: 

At  confluence  with  Roanoke  River  . 
Approximately  1,750  feet  upstream 

of  State  Route  651 

Peters  Creek  Tributary  C: 

Appfoxinwtety  75  feet  upstream  of 

Green  Ridge  Road 

Approximately  125  feel  upstream 

of  State  Route  1536 

Peters  Creek  Tributary  A: 

At  confluer>ce  with  Peters  Creek  .... 
Approximatety  90  feet  upstream  of 

State  Route  1404 

Peters  Creek  Tributary  B: 

At  confluence  with  Peters  Creek  .... 
Approximatety  0.4  mile  upstream  of 

confluence  with  Peters  Creek 

Sac*  Creek  Tributary  A 

At  the  connuence  with  Back  Creek 
Approximately  60  feet  upstream  of 

State  Route  904 „ 

Matttns  Creek: 

At  the  confluence  with  Back  Creek 
Approximately  1.1  miles  upstream 

of  State  Route  1790 

ButlHoltow: 

Approximately  340  feat  upstream 
of  the  confluence  with  Roanoke 

River 

Approximately  600  feel  upstream 

of  State  Route  640 

Gamard  Branch  Tributary: 

Approximately  1.280  feet  upstream 
of    confluence    wHh    Gamard 

Branch 

Approximately  0.53  mHe  upstream 
of    confluence     with     Gamard 

Branch „ 

MudKck  Cnek 


tOepthin 

leet  above 

grourtd. 

'Elevatk>n 

miaet 

(NOVO) 


•1,050 
'1,096 

•1,056 
•1.441 

•1,089 
•1,274 
•1,192 
•1,266 

•1.144 
•1,275 
•1,115 
•1.385 
•960 
•1,162 

•1.003 

•1.154 

•896 

•1.203 

•1,062 
•1,174 
•1.103 
•1,221 
•1.103 
•1,125 
•1,128 
•1,169 
•1.461 
•1,590 

•1,055 
•1,120 

•967 
•1,020 


Proposed  Base  (100-year  )  Flood 
Elevations— Continued 


Source  of  Ihjoding  and  k>cation 


Approximately  90  leet  downstream 

of  State  Route  682 

Approximately  0  66  mHe  upstream 

of  State  Route  1796 

Uttte  Back  Creek: 

At  confluence  with  Back  Creek  

Approximately   120  leet  upstream 

ol  Slate  Route  670 

Maps  available  for  Inapection  at  the 
Department  ol  Engineering  and  In- 
spectwns,  3738  Brambleton  Avenue 
SW.,  Roanoke,  Virginia 


Salem,  CHy  (IndepwKtem  city)  (FEMA 
docket  No.  7058) 

Roanoke  River 

Approximately    400    feet    down- 
stream ol  Bernhardt  Creek 

Approximatety     100     leet     down- 
stream of  Diuguids  l.ar>a 

Mason  Creek: 

Approxknately  0.47  mile  upstream 
ol    confluence    with    Roanoke 

River 

Approximately    200    leet    down- 
stream of  Interstate  Route  81  

GIsh  Branch: 

At  confluence  with  Mason  Creek  ... 

Approximatety  900  feet  upstream 

of  State  Route  311  (Thom(Mon 

Memorial  Drive) 

Bomnan  Holtow: 

At  confluerwe  with  Roanoke  River  . 
Approximately  80  feel  upstream  of 

Bent  Ridge  Road  

Williams  Branch: 

Approximately  600  leet  upstream 
of    confluence    with    Roanoke 

River 

Approximately  1 ,850  leet  upstream 
of   most   upstream  crossir^   ol 

Walnut  Road  .._ 

Snyder  Branch: 

At  confluence  with  Williams  Branch 
Approximately  250  feet  upstream 

of  High  Street 

Twetve  O'CkJck  Branch: 

At  confluence  with  Roanoke  River  . 
Approximatety  345  feet  upstream 

ol  Smythe  Road „. 

High  School  Branch: 

At  confluer>ce  with  Roanoke  River  . 
Approximatety  70  leet  upstream  of 

Goodwin  Avenue 

BamhanJt  Creek 

At  cor>fluerx»  with  Roanoke  Rtver  . 
Approximately  900  leet   upstream 
of  Norloik  and  Western  Railway  . 
ButtHoUow: 

Approximately  400  leet  upstream 

ol  U.S.  Routes  11  4  460  

Approximately    200    leet    down- 
stream   ol    upstream   corporate 

limits „ 

Paint  Bank  Branch: 

At  confluence  with  Cole  Hollow 

Brook 

Approximately    250    feet    down- 
stream   of    upstream   corporate 

limits 

Cole  HoUow  Brook: 

At  confluence  with  Roanoke  River . 

Approximatety  600  leet  upstream 

ol  Uchea  Road 


tl^epthln 

teei  atx}ve 

around. 

•EievatkNi 

In  feet 

(NOVO) 


•1,004 
•1,253 
•1.316 
•1,667 


•981 
•1,050 

•987 
•1.069 
•1.029 

•1.188 
•1,003 
•1,131 

•1,007 

•1,181 
•1,036 
•1,162 
•1,020 
•1,207 
•1,028 
•1,133 
•982 
•992 

•1,079 

•1.133 

•1,036 

•1.131 
•1,032 
•1,083 


Proposed  Base  (IOO-year  )  Flood 
Elevations— Continued 


Source  o4  floodbig  and  kicatKin 


Dry  Branch: 

At  confluence  with  Roanoke  River  . 

At  upstream  corporate  limits  

Maps  available  lor  Inspection  at  the 
OKice  ol  the  BuiMing  Official,  114 
North  Broad  Street,  Salem,  Virginia. 


Vimon,  Town  (Roanoke  County) 
(FEMA  docket  Ha.  7056) 

Roanoke  River 

At  confluence  of  Wolf  Creek  

At  confluence  ol  Tk^ker  Creek 

Glade  Creek: 

At  confluetKe  with  Tinker  Creek  .... 
Approxi»T«iely  80  leet  upstream  ol  con- 
fluence ol  Glade  Creek  Tributary 

Won  Creek: 

At  confluerK:e  with  Roanoke  River  . 

Approximately  1.160  feet  upstream 

ol  State  Route  24,  west  bound 

lane  „ 

Tinker  Creek 

At  confluerKs  with  Roarwke  River  . 
Approximately    1,500    leet    down- 
stream ol  U.S.  Routes  460  and 
221  

Maps  available  for  Inspection  at  the 

Office  ol  the  BuikJing  Official.   311 
South  PoUard,  Venion,  Virginia 

WEST  VmOINIA 


Putnam  County  (Uitincorporatad 
areas)  (FEMA  docket  No.  7042) 
Poplar  Fork: 

Immediately  upstream  ol  imerstate 

Route  64  

Approxln\ately  800  feel  upstream 

of  county  routes  60  and  6 

Crooked  Creek: 

At  confluence  with  Poplar  Fork  

Approximatety  1.200  leet  upstream 

of  County  Route  33 

Western  Tributary  (o  Poplar  Fork 

At  confluence  with  Poplar  Fork  

Approximately  800  feet  upstream 

ol  Maple  Lane _ 

Crooked  Creek  OverHow: 

At  the  conlkience  wHh  Crooked 

Creek 

Approximalely  1,100  feet  upstream 
of  confluence  wUh  Crooked 
Creek 

Mapa  availaMt  for  Inspection  at  the 

Putnam  County  Planning  Commis- 
sion, Putnam  County  Courthouse, 
Courthouse  Drive.  WInfiek).  West  Vir- 
ginia. 

WISCONSIN 


Outagamie  County  (unlrKorporaied 
areas)  (FEMA  docket  Na  7057) 

Uud  Creek 

Just  upstream  of  County  Route  BB 
At  confluence  of  Mud  Creek  Tribu- 
tary 2 

kkJd  Creek  Triiutary  2: 

At  confluervx  «Mi  Mud  Creek  

Approximately  0.4  mUe  upstream  ol 

Marquette  Street 

Mud  Creek  Tnbutary  (badamler  from 
FoxRt^er): 


tOeplhin 

leet  above 

ground. 

•Elevation 

In  leet 

(NGVD) 


•1,013 
•1,144 


•896 
•907 

•916 

•929 

•896 

•1.060 
•907 

•921 


•652 

•735 
•670 
•718 
•678 
•690 

•675 

•691 


•745 
•759 
•759 

•791 
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PROPOSED  Base  (ioo-year  )  Flxxm 
El£VAT)Ons— Continued 


•Oapthin 

taalabova 

Soma  of  Ooodng  and  kxallon 

ground. 
*Ba«iMlon 

Inlaat 

(NOVO) 

JUM  UfMtTMm  0(  County  RouM  BB 

•743 

A()ptoidmaMy  1,200  Htt  i^Mttmm 

of  County  Roula  B8 

•743 

Map*  awaHaMa  ter  Inapadlon  at  tha 

County  Zoning  AdrnMatmSon,  410 

South  Wakwl  SIraat.  AppMon,  Wla- 

oonsin. 

riVI%W  MMHPiy  lUHHIbVipUiOTW 

araaa)  (FEMA  dockat  Mo.  TOM) 

ItttMeCf&ak 

Juat  upatraam  of  Mam  Straal 

•1,034 

Jual  downalraam  of  RaibMd  Stiaai 

•1.069 

Si  CroteAfMT 

About    7,500    faal    upatrawn    of 

fnoi^ » ».. 

•861 

At  county  boundary  .        

•682 

South  Fotk  Klnf^cknUc  f»i9r 

About  2.000  iaai  dowmatraam  of 

Stata  HigtNNiy  65 

•889 

Juat  downairaam  of  Stala  KHglxrwy 

65 _       ..    _ 

•996 

Juat  upatraam  of  State  Highway  65 

•1,002 

About  3,000  ieat  upat/aam  of  S:aia 

Highway  66  

•1  018 

Miss/ss^flfvar 

About  1,2  maaa  downtraam  of  con- 

fluenoa  of  Ruah  Rivar 

'682 

About  2A  mNaa  upatraani  of  con- 

fluenca  of  Ruah  Rivaf 

•682 

Mapa  avaitaWa  for  Inapactlon  at  tha 

Pterca  County  Coudhouaa.  EUawoilh. 

Wlaoonaki. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insuraiice"J 

Dated:  May  13, 1993. 
Franda  V.  SeUly. 

Deputy  Administrator,  Fodorai  Insurance 
Administration. 
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FEDERAL  COMyUNlCATlONS 
COMMISSION 

47  CFR  Pvt  97 

(PR  Doctol  Na  92-154;  FCC  B»-218] 

Inclusion  of  Novice  Class  Operator 
License  Exatnitwtlons  in  tt>e  Voiunteer- 
Exatniner  Coordinator  Examination 
Systetn 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rules. 

gUMMAWY:  Novice  Class  operator  license 
examinations  were  previously  under  the 
ad  hoc  Novice  system.  This  action 
places  them  under  the  volunteer- 
examiner  coordinator  (VBQ  system.  It 
also  provides  that  General  Class 


licensees  may  administer  examinations 
to  Technician  Qass  as  well  as  to  Novice 
Class  examinees.  The  rule  change  is 
necessary  in  order  to  standardize  and 
simplify  the  license  qualification 
process.  Inclusion  of  Novice 
examinations  in  the  VEC  system 
eliminates  the  confusion  that  now  exists 
because  two  different  systems  are  used. 

EFFECTIVE  DATE:  July  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau.  Washington.  DC  20554. 
(202) 632-4964. 

SUPPLEMEKTARY  INFORMATION:  This  is  a 
summary  ci  the  Commission's  Report 
and  Order,  adopted  May  3, 1993,  and 
released  May  14, 1993.  The  complete 
text  of  this  Commission  action, 
including  the  rule  amendments,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  239).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  Report  and  Order, 
including  the  rule  amendments,  may 
also  be  purchased  from  tha 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  (ITS.  Inc.).  2100  M  Street  NW..  suite 
140,  Washington,  DC  20037. 

The  action  taken  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C.  3501- 
3520,  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  record  keeping,  labeling, 
disclosure,  or  record  retention 
requirements  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

Summary  of  Report  and  Order 

1.  The  Amateur  Service  Rules  have 
been  amended  to  place  the 
responsibiUty  for  the  preparation  and 
administration  of  entiy-level  Novice 
Class  operator  license  examinations 
under  the  volunteer-examiner 
coordinator  (VEC)  system.  The  Novice 
Class  examinations  were  previously 
under  the  ad  hoc  Novice  system.  The 
Commission  said  the  action  was  taken 
in  order  to  standardize  and  simplify  the 
Ucense  qualification  process.  The 
Commission  abo  said  that 
administering  all  amateur  operator 
license  examinations  under  the  superior 
VEC  system  will  avoid  the  confusion 
that  currently  exists  because  of  the  two 
different  systems.  Further,  the  amateur 
service  Ucense  application  (Form  610) 
can  be  streamlined  by  the  elimination  of 
the  separate  certifications  by  volunteer 
examiners  (VEs)  administering  Novice 
examinations  under  the  Novice  system. 


2.  The  amended  rules  also  pwmit 
VECs  and  VEs  to  recover  their  out-of- 
pocket  costs  for  coordinating  and 
administering  Novice  examinations.  The 
VECs  and  VEs.  however,  when  using  the 
examination-by-examination  method, 
can  elect  not  to  recover  such  out-of- 
pocket  costs. 

3.  Fiuther,  the  amended  rules  specify 
that  General  Class  licensees  may 
administer  examinations  to  Technician 
Class  as  well  as  to  Novice  Class 
licensees. 

4.  The  amended  rules  are  set  forth  at 
the  end  of  this  document. 

5.  The  amended  rules  are  issued 
under  the  authority  of  47  U.S.C 
154(014)  (A).  (B).  and  0).  154(i).  and 
303(r). 

List  of  Subjects  in  47  CFR  Part  97 

Examinations,  Radio.  Volunteers. 

Federal  Cominumcations  Commission. 

Donna  R.  Searcy, 

Secretory. 

Amended  Rules 

Part  97  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat  1066. 1082,  as 
amended;  47  U.S.C  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1 1G5,  as     ' 
amended;  47  U.S.C  151-155.  301, 609, 
unless  otherwise  noted. 

2.  Section  97.507(c)  is  revised, 
paragraph  (d)  is  removed,  and  paragraph 
(e)  is  redesignated  as  paragraph  (d)  to 
read  as  follows: 

1 97^7    Preparing  an  exantination. 

(c)  Each  telegraphy  message  and  each 
written  question  set  administered  to  an 
examinee  for  an  amateur  operator 
Ucense  must  be  prepared,  or  obtained 
from  a  suppUer.  by  the  administering 
VEs  according  to  instructions  from  the 
coordinating  VEC. 

3.  Section  97.511  is  revised  in  its 
entirety  to  read  as  follows: 

197.511    AnwtetM- operator  iioenee 
examination. 

(a)  Each  session  where  an 
examination  for  an  amateur  operator 
Ucense  is  administered  must  be 
coordinated  by  a  VEC.  Each 
administering  V£  must  be  accredited  by 
the  coordinating  VEC 

(b)  Each  examination  must  be 
administered  by  3  VEs.  each  of  whom 
must  hold  an  FCC-issued  amateur 


IMI 
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(^Matar  Hcenas  of  Abe  daat  «(>ecifiMl 
below: 

(1)  For  a  Novice  orTedmidan  Qasa 
operator  license  examination,  the 
administering  VEs  most  held  Amalem- 
Extra.  Advanced,  or  General  Class 
operator  licenses;  and 

(2)  For  a  General.  Advaoced,  or 
Amateur  Extra  Class  operate  Ikenee 
examination,  the  administoring  VEs 
mast  hold  Amataur  Extra  Class  operator 
lioenBas. 

(c)  The  administering  VEs  must  make 
a  public  announcement  before 
administering  an  examination  for  an 
amateur  operator  license.  The  number  of 
candidates  at  any  oyminiiHnii  may  be 
limited. 

(d)  The  administering  VEs  must  issue 
a  CSCE  to  aa  examinee  ¥fho  scores  a 
passing  grade  on  an  examination 

element. 

(e)  Within  10  days  of  the 
administration  of  a  sucxiessful 
examination  fot'  en  amateur  operator 
licansa.  the  administering  VEs  must 
submit  the  application  to  the 
coordinating  VEC.  If  telegraphy  element 
ciadit  is  ckimed  under  §  97.505(aK5). 
the  physician's  certification  and  the 
patient's  release  on  the  license 
application.  Form  610,  miait  be 
completed. 

f97.51S    (RaawvadandRaaarva^ 

4.  Section  97.513  is  removed  and 
reserved. 

5.  Section  97.521(c)  i»  revised  to  read 
as  follows: 

187.521    VEC  quaUflcatlona. 

(c)  Agree  to  coordinate  examinations 
for  any  class  of  amateur  operator 
lioense; 


6.  Section  97.SZ7  is  amended  by 

revising  paragraph  (a),  by  removing 
paragraph  (ci,  and  by  redesignating 
paragraphs  (d)  through  (g)  as  paragraphs 
(c)  through  (f)  to  read  as  follows: 

%»J6i7    '*-^'— -rt-nmt  fnr  i^funaas 

(a)  VEs  and  VECs  may  be  reimbursed 
by  examinees  for  out-of-pocket  expenses 
incurred  in  preparing,  processing, 
administering,  or  coordinating  an 
examination  for  an  amateur  operator 
license. 
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DERAimiENT  OF  COMMERCE 

HMtofMl  Ocaank  and  AtmoaphMte 
Admlalatntioa 

50CFRPart216 
[Docket  Ma.  921227-2327) 

Taidog  and  imporUim  of  Marina 
Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACnON:  Interim  final  rule. 

SUMMARY:  NMFS  is  issuing  regulations 
to:  implement  a  program  to  reduce 
dolphin  mortality  by  U.S.  purse  seine 
vessels  intentionally  setting  on  dolphins 
incidental  to  tuna  fishing;  require  purse 
seine  vessels  of  greater  than  400  short 
tons  (362.8  metric  tons]  carrjing 
capacity  to  operate  under  valid  operator 
and  vessel  certificates  of  indusion  if 
any  f)art  of  their  fishing  trip  indudes 
the  eastern  tropical  Pad  fie  Ocean  [ETP); 
and  implement  certain  portions  of  the 
recently  enacted  International  Dolphin 
Conservation  Act  of  1992  <IDCA).  These 
regulations  implement  a  multilateral 
agreement  (Agreement)  entered  into  by 
the  United  States  and  certain  other 
fishing  nations  at  the  annual  meeting  of 
the  Inter- American  Tropical  Tuna 
Commission  (lATTC),  June  16-18, 1992 
(lATTC  Annual  Meeting)  consistent 
with  the  IDCA. 

EFFECTIVE  DATE:  This  interim  final  rule 
is  effective  May  19, 1993. 

Comments  on  the  interim  final  rule 
must  be  received  or  postmarked  on  or 
before  July  19, 1993. 
ADDRESSES:  Comments  should  be  sent 
to,  and  supporting  documents 
referenced  in  this  preamble  are  available 
from:  Dr.  Gary  Matlock.  Acting  Director, 
Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd.,  suite  4200.  Long  Beach. 
CA  90802-4213.  TEL  310/980-4000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Thompson.  Assistant  to  the 
Regional  Director,  Southwest  Region, 
NMFS,  501  W.  Ocean  Blvd..  suite  4200. 
Long  Beach,  CA  90802-4213,  TEL  310/ 
980-4000. 

SUPPtiMENTARY  INFORMATJOM: 

Background 

Schools  of  yellowfin  tuna  frequently 
swim  beneath  schools  of  dolphin  in  the 
ETP.  Fidiermen  have  used  this  unique 
relationship  by  searching  for  and 
herding  dolphins  to  capture  the 
yellowfin  tuna  swimming  below,  most 
often  by  use  of  a  purse  seine  net. 
Fishermen  encircle  the  dolphins  with 
tba  «at  writh  the  intent  of  capturiitg  the 
tima  and  retaasing  the  dolphins. 


Unfivtuaately,  dolphias  fraquaalljr 
becocBa  entangled  in  the  oat,  andaaa 

injured  or  killed. 

The  U.S.  GovemnaBt  has  natahliahod 
regulations  that  require  domeatic 
fishermen  to  have  100-paicent  obaarvpr 
coverage,  to  eqidp  their  vessels  with 
spedaldolphin  aafety  gear  and  to  follow 
certain  praoadaraa  for  releasing 
dolphins.  Under  those  renilatiana.  the 
inddental  dolphin  mortality  in  the  U.S. 
tuna  purse  seine  fleet  has  decraaaad 
from  an  aatimatad  400,000  per  yaar  in 
the  early  19708  to  an  observed  439 
mortahties  in  the  1992  fishing  year. 
While  there  was  a  substantial  decline  in 
the  nuix^)er  of  U.S.  purse  seine  vessels 
operating  in  the  ETP  during  that  period, 
the  required  dolphin  protection 
equipment  and  procedures  attablished 
have  led  to  a  decrease  in  the  evengt 
dolphin  kill-per-set  to  a  level  near  one 
dolphin-per-set. 

While  the  U.S.  dolphin  mortaUty  was 
declining,  the  tuna  fishing  effort  and 
dolphin  mortality  of  other  nations 
fishing  in  the  ETP  increased  markedly. 
By  the  mid-1980s,  foreign  tuna 
fishermen  wore  killing  three  or  four 
times  the  number  of  dolphins  killed  by 
U.S.  fishermen.  This  led  Congress  to 
focus  on  a  multilateral  approach  to 
limiting  dolphin  mortaliiies  in  this 
fishery.  Section  104(h)(2)(B)(vi)  of  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended  Ln  1988  required 
the  implementation  of  vessel 
performance  standards  to  maintain  the 
diligence  and  proficiency  of  certificate 
holders  in  the  use  of  the  best  marine 
mammal  safety  techniques  and 
equipment  that  are  economically  and 
technologically  practicable.  Those 
performance  standards  were 
implemented  as  an  interim  final  rule  on 
May  17, 1990  (55  FR  20458).  The  1988 
amendments  also  directed  the  Secretary 
of  Conunerce,  through  the  Secretary  of 
State,  to  negotiate  and  enter  into 
InterQational  arrangements  for  the 
conservation  of  marine  mammals  taken 
incidentally  in  the  course  of  harvesting 
yellowfin  tuna  with  purse  seines  in  the 
ETP,  to  include  provisions  for: 

(1)  Cooperative  research  into 
alternative  methods  of  locatmg  and 
catching  yellowfin  tuna  that  do  not 
involve  the  taking  of  marine  mammals; 

(2)  Cooperative  research  on  the  status 
of  affected  marine  mammal  populations; 

(3)  Reliable  monitoring  of  the  number, 
rate,  and  species  of  marine  mammals 
inddentally  taken  by  vessels  of 
harvesting  nations; 

(4)  Limitations  on  inddental  take 
based  upon  tha  best  scientific 
information  available;  and 

(5)  The  use  of  the  best  marina 
mammal  safety  techniques  and 
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equipment  that  are  economically  and 
technologically  practicable  to  reduce  the 
incidental  kill  and  serious  injury  of 
marine  mammals  to  insignificant  levels 
approaching  a  zero  mortality  and 
serious  injury  rate. 

The  Multilateral  Agreement 

On  April  21-22. 1992,  a  Resolution 
was  agreed  to  at  a  Special  Meeting  of  the 
lATTC  to  adopt  a  multilateral  program 
with  the  objectives  of:  (1)  Progressively 
reducing  dolphin  mortality  in  the  ETP 
to  levels  approaching  zero  through  the 
setting  of  annual  dolphin  mortality 
limits  (DMLs):  and  (2)  seeking 
ecologically  sound  means  of  capturing 
yellowTin  tana  in  the  ETP  at  a  level  that 
will  permit  maximum  sustained  catches 
year  after  year,  and  to  limit  or  eliminate 
the  mortality  of  dolphins  in  the  ETP.  An 
annual  incidental  DML  was  established 
for  the  international  fleet  for  each  of  the 
years  1993  through  1999,  as  follows: 


Year 

LImrt 
(OML) 

Percentage 
of  best  esti- 
mate of  cur- 
rent popu- 
lations: 
spotted, 
spinner,  and 
comnxxi 
dolphins 

1993  

1994  

1995  

1996  

1997  

1998  

1999  

19,500 

15,500 

12.000 

9,000 

7,500 

6.500 

<5,000 

0.30 
0.24 
0.19 
0.14 
0.11 
0.10 
<0.08 

This  Resolution  was  formally  adopted 
at  the  lATTC  Annual  Meeting  and  an 
identical  Agreement  was  ratified  by  all 
members  of  the  lATTC  and  certain  other 
nations  that  are  not  members  of  the 
lATTC  but  conduct  fishing  operations  in 
the  ETP.  The  Agreement  established  a 
multilateral  framework  for  compliance 
controls,  observer  coverage,  equitable 
assignment  of  DMLs,  and  sanctions  for 
violations  of  the  Agreement  provisions. 
The  Agreement  also  established  a 
Review  Panel  and  a  Scientific  Review 
Board.  Copies  of  the  Agreement  are 
available  from  NMFS  upon  request  (See 
ADDRESSES). 

One  of  the  most  important  aspects  of 
the  program  established  by  the 
Agreement  is  the  Review  Panel, 
established  to  review  and  report  on  the 
compliance  of  all  vessels  participating  . 
in  the  DML  program  and  to  make 
recommendations  to  participating 
nations  for  sanctions  as  appropriate. 
The  Review  Panel  will  be  responsible 
for  compiling  a  list  of  vessels  qualified 
for  a  DML  from  each  of  the  participating 
nations  and  will  assign  a  DML  for  each 


vessel  based  on  the  number  of  vessels 
and  the  established  limit  for  the 
international  fleet  for  the  year,  using  the 
formula  established  by  the  Agreement. 
The  Review  Panel  will  review  reports  of 
all  trips  in  the  ETP  during  the  year  and 
will  identify  any  infractions  of  the 
Agreement  concerning  dolphin 
mortality.  The  Review  Panel  will  then 
notify  each  nation  of  infractions  by 
vessels  under  its  jurisdiction  and  review 
the  actions  taken  by  each  nation  in 
response  to  the  reported  infractions.  In 
an  effort  to  standardize  sanctions  used 
by  participating  nations,  the  Review 
Panel  will  recommend  a  standardized 
set  of  sanctions  appropriate  for  the 
infractions. 

The  Review  Panel  will  also  make 
recommendations  concerning  minimum 
standards  for  fishing  gear,  update  the 
recommendations  in  response  to 
technological  advances,  and  maintain  a 
list  of  vessels  that  carry  the  needed 
equipment  to  reduce  dolphin  mortality. 
The  Panel  will  publish  an  annual  report, 
which  will  review  the  operation  of  the 
program  and  recommend  modifications 
to  the  participating  governments,  and 
summarize  all  identified  infractions  and 
actions  taken. 

The  Scientific  Advisory  Board  will 
assist  the  Director  of  the  L\TTC  in 
matters  regarding  research  to  modify 
current  purse  seine  technology  to  make 
it  less  likely  to  cause  dolphin  mortality 
and  to  seek  alternative  means  of 
capturing  large  yellowfin  tunas. 

Interim  Final  Regulations  To 
Implement  the  Agreement 

Existing  regulations,  found  at  50  CFR 
216.24(d)(1)  through  (d)(3).  establish 
specific  criteri?!  for  operator 
performance  standards.  This  interim 
final  rule  will  implement  the  Agreement 
for  the  U.S.  fleet  in  furtherance  of  the 
objectives  of  sections  104  and  108  of  the 
MMPA.  These  regulations  include 
vessel  performance  standards  intended 
to  further  implement  these  sections  of 
the  MMPA  by  establishing  a 
performance  standard  system  for  U.S. 
purse  seine  vessels,  in  addition  to  the 
operator  performance  standards  already 
established. 

The  vessel  standards  adopted  by  the 
Agreement  are  annual  performance 
standards,  based  on  calendar  years,  for 
the  international  fleet.  Each  party  to  the 
Agreement  is,  therefore,  required  to 
submit  to  the  Director  of  the  lATTC  on 
or  before  October  1,  a  list  of  purse  seine 
vessels  of  carrying  capacity  greater  than 
400  short  tons  (362.8  mt)  under  its 
jurisdiction  that  the  party  believes  will 
set  on  tunas  associated  with  dolphins  in 
the  ETP.  and  for  which  the  party  desires 
to  have  a  DML  assigned  for  the 


following  year.  For  the  United  States  to 
implement  this  requirement,  this 
interim  final  rule  will  require  U.S. 
vessel  owners  to  submit  to  the  Director, 
Southwest  Region,  NMFS  (Regional 
Director),  on  or  before  September  1,  of 
each  year,  the  name  of  each  U.S.  purse 
seine  vessel  greater  than  400  short  tons 
(362. 8mt)  carrying  capacity  for  which 
the  owner  desires  to  obtain  a  DML  for 
the  following  year.  The  Regional 
Director  will  compile  the  list  of  vessels 
requiring  DMLs  and  forward  it  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator),  for 
transmittal  to  the  Director  of  the  L\TTC. 

The  Review  Panel  will  meet  to  assign, 
by  November  1  of  each  year,  a  DML  to 
each  qualified  vessel  of  the  international 
fleet.  For  1993,  each  DML  is  equivalent 
to  19,500,  divided  by  the  total  number 
of  qualified  vessels  from  the  fleets  of  the 
participating  nations.  The  Director  of 
the  lATTC  will  notify  NMFS  of  the 
DMLs  assigned  to  U.S.  vessels  for  the 
following  year. 

Under  the  terms  of  the  Agreement, 
each  nation  may  modify  the  individual 
vessel  DML  either  upward  or  downward 
by  15  percent,  as  long  as  the  total  DML 
for  the  nation  is  not  exceeded.  For  the 
U.S.  fleet,  as  implemented  by  this  rule, 
NMFS  may  make  these  modifications 
based  upon:  (1)  The  vessel's  prior  year 
performance;  (2)  any  planned 
experimental  fishing  under  an 
experimental  operation  waiver  of  50 
CFR  216.24(d)(2)  that  might  result  in 
dolphii)  mortalities;  or  (3)  other  research 
programs  authorized  by  the  MMPA  and 
NMFS  that  might  result  in  dolphin 
mortalities.  The  prior  year's 
performance  might  be  used  to  increase 
a  vessel's  DML  if  the  vessel's  kill-per-set 
is  comparable  to  the  other  vessels  in  the 
U.S.  fleet,  but  the  vessel's  kill-per-ton  is 
anomalously  low.  This  would  indicate 
that  the  harvest  of  yellowfin  tuna  by 
that  particular  vessel  is  very  efficient  in 
terms  of  low  dolphin  mortality,  and  the 
incentive  of  increased  DMLs  would 
encourage  efficient  yellowfin  tuna 
harvesting  while  maintaining  a  low 
incidental  dolphin  mortality.  The  total 
number  of  DMLs  assigned  to  the  U.S. 
fleet  would  not  change  as  a  result  of 
individual  vessel  modifications;  i.e., 
increasing  one  vessel's  DML  would  have 
the  effect  of  decreasing  other  vessel's 
DMLs  to  keep  the  total  U.S.  fleet 
allocation  the  same. 

Any  vessel  that  does  not  use  its  DML 
by  June  1.  or  that  leaves  the  fishery,  will 
lose  its  right  to  use  its  assigned  DML  for 
the  remainder  of  the  year.  All  unused 
DMLs  will  be  returned  to  the  L\TTC  to 
be  reassigned  to  other  vessels.  For  the 
U.S.  fleet.  NMFS  will  determine  if  a 
vessel  has  "left  the  fishery"  for  the 


Federal  fagirfer  /  Vol  58.  No.  95  /  Wednegday.  May  19.  1993  /  Rules  and  Regulations       29129 


ruituunder  erf  the  period  covorbd  by  the 
DML.  A  vessel  that  sinks  will  bo 
mmoved  from  U«e  Sshery,  but  a  dedidan 
oo  a  vessel  that  requireE  extensiv* 
npain  or  a  vessel  that  leaves  the  £TP 
t«i  operate  in  other  oceans  will  require 
an  assessment  by  NKIFS  of  the 
particular  lacts  involved.  NMFS  will 
niiaike  every  effort  to  determine  whether 
a  ycssel  ioteads  to  return  to  the  fifiheiy 
btffore  notL*yiiig  the  lATTC  that  there 
a™  unutilized  D}4Ls  available  as 
a^^gned  to  that  v«8sel,  including 
pBOviding  an  opportunity  loi  the  owner 
ofllie  vessel  to  submit  relevant 
information  and  comments  for 
consideration. 

if  a  U.S.  vessel  is  not  assigned  a  DML 
for  a  full  year,  but  desires  a  DML  for  the 
6-r»onth  period  July  1  to  December  31 
of  that  year,  the  name  of  the  vessel  for 
conitideration  must  be  pro\'ided  to 
NMFS  by  March  15  for  forwarding  to 
the  Director  of  the  LATTC  by  April  1. 
There  is  no  guarantee  that  there  will  be 
DMLs  available  for  vessels  previously 
without  DMLs  tor  this  period.  DMLs 
will  fae  assigned  by  the  L\TTC  from  the 
pojol  of  unused  DMLs  that  have  been 
returned  to  the  lATTC.  Any  unused 
DMLs  in  the  pool  will  be  divided  among 
the  applicants  from  all  nations,  but  a 
DML  to  be  a.ssigned  to  an  applicant  will 
nojt  exceed  50  percent  of  the  DML  for  a 
vefesel  wHh  a  DML  assigned  for  the 
entire  year. 

Under  the  Agreement,  the 
participating  nations  have  agreed  to 
have  100-percent  observer  coverage,  to 
consist  of  at  lea-Jt  50  percent  lATTC 
observers.  Under  this  rule,  observers,  at 
least  50  percent  from  the  L\TTC  and  the 
remainder  from  NMFS,  will  accompany 
all  trips  by  U.S.  vessels  in  the  ETP. 

"Yhe  vessel  operator  will  be 
responsibie  for  determining  the  balance 
of  tbe  vessel's  DML  before  a  vessel 
departs OD  a  Ashing  trip  and  for 
ensuring  that  the  D14L  for  the  vessel  is 
not  exceeded.  The  observer  will  have* 
record  of  th«»  balance  of  the  vessel's 
DML  prior  to  d^arture  for  the  trip,  and 
the  ob8er\'er  records  will  be  available 
during  the  trip,  including  after  each  set, 
so  that  the  vessel  operator  can 
determine  the  balance  of  the  DML 
renetning  at  aay  time.  The  vessaj 
operator  must  cease  deploying  the 
vessel's  purse  seine  nets  to  intentionally 
encircle  dolphins  when  the  vessel's 
DML  is  reached. 

As  described  above,  the  AgreemeBt 
established  a  Kevi»w  Panel  to  monitar 
complianoeljy  each  participating  vessel 
This  rule  nakes  it  dear  tkat  Nt^S  ivill 
consider  the  recommendations  from  the 
Review  Paari  TBgavding  MRCtions  for 
violattionB  of  this  (jrogan  and 
imphnawt  ^am  i»npm™aa»i^iHi?Bt  n 


appropriate.  A  U.S.  purse  teine  vessel 
operating  under  this  program  that  is 
determined  to  have  made  intentional 
purse  seine  sets  on  or  to  encircle 
dolphins  af^er  the  vessel's  DML  is 
reached  will  be  disqualified  for  a  DML 
for  the  following  year,  regardless  of  the 
number  of  mortalities.  The  vessel  owner 
will  be  notified  of  tlie  Review  Panel's 
recommendation  for  sanctions  and  then 
be  provided  e  reasonable  opportunity  lo 
provide  information  on  whether  an 
intentional  sot  was  made  after  the 
vessel's  DML  was  reached — before  a 
final  determination  is  made  by  NMFS. 

Interim  Final  Regulations  To  Require 
All  U.S.  ETP  Tuna  Purse  Seine  Vessels 
To  Have  Valid  Certificates  of  Inclusion 

r^IMFS  is  amending  the  regulations  at 
50  CFR  21f;.24{aK2)  to  require  all  U.S. 
purse  seine  vt^ssels  of  greater  than  400 
short  tons  (362.8  rat)  carrying  capacity 
and  built  after  1960  Xo  operate  under 
valid  oparator  and  vessel  certilicales  of 
inclusion  if  any  part  of  their  fishing  trip 
includes  the  FTP.  This  will  not  alter  any 
of  the  requirements  under  the 
certificates  of  inclusion  program,  nor 
will  it  alter  the  i^Merver  coverage 
requirements.  It  will  provide  NMFS  the 
authority  to  require  observer  coverage 
on  all  purse  seine  vessels  of  greater  than 
400  short  tons  (362.8  mt)  carrying 
capacity  that  may  take  marine  mammals 
in  this  fishery,  either  by  intentional 
encirclement  or  by  incidental 
encounter,  and  provides  procedures  that 
cover  all  instances  of  marine  mammal 
encounters.  For  clarification.  NMFS  is 
including  in  this  regulation  a  definition 
of  "carrj'ing  capacity." 

The  IjilemalMniaJ  Dolphin 
Conservation  Act  of  1932 

On  October  26. 1992.  the  President 
signed  into  law  the  IDCA.  The  IDCA. 
among  other  tilings,  amended  tlie 
MMPA  to  authorize  the  Secretary  of 
State  to  enter  into  intematio.Tal 
agreements  to  establish  a  global 
moratorium  on  the  harvesting  of  tuna 
through  the  use  of  purse  seine  nets 
deployed  on  or  to  encircle  dolphins  or 
other  marine  mammals.  Such  a  global 
moratorium  would  be  of  at  least  5  years 
duration  wid  would  take  effect  March  1, 
1994.  ki  addition  to  the  authorization  to 
enter  into  an  agreement  for  a  global 
morBtorroTB,  the  Act  also  established 
certain  conditions  applicable  to  the  U.S. 
fleet  even  if  no  agreement  is  raaciied. 
This  interim  final  rule  addresses  those 
provicioQs. 


Interim  Final  RegulatioiM  To 
Implement  the  International  Dolphin 
Conservation  Act 

One  provision  of  the  IDCA  prohibits 
U.S.  purse  seine  vessels  from  deploying 
purse  seine  nets  to  encircle  any 
dolphins  if  eastern  spinner  or  coastal 
spotted  dolphins  are  observed  prior  to 
release  of  the  net  skiff.  This  is  somewhat 
more  restrictive  than  the  current 
regulationB,  wtiich  prohibit  U.S.  vessels 
from  deploying  their  nets  to  encircle 
pure  schools  of  eastern  spinner  or 
coastal  spotted  dolphi.-is.  This  interim 
final  rule  amends  the  regulations  to 
reflect  this  change. 

Another  provision  of  the  IDCA 
estabhshed  maximum  dolphin  mortality 
levels  of  1,000  in  1992,  and  800  for  the 
14-month  period  beginning  January  1, 
1993.  This  interim  final  rule,  thp'^efore, 
reduces  the  previously  estabiisluMi 
maximum  annual  marine  mamm&l 
mortality  limit  of  20,500  animals  and 
removes  the  individual  marine  mammal 
species  quotas;  except  that  the 
maximum  allowable  annual  take  of  250 
coastal  spotted  dolphin  [Stenella 
attenuata)  and  429  northern  tropical 
striped  dolphin  [Stenella  coeruJeoalha} 
shall  remain  in  effect.  The  coastal 
spotted  dolphin  annual  quota  is 
established  by  section 
103fh)(2J(B){uiJ(ni)  of  the  MMPA.  The 
annual  quota  for  the  northern  tropical 
striped  dolphia  was  established  by  the 
Assistant  Administrator  to  limit 
mortahties  from  any  given  target  slock 
to  a  maximum  of  50  percent  of  the  1979 
estimated  maximum  replacement  yield 
of  that  sto<.k  (46  FR  42068.  August  19. 
1981).  There  were  no  recorded 
mortalities  of  this  species  during  1989- 
1992  fishing  years.  The  requirements  for 
the  General  Permit  have  also  been 
modified  by  the  IDCA. 

The  maximton  incidental  marine 
mammal  mortalities  established  by  the 
IDCA  were  effective  upon  enactment 
and  take  praoedeiKx  over  any  total  DML 
for  U.S.  vessels  operating  under  tha 
L\TTC  Agreement.  The  U.S.  fioet  is 
therefore  limited  to  an  incidental 
dolphin  raortabty  of  no  more  than  aoo 
during  the  14^aMnth  period  beginning 
January  1.  1993,  even  though  the  DMLs 
assigned  by  the  lATTC  for  the  U.S.  fleet 
are  more  than  that  Ttie  total  incidental 
mortalities  for  the  U.S.  fleot  will  be 
monitored  by  NMFS,  and  U.S. 
fishermen  wiU  be  notified  by 
publication  is  the  Federal  Register 
when  the  quotas  «e  expected  to  be 
reached  or  exceeded. 

In  addition,  minor  revisions  ore  made 
to  §  216.24  (b)  and  W  to  correct 
typographical  errors  and  update  the 
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address  of  NMFS'  Southwest  Regional 
Office. 

Qassification 

To  the  extent  that  this  rule 
implements  the  lATTC  international 
agreement,  it  involves  a  foreign  affairs 
function  of  the  United  States,  and  is  not 
subject  to  the  notice-and-comment  and 
delayed  efl'ectiveness  requirements  of 
the  Administrative  Procedure  Act 
pursuant  to  section  553(a)(1)  of  that  Act. 
This  rule  is  intended  to  implement,  for 
U.S.  fishermen,  the  Inter-Ainerican 
Tropical  Tuna  Commission 
international  agreement,  to  which  the 
United  States  is  a  party.  The  LATTC 
agreement  calls  upon  nations  fishing  for 
yellowfin  tuna  in  the  eastern  tropical 
Pacific  Ocean  to  reduce  the  levels  of 
incidental  dolphin  mortality  to  less  than 
5,000  by  the  year  1999,  beginning  with 
1993. 

This  interim  final  rule  also 
implements  portions  of  the  International 
Dolphin  Conservation  Act  of  1992, 
which  further  restricts  incidental 
dolphin  mortality  by  the  U.S.  fleet. 
These  restrictions  reflect  the  policy  of 
the  United  States  to  eliminate  incidental 
dolphin  mortality  in  the  yellowfin  tuna 
fishery  in  the  eastern  tropical  Pacific 
Ocean.  NMFS  has  concluded  that  there 
is  good  cause,  piusuant  to  5  U.S.C. 
553(b)(B),  to  waive  advance  notice  and 
comment  for  this  rule  because  it  would 
be  contrary  to  public  interest.  Likewise, 
NMFS  finds,  under  5  U.S.C.  553(d).  that 
there  is  good  cause  to  issue  this  rule 
without  a  delayed  effectiveness  period. 
The  intent  of  Congress  is  to  curb  the 
damage  done  to  dolphin  in  the 
commercial  tuna  industry  as  soon  as 
possible.  Furthermore,  a  comment 
period  is  provided  by  this  interim  final 
rule. 

Comments  on  the  interim  regulations 
will  be  considered  if  postmarked  or 
received  before  July  19, 1993.  If  NMFS 
is  made  aware  of  significant  problems  in 
the  administration  of  the  provisions  of 
this  rule,  another  interim  final  rule  may 
be  issued  prior  to  issuance  of  a  final 
rule. 

Since  notice  and  an  opportunity  for 
comment  are  not  required  by  law  to  be 
given  for  this  rule,  preparation  of  a 
regulatory  flexibility  analysis  is  not 
required  by  the  Regulatory  Flexibihty 
Act  and  none  was  prepared.         / 

The  Assistant  Aaministrator  has 
determined  that  this  is  not  a  "major 
rule"  requiring  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  interim  final  rule  will  not  have  a 
cumulative  effect  on  the  economy  of 
$100  milhon  or  more,  nor  will  it  result 
in  major  increases  in  costs  to 
consumers,  indiutries.  government 


agencies,  or  geographical  regions.  No 
significant  adverse  impacts  are 
anticipated  on  competition, 
employment,  investments,  productivity, 
innovation,  or  competitiveness  of  U.S.- 
based  enterprises. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The 
collections,  found  at  50  CFR  216.24(d), 
have  been  cleared  by  OMB.  The  public 
reporting  burden  for  this  continuing 
collection  of  information  is  estimated  to 
average  0.12  houra  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
coUection-of-information  requirements, 
including  suggestions  for  reducing  this 
burden,  to  Steve  Thompson,  Assistant  to 
the  Regional  Director.  Southwest 
Region.  NMFS.  501  W.  Ocean  Blvd., 
suite  4200,  Long  Beach,  CA  90802- 
4213;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  Project  No.  0648-0083. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

List  of  Subiects  in  50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  May  13. 1993. 
Samuel  W.  McKaen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  216  is  amended 
as  follows: 

PART  21 6— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  In  §  216.3,  definitions  for  "carrying 
capacity",  "Dolphin  MortaUty  Limit 
(DML)",  "land"  or  "landing",  and  "trip" 
are  added  in  alphabetical  order,  to  read 
as  follows: 

1216.3    DefinMoM. 


maximum  amount  of  fish  that  a  vessel 
can  carry  in  short  tons  based  on  the 
greater  of  the  amount  indicated  by  the    . 
builder  of  the  vessel,  a  marine 
surveyor's  report,  or  the  highest  amount 
reported  landed  from  any  one  trip. 

Dolphin  Mortality  Limit  (D\fL)  means 
the  maximum  allowable  number  of 
incidental  dolphin  mortalities  per 
calendar  year  assigned  to  a  vessel, 
unless  a  shorter  time  period  is  specified. 

Land  or  landing  means  to  begin 
offloading  any  fish,  to  arrive  in  port 
with  the  intention  of  offloading  fish,  or 
to  cause  any  fish  to  be  offloaded. 

*        •        «        *        * 

Trip  means  a  voyage  starting  when  a 
vessel  leaves  port  with  all  fish  wells 
empty  of  fish  and  ending  when  a  vessel 
unloads  all  of  its  fish. 


Carrying  capacity  means  the  Regional 
Director's  determination  of  the 


3.  In  §  216.24,  existing  paragraphs 
(a)(2).  (b)(l)(ii).  (c)(4)(i)(B).  (c)(4)(ii)  and 
(d)(2)(i)(A)  are  revised  and  new 
paragraph  (d)(2)(x)  is  added  to  read  as 
follows: 

S  21 6.24    Taking  and  related  acts  Incidental 
to  commareial  fishing  operations. 

•         •         •         •         • 

(a)  •  •   * 

(2)(i)  It  is  unlawful  for  any  person 
using  a  Class  I  (400  short  tons  (362.8 
metric  tons)  carrying  capacity  or  less)  or 
Class  n  (greater  than  400  short  tons 
(362.8  metric  tons)  carrying  capacity, 
built  before  1961)  U.S.  purse  seine 
fishing  vessel  on  a  fishing  involving  the 
utilization  of  purse  seines  to  capture 
yellowfin  tuna,  that  is  not  operating 
under  a  Category  2  general  permit  and 
certificate(s)  of  inclusion,  to  carry  more 
than  two  speedboats  if  any  part  of  its 
fishing  trip  is  in  the  Pacific  Ocean  area 
described  in  the  General  Permit  for  gear 
Category  2  operations. 

(ii)  It  is  luilawful  for  any  person  using 
a  Class  ni  (greater  than  400  short  tons 
(362.8  metric  tons)  carrying  capacity, 
built  after  1960)  U.S.  purse  seine  fishing 
vessel  that  does  not  have  and  operate 
tmder  a  valid  operator  and  vessel 
certificate  of  inclusion,  to  catch, 
possess,  or  land  tuna  from  a  fishing  trip 
that  includes  the  Pacific  Ocean  area 
described  in  the  General  Permit  for  gear 
Category  2  operations. 

(iii)  It  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  receive,  purchase,  or  possess 
tuna  caught,  possessed,  or  landed  in 
violation  of  paragraph  (a)(2)(ii)  of  this 
seflion. 

(iv)  It  is  unlawful  for  a  person  subject 
to  the  jurisdiction  of  the  United  States 
intentionally  to  deploy  a  purse  seine  net 


IMI 
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on,  or  to  encircle,  dolphins  from  a 
vessel  operating  in  the  ETP  when  the 
DML  assigned  to  that  vessel  has  been 
reached,  or  when  there  is  not  a  DML 
assigned  to  that  vessel. 
*        •        *        •        • 

(b)*  •  • 

(ii)  Category  2:  Encircling  gear,  purse 
seining  involving  the  intentional  taking 
of  marine  mammals.  Commercial 
Hshing  operations  utilizing  purse  seines 
to  capture  tuna  by  intentionally 
encircling  marine  mammals.  Only 
vessels  that  meet  the  fishing  gear  and 
equipment  requirements  contained  in 
paragraph  (d)(2)(iv)  of  this  section  may 
be  included  in  this  category; 

(c)*  •  • 
(4}*   •   • 

(B)  Owners  of  managing  owners  of 
vessels  registered  in  Arizona,  California, 
Hawaii,  Nevada,  and  the  territories  of 
American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  should  make  application  to  the 
Regional  Director,  Southwest  Region, 
NMFS,  501  W.  Ocean  Blvd.  Suite  4200, 
Long  Beach,  CA  90802-4213. 

(ii)  Category  2  applications.  Owners 
or  managing  owners  of  purse  seine 
vessels  in  this  category  should  make 
application  to  the  Regional  Director, 
Southwest  Region,  NMFS,  501  W. 
Ocean  Blvd.,  suite  4200,  Long  Beach, 
CA  90802-4213. 

(d)*  •  • 

(2)*  •  • 

(i)*  '  • 

(A)  A  certificated  vessel  may  take 
marine  mammals  only  if  the  taking  is  an 
incidental  occurrence  in  the  course  of 
normal  commercial  tuna  purse  seine 
fishing  operations,  and  the  fishing 
operations  are  under  the  immediate 
direction  of  a  person  who  is  the  holder 
of  a  valid  operator's  certificate  of 
inclusion,  subject  to  the  following 
conditions: 

(3)  The  total  dolphin  mortalities, 
including  mortalities  resulting  from 
research,  shall  not  exceed  1,000  during 
the  period  beginning  January  1, 1992, 
and  ending  December  31, 1992,  and  800 
during  the  period  beginning  January  1, 
1993,  and  ending  March  1, 1994, 
regardless  of  the  total  number  of 
individual  vessel  DMLs  assigned  to  the 
U.S.  fleet:  and 

(2)  The  total  number  of  mortalities  of 
coastal  spotted  dolphin  (Stenella 
coeruleoalba)  shall  not  exceed  250,  and 
the  total  number  of  mortalities  of 
northern  tropical  striped  dolphin 
[Stenella  attenuata)  shall  not  exceed 
429,  during  any  year;  and 


(3)  No  purse  seine  net  may  be 
deployed  on  or  to  encircle  any  school  of 
dolphins  in  which  any  eastern  spinner 
dolphin  {Stenella  longirostris)  or  coastal 
spotted  dolphin  [Stenella  attenuata)  are 
cA>served  prior  to  the  release  of  the  net 
skiff. 
*        •        •        •        • 

(x)  Vessel  Certificate  of  Inclusion 
Holder  Performance  Requirements — (A) 
vessel  certificate  of  inclusion  holder 
desiring  a  DML  for  the  following  year 
must  provide  to  the  Director,  Southwest 
Region,  NMFS,  501  W.  Ocean  Blvd.. 
Suite  4200,  Long  Beach,  CA  90802- 
4213,  by  September  1.  the  name  of  the 
purse  seine  vessel(s)  of  carrying 
capacity  greater  than  400  short  tons 
(362.8  mt)  that  the  owner  thinks  will 
intentionally  deploy  purse  seine  fishing 
nets  in  the  ETP  to  encircle  dolphins  in 
an  effort  to  capture  tuna  during  that 
year.  NMFS  will  forward  the  list  of 
purse  seine  vessels  to  the  Director  of  the 
L\TTC  on  or  before  October  1,  or  as 
required  by  the  lATTC,  for  assignment 
of  a  DML  for  the  following  year. 

(B)  Each  vessel  certificate  of  inclusion 
holder  that  desires  a  DML  for  the  period 
July  1  to  December  31,  for  a  vessel  that 
has  not  previously  had  a  DML  assigned 
for  the  year,  must  provide  to  the 
Director,  Southwest  Region,  NMFS,  501 
W.  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213.  by  March  15. 
the  name  of  the  purse  seine  vessel(s)  of 
carrying  capacity  greater  than  400  short 
tons  (362.8  mt)  that  the  owner  thinks 
will  intentionally  deploy  purse  seine 
fishing  nets  in  the  ETP  to  encircle 
dolphins  in  an  effort  to  capture  tuna 
during  the  period.  NMFS  will  forward 
the  list  of  purse  seine  vessels  to  the 
Director  of  the  L\TTC  on  or  before  April 
1,  or  as  required  by  the  L\TTC.  for 
assignment  of  a  DML  for  the  6-month 
period  July  1  to  December  31.  Under  the 
Agreement  adopted  at  the  Annual 
Meeting  of  the  L\TTC  June  16-18, 1992, 
the  DML  shall  be  assigned  from  the 
unutilized  pool  of  DMLs  described 
under  paragraph  (d)(2)(x)(D)  of  this 
section,  divided  among  the  applicants 
for  the  6-month  period,  and  shall  not 
exceed  50  percent  of  the  DML  assigned 
to  a  vessel  in  the  fishery  with  a  DML  for 
the  entire  year. 

(C)(1)  NMFS  will  notify  vessel  owners 
of  the  DML  assigned  for  each  vessel  for 
the  following  year  as  determined  by  the 
L\TTC. 

(2)  NMFS  may  adjust  the  DMLs,  either 
upward  or  downward  with  15  percent  of 
the  original  DML,  except  that  the 
adjusted  DMLs  for  the  U.S.  fleet  will  not 
exceed  the  original  total  of  the  DMLs  for 
the  U.S.  fleet  as  assigned  by  the  lATTC. 
All  adjustments  shall  be  made  prior  to 


December  1,  and  NMFS  shall  notify  the 
L\TTC  prior  to  December  15.  DMLs  as 
assigned  on  December  1  will  be 
applicable  to  the  following  year. 

[3]  NMFS  may  make  an  adjustment  of 
a  vessel's  DMLs  if  it  will  further 
scientific  or  technological  advancement 
in  the  protection  of  marine  mammals  in 
the  fishery,  or  if  the  past  performance  of 
the  vessel  indicates  that  the  protection 
or  use  of  the  yellowfin  tuna  stocks  or 
marine  mammals  is  best  served  by  the 
adjustment,  within  the  mandates  of  the 
MMPA.  Experimental  fishing  operation 
waivers  or  scientific  research  permits 
shall  be  considered  a  basis  for 
adjustments. 

(D)(1)  Any  vessel  assigned  a  DML, 
that  does  not  participate,  by  June  1,  in 
this  fishery  by  operating  under  valid 
certificates  of  inclusion,  or  that  leaves 
the  fishery,  shall  lose  its  right  to  utilize 
its  DML  for  the  remainder  of  the  year. 

(2)  NMFS  will  determine,  based  on 
the  available  information,  whether  a 
vessel  has  left  the  fishery.  A  vessel  lost 
at  sea,  undergoing  extensive  repairs, 
operating  in  an  ocean  area  other  than 
the  ETP,  or  for  which  other  information 
indicates  will  no  longer  be  conducting 
purse  seine  operations  in  the  ETP  for 
the  remainder  of  the  period,  shall  be 
determined  to  have  left  the  fishery. 
NMFS  will  make  all  reasonable  efforts 
to  determine  the  intentions  of  the  vessel 
owner,  and  the  owner  of  any  vessel  that 
has  been  preliminarily  determined  to 
have  left  the  fishery  will  be  provided 
notice  of  such  preliminary 
determination  and  the  opportunity  to 
provide  information  on  whether  the 
vessel  has  left  the  fishery  before  NMFS 
makes  a  final  determination  and  notifies 
the  lATTC  of  this  determination.  The 
vessel  owner  will  receive  written 
notification  of  NMFS'  final 
determination. 

(3)  Any  unused  DML  for  a  vessel  that 
has  been  determined  to  have  left  the 
fishery  will  be  returned  to  the  lATTC, 
to  be  added  to  the  pool  of  unutilized 
DMLs. 

(E)  Any  vessel  that  exceeds  its 
assigned  DML,  after  any  applicable 
adjustment  under  paragraph 
(d)(2)(x)(C)(2)  of  this  section,  shall  have 
its  DML  for  the  Siibsequent  year  reduced 
by  the  amount  of  overage. 

(F)(1)  The  vessel  operator  and  owner 
are  responsible  for  ensuring  that  the 
DML  for  that  vessel  is  not  exceeded. 

(2)  Observers,  either  from  the  lATTC 
observer  program  or  the  NMFS  observer 
program,  will  make  their  records 
available  to  the  vessel  operators  at  any 
time,  including  after  each  set,  so  that  the 
operator  can  monitor  the  balance  of  the 
DML  remaining  for  use  during  the  trip. 
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[3)  Vessel  captains  must  cease 
deploying  purse  seine  sets  to  encircle 
dolphins  intentionally  when  the  vessel's 
DML,  as  adjusted  under  paragraph 
(d)(2)(x](C)U)  of  this  section,  is  reached. 

(G)(1)  Sanctions  recommended  by  the 
Review  Panel  for  any  violation  of  these 
rules  shall  be  considered  by  NMFS  in  its 
enforcement  of  these  regiilations. 


(2)  Intentionally  deploying  a  purse 
seine  net  on  or  to  encircle  dolphins  after 
the  vessel's  DML  is  reached  will 
disqualify  the  vessel  from  consideration 
for  a  DML  for  the  following  year.  If 
already  assigned,  the  DMLs  for  the 
following  year  will  be  withdrawn,  and 
the  L\TTC  notified  by  NMFS  that  the 
DML  assigned  to  that  vessel  will  be 


unutilized.  The  vessel  owner  will  be 
provided  an  opportimity  to  provide 
information  and  comments  on  this  issue 
before  a  final  determination  is  made  by 
NMFS. 


(PR  Doa  93-11814  Filed  5-18-93;  8:45  ami 
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TW$  section  of  th«  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxJ  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportuntty  to  participate  in  the 
nie  making  prior  to  the  adoption  of  the  final 
njlee. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parte  1001, 1002, 1004, 1005, 
1007, 1011, 1030, 1033, 1036, 1040, 
1044, 1046, 1049, 1065, 1068, 1079, 
1093, 1094, 1096, 1097, 1098, 1099, 
1106, 1106, 1124, 1126, 1131, 1135  and 
1138 

[Docket  No.  AO-14-A6S-R02.  otc;  DA-91- 
013] 

Milk  In  the  New  England  and  Certain 
Other  Marketing  Areae;  Recommended 
Decision  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  lyiarketJng 
Agreenients  ar>d  to  Orders 

AGENCY:  Agricultural  Marketing  Service. 
ACTION;  Proposed  rule. 


SUMMARY:  (See  table  below.)  This 
decision  reconamends  a  special  UJ-A 
class  and  price  for  producer  milk  that  is 
used  to  produce  nonfat  dry  milk 
(NFDM).  The  same  ffl-A  pricing 
formula  is  recommended  for  all  29 
markets  involved  in  the  proceeding. 
Such  pricing  is  currently  effective  on  an 
interim  basis  in  three  of  the  markets 
where  the  changes  were  urgently 
needed.  The  decision  is  based  on 
industry  proposals  considered  at  a 
public  hearing  held  July  30-August  1, 
1991,  and  reopened  on  the  yield  factor 
issue  on  August  20. 1992,  in  response  to 
a  U.S.  District  Court  order  and  reopened 
again  on  October  5-8, 1992. 

Federal  orders  classify  milk  used  to 
produce  storable  dairy  products  (hard 
cheese,  butter  and  NFDM)  in  Class  III 


and  price  it  at  the  Minnesota-Wisconsin 
(M-W)  price.  The  Class  III-A  product 
price  formula  is  provided  because  it 
reflects  the  value  of  milk  used  to  make 
NFDM  more  appropriately  than  does  the 
M-W  price.  These  changes  will 
facilitate  the  orderly  disposition  of  the 
reserve  milk  supplies  associated  with 
these  markets. 

DATES:  Comments  are  due  on  or  before 
June  8, 1993. 

ADDRESSES;  Comments  (six  copies) 
should  be  Clod  with  the  Hearing  Clerk, 
room  1083,  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMIATION  CONTACT: 
Clav-ton  H.  Plumb,  Chief,  Order 
Formulation  Branch,  USDA/AMS/Dairy 
Division,  room  2968,  South  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456,  (202)  720-6274. 
SUPPLEMENTARY  INFORIUTKM:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  facilitate  tlie 
orderly  disposition  of  the  reserve  milk 
supplies  by  handlers  regulated  under 
the  affected  orders. 

This  action  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect  If  adopted,  this  action 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 


7  CFR  Part 


1001  .. 

1002  .. 

1004  ... 

1005  ... 
1007  ... 
1011  ... 
1030  „ 
1033  ... 
1036  ... 
1040 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  oppcn  inity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  tliat  the 
District  Court  of  the  United  Slates  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruUng 
on  tlie  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  July  16, 
1991;  pubUshed  July  22, 1991  (56  FR 
33395). 

Tentative  Decision:  Issued  December 
10,  1991;  published  December  19, 1991 
(56  FR  65801)  and  corrected  December 
23,  1991  (56  FR  66482). 

Revised  Tentative  Decision:  Issued 
December  24. 1991;  published  January 
2,  1992  (57  FR  15). 

Interim  Amendment  of  Orders:  Issued 
December  27, 1991;  published  January 
3, 1992  (57  FR  173). 

Notice  of  Reopened  Hearing:  Issued 
August  11, 1992;  published  August  14, 
1992  (57  FR  36609). 

Notice  of  Reopened  Hearing:  Issued 
September  22, 1992;  published 
September  25. 1992  (57  FR  44344). 

Revised  Tentative  Decision:  Issued 
October  20, 1992;  published  October  27, 
1992  (57  FR  48575). 

Interim  Amendment  of  Orders:  Issued 
October  29, 1992;  published  November 
3, 1992  (57  FR  49633). 
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PreUminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marJceting  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  certain  other 
marketing  areas.  This  notice  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
and  the  apphcable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  recommended 
decision  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  by  the  20th  day  after 
publication  of  this  decision  in  the 
Federal  Register.  Six  copies  of  the 
exceptions  should  be  filed.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  at  the  Office  of  the  Hearing 
Clerk  during  regular  business  hours  (7 
CFR  1.27(b)). 

The  proposed  amendments  and 
findings  and  conclusions  set  forth  below 
are  based  on  the  record  of  a  public 
hearing  held  at  Alexandria,  Virginia,  on 
July  30- August  1. 1991,  pursuant  to  a 
notice  of  hearing  issued  July  16, 1991 
(56  FR  33395)  and  reopened  on  August 
20, 1992,  pursuant  to  a  notice  of 
reopened  hearing  issued  August  11, 
1992  (57  FR  36609)  and  reopened  again 
on  CX:tober  5-6, 1992.  pursuant  to  a 
notice  of  reopened  hearing  issued 
September  22, 1992  (57  FR  44344). 

For  the  convenience  of  the  reader  the 
permanent  amendments  proposed  for  all 
29  orders  involved  in  this  proceeding 
are  being  printed  in  this  recommended 
decision.  Interim  amendments 


providing  m-A  pricing  have  been  in 
effect  under  the  New  England,  Middle 
Atlantic  and  Padflc  Northwest  orders 
since  November  3, 1992.  For  the  Pacific 
Northwest  order,  the  amendments 
recommended  herein  would  be 
unchanged  from  the  interim 
amendments.  However,  for  the  New 
England  and  Middle  Atlantic  orders  the 
powder  price  for  the  Western  region  is 
recommended  rather  than  the  Central 
States  powder  price,  which  is  being 
used  now  to  compute  Class  m-A  prices 
under  the  two  orders. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Pricing  producer  milk  used  to 
manufacture  butter  and  nonfat  dry  milk; 
and 

2.  The  need  for  emergency  action  with 
respect  to  issue  1. 

Findings  and  Conduaions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Pricing  producer  milk  used  to 
manufacture  butter  and  nonfat  dry  milk. 
A  special  Class  m-A  use  classification 
and  price  should  be  provided  for 
producer  milk  used  to  manufacture 
nonfat  dry  milk  (NFDM).  The  pricing 
change  should  be  adopted  uniformly  in 
all  orders  involved  in  this  proceeding. 

The  Class  m-A  pricing  formula 
utilizes  the  "modified  yield"  factor  and 
the  12.5-cent  processing  cost  that  are 
currently  being  used  in  the  three  orders 
where  Class  m-A  pricing  was 
previously  adopted.  In  addition,  the 
Western  States  nonfat  dry  milk  price 
series  will  be  used  in  the  Class  m-A 
pricing  formula  for  all  orders.  In  this 
regard,  Official  Notice  is  taken  of  the 
doctunent  issued  by  the  Assistant 
Secretary  on  January  13, 1993  (58  FR 


5255)  which  determined  that  the  new 
combined  Western  States  nonfat  dry 
milk  price  series  is  equivalent  to  the 
former  Western  Grade  A  nonfat  dry  milk 
price. 

As  set  forth  in  the  amendatory 
language  contained  with  this  decision, 
the  Class  m-A  pricing  formula  is  the 
NFDM  price  minus  12.5  cents 
multiplied  by  9  minus  .4  divided  by  the 
NFDM  price  for  the  month,  adjusted  to 
3.5  percent  butterfat  content.  The 
application  of  the  formula  will  result  in 
a  imiform  Class  m-A  price  for  producer 
milk  used  to  make  NFDM  under  all 
orders  involved  in  the  proceeding. 

An  initial  tentative  decision  on  this 
subject  was  issued  on  December  10, 
1991  on  the  basis  of  evidence  presented 
at  a  public  hearing  that  was  held  July 
30-August  1, 1991.  The  decision 
provided  for  the  implementation  on  an 
interim  basis  of  Class  m-A  pricing  in 
three  of  the  Federal  orders  involved  in 
the  proceeding.  Prior  to  the 
implementation  of  the  pricing  formula 
in  the  three  orders,  a  revised  tentative 
decision  was  issued  to  modify  the  yield 
factor  in  the  pricing  formula.  A  second 
session  of  the  hearing  was  held  on 
August  20, 1992,  as  required  by  a  Court 
Order,  to  reconsider  the  limited  issue  of 
the  appropriate  yield  factor  to  be 
included  in  the  pricing  formula  in  the 
three  orders.  On  the  baisis  of  that  session 
of  the  bearing,  a  second  revised 
tentative  decision  was  issued  on 
October  20, 1992.  to  provide  for  the 
implementation  on  an  interim  basis  of 
the  modified  yield  factor  that  is 
currently  in  effect  in  three  orders.  A 
third  session  of  the  hearing  was  held 
October  5-8. 1992.  to  provide  all 
interested  parties  with  the  additional 
opportunity  to  present  testimony  and 
evidence  with  respect  to  the  entire  issue 
of  the  Qass  m-A  pricing. 
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The  initial  decision  coocluded  that 
the  Minnesota- Wisconsin  (M-W)  price, 
which  is  an  average  of  prices  paid  for 
manufacturing  grade  milk  regardless  of 
its  use,  does  not  always  represent  the 
value  of  milk  regardless  of  its  use,  does 
not  always  represent  the  value  of  milk 
in  any  one  particular  use,  such  as 
hfFDM.  The  decision  concluded  that  the 
difference  between  the  M-W  price  and 
the  value  of  milk  used  to  make  NFDM 
was  of  such  a  magnitude  that  a  special 
Class  III-A  use  and  price  was  warranted 
rather  than  the  M-W  price  which  is 
used  as  the  Class  m  price.  The 
implementation  of  such  pricing  was 
hmited  to  three  orders  (Orders  1, 4  and 
124)  based  on  three  criteria:  (1)  The 
magnitude  of  the  problem  as  indicated 
by  the  amount  of  NFDM  produced;  (2) 
whether  it  was  practical  for  reserve  and 
surplus  milk  supplies  to  be  channeled 
into  alternative  uses;  and,  (3)  whether 
there  was  an  inequitable  sharing  among 
dairy  farmers  of  the  burden  of  disposing 
of  reserve  milk  supphes  as  a  result  of 
NFDM  production. 

The  second  reopening  of  this 
proceeding  provided  the  (^portunity  lot 
interested  parties  to  address  any 
changes  in  marketing  conditions  relative 
to  the  value  of  milk  used  to  make  NFDM 
as  well  as  the  opportunity  to  present 
additional  evidence  on  the  magnitude  of 
the  pricing  problem  in  those  oniers  for 
which  Class  ni-A  pricing  was  not 
adopted.  In  addition  to  having  ^>out 
another  year  of  data  available,  the 
second  reopening  provided  a  unique 
opportxmity  for  both  proponents  and 
opponents  to  present  testimony  with 
respect  to  the  previously  made  findings 
and  conclusions.  In  addition  to 
updating  statistics  concerning  marketing 
conditions,  the  testimony  can  basically 
be  divided  into  three  broad  cat^ories, 
as  follows: 

(1)  The  appropriateness  of  the  criteria 
used  in  the  initial  decision  to  Umit  Class 
ni-A  pricing  to  three  markets; 

(2)  The  factors  to  be  used  in  any  Class 
ni-A  pricing  formula;  and. 

(3)  Continued  opposition  to  the 
implementation  of  Class  lU-A  pricing  in 
any  market. 

Prior  to  discussing  the  merits  of  these 
three  issues,  it  is  first  necessary  to 
review  the  additional  data  presented  at 
the  second  reopening  of  the  hearing 
concerning  the  values  of  milk  used  ia 
nooiiat  miU:  relative  to  other 
manufacturing  uses.  In  this  regard,  it  is 
noted  that  the  initial  dedsioa,  in 
denying  the  implementation  of  Class 
m-A  pricing  for  Order  2.  concluded  that 
it  was  not  anticipated  that  the  pricing 
change  in  the  adjacent  Orders  1  and  4 
would  be  of  such  nugoitude  or  duration 
as  to  iDteriere  with  the  price  aUotment 


situation  of  competing  handlers  in  the 
northeast.  The  additional  year  of  data, 
however,  indicates  that  a  substantial 
price  disparity  between  the  M-W  price 
and  the  value  of  milk  used  to  make 
NFDM  has  persisted  and  intensified 
during  1992. 

Fot  example,  if  the  market  values  for 
NFDM  (established  from  the  Class  ID-A 
product  price  formula  adopted  herein) 
are  compared  with  the  M-W  prices 
during  1990-62,  the  magnitude  of  the 
problems  these  handlers  have  faced  is 
evident.  For  instance,  in  1990  handlers 
processing  milk  into  NFDM  accounted 
for  such  milk  to  Federal  order  pools  at 
M-W  prices  which  averaged  92  cents 
per  hundredweight  higher  than  the 
market  value  of  the  NFDM  made  bom 
the  milk.  Similarly,  in  1991  such  prices 
were  64  cents  per  hundredweight 
greater  that  NFDM  market  values  and 
$1.33  greater  in  1992. 

Additionally,  it  is  noted  that  the  value 
of  NFDM  exceeded  the  M-W  price  in 
CHily  two  months  of  1990  during  the  36- 
month  period  of  1990-92.  In  1990.  the 
M-W  prices  ranged  from  $3.47  ovw  the 
NFDM  value  in  January  to  40  cents 
under  such  value  in  May.  In  1991,  the 
M-W  prices  ranged  from  a  low  of  24 
cents  over  the  NFDM  value  in  March  to 
$1.67  over  such  value  in  September.  In 
1992.  the  M-W  price  exceeded  the 
NFDM  value  by  as  little  as  63  cents  In 
March  to  as  much  as  $2.01  in 
September.  These  numbers  show  that 
the  price/value  differences  have 
persisted  since  the  hearing  and  that  the 
financial  situation  for  butter/hJFDM 
processors  actually  worsened  in  1992. 

A  similar  situation  is  depicted  if  the 
margins  of  butter/powder  processors  are 
evaluated  for  that  3-yeaT  period.  For 
instance,  the  operating  margins  of  such 
manubcturers  averaged  64  cents  per 
hundredweight  in  1990,  79  cents  in 
1991  and  only  54  cents  in  1992.  Such 
make  allowances  averaged  only  about 
half  of  the  $1.22  allowance  recognized 
in  connection  with  the  Federal  price 
support  program.  However,  there  is 
extensive  evidence  in  this  record 
showing  that  the  cost  of  operating  many 
of  the  surplus  disposal  plants,  which  are 
utilized  at  less  than  full  capacity  from 
time  to  time  because  of  fluctuations  in 
the  amount  of  milk  they  receive  for 
processing  and  which  results  in  hi^er 
than  MMinal  operating  costs,  far  exceeds 
the  support  program's  $1.22  make 
allowance.  These  comparisons  also 
indicate  that  butier/powdw  processors 
have  faced  precarious  financial 
situations  the  past  few  years. 

A  substantial  numbM*  of  witnetsas 
repraaenting  proponents  of  Class  m-A 
pridng  provided  additional  data  on 
NFDM  production  and  the  extent  to 


which  surplus  milk  can  be,  or  has  been 
shifted  to  cheese  production.  Tlie  data 
indicates  that  the  problem  of 
economically  manufacturing  NF[»4  at 
the  Class  III  price  level  is  more 
widespread  than  as  portrayed  at  the 
initial  session  of  the  hearing.  This  point 
is  illustrated  by  a  number  of  examples 
of  the  testimony  presented  at  the 
hearing. 

For  Oie  Order  2  market,  the  record 
shows  that  the  volume  of  milk 
manufactured  into  NFI^  doubled  from 
1989  to  1991.  increasing  bom  89  million 
pounds  to  nearly  200  million  pounds. 
Preliminary  data  for  the  first  seven 
months  of  1992  show  that  the  trend  is 
continuing.  Furthermore,  while  the 
amount  of  milk  used  in  NFDM  has 
fluctuated  considerably,  the  pounds  of 
producer  milk  utilized  in  all  cheeses  has 
remained  remarkably  stable — 3.5  billion 
pounds  in  1987,  3.4  billitm  in  1928  and 
1989,  3.6  billion  in  1990,  and  3,3  billion 
pouTids  in  1991.  Such  data  suggests  that 
cheese  plants  are  operating  at  or  near 
capacity  and  that  NFDM  production  is 
clearly  the  use  of  last  resort. 

With  respect  to  Order  49,  Milk 
Marketing  Inc.  (MMI)  testified  that  the 
findings  in  the  initial  decision  relative 
to  the  amount  of  NFDM  production 
were  Incorrect.  MMI  contended  that  a 
much  greater  amount  of  NFDM  was 
being  produced  under  the  order.  In  this 
regard,  official  notice  is  taken  of  the 
Order  49  monthly  Reporter  for  the 
month  of  October  1992.  The  publication 
contains  a  revision  of  statistical  material 
contained  in  exhibit  97  introduced  at 
the  hearing.  The  revised  data  indicates 
that  during  the  Jime  1991-Augiist  1992 
period  over  220  million  pounds  of  milk 
was  used  to  produce  butter  and  NFDM 
under  the  order  and  that  the  imputed 
skim  milk  pounds  used  to  produce 
NFDM  was  about  147.6  million jpoxinds. 

MMI  further  testified  that  its  Goshen, 
Indiana,  plant  performs  a  major 
balancing  function  for  a  number  of 
orders.  Over  the  past  two  years  the  plant 
received  milk  from  14  different  Federal 
order  markets.  MMI  testified  that  this 
was  done  because  no  other  market  or 
ouUet  was  available  because  cheese     * 
plants  were  either  operating  at  full 
capacity  or  were  unwilling  to  accept  any 
more  milk.  Data  on  the  receipts  of  milk 
at  Goshen  and  the  amount  of  NFDM 
production  were  also  presented  by  MMI 
as  well  as  claimed  loeses  for  its 
membership  of  over  two  milUon  dollars 
over  the  July  1991  throu^  August  1992 
period.  MMI  claimed  that  such  losses 
and  the  amount  of  NFCM  produced  are 
considered  to  be  substantial  in  terms  of 
theoreanization. 

MMI  further  testified  that  shifts  to 
cheese  production  have  been  made  to 
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the  extent  possible  since  the  initial 
hearing  was  held  in  1901.  However,  the 
number  of  cheese  outlets  available  are 
not  sufficient  to  handle  all  of  the  milk 
supplies  available  in  the  Orders  33,  36, 
and  49  milk&heds.  As  a  result, 
substantial  supplies  must  be  processed 
into  NfFDM. 

Michigan  Milk  Producers  Association 
(MMPA)  testified  that  reserve  milk 
supplies  under  Order  40  have  been 
shifted  to  cheese  production  to  the 
extent  possible.  However,  during  1992, 
in  excess  of  20  miUion  pounds  of 
producer  milk  were  processed  into 
NFDM  in  Jxme  and  July  while  about  12 
million  pounds  were  used  for  NFDM  in 
August.  MMPA  testified  that  this  was 
the  best  option  available  despite  the  fact 
that  the  returns  received  were  less  than 
the  Class  m  price. 

With  respect  to  Order  30,  Class  m-A 
pricing  was  supported  by  11  of  the  14 
cooperative  members  of  Central  Milk 
Producers  Cooperative  (CMPC)  that 
represent  over  70  percent  of  the  milk 
pooled  under  the  order.  Consequently, 
the  proposal  has  widespread  support 
among  producers  supplying  the  market 
compared  to  limited  support  indicated 
at  the  initial  hearing.  According  to 
CMPC,  about  264  million  poimds  of 
Order  30  skim  milk  were  received  by  six 
processing  plants  for  processing  into 
NFDM  during  the  January-July  1992 
period. 

Associated  Milk  Producers,  Inc. 
(AMPI)  which  withdrew  its  support  for 
Class  ni-A  pricing  at  the  initial  hearing, 
testified  in  support  of  such  pricing  at 
the  reopened  hearing  for  Orders  65,  68 
and  79.  AMPI  testified  that  it  represents 
about  7200  producers  under  the  three 
orders  and  mat  it  operates  two  NFDM 
plants  in  the  Order  65  market  and  one 
each  under  Orders  08  and  79.  For  the 
three  order*  combined,  AMPI  testified 
that  566.7  million  pounds  of  skim  milk 
were  used  to  produce  NFDM  during 
1991  and  that  244.4  million  pounds 
were  used  for  NFCM  during  the  first 
seven  months  of  1992.  AMPI  testified 
that  such  movements  were  necessary 
because  of  a  lack  of  alternative  cheese 
processing  capacity. 

AMPI  also  testified  that  Class  m-A 
pricing  should  be  adopted  in  Orders 
106, 108, 126  and  138  because  of  the 
need  to  process  substantial  quantities  of 
surplxis  milk  into  NFDM  because  it 
cannot  be  disposed  of  to  the  fluid 
market  or  used  for  cheese  production. 
AMPI  presented  data  on  the  amount  of 
milk  used  to  produce  butter/powdv  and 
cheese  throughout  AMPI's  southern 
region  as  weU  as  the  total  pounds  of 
NFDM  produced.  AMPI  also  provided 
data  on  the  amount  of  milk  reoeivsd  at 
its  southern  ragian  manulscturing 


plants  and  the  amount  of  milk  diverted 
to  nonpool  plants  for  manufacturina. 
Such  information  was  not  previously 
provided  for  the  record. 

For  the  four  markets  combined,  )ust 
over  972  million  pounds  of  milk  was 
used  in  butter/powder  during  the  first 
eight  months  of  1992  (12.2  percent  of 
producer  receipts)  while  just  over  2,711 
million  pounds  of  milk  was  used  for 
cheese  production  (21.8  percent  of 
producer  receipts).  Also,  during  the  first 
eight  months  of  1992,  over  50  million 
pounds  of  NFDM  was  produced  by 
AMPI's  southern  region,  compared  to  32 
million  pounds  duitig  all  of  1991  and 
35.7  million  pounds  during  1990.  The 
increase  in  NJPDM  production  and  milk 
disposed  of  to  butter/powder  plants  is 
attributed  to  a  lack  of  sufficient  cheese 
plant  capacity,  even  though  cheese 
plant  capacity  has  been  expanded  by 
AMPI.  AMPI  testified  that  available 
cheese  plant  capacity  is  utilized  to  the 
maximum  extent  and  that  the  volumes 
of  milk  utilized  in  cheese  production  for 
the  first  eight-month  period  in  each  of 
the  last  three  years  has  increased. 

United  Dairymen  of  Arizona  (UDA) 
testified  that  significant  amoimts  of  milk 
must  be  processed  into  NFDM  under 
Order  131  despite  an  increase  in  cheese 
plant  capacity.  UDA  testified  that  the 
expansion  of  the  cheese  plant  did  not 
result  in  UDS's  ability  to  direct  more 
supplies  of  milk  to  cheese  production. 
The  decision  on  the  amount  of  milk  to 
be  taken  by  the  cheese  plant  is  not 
under  the  control  of  UDA.  When 
additional  milk  is  available,  it  must  be 
processed  into  other  manufactured 
products  if  it  is  not  accepted  by  the 
cheese  plant.  UDA  testified  that  during 
the  12-month  period  from  July  1991 
through  June  1992.  UDA  produced 
NFDM  in  its  manufacturing  plant  in 
amounts  that  ranged  monthly  from  a 
low  of  108  thousand  pounds  to  a  high 
of  1.9  million  pounds.  UDA  produced  in 
excess  of  450  thousand  pounds  of 
NFDM  in  seven  of  the  12  months  and 
was  forced  to  divert  91  million  pounds 
of  milk  to  butter/powder  plants  during 
the  12-month  period.  This  occurred 
because,  from  a  practical  standpoint, 
there  were  no  cheese  plants  available. 

Dairymen,  Inc.  pi),  testified  that 
Class  ni-A  pricing  should  be  adopted  in 
nine  southeastern  Federal  order  markets 
(Orders  5.  7. 11. 46, 93,  94. 96,  98  and 
99)  since  the  problem  of  pricing  milk  in 
excess  of  its  value  in  NFDM  exists  in  all 
Federal  order  markets.  DI  testified  that 
there  are  very  few  cheese  plants 
available  in  the  southeast  to  handle 
reserve  milk  supplies  and  that  cheese 
plant  mantifacturing  capacity  has  been 
declining.  As  •  result,  reserve  supplies 
of  milk  must  be  processed  into  butter 


and  NFDM,  primarily  at  the  three 
manufacturing  plants  operated  by  DI. 
For  the  November  1990  through  June 
1992  period,  DI  testified  that  more  than 
439  million  pounds  of  skim  milk  was 
received  at  its  three  manufacturing 
plants  that  produced  in  excess  of  39 
million  pounds  of  NFDM.  Variable 
amoimts  of  milk  were  received  at  the 
three  plants  from  each  of  the  nine 
southeast  Federal  order  markets, 
indicating  that  the  plants  serve  a  major 
balancing  role  for  reserve  supplies  of 
milk  that  exist  throughout  the 
Southeast.  DI  contends  that  it  incurs 
substantial  losses  because  the  Class  in 
price  exceeds  the  value  that  can  be 
returned  from  the  milk  that  is  used  to 
produce  these  quantities  of  NFDM. 

Proponents  representing  Orders  1, 4 
and  124  also  presented  additional 
testimony  on  the  need  to  continue  Class 
ni-A  pricing  in  these  orders.  The 
witnesses  provided  an  update  of  the 
statistics  on  the  substantial  amoimts  of 
NFDM  that  continue  to  be  processed 
under  the  three  orders. 

The  previous  brief  description  of 
testimony  presented  at  the  reopened 
hearing  reveals  several  important 
considerations  with  respect  to  the 
findings  and  conclusions  in  the  initial 
decision.  First  of  all,  NFDM  production 
is,  and  has  been,  the  use  of  last  resort 
for  reserve  supplies  of  milk  for  a 
substantial  period  of  time.  Although  the 
amount  of  NFDM  produced  is  not  as 
great  as  NFDM  production  in  the  three 
markets  where  Class  m-A  pricing  was 
initially  adopted  and  is  currently  in 
effect,  significant  quantities  are 
produced  in  other  Federal  order 
markets.  The  losses  that  occur  as  a 
result  of  improper  pricing  obviously 
have  an  impact  on  individual 
organizations.  Such  losses  were 
considered  to  be  significant  by  the 
organizations  involved. 

Testimony  at  the  reopened  hearing 
also  indicates  that  the  existence  of 
potential  cheese  plant  capacity,  by 
itself,  is  not  a  sufficient  basis  for 
denying  Class  m-A  pricing.  The  record 
indicates  that  milk  supplies  have  been 
redirected  to  cheese  production  where 
possible.  However,  regardless  of  the 
incentive  to  shift  milk  to  cheese 
production,  it  has  not  been  possible  to 
dispose  of  all  available  reserve  supplies 
in  cheese  uses  either  as  a  result  of 
insufficient  capacity  or  because  cheese 
plants  simply  had  no  need  for 
additional  milk  supplies. 

Additional  testimony  at  the  reopened 
hearing  also  suggested  that  the  initial 
decision  shouldnave  considered  the 
extent  to  which  the  application  of  Class 
m-A  pricing  in  any  one  market  has  a 
tendency  to  set  t  price  for  excess  milk 
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over  a  broader  area  than  in  just  the  order 
in  which  it  is  adopted.  Witnesses 
representing  the  Order  2  market  testified 
to  the  marketing  problems  that 
developed  as  a  result  of  the  adoption  of 
Class  lU-A  pricing  in  the  adjacent 
Orders  1  and  4.  According  to  the 
testimony,  the  lower  price  in  the 
adjacent  orders  basically  set  the  same 
value  for  surplus  milk  used  in  NFDM 
under  Order  2  even  though  Order  2 
handlers  were  required  to  account  for 
such  milk  at  the  higher  class  III  price. 
This  resulted  in  placing  Order  2 
handlers  at  a  disadvantage  relative  to 
other  order  handlers  in  selling  NFDM  in 
a  national  market.  In  addition,  it  had  the 
effect  of  inhibiting  the  processing  of 
excess  Order  2  milk  in  neighboring 
order  manufacturing  plants  that  serve  as 
outlets  for  excess  milk  supplies 
originating  from  common  procurement 
areas. 

The  degree  to  which  any  losses 
associated  with  NFDM  production  are 
shared  among  producers  is  an  equity 
issue  that  depends  on  the  organizational 
structure  of  the  producer  milk  supply. 
The  argument  is  that  if  one  organization 
incurs  losses  in  manufacturing  NFDM  to 
clear  the  market  of  excess  milk  supplies, 
that  organization  bears  the  entire  cost 
while  other  producers  receive  the 
benefits  of  the  market  clearing  activity 
with  none  of  the  associated  costs.  If  a 
Class  ni-A  price  is  implemented  to 
reflect  the  value  of  milk  in  NFDM.  any 
loss  on  NFDM  production  would  be 
reduced,  while  the  lower  blend  price  to 
producers  would  result  in  spreading  the 
cost  of  the  market  clearing  activity 
among  all  producers.  The  manner  in 
which  the  costs  and/or  losses  are  shared 
is  a  function  of  the  producer 
organizational  slnicture  that  varies 
among  the  markets. 

The  identified  problem,  however,  is  a 
pricing  problem  wherein  milk  is  priced 
in  excess  of  its  value  in  a  particular  use. 
Over  a  period  of  time,  handlers  should 
not  be  required  to  pay  a  minimum  price 
for  milk  that  averages  above  the  value 
that  can  be  returned  from  the  products 
made  from  such  milk.  In  an  individual- 
handler  pool  market,  such  an  activity 
would  result  in  the  subsidization  of 
producers  from  returns  bom  other 
products  or  the  unwillingness  to  accept 
and  market  reserve  milk  supplies.  In  a 
marketwide  pool,  such  activity  results 
in  a  disproportionate  sharing  of  the 
costs  among  producers,  the 
unwillingness  to  accept  milk  or 
attempts  to  pass  the  burden  of 
marketing  the  surplus  to  others.  None  of 
these  conditions  is  conducive  to  the 
maintenance  of  stable  and  orderly 
marketing  conditions.  The  only  manner 


to  rectify  the  problem  at  hand  is  to  deal 
with  the  pricing  issue. 

The  pnce  disparity  between  milk 
used  to  produce  NFDM  and  the  M-W 
price  was  set  forth  previously  in  this 
decision.  In  this  regard,  the  M-W  price 
was  never  intended  to  represent  the 
value  of  milk  in  any  one  particular  use. 
It  is  simply  an  average  of  prices  paid  for 
manufacturing  grade  milk  used  in  the 
primary  manufactured  products  of 
butter/powder  and  cheese.  Such  price  is 
used  as  the  Class  m-A  price  imder 
orders  because  the  manufactured  butter/ 
powder  and  cheese  made  from  Grade  A 
milk  compete  with  the  same  products 
made  from  manufocturing  grade  milk  in 
a  national  market.  It  is  a  price  that 
encourages  handlers  to  process  excess 
milk  into  storable  butter/powder  and 
cheese  to  clear  the  market  of  residual 
milk  supplies. 

Within  the  surplus  use  class,  it  is 
obvious  that  milk  has  different  values  in 
different  uses.  The  values  change  as 
product  prices  change  in  response  to 
supply  and  demand  conditions  of  the 
various  products.  It  is  expected  that 
milk  will  be  directed  to  supply  those 
product  uses  that  provide  the  greatest 
returns.  In  other  words,  market  forces, 
or  the  profit  motive,  provide  the 
incentives  for  milk  supplies  to  be 
directed  to  alternative  uses.  These  shifts 
in  the  uses  of  milk  result  in  product 
price  changes  that  in  turn  provide  an 
automotive  shift  in  the  values  of  milk 
among  the  various  surplus  uses. 

It  is  apparent  from  the  data  in  the 
record,  that  for  one  reason  or  another, 
the  marketplace  has  not  been  able  to 
fully  adjust  to  the  greater  value  of  milk 
in  cheese  relative  to  NFDM. 
Consequently,  the  M-W  price  has 
continued  to  be  substantially  in  excess 
of  the  value  of  milk  used  to  produce 
NFDM  for  virtually  all  months  over  the 
last  three  years.  As  a  result,  the  M-W 
price  has  not  been  an  appropriate 
market  clearing  price  for  the  residual 
supplies  of  milk  that  must  be  utilized  in 
NFDM  production. 

As  a  result  of  the  persistence  of  the 
pricing  problem.  Class  III-A  pricing 
should  be  adopted  uniformly  in  all 
orders  involved  in  the  proceeding.  In 
addition,  the  same  Class  UI-A  price 
should  be  established  in  all  orders  to 
maintain  the  concept  that  currently 
applies  with  Class  III  pricing  under 
Federal  orders.  The  Class  III  price  is  the 
same  under  all  Federal  orders  without 
regard  to  any  regional  location  value 
that  may  be  attributed  to  the  products 
made  from  such  milk.  This  encourages 
surplus  milk  to  be  processed  at  the 
nearest  manufacturing  facilities 
available  to  minimize  the  transportation 
cost  associated  with  hauling  bulk  milk. 


With  the  same  minimum  Glass  m  price, 
processors  are  then  free  to  compete  for 
sales  in  a  national  market  with 
concentrated  products  made  from  such 
milk  that  have  a  substantially  lower 
hauling  cost.  The  application  oi  this 
concept  will  place  all  processors  of 
NFDM  under  Federal  orders  at  the  same 
starting  point  in  terms  of  minimum 
prices  for  milk. 

The  previous  discussion,  as  well  as 
most  of  the  testimony  at  the  hearing, 
involves  the  situation  where  the  value 
of  milk  used  to  produce  NFDM  is  less 
than  the  M-W  price.  The  entire 
emphasis  of  the  hearing  and  the  need 
for  the  pricing  change  is  based  on  the 
need  to  minimize  the  losses  that 
occurred  in  processing  NFDM.  The 
testimony  reveals  that  the  M-W  price 
does  not  represent  the  value  of  milk 
used  in  NFDM.  Consequently,  as 
proposed,  the  Class  III-A  pricing 
formula  implemented  herein  should 
apply  at  all  times.  Milk  used  to  make 
NFDM  will  be  priced  on  the  basis  of  the 
formula  price  regardless  of  whether 
such  price  is  higher  or  lower  than  the 
Class  ni  price.  The  need  to  make  the 
pricing  cnange  is  based  on  the 
persistence  and  degree  of  the  pricing 
problem  exhibited  over  the  last  three 
years.  Virtually  all  witnesses 
characterized  the  M-W  price  as  a 
"cheese  driven"  price  and  characterized 
the  West  Coast  (partirulatly  the  State  of 
California)  as  being  the  driving  force  for 
the  NFDM  market.  It  is  exactly  this 
phenomenon,  which  led  to  disparate 
pricing  for  milk  that  is  used  to  produce 
NFDM  versus  milk  that  is  used  to 
produce  cheese,  that  is  addressed  by  the 
Class  lU-A  pricinj;  formula. 

Opposition  testimony  and  briefs 
contended  that  the  pricing  formula 
results  in  a  Class  III-A  price  that  is  too 
low  to  represent  the  value  of  such  milk. 
A  number  of  arguments  were  offered  to 
illustrate  that  either  the  yield  factor  or 
processing  <  ost.  or  both,  in  the  pricing 
formula  should  be  modified  to  result  in 
a  different  Class  III-A  price.  Since  the 
CCC  processing  allowance  (difference 
between  milk  cost  and  product  return) 
for  butter  and  NFDM  is  based  on  making 
both  products  from  a  hundredweight  of 
milk,  it  is  argued  that  the  pricing 
formula  should  reflect  the  specific  costs 
and  yields  for  NFDM  that  are  utilized 
under  the  California  State  milk  pricing 
program.  This  basically  would  amoimt 
to  using  a  higher  yield  factor  and  a 
lower  processing  cost  than  is 
incorporated  in  the  Class  m-A  pricing 
formula. 

The  opposition  arguments  miss  the 
point  of  the  pricing  problem  presented 
at  the  bearing.  The  emphasis  for  the 
hearing  is  the  ludisputed  fact  that  the 
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M-W  price  has  been  in  excess  of  the 
value  of  surplus  milk  used  to  make 
NFDM.  If  the  relative  prices  of  cheese 
and  NFDM  re8\Uted  in  essentially  the 
same  milk  values,  there  would  be  no 
pricing  {^blem.  This  "normal" 
relationship  between  the  values  of  milk 
in  both  uses  is  exhibited  when  market 
prices  are  resting  at  supports.  In  such  a 
situation,  both  butter/powder  and 
cheese  plants  are  intended  to  have  the 
ability  to  return  the  support  price  for 
milk  with  the  revenue  generated  firom 
selling  butter.  NFDM.  end  cheese  to  the 
government.  In  other  words,  there 
would  be  no  milk  price  disparity  among 
the  manufacturing  plants  processing 
these  products.  This  is  accomplished  by 
the  pricing  formula  that  is  adopted 
herein. 

Opposition  testimony  and  briefs  also 
argued  that  the  record  does  not  establish 
conclusively  that  the  cooperative 
associations  are  incurring  losses  under 
the  pricing  sit\iation  that  existed  during 
the  last  three  years.  They  contend  that 
any  manufacturing  losses  are  either 
being  made  up.  or  could  be  made  up.  by 
increasing  prices  for  milk  in  other  uses. 
Basically,  the  opposition  argues  that  any 
manufacturing  losses  are  being  offset  by 
other  portions  of  the  cooperative 
associations  maiketing  and  pricing 
activities.  It  is  further  argued  that  any 
losses  that  are  a  result  of  balancing 
activities  should  be  recovered  from  the 
marketplace  and  that  any  recognition  of 
any  losses  by  a  class  pricing  change  is 
a  substantial  deviation  from 
longstanding  Department  policy  on  the 
matter  of  how  costs  associated  with 
balancing  a  market  may  be  recovered 
from  the  market. 

The  processing  of  surplus  milk  is  a 
balancing  function  that  is  a  benefit  for 
a  market,  and  there  is  some  value 
attributable  to  this  function.  Apart  from 
the  pricing  issue,  there  is  some  cost 
associated  with  this  balancing  function, 
some  of  which  may  be  recovered  from 
the  marketplace  to  the  extent  of  the 
perceived  value  of  the  balancing  service. 
The  cost  of  balancing  a  market,  or  the 
additional  costs  that  are  associated  with 
performing  a  balancing  function,  is 
separate  from  the  surplus  pricing  issue 
that  is  the  focus  of  this  proceeding.  As 
a  result,  it  is  difficult  to  comprehend 
how  the  application  of  a  higher  price  for 
milk  in  fluid  uses  would  be  an 
appropriate  mechanism  to  resolve  the 
problem  created  by  the  imposition  of  a 
Class  in  price  that  is  in  excess  of  the 
value  that  can  be  returned  from  NFDM. 
The  problem  of  an  excessive  Qass  III 
price  should  not  be  resolved  by  further 
increasing  the  price  of  milk. 

Testimony  in  opposition  to  the 
implementation  of  any  Class  ID-A 


pricing  was  presented  at  the  reopened 
session  of  the  hearing.  Such  testimony 
was  presented  by  a  number  of  parties 
that  included  baigaining  cooperative 
associations,  fluid  milk  handlers, 
proprietary  cheese  manufacturers, 
cooperative  associations  that  operate 
cheese  plants,  and  others.  Basically,  the 
testimony  was  reiteration  of  testimony 
presented  at  the  initial  hearino.  They 
continue  to  argue  that  the  ma»etplace 
is  indicating  that  other  products  should 
be  made  bom  milk  if  the  cost  of  milk 
cannot  be  recovered  from  NFDM,  that 
the  cost  of  balancing  the  market  is  or 
should  be  covered  by  over-order 
charges,  and  that  returns  to  all  dairy 
farmers  should  not  be  reduced  because 
some  cooperative  associations  continue 
to  operate  butter/powder  plants  rather 
than  cheese  plants. 

All  of  the  preceding  arguments  were 
covered  in  the  initial  decision  and 
amplified  upon  in  this  decision.  While 
the  opposition  expresses  a  desire  to 
maintain  the  status  quo,  the  reasons  for 
implementing  Class  ni-A  pricing  are 
compelling. 

The  Class  m-A  price  formula 
included  herein  utilizes  the  western 
powder  price  in  each  of  the  orders.  This 
price  is  currently  being  used  in  Order 
124  while  the  central  states  powder 
price  is  being  used  under  Onlere  1  and 
4. 

The  Western  powder  price  was 
proposed  to  be  used  for  the  western 
Federal  order  markets  while  the  Central 
States  price  was  proposed  for  the 
remaining  ordere.  At  the  reopened 
hearing  a  number  of  parties  testified  that 
the  pricing  difference  should  be 
continued  while  others  suggested  that 
possibly  an  additional  eastern  powder 
price  should  be  used  in  eastern  Federal 
order  markets.  Others  suggested  that  the 
Western  powder  price  be  used  in 
conjunction  with  a  factor  to  recognize 
the  cost  of  hauling  powder  from  the 
western  area  to  the  East.  In  briefs,  a 
number  of  parties  suggested  that  the 
Class  m-A  price  be  as  uniform  as 
possible  while  recognizing  some  costs 
associated  with  hauling  powder,  while 
one  party  argued  that  the  Western 
powder  price  should  be  used  under  all 
ordera. 

There  is  obviously  some  location 
value  associated  with  NFDM  as  there  is 
with  other  finished  manufactured 
products  like  butter  and  cheese. 
However,  manufacturen  of  these 
finished  products  compete  with  each 
other  for  sales  throughout  the  nation. 
Thus,  currently,  the  minimum  price  for 
milk  tised  in  these  products  is  uniform 
throughout  the  country,  with  some 
minor  exceptions.  This  insures  that  all 
processors  of  these  products  have  the 


same  starting  point  in  terms  of  the 
minimum  price  for  milL  They  are  then 
left  to  compete  for  sales  with  each  other 
throughout  the  country.  In  some  areas 
the  processore  will  have  a  location 
advantage  over  competitora  and  in  some 
areas  a  disadvantage.  However,  the 
marketplace,  and  not  differences  in  the 
minimum  price  for  milk,  determines  the 
relative  advantages.  In  order  to  allow 
competitive  forces  to  continue  to 
operate,  the  Class  lU-A  price  should  be 
uniform  among  the  Federal  order 
markets  as  is  currently  the  case  with  the 
Class  in  price.  Using  different  powder 
prices  in  the  Class  ID-A  price  could 
result  in  substantial  price  differences 
among  nearby  manuiacturing  plants, 
depending  upon  where  the  dividing  line 
is  establisned  for  using  different  prices. 
Establishing  different  price  levels  would 
not  be  consistent  with  the  price  support 
program  and  the  national  market  nature 
of  the  NFDM  market. 

The  Western  powder  price  has  been 
lower  than  the  Central  States  powder 
price  during  the  period  covered  by  the 
data  in  the  record.  However,  the 
difference  between  the  prices  are  not 
consistent.  At  higher  price  levels,  the 
Central  States  price  exceeds  the  Western 
price  by  greater  amounts.  As  powder 
price  levels  drop,  the  difference 
narrows.  At  supports,  the  prices  would 
be  expected  to  the  be  the  same  as  the 
CCC  powder  purchase  price  and  be 
uniform  throughout  the  country. 

Use  of  the  Central  States  price  would 
result  in  a  higher  Class  m-A  price  than 
results  from  use  of  the  Western  powder 
price.  Thus,  establishing  a  Class  m-A 
price  on  the  basis  of  the  Central  States 
price  would  result  in  pricing  milk  in 
excess  of  its  value  for  a  considerable 
amount  of  NFDM  production.  In  using 
the  Western  powder  price,  there  is  more 
assurance  that  the  Class  m-A  price  that 
results  from  its  use  will  not  overvalue 
milk  used  to  make  NFDM  and  will  be 
more  consistent  with  the  market 
clearing  function  of  the  price  for  milk  in 
surplus  uses.  Also,  the  West  Coast  is  by 
far  the  largest  producing  area  of  NFDM 
in  the  country,  representing  about  60 
percent  of  total  powder  production.  As 
such,  it  is  recognized  as  the  driving 
force  in  the  powder  market. 

A  number  of  related  issues  were 
raised  at  the  hearing  and  in  briefe.  One 
such  issue  is  the  existence  of  a 
transportation  credit  imder  Order  126. 
At  least  one  party  implied  that  a 
transportation  credit  should  not  apply  if 
Class  m-A  pricing  is  implemented 
under  that  order. 

The  transportation  credit  that  exists 
under  Order  126  was  implemented  to 
recognize  a  unique  marketing  situation 
that  exists  under  that  order.  Milk 
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produced  in  dw  ma)or  productiaa  areas 
erf  the  maikating  area  was  in  excess  of 
all  available  plant  capacity.  It  was 
demonstrated  that  there  were  no  nearby 
outlets  capable  of  handling  all  of  the 
supplies  of  milk  that  were  available 
during  certain  periods  of  the  year. 
Handlm  who  accepted  such  milk 
incurred  substantia  hauling  costs  in 
moving  such  excess  milk  to  distant 
manufacturing  plants.  By  marketing 
milk  that  exceeded  all  plant  capacity, 
handlers  wue  providing  a  service  of 
value  that  was  a  benefit  to  the  entire 
market 

In  recognition  of  this  service,  a 
transportation  credit  is  applied  to  cover 
a  porticHi  of  the  additional  costs  that  are  ' 
incurred  by  handlars  in  serving  the 
interests  of  producers  who  supply  the 
market.  These  are  costs  that  are  above 
and  beyond  the  minimxun  price  for 
milk.  Thus,  the  transportaticMi  credit 
should  continue  to  apply  under  the 
order  to  recognize  the  marketing  service 
provided  by  handlers.  The  Class  m-A 
price  should  also  apply  to  rectify  the 
pricing  problem  for  milk  used  to  make 
NFDM. 

I  Several  interested  parties  {nxiposed 
modifications  to  ID-A  pricing  at  the 
second  reopened  bearing  session. 
Dietrich's  Milk  Products,  Inc.  renewed 
its  efforts  to  testify  about  including 
whole  milk  powder  in  Class  ID-A.  The 
handler  advanced  the  same  position  at 
the  initial  bearing  session.  In  both 
instances,  the  Administrative  Law  Judge 
ruled  that  Dietrich's  modification  would 
be  outside  the  scope  of  the  bearing 
notice  and  thus  refused  to  permit 
testimony  on  the  subject.  We  agree  with 
the  Judse's  conclxisions  on  this  issue. 

In  its  Drief,  Dietrich  stated  that  it  did 
not  want  its  positicm  on  dassifying  and 
pricing  milk  used  to  make  whole  milk 
powder  to  impede  the  decision  on  Class 
ni-A  pricing  for  a  skim  milk  that  is 
dried.  The  handler  suppoted  expedited 
action  on  m-A  pricing  of  milk  used  to 
make  nonfait  dry  milk  if  the  issue  of 
classifying  and  pridng  milk  used  to 
produce  whole  milk  powder,  which 
greatly  concerns  Dietrich,  wrould  be 
addressed  by  the  Secretary  either  in  a 
follow-up  recommended  decision  or  at 
a  future  hearing.  Since  no  testimony 
was  permitted  on  the  issue  of  juicing 
whole  milk  powder  at  this  heuing,  it 
wotiki  not  be  appropriate  to  decide  this 
issue  on  the  record  for  this  proceeding. 

Fanners  Union  Milk  Marketing 
Cooperative  (FUMMC)  and  the  Tnde 
Association  of  Proprietary  Plants 
(TAPP)  proposed  an  ahamatlTe  to 
classifying  and  pricing  all  milk  used  to 
produce  nonfet  dry  milk  in  Class  ID-A. 
They  suggested  that  onlv  daiiy  products 
which  ultimately  are  som  to  the 


Commodity  Credit  CorpcNraticn  under 
the  govemmeDt's  price  support  program 
be  subject  to  siich  classification  and 
pricing.  They  also  suggested  that  D-A 
pricing  apply  only  for  a  limited  period 
of  time.  They  contended  that  this  would 
give  processors  an  opportunity  to  shift 
their  milk  suppUes  and  manu&cturing 
operations  away  from  butter/powder 
plants  and  toward  the  processing  of 
higher-valued  prodiicts  such  as  cheeses. 

Since  this  proposal  was  not  included 
in  the  hearing  notice,  interested  parties 
did  not  come  to  the  hearing  prepared  to 
discuss  either  the  merits  or  me 
implementation  of  such  on  alternative 
pricing  arrangement.  The  proponents 
did  not  provide  a  detailed  explanation 
about  how  they  intended  for  their 
proposal  to  be  implemented,  which 
leaves  many  questions  about  its 
adoption  unanswered.  For  instance, 
since  m-A  prices  apply  to  the  pounds 
of  milk  used  to  produce  the 
manufactured  dairy  products  rather 
than  to  the  pounds  of  butter  and  nonfat 
dry  milk  sold,  some  method  would  have 
to  be  established  to  isolate  which 
products  were  in  fact  sold  to  the 
government  and  to  convert  the  pounds 
of  dairy  products  to  a  fluid  milk 
equivalent  for  pricing  purposes. 
Furthermore,  the  Class  ni-A  pricing 
formula  contained  herein  would  apply 
regardless  of  whether  the  resulting  price 
is  lower  or  greater  than  the  M-W  price. 
These  and  other  ramifications  of  the 
alternative  suggested  by  FUMMC  and 
TAPP  were  not  fully  explored  at  the 
reopened  hearing.  In  view  of  the 
foregoing,  the  record  fails  to  support  the 
adoption  of  tbe  modified  Class  ID-A 
pricing  arrangement  advanced  by 
proponents  and  no  further  action  on  the 
proposal  is  warranted. 

Farmland  Dairies.  Inc.,  an  Order  2 
fluid  handler,  testified  that  if  m-A 
pricing  is  adopted  the  orders  should 
provide  a  mechanism  to  ensure  tbat  the 
milk  of  dairy  formers  is  being  made 
available  to  handlers  who  are  processing 
dairy  products  which  have  greater  value 
than  HI-A  products,  which  would  be 
priced  at  a  market-clearing  level.  The 
witness  for  Farmland  testified  that 
classified  pricing  under  a  Federal  order 
is  intended  to  ensure  that  the  handler 
with  the  highest  use  classification  and 
price  will  have  first  call  od  the  market's 
available  milk  supply  and  then  the  next 
highest  use  mil  be  supplied  until  all 
such  needs  have  been  furnished. 
Establishing  these  priorities  assures  that 
the  market's  dairy  nrmers  wrill  receive 
the  hi^iast  possible  blend  prkaa.  Also, 
if  these  obimrtives  are  not  met.  classified 
pricing  is  not  ¥faridng  ptoperfy,  the 
handler  contended. 


To  assure  that  these  objectives  are 
attained  if  ID-A  pricing  is  provided. 
Farmland  suggested  that  the  market 
administrator  operate  a  so-called 
"clearing  bouse"  far  the  purpose  of 
disposing  of  the  market's  excess  milk 
supplies.  The  witness  for  proponent 
suggested  that  ID-A  processors  be 
required  to  repml  to  the  maikst 
administrator  once  each  week  the 
number  of  loads  of  milk  they  intend  to 
process  into  ID-A  products.  This 
surplus  disposal  information  would  be 
disseminated  to  the  market's  handlers 
by  the  market  administrator.  Any 
handler  who  could  use  the  milk  in  a 
higher^valued  product  could  inform  the 
market  administrator  of  such  intentions. 
The  excess  supplies  would  be  allocated 
by  the  market  administrator,  on  a  first- 
come  first-served  basis  with  the  highest 
bid  receiving  the  prsferential  treatment 
Under  the  Farmland  proposal,  if  a 
handler  is  wilUng  to  pay  the  minimum 
class  price  plus  the  transportation  for 
the  excess  milk,  the  ID-A  processor 
would  be  required  to  make  the  milk 
available  to  the  handler  processing  such 
higher-vahied  products. 

Farmland  testified  that  if  handlers 
want  a  market-clearing  price  to  apply, 
there  must  be  a  demonstration  that  the 
milk  processed  into  m-A  products 
actually  exceeds  the  other  needs  of  the 
market's  handlers.  If  no  handler 
requests  the  milk  available  on  the 
market  administrator's  weekly  offer 
sheet,  then  the  milk  oould  reasonabfy  be 
considered  siuphis  and  could  be 
processed  into  ffl-A  products  and 
priced  at  the  maricet-dearing  price. 
Farmland  testified. 

Farmland,  like  FUMMC  and  TAPP, 
testified  in  opposition  to  m-A  piridng  at 
this  hearing.  These  modifications  were 
suggested  by  the  handlers  only  in  the 
event  the  Secretary  decided  that  I3-A 
pricing  should  be  provided.  Since  the 
Farmland  ahemative  was  not  printed  in 
the  hearing  notice,  interested  parties 
were  not  really  prepared  to  discuss  the 
merits  of  such  a  modification.  Although 
numerous  questicHM  were  asked  about 
the  implementation  of  such  a  proposal, 
Ibe  ramifications  of  the  proposal  were 
not  explored  to  sudi  an  extmt  as  to 
support  its  adoption  in  this  decision. 

Also,  there  is  no  evidence  in  this 
record  to  indicate  that  handlers 

grocessing  vahie-sddsd  products  are 
aving  problems  obtaining  adequate 
milk  supplies  or  that  ID-A  processors 
are  committing  milk  supplies  to  their 
buttsr/powder  plants  befoie  making  that 
milk  available  to  handlers  making 
value-added  products.  The  recora  seems 
to  indicate  just  ths  opposite  situation  is 
happsning  in  that  ID-A  processors 
limited  to  butlsr/powdsr  manufscttning 
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are  left  with  milk  supplies  that  market 
handlers  do  not  want.  The  adoption  of 
uny  mechanism  to  assure  the 
availability  of  the  market's  milk  supply 
should  respond  to  a  particular 
marketing  problem  rather  than  be 
provided  as  a  preliminary  precautionary 
safeguard  to  prevent  the  development  of 
any  such  problem.  If  such  a  situation 
manifests  itself  under  m-A  pricing  in 
the  future.  Farmland  or  any  other 
interested  party  could  request  a  hearing 
on  the  issue. 

Several  interested  parties  re(>eated 
their  request  that  handlers  be  allowed 
the  flexibility  to  agree  on  III-A 
classification  of  milk.  The  procedure 
outlined  in  the  initial  tentative  decision 
and  now  used  imder  the  three  orders 
where  the  amendments  have  been 
implemented  on  an  interim  basis  should 
be  extended  to  all  of  the  markets  where 
ni-A  pricing  is  adopted.  The  record 
shows  that  in  certain  instances  handlers 
could  agree  on  a  ni-A  classification  of 
milk  and  the  pool  could  be  adversely 
impacted.  Accordingly,  the  pro  rata 
assignment  should  be  provided. 

At  the  second  reopened  hearing  some 
of  the  proponents  continued  to  support 
the  original  proposal,  which  included 
milk  used  to  produce  butter  and  NFDM 
in  Class  III-A.  Nothing  was  presented 
by  such  proponents,  however,  to 
indicate  why  the  findings  and 
conclusions  of  the  initial  tentative 
decision  regarding  the  classification  and 
pricing  of  cream  used  to  make  butter 
should  be  overturned.  Accordingly,  III- 
A  pricing  would  be  limited  to  producer 
milk  used  to  make  NFDM. 

Along  that  same  line,  the  issue  of 
pricing  buttermilk  powder  also  was 
disoused  at  the  hearing.  Buttermilk 
powder  is  a  by-product  of 
manufacturing  butter.  Any  skim  milk 
and/or  butterfat  In  the  buttermilk 
powder  would  be  accounted  for  by 
handlers  as  milk  and/ or  cream  that  was 
used  to  make  butter.  Since  butter  would 
continue  to  be  a  Qass  III  product,  the 
skim  milk  and  butter£at  in  the 
buttermilk  powder  would  be  accounted 
for  and  priced  in  Class  ID. 

At  the  reopened  bearing  and  in  briefs 
handlers  in  the  Pacific  Northwest 
repeated  their  claim  that  the  "snubber" 
provisions  should  be  retained  under 
Order  124.  They  insisted  that  the  record 
does  not  support  an  increase  in  the 
price  of  milk  used  to  make  cheese.  As 
indicated  in  the  original  tentative 
decision  in  this  proceeding,  since  the 
basic  formula  price  reflects  the  value  of 
milk  used  to  make  cheese  the  Class  in 
price  should  be  the  basic  formula  price. 
2.  The  need  for  emergency  action  with 
respect  to  issue  No.  1.  The  reopened 
hearing  notice  indicated  that  evidence 


would  be  taken  at  the  hearing  to 
determine  whether  emergency 
marketing  conditions  exist  to  such  an 
extent  that  omission  of  a  recommended 
decision  and  the  opportimity  to  file 
exceptions  thereto  under  the  rules  of 
practice  and  procedure  is  warranted. 

There  was  widespread  support  among 
the  proponents  at  the  reopened  hearing 
for  expedited  action  on  this  pricing 
issue.  Many  asked  that  amendments 
become  efi^ective  at  the  earliest 
practicable  date. 

The  urgency  of  dealing  with  this 
matter  expeditiously  was  based 
primarily  on  the  losses  that  processors 
were  experiencing  fi-om  manufacturing 
nonfat  dry  milk  from  the  markets' 
reserve  milk  supplies.  These  losses  were 
being  incurred  by  handlers  because  of 
the  wide  disparity  between  the  market 
value  of  powder  and  the  Minnesota- 
Wisconsin  prices.  As  a  result  of  this 
same  situation,  emergency  action  was 
taken  on  the  basis  of  the  initial  1991 
hearing  to  attempt  to  implement  Class 
in-A  pricing  as  expeditiously  as 
possible  in  the  three  Federal  orders 
where  substantial  quantities  of  reserve 
milk  supplies  are  used  to  produce 
NFDM.  Effective  implementation  of 
such  pricing  in  the  tnree  orders  was 
delayed  until  November  3, 1992  as  a 
result  of  legal  action  that  has  not  yet 
been  fully  resolved.  Although  price 
disparities  evident  during  the  course  of 
the  proceeding  may  or  may  not  continue 
to  persist  in  the  future,  action  has  been 
taken  to  provide  relief  in  those  areas 
where  any  pricing  disparity  causes 
significant  and  unavoidable  problems 
for  handlers  and  producers.  Since  such 
action  has  been  taken,  and  in  view  of 
the  contentious  and  litigious  nature 
evident  among  concerned  parties  over 
this  issue,  further  emergency  action  to 
extend  the  revised  pricing  formula  to  all 
markets  involved  in  the  proceeding 
should  not  be  taken.  Thus,  the  matter 
should  be  dealt  with  on  a  routine 
procedural  basis  with  the  issuance  of  a 
recommended  decision  and  the 
opportunity  for  interested  parties  to  file 
their  exceptions  to  the  Department's 
findings,  conclusions,  ano/or  proposed 
amendments  to  the  order. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 


conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they 
are  amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  {>olicy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
ordere,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factora,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Recommended  Marketing  Agreements 
and  Order  Amending  the  Orders 

The  reconunended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  orders,  as  amended 
regulating  the  handling  of  milk  in  the 
aforesaid  marketing  areas  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFK  Parts  1001, 
1002. 1004. 1009. 1007. 1011. 1030. 
1033. 1036. 1040, 1044, 1046, 1049, 
1065, 1068, 1079. 1093, 1094, 1096. 
1097, 1098. 1099. 1106, 1108. 1124, 
1126, 1131. 1135  and  1138 

Milk  marketing  orders. 
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The  authority  citation  for  7  CFR  parts 
1001. 1002, 1004. 1005. 1007. 1011. 
1030, 1033. 1036, 1040, 1044,  1048, 
1049, 1065. 1068. 1079,  1093, 1094, 
1096, 1097. 1098, 1099, 1106. 1108. 
1124. 1126, 1131, 1135  and  1138 
continues  to  read  as  follows: 


AutiMriljr:  Sees.  1-19, 4«  Stat  31,  as 
aniendbd:  7  U.S.C  601-674. 

PART  1001— MILK  IN  THE  MEW 
ENGLAND  MARKETING  AREA 

1.  Section  1001.40  is  amended  by 
revising  paragraph  (c)(l)(iii}  and  adding 
paragraph  (d)  to  read  as  follows: 

S  1001.40    ClMMeofutUbatfon. 


ifc)*  *  • 
(1).  .  . 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•  •        •        •        • 

(d)  Class  III-A  milk.  Qass  lE-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1001.43(f)  is  republished. 

S1001.43    Omarai  ctessifiestion  nilM. 

*  •        •        •        • 

.  (f)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  ID-A  use  on  the 
bssis  of  the  quantity  to  total  receipts  of 
bulk  fluid  milk  products  allocatea  to 
Class  m  milk  at  the  plant 

3.  Section  1001.50(d]  is  republished. 
S1001.5<^   CiMeprloM. 

(d)  Oass  m-A  price.  The  Class  ID-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfot  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  difierential  times  35  and 
rounded  to  the  nearest  cent,  and  subject 
to  the  adjustments  set  forth  in  p>aragraph 
(c)  of  this  section  for  the  applicable 
month. 

4.  Section  1001.54  is  revised  to  read 
as  follows: 

I10O1.S4    Annoucement  of  elM«  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  m<n)th  the  Class  I  price  for 
the  following  month,  the  Oass  TU  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  tne  15th  day  of 
eadi  month  the  Oass  II  price  for  the 


following  month  computed  pursuant  to 
§  1001.50(b). 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.40  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

1002.40    General  ciassHication  PutM. 

(d)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  lU-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant  or  imit. 

2.  Section  1002.41  is  emended  by 
revising  oaragraph  (d)(l)(iii)  and  adding 
paragraph  (e)  to  read  as  follows: 

f  1002.41    Ciessee  of  ulillzatloa 


the  201-210  mile  zone  and  at  the  1-10 
mile  zone; 


(d)*  •  ' 
(!)*•• 

(iii)  Any  milk  product  In  dry  form, 
except  nonfat  dry  milk; 

(e)  OcBM  m-A  milk.  Class  ID-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

3.  Section  1002.50  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

flOOSM    CteMpricM. 

(e)  Class  m-A  price.  The  Qass  ffl-A 
price  for  the  month  shall  be  the  average 
Western  States  nonftit  dry  milk  price  far 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent,  and  subject 
to  the  adjustments  set  forth  in  paragraph 
(d)  of  this  section  for  the  applicable 
month. 

11002.52    lAmendod) 

4.  Section  1002.52  is  amended  by 
changing  the  table  heeding  In  column  C 
in  paragraph  (c)  from  "Gasses  II  and  m" 
to  "Classes  0.  m  and  ID-A." 

5.  Section  1002.56  is  amended  by 
revising  paragraph  (a)C2)  to  read  as 
follows: 

11002^    Anootmcemonl  of  daea  prices 
■ntf  buttarfatdWerentfal. 


part  1004— milk  m  the  mtdole 
atlantk:  marketing  area 

1.  Section  1004.40  is  amended  by 
revising  paragraph  (c){l)(iii)  and 
republishing  paragraph  (d)  to  read  as 
follows: 

11004.40    Claeaas  of  iitffizatlon. 

•  •        •         *        • 

(c)-  •  • 
(D*  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfet  dry  milk. 

2.  Section  1004.43  (d)  is  repubUshed. 

11004.43    Gtieret  rteeeWctton  ml— . 

(d)  Class  m-A  milk  shall  be  tllooted 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Gass  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant 

3.  Section  1004.50  is  amended  by 
revising  the  section  heading  and  by 
republishing  paragraph  (g)  to  reed  as 

follows: 

1100450    Claaa  and  component  pricaa. 

•  •        •        •        • 

(g)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  phis  the 
butterfat  differential  value  per 
hundredweight  of  3.5  percent  milk  and 
rounded  to  the  nearest  cent,  and  subject 
to  the  adjustments  set  forth  in  paragraph 
(c)  of  this  section  for  the  applicable 
month. 

4.  Section  1004.53  is  amended  by 
revising  paragraph  (a)(2]  to  read  as 
follows: 


11004.53 

and  componam 


(a)*  •  • 

(2)  The  Class  m  and  Qass  ID-A  prices 
for  the  preceding  month  applicable  at 


(a)  •  *  • 

(2)  The  Oass  II  and  Class  Ut-A  pcicaa 
for  tba  preceding  month;  and 

5.  Section  1004.60(k)  is  rapublished. 
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11004.60    HMtdtofsvakMol  milk  for 
computing  unifonn  prioM. 

•        •        •        •        • 

(k)  For  producer  milk  in  Class  m-A, 
add  or  subtract  as  appropriate  an 
amount  per  hundredweight  that  the 
Class  m-A  price  is  more  or  less, 
respectively,  than  the  Qass  in  price. 


PART  100S-MILK  IN  THE  CAROUNA 
MARKETING  AREA 

1.  Section  1005.40  is  amended  by 
revising  paragraph  (c)(l)(iiil  and  adding 
paragraph  (d)  to  read  as  follows: 


11006.40 


of  utiUntion. 


(c)  •  •  ' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  aass  m-A  milk.  Class  IH-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1005.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11005.43    GerMral  ciaMlfication  ruloe. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  ffl-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  flse  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1005.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11005^    OeMpdoe*. 


(d)  Qass  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  diHerential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1005.54  is  revised  to  read 
as  follows: 

11006.54    Announeemont  of  ctMS  prico*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Qass  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1005.50(b). 


PART  1007— MILX  IN  THE  GEORGIA 
MARKETING  AREA 

1.  Section  1007.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

f  1007.40   Omsm  of  utiliation. 


(c)  •  •  • 
(D*  •  ' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1007.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

f  1007.43    G««eral  dusiflcatlon  rules. 

•        •        •        *        • 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Qass  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Qass  m-A  use  on  the 
oasis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1007.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11007.50    CtoM  prices 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1007.53  is  revised  to  read 
as  follows: 

1 1 007.53    Announcement  of  cIms  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1007.50(b). 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  Section  1011.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 


(!)*•' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1011,43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11011.43    Qwiend  claeeMcation  ruiee. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Qass  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1011.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S1011.50    Class  prioee. 


11007.40 


of  utiUiation. 


(0' 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Depjartment,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1011.53  is  revised  to  read 
as  follows: 

11011.53    Announcement  of  Disss  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Qass  I  price  for 
the  following  month,  the  Class  m  and  ,. 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1011.50(b). 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.40  is  amended  by 
revising  paragraph  (c)(l){iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

S103a40    CIssses  of  utilization. 

(c)«  •  • 
(D*  •  * 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1030.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 


IMI 
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f103(U3    GwMrai  otaMificatton  rulM. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  III  milk  and 
the  quantity  of  producer  milk  eligible  to 
the  priced  in  Qass  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  ID-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1030.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

llOSasO    ClMS  price*. 


(d)  Qass  m-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amoimt  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
roimded  to  the  nearest  cent. 

4.  Section  1030.53  is  revised  to  read 
as  follows: 

1 103C.53    Announcement  of  cteae  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  foUoMring  month,  the  Class  in  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1030.50(b). 

PART  1 033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

1.  Section  1033.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

f  1033.40    CI*****  of  utilization. 


(c)  •  *  * 
(D*  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

*  •        •        •        * 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1033.43  is  amended  by 
adding  paragraph  {f)  to  read  as  follows: 

1 1033.43    Q*n*r*l  ci***iflcat>on  rule*. 

*  •        •        •  .      • 

(f)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  qiiantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  bom 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipt;  of 


bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant 

3.  Section  1033.50  is  amended  bv 
adding  paragraph  (d)  to  read  as  follows: 

11033.50    Cl***prle**. 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  rar 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1033.53  is  revised  to  read 
as  follows: 

11033.53    Announc*m*nt  of  ctos*  prie**. 

The  market  administrator  shall 
announce  pubUcly  on  or  before  the  fifth 
day  of  each  month  the  Qass  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1033.50(b). 

PART  103&-MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11036.40    CI*****  of  utUlzMlon. 


(c)*  •  ' 
(D*  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 
•        •        •        •        • 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1036.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

1 1036.43    G*n*r*l  ci*s*lflc*tlon  rule*. 

(e)  Qass  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  ni-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1036.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11036.50    Cla**pric**. 


Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Departmmt,  less  12.5  cants,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
roimded  to  the  nearest  cent. 

4.  Section  1036.53  is  revised  to  read 
as  follows: 

11036.53    An(MMine*m*nt  of  ctaa*  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  Class  I  price  for  the 
following  month,  the  Class  m  and  Class 
IH-A  prices  for  the  preceding  month, 
and  on  or  before  the  15th  day  of  each 
month  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1036.50(b). 

PART  1040— MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  Section  1040.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

i104a40    Cla****  of  utiibaticn. 


(c)*  *  • 
(D*  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qass  III-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Secticn  1040.43  is  amended  by 
adding  (f)  to  read  as  follows: 

S104a43    General  classification  rule*. 


(fl  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1040.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

|104a50    Claaa  price*. 


(d)  Class  m-A  price.  The  Class  ffl-A 
price  for  the  month  shall  be  the  average 


(d)  aass  m-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  ror 
the  month,  as  reported  by  the 
Etopartment,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1040.53  is  revised  to  read 
as  follows: 


2S144 
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|1040^    Announownwit  of  ciMS  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  ni  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1040.50(b). 

PART  1044-MIUC  IN  THE  MiCHiQAN 
UPPER  PENINSULA  MARKETING 
AREA 

1.  Section  1044.22  is  amended  bv 
revising  paragraph  (i)(l)(iii)  to  read  as 
follows: 

11044.22    AddMonel  duties  of  the  meriiet 
administrator. 


(i)  *  •  • 
(1)'  •  • 

(iii)  The  Class  III  and  Qass  ED-A 
prices  for  the  preceding  month;  and 

2.  Section  1044.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11044.40    Classes  Of  utilization. 


(c)*   *   • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qass  ni-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  noniJat  dry  milk. 

3.  Section  1044.43  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§1044.43    General  dessificstion  rulss. 


(f)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  Quid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

4.  Section  1044.50  is  amended  bv 
adding  paragraph  (d)  to  read  as  follows: 

11044.50    Class  prices. 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividii^  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 


PART  1046-MILK  IN  THE 
LOUISVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

1.  Section  1046.40  is  amended  by 
revising  paragraph  (c](l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11046.40   ClasessofutiUzatioa 


(c)  •  •  • 
(D*  *  * 

(iii)  Any  milk  product  in  dry  form, 
except  nonfot  dry  milk; 

(d)  Qass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1046.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

i  1046.43    QsnsrsI  dassificetion  miss. 

•        •        *        *        • 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Qass  IH-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1046.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows; 

11046.50    Class  prices. 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1046.53  is  revised  to  reed 
as  follows: 

11046.53    Announcsmsnt  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  U  price  for  the 
following  month  computed  pursuant  to 
§  1046.50(b). 

PART  1049— MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.40  is  amended  by 
revising  oaragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11049.40    Classes  of  utiiizstion. 


(c)  •  •  • 

(1)  •  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  non£at  dry  milk; 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1049.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

S  1049.43    General  deesificstion  rulss. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1049.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

f  1049.50    Class  pries*. 


(d)  Class  m-A  price.  The  Class  ffl-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1049.53  is  revised  to  read 
as  follows: 

f  1049.53    Announcsmsnt  of  cisss  pricss. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1049.50(b). 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  K>WA  MARKETING  AREA 

1.  Section  1065.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

f  1065.40    ClassssofutWzation. 

(c) '  •  • 
(!)••• 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butter&t  used 
to  produce  nonfat  dry  milk. 

2.  Section  1065.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 
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11065.43    Gan«ral  eteMiflcction  rulM. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  UI-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class-A  use  on  the  basis 
of  the  quantity  of  total  receipts  of  bulk 
fluid  milk  products  allocated  to  Class  III 
milk  at  the  plant. 

3.  Section  1065.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11065.50    ClaMprloM. 


(d)  Class  m-A  price.  The  Class  UI-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1C65.53  is  revised  to  read 
as  follows: 

1 1065.63    Aimouncement  of  cI«m  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Gass  HI  and 
Class  ni-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1065.50(b). 

PART  1068— MILX  tN  THE  UPPER 
MIDWEST  MARKETINQ  AREA 

1.  Section  1068.40  is  amended  by 
revising  paragraph  (c)(l)(iii]  and  adding 
paragraph  (d)  to  read  as  follows: 

11068.40    CtaMM  of  utiUzation. 

*        •        •        •        • 

(c)*  •  • 
(1)'  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qass  m-A  milk.  Qass  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1068.43  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

11068.43    Qenerai  cteMiflcation  rule*. 


(f)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
>ool  sources  to  Class  m-A  use  on  the 
)asis  of  the  quantity  of  total  receipts  of 


bulk  fluid  milk  products  allocated  to 
Class  mi  milk  at  the  plant. 

3.  Section  1068.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11068.50    CtaM  price*. 


(d)  Qass  m-A  price.  The  Qass  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  time  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1068.53  is  revised  to  read 
as  follows: 

S 1 068.53    Announcement  of  ei*«s  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1068.50(b) 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA. 

1.  Section  1079.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11079.40    Cla**es  of  utillzatkMi. 


(c)*  '  • 
(!)••• 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qasss  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1079.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

1 1079.43    General  classification  rule*. 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from- 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1079.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11079.50    CI***  price*. 


Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amoiut  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1079.53  is  revised  to  read 
as  follows: 

S  1079.53    Announcement  of  cie**  price*. 

The  market  administrator  shall 
annoimce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  D  price  for  the 
following  month  computed  pursuant  to 
§  1079.50(b). 

PART  1093— MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  Section  1093.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragrapn  (d)  to  read  as  follows: 

f  1093.40    Cla**e*  of  utilization. 

(c)  '  •  * 
(1)'  *  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Qass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1093.43  is  amended  by 
adding  paragraph  (e]  to  read  as  follows: 

§1093.43    General  classification  rule*. 

•        •        •        •        • 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class.m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1093.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11093.50    Cia**  price*. 


(d)  Qass  m-A  price.  The  Qass  ffl-A 
price  for  the  month  shall  be  the  average 


(d)  Class  m-A  price.  The  Qass  ffi-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  re{>orted  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent 

4.  Section  1093.53  is  revised  to  read 
as  follows: 
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f  1083.53    AnnounoeiiMnt  of  ciM«  prioM. 

The  market  administrator  shall 
amiounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  in  and 
Class  TBr-A  prices  for  the  preceding 
month,  and  on  or  before  tna  15th  day  of 
each  month  the  Class  U  price  for  the 
following  month  computed  pursuant  to 
§  1093.50(b). 

PART  1094— MILK  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

1.  Section  1094.40  is  amended  by 
revising  paragraph  (c)(lKiii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11094.40    Claiiee  o«  utUfaedoo. 

(c)«  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  aass  UI-A  milk.  Class  QI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1094.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follo%vs: 

11094.43    Gwtenri  oiaMMcMion  rulM. 

(e)  Class  ni-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  in  milk  at  the  plant. 

3.  Section  1094.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11094.50   CiMaprioee. 


(d)  Class  m-A  price.  The  Class  III-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  frt>m  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1004.53  is  revised  to  read 
as  follows: 


1109453    Anneunoenwntof( 

The  market  administrator  shall 
announce  publicly  on  or  before  the  filth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  in  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  tne  15th  (wy  of 
each  month  the  Class  n  price  for  the 


following  month  computed  ptirsuant  to 
S  1094.50(b). 

PART  1096— MUX  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  Section  1096.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11096.40   Ctaaaeaofuttltallofk 

(c) '  •  • 
(1)  '  •  ' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  aass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produced  nonfat  dry  milL 

2.  Section  1096.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11099.43    Q«Mral  dassiflcation  rutea. 

•        •        •        •        • 

(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  miik  products  allocated  to 
Class  m  milk  at  the  plant 

3.  Section  1096.50  is  amended  by 
adding  paragraph  (d)  to  reed  as  follows: 

11096.50    ClaaaprtcM. 


11097.40 


efuMliation. 


(d)  Class  m-A  price.  The  Class  ffl-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amoimt  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfot  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1096.53  is  revised  to  read 
as  follows: 

11096.53    Announcement  of  daaaprioea. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  tne  15th  day  of 
each  month  the  Class  n  price  for  the 
following  month  computed  pxirsuant  to 
§  1096.S0(b). 

PART  1097— MILK  IN  THE  MEMPHIS, 
TENNESSEE  MARKETING  AREA 

1.  Section  1097.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragrapn  (d)  to  read  as  follows: 


(c)'  •  • 
(1) '  •  • 

(Iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  aass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfet  used 
to  produce  nonfat  dry  milk. 

2.  Section  1097.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11097.43    Gen««l  clasaificatton  ruiea. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 

Eool  sources  to  Class  m-A  use  on  the 
asis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1097.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11097.50    Claaaprioea. 


(d)  aass  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1097.53  is  revised  to  read 
as  follows: 

S 1 097.53    Announcement  of  claaa  pricea. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  D  price  for  the 
following  month  computed  pursuant  to 
§  1097.50(b). 

PART  1098-MILK  IN  THE  NASHVILLE, 
TENNESSEE  MARKETING  AREA 

1.  Section  1098.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11098.40    Classes  of  utUizadon. 

(c)  •  •  • 
(!)••• 

(iii)  Any  milk  product  in  dry  iorm, 
except  nonfat  dry  milk; 

(d)  aass  m-A  milk.  Qass  m-A  milk 
shall  be  all  skim  milk  and  butterfiit  used 
to  produce  nonfat  dry  milk. 


JMI 
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2.  Section  1098.43  is  anwaded  by 
adding  paia^ph  (a)  to  raad  aa  foUows: 

|109t43   Oawatal  riaaaWkaMon  nilaa. 

•        •        •        •        • 

(e)  Class  ID-A  milk  AaU  ba  allocated 
in  oombination  with  Class  III  millc  and 
the  quantity  of  pioducer  milk  eligibla  to 
be  priced  in  Qass  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  QI-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  in  milk  at  the  plant 

3.  Section  1098.50  is  amended  by 
adding  paragraph  (d)  to  read  as  followa: 


§10MJO 


(d)  Class  in-A  price.  The  Class  lU-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfet  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1098.53  is  revised  to  read 
as  follows: 


fion.53    Announoamant  of  I 

The  market  administrator  shall 
annoimce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  IH  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  IH  price  for  the 
following  month  computed  pursuant  to 
§  1098. 50(b). 

PART  10M— MILK  IN  THE  FAOUCAH, 
KENTUCKY  MARKETMO  AREA 

1.  Section  1099.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

I1099.4O    ClaaaaaolutUzatioa 


(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  C/oss  m-A  milk.  Claaa  OI-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1099.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11099.43    Qeneral  claaaiflcation  rulM. 

(e)  Qass  ID-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  OQ-A  shall  be 


determined  by  prorating  rac^pts  from 
pool  sourcss  to  Class  ID-A  uaa  on  tha 
baais  of  tha  (piantity  of  total  lacelpta  of 
bulk  fluid  milk  products  alloMted  to 
Class  in  milk  at  the  plant 

3.  Sectioo  1098.50  is  amended  by 
adding  paragraph  (d)  to  raad  aa  iollo 

11099^0 


I1109J0 


(d)  Class  m-A  price.  The  Class  ffl-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  the  nearest  cent. 

4.  Section  1099.53  is  revised  to  read 
as  follows: 

11099.53    Announcamaftf  of  cleas  prkaa. 

The  market  administrator  shall 
annoimce  publicly  on  or  before  the  fifth 
day  of  each  month  tha  Class  I  price  for 
the  following  month,  the  Class  in  and 
Class  m-A  prices  for  the  preceding 
month,  and  or  before  the  15th  day  of 
each  month  the  Class  U  price  for  the 
following  month  computed  pursuant  to 
§  1099.50(b). 

PART  1106-MttJC  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Section  1106.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  raad  as  follows: 


I110S.40 


ofutHbatien. 


(c)*  •  • 
(1)  •  •  ' 

(iii)  Any  milk  product  in  dry  form, 
except  nonfet  dry  milk; 

(d)  Class  m-A  milk.  Oass  ID-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  non&t  dry  milk. 

2.  Section  1106.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11106.43    Ganaral  daaemcllow  nilaa. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  ptriced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  II^-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fhiid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1106.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 


(d)  Class  m-A  price.  Tha  Clasa  UI-A 
price  for  the  month  shall  be  the  average 
Western  States  nonht  dry  milk  prioa  rv 
the  month,  as  reported  by  the 
Department  less  12.5  c«ita,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  tha 
buttwfat  difisrantial  times  35  and 
rounded  to  tha  nearest  cant. 

4.  Sactitm  1106.53  is  revised  to  read 
as  follows: 


11109.53    Announoemantefi 

The  maricet  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  mcoith  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  befwe  the  15th  day  of 
each  month  the  Oass  U  price  for  tha 
following  month  computed  pursuant  to 
81106.50(b). 

PART  1108-MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETINQ  AREA 

1.  Section  1108.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 


11106.40 


Of  UltwWOOfti 


(c)  •  •  • 

(1)'  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

•        •        •        •        • 

(d)  Class  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milL 

2.  Section  1108.43  is  amended  by 
adding  paragraph  (e)  to  read  aa  follows: 


(e)  Oass  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  ehgible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  III-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1108.50  is  amended  bv 
adding  paragraph  (d)  to  read  aa  fouowa: 

11106.50   Claaaprioaa. 


(d)  Class  m-A  price.  The  Oass  ID-A 
price  for  tha  month  shall  be  the  average 
Westani  States  nonfat  dry  milk  price  for 
the  month,  aa  reported  by  tha 
Department,  less  12.5  cants,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
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such  nonfat  dry  milk  price,  plus  the 
butterfat  difiiarential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1108.53  is  revised  to  read 
as  follows: 

11108^    Aiwtounoement  of  dee*  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Gass  I  price  for 
the  following  month,  the  Qass  in  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
S  1108.50(b). 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11124.40    Cteeea*  of  utUlzirtlon. 

•        •        •        •        • 

(c)  *  •  • 
(1)  *  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Class  m-A  milk.  Qass  IH-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1124.43  (e)  is  republished. 

11124.43    Qenoral  clesetficetlon  rules. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  lU-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1124.50  is  amended  by 
revising  paragraph  (c)  republishing 
paragraph  (d)  to  read  as  follows: 

11124.50    Ctaeeprlooe. 

(c)  Qass  m  price.  The  Class  m  price 
shall  be  the  basic  formula  price  for  the 
month. 

(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  Tor 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfet  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
roimded  to  the  nearest  cent. 

4.  Section  1124.53  is  revised  to  read 
as  follows: 


11124.53    AiNKMincement  of  elaae  prioee. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  tne  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1124.50(b). 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  Section  1126.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11126.40    Claeaee  of  utilization. 

(€)••• 
(D*  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  millq 

•        •        •        •        • 

(d)  Qass  m-A  milk.  Class  m-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 

2.  Section  1126.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11126.43    General  dssaiflcation  rule*. 

(e)  Class  m-A  milk  be  allocated  in 
combination  with  Class  m  milk  and  the 
quantity  of  producer  milk  eligible  to  be 
priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1126.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11126.50    Claes  price*. 


(d)  Qass  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  firom  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfet  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1126.53  is  revised  to  read 
as  follows: 

f  1 126.53    Announcement  of  da**  price*. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  tne  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
S  1126.50(b). 


PART  1131-MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

1.  Section  1131.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11131.40    Cla****ofutiliiMton. 


(c)'  '  • 
(1)  '  •  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  C7ass  m-A  milk.  Class  ffi-A  milk 
shall  be  all  skim  milk  and  butterfet  used 
to  produce  nonfat  dry  milk. 

2.  Section  1131.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11131.43    Gwwrd  cl**dfication  rul**. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  m-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  m-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1131.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S1 131.50    Cla** price*. 


(d)  Class  m-A  price.  The  Class  m-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  By  subtracting  from  9 
an  amoimt  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  Section  1131.53  is  revised  to  read 
as  follows: 

11131.53    Announcenwnt  of  da**  pric**. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1131.50(b). 

PART  1 135— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  1135.40  is  amended  by 
revising  paragraph  (c)(l)(iii)  and  adding 
paragraph  (d]  to  read  as  follows: 

11135.40    Cte**«*ofutiUzatlon. 

•        ••••' 
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(c)-  •  • 

(iii)  Any  milk  product  in  dry  fonn, 
•xcept  nonfat  dry  milk; 

*        •        •        •        • 

(d)  Chss  m-A  milk.  Class  ffl-A  milk 
shall  be  all  akim  milk  and  butterfet  used 
to  produce  nonfet  dry  milk. 

2.  Section  1135.43  Is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

f113M3    QwMraictaMMcstionrulM. 


(e)  Class  m-A  milk  shall  be  allocated 
in  combination  with  Class  in  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Qass  ID-A  riiall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  JII-A  use  on  the 
basis  of  the  quantity  of  total  receipts  of 
buDc  fluid  milk  products  allocated  to 
Class  m  milk  at  the  plant. 

3.  Section  1135.50  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

11135.50    CiMeprteM. 


(d)  Qass  m-A  price.  The  Qass  HI-A 
price  for  the  month  shall  be  the  average 
Western  States  nonfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amoimt  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing.  4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  differential  times  35  and 
rounded  to  the  nearest  cent. 

4.  SecticHi  1135.53  is  revised  to  read 
as  follows: 

11135.53    Announcement  of  dw  prtc— . 

The  market  administrator  shall 
announce  publicly  on  or  before  the  filth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  HI  and 
Class  Ul-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  U  price  for  the 
following  month  computed  pursuant  to 
S  1135.50(b). 

PART  1138-*(IILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

1.  Secticm  1138.40  is  ameiKled  by 
revising  paragraph  (cMlKiii)  and  adding 
paragraph  (d)  to  read  as  follows: 

11138.40    CtesMedutMizstion. 


1(c)*  •  • 
(1)'  *  • 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(d)  Chss  m-A  mitk.  Class  IH-A  milk 
shall  be  all  skim  milk  and  butterfat  used 
to  produce  nonfat  dry  milk. 


2.  Section  1138.43  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

11138^    OmwatciaMMcatlen  rules. 


(e)  Class  m-A  milk  riiall  be  allocated 
in  combination  with  Class  m  milk  and 
the  quantity  of  producer  milk  eligible  to 
be  priced  in  Class  ID-A  shall  be 
determined  by  prorating  receipts  from 
pool  sources  to  Class  ID-A  um  on  the 
basis  of  the  quantity  of  total  receipts  of 
bulk  fluid  milk  products  allocked  to 
Class  m  milk  at  the  plant 

3.  Section  1138.50  is  amended  by 
adding  paragraph  (d)  to  read  as  fellows: 

11138.50    ClM«p«kM. 


(d)  Qttss  m-A  price.  The  Class  ID-A 
price  for  the  month  shall  be  the  average 
Western  States  Donfat  dry  milk  price  for 
the  month,  as  reported  by  the 
Department,  less  12.5  cents,  times  an 
amount  computed  by  subtracting  from  9 
an  amount  calculated  by  dividing  .4  by 
such  nonfat  dry  milk  price,  plus  the 
butterfat  diflwential  times  35  and 
rounded  to  the  r)earest  cent. 

4.  Section  1138.54  is  revised  to  read 
as  follows: 


|1138w54    AfUKHmcament  of  dn«  price*. 

The  maiket  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  m  and 
Class  m-A  prices  for  the  preceding 
month,  and  on  or  before  the  15th  day  of 
each  month  the  Class  U  price  for  the 
following  month  computed  pursuant  to 
§  1138.50(b). 

Dated:  May  11, 1993. 
LP.14Mur«, 
Acting  Administrator. 
[PR  Doc  93-11617  Plied  5-l»-93:  8:45  ami 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  231 

[Regulation  EE;  Docket  No.  R-0801] 

Netting  EUgtblHty  for  Fbwnctal 
Insttttittons 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Pn^Kwed  rule. 

summary:  The  Board  is  requesting 
comment  on  a  rule  to  include  certain 
entities  uiuler  the  definition  of 
"financial  institution"  in  section  402  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
so  that  they  will  be  covered  by  the  Act's 


netting  pnivisiaos.  The  Act  authorizes 
the  Board  to  expand  the  definitian  of 
"financial  institutkn"  to  the  extent 
consistent  with  the  purposes  of 
enhancing  efficiency  axxd  reducing 
systemic  risk  in  the  fifmnrial  markets. 
DATES:  Comments  mtist  be  submitted  on 
or  before  August  20. 1993. 
ADDRESSES:  Comments,  which  should 
refw  to  Docket  No.  R-0801,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  GoTemors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  Comments  addressed  to  Mr. 
Wiles  also  may  be  dehvered  to  the 
Board's  mail  room  between  8:45  am  and 
5:15  pm  and  to  the  security  control 
room  outside  of  those  hours.  Both  the 
mail  room  and  the  security  control  room 
are  accessible  from  the  coxirtjrard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  Room  B- 
1122  between  9  am  and  5  pra. 
FOR  FURT»»t  MTORMATION  COKTACT: 
Oliver  Ir^and,  Associate  General 
Counsel  (202/452-3625),  or  Stephanie 
Martin.  Senior  Attorney  (202/452-3198), 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  on7y, 
Telecommunications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 

SUPPI^MENTARV  MFORMATKM: 

Background 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(Act)  (Pub.  L  102-242,  sections  401-407; 
105  Stot  2236.  2372-3;  12  U.S.C  4401- 
4407)  validates  netting  contracts  among 
financial  institutions.  Parties  to  a 
netting  contract  agree  that  they  will  pay 
or  receive  the  net.  rather  than  the  gross, 
payment  due  under  the  netting  contract 
The  Act  provides  certainty  that  netting 
contracts  will  be  enforced,  even  in  the 
event  of  the  insolvency  of  one  of  the 
parties.  The  Act's  netting  provisions, 
effective  December  19, 1991.  were 
designed  to  promote  efficiency  and 
reduce  systemic  risk  within  the  banking 
system  and  financial  markets. 

The  netting  provisions  apply  to 
bilateral  nettii^  contracts  between  two 
fhwnciel  institntioiu  and  mohilateral 
netting  contracts  among  members  of  a 
clearing  organization.*  Section  4402(9) 


MrvicMfor  li» 
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of  the  Act  defines  "financial  institution" 
to  include  a  depository  institution,  a 
securities  broker  or  dealer,  or  a  futures 
commission  merchant  Section  4402(9) 
also  authorizes  the  Board  to  determine 
whether  institutions  that  do  not  fall 
within  the  Act's  definition  may  be 
considered  financial  institutions  for 
purposes  of  the  netting  provisions.  In 
addition,  the  Act's  definition  of  "broker 
or  dealer"  (section  4402(1)(B))  includes 
any  affiliate  of  a  registered  broker  or 
dealer,  to  the  extent  consistent  with  the 
Act.  as  determined  by  the  Board. 

The  Board  could  expand  the 
"financial  institution"  definition  either 
by  case-by-case  determinations  or  by 
rule-making.  The  Board  believes  it 
would  be  appropriate  to  establish,  by 
rule,  a  category  of  entities  that  may  be 
considered  financial  institutions  under 
the  Act.  The  Board  would  retain  the 
discretion  to  make  individual 
determinations  in  cases  where  entities 
do  not  meet  the  rule's  requirements  for 
a  financial  institution,  but  where 
appUcation  of  the  Act's  netting 
provisions  to  their  transactions  would 
reduce  systemic  risk  and  increase 
efficiency  in  the  financial  markets.' 

Scope  of  the  proposed  rule.  The  Board 
believes  that,  consistent  with  the 
purposes  of  the  Act,  the  netting 
provisions  of  the  Act  should  extend  to 
all  financial  market  participants  that 
regularly  enter  into  financial  contracts, 
both  as  buyers  and  sellers,  where  the 
failure  of  the  participant  could  create 
systemic  problems  in  the  financial 
markets.  The  failure  of  a  significant 
market  participant  to  meet  its 
obhgations  at  the  end  of  the  day  could 
have  serious  systemic  consequences  in 
terms  of  losses  to  counterparties  or 
market  confidence  and  liquidity.  The 
Board  considered  Umiting  coverage  to 
institutions  that  are  regulated  by  the 


(i)  In  tvhich  all  msmberi  other  than  the  clearing 
organizabun  itself  are  financial  initituUonj  or  other 
clearing  organizabozu;  or 

(ii)  Which  is  r«^4tered  a*  a  clearing  agency  under 
the  Securitiat  Exchange  Act  of  1934  (IS  U.S.C  78a 
«t  seq).  or 

(B)  That  perform*  clearing  function*  far  a  contract 
market  deaignated  pursuant  to  the  Commodity 
Exchange  Act  (7  U.S.C.  1  et  $aq.). 

'  The  Board  hat  already  made  individual 
determinations  in  the  case*  of  three  participants  in 
the  New  York  Qearing  House  Interbank  Payments 
System  (CHIPS).  The  three  participants  (American 
Express  Bank  Ltd.,  French  American  Banking 
Corporation,  and  Banasto  R«nlting  Corporatioa)  do 
not  meet  the  Act's  definition  of  financial 
insbtubon,  but  the  Board  determined  that  they  may 
be  considered  financial  institutions  under  the  Act's 
netting  provisions  for  purposes  of  their 
participation  in  CHIPS.  In  making  this 
datennination,  the  Board  coiuidered  the  substantial 
paymaou  volume  that  flows  through  CHIPS,  the 
step*  taken  to  achieve  •attiamaDt  finality  for  CHIPS. 
and  the  «ystemic  consequaoca*  of  a  CHIPS 
settlement  failure. 


federal  or  state  government,  that  are 
affiliated  with  a  defined  financial 
institution,  or  that  have  a  specific  type 
of  corporate  charter.  However,  the  Board 
believes  that  broad  netting  coverage 
would  further  the  Act's  goals  to  enhance 
efficiency  and  decrease  systemic  risk  in 
the  financial  markets. 

Market  participants  generally  manage 
coimterparty  risk  by  setting  bilateral 
exposure  limits  vis-a-vis  other  maiiwt 
participants.  These  limits  may  be 
influenced  by  a  coimterparty's 
affiliation,  charter,  or  regulatory  status. 
In  some  cases,  these  limits  may 
constrain  activity,  particularly  for 
participants  that  act  as  intermediaries 
and  provide  liquidity  to  the  market. 
Extending  the  Act's  netting  provisions 
broadly  to  market  obligations  would 
allow  participants  to  engage  in  more 
transactions  within  a  given  set  of  credit 
limits  because  those  limits  would  be 
applied  to  the  net.  rather  than  the  gross, 
amount  of  exposure  to  individual 
counterparties  (including 
clearingnouses).  Therefore,  broader 
netting  coverage  would  tend  to  loosen 
constraints  on  intermediaries,  thereby 
enhancing  market  liquidity  and 
reducing  coimterparty  risk.  Market 
participants  could  increase  their  gross 
transactions  while  maintaining  the  same 
or  reducing  exposure  to  bilateral  credit 
risk.  Accordingly,  the  Board  beUeves 
that  it  is  appropriate  to  extend  netting 
coverage  broadly  to  achieve  enhanced 
liquidity  and  decreased  risk  in  the 
financial  markets.  Market  participants 
could  then  use  their  own  judgment  to 
accoimt  for  a  counterparty's  af^liation, 
charter,  or  regulatory  status  when 
settingbilateral  crecht  limits. 

Furthermore,  a  test  based  on 
regulatory  status,  affiliation,  or  class  of 
charter  may  foster  presumptions  about 
the  risks  posed  by  market  participants 
covered  by  the  test.  For  example,  tying 
netting  to  a  particular  regulatory  status 
may  lead  market  participants  to 
conclude  that  regulated  entities  are  less 
risky  than  ur.regulated  entities.  In 
practice,  such  a  conclusion  may  prove 
unwarranted.  The  Board  also  believes 
that  an  extension  of  the  Act's  coverage 
should  be  competitively  neutral,  if 
possible,  in  its  effects  on  existing  and 
potential  financial  market  participants 
who  may  benefit  fi-om  the  increased 
liquidity  and  reduced  systemic  risk 
resulting  from  greater  certainty  about 
netting  arrangements. 

In  addition,  "regulated  entity," 
"affiliation,"  and  "charter"  tests  could 
be  both  over-  and  imder-inclusive.  For 
example,  extending  coverage  only  to 
government-regulated  entities  could 
exclude  major  unregulated  market 
participants,  such  as  swap  dealers  that 


are  affiliates  of  securities  broker-dealers, 
while  at  the  same  time  covering  entities 
that  are  regulated  but  that  engage  in 
httle  or  no  financial  market  activity  that 
would  benefit  bom  netting.  Similarly, 
applying  an  "affiliation"  or  "charter" 
test  could  exclude  major  market 
participants  that  are  not  affiliated  with 
financial  institutions  or  that  lack  a 
specific  type  of  charter  and  could 
include  marginal-to-inactive  market 
participants.  Thus,  the  Board  believes 
that  a  "regulated  entity,"  "affiliation," 
or  "charter"  test  would  be 
inappropriate. 

Proposed  rule.  The  proposed  rule  is 
designed  to  allow  certain  participants  in 
markets  for  financial  contracts,  other 
than  depository  institutions,  broker- 
dealers,  and  futures  commission 
merchants  (which  are  already  covered 
by  the  Act),  to  receive  the  benefits  of  the 
Act's  netting  provisions.  The  proposal 
sets  out  a  two-prong  test  for  market 
participants,  one  regarding  the  nature  its 
market  activity  and  one  regarding  the 
volume  of  its  activity,  to  determine 
whether  it  qualifies  as  a  "financial 
institution"  under  the  Act. 

To  meet  the  firat  prong  of  the  test,  a 
person  must  actively  participate  in  a 
financial  market  for  its  own  account  and 
hold  itself  out  as  a  counterparty  that 
will  engage  in  transactions  both  as  a 
buyer  and  a  seller  in  one  or  mora 
financial  markets  (hereinafter  such  a 
person  will  be  referred  to  as  a  "dealer"). 
A  financial  market  is  a  market  for  a 
financial  contract,  which,  in  turn, 
means  a  "quafified  financial  contract" 
as  defined  in  the  Federal  Deposit 
Insurance  Act.'  A  "person"  means  any 
legal  entity,  including  a  corporation, 
unincorporated  company,  partnership, 
government  unit  or  instnunentality, 
natural  person,  or  any  similar  entity  or 
organization. 

A  dealer  must  hold  itself  out  to  the 
market  (such  as  through  advertisements 
or  company  reports  or  by  setting  two- 
way  price  quotes)  as  an  intermediary 
who  will  enter  into  transactions  both  as 
a  buyer  and  seller  in  the  market.  For 
example,  a  dealer  would  offer  either  to 
make  fixed-rate  payments  or  to  receive 
fixed-rate  pa>'ments  in  the  market  for 
fixed/floating  interest  rate  swaps.  A 
dealer  must  engage  in  market 
transactions  for  its  own  account,  rather 
than  as  agent  or  fiduciary  for  its 
customers.  A  dealer  normally  would  not 
receive  a  brokerage  commission  but 
rather  would  rely  on  favorable  price 
spreads  as  compensation. 


>  12  U.S.C  1821(eMS)(D).  For  purpose*  of  the 
dafinltioa  of  "qualifiad  fin»»M-<»i  contrKt."  the 
definition  of  a  birwwd  cootiact  Includes  a  spot 
contract  (a  contract  with  ■  nubnitT  of  2  dan  or 
le**). 
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A  dealer  must  be  engaged  in  the 
business  of  dealing  on  a  regular  basis, 
but  dealing  need  not  be  its  primary 
business  activity.  For  example,  a  non- 
financial  corporation  may  qualify  as  a 
dealer  if  it  actively  participates  in  the 
swaps  or  foreign  exchange  markets, 
even  though  the  focus  of  its  primary 
business  may  be  unrelated  to  the 
financial  markets.  Such  a  corp>oration, 
which  would  maintain  a  "professional" 
maricet  presence  and  would  regularly 
receive  solicitations  from  other  market 
participants,  is  distinguishable  from  an 
"end-user,"  which  may  enter  into 
certain  types  of  financial  contracts  on  a 
recurring  basis  but  does  not  actively 
deal  on  both  sides  of  the  market. 

The  size  of  a  dealer's  financial  market 
activity  must  be  large  enough  to  have 
the  potential  to  cause  systemic  risk 
problems  should  it  fail  to  settle  for  its 
obligations.  As  the  second  prong  of  its 
test,  the  Board  has  set  threshold  levels 
on  financial  market  activities  that  a 
dealer  must  meet  in  order  to  be 
considered  a  financial  institution  for 
purposes  of  the  Act.  To  satisfy  the 
quantitative  test,  a  dealer  must: 

(1)  Have  outstanding  one  or  more 
financial  contracts  of  a  total  gross  dollar 
value  of  $1  billion  in  notional  principal 
amount  on  any  day  during  the  previous 
15-month  period,  with  counterparties 
that  are  not  its  affiliates,  or 

(2)  Have  incurred  total  gross  mark-to- 
market  positions  in  one  or  more 
financial  contracts  of  $100  milUon  on 
any  day  during  the  previous  15-month 
period  with  imaffiliated  counterparties.* 

Once  a  market  participant  meets  both 
prongs  of  the  test,  it  would  be 
considered  a  financial  institution  for  the 
next  15  months.  Any  netting  contract,  as 
defined  in  section  402(14)  of  the  Act, 
that  the  participant  enters  into  during 
the  period  when  it  quahfies  as  a 
financial  institution  would  be  eligible 
for  coverage  under  the  Act's  netting 
provisions. 

The  Board  requests  comment  on 
whether  the  quantitative  thresholds  are 
too  high  or  too  low.  The  lower  the 
thresholds,  the  greater  the  number  of 
dealers  that  can  qualify  for  netting,  and 
the  easier  it  will  be  for  relatively  large 
dealers  to  prove  their  netting 
qualifications  to  counterparties.  Many 
institutions,  such  as  small  banks  and 
credit  imions,  already  qualify  for  netting 
under  the  terms  of  the  Act,  even  though 
they  would  not  meet  the  quantitative 
thresholds  in  the  proposed  rule.  The 
Board  would  reexamine  whatever 


*  In  eCect,  a  dealer  could  meet  the  quactitAtive 
te«t  on  a  "rolling"  basU.  A  dealer  would  qualify  u 
a  financial  initirutton  for  15  month*  after  the  most 
recent  day  it  met  the  quantitative  teat 


thresholds  it  sets  if  market  practice 
demonstrates  that  the  threaoolds  are 
giving  certain  small  institutions  a 
competitive  advantage.  For  example, 
small-volume  market  participants  that 
quaUfy  as  financial  institutions  by 
virtue  of  the  Act's  definition  could  take 
advantage  of  the  Act's  nettins 
provisions  and  therefore  could  gain  a 
potential  competitive  advantage  over 
small-volume  dealers  that  are  not 
covered  by  the  Act  and  caimot  meet  the 
rule's  quantitative  thresholds. 

To  determine  whether  it  is  a  financial 
institution  on  any  given  day,  a  dealer 
would  apply  the  quantitative  tests  to 
financial  contracts  that  it  entered  into 
during  the  previous  15  months.  Under 
the  proposed  rolling  15-month  period,  a 
dealer  could  compile  its  trading  data  on 
an  annual  basis  and,  dei>ending  on  the 
last  date  it  met  the  threshold,  could 
have  as  many  as  three  additional 
months  after  the  end  of  the  annual 
reporting  period  to  calculate  the  data. 
The  Board  requests  comment  on 
whether  a  longer  or  shorter  period,  or  a 
fixed  period  such  as  a  calendar  year, 
would  be  appropriate. 

There  may  be  instances  where  a 
person  engages  in  netting  but  does  not 
qualify  as  a  financial  institution.  Such  a 
person  may  request  that  the  Board, 
under  its  discretionary  authority, 
determine  that  it  is  a  financial 
institution.  The  request  must  include  a 
statement  as  to  how  a  determination 
that  the  person  is  a  Hnancial  institution 
would  enhance  efficiency  and  reduce 
systemic  risk  in  financial  markets.  The 
Board  may  certify  such  persons  as 
financial  institutions  for  general 
purposes  [e.g.,  for  all  types  of  netting 
contracts  entered  into  by  the  institution) 
or  for  limited  purposes  [eg.,  for  netting 
contracts  within  a  certain  clearing 
organization). 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  {5 
U.S.C.  601-612)  requires  an  agency  to 
pubhsh  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  Two  of  the  requirements  of 
an  initial  regulatory  fiexibility  analysis 
(5  U.S.C  603(b))— a  description  of  the 
reasons  why  the  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule— are  contained  in  the 
supplementary  information  above. 
There  are  no  reporting  provisions  or 
relevant  federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. 

Another  requirement  for  the  initial 
regulatory  flexibility  analysis  is  a 
description  of,  and  where  feasible,  an 
estimate  of  the  number  of  small  entities 


to  which  the  proposed  rule  shall  apply. 
The  proposed  rule  will  apply  only  to 
entities  with  financial  contracts  of  $1 
billion  in  gross  notional  principle 
amount  or  gross  mark-to-market 
positions  of  $100  million  over  a  period 
of  a  year.  Entities  with  a  smaller  level 
of  market  activity  would  not  be  covered 
by  the  Board's  expanded  definition  of 
"financial  institution."  Many  small 
market  participants  are  included  in  the 
Act's  definition  of  "financial 
institution"  and  thus  are  already 
covered  by  the  netting  provisions.  The 
Board  limited  its  expansion  of  the  Act's 
definition  to  entities  with  a  relativefy 
large  volume  of  activity  because  the  lack 
of  netting  coverage  for  small  entities  is 
unlikely  to  affect  overall  market 
efficiency  or  systemic  risk. 

List  of  Subjects  in  12  CFR  Pari  231 

Banks,  banking,  Financial 
institutions.  Netting. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  add  a 
new  part  231  to  Title  12,  Chapter  II  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

PART  231— NETTING  EUGIBIUTY  FOR 
FINANCIAL  INSTITUTIONS 

Sw. 

231.1  Authority,  purpose,  and  scope. 

231.2  Deflnitions. 

231.3  Qualification  as  a  financial  institution. 

Authority:  12  U.S.C  4402(1)(B)  and 
4402(9). 

1231.1  Authority,  purpoae,  and  scope. 

(a)  Authority.  This  part  (Regulation 
EE:  12  CFR  part  231)  is  issued  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System  under  the  authority  of 
sections  402(1)(B)  and  402(9)  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C. 
4402(1)(B)  and  4402(9)). 

(b)  Purpose  and  scope.  The  purpose  of 
the  Act  and  this  part  is  to  enhance 
efficiency  and  reduce  systemic  risk  in 
the  financial  markets.  This  part  expands 
the  Act's  definition  of  "financial 
institution"  to  allow  more  financial 
market  participants  to  avail  themselves 
of  the  netting  provisions  set  forth  in 
sections  401-407  of  the  Act  (12  U.S.C. 
4401-4407).  This  part  does  not  affect  tlie 
status  of  those  financial  institutions 
specifically  defined  in  the  Act. 

5231.2  DeflnHlona. 

As  used  in  this  part,  unless  the 
context  requires  otherMrise: 

(a)  Act  means  the  Federal  Deposit 
Insurance  Corporation  Improvement  Ac  I 
of  1991  (Pub.  L  102-242, 105  Stat. 
2236),  as  amended. 
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(b)  Affiliate,  vrith  respect  to  a  daeler, 
means  any  person  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  dealw. 

(c)  Financial  contract  means  a 
qualified  financial  contract  as  defined  in 
section  11(e)(8)(D)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C 
1821(e)(8)(DJ),  as  amended,  except  that 

a  forward  contract  includes  a  contract 
with  a  maturity  date  two  days  or  less 
after  the  date  the  contract  is  entered  into 
(i.e.,  a  "spot"  contract). 

(d)  Financial  market  means  a  market 
for  a  financial  contract 

(e)  Gross  mark-to-market  positions  in 
one  or  more  financial  contracts  means 
the  sum  of  the  absolute  values  of 
positions  in  those  contracts,  adjusted  to 
reflect  the  market  values  of  those 
positions  in  accordance  with  the 
methods  used  by  the  parties  to  each 
contract  to  price  the  contract. 

(f)  Person  means  any  legal  entity, 
including  a  corporation,  unincorporated 
company,  partnership,  government  unit 
or  instnmientaUty,  natural  person,  or 
any  similar  entity  or  organization. 

S  231 .3    Qualification  ■•  ■  financial 
institution. 

A  person  qualifies  as  a  financial 
institution  for  purposes  of  sections  401- 
407  of  the  Act  if  it— 

(a)  Participates  actively  in  a  financial 
market  for  its  own  account  and  holds 
itself  out  as  a  counterparty  that  will 
engage  in  transactions  boOi  as  a  buyer 
and  a  seller  in  the  financial  market;  and 

(b)(1)  Had  onaor  more  financial 
contracts  of  a  total  gross  dollar  value  of 
$1  billion  in  notional  principal  amount 
outstanding  on  any  day  during  the 
previous  15-month  period  with 
counterp>arties  that  are  not  its  affiliates; 
or 

(2)  Incurred  total  gross  mark-to- 
market  positions  (aggregated  across 
counterparties)  in  one  or  more  finaiKdal 
contracts  of  $100  million  on  any  day 
during  the  previous  15-month  fyeriod 
with  counterparties  that  are  not  its 
affiliates. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  13, 1M3. 
William  W.  WilM. 
Secretaiy  of  the  Board. 
[FR  Doc  93-11835  FUed  5-18-93;  8:45  am] 
■luJNOcooc  eio-oi-r 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Buaineee  Policy 

AGENCY:  Small  Business  Administration. 
ACnON:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Small  Business 
Administration  (SEA)  makes  financial 
assistance  availi^le  to  individuals  and 
businesses  through  direct  and 
guaranteed  loan  programs.  SBA 
proposes  this  rule  to  allow  SBA  and 
private  lenders  who  participate  with 
SBA  in  making  guaranteed  ousiness 
loans  to  recover  collection  costs  from 
borrowers  who  fail  to  satisfy  their  loan 
agreements.  This  proposed  rule 
comphes  with  the  poUcies  expressed  in 
the  Debt  Collection  Act  of  1982,  Public 
Law  97-365,  and  0MB  Circular  A-129. 
Now  SBA  is  proposing  this  regulation  to 
bring  its  collection  practices  more  in 
line  with  government-wide  and  industry 
practices  and  to  encourage 
uncooperative  debtors  to  pay  their  debts 
promptly. 

DATES:  Comments  must  be  submitted  on 
or  before  June  18, 1993. 
AOOAESSES:  Sand  comments  to  Charles 
R.  Hertzberg,  Assistant  Administrator 
for  Financial  Assistance,  409  Third 
Street.  SW.,  Washington.  DC  20416. 
telephone  (202)  205-6490. 
SUPPLEMENTARY  INFORMATION:  SBA 
makes  financial  assistance  available  to 
individuals  and  businesses  through 
various  direct  and  guaranteed  loan 
programs.  SBA  proposed  a  rule  to  allow 
SBA  or  lenders  making  loans  subject  to 
SBA's  guarantee  to  charge  delinquent 
borrowers  late  fees  to  recoup  the  costs 
of  collecting  and  processing  late 
installment  payments.  The  proposal  was 
published  at  54  FR  35488  (August  28, 
1989).  The  rule  would  have  permitted  a 
fee  to  cover  in-house  costs,  including 
overhead,  subject  to  SBA  approval  SBA 
received  no  conunents  on  the  proposed 
rule. 

Preparation  for  operating  iinder  the 
new  rule  demonstrated  the  desirability 
of  setting  a  cap  on  late  fees  to  cover  in- 
house  costs  and  overhead  rather  than    . 
approving  a  fee  for  each  lender.  A 
precise  statement  will  give  borrowers 
notice  of  the  obligations  they  are 
undertaking.  It  will  allow  lenders  to 
follow  the  same  collection  procedures 
on  their  SBA-guaranteed  loans  as  on  the 
rest  of  their  portfolio.  They  can 
determine  the  costs  and  responsibilities 
of  participating  with  SBA  in  advance.  It 
will  alleviate  an  administrative  burden 
on  lenders  and  SBA  of  establishing  the 
exact  costs  associated  with  each  lander's 
practices.  SBA  has  datsrmined  that  a  fee 
in  the  amount  of  5%  of  the  delinquent 
installment  adequately  compensates 
lenders  for  their  collection  costs  and 
associated  overhead  as  demonstrated  by 
its  common  usage  in  the  industry.  It  is 
also  in  line  with  the  Debt  Collection  Act 
cap  on  penalties  of  6%.  The  SBA  or  the 
lender  may  also  charge  for  out-of-pocket 


expenses  and  services  provided  by  third 
parties. 

This  effort  complies  with  the  policies 
expressed  in  the  Debt  Collection  Act  of 
1982,  Pi^lic  Law  97-365.  and  OMB 
Circular  A-129.  The  Debt  Collection  Act 
was  enacted  in  1982  to  improve 
recoveries  by  the  Federal  Government.  It 
created  new  collection  mechanisms  for 
creditor  Agencies  and  set  forth  interest, 
fees  and  penalties  to  be  charged 
uncooperative  debtors.  When  SBA 
promulgated  rules  implementing 
collection  mechanisms  xinder  the  Debt 
Collection  Act,  it  continued  to  rely  on 
the  SmaU  Business  Act  and  other 
preexisting  authorities  as  a  legal  basis 
for  the  imposition  on  delinquent  debtors 
of  fees  in  connection  with  the  collection 
of  financial  assistance. 

Conforming  language  %vlll  be  added  to 
promissory  notes  used  subsequent  to  the 
effective  date  of  these  regulations,  and 
will  affect  only  those  loans  made 
subsequent  to  the  effective  date  of  these  . 
regulations.  Together,  these  changes 
will  allow  collection  expenses, 
including  late  fees,  to  be  assessed 
against  a  delinquent  borrower  whose 
obligation  contains  the  above-referenced 
note  provisions. 

SBA  is  repubUshing  this  proposal  for 
notice  and  comment  because  of  the 
inclusion  of  a  specified  late  fee. 

Initial  Regulatory  Flexibility  Analysis 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  SBA 
certifies  that  this  proposed  rule,  if 
promulgated  in  final  form,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  However, 
because  the  proposed  rule  represents  a 
significant  cnange  from  SBA's  long- 
established  practice,  the  following 
analysis  is  presented. 

SBA's  portfolio  of  loans  made  under 
section  7(a)  of  the  Small  Business  Act 
(all  of  which  were  made  to  small 
entities)  contains  approximately  93.000 
loans  (not  including  loan  guaranty 
purchases)  of  which  almost  95  percent 
are  paid  current.  About  15.000  new 
loans  are  made  each  year.  If  this  rule 
becomes  final,  all  notes  for  such  loans 
will  permit  SBA  to  charge  bcMTowers 
collection  fees.  Of  approximately  5,000 
loans  which  may  be  past  due  or 
delinquent  at  any  one  time,  most  will 
not  incu;  substantial  costs  discussed  in 
the  proposed  regulations.  SBA  expects 
that  many  borrowers  who  are  not 
severely  delinquent  will  make  prompt 
payments  to  avoid  late  fees.  Others  will 
reschedule  their  debt  or  obtain 
protection  under  the  Bankruptcy  Code. 

SBA  concludes  that  in  most  cases  the 
actual  impact  will  be  insignificant  in 
relation  to  the  principal  balance  owed 
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by  eadi  affected  entity.  SBA  has 
determined  that  there  is  no  alternative 
way  to  collect  these  fees  other  than  by 
promulgating  the  proposed  regulation 
and  rhAnging  the  language  in  SBA 
promissory  notes  and  other  documents. 
If  there  were  an  alternative,  the 
economic  impact  woxild  be  the  same  as 
that  imder  the  proposed  regulation. 

SBA  certifies  that  the  proposed  rule 
does  not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291.  The 
change  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  SltX) 
million  or  more. 

If  promulgated  in  final  form,  this 
proposed  nue  would  not  impose 
additional  reporting  or  recordkeeping 
requirements  which  would  be  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35. 

The  proposed  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is   . 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

list  of  Subjects  in  13  C7S  Part  120 

Loan  programs/business. 

Pursuant  to  the  authority  contained  In 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C  634(b)(6)),  SBA  proposes  to 
amend  part  120,  chapter  I,  title  13,  Code 
of  Federal  Regulations,  as  follows: 

PART  120-{AMENDEO] 

1.  The  authority  citation  for  part  120 
is  amended  to  read  as  follows: 

Anlharitr- 15  U.S.C.  S34(bN6)  and 
636(a)(h);  31  U.S.C  3717(e). 

2.  Section  120.104-2(b)  would  be 
°  revised  to  read  as  follows: 

1120.104-2    Service  and  oomrnHnMot  feec 

(b)  Late  payments  and  prepayments. 
Additional  costs  for  servicing  accounts 
of  borrowers  who  have  not  made  timely 
paymwits  or  have  otherwise  failed  to 
comply  with  loan  conditions  may  be 
charged  to  the  borrower  to  the  extent 
authorized  by  the  Debt  Collection  Act  of 
1982. 31  U.S.C  3717(e),  the  Federal 
Clainu  Collection  Standards,  4  CFR  part 
101,  or  agreements  with  the  borrower, 
including  the  Note.  The  amount  of  any 
late  fee  charged  shall  be  limited  to  5% 
of  the  late  installment  (to  cover 
overhead  and  in-house  costs),  plus  out- 
of-pocket  expenses  paid  by  the  bank  or 
SBA,  plus  this  full  amount  charged  for 
services  provided  by  third  parties  as 
authorized  by  the  Deibi  Collection  Act 
and  the  Federal  Claims  Collection 


Standards.  No  prepayment  fee  or 
penalty  may  be  charged. 

•       •       •       •       • 

Dated-  May  7, 10B3. 
Dayton  |.  Watkinc, 
Acting  Admittistrator. 
(FR  Doc  93-11728  Piled  5-lfr-03: 8:45  am] 
MLUNQ  COOf  M3S-et-M 


FEDERAL  TRADE  COMMISSION 
UCFRPwtlS 

Request  (or  Commente  Conoeming 
Guides  lor  the  Nursery  Industry 

AOaCY:  Federal  Trade  Commission. 

ACTION:  Extension  of  time  within  which 
to  file  public  comments. 

summary:  The  Federal  Trade 
Commission  (the  "Commission")  has 
requested  public  comments  on  its 
Giiides  for  the  Nursery  Industry  (58  FR 
16139.  March  25, 1993).  The 
Commission  solicited  the  comments  as 
a  result  of  receiving  a  petition  seeking 
to  amend  one  of  the  guides  (Guide  6) 
and  as  part  of  its  periodic  review  of 
rules  and  guides.  The  Commission  has 
been  requested  to  extend  the  time 
period  within  which  to  submit 
comments. 

DATES:  Written  comments  will  be 
accepted  until  May  26. 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  room  H-159,  Sixth  and 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20580.  Comments  should  be 
identified  as  "16  CFR  part  IS— 
Comment.". 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Robert  E.  Easton,  Special  Assistant — 
Enforcement.  Federal  Trade 
Commission^  Washington,  DC  20580, 
(202) 326-3029. 

SUPPLEMENTARY  MFORMATK)N:  On  March 
25, 1993,  the  Commission  published  a 
request  for  comments  on  its  Guides  for 
the  Nursery  Industry  (58  FR  16139).  The 
comments  were  to  be  accepted  until 
April  26, 1993. 

The  Commission  has  been  requested 
to  extend  the  time  period  within  which 
to  submit  comments.  To  allow 
interested  persons  the  opportunity  to 
supply  information  to  the  Commission, 
the  Commission  hereby  extends  the 
period  within  which  to  comment  until 
May  26, 1993. 

Aothorily:  15  U.S.a  41-58. 
List  of  SubiecU  in  16  CFR  Part  18 

Advertising.  Nursery,  Trade  practices. 


By  dirsction  of  the  Commiaaion. 
Doaald  S.  Clark. 
Secntaiy. 

(FR  Doc  93-11742  Piled  5-18-93;  8:45  am) 
iHAMa  coos  sTsa-eMi 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redametlon 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Permenent  Regulatory 
Program 

AGENCY:  OfBce  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

Eeriod  and  opportunity  for  public 
earing  on  proposed  amendment 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
North  Dakota  permanent  regulatory 
program  (hereinafter,  the  "North  Ciakota 
program")  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  changes  to  provisions  of 
North  Dakota's  rules  concerning  permit 
application  requirements,  permit 
application  approval,  transportaticm 
facility  plans,  and  performance 
standards  regarding  impoundment 
stability,  bald  and  golden  eagles,  and 
coal  mine  waste  impoundments.  The 
amendment  is  intended  to  revise  the 
North  Dakota  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  North  Dakota 
program  and  proposed  amendment  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  procedures  that  will  be 
followed  regarding  the  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.,  June  18, 
1993.  If  requested,  a  public  hearing  on 
the  pro{>08ed  amendment  will  be  held 
on  June  14, 1993.  Reouests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.d.t.,  on  June  3. 
1903. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  res{>onse 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
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below  during  nonnal  bosinms  hotin, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  firee  copy  of  the  propoeed 
amendment  by  contactiflg  OSM's  Caspw 
Field  0£Bce. 

Guy  Padgett.  Director.  Casper  Field 
Office;  Office  of  Surface  Kfining 
Radamatiaa  and  Enforcement;  100 
East  B  Street,  room  2128;  Casper.  WY 
82601-1918.  Telephone:  (307)  261- 
5776. 

Edward  ).  Engleith,  Director. 
RadamatioD  Division;  Public  Service 
Commission;  Capitol  Building; 
Bismarck.  NO  56505-0165. 
Telephone:  (701)  224-4092. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett.  Telephone  (307)  261-5776. 

SUPPlfMENTARY  MFORMAT10N: 

I.  Background  on  tiie  North  Dakota 
Program 

On  December  15, 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  tne  Public  Service 
Commission.  General  background 
information  on  the  North  Dakota 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the  North 
Dakota  program  can  be  found  in  the 
December  15, 1980  Federal  Register  (45 
FR  82214).  Subsequent  actions 
concerning  North  Dakota's  program  and 
program  amendments  can  be  found  at 
30  CFR  934.15  and  934.16. 

II.  Proposed  Amendment 

By  letter  dated  April  21, 1993 
(Administrative  Record  No.  ND-P-01), 
North  Dakota  submitted  a  proposed 
amendment  ("Amendment  XVII")  to  its 
permanent  program  pursuant  to 
SMCRA.  North  Dakota  proposed  this 
amendment  mostly  in  response  to 
program  amendments  required  at  30 
CrR934.16(m),  (o).  (p),  (q),  (r),  (s),  (t), 
and  (v),  codified  in  the  January  9. 1992, 
Federal  Register  (57  FR  827).  That  is, 
most  of  the  propoeed  amendment  is 
intended  to  change  the  rules  of  the 
North  Dakota  program  to  conform  to 
Federal  regulation  requirements. 

NDAC  [North  Dakota  Admixustrative 
Code]  69-05.2-06-02(3) 

North  Dakota  is  proposing  to  require 
the  submission  of  "|a]  list  of  all 
violation  notices"  taibet  than  "(a] 
violation  Hst" 

NDAC  69-05.2-09-01(4} 

North  Dakota  is  proposing  to  require 
submission  of  a  plan  for  each  support 
facility  sufficient  to  demonstrate 


compliance  with  "aecdoiM  69-05.2-24- 
08  or  69-05.2-24-09  as  applic^le.'* 

NDAC  69-05.2-10-03(1) 

North  Dakota  is  proposing  that 
permits  be  denied  in  cases  of  violations 
of  any  North  Dakota  law  at  rule, 
SMCRA,  any  law  or  nile  in  any  state 
enacted  under  federal  law  or  regulation 
pertaining  to  air  or  water  environmental 
protection  if  incurred  in  connection 
with  any  surfaoa  coal  mining  operation, 
or  if  there  are  dvil  penalties  outstanding 
imder  North  Dakota  Century  Code 
section  36-12.1-08. 

NDAC  69-05.2-10-4)3(4) 

North  Dakota  is  proposing  that 
permits  will  not  be  isnied  if  a  finding 
is  made  that  there  exists  a  demonstrated 
pattern  of  willful  violations  of  any 
North  Dakota  law  or  rule,  SMCRA.  or 
any  state  or  federal  program  under 
SMCRA. 

NDAC  69-4)5.2-13-08(3),  (4) 

North  Dakota  is  proposing  that  no 
surface  mining  activity  may  be 
conducted  in  a  manner  that  would 
result  in  the  unlawful  taking  of  bald  or 
golden  eagles,  or  their  nests  or  eggs,  and 
further  that  nothing  in  NDAC  Article 
69-05.2  authorizes  the  taking  of 
endangered  or  threatened  species  or 
bald  or  golden  eagles,  nests,  or  eggs,  in 
violation  of  the  Endangered  Species  Act 
or  the  Bald  Eagle  Protection  Act. 

NDAC  69-052-16-09(13).  (16) 

Nmth  Dakota  is  proposing,  for 
sedimentation  ponds,  that  upstream 
side  slopes  cf  settled  embankments  not 
be  steeper  than  3:1  and  downstream 
side  slopes  not  be  steeper  than  2:1;  and 
further  that  fill  adjacent  to  structures, 
pipe  conduits,  and  antiseep  collars  must 
be  compacted  by  hand  tamping  or 
manually  directed  power  tampers  or 
vibrators  to  the  density  of  the 
surrounding  fill;  but  that  in  lieu  of 
specific  design  requirements,  the 
operator  may  demonstrate  that  the 
design  of  the  structure  has  a  minimum 
static  safety  factor  of  1 .2  for  a  normal 
pool  with  steady  state  seepage 
conditions. 

NDAC  69-05.2-20-03(3).  (4) 

North  Dakota  is  proposing  that  dams 
or  embankments  constructed  of  or 
impounding  waste  materials  must  be 
designed  so  that  at  least  ninety  percent 
of  water  stored  during  the  design 
precipitation  event  can  be  removed 
within  ten  days;  further,  that  ninety 
percent  must  be  removed  within  tan 
days. 

North  Dakota  is  also  proposing  a  few 
minor  editorial  revisions  and  ooe 


siibstantive  change  not  in  response  to 
required  amendments. 

NDAC  69-05.2-15-04(3) 

North  Dakota  is  proporing  to  remove 
the  requirement  that  the  commission 
approve  subsoil  requeading  prior  to  the 
redistribution  of  topsoil  by  the  operator. 

ULPiiblici 


In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Nortii  Daicota  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  alter  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m..  m.d.t., 
June  3. 1993.  The  location  and  time  of 
the  hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  vmtten  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  %vish 
to  do  so,  will  be  heard  foUowring  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  i>ersons  scheduled  to 
testify  and  persons  presmit  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  parson  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  puUic 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
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raquMt  a  meetiiig  at  the  OSM  ofBoe 
listed  under  POR  RJimiER  MKMI 
CONTACT.  All  such  meetiiigs  will  be 
open  to  ittB  puUic  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  kPonawa.  A 
written  sununary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

IV.  Procednrel  Detenninarions 

Compliance  With  Executive  Orxier 
12291 

On  July  12. 1984,  the  OfBce  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291 
(Reduction  of  Ragxilatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Accordingly,  preparation 
of  a  Regulatory  Impact  Analysis  is  not 
necessary  and  OKffl  regulatory  review  is 
not  required. 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  langiiage  of  State  regulatory 
programs  and  program  amendments 
since  each  sucn  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  SOS  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.1 7(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
am«idments  submitted  by  the  States 
must  be  based  solely  (»  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  730.  731, 
and  732  have  been  met. 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(Q  of  tiie  National 
Environmental  PoUcy  Act,  42  U.S.Q 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
nfarmation  collection  requirements  that 


require  approval  by  the  OfBce  of 
Management  and  Budget  under  the 
Paperwori^  Reduction  Act.  44  U.SJC 
3507  et  $eq. 

Compliance  With  the  Itegulatory 
Flexibility  Act 

The  Depertment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
simtantial  number  of  smidl  entities 
under  the  Regulatory  Flmdbihty  AA  (S 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  sut^ject  of  this  rule  is  baaed 
upon  coimterpart  Federal  regulations  for 
wnich  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subiects  in  30  CFR  Part  S34 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  May  12, 1993. 
RaymoodL.  Lowrte, 

Assistant  Director,  Western  Support  Center. 
(PR  Doc  93-11863  Filed  S-1B-93:  S:45  am] 
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30  CFR  Part  934 

North  Dakota  Permanant  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
bearing  on  proposed  amendment. 

StMMARY:  OSM  is  announcing  tiie 
receipt  of  a  proposed  am«idment  to  the 
North  Dakota  permanent  regiUatory 
program  (hereinafter,  the  "North  E)akota 
program")  imder  the  Surface  Mining 
Control  and  Pveclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
(Amendment  XVm)  would  revise  the 
North  Dakota  Centiuy  Code  sections 
pertaining  to  permit  denial  for 
outstanding  violations,  preblast  siirveys, 
assistance  available  to  small  operators, 
the  definition  of  "road"  within  the  coal 
exploration  program,  and  individual 
dvil  and  criminal  penalty  provisions 
within  the  coal  exploraticm  program. 


This  notice  sets  forth  the  times  and 
locations  that  the  North  Dakota  program 
and  pn^iosed  amendment  to  that 
pro^wn  ara  available  far  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  prcipoaed 
amendment,  and  procedxuee  that  will  be 
followed  regarding  the  pubUc  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t,  Jime  18, 
1993.  If  requested,  a  pubUc  hearing  on 
the  proposed  amendment  will  be  held 
on  June  14, 1993.  Reouests  to  present 
oral  testimony  at  the  hixiring  must  be 
received  by  4  p.m.,  m.d.t,  on  June  3. 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office;  Office  of  Surface  Mining 
Reclamation  and  Enforcement;  100 
East  B  Stieet,  room  2128,  Casper,  WY 
82601-1918.  Telephone:  (307)  261- 
5776. 
Edward  J.  Englerth,  Director, 
Reclamation  IXvisicm;  PubUc  Service 
Commission;  Capitol  Building: 
Bismarck,  ND  58S0S-016S. 
Telephone:  (701)  224-4092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  Padgett,  Telephone  (307)  261-5776. 

StiPPLEIIENTARY  INFORMATION: 

I.  Backgroond  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program  as 
administered  by  the  Public  Service 
Commission.  General  backgroimd 
information  on  the  North  Dakota 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the  North 
Dakota  program  can  be  found  in  the 
December  15, 1980  Federal  Register  (45 
FR  82214).  Subsequent  actions 
concerning  North  Dakota's  program  and 
program  amendments  can  be  found  at 
30  CFR  934.15  and  934.16. 

n.  Proposed  AflMndmeal 

By  letter  dated  April  21, 1903, 
(Administrative  Record  No  ND-Q-01) 
North  Dakota  submitted  a  proposed 
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amendment  ("Amendment  XVm")  to  its 
pennanent  program  pursuant  to 
SMCRA.  The  North  Dakota  proposed 
amendment  reflects  changes  to  the 
North  Dakota  Century  Code  (NDCC) 
Chapter  38-12.1  in  response  to  the 
required  program  amendments  30  CFR 
934.16  (1)  and  (y).  published  in  the 
January  9, 1992  Federal  Registnr  (57  FR 
827).  In  addition,  North  Dakota  has 
proposed  state-initiated  changes  to 
NDCC  Chapter  38-14.1  reflecting  1992 
changes  (Energy  Policy  Act,  Pub.  L. 
102-486)  to  the  Small  Operator 
Assistance  Program  in  SMCRA  Section 
S07(c),  and  changes  to  the  requirements 
for  pieblasting  surveys. 

NDCX:  38-14.1-21(5) 

North  Dakota  proposes  to  delete  a 
limitation  (to  the  three-year  period  prior 
to  application)  for  outstanding 
violations  which  require  permit  denial. 

NDCC  3a-14.1-24(13)(e) 

North  Dakota  proposes  to  extend  from 
Vs  mile  to  one  mile  the  distance  for 
which  permit  applicants  may  be 
required  to  conduct  preblast  surveys  of 
structures. 

NDCC  38-14.1-37 

North  Dakota  proposes  to  amend  and 
reenact  the  statutory  provisions 
governing  its  Small  Operator  Assistance 
Program,  largely  paralleling  recent 
revisions  to  SMCRA  Section  507(c).  In 
particular.  North  Dakota  is  proposing: 

(1)  To  increase  the  maximum  annual 
tonnage  allowed  for  "small  operators" 
from  one  hundred  thousand  to  three 
hundred  thousand  tons; 

(2)  To  add  to  the  services  covered 
engineering  analyses  and  designs 
necessary  for  the  determination  of  the 
probable  hydrologic  consequences;  the 
development  of  cross  sections,  maps, 
and  plans;  geologic  drilling;  the 
collection  of  cultural  resource 
information  and  preparation  of  cultural 
resource  mitigation  plans;  preblast 
surveys;  and  the  collection  of  other  site- 
specific  resource  information  and  the 
development  of  protection  and 
enhancement  plans  for  fish  and  wildlife 
and  other  environmental  values  that  are 
required  in  permit  applications; 

(3)  To  provide  for  training  small 
operators  in  permit  application 
preparation  and  in  regulatory 
compliance; 

(4)  To  require  reimbursements  from 
operators  for  the  costs  of  the  permit 
application  materials  if  the  operator's 

E reduced  tonnage  exceeds  three 
undred  thousand  tcms  during  the 
twelve  months  following  permit 
issuance;  and 


(5)  That  no  assistance  would  be 
available  if  the  proposed  operation 
would  not  be  subject  to  paying 
reclamation  fees  under  SMCRA. 

NDCC  3»-12.1-03 

North  Dakota  proposes  to  amend  and 
reenact  the  definitions  section  to 
include  "road,"  proposed  to  be  defined 
to  mean  a  sur&ce  or  right  of  way  for 
purposes  of  land  travel  by  land  vehicles 
used  in  coal  exploration:  further,  that  a 
road  consists  of  the  entire  area  of  the 
right  of  way,  including  the  roadbed, 
shoulders,  parking  and  side  areas, 
approaches,  structiues,  ditches,  and 
surface. 

NDCC  38-12.1-08(1).  (2) 

North  Dakota  proposes  that  directors, 
officers,  and  agents  of  corporate 
permittees  who  violate  that  chapter  or 
any  permit  condition  or  regulation 
implementing  that  chapter  be  subject  to 
dvil  penalties  not  to  exceed  five 
thousand  dollars  per  day;  further,  that 
such  directors,  officers,  and  agents  who 
knowingly  commit  such  violations  be 
subject  upon  conviction  to  criminal 
penalties  of  not  more  than  ten  thousand 
dollars  or  of  imprisonment  not  to 
exceed  one  year. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time' 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
MFORMATKM  CONTACT  by  4  p.m.,  m.d.t., 
June  3, 1993.  The  location  and  time  of 
the  hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 

E requests  an  opportunity  to  testify  at  the 
ublic  hearing,  the  hearing  will  not  be 
eld. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 


will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 

E ublic  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
disciiss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  MFORMATKM 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  imder  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

IV.  Procedural  Determinations 

Compliance  With  Executive  Order 
12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (C^IB)  granted 
OSM  an  exemption  from  sections  3. 4. 
7.  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Accordingly,  preparation 
of  a  Regulatory  Impact  Analysis  is  not 
necessary  and  ONffl  regulatory  review  is 
not  required. 

Compliance  With  Executhre  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  reouired  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
30  CFR  730.11,  732.15.  and 
732.17(h)(10),  decidona  on  proposed 
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State  regulatory  progranu  and  program 
amendments  submitted  by  tbe  States 
must  be  based  solely  on  a  determination 
of  wheth»  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  «^iethsr  the 
requirements  of  30  CFR  parts  730.  731. 
and  732  have  been  met. 

Compliance  With  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  fw  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  mAAnipg  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42 
U.S.a4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requiremoits  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C 
3507  etseq. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Fleodbihty  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State,  hi  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  reUed  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulati(H)s. 

List  of  Sublects  in  30  Cn  Part  934 

bitergovemm«ital  relations,  Surface 
mining.  Underground  mining. 

Datwl:  May  12, 1993. 
RayaoMl  L.  Lawria, 

Assistant  Director.  Western  Support  Oater. 
[PR  Doc  S3-1 1864  Piled  S-IS-SS;  S:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

CoMt  Guard 

33  CFR  Part  168 

[CQO»1-a02] 

RM211»-AE10 

Eacort  Vaaaaia  for  Certain  OU  Tankara; 
Correction 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Correction. 


SUMMARY:  This  docmnent  contains 
corrections  to  the  notice  of  public 
hearings  (COD  91-202),  which  was 
published  Thursday,  April  29, 1993.  (58 
FR  25959).  The  notice  informed  of 

Eublic  hearings  on  escort  vessels  to  be 
eld  in  several  locations,  including 
Anchorage,  Alaska. 
TOR  FURTHER  MFORMATiON  CONTACT: 
Capt.  Gerald  T.  Willis.  Project  Manager, 
Oil  PolluUon  Act  (OPA  90)  Staff  (G- 
MS(d)).  at  (202)  267-6732  between  8:30 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPt^MENTARY  MFORMATION: 

Background 

The  April  29  notice  informed  the 
public  of  hearings  being  held  in 
Anchorage  and  Valdez,  Alaska,  and 
Seattle,  Washington.  The  purpose  of  the 
hearings  is  to  take  comments  on 
defining  the  areas  in  Prince  William 
Sound,  Alaska,  and  Rosario  Strait  and 
Puget  Sound.  Washington,  where  at 
least  two  escort  vessels  will  be  required 
for  certain  tankers.  At  these  hearings, 
the  Coast  Guard  is  also  encouraging 
comment  on  standards  for  escort 
vessels,  other  appropriate  requirements 
for  tanker  escort  operations,  and  other 
navigable  waters  of  the  United  States 
where  escorts  may  be  required. 

Need  fior  Correction 

In  order  to  more  readily  facilitate 
teleconference  arrangements  for  the 
hearing  in  Anchorage,  the  location  has 
been  changed. 

Correction  of  Publication 

Accordingly,  the  publication  on  April 
29. 1993  of  the  notice  of  public  hearings 
(CGD  91-202),  which  is  the  subject  of 
FR  Doc.  93-10048  is  corrected  as 
follows: 
ADDRESSES:  [Corrected] 

1.  On  page  25959.  in  the  first  column, 
immediately  following  the  "Addresses" 
heading,  'The  Anchorage,  Alaska 
hearing  will  be  held  at  Uie  Anchorage 
Museum  of  History  and  Art,  Main 
Auditorium,  121  West  7th  Avenue. 
Anchorage.  AK  99501"  is  conected  to 


read  "The  Anchorage.  Alaska  hearing 
will  be  held  at  the  Anchorage 
Legislative  Information  Office.  311 1  C 
Street,  suite  150.  Anchorage.  AK 
99503". 

Dated:  X4ay  14. 1993. 
L.J- Black. 

Captain  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Navigation  Safety  and  Waterway 
Services 

[FR  Doc  93-11861  Filed  S-l»-93: 8:45  amj 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parte  631. 632. 633. 634.  and 
635 

RiN1640-AB68 

Cooperative  Education  Program- 
General;  Adminfctratlon  Pro^ecta; 
Demonetration  Profecte;  Reeearc)) 
Projecta;  and  Training  and  Reeourca 
Center  Proiecte 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Cooperative  Education  Program.  These 
amendments  are  needed  to  implement 
changes  made  in  title  Vm  of  the  Higher 
Education  Act  of  1965  by  the  Higher 
Education  Amendments  of  1992  (1992 
HEA  Amendments). 
DATES:  Comments  must  be  received  on 
or  before  June  18, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  John  E.  Bonas,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3022,  ROB-3. 
Washington,  DC  20202-5251. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  »4F0RMATI0N  CONTACT:  John 
E.  Bonas.  Telephone:  (202)  708-9407. 
Individuals  who  are  hearing  impaired 
may  call  the  Federal  Information  Relay 
Service  at  1-600-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  time,  Mcmdsy 
through  Friday. 

SUPPI^MENTARY  MFORMATION:  These 
proposed  regulations  amend  the 
regulations  governing  the  Cooperative 
Education  Program  (34  CFR  parts  631- 
635).  These  amendments  are  necessary 
to  implement  title  Vm  of  the  Higher 
Education  Act  of  1965  (HEA),  as 
amended  by  the  1992  HEA 
Amendments  (Pub.  L  102-325),  enacted 
July  23. 1992. 
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The  Cooperative  Education  Program 
provides  grants  to  institutions  of  higher 
education  to  encourage  institutions  to 
ofiiar  their  students  worii  experiences 
that  will  aid  these  students  in  their 
future  careers  and  support  them 
financially  while  in  school.  The 
program  is  also  designed  to  improve  the 
quality  of  cooperative  education 
through  demonstration,  research,  and 
training  projects. 

The  Cooperative  Education  Program 
addresses  Goal  5  of  the  National 
Education  Goals,  that  every  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  furthers  the  objectives  of  Goal 
5  by  enabling  institutions  to  provide 
students  paid  work  opportunities 
related  to  their  academic  or 
occupational  objectives,  thereby 
strengthening  the  connection  between 
education  and  work. 

Summary  of  MaJM*  Provisiona 

The  following  distinguishes  between 
those  amendments  that  incorporate  the 
statutory  language  of  the  1992  HEA 
Amendments  and  other  amendments 
that  (1]  contain  interpretations  of 
statutory  text  or  (2)  provide  standards 
and  procedures  for  the  program  that 
were  not  stated  in  the  statutory  text. 
Commenters  are  requested  to  direct 
their  comments  to  the  latter  two 
categories. 

PART  631— COOPERATIVE 
EDUCATION  PROGRAM— GENERAL 

Section  631 .5    What  Definitions  Apply? 

The  Secretary  proposes  to  add  certain 
definitions  to  paragraph  (b)  of  §631.5. 
The  Secretary  would  add  definitions  for 
"approved  application," 
"comprehensive  cooperative  education 
program,"  "existing  cooperative 
education  program."  "institutional 
matching  hmds,"  "minorities,"  "model 
cooperative  education  program," 
"national  need,"  "nontraditional 
students,"  "special  populations," 
"underrepresented  populations,"  and 
"unduphcated  cooperative  education 
students." 

The  definition  of  "cooperative 
education"  has  been  modified  to  delete 
reference  to  a  waiver,  approved  by  the 
Secretary,  of  compensation  for 
cooperative  education  students.  The 
Secretary  has  determined  that  such  a 
waiver  is  inconsistent  with  the  intent  of 
the  Cooperative  Education  Prog;ram. 


Section  631.30    What  Costs  Are 
Allowable? 

The  Secretary  proposes  two 
additional  allowable  costs  for  (1) 
computer  hardware,  project-specific 
software,  and  other  equipment  related  to 
project  activities;  and  (2)  cooperative 
education  training  expenses  for 
secondary  school  personnel.  These 
proposed  allowable  costs  would  be 
incorporated  into  §631.30. 

Section  631.31    What  Costs  Are 
Unallowable? 

The  Secretary  proposes  to  clarify  that 
Cooperative  Education  Program  projects 
are  educational  training  projects,  for 
which  the  indirect  cost  rate  is  limited  to 
the  lesser  of  the  grantee's  actual  indirect 
cost  rate  or  eight  percent  of  the  projects' 
total  direct  costs,  pursuant  to  Education 
Department  General  Administrative 
Regulations,  34  CFR  75.562. 

PART  632— COOPERATIVE 
EDUCATION  PROGRAM- 
ADMINISTRATION  PROJECTS 

Section  632.1    What  Is  an 
Administration  Project? 

Section  803(a)(1)  (A)  and  (B)  of  the 
HEA  authorizes  two  types  of 
Administration  project  grants:  (1)  Grants 
for  new  projects;  and  (2)  grants  for 
existing  projects.  The  Seoetary 
incorporates  these  two  types  of  grants  in 
the  description  of  an  Administration 
project  into  §632.1. 

Section  632.2  What  Distinguishes  a 
Gmnt  for  a  New  Project  From  a  Grant 
for  an  Existing  Project? 

Section  803(a)(1)  (A)  and  (B)  of  the 
HEA  describes  a  grant  for  a  new  project 
and  a  grant  for  an  existing  project.  A 
grant  for  a  new  project  is  a  grant  to  an 
institution  of  higher  education  or  a 
combination  of  institutions  that  has  not 
received  an  Administration  project  grant 
in  the  10-year  period  immediately 
preceding  the  date  for  which  the 
institution  or  combination  of 
institutions  requests  an  Administration 
project  grant. 

The  Secretary  intends  that  an 
institution  that  is  currently  receiving 
funds  for  a  multi-year  non-competing 
continuation  (NCC)  award  will  continue 
to  receive  the  grant  award  stipulated 
under  their  original  grant.  In  order  to 
accomplish  this  under  the  funding 
reservations  listed  in  section  802(b)  of 
the  HEA,  the  Secretary  has  determined 
that  an  NCC  application  will  be  treated 
as  a  new  project. 

A  grant  for  an  existing  project  is 
awarded  to  an  institution  that  is 
operating  an  existing  cooperative 
education  program.  The  Secretary  has 


defined  an  "existing  cooperative 
education  program"  to  be  any 
cooperative  education  program  that  (1) 
has  operated  for  three  successive 
academic  years  immediately  preceding 
the  year  for  which  the  institution 
applies  for  an  Administration  project 
grant  and  (2)  has  placed  in  paid  public 
or  private  employment  a  minimum  of 
100  unduplicated  students  in  the  three 
years  preceding  the  year  for  which  the 
institution  applies  for  a  grant  imder  the 
Administration  program.  The  Secretary 
has  incorporated  these  provisions  into 
§  632.2  of  the  proposed  regulations. 

Section  632.3    Who  Is  Eligible  for  a 
Grant? 

Section  803(a)(1)(A)  of  the  HEA  states 
that  an  institution  of  higher  education 
or  a  combination  of  institutions  is 
eligible  to  receive  a  grant  for  a  new 
project.  Section  803(a)(1)(B)  of  the  HEA 
states  that  an  institution  of  higher 
education  is  eligible  to  receive  a  grant 
for  an  existing  project.  The  Secretary 
incorporates  the  eligibility  criteria 
stated  in  the  HEA  into  §  632.3  of  the 
pro{>osed  regulations. 

Section  632.5    What  Types  of 
Administration  Projects  Are  Eligibttfor 
Funding? 

Section  803(a)  (1)(A)  and  (5)  of  the 
HEA  limits  the  use  of  a  grant  for  new 
projects  and  existing  projects.  Section 
803(a)(1)(A)  provides  that  grants  for  new 
projects  should  fund  the  planning, 
establishing,  expanding,  and  carrying 
out  of  cooperative  education  programs. 
Section  803(a)(5)  provides  that  grants 
for  existing  projects  should  fund  (l) 
improving  the  quality  of  and  expanding 
the  participation  in  a  cooperative 
education  program;  (2)  providing 
outreach  in  new  curricular  areas;  and  (3) 
providing  outreach  to  potential 
participants,  including  students  from 
imderrepresented  populations  and 
nontraditional  students.  The  Secretary 
has  incorporated  these  projects  into 
§  632.5  of  the  proposed  regulations. 

Section  632. 1 0    What  Must  Be  Included 
in  an  Application? 

Section  803(b)  of  the  HEA  lists  certain 
informational  items  that  must  be 
included  in  an  application  for  an 
Administration  project  grant.  The 
Secretary  proposes  to  incorporate  a  new 
§  632.10  outlining  these  requirements. 
This  list  would  incorporate  the  six 
informational  items  added  by  the  1982 
HEA  Amendments.  These  recently 
added  items  include  (1)  a  formal 
statement  of  commitment  that  the 
applicant  must  assure  that  the  level  of 
institutional  support  for  the  project  will 
not  be  less  than  mat  expended  during 
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the  first  year  of  Federal  support;  (2)  a 
report  that  includes  data  describing  the 
numbers  of  unduplicated  student 
applicants  in  the  project  and 
ujiduplicated  students  placed  in 
cooperative  education  jobs;  (3)  a 
description  of  the  extent  to  which 
programs  in  the  academic  discipline  for 
which  the  application  is  made  have  had 
a  favorable  reception  by  public-  and 
private-sector  employers;  (4)  a 
description  of  the  extent  td  which  the 
institution  is  committed  to  extending 
cooperative  education  to  all  students 
who  can  benefit;  (5)  a  description  of  the 
plan  that  the  applicant  will  use  to 
evaluate  the  appUcant's  cooperative 
education  program  at  the  end  of  the 
project  period;  and  (6)  assurances  that 
the  institution  will  serve  special 
populations. 

Section  632.22    What  Limitations 
Apply  to  the  Amount  of  a  Grant  for  a 
New  Project? 

Sections  803(a)(3)(A)  and  803(c)(2)  of 
the  HEA  list  the  limitations  that  apply 
to  the  amount  of  a  grant  for  a  new 
project.  Section  803(a)(3)(A)  states  that 
in  any  fiscal  year  no  grant  for  a  new 
project  may  exceed  $500,000.  Section 
803(c)(2)  states  that  the  Federal  share  of 
an  Administration  project  for  a  new 
project  may  not  exceed  85  percent,  70 
percent,  55  percent,  40  percent,  and  25 
percent  in  the  first  through  fifth  years  of 
the  grant,  respectively.  TTbe  Secretary 
incorporates  these  limitations  on  the 
amount  of  a  grant  for  a  new  project  into 
§  632.22  of  the  proposed  regulations. 

Section  632.23    What  Limitations 
Apply  to  the  Amount  of  A  Grant  for  an 
Existing  Project? 

Section  803(a)(3)(B)(i)-(iii)  of  the  HEA 
lists  the  limitations  that  apply  to  grants 
for  existing  projects.  Section 
803(a)(3)(B](i)  authorizes  the  Secretary 
to  award  grants  for  an  existing  project  to 
an  eligible  institution  that  has  an 
approved  application.  The  amoimt 
received  by  the  institution  from 
available  funds  in  a  fiscal  year  would 
bear  the  same  ratio  as  the  nimiber  of 
unduplicated  students  placed  in 
cooperative  education  jobs  during  the 
preceding  year  by  that  institution 
(excluding  work  experiences  arranged 
imder  Demonstration  Projects)  bears  to 
the  total  number  of  unduplicated 
students  placed  in  cooperative 
education  jobs  during  the  preceding 
year  by  all  ehgible  existing  institutions 


applying  for  grants. 
TheSe( 


I  Secretary  has  defined  an 
"approved  application"  in  §  631.5(b)  to 
•be  an  application  for  a  grant  for  an 
existing  project  that  satisfies  the 
definition  of  an  existing  project,  and 


satisfies  a  minimum  score  based  on  the 
selection  criteria.  The  minimum  score 
will  be  determined  by  the  Secretary  on 
a  year-to-year  basis  depending  on  the 

auaUty  of  the  appUcations  received  by 
le  Department. 

Section  803(a)(3)(B)(ii)  provides  that 
no  eligible  institution  of  higher 
education  may  receive  a  grant  for  an 
existing  project  in  any  fiscal  year  that 
exceeds  25  percent  of  that  institution's 
personnel  and  operating  budget  devoted 
to  cooperative  education  for  the 
preceding  year.  Section  803(a)(3)(B)(iii) 
provides  that  the  minimum  annual  grant 
for  an  existing  project  is  $1,000  and  the 
maximum  aimual  grant  for  an  existing 
project  is  $75,000.  The  Secretary 
incorporates  these  Umitations  on  the 
amount  of  a  grant  for  an  existing  project 
into  §  632.32  of  the  proposed 
regulations. 

Section  632.32    What  Are  the  Fiscal 
Requirements? 

Section  803(d)  of  the  HEA  requires 
that  the  grantee  not  spend  less  for 
cooperative  education  in  any  fiscal  year 
than  the  amount  the  grantee  expended 
bom  non-Federal  funds  for  cooperative 
education  during  the  previous  fiscal 
year.  If  the  grantee  fails  to  satisfy  this 
maintenance-of-effort  requirement,  the 
Secretary  may  elect  not  to  make  grant 
payments  to  the  recipient.  The  Secretary 
incorporates  this  fiscal  requirement  in 
§632.23  of  the  proposed  regulations. 

Section  632.50    What  Is  the  Duration  of 
an  Administration  Project  Grant? 

Section  803(c)(1)  (A)  and  (B)  of  the 
HEA  provides  limitations  on  the  grant 
periods  for  both  new  projects  and 
existing  projects.  The  grant  period  for 
both  types  of  grants  is  a  maximum  of 
five  annual  budget  periods.  The 
Secretary  has  determined  that  the  five- 
year  hmitation  provided  for  in  the  1992 
HEA  Amendments  should  apply  only  to 
grants  awarded  after  the  enactment  of 
the  1992  HEA  Amendments.  The 
Secretary  incorporates  these  provisions 
into  §632.50  of  the  proposed 
regulations. 

Section  632.51    How  Are  Grant  Status 
and  Funding  Eligibility  Determined 
When  Institutions  Merge? 

The  Secretary  proposes  a  new 
§632.51  addressing  the  issue  of  how 
grant  status  and  funding  eligibility  are 
determined  when  institutions  merge. 
The  Secretary  proposes  that  when 
institutions  merge  and  take  on  a  new 
identity,  the  Administration  project 
grants  received  by  any  of  the  formerly 
separate  institutions  will  be  combined, 
reviewed,  and  renegotiated  by  the 
Department,  if  necessary.  Funding 


eligibility  would  be  determined  by  the 
formerly  separate  institution  with  the 
fewest  years  of  remaining  eligibility  for 
funding.  The  regulation  was  added  to 
impose  a  fair  and  objective  rationale  for 
determining  the  appn^riate  cost-match 
and  maintenance-of-enbrt  for  a  merged 
institution,  where  one  or  the  other  (or 
both)  of  the  formerly  separate 
institutions  was  a  program  grantee. 

PART  633— COOPERATIVE 
EDUCATION— DEMONSTRATION 
PROJECTS 

Section  633.21    What  Priorities  May  the 
Secretary  Establish  ? 

The  Secretary  would  afford  priority 
status  to  model  cooperative  education 
projects  (1)  in  the  fields  of  science  and 
mathematics  for  women  and  minorities 
who  are  underrepresented  in  these 
fields;  (2)  specializing  in  the 
development  of  technical  and 
professional  work  force  ddlls  for 
nontraditional  students  and  students 
from  sp>ecial  or  underrepresented 
populations;  and  (3)  that  focus  on 
developing  and  establishing  articulation 
and  other  cooperative  arrangements 
between  or  among  secondary  and 
postsecondary  educational  institutions. 
These  priorities  would  be  administered 
in  accordance  with  34  CFR  75.105(c). 

PART  634-COOPERATIVE 
EDUCATION  PROGRAM— RESEARCH 
PROJECTS 

Section  634.21 
Secretary  Use? 


What  Priorities  May  the 


The  Secretary  would  delete  the 
priorities  for  (1)  identification  and 
assessment  of  the  factors  that  influence 
the  participation  of  students,  faculty 
and  employers  in  cooperative  education 
and  (2)  alternatives  to,  and  methods  of, 
financing  cooperative  education  without 
Federal  support  in  public  and  private,  2- 
year  and  4-year  colleges  and 
universities.  The  Secretary  has  decided 
that  these  categories  no  longer  warrant 
priority  status. 

PART  635— COOPERATIVE 
EDUCATION  PROGRAM— TRAINING 
AND  RESOURCE  CENTER  PROJECTS 

Section  635.4    What  Activities  May  the 
Secretary  Fund? 

Section  804(a)(2)(F)  of  the  HEA 
authorizes  the  Secretary  to  provide 
grants  under  the  Training  and  Resource 
Center  program  for  projects  that 
encourage  model  cooperative  education 
programs  in  the  fields  of  science  and 
mathematics  for  women  and  minorities 
who  are  underrepresented  in  these 
fields.  The  Secretary  would  add  this 
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tjrpe  of  project  to  tlie  activitiee  listed  in 
S  635.4. 

Exeorthre  Order  122M 

Tbeae  proposed  regulations  hare  been 
reviewed  in  accordance  wrlth  Executive 
order  12291.  They  are  not  classified  as 
ma^  bacBuse  tbey  do  not  meet  the 
criteria  for  ma^  regulations  established 
in  the  order. 

Regulatory  Flexfliility  Act  Certificatioa      fatvitation  to  CttOBeot 


partnership  and  a  strengthened 
federalism  by  relying  on  processes 
develqied  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Pedwal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  im[>act  on  a 
substantial  number  of  small  entities. 

The  entities  that  would  be  affected  by 
theae  propoeed  regulati<His  are 
institutions  of  higher  education 
receiving  Federal  funds  under  this 
program.  However,  the  regulations 
would  not  have  a  significant  economic 
i  in  pact  on  the  institutions  afiscted 
because  the  regulations  woitld  not 
impose  excessive  regulatory  b\irdens  or 
require  unnecessary  Federal 
supervtsion.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reductioa  Act  of  1980 

Sections  631.20. 632.10,  632.20, 
632.21. 633.20,  634.20,  and  635.20 
contain  infwmation  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  %vill  submit  a 
copy  of  these  sections  to  the  Office  irf 
Management  and  Budget  (OMB)  far  its 
review.  (44  U.S.C.  3504(h)) 

Instittitiona  of  highOT  echication  are 
eligible  to  apply  for  grants  under  these 
re^ilations.  The  De^rtment  needs  axKl 
uses  the  information  to  make  grants. 
Annual  p«d>lic  reporting  burden  for  this 
collection  of  information  is  estimated  to 
avorage  8.3  hours  per  response  for  498 
respondents,  inchiding  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collected 
information. 

Organizations  and  liuiividuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  AHtin, 
OMB,  room  3002,  New  Executive  Office 
Building,  Washington.  DC  20503; 
Attenti<n:  Daniel  J.  Chenok. 

Intergovanmaatal  Review 

Hue  program  is  sut^ect  to  the 
requirsBMBits  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  sn  intergovemmeitfal 


Interested  persons  are  invited  to 
submit  commmts  snd  recommwidations 
regarding  these  {mmosed  rmulations. 

All  comments  suomltted  m  response 
to  theee  proposed  regulations  wiU  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3022.  ROB-3.  7th  and  D  Streets.  SW.. 
Washington,  DC.  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980,  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  tmrdens  found  in 
these  proposed  regulations. 


it  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  dociiment  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  bom 
any  athet  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Parts  631 
Through  635 

College  and  imiversities.  Cooperative 
education.  Grant  program-ediication, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Ped«ral  DcHnestic  Assistance 
Numbw  M  J)65 — Cot^wrative  Edtication 
Program) 

Dated:  May  12, 1993. 
Ridtai4W.Eiky. 
SecntaryofEdticatioa. 

The  Secretary  (Hoposes  to  smeod  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  parts  631  tlvough  635  to  read 
as  follows: 

PART  eSI-COOPERATIVE 
EOUCATK)N  PROGRAM— GENERAL 


Sac. 

631.3  What  kinds  of  presets  may  die 
Secratary  fcuid? 

631.4  What  leguiations  apply? 

631.5  What  definitioiu  apply? 

Oiibpait  B—4I0W  Does  One  Aflpiy  far  SI 

AlMTd? 

631.10   What  Hnitatioas  apply  to  the 
number  of  qjpUcatioiia  mat  aiay  \m 
•ttfamitted? 

Subpart  C— How  Doe*  Itw 


631.20    How  does  the  Secretary  evaluate  an 
application? 

Subpart  0—W)Mt  CendMena  yysl  Be  Mat 

631.30  What  costs  an  allowable? 

631.31  What  cosU  are  nnalkiwabie? 
Authority:  20  U3.C  1133-1133c  uakas 

otherwise  noted. 


Sec. 

631.1  WhatisAeGooperatrreBducatfcn 
Pro^mn? 

631.2  WboiseliglbiBiDragrant? 


Subpart 

1631.1  What  ia  the  Cooperattwa 
Program? 

The  Cooperative  Education  Program 
provides — 

(a)  Grants  to  encourage  institoticMis  to 
offer  thmr  students  work  experiences 
that  will  aid  them  in  their  foture  carews 
mod  support  them  finandally  while  hi 
scho<^:and 

(b)  Grants  and  contracts  to  improve 
the  qiiality  of  cooperative  education 
through  demoDstration,  research,  and 
training. 

(Authorityr  20  U.S.C  1133-1133cl 

1631.2  WlMlaellgiMoferagraiM? 

Eligibility  for  eech  of  the  four  kinds 
of  projects  authorized  under  this 
pro-am  is  as  follows: 

(a)  Eligibility  for  a  Cooperative 
Education  Administration  project  grant 
is  described  in  34  CFR  632.3. 

(b)  Eligibility  for  a  Cooperative 
Education  Demonstratioo  project  grajot 
is  described  in  34  CFR  633.2. 

(c)  Eligibility  for  a  Cooperative 
Education  Research  project  grant  is 
described  in  34  CFR  634.2. 

(d)  Eligibility  for  a  Cooperative 
Education  Training  and  Resource  Cotta 
project  grant  is  described  in  34  CFR 
635.2. 

(Authority:  20  U.S£.  1133b,  1133c) 

I631J    WteatUndsofproiadaiiiaytiie 
Secretary  funtf? 

Under  the  Cooperative  Educatifm 
Program,  the  SeciaCury  awards — 

(a)  Cooperative  Education 
Administiatioa  project  grants,  ss 
described  in  34  CFR  632.1; 

(b)  Cooperative  Education 
Demonstration  project  grants,  aa 
described  in  34  CFR  633.1; 
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(c)  Co(^rative  Education  Research 
project  grants,  as  described  in  34  CFR 
634.1;  and 

(d)  Cooperative  Education  Training 
and  Resource  Center  project  grants,  as 
described  in  34  CFR  635.1. 

(Autiiority:  20  U.S.C  1133b,  1133c) 

1631^   WlMtreQutalion«an»ly7 

The  following  regulations  apply  to  the 
Cooperative  Education  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Oant 
Programs). 

(3)  34  CFR  part  n  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovemmentel 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Reqiiirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  part  86  (I>ug-Free  Schools 
and  Campuses). 

(b)  The  Federal  Acquisition 
R^ulation  (FAR)  in  48  CFR  chapter  1 
and  the  Department  of  Education 
Acquisition  Regulation  (EDAR)  in  48 
CFR  chapter  34. 

(c)  The  regulations  in  this  part. 

(d)  The  regulations  in  the  toliowing 
parts,  as  applicable: 

(1)  34  CFR  part  632  (Cooperative 
Education  Program— Administration 
Projects)^ 

(2)  34  CFR  part  633  (Cooperative 
Education  Program — Demonstration 
Projects)^ 

(3)  34  CFR  part  634  (Cooperative 
Education  Program— Research  Projects). 

(4)  34  CFR  part  635  (Cooperative 
Education  Program — ^Training  and 
Resource  Center  Projects). 

(Authority:  20  U.S.Q  1133b.  1133c) 

16314    WlMldefinMonsi^ply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget  period 

Contract 

ED 


EDGAR 

Equipment 

Grant 

Grantee 

Nonprofit 

Private 

Project 

Project  period 

Public 

Secretary 

State 

(h)  Other  definitions.  The  following 
definitions  also  apply  to  terms  used  in 
34  CFR  parts  631  through  635: 

Alternating  periods  of  study  and 
employment  means  alternating 
academic  terms  of  classroom  study  and 
periods  of  monitored  and  supervised 
paid  public  or  private  employment  of  a 
cooperative  education  student 

Approved  application  means  an 
application  from  an  institution  for  an 
Administration  project  grant  for  an 
existing  project  that— 

(1)  Satisfies  the  definition  of  an 
existing  cooperative  education  program, 
as  described  in  §  632.2(b);  and 

(2)  Achieves  a  minimum  score  based 
on  the  selection  criteria  in  §  632.20. 

(Authority:  20  U.S.C  1133b) 

Combination  of  institutions  of  higher 
education  means  two  or  mora 
institutions  of  higher  education  that 
have  joined  together  for  the  purpose  of 
applying  for  a  grant  under  the 
Cooperative  Education  Program. 

Comprehensive  cooperative  education 
program  means  an  established  program 
of  cooperative  education  in  an 
institution  of  higher  education  that — 

(1)  Integrates  cooperative  education 
into  all  or  nearly  all  of  the  academic 
disciplines  or  departments  of  the 
institution; 

(2)  Enrolls  in  its  cooperative 
education  program  all  or  nearly  all  of 
the  institution's  students  who  are 
eligible  to  participate  and  choose  to 
participate  in  the  cooperative  education 
program: 

(3)  Enables  students  to  participate  in 
work  experiences  with  a  variety  of 
employers:  and 

(4)  Acts  as  a  liaison  between  the 
institution  and  secondary  schools  to 
advise  secondary  school  students  of  the 
availability  and  advantages  of 
cooperative  education. 

Cooperative  education  means  a 
method  of  education  that  includes — 

(1)  Alternating  or  parallel  periods  of 
study  and  employment; 

(2)  Formal  woix  experience 
agreements  among  the  institution  of 
higher  education,  the  student,  and  the 
employer, 

(3)  Work  experiences  that  are  of 
sufficient  number  and  duration,  as 
explained  in  §  632.30; 


(4)  Work  experiences  that  are  related 
to  the  s^dents'  academic  programs  of 
study  or  career  goals; 

(5j  Student  woric  experiences  that  are 
monitored,  supervised,  and  evaluated; 
and 

(6)  Student  employment  that  is 
compensated  in  conformity  with 
Federal,  State,  and  local  laws. 

Existing  cooperative  education 
program  means  a  program  of 
cooperative  education  in  an  institution 
of  higher  education  that — 

(1)  Has  operated  a  coofwrative 
education  program  for  three  successive 
academic  yean  immediately  preceding 
the  year  for  which  the  institution 
applies  for  Federal  support  under  Parts 
632-635; and 

(2)  Has  placed  in  paid  public  or 
private  employment  a  minimum  of  100 
unduplicated  students  in  the  three  yean 
immediately  preceding  the  year  for 
which  the  institution  applies  for 
support 

H£A  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Institution  of  higher  education  (or 
institution)  means  an  educational 
institution  as  defined  in  section  1201(a) 
of  the  HEA,  but  excludes  an  institution 
that  does  not  meet  the  provisions  of 
section  1201(a)(3)  of  the  HEA. 

Institutional  matching  funds  means 
the  amount  of  funds  contributed  by  an 
institution  of  higher  education  from 
non-Federal  funds  for  the  purposes  of  a 
project. 

Minorities  means  Alaskan  Natives, 
American  Indians,  Asian-Americans, 
Blacks  (African-Americans),  Hispanic 
Americans,  Native  Hawaiians,  Pacific 
Islandera,  or  other  ethnic  groups 
underrepresented  in  cooperative 
education,  as  indicated  in  standard 
statistical  references,  or  as  documented 
on  a  case-by-case  basis  by  national 
survey  data  submitted  to  and  accepted 
by  the  Secretary. 

Model  cooperative  education  program 
means  a  comprehensive  cooperative 
education  program  recognized 
regionally  or  nationally  for  its  effective 
or  exemplary  practices  as  validated  by 
demonstrated  {>ositive  outcomes  and  for 
the  fact  that  its  practices  may  be 
replicated  in  other  institutions  in  the 
nation. 

National  need  means  demonstrated 
national  demand  for  people  in  certain 
occupations,  as  determined  by  the 
Secretary. 

Nontraditional  students  means 
students  other  than  traditional  college- 
going  persons  of  18-24  yean  of  age. 
Nontraditional  students  include,  but  are 
not  limited  to,  older  adults,  displaced 
workera,  and  homemaken  returning  to 
the  work  force. 
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PanIM  periods  of  itudy  and 
emptojVMnt  mean*  Mriods  ol  both 
claMTOom  study  ana  pubUc  or  private 
emplajnmAo(»ita>amaAiinm 
cooparative  Mhicatkai  pragnin  in  whkfa 
the  student  carries  at  least  a  half-time 
academic  ooone  loed  and  woriu  at  least 
20  hours  per  week  In  a  cooperative 
education  )ob. 

Special  pt^putations  means  woraeo, 
individuals  with  disaliiUties,  and 
African-American,  Meodcan-American. 
Puerto  Rican,  Cuban,  other  Hi^ianic 
American  faidian,  Alaska  Native,  Aleut, 
Native  Hawaiian,  American  Samoan, 
Micronesian,  Cuamanian  (Chamorro),  or 
Northern  Marian  ian  students. 

Student  means  a  person — 

(1)  Enrolled  in  an  institutiai  of  higher 
education  other  than  l^ 
correspondence; 

(2)  Enrolled  in— 

(i)  A  graduate  degree  program; 

(ii)  An  undergraduate  degree  program 
of  not  less  than  two  academic  years;  or 

(iii)  An  undergraduate  oertincate 
program  of  not  less  than  one  academic 
year  if  the  program  is  provided  by  an 
institution  of  higher  education  that 
offers  a  two-year  program  that  is 
acceptable  for  full  credit  toward  a 
bachelor's  degree;  and 

(3)  Carrying  at  least  one  half  the 
academic  workload  normally  required 
of  persons  who  are  full-time  degree 
candidates. 

Underrepresented  populations  means 
persons  of  ethnic  or  racial  groups  whose 
participation  in  the  skilled,  technical,  or 
professional  work  bvce  of  the  United 
Stataa  is  less  than  their  proportionate 
representation  in  the  general 
population. 

Unduplicated  cooperative  education 
student  means  a  student  who— 

(1)  Has  been  acc^ted  Into  a 
cooperative  education  program; 

(2)  Has  been  placed  in  a  cooperative 
education  job;  and 

(3)  Is  counted  only  once  for  each  year 
he  or  she  is  either  enrolled  in  a 
cooperative  education  program  or 
engaged  in  a  cooperative  education 
work  experience. 

(Authority:  20  VSXL  1133,  U33ti 

Subpart  B— How  Doee  One  Apply  for 
•n  Aewrd? 


apply  to  tl 
tiMt  niey  be 


Subpart  C— How  Doee  the  Secretary 
Main  an  AwanI? 


1631.10 

MOTibef  ef  appNceHone 
eubminad? 

For  any  single  fiscal  year,  the 
Secretary  accepts  no  more  than  one 
application  bom  the  same  applicant 
under  eedi  of  the  four  kinds  of  projects 
listed  in  $631.3. 

(Authority:  20  U.S.C  1133b) 


|t31^    How  doee  ttte  Secratary  ( 
an  applicetion7 

(a)  The  Secretary  evaluates  each 
application  on  the  basis  of  the 
informational  requirements  far  an 
Administration  project  application  In 
§  632.10  of  this  chapter  and  the 
selection  criteria  in  $$  632.20, 632.21, 
633.20, 634.20,  or  635.20  of  this  diapter, 
as  applicable. 

(bJU)  The  Secretaj^  awards  up  to  100 
points  for  each  set  of  program  selection 
criteria. 

(2)  The  maximum  passible  score  far 
each  criterion  is  Indicated  in 
parentheses. 

(c)  The  Secretary  may  assign  up  t(S  20 
additional  points  to  applications  imder 
Administration  Projects  that  address  the 
special  consideration  factors  in  $  632^1 
of  this  chapter. 

(dj  The  Secretary  funds  an  application 
from  a  pubbc  or  private  agency  or 
organization  under  Parts  633, 634,  and 
635  of  this  chapter  only  if  the 
application  receives  a  score  of  75  or 
more  points. 

(Authority:  20  U.S.C  1133b,  1133c) 

Subpart  D— What  CondMona  Must  Ba 
Mat  After  an  Award? 


(k)  Computer  hardware,  project- 
specific  software,  and  other  equipment 
related  to  project  activities. 

(1)  Cooperative  education  training 
expenses  far  secandarv  Kbool 
professional  personnel. 

(Authority:  20  VSXL  1133b.  1133c) 


1631.30    WlMt4 

Federal  funds  and  institutional 
matching  funds  may  be  used  for,  but  are 
not  limited  to,  the  following: 

(a)  Salaries  for  profesaloiMl  and 
clerical  cooperative  education  project 
staff. 

(b)  Release  or  overloed  time  far 
faculty  involved  in  the  project. 

(c)  Expenses  associated  with 
conducting  cooperative  education 
seminars  or  courses  for  students. 

(d)  Per  diem  and  travel  expensas  of 
cooperative  education  project  staff  and 
{■culty  for  project-related  activities. 

(e)  Fees  or  honoraria,  per  dies,  and 
travel  expenses  for  project  consultants. 

(f)  Supplies  and  telephone  costs. 

ig)  bi-service  project  staff,  faculty,  and 
emplover  training  related  to  the  project. 

(n)  Expenses  lot  developing,  printing, 
and  disseminating  materials  related  to 
the  project,  inrluHtng  materials 
designed  to  recruit  nontraditional 
students,  students  from  special  aitd 
underrepresented  populations,  and 
secondary  school  ana  undergraduate 
postsecondary  students. 

(i)  Registration  fees  for  training 
sessions  related  to  cooperative 
education. 

(jl  Student  travel,  but  only  if  the 
cooperative  education  student  is  a 
member  of  an  advisory  board  for  the 
project 


1631,31    Wheleeeliare 

(a)  A  grantee  shall  not  use  Federal 
funds  or  institutional  matching  funds  to 
pay  for  the  following: 

(1)  Compensation  of  students  for 
cooperative  education  work 
experiences. 

(2)  Teaching  selariee  for  academic 
courses. 

(3)  Admissions  activities  to  invite 
prospective  students  to  enroll  at  the 
grantee  institution. 

(4)  Individual  membership  fees  in 
professional  organizations  directiy 
related  to  cooperative  education. 

(5)  Individual  or  institutional 
membership  fees  in  organizations  that 
devote  a  substantial  part  of  their 
activities  to  influencing  the  passage  or 
defeat  of  legislation. 

(6)  Planning  the  feasibility  of 
establishing  a  cooperative  education 
program. 

(7)  Indirect  coats  in  excess  of  ei^  per 
cent  of  total  direct  costs. 

(b)  A  grantee  who  Is  awarded  a 
Demonstration,  Research,  or  Training 
and  Resource  Center  project  grant  dbiall 
use  Federal  funds  only  to  supplement 
and,  to  the  extent  possible,  increase  the 
level  of  funds  that  otherwise  would 
have  been  available  from  non-Federal 
sources  to  conduct  the  approved 
activities.  The  grantee  may  not  use 
Federal  funds  to  supplant  funds  from 
non-Federal  sources. 

(Authority:  20  U.S.C.  1133b.  1133c) 

PART  632-COOPERATIVE 
EDUCATION  PROGRAM- 
ADMINISTRATION  PROJECTS 

Subpart  A— General 

Sec 

632.1  What  is  an  Admlnlstzatioo  jm^att! 

632.2  What  distinguishes  a  new  project 
(tatD  an  sxisttng  project? 

632.3  Who  U  eligible  far  a  past? 

632.4  What  students  are  eligible  to 
participate? 

632.5  What  types  of  Adrainistratioa 
projects  are  eligible  far  fusdiiig? 

632.6  What  regulations  apply? 

Subpert  B— How  Doee  One  Apply  far  an 
Award? 

632.10    What  must  be  hiduded  fa  an 
application? 
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Subpart  C-4tow  DoM  Um 
an  Award? 

632.20  What  selection  aiterU  does  the 
Secretary  use  to  evaluate  aa  application? 

632.21  What  special  considentioD  fKtors 
does  the  S«cret8i7  use? 

632.22  What  limitatknu  apply  to  the 
amount  of  a  grant  tor  a  new  project? 

632.23  What  limitatioas  apply  to  the 
amount  of  a  gnnt  for  an  existing  proiect? 

Subpart  D-What  CofMlMena  Mual  Ba  MM 
Aflar  An  Award? 

632.30  What  are  the  minimum 
requirements  lor  the  firequency  and 
duration  of  worii  experiences? 

632.31  How  are  student  vtork  experiences 
evaluated? 

632.32  What  are  the  fiscal  requirements? 

Subpart  E— {Reaarvd] 

Subpart  F— What  UmHationa  Apply  to  tha 
Numbar  of  Yaar*  an  irwt»tution  May  Ba 
Fundad? 

632.50  What  is  the  diu^tlon  of  an 
Administration  project  grant? 

632.51  How  are  grant  status  and  funding 
eligibility  determined  if  institutions 
merge? 

ABtbority:  20  U.S.C.  1133-1133b,  unless 
otherwise  noted. 

Subpart  A— General 

1632.1    WKat  la  an  AdntMatradon  prolaot? 

(a)  An  Administration  project  must  be 
designed  to  provide  students  enrolled  at 
institutions  of  higher  education  with 
opportunities  to  participate  in 
cooperative  education. 

(b)  Under  this  part,  the  Secretary 
awards  two  types  of  grants: 

(1)  Grants  tor  new  projects,  as 
described  in  §  632.2(a). 

(2)  Grants  for  existing  projects,  as 
described  in  $  632.2(b). 

(Au&ority:  20  U.S.C.  1133a.  1133b) 

1632^    Wha(dlatlnguiaiMaanawpro)act 
from  an  axiating  project? 

(a)  The  Secretary  awards  a  grant  for  a 
new  project  to  an  institution,  or  a 
combination  of  institutions,  that  has  not 
received  an  Administration  project  grant 
in  the  10-year  period  imme(Uately 
preceding  the  date  for  which  the 
institution  or  combmation  of 
institutions  requests  a  grant  under  this 
part. 

(b)  The  Secretary  awards  a  grant  for 
an  existing  project  to  an  institution  that 
is  operating  an  existing  cooperative 
education  program. 

(Authorltr  20  U.S.C  1133a.  1133b) 

fS32J    VMieiaaligiblaforaoranr? 

The  following  are  eligible  to  apply  for 
an  Administration  proiect  grant: 

(a)  An  institution  of  nigher  education, 
or  a  combination  of  institutions,  is 
eligible  to  apply  for  a  grant  for  a  new 
progect 


(b)  An  institution  of  hi^tor  educaticm 
is  eligible  to  apply  for  a  grant  for  an 
existing  project. 

(Authuity:  20  U.S.C  1133a.  1133b) 

1632^   WiMlatudanlaweallgMato 
particlpli? 

An  individual  who  meets  the 
definition  of  "student"  in  §  631.5(b)  is 
eligible  to  participate  in  a  project  under 
this  part. 

(Authority:  20  U.S.C.  1133) 

S63Z.S    WhattypaaofAdminMration 
projacta  are  aUglbia  for  fundtatg? 

(a)  The  Secretary  awards  a  grant  for  a 
new  project  to  fund  the  following 
activities: 

(1)  Planning  cooperative  education 
programs. 

(2)  Establishing  cooperative  education 
programs. 

(3)  Expanding  cooperative  education 
programs. 

(4)  Carrying  out  cooperative  education 
programs. 

(b)  The  Secretary  awards  a  grant  for 
an  existing  project  to  fund  the  following 
activities: 

(1)  Improving  the  quality  of  and 
expanding  the  participation  in  a 
cooperative  education  program. 

(2)  Providing  outreacn  in  new 
curricular  areas. 

(3)  Providing  outraach  to  potential 
participants,  including  nontraditional 
students  and  students  from 
underrepresented  populations. 

(Authority:  20  U.S.C.  1133b) 

1632.6    What  raguMona  apply? 

The  following  regulatiooa  apply  to 
this  part: 

(a)  The  regulations  cited  in  34  CFR 
631.4. 

(b)  The  regulations  in  this  part. 

(Authority:  20  U.S.C  1133b) 

Subpart  B— How  Ooe«  Ona  Apply  tor 
an  Awanl? 

1632.10   WhatHMMtbeinchidadlnan 
application? 

An  application  for  a  grant  must — 

(a)  Describe  the  project  Ux  which  a 
grant  is  requested. 

(b)  Identify  and  describe  each  portion 
of  the  project  that  will  be  performed  by 
a  nonprofit  organization  or  institution 
other  than  the  applicant  and  the 
compensation  to  be  paid  to  eech 
organization  or  institution. 

(c)  Contain  assuraiuss  that  the 
applicant  will  not  spend  leaa  than  the 
amount  expended  for  cooperative 
education  in  any  fiscal  year  than  the 
applicant  expended  for  cooperative 
education  during  the  previoiu  fiscal 
year. 


(d)  Describe  the  plans  the  appUcmt 
will  use  to  ensure  that — 

(1)  The  project  will  continue  beyond 
the  5-year  period  of  Federal  assistance 
described  in  §632.50;  and 

(2)  The  applicant  will  fund  the 

!>roject,  from  non-Federal  sources,  at  a 
aval  that  is  not  less  than  the  total 
amount  expended  by  the  applicant 
during  the  first  year  the  project  receives 
funding  under  this  part. 

(e)  Contain  a  formal  statement  of  the 
commitment  in  paragraph  (d)  of  this 
section. 

(f)  Provide  that,  in  the  case  of  an 
institution  that  provides  a  2-year 
program  which  is  acceptable  for  full 
credit  toward  a  bachelor's  degree,  the 
program  will  be  available  to  students 
who  are  certificate  or  assodate  degree 
candidates  and  who  carry  at  least  one- 
half  the  normal  full-time  workload. 

(g)  Provide  that  the  applicant  will — 

(1)  Develop  reports  to  ensure  that  the 
applicant  is  complying  with  the 
requirements  of  this  part,  including 
reports  for  the  second  and  each 
succeeding  fiscal  year  for  which  the 
applicant  receives  a  grant.  These  reports 
must  include  data  describing  the  impact 
of  the  project  in  the  preceding  fiscal 
year,  including  the — 

(i)  Number  of  undupUcated  student 
applicants  in  the  project: 

(ii)  Number  of  unduplicated  students 
placed  in  cooperative  education  jobs; 

(iii)  Number  of  employers  who  have 
hired  cooperative  education  students; 

(iv)  Income  of  students  derived  from 
working  in  cooperative  education  jobs; 
and 

(v)  Increase  or  decrease  in  the  number 
of  unduplicated  students  placed  in 
cooperative  education  jobs  in  each  fiscal 
year  compared  to  the  previous  fiscal 
year;  and 

(2)  Maintain  reports  that  are  essential 
to  ensure  that  the  applicant  is 
complying  with  the  requirements  of  this 
part,  including  the  notation  cf 
cooperative  education  employment  on 
the  student's  transcript. 

(h)  Describe  the  extent  to  which  the 
applicant's  project  has  had  a  favorable 
reception  by  public  and  private-sector 
employers. 

(i)  Describe  the  extent  to  which  the 
institution  is  committed  to  extending 
cooperative  education  on  an  institution- 
wide  basis  for  all  students  who  can 
benefit. 

(j)  Describe  the  plans  the  applicant 
will  carry  out  to  evaluate  the  applicant's 
project  at  the  end  of  the  project  period. 

(k)  Provide  fiscal  control  and  Fund 
accoimting  procedures  that  are 
necessary  to  assure  the  propwr 
disbursement  of,  and  accounting  for. 
Federal  funds  received  under  this  part. 
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(1)  Demonstrate  a  commitment  to 
serving  special  populations. 

(Authority:  20  U.S.C  1133b) 

Subpart  C— How  Dom  th«  Secretary 
Make  an  Award?    > 

§632.20    What  ■alacHon  crilirte  do—  %>m 
S»<sn»my  uaa  to  avaiuala  an  application? 

The  Secretary  uses  the  following 
criteria  to  evalueto  an  application  for  a 
grant  under  this  part: 

(a)  Institutional  commitment.  (10 
points).  The  Secretary  considers  the 
extent  of  commitment  by  reviewing — 

(1)  The  applicant's  support  for  the 
concept  of  cooperative  €Klucation  as 
reflected,  for  example,  by  the  inclusion 
of  cooperative  education  in  the 
institution's  mission  statement,  long- 
range  planning  documents,  budget,  and 
catalog;  and 

(2)  The  support  of  the  chief  executive 
ofRcer,  other  key  administrators, 
faculty,  and  governing  board  for  the 
project,  including  their  involvement  in 
planning  and  developing  the  project. 

(b)  Plan  of  operation.  (60  points).  The 
Secretary  considers  the  quality, 
effectiveness,  and  extent  of  the 
following: 

(1)  Organizational  structure  of  the 
project  and  its  relationship  to  the 
institution's  organizational  and 
academic  structure  (3  points). 

(2)  Measurable  objectives  of  the 
project  (6  points). 

(3)  Strategy  for  implementing  the 
project  (36  points),  including,  as 
applicable — 

(i)  The  activities  to  be  conducted  by 
the  applicant  and  employers  and  any 
training  or  project  development 
activities  conducted  by  a  nonprofit 
organization  or  institution; 

(ii)  The  schedule  that  will  be  used  for 
conducting  project  activities  and 
meeting  the  objectives  for  each  year 
Federal  funds  are  being  requested; 

(iii)  Plans  for  modifying  the 
institution's  academic  calendar  and 
course  schedules  to  meet  the  needs  of 
the  students  in  the  project; 

(iv)  Involvement  and  extent  of 
participation  of  academic  departments, 
divisions,  or  colleges  within  the 
institution;  and 

(v)  Adequacy  of  resources,  including 
adequacy  of  space  and  equipment. 

(4)  Provision  of  work  experiences  (10 
points)  based  on — 

(i)  The  relevance  of  the  work 
experiences  to  the  students'  academic 
programs  of  study  or  career  objectives; 

(ii)  The  work  and  study  calendars  for 
alternating  or  p>arallel  periods  of  study 
and  employment; 

(iii)  loe  nimaber,  frequency,  and 
duration  of  the  work  experiences;  and 


(iv)  The  level  of  monitoring  and 
supervision  of  cooperative  education 
students  while  they  are  on  work 
assignments. 

(5)  Proposed  procedures  for 
administering  the  project,  including 
fiscal  control  and  fund  accounting 
procedures,  and  for  responding  to 
unexpected  problems  and  evaluation 
results  (5  points). 

(c)  Quality  of  key  personnel.  (10 
points).  The  Secretary  considers  the 
following  in  determining  the  quality  of 
key  project  personnel: 

(1)  The  qualifications  of  the  project 
director,  coordinators,  and  other  key 
personnel. 

(2)  How  the  quahficatioos  of  each 
professional  person  involved  in  the 
project  relate  to  the  project's  stated 
purposes  and  objectives. 

(d)  Evaluation  plan.  (10  points).  The 
Secretary  considers — 

(1)  The  quahty  of  the  proposed 
evaluation  plan  and  the  extent  to  which 
the  plan  includes  evaluation  methods 
that  are  objective  and  produce 
quantifiable  data  that  demonstrate  the 
impact  of  the  project;  and 

(2)  Beginning  in  the  second  year  of 
the  project,  the  quaUty  of  the  procedures 
to  collect  and  record  data  on  the  impact 
of  the  project,  including  the  notation  of 
cooperative  education  employment  on 
students'  transcripts,  and  the — 

(i)  Enrollment  and  placement  of 
uhduplicated  cooperative  education 
students,  including  data  on  the 
students'  academic  and  occupational 
interests,  the  type  of  cooperative 
education  employment,  and  the 
students'  jobs  on  graduation; 

(ii)  Income  earned  by  students 
engaged  in  cooperative  education  jobs; 

(iii)  Number  of  employers  who  have 
hired  cooperative  education  students 
enrolled  in  the  project;  and 

(iv)  Increase  or  decrease  from  year  to 
year  in  the  number  of  unduplicated 
students  engaged  in  cooperative 
education  work  experiences  as  a  result 
of  the  project. 

(e)  Adequacy  and  reasonableness  of 
the  budget.  (10  points).  The  Secretary 
considers  the  extent  to  which  the 
budget — 

(1)  Is  reasonable  in  relation  to  the 
objectives  and  scope  of  the  project  and 
the  number  of  students  engaged  in 
cooperative  education  jobs;  and 

(2)  Is  reasonable  with  respect  to  any 
costs  to  be  paid  to  a  nonprofit 
organization  or  to  another  institution 
that  assists  in  the  development  or 
expansion  of  the  project. 

(Authority:  20  U.S.C  1133b) 


S632.21    What  apMlal  con»ld««tion 
factor*  do—  the  S«Cfetary  uae? 

The  Secretary  may  assign  up  to  20 
additional  points  to  appUcations  from 
institutions  whose  projects  show  the 
greatest  promise  of  success  on  the  basis 
of  the  following  factors: 

(a)  The  extent  to  which  public  and 
private-sector  employers  support  the 
project  and  accept  students  for  jobs  that 
are  related  to  the  students'  respective 
academic  programs  and  career  interests 
(5  points),  as  demonstrated  by — 

(1)  The  types  of  positions  for  which 
employers  hire  cooperative  education 
students; 

(2)  The  match  between  students' 
interests  and  their  actual  job 
experiences:  and 

(3)  The  number  of  employers  who 
accept  cooperative  education  students 
and  the  number  of  cooperative 
education  students  they  hire  for 
permanent  positions  afier  graduation. 

(b)  The  apphcant's  specific  plan  for 
continuing  cooperative  education  after 
the  termination  of  Federal  financial 
assistance,  including  a  formal  statement 
of  institutional  commitment  that  assures 
that  the  applicant  will  continue  the 
cooperative  education  program  beyond 
the  period  of  Federal  assistance  at  a 
level  not  less  than  the  total  amoimt 
expended  for  the  project  during  the  first 
year  of  Federal  assistance,  and  that 
refers  specifically  to  the  sources  of 
support,  amount  of  funds,  personnel, 
and  other  resources  that  will  be 
committed  to  the  project  (5  points). 

(c)  The  extent  to  which  the  applicant 
is  committed  to  extending  opportunities 
for  participation  in  cooperative 
education  for  all  eligible  students  who 
can  benefit  from  this  form  of  education 
(5  points). 

(d)  The  institution's  demonstrated 
commitment  to  serving  special 
populations  (5  points). 

(Authority:  20  U.S.C  1133b) 

§632.22    What  llmltatlona  apply  to  the 
amount  of  a  grant  for  a  new  project? 

(a)  In  any  fiscal  year,  a  grant  for  a  new 
project  may  not  exceed  $500,000. 

(b)  The  Federal  share  for  a  grant  for 
a  new  project  may  not  exceed — 

(1)  85  percent  of  the  cost  of  carrying 
out  the  project  in  the  first  year  the 
grantee  receives  the  grant; 

(2)  70  percent  of  the  cost  of  the  project 
in  the  second  year  the  grantee  receives 
the  grant; 

(3)  55  percent  of  the  cost  of  the  project 
in  the  third  year  the  grantee  receives  the 
grant; 

(4)  40  percent  of  the  cost  of  the  project 
in  the  fourth  year  the  grantee  receives 
the  grant;  and 


IMI 


Federal  Register  /  Vol.  58,  No.  95  /  Wednesday,  May  19,  1993  /  Proposed  Rules  20165 


(5)  25  percent  of  the  cost  of  the  project 
in  the  fifth  year  the  grantee  receives  the 
grant. 

(Authority:  20  U.S.C  1133b) 

1633.23    WlMtHmiMlone  apply  to  ttw 
•mount  of  •  grant  for  an  eiMing  pro|eot7 

(a)  The  Secretary  awards  a  grant  for  an 
existing  project  to  an  eligible  institution 
that  has  an  approved  application. 

(b)  In  any  fiscal  year,  an  institution 
that  satisfies  the  requirements  of 
paragraph  (a)  of  this  section  receives  an 
amount  of  available  funds  in  a  fiscal 
year  bearing  the  same  ratio  as  the 
number  of  unduplicated  students  placed 
in  cooperative  education  jobs  during  the 
preceding  year  by  that  institution 
(excluding  work  experiencee  arranged 
under  Demonstration  Projects)  bears  to 
the  total  number  of  unduplicated 
students  placed  in  cooperative 
education  jobs  during  the  preceding 
year  by  all  eligible  existing  institutions 
applying  for  grants. 

^  (c]  No  eligible  institution  of  higher 
education  may  receive  a  grant  for  an 
existing  project  in  any  fiscal  year  that 
exceeds  25  percent  of  that  institution's 
personnel  and  operating  budget  devoted 
to  cooperative  education  for  the 


preceding  year. 

(d)  The  minimum  annual  grant  fw  an 
existing  project  is  $1,000. 

(e)  The  maximum  annual  grant  for  an 
existing  project  is  $75,000. 

(Authority:  20  U.S.C  1133b) 

Subpart  D— What  CondHiona  Muat  Ba 
Met  Aftar  an  Award? 

1632.30    What  are  the  niinlmum 

requirwTMnta  for  ttte  frequoncy  and 
duratkMi  o(  work  experiencaa? 

(a)  An  Administration  project  must 
provide  at  least  one  work  experience  for 
participating  graduate  students  and 
undergraduate  certificate  students  and 
at  least  two  work  experiences  for  other 
participating  imdergraduate  students. 

(b)  The  work  experiences  provided 
under  paragraph  (a)  of  this  section 
must — 

(1)  Be  of  a  duration  that  is  consistent 
with  the  grantee's  academic  calendar, 
but  not  less  than  the  equivalent  of  a 
quarter  term;  and 

(2]  Provide  sufficient  opportunities 
for  each  student  to  gain  in-depth 
experience  in  an  area  related  to  his  or 
her  academic  program  or  occupational 
objectives. 

|(b)  Academic  credit  for  work 
experiences  may  be  awarded  at  the 
discretion  of  the  institution. 

(Authority:  20  U.S.C.  1133b,  1134, 1134a) 


1632^1    How  araatudant  work 
•xparlsncoa  avahiatad? 

During  a  student's  work  experiences, 
the  grantee  must  assess  the  student's 
progress  to  ensure  that  the  work 
experiences  satisfy  the  student's  and  the 
Administration  project's  objectives. 

(Authority:  20  U.S.C.  1133b) 

§  632.32    What  are  tha  flacal  ra^ulrMiianla7 

(a)  A  grantee  may  not  expend  less  for 
cooperative  education  in  a  fiscal  year 
than  the  amount  the  grantee  expended 
fi^m  non-Federal  funds  for  cooperative 
education  during  the  previous  fiscal 
year. 

(b)  If  the  Secretary  determines  that  a 
grantee  has  failed  to  nuuntain  the  fiscal 
effort  described  in  paragraph  (a)  of  this 
section,  the  Secretary  may  elect  not  to 
make  further  grant  payments  to  the 
recipient. 

(Authority:  20  U.S.C  1133b) 
Subpart  E— [RsMTvad] 

Subpart  F— What  Umnatlona  Apply  to 
the  Numbar  of  Yaara  an  Inatltution  May 
Ba  Funded? 

1632.50    What  It  the  duratkm  of  an 
Admlniatration  proiact  grant? 

(a)  The  duration  of  a  grant  for  a  new 
project  or  an  existing  project  is  a 
maximum  of  five  annual  budget  periods. 

(b)  The  five-year  Umitation  in 
paragraph  (a)  of  this  section  applies  to 
grants  awarded  after  September  30, 
1992. 

(Authority:  20  U.S.C  1133b) 

§632.51    How  are  grant  status  and  funding 
eligibility  detemninad  If  institutions  marge? 

If  two  or  more  institutions  of  higher 
education  merge  to  assume  a  new 
identity,  the  Secretary  may  review  and 
renegotiate  grants  received  under  this 
part  by  any  of  the  formerly  separate 
institutions.  The  Secretary  determines 
funding  eligibility  on  the  basis  of  the 
formerly  separate  institution  whose 
grant  has  the  least  amount  of  annual 
budget  periods  remaining  within  the 
five-year  limit. 

(Authority:  20  U.S.C  1133b) 

PART  633-COOPERATtVE 
EDUCATION  PROGRAM- 
DEMONSTRATION  PROJECTS 

Subpart  A— Qanaril 

633.1  What  is  a  Demonstration  project? 

633.2  Who  is  eligible  for  a  grant? 

633.3  Who  is  eligible  to  participate  in  ■ 
DemonstratioD  project? 

633.4  What  types  of  Demonstration  projects 
does  the  Secretary  fund? 

633.5  What  regulations  apply? 


Subpart  B    [R— arvad] 

Subpart  C— Mow  Doaa  the  Sacrotary  Make 
an  Award? 

633.20  What  selection  criteria  does  the 
Secretary  use  to  evaluate  Demonstration 
project  applications? 

633.21  What  priorities  may  the  Secretary 
establish? 

Autlutrity:  20  U.S.C  1133c.  unless 

otherwise  noted. 


Subpart 

1 633.1  What  ia  a  Damonatratton  proiact? 

A  Demonstration  project  must  ba 
designed  to  demonstrate  or  determine 
the  feasibility  or  value  of  innovative 
cooperative  education  projects,  as  well 
as  to  disseminate  information  relating  to 
innovative  coop)erative  education 
projects. 

(Authority:  20  U.S.C  1133c) 

1633.2  Who  la  ailgiMa  fore  grant? 

The  following  are  eligible  to  apply  for 
a  Demonstration  project  grant: 

(a)  An  institution  of  higher  education. 

(b)  A  combination  of  institutions  of 
higher  education. 

(c)  A  public  or  private  nonprofit 
agency  or  organization,  if  a  grant  to  the 
agency  or  organization  will  make  an 
especially  significant  contribution. 

(Authority:  20  U.S.C  1133c) 

5633.3  Who  Is  atlglbia  to  partidpala  In  a 
Damonstratton  project? 

An  individual  who  meets  the 
definition  of  "student"  in  §631. 5(b)  is 
eligible  to  participate  in  a  project  under 
this  part. 

(Authority:  20  U.S.C  1133) 

5633.4  What  typaa  of  Demonstration 
projacts  does  tha  Sacratary  fund? 

The  Secretary  makes  awards  for 
projects  that — 

(a)  Demonstrate  or  determine  the 
value  of  existing,  innovative  methods  of 
cooperative  education  that  have  not 
been  fully  evaluated; 

(b)  Demonstrate  or  determine  the 
feasibility  of  a  proposed  iimovative 
method  of  cooperative  education;  or 

(c)  Disseminate  information  on 
effective  innovative  projects. 

(Authority  20  U.S.C  1133c) 

1633.5  What  ragulattona  apply? 

The  following  regulations  apply  to 
this  part: 

(a)  The  regulations  dted  in  34  CFR 
631.4. 

(b)  The  regulations  in  this  part. 
(Authority:  20  U.S.C  1133c) 
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Subpart  B—[R*Mrv«d] 

8ut)part  C— How  Doaa  tha  Sacratary 
Make  an  Award? 

f633J0    What  Mtoctlon  ciHarfai  <to—  ttf 
Oacratfy  ua*  to  •vatuato  Dwnonalration 
Dfotoot  ■DoUoatioiM? 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
appUcations  under  this  part: 

(a)  Purposes  and  objectives  of  the 
project.  (20  points).  The  Secretary 
reviews  each  appHcation  to  evaluate  the 
following: 

(1)  The  purposes  of  the  project. 

(2)  The  extent  to  which  the  project  is 
designed  to — 

(i)  Demonstrate  or  determine  the 
value  of  existing,  innovative  methods  of 
cooperative  education  that  have  not  yet 
been  fully  evaluated; 

(ii)  Demonstrate  or  determine  the 
feasibility  of  proposed,  innovative 
methods  of  cooperative  education;  or 

(iii)  Disseminate  information  on 
effective  innovative  projects. 

(3)  Measurable  objectives  that  relate  to 
the  purposes  of  the  project  for  each  year 
for  which  Federal  funds  have  been 
reauested. 

(4)  The  expected  outcomes  of  the 
project  and  how  the  outcomes  will 
benefit  cooperative  education. 

(b)  Project  design  and  plan  of 
operation.  (50  points).  The  Secretary 
considers  the  quality  of — 

(1)  The  project's  design  and  the 
activities  to  be  conducted,  including  the 
relationship  between  the  activities  and 
the  project  objectives;  (10  points) 

(2)  The  organizational  structure  of  the 
project;  (5  points) 

(3)  The  schedule  for  implementing  the 
project's  activities  and  meeting  its 
objectives  that  shows  the  use  of 
resources  in  meeting  each  objective;  (10 
points) 

(4)  The  plan  for  effectively  and 
efficiently  administering  the  project;  (10 
points) 

(5)  ITbe  staffing  plan  and  the  time 
each  project  person  will  devote  to  the 
project;  (10  points)  and 

(6)  Other  resources,  such  as  space  and 
equipment,  that  will  be  available  to  the 
project.  (5  points) 

(c)  Quality  of  key  personnel.  (10 
points).  The  Secretary  considers — 

(1)  The  qualifications  of  the  project 
director,  other  professional  staff,  faculty, 
and  consultants,  if  used;  and 

(2)  How  the  qualifications  of  each 
professional  person  involved  in  the 
project  relate  to  the  project's  stated 
purposes  and  objectives. 

(d)  Evaluation  plan.  (10  points).  The 
Secretary  considers  the  quality  of  the 
proposed  evaluation  plan  for  the 


project,  including  the  extent  to  which 
the  methods  of  evaluation — 

(1)  Are  appropriate  to  the  project;  and 

(2)  Are  objective  and  produce 
quantifiable  data  that  demonstrate  the 
impact  of  the  project. 

(e)  Adequacy  and  reasonableness  of 
the  budget.  (10  points).  The  Secretary 
considers  the  extent  to  which — 

(1)  Costs  for  the  project  are  adequate 
and  reasonable,  considering  the 
project's  objectives,  design,  staffing 
plan,  and  plan  of  operation;  and 

(2)  Funds  will  be  contributed  by  the 
applicant  and  consortium  members  of 
the  project,  if  any. 

(Authority:  20  U.S.C  1133c) 

1633^    What  pdoritiM  may  the  Sacfttary 
aatabiiah? 

(a)  Each  year  the  Secretary  may 
establish  as  a  priority  one  or  more  of  the 
following  activities: 

(1)  Model  cooperative  education 
projects  in  the  fields  of  science  and 
mathematics  for  women  and  minorities 
who  are  underrepresented  in  those 
fields. 

(2)  Model  cooperative  education 
projects  specializing  in  developing 
technical  and  professional  work  force 
skills  for  nontraditional  students  and 
students  fi'om  specie!  or 
underrepresented  populations. 

(3)  Model  cooperative  education 
projects  that  focus  on  developing  and 
establishing  articulation  and  other 
cooperative  arrangements  between  or 
among  secondary  and  postsecondary 
educational  institutions. 

(b)  The  Secretary  announces  these 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S.C.  1133c) 

PART  634-COOPERATIVE 
EDUCATION  PROGRAM— RESEARCH 
PROJECTS 

Subpart  A— Ganaral 

S«c. 

634.1  What  is  a  Research  project? 

634.2  Who  is  eligible  for  a  grant? 

634.3  What  types  of  Research  projects  does 
the  Secretary  fund? 

634.4  What  regulations  apply? 

Subpart  B    [Raaafvad] 

8ul>part  C— Mow  Doaa  ttta  Sacratary  Maka 
an  Award? 

634.20  What  selection  criteria  does  the 
Secretary  use  to  evaluate  Research 
project  applications? 

634.21  What  priorities  may  the  Secretary 
use? 

Authority:  20  U.S.C  1133c,  unless 
otherwise  noted. 


Sut>part  A^-Qanarai 

1634.1  What  la  a  Raaaarch  pro|act? 

A  Research  project  must  conduct 
studies  to  improve,  develop,  or  evaluate 
methods  of  cooperative  education  for 
the  benefit  of  the  cooperative  education 
community. 

(Authority:  20  U.S.C.  1133c) 

5634.2  Whoiaailfllblaforagrant? 

The  following  are  eligible  to  apply  for 
8  grant  under  this  part: 

(a)  An  institution  of  higher  education. 

(b)  A  combination  of  institutions  of 
higher  education. 

(c)  A  public  or  private  nonprofit 
agency  or  organization  if  a  grant  to  the 
agency  or  organization  will  make  an 
especially  significant  contribution. 

(Authority:  20  U.S.C  1 1 33c) 

5634.3  What typaa  of  Raaaarch  pro|acta 
doe*  tha  Sacratary  hind? 

(a)  The  Secretary  makes  awards  under 
this  part  for  Research  projects  that 
include,  but  are  not  limited  to,  the 
following: 

(1)  Improving  the  effectiveness  of 
cooperative  education  projects. 

(2)  Providing  data  on  the  usefulness  of 
cooperative  education  as  an  alternative 
educational  approach  in  assisting 
students  to  prepare  for  careers  and  to 
finance  their  educational  pursuits. 

(3)  Developing  better  cooperation 
among  secondary  schools,  institutions 
of  hi^er  education,  business,  and 
industry  to  enhfmce  the  opportunity  for 
students  to  participate  in  work 
experiences  related  to  their  academic  or 
career  objectives. 

(b)  The  Secretary  does  not  fund  a 
project  designed  to  benefit  only  a  single 
institution. 

(Authority:  20  U.S.C  1133c) 

1634.4  What  ragulatlona  apply? 

The  following  regulations  apply  to 
this  part:  

(a)  The  regulations  dted  in  34  CFR 
631.4. 

(b)  The  regulations  in  this  part. 

(Authority:  20  U.S.C  1133c) 
Subpart  B— (Raaarvad] 

Subpart  C    How  Doaa  tha  Sacratary 
Maka  an  Award? 

§634.20   What  aalactlwt  critaria  doaa  tha 
Sacratary  uaa  to  avaluata  Raaaarch  proiact 
appllcatJona? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating 
applications  under  the  Cooperative 
Education  Research  program: 

(a)  Relevancy  of  research.  (20  points). 
The  Secretary  considers  the  extent  to 
which — 
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(1)  The  proposed  research  is 
responsive  to  a  major  problem  or  need 
in  cooperative  education;  and 

(2)  The  findings  would  be  of  value  to 
institutions,  facility,  students,  or 
employers  involved  or  interested  in 
cooperative  education. 

(b)  Design  of  research.  (20  points). 
The  Secretary  considers  the  research 
design  by  assessing  the  objectivity  and 
quahtyofthe — 

(1)  Definition  of  the  problem  or 
objectives  to  which  the  research  is 
directed; 

(2)  Research  methods; 

(3)  Sampling  method  to  be  iised.  if 
applicable; 

l4)  E)ata  collection  method  to  be  used, 
if  applicable;  and 
(5)  Plan  for  analyzing  data. 

(c)  Phn  of  operation.  (15  points).  The 
Secretary  considers  the  quality  and  the 
efiiactiveness  of— 

(1)  The  management  plan,  including 
the  extent  to  which  the  plan  ensures 
proper  and  efficient  administration  of 
the  project; 

(2)  Tne  schedule  for  implementing  the 
project;  and 

(3)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  conduct 
the  project. 

(d)  Adequacy  of  resources.  (10 
points).  The  Secretary  considers  the 
extent  to  which — 

(1)  The  persoimel  resources  the 
applicant  plans  to  use  are  adequate; 

(2)  The  racilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(3)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(e)  Quality  of  key  personnel.  (20 
points).  The  Secretary  considers  the 
quahty  of  the  key  personnel  the 
applicant  plans  to  \ise  on  the  project  by 
reviewing — 

(1)  The  qualifications  of  the  project 
director  or  principal  investigator; 

(2)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(3)  How  the  qualifications  of  each 
professional  person  involved  in  the 
project  relate  to  the  project's  stated 
purposes  and  objectives. 

(f)  Dissemination  of  results.  (5  points). 
The  Secretary  considers  the  extent  to 
which  the  results  of  the  research  will  be 
disseminated  by  reviewing — 

(1)  Publication  ^ans; 

(2)  Methods  of  oissemination;  and 

(3)  The  dissemination  schedule. 

(g)  Budget.  (10  points).  The  Secretary 
reviews  the  budget  to  assure  that  it  is 
reasonable  considering  the  design  of  the 
project,  the  plan  of  operation,  and  plans 
for  disseminating  the  results  of  the 
research. 

(Authority:  20  U.S.C  1133c) 


1634^    WhMpriorWeaiMytlieSMretary 
»? 


(a)  Each  year  the  Secretary  may 
establish  as  a  priority  one  or  more  of  the 
following  activities: 

(1)  Longitudinal  studies  on  former 
cooperative  education  students  and 
non-cooperative  education  students  to 
determine  the  relationship  between  the 
students'  coo{>erative  education  work 
experiences  and  one  or  more  of  the 
following: 

(i)  Initial  job  placement.  . 

(ii)  Job  advancement. 

(iii)  Long-term  earnings. 

(2)  Assessing  the  impact  of 
cooperative  education  on  college 
retention  rates  and  academic 
achievement  of  students  participating  in 
cooperative  education,  compared  to 
non-participants. 

(3)  Assessing  the  impact  of 
comprehensive  cooperative  education 
projects  on — 

(i)  The  institution: 

(ii)  Students  at  the  institution: 

(iii)  Faculty; 

(iv)  Employment  opportimities;  and 

(v)  Factors  influencing  the  successes 
and  failures  of  comprehensive 
cooperative  education  projects. 

(4)  Identifying  and  assessing 
incentives  and  factors  that  influence  an 
institution  of  higher  education  to 
continue  its  cooperative  education 
project  successfully  after  Federal 
financial  assistance  has  ended. 

(b)  The  Secretary  announces  these 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S.C  1133c) 

PART  63S-COOPERAT1VE 
EDUCATION  PROGRAM— TRAINING 
AND  RESOURCE  CENTER  PROJECTS 

Subpart  A— General 

Sm:. 

635.1  What  is  a  Training  and  Resource 
Center  project? 

635.2  Who  Is  eligible  for  a  grant? 

635.3  Who  is  eligible  to  participate? 

635.4  What  activities  may  the  Secretary 
fund? 

635.5  What  regulations  apply? 

Subpart  B— (Reserved] 

Subpart  C— How  Doe*  ttie  Secretary  Mali* 
an  Award? 

635.20  What  selectioo  criteria  does  the 
Secretary  use  to  evaluate  applications? 

635.21  What  priorities  may  the  Secretary 
establish? 

Authority:  20  U.S.C  1133c.  unlets 
otherwise  noted. 


Subpart  A— G«n«ral 

1635.1  What  ia  a  Training  and  Reaouroe 
Center  protect? 

A  Training  and  Resource  Center 
project  must  be  designed  to  train  and 
assist  individuals  who  participate  in,  or 
are  planning  to  participate  in,  plaiming, 
establishing,  and  administering 
cooperative  education  projects. 

(Authority:  20  U.S.C  1133c) 

5635.2  WholaoUgibieforagrant? 

The  following  are  eligible  to  apply  for 
a  grant  under  this  part: 

(a)  An  institution  of  higher  education. 

(b)  A  combination  of  institutioiu  of 
hieher  education. 

(c)  A  public  or  private  nonprofit 
agency  or  organization,  whenever  a 
grant  to  the  agency  or  organization  will 
make  an  especially  significant 
contribution. 

(Authority:  20  U.S.C  1133c) 

1635.3  WholeaUglMetoparticipala? 

Individuals  with  a  need  for  training, 
project-related  materials,  and  technical 
assistance  in  planning,  establishing,  or 
administering  a  cooperative  education 
project  are  eligible  to  participate  in 
training  projects  assisted  under  this 
part.  These  individuals  may  include— 

(a)  Presidents  and  administrators  of 
institutions  of  higher  education, 
whether  or  not  their  institutions 
currently  administer  a  federally-funded 
cooperative  education  project; 

(d)  Faculty  and  staff  of  institutions  of 
higher  education,  whether  or  not  their 
institutions  currently  administer  a 
federally-funded  cooperative  education 
project; 

(c)  Secondary  school  personnel 
responsible  for  career  and  academic 
guidance;  and 

(d)  Employers  or  prospective 
employers  of  students  who  are  involved 
in  a  cooperative  education  project. 

(Authority:  20  U.S.C  1133c) 

1635.4  What  aettvWea  may  the  SMrelary 
hmd? 

(a)  The  Secretary  makes  awards  for 
projects  designed  to  provide 
information  and  develop  skills 
necessary  to  administer  cooperative 
education  projects. 

(b)  A  grantee  must  conduct  one  or 
more  of  the  following  activities: 

(1)  Training  for  project  directors, 
coordinators,  faculty  members, 
employers,  and  other  persons  in  §635.3 
who  are  or  will  be  involved  in 
cooperative  education. 

(2)  Improving  materials  used  in 
cooperative  education  programs  in 
conjunction  with  other  activities 
described  in  this  section. 
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(3)  Providing  tedtnkal  asrifltance  to 
JBrtitutiona  of Ixigber  educotioa  to 
increase  their  potential  to  continue 
cooperative  eaucatioa  programs  without 
Federal  funds. 

(4]  Encouraging  model  cooperative 
educatioB  projects  that  furnish 
educatioD  and  training  in  occupations 
for  whidi  there  is  a  national  need. 

(5)  Supporting  partnerships  in  vrfaicfa 
an  existing  conpcehenaive  ooopesetive 
education  program  assists  one  or  more 
institutions  to — 

ti)  Inprave  their  existing  cooperative 
education  program;  or 

(it)  Establish,  expand,  or  improve  a 
comprftbeosive  cooperatiTe  education 
program. 

(6)  Encouraging  model  cooperative 
education  programs  in  the  fields  of 
science  or  mathematics  for  women  or 
minorities  who  are  underrepresented  in 
these  fields. 

(Authority:  20  U.S.C  1133c) 


i«38.S    \MMlre911iallonesmriy7 
The  following  regiilations  apply  to 

this  part: 
(afThe  regulations  died  in  §&31.4. 
{M  The  r^ulations  in  this  part 

(Authority:  20  VSXL  1t33c) 
Subpart  B— {Reserved) 

Subpart  C— How  Doa«  Iha  Sacretary 
MakaaMAwafil? 

1635.20    Whet  selection  crittrta  deee  the 
Secyetary  uee  te  evetuete  ypMcedooeT 

The  Secretary  uses  the  following 
selection  criteria  to  evaluate  an 
application  under  this  part: 

(a)  Needs  assessment.  (21  points).  The 
Secretary  considers  the  extent  to  which 
the  applicant  provides  evidence,  as 
applicable,  of  cxurent  need  for  its 
project,  including,  but  not  limited  to. 
need  for — 

(1)  Training,  technical  assistance,  and 
materials  in  its  geograpMcal  area  or  in 
the  nation; 

(2)  Training  partnerships  to  assist  in 
developing  cooperative  education 
pro-ams;  or 

(3)  E)eve)optBg  mod^  cooperative 
education  programs. 

(b)  Purpose  and  scope  of  trainiag  ami 
functkuts  of  the  resource  ceater.  (15 
points).  The  Secretary  ceociders  the 
extent  to  which  the  purpose  of  the 
project  and  the  scope  of  the  project 
activiftiee  to  be  provided  will  address 
the  needs  of  the  constitHmcy  sheeted  to 
receive  training  and  information.  The 
Secretary  makee  this  determinetiea 
based  on  needs  analysts  data. 

(c)  Plmn  of  opemtion.  (30  pointy.  The 
Secretsiy  cnMioer^^ 

(1)  Tka  wtaot  to  a^ich  the  apphcant 
provides  evidence  at  Ansough  i«naing 


fiir  the  proposed  project,  faicluding  die 
procedures  to  be  used  in  conducting  the 
project  aad  the  oumnitment  of 
persmmel  to  be  lavohred  in  mnAnrting 
theproiect; 

(2)  The  extent  to  which  the  objectives 
and  proposed  outcomea  of  the  project 
relate  to  the  project's  purpose  and  die 
results  of  the  needs  assessment; 

(3)  The  quality  of  the  actual  design  of 
the  project,  including  plans  for  dealing 
with  unexpected  pnwfems  and 
evaluation  results; 

(4)  The  quality  ol  the  activities  to  be 
conducted  and  their  relationship  to  the 
criteria  in  paragraph  (cM2)  of  this 
section; 

(5)  The  quality  of  the  methods  and 
procedures  to  be  used  in  conducting  dM 
project's  training  plan; 

(6)  The  propoeed  schedule  for 
conducting  pri^ect  activities  and 
training  sessions; 

(7)  The  extent  to  which  the  applicant 
will  ensure  that  project  participants 
who  are  otherwise  eligible  to  participate 
are  selected  without  regard  to  race, 
color,  national  origin,  gender,  age,  or 
disabling  condition; 

(8)  The  quality  of  the  plan  ku 
managing  the  project;  and 

(9)  The  extent  to  which  the  proposed 
project  has  proeaise  of  fuifillii^  the 
proposed  objectives  and  current  need 
for  the  project. 

(d)  Quahty  of  key  personnel.  (9 
points)).  The  Secretary  considers — 

(1)  The  qualification  and  training, 
skills  of  the  project  director; 

(2)  The  qiulincations  of  othet 
professional  personnel,  including 
consultants,  to  be  used  in  the  project; 
and 

f3)  How  the  qualifications  of  each 
profsssionai  person  involved  in  the 
project  relate  to  the  psoject's  stated 
purposes  and  objectives. 

(e)  Adequacy  of  resources.  (6  points). 
The  Secretary  considers  the  extent  to 
which — 

(1)  Personnel  resoiuces  are  available 
and  adequate  for  conducting  the 
project's  activities; 

(2)  Physical  fiidlities  are  available  and 
adequate  for  conducting  the  project's 
activities;  and 

(3)  Necessary  equipment  and  other 
required  resources  are  available  and 
adequate  for  conducting  the  pn^sct'a 
activities. 

(f)  Evaluation  plan.  (10  points).  The 
Seoetary  cansidHS  the  (|uiality  of  the 
proposed  evaluation  plan  for  the 
project,  including  the  extent  to  which 
the  methods  of  evelnatkm — 

U)  Are  appropriate  to  the  project;  and 
(2)  Are  objective  and  produce 

quantifiaUe  data  that  damcaatrate  the 

impact  of  the  project. 


(g)  Budget.  (3  points).  The  Secretary 
considers  die  extent  to  wfaidi  die  hooget 
is  reasonable  considering  the  scope  of 
training  and  the  plan  <rf  operation. 

(Authority:  20  U.S.C  1133c} 
I63S.21    Whet 


(a)  Each  year  die  Secretary  may  seiect 
as  a  priority  one  or  more  of  the  activities 
listed  in  §  635.4. 

(b)  The  Secretary  snnounces  diese 
priorities  in  s  notice  pubBsbed  in  die 
Federal  Register. 

(Authority:  20 ILSH  1133cl 

(PR  Doc.  93-11815  FUed  5-18-03;  »45  aiB) 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPartft7 
Podiet  Nai  FEMA-TOeq 

Propoaad  Flood  Elavation 


AGENCY:  Federal  faisurancs 
Administration*  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (lOO-yeeir]  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  fioodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  slready  in  efiect  in 
order  to  qualify  or  remain  quaUfied  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  i»  ninety 
(90)  days  folknving  the  second 
publicatioa  of  thia  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevatJoBS  for  each  conmunity  are 
available  for  inspecdoo  at  the  office  of 
the  Chief  ExBcudve  Officer  far  each 
community.  The  respective  addrasees 
we  listed  in  die  following  table. 
FOn  FURTH»t  WTOWMATWII  CONTACT: 
William  R  Locke,  QUef,  Risk  Studies 
Division,  Federal  faisurance 
Administration.  500 C  Street,  SW.. 
Waahhlgton,  DC  20472.  (202)  046-2766. 
SUPPtEMENTARY  MFORMAT10N:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
proposed  determinations  of  base  (100- 

Sear)  flood  elevations  and  modified  base 
ood  elevations  for  each  coRHmmity 
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listed,  in  accordanoe  with  section  110  of 
the  Flood  Disaster  Protection  Act  of 
1073.  42  U.S.C  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  oiteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  mors 
stringent  in  their  floodplain 
mansgement  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calciilate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  proposed  rule 
is  exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 


regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Inqiact  Analysis 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291,  F^ruary 
17, 1981.  No  regulatory  impact  analysis 
has  been  prepared 

Executivs  CMer  12612,  Federalism 

This  proposed  r\ile  involves  no 
policies  that  have  federalism 
implications  imder  Executive  Order 
12612,  Federatism,  dated  October  26, 
1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Sulnects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART67-{AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 3  CFR. 
1978  Comp..  p.  329;  E.a  12127, 44  PR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

f67.4   [AmendMQ 

2.  Section  67.4  is  proposed  to  be 
amended  as  follows: 


Souras  crt  loodng  and  kMaHon 


County 


OhrelMeMMd. 

I  al  Mwli  CMm 
l0lU.aH9M«y4S 

AbotfSi  miM  dsMMMMn  el  Hkwli  CanM 


Mori  a9  ml* 

tMM4«  


aOEMBewtd  . 

o(  OW  US  High- 


Abori  1J00  IM  aownaw^  of  OH  US. 
tVffmmt  *» 

Atari  2.000  tM  iamimm*  of 


*M  upiMwn  ol  OU  US  !■»— »  4S 

Atari  900  tw>  dowuMmtw  of  Mneli  C«nM 


Atari  400  IM  awwifum  ol  US.  H^HMy 


ConiwirStoHpA: 
Atari    1,a00    IM 


Hal.  371  Soaiboraugn  Sn«.  RkMMia  M*- 


Sand  oowwantt  to  tw  HertanUm  LmMt  J. 
Spal.  Jr..  M^nr  ol  tw  Cly  ol  RUdwid. 
R***  County.  C«y  HM.  PC  Boa  H0117. 

RioNwM.  MMiMippi  aoeis 


OHM 


Cog»ty) 

ol 
Aoproidmalaly  SO  «•«  upMraam  ol  upalraww 


Approii»nanl>  900  >aal 


iMtiaCty  Hal. 
43  Mriwo*  Fan  Awanua.  Minrea  Fait.  Oh«. 

Sand  oommamt  to  <ha  Honorabla  OanU  R 
Hiop.  Mayor  ol  tia  VH^a  ol  Uunroa  Fali. 
Swnml  Cou«y.  43  Mwvoa  FaH  Avanua. 
Uriwoa  Fala.  Ohio  44263. 


lOMhIn 


IntMl 
(NOVO) 


•772 


•asr 

•274 


•266 

■266 

•270 
•271 

•271 
•271 


•273 
•263 


•009 

•1.007 


167.4    [Amended] 

3.  The  tables  published  under  the 
authority  of  $  67.4  are  proposed  to  be 
amended  as  follows: 


Connedicut 


CilyAown  county 


Norwich,  dty  (New 
London  County). 


Source  of  fkxxfing 


Trading  Cove  Brook 

Hunter  Brook 

Yartk:  River 

TrttHitary  B 


Location 


Approxlmatety  0.4  mNe  downstream  of 

the  Connecticut  Turnpike. 
Approximatsty  0.3  mile  downstream  of 

confluence  of  oonfkjence  of  Gokimine 

Brook. 
Approximately   1,080   feet   upstream  of 

Hunter  Road  upstream  crossing. 

At  confJuence  with  Shetucket  Road 

Approximately  50  teet  upstream  of  Yantic 

MUt  Dam  No.  2. 
Approxlmatety  500  feet  upstream  of  Con- 

raH  Railroad  Bridge  No.  4. 

At  confluence  with  Yantic  River 

Approximately  790  feet  upstream  of  con- 

ftuence  witti  Yantic  River. 
At  confkience  witti  Yantte  River 


•Depth  In  feet  atx>v« 

ground  'Elevation  in  feet 

(NQVD) 


Existing 


•30 
•57 


•41 
•78 

•119 

•88 

•88 


ModiAed 


•56 


•72 

•36 
•77 

•120 


•87 

•88 
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a». 

c^.-. 

Sowct  of  looting 

.-^ 

iOMiintMtibOM 

giound 'BMoaon  In  iMt 

(NGVO) 

ExMng 

ModHwt 

Afjproxfcnately  63  fset  uptfewm  of  eon- 
fluonoa  wllh  YanSc  FUvor. 

AtStotowwitStMot  „ 

AtdOMMfeMBiriittofShotesAvanu*  ._ 

*a6 

*83 

*93 

•91 
•91 

for  ki^iKJbn  at  1h«  O^  CMC's  OfHca,  (»y  Hal,  100  BraadiMy,  Noraich.  Conneclkajt 


Sand  eomnanto  to  Mr.  WNam  Taimafu  Norwich  City  Manager,  New 

London  County,  City  Hal.  100  Broadway.  Norwich.  CoMwdkul  0a36a 

Florida 

Uninootponlad 
apaM,Dad» 
Cointy. 

Cmnet  C-100A 

AppraidnMWy  100  taet  east  of  Intersec- 
tion of  aw.  7T»v  Court  and  SW  155 
Street 

•10 

•11 

At  Intersection  of  SW  78th  Court  and  SW 

11 

10 

155th  Street 

Canal  C-100C  _ 

AMxoidmataly  100  lael  80u»t  KWan  Drive 

•8 

•8 

Cand  100A 

At  Intersecflon  of  SW  82iid  Avenue  and 

•8 

•■ 

SW  102nd  Sfreet 

Spur  Carari  No.  1 

Approximately  700  feet  north  of  the  inter- 
secflon of  NW  1571h  Street  and  NW 
17»YPIaca. 

None 

•e 

Mapa  Bialafcls  for  Inapeeion  at  the  Dade  Cour^  Department  of  water  Control.  Ill  NW  First  Street  1 3th  Floor,  Mian^.  Rortda. 

Send  consnanlK  to  Mr.  CaHoa  Esplnoza.  Assistant  Director,  Depaittnenl  of  EmlRwrnenlal  Resource  Manniament.  MaHo  Oada 
1310.  Ill  MW  First  Sine*,  Mi«ni.  FtorUa  33128. 


Indtana 


Anderson,  dty, 
Madtoon  County. 


Bolwid  Dfitaaoi  Oitdi , 


At  De  Fkiad  400  South 


Approximately   1,500  feet  upetream  of 
Avenue. 


•859 
None 


•857 
•974 


Mapa  mmtalM  for  Inspedton  at  the  Anderson  City  Planning  Department  120  East  Eighth  Street  Anderson,  Indtana. 

Send  Qornmenb  to  The  Honors  120  Eighth  StMet  P-O.  Box  2100. 

son,  Indhna  40018. 


PlneWHMtMyK 

North  Branch  MkMe  Forte 

Approximately  380  feet  downstream  of 

•997 

•999 

Goodhue  County. 

Zumt)ro  River. 

Mem  Street 

ApproKlroataly    400    feet    upstream    of 

None 

•1,005 

Township  Road. 

Mepe  avalaWe  for  inapectton  at  9ie  City  Hai.  Pme  islHid.  MmneeotB. 

Send  oommsnts  to  the  Honorable  Ken  Edstrom,  Mayor  of  tte  City  of  Plna  Mand.  Goodhue  County,  P.O.  Box  1000,  Pine  lataMl.  Mtanaaola 
56863. 


MiesissippI 


Canton.  dly(MHl- 
son  County). 


Batchelor  Craeli 

Balchelor  Creek  Tritxjtary 
1. 

Stream  E  .^^...„^ ..„ 

Uflte  Bear  Creek 


Creek  Tributaiy 


ApproKimatsly  2  miles  above  confluence 

wHhTttdaBogue. 
ApproximatBly  04!  mie  upstream  of  Slato 

Route  43. 
Approximately  550  feet  upetream  of  oorv 

Huence  with  Batchek)r  Creek. 
ApproMimalely    0.53   mie   upeHeam   of 

State  Route  16. 

At  confluence  with  Bear  Creek 

ApproxImaMy  0.2  mie  downsteam  of 

U.S.  Route  51. 

At  confluence  with  Bear  Creek „ 

Approximately  500  feet  upstream  of  oon- 

ftuence  wllh  Bear  Creek. 
At  confluence  with  Batohetor  Creek  


Approximataiy  0.2  mtte  upstream  of  con- 
fluence with  Batchetor  Creek. 

Mape  avalabte  tor  inspedon  at  the  City  Oerfc^  Ofltee.  City  Hal,.  226  East  P  Street  Cewiton,  MIsslssippt 

Sand  conwnawto  to  the  Honorable  SktoeyRunnela,  Mayor  of  tttoOty  of  Canton,  Madison  County.  P.O.  Box  53,  Canton,  Mississippi  39^ 


Mhtsisslppl 


Jackson,  dty 
(Hindb.  RanUn. 


Counlee). 


•216 
•253 


•246 

•224 

•225 

•231 
•231 

•232 

•234 


Peed  River 


Cany  Creek. 


At  downstream  corporate  limits 


At  upstream  corporate  imits 

At  confluence  wrth  Peal  River „_ 

Approxintataly    450    feet    upstream    of 
County  T.V.  Road. 


•283 


•283 
•268 


•286 


•286 
•270 
•341 
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•Depth  in  (eet  ^>ove 

Stats 

1 

Cilytoom  oounly 

localton 

ground  *Eleva«on  in  (eet 
(NOVO) 

ExMng 

MoijUod 

HiiiHyr.malr            

At  finlkMM^  wHh  PeMi  Riy^  .,.. 

*2fi8 

*777 

AppioadmaWy  ai9   ntfe   upstreswn   of 

•271 

•272 

-Greenwood  Avenue. 

Thrss  Mte  Crssk 

At  confluence  vrtti  Peari  River  

Approximateiy  0.02  mSe  downstrsam  of 
Wnois  Central  QuN  FMlroad. 

*268 
•271 

•272 
•272 

Lynch  Craek 

At  ocniuence  with  Peart  River 

AppfOKknateiy  500  feet  upetrsam  of  artd 
Unois  Centrari  Qdf  RalroMi  ooeskig. 

•272 
•273 

•274 
•274 

TownCfMk 

At  confluence  with  Peari  River 

At  downstream  skis  of  irterBtate  Routs 

220. 
At  conflusncs  with  Town  Creek 

•273 
•346 

•275 
•348 

Town  Creek  Tributary  Na 

2. 

•323 

•325 

&« 

Approximately  0.20  mie  upeteam  of  oorv 

•324 

•325 

fluence  with  Town  Creek. 

T<Mn  Crsflk  Trfbulaiy  No. 

s 

At  confluence  with  Town  Creek  .._ 

•282 

•281 

Approximatety  400  feet  upstream  of  Mar- 

None 

•331 

lon  Dunbar  Street 

Town  Creek  Tributary  Na 

Appnudmetety  250  feet  upstream  of  con- 

•287 

•288 

4. 

\moc»  with  Town  Creek. 
Approximalety  100  feet  downstream  of 
Overt>rook  Drive. 

•336 

•337 

Strewn  1  

At  confluence  with  Peari  River  

•282 
•283 

•284 

Approximateiy  0.2S  mle  downstrsam  of 

•284 

Brasbum  Drtvs. 

Tnrfwn  Creek 

At  V>s  downstream  corporate  limits 

Approjdmatsty  100  feet  downstrsam  of 
Henderson  Road. 

•277 
•319 

•2/9 
•320 

Trahon    Creek    Tributwy 
No.  1. 

At  confluence  writh  Trahon 

•291 

•290 

Approximateiy  120  feet  upstrssm  of  Lake- 

JUJ 

•304 

sfwrsRoad. 

Hangirtg  Moss  Creek  Trib- 

^)pn>xlmataiy  300  feet  upstream  of  oon- 

•293 

•294 

utwyNo.4. 

fkjence  with  Hangirtg  Moss  Creek. 
Approximateiy  350  (eet  upsfrsam  of  OU 
Agency  Road. 

None 

•372 

Pwpie  Creek 

At  confluence  wtth  Peart  River  .._ „ 

Approximateiy  450  (eet  upsfrsam  of  OU 
Canton  Road. 

•281 
•283 

•283 
•283 

Big  Creek 

Approximateiy    300    feet    upstream    of 
downstream  corporate  limits. 

•319 

•318 

At  upstream  side  of  State  Route  18 

•364 

•362 

Big  Creek  Tributary  No.  5  . 

At  confluence  with  Rig  Creek  

At  downstream  side  of  State  Route  18  .... 

•332 

None 

•333 

•386 

Big  Creek  Tributary  No.  6  . 

At  confluence  with  Big  Creeit  Tributary 
No.  5. 

None 

•356 

None 

*402 

Big  Creek  Tributary  No.  7  . 

At  confluence  with  Big  Creek  

•341 

•340 

At  upstream  crossing  of  State  Route  18  .. 

None 

•361 

Town  Creek  Tributary  Na 
6. 

At  confluence  with  Town  Creek „ 

•295 

•291 

Approximateiy  100  (eel  downstream  of  Il- 

•359 

•360 

linois  Central  Gulf  Railroad. 

Eubanks  Creek 

At  confluence  with  Peari  River  

Approximately  42S  feet  downstrsam  of 
Wood  Dale  Drive. 

"III 

•278 
•278 

Tw(n  Lakes  Crsek  Q 

Upstream  side  of  Kknwood  Drive  ..„ 

•316 

•317 

Twin  Lakes  H 

At  confluence  wtth  Peari  River  

Approximately  0.3  mUe  upstream  of  con- 
fluence with  Peari  River. 

•280 
•280 

•281 
•281 

Bethaven  Creek  .       „  > 

At  confluence  with  Peari  River  _ 

•276 
•276 

•277 

ApproxiTTtateiy  185  feet  upstream  of  U.S. 

•277 

Routs  55. 

Hangirtg  Moee  Creek 

At  confluence  with  Pe«1  River  

Approxlntately    400    (eet    upstrsam    of 

•281 
•282 

•283 

•283 

c>- 

RMgewood  Road. 
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Stata 

CItyAown  county 

Souoa  of  floodng 

Locatfcm 

#Oepth  In  feet  above 

ground  *Elevatk)n  In  feet 

(NGVD) 

EJdettng 

IModMed 

WNta  Oak  CrMek  (Tribu- 
tary 3  to  Hwtgtng  Moes 
Creek). 

At  oonfluanca  with  Hanging  Moss  Creek  . 

Approximately  0.24  mile  upstream  of  OM 
Canton  Road. 

•281 
•282 

•283 

•283 

Mape  avaiable  for  inspedkxi  at  the  BuHding  OfRdaTs  Office,  Department  of  Planning  and  Devekipmant,  429  South  West  Street.  Jackson  IMs- 
atgoippi 

Send  comments  to  The  Honorable  Kane  Ditto,  Mayor  of  the  City  of  Jackson,  Hinds,  RanMn.  V)d  IMadison  Counties.  P.O.  Box  17,  Jackson. 
■Mississippi  38205. 


Mississippi 


Madtoon,  dty 
(Madison  Courv 

ty). 


Cuiiey  Creek 


At  downstream  skie  of  Hoy  Road None 

Stream  S Approximataly  0.8  mile  above  oonfkience  None 

with  Bear  Creek. 
Approximately    1.1    miles    above    con-  None 

fluence  with  Bear  Creek. 

Stream  T Approximately  1  mile  above  confluence  None 

with  Bear  Creek. 
Approximately    1.2    miles    above    con-  None 

fluence  with  Bear  Creek. 

Heam  Creek  Approxinrwtely    350    feet    upstream    of 

Natchez  Trace  Parinvay. 
Approximately  0.7  mile  upstream  of  con-  None 

fluence  of  Heam  Creek  Tributary. 

At  confkjence  with  Heam  Creek None 

At  Hoy  Road  None 

Approximately  250  feet  downstream  of  ^301 

Okj  Cander  Road. 
Approximately  250  feet  downstream  of  I  '350 

Grawi  Road.  I 

Maps  avaiiabie  for  inspectkxi  at  the  PubUc  Works  Department  525  Post  Oak  Road,  Madison,  Mississippi. 
Send  comments  to  the  Honorable  Mary  Hawkins,  Mayor  of  the  City  of  Madison,  Madison  County.  P.O.  Box  40.  Macfison,  Mississippi  38110. 


I4eam  Creek  TritHJtary 
Brashear  Creek 


Approximeteiy    370    feet    upstream    of 
Nalcf>ez  Trace  Parkway. 


•295 


•297 


•336 
•288 

•293 

•301 

•305 

•301 

•326 

•312 
•327 
•303 

•352 


Mississippi 


McKSson  County 
(unincorporated 
areas). 


Batchekx  Creek  Tributary 
1. 


Stream  J 


Stream  Q 


CuHey  Creek 


Stream  R 


Stream  I 


Stream  O 


Stream  N 


Stream  S  ... 


Heam  Creek 


Upstream  skJe  of  Fores  Road 


Approximately   0.36   mile   (4>stream   of 

State  Route  16. 
800  feet  above  confluence  with  Stream  I  . 
Approximately    500    feet    upstream    of 

Ragsdaie  Ray  Roed. 
Approximately    500    upstream    of    oon- 

lluerx^  with  Bear  Creek. 
Approximately      1.5     miles      upstream 

Giuckstadt  Road. 

At  confkience  with  Brashear  Creek 

Approximately    3/0    feet    upstream    of 

Natchez  Trace  Parkway. 

At  confkierx:e  with  Stream  Q 

Approximately  1.5  miles  upstream  of  oon- 

fkierKe  with  Stream  Q. 

At  oonfkience  wUh  Bear  Creek 

Approximately    0.45    mile    upstream    of 

Interstate  Route  55. 

At  confluertce  with  Bear  Creek 

Approximately     1     mile     upstream     of 

Giuckstadt  Road. 

At  confluence  with  Bear  Creek 

Approxknateiy    0.4    mile    upstream    of 

Church  Road. 

At  confkjence  with  Bear  Creek 

Approximately    1.1    miles    above    con- 
fluence with  Bear  Creek. 
Approximately  100  feet  above  Natchez 

Trace  Parkway. 
Approximately  500  feet  above  Natchez 

Trace  Parkway. 


r^one 


None 


•232 


•243 


•224 

None 

•245 
•266 

•267 

•268 

None 

•321 

•294 
•295 

•297 
•297 

None 
None 

•388 
•306 

•236 
None 

•237 
•274 

•260 
None 

•264 
•295 

None 
None 

•283 
•283 

•276 
None 

•278 
•293 

None 

•300 

None 

•301 
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Slaia 


Cilyi/lown  county 


Souret  of  loodbig 


P-., 


S»MmT 


Balchiior  CiMk  Tributwy 
2. 


HMm  OMk  TribuiHy 


BraihaarCfMk 


Bear  0«ak  ... 


Batchsky  CfMk 


Hanging  Mom  Creak  Tri>- 
utary4. 


At  oonfluertca  wMh  Bear  Creek „ 

AppnudmaMy    350    feet    upatawn    of 

Clarfcadita  Road. 

At  feoniluanoa  wNh  Bear  Creek 

Appioximataty  1^  mlea  upetream  of  oor>- 

luenca  tMttt  Bear  Craak. 
Appnsdmataty  1.000  leet  upetream  Ap- 
proximately Batcheky  Creek. 
Approximately  0.7  mUe  upetream  of  con- 

luence  wMh  Balchelor  Creek. 

At  Hoy  Road  „ 

Approximately  600  feet  upetream  Hoy 

Road. 
Approxlmataly   1,100  feet  upetream  of 

coniuence  of  Cutoy  Creek. 
Approximately   2.6   mUes   upcfream   of 

Intaretate  Fioute  56  (aouthbound). 

At  Heindi  Road _ 

Approxkruitely    1.8   mMas   upctrewn   of 

Bozeman  Road. 

At  confkjence  of  TiWa  Bogue  „ 

Approximately  0.7  mile  upstream  of  lyliiier 

Street 
Approximately  200  feet  do«Mistream  of 

New  Road. 
Approximately  1,100  feet  downetream  of 

OW  Agency  Road. 


•Oepthln  feet  above 

ground  *Elevalton  In  feel 

(NOVO) 


Extriing 


•257 


Nona 
•236 


None 
None 

•294 

None 
•208 


•205 
•237 


Nona 


•250 
•296 

^284 
•306 

•234 

•240 

•327 
•328 

•297 

•306 

•209 
•320 

•206 

•234 

•364 
•366 


Mapa  available  for  Inspection  at  the  Chancery  Oefk-t  Ofltee,  Madtoon  County  CourtKwae,  CaHon.  Mississippi. 

Send  comments  to  Mr.  Davfc]  Rtehardson,  Presktont  of  9\e  Madtoon  County  Board  of  Supen^isors,  P.O.  Box  404,  Canton,  ^girttrfppl  39046. 


Mississippi 


RkJgeland,  dty 
(Madtoon  Coun- 
ty). 


Purple  Creek  Tributwy  1 

Purple  Creek  Tributwy  6 
Purple  Creek  Tribt!ita/y  7 
School  Creek 


Beaver  Creek 


ApproximaMy  0.15  mile  above  con- 
fkience  with  F\jipia  Creek. 

At  oonfluerKM  with  Purple  Creek 

At  confkience  with  Purple  Creek  

Approximately  0.2  mile  abov«  ooniluence 
with  Purple  Creek. 

At  cor^fluence  with  Purple  Creek  „... 

Approximately  0.09  mile  above  con- 
fluence with  Purple  Creek. 

Approximatsly  450  feet  upstream  of 
County  Una  Road. 

Approximately  550  feet  upstream  of  Chw- 
Ity  Church  Road. 

At  confluence  with  Braahear  Creek 

Approximately  1.600  feet  upstream  of  m- 
nots  Central  Guif  Raikoad. 

Al  confluence  wUh  Beaver  Creek  


Beaver    Creek    Tributaiy 
(formerty  Brashaar 

Creek). 

Approximatety    0.11    mile    above    con- 
fluence with  Beaver  Creek. 

Brasher  Creek At  County  Line  Road 

Approximatsly  0.7  mile  upstream  of  oon- 
i     >uence  wMh  wHth  Beaver  Creek. 
Maps  avalabie  for  inapactton  at  the  Pubic  Works  Department.  City  Hal.  RMgeland.  flliiisninil 
Send  oofvwnenlB  to  the  Hononiila  Oena  F.  McGee,  Mayor  of  the  City  of  RkJgeland.  Madison  County.  P.O.  Box  217.  RUgeiand,  ffaiieeippi 


•313 

•312 
•327 
•327 

•328 
•331 

•291 

None 

•302 


None 


•319 

•283 

•307 


•312 

•306 
•326 
•328 

•327 
•330 

•292 

•322 

•303 

•327 

•317 

•318 

•287 
•306 


NawYoifc 


Trenton  (toiwn), 
OnaUaCouity. 


Nine  Mie  Creek 


West  Cwiada  Creek 
Ondnnali  Creak 


Steuben  Creek  ... 


Al  downatraam  corporate  limits 


Appraodmately  0.3  mie  upstreem  of  State 

Roule  12  (southbound). 

At  downstream  coipoiBta  imits  

At  HWdey  Own  _„ 

At  oonluancawNh  Wast  Canada  

Approximately  2375  feet  of  State  Route 

365. 
At  downstream  corporate  Omits 


l4one 


Nona 
None 
None 
None 

None 


•643 

•786 

•712 

•1.202 

•721 

•968 

•778 
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State 

CttyAown  county 

Sourcs  o(  flooding 

Location 

•Dapth  In  feet  above 

ground  'Elevation  m  feet 

(NGVO) 

Exieting 

l^todMed 

Atupstm 

am  cofpofate  limiis 

None 

•794 

Maf»  avaiiabie  for  Inepection  at  the  Town  Hafl,  D4appa  Avenue,  BamevMe,  ^4ew  Yoifc. 

Send  comments  to  Mr.  Maik  Schekjelman,  Supervisor  of  tt)e  Town  of  Trenton,  Oneida  County,  RR  1,  Box  431,  Holland  Patent  New  Yoik 
13354. 


North  Carolina 


Gastonia  (city) 
Gaston  County. 


Duhaits  Creel( . 


Duharts  Creeic  Tributaries: 
Tiibotary  D-1  


Tributary  [>-2 

Tributary  D-3 
Tributary  [>-4 

Tributary  D-« 

Tributary  D-6 

Tributary  D-9 


Downstream  side  of  Beaty  Road 

500  feet  upetream  of  Oatcdaie  Street 


At  the  confluerxse  with  Duharts  creelt 

850  feet  upstream  of  confluence  with 
Duharts  Creett. 

At  the  confluence  wHh  Duharts  Cnek 

510  feet  upstream  of. confluence  with 
Duharts  Create. 

At  the  ccnfluerKe  with  Duharts  Ctoek 

Upstream  Extrateritorial  Umits  

At  the  confluence  with  Duharts  Creek 

100  feet  upstream  of  confluence  with 
Duharts  Creek. 

Approximately  625  feet  upstream  of  con- 
fluence with  Duharts  Creek. 

At  Aberdeen  Road 

At  the  confluence  with  Duharts  creek 

Approximately  625  feet  upstream  of  Aber- 
deen Boutevard. 

At  the  confluence  with  Duhaits  Creek 

Approximately  0.5  mile  upstream  of  Re- 
mount Road. 


•647 

•649 

None 

V46 

•652 
•654 

•655 
•655 

•664 
•665 

•666 
•666 

•671 
•706 
•672 
•672 

•673 
•707 
•673 
•673 

•690 

•689 

None 
V05 
•733 

•708 
•711 
•734 

•710 
•746 

•717 
•747 

Maps  avaiiabie  at  City  Engineer's  Offlce,  181  S.  South  Street.  Gastonia,  North  Carolina. 

Send  comments  to  the  Honorable  James  B.  Garland,  Mayor  of  the  City  of  Gastonia,  Gaston  County,  P.O.  Box  1748,  Gastonia,  North  Carolina 
28053-1748. 


Penn^tvania 


Hawley  (borough) 
Wayrw  County. 


Lackawaxen  River 


•884 


•883 
•895 


Approximately  1,200  feet  downstream  of 

Church  Street  Bridge. 
Approximately   1,830  feet  upstream  of 

U.S.  Route  6  and  State  Route  590 

Bridge. 

Maps  avaNabie  for  lnspectk)n  at  the  Borough  Offlca,  Main  Avenue,  Hawley.  Pennsylvania. 

Send  comments  to  the  Honorable  Ann  Morgan,  Mayor  of  the  Borough  of  Hawley,  Wayne  County,  412  Academy  Street.  Hawley,  Pennsylvania 

I d428. 


Virginia 


Wliamsburg  (dty) 
independent  City. 


College  Creek 


Paper  MW  Creek 
Ousen  Creek 


Entire  length  within  community 

Entire  ler^  within  community 
Entire  length  within  community 


Nona 

None 
None 


•8.5 

•8.5 
•7.0 


Mape  avaiiabie  for  Inspectkm  at  the  Planning  Department.  401  Litfayetts  Street.  Williamsburg.  Virginia,  and  the  WiUiamsburg  Regional  Ubraiy, 
Williamsburg,  Virginia 

Send  oomnwnts  to  the  HonorabieTristMcConnel,  Mayor  of  the  City  of  WlMamsburg,  401  Ijfayette  Street,  Wliiiamsburg,  Virginia  23185. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Infurance") 

Dated:  May  13. 1993. 
Frauds  V.  Bailly, 

Deputy  Administrator,  Federal  Insurance 

Administration. 

(FR  Doc  93-11842  Filed  &-18-g3: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPMt80 

pn  Doctol  No.  93-133;  FCC  93-214] 

General  Exemption  for  Large 
Oceangoing  Cargo  Veaaels  and  Small 
Paaaenger  Veaaele 

AOENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 


SUMMARY:  The  Commission  has  adopted 
a  Notice  of  Proposed  Rule  Making 
(NPRM)  that  proposes  to  revise  and 
update  the  requirements  of  the  two 
general  exemptions  from  the 
radiotelegraph  equipment  requirements 
of  the  Communications  Act  of  1934 
(Communications  Act)  described  in  part 
80  of  the  Commission's  Rules  for  large 
oceangoing  cargo  vessels  and  small 
passenger  vessels.  This  action  is  in 
response  to  several  requests  from  the 
public  to  editorially  and  substantively 
modify  the  general  exemptions. 
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Accordingly,  this  NPRM  proposes  to 

clarify,  revise  and  update  the  general 

exemptions. 

DATES:  Comments  must  be  submitted  on 

or  before  July  6, 1993. 

Reply  Comments  must  be  submitted 
on  or  before  July  21. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  S.  Martin,  (202)  632-7175.  Private 
Radio  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice, 
FCC  93-214,  adopted  May  3, 1993:  and 
released  May  12. 1993.  The  full  text  of 
this  Notice  is  available  for  inspection 
end  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
room  230. 1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  1919  M  Street, 
room  246,  Washington,  DC  20554, 
telephone  (202)  337-1433. 

Summary  of  Notice 

1.  The  Communications  Act  specifies 
that  all  passenger  vessels  and  large 
oceangoing  cargo  vessels  must  carry  a 
radiotelegraph  (manual  Morse  code) 
station.  In  addition,  the 
Communications  Act  provides  the 
Commission  with  the  authority  to. 
among  other  things,  exempt  a  ship  or 
class  of  ships  from  the  requirement  to 
carry  manual  Morse  code  radiotelegraph 
equipment  imder  certain  conditions. 
The  Commission's  Rules  currently 
contain  "general  exemptions"  that 
cover,  among  other  things,  large 
oceangoing  cargo  vessels  operating  on 
domestic  voyages  along  the  coasts  of  the 
48  contiguous  states,  not  more  than  150 
nautical  miles  from  the  nearest  land  as 
well  as  small  passenger  vessels 
operating  on  certain  domestic  voyages. 

2.  Since  the  general  exemption  rules 
were  adopted,  several  of  their 
substantive  provisions  have  become 
outdated  or  unnecessary  because  of 
advancements  in  technology  or 
expanded  routes  of  service.  In  addition, 
the  Commission  has  received  several 
inquiries  seeking  clarification  of  the 
terms  of  the  large  cargo  vessel  general 
exemption.  As  a  result,  we  beheve  it  is 
appropriate  to  propose  changes  to  the 
existing  general  exemption  for  large 
cargo  vessels  and  the  general  exemption 
for  certain  small  passenger  vessels. 

3.  First,  we  beUeve  that  the  current 
geographical  limitation  on  the 
appUcabiUty  of  the  present  general 
exemption  to  voyages  along  the  coasts  of 
the  48  contiguous  states  is  unnecessarily 
restrictive.  Therefore,  we  propose  to 
broaden  the  general  exemption  to 
include  domestic  voyages  through  the 


Panama  Canal  Zone,  to  Alaska,  to  Puerto 
Rico,  and  along  the  coasts  of  the  48 
contiguous  states,  not  more  than  150 
nautical  miles  from  the  nearest  land. 
Additionally,  to  reflect  recent 
technological  advances  in  emergency 
position-indicating  radio  beacons 
(EPIRBs),  we  are  proposing  to  add  a 
condition  to  the  general  exemption  that 
vessels  carry  a  satellite  EPIRB. 

4.  Second,  because  the  Commission 
recently  determined  that  GMDSS 
offered  significant  advantages  over  the 
current  marine  manual  Morse  code 
radiotelegraph  capabiUties,  we  propose 
to  add  GMDSS  equipment  to  the  list  of 
acceptable  communications  alternatives 
specified  under  the  general  exemption. 
Thi^  will  update  the  exemption  rules 
and  allow  GMDSS-equipped  vessels  to 
qualify  for  the  general  exemption 
without  having  to  purchase  unnecessary 
equipment.  Further,  we  propose  to  make 
several  editorial  changes  to  this  general 
exemption  in  the  interest  of  greater 
clarity  and  simphcity. 

5.  In  addition,  the  Notice  proposes  to 
broaden  the  applicability  of  the  current 
general  exemption  contained  in  subpart 
S  of  part  80  of  the  Commission's  Rules 
to  include  certain  short  international 
voyages,  subject  to  the  conditions  of  the 
current  general  exemption.  In  addition 
to  this  substantive  change,  we  also 
propose  a  minor  editorial  clarification  of 
the  current  general  exemption  for  small 
passenger  vessels  operated  on  domestic 
voyages  to  specify  the  applicable 
sections  of  the  Commission's  Rules  and 
to  group  it  with  similar  exemptions. 

6.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  contained  in  this 
NTRM.  We  request  written  public 
comment  on  the  IRFA.  which  follows. 
Conunents  must  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  comment  deadlines  provided 
above.  The  Secretary  shall  send  a  copy 
of  this  NPRM.  including  the  ERFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Public  Law 
No.  96-354,  94  Stat.  1164.  5  U.S.C.  601- 
612  (1981). 

A.  Reason  for  Action 

(i).  The  Commission  proposes  to 
broaden,  revise  and  update  the  ourent 
general  exemptions  for  certain  vessels 
operating  on  specific  voyages  in  order  to 
eliminate  a  substantial  burden  on  the 
pubUc,  reduce  administrative  costs  and 
to  improve  government  efficiency. 


B.  Objectives 

(11).  We  seek  to  reexamine  the 
requirements  of  the  general  exemptions 
for  certain  vessels  in  order  to  reduce 
unnecessary  burdens  on  the  industry 
and  administrative  costs  to  the 
Commission  and  thereby  increase 
efficiency  in  the  marine  radio  service 
and  within  the  Commission. 

C.  Legal  Basis 

(ili).  The  proposed  action  is 
authorized  imder  sections  4(i).  303(r), 
352(b)  (2)  and  (3)  of  the 
Communications  Act,  47  U.S.C  154(i), 
303(r).  352(b)  (2)  and  (3). 

D.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

(iv).  Ship  owners  and  operators  of 
several  classes  of  vessels  operating  on 
certain  voyages,  subject  to  certain 
conditions,  will  no  longer  be  required  to 
apply  for  a  specific  exemption  from  the 
Commission. 

E.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  with  These  Rules 

(v).  Nona. 

F.  Description,  Potential  Impact,  and 
Small  Entities  Involved 

(vi).  The  proposals  would  broaden, 
revise  and  update  the  general 
exemptions  for  several  classes  of 
vessels,  which  would  eliminate 
unnecessary  regulatory  burdens  such  as 
the  requirement  to  apply  for  specific 
exemptions.  Further,  these  proposals 
would  significantly  reduce  the  time  and 
expense  required  by  the  Commission  to 
process  and  evaluate  applications  of  the 
various  classes  of  vessels  involved. 
Specifically,  adopting  the  proposed 
changes  to  the  small  passenger  general 
exemption  should  return  approximately 
$40,000  to  the  economy  and  reduce 
approximately  1,300  burden  hours  on 
the  Commission  by  eliminating  the  need 
for  exemptions  in  certain  circumstances. 
Because  cargo  vessels  1,600  gross  tons 
and  over  are  not  typically  owned  by 
small  businesses,  only  the  changes  to 
the  general  exemption  for  small 
passenger  vessels  are  likely  to  concern 
small  businesses. 

G.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
Consistent  with  the  Stated  effectives 

(vii).  None. 

7.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520,  and  found  to  contain 
no  new  or  modified  form,  information 
collection  and/or  record  retention 
requirements,  and  will  not  increase  or 


29176 


Federal  Register  /  Vol.  58,  No.  95  /  Wednesday,  May  19,  1993  /  Proposed  Rules 


decrease  burden  hours  imposed  on  the 
public. 

List  of  Sul^ecta  in  47  C31t  Part  80 

Marine  safety,  Radio. 

Federal  Conunuaicatioiu  Comminkm. 

Donna  R.  Saucy. 

Secretary. 

|FR  Doc  93-11789  Filed  5-lft-93;  8:45  am] 

BtujNO  cooe  (na-oi-ii 

DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildiife  Servic* 

50CFRPart17 
RIN  1018-AB98 

Endangered  and  Thraataned  WlldIHa 
and  Plants:  Propoaed  Eatablishmant  of 
a  Nonesaantiai  ExparimentaJ 
Population  of  Black-Footed  Farreta  in 
Soutttwaatam  South  Dakota 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACnOM:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service,  in  cooperation  with  the  U.S. 
Forest  Service  and  the  National  Park 
Service,  proposes  to  release  black-footed 
ferrets  [Mustela  nigripes]  into  the 
Conata  Basin/Badlands  Reintroduction 
Area  in  southwestern  South  Dakota. 
This  reintroduction  is  proposed  to 
implement  a  priaary  recovery  action  for 
this  federally  listed  endangered  species 
and  to  evaluate  release  techniques. 
Provided  conditions  are  acceptable, 
excess  captive-raised  black-footed 
ferrets  will  be  released  in  1993,  and 
excess  black-footed  ferrets  will  be 
released  annually  thereafter  for  several 
years.  Releases  will  utilize  and  refine 
reintroduction  techniques  used  at  other 
reintroduction  areas  and.  if  fully 
successful,  will  establish  a  wild 
{»opulation  within  about  5  years.  The 
Conata  Basin/Badlands  population  is 
proposed  to  be  designated  a 
nonessential  experimental  population  in 
accordance  with  section  10(j)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  This  population  would  be 
managed  in  accordance  with  the 
provisions  of  the  accompanying  special 
rule.  The  U.S.  Fish  and  Wildlife  Service 
solicits  comments  on  this  proposed 
designation  and  special  rulemaking. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  19, 
1993. 

AOORESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Mr.  Stan  Zschomler,  State  Supervisor, 
Ecological  Services,  420  South  Garfield 


Avenue,  suite  400,  Pierre,  South  Dakota 
57501-5408.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Ecological  Services  Office  in  Pierre, 
South  Dakota,  (605)  224-6693,  and  at 
the  U.S.  Fish  and  Wildlife  Service's 
Regional  Office,  Division  of  Endangered 
Species  and  Environmental 
Contaminants,  134  Union  Boulevard, 
Lakewood,  Colorado  80228,  (303)  236- 
7398. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  Searls  in  the  South  Dakota 
Office  (see  ADDRESSES  section). 
SUPPt-EMENTARY  INFORMATION:  Hie  Fish 
and  Wildlife  Service  (Service)  will  hold 
public  hearings  on  this  proposed  rule  in 
Rapid  City  and  Pierre,  Soum  Dakota. 
The  dates  and  specific  locations  for 
these  hearings  will  be  pubUshed  in  the 
Federal  Register  at  least  15  days  prior 
to  the  first  hearing. 

Background 

l.Legjsiatjve 

Among  the  significant  changes  made 
in  the  Endangered  Species  Act  (Act) 
Amendments  of  1982,  Public  Law  No. 
97-304,  was  the  creation  of  a  new 
section  10(j)  that  provides  for  the 
designation  of  specific  populations  of 
listed  species  as  "experimental 
populations."  Under  previous 
authorities  in  the  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
Service  was  permitted  to  reintroduce 
populations  into  vmoccupied  portions  of 
a  listed  speijes  historical  range  when  it 
would  foster  the  conservation  and 
recovery  of  the  species.  However,  local 
opposition  to  reintroduction  efforts, 
stemming  from  concerns  about  the 
restrictions  and  prohibitions  on  Federal 
and  private  activities  contained  in 
sections  7  and  9  of  the  Act,  severely 
handicapped  the  effectiveness  of  this  as 
a  management  tool. 

Under  section  10(j),  reintroduced 
populations  established  outside  the 
current  range  but  within  the  species 
historical  range  may  be  designated  at 
the  discretion  of  the  Service  as 
"experimental."  This  designation 
increases  the  Service's  fiexibiUty  to 
manage  reintroduced  populations  of 
endangered  species  because 
experimental  populations  may  be 
treated  as  threatened  species.  The 
Service  has  more  discretion  in  devising 
management  programs  for  threatened 
species  than  for  endangered  species. 

Additional  management  flexibility  is 
possible  if  the  experimental  population 
is  found  to  be  "nonessential"  to  the 
continued  existence  of  the  species  in 
question.  Nonessential  experimental 


populations  located  outside  national 
wildlife  refuge  or  National  Park  Service 
(NPS)  lands  are  treated  for  purposes  of 
section  7  of  the  Act  as  if  they  were  only 
proposed  for  listing.  Only  two 
provisions  of  section  7  would  apply 
outside  of  the  national  wildlife  refuge 
and  NPS  lands:  Section  7(a)(1),  which 
requires  all  Federal  Agencies  to 
establish  conservation  programs;  and 
section  7(a)(4),  which  requires  Federal 
Agencies  to  confer  informally  with  the 
Service  on  actions  that  are  likely  to 
jeopardize  the  continued  existence  of 
the  species.  Section  7(a)(2)  of  the  Act, 
which  requires  Federal  Agencies  to 
insure  that  their  activities  are  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species,  would  not  apply 
outside  of  national  wildlife  refuge  and 
NPS  lands.  For  experimental 
populations  on  national  wildlife  refuge 
and  NPS  lands,  the  designation  would 
still  be  "nonessential,"  but  section 
7(a)(2)  would  apply  because  the 
population  would  be  treated  as 
threatened. 

Note:  Activities  undertaken  on  private 
lands  are  not  affected  by  section  7  of  the  Act 
unless  they  are  funded,,  authorized,  or  carried 
out  by  a  Federal  Agency. 

Individual  animals  comprising  the 
designated  experimental  population  can 
be  removed  from  an  existing  source  or 
donor  population  only  after  it  has  been 
determined  thet  their  removal  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  species.  Moreover, 
removal  must  be  done  under  a  permit 
issued  in  accordance  with  the 
requirements  in  SO  CFR  17.22. 

2.  Biological 

The  species  addressed  by  this 
proposed  rulemaking  is  the  black-footed 
ferret  {Mustela  nigripes),  an  endangered 
carnivore  with  a  black  face  mask,  black 
legs,  and  a  black-tipped  tail.  It  is  nearly 
60  centimeters  (2  feet)  long  and  weighs 
up  to  1.1  kilograms  (2.5  pounds).  It  is 
the  only  ferret  native  to  North  America. 

Though  the  black-footed  ferret  was 
found  over  a  wide  area  historically,  it  is 
difficult  to  make  a  conclusive  statement 
on  its  historical  abundance  due  to  its 
nocturnal  and  secretive  habits.  The 
black-footed  ferret's  historical  range, 
based  on  specimens  collected  since  its 
identification,  includes  12  States 
(Arizona.  Colorado,  Kansas,  Montana, 
Nebraska,  New  Mexico,  North  Dakota. 
Oklahoma.  South  Dakota,  Texas.  Utah, 
and  Wyoming)  and  the  Canadian 
Provinces  of  Alberta  and  Saskatchewan. 
There  is  prehistoric  evidence  of  the 
black-footed  ferret  from  the  Yukon 
Territory,  Canada,  to  New  Mexico  and 
Texas  (Anderson  et  al.  1986).  Altho\igh 
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there  are  no  specimen  records  for  black* 
fbcfted  ferrets  from  Mexico,  prairie  dogs 
{Cynomys  spp.)  are  established  in 
Chihuahua  (Anderson  1972)  and  were 
present  as  fair  back  as  the  late 
Pleistocene-Holocene  Age  (Messing 
1986).  Because  black-footed  ferrets 
depend  almost  exclusively  on  prairie 
dogs  for  food  and  shelter  Henderson  et 
al.  1969;  Forrest  et  al.  1985)  and  black- 
looted  ferret  range  is  coincident  with 
that  of  prairie  dogs  (Anderson  et  al. 
1986),  with  no  documentation  of  black- 
footed  ferrets  breeding  outside  of  prairie 
dog  colonies,  black-footed  forets  may 
have  been  historically  endemic  to 
northern  Mexico. 

Black-footed  ferrets  prey  on  prairie 
dogs  primarily  and  use  their  burrows  for 
shelter  and  denning.  There  are 
specimen  records  of  black-footed  ferrets 
from  ranges  of  three  species  of  prairie 
dogs:  black-tailed  prairie  dogs  (Cynomys 
Juaovicianus],  white-tailed  prairie  dogs 
(Cynomys  leucunis),  and  Gunnison's 
prairie  dogs  [Cynomys  gunnisoni) 
(Anderson  et  al.  1986). 

Widespread  poisoning  of  prairie  dogs 
and  agricultural  cultivation  of  their 
habitat  drastically  reduced  prairie  dog 
abundance  and  distribution  in  the  last 
century.  Sylvatic  plague,  which  may 
have  been  introduced  to  North  America 
aroimd  the  turn  of  the  century,  also 
decimated  prairie  dogs,  particularly  in 
the  southern  portions  oftheir  range.  The 
severe  decline  t>f  prairie  dogs  resulted  in 
a  concomitant  and  near-fatal  decline  in 
black-footed  ferrets,  though  the  letter's 
decline  may  be  partially  attributable  to 
other  factors,  such  as  secondary 
poisoning  from  prairie  dog  toxicants  or 
nigh  susceptibility  to  canine  distemper. 
The  black-footed  ferret  was  listed  as  an 
endangered  species  on  March  11, 1967. 

In  1964,  a  Mrild  population  was 
discovered  in  South  Dakota  and  studied 
Intensively,  but  this  population 
disappeared  in  the  wild  by  1974  with  its 
last  member  dying  in  captivity  in  1979. 
Afterwards,  some  believed  that  the 
species  was  probably  extinct  until 
another  wild  population  was  discovered 
near  Meeteetse.  Wyoming,  in  1981.  The 
Meeteetse  population  underwent  a 
severe  decline  in  1985-1986  due  to 
canine  distemper,  which  is  fetal  to 
infected  black-footed  ferrets.  Eighteen 
survivon  were  taken  into  captivity  in 
1986-1987  to  prevent  extinction  and  to 
serve  as  founder  animals  in  a  captive 
propagation  program  aimed  at 
eventually  reintroducing  the  species 
into  the  wild. 

3.  Recovery  Efforts 

The  national  recovery  objective  in  the 
recovenr  plan  for  this  spedes  (U.S.  Fish 
and  Wildlife  Service  1988)  is  to  ensure 


immediate  survival  of  the  black-footed 
ferret  by: 

(1)  Lacreasing  the  captive  population 
of  black- footed  ferrets  to  a  census  size 
of  200  breeding  adults  by  1991; 

(2)  Establishing  a  prebreeding  census 
population  of  1,500  free-ranging  black- 
footed  ferret  breeding  adults  in  10  or 
more  populations,  with  no  fewer  than 
30  breieding  adults  in  any  population  by 
the  year  2010;  and 

(3)  Encourage  the  widest  possible 
distribution  of  reintroducsd  black- 
footed  ferret  |>opulations. 

When  this  objective  is  achieved,  the 
black-footed  ferret  will  be  proposed  for 
downlisting  to  threatened,  assuming  the 
extinction  rate  of  the  established 
populations  remains  at  or  below  the  rate 
new  populations  are  established  for  at 
least  5  years. 

Led  by  the  Wyoming  Game  and  Fish 
Department,  cooperative  efforts  to  breed 
and  raise  black-footed  ferrets  in 
captivity  have  been  encouraging  and 
successful.  In  5  years,  the  captive 
population  has  increased  from  18  to 
over  400  black-footed  ferrets.  In  1988, 
the  single  captive  population  was  split 
into  three  seftarate  captive 
subpopulations  to  avoid  the  possibility 
that  a  single  catastrophic  event  could 
wipe  out  the  entire  known  population. 
These  subpopulations  are  located  at  the 
Wyoming  Game  and  Fish  Department's 
Sybille  Facility  in  Wyoming,  the  Henry 
Doorly  Zoo  in  Omaha,  Nebraska,  and 
the  U.S.  National  Zoo's  Conservation 
and  Research  Center  in  Front  Royal, 
Virginia.  Two  additional  captive 
subpopulations  were  established  in 
1990  (Louisville  Zoological  Garden  in 
Louisville,  Kentucky,  and  Cheyenne 
Moimtain  Zoo  in  Colorado  Springs, 
Colorado).  Two  more  captive 
subpopulations  were  established,  one  at 
the  Phoenix  Zoo  In  Phoenix.  Arizona, 
and  the  other  at  the  Toronto  Zoo  in 
Toronto,  Canada,  in  1991  and  1992, 
respectively,  making  a  total  of  seven 
captive  subpopulations. 

Because  a  secure  populaticm  of  200 
breeding  adults  has  oeen  achieved, 
black-footed  ferret  recovery  efforts  are 
now  moving  into  the  next  phase— 
reintroduction  into  the  wild. 

4.  Reintroduction  Sites 

(a)  Site  Selection  Process 

The  Service  and  State  wildUfe 
agencies  in  11  Western  States  are 
identifying  potential  black-footed  ferret 
reintroduction  sites  within  its  historical 
range.  As  of  this  writing,  an 
introduction  has  occurred  in  Wyoming. 
Montana  and  South  Dakota  are 
developing  potential  reintroduction 
sites.  Other  Western  States  are  still  in 


the  process  of  identif>'ing  and 
evaluating  additional  potential 
reintroduction  sites.  Sites  are  compared 
quantitatively  and  recommended  ror 
reintroduction  scheduling  by  an 
interdisciplinary  group  assisting  the 
Service  known  as  the  Black-Footed 
Ferret  Interstate  Coordinating 
Committee. 

The  Conata  Basin/Badlands  site  was 
ranked  as  the  third  site  to  reintroduce 
black-footed  ferrets. 

(b)  Conata  Basin/Badlands  Site 

The  Conata  Basin/Badlands  site  was 
historically  occupied  by  black-footed 
ferrets.  The  latest  physical  evidence  that 
black-footed  ferrets  occupied 
southwestern  South  Dakota  was  in  1974. 
The  Conata  Basin/Badlands 
reintroduction  sites  encompass 
approximately  17,000  hectares  (42,000 
acres)  of  primarily  Federal  land. 
Mapping  conducted  in  1990  indicates 
that  approximately  3,200  hectares  (8,000 
acres)  of  prairie  dog  towns  exist  at  the 
Conata  Basin/Badlands  site.  Using  the 
method  outlined  in  Biggins  et  al.  (1991), 
this  acreage  has  a  present  black-footed 
ferret  family  index  of  about  160. 

As  noted  previously,  the  only  known 
populations  of  black-footed  ferrets  are 
the  reintroduced  population  in  Shirley 
Basin,  Wyoming,  and  the  captive 
population.  The  Service  has  not 
concluded  that  the  species  is  extirpated 
in  the  wild  and  requires  black-footed 
ferret  surveys  to  be  performed  if  any 
action  authorized,  funded,  or  carried  out 
by  a  Federal  Agency  may  affect  prairie 
dog  colonies  deemed  capable  of 
supporting  black-footed  ferrets.  There 
have  been  over  500  black-footed  ferret 
surveys  involving  more  than  1,400 
person-hours  conducted  in  the  Conata 
Basin/Badlands  Reintroduction  Area. 
These  surveys  have  not  turned  up  any 
evidence  of  black-footed  ferrets.  Based 
on  these  surveys,  it  is  highly  Improbable 
that  wild  black-footed  ferrets  exist  at  the 
reintroduction  site.  To  the  best  of  the 
Service's  knowledge,  any  reintroduced 
population  of  black-footed  ferrets  at  the 
Conata  Basin/Badlands  site  will  be 
wholly  separate  and  distinct  bom  other 
populations  of  this  species. 

Reintroduction  and  black-footed  ferret 
management  will  occur  in  a  specifically 
delineated  area  designated  the  "Conata 
Basin/Badlands  Reintroduction  Area." 
Specifics  on  the  location  and 
boundaries  of  the  Conata  Basin/ 
Badlands  Rointroduction  Area  are 
provided  in  the  map  accompanying  the 
si>eclal  rule.  Current  plans  are  to  begin 
releasing  black-footea  ferrets  into  a 
subportion  of  the  Conata  Basin/ 
Badlands  Reintroduction  Area 
considered  best  for  release  and  Initial 
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management  If  reintroductioo  is 
successful,  black-footed  fianets 
eventually  will  disperse  from  the  initial 
reintroducticHi  area.  Ferrets  may  be 
released  into  other  portions  of  the 
Conata  Basin/Badlands  Reintroductioo 
Area  at  a  later  date. 

Black-footed  ferrets  will  be  released 
only  if  biological  conditions  are  suitable 
and  an  acceptable  management 
framework  has  been  developed. 
Reintroduction  in  the  Conata  Basin/ 
Badlands  Reintroduction  Area  will  be 
reevaluated  if  one  or  more  of  the 
following  conditions  specified  in  the 
draft  "Cooperative  Black-Footed  Ferret 
Management  Plan  For  The  Conata 
Basin/Badlands  Area  In  South  Dakota" 
occur 

(1)  Failure  to  maintain  a  blade-footed 
ferret  habitat  rating  index  of  at  least  26 
(i.e..  carrying  capacity  for  40  adxilt 
black-footed  ferrets)  or  a  strong 
indication  that  such  will  be  the  case 
within  5  years. 

(2)  Failure  to  acquire  "nonessential 
experimental  population"  designation 
for  the  site. 

(3)  A  wild  black-footed  ferret 
population  is  discovered  within  the 
experimental  population  area. 

(4)  A  significant  number  of  cases  of 
canine  distemper  or  other  diseases 
determined  to  be  detrimental  to  black- 
footed  ferrets  is  docim)«)ted  in  any  wild 
mammal  in  or  near  the  reintroduction 
area  within  6  months  of  the  scheduled 
reintroduction. 

5.  Reintroduction  Protocol 

In  general,  the  reintroduction  protocol 
will  involve  releasing  20  or  more 
captive-raised  black-footed  ferrets  in  the 
first  year  of  reintroduction,  and  50  or 
more  captive-raised  black-footed  ferrets 
annually  thereafter  for  2—4  years. 
Captive  animals  selected  for  release  will 
be  as  genetically  redundant  as  possible 
with  the  gene  pool  in  the  captive- 
breeding  population:  hence,  any  loss  of 
released  animals  is  imlikely  to  have 
appreciable  impacts  on  existing  genetic 
diversity  in  the  species.  Moreover, 
because  breeding  black-footed  ferrets  in 
captivity  is  not  a  problem,  any  animals 
lost  in  the  reintroduction  efibrt  could  be 
replaced.  Once  the  expehmental 
population  becomes  established,  it  may 
be  necessary  to  release  ferrets  from  other 
estabhshed.  reintroduced  populations  to 
enhance  the  genetic  diversity  of  the 
population. 

Initial  reintroduction  in  the  Conata 
Ba&in/Badlaods  complex  will  be  used  to 
test  and  evaluate  various  release 
techniques.  Present  protocol  on  black- 
footed  ferret  releases  considers  three 
types:  Soft,  hard,  and  preconditioned- 
haid. 


The  toft  release  technique  is  similar 
to  that  used  in  the  initial  releases  in 
Wyoming.  Release  cages  are  situated  at 
the  release  site,  and  black-footed  ferrets 
are  maintained  in  the  cages  for  a  few 
days  to  acclimate  to  the  surroundinos. 
After  a  few  days,  a  tunnel  (tube)  to  the 

Soimd  is  opened  to  allow  the  ferrets 
>e  egress  and  ingress.  Food  is  supplied 
even  after  departure  in  case  the  ferrets 
need  to  retium  to  a  known  food  supply. 
Experience  with  the  Wyoming 
reintroduction  in  Shirley  Basin 
indicates  that  once  black-footed  ferrets 
were  free  to  leave  their  cages,  there  %vere 
few  returns.  In  the  initial  releases  cages 
were  above  ground,  but  1992  releases 
tested  some  cages  with  below-ground 
chambera. 

Hie  preconditioned-hard  release 
refers  to  releasing  black-footed  ferrets 
that  have  had  some  acclimation  to  the 
wild  where  they  were  raised.  This 
technique  uses  black-footed  ferrets 
whose  parents  were  released  into 
enclosed  prairie  dog  towns  and  allowed 
to  mate  and  rear  offopring.  These 
offspring,  raised  in  an  environment 
where  they  had  to  kill  their  own  food, 
are  released  directly  into  the  wild. 

The  hard  release  refers  to  animals 
from  the  present  captive-reared  method 
being  released  directly  into  the  wild 
without  an  acclimation  period  or  a 
release  cage. 

Because  of  the  wilderness  designation 
on  the  Badlands  National  Park 
prohibiting  motor  vehicles,  this  area 
may  lend  itself  to  an  evaluation  of  the 
hard  and  preconditioned-hard  release 
techniques  because  the  use  of  cages  in 
this  area  would  present  logistical 
problems. 

Black-footed  ferrets  will  be  released 
sequentially  over  a  period  of  3-8  weeks, 
because  all  animals  will  not  reach  the 
proper  age  for  release  at  once,  and 
because  it  will  be  impossible  to 
intensively  monitor  all  radio-tagged 
animals  if  they  are  released 
simultaneously.  All  black-footed  ferrets 
in  the  experimental  reintroduction  «vill 
be  young-of-the-year.  Most  releases  will 
occur  in  September  and  October,  when 
the  black-footed  ferrets  are  about  18 
weeks  of  age.  Once  independent  of 
artificial  support,  all  black-footed  ferrets 
will  be  managed  in  a  similar  manner. 

Released  animals  will  be  vaccinated 
against  diseases,  as  appropriate, 
including  canine  distemper,  if  an 
efl'ective  vaccine  can  be  developed  for 
black-footed  ferret  use.  In  areas  other 
than  within  the  Badlands  National  Park, 
preventative  and,  where  necessary, 
corrective  measures  to  reduce  predation 
by  coyotes  [Canis  latrans),  badgers 
(Toxj'deo  taxus),  raptors,  or  other 
predators  will  be  ti^n  over  the  short 


term  without  intent  to  continue  over  the 
long  term.  Habitat  conditions  will  be 
monitored  continually  during  the 
reintroduction  effort. 

All  black-footed  ferrets  released  will 
be  marked.  A  sample  of  the  released 
black- footed  ferrets  may  be  radio-tagged, 
and  their  behavior  monitored. 

Realistically,  the  Service  expects  high 
natural  mortality  (up  to  90  percent) 
among  the  released  olack-footed  ferrets 
in  the  first  year  of  release.  Despite 
prerelease  conditioning,  captive-bred 
animals  will  be  relatively  naive  in  terms 
of  avoiding  predators,  securing  prey, 
and  withstanding  environmental  rigors. 
Mortality  is  expected  to  be  highest 
within  the  first  month  of  release.  A 
realistic  goal  for  the  first  year  would  be 
to  work  toward  enabling  a  few  black- 
footed  ferrets  to  survive  at  least  1  month 
after  release  with  perhaps  10  percent  of 
the  released  animals  surviving  the 
winter. 

The  intensive  studies  conducted  on 
the  wild  Meeteetse  population  during 
the  1982-1986  period  will  provide  a 
natural  baseline  against  which  the 
reintroduction  effort  can  be  compared  to 
determine  how  well  the  reintroduction 
experiments  are  proceeding.  These 
baseline  data  will  be  supplemented  with 
baseline  biological  and  behavioral  data 
taken  from  the  South  Dakota  population 
inthel960'sandl970's. 

If  successful,  this  effort  is  expected  to 
result  in  the  establishment  j}f  a  fne- 
ranging  population  of  at  least  40  black- 
footed  ferret  adults  within  the  Conata 
Basin/Badlands  Reintroduction  Area  by 
a  target  date  of  1997  or  1993.  The 
Service  will  evaluate  project  progress 
annually,  including  sources  of 
mortality.  The  biological  status  of  the 
population  at  this  site  will  be 
reevaluated  within  the  first  5  years  to 
determine  future  management  needs. 
This  5-year  evaluation  will  not  include 
an  evaluation  to  determine  whether  the 
nonessential  experimental  designation 
for  the  Conata  Ba&in/Badlands 
population  should  be  changed.  It  is 
envisioned  that  the  nonessential 
experimental  designation  for  this 
population  will  not  be  changed  unless 
the  experiment  is  determinwl  to  be  a 
failure  (and  this  rulemaking  is 
terminated)  or  until  the  species  is 
determined  to  be  recovered  and  the 
species  delisted.  Once  recovery  goals  for 
delisting  are  met,  a  rule  will  be  prepared 
to  propose  delisting. 

Status  of  Reintroduced  Population 

The  Conata  Basin/Badlands 
population  of  black-footed  ferrets  is 
proposed  to  be  designated  a 
nonessential  experimental  population 
according  to  the  provisions  of  section 
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ICKj)  of  the  Act.  The  besis  for  this 
derignatkm  is  explained  below.  The 
tann  "experimffiital  population'*  vrili  be 
dlacuased  fliet,  followed  by  an 
axplanatioo  of  why  this  experimental 
population  qualifies  as  "nooesaential." 

'  Experimental  population"  meana  the 
reintroduced  population  will  be  treated 
aa  a  thraatened  spedea  rather  than  an 
endangered  speciea.  Thla  deaignation 
enables  the  Service  to  develop  special 
rBgulati(ms  for  management  of  the 
population  that  are  less  restrictive  than 
the  mandatory  prohibitiona  covering 
eodanoared  species  if  more  management 
flexibility  is  needed  to  make 
reintroduction  compatible  vrith  current 
or  planned  human  activities  in  the 
reintroducticm  area.  Per  section  4(d)  of 
the  Act,  theee  special  regulations  must 
be  "necessary  and  advisable"  to  provide 
for  the  conservation  of  the  black-footed 
ferret  Experimental  populations  can  be 
determined  "essential"  or 
"nonessential." 

"Nonessential"  experimental 
populations  are  not  essential  to  the 
continued  existence  of  the  species.  For 
purposes  of  section  7(a)(2)  of  the  Act, 
they  are  treated  as  though  they  were 
only  proposed  for  listing,  except  on  a 
national  wildlife  refuge  or  NPS  land, 
where  they  are  treated  as  if  they  were 
listed  as  threatened.  This  experimental 
population  qualifies  as  being 
nonessential  to  the  continued  existence 
of  the  black- footed  fiarret  because: 

1.  For  the  time  being,  the  captive 
populati(Hi  will  be  the  primary  species 
population.  This  ]}opulation  has  been 
protected  against  the  threat  of  extinction 
hom  a  single  catastrophic  event  throxigh 
the  splitting  of  the  captive  population 
into  seven  widely  separated 
subpopulations.  Hence,  loss  of  the 
experimental  population  will  not 
threaten  the  species  survival. 

2.  For  the  time  being,  the  primary 
repoaitory  of  genetic  i£versity  for  the 
species  will  be  the  200  sdult  breeders  in 
the  captive  population.  Animals 
selected  for  reintroduction  purposes 
will  be  as  genetically  redxindant  as 

Ciible  with  the  captive  population; 
ce,  any  loss  of  reintroduced  animals 
in  this  experiment  will  not  significantly 
impact  the  goal  of  preserving  maximum 
genetic  diversity  in  the  species. 

3.  All  animals  lost  dunng  the 
reintroduction  attempt  can  be  replaced 
readily  through  captive  breeding,  al 
demonstrated  by  the  rapid  increase  in 
the  captive  population  over  the  past  4 
yeara.  Based  on  current  population 
dynamics,  100  to  200  juvenile  black- 
footed  fisrrets  will  eventually  be 
produced  each  year  in  excess  of 
numbers  needed  to  maintain  200 
breeding  adults  in  captivity. 


The  Service  intends  hr  this  to  be  the 
third  experimental  population  of  black- 
footed  ferrets,  the  first  being  the  ongoing 
effort  in  Wyoming  and  the  second 
ftropoeed  for  nmtn-central  Montana,  h 
is  imnortant  that  these  populations  be 
developed  to  help  stabilixe  the  spedes. 
Prolcmged  captivity  increaaes  the  risk  of 
losing  important  vidld  survival  Instincts 
and  reduces  the  likelihood  of  successful 
reintroduction  and  recovery  of  the 
species.  PurthemxHe,  the  continued 
breeding  success  of  the  captive 
population  will  areata  problems  in 
finding  and  funding  aoequate  housing 
for  captive  black-footed  tenets  unless 
some  animals  are  used  for 
reintroduction  efforts. 

Virtually  all  of  the  habitat  in  the 
Conata  Basin/Badlands  Raintroductitn 
Area  is  federally  owned.  The 
nonessential  expoimental  population 
designation  will  fedlitate 
reeetablishment  of  the  spedes  in  the 
wild  by  easing  adjacent  landowner 
concerns  about  possible  overly 
restrictive  protective  measures  that 
might  be  taken.  This  designation  will 
relax  the  restrictiveness  of  the 
regulations  that  proted  eadi  individual 
of  a  reintroduced  papulation  of 
endangered  spedes  while  promoting  the 
conservation  of  the  reinUx>duced 
population  as  a  whole.  The  nonessential 
designation  provides  a  more  flexible 
management  framework  for  protecting 
and  recovering  black-footed  ferrets,  such 
that  private  landowners  may  continue 
their  current  lifestyles  and  maintain 
income. 

As  successful  wild  populations  are 
established,  they  will  provide  wild- 
raised  black-footed  ferrets  that  can  be 
used  to  supplement  captive  releases  at 
other  sites.  As  additional  wild 
populations  become  established,  the 
captive  population  will  diminish  in 
relative  importance,  and  wild 
populations  will  increase  in  relative 
importance  in  the  overall  spedes 
recovery  effort. 

The  Service  believes  that  at  least  10 
or  more  wild  populations  are  needed  to 
ensure  the  immediate  survival  and 
downlisting  of  this  spedes  to  threatened 
status  (U.S.  Fish  and  Wildlife  Service 
1988). 

Location  of  Reintroduced  Pi^ulatioa 

Under  sedion  10(j)  of  the  Ad.  an 
experimental  population  must  be 
wholly  separate  geographically  from 
nonexperimental  populations  of  the 
same  spedes.  Since  the  last  known 
membw  of  the  original  Meeteetse  black- 
footed  ferret  population  was  captured 
lor  inclusion  in  the  captive  population 
in  1987,  no  other  black-footed  ferrets 
have  been  confirmed  anywhere  in  the 


wild.  There  is  a  remote  chance  that 
black-footed  fenets  may  still  exist  in  the 
wild.  Survey  work  for  black-footed 
ferrets  in  the  proposed  experimental 
population  area  has  been  extensive 
because  of  the  interspersion  of  Federal 
and  tribal  lands.  Since  1982,  the  U.S. 
Forest  Service  (USFS)  has  conduded 
over  760  surveys  for  black-footed  ferrets 
on  more  than  20,200  hectares  (50,000 
acres)  of  prairie  doB  colonies  in  the 
experimental  population  area.  This 
included  prairie  dog  complexes  on  both 
Federal  and  neishboring  private  lands 
when  the  complex  covered  both 
landownerships. 

The  MPS  has  conduded  24  bladt- 
fboted  ferret  surveys  on  over  800 
hectares  (2,000  acres)  of  prairie  dog 
colonies  since  1988.  During  the  period 
1985-1989.  tile  Pine  Ridge  Indian 
Reservation  undertook  a  $6.2  million 
prairie  dog  control  program  and  treated 
over  121,000  hectares  (300,000  acres)  of 
prairie  dogs  on  the  reservation.  All 
treated  acres  were  surveyed  prior  to 
treatment  and  part  of  this  acreage  lies 
within  the  experimental  population 
area. 

In  addition  to  the  actual  black-footed 
ferret  surveys,  a  number  of  man-hottra 
have  been  fepent  on  prairie  dog  colonies 
in  the  experimental  population  area 
conducting  a  variety  of  research  and 
land-management  practices.  No  black- 
footed  ferrets  or  black- footed  ferret  signs 
were  observed  during  these  adivities. 
Based  on  these  data,  the  Service  does 
not  believe  that  the  reintroduced 
population  will  overlap  witii  any  wild 
population  of  the  spedes. 

Conata  Basin/Badlands  Population 

The  Conata  Basin/Badlands 
Reintrodudion  Area  lies  on  USFS  and 
NFS  land  in  three  irregularly  shaped 
areas.  The  Conata  Basin/Badlands 
Reintroduction  Area  lies  entirely  in 
eastern  Pennington  County.  The 
experimental  population  area  extends 
southward  into  Shannon  County  and 
eastward  into  Jackson  County. 

The  Conata  Basin/Badlands 
experimental  population  area  is  that 
area  boimded  on  the  north  by  Interstate 
Highway  90  (1-90)  beginning  where  it 
crosses  the  Cheyenne  River;  then  east 
following  1-90  to  State  Highway  73; 
then  south  along  Highway  73  to 
Highway  44;  then  west  along  Highway 
44  to  where  it  meets  Bureau  of  Indian 
Affaire  (BIA)  Highway  2  and  continues 
west  along  BIA  Highway  2  to  BIA 
Highway  41;  then  north  along  BIA 
Highway  41  to  the  Cheyenne  Rivw;  and 
then  northeast  along  the  Cheyenne  River 
to  the  point  of  origin  at  1-90.  While 
none  of  these  features  absolutely 
preclude  black-footed  ferret  movement. 
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their  deterrent,  coupled  with  the 
distance  from  the  reintioduction  site, 
makes  it  highly  unlikely  that  a  black- 
footed  ferret  would  migrate  outside  the 
experimental  population  area.  SufBcient 
black-footed  ferret  surveys  have  been 
conducted  in  the  experimental  area  over 
the  last  10  years  to  indicate  that  no  wild 
black-footed  ferret  population  exists  in 
the  area. 

A  final  administrative  determination 
regarding  the  presence  or  absence  of 
wild  black-footed  ferrets  in  this  area 
will  be  made  by  the  Service  when  the 
final  rulemaking  is  published  in  the 
Federal  Register. 

The  Conata  Basin/Badlands 
Reintroduction  Area  will  serve  as  the 
core  recovery  area.  Prior  to  the  first 
breeding  season  following  the  first 
releases,  all  marked  black-footed  ferrets 
in  the  wild  in  the  experimental 
population  area  will  comprise  the 
nonessential  experimental  population. 
During  and  after  the  first  breeding 
season,  all  black-footed  ferrets  in  the 
wild  located  east  of  the  Cheyenne  River 
and  BIA  Highway  41,  south  of  1-90, 
west  of  State  Highway  73,  and  north  of 
State  Highway  44  and  BIA  Highway  2  in 
Pennington,  Shannon,  and  Jackson 
Counties,  South  Dakota,  will  comprise 
the  nonessential  experimental 
population.  Reintroduced  black-footed 
ferrets  are  expected  to  remain  in  the 
Conata  Basin/Badlands  Reintroduction 
Area  because  of  the  prime  prairie  dog 
populations  and  the  limited  home  range 
of  black- footed  ferrets.  In  the  unlikely 
event  that  a  black-footed  ferret  leaves 
the  Conata  Basin/Badlands 
Reintrcduction  Area  but  stays  within 
the  boundaries  of  the  experimental 
population  area,  the  Service  will  have 
the  authority  to  capture  the  emigrant 
and  place  it  back  into  the  reintroduction 
area,  trmislocate  it  to  another 
reintroduction  site,  or  place  it  in 
captivity.  However,  as  a  general  rule, 
black-footed  fisrrets  on  Federal  lands  in 
the  exf>erimental  zone  will  not  be 
removed.  If  a  black- footed  ferret  is 
found  on  private  land  outside  the 
reintroduction  area  but  %vithin  the 
experimental  population  area,  the 
landowner  will  be  consulted  and  the 
black-footed  ferret  removed  if  the 
landowner  requests  removal. 

All  black-footed  ferrets  released  in  the 
reintroduction  area  will  be  marked.  In 
the  unlikely  event  that  unmarked  black- 
footed  ferrets  are  found  in  the 
exp>erimental  population  area  before  the 
first  breeding  season  following  the  first 
fall  release,  a  concerted  effort  will  be 
initiated  to  determine  the  location  of  the 
source  population.  This  search  will 
ascertain  whether  a  wild  population 
exists  and  determine  the  need  for 


appropriate  cooperative  conservation 
actions. 

A  black-footed  ferret  oanuring 
outside  the  experimental  population 
area  in  South  Dakota  would  initially  be 
considered  as  endangered  but  may  be 
captured  for  genetic  testing.  If  an  animal 
is  genetically  determined  to  be  from  the 
experimental  population,  it  may  be 
returned  to  the  Conata  Basin/Badlands 
Reintroduction  Area,  held  in  captivity, 
or  released  at  another  reintroduction 
site. 

If  an  animal  is  determined  to  be 
genetically  unrelated  to  the 
experimental  population,  then  under  an 
existing  contingency  plan,  up  to  nine 
black-footed  ferrets  may  be  taken  for  use 
in  the  captive-breeding  program.  If  a 
landowner  outside  the  experimental 
population  area  wishes  to  retain  black- 
footed  ferrets  on  his  property,  a 
conservation  agreement  or  easement 
may  be  arranged  with  the  landowner. 

Management 

The  Conata  Basin/Badlands 
reintroduction  will  be  undertaken  by 
the  Service,  the  USPS,  and  the  MPS  in 
accordance  with  "A  Cooperative 
Management  Plan  For  Black-Footed 
Ferrets — Conata  Basin/Badlands,  South 
Dakota."  General  reintroduction 
protocol  was  discussed  under 
"Background."  Additional 
considerations  pertinent  to 
reintroduction  are  discussed  here. 

1.  Monitoring 

Various  monitoring  e^orts  are 
planned  over  the  first  5  years.  Prairie 
dog  numbers  and  distribution  will  be 
monitored  annually.  Monitoring  for 
sylvatic  plague  will  be  conducted.  There 
will  be  monitoring  for  canine  distemper 
prior  to  and  during  reintroduction. 
Reintjoduced  black-footed  ferrets  and 
their  offspring  will  be  monitored  every 
year  using  spotlight  surveys  and/or 
snow  tracking  surveys  done  on  foot. 
Some  black-footed  ferrets  may  be  radio 
collared,  and  all  will  be  marked. 
Assuming  some  ferrets  survive  the 
winter  and  enter  the  courtship  and 
breeding  season  the  next  year, 
monitoring  of  breeding  success  and 
recruitment  will  take  priority.  Black- 
footed  ferret  behavior  will  be  monitored 
throughout  the  duration  of  the  effort. 

The  Service  will  request  that  the 
USFS's  and  the  NPS's  reintroduction 
area  supervisor/manager  assign  a 
primary  black- footed  ferret  program 
contact  for  agencies,  private 
landowners,  and  public  users  in  the 
affected  area  and  follow  up  reports  of 
injured  or  killed  black-footed  ferrets  and 
immediately  notify  the  State  Supervisor, 
Ecological  Services,  Pierre,  South 


Dakota,  (605)  224-8693.  The  State 
Supervisor  will  notify  the  Service's  Law 
Enforcement  Division.  Discussions  and 
actions  to  follow  up  these  notifications 
and  collection  and  determination  of  the 
disposition  of  any  live  or  dead 
specimens  will  follow  as  soon  as 
possible. 

The  Service  will  ensure  that  the 
black-footed  ferret  population  and  its 
habitat  are  monitored  annually  by 
cooperating  agencies,  and  any  potential 
of  ongoing  activities  or  circumstances, 
which  may  present  unanticipated 
hazards  to  black-footed  ferrets,  be 
documented.  When  appropriate, 
strategies  and  contingencies  to 
minimize  unnecessary  harm  to  black* 
footed  ferrets  should  be  cooperatively 
added  to  the  reintroduction  and 
management  plan  and  implemented  by 
the  Service  and  its  cooperators. 

The  Service  will  assist  in  ensuring 
that  the  agencies  and  public  are 
reasonably  informed  about  the  presence 
of  black-footed  ferrets  in  the  affected 
area  via  public  information,  education 
programs,  and  media.  This  information 
program  will  address  the  precautions 
and  care  that  should  be  taken  in 
handling  sick  and  injured  black-footed 
ferrets.  This  will  enhance  effective 
treatment  and  care  in  handling 
specimens  and,  when  dead  black-footed 
ferrets  are  located,  will  ensure  proper 
preservation  of  black- footed  ferret 
remains.  The  finder  or  investigator  will 
be  requested  to  ensure  that  evidence 
intrinsic  to  the  specimen  is  not 
imnecessarily  disturbed. 

The  Service  will  require  that  persons 
locating  dead,  injured,  or  sick  black- 
footed  ferrets  or  causing  harm  or 
mortality  to  a  black-footed  ferret 
immediately  notify  the  State  Supervisor, 
Fish  and  Wildlife  Service,  Ecological 
Services,  Pierre,  South  Dakota. 

2.  Disease  Considerations 

Reintroduction  will  be  reevaluated  if 
a  significant  number  of  cases  of  canine 
distemper  are  documented  in  any  wild 
mammal  within  6  months  prior  to  the 
scheduled  reintroduction.  Samples  from 
coyotes  and  badgers  will  be  obtained 
prior  to  reintroduction  to  determine  if 
canine  distemper  exists  in  the 
reintroduction  area.  Visitors  and 
biologists  in  the  reintroduction  area  will 
be  discouraged  from  bringing  dogs. 
Residents  and  hunters  will  he 
encouraged  to  report  sick  wildlife. 
Efforts  are  continuing  to  develop  an 
effective  canine  distemper  vaccine  for 
black- footed  ferrets. 

Although  there  is  no  history  of 
sylvatic  plague,  sampli^  for  sylvatic      ^ 
plague  will  occur  on  a  regular  basis 
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I»iOT  to  and  during  the  ralntroduction 
effcnt. 

3.  Genetic  ConuderationB 

While  the  ultimate  genetic  goal  of  the 
reintroduction  program  should  be  to 
ertahHah  wild  reintroduced  populations 
that  embody  the  maximum  tovel  of 
genetic  diversity  available  from  the 
captive  population,  individuals  used  for 
reintroduction  will  be  chosen  so  that  the 
level  of  genetic  diversity  aiul 
demographic  stability  (e.g.,  stable  age 
and  sex  structiure)  of  the  captive 
population  is  not  compromised 
(reduced)  by  their  removal.  Therefore, 
early  experimental  reintroductions  will 
likely  ccmsist  of  a  biased  sample  of  the 
genetic  diversity  of  the  captive  gene 
pool.  This  bias  vinll  be  ooirected  at  a 
later  date  by  selecting  and  reestablishing 
breeding  black-footed  ferrets  that 
theoretically  compensate  for  any  genetic 
biases  in  earlier  releases. 

4.  Prairie  Dog  Management 

Prairie  dog  management  in  the 
reintroduction  area  will  be  in 
accordance  with  the  USFS's  Prairie  Dog 
Management  Plan  on  USPS  land  azKl 
according  to  the  NPS's  Resource 
Management  Plan  on  MPS  land.  Prairie 
dog  management' on  private  land  is  at 
the  discretion  of  the  landowners. 

5.  Mortality 

Only  animals  considered  excess  to  the 
needs  of  the  captive-breeding  goal  will 
be  used  in  this  reintroduction  attempt. 
Though  efforts  will  be  made  to  reduce 
mcwtality,  significant  mortaUty  will 
inevitably  occur  as  captive-raised 
animals  adapt  to  the  wild.  Natural 
mortality  from  predators,  fluctuating 
food  availability,  disease,  hunting 
inexpCTience,  etc.,  will  be  reduced 
though  predator  and  prairie  dog 
management,  vaccination,  supplemental 
feeding,  and  prerelease  conditioning. 
Human-caused  mortality  will  be 
reduced  through  information  and 
education  efforts. 

A  low  level  of  m<Btality  from 
incidental  take  is  expected  as  a  result  of 
designing  the  black-footed  ferret 
reintroduction  program  to  work  within 
the  context  of  traditional  land  uses  in 
the  reintroduction  aree.  Incidental  take 
is  any  take  that  is  incidental  to,  and  not 
the  purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity  within  the 
experimental  population  area. 

Black-footed  ferret  in)uries  or 
mortahties  will  be  required  to  be 
reported  immediately  to  the  Service. 
The  Service  will  investigate  each  case  of 
injury  or  mortaUty.  If  it  is  determined 
that  a  ferret  injury  or  mortality  was 
unavoidable,  unintentional,  and  did  not 


result  from  negligent  conduct  lacking 
reastmable  due  care,  then  the  Service 
will  not  seek  legal  action.  Knowing  take 
will  be  referred  to  the  appn^ate 
authorities  for  posecuti^m. 

The  draft  biological  opinion  prepared 
on  the  reintroducdon  proposal 
anticipates  an  incidental  take  level  of  12 
percent  per  year.  If  this  level  of 
incidenUl  t^  is  reached  at  any  time 
within  any  year,  the  Service,  in 
cooperation  with  USPS  and  NPS,  will 
conduct  an  evaluation  of  incidental  take 
and  cooperatively  develop  and 
implement  with  landowners  and  land 
users  measures  to  reduce  incidental 
take. 

Even  if  all  released  animals  were  to 
succumb  to  natural  and  himian-caused 
mortality  factofs,  this  would  not 
threaten  the  continued  existence  of  the 
species.  As  noted  earUer,  the  captive 
population  is  the  species'  primary 
[>opulation  and  could  reamly  replace 
any  animals  lost  in  the  reintroduction 
effort.  This  is  consistent  v^th  the 
designation  of  the  reintroduced 
population  as  a  nonessential 
experimental  popuIatioD.  The  choice  for 
wildlife  managers  is  either  to  risk  excess 
captive  black-footed  ferrets  in 
reintroduction  efforts  in  order  to 
reestablish  the  species  in  the  wild  or  to 
keep  all  black-footed  ferrets  in  relative 
safety  in  captivity  and  forego 
reestabUshing  the  spedes  in  the  wild. 

6.  Special  Handling 

Under  the  proposed  special  regulation 
promulgated  under  auth(uity  of  section 
4(d)  of  the  Act  that  will  accompany  the 
experimental  population  designation. 
Service  employees  and  agents  would  be 
authorized  to  handle  black-footed  ferrets 
for  scientific  piirpoees;  relocate  black- 
footed  ferrets  to  avoid  confhct  with 
human  activities;  relocate  black-footed 
ferrets  within  the  experimental 
population  area  to  improve  black-footed 
ferret  survival  and  recovery  prospects; 
relocate  black-footed  ferrets  to  future 
reintroduction  sites;  aid  animals  that  are 
sick,  injured,  or  orphaned;  and  salvage 
and  dispose  of  dead  black-footbd  ferrets. 
If  a  blad^-footed  ferret  is  deemed  to  be 
unfit  to  remain  in  the  wild,  it  would  be 
placed  in  captivity.  The  Service  would 
determine  the  disposition  of  sick, 
injured,  orphaned,  or  dead  black-footed 
ferrets. 

7.  Coordination  With  Landowners  and 
Land-Management  Agencies 

The  proposed  action  was  discussed 
with  potentially  affected  State  and 
Federal  agencies  in  the  proposed 
reintroduction  area.  An  effort  to  identify 
issues  and  concerns  associated  with 
reintroduction  into  the  Conata  Basin/ 


Badlands  area  was  conducted  through  a 
Coordinated  Resource  Management 
process.  A  Local  Level  Committee  was 
selected  consisting  of  Federal  Agencies, 
State  agendas,  environmental  interests, 
Erazing  and  land-use  interests,  and  the 
local  landowners  to  discuss  concerns 
with  black-footed  ferret  reintroduction 
over  a  period  of  16  months. 

The  Local  Level  Committee  did  not 
reach  a  consensus  on  a  plan  for  fanret 
restoration.  However,  the  issues  raised 
during  the  six  Local  Level  Committee 
meetings  provided  valuable  input  to  the 
responsible  Federal  agencies  for 
developing  the  draft  Environmental 
Impact  Statement  The  Local  Level 
Committee  members  provided  their 
individual  comments  to  the  Governor  of 
South  Dakota  who  indicated  in  letters  to 
the  Secretaries  of  Agricuhure  and 
Interior  his  willingness  to  support  a 
black-footed  ferret  restoration  program 
provided  property  rights  of  private 
individuals  could  be  protected. 

8.  Potential  for  Conflict  With  Graxing 
and  Recreational  Activities 

USPS  lands  in  the  Conata  Basin/ 
Badlands  Reintroduction  Area  are 
included  in  grazing  allotments. 
Conflicts  between  grazing  and  black- 
footed  ferret  management  are  not 
antidpated  on  USPS  lands,  as  current 
USPS  prairie  dog  management  plans 
have  assigned  reduced  Animal  Unit 
Months  to  areas  that  are  designated 
leave  areas  for  prairie  dogs.  No 
additional  grazing  restrictions  will  be 
placed  on  USPS  lands  with  grazing 
allotments  in  the  Conata  Basin/ 
Badldnds  Reintroduction  Area  as  a 
resuit  of  black-footed  ferret 
reinlroduction.  No  commerdal  grazing 
o«;c.ur8  on  NPS  land. 

No  ndditional  restrictions  will  be 
pidced  on  landowners  regarding  prairie 
dog  control  on  private  lands  in  the 
experimental  population  area. 

Ki^Tftational  activities  currently 
enjoyed  in  the  Conata  Basin/Badlands 
Rumtroduiiion  Area  (antelope  hunting, 
prairie  dog  shooting,  rabbit  hunting 
using  greyhound  dogs,  trappixig  for 
fuibearers  or  predators,  and  off-road 
vehicle  recreation)  are  either  unlikely  to 
impact  black-footed  ferrets  or  would  be 
mana^ttd  to  avoid  or  minimize  negative 
impacts  to  black-footed  ferrets. 

9.  Protection  of  Black-Footed  Ferrets 

Recently  released  black-footed  ferrets 
will  need  protection  from  natural 
sources  of  mortality  (predators,  disease, 
inadeouate  prey,  etc.)  and  from  human- 
caused  sources  of  mortaUty.  Natural 
mortality  will  be  reduced  through 
prerelease  conditioning,  vaccination, 
predator  control,  positive  management 
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of  piairie  dog  populations,  etc.  Human- 
caused  mortality  will  be  minimized  by 
placing  black-footed  ferrets  in  an  area 
with  low  human  population  density  and 
by  woridng  with  and  educating 
luidownen.  Federal  land  managers,  and 
recreationists  to  develop  means  for 
conducting  their  existing  and  planned 
activities  is  a  manner  that  is  compatible 
with  black-footed  ferret  recovery  and  by 
confarring  with  developers  on  proposed 
actions  and  providing  recommendations 
that  will  reduce  any  likely  adverse 
impacts  to  black-footed  ferrets. 

A  draft  biological  opinion  was 
prepared  on  this  action  to  reintroduce 
black-footed  ferrets  into  the 
experimental  population  area  and 
concluded  that  this  action  is  not  likely 
to  jeopardize  listed  species.  A  final 
biological  opinion  will  be  prepared  on 
the  final  rulemaking. 

JO.  Public  Awareness  and  Cooperation 

An  extensive  sharing  of  information 
about  the  program  and  the  species,  via 
educational  efforts  targeted  toward  the 
public  in  the  region  and  nationally,  will 
enhance  public  awareness  of  this 
species  and  its  reintroduction. 

11.  Overall 

The  designation  of  the  Conata  Basin/ 
Badlands  population  as  a  nonessential 
experimental  population  will  encourage 
local  cooperation  as  a  result  of  the 
management  flexibility  allowed  under 
this  diesignation.  The  Service  considers 
the  nonessential  experimental 
population  designation  and  the  Conata 
Basin/Badlands  management  plan 
necessary  to  receive  cooperation  of 
ad)acent  landowners,  agencies,  citizens, 
grazing  interests,  and  recreational 
interests  in  the  area. 

Piiblk  Coaaents  SoUdtad 

In  Fetmiary  1992,  public  meetings 
were  held  in  Wall,  South  Dakota,  and  in 
Sioux  Falls,  South  Dakota,  to  get  public 
input  into  a  proposal  to  reintroduce 
black-footed  ferrets  into  the  Conata 
Basin/Badlands  area  as  a  nonessential 
experimental  population.  The  Service 
intends  that  any  action  resulting  from 
this  proposed  rulemaking  to  designate 
the  Conata  Basin/Badlands  popuktion 
as  a  nonessential  experimental 
population  be  as  effective  as  possible. 
Therefore,  public  meetings  will  be  held 


following  publication  of  this  proposed 
rule.  Comments  or  recommendations 
concerning  any  aspect  of  this  proposed 
rule  are  hereby  invited  to  be  submitted 
at  these  meetings  or  in  writing  (see 
ADDRESSES  section)  from  State,  public, 
and  government  agencies,  the  scientific 
commimity,  industry,  or  any  other 
interested  party.  Comments  should  be  as 
specific  as  possible.  Final  promulgation 
of  a  rule  to  implement  this  proposed 
action  will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 
Such  communications  may  lead  to  a 
final  rule  that  differs  from  this  proposal. 

National  Environmental  Policy  Ad 

A  draft  environmental  impact 
statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  has  been  prepared 
and  is  available  from  the  Service  offices 
identified  in  the  ADDRESSES  section. 

Executive  Order  12291.  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

The  Service  has  determined  that  this 
is  not  a  major  rule  as  determined  by 
Executive  Order  12291  and  that  it 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  described  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  The 
rule,  as  proposed,  does  not  contain  any 
information  collection  or  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  spedes, 
E3cports,  Imports,  Reporting  ana 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  U.S.  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AiyiENDE0] 

1.  The  authority  dtation  for  part  17 
continues  to  read  as  follows: 

AuduNTity:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.Q  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  It  is  proposed  that  §  17.11.(h)  be 
amended  by  revising  the  existing  two 
entries  for  \he  "Ferret,  black- footed" 
under  "MAMMALS"  to  read  as  shown 
below: 

117.11    Endangered  and  threatened 
wildttfe. 


(h) 


IMI 
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17.84(Q) 


3.  It  is  proposed  that  50  CFR  17.84  be 
amended  by  revising  the  text  of 
paragraph  (g)  to  read  as  follows: 

i  1 7.M    Special  ruiae — vertabretaa. 


(g)  Black-footed  ferret  {Mustela 
nigripes). 

(1)  The  black-footed  ferret 
populations  identlHed  in  paragraph 
(g)(9)(i)  and  (g)(9)(ii)  of  this  section  are 
nonessential  experimental  populations. 
Each  of  these  populations  will  be 
managed  in  accordance  with  their 
respective  management  plans. 

(2)  No  person  may  take  this  species  in 
the  wild  in  the  experimental  population 
areas  except  as  provided  in  paragraphs 
(g)  (3).  (4),  (5),  and  (10)  of  this  section. 

(3)  Any  person  with  a  valid  permit 
issued  by  the  U.S.  Fish  and  Wildlife 
Service  (Service)  under  §  17.32  may  take 
black-footed  ferrets  in  the  wild  in  the 
experimental  population  areas. 

(4)  Any  employee  or  agent  of  the 
Service  or  appropriate  State  wildlife 
agency,  who  is  designated  for  such 
purposes,  when  acting  in  the  course  of 
official  duties,  may  take  a  black-footed 
ferret  in  the  wild  in  the  experimental 
population  area  if  such  action  is 
necessary: 

(i)  For  scientific  purposes: 

(ii)  To  relocate  a  ferret  to  avoid 
conflict  with  human  activities; 

(iii)  To  relocate  a  ferret  that  has 
moved  outside  the  reintroduction  area 
when  removal  is  necessary  to  protect 
the  ferret,  or  is  requested  by  an  affected 
landowner  or  land  manager,  or  whose 
removal  is  requested  pursuant  to 
paragraph  (s)(12)  of  this  section; 

(iv)  To  relocate  ferrets  within  the 
experimental  population  areas  to 
Improve  ferret  survival  and  recovery 
pnwpects; 

(vj  To  relocate  ferrets  from  the 
experimental  population  areas  into 
other  ferret  reintroduction  areas  or 
captivity; 


(vi)  To  aid  a  sick,  injured,  or 
orphaned  animal;  or 

(vli)  To  salvage  a  dead  specimen  that 
may  be  useful  for  scientific  study. 

(5)  A  person  may  take  a  ferret  in  the 
wild  within  the  experimental 
population  areas,  provided  such  take  is 
incidental  to  and  not  the  purpose  of  the 
carrying  out  of  an  otherwise  lawful 
activity.  Knowing  take  will  be  referred 
to  the  appropriate  authorities  for 
prosecution. 

(6)  Any  taking  pursuant  to  paragraphs 
(g)(3).  (4)(vi)  and  (vii),  and  (5)  of  this 
section  must  be  reported  immediately  to 
the  appropriate  Service  State 
Supervisor,  who  will  determine  the 
disposition  of  any  Uve  or  dead 
specimens. 

(i)  Such  taking  in  the  Shirley  Basin/ 
Medicine  Bow  experimental  population 
area  must  be  reported  to  the  State 
Supervisor,  Ecological  Services,  Fish 
and  Wildhfe  Service,  Cheyenne. 
Wyoming  (telephone:  307/772-2374). 

(ii)  Such  taking  in  the  Conata  Basin/ 
Badlands  experimental  population  area 
must  be  reported  to  the  State 
Supervisor,  Ecological  Services,  Fish 
and  Wildlife  Service,  Pierre,  South 
Dakota  (telephone:  605/224-8693). 

(7)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever  any 
ferret  or  part  thereof  from  the 
experimental  populations  taken  in 
violation  of  these  regulations  or  in 
violation  of  applicable  State  fish  and 
wildlife  laws  or  regulations  or  the 
Endangered  Species  Act. 

(8)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed  any 
offense  defined  in  paragraphs  (g)(2]  and 
(7)  of  this  section. 

(9)  The  sites  for  reintroduction  of 
black-footed  fiarrets  are  within  the 
historical  range  of  the  species. 

(i)  The  Shirley  Basin/Medidne  Bow 
Management  Area  is  shown  on  the 


attached  map  of  Wyoming  and  will  be 
considered  the  core  recovery  area  for 
this  species  in  southeastern  Wyoming. 
The  boundaries  of  the  nonessential 
experimental  population  will  be  that 
part  of  Wyoming  south  and  east  of  the 
North  Platte  River  within  Natrona, 
Carbon,  and  Albany  Counties  (see  map 
of  Wyoming).  All  marked  ferrets  found 
in  the  wild  within  these  boundaries 
prior  to  the  first  breeding  season 
following  the  first  year  of  releases  will 
constitute  the  nonessential  experimental 

S)opulation  during  this  period.  All 
errets  found  in  the  wild  within  these 
boundaries  during  and  afier  the  first 
breeding  season  following  the  first  year 
of  releases  will  comprise  the 
nonessential  experimental  population, 
thereafter. 

(ii)  The  Conata  Basin/Badlands 
Reintroduction  Area  is  shown  on  the 
attached  map  for  South  Dakota  and  will 
be  considered  the  core  recovery  area  for 
this  species  in  southwestern  South 
Dakota.  The  boundaries  of  the 
nonessential  experimental  population 
area  will  be  north  of  State  Highway  44 
and  Bureau  of  Indian  Affairs  (BIA) 
Highway  2,  east  of  the  Cheyenne  River 
and  BLA  Highway  41,  south  of  Interstate 
90.  and  west  of  State  Highway  73  within 
Pennington,  Shannon,  and  Jackson 
Counties,  South  Dakota.  Any  black- 
footed  ferret  found  in  the  wild  within 
these  boundaries  will  be  considered  part 
of  the  nonessential  experimental 
population  after  the  first  breeding 
season  following  the  first  year  of 
releases  of  black-footed  ferrets  in  the 
reintroduction  area.  A  black-footed 
ferret  occurring  outside  the 
experimental  area  in  South  Dakota 
would  initially  be  considered  as 
endangered  but  may  be  captui-ed  for 
genetic  testing.  Disposition  of  the 
captured  animal  may  take  the  following 
action  if  necessary: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
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experimental  population,  it  may  be 
returned  to  the  relntroduction  area  or  to 
a  captive  fadlity. 

(B)  If  an  animal  is  determined  to  be 
genetically  unrelated  to  the 
experimental  population,  then  under  an 
existing  contingency  plan,  up  to  nine 
ferrets  may  be  taken  for  use  in  the 
captive-breeding  program.  If  a 
landowner  outside  the  experimental 
population  area  wishes  to  retain  black- 
footed  ferrets  on  his  property, 
conservation  agreement  or  easement 
may  be  arranged  with  the  landowner. 

(10)  The  reintroduced  populations 
will  be  continually  monitored  during 
the  Ufe  of  the  pro)ect,  including  the  use 
of  radio  telemetry  and  other  remote 
sensing  devices  as  appropriate.  All 
released  animals  will  be  vaccinated 
against  diseases  prevalent  in  mustelids, 
as  appropriate,  prior  to  release.  Any 
animal  that  is  sick,  injured,  or  otherwise 
in  need  of  special  care  may  be  captured 


by  authorized  personnel  of  the  Service 
or  appropriate  State  wildlife  agency,  or 
their  agents,  and  given  appropriate  care. 
Such  an  animal  shall  be  releaiwd  back 
to  the  appropriate  relntroduction  area  or 
another  authorized  site  as  soon  as 
possible,  unless  physical  or  behavioral 
problems  make  it  necessary  to  return  the 
animal  to  captivity. 

(11)  The  status  of  each  experimental 
population  Mdll  be  reevaluated  within 
the  first  5  years  after  the  first  year  of 
releases  of  black-footed  ferrets  to 
determine  future  management  needs. 
This  review  will  take  into  account  the 
reproductive  success  and  movement 
patterns  of  the  individuals  released  on 
the  area,  as  well  as  the  overall  health  of 
the  experimental  population  and  the 
prairie  dog  ecosystem  in  the  above 
described  area.  Once  recovery  goals  are 
met  for  delisting  the  species,  a  rule  will 
be  proposed  to  address  daUsting. 


(12)  This  5-year  evaluation  will  not 
include  a  reevaluation  of  the 
"nonessential  experimental" 
designation  for  these  populations.  The 
Service  does  not  foresee  any  likely 
situation  that  would  call  for  altering  the 
nonessential  experimental  status  of  any 
population.  Should  any  such  alteration 
prove  necessary  and  it  results  in  a 
substantial  modification  to  black-footed 
ferret  management  on  non-Federal 
lands,  any  private  landowner  who 
consented  to  the  introduction  of  black- 
footed  ferrets  on  his  lands  will  be 
permitted  to  terminate  his  consent,  and 
the  ferrets  will  be  at  his  request 
relocated  pursuant  to  paragraph 
(g](4)(iii)  of  this  section. 

4.  It  is  proposed  to  amend  §  17.84  by 
adding  a  map  to  follow  the  existing  map 
at  the  end  of  paragraph  (g). 

BlUJNa  COOE  4310-H-P 
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Dated  April  8, 199». 
Ridurd  N.  Saith. 

Acting  Dinctor.  U.S.  Fish  and  WiJdlifB 

SerricB. 

|FR  Doc  0^11790  Filed  5-18-«3:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Adminlatration 

50  CFR  Part  226 
[Dodwl  No.  93036^-3063] 
RIN0S4a-AF06 

Detignatad  Critical  Habitat;  Northern 
Right  Whale 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Ck)inmerce. 
ACnON:  Proposed  rule. 

SUllMARY:  NMFS  proposes  to  designate 
critical  habitat  for  the  northern  ri^t 
whale  (Eubalaena  glacialis)  pursuant  to 
the  Endangered  Species  Act  of  1973 
(ESA).  The  habitat  proposed  for 
designation  are  portions  of  Cape  Cod 
Bay,  Stellwagen  Bank  and  waters 
adjacent  to  the  coasts  of  Georgia  and 
Florida.  In  addition,  the  proposed 
designation  is  based  on  the 
consideration  of  those  physical  and 
biological  features  of  the  habitat  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  consideration  or 
protection.  The  direct  economic  and 
other  impacts  resulting  from  this  critical 
habitat  designation  are  expected  to  h« 
minimal.  The  designation  of  critical 
habitat  provides  explicit  notice  to 
Federal  agencies  and  the  public  that 
these  areas  and  features  are  vital  to  the 
conservation  of  the  species. 
DATES:  Conmients  must  be  received  on 
or  before  July  19, 1993.  Requests  for  a 
public  hearing  must  be  received  on  or 
before  July  6, 1993. 

ADDRESSES:  Comments  and  requests  for 
a  public  hearing  should  be  addressed  to 
the  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  MD  20910. 

RM  RMTHER  MFORMATKM  CONTACT: 
Robert  C  Ziobro.  Protected  Species 
Management  CNvision,  301/713-2322. 

SUPPllMENTARY  MFORMATION: 

BacignMind 

The  northern  right  whale  is  listed  as 
endangered  under  the  ESA.  The 
cbjactive  of  the  ESA  is  to  provide 
protection  for  ecosystems  upon  which 


endangered  species  depend  and  provide 
a  program  for  the  conservation  and 
recovery  of  such  species. 

The  Right  Whale  Recovery  Teem 
petitioned  NMFS  to  designate  critical 
habitat  for  the  northern  right  whale  on 
May  18, 1990.  A  Federal  Regiater  notice 
was  published  on  July  12, 1990  (55  FR 
28670),  requesting  information  and 
inviting  comments  on  the  petition. 
Although  most  agencies,  organizations, 
and  private  groups  responded  favorably 
to  the  designation  of  critical  habitat  for 
each  area,  there  was  some  concern  about 
the  possibiUties  of  restrictions  to 
existing  operations  in  the  areas. 
Concerns  were  raised  about  fishing 
restrictions  or  potential  restrictions  in 
the  petitioned  areas  for  oil  and  gas 
activities,  and  international  traffic 
patterns  changes. 

Some  of  the  comments  received 
favored  expansion  of  critical  habitat  to 
include  the  migratory  route  of  the 
whales.  CXher  comments  focuses  on  the 
need  for  establishing  a  monitoring  plan 
or  making  funds  available  to  gather 
additional  data  on  such  areas  as  humans 
effects  on  whale  food  supply,  and 
acoustic  effects  on  whales  from 
dredging  operations  or  related  activities. 
Information  received  by  NMFS  has  been 
considered  and  incorporated  as 
appropriate. 

NMFS  has  completed  an 
environmental  assessment  of  the 
proposed  action  and  two  alternatives  for 
the  designation  of  critical  habitat  off  the 
eastern  coast  of  the  United  States.  The 
assessment  concluded  in  a  finding  of  no 
significant  impact  for  the  proposed 
action. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)oftheESAa8 

(i)  the  specific  area<  within  the 
geographical  area  occupied  by  the  species 
*  *  *  on  which  are  found  those  physical  or 
biological  featiires  (I)  essential  to  the 
cocservation  of  the  species  and  (11}  which 
may  require  special  management 
considerations  or  protecticn;  and 

(ii)  specific  areas  outside  the  geographical 
area  occupied  by  the  species  •  *  •  up)on  a 
determination  by  the  Secretary  that  such 
areas  are  essential  for  the  conservation  of  the 
species. 

Areas  outside  the  current  range  of  a 
species  can  only  be  designated  if  a 
designation  Umited  to  the  species' 
present  distribution  would  be 
inadequate  to  ensure  the  conservation  of 
the  species.  The  term  "conservation",  as 
defined  in  section  3  (3)  of  the  ESA, 
means"*  *  *  to  use  and  the  use  of  all 
methods  and  procedures  which  are 
necessary  to  bring  any  endangered 
species  or  threatened  species  to  the 


point  at  which  the  measures  provided 
pursuant  to  this  Act  are  no  longer 
necessary." 

The  criteria  to  be  considered  in 
designating  critical  habitat  are  specified 
under  50  CFR  424.12.  NMFS  must 
consider  the  requirements  of  the 
species,  including: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
reouirements; 

(3)  Cover  or  shelter; 

(4)  Sites  for  breeding,  reproduction,  or 
rearing  of  offspring;  and,  generally, 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  the  species. 

In  addition,  NMFS  must  focus  on  and 
list  the  known  physical  and  biological 
features  (primary  constituent  elements) 
within  the  designated  area(s)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  essential  features  may 
include,  but  are  not  limited  to,  calving 
areas,  food  resources,  water  quality  or 
quantity,  and  vegetation  and  soil  types. 

Consideration  of  Economic  and  Other 
Factor* 

The  economic,  environmental  and 
other  impacts  of  a  designation  must  also 
be  evaluated  and  considered.  NMFS 
must  identify  present  and  anticipated 
activities  that  may  adversely  modify  the 
proposed  critical  habitat  or  be  affected 
by  a  designation.  An  area  may  be 
excluded  from  a  critical  habitat 
designation  if  NMFS  determines  that  the 
overall  benefits  of  exclusion  outweigh 
the  benefits  of  designation,  unless  the 
exclusion  will  result  in  the  extinction  of 
the  species. 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  specifically  resulting  from  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species  or  resulting  from 
other  ^^thorities.  Since  listing  a  species 
under  the  ESA  provides  significant 
protection  to  the  species'  habitat,  in 
many  cases  the  direct  economic  and 
other  impacts  resulting  from  the  critical 
habitat  designation,  over  and  above  the 
impacts  of  the  listing  itself,  are  minimal 
(see  Significance  of  Designating  Critical 
Habitat  section  of  this  preamble).  In 
general,  the  designation  of  critical 
habitat  only  duplicates  and  reinforces 
the  substantive  protection  resulting 
from  the  listinB  itself. 

Impacts  attributable  to  listing  include 
those  resulting  frt>m  the  taking 
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pit^bitions  under  secdon  9  and 
associated  rsgulations.  Taking"  as 
defined  in  the  ESA  includes  harm  to  a 
listed  species.  Harm  can  occur  through 
destruction  or  modification  of  luAritat 
(whether  or  not  designated  as  critical) 
that  significantly  impairs  essential 
behaviors,  including  breeding,  feeding 
or  sheltering. 

Impacts  attributable  to  listing  also 
include  those  resulting  from  the 
responsibility  of  all  Federal  agencies 
under  section  7  to  ensure  that  their 
actions  are  not  likely  to  jeopardize 
endangered  or  threatened  species.  An 
action  could  be  likely  to  jei^Mrdiae  the 
continued  existence  of  a  listed  species 
throudi  the  destruction  or  modification 
of  its  habitat,  regardless  of  whether  or 
not  that  habitat  has  been  designated  as 
critical. 

Significance  of  Designadag  Critical 
Habitat 

The  designation  of  critical  habitat 
does  not,  in  itself,  restrict  human 
activities  within  the  area  or  mandate 
any  specific  management  or  recovery 
action.  A  critical  habitat  designation 
contributes  to  species  coaservation 
primarily  by  identifying  critically 
imported  areas  and  by  describing  the 
features  within  the  areas  that  are 
essential  to  the  species,  thus  alerting 
public  and  private  entities  to  the 
impoitanoe  of  the  area.  Under  the  ESA, 
the  only  direct  impact  of  a  critical 
habitat  designation  is  through  the 
provisions  of  section  7.  Section  7 
applies  only  to  actions  with  Federal 
involvement  (e.g.,  authorized,  funded, 
conducted),  and  does  not  affact 
exclusively  state  or  private  activities. 

Under  the  section  7  provisions,  a 
designation  of  critical  nabitat  would 
require  Federal  agencies  to  ensure  that 
any  action  they  authorize,  fund  or  cany 
out  is  not  likely  to  destroy  or  adversely 
modify  the  designated  critical  habitat. 
Activities  that  adversely  modify  aritical 
habitat  are  defined  as  those  actions  that 
"appreciably  diminish  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery"  of  the  species  (50  CFR 
402.02).  However,  if  no  critical  habitat 
has  been  designated.  Federal  agencies 
still  must  ensure  that  their  actions  are 
not  likely  to  jeopardize  the  continued 
existence  of  the  listed  spedes.  Activities 
that  jeopardize  a  species  are  defined  as 
those  actions  that  "reasonably  would  be 
expected,  directfy  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery"  of  the 
species  (50  CFR  402.02).  Using  tf)ese 
definitions,  activities  that  destroy  or 
adversely  modify  critical  h^itat  also  are 
likely  to  jeopardize  the  spedes. 
Therefore,  the  protection  provided  by  a 


critical  habitat  designatioo  usuaUy  onfy 
duplicates  the  protection  provided 
under  the  section  7  jeopardy  provision. 
Nevertheless,  designation  of  critical 
habitat  may  provide  additional  benefits 
to  a  spedes  in  cases  where  areas  outside 
of  the  spedes'  current  range  have  been 
designated.  In  these  cases,  it  is  expected 
that  Federal  agencies  would  consuh  on 
additional  actions  occurring  in  these 
areas. 

A  designation  of  critical  habitat 
provides  a  clearer  indication  to  Federal 
agendes  as  to  vihen  consultation  under 
section  7  is  required,  particularly  in 
cases  where  the  action  would  not  result 
in  direct  mortality  or  injury  to 
individuals  of  a  listed  spedes  (e.g.,  an 
action  occurring  within  the  critical  area 
when  a  migratory  spedes  is  not 
present).  Tbe  critical  habitat 
designation,  describing  the  essential 
features  of  the  habitat,  also  assists  in 
determining  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7  (i.e.,  activities  that  may 
affed  essential  features  of  the 
designated  area).  For  example,  disposal 
of  waste  matwial  in  water  adjacent  to  a 
critical  habitat  area  may  affed  an 
essential  feature  of  the  designated 
habitat  (water  quality)  and  would  be 
subjed  to  the  provisions  of  section  7  of 
the  ESA. 

A  critical  habitat  designation  would 
also  assist  Federal  agendes  in  planning 
future  actions,  since  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  spedal  consideration 
in  section  7  consultations.  This  is 
particularly  true  in  cases  where  there 
are  alternative  areas  that  would  provide 
for  the  conservation  of  the  spedes.  With 
a  designation  of  critical  habitat, 
potential  conflicts  between  projects  and 
endangered  or  threatened  spedes  can  be 
identified  and  possibly  avoided  early  in 
the  agency's  planning  process. 

Another  indired  benefit  of 
designating  critical  habitat  is  that  it 
helps  focus  Federal,  stats  and  private 
conservation  and  managemmt  efibrts  in 
those  areas.  Recovery  efforts  may 
address  spedal  considerations  needed 
in  critical  habitat  areas,  including 
conservation  regulations  to  restrid 
private  as  well  as  Federal  adivities.  The 
economic  and  other  impacts  of  these 
actions  would  be  considered  at  the  time 
of  proposal,  and,  therefore,  are  not 
considered  in  the  critical  habitat 
designation  process.  Other  Federal,  state 
and  local  laws  or  regulations,  such  as 
zoning  or  wetlands  protection,  may  also 
provide  spedal  protection  for  critical 
habitat  areas. 


Procaas  fbr  Designating  Critical  HahiM 

Developing  a  proposal  for  critical 
habitat  designatitm  involves  three  main 
considerations.  Finn,  the  biological 
needs  of  the  spedes  are  evaluated  and 
essential  habitat  areas  and  features 
identified.  If  there  are  alternative  areas 
that  would  provide  for  the  conservation 
of  the  spedes,  these  alternatives  are  also 
identified.  Second,  the  need  for  special 
management  considerations  or 
protactioa  of  the  area(s)  or  features  is 
evaluated.  Finally,  the  probable 
economic  and  other  impacts  of 
designating  these  essential  areas  as 
"critical  habitat"  are  evaluated.  After 
considering  the  requirements  of  the 
spedes.  the  need  for  spedal 
management,  and  the  impacts  of  the 
designation,  the  proposed  critical 
habitat  is  published  in  the  Federal 
Register  for  comment.  The  final  critical 
habitat  designation,  considering 
comments  on  the  proposal  and  impacts 
assessment,  is  published  within  1  year 
of  the  proposal.  Final  critical  habitat 
designations  may  be  revised,  using  the 
same  process,  as  new  data  become 
available. 

A  description  of  the  essential  habitat, 
need  for  soedal  management,  and 
impacts  oi  designating  as  critical 
habitat,  as  well  as  the  proposed  action, 
are  described  in  the  follo%ving  sections 
for  the  northern  right  whale. 

Essential  Habitat  of  the  Northern  Right 
Whale 

The  overall  spatial  requirements  for 
right  whales  are  not  known.  Northern 
right  whales  are  observed  from  Florida 
to  Nova  Scotia  within  the  span  of  a  year, 
and  may  require  different  habitats 
throughout  the  seasons  of  the  year.  The 
movement  of  the  whales  between 
different  areas  may  be  driven  by  such 
fadors  as  prey  availability,  reproductive 
needs,  and  metabolic  constraints,  or  any 
other  variable(s).  The  distribution 
pattern  observed  for  northern  right 
whales  indicates  that  they  occupy  at 
least  five  prindple  habitats,  in  the  North 
Atlantic:  Southeastern  U.S.  coast,  the 
Great  South  Channel.  Cape  Cod  Bay,  the 
Bay  of  Fundy,  and  the  Scotian  Shelf. 
These  high  use  areas  may  comprise  the 
minimal  8p>ece  required  for  normal 
behavior  that  will  support  a  viable 
northern  right  whale  population. 

The  known  primary  prey  of  the 
northern  right  whale  is  the  copepod. 
Calanus  fiiunarchjcus  (Kraus  and 
Kenney  1991)  although  other  similar 
sized  zooplankton  or  other  prey 
organisms  may  be  utilized.  In  order  to 
receive  sufficient  sustenance  and 
maintain  their  energy  reqxiirements, 
northern  right  whales  must  feed  on 
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dense  patches  of  these  copepods  or 
other  (Hganisms.  Such  dense  patches  of 
zooplankton  are  not  known  to  be 
common  in  the  open  ocean,  but  have 
been  observed  seasonally  in  the  Great 
South  Qiannel  and  Cape  Cod  Bay.  It  is 
speculated  that  the  topographic  and 
seasonal  oceanographic  characteristics 
of  these  two  areas  are  conducive  to  the 
dense  growth  of  zooplankton.  Based  on 
observed  distribution  patterns, 
sufficient  quantities  of  prey  are  likely  to 
be  available  for  the  northern  right  whale 
in  the  waters  of  the  Bay  of  Fundy  and 
the  Scotian  Shelf.  Feeding  has  been 
observed  in  all  four  areas  at  what 
appears  to  be  depths  ranging  from  the 
surface  to  the  bottom.  Because  feeding 
has  not  been  observed  along  the 
southeastern  U.S.  coast,  it  is  believed 
that  these  whales  using  this  area  may 
fast  or  feed  rarely  during  the  winter. 

Although  little  information  is 
available  on  right  whale  physiology,  it 
is  hypothesized  that  the  metabolic  rate 
of  the  whale  is  affected  by  water 
temperature  (Kraus  and  Kenney  1991). 
Northern  right  whales  observed  along 
the  southeastern  coast  occur  in  a  band 
of  relatively  cool  water  (10-13  °C).  By 
giving  birth  in  this  water,  the 
temperatiire  may  be  both  low  enough  to 
cool  the  cow,  yet  warm  enough  not  to 
cause  problems  for  a  newborn  calf.  Once 
a  calf  has  achieved  a  larger  body  mass 
and  associated  blubber  layer  through 
nursing,  it  is  better  able  to  accommodate 
the  same  cold  waters  as  an  adult. 

The  observed  preferences  of  cow/calf 
pairs  to  the  Bay  of  Fundy.  Cape  Cod 
Bay,  and  the  southeastern  U.S.  coastal 
areas  may  be  due  to  the  geology  and 
topography  that  affords  protection  from 
large  waves  and  rough  water.  The  land 
masses  associated  with  the  Bay  of 
Fundy  and  Cape  Cod  Bay  interrupt 
strong  winds  and  offshore  wave  activity 
is  minimized  on  the  southeast  coast  by 
a  relatively  shallow,  very  long 
underwater  shelf  (extending  almost  65 
miles  (105  km)  offshore). 

Courtship  activities  have  been 
observed  throughout  most  of  the  range 
of  the  northern  right  whale,  except  the 
southeast  coast  (Kraus  1985).  Courtship 
activities  appear  to  occur  principally  in 
groups  at  the  sur&ce,  diuring  which 
northern  right  whales  are  relatively 
oblivious  to  other  activities  on  the 
surface,  such  as  boat  traffic  (Kraus 
1985).  Thus,  the  apparent  habitat 
reqiiirement  for  mating  would  be  open, 
imobstructed  surface  waters,  but  this 
activity  does  not  app>ear  to  be  limited  by 
location  or  time  of  year. 


Spadsl  Management  Conaiderstions  or 
Protactkm 

Human  activities  in  northern  right 
whale  habitat  areas  may  have  impacts 
on  the  habitat.  These  activities  include: 
Vessel  activity,  fishing,  pollution, 
mining,  and  oil  and  gas  exploration.  The 
effiact  of  any  of  these  activities  either 
directly  to  individual  whales  or  on  the 
habitat  could  have  consequences  that 
may  restrict  the  recovery  of  the  northern 
right  whale  population.  Therefore, 
special  management  considerations  may 
be  required  in  order  to  protect  and 
promote  the  recovery  of  the  northern 
right  whale.  Because  the  northern  right 
whale  is  a  migratory  species, 
management  of  certain  activities  in  a 
habitat  area  might  only  be  required 
seasonally. 

Discharges  from  municipal, 
industrial,  and  non-point  sources,  vessel 
activity,  dredging  activities,  dredge 
spoil  disposal  and  other  souirces  may 
degrade  essential  habitat,  which  could 
have  deleterious  effects  on  the  northern 
right  whale  population.  Plankton  is  at 
the  base  of  most  marine  food  chains, 
and  as  such  is  often  indicative  of  the 
health  of  the  marine  ecosystem. 
Pollutants  may  affect  phytoplankton 
and  zooplankton  populations  in  a  way 
that  decreases  the  density  and 
abundance  of  specific  zooplankton 
patches  on  which  northern  right  whales 
feed.  In  addition,  pollution  may  affect 
the  feeding  patterns  and  habitat  use  of 
other  components  of  the  marine 
ecosystem  which  in  turn  could  impact 
food  and  habitat  availability  for  the 
northern  right  whale.  Pollutants  may 
also  have  direct  toxic  effects  on  the 
whale.  Monitoring  of  known  and 
potential  pollution  sources  in  nearshore 
critical  habitats  may  be  necessary  to 
insure  that  these  sources  are  not 
decreasing  the  northern  right  whale's 
ability  to  gain  maximum  benefit  from 
use  of  the  area. 

Varying  degrees  of  vessel  activity 
occur  in  all  known  essential  habitats. 
These  activities  include  recreational  and 
commercial  fishing  vessels,  commercial 
transport  vessels,  passenger  vessels, 
recreational  boats,  whalewatching  boats, 
research  vessels,  and  military  vessels 
(e.g.,  surface  ships,  submarines, 
helicopters,  and  low-altitude  aircraft). 
Vessel  activities  can  change  whale 
behavior,  disrupt  feeding  practices, 
disturb  courtship  rituals,  break  up  food 
sources,  and  harm  or  even  kill  whales 
through  collisions.  On  January  5, 1993, 
a  U.S.  Coast  Guard  cutter  struck  and 
killed  a  Northern  right  whale  calf 
approximately  10  miles  (16  km)  north  of 
St.  Augustine,  Florida.  When  northern 
right  whales  are  engaged  in  courtship  or 


surface  feeding  activities,  they  appear  to 
be  oblivious  to  vessels  and  may  be  at 
higher  risk  of  collisions  at  theae  times 
(hfiMFS  1991).  Calves  and  single 
northern  right  whales,  on  the  other 
hand,  have  been  observed  to  exhibit 
avoidance  behavior  in  response  to  the 
sound  of  vessels  (NMFS  1991). 
Turbulence  associated  with  vessel 
traffic  may  also  indirectly  affect 
northern  right  whales  by  breaking  up 
the  dense  surface  zooplankton  patches 
in  certain  whale  feeding  areas.  Special 
vessel  traffic  management 
considerations  may  be  necessary  in 
certain  areas  when  northern  right 
whales  are  present. 

Although  vessel  traffic  may  impact 
individual  northern  right  wtudes  and 
their  habitat,  they  have  not  been 
observed  to  abandon  an  area  due  to 
vessel  activity.  Historical  records 
indicate  that  northern  right  whales 
annually  returned  to  the  same  area, 
despite  intense  harassment  such  as 
whaling  activities.  Whalewatching  and 
research  vessels  presently  follow 
distance  and  time  restrictions  with 
respect  to  their  proximity  to  northern 
right  whales.  Shipping  lanes  may 
require  temporary  relocation  or  certain 
restrictions  while  northern  right  whales 
are  present  in  critical  habitat  areas. 

Nevertheless,  northern  right  whales 
are  no  longer  observed  in  certain  areas 
where  they  once  were  common,  such  as 
Delaware  Bay,  New  York  Bight,  and 
Long  Island  Sound  (NMFS  1991).  The 
absence  of  whale  sightings  in  these 
areas  may  be  due  to  one  or  a 
combination  of  several  factors,  such  as: 
Exclusion  by  human  activities,  habitat 
degradation,  insufficient  quantities  of 
prey  due  to  habitat  or  natural  alterations 
in  the  physical  environment,  extinction 
of  an  independent  breeding  group  that 
used  these  areas,  contraction  of  tne 
species'  range  as  the  population  has 
decreased,  or  simply  a  lack  of  adequate 
observer  effort  in  these  areas  (NMFS 
1991). 

Observation  records  show  that 
northern  right  whales  have  become 
entrapped  and  entangled  in  fishing  gear, 
resulting  in  scars,  injuries,  and  death. 
Fishing  nets  and  associated  ropes  are 
known  to  become  entangled  at  three 
locations  on  the  whale:  Around  a 
flipper,  at  the  gape  of  the  mouth,  and 
around  the  tair(Kraiu  1985).  Gill  nets 
are  believed  to  be  the  primary  cause  of 
fishing  gear-related  scars  and  injuries, 
although  whales  have  also  become 
entangled  in  drift  nets  and  lines  from 
lobster  pots,  seines,  and  fish  weirs 
(Kraus  1985).  Fishing  practices  and 
locations  may  require  special 
management  considerations  when  the 
timing  of  the  fishing  season  and  the 
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presence  of  the  noitharn  right  whek 
overlap. 

Exploration  and  development  for  oil, 
gas,  phosphates,  sand,  gravel,  and  odier 
materials  on  the  outer  continental  shelf 
may  impact  northern  right  whale  habitat 
through  the  discharge  of  pollutants 
(such  as  oil.  drilling  muds,  and 
suspended  soUds);  noise  finun  seismic 
testing,  drilling,  and  support  activity: 
and  disturbance  of  the  environment 
through  vessel  traffic  and  mining  rig 
activity.  If  these  \ypaa  of  activities  are 
proposed  their  timing  and  location  may 
also  require  special  management 
considerations  including  the 
establishment  and  maintenance  of 
buSiar  zones. 

Activities  Th^  May  Afbct  the  EsMntial 
HabiUt 

Uses  of  the  proposed  areas  overseen 
by  Federal  agencies  may  be  in  need  of 
special  management  considerations,  or 
protection,  to  ensure  survival  of 
northern  right  whales.  Federal  agencies 
aBected  by  critical  habitat  designation 
of  these  areas  include  the  U.S.  Coast 
Guard,  Environmental  Protection 
Agency,  U.S.  Army  Corps  of  Engineers, 
NMFS  (including  the  New  England 
Fishery  Management  Council  and  South 
Atlantic  Fishery  Management  Council), 
National  Ocean  Service,  OfBce  of 
Coastal  Zone  Management.  Minovls 
Management  Service,  and  the  U.S. 
Navy.  These  agencies  would  continue  to 
be  required  to  ensure  that  any  activities 
authorized,  funded,  or  otherwise 
conducted  in  the  area  do  not 
significantly  modify  or  negatively  affect 
critical  habitat. 

Resource  use  in  the  proposed  areas 
are  ciirrently,  and  have  beian 
historically,  dominated  by  vessel  traffic 
and  fisheries.  These  activities  account 
for  the  majority  of  himian  resource  use 
associated  with  the  proposed  critical 
habitat  areas.  The  potential  impacts  of 
these  activities  on  the  proposed  critical 
habitat  areas  are  discussed  below. 

In  Cape  Cod  Bay,  vessel  traffic 
associated  with  the  Cape  Cod  Canal,  the 
Boston  Harbor  traffic  lanes,  dredging 
and  disposal  traffic,  recreational 
boating,  commercial  fishing  and  whale 
watching  comprise  the  majority  of  the 
vessel  activity  in  the  immediate  area.  Of 
these  activities,  recreational  boating, 
commercial  fishing,  and  whale  watching 
contribute  greatly  to  the  level  of  activity 
in  the  proposed  critical  habitat  area. 
Reoeational  boating  begins  with  the 
onset  of  warmer  months,  particularly  in 
June.  Commerdai  fishing  vessels  and 
gear  are  dominated  by  tlw  lobster 
industry,  which  does  not  typically  begin 
its  season  prior  to  the  middle  of  June. 
Whalewatching  boats,  ferries,  or  other 


increase  activity  in  the  area  in 

relationship  to  the  onset  of  warmer 
weather  and  the  tourist  soason  and 
typically  begin  in  May  or  June  and  end 
no  later  than  October  or  Novembw. 
There  is  no  evidence  to  suggest  these 
activities  ourently  result  in  appreciable 
d«radation  to  northern  right  whale 
habitat 

In  the  Great  South  Qiannel,  vessel 
traffic  and  fisheries  are  the  activities 
most  representative  of  resource  use 
within  the  proposed  critical  habitat 
area.  However,  in  this  area,  these 
activities  are  not  contingent  on  warmer 
weather.  Shipping  vessel  traffic  lanes 
for  Boston  Harbor  are  used  throughout 
the  year  to  import  and  export  metal, 
sah,  fuel,  and  a  variety  of  c^er 
products.  Similarly,  the  commerdally 
important  fishing  grounds  on  Georges 
Bank  involve  year-round  vessel  traffic 
throughout  the  proposed  area.  The  most 
dominant  type  of  fishing  gear  used  in 
this  area  is  the  bottom  trawl.  It  is  not 
known  whether  the  bottom  trawl,  or 
other  types  of  fishing  gear,  have  an 
impact  on  the  whale's  habitat  Studies 
have  demonstrated  annual  variability  in 
the  location  and  depth  of  observed 
northern  ri^t  whale  feeding  in  the 
Great  South  Channel  (Kenney  1992). 
Commercial  fishing  in  this  area  uses 
gear  with  mesh  sizes  that  do  not  pose  an 
immediate  threat  to  the  whale's 
planktonic  food  supply  by  impingonant 
and  subsequent  depletion  from  the 
environment  In  addition,  groundfish 
trawling  has  been  excluded  from  the 
area  from  February  1  to  May  31  each 
year. 

For  the  Georgia  and  Fbrida  calving 
grounds,  vessel  traffic  and  fisheries 
continue  to  represent  the  activities  that 
characterize  the  area's  most 
concentrated  resource  use.  Within  the 
calving  grounds,  five  major  commercial 
shipping  ports  operate  in  the  vicinity  of 
the  proposed  critical  habitat 
Presumably,  the  majority  of  commercial 
fishing  vessels  that  use  the  inshore 
waters  to  harvest  shrimp  and  other 
conunercially  important  species  utilize 
these  and  other  neighboring  ports  as 
well.  Vessel  traffic  from  recreational 
boating  is  also  foirly  extensive.  It 
appears  that,  relative  to  the  proposed 
areas  in  Cape  Cod  Bay  and  the  Great 
South  Channel,  vessel  traffic,  is  the 
greatest,  in  this  proposed  critical  habitat 
area  during  northern  right  whale  high 
use  periods.  Although  designation  of 
critical  habitat  will  not  impact  the  level 
of  vessel  traffic  and  fisheries  that 
ciurently  utilize  the  area,  special 
management  consideration  may  be 
needed  to  ensure  maximum  net 
productivity  of  the  northern  ri^t  whale 
population. 


Other  activities  that  could  potantially 
alter  nortbem  right  whale  habitat  or 
harm  the  species  include  dredge  n>oU 
disposal,  municipal  and  industrial 
discharge,  and  mineral  ejqiloration. 
These  activities  will  still  require  section 
7  coDsultation.  Designation  of  critical 
habitat  in  defined  areas  will  help  ensure 
that  the  habitat  is  not  degraded,  or, 
particulariy  in  the  case  of  the 
northeast^n  areas,  that  food  sources  are 
not  appreciably  degraded  by  indirect 
activities.  Special  management 
considerations  for  these  activities  may 
include  a  monitoring  program  that 
could  be  utilized  to  provide  information 
relevant  to  potential  impacts  of  direct  or 
indirect  activities  on  the  marine  system 
that  provides  food  sources  for  northern 
right  whales. 

Expected  Impacts  of  Designating  as 
Critical  HabiUt 

Designation  of  critical  habitat  in  the 
proposed  areas  would  not  result  in 
immediate  and  mandatory  additional 
restrictions  on  use  of  the  area. 
Therefore,  direct  economic  impacts 
associated  with  designation  of  these 
areas  are  not  anticipated. 

Designation  of  critical  habitat  in  these 
areas  may  result  in  an  increase  in 
administrative  time  and  cost  to  Federal 
agencies  that  manage  projects  in  the 
designated  areas.  However,  these 
agencies  are  currenlly  required  to 
address  habitat  alteration  issues  in 
section  7  consultations,  and  as  a  result, 
any  increase  in  administrative  time  or 
cost  is  expected  to  be  minimal. 

Proposed  Critical  Habitat;  Fsianfiat 
Features 

Cape  Cod  Bay 

Cape  Cod  Bay  is  a  large  embaymoit 
on  the  U.S.  Atlantic  Ocean  off  of  the 
State  of  Massachusetts.  It  is  enclosed  on 
the  south  and  east  by  Cape  Cod  and  on 
the  west  by  the  Massachusetts  coastline. 
To  the  north,  the  bay  opens  to 
Massachusetts  Bay  and  the  Gulf  of 
Maine.  The  Bay  has  an  average  depth  of 
about  25  m,  and  a  maximum  depth  of 
about  65  m.  The  deepest  area  of  the  Bay 
is  in  the  northern  section  bordering 
Massachusetts  Bay  and  the  Gulf  of 
Maine.  Thermal  stratification  occurs  in 
the  Bay  during  the  summer  months. 
Surface  waters  typically  range  from  0  to 
19  °C  throughout  the  year.  Salinity  is 
fairly  stable  throughout  most  of  the  year 
at  around  31-32  [tarts  per  thousand. 
Much  of  the  bottom  is  comprised  of 
imconsolidated  sediments.  %rith  finer 
sediments  occurring  in  the  deeper 
waters  (Davis  1984).  In  shallow  areas,  or 
where  there  is  siiffidsnt  current, 
sedimeots  tend  to  be  coarser. 
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The  late-winter/early  spring 
zooplankton  faiina  of  Cape  Cod  Bay 
consista  primarily  of  copepods.  wmch 
are  represented  predominantly  by  two 
species,  Arcartia  clausi  and  A.  tonsa. 
SamplM  taken  in  the  daytime  indicated 
greater  densities  of  copepods  at  greater 
depths.  The  copepod  Calanus 
finmarchicus,  shown  to  be  an  important 
food  source  to  the  northern  right  whale, 
has  been  found  along  inshore  Cape  Cod 
waters  at  densities  of  100  individuals 
per  cubic  meter  from  approximately 
April  to  August.  Waters  in  the  Great 
South  Channel,  o^hore  of  Cape  Cod, 
have  been  found  to  support  greater 
numbers  of  C.  /fnnia/rnicus  (closer  to 
1,000  individuals  per  cubic  meter)  from 
approximately  April  to  December.  This 
species  is  usually  found  at  depths  of  3 
m  and  greater.  C.  finmarchicus  ranges 
from  as  far  north  as  Eastport,  Maine  and 
south  to  Cape  Hatteras,  North  Carolina. 

The  area  proposed  for  critical  habitat 
designation  is  bounded  by  the  following 
coordinates:  42'D4.8'  N,  70°10.0'  W; 
AZnr  N.  7(yi5'  W;  42n2'  N,  70»30'  W; 
41°46.8'  N.  TCSO'  W;  and  on  the  south 
and  east,  by  the  interior  margin  of  Cape 
Cod,  Massachusetts. 

Great  South  Channel 

The  Great  South  Channel  is  a  large 
funnel-shaped  bathymetric  feature  at  the 
southern  extreme  of  the  Gulf  of  Maine 
between  Georges  Bank  and  Cape  Cod, 
Massachusetts.  The  channel  is  bordered 
on  the  west  by  Cape  Cod  and  Nantucket 
Shoals  and  the  east  by  Georges  Bank.  To 
the  south,  the  channel  narrows  and  rises 
to  the  continental  shelf  edge  and 
deepsea  canyons.  To  the  north,  the 
channel  opens  in  to  Murray  and 
Wilkinson  Basins.  The  average  depth  is 
about  175  m,  with  a  maximum  depth  of 
about  200  m  to  the  north  near  Wilkinson 
Basin.  The  channel  becomes  thermally 
stratified  during  the  spring  and  summer 
months.  Surface  waters  typically  range 
from  3  to  17  't:  between  winter  and 
svunmer. 

Salinity  is  stable  throughout  the  year 
at  approximately  32-33  parts  per 
thousand  (Hopkins  and  Garfield  1979). 
Much  of  the  bottom  is  comprised  of 
silty,  sandy  sediments,  with  finer 
sediments  occurring  in  the  deeper 
waters. 

The  late-winter/early  spring  mixing  of 
wanner  shelf  waters  with  the  cold  Gulf 
of  Maine  water  funneled  through  the 
channel,  causes  a  drastic  increase  in 
primary  productivity  in  the  area.  The 
zooplankton  faima  found  in  these 
waters  are  typically  dominated  by 
copepods,  spedfic^y  C.  finmarchicus. 
Pseudocalanus  minutus.  Centropages 
typicus,  Centropages  hamatus,  and 
Metridia  lucens.  From  the  middle  of 


winter  to  early  summer.  C  fiiunarchicus 
and  P.  minutus  are  the  dominant 
spedes,  which  together  made  up 
between  60  and  90  percent  of  a  sample 
(Sherman  et  al.  1987).  In  late  spring  C. 
finmarchicus  alone  makes  up  60  to  70 
percent  of  all  sampled  copepods.  hi  the 
second  half  of  the  year,  both  species  of 
Centropages  dominate  the  waters, 
accounting  for  about  75  percent  of  all 
sampled  copepod  species.  Other 
abundant  taxa  are  euphaxisiids. 
drripede  larvae,  coelenterates. 
chaetognaths,  appendicularians  and 
pteropcds  (Sherman  et  al.  1987). 

The  area  proposed  for  critical  habitat 
designation  is  bounded  by  the  following 
coordinates:  41''40'  N,  69<'45'  W;  41''00' 
N,  69*»05'  W;  41»38'  N,  68»13'  W;  42''10' 
N,68»31'W. 

Coastal  Calving  Grounds  oCT  Georgia 
and  Florida 

The  proposed  critical  habitat  for  the 
southeastern  Atlantic  coast 
encompasses  coastal  waters  between 
31''15'  N.  (approximately  located  at  the 
mouth  of  the  Altamaha  River,  Georgia) 
and  30*15' N.  (approximately 
Jacksonville,  Florida)  from  the  coast  out 
to  15  nautical  miles  offshore;  and  the 
coastal  waters  between  30°15'  N.  and 
28''00'  N.  (approximately  Sebastian 
hilet,  Florida)  from  the  coast  out  to  5 
nautical  miles.  The  coastal  waters  off 
Georgia  and  Florida  have  an  average 
depth  of  about  30  m,  and  a  maximum 
depth  of  about  60  m.  The  deepest  area 
occurs  along  the  coast  of  Florida,  just 
south  of  Cape  Canaveral.  There  is  very 
little  information  on  seasonal  water 
temperature  and  salinity  range  for  this 
area,  although  it  is  expected  that 
temperature  and  salinities  would  be 
higher  than  northern  waters. 

Northern  Florida  is  a  transition  area 
separating  most  subtropical  and  mora 
temperate  species  of  southeastern 
marine  communities.  There  is  quite  a  bit 
of  seasonal  and  annual  variation  that 
occurs  in  this  area,  exhibited  by  large, 
cyclic  changes  in  abundance  and 
dominance  of  many  plankton  species,  hi 
fact,  changes  in  abimdance  from  year  to 
year  may  be  so  great  that  monitoring 
studies  conducted  for  only  1  or  2  years 
may  not  be  sensitive  enough  to  assess 
the  temporal  variabiUty  of  the  plankton 
community.  Currently,  there  is  little 
information  available  that  describes  the 
coastal  marine  plankton  in  this  area. 
However,  the  recorded  preferred  food  of 
the  northern  right  whale,  C. 
finmarchicus,  does  not  occur  in  these 
waters. 

The  three  areas  described  above 
represent  80  to^  percent  of  the 
nothem  right  whale  sightings  within  the 
described  essential  habitat. 


Public  ConuneDts  Solicited 

NMFS  is  solidthig  information, 
comments  or  recommendations  on  any 
aspect  of  this  proposed  rule  from  the 
pubhc.  concerned  government  agendas, 
the  sdentific  community,  industry, 
private  interests,  or  any  other  interested 
party.  NMFS  will  consider  all  comments 
received  by  the  date  spedfied  (see 
DATES)  in  reaching  a  final  dedsion. 

Qaasification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  The  regulations  are  not  likely  to 
result  in  (1)  an  annual  effed  on  the 
economy  of  $100  milUon  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agendes,  or  geographic  regions;  or  (3)  a 
significant  adverse  effed  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  economic  impacts  spedfically 
resulting  from  the  designation  of  critical 
habitat,  above  the  impacts  attributable 
to  listing  the  spedas  from  other 
authorities,  are  expeded  to  be  minimal. 
The  General  Counsel  of  the  Department 
of  Commerce  has  certified  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impad  on 
a  substantial  number  of  small  entities  as 
described  in  the  Regulatory  Flexibility 
Ad;  therefore,  a  regulatory  flexibiUty 
analysis  is  not  required. 

This  proposed  rule  does  not  contain 
colledion-of-information  requirements 
for  purposes  of  the  Paperwork 
Reduction  Ad. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
suffident  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

The  Assistant  Administrator  has 
determined  that  the  proposed 
designation  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  Coastal  Zone  Management 
Programs  of  the  States  of  Massachusetts, 
Georgia,  and  Florida.  This 
determination  has  been  submitted  for 
review  by  the  responsible  state  agendes 
under  section  3.7  of  the  Coastal  Zone 
Management  Ad. 

NOAA  Administrative  Order  216-6 
states  that  critical  habitat  designations 
under  the  ESA,  generally,  are 
categorically  exduded  from  the 
requirement  to  prepare  an 
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environmental  assessment  or  an 
environmental  impact  statement. 
However,  in  order  to  more  clearly 
evaluate  the  minimal  impacts  of  the 
proposed  critical  habitat  designation, 
Miff's  has  prepared  an  environmental 
assessment.  Copies  of  the  assessment 
are  available  on  request  (see  FOR 
FURTHER  MFORtMTION  CONTACT). 
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List  of  Subjects  in  SO  CFR  Part  226 

Endangered  and  threatened  species. 

Dated:  May  14, 1993. 
Nancy  Fostar. 
Acting  Assistant  Administrator  for  Fisheries. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  226  is  proposed 
to  be  amended  as  follows: 


PART  226— DESK5NATED  CRtTICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1533. 

2.  A  new  §  226.13  is  added  to  subpart 
B  to  read  as  follows: 


1226.13 

gtaeialls). 


NorthMD  RigM  Whale  (Eubaleena 


(a)  Cape  Cod  Bay,  Massachusetts— 
The  area  bounded  by  42'04.8'  N,  70'15' 
W;  42''12'  N,  70«"15'  W;  42"»12'N;  70''30' 
W;  41»46.8'  N;  rO'SC  W;  and  on  the 
south  and  east  by  the  interior  shore  line 
of  Cape  Cod.  Massachusetts. 

(b)  Great  South  Channel— The  area 
bounded  by  41*'40'  N;  69''45'  W;  41»00' 
N;  69»05'  W;  41»38'  N;  68»13'  W;  and 
42n0'N;68''31'W. 

(c)  Southeastern  United  States— The 
coastal  waters  between  31°15'  N.  and 
SO'IS'  N.  from  the  coast  out  15  nautical 
miles;  and  the  coastal  waters  between 
30»15'  N.  and  28*00'  N.  from  the  coast 
out  5  nautical  miles. 

(FR  Doc  93-11915  FUed  5-14-93;  5:06  pmj 
MLUNQ  COM  m^-t>^ 
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section. 


DEPARTMENT  OF  COMMERCE 

Foralgrt-Trade  Zoom  Board 
[Dockal  18-«3] 

Foreigrv-Trad*  Zona  61— San  Juan,  PR; 
Application  for  Subzona,  Sterling 
Ptuirmacautlcal  Plant.  Barcoioneta,  PR 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Puerto  Rico  Commercial 
and  Farm  Credit  and  Development 
Corporation,  grantee  of  FTZ  61, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  facility  of  Sterling 
Pharmaceuticals,  Inc.  (Sterling) 
(subsidiary  of  Sterling  Winthrop.  Inc./ 
Eastman  Kodak  Company)  in 
Barceloneta,  Puerto  Rico,  adjacent  to  the 
San  Juan  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  May  12. 1993. 

Sterling  Winthrop  is  a  global 
pharmaceutical  firm  whose  primary 
product  lines  include:  Diagnostic 
imaging  agents,  hormonal  products, 
cardiovasculars,  analgesics. 
antihistamines  and  muscle  relaxants.  In 
1991,  Sterling  Winthrop  and  Elf  Sanofi. 
a  French  pharmaceutical  and  health 
care  products  company,  formed  the 
Sanofi  Winthrop  alliance  to  jointly 
develop,  manufacture  and  market 
products  worldwide.  This  proposal  is 
part  of  an  overall  company  co£t 
reduction  effort.  (Applications  for 
subzone  status  are  also  being  submitted 
for  plants  in  McPherson.  Kansas; 
Rensselaer,  New  York;  and  Des  Plaines. 
Illinois.) 

StwUng's  Puerto  Rico  plant  (53.4 
acres,  8  bldgs.)  is  located  at  Route  140, 
Km.  64.4,  30  miles  west  of  San  Juan. 
The  Cacilities  (520  employees)  are  used 
to  produce  bulk  pharmaceutical 
chemicals,  and  prepared  prescription 


and  over-the-counter  pharmaceutical 
products  including  diagnostic  imaging 
agents,  analgesics  and  antihistamines. 
Ine  diagnostic  imaging  agents  which 
include  "Omnipaque",  "Visapaque", 
and  "Omniscan"  constitute  most  of 
current  production.  Foreign-sourced 
materials  will  account  for.  on  average. 
50  percent  of  the  finished  products' 
value  and  include  the  following  specific 
ingredients:  lohexol,  Gadodiamide, 
lodixinol.  Cloropaopanedial  and 
Dichloroquinoline.  General  categories 
include  the  following  materials  and 
their  derivatives:  Hydrocarbons, 
alcohols,  phenols,  ethers,  epoxides, 
acetals,  aldehydes,  ketone  function 
compounds,  mono-  and  polycarboxylic 
acids,  phosphoric  esters,  amine-, 
carboxymide,  nitrile-  and  oxygen- 
function  compounds,  heterocyclic 
compounds,  sulfonamides,  vitamins, 
hormones,  sugars,  antibiotics,  gelatins, 
enzymes,  medicaments,  and 
pharmaceutical  products.  Some  9 
percent  of  the  products  are  exported. 

Zone  procedures  would  exempt 
Sterling  from  Customs  duty  payments 
on  foreign  materials  used  in  production 
for  export.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rates  that  apply  to  the  finished 
products  (duty-free  to  16.2%,  with  most 
falling  in  the  3.9%-6.9%  range).  The 
duty  rates  on  foreign-sourced  items 
range  from  duty-free  to  23.5  percent 
(weighted  average— 13  percent).  The 
application  indicates  that  zone  savings 
will  help  improve  the  plant's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  bom 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  19. 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
IS-day  period  (to  August  2. 1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  pubhc  inspection  at  eadi  of  the 
following  locations: 

Office  of  the  District  Director,  U.S. 
Department  of  Commerce,  room  G-55, 


Federal  Building,  Chardon  Avenue, 
San  Juan.  Puerto  Rico  00918. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  room  3716. 
14th  k  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20230. 

Dated:  May  13. 1993. 
John  J.  Da  Pools,  |r.. 

Executive  Secretary. 

(FR  Doc  93-11885  Filed  5-18-93;  S:4S  am] 
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Intamatlonai  Trade  Admlnlatratlon 
[A-621-804] 

Notice  of  Final  Determination  of  Salea 
at  Leaa  Than  Fair  Value:  Ferroallicon 
From  the  Ruaaian  Federation 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  19, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone  (202)  482-0371. 

Final  Determination 

The  Department  of  Commerce  ("the 
Department")  determines  that 
ferrosilicon  from  the  Russian  Federation 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  ("the  Act")  (19 
U.S.C.  1673d).  The  Department  also 
determines  that  critical  circumstances 
exist  with  respect  to  imports  of 
ferrpsilicon  from  the  Russian 
Federation.  The  estimated  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  our 
affirmative  preliminary  determination 
on  December  29. 1992  (57  FR  61876), 
the  following  events  have  occurred. 

On  December  24,  1992  (58  FR  79, 
January  4, 1993),  we  preUminarily 
found  affirmative  critical  circumstances 
with  respect  to  imports  of  ferrosilicon 
ftxjm  the  Russian  Federation. 
Accordingly,  we  instructed  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  ferrosilicon  bom  the  Russian 


Federation  from  September  30, 1992,  a 
date  90  days  prior  to  the  date  of 
publication  of  the  notice  of  preliminary 
determination  in  the  Fedenu  Register. 

On  January  8, 1993,  we  received  a 
letter  stating  that  petitioners  do  not 
request  a  hearing  in  this  investigation 
nor  in  the  recently  completed 
investigations  of  ferroeilicon  from 
Kazakhstan  and  Ukraine  luiless  another  ' 
interested  party  submits  such  a  request. 
As  we  did  not  receive  such  a  request  on 
behalf  of  any  other  interested  party  in 
the  Russian  investigation,  no  hearing 
was  held. 

On  March  1, 1993,  we  received  a 
request  from  the  Government  of  the 
Russian  Federation  to  extend  the 
deadline  for  the  final  determination  in 
order  to  allow  the  Department  sufficient 
time  to  consider  additional  information 
on  the  record  of  the  investigation.  On 
March  3, 1993,  we  received  a  letter  from 
petitioners  opposing  the  extension 
request  filed  on  behalf  of  the 
GcVemment  of  the  Russian  Federation. 
On  March  3, 1993,  we  postponed  the 
final  detennination,  in  accordance  with 
19  CFR  353.20(b),  until  not  later  than 
May  13. 1993  (58  FR  13050,  March  9, 
1963). 

On  March  29, 1993,  we  received  a 
draft  suspension  agreement,  submitted 
on  behalf  of  exporters  of  ferrosilicon 
from  the  Russian  Federation.  However, 
no  mutually  acceptable  agreement  was 
reached  by  the  initialing  deadline  of 
April  13,  1993. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
December  1, 1991,  through  May  31, 
1992. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  ferrosilicon,  a  ferroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  tho  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  es  an 
inoculant. 

FerrosiUcon  is  differentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimum  oimensions  of 
the  lumps  of  ferrosilicon  foimd  in  a 


given  shipment.  Ferrosilicon  grades  are 
defined  bv  the  {wrcentages  by  weight  of 
contained  siUcon  and  otoer  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalcium  siUcon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
these  investigations.  Calcium  silicon  is 
an  alloy  containing,  by  weight,  not  more 
than  five  percent  iron,  60  to  65  percent 
silicon  and  28  to  32  percent  calcium. 
Ferrocalcium  silicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  60  to  65  percent  siUcon, 
and  more  than  10  percent  caldum. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium. 

Ferrosilicon  is  classifiable  under  the 
following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7202.21.1000, 
7202.21.5000.  7202.21.7500, 
7202.21.9000,  7202.29.0010.  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  Our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Class  or  Kind  Allegation 

We  received  a  request  from  Societe 
Anonyme  des  Minerais  and  Minerals 
U.S.  Inc.  (Minerais),  a  Luxembourg 
corporation  engaged  in  the  marketing 
and  distribution  of  ferro-alloys,  ores  and 
metals,  and  its  U.S.  subsidiary,  that  the 
Department  identify  two  separate 
classes  or  kinds  of  merchandise:  (1) 
Ferrosilicon  with  a  siUcon  content  of  55 
percent  siUcon  or  less  (FeSi  50)  and  (2) 
ferrosilicon  containing  more  than  55 
percent  silicon  (FeSi  75).  Minerais 
alleged  that  if  two  classes  or  kinds  of 
merchandise  were  identified,  petitioners 
would  not  have  standing  with  respect  to 
low  siUcon  content  ferrosiUcon. 
Petitioners  submitted  comments  in 
opposition  to  Minerals'  request.  For  the 
reasons  set  forth  in  our  response  to 
Interested  Party  Comment  2  in  the  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Ferrosilicon  from 
Kazakhstan  and  Ukraine  (Final 
Determination:  Ferrosilicon  from 
Kazakhstan)  (58  FR  13050.  March  9. 
1993).  we  have  determined  that  the 
merchandise  subject  to  this 
investigation  constitutes  one  class  or 
kind  of  merchandise. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 


use  of  best  information  available  (BIA) 
is  appropriate  for  sales  of  the  subject 
merchandise  in  the  Russian  FederaUon 
investigation.  In  deciding  to  use  BIA, 
section  776(c)  providrnthat  the 
Department  may  take  into  account 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
As  detailed  below,  exporters  of 
ferrosiUcon  from  the  Russian  Federation 
did  not  adequately  respond  to  the 
Department's  requests  for  information. 

The  Russian  Federation  is  a  non- 
market  economy  (NME)  country  in 
accordance  with  section  773(c)  of  the 
Act.  Therefore,  we  require  that  the 
Government  of  the  Russian  FederaUon 
provide  informaUon  to  the  Department 
on  behalf  of  all  producers  and  exporters 
within  the  Russian  FederaUon, 

As  detailed  in  the  preliminary 
determinaUon.  the  Department  made 
numerous  attempts  to  obtain 
quesUonnaire  responses  from  the 
Government  of  the  Russian  FederaUon. 
We  have  granted  every  possible 
extension  of  Ume  to  give  the 
Government  of  the  Russian  Federation 
sufficient  opportunity  to  provide  the 
information  requested.  We  soUcited 
factors  of  production  information  both 
as  part  of  the  original  questionnaire 
(section  D)  and  in  a  cost  of  production 
(COP)  quesUonnaire.  We  did  not  receive 
factors  of  production  information  frt>m 
any  p>arty  in  the  Russian  Federation. 

Consequently,  because  the 
information  requested  was  not  provided 
we  based  our  determinaUon  in  this 
investigation  on  BIA.  As  BLA.  we  used 
the  highest  margin  listed  in  the  notice 
of  initiation  for  this  investigation,  which 
was  based  on  the  petition. 

Minerais 

As  detailed  in  the  preUminary 
determination,  Minerais  entered 
questionnaire  responses  onto  the  record 
of  the  Russian  investigation.  Minerals' 
responses,  however,  were  originally 
submitted  in  the  recently  completed 
investigation  of  ferrosilicon  from 
Kazakhstan.  Minerais  purchased 
ferrosilicon  from  Promsyrioimport.  the 
primary  exporter  of  the  subject 
merchandise  bom  the  former  Soviet 
Union  to  the  United  States  during  the 
period  of  investigation,  then  exported 
the  merchandise  to  its  U.S.  affiUate. 
Minerais  claimed  that  because  it  acted 
as  an  independent  reseUer  in  an 
intermediate  country,  foreign  market 
value  (FMV)  should  be  based  on 
Minerals'  sales  in  third-country  markets, 
not  on  a  factors  of  production  analysis. 
Minerais  claims  that  it  should  be  treated 
as  the  respondent  in  the  Russian 
investigation  and  that  the  failure  of  the 


29194 


Federal  Regijter  /  Vol.  58.  No.  95  /  Wednesday,  May  19,  1993  /  Notices 


Govemmant  of  Russia  to  respond  to 
requests  for  information  should  not 
ailect  ttia  analysis  of  Minerals'  sales. 

We  determine  that  Minerals  does  not 
qualify  as  an  intermediate  country 
reseller  under  section  773(f)  of  the  Act. 
and  hence,  is  not  a  respondent  in  this 
case.  We  have  received  InsufBdent 
information  about  the  production,  sale, 
and  export  of  ferrosilicon  in  the  Russian 
Federation.  In  particular,  we  received 
no  information  regarding  whether 
producers  had  knowledge  of 
destination.  Therefore,  Minerals  cannot 
be  considered  either  an  intermediate 
country  reseller  or  a  "trading  company" 
for  purposes  of  calculating  less  than  fair 
value  (LTFV)  margins  for  exports  from 
the  Russian  Federation  to  the  United 
States.  See  Interested  Party  Comment  4 
of  Final  Determination:  Ferrosilicon 
from  Kaiakhstan  (58  FR  13050,  March 
9, 1993). 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
ferrosilicon  from  the  Russian  Federation 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  FMV,  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  BIA,  which  was 
information  supplied  by  petitioners. 
Petitioners  based  their  estimate  of  USP 
on  the  average  U.S.  f.o.b.  import  value 
of  ferrosilicon  from  the  former  Union  of 
Soviet  Socialist  Republics  (U.S.S.R.)  for 
the  period  September  1991  to  February 
1992.  The  available  import  statistics  did 
not  differentiate  imports  from  the 
former  republics  of  the  U.S.S.R. 

Ferroaiiicon  was  sold  through  the 
same  centralized  exporting  company. 
All  ferrosilicon  exported  from  the 
Russian  Federation  was  priced  for 
export  by  Promsyrioimport.  Thus,  the 
Customs  value  shown  for  imports  from 
these  coimtries  reflected  the  prices 
actually  paid  for  ferrosilicon  sold  for 
exportation.  Petitioners  made  no 
adjustments  to  the  estimated  USP 
because  they  stated  that  they  were 
unable  to  obtain  information  regarding 
foreign  transportation  costs. 

Foreign  Maiiet  Value 

We  based  FMV  on  BIA,  which  was 
information  provided  by  the  petitioner. 
Petitioners  contend  that  the  FMV  of 
Russian-produced  imports  subject  to 
this  investigation  must  be  determined  in 
accordance  with  section  773(c)  of  the 
Act,  which  concerns  ^4ME  countries.  In 
accordance  with  section  771(18HC)  of 
the  Act,  any  determination  that  a  foreign 
country  has  at  one  time  been  considered 


an  NME  shall  remain  in  efliact  until 
revoked.  This  presumption  covers  the 
geographic  area  of  the  former  U.S.S.R., 
each  part  of  which  retains  the  previous 
NME  status  of  the  former  U.S.S.R. 
Therefore,  the  Russian  Federation  will 
continue  to  be  treated  as  an  NME  until 
this  presumption  is  overcome  (see 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Uranium  from 
Kazakhstan,  Kyrgyxstan.  Russia, 
Tajikistan,  Ulaaine  and  Uzbekistan,  57 
FR  23380  Qune  3, 1992))  (final 
determinations  have  not  been  reached 
in  these  investigations  because  they 
have  been  suspended  under  suspension 
agreements). 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  the  factors  of 
production  for  AIMCOR,  a  U.S. 

firoducar  of  ferrosilicon.  In  valuing  the 
actors  of  production,  petitioners  used 
Mexico  as  a  surrogate  country.  For 
purposes  of  the  initiation,  we  accepted 
Mexico  as  having  a  comparable 
economy  and  being  a  significant 
producer  of  comparable  merchandise, 
pursuant  to  section  773(c)(4)  of  the  Act. 
Petitioners  used  AIMCOR's  factors  for 
raw  material  and  processing  material 
inputs,  electricity,  and  labor.  The  raw 
material,  energy  and  labor  fectors  for 
producing  ferrosilicon  are  based  on 
AIMCOR's  actual  experience  from 
October  1990  through  September  1991. 
Overhead  expenses  are  expressed  as  a 
percentage  of  the  cost  of  manufecture  as 
experienced  by  AIMCOR. 

Petitioners  based  labor  and  electricity 
values  on  1990  wage  rates  and  1991 
energy  rates  in  Mexico.  Petitioners 
based  the  value  of  raw  material  costs  for 
steel  scrap,  quartzite,  coke,  bituminous 
coal  and  charcoal  on  1991  f.a.s.  export 
values  frt)m  the  United  States  to  Mexico. 
Petitioners  added  an  amount  for  foreign 
inland  freight  expense  to  Mexico  for 
these  raw  materials.  Petitioners  based 
the  value  of  raw  material  costs  of 
electrode  paste  on  a  delivered  import 
price  from  Brazil  to  Mexico.  Petitioners 
based  raw  material  costs  for  diesel  oil. 
woodchips,  water  and  other  processing 
materials  on  its  own  average  costs  from 
October  1990  through  September  1991. 

Pursuant  to  section  773(e)(1)  of  the 
Act,  petitioners  added  the  statutory 
minima  of  10  percent  for  general 
expenses  and  eight  percent  for  profit, 
and  an  amount  for  snipment 
preparation. 

Critical  Circumstances 

Petitioners  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  ferrosilicon  from  the  Russian 
Federation.  Section  735(a)(3)  of  the  Act 
provides  that  critical  circumstances 
exist  when: 


(A)(i)  There  is  a  history  of  diuiping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  or  merchandise  which  is 
the  aubiect  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  foir  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise        • 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  criterion  (A)(i),  above,  we 
normally  consider  whether  there  has 
been  an  antidumping  order  in  the 
United  States  or  elsewhere  on  the 
subject  merchandise  in  determining 
whether  there  is  a  history  of  dumping. 
Regarding  criterion  (A)(ii)  above,  we 
normally  consider  margins  of  25  percent 
or  more  in  the  case  of  purchase  price, 
and  15  percent  or  more  in  the  case  of 
exporter  sales  price,  comparisons 
sufficient  to  impute  knowledge  of 
dumping.  Since  the  dumping  margins 
for  all  exporters  of  ferrosilicon  from  the 
Russian  Federation  are  in  excess  of  25 
percent,  we  can  impute  Imowledge 
under  section  73S(aK3)(A)(il)  of  the  Act. 

Regarding  criterion  (B)  above,  because 
we  did  not  receive  adequate 
questionnaire  responses  from  any  party 
in  the  Russian  Federation,  we  determine 
that  imports  were  massive  over  a 
relatively  short  period  of  time  based  aa 
BIA.  Accordingly,  we  determine  that 
critical  circumstances  exist  in  this 
investigation. 

Standing  Allegation 

We  received  a  letter  bom  Keokuk 
Ferro-Sil,  Inc.  (Keokuk),  an  Iowa- 
producer  of  50  percent  ferrosilicon, 
stating  opposition  to  the  antidumping 
investigation  of  ferrosilicon  from  the 
Russian  Federation.  We  have  considered 
all  of  the  information  provided,  and  the 
written  comments  filed  by,  Keokuk, 
petitioners  and  Minerals.  We  have 
determined  that  Keokuk  has  provided 
insufficient  evidence  to  demonstrate 
tliat  petitioners  are  not  filing  on  behalf 
of  the  domestic  industry.  For  further 
discussion,  see  Interested  Party 
Comment  1  Final  Determination: 
Ferrosilicon  from  Kazakhstan  (58  FR 
13050,  March  9, 1993). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sections 
735(c)(4)(A)  of  the  Act.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
ferrosilicon  from  the  Russian  Federation 
as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
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are  entered,  or  withdrawn  bom 
warahouM.  for  consumption  on  or  after 
September  30, 1992,  which  is  90  days 
prior  to  December  29, 1992,  the  date  of 
publication  of  the  preliminary 
determination.  The  Customs  Swvice 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  amoimt  by  which 
the  foreign  market  value  of  the  subfect 
merchandise  exceeds  the  United  States 
price  as  shown  below  for  the  Russian 
Federation.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margin  is  as  follows: 
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rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  cnly 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  pubUshed 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d{d))  and  19  CFR 
353.20(a)(4). 

Detod:  May  13, 1993. 
)oMpk  A.  Spatrini. 

Acting  Assittant  Secretary  for  Import 

Administration. 

[FR  Doc  93-11886  Filed  5-18-03;  8:45  am] 

BtujNQ  oooc  Mia-oa-r 

[A-63)-4M] 

PostpooMfMnt  of  PraNnUnary 
Antidumping  Duty  Oatarminatlon: 
Cartaln  Forgad  Stainleaa  Stael  Flartgaa 
From  India 

AQEMCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECUVE  DATE:  May  19,  1993. 
FOR  FUirmER  a^FORMATKM  CONTACT: 
Mary  Jenkins.  Office  of  Antidumping 
Investigations.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 


Washington,  DC  20230,  at  (202)  482- 
1756. 

postponement:  On  May  10, 1993,  we 
received  a  letter  from  nowlina  Division, 
Markovitz  Enterpiises,  Geriin, 
Incorporated,  Ideal  Forging  Corporation 
and  Maass  Flange  Corporation, 
petitioners  in  Lbds  investigation, 
requesting  that  the  Department 
postpone  the  preUminary  determination 
in  accordance  with  section  733(cKl)  of 
the  Tariff  Act  of  1930  (the  Act),  as 
amended  (19  U.S.C.  1673b(c)(l)).  We 
find  no  compelling  reasons  to  deny  the 
request  and  are,  accordingly,  postponing 
the  date  of  tlie  preliminary 
determination  until  July  29, 1993. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19 
C.F.R.  353.15(d). 

Dated:  May  13. 1993. 
JoMph  A.  Spstrioi, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-11887  Filed  5-18-93;  8:45  am] 

BIUJNQ  COOC  3610-Oa-r 


(A-351-821,  A-122-824,  A-6at-B30,  and  A- 
274-M1] 

Initiation  of  Antidumping  Duty 
Investigations:  Steel  Wire  Rod  From 
Brazil,  Canada,  Japan,  and  Trinidad 
arKi  Tobago 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Apple  or  David  J.  Goldberger, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  1  i\h  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230;  telephone:  (202)  482-1769  or 
(202)  482-4136,  respecUvely. 

Initiation  of  Investigations 

The  Petitions 

On  April  23, 1993,  we  received 
petitions  filed  in  proper  form  by  the 
Connecticut  Steel  Corp.,  Georgeton-n 
Steel  Corp.,  Keystone  Steel  ft  Wire  Co.. 
North  Star  Steel  Texas.  Inc.,  and  Raritan 
River  Steel  Co.  (petitioners).  At  the 
request  of  the  Department  of  Commerce 
(the  Department),  petitioners  filed 
several  supplements  to  the  petitions  to 
correct  methodological  errors  and 
support  the  data  presented.  In 
accordance  with  19  CFR  353.12, 
petitioners  allege  that  steel  wire  rod 
(SWR)  from  Brazil  (Raritan  River  Steel 
Co.  is  not  included  as  a  petitioner  in  the 
Brazilian  allegation).  Canada,  Japan 


(Georgetown  Steel  Corp.  is  not  included 
as  a  petitioner  in  the  Japanese 
allegation),  and  Trinidad  and  Tobago 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  lass  than  fair  value 
within  the  meaning  of  section  731  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  that  these  imports  are  materially 
injiuing,  or  threaten  material  infury  to. 
a  U.S.  industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties,  as  defined  under 
section  771{9)(C)  of  the  Act,  and 
because  the  petition  is  filed  on  behalf  of 
the  U.S.  industry  producing  the  product 
subject  to  these  investigations.  If  any 
interested  party,  as  described  under 
paragraphs  (C).  (D).  (E).  or  (F)  of  section 
771(9)  of  the  Act.  %vishes  to  register 
support  for.  or  opposition  to.  &is 
petition,  it  should  file  a  written 
notification  with  the  Acting  Assistant 
Secretary  for  Import  Administration. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations  are  hot-rolled  carbon  steel 
and  alloy  steel  wire  rod.  in  coils,  of 
approximately  round  cross  section, 
between  0.20  and  0.75  inches  in  solid 
cross-sectional  diameter.  Excluded  from 
the  scope  of  these  investigations  are 
free-machining  steel  containing  0.03% 
or  more  of  lead.  0,05%  or  more  of 
bismuth,  0.08%  or  more  of  sulfur,  more 
than  0.4%  of  phosphorus,  more  than 
0.05%  of  selenium,  and/cr  more  than 
0.01%  of  tellurium.  Excluded  as  well 
are  stainless  steel  rods,  tool  steel  rods, 
ft'ee-cutting  steel  rods,  resulfurized  steel 
rods,  ball  bearing  steel  rods,  high-nickel 
steel  rods,  and  concrete  reinforcing  bars 
and  rods. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.31.3000,  7213.31.6000, 
7213.39.0030,  7213.39.0090, 
7213.41.3000,  7213.41.6000. 
7213.49.0030,  7213.49.0090, 
7213.50.0020,  7213.50.0040, 
7213.50.0080,  7227.90.6000.  and 
7227.90.6050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  tliese  investigalions  is 
dispositive. 

United  States  Price  and  Foreign  Matiet 
Value 

Brazil 

Petitioners  based  United  States  Price 
(USP)  on  information  obtained  through 
their  own  business  activity.  This 
information  included  dehvered  prices  of 
SWR  to  imrelated  U.S.  customers. 
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Petitioners  cakiilated  USP  by 
subtracting  movement  charges  and  U.S. 
customs  duties.  Petitioners  adjusted 
movement  charges  incurred  in  Brazil  to 
account  for  the  difference  between  the 
time  periods  of  the  U.S.  price  and  the 
quoted  movement  charges.  U.S.  import 
statistics  were  used  to  estimate  ocean 
freight  and  marine  insurance  charges. 

Foreign  Market  Value  (FMV)  was 
based  on  home  market  price  quotes  for 
similar  merchandise,  exclusive  of 
indirect  taxes,  obtained  by  an  industry 
consultant.  Petitioners  adjusted  the 
price  quotes  to  account  for  the 
difforenoe  between  the  time  periods  of 
the  U.S.  and  home  market  prices. 
Petitioners  calc\ilated  FMV  by 
subtracting  movement  changes,  value 
added  taxes,  and  a  cash  discoimt.  FMV 
was  converted  to  U.S.  dollars  using  the 
exchange  rate  for  the  time  period  of  the 
U.S.  price.  Petitioners  also  made  a 
circumstance  of  sale  adjustment  for 
credit  expense.  No  information 
regarding  a  difference  in  merchandise 
adjustment  (difoiier)  was  available  to 
petitioners.  However,  petitioners  stated 
that  the  U.S.  SWR  grade  was  more 
expensive  to  produce  than  the  home 
market  grade;  therefore,  making  the 
comparison  without  a  difrner  would  not 
overestimate  the  alleged  dumping 
margin.  In  accordance  with  Final 
Resuhs  of  Antidumping  Duty 
Administrative  Review:  Gray  Portland 
Cement  and  Clinker  from  Mexico,  58  FR 
25803  (April  28, 1993)  [h4exjcait 
Cement),  petitioners  calculated  the 
amount  of  indirect  taxes  which  would 
be  appUcable  to  home  market  sales, 
except  for  the  IPI  (Tax  on  Industrialized 
Products),  and  added  the  resulting 
amount  to  both  USP  and  FMV. 
Petitioners  did  not  adjust  for  the  IPI 
because  they  were  unable  to  find 
information  on  the  IPI  rate  for  this 
product. 

The  dumping  margin  of  SWR  from 
Brazil  alleged  by  petitioners  is  30.67%. 

Canada 

Petitionws  based  USP  information 
obtained  through  their  o%vn  business 
activity.  This  information  included 
delivered  prices  of  SWR  to  unrelated 
U.S.  customers.  Petitioners  calculated 
USP  by  subtracting  movement  charges 
and  U.S.  customs  duties. 

FMV  was  based  on  home  market  price 
quotes  for  identical  merchandise, 
exclusive  of  value-added  tax  (VAT). 
Petitioners  calculated  FMV  by 
subtracting  movement  charges,  and 
converted  the  prices  to  U.S.  dollars 
using  the  contemi>oraneous  exchange 
rates  found  in  the  U.S.  Customs 
Bulletin.  Petitioners  also  made  a 
circumstance  of  sale  adjustment  for 


diffarences  in  credit  expenses.  In 
accordance  %vith  Mexican  Cement. 
petitioners  calctdated  the  amount  of 
VAT  which  would  be  applicable  to 
home  market  sales  and  added  the 
resulting  amount  to  both  USP  and  FMV. 

The  range  of  dumping  margins  of 
SWR  from  Canada  based  on  a  price-to- 
price  comparison  of  USP  to  FMV 
alle^  by  petitioners  is  13.65%  to 
34.82%. 

Japan 

Petitioners  based  USP  on  information 
obtained  through  their  own  business 
activity  and  that  of  another  U.S. 
produce,  who  is  not  a  petitioner.  This 
information  included  delivered  prices  to 
unrelated  U.S.  customers.  Petitioners 
calculated  USP  by  subtracting  for  ocean 
freight,  marine  insurance,  wharfage  and 
loadOng  charges  incurred  in  Japan,  U.S. 
customs  duties  and  unloading  fees,  and 
U.S.  inland  freight.  U.S.  import  statistics 
were  used  to  estimate  ocean  freight  and 
marine  insurance  charges. 

FMV  was  based  on  price  quotes  for 
the  most  similar  grade  of  SWR, 
exclusive  of  consumption  tax,  from  the 
same  producer  from  whom  U.S.  pricing 
information  was  obtained.  Petitioners 
provided  delivered  prices  in  Japanese 
yen  and  converted  the  prices  to  dollars 
using  the  contemporaneous  exchange 
rate  found  in  the  U.S.  Customs  Bulletin. 
Based  on  information  received  from  a 
trade  consultant,  petitioners  subtracted 
amounts  for  foreign  inland  freight, 
insurance  and  unloading  charges,  and 
made  a  circumstance  of  sale  adjustment 
for  credit  expenses.  No  information 
regarding  a  difmer  was  available  to 
petitioners.  However,  petitioners  stated 
that  they  do  not  believe  the  absence  of 
a  difmer  significantly  affects  the  alleged 
dumping  margins.  Our  analysis 
indicates  that  the  products  differ  only 
slightly  with  respect  to  grade.  In 
accordance  with  Mexican  Cement, 
petitioners  calculated  the  amount  of 
consumption  taxes  which  would  be 
applicable  to  home  market  sales  and 
added  the  resulting  amount  to  both  USP 
and  FMV. 

The  range  of  dumping  margins  of 
SWR  from  Japan  alleged  by  petitioners 
is  24.71%  to  54.65%. 

Trinidad  and  Tobago 

Petitioners  based  USP  on  information 
obtained  through  their  own  business 
activity.  This  information  included 
delivered  prices  of  SWR  to  imrelated 
U.S.  customers.  Petitioners  calculated 
USP  by  subtracting  movement  charges 
and  customs  duties,  and  used  U.S. 
import  statistics  to  estimate  ocean 
freight  and  marine  insurance  charges. 


Petitioners  were  unable  to  obtain  a 
home  market  price  quote  from  Trinidad 
and  Tobago,  and  instead  used 
constructed  value  as  the  basis  for  FMV. 
Petitioners  based  on  the  constructed 
value  on  costs  of  a  domestic  mill  having 
a  production  process  similar  to  that  of 
the  Trinidadian  producer.  Petitioners 
then  added  selling,  general  and 
administrative  expenses,  based  on  a 
U.S.  Government  report  of  the 
Trinidadian  producer's  experience,  and 
the  statutory  minimum  for  profit  to 
compute  the  constructed  value. 
Petitioner's  cost  information  was 
corrected  to  reflect  cost  factors  and 
amounts  reported  in  their  May  7, 1993, 
submission,  iinsupported  costs  and 
expenses  were  removed,  and  financial 
expenses  were  added. 

The  alleged  dumping  margin  of  SWR 
from  Trinidad  and  Tobago  based  on  a 
comparison  of  price  to  constructed 
value,  after  the  Department's  revisions, 
is  31.83%. 

Allegations  of  Home  Market  or  Third 
Country  Sales  Below  Cost  of  Production: 
Canada  and  Trinidad  and  7*o6ago 

Petitioners  allege  that  specific 
potential  respondents  in  tne  Canadian 
investigation  are  selling  the  subject 
merchandise  in  the  home  market  at 
prices  below  their  costs  of  production. 
These  allegations  are  based  on  a 
comparison  of  company-specific  home 
market  prices  with  the  cost  of 
production  (COP).  COP  was  based  on 
the  COP  of  a  comparable  U.S.  producer 
adjusted  for  known  differences  in  the 
country  of  production,  and/or  company 
specific  information,  and  on  the 
company's  financial  statements,  when 
applicable. 

Based  on  the  information  presented, 
we  have  reason  to  believe  or  suspect 
that  the  home  market  sales  of  the 
following  Canadian  producers  are  being 
made  at  less  than  COP:  Ivaco,  Inc., 
Sidbec-Dosco,  Inc.,  and  Stelco,  Inc.  See 
"Costs  of  Production  for  Canadian 
Manufacturers"  Memorandum  dated 
May  12, 1993.  which  is  on  file  in  the 
Import  Administration  Central  Records 
Unit.  Accordingly,  pursuant  to  section 
773(b)  of  the  Act  and  19  CFR  353.51,  we 
will  initiate  COP  investigations  with 
respect  to  each  of  these  companies  if  it 
is  named  as  a  respondent  in  the 
investigation. 

Petitioners  also  allege  that  ISCOTT, 
the  potential  respondent  in  the 
Trinidadian  investigation,  is  selling  the 
subject  merchandise  in  Mexico,  a  third- 
country  market,  at  prices  below  its  costs 
of  production.  This  allegation  is  based 
on  a  comparison  of  a  company-specific 
third-country  price  with  the  COP.  COP 
was  based  on  the  COP  of  a  comparable 
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U.S.  producer  adjiistad  for  known 
diSBTsaoes  in  the  country  of  production, 
and  company  specific  information. 

Based  cm  the  information  presented, 
we  have  reason  to  believe  or  suspect 
that  ISCOTT's  third  country  sales  to 
Mexico  are  being  made  at  less  than  COP. 
See  "Coat  of  Production  for  ISCX3TT" 
Memcffandum  dated  May  12. 1993, 
which  is  on  file  in  the  Import 
Administration  Central  Records  Unit. 
Accordingly,  pursuant  to  section  773(b) 
of  the  Act  and  19  CFR  353.51,  we  will 
initiate  a  COP  investigation  with  respect 
to  ISCOTT  if  third-country  sales  to 
Mexico  are  determined  to  be  the 
appropriate  basis  fat  foreign  market 
value  in  the  Trinidadian  investigation. 

Initiation  of  Investigations 

We  have  examined  the  petitions  for 
SWR  from  Brazil,  Canada,  Japan,  and 
Trinidad  and  Tobago,  as  amended,  and 
have  found  that  the  petitions  meet  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  SWR 
from  Brazil,  Canada.  Japan,  and 
Trinidad  and  Tobago  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  these 
investigations  proceed  normally,  we 
will  make  our  preUminary 
determinations  by  September  30. 1993. 

ITC  NoUfication 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Commission  (ITC)  of  these  actions  and 
we  have  done  so. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  June  7, 
1993.  wbeth«'  there  is  a  reasonable 
indication  that  imports  of  SWR  from 
Brazil,  Canada,  Japan,  and  Trinidad  and 
Tobago  are  materially  iniuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  A  negative  ITC  determination 
in  any  of  these  investigations  will  result 
in  its  termination;  otherwise,  the 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  pubUshed  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  May  13. 1993. 
losqth  A.  Spatrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  93-11889  Piled  5-18-93;  8:45  am) 
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[A-Ma-M21 

Termination  of  Suspension  AgrMinent 
and  Rasumption  of  investigation  on 
Uranium  From  Tajikistan 

AGaCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  termination  of 
suspension  agreement  and  resumption 
of  antidumping  duty  investigation. 


)Y:  The  Covemment  of  Tajikistan 
has  terminated  the  suspension 
agreement  on  uranium  from  Tajikistan. 
Therefore,  the  Department  of  Commerce 
("the  Department")  is  resuming  the 
investigation. 

EFFECTIVE  DATE:  April  26, 1993. 
POR  FURTHER  ttFORMATION  COMTACT: 
Mulissa  Skinner  or  Robert  Hamilton, 
Office  of  Agreements  Compliance  (for 
matters  pertaining  to  the  termination  of 
the  suspension  agreement),  and 
Lawrence  P.  SuUivan  or  Carole 
Showers,  Office  of  Investigations  (for 
matters  pertaining  to  the  resumption  of 
the  investigation).  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2822,  482-0182, 
482-0114,  or  482-3217,  respectively. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  October  16, 1992,  the  Department 
suspended  the  antidumping  duty 
investigation  involving  uranium  from 
Tajikistan.  The  basis  for  the  suspension 
was  an  agreement  by  the  Government  of 
Tajikistan  (COT)  to  restrict  exports  of 
uranium  to  the  United  States.  The 
agreement  was  signed  on  the  behalf  of 
the  GOT  by  Mr.  Y.  Nesterov,  Director 
General  of  the  Tajik  production 
association  "Vostokredmet",  in 
accordance  with  an  October  IS,  1992, 
authorization  signed  by  Mr.  Djamshed 
Hilolovitch  ICarimov,  First  Deputy 
Prime  Minister  of  the  Repubhc  of 
Tajikistan. 

Section  XII  of  the  agreement  provided 
that  the  GOT  could  terminate  the 
agreement  effective  60  days  after 
providing  the  [)epartment  with  notice  of 
such  termination.  On  October  30, 1992, 
counsel  for  Tajikistan  transmitted  an 
October  29  letter  from  Mr.  Nesterov 
notifying  the  Department  that  the  GOT 
was  terminating  the  agreement  effective 
60  days  from  the  date  of  the  letter. 

In  November,  1992,  the  U.S. 
Department  of  State  notified  the 
Department  that  the  Prime  Minister  of 
Tajikistan,  Mr.  A.  Abdullodjanov,  did 
not  wish  to  terminate  the  agreement.  As 


a  resuh  of  this  communication,  the 
Department,  through  the  U.S. 
Department  of  State,  attempted  to  obtain 
written  instructions  from  F^me 
Minister  Abdullodjanov  regarding  the 
GOT's  intentions  vis-a-vis  the 
suspension  agreement. 

On  December  16, 1992,  the 
Dep>artment  received  a  letter  dated 
December  11. 1992,  from  Mr.  Nesterov 
reiterating  that  the  GOT  was 
withdrawing  from  the  suspension 
agreement.  Because  of  the  earlier 
communication  from  Prime  Minister 
Abdullodjanov.  the  Department 
continued  to  pursue  efforts  to  obtain 
written  instructions  from  the  Prime 
Minister  of  Tajikistan  on  whether  the 
GOT  wished  to  terminate  the  agreement. 

On  April  25,  1993.  counsel  for  the 
GOT  transmitted  two  letters  to  the 
Department  from  the  Chairman  of  the 
Council  of  Ministers  of  the  Republic  of 
Tajikistan,  Mr.  A.  Abdullodjanov.  Letter 
No.  1-10/576  of  April  13,  1993. 
confirmed  that  the  Republic  of 
Tajikistan  terminated  the  agreement  and 
reconfirmed  prior  notification  of 
termination.  The  prior  notification 
referenced  in  the  letter,  however,  was  a 
January  19, 1993,  letter  which, 
according  to  counsel  for  the  COT,  was 
never  delivered  to  the  Department  and 
which  the  Department  never  received. 
Letter  No.  345  of  April  19. 1993. 
authorized  the  Plenipotentiary 
Representative  of  the  RepubUc  of 
Tajikistan  in  Moscow,  Djamshed 
Hilolovitch  ICarimov,  to  conduct 
negotiations  and  sign  documents 
regarding  all  issues  relating  to  sales  of 
uranium  in  the  United  States,  including 
the  antidumping  investigation. 

On  April  26, 1993,  the  Department  of 
State  confirmed  that  it  recognizes  Mr. 
Abdullodjanov  as  the  Prime  Minister  of 
the  RepubUc  of  Tajikistan.  Based  on  the 
confirmation  and  the  letter  confirming 
Mr.  Karimov's  authority  to  act  in 
uranium  matters  and  hence,  Mr. 
Karimov's  authority  to  designate  Mr. 
Nesterov  in  October  1992  as  an  official 
representative  of  the  GOT,  the 
Department  is  terminating  the 
agreement  effective  April  26, 1993. 

Scope  of  the  AgFeement 

Imports  covered  by  this  investigation 
include  natural  uraniimi  in  the  form  of 
uranium  ores  and  concentrates:  natural 
uranium  metal  and  natural  uranium 
compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products 
and  mixtures  containing  natuial 
uranium  or  natural  uranium 
compounds;  uranium  enriched  in  U^^' 
and  its  compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products 
and  mixtures  containing  uranium 
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enriched  in  U^'  or  compounds  of 
uranium  enriched  in  U^.  Both  low- 
enriched  uranium  (LEU)  and  highly- 
enriched  uraniimi  (HEU)  are  included 
within  the  scope  of  this  investigation. 
LEU  is  uranium  enriched  in  U^'  to  a 
level  of  up  to  20  percent,  while  HEU  is 
uranium  enriched  in  U^'  to  a  level  of 
20  percent  or  more.  The  uranium 
subject  to  this  investigation  is  provided 
for  under  subheadings  2612.10.00.00, 
2844.10.10.00,  2844.10.20.10, 
2844.10.20.25,  2844.10.20.50, 
2844.10.20.55.  2844.10.50.00, 
2844.20.00.10,  2844.20.00.20, 
2844.20.00.30,  and  2844.20.00.50  of  the 
Harmonized  Tariff  Schedule  (HTS).  HTS 
numbers  are  provided  for  convenience 
and  customs  purposes  only.  The  written 
description  remains  dispositive. 

Resumption  of  Investigation 

Because  Tajikistan  is  terminating  the 
agreement,  there  no  longer  exists  an 
agreement  under  section  734(1)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  which  "prevent[s]  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  by  imports 
of  the  merchandise  under 
investigation."  Therefore,  in  accordance 
with  section  734(1)(2)  of  the  Act,  the 
Department  must  resort  to  section 
734(i)(l)(B),  which  directs  us  to  resume 
the  investigation  as  if  our  preliminary 
determination  were  published  on  the 
date  of  termination.  In  accordance  with 
section  735(a),  we  will  issue  a  final 
determination  within  75  days  of  April 
26, 1993,  unless  respondents  request  an 
extension  pursuant  to  19  CFR  353.20(b). 

hi  making  our  final  determination  in 
this  investigation,  the  Department  will 
use  only  information  already  submitted 
in  the  investigation,  which  was 
suspended  on  October  16. 1992.  [see 
Uranium  from  Kazakhstan,  Kyrgyzstan, 
Russia.  Tajikistan,  Ukraine,  and 
Uzbekistan;  Suspension  of  Antidumping 
Investigations  and  Amendment  of 
Preliminary  Determinations:  (57  FR 
49220;  October  30, 1992)). 

Suspension  of  Liquidation 

In  our  preliminary  determination  in 
this  investigation  [see  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Uranium  from  Kazakhstan, 
Kyrgyzstan.  Russia,  Tajikistan,  Ukraine, 
anaUzbekistan;  and  Preliminary 
Determinations  of  Sales  at  Not  Less 
Than  Fair  Value:  Uranium  from 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Moldova,  and  Turkmenistan  (57  FR 
23380;  June  3, 1992)),  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to 
imports  of  uranium  from  Tajikistan. 
Therefore,  in  accordance  with  section 


733(e)  of  the  Act.  the  Department  is 
instructing  the  U.S.  Customs  Service  (1) 
to  suspend  liquidation  of  all 
unUquidated  entries  of  uranium,  as 
defined  in  the  Scope  of  Investigation 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  March  5, 1992 
(90  days  prior  to  the  publication  of  our 
preliminary  determination)  through 
October  16, 1992  (the  signing  of  the 
suspension  agreement),  and  (2)  to 
suspend  liquidation  of  all  entries  of 
uranium  from  Tajikistan  that  are 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  April  26, 
1993.  The  Customs  Service  shall  require 
a  cash  deposit  or  bond  equal  to  115.82 
percent  ad  valorem,  the  estimated 
weighted-average  amoimt  by  which  the 
foreign  market  value  of  the  subject 
merchandise  exceeds  the  United  States 
price,  for  all  manufacturers,  producers, 
and  exporters  of  uranium  from 
Tajikistan. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  this  determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  latter  of  120  days  after  the 
effective  date  of  this  notice  or  45  days 
after  publication  of  our  final 
determination. 

Dated:  May  19, 1993. 
Joseph  A.  Spetrlni, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  93-11884  Filed  5-18-93;  845  am] 
MUMO  COM  iBi»-oe-p 


National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  nshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 
hold  public  meetings  of  the  Council  and 
its  Committees  from  June  1-3, 1993.  The 
meeting  will  be  held  at  the  Norfolk 
Airport  Hilton.  1500  North  Military 
Highway,  Norfolk.  VA;  telephone:  (804) 
466-8000.  The  agenda  is  as  follows: 

The  Council's  Coastal  Migratory 
Committee  will  meet  on  June  1  from  1 
p.m.  until  3  p.m.;  this  will  be  followed 
by  a  meeting  of  the  Large  Pelagic/Shark 
Committee  from  3  p.m.  until  5  p.m.  Also 
on  June  1  at  7  p.m..  there  will  be  a 


hearing  on  Amendment  #5  to  the 
Summer  Flounder  Fishery  Management 
Plan  (FMP). 

The  Council  will  begin  its  regular 
session  on  June  2  at  8  a.m.  and  adjourn 
at  4:30  p.m.,  at  which  time  there  may  be 
a  Seafood  Inspection  Committee 
meeting.  On  June  3  the  Council  will 
begin  a  Demersal  Species  Committee 
meeting  from  8  a.m.  until  9:30  a.m.  The 
Committee  meeting  will  be  followed  by 
a  regular  Council  session  which  is 
scheduled  to  adjourn  at  approximately 
12  noon. 

Id  addition  to  hearing  committee 
reports  at  this  meeting,  the  Council  will 
discuss  a  possible  Atlantic  States 
Marine  Fisheries  Commission/Coundl 
Weakfish  FMP,  review  the  National 
Marine  Fisheries  Service  proposed 
regulations  for  the  swordnsh  pair  trawl 
fishery,  hear  recommendations  that  may 
be  offered  on  Amendment  #5  to  the 
Multispecies  FMP,  may  adopt  1994  surf 
clam  and  ocean  quahog  quotas,  and 
consider  other  fishery  management 
matters  as  necessary.  The  meeting  may 
be  lengthened  or  shortened  based  on  the 
progress  of  the  agenda.  The  Council  may 
go  into  closed  session  (not  open  to  the 
public)  to  discuss  personnel  and/or 
other  national  security  matters. 

For  more  information,  contact  John 
Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Manageraent  Council, 
room  2115,  Federal  Building,  300  South 
New  Street,  Dover,  D£  19901;  telephone; 
(302)  674-2331. 

Dated:  May  13, 1993. 
Richard  H.  SchMfisr, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

IFR  Doc.  93-11788  Filed  S-18-93;  8:45  am) 

StLUNO  cooc  36ie-a»-M 


South  Atlantic  RstMfY  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce 

The  South  Atlantic  Fishery 
Management  Council  will  held  a  Habitat 
and  Environmental  Protection  Advisory 
Panel  (Panel)  meeting  on  June  2-3. 
1993.  The  meeting  will  be  held  at  the 
Town  and  Country  Inn,  2008  Savannah 
Highway,  Charleston,  SC;  telephone: 
(803)  571-1000.  The  meeting  will  begin 
at  1  p.m.  on  June  2  and  adjourn  at  6 
p.m.,  and  begin  at  8  a.m.  on  June  3  and 
adioum  at  1  p.m. 

The  following  topics  are  tentatively 
scheduled  for  discussion  by  the  Panel: 

(1)  Habitat  issues  contained  in 
reauthorization  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act: 
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(2)  Harvest  of  "live  rock"  in  the  South 
Atlantic  and  possible  regulation  under 
the  Coral  and  Coral  Reef  Fishery 
Mana^ment  Plan; 

(3)  Resulta  of  sargasum  habitat 
research; 

(4)  The  Florida  Keys  National  Marine 
Sanctuary; 

(5)  Status  of  the  South  Atlantic 
Southeast  Monitoring  and  Assessment 
Program  (SEAMAP)  bottom  mapping 
project;  and 

(6)  Status  of  fisheries  habitat  and 
restoration  efforts  in  the  Southeast 
Region. 

A  detailed  agenda  was  made  available 
to  the  public  on  May  11.  For  more 
information  contact  Carrie  Knight, 
Public  Information  Officer,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  suite  306, 
Charleston,  SC  29407-4699,  telephone: 
(803)  571-4366. 

Dated:  May  13, 1993. 
Richard  U.  SchMfer. 

Director,  Office  ofFishmet  Conservation  and 
h4anagement,  National  Marine  Fisheries 
Service. 

(FR  Doc  93-11787  Filed  S-18-93;  8:45  am] 
MLUNa  COOK  «io-a»-« 

Issuance  of  PermA  No.  836  (P79F); 
Marine  Mammaia 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS),  NOAA,  Commerce 

On  March  16, 1993,  notice  was 
published  in  the  Federal  Renter  (58 
FR  14203)  that  an  application  had  been 
filed  by  the  Center  tor  Coastal  Marine 
Studies,  University  of  CaUfomia  at 
Santa  Cruz,  Santa  Cruz,  California 
95064,  (Agents:  Drs.  Daniel  Costa. 
Bumey  ;.  Le  Boeuf,  and  Charles  L 
Ortiz),  for  a  Permit  to:  capture  and 
handle  up  to  3.880  northern  elephant 
seals  (Afirou/iga  angustirostris); 
unintentionally  killup  to  3  elephant 
seals  during  the  conduct  of  the 
authorized  research  activities;  import  up 
to  40  northern  elephant  seal  and 
southern  elephant  seal  (Mirounga 
leonina)  tissue  samples  (plasma,  milk 
and  dermal  biopsies)  and  export 
samples  from  northern  elephant  seals 
(only)  from/to  England,  Ai^ntina. 
Australia,  Mexico,  and  Japan;  and 
incidentally  harass  up  to  54,400  seals 

Notice  is  hereby  given  that  on  May  12, 
1993.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361  et  seq.),  the 
National  Marine  Fisheries  Service 
issued  a  Permit  for  the  above  taking, 
subject  to  certain  conditions  set  forth 
therein. 

The  Permit,  as  modified,  is  available 
for  review  by  appointment  in  the 


Permits  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1335  East-West  Hwy.,  suite 
7324,  Silver  Spring.  MD  20910  (301/ 
713-2289):  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd.,  Long  Beach,  CA  90802- 
4213  (310/980-4015). 

Dated:  May  12. 1993. 
William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Fesources, 
National  Marine  Fisheries  Service. 
[FR  Doc  93-11824  Filed  5-18-93;  8:45  am] 
BMJJNO  COM  SBie-a»-M 


Marine  Mammaia;  Permit 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA. 
ACTION:  Receipt  of  request  to  modify 
permit  No.  778  {P772#59). 


Notice  is  hereby  given  that  the 
Southwest  Fisheries  Science  Center, 
NMFS,  La  Jolla,  CA  92038,  has  appUed 
in  due  form  for  a  modification  to  a 
scientific  research  permit  to  take  marine 
mammals  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531-1543),  and  the  regulations 
governing  endangered  fish  and  wildlife 
(50  CFR  part  217-222). 

The  Applicant  is  currenUy  authorized 
to  conduct  various  studies  on  up  to 
1200  Hawaiian  monk  seals  [Monachus 
schauinslandi)  over  a  2-year  period, 
including  the  capture,  instrumentation 
with  satellite  transmitters,  release  and 
subsequent  recapture  (to  retrieve  the 
instruments)  of  up  to  4  of  the  1200 
animals. 

The  Applicant  now  requests 
authorization  to  capture  and  instrument 
an  additional  3  animals  with  satellite 
transmitters  (subsequently  recapturing 
them  to  retrieve  the  instruments),  and  to 
bleach-mark  up  to  250.  This  work 
would  be  carried  out  on  a  subset  of  the 
1200  animals  for  which  other  research 
activities  were  previously  authorized. 
The  Applicant  also  requests  that  the 
effective  date  for  the  Permit  be  extended 
through  April  30, 1996.  This  time 
extension  would  not  represent  any 
additional  takes. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Conunission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 


should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS,  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway,  room  7234.  Silver 
Spring.  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  nolding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  siunmaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  apf)ointment: 

Office  of  Protected  Resources.  NMFS, 
1335  East-West  Highway,  Suite  7324, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Director,  Soutiiwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach.  CA  90802.  (310/980-4016); 
and 

Marine  Mammal  Coordinator,  Pacific 
Area  Office,  NMFS,  2570  Dole  Street, 
room  106,  Honolulu,  HI  96822  (808/ 
955-8831). 

Dated:  May  12, 1993. 
William  W.  Fox.  Jr.. 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc  93-11823  Filed  5-18-93;  8:45  am] 
BMXMQ  CODE  ItlO-ai-M 


CONSUMER  PRODUCT  SAFETY 

COMMISION 

Senior  Executive  Service;  Perfonnance 
Review  Board;  Membership 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  names  of  members. 

SUMMARY:  This  notice  lisU  the 
individuals  who  have  been  appointed  to 
the  Commission's  Senior  Executive 
Service  Performance  Review  Board. 
EFFECTIVE  DATE:  May  19,  1993. 
ADDRESSES:  Consumer  Product  Safety 
Commission,  Office  of  the  Secretary, 
Washington,  DC  20207-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal.  Office  of  the 
General  Counsel.  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207-0001,  telephone  (301)  504-0980. 
Members  of  the  Performance  Review 
Board  are  listed  below; 
Carol  G.  Dawson 
Mary  Sheila  Gall 
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ThomM  W.  MuiT.  p. 

Warran  J.  Prunella 

Alfred  L.  Rima 

Bert  Simaon 

Jerry  G.Th4sn 

David  Sdunahzer  (ahenMto) 

Douglaa  L.  Nohle  (altaRMto) 

Andrew  G.  lUMiner  (ahemate) 

Robert  D.  Variialen  (ahersate) 

WilUam  W.  Walton  (aHamata) 

Alternate  members  mi^  be  designated 
by  the  Qiauman  or  the  Qiainnan's 
designee  to  serve  in  the  place  of  regular 
members  who  are  unable  to  serve  for 
any  reason. 

SmI]wE.Dub. 

Sacntarjr,  Coatumer  Product  Safety 
Commissioa. 

IFR  Doc  93-11890  Filed  5-1A-93:  8:45  am) 
aHjjNO  c<)w  I 


CONSUMER  PRODUCT  SAFETY 

coyytssiON 

[CP8C  Oodut  Na  9^-00008] 

Unique  InduatrlM,  Inc,  a  Corporation; 
Proviaional  Acoaptanoa  of  a 
Sattlamant  Agraamant  and  Ordar 

AGENCY:  Consumer  Product  Safsty 
Commission. 

ACnON:  Provisional  acceptance  of  a 
settlement  agreement  under  the  Federal 
Hazardous  Substances  Act. 

SUMMARY:  It  is  the  policy  of  the 

Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Federal  Hazardous  Substances  Act  in 
the  Federal  Register  in  accordance  with 
the  terms  of  18  CFR  1118.20  (eHh). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with. 
Unique  Industries,  Inc.,  a  corporation. 
DATES:  Any  intoested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
coDtaots  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  )une  3, 
1993. 

ADDRESSES:  Persons  vrtshing  to 
commeot  on  this  Settlement  Agreemoit 
should  sand  written  comments  to  the 
Comment  93-C0008,  Office  of  the 
Secretary,  Consumer  Prodiict  Saiiety 
Commissioo.  Washington,  DC  20207. 
FOR  RJRTMDI MRWMATMM  CONTACT: 
Melvin  L  Ksuovt,  Trial  Attorney,  Office 
of  ComptiaDce  and  Enforcement, 
Consumer  Product  Safety  CiHnmission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

WPPLEMeHTARt  INFORMATION:  (attached) 


Dated;  May  12, 1993. 
SlwUflaD.  Butts. 

Deputy  Stamtaiy. 

Settlement  Agreement  and  Ordo- 

1.  Unique  Industries,  Inc.  (hereinafter, 
"Unique"),  a  corporation,  entears  into 
this  Settlement  Agreement  (hereinafter, 
"Agreement")  with  the  staff  of  the 
Consimier  Product  Safety  Commission, 
and  agrees  to  the  entry  ol  the  Order 
described  herein.  The  purpose  of  the 
Agreement  and  Order  is  to  settle  the 
staff's  allegations  that  Unique 
knowingly  caused  the  introduction  into 
commerce  of  certain  banned  hazardous 
substances,  namely  toys,  and  caused  the 
export  of  certain  banned  hazardous 
substances  in  violation  of  sections 
2(q)(l)(A)  and  14(d)  of  the  Federal 
Hazardous  Substances  Act  (FHSA),  15 
U.S.C  1281(q)(l)(A)  and  1273(d),  which 
are  prohibited  acts  imder  sections  4  (a) 
and  (i)  of  the  FHSA,  15  U.S.C.  1263  (a) 
and  (i). 

/.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Unique  and  the  subject  matter  of 
this  Settlemmt  Agreement  pursuant  to 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (hereinafter,  "CPSA"),  15 
U.S.C  2079(a),  and  sections  2(n(l)(A),  4 
(a)  and  (i)  and  5(c)  of  the  Federal 
Hazardous  Substances  Act  (hereinafter. 
"FHSA").  15  U.S.C  1261(0(1)(A).  1263 
(a)  and  (i)  and  1264(c). 

n.  The  Parties 

3.  The  "staff*  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C.  2053. 

4.  Unique  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Pennsylvania  with  its  principal 
corporate  offices  located  at  2400  S. 
Weccacoe  Avenue,  Philadelphia,  PA 
19148-4928.  Unique  is  engaged,  among 
other  things,  in  the  business  of 
Importing  and  selling  domestically 
children's  toys  and  novelty  items. 

m.  Allegations  of  the  Staff 

5.  From  at  least  October  18. 1990,  to 
May,  1992,  Unique  introduced  into 
interstate  commerce,  certain  toys, 
namely  "Little  Big  Haulers"  model 
5016,  "Racers  '  model  2010,  and  Tress 
and  Go  Baby  Buggy"  model  7403,  which 
are  intended  for  use  by  children  under 
three  vears  of  age.  These  toys  failed  to 
compty  with  the  Commission's 
requirements  for  toys  and  other  articles 
intended  for  use  by  children  under  three 
years  of  age  which  present  choking, 
aspiration,  or  ingestion  hazards  because 


of  snudl  parts.  (Small  Parts  Regulatioa. 
16  CFR  Part  1501.)  Ona  or  mora  of  the 
parts  of  the  toys  in  question  separated 
when  subjected  to  the  use  and  atniae 
testing  specified  in  16  CFR  1500.51  and 
1500.52.  The  separated  p«rU  fit  entirely 
within  the  test  cylinder  specified  in  16 
CFR  1501.4. 

6.  Because  these  toys  failed  to  meet 
the  requirements  of  the  Small  Parts 
Regulation,  each  of  them  presents  a 
"mechanical  hazard"  within  the 
meaning  of  section  2(s)  of  the  FHSA,  15 
U.S.C  1261  (s)  (choking,  aspiration  and/ 
or  ingestion  of  small  parts).  Pursuant  to 
16  CFR  1500.18(AM9).  ewJi  of  those  toys 
is  a  "banned  hazardous  substance" 
within  the  meaniitg  of  section  2(qKlHA) 
of  the  FHSA.  15  U.S.C.  1261(aKl)(A) 
(any  toy  or  other  article  intended  for  use 
by  children  which  bears  or  contains  a 
hazardous  substance).  The  introductian 
into  interstate  commerce  of  these 
banned  hazardous  substances  by  Unique 
Industries,  Inc.  is  a  prohibited  act 
pursuant  to  section  4(a)  of  the  FHSA,  15 
U.S.C  1263(a). 

7.  Pursuant  to  section  14(d)  of  the 
FHSA  15  U.S.C  1273(d)  and  16  CFR 
part  1019,  Unique  is  required  to  notify 
the  Commission,  in  writing,  prior  to  the 
exportation  of  any  banned  hazardous 
substance.  This  notice  must  specify  the 
(1)  anticipated  shipment  date:  (2) 
country  and  p<xt  of  destination;  (3)  the 
quantity  of  the  substance  that  will  be 
exported;  and  (4)  any  additional 
information  required  by  regulation. 

8.  On  October  18, 1990  and  March  5. 
1991,  the  staff  collected  samples  of 
Model  5016  "Little  Big  Haulers"  and 
Model  2010  "Racers."  Based  an  testing 
by  the  Commission's  Engineering 
Laboratory,  each  of  these  products  is  a 
"banned  hazardous  substance"  under 
the  Federal  Hazardous  Substance  Act. 
IS  U.S.C  1261  et  sea.  Unique  was 
advised  of  these  findings  in  letters  from 
the  Commission's  Eastern  Regional 
Office  on  January  11,  and  March  26, 
1991. 

9.  In  the  January  11. 1991  letter,  and 
in  previous  contact  with  the  staff, 
Unique  was  advised,  or  otherwise  made 
aware,  of  the  alternatives  for  disposing 
of  these  violative  products,  including 
reexport,  and  the  appropriate 
procedures  to  follow. 

10.  In  its  letter  of  April  24, 1992  to  the 
Commission's  Philadelphia  Satellite 
Office,  Unique  advised  that  on  or  tbavX 
December  12. 1991,  it  had  reexported  to 
its  suppliers  21.216  units  of  item  «5016 
and  32.286  uniU  of  item  #2010  on 
invoice  numbers  9150 16R  and  912001R. 
respectively. 

11.  Unique's  failure  to  provide  the 
Commission  with  advance  notice  of  its 
intent  to  export  these  two  products 
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constitutes  separate  violations  of  the 
export  notification  requirements  of 
section  14(d)  of  the  FHSA.  15  U.S.C 
1273(d),  and  are  prohibited  acts  imder 
section  4(i)  of  the  FHSA,  15  U.S.C. 
1263(i). 

IV.  Response  of  Unique 

12.  Unique  denies  the  allegations  of 
the  staff  that  it  has  knowingly 
introduced  or  caused  the  introduction 
into  commerce  of  the  aforesaid  banned 
hazardous  toys,  that  it  knowingly  failed 
to  comply  with  export  notification 
requirements  of  the  FHSA,  or  that  it  has 
violated  the  FHSA  in  any  way. 

V.  Agreement  of  the  Parties 

13.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over 
Unique  and  the  subject  matter  of  this 
Settlement  Agreement  and  Order  under 
the  following  acts:  Consumer  Product 
Safety  At  (15  U.S.C.  2051  et  seq),  and 
the  Federal  Hazardous  Substances  Act, 
15  U.S.C  1261  ef  seq. 

14.  Unique  agrees  to  pay  to  the 
Commission  a  dvil  penalty  in  the 
amount  of  Fifteen  Thousand  and  00/100 
Dollars  ($15,000.00)  within  twenty  (20) 
days  after  service  of  the  Final  Order  of 
the  Commission  accepting  this 
Settlement  Agreement.  This  payment  is 
made  in  full  settlement  of  the  staifs 
allegations  set  forth  in  paragraphs  five 
through  eleven  above  that  Unique 
violated  the  FHSA. 

15.  The  Commission  does  not  make 
any  determination  that  Unique 
knowingly  violated  the  FHSA.  The 
Commission  and  Unique  agree  that  this 
Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Unique  knowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  to  a 
detminination  by  the  Commission  as  to 
whether  Unique  foiled  to  comply  with 
the  FHSA  as  aforesaid,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law. 

17.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued:  and,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

18.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  rocord  and  shall  be  published 
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in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1118.20(e)-(h).  If  the  commission  does 
not  receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  davs,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 


19.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order,  incorporated  herein  by  reference; 
and  that  a  violation  of  the  Order  shall 
subject  Unique  to  appropriate  legal 
action. 

20.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

21.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Unique  and  each  of  its  successors  and 
assigns. 

Dated:  February  26, 1993. 
Respondent  Unique  Industries,  Inc. 
Everett  Novak, 

President,  Unique  Industries,  Inc.,  2400  S. 
Weccacoe  Avenue.  Philadeiphia,  PA  19148. 

Ck>nunission  Staff 
David  Schmeltzar, 

Assistant  Executive  Director.  Office  of 

Compliance  and  Enforcement. 

Eric  L  Stone. 

Acting  Director,  Office  of  Compliance  and 

Enforcement,  Division  of  Administrative 

Litigation. 

Dated:  March  IS.  1993. 
Melvin  I.  Kramer. 

Trial  Attorney,  Office  of  Compliance  and 
Enforcement,  Division  of  Administrative 
Litigation. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Unique  Industries.  Inc.,  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Unique;  and 
it  appearing  that  the  Settlement 
Agreement  is  in  the  public  interest,  it  is 

Ordered.  That  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below;  and  it  is 

Further  Ordered,  That  upon  final 
acceptance  of  the  Settlement 
Agreement.  Unique  Industries,  Inc.  shall 
pay  to  the  Order  of  the  Consumer 
Product  Safety  Commission  a  dvil 
penalty  in  the  amount  of  Fifteen 
Thousand  and  00/100  Dollars 
($15,000.00)  within  twenty  (20)  days 
after  service  of  the  Final  Chxler  and 
Dedsion  in  this  matter. 


In  the  Matter  of  Unique  Industries, 
Inc 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  12th  day  of  May  1993. 

By  order  of  the  Comminioa. 
Sheldon  D.  Butts, 

Acting  Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc  93-11785  Filed  5-18-93;  8:45  am] 
■UMacooci 


DEPARTMENT  OF  DEFENSE 

PuMIc  Information  Collection 
Requlrem«nt  Submitted  to  0MB  for 
R«vl*w 

AGENCY:  Department  of  Defense. 
ACTKM:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Titye,  Applicable  Form,  and  OMB 
Control  Number:  Application  for 
Correction  of  Military  Record:  DD 
Form  149;  OMB  No.  0704-0003 

Type  of  Request:  Reinstatement 

Number  of  Respondents:  54,425 

Responses  Per  Respondent:  1 

Annual  Responses:  54,425 

Average  Burden  Per  Response:  30 
minutes 

Annual  Burden  Hours:  27,213 

Needs  and  Uses:  The  DD  Form  149 
allows  an  applicant  to  request 
correction  on  a  military  record.  It 
provides  active  servicemembers  and 
former  service  personnel  who  feel 
they  have  suffered  an  injustice  as  a 
result  of  their  miUtary  service  and 
wishes  to  file  an  appeal  with  a 
method  of  doing  so. 

Affected  Public:  Individuals  or 
households 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Mr.  Edward  C 
Springer  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  et  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
DOD  aearance  Officer:  Mr.  William  P. 
Pearce  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Jefierson  Davis  Highway, 
suite  1204.  Arlington,  Virginia  22202- 
4302. 
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Datad:  May  13. 1903. 
LJlBymui, 

Ahemaie  OSD  Federai  Register  Liaisoa 

Offkm.  DepaiUoeat  o/Dtfanae. 

(FR  Doc  93-11848  Filed  5-18-93;  8;4S  am] 


Office  Of  th«  Secratary 

Defen— Technotogy  Cowwwion, 
RalnvMtmMit  and  Tranaltion 
Aaaiatanoa 

agency:  Advanced  Research  Projects 

Agency,  DOO. 

ACnOM:  Joint  program  solicitation. 

SUMMARY:  The  Advanced  Research 
Projects  Agency  lARPA)  of  the 
Department  of  Defense,  the  Department 
of  Commerce's  National  Institute  of 
Standards  and  Technology  (MIST),  the 
Departm«)t  of  Energy  (DOE),  the 
National  Science  Foundation  {NSf).  and 
the  National  Aeronautics  and  Space 
Administration  (NASA),  are 
collaborating  In  the  Technology 
Reinvestment  Project  (TRP)  to  execute 
eight  statutoiT  Programs  authorized 
under  the  Dennse  Conversion. 
Reinvestment,  and  Transitian 
Assistance  Act  of  19Q2,  and  other 
legislation.  The  Defense  Technology 
Conversion  Council  (DTCC),  chaired  by 
ARPA,  administers  the  TRP,  which  is 
conducting  the  st^icitation  of  proposals. 

On  March  10, 1993,  the  TRP 
published  the  "Program  Information 
Package  for  Defense  Technology 
Conversion,  Reinvestment,  and 
Transition  Assistance."  That  Program 
Information  Package,  referred  to  below 
as  the  "PIP,"  describee  the  statutory 
Programs  in  some  detail.  If  you  do  not 
already  have  a  copy  of  the  PIP,  you 
sboula  request  one  immediately.  A 
compilation  of  typical  questions  and 
answers  are  also  available.  Requests  for 
the  PIP  and  questions  and  answers  may 
be  made  in  any  of  the  following  ways: 

Piione:  l-<80&-DUAL  USE  (1-800- 
382-5873),  Monday  through  Friday 
from  8  a.ra.  to  7  p.m.,  eastern  dayU^t 
savings  time. 

Fax:  (703)  461-2372.  addressed  to: 
Technology  Reinvestment  Project, 
PA»93-21.  This  fax  number  was 
misprinted  in  some  early  editi<ms  of  the 
PIP. 

Electrode  hiail:  Internet  address: 
pa93-2l9darpa.mil. 

If  3rou  have  already  requested  and 
received  a  copy  of  the  Pff*  using  any  of 
these  three  means,  copies  of  this 
solidiatiao,  the  TRP  cover  sheets 
referred  to  below,  and  tyncal  questions 
and  anavrara  will  be  mailed  to  you 
without  further  action  on  your  part  on 


or  about  the  date  of  publication  of  this 
solicitation  in  the  Commerce  Business 
Daily. 

Throu^MHit  this  notice  the  term 
Program  refws  to  one  of  the  eight 
statutory  programs  included  in  the  TRP. 
Descriptions  of  each  Program  and  its 
specific  requirements  for  cost  thoring 
and  participation  are  contained  in  each 
Program's  specific  statute  and  discussed 
in  the  PIP.  The  term  Actmly  refers  to 
specific  proposed  efforts  and  tasks  that 
respond  to  a  formal  solicitatian.  Hie  PIP 
defines  all  Activities  and  describes  them 
in  considerable  detail.  Activities  are 
grouped  into  three  Activity  Areas: 
Technology  Development.  Technology 
Deployment,  and  Kianuiacturing 
Education  and  Training.  Criteria  for 
selection  for  each  Activity  Area  are 
shown  in  Appendix  A  of  the  PIP  and 
apply  to  all  proposed  Activities  in  that 
Activity  Area.  Except  for  one  Program 
(Regi(mal  Technology  Alliances 
Assistance  Program),  each  Program  will 
fund  Activities  in  only  one  Activity 
Area. 

All  proposals  will  be  evaluated 
collectively  by  representatives  of  the 
TRP  agencies.  There  is  no  requirement 
that  any  agency  be  involved  in  the 
development  of  any  proposal,  nor  is 
there  any  advantage  to  be  gained  by 
"affiliating"  a  proposal  with  any 
particular  agency. 

As  noted  in  section  7.3  below,  the 
amount  of  funding  available  for  the 
Manufacturing  Extension  Service 
Providers  Activity  has  been  increased 
by  the  addition  of  funds  from  the  NIST 
State  Technology  Extension  Program. 

1.  Relationsh^i  of  This  Notice  to  the  PIP 

This  notice  is  the  formal  solicitation 
of  proposals  referred  to  in  the  PIP.  It 
contains  specific  additions,  corrections, 
and  modifications  to  the  PIP.  This 
notice  takes  precedence  over  the  PIP  in 
any  instance  of  conflict  between  the 
two.  In  particular  the  information  in 
Chapter  3  of  the  PIP  relating  to  proposal 
format  and  submission  is  expressly 
superseded  by  this  notice. 

The  PIP  contains  a  large  amount  of 
valuable  information  that  you  should 
refer  to  as  you  assemble  a  proposal  for 
any  of  the  TRP  Programs.  This 
information  includes  examples  of 
projects  that  can  guide  you  in 
structuring  your  own  proposal, 
reproductions  of  statutory  language, 
descriptions  of  Technology  Focus  Areas, 
and  descriptions  of  Activities. 

The  PIP.  as  modified  by  this  notice, 
constitutes  an  informational  supplement 
to  this  notice. 

Notkac  Propoaers  ara  exprasly  chargad 
with  the  responflibility  to  ba  fully  iniormad 


of  the  cootenU  of  tha  PIP  as  wall  aa  of  this 
notice. 

Although  the  PIP  bears  printed 
legends  Indicating  that  it  is  "not  a 
solicitation,"  those  legends  should  be 
disregarded. 

Botn  this  notice  and  the  PIP  are 
subordinate  to  the  statutory 
requirements  for  the  Programs.  Any 
perceived  discrepancy  between  a  statute 
and  this  notice  should  be  Isougfat  to  the 
attention  of  the  TRP  for  clarification. 

A  separate,  compUflaantary  Small 
Business  Innovative  Research  (SBIR) 
solicitation  is  being  issued  concurrently 
with  this  sohcitation  and  will  be  mailed 
to  firms  on  the  Small  Business 
Administietioo's  SBIR  mailing  list.  You 
may  request  a  copy  of  the  SBIR 
solicitation  in  the  same  way  as  you 
request  a  copy  of  the  PIP. 

2.  Notice  of  Govemmant  Ri^ts 
Reserved 

1.  Hie  Government  reserves  the  ri^ 
to  negotiate  the  scope  of  work  and 
corresponding  project  award  amount; 
for  example,  to  delele  a  task  or  \aaka 
deemed  not  to  be  of  interest  to  the 
Government  for  any  reason. 

2.  The  Government  reserves  the  right, 
in  all  cases,  to  negotiate  with  proposers 
funding  from  Federal  sources  other  than 
the  TRP  Programs. 

3.  The  Government  reserves  the  right, 
in  all  cases,  to  move  any  proposal  firom 
one  Activity  and/or  Program  to  another 
within  the  same  Activity  Area  Cor  wdtich 
the  proposal  meets  all  statutory 
requirements.  Any  such  changes  will 
occur  after  evaluation  and  before  award. 

4.  The  Government  reserves  the  right 
to  negotiate  partial  funding  of  any 
proposal. 

5.  The  Government  assumes  no 
obligation  to  award  all  Program  funds  in 
this  competition. 

6.  The  Government  assumes  no 
obligation  for  continuation  or  follow-on 
funding  of  winning  proposals. 

3.  TRP  Statutory  Programs 

The  following  Programs  are  being 
competed  under  this  solicitation. 
Descriptions  of  each  Program  and  the 
statutes  that  created  them  are  in  the  PIP. 

•  Defense  Dual-Use  Critical 
Technology  Partnerships  (10  U.S.C 
2511) 

a  Commerdal^lilitary  Integration 
Partiierships  (10  U.S.C  2512) 

•  Regional  Tedmology  Alliances 
Assistance  Program  (10  U.&C  2513) 

•  Defeoae  Advanced  Manufacturing 
Technology  Partnerships  (10  U.S.C 
2522) 

•  htoiufacturing  Extension  Pro-ams 
(10  U.S.C.  2523) 

•  Defmse  DuaHJse  Aasistanco 
Extension  Program  (10  U.S.C  2524) 
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•  ManuiacturiDg  EnglDMBkif 
Edacatkn  ClO  U.&C  2196) 

•  Manu&ctitfiBg  Ejqparti  ia  ttM 
Claftsroom  (10  U.S.C  2197) 

4.  AH^iog  AetMtiM  wkk  Statatar^ 
Program 

Each  propotal  must  oombine  •  single 
proposed  Activity  with  a  single 
statutory  Program  as  a  funding  source. 
Sactkm  2.3  of  the  PIP  provides 
instructioos  for  aligning  proposal 
Activities  with  statutory  Programs.  Bach 
Activity  Area  has  associated  selection 
criteria  (set  out  in  appendix  A  of  the 
PIP)  that  apply  to  all  Actlvitias  md 
Programs  grouped  in  that  Activity  Area; 
each  statutory  Program  has  particular 
requirements  (set  out  in  appendix  B  of 
th^PIP). 

Proposers  who  wish  to  link  multiple 
Activitiee  to  provide  an  integrated 
solution  fior  technology  reinvestment 
will  find  guidelines  for  developing 
"associated  proposals"  below. 

5.  Ceaaideradona  of  Program 
Cobaranca 

It  is  the  intoition  of  the  TRP  that  the 
awards  made  tmdw  this  soUdtation 
shall  create  to  as  greet  a  degree  an 
possible  a  cohermt  program  of 
technology  reinvestraeat  acroes  Activity 
Areas,  Technology  Focus  Areas. 
executing  agendee.  and  other%vise. 
Acoordingly,  considerations  of  program 
coherence  wiU  be  applied  in  the 
determination  of  funding  of  proposals 
after  evaluations  have  been  maoe  based 
on  the  selectioD  criteria  set  forth  is  Ae 
PIP. 

The  TRP  is  a  goal-drivm,  lather  th«i 
rul»driveB.  program.  Thwefere. 

CMiaets  are  strongly  encoMragad  to 
their  proposals  on  good  ideas  and 
what  they  want  to  do  to  implement 
them;  proposers  are  diacouiaged  fron 
trying  to  "game"  the  constninte  of  the 
Pragrama,  such  as  participant  eligibility 
and  cost  sharing.  While  all  statutory 
requiremei^  must  be  adhered  to  in 
awards,  the  substance  of  what  you 
propose  will  be  the  primary  determinant 
of  whether  your  proposal  is  selected. 
Carehil  maneuvering  through  the 
statutory  reouiiements  that  banns  the 
substance  oi  your  proposal  when  tested 
against  the  selection  criteria  is  unwise. 
Moreover,  given  the  complexity  of  the 
Programs,  tka  TRP  will  not  stii^>lv 
discard  well-thought-out  propnaatn 
because  of  perceived  minor  tafjinii^^j 
variances  from  the  provisions  f»f  this 
solicitation.  Strong  pn^tosale  with  such 
variances  firom  non-statutory 
requirements  may  still  be  mU^^^  {qt 
awasd.  with  thoae  vaxiancaa  resolved 
during  negotiatians  between  th» 
government  and  the  ofEwoia. 
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All  propesale  must  be  in  the  format 
gfven  Wlow.  A  coapleCe  proposal 
consists  of  aU  raquiied  TRP  covm- sheets 
(as  doecrlbed  below),  a  technica] 
proposal  (whidk  iachadea  business 
plan— tfiat  is,  the  plan  for  getting 
technology  out  of  the  laboratory  and 
into  prooucta  and  processes— and 
project  managaraent  information),  and  a 
cost  proposal.  Tischnical  proposals  and 
cost  pn^Kisalt  may  be  in  separate 
vohimes,  or  they  may  be  submitted  in  a 
single  volume,  at  die  option  of  the 
proposer.  If  separate  volumes  are 
submitted,  however,  they  must  be 
submitted  together  in  a  single  package. 
Submit  twelve  (12)  numbered  copies  of 
each  co^^)lete  proposal.  The  tedmical 
proposal  and  the  cost  proposal  shaD 
each  have  their  own  consecutive  page 
numbers.  Proposals  must  be 
permanently  bound  by  staple  in  the 
upper  Mt-hand  corner. 
.  Proposal  volumes  must  be  signed  by 
authorized  representatives  of  all 
partidpanta.  ixKJuding.  in  particiilar,  all 
statutorily  required  entities. 

6. 1  Instmctiona  for  Delivery  of  Pmposals 

Tbe  deadline  for  receipt  of  proposals 
in  response  to  this  notice  is  July  23. 
1903.  at  4  pja.  eastern  daylight  savings 
time.  Proposals  must  be  received  at: 
Technology  Reinvestment  Project.  3701 
North  Faiiiw  Drive.  Arlington,  VA 
22203-1714. 

Proposals  and  proposal  modifications 
(which  will  only  be  accepted  prior  to 
the  deadline  for  receipt  of  proposals) 
shall  be  submitted  in  sealed  envelopes 
or  peckagea  addreased  to  the  address 
shown  above  and  shall  have  the 
follonving  information  <m  the  outer 
envelope  or  wrapping: 

1.  Onrar's  name  and  return  address. 

2.  The  {Kopoeal  receipt  address  above. 

3.  Joint  Program  Solidtatioo  No:  SOL 
93-29. 

4.  Hour  and  date  due:  4  p.m.  e.d.L. 
July  23. 1993. 

Hand-carried  proposals  must  be 
delivered  to  the  ARPA  Visitor  Control 
Office  on  the  first  floor  at  the  above 
address.  Ekxaioient  receipts  will  be 
available  upon  request  Proposals 
submitted  by  telegraph  or  facsimile  will 
not  be  acceded.  Proposals  may  be 
modified  only  by  written  notice. 

No  proposal  or  modification  received 
after  the  stated  data  and  Ume  will  be 
coBMidered  unless  it  is  received  prior  to 
anr  award  being  made  under  this 
solidtaiion  and; 

•  It  ¥M8  sent  by  registered  or  certified 
mail  oa  or  before  July  16. 1993  or  by 
U.S.  Paatal  Sarvka  &9cess  Mail  Next 


Dav  Service-Post  Office  to  Addressee  on 
or  before  4  p.m.  at  the  address  of 
maiUng  on  July  21, 1993,  or 

•  It  was  sent  by  mail  and  its  late 
receipt  is  detarmined  by  the  TRP  to  be 
due  solely  to  mi«hiiTif<ting  by  the 
Government  after  receipt  at  the  address 
above. 

The  only  acceptable  evidence  to 
establish  the  dale  of  mailing  of  a  late 
proposal  or  modification  sent  either  by 
Express,  registered,  or  certified  mail  Is 
the  U.S  Postal  Service  postmark  both 
on  the  envelope  or  wrapper  and  on  the 
original  recefpt.  Both  postmarks  must 
show  a  legible  date  or  the  proposal  shell 
be  D  recessed  as  if  mailed  late. 

Submit: 

1.  With  each  copy  of  a  technical 
proposal,  a  completed  TRP  Cover  Sheet 
1  as  the  cover,  with  completed  TRP 
Cover  Sbeet(s)  2  behind  TRP  Cover 
Sheet  1; 

2.  For  associated  proposals  (see 
Section  6.6,  below),  with  each  copy  of 
the  technical  proposal,  completea  TRP 
Cover  Sheets  3a  and  3b  behmd  TRP 
Cover  Sheet  2; 

3.  A  self-addressed,  stamped  post 
card,  with  the  proposal  title,  for 
acknowledgment  of  receipt  of  the 
proposal  (the  TRP  will  not  respond  to 
inquiries  regarding  the  status  of 
proposals). 

6.2  Information  to  be  Included  on  TRP 
Cover  Sheets 

While  no  particular  form  for  the 
information  on  TRP  Cover  Sheets  is 
required,  preprinted  forms  are  available 
from  the  TRP.  You  can  request  these  by 
phone,  fax,  or  electronic  mail,  as 
described  above  for  obtaining  copies  of 
the  PIP.  Failure  to  use  these  preprinted 
forms  may  delay  consideration  of  your 
proposal.  You  may  reouest  these  forms 
by  telephone,  fox.  or  electronic  mail  in 
the  manner  described  above  for 
obtaining  copies  of  the  PIP. 

TRP  Cover  Sheet  1  most  contain  the 
following  information  in  the  following 
order  Proposal  title;  Activity;  Program; 
Technology  Focus  Area  and  sp>ecific 
topic  (if  proposal  represents  a 
Technology  I>Bvelopment  Activity); 
point  of  contact  name,  mailing  address, 
telephone  number,  fox  number  (if  any), 
electronic  mail  address  (if  any),  and 
type  of  business;  names  of  key 
personnel,  their  organizations,  and  the 
percentage  of  their  time  to  be  committed 
to  the  proposed  tasks;  names  of  key 
organizations  partidpeting;  TRP-funded 
cost  information  including  base  period 
cost  and  duration,  first  option  period 
cost  and  duration,  second  option  period 
cost  and  duration,  and  percentage  fhut 
TRP  fonding  represents  of  the  total  cost 
of  activities:  spedfic  informatitRi  about 
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matching  funds  diuing  the  base 
performance  period,  including  amount 
of  cash,  amount  of  in-kind,  type(8)  of  in- 
kind,  and  total  matching  funds.  Indicate 
on  this  cover  sheet  whether  your 

{>roposal  involves  the  participation  of 
oreign-o%vned  organizations.  Also 
identify,  if  any,  each  Federal  agency  that 
was  instrumental  in  formulating  the 
proposal  idea,  team,  or  approad^.  (There 
is  no  reauirement  that  any  agency  be 
involved  in  the  development  of  any 
proposal.)  Finally,  provide  an  abstract  of 
your  proposal  of  not  more  than  200 
words. 

TRP  Cover  Sheet  2  must  contain  the 
following  information  for  each 
organization  participating  in  the 
proposal:  name  and  address;  telephone 
number:  tax  number  (if  any):  point  of 
contact  name,  organization,  and 
address;  electronic  mail  address  (if  any): 
type  of  business.  Also,  indicate  for  each 
participant  if  it  is  a  small  business,  an 
HBCU  or  MI  (see  Section  G.4  of  the  PIP), 
or  a  foreign-owned  organization.  Use  as 
many  pages  as  necessary  to  list  all 
participating  organizations. 

TRP  Cover  Sheets  3a  and  3b  are  used 
only  for  associated  proposals  (see 
below).  Cover  Sheet  3a  must  contain  the 
following  information:  title  for  the  set  of 
assodatad  propcwals:  point  of  contact 
name,  address,  telephone  number,  fax 
number  (if  any),  and  electronic  mail 
address  (if  any):  titles  of  all  associated 
proposals;  a  Ust  or  other  depiction  of 
ALL  of  the  Activity /Program  pairs 
addressed  by  proposals  included  in  the 
set  of  associated  proposals.  Cover  Sheet 
3b  must  contain  the  associated  proposal 
set  title  and  a  narrative  of  not  more  than 
five  (5)  pages  describing  how  the  set  of 
associated  proposals  forms  a  coherent 
whole. 

If  separately  bound  technical  and  cost 
proposals  are  submitted,  separate  TRP 
Cover  Sheets  1  and  2  must  be  provided 
for  both  the  cost  proposal  and  the 
technical  proposal.  Iiiclude  TRP  Cover 
Sheets  3a  and  3b  for  both  the  cost 
proposal  and  the  technical  proposal  if 
associated  proposals  are  submitted. 

Note:  TRP  Covsr  Sheets  do  not  count  as 
pages  of  either  the  technical  proposal  or  the 
cost  proposal.  Extraneous  Mrritiiig  on  Cover 
Sheets  will  ba  ignored  by  evaluators. 

6.3  Technical  Proposal  Format 

Technical  proposals  will  be  a 
maximum  of  thirty-five  (35)  pages  long. 
Material  appearing  after  the  Uiirty- fifth 
page  will  not  be  considered.  The  only 
required  organization  is  that  the 
fblloiving  four  sections  appear 

Section  1 — Executive  Summary:  The 
technical  proposal  must  begin  with  an 
executiva  summary  of  not  more  than 
five  (S)  pagaa.  tummariring  the  entire 


technical  proposal,  including  business 
plan  and  management  plan.  Because 
this  executive  summary  will  be 
generally  evaluated  on  its  merits  against 
the  selection  criteria  before  the 
remainder  of  the  technical  proposal  is 
reviewed,  proposals  may  be  eliminated 
from  further  consideration  based  solely 
on  the  executive  simmiary. 

Section  2 — Body  of  the  Proposal:  The 
body  of  the  proposal  must  give  a 
detailed  explanation  of  the  technical 
approach,  business  plan  (including 
benefits  to  be  derived  from  the  proposed 
activities),  and  the  management  plan. 

Section  3 — Statement  of  Work: 
Supply  a  brief  Statement  of  Work  that 
discusses  the  specific  tasks  to  be  carried 
out.  including  a  schedule  of  significant 
events  and  measurable  milestones. 

Section  4 — Selection  Criteria  Index: 
Include  an  index  that  shows  the  pages 
of  the  proposal  on  which  each  of  the 
selection  criteria  is  addressed. 

6.4  Technical  Proposal  Page  Layout 

The  technical  proposal  page  count 
shall  include  every  page,  including 
pages  that  contain  words,  table  of 
contents,  executive  simunary, 
management  information  and 
quahfications,  resumes,  figures,  tables, 
and  pictures.  All  proposals  shall  be 
printed  such  that  pages  are  single-sided, 
with  no  more  than  fifty-five  (55)  lines 
per  page  (where  a  page  is  8'/i  by  11 
inches  with  type  no  smaller  than  12 
point  and  margins  of  at  least  1"  top,  1" 
bottom,  1"  left-side,  and  1"  right-side). 

6.5  Cost  Proposal  Format 

Cost  proposals  will  have  no  page 
length  limit  or  page  layout  requirements 
and  must  address  funding  over  the  term 
of  award  specified  for  the  Activity  Area 
at  which  the  proposal  is  directed  (see 
the  appropriate  portion  of  App>endix  A 
of  the  PIP).  Work  Breakdown  Schedules 
will  not  be  required.  Information  that 
should  appropriately  hv  included  only 
in  the  technical  proposal  must  not  be 
included  in  the  cost  proposal  and  will, 
if  included  there,  be  ignored.  Cost 
proposals  shall  be  organized  to  include 
the  following  three  sections,  in  the  order 
shown: 

Section  1— Total  Proposed  Cost:  This 
section  must  give  a  detailed  breakdown 
of  costs  on  a  task-by-task  basis  for  each 
task  appearing  in  the  Statement  of 
Work. 

Section  2 — Cost  to  the  Government: 
This  section  must  specify  the  total  costs 
to  be  supported  using  TRP  funds  (funds 
provided  through  a  financial  instrument 
awarded  under  this  soUcitation).  Any 
technical  efforts  or  other  assistance 
including  funds,  eouipment,  fadUties. 
or  personnel  of  Federal  laboratories 


required  to  support  theae  activities 
should  be  treated  as  deecribed  below  in 
Section  7.1  of  this  solidtation. 

Section  3 — Fund  Matching  and  In- 
Kind  Contributions:  This  section  shall 
indude:  (1)  the  sources  of  cash  and 
amounts  to  be  used  for  matching 
requirements,  (2)  the  specific  in-kind 
contributions  proposed,  their  value  in 
monetary  terms,  and  the  methods  by 
which  their  values  were  derived,  and  (3) 
evidence  of  matching  fund  availability. 
Proposers  should  include  suffident 
information  to  allow  the  quality  of 
matching  contributions  to  be 
expeditiously  evaluated. 

6.6  Associated  Proposals 

In  some  cases  a  proposer  may  have 
multiple  ideas  that  span  severd 
Activities,  Activity  Areas,  or  Programs. 
In  such  a  case,  the  proposer  must 
prepare  a  separate  proposal  for  each 
Activity/Program  combination  and  then 
submit  those  separate  proposals  in  a 
single  package,  using  TRP  Cover  Sheets 
3a  and  3b  to  list  all  proposals  included 
in  the  set  of  associated  proposals  and  to 
describe  how  those  separate  proposals 
form  a  coherent  whole. 

Note  that  assodated  proposals  present 
a  different  situation  from  that  in  which 
a  proposer  wishes  to  submit  a  single 
proposal  idea  to  multiple  Activity/ 
Program  combinations.  In  such  a  case, 
each  proposal  shall  be  submitted 
separately,  and  TRP  Cover  Sheets  3a 
and  3b  are  not  required.  The  submission 
of  such  multiple  identical  proposals  is 
discouraged  and  each  such  proposal 
must  bear  a  clear  indication  that  it  is 
port  of  a  set  of  such  multiple  proposals. 

7.  Further  Additions  and  Corrections  to 
the  Program  Information  Package 

7.1  Additional  Information  About 
Matching  Funds  Requirements 

The  PIP  describes  the  matching  hmds 
requirements  applicable  to  all  ei^t  TRP 
Programs  in  a  general  way  and 
recommends  that  potential  offerora  refer 
to  the  language  of  the  individual 
statutes  for  detailed  information.  This 
section  of  the  solicitation  provides  some 
clarification  of  matching  requirements 
related  to  (1)  Federal  funds  other  than 
TRP  funds  and  to  (2)  Federal  technical 
assistance.  The  "Proposed  Matching 
Regulation  For  Commerdal-Military 
Integration  Partnerships"  set  forth  in 
section  G.3  of  the  PIP  should  be 
considered  incorporated  by  refarence 
into  the  TRP  coat  sharing  polides  set 
forth  in  section  G.2  of  the  PIP. 

Note:  Section  III(aX2)  OQ  page  C-2  of  the 
PIP  is  misleedlng  and  should  be  dlsra^rded 
Federal  "in-kind  cootributions"  are  iiuJuded 
In  the  term  technical  assiitance, 


In  applyizig  matching  hmd» 
requirements,  the  TRP  intmds  to  be  as 
flexibie  as  possible  in  the  treatment  of 
caatributions  of  otbef  Federal 
Government  entitiea  within  the  specific 
requiiemants  of  the  Program  statutes  as 
described  below. 

Techncdbgy  Development 

In  general,  proposers  are  expected  to 
use  non-Fed«al  iMourcss  to  meet  cost 
sharing  requirunents.  Undw 
Commercial-Military  Integration 
Partnerships,  non-DoD  Federal  Funds 
and  non-DoD  Federal  technical 
assistance  may  be  used  to  match  TRP 
funds.  However,  proposers  should  be 
aware  that  substantial  dependence  on 
Federal  funds  or  technical  assistance  to 
meet  cost  sharing  requirements  may 
reduce  the  attractiveness  of  their 
proposals  in  the  areas  of  pervasive 
impact  and  commitment  to 
productizatimi. 

Technology  Deployment 

b  most  cases,  proposers  are  expected 
to  use  non-Federal  resources  to  meet 
cost  sharing  requirements.  Under  the 
Defense  Dual-Use  Extension  Assistance 
Program,  non-DoD  Federal  Funds  and 
non-DoD  Federal  technical  assistance 
may  be  used  to  match  TRP  funds. 
However,  to  succeMfully  meet  the 
Technology  Deployment  aelectioii 
criteria,  a  proposer  moat  show  that  it  is 
in  the  National  interest  to  use  Federal 
funds  and  technical  assistance  because 
no  appropriate  source  of  non-Federal 
funds  or  assistance  is  avail^ila. 

Manufacturing  Education  and  Training 

In  general,  proposers  an  expected  to 
use  non-Fedmal  resources  to  meet  cost 
sharing  requirements.  Under  both 
Programs  in  this  Activity  Area,  non-TRP 
funding  and  technical  assistance  firom 
all  sources,  including  Federal 
Government  entities,  may  be  used  to 
match  TRP  funds.  However,  proposers 
should  be  aware  that  substantial 
depend«ic8  on  Federal  funds  or 
tedmical  asdstance  to  meet  cost  sharing 
requirements  may  reduce  the 
attractiveness  of  their  proposals  in  the 
areas  of  resources  and  industry 
involvement. 

Additional  Clarification  and  Guidance 

Other  than  as  described  above, 
proposers  should  not  include  the  use  of 
non-TRP  Federal  funds  or  Federal 
technical  assistance  in  the  cost  structure 
of  their  proposals.  Rather,  the  irapect  of 
those  Fedenri  ftmds  or  technical  efforts 
at  f^deni  laboratories  which  strengthen 
a  piopoaal  rfiouM  be  disCTissed  ae 
related  (ecknical  support  to  the 
tedmical  proposal,  to  tUe  way,  the 
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Federal  funds  or  technical  eflbrts  can  be 
consklarad  neutral  with  respect  to 
matching  requirements,  avoi<tiag 
unnecessarily  recognizing  Federal 
activibes  as  part  of  the  transaction  and 
thereby  increasing  the  costs  which 
industry  must  match.  These  federal 
funds  and  technical  efforts  then  need 
not  be  matdied  by  non-Federal 
Government  participants,  nor  may  they 
be  used  to  match  TRP  funds. 

The  foregoing  discussion  states 
general  guidance.  The  kng<iage  of  the 
particular  Program  statute  under  which 
an  award  is  made  and  negotiated  will 
definitively  detersiine  matching 
requirements.  The  TRP  will  assure  that 
all  statutory  requirements  relating  to 
matching  funds  are  ultimately  compUed 
with  in  the  finaiwnal  instrument 

7.2  Additional  Information  Concerning 
Manufacturing  Eiiucation  and  Training 
Activities 

Manu£K:tiiring  Engineering  Education 
Coalitions 

The  funding  of  additional  two-year 
renewals  will  be  dependent  upon  both 
demonstrated  progress  and  the 
availability  of  funds. 

Supplementary  Education  Awards  to 
Ongoing  Centers  and  Coalitions  Devoted 
to  Manufacturing 

The  maximum  award  shall  be  $2.5 
million,  not  $600,000  as  stated  in 
Section  A.3.7  of  the  PIP. 

Manufacturing  Experts  in  the  Classroom 

The  following  description  of  this 
additional  Manufacturing  Education 
and  Training  Activity  should  have  been 
included  as  Section  A. 3. 9  of  the  PIP. 

The  main  objective  of  this  Activity  is 
to  impart  the  profound  knowledge  and 
years  of  experience  possessed  by  many 
of  American  industiy's  manufecturing 
experts  and  production  engineers  to  the 
next  generation  of  engineers.  These 
experts  could  greatly  enrich  the 
academic  programs  and  the  students' 
educational  experience  by  being 
engaged  in  team  teaching  with  existing 
faculty  and  developing  and  managing 
practice-oriented  laboratories.  Other 
innovations  are  also  encouraged.  For 
example,  the  impact  of  this  thrust  can 
be  greatly  expended  by  interactive  video 
classroom  technology. 

MttiufKturiitg  experts'  activities  can 
be  included  as  an  integral  pert  of  those 
in  the  eight  Activities  enumerated  in  the 
PIP  for  the  Manufacturing  Education 
and  Trailing  Activity  Awe  or  prc^Mwed 
as  separate  stand-alone  protects.  In  the 
latter  OM,  k  is  anticipated  that  three- 
year  awards  will  be  Bade  for  a  toUl  of 
up  to  $600,000  each.  Industry  is 


expected  to  match  the  annual  level  of 
the  award  by  the  end  of  each  year.  This 
matching  can  include  funds, 
compensated  personnel  time,  the  use  of 
facilities,  contributed  eqtiipment  and 
supplies,  etc.  No  renewals  are 
anticipated  at  this  time. 

7.3  Additional  Funding  for  the 
Manufacturing  Extension  Service 
Providers  Activity 

The  amount  of  funding  available  for 
the  Ktanufacturing  Extension  Service 
Providers  Activity  has  been  increased  to 
$87.9  million  from  the  $87.4  million 
stated  in  the  PIP.  This  increase  was 
made  possible  by  the  addition  of 
$500,000  of  funds  from  NIST*s  State 
Technology  Extmsion  Program  (STEP). 
All  proposals  in  this  Activity  should 
still  be  aligned  with  Manufacturing 
Extension  Programs,  as  specified  in  the 
PIP.  Proposals  that  fit  into  the  STEP 
program's  goals  of  support  for  state 
industrial  extension  programs  will  be 
identified  during  the  evaluation  process 
for  potential  funding  from  this 
additional  source. 

7.4  Historically  Black  Colleges  and 
Universities  (HBCU).  Minority 
Institutions  (MI),  and  Small  Business 

in  its 


The  following  material  repl 
entirety  section  G.4  of  the  PIP. 

G.4  Historically  Black  Colleges  and 
Universities  (HBCU).  Minority 
Institutions  CMI).  and  Small  Business 

An  important  component  of  the 
Technology  Reinvestment  Project  is 
providing  an  opportunity  for  various 
institutions  to  force  new  relationships 
and  engage  in  colkboretion  to  their 
mutual  advantage.  Small  Businesses 
play  an  important  role  in  the  Defense 
and  commercial  industrial  base.  They 
are  specifically  the  targeted  benefidary 
class  in  the  Technology  Deployment 
Activity  Area  and  are  exclusively 
eligibte  to  participate  in  the  SBIR 
portion  of  the  TRP. 

HBCUs  and  Mis  are  encouraged  to 
participate  in  all  programs  for  which 
they  are  eligible  to  participate.  In  cases 
where  the  evaluation  of  proposals  is 
substantially  equal,  preference  for 
award  will  be  given  to  those  proposals 
that  include  hffiCUs  and  Mis  as 
participants  over  those  that  do  not 
include  HBCUs  and  Mis. 

Small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  (STBs)  as 
well  as  small  business  concerns  owned 
and  controlled  by  women  are 
encouraged  to  participale  in  aU 
programs  far  whidi  than  are  eligible  to 
partidpala.  Per  the  TeduwlQ^ 
Development  Activity  Asae.  la  i 
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where  the  evaluation  of  proposals  is 
substantially  equal,  preference  for 
award  will  be  given  to  those  proposals 
that  include  SDBs  as  participants  over 
those  that  do  not  include  SDBs. 

Dated;  May  14, 1993 

Alternative  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  9^-11851  Filed  5-1S-93;  8:45  am] 


Office  of  the  Secretary  of  Defense 

Govemment-induetry  Technical  Data 
Commtttee;  Meetings 

AGENCY:  Office  of  The  Under  Secretary 
of  Defense  (Acquisition)  DOD. 
ACnOM:  Notice  of  cancellation. 

summary:  Pursuant  to  section  807  of 
Public  Law  102-120.  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993,  a  Government- 
Industry  Technical  Data  Committee  was 
formed.  The  committee  will  make 
recommendations  to  the  Secretary  of 
IDefense  for  the  final  regulations 
required  by  subsection  (a)  of  10  U.S.C. 
2320.  "Rights  in  Technical  Data." 

The  committee  meetings  scheduled 
for  May  19  and  20, 1993,  (Federal 
Register  Notice,  December  28, 1992, 
page  61597)  are  hereby  cancelled.  For 
more  information,  please  contact  the 
Committee  Executive  Secretary, 
Angelena  Moy  at  (703)  693-5639. 

Dated:  May  14. 1993. 
L.M.  ByaiMB. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  93-11914  Filed  5-17-93;  8:45  am] 
MUJNQ  COM 


Department  of  ttte  Air  Force 

Privacy  Act  of  1974;  Adding  Systeme 
of  Records. 

agency:  Department  of  the  Air  Force, 

DOD. 

ACTXM:  Adding  systems  of  records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  add  two  systems  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  S52a],  as  amended. 
DATES:  The  new  systems  will  be 
effective  June  18, 1993.  unless 
comments  are  received  which  result  in 
a  contrary  determination. 
AOOAESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager,  SAF/ 
AAIA.  1610  Air  Force  Pentagon, 
Washington  DC  20330-1610. 


FOR  RjRTHER  INFORMA-nON  CONTACT:  Mr. 
James  H.  Gibson  at  (703)  607-3491  or 
DSN  227-3491. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

New  records  systems  reports,  as 
required  by  the  Privacy  Act  of  1974  (5 
U.S.C.  552a(r)),  as  amended,  were 
submitted  on  May  5, 1993.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Covemmenial  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (0MB), 
pursuant  to  paragraph  4b(3)  of 
Appendix  I  to  0MB  Circular  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  December  24, 1985 
(50  FR  52738.  December  24, 1985). 

Dated:  May  11. 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F055  ACC  A 

SYSTEM  NAME: 

Air-to-Air  Weapon  System  Evaluation 
Program. 

SYSTEM  LOCATKNC 

83d  Fighter  Weapons  Squadron. 
Analysis  Division,  Building  1801, 1287 
Florida  Avenue,  Tyndall  AFB,  FL 
32403-5217. 

CATEGOfMES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Fighter  and  attack  aircrew  members 
who  have  live-fired  missiles  in  the  Air- 
to-Air  Weapon  System  Evaluation 
Program. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

Name,  Social  Security  Number,  imit 
of  assignment,  and  flying  experience 
information. 

AUTHORTPr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force;  Powers  and  Duties,  delegation  by; 
as  implemented  by  Air  Force  Regulation 
55-11,  Programming  of  Requirements 
and  Reporting  Expenditures  for  Missile/ 
Targets  in  Noncombat  Firing  Programs, 
and  E.O.  9397. 

PURPOS£(S): 

Used  to  measure  program  goals  that 
dictate  maximizing  aircrew 
participation  during  their  first  fighter 
assignment  tour.  Personal  data  is  also 
used  to  determine  the  effects  of 


experience  and  training  on  air-to-air 
weapons  employment. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  WNXUDWO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POLICIES  AND  PRACnCCS  FOR  STORMG, 
RETRIEVING.  ACCESSVIQ,  RCTAJMNG.  AND 
OtSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in 
computers  and  on  computer  output 
products. 

RETRIEVABiUTY: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  per8on(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms,  safes  and  cabinets.  Those 
in  computer  storage  devices  are 
protected  by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  retained  for  one 
year  after  data  is  entered  in  computer 
then  destroyed  by  tearing  into  pieces, 
shredding,  macerating,  or  burning. 
Computer  records  are  destroyed  by 
erasing,  deleting  or  overwriting. 

SYSTEM  MANAGER(S)  ANO^^DORESS: 

83d  Fighter  Weapons  Squadron, 
Analysis  Division,  Building  1801, 1287 
Florida  Avenue,  Tyndall  AFB,  FL 
32403-5217. 

NOTVKATION  PROCEOURC: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  83d  Fighter  Weapons 
Squadron.  Analysis  Division,  Building 
1801, 1287  Florida  Avenue,  Tyndall 
AFB,  FL  32403-5217. 

When  appearing  in  person  a  military 
identification  card  is  required  for 
positive  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  requests  to  83d 
Fighter  Weapons  Squadron.  Analysis 
Division.  Building  1801. 1287  Florida 
Avenue,  Tyndall  AFB.  FL  32403-5217. 

When  appearing  in  person  a  military 
identification  card  is  required  for 
positive  identification. 


IMI 
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COKTESTMQ  MCOeO  PROCEOURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contestias  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12- 
35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEQORKS: 

Information  for  this  system  is 
obtained  from  forms  completed  by 
aircrew  members. 

UEUPTKMM  CUUUEO  FOR  TME  SYSTEM: 

None. 
F215  AFMWRSA  A 

SYSTEM  NAME: 

Automated  Air  Force  Library 
Information  System. 

SYSTEM  UXUTKM: 

At  all  Air  Force  bases,  stations, 
laboratories,  and  centers  operating 
automated  library  systems.  Official 
maihng  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

CATEGORIES  Of  INOiVKMIALS  COVERED  BY  THE 
SYSTEM: 

All  military  personnel  and 
dependents;  civilian  personnel 
(including  contractors)  and  dependents 
who  are  authorized  to  use  Air  Force 
libraries. 

tATEOORCS  or  RECORDS  IN  THE  SYSTEM: 

Social  security  number,  library  card 
number,  name,  base  and/or  home 
•ddress,  privilege  code,  statistical  code, 
base  organizational  afSliation  code, 
telephone  numbers),  expiration  date, 
registration  date,  issuing  library, 
number  of  cards  issued,  service  code  (if 
appropriate),  and  graduate  school  code 
(if  appropriate)  for  special  borrowers; 
on-line  patron  registration  which  may 
include  at  some  locations  security 
clearance  level/special  accesses;  need- 
to-know  subject  areas,  and  citizenship. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties,  delegation  by, 
as  implemented  Air  Force  Regulation 
215-15.  Air  Force  Library  and 
Information  System,  and  E.O.  9397. 

PI«KMC(S): 

This  system  is  used  to  track 
accountability  of  materials  charged  via 
operation  of  the  library's  automated 
circulation  control  system;  to  follow  up 
on  delinquent  borrowers  by  generation 
of  overdue  notices,  to  clear  departing 
patrons  and  delete  their  names  from  the 
file,  to  issue  library  cards,  and  to  ensure 
proper  control  of  classified  and  limited 
distribution  material. 


ROUTINE  USES  OF  RECORDS  MAIMTAJNEO  IN  THE 
SYSTEM,  WCtUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUOES  AND  PRACTKES  FOR  STORiNG, 

RETR1EVH4Q,  ACCESSINO,  RETAiNINQ,  AND 
OISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Kfaintained  in  computer  and 
computer  output  products,  and  on  paper 
application  frams. 

RETWEVABHJTY: 

Social  Security  Number,  name,  library 
card  number. 

SAFEGUARDS: 

Records  are  accessed  by  person  (s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-toknow.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RCTENTKM  AND  DISPOSAL: 

Records  are  destroyed  when 
expended,  when  material  is  returned,  on 
consolidation  of  records,  or  on  other 
proper  settlement  of  responsibility. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Air  Force  Morale,  Welfare,  Recreation 
and  Services  Agency,  Library  Services 
Division,  Randolph  AFB,  TX  78150- 
4534. 

►•OfTWCATKJN  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Air  Force  Morale, 
Welfare,  Recreation  and  Services 
Agency,  Library  Services  Division, 
Randolph  AFB.  TX  78150-4534.  or  to 
library  officials  at  location  of 
assignment. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Air  Force  Morale.  Welfare.  Recreation 
and  Services  Agency.  Randolph  AFB. 
TX  78150-4534.  or  to  library  officials  at 
location  of  assignment. 

CONTESTMO  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 


and  appealing  initial  agency 
determinations  are  published  in  Air 
Force  Regulation  12-35;  32  CFR  part 
806b;  or  may  be  obtaineid  fit)ra  the 
system  manager. 

RECORD  SOURCE  CATEOORSS: 

Personal  information  obtained  from 
the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  93-11849  Filed  5-18-93;  8:45  ami 
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Department  of  tha  Army 

Privacy  Act  of  1974;  Amend  System  of 
Recorda 

AGENCY:  Department  of  the  Army.  DOD. 
ACTIOW:  Amend  system  of  records. 

summary:  The  Department  of  the  Army 
is  amending  one  system  of  records 
notices  in  its  existing  inventory  of 
records  system  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  June 
18, 1993,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  U.S.  Army  Information 
Systems  Command.  ATTN,  ASOP-MP. 
Fort  Huachuca,  AZ  85613-5000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
879-6856. 

SUPW^MENTARV  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  in  their  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  the  provision  of 
subsection  (r)  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  new  or 
altered  system  reports. 

Dated:  May  12. 1993. 
L.  M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defease. 

A0040-66I>DASQ 
SYSTEM  NAME: 

Health  Care  and  Medical  Treatment 
Record  System,  (February  22, 1993.  SB 
FR  10063). 


2t2M 
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CHAMKS: 


CATfOOMKS  or  NCCOMia  M  TMi  SYSTEM: 

Add  'a  blood  smear  that  can  be  uaed 
for  DNA  typing  to  identify  human 
remains;'  before  'and  fwocurement  and 
sapantioo  x-ray  record  fiiee.' 

AUTMOMTY  POM  lUWTCHANCS  OF  TX  SYSTEM: 

Delete  entry  and  replaoe  with  '5 
U.S.C.  301;  10  U.S.C.  1071-1085;  50 
U.S.C  Supplement  IV.  Appendix  454, 
as  emended;  E.O.  9397;  and  Department 
of  Defense  Instruction  6010  15,  Third 
Party  Collection  (TPC)  Program;  DoD 
Directive  6010.14.  Inpatiant  Medical 
Care  for  Foreign  Military  Personnel;  and 
Array  Regulation  40-57,  Armed  Forces 
Medical  Examiner  System.' 

nouTWE  utu  or  mkcww  hmntameo  m  the 

SYSTEM,  INCtUOMa  CATCOOMES  OF  USCM  AND 

TWE  wwpoacs  OF  SMCMMaaa: 

Second  paragTaph,  add  'Armed  Forces 
Institute  of  Pathology,"  afler  'National 
Institutes  of  Health.'. 

Add  a  new  paragraph  'Third  party 
payers  per  10  U.S.C.  1095  as  amended 
by  Pub.  L.  99-272,  and  gxudance 
provided  to  the  DoD  health  services  by 
DoD  instruction  6010.15,  for  the 
purpose  of  collecthig  reasoitable 
inpatient/outpatient  hospital  care  costs 
incurred  on  behalf  of  retirees  or 
dependents.' 


A004O-66bOASG 
SYSTEM  MAME: 

Heshh  Care  and  Medical  Treatment 
Record  System. 

SYSTEM  LX)CATION: 

Army  Medical  Department  facllitios 
and  activities.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  record  systems 
notices. 

CATEOOMES  OF  anWUALa  COVEHED  BY  TtC 
SYSTEM: 

Military  members  of  the  Armed 
Forces  (both  active  and  inactive); 
dependants;  civilian  employees  of  the 
Department  of  Defense;  members  of  the 
U.S.  Coast  Guard.  Public  Health  Service, 
and  Coast  and  Geodetic  Survey;  cadets 
and  midshipmen  of  the  military 
academies;  employees  of  the  American 
National  Red  Qoss;  and  other  categories 
of  individuals  who  receive  medical 
treatment  at  Army  Medical  Department 
facilities/activities. 

CATEOOAKS  OF  RECORDS  M  TME  SYSTEM: 

Name,  Social  Security  Number, 
medical  records  (of  a  permanent  nature) 
used  to  document  heuth;  psychological 


and  ramtal  faygiena  coosultation  and 
evahiation;  madicaiy  dental  cara  and 
treatment  for  any  health  or  medical 
condition  provided  an  eligible 
individual  on  an  inpatient  and/or 
ou^atiant  status  to  include  but  not 
limited  to:  Health;  clinical  (inpatient); 
outpatient;  dental;  consultation;  a  blood 
smear  that  can  be  used  for  DNA  typing 
to  identify  human  remains:  and 
procurement  and  separation  x-ray 
record  files. 

Subsidiary  medical  records  (of  a 
tempmary  nature)  are  also  maintained 
to  support  records  relating  to  treatment/ 
observation  of  individuals.  Such  records 
include  but  are  not  limited  to:  Social 
work  case  files,  inquiries/complaints 
about  medical  treatment  or  services 
rendered  by  the  medical  treatment 
facility,  and  patient  traetmant  x-rey  and 
index  files. 

AUTHORmr  FOR  MMOENAMCE  OF  THE  SYSTEM: 

5  U.S.C  301;  10  U^.C  1071-1085;  50 
U.S.C.  Supplement  IV,  Appendix  454, 
as  amended;  E.O.  9397;  and  Department 
of  Defense  Instruction  6C10.15,  Third 
Party  Collection  (TPC)  Program;  DoD 
Directive  6010.14,  Inpatient  Medical 
Care  for  Foreign  Military  Personnel;  and 
Army  Regulation  40-57,  Armed  Forces 
Medical  Examiner  System. 

PURPOSE^S): 

To  provide  health  care  and  medical 
treatment  of  individuals;  to  establish 
tuberculosis/tumor/cancer  registries;  for 
research  studies;  compilation  of 
statistical  data  and  management  reports; 
to  implement  preventive  medicine, 
dentistry,  and  communicable  disease 
control  programs;  to  adjudicate  claims 
and  determining  benefits;  to  evaluate 
care  rend««d;  determine  professional 
certification  and  hospital  accreditation; 
and  determine  suitahihty  of  persons  for 
service  or  assignment 

ROUTINE  USES  OF  REOOnOS  MAM(TA»iEO  at  TME 
SYSTEM,  VCLUOaiQ  CATEOORCS  OF  USERS  AND 
THE  PURi>OS£S  OF  8UCM  USES: 

Information  may  be  disclosed  to  the 
Department  of  Veteran  Affairs  to 
adjudicate  veturans'  claims  and  provide 
medical  care  to  Army  members. 

National  Research  Council.  National 
Academy  of  Sciences.  National 
Institutes  of  Health.  Armed  Forces 
Institute  of  Pathology,  and  similar 
institutions  for  authorized  health 
research  in  the  interest  of  the  Federal 
Government  and  the  public.  When  not 
essential  for  longitudinal  studies, 
patient  identification  data  shall  be 
eliminated  from  records  used  for 
research  studies.  Facilities/activities 
releasing  such  records  shall  maintain  a 
list  of  all  such  research  organizations 


and  an  accounting  disclosure  oi  records 
released  thereto. 

To  local  and  stata  govemmant  and 
agencies  for  coropliaaca  with  local  laws 
and  regulations  governing  control  of 
communicable  diaaaaes,  preventive 
medidna  and  safety,  child  abuse,  and 
other  fmblic  health  and  walfere 
programs. 

Tlhird  party  payers  per  10  U.S.C  1095 
as  amended  by  Pub.  L.  99-272,  and 
guidance  provided  to  the  Di^  health 
services  by  DoD  Instruction  6010.15,  for 
the  purpose  of  collecting  reason^le 
inpatient/outpatient  hospital  care  costs 
incurred  on  behalf  of  retirees  or 
dependents. 

NOTE:  Records  of  identity,  diflgnntdc, 
prognosis,  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  client/patient, 
maintained  in  connection  with  tha 
performance  of  any  alcohol  or  drug 
abuse  prevention  and  treatment 
function  conducted,  regulated,  at 
directly  or  indirectly  assisted  by  any 
department  or  agMicy  of  the  united 
States,  shall,  except  as  provided  therein, 
be  confidential  and  be  disclosed  only 
for  the  purposes  and  imder  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-3  and  260ee-3.  These 
statutes  take  precedence  over  the 
Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 
the  individual  to  whom  the  record 
pertains.  The  'Blanket  Routine  Uses'  do 
not  apply  to  these  types  of  records. 

POUCtES  AND  PRACTICES  ROR  STORRM, 
RETRCVWO,  ACCESSRia,  RETARaMO,  AND 
DtSPOSan  OF  RECORDS  M  TME  trSTEH: 

STORAQE: 

Paper  records  in  file  folders;  visible 
card  files;  microfiche;  cassettes; 
punched  cards;  magnetic  tapes/discs; 
computer  printouts;  x-ray  film 

preservers. 

RETRcvAsiiirr: 

By  patient  or  sponsor's  sximame  or 
sponsor's  Social  Security  Number. 

SAFEGUAAOS: 

Records  are  maintained  in  buildings 
which  employ  security  gxiards  and  are 
accessed  only  by  authorized  persoimel 
having  an  official  need-to-know. 
Automated  segments  are  protected  by 
controlled  system  passwords  governing 
access  to  data. 

RETENTION  AND  DISPOSAL: 

Military  health/dental  and 
procurement/separation  x-ray  records 
are  permanent  Clinical  (inpatient), 
outpatient,  dental  and  consultation 
record  files  for  military  members  an 
destroyed  after  50  yaan;  records 
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pertaining  to  U.S.  Military  Academy 
cadetB  are  withdrawn  and  retired  to  the 
Surgeon,  U.S.  Military  Academy.  West 
Point,  NY  10996-1797,  Records  on 
civilians  and  foreign  nationals  are 
destroyed  after  25  years.  Records  on 
American  Red  Cross  personnel  are 
withdrawn  and  forwarded  to  the 
American  National  Red  Cross. 

All  medical  records  (except  the 
Military  Health/Dental  records  which 
are  active  while  individual  is  on  active 
duty,  then  retired  with  individual's 
Military  Personnel  Records  Jacket  and 
the  procurement/separation  x-ray 
records  which  are  forwarded  to  the 
National  Personnel  Records  Center  on 
an  accumulation  basis)  are  retained  in 
an  active  file  while  treatment  is 
provided  and  subsequently  held  for  a 
period  of  1  to  5  years  following 
treatment  before  being  retired  to  the 
National  Personnel  Records  Center. 
Subsidiary  medical  records,  of  a 
temporary  nature,  are  normally  not 
retained  long  beyond  termination  of 
treatment;  however,  supporting 
documents  determined  to  have 
significant  documentation  value  to 
patient  care  and  treatment  are 
incorporated  into  the  appropriate 
permanent  record  file. 

SVtTEli  MANAGEIHS)  ANO  AOORESS: 

Office  of  the  Surgeon  General. 
Headquarters.  Department  of  the  Army, 
5109  Leesburg  Pike.  Falls  Church,  VA 
22041-3258. 

NOrVKATION  mOCEOURE: 

Individueds  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  medical 
facility  where  treatment  was  provided. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

Red  Cross  employees  may  write  to  the 
Medical  Officer,  American  National  Red 
Cross,  1730  E  Street,  NW.  Washington, 
DC  20006. 

For  verification  purposes,  the 
individual  should  provide  the  full 
name.  Social  Seomty  Number  of 
sponsor,  and  current  address  and 
telephone  number.  Inquiry  should 
include  name  of  the  hospital,  year  of 
treatment  and  any  details  which  will 
assist  in  locating  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  medical  facility  where 
treatment  was  provided.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 


Red  Cross  employees  may  write  to  the 
Medical  Officer.  American  National  Red 
Cross.  1730  E  Street,  NW,  Washington, 
DC  20006. 

For  verification  purposes,  the 
individual  should  provide  the  full 
name.  Social  Seciirity  Number  of 
sponsor,  and  current  address  and 
telephone  number.  Inquiry  should 
include  name  of  the  hospital,  year  of 
treatment  and  any  details  which  will 
assist  in  locating  the  records. 

C0MTEST1NQ  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  personal 
interviews  and  history  statements  from 
the  individuals;  abstracts  or  copies  of 
pertinent  medical  records;  examination 
records  of  intelligence,  personality, 
achievement,  and  aptitude;  reports  from 
attending  and  previous  physicians  and 
other  medical  personnel  regarding 
results  of  physical,  dental,  and  mental 
examinations,  treatment,  evaluation, 
consultation,  laboratory,  x-ray  and 
special  studies  and  research  conducted 
to  provide  health  care  and  medical 
treatment;  and  similar  or  related 
documents. 

EXEMPTIONS  CLAiMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  93-11850  Filed  5-18-93;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProlMt  Nos.  3218-032.  et  aL] 

Hydroelectric  Appiicationa  [City  of 
Orrville,  CA,  et  al.];  Appiicationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  3218-032. 

c  Date  Filed:  April  19, 1993. 

d.  Applicant:  City  of  Orrville,  Ohio. 

e.  Name  of  Project:  Pike  Island 
Hydroelectric  Project. 

f.  Location:  Pike  Island  Locks  and 
Dam  on  the  Ohio  River,  at  Tiltonsville, 
Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 


h.  Applicant  Contact:  Mr.  Robert  A. 
Nichols,  Director  of  Utilities, 
Department  of  Public  Utilities.  207 
North  Main  Street.  Orrville.  OH  44667. 
(216) 684-5000 

i.  FERC  Contact:  Hank  Ecton  (202) 
219-2678. 

j.  Comment  Date:  June  21, 1993. 

k.  Description  of  Project  Action:  The 
license  for  this  project,  with  a  proposed 
capacity  of  49.5  megawatts,  was  issued 
on  September  27, 1989.  The  proposed 
project  was  to  utilize  an  existing  U.S. 
Corps  of  Engineers  Pike  Island  Dam. 
The  licensee  states  that  he  has  not  been 
able  to  secure  the  necessary  agreements 
to  allow  the  development  of  the  project. 
No  construction  has  occurred,  and  the 
proposed  site  remains  unaltered. 

1.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  B,  Cl, . 
andD2. 

2a.  Type  of  Application:  Surrender  of 
Exemption  (5MW  or  Less). 

b.  Project  No.:  7466-001. 

c.  Date  Fi7ed;  April  13, 1993. 

d.  Applicant:  Ms.  Gail  M.  Cron. 

e.  Name  of  Project:  Hamon  Canyon. 

f.  Location:  On  Hamlin  Canyon  Creek 
in  Butte  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

b.  Applicant  Contact:  Ms.  Gail  M. 
Cron,  530  Hillcrest  Road,  Paradise,  CA 
95969.  (916)  877-1689 

i.  FERC  Contact:  Mark  R.  Hooper, 
(202)  219-2680. 

j.  Comment  Date:  June  21, 1993. 

k.  Description  of  Proposed  Action: 
The  existing  project  for  which  the 
exemption  is  being  surrendered  consists 
of:  (1)  A  5-foot-wide,  5-foot-long,  and  3- 
foot-high  intake  structure  at  elevation 
1,540  feet  msl;  (2)  a  12-inch-diameter, 
180-foot-long  penstock;  (3)  a 
powerhouse  containing  a  generating 
unit  with  a  rated  capacity  of  5  kW;  and 
(4)  a  108-foot-long  transmission  line. 

The  exemptee  is  requesting  surrender 
of  its  exemption  for  personal  reasons. 
The  project  is  presently  not  in 
operation. 

1.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  B,  Cl, 
andD2. 

3a.  Type  of  Application:  Amendment 
to  Project  Design. 

b.  Project  No:  10552-005. 

c.  Date  Filed:  03/26/93. 

d.  Applicant:  Contrectora  Power 
Group,  Inc. 

e.  Name  of  Project:  Mi-28  Water 
Power  Project. 

f.  Location:  On  the  Milner-Gooding 
Canal,  near  the  Qty  of  Eden  in  Jerome 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 
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k.  Appikxmt  Contact:  ]dtm  J. 
Straubhar,  P.E..  P  O.  Box  820.  Twin 
Falls,  ID  B3303-0820.  (206)  73&-8255 

i.  FERC  Contact  Mohamad  Fa>78d, 
(202)  21»-2665. 

j.  Comment  Date:  Juna  21. 1993. 

K.  Description  of  Amendment:  In 
additioo  to  a  change  from  the  tvro 
incimed  Kaplan  turbines,  approved 
undw  the  Uoense.  to  two  vertical 
reactioo  turbines  of  the  same  capacity. 
Licensee  proposes  to  reroute  the 
transnussioo  line.  The  new  proposed 
transiiiisaion  line  alignment  will  be 
South  and  East  of  the  proposed 
poweiplaiit,  to  the  point  of 
interconnection  with  Idaho  Power 
Company,  l^is  proposed  alignment 
would  aSect  federal  and  private  lands. 

1.  This  Notice  Also  Consists  of  the 
Fotlowiag  Standard  Paragraphs:  B,  Cl. 
andD2. 

4a.  Tiipeo/ Application:  Exemption 
from  Licensing. 

b.  Project  No.:  11365-000. 

c.  Date  Fiied:  December  2, 1992. 

d.  Applicant:  Swan  Falls  Corporation. 

e.  Name  of  Project:  Swan  Falls 
Hydroelectric  Project 

f.  Location:  On  the  Saco  River  in 
Oxford  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Lawrence  J. 
Keddy.  5  Gambo  Road.  P.O.  Box  40. 
South  Windham.  Maine  04082-0040, 
(207)  892-4000 

i.  FERC  Contact:  Mary  C.  Golato.  (202) 
219-2804. 

j.  Deadline  Date:  July  9. 1993. 

K.  Status  of  Environmental  Analysis: 
This  epphcation  has  been  accepted  for 
filing  and  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D8. 

1.  Description  of  Project:  The  proposed 
project  consists  d  the  following 
features:  (1)  An  existing  dam 
approximately  630  feet  long  and  10  feet 
high:  (2)  an  existing  impoundment  with 
a  surfece  area  of  150  acres,  a  length  of 
4.1  miles,  and  a  storage  capacity  of  450 
acre-feet  (3)  an  existing  powerhouse 
containing  one  operable  and  one 
inoperable  turbine  generator  unit  (both 
to  be  upgraded),  thus  increasing  the 
installed  capacity  of  the  project  from 
350  to  820  kilovolt;  (4)  an  existing  34.5- 
kilovolt  transmission  line;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  4  million 
kilowatthouis. 

m.  Purpose  of  the  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicuit  for  sale  to  its  cuitomers. 

n.  Tnis  Notice  Also  Consists  of  the 
FoUowittg  Standard  Paragraphs:  A2,  A9. 
81.  and  08. 


o.  A¥ail4dde  Locatioas  of  Application: 
A  copy  of  the  apptication  u  available  for 
inspeOiai  md  laproduction  at  the 
Commission's  Public  Reference  and 
Files  Malnteoance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104,  Washington,  DC  20426.  or  by 
calling  (202)  219-1371.  A  copy  is  also 
availabia  for  inspection  and 
reprochictioD  at  Mr.  Lawrence ).  Keddy, 
5  Gambo  Road.  P.a  Box  40,  South 
Windham.  ME  04082-0040  (207)  892- 
4000. 

5a.  Type  of  Application:  Subsequent 
Minor  license. 

b.  Project  No.:  2421-003. 

c.  Date  Filed:  Decembo-  31. 1991. 

d.  Applicant  Flambeau  Papar 
Corporation. 

e.  Name  of  Project:  Lower  Hydro 
Project. 

f.  Location:  On  the  North  Fork  of  the 
Flaml>eau  River  in  Price  and  Ashland 
Counties,  Wiaoonsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  James  M. 
McGinnity,  Vice  President,  Flambeau 
Paper  Coiporation,  200  North  First 
Avenue.  Parit  Falls.  WI  54552.  (715) 
762-3231. 

i.  FERC  Contact:  Ed  Lee,  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragraph  D9. 
(July  6. 1993). 

k.  Status  (^  Eavironmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D9. 

L  Description  of  Inject:  The  project 
as  licensed  consists  of  the  following:  (1) 
Two  existing  earth  dikes,  the  first  (the 
"left  dike")  extends  80  feet  and  the 
second  (the  "right  dike")  extends  64 
feet,  each  consisting  of  a  sand,  gravel 
and  silt  mixture  with  a  central  concrete 
corewall;  (2)  an  existing  concrete  gravity 
ogee  spillway  section,  approximately 
102  feet  long,  containing  four  tainter 
gates,  each  20.1  feet  long  by  13  feet 
high;  (3)  an  existing  concrete  log  sluice; 
(4)  an  existing  reservoir  with  a  surface 
area  of  appnnimatsly  71  acres  and  a 
total  storage  volume  of  approximately 
570  acre-feet  at  die  normial  surface 
elevation  of  1 468.0  feet  NGVD;  (5)  an 
existing  reinforced  ccmcrete  and  brick 
powerhouse,  93  feet  long  by  52  feet 
wide,  containing  (a)  three  vertical  AVB 
turbines  writh  a  coi^ined  plant 
hydraulic  capacity  of  930  cb, 
manufactured  by  Allis  Chalmers  and 
rated  at  600  hp  each,  and  (b)  three 
generators,  manufactured  by  Allis 
Chalmars  and  rated  at  400  kW  each, 

Eroviding  a  total  plant  rating  of  1.200 
W;  and  (6)  existing  appurtenant 
facilities.  No  dunges  are  being 


proposed  bx  this  stdMequent  licaose. 
The  applicant  estimates  the  average 
annual  gencoatioo  for  this  profect  would 
be  5,920  MWH.  The  dam  and  existing 
project  fecilities  are  owned  by  the 
applicant 

m.  Purpose  {^Project:  Project  power 
would  be  utihxed  by  the  applicant  far 
sale  to  its  customms. 

n.  This  Notice  also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
D9. 

0.  Avaiiable  Location  (^Application: 
A  copy  of  the  amplication,  as  amwufed 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104.  Washir^gton,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Flambeau  Paper 
Corporation,  200  North  First  Avenue. 
Park  Falls;  WI  54552  or  by  calting  (715) 
762-3231. 

6a.  Type  of  Applicatioa:  Subsequent 
Minor  License. 

b.  Project  No.:  247^-002. 

c.  Date  Filed:  December  31, 1991. 

d.  Applicant:  Flambeau  Paper 
Corporation. 

e.  Name  of  Project:  Crowley  Hydro 
Project. 

f.  Location:  On  the  North  Fork  of  the 
Flambeau  River  in  Price  County, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a>-825(r). 

h.  Applicant  Contact:  Mr.  James  M. 
McGinnity,  Vice  President,  Flambeau 
Paper  Corporation.  200  North.  First 
Avenue.  Park  Falls.  WI  54552.  (715) 
762-3231. 

i.  FEEC  Contact:  Ed  Lee.  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragraph  D9. 
Quly  6. 1993). 

k.  Status  (^ Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D9. 

1.  Description  o//VD/ecf;  The  project 
as  licensed  consists  of  the  following:  (1) 
Two  existing  earth  embankments,  the 
first  (the  "left  embankment")  extends 
approximately  133  feet  and  the  second 
(Ine  "right  embankment")  extends 
approximately  255  fleet,  each 
embankment  contains  a  reinforced 
concrete  corewall;  (2)  an  existing 
concrete  gated  ogee  spillway  section, 
approximately  71  feet  long,  containing 
(a)  two  tainter  gates,  each  20.1  feet  long 
by  12  foet  high,  (b)  two  stoplog  gates, 
each  9  feet  long  by  13  fieet  high,  (c)  two 
submerged  sluice  gales  located  under 
the  stoplog  gates,  each  4  feet  long  by  4 
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feet  high,  and  (d)  a  concrete  aprao  on 
the  downstream  side;  (3)  an  existing 
reservoir  with  a  surftioe  area  of  422  acres 
and  a  net  storage  capacity  of  3439  acre- 
feet  at  the  normal  surface  elevation  of 
1 ,428.0  NGVD:  (4)  an  existing  reinforced 
concrete  and  brick  powerhouse.  54  feet 
long  by  48  feet  wide,  containing  (a)  two 
vertical  turbines  with  a  combined 
hydraulic  capacity  of  1,480  cfs, 
manufect^ued  by  S.  Moigan  Smith  and 
rated  at  1300  hp  and  720  hp,  and  (b) 
two  generators,  manufactured  by  Allis- 
Chalmers  and  rated  at  1,000  kW  and  500 
kW,  providing  a  total  plant  rating  of 
1,500  kW;  and  (5)  existing  appurtenant 
facilities.  No  changes  are  being 
proposed  for  this  subsequent  license. 
The  applicant  estimates  the  average 
annual  generation  for  this  project  would 
be  7.423  MWH.  The  dam  and  existing 
project  fecilities  are  owned  by  the 
applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  Notice  also  Consists  of  the 
Following  Standard  Paragraphs:  A4  and 
DO. 

o.  Available  Location  of  Application: 
A  oopy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room 
3104.  Washington.  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproducti(Hi  at  Flambeau  Paper 
Corporation.  200  North  First  Avenue. 
Park  Falls.  WI 54552  or  by  calling  (715) 
762-3231. 

a.  Type  of  Application:  New  Major 
License. 

b.  P>t)/ecls  Afo..  2513-003. 

c.  Date  Filed:  December  26. 1991. 

d.  Applcant:  Green  Mountain  Power 
Con^)any. 

e.  Mune  of  Project  Essex  19  Project. 

f.  Location:  On  the  Winooski  River, 
Qiittenden  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-e25(r). 

h.  Applicant  Contact:  Mr  .Eugene  L. 
Shlatz,  Gram  Mountain  Power 
Company,  25  Green  Mountain  Drive. 
P.O.  Box  850,  South  Burlington,  VT 
05402.  (802)  864^731. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragraph  D9. 
Ouly  6. 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  thia  time— see  attached 
paragraph  09. 


L  Descxiotion  of  Project:  The  project 
as  licensed  consists  of  the  foUowing:  (1) 
The  existing  4g54BO(-Ioi^  45-fb^^ldgh 
coocrate  gravity  dam  comprised  of  (a)  a 
345-foot-long  uncontroUed  overflow 
spillyray  with  5-foot-high  flaahboards 
mounted  on  261  feet  of  its  crest  and  6.5- 
foot-high  flashboards  mounted  on  the 
remaii^  84  feet  of  its  crest:  (b)  a  149- 
foot-Iong  nonoverflow  left  abutment 
section  with  a  crest  elevation  of  285.25 
feet  NGVD;  and  (c)  a  right  nonoverflow 
abutinent  wall;  (2)  a  reservoir  witii  a 
surface  area  of  352  acres  and  a  gross 
storage  capacity  of  1.950  acre-feet  at  the 
normal  maximum  pool  elevation  of  275 
feet  NGVD;  (3)  the  existing  intake 
structure:  (4)  four  163-foot-long.  9-foot- 
diameter  steel  penstocks  that  supply  the 
main  turbines:  (5)  two  163-fbot-long.  3- 
foot-diameter  steel  penstodu  that 
supply  the  hydraulic  exciters;  (6)  the 
existing  156.5-foot-long  by  65-foot-tvide 
poweibouse  containing  four  turbine- 
generator  units  rated  at  1,800-kW  each 
for  a  total  installed  capacity  of  7.200- 
kW;  (7)  the  existing  tailrace;  (8)  Uie 
existing  300-foot-long,  34.5-Kv 
transmission  line;  and  (9)  appurtenant 
facilities  and  equipment.  The  applicant 
is  not  proposing  any  changes  to  the 
existing  project  works  as  licensed.  The 
applicant  owns  all  the  existing  project 
facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customere. 

n.  This  Notice  Also  Consists  of  the 
Follomng  Standard  Paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room 
3104,  Washington.  EX:  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Green  Mountain  Power 
Company,  25  Green  Mountain  Drive, 
P.O.  Box  850.  South  Burlington,  VT 
05402,  (802)  864-5731. 

8a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2486-002. 

c.  Date  Filed:  December  23, 1991. 

d.  Applicant:  Wisconsin  Electric 
Power  Company. 

e.  Mune  of  Project:  Pine  Hydro 
Project. 

f.  Location:  On  the  Pine  River  in 
Florence  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a>-82S(r). 

h.  Applicant  Contact:  Mr.  David  K. 
Porter,  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street. 


P.O.  Box  2046.  MUwaukee,  WI  S3201. 
(414)  221-250a 

L  FERC  Contact:  Ed  Lee.  (202)  21»- 
2809. 

}.  Deadline  Date:  See  paragraph  D9. 
(July  12. 1993). 

L  Status  of  Environmental  Analvsis: 
This  application  has  been  acce;^  for 
filing  and  is  ready  for  envirozunental 
analysis  at  this  time — see  attached 
parapaph  D9. 

1.  Description  <rfProiect:  The  pn^ect 
as  licensed  consists  of  the  following:  (1) 
An  existing  earth  dike.  358  feet  long, 
containing  a  concrete  corewall.  86  feet 
long;  (2)  an  existing  reinforced  concrete 
gated  spillway  secti<m,  124  feet  kmg. 
containing  seven  Tainter  gates,  each  12 
feet  high  by  14  feet  long:  (3)  an  existing 
concrete  gravity  non-overflow  section, 
148  feet  long;  (4)  an  existing  reservoir 
with  a  surface  area  of  180  acres  and  a 
total  storage  volume  of  approximately 
1,540  acre- feet  at  the  normal  maximum 
surface  elevation  of  1191.6  feet  NGVD; 
(5)  an  existing  reinforced  concrete  canal 
intake  structure,  14  feet  long,  equipped 
with  slots  for  stop  logs;  (6)  an  existing 
1,530  foot  long  canal,  approximately  10 
feet  deep  and  12  feet  wide  at  the  bottom, 
cut  into  soil  and  rock,  with  the  first  120 
feet  rip-rap  lined  and  portions  of  the 
downstream  end  concrete  lined;  (7) 
existing  penstock  headworks  consisting 
of  (a)  a  concrete  intake  structxire.  46  feet 
long,  and  (b)  two  concrete  retaining 
walls,  47  feat  long  and  32  feet  long;  (8) 
two  existing  9  foot  diameter  steel 
penstocks,  each  340  feet  long;  (9)  an 
existing  reinforced  concrete,  brick  and 
steel  frame  powerhouse,  50.6  feet  long 
by  58.4  feet  wide,  containing  (a)  two 
vertical  shaft  Francis  turbines  with  a 
combined  maximimi  hydraulic  capacity 
of  760  cfs,  manufectured  by  S.  Morgan 
Smith  and  rated  at  3J0O0  hp  each,  and 
(b)  two,  3-pha8e,  60-cycle,  vertical  shaf^ 
generators,  manufactured  by  General 
Electric  and  rated  at  1,800  kW  each, 

Eroviding  a  total  plant  rating  of  3.600 
W;  and  (10)  exiting  appurtenant 
facilities.  No  changes  are  being 
proposed  for  this  new  license.  The 
applicant  estimates  the  average  unnual 
generation  for  this  project  would  be  18.9 
GWH.  The  dam  ana  existing  project 
facilities  are  owned  by  the  applicant 

m.  Purpose  of  Project:  Pro)ect  power 
would  be  utilized  by  the  apphcant  for 
sale  to  its  customera. 

n.  This  notice  also  consists  of  the 
Following  Standard  Paragraphs:  A4  and 
D9. 

a  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Refarence  and 
Files  Maintenance  Branch,  located  at 
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941  North  Capitol  Street  NE-.  room 
3104,  Washington.  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Electric 
Power  Company.  231  West  Michigan, 
room  A440,  Milwaukee,  WI  (m-  by  calling 
(414) 221-2413. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11383-000. 

c.  Date  Fiied;  February  11, 1993. 

d.  Applicant:  Genesis  Eneivies,  Inc. 

e.  Name  of  Project:  Lake  Wazeecha. 

f.  Location:  On  Fourmile  Creek  in  the 
town  of  Grand  Rapids,  Wood  and 
Portage  Counties,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a>-825(r). 

h.  Applicant  Contact:  Elaine  R. 
Hitchcock.  P.O.  Box  381,  Sheboygan,  WI 
53082.  (414)  458-2624. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

i.  Comment  Date:  July  14, 1993. 

k.  Description  ofProfed:  The 
proposed  project  would  consist  of:  (1) 
An  existing  23-foot-high,  1,821-foot-long 
dam;  (2)  a  reservoir  having  a  148-acre 
surface  area  and  a  1,172-acre-foot 
storage  capacity  at  normal  water  surface 
elevation  1,014.4  MSL;  (3)  a  new 
powerhouse  containing  one  200-kW 
generating  unit;  (4)  a  300-foot-long, 
13.8-kV  transmission  line;  and  (5) 
appurtenant  facilities. 

The  dam  is  owned  by  the  Wood 
County  Parks  Department.  Applicant 
estimates  that  the  average  annual 
generation  would  be  1,000,000  kWH 
and  that  the  cost  of  the  studies  under 
the  permit  would  be  $20,000.  Power 
would  be  sold  to  the  Wisconsin  Rapids 
Lieht  and  Water  Works  Commission. 

I.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A5,  A7, 
Ag,  AlO,  B.  C  and  D2. 

10  a.  Type  of  Application:  Major 
Ldcdiiso 

b.  Project  No.:  10725-002. 

c.  Date  Filed:  May  29, 1992. 

d.  Applicant:  Little  Horn  Energy 
Wyoming,  Inc. 

e.  Name  of  Project:  Dry  Fork. 

f.  Location:  In  Bighorn  National 
Forest,  on  Dry  Fork  in  Sheridan  County, 
Wyoming.  Townships  56N,  and  57N 
and  Ranges  88W  and  89W. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bjom 
Omreng.  Little  Horn  Energy  Wyoming, 
hic  100  First  Stamford  Place.  Stamford, 
CT  06902. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  21»-2846. 

j.  Deadline  Date  for  Protests  and 
IntemntiQns:  July  22, 1903. 

k.  StatuM  of  Environmental  Analysis: 
Tliis  application  is  not  ready  fat 


environmental  analysis  at  this  time — see 
attached  paragraph  D7. 

L  Description  of  Project:  The  proposed 
project  would  consist  of.  (1)  A  100-foot- 

nigh  rock-fill  dam  creating  an  upper 
reservoir  with  a  surface  area  of  73  acres 
and  a  5,350  ac-ft  storage  capacity 
located  on  Dry  Fork  Ridge;  (2)  a  10,360- 
foot-long,  21-foot-diameter  power 
timnel;  (3)  a  pumped  storage 
powerhouse  containing  generating  units 
with  a  capacity  of  1,000  MW;  (4)  a  265- 
foot-high  roller  compacted  concrete 
lower  dam  and  reservoir  with  a  surface 
area  of  140  acres  and  a  9,622  ac-ft 
storage  capacity  on  Dry  Fork;  (5)  a  lower 
powerhouse  containing  a  generating 
unit  with  a  capacity  of  1,000  kW;  (6) 
approximately  22  miles  of  improved 
and  new  access  roads  to  the  project 
features:  (7)  an  18-mile-long 
transmission  line;  and  (8)  appurtenant 
facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  sold. 

n.  This  Notice  Also  Consists  of  the 
Following  Standard  Paragraphs:  A2.  A9, 
Bl,andD7. 

11a.  Type  of  Application:  Exemption 
of  Small  Conduit  Hydroelectric  Facility. 

b.  Project  No.:  11411-000. 

c.  Date  Filed:  May  3, 1993. 

d.  Applicant:  Metropolitan  Water 
District  of  Southern  California. 

e.  Name  of  Project:  Etiwanda  Small 
Conduit  Hydroelectric  Power  Plant. 

f.  Location:  On  the  existing  Etiwanda 
Pipeline  in  the  City  of  Rancho 
Cucamonga,  San  Bernardino  Coimty, 
California;  TlS,  R6W,  in  Section  8. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(aM25(r). 

h.  Applicant  Contact:  Mr.  Richard 
Balcerzak,  Assistant  General  Manager, 
The  MetropoUtan  Water  District  of 
Southern  California,  P.O.  Box  54153, 
Terminal  Annex,  Los  Angeles,  CA 
90054.  (213)  217-6000. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.,  (202)  219-2847. 

j.  Brief  Description  of  Project:  The 
proposed  project  consists  a  masonry 
powerhouse  containing  a  turbine  with 
an  installed  capacity  of  23.9  Megawatts 
(project  excludes  the  existing  conduit 
on  which  the  powerhouse  is  proposed).  , 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106,  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR.  at  $  800.4. 

1.  In  accordance  with  §  4.32  (b)  (7)  of 
the  Commission's  regulations,  if  any 
resource  agency.  SHPO.  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate,  foctual  basis 


for  a  complete  analysis  of  this 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  together  with  jiistification 
for  such  request,  no  later  than  July  2. 
1993,  and  must  serve  a  copy  of  the 
request  on  the  applicant. 
12  a.  Type  of  Application:  Major 

b.  Project  No.:  11408-000. 

c.  Date  Filed:  April  28. 1993. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project:  Salmon  River 
Hydroelectric  Project. 

f.  Location:  On  the  Salmon  River  in 
the  Towns  of  Redfield  and  Orwell. 
Oswego  County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Jerry  L  Sabattis. 
P.E..  Niagara  Mohawk  Power 
Corporation.  300  Erie  Boulevard  West, 
Syracuse,  NY  13202,  (315)  474-1511. 

i.  FERC  Contact:  Mary  C  Golato  (202) 
219-2804. 

j.  Conunent  Date:  60  days  from  the 
filing  date  in  paragraph  C  (June  28. 
1993). 

k.  Description  of  Project:  The 
proposed  project  consists  of  two 
developments  progressing  downstream 
of  the  Salmon  River:  Bennetts  Bridge  ~ 
and  Lighthouse  Hill. 

The  Bennetts  Bridge  development 
consists  of:  (1)  An  existing  dam  607  feet 
long  and  45  feet  high;  (2)  an  existing 
reservoir  6  miles  long;  (3)  an  existing 
10.000-foot-long  conduit  system;  (4)  an 
existing  powerhouse  containing  fbur 
existing  turbine-generator  units  with  a 
total  installed  capacity  of  approximately 
31.500  kilowatts  (kW);  (5)  three  existing 
12-kilovolt  (kV)  electric  transmission 
lines;  and  (6)  appurtenant  facilities. 

The  Lighthouse  Hill  development, 
located  approximately  1  mile 
downstream  of  the  Bennetts  Bridge 
powerhouse,  consists  of:  (1)  An  existing 
382-foot-long  concrete  gravity  dam;  (2) 
an  existing  4,300-foot-long  reservoir;  (3) 
three  existing  17-foot-wide  by  8-foot- 
high  by  62-foot-long  concrete  penstocks; 

(4)  an  existing  powerhouse  containing 
two  existing  turbine-generator  units  and 
one  proposed  turbine-generator  unit  for 
a  total  installed  capacity  of  8,200  kW; 

(5)  an  existing  400-foot-long,  12-kV 
transmission  line;  and  (6)  appurtenant 
facilities.  The  average  annual  generation 
for  both  developments  of  the  project  is 
108.000.000  kilowatthours.  The  owner 
of  the  project  tadlities  is  the  Niagara 
Mohawk  Power  Corporation. 

1.  With  this  notice,  we  are  initiating 
consultation  %vith  the  New  York  State 
Historic  Preservation  Officer  (SHPO).  as 
required  by  section  106.  National 
Historic  Preservation  Act.  and  the 
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regulations  of  the  Advisory  Council  on 
Historic  Preservation.  36  CFR,  at 

§800.4. 

m.  Pursuant  to  f  4.32(bK7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  sdenti&c 
study  shoidd  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  pwson  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  flling  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submi8si(Bi  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  re?{X)nse  to  and  in 
compliance  with  public  notice  of  the 
initial  development  appUcation.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  prehmlnary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particuliv 
application  (see  18  CFR  4.36). 
SuomisBion  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 
A7.  Preliminary  Permit — ^Any 

aualified  development  applicant 
esiring  to  file  a  competing 


development  application  must  submit  to 
the  Commission,  on  or  befne  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
appUcation  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  appUcation 
may  be  filed,  either  a  prehminary 
permit  application  or  a  development 
appUcation  (specify  which  type  of 
appUcation).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
pubUc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preUminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preUminary  engineering  plans,  and  a 
study  of  environmental  Impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  (Jomments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  acccffdance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 

C  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
P70)ect  Number  of  the  {>articular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
mu.if  be  fi  lad  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Pro)ect  Review, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competiitg  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 
Cl.  Filing  and  Service  of  Responsive 
Documents — Any  fiUngs  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Protect  Number  of 
the  particular  appUcation  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to: 

The  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  appUcation. 

D2.  Agency  Comments — Federal. 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  cony  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  AppUcant.  if  an  agency  does 
not  file  comments  within  the  time 
specified  for  fiUng  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D7.  Filing  and  Service  of  Resp>onsive 
Documents— The  appUcation  is  not 
ready  for  environmental  analysis  at  this 
time:  therefore,  the  Commission  is  not 
now  requesting  comments. 
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recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Dear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE."  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATKDN,"  or  "COMPETING 
APPUCATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otnerwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  documents  must  be  filed  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
E)C  20426.  An  additional  copy  must  be 
sent  to  Director.  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission.  Room  1027.  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D8.  Filing  and  ^rvice  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  appUcation  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION."  or  "COMPETING 
APPUCATION;"  (2)  set  forth  in  the 
beading  the  name  of  the  applicant  and 
the  project  number  of  the  applicafion  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 


regulations  to:  The  Secretary.  Federal 
Eneivy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower  licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Do.  Filing  and  Service  of  Responsive 
Documents — ^The  appUcation  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescription. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991,  56  FR 
23108,  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (July  6. 
1993  for  Project  Nos.  2421-003.  2473- 
002.  and  2513-003;  July  12.  1993  for 
Project  No.  2468-002).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  horn  the 
date  of  this  notice.  (August  19. 1993  for 
Project  Nos.  2421-003,  2473-002; 
August  20.  1993  for  Project  No.  2513- 
003;  August  24. 1993  for  Project  No. 
2468-002) 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  Utle  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  apphcant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 


additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  May  14. 1993,  Washington,  DC 
Lois  D.  CasfaeU. 
Secretary. 
[FR  Doc.  93-11831  Filed  5-18-93;  8:45  am] 

HLLMO  CODE  V717-01-M 


[DockM  No.  JD93-08203T.  LoulaiwM-23] 

State  Of  Louisiana;  NGPA  Notica  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

May  13, 1993. 

Take  notice  that  on  May  7. 1993.  the 
Office  of  Conservation  of  the 
Department  of  Natxiral  Resources  for  the 
State  of  Louisiana  (Louisiana)  submitted 
the  above-referenced  notice  of 
determination  piu^uant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Upper  Wilcox 
Zone.  Reservoir  A.  underlying  portions 
of  the  South  Harmony  Church  Field  in 
Allen  Parish.  Louisiana,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
recommended  area  covers  the  W/2  of 
Section  16  and  the  E/2  of  Section  9.  in 
Township  6  South.  Range  5  West. 

The  notice  of  determination  also 
contains  Louisiana's  findings  that  the 
referenced  portions  of  the  Upper  Wilcox 
Zone  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  D.  CashalL 
Secretary. 

(FR  Doc  93-11792  Filed  5-18-93;  8:45  am] 
BHJJNO  cooe  •nr-ei-M 
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[OookM  No.  JOO3-0e32ST  OtilahofM-37] 

State  of  Oklahoma;  NQPA  NoUca  of 
Datanninatlon  by  Juriadictlonal 
Agency  Daalgnating  TIgM  Foimation 

May  13, 1M3. 

Take  notice  that  on  May  11, 1993,  the 
C}orporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-reference  notice  of  determination 
pursuant  to  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Morrow-Springer  Common  Source, 
luiderlying  portions  of  Blaine  County, 
Oklahoma,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Pohcy  Act  of  1978.  The  recommended 
area  is  described  as  sections  7  and  17  of 
Township  15  North,  Range  13  West  and 
section  1  of  Township  15  North,  Range 
14  West.  Blaine  County.  Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Conmiission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204.  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Loia  D.  CuImU. 

Secretary. 

[FR  Doc.  93-11793  Piled  5-18-93: 8:45  am] 

MLUNO  CODE  crir-M-M 

[Docket  No.  CP»3-22fr-000] 

Columbia  LNG  Corp.;  Technical 
Conference 

May  13, 1993. 

Take  notice  that  on  June  3, 1993,  at 
10  o'clock  AM,  the  Commission  Staff 
will  convene  a  formal  technical 
conference  on  non-environmental  issues 
in  the  above-captioned  proceeding  to 
discuss  issues  related  to  the  proposal  by 
Columbia  LNG  Corporation  (Columbia 
LNG)  to  provide  storage  and  peaking 
services  that  involve  the  use  of  its  Cove 
Point  terminal  and  pipeline.  Columbia 
LNG  proposes  to  recommission  the 
terminal  facilities  at  Cove  Point  in  order 
to  store  and  vaporize  LNG. 
Additionally,  Columbia  LNG  will 
construct  a  liquefaction  unit  at  Cove 
Point  capable  of  liquefying  up  to  20,000 
Mcf  of  gas  per  day  to  provide  a  peaking 
service.  The  conference  will  be  held  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  Ail  interested  parties  are  invited 
to  attend.  Attendance  at  the  conference 
will  not  confer  party  status. 

For  further  information  contact 
Horatio  A.  Qpkus,  Office  of  Pipeline 
and  Producer  Regulation,  Federal 


Energy  Regulatory  Commission,  room 

7300-L,  825  North  Capitol  Stiwet  NE., 

Washington,  DC  20426  (202)  20»-2150. 

Lois  D.  CaaheU. 

Secretary. 

(PR  Doc.  93-11794  Filed  5-18-93;  8;45  am) 

■HXMQ  COOC  «n7-«1-« 


[Docket  No.  CP93-333-000] 

Columbia  Gaa  Tranamlaalon  Corp.; 
Request  Under  Blanket  Authorization 

May  13. 1993. 

Take  notice  that  on  May  6, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCoiUe  Avenue, 
SE.,  Charleston.  West  Virginia  25314. 
filed  in  Docket  No.  CP93-332-000,  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  for  sales  service 
to  an  existing  wholesale  customer  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
section  7  of  the  Natiiral  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  Inspection. 

Columbia  states  that  it  requests 
authorization  to  construct  and  operate 
the  facilities  necessary  to  provide  a  new 
point  of  delivery  for  sales  service  to 
National  Fuel  Gas  Supply  Company 
(NFG)  in  McKe^n  County,  Pennsylvania; 
to  serve  their  distribution  customers,  as 
follows: 


Wholesaie  customer 


NFG 


Estimated 

desion  day 

deUvery 

(Dth) 


650 


Estimated 
annual  de- 
«very(D(h) 


100,000 


Estimated 
oonstruc- 
ttoncoet 


$78,200 


It  is  further  stated  that  the  additional 
point  of  delivery  has  been  requested  by 
Columbia's  existing  wholesale  customer 
to  serve  their  distribution  system 
customers.  Columbia  indicates  that  the 
quantities  to  be  provided  through  the 
new  delivery  point  are  within 
Columbia's  oirrently  authorized  level  of 
sales  service  and  would  be  within 
existing  peak  day  entitlements  of  NFG. 
Columbia  states  that  the  sales  to  be 
made  through  the  proposed  new  point 
of  delivery  would  be  under  Columbia's 
currently  effective  Service  Agreement 
with  NFG  under  Rate  Schedule  CDS. 
and  NFG  has  agreed  to  reimburse 
Columbia  for  the  cost  of  the 
interconnection,  plus  any  gross-up 
required  for  tax  purposes. 


Columbia  says  that  it  would  comply 
with  the  applicable  environmental 
requirements  of  §  157.206(d)  of  the 
Commission's  Regulations  prior  to  the 
construction  of  the  proposed 
interconnecting  facility. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowMl  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Uk  D.  CaaheU, 

Secretary. 

[FR  Doc  93-11796  Filed  5-18-93;  8:45  am) 

BHJJNQ  COOC  «nT-*t-M 
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1 

National  Fuel  Gm  St^ply  Corp.; 
R«quMl  Undar  Blankat  Authortzatkm 

May  13. 1993. 

Tain  notlca  tbalt  on  April  30. 1903, 
National  Fuel  Gaa  Supply  Corporation 
(National).  10  Lafayette  Square.  Bufialo, 
New  York  14203.  filed  in  Docket  No. 
CP93-323-O00  a  request  pursuant  to 
$  157.205  of  the  Commission's 
Regulations  for  authorization  to 
construct  sales  taps  to  attach  new 
residential  ctistomers  of  National  Fuel 
Gas  Distribution  Corporation,  undw  its 
blanket  cartJfficato  issued  in  Docket  No. 
CPS3-4~000  pursuant  to  sectioa  7  of  the 
NatkMial  Gas  Act.  all  as  more  fully  set 
forth  in  tha  request  which  is  on  file  with 
the  Comniission  and  open  to  public 
inspection. 

Specifically,  National  proposes  to 
construct  sales  taps  in  Highland 
Township.  Clarion  County  and  Venango 
To%*rnahip,  Erie  County  both  located  in 
Pennsylvania. 

Any  parson  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rulia  214  of  the 
Commission's  Piocadoral  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  tha  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  tiooe  allowed  therefor, 
the  propcMod  activity  shall  be  deemed  to 
be  authohxed  effective  the  day  af^.er  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  afiar  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  ha  treated  as  an  application  for 
autboriaatien  pursuant  to  section  7  of 
the  Natural  Gas  Act 
'  -*?  IT  ririiiM. 
Secivtary. 

[FR  Doc  93-11795  Filed  5-l»-93;  8:45  am) 
BHXMO  OOH  Smt-SMI 


order  issued  April  22. 1993.  in  this 
proceeding.  The  Commission  required. 
in  Ordering  Paragraph  (B).  that  the 
technical  conference  be  convened 
within  45  days  of  tha  order's  issuance. 
That  deadline  is  hereby  extended  to 
allow  the  technical  conference  to  be 
convened  on  June  10  and  11, 1993. 
Further,  the  deadhne  for  Natural  to 
make  a  revised  compliance  filing  as 
imposed  in  Ordering  Paragraph  (C)  is 
extended  to  June  28. 1993.  The 
technical  conference  wrill  begin  at  9:30 
a.m.  on  Thursday.  June  10. 1993.  All 
interested  parties  are  invited  to  attend. 
For  further  infocraation.  call  John  A. 
Myler  at  202-20ft-0974. 
Loi«D.rirfnll. 
Sscrataiy. 

(FR  Doc  93-11791  PHod  5-18-93;  8:45  am] 
siuMa  CODE  tru-«%-m 


authorization  to  export  to  Canada  up  to 
75  Bcf  of  natural  gas  over  a  pariod  of 
two  years  beginning  on  the  date  of  the 
first  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  houre  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  May  7, 1993. 
Anthony  J.  Como. 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc  93-11875  Filed  5-18-93;  8:45  am] 

ilUMa  CODE  •4(0~«t-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 


Notice  Of  Racaipt  of  Raquaata  for 
AmandmenU  To  Deteta  Uaaa  in  Certain 
Pesticide  Reglstratlona 

AGENCY:  Environmental  Protection 

Agency. 

ACTKMl*  Notice. 


[Decitat  Naa.  RS82-67-002, 004  and  012]  [OPP-34042;  FRL  4581-71 

Transweatern  Pipeline  Co.;  Technical 
Conference 

May  13. 1983. 

Pursuant  to  the  Commission's  order 
issued  on  April  30. 1993,  in  the  above- 
captioned  dockets.*  a  technical 
conference  will  be  convened  on  June  2. 
1993.  to  discuss  Natural  Gas  Pipeline 
Company  of  America  s  (Natural) 
concerns  about  Transwestem  Pipeline 
Company's  (Tranawestam)  proposal  to 
apply  its  standard  mandatory  operator 
balancing  agreement  {(DBA)  at 
interconnections  with  other  interstate 
pipelines. 

The  confisrence  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE., 
Washington.  DC  20426.  The  conference 
will  begin  at  10  a.m. 
Lmi  D.  CMhsH. 
Secretary. 


[DockM  Me.  PISKM6-000] 


Natural 
America; 
of  TInte 


Company  of 


May  13.  1993. 

Take  notice  that  a  technical 
contesoca  will  be  convened  in  the 
captioned  restructiuing  proceeding  on 
June  10  and  11, 1993.  at  tha  Holiday  hin 
(formerly  the  Naperville  Inn).  1801 
North  Naper  Boulevard.  Naperville, 
Illinois  60563  (Telephone  708-505- 
4900).  The  purpose  of  the  technical 
conference  is  to  address  the  issues 
identified  by  the  Commission  in  the 


Office  of  FosaU  Ener|^ 

[FE  Docket  Na  93-44-N(q 

Grand  Valley  Gaa  Co.;  Ortier  Grenting 
Blanket  Authodzation  To  Export 
Natural  Gaa  to  Canada 

agency:  Office  of  Fossil  Ener^.  DCMS. 
ACnOM:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Enei^  of 
the  Department  of  Enervj'  gives  notice 
that  it  has  issued  an  order  granting 
Grand  Valley  Gas  Company  blanket 

'  TraniwMtaiu  Pip^hne  Coapaay.  83  FERC 
16U13a(l9«3). 


SUMMARY:  In  accordance  with  section  . 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pestidde  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  August  17. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C). 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
220,  Crystal  Mall  No.  2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA,  (703) 
305-5761. 

SUPPLEMENTARY  MFORMATION: 

L  Introduction 

Section  6(fKl)  of  FIFRA  provides  that 
a  registrant  of  a  pestidde  product  may 
at  any  time  request  that  any  of  its 
pestidde  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  befiore  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  In  the 
Federal  Register.  Thereafter,  the 
Administrator  may  appro^'e  such  a 
request. 
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U.  Intent  To  Delete  Um« 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  three  pesticide 
registrations  Usted  in  the  following 
Table  1.  These  registrations  are  listed  by 


registration  number,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
August  17.  igga  to  discuss  withdrawal 


of  the  applications  for  amendment.  This 
90-day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 


Table  l.-REGiSTRATtoNs  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Reqstrations 


Registration  No. 


000192-00127 
001366-00626 
010163-00073 


Product  name 


Dexol  Beoomyl  Systemic  Fungicide 

Fruit  Spray  Powder  

Gowan  Methyl  Parathlon  7.5 


Delete  from  label 


Onwrnentais. 
Cherries,  grapes,  piums. 
StrawtMrries. 


The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  producU  in  Table 
in  sequence  by  EPA  company  number.  piwuuui  uj   iBum 

TABLE  2.  —  REGISTRANTS  REQUESTING  AMENDMENTS  TO  DELETE  USES  IN  CERTAJN  PESTICIDE  REGISTRATIONS 


EPA 

Com- 
pany  No. 


000182 

001386 

0163 


Company  name  and  address 


Oexon  Industrtee,  1450  W.  228th  St..  Torrance,  CA  90501. 

Universal  Cooperatives,  Inc..  7801  Metro  Parkway,  P.O.  Box  460.  Minneapolis.  MN  55440. 

Gowan  Co.,  Box  5569,  Yuma,  AZ  85366. 


m.  Existing  Stocks  ProTisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

Dated:  May  12, 1993. 

D*iigUi  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  93-11872  Filed  5-18-93;  8:45  am) 
BIUJMO  coot  SHO  tO-f 


[PP  1G3827/r640;  FRL  4583-8] 

Fenoxaprop-«thyl;  Extension  of  A 
Temporary  Toleranca 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  extended  a 
temporary  tolerance  for  the  combined 
residues  of  the  herbicide  fenoxaprop- 
ethyl  and  its  metabolites  in  or  on  the 
raw  agricultural  commodity  barley, 
grain  at  0.05  part  per  million  (ppmj. 
DATES:  This  temporary  tolerance  expires 
April  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 


Office  location  and  telephone  number: 
Rm.  237.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  703-305-7850. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  which  was  published  in 
the  Federal  Register  of  May  27, 1992  (57 
FR  22233),  announcing  the  extension  of 
a  temporary  tolerance  for  the  combined 
residues  of  the  herbicide  fenoxaprop- 
ethyl  ((±)-ethyl  2-[4-[(6-chloro-2- 
benzoxazolyOoxylphenoxyj  propanoate 
and  its  metabolites  2-(4-|(6-chloro-2- 
benzoxazolyl)oxylphenoxy)propanoic 
acid  and  6-chloro-2,3- 
dihydrobenzoxazol-2-one,  in  or  on  the 
raw  agricultural  commodity  barley, 
grain  at  0.05  part  per  million  (ppm). 
This  tolerance  was  issued  in  response  to 
pesticide  petition  (PP)  1G3927, 
submitted  by  Hoechst  Celanese 
Corporation,  Route  202-205,  P.O.  Box 
2500,  Somerville,  NJ  0887&-1258. 

This  temporary  tolerance  has  been 
extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodity  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  8340-EUP-13, 
which  is  being  extended  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L.  95-396.  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
this  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 


tolerance  has  been  extended  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  {)ermit. 

2.  Hoechst  Celanese  Corporation  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  April  10. 1991 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 
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PnnuMit  to  the  requiniaents  of  the 
Regulatory  FlsxibUuy  Act  (Pub.  L.  96- 
354,  04  SUL  11B4,  5  U.S.C  601-612), 
the  Adoiinistrator  has  dBtermined  that 
regulatioos  aftabliiihixig  new  tolerances 
or  raising  toleram  ••  levels  or 
establishing  eyecnpuons  from  tolerance 
requirements  do  •>■  >t  have  a  significant 
■rnnmwW-  fanpao  oo  a  Substantial 
number  of  small  eotities.  A  certification 
statement  to  this  n^tict  vras  published  in 
tfaeJ'ederd&0gisHn-ofMay4. 1981  (46 
FR  24050). 

Aiilhoritr.  21  use.  346a(j). 
Datad;  May  a.  ld««J 


Acting  Dinctor,  Regutration  Division,  Office 
of  Pesticide  Prograais 

(FR  Doc  03-liam  FMod  S-l«-93;  8:45  am) 


[OPP-ia08M;  FfU.-«5a5-«] 

Em«rg«nqf  Exwnptiont 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMAftir:  EPA  has  granted  specific 
exemptioiu  for  the  control  of  various 
paste  to  ffa*  12  States  as  listed  below, 
one  to  the  Guam  Department  of 
Agriculture,  and  14  to  the  United  States 
Department  of  Agnculture.  There  were 
also  10  crios  exemptions  initiated  by 
various  Statas.  These  exemptions. 
issued  during  the  months  of  April 
through  Dscamber  1992,  and  January 
and  February  1093,  are  subject  to 
applicaticm  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the 
maximum  extant  possible.  EPA  has 
denied  specific  exemption  requests  from 
the  North  Carolina  and  Texas 
Departments  of  Agriculture.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  RJHTNEJI  information  CONTACT:  See 
each  smeigency  exomption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(H7505W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  SL.  SW..  Washington,  DC  20460. 
Office  kxation  and  telephone  number: 
6th  Floor.  CS  tl.  2B00  Jefferson  Davis 
Highway.  Arlington,  VA,  (7C3-308- 
8417). 

S;«f>Pl£MEMrAf>Y  MFOnUATION:  EPA  has 
granted  spacifi*::  exemptions  to  the: 

1.  Ariaooa  Department  of  Agriculture 
for  the  use  of  hydrogen  cyanamide  on 


table  gmpM  to  promote  unilons  bud- 
break  under  conditioos  of  inadequate 
winter  chilling:  December  16. 1992,  to 
January  15. 1093.  (Andrea  Beard) 

2.  California  Environmental 
Protection  Agency.  Department  of 
Pesticide  Regulation,  ror  the  use  of  Pro- 
Gro  (carboxinythiram)  on  onion  seed  to 
control  onion  smut;  January  12, 1903,  to 
May  31. 1093.  iSusan  Stanton) 

3.  California  Environmental 
Protection  Agency,  Department  of 
Pesticide  Regulation,  for  the  use  of 
methyl  bromkie  on  watermelons  to 
control  nematodes,  weeds,  and  soil 
diseases;  January  12, 1993,  to  May  1, 
1993.  (UbbyPembertou) 

4.  California  Environmental 
Protection  Agency,  for  the  use  of 
hydrogffii  f^anamide  on  table  grapes  to 
promote  uniform  bud-break  under 
conditions  of  inadequate  winter 
chilling;  December  16, 1902,  to  January 
15,  1993.  A  notice  published  in  the 
Federal  Register  of  October  28, 1992  (57 
FR  48797).  A  complete  application  for 
registration  of  this  use  has  been  received 
by  the  Agency:  this  use  does  not  present 
a  risk  to  human  health  or  the 
environment.  California  has  been 
granted  similar  exemptions  in  the  past 
years.  The  State  subsequently  withdrew 
its  exemption,  and  the  Agency  canceled 
it,  effective  January  15, 1993.  (Andrea 
Beard) 

5.  Cahfomia  Environmental 
Protection  Agency  for  the  use  of 
bifenthrin  on  broccoli,  cabbage, 
cauliflower,  heed  lettuce,  and  rapini  to 
control  the  sweet  potato  whitefly; 
December  16. 1092.  to  April  30. 1993. 
California  bad  initiated  a  crisis 
exemption  lor  this  use.  (Andrea  Beard) 

6.  Florida  Department  of  Agricuhure 
and  Consumer  Services  for  the  use  of 
iprodione  on  tobacco  to  control  target 
spot  (i{hizo<:ton;ii  solani)^  Frf)ruary  10, 
1993.  to  Juno  30, 1903.  (Susan  Stanton) 

7.  Georgia  Department  of  Agriculture 
for  the  use  of  iprodione  on  tobacco 
seedlings  to  control  target  spot; 
February  1. 1093.  to  May  1, 1993. 
(Susan  Stanton) 

8.  Guam  Department  of  Agriculture 
for  the  use  of  methyl  bromide  on  cut 
flowers  and  greenery  to  control  western 
flower  thrips  and  ci^bage  aphids; 
February  19, 1«93.  to  February  18. 1996. 
(Libby  Pemberton) 

9.  Idaho  Department  of  Agriculture  for 
the  use  of  clopyralid  on  prappermint  and 
spearmint  to  control  weeds;  February 
24, 1993.  to  December  31, 1993.  (Susan 
Stanton) 

10.  Michigan  Department  of 
Agriculture  for  the  use  of 
oxj^elracychne  on  apples  to  control 
streptomyciB-resistant  fire  blight; 


February  18. 1903.  to  July  1. 1003. 
(Susan  Stanton) 

11.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use 
of  triclopyr  on  rice  to  control  redstem 
and  momingglory:  February  10. 1993,  to 
August  15, 1903.  (iSusan  Stanton) 

12.  Montana  Department  of 
Agriculture  for  the  use  of  clopyrafid  on 
peppermint  and  spearmint  to  control 
weeds;  February  24. 1993,  to  October 
15, 1993.  (Susan  Stanton) 

13.  Oregon  Department  of  Agriculture 
for  the  use  of  fosetyl  alumuniiun 
(Ahette)  on  hops  to  control  do%vny 
mildew;  February  11. 1993,  to 
September  15, 1093.  (Susan  Stanton) 

14.  Oregon  Depotment  of  Agriculture 
for  the  use  of  clopyralid  on  peppermint 
and  spearmint  to  control  weeds; 
February  24,  1993.  to  November  15, 
1993.  (Susan  Stanton) 

15.  South  Dakota  IDepartment  of 
Agriculture  for  the  use  of  pendimethalin 
on  mint  to  control  kocfaia  and  red  root 
pigweed;  Aprii  4.  to  April  19. 1902. 
South  Dakota  had  initiated  a  crisis 
exemption  for  this  use.  (Larry  Fried) 

16.  Texas  Department  of  Agriculture 
for  the  use  of  avermectin  on  bell,  chih, 
£md  jalapeno  peppers  to  control  broad 
mites;  January  27, 1993,  to  October  13, 
1993.  Texas  had  initiated  a  crisis 
exemption  for  this  use.  (Larry  Fried) 

17.  Texas  Department  of  Agriculture 
for  the  use  of  fenpropathrin  on  tomatoes 
to  control  the  sweet  potato  whitefly; 
October  5, 1992,  to  October  5, 1993. 
(Andrea  Beard) 

18.  Washington  Department  of 
Agriculture  for  the  use  of 
oxytetracycline  on  apples  to  control 
streptomycin-resistant  fire  blight; 
Febniary  18. 1993.  to  August  1. 1993. 
(Susan  Stanton) 

19.  Washington  Department  of 
Agriculture  for  the  use  of  clopyralid  on 
peppermint  and  spearmint  to  control 
weeds;  February  24, 1093,  to  November 
30,  1993.  (Susan  Stanton) 

20.  EPA  has  granted  specific 
exemptions  to  the  United  States  , 
Department  of  Agriculture  for  the  use  of 
the  following  chemicals  to  contnri 
quarantinably  important  pests 
throughout  the  United  States  and  ports 
of  entry;  February  10. 1993.  to  February 
9. 1996. 

a.  Captan  on  seeds  and  other 
propagative  plant  parts;  a  Rebuttable 
Presumption  Against  Registration         ' 
(RPAR)  has  been  sent  to  Registration 
Division  for  revisions  for  this  chemical. 

b.  Phenothrin  on  aircraft  and  cargo 
containers. 

c.  Ferliara  on  propagative  ptam 
parts. 
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d.  Malsthioo  oo  ship  decks, 
mikheads,  piers  arees,  and  storage 
acilities. 

e.  Malatbion/Caibaiyl  on  orchids 
Bsd  other  plants. 

f.  Metam  sodium  on  metal  surfaces 
contamiaated  with  soil. 

g.  Methyl  bromide  on  nonfood/ 
nonfeed  cargo,  machinery,  plants,  and 
nonplaot  materials. 

n.  Methyl  bromide  and  2  percent 
chloropiczin  on  fallow  fields  and  small 
plots  of  Imd. 

i.  Sodium  hydroxide  solution  on 
exposed  surfaces,  animal  product 
containers,  hay,  and  straw. 

j.  Sodiimi  hypochlorite  on 
propagative  plant  parts  and  plant 
mateiiala. 

k.  Sodium  csrbonate  in  semen 
Containers  to  control  animal  diseases. 

1.  Sodium  hypochlorite  on  siirfaces 
potentially  exposed  to  certain  animal 
diseases. 

m.  Sodium  carbonate  plus  sodium 
Silicate  on  aircraft  surfaces  to  control 
tmimal  diseases. 

a.  Trifiuralin  on  established  lawns 
and  turf  to  control  weeds:  a  Rebuttable 
presumptian  Against  Registration 
(RPAR)  has  been  sent  to  Registration 
Division  to  keep  nitrosaxnines  in 
technical  below  0.5  part  per  million 
(ppm).  (Libby  P^berton) 
,   Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  State  Plant  Board  on  May 
28, 1992.  for  the  use  of  fomesafen  on 
snap  beans  to  control  broadleaf  weeds. 
This  prosram  has  ended.  (Larry  Fried) 

2.  Califiomia  Environmental 
Protection  A^ncy  on  November  4, 
1992,  for  the  use  of  avermectin  on  fresh 
market  tomatoes  to  control  leafminers. 
This  program  has  ended.  (Larry  Fried) 

3.  Georgia  Department  of  Agriculture 
on  February  1. 1993.  for  the  use  of 
chlorothalonil  on  leafy  greens  (collards, 
kale,  mustard,  and  turnips)  to  control 
fungal  leaCspot  diseases.  The  need  for 
this  program  is  expected  to  last  until 
lune  30, 1993.  (Susan  Stanton) 

4.  Idaho  Department  of  Agriculture  on 
June  12, 1992,  for  the  use  of  chlorpyrifps 
on  wheat  to  control  the  orange  blossom 
wheat  midge.  This  program  has  ended. 
(Aadrea  Bmrd) 

5.  Illinois  Department  of  Agriculture 
on  September  4, 1992.  for  the  use  of 
fomssaten  on  snap  beans  to  control 
puncturevine.  This  program  has  ended. 
(Larry  Fried) 

1 6.  Oregon  Department  of  Agriculture 
6n  June  4, 1992.  for  the  use  of 
permethrin  on  raspberries  to  control 
woevils.  This  program  has  ended. 
(.\ndrB8  Beard) 

7.  South  Dakota  Depa4ment  of 
.  Vgriculture  on  April  4. 1992,  for  the  use 


of  pendimethalin  on  mint  to  control 
kochia  aiui  redroot  pigweed.  This 
program  has  ended.  (Lany  Fried) 

8.  Texas  Department  of  Agriculture  on 
October  14, 1992,  for  the  use  of 
avermectin  od  bell,  chili,  and  jalapeno 
peppers  to  control  broad  mite.  This 
program  will  end  on  October  13, 1993. 
(Lany  Fried) 

9.  Texas  Department  of  Agriculture  on 
February  19, 1993,  for  the  use  of 
norilurazon  on  Burmudagrass  pastures 
and  rangeland  to  control  crab^^ass, 
broadleaf.  and  signalgrass.  This  program 
has  ended.  (Libby  Pemberton) 

10.  Washington  Department  of 
Agriculture  on  June  2. 1992,  for  the  use 
of  permethrin  oo  raspberries  to  control 
weevils.  This  program  has  ended. 
(Andrea  Beard) 

EPA  has  denied  specific  exemption 
requests  from  the: 

1 .  North  Carolina  Department  of 
Agriculture  for  the  use  of  iprodione  on 
sweet  potatoes  to  control  Rhizopus  soft 
rot.  (Susan  Stanton) 

2.  Texas  Departmefit  of  Agriculture 
for  the  use  of  triadimenol  on  cotton  seed 
to  control  black  root  rot.  (Susan  Stanton) 

Authority:  7  U.S.C  136. 
Dated:  May  10. 1993. 

DouglM  D.  Campt. 

Director,  Office  ofPttticide  Programs. 

(PR  Doc.  93-11«71  nied  S-lft-93:  8:45  am) 
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[OPP-100121:  FI«^-4S«4-»] 

Science  AppUcaUone  Intematlonai 
Corp.  end  Agricultural  and  Priority 
Pollutant  Laboratory;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice, 

StJMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  requirements  imposed  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA)  or  the  F&deral 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
Science  Applications  Intema'Jonal 
Corp.  (SAIC)  and  its  subcontractsr 
Agricuhural  and  Priority  Pollutant 
Laboratory  (.\PPL)  have  been  awarded  a 
contract  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs  (OPPj,  and 
wiil  be  provided  accass  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  SAIC/APPL 
consistwit  with  the  requirements  of  40 


CFR  2.307(h)(3)  and  2.30e(hX2).  This 
transfer  will  enable  SAKVAPPL  to  fulfill 
the  obligations  of  the  contract 

DAT^:  SAIC/APPL  will  be  given  access 
to  this  information  no  sooner  than  May 
24. 1993. 

FOR  FURTHER  MFOMIAIKM  C0NT4CT:  By 

mail:  Bewanda  B.  Alexander,  Program 
Management  and  Support  Division 
(H7502C],  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  234,  Crystal  Mall  #2, 1921  JeSarson 
Davis  Highway,  Arlington,  VA.  (703) 
305-5259. 

SUPPLEMENTARY  MFORMATKM:  Uoder 
Contract  No.  68-D2-0183,  SAIC/APPL 
will  provide  technical  and  scientific 
support  to  EPA  evaluations  of  analytical 
methods  and  performance  data  for 
pesticide,  and  test  analytical  methods 
used  in  studies  siibmitted  to  tne  Agency 
of  the  ecological  eHects,  exposure,  or 
environmental  bte  of  pesticides. 

OPP  has  determined  that  access  by 
SAIC/APPL  to  information  on  all 
pesticide  products  is  necessary  for  the 
performance  of  this  contract.  Some  of 
this  information  may  be  entitled  to 
confidential  treatment.  The  information 
has  beeri  submitted  to  EPA  under 
sections  3.  4,  6,  and  7  of  f  IFRA  and 
under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2).  the  contract  with 
SAIC/APPL  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract:  prohibits 
disclosure  of  the  Information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency;  and 
requires  that  each  official  and  e.nployae 
of  the  contractor  sign  an  agreement  to 
protect  the  information  fi-om 
unauthorized  release  and  to  handle  it  in 
accordance  with  the  FIFRA  Information 
Security  Manual.  In  addition,  SAIC/ 
APPL  is  required  to  submit  for  EPA  . 
approval  a  security  plan  under  which 
any  CBI  will  be  secured  and  protected 
against  unauthorized  release  or 
compromise.  No  information  will  be 
provided  to  this  contractor  and 
subcontractor  until  the  above 
requiremants  have  been  fully  satisfied. 
Records  of  information  provided  to  this 
contractor  wUl  be  maintained  by  the 
Project  Officer  for  this  coutiMX  in  WP. 

All  information  supplied  to  SAIC/ 
APPL  by  EPA  for  use  in  connection  with 
this  contract  will  be  returned  to  EPA 
when  SAIC/APPL  have  completed  its 

work. 
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Dated:  May  5, 1993. 
DougUa  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

JFR  Doa  93-11494  Filed  5-18-93;  8;45  ami 

nUMQ  COM  HaO-M-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  information  Collection 
Requlr«mant»  Submitted  to  Office  of 
Management  and  Budget  For  Review 

May  14, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street,  suite  140. 
Washington.  DC  20037,  (202)  857-3800. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington.  DC  20503.  (202) 
395-4814. 

Please  note:  The  Commission  has 
requested  expedited  review  of  these 
items  by  May  28.  1993,  under  the 
provisions  of  5  CFR  1320.18. 
Oha  Number:  None. 
Title:  Local  Franchising  Authority 

Certification. 
Fonii  Number:  FCC  Form  328. 
Action:  New  collection. 
Respondents:  State  or  local 

governments. 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  10,525 
responses;  0.5  hours  average  burden 
per  response:  5,263  hours  total  annual 
burden. 
Needs  and  Uses:  On  4/1/93.  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-266. 
Implementation  of  Sections  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Rate 
Regulation.  Among  other  things,  this 
Report  and  Order  implements  Section 
3(a)  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992  wherein  a  franchise  authority 
must  file  with  the  Commission  a 
written  certification  when  it  seeks  to 
regulate  rates.  To  fulfill  the 
obligations  set  forth  under  Section 
623(a)(3)  a  fi^nchise  authority  must: 


(1)  Adopt  regulations  consistent  with 
the  Commission's  regulations  for 
basic  cable  service;  (2j  have  legal 
authority  to  regulate  basic  service 
which  comes  from  state  law;  (3)  the 
personnel  to  administer  such 
regulations;  and  (4)  have  procedural 
regulations  allowing  for  public 
participation  in  rate  regulation 
proceedings.  FCC  Form  328  provides 
a  standardized,  simple  form  meeting 
the  requirements  of  section  623  for 
local  franchise  authorities  to  file  a 
certification. 
OMB  Number:  None. 
Title:  Cable  Programming  Service 

Complaint  Form. 
Form  Number:  FCC  Form  329. 
Action:  New  collection. 
Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  23,000 
responses;  1  hour  average  burden  per 
response;  23,000  hours  total  annual 
burden. 
Needs  and  Uses:  On  4/1/93.  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-266. 
Implementation  of  Sections  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Rate 
Regulation.  Among  other  things,  this 
Report  and  Order  implements  Section 
3(c)  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992.  The  Cable  Act  directs  the 
Commission  to  adopt  rules 
establishing  fair  and  expeditious 
procedures  for  receiving,  considering, 
and  resolving  complaints  from  any 
subscriber,  franchising  authority  or 
other  relevant  state  or  local 
government  entity  alleging  that  rates 
for  cable  programming  service  are 
unreasonable.  FCC  Form  329  provides 
a  simple,  standardized  form  to  be 
used  to  file  a  complaint  with  the  FCC 
concerning  a  cable  operator's  rates  for 
cable  programming  service  or 
associated  equipment. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

InatructioiM  for  FCC  32«  Franchiaing 
Authority  Cartificatioa 

1.  The  Cable  Television  Consumer 
Protection  and  Competition  Act,  enacted  In 
October  1992.  changes  the  manner  in  which 
cable  television  systems  that  are  not  subject 
to  effective  competition  are  regulated.  In 
general,  rates  for  the  basic  service  tier  (the 
tier  required  as  a  condition  of  access  to  all 
other  video  services  and  containing,  among 


other  services,  local  broadcast  station  signals 
and  public,  educational,  and  public  access 
channels)  and  associated  equipment  will  be 
subject  to  regulation  by  local  or  state 
governments  ("franchising  authorities"). 
Rates  for  cable  programming  services  and 
associated  equipment  (all  services  except 
basic  and  pay  channels)  will  be  subject  to 
regulation  by  the  FCC  Rates  for  pay  channels 
(channels  for  which  there  it  a  specific  per- 
channel  or  per-program  charge]  are  not 
regulated. 

2.  Only  cable  systems  that  are  not  subject 
to  effective  compebtion  may  be  regulated. 
Effective  competition  means  that  (a)  fewer 
than  30  percent  of  the  households  in  the 
franchise  area  subscritM  to  the  cable  service 
of  a  cable  system;  (b)  the  franchise  area  is  (i) 
served  by  at  least  two  unaffiliated 
multichannel  video  programming 
distributors  each  of  which  offers  comparable 
video  programming  to  at  least  50  percent  of 
the  households  in  the  franchise  area;  and  (ii) 
the  number  of  households  subscribing  to 
programming  services  offered  by 
multichannel  video  programming 
distributors  other  than  the  largest 
multichannel  video  programming 
distributors  exceeds  15  percent  of  the 
households  in  the  franchise  area;  or  (c)  a 
multichannel  video  programming  distributor 
operated  by  the  franchising  authority  for  that 
franchise  area  offers  video  programming  to  at 
least  50  percent  of  the  households  in  that 
franchise  area. 

3.  In  order  to  regulate  basic  service  tier 
rates,  a  franchising  authority  must  be 
certified  by  the  FCC.  In  order  to  be  certified, 
a  franchising  authority  must  complete  this 
form.  An  original  and  one  copy  of  the 
completed  form  and  all  attachments  must  be 
returned  to  the  FCC  by  registered  mail,  return 
receipt  requested,  to  the  FOC  at  the  address 
on  the  form. 

4.  A  copy  of  the  form  must  be  served  on 
the  cable  operator  by  first-class  mail  on  or 
before  the  date  the  form  is  sent  or  delivered 
to  the  FCC. 

5.  The  franchising  authority's  certification 
will  become  efi^ective  30  days  after  the  date 
stamped  on  the  postal  return  receipt  unless 
otherwise  notified  by  the  Commission  by  that 
date.  The  franchising  authority  cannot  begin 
to  regulate  rates,  however,  until  it  has 
actually  adopted  the  required  regulations  (see 
below)  and  until  it  has  notified  the  cable 
operator  that  it  has  been  certified  and  that  it 
has  adopted  the  required  regulations. 

6.  In  order  to  be  certified,  franchising 
authorities  must  answer  "yes"  to  Questions 
3. 4,  and  5,  which  are  explained  as  follows: 

7.  Question  3:  The  franchising  authority 
must  adopt  rate  regulations  consistent  with 
the  Commission's  regulations  for  basic  cable 
service.  To  fulfill  this  requirement  for 
certification,  the  franchising  authority  may 
simply  adopt  a  regv^lation  indicating  that  it 
will  follow  the  regulations  established  by  the 
FOC. 

The  franchising  authority  has  120  days  to 
adopt  these  regulations  after  the  time  it  is 
certified.  The  franchising  authority  may  not, 
however,  begin  to  regulate  cable  rates  until 
after  it  has  adopted  these  regulations  and 
until  it  has  notified  the  cable  operator  that  It 
has  been  certified  &nd  has  adopted  the 
required  regulations. 
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8.  Question  4(a):  The  firanchising 
authority*!  "legal  authority"  to  regulate  basic 
service  nuKt  come  from  state  law.  In  some 
states,  only  the  state  government  may 
fftgulate  cable  rates.  In  those  states,  the  state 
government  should  fHe  dits  certification. 
Provisions  in  franchise  agreements  that 
prohibit  rats  regulation  are  void,  and  do  not 
pnevent  a  franchising  authority  from 
regulating  the  buic  service  tier  and 
associated  equipment. 

Question  4(b):  The  franchising  authority 
must  have  a  sufficient  number  of  personnel 
tp  undertake  rate  regulation. 

A  franchise  authority  unable  to  answer 
"yes"  to  questions  4fa)  or  4(b)  may  wish  to 
review  the  rcC's  Report  and  Order  in  Docket 
92-266,  FCC  93-177  (released  May  3, 1993) 
fpr  further  Infbrmetion  on  the  establishment 
of  alternative  fisderal  regulatory  procedures. 

9.  Question  S:  Franchising  authorities  must 
have  procedural  regulations  allowing  for 
public  participation  in  rate  regulation 
proceedings.  If  a  franchising  authority  does 
not  have  these  regulations  already  in  place, 

il  must  adopt  them  within  1 20  days  of 
certification  and  before  it  may  undertake  rate 
regulation. 

10.  QuestioD  6:  Most  cable  systems  are  not 
subject  to  effective  compeiitiun,  as  defined 
by  the  Cable  Act.  (The  definition  is  included 
above  and  on  the  form.)  The  franchising 
authority  may  presume  that  the  cable  system 
in  its  jurisdiction  is  not  subject  to  effective 
uxnpetition. 

For  purposes  of  applying  the  definition  of 
effective  competition  (see  Item  2  above), 
"pnuitichannel  video  prrjgramming 


distributors"  include  a  cable  operator,  a 
multichannel  multipoint  distribution  service, 
a  direct  broadcast  sateUlte  service,  a 
television  receive-only  satellite  program 
distributor,  a  video  di«ltone  service,  and  a 
satellite  master  antenna  television  system.  A 
multicbannel  video  programming 
distributor's  services  will  be  deemed 
"offered"  when  they  are  both  teclmically  and 
actually  availaiblti.  Service  is  "technically 
available"  whan  the  multichannel  distributor 
is  physically  ^le  to  deliver  the  service  to  a 
household  wishing  to  subscribe,  with  only 
minimal  additional  investment  by  the 
distributor.  A  service  Is  "actually  available" 
if  subscribers  in  the  franchise  area  are 
reasonably  aware  through  maiketing  efforts 
that  the  service  is  available.  Subscribership 
of  those  multichannel  video  programming 
distributors  offering  seivioe  to  at  least  SO 
percent  of  the  households  iu  a  franchise  area 
will  be  aggregated  to  determine  whether  at 
least  15  percent  of  the  households  in  the 
franchise  area  are  served  by  oompetitors.  A 
multichannel  video  programming  distributor 
must  offer  at  least  12  channels  of 
programming,  at  least  one  channel  of  which 
is  Bonbroadcast,  to  be  found  to  offer 
"comparable"  video  programming. 

11.  This  certification  form  must  be  signed 
by  a  govenuoeat  official  with  authority  to  act 
on  behalf  of  the  franchising  authority. 

FCC  Notice  to  Individiuis  Eequired  by  the 
Privacy  Act  uad  tb*  Paperwork  Reduction 
Act 

The  solicitation  of  personal  information  in 
this  form  is  autiiorized  by  the 


Communications  Act  of  1934,  as  amended. 
The  Commission  wrill  um  the  infonnetioD 
provided  in  this  form  to  detBrmine  if  the 
franchise  authority  should  be  authorized  to 
regulate  cable  rates,  lo  raaching  that 
determination,  or  for  law  enforcement 
purposes,  it  may  become  necessary  to  refer 
personal  information  contained  in  this  form 
to  another  government  agency.  All 
information  provided  in  this  form  will  be 
available  for  public  inspection.  Your 
response  is  required  to  obtain  the  requested 
authority. 

Public  reporting  burden  for  this  collectioD 
of  information  is  estimated  to  average  30 
minutes,  including  the  time  for  reviewing 
instructions,  saarcfaiBg  axiating  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  infoRTiation.  Send  comnoenis  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  iaCormation.  including 
suggestions  for  reducing  the  burden,  lo  the 
Federal  Communications  Commission, 
Records  Management  Division,  AMD-PIRS. 
Washington,  DC.  205S4,  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (3060-XXXX). 
Washington, DC.  20S03. 

The  foregoing  notice  is  required  by  the 
Privacy  Act  of  1974,  P.L.  93-579,  Oacamber 
31, 1975,  5  U.S.C  S22a(e)(3)  and  tiie 
Paperwork  Reduction  Act  of  1980,  P.L.  96- 
511,  December  11, 1980, 44  U.S.C  3507. 

BILUNQ  C00€  f71»-01-«l 


29222 


Federal  Register  /  Vol.  58,  No.  95  /  Wednesday,  May  19,  1993  /  Notices 


PCC  328 


I  iIMm  00/00.00 


CERTIFICATION  OF  FRANCHISING  AUTHORITY  TO  REGULATE  BASIC  CABLE  SERVICE  RATES 
AND  INITIAL  FINDING  OF  LACK  OF  EFFECTIVE  COMPETITION 


^^m*  ol  f r.in(hisint;  Aulhonlv 


Mailing  Address 


City 


Stale 


ZIP  Cod« 


lelephone  No.  (include  ite»  code); 


Person  to  (onljrt  with  respect  to  this  (orm: 


2.  a.  Name  (M  and  address{e«)  o(  cable  system(s)  and  associated  f  CC  community 
unit  identifiers  within  your  |urijdiction.   (Attach  additional  sheets  il  necessary.) 


Cable  Systems  Name 


Ma.llni;  Address 


City 


Stale  ZIP  Code 


Cable  System's  f  CC  Community  Unit  Identifier: 


Cable  System's  Name 

Mailing  Address 

Cily 

State 

ZIP  Code 

Cable  System's  fCC  Community  Unit  Identifier: 

2.  b.  Name  (s)  of  systemfs)  and  associated  community  unit  identifiers  you  claim 
are  subject  to  regulation  and  with  respect  to  which  you  are  filing  this 
cenification.  (Attach  additional  sheets  if  necessary.) 


Name  of  System 


Community  Unit 
Identifier 


Name  of  System 


Community  Unit 
Identifier  . 


2.  c.    Maye  you  served  a  copy  of  this  form  on  all  parlies     I      I  y„     I       I,* 
listed  in  2.b.»  ' '  ' ' 


Will  your  franchising  authority  adopt 
(within  120  days  of  certification)  and 
administer  regulations  with  respect  to 
basic  cable  service  that  are  consistent 
with  the  regulations  adopted  by  the  FCC 
pursuant  to  47  U  S.C.  Section  543(b)? 


□  ves     Qno 


4.     With  respect  to  the  franchising  authority's  regulations  referred 
to  in  Question  3, 

a.  Does  your  fraiKhising  authority  have     | 1^"     I l^o 

the  legal  authority  to  adopt  them? 

b.  Does  your  franchising  authority  have     I       I            I       I 
the  personnel  to  administer  them?  ' '  ' ' 


n>"  D- 


5.  Do  the  procedural  laws  and  regulations 
applicable  lo  rate  regulation  proceedings 
by  your  franchising  avthority  provide  a 
reasonable  opportunity  for  consideratioii 
of  the  views  of  interested  parties? 


6.     The  Commission  presumes  that  the  cable       I       I  y,^     I       1^^ 
system<s)  listed  in  2.b.  is  (are)  not  subject 
lo  effective  competition.     Based  on  the 
definition  below,  do  you  have  reason  to 
believe  that  this  presumption  is  correct? 

(Effective  competition  means  thai  (a)  fewer  than  30  percent  ol  the 
households  in  the  franchise  area  subscribe  to  the  cable  service  of  a 
cable  system;  (b)  the  franchise  area  is  (i)  served  by  at  least  two 
unaffiliated  multichannel  video  programming  distributors  each  ol 
which  offers  comparable  video  programming  to  at  least  50  percent 
of  the  households  in  the  franchise  area;  and  (ii)  the  number  of 
households  subscribing  lo  programming  services  offered  by 
multichannel  video  programming  distributors  other  than  the  largest 
multichannel  video  programming  distributor  exceeds  15  percent  of 
the  households  in  the  franchise  ire^;  or  (c)  a  multichannel  video 
programming  distributor  operated  by  the  franchising  authority  for 
thai  franchise  area  offers  video  programming  to  at  least  SO  percent 
of  the  households  in  that  franchise  area.) 


Signature 


Title 


Date 


IMI 


Return  the  original  and  one  copy  of  this  certification  form  (as 
indicated  In  Instructions),  along  with  any  attachments,  to: 

Federal  Communicatiorts  Commission 

Attn;  Cable  Franchising  Authority  Certification 

Room  1-16 

1919  M  Street,  N.W. 

Washington,  D.  C.   20554 


Vt»-*t-C 


Kc  5;a 
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laftnictioM  Car  FCC  329  CaUs  Progruaming 
Senrice  Rati  Complaint  Form 

1 .  This  FCC  form  is  to  be  used  by 
subschbere,  franchising  authorities,  and 
other  relevant  state  or  local  government 
entities  seeking  to  file  a  complaint  with  the 
FCC  challenging  the  reasonableness  ora 
cab!e  company's  rates  for  cable  programming 
service  or  for  installation  or  rental  of 
equipment  used  to  receive  cable 
programming  service. 

2.  The  term  "cable  programming  service" 
iaciudes  all  video  programming  provided  by 
a  cable  company  except:  (1)  prugramming 
providod  on  the  basic  service  tier;  or  (2) 
prugramming  provided  on  a  pay-per-channel 
or  pay-per-program  basis.  See  Question  9. 

3.  The  "basic  service  tier"  is  the  tier  that 
includes  over-the-eir  television  broadcast 
signals  and  public,  educational  governmental 
access  channels.  Under  federal  lew,  in  most 
iQ8>auc8s.  your  local  franchising  authority 
rather  than  the  FOG  regulates  rates  for  the 
basic  service  tier  or  associated  equipment. 
Therefore.  If  you  believe  that  your  rate  for  the 
basic  service  tier  or  associated  equipment  is 
unreasonable,  you  should  contact  your  local 
franchising  authority  to  determine  if  it  is 
authorized  to  regulate  basic  service  tier  rates. 

4.  Under  federal  law,  video  programming 
provided  on  a  pay-per-channel  or  pay-per- 
prugram  basis  (for  exanfple.  a  premium 
movie  channel  such  as  HBO  or  a  pay-per- 
view  sports  event)  is  not  subject  to  rate 
regulation  by  either  the  FOC  or  your  local 
franchising  authority. 

5.  If  you  are  concerned  about  your  rales  for 
cable  programming  service  or  associated 
equipment  then  you  may  fill  out  this  form 
and  submit  an  original  and  one  copy  to  the 
POC.  The  FCC  will  examine  the 
reasonableness  of  your  cable  programming 
service  rate  according  to  a  specific  formula. 

If  the  rate  the  cable  company  currently  is 
charging  you  for  the  cable  programming 
service  is  greater  than  the  rate  produced  by 
the  FCC's  formula,  the  cable  company's  rate 
will  be  presumed  unreasonable.  In  these 
circumstances,  unless  the  cable  company  can 
provide  cost  information  to  justify  the 
reasonableness  of  its  rate,  the  FOC  may  order 
a  refund  and/or  a  prosf>ective  rate  reduction 
for  the  cable  prugramming  service  at  issue. 

6.  Please  note  the  following  time 
Ikmitations  for  filing  a  complaint: 

•  If  you  are  challenging  the  reasonableness 
of  a  rate  increase  for  cable  programming 
service  or  associated  equipment,  your 
complaint  must  be  actually  received  by  the 
FfX;  within  45  days  from  the  date  you  receive 
a  bill  from  your  cable  company  reflecting  the 
rate  increase.  (Note:  a  reduction  in  number  of 
channels  may  constitute  an  effective  rate 
increase  even  though  the  existing  rate  for  the 
cable  programming  service  remains 
urKhanged.) 

•  The  only  exception  to  the  45  day  time 
limitation  concerns  cable  programming 
service  and  associated  equipment  rates  in 
effect  when  the  FCC's  rules  become 
effective— that  is,  June  21, 1993.  You  may 
challenge  the  reasonableness  of  such  rates, 
but  you  muat  file  your  complaint  within  180 
days  from  June  21, 1993 — that  is,  by 
December  16, 1993. 


•  After  December  18, 1993,  you  may  only 
file  complaints  about  rate  increases  and  you 
must  follow  the  general  45-dey  filing 
requirement  described  above. 

•  Late-filed  complaints  will  be  dismissed 
with  no  opportunity  to  refile. 

7.  In  addition  to  the  cable  company's 
name  and  mailing  address,  you  should 
provide  the  cable  company's  "FCC 
Community  Unit  Identifier."  (The  FOC 
Commtmity  Unit  Identifier  is  a  number 
assigned  to  each  cable  system  by  the  FCC  for 
administrative  purposes.)  Also,  you  must 
provide  the  name  and  mailing  address  of  the 
local  franchising  authority.  (The  local 
franchising  authority  is  the  local  municipal. 
County  or  other  government  organization  that 
regulates  cable  television  in  your 
community.)  FOC  rules  require  the  cable 
company  to  furnish  all  this  information  to 
you  on  your  monthly  bill  If  this  information 
does  not  appear  either  on  the  frtint  or  back 

of  your  monthly  bill,  contact  your  cable 
company,  your  local  franchising  authority,  or 
your  local  government  to  obtain  the 
necessary  information  before  filling  out  this 
form. 

8.  You  must  indicate  whether  you  are 
challenging  the  reasonableness  of:  (1)  a  rate 
concerning  cable  programming  service  or 
associated  equipment  in  effect  on  June  21, 
1993;  or  (2)  a  rate  increase.  Except  for  a 
limited  opportunity  to  challenge  existing 
rates  in  effect  on  June  21, 1993,  complaints 
may  be  filed  only  in  the  event  of  a  rate 
increase. 

9.  If  you  are  a  subscriber,  you  must  attach 
two  copies  of  your  monthly  cable  bill 
reflecting  the  rate  or  rate  increase  about 
which  you  are  complaining.  If  you  are 
challenging  the  reasonableness  of  a  rate 
concerning  cable  programming  service  or 
associated  equipment  in  effect  on  June  21, 
1993,  the  bill  should  reflect  that  rate.  If  you 
are  challenging  the  reasonableness  of  a  rate 
increase,  the  bill  should  reflect  the  increased 
rate.  (If  you  are  challenging  the 
reasonableness  of  a  rate  increase  and  have  a 
previous  bill  which  reflects  the  rate 
immediately  prior  to  the  increase,  please 
attach  two  copies  of  the  previous  bill — note, 
however,  that  this  is  optional.) 

10.  You  must  check  the  box  stating  your 
belief  that  the  cable  programming  service  rate 
is  unreasonable.  The  FCC  staff  will  apply  the 
formula  mentioned  in  paragraph  5  to 
determine  whether  the  cable  company's  rate 
is  presumed  reasonable  or  not — you  do  not 
need  to  make  this  calculation. 

11.  You  must  fill  in  all  infoimation 
required  by  this  form. 

1 2.  You  may  contact  your  local  franchising 
authority  for  assistance  in  filing  out  this 
form.  In  addition,  you  may  attach  two  copies 
of  a  statement  from  your  local  franchising 
authority  describing  its  views  on  the 
reasonableness  of  the  cable  programming 
service  rate  in  question.  This  is  not  a 
requirement,  if  you  do  attach  such  a 
statement,  you  should  also  mail  a  copy  of  it 
to  the  cable  company. 

13.  You  must  sign  and  date  this  form. 

14.  Once  you  complete  the  form  copies 
must  be  mailed,  including  all  attachments,  to 
the  following:  Original  and  one  copy:  Federal 


Communications  Commission,  Attn:  Cable 
Programming  Service  Rate  Complaint,  Room 
L-16, 1919  M  Street.  N.W.,  Washington,  D.C. 
20554;  the  cable  company  (at  the  address 
listed  on  your  complaint);  and  the  local 
franchising  authority  (at  the  address  listed  on 
your  complaint). 

Please  be  sure  to  send  all  copies  to  the 
correct  address  If  you  do  not,  we  may  not 
be  able  to  process  your  complaint. 

15.  Note:  If  you  do  not  mail  a  copy  of  this 
form,  including  all  attachments,  to  the  cable 
company  at  the  same  time  you  mail  your 
complaint  to  liia  VCC,  the  cable  company 
will  not  be.  required  to  respond  and  your 
complaint  may  be  dismissed. 

16.  If  your  complbiiit  meets  the 
requirements  lihted  bbove,  the  FOC  will 
require  the  cable  company  to  respond  to  your 
complaint  within  thirty  days  and  provide  a 
justification  for  ihe  reaMiuablenass  of  your 
rate.  The  cable  conipany  must  provide  you 
with  a  copy  ol  its  response  to  the  FCC. 

17.  The  FCC  staff  will  examine  your 
complaint  aud  the  cable  company's  response 
and  then  rule  on  the  rfwsoaableness  of  the 
cable  programming  service  rate.  This  ruling 
will  in  writing,  and  you  will  receive  a  copy 
by  mail.  If  the  FOC  staff  determines  that  the 
rate  in  question  is  unreasonable,  it  may  order 
refunds  and/or  prospective  rate  reductions.  If 
it  determines  that  the  rate  in  question  is 
reasonable,  the  FCC  stuff  will  deny  the 
complaint. 

FCC  Nobce  to  Ladividuala  Required  by  the 
Privacy  Act  aod  the  Paperwork  Reduction 
Act 

The  solicitation  of  personal  information  in 
this  form  is  authorized  by  the 
Communications  Act  of  1934,  as  amended. 
The  Commission  will  use  the  information 
provided  in  this  form  to  determine  the 
reasonableness  of  a  cable  company's  rates.  In 
reaching  that  determination,  or  for  law 
enforcement  purposes.  It  may  become 
necessary  to  refer  f>ersonal  information 
contained  in  this  form  to  another  government 
agency.  All  information  provided  in  this  form 
will  be  available  for  public  inspection.  Your 
response  is  required  to  obtain  the  requested 
relief 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  60 
minutes,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  ctillection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden,  to  the 
Federal  Communications  Commission, 
Records  Management  Division,  AMD-PIRS, 
Washington,  D.C.  20554.  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (JOfeO-XXXX), 
Washington.  D.C.  20503. 

The  foregoing  notice  is  required  by  the 
Privacy  Act  of  1974,  P.L.  93-579.  December 
31. 1975,  5  use.  522(a)(e)(E)  and  the 
Paperwork  Reduction  Act  of  1980,  PL.  96- 
511,  December  11, 1980,  44  U.S.C  3507. 

MLUMQ  CODE  «712-ei-« 
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FCC  329 
CABLE  PROGRAMMING  SERVICE   RATE  COMPLAINT  FORM 

tCa»e(uMy  read  tmlrudions  on  reverse  before  (iMiog  ool  form) 


■  •pimOOfOO'oa 


I.  Compljiiunt's  Name 

Mailini;  Address 

CUv 

Sidle 

ZIP  Code 

Oa\1iiTte  Telephone  No.  (imltMie  ari-j  todel: 

2.  lo<*l  ffjochisint;  Authority's  Name 

M<Mlim;  AddfHf 

City 

Stale 

ZIP  Code 

3.  Cable  Company's  Name 


Mailing  Addmt 


City 


Stale 


ZIP  Code 


Cable  Company's  fCC  Community  Unit  Identifier  (if  known>: 


B 


4  Indicate  whether  this  is  the  first  lime  you  have  tiled  a  compUtnl  with 
!,  ,  ■  "^  *•"«<•»«»  you  Mr  filing  a  corrected  complaint  to  cure  a 
deled  in  a  prior  complaint.  CHICK  ONt. 

first  time  complaint 

___  Corrected  complaint 
5.  H  vou  are  fiiirtg  a  corrected  complaint  to  cure  a  defect  in  a  prior 
compiami,  indicate  Ihe  date  the  prior  complaint  was  tiled  with  the  FCC 
and  the  date  you  received  notification  from  Ihe  FCC  thai  the  prior 
complaint  was  defective. 

Dale  prior  complaint  filed: 

Dale  you  received  FCC 
nolilKalion  that  the  prior 
complaini  was  defeclrve: 

b.  Indicate  whether  you  *rt  challenging  the  reasonableness  ol:  (1)  a 
rate  concerning  cable  programming  scrvKe  or  associated  equipment  in 

a\1^^  "."*  ^]-  '?^''  '^  '2'  '  "•»  '"«'"»«  (S«*  the  Instructions  lor 
ditlerent  filing  deadlines  depending  on  which  type  of  compUmt  you 

are  (ilmg.)  CH6CK  ONE.  , .  v  i 

Rate  in  effect  on  furte  21,  1993 


M<..n*h 

Date 

Year 

Month 

Dale 

Year 

B 


Rate  increase 


7.  If  you  are  a  subscriber  challenging  Ihe  reasonableness  ol  a  rate 
increase.  mdKale  Ihe  dale  you  first  received  a  b.11  from  the  cable 
operator  relletimg  Ihe  rale  increase  about  which  you  are  complaining 


VUto»n 


T5ji7 


Year 


8  IndK-ate  the  current  monfhfy  rale  lor  the  cable  programming  service 
or  associated  equipment  tnd,  U  you  are  challenging  the  reasonableness 
Ol  a  rale  increase,  the  most  recent  rale  in  effect  immediatelv  prior  lo 
ine  rale  irKrease. 

Mooih   I  Year 

Current  .Monthly  Rale:    i_ 


9,  In  Ihe  tables  below,  describe  Ihe  rahJe  programming  service  lo  which 
Ihe  compiami  is  addressed  and.  if  applicable,  how  it  has  changed.  If  this 
space  is  insuflicieni,  include  any  additional  comments  on  a  separate  oaee 
attached  lo  this  lorm  *^  ^ 

list  channels  by  name  included  in  the  vervke: 


list  channels  by  name  deleted  from  the  service  (if  any): 


listchanneK  by  name  added  lo  the  service  (if  any): 


»0.  I(  you  are  a  subscriber,  you  must  attach  two  copies   ol  your  current 
bill  reflecting  Ihe  rate  or  rate  increase  about  which  you  are  complaining. 
NOTE:   Faihirc  lo  attach  two  copies  ol  your  current  bill  reflecting  the 
rale  or  rate  increase  may  result  in  dismissal  of  your  complaint. 
I  have  attached  two  copies  of  my  current  bill.  I — I         r~i 

LjYes   LJno 

1 1.  Optional:  If  you  are  a  subscriber  challengmg  the  reasonableness  of  a 
rale  increase,  attach  two  copies  of  a  previous  bill  (if  available)  reflecting 
Ihe  rate  immediatelv  prior  lo  the  rale  increase.  i — i  i — ■ 

I  have  attached  two  copies  of  my  previous  bill.  I I  Y»s    | [No 

12.  I  certify  that  I  am  sentfing  a  copy  ol  this  complaint,  inchjding  aH 
attachments,  to  the  cable  company  and  the  local  franchising  authority  at 
the  addresses  listed  above  via  first  class  mail,  postage  prepaid,  at  the 
same  lime  I  am  sending  two  copies  of  this  complaini  lo  the  FCC.  NOTE: 
Failure  to  satisfy  this  requirement  may  result  in  dismissal  of  your 
complaint.  The  cable  company  »wll  not  be  required  to  resportd  unless 
you  send  a  copy  ol  the  complaini  to  the  cable  company  bv  mail. 

Dves    Dn 


(So 


Date  sent: 


Mcjnth 

Date 

Vea. 

13.  I  believe  that  the  cable  company's    rale  lor  the  cable  programming 
service  or  associated  equipment  described  above  is  unreasonable  because 

D 


it  violates  Ihe  FCCs  rate  regulations.  (CHECK  BOX) 


Previous  Monthly  Rale:    S_ 


14. 1  certify  that,  to  the  best  of  my  knowledge,  the  information  supplied 
on  this  lorm  is  true  and  correct. 


lN«l,.otompCi«anl:   This  comp»«in«  form  »«  be  mainuin«l  inihe  KC.  r«:or*  ««fc» 
commumty  utMt  number.  H  wilt  not  be  (lied  under  your  name  ) 


#ie  c^ble  company's 


(FR  Doc  93-11061  PIM  S-l»-e3: 8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

ACTKM:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter-35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  July  19, 1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Infonnation  Collections 
Clearance  Officer  at  the  address  below; 
end  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street.  SW.,  Washington, 
DC  20472.  (202)  646-2624. 

Type:  Extension  of  3067-0021. 

Title:  Claims  for  National  Flood 
Insurance  Program. 

Abstract:  The  National  Flood 
Insurance  Program  provides  low-cost 
federally  subsidized  flood  insurance  for 
existing  buildings  exposed  to  flood  risk. 
The  purchase  of  flood  iiisurance  is 
mandatory  when  Federal  or  federally 
related  financial  assistance  is  being 
provided  for  acquisition  or  construction 
of  buildings  located  or  to  be  located 
within  FQ^A-identified  special  flood 
hazard  areas  of  communities  which  are 
participating  in  the  program.  The 
following  forms  are  necessary  for  the 
tontinued  proper  performance  of 
FEMA's  functions  related  to 
indemnifying  policyholders  for  flood 
damages  to  their  properties:  FEMA 
Form  81-40.  Worksheet-Contents- 
Personal  Property;  FEMA  Form  81-41. 
WorifLsheet-Building;  FEMA  Form  81- 
41a,  Woriuheet-Building  Continuation 
Sheet;  FEMA  Form  81-42.  Proof  of  Loss; 
FEMA  Form  81-43,  Notice  of  Lom; 
FEMA  Ponn  81-44.  Statement  as  to  Full 
Cost  of  Repair  or  Replacement  Under 
the  Replaosment  Cost  Coverage,  Subject 


to  the  Terms  and  Conditions  of  this 
Policy:  FEMA  Form  81-57,  National 
Flood  Insurance  Program  PreUminary 
Report;  FEMA  Form  81-58.  National 
Flood  Insurance  Program  Final  Report; 
FEMA  Form  81-59.  National  Flood 
Insurance  Program  Narrative  Report; 
FEMA  Form  81-63.  Cause  of  Loss  and 
Subrogation  Report;  and  Mobile  Home 
Worksheet. 

Type  of  Respondents:  Individuals  or 
households.  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit. 
Federal  agencies  or  employees.  Non- 
profit institutions.  Smadl  businesses  or 
organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  153,053 
Hours. 

Number  of  Respondents:  40,277. 

Estimated  Average  Burden  Time  per 
Response:  3.8  Hours. 

Frequency  of  Response:  On  occasion. 

Dated:  May  12, 1993. 
Wesley  C  Moon, 

Director,  Office  of  Administrative  Support. 
IFR  Doc.  93-11836  Filed  5-18-93;  8:45  am] 
MLUNQ  CODE  C71«-ei-M 


[FEMA-«86-DR] 

Iowa;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
(FEMA-986-DR).  dated  April  26, 1993. 
and  related  determinations. 
EFFECTIVE  DATE:  May  11.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
dated  April  26. 1993.  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  April  26. 
1993:  The  counties  of  Cedar.  Des 
Moines,  Louisa,  and  Scott  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Richard  W.  Krimm, 

Deputy  Associate  Director.  State  and  Local 
Programs  and  Support. 

(PR  Doc  93-11838  Filed  5-18-93;  8:45  am] 
cooa  <7it 


[FEMA-eae-DR] 

k>wt;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  fat  the  State  of  Iowa, 
(FEMA-986-DR),  dated  April  26. 1993. 
and  related  determinations. 
EFFECTIVE  DATE:  May  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Pro-ams.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPL£MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa 
dated  April  26. 1993,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  April  26. 
1993:  The  counties  of  Benton, 
Buchanan,  Muscatine,  and  Webster  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support. 

(PR  Doc.  93-11839  Filed  5-18-93;  8:45  am] 

MLUNQ  CODE  Cri»-0>-M 


[FEMA-^IIO-EM] 

North  Carolina;  Amendment  to  Notice 
of  an  Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  North  Carolina.  (FEMA-BllO- 
EM).  dated  March  17. 1993,  and  related 
determinations. 
EFFECTIVE  DATE:  May  8,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPt.EMENTARY  MFORMATKM:  The  notice 
of  an  emergency  declaration  for  the 
State  of  North  Carolina  dated  March  17, 
1993.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affiected  by  the  emergency  declared  by 
the  President  in  his  declaration  of 
March  17, 1993:  Assistance  is 
authorized  for  reimbursement  of  eligible 
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(kbris  removal  and  emo^ganqr 
protective  measure  costs  in  the  counties 
of:  Alexander.  Avery,  Catawba,  Davie. 
Forsyth,  Oaham,  Haywood,  Jackson. 
Mitcnell,  Rockingham.  Rowan,  Swain, 
Transylvania,  and  Yancey.  (Already 
designated  for  assistance  for  required 
emergency  measures  for  a  period  of  five 
(5)  days  beginning  on  March  13  to  open 
critical  emergency  access  on  collects 
roads  and  streets,  and  on  minor  and 
principal  arterial  roads  for  emergency 
vehicles.  This  amendment  does  not 
modify  the  assistance  pertaining  to 
snow  plowing  activities  authorized 
under  the  snow  emergency  declaration. 

Pendor  County  for  eligible  debris 
removal  and  emergency  protective 
measures. 

(Catalog  of  Federal  Domactic  Asaistance  No. 
83.516,  Disaster  Aasistance.) 

Richard  W.  Krinm. 

Deputy  Astociala  Dinctor,  State  and  Local 
Programt  and  Support. 

(FR  Doc  93-11841  Piled  5-18-1)3;  8:45  am] 


[FEMA-M7-0R] 

Okiatwma;  Amendment  to  Notic*  of  a 
Major  Dlaaatar  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACnON:  Notice. 


t:  This  notice  amends  the  notice 
of  a  ma)or  disaster  for  the  State  of 
Oklahoma.  (FEMA-987-DR),  dated 
April  26. 1993.  and  related 
determinations. 

EFFECTIVE  DATE:  April  29. 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Pauline  C  Campbell,  Disaster 
Assistance  Profpums,  Federal 
Em«gen€7  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  MFORMATION:  The  notice 

of  a  major  disaster  for  the  State  of 
Oklahoma  dated  April  26, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
aSacted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaratian  of  April  26, 1993:  Tulsa 
County  for  bidividual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  AasisUncs.) 
Richard  W.  KriM^ 

DBputyAMaodateOnctor.  SttOa  and  Local 

Prograutt  and  Support. 

|FR  Doc  93-1 1 837  Filed  6-18-a3:  8:45  am] 


[FEMA-«)9»-€iq 

Tonnoaaaa;  Amandmant  to  Notlca  of 
an  Emarganqf  Oadaration 

AfiENCV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Nodce. 

SUKMARY:  This  notice  amends  the  notice 
of  an  emergency  declaration  for  the 
State  of  Tennessee.  (FEMA-3095-EM). 
dated  March  14. 1993,  and  related 
determinations. 
EFFECTIVE  DATE:  May  7. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Pro^^ms.  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFORMATKM:  The  notice 
of  an  emergency  declaration  for  the 
State  of  Tennessee  dated  March  14, 
1993,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affiected  by  the  emergency  declared  by 
the  President  in  his  declaration  of 
March  14, 1993:  Assistance  is 
authorized  for  reimbursement  of  eligible 
debris  removal  and  emergency 
protective  measure  costs  in  the  counties 
of:  Bledsoe,  Grainger,  Gnmdy,  Hamblen, 
Hancock.  Hawkins.  Johnson,  Rhea, 
Sequatchie,  Unicoi,  and  Union. 
(Already  designated  for  assistance  for 
opening  critical  emergency  access  on 
collector  roads  and  streets,  and  on 
minor  and  principal  roads  for 
emergency  vehicles,  authorised  for  five 
days.). 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm. 

Deputy  Associate  Director.  State  and  Local 
Prt>granu  and  Support. 

[FR  Doc  93-11840  Filed  5-18-43.  8:45  am] 
BHJJNa  COOK  fns-«-M 


FEDERAL  MARITIME  COMMISSION 

Sacurity  for  tha  Protaction  of  tha 
Public  Hnandal  Raaponsiblllty  To 
Maat  UablUty  Incurrad  for  Daath  or 
Injury  to  Paaaangara  or  Othar  Paraona 
on  Voyagaa;  laauanca  of  Cartiflcata 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liabihty  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Uw  89-777  (46  U.S.C  817(d)) 
and  the  Federal  Maritime  Commission's 
implemoiting  regulations  at  46  CFR  part 
540.  as  amended:  Regal  Cruises  Limited, 


Regal  Cruises  Inc.  and  International 
Shipping  Partners,  69  Spring  Street. 
Ramsey,  NJ  07446-0507. 
Vessel:  Regal  Empress. 

Dated:  May  13, 1983. 
Joseph  C  Folldng. 
Secretary. 

[FR  Doc.  93-11784  Filed  5-18-43;  8:45  am) 
BHijNQ  cooe  sno-ot-M 


Sacurity  lor  ttw  Protaction  of  tha 
Putrfk  Hnandal  RaaponalhlUty  To 
Meat  Liability  Incurrad  for  Daath  or 
Injury  to  Passangara  or  Othar  Paraona 
on  Voyagaa;  laauanca  of  Cartiflcata 
(Caaualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  ResponsibiUty  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended:  Kloster  Cruise  Limited 
(d/b/a  Norwegian  Cruise  Line)  and 
Dynasty  Maritime  Limited  95  Merrick 
Way,  Two  Alhambra  Plaza.  Coral 
Gables,  FL  33134. 

Vessel:  WINDWARD. 

Dated:  May  13, 1993. 
loaeph  C  Polking. 
Secretary. 
[FR  Doc  93-11783  Filed  5-18-93;  8:45  ami 

BtUMQ  COM  S7W-*«-« 


Ocaan  Fralght  Forwardar  Ucanaa; 
Appllcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  DC  20573. 

Van  Esch  Trading  and  Shipping  B.V.,  6033 
West  Century  Blvd.,  •1222.  Los  Angeles. 
CA  90045.  Officers:  H.  Van  Esch.  Sr., 
President, ).  Groenedi|k,  Officer.  Willem 
van  Esch,  Managing  Director 

Seiwa  America.  Inc,  4900  Blazer  Parkway. 
Dublin,  OH  43017,  Officers:  Kazunart 
Tada.  President/Director,  Soichiro 
Mlyazaki,  Chairman 

Logistics  Management,  Inc.  3190  Clearview 
Way,  San  Mateo.  CA  94402,  Offloen: 
Stephen  J.  Barry,  Jr.,  Pre8-/Dir./Stockh.. 
Ronald  L  Houggud.  Bxsc  V.  Praa./ 
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Director.  Jowph  G.  Boalno.  Chalrmfln, 
William  A.  Groii,  Director 

Sm  Bridy  Intwoational.  Ltd.,  80  Lafayette 
Street.  Copiague.  NY  11726,  Officer: 
Theodora  Mmidd,  President 

De-Ma's  Forwarding,  Inc.,  2250  N.W.  oeth 
Ave..  Bay  1,  Miami.  PL  33172,  OfBcere: 
Miriam  J.  Echemendia,  President,  Gabriel 
Rodriguez,  Vice  President,  Manuel  A. 
Gaiuinird.  Jr.,  Secretaiy,  Daniel  Serrano, 
Stockholder 

Pac-Powar  Freight  Systems,  Inc,  8366  Isish 
Ave..  Loa  Angeles,  CA  90045.  Of&cer 
Robert  Go,  President 

Armstrong  Transfer  ft  Storage  Company,  Inc., 
6950  Buficeas  Court,  Atlanta,  GA,  30340, 
Offican:  Tom  Stoops,  President.  John 
Libretto,  Vice  President 

Speedy  Cargo  Services  Corp.,  9701  CoeU  Del 
Sol  Blvd.,  Miami,  FL  33178,  Ofiicer: 
Orlando  Ocboa,  President/Director 

KC  Intem«tional.  Inc.,  1849  Post  Road. 
Warwick,  RI 02886,  Officers:  Thomas  E. 
Oltourke,  President/Stockholder,  Shawn 
P  Reilly,  Vice  President/Stockholder, 
Sherri  O'RouriLa,  Treasurer 

Blue  Star  Shipping  Corp.,  8723  167th  Street. 
Jameica,  NY  11432,  Officer:  Kurian 
Thomas,  Director/PrasidentA^ice 
President'Secretary /Treasurer/Stockholder 

J.C.  International  Frei^t  Forwarding,  Inc., 
2118  West  62nd  Street,  Hialeah.  FL  33016, 
Officers:  Guido  Guerra,  President/ 
Stockholder.  Pedro  M.  Carreras,  Exec.  Vice 
President/Stockholder,  Ricardo  Romero. 
Secretary/Treasurer/StocldioldeT,  Juan 
Viceote  Gonzales,  Vice  President/ 
Stockholder 

Action  Forwarding.  International  Freight, 
Jnc,  1670  N.W.  94th  Ave..  Miami,  FL 
J33172.  Officers:  Michael  Acre,  President, 
Adclto  Pumarol.  Vice  President,  Marta 
Zuiuaga,  Treasurer.  Enrico  Raccah, 
Stockholder.  Yesmin  Acre.  Stockholder 

Goldmar  Cargo,  Inc.,  8229  N.W.  6dth  Street. 
Miami,  FL  33166,  Officers:  Eiirique  Chia. 
President,  Jorge  Tong,  Director/Secretary/ 
Treasurer.  Sylvia  Mont.  Vice  President 
By  die  Federal  Maritime  Commission. 
Dated:  May  13. 1993. 

)oseph  C  PeUui^ 

SecreUuy. 

IFR  Doc.  S3-11782  Filed  5-18-93,  845  am] 

BIUMG  oooc  ira»-ov-M 


DEPARTyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

interagency  Committee  on  Smolcing 
and  Health:  Meeting 

The  NadcHial  Center  for  Chronic 
Diseese  Prevention  and  Health 
Promotion  (NCCDPHP)  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  azmouDces  the  following  meeting. 

Name:  Interagency  Committee  on  Smoking 
and  HeahlL 

Time  aad  Date:  9  a.m.-l  p.m..  June  23, 
1993. 


I^ace:  Hnbait  H.  Humphrey  Building,  200 
Ind^Mfadence  Avnoa,  SW.  Washington.  DC 
20201. 

Stofus;  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
acounmodate  approximately  100  people. 

Purpote:  Ttie  Interagency  Coounittee  on 
Smoking  and  Health  advises  the  Secretary, 
Department  of  Health  and  Human  Services, 
and  the  Assistant  Secretary  for  Health  in  the: 

(a)  Coordination  of  all  research  and 
education  programs  and  other  activities 
within  the  Department  and  writh  other 
fsderal,  stqte,  local  and  fmvate  agencies,  and 

(b)  estahhshmenl  and  rnaintenance  of  liaison 
with  appropriate  private  entities,  federal 
agencies,  and  state  and  local  public  health 
agencies  with  respect  to  smoking  and  health 
activities. 

Matters  To  Be  Discussed:  The  agenda  wrill 
focus  on  exposure  to  environmental  tobacco 
smoke,  particularly  in  the  workplace.  Agenda 
items  are  sut^ect  to  change  as  priorities 
dictate. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  roster  of 
committee  members  may  be  obtained  from 
Karen  M.  Deasy,  Acting  Executive  Secretary, 
Interagency  Committee  on  Smoking  and 
Health.  Office  on  Smoking  aitd  Health. 
NCCDPHP.  CDC.  330  C  Street,  SW..  room 
1229,  Washington.  DC.  telephone  202/205- 
8500. 

Dated:  May  13. 1993. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc  93-11846  Filed  5-18-93;  8:45  am] 
BiUJNO  CODE  4«a»-«a-« 


PreappUcation  Workshop  on 
Cooperadva  Agraaments  for  National 
Minority  Organizations  (NMO)  at  al.; 
Meeting 

The  National  Center  for  Prevention 
Services  (NCPS)  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
announces  the  following  preapplication 
workshop. 

Name:  National  ainl  Regional  Minority 
Organizations  Preapplication  Workshop  for 
Cooperative  Agreements — Program 
Announcement  305. 

Time  and  Date:  10  a.m.-4  p.m.,  June  3. 
1993. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available:  seating  preference  will  be 
given  to  NMOa  and  RMOs. 

Place:  Sheraton  Washington  Hotel,  2660 
Woodiey  Road,  NW.,  Washington.  DC  20008, 
telephone  202/328-2000. 

Purpose:  To  provide  information 
concerning  programmatic  and  business 
aspects  of  preparing  an  application  for 
funding  under  Program  Announcement 
Numbw  305. 

Eligibility:  Congress  has  authorized  funds 
to  provide  direct  financial  and  technical 
assistance  to  eli^ble  NMOs  or  RMOs  that 
meet  all  of  the  following  criteria.  To  be 
eligible,  an  NMO  or  RMO  must 


A.  Ba  an  establisfaad  tax-exampt 
organization  (a  noagavammaotal,  tax-«xampt 
corporation  or  associatkm  whoae  net 
earnings  in  no  part  lawfully  accrue  to  the 
benefit  of  private  shanboidars  or 
individuals).  The  following  ia  acceptable 
evidence  of  tax-«xmnpt  atatut: 

•  A  reference  to  tha  apfdicant's 
organization  in  the  Intarajsl  Revenue 
Service's  (IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section  S01(c)(3) 
of  the  IRS  code;  or 

•  A  copy  of  a  cuireotly  valid  IRS  tax 
exemption  certificate. 

B.  Have  the  specific  charge  from  Hs 
Articles  of  Incorpontloo  or  Bylaws  or  a 
resolution  from  its  gowning  body  or  board 
to  operate  nationally  or  regionally  (multistate 
or  multiterritory)  within  tha  Unitad  Staias 
and  its  Territories. 

C  Hava  at  least  12  months  documantad 
experience  in  operating  and  centrally 
administering  a  coordinated  public  health  or 
related  program  serving  racial  or  ethnic 
minority  populations  within  a  major  portion 
or  region  (multistate  or  mullterritory)  of  the 
United  States  through  its  own  offices, 
organizational  affiliates,  or  the  participation 
of  other  minority  organizations. 

D.  Have  a  governing  body  or  broad  that  is 
composed  of  more  than  50  percent  racial  or 
ethnic  minority  group  members  who  are 
representative  of  the  population  to  be  served. 
Groups  recognized  as  racial  and  ethnic 
minority  populations  are;  African-Americaiu. 
Alaskan  Natives,  American  Iiulians.  Asian 
Ansericans,  Caribbean  Americans,  Latinos/ 
Hispanics,  and  Pacific  Islanders. 

E.  Document  that  each  of  the  affiliates, 
chapters,  or  other  mii>orlty  organizatioiu  that 
will  be  particif>ating  in  the  program  have  a 
governing  body  or  board  whose  membership 
is  composed  of  more  than  50  percent  racial 
or  ethnic  minority  group  members. 

F.  Document  that  its  program  and 
administrative  staff  and  the  program  and 
administrative  staff  of  affiliates  nnd 
participating  organizations  involved  in  the 
project  are  representative  of  the  communities 
and  populations  to  be  served. 

G.  Doc\mient  experience  in  sharing 
financial  or  technical  resources  with 
community  based  organizations,  effiliatas, 
and  chapters  that  provide  a  variety-  uf 
services  directly  to  radal  and  ethnic  minority 
populations. 

Availability  of  Funds:  A  total  of 
approximately  $9300.000  will  be  available 
for  these  projects. 

I.  HIV/STD  Prevention:  Approximately 
$8.500.0C0  is  expected  to  be  available  to  fund 
about  20  NMOs  or  RMOs  to  provide  technical 
assistance,  training,  and  other  priority 
assistance  in  support  of  HTV/STD  prevention 
services.  Approximately  eight  of  these 
awards  will  be  made  to  naUooal 
organizations  serving  racial  or  ethnic 
minority  populations  in  a  major  portion  of 
the  United  States.  Awards  will  range  from 
S300,000  to  5600.000  with  an  average  award 
of  S400.000.  Consideration  will  be  given  to 
supporting  HIV/STD  technical  assistance  and 
training  projects  in  support  of  organizations 
and  agencies  serving  persons  at  high  risk  in 
each  of  the  following  racial  and  ethnic 
minority  populations:  African- Americans. 
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Alaskan  Native*,  American  Indians,  Asian 
Americans,  Caribbean  Americans,  Latinos/ 
Hispanics,  and  Pacific  Islanders. 
Organizations  serving  subgroups  which  have 
significant  portions  of  their  members  at 
increased  risk,  such  as  Caribbean  Americans, 
will  also  have  priority  for  hinding. 
Consideration  will  also  be  given  to 
supporting  at  lea^t  one  national  or  regional 
HIV/STD  technical  assistance  project  for 
organizations  and  agencies  serving  each  of 
the  following  populations  at  high  risk:  gay 
and  bisexual  men  of  color,  substance  abusers, 
women  at  risk,  and  youth  In  high-risk 
situations. 

n.  loununization:  Approximately  $500,000 
is  expected  to  be  available  to  fund  about  one 
to  three  NMOs  or  RMOs  to  provide  technical 
assistance  and  training  in  support  of 
preschool  Immunization  activities.  Awards 
will  range  £rom  $175,000  to  $500,000. 

III.  TB  Prevention  and  Control: 
Approximately  $500,000  is  expected  to  be 
available  to  fund  about  one  to  three  NMOs 
or  RMOs  to  provide  technical  assistance  and 
training  in  support  of  TB  screening, 
prevention,  and  treatment  activities.  Awards 
will  range  from  $1 75,000  to  $500,000. 

Applicants  may  apply  for  funds  under 
one  or  any  combination  of  the  funding 
categories  (i.e..  HIV/STD,  immunization, 
or  TB).  but  the  proposal  must  clearly 
state  under  which  category  funds  are 
being  required.  Regional  affiliates  of 
national  organizations  may  apply  only  if 
the  parent  national  organization  does 
not  submit  an  application.  Otherwise, 
regional  afBliates  must  submit  their 
proposal  as  part  of  the  parent  national 
organization's  application. 

Awards  will  oe  made  for  a  12-month 
budget  period  within  a  5-year  project 
period.  (Budget  period  is  the  interval  of 
time  into  which  the  project  period  is 
divided  for  funding  and  reporting 
purposes.  Project  period  is  the  total  time 
for  which  a  project  has  been 
programmatically  approved  and  meets 
the  criteria  outUned  in  the  above  section 
entitled  "Eligibility.") 

These  funds  may  not  supplant  or 
duplicate  existing  funding  from  any 
other  public  or  private  source.  Although 
contracts  with  other  organizations  are 
allowable  under  these  cooperative 
agreement  awards,  applicants 
themselves  must  perform  a  substantive 
portion  of  the  activities  for  which  funds 
are  requested.  No  funds  will  be 
provided  for  patient  medical  care  or 
purchase  of  drugs  or  vaccines. 

Matters  to  be  discussed:  CDC  staff  will 
discuss  programmatic  and  business  aspects 
related  to  the  development  and  submission  of 
applications  for  funding  under  Program 
Announcement  Number  305.  Program 
consultants  will  provide  information 
concerning  the  three  funding  categories  (I.e., 
HIV/STD,  Immunization,  or  TB). 

General  infonnation:  This  preapplication 
workshop  is  expected  to  last  approximately 
6  hours  (10  t.m.-4  p.m.).  You  are  encouraged 


to  send  ■  business  representative  and  a 
program  representative  to  the  preapplication 
workshop. 

For  more  infonnation  contact:  To  confirm 
your  attendance,  you  may  call  404/63d-0500 
or  fax  404/639-0537  the  following 
information  on  or  before  May  28, 1993,  to 
Sonsiere  Cobb:  Organization's  name  and 
number  of  attendees. 

Dated:  May  13, 1993. 
EMn  Hilyar. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention. 
(PR  Doc  93-11847  Filed  5-18-93;  8:45  am) 

■lUJNQ  COOC  41S»-1*-II 


National  Committsa  on  Vital  and  Health 
StatlsUcs:  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  aimounces  the 
following  committee  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Times  and  dates:  1  p.m.-5  p.m.,  June  8. 
1993;  9  a.m.-5  p.m.,  )une  9, 1993;  9  a.m.-3 
p.m.,  June  10, 1993. 

Place:  Room  503A-529A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.;  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  committee  to  consider  reports  from  each 
NCVHS  subcoQunittee;  to  receive  reports 
from  offices  of  the  Department  of  Health  and 
Himian  Services;  to  explore  information 
needs  for  health  reform;  and  to  address  new 
business  as  appropriate. 

Contact  person  for  more  information: 
Substantive  program  infonnation  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  otitained  from 
Gail  F.  Fisher,  Ph.D..  Executive  Secretary, 
NCVHS,  NCHS.  Room  1100.  Presidential 
Building,  6525  Belcrest  Road.  Hyattsville. 
Maryland  20782,  telephone  3O1/43&-705O. 

Dated:  May  13, 1993. 
Elvin  Hilyar, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  93-11845  Filed  5-18-93;  8:45  am] 
■U.UNQ  CODE  41M-1S-M 


Departmental  Appeals  Boar(( 

Privaqr  Act  of  1974;  New  System  of 
Records 

AGENCY:  Departmental  Appeals  Board 

(DAB),  Office  of  the  Secretary. 

Department  of  Health  and  Human 

Services. 

ACnON:  Notification  of  new  system  of 

records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Departmental  Appeals  Board  is 


publishing  a  notice  of  a  system  of 
records  entitled.  "Departmental  Appeals 
Board  Case  and  Appeal  Records,  HHS/ 
OS/DAB  No.  09-90-0049."  We  have 
provided  background  information  about 
the  proposed  system  in  the 
"8UPPL£MENTARY  WFOAMATION"  section 
below. 

DATES:  DAB  sent  a  report  of  the  system 
notice  to  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  on  May 
13. 1993.  The  routine  uses  %vill  be 
effective  60  days  after  the  submittal  of 
the  report  of  new  system  to  OMB  or  30 
days  after  publication  of  the  notice, 
whichever  is  later,  unless  DAB  receives 
comments  that  would  necessitate 
changes.  Interested  persons  may  submit 
comments  on  the  routine  uses  during 
that  period. 

ADDRESS:  Written  comments  on  routine 
uses  should  be  addressed  to: 
Departmental  Appeals  Board.  U.S. 
Department  of  Health  and  Human 
Services.  Attention:  Joseph  T. 
Gatewood.  Room  637D.  HHH.  Building. 
200  Independence  Avenue.  SW., 
Washington,  DC  20201. 

Comments  received  will  be  available 
for  public  inspection  in  Room  637D.  at 
the  above  address  during  normal 
business  hours  form  9  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  T.  Gatewood,  Departmental 
Appeals  Board.  Room  636G,  at  the 
above  address,  or  call  202-690-6517. 
SUPPLEMENTARY  INFORMATION:  The 
Departmental  Appeals  Board  (DAB) 
proposes  to  establish  a  new  system  of 
records:  09-90-0049.  "Departmental 
Appeals  Board  Case  and  Appeal 
Records."  This  system  of  records  will  be 
used  by  DAB  staff  to  docket,  track, 
manage  and  decide  cases,  appeals  and 
matters  involving  individuals  who  are 
parties  in  matters  before  the  DAB. 

This  system  includes  information  on 
all  individuals  who  are  parties  in 
matters  before  the  DAB.  including  their 
names  and  addresses  and  any  other 
information  on  those  individuals  that  is 
presented  by  a  party  or  intervener  to 
enable  the  DAB  to  decide  or  to  decline 
to  decide  a  matter.  The  amoimt  of 
information  recorded  on  each 
individual  will  be  only  that  which  is 
necessary  to  accomplish  the  resolution 
of  the  matter  that  is  before  the  DAB. 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
DAB  staff  will  be  required  to  adhere  to 
the  provisions  of  the  Privacy  Act  and 
the  HHS  Privacy  Act  Regulations.  The 
System  Manager  will  control  the  access 
to  the  data.  Only  authorized  users 
whose  official  duties  require  the  use  of 
such  information  will  have  regular 
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access  to  the  records  in  this  system. 
Authorized  users  are  the  DAB  staff  who 
are  responsible  for  bringing  the  matter 
before  the  CAB  to  disposition  or 
resolution. 

Records  will  be  stored  on  documents 
in  file  folders  in  locked  file  cabinets  and 
on  computer  disk.  Data  stored  on 
computers  will  be  accessed  only  by 
authorized  individiials.  During  regular 
business  hours,  rooms  are  unlocked  but 
are  coDtroUed  by  on-site  personnel. 
Manual  and  computerixed  records  will 
be  maintained  in  accordance  with  the 
standards  of  C3iapter  45-13  cf  the  HHS 
General  Administration  Manual: 
"Safeguarding  Records  Contained  in  the 
System  of  Records." 

Ilie  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system.  All  records  that 
are  in  the  possession  of  DAB  and  related 
to  a  matter  before  DAB  are  public 
records.  The  Bret  routine  use,  disclosure 
of  the  case  status  of  a  pending  or  past 
matter  and  similar  docket  information, 
to  any  person  making  an  inquiry  about 
such  information,  is  to  apprise  the 
public  of  the  status  and  progress  of 
matters  before  the  Board.  The  second 
routine  use  of  this  system  allows 
disclosure  of  informatioa  for  litigation 
proceedings  involving  the  United  States, 
its  agendea  or  employees,  where  the 
litigation  is  likely  to  afiect  HHS  or  any 
of  its  components.  The  third  routine  use 
permits  disclosure  to  allow  subject 
individuals  before  the  DAB  to  obtain 
assistance  from  their  Congressional 
office.  The  fourth  routine  use, 
permitting  disclosure  to  public  and 
commercial  reporters  after  a  decision  or 
matter  is  final,  is  for  the  purpose  of 
developing  a  body  of  case  law  for 
guidance  to  persons  and  agency 
components  by  publication  and 
distribution  of  DAB  decisions.  The  fifth 
routine  use,  which  permits  disclosure  to 
third  party  contacts,  allows  the  DAB  as 
a  dedaion  making,  mediating,  or 
advisory  body,  to  obtain  access  to 
information  necessary  or  relevant  to  a 
matter  before  DAB.  This  would  include, 
but  is  not  limited  to,  the  use  of 
subpoenas  to  obtain  information 
necessary  for  DAB  to  carry  out  its 
functions.  The  sixth  routine  use,  which 
permits  diaclosiue  to  persons  requesting 
materials  in  the  administrative  record  or 
to  persons  attending  DAB  hearings,  will 
enable  DAB  to  apprise  the  public  of  the 
basis  on  which  DAB  makes  its 
decisions. 


Dated:  May  13.  iee3. 
Norral  D,  Mw  Sattfe, 
Chair,  Depaiimental  Appaak  Board. 

09-eO-<X)49 

SYSTEM  name: 

Departmental  Appeals  Board  Case  and 
Appeal  Records.  HHS/OS/DAB. 

SECUWTV  CLASSMCAIKM: 

None. 

SYSTEM  U>CATK>N: 

Rm.  637D,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave.,  SW., 
Washington.  DC  20201. 

CATEOOeSS  OF  MOMBUAU  COVEMEO  tY  TNK 
SYSTEM: 

Individuals  wrfao  are  parties  in  matters 
before  the  Departmental  Appeals  Board 
(DAB),  or  who  are  requesting  review  or 
consideration  of  a  matter  by  DAB. 

CATEGORIES  OF  RECOROS  M  THE  SYSTEM: 

This  includes,  but  is  not  limited  to, 
pleadings,  formal  filings,  evidence,  and 
other  records  relevant  to  the  issues 
being  adjudicated  or  mediated  by  the 
DAB  and/or  its  personnel. 

AUTHOROY  FOR  MAINTENANCE  OF  TV«  SYSTEM: 

The  matters  adjudicated,  decided,  and 
considered  by  the  DAB  arise  under 
some  or  all  of  the  following  authorities: 

(1)  42  U.S.C.  1320a-7; 

(2)  42  US.C  1320a-7a.  42  U.S.C 
1320b-10.  42  U.S.C.  13951, 42  U.S.C 
1395U.  42  U.S.C  1395cc,  42  U.S.C 
1395dd,  42  U.S.C  11131.  42  U.S.C. 
11137,  31  U.S.C  3801; 

(3)  42  U.S.C  1320C-5; 

(4)  5  U.S.C  504; 

(5)  42  U.S.C  2000e-16,  29  U.S.C  631 
and  633A,  29  U.S.C  791; 

(6)  5  U.S.C  301,  42  U.S.C  289b; 

(7)  42  U.S.C  2000d,  42  U.S.C  216b, 
20  U.S.C  1405,  29  U.S.C  794.  42  U.S.C 
290dd.  21  U.S.C  1174,  20  U.S.C  1081. 
42  U.S.C  6101: 

(8)  42  U.S.C  1395W-2; 

(9)  Matters  arising  under  direct 
discretionar}'  grants  awarded  to  an 
individual  by  the  Secretary  or  her 
designee,  including,  but  not  Umited  to: 
42  U.S.C  216,  42  U.S.C  241,  42  U.S.C 
242a,  42  U.S.C  2&3d,  42  U.S.C  280b- 
5, 42  U.S.C  300a-2, 42  U.S.C  300a-4, 
42  U.S.C  4585.  42  U.S.C  300d-4,  21 
U.S.C  1177. 42  U.&C  242n.  42  U.S.C 
3002-7. 42  U.S.C  242c  42  U.S.C  242b, 
42  U.S.C  280b-4. 42  U.S.C  287a.  42 
U.S.C  300b-l: 

(10)  42  U.S.C  13961.  42  U.S.C  1395y; 

(11)  42  U.S.C  1395i-3.  42  U.S.C 
1396r,  42  U.S.C  1395rr.  42  U.S.C 
1395bbb.  42  U.S.C  263a; 

(12)  42  U.S.C  1320b-8; 

(13)  5  U.S.C  5514:  and 


(14)  Sudi  other  matters  that  may  be 
added  to  the  Board's  jurisdiction  alter 
submission  of  this  notice. 

PURPOSE: 

The  records  are  used  to  track  and 
decide  matters  that  are  before  the  DAB 
and  to  develop  a  body  of  case  law  that 
can  guide  persons  and  agency 
components  in  the  future  wiUi  respect 
to  matters  that  are  before  or  might  come 
before  the  DAB. 

ROUTINE  USES  OF  RECOROS  MAeiTAICO  M  TME 
SYSTEM,  MCUnNO  CATEOORIES  OF  USERS  MO 
THE  PURPOSES  OF  iUCM  uses: 

Information  may  be  disclosed: 

1.  The  Board  will  disclose  the  status 
of  a  pending  or  past  matter,  and  similar 
docket  information,  to  any  person 
making  an  inquiry  about  such 
information,  to  apprise  the  public  of  the 
status  end  progress  of  matters  before  the 
Board. 

2.  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when  (a) 
HHS,  or  any  component  thereof;  or  (b) 
any  HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Justice  Department  (or  HHS,  where  it  is 
authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  afiect  HHS  or  any 
of  its  components,  is  a  party  to  the 
litigation  or  has  an  interest  in  such 
litigation,  and  HHS  determines  that  the 
use  of  such  records  by  the  Department 
of  Justice,  the  tribunal,  or  the  other 
party  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however; 
that  in  each  case,  HHS  determines  that 
such  disclosiire  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  To  a  Congressional  office,  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  that  individual; 

4.  To  the  public  and  commercial 
reporters  after  a  dedsion  is  final,  for  the 
purpose  of  distributing  and  publishing 
the  final  DAB  decision; 

5.  To  third  party  contacts,  induding 
public  and  private  organizations,  in 
order  to  obtain  infonnatioo  relevant  or 
necessary  to  the  proceedings,  such  as 
the  subpoena  of  documents  or 
witnesses,  dr,  in  the  case  of  medical 

Eractitioners,  inquiry  into  State 
censing  proceedings;  and 

6.  The  Board  will  disdoee  records  in 
the  Board's  administrative  case  file  to 
persons  requesting  such  records  or  to 
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persons  attending  Board  hearings,  to 
apprise  the  public  of  the  basis  on  which 
the  Board  makes  its  decisions. 

POUCtCe  AND  MUCDCCt  FOd  tTORMQ, 
NCTMCVINQ,  ACCESSING,  NrrAMMO,  AND 
nSKMMQ  OF  RCCOR06  M 1ME  SYtTEM: 

STORAOC: 

These  records  are  maintained  in  file 
folders,  binders,  and  computer  disks 
and  tapes. 

RETMEVAaiUTY: 

These  records  are  retrieved  by  the 
names  of  the  non-government  party  or 
by  docket  or  decision  numbers. 

SAKOUAWOS; 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Paper 
records  are  maintained  in  file  cabinets 
and  offices  that  only  authorized 
individuals  may  have  access  to; 
computer  records  are  maintained  on 
computer  systems  and  disks  that  only 
authorized  individuals  may  use. 

RETENTION  AND  OtSi>OSAL: 

Once  a  matter  is  closed,  the  files  are 
stored  and  maintained  in  the  DAB  file 
room  for  a  period  of  time  not  exceeding 
seven  years.  Afier  that  time,  the  files  are 
turned  over  to  the  Office  of  the 
Secretary,  HHS  Records  Management 
Officer,  Rm.  G322A,  Switzer  Bldg.,  330 
C  St.,  SW.,  Washington,  DC  20201.  The 
records  are  then  transferred  to  the 
Washington  National  Records  Center, 
Washington.  DC  20409,  where  they  are 
kept  for  an  additional  20  years,  afier 
which  time  they  are  destroyed.  DAB  has 
the  option  for  retaining  its  written 
decisions,  but  not  its  files,  indefinitely, 
until  such  time  as  they  have  no 
precedential  value. 

SYSTEM  MANAQER  AND  AOOA&SS: 

Chair,  Departmental  Appeals  Board, 
Room  637D.  HHH  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

NOTVICATION  MOCEOURE: 

Individuals  inquiring  whether  this 
system  of  records  contains  information 
about  them  should  contact  the  System 
Manager  indicated  above.  It  is  necessary 
to  provide  the  following  information 
respecting  the  individual  when  making 
inquiries  about  records: 

a.  Full  name; 

b.  Date  of  birth; 

c.  Kind  of  action  taken  by  the  agency: 

d.  Date  and  location  of  the  filing  of 
the  case,  appeal  or  other  matter  before 
the  DAB;  and 

e.  If  appropriate,  the  DAB  docket  or 
decision  number. 


RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

CONTESTMO  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures, 
reasonably  identify  the  record,  and 
specify  the  information  to  be  contested 
and  corrective  action  sought  with  the 
supporting  justification. 

RECORD  SOURCE  CATEOORCS: 

Information  in  this  system  is  obtained 
firom: 

a.  The  individuals  to  whom  the  record 
pertains; 

b.  Agency  officials  and  documents; 

c.  The  testimony,  affidavits  and 
statements  of  witnesses; 

d.  The  documents,  received 
testimony,  exhibits  and  submissions  of 
the  parties  involved  in  the  matter. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PflOVISiONS 
Of  THE  ACT: 

None. 
(FR  Doc.  93-11892  Filed  5-lft-93;  8:45  am] 
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Food  and  Drug  Administration 
(Docket  No.  92C-0265] 

Kamira,  Inc.;  Withdrawal  of  Color 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  color  additive  petition 
(CAP  2C0238)  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  phlogopite 
mica  as  a  color  additive  for  use  in 
externally  applied  drugs  and  externally 
applied  cosmetics,  including  those  for 
use  in  the  area  of  the  eye. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Aydin  Orstan,  Center  for  Food  Safety 
and  Apphed  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-254-9515. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  28. 1992  (57  FR  33358),  FDA 
announced  that  a  color  additive  petition 
(CAP  2C0238)  had  been  filed  by  Kemira. 
Inc..  P.O.  Box  368,  Savannah.  GA  31402. 
This  petition  proposed  that  §S  73.1496 
Mica  and  73.2496  ACco  (21  CFR  73.1496 
and  73.2496)  be  amended  to  provide  for 
the  safe  use  of  phlogopite  mica  as  a 


color  additive  for  use  in  externally 
applied  drugs  and  externally  applied 
cosmetics,  including  those  for  use  in  the 
area  of  the  eye.  Kemira,  Inc.,  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
71.6). 

Dated:  May  11, 1993. 

FradR.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doa  93-11826  Filed  5-ia-93;  8:45  ami 
BNJJNa  COOC  41M-0t-P 


[Oockat  No.  93F^-0151] 

Mitsubishi  Gaa  Chemical  Co^  Inc.; 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTKW:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  petition  has  been  filed  on  behalf 
of  the  Mitsubishi  Gas  Chemical  Co., 
Inc.,  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  Nylon  MXD-6  as  a 
nonfood  contact  component  in 
laminated  articles  for  use  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
3B4372)  has  been  filed  on  behalf  of  the 
Mitsubishi  Gas  Chemical  Co.,  Inc.,  c/o 
1001  G  St.  NW.,  suite  500  West. 
Washington,  DC  20001.  The  petition 
proposes  that  the  food  additive 
regulations  in  8 177.1390  Laminate 
structures  for  use  at  temperatures  of  250 
"F  and  above  (21  CFR  177.1390)  and 
§  177.1500  Nylon  resins  (21  CFR 
177.1500)  be  amended  to  provide  for  the 
safe  use  of  Nylon  MXD-6  as  a  nonfood 
contact  component  in  laminated  articles 
for  use  in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regiilation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 
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Dated:  May  11, 1993. 

FradLShaak. 

Dinctor,  Center  for  Food  Safety  and  Applied 
Sutrition. 

(FR  Doc  93-11630  Filed  5-ia-93;  8:45  am] 

Biuwa  coot  4t«e-«t-F 


[DookMNaB3F-01S7] 

Shell  Oil  Co.;  Rling  of  Food  Additive 
Petition 

AGEMCV:  Food  and  Drug  Administration, 
HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Shell  Oil  Co.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  two  carbon  monoxide- 
olefin  polymers,  carbon  monoxide- 
ethylene  and  carbon  monoxide- 
ethylope-propylene  as  articles  or 
components  of  articles  intended  for  iise 
in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-254-9500, 

SUPPt.EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Dnig,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
3B4373)  has  been  Sled  by  Shell  Oil  Co., 
One  Shell  Plaza,  P.O.  Box  4320, 
Houston,  TX  77210.  The  petition 
proposes  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  two  carbon  monoxide- 
olefin  polymers,  carbon  monoxide- 
ethylene  and  carbon  monoxide- 
ethylene-propylene  as  articles  or 
components  of  articles  intended  for  use 
in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubhshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  11, 1993. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  93-11827  Filed  5-18-93;  8:45  am) 

BiLUNa  oooc  4iM-m-r 


[DockM  Na  93F-0152] 

WItco  Corp.;  FUing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Witco  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  decanedioic  add, 
polymer  with  1 ,2-ethanediamine,  (Z.Z)- 
9,12-octadecadienoic  acid  dimer  and 
4,4'-(l,3-propanediyl)bis(piperidine)  as 
a  polymeric  coating  on  aluminum  foil, 
polyolefin  film,  and  paper  and 
paperboard  and  as  an  adhesive,  for  use 
in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-254-9500. 

SUPPl£MENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
3B4348)  has  been  filed  by  Witco  Corp., 
5777  Frantz  Rd..  P.O.  Box  646,  Dublin, 
OH  43017.  The  petition  proposes  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safia  use  of 
decanedioic  acid,  polymer  with  1,2- 
ethanediamine,  (Z.Z)-9.12- 
octadecadienoic  acid  dimer  and  4,4'- 
(l,3-propanediyl)bis(piperidine)  as  a 
polymeric  coating  on  aluminum  foil, 
polyolefin  film,  and  paper  and 
pai>erboard  and  as  an  adhesive,  for  use 
in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
im{>act  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  11.1993. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 
(FR  Doc.  93-11829  Filed  5-lfr-93:  8:45  am] 

BNXINO  COOC  41«0-«1-F 


Advisory  Committeet;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA's 
advisory  committees. 
MEETMGS:  The  following  advisory 
committee  meetings  are  announced: 

Subcommittee  Meeting  of  the  Generic 
Drugs  Advisory  Committee 

Date,  time,  and  place.  June  2, 1993,  8 
a.m.,  Holiday  Inn,  Silver  Spring  Plaza, 
Plaza  Ballroom.  8777  Georgia  Ave.. 
Silver  Spring.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8  a.m.  to 
4:15  p.m.:  open  pubUc  hearing.  4:15 
p.m.  to  5:15  p.m..  unless  public 
participation  does  not  last  that  long; 
Ermona  B.  McGoodwin  or  Mary 
Elizabeth  Donahue,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rocleville,  MD  20857,  301-443- 
5455. 

General  function  of  the  committee. 
The  committee  gives  advice  on 
scientific  and  technical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  products  for  use 
in  the  treatment  of  a  broad  spectrum  of 
human  diseases  and  makes  appropriate 
recommendations  to  the  Secretary  of 
Health  and  Human  Services,  the 
Assistant  Secretary  for  Health,  the 
Commissioner  of  Food  and  Drugs,  and 
the  Director  of  the  Center  for  Drug 
Evaluation  and  Research.  The 
committee  may  also  review  agency- 
sponsored  intramural  and  extramural 
biomedical  research  programs  in 
support  of  FDA's  generic  drugs 
regulatory  responsibilities. 

Agenda — Open  public  hearing.' 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  26,  1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
reouired  to  make  their  comments. 

Open  committee  discussion.  As  a 
followup  to  the  October  11, 1991, 
meeting  announced  in  the  Federal 
Register  of  October  1, 1991  (56  FR 
49776),  at  which  FDA's  Division  of 
Bioequivalence  in  its  Office  of  Generic 
Drugs  presented  possible  study  designs 
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for  the  assessment  of  bioequivalenoe  of 
albuterol  metered  dose  inhalers  (MDI's), 
there  will  be  a  subcommittee  meeting  of 
the  Generic  Drugs  Advisory  Committee. 
The  meeting  is  intended  to  inform 
intoested  persons  of  the  results  of  FDA 
contracted  pilot  studies  done  at  the 
Johns  Hopkins  University  School  of 
Medicine  concerning  albuterol  dose/ 
response  relationships  deUvered  by 
MDI's.  These  results  will  serve  as  Uie 
basis  for  the  Office  of  Generic  Drugs' 
draft  interim  bioequivalence  guidabca 
for  albuterol  MDI's. 

Hematology  and  Pathology  Devices 
Panel  of  the  Medical  Devices  Advisfwy 
Quninittee 

Date,  time,  and  place.  June  7, 1993, 
8:30  a.m.,  Ramada  Inn,  Ambassador 
Room,  8400  Wisconsin  Ave.,  Bethesda. 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8:30  a.m.  to  10:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  conunittee 
discussion,  10.30  a.m.  to  6  p.m.;  Larry 
J.  Brindza,  Center  for  [)evic»8  and 
Radiological  Health  (HFZ--I40).  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville,  MD  20850.  301-427- 
1096. 

Genera]  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  reconunendations  for  their 
regulation. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  17. 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  ot  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comm«)ts. 

Open  committee  cUscussion.  The 
committee  will  discuss  a  premarket 
approval  application  for  an  instrument 
which  makes  cytologic  preparations  on 
glass  slides  from  gynecologic  (cervical) 
samples  for  use  in  cytologic 
examinatioas. 

Oncologic  Drugs  Advisory  CommlNee 

Date,  time,  and  place.  June  17, 1993, 
8  a.m..  conference  rms.  D  and  E, 
Paridawn  Bldg..  5600  Fishers  Lane. 
RockviUe.  MD. 

Type  {^meeting  and  contact  person. 
Open  public  hearing.  8  ajn.  to  9  ajn.. 
unless  public  partidpatian  does  not  last 
that  long:  apea  committee  discussion,  9 
am  to 4 pjD.;  Adaie S.  Seifried. Center 


for  Drug  Evaluation  snd  Research  (HFD- 
9),  Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rodcville,  MD  20857. 
301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  treatment  of  cancer. 

Agendo— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  >'iew8,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  11. 1993.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss:  (1)  The  new 
drug  application  for  Daunoxome® 
Injection  (liposomal  daunorubicin, 
Vestar,  Inc.)  (NDA  50-704}  for  treatment 
of  advanced  human  immunodeficiency 
virus  related  Kaposi's  sarcoma  in 
patients  who  have  foiled  conventi<Mial 
chemotherapy  or  for  whom 
conventional  chemotherapy  is 
contraindicated;  and  (2)  the  premarket 
application  for  Spherex®  Injection 
(degrsdable  starch  microspheres,  Kabi 
Pharmacia,  Inc.)  (PMA  P920043),  for  the 
temporary  occlusion  of  the  hepatic 
vasculature  in  the  treatment  of  primary 
and  secondary  liver  tumors.  The 
repeated  intraarterial  coinjection  of 
Spherex9  Injection  with  either 
doxorubicin  or  mitomycin  has  been 
shown  to  increase  the  response  rate  in 
liver  cancers.  In  addition,  Spherex® 
Injection  decreases  the  peak  and  total 
levels  of  the  coinjected  drugs  in  the 
systemic  circulation. 

Subcommittee  of  the  Qinical  Chemistry 
and  Clinical  Toxicology  Devices  Panel 
of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  June  18, 1993, 
8:30  a.m.,  Parklawn  Bldg.,  conference 
rm.  D,  5600  Fishers  Lane,  Rockville. 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  1 
p.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  1  p.m.  to  5  p.m.;  Cornelia  B. 
Rooks,  Center  for  Devices  and 
Radiological  Health  rHFZ-440),  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville.  MD  20850.  301-427- 
1244. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 


marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing^. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shomd  notify  the 
contact  person  before  June  1, 1993.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argujoents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  FDA  is 
developing  guidance  dociunents  for 
manufacturers  (m  how  to  prepare  and 
submit  applications  for  obtaining 
approval/clearance  for  human  genetic  In 
vitro  diagnostic  devices.  FDA  is  inviting 
manufacturers,  manufacturers'  trade 
associations,  professional  organizations, 
and  other  interested  persons  to  attend 
an  open  public  hearing  and  share 
opinions  with  FDA  on  appropriate 
requirements  for  assuring  the  safety  and 
effectiveness  of  genetic  in  vitro 
diagnostic  devices.  Discussions  will 
focus  on  guidance  for  regulation  of 
cytogenetic  devices  that  utilize  in  situ 
hybridization  technologies  for  detection 
of  human  genetic  mutations 
(constitutional  and  acquired).  This 
committee  will  review  and  evaluate 
FDA's  proposed  guidance  documents 
and  make  recommendations. 

Subcommittee  Meeting  of  the  Generic 
Drugs  Advisory  Committee 

Date,  time,  and  ohce.  June  21  and  22. 
1993,  8  a.m..  Holiday  Inn,  Silvw  Spring 
Plaza,  Plaza  Ballroom,  8777  Georgia 
Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  J\me  21. 
1993,  8  a.m.  to  4:30  p.m.;  open  public 
hearing,  4:30  p.m.  to  5:30  p.m.,  unless 

[>ublic  participation  does  not  last  that 
ong;  open  committee  discussion,  June 
22. 1993. 8  ajn.  to  4:30  pjn.;  open 
public  hearing.  4:30  p.m.  to  5:30  pjn., 
unless  public  partidpatioo  doM  not  last 
that  long;  Ermooa  B.  McGoodwin  or 
Mary  Elizabeth  Donahue.  Center  for 
Drug  Evaluation  and  Research  (HFD-9). 
Food  and  Drug  Administratis.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-443-5455. 

General  function  of  the  committee. 
The  committee  gives  advice  on 
sdentific  and  technical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  products  for  use 
in  the  treatment  of  a  broad  spectrum  of 
human  diseases  and  makes  appropriate 
recommendations  to  the  Secretary  dT 
Health  and  Human  Services,  the 
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Assistant  Secretary  for  Health,  the 
Commissioner  of  Food  and  Drugs,  and 
the  Director  of  the  Center  for  Drug 
Evaluation  and  Research.  The 
committee  may  also  review  agency- 
sponsored  intramural  and  extramural 
biomedical  research  programs  in 
support  of  FDA's  generic  drugs 
regulatory  responsibilities. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  14, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  June 
21, 1993,  the  subcommittee  will  discuss 
issues  relating  to  stability  testing  of  new 
drug  substances  and  drug  products.  The 
decisions  reached  will  be  considered  in 
the  development  of  the  agenq^'s 
position  on  a  stability  testing  guideline 
prepared  by  the  Quality  Expert  Working 
Group  of  the  International  Conference 
on  Harmonization  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH), 
which  published  in  the  Federal  Register 
of  April  16, 1993  (58  FR  21086). 

On  June  22, 1993,  the  subcommittee 
will  discuss  issues  relating  to  impurity 
testing  of  new  drug  substances  and  drug 
products.  Information  relative  to  this 
discussion  will  also  be  used  by  FDA 
staff  in  the  ICH  process. 

Information  from  the  discussions  held 
on  June  21  and  June  22. 1993,  will  be 
used  in  the  agency's  response  to  ICH- 
2.  the  Second  International  Conference 
on  Harmonization  to  be  held  in 
Orlando,  FL,  from  October  27  to  29, 
19^. 

Radiological  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  Jime  29, 1993, 
8:30  a.m.,  Piccard  Bldg.,  rm.  100. 1390 
Piccard  Dr..  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  1 
p.m.,  unless  public  participation  does 
not  last  that  long:  open  committee 
discussion.  1  p.m.  to  5  p.m.;  Robert 
Phillips.  Center  for  Devices  and 
Radiological  Health  (HFZ^70).  Food 
and  Drug  Administration.  1390  Piccard 
Dr..  Rockville,  MD  20850.  301-427- 
1296. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  eSactiveness  of 
marketed  and  investigational  devices 


and  makes  recommendations  for  their 
regulation. 

Agendo— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  Jime  25, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  petition 
submitted  by  a  manufacturer  to  change 
the  parameter  used  in  describing  and 
comparing  the  nonthermal  effects  of 
diagnostic  ultrasound  devices, 
specifically,  to  use  the  Mechanical 
Index  rather  than  the  historical  Spatial 
Peak  Pulse  Average  Intensity  for  making 
substantially  equivalent  decisions. 

Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  Jime  29, 1993, 

9  a.m.,  HoUday  Inn  Crowne  Plaza,  Plaza 
ni  Balhoom,  1750  Rockville  Pike, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 

10  a.m.  to  5  p.m.;  Peter  E.  Maxim, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440).  Food  and  Drug 
Administration,  1390  Piccard  Dr., 
Rockville.  MD  20850.  301-427-1034. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  15, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  supplement  for  the 
use  of  prostate  specific  antigen  as  an  aid 
in  the  early  detection  of  prostate  cancer. 


Advisory  Vuui  Quurpenons  Meeting 
of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  June  30, 1993, 
1:30  p.m.,  Hohday  Inn  Crowne  Plaza, 
Plaza  ni  Ballroom.  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  1:30  p.m.  to  2:30 
p.m.,  imless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  2:30  p.m.  to  5  p.m.;  Nancy 
J.  Pliihowski,  Center  for  Devices  and 
Radiological  Health  (HFZ-400),  1390 
Piccard  Dr..  Rockville.  MD  20850.  301- 
427-1022. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their  . 
regulation. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
advisory  panel  chairpersons.  Those 
desiring  to  make  a  formal  presentation 
should  notify  the  contact  person  before 
June  15, 1993,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
advisory  panel  chairpersons  will 
discuss  proposed  changes  in  the  scope 
of  510(k)  exemptions  and  the  possibility 
of  assigning  certain  categories  of  class  I 
and,  potentially,  some  class  II  devices  to 
administrative  review  but  not  to 
scientific  review. 

FDA  pubUc  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  bearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  on  open 
public  healing  may  lost  for  whatever 
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longer  period  the  committee 
chalrperxBi  determines  will  Cadlitete 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21 CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  beiore  public 
advisorv  committees  under  21  CFR  part 
14.  Under  21  CFR  10.203, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  «vith  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

.   Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentaticm  at  the  open  public  bearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  bearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office. 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  Uxe 
DockeU  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parida%«i  Dr.. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a-m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  V.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 
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Dated:  May  12. 1903. 
JsM  E.  Banney, 

Deputy  Commissioner  for  OperaUons. 
[PR  Doc  B»-11828  Piled  5-18-03;  8:45  am) 
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National  InttitutM  Of  HMlth 

National  Cantar  for  Wwalng  Rataafch; 
Maating  of  tha  National  Adviaory 
Council  for  Nuraing  Raaaarch  and  Na 
Subcommittaaa 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  National  Advisory  Council  for 
Nursing  Research.  National  Center  for 
Nursing  Research;  and  its 
Subcommittees,  June  14-16, 1993, 
Building  31C,  Conference  Room  8, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892. 

Meetings  of  the  fiiU  Council  and  its 
Subcommittees  will  be  held  at  times 
and  places  listed  below.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

The  full  Council  trill  meet  in  open 
session  on  ]une  15,  from  8:30  a.m.  to  4 
p.m.  and  on  June  16,  bom 
approximately  11  a.m.  to  adjournment. 
Agenda  items  wrill  include:  The  NCNR 
Director's  Report,  Presentation  by  NCNR 
Grantee.  Health  Promotion/Disease 
Prevention  Branch  Report.  Office  of 
Information  and  Legislative  Report, 
Schools  of  Nursing:  Research  Intensive 
Environments.  Status  of  NINR. 
Individual  Investigator  Award.  ACHPR 
Panel,  PoUcy  Issues  Prior  to  Grant 
Review  and  the  Report  of  the  National 
Nursing  Research  Round  Table. 

The  National  Nuraing  Research 
Agenda  Subcommittee  will  meet  in 
open  session  June  14,  in  Building  31C, 
Conference  Room  6,  bom  9  a.m.  to  11 
a.m.  to  discuss  the  National  Nursing 
Research  Agenda  in  general  and  the 
Priority  Expert  Panek  In  particular. 

The  Planning  Subcommittee  will  meet 
in  open  session  June  14,  in  Building 
31C,  Conference  Room  6,  bom  11  a.m. 
to  1  p.m.  to  discuss  long-term  and 
strategic  planning  and  policy  issues. 

The  Biennial  Report  Subcommittee 
will  meet  in  open  session  June  14,  in 
Building  31,  NCNR  Conference  Room 
(5B-03),  from  3  p.m.  to  5  p.m.  to  discuss 
the  activities  and  program  policies  of 
the  Center. 

The  Nursing  Resources  and  Health 
Policy  Subcommittee  vrill  meet  in  open 
session  June  15,  in  Building  3lB,  NCNR 
Conference  Room,  (5B-03),  from  5  p.m. 
to  6  pjn.  to  discuss  musing  resources 
and  health  pohcy  as  they  relate  to 
nursing  science  and  the  achievement  of 


quality  and  e£bctiva  outcomes  in 
patient  care. 

In  accordance  with  tha  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.&  Code  and  section 
10(d))  of  Pubhc  Law  82-463,  the 
meeting  of  tha  Research  Subcommittee 
will  be  closed  to  the  public  on  June  14, 
bom  1  p.m.  to  3  p.m.,  and  the  meeting 
of  the  full  Council  on  June  16,  from  8:30 
a.m.  to  approximately  11  ajn.  for  the 
review,  discussicm,  and  evaluation  of 
individual  grant  applications.  The 
applications  and  tne  discussicms  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patanti^Ie 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
whicn  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Ethel  Jackson,  301-496-0472 
in  advance  of  the  meeting. 

Dr.  Etheif  Jackson,  Executive 
Secretary,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health,  Building  31,  room  5B25, 
Bethesda,  Maryland  20892,  (301)  496- 
0472.  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  su&tantive  program  information 
upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  03.361,  Nursing  Reseaich. 
National  Institutes  of  Health) 

Dated:  May  10, 1903. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NBi. 
IFR  Doc.  93-11811  Rled  5-18-93;  8:45  am] 
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National  Inatltuta  of  Altorgy  and 
Infactloua  DIaaaaaa;  MeeUnga  of  tha 
National  Adviaory  Allergy  and 
Infectioua  Diaeasea  Council;  Acqukad 
Immurnxleflciancy  Syndroma 
Subcommitlaa;  Allergy  and 
Immunology  Subcommittaa; 
Microbiology  and  Infectioua  DIaaaaaa 
Subcommittea 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Allogy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectioua 
Diseases,  and  its  fubcommittees  on  June 
17-18, 1993.  MeetiiMs  of  the  NAAIDC 
Allergy  and  Immunology  Subcommittee 
and  NAAIDC  Microbiology  and 
bifectious  Diseases  and  Subcommittee 
will  be  held  at  tha  National  Institutes  of 
Health.  Building  310,  Bethesda. 
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MaryUnd  20892.  The  meeting  of  the 
NAAIDC  Acquired  Immunodeficiency 
Syndrome  Subcommittee  will  be  held  at 
the  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda.  Maiylaind  20814. 
The  meeting  of  the  full  Council  will 
be  open  to  the  public  on  June  1 7  in 
conference  room  6  from  approximately 
1  p.m.  until  3:45  p.m.  for  opening 
remarks  of  the  Institute  Director, 
discussion  of  procedural  matters. 
Council  business,  and  a  report  frt>m  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  will  include  a 
discussion  of  the  Childhood  Vaccine 
Plan  by  the  Director.  Division  of 
Microbiology  and  Infectious  Diseases,  as 
well  as  presentations  on  grants  policy 
issues  and  the  AIDS  research  agenda. 

On  June  18  the  meetings  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  open  to  the 
public  from  8:30  a.m.  until  recess.  Both 
subcommittees  will  meet  at  the  National 
Institutes  of  Health.  Building  3lC  in 
conference  rooms  7  and  6  respectively. 
The  meeting  of  the  NAAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee  will  be  open  to  the 
public  from  8  a.m.  until  recess  on  Jime 
18.  The  subcommittee  will  meet  in  the 
Concessional  Ballroom,  Bethesda 
Marriott  Hotel,  Bethesda,  Maryland. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c){6),  title  5,  U.S.C  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  NAAIDC  Acquired 
Immiujodefidency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  three  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from 
8:30  a.m.  until  approximately  1  p.m.  on 
June  17,  in  conference  rooms  8,  7  and 
6  respeciively.  The  meeting  of  the  frill 
Council  will  be  closed  from  3:45  p.m. 
until  recess  on  June  17  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
ar.d  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  cieferly  luiwarranted 
invaeion  of  personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases.  Solar 
Building,  room  4C02.  National  Institutes 


of  Health.  Bethesda.  Maryland  20802, 
301-496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  John  J.  McGowan,  Director, 
Division  of  Extramural  Activities, 
NIAID,  NIH.  Solar  Building,  room  4C07, 
6003  Executive  Boulevard,  Rockville. 
Maryland  20892,  telephone  301-496- 
7291,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Aisistanca 
Program  Nos.  93.aS5  Immunology,  Alleigic 
and  Immunologic  Diseases  Research,  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Heahh) 

Dated:  May  10, 1993. 
Susan  K.  Feldman, 
Committee  Management  Ofpcar.  NIH. 
[PR  Doc  93-11805  Filed  5-18-93;  8:45  am] 
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National  Instltuta  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Meeting  of  National  Arthritis  and 
Musculoskeletal  and  Skin  DIsefses 
Advisory  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council  to  provide  advice  to    , 
the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseasas  on 
June  3  and  4, 1993,  Conference  Room  6. 
Building  31,  National  bistitutes  of 
Health,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  June  3  frcna  8:30  a.m.  to  9  a.m. 
to  discuss  administrative  details  relating 
to  Council  business  and  special  reports. 
Attendance  by  the  public  will  be  limited 
to  spac«  available. 

Tne  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on  June  3 
from  9  a.m.  to  recess  and  again  on  June 
4  from  8:30  a.m.  to  adjournment  in 
accordance  with  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c){6),  title 
5,  U.S.C  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
materials,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  discloeure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Michael  Lockshin,  Executive 
Secretary.  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council.  NIAMS.  Building  31. 
room  4C32.  Bethesda,  MaryUnd  20892, 
(301)  496-0802. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIAMS,  Building  31.  rra.  4C32,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-0803. 

(Catalog  of  Federal  Domestic  AssisUnce 
Program  Na  93.846,  AithritU.  Bone  and  Skin 
Diseases,  National  Institutes  of  Healtli) 

Dated:  May  12, 1993. 
SoMB  K.  Feldmaa, 
NIH  Committee  tdanagunent  C^Ktr. 
IFR  Doc  93-11806  Filed  5-18-93: 8:45  am) 
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National  Institute  on  Oeafneaa  and 
Other  Communication  Disorders; 
Meeting  of  a  Nations!  Oeafneaa  WKi 
Other  Conrununication  Disorders 
Advisory  Council  Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of  a 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council  subcommittee  on  June  8-10. 
1993,  at  the  National  Ir.stilutes  of 
Health,  9000  Rockville  Pike.  Bethesda, 
.  Maryland.  The  meeting  will  be  in 
Building  3lC  Room  3C07. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and 
552b(c)(6),  Utle  5,  U.S.C  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  suboommittee  will  be  closed  to 
the  public  from  7:30  pm  June  8  to 
adjournment  on  June  10.  The  closed 
meeting  will  be  for  the  review, 
discussion,  aiid  evaluaLion  of  NIDCD 
MuitipurposT  Research  Training 
Centers.  The  discussions  could  reveal 
confidential  trade  secrets  or  commerci^al 
property  such  as  patentable  material,  * 
and  personal  information  concerning 
individuals  associated  with  the  ceoters, 
the  disclosure  of  which  would 
constitute  a  clearly  linKarranted 
invasion  of  personal  privacy. 

Further  information  concerning 
subcommittee  meeting  may  be  obtained 
from  Dr.  John  C.  Dalton.  Executive 
Secretary,  National  DeafiMSS  and  Other 
Communication  Disorders  Advisory 
Council,  National  Institute  on  Deafness 
and  Other  Communication  Disordan, 
National  Institutes  of  Health,  Executive 
Plaza  South,  Room  400B.  Bethesda. 
Maryland  20892,  301^96-8693.  A 
summary  of  the  meeting  and  roster  of 
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the  memban  may  alio  be  obtained  from 
his  office. 

(Catalog  of  Psdanl  Domestic  AMUtancs 
Program  Na  03.173  Biological  Rsseaich 
Related  to  Daafioen  and  Other 
Communtcrtino  Disordara) 

Dated:  May  11. 1993. 
Soaea  K.  Paldaan. 
Committae  tiahagement  Offher,  Ntti. 
(FR  Doc  93-11813  Piled  5-18-93: 8:45  am] 


Meeting  on  Training  Raquiramanta  for 
Dental,  Oral  and  Craniofacial  CUnical 
Triaia 

Notice  is  hereby  given  that  the 
Extramural  Program,  National  Institute 
of  Dental  Research,  will  hold  an  open 
meeting  on  June  14, 1993,  from  10  a.m. 
imtil  4  p.m.,  in  Building  31,  Conference 
Room  10,  National  Institutes  of  Health, 
Bethesda.  Maryland,  20892. 

The  objective  of  the  meeting  is  to 
solicit  comments  from  representatives  of 
the  academic,  industrial  and 
governmental  oral  health  research 
communities  on  the  types  of  training 
needed  to  develop  personnel  capable  of 
designing  and  conaucting  state-of-the- 
ait  clinical  trials  of  methods  for  the 
prevention,  diagnosis  and  treatment  of 
dental,  oral  and  craniofacial  diseases 
and  disorders.  Opportimities  for 
collaboration  to  provide  such  training 
will  be  discussed. 

Further  information  may  be  obtained 
from:  Dr.  John  D.  Townsley,  Associate 
Director  for  Policy  and  Coordination, 
Extramural  Program,  NIDR,  NIH, 
Westwood  Building,  room  503, 
Bethesda,  Maryland  20892,  telephone 
(301)  594-7642.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Extramural  Program  office 
listed  above  in  advance  of  the  meeting. 

Dated:  May  10. 1993 
Susan  K.  Feldman. 
Committee  hdanagement  Officer,  NIH. 
(FR  Doc  93-11806  Filed  S-18-93;  8:45  am] 
aaiaw  oooa  aMa-ot-H 


National  InatJtuta  of  Dental  Resaarch; 
Meeting  of  tha  F4atlonal  Advlaory 
Dental  Raaaarch  CouikU 

Phirsuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Naticmal  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  to  be  held  June  14-16, 1993, 
Conference  Room  10,  Building  31C, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9  a.m.  to  recess  on  June 


15  for  gBoaral  discussion  and  program 
presentations.  A  meeting  of  the  National 
Advisory  Dental  Researdh  Council 
Subcommittee  on  Minority  Activities 
will  be  held  on  Jime  14  from  3  p.m. 
until  adjournment  in  Conference  Room 
4,  Building  31A.  National  Institutes  of 
Health,  Bethesda.  Maryland.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
of  the  Council  will  be  closed  to  the 
public  on  June  16  from  0  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Dr.  Dushanka  V.  Kleinman.  Executive 
Secretary,  National  Advisory  Dental 
Research  Council,  and  Deputy  Director, 
National  Institute  of  Dental  Research, 
National  Ihstitutes  of  Health,  Building 
31,  room  2C39.  Bethesda.  Maryland 
20892.  (telephone  301-496-9469)  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language,  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  listed 
above  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  May  10, 1993 
Suaaa  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  93-11810  Filed  5-18-93;  8:45  am] 
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National  Inatltute  of  Diabetaa  and 
Digaativa  and  Kidney  DIaeaaaa; 
Meatinga  of  Subcommltteea  C,  and  D 
of  tha  Diabetaa  and  DIgeativa  and 
Kidney  DIaeaaaa  Special  Granta 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  her^y  given  of  meetings  of 
Subcommittees  C.  and  D  of  the  National 
Diabetes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK). 


These  meetings  will  be  open  to  tha  - 
public  to  discusa  admlnlatrativa  details 
at  the  beginning  of  the  first  session  of 
the  first  day  of  the  meetings.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  rooms 
will  be  posted  in  the  hotel  lobby. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  5S2b(c)(6).  Utle  5.  U.S.C 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion,  and 
evaluation  of  individual  research  grant 
applications.  Discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winnie  Martinez,  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health, 
Building  31,  room  9A19,  Bethesda, 
Maryland  20892,  301-496-6917,  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  For  any  further  information, 
and  for  individuals  who  plan  to  attend 
and  need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  the  Scientific  Review 
Administrators  indicated  at  least  two 
weeks  prior  to  the  meeting. 
Name  of  Committee:  National  Diabetes 

and  Digestive  and  Kidney  Diseases 

Special  Grants  Review  Committee, 

Subcommittee  C 
Scientific  Review  Administrator  Daniel 

Matsumoto,  Westwood  Building, 

Room  604,  National  Institutes  of 

Health,  Bethesda,  Maryland  20892, 

Phone: 301-594-7587 
Dates  of  Meeting-.  June  14-15, 1993 
Place  of  Meeting:  Embassy  Suites,  4300 

Military  Road,  NW,  Washington,  DC 

20015 
Open:  June  14,  8:00  a.m.-8:30  a.m. 
Cjosed:  June  14,  8:30  a.m.-recess;  June 

15,  8:00  a.m.-adjoumment 
Name  of  Committee:  National  Diabetes 

and  Digestive  and  Kidney  Diseases 

Special  Grants  Review  Committee, 

Subcommittee  D 
Scientific  Review  Administrator.  Ann  A. 

Hagan,  Westwood  Building,  Room 

604,  National  Institutes  of  Health, 

Bethesda,  Maryland  20892,  Phone: 

301-594-7575 
Dates  of  Meeting:  June  25, 1993 
Place  of  Meeting.  Ramada  Rockville, 

1775  Rockville  Pike,  Rockville,  MD 

20852 


IMI 
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Open:  Iiine  25, 8.-00  ajn^rOO  pjn. 
Chsea:  Jiine  25,  6:00  p.m.-«(4ounimait 

(Catalog  of  Federal  Domeatic  Aaaiatance 
Program  Na  93.M7-M9.  Diabetaa.  BndocriiM 
and  Metabolic  Diaeaaea;  Oigaative  Diaeeaea 
and  Nutrition:  and  Kidney  Diaeaaea,  Urology 
and  Heawtoiogy  Reaearch.  National  Inatitutea 
of  Health) 

Dated:  May  la  1W3. 

K.1 


CoauaHtaehlanagement  Officer,  NIH. 

[FR  Doc  93-11809  Piled  S-l»-03;  8:45  am) 
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NatkNwi  Inttituto  of  QwMrai  itodlcai 
Sdoncoo;  llMtingo 

Pursuant  to  Public  Law  82-463. 
notice  is  hereby  given  of  tbe  meetings  of 
the  committees  of  the  National  Institute 
of  General  Medical  Sdences  for  June 
and  July  1993. 

These  me^ings  will  be  open  to  the 
puUic  to  discuss  administrative  details 
rehting  to  committee  business  for 
approximately  one  hour  at  the 
begiiming  of  the  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sections  5S2b(c)(4)  and 
552b(c)(6),  Utla  5.  U.S.C  and  section 
10(d)  of  Public  Law  92-463,  for  the 
review,  discussion,  and  evaluation  of 
individual  research  training  grant  and 
research  center  grant  applioitions.  The 
discussions  of  these  applications  could 
reveal  confidential  trao(e  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  room 
4A52,  Bethesda,  Maryland  20892 
(Telephone:  301-496-7301),  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  committee  members. 

Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sdences,  National 
Institutes  of  Health,  Building  31,  room 
4A52,  Bethesda.  Maryland  20802. 


telephww  301-496-7301,  FAX  301- 

402-0224. 

Name  of  Committee:  Cellular  and 

Molecular  Basis  of  DisaaM  Review 

Committee 
Scientific  Review  Administrator  Dr. 

Carole  Latker.  room  flAlO,  Westwood 

Building,  Telephone:  301-594-7758 
Dates  of  Meeting:  June  2, 1993 
Place  of  Meeting:  Building  31C 

Conference  Room  8.  National 

Institutes  of  Health.  Bethesda. 

Maryland  20892 
Ooen:  Jime  2. 8:30  a.m.-9:30  a.m. 
Closed:  June  2, 0:30  ajn.-«d)oununent 
Name  of  Committee:  Pharmacological 

Sdences  Review  Committee 
Scientific  Review  Administrator.  Dr. 

Iraue  Glowlnski.  room  0A18. 

Westwood  Building.  Telephone:  301- 

594-7741 
Dates  of  Meeting:  June  3, 1993 
Place  of  Meeting:  5333  Westbard 

Avenue  (Telephone  Conference). 

room  OAIS,  National  Institutes  of 

Health,  Bethesda,  Maryland  20892 
Open:  Jime  3, 1:30  p.m.-2  p.m. 
Closed:  Jime  3,  2  p.m.-adjoumment 
Mmie  (^Committee:  Genetic  Basis  of 

Disease  Review  Committee 
Scientific  Review  Administrator  Dr. 

Arthur  Zachary,  room  9A14. 

Westwood  Building,,  Telephone:  301- 

594-7758 
Dates  of  Meeting:  June  7, 1993 
Place  of  Meeting:  5333  Westbard 

Avenue  (Telc^one  Conference). 

room  gAl4.  National  Institutes  of 

Health,  Bethesda,  Maryland  20802 

Soen:  June  7, 1  pjn.-l:30  p.m. 
osed:  June  7, 1:30  p.m.-ed)ouinment 
Name  of  Committee:  Minority  Access  to 

Research  Careers  Review 

Subconunittee 
Scientific  Review  Administrator:  Dr. 

Richard  Martinez,  room  9A18, 

Westwood  Building.  Telephone:  301- 

594-7803 
Dates  of  Meeting:  June  21-22, 1993 
Place  of  Meeting:  Building  3lC 

Conference  Room  7,  National 

Institutes  of  Health,  Bethesda. 

Maryland  20892 

3oen:  June  21, 8:30  a.m.-0:30  a.m. 
osed:  June  21,  9:30  a.m.-5  p.m.;  June 

22.  8:30  a.m.-adjoumment 
Name  of  Committee:  Minority 

Biomedical  Research  Support  Review 

Subcommittee 
Scientific  Review  Administrator:  Dr. 

Ernest  Marquez,  room  9A13, 

Westwood  Building,  Telephone:  301- 

594-7708 
Dates  of  Meeting:  July  15-16. 1903 
Place  of  Meeting:  Building  31C 

Conference  Room  9,  National 

Insdtutes  of  Health,  Bethesda. 

Maryland  20892 


ChMn:  hily  15. 8:30  ajn.-9:30  ajn. 
Closed:  July  15,  9:30  a.m.-5  p.m.;  July 
16,  8:30  a.m.-«d)oumment. 

(Catalog  of  Federal  Domaatk:  Aaaiatanoa 
Program  Na  93.859. 93.862,  93.863. 93.880, 
National  Institute  of  Geaanl  Medical 
Sdencea,  National  Institutaa  of  Healdt) 

Date:  May  10, 1993. 
SMaalLFeldaaa. 
Committee  Management  Officer,  NBL 
\FR  Doc  93-11807  Filed  5-18-93;  8:45  am) 


NatiofMa  H«Mt.  Lung,  and  Blood 
Institute;  MaeUng  of  Raaaarch  Training 
Ravlaw  Commlttea 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Traihdng  Review 
Committee,  National  Heart,  Lung,  and 
Blood  Institute.  National  Institutes  of 
Health,  on  June  27-29, 1993,  at  the 
Hyatt  Regency  Bethesda.  Qbe  Bethesda 
Metro  Center.  Bethesda.  Maryland 
20814. 

This  meeting  will  be  open  to  the 
public  on  June  27,  from  7:30  p.m.  to 
approximately  8:30  p.m.,  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  dosed  to  the  public  on  June  27, 
from  8:30  p.m.  to  adjournment  on  June 
29,  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
disctissions  could  revettl  confidential 
trade  secrets  or  commerdal  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  assodated  with  the 
applications,  the  disdosura  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privaiy. 

Terry  Long,  Qiief,  Communications 
and  Pubhc  Information  Branch, 
National  Heart,  Lung,  and  Blood 
Institute,  Building  31.  room  4A21, 
National  Institutes  of  Health,  Betb^sda. 
Maryland  20892,  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Committee  members. 

Individuals  who  plan  to  attend  and 
need  spedal  assistance,  such  as  sign 
language  interpretations  or  other 
reasonable  accommodations,  should 
contad  the  Sdentific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  )^thryn  Ballard,  Sdentific  Review 
Administi^tor,  NHLBI,  Westwood 


29238 


Building,  room  550,  Bethesda,  Maryland 
20892.  (301)  594-7450.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No*.  93.837,  Heart  and  Vascular 
Diseaiies  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  histitutes  of 
Health) 

Dated:  May  10, 1993. 
SuMBK^PaldMui. 

CommittM  ManagBment  Officer.  NIH. 

(FR  Doc  93-11803  Piled  5-18-93: 8:45  am] 

BILLMO  OOOC  «M»-01-II 

National  Ubra/y  of  Medicino;  MMting 
of  th«  Biomedical  Ubrary  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Biomedical  Library  Review 
Committee  on  June  23-24, 1993, 
convening  at  8:30  a.m.  in  the  Board 
Room  of  the  National  Library  of 
Medicine.  Building  38,  8600  Rockville 
Pike,  Betheeda,  Maryland. 

The  meeting  on  June  23  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  Dahlen  at  301-496- 
4221  two  weeks  before  the  meeting. 
In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  UUe  5,  U.S.C.  and  secUon 
10(d)  of  Public  Law  92-463,  (he  meeting 
on  June  23  will  be  cloeed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
appUcations  from  11  a.m.  to 
approximately  5  p.m.,  and  on  June  24 
&x)m  8;30  a.m.  to  adjournment.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Scientific 
Review  .^dministrator,  and  Chief, 
Biomedical  Information  Support 
Branch.  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Betheada,  Maryland  20894, 
telephone  number:  301-496-4221,  will 
provide  summaries  of  the  meeting, 
rostera  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879— Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  May  10. 1993. 
Susan  K.  Feldman. 
Committae  Management  Officer,  NIH. 
[FR  Doa  93-11804  Piled  5-18-93;  8:45  am] 
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National  Ubrary  of  Medicine;  Meeting 
of  the  Literature  Selection  Technical 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Literature  Selection  Technical 
Review  Committee,  National  Library  of 
Medicine,  on  June  17-18,  convening  at 
9  a.m.  on  June  17  and  at  8:30  a.m.  on 
June  18  in  the  Board  Room  of  the 
National  Library  of  Medicine,  Building 
38.  8600  Rockville  Pike.  Bethesda. 
Maryland. 

The  meeting  on  June  17  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  pubhc  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign-language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Diane  Gibbs  at  301-496- 
6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(9)(B),  title  5, 
U.S.C,  Public  Law  92-463,  the  meeting 
will  be  closed  on  June  17  from  10:30 
a.m.  to  approximately  5  p.m.  and  on 
June  18  from  8:30  a.m.  to  adjournment 
for  the  review  and  discussion  of 
individual  journals  as  potential  titles  to 
be  indexed  by  the  National  Library  of 
Medicine.  The  presence  of  individuals 
associated  with  these  publications  could 
hinder  fair  and  open  discussion  and 
evaluation  of  individual  journals  by  the 
Committee  members. 

Mrs.  Lois  Ann  Colaianni,  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director.  Library 
Operations.  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telephone 
number:  301-496-6921,  will  provide  a 
summary  of  the  meeting,  rosters  of  the 
committee  meraben,  and  other 
information  pertaining  to  the  meeting. 

Dated:  May  11, 1993. 
Susan  K.  FeldBan. 
Committee  Management  Officer.  NIH. 
(PR  Doc.  93-11812  Piled  5-l»-93;  8:45  a.m.J 
■UMQ  COM  414»-tMI 


INTERSTATE  COMMERCE 
COMMISSION 

Agency  Information  Collection  Under 
0MB  Review 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the  form 
and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Nancy  Sipes.  (202)  927-5040. 
Comments  regardiing  this  information 
collection  should  be  addressed  to  Nancy 
Sipes,  Interstate  Commerce 
Commission,  room  1312,  Washington, 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
hiformation  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  ICC,  Washington. 
DC  20503.  When  submitting  comments, 
refer  to  the  0MB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Extension  without 
change  of  a  currently  approved  form. 

Bureau/Office:  Office  of  Public 
Assistance. 

Title  of  Form:  Identification  of  Minority 

and  Female-Owned  Motor  Carriers. 
OAfB  Form  Number:  3120-0050. 
Agency  Form  Number:  OPA  81-1. 
Frequency:  Annually. 
No.  of  Respondents:  325. 
Total  Burden  Hours:  17. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  93-11867  Filed  5-18-93;  8:45  am] 

BHXMa  COOC  7D3S-01-M 


Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  hsted  below.  Dates 
environmental  assessments  are  available 
are  hsted  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423,  (202)  927-5750  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-277X.  West  Virginia  Northern 
Raifroad.  LTD.— Abandonment 
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Exemption— In  Preston  County,  West 

Virginia.  EA  available  5/14/93. 

Sidiwjr  L.  StrickUnd.  Jr.. 

Secretary. 

(FR  Doc.  93-11865  Piled  5-1S-93;  8:45  am] 

■UINQOOOI  mt  Ol-M 

[FInwMe  Dookel  No.  32280] 

South  Central  Rail  Group— Control 
Exemption— Three  Raiiroada 

The  South  Central  Rail  Group  (SCRG) 
has  filed  a  notice  of  exemption  ^  to 
acquire  control,  through  stock 
ownership  of:  (1)  All  \he  common  stock 
of  the  Nashville  and  Eastern  Railroad 
Corporation  (NERR),  an  exempt  rail 
carrier,  which  operates,  pursuant  to  a 
lease  and  operating  agreement  with  the 
Nashville  and  Eastern  Railroad 
Authority,  lines  of  railroad  from  (a) 
railepost  .04  at  Nashville,  TN,  to 
milepost  110.5  at  Monterey,  TN;  (b) 
from  milepost  189.5  at  Vine  Hill,  TN,  to 
milepost  194.1  at  Southern  Junction, 
TN;  (c)  frt)m  milepost  NX  0.00  at  Cartage 
Junction,  TN,  to  milepost  NX  7.56  at 
Cartage,  TN;  and  (d)  from  milepost  0.1 
at  Donelson,  TN,  to  milepost  8.0  at  Old 
Hickory,  TN;  (2)  all  of  the  common 
stock  of  the  West  Tennessee  Raifroad 
Corp.  (WTNN),  an  exempt  rail  carrier, 
which  operates,  pursuant  to  a  lease  and 
operating  agreement,  a  44-mile  line  of 
railroad  owned  by  the  Gibson  County 
Railroad  Authority  from  Lawrence.  TN, 
to  Kenton  TN,  as  well  as  on  trackage 
rights  from  Lawrence,  TN,  to  Jackson, 
TN;  and  (3)  81  percent  of  the  shares  of 
the  Tennken  Raifroad  Co.  Inc.  (TKEN), 
an  exempt  rail  carrier,  which  operates, 
pursuant  to  a  lease  and  operating 
agreement,  a  51.79-mile  line  of  raifroad 
owned  by  the  Hickman  River  City 
Development  Corp.  from  Dyersburg,  TN, 
to  Hickman,  KY. 

The  Shareholders  of  NERR  and 
WTNN,  which  also  own  81  percent  of 
the  common  stock  TKEN,  have  agreed  to 
form  SCRG  as  a  means  to  continue 
operation  of  these  three  raifroads  in  the 
event  of  the  death  of  retirement  of  any 
shareholder,  each  of  whom  is  an  officer 
of  all  those  carriers.  The  parties  plan  to 
consumate  the  transaction  on  or  after 
May  15, 1993.  SCRG  indicates  that:  (1) 
The  lines  of  NERR,  WTNN.  and  TKEN 
do  not  connect  nor  do  they  connect  with 
any  other  rail  lines  controlled  by  any 
member  of  SCRG's  corporate  family;  (2) 
the  involved  transaction  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  these  railroads  with  each 
other;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 


*  AmsodMl  on  May  S,  1993. 


is  therefore  exempt  from  Ae  prior 
approval  requirements  of  49  U.S.C 
11343.  See  49  CFR  llB0.2(d)(2). 

As  a  condition  to  the  use  of  tiiis 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 
protected  by  the  conditions  set  forth  in 
New  York  Dock  Ry.— Control— Brooklyn 
Eastern  Dist.,  360 1.C.C.  60  (1979).' 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
John  F.  McHugh,  20  Exchange  Place, 
New  York,  NY  10005. 

Dated:  May  12, 1993. 

By  the  Commission,  David  M.  Kooschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
[FR  Doc.  93-11866  Filed  5-18-93;  8:45  ami 

■HXINO  COOC  TUS-ei-H 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-043] 

Intent  to  Grant  an  Excluaiva  Patent 
License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Magnetic  Power,  Inc.,  of 
Sabastopol,  California,  an  exclusive, 
royalty-bearing,  revocable  hcense  to 
practice  the  invention  described  in  U.S. 
Patent  No.  4,100,331  entitled  "Dual 
Membrane,  Hollow  Fiber  Fuel  Cell  and 
Method  of  Operating  Same,"  which 
issued  to  the  United  States  of  America, 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration,  on  July  11, 1978.  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  part 
1245,  subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  exclusive  license,  unless  within  60 
days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 


'  Although  SCRG  *ta(e9  th»t  the  transaction  %vlll 
have  DO  effect  on  employea*.  impoeitioo  of  labor 
protective  conditioni  it  mandatory  for  section 
11343  transactions.  49  U.S.C  11347. 


The  Director  of  Patent  Licensing  will 
review  all  written  obiections  to  the  grant 
and  then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclusive  Ucense. 
DATES:  Comments  to  this  notice  must  be 
received  by  July  19. 1993. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  COMTACT: 
Mr.  Harry  Lupuloff.  (202)  358-2041. 

Dated:  May  6, 1993. 
Edward  A.  Franklo. 
General  Counsel. 
[FR  Doc.  93-11825  Filed  5-18-93;  8:45  am) 

HLUNaCOOE  7C1»-et-H 


NUCLEAR  REGULATORY 
COMMISSION 

Debris  Plugging  of  Emergency  Core 
Cooling  Suction  Strainers 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  NRC 
Bulletin  No.  93-02.  "Debris  Plugging  of 
Emergency  Core  Cooling  Suction 
Strainers."  This  bulletin  is  available  in 
the  Public  Document  Rooms  under 
accession  number  9305110015.  This 
bulletin  is  discussed  in  Commission 
information  paper  SECY-93-125  which 
is  also  available  in  the  Public  Doounent 
Rooms. 

DATES:  The  bulletin  was  issued  on  May 

11,1993. 

ADDRESSES:  Not  applicable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  C.  Wen  (301)  504-2832. 

Dated  at  Rockville.  Maryland,  this  twelfth 
day  of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gail  H.  Marcus, 

Chief,  Generic  Communications  Branch, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-11820  Filed  5-18-93;  8:45  am] 

■iLUNQ  COOC  7BM-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  With  Respect  to  Airport  and 
Airway  Improvement  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  with  respect  to  the 
Airport  and  Airway  Improvement  Act. 

SUMMARY:  Pursuant  to  section  533  of  the 
Airport  and  Airway  Improvement  Act  of 


29240 


Fwkral  Eegiatw  /  Vol  58.  No.  95  /  Wednesday,  May  19.  1993  /  Notices 


1982,  as  amendad.  the  United  States 
Trade  Repreeeotative  ("USTR")  haa 
decided  not  to  Include  anjr  countries  at 
this  time  on  the  list  of  countries  that 
deny  market  opportunities  for  products, 
suppliers  or  bidders  for  government- 
funded  ccHutruction  projects. 

DATES:  EfiEactive  April  30. 1993. 

A00AC88ES:  Office  of  the  United  States 
Representative,  600  17th  Street  NW., 
Washingtoa.  DC  20506. 

FOR  FURTHER  MF0RUAT10N  CO^TTACT: 

Charles  Lake,  Director  for  Japanese 
Affairs,  (202)  3&3-5070  or  Laura 
Sherman,  Assistant  General  Counsel, 
(202)395-3150. 

SUi>PL£MENTARY  INFORMATION:  Section 
115  of  Public  Law  Na  100-223,  the 
Airport  and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987,  amended  the 
Airport  and  Airway  Impro\'ement  Act  of 
1982  ("Airport  Act"),  by  adding  section 
533.  Section  533(a)  provides  certain 
requirements  and  prohibitions 
applicable  to  use  of  funds  from  the 
Airport  and  Airway  Trust  Fund.  Section 
533(b)  requires  the  USTR  to  make 
determinations  with  respect  to  whether 
foreign  countries  deny  &ir  and  equitable 
market  opportunities  for  U.S.  products, 
supplier*  or  bidders  for  construction 
projects  of  $500,000  or  more  that  are 
funded  (in  whole  or  in  part)  by  the 
governments  of  such  foreign  countries. 
Section  533(c)  requires  the  USTR  to 
maintain  a  list  of  countries  identified 
under  section  533(b)  and  to  publish 
such  list  annually  in  the  Federal 
Register. 

The  USTR  has  determined  that  no 
foreign  country  denies  fair  and  equitable 
market  opportvmities  for  U.S.  products, 
suppliers  or  bidders  for  construction 
projects  in  such  country  for  the 
purposes  of  the  Airport  and  Airway 
Improvement  Act.  I'his  decision  with 
respect  to  Japan  is  based  upon  the  fact 
that  on  April  30, 1992,  the  USTR 
identified  Japan  under  title  VH  of  the 
Omnibus  Trade  iind  Competitiveness 
Act  of  1966  for  discrimination  in 
procurements  of  cccstruction, 
architectural,  and  engineering  services. 
Ira  Shapirs, 
General  Counsel. 

(FR  Doc  93-11786  Filed  5-1S-93;  8:45  am] 
emjNO  cooi  siai  ai  m 


SECURITIES  AM)  EXCHANGE 
COMMISSION 

[ReieM*  Na  34-3229S;  FHe  No.  SR-MSTC- 
•3-07] 

Self-Regulstoqf  OrBanlzationa; 
MktwMt  SecurWee  Trust  Co.;  Filing 
and  immediate  Effecttvenese  of 
Propoaed  Rule  Change  Relating  to 
RevlaJona  to  ttie  Schedule  of  Servkea 
and  Chargea 

Mey  12,1993. 

Piu^uant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
Ai>ril  30, 1993,  the  Midwest  Securities 
Trust  Company  ("MSTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-MSTC-93-07)  as 
described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Orgaiuzation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
MSTC's  fee  schedule  based  on 
management's  review  of  operating 
expenses  for  1992.  projected  volumes 
for  1993  and  related  costs  (see  Exhibit 
A).  The  revisions  also  are  designed  to 
conform  more  closely  MSTC's 
associated  revenues  and  expenses.  The 
effectiveness  of  the  proposed  fee 
schedule  will  terminate  on  March  4. 
1994,  unless  extended.' 


'  15  U.S.C  7»s(bKl)  (teM). 

'  Tbe  praacnt  rule  filing  ntplace*  an  Identical 
propoial  filed  by  MSTC  punuaot  to  lectioo 
199(b)(3KA)  of  the  Act  (FUe  No.  SR-MSTC-93-Oe 
(April  16, 1993))  tvhich  wa«  «irltbdn%vn  by  MSTC 
on  April  29, 1993.  Letter  from  ).  Cnig  Long.  Vice 
President.  General  Couiuel  and  Secretary,  MSTC,  to 
Jerry  Carpenter,  Branch  Chle'  ITivlsioD  of  Market 
Ragulalion,  ConuniHion  (April  29. 1993).  In 
addition,  la  coo)uQctioo  with  the  withdrawal  of  the 
previou*  rule  Gling.  MSTC  abo  has  Tiled  on 
identical  propo*al  which  U  to  be  considered 
purauant  to  lectioo  19(b)(2)  of  the  Act  See 
Securitia*  Exchange  Act  RaleaM  No.  3229«  (May 
12. 1993).  The  purpose  of  these  related  filings  is  to 
assure  that  the  revised  fee  schedule,  which  was 
elective  Iminedlately  upon  filing  with  the 
Commission,  will  mpire  on  March  4. 1994,  unless 
approved  by  the  Commission  pursuant  to  section 
19{bM2J  of  the  Act.  In  addition,  the  related  filings 
will  darify  that  tbe  propoead  role  change  siiould  be 
viewed  as  a  package  «rith  two  previously  filed  rule 
changes  by  MSTC  relatlag  to  discounts  for  primary 
users  of  available  MSTC  serrices. 


n.  Self-Regnlatory  Oi^ganizatkm'i 
Statement  of  the  Puipoee  at,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 

self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatoiy  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  revisions  to  MSTC's 
fee  schedule  based  on  management's 
review  of  operating  expenses  for  1992, 
projected  volumes  for  1903.  and  related 
costs.  The  revisions  also  are  designed  to 
conform  more  closely  to  MSTC's 
associated  revenues  and  expenses. 

In  general,  the  line  item  fees  remain 
unchanged  for  1993.  The  proposed 
adjustments  reflect  decreases  realized 
due  to  economies  of  scale,  multiple 
event  processing,  and  increased  levels 
of  automation.  Increases  are  the  result  of 
activities  related  to  the  physical 
handhng  of  securities  or  single  event 
processing  within  given  assets. 

The  proposed  rule  change  and  two 
prior  MSTC  rule  filings  relating  to  the 
modification  of  MSTC's  fee  schedule  to 
provide  discounts  to  participants  who 
are  primary  users  of  available  MSTC 
services  should  be  viewed  as  a 
package.'  As  used  in  these  filings,  the 
term  primary  users  generally  includes 
participants  who  use  MSTC  as  their 
primary  securities  depository.  Under  the 
discount  program,  participants  who 
make  a  commitment  in  %vriting  to 
continue  to  use  MSTC  as  their  primary 
custodian  for  a  period  of  two  to  three 
years  and  who  have  been  pertici{>ants 
for  at  least  one  year  would  receive 
discounted  service  charges.  Tbe 
proposed  discoimt  fee  schedule  for 
primary  users  was  effective  upon  filing 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  with  a  termination  date  of  March  4. 
1994.  unless  extended.*  In  addition, 
comment  has  been  requested  on  an 


'  For  further  details  concaming  MSTCs  discount 
program  for  primary  users,  see  Securities  Exchange 
Act  Release  Nos.  31866  (February  17.  1993).  M  FR 
11076,  and  3!867  (February  17, 1093),  M  FR  11079. 

*  Securities  Exchange  Act  Release  No.  31666 
(February  17. 1993).  56  FR  1107B. 
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identical  fee  filing  made  pursuant  to 
section  19(b)(2)  of  the  Act."  The  impact 
of  the  increased  revenue  produced  as  a 
result  of  the  proposed  rule  change, 
when  viewed  in  conjunction  with  the 
discount  program  for  primary  users  of 
available  MSTC  services,  is  intended  to 
be  revenue  neutral  to  MSTC. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  sections  17A(b)(3)(D)  of 
the  Act,"  and  the  rules  and  regulations 
thereunder,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among 
participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  beUeve  that  the 
proposed  rule  change  wnll  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MSTC  has  not  solicited  written 
comments  with  respect  to  the  proposed 


rule  change,  and  none  have  been 
received. 

III.  Date  of  Eflfectiveneu  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder,  because  the  proposed 
rule  change  establishes  or  changes  a 
due,  fee,  or  other  charge  imposed  by  the 
self-regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunenta 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  %vill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  the  File  No.  SR-MSTC-93-07 
and  should  be  submitted  by  June  9, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margarst  H.  McFarUnd. 

Deputy  Secretary. 


Exhibit  A.— Midwest  Securities  Trust  Company 

[1893  Fee  Revision  Summary] 


Service 


Account  Mainteruknce 

First  two  accounts  

Total  Fee  All  Sen/lcea  (per  acct.) 

All  accounts  Over  2 

Total  Fee  Ail  Servlcea  (per  acct) 

Safekeeping  

Position  Fee 

Equity  TNnly  HeW  Surcharge 

Corporate  Debt  Thinly  Held  Surcharge 

Registered  Muni  TNrJiy  Held  Surcharge  

DivkJends  and  Interest 

Cash  Dividend  Credit  

Slock  Dividend  Credit 

Registered  Muni  Interest  Credit  

Registered  Corporate  Bond  Interest  Credit 

Dividend  Reinvestment 

Dividerxl  Reinvestntent 

Reorganizatkxw  

FuM  Call,  Partial  Cafl  and  Maturit>e»-fleg- 

Istered  or  Bearer. 
Value  Charge,  Full  Call.  Partial  Call  and  Ma- 
turities— Registered  or  Bearer. 
Conversion  and  Warrant*  (included  In  non- 
mandatory). 


Depository  Deltvery  Instructions 

All  DDI  items 

Deposits  

Reguiar  Deposits „„ 

11:30-4:30  

11:00-11:30  


Current 


$475.00 


200.00 


0.58 
0.22 
0.22 
0.72 


Service 


1.40  .. 
16.00 
2.10  .. 
1.40  .. 


25.00 


28.00 


0.05/1000 


35.00/transactlon 


0.45 


1.75  . 
25.00 


Account  Maintenance  

Rrst  two  accounts 

Total  Fee  Services  (per  acct.) 

AH  accounts  Over  2  

Total  Fee  All  Services  (per  acct.) 

Safekeeping 

Positioo  Fee  

Equity  Thinly  Held  Surcharge  

Corporate  Debt  Thinly  HeW  Surcharge  

Registered  Muni  Thinly  HeW  Surcharge „.. 

DivWends  arxj  Interest 

Cash  Dividend  Credit 

Stock  DivWend  Credit  

Registered  Muni  Interest  Credit 

Registered  Corporate  Bond  Interest  Credit 

Dividend  Reinvestment 

DIvWend  Reinvestment 

Reorganizations 

Ful  Call,  Padiai  Call  and  Maturities— Reg- 
istered or  Bearer. 

Value  Charge,  Full  Call.  Partial  Call  and  Matu- 
rities— Registered  or  Bearer. 

Conversion  and  Warrantso 


Depository  Delivery  Instnxrtkxw 

AH  DDI  items  

Deposits  

Regular  Deposits  Active* 

1 1 :30-4:30  

1 1 :0O-1 1 :30  


Rsvlssd 


S575.00 

250.00 

0.49 
0.25 
0^25 
0.75 

1.28 
8.75 
1.60 
1.28 

10.00 

no  Changs. 

0.15/1000  (250.00 
maximum). 

0.072/shars  (28  min- 
imum, 144  maxi- 
mum). 

0.54 


1.54 
7.75 


*  S«cuiltiM  Exchange  Act  RelMse  ^4o.  31887 
(Fetmiaiy  17. 1993),  5«  FR  11079. 


•  15  U.S.C.  78q-l(bM3)(E)  (1988). 
'  17  CFK  20Q.3O-3(a)(12). 
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ExHiBrr  A.— Midwest  Securities  Trust  Company— Continued 

[1993  Fee  Revision  Summary] 


Seivtoe 


Cwreni 


Service 


Revised 


7:30-1 1«) 


Deposit  Surcharge 


2.75 


Deposit  tlsiiiJm „ 

Ful  l.sgsi  DsposHs ~ 

1-600 ~ 

501  snd  over 

Basic  LsDSl  Deposits 

00:01-10:50  (sams  day) 

11KX>-1ia) _ 

11:31-24^)0  ims  range  (next  day  credit) 


IRdorg  Deposit.. 

Wuhckawals 

Street  Request . 


lUamjal  PuOs  .. 
Trar«ier  Service 
Transfere _. 


Direct  »Mi 


Checit  Fee „.. 

(Plus  iw»csble  CertiAcate  Fee) 


Reciameiion  Trenefer 

(Plue  Basic  Lagai  Same  Day  Re-Deposit 
fee). 

Transisr  Shipping 

Pledge  Loan  Program  ._ „. 

Pledge  and  Ratoasa  movemer>ts 

Undemrltjng  Issuance  _ 

Issuance  Fee 


Positkm  Fee 

Ur»lt  S«Mngover 

Swingover  instruction  ..... 
Overnight  Saiai(eeping ... 

F\aX  (ee  per  ieeue 

Nightty  lee  per  cerltflcate 


Interface 

Die  Interlace  charge 

Pa-tidpant  Cash  litovsmsnt 

Participant  Cash  ktovement 

Commufiications „ 

Lessed  Une  Charge  „ 

Leased  equipment  (1CRT,  1CTL,  IPRT)  from 
vanous  iseee  lenns  ami  fees. 

On-iine  inquiry  _.„ 

Umited  Access  Option 

Report  Retrieval.  DOCS,  Comrrtunique  Sys- 
tem only. 


0.02/1000  over 

15.000. 
20.00  


6.50  .. 
4.50  ., 

4.25"' 
26.50 
3.25  .. 


2.75  ., 
12.00 

30.00 
2.00"! 

3.35  .. 

2.50  .. 


2.75 
4.25 


1.24>0.04;i.000 

0.68  "!!!!l"ir.Z 
400.00  "."."r.l~! 


0.45  .. 

ii.db 

6.00  I 
0.75  .. 


7:30-11:00  

Less  Adtve** 

11:30-430  

11:00-11:30  -. 

7:30-11^0  

Deposit  Surcharge 


Deposit  Reclaim 

Ftil  Legal  Deposits 

1-500  „ 

501  arid  over 

Basic  Legal  Deposits 

00:01-10:59  (sams  day) 

1 1:00-1 1 :30  

11:31-24:00  time  rar^ge  (next  day  credit)  

Deposit  Mai   Surcharge   (for  Agent  outside 
NYC). 

Reorg  Deposit  Surcharge  „ 

\«thdra**a»8 „- 

Street  (Request 

Certificate  Fees 

Transfer  Agent  fee  is  <:  $3.50 „ 

Transfer  Agent  Fee  is  2  $3.51  _... 

fctonual  PuJIs  

Transfer  Service 

Trar^sfers 

Active* 

Direct  IMaH 

Active* 

Less  Active** 

Checi(  Fee 

Certificate  Fees 

Transfer  Agent  fee  is  $  $3.50 

Trar^er  Agent  fee  is  2  $3.51  

Reclamation  Transfer 

(Same  as  Basic  Legal  Same  Day  Re-Deposit 
fee). 

Transfer  Shipping , _ 

Piedge  Loan  Program 

Ptedge  arvj  Release  rrwvements 

Urxlerwritlf>g  IssuarxM  

Single  CUSIP  issues,  par  value  i  $1  million 

Single  CUSiP  issues,  par  value  i  $3  million 

Single  CUSIP  issues,  par  value  >  $3  miNion 

Multiple  CUSIP  issues,  par  value  ^  $1  million  .. 
Multiple  CUSIP  issues,  par  value  ^  $3  million  .. 
Multiple  CUSIP  issues,  par  value  >  $3  million  .. 

CD's  (Certificates  of  Deposit)  „^ 

Position  Fee , 

Unit  Swir>gover 

Swingover  Instruction 

Overnight  Safekeeping  


Registered  Securities 

Bearer  Securites  

Interface  

Die  Interface  charge  

Participant  Cash  MoverT>ent 

Participant  Cash  Movement 

Communicatior>s  „ 

MSTC  Leased  Line  Charge 

Leased  equipment  (1CRT.  1CTL,  1F>RT)  from 

various  lease  terms  ar>d  fees. 

Orv^ine  Inquiry „. 

Limited  Access  Option  

Report  RMrieval,  DOCS,  Communique  System 

only 


2.35 

2.48 
8.70 
3.30 
0.00 

23.00 

no  Change. 
4.30 

nodtarge. 
9.25 
2.87 
0.90/deposlt. 

3.15 

22.00 

7.55^iMidrawal. 
16.20/wilhdrawai. 
50  JW 


1J1 
3.46 

2.82 
4.74 
0.00 

S.35/certificate. 

10.75/certificate. 

0.00 

4.25 

0.90^.04/1.000 

0.54 

50.00 

125.00 

200.00 

100.00 

250.00 

400.00 

90.00 

0.54 

9.00 


15.00 
28.00 

0.00 

0.54 

440.00 
400.0Q/monlh. 

0.085 

100.00  plus  ime, 
character  and  port 
ci^arge. 


IMI 
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ExMBiT  A.— Midwest  Securities  Trust  Company— Continued 

(1993  Fm  R«vWon  Summary] 


S«rvlo« 


Inquiiy.  Raport  Retrieval,  DOSC,  and  Com- 
muntqua  System. 

Hard  Copy  Reports _ 

Hard  copy  reports  (AclMty,   Net  Position. 

PAS)  phis  charge  tor. 
Over  500  page  coor^  for  each  report 


Hard  Copy  input _ 

Surcharge  lor  afl  hard  copy  Input  done  t>y 
MSTC  on  t>eha1  d  Participants. 
Audit  Conftrmation  Package  

Participant  requested  aix&t  confirmation 


Shifiing 


AN  oouriers  except  Brinks 


Bdnks 


Current 


200.00 


IQ/copy  *  „ 
0.028/page 


2.00  


25.00  pkjs  shipping^ 
hancSKng. 


RebiUplus  1.00  MM- 
W99t  harKlitrig  lee 
plus  tnsurarwe. 

RebiM  O  $9.95  per 
package,  pius 
O.oayiOOO  value. 
plus  0.18/ounce. 

Rebi>  e  0.04/1000 
value,  plus  1.24 
handOnglee. 


Service 


Inquiry,  Report  Retrieval,  DOSC.  and  Convnu- 

nique  System. 

Hard  Copy  Reports _„ _ 

Hard  copy  reports  (AdMy,  Hen  Position.  P&S) 
plus  charge  for. 

Over  500  pages  for  aa  reports  combined 

Al  other  reports  ...„ 

Hard  Copy  input _._ 

Surcharge  tor  al  hard  copy  input  done  by 
MSTC  on  behalf  of  ParlicipantB. 

Audit  Conflrmatkjn  Package  

Participant  requested  audit  confirmation  (re- 
q-jost  prkx  to  audtt  date). 

Participarit  requested  audit  cortfinnation  (re- 
quest after  audit  data). 

Shipping „ _„ _... 

AH  couriers  except  Brinks  _ 


Brinks 


Shipments  to  Transfer  Agents 


Notes:  oNorv-mandatory  Reorganization  wH  no  longer  include  converstons. 

•  Active— defined  as  Issues  which  averaged  >  2  L-ansactions  on  days  when  trs^sacHons  occuned  during  the  month 

~  Less  Active— defined  as  issues  which  averaged  i  2  transactions  on  days  when  transactwns  occurred  dorWig  the  montfv 


20a00pkjel 
character  and  port 
chares. 

IStoopy  ♦ 

0.03a/j9age. 
0.038/t>age. 

7.00 


25.00  pkJS  thippfeV 

haridUrte. 
50.00  plus  sNppIng/ 

handUng. 

RebM  pkjs  2.00  Mkf- 
«MSt  handNng  f  ee 
pkJS  Insurance. 

nocher>ge. 


Rebitt  O  0.04/1000 
vakie,  pkJs  0.90 
handHngfea. 


[FR  Doc.  93-11800  Piled  5-18-93;  845  amj 
BtujMe  cooc  «te-oi-M 


[Release  Na  34-32296;  File  No.  SH-MSTC- 
93-08] 

Self'Regulatory  Organizations; 
MidMost  Securities  Trust  Ca;  Filing  of 
Proposed  Rule  Change  Relating  to 
Revisions  to  the  Schedule  of  Services 
and  Charges 

Way  12, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("AOt").'  notice  is  hereby  given  that  on 
.*pr5i  30. 1993.  the  Midwest  Securities 
Trust  Company  ("MSTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
J  hange  (File  No.  SR-MSTC-93-08)  as 
described  in  Items  I.  n.  and  III  below, 
which  Items  have  been  prepared 
f  riniarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change. 

The  proposed  rule  change  revises 
MSTC's  fee  schedule  based  on 
management's  review  of  operating 
expenses  for  1992,  projected  volumes 
for  1993  and  related  costs  (see  Exhibit 
A).  The  revisions  also  are  designed  to 
conform  more  closely  MSTC's 
associated  revenues  and  expenses.^ 


>  15  u  S.C  7aa(bKi)  (lees) 


'  The  present  rule  filing  replaces  an  idsntiLal 
proposal  filed  by  MSTC  pursuant  to  section 
19(bX3)(A)  of  the  Act  (File  No.  SR-MSTC-93-06 
(April  16. 1993))  which  was  withdrawn  by  MSTC 
on  April  29,  1993  Letter  from  J.  Craig  L-jng.  Vice 
President,  General  Counsel  and  Sacielary.  MSTC,  to 
lerry  Carpanler,  Branch  Chief,  Division  of  Market 
Repilaijon,  Commission  (April  29,  1993).  In 
addition,  in  confunctioo  wiib  the  vrithdrawa]  of  the 
previous  rule  filir.g,  MSTC  also  has  filed  an 
idoMical  propoaal  which  it  to  be  co&siderad 
pursuant  to  section  l»(b)(3KA)  of  the  Act.  See 
Securities  Exchange  Act  Release  No.  32295  (May 
12, 1993).  The  purpose  of  these  related  Slings  is  to' 
assure  that  the  revised  fee  schedule,  which  was 
effective  immediittely  upon  filing  with  the 
Commissloa,  will  expire  on  March  4, 1994,  unless 
approved  by  the  Commission  pursuant  to  sertion 
190)X2)  of  the  Act.  in  addition,  the  related  filings 
will  clarify  that  the  proposed  rule  change  should  be 
viewed  as  a  package  with  two  previously  Eled  rule 
changes  by  MSTC  relating  to  discounts  ior  primary 
users  of  available  MSTC  services. 


II.  Self- Regulatory  Organizaticnt'a 
Statement  of  the  Porpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  solf-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  SeJf-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpor/j  of  the  proposed  rule 
change  is  to  make  revisions  to  MSTC's 
fee  schedule  based  on  management's 
review  of  operating  expenses  for  1992, 
projected  volumes  for  1993.  and  related 
costs.  The  revisions  alsc  are  designed  to 
conform  more  tJosely  MSTC's 
associated  revenues  and  expenses. 

In  general,  the  line  item  lees  remain 
unchanged  for  1993.  The  proposed 
adjustments  reflect  decreases  realized 
due  to  economies  of  scale,  multiple 
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event  jyocwetring,  and  increased  levels 
of  automation.  Increases  are  the  result  of 
activities  related  to  the  physical 
handling  of  securities  or  single  event 
processing  within  eiven  assets. 

The  pffopoeed  rule  change  and  two 
prior  MSTC  rule  filings  relating  to  the 
modificatioo  of  MSTC's  fee  schedule  to 
provide  discounts  to  participants  who 
are  primary  users  of  available  MSTC 
services  should  be  viewed  as  a 
package.*  As  used  in  these  filings,  the 
term  primary  users  generally  includes 
participants  who  use  MSTC  as  their 
primary  securities  depository.  Under  the 
discount  program,  participants  who 
make  a  commitment  in  ivriting  to 
continue  to  use  MSTC  as  their  primary 
custodian  for  a  period  of  two  to  three 
years  and  who  have  been  participants 
for  at  least  one  year  would  receive 
discounted  services  charges.  The 
proposed  discount  fee  schedule  for 
primary  users  was  effective  upon  filing 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  with  a  termination  date  of  March  4, 
1994.  unless  extended.*  In  addition, 
comment  has  been  requested  on  an 
identical  fee  filing  made  pursuant  to 
section  19(b)(2)  of  the  Act.'  The  impact 
of  the  increased  revenue  produced  as  a 
result  of  the  proposed  rule  change, 
when  viewed  in  conjunction  with  the 
discount  program  for  primary  users  of 
available  MSTC  services,  is  intended  to 
be  revenue  neutral  to  MSTC. 

MSTC  bebeves  that  the  proposed  rule 
change  is  consistent  with  the    ' 
requirements  of  section  17A(b)(3)(D)  of 
the  Act.*  and  the  rules  and  regulations 


thereunder,  in  that  it  provides  for  the 
equitabb  allocation  of  reastmable  dues, 
fees,  and  other  charges  among 
participants. 

(B)  Self-Regulatory  Orgaiuzation  's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  nirtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

MSTC  has  not  soUcited  written 
comments  with  respect  to  the  proposed 
rule  change,  and  none  have  been 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to 
determined  whether  the  proposed  rule 
change  should  be  disapproved. 


IV.  Solicitatioa  of  Commaiits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  SecuriUes  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  tlie 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC  AH  submissions  should 
refer  to  the  File  No.  SR-MSTC-93-08 
and  should  be  submitted  by  June  9, 
1993. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarUnd, 

Depu  ty  Secretary. 


Exhibit  A.— Midwest  Securities  Trust  Company 

[1993  Fee  Reviskxi  Summary) 


Service 


Account  Maintanence: 
First  two  aooounts 

Total  Fee  Al  Services  (per  acct) 

Ail  acoounta  Over  2 

Total  Fee  Al  Services  (per  acd) 

Safekeeping: 

Position  Fee 

Equity  Thinly  Held  Surcharge 

Corporate  DetX  Thinly  Held  Surcharge 

Registered  Muni  Thinly  Held  Surcharge  .... 
Divldende  and  Interest 

Cash  DMdend  CredH  

Stock  DMdend  Credit 

Registered  Muni  Interest  Cradtt 

Registered  Corporate  Bond  Interest  Credit 
Dividend  Reinvestment 

Dividend  Reinveatrrwrt 

R«oq)ai>iiatlona: 


'  For  fiulhflr  datAiU  cancamlng  MSTC'i  diicaunt 
ptogram  Cor  primary  tuart,  tee  Swruritiat  Exchange 
Act  RatflM*  No».  31866  (Fabntary  17. 1993).  58  PR 
11076.  and  31867  (FaimiMy  17.  lettS).  58  FR  11079. 


Current 


$475.00 
200.00 


0.58 
0.22 
0.22 
0.72 


1.40  . 
16.00 
2.10  . 
1.40  ., 


25.00 


Service 


Accourtt  Maintenance: 

First  two  accounts 

Total  Fee  AH  Services  (per  acct.)  

All  accounts  Over  2 

Total  Fee  All  Sen/ices  (per  acct.)  

Safekeeping: 

Position  Fee  

Equity  Thinly  Held  Surcharge  

Corporate  Debt  Thinly  Held  Surcharge 

Registered  Mini  Thirdly  Held  Surcharge  

Dividends  and  Interest: 

Cash  Dividend  Credit  

Stock  Dividend  Credit 

Registered  Muni  Interest  Credit  , 

Registered  Corporate  Bond  Interest  Credit 
Dividend  Reinvestment: 

Dividerxj  Reinvestrr>ent  

ReorgsfUzstions: 


Revised 


$575.00 

250.00 

0.49 
0.25 
0.25 
0.75 

1.28 
8.75 
1.60 
1.28 

10.00 


*  Secuiitias  Exchange  Act  RslaaM  No.  31866 
(February  17. 1993).  56  FR  11076. 

'  Sacuritiei  Exchange  Act  Relaaw  No.  31867 
(Febniary  17. 1993).  58  FR  11079. 


•  15  U.S.C  78<}-l(b)(3KD)  (1988). 
'  17  CFR  20O.3O-3(aHl2). 


IMI 
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Exhibit  A.— Midwest  Secuwties  Trust  COMPAwv-Cootinued 

(1983  Fm  (tewWon  SumiM^ 


SefviM 


Ful  Cal,  Pw«ai  Cal  and  MrturtHM    Roo- 

trttrtij  or  Bawf  - 
VakM  Chwg*.  FuMCaN.  PwM  Cdl  wid  M»- 

umm    nagirttwd  Of  B— ff . 
CorMtrHon  and  Wanama  (bdudad  In  non- 


AXOOmama. 
Dapoalta: 
Ragiiar  OapoaNa 


11:30-4^ 
11.-00-11:30 


Currant 


Dapoait  Surcharga 


DapoaH  Radaim 

Full  Lagal  Dapoalla 

501  and  ovar 

Baaic  Lagal  Dapoaiti 
0(M>1-10:S9  (a«na  day) 
ii«>-iiao 


28.00  .. 

00641000 
3S.00Aransac«on 

0.46 


1.75  . 
26.00 
2.76 


0.02^00  ovar 

$15.00a 
20.00 


Saivica 


Ful  Cal.  Pwtal  Caa  and  Maluriilaa    flao- 

Marad  or  Bawar. 

Valua  Charga.  Ful  CM,  Partial  Can  and  Ma- 

lurtlaa— RagMaiad  or  Baarar. 

Convaralon  and  Wamnts* „ 


DapoaMory  Oaivary  Inatructtona: 
A«  DOI  Mama 


11:31-24.-00  ftna  ranga  (naxi  day  cradN) 

llflil      ^■iiibIi 

vfnnOFBWMK 


MMuriPula 
Tranalar  tarvica; 

Tranafaci 

r 

Chack  Faa  (pkja  appOcabia  CarMcata  Faa) 


6.50 
4.50  .. 


4.25 

26J0  .... 
3.25 


2.75  

12.00  


Radamalon  Tranafar „ 

(piua  Baaic  Lagal  Sama  Day  Ra-Dapoait 
laa). 
Tranalar  SNppIng „ 


Pladga  and  Ralaaaa  movamanti 
UndarwrMIng  I 
laauanoaNa 


Untftwfcigovar 

Sivlngovar  Inatruction  .... 
Ovamlght  Safakaaping: 

Rat  faa  par  laaua 

Nightly  faa  par  caflificata 


30.00 
2.00  .. 

3.36  . 


2.50 

2.75  

4.25  ...... 

1.24*  $0.04/51.000 

0.68  

400.00  


Ragular  DapoaMa 

Acllva* 

11:30-430  .. 
11K)0-11:30 
7:30-1 1«)  .. 
LaaaAcUva** .. 
11:3(M:30  .. 
11«)-1V.30 
7:30-11:00  .. 
Dapoait  Surcharga . 

Deposit  Radaim „. 

Ful  Lagal  DapoaNi 

1-500 

501  and  ovar 

Basic  Lagal  DapoaMa 
00:01-10:50  (l 

ii«>-iiao 


day) 


0.45  .. 

11.00 

6.00  .. 
0.75  .. 


11:31-24:00  Ima  langa  (naxt  day  cradtt)  .. 
Dapoait  Mai  Surcharga  (for  Agant  outMa 
NYC). 

Raorg  Dapoait  Surcharga „.... 

WHhdra««ala: 

Straat  Raquaat 

Cartiflcato  Faaa 

Tranalar  Agant  faa  ia$$3.50 

Tranalar  Agant  faa  la  2  $3.51  

Manual  Pula „ 

Tranalar  Sarvlca; 
Tranalari 

Laaa  AcHwa** 

DiractMal 

AcUva    .........~.........»...__........_ 

Lass  Activa* 

Check  Faa „.   . 

CarHflcala  Faaa 

Tranalar  Agant  faa  is  i  $3.50 

Transfer  Agent  fee  is  2  $3.51  

Redamalton  Transfer „ 

(sama  as  Basic  Legal  Sama  Day  Ra-Da- 
posit  fee). 

Transfer  Shipping  ..„ 

Pledge  Loan  Program: 

Pledge  and  Release  movements 

Underwriting  laauanoa: 
Single  CUSIP  issues,  par  vA»s$1  m«on  . 
Single  CUSIP  Issues,  par  values $3  millioo  . 
Single  CUSiP  issuea,  par  value>$3  mtUton  . 
MuWple  CUSiP  iasuaa.  par  vaiues$1  miition 
MuMpia  CUSIP  laauaa,  par  vaiues$3  miiNon 
Multiple  CUSiP  iaauaa.  par  value  >  $3  milion 

CD's  (Cediftcatea  ol  Deposit) 

Poeltton  Fee 
Unit  Swingovar: 

Swingover  instnjctton „ 

Overnight  Safekeeping: 


Registered  Secuiltiaa 
Bearer  Securities 


no  change 

0.16/$1000 
(S250.00  maidmum) 
$0.072M)Ma 
(S20  niMmum.  $144 


0.54 


1.54 
7.75 
2J6 

2.48 
8.70 
33> 

aoo 

23.00 

no  change 
4.30 

no  change 
9.25 
2.67 
OOQ^dapoeit 

3.15 

22.00 

7.55^v(thdrawal 

16.20^wlthdrawal 

50.00 


1.81 
3.46 

^8^ 

4.74 
0.00 

5.3S/ceiliacala 

10.7S/C6rtlfk»ta 

0.00 

4.25 

$0.90^$0.04r$1  900 

0.54 

50.00 

125.00 

200.00 

100.00 

250.00 

400.00 

90.00 

8.54 

9XXi 


15.00 
28.00 


29246 


Federal  Regirter  /  Vol.  58.  No.  95  /  Wednesday,  May  19,  1993  /  Noticea 


Exhibit  A.— Midwest  Securities  Trust  Company— Continued 

[1993  Fm  Revision  Sunwnary] 


Servio* 


DTC  Intertac*  charB* 

Parttdpani  CMh  Movwnent: 

Pertdpanl  Cmh  Movwiwnt 

ConvnunicaMonK 

LMMd  Una  Charga 

Laaaad  aquipmant  (1CRT.  1CTL.  1PRT)  from 
varioua  laasa  tanm  and  faas. 

OvKna.lnquIfy 

Limited  Aocaea  Option 

Rapod  ratrlevai.  DOCS,  Communique  Sys- 
tem only. 

Inquiry.  Report  Retrieval,  DOSC,  and  Com- 
mur«qu«  System. 

Hard  Copy  Baporta: 

Hard  copy  rapods   (Activity,    Net   Position. 
P&S)  phje  charge  for. 
Over  500  page  count  for  each  report  

Hard  Copy  Input 
Surcharge  tor  ail  hard  copy  Input  done  by 
MSTC  on  t>ehalf  of  Paitidpants. 
AudM  Confirmation  Package: 

Participant  requested  audit  confirmaiion 


Shippirtg: 

AH  couriers  except  Biiriks 


Brinits 


Shipments  to  Trar^fer  Agents 


Currant 


1.00 
1.50 


362.00  

vartableAnonth 


0.03  ... 

100.00 

200.00 


lO/copy*  .. 
0.028/page 


Sanice 


2.00 


25.00  plus  shippin(^ 
handl«r>g. 


RebiUplusSI.OO 
Midwest  handling 
fee  plus  insurance. 

ReiM  O  $9.95  per 
package  plus 
$0.03/$1 000  value 
plus  $0.18/ounce. 

Rebttt  O  $0.04/ 
$1000  value  plus 
$1 .24  handling  fee. 


Mleffaoa: 

DTC  Intarfaca  charge 

Parttdparrt  Caah  Movement: 
Participant  Cash  Movenrwit 

Communicationa: 

MSTC  Leased  Line  Charge  

Leased   equipment   (1CflT,    1CTL.    1PRT) 
from  various  lease  terms  and  toes. 

On-line  Inquiry 

Limited  Access  Option 

Report  retrieval,  DOCS,  Communique  Sys- 
tem only. 

Inquiry,    Report    Retrieval,    DOSC.    and 
Communique  System. 

Hard  Copy  Raporta: 

Hard  copy  reports  (Activity,   Net  Position, 
P&S)  plus  charge  for. 

Over  500  pages  for  alt  reports  combir>ed  ... 
AH  other  reports 

Hard  Copy  Input: 
Surcharge  lor  alt  hard  copy  Input  done  by 
MSTC  on  behalf  of  Participants. 

Audit  Confirmation  Package: 
Participant  requested  audit  confirmation  (re- 
quest prior  to  audit  date). 
Participant  requested  audit  confirnution  (re- 
quest after  audit  date). 

Shipping: 
All  couriers  except  Brinks 


Brinks 


Shipments  to  Transfer  Agents 


Notes:  G5  '^  ^—^  Non-mandatory  Reorganization  will  no  k)r>ger  include  conversions. 

]  Active---defined  as  Issues  whk:h  averaged  >  2  transactions  on  days  when  transactions  occun^ed  during  the  month 
Lees  Active— defined  as  issues  whk;h  averaged  5  2  transactions  on  days  when  transactions  occun^ed  during  the  month 


0.00 

0.54 

440.00 
400.oa'month 

o.oes 

100.00  plus  lime. 

character  and  port 

charge 
200.00  ptoa  time, 

character  ar>d  port 

charge 

15/copy-*- 

0.038/page 
O.OSa/page 

7.00 


25.00  plus  shipping/ 

harx1lir>g 
50.00  pkjs  shipping/ 

handling 

RebiM  plus  2.00  Mkl- 
west  handling  fee 
plus  lmurarx:e 

no  change 


RebiR  O  $0.04/ 
$1000  value  plus 
$0.90  handling  fee 


|FR  Doc.  93-11801  Filed  5-18-93;  8:45  am] 

BIUJNO  COOf  S010-01-H 


[Relaaaa  Ho.  34-3229«;  Fito  No.  SR-PSE- 
93-01] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  tt>e 
Pacific  Stocit  Exchange,  Inc.  Relating 
totheTen4ipRule 

May  12. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Setnirities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  January  11. 1993. 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n.  and 
m  below,  which  Items  have  been 


prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  amend  its 
Rule  6.86  entitled  "Trading  Crowd  Firm 
Disseminated  Market  Quotes"  ("Ten-Up 
Rule")  in  order  to  clarify  certain  rule 
provisions  and  to  set  forth  certain 
policies  related  to  the  Rule  that  are 
presently  employed  in  practice. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE.  and  the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of.  and  statutory  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 
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A.  Self-Regulatory  (ionization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  clarify 
its  Ten-Up  Rule  by  expanding 
Subsection  (b)  of  Rule  6.86  relating  to 
the  identification  of  orders  that  are 
eligible  to  receive  a  guaranteed 
minimum  of  ten  option  contracts.  In 
addition,  the  Exchange  proposes  to  add 
four  new  Commentaries  under  the  Rule. 

Order  IdentiBcation 

Subsection  (b)  of  Rule  6.86  currently 
provides  that  members  and  member 
organizations  who  enter  orders  for 
execution  on  the  Options  Floor  must 
ascertain  the  account  origin  of  such 
orders  and  provide  a  notation  of  the 
Account  origin  on  the  order  ticket, 
tinder  the  proposal,  such  members  and 
member  organizations  would  be 
required  to  communicate  such  account 
information  to  the  executing  member 
organization.  Accordingly,  the  member 
or  member  organization  entering  the 
order  must  indicate  to  the  executing 
member  organization  whether  the  order 
is  on  behalf  of  a  customer,  firm,  market 
maker,  or  specialist.  However,  the 
exchange  believes  that  such 
identification  already  occurs  in  practice 
and  that  no  new  procedures  will  be 
required  in  entering  orders  for 
execution. 

The  proposal  would  also  set  forth  the 
duty  of  executing  floor  brokers  to 
inquire  personally  as  to  the  account 
origin  of  each  eligible  order  upon 
receipt  thereof  or  prior  to  its  execution 
and  to  note  such  information  on  the 
subject  order  ticket.*  Finally,  under  the 
proposal,  the  executing  member 
oiganization  and  the  clearing  member 
oi^anization  would  bear  greater 
responsibility  with  respect  to  the  proper 
identification  of  orders  that  are  executed 
on  behalf  of  non-members  of  the 
Exchange. 

Commentary  .05 

Proposed  Commentary  .05  sets  forth 
certain  types  or  orders  that  are  subject 
to  the  Rule  and  the  extent  to  which  the 
Rule  applies  to  such  orders.  The  Rule 
specifically  addresses  the  treatment  of 
combination  orders,  spread  orders, 
straddle  orders,  and  contingency  orders. 
With  respect  to  combination  orders, 
market  makers  in  a  trading  crowd  would 
only  be  responsible  for  providing  an 
aggregate  of  ten  contracts  on  one  side  of 


'  Id  a  modification  of  existing  Commentary  .03, 
the  PSE  proposM  to  allow  brol^ -dealer  or  Arm 
order*  (m  additioD  to  market  maker  orders)  for  lesa 
thao  to  contracts  that  are  repreeealed  at  a  trading 
poat  by  a  Floor  Broker  to  itot  be  diaaamicaied. 


the  market;  however,  market  makers 
would  be  required  to  provide  a  depth  of 
ten  contracts  on  both  sides  of  the  market 
for  spread  and  straddle  orders. 

The  proposed  Commentary  also 
enumerates  the  types  of  contingency 
orders  that  are  subject  to  the  Rule,  i.e., 
"minimum"  orders  often  contracts  or 
less  and  market  non-held,  limit  not- 
held,  and  delta  orders  that  can  be 
executed  immediately,  and  all-or-none 
orders  of  ten  contracts  or  less.  The  types 
of  contingency  orders  that  are  not 
subject  to  the  Rule  include,  but  are  not 
limited  to:  "minimum"  orders  for  more 
than  ten  contracts,  buy-writes,  all-or- 
none  orders  for  more  than  ten  contracts, 
delta  orders  traded  with  stock,  and 
contingency  orders  that  have  been 
partly  executed. 

Moreover,  the  proposed  Commentary 
provides  that  in  executing  contingency 
orders  pursuant  to  the  Rule,  the  order 
ticket  must  be  time  stamped  upon  being 
taken  into  the  trading  crowd.  The 
Commentary  further  states  that  such 
orders  are  entitled  to  ten  contracts  on 
the  market  disseminated  at  that  time. 

Commentary  .06 

Proposed  Commentary  .06  provides 
that  market  makers  must  be  afforded  a 
"reasonable"  opportunity  to  update 
their  disseminated  markets  for  the 
execution  of  consecutive  eligible 
customer  orders  in  options  on  the  same 
underlying  security.  TTie  Commentary 
further  provides  that  such  orders  shall 
be  executed  on  a  time  priority  basis  so 
that  the  order  with  the  earliest  time 
stamp  will  receive  a  guaranteed  fill  of 
ten  contracts. 

Commentary  .07 

Proposed  Commentary  .07  provides 
that  a  floor  broker  may  be  held  liable  for 
an  entire  order  if  such  floor  broker 
attempts  to  solicit  a  better  price  than  the 
limit  price  stipulated  on  the  order  ticket 
and  such  attempt  creates  a  change  in  the 
market  that  does  not  result  in  an 
immediate  execution. 

Commentary  .08 

Proposed  Commentary  .08  designates 
those  market  makers  to  whom  the  Order 
Book  Official  may,  pursuant  to  current 
Subsection  (d)  of  the  Rule  6.86,  allocate 
the  balance  of  contracts  necessary  to 
provide  an  execution  of  ten  contracts 
when  the  response  of  the  members 
present  at  the  trading  post  is  insufficient 
to  provide  a  depth  of  ten  contracts. 
Specifically,  such  allocations  may  be 
made  to  market  makers  who  are  present 
at  the  trading  post  at  the  time  of  a  call 
for  a  market,  and.  either  hold  an 
appointment  in  the  option  classes  at 
that  trading  post  or  regularly  effect 


transactions  in  person  for  their  trading 
accounts  at  that  trading  i>o6t  In 
addition,  this  proposed  Commentary 
provides  that  market  makers  who  have 
logged  onto  the  Automatic  Execution 
system  but  who  are  not  present  in  the 
trading  crowd  will  not  be  eligible  for  an 
allocation  by  the  Order  Book  Official 
pursuant  to  Subsection  (d)  of  the  Rule. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  v«th 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objective*  of  section  6(b)(5), 
in  particular,  in  that  it  facilitates 
transactions  in  securities  and  promotes 
just  and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  m  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  {>eriod  to  be  appropriate  and 
publishes  its  reasons  for  ao  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
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provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Qjnunission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  June 
9. 1993. 

For  the  CoounissioiL  by  the  Division  of 
Market  RagulatioQ.  pursuant  to  delegated 
autbotity.' 

Margant  R  McFariaad. 
Deputy  Secrotary. 
(FR  Doc  93-118S2  FUed  S-18-43;  8:45  am] 


[R«l.  No.  IC-19472;  tll-^TM] 

The  Inlemationai  Fund  for  Instltutlone 

May  13. 1993. 

agency:  Securities  and  Exchange 

Commission  ("SBC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT.  The  Intwnetional  Fund  for 

Institutions. 

RELEVANT  ACT  lECnONt:  Section  8(f). 

SUMMAirr  Of  APPUCAIKM:  The  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

RUNO  DATES:  The  application  was  filed 

on  Mardi  8, 1993.  and  was  amended  on 

May  5, 1993. 

HEAMNQ  ON  NOTIRCATION  OF  HEARINO:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Any  interested  person  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicant  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  7, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicent  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  cartlScate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wiah  to  be  notified  of  a 
hearing  may  request  notification  by 
%vTiting  to  the  SECs  Secretary. 
A00RE8SCS:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Weshlngton,  DC  20549. 
Applicant.  Bellevue  Park  Corporate 
Center,  103  Bellevue  Parkway, 
Wihnington,  Delawwa  19809. 

FOR  nmncR  wrowMA-now  contact: 


'  17  (7K  2ae.S0-9(aXl2)  (less). 


Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803.  or  Elizabeth  G. 
Ostennan,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  R^ulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  Complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
PubUc  Reference  Brandi. 

Applicant's  Rqwesentatioas 

1.  Applicant  is  a  Massachusetts 
business  trust  and  an  open-end. 
diversified  management  investment 
company  registered  under  the  Act.  On 
July  7, 1983,  appUcant  filed  a 
notification  of  registration  on  Form  N- 
8A  pursuant  tc  section  6(a)  of  the  Act. 
On  the  same  date,  applicant  filed  a 
registration  stetement  under  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act.  The  registration  statement 
was  declared  effe^ve  on  November  14, 
1983.  Applicant's  initial  public  offering 
began  on  February  16, 1984. 

2.  On  October  29. 1992.  applicant's 
board  of  trustees  adopted  resolutions 
authorizing,  upon  approval  of 
applicant's  shareholders,  the  liquidation 
of  applicant,  the  payment  of  all  of 
applicant's  outstanding  liabilities  and 
obligations,  the  distribution  of  its  assets 
to  its  shareholders,  the  filing  of  the 
application  imder  section  8(f)  of  the  Act, 
and  the  dissolution  of  appUcant  under 
Massachusetts  law.  The  board  of 
trustees  determined  that  it  was  in  the 
best  interests  of  applicant's  shareholders 
to  liquidate  the  fund  because  of  the 
effect  of  applicant's  small  size  on  the 
expenses  of  operating  the  fund  relative 
to  its  income,  and  applicant's  limited 
ability  to  further  diversify  its  portfolio 
and  to  take  advantage  of  investment 
opportunities. 

3.  On  November  20, 1992.  applicant 
distributed  proxy  materials  regarding 
the  proposed  liquidation  to  its 
shareholders.  At  a  special  meeting  held 
on  December  22. 1992.  applicant's 
shareholders  approved  tne  proposal  by 
the  board  of  trustees  regarding  the 
proposed  liqiiidation.  As  of  December 
30. 1992,  appUcant  had  136.716.065 
shares  of  common  stock  outstanding. 
Each  share  had  a  net  asset  value  of 
$7.53. 

4.  On  Decembw  31. 1992,  applicant 
liquidated  its  assets  and,  except  for 
certain  assets  retained  by  applicant  to 
pay  its  remaining  liabilities,  distributed 
the  proceeds  to  its  durefaolders  on  a  pro 
rata  basis.  As  of  the  date  of  the  amended 
application,  applicant  had  retained 
assets  of  approximately  $6,909,  which 
consisted  of  $6,019  in  cash  and  $890  in 
receivables  representing  certain 


dividends  and  foreign  tax  credits 
receivable. 

5.  Based  upon  an  analysis  provided 
by  applicant's  officers,  applicant's  board 
of  trustees  concluded  that  the  retained 
assets  would  be  stifficient  to  pay 
applicant's  outstanding  debts  and 
liabilities,  which  total  $6,518  and 
consist  of  $1,518  in  accrued  operating 
expenses  and  $5,000  in  accrued 
Uquidation  expenses.  If  the  estimate  of 
such  liabihties  is  too  low,  applicant 
intends  to  pay  first  its  liabilities  to 
creditors  other  than  its  adviser  and 
administrator  and  their  affiliates. 
Applicant's  board  of  trustees  intends  to 
distribute  the  proceeds  from  any  assets 
that  remain  after  satisfaction  of  all  of 
applicant's  obligations  and  liabilities  to 
its  shareholders  of  record  on  December 
31, 1992,  on  a  pro  rata  basis  as  soon  as 
practicable  after  payment  in  full  of 
applicant's  expenses,  and,  in  the  case  of 
the  foreign  tax  credits  receivable,  the 
date  on  which  such  assets  are  in 
applicant's  possession.  AppUcant 
represents  that  the  actual  payment  dates 
of  the  foreign  tax  credit  receivables  are 
unpredictable  because  they  depend  on 
the  administrative  processing  of  the 
particular  foreign  jurisdictions  involved. 

6.  All  expenses  in  connection  tvith 
the  liquidation,  which  include 
professional  fees  and  expenses 
associated  with  terminating  applicant's 
registration  under  the  Act  and  the 
Securities  Act  of  1933,  terminating 
applicant's  existence  under 
Massachusetts  laws  and  certain  other 
minor  expenses.  wiU  be  paid  out  of 
applicant's  retained  assets  as  described 
above. 

7.  At  the  time  of  the  appUcation, 
appUcant  had  no  shareholders,  and  was 
not  a  party  to  any  Utigation  or 
administrative  proceeding.  AppUcant  is 
not  now  engaged  in,  nor  does  it  propose 
to  engage  in,  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  afCairs. 

8.  Upon  receipt  of  the  requested 
order,  appUcant  intends  to  file  articles 
of  dissolution  with  the  Massachusetts 
Secretary  of  State. 

For  the  CommissioQ,  by  the  Division  of 
Investmaat  Management,  under  delegated 
authority. 

Margarot  H.  McFarluid, 
Depu  ty  Secretary. 

[FR  Doc  93-11854  PUed  &-lft-03: 8;45  am] 
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PnvMtmant  Company  Act  R»I>m«  No. 
19474;  tl  1-6558] 

Lancashire  Trust;  Application 

May  13, 1993. 

AGEMCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Lancashire  Trust. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f)- 
SUMMARY  OF  APPLX^ATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  tiled 
on  April  7,  1993. 

HEARING  OR  N0TIRCAT10N  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
June  7, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
bearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  411  108th  Avenue  NE.,  Suite 
2110,  Bellevue,  Washington  98004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3023,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  trust  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  On  February  10, 1992, 
Apphcant  filed  a  Notification  of 
Registration  on  Form  N-8A  pursuant  to 
section  8(8)  of  the  Act  and  a  registration 
statement  on  Form  N-lA  under  section 
8(b)  of  the  Act  and  under  the  Seciurities 
Act  of  1933.  Applicant's  registration 


statement  was  declared  effective  on 
October  15, 1992,  and  an  initial  public 
offering  of  its  shares  of  beneficial 
interest  commenced  on  October  16, 
1992.* 

2.  On  March  11, 1993  each  member  of 
the  Board  of  Trustees  signed  an  "Action 
Taken  Without  Holding  a  Meeting  of  the 
Board  of  Trustees"  (authorized  under 
article  II  section  9  of  the  Applicant's  by- 
laws) calling  for  a  meeting  of 
shareholders  and  recommending  that 
the  Applicant  be  closed.  All  trustees 
signed  the  Action.  On  March  12, 1993 
applicant  held  a  meeting  of 
shareholders,  at  which  the  Trust's  sole 
remaining  shareholder,  an  affiliate  of 
applicant's  investment  adviser,  voted  to 
hquidate  the  Trust  and  distribute  all 
assets.  The  remaining  shareholder  also 
agreed  to  pay  all  expenses  of 
liquidation. 

3.  On  March  23, 1993,  12,137  shares 
of  beneficial  interest  were  outstanding 
with  a  net  asset  value  of  $12.01  per 
share,  for  a  total  net  asset  value  of 
$145,823.  On  this  date.  Applicant 
distributed  $139,820  to  its  sole 
remaining  shareholder.  When  this 
application  was  filed.  Apphcant  still 
had  assets  of  $6,003,  representing 
unused  fidelity  bond  premium  and  a 
fidelity  bond  deposit  that  will  be 
distributed  to  the  sole  shareholder  as 
soon  as  possible. 

4.  On  April  6, 1993  a  Letter  of 
Termination  was  filed  with  the 
Massachusetts  Secretary  of  State. 

5.  As  of  the  date  of  this  application, 
Applicant  has  no  debts  or  liabilities  and 
is  not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
neither  engaged  in,  nor  proposes  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding-up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc.  93-11853  Filed  5-18-93;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
[Decisrstion  of  DIsastw  Loan  Araa  2586] 

Florida;  Amendment  «5;  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  reopened  and  the  deadline  for 


filing  applications  for  physical  and 
economic  Injury  damage  is  extended  to 
July  1,1993. 

(Catalog  of  Federal  Domeatic  Aaaittance 
Program  Nos.  59002  and  59008) 

Dated:  May  11. 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  93-11725  Filed  5-18-93;  8:45  am) 

MUMGCOOC  W3S-ei-« 


[Daclaration  of  Disaster  Loan  Araa  #2642] 

Iowa  (and  Contiguoua  Countlaa  in 
llilnols);  Declaration  of  DIaaater  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  26, 1993, 
and  notification  by  the  Federal 
Emergency  Management  Agency  of  an 
amendment  dated  May  2, 1  find  that  the 
Counties  of  Benton.  Black  Hawk, 
Buchanan,  Butler,  Linn,  Muscatine, 
Tama,  and  Webster  in  the  State  of  Iowa 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  snd 
flooding  which  occurred  March  26 
through  April  12, 1993.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  June  25, 
1993,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  January 
26,  1994,  at  the  address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  3  Office,  4400  Amon 
Carter  Boulevard,  Suite  102,  Fort  Worth. 
Texas  76155,  or  other  locally  announced 
locations.  In  addition,  applications  for 
economic  injury  loans  from  small 
businesses  located  in  the  contiguous 
counties  of  Boone,  Bremer,  Calhoun, 
Cedar,  Cerro  Gordo,  Chickasaw, 
Clayton.  Delaware.  Fayette,  Floyd. 
Franklin,  Greene,  Grundy.  Hamilton. 
Hardin,  Humbold,  Iowa,  Jasper, 
Johnson,  Jones,  Louisa,  Marshall, 
Pocahontas,  Powesbeik,  Scott,  and 
Wright  in  the  State  of  Iowa  and  Rock 
Island  County  in  the  State  of  Illinois 
may  be  filed  until  the  specified  date  at 
the  above  location. 


^  In  a  letter  dated  April  6,  1993  Thomas  0.  lays. 
Secretary  of  Applicant,  ttaled  that  only  one 
shareholder  made  a  purchase  of  Applicant's  shares 
In  the  public  offering.  That  shareholder  accepted  a 
recision  offer  on  December  2S,  1992  and  hi*  money 
was  returned.  There  have  been  no  offers  and  no 
sales  since  that  time. 


The  interest  rates  are: 


For  Physical  Damage: 

Homeowners  with  credit  available 
elsewhere  

Homeowners  without  credit  availaUa 
elsewhere  „ _.. 

Businesses  with  credit  availabla  else- 
where   ™ 

Businesses  and  non-profit  oiganiia- 
tions  without  credit  avaiUhie  else- 
where   

Othan  (including  non-profit  organixa- 
tions)  with  credit  available  else- 
where   „„.. ™ 


nitwit 

8.000 
4.000 
SOOO 

4000 

7625 
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FarloantMkloMr 
BmlnMtw  uKi  Mnall  agricultunl  co- 
opwaUvw  without  ovdii  available 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  264206  and  for 
ecoDomic  infury  the  numbers  are 
789300  for  Iowa  and  789600  for  Illinois. 

(Catalog  of  Fadarel  Domestic  Auistanca 
Program  Not.  S9002  and  59008) 
Dated-  May  11, 1993. 

Assistant  Administrator  for  Disaster 

Assistancs. 

IFR  Doc  93-11728  Filed  S-18-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Researd)  and  Special  ProgiMM 
AdminlatraUon 

Offic*  of  Hazardous  Materials  Safety; 
Applications  lor  Examptiona 

AQB4CY:  Resaardi  and  Special  Programs 
Administratiaii.  DOT. 

ACTION:  List  of  applicants  fat 
exemptions, 

SUMHARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regtilations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 


requested  is  indicatad  by  a  number  in 
the  "Nature  of  Application'*  portion  of 
the  table  below  as  follows:  1 — Motw 
vehicle,  2— Rail  frei^t.  3— Cargo  vessel, 
4 — Cargo  aircraft  only,  5 — Passenger- 
carrying  aircraft 

DATES:  Conunents  must  be  received  on 
or  before  Jujie  18. 1903. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  ctf 
comments  is  desired,  include  a  sbif- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Massif  Building,  400  7th 
Street,  SW.  Washington,  DC 


New  EXEMPTKDNS 


ApplcalonNo. 


11003-N 

11004-N 
11005-N 


11007-^ 
1100e-N 

1100»-N 

11012-N 

11013H- 
11014-N 


Applicant 


Air  Products  and  Chemicais.  Inc., 
Alientown,  PA. 


Degusaa    Cotporatlon,    Ridgefied 
PtJKhU. 

Pressura  Tachnotogy.  Inc..  Han- 
ovar,  MO. 


Noma  Outdoor  Products.  Jackson, 
IN. 

Jupiter  Chemicais,  Inc.,  Houston, 
TX. 


A.E.   Stalay  Manutectwmg  Com- 
pany. Oecatur,  IL. 


MafUn  Marietta.  Denver.  CX> 


Regi4attons($)  (Elected 


49  CFR  173316  _- 


Herculea    Inoorporated.    Wiimtng- 
ton.DE. 

Hercules    Incorporated.    Wilmino- 
ton.OE. 


49  CFR  173.240 


49   CFR    173.302(a).    173.304(a) 
(d).  175.3. 


49  CFR  173.220 

49  CFR  173.29(a)  (c)  (2) 

49  CFR  173.29(aXc)(2)  . 

49  CFR  173JJ36 „ 

49  CFR  173.225(0) 

49  CFR  173.225(c) 


Nature  of  exemptione  Itwreof 


i 


To  authorize  the  tran^>ortation  of  metiane.  refrig- 
erated Hquid.  classed  as  OMsion  2.1  in  DOT 
specification  4L  insulated  welded  cy4inder  witt)  a 
design  service  temperature  of  minus  260  degrees 
F  or  coider.  (Mode  1.) 

To  authorize  the  shipment  of  parafomnaldehyde. 
classed  as  Division  4.1  in  fexible  Intermediate 
buli(  bags  (Specification  13H3).  (Modes  1. 2.) 

To  authorize  the  manufacture,  mark  md  seH  of 
non-DOT  specification  iber  reinforced  plastic  ful 
composite  cylinders  designed  in  accordarwe  with 
DOT-FRP-1  standard  tor  use  In  transportirtg  var- 
ious commodities  classed  as  Division  2.1  and 
2.2.  (Modes  1,  2,  3,4.5.) 

To  authorize  the  s^Jpment  of  equipment  with  lot- 
teries installed  without  required  marWngs.  (Modes 
1.2.) 

To  authodze  a  one-tin>e  shipment  of  a  DOT  Spe6- 
fteatkm  111 A10OW3  tank  car.  containing  a  chlo- 
rine residue.  wt)ich  is  overdue  for  vtrive  testing. 
(Mode  2.) 

To  authorize  a  one-tlma  shipment  of  A  DOT  Speci- 
fication 105A50OW  tank  car.  containing  a  chlo- 
rine residue,  which  is  overdue  for  valve  testing. 
(Mode  2.) 

To  authorize  shipment  of  a  Kmited  quvitity  of 
dinitrogen  tetroxkle.  Uquefied.  classed  em  Division 
2.3  in  a  specially  desigrwd  composite  package. 
(Modes  1.3.) 

To  authorize  the  transportaBon  of  Organfc  Peroxide. 
Type  D.  Ik^uki.  classed  as  Division  5.2,  In  55  gal- 
ton  1H1  plastic  drums.  (Mode  1.) 

To  authorize  the  transportation  of  Orgaruc  PeroxkJe. 
Type  D.  solkl.  dassed  as  Oiviston  52,  In  OOT-57 
portable  tanks.  (Mode  1.) 


IMI 
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This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C  1806:  49  CFR  1.53(e)). 

Issued  in  Washington.  DCi  on  May  12. 
1993. 

).  StnuuM  HadsqMdi. 

Chief,  Exemptions  Branch  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

IFR  Doa  03-11796  FUed  5-1S-93;  8:45  am) 
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Office  of  Hazardous  Materials  Safety; 
Applicationa  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AQENCV:  Research  and  Special  Programs 
Administration.  DOT. 

ACnON:  List  of  applications  for 
modiHcation  of  exemptions  or 


applications  to  become  a  party  to  an 
exemption. 

summary:  In  accordance  with  the 

!>rocedures  governing  the  application 
or,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  dianges, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 


numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  sulfix  "P"  denote  a 
party  to  request  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  June  3. 1993. 
ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs, 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit,  room 
8426,  Nassif  Building,  400  7th  Street 
SW.,  Washington,  DC 


AppUcation  No. 


321 6-X 

90$6-X 

9781-X 

9977-X 

10336-X 

1091 6-X 


Applicant 


E.I.  du  Pont  da  Nemours  &  Company.  Inc.,  W«m»ng»on,  DE  (See  Footnote  1) 

Inflation  Systems,  Inc.,  LaGrange,  GA  (See  Foolnola  2)  „... 

Chlorine  Institute.  Inc.,  Washiagton,  DC  (See  Footnote  3)  !..™!,.."I!!."."" 

Hercules  Incorporated,  Wilmington,  DE  (See  Footnote  4) ..'. 

Morton  International,  Inc.,  Ogden.  UT  (See  Footnote  5)  !.."!!."!!!"!.. 

Naico  Chemica]  Company.  Napervtile.  IL  (See  Footnote  6)  '. 


Ranawalor 

Exemption 


3216 
9066 

9781 

9977 

10336 

10616 


'tank  car. 


i  TS  2S?Jy  •**"'PS°"  ^  P"^^  ^  shipment  of  tr;fluxon>ethane.  dassed  as  DMsioo  2.2  in  DOT  Specification  1 10A2000W 

3  Tn  ^S^  fifUffi  t  provKte  for  stiipment  of  scrap  airtjaa  mflators  in  DOT  SpecScation  17H  steeTdrums,  dass«)  as  OMsion  4  1 

4  l«TSS2^***"PS2JL*i®'''™^'"^  requirement  to  hydrodatJca«y  retest  non-5oT  specification  salvage  cyfcnders  evary  iwovSem 
*  To  modrfy  exemption  to  provKle  for  an  additional  rodiet  motor  trW)rted  in  a  proputeive  state  w.a?  igTiteTiwXd  ~   ^ 


Ctassed  as  Division 

DivliS^"lSXatertS*'^  ^  ^"^  ^  ^  "^'^^  °*  ^  ^"""^  "**  ***<^  ^'  ^-^  ^^  ***^  '^"^  °*  propellant  exploeivM  transported  as 
"  To  modlty  exemption  to  reduce  height  of  required  exerr^tion  marVings  on  noo-OOT  57  poftat))e  lanka. 


Application  ^4o. 


3667-P 
4850-P 
6309-P 
662&-P 
6691-P 
7770-P 
7891-P 
8035-P 
8151-P 
8273-P 
8451-P 
8453-^ 
8554-P 
8554-P 
8554-P 
8a45-P 
8958-P 
89e8-P 
9662-P 
9275-P 
9276-P 
9281-P 
9694-P 
9723-P 
9769-P 
1016&-P 


Petro  Source  Partners,  Ltd.,  Dumas.  TX 

High  Energy  tntematiooal.  Fort  Worth.  TX 
Fomo  Products.  Inc..  Norton,  OH 
Holox,  Ltd.,  Atlanta.  GA 
CryoGaa  Corp.,  Syracuse,  NY 
Produven  Caracas.  Ver>ezuela 
Nite  Lite  Conpany,  Ciar1(sviila.  AR 

Young  y^relioe  Service,  Inc..  Charleston.  WV 

Ropai(  Corporation.  Fullerton.  CA 

Takata  Moaes  Lake,  Inc.,  Moses  Lake,  WA 

High  Energy  intemationaJ  Fort  Worth.  TX '. 

Keaco.  Inc..  Butler.  PA 

Kesco.  Inc..  Butfer,  PA , 

Exptoaives  Supply.  Inc..  Ringwood.  NJ ~  " 

Fanners  Supply  &  Explosives.  Inc.,  Bartx)uvttle.  KY  . 

Young  Wireline  Senrtce.  Inc..  Charleston.  WV 

High  Enargy  Iniemational.  Fort  Worth.  TX 

High  Energy  IntematkxwI.  Fort  Worth.  TX 

Young  Wlrel»na  Sen/Ice.  Inc..  Charleston.  WV 

Emo  Laszto,  Ltd.,  Roanoke,  VA  

Novile  Essential  Oil  Corr^iany,  Inc.,  South  F>tainReid.  HI 

High  Enargy  Intematiooai,  Forth  Worth.  TX  

Advance  Chemical  Distrit)ution,  Inc..  Sand  Spmgs,  OK  „ 

Environmental  Transport  Systems.  Jamestown.  NO 

Tri-Stato  Envirorvnental,  Inc..  Rornulus.  Ml 

Aitzona  Department  of  Commerce.  Phoenix.  AZ  .....~.\....l 


Parties  to  ex- 
emptky) 
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AppNcaiion  No. 


10247-P 
10346-P 
1069&-P 
10717-P 
1C795-P 
10645-P 
10B45-P 
1091 7-P 
10917-P 


Applicant 

G.C.  Industries,  Inc.,  Fremont,  CA 

St  Joe  Forest  Products  Company.  Port  St  Joe,  FL 

AMSCO  IntematJonaJ,  Inc.,  Erie,  PA  

General  Chemical  Corpofation,  Parslppany.  NJ  

Niagara  Mohawk  Power  Corporation  (NM),  Syracuse,  NY 

LCP  Chemicals,  Undon,  NJ 

ASHTA  Chemicals,  Inc..  Ashtabula,  OH  

ABB  Advanced  BaHery  Systems,  Inc.,  MIssissauga,  Ontario,  ON 
Hughes  Aircraft  Company,  Torrance,  CA 


Parties  to  ex- 
emption 


10247 
10346 
10695 
10717 
10795 
10845 
IC845 
10917 
10917 


This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 


Issued  in  Washington,  DC,  on  May  12, 
1993. 

).  Suzanne  Hedgepeth, 

Chief,  Exemptions  Bmnch,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

[FR  Doc.  93-11799  Filed  5-l»-93;  8:45  am) 
mUMQ  COOC  4»1(Me-M 
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Sunshine  Act  Meetings 


Fadaral  Ragistar 

Vol.  58.  No.  95 

Wednesday.  May  19.  1993 


This  Mdion  of  Iht  FEDERAL  REGISTER 
oontaint  noiOM  of  msetlngi  published  undsr 
ths  tSovsmmsnt  In  «i«  Sunshins  Acf'  (Pub. 
L.  64-A09)  5  U.S.C.  552b<«K3). 


NUCLEAR  REQUIATORV  COUMISSION 
DA1E:  Wednesday.  May  26. 1993. 
PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public. 
MATTERS  TO  BE  CONSIOEREO: 
Wednesday.  May  26 
11:30  a.m. 


Alfinnatiaa/Dbcuation  and  Vote  (Public 
Meeting) 

a.  RandallC  Orem,  D.O.— Commission 
ActioD  on  Settlement  Agreement 
Approved  in  LBP-92-18  (Tentative) 

(ConUct-  Steve  Bums,  301-504-21S4) 

b.  SacrameDto  Municipal  Utility  District's 
Motion  for  Reconsioeretion  of  CLI-93-03 
(Rancbo  Seco)  (Tentative) 

(Contact:  Margaiet  [)oane,  301-504-2001) 
2:00  p.m. 

Briefing  on  SUtxu  of  Efforts  for  Risk 
Harmonization  (Public  Meeting) 

(Contact:  Richard  Bangart,  301-504-3340) 

Not«  Affirmation  sessions  are  initially 
scheduled  end  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  aixordance  with  the  Sunshine 


Act  as  specific  items  are  Identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  afiBimation,  this  means  that  ■ 
no  item  has  as  yet  been  Identified  as 
requiring  any  CoounissioQ  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  POR  MORE  MFORMATION: 

William  Hill  (301)  504-1661. 

Dated:  May  14, 1993. 

WilliuB  M.  HilL  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

|FR  Doc.  93-11986  Filed  5-17-93  12:02  pm) 

■ILUNO  COOC  7M»«1-« 
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Corrections 


Federal  Register 
Vol.  58,  No.  95 
Wednesday,  May  19,  1993 


TNs  sKtlon  o«  the  FEDERAL  REGISTER 
cxxitains  •ditortal  corrections  Of  previously 
published  Presktentiai,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  tf>e  Federai 
Register.  AgerK:y  prepared  corrections  are 
Issued  as  s^gr^  docunwnts  and  appear  In 
the  appropriate  docun^ent  categories 
e(sewt>ere  In  the  Issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inapactfon  Sarvica 
[Docket  No.  93-010N] 

FSIS  Propoaad  Strategic  Plan;  Public 
Haaringa  and  Requaat  for  Commenta 

Correction 

In  notice  document  93-11435 
beginning  on  page  28389  in  the  issue  of 
Thursday,  May  13, 1993,  make  the 
following  correction: 

On  page  28390,  in  the  second  column, 
in  the  table,  in  the  third  column  (FSIS 
hearing  contact),  in  the  second  entry, 
the  phone  number  should  read  "(215) 
597-4217." 

■HJJNQ  COOC  1US41-0 


DEPARTMENT  OF  COMMERCE 

National  Inatituta  of  Standarda  and 
Technology 

[Docket  No.  920491-23391 

RiN  0693-AB01 

Approval  of  Federal  Information 
Processing  (FIPS)  151-2,  Portable 
Operating  System  Interface  (POSIX)— 
System  Application  Program  Interface 
[C  Language] 

Corrert/o/i 

In  notice  document  93-11137 
beginning  on  page  27995  in  the  issue  of 


Wednesday,  May  12, 1993,  make  the 
following  corrections: 

On  page  27996,  in  the  third  coliunn: 

1.  In  paragraph  f..  in  the  second  line 
from  the  bottom.  "1013-"  should  read 
•1031-". 

2.  In  paragraph  h..  in  the  second  line 
from  the  bottom,  "<unisted.h>"  should 
read  "<unistd.h>". 

StLUNQCOOe  1S0»«1-O 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  509 

[APD  2800.1 2A,  CHGE  45] 

General  Servicea  Administration 
Acquisition  Regulation;  Administrative 
Recorda  for  Debarment  and 
Suapension 

Correction 

In  rule  document  93-10689  beginning 
on  page  26919  in  the  issue  of  Thursday, 
May  6, 1993,  make  the  following 
correction: 

509.407-3    [Corrected] 

1.  On  page  26920,  in  the  second 
column,  in  section  509.407-3(b)(7)(iii), 
in  the  fourth  line,  "oV  should  read 
"for". 

B4UJNO  CODE  1S0M1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlniatratlon  for  Children  arKi 
Familiea 

Federal  Allotmenta  to  Statea  for 
Developmental  Disabilities  Basic 
Support  and  Protection  and  Advocacy 
Formula  Grant  Programa  for  Flacal 
Yean  994 

Correction 

In  notice  document  93-7224 
beginning  on  page  16685  in  the  issue  of 
Tuesday,  March  30, 1993,  make  the 
following  corrections: 

1.  On  page  16686,  in  the  table,  under 
Basic  support,  in  the  California  entry, 
"5,532,464"  should  read  "5,732,464", 
and  in  the  West  Virginia  entry, 
"756.106"  should  read  "756,016". 

2.  On  the  same  page,  in  the  same 
table,  under  Protection  and  advocacy,  in 
the  Wisconsin  entry,  "339,820"  should 
read  "399,820". 

BiLUNO  CODE  1806-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(OR-943-421(M)6;  GP3-205;  OR-48e31] 

Propoaed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

Correction 

In  notice  document  93-10180 
beginning  on  page  26153  in  the  issue  of 
Friday,  April  30, 1993,  on  page  26154, 
in  the  1st  column,  in  land  description 
T.  36  S.,  R.  2  W.,  in  the  12th  line  from 
the  end,  "2.00  feet"  should  read  '^O.OO 
feet". 

BHXMQ  COOe  1506-01-O 


Wednesday 
May  19,  1993 
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Administration  on  Aging 

Fiscal  Year  1993  Program  Announcement; 
Availability  of  Funds  and  Request  for 
Applications;  Notice 
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DEPAimiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admlntotmion  on  Aging 

[(Progmn  AnwouneswmH  Na  AOA-M-I^ 

FlMd  Ymt  1903  Program 
AnnouncMMnl;  AvaUabUity  of  Funda 

AOENCY:  Administration  on  Aging.  HHS. 

ACnON:  Announcement  of  availability  of 
funds  and  request  for  applications 
undar  the  Administration  on  Aging's 
Discretionary  Funds  Program  for 
research.  demonstrati<Hi,  training, 
development,  and  related  capacity' 
building  activities. 

SUMMARY:  The  Administration  on  Aging 
(AoA)  announces  its  Fiscal  Year  (FY) 
1993  Discretionary  Funds  Program 
pFP)  of  knowledge  building,  program 
innovation  and  development, 
information  dissemination,  training, 
technical  assistance,  and  related 
capacity-building  efforts.  The  FY  1993 
DFP  has  a  dual  emphasis:  (1) 
Developing  and  strongtheiiing  systems 
of  home  and  community  based  long 
term  care  for  older  Americans  who  are 
at  risk  of  losing  their  Independence;  and 
(2)  responding  to  the  mandates 
contained  in  the  Amendments  to  the 
Older  Americans  Act  of  1992,  which 
concentrate  discretionary  funding 
resources  on  several  aging  program 
areas  and  on  responding  to  the  needs  of 
vulnerable  older  population  groups. 
Funding  for  AoA  discretionary  grants  is 
authorized  by  Title  IV  of  the  Older 
Americans  Act.  Public  Law  89-73,  as 
amended. 

This  program  announcement  consists 
of  three  parts.  Part  I  provides 
background  information,  discusses  the 
purpose  of  the  AoA  Discretionary  Funds 
Program,  and  doctmients  Its  statutory 
funding  authority.  Part  n  describes  the 
programmatic  priorities  imder  which 
AoA  is  inviting  applications  to  be 
considered  for  funding.  Part  ID 
describes,  in  detail,  the  application 
process  and  provides  guidance  on  how 
to  prepare  and  submit  an  application. 

All  of  the  forms  necessary  to  submit 
an  application  are  published  as  part  of 
this  announcement  following  Part  m. 
No  separate  application  kit  is  necessary 
for  submitting  an  application.  If  you 
have  a  copy  of  this  entire 
announcement,  you  have  all  the 
information  and  forms  required  to 
prepare  and  submit  an  application. 

Grants  will  be  made  under  this 
announcement  subject  to  the  availability 
of  funds  for  the  support  of  the  priority 
area  project  activities  described  herein. 


OATCS:  This  announcement  has  two 
deadlines  far  afnlications,  depending 
upon  the  particular  priority  area  under 
wnich  the  application  is  submitted  for 
competitive  review  and  funding.  For  the 
first  set  of  priority  areas,  the  deadlina 
for  applications  is  Juty  19. 1993.  For  the 
second  set  of  priority  areas,  tha 
application  deadline  is  Septembtr  10, 
1993. 

AD0WE88E8:  Application  receipt  point: 
U.S.  Department  of  Health  and  Human 
Services,  Administration  on  Aging. 
Office  of  Administration  and 
Management,  330  Independence 
Avenue,  SW..  room  4644,  Washington. 
DC  20201,  Attn:  AoA-93-1. 

FOR  FURTHER  MFORMATION  CONTACT: 

Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Program  Devefopment,  330 
Independence  Avenue.  SW.,  room  4278. 
Washington,  DC  20201.  telephone  (202) 
619-0441. 

SUPPtEUEMTARY  MFORMATXM: 

Part  I — Background 

A.  Program  Priorities  of  the 
Administration  on  Aging 

The  size,  the  diveraity,  and  the  growth 
of  our  older  population  constitute  the 
demographic  realities  of  an  aging 
society.  Today,  there  are  43  million 
people  over  the  age  of  60;  three  million 
older  persons  are  age  85  or  older.  By  the 
year  2030.  according  to  U.S.  Bureau  of 
the  Census  projections,  83  million 
people  will  be  age  60  or  over;  eight 
milli<n  of  these  elders  will  be  age  85  or 
older.  Older  womoi  now  outnumber 
older  men  by  three  to  two.  That  ratio 
reaches  five  older  women  for  every  two 
older  men  among  those  85  and  over,  a 
popuIaticNn  wdiidb  faces  a  serious  risk 
not  just  of  chronic  ilbiess  and  disutility 
but  of  not  having  a  caregiver  at  home  to 
provide  much  needed  assistance.  The 
changing  demographics  of  Anterica'a 
population  are  impacting  every  segment 
of  our  society.  The  public  and  private 
sectors  at  national.  State,  and  local 
levels  are  influenced  in  important  ways 
by  the  increasing  numbers  of  older 
persons,  their  diversity,  their  resources, 
and  their  needs. 

Much  of  the  change  taking  place  in 
our  older  population  is  positive.  Today, 
many  older  people  are  healthier,  better 
educated  and  more  likely  to  live  fuller, 
independent  life  styles  than  their 
counterparts  of  a  generation  or  two  ago. 
Older  persons  are  a  diverse  resource, 
most  continuing  to  make  substantial 
contributions  to  their  families,  dieir 
communities,  and  their  nation.  A  1991 
report  found  that  more  than  15.5  million 
older  persons  served  as  volunteera  in 


commimities  nationwide.  Older  persons 
make  up  a  great  number  of  the 
volunteera  we  depend  upon  for 
assistance  not  only  to  otner  older 
persons,  but  to  the  intergenerational 
programs  and  community  service 
programs  that  keep  otir  communities 
viable. 

Media  presentations,  public  attention, 
and  policy  debates  have  not  often 
focused  on  the  diverse  resources  and 
contributions  of  the  nation's  elderly. 
Rather,  they  have  given  rise  to 
widespread  concern  over  futxue 
economic,  i>ohtical  and  social  trends 
identified  with  the  graying  of  America. 
That  concern  reaches  beyond  the 
dramatic  increase  in  the  numbera  of 
older  people  today  and  is  heightened  by 
the  prospect  of  the  aging  of  the  behy- 
boom  generations  in  the  early  decades 
of  the  21st  century,  llie  fact  is,  sizeable 
numbera  of  older  persons,  now  and  in 
the  future,  will  depend  upon  us  for 
assistance  in  the  form  of  economic 
support,  long  term  care,  and  social  and 
supportive  services.  As  a  nation  we  face 
important  decisions  about  the  care  of 
our  vulnerable  elderly,  decisions  of 
special  relevance  to  those  elderly  who 
are  frail  and  need  long  term  care,  to 
those  who  are  poor,  to  older  Americans 
who  Uve  in  rural  areas,  and  to  membera 
of  minority  groiips. 

Through  this  Program 
Announcement,  the  Administration  on 
Aging  is  focusing  Title  IV  Discretionary 
Funds  support  on  program  initiatives 
aimed  at  developing  and  strengthening 
systems  of  home  and  community  based 
long  term  care  for  older  Americans  at 
risk.  At  the  national  level,  long  term 
care  is  a  core  issue  in  the  ciirrent  debate 
on  health  care  reform.  There  is  renewed 
emphasis  on  improving  coordination  of 
current  Federal,  State,  and  local 
programs.  At  the  State  and  local  levels, 
efforts  have  focused  on  developing  more 
responsive  and  cost-effective  systems  of 
care,  with  a  complementary  emphasis 
on  community  based  approaches.  State 
and  Area  Agencies  on  Aging  have  been 
in  the  forefront  in  improving  the  access 
of  older  pereons  to  a  broad  array  of 
home  and  community  services. 

The  second  major  area  of  emphasis  in 
Uiis  Tide  IV  Discretionary  Funds 
Program  Announcement  derives  from 
the  Amendments  to  the  Older 
Americans  Act  of  1992,  which 
concentrate  discretionary  funding 
resources  on  making  specific  aging 
programs  more  effective  and  on  better 
serving  vulnerable  population  groups. 
Tha  priority  program  areas  include,  in 
addition  to  long  term  care,  housing, 
transportation,  pension  rights,  elder 
abuse,  multigenerational  and 
intergenerational  programs,  and  career 
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pr^Mration  for  the  field  of  aging.  The 
vulnerable  elderly  groups  include 
(besides  the  chronically  impaired 
elderly)  older  persons  living  in  rural 
areas,  Native  American  Elders  and  other 
minority  elderly,  and  older  individuals 
with  developmental  disabilities. 

B.  The  AoA  Discretionary  Funds 
Ptog^xun 

The  Discretionary  Funds  Program 
authorized  by  Title  IV  of  the  Older 
Americans  Act  constitutes  the  major 
research,  demonstration,  training,  and 
development  effort  of  the 
Administration  on  Aging.  The  Title  IV 
mandate  is  aimed,  generally,  at  building 
knowledge,  developing  innovative 
model  programs,  and  training  personnel 
for  service  in  the  field  of  aging,  and 
matching  these  resources  to  the 
changing  needs  of  older  {>ersons  and 
their  famiUes  in  the  coming  decades. 
AoA's  research,  demonstrations, 
training  and  other  discretionary  projects 
are  focused  on: 

•  Advancing  our  knowledge  and 
understanding  of  ciirrent  program  and 
poUcy  issues,  such  as  community  and 
in-home  long  term  care  service  systems 
and  programs,  significant  to  the  well- 
being  of  the  older  population; 

•  Improving  the  effectiveness  of 
Older  Americans  Act  programs  by 
testing  new  models,  systems,  and 
approaches  for  better  providing  and 
delivering  services  to  older  persons;  and 

•  Providing  training,  technical 
assistance,  and  information  that  will 
increase  our  ability  to  serve  older 
Americans  with  skill,  care,  and 
compassion. 

C.  Coordination  With  Other  Federal 
Agencies 

Under  the  Older  Americans  Act,  the 
Administration  on  Aging  (AoA) 
functions  as  a  focal  point  within  the 
Federal  Government  for  aging-related 
concerns.  In  that  capacity,  AoA  advises 
the  Secretary  of  Health  and  Human 
Services  on  matters  affecting  older 
Americans  and  provides  consultation 
and  information  to  units  across  the 
Federal  Government  on  the 
characteristics,  circumstances,  and 
needs  of  older  persons.  AoA  has  a 
strong  commitment  to  working  with 
other  Federal  agencies  on  policy  and 
program  development  in  issue  areas  of 
importance  to  older  Americans.  To  carry 
out  its  national  level  program  and 
advocacy  responsibilities,  AoA  places 
major  emphasis  on  developing 
collaborative  relationships  with  other 
Federal  agencies  aimed  at  coordinating 
diverse  and  wide-ranging  Federal 
program  resources  and  linking  those 


resources  to  the  similarly  diverse  needs 
of  older  persons. 

Dating  back  two  decades,  AoA  has 
worked  hard  to  develop  and  implement 
a  network  of  Federal  Interagency 
Agreements  to  better  serve  older 
Americans,  combining  our  resources 
with  those  of  the  Departments  of 
Transportation,  Housing  and  Urban 
Development,  Labor,  and  Education,  the 
Farmere  Home  Administration,  and 
ACTION,  as  well  as  with  other  agencies 
within  the  Department  of  Health  and 
Human  Services,  such  as  the  Social 
Seciirity  Administration,  the  Health 
Care  Financing  Administration,  the 
Administration  for  Children  and 
Families,  and  the  National  Institute  on 
ing. 
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lese  interagency  collaborations 
represent  a  strategic  coupling  of  AoA's 
resources  to  serve  the  nation's  elderly, 
especially  those  at  risk  of  losing  their 
independence.  AoA's  Federal 
Interagency  Agreements  cover  a 
spectrum  of  program  efforts — in 
housing,  transportation,  health 
promotion,  elder  abuse,  etc. — that 
closely  parallel  a  number  of  the  priority 
areas  in  this  Discretionary  Funds 
Program  Aimouncement. 

D.  Dissemination  of  Project  Results  and 
Products 

In  keeping  with  the  provisions  of  the 
Older  Americans  Act,  all  projects 
funded  under  Title  IV  are  required  to 
undertake  vigorous  steps  to  disseminate 
the  results  and  products  of  their  projects 
to  appropriate  audiences  involved  in 
promoting  the  well  being  of  older 
persons.  As  described  in  Part  III  (section 
1.2)  of  this  announcement,  the  most 
effective  dissemination  begins  at  the 
moment  a  project  is  conceptualized  and 
includes  involvement  of  potential  user 
audiences  throughout  the  project, 
particularly  in  the  design  of  products. 
Applicants  are  also  encouraged  to 
consider  the  development,  as 
appropriate,  of  short  products  suitable 
for  widespread  dissemination  to  older 
persons,  their  families  and  other 
caregivers,  and  practitioners  who  serve 
older  persons.  Advice  on  ways  to 
maximize  the  utilization  of  a  proposed 
project  may  be  obtained  by  contacting 
Saadia  Greenberg  or  Irma  Tetzloff  at  the 
AoA  Division  of  Dissemination  and 
Utilization  at  (202)  619-0441. 
Applicants  may  also  be  interested  in 
obtaining  a  publication  entitled. 
Dissemination  by  Design,  which  may  be 
requested  by  calling  the  above  number. 

E.  Technical  Assistance  Workshops  for 
Prospective  Applicants 

Workshops  will  be  held  in 
Washington,  DC  and  several  other  cities 


to  provide  guidance  and  technical 
assistance  to  prospective  applicants. 
Please  call  the  appropriate  AoA  contact 
person  for  the  time  and  location  of  the 
workshop  you  are  interested  in 
attending. 


Ctty 

AoA  contact  p*reon<8) 

Waahine- 

Alfred    Ounckar/Saadia    OrMO- 

ton,DC. 

berg,        Mbvi        Byrd^rma 

Tetiloll,(202)ei»-0441. 

POWufl, 

Thonws    Hooker.    (617)    565- 

Massa- 

1158. 

chusetts. 

ti^ywk. 

JudHh    RackfnU.    (212)    264- 

ai^-.. 

nvw 

2978. 

Yortt 

Ptiiiadel- 

Paul  E.  Ertal.  Jr..  (215)  596- 

phJa. 

6891. 

Penn- 

sytvania. 

Atlanta, 

Franklin  NidMton,  (404)  331- 

Qeoigla. 

5900. 

Chicago,  »- 

EN  Upschuftz.  (312)  35^-3141. 

Unois. 

DaUas. 

John  Diaz.  (214)767-2971. 

Texas. 

Kansas 

Larry  Brewster,  (816)  374-6015. 

CJty, 

Missouri. 

Denver, 

Percy  Oevlne,  (303)  844-2951. 

Cokxado. 

San  Fran- 

l-toward   Williams,    (415)   556- 

cisco, 

6003. 

Califor- 

nia. 

Seattle. 

Chisaio  Kawabori.   (206)  553- 

Wash- 

5341. 

ington. 

F.  Statutory  Authority 

The  statutory  authority  for  awards 
made  under  the  AoA  Discretionary 
Funds  Program  is  contained  in  Title  D 
and  Title  IV  of  the  Older  Americans  Act, 
(42  U.S.C.  3001  et  seq.),  as  amended  by 
the  Older  American  Act  Amendments  of 
1992,  Public  Law  102-375,  September 
30,  1992. 

G.  Public  Comments  on  This 
Announcement 

AoA  invites  comments  on  this 
Discretionary  Funds  Program 
Announcement.  Please  direct  your 
comments  to:  Office  of  Program 
Development,  Administration  on  Aging, 
330  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Part  n— Priority  Areas 

Part  n  of  the  Discretionary  Funds 
Program  (DFP)  Announcement  sets  forth 
the  priority  areas  under  which 
applications  will  be  considered  for 
funding  by  the  Administration  on 
Aging.  This  part  also  provides  general 
guidelines  concerning  eligible 
applicants  as  well  as  project  costs  and 
duration.  More  specific  instructions 
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regarding  •Usibllity,  coats,  and  duradon 
may  be  found  under  the  individual 
priority  areas. 

For  the  convenience  of  prospective 
applicants,  a  listing  of  the  DFP  priority 
areas  is  provided  in  two  sections: 
Secticxi  A  sets  forth  those  priority  areas 
which  have  a  deadline  for  applications 
otjuiy  19, 1993— applications  that 
compete  and  are  approved  by  AoA  for 
funding  under  these  priority  areas  will 
have  start-up  dates  as  early  as 
September  1, 1993;  and  Section  B  sets 
forth  those  priority  areas  with  an 
application  deadline  of  September  10, 
1993 — applications  that  compete  and 
are  approved  by  AoA  for  funding  under 
these  priority  areas  will  have  start-up 
dates  as  early  as  December  1. 1993. 
Following  the  listing,  each  of  the 
priority  areas  is  described  in  detail. 

Apphcations  must  be  directly  and 
explicitly  responsive  to  the  expressed 
concerns  of  the  particular  priority  area 
under  which  they  are  submitted. 

A.  Eligible  Applicants 

As  a  general  rule,  any  public  or 
nonprofit  agency,  organization,  or 
institution  is  eligible  to  apply  under  this 
Discretionary  Funds  Program 
Announcement.  Where  there  are 
exceptions  to  this  rule,  they  are 
specified  in  the  appropriate  priority  area 
description.  Applications  from 
individuals  cannot  be  considered 
because  they  are  ineligible  to  receive  a 
grant  award  under  the  applicable 
provisions  of  Title  II  and  Title  IV  of  the 
Older  Americans  Act  For-profit 
organizations  are  net  eligible  applicants, 
but  they  may  participate  as  subg^antees 
or  subcontractors  to  eligible  public  or 
nonprofit  agencies. 

Any  nonprofit  organization  applying 
under  this  program  announcement  that 
is  not  now  a  DHHS  grantee  should 
include,  with  its  application.  Internal 
Revenue  Service  or  other  legally 
recognized  documentation  of  its 
nonprofit  status.  A  nonprofit  applicant 
cannot  be  funded  without  proof  of  its 
status. 

B.  Project  Costs  and  Duration 

Under  each  priority  area,  Ao.'\  has 
estimated  the  number  of  projeas  to  be 
funded  and  has  provided  giudelines 
regarding  both  the  duration  of  those 
projects  and  the  anticipated  Federal 
share  of  project  costs.  Because 
applications  are  reviewed  on  a 
competitive  basis  withio  priority  areas, 
they  are  expected  to  be  comparable  in 
terms  of  cost  and  duration.  Therefore, 
applicants  are  strongly  urged  to  adhere 
to  the  guidelines. 


C.  Profects  Funded  Under  Cooperative 
Agreement  Awards 

Under  certain  priority  areas,  in 
I)artlcular  those  identified  with  the 
establishment  of  Resource  Centers,  the 
Administration  on  Aging  (AoA)  has 
indicated  it  will  use  the  mechanism  of 
the  cooperative  agreement  in  making 
awards.  Under  the  cooperative 
agreement  mechanism,  AoA  and  each 
Center  (or  project)  will  share  the 
responsibility  for  managing  that  Center/ 
project. 

Ine  Center/project  will  have  the 
primary  responsibility  for  developing 
and  implementing  the  activities  of  the 
Center.  AoA  will  join  with  the  Center  in 
deciding  the  major  issues  to  be 
addressed  by  the  Center,  use  periodic 
briefings  and  ongoing  consultation  to 
share  with  the  Center  its  knowledge  of 
the  issues  being  addressed  by  the  Center 
as  well  as  information  about  relevant 
activities  being  undertaken  by  others; 
provide  feedback  to  the  Center  about  the 
usefulness  to  the  field  of  its  written 
products  and  information  sharing 
activities:  and  participate  as  much  as 
possible  in  the  deliberations  of  the 
Center  advisory  committee.  The  details 
of  this  relationship  will  be  set  forth  in 
the  cooperative  agreement  to  be 
developed  and  signed  by  both  AoA  and 
the  prospective  grantee  prior  to  the 
issuance  of  the  award. 

D.  List  of  Priority  Areas 

Section  A:  Appbcatioa  Deadline:  |uly  19, 
1993 

/.  Home  and  Community  Based  Long  Term 
Care  for  At-Risk  Elderly 

1.1  National  Resource  Centers  for  Long 
Term  Care 

1 . 2  F<Iational  Long  Tann  Care  Ombudsman 
Resource  Center 

1.3  Special  Projects  in  Comprehensive  Long 
Term  Care 

U.  More  Effective  Aging  Programs  and  Better 
Services  to  Older  Americans 

2.1  National  Center  on  Eider  Abuse 

2.2  National  Resource  Centers  for  Older 
Indians,  Alasiu  Natives,  and  Native 
Hawaiians 

2.3  Training  and  Technical  Assistance  for 
Title  VI  Grantees 

2.4  National  Leadership  Institute  on  Aging 

2.5  Senior  Transportation  Demonstration 
Program  Grants 

2.6  Demonstration  Program  for  Older 
Individuals  With  Developmental 
Disabilities 

2.7  Demonstration  Projects  for 
Intergeoerational  and  Multigenerational 
Activities 

2.8  Rural  Mental  Health  Care  Training  for 
Service  Providers 

2.9  Pension  Infoncaticn  and  Counseling 
Demonstration  Program 

2.10  Music  Therapy,  Art  Therapy,  and 
Dance-Movement  Therapy  injects 


2.iai    Music/Art/DaBcs-Movamant/ 
Therapy  Research  and  Demonstration 
Project 

2.10.2    Education,  Training,  and 
Information  Dissemination  Prefects  for 
Music/ Arl/Danca-Movemant  Therapists 
and  the  Aging  Network 
2.11    AoA  Dissemination  Projects 

Soctiaa  B:  AppUcadmi  Deadlinr  Septonfaer 
10,1993 

ni.  More  Effective  Aging  Programs  and  Better 
Services  to  Older  Americans 

3.1  Career  Preparation.  Education,  and 
Training  for  the  Field  of  Aging 

3.1.1  Gerontology  Training  Programs  in 
Institutions  of  Higher  Education  With 
High  Minority  Student  Enrollment 

3.1.2  Faculty  and  Curriculum  Program 
Development  in  Gerontology 

3.1.3  Gerontology  Training  Program 
Development  in  Two- Year  Academic 
Institutions 

3.1.4  Research  and  Technology: 
Innovation  in  Gerontological  Education 
and  Training 

3.2  Supportive  Services  in  Federally 
Assisted  Housing  Demonstraticxi  Projects 

3.3  Housing  Demonstration  Program 

3.3.1  iiousing  Ombudsnun 
Demonstration  Program 

3.3.2  Foreclosure  and  Eviction  Assistance 
and  Relief  Services  Demonstration 
Program 

3.4  Statewide  Legal  Hotlines  for  Older 
Americans 

3.5  Minority  Management  Training  Program 
Projects 

Priority  Area  Descriptions 

Section  A:  Application  Deadline:  July 
19.  1993 

I.  Home  and  Community  Based  Long 
Term  Care  for  At-Risk  Elderly 

1 . 1    National  Resource  Centers  for  Long 
Term  Care 

Pursuant  to  Section  407  of  the  Older 
Americans  Act  Amendments  of  1992 — 
Special  Projects  in  Comprehensive  Long 
Term  Care,  the  Administration  on  Aging 
(AoA)  is  soliciting  applications  to 
establish  and  operate  National  Resource 
Centers  for  Long  Term  Care.  The  Centers 
will  be  responsible  for  conducting 
research,  disseminating  information, 
and  providing  training  and  technical 
assistance  aimed  at  improving  national. 
State,  and  local  programs  for  the 
provision  of  home  and  community 
based  long  term  care.  The  organizational 
and  operational  framework  proposed  for 
the  new  National  Resource  Centers  for 
Long  Term  Care  should  reflect  the 
applicant's  awareness  and 
understanding  of  the  experience  and 
accomplishments  of  earher  Long  Term 
Care  Centers  and  Institutes  that  have 
been  supported  by  AoA. 

During  the  past  decade,  States  and 
localities  have  begun  to  completely 
restructure  their  long  term  care 
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programs  and  services.  As  thMocus  of 
care  has  shifted  away  from  institutional 
settings,  State  and  Area  Agencies  on 
Aging  are  taking  the  initiative  to 
develop  and  expand  conunimity  based 
systems  for  long  term  care.  The  goal  of 
these  coordinated  delivery  systems  is  to 
improve  older  and  disabled  persons' 
access  to  a  broad  array  of  inaividualized 
community  services  so  that  they  can 
maintain  their  independence  and 
remain  in  their  homes  and  communities 
as  long  as  possible. 

AoA  is  interested  in  supporting  Long 
Term  Care  National  Resource  Centers  to 
assist  in  the  development  and 
expansion  of  effective  home  and 
community  based  long  term  care 
systems  in  this  country.  Within  this 
systems  development  mission,  each 
applicant  shall  propose  to  concentrate 
on  one  or  more  specialty  aiea(s).  In 
selecting  subject  area  8p>edalties,  the 
applicant  should  consider  those  listed 
in  Section  407  of  the  1992  Older 
Americans  Act  Amendments,  as  well  as 
others  included  in  the  following  listing: 

•  Development  of  an  infrastructure 
for  aimmunity  based  long  term  care 
systems; 

•  Client  assessment  and  case 
management; 

•  Data  collection  and  analysis; 

•  Alzheimer's  disease  and  related 
dementias  and  other  cognitive 
impairments; 

•  Home  modification  and  supportive 
services  to  enable  older  individuals  to 
remain  in  their  homes; 

•  Consolidation  and  coordination  of 
services; 

•  Linkages  between  acute  care, 
rehabilitative  services,  and  long-term 
care  facilities  and  providers; 

•  Decision  makmg  and  bioethics; 

•  Supply,  training  and  quality  of  long 
term  care  personnel,  including  those 
who  provide  rehabilitative  services; 

•  Rural  issues,  including  barriers  to 
access  services; 

•  Chronic  mental  illness;  and 

•  Populations  with  greatest  social 
need  and/or  populations  with  greatest 
economic  need,  with  particular 
attention  to  low-income  minorities. 

All  Centers  must  undertake  the 
following  activities  on  a  national  scope: 

1.  Training  and  technical  assistance 
within  their  specialty  areb(s)  to  help 
agencies  in  the  Aging  Network,  and 
other  organizations  and  agencies 
working  in  the  field  of  long  term  care, 
on  policy  and  practioe  issues  through 
such  means  as  phone  consultation, 
written  products  and  materials, 
teleconfarencing,  workshops,  and 
conference  presentations; 

2.  Information  dissemination  that  will 
resuh  in  eSactive  sharing  of  the  latest 


thinking,  methods  and  findings  with 
State  Agencies  on  Aging,  Area  Agencies 
on  Aging,  service  providers,  researchers, 
educators,  and  the  public;  and 

3.  Research  and  development  oriented 
toward  results  and  products  which  have 
practical  application  and  Immediate  use 
to  those  working  in  long  term  care,  e.g., 
an  analysis  of  key  issues  of  concern 
relative  to  a  particular  long  term  care 
subject;  the  development  and/or 
modeling  of  a  useful  instrument  or  tool; 
preparation  of  educational,  practice,  and 
technical  assistance  materials. 

Each  National  Renource  Center  must 
imdertake  all  three  of  these  acti\aties  as 
they  relate  to  its  specialty  area(s).  Center 
awards  are  not  intended  for  the  support 
of  basic  research  projects  or  professional 
academic  training. 

Any  public  or  nonprofit  agency. 
organization  or  institution  is  eligible  to 
apply  under  this  priority  area.  However, 
in  order  to  merit  serious  consideration 
for  a  Resource  Center  award,  an 
applicant  must  demonstrate  that  it  has 
(1)  extensive  knowledge  and  experience 
in  the  proposed  specialty  area(s);  (2)  a 
record  of  relevant  achievement  in  the 
proposed  specialty  area(s);  and  (3)  the 
requisite  organizational  capability  to 
carry  out  the  activities  of  a  Resource 
Center  on  a  nationwide  scale.  Each 
Center  shall  have  a  Director  with  an 
appropriate  badcground,  professional 
training,  and  expertise  who  shall  devote 
a  minimum  of  50%  of  her/his  time  to 
this  position. 

Organizations  and  institutions  which 
now  receive  funding  by  AoA  under 
National  Eldercare  Institute  on  Long 
Term  Care  grants  are  eligible  to  apply. 
However,  AoA  will  not  provide  funding 
to  the  same  organization  or  institution 
for  similar  efforts.  Therefore,  should 
they  be  successful  in  this  National 
Resource  Centers  for  Long  Term  Care 
competition,  that  grant  award  will 
replace  any  further  funding  support  for 
that  organization/institution  under  a 
National  Eldercare  Institute  on  Long 
Term  Care  grant. 

AoA  intends  to  fund  approximately 
four  (4)  National  Resource  Centers  on 
Long  Term  Care  through  Cooperative 
Agreement  awards  for  an  estimated 
project  period  of  four  (4)  years.  Because 
of  the  particxilar  difficulties  in  providing 
long  term  care  in  rural  areas,  one  new 
Resource  Center  will  be  devoted  to  long 
term  care  issues  affecting  the  niral 
elderly.  The  Federal  share  of  Center 
project  costs  is  expected  to  range  from 
$350,000  to  $400,000  per  year, 
depending  on  the  scale  of  the  effort 
roposed  by  the  applicant  and  approved 
y  AoA. 

AppUcations  for  continuation  funding 
of  the  Center  beyofxl  the  initial  budget 
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period  will  be  reviewed  on  a  non- 
competitive basis,  subject  to  the 
availability  of  funds,  satisfectory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
will  be  in  the  best  int«pest  of  the 
Government.  AppHcants  must  indicate 
their  understanding  of  die  financial 
limits  of  support  as  well  as  bow  they 
will  seek  alternative  sources  of  support 
during  and  beytmd  the  four  year  project 
period. 

1 .2    National  Long  Tenn  Care 
Ombudsman  Resource  Center 

In  response  to  the  legislative  mandate 
set  forth  in  Section  202(b)(2)  of  the  1992 
Amendments,  which  amends  the  Older 
Americans  Act  by  adding  Section 
202(8)(21),  AoA  is  soliciting 
applications  under  this  priority  area  to 
establish  a  National  Long  Term  Care 
Ombudsman  Resource  Center.  The 
overall  purpose  of  the  Center  Is  to  act 
as  a  resource  for  policy  analysis  on,  and 
the  more  effective  organization  and 
operation  of.  Federal,  State,  and  local 
long  term  care  ombudsman  programs. 
Specific  functions  of  the  Center, 
pertaining  to  research  and  analysis, 
training,  technical  assistance, 
information  disseminatioD,  and  the 
establishment  of  a  national  ombudsman 
volunteer  recruitment  effort,  are 
prescribed  by  the  1992  Amendments 
and  discussed  further  in  this  priority 
area. 

The  Long  Term  Care  Ombudsman 
program  reflects  a  concern  about  the 
quality  of  life  and  care  of  older  persons 
in  long  term  care  facilities.  Residential 
long  term  care  facilities  or  nursing 
homes,  and  board  and  care  homes, 
provide  care  to  the  most  chronically  ill. 
to  the  most  physically  and  mentally 
impaired  elderly,  ana  to  those  least 
likely  to  advocate  on  their  own  behalf. 
The  nationwide  network  of  fifty-two 
State  ombudsman  programs  involves 
more  than  1 ,000  paid  staff  and  9,000 
volunteers  who  serve  2  million 
residents  of  long  term  care  fedlities.  In 
Fiscal  Year  1991,  nationwide.  State 
Ombudsman  programs  handled  174,284 
complaints  (76%  in  nursing  homes. 
17%  in  board  and  care  homes). 

Each  State  Long  Term  Care 
Ombudsman  program  is  responsible  for 
the  investigation  and  resolution  of 
complaints  made  by,  or  on  behalf  of, 
residents  in  long  term  care  fecilities, 
including  board  and  care  bciUties. 
Complaints  relate  to  action.  Inaction,  or 
decisions  that  may  adversely  affect  the 
health,  safety,  welfare,  or  ri^ts  of 
residents  (including  the  welfare  and 
rights  of  the  residents  with  respect  to 
the  appointment  and  activities  of 
guardians  and  representative  payees). 
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The  changiDg  scope  and  greater 
responsibilities  of  the  State  Long  Term 
Care  Ombudsman  programs  were 
recognized  by  the  Congress  in  its 
establishment  of  a  new  State  Long  Term 
Care  Ombudsman  Program  under  Title 
Vn  of  the  Older  Americans  Act.  The 
Center  will  provide  knowledge  building, 
training,  tedmical  assistance,  and  other 
resources  to  State  Long  Term  Care 
Program  agencies  based  on  a  full 
understanding  of  Title  vn  and  the 
challenges  facing  AoA  and  the  network 
of  State  and  Local  Ombudsman 
programs  in  serving  vulnerable  older 
persons. 

Ombudsman  programs  are  also 
responsible  for  analyzing  and 
monitoring  the  development  and 
implementation  of  Federal,  State,  and 
local  laws,  regulations,  and  policies 
which  affect  long  term  cara  residents 
and  for  providing  recommendations  for 
resolving  issues  related  to  the  care  of 
older  persons  in  long  term  care 
facilities.  The  ongoing  concern  about 
the  quahty  of  life  and  the  quality  of  care 
of  older  persons  in  long  term  care 
facilities  is  reflected  in  the  emphasis  of 
the  new  Title  VII  of  the  Older 
Americans  Act  on  the  protection  of  the 
rights  of  vulnerable  elderly.  The  Center 
is  expected  to  address  issues  related  to 
the  protection  of  elder  rights  as  set  forth 
in  Title  VH  of  the  Older  Americans  Act, 
with  particular  attention  to  the 
operation  of  Ombudsman  programs, 
such  as  elder  abuse,  neglect, 
exploitation,  and  legal  services. 

Several  national  events  and 
developments  have  called  attention  to 
the  problem  of  elder  abuse  in 
institutional  settings,  including 
Congressional  hearings  and  reports,  and 
activities  undertaken  by  the  Department 
of  Health  and  Human  Services  (DHHS). 
In  1985,  the  U.S.  House  Select 
Committee  on  Aging,  exploring  the 
victimization  of  institutionalized  elderly 
and  using  state  ombudsman  estimates, 
issued  a  report  that  indicated  perhaps 
15%  of  residents  may  be  physically 
abused,  40%  psychologically  abused, 
35%  medically  neglected  and  many 
more  denied  basic  rights,  such  as 
privacy  (45%)  and  freedom  of 
movement  (25%).  In  1990,  the  DHHS 
Office  of  the  Inspector  General  released 
a  report  entitled  "Resident  Abuse  in 
Nursing  Homes."  According  to  the 
report: 

II)  There  is  widespread  abuse  in 
nursing  homes; 

(2)  Reporting  systems  for  abuse 
complainU  involving  nursing  home 
residents  are  inadequate,  and; 

(3)  State  and  Federal  activities  to 
prevent  abuse  of  nursing  home  residents 
need  strengthening. 


In  order  to  carry  out  their  many 
responsibilities.  Ombudsman  programs 
must  recruit,  train,  and  retain  both 
skilled  professional  staff  and  dedicated 
volunteers.  The  Center  is  expected  to 
support  the  development  and  effective 
operation  of  Long  Term  Care 
Ombudsman  programs  across  the  nation 
and  within  each  State  through 
performing  information  dissemination, 
training,  technical  assistance,  analysis, 
and  short  term  research. 

The  Center  should  address  a  full 
range  of  subjects  reisted  to  the  operation 
of  State  and  local  Long  Term  Care 
Ombudsman  programs.  Such  subjects 
may  include,  but  are  not  limited  to: 

•  Trends  of  State  program 
development; 

•  Systems  changes  needed  to  improve 
State  programs; 

•  Program  management  and  reporting 
issues; 

•  Coordination  of  State  and/or  local 
service  systems,  ombudsman,  aging 
services,  adult  protective  services,  legal 
services,  licensure  and  certification 
agencies,  Medicaid  fraud  investigation 
imits,  law  enforcement,  and  health  and 
welfare  agencies. 

•  Linkages  between  the  Ombudsman 
program  and  programs  administered  by 
the  Health  Care  Financing 
Administrations,  including  the 
ombudsman  role  in  the  survey  process; 

•  Roles  and  activities  of  ombudsman 
programs  in  addressing  institutional 
abuse,  such  as  improvement  of  State 
and  community  programs  to  prevent, 
identify,  report,  and  resolve  elder  abuse 
cases  through  coordinated  ombudsman, 
protective,  social,  medical,  legal,  and 
enforcement  services; 

•  Best  practices  related  to  fi^uent 
and  regular  community  involvement 
with  long  term  care  facilities; 

•  Public  awareness  of  the  rights  and 
protections  for  institutional  residents 
provided  by  federal  legislation  and  the 
role  of  long  term  care  ombudsman; 

•  State  training  programs  to  increase 
the  professional  expertise  of 
ombudsman  personnel; 

•  Best  practices  designed  to  recruit, 
train,  and  sustain  (a)  qualified 
personnel,  and  (b)  volunteer 
ombudsman  programs; 

•  Analysis  of  correlates/causes  of 
elder  abuse  in  institutional  settings  such 
as  staff  capabilities,  physical  and 
financial  resources,  the  presence  or  lack 
of  a  family/informal  support  network  for 
the  resident,  the  integration  of  the 
nursing  home  with  the  community,  and 
the  institution's  record  of  compliance 
with  regulatory  standards; 

•  Identification  and  analysis  of 
Federal  legislation  and  regulations 


which  impact  on  the  role  and  function 
of  Ombudsman  programs. 

Public  and  private  nonprofit 
organizations,  institutions  and  agencies 
are  eligible  to  apply  under  this  priority 
area.  Center  applicants  must 
demonstrate  a  strong  knowledge  base 
related  to  the  program  issues  covered  by 
the  Amendments  to  the  Older 
Americans  Act  of  1992,  Title  Vn,  that 
impact  on  the  operation  of  Ombudsman 
programs.  Applicants  should 
demonstrate  nationwide  experience  in 
working  with  national,  State,  and  local 
organizations  actively  involved  in  long 
term  care  ombudsman  program  issues. 
The  Center  shall  have  a  Director  with  an 
appropriate  background,  professional 
training,  and  expertise  who  shall  devote 
a  minimum  of  50%  of  her/his  time  to 
this  position. 

Organizations  and  institutions  which 
now  receive  funding  by  AoA  under  the 
National  Eldercare  histitute  on  Elder 
Abuse  and  State  Long  Term  Care 
Ombudsman  Services  grant  are  eligible 
to  apply.  However,  AoA  will  not 
provide  funding  to  the  same 
organization  or  institution  for  similar 
efforts.  Therefore,  should  they  be 
successful  in  this  National  Long  Term 
Care  Ombudsman  Resource  Center 
competition,  that  grant  award  will 
replace  any  further  funding  support  for 
that  organization/institution  under  the 
National  Eldercare  Institute  on  Elder 
Abuse  and  State  Long  Term  Care 
Ombudsman  Services  grant. 

AoA  intends  to  fundthe  National 
Long  Term  Care  Ombudsman  Resource 
Center  through  a  Cooperative 
Agreement  award  for  an  estimated 
project  period  of  four  (4)  years.  The 
Federal  share  of  project  costs  is 
expected  to  range  from  $400,000  to 
$500,000  per  year  depending  upon  the 
scale  of  the  effort  proposed  by  Uie 
applicant  and  approved  by  AoA. 

Applications  Tor  continuation  funding 
of  the  Center  beyond  the  initial  budget 
period  will  be  reviewed  on  a  non* 
competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
will  be  in  the  best  interest  of  the 
Government. 

1 . 3    Special  Projects  in  Comprehensive 
Long  Term  Care 

Consistent  with  Section  407 — Special 
Projects  in  Comprehensive  Long  Term 
Care,  as  enacted  by  the  Older  Americans 
Act  Amendments  of  1992,  the 
Administration  on  Aging  (AoA)  is 
soliciting  applications  for 
demonstration  projects  to  improve  the 
delivery  of  long  term  care  to  the  at-risk 
elderly.  The  findings,  results,  and 
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products  of  these  projects  are  expected 
to  advance  ngniiicantly  our  ca{>acity  to 
develop  and  implement  comprehensive 
systems  of  home  and  community  based 
long  tenn  care. 

It  is  well  documented  that  at-risk 
older  persons  prefer  to  remain  in  their 
homes  and  commiuiities  rather  than  be 
institutionalised.  In  recent  years.  States 
and  localities  have  been  in  the  forefront 
of  efforts  to  expand  home  and 
community  based  services,  financing 
them  through  a  mix  of  resources, 
including  State  general  revenues, 
Medicaid  State  plan  services,  Medicaid 
Home  and  Community  Based  Waivers, 
Socdel  Service  Block  Grants,  Older 
Americans  Act  funds,  and  local 
governmental  monies.  While  these 
efforts  are  significant  in  terms  of 
enhancing  the  delivery  of  home  and 
community  services  to  older  persons, 
many  problems  still  exist  with  the 
oirrant  systems  of  care  at  the  State  and 
local  levels. 

The  purpose  of  this  priority  area  is  to 
demonstrate  State  and  local  approaches 
that  improve  or  build  upon  established 
systems  of  home  and  community  based 
care  or  assist  in  the  development  of  new 
systems.  The  expected  outcomes  are 
tested  methodologies  that  State 
Agencies  on  Aging,  Area  Agencies  on 
Agiiig,  and  others  may  use  to  improve 
home  and  community  based  systems  for 
older  persons.  As  required  by  Section 
407,  applications  shall  contain: 

A.  Information  describing  the 
problems  in  the  deUvery  of  long  term 
care  services  in  the  State  or  local  area 
to  be  served,  including: 

•  Duplication  of  functions  at  the  State 
and  local  levels  in  the  delivery  of  long 
term  care; 

•  Fragmentation  of  long  term  care 
systems,  especially  in  coordinating 
services  for  populations  of  older 
individuals  and  other  populations: 

•  Barriers  to  access  for  populations 
with  greatest  social  need  and 
populations  with  greatest  economic 
need,  including  minorities  and  residents 
of  rural  areas; 

•  Lack  of  financing  for  long  term  care 
services; 

•  Lack  of  availability  of  adequately 
trained  personnel  to  provide  such 
services;  and 

•  Lack  of  chronic  care  services 
(including  rehabiUtation  services]  that 
promote  restoration,  maintenance,  or 
improvement  of  function  in  older 
individuals. 

B.  A  plan  to  address  the  problems 
described. 

C  Information  describing  the  methods 
to  be  used  in  coordinating  the  proposed 
project  with  appropriate  State  Agencies 


on  Aging.  Area  Agendas  on  Aging,  and 
service  providers. 

In  adoition,  applications  should  be 
based  on  knowledge  of  (1)  existing  State 
and  local  programs  and  (2)  results  of 
pertinent  AoA  and  other  agency 
supported  research  and  demonstration 
projects.  Applications  should  plan  on 
utilizing  successfully  tested  poUcies, 
programs,  procedures  and  materials. 
Applications  also  should  contain  an 
evaluation  component  that  effectively 
measures  project  outcomes  and  a 
dissemination  effort  to  ensure  that 
project  results  will  be  distributed  to 
State  Agencies  on  Aging.  Area  Agencies 
on  Aging,  and  other  relevant  pubhc  and 
private  agencies  and  organizations. 

Eligible  organizations  include  State 
Agencies  on  Aging  and,  in  consultation 
with  State  Agencies  on  Aging.  Area 
Agencies  on  Aging,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonprofit  private 
organizations.  In  awarding  funds  under 
this  priority  area,  the  Assistant 
Secretary  for  Aging  will  give  preference 
to  entities  that  demonstrate: 

(1)  Adequate  State  standards  have 
been  developed  to  ensure  the  quality  of 
services  proposed;  and 

(2)  A  commitment  to  carry  out 
programs  with  State  agencies 
responsible  for  the  administration  of 
titles  XIX  and  XX  of  the  Social  Security 
Act. 

It  is  expected  that  approximately  ten 
(10)  projects  will  be  funded  under  this 
priority  area  with  a  project  period  of  up 
to  two  (2)  years  and  an  approximate 
Federal  share  of  $100,000  per  project, 
per  year.  Title  IV  awards  may  not  be 
used  to  pay  for  direct  services  that  are 
eligible  for  reimbursement  under  Titles 
XVUL  XIX,  or  XX  of  the  Social  Security 
Act. 

Section  A:  Application  Deadline:  July 
19,  1993 

n.  More  Effective  Aging  Programs  and 
Better  Served  Older  Americans 

2. 1    National  Center  on  Elder  Abuse 

In  response  to  the  legislative  mandate 
of  the  Ainendments  to  the  Older 
Americans  Act  of  1992.  Section 
202(d)(1).  AoA  solicits  applications  to 
establish  a  National  Center  on  Elder 
Abuse.  The  functions  of  the  Center,  as 
specified  by  the  Amendments  and 
described  in  more  detail  below,  include 
research,  dissemination  of  research 
results  and  training  materials,  an 
information  clearinghouse,  and 
technical  assistance. 

Evidence  from  several  quarters 
suggests  that  the  number  of  older 
persons  who  are  abused,  exploited,  and 
neglected  is  cause  for  public  concern. 


The  Subcommittee  on  Health  and  Long 
Term  Care  of  the  U.S.  House  of 
Representatives  Select  Committee  on 
Aging  estimated  that,  in  1989, 
approximately  1.5  million  older 
Americans  were  victims  of  abuse  in 
their  ovm  homes — an  increase  of  S0% 
since  1960.  The  National  Aging 
Resource  Center  on  Elder  Aouse  stated 
that  the  number  of  reportbd  cases  is 
steadily  increasing  and  estimated  that  in 
Fiscal  Year  1991, 1.57  miilioo  eldera 
were  maltreated  by  others  or  were  self- 
neglecting. 

Tl}e  recently  enacted  Title  VU  of  the 
Older  .\mericaiu  Act,  with  its  focus  on 
elder  rights,  elder  abuse,  and 
ombudsman  activities,  calls  attention  to 
the  problem  of  elder  abuse,  n^lect  and 
exploitation  at  home  and  in  institutional 
settings  and  stresses  the  need  to  take 
coordinated  action  on  behalf  of  those 
elderly  who  are  least  able  to  advocate 
for  themselves. 

The  Center  will  be  responsible  for 
carrying  out  the  following  activities: 

(A)  Perform  clearinghouse  functions 
by  providing  information  about  best 
practices  in  the  organization,  planning, 
and  delivery  of  services  by  all  levels  of 
government  and  by  the  private  sector  to 
combat  elder  abuse; 

(B)  Compile,  publish,  and  disseminate 
training  materials  for  personnel  working 
in  the  field;  prepare  and  disseminate, 
periodically,  a  synthesis  of  recent 
research  on  elder  abuse,  neglect,  and 
exploitation; 

(C)  Provide  training  and  technical 
assistance  to  State  agencies  and  other 
public  and  nonprofit  agendas  to  assist 
them  in  planning,  improving, 
developing,  and  carrying  out  programs 
and  activities  to  combat  elder  abuse, 
neglect,  and  exploitation;  and 

(D)  Conduct  research  and 
demonstration  projects  regarding  elder 
abuse,  neglect,  and  exploitation,  with  an 
emphasis  on  causes,  prevention, 
identification,  and  treatment. 

The  Center  is  expected  to  address  a 
full  range  of  subjects  related  to  the 
operation  of  State  and  local  elder  abuse 
prevention  and  intervention  services. 
Such  subjects  may  indude.  but  are  not 
limited  to: 

•  Increased  public  awareness  of  elder 
abuse  and  increased  willingness  of 
those  affected  to  seek  help  and  outside 
intervention; 

•  Education  of  key  professionals 
outside  the  aging  and  adult  protective 
services  network,  for  example, 
physidans; 

•  Coordination  of  services  provided 
by  Area  Agendes  on  Aging  with 
services  instituted  under  State  and  local 
adult  protection  service  programs: 
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•  State  and  community  programs  to 
prevent,  identify,  report,  and  resolve 
elder  abuse  cases  through  coordinated 
protective,  aging,  social,  health, 
medicaid  fraud  control,  consumer 

f>rotecti(m,  victim  assi^ance,  legal,  and 
aw  enforcement  services: 

•  Model  approaches  to  improve  State- 
wide programs  and  systems  to  prevent 
elder  abuse,  neglect,  and  exploitation; 

•  Improvement  of  State  elder  abuse 
information  systems; 

•  Ethical  issues  related  to  provision 
of  elder  abuse  prevention  and 
intervention  services: 

•  Collaboration  vnth  initiatives 
\mdertaken  by  Federal  agencies 
participating  in  the  Department  of 
Health  and  Human  Services  Elder 
Abuse  Task  Force; 

•  Studies  of  the  potential  of  various 
types  of  interventions  for  reducing  the 
risk  of  elder  abuse,  neglect,  and 
exploitation; 

•  Studies  of  the  characteristics  of 
elder  abuse  victims  and  perpetrators 
according  to  the  type  of  abuse  and 
outcomes  of  investigations;  and 

•  Analyses  of  Federal  and  State 
program  policies,  legislation,  legislative 
trends,  regulations,  and  their  impacts 
related  to  State  and  local  elder  abuse 
programs; 

PubUc  and  private  nonprofit 
organizations,  institutions  and  agencies 
are  eligible  to  apply  imder  this  priority 
area.  Center  applicants  must 
demonstrate  a  strong  knowledge  base 
related  to  the  program  issues  covered  by 
the  Amendments  to  the  Older 
Americans  Act  of  1992,  Title  VII,  that 
impact  on  elder  abuse  prevention  and 
intervention  programs.  Applicants 
should  also  demonstrate  nationwide 
experience  and  capacity  for  enhancing 
the  coordination  of  State  and  local  aging 
and  adult  protective  services  and  in 
working  with  other  national.  State,  and 
local  organizations  active  in  elder  abuse 
prevention  and  intervention  efforts.  The 
Center  shall  have  a  Director  with  an 
appropriate  background,  professional 
training,  and  expertise  who  shall  devote 
a  minimum  of  50%  of  her/his  time  to 
this  position. 

Oi^anizations  and  institutions  which 
now  receive  funding  from  AoA  under 
the  National  Eldercare  Institute  on  Elder 
Abuse  and  State  Long  Term  Care 
Ombudsman  Services  grant  are  eligible 
to  apply.  However,  AoA  will  not 
provide  funding  to  the  same 
organization  or  institution  for  similar 
efforts.  Therefore,  should  they  be 
successful  in  this  National  Center  on 
Elder  Abuse  competition,  that  grant 
award  will  replace  any  further  funding 
support  for  that  organization/institution 
under  the  National  Eldercare  Institute 


on  Elder  Abuse  and  State  Long  Term 
Care  Ombudsman  Services  grant. 

AoA  intends  to  fund  the  National 
Center  on  Elder  Abuse  through  a 
Cooperative  Agreement  award  for  an 
estimated  project  period  of  four  (4) 
years.  The  Federal  share  of  the  Center 
project  costs  is  expected  to  range  from 
$300,000  to  $350,000  per  year 
depending  upon  the  scale  of  the  effort 

Proposed  by  the  applicant  and  approved 
y  AoA. 

Applications  for  continuation  funding 
of  the  Center  beyond  the  initial  budget 
period  will  be  reviewed  on  a  non- 
competitive basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
will  be  in  the  best  interest  of  the 
Government.  Applicants  must  indicate 
their  understanding  of  the  financial 
limits  of  support  as  well  as  how  they 
will  seek  alternative  sources  of  support 
during  and  beyond  the  four  year  project 
period. 

2.2    National  Resource  Centers  for 
Older  Indians,  Alaskan  Natives,  and 
Native  Hawaiians 

Today,  longevity  is  becoming  more 
prevalent  in  Indian,  Alaskan  Native  and 
Native  Hawaiian  communities.  This 
welcome  trend  has  placed  greater 
demands  on  a  service  delivery  system 
which  is  even  more  complex  and 
fragmented  than  systems  in  non-Indian 
communities.  In  recognition  of  this, 
under  the  Older  Americans  Act 
Amendments  of  1992,  Congress  has 
mandated  the  support  of  at  least  two  (2) 
Resource  Centers  that  will  focus  on 
issues  and  concerns  an^ecting  older 
Indians,  Alaskan  Natives  and  Native 
Hawaiians. 

Apphcants  must  specify  at  least  two 
areas  of  primary  concern  on  which  the 
Center  will  focus.  These  areas  shall  be: 
health  problems;  long  term  care, 
including  in-home  care;  access  to 
services/transportation;  elder  abuse; 
community  resources;  and  cultural 
promotion.  Each  Center  is  expected  to 
develop  a  number  of  s{>ecial  activities 
within  its  areas  of  primary  concern 
which  will  address  the  special  needs  of 
different  Indian  communities,  namely, 
those  of  Federally  recognized  tribes,  of 
State  recognized  tribes,  Alaskan  Natives, 
Native  Hawaiians  and  of  Indian  Urban 
Organizations. 

Applicants  mvst  include  all  of  tbe 
following  activities  for  each  primary 
area  included  in  their  scope  of  work: 

(1)  Tbe  development  and  provision  of 
training  and  technical  assistance; 

(2)  Short  term  applied  research; 

(3)  Education  of  professionals  and 
paraprofessionals;  ana 


(4)  Effective  dissemination  of  reports 
and  materials  developed  or  obtained  by 
the  Center. 

1.  Training  and  technical  assistance 
{T6rTAf.  The  primary  focus  of  T&TA  by 
the  Re80iux»  center  is  to  increase  the 
capabilities  and  performance  of 
practitioners,  planners  and  policy 
makers  in  order  to  expand  services  for 
older  Native  Americans  and  their 
families.  Efforts  in  support  of  T&TA 
would  include,  but  not  be  limited  to 
seminars,  workshops,  conferences, 
printed  materials,  videos,  on-site 
consultation,  public  presentations  and 
forums.  T&TA  is  for  Title  VI  grantees, 
Tribal  Organizations  recognized  by  the 
State,  urban  Indian  Organizations, 
practitioners,  planners  and  policy 
makers.  Where  applicable,  selected 
small  projects  can  be  designed  for 
Federal,  State  or  local  agencies  with  the 
goal  to  enhance  plaiming, 
implementation  and  delivery  of  services 
to  older  Native  Americans. 

2.  Applied  Research:  Research  is  to  be 
limited  to  short  term  studies  with 
practical,  useful  products  that  develop, 
enhance  or  promote  knowledge  of  and 
solutions  to  issues  that  impact  on  older 
Native  Americans,  including  access, 
delivery,  utilization,  and  consequences 
of  existing  health  and  supportive 
services  programs. 

3.  Education:  The  educational  focus 
of  the  Resource  Center  will  be  to 
initiate,  expand  or  support  educational 
programs  for  professionals  and 
paraprofessionals  in  the  health  and 
social  service  fields,  as  well  as  other 
disciplines  related  to  the  development 
and/or  provision  of  services  for  older 
Native  Americans. 

4.  Dissem/notion:  Each  Resource 
Center  must  undertake  specific 
initiatives  that  will  result  in  effectively 
sharing  knowledge,  concepts  and 
methodologies  with  professionals 
engaged  in  delivering  services  to  older 
Native  Americans,  as  well  as  with 
educators,  public  agencies  such  as 
Tribal  organizations.  State  and  Area 
Agencies  on  Aging,  researchers  and  the 
public  at  large. 

Substantial  organizational 
commitment,  made  by  the  highest  levels 
of  the  organization,  must  be  clearly 
evident  in  tbe  application.  Each  Center 
must  have  its  own  organizational 
identity  within  the  awardee 
organization.  Evidence  must  be 
provided  that  the  Center  will  have  the 
ability  to  function  in  an  Independent 
manner  within  the  institution.  Each 
Center  shall  have  a  Director  with  an 
appropriate  background,  professional 
training,  and  expertise  who  shall  devote 
a  minimum  of  50%  of  her/his  time  to 
this  position.  Individuals  qualified  by 
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education,  training  and  experience  to 
accomplish  the  Center's  activities  shall 
be  appointed  to  the  foculty  of  each 
Center. 

AoA  and  the  Centers  will  work 
cooperatively  in  the  development  of 
Center  agendas  and  awarding  of 
subcontracts.  AoA  will  work  with  the 
Centers  to  develop  a  system  to  set 
priorities  for  research;  for  training  and 
technical  assistance  (and  to  assure  that 
requests  for  assistance  for  a  specific 
tribe  are  channeled  through  the 
appropriate  Tribal  organization);  for 
education;  and  for  dissemination. 
Whenever  possible,  AoA  will  share  with 
the  Centers  information  about  other 
Federally  supported  projects  and 
Federal  activities  relevant  to  its  areas  of 
primarv  concern. 

Eligible  applicants  for  Resource 
Center  awards  are  institutions  of  higher 
education  with  experience  in 
conducting  research  and  assessment  on 
the  needs  of  older  individuals.  The 
Assistant  Secretary  for  Aging  will  give 
preference  to  those  institutions  of  higher 
education  that  provide  evidence  of 
relevant  expertise  and  experience  in 
conducting  research  on,  and  assessment 
of,  the  characteristics  and  needs  of 
individuals  who  are  older  Native 
Americans. 

It  is  e)q>ected  that  two  (2)  to  four  (4) 
Resource  Centers  projects  will  be 
funded  by  AoA  under  Cooperative 
Agreement  awards  for  project  periods  of 
up  to  four  (4)  years.  The  Federal  share 
of  each  Resource  Center's  project  costs 
for  the  first  year  will  be  approximately 
$250,000;  thereafter,  funding  for  the 
subsequent  budget  periods  will  be 
approximately  $300,000,  $350,000  and 
$300,000,  respectively,  provided  funds 
are  available. 

Applications  for  continuation  grants 
of  these  Centers  beyond  the  initial 
budget  period  will  be  reviewed  on  a 
non>competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  mat  continued  funding 
will  be  in  the  best  interest  of  the 
Government.  Applicants  must  indicate 
their  imderstanding  of  the  financial 
limits  of  support  as  well  as  how  they 
will  seek  alternative  sources  of  support 
during  and  beyond  the  four  year  project 
period. 

2.3    Training  and  Technical  Assistance 
for  Title  VI  Grantees 

AoA  is  interested  in  applications  for 
a  training  and  technical  assistance 
project  that,  consistent  with  Section 
411(a)(4)  of  the  Older  Americans  Act, 
will  further  develop  and  strengthen  the 
capacity  of  Title  VI  program  directors 
and  staff  to  provide  comprehensive  and 


coordinated  systems  of  nutritional  and 
supportive  services  for  individuals  who 
are  older  American  Indians,  Alaskan 
Natives  and  Native  Hawaiians.  Of 
particular  interest  are  coordination  of 
resources  under  Title  VI  and  Title  m  of 
the  Older  Americans  Act  and 
strengthening  Title  VI  program 
accountability. 

Applications  are  solicited  from 
public,  voluntary  or  nonprofit 
organizations  that  ara  familiar  with 
Older  Americans  Act  programs  and  are 
knowledgeable  about  Title  VI  programs. 
The  applicant  selected  to  receive  an 
award  must  be  qualified  to  provide  high 
quality  training  and  technical  assistance 
specifically  adapted  to  the  needs  of  the 
diversity  of  Title  VI  programs 
throughout  the  country. 

The  application  should  include: 

(a)  A  plan  for  assessing  training  and 
technical  assistance  needs; 

(b)  A  plan  for  both  individual  and 
group  training  and  technical  assistance; 

(c)  A  plan  for  a  national  meeting, 
annually,  to  train  directors  of  programs 
under  Title  VI; 

(d)  A  discussion  of  how  training  and 
technical  assistance  will  be  coordinated 
with  the  AoA  Regional  Offices  to  assure 
training  needs  identified  by  Regional 
staff  through  their  grants  monitoring 
activities  are  addressed:  and 

(e)  An  evaluation  plan  to  measure  the 
results  of  the  training  and  technical 
assistance  provided,  including  process, 
outcome  and  impact  measurements. 

The  training  and  technical  assistance 
to  be  conducted  under  this  project  will 
include,  but  not  be  Umited  to  the 
following  areas: 

•  Effective  provision  of  nutritional 
and  supportive  services; 

•  Data  gathering,  maintenance  of 
records  and  report  preparation; 

•  Effective  use  and  coordination  of 
resources  under  Title  VI  and  Title  III, 
including  case  management  for  targeting 
persons  most  in  need; 

•  Effective  integration  of  training 
with  the  AoA  National  Eldercare 
Institutes  especially  in  the  areas  of 
nutrition,  health  promotion,  health  care 
and  long  term  care;  and 

•  Provision  of  training  to  new  Title  VI 
program  directors. 

The  project  shall  have  a  Project 
Director  with  an  appropriate 
backgroimd  who  shall  devote  at  least 
50%  of  her/his  time  to  this  effort. 
Appropriately  quahfied  individuals 
shall  be  appointed  to  the  project  staff  for 
purposes  of  providing  the  training  and 
technical  assistance  effort  described 
above. 

Under  the  cooperative  agreement 
award  mechanism,  AoA  and  the 
successful  applicant  will  share  the 


responsibility  for  managing  the  training 
and  technical  assistance  program.  The 
successful  applicant  will  have  the 
primary  responsibility  for  developing 
and  implementing  the  training  and 
technical  assistance  activities.  AoA  will 
jointly  participate  with  the  successful 
applicant  in  such  activities  as  clarifying 
issues  for  the  national  training  meeting 
agenda,  establishing  priorities  for 
training  and  technical  assistance, 
coordinating  with  the  AoA  Regional 
Offices,  and  developing  appropriate 
evaluation  measures.  The  details  of  this 
relationship  will  be  set  forth  in  the 
cooperative  agreement  to  be  developed 
and  signed  prior  to  issuance  of  the 
award. 

AoA  expects  to  fund  one  project 
under  this  priority  area,  with  a  Federal 
share  of  approximately  $400,000  per 
year,  and  a  project  duration  of 
approximately  three  (3)  years. 

2. 4    National  Leadership  Institu  te  on 
Aging 

Since  passage  of  the  Older  Americans 
Act  in  1965,  the  aging  network  of  State 
and  Area  Agencies  on  Aging,  Tribal 
Organizations,  and  Older  Americans  Act 
Program  Service  Providers  has  matured 
and  become  an  indispensable  resource 
for  older  Americans  in  communities 
across  this  country.  Until  recent  years, 
efforts  have  focused  on  building  the 
aging  netwoik,  resolving  service 
delivery  and  development  issues,  and 
expanding  the  management  capabilities 
of  aging  network  executives. 

By  the  mid  1980s,  it  became  apparent 
that  this  nation  was  facing  an  era  of 
fiscal  conservatism  at  a  time  when  both 
the  population  of  older  Americans  and 
the  intricacy  of  their  needs  were 
increasing.  The  impact  of  rapid  and 
complex  technological,  social,  economic 
and  demographic  changes  and  their 
implications  for  the  future  became  very 
clear.  The  challenges  demanded  that 
executives  and  others  in  the  field  of 
aging  adjust  their  vision  of  the  issues 
and  expand  their  role  as  innovators  in 
behalf  of  older  persons,  their  caregivers 
and  families.  In  1988,  under  the 
authority  of  Section  411(a)  and  Section 
411(b)(2)  of  the  Older  Americans  Act. 
the  Administration  on  Aging  (AoA) 
established  the  National  Leadership 
Institute  on  Aging  (NLLA)  to  provide  a 
forum  in  which  aging  network 
executives  could  rethink  issues  and 
enhance  their  role  as  leaders  in  this  era 
of  change. 

The  NLIA.  now  in  its  fifth  and  final 
year  of  funding  by  AoA.  has  provided  a 
highly  successful  residential  leadership 
development  program  to  aging  network 
executives  in  the  public,  private  and 
non-profit  communities.  The  program 
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OMtM  an  MivironiiMnt  when 
partidpaDts  are  ancouraoad  to  thiak 
innovadvely  about  the  (£aUangea  of  an 
aging  America,  to  engage  in  atrategic 
planning  focuaed  at  the  community 
level,  and  to  act  collaboratively  writh 
other  public  and  private  inatitutiona  to 
meet  tae  needa  of  older  persona.  To 
date,  the  National  Leaderahip  Inatitute 
on  Aging  haa  trained  aeveral  hundred 
aging  network  executivea  through  more 
than  a  doxan  reaidential  programa.  The 
NLIA  alao  offers  extensive  conaultation 
and  technical  aaaiatance  to  agendea  and 
communitiea.  Surveya  indicate  that  the 
program  haa  been  well  received  by 
partidpanta  and  their  organizationa. 

There  continues  to  be  a  need  to 
stimulate  the  thinking  and  creativity  of 
leaders  on  such  isauea  as  public-private 
partnerahipa;  coalition  building: 
community  beaed  long  term  care; 
managed  care:  urban,  suburban  and 
rural  concema;  health  care  and  many 
others.  AoA  intends  to  continue 
support,  through  a  new  cooperative 
agmamoit  awiurd,  for  a  National 
Leaderahip  Institute  cm  Aging  and  is 
solidting  applications  from 
organizations  that  have  demonstrated 
the  profeaaional  and  administrative 
capadty  to  omduct  such  a  program. 
AoA 'a  goal  is  to  assure  availability  of  a 
program  that  is  current  with  new  trends 
and  techniques  in  leedership 
development,  strategic  planning, 
community  action  and  administration. 

The  proposed  NLIA  curriculum  shall 
concentrate  on  leadership  development 
concepts  and  skills  in  the  context  of 
aging  iasues.  The  program  should  not 
duplicate  skills  training  such  as  fiscal 
management  and  supervision,  topical 
reviewa  <m  subjects  such  aa  nutrition  or 
day  care,  and  other  training  which  is  the 
normal  responsibility  of  State,  Tribal,  or 
local  organizations.  Applicants  diould 
identify  and  describe  the  course 
curriculum  and  show  how  the  courses 
will  meet  the  needs  of  partidpants.  The 
airriculum  should  take  into  account 
such  itona  as  emerging  trends  for  higher 
productivity,  greater  responsiveness  to 
the  customer,  auality  services  and 
decentralized  decision  making. 

The  applicant  should  adapt  the 
current  state  of  knowledge  regarding  the 
effective  organization  and  best  practices 
of  all  relevant  residential  programs  to 
the  particular  background  experience, 
capabilities,  and  interests  of  the 
executivea  from  a  seled  group  of 
organizations  and  agendas  (as  outlined 
below)  who  will  be  partidpating  in  the 
NLIA  reaidential  program.  Possible  sites 
for  the  reaidential  program  should  be 
discussed  and  the  environment  selected 
should  be  condudve  to  workshops, 
independent  study  and  informal 


sessiona  (beyond  the  daaaroom  and 
confarenca  area)  in  the  evenings  and 
over  a  weekend  period.  While  the 
residential  training  repnesenta  the  core 
of  the  program*  applicanta  may  wiah  to 
propose  additional  training  fonnata  to 
reach  audiences  that  may  not  have  the 
opporttmity  to  attend  a  reaidential 
program. 

In  the  pest,  partidpation  in  the 
training  program  haa  focused  primarily 
on  executives,  top  managers,  and  key 
mid-level  staff  of  State  and  Area 
Agencies  on  Aging  and  Tribal 
Organizationa.  Limited  numbers  of 
partidpants  came  frtnn  other 
oiganizations  such  aa  imiveraitiea, 
foundations,  non-profit  entities  and 
others.  Although  members  of  the  aging 
network  should  continue  to  be  the 
primarv  audience  for  the  proeram. 
spedal  efforts  should  be  made  to 
publicize  the  program  and  recruit  top 
level  <a-  key  representatives  from  those 
organizations  outside  the  traditional 
affng  network  which  have  given  aging 
issues  a  prominent  place  in  their 
planning  and  action  agenda.  Sudi 
organizations  indude,  but  are  not 
limited  to,  business,  church 
organizations,  professional  and  trade 
associations,  labor  unions,  national  non- 

!>rofit  organizations  and  their  affiliates, 
oundations  and  dvic  groups.  All 
partidpants  must  be  nominated  by  the 
organizations  with  which  they  are 
affiliated. 

The  National  Leadership  Institute  on 
Aging  must  have  its  own  strong 
organizational  identity  within  the 
strudure  of  the  host  organization. 
Evidence  must  be  provided  that  the 
Institute  will  have  the  ability  to  function 
in  a  reasonably  independent  manner. 
An  Advisory  Committee  shall  be 
established  to  insure  that  the  bistitute  is 
responsive  to  the  needs  of  the  program 
partidpants  and  is  technically  sound.  It 
must  be  comprised  of  representatives  of 
the  aging  network,  other  leaders  and 
experts  in  the  field  of  aging,  and  experts 
in  field  of  leadership  development. 
The  Institute  shall  have  a  Diredor 
with  an  appropriate  background  and 
experience  who  shall  devote  at  least 
50%  of  her/his  time  to  this  effort. 
Faculty  will  Include  resident  core  staff 
with  expertise  in  one  or  several  of  the 
curriculum  topics.  The  core  faculty  may 
be  supplemented  by  visiting  faculty 
who  are  expert  in  pertinent  topical 
areas. 

AoA  hitends  to  fund  the  National 
Leadership  Institute  on  Aging  through  a 
Cooperative  Agreement  award  for  an 
estimated  projed  period  of  five  (5) 
years.  The  Federal  share  of  the  Center 
projed  costs  is  expeded  to  approximate 
$400,000  in  the  first  year  and  $500,000 


in  subaequent  years.  Eadi  partidpant 
(or  their  empk^ar)  will  ba.expactad  to 
contribute  a  minimum  of  $400  toward 
the  cost  of  training.  Provision  will  ba 
made  for  scholarahipa  to  support 
partidpation  by  organizations  that 
demonstrate  an  inability  to  pay  the 
minimum  cost  The  applicant  shall  set 
forth  a  plan  for  garnering  other  soxircas 
of  finandal  support  such  as  partnership 
arrangements,  foundation  or 
endowment  support  or  other 
appropriate  assistance. 

2.5    Senior  Transportation 
Demonstration  Pro-am  Grants 

The  Amendments  to  the  Older 
Americans  Ad  of  1092  include  several 
provisions  which  recognize  the 
transportation  and  access  barriers  faced 
bv  older  persons,  especially  those 
elderly  whose  lack  of  transportation 
services  place  them  at  serious  risk  of 
losing  their  independence,  including 
rural,  low  income,  and  miiMrity  older 
persons.  In  particular,  the  Amendments 
dired  the  Administration  on  Aging  to 
carry  out  a  Senior  Transportation 
Demonstration  Program.  After  a 
background  discussion  of  the  issues 
affecting  transportation  services  ftv 
older  persons,  the  spedfics  of  the 
demonstration  projects  mandated  by  the 
1992  Amendments  are  outlined  by  this 
priority  area. 

Transportation  is  often  the  key  fador 
to  determining  whether  an  older  person 
can  live  independenUy.  It  is  vital  that 
thwe  be  an  eniective  and  affordable 
system  of  transportation  services 
available  to  the  at-risk  elderly 
population  if  they  are  to  avail 
themselves  of  community-based 
services.  The  National  Reseerch 
Council's  Transportation  Research 
Board  in  a  recent  report  summed  up  the 
matter  by  simply  stating  "mobility  is 
essential  to  the  quality  of  Ufa  for  older 
people."  Yet,  we  have  not  fully  grasped 
the  fad  that  the  control  of  one's  life,  the 
maintenance  of  adequate  housing  and 
living  arrangements,  the  use  of 
financial,  medical  and  sodal  services, 
these  purposes  can  not  be  realized  by 
older  persons,  espedally  those  at  risk,  if 
they  do  not  have  reedy  access  to 
transportation  services. 

The  automobile  remains  the  prindpal 
mode  of  transportation  for  the  Nation's 
dtizens,  including  its  senior  dtizens. 
More  than  80  percent  of  trips  made  by 
persons  over  the  age  of  65  are  made  in 
automobiles,  either  as  drivers  (x 
passengers,  and  that  percentage  is 
increasing.  In  1965,  only  40  percent  of 
those  age  65  or  older  haid  drivers 
licenses,  as  compared  to  65  percent  in 
1985.  More  than  90  percent  of  those 
who  will  be  age  65  in  the  year  2020 
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have  •  driver's  license  today.  Thus,  the 
planning  and  consideration  of  senior 
transportation  programs  must  take  into 
account  that  the  great  majority  of  older 
persons  have  and  will  continue  to  meet 
thetir  transportation  needs  through  the 
use  of  private  automobiles,  if  not  their 
own  cars,  then  those  of  a  relative,  a 
friend,  or  a  neighbor. 

The  needs  ofolder  drivers  are  of 
serious  concern  to  all  of  us.  As  they  age, 
older  drivers  gradually  experience  the 
loss  of  physical  or  financial  ability  to 
drive  and  to  maintain  an  automobile. 
Neither  vehicles  nor  roads  were 
designed  for  those  over  age  65.  Roadway 
design  and  sign  standards  need  to  be 
changed  to  respond  to  visual  and  other 
hmitations  often  experienced  by  older 
drivers.  When  older  persons — and  the 
non-drivers  who  depend  upon  them — 
lose  the  ability  to  drive,  they  not  only 
suffer  drastic  decreases  in  mobility, 
often,  they  lose  the  capacity  to  maintain 
the  independent  life  styles  made 
possible  by  the  flexibility  and 
convenience  of  an  automobile. 

Several  studies  list  the  lack  of 
transportation  as  the  primary  barrier  to 
older  people  obtaining  services.  Use  of 
an  automobile  may  be  neither  possible 
nor  practical  for  large  numbers  of  rural, 
suburban,  and  urban  elderly.  In  rural 
and  suburban  areas,  public  transit 
systems  are  often  unavailable;  and  the 
cost  of  private  taxi  service  is 
prohibitive.  In  urban  areas, 
impediments — crime,  schedules,  safety 
or  the  physical  design  of  vehicles— often 
inhibit  accessibility  to  public 
transportation  for  the  elderly. 

Legislation  administered  By  the  U.S. 
Department  of  Transportation  (DOT) 
that  impacts  older  persons  includes  The 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  PHiblic 
Law  102-240,  and  the  Federal  Transit 
Act  (FTA).  as  amended,  49  U.S.C.  epp. 
Section  1601  et  seq.  (This  Act  was 
originally  known  as  the  Urban  Mass 
Transportation  Act  of  1964).  ISTEA  sets 
out  policy  for  a  National  Intermodal 
Transportation  System  that  will  move 
people  and  goods  and  allow  the  United 
States  to  compete  in  the  global  economy 
in  an  economic,  environmentally  and 
energy  efficient  maimer.  Administered 
by  the  Federal  Transit  Administration, 
formerly  the  Urban  Mass  Transportation 
Administration.  ISTEA  has  its  focus  on 
a  future  in  which  all  transportation  is 
viewed  as  a  system.  This  view  supports 
mandates  in  the  Federal  Transit  Act  that 
direct  the  Federal  Transit 
Administration  to  address  many  of  the 
issues  faced  by  older  persons  as  they 
seek  access  to  needed  transportation. 

The  Federal  Transit  Act  puU  the 
needs  of  the  "transportation 


disadvantaged"  on  the  nation's  transit 
agenda  by  setting  goals  that  include 
improving  the  mobility  of  older  persons, 
persons  with  disabilities,  and  low 
income  persons.  The  Act  requires  that 
highways  and  transit  be  planned 
together  and  that  local  communities 
assure  maximum  feasible  coordination 
with  other  Federally  funded 
transportation  programs.  Several 
provisions  of  the  Act,  in  particular 
Sections  3.  9, 16,  and  18,  are  focused  on 
the  improvement  of  transportation 
services  for  older  persons.  (These 
sections  can  be  found  at  49  U.S.C.  app. 
Sections  1602(a)(1)(E).  1607a(e)(3)(D), 
1612(a)  and  1614.) 

The  Administration  on  Aging, 
through  the  implementation  of  OAA 
Title  III  at  the  area  agency  level,  is 
among  the  primary  providers  of 
transportation  services  for  older 
persons.  Thus,  AoA  has  been  aware  of 
the  impact  of  transportation,  or  the  lack 
of  transportation,  on  the  quality  of  Ufe 
for  senior  citizens.  Over  the  past  several 
years,  AoA  has  developed  a 
collaborative  relationship  with  the  DOT, 
in  particular  with  FTA.  to  improve 
transportation  services  to  the  elderly. 
One  of  the  goals  of  this  collaborative 
effort  has  been  the  coordination  of 
transportation  services  at  the  local  level. 
The  Amendments  to  the  Older 
American  Act  of  1992  and  provisions  of 
ISTEA  have  positioned  local 
communities  to  strengthen  existing  local 
collaborative  efforts  and  to  initiate  new 
efforts  where  none  have  existed. 

More  specifically,  the  Amendments  of 
1992  add  Section  429D  to  the  Older 
Americans  Act  which  directs  the 
Administration  on  Aging  to  carry  out  a 
Senior  Transportation  Demonstration 
Program.  This  priority  area  is  intended 
to  implement  the  purposes  of  this  new 
program,  namely  to: 

•  Demonstrate  innovative  approaches 
for  improving  older  persons  access  to 
healtli  care,  nutrition  and  other 
supportive  services; 

•  Develop  comprehensive,  integrated 
senior  transportation  services;  and 

•  Leverage  resources  for  senior 
transportation  services  through  the 
coordination  of  (a)  various 
transportation  services  and  (b)  various 
funding  sources  including,  but  not 
limited  to.  Sections  9, 16(b)(2)  and  18  of 
the  Urban  Mass  Transportation  Act  of 
1964;  and  Titles  XDC  and  XX  of  the 
Social  Security  Act. 

AoA  will  make  awards  for  projects 
that  will  best  carry  out  the  following 
objectives: 

A.  Demonstrate  precedent-setting 
strategies  for  enhancing  senior 
transportation  services  and  developing 


resources  for  those  services  %vithin  the  * 
geographic  area  served  by  the  applicant: 

B.  Establish  plans  that  ensure  me 
coordination  of  senior  transportation 
services  with  public  (mass) 
transportation  services  as  well  as 
specialized  transportation  services 
provided  within  the  geographic  area 
served  by  the  applicant; 

C.  Demonstrate  the  capacity  to 
employ  the  broadest  range  of 
transportation  and  community  resources 
available  to  the  community  for  the 
provision  of  senior  transportation 
services; 

D.  Demonstrate  the  capacity  to 
cooperate  and  coordinate  with  providers 
of  services  under  OAA  Title  III,  Titles 
XIX  and  XX  of  the  Social  Secxirity  Act. 
health  care,  and  providers  of  mass  and 
other  public  and  specialized 
transportation  services  for  the  provision 
of  senior  transportation  services;  and 

E.  Establish  plans  for  senior 
transportation  demonstration  programs 
that  target  frail,  at  risk,  disadvantaged 
and  low-income  elders,  with  special 
emphasis  on  those  residing  in  rural 
areas  by  developing  specific  strategies  to 
meet  their  needs. 

Applicants  for  awards  under  this 
priority  area  must  provide  information 
that: 

(1)  Describes  senior  transportation 
services  for  which  they  are  seeking 
assistance; 

(2)  Presents  a  comprehensive  strategy 
for  developing  a  coordinated 
transportation  system  or  for  leveraging 
the  resources  to  provide  the  services  of 
such  a  system; 

(3)  Describes  the  scope  of  the 
coordinated  system  with  details  of  the 
responsibilities  of  all  participants, 
including  providers  of  OAA  Title  ID, 
Titles  XIX  and  XX  of  the  Social  Security 
Act,  health  care,  and  other  social  and 
supportive  services  as  well  as  providers 
of  mass  and  other  public  and 
specialized  transportation  services; 

(4)  Indicates  the  applicant's 
understanding  of  the  state  of  knowledge 
regarding  elderly  transportation  issues, 
its  awareness  of  the  work  being  carried 
out  to  address  those  issues  (including 
the  effort  of  the  National  Eldercare 
Institute  on  Transportation),  and  its 
capability  for  assessing  the  policy 
implications  of  the  Senior 
Transportation  Demonstration  Program; 

(5)  Provides  a  plan  for  evaluating  the 
effectiveness  of  tne  proposed  senior 
transportation  demonstration  program 
and  submits  a  report,  suitable  for 
submission  to  the  Congress, 
documenting  the  project  results. 

Eligible  applicants  include  State  and 
Area  Agencies  on  Aging,  State 
Departments  of  Transportation,  and 
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other  public  agencies  and  non-proRt 
organizations.  At  least  50%  of  the 
awards  will  be  made  to  entities  located 
in,  or  primarily  serving,  rural  areas. 
AoA  expects  to  fund  approximately  five 
(5)  projects  under  this  priority  area  with 
a  Federal  share  approximating  $100,000 
(>er  year  and  an  estimated  project  period 
of  two  (2)  years. 

2. 6    Demonstration  Programs  for  Older 
Individuals  With  Developmental 
Disabilities 

The  total  number  of  elderly  persons  in 
the  United  States  who  are 
developmentally  disabled  is  estimated 
to  be  as  high  as  one-half  million 
persons.  These  older  persons  are  in 
double  jeopardy.  Their  problems  are 
complicated  by  longstanding  physical  or 
mental  impairments  and  frequently  they 
need  individualized  housing,  day  care, 
and  other  supportive  services. 
Assistance,  through  the  provision  of 
appropriate  services,  to  this  priority 
older  population  can  be  made  available 
and  accessible  within  the  community 
through  a  comprehensive,  coordinated, 
community-based  service  system.  This 
system  of  services  should  be  designed  to 
enable  older  persons  with 
developmental  disabilities  to  attain  and 
maintain  emotional  well-being  and 
independent  living. 

The  Older  Americans  Act  now 
contains  several  provisions  which  give 
priority  attention  to  the  need  for 
services  to  elderly  disabled  people  and 
cooperation  with  agencies  and 
organizations  regarding  the 
developmentally  disabled.  For  example, 
the  Act  requires  the  State  Agency  on 
Aging  to  establish  and  operate  an  Office 
of  the  State  Long-Term  Care 
Ombudsman.  This  Office  is  required  to 
coordinate  ombudsman  services  with 
the  protection  and  advocacy  sy  .stums  for 
individuals  with  developmental 
disabilities  and  mental  illness 
established  under  Part  C  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  and  under  the 
Protection  and  Advocacy  for  Mentally 
111  Individuals  Act  of  1906. 

With  respect  to  the  needs  of  elderly 
persons  with  severe  disabilities,  the 
Cider  Americans  Act  requires  State  plan 
assurances  that  the  State  Agency  on 
Aging  will  coordinate  plarning, 
identification,  assessment  of  needs,  and 
the  provision  of  services  for  older 
individuals  with  disabilities  with  State 
agencies  primarily  responsible  for 
disabled,  including  severely  disabled, 
persons.  The  State  plan  must  also 
contain  an  assurance  that  the  State  will 
work  with  these  ageiK^es  to  develop 
collaborative  programs  to  meet  the 


needs  of  older  individuals  with 
disabiUties. 

Through  Section  415  of  the 
Amendments  to  the  Older  Americans 
Act  of  1992,  the  Congress  has  recently 
given  added  emphasis  to  the  issues  of 
providing  services  to  older  individuals 
with  developmental  disabilities  as  well 
as  to  older  individuals  with  caretaker 
responsibilities  for  developmentally 
disabled  family  members,  Doth  children 
and  adults.  State  and  local  planning 
linkages  are  needed  in  order  to  facilitate 
the  effective  coordination  and  delivery 
of  services  to  these  individuals. 
Administrators  and  managers  of 
programs  that  serve  older  and 
developmentally  disabled  persons  need 
to  increase  their  understanding  about 
the  interrelationships  of  the  Older 
Americans  Act  and  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act — their  budgets,  policies, 
organizational  structiuas,  functions, 
priorities,  mandates,  and  target 
populations. 

The  purpose  of  this  priority  area, 
consistent  with  Section  415  of  the  1992 
AmendmMits.  is  to  support  the  efforts  of 
agencies  that  serve  older  and 
developmentally  disabled  persons  to 
collaborate  on  State  and  local  planning, 
coordination,  and  programs  that  will 
improve  services  to  older  persons  with 
developmental  disabilities  and  to  older 
persons  who  care  for  younger  family 
members  with  developmental 
disabilities.  Such  services  include: 

(1)  Child  care  and  youth  day  care 
programs; 

(2 J  Programs  to  integrate  the 
individuals  into  existing  programs  for 
older  individuals; 

(3)  Respite  care; 

(4)  Transportation  to  multipurpose 
senior  centers  and  other  facilities  and 
services: 

(5)  Supervision; 

(6)  Renovation  of  multipurpose  senior 
centers; 

(7)  Provision  of  materials  to  facilitate 
activities  for  older  individuals  with 
developmental  disabilities,  and  for  older 
individuals  with  caretaker 
responsibilities  for  developmentally 
disabled  children; 

(8)  Training  of  State  Agency.  Area 
Agency  on  Aging,  volunteer,  and 
multipurpose  senior  center  staff,  and 
other  service  providers,  who  work  with 
such  individuals;  and 

(9)  In-home  serv  ices. 
Applications  are  solicited  from  State 

Agencies  on  Aging,  or  Developmental 
Disabilities  State  Planning  Councils,  for 
projects  to  develop  collaborative  models 
which  demonstrate  and  document 
successful  strategies  for  coordinating 
proems  and  services  for  older  persons 


with  developmental  disabilities  and 
older  individuals  with  caretaker 
responsibilities  for  younger 
developmentally  disabled  family 
members.  These  models  should  be 
described  by  the  applicant  in  terms  of 
the  (1)  Efforts  of  the  AoA  Networic  to 
develop  State  and  local  planning 
linkages;  (2)  barriers  to  collaboration 
and  coordination  and  methods  used  to 
overcome  barriers;  (3)  linkages  with 
relevant  agencies  who  share  concerns  in 
the  area  of  aging  and  developmental 
disabilities;  and  (4)  examples  of 
successful  integration  of  older  persons 
with  developmental  disabilities  into 
Older  Americans  Act  Programs. 
Applications  must: 

•  Provide  a  description  of  the  key 
tasks  to  be  undertaken  to  implement  the 
project  as  well  as  how  the  State  Agency 
on  Aging,  the  Area  Agency  on  Aging 
and  the  Developmental  Disabilities  State 
Planning  Council  will  collaborate  on  the 
project; 

•  Provide  a  description  of  the 
instructional  materials  to  be  developed 
under  the  project  and  discuss  how  these 
materials  are  designed  to  assist  in 
planning,  coordinating,  and  improving 
service  delivery  to  older  persons  with 
developmental  disabilities  and  to  older 
individuals  with  caretaker 
responsibilities  for  their 
developmentally  disabled  children; 

•  Include  a  plan  for  dissemination  of 
project  findings  along  with  statements 
from  all  agencies  involved  in  the 
project,  which  dearly  state  their 
commitment  to  the  proposed 
collaborative  efforts  aimed  at  serving  the 
elderly  and  the  developmental  disabled; 

•  Provide  evidence  tnat  the  model(s) 
produced  under  the  project  will  be 
ongoing  once  the  grant  terminates  and 
describe  how  the  effectiveness  of  the 
project  will  be  assessed;  and 

•  Assure  that,  if  funded,  the  project's 
final  report  Mdll  include  sufficient 
documentation  and  information  on  the 
implementation  of  the  models, 
including  the  resolution  of  problems,  to 
maximize  the  report's  usefulness  to 
other  States  desiring  to  replicate  the 
model. 

Only  State  Agencies  on  Aging  or 
Developmental  DisabiUties  State 
Planning  Councils  are  eligible  to  apply 
under  this  priority  area.  In  every  case, 
the  State  Agency  on  Aging  and  the 
Developmental  Disabilities  State 
Planning  Council  must  be  partners  in 
the  project.  State  Agencies  on  Aging 
must  involve  the  Area  Agencies  on 
Aging  in  developing  planning  linkages 
at  the  local  level.  The  Administration  on 
Aging  plans  to  fund  approximately  five 
(5)  projects  under  this  priority  area  with 
a  Federal  share  of  approximately 
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$10<MN»  par  yMT  fer  as 
prafKt  dualtaa  ol  two  (2) 

2.7    Demonstration  Profecta  f<^ 
IntergBnenxtional  and  Multigeaeratfanal 
Activities 

AppHrartcma  aro  solicited  to  d«v«Ic^ 
and  implemeiit  inlergaBeratioaal  and 
omltigimeratiQnal  programa  designed  to 
assist  fiunilies  at-risk.  Over  the  past 
several  decades,  traditional  bonds 
within  femilies  and  communities  have 
been  greatly  compromised.  Historically, 
families  haw  taken  responsibiMty  far 
supporting  their  members.  However, 
increased  stress  on  families  has  made 
this  mofe  difficult.  There  is  a  growing 
segregatioo  occurring  between  aging 
parents  and  their  chudreo  and 
grandchildren.  A  growing  number  of 
older  persons  are  now  living  alone  and 
isolated.  At  the  same  time,  at-risk  youth 
face  problems  of  poverty,  drug  abuse, 
violence,  and  teen-age  pregnancy. 

We  are  also  seeing  a  growing 
phenomenon  of  grandparents  assoming 
the  role  of  caregiver  because  parents  are 
not  able  to  care  for  their  own  diildren. 
Programs  and  pobdes  imrohFing  issues 
facing  at-risk  American  hmilies  have 
oiten  fuled  to  consider  the  vital  roles 
and  contrflMitkais  made  by  older  hmily 
membets.  Potides  often  are  created  and 
implemented  without  considering  the 
importance  and  relevance  of  tho 
extended  family  netvirark.  Older  pocsoos 
are  integral  playws  in  the  family, 
neighborhood  and  conunui^^. 

Inteiganarational  and 
multiganarational  programming  has 
siirfaced  as  one  vehicle  for  addressing 
some  of  the  issues  currently  afliacting 
the  fiunily  and  society  as  a  whote. 
Intergeneiatiuual  programming,  planned 
ongoing  activities  netween  youth  and 
older  people  that  foster  mutoat  growth 
and  address  community  needs,  has 
emerged  as  a  cost-effsctive  way  of 
mobilizing  human  resources  aa^ 
fostwing  understanding.  Theee 
programs  have  proven  pcrticularty 
a&ctiipe  because  they  meet  nomasotis 
needs  of  young  and  old,  fcmiHaf  ai^ 
communities.  Programs  which  involve 
young  people  as  resources  to  older 
persons  provide  an  innovative  way  of 
meeting  needs  of  the  elderly  and 
enhancing  services  within  me 
community.  Seniors  can  be  an  excellent 
resource  to  assist  at-risk  youth  and  their 
{bmilies.  There  is  also  a  growing 
movement  of  the  ehleiiy  and  youth 
working  together  to  assist  with  problems 
facing  communities  across  this  country. 

A<308S  the  country,  there  are  many 
programs  which  beve  been  tested  and 
are  eurreatly  udavway  in  tho  arae  of 
lDt0r§mmatbamakamdm 
programming.  Many  of  i 


hafvo  eaetged  ••  tke  rasttll  of 
coQabendaa  betwaes.  and  )okA  support 
firoB,  Ae  AdminMration  oo  Aging  wd 
the  AAniBlstratioB  for  CUkhreD  and 
Familiea.  TMs  priority  area  is  intended 
to  build  open  UM  riiered  experioace  and 
leeults  of  theee  AoA-ACF  collaborative 
efforts  aati  to  point  towatd  future  arees 
of  intaraMDcy  program  coopention 
designed  to  stmtgthen  the  bonds  anxmg 
generations  of  Americans. 

Examples  of  intargeoerational/ 
multigenerational  programs  ciuraitly 
imderwey  include: 

•  Family  support  program*— for 
axampie,  volunteer  senior  aides 
("family  friends")  providing  in-home 
support  to  chnmicslly  ill  and  disabled 
children  and  their  families; 

•  katargeneratiooal  child  care 
progmne;  older  workers  in  child  care 
centers,  or  child  care  centers  operating 
within  IcH)g-term  care  facilitiea. 

•  Mentoring  programs— older  persons 
provide  guidance  and  friendship  to  al- 
risk  youm; 

•  School  tutoring  programs— older 
persons  provide  assistance  and  tutoring 
to  school  children  during  and  after 
school; 

•  School-based  coDstegate  meals 
programs  for  the  eldar^r— 
intergenerational  excfaaogea  of  services 
between  tho  elderly  and  studmts  at 
elementary,  middle,  and  high  schools; 

•  Literacy  programs  for  oider  adults 
uUliring  collega  students  as  tutors; 

•  Chora  sarvicas — ^young  persons 
perfnm  a  basic  chore  Cor  vulnerable 
oldn*  persona; 

•  Priaadly  visiting— young  persons 
visit  oldar  parsona  in  their  homes  or  ia 
long-term  care  facilities; 

The  benefits  of  intergenerational 
programs  to  all  gSBerations  and  the 
family  are  numeroits.  Young  people 
receive  extra  love  and  attention  as  well 
as  gnidanca  and  support  from  a 
contributing  and  caring  adulL  Seniors 
receiwe  needed  aanrices  from  the  youth 
to  help  thara  "»"nt"H  their 
indepoodeace.  Ahhou^  demonstration 
progmaa  ndst  throughout  the  country, 
the  establishment  of  intergenerational 
programs  solidly  within  existing 
systems  has  not  taken  place  in  most 
conuiMinitiea.  Rarely  are 
inteiganeratkaial  programs  seen  as  long- 
term  initiatives  thai  can  be  integr^ed 
into  the  programs  of  national.  State,  and 
local  OKganiaatioBS  and  associations. 

This  priority  area  responds  to  the 
priodtias  sat  forth  in  Sections  406  and 
409  of  the  AflMBdments  tothe  Older 
Aaiericans  Act  of  1992.  Its  purpose  is  to 
inaeaea  and  expaad  the  commitmeol  al 
orgai^aattenaandassoriationste 
incorponaa  iaJMaBBraHoBal  and/or 
multigeaantiendi  programs  into  their 


en  a  prioritv  baste.  wMb  a  focus 

on  tha  role  of  eider  iHnOy  naabefs  In 
thadvralopnMat  of  solottoM  to  Ao 
problems  that  tepad  on  AaMricaa 
families. 

Eligible  appUcaofls  an  or^aidaatloBS 
that  employ,  or  provida  oppcatuuHiea 
for,  older  individuals  to  n^gs  in 
multlgeneratiaaal  acdvitiaa.  In  awarding 
grants,  the  Assistant  Secretary  for  Aging 
will  give  pref««ooa  to  (1)  Organiatiops 
with  a  demonstrated  record  of  carrying 
out  mttUgeDerational  activities  and  W 
organizations  proposing  pro^cts  that 
will  serve  older  Indivimials  vdth 
greatest  ecoaqnic  need  twith  paitlcalar 
attention  to  low-income  ndnoilty 
individuals). 

The  Administraticm  on  Aging  (AoA) 
intends  to  make  two  types  of  awards 
under  this  priority  area:  2.7.1 
Demonstration  Pfo^acte  and  2.7.2 
Technical  Assistance  Proiect. 

2.7.1  Demonstration  Profecta 

AoA  plans  to  hmd  approximataty  five 
(5)  denMostration  proiecta  at  a  Federal 
share  of  approximately  $100,000  per 
project  for  a  period  of  appraxtmatoly  17 
months.  Such  projects  should  be 
designed  as  models  for  testing  the 
effectiveness  of  innovative  approaches 
to  multigenerational/inteigenerational 
programming  in  lostaring  and 
expanding  the  bonds  among  and 
between  generations.  Projects  ftmded 
under  this  priority  area  wiD  receive 
technical  assistance  and  guidance  in  the 
development  and  implmnentation  of 
their  pro|ects.  Assistance  wiU  be 
provided  via  telephone,  mail  and  on-site 
visits.  Plans  call  for  project  directors  to 
attend  at  least  one  cluster  meeting  in 
Washington,  D.C  during  the  project 
period. 

2. 7.2  TechaJcal  Assistance  Ptojact 

AoA  plans  to  award  one  pt>ject  grant 
under  sub-priority  area  2. 7.2  to  prwide 
technical  assistance  and  training  to  the 
new  demonstration  projects.  In  that 
capacity,  the  project  grantee  will  serve 
as  an  information  baM  and  progiaai 
resource  in  promoting  the  affsctive 
transfer,  disseminatioo,  and  utilizatian 
of  relevant  iatergeoerational  and 
multiganeratiooal  program  products  and 
best  practicaa.  Tbe  project  grantee  to 
also  esqtected  to  develop  sod  implsmeat 
a  public  awareness  campaign  aimed  al 
promoting  intaigeneiational  and 
multigenerational  programs  to  relevant 
audi«ac8e  of  organizations  and 
aasodations,  the  aging  network,  and 
media  sotsces. 

Applicants  for  this  grant  nuut 
demonstrate  a  strong  knowledge  base 
and  extensive  axpeiiaoce  te  prmidlng 
technical  aaatotaaoa  and  tnining  ia  dte 
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area  of  intergenerational  programming. 
On  the  basis  of  its  strong  Knowledge 
base  and  its  assessment  of  the  progress 
of  the  demonstration  projects,  the 
grantee  will  be  expected  to  analyze  the 
poUcy  implications  of  this 
intergenerational/multigenerational 
demonstration  program  and  to  ofl'er 
recommendations  for  future  program 
initiatives. 

The  application  must  include  a 
detailed  plan  for  assisting 
approximately  Gve  (5)  demonstration 
projects.  Plans  should  include  at  least 
one  site  visit  to  each  project  and  a 
"cluster"  meeting  for  the  new  model 
projects  funded  under  section  (1)  above. 
The  successful  appUcant  under  this 
section  is  responsible  for  assisting  the 
five  (S)  funded  projects  with  the 
following: 

(1)  Providing  timely  and  relevant 
background  information  regarding 
effective  intergenerational 
prooamming: 

(2J  Training  and  technical  assistance 
in  program  development,  linkages  with 
agins/vouth  networks; 

(SjAssisting  in  strategic  planning; 
and 

(4)  Increasing  public  awareness  and 
commitment  (including  media 
strategies)  to  innovative 
intergenerational  and  multigenerational 
efforts. 

It  is  anticipated  that  the  funding 
support  for  this  technical  assistance  and 
training  project  will  be  approximately 
$200,000  for  a  project  period  of 
approximately  seventeen  (17)  months. 

2.8    Rural  Mental  Health  Care  Training 
for  Service  Providers 

The  Administration  on  Aging  (AoA)  is 
soliciting  applications  to  develop  and 
conduct  training  programs  for  rural 
femily  and  individual  service  care 
providers  in  mental  health  care.  These 
awards  are  intended  to  meet  the  serious 
needs  of  older  persons  at  risk  of  mental 
health  impairment  in  areas  that  are 
underserved  by  mental  health 
professionals.  By  training  family  care 
providers,  including  clergy,  primary 
health  care  professionals,  social 
workers,  home  care  aides,  and 
community  volunteers,  to  detect  risk 
factors  and  behavior  characteristics  of 
depression  and  other  disorders  among 
frail  elderly  and  communicate  this 
information  to  mental  health  care 
professionals,  it  is  hoped  that 
supportive  care  and  assistance  can  be 
given  to  prevent  further  impairment  and 
reduce  the  risk  of  major  physical  and 
mental  disorder. 

According  to  the  recently  released 
report.  Aging  America:  Trends  and 
Projectioiu  (1991).  studies  over  the  last 


several  decades  have  documented  that 
between  15  percent  and  25  percent  of 
older  people  have  serious  symptoms  of 
mental  disorder.  While  older  persons 
are  at  the  same  risk  of  psychiatric 
disorder  as  the  general  population,  they 
represent  a  greater  proportion  of  persons 
with  cognitive  impairment  due  to 
organic  mental  disorders  and  a  greater 
proportion  of  individuals  with 
secondary  symptoms  of  depression 
related  to  poor  physical  health,  misuse 
of  alcohol,  and  inappropriate  use  of 
prescriptive  and  non-prescriptive 
medications.  The  suicide  rate  is  higher 
among  the  elderly  than  among  any  other 
age  group. 

The  incidence  of  mental  health 
disorders  is  highest  among  elderly 
living  in  institutional  settings,  and  is  a 
major  reason  for  their  placement  or 
admission.  With  few  exceptions, 
however,  persons  with  diagnosed  health 
disorders  live  in  community  settings, 
most  in  their  own  homes,  either  alone 
or  with  family  members,  a  small 
proportion  in  small  group  homes.  In 
many  cases,  the  caregivers  of  older 
persons  with  mental  health  disorders, 
and  often  those  who  care  for  older 
]>ersons  with  chronic  physical 
impairments  as  well,  have,  or  run  a 
serious  risk  of  developing,  mental 
health  problems  created  by  heavy 
caregiving  burdens. 

The  National  Resource  Center  for 
Rural  Elderly  at  the  University  of 
Missouri-Kansas  City,  with  AoA 
support,  recently  published  a  resource 
book.  Mental  Health  Services  for  Elders 
in  Rural  America  (1991),  in  which  the 
level  and  characteristics  of  mental 
dysfunction  of  the  rural  aged  are 
described  in  detail.  While  it  indicates 
there  is  Utile  difference  in  life 
satisfaction  between  the  aged  in  rural 
and  urban  areas,  there  are  social, 
environmental,  and  income  differences 
which  exacerbate  the  vulnerability  of 
older  persons  living  in  rural  areas  to 
problems  of  mental  illness.  Most 
prominent  of  the  barriers  are  lack  of 
resources,  difficulty  in  gaining  access  to 
existing  resources,  and  often  an 
enduring  reluctance  to  seek  assistance, 
especially  in  situations  where  stigmas 
still  persist.  In  1989,  fewer  than  5%  of 
patients  at  community  mental  health 
centers  and  less  than  two  percent  of 
patients  of  private  psychiatrists  were 
older  adults  living  in  non-metropoUtan 
areas. 

None  of  the  three  primary  delivery 
systems — primary  mental  health  (e.g. 
Community  Mental  Health  Centers),  the 
Aging  Netwoiii  (e.g.  nutrition  sites),  and 
primary  health  (e.g.  satellite  medical 
clinics)  are  adequate  to  address  these 
needs  or  overcome  these  barriers. 


Nevertheless,  the  existence  of  these 
systems  for  delivery  of  mental  health, 
health  and  aging  services  are  a  potential 
asset  if  access  barriers  are  overcome. 
AoA  has  demonstrated  in  previous 
grants  that  exemplary  models  for 
outreach,  such  as  those  cited  by  the 
Center  for  Rural  Elderly,  which  involve 
training  volimteers,  non-traditional 
service  providers,  and  non-mental 
health  aging  service  providers  as  general 
purpose  outreach  workers  for  the  aging, 
can  increase  the  access  of  the  more 
isolated  elderly  in  rural  areas  to  mental 
health  services. 

AoA  intends  to  support  two  State- 
wide training  grants  which  will 
demonstrate  the  feasibility  and 
effectiveness  of  training  non-mental 
health  professionals  to  provide  early 
detection  and  assistance  to  isolated  frail 
elderly  in  rural  settings.  Applicants 
must  be  responsive  to  the  standards 
specified  for  these  rural  mental  health 
care  training  projects  by  Section  411(e) 
of  the  1992  Older  Americans  Act.  as 
amended,  including  involvement  of 
qualified  mental  health  professionals  in 
the  preparation  and  use  of  training 
materials,  the  use  of  community 
hospitals  as  locations  for  training 
workshops,  and  participation  of  faculty 
and  students  in  non-medical 
departments  of  academic  institutions 
with  a  history  of  interest  and  experience 
in  mental  health  education.  Each  project 
will  be  expected  to  develop,  test  and 
revise  after  trial,  training  materials 
suitable  for  non-health  professionals 
which  increase  understanding  of  the 
fundamental  concepts  of  normal  aging, 
increase  recognition  of  common  mental 
health  disorders  in  older  persons,  and 
increase  the  abiUty  to  refer  risks  and 
symptoms  of  disorders  to  providers  of 
mental  health  services.  Apphcants  must 
include  evidence  of  commitment  and 
support  to  the  objectives  of  their 
proposed  project  from  organizations  and 
institutions  in  the  mental  health  and 
aging  service  delivery  systems. 

The  approximate  Federal  share  of 
funding  for  each  award  is  $200,000  per 
year  for  a  project  period  of  up  to  two  (2) 
years.  The  eight  (8)  percent  indirect  cost 
limitation  for  training  grants  will  be 
applied  for  training  activities  involving 
academic  institutions.  Differences 
between  the  8%  rate  and  the 
Institution's  approved  Indirect  cost  rate 
may  be  applied  to  the  25%  cost  sharing 
requirement  Applicants  should  indicate 
a  commitment  to  sustaining  the  project's 
accomplishments  after  Federal  grant 
support  is  ended. 


IMI 


Fbdarai  lagfater  /  VqL  58.  No.  9S  /  Wednesday.  May  19.  1999  /  Notices 


29269 


2.9    Paaskui  tafonnaUon  and 
Counseling  Demoastratiort  Pmgram 

Retuement  means  many  duBgs  to 
difiiareat  people.  For  raool  peofw,  it 
means  an  end  to  the  regular  wctkadey 
worid  of  liitt  time  employsieDt  and  a 
switch  to  pert  time  work  or  leisure  time 
and  vofaiBteer  activities.  Few  most 
people,  retireooect  also  means  a  change 
in  the  amount  and  the  source  of  their 
incomes 

Depending  on  s  person's  age  at  the 
time  of  retiremmt,  he  or  she  will  be 
eligible  for  sooa)  security.  But  social 
security  does  not  and  %vtt8  not  intended 
to  provide  all  the  income  thet  a  person 
needs  in  retirement.  Most  government 
employees  and  many  people  in  private 
industry  are  covered  by  s«Hiie  sort  of 
pension  plan  to  assist  them  in 
tetireraent.  Employee  pensions  account 
for  almost  28%  of  the  income  of  older 
persons.  Overall,  two  oat  of  every  five 
older  household  units  receive  incnne 
from  public  and^or  private  pension 
benefits  oth«'  than  Social  Security. 

Nevertheless,  the  adequacy, 
avatkbtlity,  coverage,  and  reliability  of 
pensions  remalD  as  issues,  fai  particular, 
problems  arise  when  people  move  fitira 
company  to  company  during  their 
careers,  when  companies  go  out  of 
business,  or  when  companies  are  bought 
out  by  other  companiea  and  pension 
plans  take  on  a  diilerent  form. 
Compounding  this  problem  are  the 
myriad  of  entitlements  and  restrictions 
that  are  built  into  diflerent  pension 
plans,  occasionally  rendering  them 
almost  unintelbgible  to  anyone  but 
highly  trained  I^al  experts. 

Recognizing  the  large  unmet  need  to 
provide  older  Americans  with 
informaticHi  and  counseling  in  the  area 
of  pension  benefits.  Congress  provided 
in.  Section  419  of  the  Amendments  to 
the  Older  Americans  Act  of  1992  for  the 
funding  of  Pension  Information  and 
Counseling  Demonstration  l^rojects.  bi 
response  to  that  mandate,  under  diis 
priority  area  the  Administcatioii  on 
Aging  (AoA)  will  fund  a  nxmiber  of 
demonstration  projects  as  well  as  a 
training  and  technical  assistance  profect 
to  provide  support  to  the  pension 
information  and  counseling  effort.  Both 
types  of  projects  should  address  not  just 
how  to  ootais  pension  benefits,  but  also 
honr  to  live  en  and  wisety  invest  the 
ben^ts  whitii  the  retiree  receives. 

Under  priority  area  2.9.1,  AoA 
intends  to  fund  approximately  six  (6) 
demonstration  projects  at  the  State  or 
local  level  that  seek  to  provide  outreach, 
information.  GounseBng.  raiiBrral  and 
assistance  in  the  area  or  pension 
benefits.  These  projects  shalh 


•  Provide  counsettng  and  assistance 
to  individuals  needing  infiumation  that 
may  assist  them  in  est^ilisking  rigkts  to. 
obtaining,  and  filing  chims  or 
coxnpkiBts  relative  to  pensioji  and  othv 
retirement  benefits; 

•  Provide  infonoation  on  sources  of 
pension  and  other  retirement  benefits; 

•  h4ake  lefarrals  to  legal  and  other 
advocacy  programs; 

•  Establish  a  system  of  leiarrals  to 
Federal,  State,  and  local  Departntents  or 
agencies  relative  to  pensions  and  other 
retirement  benefits; 

•  Establish  outreach  programs  to 
provide  information,  counseling, 
assistance  and  referral  regarding 
pension  md  other  retirement  benefits 
with  particular  emphasis  on  outreach  to 
women,  minorities  and  low  income 
retirees:  and 

•  Provide  basic  information  to  people 
about  what  options  are  available  to  thiam 
for  their  retirement  amtuities. 

Projects  should  cocsidw  the 
possibility  of  locating  ai  senior  canters 
or  other  places  where  semorstacid  to 
congregate.  They  should  alaocoosidar 
the  possibility  of  training  volunteers  to 
work  with  claimanta  on  many  of  the 
details  that  do  not  require  legal 
interventions. 

Appbcaot  riigihility  for  peosifai 
infomurtion  and  counseling 
demonstration  project  awards  is  limited 
by  statute  (Section  419  of  the  1992 
Older  Americans  Act  Amendments)  to 
State  and  Area  Agencies  on  Aging  and 
nonprofit  organizations  with  proven 
experience  in  the  counseling  of  older 
persons  regarding  retirement  benefits 
and  pension  righto.  AeA  intends  to 
support  each  of  the  projects  at  a  Federal 
share  of  approximately  $75,000  for  a 
project  period  of  approximately 
seventeen  (17)  months. 

Under  prUmtj  area  2.9.2,  AoA 
intends  to  fund  one  technical  assistance 
project  that  will  strengthen  the  role  of 
the  demonstration  projects,  State  and 
Area  Agencies  on  Aging  ard  legal 
services  providers,  both  public  and 
private,  in  providing  pension  assistance 
and  encouraging  cooridination  among 
these  ptHips.  This  project  will  provide 
technical  assistance  to  the 
demonstration  projects  and  to  legal 
services  projects  that  seek  to  develop 
programs  on  pension  benefits 
counseling,  TTie  project  will  (1)  develop 
a  cadre  of  ti^nea  legal  experts  who  are 
willing  to  work  with  local  personnel 
and  clkimanto  who  need  to  access  the 
private  pensicm  sector  and  (2]  provide 
training  for  professional  and  vohmteer 
personnel  who  will  work  with  older 
Americans  at  the  State  and  local  level  to 
assist  tbam  fn  miderstanding  and 


gaining  better  access  to  their  pension 
righto  and  options. 

Applicanto  for  this  grant  must 
damoostrata  a  strong  biowladaB  base 
and  an  axtensiva  axperieBoa  of 
providing  national  infaraiatlaa. 
counaeling,  and  advocacy  in  mattors 
related  to  pension  and  other  retiremaDt 
benefits.  On  the  basis  of  ito  strong 
knowledge  base  and  ito  asaeaament  of 
the  progress  at  the  demonstrathai 
projecto,  the  grantee  will  be  expected  to 
analyze  the  implications  of  the 
demoDstratlon  projecto  in  the  broader 
context  of  tax  poUry,  pension  reficrm. 
and  retirement  planning,  and  to  oSiar 
reconaendatioos  for  fotura  program 
initiatives  related  to  pensions  and 
income  security  for  older  Americans. 

AoA  intends  to  support  this  pn^ect  at 
a  Federal  share  of  $200,000  for  a  project 
period  of  approximetely  seventeen  (17) 
months. 

2.10    Music  Therapy.  Art  Tbarapy,  aad 
Daitce-Movemeni  Therapy  PropecU 

Crowing  old  may  present  a  number  of 
challenges  and  crises,  both  physical  and 
psychological.  Music,  art,  and  dance- 
movement  therapies  can  offer  a 
psychotherapeutic  approach  to 
ameliorating  or  staving  off  problems 
related  to  aging.  These  therapies  are 
designed  to  restore  or  improve 
physiologica]  and/or  psychological 
functioning.  These  therapies  have  been 
used  with  the  elderly  in  institutioos, 
convalescent  homes,  respite  care  ^id 
day  care  centers.  While  some  research 
has  been  conducted,  much  remains  to 
be  done  to  demonstrate  their 
eHlectiveness  and  to  adapt  them  to  the 
special  needs  of  institutionalized 
elderly  or  elderly  at  riA  of  losing  their 
independence. 

In  response  to  a  priority  established 
by  Congress  through  Section  406  of  the 
Amendments  of  the  Older  Americans 
Act  of  1992,  the  Administraticn  on 
Aging  lAoA)  is  inviting  aj^cations  to 
advance  our  understanding  of  the 
efficacy  and  benefito  of  providing  music 
therapy,  art  therapy,  or  danca- 
movement  therapy  to  older  iiKlfviduals. 
Section  406  suthorizes  both  (1)  leseerch 
and  demonstration  projecto  and  (2) 
education,  training,  and  information 
dissemination  projacto  as  outlined  in 
the  following  two  sub-priority  areas. 
Projecto  funded  under  these  two  sub- 
priority  areas  will  be  resonsible  for 
submitting  to  AoA  a  report  that  (1) 
dociunento  the  resulto  and  findings  of 
their  pn^ecto  and  (2)  presento 
recommendations  on  means  for 
providing  art,  mosic,  or  dance  thaiauy 
to  older  persona  mora  efFectiwly  and 
efficfen^. 
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2.10.1  hiusic/Art/Dance-Movement/ 
Therapy  Research  and  Demonstration 
Projects 

AoA  \»  interested  in  funding  pro)ects 
which  will  study,  demonstrate,  and 
evaluate  the  provision  of  music  therapy, 
art  therapy,  or  dance-movement  therapy 
to  older  individuals  who  are 
institutionalized  or  at  risk  of  being 
institutionalized.  Project  topics  should 
include,  but  are  not  limited  to: 

•  The  effect  of  these  therapies  on 
neurological  functioning, 
communication  skills,  and  physical 
rehabilitation  in  older  adults; 

•  Their  efficacy  as  interventions  in 
improving  cognitive,  emotional,  and 
social  functioning  in  persons  with 
Alzheimer's  disease  and  related 
dementias;  and 

•  Their  efficacy  as  interventions  in 
the  care  of  elderly  persons  at  risk  of 
being  institutionalized. 

Local  program  settings  for  such 
projects  would  include: 

(1)  Nursing  homes,  hospitals, 
rehabilitation  centers,  hospices,  or 
senior  canters; 

(2)  Disease  prevention  and  health 
promotion  services  programs 
established  under  part  F  of  Title  III  of 
the  Older  Americans  Act; 

(3)  In-home  services  programs 
established  imder  part  D  of  Title  IH; 

(4)  Multigenerational  activities 
programs  described  in  Section 
307(a)(41)(B)  or  subpart  3  of  Part  C  of 
Title  m: 

(5)  Supportive  services  programs 
described  in  Section  321(a)(21)  or; 

(6)  Disease  prevention  and  health 
promotion  programs  described  in 
Section  363(5). 

Applicants  should  discuss  the 
following  in  detail:  (1)  How  the 
demonstration  project  will  further  our 
understanding  and  knowledge  of  music/ 
art/ dance-movement  therapy  provided 
to  the  elderly; 

(2)  How  the  project  will  collaborate 
with  local  program  sites  as  described 
above  and  with  other  local 
organizations/specialists  whose  skills 
will  be  needed  in  the  project; 

(3)  How  project  products  (i.e.  videos, 
manuals)  will  be  broadly  disseminated; 
and 

(4)  How  the  project  goals  and 
outcomes  will  be  evaluated. 

Eligible  applicants  imder  this  sub- 
priority  area  are  organizations  which 
represent  certified  and  registered  music/ 
art/dance-movement  therapists  and 
other  organizations  which  are  qualified 
to  administer  these  projects.  AoA  plans 
on  making  4  to  6  awards  under  this  sub- 
priority  area  with  a  Federal  share  of 
approximately  $75,000  to  $100,000  for  a 


project  duration  of  approximately 
twelve  (12)  months. 

2.10.2    Education.  Training,  and 
Information  Dissemination  Projects  for 
Music/Art/Dance-Movement  Therapists 
and  the  Aging  Network 

Under  this  sub-priority  area,  AoA  is 
interested  in  supporting: 

(1)  Education  and  training  projects 
which  will  provide  gerontological 
training  to  music/art'dance-movement 
therapists  and/or  education  and  training 
of  individuals  in  the  aging  network 
regarding  the  efficacy  and  benefits  of 
music/art/dance-movement  therapy  for 
older  individuals;  and 

(2)  Information  dissemination  projects 
to  provide  the  aging  network,  and 
music/art/dance-movement  therapists, 
background  materials  on  music/art/ 
dance-movement  therapy,  best  practice 
manuals,  and  other  information  on 
providing  music/art/dance-movement 
therapy  to  older  individuals. 

Anplicants  should  discuss  in  detail: 

(1)  How  the  proposed  project  will 
benefit  older  persons  by  an  interchange 
of  knowledge  and  a  sharing  of 
professional  skills  among  the 
gerontological  community,  the  aging 
network,  and  the  practitionere  of  art, 
dance-movement,  and  music  therapy; 

(2)  How  education,  training  and 
information  dissemination  will  be 
conducted; 

(3)  How  project  products  (i.e.  videos, 
manuals)  will  be  broadly  disseminated; 
and 

(4)  How  project  goals  and  outcomes 
will  be  evaluated. 

Eligible  applicants  under  this  sub- 
priority  area  are  organizations, 
including  music/art/dance-movement 
therapist  organizations,  which  are 
experienced  and  knowledgeable  in 
providing  education  and  training  in 
gerontology  and  in  disseminating 
information  and  materials  on  music,  art, 
and  dance-movement  therapy.  AoA 
plans  on  making  3  to  5  awards  under 
this  sub-priority  area  with  a  Federal  . 
share  of  approximately  $100,000  for  a 
project  duration  of  approximately 
twelve  (12)  months. 

2.11    AoA  Dissemination  Projects 

Each  year,  AoA  invests  substantial 
Older  Americans  Act  Title  IV  resources 
in  grant  and  cooperative  agreement 
projects  to  conduct  research, 
demonstrations,  and  training  to  improve 
the  quality  and  availability  of  services 
and  programs  that  are  vital  to  the  well- 
being  of  at-risk  older  persons. 
Dissemination  is  a  basic  component  of 
each  of  these  projects.  Every  Title  IV 
project  is  required  to  conduct 
appropriate  dissemination  of  project 


results  as  part  of  its  work  plan.  For  the 
many  projects  which  are  essentially 
knowledge  transfer  activities  (e.g.. 
technical  assistance,  public/professional 
education),  dissemination  is  the  key 
component. 

Enhanced  dissemination  is  still 
needed,  however,  to  maximize  the 
utility  of  Title  IV  projects.  The  urgency 
to  improve  the  efiectiveness  and 
availability  of  services  is  especially 
pronounced  as  both  fiscal  constraints 
and  the  number  of  older  Americans 
increase.  The  ultimate  goal  of  this 
priority  area  is  to  maximize  the 
utilization  of  Title  IV  project  products 
and  results  that  can  directly  bisnefit 
older  Americans  in  need  of  services. 

The  AoA  Dissemination  Projects 
funded  under  this  priority  area  are  also 
expected  to  foster  greater  awareness  of 
the  challenges  of  an  aging  society  and  of 
the  contributions,  real  and  potential, 
that  aging  programs  make  in  responding 
to  those  diallenges.  These  awareness- 
building  e^orts  may  take  several  forms, 
including  the  development  and 
dissemination  of  materials  keyed  to 
decisionmaking  points  on  a  particular 
aging  issue  and  the  use  of  appropriate 
communication  mechanisms. 

Two  types  of  project  applications  may 
be  submitted  for  review  and  funding 
consideration  under  this  priority  area: 

A.  Enhanced  Dissemination  of 
Product(s)  of  Significant  Value 

A  major  purpose  of  this  priority  area 
is  to  support  more  extensive 
dissemination  of  Title  IV  products  of 
significant  value.  In  the  course  of 
performing  their  work,  grantees 
sometimes  develop  especially  valuable 
products  which  warrant  dissemination 
beyond  that  originally  contemplated  or 
for  which  dissemination  opportunities 
are  found  which  were  not  envisioned 
earlier.  Where  the  grantee  is  convinced 
that  such  products  are  both  needed  and 
of  demonstrated  value  to  the  aging 
network  and/or  othera  involved  in 
improving  the  availability,  effectiveness, 
and  quality  of  aging  services,  it  may 
apply  under  this  section  for  further 
funding.  (This  opportunity  applies  to 
both  current  and  former  grantees  whose 
projects  were  completed  after  January  1, 
1990). 

Applicants  may  address  the 
dissemination  of  either  a  single  product 
or  more  than  one  product  from  a  single 
project.  In  this  context,  the  term 
"product"  may  include  the  "Final 
Report"  as  well  as  other  project 
products  such  as  manuals,  handbooks, 
curricula,  brochures,  technical 
assistance  materials,  reports,  audio- 
visual materials,  etc. 


IMI 


B.  Syntheses  of  "Qustep"  Projects 
Results  and  Products 

A  second  purpose  of  this  priority  area 
is  to  support  the  development  and 
dissemination  of  syntheses  of  project 
products/results  from  earlier  Title  IV 
project  "clusters"  (e.g.,  projects  funded 
under  the  same  priority  area  under  a 
previous  AoA  Discretionary  Funds 
Program  announcement).  F^jects  in  a 
cluster  may  vary  widely  in  terms  of 
approach,  products,  and  outcomes  but 
all  deal  with  the  same  subject  matter  or 
problem  area.  A  synthesis  of  needed  and 
useful  products/results  of  these  projects 
may  well  have  synergistic  value,  and  a 
multiplier  effect,  in  generating 
knowledge  and  substantiating  best 
practices  which  can  be  appUed  to  the 
benefit  of  older  Americans. 

Such  a  synthesis  may  take  various 
forms.  An  applicant  may  synthesize 
exemplary  products  as  produced — or 
change  the  form  of  the  product  to 
maximize  utilization.  Creative 
adaptations  may  be  needed.  A 
compilation  of  relevant  demonstration 
{or  research  results  (and/or 
recommendations)  from  the  cluster  may 
be  what  is  needed.  Applicants  are 
encouraged  to  be  innovative  in  their 
response  to  this  priority  area.  The  need 
for  additional  product(8)  or  outcomes  of 
the  synthesis  should  be  demonstrated.  A 
strategy  for  promoting  utilization  must 
be  included  as  part  of  the  application. 

Applications  of  either  of  the  types 
described  above  should  carefully 
specify  not  only  what  dissemination 
activities  are  to  be  performed  but  also: 
(1)  Why  the  product(s)  is  important,  (2) 
to  whom  it  is  important,  (3)  what  would 
be  the  results  and  benefits  of 
dissemination  and  utilization  of  the 
product(s),  and  (4)  what  specific  actions 
such  as  training  or  technical  assistance 
would  the  proposed  project  undertake 
to  assist  those  who  wish  to  adapt  or 
adopt  the  products  and/or  the 
recommendations  contained  in  the 
products. 

In  preparing  appUcations  under  this 
priority  area,  applicants  may  find  useful 
the  publication  Dissemination  by  Design 
which  was  produced  as  part  of  an  AoA 
Title  IV  project.  Interested  applicants 
who  do  not  already  have  a  copy  of  this 
pubhcation  may  obtain  one  by 
contacting  AoA's  Office  of  Program 
Development  (OPD)  at  (202)  619-0441. 
CThere  is  no  requirement  to  use  this 
particular  refarencs  in  the  development 
of  your  application.) 

Applicants  may  also  request  an 
information  sheet  on  the  AoA-supported 
National  Eldercare  Dissemination 
Center,  which  woriis  with  AoA  to 
promote  dissemination  of  the  products 
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of  Title  IV  grantees.  The  Center  is 
available  to  provide  technical  assistance 
on  dissemination  and  utilization  to 
prospective  applicants  under  this 
priority  areas.  Prospective  applicants 
are  encouraged  to  utilize  this  resource. 
The  EKrector  of  the  Center  is  Theresa 
Lambert.  She  can  be  reached  at  (202) 
898-2578.  Projects  funded  under  this 
priority  area  will  be  expected  to  work 
cooperatively  with  the  Dissemination 
Center. 

Applicants  under  this  priority  area  are 
limited  to  current  and  former  Title  IV 
grantees  and  cooperative  agreement 
awardees.  AoA  expects  to  fund 
approximately  10  to  12  dissemination 
projects  under  this  priority  area.  The 
Federal  share  of  awards  will  range  from 
approximately  $25,000  to  $50,000, 
depending  upon  the  level  of  activity 
proposed,  for  a  project  period  of 
approximately  twelve  (12)  months. 

Section  B:  Application  Deadline: 
September  JO,  1993 

ni.  More  Effective  Aging  Programs  and 
Better  Services  to  Older  Americans 

3. 1    Career  Preparation,  Education, 
and  Training  for  the  Field  of  Aging 

Under  the  discretionary  program 
authority  of  the  Older  Americans  Act, 
the  Administration  on  Aging  (AoA)  has 
given  support  for  almost  three  decades 
to  encourage  the  growth  of  education 
and  training  in  aging  and  gerontology  in 
academic  and  related  institutions. 
During  this  period,  there  has  been  rapid 
expansion  in  the  knowledge  base  for 
aging;  faculty,  curriculum,  and  other 
instructional  resources  for  education 
and  training  have  increased;  and 
certificate  and  degree  programs  for 
academic  and  professional  careers  in  the 
field  of  aging  have  grown  in  quality  and 
number. 

National  surveys  of  gerontological 
program  development  indicate, 
however,  that  growth  has  been  uneven 
with  marked  variations  by  type  of 
institution,  by  subject/content  area,  and 
by  instructional  program  orientation. 
Overall,  Federal  funding  for  behavioral 
and  social  gerontological  research  and 
training  has  been  declining  for  more 
than  a  decade,  a  Ukely  contributing 
factor  in  the  slowdown  of  programs  that 
train  skilled  personnel  in  tne  care  and 
service  of  vulnerable  older  persons. 
Shortages  in  gerontological  education 
and  training  resources  have  had 
pronounced  effects  on  minority 
gerontological  education  and  on  the 
development  of  minority  faculty  and 
graduates;  neither  resource  has  kept 
pace  with  the  needs  of  growing  minority 
aging  population  groups.  Nowhere  is  the 
gap  between  what  is  needed  and  what 


is  being  accompUshed  greater  than  in 
the  nation's  community  colleges. 
Despite  the  fact  that  these  institutions 
constitute  more  than  half  of  the 
academic  institutions  in  the  United 
States  and  enroll  more  than  one  quarter 
of  the  students,  community  colleges 
have  fewer  than  10%  of  the  gerontology 
programs  and  5%  of  the  courses  with 
aging  content. 

To  help  meet  these  challenges  in 
career  preparation  and  gerontology 
education  and  training,  AoA  intends  to 
focus  new  project  grants  for  education, 
training,  and  career  preparation  in  the 
field  of  aging  on  the  four  sub-priority 
areas  specifed  below.  These  initiatives 
respond  to  the  career  education  and 
training  mandates  of  the  Older 
Americans  Act,  with  special  emphasis 
on  the  specific  provisions  addea  by 
Section  418  of  the  1992  Older 
Americans  Act  Amendments. 
Applications  are  sought  under  four 
general  categories: 

(1)  Career  Education  Program 
Development  in  Institutions  of  Higher 
Education  with  High  Minority  Student 
Enrollment: 

(2)  Faculty  and  Program  Development 
in  Gerontology; 

(3)  Gerontology  Training  Program 
Development  in  Two- Year  Academic 
Institutions;  and 

(4)  Research  and  Technology 
Innovation  in  Gerontological  Education 
and  Training. 

3.1.1    Gerontological  Training  and 

Education  Programs  in  Institutions  of 
Higher  Education  With  High  Minority 
Student  Enrollment 

Applications  are  solicited  from 
academic  institutions  with  substantial 
enrollments  of  students  bom  one  or 
more  of  the  four  racial  and  ethnic 
minority  populations:  African- 
Americans,  Hispanics,  Asians/Pacific 
Islanders,  and  Native  Americans.  The 
applications  must  focus  on  the 
development  or  improvement/ 
strengthening  of  gerontology  programs 
which  lead  to  an  educational  specialty, 
emphasis,  certificate,  or  degree  in 
gerontology/aging.  To  maximize 
discretionary  program  resources  and  to 
promote  a  level  playing  field  of 
competition,  distinctions  are  made  by 
AoA  under  this  sub-priority  area 
between  those  institutions  of  higher 
education  with  high  minority  student 
enrollments  which  (A)  have  established 
gerontology  programs  of  education  and 
training  to  prepare  students  for  careers 
in  the  field  of  aging,  and  (B)  those 
institutions  of  higher  education  which 
aspire  to  develop  such  programs.  An 
established  gerontology  program  is  one 
which  offers  an  academic  credential 
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(e.g.  Q8rtificate,d8grM)  to-students  who 
complsteAaenas  of  core  and  elective 
coufsas. 

To  he  aligible  fur  binding  under  either 
sub-priority  area  3.1.1A  or  subrpriority 
ai8a  3.1.,1B,  appiicaota  muat  give 
evidence  of  their  designation  as  a 
Hiatohcaliy  Bkck  Couege  or  University, 
or  as  a  Hiiftanir  Cantor  of  Excellence  in 
ApplitKi  Gerontology  as  defined  by 
Section  418  of  the  Older  Americans  Act 
AmecdoMOts,  or  evidence  of  their 
membership  in  the  Ankahcaii  Indian 
Higher  Education  Consortium.  Other 
appUcanta  are  also  eligible,  provided 
they  shyw  evidence  of  substantial 
minority  student  enrollment  and 
minority  iuniUy  appointments  in  the 
schooI(s)rCoUege(s;.  department(s)  or 
prognm(s)  whose  gerontological 
education  and  training  activities  will  be 
supported  under ibe  application. 

3. 1.1  A    Gerontology  Program 
Improvement  Grtznts 

Applicaats  in  the  first  category 
(3.1. lA)  should  focus  on  better 
caordination  of  instructional  programs 
in  gerontology  across  disciplines  and 
departmaots.  or  on  working  in  concert 
with  other  colleges  and  universities  on 
faculty'  development,  enhanced 
curricula,  improved  programs  of 
community  service  to  at-risk  minority 
elderly  and  other  joint  undertakings  of 
an  enterprising  and  practical  nature. 
Particular  emphases  might  include 
faculty  and  student  exchanges  among 
institutions  with  compiementary  aging 
study  programs,  work-study 
arrangements  as  practicum  experiences, 
week-end  and  evening  programs  for  in- 
service  perseimei  seeking  ^ 
certification  and  career  advancement  in 
the  field  of  aging. 

AoA  plans  to  make  approximately  ten 
(10)  awards  under  sub-priority  area 
3.1:l!A  iwitfa  a  Federal  share  of 
approximataiy  $150,060  to  $175,000  per 
year  for  a  profect  period  of  up  to  two  (2] 
years.  In  tne  making  of  awards  under 
this  Kui>-prionty  area,  consideration  will 
be  given  by  the  Awutant  Secretary  for 
Aging  to  institutions  of  higher  education 
represeutatiw  of  different  geographic 
areas  and  of  aaefa  of  the  four  minority 
population  groups. 

3. LIB    Program  Development  Grants 

Applicants  under  sub*priortty  area 
3.1.1fi  ffiuatahow  a  gsnaral  plan  for 
program  devetopmant  fior  the  full  two- 
year  period  and  e  dataiied  plan  for  the 
first  protect  year.  Components  of  this 
plan  siUNiid  include:  the  resources 
available  amoog  M^^ing^  faculty;  the 
racruitmant  of  new  tenure  track  and/or 
adjunct  fiMnilty ;.  the  uae  of  existing 
courses  and  devalopment  of  new 


courses;  atudent  recruitment  goals; 
practice  or  clinJTial  placement  activities: 
strategies  for  gaining  institutional 
approval  of  a  certifioate  or  degree 
prf>gram  in  gerontology:  and  the  use  of 
outside  consultation  for  planning  and 
evaluation. 

Daring  the  first  project  yaar, 
applicants  may  uae  Federal  funds  fur 
waiver  of  tuition  for  oouraes  with  aging 
content  to  recruit  new  students  to  the 

Erogram.  Funds  in  the  second  year  may 
9  usedas  stipends  forstudents  taking 
required  ptactica  or  clinical  placement 
in  gerontology.  Applicants  must 
demonstrate  in  thatT' budget-allocations, 
and  in  the  commitment  of  the 
leadership  of  their  institution,  their 
intention  to  sustain  the  gerontology 
traiuiug  program,  and  csontinue  the 
courses  developed,  beyond  the  period  of 
AoA  support. 

Applicants  in  this  category,  namely 
academic  institutions  that  are  seeking  to 
develop  gerontology  career  preparation, 
education,  and  training  programs,  will 
be  competing  for  approximately  eight 
(8)  awards  under  sub-priority  area 
3.1. IB  with  a  Federal  share  of 
approximately  $125,000  to  $150,000  per 
year  for  a  project  period  of  up  to  two  (2) 
years.  In  the  raakAig  of  awards  under 
this  sub-priority  arear  consideration  will 
be.  given  by  the  Assistant  Secretary  for 
Aging  to  institutions  of  higher  education 
representative  of  difiarant  geographic 
areas  and  of  each  of  the  four  minority 
populalioa  groups. 

3. 1 .2    Faculty andCurnudum Program 
Development  in  Gerontology 

Studies  and  reports  funded  by  the 
Administration  on  Aging  (AoA)  and 
others  have  identified  a  continuing  need 
for  faculty  and  program  development  in 
gerontok^  and  geriatrics.  These 
studies  indicate  that  all  health  and 
human  services  professional  schools 
should  have  faculty  %rith  expertise  in 
aging  to  teach  their  students  about  the 
aging  process.  The  professional  schools 
should  be  able  to  assume  leadership 
roles  in  training  personnel  to  participate 
in  community  based  long  term  care 
service  systems  for  older  persons.  This 
sub-priority  area  is  designed  to  respond 
to  thesf;  needs  and  challenges. 

AoA  has  identified  three  (3)  categories 
for  submission  of  apphcations  imder 
this  sub-priority  area,«8  outlined  below. 
Under  this  sub-pri<Mity  erea,  AoA 
expects  to  fund  up  to  five  projects,  with 
a  Federal  share  of  approximately 
$100,000  per  profect  and  an  estimated 
project  duration  of  sewsntaen  (17) 
months.  Eligible  applicants  in  this 
priority  area  are  limited  to  institutions 
of  higher  education  and -national  and 
State  professional  associations. 


(A)  Faculty  £)eve/opment.-AoA  is 
soliciting  applications  to  conduct 
training  activities  for  in-servica  faculty 
developmentprograms  that  have  the 
following  characteristics: 

(1)  Involve  at  least  10  persons  with 
instructional  or  faculty  appointments  in 
academic  institutions  other  than 
applicant  organization: 

12)  Have  structinwi  intermittent  or 
continuous  programmatic  activity  for 
participating  faculty  that  covers  at  least 
two  academic  semesters  or  three 
academic  tparters;  And 

(3)  Requtre  written  commitment  from 
participants  and  their  academic  chair  or 
dean  to  develop  or  enhance  teachii^  of 
aging  concepts  within  one  year  of 
completion  of  their  training. 

(Bj  Aging  Content  in  Pr^essional 
Academic  Training.  AoA  encotuages  the 
inclusion  of  aging  content  in  programs 
leading  to  certification  or  an  academic 
degree  for  persons  preparing  for 
employment  in  occupations  that 
significantly  impact  on  the  elderly 
.population.  Professionals  and 
paraprofessionels  who  would  benefit 
from  specialized  gerontological  or 
geriatric  content  in  their  career 
preparation  include,  but  are  not  Umited 
to:  Physical  therapists,  counselors, 
occupational  and  recreational 
therapists,  hoin«  economists, 
pharmacists,. and  home  health  aides. 
Applications  may  be  submitted  which 
focus  their  gerontologicaL'gariatric 
training  on  other  professions  and 
occupations.  However,  in  these  cases, 
the  applicant  must  document  that 
significant  ge.'xjntologlcal  pr  geriatric 
components  have  not  been  developed 
for  these  professions  or  paraprofafusional 
occupations. 

Each  application  in  this  category 
should  provide: 

(1)  A  statement  clearly  specifying  the 
single  professional  or  paraprofessional 
occupation  being  targeted; 

(2)  Evidence  that  tne  State  Agency  on 
Aging  has  been  significantly  involved  in 
the  design  of  the  training  proposal: 

(3)  Evidence  that  the  proposed 
activity  is  in  response  to  documented 
needs  for  aging  content  in  the  profesaion 
targeted  for  training: 

(4)  Evidence  that  the  proposed 
activity  wilt  be  on-going  once  the  grant 
terminates; 

(5)  A  brief  description  of  current 
gerontology  courses  or  program  offered 
at  the  institution  together  with  a 
discussion  of  how  the  proposed  activity 
would  strengthen  or  oohanoe  the 
existing  program;  and 

(6)  VVritten  commltnaents  and 
assurances  of  support  from  agencies  or 
organizations  significantly  involved  in 
the  proposed  project. 


(C)  Curriculum  Replication 
Consortium  Programs.  AoA  is  interested 
in  replicating  and  disseminating 
curriculum  in  which  gerontological 
content  has  been  integrated  into  the 
regular  training  of  various  professional 
disciplines  such  as  those  listed  above. 
Such  efforts  should  focus  on  consortia 
arrangements,  whereby  the  expertise  of 
those  institutions,  which  have 
successfully  integrated  gerontology  into 
the  curricula  of  professional  disciplines, 
is  utilized  to  achieve  comparable  results 
in  other  professional  schools  that  have 
had  little  or  no  experience  at 
incorporating  gerontology  into  their 
curricula. 

Applications  are  solicited  from 
institutions  of  higher  education,  or 
national  and  state  professional 
organizations,  that  have  demonstrated 
experience  in  curriculum  development, 
to  work  with  three  to  five  institutions 
interested  in  developing  gerontology 
programs  of  instruction.  The  curriculum 
should  focus  on  aging  concepts  and  best 
practices  for  working  with  the  elderly. 
Each  application  should  include  the 
following: 

(1)  A  statement  clearly  specifying  the 
profession  or  paraprofession  being 
targeted; 

(2)  Written  assurances  from  the 
institutions  that  will  be  involved  in  the 
collaborative  arrangement;  and 

(3)  Evidence  that  the  collaborative 
effort  is  based  on  a  documented  need  for 
content  in  the  profession  targeted  as 
well  as  a  need  for  technical  assistance 
by  the  institutions  involved. 

3.1.3  Gerontology  Training  Program 
Development  in  Two-Year  Academic 
Institutions 

Apphcations  are  invited  from 
community  colleges,  vocational  schools, 
and  technical  institutes,  with  accredited 
two-year  post-secondary  education 
programs  to  develop  (3.1.3A) 
instructional  programs  for  individuals 
interested  in  working  in  the  field  of 
aging  and  (3.1.3B)  instructional 
programs  for  persons  age  50  and  older 
who  seek  employment  or  re- 
employment in  the  work-force. 
Applicants  under  either  sub-priority 
area  3.1,3A,  or  sub-priority  3.1. SB  as 
described  below,  may  apply  for  an 
award  with  a  one  or  two  year  project 
period.  Awards  to  Institutions  serving 
one  campus  location  will  be  made  with 
a  Federal  share  of  approximately 
$75,000  per  year.  Awards  to  multi- 
campus  institutions  with  proposed 
activities  in  more  than  one  location  will 
be  made  with  a  Federal  share  of 
approximately  $100,000  per  year. 

Depending  on  the  numoer  of  qualified 
and  highly  rated  applications  received 
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in  each  category,  it  is  anticipated  that 
approximately  ten  (10)  grant  awards 
will  be  made,  including  five  (5)  for 
career  development,  3.1.3A,  and  five  (5) 
for  older  worker  training,  3.1.3B.  All 
applicants  must  demonstrate  how  their 

[>rogram  efforts  are  designed  to  reach 
ow  income  and  minority  students 
(African-Americans,  Hispanics,  Asians/ 
Pacific  Islanders,  and  Native 
Americans).  At  least  one  award  in  each 
sub-priority  category  will  be  made  to  an 
institution  located  in  and  serving  a  rural 
area. 

3. 1.3 A    Gerontology  Instructional 
Proems  for  Career  Development 

•  Applicants  requesting  support  for 
two-year  projects  must  indicate  that 
their  career  development  project  is  a 
substantially  new  programmatic  effort 
which  is  designed  to  quahfy  students, 
through  certification  of  program 
completion,  for  jobs  in  the  field  of  aging. 
Proposals  must  give  consideration  to 
how  successful  models  of  two-year 
gerontology  instructional  programs 
might  be  adapted  to  their  purposes  and 
circumstances.  The  applicant  must  also 
demonstrate  that  their  proposed 
gerontology  program  is  intended,  by  the 
end  of  the  period  of  AoA  support,  to  be 
in  substantial  accordance  with  the 
minimal  guidelines  and  standards  for 
such  programs  set  forth  by  the 
Association  for  Gerontology  in  Higher 
Education. 

•  Applicants  requesting  support  for 
one-year  projects  must  demonstrate  that 
they  have  an  on-going  instructional 
program  in  gerontology.  Project  awards 
may  be  used  to  strengthen  existing 
programs  to  bring  them  into  compliance 
with  quality  standards,  or  to  expand  and 
improve  other  components  of  their 
aging  programs,  including  short-term 
training;  older  adult  education  (other 
than  employment  training);  public 
information;  and  other  community- 
oriented  activities  which  involve 
cooperation  with  the  local  Area  Agency 
on  Aging  and/or  Older  Americans  Act 
service  provider  organizations. 

3.1.3B    Employment  Training  of  Older 
Adults 

•  Applicants  requesting  support  for 
two-year  projects  must  demonstrate 
that:  (1)  TTieir  older  adult  employment 
project  is  a  substantially  new 
programmatic  effort  designed  to  meet 
the  need  for  employment  training  of 
low-income  older  persons  in  their 
enrollment  catchment  area;  (2)  that  the 
need  for  employment  training  is  not 
adequately  addressed  by  other  worker 
training  programs;  and  (3)  that  their 
proposed  effort  will  be  coordinated,  as 
appropriate,  with  employment  training 


programs  supported  by  the  Department 
of  Labor,  other  Federal  agencies,  and 
State  and  local  authorities.  Proposals 
must  clearly  specify  what  activities  will 
be  developed  to  support  recruitment, 
counseling,  and  placement  of  older 
students  who  receive  instruction  in  age- 
integrated  classrooms.  Advisory  boards 
are  expected  to  be  organized  to  provide 
input  and  oversight  to  planning  and 
implementation.  Board  membership 
should  include  representatives  of  Area 
Agencies  on  Aging,  employment 
agencies,  small  businesses, 
corporations,  voluntary  aervice  groups, 
and  local  representatives  of  aging 
membership  organizations. 

•  Applicants  requesting  support  for 
one-year  projects  must  demonstrate  that 
they  have  an  on -going  older  work 
training  program.  Proposals  must  clearly 
specify  how  improvement  or  expansion 
of  their  program  will  (1)  address  unmet 
needs  of  older  workers  in  their 
institutional  catchment  area  and  (2) 
operate  in  cooperation  with  the  program 
efforts  of  Area  Agencies  on  Aging,  other 
aging  agencies,  and  Federal/State 
supported  employment  training 
agencies.  Among  applications  of 
comparable  merit,  preference  will  be 
given  to  applicants  who  demonstrate 
that  they  will  recruit  and  train,  and 
cooperate  with  employers  to  hire  older 
workers  who  have  recently  lost  their 
jobs  due  to  corporation  downsizing, 
plant  shutdowns,  or  the  relocation  of 
facilities. 

3.1.4    Research  and  Technology: 
Innovation  in  Gerontological  Education 
and  Training 

Applications  from  academic 
institutions,  higher  education 
organizations,  and  professional 
membership  societies  are  invited  to  (1) 
develop  and  demonstrate  new  uses  of 
instructional  technology  in 
gerontological  education  and  training 
and  (2)  convert  research  findings  and 
state-of-the-art  materials  more 
effectively  and  more  expeditiously  into 
gerontology  course  ciirricula  and 
classroom  teaching  for  students 
preparing  for  careers  in  the  field  of 
aging.  Among  the  suggested  areas  for 
inclusion  in  applicaticms  under  this 
sub-priority  area: 

(1)  Use  of  tele-communications  and 
other  remote  learning  approaches  for 
teaching  students  outside  of  the 
traditional  on-campus  classroom. 

(2)  Approaches  to  enrich  the  course 
work  and  teaching  of  the  medical, 
biological,  and  baahh  care  aspects  of 
aging  for  undergraduate  students  who 
are  not  preparing  for  careers  in  the 
health  care  professiona. 
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(3)  StnlagMS  for  enfusing  minority 
and  muhi-cultitral  aging  issues  into 
gerootoio^  cuiricula,  comae  wodc,  and 
taaching  en  §nontoiagy. 

(4)  SbratagiM  and  incoitives  for 
Schools  of  EducatioD,  other  teacher 

'  training  programs,  and  national 
educational  associatioos  of  school 
profesaioDals,  to  include  a  multi- 
genwaliooal  focus  in  teaching 
curricuiun  development  and 
instnictiaoal  methods. 

(5)  Strategies  for  increasing  interest 
and  commitment  of  two  year  academic 
instituiioos  in  developing 
comprebaDsive  programs  in  such  areas 
as  career  development,  continuing 
education,  fimily  education  and 
counseling,  and  multigenerational 
activities. 

AoA  intends  to  make  approximately 
four  (4)  awards  under  this  sub-priority 
area  with  a  Federal  share  of 
approximately  SlOO.OOO  for  a  project 
period  of  approximately  seventeen  (17) 
months.  Because  these  projects  focus  on 
technology  innovation  and  on  model 
and  pilot  education  projects,  the  8% 
indirect  cost  limitation  on  training 
awards  is  not  applicable. 

3.2    Suppocthw  Services  in  Federally 
Assistea  Hoann^  Demonstration 
Projects 

In  accordance  with  Section  410  of  the 
1992  ameadmaots  to  the  Older 
Americans  Act,  the  Administration  on 
Aging  (AoA)'  is  soliciting  proposals  for 
demonstration  projects  which  will 
develop  model  programs  of  supportive 
services  is  Federally  assisted  housing. 
These  projects  will  involve  the  network 
of  State  and  Area  Agencies  on  Aging  in 
the  development  and  operation  of  these 
model  supportive  services  prcgrams, 
working  in  c<^boration  with  local 
bousing  agencies  (e.g.  State  Housing 
Finance  Agencies,  Farmers  Home 
Administration  (FmHA)  State  cfBces. 
and  the  Department  of  Housing  and 
Urban  Devvlopment  (HUD)  field 
offices). 

A  growring  number  of  frail  older 
individuals  rasiding  in  Federally 
assisted  housing  pr<^acts  face  premature 
or  unneceasary  institutionalisation  due 
to  the  absence  of,  or  deficiencies  in, 
availability,  adequacy,  coordination,  or 
delivery  of  community  based  long  term 
care  supportive  services.  Approximately 
365  4)00  older  individuals  in  Federally 
assisted  bousing  experience  some  form 
of  frailty,  and  the  number  is  expected  to 
increase  as  the  general  population  ages. 
Of^en,  titaauppoftive  service  needs  of 
these  frail  rasidonts  are  beyond  the 
resouiG86,.«xperiance,  and  capabiUties 
of  the  faoiMtng  ptngram  management 
officials  and  Aging  Network  agencies. 


Both  HUD  and  FmHA  recognise  that 
housing  managers  in  projects  for  the 
elderly  generally  lack  the  training  and 
skills  necessary  to  deal  %vlth  ui 
increasingly  frail  elderly  population. 
The  1900  and  1092  amendments  to  the 
National  Afioid^tle  Housing  Act 
authorize  the  positions  of  aervice 
coordinators  in  HUD  and  FmHA 
housing  projects. 

This  priorityaraa  is  aimed  at 
developing  and  testing  model 
supportive  service  programs  tofrtul 
residents  who  are  aging  in  place  in 
Federally  assisted  housing  and,  where 
possible,  to  other  frail  older  persons 
who  need  such  supportive  housing. 
Apphcants  for  grant  awards  under  this 
priority  area  must  include  tha  following: 

(A)  Documentation  of  the  lack  of,  and 
need  for,  suppwrtive  services  in 
Federally  assisted  housing  projects 
located  in  the  geographic  area  to  be 
served  by  the  proposed  project.  Such 
supportive  services  include:  meal 
services;  transportation:  personal  care, 
dressing,  bathu^g,  and  toileting; 
housekeeping  and  chore  assistance; 
nonmedical  counseling:  case 
managemenir  and  services  provided 
under  the  Older  Americans  Act,  and 
other  legislatioQ.  to  prevent  premature 
and  unnecessary,  institutionalization. 

(B)  A  comprehensive  plan  to 
coordinate  with  housing  facility 
management  to  provide  strvices  to  frail 
older  individuals  who  are  in  danger  of 
premature  or  unnecessary 
institutionalization; 

(C)  Information  demonstrating 
initiative  on  the  part  of  the  appUcant 
agency  to  address,  the  supportive  service 
needs  of  residents; 

(D)  Information  demoastrating 
financial,  in*kind,  or  other  support 
available  to  the  applicant  from  State  or 
local  governments,  or  from  private 
sources; 

(E)  An  assurance  that  the  applicant 
agency  will  participate  in  the 
development  of  local  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
plans  establisbed.under  the  1990 
Cranston-Gonzalez  National  Affordable 
Housing  Act  and  seek  funding  for 
supportive  services  under  HUD  and 
FmHA  programs; 

(F)  An  assurance  that  the  applicant 
agency  will  conduct-  outreach  to.  and 
target  services  for.  low-income  minority 
older  individuals; 

(G)  An  assurance  that,  in  carrying  out 
the  demonstration  project,  the  agency 
will  follow  tha  following  guidelines: 

(1)  Older  pecsens  are  eligible  for 
services  if  their  level  of  frailty,  based  on 
pbysicaland/or  montal  disabiUties/ 
impainneats.  limits  their  abiUty  to 


[>erform  one  or  mora  activities  of  daily 
iving. 

(2)  Residents  who  receive  servioas 
will  be  given  the  opportunity  to  make 
contributions  to  defray  the  cost  of  those 
services,  proviiled  their  dedsionto 
make  a  contribution  can  be  made  hi 
confidence,  the  applicant  agency 
similarly  agrees  to  accept  such 
contributions  in  confidence,  and  all 
parties  concerned  are  assured  that  auch 
contributions  are  truly  voluntary  and 
there  is  no  basis  for  denying  services  to 
a  resident  who  has  not  made  a 
contribution. 

(H)  A  plan  to  evaluate  the  eligibility 
of  older  individuals  for  servicea  which 
includes  a  profiassional  assessment 
committee  to  conduct  such  evaluations 
and  identify  such  individuals: 

In  addition  to  setting  forth  in  its 
application  a  comprehensive  plan  for 
the  establishment  of  model  programs  of 
supportive  services  in  Federally  assisted 
housing,  the  applicant  shall  also 
propose  to  carry  out  an  evaluation  of  the 
effectiveness  of  the  program  and  leport 
the  results  of  the  evaluation  in  its  &ial 
project  report. 

In  1090,  AoA  funded  a  cluster  of  nine 
(9)  projects  similar  in  purpose  to  the 
projects  proposed  under  this  priority 
area.  Grantees  were  either  State  Housing 
Finance  agencies  or  State  Agencies  on 
Aging.  Those  demonstration  projects 
developed  models  for  Statewide 
approaches  to  increasing  supportive 
services  in  Federally  assisted  housing. 
Information  on  the  projects  is  available 
by  calling  the  Office  of  Pro-am 
Development  of  the  Administration  on 
Aging  at  (202)  619-0441.  Project 
activities  included: 

•  Development  of  Statewide 
agreements  and  community  plans 
between  Agencies  on  Aging  and 
housing,  health  and  social  services  and 
finance  agencies  which  resulted  in 
increased  supportive  services  to  the 
elderly; 

•  Public  education  on  issues  related 
to  older  persons  aging  in  place  in 
Federally-assisted  housing  facilities  and 
the  need  for  supportive  services;  and 

•  Technical-assistance  to  the  housing 
network  and  building  managers  on  ways 
to  increase  the  availability  of  supportive 
services,  working  with  the  elderly  and 
their  families,  accessing  community 
resources,  and  methods  to  acquire 
information  about  elderly  residents  on  a 
regular  basis  and  assessing  their  service 
needs. 

Projects  proposed  under  this  priority 
area  sliould  reflect  a  reasonable 
comprehension  of  the  work 
accomplished  under  the  earlier  set  of 
AoA-funded  model  projects  for 
increasing  supportive  aefvioes  to  the 
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atdniy  in  Fed«raU]r-«adatad  iKRidng, 
bol  nRnt  nol  dupUcato  thoM  pto^acts. 
Applicants  abottkl  also  b>  awara  of  the 
AoA-funded  Natknal  Eklarcara  hutituta 
oa  Housing  and  &ippoitive  Servicaaat 
the  University  of  Southani  Califcania. 
This  Institute  providea  informatian  on 
housing  as  it  relates  to  the  needs  of  the 
elderly.  The  Directm  of  the  Institute  is 
Or.  )an  Pynoos.  He  may  be  reached  at 
(213)  740-1364. 

Applicant  eligibiUty  is  restricted  to 
State  Agencies  on  Aging  and  Area 
Agencies  on  Aging.  AaA  intends  to 
make  approximately  five  (5)  awards 
with  a  Federal  share  of  approximately 
$100,000  per  year  for  a  project  period  of 
two  (2)  years. 

3.3    Housing  Demonstration  Program 

Housing  options  are  at  a  premium  for 
increasing  numbers  of  American 
families.  Included  in  these  numbers  are 
older  Americans  who  find  that  entrance 
into  the  "golden  years"  has  limited  their 
housing  opportunities  by  placing  thera 
in  precarious  situations  woen  it  comes 
to  securing  and  maintaining  adequate 
housing  and  living  arrangements.  Many 
older  persons  living  in  Federally 
assisted  housing  lack  access  to 
supportive  services.  Other  older  persons 
are  experiencing  problems  in  their 
eflbrts  to  maintain  the  homes  they  own 
or  to  continue  occupjring  ranted 
residences.  StiU  other  key  issues  involve 
the  rights  of  frail  older  tenants  and 
protection  from  financial  exploitation 
by  relatives,  landlords,  or  others. 

Recognizing  the  myriad  of  housing 
issues  older  persons  Eace,  Congress  has 
incorporated  specific  mandates  into  the 
1992  amendments  to  Title  IV  of  the 
Older  Americans  Act.  To  meet  these 
mandates,  the  Administration  on  Aging 
(AoA)  has  developed  Priority  Area  3.2. 
Supportive  Services  in  Federally 
Assisted  Housing  Demonstration  (please 
refer  to  the  preceding  priority  area  in 
this  announcement);  and  this  Priority 
Area  3.3,  Housing  Demonstration 
Programs  which  focuses  on  model 
housing  ombudsman  and  other 
programs  to  assist  older  persons  in 
danger  of  Coteclosure  or  eviction.  This 
priority  area  is  based  on  Section  416  of 
the  1902  Amandmeots  which  amends 
the  Older  Americans  Act  by  adding 
Section  429G.  Housing  Demonstration 
Programs.  It  contains  two  subpriority 
areas:  3.3.1  Housing  Ombudsman 
Demonstration  Pro^cts  and  3.3.2 
Foreclosure  and  Eviction  Assistance  uid 
Relief  Services  Demonstration  Proiects. 

3.3.1    Housing  Ombudsman 
Demonstratioa  Projects 

AoA  recognizes  the  need  to  develop 
mechanisms  that  will  provide  older 


pecMos  in  pt^dy  assistsd  housing 
sorely  needed  iMJsinnfa  hi  leaohrittg 
issues  daaUng  widi  thalr  ch«  and 
servioaa  and  In  jsntecting  thalr  rigjits. 
lalaty,  and  wvmra.  Ona  imiovative 
modal  far  thaaa  purpoaea  now  emaiging 
is  the  Housing  On^dsman.  gtmilar  in 
form  and  functian  to  the  now  fimtK^r 
State  Long-Term  Care  Ombudsman 
prograiBS.  This  8ubpfiurit3^area, 
accordingly,  is  designed  to  support  the 
demonstration  of  model  Housing 
Ombudsman  Programs. 

Older  individuals,  bvina  in  or 
attempting  to  become  residents  of 
publicly  assisted  housing,  experience  a 
range  of  problems  related  to  housing, 
the  condition  of  homes,  and  their 
economic  status.  Elderly  residents  of 
pubHcIy-assisted  housing  an  continuing 
to  "age  in  place."  Moreover,  while  the 
current  population  of  public  housing 
residents  has  become  significantly  older 
and  more  frail,  the  average  age  of  new 
tenants  moving  into  these  projects  has 
increased.  As  these  tenants  age  in  place, 
and  new  tenants  with  similar  service 
requirements  arrive,  the  demand  for 
services  tends  to  increase.  Again,  access 
surfaces  as  a  primary  concern.  At  issue 
is  the  opportunity  to  obtain  social  and 
supportive  services  in  the  form  of  direct 
assistance  or  refisrral  for  problems 
related  to  housing  and  living 
arrangements.  For  older  tenants  at  risk 
of  losing  their  independence,  certain 
services  have  become  essential,  among 
them:  information  regarding  housing 
options  or  programs  available; 
counseling  on  financial,  health,  social, 
and  familial  matters;  and  the 
intercession  of  an  advocate  on 
individual  and  collective  matters  related 
to  the  rights,  saiiBty,  and  welfare  of 
housing  residents. 

Over  the  past  {aw  years,  several 
attempts  have  been  initiated  to  address 
the  needs  of  older  people  in  this  area. 
Major  legislation  such  as  the  National 
Affordable  Housing  Act  of  1990,  Public 
Law  101-625.  mandates  that  ail  Sutes 
and  local  jurisdictions  submit  a 
Comprehensive  Housing  AQordability 
Strategy  iCHAS)  to  the  Department  of 
Housing  and  Urban  Development  in 
order  to  qualify  for  funding  for  all 
federal  housing  programs.  The  Act 
requires  the  local  office  assigned  to 
develop  the  CHAS  to  consult  with  aodal 
service  agencies  regarding  the  bousing 
needs  of  low-income  eld<M4y  citizens. 
Under  Sections  8  and  202.  the  Act  also 
allows  for  the  hiring  of  Service 
Coordinators,  to  be  funded  through 
Section  B  funds,  who  would  be 
re^xinsible  for  assuring  that  residents  of 
Section  202/8  bousing  projects  for  the 
elderly  are  linked  to  UM  suf^rtive 


servioaa  ttiey  DMd  to  contiinM  to  W 

independent. 

Mmy  States,  through  grutts  fron  AoA 
and  the  Robert  Wood  )Qhnaan 
PouDdaticm.  hav^  ako  craalad  tba 
poaition  of  suppothra  aarrice 
ooordinatcvs  to  aaaist  the  elderly  to 
receive  needed  sarvicaa.  These  projects 
are  well  vforth  noting,  hiot  only  do  the 
coordinators  reUaive  the  incraaaing 
pressure  on  project  mani^nnwrt  but 
they  enable  the  ekkrly  residents  to 
raaaaln  in  their  apartments  as  Ica^  aa 
possible.  Unlortuaataly,  few  housing 
programa/projecta  for  the  elderly  have 
supportive  service  coardinatms  nor  are 
they  equipped  to  deal  with  tha  broad 
array  of  questions,  issues  and  problems 
of  older  residents  of  puhUdy  siwiirted 
houaing.  Senior  citizen  organizatioBa 
oSsr  a  variety  of  services  ^t  thoee  are 
not  necessarily  focused  on  or 
coordinated  with  the  jwograms  provided 
in  Federally-assisted  housing  for  the 
elderly. 

Applicants  undo-  this  sub-priority 
area  should  propose  modal  Houaing 
Ombudsman  Program  demonstration 
projects  to  provide  information,  advice, 
and  advocacy  SOTvices  to  (1)  older 
individuals  participating  in  Federally 
assisted  and  other  publicly  assisted 
housing  programs  and;  (2)  older  pec^Ie 
seeking  Federal,  State,  and  local 
housing  programs. 

Speafic  services  to  be  provided  l^ 
the  Hoiising  Ombudsman  Program 
demonstration  projects  should  inchtde: 

•  Direct  assistance  or  referral  to 
services  to  restive  complaints  or 
problems; 

•  Information  regarding  avallaMe 
housing  programs,  eligibility, 
requironents,  and  applic^on 
processes; 

•  Counseling  or  assistance  with 
financial,  social,  familial,  or  other 
related  matters  that  may  afibct  or  be 
infhienced  by  houaina  proUems; 

•  Advocacy  relatedto  promoting  the 
rights  of  older  Individuals  residing  In 
publicly  assisted  housing  programs  and 
to  improving  the  quality  end  suitabUity 
of  bousing  in  the  programs; 

•  Assistance  with  problema  ralalad  to 
housing  regarding: 

—Threats  of  evictioD  or  eviction  notices; 

—Older  buildii^s; 

—Functional  impairmeDts; 

— Unlawful  diacriminatian; 

— Regulaticma  of  HUD  and  tha  Farmers 

Home  Administration  (FmHA); 
— Disability  issues; 
— ^Intimidation,  harassment,  or  arbitrary 

management  rules; 
—Grievance  procadurea; 
— Certification  and  raoertiflcatian 

related  to  programa  of  HUD  and  tha 

FmHA;  and 
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— Issues  relsted  to  transfer  from  one 

project  or  program  to  another. 

Since  this  competition  is  for  model 
demonstration  projects  with 
implications  for  other  States  throughout 
the  nation,  applicants  should  propose 
procedures  covering  the  above  areas  that 
draw  upon  materials  and  approaches 
developed  by  the  statewide  Long  Term 
Care  Ombudsman  program,  where 
appropriate.  Demonstration  projects 
might  include  areas  such  as  developing 
standards  to  assist  ombudsman  with  the 
evaluation  and  monitoring  of  their 
efforts,  training  programs  for  staff,  and 
alternative  intervention  strategies  to 
assure  resident  needs  are  being  met. 

Proposals  are  invited  from  State 
Housing  Agencies,  State  Agencies  on 
Aging,  Area  Agencies  on  Aging  (AAAs) 
and  other  nonprofit  entities,  including 
providers  of  services  under  the  State 
Long  Term  Care  Ombudsman  program 
and  the  elder  rights  and  legal  assistance 
development  programs  as  described  in 
chapters  2  and  4  of  subtitle  A  of  Title 
Vn  of  the  Older  Americans  Act. 

AppUcations  must  include  the 
following: 

(1)  An  assurance  that  the  agency 
conducting  the  demonstration  program 
will  conduct  training  of  professional 
and  volunteer  staff  who  will  provide  the 
Ombudsman  services  and; 

(2)  If  submitted  by  an  Area  Agency  on 
Aging,  an  endorsement  of  the  program 
by  the  State  Agency  on  Aging  and  an 
assurance  that  the  State  Agency  on 
Aging  will  work  together  with  the  Area 
Agency  on  Aging  in  carrying  out  the 
project; 

(3)  An  acceptable  plan  to  involve  in 
the  demonstration  program  the 
Department  of  Housing  and  Urban 
Development,  the  Farmere  Home 
Administration,  and  other  agencies 
through  which  the  agency  provides 
services  or  which  are  involved  in 
pubhcly  assisted  housing  programs;  and 

(4)  A  commitment  that  an  evaluation 
of  the  effectiveness  of  the  model 
Housing  Ombudsman  Program  project 
will  be  conducted  and  a  report 
presenting  the  findings  of  the  evaluation 
shall  be  submitted  to  AoA  not  later  than 
3  months  after  the  end  of  the  project. 

AoA  intends  to  make  approximately 
five  (5)  awards  under  this  subpriority 
with  an  approximate  Federal  share  of 
$100,000  per  year  for  an  estimated 
project  period  of  two  (2)  yeara. 

3.3.2    Fonclosun  and  EvicUon 
Assistance  and  Relief  Services 
Demonstration  Program 

The  Administration  on  Aging  (AoA) 
recognizee  the  need  to  break  new 
groimd  in  the  formulation  and/or 
implementation  of  policies  and 


programs  to  assist  older  persons  more 
effectively  with  the  resolution  of  issues 
related  to  foreclosure  and  eviction. 
Protection  of  an  older  person's  rights, 
safaty.  and  welfare  are  paramount  when 
it  comes  to  housing.  Accordingly,  AoA 
has  developed  this  sub-priority  area  to 
support  the  demonstration  of  model 
strategies  that  will  allow  the  effective 
implementation  of  laws  and  regulations 
designed  to  prevent  or  delay 
foreclosures  and  evictions  among  older 
pereons. 

It  is  not  uncommon  for  a  provider  of 
legal  or  supportive  services,  an  officer  of 
landlord  tenant  court,  or  the  agency 
accepting  an  application  for  subsidized 
housing  to  find  that  the  older  person, 
whether  home-owner,  tenant,  or 
housing  applicant,  is  in  a  vulnerable 
position  that  could  have  been  avoided 
had  they  been  provided  some  timely 
counsel  and  other  assistance.  Older 
persons  can  find  themselves  in  the 
position  of  potential  foreclosure  or 
eviction  for  any  number  of  reasons. 
Some  elders  have  fallen  victim  to 
unscrupulous  lenders  due  to  refinancing 
transactions  and  find  that  they  can  not 
make  outrageous  monthly  payments.  In 
many  of  these  instances,  state  usury 
laws  are  ambiguous,  not  applicable  or, 
even  worse,  non-existent.  cJther  older 
persons  find,  too  late,  that  they  have 
imknowingly  signed  away  their  homes 
because  they  did  not,  or  could  not,  read 
the  fine  print.  Sadly,  othera  fell  victim 
to  financial  manipulation  or  other 
abuses  by  relatives  or  friends.  In  short, 
many  older  persons  have  some 
incapacity  that  has  precipitated  the  late 
or  missed  payments  that  lead  to 
foreclosure  or  eviction. 

The  October  1991  edition  of  the 
National  Clearingboiise  Review,  a  legal 
services  publication,  reported  "a 
significant  increase  in  the  number  of 
older  persons  who  have  been  denied 
admission  to  or  evicted  fit>m  rental 
housing  due  to,  what  are  often  mistaken, 
perceptions  of  their  inability  to  live 
independently."  Community 
opposition,  embodied  in  zoning 
barriera,  to  group  Uving  arrangements 
further  restricts  an  older  person's  choice 
of  housing.  In  short,  there  are  a  host  of 
factors  that  impinge  upon  the  ability  of 
older  homeowners  and  rentere  to  "age 
in  place"  and  Uve  as  independently  as 
possible. 

Federal  legislation  to  remedy  these 
kinds  of  situations  includes  the  Fair 
Housing  Act  Amendments  of  1988 
(FHAA).  Provisions  of  the  Amendments, 
which  are  designed  to  protect  the  rights 
of  disabled  individuals,  have  proven 
effective  in  many  cases  involving  older 
perwHis.  The  1988  Amendments 
prohibit  discrimination  against  persons 


with  disabilities  in  virtually  all  housing 
transactions,  including  sales  or  rentals. 
The  protections  are  fer  reaching.  Thus, 
among  those  home  buyera  and/or 
rentere  protected  against  the  "refusal  to 
make  reasonable  accommodation  in 
rules,  poUcies,  practices  or  services, 
when  accommodations  may  be 
necessary  to  afford  such  personis]  equal 
opportunity  to  use  or  enjoy  a  dwelling" 
are  those  elderly  who,  in  feet,  are 
disabled,  as  well  as  those  who  are 
unwittingly  seen  as  disabled.  Additional 
safeguards  related  to  state  and  local 
zoning,  land  use  and  health  and  safety 
regulations  are  applicable  to  elderly 
persons  with  disabilities  under  other 
provisions  of  the  FHAA.  However,  the 
Amendments  are  neither  a  gviarantee  of 
effiactive  intervention,  nor  are  they  the 
solution  to  many  practical  problems 
facing  the  elderly. 

Many  service  providers  will  readily 
acknowledge  that  the  appearance  of  an 
older  person  making  application  for 
subsidized  housing  is  a  signal  that 
something  is  amiss.  Furthermore,  it  is  at 
this  point  that  intervention  in  the  form 
of  relief  or  assistance  is  most  critical. 
This  sub-priority  area  calls  for  grant 
proposals  that  demonstrate  effective  and 
timely  strategies/approaches  for 
formulating  or  implementing  laws, 
regulations,  and  programs  that: 

(A)  Prevent  or  delay  the  foreclosure 
on  housing  owned  and  occupied  by 
older  individuals  or  the  eviction  of 
older  individuals  from  housing  the 
individuals  rent; 

(B)  Assist  older  individuals  to  obtain 
alternative  housing  as  a  result  of  such 
foreclosure  or  eviction; 

(C)  Assist  older  individuals  to 
understand  the  rights  and  obligations  of 
individuals  (including  lessor  and  lessee) 
under  laws  relating  to  housing 
ownership  and  occupancy;  and 

(D)  Address  the  effects  of  land  use/ 
zoning  restrictions,  as  well  as  escalating 
property  values  and  the  resulting 
property  tax  increases,  on  the  housing 
options  of  older  persons. 

The  appUcant  should  focus,  in 
particular,  on  models  for: 

(1)  Assisting  older  individuals  who 
are  incapable  of,  or  have  difficulty  in, 
imderstanding  the  circumstances  and 
consequences  of  foreclosure  on,  or 
eviction  from,  housing  occupied  by  that 
individual;  and 

(2)  Coordinating  the  program 
proposed  in  the  application  submitted 
tmder  this  priority  area  with  the 
activities  of: 

(a)  The  State  Housing  Ombudsman 
Program,  where  such  a  program  exists, 
or  where  such  a  program  is  proposed; 

(b)  Tenant  (and  community) 
organizations; 
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(c)  Mediatim  oiganiratlons  for 
laDdkHd-tenant  cratcams; 

(d)  EntitiM  diat  provide  public  or 
other  fubsidizsd  housing;  and 

(e)  Area  Agencies  on  AeinB. 

This  coordinatian  should  udlitate  the 
most  efisctive  assistance  or  referral  to 
services  fw  relocating  or  preventing  the 
eviction  of  older  individuals  from 
housing  they  occupy. 

Applications  are  invited  from  State 
Housing  Agencies,  State  Agoacies  on 
Aging,  State  Housing  OmlHidsnian 
programs  and  State  legal  assistance 
development  programs  as  described  in 
chapters  2  and  4  of  subtitle  A  of  Title 
VII  of  the  Older  Americans  Act. 

Applications  must  include  the 
following: 

(1)  An  acceptable  plan  for  the 
involvement,  in  the  dwnonslration 
program,  of  the  DepartmeDt  of  Housing 
and  Urban  Development,  the  Farmers 
Home  Administration,  and  other 
agenciee  through  which  services  are 
provided,  or  which  are  involved  in 
publicly  assisted  bousing  programs; 

(2)  If  submitted  by  an  mtity  other 
than  the  State  Agency  on  Aging,  an 
endorsement  of  the  program  by  that 
agency  and  assurances  that  the  State 
will  work  together  with  the  area  agency 
OD  aging;  and 

(3)  A  commitment  assuring  that  an 
evaluation  of  the  effectiveness  of  the 
model  Foreclosure  and  Eviction 
Assistance  and  Relief  Services 
Demonstrsticm  Project  will  be 
conducted  and  a  repwt  presenting  the 
findings  of  the  evaluation  shall  be 
submitted  to  AoA  not  later  than  3 
months  after  the  end  of  the  project 

AoA  intends  to  make  approximately 
five  (5)  awards  under  this  sub-priority 
area,  with  an  approximate  Federal  share 
of  $75,000  each  year  for  project  periods 
of  two  (2)  years  in  duration. 

3 . 4    Statewide  Legal  Hotlines  for  Older 
Americans 

Under  this  priority  area,  consistent 
with  Section  424(aU2)  of  the  Oldw 
Americans  Act  which  provides  for  the 
support  of  "demonstration  projects  to 
expand  or  improve  the  deUvery  of  legal 
assistance  to  older  individuals  with 
social  or  economic  needs,"  AoA  is 
inviting  applications  from  public  and/or 
non-profit  organizations  currently 
engaged  in  the  provision  of  legal 
services  to  the  elderly,  to  develop  and 
establish  Statewide  Legal  Hotlines  for 
older  Americans.  Background  materia) 
on  the  current  program  of  Statewide 
Legal  Hotlines  is  jxeaented  below, 
followed  by  a  description  of  the 
ob^acthpea.  structure,  and  tariu  to  be 
carried  out  by  pn^ects  (Mvposed  for 
funding  under  this  priority  area. 


In  1985,  after  a  prototype  Statewide 
Legal  Hotline  in  PeDnsylvania  showed 
considerable  promise,  the 
Administration  on  Aging  (AoA)  funded 
the  American  Aaaociatimi  of  Retired 
Persons/Legal  Counsel  for  the  Ekierly 
(AARP.'LCE)  to  further  develop  and  test 
this  innovative  method  of  daUvering  a 
high  voltmie  of  quality  legal  assistance 
to  older  people.  A  Leeal  Hotline 
utilizing  paid,  spedaUjr-trained.  and 
experienced  lawyers  was  developed  to 
provide  unlimited  free  legal  advice  to 
all  State  residents  age  60  and  older, 
regardless  of  their  level  of  income  or 
resources.  The  Hotlines  also  provided 
legal  brieb  and  related  assistance  such 
as  document  reviews  and  calls/kMera  to 
third  parties,  but  CBily  when  there  was 
a  likelihood  that  this  would  resolve  the 
problem.  Services  were  provided 
statewide  by  means  of  toll-free 
telephone  lines.  The  Legal  Hotlines  was 
fully  computerized,  therefore 
minimizing,  if  not  eliminating,  the  need 
forpaper,  files,  and  administrative  staff. 

The  Legal  Hotline  concept  took  hold 
in  the  ensuing  years.  Statewide  hotlines 
have  been  established  in  the  District  of 
Columbia,  Texas,  Florida,  Michigan, 
Ohio,  Maine,  New  Mexico  and  Arizona. 
An  evaluation  after  four  years  of  legal 
hotline  operation  showed  that  Legal 
Hotlines  and  corresponding  rDferral 
service  resolved  81%  of  callers  legal 
questions  and  50%  of  their  legal 
problems.  However,  a  national  survey 
showed  that  as  many  as  hvo  million 
older  bou.seholds  may  still  have  an 
unmet  legal  need  each  yeer.  The: 
expansion  of  Legal  Hotlines  would 
make  legal  assistance  available  to  many 
of  these  older  people. 

3.4.1    State  Legal  Hotline  Projects 

Applications  to  develop  and  operate 
Legal  Hotlines  submitted  under  mis 
priority  area  should  be  modeled  after 
previously  funded  AoA  Legal  Hotlines. 
It  is  the  applicant's  responsibility  to 
review  and  adapt  the  program 
experience  in  those  States  and  the 
district  of  Columbia  to  the  rosources, 
needs,  and  realities  of  their  State. 
Applicants  should  recognize  and  reflect 
in  their  project  plan  that  considerable 
time  is  needed  to  cement  the  range  of 
endorsements  and  agreements,  and  to 
develop  other  resources,  essential  to 
both  the  developmental  and  the 
operational  phases  of  the  Legal  Hotlines 
project.  The  applicant  is  expected  to 
submit  a  fullv  developed  Legal  Hotlines 
program  applicatiaD,  Including  solid 
commitments  from  the  appr(^>riate 
participating  organizatioos  and 
indlvMRiak. 

Based  upon  the  ejqMrienoe  to  date, 
oeitain  elements  are  essential  to  the 


successful  establishment  and  efiiactlve 
operation  of  a  Statewide  L^al  Hotline 
to  serve  older  persons.  The  appUcant 
must  address,  at  a  mtnimimi  ^en 
elements: 
I.  SUfflng. 

A.  A  full  time  managing  attorney; 

B.  The  equivalent  of  two  additkiaa) 
full-time  attorneys  to  take  calls  and 
respond  directly  to  older  persons  in 
need  of  assistance;  and 

C.  Staff  pOTSons  to  answer  the  phones 
when  the  attorneys  are  busy. 

n.  Telephones. 

A.  Two  incoming  toll-free  lines,  and 
one  outgoing  WATTS  line. 

B.  Experience  has  shown  that  the  total 
telephone  budget  will  be  a  minimum  of 
$20,000-525.000  per  year  after  the  Legal 
Hotline  is  operational. 

m.  Comouter  equipment 

A.  An  allncaticNi  of  approximateiy 
$20,000  for  computer  equipment. 

B.  Legal  Hotline  aoitware  (included  in 
the  abnve  mentioned  $20,000)  can  be 
researched  through  the  American 
Assodation  of  Retired  Persons/Legal 
Counsel  for  the  Elderly  (AARP/LCE). 

IV.  Reduced  attorneys  fees. 

A  commitnient  to  recruit  a  statewide 
panel  of  attorneys  in  private  practice 
willing  to  accept  significantly  reduced 
hourly  rates  as  well  as  fee  caps  on 
common  services  such  as  $45-$50  for  a 
simple  will. 

V.  Training  progranL 
Develop  ana  provide  a  training 

program  for  the  Legal  Hotlines  attorneys 
and  modify  reference  materials  used  in 
other  Legal  Hotlines  to  conform  ¥dth 
yoior  State  law. 

In  approving  applications  for  funding, 
the  Assistant  Seoretarj'  for  Aging  will 
pay  particular  attention  to  those  which 
focus  on  providing  services  (1)  to  ethnic 
and/or  racial  minority  older  persons  and 
(2)  to  those  elderly  in  greatest  economic 
and  social  need.  Applications  meetbig 
the  following  criteria  will  receive 
preference: 

A.  Applications  from  States  whidi 
rank  in  the  top  third  of  all  States  in 
either  (1)  populatitm  age  60  and  above, 
or  (2)  percentage  of  elderly  population 
whose  income  is  less  than  125%  of  the 
poverty  line,  or  (3)  percentage  of  elderly 
population  comprised  of  minority 
elderly  (African-Americans,  Hispanic*, 
Asians/Pacific  Islaxuiers,  and  Native 
Americanfi). 

B.  Applications  that  show  plans  for 
special  outreach  activities  to  low 
income  and  minority  older  populatioDs; 

C  Applications  wnich  demonstrate 
the  ability  to  debver  serdcea  to  the  non- 
English  maaking  population; 

D.  Applicatians  which  demonstFBte 
that  Titte  nyVQ  and  Legal  Service* 
Corporation  funded  legtl  services 
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program!  within  the  State  are  willing  to 
coordinate  their  service*  with  the 
proposed  Legal  Hotline; 

E.  Applications  that  ofkt  the  largest 
grantee  cost  sharina,  and  thus  request 
the  fewest  AoA  dollars.  (The  imnimum 
grantee  share  of  project  costs  is  25%); 

F.  Applications  which  offer  a 
practiou  plan  for  funding  the  Legal 
Hotline  once  the  AoA  grant  ends. 

Endorsements:  Appucations  should 
include  the  endorsement  of  the  State 
Agency  on  Aging  and  the  State  Bar 
Assodaticm,  the  voluntary  and/or 
mandatory  Bar.  whichever  is 
appropriate.  Special  justification  must 
be  provided  by  the  applicant  if  these 
endorsements  are  not  included  in  the 
application. 

Geographic  Coverage:  It  is  highly 
unlikely  that  a  single  Legal  Hotline 
would  be  adequate  in  responding  to  the 
unique  size  and  diversity  of  the  older 
population  in  California  and  New  York. 
Therefore,  AoA  will  consider 
applications  for  a  Legal  HotUne  which 
serves  Northern  CaUfomia  or  Southern 
Cahfomia,  but  not  both  areas.  Similarly, 
AoA  will  consider  applications  which 
serve  either  (1)  New  York  Qty,  Nassau, 
and  Suffolk  Counties  or  (2)  the  rest  of 
New  York  State,  but  not  both  areas.  No 
other  exceptions  will  be  made  to  the 
requirement  that  Legal  Hotlines  serve 
the  entire  State. 

AoA  expects  to  fund  two  (2)  to  three 
(3)  State  Legal  Hotlines  under  this 
priority  area.  The  Federal  share  for  the 
projects  will  be  approximately  $100,000 
per  year  for  an  expiected  project  period 
of  three  (3)  years. 

3.4.2    Technical  Assistance  Project  for 
Statewide  Legal  Hotlines 

AoA  also  intends  to  award  a  project 
grant  under  this  priority  area  which  will 
provide  technical  assistance,  training, 
and  capadty-building  services  to  the 
new  Statewide  Legal  Hotline  projects. 
Applicants  for  the  training,  technical 
assistance,  and  capacity-building  grant 
must  demonstrate  experience  and 
understanding  of  the  operations  of 
Statewide  Legal  Hotline  projects.  The 
appUcant  is  expected  to  design  a 
detailed  plan  for  providing  advice, 
guidance,  and  assistance  to  the  State 
Legal  Hotline  projects  through  their 
development  and  operational  phases, 
and  their  transitional  phase  to  self- 
support  at  the  conclusion  of  AoA 
funding. 

The  applicant  should  plan  on 
assisting  three  (3)  new  Statewide  Legal 
Hotline  projects,  including  a  minimum 
of  one  (1)  site  visit  per  project  and  a 
minimum  of  two  (2)  teleconferences 
with  project  directors  in  each  funding 
period.  The  appUcant  should  also 


schedule  one  (1)  two-day  cluster 
meeting  with  project  directors  within 
the  first  three  (3)  months  of  each  budget 
period  for  orientation,  information 
sharing,  training,  and  disciission  of 
documentation  and  reporting.  The 
wiiming  applicant  will  be  required  to 
prepare  year-end  rM>ort8  and  a  final 
report  which  describe  the  progress, 
status,  and  accomplishments  of  the 
projects  in  building  and  conducting  the 
Statewide  Legal  Hothnes,  and  include  a 
detailed  summation  of  efforts  to 
generate  funding  to  sustain  the  Hotlines 
after  AoA  funding  ends. 

It  is  anticipated  that  the  Federal  share 
for  this  technical  assistance,  training, 
and  capacity-building  project  will  be 
approximately  $100,000  per  year  for  an 
expected  project  period  of  three  (3) 
years. 

3.5    Minority  Management  Training 
Program  Projects 

Under  this  priority  area,  pursuant  to 
Section  401  of  the  Older  Americans  Act, 
the  Administration  on  Aging  (AoA) 
plans  to  fund  a  Minority  Management 
Training  Program  comprised  of  special 
training  projects  that  increase  the 
number  of  qualified  individuals  from 
the  four  racial  and  ethnic  minority 
populations,  African-Americans, 
Hispanics,  Pacific/ Asians,  and  Native 
Americans,  in  key  management  and/or 
administrative  positions  in  State  and 
Area  Agencies  on  Aging,  and  other 
agencies  and  organizations  which 
impact  on  older  persons,  especially 
those  who  are  at-risk  of  losing  their 
independence.  Project  proposals  are 
solicited  from  State  and  Area  Agencies 
on  Aging,  Indian  Tribal  Organizations 
funded  under  Title  VI  of  the  Older 
Americans  Act,  educational  institutions 
and  other  public  and  nonprofit 
organizations.  Proposals  should  include 
the  endorsement  of  the  appropriate 
State  Agency  on  Aging  and  other 
participating  agencies,  organizations 
and  institutions. 

The  Program  goal  is  to  increase  the 
professional  credentials  and  experiences 
of  project  trainees  by  helping  them  to 
make  the  transition  from  staff  level 
positions  to  managerial  and/or 
administrative  positions.  Preferred 
trainees  targetted  are  highly  motivated 
minority  professionals  and 
paraprofessionals,  who  have  bachelor's 
and/or  advanced  degrees  and/or  several 
years  of  significant  aging  program 
experiences.  Participating  program  host 
agencies  provide  managerial  or 
administrative  trainee  positions  in  their 
work  settings.  Results  expected  during 
and/or  upon  completion  of  the  training 
experience,  are  that  the  trainees  are 
either  employed  in  permanent  positions 


as  a  manager,  supervisor  or 
administrator  in  the  hoot  agency;  or  the 
trainees  are  highly  quahfied  and 
referred  to  other  appropriate  aging 
related  agencies,  institutions  or 
organizations  having  comparable 
position  vacancies,  by  the  project 
grantee.  Trainee  selection  and 
placement  is  based  upon  a  strong 
commitment  to  work  in  the  field  of 
aging. 

Applicants  should  seek  commitments 
horn  host  agencies  that  are  willing  to 
provide  a  specified,  varied  work 
experience  with  ample  opportunities  for 
the  trainees  to  assume  managerial  and/ 
or  administrative  roles.  Trainee 
sponsorship  and  placements  are 
strongly  encouraged  in  State  and  Area 
Agencies  on  Aging.  Trainees  should  be 
given  on-the-job  instruction,  support, 
counseling,  and  feedback  about  tne 
work  performance.  The  project  grantee 
must  provide  administrative  support  to 
trainees  and  host  institutions,  on-site 
monitoring  of  the  work  experiences  on 
a  periodic  basis,  and  assistance  in  the 
placement  of  trainees  when  the  training 
experience  is  completed. 

Project  applications  should  include 
information  about  the  project  grantee, 
host  agencies,  procedures  for  recruiting 
and  selecting  trainees,  description  of  the 
traineeship  and  work  experiences,  and 
required  supervisory  associations. 
Applicants  must  include  (1)  a  plan  for 
assuring  placement  of  trainees  in  a 
management  or  administrative  position 
in  an  organization  that  serves  older 
persons,  upon  completion  of  the 
training  program  and  (2)  an  evaluation 
component  for  tracking  the  progress  of 
the  trainees'  advancement  to 
management  positions  and  in  carrying 
out  their  managerial  responsibilities. 
Stipends  provided  under  this  priority 
area  are  expected  to  be  commensurate 
with  the  cost  of  living  in  a  particular 
geographic  area  and  the  qualifications 
and  experience  of  a  particular  trainee. 
Applicants  should  endeavor  to  obtain 
other  financial  support  for  the  trainee 
program.  Host  agency  cost  sharing  is 
strongly  encouraged. 

AoA  expects  to  fund  approximately 
five  projects  under  this  priority  area 
with  a  Federal  share  of  approximately 
$100,000  per  project  per  year,  and  an 
estimated  project  duration  of 
approximately  two  (2)>  years. 

Part  in.  Information  and  Guidelines  for 
the  Application  Process  and  Review 

Part  in  of  this  Announcement 
contains  general  information  for 
potential  appUcants  and  basic 
guidelines  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  along 
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with  detailed  instructions  for 
developing  and  assembline  the 
application  package  for  submittal  to  the 
Administration  on  Aging  (AoA).  General 
guidelines  on  applicant  eligibility  were 
provided  in  Part  I.  Specific  eligibihty 
guidelines  were  provided  in  Part  n 
under  certain  priority  areas. 

A.  General  Information 

J.  Review  Process  and  Considerations 
for  Funding 

Within  the  Umits  of  available  Federal 
funds,  AoA  makes  financial  assistance 
awards  consistent  with  the  purposes  of 
the  statutory  authorities  governing  the 
AoA  Discretionary  Funds  Program  and 
this  Annoimcement.  The  following 
steps  are  involved  in  the  review  process. 

a.  Notification:  All  apphcants  will 
automatically  be  notified  of  the  receipt 
of  their  application  and  informed  of  the 
identification  number  assigned  to  it. 

b.  Screening:  To  insure  mat  minimum 
standards  of  equity  and  fairness  have 
been  met,  applications  which  do  not 
meet  the  screening  criteria  listed  in 
Section  D  below,  will  not  be  reviewed 
and  will  receive  no  further 
consideration  for  funding. 

c.  Expert  Review:  Appfications  that 
conform  to  the  requirements  of  this 
program  announcement  will  be 
reviewed  and  scored  competitively 
against  the  evaluation  criteria  specified 
in  Section  F,  below.  This  independent 
review  of  applications  is  performed  by 
panels  consisting  of  quaUfied  persons 
from  outside  the  Federal  government 
and  knowledgeable  non-AoA  Federal 
government  officials.  The  scores  and 
judgments  of  these  expert  reviewers  are 
a  major  factor  in  making  award 
decisions. 

d.  Other  Comments:  AoA  may  solicit 
views  and  comments  on  pending 
applications  from  other  Federal 
departments  and  agencies,  State  and 
Area  Agencies  on  Aging,  interested 
foundations,  national  organizations, 
experts,  and  others,  for  the 
consideration  of  the  Assistant  Secretary 
for  Adng  in  making  funding  decisions. 

e.  Other  Considerations:  m  making 
funding  award  decisions,  the  Assistant 
Secretary  for  Aging  will  pay  particular 
attention,  as  appropriate,  to  applications 
which  focus  on  older  persons  with  the 
greatest  economic  and  social  need,  with 
particular  attention  to  the  low-income 
minority  elderly.  Final  decisions  Mrill 
also  reflect  the  equitable  distribution  of 
assistance  among  geographical  areas  of 
the  nation,  and  among  rural  and  urban 
areas.  The  Assistant  Secretary  for  Aging 
also  guards  against  wasteful  duplication 
of  effort  in  making  funding  decisions. 

f.  Other  Funding  Sources:  AoA 
reserves  the  option  of  discussing 


applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
government  or  the  applicant, 
g.  Decision-Making  Process:  After  the 

Eanel  review  sessions,  applicants  may 
8  contacted  by  AoA  staff  to  furnish 
additional  information.  Apphcants  who 
are  contacted  should  not  assume  that 
funding  is  guaranteed.  An  award  is 
official  only  upon  receipt  of  the 
Financial  Assistance  Award  (Form 
DGCM  3-785). 

h.  Timeframe:  Applicants  should  be 
aware  that  the  time  interval  between  the 
deadline  for  submission  of  applications 
and  the  award  of  a  grant  may  be  several 
months  in  duration.  This  length  of  time 
is  required  to  review  and  process  grant 
appfications. 

2.  Notification  Under  Executive  Order 
12372 

This  is  not  a  covered  program  under 
Executive  Order  12372. 

B.  Deadline  for  Submission  of 

Applications 

The  closing  date  for  submission  of 
applications  under  Section  A  priority 
areas  is  July  19.  1993.  The  closing  date 
for  submission  of  appUcations  under 
Section  B  priority  areas  is  September  10, 
1993.  Applications  must  be  either  sent 
or  hand-delivered  to  the  address 
specified  in  Section  D,  below.  Hand- 
deUvered  applications  are  accepted 
during  the  normal  working  hours  of  9:00 
a.m.  to  5:30  p.m.,  Eastern  Time,  Monday 
through  Friday.  An  appUcation  will 
meet  the  deadline  if  it  is  either: 

1.  Received  at  the  maiUng  address  on 
or  before  the  applicable  deadline  date; 
or 

2.  Sent  before  midnight  of  the 
appHcable  deadline  date  as  evidenced 
by  either  (1)  a  U.S.  Postal  Service 
receipt  or  postmark  or  (2)  a  receipt  from 
a  commercial  carrier.  The  appUcation 
must  also  be  received  in  time  to  be 
considered  under  the  competitive 
independent  review  mandated  by 
C3iapter  1-62  of  the  DHHS  Grants 
Administration  Manual.  Applicants  are 
strongly  advised  to  obtain  proof  that  the 
application  was  sent  by  the  applicable 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  sent, 
apphcants  will  be  asked  to  provide 
proof  that  they  have  met  the  applicable 
deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
a  timely  submittal. 

Applications  which  do  not  meet  the 
above  deadlines  are  considered  late 
appfications.  The  Office  of 
Administration  and  Management  will 
notify  each  late  appUcant  that  its 


application  will  not  be  considered 
under  the  appUcable  grant  review 
competition. 

AoA  may  extend  either  the  July  19, 
1993  or  the  September  10, 1993 
deadUne  for  appUcations  because  of  acts 
of  God,  such  as  floods,  hurricanes  or 
earthquakes,  when  there  is  widespread 
disruption  of  the  mail,  or  when  AoA 
determines  an  extension  to  be  in  the 
best  interest  of  the  government 
However,  if  AoA  does  not  extend  either 
deadline  for  all  interested  appUcants,  it 
may  not  waive  or  extend  the  deadline 
for  any  appUcant(s). 

C.  Grantee  Share  of  the  Project 

Under  the  Discretionary  Funds 
Program,  AoA  does  not  make  grant 
awards  for  the  entire  project  cost. 
Successful  appUcants  must,  at  a 
minimum,  contribute  one  (1)  dollar, 
secured  from  non-Federal  sources,  for 
every  three  (3)  dollars  received  in 
Federal  funding.  The  non-Federal  share 
must  equal  at  least  25%  of  the  total 
project  cost.  AppUcants  should  note 
that,  among  applications  of  comparable 
technical  merit,  the  greater  the  non- 
Federal  share  the  more  favorably  the 
application  is  Ukely  to  be  considered. 

The  one  exception  to  this  cost  sharing 
formula  is  for  appUcations  bom 
American  Samoa,  Guam,  the  Virgin 
Islands  or  the  Northern  Mariana  Islands. 
Applicants  from  these  territories  are 
covered  by  Section  501(d)  of  PubUc  Law 
95-134,  as  amended,  which  requires  the 
Department  to  waive  "any  requirement 
for  local  matching  funds  under 
$200,000." 

The  non-Federal  share  of  total  project 
costs  for  each  budget  period  may  be  in 
the  form  of  grantee-incurred  direct  or 
indirect  costs,  third  party  in-kind 
contributions,  and/or  grant  related 
income.  Indirect  costs  may  not  exceed 
those  allowed  under  Federal  rules 
established,  as  appropriate,  by  0MB 
Qrculars  A-21,  A-67,  and  A-122.  If  the 
required  non-Federal  share  is  not  met  by 
a  funded  project,  AoA  wiU  disallow  any 
unmatched  Federal  dollars.  A  common 
error  is  to  match  25%  of  the  Federal 
share  rather  than  25%  of  the  entire 
project  cost. 

D.  Application  Screening  Requirements 

All  appUcations  will  be  screened  to 
determine  completeness  and  conformity 
to  the  requirements  of  this 
announcement.  These  screening 
requirements  are  intended  to  assure  a 
level  playing  field  for  all  appUcants. 
AppUcations  which  fail  to  meet  one  or 
more  of  the  criteria  described  below  will 
not  be  reviewed  and  will  receive  no 
further  consideration  for  funding. 
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Compkia,  wmHaiiriBg  appUcations  will 
be  revie«*ad  Hid  acora^i  competitively. 

In  ofder  for  an  application  to  be 
reviewed.  It  muat  meet  the  following 
screening  reouiraraaDts: 

1.  Tbe  application  must  not  exceed 
forty  (40)  pagM,  dottle-spaced, 
excktfiva  of  oartain  required  forms  and 
assuianoea  wbich  are  listed  below. 
AppUcatiooa  whose  typescript  is  tingle- 
specad  or  >pac»-aDd-e-half  will  be 
coasidared  only  if  it  is  determined  the 
applicant  has  not  thereby  gained  a 
competitiva  advantage. 

Tbe  following  docxunents  are 
excluded  from  the  40  page  limitation: 
(1)  Standard  ForuM  (SF)  424,  424A 
(including  up  to  a  four  page  budget 
iustificatian)  and  424fi;  (2)  the 
certification  forms  regarding  lobbying; 
debarment,  suspension,  and  other 
responsibility  matters;  and  drug- free 
workplace  requirements;  (3)  proof  of 
non-profit  status;  and  (4)  indirect  cost 
agreemeDts.  Within  tha  forty  (40)  page 
limitation,  tha  following  guidelines  are 
suggested: 

— Summary  description  (one  page); 
—Narrative  (approximately  twenty-five 

to  thirty  pages); 
— Applicanf  s  capability  statement, 

indudina  an  oiganization  chart,  and 

vitaa  for  Key  project  personnel 

(approximately  five  to  ten  pages)  and; 
— Letters  of  commitment  and 

cooper  atkio  (approximately  four 

pages). 

2.  AppUcatlons  sxihmitted  imder 
Section  A  priority  areas  must  be  either 
postmaiied  by  midni^t.  July  1 9. 1 993. 
or  hand-dellvared  by  5:30  p.m..  Eastern 
Thne,  on  July  19, 1993  to  the  address 
provided  below.  Applications  submitted 
under  Section  B  priority  areas  must  be 
either  postmarked  by  midnight, 
Septemba-  JO.  1993.  or  hand-delivered 
by  5:30  pjn..  Eastern  Time,  on 
SeptBtnber  la  1993  to:  Department  of 
Health  and  Hmnan  Services, 
Admiiustretion  on  Aging.  Office  of 
Administration  and  Management,  330 
Independenoe  Avenue,  SW.,  room  4644, 
Washington,  DC  2020t.  Attn:  AoA-93- 
l. 

3.  AppBcants  most  meet  any 
eUgibility  requirements  specific  to  the 
priority  area  under  which  they  have 
aubmitted  their  appUcatioa.  (For 
everyone's  benefit,  please  be  sure  that 
the  priority  area  has  been  clearly 
identified  In  tiie  application). 

UNDER  NO  ORCUMSTANCBS  WILL 
APPUCATIONS  THAT  DO  NOT  MEET 
THESE  SOCBENING  KBQUUtEMENTS  BE 
ASSIGfffiD  TO  «BV«y«tS. 


£.  Funding  Umitatiomt  on  Indirect  Costs 

1.  Truntegaro^BclBaarards  to 
institutioaBotMdHaradacatkn  and 


other  non-profit  institutiaaa  are  limited 
to  a  Federal  reiraborsBment  rate  for 
indirect  costs  of  eight  (S)  percent  of  the 
total  allowaUe  direct  costs  or,  where  a 
current  agreemant  exists,  tha 
organization's  negodated  indirect  cost 
rate,  whichever  is  lower.  Differences 
between  the  appUcanf  s  approved  rate 
and  the  8%  hmitation  may  be  used  as 
Federal  cost  sharing.  See  Secticm  }-2, 
Item  6j,  below. 

2.  For  all  other  applicaits,  indirect 
costs  generally  may  be  requested  only  if 
the  appUcant  has  a  negotiated  indirect 
cost  rate  with  the  Department's  Division 
of  Cost  Allocation  or  %vith  another 
Federal  agency.  Applicants  who  do  not 
have  a  negotiated  indirect  cost  rate  may 
apply  for  one  in  accordance  with  DHHS 
procedures  and  in  tannpliance  with 
relevant  OMB  Circulars. 

F.  Evaluation  Critmia 

Applications  which  pass  the 
screening  will  be  evaluated  by  an 
independent  review  panel  of  at  least 
three  individuals.  These  reviewers  will 
be  primarily  experts  from  outside  the 
Federal  govemraent  Based  on  the 
specific  progranuaatic  considerations 
set  forth  in  the  individual  priority  area 
under  which  an  application  has  been 
submitted,  the  reviewers  will  comment 
on  and  score  tha  applications,  focusing 
their  comments  aM  scoring  decisions 
on  the  criteria  below. 

1.  Objectives  and  Need  for  Assistance: 
20poix^ 

a.  Does  the  application  pinpoint 
relevant  economic,  sociri.  fiiMncial, 
institutional  or  other  problems  requiring 
a  solution? 

b.  b  the  need  for  the  proposed  project 
clearly  demonstrated  and  supported  by 
documentation?  Are  the  needs  of  low 
income  and  minority  elderly 
appropriately  discussed? 

c.  Are  the  principal  and  subordinate 
objectives  and  activities  of  the  project 
clearly  stated,  justified,  innovative  (as 
appropriate),  and  relevant  to  the  issue/ 
priority  area? 

d.  Does  the  application  include 
relevant  and  significant  data  in 
providing  a  thorough  disciission  of  the 
current  state  of  knowledge  relevant  to 
the  proposed  project? 

2.  Expected  Results  and/or  Benefits — 
DiaseraiiMtion  and  Utilization:  30 

points 

a.  Are  ttie  expected  project  benefits 
and/or  results  clearly  identified, 
realistic,  and  consistent  with  the 
objectives  of  the  project?  Are  important 
anticipated  conttibvtiens  to  policy, 
practice,  theory  and/or  research  nearly 
indicated?  Does  tbe  application  specify 


how  the  expected  results  will  directly 
and  tangibly  benefit  older  p>dople7 
b.  Does  the  application  proviide  a 
realistic  and  appropriate  plan  of 
activities  for  dissaminating  at  propitious 
times  the  results,  findings,  and  products 
of  the  project.  Does  the  application 
describe  bow  its  products  will  be 
disseminated  to  well-chosen  audiences 
as  well  as  what  uses  those  audiences  are 
likely  to  make  of  the  project's  findings, 
results,  and  products? 

3.  Approach:  30  points 

a.  Does  the  application  provide  a 
sound  and  workable  plan  of  action 
pertaining  to  the  scope  of  the  project 
and  specify  how  the  proposed  work  will 
be  accomplished? 

b.  Ar«  persuasive  reasons  oQsred  for 
taking  the  prc^Kwed  approach  as 
opposed  to  others?  Does  the  application 
clearly  explain  the  methodokwy  for 
determining  if  the  results  and  benefits 
identified  are  being  achieved? 

c.  Has  the  applicstion  clearly 
identified  tha  Idnds  of  data  to  be 
collected  and  analyzed,  and  included  an 
evaluation  component  which  identifies 
and  discusses  appropriate  criteria  for 
assessing  the  perfbrniance  and  rasahs  of 
the  project? 

d.  Does  the  proposed  woriJtask 
schedule  offer  a  logical  and  realistic 
projection  of  accomplishments  to  be 
achieved?  Is  a  tima-lina  chart  or  its 
equivalent  employed  to  liat  project 
activities  in  chronolog^oal  order  and 
show  the  target  dates  for  tbe  prelected 
accompllshinents? 

e.  Has  the  api>tication  identified  and 
secured  the  commitment  of  eetii  of  the 
key  cooperating  organiations.  groups, 
and  individuals  who  will  work  on  the 
project  and  provided  an  adequate 
description  of  the  nature  of  their  effort 
or  contribution? 

4.  Level  of  Effort:  20  points 

a.  Are  the  project  management,  staff 
resources  and  time  conunitmsats 
adequate  to  carry  out  the  proposal 
effectively  and  efficiently?  Is  tha  staff 
chart  consistent  with  the  project  plan 
expressed  in  the  Approach  section  of 
the  Program  Narrative? 

b.  Are  tbe  key  staff  weH  quahfied  for 
this  prefect?  Are  consultants  and 
advisers  used  approprialriy?  If 
volunteers  will  be  used,  is  there 
adequete  supervision  and  support  from 
project  staff? 

c  Does  the  bwfeet  justificstioB 
adequately  deecrioe  the  reaouroes 
necessary  to  conduct  the  project?  Is  the 
budget  reasonaUe  in  terms  of  tiie 
intended  results? 

d.  Are  the  auAort  of  tha  proposal, 
their  relationship  with  the  applicant 


agency  and  their  intended  role  in  the 
project,  if  any,  identified? 

G.  The  Components  of  an  Application 

To  expedite  the  processing  of 
applications,  we  request  that  you 
arrange  the  components  of  your 
appUcation,  the  original  and  two  copies, 
in  the  following  order: 

•  SF  424,  AppUcation  for  Federal 
Assistance:  SF  424A,  Budget, 
accompanied  by  your  budget 
justification;  SF  424B  (Assurances);  and 
the  certification  forms  regarding 
lobbying;  debarment,  suspension,  and 
other  responsibility  matters;  and  drug- 
free  workplace  requirements.  Note:  "nie 
original  copy  of  the  application  must 
have  an  original  signature  in  item  18d 
on  the  SF  424. 

•  Proofof  nonprofit  status,  as 
necessary; 

•  A  copy  of  the  applicant's  indirect 
cost  agreement,  as  necessary; 

•  Project  summary  description; 

•  Program  narrative; 

•  Organizational  capability  statement 
and  vitae; 

•  Letters  of  Commitment  and 
Cooperation; 

•  A  copy  of  the  Check  List  of 
Application  Requirements  (See  Section 
K,  below)  with  all  the  completed  items 
checked. 

The  original  and  each  copy  should  be 
stapled  securely  (front  and  back  if 
necessary)  in  the  upper  left  comer. 
Pages  should  be  numbered  sequentially. 
In  order  to  facilitate  the  handling  and 
reproduction  of  the  application  for 
purposes  of  the  review,  please  do  not 
use  covers,  binders  or  tabs.  Do  not 
include  extraneous  materials  such  as 
agency  promotion  brochures,  slides, 
tapes,  film  clips,  etc.  It  is  not  feasible  to 
use  such  items  in  the  review  process, 
and  they  will  be  discarded  if  included. 

H.  Communications  With  AoA 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  notified  by  mail  of 
the  receipt  of  their  application  and 
informed  of  the  identification  number 
assigned  to  it.  This  number  and  the 
priority  area  should  be  referred  to  in  all 
subsequent  communication  with  AoA 
concerning  the  application.  If 
acknowledgment  is  not  received  within 
seven  weeks  after  the  deadline  date, 
please  notify  the  Office  of  Program 
Development  by  telephone  at  (202)  61»- 
0441. 

After  an  identification  number  is 
assigned  and  the  applicant  has  been 
notified  of  the  number,  applications  are 
filed  numericallv  by  identification 
number  for  quick  retrieval.  It  will  not  be 
possible  for  AoA  staff  to  provide  a 
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timely  response  to  inquiries  about  a 
specific  application  unless  the 
identification  number  and  the  priority 
area  are  given. 

Applicants  are  advised  that,  prior  to 
reaching  a  decision,  AoA  will  not 
release  information  relative  to  an 
application  other  than  that  it  has  been 
received  and  that  it  is  being  reviewed. 
Unnecessary  inquiries  delay  the 
process.  Once  a  decision  is  reached,  the 
apphcant  will  be  notified  as  soon  as 
possible  of  the  acceptance  or  rejection  of 
the  application. 

/.  Background  Information  and 
Guidance  for  Preparing  the  AppUcation 

1.  Current  Projects  and  Previous  Project 
Results 

In  the  Program  Narrative  of  the 
application  (see  Section  1-6  below), 
applicants  are  expected  to  demonstrate 
familiarity  with  recent  and  ongoing 
activity  related  to  their  project  proposal. 
With  respect  to  AoA-supported 
discretionary  grant  projects,  information 
on  Current  AoA  Projects  may  be 
obtained  by  contacting  the  Office  of 
Program  Development  at  202/619-0441. 
Regarding  Completed  AoA  Projects, 
copies  of  all  AoA  discretionary  grant 
final  reports  and  printed  materials  are 
sent  to:  the  National  Eldercare 
Dissemination  Center;  the  National 
Technical  Information  Service  (NTIS),  a 
clearinghouse  and  document  source  for 
Federally  sponsored  reports;  Ageline 
Database,  a  bibliographic  database 
service  sponsored  by  the  American 
Association  of  Retired  Persons,  available 
onUne  through  BRS  and  DIALOG;  and 
the  U.S.  Government  Printing  Office 
Library  Program,  a  catalog  and 
microfiche  service  for  1400  depository 
libraries  located  throughout  the  United 
States. 

Information  concerning  access  to  the 
bibliographic  and  document  referral 
services  provided  by  these 
clearinghouses  can  be  obtained  through 
most  public  and  academic  libraries.  For 
direct  information  use  the  following 
addresses  and  telephone  numbers:  (1) 
National  Eldercare  Dissemination 
Center,  National  Association  of  State 
Units  on  Aging,  1225  I  Street,  NW.,  suite 
725,  Washington,  DC  20005.  (202)  89ft- 
2578. 

The  Center  maintains  a  computerized 
database  of  descriptions  of  recent  AoA 
grant  products  including  reports, 
studies,  training  materials,  technical 
assistance  documents,  and  audio-visual 
products.  Staff  are  available  to  scan  the 
database  for  products  and  tailored 
printouts  may  be  requested.  The  Center 
has  also  estabUshed  a  product 
repository  of  over  900  products 


generated  under  Title  IV  grants.  The 
repository  serves  aa  a  badcup  source  for 
original  documents  from  which 
duplicates  can  be  produced  when 
copies  are  no  longer  available  from  the 
grantees.  Information  about  products 
and  searches  of  this  database  can  be 
requested  by  telephone  (800-989-6537) 
and  by  written  request.  In  addition,  in 
June,  1993,  it  will  also  be  available  via 
modem  for  on-line  searches  (800-989- 
2243). 

(2)  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield.  VA  22161.  (703)  487- 
4600. 

(3)  AgeUne  Etetabase 

(a)  BRS  Customer  Service,  8000 
Westpark  Drive,  McLean,  VA  22102. 
(800)  345-4BRS. 

(b)  DIALOG  Customer  Service,  3460 
Hillview  Avenue,  Palo  Alto,  CA 
94304.  (800)  SDLUjOG,  (415)  858- 
2700  (in  California). 

(4)  U.S.  Government  Printing  Office, 
Acquisition  Unit.  Library  Programs 
Service,  North  Capitol  and  H  Streets 
NW.,  Washington,  DC  20401,  (202) 
275-1070. 

2.  Dissemination  and  Utilization 

The  purposes  and  expectations 
associated  with  Title  IV  discretionary 
projects  extend  well  beyond  the 
immediate  confines  of  a  particular 
project's  local  impact.  Projects  should 
have  a  ripple  effect  in  the  field  of  aging 
in  terms  of  replicating  their  design, 
utilizing  their  results,  and  applying 
their  benefits  to  a  widening  circle  of 
older  persons.  This  section  suggests 
certain  principles  of  dissemination  to  be 
considered  in  developing  your 
application: 

•  The  most  useful  projects  make 
dissemination  and  utilization  a  central, 
not  peripheral,  component  of  the 
project; 

•  Dissemination  starts  at  the 
beginning  of  a  project  not  when  it  is 
completed; 

•  Potential  users  should  be  involved 
in  planning  the  project,  if  possible,  and 
products  developed  with  the  needs  of 
potential  users  in  mind; 

•  Dissemination  is  a  networking 
process; 

•  At  a  minimiun,  dissemination 
includes  getting  your  final  products  into 
the  hands  of  appropriate  users  and 
making  presentations  at  conferences; 
and 

•  Coordination  with  other  related 
projects  may  increase  the  chances  of 
your  products  being  used. 

/.  Completing  the  Application 

In  completing  the  application,  please 
recognize  that  the  set  of  standardized 
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fomw  and  instructions  is  prescribed  by 
Um  Office  of  Msnsgemeot  and  Budget 
(approved  under  OMB  control  number 
034«-^0O«3)  and  is  not  perfectly 
adaptiUa  to  tlM  paiticiilars  of  AoA's 
Disoratknary  Ptmds  Pro-am.  First-time 
appUcaala.  fai  particular,  may  have  some 
nisgiviagi  that  they  have  not  crossed 
the  final  t  or  dotted  the  last  i  of  their 
apphnariop.  Any  apphcant  should,  of 
course,  take  reasonable  care  to  avoid 
technical  errors  in  completing  the 
appUcaboa.  but  the  substantive  merits 
of  the  prD|ect  proposal  are  the 
detenniaing  iactcHS.  In  these 
instructions,  we  offer  several  pointers 
aimed  at  clarifying  matters,  overcoming 
diCBcultiaa.  and  preventing  the  more 
cooHMB  tarhniral  mistakas  made  by 
applicants.  If  the  need  arises,  please  call 
(202)  61ft~e441  lor  assistance. 

Forma  SF  424.  SF  424A.  SF  424B,  and 
the  oattification  forms  (regarding 
lobbying:  debarmeat,  siispension,  and 
other  iwsynnsitiilitji  matters;  and  drug- 
free  woricplace  requirements)  have  been 
repriBtad  as  pert  of  this  Federal  Register 
anncNutcement  for  your  convraiience  in 
preparing  the  application.  Single-sided 
copies  of  all  required  forms  must  be 
used  for  submitting  your  application. 
You  sho«dd  reproduce  single-sided 
copies  frrMB  the  reprinted  form  and  type 
your  application  on  the  copies.  Please 
do  not  use  forms  directly  from  the 
Federal  Register  announcement  as  they 
are  printed  on  both  sides  of  the  page. 

To  assist  appliunts  in  completing 
Forms  SF  424  and  SF  424A  correctly, 
samples  of  completed  forms  have  been 
providad  as  part  of  this  announcement. 
These  samplias  are  to  be  used  as  a  gmde 
only.  Be  s«ra  to  submit  your  application 
on  the  blank  copies.  Please  prepare  your 
application  consistent  with  the 
foliowiiig  guidance: 

1.  SP424,  Co¥er  Page:  Complete  cmly 
the  items  specified  in  the  following 
instrrictioBS: 

Top  lefk  of  Page.  In  the  box  provided, 
enter  the  number  of  the  priority  area 
under  which  the  application  is  being 
submitted. 

hem  1.  Pnuuinted  on  the  form. 

Item  2.  Fill  in  the  date  you  submitted 
the  appbcation.  Leave  the  applicant 
identifier  box  blank. 

Item  X  Not  applicable. 

Aeai  4.  Leave  olsnL 

Item  5.  Provide  the  legal  name  of 
applicant;  the  name  of  ^e  primary 
organizational  unit  which  will 
undertake  the  assistance  activity;  the 
applicant  address;  and  the  name  and 
telephone  numbw  of  the  person  to 
contact  on  matters  related  to  this 


application. 
JtaBfi. 


the  employer 

(^EIN)oftltf 


applicant  otganttatton  as  assigned  by 
the  Internal  Revenue  Service.  Please 
include  the  suffix  to  tb«  EIN.  if  known. 

Item  7.  Enter  the  appropriate  letter  in 
the  box  provided. 

Item  A.  Preprinted  on  form. 

Item  9.  PrapdBted  on  fiarnL 

Item  10.  Praprinted  on  form. 

Item  11.  Tlie  title  should  describe 
concisely  the  nature  of  the  project 
Avoid  repeating  the  title  of  the  priority 
area  or  the  name  of  the  applicant  Try 
not  to  exceed  10  to  12  words  and  120 
characters  including  spaces  end 
punctuation. 

Item  12.  Preprinted  on  form. 

hem  13.  Enter  the  daeired  start  data 
for  the  project  beginning  on  or  after 
September  1, 1993  and  the  desired  end 
date  for  the  project.  Projects  may  be 
from  12  to  M  moBtfas  in  duration.  Check 
the  description  of  the  priority  area 
under  which  you  are  applying  for  the 
expected  project  duration. 

Item  14.  List  the  applicant's 
Congressiond  District  and  the 
District{s),  if  any,  directly  affected  by 
the  proposed  project 

Item  IS.  All  budget  information 
entered  under  item  tl5  should  cover  (1) 
the  total  project  period  if  that  period  is 
17  months  or  less  or  (2)  the  first  12 
months  if  tiie  project  period  exceeds  17 
months.  The  applicant  should  show  the 
Federal  ^ant  support  requested  under 
sub-item  15«.  Sub-items  15b-15e  are 
considered  cost-shering  or  "matching 
funds".  The  value  of  third  party  in-kind 
contributions  should  be  entered  in  sub- 
items  15c-t5e,  as  applicable.  It  is 
important  that  the  dollar  amounts 
entered  in  sub-items  15b-15e  total  at 
least  25  percent  of  the  total  project  cost 
(total  project  cost  is  equal  to  the 
requested  Federal  funds  plus  firnds  from 
non-Federal  sources). 

Check:  Please  check  item  15  to  make 
sure  JFOU  have  presented  budget 
amounts  only  for  the  first  year  if  you  are 
proposing  a  muhi-year  project.  A 
common  error  is  to  present  budget  totals 
for  a  full  project  period  of  24,  or  36,  or 
48  monthis  in  item  15. 

Item  16.  Preprinted  on  form. 

Item  17.  TliiB  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

Item  IB,  Tobe signed  by  an 
authorized  rapreaontative  of  the 
applicant  organization.  A  document 
attesting  to  ^bat  nge-off  authority  must 
be  on  file  in  theapp>bcant's  office. 

2.  SF  424 A— Budget  Infoanation 

This  form  (SF424A)  is  designed  to 
apply  for  fnmAing  ander  more  than  one 


grant  program;  thus,  for  purposes  of  this 
AoA  program,  most  of  the  budget  item 
columns/blocks  are  superfluous  and 
should  be  regarded  as  not  applicable. 
The  applicant  should  consider  and 
respond  to  only  the  budget  items  for 
which  guidance  is  provided  below. 
Section  A — ^Budget  Summary  and 
Section  B — Budget  Categories  should 
include  both  Fedeial  and  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  if 
that  period  is  17  moeths  or  less  or  (2) 
the  first  12  months  if  the  project  pniod 
exceeds  17  months. 

Section  A — Budg/et  Summary 

On  line  5,  enter  total  Federal  Costs  in 
column  (e)  and  total  Non-Federal  Costs 
(including  third  party  in-kind 
contributions  but  not  program  income] 
in  column  (Q.  Enter  the  total  of  columns 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories 

Use  only  the  last  column  under 
Section  B,  neiaely  the  column  headed 
Total  (5),  to  enter  the  total  requirem«its 
for  funds  (comlttning  both  the  Federal 
and  non-Federal  shares)  by  c^ject  class 
category. 

A  separate  budget  justification  should 
be  included  whita  snows  the 
breakdown  of  budget  cost  items  by 
Federal  and  non-Federal  ^ares  and 
fully  explains  and  jtistifies  each  of  the 
major  budget  items,  personnel,  travel, 
other,  etc..  as  outlined  below.  The 
budget  justification  ^ould  not  exceed 
four  typed  pages  and  should 
immediately  follow  SF  424A. 

Une  6a — Personnel:  Enter  total  costs 
of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
under  6h — Other. 

Justification:  IdesHify  the  principal 
investigator  or  project  director.  If 
known.  Specify  the  key  staff,  their  titles, 
and  time  commitments  in  the  budget 
justification. 

Une  6b — Fringe  Benefits:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentiles  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA.  retirement  insurance, 
etc. 

Line  6c — Travel:  Enter  total  costs  of 
out-of-town  travel  (travel  requiring  per 
diem)  for  staff  of  the  project.  Do  not 
enter  costs  for  coasultant's  travel  or 
local  transportattoa. 

Justification:  Include  the  total  number 
of  trips,  destinations,  length  of  stay, 
transportation  costs  and  subsisteooe 
allowaiKss. 
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I  line  6d—£guipineirt;  Enter  the  total 
costs  of  all  eqxiipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  "equipment" 
is  non-expendable  tangible  personal 
property  oaving  a  useRil  life  of  more 
than  two  years  and  an  acquisition  cost 
of  $5,000  or  more  per  unit  For  all  other 
grantees,  the  threshold  for  equipment  is 
$500  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified  as  necessary  for  the  conduct  of 
the  project  The  equipment,  or  a 
reasonable  facsimile,  must  not  be 
otherwise  available  to  the  applicant  or 
its  sub-grantees.  The  justification  also 
must  contain  plans  for  the  use  or 
disposal  of  the  equipment  after  the 
project  ends. 

Ljne  fie — Supplies:  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  line  6d. 
'  Une  6f— Contractual:  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and,  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
tBcfanical  assistance.  Do  not  include 
payments  to  individuals  on  this  line. 

Justification:  Attach  a  list  of 
contractors  indicating  the  name  of  the 
organization,  the  purpose  of  the 
contract,  and  the  estimated  dollar 
amount  If  the  name  of  the  contractor, 
scope  of  work,  and  estimated  costs  are 
not  available  or  have  not  been 
negtrtiated.  indicate  when  this 
infonnatlon  will  be  available.  Whenever 
the  appUcant/grantee  intends  to 
delegate  a  sub^antial  part  (one-third,  or 
more)  of  the  project  %vork  to  another 
agency,  the  apphcant/grantee  must 
provide  a  completed  copy  of  Section  B, 
Budget  Categories  for  etidi  contractor, 
along  with  supporting  information. 

Liine  6g— Construction:  Leave  blanlc 
since  new  construction  is  not  allowable 
and  Federal  funds  are  rarely  used  for 
either  renovation  or  repair. 

Line  6h— Other:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to:  insurance,  medical  and 
dental  costs;  noncontractual  fees  and 
travel  paid  directly  to  individual 
consultants;  local  transportation  (all 
travel  wbkli  does  not  require  per  diem 
is  considered  local  travel);  space  and 
equipment  rentals;  printing  and 
pubUcatioo;  computer  use;  training 
costs,  including  tuition  and  stipends, 
training  service  costs  including  wage 


payments  to  individuab  and  supportive 
service  pajrments;  and  sta£f 
development  costs. 

Line  6i — Total  Direct  Charges:  Show 
the  totals  of  Lines  6a  through  6h. 

Line  Sf— Indirect  Charges:  Enter  the 
total  amount  of  indirect  charges  (costs), 
if  any.  If  no  indirect  costs  are  requested, 
enter  "none."  Indirect  charges  may  be 
requested  if:  (1)  The  applicant  has  a 
current  indirect  cost  rate  agreement 
approved  by  the  Department  of  Health 
and  Human  Services  or  another  Federal 
agency;  or  (2)  The  applicant  is  a  State 
or  local  government  agency. 

Applicants  other  than  State  and  local 
governments  are  requested  to  enclose  a 
copy  of  this  agreement  Local  and  State 
governments  should  enter  the  amount  of 
indirect  costs  determined  in  accordance 
with  HHS  requirements.  When  an 
indirect  cost  rate  is  requested,  these 
costs  are  included  in  the  indirect  cost 
pool  and  should  not  be  also  charged  as 
direct  costs  to  the  grant. 

In  the  case  of  training  grants  to  other 
than  State  or  local  governments  (as 
defined  in  45  CFR  part  74).  Federal 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees. 
stipends,  post-doctoral  training 
allowances,  contractual  items,  and 
alterations  and  renovations.  As  part  of 
the  justification,  applications  subject  to 
this  limitation  should  specify  that  the 
Federal  reimbursement  will  be  limited 
to  8%. 

For  training  grant  applications,  the 
entry  for  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shotvn  above.  The 
applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  alterations  and 
renovations. 

(c)  Subtract  b*  from  a*.  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  Its  matching  cost 
contribution. 

Line  6k— Total:  Enter  the  toUl 
amounts  of  Lines  6i  and  6j. 


Line  7 — Program  Income:  Estimate  the 
amount  of  income,  if  any,  expected  to  be 
generated  from  this  project  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Describe  the  nature, 
source,  and  expected  use  of  income  in 
the  Level  of  Effort  section  of  the 
Program  Narrative. 

Section  C — Non-Federal  Resources 

Line  12 — Totals:  Enter  amounts  of 
non-Federal  resources  that  will  be  used 
in  carrying  out  the  proposed  project  If 
third-party  in-kind  contributions  are 
included,  provide  a  brief  explanation  in 
the  budget  justification  section. 

Section  D — ^Forecasted  Cash  Needs: 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

This  section  should  be  completed 
only  if  the  total  project  period  exceeds 
17  months. 

Line  20— Totals:  Enter  the  estimated 
required  Federal  funds  (exclude 
estimates  of  the  amount  of  cost  sharing) 
for  the  period  covering  months  13 
through  24  under  column  "(b)  First;** 
and,  if  applicable,  for  months  25 
through  36  imder  "(c)  Second,"  for 
months  3748  under  "(d)  Third." 

Section  F — Other  Budget  Information 

Line  21 — Direct  Charges:  No* 
applicable. 

Line  22 — Indirect  Charges:  Enter  the 
type  of  indirect  rate  (provisional. 
predetermined,  final  or  fixed)  to  be  in 
effect  during  the  funding  period,  the 
base  to  which  the  rata  is  applied,  and 
the  total  indirect  costs. 

Line  23 — Remarks:  Provide  any  other 
explanations  or  comments  deemed 
necessary. 

3.  SF  424B— Assurances 

SF  424B,  Assurances— Non- 
Construction  Programs,  contains 
assurances  required  of  applicants  under 
the  Discretionary  Funds  Program  of  the 
Administration  on  Aging.  Please  note 
that  a  duly  authorized  representative  of 
the  applicant  organization  must  certify 
that  the  applicant  is  in  compliance  with 
these  assurances. 

With  the  possible  exception  of  an 
Assurance  of  Protection  of  Human 
Subjects,  no  other  assurances  are 
required.  For  research  projects  in  %vhich 
human  subjects  may  be  at  risk,  an 
Assurance  of  Protection  of  Human 
Subjects  may  be  needed.  If  there  is  a 
question  regarding  the  applicabiUty  of 
this  assurance,  contact  the  Office  for 
Protection  from  Researdi  Risks  of  the 
National  Institutes  of  Health  at  (301) 
496-7041. 
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4.  Certification  Forms 

Certifications  are  required  of  the 
applicant  regarding  (a)  lobbying:  (b) 
debarment,  suspension,  and  other 
responsibility  matters;  and  (3)  drug-free 
workplace  requirements.  Please  note 
that  a  duly  authorized  representative  of 
the  applicant  organization  must  attest  to 
the  applicant's  compliance  with  these 
certifications. 

5.  Project  Summary  Description 

On  a  separate  page,  provide  a  project 
summary  description  headed  by  two 
identifiers:  (1)  The  name  of  the 
appUcant  organization  as  shown  in  SF 
424.  item  5  and  (2)  the  priority  area  as 
showm  in  the  upper  left  hand  comer  of 
SF  424.  Please  limit  the  summary 
description  to  a  maximum  of  1,200 
characters,  including  words,  spaces  and 
punctuation. 

The  description  should  be  specific 
and  succinct.  It  should  outline  the 
objectives  of  the  project,  the  approaches 
to  be  used  and  the  outcomes  expected. 
At  the  end  of  the  summary,  list  major 
products  that  will  result  from  the 
proposed  project  (such  as  manuals,  data 
collection  instnunents,  training 
packages,  audio-visuals,  software 
packages).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424.  becomes  the 
project  "abstract"  which  is  entered  into 
AoA's  computer  data  base.  The  project 
description  provides  the  reviewer  with 
an  introduction  to  the  substantive  parts 
of  the  application.  Therefore,  care 
should  be  taken  to  produce  a  summary 
which  accurately  and  concisely  reflects 
the  proposal. 

6.  Program  Narrative 

The  Program  Narrative  is  the  critical 
part  of  the  apphcation.  It  should  be 
dear,  concise,  and.  of  course, 
responsive  to  the  priority  area  under 
which  the  application  is  being 
submitted.  In  describing  your  proposed 
project,  make  certain  that  you  respond 
fully  to  the  evaluation  criteria  set  forth 
in  Section  F  above.  The  format  of  the 
narrative  should,  in  fact,  parallel  the 
criteria,  beginning  with  an  integrated 
discussion  of  (A)  the  project's 
objectives,  relevance,  and  significance, 
which  provide  the  framework  for  a 
discussion  and  justification  of  (B)  the 
results/benefits  that  you  expect  the 
project  to  accomphsh.  The  next  section 
of  the  narrative  follows  with  a  detailed 
explanation  of  (C)  the  approach(es)  the 
project  will  undertake  to  achieve  its 
objectives;  and  the  narrative  concludes 
with  p)  the  level  of  effort  needed  to 
carry  out  the  project,  in  terms  of  staff, 
funding,  and  other  resources. 


Please  have  the  narrative  typed  on 
one  side  of  8  1/2"  x  11"  plain  white 
paper  with  1"  margins  on  both  sides. 
All  pages  of  the  narrative  (including 
charts,  tables,  maps,  exhibits,  etc.) 
should  be  sequentially  numbered, 
beginning  with  "Objectives  and  Need 
for  Assistance"  as  page  number  one. 
(AppUcants  should  not  submit 
reproductions  of  larger  size  paper, 
reduced  to  meet  the  size  requirement). 

The  narrative  should  also  identify  the 
author(s)  of  the  proposal,  their 
relationship  with  the  applicant,  and  the 
role  they  will  play,  if  any,  should  the 
project  be  funded. 

Tois  narrative  guidance  is  in 
accordance  with  that  provided  in  OMB 
Circular  A-102.  The  checklist  reporting 
form  (Section  K,  below)  is  consistent 
with  that  approved  under  OMB  control 
number  0937-0189. 

7.  Organizational  Capability  Statement 
and  Vitaefor  Key  Project  Personnel 

The  organizational  capabiUty 
statement  should  describe  how  the 
applicant  agency  (or  the  particular 
division  of  a  larger  agency  which  will 
have  responsibility  for  this  project)  is 
organized,  the  nature  and  scope  of  its 
work  and/or  the  capabilities  it 
possesses.  This  description  should 
cover  capabilities  of  the  appHcant  not 
included  in  the  program  narrative.  It 
may  include  descriptions  of  any  current 
or  previous  relevant  experience  or 
describe  the  competence  of  the  project 
team  and  its  record  for  preparing  cogent 
and  useful  reports,  publications,  and 
other  products.  An  organization  chart 
showing  the  relationship  of  the  project 
to  the  current  organization  should  be 
included.  Vitae  should  be  included  for 
key  project  staff  only. 

K.  Checklist  for  a  Complete  Application 

The  checklist  below  should  be  typed 
on  8W  X  11"  plain  white  paper, 
completed  and  included  in  your 
application  package.  It  will  help  in 
properly  preparing  your  application. 
Ched^ist 

I  have  checked  my  application  package  to 
ensure  that  it  includes  or  is  in  accord  with 
the  following: 

One  origina]  application  plus  two  copies, 

each  stapled  secxirely  (no  folders  or 

binders)  with  the  SF  424  as  the  first  page 

of  each  copy  of  the  application; 
SF  424;  SF  424A— Budget  Information 

(and  accompanying  Budget  Justification); 

SF  424B — Assurances;  and  Certifications; 
SF  424  has  been  completod  according  to 

the  Instructions,  signed  and  dated  by  an 

authorized  official  (item  18); 
^The  number  of  the  priority  area  under 

which  the  application  is  submitted  has 

been  identified  in  the  box  provided  at  the 

top  left  of  the  SF  424: 


As  necessary,  a  copy  of  the  ciurent 
indirect  cost  rate  agreement  approved  by 
the  Department  of  Health  and  Human 
Services  or  another  Federal  agency; 

Proof  of  nonprofit  status,  as  necessary; 

Summary  description: 

^^Program  narrative; 

.Organizational  capability  statement  and 
vitae  for  key  personnel; 

Letters  of  conmiitment  and  cooperation, 

as  appropriate. 

L  Points  to  Remember 

1.  There  is  a  forty  (40)  double-spaced 
page  limitation  for  the  substantive  parts 
of  the  application.  Before  submitting 
your  application,  please  check  that  you 
have  adhered  to  this  requirement  which 
is  spelled  out  in  Section  D. 

2.  You  are  required  to  send  an  original 
and  two  copies  of  an  application. 

3.  Indicate  the  priority  area  in  the  box 
at  the  top  left  hand  comer  of  the  SF  424. 

4.  The  summary  description  (1,200 
characters  or  less)  should  accurately 
reflect  the  nature  and  scope  of  the 
proposed  project. 

5.  To  meet  the  cost  sharing 
requirement  (see  Section  C  above),  you 
must,  at  a  minimum,  match  $1  for  every 
$3  requested  in  Federal  funding  to  reach 
25%  of  the  fofoy  project  cost  (except  for 
Priority  Area  1.4  which  requires,  at  a 
minimum,  a  grantee  share  of  50%  of 
total  project  costs).  For  example,  if  your 
request  for  Federal  funds  is  $90,000, 
then  the  required  minimum  match  or 
cost  sharing  is  $30,000.  The  total  project 
cost  is  $120,000,  of  which  your  $30,000 
share  is  25%. 

6.  Indirect  costs  of  training  grants  may 
not  exceed  8%. 

7.  In  following  the  required  format  for 
preparing  the  program  narrative,  make 
certain  that  you  have  responded  fully  to 
the  four  (4)  evaluative  criteria  which 
will  be  used  by  reviewers  to  evaluate 
and  score  all  applications. 

8.  Do  not  include  letters  which 
endorse  the  project  in  general  and 
perfunctory  terms.  In  contrast,  letters 
which  describe  and  verify  tangible 
commitments  to  the  project,  e.g..  funds, 
staff,  space,  should  he  included. 

9.  If  duplicate  applications  are 
submitted  under  different  priority  areas. 
AoA  reserves  the  right  to  select  the 
single  priority  area  under  which  it  will 
be  reviewed. 

10.  If  more  than  one  project 
application  is  submitted,  each  should  be 
submitted  under  separate  cover. 

11.  Before  submitting  the  application, 
have  someone  other  than  the  authors): 

(1)  Apply  the  screening  requirements  to 
make  sure  you  are  in  compUance;  and 

(2)  carry  out  a  trial  run  review  based 
upon  the  evaluative  criteria.  Take  the 
opportunity  to  consider  the  results  of 
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the  trial  run  and  then  make  whatever 
changes  jrou  deem  appropriate. 

12.  Applications  siibmitted  imder 
Section  A  priority  areas  must  be  mailed 
by  midnight,  or  hand-deUvered  by  5:30 
p.m..  Eastern  Time,  on  fuly  19, 1993  to 
the  address  below.  Applications 


submitted  under  Section  B  priority  areas 
must  be  mailed  by  midni^t,  or  hand- 
delivered  by  5:30  p.m..  Eastern  Time,  on 
September  10.  Id93  to:  Department  of 
Health  and  Human  Services, 
Administration  oo  Aging.  Office  of 
Administradon  and  Management,  330 


Independence  Avenue  SVV..  room  4644, 
Washington.  DC  20201,  Attn; 
AoA-93-l. 
Fernando  TorrM-Cil, 

Assistant  Secretary  for  Aging. 

■lUJNO  CODE  41S0-«>m 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


f.    TTM  or  (UMMSiOM; 
Q    Construclion 

X3  Non-Conrfuctcn 


PmappiicMlion 

□  Conatruction 

□  Non-Conslruction 


1  OATItUMMTTiO 


1  0*11  RCCtlVtO  tV  tTATX 

Not  Annl-icable  (K.A.) 


4  MTI  MCf  IVCO  IV  rCOCIUt.  AOCMCV 


OM8  Approval  No  034S-OO43 


Appicani  kJmtitiar 


Sum  Adplication  klantiliat 
N.A. 


Padwat  klantitwf 


1    *»*t.lCAMT  IM^OMUTIOW 


LagalNanw 


AddrMt  (ffw*  city,  counrtf.  lUW.  and  tip  cod*) 


«.  IMM.OV(JI  lOCMTinCATIOM  NUMMM  (flMh 


nu- 


t.  TI*t.OHif*\JCAVOtk 

J({JJ^N*«r  □   Continuation  □   (tevtMn 

«  na»upn.  aniat  acwropnala  taitard)  m  bar(a*)    Q        Q 

A  Incraaaa  Award  B  Oacaaaa  Aaard  C  lnoaa«  Ouraton 

0  Oacraaaa  Ouratnn    Oitiar  {tfiuoly) 


tt.  CATM.00  or  rtOCMAL  OOMCVnC 
AtSISTANCt  IHWWCK 


0 


8 


TTTii  Special  Programs  for  the  Aging — 
Title  IV 


It.  AMAS  AmcTU  tv  PNOJKT  {otmt.  counimt.  vm*.  aie  / 
Nation-wide  Applicability 


n  mofousmoMct 


Stan  Data 


Ending  Data 


Ooan<niional  Unit 


Nama  and  tala(»ona  numb*  d  tha  pafton  to  ba  oontaciad  on  matla«i  m^Xvino 
t^ts  apptaaton  (gn^  trt  cod*) 


f-  Trft  Of  Am.tCANT  {»nt»r  Mppropnaf  Imttar  m  bot)  ^ 

A  Suia  H  indapandani  School  Out 

B  Coun^y  I    Sttta  ControMad  Insiiiulion  of  Higha'  Laarmng 

C  Uumcipal  J    Privala  Un<va«9itv 

0  Tovntfiip  K    Indian  Tnba 

E  Iniarttata  L    Individual 

F  Inlarmuncipal  M  Prolii  Oeam^aiion 

Q  Spacial  Oitiicl  N  Otha>  (Spacity) 


«.  NAMI  0*  ruCRAI.  AOINCV 

Administration  on  Aging 


It.  M>CM»Tivf  rnvt  0*  APP\.KAMr%  mojtcr 


t4  comnwoHAL  punwcn  or 


a  Applcanl 


b  Piowcl 


«(.  nrwATio  ruNoma 


a   FadarK 


b    Appkcani 


c  Suta 


d  Local 


a  Otwr 


I    P^OQfam  Incona 


g  TOTAL 


00 


.00 


00 


.00 


00 
00 


i«.  •  »p*LtCA-nom  •uajtcT  to  ntvttw  tv  tT*Ti  oticunvi  cnkmh  «»j7j  moci ssy 

a       VES  THIS  PREAP»>LCATK>*AP*MCATK3N  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTTVE  ORDER  12372  PROCESS  FO«  REVIEW  ON 


DATE 


b       NO  5^3^  PROGHAM  IS  NOT  COVERED  BVEO  t2372 

□    on  PROORAU  HAS  NOT  BEEN  SELECTED  BV  STATE  FOR  REVIEW 


«7.  •TWAmjCAMTOfUMOUCNTONANVFOCIIALOnn 
Q  Yaa       N  'Vaa.*  aRaeft  art  ai^lwiatiivi 


D  No 


'*][°"*  "T  0»  »»  KMOWLnU  AMO  MUV  AU.  OATA  M  TMI«  AP9UCAnON«WAMUCAnON  AM  THUC  ANO  OOMICT.  T>«  MXUMCNT  HAS  MtN  OUtV 
AUTMQWaO  gv  TWg  OpyCTWINO  tOOV  W  TXt  APniCAMT  AMO  TMt  A»»VICAI»T  WIU  COAmv  wmt  IWt  «rtAC»«0  AS«U«UN(XS  »  THt  AtSiSTANCf  IS  AWAAOCO 


a  Typad  Nanta  a«  Autnoruad  Rapraaanutiva 


b  TitW 


d  Sagnatura  ol  AutlwriMd  Raptaaanuina 


fravious  Editiona  Not  uiabia 


c  Tatapnona  numbai 


a  Data  S<gnad 


Authorized  for  Local  Reproduction 


Standard  Form  424  (REV  468) 
Prascnbod  by  OMB  Circular  A-t02 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


4.3.2 


I.  TtmvtumtmoK 

O    Conatruction 
!0  WorConttfuction 


Q  Ccn*trucl«n 
□  »«o»wCon«ttuctan 


t  MTi  •uHtrme 
July  12.    1993 


I  B*it  •Kevto  av  r*Ti 

Not    Add!  1  cab] P    ("<    !\    ) 
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Efldng  Oaia 
08/31/95 


u  oowQwmowAt 
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g  TOTAL 


b  Proiact 
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00 


25.000 


00 
00 
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Jane  Green 


d  Signatura  o>  AumertMd  AocMamaiivw 
^a*>oui  E»<«ni  Noi  u«aew 


»  Tioa 
Executive  Director 


c  U 

(567)   890-1234 


a  Oo<«  S^nad 
July  8,    1993 


AuthorUed  for  Local  Reproduction 
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AMuranoa*— Non-CoBftruction 
PrograuM 

Note:  Certain  of  theae  assurances  may  not 
be  applicable  to  your  proiect  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  applicant  1  certify  that  the 
applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  pro{>er  planning,  management 
and  completion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State, 
through  and  authorized  representative, 
access  to  any  the  right  to  examine  all 
records,  books,  papers  or  documents 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  apphcable  time  frame  after 
receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of 
ig70  (43  U.S.C  $$4728-4763]  relating 
to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OFM's 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Qvil  Rights  Act  of  1964 
(P.L  8A-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C  $$  1681-1683,  and 
1685-1686).  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  $  794), 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C  SS  6101-6107).  which 


prohibits  discrimination  on  the  basis  of 


(e)  The  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616), 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  $$  523 
and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  VIH  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C 
$  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s)  imder  which 
application  for  Federal  assistance  is 
being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  n  and  in  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L. 
91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases. 

8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C  SS  1501-1508 
and  7324-7328)  which  limit  the 
pohtical  activities  of  employees  whose 
principal  employment  activities  are 
funded  in  whole  or  in  part  with  Federal 
funds. 

9.  Will  comply,  as  applicable,  with 
the  provisions  of  the  E)avi8-Bacon  Act 
(40  U.S.C.  SS  276a  to  276a-7),  the 
Copeland  Act  (40  U.S.C  S  276c  and  18 
U.S.C  S  874),  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  40 
U.S.C.  SS  327-333),  regarding  labor 
standards  for  federally  assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L,  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  whidi  may  be  prescribed 
pursuant  to  the  following:  (a)  institution 


of  environmental  quality  control 
measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L 
91-190)  and  Executive  Order  (EO) 
11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO 
11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project 
consistence  with  the  approved  State  ' 
management  program  develop>ed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C  SS  1451  et  seq);  (0 
conformity  of  Federal  actions  to  State 
(Gear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Qear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  $  7401  et 
seq.);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended,  (P.L  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C 
SS  1271  et  seq.)  related  to  protecting 
component  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system. 

13. Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966,  as  amended  (16  U.S.C  470),  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human 
subjects  involved  in  research. 
development,  and  related  activities 
supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89- 
544,  as  amended,  7  U.S.C  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Invention  Act  (42 
U.S.C  SS4801  et  sea.)  which  prohibits 
the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  tne  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and 
policies  governing  this  program. 

Signature  of  Authorized  Certifying  Official 
Title   
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Apfdiaat  OigBnization 
Data  Subooittsd   


Certificatiaa  legarding  Lobbying 

Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements 

TbB  undersigned  carti&es,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  Appropriated  Funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  tnfliMiHng  or  attempting  to 
influence  an  ofiBcer  or  employee  or  any 
agflooy,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress  in 
ccmsectiao  writh  the  awarding  of  any 
Federal  cootnct.  the  making  of  any 
Federal  grant,  tiw  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement 

(2)  If  any  hinds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  lor 
influencing  or  attempting  to  influence 
an  officer  or  employee  or  any  agency,  a 
Member  of  Congress,  an  ofBcer  or 
employee  of  Congress,  or  a  Federal 
contract,  f^ant,  loan  or  cooperative 
agreement,  the  imdersigned  shall 
complete  and  submit  Standard  Form- 
LLL,  "Disclosure  Form  to  Report 
Lobbing."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  Iwngiiage  of  this  certification  be 
included  in  the  award  documents  for  all 
subewaids  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agraementsl  and  that  all  subredpients 
shall  certify  and  disclose  accordingly. 

This  oertificatiao  is  a  material 
representation  of  fact  uipon  which 
relianoe  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  Utle  31,  U^.  Code.  Any  person 
who  foils  to  file  the  requested 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

Organization 


Authorized  Signature 

Tide   

Date    


Note:  If  Diacloture  Pomu  are  required, 
pleaia  contact:  Margaret  A.  Tolson,  Director; 
r.rant*  Management  Division;  330 


Independence  Avenue,  SW..  room  4644- 
CXDHEN:  Wathingloo.  D^  20201-0001 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Besponsibility 
Matters— Pritaary  Covered  Tnnsactions 

By  signing  and  submitting  this 
proposal,  the  appticani.  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowiedga  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarvad, 
suspended,  proposed  for  debarment, 
declared  ineligime,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  ouivicted 
of  or  had  a  dvil  judgment  rendered 
against  them  for  commissiaD  of  fraud  or 
a  criminal  offanse  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsifioation  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  propertjr, 

(c)  are  not  praaently  indicated  or 
otherwise  crinainaily  or  dvilly  charged 
by  a  governmental  entity  (Federal.  State 
or  local)  with  commiiaion  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  oertificatiao;  and 

(d)  have  not  within  a  S-yaer  period' 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default 

The  InabiUty  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
partidpation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
oertiGcation.  The  certification  or 
explanation  v«dll  be  considered  in 
connection  with  ti»e  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  Ho%vever,  failure  of  the 
prospective  primary  partidpant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
partidpation  in  this  transaction. 

The  prospective  primary  partidpant 
agrees  that  by  submitting  this  proposal, 
it  will  indude  the  clause  entitkd 
"Certification  Regarding  Debarment. 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solidtations  for 
lower  tier  covered  transactions. 


Certification  Regarding  Debarment^ 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  proqwctive  kiwar  tier 
partidpant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowiec^e 
and  behef  that  it  and  its  prindpeb: 

(a)  are  not  presently  debarred, 
stispended.  proposed  for  debarment, 
declared  ineligible,  or  vohmtaiily 
excluded  from  partidpation  in  this 
transadion  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
partidpant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  partidpant 
shall  sttach  an  explanation  to  this 
proposal. 

The  prospective  lowrer  tier  partidpant 
further  agrees  by  submitting  tnis 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exdusion— Lower  Tier 
Covered  Transactions."  %vlthouf 
modification  in  all  lower  tier  covered 
transadions  and  in  all  solidtations  for 
lower  tier  covered  transactions. 

U.S.  Department  oTHaaltk  mmd  Human 

Services 

Certification  Reganling  Drug-nee 
Workplace  Requirements.  Grantees 
Other  Than  Individuals 

By  signing  and/or  si^noltting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

This  cnrtificatioo  is  required  by 
regulations  implementing  the  Drug-Free 
Workplace  Ad  of  1988.  45  CFR  Part  76. 
Subpart  F.  The  regulations,  published  in 
the  May  25, 1990  Federal  Kegiater, 
require  certification  by  grantees  that 
they  will  maintain  a  drug-free 
workplace.  The  certification  set  out 
below  is  a  material  representation  of  bd 
upon  which  reliance  will  be  placed 
w^en  the  Department  of  Heal'Ji  and 
Human  Services  (HHS)  determines  to 
award  the  grant.  If  it  is  later  determined 
that  the  grantee  knowingly  rendered  a 
false  certification,  or  otherwise  violates 
the  requirements  of  the  Drug-Free 
Workplace  Ad,  HHS,  in  admtion  to  any 
other  remedies  available  to  the  Federel 
Government,  may  take  a  action 
authorized  under  the  Drug-Free 
Workplace  Ad.  False  certification  or 
violation  of  the  certification  shall  be 
grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or 
govemmentwide  suspension  or 
debarment. 
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Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be 
identified  on  the  certification.  If  known, 
they  may  be  identified  in  the  grant 
application.  If  the  grantee  does  not 
identify  the  workplaces  at  the  time  of 
application,  or  upon  award,  if  there  is 
no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file 
in  its  office  and  make  the  information 
available  for  Federal  inspection.  Failure 
to  identify  all  known  workplaces 
constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  iaentifications  must 
include  the  actual  address  of  buildings 
(or  parts  of  buildings)  or  other  sites 
where  work  under  the  grant  takes  place. 
Categorical  descriptions  may  be  used 
(e.g.,  all  vehicles  of  a  mass  transit 
authority  or  State  highway  department 
while  in  operation,  State  employees  in 
each  local  unemployment  office, 
performers  in  concert  halls  or  radio 
studios.) 

If  the  workplace  identified  to  HHS 
changes  during  the  performance  of  the 
grant,  the  grantee  shall  inform  the 
agency  of  the  changeCs),  if  it  previously 
identified  the  workplaces  in  question 
(see  above). 

Definitions  of  terms  in  the 
Nonprocurement  Suspension  and 
Debarment  common  rule  and  Drug-Free 
Workplace  common  rule  apply  to  this 
certification.  Grantees'  attention  is 
called,  in  particular,  to  the  following 
definitions  from  these  rules: 

"Controlled  substance"  means  a 
controlled  substance  in  Schedules  I 
through  V  of  the  Controlled  Substances 
Act  (21  use  812)  and  as  further  defined 
by  regulation  (21  CFR  130«.ll  throurfi 
1308.15). 

"Quiviction"  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the 
responsibility  to  determine  violations  of 
the  Federal  or  State  criminal  drug 
statutes; 

"Criminal  drug  statute"  means  a 
Federal  or  non-Federal  criminal  statute 
involving  the  manu&cture,  distribution, 
dispensing,  use,  or  possession  of  any 
controlled  substance; 

"Employee"  means  the  employee  of  a 
grantee  directly  engaged  in  the 
performance  of  woric  under  a  grant, 
including:  (i)  All  "diract  charge" 
employees:  (ii)  all  "indirect  charge" 


employees  unless  their  impact  or 
involvement  is  insignifiant  to  the 
performance  of  the  grant;  and,  (iii) 
temporary  personnel  and  consultants 
who  are  directly  engaged  in  the 
performance  of  work  under  the  grant 
and  who  are  on  the  grantee's  payroll. 
This  definition  does  not  include 
workers  not  on  the  payroll  of  the  grantee 
(e.g.,  volunteers,  even  if  used  to  meet  a 
matching  requirement;  consultants  or 
independent  contractors  not  on  the 
grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in 
covered  workplaces). 

The  grantee  certifies  that  it  will  or 
will  continue  to  provide  a  drug-fr^e 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about: 

(1)  The  dangers  of  drug  abuse  in  the 
workplace;  (2)  The  grantee's  policy  of 
maintaining  a  drug-free  workplace;  (3) 
Any  available  drug  counseling, 
rehabiUtation,  and  employee  assistance 
programs,  and,  (4)  The  penalties  that 
may  be  imposed  upon  employees  for 
drug  abuse  violations  occurring  in  the 
workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by  paragraph 
(a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a)  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the 
statement;  and,  (2)  Notify  the  employer 
in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute 
occvuTing  in  the  workplace  no  later  than 
five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing, 
within  ten  calendar  days  after  receiving 
notice  under  subparagraph  (d)(2)  frtim 
an  employee  or  otherwise  receiving 
actual  notice  of  such  conviction. 
Employers  of  convicted  employees  must 
provide  notice,  including  position  title, 
to  every  grant  officer  or  other  designee 


on  whose  grant  activity  the  convicted 
employee  was  working,  unless  the 
Federal  agency  has  designated  a  central 
point  for  the  receipt  bf  such  notices. 
Notice  shall  include  the  identification 
number(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following 
actions,  within  30  calendar  days  of 
receiving  notice  ujider  subparagraph 
(d)(2),  with  respect  to  any  employee 
who  is  so  convicted: 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973.  as  amended; 
or,  (2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b),  (c).  (d).  (e).  and  (0. 

The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in 
connection  with  the  specific  grant  (use 
attachments,  if  needed): 

Place  of  Performance  (Street  address,  Gty, 
County,  State,  ZIP  Code) 

Check  I       )  if  there  are  workplaces  on  file 
that  are  not  identified  here. 

Sections  76.630(c)  and  (d)(2)  and 
76.635(a)(1)  and  (b)  provide  that  a 
Federal  agency  may  designate  a  CMitral 
receipt  point  for  STATE-WIDE  AND 
STATE  AGENCY-WIDE  certificaUons, 
and  for  notification  of  criminal  drug 
convictions.  For  the  Department  of 
Health  and  Human  Services,  the  central 
receipt  point  is:  Division  of  Grants 
Management  and  Oversight.  Office  of 
Management  and  Acquisition, 
Department  of  Health  and  Human 
Services,  Room  517-D,  200 
Independence  Avenue  SW., 
Washington,  DC  20201. 
Signature  ' 

Date    — 

Tide 


Organization    

(FR  Doc.  93-11696  Filed  5-18-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AO-FRL-4652-7] 

Approval  of  State  Programa  and 
Delegation  of  Federal  Authorttiea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing 
regulations  to  provide  guidance,  relating 
to  approval  of  State  programs,  that  EPA 
is  required  to  publish  under  soction 
112(1)  of  the  Clean  Air  Act 
Amendments  (CAA)  of  1990.  Soction 
112(1)(2)  of  the  CA.A  requires  EPA  to 
publish  guidance  useful  to  States  in 
developing  programs  for  implementing 
and  enforcing  emis.sion  standards  and 
other  requirements  for  haiardous  air 
pollutants  (HAP's)  and  guidance 
concerning  requirements  for  the 
prevention  and  mitigation  of  aixidental 
releases  of  toxic  substances  ir.to  the 
ambient  ai.'.  This  proposed  rule  contains 
guidance  specifically  relating  to  the 
approval  of  rtUes  or  programs  that  States 
can  implement  and  enforce  in  place  of 
certain  Federal  section  112  rules,  and 
the  partial  or  complete  delegation  of 
Federal  authorities  and  responsibilities 
associated  therewith.  Submission  of 
such  rules  or  programs  by  the  States  is 
entirely  voluntary. 

Once  granted  approval,  State  rules 
and  40  CFR  part  70  operating  permit 
conditions  resulting  from  approved 
State  programs  would  be  Federally 
enforceable  and  replace  the  otherwise 
applicable  Federal  requirements  within 
a  State  or  local  jurisdiction. 

This  proposed  rule  also  establidies 
guidance  for  States  regarding  the 
implementation  and  enforcement  of 
section  112(r),  including  the  registration 
of  facilities  subject  to  these 
requirements. 

Guidance  to  review  high-risk  pioint 
sources;  to  establish  and  to  maintain 
various  technical  assistance  activities, 
including  an  air  toxics  clearinghouse; 
and  to  establish  a  grant  mechanism  for 
the  purpose  of  assisting  States  in 
developing  and  implementing  air  toxics 
programs  as  well  as  further  program 
specific  guidance  on  the  development  of 
State  accidental  release  prevention 
programs  will  be  addressed  in  the 
future. 

Only  States  seeking  to  implement  and 
enforce  some  provisions  of  their  own  air 
toxics  programs  in  lieu  of  rules  resulting 
from  the  Federal  program  under  section 
112  need  to  obtain  approval  under  this 
proposed  rule. 


DATES:  Commaits.  Comments  must  be 
recehred  on  or  before  Jime  18, 1993. 

Public  Hearing.  Requests  for  a  public 
hearing  must  be  received  by  June  2, 
1993. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  dupHcate,  if 
possible)  to:  Air  E>ocket  Se<^on  (lE- 
131),  ATTN:  Docket  No.  A-02-46.  UA 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  2046a 

Public  Hearing:  If  a  public  hearing  is 
held,  it  will  be  at  9  a.m.  (call  the 
number  below  for  the  date)  ai  the  EPA's 
Office  of  Administration  Auditcwium. 
Research  Triangle  Park.  North  Carolina. 
Persons  interested  in  attending  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Ms.  Pam  Smith, 
Pollutant  Assessment  Branch,  Emission 
Standards  Division,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards  (MD-13), 
Research  Triangle  Park.  North  Carolina 
27711.  telephone (919) 541-5319. 

Docket.  The  docket  listed  above  under 
ADDRESSES  contain  supporting 
information  used  in  developing  the 
proposed  rule.  The  docket  is  available 
for  public  inspection  and  copying  from 
8:30  a.m.-12  p.m.  and  1:30  p.m.-3:30 
p.m..  Monday  through  Friday,  at  the 
EPA's  Air  Docket  Section.  Waterside 
Mall.  Room  Ml 500,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  A  reasonable  fee 
iBay  be  charged  for  copying. 
FOR  FURmcn  MR)RMATION  CONTACT!  For 
general  information  on  the  proposed 
rule,  contact  Tina  Ream,  Pollutant 
Assessment  Branch,  Emissicn  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Ag^jcy,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park.  North  Carolina  27711  or 
contact  Sheila  Q.  Milliken,  Pollutant 
Assessment  Branch,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Office  of  Air  C^iality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)  541-2625. 
SUPPt^MENTARY  INFORMATtON:  The 
information  presented  in  this  preemble 
is  organized  as  follows: 

I.  Background  and  Purpose 

II.  Summary  of  Proposed  Rule 
in.  Rationale 

A.  Eligibility  and  Scope  of  Apprawai 

B.  Criteria  common  to  all  approval  opUoaa 
C  Approval  of  a  State  rule  wriiich  adjusts 

a  section  112  rule 

D.  Approval  of  a  State  rule  that  ntbstkutes 
for  a  section  112  rule 

E.  Approval  of  a  State  prograai  that 
sutntitutes  for  section  112  — ~*Tr'n 
standards 

P.  Accidental  Release  Prevention  (ARP) 
Program 


G.  Program  Review  and  Withdrawal  of 
Approval 
IV.  Administrative  Requirements 

A.  Coordination  with  Other  Qean  Air  Act 
Requirements 

B.  Executive  Order  12291 

C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Review 

I.  Background  and  Purpose 

Many  States  have  developed  or  are 
developing  air  toxics  programs  under 
State  authorities.  The  Congress  was  very 
much  aware  of  the  States'  air  toxics 
programs  in  the  course  of  developing 
the  CAA.  {See.  e.g.  S.  Rep.  No.  228. 
101st  Cong.  1st  Sess.  192  (1989).)  These 
programs,  developed  to  address  specific 
State  needs,  may  differ  widely  from 
Federal  rules  being  developed  by  EPA 
under  section  112  of  the  CAA  for  the 
control  of  emissions  of  HAP's.  Existing 
State  programs  may  result  in  controls 
that  are  more  stringent  than,  equivalent 
to.  or  less  stringent  than  controls 
resulting  from  corresponding  Federal 
standards. 

From  discussions  with  States  and 
other  interested  parties  concerning 
approval  of  State  programs  under 
section  112(1).  EPA  has  learned  that 
some  States  want  to  continue  to 
implement  and  enforce  the 
requirements  of  their  own  air  toxics 
programs  despite  the  CAA  requirements 
under  section  112  relating  to  air  toxics. 
The  prospect  of  simultaneous 
implementation  and  enforcement  of 
both  Federal  and  State  air  toxics 
programs  in  some  States  has  caused 
concerns  to  be  expressed  regarding  the 
possible  effects  on  the  States  and  the 
regulated  community.  A  primary 
concern  stems  from  what  could  be 
called  "dual  regulation",  a  situation  in 
which  sources  are  subject  to  differing 
State  and  Federal  program 
requirements.  Dual  regulation  may 
burden  regulated  sources  and  p>ermitting 
and  enforcement  agencies  for  several 
reasons.  First,  permits  resulting  from 
dual  regulation  are  necessarily  longer 
and  more  expensive  to  develop  and 
approve  due  to  the  need  to  specify 
separate  sets  of  operating  conditions 
d€»ived  from  both  Federal  and  State 
regulations.  Second,  compliance  and 
enforcement  costs  may  be  greater 
because  of  two  sets  of  conditions  that 
must  be  enforced.  Third,  and  perhaps 
most  critically,  permit  conditions  that 
result  from  dual  regulation  may  not 
always  be  complementary,  and  in  some 
instances,  may  even  be  fundamentally 
inconsistent  in  instances  where  the 
Federal  and  State  programs  may  require 
measures  that  are  technically 
incompatible.  In  this  latter  instance  it 
may  be  physically  difficult  or 
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impossible  for  a  source  to  employ 
simultaneously  the  controls  and/or 
work  practices  mandated  by  both 
Federal  and  State  regulations. 

To  avoid  dual  regulation  and  the 
attendant  complications,  as  well  as  to 
preserve  the  integrity  of  their  own  air 
toxics  programs,  some  States  have 
contended  that  section  112(1)  of  the 
CAA  authorizes  EPA  to  delegate 
authority  to  the  States  to  implement  and 
enforce  their  rules  or  programs  in  lieu 
of  Federal  rules  under  section  112. 
Many  States  have  expressed  this 
argument  to  EPA  throu^  a  series  of 
discussions  and  informal  conversations 
prior  to  publication  of  today's  proposal. 
Moreover,  some  States  have  contended 
that  any  rules  or  programs  that  are 
approved  by  EPA  under  the  authority  of 
section  112(1)  should  be  Federally 
enforceable,  which  would  result  in 
reduced  "potential  to  emit"  of  sources 
that  have  regulated  emissions  under 
State  air  programs.  (Reducing  a  source's 
potential  to  emit,  under  section  112,  has 
benefits  that  are  discussed  later  in  this 
section  of  today's  notice). 

The  EPA  agrees  that  section  112(1) 
authorizes  EPA  to  delegate  certain 
section  112  authorities  to  States. 
Today's  proposed  rule  would  offer 
guidance  intended  to  assist  States  (and 
local  agencies)  in  submitting  rules  and 
programs  for  approval  by  EPA.  After 
approval  by  EPA.  States  may  implement 
and  enforce  their  rules  and  programs  in 
place  of  certain  Federal  rules 
promulgated  under  section  112,  with 
the  approved  rules  and  programs  being 
Federally  enforceable.  Section  112(1) 
also  provides  that  any  delegation  of 
EPA's  authorities  under  today's 
proposed  rule  shall  not  include  the 
authority  to  set  standards  or  other 
emission  limitations  or  requirements 
less  stringent  than  those  promulgated  by 
EPA  under  the  CAA.  The  regulation  in 
today's  notice,  when  promulgated,  will 
fulfill  the  requirement  for  such 
guidance. 

Today's  proposed  rule  would  provide 
potential  benefits  to  sources  of 
hazardous  air  pollutants  and  to 
permitting  and  enforcement  agencies  by 
addressing  the  dual  regulation  issue  and 
related  problems.  This  proposed  rule 
seeks  to  achieve  the  goal  of  allowing 
EPA  and  the  States  to  work  together  to 
minimize  potential  program 
redundancies  and  inconsistencies  and 
to  reduce  the  costs  and  time  involved  in 
permit  review  and  issuance.  In 
maximizing  the  efficiency  of  this 
process,  savings  are  initially  realized  by 
Federal  and  State  agencies,  thereby 
reducing  costs  that  might  otherwise  be 
borne  by  sources  in  the  form  of  higher 
permit  faes.  The  cost  savings  will  be 


realized  without  sacrificing  any 
environmental  protection. 

An  additional  significant  benefit  may 
accrue  to  some  regulated  sources  fixim 
today's  proposed  rule.  All  sources  of 
listed  HAP's  are  defined  under  section 
112(a)  of  the  CAA  as  either  "major"  or 
"area."  These  definitions  are  based  on  a 
source's  "potential  to  emit",  which  has 
been  defined  previously  in  EPA  rules, 
including  the  40  CFR  part  70  operating 
permit  program,  as  "the  maximum 
capacity  of  a  stationary  source  to  emit 
any  air  pollutant  under  its  physical  or 
operational  design"  (see  §  70.2).  The 
part  70  definition  goes  on  to  say  that 
"any  physical  or  operational  limitation 
on  the  capacity  of  a  source  to  emit  an 
air  pollutant,  including  air  pollution 
control  equipment  and  restrictions  on 
hours  of  operation  or  on  the  type  or 
amount  of  material  combusted,  stored, 
or  processed,  shall  be  treated  as  part  of 
its  design  if  the  limitation  is  enforceable 
by  the  Administrator."  Although  section 
112  does  not  include  a  definition  of 
"potential  to  emit."  EPA  plans  to 
propose  a  definition  that  is  consistent 
with  the  part  70  definition  in  the 
general  provisions  for  part  63  (to  be 
codified  in  subpart  A).  The  implication 
of  this  definition  is  that  the  potential  to 
emit  of  sources  controlled  by  State 
regulations  can  be  reduced  only  when 
the  applicable  State  regulations  are 
made  Federally  enforceable.  Hence  as 
State  regulations  become  Federally 
enforceable,  a  substantial  number  of 
sources  could  shift  from  major  source 
status  to  area  source  status,  thereby 
possibly  reducing  these  sources'  cost  of 
complying  with  the  CAA.  This  cost 
reduction  could  be  achieved  without 
any  decrease  in  emission  reduction. 
Future  EPA  rulemakings  may 
supplement  the  general  provisions  for 
section  112  rules  by  further  clarifying 
how  and  when  sources  may  limit  their 
potential  to  emit  HAP's  below  major 
source  threshold  levels.  Given  the 
opportunity  available  to  sources  under 
part  70  to  limit  their  potential  to  emit. 
EPA  is  seeking  comment  on  whether 
and  how  this  subpart  might  further 
extend  sources'  opportunities  to  limit 
their  potential  to  emit.  EPA  is  also 
interested  in  comment  on  the  extent  to 
which  the  approach  proposed  here  is 
consistent  with  the  approach  adopted  in 
part  70. 

n.  Sununary  of  Proposed  Rule 

Today's  proposed  regulations  would 
establish  guidance  for  EPA  approval  of 
State  (or  local.  Tribal  or  Territorial)  air 
toxics  control  rules  (i.e..  promulgated 
regulations)  or  programs  (i.e..  any 
collection  of  statutory,  regulatory  or 
policy  requirements)  that  are  at  least  as 


stringent  as  otherwise  applicable 
Federal  section  112  rules.  No  revision  to 
the  State's  rule  or  program  is  federally 
approved  and  enforceable  unless  and 
until  it  is  approved  by  EPA  through  the 
full  112(1)  process.  After  approval.  State 
rules  and  operating  requirements 
incorporated  in  a  part  70  permit  that 
result  from  approved  State  programs 
would  be  Federally  enforceable  and 
substitute  for  the  otherwise  applicable 
Federal  reouirements  in  that  State  or 
local  jurisdiction. 

Agencies  with  approved  40  CFR  part 
70  operating  permit  programs  have  the 
responsibility  to  begin  immediately  the 
implementation  and  enforcement  of  all 
applicable  section  112  rules.  Authorities 
granted  along  with  part  70  program 
approval  will  not  allow  for  the 
permitting  agency  to  implement  and 
enforce  a  State  rule  or  program  that 
differs  in  any  respect  from  an  existing 
Federal  rule. 

To  gain  EPA  approval  of  a  State  rule 
or  program  under  today's  proposed  rule, 
certain  approval  criteria  must  be  met. 
These  criteria  require  that  a  submission 
for  approval  of  a  rule  or  program  must 
demonstrate  adequate  authority 
adequate  resources,  an  expeditious 
implementation  schedule  and  an 
adequate  enforcement  strategy,  and  that 
the  approved  rule  or  program  is  likely 
to  satisfy,  in  whole  or  in  part,  the 
objectives  of  the  Act.  In  addition,  one  of 
three  sets  of  specific  criteria  must  be 
met.  The  three  sets  of  specific  criteria 
correspond  to  three  options  for 
requesting  approval  of  such  rules  or 
programs;  approval  of  a  state  rule  that 
adjusts  a  section  112  rule,  approval  of 
a  State  rule  that  substitutes  for  a  section 
112  rule,  and  approval  of  State  program 
which  substitutes  for  some  or  all  section 
112  emission  standards  or  requirements. 
Under  the  first  of  these  throe  options, 
a  State  rule  could  be  approved  that  is 
structurally  very  similar  to.  but  is  at 
least  as  stringent  as,  a  Federal  rule.  The 
State  rule  must  have  undergone  State 
notice  and  public  comment  before 
submission  for  Federal  approval.  Under 
this  option,  each  adjustment  to  the 
Federal  rule  must  be  shown  to  result  in 
emission  limits  and  other  requirements 
that  are  clearly  no  less  stringent  than 
would  have  resulted  from  the  otherwise 
applicable  Federal  rule.  There  can  be  no 
ambiguity  regarding  the  stringency  of 
any  of  the  proposed  adjustments.  If  EPA 
finds  that  the  necessary  criteria  are  met, 
the  State  rule  with  adjustments  becomes 
Federally  enforceable  in  lieu  of  the 
otherwise  applicable  section  112  rule. 

Under  the  second  option,  approval  of 
a  State  rule  that  substitutes  for  a  section 
112  rule  would  be  necessary  when  a 
State  rule  diffiars  structurally  from  the 
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applicaU*  FmIk*!  MC«kN»  112  nil*  or 
vriMB  •  Stiti*  rub  diflbm  ii»  w«3w  that 
would  not  Iw  caoMtaed  munbtgoiMly 
no  Ian  ftringent  Tliit  could  b«  tfa«  cat* 
whsD  a  Stata  tubmits  a  ru)»  written 
indapendeaUy  of  •  FaderaJ  ruJe  or 
when,  forexunp)*,  a  State  rule  addeves 
equivclant  aroimion  reductioiM  but  wHh 
a  diSarent  combination  of  Ivrth  of 
control  and  compliance  and 
enforcement  meesurea  not  allowed 
otherwise  in  the  Federal  rule.  Under 
today's  proposed  rule,  a  State  most 
make  a  detailed  demonstration  that  the 
State  rule  results  in  equal  or  greater 
emission  reductions  (or  other  measure 
of  stringency  where  appropriate)  for 
each  individual  source  affected  by  the 
Federal  section  112  rule.  If  EPA  finds 
that  the  demonstration  is  satisfactory, 
subpart  A  would  be  amended  to 
incorporate  the  approved  State  rule.  The 
approved  State  rule  would  be  Federally 
enforceable  and  replace  the  otherwise 
applicable  Federal  rule  in  the  relevant 
State  or  local  jurisdiction.  Approval  of 
a  State  rule  which  substitutes  for  the 
section  112(r)  rule  must  ensure  that  the 
information  required  for  faality 
registration,  submission  of  the  risk 
management  plan,  and  the  auditing 
strategy  are  all  consistent  with 
requirements  in  40  CFR  part  68. 

The  third  option  is  for  approval  of  a 
State  program  that  substitutes  for  some 
or  all  section  12  emission  standards. 
Under  this  option,  a  State  program  may 
be  approved  only  for  implementation 
and  enforcement  in  place  of 
implementation  and  enforcement  of 
specific  standards  and  requirements 
established  imder  sections  112(d),  (f),  or 
(h).  For  approval  to  implement  and 
enforce  the  State  program  is  place  of 
otherwise  applic^>la  Federal  sectioD 
112  emission  standaids,  a  State  mt»t 
make  a  number  of  legaily-btnduig 
commitments.  First,  the  State  must 
commit  to  regulating  every  soures  that 
would  have  been  regulated  by  the 
Federal  sectioi  112  emission  standards 
for  which  the  State  program  is  intended 
to  substitute.  Secimd.  the  State  must 
provide  assurance  that  the  leval  of 
control  and  compliance  and 
enforcement  measures  in  each  40  (TR 
part  70  permit  for  these  sources  are  at 
least  as  stringent  as  those  that  wouki 
have  resulted  from  the  otherwise 
applicable  Federal  emission  standards. 
Finally,  the  State  must  commit  to 
expressing  the  40  CFR  part  70  opecating 
permit  conditions  in  the  form  of  the 
otherwise  applicable  Federal  standard. 
This  means  that  the  State  must  commit 
to  translating  Us  staBdarda  turn  the 
State  form  to  the  Federal  form  to  that 
permitted  opetatiiig  conditioos  an 


expressed  in  Ae  same  units  of  measure 
and  include  the  same  or  otherwise 
Federally  recognized  monitoring  and 
test  procedures  for  that  aa  the  Federal 
rule.  This  nteans  that  monitoriag  and 
testing  methods  which  have  been 
approved  by  EPA  fioi  the  pollutant  and 
source  category  can  be  used.  If  spprovel 
of  the  Stato  program  ie  grmted.  EPA 
would  then  promulgate  a  rule  amendii^ 
subpart  A  to  incorporate  the  State 
progTAB. 

A  State  may  use  any  one  or  any 
combination  of  these  options  in  its 
request  for  approval  of  State  rules  or 
programs.  (A  State  need  not  employ  any 
of  these  options  if  it  is  accepting 
delegation  of  all  Federal  section  112 
rules  without  changes.)  For  example,  a 
State  might  submit  a  request  under 
option  three,  program  approval,  for 
authority  to  regulate  all  source 
categories  except  for  dry  cleaners.  The 
State's  dry  cleaner  rules  may  be  very 
different  from  the  Federal  rules  so  these 
rules  will  be  submitted  under  option  2, 
rule  substitution.  The  State  might 
submit  its  air  toodcs  new  source  program 
for  approval  in  beu  of  the  modifications 
rule  under  option  2.  The  State  wants  to 
withhold  credit  for  plant  shutdowns 
under  the  early  reduction  program,  so 
this  might  be  submitted  under  of>tioR  1 . 
The  State  might  implement  the  permit 
hammer  provisions  promulgated  under 
authority  of  section  112f))  without 
changes,  therefore,  no  submission  under 
this  subpart  would  be  necessary.  (Note 
that  this  description  Is  purely  for 
illustrative  pxirposes;  EPA  is  not  making 
any  statement  about  whether  any 
specific  changes  would  be  approved.) 
The  three  options  for  approval  are 
summarized  in  the  following  table. 

Table  l.— SiMiARiriEs  and  Dif- 
ferences Between  Proposed  ap- 
proval Options 


Table  t.— StuiLARiriES  amo  D4f- 
ferences  Bepmeen  Proposed  ap- 
proval OFnoN&-Continue(t 
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lu  receiving  approval  of  a  State  rule 
or  program,  a  State  has  the 
responsibility  to  respond  in  a  timely 
fashion  to  EPA  requests  for  information 
needed  to  review  the  adequacy  of  Stata 
implementation  and  enforcement  of  au 
approved  rule  or  program.  The  EPA  will 
develop  guidance  for  the  regular  review 
and  intermittent  audits  of  approved 
State  rules  and  programs. 

After  approval  has  been  granted,  if 
EPA  finds  that  a  rule  or  program  is 
being  implemented  or  enforced  in  an 
inadequate  manner,  EPA  would  have 
the  authority  to  withdraw  approval  of 
that  rule  or  program.  Before  approval  is 
withdrawn,  however,  the  State  would 
have  the  opportunity  to  correct  the 
deficiencies  identified  in  EPA's  review 
or  audit  The  EPA  would  inform  the 
State  of  dtanges  that  need  to  be  mada 
and  if  the  State  does  not  take  adequate 
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action  to  correct  the  defidancies  nnt  a 
public  hearing  would  be  bdd  and 

written  testimony  accepted.  The  State 
would  then  be  given  90  days  to  correct 
the  situation.  Only  after  this  process  has 
taken  place,  if  EPA  Is  still  not  satisfied, 
would  EPA  withdraw  approval  of  die 
rule,  the  program  or  part  of  the  rule  or 
program.  Upon  withdrawal.  States 
would  be  required  to  open  40  CFR  part 
70  operating  permits  according  to  the 
provisions  §  70.7(g)  and  rewrite  permit 
conditions  to  reflect  requirements  of  the 
applicable  Foderal  section  112  rule. 

Under  §§  63.96(b)(4)(v)  and 
63.96(bK6)(ii),  which  address 
withdrawal  of  approval  of  State 
programs  either  by  EPA  or  voluntarily 
by  the  State,  the  proposal  states  that 
H'A  has  authority  to  enforce  the 
applicable  section  112  requirement. 
This  authority  is  a  restatement  of 
section  112(1)(7).  which  requires  that 
nothing  shall  prohibit  EPA  from 
enforcing  any  applicable  emissions 
standard  or  requirement  under  section 
112.  EPA  always  has  conciirrent 
authority  to  enforce  the  applicable 
section  112  standard,  which  may  be 
either  anapproved  State  standard  or  a 
Federal  standard,  depending  upon 
whether  the  State  standard  has  been 
federally  approved  pursuant  to  the 
procedures  set  forth  in  this  proposal. 
The  federally  promulgated  section 
112  standard  is  the  applicable  and 
federally  enforceable  standard  unless 
and  until  a  State  section  112  standard  is 
approved  by  EPA  pursuant  to  the 
procedures  set  forth  in  this  proposal. 
Once  approved,  the  Stete  standard 
becomes  the  applicable  standard  which 
EPA  has  authority  to  enforce,  and  the 
federally  promulgated  standard  is  no 
longer  applicable  or  enforceable.  Upon 
withdrawal  of  approval  of  a  State 
standard,  the  federally  promulgated 
standard  for  which  the  State  standard 
substitutes  once  again  becomes  the 
applicable  standard,  hi  the  withdrawal 
notiqe,  EPA  will  put  sources  on  a 
reasonable  and  expeditious  schedule  for 
conking  into  compliance  with  the 
fedfflTally  promulgated  standard.  EPA 
solicits  comment  on  its  approach  to 
approval  and  withdrawal  of  approval  of 
Stats  standards  that  result  in 
substitution  of  State  standards  for  the 
otherwise  applicable  Federal  standard 
or  rosubstitution  of  the  Federal  standard 
upMjn  writhdrawal  or  approval  of  a  State 
standard. 

in.  lUtiooale 

A.  Eligibility  and  Scope  of  Approval 

SuhsecUon  112(1)  of  the  CAA  allows 
States  to  submit  programs  to  EPA  for 
approval  for  redudog  emissions  of 


HAP's  from  stationary  sources.  Today's 
proposed  rule  would  use  the  definition 
of  "State"  ghren  in  proposed  subpart  A: 
"all  non-Federal  authorities,  including 
local  agencies,  interstate  associations 
and  State-wide  programs  that  have  been 
delegated  authority  to  implement  (1)  the 
provisions  of  this  part  or  (2)  the  permit 
program  estabHshed  under  40  CFR  part 
70  of  this  chapter  or  both  (1)  and  (2)." 
This  definition  would  include  Indian 
Tribes  that  have  such  authorities.  Local 
agencies  would  be  required,  as  per 
subsection  112(1)(8).  to  consuh  with  the 
respective  State  before  submitting  a  rule 
or  program  for  approval.  State  agencies 
would  have  an  option  of  subrniitir.g 
rules  or  programs  for  approval  on  behalf 
of  a  local  agency  in  their  jurisdiction 
after  consultation  with  the  local  agency. 
While  generally  enforceable  outside  of 
a  permit,  much  of  the  implementation 
and  enforcement  of  section  112  rules 
often  will  take  place  through  40  CFR 
part  70  permits.  In  addition,  a 
significant  oversight  mechanism  for 
judging  the  adequacy  of  implementation 
and  enforcement  of  an  approved  rule  or 
program  will  be  through  review, 
enforcement  and  audit  of  40  CFR  part  70 
programs.  Therefore,  States  that  wish  to 
seek  approval  of  State  rules  and 
programs  in  lieu  of  Federal  rules  should 
first  seek  approval  of  a  40  CFR  part  70 
program.  Exceptions  may  be  allowed  in 
instances  where  a  State  seeks  approval 
to  implement  certain  rules  in  place  of 
Federal  rules  before  receiving  40  CFR 
part  70  program  approval.  EPA 
anticipates  that  the  most  likely 
exception  would  be  for  approval  of  rules 
under  §63.92  or  §63.93  to  adjust  or 
substitute  for  Federal  section  112 
emission  standards  that  are  promulgated 
before  States  have  rea.sonable 
opportunity  to  obtain  approval  of  40 
CFR  part  70  operating  permit  programs. 
No  exceptions  are  antidpated  under 
§  63.94  since  EPA  approval  and 
subsequent  permit  reviews  are 
necessarily  conditional  on  the  existence 
of  an  approved  40  CFR  part  70  operating 
permit  program.  Comment  is  solic-iled 
on  the  need  for  an  approved  40  CFR  part 
70  operating  permit  program  as  a 
preco.ndition  for  approval  under  any 
option  in  today's  proposed  rule. 

Certain  section  112  authorities  would 
not  be  delegated  to  States  under  ihese 
proposed  regulations.  These  include  any 
authority  that  might  allow  a  State  to 
regulate  air  toxics  sources  in  any 
manner  which  is  less  stringent  that  the 
Federal  program.  For  example,  a  State 
could  not  regulate  fewer  pollutants, 
postpone  regulatory  compliance  dates, 
or  decrease  reporting  requirerrients.  In 
addition,  under  today's  proposed  rule,  a 
State  could  not  receive  authority  to 


regulate  polhitants  not  on  the  Hst  of 
HAP's  established  under  section  112(b) 
or  the  hst  of  substances  estabUshed 
under  section  112(r).  EPA  is  seeking 
comment  on  whether  authority  to 
regulate  additional  pollutants  can  or 
should  be  delegated  and  whether  such 
delegation  would  be  lawful. 

Today's  proposed  rule  spedfies 
criteria  for  delegation  of  certain  of  EPA 's 
airthorities  and  responsibilities  under 
section  112  and  provides  that  Slates 
seeking  approval  of  programs  under 
section  112(1}  must  meet  the  approval 
criteria  of  section  112(1)(5)  as  these 
criteria  are  specified  in  §63.91  and  in 
§§63.92  through  63.95  of  today's 
proposed  rule.  Section  112(l)(5)  requires 
that  a  State  program  contain  adequate 
authorities  to  assine  compliance  by  all 
sources  within  the  State  with  each 
standard,  regulation  or  requirement 
established  by  the  Administrator  under 
section  112;  adequate  authority  and 
resources  to  implement  the  program;  an 
expeditious  schedule  for 
implementation  and  compliance:  be  in 
compliance  with  the  guidance  i.T  today's 
proposed  nile  upon  its  promulgation; 
and  olhervrise  be  likely  to  satisfy,  in 
whole  or  in  part,  the  objertives  of  the 
Clean  Air  Ad.  These  section  112(1)(5) 
criteria  are  contained  in  the  approval 
criteria  of  today's  proposed  rule. 

In  addition,  today's  proposed  rule 
provides  that,  if  a  State  seeks  delegation 
of  authority  to  implement  and  enforce 
sedion  112  standards  or  requirements 
exadly  as  promulgated  by  EPA. 
approval  of  the  State's  operating  permit 
program  under  part  70  will  suffice  to 
satisfy  the  approval  criteria  of  section 
112(1K5).  This  provision  does  not 
change  the  requirements  for  approval 
under  part  70.  In  order  to  obtain  and 
retain  part  70  approval,  a  State  must 
demonstrate  adequate  authority  and 
resources  to  implement  and  enforces 
Federally  promulgated  section  112 
applicable  requirements  and  its  ability 
to  obtain  adequate  authority  to 
implement  and  enforce  future  Federal 
sedion  112  applicable  requirements, 
whether  or  not  it  also  seeks  approval 
under  sedion  112(1)  for  State  standards 
that  are  different  from  Federally 
promulgated  standards. 

EPA  Delie\'e9  that  satisfying  the 
approval  criteria  of  sei;tion  112(!){5}  by 
satisfying  the  approval  of  part  70  as 
spedfied  in  §  70.4  provides  rjfficient 
safeguards  for  EPA  to  delegate  authority 
to  States  to  implement  and  enfort.-e 
sedion  112  standards  and  requirements 
that  are  unchanged.  A  State's  request  for 
approval  of  its  operating  permit  program 
under  part  70  would  be  an  implicit 
request  under  section  112(1)  for 
delegation  of  undianged  federally 
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promulgated  section  112  staodards  and 
requirements.  Nevertheless,  such  a 
request  under  part  70  would  only  apply 
to  sources  covered  by  the  State's  part  70 
program.  Delegation  authority  for 
sources  not  covered  by  the  State's  part 
70  program  would  require  a  request  for 
approval  under  section  112(1).  For 
example,  a  State  might  seek  approval  for 
a  State  standard  that  applied  to  a  part 
70  deferred  or  exempted  source,  such  as 
nonmapr  sources  exempted  under 
§70.3(b){2),  or  for  section  112(r) 
requirements  that  are  not  implemented 
through  the  part  70  permit  Cfor  example, 
requirements  applicable  to  section 
112(r)  sources  not  subject  to  part  70). 
Such  approvals  would  require  a  request 
for  approval  under  section  112(1). 

Therefore,  under  today's  proposed 
rule,  a  State  that  requests  and  receives 
approval  for  its  part  70  operating  permit 
program  would  not  need  to  submit  a 
request  for  approval  under  section 
112(1)  in  order  to  implement  and 
enforce  section  112  standards  and 
requirements  unchanged  from  the 
Federally  applicable  requirements 
under  part  70,  with  the  exception  of 
those  types  of  situations  discussed 
above.  Following  the  approval  of  the 
part  70  program,  EPA  will  exercise  its 
responsibility  to  ensure  that  the 
requirements  of  section  112(1)(5) 
continue  to  be  met  by  the  State.  This 
oversight  function  may  be  combined 
with  EPA's  oversight  functions  under 
part  70. 

EPA  considers  its  delegation  authority 
to  be  broad  enough  to  allow  this 
delegation  without  a  formal  request  for 
approval  under  section  112(1)  by  States 
seeking  delegation  of  unchanged  section 
112  standards  or  requirements,  as  long 
as  the  part  70  operating  permit  programs 
of  those  States  have  been  approved. 
Authority  to  delegate  section  112 
requirements  is  explicitly  specified  in 
section  112(1](1),  which  allows  a  State  to 
submit  a  program  that  provides  for 
partial  or  complete  delegation  of  the 
Administrator's  responsibilities  to 
implement  and  enforce  emissions 
standards  and  prevention  requirements. 
This  is  a  clear  indication  of  Congress's 
intent  that  EPA  may  delegate  section 
112  standards  and  requirements  to 
States  with  approved  section  112(1) 
programs.  Since  EPA  considers  the 
criteria  for  approval  of  part  70  o{>erating 
permit  programs  to  be  at  least  as 
comprehensive  as  the  criteria  for 
approval  of  section  112(1)  programs,  and 
since  the  State  is  obligated  imder  part 
70  to  implement  and  enforce  through 
permits  the  applicable  requirements  of 
section  112.  EPA  believes  that  it  may 
delegate  section  112  standards  and 
requirements  to  States  with  approved 


part  70  operating  programs  without  a 
formal  request  under  section  112(1).  EPA 
solicits  comment  on  its  approach  to 
delegation  of  authority  for 
implementation  and  enforcement  of 
section  112  applicable  requirements 
unchanged  from  Federally  promulgated 
requirements. 

In  addition,  EPA  believes  the  Act  may 
grant  broader  authority  for  delegation  of 
section  112  standards  and  requirements 
than  that  specified  in  section  112(1). 
Congress  indicated  its  intent  that  EPA 
may  delegate  section  112  authority  to 
the  States  in  frequent  section  112 
references  to  authorities  and 
responsibilities  that  may  be  assumed  by 
either  EPA  or  the  State,  as  well  as  to 
coordination  between  EPA  and  the 
States  in  developing  areawide  strategies 
to  reduce  risks  from  air  toxics 
emissions.  Such  references  are  found, 
for  instance,  in  sections  112(g),  112(i), 
and  112(k).  Moreover,  in  addition  to 
specific  references  in  section  112  to  the 
Administrator's  authorities  and 
responsibilities,  Congress  provided  the 
Administrator  with  general  authority  in 
section  301(a)  to  prescribe  such 
regulations  as  are  necessary  to  carry  out 
the  Administrator's  functions  under  the 
Clean  Air  Act.  and  this  authority 
provides  additional  support  for 
delegation  through  regulations. 

Therefore.  EPA  is  considering 
whether  the  Act  provides  it  wiOi  a 
general  delegation  and  authority  that 
would  allow  delegation  of  section  112 
standards  and  requirements 
independently  of  the  submittal  of  a 
program  under  section  112(1)  or  part  70. 
Among  other  things,  such  a  general 
authority  would  allow  delegation  of 
standards  prior  to  approval  of  a  part  70 
program  without  the  need  to  follow  all 
subpart  E  procedures.  It  may  also'  allow 
delegation  of  other  of  its  authorities  and 
responsibilities,  such  as  addition  of 
pollutants  to  the  list  of  pollutants  under 
section  112(b)  or  implementation  and 
enforcement  of  any  other  section  112 
authorities  and  responsibilities.  EPA 
solicits  comment  on  this  view  of  its 
delegating  authority  and  whether 
approval  of  either  a  State's  operating 
permit  program  under  part  70  or  a 
State's  request  under  today's  proposed 
rule  is  a  necessary  precondition  for 
delegation  of  section  112  authorities  and 
responsibilities. 

Once  approved,  a  State  rule  or 
program  would  be  Federally  enforceable 
in  lieu  of  an  otherwise  applicable 
section  112  rule.  Part  70  permits  would 
contain  the  requirements  of  the 
approved  State  rule  or  program  rather 
than  the  otherwise  applicable  Federal 
rule.  Such  permit  requirements  would 
be  enforceaole  by  EPA,  the  State,  and 


dtizmis  acting  pursuant  to  section  304 
of  the  Act  to  Ae  same  extent  as 
specified  in  part  70. 

Approval  of  a  State  rule  or  program 
would  not  supersede  the  requirements 
of  any  Federal  rules  other  than  those 
authorities  specifically  delegated  to  a 
State  as  part  of  the  subpart  E  approval. 
Thus,  for  example,  when  a  State  has 
been  approved  to  implement  a  State  rule 
or  program  in  lieu  of  a  particular 
Federal  emissions  standard  established 
under  section  112,  other  Federal 
requirements  or  regulations  established 
pursuant  to  Title  I  and  other 
requirements  of  the  CAA  still  apply. 

A  40  CFR  part  70  permit  issued  after 
an  approval  under  subpart  E  must  note 
that  if,  for  any  reason,  approval  is 
withdrawn,  then  the  permit  would  have 
to  be  revised  according  to  the  provisions 
of  §  70.7.  The  current  permitted 
operating  conditions  would  be  replaced 
by  the  otherwise  applicable  Federal 
section  112  rule. 

When  a  State  amends,  repeals  or 
revises  an  approved  rule,  the  revisions 
must  either  be  submitted  to  EPA  for 
approval  or  the  State  Attorney  General 
must  provide  a  written  finding  that  the 
revised  authorities  are  adequate  to 
assure  compliance  by  all  sources  with 
all  applicable  requirements.  If  the 
changed  rule  is  disapproved,  EPA  may 
initiate  procedures  to  withdraw 
approval  of  the  State's  program  or 
relevant  portions  of  the  State's  program. 
The  revised  State  rule  is  not  Federally 
enforceable  unless  and  until  approved 
by  EPA.  Sources  must  comply  with  the 
previously  approved  rule  until  the  new 
rule  is  approved  or  approval  of  the 
previously  approved  rule  is  withdrawn. 

B.  Criteria  Common  to  All  Approval 
Options 

The  criteria  for  approval  described  in 
today's  proposed  rule  art  based  on  the 
requirements  of  subsection  112{1)(5).  A 
State  requesting  approval  must 
demonstrate  adequate  legal  authority  to 
implement  and  enforce  the  approved 
rule  or  program.  This  demonstration 
would  include  a  letter  from  the  State 
Attorney  General  certifying  the 
existence  of  adequate  authority  and  all 
State  statutes,  regulations  or  other 
requirements  granting  such  authority. 
The  State  also  must  demonstrate 
adequate  authority  to  assure  compliance 
by  all  sources  in  the  State  with  each 
applicable  requirement  established  by 
EPA  under  section  112  and  the  State 
must  demonstrate  adequate  resources  to 
implement  and  enforce  the  approved 
rule  or  program.  Finally,  the  State  must 
submit  a  schedule,  plan  and  procedures 
providing  for  adequate  and  expeditious 
implementation,  compliance  and 
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enfafcoiBwrt  crfthe  eppipoeJ  rule  or 

program.  Su(^  a  lowing  wouM  faiclmie 
comnritments  to  adbeie  to  Q*A'8 
Revised  CompliaDoa  Moritoring 
Strategy  (March  29, 1991)  and  tte 
Timely  and  Appropriate  EahmtmaM 
Response  to  Significant  Air  PoDattoB 
Violators  guiduce  P^efanwry  7. 1992). 
The  ^prored  rule  or  pieyam  miat  also 
be  likely  to  satisfy  in  wIiiSb  or  ia  pert 
the  objectives  ol  the  Act 

Section  6X91  deachbaa  crilBxia 
conuDon  toaU  approra)  options. 
§§  63.92  through  63.94  daeciibe  spedBc 
criteria  for  each  of  the  three  ^>pco*al 
options.  Any  rule  or  program  approved 
under  subpart  E  most  meet  aD  the 
common  criteria  and  all  of  the  criteria 
ol  one  of  the  three  sets  of  specific 
criteria.  §  83.95  describes  additiooal 
criteria  that  must  be  met  tor  ^>proval  of 
a  State's  ARP  program,  uoder  either 
§63.92  or  $63.93.  Specific  criteria  for 
the  three  approval  options  are  described 
in  separate  sections  below. 

Under  today's  proposed  rule  making, 
upon  receipt  of  a  reouest  for  approval. 
EPA  would  review  the  State's 
appUcation  for  completeness  and  notify 
the  State  within  30  days  whether 
additional  information  needs  to  be 
included.  Within  180  days.  EPA  is 
required  under  section  112(1)(S)  to 
approve  or  disapprove  the  request.  If  the 
request  is  disapproved.  EPA  would 
inform  the  State  of  the  revisions  that  are 
necessary  to  obtain  approval. 

C.  Apprvvdofa  State  Ruk  That 
Adjusts  a  Section  i  12  Rule 

Section  63.92  of  today's  proposed  rule 
describes  criteria  that  woufd  need  to  be 
met  for  EPA  approral  of  a  State  rule  that 
makes  specified  adjustments  to  a 
Federal  section  112  rule.  This  approval 
option  is  intended  to  be  exercised  by  a 
State  seeking  approval  of  a  rule  that  is 
substantially  similar  in  form  to  a 
Federal  section  112  rule,  but  that 
incfMporates  specified  changes,  or 
adjustments,  that  make  the  State  rule 
unequivocally  no  less  stringent  than  the 
Federal  rule.  This  %riU  normally  be  the 
case  only  when  a  State  rule  has  been 
developed  using  an  existing  Federal  rule 
or  proposal  as  a  basis,  h  is  not  EPA's 
intent  that  this  option  would  be  invoked 
for  approval  of  State  rules  where  any 
sort  of  involved  analysis  would  be 
required  in  order  for  EPA  to  determine 
that  the  adjusted  State  rule  was  no  less 
stringent  than  the  Federal  section  112 
rule. 

The  EPA  anticipates  that  this  option 
could  be  used  to  obtain  approval  of 
State  rules  that  adjusted  Federal 
emission  or  other  standards  establidied 
under  sactirau  1 12  (d).  (0  or  (h) 
(including  any  general  provisians 


proBttlgBted  in  perl  63):  or  to  obtain 
approval  of  at^nlsd  Faderri  rules 
promulgsted  under  section  112^, 
regarding  modifications:  section  112(J), 
regarding  casa^iy-case  emission  Hnrfts 
by  permit;  section  112(iM5).  regarding 
early  reduction  limits;  or  section  112(r). 
regnding  accidental  release  prevention 
(ARP)  programs;  or  other  section  112 
requirements.  The  EPA  is  soliciting 
comments  on  dw  appKcabibty  of  this 
approval  option  for  vm  deleg^on  of 
other  section  112  authorities  expressly 
retained  by  the  Administratn-  under 
$  63  J0((^  In  today's  proposed  rule  and 
on  the  appropriateness  of  ttw  conditions 
on  such  delegation. 

Approval  under  §  63.92  (rule 
adjustment)  is  somewhat  similar  to 
approval  under  §  63.93  (rule 
substitutions).  Procedurally,  under  both 
approval  options,  a  Slate  would 
generally  be  seeking  approval  of  a  single 
State  rule  that  could  be  implemented 
and  enforced  in  place  of  an  otherwise 
applicable  Federal  section  112  nile. 
Under  both  approval  options,  the  State 
would  have  to  obtain  EPA's  approval 
imder  section  112(1)  before  the 
resnective  State  rule  would  be  Federally 
enforceable.  Moreover,  the  net  effect  of 
approval  under  either  option  is  basically 
the  same:  an  approved  State  rule  would 
be  implementeo  and  enforced  in  place 
of  the  otherwise  applicable  Federal  rule. 
The  main  difCerence  is  that  EPA 
anticipates  that  approval  of  an  adjusted 
Federal  section  112  rule  under  §  63.92 
would  be  less  complex  and  more 
straightforward  than  under  §  63.93 
because  of  the  limited  types  of 
adjustments  that  can  be  noade  under 
approval  §63.92. 

In  addition,  both  the  rule  substitution 
option  in  §63.93  and  rule  adjustment 
option  in  §  63.92  differ  from  the  option 
allowed  unda  §  63.94  of  today's 
proposed  rule  in  that  both  require  a 
demonstration  of  rule  stringency  as  part 
of  the  a^^woval  submission  to  EPA, 
whereas  the  latter  optiao  involves  EPA 
approval  of  a  State  commitment  to  make 
this  stringency  demonstration  later 
through  the  40  CFR  part  70  operating 
permit  process. 

Because  approval  under  §  63.92 
involves  an  adjustment  to  an  existing 
Federal  section  112  rule,  that  Federal 
rule  must  be  promulgated  before 
approval  of  an  adjusted  SUte  rule  can  be 
given.  This  is  necessary  because  EPA's 
determination  of  the  stringency  of  the 
adjusted  Federal  section  112  rule  would 
necessarily  use  the  Federal  role  itself  as 
a  starting  point  for  comparison.  At  a 
minimum,  the  enforcement  and 
compliance  provisions  of  any  propoeed 
State  rules  must  be  sufficient  to  ensure 


practical  enfarcedrility  of  the  State 
standard. 

Any  request  for  approval  under  tUs 
option  most  meet  all  of  the  criteria  of 
§  63.92  as  well  as  the  common  approval 
criteria  in  $  63.91  before  approval  may 
be  granted.  Any  request  for  approval  of 
an  adjusted  ARP  rule  must  also  meet  the 
criteria  of  §  63.95  before  being 
approved.  As  pari  of  its  subi^ssion.  the 
State  must  provide  EPA  with  all  of  the 
foUofwing: 

1.  A  demonstration  that  the  pabttc 
within  the  State  has  had  notice  and 
opportunity  to  submit  wrritten  Gommenl 
on  the  State  rule.  Opportunity  for  public 
comment  afforded  by  the  State  must  be 
soffident  to  meet  minimtm  Federal 
reqoiiements  for  notice  and  opportunity 
for  Dubhc  comment  as  set  forth  in  the 
FeaBFal  Administrative  Procedure  Act,  5 
U.SX1  aection  S53(b).  (c).  Under  today's 
proposed  rule  EPA  considers  it 
sufficient  to  limit  the  requirement  far 
notice  and  opportunity  for  public 
comment  to  within  the  State,  but  EPA 

is  soliciting  comments  on  the 
appropriateness  of  ahemative  notice 
and  public  oomment  requirements 
including  whether  notice  to  adjacent 
States  should  be  required.  Today's  rule 
would  not  restrict  receipt  of  or  response 
to  any  comments  received  from 
members  of  the  public  outside  the  State. 

2.  A  democMtrstion  showing  that  each 
State  adjustment  to  the  Federal  rule 
individually  meets  the  following 
criteria. 

(a)  Each  adjustment  is  unequivocally 
no  less  stringent  than  the  otherwise 
applicable  Federal  rule  with  respect  to 
applicability.  That  is,  all  emission 
(mints  within  all  affected  sources 
subject  to  the  Federal  section  112  rufe 
must  also  be  subject  to  the  State  rule  far 
which  approval  is  sought. 

(b)  Each  adjustment  is  unequivocally 
no  less  stringent  than  the  otherwise 
applicable  Federal  rufe  with  respect  to 
the  fevel  of  control  for  all  affected 
emission  f>oints  within  all  affected 
sources.  Level  of  control  means  the 
degree  to  which  a  standard  requires  a 
source  to  limit  emissions  or  to  employ 
design,  equipment,  work  practice, 
operational  accident  prevention  or  other 
requirements  or  techniques  (including  a 
prohibition  of  emissions)  for  each  HAP 
listed  pursuant  to  section  112(b)  or 
substance  regulated  under  40  CFR  part 
68. 

(c)  Each  adjustment  is  unequivocally 
no  less  stringent  than  the  otherwise 
applicabfe  Federal  rule  with  respect  to 
compliance  and  enforcement  measures 
for  every  affected  source.  Compliance 
and  enforcement  measures  means 
requirements  within  a  role  or  program 
relating  to  eoforcement,  including 
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monitoring,  test  methods  and 
procedures,  recordkeeping,  reporting, 
compliance  certification,  inspection, 
entry,  sampling,  maintenance  and  repair 
of  process  or  air  pollution  control 
equipment,  and  other  measures,  as  well 
as  auditing,  source  registration  and 
submission  of  risk  management  plans  as 
required  in  the  accidental  release 
prevention  program. 

(d)  Each  adjustment  assures 
compliance  by  every  affected  source  no 
later  than  would  be  required  by  the 
otherwise  applicable  Federal  rule. 

(e)  Each  adjustment  qualifies  under 
one  of  the  listed  adjustments. 

The  following  State  adjustments  to 
section  112  Federal  rules  are  approvable 
under  §  63.92  of  today's  proposed  rule, 
unless  specifically  disallowed  in  the 
corresponding  Federal  section  112  rule 
for  which  adjustment  is  being  sought: 

(1)  Lowering  an  emission  rate 
requirement; 

(2)  Lowering  a  de  minimis  level 
established  under  a  section  112  rule; 

(3)  Shortening  a  minimum  averaging 
time; 

(4)  Adding  a  design,  work  practice, 
operational  standard  or  other  such 
requirement; 

(5)  Increasing  a  required  control 
efficiency; 

(6)  Increasing  an  offset  or  emission 
trading  discount  factor  established 
under  a  section  112  rule; 

(7)  Increasing  the  frequency  of 
required  reporting,  sampling  or 
monitoring: 

(8)  Adding  to  the  amount  of 
information  required  for  records  or 
reports; 

(9)  Decreasing  the  amount  of  time  to 
come  into  compliance; 

(10)  Limiting  or  precluding  emission 
trading  credit  for  certain  emission 
reductions; 

(11)  Increasing  a  required  offset  ratio; 

(12)  Limiting  or  precluding 
opportunities  for  emissions  averaging; 

(13)  any  adjustments  allowed  in  a 
specific  section  112  rule. 

The  EPA  is  soliciting  comments  on 
whether  other  changes  might  be 
determined  to  be  unequivocally  no  less 
stringent  and  therefore  should  be  listed 
as  approvable  adjustments,  and  whether 
any  of  the  listed  changes  should  not  be 
considered  as  approvable  adjustments. 
In  bdciition,  EPA  solicits  comments  on 
whether  a  category  of  "any  other 
adjustments  which  are  unequivocally  no 
less  stringent  and  which  have  been 
approved  by  the  Administrator  upon 
petition  by  the  State,"  should  be  added 
to  the  list  of  imequivocally  no  less 
stringent  adjustments. 

In  providing  flexibility  to  State  and 
local  agencies  through  this  and  the  other 


two  approval  options,  EPA  may  approve 
a  State  or  local  rule  or  program  which 
embodies  policy  objectives  not  identical 
to  those  of  EPA.  EPA  is  seeking 
comment  as  to  whether  it  should 
consider  disapproving  programs  that 
pursue  different  policy  objectives,  even 
when  such  programs  are  clearly  at  least 
as  stringent  and  meet  the  other  criteria 
of  this  subpart.  In  addition,  EPA  is 
seeking  comment  on  whether 
adjustments  should  be  included  even 
though  there  is  the  possibility  that  a 
State  or  local  program  could  use  this 
flexibility  to  pursue  policy  objectives 
different  from  those  of  EPA.  For 
example,  while  EPA  may  have  included 
a  trading  provision  in  a  section  112  rule, 
a  corresponding  State  rule  might  seek  to 
limit  trading  options  to  more  strictly 
control  emissions  of  hazardous  air 
pollutants  in  that  State.  Thus,  program 
adjustments  involving,  for  example,  the 
increase  of  an  offset  or  emission  trading 
discount,  the  increase  of  a  required 
offset  ratio,  limits  on  emission  trading 
credit  for  certain  emission  reductions, 
or  limits  on  opportunities  for  emissions 
averaging  would  involve  changes  that 
are  at  least  as  stringent  as  those  required 
by  EPA  but  would  be  different  from  the 
Agency's  policy  objectives. 

Before  submitting  a  request  for 
approval  under  this  option,  the  public 
within  the  respective  State  must  have 
been  given  the  opportunity  to  comment 
on  the  State  rule.  If  EPA  approves  a 
State  rule  under  this  option,  notice  of 
approval  will  be  published  in  the 
Federal  Register  and  the  approved  State 
rule  will  be  incorporated,  either  directly 
or  by  reference,  at  EPA's  discretion, 
under  subpart  A  of  part  63.  In  the  case 
of  a  rule  approved  under  §  63.95,  the 
approved  rule  will  be  incorporated 
under  part  68. 

The  EPA  believes  additional 
rulemaking  as  pari  of  the  approval 
process  under  this  option  is  not 
necessary  since  any  State  request  under 
this  option  will  only  be  approved  by 
EPA  if  adjustments  which  are  included 
in  this  section  112(1)  rulemaking  are 
incorporated;  adjustments  that  the 
public  has  opportunity  to  comment  on 
in  today's  notice.  The  EPA  solicits 
comment  on  this.  The  EPA  also  is 
soliciting  comments  on  the  alternative 
of  incorporating  the  approved  rule, 
either  directly  or  by  reference,  into  the 
subpart  containing  the  otherwise 
applicable  Federal  rule  or  under  subpart 
E  rather  than  under  subpart  A. 

After  approval,  authority  would 
thereby  be  delegated  to  the  State  to 
implement  and  enforce  the  approved 
rule  in  place  of  the  otherwise  applicable 
Federal  rule.  The  approved  rule  is 
Federally  enforceable.  Subsequently, 


only  the  operating  conditions  resulting 
from  the  approved  State  rule  would 
appear  in  the  40  CFR  part  70  permit  of 
a  source  subject  to  the  rule's 
requirements.  These  operating 
conditions  would  be  Federally 
enforceable. 

If  EPA  finds  that  any  of  the 
requirements  of  S  63.92  or  §  63.91  have 
not  been  met,  including  the 
requirements  of  §  63.95  in  the  case  of 
ARP  rules,  EPA  would  disapprove  the 
request  for  approval  according  to  the 
criteria  under  §  63.91(a)(3)  of  today's 
proposed  rule. 

D.  Approval  of  a  State  Rule  That 
Substitutes  for  a  Section  112  Rule 

Section  63.93  of  today's  proposed  rule 
describes  criteria  that  must  be  met  for 
EPA  to  approve  a  State  rule  that  differs 
from  the  otherwise  applicable  Federal 
rule  in  ways  that  do  not  match  the 
approvable  adjustments  listed  in 
§  63.92.  This  might  be  the  case  when  a 
State  submits  a  rule  that  differs 
significantly  in  form  or  that  may  be  less 
stringent  in  certain  aspects  of  level  of 
control  or  compliance  measures  but  that 
is  no  less  stringent  in  terms  of  emissions 
reduction.  Because  such  a  rule  differs 
significantly  from  the  otherwise 
applicable  Federal  section  112  rule 
either  in  form  or  in  terms  of  differing 
from  certain  adjustments  considered 
approvable  under  §63.92,  this  type  of 
rule,  once  approved,  would  be 
considered  to  substitute  for  and  not 
merely  to  adjust  the  Federal  rule. 
Comment  is  solicited  on  whether 
different  nomenclature  should  be  used 
to  distinguish  between  an  "adjustment" 
and  a  "substitution."  Procedures  for 
approval  under  this  option  are 
substantially  similar  to  those  of  §  63.92. 

The  EPA  anticipates  that  this  rule 
substitution  option  could  be  used  to 
obtain  approval  of  State  rules  that 
would  substitute  for  Federal  emission  or 
other  standards  established  under 
sections  112(d),  (0  or  (h)  (including  any 
general  provisions  promulgated  in  part 
63);  or  to  obtain  approval  of  State  rules 
to  substitute  for  Federal  rules 
promulgated  under:  section  112(g), 
regarding  modifications;  section  112(j), 
regarding  case-by-case  emission  limits 
by  permit;  section  112(i)(5),  regarding 
early  reduction  limits:  section  112(r), 
regarding  ARP  progranis;  or  other 
section  112  requirements.  Comment  is 
solicited  on  the  applicability  of  this 
approval  option  for  the  delegation  of 
other  section  112  authorities  expressly 
retained  by  the  Administrator  under 
§  63.90(c)  in  today's  proposed  rule  and 
on  the  appropriateness  of  conditions  on 
such  delegation. 
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Approval  under  §  63.93  (rule 
substitution)  is  somewhat  similar  to 
approval  under  §  63.92  (rule 
adjustment).  Procedurally,  under  both 
approval  options,  a  State  would 
generally  be  seeking  approval  of  a  single 
State  rule  which  could  be  implemented 
and  enforced  in  place  of  an  otherwise 
applicable  Federal  section  112  rule. 
Under  both  approval  options,  the 
approval  process  would  have  to  be 
completed  before  the  respective  State 
rule  could  be  Federally  enforceable. 
Moreover,  the  net  effect  of  approval 
under  either  option  is  basically  the 
same:  an  approved  State  rule  would  be 
implemented  and  enforced  in  place  of 
the  otherwise  applicable  Federal  rule. 
The  main  difference  is  that  EPA 
anticipates  that  approval  of  a  State  rule 
substituting  for  a  Federal  section  112 
rule  under  §  63.93  would  require  a  more 
demanding  demonstration  of  stringency 
than  under  §  63.92.  Nevertheless  both 
the  rule  substitution  option  in  §  63.93 
and  rule  adjustment  option  in  §  63.62 
resemble  each  other  more  than  they 
resemble  the  option  allowed  under 
§63.94  of  today's  proposed  rule  in  that 
the  first  two  options  require  State 
demonstrations  of  rule  stringency  as 
part  of  the  approval  submission  to  EPA, 
whereas  the  latter  option  approves  a 
State  commitment  to  make  this 
stringency  demonstration  at  a  later  time 
as  part  of  the  40  CFR  part  70  operating 
permit  process. 

Because  approval  under  §  63.93 
involves  a  substitution  of  an  existing 
Federal  section  112  rule  by  a  State  rule, 
that  Federal  rule  must  be  promulgated 
before  approval  of  a  substitute  State  rule 
can  be  given.  This  is  necessary  because 
EPA's  determination  that  the  State  rule 
is  no  less  stringent  than  the  Federal 
section  112  rule  it  substitutes  for  would 
necessarily  use  the  Federal  rule  itself  as 
a  starting  point  for  comparison. 

Any  request  for  approval  under  this 
option  must  meet  all  of  the  criteria  of 
§  63.93  as  well  as  the  basic  approval 
criteria  in  §63.91  before  it  can  be 
approved.  Any  request  for  approval  of  a 
substitute  accident  release  prevention 
(AKP)  rule  must  also  meet  the  criteria  of 
§  63.95  before  approval.  As  part  of  its 
submission,  the  State  must  provide  EPA 
with  a  demonstration  that  the  State  rule 
contains: 

(1)  Applicability  criteria  that  are  no 
less  stringent  than  those  in  the  relevant 
Federal  rule; 

(2)  Levels  of  control  and  compliance 
and  enforcement  measures  that,  when 
considered  together,  result  in  emission 
reductions  from  each  affected  source 
that  are  no  less  stringent  than  those  that 
would  result  from  the  otherwise 
apphcable  Federal  rule; 


(3)  A  compliance  timetable  that 
assures  that  each  affected  source  is  in 
compliance  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  rule. 

Under  this  approval  option,  these 
criteria  are  the  biasis  for  EPA's 
determination  that  authority  can  be 
delegated  to  a  State  for  implementing 
and  enforcing  a  State  rule  In  lieu  of  a 
Federal  rule. 

Applicability— An  approved  State 
rule  must  apply  to  every  source  to 
which  the  otherwise  applicable  Federal 
rule  applies.  A  State  rule  will  not  be 
approved  under  this  option  if  it 
compromises  Federal  rule  applicability 
criteria— even  if  the  State  believes  that 
any  such  compromise  would  be  offset 
by  a  more  stringent  level  of  control  or 
compliance  measures  on  sources 
affected  by  the  State  rule  but  not  by  the 
Federal  rule.  Hence,  if  an  otherwise 
applicable  Federal  rule  applies  to  a 
source,  the  State  rule  operating  in  lieu 
of  that  Federal  rule  under  this  option 
must  also  apply  to  that  same  source. 
However,  if  a  source  is  subject  to 
Federal  rules  but  the  State  is  not 
requesting  approval  under  this  option  to 
substitute  for  those  Federal  rules,  then 
State  rules  would  not  apply  under  this 
option.  For  those  sources,  the  Federal 
standards  are  the  applicable 
requirements. 

Demonstration  of  no  less  stringent 
levels  of  control  and  compliance 
measures,  when  considered  together— 
this  criterion  significantly  differentiates 
this  approval  option  from  the  other  two 
options  in  today's  proposed  rule.  The 
EPA  recognizes  that  there  are  more 
elements  to  rules  that  affect  emission 
limits  or  reductions  than  just  a  level  of 
control.  Equally  important  are  the 
compliance  measures  that  are  required 
for  testing,  monitoring,  recordkeeping, 
reporting,  operation  and  maintenance, 
and  compliance  certification. 

Under  this  option  in  today's  proposed 
rule,  EPA  will  only  approve  a  State  rule 
if  it  believes  that  the  emission 
reductions  gained  by  the  State  rule  are 
at  least  as  great  as  the  emission 
reductions  that,  would  have  been  gained 
by  the  Federal  rule  for  each  affected 
source.  EPA  may  approve  a  State  rule 
that  is  less  stringent  in  some  aspects 
regarding  the  level  of  control  if  the  level 
of  control  is  offset  by  a  more  stringent 
set  of  compliance  measures  that  when 
taken  together  with  the  level  of  control 
result  in  as  great  or  greater  emission 
reductions.  For  example,  if  a  State  rule 
had  a  slightly  reduced  level  of  control 
efficiency  required  but  a  much  shorter 
averaging  time.  EPA  might,  in  a 
particular  case,  expect  that  the  State 
rule  would  achieve  greater  emission 


reductions  and  thereby  approve  the 
State  rule.  Or.  a  State  rule  might  have 
less  frequent  reporting  requirements  but 
require  a  much  greater  level  of  control. 
Again,  EPA  might,  in  a  particular  case, 
find  that  the  resulting  emission 
reductions  expected  of  the  State  rule  are 
greater  than  those  of  the  Federal  rule. 

EPA  may  include  guidance  on 
approval  under  this  option  either  as  part 
of  promulgated  Federal  section  112 
rules  or  in  individual  delegation 
manuals  published  with  other 
promulgated  section  112  rules.  The  EPA 
solicits  comments  on  the  usefulness  and 
possible  content  of  such  guidance.  The 
EPA  intends  to  give  latitude  to  the 
States  in  making  such  demonstrations. 
However,  several  guideUnes  are  offered 
that  limit  the  latitude  that  would  be 
extended  to  States  in  their  approval 
submissions: 

(1)  Except  as  expressly  allowed  in  the 
otherwise  applicable  Federal  emission 
standard,  any  forms  of  averaging  across 
facilities,  source  categories,  or 
geographical  areas,  or  any  forms  of 
trading  across  pollutants,  will  be 
disallowed  for  a  demonstration  of 
stringency  under  §  63.93.  Any  State  rule 
must  be  demonstrated  to  be  no  less 
stringent  than  an  otherwise  applicable 
Federal  rule  for  any  affected  source 
subject  to  the  Federal  rule  rather  than, 
on  average,  across  sources.  This  does 
not  mean  that  a  State's  submittal  must 
necessarily  include  a  separate 
demonstration  of  stringency  for  each 
individual  affected  source  within  a 
State.  Rather,  a  State  must  demonstrate 
that  its  rule  could  reasonably  be 
expected  to  be  no  less  stringent  for  any 
affected  source  Mithin  the  State, 
reflecting  knowledge  of  the  number, 
sizes  and  operating  characteristics  of 
that  kind  of  source  within  the  State 
subject  to  the  relevant  State  rule.  A 
worst  case  analysis  may  reasonably 
suffice  in  some  such  demonstrations. 
EPA  solicits  comment  on  this  approach 
and  on  ways  to  demonstrate  stringency 
under  this  option. 

(2)  Because  of  the  complexities 
involved  in  determining  whether 
alternative  compliance  measures  are  no 
less  stringent.  EPA  intends  to  require 
detailed  demonstrations  in  State 
submissions  if  the  submissions  propose 
monitoring,  recordkeeping  or  reporting 
requirements  that  are  substantially 
different  from  those  in  the  otherwise 
apolicable  Federal  rules. 

In  general,  when  considering  approval 
of  a  State's  rule  under  this  option.  EPA 
will  look  first  to  any  equivalency 
provisions  or  allowance  for  alternative 
emission  limits  and  compliance 
measures  established  in  the  otherwise 
applicable  Federal  rule.  Beyond  this, 
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approval  will  be  detennined  on  a  esse- 
by-cas«  basis  ooosideriog  the  nature  of 
the  particular  State  rule  and  the 
completeness  of  the  supporting  data 
accompanying  the  State's  approval 
submittal. 

Th«  EPA  solicits  comment  on  whether 
to  prohibit  certain  changes  &om 
approval  as  Federally  enforceable,  even 
if  they  result  in  roquirements  that  are  no 
less  stringent.  For  example,  a  State 
might  seek  approval  of  a  State  rule  that 
altered  a  section  112  emission  standard 
by  regulating  an  additional  air  pollutant 
not  hsted  under  section  112(b). 

EPA  is  also  soliciting  comment  on  the 
type  of  demonstration  of  stringency  that 
would  be  required  for  approval  of  rules 
substituting  for  Federal  rules  other  than 
emission  standards.  For  example,  the 
Federal  rule  to  implement  section  112(g) 
will  be  far  reaching  in  its  st:ope  and  it 
may  be  a  significant  burden  to  show,  a 
priori,  that  a  State  substitution  for  this 
rule,  involving  case-by-case 
determinations,  would  result  in  equal  or 
greater  emission  reduction  for  every 
affected  source. 

Under  this  proposed  rulemaking, 
within  45  days  after  receipt  of  a 
complete  request  for  approval  under 
this  section,  EPA  would  seek  public 
comment  on  the  State  request  for 
approval.  Comments  must  be  submitted 
concurrently  to  the  State  and  to  EPA.  If. 
after  review  of  all  public  comments  and 
written  State  responses  to  comments 
provided  to  EPA  within  30  days  of  the 
closing  of  the  comment  period,  EPA 
finds  that  the  criteria  of  this  section  and 
the  criteria  of  §  63.91  are  met.  as  well  as 
applicable  criteria  in  §63.95  for 
accident  release  prevention  (ARP)  rules, 
the  State  rule  would  be  approved  by 
EPA  and  the  approved  rule  would  be 
published  in  the  Federal  Register  and 
incorporated,  either  directly  or  by 
reference  at  EPA's  discretion,  under 
subpart  A  of  pan  63.  EPA  solicits 
comment  on  the  alternatives  of 
incorporating  the  approved  rule,  either 
directly  or  by  refereoce  into:  (1)  The 
subpart  containing  the  otherwise 
apphcable  Federal  rule;  or  (2)  into 
subp>art  E  of  part  63. 

After  approval,  authority  would 
thereby  bia  delegated  to  the  State  to 
implement  and  enforce  tiie  approved 
rule  in  place  of  the  otherwise  applicable 
Federal  rule.  The  approved  rule  is 
Federally  enforceable.  Subsequently, 
only  the  operating  conditions  and  other 
requirements  resulting  from  the 
approved  State  rule  would  appear  in  the 
40  CFR  part  70  permit  of  a  source 
subject  to  the  rule's  requirements.  These 
requirements  would  be  Federally 
enforceable. 


If  under  this  option,  EPA  finds  that 
any  of  the  requirements  of  §  63.93  or 
§  63.91  have  not  been  met,  EPA  would 
disapprove  the  request  for  approval 
according  to  the  criteria  imder 
§  63.91(a)(3j  of  today's  proposed  rule. 

E.  Approval  of  a  State  Program  That 
Substitutes  for  Section  112  Emission 
Standards 

Section  63.94  of  this  proposed  rule 
descnbes  criteria  necessary  for  EPA 
approval  of  a  State  program  in  which  a 
State  commits  to  incorporate  conditions 
in  40  CFR  part  70  operating  permits  that 
are  no  less  stringent  than  otherwise 
applicable  Federal  section  1 12  emission 
standards.  A  State  program,  in  the 
context  of  today's  proposed  rule,  is  not 
necessarily  a  single  rule  but  could  also 
be  a  collection  of  State  statutes, 
regulations,  or  other  requirements  that 
limits  or  will  limit  the  emissions  of 
HAP's  from  afiecied  sources.  This 
option  is  intended  only  for  approval  of 
State  programs  that  would  be 
implemented  and  enforced  in  place  of 
otherwise  applicable  Federal  section 
112  emission  standards  promulgated 
pursuant  to  sections  112  (d),  (f).  and  (h) 
of  the  CAA.  Under  this  section,  the  EPA 
does  not  intend  to  approve  State 
programs  that  would  oe  implemented 
and  enforced  in  place  of  Federal  section 
112  rules  other  than  section  112  (d),  (0, 
or  (h)  rules  or  to  provide  for  the 
delegation  of  Federal  authorities 
retained  by  the  Administrator  under 
§  63.90(c).  For  example,  authorities 
relating  to  other  provisions  w^ithin 
section  112  (dealing  with  modifications, 
early  reductions,  cue-by-case  emission 
limitations  and  accidental  releases)  are 
more  appropriately  delegated  under  the 
rule-based  options  under  §§  33.92  and 
63.93  in  today's  proposed  rule. 
Comment  is  solicited  on  applying  this 
approval  option  to  other  than  section 
112  emission  standards. 

Under  section  112  of  the  CAA,  EPA  is 
obligated  ^o  establish  emission  and 
other  standards  under  subsections  112 
(d),  (f)  or  (h)  for  categories  of  sources 
listed  pursuant  to  subttection  112(c)(1). 
The  EPA  has  published  an  initial  list  of 
174  categories  of  major  and  area  sources 
(57  FR  31576  (1992))  and  has  proposed 
a  schedule  for  promulgating  standards 
for  each  of  these  listed  categories  (57  FB 
44147  (1992)).  Section  112  seeks  to 
impose  technology-based  standards  on 
source  categories,  to  be  followed  by 
further  standards  if  certain  levels  of 
residual  risk  remain  after  imposition  of 
the  technology-based  standards.  Section 
112  requires  establishment  of  standards 
that  apply  to  categories  of  sources,  i.e., 
groups  of  sources  having  some  common 
features  siiggesting  that  they  should  be 


regulated  in  the  same  way  and  on  the 
same  schedule. 

In  the  last  decade,  many  States  have 
established  programs,  with  EPA's 
support,  for  the  contnil  of  air  toxics 
emissions  from  many  of  the  same  source 
categories  that  have  been  listed  under 
section  112(c)(1).  and  for  many  of  the 
same  HAP's  that  EPA  will  regulate 
under  section  112.  Because  many  State 
programs  preceded  EPA's  new  emission 
standards  program  under  section  112  of 
the  CAA,  some  are  striicturally  different 
than  section  112  standard  requirements 
in  important  ways.  For  example,  some 
States  have  enacted  air  toxics  programs 
that  do  not  categorize  sources  as  EPA 
does  for  standard-setting  purposes  or 
that  do  not  apply  technology-based 
standards  to  specific  categories  of 
sources.  Instead,  these  States  may 
evaluate  the  overall  impact  of  an  entire 
plant  site  on  the  surrounding  environs 
in  terms  of  health-  or  risk-based 
benchmarks,  as  a  first  step,  and  then 
consider  the  need  for  controls  on  some 
or  all  emission  points  if  that  facility's  air 
toxics  emissions  cause  exceedances  of 
the  benchmarks.  As  a  particular 
example,  some  States  have  established 
acceptable  ambient  levels  of  IlAP's  as 
health  benchmarks  for  evaluating  the 
fenceline  impact  of  each  facility's 
emissions.  In  this  t>-pe  of  program,  the 
particular  control  requirements  imposed 
on  any  given  facility  by  the  State,  if  any, 
may  be  quite  situational,  may  depend 
on  various  facility-specific  parameters, 
and  may  be  more  or  less  stringent  than 
the  level  of  control  that  would  result 
from  any  Federal  standards  under 
section  112  applicable  to  that  same 
facility. 

Because  some  States'  air  toxics 
programs  result  in  facility-specific 
control  requirements,  they  are 
inherently  "case-by-case"  in  terms  of 
their  impact  on  any  particular  source 
within  a  facility.  This  results  in  another 
important  structural  difference  between 
some  States'  programs  and  the  new 
Federal  emissions  standard  program 
under  section  112.  Unlike  case-by-case 
programs,  the  Federal  program  would 
establish  standards  for  entire  categories 
of  sources,  resulting  in  a  similar  level  of 
control  for  all  subject  sources  within  a 
category  or  subcategory.  In  contrast. 
States'  programs  may  result  in  one  level 
of  control  for  one  source  within  a 
certain  category  and  another  level  of 
control  for  a  similar  source  in  the  same 
category. 

States  with  structurally  different 
programs  from  the  Federal  program  are 
concerned  the  EPA's  emission  standards 
program  might  potentially  disrupt  the 
continued  implementation  of  their 
programs  if  they  could  not  operate  their 
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own  programs  in  lieu  of  the  Federal 
program.  The  primary  reason  for  their 
concern  is  that  the  simultaneous 
implementation  of  the  States'  programs 
and  the  new  Federal  emissions 
standards  under  section  112  could 
result  in  dual  regulatory  conditions.  As 
discussed  earlier  in  this  notice.  States 
and  industries  fear  that  dual  regulatory 
conditions  would  be  burdensome 
because  they  are  more  time  consuming 
and  costly,  and  they  potentially  could 
result  in  inconsistent  or  incompatible 
conditions  relating  to  levels  of  control 
or  monitoring,  recordkeeping  and 
reporting.  Moreover,  because  of 
structural  differences.  States  are 
concerned  that  they  could  not 
reasonably  demonstrate  in  advance  of 
case-bv-case  application,  using  either  of 
the  rule-based  approval  options  under 
§63.92  or  §63.93,  that  their  programs 
would  result  in  requirements  that  are  no 
less  stringent  for  all  potentially  affected 
sources  than  those  that  would  result 
from  otherwise  applicable  Federal 
standards. 

The  EPA  agrees  that  States  with  air 
toxics  programs  differing  structurally 
from  the  Federal  program  should  not  be 
unnecessarily  deterred  from 
implementing  and  enforcing  these 
programs  in  place  of  Federal  emission 
standards  if  tnese  programs  result  in 
emission  reductions  and  attendant 
pennit  conditions  that  are  no  less 
stringent  than  would  result  from  the 
otherwise  applicable  Federal  standards. 
The  EPA  is  thus  offering  an  option 
under  §63.94  of  today's  proposed  rule 
under  which  authority  could  be 
delegated  to  States  to  implement  and 
enforce  their  air  toxics  programs  as 
Federally  enforceable  in  lieu  of  section 
112  Federal  emission  standards  through 
their  part  70  permits.  A  State  could 
implement  and  enforce  its  program 
under  this  option  in  lieu  of  none,  any. 
or  all  Federal  standards  established  or  to 
be  established  under  sections  112(b),  (f) 
or  (h).  at  the  State's  discretion  and  upon 
EPA  approval. 

The  EPA  is  proposing  that  a  State's 
submission  for  approval  under  §  63.94 
could  be  "open-ended"  in  that  it  would 
not  have  to  identify  specific  State 
standards  that  its  program  would 
implement  and  enforce  in  place  of 
particular  Federal  section  112  emission 
standards.  However,  because  of  the 
open-ended  nature  of  this  approval 
option,  a  State  would  have  to 
specifically  request,  in  its  approval 
submission,  the  Federal  authorities  for 
which  it  was  seeking  delegation  under 
§63.94.  In  other  words,  a  State  must 
specify  the  section  112  standards  that 
would  be  covered  under  this  option.  It 
would  be  assumed  that  all  other 


scheduled  Federal  emission  standards 
not  cited  would  be  delegated  without 
changes  or  through  an  approval  under 
§§63.92  or  63.93.  Delineation  is 
necessary  in  order  for  EPA.  the  public 
and  the  regulated  community  to 
ascertain  readily  what  emission 
standards  apply  to  each  affected  source. 
Comment  is  solicited  on  EPA's  intent  to 
approve  State  programs  that  are  open- 
ended  in  the  sense  of  applying  to  all 
existing  and  future  Federal  section  112 
emission  standards,  except  as  excluded 
in  a  State's  submission  for  approval. 

This  third  approval  option  requires  a 
State  to  make  a  legally  binding 
commitment  that  it  will  express  all 
relevant  emission  or  other  limitations  or 
requirements,  resulting  from  the  State's 
program,  in  40  CFR  part  70  permits  for 
all  affected  sources  in  the  form  of  the 
otherwise  applicable  Federal  standard. 
Any  such  pennit  conditions  would  have 
to  reflect  emission  or  other  limitations 
that  would  be  no  less  stringent  than 
those  that  would  result  from  the 
otherwise  applicable  Federal  standard. 
Two  important  aspects  of  this  option 
differ  from  the  rule-based  approval 
options  under  §§63.92  and  63.93.  First, 
EPA  is  proposing  to  approve  State 
submissions  under  §  63.94  that  do  not 
contain  any  demonstration  of  stringency 
as  part  of  the  up-front  approval 
submissions.  In  contrast,  the  two  rule- 
based  approval  options  under  §  63.92 
and  §63.93  require  a  demonstration  of 
stringency  as  part  of  the  Slate 
submission  for  approval,  before  any  CFR 
part  70  permits  are  written  or  revised  to 
reflect  the  approved  rules  under  §  63.94 
demonstration  of  no  less  stringency  is 
made  at  the  permit  issuance  or  revision 
stage.  A  second  difference  between  this 
option  and  the  two  rule-based  approval 
options  under  §§63.92  and  63.93  is  that 
this  option  requires  the  40  CFR  part  70 
permit  conditions  resulting  from  the 
State  program  to  be  expressed  in  the 
form  of  the  otherwise  applicable  Federal 
emission  standard.  This  requirement 
would  allow  EPA  to  review  each  permit 
and  Quickly  and  efficiently  determine 
whether  the  permit  conditions  resulting 
from  the  State  program  are  no  less 
stringent  than  those  that  would  result 
from  the  otherwise  applicable  Federal 
emission  standard.  The  EPA  believes 
that  States  should  commit  to  expressing 
the  requirements  resulting  fi^om  their 
programs  in  the  form  of  the  Federal 
standard:  (1)  Because  States  have  the 
knowledge  and  experts  to  do  so.  (2) 
because  the  process  of  expressing  the 
State  requirements  in  the  form  of  the 
Federal  standard  would  be  a  necessary 
part  of  the  State's  internal  comparison 
that  would  assure  that  the  State 
requirements  were  at  least  as  stringent 


as  the  Federal  requirements  would  have 
been,  and  (3)  because  an  adequate 
detailed  EPA  analysis  of  State  permit 
requirements  would  not  always  ba 
possible  in  EPA's  45  day  review  cif 
permits.  States  have  shown  willingness, 
where  possible,  to  express  permit  terms 
and  conditions  in  the  form  of  the 
otherwise  applicable  Federal  rule. 

The  EPA  is  not  proposing  that  the 
analysis,  made  by  a  State  to  convert  its 
program  requirements  into  the  form  of 
the  otherwise  applicable  Federal 
standard,  be  incorporated  in  the  40  CFR 
part  70  permit.  That  is,  no 
demonstration  will  be  required  in  each 
permit  specifying  how  the  State 
translated  the  requirements  of  its 
program  into  the  form  of  the  otherwise 
applicable  Federal  standard.  The  fact 
that  the  State  requirements  are 
expressed  in  the  form  of  the  otherwise 
applicable  Federal  standard — together 
with  the  expression  of  emission  limits 
or  other  requirements  that  are  no  less 
stringent  than  the  otherwise  applicable 
Federal  standard — is  sufficient 
demonstration  by  itself.  Since  the 
source  must  comply  with  no  less 
stringent  State  standard  and  that 
standard  is  expressed  in  the  form  of  the 
Federal  standard,  there  can  be  no  doubt 
that  the  source  must  comply  with  the  no 
less  stringent  standard  as  it  appears  in 
the  permit  and  that  this  assures 
compliance  with  the  level  of  control  of 
the  Federal  Standard.  Comment  is 
solicited  on  the  issue  of  expressing  State 
requirements  in  the  form  of  a  Federal 
section  112  emission  standard  in  a  40 
CFR  part  70  operating  permit. 

Section  63.94  of  today's  proposed  rule 
identifies  several  conditions  that  must 
be  reflected  in  each  affected  40  CFR  part 
70  operating  permit.  All  such  permits 
must  incorporate  conditions  that: 

(1)  Reflect  applicability  criteria  that 
are  no  less  stringent  than  those  in  the 
otherwise  applicable  Federal  standards, 

(2)  Express  levels  of  control  for  each 
emission  point  that  are  no  less  stringent 
than  those  contained  in  the  otherwise 
apolicable  Federal  standards,  • 

(3)  Express  compliance  and 
enforcement  measures  for  each  emission 
point  that  are  no  less  stringent  than 
those  in  the  otherwise  applicable 
Federal  standards, 

(4)  Express  levels  of  control  and 
compliance  and  enforcement  measures 
in  the  same  form,  in  the  same  units  of 
measure  anc^dopting  the  same  or 
otherwise  Federally  approved 
monitoring  and  test  procedures  (only 
monitoring  and  testing  methods  which 
have  been  approved  by  EPA  for  the 
pollutant  and  source  category),  as  under 
the  otherwise  applicable  Federal 
standard,  and 
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(5)  ABSura  compliance  by  each 
affected  source  no  later  then  would  be 
required  by  the  otherwise  applicable 
Federal  standards. 

Additional  discussion  of  these  criteria 
follows  because  of  their  importance. 

Applicability— \he  approved  State 
program  must  apply  to  all  sources  and 
emission  points  to  which  the  otherwi.se 
applicable  Federal  eoaission  standards 
apply.  In  addition,  the  State's  program 
may  apply  to  additional  sources,  e.g.. 
sources  that  have  been  exempted  or 
deferred  from  the  obligation  to  obtain  a 
part  70  permit  under  §  70.3(b)  (57  FR 
32261  (July  21. 1092))  provided  the 
State  extends  coverage  of  the  p>art  70 
program  to  those  sources.  A  State's 
program  would  not  be  approved  under 
this  option  if  the  program  compromises 
Federal  standard  applicability  criteria — 
even  if  the  State  contends  that  any  such 
compromise  is  offset  by  more  stringent 
levels  of  control  or  compliance 
measures  on  certain  sources  under  the 
State  program.  Hence,  if  Federal 
standards  apply  to  any  emission  point, 
the  State  program  operating  in  lieu  of 
those  Fedieral  standards  under  this 
option  must  also  apply  to  each  and 
everyone  of  those  same  emission  points. 
A  State  program  need  not  apply  to 
sources  subject  to  Federal  standards  for 
which  the  State  is  not  taking  delegation 
under  this  approval  option:  however, 
these  sources  would  be  subject  to 
Federal  standards  under  the  State's  40 
CFR  part  70  program  and  tlie  sources' 
part  70  permits  must  reflect  all 
applicable  Section  112  requirements.  A 
State's  program  must  assure  compliance 
with  all  Federal  section  112  emission 
standards,  regardless  of  the  number  and 
type  of  approved  112(1)  rules  or 
program. 

Demonstration  of  a  no  less  stringent 
level  of  control  in  the  for.v  of  the 
Federal  standard — Federal  emission 
standards  will  typically  express  a  level 
of  control  in  terms  of  a  numerical 
emission  limit  or  percent  reduction  tliat 
must  be  attained  by  an  affected  source. 
In  such  situations,  a  State  with  a 
program  approval  under  this  section 
shall  express  in  the  applicable  permit  a 
level  of  controL  resulting  horn  its  own 
program,  that  is  in  the  same  form  or 
metric  as  in  the  Federal  standard  (i.e., 
in  terms  of  the  same  emission  limit, 
level  or  reduction,  including  the  same 
units  of  measure).  (In  general,  EPA 
anticipates  that  part  70  permit 
conditions  reflectiag  the  approved 
adjustments  under  §  63.92  would  also 
be  expressed  in  the  form  of  the  Federal 
standard.) 

As  an  example,  a  certain  Federal 
emission  standard  nay  require  an 
emission  limit  of  5  pounds  per  hour  of 


a  HAP  from  a  particular  piece  of 
equipment  In  this  example,  the  State 
would  have  to  express  an  emission  limit 
resulting  from  its  own  program  in  the 
same  units.  i.e..  pounds  per  hour  in  this 
case,  and  the  actual  limit  would  have  to 
be  5  pounds  per  hour  or  less  in  order 
to  be  no  less  stringent  than  the  Federal 
standard.  Or,  if  a  Federal  standard 
required  a  99  percent  reduction  in  a 
pollutant  from  a  particular  emission 
point,  the  State  would  have  to  express 
an  emission  limit  in  the  r8.<;pective 
permit  that  achieved  99  or  greater 
percent  reduction  from  that  emission 
point  to  be  no  less  stringent  and  to 
express  the  requirements  of  its  program 
in  the  form  of  the  Federal  standard. 
Oppositely,  if  the  Federal  emission  hmit 
is  5  pounds  per  hour,  a  part  70  permit 
requirement  for  99  percent  reduction 
would  not  be  expressed  in  the  form  of 
the  Federal  standard,  even  if  a  State 
could  show  that  a  99  percent  reduction 
resulted  in  an  emission  rate  less  than  5 
pounds  per  hour.  In  such  a  case  the 
State  would  need  to  convert  the  percent 
reduction  to  pounds  per  hour  and  write 
the  poimds  per  hour  number  into  the 
permit. 

By  way  of  example  as  to  how  a  State 
might  translate  a  risk-ba.sed  or  ambient 
concentration  standard  to  the  form  of 
Federal  technology-4>ased  standard,  a 
State  might  proceed  as  follows:  if  a  State 
standard  were  expressed  as  a 
concentration  not  to  be  exceeded  at  the 
source  fenceline.  the  State  could 
determine,  peihaps  through  dispersion 
modeling,  an  emission  rate  that  could 
not  be  exceeded.  This  emission  rate 
could  then  be  expressed  by  an 
emissions  reduction  requirement  that 
could  be  met  using  a  certain  type  of 
control  equipment  The  emission 
reduction  requirement  could  be  directly 
comparable  and  translatable  to  the  form 
of  the  corresponding  requirement  under 
the  Federal  Standard.  Note  that  if  the 
State's  analysis  concluded  that  no 
control  equipment  was  required  because 
the  source  did  not  exceed  the  risk-based 
standard,  the  Federal  requirements 
would  nonetheless  apply,  that  is,  the 
source  still  would  be  required  to  install 
control  technology  or  meet  the 
otherwise  applicable  conditions 
required  by  section  112. 

In  situations  where  a  Federal  standard 
does  not  contain  a  numerical  emission 
limit,  and  instead  specifies  some  sort  of 
equipment,  work  practice  or  operational 
requirements,  it  is  less  clear  what  it 
means  to  express  a  level  of  control  in 
the  same  form  as  the  Federal  standard. 
For  example,  if  a  Federal  standard 
requires  a  leak  detection  and  repair 
program,  there  may  be  no  other  control 
option  that  could  be  expressed  directly 


in  this  same  fonn.  unless  the  Federal 
standard  associates  a  specific  numerical 
limit  with  this  technology  that  could  be 
used  to  demonstrate  a  level  of 
stringency.  As  another  example,  if  a 
Federal  standard  requires  the 
installation  and  operation  of  a  carbon 
absorber,  it  would  be  impossible  to 
install  a  refrigerated  condenser  and 
express  the  standard  in  the  same  form 
and,  therefore,  the  Federal  requirement 
would  apply.  However,  it  is  anticipated 
that  many  of  the  Federal  standards  to  be 
promulgated  under  section  112  may 
contain  provisions  that  would  allow 
specific  alternative  control  measures  to 
be  taken  that  are  considered  eqtially 
effective.  For  example,  a  standard  may 
prescribe  the  use  of  an  acid  gas 
scrubber,  catalytic  oxidizer,  or  flare  as 
equally  effective  for  purposes  of 
complying  with  particular  control 
requirements.  The  EPA  anticipates  that 
this  will  afford  some  flexibiUty  to  States 
where  a  Federal  standard  is  expressed 
as  an  equipment,  work  practice,  or 
operational  requirement. 

Alternative  measures  considered 
equivalent  may  also  be  incorporated 
into  delegation  manuals  that  EPA  may 
prepare  in  conjunction  with  individual 
emission  standards.  If  so,  40  CFR  part 
70  permit  conditions  that  reflect  these 
equivalency  provisions  would  be 
considered  to  be  expressed  in  the  form 
of  the  Federal  standard,  provided  that 
the  concomitant  equivalent  provisions 
in  the  Federal  standard  regarding 
compliance  measures  are  also  reflected 
in  the  permit. 

The  inclusion  of  equipmwit  work 
practice  or  operational  requirements  in 
a  permit — other  than  those  specified  to 
be  equivalent  in  the  Federal  standard — 
would  not  be  considered  to  be  an 
expression  of  level  of  control  in  the 
same  form  as  the  Federal  standard.  For 
example,  if  a  Federal  standard  only 
specified  that  a  carbon  absorber  or 
refrigerated  condenser  were  equivalent 
when  applied  on  a  particular  category  of 
source,  a  permit  requirement  resulting 
from  a  State  program,  to  use  a  flare, 
would  not  be  considered  to  be  an 
expression  in  the  form  of  the  Federal 
standard.  Therefore,  depending  on  the 
form  of  the  Federal  standard,  it  may  not 
be  possible  to  express  some  State 
requirements  in  the  same  form,  in 
which  case  the  Federal  requirements 
would  remain  the  applicable 
requirements.  In  such  a  case,  the  State 
may  choose  to  incorporate  its  State 
requirements  in  the  source's  40  CFR 
part  70  permit  as  State-origin  only 
requirements  under  §  70.6(b)(2).  Such 
State-origin  only  standards  would  not 
be  Federally  enforcaabla  Ahematively, 
the  State  may  be  able  to  obtain  approval 
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of  its  Bubfltitution  far  an  equipment 
standard  under  %  68.93.  EPA  «ncour8ge8 
Staltes  to  woric  with  EPA  during 
development  of  standards  so  that  State 
alternatives  that  are  «t  leafrt  as  stnngent 
as  a  Pederal  standard  can  be  written  into 
the  standards. 

Demonstration  of  no  less  stringent 
compliance  mea&urf's  in  the  same  farm 
as  the  Federal  standard— comjtVisncB 
meeBures  refer  to  the  rsquirements  of  a 
Federal  standard  relating,  for  exan>p)e  to 
monitoring,  test  methods  and 
procedares,  recordkeeping,  reporting 
and  compHance  certification. 
Compliance  measures  are  as  important 
as  the  level  of  control  in  eflecting  the 
intended  emission  reductions  in  the 
Federal  standard.  Hence,  under  §63.94 
in  today's  proposal.  State  s  are  required 
to  incorporate  conditions  into  a  permit 
resulting  from  its  program  that  reflect 
compliance  measures  that  are  both  no 
less  stringent  than  and  expressed  in  the 
form  of  the  otherwise  applicable  Federal 
staqdard. 

Cbmplianc»  measures  are  not  always 
expressed  in  terms  of  numerical  limits, 
as  ii  typically  the  case  for  levels  of 
control.  Hence,  there  is  less  latitude  for 
demonstrating  that  one  set  of 
compliance  measures  is  no  less 
stringent  than  another.  Similarly,  there 
is  Utile  latitude  for  demonstrating  that 
an  ailtamative  set  of  compliance 
meajsures  is  expressed  in  the  same  form 
as  atwther.  Thus,  urdike  the  latitude  a 
Slate  has  under  the  rule  replacement 
option  in  §63.93  to  demonstrate  that  an 
alternative  level  of  control  is  no  less 
stringent  than  the  Federal  standard, 
there  is  much  less  latitude  under  §63.94 
for  a  State  to  demonstrate  that 
compliance  measures  not  specifitd  in 
iiio  federal  standard  are,  indeed,  no  less 
«trii^gent  and  expressed  in  the  form  of 
sKe  (pcmpliance  measures  in  the  Federal 
standard. 

Q  fisequently,  under  the  proposed 
■jppiOval  option  in  §63.94.  States  will 
navt  to  incorporate,  into  permits, 
rom  lliance  measures  that  largely  reflect 
the  ( ompUance  measures  speciiied  in 
the  c  therwise  applicable  Federal 
MHniierd.  If  alternative  .sets  of 
com  jiiance  measures  are  specified 
w'thtn  the  Federal  standard,  or  within 
ronfiimitaDt  delegation  manuals,  any  of 
•pacifiBd  alternatives  could  be 
;..i  tparated  into  the  respective  permit 
hy  thJB  State  and  meet  the  criterion 
linder  this  approval  option  that 
compliance  measimis  must  be  no  less 
stringent  and  expressed  in  the  form  of 
the  Federal  standard — if  the  alternative 
incorporated  into  tlie  permit  by  the 
State  corresponded  with  the  respective 
Iwel  of«jntral  in  the  Federal  standard. 
For  example,  a  particular  Federal 


standard  may  spscify  one  set  of 
comtflisnce^nesBcree  if  a  source 
employs  a  carbon  absorber,  but  specify 
another  set  of  compliance  jneasures  if 
the  souroe  employs  a  flare  on  the  same 
affected  souroe.  In  such  an  instance,  the 
set  of  compliance  conditions  that 
correspondtid  appropriately  with  the 
particular  control  device  employed 
should  be  incorporated  into  the  permit. 
Pursuant  to  section  n2(h)(3),  Federal 
design  equipment,  work  performance,  or 
operational  standards  established 
pursuant  to  section  n2(h)  must  provide 
for  alternative  means  of  emission 
limitation  if  an  owner  or  operator 
demonstrates  to  EPA's  satisfaction  a 
reduction  in  emissions  at  l^ast 
equivalent  to  the  reduction  achievHd  by 
the  Federal  standard.  Subpart  A  will 
describe  procedures  for  the 
implementation  of  section  1 12(h)(3)  that 
allows  owners  or  operators  of  sources 
provide  to  the  Administrator  alternative 
means  of  emission  Umitations.  Once 
EPA  determines  that  an  adequate 
demonstration  had  been  made,  as 
prescribed  under  subpart  A  or  in  some 
cases  under  the  respective  Federal 
standard,  the  approved  «quipment  or 
procedures  could  then  be  written  into 
the  permit  tiiider  this  approval  option 
and  h>e  considered  to  be  no  less  stringent 
than,  and  expressed  in  the  form  off.  the 
otherwise  applicable  Federal  standard. 
This  should  afford  additional  flexibility 
for  States  to  employ  this  approval 
option. 

Some  States  may  desire  more 
flexibility  than  this  option  provides. 
States  may  find  that  §  63.94  procedures 
do  not  allow  enough  flexibility  to 
address  design,  equipment  and  work 
practice  standards  or  to  address 
ahemative  compliance  measures  EPA  is 
con.sidering  allowing  a  program 
approval  option  thai  gives  States  an 
opportunity  to  declare  any  State  permit 
conditions  Federally  enforceable  in  lieu 
of  the  othorwi«^  applicable  standards,  if 
the  State  could  demon.strate  the 
resulting  operating  conditions  were  at 
least  as  stringent  as  the  otherwise 
appIicabJe  Federal  requirements.  EPA  is 
not  proposing  this  option  today  because 
of  its  concern  that  sucti  an  option  would 
not  meet  the  statutory  criterion  of 
section  12(1)(5)(A),  which  requires  that 
approved  State  programs  must  contain 
authorities  that  assure  compliance  by  all 
source.s  within  the  Stale  with  each 
applicable  standard,  regulation;  or 
requirement  established  by  the 
Administrator  under  section  112  EPA  is 
also  concerned  with  the  level  of  EPA 
review  that  would  be  required  to  assure 
that  State  implementation  of  such  an 
approved  program  at  least  as  stringent 
as  the  otherwise  applicable  Federal 


requirements.  EFA  is  seeking  comment 
on  such  an  approach. 

The  EPA  is  also  seeking  comment  on 
other  approaches  that  may  provide 
States  with  suffioient  flexihiUty  to 
operate  their  programs  in  lieu  of  Federal 
requirements  where  the  State  program 
could  be  shown  to  be  at  least  as 
stringent.  Such  approaches  would  need 
to  provide  adequate  flexibility  to  the 
States,  satis^'  legal  requirements  to 
substitute  for  the  otherwise  applicable 
Federal  requirements  and  provide 
satisfactory  practical  oversight  by  H^A. 

After  a  State  receives  approval  of  its 
program  under  §63.94.  the  otherwise 
applicable  Federal  standards  would  not 
be  written  into  any  permit  that  was 
issued  or  revised  far  sources  covered  by 
the  State's  program  and  the  otherwise 
applicable  Federal  standards  would  not 
be  enforceable  unless  and  until  such 
time  that  approval  of  the  State  program 
was  withdrawn.  Under  an  approved 
State  program,  permit  conditions 
incorporating  the  Stale  prognmj's 
emission  standards  would  instead  be 
Feilerally  enforceable  p«irmit  conditions. 
The  State  must  commit  to  reopen  the 
permit  of  each  source  to  which  the 
State's  approved  program  applies  if 
approval  is  withdrawn  under  §63.96. 
Such  reopening  must  be  performed 
ar;tMrding  io  the  procedures  of  §  70.7.  * 

EPA  may  review  permits  under  the 
authorities  of  40  CFR  part  70,  including 
as  part  of  program  reviews  prescribed 
later  in  today's  notice  and  proposed 
rule,  to  judge  whether  any  delegated 
authorities  under  this  option  should  be 
withdrawn. 

F.  Accidental  Release  Prevention  (AKP) 
Program 

}.  Program  Background  and 

Applicability 

The  major  emphasis  of  section  112(r) 
of  the  CAA  is  to  address  the  prevention 
of  ctotastmphic  acindents  caused  by  the 
release  of  extremeiy  hazardous 
substances  inlo  the  air.  The  CAA  section 
11 2f!)  requirements  include  a  general 
duty  provision,  the  development  of  a 
list  of  regulated  substances  willi 
thresholds;  a  petition  process  for  adding 
and  deleting  substances;  prevention, 
detet.tion  and  correction  regulations  and 
guidance;  guidance  for  the  use  of  the 
emergency  order  authority;  and  a  study 
cf  release  prevention,  mitigation  and 
response  authorities  under  Federal  law. 
Se<;fion  112(r)  bI.vj  contains 
requirements  fur  the  establishment  of  an 
independent  Chemical  Safety  and 
Hazard  Investigation  Board,  whose 
function  will  bNa  to  investigate 
accidental  releases  and  make 
re(.-ommendations  to  EPA,  OSHA  and 
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States  on  various  changes  that  should  be 
instituted  to  prevent  chemical 
accidents. 

Rules  developed  under  the  provisions 
of  section  112(r)  «vill  be  codified  in  40 
CFR  part  68  and  will  apply  to  stationary 
sources  that  manage  or  store  a  regulated 
substance  at  more  than  the  associated 
threshold  quantity.  The  definition  of 
stationary  source  for  section  112(r)  is 
different  from  the  definition  of 
stationary  source  used  in  all  other 
subsections  of  section  112.  Applicability 
is  not  based  on  emissions  from  the 
source  or  the  chemicals  listed  in  section 
112(b),  consequently  there  will  not  be 
total  overlap  with  the  sources  subject  to 
the  other  section  112  provisions.  A 
major  portion  of  the  40  CFR  part  70 
permitted  sources  will  be  subject  to 
section  112(r).  Conversely,  a  large 
portion  of  sources  subject  to  section 
I12(r)  may  not  be  required  to  receive 
part  70  permits. 

2.  Delegation  and  Approval 

Delegation  of  the  Accidental  Release 
Prevention  (ARP)  program  can  occur  in 
several  ways.  If  a  State  chooses  to 
implement  the  Federal  requirements 
without  changes,  the  ARP  program  can 
be  delegated  at  the  same  time  as  the  40 
CFR  part  70  approval  process,  provided 
tha(  the  requirements  of  §  63.95  are  met 
in  the  State's  submission.  This 
delegation  can  occur  even  if  an  agency 
in  the  State  other  than  the  air  pollution 
control  agency  has  been  given  the 
responsibility  for  administering  section 
112(r). 

Alternatively,  if  a  State  chooses  to 
administer  an  ARP  program  that  is 
different  but  at  least  as  stringent  as  the 
Federal  program,  the  options  outlined  in 
§63.92  or  §63.93  provide  for  approval 
of  State  ARP  rules. 

The  State  may  submit  a  State  ARP 
rule  for  approval  any  time  after  the 
promulgation  of  today's  proposed  rule. 
The  State  may  not,  however,  receive 
delegation  for  the  ARP  program  prior  to 
promulgation  of  the  list  of  regulated 
substances  and  risk  management 
program  rule(s)  pursuant  to  section 
112(r). 

3.  State  Program  Specific  Requirements 

(a)  A  State  wishing  to  obtain  approval 
of  an  ARP  rule  under  section  112(1) 
must  submit  to  EPA: 

(i)  Copies  of  the  enabling  legislation 
and  regulations  that  provide  the 
authority  for  the  State  to  administer  the 
Accidental  Release  Prevention  program; 

(ii)  Information  that  documents  that 
adeouate  resources  are  available  to 
implement  and  enforce  the  provisions  of 
the  ARP  program: 


(iii)  An  expeditious  bsplementation 
schedule  that  indicates  the  time  frames 
within  which  the  State  plans  to 
administer  the  program; 

(iv)  A  description  of  the  State  program 
that  outlines  how  the  State  would: 
Register  the  subject  sources  in  their 
State;  receive  and  screen  the  risk 
management  plans  (RMPs);  provide 
technical  assistance  to  subject  sources; 
ensure  adequate  compliance  and 
enforcement  including  a  risk 
management  plan  auditing  strategy;  and 
provide  coordination  mechanisms  the 
State  will  use  with  the  Chemical  Safety 
and  Hazard  Investigation  Board,  the 
State  Emergency  Response  Commission, 
and  the  Local  Emergency  Planning 
Committee.  In  addition,  the  State  may 
optionally  outline  those  mechanisms 
which  will  be  used  to  coordinate  with 
the  40  CFR  part  70  permitting  program, 
if  the  ARP  program  is  not  implemented 
through  the  agency  implementing  the 
part  70  program.  States  may  also 
describe  the  interaction  of  the  ARP 
program  with  the  Chemical  Process 
Safety  Management  standards 
promulgated  by  the  Occupational  Safety 
and  Health  Administration. 

(b)  Any  delegation  of  the  ARP 
program  requires  the  State  program  to 
contain  a  set  of  core  elements  that 
would  ensure  compliance  with 
applicable  section  112(r)  requirements 
by  all  subject  sources.  This 
interpretation  is  consistent  with  the 
requirements  in  section  112(I)(5)(A)  that 
requires  an  approved  State  program  to 
contain  "the  authorities  to  assure 
compliance  by  all  sources  within  the 
State  with  each  applicable  standard, 
regulation  or  requirement  established  by 
EPA  under  this  section."  The  language 
in  §63.95  sets  out  the  core  requirements 
for  an  approvable  State  ARP  program. 

The  Agency  believes  that  the  ARP 
program  cannot  be  subdivided  into 
various  components  based  on  a  certain 
set  of  chemicals  or  industry. 
Subdivision  of  the  program  by  chemical 
or  by  industry'  would  promote  confusion 
for  industry  and  inhibit  the  integration 
of  the  ARP  program  into  State  program 
activities. 

In  terms  of  partial  delegation  of  the 
ARP  program  by  geographic  area, 
today's  proposed  rule  remains 
consistent  with  the  requirement  of  the 
40  CFR  part  70  permit  program  that 
allows  partial  delegation  to  local 
agencies,  provided  that  the  entire  area  of 
the  State  is  covered  by  a  program.  It  is 
desirable  for  the  State  officials  to  work 
closely  with  local  officials  to  achieve 
implementation  of  the  ARP  program, 
particularly  the  Local  Emergency 
Planning  Committees  (LEPCs).  However, 
the  State  would  retain  the  overall 


responsibility  for  compliance  unless 
local  officials  choose,  in  consultation 
with  the  State,  to  assume  specific  ARP 
responsibilities  for  particular  areas. 

u'A  is  soliciting  comment  on  whether 
the  State  should  be  delegated  authority 
to  develop  its  own  petition  process  for 
listing  and  delisting  substances  from 
regulation  under  the  ARP  program  and 
whether  such  delegation  would  be 
lawful.  State  programs  must  maintain  a 
list  of  substances  with  thresholds  which 
are  at  a  minimum  at  least  as  stringent  as 
the  Federal  rules  in  40  CFR  part  68.  The 
statutory  language  in  section  112(r) 
contains  several  other  provisions  that  a 
State  may  wish  to  incorporate  into  its 
program.  These  provisions  include  a 
general  duty  requirement  and 
emergency  order  authority. 

G.  Program  Review  and  Withdrawal  of 
Approval 

(a)  Program  Review.  In  order  to  ensure 
continuing  compliance  with  the 
requirements  of  the  CAA  regarding 
approved  State  rules  or  programs,  EPA 
is  proposing  review  and  evaluation  of-a 
State's  approved  rule  or  program.  The 
objective  of  this  review  process  is  to 
maintain  effective  State  rules  and 
programs  and  to  assist  States  in 
identifying  and  correcting  any 
inadequacies  as  early  as  possible  so  that 
the  State  may  fulfill  the  regulatory  goals 
of  section  112. 

Review  is  necessary  in  order  to  assure 
that  a  State  is  continuing  to  implement 
and  enforce  its  approved  rule  or 
program,  that  its  resources  remain 
adequate  to  perform  its  tasks  effectively 
without  administrative  backlogs,  and 
that  its  legal  authorities  have  been 
amended  in  accordance  with  any 
changes  in  Federal  law  that  would 
require  corresponding  changes  in  State 
law.  Periodic  review  of  the  State's 
implementation  schedule  is  also 
necessary  to  ensure  that  recently 
promulgated  requirements  are  included 
in  the  State's  implementation  schedule 
and  to  reflect  the  period  of  time 
expected  for  EPA's  promulgation  of 
MACT  standards  and  other 
requirements. 

Under  the  proposed  review  process,  if 
EPA  determines  that  a  State  is  not 
adequately  implementing  or  enforcing 
its  approved  rule  or  program  according 
to  specified  criteria,  EPA  would  notify 
the  State  of  corrective  action  that  the 
State  must  take  in  order  to  maintain  the 
rules  or  program's  status.  If  the  State 
does  not  act  adequately  to  correct  the 
deficiencies  identified  by  EPA,  EPA 
would  notify  the  State  in  writing  the 
reasons  that  it  intends  to  withdraw 
approval,  and  a  public  hearing  would  be 
held. 
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Th«  ^aqpoM  of  the  ^Uk  iMoaqg  is 
to  provide  aa  q>pottuirityigr.thepumc 
to  cofnmaat  en  S'A'a  propoMd 
delaoBkMtictB  lk«t  Ibe  At«te'sT«le  or 
program  kinadequatB.  As  «MBu)t  «f 
puUicioomiDeBt  jiTMOAted  ibHwi^  <itifi 
proceei.  other  QOTMCtwe  actioa  the  .State 
noust  tekeor  £PA  juay  Meatify-diffanikt 
methods  AfcoDectingiaadequaoiae.  The 
EPA  vrafuld  then«Uow  90  dqrsin  which 
the  State  isay  conaot  <tfw  ikbntified 
defideacies.  Siihaaqnont  to  a  ^hlk: 
hearing.  EPA  may  praUhit  a  State  ^OB 
impkmaDtii^  andenfasok^  a  State 
program  in  lieu  of  future  Federal 
emission  standards. 

If  the  State  doea  ihA  comot 
deficiemaes  within  <the  praeciibed  Ainw 
period,  EPA  would  £onnatly  withdraw 
approval  -of  the  State  Tub  «r  pragmm. 
This  withdraiMal  of 'af]|»fovail  is  requised 
under  section  112(1U£4. 

la  addition,  compliance  dates  for 
sources  may  vary  (^pending  on  <a 
variety  of  faoten.  The  reguktory 
schedule  for  proroulgatioB  of  section 
112  standards  is-statiUarily  mandfltnd 
and  has  been  proposed  ior  particular 
soucoB categories  (section  112(e>]  S.7FR 
44147  (1992).  Existing  sources  may  have 
up  to  3  years  to  cen^l^  with  MACT  or 
GenenHy  Available  Control  Technolo^ 
(GACT)  standards  (section  ia4i)(8)(A)J: 
certain  new  or  reconstructed  sources 
may  have  an  additional  3  years  to 
comply  aiier  promulgation  of  a  MACT 
standard  [section  112i[iK2)L«xisting 
sources  that  make  voluntaiy 
coonnitments  of  emissions  reductions 
may  have  an  additional  6  years  to 
comply  (section  ll2(i){5M;  existing 
sources  that  install  Best  Achievabte 
Control  Technology  CBACT)  or  Lowest 
Achievable  Emission  Raite  (LA£R)  may 
have  5  years  from  installation  to  comply 
with  MACT  (section  112UU6)1;  certain 
new  or  reconstructed  sources  may  hakre 
10  years  after  the  date  of  construction  is 
commenced  to  comply  with  residual 
risk  standards  (section  112(i)(7)j; 
sources  that  would  have  been  subject  to 
MACT  standards  that  are  not 
promulgated  on  schedule  have  18 
months  afler  the  scheduled 
promulgation  date  to  submit  joermit 
applications  to  establish  "equivalent 
emission  limitations"  (section  112(j)(2)l; 
sources  subject  to  accidental  release 
requirements  have  3  years  to  comply 
(secUon  112(r)(7){B)(i)].  The  complex 
nature  and  prospective  application  of 
scheduling  requirements  necessitates 
EPA  review  of  a  State's  implementation 
schedule. 

For  review.,  the  State  must 
demonstrate  fhtft  its  approved  State 
rules  or  program  as  applied  to 
individual  sources  are  no  lessstriqgent 
than  the  corresponding  Tederal  rules 


would  be  if  4hqr  were  q9>hed  to  those 
sources.  Thii  danMinstietitm  it 
necasaary  to  ensuM  that  State  nilas  ar 
progMra  oe  Applied  over  IJBM  an  jtt  iea<t 
as  stringent  as  the Fadenl  rules.  This 
stringeiu^r  taat  is  raouired  hv  eaotioa 
112(l)(l).  ^ 

In  Older  io  ^pell  out  the  details  <J 
implementation  xif  State  rules  or 
programs,  EPA  and  the  State  may  enter 
into  a  memoiandun  of  imrf«»r««anftii|g 
Such  a  memorandum  of  understanding 
may  nrovide  lor  peiiodic  jevie w  by  EPA 
which  may  include  review  of 
compliancB  with  Ifae  State  fsogiam  as 
approved. 

Several  other  Clean  Air  Act  programs, 
Including  40  CFR  part  70  permit 
pvograms,  ocnttadn  'provieiom  Jbr  9^ 
review  irf«St«to%  activities.  1%e  BPA 
enaaungescaoMhBation  among  <theae 
review  processes  to  the  extent  possible 
in  flrder  ta  simpUfy  administration  and 
decrease  the  buideo  ed  review  and 
evaluation  on  both  &e  Agency  and  the 
State.  Goordination  wall  save  lesonroes 
and  wiU  fastanoDnsistency  ssnong  the 
dinannt  programs.  The  Agem^  Bolictts 
conmient  on  posable  ooordinatian 
strategies. 

The  EPA  may  initiate  a  revtienv  at  any 
time.  If.  at  any  time,  EPA  detennines 
that  the  State's  implementation  or 
enforcement  is  not  adequate  according 
to  thecnteriain  §«3.96,£PA  may.d)en 
initiate  the  withdrawal  process. 
Nevertheless,  it  is  EPA's  intention  to 
encourage  states  to 'correct  any 
deficiencies  and  to  work  with  the  States 
to  accomplish  the  objective  of 
maintaining  adequate  programs  rather 
than  to  withdraw  approval. 

(bj  Withdrawal  oIApproval.  When 
EPA  requests  iofonnation  in  order  to 
review  the  adequacy  of  the 
implementation  and  enforcement  of  a 
State's  approved  program  and  evaluates 
that  information  according  to  the 
criteria  .speciCed  in  §  63.96(b)(3),  EPA 
may  find  that  the  State's  program  is 
inadequate.  In  that  case,  EPA  would 
inform  the  State  in  WTiling  of  its 
determination  and  would  inform  the 
State  of  the  reasons  ior  its 
determination.  The  EPA  may  determine 
that  a  State's  pngram  is  inadequate  on 
the  basis  of  inadequacy  of  authorities 
that  will  assure  compliance  with 
standards  established  by  EPA,  of 
inadequai^  of  implementation  authority 
or  resources,  on  the  basis  that 
implementation  or  compliance  dates  are 
insufEciently  expeditious,  on  the  basis 
that  EPA  behevesihat  the 
implementation  and  enforcement  of  the 
State  rule  or  program  is  less  stringent 
than  the  requirements  (hat  would  result 
h'om  the  otherwise  applicable  Federal 
rules,  or  on  the  basis  that  the  State's  rule 


or  prqgBani  is  sot  odienwiae  baiqg 
administosed  mAmUonmdiu 
arnotdawi  <«iiih  <tfae  criteria  ^Mcbon 
lUtfKsi 

A  State  aeiofonnadhy  B^AjBaatteke 
acMoo  sufficieni  to  coooct  (he 
deficiencies  identified  i>y  S>A.  If  the 
State  tokos  Aocemolive  action  or  if  (he 
Stated  coBMcti«e.aa(ion  lis  inadequate. 
EPA  would  notify  the  State  that  EPA 
inteiMls  to  Mdthdssw  .approval  4t!  tho 
progiHBL  The  EPA  would  then  publish 
a  notice  for  a  public  hearing  to  be  held 
no  seaaer  than  ao  days  iron  (he  4tetetrf 
pubhcation  cdTlhe  notioe  in  osdar  to 
provide  an  onportuai^for  intaiaated 
members  of  me  public  to  comment  on 
EPA's  fvopeaed  ckacisioc  to  withdssw 
approvd  of  the,State  program.  If  flPA 
determines  sJtor  the  puhkc  hsaringithat 
the  State  is  Jiet  adoquataly 
admiaisteFing  and  enfoncing  ite 
program.  EPA  must  notify  ibe  State,  if 
the  State  does  not  take  action  within  HO 
days  that  will  assure  cao^piionca,  SPA 
must  withdraw  approval. 

These  procedures «ie  reqoiredhy 
section  112U)(£)  of  t(he  Act  that  providas 
for  written  notioe  to  the  Stata.a  public 
heanir^g.  a  90  day  opportunity  to  coaad 
identified  problems  and  mhmr 
procedures.  Periodic  nview.os  weD  es 
discretionary  review,  by  EPA  m^  result 
in  a  determination  that  a  State  is  not 
adequately  implementing  or  enioKcirig 
its  program,  if  this  occurs,  the  statute 
requires  that  the  Stale  must  be  notified 
and  given  an  opportunity  tooosrect  any 
deficiencies.  EPA  must  specifically 
identify  the  deficiencies  arul  actions  to 
be  taken  by  the  State  that  will  correct 
the  deficiencies,  and  the  State  must  be 
allowed  at  least  904ays  to  correct  the 
deficieitcios.  In  addition,  the  public 
mustbefiven  an  opportunity  to  protvide 
comments  to  EPA  before  EPA's 
determination  has  b«en  finalized  .Not 
until  after  the  public  hearing  is  held 
may  EPA  fin^y  .determine  that  it  shall 
withdraw  approval. 

Once  the  required  procedures  have 
been  followed,  if  EPA  determines  that 
the  State  is  not  adequately 
implementing  and  enforcing  its 
program,  EPA  must  withdraw  approval. 
This  israquh-ed  by  section  n2(l)(6)  of 
the  Act. 

Partial  Withdrawal.  Qmsistant  with 
EPA's  ability  to  approve  State  rules  and 
programs  in  installments  responsive  to 
periodic  promulgation  of  Federal 
standards  and  requiremenU,  £PA  may 
confine  withdrawal -actions  to  portions 
of  a  State  program.  This  provides 
flexibility  and  contributes  to  a  more 
workable  program  by  allowing  (hose 
portions  of  a  .State's  program  that  are 
functioning  adequately  to  proceed 
without  disruption,  while  those 
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portions  that  are  not  being  adequately 
implemented  or  enforced  may  be 
withdrawn  from  the  approved  program. 
When  this  occurs,  sources  subject  to  the 
requirements  of  the  withdrawn  portion 
of  the  State's  program  would  be  subject 
to  the  underlying  Federal  standard 
according  to  a  compliance  schedule 
published  by  EPA,  while  sources  subject 
only  to  requirements  of  the  portions  of 
the  State  program  not  withdrawn  would 
remain  subject  to  the  still  approved 
State  requirements. 

The  EPA  may  withdraw  approval  for 
individual  State  standards  that 
correspond  to  Federal  standards  under 
section  112  (d).  (f)  or  (h).  or  (r)  as 
specified  in  §63.95.  In  addition,  EPA 
may  withdraw  approval  of  rules  that 
correspond  to  Federal  rules  under 
section  112  (g),  (i),  or  (j).  EPA  solicits 
comment  on  whether  such  programs 
should  be  treated  as  integrated  complete 
programs  or  whether  they  might  be 
treated  as  programs  with  separable 
elements  for  purposes  of  approval  or 
withdrawal  of  approval. 

Effect  of  Withdrawal  on  40  CFB  Part 
70  Permits  and  Other  Permits.  Upon 
withdrawal  of  approval  of  a  State  rule 
or  program,  those  approved  State 
requirements  are  no  longer  the 
applicable  requirements  under  40  CFR 
part  70.  When  withdrawal  of  approval 
occurs,  the  State  must  institute 
proceedings  to  reopen  any  40  CFR  part 
70  permits  affected  by  the  approval  that 
has  been  withdrawn  and  revise  the 
permit  to  delete  the  State  standard  or 
requirement  as  the  applicable 
requirement  and  reinstate  the 
underlying  Federal  standard  or 
requirement  as  the  applicable 
requirement  with  which  the  source 
must  comply.  Upon  withdrawal  EPA 
will  publish  a  reasonable  compliance 
schedule  for  the  source  to  meet  the 
requirements  of  the  reinstated  Federal 
standard.  The  Agency  solicits  comments 
on  the  likelihood  of  withdrawal  related 
changes  in  control  technology  and  other 
aspects  of  the  effect  on  sources  of 
withdrawal  of  portions  of  a  State's 
program. 

Other  Provisions.  If  EPA  withdraws 
approval  for  only  a  portion  of  a  State 
program,  the  portions  of  the  program  for 
which  approval  has  not  been  withdrawn 
would  remain  approved  and  in  effect. 

If  EPA  withdraws  approval  of  a  State 
rule  or  program  or  portion  of  a  program, 
the  State  may  apply  for  renewed 
approval  as  long  as  it  has  corrected  the 
deficiencies  for  which  EPA  withdrew 
approval  initially. 

A  State  may  voluntarily  withdraw  its 
rule  or  program  as  an  approved 
program.  In  order  to  do  this,  the  State 
must  inform  EPA  of  its  intention  and 


must  provide  public  notice  and 
opportunity  to  comment  on  the 
withdrawal.  The  withdrawal  may  not 
take  effect  until  180  days  after  the  State 
notifies  EPA.  in  order  to  provide 
sufficient  time  for  EPA  to  assume 
implementation  and  enforcement 
responsibilities  as  necessary.  If  a  State 
has  an  approved  part  70  program,  the 
State  must  assume  responsibility  for 
implementing  and  enforcing  the 
otherwise  applicable  Federal  rule  once 
the  approved  State  rule  is  withdrawn. 

TV.  Administrative  Requirements 

A.  Coordination  With  Other  Clean  Air 
Act  Requirements 

Operating  Permit  Program.  Under  title 
V  of  the  Clean  Air  Act  as  amended  in 
1990,  all  HAP-emitting  sources  will  be 
required  to  obtain  an  operating  permit. 
As  discussed  in  the  rule  establishing  the 
operating  permit  program  published  on 
July  21.  1992  (57  FR  32251).  this  new 
permit  program  would  include  in  a 
single  document  all  of  the  emission 
limits,  monitoring,  recordkeeping,  and 
reporting  requirements  that  pertain  to  a 
single  source.  The  permit  will  contain 
federally  enforceable  conditions  with 
which  the  source  must  comply.  Once  a 
State's  permit  program  has  been 
approved,  each  affected  source  within 
that  State  must  apply  for  and  obtain  an 
operating  permit.  If  the  State  does  not 
have  an  approved  permitting  program,  a 
submittal  must  be  made  to  the  Regional 
Office. 

B.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA  is 
required  to  judge  whether  a  regulation 
is  a  "major  rule"  and  therefore  subject 
to  the  requirements  of  a  regulatory 
impact  analysis  (RIA).  The  EPA  has 
determined  that  this  regulation  would 
result  in  none  of  the  adverse  economic 
effects  set  forth  in  section  1  of  the  Order 
as  grounds  for  finding  a  regulation  to  be 
a  "major  rule".  The  impact  of  this 
regulation  is  not  major  because:  (1)  The 
national  annualized  compliance  costs, 
including  capital  charges  resulting  from 
the  standards,  total  less  than  $100 
million;  and  (2)  The  standards  do  not 
cause  significant  adverse  effects  on 
domestic  competition,  employment, 
investment,  productivity,  innovation,  or 
competition  in  foreign  markets.  Since 
the  submission  of  a  section  112(1) 
program  is  not  compulsory  under  the 
Act.  the  costs  of  this  rule  will  be  borne 
only  by  those  States  and  other  air 
pollution  control  agencies  which 
voluntarily  develop  and  submit  a 
section  112(1)  program  or  take  other 
approved  actions  under  section  112(1). 
The  EPA  has,  therefore,  concluded  that 


this  regulation  is  not  a  "major  rule" 
under  Executive  Order  12291. 

This  proposed  rulemaking  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  &t)m  OMB  to  EPA 
and  any  written  EPA  response  to  any  of 
those  comments  will  be  included  in  the 
docket  listed  at  the  beginning  of  today's 
notice  under  ADDRESSES.  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  Docket  Section,  which  is 
listed  in  the  ADDRESSES  section  of  this 
preamble. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  Federal 
agencies  must  obtain  OMB  clearance  for 
collection  of  information  from  ten  (10) 
or  more  non-Federal  respondents. 
Under  this  proposed  rule,  each  State  or 
other  air  pollution  control  agency  which 
elects  to  develop  a  section  112(1) 
program,  or  to  take  any  other  approved 
actions  under  section  112(1),  shall  be 
required  to  submit  to  the  Administrator 
a  program,  written  findings,  schedules, 
plans,  statements,  and/or  other 
documentation  required  for  approval  of 
the  submitted  program  or  action.  The 
effect  of  this  rule  is  to  subject  those 
States  and  other  air  pollution  control 
agencies  utilizing  section  112(1)  to  the 
informational  requirements  of  this  rule 
in  order  to  assure  that  the  requirements 
of  a  112(1)  program  or  approved  action 
have  been  met  under  section  112(l)(5)  of 
the  Act.  These  statutory  requirements 
for  approval  give  rise  to  the 
informational  requirements  of  this  rule. 

The  information  collection 
requirements  of  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (OMB  No. 
1643.01)  and  a  copy  may  be  obtained 
from  Sandy  Farmer,  Information  Policy 
Branch  (PM-223Y).  U.S.  EPA.  401  M 
Street.  SW..  Washington.  IX:  20460,  or 
by  calling  (202)  260-2740. 

The  burden  to  States  and  other  air 
pollution  control  agencies  for  the 
collection  of  information  under  this  rule 
for  the  first  year  is  estimated  to  be  a 
maximum  of  1901  hours  per  State  or 
agency.  This  estimate  includes  time  for 
rule  interpretation,  analysis  and/or 
revision  of  state  or  local  legislative 
authority,  development  of  a  program 
and  schedule  of  implementation,  as  well 
as  demonstrations  of  adequate 
resources,  compliance  and  enforcement. 
Since  most  of  these  requirements  are  not 
recurring,  the  burden  will  decrease 
significantly  in  subsequent  years. 
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Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief,  Information  Policy  Branch  (PM- 
223Y),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington, 
DC  20460;  and  to  the  OfBce  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  marked 
TAttention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

f  Regulatory  Flexibility  Act 
Under  the  Regulatory  Flexibility  Act. 
whenever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Register,  it  must,  except  under  certain 
circumstances,  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
(|.e.,  small  businesses,  organizations, 
and  governmental  Jurisdictions).  That 
analysis  is  not  necessary,  however,  if  an 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA  believes  that  there  will  be  no 
impact  on  any  small  entities  as  a  resuh 
of  the  promulgation  of  this  rule  since  all 
the  entities  which  would  have  the 
authority  to  accept  partial  or  complete 
delegation  of  the  Administrator  luider 
section  112(1)  of  the  Act  are  States  and 
other  governmental  jurisdictions  whose 
populations  exceed  50,000  persons. 
With  no  impacts  expected  on  entities 
whose  populations  are  less  than  50,000. 
a  RFA  is  not  required  by  law.  What 
follows  is  the  certification  of  the 
Administrator  that  an  RFA  is  not 
required  with  the  promulgation  of  this 
rule.  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EJ  Beview 

iThis  regulation  will  be  reviewed  9 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  including  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability,  and 
result  of  Section  112  standards  review. 

List  of  Subjects  in  40  CFR  Part  63 

Administrative  practices  and 
procedures,  Air  pollution  control, 
Hazardous  substances. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 


Dated:  April  30, 1993. 
lonathui  Z.  Cannon, 

Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amendml  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  Section  112  of  the  Qean  Air  Act 
as  amended  (42  U.S.C.  7401-7671q). 

2.  It  is  proposed  that  part  63  be 
amended  by  adding  subpart  E  to  read  as 
follows: 

Subpart  E— Approval  of  SUte  Programs  and 
Delegation  of  Federal  Authorities 

Sec. 

63.90  Program  overview. 

63.91  Criteria  common  to  all  approval 
options. 

63.92  Approval  of  a  State  rule  that  adjusts 
a  section  112  rule. 

63.93  Approval  of  a  State  rule  that 
substitutes  for  a  section  112  rule. 

63.94  Approval  of  a  State  program  that 
substitutes  for  section  112  emission 
standards. 

63.95  Additional  approval  criteria  for  a 
State  rule  that  adjusts  or  substitutes  for 
the  Federal  accidental  release  prevention 
program. 

63 .  96    Review  and  withdrawal  of  authority. 
63.97    OMB  Control  Number. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

f  63.90    Program  ovarview. 

The  regulations  in  this  subpart 
establish  procedures  consistent  with 
section  112(1)  of  the  Clean  Air  Act  (Act) 
(42  U.S.C.  7401-7671q).  This  subpart 
establishes  procedures  for  the  approval 
of  State  rules  or  programs  to  be 
implemented  and  enforced  in  place  of 
certain  otherwise  applicable  section  112 
Federal  rules,  emission  standards  or 
requirements  (including  section  112 
rules  promulgated  under  the  authority 
of  the  Act  prior  to  the  1990  amendments 
to  the  Act).  Authority  to  implement  and 
enforce  section  112  Federal  rules  as 
promulgated  without  changes  need  not 
be  delegated  under  procedures 
established  in  this  subpart.  This  subpart 
also  establishes  procedures  for  the 
review  and  withdrawal  of  section  112 
implementation  and  enforcement 
authorities  delegated  through  a  section 
112(1)  approval. 

(a)  Definitions.  The  following 
definitions  apply  to  this  subpart.  Except 
as  specifically  provided  in  this  section, 


terms  used  in  this  subpart  retain  the 
meaning  accorded  to  them  in  Subpart  A 
of  this  part  and  under  the  applicable 
requirements  of  the  Act. 

Affected  source  means:  (1)  Any 
source  so  defined  under  subpart  A;  or 
(2)  For  purposes  of  §  63.95.  any 
stationary  source  so  defined  under  40 
CFR  part  68. 

Applicability  means  the  set  of  all 
emission  points  within  all  affected 
sources  subject  to  a  specific  section  112 
rule. 

Approval  means  a  determination  by 
the  Administrator  that  a  State  rule  or 
program  meets  the  criteria  of  §  63.91 
and  the  additional  criteria  of  either 
§  63.92,  §  63.93  or  §  63.94.  For 
accidental  release  prevention  programs, 
the  criteria  of  §  63.95  must  also  be  met. 

Compliance  and  enforcement 
measures  means  requirements  within  a 
rule  or  program  relating  to  compliance 
and  enforcement,  including  but  not 
necessarily  limited  to  monitoring,  test 
methods  and  procedures, 
recordkeeping,  reporting,  compliance 
certification,  inspection,  entry,  sampling 
or  accident  prevention  oversight. 

Level  of  control  means  the  o^ree  to 
which  a  rule  or  program  requires  a 
source  to  limit  emissions  or  to  employ 
design,  equipment,  work  practice, 
operational,  accident  prevention  or 
other  requirements  or  techniques 
(including  a  prohibition  of  emissions) 
for  each  hazardous  air  pollutant  or  for 
each  substance  regulated  under  40  CFR 
part  68. 

Local  agency  means  a  local  air 
pollution  control  agency  or.  for  the 
purposes  of  §  63.95,  any  local  agency  or 
entity  having  responsibility  for  planning 
for  or  responding  to  accidental  releases 
which  may  occur  at  a  source  regulated 
under  section  112(r). 

Program  means  a  collection  of  State 
statutes,  rules  or  other  requirements 
which  hmits  or  will  Umit  the  emissions 
of  hazardous  air  pollutants  from  affected 
sources. 

Stringent  or  stringency  means  the 
degree  of  rigor,  strictness  or  severity  a 
statute,  rule,  emission  standard  or 
requirement  imposes  on  an  affected 
source  as  measured  by  the  quantity  of 
emissions,  or  as  measured  by 
parameters  relating  to  rule  applicability 
and  level  of  control  and  compliance  and 
enforcement,  or  as  otherwise 
determined  by  the  Administrator. 

(b)  Local  agency  coordination  with 
state  and  territorial  agencies.  Local 
agencies  submitting  a  rule  or  program 
for  approval  under  this  subpart  shall 
consult  with  the  relevant  State  or 
Territorial  agency  prior  to  making  a 
request  for  approval  to  the 
Administrator.  A  State  or  Territorial 
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agency  may  aubinit  requests  for 
approval  on  behalf  of  a  local  agency 
after  cxinsulting  with  that  local  agency. 

(c)  Authorities  retained  by  the 
Administrator,  (t)  The  following 
authorities  will  be  retained  by  the 
Administrator  and  will  not  be  delegated: 

(i)  The  axithority  to  add  or  delete 
pollutants  from  the  list  of  hazardous  air 
pollutants  established  under  section 
112(b); 

(ii)  The  authority  to  add  or  delete 
substances  from  the  list  of  substances 
established  under  section  112(r): 

(iii)  The  authority  to  delete  source 
categories  from  the  Federal  source 
category  list  established  under  section 
112(c)(1)  or  to  Bubcategorize  categories 
on  the  Federal  source  category  list  after 
proposal  of  a  relevant  emission 
standard; 

(iv)  The  authority  to  revise  the  source 
category  schedule  established  under 
section  112(e)  by  moving  a  source 
category  to  a  later  date  for  promulgation; 

(v)  Any  other  authorities  determined 
to  be  nondelegable  by  the 
Administrator. 

(2)  Nothing  in  this  subpart  shall 
prohibit  the  Administrator  from 
enforcing  any  applicable  rule,  emission 
standard  or  requirement  established 
under  section  112. 

(3)  Nothing  in  this  subpart  shall  affect 
the  authorities  and  obligations  of  the 
Administrator  or  the  State  under  Title  V 
of  the  Act 

f  63  J1    Criteria  common  to  all  approval 
options. 

(a)  Approval  process.  To  obtain 
approval  of  a  rule  or  program  under  this 
subpart,  the  criteria  of  this  section  and 
the  criteria  of  either  §  63.92,  §  63.93  or 
§  63.94  must  be  met  For  the  accidental 
release  prevention  program,  the  criteria 
of  §  63.9S  must  also  be  met. 

(1)  Upon  receipt  of  a  request  for 
approval.  EPA  will  review  the  request 
for  approval  and  notify  the  State  within 
30  days  of  receipt  whether  the  request 
for  approval  is  complete  according  to 
the  criteria  in  this  nibpart  If  a  request 
for  approval  is  found  to  be  incomplete, 
the  Administrator  will  so  notify  the 
State  and  will  specify  the  deficient 
elements  of  the  State's  request. 

(2)  Within  180  days  of  receiving  a 
complete  request  for  approval,  the 
Administrator  will  either  approve  or 
disapprove  the  State  rule  or  program. 

(3)  If  the  Administrator  finds  that:  any 
of  the  criteria  of  this  section  are  not  met; 
or  any  of  the  criteria  of  either  $  63.92, 

§  63.93  or  §  63.B4  under  which  the 
request  for  approval  was  made  are  not 
met;  or  the  State  rule  or  program  is  not 
likely  to  satisfy  the  objectives  of  the  Act 
in  whole  or  in  part,  the  Administrator 


will  disapprove  the  State  rule  or 
program.  If  a  State  rule  or  program  is 
disapproved,  the  Administrator  will 
notify  the  State  of  any  revisions  or 
additions  necessary  to  obtain  approval. 
Any  resubmittal  by  a  State  of  a  request 
for  approval  will  be  considered  a  new 
reouest  under  this  subpart. 

(4)  If  the  Administrator  finds  that:  all 
of  the  criteria  of  this  section  are  met; 
and  all  of  the  criteria  of  either  §  63.92. 
§  63.93  or  §  63.94  are  met,  and  unless 
the  Administrator  finds  that  the  State 
rule  or  program  is  not  likely  to  satisfy 
the  objectives  of  the  Act  in  whole  or  in 
part,  the  Administrator  will  approve  the 
State  rule  or  program  and  thereby 
delegate  authority  to  implement  and 
enforce  the  approved  rule  or  program  in 
lieu  of  the  otherwise  applicable  Federal 
rules,  emission  standards  or 
requirements.  When  a  State  rule  or 
program  is  approved  by  the 
Administrator  under  this  subpart. 
operating  permit  conditions  resulting 
from  any  otherwise  applicable  Federal 
section  112  rules,  emission  standards  or 
requirements  will  not  be  expressed  in 
the  State's  40  CFR  part  70  permits  or 
otherwise  implemented  or  enforced  by 
the  State  or  by  EPA  unless  and  imtil 
authority  to  enforce  the  approved  State 
rule  or  program  is  withdrawn  from  the 
State  under  §63.96.  The  approved  State 
rule  or  program  shall  be  Federally 
enforceable  from  the  date  of  publication 
of  approval.  Operating  permits  for 
sources  subject  to  an  approved  rule  or 
program  shall  contain  language  stating 
that  in  the  event  approval  is  withdrawn 
under  §63.96.  all  otherwise  applicable 
Federal  rules  and  requirements  shall  be 
enforceable  in  accordance  with  the 
compliance  schedule  established  in  the 
withdrawal  notice  and  that  the  relevant 
40  CFR  part  70  permits  shall  be  revised 
according  to  the  provisions  of  §  70.7(g) 
of  this  chapter. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  subpart  shall 
meet  all  section  112(1)  approval  criteria 
specified  by  the  otherwise  applicable 
Federal  rule,  emission  standard  or 
requirements  and  ail  of  the  approval 
criteria  of  this  section.  The  State  shall 
provide  the  Administrator  with: 

(1)  A  written  finding  by  the  State 
Attorney  General  (or  for  a  local  agency, 
the  General  Counsel  with  full  authority 
to  represent  the  local  agency)  that  the 
State  has  the  necessary  legal  authority  to 
implement  and  to  enforce  the  State  rule 
or  program  upon  approval  and  to  assure 
compliance  by  all  sources  within  the 
State  with  eech  applicable  section  112 
rule,  emission  standard  or  requirement. 

(2)  A  copy  of  State  statutes, 
regulations  and  other  requirements  that 
contain  the  appropriate  provisions 


granting  authority  to  implement  and 
enforce  the  State  rule  or  program  upon 
approval; 

(3)  A  demonstration  that  the  State  has 
adequate  resources  to  implement  and 
enforce  all  aspects  of  the  rule  or 
program  upon  approval: 

(4)  A  schedule  demonstrating 
expeditious  State  implementation  of  the 
rule  or  program  upon  approval; 

(5)  A  plan  that  assures  expeditious 
compliance  by  all  so\irces  subject  to  the 
rule  or  program  upon  approval; 

(6)  A  demonstration  of  State 
procedures  that  assure  adequate 
enforcement  of  the  rule  or  program 
upon  approval.  At  a  minimum  the  State 
rule  or  program  compliance  and 
enforcement  measures  must  meet  the 
following  requirements. 

(i)  The  State  shall  have  enforcement 
authorities  that  include  those  described 
in  40  CFR  70.11. 

(ii)  If  a  State  delegates  authorities  to 
a  local  agency,  the  State  must  retain 
enforcement  authorities  unless  the  local 
agency  has  authorities  that  include 
those  described  in  40  CFR  70.11. 

(iii)  The  State  shall  have  authority  to 
request  information  from  regulated 
sources  regarding  their  compliance 
status. 

(iv)  The  State  shall  have  authority  to 
inspect  sources  and  any  records 
required  to  determine  a  source's 
compliance  status. 

(c)  Revisions.  Within  90  days  of  any 
State  amendment,  repeal  or  revision  of 
any  State  authorities  supporting  an 
approval  under  this  subpart,  a  State 
must  provide  the  Administrator  with  a 
copy  of  the  revised  authorities  and 
either: 

(1)  Provide  the  Administrator  with  a 
written  finding  by  the  State  Attorney 
General  (or  for  a  local  agency,  the 
General  Counsel  with  full  authority  to 
represent  the  local  agency)  that  the 
State's  revised  legal  authorities  are 
adequate  to  continue  to  implement  and 
to  enforce  all  previously  approved  State 
rules  and  the  approved  State  program 
(as  applicable)  and  adequate  to  continue 
to  assure  compliance  by  all  sources 
within  the  State  with  approved  rules, 
the  approved  program  (as  applicable) 
and  each  applicable  section  112  rule, 
emission  standard  or  requirement;  or 

(2)  Request  approval  of  a  revised  rule 
or  program.  Within  180  days  and  after 
notice  and  opportunity  for  public 
comment,  the  Administrator  will 
approve  or  disapprove  the  revised  rule 
or  program. 

(i)  If  the  Administrator  approves  the 
revised  rule  or  program,  the  revised  rule 
or  program  will  replace  a  rule  or 
program  previously  approved. 
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(ii)  If  the  Administrator  disapproves 
the  revised  rule  or  program,  the 
Administrator  will  initiate  procedures 
under  §  63.96  to  writhdraw  approval  of 
any  previous  approved  rule  or  program 
that  may  be  affected  by  the  revised 
authorities. 

(iii)  Until  such  time  as  the 
Administrator  approves  or  withdraws 
approval  of  a  revised  rule  or  program, 
the  previously  approved  rule  or  program 
remains  Federally  enforceable. 

163.92    Approvar  of  ■  Stat*  rule  that 
•djuats  ■  Mction  112  rule. 

Under  this  section  a  State  may  seek 
approval  of  a  State  rule  with  specific 
adjustments  to  a  Federal  section  112 
rule. 

(a)  Approval  process.  (1)  If  the 
Administrator  finds  that  the  criteria  of 
this  section  and  the  criteria  of  §  63.91 
are  met.  the  State  rule  will  be  approved 
by  the  Administrator,  published  in  the 
Federal  Register  and  incorporated, 
directly  or  by  reference,  under  subpart 
A,  without  additional  notice  and 
opportunity  for  comment.  Rules 
approved  under  §63.95  will  be 
incorporated  under  part  68  of  this 
chapter. 

(2)  If  the  Administrator  finds  that  any 
one  of  the  State  adjustments  to  the 
Federal  rule  is  in  any  way  ambiguous 
with  respect  to  the  stringency  of 
applicability,  the  stringency  of  the  level 
of  control,  or  the  stringency  of  the 
compliance  and  enforcement  measures 
for  any  affected  source  or  emission 
point,  the  Administrator  will 
disapprove  the  State  rule. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  §  63.91  before  approval.  The  State 
shall  provide  the  Administrator  with: 

(1)  A  demonstration  that  the  public 
within  the  State  has  had  adequate  notice 
and  opportunity  to  submit  written 
comment  on  the  State  rule;  and 

(2)  A  demonstration  that  each  State 
adjustment  to  the  Federal  rule 
individually  results  in  requirements 
that: 

(i)  Are  unequivocally  no  less  stringent 
than  the  otherwise  applicable  Federal 
rule  with  respect  to  applicability; 

(ii)  Are  unequivocally  no  less 
stringent  than  the  otherwise  applicable 
Federal  rule  with  respect  to  level  of 
control  for  each  affected  source  and 
emission  point; 

(iii)  Are  unequivocally  no  less 
stringent  than  the  otherwise  applicable 
Federal  rule  with  respect  to  compliance 
and  enforcement  measures  for  each 
affected  source  and  emission  point;  and 

(iv)  Assure  compliance  by  every 
affected  source  no  later  than  would  be 


required  by  the  otherwise  applicable 
Federal  rule. 

(3)  State  adjustments  to  Federal 
section  112  rules  which  may  be  part  of 
an  approved  rule  under  this  section  are: 
(i)  Lowering  a  required  emission  rate 
or  de  minimis  level; 

(ii)  Shortening  a  minimum  averaging 
time: 

(iii)  Adding  a  design,  work  practice, 
operational  standard,  emission  rate  or 
other  such  requirement; 

(iv)  Increasing  a  required  control 
efficiency; 

(v)  Increasing  an  emission  trading 
discount  factor; 

(vi)  Increasing  the  frequency  of 
required  reporting,  testing  sampling  or 
monitoring; 

(vii)  Adding  to  the  amount  of 
information  required  for  records  or 
reports; 

(viii)  Decreasing  the  amount  of  time  to 
come  into  compliance: 

(ix)  Limiting  or  precluding  emission 
trading  credit  for  certain  emission 
reductions; 
(x)  Inpeasing  a  required  offset  ratio; 
(xi)  Limiting  or  precluding 
opportunities  for  emissions  averaging  or 
trading; 

(xii)  Subjecting  additional  emission 
points  or  source  within  a  source 
category  to  control  requirements;  and 
(xiii)  Any  adjustments  allowed  in  a 
specific  section  112  rule. 

S  63.93    Approval  of  ■  State  rule  that 
•ubstitut**  (or  a  Mctlon  112  rule. 

Under  this  section  a  State  may  seek 
approval  of  a  State  rule  which  differs  in 
form  from  a  Federal  section  112  rule  for 
which  it  would  substitute,  such  that  the 
State  rule  does  not  qualify  for  approval 
under  §63.92 

(a)  Approval  process.  (1)  Within  45 
days  after  receipt  of  a  complete  request 
for  approval  under  this  section,  the 
Administrator  will  seek  public  comment 
on  the  State  request  for  approval.  The 
Administrator  will  require  that 
comments  be  submitted  concurrently  to 
the  State. 

(2)  If,  after  review  of  public  comments 
and  any  State  responses  to  comments 
submitted  to  the  Administrator  within 
30  days  of  the  close  of  the  public 
comment  period,  the  Administrator 
finds  that  the  criteria  of  this  section  and 
the  criteria  of  §  63.91  are  met.  the  State 
rule  will  be  approved  by  the 
Administrator  under  this  section  and 
the  approved  rule  will  be  published  in 
the  Federal  Register  and  incorporated 
directly  or  by  reference,  under  subpart 
A  of  this  part.  Rules  approved  under 
§63.95  will  be  incorporated  under  part 
68  of  this  chapter. 

(3)  If  the  Aaministrator  finds  that  any 
of  the  requirements  of  this  section  of 


§  63.91  have  not  been  met.  the 
Administrator  will  disapprove  the  State 
rule. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  §63.91  before  approval.  The  Stale 
shall  provide  the  Administrator  with  a 
demonstration  that  the  State  rule 
contains  or  demonstrates: 

(1)  Applicability  criteria  that  are  no 
less  stringent  than  those  in  the 
respective  Federal  rule; 

(2)  Levels  of  control  and  compliance 
and  enforcement  measures  that  when 
considered  together,  result  in  emission 
reductions  from  each  affected  source 
that  are  no  less  stringent  for  each 
affected  source  than  those  that  would 
result  from  the  otherwise  applicable 
Federal  rule; 

(3)  A  compliance  schedule  that 
assures  that  each  affected  source  is  in 
compliance  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  rule. 

(4)  At  a  minimum,  the  approved  State 
rule  must  include  the  following 
compliance  and  enforcement  measures 
whenever  they  are  a  part  of  the  rule  for 
which  the  approved  rule  would 
substitute. 

(i)  The  approved  rule  must  include  a 
method  for  determining  compliance. 

(ii)  If  a  standard  in  the  approved  rule 
is  not  instantaneous,  a  maximum 
averaging  time  must  be  established. 

(iii)  The  rule  must  establish  an 
obligation  to  periodically  monitor  or  test 
for  compliance  using  the  method 
established  per  §63.93(b)(4)(i)  sufficient 
to  yield  reliable  data  thai  are 
representative  of  the  source's 
compliance  status. 

(iv)  The  results  of  monitoring  or 
testing  must  be  reported. 

S  63.94    Approval  of  a  Sute  pf  ogram  that 
•ubstHutos  (or  Motion  112  omiMion 
•tandards. 

Under  this  section  a  State  may  seek 
approval  of  a  State  program  to  be 
implemented  and  enforced  in  lieu  of 
specified  existing  and  future  Federal 
emission  standards,  emission  standards 
or  requirements  promulgated  under 
sections  112(d),  (f)  or  (h).  for  those 
affected  sources  permitted  under  40 
CFR  part  70. 

(a)  Approval  process.  (1)  Within  45 
days  after  receipt  of  a  complete  request 
for  approval  under  this  section  the 
Administrator  will  seek  public  comment 
on  the  State  request  for  approval.  The 
Administrator  will  require  that 
comments  be  submitted  concurrently  to 
the  State. 

(2)  If.  after  review  of  all  public 
comments,  and  State  responses  to 
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comments  cubmittsd  td  the 
Administrator  within  30  days  of  the 
close  of  the  pubUc  comment  period,  the 
Administrator  finds  that  the  criteria  of 
this  section  and  the  criteria  of  §  63.91 
are  met.  tlie  State  program  will  be 
approved  by  the  Administrator.  The 
approved  ^te  commitment  made 
under  paragraph  (bK2)  of  this  section 
and  reference  to  all  documents 
submitted  under  $63.gi(c)(2)  will  be 
published  in  the  Federal  Register  and 
incorporated  direcdy  or  by  reference 
under  subpart  A. 

(3)  If  the  Administrator  finds  that  any 
of  the  criteria  of  this  section  of  §  63.91 
have  not  been  met,  the  Administrator 
will  disapprove  the  program  for 
approval. 

Cb)  Criteria  for  appmval.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  S  63.91  before  approval.  The  State 
shall  provide  the  Administrator  with: 

(1)  A  reference  to  all  specific  sources 
of  source  categories  listed  pursuant  to 
subsection  112(c)  for  which  the  State  is 
seeking  authority  to  implement  and 
enforce  standards  or  requirements  under 
this  section: 

(2)  A  legally  binding  commitrr.ent 
adopted  through  State  law  that,  after 
approval; 

(i)  For  each  source  subject  to  Federal 
section  112  emission  standards  or 
requirements  for  which  approval  is 
sought.  40  CFR  part  70  permits  shall  be 
issued  or  revised  by  the  State  in 
accordance  with  procedures  established 
in  40  CFR  part  70  and  in  accordance 
with  the  schedule  submitted  under 
§  63.91(c)(5]  assviring  expeditious 
compliance  by  all  sources;  and 

(ii)  All  such  issued  or  revised  part  70 
permits  shall  contain  conditions  that: 

(A)  Reflect  applicability  criteria  no 
less  stringent  than  those  in  the 
otherwise  applicable  Federal  standards 
or  requirements; 

(B)  Require  levels  of  control  for  each 
source  and  emission  point  no  less 
stringent  than  thoae  contained  in  the 
otherwise  applicable  Federal  standards 
or  requirements; 

(C)  Require  compliance  and 
enforcement  measures  for  each  source 
and  emission  point  no  less  stringent 
than  those  in  the  otherwise  applicable 
Federal  standards  or  requirements; 

(D)  Express  levels  of  control  and 
compliance  and  enforcement  measures 
in  the  same  form  and  units  of  measure 
as  the  otherwise  applicable  Federal 
standard  or  requirement; 

(E)  Assure  compliance  by  each 
affected  source  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  standard  or  requirement. 


163.96    AddMtonal  approval  Gftoris  for  ■ 
Stat*  rule  that  adjuats  or  aubatHulsa  for  tha 
Federal  accidental  raleasa  pravsntton 
program. 

(a)  A  State  submission  for  approval  of 
an  ARP  program  must  meet  the  criteria 
and  be  in  accordance  with  the 
procedures  of  this  section  and  §  63.91 
and  either  §  63.92  or  §  63.93,  as 
appropriate. 

(b)  A  state  may  apply  for  approval  of 
its  ARP  program  any  time  after  the 
promulgation  of  this  rule  and  after 
promulgation  of  the  list  of  substances 
and  risk  management  program  rules(s) 
required  by  subsections  112(r)  {3j  and 
(7).  respectively. 

(c)  The  State  ARP  program 
application  shall  contain  the  following 
elements  consistent  with  the  procedures 
in  §63.91  and  §63.92  or  §63.93  of  this 
subpart: 

(1)  A  demonstration  of  the  State's 
authority  and  resources  to  implement 
and  enforce  regulations  which  are  at 
least  as  stringent  as  regulations  in  40 
CFR  part  68  that  specify  substances, 
related  thresholds  and  a  risk 
management  program: 

(2)  Procedures  for: 

(i)  Registration  of  stationary  sources, 
as  defined  in  section  112(r)(2)(C)  and 
consistent  with  the  requirements  in 
§68.12  of  tiiis  chapter. 

(ii)  Receiving  aivd  reviewing  risk 
management  plans; 

(iii)  Making  available  to  the  public 
any  risk  management  plan  submitted  to 
the  State  pursuant  to  §  68.S0(i)  of  this 
chapter; 

(iv)  Providing  technical  assistance  to 
subject  sources,  including  small 
businesses; 

(3)  A  demonstration  of  the  State's 
authority  to  enforce  all  accidental 
release  prevention  requirements 
including  a  risk  management  plan 
auditing  strategy  that  is  consistent  with 
40  CFR  68.60; 

(4)  A  description  of  the  coordination 
mechanisms  the  State  will  use  with: 

(i)  The  Chemical  Safety  and  Hazard 
Investigation  Board,  particularly  during 
accident  investigation:  and 

(ii)  The  State  Emergency  Response 
Commission,  and  the  Local  Emergency 
Planning  Committees. 

(d)  A  State  may  request  approval  for 
a  complete  or  partial  program.  A  partial 
accidental  release  prevention  program 
must  include  the  core  program  elements 
listed  in  paragra{^  (c)  of  this  section. 

9  (M.ifD    riaviMV  Bna  aMBMrawM  or 
approval. 

(a)  Submission  of  information  for 
review  of  approval. 

(1)  The  Administrator  may  at  any  time 
request  the  followring  information  to 


review  the  adequacy  of  implementation 
and  enforcement  of  an  approved  rule  or 
program  and  the  State  shall  provide  that 
information  within  45  days  of  the 
Administrator's  request: 

(i)  Copies  of  any  State  statutes,  rules. 
regulations  or  other  requirements  that 
have  amended,  repealed  or  revised  the 
approved  State  rule  or  program  since 
approval  or  the  immediately  previous 
EPA  review; 

(ii)  Information  to  demonstrate 
adequate  State  enforcement  and 
compliance  monitoring  activities  with 
respect  to  all  approved  State  rules  and 
with  all  section  112  rules,  emission 
standards  or  requirements; 

(iii)  Information  to  demonstrate  the 
availability  of  adequate  funding,  staff, 
and  olher  resources  to  implement  and 
enforce  the  State's  approved  rule  or 
program; 

(iv)  A  schedule  for  implementing  the 
State's  approved  rule  or  program  that 
assures  compliance  with  all  section  112 
rules  and  requirements  that  EPA  has 
promulgated  since  approval  or  the 
immediately  previous  EPA  review; 

(v)  A  list  of  40  CFR  part  70  or  other 
permits  issued,  amended,  revised,  or 
revoked  since  approval  or  the 
immediately  previous  EPA  review,  for 
sources  .subject  to  a  State  rule  or 
program  approved  under  this  subpart; 
and 

(vi)  A  summary  of  enforcement 
actions  by  the  State  regarding  violations 
of  section  112  requirements,  including 
but  not  limited  to  administrative  orders 
and  judicial  and  administrative 
complaints  and  settlements. 

(2)  Upon  request  by  the 
Administrator,  the  State  shall 
demonstrate  that  each  State  rule, 
emission  standard  or  requirement 
applied  to  an  individual  source  is  no 
less  stringent  as  applied  than  the 
otherwise  applicable  Federal  rule, 
emission  standard  or  requirement. 

(b)  Withdrawal  of  approval  of  a  State 
progmm. 

(1)  If  the  Administrator  has  reason  to 
beUeve  that  a  State  is  not  adequately 
implementing  or  enforcing  an  approved 
rule  or  program  according  to  the  criteria 
of  this  section  or  that  an  approved  rule 
or  program  is  not  as  stringent  as  the 
otherwise  applicable  Federal  rule, 
emission  standard  or  requirements,  the 
Administrator  will  so  inform  the  State 
in  writing  and  will  identify  the  reasons 
why  the  Administrator  believes  that  the 
State's  rule  or  program  is  not  adequate. 
The  State  shall  then  initiate  action  to 
correct  the  deficiencies  identified  by  the 
Administrator  and  shall  inform  the 
Administrator  of  the  actions  it  has 
initiated  and  completed.  If  the 
Administrator  determines  that  the 
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State's  actions  are  not  adequate^to 
correct  the  deficiencies,  the 
Administrator  will  notify  the  State  that 
the  Administrator  intends  to  withdraw 
approval  and  will  hold  a  public  hearing 
and  seek  public  comment  on  the 
proposed  withdrawal  of  approval. 
Public  comment  should  be  submitted 
ccmcurrently  to  the  State.  Upon 
notification  of  the  intent  to  withdraw, 
the  State  will  notify  all  sources  subject 
to  the  relevant  approved  rule  or  program 
that  withdrawal  proceedings  have  been 
initiated. 

(2)  Based  on  any  pubhc  comment 
received  and  any  response  to  that 
comment  by  the  State,  the 
Administrator  *vill  notify  the  State  of 
any  changes  in  identified  deficiencies  or 
actions  needed  to  correct  identified 
deficiencies.  If  the  State  does  not  correct 
the  identified  deficiencies  within  90 
days  after  receiving  revised  notice  of 
deficiencies,  the  Administrator  shall 
withdraw  approval  of  the  State's  rule  or 
program  upon  a  determination  that: 

(i)  The  State  no  longer  has  adequate 
regulatory  or  statutory  authority  or 
resources  to  implement  or  enforce  the 
approved  rule  or  program,  or 

(ii)  The  State  is  not  implementing  or 
enforcing  the  approved  rule  or  program 
in  accordance  with  the  criteria  of  this 
subpart;  or 

(iii)  An  approved  rule  or  program  is 
not  as  stringent  as  the  otherwise 
applicable  Federal  rule,  emission 
standard  or  requirement. 

(3)  The  Administrator  may  withdraw 
approval  for  part  of  a  rule,  for  a  rule,  for 
part  of  a  program,  or  for  an  entire 
program. 


(4)  Any  State  rule,  program  or  portion 
of  a  State  program  for  which  approval 
is  withdrawn  will  no  longer  be 
Federally  enforceable.  The  Federal  rule, 
emission  standard  or  requirement  that 
would  have  been  applicable  in  the 
absence  of  approval  under  this  subpart 
will  be  the  Federalfy  enforceable  rule, 
emission  standard  or  requirement. 

(i)  Upon  withdrawal  of  approval,  the 
State  shall  reopen,  under  the  provisions 
of  40  CFR  70.7(g).  the  40  CFR  part  70 
permit  of  each  source  subject  to  the 
previously  approved  rules  or  programs 
in  order  to  revise  the  applicable 
reouirements  for  each  source. 

(ii)  If  the  Administrator  withdraws 
approval  of  Statu  rules  applicable  to 
sources  that  are  not  subject  to  40  CFR 
part  70  permits,  the  applicable  State 
rules  are  no  longer  Federally 
enforceable. 

(iii)  Upon  vnthdrawal.  the 
Administrator  will  publish  a  timetable 
for  sources  subject  to  the  previously 
approved  rule  or  program  to  come  into 
compliance  with  applicable  Federal 
reouirements. 

(iv)  If  the  Administrator  withdraws 
approval  of  a  portion  of  a  State  rule  or 
program,  other  approved  portions  of  the 
State  rule  or  program  that  are  not  so 
withdrawn  shall  remain  in  effect. 

(v)  Any  applicable  Federal  emission 
standard  or  requirement  shall  remain 
enforceable  by  EPA  as  specified  in 
section  112(1)(7)  of  the  Act. 

(5)  A  State  may  submit  a  new  rule, 
program  or  portion  of  a  rule  or  program 
for  approval  after  the  Administrator  has 
withdrawn  approval  of  the  State's  rule, 
program  or  portion  of  a  rule  or  program. 


The  Administrator  will  determine 
whether  the  new  program  or  portion  of 
a  program  is  approvable  according  to 
the  criteria  and  procedure  of  $  63.91  and 
either  of  §  63.92.  §  63.93  or  §  63.94. 

(6)  A  State  may  voluntarily  withdraw 
from  an  approved  State  rule,  program  or 
portion  of  a  program  by  notifying  EPA 
and  all  affected  sources  and  providing 
notice  and  opportunity  for  comment  to 
the  public  within  the  State. 

(i)  Upon  voluntary  withdrawal  by  a 
State,  the  State  must  reopen  and  revise 
the  40  CFR  part  70  permits  of  all  sources 
affected  by  the  withdrawal  as  provided 
for  in  this  section  and  §  70.7(g)  and  the 
Federal  rule,  emission  standard  or 
requirement  that  would  have  been 
applicable  in  the  absence  of  approval 
under  this  subpart  will  become  the 
applicable  requirement  for  the  source. 

(ii)  Any  applicable  Federal  section 
112  rule,  emission  standard  or 
requirement  shall  remain  enforceable  by 
EPA  as  specified  in  section  112(1K7)  of 
the  Act. 

(iii)  Voluntary  withdrawal  shall  not 
be  affective  sooner  than  180  days  after 
the  State  notifies  EPA  of  its  intent  to 
voluntarily  withdraw. 

§  63.97    0MB  Control  Numt>er. 

The  Information  Collection 
Requirements  in  this  Subpart  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  Control 
No. . 

IFR  Doc.  93-11248  Fiicd  5-18-93;  8:45  ami 

BILUNG  CODE  •S«0-«>-M 


fOL 


ISS 


9  93 


IMI 


Wednesday 
May  19,  1993 


Part  IV 


Environmental 
Protection  Agency 

Request  for  Comment  on  Petition  To 
Revoke  Certain  Food  Additive 
Regulations  for  Benomyl  arul  IMancozeb; 
Office  of  Pesticide  Programs;  Notice 


29318 


Federal  Register  /  Vol.  58.  No.  95  /  Wednesday,  May  19.  1993  /  Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

COPP-300285;  FRL-4Sa3-2] 

Request  for  Comment  on  Petition  To 
Revoke  Certain  Food  Additive 
Regulations  for  Benomyl  and 
Mancozeb 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  Receipt  and  Availability 
of  Petition. 

SUMMARY:  This  dociunent  announces  the 
receipt  of  and  solicits  comment  on  two 
petitions  proposing  the  revocation  of 
certain  section  409  food  additive 
tolerances  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).  This  notice 
sets  forth  the  basis  for  the  petitioners' 
proposal  and  provides  opportimlty  for 
comment  by  the  public. 
DATES:  Written  comments,  identified  by 
the  document  control  number,  (OPP- 
300285],  must  be  received  on  or  before 
June  18. 1993. 

ADDRESSES:  By  mail,  requests  for  copies 
of  the  petition  and  comments  should  be 
forwarded  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  401  M  St.,  SW., 
Washington.  DC  20460. 

Copies  of  the  petition  will  be 
available  for  public  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays  in:  Information 
Services  Branch,  Program  Management 
and  Support  Division  (H7502C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  703-305-5805. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Niloufar  Nazmi.  Special  Review  and 
Reregistration  Division  (H7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  WF31L1,  Crystal  Station  «1.  2800 
Crystal  Drive,  Arlington,  VA  22202. 
(703)-308-8028. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availabilitjr:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  the  day 
of  publication  in  the  Federal  Register. 
By  modem  dial  202-512-1387  or  call 
202-512-1530  for  disks  or  paper  copies. 
This  file  is  available  in  Postscript, 
WordPerfect  5.1,  and  ASCII. 

I.  Introduction 

Statutory  Framework 

The  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  136  et  seq.) 
authorizes  the  establishment  of 
tolerances  and  exemptions  from 
tolerances  for  the  residues  of  pesticides 
in  or  on  raw  agricultural  commodities 
(RACs)  in  section  408  of  the  act,  and  the 
promulgation  of  food  additive 
regulations  for  pesticide  residues  in 
processed  foods  under  section  409  of 
the  act  (21  U.S.C.  346(a),  348). 

Under  section  408  of  the  act,  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate,  for 
pesticide  residues  in  raw  agricultural 
commodities.  Food  additive  regulations 
setting  maximum  permissible  levels  of 
pesticide  residues  in  processed  foods 
are  established  under  section  409  of  the 
act.  Section  409  tolerances  are  required, 
however,  only  for  certain  pesticide 
residues  in  processed  food.  Under 
section  402(a)(2)  of  the  FFDCA,  no 
section  409  tolerance  is  required  if  any 
pesticide  residue  in  a  processed  food 
resulting  from  use  on  a  RAC  has  been 
removed  to  the  extent  possible  by  good 
manufacturing  practices  and  is  below 
the  tolerance  for  that  pesticide  in  or  on 
the  RAC.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
"flow-through"  provision  because  it 
allows  the  section  408  raw  food 
tolerance  to  flow  through  to  processed 
food.  Thus,  a  section  409  tolerance  is 
only  necessary  to  prevent  foods  from 
being  deemed  adulterated  when  despite 
the  use  of  good  manufacturing  practices 
the  concentration  of  the  pesticide 
residue  in  a  processed  food  is  greater 
than  the  tolerance  prescribed  for  the  raw 
agricultural  commodity,  or  if  the 
processed  food  itself  is  treated  or  comes 
in  contact  with  a  pesticide.  Monitoring 
and  enforcement  are  carried  out  by  the 
Food  and  Drug  Administration  (FDA) 
and  the  U.S.  Department  of  Agriculture 
(USDA). 

The  establishment  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 


"safe"  (21  U.S.C.  348(C)(3)).  Section  409 
also  contains  the  Delaney  Clause,  which 
specifically  provides  that,  with  limited 
exceptions,  no  additive  may  be 
approved  if  it  has  been  found  to  induce 
cancer  in  man  or  animals  (21  U.S.C. 
348(C)(5)). 

In  setting  both  section  408  and  409 
tolerances,  EPA  reviews  residue 
chemistry  and  toxicology  data.  To  be 
acceptable,  tolerances  must  be  both  high 
enough  to  cover  residues  likely  to  be  left 
when  the  pesticide  is  used  in 
accordance  with  its  labeling,  and  low 
enough  to  protect  the  public  health. 
With  respect  to  section  408  tolerances. 
EPA  determines  the  highest  levels  of 
residues  that  might  be  present  in  a  raw 
agricultural  commodity  based  on 
controlled  field  trials  conducted  under 
the  conditions  allowed  by  the  product's 
labeling  that  are  expected  to  yield 
maximum  residues.  Generally,  EPA's 
policy  concerning  whether  a  section  409 
tolerance  is  needed  depends  on  whether 
there  is  a  possibility  that  the  processing 
of  a  raw  agricultural  commodity 
containing  pesticide  residues  would 
result  in  residues  in  the  processed  food 
at  a  level  greater  than  the  raw  food 
tolerance. 

II.  Petitions 

EPA  has  received  two  petitions,  from 
the  E.I.  du  Pont  de  Nemours  &  Co.  and 
the  Mancozeb  Task  Force,  regarding  the 
revocation  of  certain  tolerances 
established  under  section  409  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  Both  petitioners  claim  that  no 
food  additive  tolerances  are  necessry  for 
these  uses  because  residues  do  not 
concentrate  during  processing.  The 
following  sets  forth  the  basis  for  the 
petitioners'  requests.  (A  full  copy  of  the 
petitions  and  their  attachments, 
including  the  referenced  studies,  is 
available  as  described  in  the 
ADDRESSES  section  above  in  this 
document.) 

E.l.  du  Pont  de  Nemours  &  Co. 

E.I,  du  Pont  de  Nemours  &  Co.  has 
submitted  a  petition  requesting 
revocation  of  the  tolerance  established 
under  section  409  of  the  FFDCA  for 
combined  residues  of  the  fungicide 
benomyl  (methyl-l-(butylcarbamoyl)-2- 
benzimidazolecarbamate)  and  its 
metabolites  containing  the 
benzimidazole  moiety  (calculated  as 
benomyl)  in  concentrated  tomato 
products.  The  tolerance  level  for 
benomyl  in  concentrated  tomato 
products  is  50  parts  per  million  (ppm) 
(40  CFR  185.350).  The  tolerance  level 
under  section  408  of  the  FFDCA  for 
tomatoes  is  4  ppm  (40  CFR  180.294). 
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According  to  the  petition,  benomyl 
residues  are  primarily  surface  residues 
that  wash  away  during  the  preparation 
of  tomatoes  for  processing.  The  section 
409  tolerance  was  originally  set  on  the 
basis  of  a  study  where  tomatoes  were 
not  washed,  which  is  not  the  way 
tomatoes  are  actually  handled,  when 
being  processed  into  concentrated 
tomato  products.  The  petition  cites 
recent  studies  to  support  the  contention 
that  total  benomyl  residues  in 
concentrated  tomato  products  are  below 
the  residues  in  the  RAC.  The  petition 
further  notes  that  the  FDA/USDA 
sampling  of  processed  tomato  products 
in  1991  also  indicates  that  no 
concentration  of  benomyl  residues 
occurs  during  processing. 

The  Mancozeb  Task  Force,  Including 
E.I.  du  Pont  de  Nemours  &■  Co.,  Elf 
Atochem  North  America,  Inc.,  and 
Rohm  and  Haas  Co. 

The  Mancozeb  Task  Force  has 
submitted  a  petition  requesting  the 
revocation  of  tolerances  established 
under  section  409  of  the  FFDCA  for  a 
fungicide  which  is  a  coordination 
product  of  zinc  ion  and  maneb 
(manganous  ethylene- 
bisdithiocarbamate,  hereinafter  referred 
to  as  mancozeb)  in  or  on  certain 
processed  foods.  The  processed  foods 
included  in  this  petition  are  raisins, 
bran  of  barley,  oats,  rye,  and  wheat,  and 
the  flours  of  barley,  oats,  rye,  and  wheat. 
These  tolerances  are  currently  listed  in 
40  CFR  185.6300.  The  tolerance  levels 
under  section  408  of  the  FFDCA  for 
grapes  and  the  grains  of  barley,  oats,  rye, 
and  wheat  are  currently  listed  in  40  CFR 
180.176. 

The  section  409  tolerance  for 
mancozeb  on  the  flours  of  barley,  oats. 


rye,  and  wheat  is  set  below  the  section 
408  tolerance  for  these  grains.  The  lower 
level  for  flour  was  based  on  FDA's 
conclusion  that  good  manufacturing 
practices  reduce  mancozeb  residues  in 
flour  (32  FR  7523.  May  23,  1967).  It 
should  be  noted  that  revoking  the 
section  409  tolerance  for  mancozeb  on 
flours  of  barley,  oats,  rye,  and  wheat 
will  actually  allow  a  higher  level  of 
residues  to  oe  legally  used  on  these 
commodities. 

The  petition  requests  revocation  of 
the  section  409  tolerance  for  mancozeb 
on  raisins  on  the  basis  of  data  showing 
that  residues  in  grapes  do  not 
concentrate  in  raisins.  No  concentration 
occurs  according  to  the  petition  since 
mancozeb  results  only  in  surface 
residues  that  wash  away  during  normal 
handling  and  processing. 

For  residues  in  bran  and  flour,  the 
petition  states  that  the  residues  do  not 
concentrate.  In  support  of  this  position, 
the  petition  notes  that  mancozeb  is 
applied  during  the  early  growth  stages 
of  wheat,  barely,  oats,  and  rye.  and  that 
any  residues  detected  in  the  harvested 
grain  occur  from  contamination  with 
treated  straw  or  ground.  Furthermore, 
the  petition  cites  submitted  data  to 
support  the  claim  that  residues  in 
processed  grains  do  not  exceed  the 
residues  for  the  grain. 

III.  Conclusion 

EPA  has  received  petitions  from  E.I. 
du  Pont  de  Nemours  &  Co.  and  the 
Mancozeb  Task  Force  requesting 
revocation  of  certain  food  additive 
regulations.  The  petitioners  claim  that 
no  section  409  tolerances  are  necessary 
for  these  uses  because  the  residues  do 
not  concentrate  during  processing.  EPA 
announces  the  receipt  of  and  solicits 


comment  on  these  two  petitions.  EPA 
especially  requests  comment  on  the 
request  to  revoke  the  mancozeb 
tolerances  for  various  flours  because  the 
rationale  stated  in  the  petition  (that 
residues  decrease  during  processing) 
was  the  reason  these  tolerances  were  set 
at  a  lower  level  than  the  section  408 
tolerances. 

It  should  be  noted  that  there  is 
currently  another  petition  before  EPA 
requesting  the  revocation  of  the 
benomyl  food  additive  tolerance  for 
concentrated  tomato  products  and  the 
mancozeb  food  additive  tolerances  on 
raisins  and  bran  of  wheat.  The  petition 
asserts  that  these  food  additive 
tolerances  should  be  revoked  because  of 
the  Delaney  anti-cancer  clause  in 
section  409.  EPA's  earlier  order  denying 
that  petition  as  to  these  tolerances  was 
set  aside  by  the  U.S.  Court  of  Appeals. 
Ninth  Circuit,  in  Les  v.  Reilly,  968  F.  2d 
985  (9th  Cir.  1992). 

Pursuant  to  40  CFR  177.125  and 
177.30.  EPA  may  issue  an  order  ruling 
on  the  petition  or  may  issue  a  proposal 
in  response  to  the  petition  and  seek 
further  comment.  If  EPA  issues  an  order 
in  response  to  the  petition,  a  person 
adversely  affected  by  the  order  may  file 
written  objections  and  a  request  for  a 
hearing  on  those  objections  with  EPA  on 
or  before  the  30th  day  after  date  of  the 
publication  of  the  order.  40  CFR  178.20. 

Authority:  7  U.S.C.  346a  and  348. 
Dated:  May  1.1993. 

Lawrence  E.  Culleen. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-11874;  Filed  5-18-93,  8  45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Admlrtistration 

[Doclwt  No.  P0A-12(R)] 

Application  by  Chamlcal  Waste 
Transportation  Institute  and  National 
Tank  Truck  Carriers,  Inc.  for  a 
Preemption  Determination  as  to 
Hazardous  Materials  Training  and 
Certification  Requirements  Imposed  by 
the  Maryland  Department  of  the 
Envlrortment 

AGENCY:  Research  and  Special  Programs 
Adminisiration  (RSPA).  Department  of 
Transportatioii. 

ACTION:  Public  notice  and  invitation  to 
comment. 

SUmiARY:  The  demical  Waste 
Transportation  Institute  (CWTI)  and 
National  Tank  Truck  Carriers,  Inc. 
(NTTI)  have  applied  for  an 
administrative  determination  as  to 
whether  the  following  Maryland 
Department  of  the  Environment  (KIDE) 
regulations  are  preempted  by  the 
Hazardous  Materials  Transportation  Act 
(HMTA)  (49  App.  U.S.C.  1801  e(  seq.): 
(1)  Code  of  Maryland  Regulations 
(COMAR)  26.10.01. 17.A,  which  requires 
hazardous  materials  training  and 
certification  of  non-domiciled  drivers  of 
cargo  tanks  transporting  oil  to  or  from 
points  in  Maryland;  and  (2)  COMAR 
26.13.01.F,  which  requires  hazardous 
materials  training  and  certification  of 
non-domiciled  drivers  transporting 
"controlled  hazardous  substances"  to  or 
from  points  in  Maryland.  Drivers 
transporting  covered  hazardous 
materials  through  the  State  are  excluded 
from  the  above  training  and  certification 
requirements.  •> 

DATES:  Comments  received  on  or  before 
June  23. 1993.  and  rebuttal  comments 
received  on  or  before  August  29. 1993, 
will  be  considered  before  an 
administrative  ruling  is  issued  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  in  comments  received 
during  the  initial  comment  period  and 
may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
'Programs  Administration,  room  8421, 
400  Seventh  Street,  SW..  Washington, 
DC  20590-0001  (Tel.  No.  (202)  36&- 
4453).  Comments  and  rebuttal 
comments  on  the  application  may  be 
submitted  to  the  Dockets  Unit  at  the 
above  address,  and  should  include  the 
Docket  Number  (PDA-12(R)).  Three 


copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be  sent 
to:  (1)  Mr.  Stephen  Hansen,  Chairman^ 
Chemical  Waste  Transportation 
Institute.  1730  Rhode  Island  Avenue. 
NW..  Suite  1000.  Washington.  DC 
20036;  (2)  Mr.  Clifford.  J.  Harvi«on, 
President,  National  Tank  Truck  Carriers, 
Inc.,  2200  Mill  Rd.,  Alexandria,  Virginia 
22314;  and  (3)  Mr.  Robert  Perdasepe. 
Secretary.  Mar>'Iand  Departmeot  of  the 
Environment,  2500  Broening  Highway. 
Baltimore,  Maryland  21224.  A 
certification  that  a  copy  has  been  sent  to 
these  persons  must  also  be  included 
with  each  comment.  (The  following 
format  is  suggested:  "I  hereby  certify 
that  copies  of  this  comment  have  been 
sent  to  Messrs.  Hansen,  Harvlson  and 
Perciasepe  at  the  addresses  specified  in 
the  Federal  Register.") 

FOR  FURTHER  INFORMATIOfJ  CONTACT: 
Nancy  E.  Machado,  Attorney,  Office  of 
the  Chief  Counsel,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation. 
Washington,  DC  20590-0001  (Tel.  No. 
(202)  366-4400). 

I.  CWTTs  and  NTTI's  Application  for  a 
PreemptioD  Determination 

On  April  16, 1993,  CWTI  and  NTTI 
filed  an  application  seeking  a 
determination  that  Maryland's 
hazardous  materials  training  and 
certification  requirements  applicable  to 
non-domiciled  drivers  transporting 
certain  types  of  hazardous  materials  are 
preempted  by  the  HMTA.  The  text  of 
CWTI's  and  NTTTs  application  follows. 
(The  appendices  to  the  application  are 
available  for  examination  at,  and  copies 
may  be  obtained  at  no  cost  from,  RSPA's 
Dockets  Unit  at  the  address  and 
telephone  number  set  forth  in  the 
ADDRESSES  section  above.) 

Application  of  the  Obemical  Waste 
Trusporlation  Institute  and  the  National 
Tank  Truck  Cairiers,  Inc.  to  Inttiate  a 
Proceeding  to  Determine  that  Varioua 
Training  and  Certification  Requirements 
Imposed  on  Non-domiciled  Drivers 
Transporting  Certain  Types  of  Haxardoiis 
Materials  by  the  Maryland  Department  of 
the  Environment  are  Preempted  by  the 
Hazardous  Materials  Transportation  Act 

Interest  Of  The  Petitioners 

The  Chemical  Waste  Transportation 
Institute  (CWTI)  is  part  of  the  National  Solid 
Wastes  Management  Association,  a  not-for- 
profit  association  that  represents  waste 
services  companies  throughout  die  United 
States  and  Canada.  Members  of  the  InstittitB 
are  commercial  firms  specializing  tn  the 
transfmrtation  of  hazardous  waste,  by  truck 
and  rail,  from  its  point  of  generation  to  its 
management  destination.  National  Tank 
Truck  Carriers.  Inc.  (NTTC)  is  a  trade 


association  involved  In  the  nationwide 
transportation  of  bulk  commodities  in  cargo 
tank  motor  vehicles.  Memlwrs  of  both  CWl 
and  NTTC  carry  various  hazardous  materials 
to  and  firom  Maryland  that  are  subject  to  the 
Department  of  the  Environment's  (DE)  driver 
training  and  certification  programs  in 
contravention  of  the  Hazardous  Materials 
Transportation  Act  (HMTA)  and  the 
Hazardous  Materials  Regulations  (KMRs). 

DE  Requirements  For  Which  A  Determination 
Is  Sought 

The  DE  administers  two  driver  certification 
programs  that  require  evidence  of  training. 
Specifically,  the  Code  of  Maryland 
Regulations  (COMAR)  ^  requires  that  all 
drivers  of  cargo  tanks  engaged  in  the  loading 
or  unloading  and  transport  of  oil  in  Maryland 
obtain  a  certificate  that  such  drivers  have 
been  trained  to  understand  their 
responsibilities  for  operating  cargo  tanks,  and 
in  the  event  of  a  release,  for  reporting  spills 
and  initiating  containment.  Oil,  including 
petroleum  products  and  their  by-products  is 
defined  as  "oil  of  any  kind  and  in  any  liquid 
form  including,  but  not  limited  to, 
petroleum,  fuel  oil,  sludge,  oil  refuse,  oil 
mixed  with  other  waste,  crude  oils,  and  every 
other  nonedible  liquid  hydrocarbon 
regardless  of  spe^c  gravity.  Oil  includes 
aviation  fuel,  gasoline,  kerosene,  light  and 
heavy  fuel  oils,  diesel  motor  fuels,  asphalt, 
and  crude  oils,  but  does  not  include  liquified 
petroleum  gases,  such  as  liquified  propane, 
or  any  edible  oils."  *  The  certificate  is  valid 
for  5  years. 

The  second  certification  program  applies  to 
drivers  transporting  to  or  ftxam  points  in 
Maryland  "controlled  hazardous  substances" 
ICHS).  CHSs  are  defined  as  any  hazardous 
tuljfitance  that  the  DE  identifies  as  a 
controlled  hazardous  substance  or  low-level 
nuclear  waste.  "Hazardous  substance"  means 
any  sut>stance  that  conveys  toxic,  lethal,  or 
other  Injurious  effects  or  which  causes 
sublethal  alterations  to  plant,  animal,  or 
aquatic  life,  that  may  he  injurious  to  human 
t)eings,  or  that  persists  in  the  environment 
and  at  a  minimum  includes  wastes  identified 
as  "hazardous"  by  the  US  Environmental 
Protection  Agency  (EPA).'  In  fiM:t,  the  DE 
imposes  the  CHS  training  and  certification 
requirements  only  on  drivers  transporting 
such  EP,\-identified  hazardous  wastes.  The 
DE  requires  that  all  drivers  to  or  from  points 
in  the  State  obtain  a  certificate  attesting  that 
the  drivers  have  received  training  with 
respect  to  federal  requirements  appearing  at 
49  CFR  parts  172  and  390-397.  and  40  CFR 
part  263.  including  information  specific  to 
the  hazardous  waste  manifest  issued  by  the 
DE.*  The  certificate  must  be  renewed  at  least 
once  every  three  years. 

To  obtain  the  oil  certificate,  a  driver  has  to 
preregister  for  a  test  adminlste.-ed  by  the  DE 
at  specified  times  and  locations.  To  obtain 
the  hazardous  waste  certificate,  a  driver  must 


*Sm  attached  COMAR  26  10.01.17.  There  is  no 
specific  statutory  authoiiuHon  for  tb«  oil  training 
and  cartificale  program. 

*COMAR  2a.l0.10(B)(10). 

*Sae  Envircnjnent  Article.  Title  7.  tactlsn  201  (b) 
and  (m). 

*See  attached  COMAR  28.13.01.F.  and 
Environmanl  Aitide,  Title  7,  section  252. 
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obtain  a  statammit  from  his/her  employer 
that  the  indMdtial  he>  completed  an 
approved  training  program*  and  pay  a  fee. 
Bckh  certificatea  reaemble  a  driver's  license 
in  size  and  form  and  must  be  in  the 
possessioB  of  the  driver  while  engaging  in 
covered  BCthrMes  whhfai  the  State.  Drivers 
transporting  corered  hazardous  materials 
through  the  State  are  excluded  from  the 
training  and  certification  programs. 

AppUcabdity  Of  The  Haxardoug  Materials 
TrDiKparfation  Act 

While  neither  DB  driver  certification 
program  appears  to  be  duplicative  of  or 
conflicting  with  tiw  other,"  the  DE's 
programs  certainly  are  duplicative  of  and 
conflicting  with  federal  standards.  Most  of 
the  materials  for  which  driver's  are  required 
to  obtain  certifications  prior  to  transport — 
EPA-defined  hazardous  wastes  and 
substances  as  well  as  oil,  petroleum  products 
and  by-products — are  regulated  at  the  federal 
level  under  the  HMTA.'  Of  the  materials 
mentioned  above,  only  oil-based  materials 
with  flash-points  of  200  degrees  or  more  are 
not  required  to  comply  with  the  HMRs  until 
October  1.19g3.» 

The  guiding  premise  of  the  HMTA  is  that 
uiiifbnnity  equals  safety.  In  support  of  this 
premise.  Congress  reaffirmed,  when  the 
HMTA  was  reautbohzed  in  1990,  that 
consistency  in  taws  and  regulations 
governing  the  transportation  of  hazardous 
matRrials  is  necessary  to  minimize  the 
potential  of  risk  to  life,  property,  and  the 
environment  from  hazardous  materials 
incidents.  Abaent  national  consistency,  the 
resulting  diveigpot  and  conflicting 
requiremeots  create  an  enormous  burden  for 
tlia  regulated  community,  undermine  the 
effectiveness  of  the  HMTA,  and  potentially 
jeopardize  the  public  safety.'  In  order  to 
ensure  uniformity,  Congress  empowered  the 
federal  Department  of  Transportation  (DOT) 
to  pn»empt  non-federal  requirements  that 
conflict  with  or  pnmoi  ux  obstacle  to  the 
accomplishment  aiul  execution  of  the  HMTA 
or  the  HMRs.** 


'To  r«c8iv«  approval  tor  a  training  program,  the 
program  mu«t  be  tubmitted  to  the  DE  for  evaluatioa 
based  oe  esialHistied  critwia.  Approved  program* 
are  iuued  an  autbortzatioii  letter.  Similar  letter*  of 
autborizauoD  must  also  be  obtained  to  certify  each 
program  inMructor. 

'  Annotated  Code  of  MaiyUad.  Envlroiunent 
Article,  section  4-40t(c)  specifically  exchidei  from 
tfa* oM  tnmtfon  oartlficMiMi  wtirialu  identified  as 
hazar(ie«u  wrfwfys  under  lh«  Comprehensive 
Enriroiunental  Resource  Compensation  and 
Liability  Act  of  1900.  42  USC  9601. 

'  See  40  CFR  173.120  lor  definitions  of  flammable 
and  combustible  hqoids:  49  CFK  171.8  definition  of 
"oil"  as  amended  fay  58  FK  6870  (February  2. 1993) 
ami  "hazardous  material"  a*  aaended  by  57  FR 
S293S  (Nov.  5. 1992);  49  CFK  171.3(a)  as  pertaining 
to  regulatory  autliority  to  regulate  tiazardous  waste: 
Pub.  L.  93-633,  Section  103(2)  for  •  definition  of 
"hazardou*  matoriri;"  Pub.  L  94-5ao,  section 
1004(5)  for  a  daBnitian  of  "hazardous  waste;"  and 
Pub.  L  m-4M.  SBCtkB  30e(8j,  referencing  section 
101(14)  for  DOT  authority  to  regulate  RCRA- 
r«9dalsd  hiiaiJiiM  wastas  a*  hanrdous  materials 
in  kaDSporlirtteB. 

*Sae  M  FR  aCM  IFafarMry  2. 19»3). 

•Sm  Pnb.  L  101-«15.  aacttoa  2. 

>«  See  Pub.  L  1O1-01S.  iM:tioo  13(a). 


Although  the  DB  excluded  from  both 
training  and  certifiote  programs  drivers  that 
are  passing  through  the  state,  the  exclusion 
is  not  broad  enough  to  avoid  the  preemptive 
reach  of  the  HMTA.  Tbeae  exclu^ons  may 
have  beefl  written  in  the  belief  that  the  state 
was  satisfying  some  court-tested 
interpretation  of  the  Commerce  Gause. 
However,  the  DE's  interpretatioo  provides 
relief  to  only  a  poftioo  of  interstate 
commerce—that  which  is  merely  passing 
through  the  Stat9— but  not  that  commerce 
which  enters  or  leaves  the  State— but  not  that 
commerce  which  enters  or  leaves  the  State  as 
a  result  of  a  driwr  detivering  or  picking  up 
hazardous  malariab  subject  (o  either  training 
and  certificate  program. 

The  HMRs  provide  that  "hazmat 
employees" — f*»nion8  who  perform  functions 
involving  the  transportation  of  hazardous 
materials,  including  drivers — receive 
training."  Such  training  includes  general 
awareness/familiarization  training,  safaty 
training,  function-specific  training,  and  for 
drivers,  applkabb  driver  traiaing.  The  HMRs 
also  make  clear  that  compliance  with  the 
commercial  driver's  license  [CDL] 
requirements  for  tank  vehicles  and/or 
hazardous  materials  endorsements  found  at 
49  CFR  part  383.  as  well  as  training  fur  such 
drivers  required  by  29  CFR  1910.120  may 
satisfy  some  hazmat  employee  training 
requirements. 

Aside  from  federal  requirements  that 
drivers  obtain  a  CDL  with  a  cargo  tank 
endorsement  prior  to  operating  such 
equipment  and  a  hazardous  materials 
endorsement  prior  to  transporting  hazardous 
materials  which  In  type  or  quantity  would 
require  a  placard,  the  only  "certification"  of 
a  driver's  compliance  with  the  training 
requirements  of  the  HMRs  is  a  duty  imposed 
on  the  driver's  employer  to  retain  a  record  for 
each  driver  that  iadudes  "certification  tliat 
the  (driver)  has  been  trained  and  tested,  as 
required.  *  *  •"'• 

The  HMRs  clarify  the  relationchip  between 
federal  and  state  training  and  certification 
requirements  of  drivers.*'  States  may  impose 
more  stringent  trainii^g  requirements  on 
motor  vehicle  drivers.  However,  such 
authority  is  not  unlimited  States  may  only 
impose  vaotB  stzingfant  requirements  if  those 
requirements  (1)  do  not  conflict  with  the 
HMR  training  requiremants  and  (2)  apply 
only  to  drivers  domiciled  in  that  state.  In 
addition,  a  third  condition  was  listed  in  the 
preamble  to  the  final  rule  to  the  efiect  that 
a  state's  authority  to  impose  more  stringent 
or  additional  requiremeats  is  a  recognition  of 
"traditional  regulation  by  StatM  of  their  own 
resident  drivers  ■  *  ■  throu^  drivers' 


licensing  requlnmeata  ma6  procedwwa.'* 
However,  the  HMRa  do  not  aathoriae  olhar 
state  governmental  ageodw  to  impoae  Miek 
requirements.**  The  Maryland  Motor  Vehide 
Administration,  not  the  DB.  iaaves  CDLs  in 
the  State  of  Maryland. 

"Otherwise  Authorized  By  Fedend  Law" 

Although  the  overriding  purpose  of  the 
HMTA  is  to  enhance  safety  in  the 
transportation  of  hazardous  materials 
throiigh  uniformity  of  requirements  and 
standards,  (Zongreas  recognized  that  DOT'S 
ability  to  enforos  tmifbn^ty  through  its 
preemptive  authority  ant  state  and  local 
requirements  is  limited  to  the  extent  that 
such  non-federal  requirements  are 
"otherwise  authorliid  by  Federal  law."'» 
Since  the  enactment  of  the  1990  amendments 
to  the  HMTA,  the  courts  have  acted  to 
circiunscribe  the  reach  of  the  "otherwise 
authorized  by  federal  law"  provisions.  The 
Tenth  Circuit  Court  of  Appeals  concluded 
that  state  requirements  which  are  not 
Sf)ecirically  authorized  pursuant  to  other 
federal  statutes  are  not  "otherwise 
authorized"  simply  because  such  federal 
statutes  do  not  preempt  such  requirements.** 
In  this  instant  case,  two  additiooal  fad«ral 
statutes  deserve  review. 

The  Commercial  Motor  Vehicle  Safety  Act 
of  1986  (CMVSA)  provides  that  a  sUU  shall 
only  issue  CDLs  to  ttkose  persons  who 
operate  or  will  operate  commercial  motor 
vehicles  and  who  are  domiciled  in  tiie  state, 
'  and  that  each  state  must  allow  any  person 
who  has  a  valid  CDL  issued  by  any  other 
state  to  operate  a  oommercial  motor  vehide, 
in  all  states.*'  Thus,  in  terms  of  driver 
certifications,  the  condition  that  i 
limits  state  authority  lo  issue  < 
or  certification  tvquirements  ia  not  the  inter- 
or  intra-state  nature  of  the  transport  or 
whether  the  transportation  is  to  or  from  a 
state,  but  whether  tiie  driver  ia  domiciled  or 
non-domiciled. 

Neither  the  Rsaouroe  Cooservatiou  and 
Recovwy  Act  (RCRA)  **  nor  its  faoaplementing 
regulations  specifically  Mithoriza  any  non- 
federal driver  training  or  certification 
requirements.  In  bet  RCXA  bars  EPA  from 
promulgating  reguktioas  applicable  to 
transporters  of  haairdotts  wests  that  are 
inconsistent  with  the  requiremants  of  the 
HMTA  and  the  HMRs.**  The  regulatory 
history  implementing  RCRA  shows  that  tbe 
DOT  and  EPA  vrere  so  cooceiiiad  about  the 
possibility  that  compliance  «rilh  duplicative 
requirements  could  causa  such  Inaffidaacv 


"  See  49  CFK  pari  172  sMfapart  K  and  49  CFR 
177.800(c)  and  177.016.  While  DOTs  preemptive 
authority  over  tiiese  reqolraments  became  operative 
April  1.  1993.  we  realize  that  tbe  eCEectiTe  date  of 
these  requirements  has  been  delayed  until  October 
1. 1993  See  57  PR  20*4«  (Mity  15.  1992)  and  5« 
FR  5650  flaouary  22. 1«t3).  Aay  preavptioo 
decision  that  aMy  be  iaeuarfea  lUs  aalter  would 
ideally  caiad4e  wMk  Mto  DOT  Odob*  1st  aOectiva 
dais.  Id  do  cms  da  tt»  fumiijiii  seek  pisimption 
of  these  raqalmawili  peter  to  riw  aOsctive  date  of 
tbe  fe  ~ 


**See  49  CFR  172  70«(d)(S). 
"See  49  CFR  172.701. 


>«  See  57  FR  20947  (May  IS.  \mH. 

"  See  Pub  L  10t-«tS.  aadtea  a(a)(4)(A)  m* 
n(a). 

"SmColo  F»tb.UtiMtimQ>mm-nw.Hanaon, 
951  F.2d  ISai  n.10  (lIMh  CIr.  1M1). 

"See  P&b  L  992-S70.  tectkia  13009(a)  (12)  kk) 
(14).  Additionally.  H  iteald  be  aatsd  (kat  iIm 
CMVSA  specifically  lequliee  drivan  oparaUag 
cargo  tanks  and/or  tfaasporliBg  baiarduus  aMteriah 
in  types  or  quanttties  wtiich  raqaire  a  placard 
pursuant  to  49  CFR  part  172  sabfart  F  lo  obtelB 
endortement(s)  to  the  beak:  ooaiMrdal  driv 
license  to  verify  the  competaoce  of  aacfa  driver*  to 
engage  in  these  specialized  traoa^ortatkia 
opwrarioni 

"See  Pah.  L.  94  »W. 

'•See  Pub.  L  94-580.  iectioa  3003(b). 
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or  confusion  that  they  believed  the  HMRs  are 
"capable  of  being  modified  under  the  HMTA 
to  address  the  transportation  hazards  of 
waste  materials  and  that  the  RCRA  states  the 
need  for  such  a  modification."  ^  When  EPA 
delegates  its  authority  to  issue  regulations  to 
a  state,  the  state's  hazardous  waste  program 
must  be  equivalent  to  the  federal  program 
and  consistent  with  other  state  authorized 
programs.*' 

While  RCRA  does  not  have  a  mechanism 
to  prohibit  states  from  imposing 
requirements  on  the  transportation  of 
hazardous  waste  which  are  more  stringent  or 
broader  in  scope  than  those  imposed  by  EPA, 
states  may  not  rely  on  RC31A  to  shield  such 
requirements  from  review  under  the  HMTA. 
The  legislative  history  underpinning  RCRA's 
grant  of  "more  stringent  than"  authority  to 
states  shows  that  Congress  intended  to  allow 
states  to  create  rules  "more  stringent  than" 
the  federal  standards  only  for  the  selection  of 
hazardous  waste  disposal  sites.*' 
Additionally,  requirements  which  are 
broader  in  scope  than  EPA's  are  not  part  of 
the  federally-approved  program.*^  EPA 
clarified,  in  a  letter  to  CWTl  concerning  its 
grant  of  final  authorization  to  California's 
hazardous  waste  program,  that  "State 
hazardous  waste  transportation  requirements 
that  are  inconsistent  with  the  HMTA  should 
be  dealt  with  through  the  (DOT)  under  the 
special  procedures  established  under  the 
HMTA  for  that  purpose:  •  *  •  in  (EPA's) 
view  the  RCRA  process  does  not  preempt 
DOT  authority  in  the  area  of 
transportation."** 

Efforts  To  Seek  Ahemative  Resolution  Of 

This  Issue 

By  letter  dated  June  1, 1992,  Secretary 
Perciasepe  solicited  conunents  for  improving 
the  DE  in  the  face  of  increased 
responsibilities  and  diminishing  resources. 
In  response,  the  CWTI  and  the  NTTC  urged 
the  DE  to  eliminate  the  above  referenced 
driver  training  and  certification  programs  for 
non-domiciled  drivers  that  transport 
hazardous  waste  and  oil.  The  CWTl/NTTC 
recommendation  was  considered  by  the 
Maryland  Controlled  Hazardous  Substance 
Advisory  Council  (Council).  On  November  4, 
1992,  the  Council  submitted  its 
recommendations  to  Secretary  Perciasepe. 
The  reconmiendations  provided  that: 

Maryland's  requirements  largely  duplicate 
the  HMTA's  regulations.  (The  Council) 
think(s)  the  federal  regulations  are  sufficient, 
and  note(s)  that  they  have  been  recently 
improved  and  amended  *  *  *  Moreover, 


"S«B  43  FR  22626  {May  25, 1978). 

"  See  Pub.  L.  94- MO,  »«ction  3006(b). 

"S^  125  Cong.  Rac.  S6824-5,  Daily  Ed..  June  4, 
1979.  Th*  courU  have  upheld  this  view.  See  Ensco 
Inc.  V.  Dumas.  807  F.2d  743  (8th  CUi.  1966)  (section 
3009  "aclmowledgef  only  the  authority  of  etate  and 
local  government  entities  to  make  good-faith 
adaptaUons  of  federal  policy  to  local  conditions"; 
provision  applies  only  to  certain  limited  state 
requirements  pertaining  to  land  disposal  or 
treatment  tadlities);  Ogden  Environmental  Serves. 
V.  City  of  San  Diego.  687  F.  Supp.  1436  (S.E.  Cal. 
1988}  (Qting  Ensco). 

"See  40  C3T<  271.1(1). 

**  See  attached  letter  to  Cynthia  Hilton,  CWTI, 
from  Devereaux  Baraee,  EPA,  dated  OctolMr  29, 
1992. 


because  of  the  Department's  interest  in 
eliminating  duplicative  regulation,  we 
believe  it  is  in  the  Department's  best  interests 
to  eliminate  Maryland's  driver  training  and 
certification  programs  in  favor  of  the  federal 
Department  of  Transportation  programs 

•     •     •  25 

In  response  to  this  recommendation,  the 
DE  included  in  legislation  considered  during 
the  407th  Session  provisions  to  eliminate  the 
certification  requirements  for  drivers 
transporting  CHSs.*"  Regrettably,  this 
legislation  was  not  enacted.  The  Maryland 
Legislature  has  adjourned  until  January  12, 
1994.  In  view  of  these  tacts,  the  fact  that  the 
CWTI/NTTC  are  not  aware  of  any  effort  by 
the  DE  to  simultaneously  eliminate  the 
training  and  certification  requirements  for 
drivers  transporting  oil,  and  the  fact  that 
other  states  have  driver  training 
requirements,  the  CWTI/NTTC  have 
forwarded  this  petition  to  RSPA  for 
resolution. 

The  DE  Driver  Training  and  Certification 
Fequirements  Are  In  Conflict  With  The  "Dual 
Compliance"  and  "Obstacle"  Tests 

The  HMTA  provides  several  tests  to 
determine  the  consistency  of  state 
requirements  to  federal  standards.  We  assert 
that  the  DE  training  and  certification 
requirements  for  drivers  transporting  oil  and 
hazardous  wastes  are  in  conflict  with  the 
"dual  compliance"  and  "obstacle"  tests. *^ 

To  the  extent  the  HMRs  recognize  the  CDL 
.with  its  hazardous  materials  and/or  cargo 
tank  endorsements  as  "certification"  of 
federal  training  requirements,  a  driver  cannot 
comply  with  the  requirement  that  "no  person 
who  operates  a  commercial  motor  vehicle 
*  •  *  have  more  than  one  driver's  license." 
The  certification  cards  required  by  both  DE 
driver  training  and  certification  programs  are 
required  to  be  possessed  in  the  same  manner 
as  a  CDL  Moreover,  the  HMRs  flatly 
prohibited  additional  or  more  stringent 
training  and  certification  requirements  on 
non-domiciled  drivers.  Non-domiciled 
drivers  transporting  oil  and  CHSs  to  or  from 
points  in  Maryland  cannot  avoid  the  DE 
requirements. 

If  the  DE  requirements  are  allowed  to 
stand,  other  states  could  require  state- issued 
certification  cards  prior  to  transporting 
covered  hazardous  materials  to  or  frtim 
points  in  any  such  state.  While  enormous, 
the  burden  of  such  paperwork  compliance 
would  pale  in  comparison  to  the  demands  on 
company  training  programs  to  adjust  to  every 
addition  or  more  stringent  training 
requirement  that  a  state  may  choose  to 
impose  to  qualify  drivers  in  anticipation  that 
the  driver  may  be  in  a  position  to  transport 
hazardous  materials  to  or  from  points  in  a 
state,  particularly,  if  such  programs  required 
pre-approval  as  is  the  case  with  the  DE's  CHS 


**  See  attached  letter  to  Robert  Perdasepe,  DE. 
from  Scott  Bums,  Council,  dated  November  4, 1992. 

"  See  attached  copies  of  HB  270  and  SB  856.  No 
legislative  change  is  needed  to  eliminate  the 
training  and  certification  requirements  for  drivers 
transporting  oil  l>ecaus«  the  Maryland  Environment 
Article  authorizing  the  oil  management  and 
response  program  does  not  specifically  require 
driver  training  or  certification. 

*' See  49  CFR  107.202(b). 


program.  These  requirements  become 
infinitely  more  burdensome  for  non- 
domiciled  drivers  who  must  preregister  for 
tests  at  specified  times  and  locations  such  as 
are  administered  by  the  DB  for  drivers 
transporting  oil.  The  degree  to  which  the  DE 
training  and  certification  requirements  for 
CHS  apply  only  to  hazardous  waste  and 
apply  differently  from  or  in  addition  to  the 
HMR  training  and  recordkeeping 
requirements  and  thus  create  an  obstacle  to 
the  accomplishment  and  execution  of  the 
HMTA  and  the  HMRs,  they  should  also  be 
reviewed  under  the  inconsistency  restrictions 
of49CFR1^1.3(c).*" 

Conclusion 

The  goals  of  the  DE  to  ensure  that  drivers 
of  hazardous  waste  and/or  oil  materials 
operate  safely  is  laudable.  We  do  not  object 
to  state  interest  in  prtimoting  safety.  We  do 
not  dispute  the  DE's  ability  to  determine  and 
impose  training  and  certification 
requirements  on  drivers  of  hazardous  waste, 
oil  or  any  other  commodity  when  such 
drivers  are  domiciled  in  Maryland.  What 
cannot  be  tolerated  in  a  transportation 
setting,  however,  is  unilateral  state  action  at 
odds  with  federal  prohibitions  to  the 
contrary.  It  is  clear  to  us  that  the  continued 
application  of  the  DE  training  and 
certification  requirements  on  non-domiciled 
drivers  after  October  1, 1993  is  a  matter  ripe 
for  preemption  under  the  HMTA  and  the 
HMRs. 

Certification 

Pursuant  to  49  CFR  107.205(a).  we  hereby 
certify  that  a  copy  of  this  application  has 
been  forwarded  with  an  invitation  to  submit 
comments  within  45  days  to:  Robert 
Perciasepe,  Secretary,  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  MD  21224. 

Respectfully  submitted, 

Stephen  Hansen, 

Chairman,  Chemical  Waste  Transportation 
Institute. 

Clifford  J.  Harvison, 

President,  National  Tank  Truck  Carriers,  Inc. 

Enclosures 

Attachmenta 

•  COMAR  26.10.01.17. 

•  Environment  Article,  Title  7,  section 
201(b)  and  (m),  and  Section  262. 

•  COMAR  26.13.01.C 

•  Letter  to  Cynthia  Hilton,  NSWMA,  from 
Deveraux  Barnes,  EPA,  dated  October  29, 
1992. 

•  Letter  to  Robert  Perciasepe,  DE,  fitim 
Scott  Bums,  Controlled  Hazardous  Substance 
Advisory  Council. 

•  Maryland  SB  856. 

•  Maryland  HB  270. 

n.  Background 

The  HMTA  was  enacted  in  1975  to 
give  the  Department  of  Transportation 


**See  49  CFR  171.39CX1).  In  the  praamoie  to  diis 
rule.  RSPA  suted  the  "Section  171.3(c)  does  not  list 
all  the  conditions  under  which  II  might  view  a  State 
or  local  law  a*  'InconsistenL' "  4S  FR  35567  (May 
22, 1980). 


IMI 
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greater  authority  "to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  49  App.  U.S.C.  1801.  A  key 
aspect  of  the  HMTA  is  that  it  replaced 
a  patchwork  of  State  and  local  laws.  The 
U.S.  Court  of  Appeals  for  the  Tenth 
Circuit  recognized,  in  Colorado  Public 
Utilities  Comm.  v.  Harmon,  951  F.2d 
1571. 1575  (10th  Cir.  1991).  that 
"lUlniformity  was  the  linchpin  in  the 
design  of  (the  HMTA]." 

Unless  otherwise  authorized  by 
Federal  law  or  unless  a  waiver  of 
preemption  is  granted  by  DOT,  the 
HMTA  explidUy  preempts  "any 
requirement  of  a  State  or  pohtical 
subdivision  thereof  or  Indian  tribe 

•  •  '"if: 

(1)  Compllanca  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  (the 
HMTA]  or  of  a  regulation  issued  under  (the 
HMTA)  it  not  possible, 

(2)  The  State  or  political  subdivision  or 
Indian  tribe  requirement  as  applied  or 

.  enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  the  reguletions  issued  under  [the 
HMTA)  or 

(3)  It  is  preempted  under  section  105(a)(4) 
(49  App.  U.S.Q  1804(a)(4).  describing  five 
"covered  subject"  areas]  or  section  105(b)  (49 
App.  U.S.C.  1804(b).  dealing  with  highway 
routing  requirements).  49  App.  U.S.C 
1811(a). 

Section  1804(a)(4)  preempts  "any  law, 
regulation,  order,  ruling,  provision,  or 
other  requirement  of  a  State  or  political 
subdivision  thereof  or  an  Indian  tribe 

•  •  *"  which  concerns  a  "covered 
subject"  and  "is  not  substantively  the 
same"  as  a  provision  in  the  HMTA  or 
regulations  promulgated  pursuant  to  the 
HMTA.  State  and  Indian  tribe  hazardous 
materials  highway  routing  requirements 
governed  by  49  App.  U.S.C.  1804(b), 
and  requirements  "otherwise  authorized 
by  Federal  law,"  are  excepted.  Section 
1804(a)(4)  Usts  the  fivs  "covered 
subjects"  as: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials. 

(ii)  The  pacldng,  repacking,  handling, 
labeling,  marking  and  placarding  of 
hazardous  materials. 

(lii)  The  preparation,  execution,  and  use  of 
shi[>ping  documents  pertaining  to  hazardous 
materials  and  requirements  respecting  the 
number,  content,  and  placement  of  such 
documents. 


(iv)  The  written  notification,  recording, 
and  reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materials. 

(v)  The  design,  manufocturing.  febrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or  container 
which  is  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

In  a  final  rule  published  in  the  Federal 
Register  on  May  13. 1992  (57  FR  20424. 
20428),  RSPA  defined  "substantively 
the  same"  to  mean  "conforms  in  every 
significant  respect  to  the  Federal 
requirement.  Editorial  and  other  similar 
de  minimis  changes  are  permitted."  49 
CFR  107.202(d). 

The  HMTA  provides  that  any  directly 
ejected  person  may  apply  to  the 
Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision,  or  Indian  tribe  requirement 
is  preempted  by  the  HMTA.  Notice  of 
the  applica'ion  must  be  published  in  the 
Federal  Register,  and  the  applicant  is 
precluded  from  seeking  judicial  relief 
on  the  "same  or  substantially  the  same 
issue"  of  preemption  for  180  days  after 
the  application,  or  until  the  Secretary 
takes  final  action  on  the  application, 
whichever  occurs  first  49  App.  U.S.C. 
1811(c)(1).  A  party  to  a  preemption 
determination  proceeding  may  seek 
judicial  review  of  the  determination  in 
U.S.  District  Court  within  60  days  after 
the  determination  become  final.  49  App. 
U.S.C.  1811(e). 

The  Secretsjry  of  Transportation  has 
delegated  the  RSPA  the  authority  to 
make  determinations  of  preemption, 
except  for  those  concerning  highway 
routing,  which  were  delegated  to  the 
Federal  Highway  Administration.  49 
CFR  1.53(b).  RSPA's  regulaUons 
concerning  preemption  determinations 
are  set  forth  at  49  CFR  107.201-107.211 
(including  amendments  of  February  28, 
1991  (58  FR  8616),  April  17, 1991  (56 
FR  15510),  and  May  13. 1992  (57  FR 
20424)).  Under  these  regulations, 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety  issues 
preemption  determinations.  Any  person 
aggrieved  by  RSPA's  decision  on  an 
application  for  a  preemption 
determination  may  file  a  petition  for 
reconsideration  within  20  days  of 
service  of  that  decision.  49  CFR 
107.211(a). 

The  decision  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 


Safety  becomes  RSPA's  final  decision  20 
days  after  service  if  no  petition  for 
reconsideration  is  filed  within  that  time; 
the  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  under  49  U.S.C 
1811(e).  If  a  petition  for  reconsideration 
is  filed,  the  action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  is  RSPA's  final  agency 
action.  49  CFR  107,211(d). 

In  making  decisions  on  appUcations 
for  preemption  determinations.  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12,612, 
entitled  "Federalism"  (52  FR  41685 
(Oct.  30, 1987)).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  odier  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority.  The 
HMTA  contains  express  provisions, 
which  RSPA  has  implemented  through 
its  regulations. 

ni.  Further  Comments 

All  comments  should  be  limited  to 
the  issue  of  whether  Maryland's 
hazardous  materials  training  and 
certification  laws  applicable  to  non- 
domiciled  drivers  transporting  oil  or 
controlled  hazardous  substances  are 
preempted  by  the  HMTA.  Comments 
should  specifically  address  the 
"substantively  the  same,"  "dual 
compliance,"  and  "obstacle"  tests 
described  in  Part  II  above.  Comments 
should  also  address  the  issue  of  whether 
Maryland's  hazardous  materials  training 
and  certification  regulations  are 
"otherwise  authorized  by  Federal  law." 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forth  at  49  CFR 
107.201-107.211. 

Issued  in  Washington,  DC.  on  May  13. 
1993. 
Alan  I.  Roberts, 

Associate  Administrator  for  HaxardouM 
Materials  Safety. 

[FR  Doc.  93-11834  Filed  S-18-43:  B:45  am] 
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Rules  and  Regulations 


Fado-al  Register 

Vol.  Sa.  No.  96 
Thunday,  May  20.  1903 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckx^uments  having  general 
appllcat))llty  and  legal  effect  most  of  whteti 
are  Keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tittes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Docunnents.  Prices  ot 
new  boo(«  are  listed  in  the  first  FEDEFIAL 

REGISTER  issue  of  each  week. 


DEPARTMEffT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1755 
RIN  0572-AA56 

REA  Specification  for  Riled  Telephone - 
Cables  with  Expanded  Insulation 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  amends  its 
regulations  on  Telecommunications 
Standards  and  Specifications  for 
Materials,  Equipment  and  Construction, 
by  rescinding  REA  Bulletin  345-89. 
REA  Specification  for  Filled  Telephone 
Cables  with  Expanded  Insulation,  PE- 
89,  and  codifying  this  specification. 
This  revised  specification  updates  the 
end  product  performance  requirements 
of  filled  cables  with  expanded 
insulation  brought  about  through 
technological  advancements  made 
during  the  last  five  years. 
EFFECTIVE  DATE:  June  21,  1993. 
Incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams,  Chief,  Outside  Plant 
Branch,  Telecommunications  Standards 
Division.  Rural  Electrification 
Administration,  room  2844.  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500.  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 


the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  adopted,  this  final  rule 
will  not:  (1)  Preempt  any  State  or  local 
laws,  regulations,  or  policies;  (2)  Have 
any  retroactive  effect;  and  (3)  Require 
administrative  proceedings  before 
parties  may  file  suit  challenging  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  This  final  rule 
involves  standards  and  s[)ecifications, 
which  may  increase  the  direct  short- 
term  costs  to  the  REA  borrower. 
However,  the  long-term  direct  economic 
costs  are  reduced  through  greater 
durability  and  lower  maintenance  cost 
over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  section 
3504  of  that  Act,  information  collection 
and  recordkeeping  requirements 
contained  in  this  final  rule  have  been 
approved  by  0MB  under  control 
number  0572-0077  which  expires  on 
January  31, 1994.  Comments  concerning 
these  requirements  should  be  directed 
to  the  Office  of  Information  and 
Regulator  Affairs  of  0MB,  Attention: 
Desk  Officer  for  USDA,  room  3201,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

National  Enviromnental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 


Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  under 
No.  10.851.  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  No.  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents, 
United  States  Government  Printing 
Office,  Washington.  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  that 
requires  intergovernmental  consultation 
with  State  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

REA  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  REA 
financing.  REA  issues  standards  and 
S{>ecifications  for  the  construction  of 
telephone  facilities  financed  with  REA 
loan  funds.  REA  is  rescinding  Bulletin 
345-89.  REA  Specification  for  Filled 
Telephone  Cables  with  Expanded 
Insulation,  PE-89,  and  codifying  this 
specification  at  7  CFR  1755.890,  REA 
Specification  for  Filled  Telephone 
Cables  with  Expanded  Insulation. 

The  American  National  Standard 
Institute  (ANSI)  and  the  Insulated  Cable 
Engineers  Association  (ICEA)  are 
scientific  and  technical  organizations 
formed  for  the  development  of 
standards  on  characteristics  and 
performance  of  materials,  products, 
systems,  and  services.  An  ANSI/ICEA 
standard  represents  a  common 
viewpoint  of  those  parties  concerned 
with  its  provisions;  namely  producers, 
users,  and  general  interest  groups.  The 
standard  is  intended  to  aid  industry, 
government  agencies,  and  the  general 
public. 

It  is  REA  policy  to  use  the  standards, 
rules,  and  regulations  of  such 
engineering  and  standards  groups  as 
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ANSI,  the  ICEA.  the  American  Sodety 
for  Testing  and  Materials  (ASTM).  and 
the  various  national  engineering 
societies,  and  such  references  as  the 
National  Electrical  Safety  Code  (NESC) 
and  the  National  Electrical  Code  (NEC), 
to  the  greatest  extent  practicable  as 
determined  by  REA.  R£A  is  also  guided 
by  OMB  Circular  No.  A-119,  Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Standards  in  its 
activities.  In  the  absence  of  national 
standards,  or  where  REA  determines 
that  existing  national  standards  are  not 
satisfactory,  standards  will  be  prepared 
for  material  and  equipment  as 
necessary. 

On  September  13. 1991.  REA 
published  a  pcpposed  rule  (56  FR 
46575)  to  rescind  REA  Bulletin  345-89. 
REA  Specification  for  Filled  Telephone 
Cables  with  Expanded  Insulation.  PE- 
89.  and  to  incorporate  by  reference  a 
new  Bulletin  1753F-208(PE-89). 
Comments  on  this  proposed  rule  were 
due  October  15.  1991.  No  comments 
were  received  by  this  due  date. 
Subsequently.  REA  has  determined  that 
the  public  interest  is  better  served  by 
codifying  the  revised  specification 
rather  than  incorporation  by  reference. 

Additionally.  REA  has  determined 
that  by  codifying  the  revised 
specification,  borrowers  will  be 
provided  with  the  opportunity  to 
increase  subscriber  services  through 
enhanced  cable  designs  brought  about 
through  technological  advancements 
made  during  the  last  five  years  in  an 
economical  and  efficient  manner.  This 
specification  will  also  allow  cable 
manufacturers  to  reduce  their 
production  costs  by  providing  one 
uniform  cable  design  to  both  REA  and 
non-REA  telephone  companies,  a 
practice  not  done  before  this  regulation 
today.  This  reduction  in  manufacturing 
costs  will  result  in  lower  cable  costs  for 
borrowers  without  any  degradation  in 
cable  performance. 

List  ofSubiects  th  7  CFR  Part  175S 

Incorporation  by  reference.  Loan 
programs— communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  reasons  sot  out  in  the  preamble. 
REA  amends  7  CFR  part  1755  as 
follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPEORCATIONS 
FOR  MATERIALS.  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
is  revised  to  read  as  follows: 

AalUri^  7  U.S£.  901  ettaq..  1921  etseq. 


f175S.«7    [AniwMled] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  No. 
345-89  hom  the  table. 

3.  Section  1755.890  is  added  to  read 
as  follows: 

I17SS.890    REAapwrfflcctionfarfllled 
telephone  cable*  with  expanded  Inautotion. 

(a)  Scope.  (1)  This  section  covers  the 
requirements  for  filled  telephone  cables 
intended  for  direct  burial  installation 
either  by  trenching  or  by  direct  plowing, 
for  underground  application  by 
placement  in  a  duct,  or  for  aerial 
installation  by  attachment  to  a  support 
strand. 

(i)  The  conductors  are  solid  copper, 
individually  insulated  with  an  extruded 
cellular  insulating  compound  which 
may  be  either  totally  expanded  or 
expanded  with  a  solid  skin  coating. 

(ii)  The  insulated  conductors  are 
twisted  into  pairs  which  are  then 
stranded  or  oscillated  to  form  a 
cylindrical  core. 

(iii)  For  high  frequency  applications. 
the  cable  core  may  be  separated  into 
compartments  with  screening  shields. 

(iv)  A  moisture  resistant  filling 
compound  is  applied  to  the  stranded 
conductors  completely  covering  the 
insulated  conductors  and  filling  the 
interstices  between  pairs  and  units. 

(v)  The  cable  structure  is  completed 
by  the  application  of  suitable  core 
wrapping  material,  a  flooding 
compound,  a  shield  or  a  shield/armor, 
and  an  overall  plastic  jacket. 

(2)  The  number  of  pairs  and  gauge 
size  of  conductors  which  are  used 
within  the  REA  program  are  provided  in 
the  following  table: 


AWQ 

19 

22 

24 

26 

Paii» 

6 

6 

6 

12 

12 

12 

18 

16 

18 

25 

25 

25 

25 

SO 

SO 

SO 

75 

75 

75 

100 

100 

100 

150 

150 

150 

200 

200 

200 

300 

300 

300 

400 

400 

400 

600 

600 

fiOO 

900 

900 

900 

1000 

1000 
1200 
1500 
1A00 

1000 
1200 
1500 
1800 
2100 
2400 

2700 

Nota:  Cables  larger  In  pair  si^es  than  those 
stx>wn  in  this  table  must  meet  all  requirements 
of  this  section. 

(3)  Screened  cable,  when  specified, 
must  meet  all  requirements  of  this 
section.  The  pair  sizes  of  screened 
cables  used  within  the  REA  program  are 


referenced  in  paragraph  (e)(2Ki)  of  this 
section. 

(4)  All  cables  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
under  this  section  must  be  accepted  by 
REA  Technical  Standards  Committee 
"A"  (Telephone).  For  cables 
manufactured  to  the  specification  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
authority  on  what  constitutes  a  design 
change. 

(5)  Materials,  manufacturing 
techniques,  or  cable  designs  not 
specifically  addressed  by  this  section 
may  be  allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  modified 
materials,  manufacturing  techniques,  or 
cable  designs  must  be  provided  to 
substantiate  product  utility  and  long- 
term  stability  and  endurance. 

(6)  The  American  National  Standard 
Institute/Insulated  Cable  Engineers 
Association,  Inc.  (ANSI/ICEA)  S-84- 
608-1988.  Standard  For 
Telecommunications  Cable,  Filled. 
Polyolefin  Insulated.  Copper  Conductor 
Technical  Requirements  referenced 
throughout  this  section  is  incorporated 
by  reference  by  REA.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  ANSI/ICEA  S- 
84-608-1988  are  available  for 
inspection  during  normal  business 
hours  at  REA.  room  2845.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC.  Copies  are 
available  from  ICEA.  P.  O.  Box  440, 
South  Yarmouth,  MA  02664.  telephone 
number  (508)  394-4424. 

(7)  American  Society  for  Testing  and 
Materials  specifications  (ASTM)  A  505- 
87.  Standard  Specification  for  Steel, 
Sheet  and  Strip,  Alloy.  Hot-Rolled  and 
Cold-Rolled,  General  Requirements  For; 
ASTM  B  193-87.  Standard  Test  Method 
for  Resistivity  of  Electrical  Conductor 
Materials;  ASTM  B  224-80,  Standard 
Classification  of  Coppers;  ASTM  B  694- 
86,  Standard  Specification  for  Copper, 
Copper  Alloy,  and  Copper-Clad 
Stainless  Steel  Sheet  and  Strip  for 
Electrical  Cable  Shielding;  ASTM  D 
4565-90a,  Standard  Test  Methods  for 
Physical  and  Environmental 
Performance  Properties  of  Insulations 
and  Jackets  for  Telecommunications 
Wire  and  Cable;  and  ASTM  D  4566-90, 
Standard  Test  Methods  for  Electrical 
Performance  Properties  of  Insulations 
and  Jackets  for  Telecommunications 
Wire  and  Cable  referenced  in  this 
section  are  incorporated  by  reference  by 
REA.  These  incorporations  by  references 
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were  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  the  ASTM  standards  are  available  for 
inspection  during  normal  business 
hours  at  REA,  room  2845,  U.S. 
Department  of  AgricuUure,  Washington, 
DC  20250  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC.  Copies  area 
available  from  ASTM.  1916  Race  Street, 
Philadelphia,  PA  19103-1187, 
telephone  number  (215)  299-5585. 

(b)  Conductors  and  conductor 
insulation.  (1)  The  gauge  sizes  of  the 
copper  condifttors  covered  by  this^ 
section  must  be  19,  22,  24,  and  26  ' 
American  Wire  Gauge  (AWG). 

(2)  Each  conductor  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988,  paragraph  2.1. 

(3)  Factory  joints  made  in  conductors 
during  the  manufacturing  process  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  2.2. 

(4r The  raw  materials  used  for 
conductor  insulation  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988.  paragraphs  3.1 
through  3.1.3. 

(5)  The  finished  conductor  insulation 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-6G8-1988, 
paragraphs  3.2.2,  3.2.3,  and  3.3. 

(6)  Insulated  conductor  must  not  have 
an  overall  diameter  greater  than  2 
millimeters  (mm)  (0.081  inch  (in.)). 

(7)  A  permissible  overall  performance 
letvel  of  faults  in  conductor  insulation 
must  average  not  greater  than  one  fault 
per  12,000  conductor  meters  (40.000 
conductor  feet)  for  each  gauge  of 
conductor. 

(i)  All  insulated  conductors  must  be 
continuously  tested  for  insulation  faults 
during  the  twinning  operation  with  a 
method  of  testing  acceptable  to  REA. 
The  length  coimt  and  number  of  faults 
must  be  recorded.  The  information  must 
be  retained  for  a  period  of  6  months  and 
be  available  for  review  by  REA  when 
reouested. 

(ii)  The  voltages  for  determining 
compliance  with  the  requirements  of 
this  section  are  as  follows: 


AWG 

Direct  Current 
Voltages  (kilovotts) 

1? 

2St 

24 

26 

4.5 
3.6 
3.0 
2.4 

(8)  Repairs  to  the  conductor 
insulation  during  manufacture  are 
permissible.  The  method  of  repair  must 
be  accepted  by  REA  prior  to  its  use.  The 
repaired  insulation  must  be  capable  of 


'  meeting  the  relevant  electrical 
requirements  of  this  section. 

(9)  All  repaired  sections  of  insulation 
must  be  retested  in  the  same  manner  as 
originally  tested  for  compliance  with 
paragrajph  fb)(7)  of  this  section. 

(10)  The  colored  insulating  material 
removed  from  or  tested  on  the 
conductor,  from  a  finished  cable,  must 
meet  the  performance  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraphs  3.4.1  through  3.4.6. 

(c)  Identification  of  pairs  and  twisting 
of  pairs.  (1)  The  insulation  must  be 
colored  to  identify: 

(i)  The  tip  and  ring  conductor  of  each 
pair;  and 
(ii)  Each  pair  in  the  completed  cable. 

(2)  The  colors  to  be  used  in  the  pairs 
in  the  25  pair  group,  together  with  the 
pair  numbers  must  be  in  accordance 
with  the  table  specified  in  ANSI/ICEA 
S-84-608-1988.  paragraph  3.5. 

(3)  Positive  identification  of  the  tip 
and  ring  conductors  of  each  pair  by 
marking  each  conductor  of  a  pair  with 
the  color  of  its  mate  is  permissible.  The 
method  of  marking  must  be  accepted  by 
REA  prior  to  its  use. 

(4)  Other  methods  of  providing 
positive  identification  of  the  tip  and 
ring  conductors  of  each  pair  may  be 
employed  if  accepted  by  REA  prior  to  its 
use. 

(5)  The  insulated  conductors  must  be 
twisted  into  pairs. 

(6)  In  order  to  provide  sufficiently 
high  crosstalk  isolation,  the  pair  twists 
must  be  designed  to  enable  the  cable  to 
meet  the  capacitance  unbalance  and 
crosstalk  loss  requirements  of 
paragraphs  (k)(5),  (k)(6),  and  (k)(8)  this 
section. 

(7)  The  average  length  of  pair  twists 
in  any  pair  in  the  finished  cable,  when 
measured  on  any  3  meter  (10  foot) 
length,  must  not  exceed  the  requirement 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  3.5. 

[d]  Forming  of  the  cable  core.  (1) 
Twisted  pairs  must  be  assembled  in 
such  a  way  as  to  form  a  substantially 
cylindrical  group. 

(2)  When  desired  for  lay-up  reasons, 
the  basic  group  may  be  divided  into  two 
or  more  subgroups  called  units. 

(3)  Each  group,  or  unit  in  a  particular 
group,  must  be  enclosed  in  bindings  of 
the  colors  indicated  for  its  particular 
pair  count.  The  pair  count,  indicated  by 
the  colors  of  insulation,  must  be 
consecutive  as  indicated  in  paragraph 
(d)(6)  of  this  section  through  units  in  a 
group. 

(4)  The  filling  compound  must  be 
applied  to  the  cable  core  in  such  a  way 
as  to  provide  as  near  a  completely  filled 
core  as  is  commercially  practical. 

(5)  Threads  and  tapes  used  as  binders 
must  comply  with  the  requirements 


specified  in  ANSI/ICEA  S-84-608-1988. 
paragraphs  4.2  and  4.2.1. 

(6)  The  colors  of  the  bindings  and 
their  significance  with  respect  to  pair 
count  must  be  as  follows: 


Group 
No. 

CoJofOf 
Bindings 

Group  Pair  Count 

1 

White-Blue 

1-25 

2 

White-Or- 

26-50 

3 

ange. 
White- 
Green. 

51-75 

4 

White- 
Brown. 

76-100 

5 

White-Siate 

101-125 

6 

Red-Biue  .. 

126-150 

7 

RadOf- 

151-175 

a 

ange. 
Red-Green 

176-200 

9 

Red-Brown 

201-225 

10 

Red-Slate  . 

226-250 

11 

BtacK-Blue 

251-275 

12 

Black-Or- 

276-300 

13 

ange. 
Biadt- 
Green. 

301-325 

14 

Black- 
Brown. 

326-350 

15 

Biadt-Siate 

351-375 

16 

Yellow- 
Blue. 

376-400 

17 

Yellow-Or- 

401-425 

18 

ange. 
Yellow- 
Green. 

426-450 

19 

Yellow- 
Brown. 

451-475 

20 

Yellow- 
Slate. 

476-500 

21 

Videt-Blue 

501-525 

22 

Violet-Or- 

526-550 

23 

ar>ge. 
Vioiet- 
Green. 

551-575 

24 

Videt- 
Brown. 

576-600 

(7)  The  use  of  the  white  unit  binder 
in  cables  of  100  pairs  or  less  is  optional. 

(8)  When  desired  for  manufacturing 
reasons,  two  or  more  25  pair  groups  may 
be  bound  together  with  nonhygroscopic 
and  nonwicking  threads  or  tapes  into  a 
super-unit.  Threads  or  tapes  must  meet 
the  requirements  specified  in  paragraph 
(d)(5)  of  this  section.  The  group  binders 
and  the  super-unit  binders  must  be 
color  coded  such  that  the  combination 
of  the  two  binders  must  positively 
identify  each  25  pair  group  from  every 
other  25  pair  group  in  the  cable.  Super- 
unit  binders  must  be  of  the  color  shown 
in  the  following  table: 
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Super-Unit  Binder  Cotors 


Pair  Numbers 


1-600 

601-1200 

1201-1800 

1801-2400 

2401-3000 

3001-<a600 

3601-4200 

4201-4800 

4801-5400 

5401-6000 


Binder  Color 


Red 

Black 

Yellow 

Violet 

Blue 

Orange 

Green 

Brown 

Slato 


(9)  Ck>lor  binders  must  not  be  missing 
for  more  than  90  meters  (300  feet)  from 
any  25  pair  group  or  from  any  subgroup 
used  as  part  of  a  super-unit  At  any 
cable  cross-section,  no  adjacent  25  pair 
groups  and  no  more  than  one  subgroup 
of  any  supw-unit  may  have  missing 
binders.  In  no  case  must  the  total 
number  of  missing  binders  exceed  three. 
Missing  super-unit  binders  must  not  be 
permitted  for  any  distance. 

(10)  Any  reel  of  cable  which  contains 
missing  binders  must  be  labeled 
indicating  the  colors  and  location  of  the 
binders  involved.  The  labeling  must  be 
apnlied  to  the  reel  and  also  to  the  cable. 

(e)  Screened  cable.  (1)  Screened  cable 
must  be  constructed  such  that  a 
metallic,  internal  8creen(s)  must  be 
provided  to  separate  and  provide 
sufficient  isolation  between  the 
compartments  to  meet  the  requirements 
of  this  section. 

(2)  At  the  option  of  the  user  or 
manufacturer,  identified  service  pairs 

[)roviding  for  voice  order  and  fault 
ocation  may  be  placed  in  screened 
cables. 

(i)  The  number  of  service  pairs 
provided  must  be  one  per  twenty-five 
operating  pairs  plus  two  for  a  cable  size 
up  to  and  including  400  pairs,  subject 
to  a  minimum  of  four  service  pairs.The 
pair  counts  for  screened  cables  are  as 
follows: 

Screened  Cable  Pair  Counts 


Carrier  Ptfr 
Count 

Sendee  Pairs 

Total  Pirir 
Count 

24 

4 

28 

50 

4 

54 

100 

6 

106 

150 

8 

158 

200 

10 

210 

300 

14 

314 

400 

18 

418 

(iv)  The  colors  used  for  the  service 
pairs  must  be  in  accordance  %vith  the 
requiremenU  of  paragraph  (b)(5)  of  this 
section.  The  color  code  used  for  the 
service  paira  together  with  the  service 
pair  number  are  shown  in  the  following 
table:  ^ 

Color  Code  For  Service  Pairs 


(ii)  The  service  palre  must  be  equally 
divided  among  the  compartments.  The 
color  sequence  must  be  repeated  in  each 
compartment. 

(iii)  The  electrical  and  physical 
characteristics  of  each  service  pair  must 
meet  all  the  requirements  set  forth  in 
this  section. 


Service 

Color 

Pair  No. 

Tip 

Ring 

1 

WNte  

Red 

2 

M 

Black 

3 

M 

•■•••• 

Yellow 

4 

M 

•••••• 

Violet 

5 

9^^Km     ••••••••••« 

««•••• 

Black 

6 

« 

•••••• 

Yelk>w 

7 

M 

•••••• 

Violet 

8 

Black 

••••• 

YeHow 

9 

M 



Vtolel 

(3)  The  screen  tape  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-60»-1988.  paragraphs  5.1 
through  5.4. 

(4)  The  screen  tape  must  be  tested  for 
dielectric  strength  by  completely 
removing  the  protective  coating  from 
one  end  to  be  used  for  grounding 
purposes. 

(i)  Using  an  electrode,  over  a  30 
centimeter  (1  foot)  length,  apply  a  direct 
current  (dc)  voltage  at  the  rate  of  rise  of 
500  volts/second  until  failure. 

(ii)  No  breakdown  should  occur  below 
8  kilovolts. 

(f)  Filling  compound.  (1)  After  or 
during  the  stranding  operation  and  prior 
to  application  of  the  core  wrap,  filling 
compound  must  be  applied  to  the  cable 
core.  The  compound  must  be  as  nearly 
colorless  as  is  commercially  feasible  and 
consistent  with  the  end  product 
reauirements  and  pair  identification. 

(2)  The  filling  compound  must 
comply  with  the  requirements  specified 
In  ANSI/ICEA  S-84-608-1988. 
paragraphs  4.4  through  4.4.4. 

OlThe  individual  cable  manufacturer 
must  satisfy  REA  that  the  filling 
compound  selected  for  use  is  suitable 
for  its  intended  application.  The  filling 
compound  must  be  appUed  to  the  cable 
in  such  a  manner  that  the  cable 
components  will  not  be  degraded. 

(g)  Core  wrap.  (1)  The  core  wrap  must 
comply  with  the  requlremente  specified 
in  ANSI/ICEA-S-84-608-1988, 
paragraph  4.3. 

(2rif  required  for  manufacturing 
reasons,  white  or  colored  binders  of 
nonhygroscopic  and  nonwicklng 
material  may  be  applied  over  the  core 
and/or  wrap.  Whan  used,  bindere  must 
meet  the  requirements  specified  in 
paragraph  (dM5)  of  this  section. 

(3)  Suffidant  filling  compound  must 
have  been  applied  to  the  core  wrap  so 


that  voids  or  air  spaces  existing  between 
the  core  and  the  inner  side  of  ^e  core 
wrap  are  minimized. 

(h)  Flooding  compound.  (1)  Sufficient 
flooding  compound  must  be  applied  on 
all  sheath  interfeces  so  that  voids  and 
air  •|}aces  in  these  areas  are  minimized. 
When  the  optional  armored  design  is 
used,  the  flooding  compound  must  be 
applied  between  the  core  wrap  and 
shield,  between  the  shield  and  armor, 
and  between  the  armor  and  the  jacket  so 
that  voids  and  air  spaces  in  these  areas 
are  minimized.  The  use  of  floodant  over 
the  outer  metallic  substrate  is  not 
required  if  uniform  bonding,  per 
paragraph  (i)(7)  of  this  section,  is 
achieved  between  the  plastic-clad  metal 
and  the  jacket. 

(2)  The  flooding  compound  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  4.5  and  the  jacket  slip  test 
requirements  of  appendix  A.  paragraph 
(III)(5)  of  this  section. 

(3)  The  individual  cable  manufacturer 
must  satisfy  REA  that  the  flooding 
compound  selected  for  use  is  acceptable 
for  the  application. 

(i)  Shield  and  optional  armor.  (1)  A 
single  corrugated  shield  must  be  applied 
longitudinally  over  the  core  wrap. 

(2)  For  unamiored  cable  the  shield 
overlap  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988,  paragraph  6.3.2.  Core 
diameter  is  defined  as  the  diameter 
under  the  core  wrap  and  binding. 

(3)  For  cables  containing  the  coated 
aluminum  shield/coated  steel  armor 
(CACSP)  sheath  design,  the  coated 
aluminum  shield  must  be  applied  in 
accordance  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  6.3.2,  Dual  Tape  Shielding 
System. 

(4)  General  requirements  for 
application  of  the  shielding  material  are 
as  follows: 

(1)  Successive  lengths  of  shielding 
tapes  may  be  joined  during  the 
manufacturing  process  by  means  of  cold 
weld,  electric  weld,  soldering  with  a 
nonadd  flux  or  other  acceptable  means 

(ii)  Shield  splices  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988,  paragraph  6.3.3. 

(iii)  The  corrugations  and  the 
application  process  of  the  coated 
aluminum  and  copper  bearing  shields 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  6.3.1. 

(iv)  The  shielding  material  must  be 
applied  in  such  a  manner  as  to  enable 
the  cable  to  pass  the  cold  bend  test 
spedfied  in  paragraph  0)(3)  of  this 
section. 
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(5)  The  following  is  a  list  of 
acceptable  materials  for  use  as  cable 
shielding.  Other  types  of  shielding 
niaterials  may  also  be  used  provided 
they  are  accepted  by  REA  prior  to  their 
use. 


Standard  Cable 


8-mil  Coated  Alu- 
minum' 
5-mil  Copper 


Gopher  Resietant 
Cable 


lO-mfl  Copper 

6-ml)  Copper-Clad 
Stainless  Steel 
5  ml  Copper-Oad 
Stainless  Steel 
5  mil  Copper-Clad 

Alloy 
Steel 

7-mil  Alloy  194 
6-fnil  Alloy  194 
8-mil  Coated  Alu- 
minum' 
and  6-mil  Coated 
Steel' 


'Dimensions  of  uncoated  metal. 

(i)  The  8-mil  aluminum  tape  must  be 
plastic  coated  on  both  sides  and  must 
comply  with  the  requirements  of  ANSI/ 
ICEA  S-84-60&-1988,  paragraph  6.2.2. 

(ii)  The  5-mil  copper  tape  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  6.2.3. 

(iii)  The  10-mil  copper  tape  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  6.2.4. 

(iv)  The  6-mil  copper  clad  stainless 
steel  tape  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  6.2.5. 

(v)  The  5-mil  copper  clad  stainless 
steel  tape  must  be  in  the  fully  annealed 
condition  and  must  conform  to  the 
requirements  of  American  Society  lor 
Testing  and  Materials  (ASTM)  B  694- 
86.  with  a  cladding  ratio  of  16/68/16. 

(A)  The  electrical  conductivity  of  the 
clad  tape  must  be  a  minimum  of  28 
percent  of  the  International  Annealed 
Copper  Standard  (lACS)  when  measured 
per  ASTM  B  193-87. 

(B)  The  tape  must  be  nominally  0.13 
millimeter  (0.005  inch)  thick  with  a 
minimum  thickness  of  0.11  millimeter 
(0.0045  inch). 

(vi)  The  5-mil  copper  clad  alloy  steel 
tape  must  be  in  the  hilly  annealed 
condition  and  the  copper  component 
must  conform  to  the  requirements  of 
ASTM  B  224-80  and  the  alloy  steel 
component  must  conform  to  the 
requirements  of  ASTM  A  505-87.  with 
a  cladding  ratio  of  16/68/16. 

(A)  The  electrical  conductivity  of  the 
copper  clad  alloy  steel  tape  must 
comply  with  the  requirement  specified 
in  (5Xv)(A)  of  this  section. 


(B)  The  thickness  of  the  copper  clad 
alloy  steel  tape  must  comply  with  the 
requirements  specified  in  (5)(v)(B)  of 
this  section. 

(vii)  The  6-mil  and  7.mll  194  copper 
alloy  tapes  must  comply  with  the 
-    requirements  specified  in  ANSI/ICEA  S- 
84-608-1 988,  paragraph  6.2.6. 

(6)  The  corrugation  extensibility  of 
the  coated  aluminum  shield  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  6.4. 

(7)  When  the  )acket  is  bonded  to  the 
plastic  coated  aliuninum  shield,  the 
bond  between  the  jacket  and  shield 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  7.2.6. 

(8)  A  single  plastic  coated  steel 
corrugated  armor  must  be  applied 
longitudinally  directly  over  the  coated 
aluminum  shield  listed  in  paragraph 
(i)(5)  of  this  section  with  an  overlap 
complying  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988. 
paragraph  6.3.2.  Outer  Steel  Tape. 

(9)  Successive  lengths  of  steel 
armoring  tapes  may  be  joined  during  the 
manufacturing  process  by  means  of  cold 
weld,  electric  weld,  soldering  with  a 
nonacid  flux  or  other  acceptable  means. 
Armor  splices  must  comply  with  the 
breaking  strength  and  resistance 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  6.3.3. 

(10)  The  corrugations  and  the 
application  process  of  the  coated  steel 
armor  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  6.3.1. 

(i)  The  corrugations  of  the  armor  tape 
must  coincide  with  the  corrugations  of 
the  coated  aluminum  shield. 

(ii)  Overlapped  portions  of  the  armor 
tape  must  be  in  register  (corrugations 
must  coincide  at  overlap)  and  in  contact 
at  the  outer  edge. 

(11)  The  armoring  material  must  be  so 
applied  to  enable  the  cable  to  pass  the 
cold  bend  test  specified  in  paragraph 
(l)(3)ofthissecUon. 

(12)  The  6-mil  steel  tape  must  be 
electrolytic  chrome  coated  steel  (ECCS) 
plastic  coated  on  both  sides  and  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  6.2.8. 

(13)  When  the  jacket  islwnded  to  the 
plastic  coated  steel  armor,  the  bond 
between  the  jacket  and  armor  must 
comply  with  the  requirement  specified 
in  ANSI/ICEA-S-84-608-1988. 
paragraph  7.2.6. 

(j)  Ca67e  facket.  (1)  The  jacket  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  5-84-608-1986. 
paragraph  7.2. 


(2)  The  raw  materials  used  for  the 
cable  jacket  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  7.2.1. 

(3)  Jacketing  material  removed  from  or 
tested  on  the  cable  must  meet  the 
performance  reqxiirements  specified  in 
ANSI/ICEA  S-84-608-1988.  paragraphs 
7.2.3  and  7.2.4. 

(4)  The  thickness  of  the  jacket  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  7,2.2. 

(k)  Electrical  requirements— {\) 
Conductor  resistance.  The  direct  current 
resistance  of  any  conductor  in  a 
completed  cable  and  the  average 
resistance  of  all  conductors  in  a  Quality 
Control  Lot  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  8.1. 

(2)  Resistance  unbalance,  (i)  The 
direct  current  resistance  unbalance 
between  the  two  conductors  of  any  pair 
in  a  completed  cable  and  the  average 
resistance  unbalance  of  all  pairs  in  a 
completed  cable  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  8.2. 

(ii)  The  resistance  unbalance  between 
tip  and  ring  conductors  shall  be  random 
with  respect  to  the  direction  of 
unbalance.  That  is.  the  resistance  of  the 
tip  conductors  shall  not  be  consistently 
higher  with  respect  to  the  ring 
conductors  and  vice  versa. 

(3)  Mutual  capacitance.  The  average 
mutual  capacitance  of  all  pairs  in  a 
completed  cable  and  the  individual 
mutual  capacitance  of  any  pair  in  a 
completed  cable  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988,  paragraph  8.3. 

(4)  Capacitance  difference,  (i)  The 
capacitance  difference  for  completed 
cables  having  75  pairs  or  greater  must 
comply  wth  the  requirement  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  8.4. 

(ii)  When  measuring  screened  cable, 
the  inner  and  outer  pairs  must  be 
selected  from  both  sides  of  the  screen. 

(5)  Pair-to-pair  capacitance 
unbalance — (i)  Pair-to-pair.  The 
capacitance  unbalance  as  measured  on 
the  completed  cable  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988,  paragraph  8.5. 

(ii)  Screened  cable.  In  cables  with  25 
pairs  or  less  and  within  each  group  of 
multigroup  cables,  the  pair-to-pair 
capacitance  unbalance  oetween  any  two 
pain  in  an  individual  compartment 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988. 
paragraph  8.5.  The  pair-to-pair 
capacitance  unbalances  to  be  considered 
must  be: 
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(A)  Between  pain  adjacent  in  a  layer 
in  an  individual  compartment; 

(B)  Between  pairs  in  centers  of  4  pairs 
or  less  in  an  individual  compartment: 
and 

(C)  Between  pairs  in  adjacent  layers  in 
an  individual  compartment  when  the 
number  of  pairs  in  the  inner  (smaller) 
layer  is  6  or  less.  The  center  is  counted 
as  a  layer. 

(iii)  In  cables  with  25  pairs  or  less,  the 
root-mean-square  (rms)  value  is  to 
include  all  the  pair-to-pair  unbalances 
measured  for  each  compartment 
separately. 

(iv)  In  cables  containing  more  than  25 
pairs,  the  rms  value  must  include  the 
pair-to-pair  unbalances  in  the  separate 
compartments. 

(6j  Pair-to-ground  capacitance 
unbalance — (i)  Pair-to-^ound.  The 
capacitance  unbalance  as  measured  on 
the  completed  cable  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988,  paragraph  8.6. 

(ii)  When  measuring  pair-to-ground 
capacitance  unbalance  all  pairs  except 
the  pair  under  test  are  grounded  to  the 
shield  and/or  shield/armor  except  when 
measuring  cables  containing  super  units 
in  which  case  all  other  pairs  in  the  same 
super  unit  must  be  grounded  to  the 
shield. 

(iii)  The  screen  tape  must  be  left 
floating  during  the  test. 

(iv)  Pair-to-ground  capacitance 
unbalance  may  vary  directly  with  the 
length  of  the  cable. 

(7)  Attenuation,  (i)  For  nonscreened 
and  screened  cables,  the  average 
attenuation  of  all  pairs  on  any  reel  when 
measured  at  150  and  772  kilohertz  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  8.7,  Foam  and/or  Foam-Skin 
Column. 

(ii)  For  Tic  type  cables  over  12  pairs, 
the  maximum  average  attenuation  of  all 
pairs  on  any  reel  must  not  exceed  the 
values  listed  below  when  measured  at  a 
frequency  of  1576  kilohertz  at  or 
corrected  to  a  temperature  of  20  ±  1°C. 
The  test  must  be  conducted  in 
accordance  with  ASTM  D  4566-90. 


AWG 

Maximum  Aver- 
age Attenuation 
decibel/kilometer 
(dB/Vm)  (decibel/ 
mile) 

19 

22 

14.9  (24.0) 
21.6(34.8) 
27.2  (43.8) 

24 

(ii)  The  near-end  power  sum  crosstalk 
loss  (NEXT)  as  measured  on  completed 
cable  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988,  paragraph  8.8,  NEXT 
Table. 

(iii)  Screened  cable.  (A)  For  screened 
cables  the  NEXT  as  measured  on  the 
completed  cable  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988,  paragraphs  8.9  and  8.9.1. 

(B)  For  TIC  screened  cable  the  NEXT 
as  measured  on  the  completed  cable 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988. 
paragraphs  8.9  and  8.9.2. 

(9)  Insulation  resistance.  The 
insulation  resistance  of  each  insulated 
conductor  in  a  completed  cable  must 
comply  with  the  requirement  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  8.11. 

(10)  High  voltage  test,  (i)  In  each 
length  of  completed  cable,  the 
insulation  between  conductors  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  8.12,  Foam  and/or  Foam-Skin 
Column. 

(ii)  In  each  length  of  completed  cable, 
the  dielectric  between  the  shield  and/or 
armor  and  conductors  in  the  core  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  8.13,  Single  Jacketed,  Foam 
and/or  Foam-Skin  Column.  In  screened 
cable  the  screen  tape  must  be  left 
floating. 

(iii)  Screened  cable.  (A)  In  each  length 
of  completed  screened  cable,  the 
dielectric  between  the  screen  tape  and 
the  conductors  in  the  core  must  comply 
with  the  requirement  specified  in  ANSI/ 
ICEA  S-84-608-1988,  paragraph  8.14. 

(B)  In  this  test,  the  cable  shield  and/ 
or  armor  must  be  left  floating. 

(11)  Electrical  variations,  (i)  Pairs  in 
each  length  of  cable  having  either  a 
ground,  cross,  short,  or  open  circuit 
condition  will  not  be  permitted. 

(ii)  The  maximum  number  of  pairs  in 
a  cable  which  may  vary  as  specified  in 
paragraph  (k)(ll)(iii)  of  this  section 
from  the  electrical  parameters  given  in 
this  section  are  listed  below.  These  pairs 
may  be  excluded  fit)m  the  arithmetic 
calculation. 


(8)  Crosstalk  loss,  (i)  The  equal  level 
far-end  power  sum  crosstalk  loss  (FEXT) 
as  measiued  on  the  completed  cable 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  8.8,  FEXT  Table. 


Nominal  Pair  Count 

Maximum 
Number  of 
Pairs  With 
Allowable 
Electrical 
Variation 

6-100 „ 

101-000 

301-400 

401-600  

601  and  above  

1 
2 
3 

4 
6 

(iii)  Parameter  variations.  (A) 
Capacitance  unbalance-to-ground.  If  the 
cable  fails  either  the  maximum 
individual  pair  or  average  capacitance 
unbalance-to-groimd  requirement  and 
all  individual  pairs  are  3937  picofarad/ 
kilometer  (1200  picofarad/ 1000  feet)  or 
less,  the  number  of  pairs  specified  in 

Earagraph  (k)(ll)(ii)  of  this  section  may 
B  eliminated  from  the  average  and 
maximum  individual  calculations. 

(B)  Resistance  unbalance.  Individual 
pair  of  7  percent  for  all  gauges. 

(C)  Conductor  resistance,  maximum. 
The  following  table  shows  maximum 
conductor  resistance: 


.    AWG 

ohms/kil- 
onwter 

(ohms/ 
1000 
feet) 

19 
22 
24 
26 

29.9 

60.0 

94.5 

151.6 

(9.1) 
(18.3) 
(28.8) 
(46.2) 

Note:  REA  recognizes  that  In  large  pair 
count  cable  (600  pair  and  above)  a  cross, 
short,  or  open  circuit  corxlition  occaskxmlly 
may  develop  in  a  pair  which  does  not  aftect 
the  perlormarKe  of  the  other  cable  pairs.  In 
these  circumstarKes  rejection  of  the  entire 
cable  may  be  ecooomicaily  unsound  or  repairs 
may  be  Impractical.  In  such  circumstances  the 
manufacturer  n^y  desire  to  r>egotiate  with  the 
customer  for  acceptance  of  the  cable.  No 
nwre  tfuui  0.5  percent  of  tf>e  pairs  may  be 
involved. 

(1)  Mechanical  requirements — (1) 
Compound  flow  test.  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  compound  flow 
test  specified  in  ANSI/ICEA  S-84-608- 
1988,  paragraph  9.1  using  a  test 
temperature  of  80  ±  1"*C. 

(2)  Water  penetration  test.  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  water 
penetration  test  specified  in  ANSI/ICEA 
S-84-608-1988,  paragraph  9.2. 

(3)  Cable  cold  bend  test.  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  cable  cold  bend 
test  specified  in  ANSI/ICEA  S-84-608- 
1988,  paragraph  9.3. 

(4)  Cable  impact  test.  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  cable  impact  test 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  9.4. 

(5)  Jacket  notch  test  (CACSP  sheath 
only).  All  cables  utilizing  the  coated 
aluminum/coated  steel  sheath  (CACSP) 
design  manufactured  in  accordance 
with  the  requirements  of  this  section 
must  be  capable  of  meeting  the  jacket 
notch  test  specified  in  ANSI/ICEA  S-84- 
608-1988,  paragraph  9.5. 
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(6)  Cable  torsion  test  (CACSP  sheath 
only).  All  cables  utilizing  the  coated 
aluminum/coated  steel  sheath  (CACSP) 
design  manufactured  in  accordance 
with  the  requirements  of  this  section 
must  be  capable  of  meeting  the  cable 
torsion  test  specified  In  ANSI/ICEA  S- 
84-608-1988,  paragraph  9.6. 

(ra)  Sheath  slitting  cord  (optional).  (1) 
Sheath  slitting  cord  may  be  used  in  the 
cable  stnictiue  at  the  option  of  the 
manufactiuer  unless  specified  by  the 
end  user. 

(2)  When  a  sheath  slitting  cord  is  used 
it  must  be  nonhygroscopic  and 
noawicking.  continuous  tliroughout  a 
length  of  cable  and  of  sufficient  strength 
to  open  the  sheath  without  breaking  the 
cord. 

(n)  Identification  marker  and  length 
marker.  (1)  Each  length  of  cable  must  be 
identified  in  accordance  with  ANSI/ 
ICEA  S-84-608-1988.  paragraphs  10.1 
through  10.1.4.  The  color  of  the  ink 
used  for  the  initial  outer  jacket  marking 
must  be  either  white  or  silver. 

(2)  The  markings  must  be  printed  on 
the  jacket  at  regular  intervals  of  not 
more  than  0.6  meter  (2  feet). 

(3)  The  completed  cable  must  have 
sequentially  numbered  length  markers 
in  accordance  with  ANSI/ICEA  S-84- 
608-1988,  paragraph  10.1.5.  The  color 
of  the  ink  used  for  the  initial  outer 
jacket  marking  must  be  either  white  or 
silver. 

(o)  Preconnectorized  cable  (optional). 
(1)  At  the  option  of  the  manufacturer 
and  upon  request  by  the  purchaser, 
cables  100  pairs  and  larger  may  be 
factory  terminated  in  25  pair  splidng 
modules. 

(2)  The  splicing  modules  must  meet 
the  requirements  of  REA  Bulletin  345- 
54,  PE-52,  REA  Specification  for 
Telephone  Cable  SpUdng  Connectors 
(Incorporated  by  Reference  at 
§  1755.97),  and  be  accepted  by  REA 
prior  to  their  use. 

(p)  Acceptance  testing  and  extent  of 
testing.  (1)  The  tests  described  in 
appendix  A  of  this  section  are  intended 
for  acceptance  of  cable  designs  and 
major  modifications  of  accepted 
designs.  What  constitutes  a  major 
modification  is  at  the  discretion  of  REA. 
These  tests  are  intended  to  show  the 
inherent  capability  of  the  manufacturer 
to  produce  cable  products  having  long 
life  and  stability. 

(2)  For  initial  acceptance,  the 
manufacturer  must  submit: 

(i)  An  original  signature  certification 
that  the  product  fully  complies  with 
each  section  of  the  specification; 

(ii)  QuaUfication  Test  Data,  per 
appendix  A  of  this  section; 

(iii)  To  periodic  plant  inspections: 


(iv)  A  certification  that  the  product 
does  or  does  not  comply  with  the 
domestic  origin  manufactiuing 
provisions  of  the  "Buy  American" 
requirements  of  the  Rural  Electrification 
Act  of  1938  (7  U.S.C.  901  et  seq.); 

(v)  Written  user  testimonials 
concerning  field  performance  of  the 
product;  and 

(vi)  Other  nonproprietary  data 
deemed  necessary  by  the  Chief,  Outside 
Plant  Branch  (Telephone). 

(3)  For  requalification  acceptance,  the 
manufacturer  must  submit  an  original 
signature  certification  that  the  product 
fully  complies  with  each  section  of  the 
specification,  excluding  the 
Qualification  Section,  and  a  certification 
that  the  product  does  or  does  not 
comply  with  the  domestic  origin 
manufacturing  provisions  of  the  "Buy 
American"  requirements  of  the  Rural 
Electrification  Act  of  1938  (7  U.S.C.  901 
et  seq.),  for  acceptance  by  August  30  of 
each  year.  The  required  data  must  have 
been  gathered  within  90  days  of  the 
submission.  If  the  initial  acceptance  of 

a  product  to  this  specification  was 
within  180  days  of  August  30,  then 
requalification  for  that  product  will  not 
be  required  for  that  year. 

(4)  Initial  and  requalification 
acceptance  requests  should  be 
addressed  to: 

Chairman,  Technical  Standards  Committee 
"A"  (Telephone),  Telecommunications 
Standard  Division.  Rural  Electrification 
Administratioa.  Washington,  DC  20250- 
1500. 

(5)  Tests  on  100  percent  of  completed 
cable,  (i)  Tlie  shield  and/or  armor  of 
each  length  of  cable  must  be  tested  for 
continuity  in  accordance  with  ANSI/ 
ICEA  S-84-608-1988,  paragraph  8.16. 

(ii)  The  screen  tape  of  each  length  of 
screened  cable  must  be  tested  for 
continuity  in  accordance  with  ANSI/ 
ICEA  S-84-608-1988.  paragraph  8.16. 

(iii)  Dielectric  strength  between 
conductors  and  shield  and/or  armor 
must  be  tested  to  determine  freedom 
from  grounds  in  accordance  with 
paragraph  (k)(10)(ii)  of  this  section. 

(iv)  Dielectric  strength  between 
conductors  and  screen  tape  must  be 
tested  to  determine  freedom  bom 
grounds  in  accordance  with  paragraph 
(k)(10)(iii)  of  this  section. 

(v)  Each  conductor  in  the  completed 
cable  must  be  tested  for  continuity  in 
accordance  with  ANSI/ICEA  S-84-608- 
1988.  paragraph  8.16. 

(vi)  Dielectric  strength  between 
conductors,  in  each  length  of  completed 
cable,  must  be  tested  to  insure  freedom 
bom  shorts  and  crosses  in  each  length 
of  completed  cable  in  accordance  with 
paragraph  (k)(10)(i)  of  this  section. 


(vii)  Eaci)  conducts  in  the  completed 

S)reconnectorized  cable  must  be  tested 
or  continuity. 

(viii)  Each  length  of  completed 
preconnectorized  cable  must  be  tested 
for  split  paira. 

(ix)  The  average  mutual  capacitance 
must  be  measured  on  all  cables.  If  the 
average  mutual  capacitance  for  the  first 
100  pairs  tested  from  randomly  selected 
groups  is  between  50  and  53 
nanoferads/kilometer  (nF/km)  (80  and 
85  nanofarad/mile),  the  remainder  of  the 
pairs  need  not  be  tested  on  the  100 
percent  basis  (See  paragraph  (k)(3)  of 
this  section). 

(6)  Capability  tests.  Tests  on  a  quality 
assurance  basis  must  be  made  as 
frequently  as  is  required  for  each 
manufacturer  to  determine  and  maintain 
compliance  with: 

(i)  Performance  requirements  for 
conductor  insulation,  jacketing  material, 
and  filling  and  flooding  compounds; 
(ii)  Bonding  properties  of  coated  or 
laminated  shielding  and  armoring 
materials  and  performance  requirements 
for  screen  tape; 
(iii)  Sequential  marking  and  lettering; 
(iv)  Capacitance  difference, 
capacitance  unbalance,  crosstalk,  and 
attenuation; 

(v)  Insulation  resistance,  conductor 
resistance,  and  resistance  unbalance; 

(vi)  Cable  cold  bend  and  cable  impact 
tests; 

(vii)  Water  penetration  and  compound 
flow  tests;  and 

(viii)  Jacket  notch  and  cable  torsion 
tests. 

(a)  Summary  of  records  of  electrical 
and  physical  tests.  (1)  Each 
manufacturer  must  maintain  suitable 
summary  records  for  a  period  of  at  least 
3  years  of  all  electrical  and  physical 
tests  required  on  completed  cable  by 
this  section  as  set  forth  in  paragraphs 
(p)(5)  and  (p)(6)  of  this  section.  The  test 
data  for  a  particular  reel  must  be  in  a 
form  that  it  may  be  readily  available  to 
the  Durchaser  or  to  REA  upon  request 

(2)  Measurements  and  computed 
values  must  be  rounded  off  to  the 
number  of  places  or  figures  specified  for 
the  requirement  according  to  ANSI/ 
ICEA  S-84-608-1988.  paragraph  1.3. 
(r)  Manufacturing  irregularities.  (1) 
Repairs  to  the  shield  and/or  armor  are 
not  permitted  in  cable  supplied  to  end 
users  under  this  section. 

(2)  Minor  defects  in  jackets  (defects 
having  a  dimension  of  3  millimeters 
(0.125  inch.)  or  less  in  any  direction) 
may  be  repaired  by  means  of  heat  fusing 
in  accordance  with  good  commercial 
practices  utiUzlng  sheath  grade 
compounds. 

(s)  Preparation  for  shipment  (1)  The 
cable  must  be  shipped  on  reels.  The 
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diameter  of  the  dnim  must  be  large 
enough  to  prevent  damage  to  the  cable 
from  reeling  or  unreeUng.  The  reels 
must  be  substantial  and  so  constructed 
as  to  prevent  damage  to  the  cable  during 
shipment  and  handling. 

(2)  The  thermal  wrap  must  comply 
with  the  requirements  of  ANSI/ICEA  S- 
84-60&-19d8,  paragraph  10.3.  When  a 
thermal  reel  wrap  is  supplied,  the  wrap 
must  be  appHed  to  the  reel  and  must  be 
suitably  secured  in  place  to  minimize 
thermal  exposure  to  the  cable  during 
storage  and  shipment.  The  use  of  the 
thermal  reel  wrap  as  a  means  of  reel 
protection  will  be  at  the  option  of  the 
manufacturer  unless  specified  by  the 
end  user. 

(3)  The  outer  end  of  the  cable  must  be 
securely  fastened  to  the  reel  head  so  as 
to  prevent  the  cable  from  becoming 
loose  in  transit.  The  inner  end  of  the 
cable  must  be  securely  fastened  in  such 
a  way  as  to  make  it  readily  available  if 
required  for  electrical  testing.  Spikes, 
staples,  or  other  fastening  devices  which 
penetrate  the  cable  jacket  must  not  be 
used.  The  method  of  fastening  the  cable 
ends  must  be  acceptable  to  REA  and 
accepted  prior  to  its  use. 

(4]  Each  length  of  cable  must  be 
wound  on  a  separate  reel  unless 
otherwise  specified  or  agreed  to  by  the 
purchaser. 

(5)  The  arbor  hole  must  admit  a 
spindle  63  millimeters  (2.5  inches)  in 
diameter  without  binding.  Steel  aHx>r 
hole  Uners  may  be  used  but  must  be 
accepted  by  REA  prior  to  their  use. 

(6)  Each  reel  must  be  plainly  marked 
to  indicate  the  direction  in  which  it 
should  be  rolled  to  prevent  loosening  of 
the  cable  on  the  reel. 

(7)  Each  reel  must  be  stenciled  or 
labeled  on  either  one  or  both  sides  with 
the  information  specified  in  ANSI/ICEA 
S-84-608-1988,  paragraph  10.4  and  the 
REA  cable  designation: 

Cable  Designation 

BFCE 

Cable  Construction 

Pair  Count 

Conductor  Gauge 

E  *  Expanded  Insulation 

A  -  Coated  Aluminum  Shield 

C  s  Copper  Shield 

Y  *  Gopher  Resistant  Shield 

X  =  Armored,  Separate  Shield 

H  ■  Tl  Screened  Cable 

HlC  =  TIC  Screened  Cable 

P  *  Preconnectorized 

Example:  BFCEXHloa-22 
Buried  Filled  Cable,  Expanded  Insulation, 
Annored  (w/separate  shield),  Tl  Screened 
Cable,  100  pair,  22  AWG. 

(8)  When  cable  manufactured  to  the 
requirements  of  this  specification  is 
shipped,  both  ends  must  be  equipped 
with  end  caps  acceptable  to  REA. 


(9)  When  preconnectorized  cables  are 
shipped,  the  splicing  modules  must  be 
protected  to  prevent  damage  during 
shipment  and  handling.  The  protection 
method  must  be  acceptable  to  REA  and 
accepted  prior  to  its  use. 

(10)  All  cables  ordered  for  use  in 
underground  duct  appUcations  must  be 
equipped  with  a  factory-installed 
pulling-eye  on  the  outer  end  in 
accordance  with  ANSI/ICEA  S-84-608- 
1988,  paragraph  10.5.2. 

(The  information  and  recordkeeping 
requirements  of  this  section  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Control  Number 
0572-0077.) 

Appendix  A  to  7  CFR  1755.890— 
Qualification  Test  Methoda 

(1)  The  test  procedures  described  in  this 
appendix  are  for  qualification  of  initial  cable 
designs  and  major  modifications  of  accepted 
designs.  Included  in  (V)  of  this  appendix  are 
suggested  formats  that  may  to  be  used  in 
submitting  test  results  to  REA. 

(11)  Sample  selection  and  preparation.  (1) 
All  testing  must  be  performed  on  lengths 
removed  sequentially  from  the  same  25  pair, 
22  gauge  jacketed  cable.  This  cable  must  not 
have  been  exposed  to  temperatures  in  excess 
of  38°C  since  its  initial  cool  down  after 
sheathing.  The  lengths  specified  are 
minimum  lengths  and  if  desirable  from  a 
laboratory  testing  standpoint  longer  lengths 
may  be  used. 

(a)  Length  A  must  be  10  ±  0.2  meters  (33 

±  0.5  feet]  long  and  must  be  maintained  at  23 
±  3''C  One  length  is  required. 

(b)  Length  B  must  be  12  ±  0.2  meters  (40 
±  0.5  feet)  long.  Prepare  the  test  sample  by 
removing  the  jacket,  shield  or  shield/armor, 
and  core  wrap  for  a  sufficient  distance  on 
both  ends  to  allow  the  insulated  conductors 
to  be  flared  out.  Remove  suflicient  conductor 
insulation  so  that  appropriate  electrical  test 
connections  can  be  made  at  both  ends.  Coil 
the  sample  with  a  diameter  of  15  to  20  times 
its  sheath  diameter.  Three  lengths  are 
required. 

(c)  Length  C  must  be  one  meter  (3  feet) 
long.  Four  lengths  are  required. 

(d)  Length  D  must  be  300  millimeters  (1 
foot)  long.  Four  lengths  are  required. 

(e)  Length  E  must  be  600  millimeters  (2 
feet)  long.  Four  lengths  are  required. 

(f)  Length  F  must  be  3  meters  (10  feet]  long 
and  must  be  maintained  at  23  ±  3°C  for  the 
duration  of  the  test.  Two  lengths  are 
required. 

(2)  Data  reference  temperature.  Unless 
otherwise  specified,  all  measurements  must 
be  made  at  23 1 3''Q 

(III)  Environmental  tests— (1)  Heat  aging 
test— (a)  Test  samples.  Place  one  sample  each 
of  lengths  B,  C,  D,  and  E  in  an  oven  or 
environmental  chamber.  The  ends  of  Sample 
B  must  exit  from  the  chamber  or  oven  for 
electrical  tests.  Securely  seal  the  oven  exit 
holes. 

(b)  Se«7uence  oftzsis.  The  samples  are  to 
be  subjected  to  the  following  tests  after 
conditioning: 

(i)  Water  Immersion  Test  outlined  in  (in)(2) 
of  this  appendix; 


(U)  Water  Penetration  Test  outlined  in 
(III)(3)  of  this  appendix; 

(iii)  Insulation  Compression  Test  outlined 
in  (I1I)(4)  of  this  appendix;  and 

(iv)  jacket  Slip  Strength  Test  outlined  in 
(III)(5]  of  this  appendix. 

(c)  Initial  Measurements,  (i)  For  Sample  B 
measure  the  open  circuit  capacitance  for  each 
odd  numt>6red  pair  at  1, 150,  and  772 
kilohertz,  and  the  attenuation  at  150  and  772 
kilohertz  after  conditioning  the  sample  at  the 
data  reference  temperature  for  24  hours. 
Calculate  the  average  and  standard  deviation 
for  the  data  of  the  13  pairs  on  a  per  kilometer 
or  (on  a  per  mile)  basis. 

(ii)  The  attenuation  at  150  and  772 
kilohertz  may  be  calculated  from  0|>en  circuit 
admittance  (Yoc)  and  short  circuit 
impedance  (Zsc)  or  may  be  obtained  by  direct 
measurement  of  attenuation. 

(iii)  Record  on  suggested  formats  in  (V)  of 
this  appendix  or  on  other  easily  readable 
formats. 

(d)  Heat  conditioning,  (i)  Immediately  after 
completing  the  initial  measurements, 
condition  the  sample  for  14  days  at  a 
temperature  of  65  ±  2°C. 

(ii)  At  the  end  of  this  period  note  any 
exudation  of  cable  filler.  Measure  and 
calculate  the  parameters  given  in  (III)(l)(c)  of 
this  appendix.  Record  on  suggested  formats 
in  (V]  of  this  appendix  or  other  easily 
readable  formats. 

(iii)  Cut  away  and  discard  a  one  meter  (3 
foot)  section  from  each  end  of  length  B. 

(e)  Overall  electrical  deviation,  (i)  Calculate 
the  percent  change  in  all  average  parameters 
between  the  final  parameters  after 
conditioning  and  the  initial  parameters  in 
(III)(l)(c)  of  this  appendix. 

(ii)  The  stability  of  the  electrical 
parameters  after  completion  of  this  test  must 
be  within  the  following  prescribed  limits: 

(A)  Capacitance.  The  average  mutual 
capacitance  must  be  within  5  percent  of  its 
original  value; 

(B)  The  change  in  average  mutual 
capacitance  must  be  less  than  5  percent  over 
frequency  1  to  150  kilohertz;  and 

(C)  Attenuation.  The  150  and  772  kilohertz 
attenuation  must  not  have  increased  by  more 
than  5  percent  over  their  original  values. 

(2)  Water  immersion  electrical  test— (a) 
Test  sample  selection.  The  10  meter  (33  foot) 
section  of  length  B  must  be  tested. 

(b)  Test  sample  preparation.  Prepare  the 
sample  by  removing  the  jacket,  shield  or 
shield/armor,  and  core  wrep  for  sufficient 
distance  to  allow  one  end  to  he  accessed  for 
test  connections.  Cut  out  a  series  of  6 
millimeter  (0.25  inch.)  diameter  holes  along 
the  test  sample,  at  30  centimeters  (1  foot) 
intervals  progressing  successively  90  degrees 
around  the  circumference  of  the  cable. 
Assure  that  the  cable  core  is  exposed  at  each 
hole  by  slitting  the  core  wrapper.  Place  the 
prepared  sample  in  a  dry  vessel  which  when 
filled  will  maintain  a  one  meter  (3  foot)  head 
of  water  over  6  meters  (20  feet)  of  uncoiled 
cable.  Extend  and  fasten  the  ends  of  the  cable 
so  they  will  be  above  the  water  line  and  the 
pairs  are  rigidly  held  for  the  duration  of  the 
test. 

(c)  Capacitance  testing.  Measure  the  initial 
values  of  mutual  capacitance  of  all  odd  pairs 
in  each  cable  at  a  frequency  of  1  kilohertz 
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before  filling  the  vessel  with  water.  Be  sure 
the  cable  shield  or  shield/armor  is  grounded 
to  the  test  equipment.  Fill  the  vessels  until 
there  is  a  one  meter  (3  foot)  head  of  water  on 
the  cables. 

(i)  Remeasure  the  mutual  capacitance  after 
the  cables  have  been  submerged  for  24  hours 
and  again  after  30  days. 

(ii)  Record  each  sample  separately  on 
suggested  formats  attached  or  on  other  easily 
readable  formats. 

(d)  Overall  electrical  deviation,  (i) 
Calculate  the  percent  change  in  all  average 
parameters  between  the  final  parameters  after 
conditioning  with  the  initial  parameters  in 
{III)(2)(c)  of  this  appendix. 

(ii)  The  average  mutual  capacitance  must 
be  within  5  percent  of  its  original  value. 

(3)  Water  penetration  testing,  (a)  A 
watertight  closure  must  be  placed  over  the 
jacket  of  length  C  The  closure  must  not  be 
placed  over  the  jacket  so  tightly  that  the  flow 
of  water  through  pre-existing  voids  of  air 
spaces  is  restricted.  The  other  end  of  the 
sample  must  remain  open. 

(b)  Test  per  Option  A  or  Option  B — (i) 
Option  A.  Weigh  the  sample  and  closure 
prior  to  testing.  Fill  the  closure  with  water 
and  place  under  a  continuous  pressure  of  10 
±0.7  kilopascals  (1.5  ±  0.1  pounds  per  square 
inch  gauge)  for  one  hour.  Collect  the  water 
leakage  from  the  end  of  the  test  sample 
during  the  test  and  weigh  to  the  nearest  0.1 
gram,  hnmediately  after  the  one  hour  test, 
seal  the  ends  of  the  cable  with  a  thin  layer 
of  grease  and  remove  all  visible  water  from 
the  closure,  being  careful  not  to  remove  water 
that  penetrated  into  the  core  during  the  test. 
Reweigh  the  sample  and  determine  the 
weight  of  water  that  penetrated  into  the  core. 
The  weight  of  water  that  penetrated  into  the 
core  must  not  exceed  6  grams. 

(ii)  Option  B.  Fill  the  closure  with  a  0.2 
gram  sodium  fluorscein  per  liter  water 
solution  and  apply  a  continuous  pressure  10 
±  0.7  kilopascals  (1.5  ±  0.1  pounds  per  square 
inch  gauge)  for  one  hour.  Catch  and  weigh 
any  water  that  leaks  bom  the  end  of  the  cable 
during  the  one  hour  period.  If  no  water  leaks 
from  the  sample,  carefully  remove  the  water 
from  the  closure.  Then  carefully  remove  the 
jacket,  shield  or  shield/  armor,  and  core  wrap 
one  at  a  time,  examining  with  an  ultraviolet 
light  source  for  water  penetration.  After 
removal  of  the  core  wrap,  carefully  dissect 
the  core  and  examine  for  water  penetration 
within  the  core.  Where  water  penetration  is 
observed,  measure  the  penetration  distance. 
The  distance  of  water  penetration  into  the 
core  must  not  exceed  127  millimeters  (5.0 
inches). 

(4)  Insulation  compression  test— (a)  Test 
sample  D.  Remove  jacket,  shield  or  shield/ 
armor,  and  core  wrap  being  careful  not  to 
damage  the  conductor  insulation.  Remove 
one  pair  from  the  core  and  carefully  separate, 
wipe  off  core  filler  and  straighten  the 
insulated  conductors.  Retwist  the  two 
insulated  conductors  together  under 
sufficient  tension  to  form  10  evenly  spaced 
360  degree  twists  in  a  length  of  10 
centimeters  (4  inches). 

(b)  Sample  testing.  Center  the  mid  50 
millimeters  (2  inches)  of  the  twisted  pair 
between  2  smooth  rigid  parallel  metal  plates 
that  are  50  millimeters  x  SO  millimeters  (2 


inches  x  2  inches).  Apply  a  1.5  volt  direct 
current  potential  between  the  conductors, 
using  a  light  or  buzzer  to  indicate  electrical 
contact  between  the  conductors.  Apply  ■ 
constant  load  of  67  newtons  (15  pound-force) 
on  the  sample  for  one  minute  and  monitor  for 
evidence  of  contact  between  the  conductors. 
Record  results  on  suggested  formats  in  (V)  of 
this  appendix  or  on  other  easily  readable 
formats. 

(5)  Jacket  slip  strength  test— {a)  Sample 
selection.  Test  Sample  E  from  {IIIi(l)(a)  of 
this  appendix. 

(b)  Sample  preparation.  Prepare  test 
sample  in  accordance  with  the  procedures 
specified  in  ASTM  D  4565-90a. 

(c)  Sample  conditioning  and  testing. 
Remove  the  sample  6t>m  the  tensile  tester 
prior  to  testing  and  condition  for  one  hour  at 
50  ±  2*C.  test  immediately  in  accordance 
with  the  procedures  specified  in  ASTM  D 
4565-90a.  A  minimum  jacket  slip  strength  of 
67  newtons  (15  pound-force)  is  required. 
Record  the  highest  load  attained. 

(6)  Humidity  exposure,  (a)  Repeat  steps 
(III)(l)(a)  through  (m)(l)(c)(iii)  of  this 
appendix  for  separate  set  of  samples  B,  C.  D. 
and  E  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  expose  the  test  sample  to  100 
temperature  cyclings.  Relative  humidity 
within  the  chamber  must  be  maintained  at  90 
±  2  percent.  One  cycle  consists  of  beginning 
at  a  stabilized  chamber  and  test  sample 
temperature  of  52  ±  IX,  increasing  the 
temperature  to  57  ±  I'C,  allowing  the 
chamber  and  test  samples  to  stabilize  at  this 
level,  then  dropping  the  temperature  back  to 
52  ±  1*C. 

(c)  Repeat  steps  (in)(l)(d)(ii)  through 
(IlIK5)(c)  of  this  appendix. 

(7)  Temperature  cycling,  (a)  Repeat  steps 
(III)(l)(a)  through  (lll)(l)(c)(iii)  of  this 
appendix  for  separate  set  of  samples  B,  C.  D, 
and  E  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  subject  the  test  sample  to  the 
10  cycles  of  temperature  between  a  minimum 
of  -40°C  and  ■f60°C.  The  test  sample  must 
be  held  at  each  temperature  extreme  for  a 
minimum  of  1 1/2  hours  during  each  cycle 
of  temperature.  The  air  within  the 
temperature  cycling  chamber  must  be 
circulated  throughout  the  duration  of  the 
cycling. 

(c)  Repeal  steps  (ni)(l)(d)(ii)  through 
(III)(5)(c)  of  this  appendix. 

(IV)  Control  somp/e— (1)  Test  samples.  A 
separate  set  of  lengths  A,  C,  D,  E,  and  F  must 
have  been  maintained  at  23  ±  3'C  for  at  least 
48  hours  before  the  testing. 

(2)  Repeat  steps  (III)(2)  through  (m)(5)(c)  of 
this  appendix  except  use  length  A  instead  of 
length  B. 

(3)  Surge  test,  (a)  One  length  of  sample  F 
must  be  used  to  measure  the  breakdown 
between  conductors  while  the  other  length  of 
F  must  be  used  to  measure  the  core  to  shield 
breakdown. 

(b)  The  samples  must  be  capable  of 
withstanding  without  damage,  a  single  surge 
voltage  of  15  kilovolts  peak  between 
conductors,  and  a  25  kilovolts  peak  surge 
voltage  between  conductors  and  the  shield  or 


shield/armor  as  hereinafter  described.  The 
surge  voltage  must  be  developed  from  a 
capacitor  discharged  through  a  forming 
resistor  connected  in  parallel  with  the 
dielectric  of  the  test  sample.  The  surge 
generator  constants  must  be  such  as  to 
produce  a  surge  of  1.5  x  40  microsecond 
wave  shape. 

(c)  The  shape  of  the  generated  wave  must 
be  determined  at  a  reduced  voltage  by 
connecting  an  oscilloscope  across  the 
forming  resistor  with  the  cable  sample 
connected  in  parallel  with  the  forming 
resistor.  The  capacitor  bank  is  charged  to  the 
test  voltage  and  then  discharged  through  the 
forming  resistor  and  test  sample.  The  test 
sample  will  be  considered  to  have  passed  the 
test  if  there  is  no  distinct  change  in  the  wave 
shape  obtained  with  the  initial  reduced 
voltage  compared  to  that  obtained  after  the 
application  of  the  test  voltage. 

(V)  The  following  suggested  formats  may 
be  used  in  submitting  the  test  results  to  REA: 

EnvironmentaJ 
Conditioning 


Frequency  1  taoMEmz 


Capacitance 

Pair  Number 

nF/km  (nanofarad/ntfe) 

Initial 

Final 

1 

3 

5 

7 

®  r 

11 ' 

13 

15 

17 

19 

21 

23 

25 

Average  x 

Overall  Percent  Difference  In  Average  x 
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Environmental 
Conditioning 


FflEQUBCV  ISO  MLOHEmZ 


CapacMance 

AtlMiuetfon 

Pair 
Num- 
ber 

nF^an 
(nwtotaradAnHe) 

dB/lcm(dedb«V 
miia) 

M(W 

Final 

Final 

1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

Aver- 

i 

Overall  Percent  Difieienoe 
Capedtanca: 


irt  Average  x 


Conductance:. 


Environniental 
Conditionng 

FnCOUCNCY  772  KLOHBPCTZ 

Pek 

Num- 

t>er 

Capacttance 

Attenuation 

(nenofaradAnle) 

dB/km  Medbei/ 
mie) 

Initial 

Final 

initial 

Final 

1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

Aver- 
age 
t 

Overall  Percent  Difference  in  Average  i 
Capadlance: 

Conductance: 

Environmental 
Condftioning! 


Water  Immersion  Test  (1  mlohertz) 


Capacitance 

Pair  Number 

nF^on  (nenofafad/iTiile) 

IrMal 

24 

Hours 

Fmai 

1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

Averaged 

Overall  Percent  Difference  lr«  Average  x 


W^er  Penetration  Test 


OptionA 

OpHoftB 

End  Leatoge  giame 

Weight  Gain  grame 

End  Leaiiage  grams 

Pertetraten  mm  (ia) 

Control. 

Heal  Age. 

HumidKy  Expoeure. 

Temperature  Cydrtg. 

Insulation  Compression 


Failures 


Control 

Heal  Age 

HumldKy  Expoeure  ... 
Temperature  Cydng 


Jacitet  Slip  Strength  9  SOX 

Load  in  newtons 
(pound-force) 


Control 

Heat  Age 

Humidity  Exposure  ... 
Temperature  Cydng 


Filler  Exudation  (grams) 


Heat  Age 


FiOer  Exudf^ion  (grams)— Continued    7  CFR  Part  1755 


HumkMy  Exposure  .... 
Temperature  Cydkig  . 


Surge  Test  (kilovolts) 


Conductor  to  Conduce 

lor. 
Shield  to  Conductor* . 


Dated:  May  5. 1993. 
RohMftPetan. 

Acting  UadtrSeawtary,  Small  Community 
and  BanI  DBvehpment 
IFR  Doc  93-11094  Plied  5-19-93;  8:45  am) 
eajjNQ  oeot  Mi»-i«-r 


Rm0572-AA55 

REA  Spactflcatlon  for  Fitted  Telephone 
Cables 

AGENCY:  Rural  Electrification 
Administration.  USOA. 

ACnow:  Final  rule. 

SUMKARY:  The  Rural  Electrification 
Administration  (REA)  amends  its 
regulations  on  Telecommimicadons 
Standards  and  Specifications  for 
Materials,  Equipment  and  Construction, 
by  rescinding  REA  Bulletin  345-e7, 
REA  Spedficalioa  for  Filled  Telephone 
Cables,  PE-39.  and  codifying  this 
specification.  This  revisad  spedfication 
updates  the  end  product  performance 
requirements  of  filled  cables  brou^t 
about  through  technological 
advancements  made  during  the  last  two 
years. 
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EFFiCTlVE  DATE:  June  21, 1993. 
Incorporation  by  tefeteoce  of  certain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  21. 1993. 
FOR  FURTHER  MFOWIATKM  CONTACT: 
Gamett  G.  Adams,  Chief,  OuUide  Plant 
Branch,  Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2844,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  720- 
0667. 

SUPPLEMENTARY  INFORMATION: 

ExecutiTe  Order  12291 

This  final  rule  has  been  issued  In 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Executive  Order  12778 

This  final  nile  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  If  adopted,  this  final  rule 
will  not:  (1)  Preempt  any  State  or  local 
laws,  regulations,  or  policies;  (2)  Have 
any  retroactive  effect;  and  (3)  Require 
administrative  proceedings  before 
parties  may  file  suit  challenging  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Ad  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sn^  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et sea).  This  final  rule 
involves  standards  and  specifications, 
which  may  increase  the  direct  short- 
term  costs  to  the  REA  borrower. 
However,  the  long-term  direct  economic 
costs  are  reduced  through  greater 
durability  and  lower  maintenance  cost 
over  time. 

Infonnation  Collection  and 
Recordkeeping  Requirements 

In  comphance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  section 
3504  of  that  Act,  information  collection 
and  recordkeeping  requirements 
contained  in  this  final  rule  have  been 
approved  by  0MB  under  control 
number  0572-0077  which  expires  on 
January  31, 1994.  Comments  concerning 
these  requirements  should  be  directed 
to  the  Office  of  Infonnation  and 
Regulator  Afiaira  of  OMB,  Attention: 
Desk  Officer  for  USDA,  room  3201,  New 


Executive  Office  Building.  Washington. 
DC  20503. 

National  Environmental  Policy  Act 
CMlificatioo 

The  Administrator  of  REA,  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  PoUcy  Act  of 
1969  (42  U.S.C  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  No.  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  bom 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  that 
requires  inteivovemmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempU 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

REA  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowera  regarding  already  codified 
pohcy.  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
pn^grams,  and  the  security  instruments 
which  provide  for  and  secure  REA 
financing.  REA  issues  standards  and 
specifications  for  the  construction  of 
telephone  fadhties  financed  with  REA 
loan  funds.  REA  is  rescinding  Bulletin 
345-67.  REA  Specification  for  Filled 
Telephone  Cables.  PE-39,  and  codifying 
this  specification  at  7  CFR  1755.390, 
REA  Specification  for  Filled  Telephone 
Cables. 

The  American  National  Standard 
Institute  (ANSI)  and  the  hisulated  Cable 
Engineers  Association  (ICEA)  are 
scientific  and  technical  organizations 
formed  for  the  development  of 
standards  on  characteristics  and 
performance  of  materiab,  products, 
systems,  and  services.  An  ANSI/ICEA 
standard  represents  a  common 
viewpoint  of  those  parties  concerned 
with  its  provisions;  namely  producers. 


users  and  general  interest  groups.  The 
standard  is  intended  to  aid  industry, 
government  agencies,  and  the  general 
public. 

It  is  REA  policy  to  use  the  standards, 
rules,  and  regulations  of  such 
engineering  and  standards  groups  as 
ANSI,  the  ICEA.  the  American  Society 
for  Testing  and  Materials  (ASTM).  and 
the  various  national  engineering 
societies,  and  such  references  as  the 
National  Electrical  Safety  Code  (NESC) 
and  the  National  Electrical  Code  (NEC), 
to  the  greatest  extent  practicable  as 
determined  by  REA.  REA  is  also  guided 
by  OMB  Circular  No.  A-119,  Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Standards  in  its 
activities.  In  the  absence  of  national 
standards,  or  where  REA  determines 
that  existing  national  standards  are  not 
satisfactory,  standards  will  be  prepared 
for  material  and  equipment  as 
necessary. 

On  September  10, 1991,  REA 
published  a  proposed  rule  (56  FR 
46132)  to  rescind  REA  Bulletin  345-87, 
REA  Specification  for  Filled  Telephone 
Cables.  PE-39,  and  to  incorporate  by 
reference  a  new  Bulletin  1753F-205(PB- 
39).  Comments  on  this  proposed  rule 
were  due  by  October  10, 1991.  No 
comments  were  received  by  this  due 
date.  Subsequently  REA  has  determined 
that  the  pubUc  interest  is  better  served 
by  codifying  the  revised  specification 
rather  than  incorporation  by  refarenoe. 

Additionally  REA  has  determined  that 
by  codifying  the  revised  specification, 
borrowera  will  be  provided  with  the 
opportunity  to  increase  subscriber 
services  through  enhanced  cable  designs 
brought  about  through  technological 
advancements  made  during  the  last  two 
yeare  in  an  economical  and  efficient 
manner.  This  specification  will  also 
allow  cable  manufacturers  to  reduce 
their  production  costs  by  providing  one 
uniform  cable  design  to  both  REA  and 
non-REA  telephone  companies  which 
presently  is  not  being  done  today.  This 
reduction  in  manufacturing  costs  will 
result  in  lower  cable  costs  for  borrowers 
without  any  degradation  in  cable 
performance. 

List  ofSubjecto  in  7  CFR  Part  1755 

Incorporation  by  reference,  Loan 
programs — communications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  reasons  set  out  in  the  preamble,    ' 
REA  amends  7  CFR  part  1755  as 
follows: 
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PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  Part  1755 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  901  etseq.,  1921  etseq. 

11755.97    [AiTMnded] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  No. 
345-67  from  the  table. 

3.  Section  1755.390  is  added  to  read 
as  follows: 

f  1 755.390    REA  sfMcHlcation  for  filled 
taiephon*  cable*. 

(a)  Scope.  (1)  This  section  covers  the 
requirements  for  filled  telephone  cables 
intended  for  direct  burial  installation 
either  by  trenching  or  by  direct  plowing, 
for  underground  appUcation  by 
placement  in  a  duct,  or  for  aerial 
installations  by  attachment  to  a  support 
strand. 

(i)  The  conductors  are  solid  copper, 
individually  insulated  with  an  extruded 
soUd  insulating  compound. 

(ii)  The  insulated  conductors  are 
twisted  into  pairs  which  are  then 
stranded  or  oscillated  to  form  a 
cylindrical  core. 

(iii)  For  high  frequency  applications, 
the  cable  core  may  be  separated  into 
compartments  with  screening  shields. 

(iv)  A  moisture  resistant  filling 
compoimd  is  applied  to  the  stranded 
conductors  completely  covering  the 
insulated  conductors  and  filling  the 
interstices  between  pairs  and  units. 

(v)  The  cable  structure  is  completed 
by  the  appUcation  of  suitable  core 
wrapping  material,  a  flooding 
compound,  a  shield  or  a  shield/armor, 
and  an  overall  plastic  jacket. 

(2)  The  number  of  pairs  and  gauge 
size  of  conductors  which  are  used 
within  the  REA  program  are  provided  in 
the  following  table: 


AWQ 

18 

22 

24 

26 

Pairs 

e 

6 

e 

12 

12 

12 

18 

18 

18 

25 

25 

25 

25 

SO 

50 

50 

75 

75 

75 

100 

100 

100 

150 

150 

150 

200 

200 

200 

300 

300 

300 

400 

400 
600 

400 
600 
000 

NolK  Cables  larger  In  pair  sizes  than  those 
shown  In  this  table  mutt  meat  aH  requirements 
of  this  section. 

(3)  Screened  cable,  when  specified, 
must  meet  all  requirements  of  this 
section.  The  pair  sizes  of  screened 


cables  used  within  the  REA  program  are 
referenced  in  paragraph  (e)(2)(i)  of  this 
section. 

(4)  All  cables  sold  to  REA  borrowers 
for  projects  involving  REA  loan  funds 
under  this  section  must  be  accepted  by 
REA  Technical  Standards  Committee 
"A"  (Telephone).  For  cables 
manufactured  to  the  specification  of  this 
section,  all  design  changes  to  an 
accepted  design  must  be  submitted  for 
acceptance.  REA  will  be  the  sole 
authority  on  what  constitutes  a  design 
change. 

(5)  Materials,  manufacturing 
techniques,  or  cable  designs  not 
specifically  addressed  by  this  section 
may  be  allowed  if  accepted  by  REA. 
Justification  for  acceptance  of  modified 
materials,  manufacturing  techniques,  or 
cable  designs  must  be  provided  to 
substantiate  product  utility  and  long- 
term  stability  and  endurance. 

(6)  The  American  National  Standard 
Institute/Insulated  Cable  Engineers 
Association,  Inc.  (ANSI/ICEA)  S-84- 
608-1988  Standard  For 
Telecommunications  Cable,  Filled, 
Polyolefin  Insulated,  Copper  Conductor 
Technical  Requirements  referenced 
throughout  this  section  is  incorporated 
by  reference  by  REA.  This  incorporation 
by  reference  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  ANSI/ICEA  S- 
84-608-1988  are  available  for 
inspection  during  normal  business 
hours  at  REA,  room  2845,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW„ 
suite  700.  Washington,  DC.  Copies  are 
available  from  ICEA,  P.  O.  Box  440, 
South  Yarmouth,  MA  02664,  telephone 
number  (508)  394-^424. 

(7)  American  Society  for  Testing  and 
Materials  specifications  (ASTM)  A  505- 
87,  Standard  Specification  for  Steel, 
Sheet  and  Strip,  Alloy,  Hot-Rolled  and 
Cold-Rolled,  General  Requirements  For; 
ASTM  B  193-87,  Standard  Test  Method 
for  Resistivity  of  Electrical  Conductor 
Materials:  ASTM  B  224-80,  Standard 
Classification  of  Coppers;  ASTM  B  694- 
86,  Standard  Specification  for  Copper, 
Copper  Alloy,  and  Copper-Clad 
Stainless  Steel  Sheet  and  Strip  for 
Electrical  Cable  Shielding;  ASTM  D 
4565-90a,  Standard  Test  Methods  for 
Physical  and  Environmental 
Performance  Properties  of  Insulations 
and  Jackets  for  Telecommunications 
Wire  and  Cable;  and  ASTM  D  4566-90, 
Standard  Test  Methods  for  Electrical 
Performance  Properties  of  Insulations 
and  Jackets  for  Telecommunications 
Wire  and  Cable  referenced  in  this 
section  are  incorporated  by  reference  by 


REA.  These  incorporations  by  references 
were  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
of  the  ASTM  standards  are  available  for 
inspection  during  normal  business 
hoivs  at  REA,  room  2845,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC.  Copies  are 
available  from  ASTM,  1916  Race  Street, 
Philadelphia,  PA  19103-1187, 
telephone  number  (215)  299-5585. 

(b)  Conductors  and  conductor 
insulation.  (1)  The  gauge  sizes  of  the 
copper  conductors  covered  by  this 
specification  must  be  19,  22,  24,  and  26 
American  Wire  Gauge  (AWG). 

(2)  Each  conductor  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988.  paragraph  2.1. 

(3)  Factory  joints  made  in  conductors 
during  the  manufacturing  process  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  2.2. 

(4)  The  raw  materials  used  for 
conductor  insulation  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988,  paragraphs  3.1 
through  3.1.3. 

(5)  The  finished  conductor  insulation 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraphs  3.2.1  and  3.3. 

(6)  Insulated  conductors  must  not 
have  an  overall  diameter  greater  than  2 
milhmeters  (mm)  (0.081  inch  (in.)). 

(7)  A  permissible  overall  performance 
level  of  faults  in  conductor  insulation 
must  average  not  greater  than  one  fault 
per  12,000  conductor  meters  (40,000 
conductor  feet)  for  each  gauge  of 
conductor. 

(i)  All  insulated  conductors  must  be 
continuously  tested  for  insulation  faults 
diuing  the  twinning  operation  with  a 
method  of  testing  acceptable  to  REA. 
The  length  count  and  number  of  faults 
must  be  recorded.  The  information  must 
be  retained  for  a  period  of  6  months  and 
be  available  for  review  by  REA  when 
reouested. 

(ii)  The  voltages  for  determining 
compliance  with  the  requirements  of 
this  section  are  as  follows: 


AWG 

Direct  Current  Voltages 
(kilovolts) 

19 
22 
24 
26 

8.0 
6.0 
5.0 
4.0 

(8)  Repairs  to  the  conductor 
insulation  during  manufacture  are 
permissible.  The  method  of  repair  must 
be  accepted  by  REA  prior  to  its  use.  The 
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repaired  insulation  must  be  capable  of 

meeting  the  relevant  electrical 
requirements  of  this  section. 

(9)  All  repaired  sections  of  insulation 
must  be  retested  in  the  same  manner  as 
originally  tested  for  compliance  with 
paragraph  (b)(7)  of  this  section. 

(10)  The  colored  insulating  material 
removed  from  or  tested  on  the 
conductor,  from  a  finished  cable,  must 
meet  the  performance  requirements 
specified  in  ANSI/ICEA  S-84-60&-1988. 
paragraphs  3.4.1.  3.4.2.  3.4.4.  3.4.5.  and 
3.4.6. 

(c)  Identification  of  pairs  and  twisting 
of  pairs.  (1)  The  insulation  must  be 
colored  to  identify: 

(i)  The  tip  and  ring  conductor  of  each 
pair,  and 

(ii)  Each  pair  in  the  completed  cable. 

(2)  The  colors  to  be  used  in  the  pairs 
in  the  25  pair  group,  together  with  the 
pair  numbers  must  be  in  accordance 
with  the  table  specified  in  ANSI/ICEA 
S-84-608-1988.  paragraph  3.5. 

(3)  Positive  identification  of  the  tip 
and  ring  conductors  of  each  pair  by 
marking  each  conductor  of  a  pair  with 
the  color  of  its  mate  is  permissible.  The 
method  of  marking  must  be  accepted  by 
REA  prior  to  its  use. 

(4)  Other  methods  of  providing 
positive  identification  of  the  tip  and 
ring  conductors  of  each  pair  may  be 
employed  if  accepted  by  REA  prior  to  its 
use. 

(5)  The  insulated  conductors  must  be 
twisted  into  pairs. 

(6)  In  order  to  provide  sufficiently 
high  crosstalk  isolation,  the  pair  twists 
must  be  designed  to  enable  the  cable  to 
meet  the  capacitance  unbalance  and 
crosstalk  loss  requirements  of 
paragraphs  (k)(5),  (k)(6),  and  (k)(8)  of 
this  section. 

(7)  The  average  length  of  pair  twists 
in  any  pair  in  the  finished  cable,  when 
measured  on  any  3  meter  (10  foot) 
length,  must  not  exceed  the  requirement 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  3.5. 

(d)  Forming  of  the  cable  core.  (1) 
Twisted  pairs  must  be  assembled  in 
such  a  way  as  to  form  a  substantially 
cylindrical  group. 

(2)  When  desired  for  lay-up  reasons, 
the  basic  group  may  be  divided  into  two 
or  more  subgroups  called  imits. 

(3)  Each  group,  or  unit  In  a  particular 
group,  must  be  enclosed  in  bindings  of 
the  colors  Indicated  for  its  particular 
pair  count.  The  pair  count,  indicated  by 
the  colors  of  insulation,  must  be 
consecutive  as  indicated  in  paragraph 
(d)(6)  of  this  section  through  units  in  a 
group. 

(4)  The  filling  compound  must  be 
applied  to  the  cable  core  in  such  a  way 


as  to  provide  as  near  a  completdy  filled 
core  as  is  commercially  practical. 

(5)  Threads  and  tapes  used  as  binders 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988. 
paragraphs  4.2  and  4.2.1. 

(6)  The  colon  of  the  bindings  and 
their  significance  with  respect  to  pair 
count  must  be  as  follows: 


Super-Unit  Binder  Colors 


Group 
No. 

Coiorof 
Bindings 

Group  Pair  Count 

1 

WNte-Bhje 

1-25 

2 

Whlte-O- 
ange. 

26-50 

3 

White- 
Green. 

51-75 

4 

White- 
Brown. 

76-100 

5 

White-Slate 

101-125 

6 

Red-Biue  .. 

126-150 

7 

RedOr- 

151-175 

8 
9 

10 
11 
12 

13 

14 

15 
16 

17 

18 

19 

20 

21 
22 

23 

24 


ange. 

Red-Green 

Red-Brown 

Re<}-Siate  . 

Biacfc-Blue 

Btack-Or- 
ange. 

Black- 
Green. 

Black- 
Brown. 

Black-Slate 

Yellow- 
Blue. 

Ye«ow-Or- 
ange. 

YaUow- 
Green. 

YeUow- 
Brown. 

Yellow- 
Slate. 

Vtolet-Btue 

Vioiet-Or- 
ange. 

VWet- 
Green. 

VioM- 
Browrt 


176-200 
201-225 
226-250 
251-275 
276-300 

301-325 

326-350 

351-375 
376-400 

401-^*25 

426-450 

451-475 

476-500 

501-525 
526-550 

551-575 

576-600 


(7)  The  use  of  the  white  unit  binder 
in  cables  of  100  pairs  or  less  is  optional. 

(8)  When  desired  for  manufacturing 
reasons,  two  or  more  25  pair  groups  may 
be  bound  together  with  nonhygroscopic 
and  nonwicking  threads  or  tapes  into  a 
super-unit.  Threads  or  tapes  must  meet 
the  requirements  specified  in  paragraph 
(d)(5)  of  this  section.  The  group  binders 
and  the  super-unit  binders  must  be 
color  coded  such  that  the  combination 
of  the  two  bindera  must  positively 
identify  each  25  pair  group  from  every 
other  25  pair  group  in  the  cable.  Super- 
unit  bindars  must  be  of  the  color  shown 
in  the  folioiving  table: 


Pair  Nurr^Mrs 

Binder  Cokv 

1-600 

White 

601-1200 

Red 

1201-1600 

Black 

1801-2400 

Yalow 

2401-3000 

VioM 

(9)  Color  binders  must  not  be  missing 
for  more  than  90  metera  (300  feet)  from 
any  25  pair  group  or  from  any  subgroup 
used  as  part  of  a  super-unit.  At  any 
cable  cross-section,  no  adjacent  25  pair 
groups  and  no  more  than  one  subgroup 
of  any  super-unit  may  have  missing 
binders.  In  no  case  must  the  total 
number  of  missing  binders  exceed  three. 
Missing  super-unit  binders  must  not  be 
permitted  for  any  distance. 

(10)  Any  reel  of  cable  which  contains 
missing  binders  must  be  labeled 
indicating  the  colors  and  location  of  the 
binders  involved.  The  labeling  must  be 
applied  to  the  reel  and  also  to  the  cable. 

(e)  Screened  cable.  (1)  Screened  cable 
must  be  constructed  such  that  a 
metallic,  internal  screen(s)  must  be 
provided  to  separate  and  provide 
sufficient  isolation  between  the 
compartments  to  meet  the  requirements 
of  this  section. 

(2)  At  the  option  of  the  user  or 
manufacturer,  identified  service  pairs 

[iroviding  for  voice  order  and  fault 
ocation  may  be  placed  in  screened 
cables. 

(i)  The  number  of  service  pairs 
provided  must  be  one  per  twenty-five 
operating  paire  plus  two  for  a  cable  size 
up  to  and  including  400  pairs,  subject 
to  a  minimum  of  four  service  pairs.  The 
pair  counts  for  screened  cables  are  as 
follows: 


Screened  Cable  Pair  Counts 

Carrier  Pair 
Count 

Service  Patra 

Total  Pfltfr 
Count 

24 

28 

50 

54 

100 

106 

150 

156 

200 

10 

210 

300 

14 

314 

400 

18 

418 

(ii)  The  service  pairs  must  be  equally 
divided  among  the  compartments.  The 
color  sequence  must  be  repeated  in  each 
compartment 

(iit)  The  electrical  and  physical 
characteristics  of  each  service  pair  must 
meet  ell  the  requirements  set  forth  in 
this  section. 

(iv)  The  colors  used  for  the  service 
pairs  must  be  in  accordance  with  the 
requirements  of  paragraph  (b)(5)  of  this 
section.  The  color  code  used  for  the 
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service  pain  together  with  the  service 
pair  number  are  showm  in  the  following 
table: 

Cok>r  Code  For  Service  Pairs 


Sefvtce 

Color 

PtitHo. 

Tip 

Ring 

1 

Titrnm 

Red 

2 

*• 

•»••••« 

.*•... 

Black 

3 

M 
M 

YeHow 

Vtolet 

Red.. 





Black 

N 



••■••• 

YeHow 

N 

Vtolet 

Black 



YeNow 

*• 

Vtolet 

(3)  The  screen  tape  must  comply  with 
the  requirements  sp)ecified  in  ANSI/ 
ICEA  S-84-608-1988.  paragraphs  5.1 
through  5.4. 

(4)  The  screen  tape  must  be  tested  for 
dielectric  strength  by  completely 
removing  the  protective  coating  ht)m 
one  end  to  be  used  for  grounding 
purposes. 

(i)  Using  an  electrode,  over  a  30 
centimeter  (1  foot)  length,  apply  a  direct 
current  voltage  at  the  rate  of  rise  of  500 
volts/second  until  failure. 

(ii)  No  breakdown  should  occur  below 
8  kilovolts. 

(f)  Filling  compound.  (1)  After  or 
during  the  stranding  operation  and  prior 
to  appUcation  of  the  core  wrap,  Riling 
compound  must  be  applied  to  the  cable 
core.  The  compound  must  be  as  nearly 
colorless  as  is  commercially  feasible  and 
consistent  with  the  end  product 
requirements  and  pair  identification. 

(2)  The  filling  compoimd  must 
comply  with  the  requirements  speciHed 
in  ANSI/ICEA  S-84-608-1988, 
paragraphs  4.4  through  4.4.4. 

(3)  The  individual  cable  manufacturer 
must  satisfy  HEA  that  the  fiUing 
compound  selected  for  use  is  suitable 
for  its  intended  application.  The  HHing 
compound  must  be  applied  to  the  cable 
in  such  a  manner  that  the  cable 
components  will  not  be  degraded. 

(g)  Core  wrap.  (1)  The  core  wrap  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA-S-84-608-1988. 
paragraph  4.3. 

(2)  If  required  for  manufacturing 
reasons,  white  or  colored  binders  of 
nonhygroscopic  and  nonwicking 
material  may  be  applied  over  the  core 
and/or  wrap.  When  used,  binders  must 
meet  the  requirements  specified  in 
paragraph  (d)(5)  of  this  section. 

(3)  Sufficient  fiUing  compound  must 
be  applied  to  the  core  wrap  so  that  voids 
or  air  spaces  existing  between  the  core 
and  the  inner  side  of  the  core  wrap  are 
minimized. 


(h)  Flooding  compound  (1)  Sufficient 
flooding  compound  must  be  applied  on 
all  sheath  interfaces  so  that  voids  and 
air  spaces  in  these  areas  are  minimized. 
When  the  optional  armored  design  is 
used,  the  flooding  compound  must  be 
applied  between  the  core  wrap  and 
shield,  between  the  shield  and  armor, 
and  between  the  armor  and  the  jacket  so 
that  voids  and  air  spaces  in  these  areas 
are  minimized.  The  use  of  floodant  over 
the  outer  metallic  substrate  is  not 
required  if  uniform  bonding,  per 
paragraph  (i)(7)  of  this  section,  is 
achieved  between  the  plastic-clad  metal 
and  the  jacket. 

(2)  The  flooding  compound  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  4.5  and  the  jacket  slip  test 
requirements  of  appendix  A,  paragraph 
(III)(5)  of  this  section. 

(3)  The  individual  cable  manufacturer 
must  satisfy  REA  that  the  flooding 
compound  selected  for  use  is  acceptable 
for  the  application. 

(i)  Shield  and  optional  armor  (1)  A 
single  corrugated  shield  must  be  applied 
longitudinally  over  the  core  wrap. 

(2)  For  unarmored  cable  the  shield 
overlap  must  comply  with  the 
requirements  specifled  in  ANSI/ICEA  S- 
84-608-1988,  paragraph  6.3.2.  Core 
diameter  is  dehned  as  the  diameter 
under  the  core  wrap  and  binding. 

(3)  For  cables  containing  the  coated 
aluminum  shield/coated  steel  armor 
(CACSP)  sheath  design,  the  coated 
aluminum  shield  must  be  applied  in 
accordance  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  6.3.2,  Dual  Tape  Shielding 
System. 

(4)  General  requirements  for 
application  of  the  shielding  material  are 
as  follows: 

(i)  Successive  lengths  of  shielding 
tapes  may  be  joined  during  the 
manufacturing  process  by  means  of  cold 
weld,  electric  weld,  soldering  with  a 
nonacid  flux,  or  other  acceptable  means. 

(ii)  Shield  splices  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988.  paracraph  6.3.3. 

(iii)  The  corrugations  and  the 
application  process  of  the  coated 
aluminum  and  copper  bearing  shields 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  6.3.1. 

(iv)  The  shielding  material  must  be 
applied  in  such  a  manner  as  to  enable 
the  cable  to  pass  the  cold  bend  test 
specified  in  paragraph  (1)(3)  of  this 
section. 

(5)  The  following  is  a  list  of 
acceptable  materials  for  use  as  cable 
shielding.  Other  types  of  shielding 
materials  may  also  be  used  provided 


they  are  accepted  by  REA  prior  to  their 
use. 


Standard  Cable 

Gopher  Rasistant 
Cabte 

8-mll  Coated  Alu- 

lO^nB Copper 

minum' 

5-fnN  Copper 

6-mil  Copper-Oad 

Stainless  Steel 

5  mil  Copper-Clad 

Stainless  Steel 

5  mil  Copper-Clad 

Alloy 

Steel 

7-mll  Alloy  194 

6-mil  AHoy  194 

8-mil  Coated  Alu- 

minum' 

and  6-mil  Coated 

Steel' 

^Dimensions  of  unooated  metal 

(i)  The  8-mil  aluminum  tape  must  be 
plastic  coated  on  both  sides  and  must 
comply  with  the  requirements  of  ANSI/ 
ICEA  S-84-608-1988,  paragraph  6.2.2. 

(ii)  The  5-mil  copper  tape  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  6.2.3. 

(iii)  The  10-mil  copper  tape  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  6.2.4. 

(iv)  The  6-mil  copper  clad  stainless 
steel  tape  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988,  paragraph  6.2.5. 

(v)  The  5-mil  copper  clad  stainless 
steel  tape  must  be  in  the  fully  annealed 
condition  and  must  conform  to  the 
requirements  of  American  Society  for 
Testing  and  Materials  (ASTM)  B  694- 
86,  with  a  cladding  ratio  of  16/68/16. 

(A)  The  electrical  conductivity  of  the 
clad  tape  must  be  a  minimum  of  28 
percent  of  the  International  Annealed 
Copper  Standard  (LACS)  when  measured 
per  ASTM  B  193-87. 

(B)  The  tape  must  be  nominally  0.13 
millimeter  (0.005  inch)  thick  with  a 
minimum  thicluiess  of  0.11  milUmeter 
(0.0045  inch). 

(vi)  The  5-mil  copper  clad  alloy  steel 
tape  must  be  in  the  fully  annealed 
condition  and  the  copper  component 
must  conform  to  the  requirements  of 
ASTM  B  224-80  and  the  alloy  steel 
component  must  conform  to  the 
requirements  of  ASTM  A  505-87,  with 
a  cladding  ratio  of  16/68/16. 

(A)  The  electrical  conductivity  of  the 
copper  clad  alloy  steel  tape  must 
comply  with  the  requirement  specified 
in  paragraph  (i)(5)(v)(A}  of  this  section. 

(B)  The  thickness  of  the  copper  clad 
alloy  steel  tape  must  comply  with  the 
requirements  specified  in  paragraph 
(i)(5)(v)(B)  of  this  section. 
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(vii)  The  6-mil  and  7-mil  194  copper 
alloy  tapes  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  8.2.6. 

(6)  The  corrugation  extensibility  of 
the  coated  aluminum  shield  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  6.4. 

(7)  When  the  jacket  is  bonded  to  the 
plastic  coated  aluminum  shield,  the 
bond  between  the  jacket  and  shield 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988. 
paragraph  7.2.6. 

(8)  A  single  plastic-coated  steel 
corrugated  armor  must  be  applied 
longitudinally  directly  over  the  coated 
aluminum  shield  Usted  in  paragraph 
(i)(5)  of  this  section  with  an  overlap 
complying  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraph  6.3.2,  Outer  Steel  Tape. 

(9)  Successive  lengths  of  steel 
armoring  tapes  may  be  joined  during  the 
manufacturing  process  by  means  of  cold 
weld,  electric  weld,  soldering  with  a 
nonacid  flux,  or  other  acceptable  means. 
Armor  splices  must  comply  with  the 
breaking  strength  and  resistance 
requirements  specified  in  ANSI/ICEA  S- 
84-^08-1988,  paragraph  6.3.3. 

{ 1 0)  The  corrugation  s  and  the 
application  process  of  the  coated  steel 
armor  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988,  paragraph  6.3.1. 

(i)  The  corrugations  of  the  armor  tape 
must  coincide  with  the  corrugations  of 
the  coated  aluminum  shield. 

(ii)  Overlapped  portions  of  the  armor 
tape  must  be  in  register  {corrugations 
must  coincide  at  overlap)  and  in  contact 
at  the  outer  edge. 

(11)  The  armoring  material  must  be  so 
applied  to  enable  the  cable  to  pass  the 
cold  bend  test  as  specified  in  paragraph 
(1)(3)  of  this  section. 

(12)  The  6-mil  steel  tape  must  be 
electrolytic  chrome-coated  steel  (ECCS) 
plastic  coated  on  both  sides  and  must 
comply  with  the  requirements  specified 
in  ANSI/ICHA  S-84-608-1988, 
paragraph  6.2.8. 

(13)  When  the  jacket  is  bonded  to  the 
plastic-coated  steel  armor,  the  bond 
between  the  jacket  and  armor  must 
comply  with  the  requirement  specified 
in  /VNSI/ICEA-S-84-608-1988, 
paragraph  7.2.6. 

(j)  Cable  jacket  (l^The  jacket  must 
comply  with  the  requirements  specified 
in  ANSI/I(3:A  S-84-608-1988. 
paragraph  7.2. 

(2)  The  raw  materials  used  for  the 
cable  jacket  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  7.2.1. 


(3)  Jacketing  material  removed  from  or 
tested  on  the  cable  must  meet  the 
performance  requirements  specified  in 
ANSI/ICEA  S-84-608-1988,  paragraphs 
7.2.3  and  7.2.4. 

(4)  The  thickness  of  the  jacket  must 
comply  with  the  requirements  sj>ecified 
in  ANSI/ICEA  S-84-608-1988, 
paragraph  7.2.2. 

(k)  Electrical  requirements — (1) 
Conductor  resistance.  The  direct  current 
resistance  of  any  conductor  in  a 
completed  cable  and  the  average 
resistance  of  all  conductors  in  a  Quality 
Control  Lot  must  comply  with  the 
requirements  specified  in  ANSI/IOLA  S- 
84-608-1988.  paragraph  8.1. 

(2)  Resistance  unoalance.  (i)  The 
direct  ciurent  resistance  unbalance 
between  the  two  conductors  of  any  pair 
in  a  completed  cable  and  the  average 
resistance  unbalance  of  all  pairs  in  a 
completed  cable  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  8.2. 

(ii)  The  resistance  unbalance  between 
tip  and  ring  conductors  shall  be  random 
with  respect  to  the  direction  of 
unbalance.  That  is.  the  resistance  of  the 
tip  conductors  shall  not  be  consistently 
higher  with  respect  to  the  ring 
conductors  and  vice  versa. 

(3)  Mutual  capacitance.  The  average 
mutual  capacitance  of  all  pairs  in  a 
completed  cable  and  the  individual 
mutual  capacitance  of  any  pair  in  a 
completed  cable  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  8.3. 

(4)  Capacitance  difference,  (i)  The 
capacitance  difference  for  completed 
cables  having  75  pairs  or  greater  must 
comply  with  the  requirement  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  8.4. 

(ii)  when  measuring  screened  cable, 
the  inner  and  outer  pairs  must  be 
selected  from  both  sides  of  the  screen. 

(5)  Pair-to-pair  capacitance 
unbalance— {i]  Pair-to-pair  The 
capacitance  unbalance  as  measured  on 
the  completed  cable  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988,  paragraph  8.5. 

(ii)  Screened  cable,  m  cables  with  25 
pairs  or  less  and  within  each  group  of 
multigroup  cables,  the  pair-to-pair 
capacitance  unbalance  between  any  two 
pairs  in  an  individual  compartment 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-60fr-1988. 
paragraph  8.5.  The  pair-to-pair 
capacitance  unbalances  to  be  considered 
must  be: 

(A)  Between  pairs  adjacent  in  a  layer 
in  an  individual  compartment; 

(B)  Between  pairs  in  centers  of  4  pairs 
or  less  in  an  individual  compartment; 
and 


(C)  Between  pairs  in  adjacent  layers  in 
an  individual  compartment  when  the 
number  of  pairs  in  the  inner  (smaller) 
layer  is  6  or  less.  The  center  is  counted 
as  a  layer. 

(iii)  In  cables  with  25  pairs  or  less,  the 
root-mean-square  (rms)  value  must 
include  all  the  pair-to-pair  unbalances 
measured  for  each  compartment 
separately. 

tiv)  In  cables  containing  more  than  25 
pairs,  the  rms  value  must  include  the 
pair-to-pair  unbalances  in  the  separate 
compartments. 

(6J  Pair-to-ground  capacitance 
unbalance — (i)  Pair-to-ground.  The 
capacitance  unbalance  as  measured  on 
the  completed  cable  must  comply  with 
the  requirements  specified  in  ANSI/ 
ICEA  S-84-608-1988.  paragraph  8.6. 

(ii)  When  measuring  pair-to-ground 
capacitance  unbalance  all  pairs  except 
the  pair  under  test  are  grounded  to  the 
shield  and/or  shield/armor  except  when 
measuring  cables  containing  super  units 
in  which  case  all  other  pairs  in  th^  same 
super  unit  must  be  grounded  to  the 
shield. 

(iii)  The  screen  tape  must  be  left 
floating  during  the  test. 

(iv)  Pair-to-groimd  capacitance 
unbalance  may  vary  directly  with  the 
length  of  the  cable. 

(7)  Attenuation,  (i)  For  nonscreened 
and  screened  cables,  the  average 
attenuation  of  all  pairs  on  any  reel  when 
measured  at  150  and  772  kilohertz  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  S-84-608-1988. 
paragraph  8.7.  SoUd  Colunm. 

(iij  For  Tie  type  cables  over  12  pairs, 
the  maximum  average  attenuation  of  all 
pairs  on  any  reel  must  not  exceed  the 
values  listed  below  when  measured  at  a 
frequency  of  1576  kilohertz  at  or 
corrected  to  a  temperature  of  20  ±  1°C 
The  test  must  be  conducted  in 
accordance  with  ASTM  D  4566-90. 


AWQ 

Maximum  Aver- 
age Attenuation 
decibel/Ulometer 
(dB/km)  (dedbeV 
mUe) 

19 

13.4(21.5) 
18.3  (29.4) 
23.1  (37.2) 

22 

24 

(8)  Crosstalk  loss,  fi)  The  equal  level 
far-end  power  sum  crosstalk  loss  (FEXT) 
^  measured  on  the  completed  cable 
must  comply  with  the  requirements 
specified  in  ANSI/ICEA  S-84-608-1988. 
paraeraph  8.8.  FEXT  Table. 

(ii  j  Tne  near-end  power  sum  crosstalk 
loss  (NEXT)  as  measured  on  completed 
cable  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  8.8.  NEXT 
Table. 
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(iii)  Screened  cable.  LA)  For  sczeened 
cabieft  tb«  NEXT  as  maftsurod  oo  the 
cooi|riated  cable  must  comply  with  the 
requirements  specified  in  ANSI/ICEA  S- 
84-608-1988,  paragraphs  8.9  and  8.9.1. 

(B)  For  TIC  screened  cable  the  NEXT 
as  measured  on  the  completed  cable 
mtist  comply  with  the  raquirements 
specified  in  ANSI/ICEA  S-84-608-1988, 
paragraphs  8.9  and  8.9.2. 

(9)  Insulation  resistance.  The 
insulation  resistance  of  each  insulated 
conductor  in  •  completed  cable  must 
comply  with  the  requirement  specified 
in  ANSI/ICEA  S-84-608-1988, 
paragr^hS.ll. 

(10)  High  vo/toge  test,  (i)  In  each 
length  of  completed  c^le,  the 
insulation  between  conductors  must 
comply  with  the  requirements  specified 
in  ANSI/ICEA  5-84-608-1988, 
paragraph  8.12,  Solid  Column. 

(iiji  In  each  length  of  completed  cable, 
the  dielectric  between  the  snield  snd/or 
armor  and  ctmducton  in  the  core  miist 
com{^  with  the  requirements  specified 
in  ANSI/ICEA  S-a4-608-1988, 
paragraph  8.13,  Single  Jacketed,  Solid 
Column.  In  screened  cable  the  screen 
tape  must  be  left  floating. 

(iii)  Screened  cabh.  (A)  In  each  length 
of  completed  screened  cable,  the 
dielectric  between  the  screen  tape  and 
the  conductors  in  the  core  must  comply 
with  the  requirement  specified  in  AN^ 
KEA  S-64-608-1988.  peragrapb  8.14. 

fB)  La  this  test,  the  cable  shield  and/ 
or  armor  must  be  left  floatinc. 

(11)  EleetiicQl  variations,  fi)  Pairs  in 
each  length  of  cable  having  eitiier  a 
groond,  cross,  ^ort,  or  open  circuit 
condition  will  not  be  permitted. 

(U)  The  BMxiainm  number  of  pairs  in 
a  cable  which  iMy  vary  as  specified  in 
paragrapb  (kKllKni)  of  this  sactkm 
from  the  electrical  parameters  given  in 
this  section  are  hsted  below.  These  pairs 
may  beeMriuded  from  tke  arithmetic 
OKulatiou. 


Noaninal  Pair  Count 

Maximum 
Number  of 
Pairs  With 
Ailowabie 
Bectricat 

wEnOmjn 

6-100 

101-aOO 

aof-soo..    

40f-M0 

601aNtf«bp«»    

1 

2 
9 

4 
ft 

Uii)  Poroaaeter  vorrationE.  (A) 
Capacitance  uabalanoe-to-gfound.  If  the 
csbl*  iiils  ailhec  the  maximum 
individual  pair  or  awsraga  capadtanc* 
unbalance-to-^Dund  rsquirenMiat  and 
di  tedMdoal  pain  are  3937  pkstead/ 
kilonMtsr  (1200  pkoiasad/lOOO  Int)  or 
less,  the  number  of  pairs  specified  ia 


paragraph  (kKll)(ii)  of  this  section  may 
be  eUminated  &om  the  average  and 
maidmnm  individual  cakulatiooa. 

(B)  Resistance  unbalance.  Individual 
pair  of  7  percent  for  all  gauges. 

(C)  Conductor  resistance,  maximum. 
The  following  table  shows  maximum 
conductor  reaistance: 


AWQ 

otwnaM- 
ometer 

(otans/ 
1000 
fsel) 

19 
22 

24 
26 

2SJ 

60.0 

94.5 

151.6 

(».t) 

(16^) 
{28J) 
(46.2) 

Note:  REA  recognizes  that  In  large  pair 
count  cabie  (600  pair  and  above)  a  cross, 
short  or  open  drcuil  condition  occaaionaily 
may  develop  In  a  pair  which  does  not  affect 
the  performance  of  the  other  cable  pairs.  In 
these  cJrcumstances  rejection  ol  tfie  entire 
cable  may  be  economicaliy  unsound  or  repairs 
may  be  tmpiacticai  In  such  drcumslances  the 
manufacturer  may  desire  to  neoattata  with  the 
customer  for  acceptance  of  tie  cable.  No 
more  than  0.5  peicent  of  the  pairs  may  be 
iTvorveo- 

(!)  Mechanical  requirements — (1] 
Compound  flow  test.  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  compound  flow 
test  specified  in  ANSIACEA  S-84-608- 
1988,  paragraph  9.1  using  a  test 
temperature  of  80  ±  I'C 

(ZJ  Water  penetration.  All  cables 
manufactured  in  accordance  with  the 
lequirenMDts  of  this  section  must  be 
capable  of  meeting  the  water 
penetration  test  specified  in  ANSI/ICEA 
S-84-608-1988,  paraeraph  9.2. 

C3)  Cable  cold  bend  test.  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
capable  of  meeting  the  cable  cold  bend 
test  specified  in  ANSI/ICEA  S-84-60e- 
1988,  oaragraph  0.3. 

(4)  Cable  impact  test  All  cables 
manufactured  in  accordance  with  the 
requirements  of  this  section  must  be 
cap^)le  of  meeting  the  cable  impact  test 
specified  in  ANSI/ICEA  S-84-«06-1988, 
paragraph  ft.  4. 

[sfjacket  notch  test  (CACSP  sheath 
oafy).  AD  cables  utilizing  the  coated 

nhiminiini/ffo(rtftd  Steol  fTMWth  (CACSP) 

design  manufactured  in  accordance 
with  the  requirements  of  this  section 
must  be  capable  of  aieeting  the  ^cket 
notch  test  specified  in  ANSI/ICEA  S-84- 
60B-1M8,  paragraph  ».5. 

(6)  CdbJe  totsioa  test  (CACSP  sheath 
oa/jrj.  AJl  cables  utUizine  the  coated 
aluminum/coated  steel  sheath  (CACSP) 
design  manufactured  in  accordance 
with  the  nquiMments  of  this  sectioa 
must  be  cajpablft  of  meeting  the  cabl* 
tocaioB  teal  spedfiMl  in  ANSI/ICEA  S- 
84-608-1988.  paragraph  9.6. 


(m)  Sheath  slitting  cord  (optional).  (1) 
Sheath  slitting  cords  may  be  used  in  the 
cable  structure  at  the  option  of  the 
manufacturer  unless  specified  by  the 
end  user. 

(2)  When  a  sheath  slittii^  cord  is  used 
it  must  be  nonhygroscopic  and 
nonwicking,  continuous  throughout  a 
length  of  cable  and  of  sufficient  strength 
to  open  the  sheath  without  breaking  the 
cord. 

(n)  Identification  marker  and  length 
marker.  (1)  Each  length  of  cable  must  be 
identified  in  accorduice  writh  ANSI/ 
ICEA  S-84-608-1988,  paragraphs  10.1 
through  10.1.4.  The  color  of  the  ink 
used  for  the  initial  outer  jacket  marking 
must  be  either  white  or  silver. 

(2)  The  markings  must  be  printed  on 
the  jacket  at  regular  intervals  of  not 
more  than  0.6  meter  (2  faet). 

(3)  The  completed  cable  must  have 
sequentially  numbered  length  markers 
in  accordance  with  ANSI/ICEA  S-84- 
608-1988.  paragraph  10.1.5.  The  color 
of  the  ink  used  for  the  initial  outer 
jacket  marking  must  be  either  white  or 
silver. 

(o)  Preconaectorized  cable  (optional). 
(1)  At  the  option  of  the  manufacturer 
and  upon  request  bv  the  purchaser, 
cables  100  pairs  and  larger  may  be 
factory  terminated  in  25  pair  splicing 
modules. 

(2)  The  splicing  modules  must  meet 
the  requirements  of  REA  Bulletin  345- 
54.  PE-52.  REA  Specification  for 
Telephone  Cable  SpHdng  Connectors 
(Incorporated  bv  raliarBnce  at  §  1755.97), 
and  be  accepted  by  REA  prior  to  their 
use. 

(p)  Acceptance  testing  and  extent  of 
testing.  (1)  The  tests  described  in 
appendix  A  of  this  section  are  intended 
for  acceptance  of  cable  designs  and 
major  modificationa  of  accepted 
designs.  What  constitutes  a  major 
modification  is  at  the  discretion  of  REA. 
These  tests  are  intended  to  show  the 
inherent  capability  of  the  manufacturer 
to  produce  cable  products  having  long 
life  and  stability. 

(2)  For  initifti  aoceptance,  the 
manufacturer  most  submit: 

(i)  An  original  signature  certification 
that  the  product  fully  complies  with 
each  section  of  themdficadon: 

(ii)  Qualificafioa  Test  Data,  per 
appendix  A  of  ttiis  sectioa; 

(iii)  To  periodic  ptet  bwpections; 

(iv)  A  certification  that  the  pnxiuct 
does  or  does  not  compky  with  the 

OOIKMSuC  OOBB  nMOUCBCtUnBfl* 

provisions  oTthe  "^ity  American" 
requirements  of  the  Rural  Electrification 
Act  of  IftSft  |7  USJC  601  0taeq.h 

(v)  WriMsa  asv  taatiaMBials 
coBcenaiag  field  patiosmaBce  of  tha 
product:  smd 
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(vi]  Other  nonproprietary  data 
deemed  necessary  by  the  Qiief,  Outside 
Plant  Branch  (Telephone). 

(3)  For  requahfication  acceptance,  the 
manuiiacturer  must  submit  an  original 
signature  certification  that  the  product 
hilly  complies  with  each  section  of  the 
specification,  excluding  the 
Qualification  Section,  and  a  certification 
that  the  product  does  or  does  not 
comply  with  the  domestic  origin 
manufacturing  provisions  of  the  "Buy 
American"  requirements  of  the  Rural 
Electrification  Act  of  1938  (7  U.S.t.  901 
et  seq),  for  acceptance  by  August  30  of 
each  year.  The  required  data  must  have 
been  gathered  within  90  days  of  the 
submission.  If  the  initial  acceptance  of 

a  product  to  this  specification  was 
within  180  days  of  August  30,  then 
requahfication  for  that  product  will  not 
be  reauired  for  that  year. 

(4)  Initial  and  requahfication 
acceptance  requests  should  be 
addressed  to: 

Chairman,  Technical  Standards  Ckimmittee 
"A"  (Telephone),  Telecommunications 
Standards  Division,  Rural  Electrification 
Administration,  Washington,  DC  20250- 
1500. 

(5)  Tests  on  100  percent  of  completed 
cable,  (i)  The  shield  and/or  armor  of 
each  length  of  cable  must  be  tested  for 
CMitinuity  in  accordance  with  ANSI/ 
ICEA  S-84-608-1988,  paragraph  8.16. 

(ii)  The  screen  tape  of  each  length  of 
screened  cable  must  be  tested  for 
continuity  in  accordance  with  ANSI/ 
ICEA  S-84-608-1988,  paragraph  8.16. 

(iii)  Dielectric  strength  between 
conductors  and  shield  and/or  armor 
must  be  tested  to  determine  freedom 
from  grounds  in  accordance  with 
paragraph  (k)(10)(ii)  of  this  section. 

(iv)  Dielectric  strength  between 
conductors  and  screen  tape  must  be 
tested  to  determine  freedom  from 
grounds  in  accordance  with  paragraph 
(k){lO)(iii)  of  this  section. 

(v)  Each  conductor  in  the  completed 
cable  must  be  tested  for  continuity  in 
accordance  with  ANSI/ICEA  S-84-608- 
1988,  paragraph  8.16. 

(vi)  Dielectric  strength  between 
conductors  must  be  tested  to  insure 
freedom  from  shorts  and  crosses  in  each 
length  of  completed  cable  in  accordance 
with  paraCTaph  (k){10)(i)  of  this  section. 

(vii)  Each  conductor  in  the  completed 
preconnectorized  cable  must  be  tested 
for  continuity. 

(viii)  Each  length  of  completed 
preconnectorized  cable  must  be  tested 
for  split  pairs. 

(ix)  The  average  mutual  capacitance 
must  be  measured  on  all  cables.  If  the 
average  mutual  capacitance  for  the  first 
100  pairs  tested  from  randomly  selected 
groups  is  between  50  and  53  nanofarad/ 


kilometer  (nF/km)  (80  and  85 
nanofarad/mile),  the  remainder  of  the 
pairs  need  not  be  tested  on  the  100 
percent  basis  (See  paragraph  (k)(3)  of 
this  section). 

(6)  Capability  tests.  Tests  on  a  quality 
assurance  basis  must  be  made  as 
frequently  as  is  required  for  each 
manufacturer  to  determine  and  maintain 
compliance  with: 

(i)  Performance  requirements  for 
conductor  insulation,  jacketing  material, 
and  filling  and  flooding  compounds; 
(ii)  Bonding  properties  of  coated  or 
laminated  shielding  and  armoring 
materials  and  performance  requirements 
for  screen  tape; 
(iii)  Sequential  marking  and  lettering; 
(iv)  Capacitance  difference, 
capacitance  imbalance,  crosstalk,  and 
attenuation; 

(v)  Insulation  resistance,  conductor 
resistance  and  resistance  unbalance; 

(vi)  Cable  cold  bend  and  cable  impact 
tests; 

(vii)  Water  penetration  and  compound 
flow  tests;  and 

(viii)  Jacket  notch  and  cable  torsion 
tests. 

(q)  Summary  of  records  of  electrical 
and  physical  tests.  (1)  Each 
manufacturer  must  maintain  suitable 
summary  records  for  a  period  of  at  least 
3  years  of  all  electrical  and  physical 
tests  required  on  completed  cable  by 
this  section  as  set  forth  in  paragraphs 
(p)(5)  and  (p)(6)  of  this  section.  The  test 
data  for  a  particular  reel  must  be  in  a 
form  that  it  may  be  readily  available  to 
the  purchaser  or  to  REA  upon  request. 

(2)  Measurements  and  computed 
values  must  be  rounded  off  to  the 
number  of  places  or  figures  specified  for 
the  requirement  according  to  ANSI/ 
ICEA  S-84-608-1988.  paracraph  1.3. 
(r)  Manufacturing  irregularities.  (1) 
Repairs  to  the  shield  and/or  armor  are 
not  permitted  in  cable  supplied  to  end 
users  under  this  section. 

(2)  Minor  defects  in  jackets  (defects 
having  a  dimension  of  3  millimeters 
(0.125  inch)  or  less  in  any  direction) 
may  be  repaired  by  means  of  heat  fusing 
in  accordance  with  good  commercial 
practices  utilizing  sheath  grade 
compounds. 

(s)  Preparation  for  shipment.  (1)  The 
cable  must  be  shipped  on  reels.  The 
diameter  of  the  dnim  must  be  large 
enough  to  prevent  damage  to  the  cable 
from  reeling  or  unreeling.  The  reels 
must  be  substantial  and  so  constructed 
as  to  prevent  damage  to  the  cable  during 
shipment  and  handling. 

(2)  The  thermal  wrap  must  comply 
with  the  requirements  of  ANSI/ICEA  S- 
84-608-1988.  paragraph  10.3.  When  a 
thermal  reel  wrap  is  supplied,  the  wrap 
must  be  appHed  to  the  reel  and  must  be 


suitably  secured  in  place  to  minimize 
thermal  exposure  to  the  cable  during 
storage  and  shipment.  The  use  of  the 
thermal  reel  wrap  as  a  means  of  reel 
protection  will  be  at  the  option  of  the 
manufacturer  unless  specified  by  the 
end  user. 

(3)  The  outer  end  of  the  cable  must  be 
securely  fastened  to  the  reel  head  so  as 
to  prevent  the  cable  from  becoming 
loose  in  transit.  The  inner  end  of  the 
cable  must  be  seouely  fastened  in  such 
a  way  as  to  make  it  readily  available  if 
required  for  electrical  testing.  Spikes, 
staples,  or  other  fastening  devices  which 
penetrate  the  cable  jacket  must  not  be 
used.  The  method  of  fastening  the  cable 
ends  must  be  accepted  by  REA  prior  to 
its  use. 

(4)  Each  length  of  cable  must  be 
wound  on  a  separate  reel  unless 
otherwise  specified  or  agreed  to  by  the 
purchaser. 

(5)  The  arbor  hole  must  admit  a 
spindle  63  millimeters  (2.5  inches)  in 
diameter  without  binding.  Steel  arbor 
hole  liners  may  be  used  but  must  be 
accepted  by  REA  prior  to  their  use. 

(6)  Each  reel  must  be  plainly  marked 
to  indicate  the  direction  in  which  it 
should  be  rolled  to  prevent  loosening  of 
the  cable  on  the  reel. 

(7)  Each  reel  must  be  stenciled  or 
labeled  on  either  one  or  both  sides  with 
the  information  specified  in  ANSI/ICEA 
S-84-608-1988.  paragraph  10.4  and  the 
REA  cable  designation: 

Cable  Designation 

BFC 

Cable  Construction 

Pair  Count 

Conductor  Gauge 

A  =  Coated  Aluminum  Shield 

C  =  Copper  Shield 

Y  =  Gopher  Resistant  Shield 

X  K  Armored,  Separate  Shield 

H  >  T1  Screened  Cable 

HlC  -  Tic  Screened  Cable 

P  =  Preconnectorized 

Example:  BFCXHlOO-22 
Buried  Filled  Cable,  Armored  (w/separate 
shield),  Tl  Screened  Cable.  100  pair.  22 
AWG. 

(8)  When  cable  manufactured  to  the 
requirements  of  this  section  is  shipped, 
both  ends  must  be  equipped  with  end 
caps  acceptable  to  REA. 

(9)  When  preconnectorized  cables  are 
shipped,  the  splicing  modules  must  be 
protected  to  prevent  damage  during 
shipment  and  handhng.  The  protection 
method  must  be  acceptable  to  REA  and 
accepted  prior  to  its  use. 

(10)  All  cables  ordered  for  use  in 
underground  duct  appUcations  must  be 
equipped  with  a  factory-installed 
pulling-eye  on  the  outer  end  in 
accordance  with  ANSI/ICEA  S-84-608- 
1988,  paragraph  10.5.2. 
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(The  infonnation  and  recordkeeping 
requirements  of  this  section  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Control  Number 
0572-0077.) 

Appendix  A  to  7  CFR  1755.390— 
Qualificalioo  Teat  Methods 

(I)  The  test  procedures  described  in  this 
appendix  are  for  qualification  of  initial 
designs  and  major  modification  of  accepted 
designs.  Included  in  (V)  of  this  appendix  are 
suggested  formats  that  may  be  used  in 
submitting  the  test  results  to  R£A. 

(II)  Sample  selection  and  preparation.  (1) 
All  testing  must  be  performed  on  lengths 
removed  sequentially  from  the  same  25  pair, 
22  gauge  jacketed  cable.  This  cable  must  not 
have  been  exposed  to  temperatures  in  excess 
of  38*C  since  its  initial  cool  down  after 
sheathing.  The  lengths  specified  are 
minimum  lengths  and  if  desirable  from  a 
laboratory  testing  standpoint  longer  lengths 
may  be  used. 

(a)  Length  A  shall  be  10  ±  0.2  meters  (33 
±0.5  fiset)  long  and  must  be  maintained  at  23 
±  3°C.  One  length  is  required. 

(b)  Length  B  shall  be  12  ±  0.2  meters  (40 
±  0.5  feet)  long.  Prepare  the  test  sample  by 
removing  the  jacket,  shield  or  shield/armor 
and  core  wrap  for  a  sufficient  distance  on 
both  ends  to  allow  the  insulated  conductors 
to  be  flared  out.  Remove  sufficient  conductor 
insulation  so  that  appropriate  electrical  test 
connections  can  be  made  at  both  ends.  Coil 
the  sample  with  a  diameter  of  15  to  20  times 
its  sheath  diameter.  Three  lengths  are 
required. 

(c)  Length  C  shall  be  one  meter  (3  feet) 
long.  Four  lengths  are  required. 

(d)  Length  D  shall  be  300  millimeters  (1 
foot)  long.  Four  lengths  are  required. 

(e)  Length  E  must  be  600  millimeters  (2 
feet)  long.  Four  lengths  are  required. 

(f)  Length  F  shall  be  3  meters  (10  feet)  long 
and  must  be  maintained  at  23  ±  S'C  for  the 
duration  of  the  test.  Two  lengths  are 
required. 

(2)  Data  reference  temperature.  Unless 
otherwise  specified,  all  measurements  must 
be  made  at  23  ±  3°C 

(III)  Environmental  tests— {\]  Heat  aging 
test — (a)  Test  samples.  Place  one  sample  each 
of  lengths  B,  C.  D  and  E  in  an  oven  or 
environmental  chamber.  The  ends  of  Sample 
B  must  exit  from  the  chamber  or  oven  for 
electrical  tests.  Securely  seal  the  oven  exit 
holes. 

(b)  Sequence  of  tests.  The  samples  are  to 
be  sub|ected  to  the  following  tests  after 
conditioning: 

(i)  Water  Immersion  Test  outlined  in  (III)(2) 
of  this  appendix: 

(ii)  Water  Penetration  Test  outlined  in 
(III)(3)  of  this  appendix; 

(iii)  Insulation  Compression  Test  outlined 
in  (IIIK4)  of  this  appendix;  and 

(iv)  Jacket  Slip  Strength  Test  outlined  in 
(III)(5)  of  this  appendix 

(c)  InitiaJ  measurements,  (i)  For  Sample  B 
measure  the  open  circuit  capacitance  for  each 
odd  numbered  pair  at  1. 150,  and  772 
kilohertz.  and  the  attenuation  at  150  and  772 
kilohertz  after  conditioning  the  sample  at  the 
data  reference  temperature  for  24  hours. 
Calculate  the  average  and  standard  deviation 


for  the  data  of  the  13  pairs  on  a  per  kilometer 
or  (on  a  per  mile)  basis. 

(ii)  The  attenuation  at  ISO  and  772 
kilohertz  may  be  calculated  from  open  circuit 
admittance  (Yoc)  and  short  circuit 
impedance  (Zsc)  or  may  be  obtained  by  direct 
measurement  of  attenuation. 

(iii)  Record  on  suggested  formats  in  (V)  of 
this  appendix  or  on  other  easily  readable 
formats. 

(d)  Heat  conditioning,  (i)  Immediately  after 
completing  the  initial  measurements, 
condition  the  sample  for  14  days  at  a 
temperature  of  65  ±  2*tli. 

(ii)  At  the  end  of  this  period  note  any 
exudation  of  cable  filler.  Measure  and 
calculate  the  parameters  given  in  (Ill)(l)(c)  of 
this  appendix.  Record  on  suggested  formats 
in  fV)  of  this  appendix  or  on  other  easily 
readable  formats. 

(iii)  Cut  away  and  discard  a  one  meter  (3 
foot)  section  from  each  end  of  length  B. 

(e)  Overall  electrical  deviation,  (i)  Calculate 
the  ()ercent  change  in  all  average  parameters 
between  the  final  parameters  after 
conditioning  and  the  initial  parameters  in 
(III)(l)(c)  of  this  appendix. 

(ii)  The  stability  of  the  electrical 
parameters  after  completion  of  this  test  must 
t>e  within  the  following  prescribed  limits: 

(A)  Capacitance.  The  average  mutual 
capacitance  must  be  within  5  percent  of  its 
original  value; 

(B)  The  change  in  average  mutual 
capacitance  must  be  less  than  5  percent  over 
frequency  1  to  150  kilohertz;  and 

(C)  Attenuation.  The  150  and  772  kilohertz 
attenuation  must  not  have  increased  by  more 
than  5  percent  over  their  original  values. 

(2)  Water  immersion  electrical  test— [a] 
Test  sample  selection.  The  10  meter  (33  foot) 
section  of  length  B  must  be  tested. 

(b)  Test  sample  preparation.  Prepare  the 
sample  by  removing  the  jacket,  shield  or 
shield/armor,  and  core  wrap  for  sufficient 
distance  to  allow  one  end  to  be  accessed  for 
test  connections.  Cut  out  a  series  of  6 
millimeter  (0.25  inch)  diameter  holes  along 
the  test  sample,  at  30  centimeters  (1  foot) 
intervals  progressing  successively  90  degrees 
around  the  circumference  of  the  cable. 
Assure  that  the  cable  core  is  exposed  at  each 
hole  by  slitting  the  core  wrapper.  Place  the 
prepared  sample  in  a  dry  vessel  which  when 
filled  will  maintain  a  one  meter  (3  foot)  head 
of  water  over  6  meters  (20  feet)  of  uncoiled 
cable.  Extend  and  fasten  the  ends  of  the  cable 
so  they  will  be  above  the  water  line  and  the 
pairs  are  rigidly  held  for  the  duration  of  the 
test. 

(c)  Capacitance  testing.  Measure  the  initial 
values  of  mutual  capacitance  of  all  odd  pairs 
in  each  cable  at  a  frequency  of  1  kilohertz 
before  filling  the  vessel  with  water.  Be  sure' 
the  cable  shield  or  shield/armor  is  grounded 
to  the  test  equipment.  Fill  the  vessels  until 
there  is  a  one  meter  (3  foot)  head  of  water  on 
the  cables. 

(i)  Remeasure  the  mutual  capacitance  after 
the  cables  have  been  submerged  for  24  hours 
and  again  after  30  days. 

(ii)  Record  each  sample  separately  on 
suggested  formats  in  (V)  of  this  appendix  or 
on  other  easily  readable  formats. 

(d)  Overall  electrical  deviation,  (i) 
Calculate  the  percent  change  in  all  average 


parameters  between  the  final  parameters  after 
conditioning  with  the  Initial  parameters  in 
(III)(2)(c)  of  this  appendix. 

(ii)  The  average  mutual  capacitance  must 
be  within  5  percent  of  its  original  value. 

(3)  Water  penetration  testing,  (a)  A 
watertight  closure  must  be  placed  over  the 
jacket  of  length  Q  The  closure  must  not  be 
placed  over  the  jacket  so  tightly  that  the  flow 
of  water  through  pre-existing  voids  of  air 
spaces  is  restricted.  The  other  end  of  the 
sample  must  remain  open. 

(b)  Test  per  Option  A  or  Option  B— (i) 
Option  A.  Weigh  the  sample  and  closure 
prior  to  testing.  Fill  the  closure  with  water 
and  place  under  a  continuous  pressure  of  10 
1 0.7  kilopascals  (1.5  ±  0.1  pounds  per  square 
inch  gauge)  for  one  hour.  Collect  the  water 
leakage  from  the  end  of  the  test  sample 
during  the  test  and  weigh  to  the  nearest  0.1 
gram.  Immediately  after  the  one  hour  test, 
seal  the  ends  of  the  cable  with  a  thin  layer 
of  grease  and  remove  all  visible  water  from 
the  closure,  being  careful  not  to  remove  water 
that  penetrated  into  the  core  during  the  test. 
Reweigh  the  sample  and  determine  the 
weight  of  water  that  penetrated  into  the  core. 
The  weight  of  water  that  penetrated  into  the 
core  must  not  exceed  8  grams. 

(ii)  Option  B.  Fill  the  closure  with  a  0.2 
gram  sodium  fluorscein  per  liter  water 
solution  and  apply  a  continuous  pressure  10 
±  0.7  kilopascals  (1.5  ±  0.1  pounds  per  square 
inch  gauge)  for  one  hour.  Catch  and  weigh 
any  water  that  leaks  6^m  the  end  of  the  cable 
during  the  one  hour  period.  If  no  water  leaks 
from  the  sample,  carefully  remove  the  water 
from  the  closure.  Then  carefully  remove  the 
jacket,  shield  or  shield/armor  and  core  wrap 
one  at  a  time,  examining  with  an  ultraviolet 
light  source  for  water  penetration.  After 
removal  of  the  core  wrap,  carefully  dissect 
the  core  and  examine  for  water  penetration 
within  the  core.  Where  water  penetration  is 
observed,  measure  the  penetration  distance. 
The  distance  of  water  penetration  into  the 
core  must  not  exceed  127  millimeters  (5.0 
inches). 

(4)  Insulation  compression  test — (a)  Test 
Sample  D.  Remove  jacket,  shield  or  shield/ 
armor,  and  core  wrap  being  careful  not  to 
damage  the  conductor  insulation.  Remove 
one  pair  trom  the  core  and  carefully  separate, 
wipe  off  core  filler,  and  straighten  the 
insulated  conductors.  Retwist  the  two 
insulated  conductors  together  under 
sufficient  tension  to  form  10  evenly  spaced 
360  degree  twists  in  a  length  of  10 
centimeters  (4  inches). 

(b)  Sample  testing  Center  the  mid  50 
millimeters  (2  inches)  of  the  twisted  pair 
between  2  smooth  rigid  parallel  metal  plates 
that  are  50  millimeters  x  50  millimeters  (2 
inches  x  2  inches).  Apply  a  1.5  volt  direct 
current  potential  between  the  conductors, 
using  a  light  or  buzzer  to  indicate  electrical 
contact  between  the  conductors.  Apply  a 
constant  load  of  67  newtons  (15  pound-force) 
on  the  sample  for  one  minute  and  monitor  for 
evidence  of  contact  between  the  conductors. 
Record  results  on  suggested  formats  in  (V)  of 
this  appendix  or  on  other  easily  readable 
formats. 

(5)  Jacket  slip  strength  test— (a)  Sample 
selection.  Test  Sample  E  from  (lll)(l)(a)  of 
this  appendix. 
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(b)  Sample  preparation.  Prepare  test 
sample  in  accordance  with  the  procedures 
specified  in  ASTM  D  4565-90a. 

(c)  Sample  conditioning  and  testing. 
Remove  the  sample  from  the  tensile  tester 
prior  to  testing  and  condition  for  one  hour  at 
50  ±  2°C  Test  immediately  In  accordance 
with  the  procedures  specified  in  ASTM  D 
4565-90a.  A  minimum  jacket  slip  strength  of 
67  newtons  (15  pound-force)  is  required. 
Record  the  highest  load  attained. 

(6)  Humidity  exposure,  (a)  Repeat  steps 
(ni)(l)(a)  through  {m)(l)(c)(iii)  of  this 
appendix  for  separate  set  of  samples  B,  C,  D, 
and  E  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  expose  the  test  sample  to  100 
temperature  cyclings.  Relative  humidity 
within  the  chamber  must  be  maintained  at  90 
±  2  percent.  One  cycle  consists  of  beginning 
at  a  stabilized  chamber  and  test  sample 
temperature  of  52  ±  I'C,  increasing  the 
temperature  to  57  ±  1°C,  allowing  the 
chamber  and  test  samples  to  stabilize  at  this 
level,  then  dropping  the  temperature  back  to 
52  ±  1°C. 

(c)  Repeat  steps  (in){l)(d)(ii)  through 
(Ilj)(5)(c)  of  this  appendix. 

(7)  Temperature  cycling,  (a)  Repeat  steps 
(DI)(l)(a)  through  (III)(l)(c)(iii)  of  this 
appendix  for  separate  set  of  samples  B,  C,  D, 
and  E  which  have  not  been  subjected  to  prior 
environmental  conditioning. 

(b)  Immediately  after  completing  the 
measurements,  subject  the  test  sample  to  the 
10  cycles  of  temperature  between  a  minimum 
of  -40°C  and  +60°C.  The  test  sample  must 
be  held  at  each  temperatiire  extreme  for  a 
minimum  of  1 1/2  hours  during  each  cycle 
of  temperature.  The  air  within  the 
temperature  cycling  chamber  must  be 
circulated  throughout  the  duration  of  the 
cycling. 

(c)  Repeat  steps  (ni)(l)(d)(ii)  through 
(ni)(5)(c)  of  this  appendix. 

|IV)  Control  sample — (1)  Test  samples.  A 
separate  set  of  lengths  A,  C,  D,  E,  and  F  must 
have  been  maintained  at  23  ±  3°C  for  at  least 
46  hours  before  the  testing. 

(2)  Repeat  steps  (III)(2)  through  (III)(5)(c)  of 
this  appendix  except  use  length  A  instead  of 
length  B. 

(3)  Surge  Test,  (a)  One  length  of  sample  F 
must  be  used  to  measure  the  breakdown 
between  conductors  while  the  other  length  of 
F  must  be  used  to  measure  the  core  to  shield 
breakdown. 

(b)  The  samples  must  be  capable  of 
withstanding  without  damage,  a  single  surge 
voltage  of  20  kilovolts  peak  between 
conductors,  and  a  35  kilovolts  peak  surge 
voltage  between  conductors  and  the  shield  or 
shield/armor  as  hereinafter  described.  The 
surge  voltage  must  be  developed  from  a 
capacitor  discharged  through  a  forming 
resistor  connected  in  parallel  with  the 
dielectric  of  the  test  sample.  The  siirge 
generator  constants  must  be  such  as  to 
produce  a  sui^ge  of  1.5  x  40  microsecond 
wave  shape. 

(c)  The  shape  of  the  generated  wave  must 
be  determined  at  a  reduced  voltage  by 
connecting  an  oscilloscope  across  the 


forming  resistor  with  the  cable  sample 
connected  in  parallel  with  the  fornaing 
resistor.  The  capacitor  bank  is  charged  to  the 
test  voltage  and  then  discharged  through  the 
forming  resistor  and  test  sample.  The  test 
sample  will  be  considered  to  have  passed  the 
test  if  there  is  no  distinct  change  in  the  wave 
shape  obtained  with  the  initial  reduced 
voltage  compared  to  that  obtained  after  the 
application  of  the  test  voltage. 

(V)  The  following  suggested  formats  may 
be  used  in  submitting  the  test  results  to  REA: 

Environmental 
Conditioning 


Frequency  i  kilohertz 


Pair  NLinU>er 


1 

3 

5 

7 

9 

11 

13 

15 

17        * 

19 

21 

23 

25 

Average  x 


Capacitance 


nF/km  (narx)farad/mile) 


Initial 


Final 


Overall  Percent  Difference  in  Average  x 


Environmental 
Conditioning 


Frequency  150  kjlohertz 


Capacitance 

Attenuation 

Pair 

Nunrt- 

ber 

nF/km 
(nanofarad/mile) 

dB/km  (decibel/ 
mile) 

Initial 

Rnal 

Initial 

Final 

1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

Aver- 

age 

S 

Overall  Percent  Difference  in  Average  x 

Capacitarwe: 

Conductance: 


Environmental 
Conditioning 


Frequency  772  wlohertz 


Capacitance 

Attenuation 

Pair 
Num- 
ber 

nF^on 
(nanofarad/mile) 

dB/km  (decibel/ 
mile) 

Initial 

Final 

Initial 

Rnal 

1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

Aver- 

age 

X 

Overall  Percent  Difference  In  Average  i 

Capacitance: 

Conductance: 


Environmental 
Conditionir>g 


Water  immerskm  Test  (i  kiohertz) 


Capacitance 

PalrNunf)ber 

nF/km  (nanofarad/mile) 

Initiai 

24 
Hours 

Final 

1 

3 

5 

7 

9 

11 

13 

15 

17 

19 

21 

23 

25 

Average  X 

Overall   Percent  Differerxx  in  Average  fi 
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Water  Penetration  Test 


OptionA 

Option  B 

End  Leakage  grams 

Weight  Gain  grams 

End  Leakage  grams 

Penetration  mm  (In.) 

ControJ. 

Heat  Age. 

HumWrty  Expo«ur«. 

TefTiperature  Cydng. 

Insulation  Compression 


Faflures 


Control _......._..... 

Heat  Age  ..._ _ 

Humidity  Expoeue  ... 
Temperature  CycNng 


Jacket  Slip  Strength  Q  50'/2C 


load  in  newtons 
(pound-force) 


Control 

Heat  Age  

Humtdrty  Exposure  ... 
Temperature  Cycling 


Fiiter  Exudation  (gran>s) 


Heat  Age  „, 

Humkltty  Exposure  .„. 
Temperature  Cyde  „„ 


Surge  Test  (ktlovolts) 


Conductor  to  Conduc- 
tor. 
ShieM  to  Conductors . 


Dated:  May  5. 1993. 
Robert  Peters, 

Acting  Undersecretary.  Small  Community 
and  Rural  Development. 

|FR  Doc  93-11895  Filed  5-19-a3: 8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Buainasa  Size  Regulationa 
Termination  of  Waiver  of  the 
Nortmanufacturar  Rule 

agency:  Small  Business  Administration. 
ACTKM:  Amendment  to  Notice  to 
terminate  the  waiver  of  the 
Nonmanufacttuer  Rule  for  mainframe 


computers  and  certain  associated 
peripheral  equipment  acquired  on  the 
same  procurement. 

summary:  The  Business  Administration 
is  amending  its  notice  of  a  decision  to 
terminate  Its  waiver  of  the 
Nonmanufacturer  Rule  for  mainframe 
computers  and  certain  associated 
peripheral  equipment  acquired  on  the 
same  procurenaent.  The  SEA  had 
pubUshed  a  termination  notice  on 
February  19, 1993,  with  an  effective 
date  of  May  20, 1993.  The  Agency  is 
now  inviting  public  comment  on  this 
matter. 

DATES:  Comments  must  be  submitted  on 
or  before  June  21, 1993. 
AOORESSES:  Written  comments  should 
he  addressed  to  Robert  J.  Moffltt, 
Associate  Administrator  for 
Procurement  Assistance,  U.S.  Small 
Business  Administration,  409  3rd  Street. 
SW..  Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  M.  Sclater,  Director,  Office  of 
Procurement  Policy  and  Liaison,  (202) 
205-6465  or  James  Parker  at  (703)  695- 
2435. 

SUPPLEMENTARY  INFORMATION:  On 
February  19. 1993,  SBA  published  in 
the  Federal  Register  a  notice  to 
terminate  the  waiver  of  the 
Nonmanufacturer  Rule  for  mainframe 
computers  and  certain  associated 
peripheral  equipment  acquired  on  the 
same  procurement.  58  FR  9112  (1993). 
Since  the  pubUcation  of  this  notice, 
SBA  has  received  a  number  of 
comments  from  interested  parties 
arguing  that  this  waiver  to  the 
Nonmanufacturer  Rule  should  not  be 
repealed.  In  light  of  such  comments, 
SBA  now  invites  the  pubUc  to  express 
its  views  concerning  SBA's  intent  to 
twminste  the  waiver  for  mainframe 
computers,  hi  the  interim,  SBA 
postpones  the  effective  date  of  the 
termination  of  the  mainframe  waiver 
until  it  has  had  adequate  time  to 
evaluate  any  comments  received  in 
response  to  this  publication  and  until 
such  time  as  a  determination  on  the 
mainframe  waiver  is  published  in  the 
Federal  Register. 


The  SBA  believes  that  there  are  small 
manufacturers  of  computers  that  meet 
performance  characteristics  previously 
attributed  only  to  mainframe  computers, 
such  as  mini-computers  and  super- 
minicomputers. The  Agency  believes 
this  to  be  particularly  true  when  two  or 
more  units  of  such  equipment  can  be 
connected  to  function  as  one. 

SBA  also  believes  that  in  some 
instances  the  existence  of  the  mainframe 
waiver  has  led,  and  for  continuing  cases 
has  the  potential  to  lead,  to  abuse  by 
affixing  a  "mainframe"  label  to  a 
procurement  which  in  foct  describes 
performance  characteristics  that  are 
typical  of  hardware  often  called  mini- 
computers, super-minicomputers,  or 
"mainframe-equivalent"  computers 
merely  to  enjoy  the  l^neflts  of  the 
waiver.  In  this  way.  a  procuiring  agency 
would  be  able  to  purchase  specific 
computer  hardware  manufactured  by  a 
large  business  when  in  fact  other 
computer  hardware  manufactured  by 
small  business  is  available  to  satisfy  the 
actual  procurement  need.  SBA  beUeves 
that  such  an  action  would  be  contrary 
to  the  intent  of  the  Small  Business  Act 
in  general  and  to  the  waiver  provision 
to  the  Nonmanufacturer  Rule  contained 
in  section  8(a)(17)  of  the  Small  Business 
Act.  15  U.S.C.  637(8M17),  specifically 

Further,  the  SBA  believes  that  the 
statutory  authority  of  the  Administrator 
to  grant  waivers  on  a  case-by-case,  or 
solicitation-specific  basis,  allows 
agencies  which  in  fact  need  to  procure 
equipment  which  cannot  be  produced 
by  small  business  manufacturers  to 
obtain  a  waiver  of  the  Nonmanufacturer 
Rule  when  such  a  waiver  is  required. 
The  statutory  authority  for  solicitation- 
specific  waivers  is  found  at  section 
8(a)(17KB](iv)  of  the  Small  Business 
Act. 

Based  on  the  above,  SBA  solicits 
comments  with  respect  to  SBA's  prior 
Notice  to  terminate  the  waiver  of  the 
Nonmanufacturer  Rule  for  mainframe 
computers  and  certain  associated 
peripheral  equipment  acquired  on  the 
same  proau^ment  and  with  respect  to 
this  amendment  thereto.  SBA  requests 
specific  comments  concerning  the 
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following  items:  (1)  The  definition  of 
mainframe — whether  there  is  a 
meaningful  deHnition  of  this  term  for 
Federal  procurement  purposes  and  what 
the  definition  should  be;  and  (2) 
whether  other  computer  hardware, 
including  mini-computers  or  super- 
minicomputers, also  have  the 
performance  capability  to  meet  such  a 
definition. 

All  comments  to  these  and  other 
issues  raised  by  the  public  will  be  duly 
considered  by  SBA  in  determining 
whether  to  finalize  its  intent  to 
terminate  the  mainframe  waiver. 
Robert  I.  MofiBtt, 

Associate  Administrator  for  Procurement 
Assistance. 
JFR  Doc.  93-12115  Filed  5-19-93;  8:45  am] 

BILLING  COD€  Was-Ol-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

tOocket  No.  92-NM-124-AO;  Amendment 
39-«576;AO  93-09-10] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 

jfkGENCY:  Federal  Aviation 
Administration,  DOT. 

JM:tI0N:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-8  series  airplanes,  that 
requires  that  all  landing  gear  brakes  be 
Inspected  for  wear  and  replaced  if  the 
jMeai  limits  prescribed  in  this  AD  are 
hot  met,  and  that  new  wear  limits  be 
Incorporated  into  the  FAA-approved 
maintenance  inspection  program.  This 
amendment  is  prompted  by  an  accident 
in  which  a  transport  category  airplane 
^xecuted  a  rejected  takeoff  (RTO)  and 
Was  unable  to  stop  on  the  runway  due 
to  worn  brakes.  The  actions  specified  by 
this  AD  are  intended  to  prevent  loss  of 
braking  effectiveness  during  a  high 
energy  RTO. 

EFFECTIVE  DATE:  June  21.  1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
[131L,  FAA,  Transport  Airplane 
Directorate,  Los  Aiigeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5338;  fax 
(310) 988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  i>art  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
applicable  to  all  McDonnell  Douglas 
Model  DC-8  series  airplanes  was 
published  in  the  Federal  Register  on 
October  26, 1992  (57  FR  48478).  That 
action  proposed  to  require  that  all 
landing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  limits 
prescribed  in  this  proposal  are  not  met, 
and  that  new  wear  limits  be 
incorporated  into  the  FAA-appioved 
maintenance  inspection  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

Several  commenters  request  that 
paragraph  (a)  of  the  proposal  be  revised 
to  increase  the  maximum  brake  wear 
limit  for  the  brake  assemblies  on  Model 
DC-8-63  series  airplanes.  The 
commenters  request  specifically  that  the 
brake  wear  limit  for  Bendix  part  number 
2601412-1  (McDonnell  Douglas  part 
number  5759262-5001)  be  expanded 
ft-om  0.5  inch  to  0.75  inch.  The 
commenters  state  that  expanding  the 
maximum  brake  wear  limit  for  this 
brake  will  be  cost  effective  and  will  not 
compromise  safety.  The  commenters 
note  that  McDonnell  Douglas  Service 
Bulletin  32-181,  dated  October  29. 
1992,  which  was  issued  subsequent  to 
the  notice,  provides  a  means  to  rework 
this  brake  so  that  a  0.75-inch  wear  limit 
may  be  established.  The  FAA  concurs  in 
part  with  the  commenters'  request.  The 
FAA  does  not  agree  to  increase  the 
maximum  brake  wear  limit  for  Bendix 
brake  part  number  2601412-1.  The  FAA 
has  evaluated  a  series  of  dynamometer 
test  data  and  analyses  concerning  brakes 
installed  on  Model  DC-8  series 
airplanes  and  has  determined  that 
expanding  the  brake  wear  limit  for  this 
specific  brake  will  not  prevent  loss  of 
braking  effectiveness  during  a  high 
energy  rejected  takeoff.  However, 
should  an  operator  modify  Bendix  brake 
part  number  2601412-1  in  accordance 
with  the  cited  McDonnell  Douglas 
service  bulletin  and,  accordingly, 
change  the  part  number  to  2601412-2, 
the  maximum  brake  wear  limit  for  that 
modified  brake  may  be  expanded  to  0.75 
inch.  In  order  to  include  the  maximum 
wear  limit  of  such  modified  brakes  in 
the  FAA-approved  inspection  program, 
paragraph  (a)  of  the  final  rule  has  been 
revised  to  include  Bendix  brake  part 
number  2601412-2  and  its  respective 
wear  limit. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 


adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  337 
McDormell  Douglas  Model  DC-8  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
222  airplanes  of  U.S.  registry  will  be 
affectea  by  this  proposed  AD,  that  it 
will  take  approximately  80  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  (There  are  8 
brakes  per  airplane.)  The  cost  of 
required  parts  to  accomplish  the  change 
in  wear  limits  for  these  airplanes  (that 
is,  the  cost  resulting  from  the 
requirement  to  change  the  brakes  before 
they  are  worn  to  their  previously 
approved  limits  for  a  one-time  diange) 
will  be  approximately  S5,600  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$2,220,000,  or  $10,000  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
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of  the  Federal  Aviation  Regulations  as 
folloMTs: 

PART  30— AIRWOfmflNESS 
OiRECnVES 

1.  The  authority  citation  for  part  39 
coDtinuaa  to  read  as  follows: 

Aalhority:  49  V.S.C  App.  13S4(a),  1421 
and  1423: 49  U.S.C  106(g}:  ud  14  CFK 
11.89. 


139.13    [Amamtodf 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-09-10  McOoooaU  Doaglaa:  Amandment 
39-8576.  Docket  92-NM-124-AD. 

Appiicability:  All  Model  DC-8  series 
airplanea,  csrtlflcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accompiisbed  previously. 


To  prevent  th«  loss  of  main  landing  gear 
braking  effectiveness,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  inspect  the  main  landing  gear 
brakes  having  the  part  numbers  indicated 
below  to  determine  wear.  Any  brake  worn 
more  than  the  maximum  wear  limit  specified 
below  must  be  replaced,  prior  to  further 
flight,  with  q  brake  that  is  within  this  limit. 


Douglas  brake  part  No. 


5610206-6001 

5713612-6001 

5773335-5001 
577333&-5501 
5759262-6001 


BendU  part  No. 


150787-1 
150787-2 
151882-1 
151882-2 
154252-1 
154252-2 
2601412-1 
•2601412-2 


MaxiiTHJiii 

wearimit 

(inches) 


0.7 
0.7 
0.7 
0.7 
0.5 
0.5 
0.5 
0.75 


sJr>SfB3teSirS-'l?1.'dSe3lO^^  ""'^'  2601412-1  brakes  that  ttava  bean  modified  in  accordance  with  McOonneK  Douglas 


Pj)  Within  180  days  afJcr  the  effective  date 
of  this  AD,  incorporate  the  maximum  brake 
wear  limits  specified  in  paragraph  (a)  of  this 
AD  into  the  FAA-approved  maintenance 
inspection  program. 

(c)  An  alternative  method  of  compliance  or 
admstment  of  the  compliance  time  that 
prox'des  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Alrcraf*  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACX). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  ahplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  This  amendment  becomes  effective  on 
June  21. 1993. 

Issued  in  Renton.  Washington,  on  May  11. 
1993. 

Darrali  M.  Pwluwrn. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  93-11878  Filed  5-19-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Servic* 
19CFnPart12 


[T.0. 93-341 

Extension  of  Import  Restrictions  on 
Antique  Ceremonial  Textiles  of 
Coroma,  Bolivia 

AGENCY:  U.S.  Custom,s  Service. 
Department  of  the  Treasury. 

ACnOM:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  to  reflect  the 
extension  of  the  import  restrictions  on 
antique  ceremonial  textiles  from 
Coroma,  Bolivia  which  were  imposed  by 
T.D.  89-37.  The  Deputy  Director  of  the 
United  States  Information  Agency 
(USIA)  has  determined  that  the 
emergency  conditions  which  originally 
warranted  the  imposition  of  import 
restrictions  still  exist.  Accordingly,  the 
restrictions  will  continue  to  be  in  effect 
for  an  additional  three  years,  and  the 
Customs  Regulations  are  being  amended 
to  indicate  this  extension. 

EFFECTIVE  DATE:  May  20. 1993. 

FOR  FimXHER  MFORMATION  CONTACT: 

Legal  Aspects:  John  Atwood.  Chief. 
Intellectual  Property  Rights  Branch. 
(202) 482-6960. 

Operational  Aspects:  Jan  Priestley, 
Office  of  Trade  Operations,  (202J  927- 
1138. 


SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  the  provisions  of  the 
Convention  on  Cultural  Property 
Implementation  Act,  the  Deputy 
Director  of  the  United  States 
Information  Agency  (USIA).  afler 
consultation  with  the  Secretaries  of 
State  and  Treasury,  determined  that 
significant  antique  ceremonial  textiles 
from  Coroma,  Bolivia  were  in  danger  of 
pillage  and  looting,  and  that  an 
emergency  condition  existed  which 
warranted  the  imposition  of  a 
prohibition  on  the  importation  of  such 
articles  into  the  United  States.  In  T.D, 
89-37,  the  Customs  Service  announced 
the  imposition  of  import  restrictions 
and  identified  the  types  of  articles 
covered  by  the  restrictions. 

The  Deputy  Director  of  the  USIA  has 
considered  the  recommendations  of  the 
Cultural  Property  Advisory  Committee 
and  determined  that  the  emergency 
conditions  which  warranted  imposition 
of  the  initial  restrictions  still  exist  and 
has  decided  to  extend  the  import 
restrictions  for  another  three  years.  (See 
Federal  Register  of  May  5,  1993  (58  PR 
26811).) 

Accordingly,  Customs  is  amending 
§  12.104g  (19  CFR  12.104g)  to  reflect  the 
extension  of  the  import  restriction. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  do  not  apply. 
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Executive  Order  12291 

Because  this  document  does  not  result 
in  a  "major  rule"  as  defined  by 
Executive  Order  12291,  a  regulatory 
analysis  is  not  required. 

Inapplicability  of  Notice  and  Delayed 

Effective  Date 

Because  this  amendment  reflects  the 
extension  of  emergency  import 
restrictions  on  cultural  property  which 
is  currently  subject  to  pillage  and 
looting,  pursuant  to  section  553(b)(B)  of 
the  Administrative  Procedure  Act,  no 
notice  of  proposed  rulemaking  or  public 
procedure  is  necessary.  For  the  same 
reason,  a  delayed  effective  date  is  both 
impracticable  and  contrary  to  the  public 
interest. 

Drafting  Information 

The  principal  author  of  this 
amendment  was  Peter  T.  Lynch, 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjecta  in  19  CFR  Part  12 

Cultural  property,  customs  duties  and 
inspections.  Imports. 

Amendment  to  the  Regulations 

Accordingly,  part  12  of  the  Customs 
Regulations  (19  CFR  part  12)  is 
amended  as  set  forth  below: 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  and  specific  authority 
citation  for  part  12  continues  to  read  as 
follows: 

Authority:  5  U.S.Q  301. 19  U.S.C  66, 1202 
(General  note  8,  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)),  1624. 


Sections  12.104-12.104i  also  issued 
under  19  U.S.C.  2612.    • 


112.104    [AmwHtod] 

2.  Section  12.104g(b)  is  amended  in 
the  table  by  adding  "extended  by  93- 
34"  immediately  after  the  entry  "89-37' 
in  the  column  headed  'T.D.  No." 
adjacent  to  the  entry  tm  Bolivia. 
Samuel  H.  Banks. 
Acting  Commissioner  of  Customs. 

Approved:  May  5, 1993. 
Ronald  K.  Nobis. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-11937  Piled  S-l»-93;  8:45  am] 
tuiifffl  cooe ' 


19  CFR  Parts  19. 113,  and  144 
rr-o.9a-4i] 

RIN1515-AA22 
Duty-Free  Stores 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Notice  of  effective  date. 

SUMMARY:  This  document  rescinds  the 
notice  published  in  the  Federal  Register 
on  October  16, 1992,  delaying  the 
effective  date  of  the  final  Customs 
Regulations  amendments  relating  to 
duty-free  stores.  The  duty-free  store 
regulations  were  published  in  the 
Federal  Register  as  T.D.  92-81  on 
August  20, 1992.  with  an  effective  date 
of  October  19, 1992.  The  effect  of  this 
document  rescinding  the  delay  of 
effective  date  is  to  make  the  duty-free 
store  regulations  effective  as  of  the 
original  effective  date,  October  19. 1992. 
EFFECTIVE  DATE:  The  October  16. 1992 
notice  delaying  the  effective  date  of  T.D. 
92-81  is  rescinded  as  of  May  20, 1993. 
T.D.  92-81  became  effective  on  October 
19, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Jackson,  Office  of  Cargo 
Enforcement  and  Facilitation  (202-927- 
0510). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  20, 1992,  Customs 
published  a  final  rule  document  in  the 
Federal  Register  (57  FR  37692) 
amending  the  Customs  Regulations  to 
designate  duty-free  stores  as  a  new  class 
of  Customs  bonded  warehouse.  The 
regulations  incorporated  operating 
procedures  for  the  administration  of 
these  facilities.  The  final  rule  was 
published  as  T.D.  92-81.  The  final  rule 
was  published  after  a  notice  of  proposed 
rulemaking  was  published  on  May  5, 
1991  in  the  Federal  Register  (56  FR 
22833)  and  the  comments  that  were 
solicited  from  that  notice  were  carefully 
reviewed  and  analyzed.  The  effective 
date  of  T.D.  92-81  was  set  forth  in  the 
August  20, 1992  Federal  Register 
document  as  October  19, 1992. 

In  letters  dated  October  6  and  13, 
1992.  a  major  trade  association  voiced  a 
number  of  concerns  with  respect  to  the 
final  rule.  Prompted  by  these 
correspondences.  Customs  determined 
that  it  should  delay  the  effective  date  of 
the  final  rule  to  review  several 
important  aspects  of  the  rule. 
Accordingly,  Customs  published  a 
document  in  the  Federal  Register  (57 
FR  47409),  delaying  the  effective  date  of 
the  final  rule  until  further  notice. 


While  Customs  has  further  reviewed 
aspects  of  the  duty-free  store  rules 
including  a  recant  survey  of  a  sampling 
of  duty-free  stores  around  the  country. 
Customs  has  determined  that  the 
indefinite  suspension  of  the  effective 
date  of  T.D.  92-81  is  inoperative  based 
upon  a  reading  of  Natural  Resources 
Defense  Council  Inc.  v.  U.S. 
Environmental  Protection  Agency,  683 
F.2d  752  (3d  Cir.  1982)  and 
Environmental  Defense  Fund  Inc.  v. 
Anne  M.  Gorsuch,  713  F.2d  802,  815  et 
seq.  (D.C.  Cir.  1983).  Accordingly,  by 
this  document,  Customs  is  rescinding 
the  delay  of  effective  date  published  on 
October  16, 1992,  and  is  providing 
notice  that  the  effective  date  of  T.D.  92- 
81  is  October  19, 1992. 

It  should  be  noted,  however,  that  in 
recognition  of  the  publication  of  the 
delay  of  effective  date  and  the  fact  that 
some  duty-free  store  operators  may  have 
relied  on  that  document,  Customs 
assures  duty-free  store  operators  that 
Customs  will  not  take  adverse  action 
against  any  party  for  failure  to  comply 
with  the  duty-free  store  regulations  for 
90  days  from  the  date  of  publication  of 
today's  notice  in  the  Federal  Ragister. 
Of.  Heckler  v.  Community  Health 
Services.  Inc.,  467  U.S.  51. 60-61  (1984). 

Dated:  May  13. 1993. 

John  B.  O'Loughlin, 

Acting  Assistant  Commissioner.  Commercial 
Operations. 

IFR  Doc.  93-11938  Filed  S-1»-g3:  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2671 

Election  of  SIngle-Employar  Plan 
Status 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  repeals  29  CFR  part 
2671,  which  contained  rules  for  the 
election  of  single^mployer  plan  status 
pursuant  to  section  4303  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980.  Because  the 
election  period  has  expired,  the 
regulation  is  no  longer  needed.  This  rule 
informs  the  public  mat  the  PBGC  is 
removing  part  2671  from  the  Code  of 
Federal  Regulations. 
EFFECTIVE  DATE:  May  20,  1993. 
FOR  FURTHER  INFORMATKM  CONTACT*. 
Renae  R.  Hubbard,  Special  Counsel. 
Office  of  the  General  Counsel  (Code 
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22000).  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW.. 
Washington.  D.C.  20006:  202-778-8850 
(202-778-1958  forTTY  and  TDD). 
(These  are  not  toli-h^e  numbers.) 
SUPPtEMENTARy  INFORMATION:  The 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980  ("the 
Multiemployer  Act")  expanded  the 
definition  of  "multiemployer  plan"  in  a 
manner  that  would  change  the  status  of 
some  plans  from  "single-employer 
plans"  to  "multiemployer  plans."  See 
sections  3i37)(A)  and  4001(a)(3)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  and  section 
414(f)  of  the  Internal  Revenue  Code 
("Code");  H.R.  Rep.  No.  869,  96th  Cong., 
2d  Sess.  4. 12-13.  ERISA  section  4303, 
also  added  by  the  Multiemployer  Act. 
provided  that  a  plan  that  was  a  single- 
employer  plan  under  the  previous 
definition  of  "multiemployer  plan."  but 
not  under  the  revised  definition,  could 
maJce  an  irrevocable  election  to  continue 
to  be  treated  as  a  single-employer  plan 
if  it  met  certain  statutory  tests.  The 
election  had  to  be  made  within  one  year 
after  the  date  of  the  enactment  of  the 
Multiemployer  Act  (September  26, 
1980)  according  to  procedures 
established  by  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC").  See 
also  section  3(37)(E)  of  ERISA  and 
section  414(f)(5)  of  the  Code. 

On  May  19. 1981.  the  PBGC 
promulgated  29  CFR  part  2671,  the 
purpose  of  which  was  to  establish 
procedures  for  making  the  election  of 
single-employer  plan  status  provided  for 
in  ERISA  section  4303.  Sections  2671.2 
and  2671.3  of  the  PBGC's  regulation 
provided  that  a  plan  would  meet  the 
election  deadUne  if  (1)  it  was  amended 
on  or  before  September  26. 1981,  to 
provide  for  it  to  be  treated  as  a 
multiemployer  plan  for  all  purposes 
under  ERISA  and  the  Code  and  (2)  a 
written  notice  of  the  amendment  was 
filed  with  the  PBGC  within  60  days  after 
adoption  of  the  amendment.  Pursuant  to 
§  2671.4.  the  PBGC  would  review  the 
filing  to  determine  whether  or  not  the 
plan  met  the  statutory  eligibility  tests 
and  had  complied  with  the  regulatory 
procedure,  and  would  then  formally 
approve  or  disapprove  the  election. 

Because  of  the  lapse  of  time  since  the 
election  deadline  expired  and  the 
irrevocability  of  any  election  out  of 
multiemployer  plan  status,  the 
regulation  is  no  longer  needed. 
Accordingly,  the  PBGC  is  removing  part 
2671  firom  the  CFR.  For  the  same 
reasons,  the  PBGC  finds,  pursuant  to 
section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq).  that 
notice  and  pubUc  procedure  on  this 


final  rule  are  unnecessary  and  that  good 
cause  exists  for  making  the  rule  effective 
immediately. 

E.0. 12291  and  the  Regulatory 
Flexibility  Act 

Since  part  2671  is  no  longer  needed 
and  its  removal  does  not  affect  any 
existing  entity,  the  PBGC  has 
determined  that  this  is  not  a  "major 
rule"  for  the  purposes  of  Executive 
Order  12291  and  certifies,  as  provided 
in  section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq), 
that  sections  603  and  604  do  not  apply. 

List  of  Subjects  in  29  CFR  Part  2671 

Employee  benefit  plans.  Pension 
insurance.  Pensions.  Reporting 
requirements. 
PART  2671— {REMOVED] 

In  consideration  of  the  foregoing, 
under  the  authority  of  the  Pension 
Benefit  Guaranty  Corporation  at  29 
U.S.C.  1302(b)(3)  and  1453.  part  2671  of 
subchapter  H  of  chapter  XXVI,  title  29. 
Code  of  Federal  Regulations,  is  removed 
and  reserved. 

Issued  in  Washington,  DC,  this  13th  day  of 
May.  1993. 

Martin  Slate. 

Execvtive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  93-11987  Filed  5-19-93;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  204 

[Dock«tNo.R-149] 

RIN2133-AB04 

Claims  Against  the  Maritime 
Administration  Under  the  Federal  Tort 
Claims  Act 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  reflects  an  increase, 
fi-om  $25,000  to  $100,000,  in  the  amount 
of  a  claim  under  the  Federal  Tort  Claims 
Act  against  the  agency  that  it  may  now 
settle  under  authority  that  has  been 
delegated  by  the  Attorney  General  to  the 
Secretary  of  Transportation  (DOT),  and 
redelegated  by  the  Secretary  to  all  DOT 
Administrators. 

DATE:  This  rule  is  effective  on  May  20. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Jenkins,  Chief,  Division  of 
Litigation.  Office  of  the  Chief  Counsel. 
Maritime  Administration.  Washington. 
DC  20590  Tel.  (202)  366-5191. 


SUPPLEMENTARY  INFORMATION:  The 

regulations  at  46  CFR  part  204  set  forth 
the  requirements  and  procedures  for 
administrative  settlement  of  claims 
against  the  United  States,  involving  the 
Maritime  Administration  (MARAD)  of 
the  DOT.  under  the  Federal  Tort  Claims 
Act.  as  amended.  28  U.S.C.  2672.  The 
controlling  regulations  have  been 
promulgated  by  the  Department  of 
justice  (DOJ)  at  28  CFR  part  14— 
Administrative  Claims  Under  the 
Federal  Tort  Claims  Act.  MARAD's 
regulations  supplement  those  of  the  DOJ 
and  provide  specific  guidance  regarding 
the  processing  of  tort  claims  by 
MARAD.  These  amendments  merely 
conform  MARAD's  regulations  to  those 
of  the  DOJ  with  respect  to  the  dollar 
amount  of  settlement  authority  of  the 
DOT  for  tort  claims  (AG  Order  No. 
1583-93).  published  in  the  appendix  to 
28  CFR  part  14  (57  FR  13320;  April  16. 
1992).  DOT  directives  have  been  issued 
to  implement  the  increase  in  the 
delegated  settlement  authority  by    • 
amendment  to  46  CFR  part  1  (58  FR 
6897;  Feb.  3.  1993). 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedure 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291.  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more.  There  will  be  no  increase  in 
production  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments, 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  adversely  affect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  in 
domestic  or  export  markets. 

This  rulemaking  does  not  involve  any 
change  in  important  Departmental 
policies  and  is  considered 
nonsignificant  under  the  DOT 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26.  1979).  It  merely 
conforms  MARAD  regulations  to  the 
provisions  of  controlling  DOJ 
regulations  with  respect  to  the  monetary 
limit  on  authority  to  settle  tort  claims. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary. 

Since  this  is  in  the  nature  of  rule  of 
agency  procedure,  notice  with 
opportunity  for  public  comment  is  not 
required  pursuant  to  provision  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553. 
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Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  these  regulations  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  reporting 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget, 

List  of  Subjects  in  46  CFR  Part  204 

Administrative  practice  and 
procedure,  authority  delegations,  tort 
claims. 

PART  204— [AMENDED] 

Accordingly,  MARAD  hereby  amends 
46  CFR  part  204  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  28  U.S.C.  2672.  28  CFR  14.11; 
49  CFR  1.45(C)  (2)  and  (3). 

2.  Section  204.7  is  revised  to  read  as 
follows: 

i  204.7    Dfllegation  of  authority. 

(a)  Subject  to  written  approval  of  the 
Attorney  General  of  the  United  States  of 
any  payment  in  excess  of  $100,000,  the 
Chief  Counsel  of  the  Maritime 
Administration  is  authorized  to  deny  or 
settle  and  authorize  payment  of  tort 
claims. 

(b)  The  Associate  Administrator  for 
Administration  is  authorized  to  deny  or 
settle  and  authorize  payment  of  all  tort 
claims  in  an  amount  not  exceeding 
$50,000. 

(c)  The  Superintendent,  United  States 
Merchant  Marine  Academy  (Academy), 
is  authorized  to  deny  or  settle  and 
authorize  payment  of  tort  claims 
originating  from  occurrences  at  the 
Academy  in  amounts  not  exceeding 
$20,000. 

3.  Section  204.8  is  revised  to  read  as 
follows: 


12044   Where  to  file  ciaime. 

Claims  shall  be  filed  with  the 
appropriate  official  as  follows: 

(a)  Chief  Counsel  (MAR-200), 
Maritime  Administration,  Department  of 
Transportation,  Room  7232,  Nassif 
Building,  7th  and  D  Streets  SW.. 
Washington,  DC  20590  (All  claims  over 
$50,000). 

(b)  Associate  Administrator  for 
Administration  (MAR-300),  Maritime 
Administration,  Room  7217.  Nassif 
Building,  7th  and  D  Streets  SW., 
Washington,  DC  20590  (All  claims  over 
$20,000,  but  not  over  $50,000, 
originating  at  the  Academy,  and  all 
other  claims  not  over  $50,000). 

(c)  Superintendent  (MMA-5100), 
United  States  Merchant  Marine 
Academy,  Maritime  Administration, 
Kings  Point,  N.Y.  11024  (All  claims  not 
over  $20,000  originating  at  the 
Academy). 

By  Order  of  the  Maritime  Administrator. 

Dated:  May  17, 1993. 
Jamea  E.  Saori, 
Secretary. 
IFR  Doc.  93-11983  Filed  5-19-93;  8:45  am) 

BILLING  CODE  4910-«1-M 


46  CFR  Part  340 
[Docket  No.  R-134] 
RIN2133-AA85 

Part  340— Priority  Use  and  Allocation 
of  Shipping  Services,  Containers, 
Chassis,  and  Port  Facilities  and 
Services  for  National  Security  and 
National  Defense  Related  Operations 

AGENCY:  Maritime  Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  regulations  at  46  CFR 
part  340,  while  providing  for  priority 
use  of  ihtermodal  cargo  containers  by 
defense  agencies,  do  not  specifically 
provide  for  allocation  and  priority  use 
of  chassis  (a  vehicle  built  specifically 
for  the  purpose  of  transporting  a 
container  so  that  when  the  chassis  and 
container  are  assembled  the  unit 
produced  serves  the  same  function  as  a 
road  trailer).  This  revision  broadens  the 
scope  of  the  regulations  to  include 
chassis  and  chassis  suppliers  in  the 
scheme  of  priority  use  and  allocations. 
It  is  intended  to  remedy  a  potential 
problem  whereby  chassis  to  carry 
containers  may  not  be  made  available  to 
the  Maritime  Administration  for  use  by 
a  U.S.  defense  agency  in  times  of 
deployment  of  U.S.  Armed  Forces.  The 
revision  also  contains  conforming  and 
nonsubstantive  clarifying  amendments 
to  existing  provisions. 


EFFECTIVE  DATE:  May  5, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
W.  Games,  Chief,  Division  of  Port  and 
Intermodal  Operations,  Office  of  Port 
and  Intermodal  Development,  Maritime 
Administration,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590,  telephone  (202) 
366-4357. 

SUPPI^MENTARY  INFORMATION:  The 
regulations  at  46  CFR  part  340  establish 
procedures  for  priority  use  and 
allocation  of  existing  commercial 
services  and  facilities  by  defense 
agencies,  under  commercial  terms,  in 
connection  with  deployment  of  the 
Armed  Forces  of  the  United  States, 
under  authority  of  Title  I  of  the  Defense 
Production  Act  of  1950  (DPA),  as 
amended  (50  U.S.C  App.  2061  et  seq). 
Title  I  of  the  DPA  authorizes  the 
President  to  require  that  performance 
under  contracts  or  orders  (other  than 
contracts  of  employment)  which  the 
President  deems  necessary  or 
appropriate  to  promote  the  national 
defense  shall  take  priority  over 
performance  under  any  other  contract  or 
order.  The  DPA  also  authorizes  the 
President  to  allocate  materials  and 
facilities  in  such  manner,  upon  such 
conditions,  and  to  such  extent  as  the 
President  deems  necessary  to  promote 
the  national  defense.  Part  14  of 
Executive  Order  12656  (53  FR  47491) 
assigns  emergency  preparedness     ' 
functions  to  the  Secretary  of 
Transportation,  and  the  regulation  at  49 
CFR  1.45  further  delegates  such 
authority  from  the  Secretary  to 
Administrators. 

These  regulations  now  specify  the 
procedures  by  which  the  Maritime 
Administrator  (Administrator)  may 
issue  orders  regarding  allocation  and 
priority  use  of  shipping  services, 
containers,  and  port  facilities  and 
services  in  time  of  imminent  or  actual 
deployment  of  the  Armed  Forces.  These 
procedures  permit  national  defense 
requirements  to  be  met  with  minimum 
interference  with  commercial 
operations,  and  minimize  the  need  to 
requisition  property  to  meet  defense 
requirements  in  time  of  crisis  and  war. 

The  existing  regulations  at  46  CFR 
part  340  establish  procedures  for 
allocation  and  priority  use  of  containers 
by  defense  agencies.  MARAD  is  revising 
these  regulations  to  specifically  include 
chassis  and  chassis  suppliers  within 
their  scope  because  the  employment  of 
containers  in  intermodal  surface 
movements  could  necessitate  the  use  of 
chassis.  The  definitions  in  §  340.2  will 
include  "chassis"  and  "chassis 
supplier"  in  paragraphs  (f)  and  (g),  and 
conforming  amendments  are  being 
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made,  wherever  appropriate,  to  include 
diassis  as  being  subject  to  priority 
allocation  for  the  exclusive  use  by  a 
defense  agency  for  a  specified  period, 
should  the  need  for  chassis  arise.  The 
definition  of  "port  facilities  and 
services"  is  being  expanded  to  include 
"terminals",  and  the  definition  of 
"shipping  service"  is  being  clarified. 
Any  other  changes  beiitg  made  to 
existing  provisions  are  nonsubstantive 
and  are  intended  to  clarify  the 
procedures. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation  and  DOT  Regulatory  Policy 
and  Procedures) 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  eriect 
on  the  economy  of  $100  million  or 
more.  There  will  be  no  increase  in 
production  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  Governments, 
agencies  or  geographic  regions. 
Furthermore,  it  will  not  adversely  affect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  It  has 
been  determined  that  it  is  not  a 
significant  rule  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures.  44  PR  11034  (1979). 

This  rulemaking  relates  to  a  military 
function  of  the  United  States  that  is 
exempt  &t>m  application  of  E.0. 12291 . 
and  implementing  DOT  Order  2100.5.  It 
sets  forth  procedures  utilized  in 
connection  with  the  current  deployment 
of  the  Armed  Forces  of  the  United  States 
and  other  requirements  of  the  nation's 
defease.  Accordingly,  it  is  exempt  from 
application  of  the  Administrative 
Procedure  Act  (5  U.S.C  553).  and  is 
being  published  without  provision  for 
public  comment,  to  become  eff^ective 
upon  publication. 

The  economic  impact  of  this  rule  has 
been  found  to  be  so  minimal  that  forther 
evaluation  is  unnecessary.  The  rule 
principally  affects  private  or 
government  entities  in  the  shipping, 
port  management,  and  warehousing  and 
stevedoring  business,  which  usually  do 
not  qualify  as  small  business  entities 
under  existing  criteria.  Accordingly,  the 
Maritime  Administration  certifies  that 
th«  rulemaking  will  not  exert  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980  (5  U.SX1  601  9t$eq.y 


Federalism 

This  rule  has  also  been  reviewed 
under  Executive  Order  12612, 
Federalism,  and  it  has  been  determined 
that  it  does  not  have  suHicient 
implications  for  federalism  to  warrant 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  information  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

Tlie  Maritime  Administration  has 
concluded  that  this  rule  does  not  affect 
the  environment  and  that  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

The  rule  contains  no  reporting 
requirement  for  the  collection  of 
information  within  the  scope  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]. 

List  of  Subjects  in  46  CFR  Part  340 

Chassis,  containers,  harbors,  maritime 
carriers  and  national  defense. 

Accordingly,  46  CFR  part  340  is 
revised  to  read  as  follows: 

PART  340— PRIORITY  USE  AND 
ALLOCATION  OF  SHIPPING 
SERVICES,  CONTAINERS  AND 
CHASSIS,  AND  PORT  FACILITIES  AND 
SERVICES  FOR  NATIONAL  SECURrTY 
AND  NATIONAL  DEFENSE  RELATED 
OPERATIONS 

340.1  Scope. 

340.2  Dofmitioos. 

340.3  General  pxovisions. 

340. 4  Shipping  services. 

340.5  Containers  and  chassis. 

340.6  Port  facilities  and  services. 

340.7  Application  to  contractors  and 
subcontractors. 

340.8  Priorities  for  materials  and 
production. 

340.9  Compliance. 

Authority:  Defense  Production  Act  of  1950. 
as  amended  (50  U.S.C  App.  2061  et  seq); 
Executive  Order  10480.  as  amended  (18  PR 
4939);  Executive  Order  12656  (53  PR  47491); 
44  CFR  Part  322;  49  CFR  1.45;  Department  of 
Transportation  Orders  1100.60.  as  amended: 
1900.8  and  1 900. 7D. 

|34ai    Scop*. 

This  part  establishes  procedures  for 
assigning  priority  for  use  by  defense 
agencies,  on  commercial  terms,  of 
commercial  shipping  services, 
containers  and  chassis,  and  port 
facilities  and  services  and  for  allocating 
vessels  employed  in  commercial 


shipping  services,  containers  and 
chassis,  and  port  facilities  and  services 
for  exclusive  use  by  defense  agencies  (as 
defined  in  340.2),  at  any  time  where 
appropriate  under  provision  of  title  I  of 
the  Defense  Production  Act  of  1950  (50 
U.S.C.  App.  2061  et  seq.)  as  determined 
by  the  Secretary  of  Transportation.  The 
procedures  will  provide  the  means  to 
require  vessel  and  port  operators  to 
provide  defense  agencies  with  existing 
commercial  services  and  facilities  not 
obtainable  through  established 
transportation  procurement  procedures. 
Thus  the  procedures  will  minimize 
interference  with  commercial  operations 
and  ensure  rapid  response  to  defense 
needs  in  times  of  crisis  or  war. 

{340.2    Definitions. 

As  used  in  this  regulation: 

(a)  Administrator  means  the  Maritime 
Administrator,  Department  of 
Transportation,  who  is,  ex  officio,  the 
Director,  National  Shipping  Authority, 
within  the  Maritime  Administration 
(MARAD).  Pursuant  to  49  CFR 
1.45(a)(5),  the  Maritime  Administrator  is 
authorized  to  carry  out  emergency 
prepa.'edness  functions  assigned  to  the 
Secretary  by  Executive  Order  12656  (53 
FR  47490,  November  18, 1988). 

(b)  Container  means  any  type  of 
container  for  intermodal  surface 
movement  that  is  20  feet  in  length  or 
longer,  8  feet  wide,  and  of  any  height, 
including  specialized  containers,  with 
International  Standards  Organization 
standard  fittings. 

(c)  Container  service  means  the 
intermodal  movement,  which  includes 
an  ocean  movement  leg,  of  goods  in 
containers. 

(d)  Container  service  operator  means 
a  vessel  operator  (defined  in  §  340.2(v)) 
that  provides  containerized  ocean 
shipping  service. 

(e)  Container  supplier  means  a  U.S.- 
citizen  controlled  (pursuant  to  46  App. 
U.S.C.  B02)  company  which 
manufactures  containers,  is  a  container 
ser/ice  operator,  or  is  in  the  business  of 
leasing  containers. 

(f)  Chassis  me&ns  a  vehicle  built 
specifically  for  the  purpose  of 
transporting  a  container  so  that  when 
the  chassis  and  container  are  assembled 
the  unit  produced  serves  the  same 
function  as  a  road  trailer. 

(g)  Chassis  supplier  means  a  U.S.- 
citizen  controlled  (pursuant  to  46  App. 
U.S.C.  802)  company  which  is  a 
container  service  operator  or  is  in  the 
business  of  leasing  chassis. 

(h)  Defense  agency  means  the 
Department  of  Defense,  or  any  other 
department  or  agency  of  the  Federal 
Government  as  determined  by  the 
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Secretary  of  Transportation,  for  the 
purposes  of  this  regulation. 

(i)  FEMA  means  the  Federal 
Emergency  Management  Agency. 

(j)  NAO  means  the  NSA  Allocation 
Order,  which  is  an  order  allocating  the 
exclusive  use  of  a  vessel  employed  in 
commercial  shipping  service,  a 
container,  a  ch^is,  or  a  port  facility  for 
the  purposes  of  providing  its  services  to 
a  defense  agency  for  a  specified  period. 

(k)  NSA  means  the  National  Snipping 
Authority,  which  is  the  emergency 
shipping  operations  activity  of  the 
Department  of  Transportation 
(MARAD). 

(1)  NSPO  means  an  NSA  Service 
Priority  Order,  which  is  an  order 
directing  that  priority  of  service  be 
given  to  the  movement  of  cargoes  of  a 
defense  agency. 

(m)  Planning  order  means  a 
notification  of  tentative  arrangements  to 
meet  anticipated  defense  agency 
requirements,  issued  by  NAO  or  NSPO 
format,  for  planning  purposes  only. 

(n)  Port  authority  means  any  state, 
municipal,  or  private  agency,  or  firm 
that  (1)  owns  port  faciUties  (2)  manages 
such  facilities  for  common-user 
commercial  shipping  services  imder 
lease  from  an  owner;  (3)  owns  or 
operates  a  proprietary  port  fadhty  or 
terminal;  and  (4)  otherwise  leases  or 
hcenses  and  manages  a  port  facility. 

(o)  Port  facilities  and  services  means 
(1)  all  port  facilities,  for  coastwise, 
intercoastal,  inland  waterways,  and 
Great  Lakes  shipping  and  overseas 
shipping,  including,  but  not  limited  to 
wharves,  piers,  sheds,  warehouses, 
terminals,  yards,  docks,  control  towers, 
container  equipment,  maintenance 
buildings,  container  freight  stations  and 
port  equipment,  including  harbor  craft, 
cranes  and  straddle  carriers;  and  (2)  port 
services  normally  used  in 
accomphshing  the  transfer  or 
interchange  of  cargo  and  passengers 
between  vessels  and  other  modes  of 
transportation,  or  in  coimection 
therewith. 

(p)  Secretary  means  the  Secretary  of 
Transportation  or  his  or  her  designees  to 
whom  emergency  authorities  under  the 
Defense  Production  Act  of  1950  have 
been  delegated,  i.e.,  the  Director  of 
Office  of  Emergency  Transportation  or 
the  Departmental  Qisis  Coordinator. 

(q)  Secretarial  Review  means  the 
process  by  which  the  Secretary  or  his  or 
her  designee(s)  exercises  review, 
coordination,  and  control  over 
departmental  emergency  preparedness 
proBrams  and/or  matters. 

(r)  Shipper  means  a  civilian  or 
Government  agency  that  owns  (or  is 
responsible  to  the  owner  for)  goods 
transported  in  waterbome  service. 


(s)  Shipping  service  means  a 
commercial  service  which  provides  for 
the  movement  of  passengers  or  cargo  by 
one  or  more  modes  of  transportation 
and  includes  a  waterbome  movement 
leg  in  the  overseas,  coastwise, 
intercoastal,  inland  waterways,  or  Great 
Lakes  shipping  trades. 

(t)  Vessel  means  a  vessel  employed  in 
commercial  service  for  waterbome 
movement  of  passengers  or  cargo  in  the 
overseas,  coasturise,  intercoastal,  inland 
waterways  or  Great  Lakes  shipping 
trades,  or  any  portion  of  the  cargo- 
carrying  capacity  of  such  vessel. 

(u)  Vessel  operator  means  a  company 
owning  and/or  operating,  to  and  from 
any  U.S.  port,  an  ocean-going  overseas, 
coastwise,  intercoastal,  inland 
waterways  or  Great  Lakes  vessel  that  is 
U.S.-flag,  or  foreign-flag  and  U.S.-citizen 
controlled  (pursuant  to  46  App.  U.S.C. 
802),  or  foreign-flag  and  non-citizen 
controlled  that  is  made  available  to  the 
United  States  (as  described  in 
S340.3(j)). 

§  340.3    General  provisions. 

(a)  The  provisions  of  this  mle  apply 
pursuant  to  authority  granted  to  the 
President  by  Title  I,  Defense  Production 
Act  of  1950,  as  amended  (50  U.S.C. 
App.  2061  et  seq.)  that  authority  having 
been  delegated  to  the  Secretary  of 
Transportation,  with  respect  to  civil 
transportation  services,  by  §  322.3(b)  of 
Title  44,  Code  of  Federal  Regulations.  In 
order  to  give  priority  to  performance 
under  contracts  deemed  necessary  or 
appropriate  to  promote  the  national 
defense  and  to  allocate  materials  and 
facilities  in  such  manner,  upon  such 
conditions  and  to  such  extent  as 
necessary  or  appropriate  to  promote  the 
national  defense,  the  following 
procedures  shall  be  applicable: 

(1)  In  connection  with  deployment  of 
the  Armed  Forces  of  the  United  States, 
or  other  reouirements  of  the  nation's 
defense,  a  defense  agency  (as  defined  in 
S  340.2(h)  of  this  part)  may  request 
priority  use  or  allocation  of  vessels 
employed  in  commercial  shipping 
services,  containers,  chassis,  or  port 
facilities  and  services. 

(2)  The  Secretary  may  authorize 
initiation  of  priority  and  allocation 
authority  in  accordance  with 
administrative  and  statutory  authorities. 

(3)  The  Administrator,  on  approval  by 
the  Secretary  to  initiate  the  use  of 
priority  and  allocation  authority  under 
this  regulation  and  in  conformance  with 
national  program  priorities,  may  direct 
owners  and/or  operators  of  vessels, 
containers,  chassis,  or  port  facilities  to 
give  priority  usage  to  the  defense  agency 
or  may  allocate  vessels,  containers, 


chassis,  or  facilities  for  the  defense 
agency's  use  during  specified  periods. 

(b)  A  defense  agency  may  transmit 
requests  for  assignment  of  priority  for 
use  or  for  allocation  of  vessels, 
containers,  chassis,  and  port  facihties 
and  services  to  the  Secretary  by  letter, 
memorandum,  or  electrical  message. 

(c)  Justification  for  requested 
priorities  or  allocations  may  include 
references  to  military  operations  plans. 
When  classified,  iustifications  may  be 
provided  separately  by  correspondence 
or  staff  coordination.  NSPOs  and  NAOs 
will  not  include  classified  information. 

(d)  The  Administrator  shall 
determine,  before  issuing  an  NSPO  or 
NAO,  that  the  action  is  necessary  to 
meet  the  requirements  of  the  national 
defense  (as  determined  by  the  defense 
agency)  and  conforms  to  Secretarial 
guidance  for  coordinating  the 
Department's  crisis  response,  and  that 
the  proposed  approach  is  the  most 
effective  way  to  do  so.  The 
Administrator,  in  conjimction  with  the 
defense  agency,  shall  coordinate  with 
vessel  operators,  container  suppliers, 
chassis  suppliers,  port  authorities  and 
the  Coast  Guard  to  identify  vessels, 
equipment  and  facilities  to  meet 
requirements  covered  by  NSPOs  and 
NAOs.  The  Administrator  shall  ensure 
that  arrangements  to  provide  defense 
support  imder  NSPOs  and  NAOs  satisfy 
the  defense  agency's  requirements  with 
minimum  disruption  to  commercial 
activities. 

(e)  When  resources  are  required  for 
movement  of  hazardous  or  other  special 
cargo,  the  Administrator  shall  ensure 
that  the  Commandant  of  the  Coast 
Guard  and  the  Captain  of  the  Port  and 
other  concerned  hazardous  materials 
officials  of  the  U.S.  Department  of 
Transportation,  as  required,  are  notified 
and  that  the  views  of  all  concerned 
agencies  and  interests  are  obtained  and 
reflected  in  actions  taken  pursuant  to 
this  regulation.  Any  action  taken 
pursuant  to  this  regulation  shall 
conform  with  existing  regulations  for 
the  safe  transportation  of  hazardous 
materials  and  or  cargoes,  subject  to 
Department  of  Transportation 
exemptions. 

(f)  the  Secretary  shall  notify  FEMA  of 
the  intention  to  issue  any  directive 
granting  priority  for  use  or  allocation  of 
vessels,  containers,  chassis,  or  port 
facilities  and  services,  and  shall  provide 
information  copies  of  NSPOs  and  NAOs 
as  required  to  the  defense  agency 
concerned,  FEMA,  the  Interstate 
Commerce  Commission  and  the  Coast 
Guard. 

(g)  Defense  agencies  whidi  foresee 
difficulty  in  meeting  their  needs  for 
vessels  employed  in  commercial 
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shipping  services,  coDtalnera,  chassis,  or 
port  hdlities  and  services  shall 
coordinate  with  MARAD.  the  Coast 
Guard,  veaael  operators,  container 
suppliers,  chassis  suppliers,  and  port 
authorities  concerned  oefore  the  need 
arises.  The  Administrator,  after 
Secretarial  review,  may  issue  planning 
orders  for  information  and  guidance  of 
affected  agencies  confirming  tentative 
arrangements  to  meet  the  defense 
agencies'  needs.  No  action  will  be  taken 
to  give  effect  to  those  arrangements  until 
NSPOs  and  NAOs  are  issued  at  the  time 
the  services,  equipment,  or  fiacilities  are 
reauired. 

(n)  Defense  agencies  shall  pay  for 
services  covered  by  NSPOs  and  NAOs 
on  the  basis  of  commercial  tarif£s,  or  on 
the  basis  of  contracts  concluded 
between  the  operator  interests  and  the 
defense  agencies  concerned,  or  on  the 
basis  of  existing  contracts  where  both 
parties  so  agree. 

(i)  Defense  agencies  shall  be 
responsible  for  payment  of  costs  arising 
from: 

(1)  Shifting  ships  to  unoccupied 
berths  f(»  defmse  use; 

(2)  Discharging  commercial  cargo  to 
free  ships  for  defense  use;  and 

(3)  Such  other  costs  as  may  be  agreed 
between  the  defense  agency  and  the 
provider  of  service. 

(j)  The  provisions  of  this  regulation 
shall  apply  to  foreign  vessels, 
containers,  and  chassis  only  when  and 
to  the  extent  that  such  vessels, 
containers,  and  chassis  are  available  to 
the  United  States  because  of  control  by 
U.S.  citizens  (46  App.  U.S.C  802)  or  by 

!>rovision  of  international  agreements 
or  use  of  shipping  services  and  related 
resources  for  the  common  defense. 

(k)  Recipients  of  NSPOs  and  NAOs 
shall  notify  the  Administrator,  without 
undue  delay,  when  they  cannot  comply 
or  are  experiencing  difficulty  in 
complying  with  the  provisions  of  the 
Orders. 


1340.4    Shipping  I 

(a)  When  a  defense  agency  requires 
shipping  services  not  obtainable 
through  established  transportation 
procurement  practices,  the  folloiving 
procedures  shall  apply: 

(1)  Except  during  periods  of 
Presidentially-declared  national  defense 
emergencies,  when  requests  shall  be 
transmitted  to  the  Administrator,  the 
agmcy  shall  transmit  a  request  to  the 
Secretary  spedMng: 

(i)  The  type  of  service  required; 

(ii)  The  route  over  which  priority  of 
service  is  required; 

(iii)  The  period  during  which  priority 
of  service  is  reauired;  and 

(iv)  Justification  for  priority  use  of  the 
requested  sarvica 


(2)  The  Administrator,  pursuant  to  the 
circtunstances  specified  in  §  340.4(a)(1). 
shall  identify  vessel  operators  that  can 
provide  the  necessary  service  and  issue 
NSPOs  in  coordination  with  the 
Secretary  to  those  operators  directing 
that  priority  be  given  to  the  movement 
and  delivery  of  the  defense  agency's 
cargo  and/or  passengers  by  the  type  of 
service  specified  in  the  NSPO  during 
the  specified  period. 

(3)  Each  vessel  operator  in  receipt  of 
an  NSPO  shall: 

(i)  Give  precedence  to  the  cargoes  of 
the  defense  agency  in  provision  of 
equipment,  loading,  ocean  transport  and 
delivery;  and 

(ii)  Coordinate  with  other  operatore  In 
receipt  of  NSPOs  applicable  to  the  same 
priority  movement  program  to  ensure 
movement  of  the  defense  agency's 
cargoes  on  first  available  sailings. 

(b)  When  a  defense  agency  has  need 
for  vessels  employed  in  commercial 
service  on  a  continuing  basis  for 
national  defense  operations  for  a 
specified  period  or  for  the  duration  of  a 
defense  emergency  which  they  caiuiot 
obtain  through  established 
transportation  procurement  practices, 
the  following  procedures  shall  apply: 

(1)  The  agency  shall  transmit  to  the 
Secretary,  with  a  copy  to  the 
Administrator,  a  request  specifying  the 
kinds  of  services  required,  the 
arrangements  under  which  the  agency 
proposes  that  the  services  be  acquired, 
managed  and  compensated,  and 
justification  for  allocation  of  the 
required  vessels. 

(2)  The  Administrator,  upon  receiving 
guidance  from  the  Secretary,  shall 
identify  vessel  operators  that  can  supply 
the  requested  services  and  issue  NAOs 
to  operators  directing  that  specified 
vessels  be  made  available  for  use  of  the 
defense  agency  for  specified  periods.  As 
far  as  practicable,  the  economic  impact 
will  be  balanced  among  operators. 

(3)  Each  vessel  operator  in  receipt  of 
an  NAO  shall  provide  vessels  in 
coordination  with  the  defense  agency  as 
specified  in  the  NAO. 

S340.5    ContaifMf* and chasais. 

(a)  When  a  defense  agency  requires 
priority  use  of  containers  and/or  chassis 
not  obtainable  through  established 
transportation  procurement  practices, 
the  following  procedures  shall  apply; 

(1)  Except  during  periods  of 
Presidentially-declared  national  defense 
emergencies,  when  requests  shall  be 
transmitted  to  the  Administrator,  the 
agency  shall  transmit  a  request  to  the 
Secretary  specifying: 

(i)  The  route  over  whidi  or  the  area 
in  which  priority  use  of  containers  and/ 
or  chassis  is  required; 


(ii)  The  period  during  which  priority 
use  is  required: 

(iii)  the  approximate  time-phased 
movement  requirement  in  containers 
and/or  chassis  of  specified  sizes  and 
types  or  in  20-foot  equivalent  units 
(TEU);  and 

(iv)  Justification  for  priority  use  of 
containers  and/or  chassis. 

(2)  The  Administrator  pursuant  to  the 
circumstances  in  §  340.5(a)(1)  shall): 

(i)  Identify  container  service  operators 
capable  of  meeting  the  requirement:  and 

(ii)  Issue  NSPOs  or  NAOs  in 
coordination  with  the  Secretary  to  those 
container  service  operators,  directing 
that  priority  be  given  to  supply  of 
containers  andyor  chassis  against  the 
defense  requirement 

(3)  Each  container  service  operator  in 
receipt  of  an  NSPO  shall: 

(i)  Coordinate  with  the  defense  agency 
on  schedules  for  spotting  empty 
containers  and/or  chassis  and  tat 
movement  of  containerized  cargoes;  and 

(ii)  Supply  containers  and/or  chassis 
to  the  defense  agency  in  accordance 
with  the  defense  agency's  scheduling 
needs  or  supply  the  first  available 
containers  and/or  chassis  if  those  needs 
cannot  be  met. 

(b)  When  a  defense  agency  requires 
the  allocation  of  containera  and/or 
chassis  on  a  continuing  basis  for 
national  defense  operations,  the 
following  procedures  shall  apply: 

(1)  They  agency  shall  transmit  to  the 
Secretary,  with  a  copy  to  the 
Administrator,  request  specifying: 

(i)  The  number  of  containera  and/or 
chassis  required  by  type; 

(ii)  The  general  terms  and  conditions 
under  which  the  agency  proposes  to 
acquire  the  needed  containers  and/or 
chassis  and  compensate  the  owners  or 
operators; 

(iii)  The  expected  duration  of  the 
lease,  if  the  containers  and/or  chassis 
are  to  be  leased; 

(iv)  The  locations  at  which  the  agency 
will  take  possession  of  the  containera 
and/or  chassis  and  the  required  delivery 
schedule;  and 

(v)  Justification  for  allocation  of 
containera  and/or  chassis. 

(2)  The  Administrator  in  coordination 
with  the  Secretary  shall  identify 
container  and  chassis  suppliera  that  can 
supply  the  required  containera  and/or 
chassis,  and  shall  provide,  so  far  as 
practicable,  for  balancing  the  defense 
agency's  requirement  against  other 
requirements  for  containera  and/or 
chassis  so  as  to  minimize  disruption  of 
inventory  distribution,  and  shall  issue 
NAOs  to  suppliera.  directing  the 
allocation  of  specified  numben  of 
containera  and/or  chassis  by  type  for 
exclusive  use  of  the  defense  agency  fat 
a  specified  period. 


IMI 


Fedw^l  Ragiater  /  Vol  56.  No.  96  /  Thursday,  May  20,  1993  /  Rules  and  RegulatioM        29355 


(3)  Each  container  and  chassis 
supplier  in  receipt  of  an  NAO  shall 
deliver  the  containers  and/or  rhassis 
specified  in  the  NAO  to  the  defense 
agency  at  the  places  and  times  sptecified 
in  the  NAO  or  separately  agreed  upon 
with  the  defense  agency,  under  terms 
and  conditions  agreed  upon  with  the 
defense  agency.    < 

S$40.6    Port fMilWes  and  swvfcw. 

(a)  When  a  defense  agency  requires 
priority  use  of  port  Eadlities  and 
services  not  obtainable  through 
established  transportation  procurement 
practices,  the  following  procedures  shall 


apply: 

fiir 


.  J  Except  during  periods  of 
Presidentially-declared  national  defense 
emergencies,  when  requests  shall  be 
transmitted  to  the  Administrator,  the 
agency  shall  transmit  a  request  to  the 
Secretary  specifying: 

(i)  The  ports  at  which  priority  use  of 
port  facilities  and  services  are  required 
and  the  kinds  of  facilities  and  services 
required  at  each  port; 

(ii)  The  approximate  scale  and 
duration  of  the  operation  for  which 
priority  support  is  required;  and 

(iii)  Justification  for  priority  use  of 
port  facilities  and  services. 

(2)  The  Administrator  in  coordination 
with  the  Secretary  shall  issue  NSPOs  to 
the  port  authorities  concerned,  directing 
that  priority  be  given  to  the  receipt,  in 
transit  handling,  and  outloading  of  the 
defense  agency's  cargo  during  a 
specified  period  and  specifying  the 
facilities  and  services  required. 

(3)  Each  port  authority  in  receipt  of  an 
NSPO  shall: 

(i)  Make  such  dispositions  of 
commercial  cargoes  and  ships  loading 
or  discharging  commercial  cargoes  as 
may  be  necessary  to  accommodate 
priority  movement  of  the  defense 
agency's  cargoes;  and 

(ii)  Ensure  receipt,  in  transit  handling 
and  outloading  of  the  defense  agency's 
cargoes  as  rapidly  as  possible. 

(5)  When  a  defense  agency  requires 
the  allocation  of  port  facilities  for 
exclusive  use  of  the  agency  on  a 
continuing  basis,  the  following 
procedures  shall  apply: 

(1)  The  agency  snail  transmit  a 
request  to  the  Secretary,  with  a  copy  to 
the  Administrator  specifying: 

(i)  The  ports  at  which  the  allocation 
of  facilities  is  required  and  the  kinds  of 
facilities  needed  at  each  port; 

(ii)  The  general  terms  and  conditions 
under  which  the  agency  proposes  to 
acquire  the  needed  facilities  and 
compensate  the  owners  or  leaseholders; 

(lii)  The  periods  during  whidi  the 
facihties  will  be  reouired;  and 

(iv)  Justification  tor  allocation  of 
facilities. 


(2)  The  Administrator  in  coordination 
with  the  Secretary  shall  identify 
facilities  that  meet  the  detanse  agency's 
needs,  and  shall  issue  to  each  concerned 
port  authority  and  NAO  directing  the 
allocation  of  specified  facilities  for 
exclusive  use  of  the  defense  agency 
during  a  specified  period. 

(3)  Each  port  authority  in  receipt  of  an 
NAO  shall  make  the  specified  facilities 
available  to  the  defense  agency  for  the 
specified  period  under  terms  and 
conditions  agreed  upon  with  the 
defense  agency. 

f  34a7    Application  to  contractors  and 
subcontractors. 

(a)  Vessel  operators,  port  authorities 
and  container  and  chassis  suppliers 
requiring  priorities  for  production 
services  in  order  to  comply  with  NSPOs 
and  NAOs  must  submit  their  priority 
requirements  for  such  services  to  the 
Maritime  Administrator  for  action  in 
accordance  with  Departmental  policies 
governing  supporting  resource  support. 

(b)  Vessel  operators,  port  authorities 
and  container  and  chassis  supphers 
requiring  priorities  for  fuel  in  order  to 
comply  with  NSPOs  and  NAOs  must 
submit  their  priority  requirements  for 
fuel  in  accordance  with  Departmental 
policies  governing  supporting  resources. 

S  340.8    Priorities  for  materials  and 
production. 

(a)  Vessel  operators,  port  authorities 
and  container  and  chassis  suppliers  may 
request  priority  ratings  to  obtain 
production  materials  and  services 
necessary  to  comply  with  orders  issued 
under  this  regulation.  Requests  for 
priority  rating  authority  must  be  made 
through  and  sponsored  by  the  Maritime 
Administrator,  in  accordance  with  tlie 
Defense  Priorities  and  Allocation 
System  (15  CFR  part  330  et  seq.  (49  FR 
30412.  July  30, 1984))  and  Departmental 
policies  governing  supporting  resources 
supfJorL 

(b)  Vessel  operators,  port  authorities 
and  container  and  chassis  suppliers  may 
request  priority  ratings  to  obtain  fuels 
necessary  to  comply  with  orders  issued 
under  this  regulation.  Requests  for 
priority  ratings  will  be  made  in 
accordance  with  regulations  issued  by 
the  Department. 

S  340.9    Compliance. 

Pursuant  to  section  103  of  the  Defense 
Production  Act.  1950  (50  U.S.C.  App. 
2073),  any  person  who  willfully 
performs  any  act  prohibited,  or  willfully 
fails  to  perform  any  act  required,  by  the 
provisions  of  this  regulation  shall,  upon 
conviction,  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than 
one  year,  or  both. 


By  order  of  tha  Director,  National  Shipping 
Authority. 

Dated:  May  17. 1093. 

JamM  E.  Saari, 

Secretary,  Maritiata  AdministratioB. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1011, 1171,  and  1180 
[Ex  Pwt*  No.  S5  (Sub-No.  tin 

Technical  Amendmanta— Delegation  of 
Authority 

AQENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  adopts  rules 
codifying  or  repositioning  all 
delegations  of  authority  to  the  Director 
of  the  OHice  of  Proceedings  in  a  central 
location;  streamlining  the  regulations  by 
updating  citations,  removing  obsolete 
material,  and  clarifying  the  rules; 
codifying  authority  delegated  to  the 
Secretary  of  the  Commission  and  to  the 
Office  of  Tariffs;  transferring  to  the 
Secretary  of  the  Commission  an  existing 
delegation  to  the  Director  of  the  Office 
of  Proceedings  to  issue  informal 
opinions  and  interpretations;  delegating 
certain  authority  to  the  Motor  Carrier 
Board;  and  redelegating  certain 
authority  from  the  Motor  Carrier  Board 
to  the  Regional  Motor  Carrier  Boards. 
These  changes  are  intended  to  make  the 
rules  easier  to  imderstand  and  follow 
and  reflect  recent  statutory  revisions 
and  organizational  revisions. 
EFFECTIVE  OAT^:  The  rules  are  effective 
May  20, 1993.  unless  otherwise  noted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Gagnon,  (202)  927-5263 
(TDD  for  hearing  impaired:  (202)  927- 
5721). 

SUPPI.EMENTARY  INFORMATION:  The 
following  delegations  to  the  Director  of 
the  Office  of  Proceedings  are  being 
codified  at  49  CFR  1011.8(c):  (1) 
Authority  to  issue  notices  of  exemption 
under  49  U.S.C  10505,  in  class 
exemption  proceedings,  for  rail  finance 
transactions  under  49  U.S.C.  11343  and 
the  implementing  regulations  at  49  CFR 
1180.2(d)  (l)-(7);  (2)  authority  to  issue 
rail  modified  certificates  of  public 
convenience  and  necessity  under  49 
CFR  part  1150.  subpart  C;  (3)  authority 
to  impose,  modify,  or  remove 
environmental  and  historic  preservation 
conditions  in  all  proceedings  where  a 
draft  decision  would  not  otnerwise  be 
circulated  to  the  entire  Commission;  (4) 
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authority  to  reject  applications, 
petitions  for  exemption,  and  verified 
notices  (filed  in  class  exemption 
proceedings)  for  noncompliance  with 
the  environmental  rules  at  49  CFR  part 
1105;  (5)  authority  to  reject  applications 
by  Burlington  Northern  Railroad 
Company  to  abandon  lines  in  North 
Dakota  exceeding  the  350-mile  cap  of 
section  402  of  Public  Law  97-102,  95 
Stat.  1465  (1981),  as  amended  by  The 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
1992,  Public  Law  102-143,  section  343 
(Oct.  28, 1991):  (6)  authority  to  extend 
the  120-day  limit  within  which  49 
U.S.C.  10706(b)(3)(B)(vii)  mandates  that 
rate  bureaus  shall  finally  dispose  of 
rules  or  rales  docketed  with  them;  and 
(7)  authority,  absent  controversy  or 
unusual  circumstances,  to  issue  notices 
of  provisional  recertification  under  State 
Intrastate  Rail  Rate  Authority.  5  LC.C.2d 
680.  684  (1989). 

In  an  effort  to  place  all  delegations  to 
the  Director  of  the  Office  of  Proceedings 
in  a  central  location,  49  CFR  part  1011, 
the  following  codified  delegations  are 
being  relocated  to  49  CFR  1011.8(c):  (1) 
Authority  to  waive  the  rules  at  49  CFR 
part  1152.  subpart  C — Procedures 
Governing  Notice,  Applications, 
Financial  Assistance,  and  Acquisition 
for  Public  Use  on  appropriate  petition: 
and  (2)  authority  to  issue  notices  of 
exemption  under  49  U.S.C.  10505  for 
acquisition  and  operation  transactions 
under  49  U.S.C.  10901. 

The  Secretary  of  the  Commission  was 
recently  delegated  authority  to  issue 
informal  opinions  and  interpretations, 
except  with  regard  to  tariffs.  Consistent 
therewith,  the  Director  of  the  Office  of 
Proceedings'  authority  at  49  CFR 
1180.4(c)(6)(iii)  to  issue  informal 
opinions  and  interpretations  regarding 
the  information  in  and  the  format  of 
appUcations  for  rail  transactions  under 
49  U.S.C  11343  is  being  redelegated  to 
the  Secretary.  The  Secretary's  delegated 
authority  is  being  codified  at  49  CFR 
1011.8(b)(2). 

Also  being  codified  is  the  delegation 
to  the  Office  of  Tariffs  of  authority  to 
reject  tariffs,  schedules,  railroad 
transportation  contracts,  and  railroad 
transportation  contract  sununaries  filed 
with  the  Commission  that  violate 
applicable  statutes  and  regulations  (49 
CFR  1011.8(d)(1)),  and  to  issue  informal 
opinions  and  interpretations  on  carrier 
tariff  provisions  (49  CFR  1011.8(d)(2)). 

In  an  effort  to  promote  administrative 
efficiencies,  the  Motor  Carrier  Board  is 
being  delegated  the  following:  (1) 
Authority  to  issue  decisions  (a) 
substituting  applicants  in  non-rail 
licensing  proccKsdings  and  (b)  changing 
the  name  of  a  party  in  finance 


proceedings  where  authority  has  not  yet 
been  issued:  (2)  authority  to  issue 
decisions  on  requests  by  motor 
passenger  contract  carriers  for 
exemption  from  the  tariff  filing 
requirements  of  49  U.S.C.  10702(b), 
10761(b),  and  10762(f):  and  (3)  authority 
to  decide  all  routine  appeals  from  initial 
actions  of  the  Motor  Carrier  Board  (non- 
routine  appeals  fi'om  initial  actions  of 
the  Motor  Carrier  Board  would  be 
certified  by  the  Board  to  the  Secretary 
of  the  Commission  for  disposition). 

The  Motor  Carrier  Boara  has  been 
delegated  authority,  at  49  CFR 
1011.6(h)(4).  to  process  applications 
under  49  U.S.C.  10530  filed  by.  and  to 
issue  certificates  of  registration  to, 
foreign  motor  carriers  and  foreign  motor 
private  carriers.  Both  the  Secretary  of 
the  Commission  and  the  Motor  Carrier 
Board  have  delegated  authority  to 
dispose  of  procedural  matters  related  to 
these  applications.  All  of  this  authority 
is  being  redelegated  to  the  Regional 
Motor  Carrier  Boards  to  facilitate 
processing  the  cases  (the  language 
barrier  presents  special  challenges  that 
the  Regional  Boards  are  uniquely 
equipped  to  handle)  as  well  as  to 
enhance  the  Commission's  enforcement 
of  the  moratorium  under  49  U.S.C. 
10922(1)(1). 

The  Motor  Carrier  Safety  Act  of  1984. 
Public  Law  No.  98-554.  98  Stat.  2832 
(1984),  required  motor  carriers  of  a 
contiguous  foreign  country  covered  by 
the  moratorium  at  49  U.S.C.  10922(1)(1) 
to  obtain  certificates  of  registration  each 
year  in  order  to  continue  operating  in 
the  United  States.  Such  carriers 
previously  had  been  exempt  from  the 
Commission's  regulation.  In  addition, 
these  carriers  were  required  to 
demonstrate  that  they  maintained 
specified  levels  of  insurance  coverage, 
that  they  had  compUed  with  U.S. 
Department  of  Transportation  safety 
regulations,  and  that  they  had  paid  any 
applicable  Federal  heavy  vehicle  taxes 
under  26  U.S.C  4481.  The  Commission 
adopted  regulations  implementing  this 
statute  at  49  CFR  part  1171.  The 
moratorium  now  applies  only  to 
Mexico,  having  been  lifted  for  Canada, 
and  has  been  extended  to  September  19, 
1994. 

With  the  enactment  of  the  Anti-Drug 
Abuse  Act  of  1988,  Public  Law  100-690. 
102  Stat.  4181  (1988)— specifically  title 
IX.  subtitle  B  thereof  (the  Truck  and  Bus 
Safety  and  Regulatory  Reform  Act  of 
1988)— the  1984  Act  was  expanded  to 
require  all  Mexican  for-hire  and  private 
carriers  of  exempt  and  regulated 
commodities  to  obtain  certificates  of 
registration.  In  addition,  the  annual 
renewal  requirement  was  repealed, 
allowing  the  initial  certificates  of 


registration  to  remain  in  effect 
indefinitely  if  the  carrier  otherwise 
complies  with  the  statute  and 
regulations  and  the  moratorium  is  not 
revoked  or  modified.  The  1988  Act  also 
permitted  Mexican  carriers  to  have 
insurance  policies  of  limited  duration 
and  to  show  proof  of  insurance  at  the 
international  boundary  line  (on  a  per- 
trip  basis]  rather  than  filing  certificates 
of  insurance  with  the  Commission. 

Effective  June  21, 1993,  Mexican 
carriers  seeking  authority  from  the 
Commission  will  no  longer  be  required 
to  file  Form  OP-2  with  the 
Commission's  headquarters  in 
Washington.  DC  Rather,  all  carriers 
domiciled  in  the  Mexican  States  of 
Campeche,  Chiapas,  Chihuahua, 
Coahuila,  Durango,  Guanajuato, 
Guerrero,  Hidalgo,  Mexico,  Micboacan, 
Nuevo  Leon,  Oaxaca,  Puebla,  Queretaro, 
Quintana  Roo,  San  Luis  Potosf,  Tabasco, 
Tamaulipas.  Tlaxcala.  Veracruz. 
Yucatan,  and  Zacatecas  shall  file  an 
original  and  one  copy  of  Form  OP-2 
with  the  Regional  Director.  Interstate 
Commerce  Commission.  55  Monroe 
Street,  suite  550,  Chicago,  IL  60603. 
Those  carriers  domiciled  in  the  Mexican 
States  of  Aguascalientes,  Baja  California 
Norte,  Baja  California  Sur,  Colima, 
Jalisco,  Morelos,  Nayarit.  Sinaloa,  and 
Sonora  shall  file  an  original  and  one 
copy  of  Form  OP-2  with  the  Regional 
Director,  Interstate  Commerce 
Commission,  211  Main  Street,  suite  500. 
San  Francisco.  CA  94105. 

Finally.  49  CFR  part  1011  is  being 
streamlined  by  updating  citations, 
removing  obsolete  matter,  and  clarifying 
the  rules  to  resolve  questions  of 
interpretation. 

List  of  Subjects 

49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Organization 
and  functions. 

49  CFR  Part  1171 

Administrative  practice  and 
procedure.  Insurance.  Motor  carriers. 

49  CFR  Part  1180 

Administrative  practice  and 
procedure.  Bankruptcy.  Railroads, 
Reporting  and  recordkeeping 
requirements. 

Decided:  May  12. 1993. 

By  the  Conunission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  McDonald. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X,  parts  1011. 
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1171,  and  1180  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

1.  Part  1011  is  revised  to  read  as 
follows: 

PART  1011— COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

lOn.l    General. 

1011.2  The  Commission. 

1011.3  Divisions  of  the  Cbmmlssion. 

1011.4  The  Chairman,  Vice  Chairman,  and 
Senior  Commissioner  present. 

1011.5  Delegations  to  Individual 
Commissioners. 

1011.6  Employee  Boards. 

1011.7  Delegations  of  authority  by  the 
Chairman  of  the  Commission. 

1011.8  Delegations  of  authority  by  tha 
Commission. 

Autbority:  49  U.S.C  10301, 10302. 10304. 
10305.  10321;  31  U.S.C  9701;  5  U.S.C  553. 

11011.1    Gw«eraL 

(a)  This  part  describes  the 
organization  of  the  Commission,  and  the 
assignment  of  jxirisdictlon  and 
responsibilities  to  the  Commission, 
individual  Commissioners  or 
employees,  and  employee  boards. 

(b)  As  used  in  this  part,  matter 
includes  any  case,  proceeding,  question, 
or  other  matter  within  the  Commission's 
jurisdiction;  and  decision  includes  any 
decision,  ruling,  order,  or  requirement 
of  the  Commission,  an  individual 
Commissioner  or  employee,  or  an 
employee  board. 

§1011^    The  CommlMion. 

(a)  The  Commission  reserves  to  Itself 
for  consideration  and  disposition: 

(1)  All  rulemaking  and  similar 
proceedings  Involving  the  promulgation 
of  rules  or  the  issuance  of  statements  of 
general  policy. 

(2)  All  investigations  and  other 
proceedings  Instituted  by  the 
Commission,  except  as  may  be  ordered 
in  individual  situations. 

(3)  All  administrative  appeals  in  a 
matter  previously  considered  by  the 
Commission. 

(4)  All  other  matters  submitted  for 
decision  except  those  assigned  to  an 
individual  Commissioner  or  employee 
or  an  employee  board. 

(5)  Except  for  matters  assigned  to  the 
Chairman  of  the  Commission  under 

S  1011.5(a)(6). 

(i)  The  determination  of  whether  to 
reconsider  a  decirion  being  challenged 
in  court; 

(ii)  The  disposition  of  matters  that 
have  been  the  subject  of  an  adverse 
decision  by  a  court;  and 

(iii)  The  determination  whether  to  file 
any  memorandum  or  brief  or  otherwije 


participate  on  behalf  of  the  Commission 
in  any  court 

(6)  The  disposition  of  all  matters 
involving  issues  of  general 
transportation  importance,  and  the 
determination  whether  issues  of  general 
transportation  importance  are  involved 
u}  any  matter. 

(7)  All  appeals  of  initial  decisions 
issued  by  the  Director  of  the  Office  of 
Proceedings  under  authority  delegated 
at  §  1011.8(c).  Appeals  must  be  filed 
within  10  days  after  service  of  the 
Director  decision  or  pubUcation  of  the 
notice,  and  repUes  must  be  filed  within 
10  days  after  the  due  date  for  appeals  or 
any  extension  thereof. 

lb)  The  Commission  may  bring  before 
it  any  matter  assigned  to  an  individual 
Commissioner  or  employee  or  employee 
board. 

f  101 1.3    Divlsiona  of  the  Commiaeion. 

The  Commission  may  establish  sudi 
divisions  as  it  considers  necessary  to 
handle  any  matter  before  it. 

§1011.4    TheChatnnan.VicaChalmwn, 
and  Senior  Commisslonar  preaent 

(a)(1)  The  Chairman  of  the 
Commission  is  appointed  by  the 
President  as  provided  by  49  U.S.C 
10301(b).  The  Chainnan  has  authority, 
duties,  and  responsibilities  assigned 
under  49  U.S.C  10301(0  and  described 
in  thispart. 

(2)  The  Vice  Chairman  is  elected  by 
the  Commission  for  the  term  of  1 
calendar  year. 

(3)  In  the  Chairman's  absence,  the 
Vice  Chairman  is  Acting  Chairman,  and 
has  the  authority  and  responsibilities  of 
the  Chairman.  In  the  Vice  Chairman's 
absence,  the  Chairman,  if  present,  has 
the  authority  and  responsibihties  of  the 
Vice  Chainnan.  In  the  absence  of  both 
the  Chairman  and  Vice  Chairman,  the 
senior  Commissioner  present,  based  on 
time  of  continuous  service  as  a  member 
of  the  Commission,  is  Acting  Chairman, 
and  has  the  authority  and 
responsibilities  of  the  Chairman  and 
Vice  Chairman. 

(b)(1)  The  Chairman  is  the  executive 
head  of  the  Commission  and  has  general 
responsibility  for: 

(i)  The  overall  management  and 
functioning  of  the  Commission; 

(ii)  The  formulation  of  plans  and 
poUcies  designed  to  assure  the  effective 
administration  of  the  Interstate 
Commerce  Act  and  related  Acts; 

(iii)  Prompt  identification  and  early 
resolution,  at  the  appropriate  level,  of 
major  substantive  regulatory  problems; 
and 

(iv)  The  development  and  use  of 
efCactive  staff  support  to  carry  out  the 
duties  and  functions  of  the  Commiasioo. 


(2)  The  Chairman  of  the  Commission 
exercises  the  executive  and 
administrative  functions  of  the 
Commission,  including: 

(i)  The  appointment,  supervision,  and 
removal  of  Commission  employees, 
except  those  in  the  iounediate  offices  of 
Commissioners  other  than  the 
Chainnan; 

(ii)  The  distribution  of  busineM 
among  such  personnel  and  among 
administrative  units  of  the  Commission; 
and 

(iii)  The  use  and  expenditure  of 
fimds. 

(3)  In  carrying  out  his  functions,  the 
Chainnan  is  governed  by  general 
poUcies  of  the  Commission  and  by  such 
regulatory  decisions,  findings,  and 
determinations  as  the  Commission  by 
law  is  authorized  to  make. 

(4)  The  appointment  by  the  Chairman 
of  the  heads  of  offices  and  bureaus  is 
subject  to  the  approval  of  the 
Commission.  All  heads  of  offices  report 
to  the  Chainnan. 

(c)(1)  The  Chairman  presides  at  all 
sessions  of  the  Commission  and  sees 
that  every  vote  and  official  act  of  the 
Commission  required  by  law  to  be 
recorded  is  accurately  and  promptly 
recorded  by  the  Secretary  or  the  person 
designated  by  the  Commission  for  that 
purpose. 

(2)  Regular  sessions  of  the 
Commission  are  provided  for  by 
Commission  regulations.  The  Chairman 
may  call  the  Commission  into  special 
session  to  consider  any  matter  or 
business  of  the  Commission.  The 
Chairman  shall  convene  a  special 
session  to  consider  any  matter  or 
business  on  request  of  a  member  of  the 
Commission  unless  a  majority  of  the 
Commission  votes  either  not  to  hold  a 
special  session  or  to  delay  conference 
consideration  of  that  item,  or  unless  tha 
Chairman  finds  that  special 
circumstances  warrant  a  delay. 
Notwithstanding  the  two  immediately 
preceding  sentences  of  this  paragraph, 
on  the  written  request  of  any  member  of 
the  Commission,  the  Chairman  shall 
schedule  a  Commission  conference  to 
discuss  and  vote  on  significant 
Commission  proceedings  involving 
major  transportation  issues,  and  such 
conference  shall  be  held  within  a 
reasonable  time  following  the  close  of 
the  record  in  the  involved  proceeding. 

(3)  The  Chairman  exercises  general 
control  over  the  Commission's  argiuoeat 
calendar  and  conference  agenda. 

(4)  The  Chairman  acts  as 
correspondent  and  speaks  for  the 
Commission  in  all  matters  where  an 
official  axpressioa  of  tha  ^^nmiwion  ia 
required. 
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(5)  The  Chainnan  brings  any  delay  or 
failure  in  the  work  to  the  attention  of 
the  supervising  Coounissioner, 
employee,  or  board,  and  initiates  ways 
of  correcting  or  preventing  avoidable 
delays  in  the  performance  of  any  work 
or  the  disposition  of  any  matter. 

(6)  The  Chairman  may  appoint  such 
standing  or  ad  hoc  committees  of  the 
Commission  as  be  considers  necessary. 

(7)  The  Chairman  of  the  hiterstate 
Commerce  Commission  and  the 
Secretary  of  the  U.S.  Department  of 
Transportation  shall  take  appropriate 
action  to  implement  49  U.S.C.  1483. 

(8)  The  Chairman  may  reassign 
related  proceedings  to  a  board  of 
employees  and  may  remove  a  matter 
from  an  individual  Commissioner  or 
employee  or  employee  board  for 
consideration  and  disposition  by  the 
Commission. 

(9)  The  Chairman  may  authorize  any 
ofGcer,  employee,  or  administrative  unit 
of  the  Commission  to  perform  a  function 
vested  in  or  delegated  to  the  Chainnan. 

(10)  The  Chairman  authorizes  the 
institution  of  investigations  on  the 
Commission's  own  motion,  and  their 
discontinuance  at  any  time  before 
hearing,  except  for  investigations  under 
49  U.S.C.  10708. 

(11)  The  Chairman  approves  for 
publication  all  publicly-issued 
documents  by  a  bureau  or  office,  except: 

(i)  Those  authorized  or  adopted  by  the 
Commission  or  an  individual 
Commissioner  that  involve  decisions  in 
formal  proceedings; 

(ii)  Decisions  or  informal  opinions  of 
a  bureau  or  office,  or  an  initial  decision 
of  a  hearing  officer  and 

(iii)  Documents  prepared  for  court 
cases  or  for  introduction  into  evidence 
in  a  formal  proceeding. 

11011 J    Delegrttena  to  Individual 

(a)  The  following  matters  are  referred 
to  the  Chairman  of  the  Commission: 

(1)  Entry  of  reparation  orders 
responsive  to  findings  authorizing  the 
filing  of  statements  of  claimed  damages 
as  provided  at  49  CFR  part  1133. 

(2)  Extensions  of  time  for  compliance 
with  orders  and  procedural  matters  in 
any  formal  case  or  pending  matter, 
except  appeals  taken  from  the  decision 
of  a  hearing  officer  on  requests  for 
discovery. 

(3)  Postponement  of  the  efliactive  date 
of  orders  in  proceedings  that  are  the 
subject  of  suits  brought  in  a  court  to 
enjoin,  suspend,  or  set  aside  the 
decision. 

(4)  Dismissal  of  complaints  and 
applications  on  the  unopposed  motion 
of  any  party. 


(5)  Requests  for  access  to  waybills  and 
to  statistics  reported  imder  orders  of  the 
Commission. 

(6)  Exercise  of  control  over  litigation 
arising  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Privacy  Act  (5  U.S.Q  552a),  except  for 
determinations  whether  to  seek  further 
judicial  review  of: 

(i)  A  decision  in  which  a  court  finds 
under  5  U.S.C.  552(a)(4)(F)  that 
Commission  personnel  may  have  acted 
arbitrarily  or  capriciously  in  improperly 
withholding  records  from  disclosure;  or 

(ii)  A  decision  in  which  a  court  finds 
under  5  U.S.C.  552a(g)(4)  that 
Commission  personnel  acted 
intentionally  or  wilfully  in  violating  the 
Privacy  Act. 

(7)  Issuance  of  certificates  and 
decisions  when  no  protest  is  received 
within  30  days  after  an  abandonment  or 
discontinuance  application  is  filed 
under  49  U.S.C.  10903  and  the 
Commission  must  find,  under  49  U.S.C. 
10904(b),  that  the  public  convenience 
and  necessity  require  or  permit  the 
abandonment  or  discontinuance. 

(8)  Issuance  of  certificates  and 
decisions  authorizing  Consolidated  Rail 
Corporation  to  abandon  or  discontinue 
service  over  lines  for  which  an 
application  luider  section  308  of  the 
Regional  Rail  Reorganization  Act  of 
1973  has  been  filed. 

(b)  The  following  matters  are  referred 
to  the  Vice  Chairman  of  the 
Commission: 

(1)  Matters  within  the  jurisdiction  of 
the  Accounting  Board  if  certified  to  the 
Vice  Chairman  by  the  Board  or  if 
removed  from  the  Board  by  the  Vice 
Chairman. 

(2)  Matters  involving  the  admission, 
disbarment,  or  discipline  of 
practitioners  before  the  Commission 
under  49  CFR  part  1103. 

(3)  In  cases  of  calamitous  visitation: 
(i)  Reduced  rates  authorization  under  49 
U.S.C.  10721; 

(ii)  Relief  from  the  provisions  of  49 
U.S.C  10730;  and 
'  (iii)  Relief  from  the  long  and  short 
haul  restrictions  of  49  U.S.C.  10726. 

(c)  The  Chairman,  Vice  Chairman,  or 
any  other  Commissioner  to  whom  a 
matter  is  assigned  under  this  part  may 
certify  such  matter  to  the  Commission. 

(d)  The  Chairman  shall  notify  all 
Commissioners  that  a  petition  for  a  stay 
has  been  referred  to  the  Chairman  for 
disposition  under  paragraphs  (a)  (2)  or 
(3)  of  this  section.  The  Chairman  shall 
also  inform  all  Commissioners  of  the 
decision  on  that  petition  before  service 
of  such  decision.  At  the  request  of  a 
Commissioner,  made  at  any  time  before 
the  Chairman's  decision  is  served,  the 


petition  will  be  referred  to  the 
Commission  for  decision. 

1 1 01 1 .6    Employee  t>oard«. 

This  section  covers  matters  assigned 
to  boards  of  employees  of  the 
Commission.  Except  as  provided  at 
paragraph  (f)  of  this  section,  a  board 
may  certify  any  matter  assigned  to  it  to 
the  Commission. 

(a)  Suspension/Special  Permission 
Board.  This  board  has  authority  to  act 
initially  on  matters  involving  tariff 
provisions  and  railroad  contracts  as 
follows: 

(1)  In  matters  arising  bom  49  U.S.C. 
10707  and  10708  relating  to  suspension 
and/or  investigation  of  a  tariff  matter, 
the  board  is  not  authorized  to  act  on 
petitions  or  requests  relating  to  rates, 
classifications,  rules,  or  practices  filed 
in  purported  compliance  with  decisions 
of  the  Commission  or  to  act  in 
connection  with  suspensions  to  be  taken 
during  or  after  formal  hearings  and 
investigations.  The  board  is  authorized: 

(i)  To  not  suspend  a  rate  or  a 
classification,  rule,  or  practice  related  to 
a  rate,  or  to  suspend  such  rate, 
classification,  rule,  or  practice  and  order 
an  investigation; 

(ii)  To  institute  investigations  into 
rates,  fares,  charges,  and  practices  of 
regulated  carriers;  and 

(iii)  Before  the  submission  of 
evidence,  to  discontinue  any  proceeding 
when  the  proposed  rate,  classification, 
rule,  or  practice  has  been  cancelled. 

(2)  In  matters  arising  from  49  U.S.C 
10726,  the  board  is  authorized  to  grant 
or  withhold  relief  from  the  long  and 
short  haul  transportation  requirements 
of  that  statute,  except  for  proceedings 
made  the  subject  of  formal  hearings, 
matters  prompted  by  an  order  or 
requirement  of  the  Commission,  matters 
arising  from  general  increase 
proceedings,  or  in  cases  of  calamitous 
visitation  where  the  Vice  Chairman  has 
been  delegated  authority  at  49  CFR 
1011.5(b)(3). 

(3)  In  matters  arising  from  49  U.S.C 
10701. 10702. 10761,  and  10762,  the 
board  is  authorized  to  grant  or  withhold 
special  tariff  authority  or  other 
permissible  waivers  of  rules  regarding 
tariffs  or  schedules,  including 
authorization  for  the  cancellation  of 
suspended  tariffs  or  schedules,  that 
have  not  involved  taking  testimony  at  a 
public  hearing  or  the  submission  of 
evidence  by  opposing  parties  in  the 
form  of  affidavits. 

(4)  In  matters  arising  bom  49  U.S.C 
10713.  the  board  is  authorized: 

(i)  To  grant  or  withhold  discovery  of 
railroad  transportation  contracts; 

(ii)  To  institute  investigations  of 
railroad  transportation  contracts:  and 
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(iii)  To  grant  or  withhold  relief  from 
49  CFR  1313.7(a).  (b).  (c).  and  (d) 
governing  the  construction  and  filing  of 
railroad  transportation  contracts  and 
railroad  transportation  contract 
summaries. 

(b)  OCCA  boards — (1)  Insurance 
Board. — (i)  Matters  arising  under  49 
U.S.C.  10924  and  10927,  regarding 
bonds  or  other  security  to  assure 
financial  responsibility  of  brokers,  and 
49  U.S.C.  10927.  regarding  motor 
carriers  providing  bonds,  insurance,  or 
otiier  security  for  the  protection  of  the 
public,  except  matters  involving  taking 
testimony  at  a  public  hearing  or  the 
submission  of  evidence  by  opposing 
parties  in  the  form  of  affidavits. 

(ii)  Matters  arising  under  49  U.S.C. 
10329  and  10330  regarding  the 
designation  by  motor  carriers  and 
brokers  of  persons  on  whom  orders  and 
notices  may  be  served  and  the 
designation  of  agents  on  whom  service 
of  process  may  be  made,  except  matters 
invxilving  taking  testimony  at  a  public 
hearing  or  the  submission  of  evidence 
by  opposing  parties  in  the  form  of 
affidavits. 

(iii)  Matters  arising  under  49  U.S.C. 
11711  regarding  review  and  approval  of 
claim  dispute  settlement  programs 
submitted  by  motor  common  carriers  of 
household  goods,  and  revocation  or 
suspending  approval  of  such  programs 
if  the  carrier(s)  fail  to  comply  with  that 
statute.  The  hisurance  Board  shall 
certify  a  representative  sampling  of 
proposed  dispute  settlement  programs 
to  the  Commission. 

(2)  Motor  Carrier  Leasing  Board. 
Matters  arising  under  49  U.S.C.  10321. 
11101,  and  11107  and  the  implementing 
regulations  at  49  CFR  part  1057 
regarding  the  lease  and  interchange  of 
vehicles  by  motor  carriers,  except 
matters  involving  taking  testimony  at  a 
public  hearing  or  the  submission  of 
evidence  by  opposing  parties  in  the 
form  of  affidavits. 

(3)  Raihoad  Service  Board.  Matters 
regarding  car-service  except 
controversies  between  carriers  as  to 
compensation,  under  49  U.S.C.  11123, 
11124. 11127,  and  11128,  which  have 
not  involved  taking  testimony  at  a 
public  hearing  or  the  submission  of 
evidence  by  opposing  parties  in  the 
form  of  affidavits. 

(4)  Revocation  Board.  Entry  of  show 
cause  orders  under  49  U.S.C.  11701  and 
10925  (b)(1),  (c)(1).  and  (c)(3)  directed  to 
motor  carriers,  brokers,  water  carriers, 
and  household  goods  height  forwarders 
who  have  failed  to  submit  the  proper 
application  fee  or  to  file  required  annual 
reports;  and  determination  of 
imcontested  motor  carrier,  broker,  water 
carrier,  and  household  goods  freight 


forwarder  suspension,  change,  or 
revocation  proceedings  under  49  U.S.C. 
10925  that  have  not  involved  taking 
testimony  at  a  public  hearing.  The 
Motor  Curier  Board  is  delegated 
revocation  authority  in  connection  with 
licensing  matters  at  §  1011.6(g)(7). 

(5)  Any  matter  referred  to  an  OCCA 
Board  that  is  subsequently  assigned  for 
taking  testimony  at  a  public  hearing 
shall  be  withdrawn  from  the  board. 

(6)  The  Raihoad  Service  Board  will 
establish  and  oversee  modified  hearing 
procedures  implementing  section  226  of 
the  Staggers  Rail  Act  of  1980.  Public 
Law  No.  96-448.  which  revises  49 
U.S.C.  11123(a)  and  provides  for 
issuance  of  extensions  of  emergency 
service  orders  by  the  Commission.  Each 
order  issued  under  revised  49  U.S.C. 
11123(a)  will  contain  a  notice  of  the 
hearing  procedures  to  be  followed  with 
respect  to  any  extension  of  that  order. 

(c)  Released  Rates  Board.  Matters 
arising  under  49  U.S.C.  10730(a) 
regarding  applications  to  establish 
released  rates  and  ratings  that  have  not 
involved  taking  testimony  at  a  public 
hearing  or  the  submission  of  evidence 
by  opposing  parties  in  the  form  of 
affidavits. 

(d)  Accountine  Board.  (1)  Authority: 
(i)  To  permit  departure  from  general 

rules  prescribing  uniform  systems  of 
accounts  for  carriers  and  other  persons 
under  the  revised  Interstate  Commerce 
Act.  subtitle  IV  of  title  49  of  the  U.S. 
Code,  and  from  the  regulations 
governing  the  forms  and  recording  of 
passes  for  carriers  and  other  persons 
under  the  Act; 

(ii)  To  prescribe  rates  of  depreciation 
to  be  used  by  railroad  and  water 
carriers; 

(iii)  To  issue  special  authorizations 
permitted  by  the  regulations  governing 
the  destruction  of  records  of  carriers 
subject  to  the  Act; 

(iv)  To  grant  extensions  of  time  for 
filing  annual,  periodical,  and  special 
reports  in  matters  that  do  not  involve 
taking  testimony  at  a  public  hearing  or 
the  submission  of  evidence  by  opposing 
parties  in  the  form  of  affidavits;  and 

(v)  To  issue  valuation  reports  in 
matters  that  do  not  involve  taking 
testimony  at  public  hearings  or  the 
submission  of  evidence  by  opposing 
parties  in  the  form  of  affidavits. 

(2)  The  board  may  certify  any  matter 
assigned  to  it  to  the  Vice  Chairman  of 
the  Commission. 

(e)  Special  Docket  Board.  Disposition 
of  Special  Docket  proceedings  under  49 
CFR  1130.2(e)  and  (f). 

(f)  Regional  Motor  Carrier  Boards.  (1) 
Matters  arising  under  49  U.S.C.  10928 
regarding  applications  for  temporary 
authority  by  common  or  contract 


carriers  by  motor  vehicle  or  water, 
except  matters  involving  broad 
questions  of  policy,  matters  in  which 
the  decision  of  the  boards  would  be 
inconsistent  with  a  decision  of  the 
Commission,  and  matters  in  which 
substantially  the  same  question  is 
aheady  before  the  Commission. 

(2)  Effective  June  21. 1993.  authority 
to  process  applications  (including  all 
matters  related  thereto)  under  49  U.S.C. 
10530  filed  by.  and  issue  certificates  of 
registration  to.  foreign  motor  carriers 
and  foreign  motor  private  carriers. 

(g)  Motor  Carrier  Board.  (1)  Pre- 
publication  matters  in  operating  rights 
applications  of  motor  carriers,  water 
carriers,  household  goods  freight 
forwarders,  and  property  brokers. 

(2)  Motor  passenger  carrier  and  water 
carrier  finance  applications  under  49 
U.S.C.  11343-11344.  and  small  carrier 
transfer  applications  under  49  U.S.C. 
10926. 

(3)  Temporary  authority  applications 
related  to  finance  proceedings  under  49 
U.S.C.  11349. 

(4)  Applications  that  have  not 
involveid  taking  testimony  at  a  public 
hearing  or  the  submission  of  evidence 
by  opposing  parties  in  the  form  of 
affidavits,  under: 

(i)  49  U.S.C.  10321,  relating  to  the 
transfer  of  brokers'  licenses;  and 

(ii)  49  U.S.C.  10931  and  10932, 
relating  to  the  transfer  of  Certificates  of 
Registration  and  rights  to  operate 
pending  determination  of  applications 
for  Certificates  of  Registration. 

(5)  Issuance  of  decisions  substituting 
applicants  in  non-rail  licensing 
proceedings  and  finance  proceedings 
where  operating  authority  has  not  yet 
been  issued. 

(6)  Issuance  of  decisions  on  requests 
by  motor  passenger  contract  carriers  for 
exemption  from  the  tariff  filing 
requirements  of  49  U.S.C.  10702(b). 
10761(b).  and  10762(1). 

(7)  Authority  to  decide  all  routine 
appeals  from  initial  actions  of  the  Motor 
Carrier  Board.  Non-routine  appeals  from 
initial  actions  of  the  Motor  Carrier 
Board  shall  be  certified  by  the  Board  to 
the  Secretary  of  the  Commission  for 
disposition. 

§1011.7    Delegations  of  authority  by  the 
Chairman. 

(a)(1)  This  section  provides  for 
delegations  of  authority  by  the 
Chairman  of  the  Interstate  Commerce 
Commission  to  individual  Commission 
employees. 

(2)  The  Chairman  of  the  Commission 
may  remove  for  disposition  any  matter 
delegated  under  this  section,  and  any 
matter  delegated  under  this  section  may 
be  referred  by  the  Commission 
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employee  to  the  Chairman  for 
disposition. 

(b)(1)  The  Qiainnan  of  the 
Comniission  will  decide  appeals  from 
decisions  of  employees  acting  under 
authority  delegated  under  this  section. 
Appeals  must  be  filed  within  10  days 
after  the  date  of  the  employee's  action, 
and  replies  must  be  filed  within  10  days 
after  the  due  date  for  appeals.  Appeals 
are  not  favored  and  will  be  granted  only 
in  exceptional  circumstances  to  correct 
a  clear  error  of  judgment  or  to  prevent 
manifest  injustice. 

(2)  The  Cnairman  may  on  his  own 
motion  review,  reverse,  or  modify  any 
decision  of  an  employee  acting  under 
authority  delegateid  under  this  section. 

(c)(l]  As  used  in  this  paragraph, 

{jroceduraJ  matter  includes,  but  is  not 
imited  to,  the  assignment  of  the  time 
and  place  of  hearing;  the  assignment  of 
proceedings  to  Administrative  Law 
Judges;  the  issuance  of  decisions 
directing  special  hearing  procedures; 
the  establishment  of  dates  for  filing 
statements  in  cases  assigned  for 
handling  under  modified  (non-oral 
hearing)  procedure;  the  consolidation  of 
proceedings  for  hearing  or  disposition; 
the  postponement  of  hearings  and  of 
procedural  dates;  the  waiver  of  formal 
speciHcations  for  pleadings;  and 
extensions  of  time  for  filing  pleadings. 
It  does  not  include  interlocutory  appeals 
from  the  rulings  of  bearing  officers;  nor 
does  it  include  postponement  of  the 
effective  date  of: 

(i)  Decisions  pending  judicial  review, 

(ii)  Decisions  of  the  entire 
Commission, 

(iii)  Cease  and  desist  orders, 

(iv)  Orders  suspending  or  revoking 
operating  authority,  or 

(v)  Final  decisions  where  petitions  for 
discretionary  review  have  been  filed 
under  49  CFR  1115.5. 

(2)  Unless  otherwise  ordered  by  the 
Commission  in  individual  proceedings, 
authority  to  dispose  of  procedural 
matters  arising  before  issuance  of  an 
initial  decision  in  proceedings  assigned 
for  handling  under  oral  hearing 
procedure  or  assigned  to  an 
Administrative  Law  Judg^  imder 
modified  procedure  is  delegated  to  the 
Chief  Administrative  Law  Judge  of  the 
Commission.  Notwithstanding  this 
delegation.  Commissioners, 
Administrative  Law  Judges,  and  Joint 
Boards  appointed  under  49  U.S.C. 
10341-10344  retain  the  authority  to 
dispose  of  procedural  matters  in 
proceedings  assigned  to  them. 

(3)  Unless  otherwise  ordered  by  the 
Commission  in  individual  proceedings, 
authority  to  dispose  of  routine 
procedural  matters  in  proceedings 
assigned  for  handling  under  modified 


procedure,  other  than  those  assigned  to 
an  Administrative  Law  Judge,  or  arising 
after  issuance  of  an  initial  decision  by 
a  hearing  officer  in  a  proceeding  that 
has  been  the  subject  of  an  oral  hearing, 
is  delegated  to  the  Secretary  of  the 
Commission.  The  Secretary  shall  also 
have  authority,  unless  otherwise 
ordered  by  the  Chairman  or  by  a 
majority  of  the  Commission  in 
individual  proceedings,  to  decide 
whether  operating  rights  appUcation 
and  complaint  proceedings  shall  be 
handled  under  the  modified  procedure 
or  be  assigned  to  the  Office  of  Hearings. 
In  carrying  out  these  duties,  the 
Secretary  shall  consult,  as  necessary, 
with  the  General  Counsel  and  the 
Director  of  any  other  Commission  Office 
to  which  an  individual  proceeding  has 
been  assigned.  

(d)  Except  as  provided  at  49  CFR 
1113.3(b)(1),  authority  to  dismiss  a 
complaint  on  complainant's  request,  or 
an  application  on  applicant's  request,  is 
delegated  to  the  Secretary  and  to  the 
Chief  Administrative  Law  Judge. 

(e)  The  entry  of  reparation  orders, 
responsive  to  findings  authorizing  the 
filing  of  statements  of  claimed  damages 
as  provided  at  49  CFR  1133.2,  is 
delegated  to  the  Director  of  the  Office  of 
Tariffs. 

(0  Authority  to  grant  or  deny  access 
to  waybills  and  to  statistics  reported 
under  orders  of  the  Commission  is 
delegated  to  the  Director  of  the  Office  of 
Economics. 

(g)  Certain  accounts  in  the  Uniform 
Systems  of  Accounts,  49  CFR  parts  1200 
through  1207,  require  Commission 
approval  to  use.  Authority  to  grant  or 
deny  requests  for  use  of  these  accounts 
is  delegated  to  the  Director  of  the  Office 
of  Economics,  the  Deputy  Director  of 
Economics — Accounts,  and  the  Chief  of 
the  Section  of  Audit  and  Accounting. 

(h)  The  Secretary  of  the  Commission 
is  delegated  authority,  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
et  seq.,  to: 

(1)  Sign  and  transmit  to  the  Small 
Business  Administration  certifications 
of  no  significant  economic  effect  for 
proposed  rules,  that  if  adopted  by  the 
Commission,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  and 

(2)  Sign  and  transmit  findings 
regarding  waiver  or  delay  of  an  initial 
regulatory  flexibility  analysis  or  delay  of 
a  final  regulatory  flexibility  analysis. 

(i)  Issuance  of  certificates  and 
decisions  when  no  protest  is  received 
within  30  days  after  an  abandonment  or 
discontinuance  application  is  filed 
under  49  U.S.C.  10903.  and  the 
Commission  must  find,  under  49  U.S.C. 
10904(b)  that  the  public  convenience 


and  necessity  require  or  permit  the 
abandonment  or  discontinuance,  is 
delegated  to  the  Director  of  the  Office  of 
Proosedings. 

(j)  Issuance  of  certificates  and 
decisions  authorizing  Consolidated  Rail 
Corporation  to  abandon  or  discontinue 
service  over  lines  for  which  an 
application  under  section  308  of  the 
Regional  Rail  Reorganization  Act  of 
1973  has  been  filed  is  delegated  to  the 
Director  of  the  Office  of  Proceedings. 

flOlU    DelegalioneofaulhoritybyttM 
CommlMion  to  apecUic  off  icM  Ol  the 
Commisaion. 

(a)  Office  of  Public  Assistance.  (1) 
There  is  established  an  Office  of  Public 
Assistance.  The  Office  assumes  the 
functions  previously  assigned  to  the 
former  Office  of  Special  Counsel,  the 
former  Small  Business  Assistance 
Office,  and  the  State/Community  Affairs 
Liaison  position  formerly  in  the  Office 
of  Legislation  and  Governmental  Afiairs. 

(2)  The  Office  shall  be  managed  by  a 
Director,  who  also  serves  as  Special 
Counsel  of  the  Commission,  and  by  a 
Deputy  Director,  who  also  serves  as  the 
Small  Business  Assistance  Officer  of  the 
Commission.  The  Special  Counsel  shall 
be  appointed  by  the  Chairman,  subject 
to  the  approval  of  a  majority  of  the 
Commission. 

(3)  The  mission  of  the  Office  is  to 
assist  the  Commission  and  the  public  in 
determining  and  representing  the  public 
interest,  with  regard  to  the  Interstate 
Conunerce  Act  and  related  statutes.  The 
primary  function  of  the  Office  is  to  act 
as  the  focal  point  to  coordinate 
Commission  activities  ensuring  that: 

(i)  The  public  interest  is  fully 
developed  in  proceedings  before  the 
Commission  and  especially  to 
contribute  to  the  development  of  a 
complete  record  in  proceedings  in 
which  important  aspects  of  the  public 
interest  otherwise  would  not  be 
explored  adequately,  particularly 
proceedings  affecting  the  interests  of 
bus  passengers,  household  goods 
shippers,  owner  operators,  and  classes  II 
and  III  rail  carriers  and  the  shippers 
they  serve; 

(ii)  Small  and  minority-owned 
transportation  entities,  transportation- 
related  entities,  consumer  groups,  small 
communities,  carriers  and  shippers,  and 
State  regulatory  officials  are  advised  on 
the  applicability  of  the  law  and  of  the 
availability  of  assistance  from  the 
Commission  as  this  applies  to  their 
enterprise;  and 

(iii)  The  Commission  is  advised  on 
policy  matters  regarding  its  small 
business  assistance  functions  and 
programs. 
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(4)  The  Office  will  participate  as  a 
party  in  Commission  proceedings, 
including  rulemakings,  only  on  the 
Bling  of  a  petition  seeking,  and  on  the 
approval  of  a  majority  of  the 
Commissiongrantlng,  such  recourse. 

(5)  The  Office  of  Hearings,  in  noticing 
cases  for  public  hearings,  shall  advise 
parties  of  the  availabihty  of  assistance 
from  the  Office  of  PubUc  Assistance. 

(b)  Office  of  the  Seavtairy.  The 
Secretajry  of  the  Commission  is 
delegated  the  following  authority: 

(1)  Whether  (in  consultation  with 
involved  Offices)  to  waive  fiUng  fees  set 
forth  at  49  CFR  1002.2(f). 

(2)  To  issue,  on  written  request, 
informal  opinions  and  interpretations 
(exclusive  of  informal  opinions  and 
interpretations  on  carrier  tariff 
provisions),  which  are  not  binding  on 
the  Commission.  In  issuing  informal 
opinions  or  interpretations,  the 
Secretary  shall  consult  with  the  Director 
of  the  appropriate  Commission  office. 
Such  reouests  must  be  directed  to  the 
Office  of  the  Secretary,  Legal  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  Authority  to 
issue  informal  opinions  and 
interpretations  on  carrier  tariff 
provisions  is  delegated  at  49  CFR 
1011.8(d)(2)  to  the  Office  of  Tariffs. 

(c)  Office  of  Proceedings.  The  Director 
of  the  Office  of  Proceedings  shall  have 
authority  initially  determinative  of  the 
following: 

(1)  Whether  to  designate  protested 
abandonment  proceemngs  for 
investigation  (including  action  on 
reouests  for  oral  hearing). 

(2)  Whether  offers  of  financial 
assistance  satisfy  the  statutory  standards 
of  49  U.S.C.  10905(d)  for  the  purpose  of 
negotiations  or,  in  exemption 
proceedings,  for  purposes  of  partial 
revocation  and  negotiations. 

(3)  Whether:  (i)  To  impose,  modify,  or 
remove  environmental  and  historic 
preservation  conditions;  and 

(ii)  In  abandonment  proceedings,  to 
impose  pubhc  use  conditions  under  49 
U.S.C.  10908  and  the  implementing 
regulations  at  49  CFR  1152.28. 

{4)  In  abandonment  proceedings, 
when  a  request  for  interim  trail  use/rail 
banking  is  filed  under  49  CFR  1152.29, 
determining  whether  the  National  Trails 
System  Act,  16  U.S.C  1247(d),  is 
appUcable  and,  where  appropnaie, 
issuing  Certificates  of  Interim  Trail  Use 
or  Abandonment  (in  application 
proceedings)  or  Notices  of  Interim  Trail 
Use  or  Abandonment  (in  exemption 
proceedings). 

(5)  In  any  abandonment  proceeding 
where  interim  trail  use/rail  banking  is 
an  issue,  to  make  such  findings  and 
issue  decisions  as  may  be  necessary  for 


the  orderly  adooinistration  of  the 
National  Trails  System  Act,  16  U.S.C 
1247(d). 

(6)  Whether  to  institute  requested 
declaratory  order  proceedings  under  5 
U.S.C.  554(e). 

(7)  In  all  exemption  proceedings 
under  49  U.S.C  11343(e)  involving  non- 
rail  intermodal  parties,  to  mak^i  such 
findings  as  necessary  and  to  issue 
notices  of  exemption. 

(8)  To  issue  decisions,  after  60  days' 
notice  by  any  person  discontinuing  a 
subsidy  estabhshed  under  49  U.S.C 
10905  and  at  the  railroad's  request: 

(i)  In  application  proceedings, 
immediately  issuing  certificates  of 
abandonment  or  discontinuance:  and 

(ii)  In  exemption  proceedings. 
Immediately  vacating  the  decision  that 
postponed  the  effective  date  of  the 
exemption. 

(9)  In  proceedings  under  the  Feeder 
Railroad  Development  Program  under 
49  U.S.C.  10910  and  the  implementing 
regulations  at  49  CFR  part  1151: 

(i)  Whether  to  accept  or  reject  primary 
applications  under  §  1151.2(b); 
competing  applications  under 
§  1151.2(c);  and  incomplete  applications 
under  §  1151.2(d). 

(ii)  Whether  to  grant  waivers  from 
specific  provisions  of  49  CFR  part  1151. 

(10)  In  exemption  proceedings  subject 
to  environmental  or  historic 
preservation  reporting  requirements,  to 
issue  a  decision,  imder  49  CFR 
1105.10(g).  making  a  finding  of  no 
significant  impact  where  no 
environmental  or  historic  preservation 
issues  have  been  raised  by  any  party  or 
identified  by  the  Commission's  Section 
of  Energy  and  Environment. 

(11)  Whether  to  issue  notices  of 
exemption  under  49  U.S.C.  10505: 

(i)  For  acquisition,  lease,  and 
operation  transactions  under  49  U.S.C. 
10901  and  the  implementing  regulations 
at  49  CFR  part  1150,  subpart  D;  and 

(ii)  For  rail  transactions  under  49 
U.S.C.  11343  and  the  implementing 
regulations  at  49  CFR  1180.2(d). 

(12)  Whether  to  issue  rail  modified 
certificates  of  public  convenience  and 
necessity  under  49  CFR  part  1150, 
subpart  C 

(13)  Whether  to  waive  the  regulations 
at  49  CFR  part  1152,  subpart  C,  on 
apjpropriate  petition. 

(14)  To  reject  appUcations,  petitions 
for  exemption,  and  verified  notices 
(filed  in  class  exemption  proceedings) 
for  noncompliance  with  the 
environmental  rules  at  49  CFR  part 
1105. 

(15)  To  reject  applications  by 
Burlington  Northern  Railroad  Company 
to  abandon  rail  lines  in  North  Dakota 
exceeding  the  350-mile  cap  of  section 


402  of  Public  Law  87-102.  05  SUt  1465 
(1961),  as  amended  by  The  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act.  1992,  PubUc  Law 
102-143,  section  343  (Oct  28,  1991), 

(16)  Whether  to  extend  the  120-day 
Umit  within  which  49  U.S.C 
10706(b)(3)(B)(vii)  mandates  that  rate 
bureaus  shall  finally  dispose  of  rules  or 
rates  docketed  with  them. 

(17)  Whether,  absent  controversy  or 
unusual  circumstances,  to  issue  notices 
of  provisional  recertification  under 

,  State  Intrastate  Rail  Rate  Authority,  5 
I.CC2d  680.  684  (1989). 

(d)  Office  of  Tariffs.  The  Office  of 
Tariffs  is  delegated  the  authority  to: 

(1)  Reject  tariffs,  schedules,  railroad 
transportation  contracts,  and  railroad 
transportation  contract  summaries  filed 
with  the  Commission  that  violate 
appUcable  statutes,  rules,  or  regulations, 
except  when  such  summary  rejection  of 
facially  defective  tariff  filings  would 
give  rise  to  potential  undercharge 
problems.  In  such  event,  the  defective 
tariff  filings vshall  not  be  rejected  and 
instead  shall  become  effective  on 
schedule  provided  that  corrections  are 
filed  within  15  days.  Any  rejection  of  a 
tariff,  schedule,  contract,  or  simimary 
may  be  by  letter  signed  by  or  for  the 
Director.  Office  of  Tariffs,  or  the  Chief, 
Section  of  Tariff  Maintenance  and 
Compliance,  Office  of  Tariffs. 

(2)  Issue,  on  written  request,  informal 
opinions  and  interpretations  on  carrier 
tariff  provisions,  which  are  not  binding 
on  the  Commission. 

2.  The  heading  for  Part  1171  is  revised 
to  read  as  follows: 

PART  1171— APPUCATIONS  FOR 
CERTIFICATES  OF  REGJSTRATION  BY 
FOREIGN  MOTOR  CARRIERS  AND 
FOREIGN  MOTOR  PRIVATE  CARRIERS 
UNDER  49  U.S.C.  10530 

3.  The  authority  citation  for  part  1171 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10922  and  10530;  5 
U.S.C  553. 

4.  In  §  1171.3,  paragraph  (c)  is  revised 
to  read  as  follows: 

9 11 71 .3    Procedure*  uMd  generally. 

(c)  Form  OP-2  may  be  obtained  at  any 
of  the  Commission's  Regional  Offices  or 
by  contacting  the  Commission's  Office 
of  PubUc  Assistance. 


5.  Section  1171.5  is  revised  to  read  as 
follows: 

§1171.5    Where  to  Mod  the  appllcatloa 
(a)  The  original  and  one  copy  of  the 
application  shall  be  filed  with  the 
Regional  Office  that  has  jurisdiction 
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over  applicant's  point  of  domicile  (the 
instructions  to  the  application  provide 
more  specific  information),  or  at  such 
other  location  as  the  Commission  may 
designate  in  special  circumstances.  A 
check  or  money  order  for  the  amount  of 
the  filing  fee  set  forth  at  49  CFR 
1002.2(f)(1),  payable  to  the  Interstate 
Commerce  Commission  in  United  States 
dollars,  must  be  submitted. 

(b)  One  copy  of  the  application  shall 
be  sent  to  the  U.S.  Department  of 
Transportation.  Federal  Highway 
Administration,  Office  of  Motor 
Carriers,  Washington,  IX;  20590. 

PART  1180— RAILROAD  ACQUISITION, 
CONTROL,  MERGER, 
CONSOUDATION  PROJECT, 
TRACKAGE  RIGHTS,  AND  LEASE 
PROCEDURES 

6.  The  authority  citation  for  part  1180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10505, 11341, 
11343-11346;  5  U.S.C  553  and  559;  and  11 
U.S.C  1172. 

7.  In  S  1180.4,  paragraph  (c)(6)(iii)  is 
revised  to  read  as  follows: 

11180.4    Procedures. 

(c)*  •  • 

(6)*    •  • 

(iii)  The  Commission's  Office  of  the 
Secretary  will  provide  informal 
opinions  and  interpretations,  which  are 
not  binding  on  the  Commission, 
regarding  the  format  of  or  information  to 
be  included  in  the  application. 

(FR  Doc  93-11982  Filed  5-19-93;  8:45  am] 
I  COOK  TBM-01-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 
[OockM  No.  921185-3021] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  Commerce. 
ACTION:  Gosure. 

SUiniARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  operators  of 
vessels  using  non-pelagic  trawl  gear  in 
bycatch  limitation  zone  2  (Zone  2)  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAl).  This  action  is 
necessary  because  the  1993  prohibited 
species  bycatch  allowance  of  C.  bairdi 
Tanner  crab  to  the  poUock/Atka 
mackerel/"other  species"  category  in 
Zone  2  of  the  BSAI  has  been  reached. 
EFFECTIVE  DATES:  Effective  12  noon, 
Alaska  local  time  (A.l.t.),  May  14, 1993, 
through  12  midnight,  A.l.t..  December 
31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  NMFS,  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Goundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 


vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1993  C.  bairdi  Taimer  crab 
bycatch  allowance  for  the  trawl  pollock/ 
Atka  mackerel/"other  species"  category, 
which  is  defined  at  §  675.21(b)(l)(iii)(F), 
is  1,146,167  animals  (58  FR  8703, 
February  17, 1993). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §675.21(c)(l)(ii).  that  the  1993 
prohibited  species  bycatch  allowance  of 
C.  bairdi  Tanner  crab  to  the  pollock/ 
Atka  mackerel/"other  species"  category 
in  Zone  2  of  the  BSAI  has  been  reached. 
Therefore.  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  operators  of 
vessels  using  non-pelagic  trawl  gear  in 
Zone  2  in  the  BSAI  from  12  noon,  A.l.t., 
May  14. 1993,  through  12  midnight, 
A.l.t..  December  31. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Qassification 

This  action  is  taken  imder  §  675.21 
and  complies  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.Q  1801  etseq. 
Dated:  May  14, 1993. 
Alfred  J.  Bilik. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-11941  Filed  5-14-93;  8:45  am] 
BIUMO  COOC  3610-2»-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pufotlc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  gfve  Interested 
persons  an  opportunity  to  participate  In  the 
mle  maJdng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrtflcation  Administration 

7  CFR  Parts  1753  and  17S5 

REA  Telecofnmunicatlons  Soft¥war« 
Ucenss  Agrssment 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Rural  ElectrificaUon 
Administration  (REA)  is  proposing  a 
uniform  Telecommunications  Software 
License  Agreement  that  will  be  an 
Addendum  to  any  REA  financed  central 
office  equipment  contract  that  involves 
software.  This  action  will  provide  a 
single  Telecommunications  Software 
License  Agreement  that  is  acceptable  to 
REA  instead  of  individual  approval  of 
Software  Licenses  for  each  contract. 
This  action  will  reduce  the  review  and 
approval  time  of  equipment  contracts 
and  will  ensure  fair  and  equal  treatment 
for  all  providers  of  central  office 
equipment.  In  order  to  accommodate  a 
new  software  license  agreement,  REA  is 
proposing  to  amend  its  regulations  on 
telecommunications. 
DATES:  Written  comments  must  be 
received  by  REA,  or  bear  a  postmark  or 
equivalent,  no  later  than  July  19, 1993. 
REA  requests  an  original  and  three 
copies  of  all  comments  (7  CFR  part 
1700). 

ADDRESSES:  Comments  should  be 
mailed  to  William  F.  Albrecht,  Director, 
Program  Support  Staff,  Rural 
Electrification  Administration,  room 
2234»  South  Building.  USDA, 
Washington,  DC  20250-1500.  All 
comments  received  will  be  available  for 
public  inspection  at  room  2234  (address 
as  above)  during  regular  business  hours 
(7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Schell,  Chief,  Central  Office 
Equipment  Branch. 
Telecommunicati(His  Standards 
Division,  Rural  Electrification 
Administration,  room  2836,  South 
Building.  USDA,  Washington.  DC 


20250-1500,  telephone  number  (202) 
720-0671. 

8UPPt.EMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
estabUshed  by  the  Order. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  fit)m 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule:  (1)  Will  not  preempt  any 
stale  or  local  laws,  regulations,  or 
policies;  (2)  Will  not  have  any 
retroactive  effect;  or  (3)  Will  not  require 
administrative  proceedings  before 
parties  may  file  suit  challenging  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibihty 
Act  (5  U.S.C.  601  etseq).  This  proposed 
rule  provides  for  a  uniform  software 
license  agreement  which,  if  adopted, 
will  reduce  review  and  approval  time 
and  ensure  fair  and  equal  treatment  for 
all  providers  of  central  office 
equipment. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  budget  (0MB)  In 
accordance  with  the  paperwork 
reduction  Act  of  1980  (44  U.S.C  35C1 
et  seq.).  The  0MB  control  number  for 
these  requirements  is  0572-0077,  which 
expires  on  January  31, 1994.  CommenU 
concoming  these  requirements  should 


be  directed  to  the  Department  of 
Agriculture,  Clearance  Office,  Officer  of 
Information  Resources  Management, 
room  404-W,  Washington,  DC  20250. 
and  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  USDA,  room  3201, 
NEOB,  Washington.  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quaUty  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  CaUlog  of 
Federal  Domestic  Assistance  Programs 
under  No.  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  10.852, 
Rural  Telephone  Bank  Loans.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office, 
Washington,  DC  20402. 

Background 

7  CFR  Part  1753,  Telecommunications 
System  Construction  Policies  and 
Procedures,  contains  guidelines  for  the 
preparation  of  Software  License 
Agreements  subject  to  approval  by  REA. 
Efforts  to  conclude  satisfactory  license 
agreements  with  individual  equipment 
suppliers  have  been  time  consuming 
and  in  many  cases  REA  has  been  unable 
to  reach  an  agreement  that  is  acceptable 
to  REA  and  the  equipment  suppliers. 
This  proposal  will  permit  REA  to  utilize 
a  common  uniform  Software  License 
Agreement.  The  proposed  agreement 
will  be  an  Addendum  to  all  REA 
financed  central  office  equipment 
contracts  and  will  eliminate  individual 
license  agreements  with  equipment 
suppliers. 

REA  proposes  to  amend  7  CFR  part 
1753,  by  revising  subpart  A,  §  1753.7, 
paragraph  (0(4),  and  subpart  E, 
§  1753.38.  paragraph  (a)(2)(i)(J).  to 
indicate  that  the  software  license 
agreement  prepared  by  REA  will  be  an 
addendum  to  the  central  office 
equipment  contract,  and  to  amend 
§  1753.38,  paragraph  (c),  by  revising  the 
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software  license  agreement 
Additionally,  it  is  proposed  to  remove 
§  1753.38,  paragraph  (a)(2)(iii),  which 
instructs  the  borrower  to  review  the 
proposed  software  hcensing  agreement 
and  obtain  REA  approval,  if  required. 
This  proposed  rule  eUminates  the  need 
for  instructions  since  the  proposed 
software  agreement  has  been  prepared 
by  REA  and  approved  by  the 
Administrator  prior  to  presentation  to 
suppliers.  It  is  also  proposed  to  amend 
by  adding  a  form  to  $  1755.93. 

List  of  Subjects 

7  CFR  Part  1753 

Communications  equipment.  Loan 
programs— commimications,  Reporting 
and  recordkeeping  requirements,  Rural 
areas,  Telephone. 

7  CFR  Part  1755 

Loan  programs — communications. 
Reporting  and  recordkeeping 
requirements,  Rural  areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  parts  1753  and  1755 
are  proposed  to  be  amended  as  follows: 

PART  1753— TELECOMMUNICATIONS 
SYSTEM  CONSTRUCTION  POUCIES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  1753 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  et  seq.;  7  U.S.C 
1921  etseq. 

2.  Section  1753.7  is  amended  by 
revising  paragraph  (0(4)  to  read  as 
follows: 

f  1753.7    Ptan*  and  SfMciftcations  (P&S). 

(4)  Telecommunications  software 
license  provision.  If  the  borrower  is 
required  to  enter  into  a  software  license 
agreement  in  order  to  use  the 
equipment,  the  contract  must  contain 
the  REA  prepared  Software  License 
Agreement  as  an  Addendum. 

3.  Section  1753.38  is  amended  by 
revising  paragraph  (a)(2)(i)(J),  by 
removing  paragraph  (a)(2)(iii),  by 
redesignating  paragraphs  (a)(2)(iv) 
through  (a)(2)(vii]  as  paragraphs 
(a](2)(iii)  through  (a)(2)(vi],  respectively, 
and  by  revising  newly  designated 
I>aragraph  (a)(2)(v)  and  paragraph  (c)  to 
read  as  follows: 

11753.36    ProcurwiMnt  proceduTM. 

(a)  •  •  • 

(2)  '  •  • 

(i)  '  •  * 

(J)  A  software  license  agreement  (if 
required  by  the  manufacturer)  in  the 
form  indicated  in  %  17S3.38(c). 


(v)  After  evaluation  of  the  technical 
proposals  and  REA  approval  of  changes 
to  the  P&S,  sealed  bids  shall  be  solicited 
from  only  those  bidders  whose  technical 
proposals  meet  the  P&S  requirements. 
When  fewer  than  three  bidders  are 
qualified  to  bid,  REA  approval  must  be 
obtained  to  proceed.  Generally,  REA 
will  grant  this  approval  only  if  all 
suppUers  currently  listed  in  the  "List  of 
Materials  Acceptable  for  Use  on 
Telephone  Systems  of  REA  Borrowers" 
were  invited  to  submit  technical 
proposals. 

(c)  Software  license  agreement 
(Addendum  2).  The  Addendum  in  this 
paragraph  to  REA  Form  525,  Central 
Office  Equipment  Contract  (Including 
Installation),  and  REA  Form  545, 
Central  Office  Equipment  Contract  (Not 
Including  Installation),  must  be  used 
with  any  central  onice  equipment 
contract  that  requires  a  software  license 
agreement  and  for  which  REA  financial 
assistance  is  to  be  provided. 
Addendum  2 

(1)  Definitions.  For  the  purpose  of  tills 
Software  License  Agreement — 

Contract  means  the  REA  Form  525  Central 
OfTice  Equipment  Contract  (Including 
Installation)  or  REA  Form  545  Central  OfTice 
Equipment  Contract  (Not  Including 

Installation),  dated ,  between 

.(the  Licensee)  and 


.(the  Licensor). 


Licensed  Software  means  the  computer 

programs  known  as (Name  of 

System),  Release ,  whether 

contained  on  a  tape,  disc,  semiconductor 
device,  or  other  memory  device  or  system 
memory  consisting  of  logic  instructions  and 
instruction  sequences  in  machine-readable 
object  code,  which  manipulate  data  in  the 
central  processor,  control  and  perform  input/ 
output  operations,  perform  error  diagnostic 
and  recovery  routines,  control  call 
processing,  and  perform  [leripheral  control, 
administrative  and  maintenance  functions:  as 
well  as  associated  documentation,  excluding 
source  code,  used  to  describe,  maintain  and 
use  the  programs  provided  under  the 
Contract. 

Licensee  and  Licensor  means  the  parties 
signing  the  software  license  agreement  as  the 
licensee  and  licensor. 

Right-to-Use  Fee  is  defmed  in  paragraph  (2) 
of  this  addendum. 

Specifications  means  the  REA  Form  522, 
General  Specification  for  Digital,  Stored 
Program  Controlled  Central  OfTice 
Equipment,  which  is  part  of  the  Contract. 

System  means  the  stored  program 
controlled  central  office  and  associated 
remote  switching  terminal  or  terminals 
which  use  the  Licensed  Software  covered  by 
this  license. 

(2)  Software  License  Provisions.  The 
Licensor  may  charge  a  fee,  herein  referred  to 
as  a  Right-to-Use  Fee,  for  use  of  the  Licensed 
Software.  The  Right-to-Use  Fee  shall  be 
included  in  the  Total  Base  Bid  as  defined  in 


the  Contract.  In  consideration  of  the  Right-to- 
Use  Fee,  the  Licensor  hereby  grants  the 
Licensee  the  right  to  use  all  Licensed 
Software  so  that  the  System  performs  in 
accordance  with  the  Contract  and  the 
Specifications. 

(i)  The  Licensee's  right  to  use  the  Licensed 
Software  is  non-exclusive  and  limited  to  use 
or  operation  in  the  United  States  of  America, 
including  its  Territories,  the  Federated  States 
of  Micronesia,  the  Marshall  Islands  and 
Palau,  with  the  System  for  which  the 
Licensed  Software  is  provided  by  the 
Licensor.  The  Licensee  may  reuse  the 
equipment  and  its  accompanying  software  at 
another  location  within  the  Licensee's 
System  without  obtaining  additional 
approvals  from  the  Licensor. 

(ii)  The  Licensee  and  any  successor  to  the 
Licensee's  title  in  the  System  may,  without 
further  consent  of  the  Licensor,  transfer  the 
Licensed  Software  and  all  of  the  Licensee's 
rights  and  interests  under  this  Software 
License  to  any  transferee  who  acquires  legal 
title  to  the  System,  provided  that  such 
transferee  first  agrees  in  writing  to  the 
Licensor  to  abide  by  all  of  the  terms  and 
conditions  of  this  License.  The  Licensor  shall 
not  place  any  additional  conditions  on  the 
transferee's  use  of  the  System  or  the 
Software.  If  the  provisions  of  this  {>aragraph 
are  satisfied,  thereafter  the  Licensee  shall 
bear  no  responsibility  for  transferee's  failure 
to  abide  by  the  terms  and  conditions  of  this 
License. 

(iii)  The  Licensee  shall  take  reasonable 
steps  to  protect  the  conHdentiality  of  the 
Licensed  Software.  The  obligations  of  the 
Licensee  hereunder  shall  not  extend  to  any 
information  or  data  relating  to  the  Licensed 
Software  which  is  now  available  to  the 
general  public  or  becomes  available  by 
reason  of  the  acts  of  third  [>arties. 

(iv)  The  Licensee  may  reproduce  or  copy 
the  Software  and  related  materials  solely  for 
the  purpose  of  archival  backup,  in-house 
training  and  operating,  maintaining,  and 
administering  the  System  provided  under 
this  Contract.  The  Licensee  shall  include, 
upon  all  copies  of  the  Software,  all 
proprietary  notices,  including  the  copyright 
notice  within  the  Software  program  and 
related  documentation  in  the  form  in  which 
it  is  received  from  the  Licensor. 

(v)  The  Licensee  acknowledges  that  the 
Software  program  is  the  property  of  the 
Licensor,  and  shall  not  do,  or  cause  to  tie 
done,  anything  to  activate  any  of  the 
subsisting  nonactivated  computer  instruction 
steps  therein  unless  authorized  in  writing  by 
the  Licensor.  Further,  the  Licensor  shall  have 
the  exclusive  right  to  activate,  or  authorize 
the  activation  of,  the  subsisting  nonactivated 
program  instruction  steps. 

(vi)  In  the  event  the  Licensor  develops 
significant  improvements  to  the  Software,  the 
Licensor  may  market  the  improvement  as  a 
separate  offering  requiring  payment  of  an 
additional  Right-to-Use  Fee. 

(vii)  The  Licensee  shall  not  modify  or 
otherwise  change  the  Licensed  Software 
other  than  at  the  direction  of  the 
Licensor.This  provision  shall  not  apply  to: 

(A)  Changes  made  in  the  Licensed  Software 
whidi  are  necessary  to  preserve  or  restore 
service  provided  that  the  Licensor  is 
promptly  notified  of  any  such  changes; 
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(B)  Changes  made  by  the  Licensee  to  its 
own  database;  and 

(C)  Changes  made  by  the  Licensee  due  to 
the  unwillingness  or  inability  of  the  Licensor 
to  furnish  support  for  the  Licensed  Software. 

(viii)  Within  thirty  (30)  days  after  written 
notice  that  a  program  or  a  release  thereof  has 
been  discontinued  and  is  no  longer  required 
for  the  operation  of  the  System  and  the 
Licensor  has  furnished  the  Licensee  with  a 
new  program  that  is  fully  satisfactory  to  the 
Licensee,  the  Licensee  agrees  to  return  the 
original  and  all  copies  of  the  discontinued 
program  and  specified  related  documents.  If 
such  return  is  impossible  or  impractical,  the 
Licensee  shall  destroy  said  program  and 
documents  and  provide  the  Licensor  with  a 
written  notice  of  such  destruction. 

(ix)  The  Licensor  warrants  to  the  Licensee 
that  any  Software  licensed  under  this 
Software  License  shall  function,  for  a  period 
of  five  (5)  years  from  the  warranty  start  date 
defined  in  the  Contract,  in  accordance  with 
the  specifications  and  any  written  or  printed 
technical  material  provided  by  the  Licensor 
to  eacplain  the  operation  of  the  software  and 
aid  in  its  use.  The  Licensor  shall  correct  all 
deficiencies  within  thirty  (30)  days  from  the 
date  of  receipt  by  the  Licensor  of  written 
notice  thereof  from  the  Licensee.  An 
extension  of  time  may  be  allowed  if  agreed 
upon  by  the  Licensee  and  REA.  It  shall  be  the 
Licensor's  obligation  to  insert  and  thoroughly 
test,  at  no  charge  to  the  Licensee,  any 
software  amendment  or  alteration  provided 
to  satisfy  the  obligations  of  this  section.  If  a 
deficiency  is  detected  or  a  correction  made 
within  ninety  (90)  days  prior  to  the 
expiration  of  the  warranty,  the  warranty  shall 
be  extended  to  a  date  ninety  (90)  days  after 
the  deficiency  has  been  corrected. 

(x)  The  Licensor  shall  hold  harmless  and 
indemnify  the  Licensee  from  any  and  all 
claims,  suits,  and  proceedings  for  the 
infringement  of  any  patent,  copyright, 
trademark,  or  violation  of  trade  secrets 
covering  any  Software  used  with  the  System, 
except  for  items  of  the  Licensee's  design  or 
selection.  If  the  Licensee's  use  of  the 
Software  is  enjoined,  the  Licensor  shall 
promptly,  at  its  own  expense,  modify  the 
infringing  Software  or  portion  thereof  so  that 


it  no  longer  infringes  but  remains 
functionally  equivalent,  or  replace  it  with 
noninfringing  equivalent  software,  or  obtain 
for  the  Licensee  a  license  or  other  right  to 
use.  This  shall  be  in  addition  to  any  other 
rights  or  claims  which  the  Licensee  may 
have.  The  Licensor  shall,  at  its  own  expense; 
(and  the  Licensee  agrees  to  permit  the 
Licensor  to  do  so)  defend  any  suits  which 
may  be  instituted  by  any  party  against  the 
Licensee  for  alleged  infringement  of  patents, 
copyright,  trademark,  or  violation  of  trade 
secrets  relative  to  the  Licensor's  performance 
hereunder.  Either  party  shall  notify  the  other 
promptly  of  any  such  claims,  and  the 
Licensee  shall  give  to  the  Licensor  full 
authority  and  opportunity  to  settle  such 
claims,  and  shall  reasonably  cooperate  with 
the  Licensor  in  obtaining  information  relative 
to  such  claims. 

(xi)  In  the  event  the  Licensor  becomes 
unwilling  or  unable  to  furnish  support  for  the 
Licensed  Software,  the  Licensor  shall,  upon 
written  request  of  the  Licensee,  provide  with 
the  greatest  possible  dispatch  all  Software 
back-up  docimientation  including 
proprietary  information.  The  Licensee  shall 
be  permitted  full  use  of  all  Software  and 
documentation  as  long  as  the  System  is 
operational.  In  this  event,  the  Licensee  may 
modify,  or  have  modified,  the  Software  for 
feature  enhancement  or  proj>er  equipment 
operation  and  becomes  the  owner  of  such 
modifications  for  all  purposes,  including 
patenting,  copywriting,  sale,  or  license 
thereof 

(xii)  A  breach  of  this  License  by  the 
Licensor  is  a  breach  of  the  Contract. 
Therefore,  the  remedies  specified  in  the 
Contract  shall  apply. 

(xiii)  The  Licensee  shall  have  a  reasonable 
time  after  receipt  of  written  notice  from  the 
Licensor  to  correct  any  breach  of  this 
License.  Damages  payable  by  the  Licensee  for 
its  breach  of  this  License  shall  not  exceed  ten 
times  the  total  Contract  price.  The  Licensor 
shall  not  terminate  this  License  unless: 

(A)  The  Licensor  has  given  REA  sixty  (60) 
days  notice  before  termination;  and 

(B)  REA  agrees  with  the  Licensor  that 
termination  is  the  only  method  available  to 


prevent  significant  harm  to  the  Licensor  from 
additional  Licensee  defaults. 

(xiv)  If  any  section  or  part  thereof,  in  this    ■ 
Agreement  shall  be  held  to  be  invalid  or 
unenforceable  in  any  jurisdiction  in  which 
this  Agreement  is  being  performed,  then  the 
meaning  of  such  section  or  part  shall  be 
construed  so  as  to  render  it  enforceable,  to 
the  extent  feasible;  and  if  no  feasible 
interpretation  would  save  sxich  section  or 
part,  it  shall  be  severed  from  this  Agreement 
and  the  remainder  shall  remain  in  full  force 
and  effect.  However,  in  the  event  such 
section  or  part  is  considered  an  essential 
element  of  this  Agreement,  the  parties  shall 
promptly  negotiate  a  replacement  therefor. 

(xv)  This  Software  License  and  any 
amendments  thereto,  or  revisions  thereof,  are 
subject  to  REA  approval. 


Licensor 


Company 

Name 

By 

Title 

Date 


Licensee 


Company 

Name 

By 

Title 

Data 


(End  of  clause) 


PART  175&-TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS.  EQUIPMENT  AND 
CONSTRUCTION 

4.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  ef  seq.;  7  U.S.C. 
1921  etseq. 

5.  Section  1 755.93  is  amended  by 
adding  a  new  form  at  the  end  of  the 
table  to  read  as  follows: 

§1755.93    List  of  standard  forma  of 
teiecommunicationa  contract*. 


REA  Form  No. 


Issue  Date 


Addendum  No.  2 


TBD 


THie 


Addendum  to  REA  Fomtis  525  and  545 
Central  Office  Equipment  Contracts. 


Purpose 


Source  of 
Coptes 


Incorporates  the  Software  License  Agreement 
into  the  525  and  545. 


REA.' 
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Dated:  May  5, 1903. 

Ruwft  PataiSt 

Acting  Under  Secntary,  Small  Community 

and  Rural  Development 

[FR  Doc  93-11996  Filed  S-l»-93;  8:45  ami 

BNJJNQ  COM  Mt*-1»-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  55  ^ 

RIN  3150-AE39 

Operators'  Licenses 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  delete  the 
requirement  that  each  licensed  operator 
at  power,  test  and  research  reactors  pass 
a  comprehensive  requalification  written 
examination  and  an  operating  test 
conducted  by  the  NRC  diuing  the  term 
of  the  operator's  6-year  license  as  a 
prerequisite  for  license  renewal.  The 
proposed  amendment  will  require 
facility  licensees  to  submit  copies  of 
each  aimual  operating  test  or 
comprehensive  written  examination 
used  for  operator  requalification  for 
review  by  the  Commission  at  least  30 
days  prior  to  conducting  the 
examination  or  the  test.  In  addition,  the 
proposed  rule  will  amend  the  "Scope" 
provisions  of  the  regulations  pertaining 
to  operators'  licenses  to  include  facility 
Ucensees. 

DATES:  The  comment  period  expires  July 
19, 1993.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to:  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:30  am  and  4:15 
pm  on  Federal  workdays.  Copies  of  the 
draft  regulatory  analysis,  as  well  as 
copies  of  the  comments  received  on  the 
proposed  rule,  may  be  examined  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Rajender  Auluck.  P.E.,  Office  of  Nuclear 
Regulatory  Research,  telephone;  (301) 
492-3794.  or  David  Lange,  Office  of 


Nuclear  Reactor  Regulation.  U.S. 
Nuclear  Regulatory  Commission, 
WashingtcMi.  DC  20555.  telephone  (301) 
504-3171. 

SUPPI^MENTARY  INFORMATK)N: 

Background 

Section  306  of  the  Nuclear  Waste 
Policy  Act  (NWPA)  of  1982  authorized 
and  directed  the  NRC  "to  promulgate 
regulations,  or  other  appropriate 
Commission  regulatory  guidance,  for  the 
training  and  qualifications  of  civilian' 
nuclear  power  plant  operators, 
supervisors,  technicians  and  other 
appropriate  operating  personnel."  The 
regulations  or  guidance  were  to 
"establish  simulator  training 
requirements  for  applicants  for  civilian 
nuclear  power  plant  operator  licenses 
and  for  operator  requalification 
programs;  requirements  governing  NRC 
administration  of  requalification 
examinations;  requirements  for 
operating  tests  at  civilian  nuclear  power 
plant  simulators,  and  instructional 
requirements  for  civilian  nuclear  power 
plant  licensee  personnel  training 
programs."  On  March  25, 1987  (52  FR 
9453),  the  Commission  accomplished 
the  objectives  of  the  NWPA  that  were 
related  to  licensed  operators  by 
publishing  a  final  rule  in  the  Federal 
Register  that  amended  10  CFR  part  55. 
effective  May  26. 1987.  The  amendment 
revised  the  licensed  operator 
requalification  program  by  establishing 
(1)  simulator  training  requirements.  (2) 
requirements  for  operating  tests  at 
simulators,  and  (3)  instructional 
requirements  for  the  program  (formerly 
Appendix  A  to  10  CFR  part  55).  The 
final  rule  also  stipulated  that  in  lieu  of 
the  Commission  accepting  certification 
by  the  facility  licensee  that  the  licensee 
has  passed  written  examinations  and 
operating  tests  given  by  the  facility 
licensee  within  its  Commission 
approved  program  developed  by  using  a 
systems  approach  to  training  (SAT),  the 
Commission  may  give  a  comprehensive 
requaUfication  written  examination  and 
an  annual  operating  test.  In  addition, 
the  amended  regulations  required  each 
licensed  operator  to  pass  a 
comprehensive  requalification  written 
examination  and  an  operating  test 
conducted  by  the  NRC  during  the  term 
of  the  operator's  6-year  license  as  a 
prerequisite  for  license  renewal. 

Following  the  1987  amendment  to 
part  55,  the  NRC  began  conducting 
operator  requalification  examinations 
for  the  purpose  of  license  renewal.  As 
a  result  of  conducting  these 
examinations,  the  NRC  determined  that 
nearly  all  facility  requaUfication 
programs  met  the  Commission's 


expectations  and  that  the  NRC- 
examiners  were  largely  dupUcating 
tasks  that  were  already  required  of,  and 
routinely  performed  by,  the  facility 
licensees. 

The  NRC  revised  its  requalification 
examination  procedures  in  1988  to 
focus  on  performance-based  evaluation 
criteria  that  closely  paralleled  the 
training  and  evaluation  process  used  for 
a  SAT  based  training  program.  This 
revision  to  the  NRC  requalification 
examination  process  enabled  the  NRC  to 
conduct  comprehensive  examinations 
for  the  purpose  of  renewing  an 
individual's  license  and.  at  the  same 
time,  use  the  results  of  the  examinations 
to  determine  the  adequacy  of  the  facility 
licensee's  requalification  training 
program. 

Since  the  NRC  began  conducting 
operator  requalification  examinations, 
the  facility  program  and  individual  pass 
rates  have  improved  from  81  to  90 
percent  and  from  83  to  91  percent, 
respectively,  through  fiscal  year  1991. 
The  NRC  has  also  observed  a  general 
improvement  in  the  quality  of  the 
facility  licensees'  testing  materials  and 
in  the  performance  of  their  operating 
test  evaluators.  Of  the  first  79  program 
evaluations  conducted,  ten  (10) 
programs  were  evaluated  as 
unsatisfactory.  The  NRC  issued 
Information  Notice  No.  90-54. 
"Siunmary  of  Requalification  Program 
Deficiencies,"  dated  August  28, 1990,  to 
describe  the  technical  deficiencies  that 
contributed  to  the  first  10  program 
failures.  Since  that  time  only  six 
programs,  of  120  subsequent  program 
evaluations,  have  been  evaluated  as 
unsatisfactory. 

Pilot  requalification  examinations 
were  conducted  in  August  through 
December  of  1991.  The  pilot  test 
procedure  directed  the  NRC  examiners 
to  focus  on  the  evaluation  of  crews, 
rather  than  individuals,  in  the  simulator 
portion  of  the  operating  test.  In 
conducting  the  pilot  examinations,  the 
NRC  examiners  and  the  facility 
evaluators  independently  evaluated  the 
crews  and  compared  their  results.  The 
results  were  found  to  be  in  total 
agreement.  Furthermore,  the  NRC 
examiners  noted  that  the  facility 
evaluators  were  competent  at  evaluating 
crews  and  individuals  and  were 
aggressive  in  finding  deficiencies  and 
recommending  remediation  for 
operators  who  exhibited  weaknesses. 
The  performance  of  the  facilities' 
evaluators  during  the  pilot  examinations 
further  confirmed  that  the  facility 
licensees  can  find  deficiencies,  and 
remediate  and  retest  their  licensed 
operators'  appropriately. 
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DucnaHoa 

Id  accordance  with  §  55^7Q>K^(iii), 
licensed  operatara  are  required  to  pass 
facility  requalificatioD  examinations  and 
annual  opeiating  tests.  In 
$  55.57(bj(2)(iv),  licensed  operators  are 
also  required  to  pass  a  comprehensive 
requalification  vmtien  examination  and 
operating  test  conducted  by  the  NRC 
during  the  term  of  a  6-year  license. 
These  regulations  establish 
requirements  which  impose  a  dual 
responsibiUty  on  both  toe  facility 
licensee  which  assists  in  developing 
and  conducting  its  own  as  well  as  NRC 
requalificalion  examinations,  and  the 
NRC  which  supervises  both  the  facility 
licensee  requalification  program  as  well 
as  conducting  a  comprehensive 
requalification  examination  during  the 
term  of  an  operator's  6-year  license. 

The  NRC  believes  operational  safety 
at  eadi  facility  will  continue  to  be 
ensured,  and,  in  fact,  will  be  improved, 
if  NRC  resources  are  directed  towards 
inspecting  and  overseeing  the  facility 
requalification  programs  rather  than 
continuing  to  conduct  individual 
operator  requalification  examinations. 
The  NHC's  experience  since  the 
beginning  of  the  requalification  program 
indicates  that  weaknesses  in  the 
implementation  of  the  facility  program 
are  generally  the  root  cause  of 
deficiencies  in  the  performance  of 
operators.  The  NRC  could  more 
effectively  allocate  its  resources  to 
perform  on-site  inspections  of  facility 
requalification  examination  and  training 
programs  in  accordance  with  indicated 
programmatic  performance  rather  than 
scheduling  examiners  in  accordance 
with  the  number  of  individuals 
paquiring  license  renewal.  The  NRC 
expects  to  find  and  correct 
programmatic  weaknesses  more  rapidly 
and  improve  operational  safety  by 
redirecting  the  examiner  resources  to 
inspect  programs. 

As  of  October  9, 1992,  the  NRC  had 
conducted  requalification  examinations 
at  11  research  and  lest  reactor  facilities 
for  a  total  of  34  operators  being 
examined.  No  failures  were  identified. 
For  research  and  test  reactors,  this 
sample  provides  the  NRC  with  little 
data  to  support  the  same  rationale  that 
is  discussed  above  with  respect  to 
power  reactors.  However,  the  NRC 
believes  that  the  flexibility  to  aliocate 
resources  based  on  indicated 
programmatic  performance  rather  than 
on  the  number  of  individuals  requiring 
license  renewal  would  also  improve 
operational  safety  at  research  aiid  test 
reactors.  In  addition,  the  proposed  rule 
does  not  prevent  the  NRC  from 


conducting  reoualification  examinations 
■t  roaanrcfa  and  test  reactor  facilities. 

Currentiy.  facility  lioenaees  assist  in 
the  development  and  conduct  of  tha 
NRC  requalification  examinations.  Tha 
assistance  includes  providing  to  the 
NRC:  (1)  The  training  material  used  for 
development  of  the  written  and 
opwrating  examinations  and  (2)  facility 
personnel  to  work  with  the  NRC  during 
the  development  and  conduct  of  the 
examinations.  The  proposed 
amendments  would  reduce  the 
regulatory  burden  on  the  facility 
licensees  by  reducing  the  effort 
expended  by  the  facility  to  assist  the 
NRC  in  developing  and  conducting  NRC 
requalification  examinations  for 
licensed  operators. 

As  part  of  the  proposed  rule  clienge, 
the  facility  licensees  would  be  required 
to  submit  to  the  NRC  each  annuel 
ofwrating  test  or  comprehensive  vmtten 
examination  used  for  operator 
requalification  at  least  30  days  p-ior  to 
giving  the  test  or  examination.  The  NRC 
would  review  these  examinatiors  on  an 
audit  basis  for  conformance  witr  10 
CFR  55.59(a)(2Mi*iJ).  The  NRC  would 
also  review  other  information  al-eady 
available  to  the  staff  to  determine  the 
scope  of  an  on-site  inspection  of  the 
facility  requalification  program.  The 
NRC  would  continue  to  expect  each 
facility  to  meet  all  of  the  conditions 
required  for  conducting  a  requalification 
program  in  accordance  with  10  CFR 
55.59(c). 

Licensed  operators  would  not  have  to 
take  any  additional  actions.  Each 
operator  would  continue  to  meet  all  the 
conditions  of  his  or  her  license 
described  in  10  CFR  55.53,  which 
includes  passing  the  facility-conducted 
requalification  examinations  for  license 
renewal.  Each  licensed  operator  would 
be  expected  to  continue  to  meet  the 
requirements  of  the  facility 
requalification  training  program. 
However,  the  licensed  operator  would 
no  longer  be  required  to  pass  a 
requalification  examination  conducted 
by  the  NRC  during  tha  term  of  his  or  her 
license  as  a  condition  of  license 
renewal. 

The  "Scope"  of  part  55,  §  55.2,  will  be 
revised  to  include  facility  hcansees. 
This  is  an  addition  to  the  regulation.  It 
eliminates  currently  existing 
ambiguities  between  the  regulations  of 
parts  50  and  55.  Part  50,  in  §  50.54(i) 
through  (m),  already  imposes  part  55 
requirements  on  facility  licensees,  and 
part  55  already  specifies  requirements 
for  facility  licensees. 

The  proposed  amendments  would 
meet  the  requirements  of  section  306  of 
the  NWPA  without  the  requirement  that 
each  licensed  individual  pass  a 


requalifiostion  exaniiMtioii  conducted 
by  the  NRC  during  tha  6-yeer  term  of  the 
individual's  Ucense.  The  requirem«3ts 
of  the  NWPA  would  be  met  as  follovvs: 
(1 )  The  regalatioDB  %rookl  continue  to 
require  facilities  to  have  reqaalification 
programs  and  conduct  requalification 
examinations:  (2)  the  NRC  would 
provide  oversight  (i.e..  administration) 
for  these  programs  and  examinations 
through  inspections;  and  (3) 
§  55.59(a)(2)(iii)  provides  that  the  NRC 
may  conduct  requalification 
examinations  in  lieu  of  accepting  the 
facility  licensee's  certification  that  a 
licensed  individual  has  passed  the 
facility  requalification  examination.  The 
NRC  will  use  this  option  if  warranted 
after  an  on-site  inspection  of  the 
facility's  requalification  program.  The 
prop(»ed  amendments  would  not  affect 
the  regufatory  or  other  appropriate 
guidance  required  by  section  306  of  the 
NWP.^  and  established  in 
§  55.59(a)(2Kiii)  for  the  NRC  to  conduct 
requalification  examinations  in  lieu  of 
an  examination  given  by  the  facility. 

Invitation  To  Cominent 

Comments  concerning  the  scope, 
content  and  implementation  of  the 
proposed  amendments  are  encouraged. 
Comments  are  solicited  on  the  burden 
created  by  the  requirement  that  each 
facility  licensee  submit  and  the  NRC 
review  all  annual  operating  tests  or 
comprehensive  written  examinations  at 
least  thirty  days  prior  to  conducting 
such  tests  or  exams.  In  addition, 
comments  on  the  applicability  of  the 
proposed  amendments  to  research  and 
test  reactor  facilities  are  especially 
solicited,  as  are  suggestions  for 
alternatives  to  those  rulemaking 
methods  described  in  this  notice. 

Commissioner  Fogers'  Separate  Vi^ws 

Commissioner  Rogers  believes  that 
the  staff  should  be  allowed  the 
discretion  to  administer  exams  as  they 
feel  necessary,  i.e.,  other  than  for  cause, 
without  receiving  prior  Commission 
approval.  Reasons  for  allowing  the  staff 
to  administer  discretionary  exams 
include: 

1.  Providing  an  additional  incentive 
to  licensees  to  maintain  the  quality  of 
their  operator  training  programs. 

2.  Providing  a  benchmark  with  good 
performing  plants  by  which  to  judge  the 
adequacy  of  the  licensees'  operator 
training  programs. 

3.  Providing  a  basis  to  determine 
whether  or  not  licensee  examiner 
standards  need  to  be  revised. 

4.  Providing  an  independent  check  of 
the  quality  of  the  licensees'  operator 
training  programs. 
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5.  Providing  the  NRC  staff  the 
opportunity  to  maintain  its  examination 
expertise. 

6.  Ensuring  that  the  latest,  stateK>f- 
the-art  tasting  and  assessment 
techniques  are  being  used. 

Commissioner  Curtiss'  Separate  Views 

The  staff  has  proposed  that  they  be 
allowed  to  administer  requalification 
examinations  in  two  situations:  (i) 
Where  cause  exists  for  administering 
such  examinations;  and  (ii)  on  a 
periodic  basis,  at  a  specified  frequency 
of  once  every  six  years  at  each  facility. 
There  is  no  disagreement  within  the 
Commission  over  allowing  the  staff  to 
administer  "for  cause"  examinations. 
The  dispute  arises  over  whether  the  staff 
should  be  afforded  the  discretion  to 
administer  examinations  in  situations 
other  than  where  "cause"  exists, 
without  first  coming  to  the  Commission 
for  advance  approval.  The  staff  has 
recommended  that  they  be  allowed  the 
flexibility  to  administer  such 
examinations  at  their  discretion  and, 
with  one  minor  exception,  I  agree  with 
the  staffs  recommendation.  |I  do  not 
believe  it  wise  or  essential  to  specify  a 
set  periodicity  for  such  examinations  of 
once  every  six  years,  and.  on  this  point. 
I  concur  in  the  majority  view]. 

The  majority,  as  I  understand  it, 
would  hmit  the  staff  to  administering 
examinations  solely  "for  cause",  and 
would  not  allow  the  staff  to  administer 
examinations  in  any  other  situation 
absent  formal  approval  by  the 
Commission  [i.e.,  where,  in  the  staffs 
discretion,  the  staff  deems  it  appropriate 
to  do  so).  There  are  compelling  reasons, 
in  my  judgment,  for  allowing  Uie  staff 
the  flexibility  to  administer  such 
"discretionary"  examinations  on  its 
own  accord,  hi  this  regard. 
Commissioner  Rogers  has  set  forth  the 
reasons  for  allowing  the  staff  to 
administer  such  examinations,  and  I 
concur  in  the  reasons  that  he  has 
articulated  so  persuasively. 

Given  the  significant  changes  in  the 
agency's  operator  requaUfication 
program  that  the  staff  has  proposed  in 
SECY-92-430  {and  in  which  I  generally 
concur),  I  would  have  preferred  a  more 
cautious  transition,  wherein  the 
effectiveness  of  the  new  regulatory 
approach  could  be  confirmed  through 
such  discretionary  examinations,  before 
placing  reliance  on  "for  cause" 
examinations  and  an  unproven 
mspection  regime.  This  is  particularly 
important  given  the  continuing 
identification  of  weaknesses  in  licensee 
training  programs  uncovered  by  our 
current  examination  process. 
Accordingly,  I  believe  that  it  would  be 
a  prudent  step  to  allow  the  staff  this 


flexibility.  In  my  judgment,  the 
majority's  insistence  upon  requiring  the 
staff  to  come  to  the  Commission  for 
advance  approval  in  every  such  instance 
is,  as  a  practical  matter,  likely  to 
discourage  the  staff  £rom  administering 
such  examinations  where  they  may 
indeed  be  warranted. 

For  the  foregoing  reasons,  I  disagree 
with  the  decision  of  the  majority  to 
foreclose  the  staff  from  administering 
examinations  in  such  circumstances, 
absent  formal  approval  by  the 
Commission.  I  also  associate  myself 
with  Commissioner  Rogers'  comments. 

Additional  Comments  of  the  Chairman, 
and  Commissioners  Remick  and  de 
Planque 

The  Chairman  and  Commissioners 
Remick  and  de  Planque  believe  that  all 
of  the  objectives  listed  by  Commissioner 
Rogers  and  endorsed  by  Commissioner 
Curtiss  can  be  met,  and  are  being  met, 
through  various  alternatives  to 
administering  requalification  tests  and 
exams  periodically.  For  example,  the 
staff  will  continue  to  administer  an 
estimated  700-800  initial  operator 
license  examinations  per  year;  it  will 
conduct  examinations  for  cause  using 
the  flexible  authority  already  provided 
by  the  regulations,  and  as  otherwise 
approved  by  the  Commission;  it  will 
observe  the  administration  of 
examinations  by  the  licensees  as  part  of 
both  the  NRC's  inspection  program 
activities  and  INPO's  and  the  National 
Academy  of  Nuclear  Training's 
accreditation  and  assessment  activities, 
permitted  by  the  NRC/INPO  MOU;  and 
the  staff  will  have  the  benefit  of 
continuous  observation  by  Resident 
hispectors. 

These  existing  alternatives  provide 
considerable  opportunity  for  the  staff  to 
assess  the  effectiveness  of  licensee 
training  programs.  Indeed,  the  proposed 
Statement  of  Considerations  says  that 
the  agency  "expects  to  find  and  correct 
programmatic  weaknesses  more  rapidly 
and  improve  operational  safety  by 
redirecting  the  examiner  resources  to 
inspect  programs."  If  the  staff  identifies 
weaknesses  in  licensee  training 
programs,  the  staff  may  then  exercise 
the  flexible  authority  of  10  CFR  55.59 
(a)(2)(iii)  to  administer  requalification 
tests  and  exams  for  cause. 

Staff  expertise  needed  to  administer 
requalification  tests  and  examinations 
can  also  be  maintained  by  participation 
in  training  courses,  just  as  staff  expertise 
such  as  that  needed  by  UT  members  is 
maintained.  Innovative  concepts  like 
administering  examinations  and  tests  to 
instructors  and  appropriate  operator 
licensing  personnel  on  the  simulators  at 
the  Technical  Training  Center  is  another 


way  of  maintaining  this  kind  of  staff 
expertise. 

If  the  staff  finds  that  with  experience 
there  is,  in  fact,  a  basis  for  administering 
periodic  exams  or  any  other 
alternatives,  they  are  at  liberty  to 
provide  the  rationale  and  plan  for 
Commission  consideration.  However, 
the  information  the  staff  has  presented 
does  not  convince  us  of  any  necessity 
for  administering  periodic  exams. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  has  determined  that  the 
proposed  amendments,  if  adopted,  are 
the  type  of  action  described  in 
categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714), 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  IX  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0018  and  3150-0101),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
values  (benefits)  and  impacts  (costs)  of 
implementing  the  proposed  regulation 
for  licensed  operator  requalification. 
The  draft  analysis  is  available  for 
inspection  in  the  NRC  PubUc  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC.  Single  copies  of 
the  analysis  may  be  obtained  from 
Rajender  Auluck  (see  ADDRESSES 
heading). 
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Regulalesy  Flexibility  Cerlificatiaa 

As  required  by  the  Regulatory 
Flexibility  Act  of  1989.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  nUe 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  This  rule  primarily 
affects  the  companies  that  own  and 
operate  light-water  nuclear  power 
reactors.  The  companies  that  own  and 
operate  these  reactors  do  not  fail  within 
the  scope  of  the  definition  of  "small 
entity"  set  forth  in  the  Regulatory 
Flexibihty  Act  or  the  Small  Business 
Size  Standards  set  out  in  r^ulations 
issued  by  the  Small  Business 
Administration  In  13  CFR  part  121. 
Since  these  companies  are  dominemt  in 
their  service  areas,  this  rule  does  not  fall 
within  the  purview  of  its  Act. 

Backfh  Anaijrsis 

Currently,  facility  hcensees  assist  in 
developing  and  coordinating  the  NTRC- 
oonducted  requahfication  examinations. 
The  assistance  includes  providing  to  the 
NRC  the  training  material  used  for 
development  of  the  written 
e.xaminations  and  operating  tests  and 
providing  faciUty  personnel  to  work 
with  the  NRC  during  the  development 
and  conduct  of  the  examinations.  The 
Commission  has  concluded  on  the  basis 
of  the  documented  evaluation  required 
by  10  CFR  50.109(a)(4),  that  complying 
with  the  requirement  of  this  proposed 
rule  would:  (1)  Reduce  the  regulatory 
burden  on  the  fadUty  hcensees  by 
reducing  the  effort  expended  by  the 
facility  licensees  to  assist  the  NRC  in 
developing  and  conducting  NRC 
requalification  examinations  for 
licensed  operators,  and  (2)  increase  the 
regulatory  burden  on  the  bdhty 
licensees  by  requiring  them  to  submit 
all  requalification  examinations  at  least 
30  days  prior  to  conducting  the 
examinations. 

As  part  of  the  proposed  amendments, 
the  facility  licensees  would  be  required 
to  submit  to  the  appropriate  Regional 
Administrator  each  annual 
requahfication  operating  test  or 
comprehensive  written  requahfication 
examination  at  least  30  days  prior  to 
conducting  such  test  or  examination. 
The  NRC  would  review  these 
examinations  on  an  audit  basis  for 
conformance  with  10  CFR 
55.59(a)(2)(i&ii).  The  NRC  would 
conduct  this  review  and  review  other 
information  already  available  to  the 
NRC  to  determine  the  scope  of  an  on- 
site  inspection  of  the  facility 
requahfication  program.  The  NI^ 
would  continue  to  expect  each  facility 
to  meet  all  of  the  conditions  required  of 


■  requaiificatioo  ]xogram  in  accordance 
with  10  CFR  55.59(c). 

Licensed  operators  would  not  have  to 
take  any  additional  actions.  Each 
operator  would  be  expected  to  continue 
to  meet  all  the  conditions  of  his  or  her 
Ucense  described  in  10  CFR  55.53, 
which  includes  passing  the  focihty 
requalification  examinations  for  Ucense 
renewal.  Each  licensed  operator  would 
be  expected  to  continue  to  meet  the 
requirements  of  the  facihty 
requalification  training  program. 
However,  the  hcensed  operator  would 
no  longer  be  required  to  pass  a 
requalification  examination  conducted 
by  the  NRC  during  the  term  of  his  or  her 
license,  in  addition  to  passing  the 
facihty  licensee's  requalification 
examinations,  as  a  condition  of  license 
renewal. 

The  "Scope"  of  part  55. 10  CFR  55.2. 
would  be  revised  to  include  facility 
licensees.  This  is  an  addition  to  the 
regulation.  It  eliminates  currently 
existing  ambiguities  between  the 
regulations  of  parts  50  and  55.  Part  50. 
in  $  50.54(i)  through  (m).  ah-eady 
imposes  part  55  requirements  on  facility 
licensees,  and  part  55  already  specifies 
requirements  for  facihty  licensees. 

The  Commission  believes  that 
licensed  operators  are  one  of  the  main 
components  and  possibly  the  most 
critical  component  of  continued  safe 
reactor  operation,  especially  with 
respect  to  mitigating  the  consequences 
of  emergency  conditions.  Two-thirds  of 
the  requahfication  programs  that  have 
been  evaluated  as  "unsatisfactory"  had 
significant  problems  in  the  quality  or 
implementation  of  the  plant's 
emergency  operating  procedures  (EOPs). 
hi  some  of  these  cases,  the  facihty 
licensees  did  not  train  their  operators  on 
challenging  simulator  scenarios  or  did 
not  retrain  their  operators  after  the  EOPs 
were  revised.  The  Commission  believes 
that  it  could  have  identified  these 
problems  sooner  by  reviewing  facility 
requahfication  examinations  and 
operating  tests  and  inspecting  facility 
requalification  training  and  examination 
programs.  Facility  hcensees  could  have 
then  corrected  these  problems  and 
improved  overall  operator  )ob 
performance  sooner. 

This  proposed  rule  is  intended  to 
improve  operational  safety  by  providing 
the  means  to  find  and  correct 
weaknesses  in  facility  licensee 
requalification  programs  more  rapidly 
than  provided  for  under  the  current 
regulations.  The  experience  gained  fit>m 
conducting  NRC  requalification 
examinations  indicates  that  the  NRC  is 
largely  duphcating  the  efforts  of  the 
facility  hcensees.  The  NRC  could  more 
effectively  use  its  resources  to  oversee 


facility  licensee  requalification 
programs  rather  than  conducting 
individual  operator  requahfication 
examinations  for  all  licensed  operators. 
During  fiscal  year  (FY)  1991.  the  NRC 
expended  approximately  IS  full-time 
staff  equivalents  (FTE)  and  $1.8  millioo 
in  contractor  assistance  funds  (which 
equates  to  almost  10  additional  FTE).  for 
a  total  of  25  FTE.  to  conduct 
requalification  examinations.  However, 
the  staff  expects  to  conduct  about  20 
percent  fewer  requalification 
examinations  during  FY  1993  through 
FY  1997  because  the  staffs  examination 
efforts  to  date  have  greatly  reduced  the 
number  of  operators  who  require  an 
NRC  conducted  examination  for  license 
renewal  during  this  4-year  period. 
Consequently,  if  the  NRC  continues 
conducting  requalification  examinations 
for  all  hcensed  operators,  the  staff 
estimates  that  it  would  require 
approximately  20  FTE  eaai  year. 
Therefore,  implementing  the  proposed 
requalification  inspection  program 
would  save  the  equivalent  of  about  7 
FTE  (or  $1.3  million)  each  year  over 
conducting  requalification  examinations 
at  the  reduced  rata  for  the  long  term. 

Each  facility  hcensee  would  continue 
in  its  present  maimer  of  conducting  its 
licensed  operator  requalification 
program.  However,  this  proposed  rule 
would  reduce  the  burden  on  the  facility 
licensees  because  each  facihty  licensee 
would  have  its  administrative  and 
technical  staff  expend  fewer  hours  than 
are  now  needed  to  assist  in  developing 
and  conducting  the  NRC  requalification 
examinations.  Facihty  hcensees  are 
expected  to  realize  a  combined  annual 
operational  cost  savings  of 
approximately  $620K. 

in  summary,  the  proposed  rule  is 
expected  to  result  in  improved 
operational  safety  by  providing  more 
timely  identification  of  weaknesses  in 
facihty  hcensees'  requahfication 
programs.  In  addition,  the  proposed  rule 
would  also  reduce  the  lesmirces 
expended  by  both  the  NRC  and  the 
licensees.  The  Commission  has, 
therefore,  concluded  that  the  prop>osed 
rule  meets  the  requirements  of  10  CFR 
50.109,  that  there  would  be  a  substantial 
increase  in  the  overall  protection  of 
pubUc  health  and  saiiety  and  the  cost  of 
implementation  are  justified. 

Lis«  of  Subjects  10  CFR  Pari  55 

Criminal  penalty.  Manpower  training 
programs.  Nuclear  power  plants  and 
reactora.  Reporting  and  recordkeeping 
requirements. 

Text  of  Final  Reguiation 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
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Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  the  Nuclear  Waste  Policy 
Act  of  1982,  and  5  U.S.C,  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  55  as 
follows: 

PART  55-OPERATORS'  UCENSES 

1.  The  authority  citation  for  10  CFR 
part  55  continues  to  read  as  follows: 

Authority:  Sees.  107, 161. 182,  68  Stat. 
939.  948,  953.  as  amended,  sec.  234.  83  Stat. 
444.  as  amended  (42  U.S.C.  2137.  2201.  2232, 
2282):  sees.  201.  as  amended.  202,  88  Stat. 
1242.  as  amended,  1244  (42  U.S.C.  5841. 
5842). 

Sections  55.41,  55.43,  55.45,  and  55.59  also 
issued  under  sec.  306.  Pub.  L.  97-425,  96 
Stat.  2262  (42  U.S.C  10226).  Section  55.61 
also  issued  under  sees.  186. 187. 68  Stat.  955 
(42  U.S.Q  2236.  2237). 

2.  In  §  55.2,  paragraph  (c)  is  added  to 
read  as  follows: 

155^    Scope. 


(c)  Any  facility  licensee. 
155.57    [AmMKlMl] 

3.  Section  55.57  is  amended  by 
removing  paragraph  {b)(2)(iv). 

4.  In  $  55.59  the  heading  and 
introductory  text  of  paragraph  (c)  are 
revised  to  read  as  follows: 

155.59    Ftoqueliflcation. 

(c)  Requalification  program 
requirements.  A  facility  licensee  shall 
have  a  requalification  program  reviewed 
and  approved  by  the  Commission  and 
shall  submit  a  copy  of  each 
comprehensive  requalification  written 
examination  or  annual  operating  test  to 
the  appropriate  Regional  Administrator 
at  least  30  days  prior  to  conducting  such 
examination  or  test.  The  requaUfication 
program  must  meet  the  requirements  of 
paragraphs  (c)(1)  through  (7)  of  this 
section.  In  lieu  of  paragraphs  (c)(2),  (3), 
and  (4)  of  this  section,  the  Commission 
may  approve  a  program  developed  by 
using  a  systems  approach  to  training. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samael  J.  diilk. 
Secretary  of  the  Commission. 
[FR  Doc  93-11821  Filed  5-19-93;  8:45  ami 
■nuNO  cooc  nso-ti-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Dociwt  Na  27297;  Notice  No.  93-^] 

Proposed  Establishment  of  the  East 
Coast  Low  and  Amendment  to  the 
Atlantic  Low  and  South  Florida  Low 
Additional  Control  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  On  April  5, 1993,  the  FAA 
temporarily  amended  the  base  altitude 
of  the  Atlantic  Low  additional  control 
area  from  5,500  feet  MSL  to  2,000  feet 
MSL  The  amendment  reinstated  the 
base  altitude  that  existed  in  this  offshore 
airspace  area  prior  to  the  promulgation 
of  the  Offshore  Airspace 
Reconfiguration  final  rule.  This  action 
enabled  the  FAA  to  conduct  a  micro- 
review  of  the  air  traffic  control  (ATC) 
operations  conducted  within  this 
airspace  area  to  determine  the  amount 
of  controlled  airspace  necessary  to 
contain  certain  ATC  operations.  The 
review  revealed  the  need  to  amend  the 
Atlantic  Low  airspace  area.  The  FAA  is 
proposing  to  amend  the  Atlantic  Low  by 
redesignating  a  portion  of  the  airspace 
area  as  the  East  Coast  Low,  with  a  floor 
of  2,000  feet  MSL,  and  excluding  the 
East  Coast  Low  and  Federal  Airways 
from  the  Atlantic  Low.  Further,  the 
southern  boundary  of  the  Atlantic  Low 
would  be  redesignated  as  latitude 
34°00'00"  North  rather  than  the  current 
latitude  of  28°00'00"  North. 
Concurrently,  the  northern  boundary  of 
the  South  Florida  Low  would  be 
redesignated  as  latitude  34'00'00"  North 
rather  than  the  existing  latitude  of 
28''00'00"  North.  The  proposals  in  this 
NPRM  would  ensure  that  certain  ATC 
operations  are  conducted  in  controlled 
airspace. 

DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
ADDRESSES:  Comments  on  this  NPRM 
should  be  mailed  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10).  Docket  No.  27297, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
27297.  The  official  docket  may  be 
examined  in  the  Office  of  the  Chief 
Counsel,  room  915G,  weekdays,  except 
Federal  hoUdays,  between  8:30  a.m.  and 
5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  William  M.  Mosley,  ATP-230,  Air 
Traffic  Rules  Branch,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
relating  to  the  overall  regulatory 
economic,  aeronautical,  environmental, 
energy-related,  or  federalism  impacts  of 
the  proposals  contained  in  this  NPRM 
are  also  invited.  Substantive  comments 
should  be  accompanied  by  actual  and 
anticipated  cost  impact  statements,  as 
appropriate.  Comments  should  identify 
the  rejgulatory  docket  number  and  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above. 
Commenters  wishing  to  have  the  FAA 
acknowledge  receipt  of  their  comments 
on  this  NPRM  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  with  the  following  statement: 
"Comments  to  Docket  No.  27297."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter.  All  comments 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed 
amendments.  The  proposals  contained 
in  this  NPRM  may  be  changed  in  li^t 
of  comments  received.  All  comments 
received  will  be  available  for 
examination  in  the  Rules  Docket,  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
regarding  this  rulemaking  will  be  filed 
in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Achninistration,  Office 
of  Public  Affairs,  Attention:  Public 
Inouiry  Center,  APA-220,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3485.  Communications  must 
identify  the  docket  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
request  from  the  above  office  a  copy  of 
Acivisory  Circular  Number  11-2 A, 
"Notice  of  Proposed  Rulemaking 
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Distribution  System,"  which  describes 
the  application  procedure. 

Background 

The  Offshore  Airspace 
Reconfigiu-ation  hnal  rule  published 
March  2, 1993,  (58  FR  12128)  amended 
the  Federal  Aviation  Regulations  (FAR), 
in  pertinent  part,  by  designating 
additional  control  areas  as  offshore 
airspace  areas  or  en  route  domestic 
airspace  areas,  as  appropriate.  Further, 
the  offshore  airspace  areas  were  divided 
into  high  and  low  areas.  In  addition  to 
combining  and  simplifying  the  offshore 
airspace  areas,  an  effort  was  made  to 
establish  a  uniform  floor  of  5,500  feet 
MSL,  to  the  extent  practicable. 
However,  just  before  the  change  was  to 
become  effective,  it  was  discovered  that 
not  every  specific  air  traffic  control 
operation  that  requires  controlled 
airspace  could  be  conducted  inside 
controlled  airspace  imless  the  offshore 
airspace  areas  were  amended. 
Subsequent  to  this  discovery,  the  FAA 
temporarily  amended  the  Offshore 
Airspace  Reconfiguration  final  rule  (58 
FR  17494)  by  reducing  the  floor  of  the 
Atlantic  Low  and  Pacific  Low  offshore 
airspace  areas  back  to  the  floors 
previously  specified  for  the  Brunswick, 
North  Atlantic,  Bamegat,  NJ,  Newport, 
OR,  San  Francisco,  CA,  and  Santa 
Barbara,  CA  additional  control  areas. 
This  action  enabled  the  FAA  to  conduct 
a  micro-review  of  the  air  traffic  control 
operations  conducted  within  these 
airspace  areas.  The  initial  review 
completed  in  conjunction  with  the 
Offshore  Airspace  Reconfiguration 
NPRM  (57  FR  42810;  September  16, 
1992)  was  macro  in  nature  and 
conducted  from  primarily  a 
transoceanic  and  enroute  perspective. 
The  micro-review  was  completed  on 
April  22, 1993,  and  revealed  that  not 
every  instrument  procedure  or  air  traffic 
practice  and  operation  on  the  east  coast 
could  be  contained  in  controlled 
airspace  without  further  amendment. 
For  example,  the  sequencing  of  arrivals 
and  departures  within  the  New  York 
and  Boston  metropolexes  and  providing 
IFR  services  to  military  aircraft 
transiting  to/from  coastal  bases  and  the 
warning  areas  required  the  amount  of 
controlled  airspace  previously 
designated.  Consequently,  raising  the 
floor  of  the  Atlantic  Low  to  5,500  feet 
MSL  would  have  a  significant  adverse 
impact  on  traffic  flow  on  the  east  coast. 
The  micro-review  of  the  west  coast 
validated  that  the  floor  of  the  Pacific 
Low  could  be  raised  to  5,500  feet  MSL 
as  originally  determined  in  the  Offshore 
Airspace  Reconfiguration  Final  Rule. 
The  removal  of  the  temporary 
amendment  to  the  Pacific  Low  is  the 


subject  of  a  separate  FAA  rulemaking 
document. 

The  Proposal 

The  FAA  proposes  to  revise  the 
Atlantic  Low  by  redesignating  a  portion 
of  the  airspace  area  as  the  East  Coast 
Low  with  a  floor  of  2.000  feet  MSL.  The 
southwest  comer  of  the  East  Coast  Low 
would  begin  12  miles  from  the  coast  of 
the  United  States  approximately  abeam 
Atlantic  City,  NJ  and  proceed  northward 
12  miles  from  and  parallel  to  the  U.S. 
shoreUne  to  approximately  abeam 
Portland,  Maine.  At  its  widest  point  in 
the  southeast,  the  area  would  be  about 
70  miles  east  of  New  Jersey  and  50  miles 
south  of  Long  Island,  NY.  In  the  area 
between  eastern  Long  Island,  NY  and 
Nantucket,  MA  the  southern  boundary 
is  approximately  10  miles  at  the  widest 
point.  A  small  segment  approximately 
five  miles  wide  has  been  added  between 
Nantucket  and  Chatam.  MA  to 
accommodate  instrument  arrivals  into 
Nantucket.  The  eastern  boundary  off  the 
coasts  of  Massachusetts,  New 
Hampshire,  and  Maine  is  generally  a 
north/south  line  25  miles  east  of  Boston, 
MA.  The  FAA  is  also  proposing  to  move 
the  nortliem  boundary  of  the  South 
Florida  Low  from  latitude  28''00'00" 
North  to  latitude  34='00'00"  which  has 
the  effect  of  moving  the  southern 
boundary  of  the  Atlantic  Low  north. 
This  proposal  would  also  exclude 
Federal  airways  from  the  Atlantic  Low 
and  South  Florida  Low.  The  East  Coast 
Low  would  become  Class  E  airspace 
effective  September  16, 1993.  The 
Atlantic  Low  and  South  Florida  Low 
additional  control  areas  were  published 
in  FAA  Order  7400.7a— Supplement 
dated  February  24, 1993.  and  effective 
April  1, 1993.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  additional 
control  areas  listed  in  this  document 
would  be  pubHshed  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

The  following  proposed  amendments 
ore  to  part  71  currently  in  effect: 

PART  71— {AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  US  Q  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.7A — 
Supplement  dated  February  24. 1993. 
and  effective  April  1.  1993,  is  amended 
as  follows: 

Section  71.163    Designation  of  Additicna] 
Control  Areas 


Atlantic  Low  (Revised) 

That  airspace  extending  upward  from 
5,500  feet  MSL  bounded  un  the  east  by  the 
Moncton  FIR  and  the  New  York  Oceanic 
CTA/FIR.  on  the  south  by  let.  34"00'00"N., 
on  the  west  and  north  by  a  line  12  miles  from 
and  parallel  to  the  U.S.  shoreline,  excluding 
Federal  airways  and  the  East  Coast  Low 
ofTshore  airspace  area. 

East  Coast  Low  (New) 

That  airspace  extending  upward  from 
2,000  feet  MSL  bounded  on  the  west  and 
north  by  a  line  12  miles  frum  and  parallel  to 
the  U.S.  shoreline  and  on  the  south  and  east 
by  a  line  beginning  at  lat.  39''25'46"N.,  long. 
74°02'34"W.;  to  lat.  39°02'05"N.,  long. 
73''39'30"W.;  to  lat.  40'04'20"N.,  long. 
72*30'00"W.;  to  lat.  40°34'14"N..  long. 
72°30'00"\V.;  and  that  airspace  north  of  a  line 
beginning  at  lat.  40°40'59"N.,  long. 
72''17'22"\V.  thence  along  the  northern 
boundary  of  warning  areas  W-106  and  W- 
105  to  lat.  4r06'52"N.,  long.  70'22'51"W.; 
and  that  airspace  west  of  a  line  beginning  at 
lat.  41''16'00"N.,  long.  69''41'15"W.;  to  lat. 
41''43'00"N..  long.  69'39'30"W.:  and  that 
airspace  west  and  north  of  a  line  beginning 
at  lat.  42"'15'31'TJ.,  long.  70'W0O"W.;  to  lat. 
43''17'00'T^.,  long.  70»00'00'^.;  to  lat. 
43°33'56'>I.,  long.  69''29'12'' W. 

South  Florida  Low  [Revised] 

That  airspace  extending  upward  from 
2,700  feet  MSL  bounded  on  the  west  by  the 
Houston  Oceanic  CTA/FIR;  bounded  on  the 
north  from  west  to  east  by  the  Jacksonville 
Air  Route  Traffic  Control  Center  boundary,  a 
line  12  miles  from  and  parallel  to  the  U.S. 
shoreline,  lat.  34 'WOO"  N..  the  New  Yo^k 
Oceanic  CTAypIR  and  the  San  Juan  Oceanic 
CTA/FIR;  bounded  on  the  south  from  cast  to 
west  by  the  Santa  Domingo  FIR,  the  Po^-.^u- 
Prince  CTA/FIR  and  the  Havana  CTA/FIR. 
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The  following  propoaed  ameadiiMnU 
are  to  part  71in  effect  as  of  September 
16. 1993: 

PART71— {AMENOEDJ 

t.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  tpp.  t348(»),  13S^a). 
1510;  E.O.  108S4.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  t06(g);  14  CFR 
11.69. 


§71.1    (/ 

2.  The  incorporaUon  by  reference  in 
14  cm  71.1  of  Federal  AviaUon 
Administration  Order  7406.9 — 
Supplement  dated  February  24. 1993, 
and  effective  September  16, 1993,  is 
amended  as  follows: 

Section  71.Tt(e}    Offshore  A  irspace  Anas 


Atlantic  Low  [Sevised] 

That  airspace  extending  upward  bom 
5.500  feet  MSL  bounded  ob  the  east  by  the 
Moncton  FIR  and  the  New  York  Oceanic 
CTA/nR.  on  the  south  by  lat.  34''0O'0O"  N.. 
on  the  west  and  north  by  a  line  12  miles  torn 
and  parallel  to  the  U.S.  shoretine,  exchidiag 
Federal  airways  and  the  East  Coast  Low 
offshore  airspace  area. 

East  Coast  Low  [New] 

That  airspace  extending  upward  from 
2.000  feet  MSL  bounded  on  the  west  and 
north  by  a  line  12  miles  from  and  parallel  to 
the  U.S.  shoreline  and  on  the  south  and  east 
by  a  line  beginuing  at  lat.  39°25'46"N.,  long. 
74''02'34"W.;  to  lat  39°02'05"N..  long. 
73*39'30"W.;  to  lat.  40''04'20"N.,long. 
72"'3O'0O"W.;  to  lat.  40°34'14'T>1.,  long. 
72''30'00'W.;  and  that  airspace  north  of  a  line 
beginning  at  lat.  40°40'5d'TNl.,  long. 
72°17'22"W.  thence  along  the  northern 
botmdary  of  warning  areas  W-106  and  W- 
105  to  lat.  4f06'5r'N..  long7fr"22'51"W.; 
and  that  airspace  west  of  a  line  beginning  at 
lat.  4lM6TXrN.,  long.  69''4tl5"W.;  to  lat. 
4r43'00T^..  long.  69''39'30'TV.;  and  that 
airspace  wast  and  north  of  a  line  beginning 
at  lat.  42°15'31"N.,  long.  70''0Q'00"W.;  to  lat. 
43''17'0O"N..  kwg.  70"00'00"W.;  to  lat. 
43°33'56'^.,  kiB^  69''29'12"W. 

South  Florida  Low  [Revised] 

That  airspace  extending  upward  from 
2.700  feet  MSL  bounded  on  the  west  by  the 
Houston  Oceanic  CTA/FIR;  bounded  on  the 
north  from  west  to  east  by  the  Jacksonville 
Air  Route  Traffic  Control  Center  boundary,  a 
line  12  miles  from  and  parallel  to  the  U.S. 
shoreline,  lat.  34'OOlX)"  N..  the  New  York 
Oceanic  CTA/FIR  and  the  San  Juan  Oceanic 
CTA/FIR;  bounded  on  the  south  from  east  to 
west  by  the  Santa  Domingo  FIR.  the  Port-Au- 
Prince  CTA/FIK  and  the  Havana  CTA/FIK. 


Issued  in  Washington.  DC.  on  May  14. 
1993. 
Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aemtxauticai 
Information  Dprisian. 

(FRDdt  93-11893  Filed  S-T4-93;  3:21  pm) 
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Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Toils:  Proposed  Revision 

AGBtCV:  Saint  Lawrence  Seaway 
Derriopment  Corporation,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMtlARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seeway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  or  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corportrtion 
and  the  Authority.  The  Authority  is 
proposing  to  the  Corporation  that  the 
Tariff  be  amended  to  provide  a  separate 
commodity  entry  for  coal  for  the  1993 
season,  which  is  now  included  under 
the  bulk  rate  entry.  The  toll  for  coal 
would  be  lowered  to  65  cents  per  metric 
ton  for  the  Montreal  to  or  from  Lake 
Ontario  section  of  the  Seaway.  The 
Corporation  and  the  Authority  are 
proposing  this  as  a  first  step  in 
developing  a  market  oriented  toll 
structure  to  attract  commodities  with 
the  greatest  potential  for  growth.  The 
Authority  also  is  proposing  to  the 
Corporation  that  the  business  incentive 
toll  for  passenger  vessels  discontinue. 
Experience  has  shown  that  this 
incentive  toll  has  caused  an  undesirable 
competitive  imbelmce  among  passenger 
vessel  concerns  using  the  Seaway. 
DATES:  Any  party  wishing  to  present 
views  or  data  on  the  proposed  revision 
may  file  comments  with  the  Corporation 
on  or  before  June  21. 1993. 
ADDRESSES:  Send  comments  to  Marc  C 
Owen.  Chief  Counsel,  Saint  Lawrence 
Seaway  Development  Corporation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen.  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  (202J  366-0991. 
SUPPLEMENTARY  INFORMATION:  It  is 
proposed  to  amend  paragraph  (b)(5)  of 
§  402.3  by  adding  deleting  "coal"  from 
the  Ust  of  ores  and  minerals  included 
within  the  definition  of  "bulk  cargp" 


and  adding  the  phrase,  "but  excluding 
coal"  to  that  list  In  addition,  it  is 
proposed  to  amend  §  402.8(a)(2)  to  add 
"coal"  as  a  separate  entry  with  a  1993 
toll  of  65  cents  per  metric  ton  for  the 
Montreal  to  or  from  Lake  Ontario 
section  of  the  Seaway  and  a  1993  toll  of 
55  cents  per  metric  ton  for  the  Lake 
Ontario  to  or  from  Lake  Erie  (Welland 
Canal)  section.  The  latter  remains  at  the 
same  rate  as  that  for  bulk  cargo.  The 
Corporation  and  the  Authority  .are 
proposing  this  as  a  first  step  in 
developing  a  market  oriented  toll 
structure  to  attract  commodities  with 
the  greatest  potential  for  growth.  It  is 
hoped  that  the  toll  reduction  will 
encourage  new  trade,  such  as  the 
movement  of  low-sulfur  coal  from  the 
Powder  River  Basin  of  Montana.  It  also 
is  proposed  that  §402.9  be  amended  to 
remove  paragraphs  (f)  through  (i),  the 
business  incentive  toll  ftjr  passenger 
vessels.  These  provisions  presently 
provide  a  new  business  incentive  toll 
for  any  passenger  vessel  that  did  not 
move  through  a  Seaway  lock  during  the 
1988  and  1989  navigation  seasons  or  the 
three  navigation  seasons  immediately 
preceding  the  season  in  which  a  new 
business  refund  is  submitted.  Under  this 
program,  a  qualifying  passenger  vessel 
receives  a  25%  discount  of  the 
passenger  per  lock  charge  each  transit  it 
carries  20  passengers  or  more  and  a  50% 
discount  for  each  transit  it  carries  20  or 
more  passengers.  Experience  has  shown 
that  this  incentive  toll  has  caused  an 
undesirable  competitive  imbalance 
among  passenger  vessel  concerns  using 
the  Seaway. 

Regulatory  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States,  and  therefore,  Executive  Order 
12291  does  not  apply.  This  proposed 
regulation  has  also  been  evaluated 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  proposed  regulation 
is  not  considered  significant  under 
those  procedures  and  its  economic 
impact  is  expected  to  be  so  minimal  that 
a  full  economic  evaluation  is  not 
warranted. 

Regulatory  Flexibility  Act 
Determmation 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulatioa,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  St.  Lawrence  Seaway  Tariff 
of  Tolls  relates  to  the  activities  of 
commercial  users  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
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operators.  Therefore,  any  resulting  costs 
will  be  borne  mostly  by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321,  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  aff'ecting  the 
quality  of  human  environment. 

Federalism 

The  Corporation  has  analyzed  this 
{proposal  imder  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels,  Waterways. 

PART  402— {AMENDED] 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  part  402 — Tariff  of 
Tolls  (33  CFR  part  402)  as  follows: 

1.  The  authority  citation  for  33  CFR 
part  402  continues  to  read  as  follows: 

Authority:  68  Stat.  93,  33  U.S.Q  981-990. 

2.  Section  402.3  would  be  amended 
by  revising  paragraph  (b)(5)  to  read  as 
follows: 


1402.3    Interpretation. 


(b) 


(5)  Ores  and  minerals  (crude, 
screened,  sized  or  concentrated,  but  not 
otherwise  processed)  loose  or  in  sacks, 
including  alumina,  bauxite,  gravel, 
phosphate  rock,  sand,  stone  and 
sulphur,  but  excluding  coal; 

3.  Section  402.8  would  be  amended 
by  adding  a  new  line  at  the  end  of  the 
table  in  paragraph  (a)(2)  as  follows: 

S  402.8    Schedule  of  toll*. 


Tolls 


Montreal  to  or  from  Lake  Ontario 


1991 


1992 


1993 


Lake  Ontario  to  or  from  Lake  Erie 


1991 


1992 


1993 


(a)- 


(2)  *  •  • 
—Coal 


0.65 


0.55 


4.  Section  402.9  would  be  amended 
by  removing  paragraphs  (f)  through  (i). 

S  402.9    [Amended] 

Issued  at  Washington,  DC  on  May  12, 1993. 
Saint  Lawrence  Seaway  Development 
Corporation. 
iMarc  C.  Owen, 
ChiefCounsel. 

[FR  Doc.  93-11904  Filed  5-19-93;  8:45  am] 
BILUNG  CODE  4»10-«t-M 

DEPARTMEffT  OF  EDUCATION 

34  CFR  Part  636 
RIN  1840-AB64 

UrtMn  Community  Service  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes 
regulations  for  the  Urban  Conununity 
Service  Program.  The  Urban  Community 
Service  Program  provides  grants  to 
urban  academic  institutions  to  work 
with  private  and  dvic  organizations  to 
devise  and  implement  solutions  to 
pressing  and  severe  problems  in  their 
urban  communities. 

These  regulations  are  needed  to 
implement  the  provisions  of  the 
recently  enacted  Higher  Education 
Amendments  of  1992  (1992 
Amendments).  The  proposed 
regulations  incorporate  statutory 


requirements  and  provide  rules  for 

applying  for  and  spending  Federal 

funds  under  this  program. 

DATES:  Comments  must  be  received  on 

or  before  June  21, 1993. 

ADDRESSES:  All  comments  concerning 

these  proposed  regulations  should  be 

addressed  to  Patricia  W.  Gore.  U.S. 

Department  of  Education,  400  Maryland 

Avenue,  SW.,  room  3022,  ROB-3, 

Washington,  D.C.  20202-5251. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  OfHce  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Gore.  Telephone:  (202)  708- 
7389.  Individuals  who  are  hearing 
impaired  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 
SUPPl£MENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
the  Urban  Community  Service  Program, 
which  is  authorized  by  title  XI,  part  A 
of  the  Higher  Education  Act  of  1965 
(HEA),  as  amended  by  the  Higher 
Education  Amendments  of  1992  (Pub.  L. 
102-325),  enacted  July  23, 1992. 

The  Urban  Community  Service 
Program  is  an  important  part  of 
implementing  the  National  Education 
Goals.  Specifically,  the  program 
addresses  Goal  5— 4hat  every  adult 
American  will  be  literate  and  will 


possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  furthers  the  objectives  of  Goal 
5  by  affording  students  in  urban 
universities  an  opportunity  to  learn 
more  about  the  problems  in  their 
communities  and  to  participate  in 
developing  solutions  to  these  problems. 

Summary  of  Major  Provisions 

The  following  is  a  summary  of  the 
major  regulatory  provisions  for  the 
Urban  Community  Service  Program.  The 
summary  distinguishes  between  those 
regulatory  provisions  that  incorporate 
statutory  requirements  and  other 
regulatory  provisions  that  (1)  contain 
interpretations  of  statutory  text;  and  (2) 
provide  standards  and  procedures  for 
the  program  that  are  not  stated  in  the 
statutory  text.  Commenters  are 
requested  to  direct  their  comments  to 
the  latter  two  categories. 

Section  636. 1    What  Is  the  Urban 
Community  Service  Program? 

Section  1102(a)  of  the  HEA  provides 
that  the  Urban  Community  Service 
Program  awards  grants  to  urban 
academic  institutions  to  work  with 
private  and  civic  organizations  to  devise 
and  implement  solutions  to  pressing 
and  severe  problems  in  their 
communities.  The  Secretary 
incorporates  this  provision  into  §  636.1 
of  the  program  regulations. 
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Section  636.2    Who  Is  Eli^tie  for  a 
Grant? 

Section  1108(2)  of  the  HEA  ptovida* 
that  eligible  institutions  under  the 
program  inchid©  (1)  a  nonprofit 
nranicipo}  tmiversity  establisherf  by  the 
gowming  body  of  th»  city  in  which  it 
is  located  and  operating  as  of  July  23, 
1992;  and  (2)  m  institution  of  higher 
education  or  a  consortium  of 
institutions  with  at  least  one  member 
that  satisfies  all  of  the  following  six 
requirements.  The  institution  must  (Ij 
be  located  in  an  urban  area;  (2]  draw  a 
substantfat  portion  of  its  endergraduate 
students  from  the  urban  area  in  which 
the  institution  is  located  or  from 
contiguous  areas;  (3)  carry  out  programs 
to  make  postsecondary  educational 
opportunities  more  accessible  to 
residents  of  the  urban  area  or 
contiguous  areas;  (4)  have  the  present 
capacity  \o  provide  resources  responsive 
to  the  needs  and  priorities  of  the  urban 
area  and  contiguous  areas;  (5)  ctlbr  a 
range  of  professional,  technical,  or 
graduate  programs  suffrcient  to  sustain 
the  institution's  capacity  to  provide 
resources;  and  (6)  have  demonstrated 
and  sustained  a  sense  of  responsibility 
to  the  urban  area  and  contiguous  areas 
and  the  people  in  those  areas.  The 
Secretary  incorporates  these  eUgibihty 
requirements  into  §  636.2  of  the  pro-am 
regulations. 

Section  636.  J    What  Activities  May  the 
Secretary  Support? 

Section  1104of  the  HEA  provide*  that 
the  Secretary  awards  graais  for  the 
following  activities:  (1)  Planning;  (2) 
applied  research;  (3)  trainmg;  (4) 
resource  exchanges  or  technology 
transfers;  (5)  delivery  of  services;  or  (6) 
other  activities  to  design  and  implement 
pro-ams  to  assist  urban  communities  to 
meet  and  address  theii  pressing  and 
severe  problems.  These  ptoblems  may 
include  such  concerns  as  the  following: 
(1)  Work  fofcs  preparation;  (2)  urban 
poverty  and  the  alleviation  of  poverty; 
(3)  health  can,  including  delivery  and 
access;  (4)  undecperforming  school 
systems  and  students:  (5)  problems 
faced  by  the  elderly  and  individuals 
with  disabilities  in  urban  settings;  (6) 
problems  faced  by  families  and 
children;  (7)  campus  and  community 
criioe  pteventiaa,  including  enhanced 
seciirity  and  safety  awaceness  measures 
as  well  as  coordinated  programs 
addressing  tha  root  causes  ol  crime;  C&> 
urban  housing:  l9)  urban  infrastructure; 
(10)  economic  development;  (11)  urbcm 
environmental  concerns;  (12)  other 
problem  areas  that  participants  of  the 
planning  consortium  agree  are  of  higb 
priority  in  the  itrban  area  in  which  their 


institutions  are  located;  (13)  praUaoas 
faced  by  individuals  with  disabilities 
regarding  accessibility  to  institutions  of 
higher  education  and  other  pnblic  and 
private  community  facilities;  and  (14) 
the  lessening  of  existing  attitudinal 
barriers  that  prevent  full  iztchisioo  of 
individuals  with  disabilities  within 
their  community.  The  Secretary  may 
support  other  activities  addressing  other 
concerns  as  long  as  these  concerns 
further  the  general  purposes  of  the   > 
program.  The  Secretary  incorporates 
these  provisions  into  §636.3  of  the 
program  regulations. 

Section  636.4    What  Is  the  Duration  of 
an  Urban  Community  Service  Program 
Gmnt? 

Section  1106(a)  of  the  HEA  provides 
that  the  duration  of  an  Urban 
Community  Service  Program  grant  is  a 
maximum  of  Sve  annual  budget  periods. 
The  Secretary  incorporates  this 
provision  into  $636.4  of  the  program 
regulations. 

Section  636.5  What  Are  the  Matching 
Contribution  and  Planning  Consortium 
Requirements? 

Section  1106(c)  of  the  HEA  requires 
that  the  applicant  and  the  local 
governments  associated  with  the 
application  contribute  to  the  conduct  of 
the  project  supported  by  the  giant  an 
amount,  in  cash  or  in-kind,  from  non- 
Federal  funds  equal  to  at  least  one- 
fourth  of  the  amount  of  the  grant. 

Section  lia3(a)(2){B)  of  the  HEA 
requires  an  applicant  to  develop  and 
include  in  its  application  a  plan  that  is 
agreed  to  by  members  of  a  planning 
ccmsortium.  A  "planning  consortium"  is 
defined  in  §  636.7(b)  of  the  proposed 
regulations  to  inchide,  in  addition  to  the 
eligibie  institutions,  one  or  more  of  the 
following  five  witities:  (1)  a  community 
college;  (2)  an  urban  school  system;  (3) 
a  local  govemmfflst;  (4)  a  business  or 
other  employer,  or  (5)  a  nonprofit 
institution.  The  Secretary  incorporates 
these  requirements  into  §  636.5  of  the 
program  legulatians. 

Secfjon  636. 7    What  Defmitions  Apply? 

SecUon  1108(1)  of  the  HEA  defines 
"urban  area"  to  include,  among  other 
things,  any  metropolitan  statistical  area 
having  a  population  of  not  less  than 
350,00Q,  or  two  contiguous  metropolitan 
statistical  areas  having  a  population  of 
not  less  than  350.000.  The  Secretary 
proposes  to  replace  the  statutory  term 
"metropolitan  statistical  area"  with 
"metropolitan  area."  The  new 
metropolitan  statistical  area  category 
published  by  the  Office  of  Ndanagement 
and  Budget  (OMB)  excludes  cities  with 
a  population  over  1  million.  The 


Secretary  believes  that  dtias  with  a 
population  over  1  million  should  be 
included  in  this  program.  The  Secretary 
beUevef  the  proper  0MB  category 
should  be  "metropolitan  area"  which 
includes  cities  with  a  population  of  over 
1  million. 

Section  636. 10    What  Must  an 
Applicatioa  Include? 

Section  1103{a)  of  the  HEA  provides 
that  an  applicant  shall  submit  an 
application  that  includes  (1)  a 
description  of  the  activities  for  which 
the  grant  is  sought  and  (2)  the  plan 
agreed  to  by  each  of  the  members  of  e 
planning  consortium.  The  application 
must  also  coirtain  an  assurance  that  the 
applicant  and  the  local  governments 
associated  with  the  application  will 
make  the  required  matching 
requirement.  The  Secretary  incorporates 
these  provisions  into  §  636.10  of  the 
program  regulations. 

Section  636. 11    How  Does  an  Applicant 
Request  a  Waiver  of  the  Planning 
Consortium  Requirement? 

Section  1103(a)(3)  of  the  HEA  permits 
the  Secretary  to  waive  the  planning 
consortium  requirement.  The  Secretary 
has  determined,  however,  that  he  will 
consider  waiving  the  requirement  only 
if  the  applicant  requests  a  waiver  and 
provides  in  its  application  (1)  the 
reasons  why  the  applicant  seeks  the 
waiver  and  (2)  a  detailed,  integrated, 
and  coordinated  plan  to  work  with 
private  and  civic  organizations  to  meet 
the  pressing  and  severe  problems  of  the 
urban  community. 

The  Secretary  also  has  determined 
that  he  will  grant  the  requested  waiver 
only  if  he  finds  that  (1>  Uie  applicant 
has  adopted  an  integrated  and 
coordinated  plan  to  meet  the  purposes 
of  the  Urban  Community  Service 
Program  and  (2)  a  planning  consortium 
would  not  sobstantially  improve  the 
applicant's  proposed  project.  The 
Secretary  incoqwrates  the  above  into 
§636.11  of  the  program  regulations. 

Section  S36.22    What  Additional 
Factors  Does  the  Secretary  Consider  in 
Avfordiag  a  Grant? 

Section  1106(b)  provides  that  in 
awarding  grants  the  Secretary  shall 
consider  the  equitable  geographic 
distribution  of  grants.  Also,  no 
institution,  individually  or  as  a 
participant  in  a  consoftiun  of  such 
institutions,  may  receive  an  Urban 
Community  Service  Pto^am  grant  for 
more  than  five  years.  The  Secretary 
incorporates  these  provisions  into 
§636.22  of  the  program  regulations. 
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Section  636  J3    What  Priorities  Does 
the  Secretary  Establish? 

Section  1103(b)  of  the  HEA  provides 
that  priority  will  be  given  to 
applications  proposing  joint  projects 
supported  by  other  local.  State,  and 
Federal  programs.  The  Secretary 
incorporates  this  provision  into  §  636.23 
of  the  program  regulations.  For  a 
discussion  of  how  the  Secretary 
administers  priorities,  commenters  are 
directed  to  34  CFK  75.105(c). 

Section  636.30    How  Does  the  Secretary 
Designate  Urban  Grant  Institutions? 

Section  1107  of  the  HEA  requires  the 
Secretary  to  identify  and  designate  the 
institutions  eligible  to  participate  in  the 
program  as  urban  grant  institutions  and 
publish  a  list  of  u^>an  grant  institutions 
in  the  Federal  Register.  The  Secretary 
incorporates  this  provision  into  §  636.30 
|of  the  program  regulations. 

An  institution  that  wishes  to  apply  for 
a  grant  would  be  required  to 
demonstrate  that  it  quahfies  as  an  urban 
grant  institution.  This  burden  would 
require  the  institution  to  demonstrate 
that  it  is  eligible  under  section  1108(2) 
af  the  Act. 

The  Secretary  proposes  to  publish  a 
dosing  notice,  which  would  include  a 
ist  of  all  urban  areas,  inviting 
nstitutions  to  apply  to  be  designated  an 
^rban  grant  institution.  After  the 
publication  of  the  closing  notice,  the 
Secretary  would  mail  a  pre-application 
to  all  4-year  public  and  private  non- 
profit institutions  requesting  th.at  any 
institution  that  seeks  designation  as  an 
eligible  urban  grant  institution 
demonstrate  that  it  is  eligible  under 
section  1108(2)  of  the  Act. 

Following  the  first  year  of  funding, 
the  Secretary  would  not  continue  to 
publish  a  new  closing  notice.  The 
Secretary  would,  however,  continue  to 
accept  pre-applications.  The  Secretary 
believes  that  there  would  not  be  enough 
applications  following  the  first  year  of 
funding  to  warrant  a  new  closing  notice. 

After  the  deadline  for  the  closing 
notice,  the  Secretary  would  evaluate 
9ach  pre-application  and  designate 
those  institutions  that  satisfy  section 
1108(2)  of  the  Act  as  urban  grant 
institutions.  These  institutions  would 
then  receive  an  application  to  apply  for 
funding. 

The  Secretary  would  not  re-review  a 
designation  of  an  institution  as  an  urban 
grant  institution.  The  institution  would 
be  required  to  provide  an  assurance  in 
the  apphcation  for  funding  that  it 
continues  to  meet  the  criteria  in  section 
1108(2)  of  the  Act  each  time  it  submits 
a  new  application  for  funding. 


Section  636.31    How  Does  the  Secretary 
Establish  a  Network  of  Urban  Grant 
Institutions? 

Section  1107  of  the  HEA  requires  the 
Secretary  to  establish  a  network 
consisting  of  eligible  urban  grant 
institutions  for  the  purpose  of 
disseminating  the  results  of  Individual 
projects  to  the  network.  The  network  of 
urban  grant  institutions  would  be 
established  through  publication  of  the 
list  of  urban  grant  institutions  in  the 
Federal  Register.  The  Secretary 
incorporates  this  provision  into  §  636.31 
of  the  program  regulations. 

The  institutions  listed  in  the  network 
would  receive  the  results  of  individual 
projects  funded  under  the  progi^m  or 
contributed  and  disseminated  by 
members  of  the  funded  planning 
consortium.  Initial  materials 
contemplated  for  dissemination  inchide: 
(1)  A  description  booklet  containing 
project  abstracts,  contact  information 
regarding  each  project,  and  survey 
tables  and  charts  on  the  characteristics 
of  funded  grant  projects;  and  (2)  the 
network  mailing  list.  The  Secretary 
would  not  distribute  the  findings  of 
projects  that  are  not  funded  under  this 
program. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classi^ed  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifles  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  institutions  of  higher  education 
receiving  Federal  funds  under  this 
program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  institutions  affected 
because  the  regulations  would  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  accounting  for  expenditures 
of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  636.10,  636.11,  and  636.21 
contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  (44  U.S.C  3504(h)) 


Institutions  of  higher  education  are 
eligible  to  apply  for  grants  iindar  then 
regulations.  The  Department  needs  and 
uses  the  information  to  make  grants. 
Annual  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  80  hours  per  response  for  200 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel ).  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federaUsm  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3022,  ROB-3.  7th  and  D  Streets,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  £)epartment  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  might  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  {>articularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  doomient  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
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any  other  agency  or  authority  of  the 
United  States. 

List  of  Subject*  in  34  CFR  Part  636 

College  and  universities,  Grant 
program — education,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  14, 1993. 
Ridiard  W.  Riley, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.252 — Urban  Community  Service 
Program) 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
adding  a  new  part  636  to  read  as 
follows: 

PART  636-4JRBAN  COMMUNriY 
SERVICE  PROGRAM 

Subpart  A— G«n«ral 

Sec. 

636.1  What  is  the  Urban  Community 
Service  Program? 

636.2  Who  is  eligible  for  a  grant? 

636.3  What  activities  may  the  Secretary 
support? 

636.4  What  is  the  duration  of  an  Urban 
Community  Service  Program  grant? 

636.5  What  are  the  matching  contribution 
and  planning  consortium  requirements? 

636.6  What  regulations  apply? 

636.7  What  definitions  apply? 

Subpart  B— How  Dom  On«  Apply  for  an 
Award? 

636.10  What  must  an  application  include? 

636.11  How  does  an  applicant  request  a 
waiver  of  the  planning  consortium 
requirement? 

Subpart  C— flow  Doea  ttM  Sacrttary  Make 
an  Award? 

636.20  How  does  the  Secretary  evaluate  an 
application? 

636.21  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application? 

636.22  What  additional  factors  does  the 
Secretary  consider? 

636.23  What  priorities  does  the  Secretary 
establish? 

Subpart  D— How  Doaa  ttM  Sacratary 
Desigrtata  Urt>an  Grant  InatHutiona  and 
EsUbtiah  an  Urban  Grant  Inatitutiona 
Natwork? 

636.30  How  does  the  Secretary  designate 
urban  grant  institutions? 

636.31  How  does  the  Secretary  establish  a 
network  for  urban  grant  institutions? 

Authority:  20  U.S.C  1136-1136h,  unless 
otherwise  noted. 

Subpart  A— General 

$636.1    Wturt  \»  ttia  Urban  Community 
Sarvioa  Program? 

The  Urban  Community  Service 
Program  provides  grants  to  urban 
academic  institutions  to  work  with 
private  and  dvic  organizations  to  devise 
and  implement  solutions  to  pressing 


and  severe  problems  in  their  urban 
communities. 

(Authority:  20  U.S.C.  1136. 1136a) 

1636.2  Who  la  aliglbla  for  a  grant? 

The  following  institutions  are  eligible 
for  grants  under  the  Urban  Community 
Service  Program: 

(a)  A  nonprofit  municipal  university, 
established  oy  the  governing  body  of  the 
city  in  which  it  is  located  and  operating 
asofJuly23, 1992. 

(b)  An  institution  of  higher  education 
or  a  consortitun  of  institutions  with  at 
least  one  member  that  satisfies  all  of  the 
following  requirements: 

(1)  Is  located  in  an  urban  area. 

(2)  Draws  a  substantial  portion  of  its 
undergraduate  students  from  the  urban 
area  in  which  it  is  located  or  from 
contiguous  areas. 

(3)  Carries  out  programs  to  make 
postsecondary  educational 
opportunities  more  accessible  to 
residents  of  the  urban  area  or 
contiguous  areas. 

(4)  Has  the  present  capacity  to 
provide  resources  responsive  to  the 
needs  and  priorities  of  the  urban  area 
and  contiguous  areas. 

(5)  Offers  a  range  of  professional, 
technical,  or  graduate  programs 
sufficient  to  sustain  the  capacity  of  the 
institution  to  provide  these  resources. 

(6)  Has  demonstrated  and  sustained  a 
sense  of  resi>onsibility  to  the  urban  area 
and  contiguous  areas  and  the  people  in 
those  areas. 

(Authority:  20  U.S.C  1136g) 

1636.3  What  activltiaa  may  tha  Secretary 
support? 

(a)  The  Secretary  awards  grants  under 
this  program  for  the  following  activities: 

(1 J  Planning. 

(2)  Appliedresearch. 

(3)  Training. 

(4)  Resource  exchanges  or  technology 
transfers. 

(5)  Delivery  of  services. 

(6)  Other  activities  to  design  and 
implement  programs  to  assist  urban 
communities  to  meet  and  address  their 
pressing  and  severe  problems. 

(b)  Examples  of  pressing  and  severe 
urban  problems  that  applications  may 
address  include  concerns  such  as  the 
following: 

(1)  Work  force  preparation. 

(2)  Urban  poverty  and  the  alleviation 
of  poverty. 

(3)  Health  care,  including  delivery 
and  access. 

(4)  Underperforming  school  systems 
and  students. 

(5)  Problems  faced  by  the  elderly  and 
individuals  with  disabilities  in  urban 
settings. 

(6)  Problems  faced  by  families  and 
children. 


(7)  Campus  and  commimity  crime 
prevention,  including  enhanced  security 
and  safety  awareness  measures  as  well 
as  coordinated  programs  addressing  the 
root  causes  of  crime. 

(8)  Urban  housing. 

(9)  Urban  infrastructure. 

(10)  Economic  development. 

(11)  Urban  environmental  concerns. 

(12)  Other  problem  areas  that 
participants  of  the  planning  consortium 
agree  are  of  high  priority  in  the  urban 
area  in  which  their  institutions  are 
located. 

(13)  Problems  faced  by  individuals 
with  disabilities  regarding  accessibility 
to  institutions  of  higher  education  and 
other  public  and  private  community 
facilities. 

(14)  Lessening  of  existing  attitudinal 
barriers  that  prevent  full  inclusion  of 
individuals  with  disabilities  within 
their  community. 

(Authority:  20  U.S.C  1136c) 

§636.4    What  ia  the  duration  of  an  Urban 
Community  Service  Program  grant? 

The  duration  of  an  Urban  Community 
Service  Program  grant  is  a  maximum  of 
five  annual  budget  periods. 

(Authority:  20  U.S.C.  1136d) 

S  636.5    What  are  ttia  matching 
contribution  and  planning  consortium 
raquirementa? 

(a)  The  applicant  and  the  local 
governments  associated  with  its 
application  shall  contribute  to  the 
conduct  of  the  project  supported  by  the 
grant  an  amount,  in  cash  or  in-kind, 
from  non-Federal  funds  equal  to  at  least 
one-fourth  of  the  amount  of  the  grant. 

(b)  The  applicant  shall  develop  and 
include  in  its  application  a  plan  agreed 
to  by  the  members  of  a  planning 
consortium. 

(Authority:  20  U.S.C  1136b.  1136e) 

$  636.6    What  regulationa  apply? 

The  following  regulations  apply  to  the 
Urban  Community  Service  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  bistitutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administnitive  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 
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(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  In  this  Part  636. 
(Authority:  20  U.S.C.  1136, 1136a) 

S  636.7    What  definHtons  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant  EDGAR 

Application  Grant 

Award  Project 

Budget  period  Project  period 

Department  Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Consortium  of  institutions  of  higher 
education  means  two  or  more 
institutions  of  higher  education  that 
have  entered  into  a  cooperative 
arrangement  for  the  purpose  of  carrying 
out  common  objectives. 

Contiguous  areas  means  counties  or 
independent  cities  sharing  a  part  of  a 
border  with  the  metropolitan  area 
within  which  an  urban  academic 
institution  is  located. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Individuals  with  disabilities  means 
individuals  who— 

(1)  Have  physical  or  mental 
impairments  that  substantially  Umits 
one  or  more  of  the  major  life  activities: 

(2)  Have  a  record  of  physical  or 
mental  impairments;  or 

(3)  Are  regarded  as  having  physical  or 
mental  impairments. 

Institution  of  higher  education  means 
an  institution  of  higher  education  as 
defined  in  section  1201(a)  of  the  HEA. 

Local  government  means  a  city,  town, 
township,  county,  or  other  unit  of 
general  government  organized  under 
State  laws  and  given  delegated  taxing  or 
expenditure  authority  for  providing 
governmental  services  to  local 
communities. 

Metropolitan  area  means  a 
metropolitan  area  or  a  consolidated 
metropolitan  area,  as  designated  by  the 
United  States  Office  of  Management  and 
Budget. 

Nonprofit  municipal  university  means 
an  institution  of  hi^^r  education  that — 

(1)  Is  chartered  or  otherwise 
established  as  a  not-for-profit  institution 
by  the  governing  body  of  the  city  in 
which  it  is  located;  and 

(2)  Is  accredited  by  an  agency  or 
association  recognized  by  the  Secretary. 


Planning  consortium  means  the 
applicant  institution  and  one  or  more  of 
the  following: 

(1)  A  community  college. 

(2)  An  urban  school  system. 

(3)  A  local  government. 

(4)  A  business  or  other  employer. 

(5)  A  nonprofit  institution. 
Substantial  portion  of  the 

undergraduate  students  means  50 
percent  or  more  of  the  enrolled 
undergraduate  student  population. 
Urban  area  means — 

(1)  A  metropolitan  area  having  a 
population  of  not  less  than  350,000; 

(2)  Two  contiguous  metropolitan 
areas  having  a  combined  total 
population  of  not  less  than  350,000; 

(3)  In  any  State  that  does  not  have  a 
metropolitan  area  having  a  population 
of  not  less  than  350,000.  the  one  urban 
area  designated  by  the  entity  of  the  State 
having  an  agreement  under  the  HEA  to 
make  a  designation;  or 

(4)  If  a  State  entity  does  not  have  an 
agreement  under  the  HEA  to  make  a 
designation,  the  one  urban  area 
desimated  by  the  Secretary. 

Uivan  infrastructure  means  the 
underlying  mechanical  or  technological 
networks  ror  providing  goods  and 
services,  such  as  transportation  systems 
(including  mass  transit),  water  and 
sewage  svstems.  and  communication 
systems  (including 
telecommunications). 

(Authority:  20  U.S.C  1136a-1136g) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

$636.10    What  must  an  application 
Inchida? 

An  application  must  include  the 
following: 

(a)  A  description  of  the  activities  for 
which  the  grant  is  sought. 

(b)  The  plan  agreed  to  by  each  of  the 
members  of  the  planning  consortium. 

(c)  An  assurance  that  the  applicant 
and  the  local  governments  assc>ciated 
with  the  application  will  contribute  to 
the  conduct  of  the  project  si]pfK)rted  by 
the  grant  an  amount,  in  cash  or  in-kind, 
from  non-Federal  funds  equal  to  at  least 
one-fourth  of  the  amount  of  the  grant. 
(Authority:  20  U.S.C.  1136b) 

§636.11    How  does  an  applicant  raquMt  a 
wah^ar  of  th«  planning  consortium 
raqulrement? 

(a)  An  applicant  may  request  that  the 
Secretary  waive  the  requirement  for  a 
planning  consortium  by  submitting  as 
part  of  the  application  a  request  that 
includes  the  foUowmg: 

(1)  The  reasons  why  the  applicant 
seeks  the  waiver. 

(2)  Detailed  information  evidencing 
the  applicant's  integrated  and 


coordinated  plan  to  work  with  private 
and  dvic  oisanizations  to  meet  the 
pressing  and  severe  problems  of  the 
urban  community. 

(b)  The  Secretary  may  grant  the 
request  for  a  waiver  if  the  Secretary 
finds  that— 

(1)  The  applicant  has  shown  an 
integrated  and  coordinated  plan  to  meet 
the  purposes  of  the  Uiban  Community 
Service  Program;  and 

(2)  A  planning  consortium  would  doI 
substantially  improve  the  applicant's 
proposed  project. 

(Authority:  20  U.S.C  1136b) 

Subpart  C— How  Doe*  the  Secretary 
Make  an  Award? 

S636.20    How  does  the  Secretary  evaluate 
an  appUcetion? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  selection 
criteria  in  $636.21. 

(b)  The  Secretary  awards  up  to  100 
points  for  these  selection  criteria. 

(c)  The  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority;  20  U.S.C  1136b) 

§636.21    Whet  aelactlon  crUeHe  doae  9m 
Sacretary  uaa  to  cvaHiata  an  application? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  under 
this  part: 

(a)  Determination  of  need  for  the 
project.  (10  points).  TTie  Secretary 
reviews  each  apphcation  to  assess  the 
effectiveness  of  the  procedures  used  by 
the  applicant  in  determining  need  for 
the  project,  including  consideration  of — 

(1)  The  process  used  to  ensutre  that 
the  pressing  and  severe  problems  that 
are  identified  are  in  fact  high  priority 
problems  for  the  urban  area; 

(2)  The  priority  relationship  of  the 
problems  addressed  by  the  project  to 
other  pressing  and  severe  problems 
identified  for  the  urban  area; 

(3)  The  extent  to  which  the  problems 
addressed  by  the  project  represent 
pressing  and  severe  problems  in  urban 
areas  nationally; 

(4)  The  process  by  which  project 
participants  review  and  comment  on 
proposed  project  goals,  objectives,  and 
strategies;  and 

(5)  The  specific  benefits  to  be  gained 
by  meeting  the  identified  problems. 

(b)  Quality  of  the  applicant's 
organization  for  operation.  (20  points). 
The  Secretary  reviews  each  application 
to  determine  the  quafity  of  the 
organization  for  operation,  including 
consideration  of  how  the  application 
describes  the  following: 

(1)  The  cooperative  arrangement 
between  the  appUcant  and  any  of  the 
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following  that  are  appropriate  for  the 
conduct  of  the  proposed  project: 

(i)  Agencies  of  local  government. 

(ii)  Pubhc  and  private  elementary  and 
secondary  schools. 

(iii)  Business  organizations. 

(iv)  Labor  organizations. 

(v)  Community  service  and  advocacy 
organizations. 

(vi)  Community  colleges. 

(2)(i)  Any  previous  working 
relationships  between  the  applicant  and 
the  entities  listed  in  paragraph  (b)(1)  of 
this  section;  and 

(ii)  The  outcomes  of  those 
relationships. 

(3)  The  agreement  among  project 
participants  to  commit  their  own 
resources  in  carrying  out  proposed 
project  goals,  objectives,  and  strategies. 

(c)  Quality  of  project  objectives.  (10 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  objectives  for  each  project 
component  activity  meet  the  purposes 
of  the  program,  are  realistic,  and  are 
defined  in  terms  of  measurable  results. 

(d)  Quality  of  implementation 
strategy.  (20  points).  The  Secretary 
reviews  each  appUcation  to  determine 
the  extent  to  which — 

(1)  The  implementation  strategy  for 
each  key  project  component  activity  is — 

(i)  Comprehensive; 

(ii)  Based  on  a  sound  rationale;  and 

(iii)  Is  a  cost-effective  approach  for 

accomplishing  project  goals  and 

objectives;  and 

(2)  The  described  timetable  for  each 
project  component  and  for  the  overall 
project  is  reahstic. 

(e)  Quality  of  evaluation  plan.  (15 
points).  The  Secretary  reviews  each 
appUcation  to  determine  the  quality  of 
the  evaluation  plan  for  the  project, 
including  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Relate  to  the  objectives  of  the 
project; 

(2)  Describe  both  process  and  product 
evaluation  measures  for  each  project 
component  activity  and  outcome; 

(3)  Describe  data  collection 
procedures,  instnunents,  and  schedules 
for  effisctive  data  collection; 

(4)  Describe  how  the  data  will  be 
analyzed  and  reported  so  that 
adjustqients  and  improvements  can  be 
made  on  a  regular  basis  while  the 
project  is  in  operation; 

(5)  Describe  a  time-line  chart  that 
relates  key  evaluation  processes  and 
benchmarks  to  other  project  component 
processes  and  benchmarks;  and 

(6)  EstabUsh  the  potential  for 
effectively  disseminating  project 
information  that  can  be  generalized, 
repUcated.  and  applied  throughout  the 
Nation. 


(f)  Quality  of  key  personnel.  (10 
points).  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  key  personnel, 
including  information  that — 

(1)  The  past  work  experience  and 
training  of  key  professional  personnel 
are  directly  related  to  the  stated  activity 
purposes  and  objectives;  and 

(2)  The  time  commitment  of  key 
personnel  is  realistic. 

(g)  Budget.  (5  points).  The  Secretary 
reviews  each  application  to  determine 
whether  the  project  has  an  adequate 
budget  and  is  cost  effective,  including 
information  that  shows  that — 

(1)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(2)  The  costs  are  necessary  and 
reasonable  in  relation  to  the  project 
objectives  and  scope. 

(h)  Institutional  commitment.  (10 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  application  demonstrates  a 
financial  commitment  on  the  part  of  the 
appUcant  and  the  local  governments 
associated  with  its  application, 
including  the  nature  and  amount  of  the 
matching  contribution,  and  other 
institutional  commitments  from  the 
applicant  and  other  entities  associated 
with  the  project,  that  are  likely  to  assure 
the  continuation  of  project  activities  for 
a  significant  time  beyond  the  grant 
project  i>eriod. 

(Authority:  20  U.S.C  1136b,  1136e) 

1636^    What  additional  fsctore  doe*  the 
Secretary  consider? 

(a)  The  Secretary  awards  grants  in  a 
manner  that  achieves  an  equitable 
geo^aphic  distribution  of  grants. 

(b)  No  institution,  individually  or  as 
a  participant  in  a  consortium  of 
institutions,  may  receive  an  Urban 
Community  Service  Program  grant  for 
more  than  five  years. 

(Authority:  20  U.S.C  1136e) 

1636^    What  prioritiee  doe*  the  Secretary 
establish? 

In  awarding  grants,  the  Secretary 
gives  an  absolute  preference  to 
applicants  that  propose  to  conduct  joint 
projects  supported  by  other  local.  State, 
and  Federal  programs. 

(Authority:  20  U.S.C  1136b) 

Subpart  D— How  Does  the  Secretary 
Designate  Urtuin  Grant  Institutions  and 
Establish  an  Urban  Grant  Institutions 
Network? 

1636^    How  does  the  Secretary 
desisnate  urtMn  grant  institutions? 

(a)  The  Secretary  identifies  and  -, 
designates  the  eligible  institutions 


described  in  §  636.2  as  urban  grant 
institutions. 

(b)  The  Secretary  publishes  a  list  of 
urban  grant  institutions  in  a  notice 
published  in  the  Federal  Register. 

(Authority:  20  U.S.C  1136!) 

S  636  J1    How  does  the  Secretsry  establish 
a  network  of  urtum  grant  btstltutions? 

(a)  The  Secretary  establishes  a 
network  of  urban  grant  institutions 
consisting  of  the  urban  grant  institutions 
designated  in  §  636.30. 

(b)  The  Secretary  invites  institutions 
in  the  network  of  urban  grant 
institutions  to  disseminate  results  and 
other  information  on  individual  projects 
that  can  be  generalized,  replicated,  and 
applied  throughout  the  Nation. 

(Authority:  20  U.S.C.  1136f) 

[FR  Doc.  93-11946  Filed  5-19-93;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  526 

(Docket  No.  93-35,  Nottee  1] 

RIN  2127-AE65 

Petitions  and  Plans  for  Relief  Under 
the  Automobile  Fuel  Efficiency  Act  of 
1980 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT)- 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Pursuant  to  amendments 
made  to  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  by  the  Automobile 
Fuel  Efficiency  Act  of  1980,  the  agency 
issued  an  implementing  regulation 
setting  forth  content  requirements  for 
petitions  to  be  submitted  by  automobile 
manufacturers  to  obtain  relief  from 
certain  aspects  of  the  Corporate  Average 
Fuel  Economy  (CAFE)  program.  Some 
portions  of  those  regulations  are  no 
longer  necessary.  The  passage  of  time 
has  rendered  obsolete  the  provision 
concerning  the  adjustment  of  the  CAFE 
standard  for  4-wheel  drive  light  trucks 
built  in  model  years  (MYs)  1982-85. 
The  agency's  cessation  of  its  former 
practice  of  setting  separate  CAFE 
standards  for  2-wheel  drive  and  4-wheel 
drive  light  trucks  has  rendered  obsolete 
a  portion  of  another  provision.  That 
provision  involves  the  submission  of 
plans  for  using  future  CAFE  credits  to 
offset  falUng  short  of  a  CAFE  standard 
for  a  current  model  year.  Therefore, 
NHTSA  proposes  to  rescind  those 
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portions  of  the  implementing 
regulations. 

DATES:  Comments  must  be  submitted 
July  6. 1993. 

ADDRESSES:  All  comments  must  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  room  5109, 400 
Seventh  Street  SW..  Washington,  DC 
20590.  Docket  hours  are  from  9:30  a.m. 
to  4  p.m.,  Monday  through  Friday. 
Submissions  containing  information  for 
which  confidential  treatment  is 
requested  should  be  submitted  (3 
copies)  of  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 
room  5219,  400  Seventh  Street  SW., 
Washington,  DC  20590,  and  7  additional 
copies  from  which  the  purportedly 
confidential  information  has  been 
deleted  should  be  sent  to  the  Docket 
Section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Orron  Kee,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  room  5313,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  or  at (202)  366-0846. 

SUPPLEMENTARY  INFORMATION: 

History 

In  1972,  Congress  enacted  the  Motor 
Vehicle  Information  &  Cost  Savings  Act 
("the  Act")  (15  U.S.C.  1901,  et seq). 
Title  V,  Improving  Automotive 
Efficiency  (15  U.S.C.  2001-13)  was 
added  to  the  Act  in  1975.  Title  V 
established  the  CAFE  program. 

In  1980,  Congress  passed  the 
Automobile  Fuel  Efficiency  Act  (AFEA), 
which  amended  title  V  of  the  Act.  The 
amendments  contained  a  number  of 
provisions  intended  to  facilitate 
compliance  with  the  CAFE  standards. 

Two  of  the  provisions  relate  to  CAFE 
domestic  content  requirements.  The  Act 
specifies  that,  in  general,  each 
manufacturer's  domestically 
manufactured  (i.e..  those  with  at  least  75 
percent  U.S.  or  Canadian  content)  and 
imported  automobiles  must  comply 
separately  with  CAFE  standards.  This 
provision  was  originally  enacted  to 
discourage  domestic  auto  manufacturers 
from  merely  importing  increasing 
numbers  of  fuel  efficient,  foreign 
produced  vehicles  to  comply  with 
standards,  thereby  adversely  affecting 
U.S.  employment. 

Congress  determined  that  the  original 
provision  regarding  domestic  content 
could  also  discourage  foreign 
manufacturers  that  wished  to  begin  U.S. 
production  and  manufacturers  that 
wished  to  transfer  a  non-domestic 
automobile  to  its  domestic  fleet  by 


gradually  increasing  the  domestic 
content  of  the  automobile.  To  address 
the  first  situation,  Congress  adopted  a 
provision,  found  in  section  503(b)(3)  of 
the  Act,  applicable  to  foreign 
manufacturers  that  began  U.S. 
production  either  after  December  22. 
1975  and  before  May  1, 1980  or  on  or 
after  May  1, 1980  and  for  at  least  one 
model  year  ending  on  or  before 
December  31, 1985.  Such  manufacturers 
could  be  exempted  bom  the  Act's 
requirements  that  their  fleets  be 
separated  into  domestic  and  non- 
domestic  subfleets  for  CAFE  compliance 
purposes  if  they  submitted,  and  NHTSA 
approved,  a  petition  demonstrating  that 
granting  the  requested  reUef  would  not 
adversely  affect  employment  in  the  U.S. 
automobile  industry.  To  address  the 
second  situation.  Congress  adopted  the 
provision  in  section  503(b)(4)  of  the  Act. 
It  applies  to  a  manufacturer  that  wishes 
to  convert  a  vehicle  from  non-domestic 
to  domestic  status  over  a  period  of 
several  model  years,  but  to  include  this 
vehicle  in  its  domestic  fleet  during  this 
conversion  period.  There  is  no  model 
year  limitation  on  exercising  this 
provision.  To  obtain  exemption  from 
domestic  content  provisions  under  that 
provision,  a  petitioner  must  show  that 
(among  other  things)  it  would  achieve  at 
least  75  percent  domestic  content  with 
its  transferred  automobiles  by  the  fourth 
model  year  after  U.S.  assembly  began. 

The  AFEA  also  amended  the  Act 
(section  502(k))  to  authorize  special 
relief  for  manufacturers  that  were 
unable  to  comply  with  one  or  more  of 
the  4-wheel  drive  (4WD)  light  truck  fuel 
economy  standards  in  MYs  1982-85. 

Finally,  the  AFEA  amended  the  Act 
(section  502(1))  to  authorize  special 
relief  for  manufacturers  that  fell  short  of 
a  fuel  economy  standard  in  one  year, 
but  expected  to  exceed  a  fuel  economy 
standard  in  a  future  model  year.  Section 
502(1)  provides  that  the  credits  that  a 
manufacturer  expects  to  earn  for  a 
future  model  year  may  be  available  up 
to  three  years  in  advance  of  that  year  in 
order  to  offset  civil  penalties  which 
would  otherwise  be  assessed  for  the 
earlier  shortfall,  provided  that  the 
manufacturer  submits  (and  the  agency 
approves)  a  plan  for  earning  the 
necessary  credits  in  the  future,  and  that 
the  manufacturer  actually  earns  the 
credits.  Previously,  credits  were  only 
available  for  one  year  in  advance  and  a 
manufacturer  could  not  use  these 
credits  to  reduce  or  offset  a  civil  penalty 
until  they  were  actually  earned. 

On  February  18, 1982,  the  agency 
published  an  interim  final  rule 
establishing  part  526  setting  forth 
requirements  for  the  contents  of 
petitions  to  obtain  the  various  types  of 


relief  authorized  by  the  AFEA's 
amendments  to  the  Act  (47  FR  7245). 
The  principal  provisions  of  |}art  526  are: 

•  Section  526.2,  specifying 
requirements  relating  to  section 
503(b)(3)  (commencement  of  U.S. 
production); 

•  Section  526.3,  specifying 
requirements  relating  to  503(b)(4) 
(transfer  of  models  from  non-domestic 
to  domestic  fleet); 

•  Section  526.4,  specifying 
requirements  relating  to  section  502(k) 
(adjustment  of  CAFE  standards  for  4- 
wheel  drive  Ught  trucks);  and 

•  Section  526.5,  specifying 
requirements  relating  to  section  502(1) 
(offsetting  compliance  shortfall  with 
future  credits). 

A  final  rule  adopting  those  interim 
procedures  as  final  was  published  July 
29, 1982  (47  FR  32721). 

I.  Changes  to  Part  526 

A.  Rescission  of  §526.4,  Relating  to  the 
Adjustment  of  Fuel  Economy  Standards 
for  4-Wheel  Drive  Ught  Trucks 

Section  526.4  describes  the 
procedures  for  manufacturers  to  petition 
for  relief  bom  light  truck  CAFE 
standards  applicable  to  4WD  light 
trucks  for  MYs  1982-85.  This  procedure 
implements  section  502(k)  of  the  Act. 

To  be  granted  the  relief  provided  by 
section  502(k),  a  manufacturer  must 
demonstrate  that  it  cannot  meet  any  of 
those  fuel  economy  standards  without 
suffering  a  severe  economic  impact, 
such  as  plant  closures  or  layoffs. 
Although  the  timing  of  the  petition  is 
not  expressly  specified,  the  use  of  the 
subjunctive  tense  implies  that  the 
petition  had  to  be  filed  before  the  start 
of  the  model  year  for  which  the  relief 
was  requested.  This  implication  is  the 
absence  of  any  express  authorization  for 
retroactive  rulemaking. 

NHTSA  believes  that  section  502(k) 
and  its  implementing  regulatory 
provision  in  §  526.4  are  moot.  No 
petitions  were  filed  under  this  section 
for  these  long  past  model  years.  The 
agency  therefore  proposes  to  rescind 
this  section. 

B.  Deletion  of  Final  Sentence  of 
§526.5(al  Relating  to  Separation  of 
Light  Truck  Fleets  Into  2-Wheel  and  4- 
Wheel  Drive  Fleets 

Section  526.5  specifies  the  content  of 
manufacturers'  plans  for  earning  CAFE 
credits  in  future  years  to  offset  current 
year  penalties.  The  provision  was  issued 
to  implement  section  502(1)  of  the  Act. 
As  noted  above,  under  section  502(1),  a 
manufacturer  may  avoid  violating  the 
Act  and  paying  a  civil  penalty  for  falling 
short  of  a  standard  in  one  model  year  if 
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the  manufacturer  submits  to  the  agency 
a  plan  showing  that  it  reasonably 
anticipates  earning  enough  credits 
during  the  next  three  model  years  to 
offset  the  shortfeU. 

The  last  sentence  in  §  526.5(a) 
provides  that  the  information  speciBed 
in  §  526.4(e)  is  to  be  submitted  in 
connection  with  any  contemplated 
transfer  of  CAFE  credit  between  classes 
of  light  trucks.  Section  526.4(e),  along 
with  the  balance  of  §  526.4,  would  be 
rescinded  under  another  proposal  in 
this  notice.  Thus,  the  agency  proposes 
to  delete  the  last  sentence  of  §  526.5(a). 
The  meaning  of  §  526.5(a)  will  remain 
unchanged. 

C.  Hedesignation  of  Citations  to  AFEA 

Although  the  regulatory  relief 
provisions  of  the  AFEA  were  added  by 
the  AFEA  to  the  Act,  part  526  does  not 
uniformly  cite  the  Act.  For  example,  the 
part  references  the  relevant  sections  of 
the  AFEA  whenever  it  discusses 
petitions  and  plans  specified  by  the 
AFEA,  but  references  the  Act  in  other 
places.  The  lack  of  consistency  in  the 
citations  is  potentially  a  source  of 
confusion  and  inconvenience  to  the 
public.  Therefore,  the  agency  proposes 
to  convert  all  references  in  part  526  to 
the  AFEA  into  references  to  the 
corresponding  sections  of  the  Act. 

D.  Change  to  Title  of  49  CFR  526.3 

The  title  of  §  526.3  is  to  be  changed 
from  'Transfer  of  vehicle  from  foreign 
to  U.S.  production"  to  "Transfer  of 
vehicle  from  non-domestic  to  domestic 
fleet."  Section  526.3  implements  section 
503(b)(4)  of  the  Act,  which  allows 
manufacturers  to  average  certain  non- 
domestic  models  with  their  domestic 
fleets  if  (1)  these  models  have  not  been 
previously  domestically  manufactured, 
(2)  these  models  have  at  least  50  percent 
domestic  content,  and  (3)  the 
manufacturer  will  raise  the  domestic 
content  of  these  models  to  a  minimum 
of  75  percent  within  four  model  years. 
Section  503(b)(4)  of  the  act  says  nothing 
about  "transferring"  a  vehicle  from  a 
foreign  to  domestic  assembly  site. 
Among  other  possibilities  the  vehicle 
could  be  entirely  new,  or  could  be 
already  assembled  in  the  U.S.  or 
Canada,  but  with  less  than  75  percent 
domestic  content.  Additionally,  there  is 
no  reference  to  any  specific  country  as 
a  production  site.  The  proposed  change 
in  the  title  of  49  CFR  526.3  will 
therefore  reflect  more  accurately  the 
language  of  the  Act. 


E.  Change  in  Text  of  49  CFR  526.3(a)  To 
Reflect  U.S.-Canadian  Trade 
Agreements 

Under  trade  agreements  beginning  in 
1965.  and  the  U.S.-Canada  Free  Trade 
Agreement,  as  well  as  U.S.  Customs 
regulations,  value  added  in  either 
country  is  considered  "domestic."  By 
adding  the  words  "or  Canadian"  to  the 
phrase  "those  with  50  to  75  percent  U.S. 
value  added,"  the  text  of  §  526.3(a)  will 
accurately  reflect  the  international 
treaties,  agreements  and  regulations 
mentioned  previously. 

F.  Retroactive  Effect 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
509(a)  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  (the  Cost  Savings 
Act:  15  U.S.C.  2009(a)),  whenever  a 
Federal  motor  vehicle  fuel  economy 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  separate  fuel 
economy  standards  applicable  to 
vehicles  covered  by  the  Federal 
standard.  Under  section  509(b)  of  the 
Cost  Savings  Act  (15  U.S.C.  2009(b))  a 
state  may  not  require  fuel  economy 
labels  on  vehicles  covered  by  section 
506  of  the  Cost  Savings  Act  (15  U.S.C. 
2006)  which  are  not  identical  to  the 
Federal  standard.  Section  509  does  not 
apply  to  vehicles  procured  for  the 
State's  use.  Section  504  of  the  Cost 
Savings  Act  (15  U.S.C.  2004)  sets  forth 
a  procedure  for  judicial  review  of  Hnal 
rules  establishing,  amending  or  revoking 
Federal  average  hiel  economy  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

II.  Impact  Analysis 

A.  Economic  Impacts 

The  agency  has  considered  the 
economic  implications  of  the  proposed 
amendments  and  determined  that  the 
proposal  is  not  major  within  the 
meaning  of  Executive  Order  12291  and 
is  not  significant  within  the  meaning  of 
the  Department's  regulatory  procedures. 
The  proposed  changes  would  be 
economically  neutral.  The  primary 
effect  of  the  amendments  would  be  to 
remove,  from  the  Code  of  Federal 
Regulations,  content  requirements  for  a 
type  of  petitions  that  can  no  longer  be 
submitted  to  the  agency. 

B.  Environmental  Impacts 

The  agency  has  analyzed  the    . 
environmental  impacts  of  the  proposed 
amendments  in  accordance  with  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4321,  et  seq.  The  agency  has 


concluded  that  no  significant 
environmental  impact  would  result 
from  the  proposecl  amendments. 

C.  Impacts  on  Small  Entities 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rulemaking  would  have  on 
small  entities.  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  No  automobile  or  light  truck 
manufacturer  affected  by  the  proposed 
amendments  would  be  classified  as  a 
"small  business"  under  the  Regulatory 
Flexibility  Act.  In  the  case  of  small 
businesses,  small  organizations,  and 
small  governmental  units  which 
purchase  automobiles  and  light  trucks, 
adoption  of  the  proposed  amendments 
would  not  affect  the  availability  of  fuel 
efficient  automobiles  or  light  trucks  or 
have  any  significant  effect  on  the  overall 
cost  of  purchasing  and  operating  an 
automobile  or  light  truck. 

D.  Impact  of  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  action  would  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

NHTSA  is  providing  a  45-day 
comment  period  for  interested  persons 
to  submit  comments  on  the  proposal.  It 
is  requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  comm enter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
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proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the   . 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  526 

Energy  conservation,  Motor  vehicles. 

PART  526— {AMENDED] 

I 

In  consideration  of  the  foregoing,  49 
CFR  part  526  would  be  amended  to  read 
as  follows: 

1.  The  authority  citation  for  part  526 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.Q  2002  and  2003; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  526.1  (b)  and  (c)  would  be 
revised  to  read  as  follows: 

f  526.1    General  provi«i«ns. 

(b)  Address.  Each  petition  and  plan 
submitted  imder  the  applicable 
provisions  of  sections  502  and  503  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  must  be  addressed  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

(c)  Authority  and  scope  of  relief.  Each 
petition  or  plan  must  specif'  the 
specific  provision  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  under 
which  relief  is  being  sought.  The 
petition  or  plan  must  also  specify  the 
model  years  for  which  reUef  is  being 
sought. 

3.  The  introductory  text  of  §  526.2 
would  be  revised  to  read  as  follows: 

1526.2    U.S.  production  by  foreign 
manufacturer. 

isach  petition  filed  under  section 
503(b)(3)  of  the  Motor  Vehicle 


InfcHination  and  Cost  Savings  Act  must 
contain  the  following  information: 

4.  The  heading,  introductory  text  and 
the  introductory  text  of  paragraph  (a)  of 
§  526.3  would  be  revised  to  read  as 
follows: 

S  526.3    Transfer  of  vehicle  from  non- 
domestic  to  domestic  fleet 

Each  plan  submitted  under  section 
503(b)(4)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  must 
contain  the  following  information: 

(a)  For  each  model  year  for  which 
relief  is  sought  in  the  plan  and  for  each 
model  type  of  automobile  sought  to  be 
included  by  the  submitter  in  its 
domestic  fleet  under  the  plan  (i.e.,  those 
with  50  to  75  percent  U.S.  or  Canadian 
value  added),  provide  the  following 
information: 


§  526.4    [Removed  and  reserved] 

5.  Section  526.4  would  be  removed 
and  reserved. 

6.  The  introductory  text  and 
paragraph  (a)  of  §  526.5  would  be 
revised  to  read  as  follows: 

f  526.5    Earning  offsetting  monetary 
credits  in  future  years. 

Each  plan  submitted  under  section 
502(1)  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  must  contain  the 
following  information: 

(a)  Projected  average  fuel  economy 
and  production  levels  for  the  class  of 
automobiles  which  may  fail  to  comply 
with  a  fuel  economy  standard  and  for 
any  other  classes  of  automobiles  firom 
which  credits  may  be  transferred,  for  the 
current  model  year  and  for  each  model 
year  thereafter  ending  with  the  last  year 
covered  by  the  plan. 

Issued:  May  14, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  93-11833  Filed  5-19-93;  8:45  am) 
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DEPAFTTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Docket  No.  930359-3059] 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  regulations 
that  would  prohibit  any  U.S. 
commercial  fishing  vessel  from  fishing 
for  groundfish  in  the  exclusive 
economic  zone  (EEZ)  off  Alaska  before 
offloading  from  the  vessel  all  Pacific 
halibut.  Pacific  salmon,  steelhead  trout. 
Pacific  herring,  king  crab,  and  Tanner 
crab  taken  in  waters  seaward  of  the  EEZ. 
This  action  is  necessary  for  the 
enforcement  of  regulations  governing 
the  take  of  species  Usted  as  prohibited 
in  the  Alaska  groundfish  fisheries.  The 
intended  eflect  of  this  action  is  to 
support  the  goals  and  objectives  of  the 
North  Pacific  Fishery  Management 
Council  (Council)  with  respect  to 
management  of  the  groundfish  fisheries 
and  prohibited  species  resources  off 
Alaska. 

DATES:  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  Alaska  local  time,  June  21, 1993. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802  (Attn: 
Lori  Gravel).  Copies  of  the 
environmental  assessment/regulatory 
impact  analysis/initial  regulatory 
flexibihty  analysis  (EAyRlR/IRFA) 
prepared  for  the  proposed  action  may  be 
obtained  from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  EEZ  off  Alaska  are 
managed  by  the  Secretary  of  Commerce 
in  accordance  with  the  Fishery 
Management  Plans  (FMPs)  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA) 
and  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(BSAI).  Both  FMPs  were  prepared  by  the 
Council  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  GOA  FMP  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  for  the  foreign  fishery 
and  50  CFR  part  672  for  the  U.S.  fishery. 
The  BSAI  FMP  is  implemented  by 
regulations  appearing  at  50  CFR  611.93 
for  the  foreign  fishery  and  50  CFR  part 
675  for  the  U.S.  fishery.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  50  CFR  part  620. 

The  regulations  implementing  the 
groundfish  FMPs  apply  to  fishing 
operations  within  the  EEZ  off  Alaska. 
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However,  the  regulations  do  not 
adequately  address  the  possession  of 
prohibited  species  that  are  taken  outside 
of  the  EEZ  and  that  would  otherwise  be 
illegal  to  possess  on  board  commercial 
fishing  vessels  if  harvested  in  U.S. 
waters.  This  action  proposes  to  prohibit 
the  use  of  a  vessel  to  fish  for  groundfish 
in  the  EEZ  off  Alaska  when  that  vessel 
has  on  board  any  species  of  Pacific 
salmon,  steelhead  trout,  Pacific  herring, 
Pacific  halibut,  king  crab,  or  Tanner 
crab  taken  in  waters  outside  the  EEZ. 

Regulations  at  §§  672.20(e)  and 
675.20(c)  prohibit  the  retention  of  any 
prohibited  species  while  fishing  for 
groundfish  within  waters  of  the  EEZ 
unless  retention  is  authorized  by  other 
applicable  laws.  For  purposes  of  these 
regulations,  prohibited  species  are  any 
of  the  species  of  Pacific  salmon, 
steelhead  trout.  Pacific  halibut,  Pacific 
herring,  king  crab,  and  Tanner  crab. 

Regulations  appearing  at  50  CFR  part 
301  (Pacific  hahbut  fishery  regulations) 
are  authorized  under  the  Northern 
Pacific  Halibut  Act  and  govern  the 
Pacific  halibut  fishery  in  waters  off  the 
west  coast  of  Canada  and  the  United 
States  within  the  respective  maritime 
areas  in  which  each  of  those  countries 
exercised  exclusive  fisheries 
jurisdiction  as  of  March  29, 1979 
(Convention  waters).  The  Pacific  halibut 
fishery  regulations  prohibit  the  taking  or 
possession  of  any  halibut  taken  within 
Convention  waters  with  any  gear  other 
than  hook  and  line  gear  (50  CFR 
301.16(a)).  Persons  also  are  prohibited 
from  possessing  halibut  while  fishing 
for  any  other  species  of  fish  in 
Convention  waters  during  a  (rahod 
closed  to  fishing  for  halibut  (50  CFR 
301.8(d)). 

The  United  States  and  the  former 
Union  of  Soviet  Socialist  Republics 
(U.S.S.R.)  signed  a  Mutual  Fisheries 
Agreement  on  May  31,  1988,  which 
allowed  U.S.  nationals  to  engage  in 
fishing  operations  in  the  economic  zone 
of  what  is  now  the  Russian  Federation 
(Russian  EZ).  During  the  years  since  the 
Mutual  Fisheries  Agreement  was  signed, 
U.S.  fishing  activity  has  increased  in  the 
Russian  EZ.  In  1990.  U.S.  fishing  vessels 
operating  in  waters  of  the  Russian  EZ 
began  catching  substantial  quantities  of 
Pacific  halibut  in  trawl  and  fixed  gear 
operations,  NMFS  also  noted  an 
increased  occurrence  of  U.S.  fishing 
vessels  fishing  on  GOA  seemounts 
outside  of  Convention  waters  where 
halibut  or  other  prohibited  species  may 
be  taken  with  trawl  or  hook-and-line 
gear.  Upon  returning  to  the  EEZ,  the 
operators  of  these  vessels  normally 
proceeded  directly  to  U.S.  ports  where 
their  catches  of  halibut  or  other 


prohibited  species  were  ofiloaded  prior 
to  fishing  in  U.S.  waters. 

However,  under  existing  regulations, 
vessels  are  able  to  return  to  the  EEZ  and 
commence  to  fish  for  groundfish  before 
offloading  prohibited  species  or  other 
fish  and  fish  products  taken  from 
outside  the  EEZ.  This  situation  poses 
enforcement  concerns  because  vessel 
operators,  who  illegally  retain  on  board 
their  vessel  halibut  or  other  prohibited 
species  harvested  inside  the  EEZ,  can 
assert  that  these  species  were  taken  from 
outside  the  EEZ.  Serious  compUance 
and  enforcement  problems  result  for 
regulations  that  govern  the  take  of 
prohibited  species  in  the  Alaska 
groundfish  fisheries  and  the  harvest  of 
halibut  in  Convention  waters  under  the 
Pacific  halibut  fishery  regulations. 
NMFS  enforcement  agents  and  the  U.S. 
Coast  Guard  also  have  encountered 
increasing  amounts  of  halibut  and  other 
prohibited  species  aboard  U.S.  fishing 
vessels  and  within  the  U.S.  market  that 
purportedly  originate  from  the  Russian 
EZ  or  other  waters  outside  the  EEZ. 
Neither  the  Pacific  halibut  fishery 
regulations  nor  regulations 
implementing  the  groundfish  FMPs 
adequately  address  the  possession  or 
landing  of  haUbut  or  other  prohibited 
species  that  are  taken  outside 
Convention  waters  or  the  EEZ. 

Until  recently,  enforcement  agencies 
had  no  way  to  determine  adequately  the 
waters  of  origin,  gear  type,  date,  or  time 
of  catch  for  these  fish.  Enforcement 
agencies  relied  on  reports  voluntarily 
submitted  by  vessel  operators  to 
document  amounts  of  fish  on  board  that 
were  taken  from  waters  outside  the  EEZ. 
Under  an  interim  final  rule  that  amends 
50  CFR  part  299  (57  FR  33649.  July  30. 
1992).  vessel  operators  must  document 
amounts  of  fish  or  fish  products  on 
board  a  vessel  that  were  taken  in  the 
Russian  EZ. 

To  complement  the  reporting 
requirements  at  50  CFR  part  299,  NMFS 
may  propose  similar  reporting 
requirements  at  50  CFR  672.5  and  675.5 
for  any  U.S.  fishing  vessel  entering  the 
EEZ  from  waters  seaward  of  the 
boundary  of  the  EEZ  with  fish  on  board 
taken  from  waters  outside  the  EEZ  off 
Alaska,  including  GOA  seamounts. 
Although  documentation  of  this  type 
will  improve  the  ability  of  enforcement 
agencies  to  track  the  origin  of  fish  on 
board  vessels  in  the  EEZ,  vessel 
documentation  can  be  altered  to  mask 
actual  harvest  location  of  groundfish 
and  prohibited  species  product  on  board 
a  vessel.  NMFS  believes  the  continued 
introduction  of  prohibited  species  from 
outside  the  EEZ  severely  undermines 
the  enforcement  of  regulations  that 
require  the  immediate  discard  of 


prohibited  species  taken  incidental  to 
groundfish  operations  in  the  EEZ. 

Therefore,  to  resolve  these 
enforcement  concerns.  NMFS  proposes 
to  prohibit  the  possession  of  any  species 
of  Pacific  salmon,  steelhead  trout. 
Pacific  halibut.  Pacific  herring,  king 
crab,  and  Tanner  crab,  regardless  of 
where  they  were  taken,  on  board  any 
U.S.  fishing  vessel  fishing  for 
groundfish  within  the  EEZ  off  Alaska. 
This  proposal  would  require  the 
operators  of  U.S.  vessels  with  legal 
catches  of  these  species  taken  outside 
the  EEZ  to.offloaa  those  catches  prior  to 
commencing  any  groundfish  fishing 
operations  within  the  EEZ.  The  intent  of 
the  proposed  measure  is  to  increase  the 
effectiveness  of  regulations  governing 
the  retention  of  prohibited  species  by 
simplifying  the  enforcement  of  these 
regulations  and  reducing  the  incentive 
for  U.S.  fishermen  to  retain  illegally 
prohibited  species. 

Under  the  proposed  rule,  no  size 
restriction  would  be  implemented  for 
Pacific  hahbut  taken  outside  of 
Convention  waters.  Representatives  for 
the  Pacific  halibut  industry  have 
expressed  concern  about  the 
enforcement  of  minimum  size 
restrictions  for  halibut  set  forth  under 
the  Pacific  halibut  regulations  if 
undersize  halibut  taken  from  outside 
Convention  waters  are  landed  at  U.S. 
ports.  NMFS  recognizes  that 
enforcement  of  size  restrictions 
applicable  to  Pacific  halibut  taken  from 
Convention  waters  will  be  increasingly 
difficult  due  to  at-sea  and  shoreside 
landings  of  undersize  halibut  taken  from 
outside  Convention  waters. 
Notwithstanding  this  concern,  the 
United  States  does  not  interpret  the 
Northern  Pacific  Hahbut  Act  as 
authorizing  the  Secretary  to  extend 
NMFS'  jurisdiction  to  halibut  taken 
outside  Convention  waters. 
Congressional  action  would  be 
necessary  to  authorize  restrictions  on 
halibut  taken  outside  these  waters. 

Public  review  and  comment  are 
requested  on  the  impact  of  the  proposed 
rule  on  U.S.  fishermen  and  its 
effectiveness  in  facilitating  enforcement 
of  existing  regulations  that  govern  the 
possession  of  prohibited  species  in  U.S. 
waters.  NMFS  will  evaluate  all  pubUc 
comments  received  within  the  comment 
period  when  determining  whether  to 
implement  the  proposed  action. 

Qassificatlon 

The  Assistant  Administrator  of 
Fisheries,  NOAA  (Assistant 
Administrator),  has  initially  determmed 
that  this  rule  is  necessary  for  the 
conservation  and  management  of  the 
groundfish  fisheries  off  Alaska  and  is 


IMI 
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consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

NMFS  prepared  an  EA,  in 
combination  with  a  RIR  and  an  IRFA. 
for  this  regulatory  amendment  that 
describes  the  impact  on  the 
environment  that  would  occur  as  a 
result  of  its  implementation.  The  public 
may  obtain  a  copy  of  the  EA/RIR/IRFA 
(see  ADDRESSES)  and  comments  on  it  are 
requested. 

The  Assistant  Administrator 
determined  that  this  proposed  rule  is 
not  a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  The  proposed  rule,  if  adopted,  is 
not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state,  or  local  governments  or 
geographic  regions;  or  a  significant 
adverse  effect  on  competition, 
employment,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  This 
determination  is  based  on  the 
socioeconomic  impacts  discussed  in  the 
EA/RIR/IRFA  prepared  by  NMFS. 

The  IRFA  concludes  that  this 
proposed  rule,  if  adopted,  would  have 
significant  effects  on  a  substantial 
number  of  small  entities  because  costs 
could  approach  5  percent  of  the  annual 
gross  revenues  generated  from  harvests 
outside  the  EEZ.  At  this  time,  most  of 
the  vessels  used  to  fish  outside  the  EEZ 
participate  in  Russian  joint  ventures  as 
catcher/processors  or  motherships  and 
are  not  considered  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act  (RFA).  The  potential  exists  that 
increased  competition  for  groundfish 
within  the  EEZ  will  provide  an 
incentive  for  more  catcher  vessels  to 
fish  outside  the  EEZ.  particularly  in  the 
GOA.  The  operators  of  most  catcher 
vessels  harvesting  groundfish  off  Alaska 
and  delivering  to  either  at-sea  or  shore- 
based  processors  experience  gross 
annual  receipts  less  than  $2  million  and 
meet  the  definition  of  a  "small  entity" 
for  purposes  of  the  RFA.  NMFS 
estimates  that  the  number  of  U.S. 
vessels  fishing  outside  the  EEZ  and  that 
may  be  affected  by  the  proposed  rule 
could  approach  50  vessels  by  the  end  of 
1993.  Although  not  all  of  these  vessels 
are  considered  small  entities,  an 
increasing  number  of  catcher  vessels  is 
expected  to  participate  in  harvesting 


operations  seaward  of  the  EEZ  in  future 
years. 

During  the  last  half  of  1991  and  the 
first  half  of  1992.  U.S.  fishing  vessels 
made  an  estimated  33  fishing  trips  to 
Russian  waters.  In  1991,  most  ofthe 
vessels  operating  in  Russian  waters 
normally  offloaoed  their  catch  prior  to 
fishing  in  U.S.  waters.  For  purposes  of 
estimating  maximum  impacts  resulting 
frtjm  the  proposed  rule,  ^e  costs  of 
offloading  were  assumed  to  be  those 
inctured  by  the  transit  from  the  western 
boundary  of  the  EEZ  in  the  Bering  Sea 
to  Dutch  Harbor,  and  back  to  the  edge 
ofthe  EEZ  (approximately  6  days). 
The  maximum  cost  that  could  be 
incurred  by  individual  vessel  operators 
under  the  proposed  action  is  estimated 
at  $727,000  per  fishing  trip  into  Russian 
waters.  In  addition  to  this  cost,  vessel 
operators  offloading  prohibited  species 
catch  luider  the  proposed  rule  would 
face  handling,  cold  storage,  and 
transshipping  costs  that  may  otherwise 
have  been  avoided.  These  estimates  of 
maximum  costs  are  not  expected  to  be 
experienced  by  most  vessel  operators.  In 
general,  potential  cost  incurred  under 
the  proposed  action  would  be  lower  or 
nonexistent  if  offloading  of  catch  prior 
to  fishing  in  the  EEZ  were  part  of 
normal  vessel  operations  or  vessels  were 
operating  closer  to  the  offloading  sites. 

The  Regional  Director  determined  the 
fishing  activities  conducted  under  these 
regulations  implementing  the  preferred 
action  are  not  likely  to  affect  adversely 
any  endangered  or  threatened  species 
listed  under  the  Endangered  Species  Act 
in  a  way  that  was  not  aheady 
considered  in  previous  biological 
opinions.  Therefore,  NMFS  has 
determined  that  no  further  section  7 
consultation  is  required  for  adoption  of 
this  action. 

This  rule  does  not  include  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

NMFS  has  determined  that  this  rule 
will  be  carried  out  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 


List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  14. 1993. 
Joe  P.  Clem. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Autherity:  16  U.S.C  1801  et  seq. 

§672.2    [AiiMndMl] 

2.  In  section  672.2,  the  definition  of 
Gulf  of  Alaska  is  amended  by  removing 
"fishery  conservation  zone"  and 
inserting  the  term  "EEZ." 

3.  In  section  672.20,  a  new  paragraph 
(e)(5)  is  added  to  read  as  follows: 

$672.20    General  UmHstlona. 

(e)*  •   • 

(5)  No  vessel  fishing  for  groundfish  in 
the  Gulf  of  Alaska  may  have  on  board 
any  species  listed  in  paragraph  (e)(1)  of 
this  section  that  was  taken  in  waters 
seaward  ofthe  Gulf  of  Alaska,  regardless 
of  whether  retention  of  such  species  was 
authori2»d  by  other  applicable  law. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

4.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq 

5.  In  §  675.20,  paragraph  (c)(5)  is 
added  to  read  as  follows: 

$675.20    General  limttationa. 

•         •        •         •        • 

(c)'   •   • 

(5)  No  vessel  fishing  for  groundfish  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  may  have  on  board 
any  species  listed  in  paragraph  (c)(1)  of 
this  section  that  was  taken  in  waters 
seaward  of  the  management  area, 
regardless  of  whether  retention  of  such 
species  was  authorized  by  other 
applicable  law. 

IFR  Doc.  93-1 1940  Filed  5-19-93;  8:45  un| 
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DEPARTMENT  OF  AGRICULTURE 

Fomts  UrKi«r  R«view  by  Offic*  of 
MaruigenrtAPt  and  Budget 

May  14, 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  line  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  room  404-W  Admin. 
Bldg.,  Washington,  D.C.  20250,  (202) 
690-2118. 

New>Einergeiicy 

•  Foreign  Agricultural  Service 
Export  Performance  Under  the  Market 

Promotion  Program 
On  occasion 
Businesses  or  other  for-profit;  non-profit 

institutions;  small  businesses  or 

organizations;  1,129  responses;  1.089 

hours 
Norman  R.  Kallemeyn  (202)  720-2705 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  part  80,  Potato  Diversion  Program 
ASCS-117, 118,  and  120 
On  occasion 


Farms:  18,000  responses;  8,251  hours 
Raellen  Erickson  (202)  720-5171 
Larry  K.  Roberton, 
Deputy  Department  Clearance  Officer. 
[FR  Doc.  93-11995  Filed  5-19-93;  8:45  am) 
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Office  of  the  Secretary 

Agricultural  BiotechrK>logy  Research 
Advisory  Committee  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October 
1972  (Pub.  L.  No.  92-463,  86  Stat.  770- 
776).  the  U.S.  Department  of  Agriculture 
(USDA),  Science  and  Education, 
announces  the  following  advisory 
committee  meeting: 

Name:  Agricultural  Biotechnology 
Research  Advisory  Committee. 

ZTote:  June  29-30, 1993. 

Tjjne:  3  p.m.  to  approximately  5:30  p.m.  on 
June  29;  9  a.m.  to  approximately  4  p.m.  on 
June  30. 

Place:  Board  of  Directors  Room; 
Conference  and  Education  Facility,  North 
Carolina  Biotechnology  Center,  15  T.W. 
Alexander  Drive,  Research  Triangle  Park, 
North  Carolina  2770»-3547. 

Type  of  Meeting:  This  meeting  is  open  to 
the  public.  Persons  may  participate  in  the 
meeting  as  time  and  space  p>ermit.  Members 
of  the  public  wishing  to  speak  at  the  meeting 
may  be  given  such  an  opportunity  at  the 
discretion  of  the  Chair. 

Comments:  The  public  may  file  written 
comments  l)efore  or  after  the  meeting  with 
the  contact  person  specified  below. 

Purpose:  To  review  matters  pertaining  to 
agricultural  biotechnology  research  and  to 
develop  advice  for  the  Secretary  through  the 
Assistant  Secretary  for  Science  and 
Education  with  respect  to  policies,  programs, 
operations  and  activities  associated  with  the 
conduct  of  agricultural  biotechnology 
research. 

The  items  to  be  considered  at  this  meeting 
include  activities  of  committee  working 
groups  on  transgenic  animals,  aquatic 
biotechnology  and  environmental  safety,  and 
societal  impacts  of  food  and  agricultural 
biotechnology. 

Contact  Persons:  Dr.  Alvin  L.  Young, 
Director,  or  Dr.  Daniel  D.  Jones,  Deputy 
Director,  Office  of  Agricultural 
Biotechnology,  Cooperative  State  Research 
Service,  Department  of  Agriculture,  room 
1001,  Rosslyn  Plaza  E,  14th  Street  and 
Independence  Avenue  SW.,  Washington,  DC 
20520-2200.  Telephone  (703)  235-4419. 


Done  at  Washington,  DC,  this  5  day  of  May, 
1993. 

RJ).  Plo%vmaii, 

Acting  Assistant  Secretary,  Science  and 
Education. 

[FR  Doc.  93-11994  Filed  5-19-93;  8:45  am) 
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Forest  Service 

Exemption  of  Kelsey  Creek  Salvage 
Timber  Sale  From  Appeal 

AGEr4CY:  Northern  Region,  Forest 
Service,  USDA. 

ACTION:  Notification  that  a  salvage 
timber  project  designed  to  recover 
insect-killed  timber  is  exempt  from 
appeal  under  the  provisions  of  36  CFR 
part  217. 

SUMMARY:  A  mountain  pine  beetle 
epidemic  in  the  Kelsey  Creek  drainage 
(Compartment  #31)  on  the  Fisher  River 
Ranger  District,  Kootenai  National 
Forest,  has  killed  approximately  50  to 
100  percent  of  the  lodgepole  pine 
within  the  analysis  area.  In  1992  the 
Fisher  River  District  Ranger  proposed  a 
salvage  timber  sale  to  recover  damaged 
sawtimber  in  the  affected  area. 

The  District  Ranger  has  determined, 
through  an  environmental  analysis 
documented  in  the  Decision  Memo  and 
project  file  for  the  Kelsey  Creek  Salvage 
Timber  Sale,  that  there  is  good  cause  to 
expedite  these  actions  in  order  to 
rehabilitate  National  Forest  System 
lands  and  recover  damaged  resources. 
Salvage  of  commercial  sawtimber 
within  the  area  affected  must  be 
accomplished  quickly  to  avoid  further 
deterioration  of  sawtimber,  to  minimize 
fire  danger  by  removing  accumulations 
of  merchantable  dead  lodgepole  pine 
timber,  and  to  reforest  salvaged  areas. 
EFFECTIVE  DATE:  Effective  on  May  20, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Froberg;  Fisher  River  District 
Ranger;  Kootenai  National  Forest;  12557 
HWY.  37;  Libby.  MT  59923;  telephone 
406-293-7773. 

SUPPLEMENTARY  INFORMATION:  A 
mountain  pine  beetle  epidemic  has 
occurred  in  the  Kelsey  Creek  drainage 
(Compartment  31)  on  the  Fisher  River 
Ranger  District,  Kootenai  National 
Forest,  during  the  last  several  years.  The 
Kelsey  Creek  drainage  is  approximately 
28  miles  east  of  Libby,  Montana.  The 
project  area  is  located  within 
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Menagement  Area  IS  (Kootenai  Forest 

Plan.  September  1987),  and  is 
designated  as  suitable  timberland  with 
timber  management  goals. 

In  May  1992,  the  Fisher  River  District 
Ranger  proposed  timber  harvest  within 
the  Kelsey  Creek  drainage.  This 
proposal  was  designed  to  meet  the 
following  needs:  (1)  Reduce  the  risk  of 
catastrophic  wildfire  in  stands  killed  by 
the  beetle  infestation  by  reducing  fuel 
loading;  (2)  improve  long-term  timber 
growth  and  productivity  by  reforesting 
the  affected  area  with  coniferous  species 
less  susceptible  to  insect  damage;  (3) 
expedite  the  re-establishment  of 
coniferous  species  to  provide  security 
for  wildUfe  and  watershed  protection  by 
harvesting,  site  preparation,  and 
planting;  (4)  clear  road  surfaces  and 
ditches  of  dead  lodgepole  pine  to  enable 
road  maintenance,  reauce  erosion 
potential  and  allow  access  for  fire 
suppression;  and  (5)  contribute  to  a 
continuing  supply  of  timber  for  industry 
by  salvaging  merchantable  timber  before 
it  deteriorates  in  value.  An 
interdisciplinary  team  was  convened 
and  scoping  began  in  CXrtober  1992. 
Two  alternatives  were  analyzed,  no 
treatment  (no  action)  and  a  salvage  and 
rehabilitation  proposal  (proposed 
action). 

The  selected  alternative  would 
salvage  approximately  715  MBF  from 
127  acres.  All  salvage  areas  are 
accessible  bom  existing  roads;  minor 
reconditioning  of  existing  roads  will  be 
needed  to  facilitate  access  to  and 
removal  of  sawtimber. 

The  salvage  timber  sale  project  is 
designed  to  accomphsh  the  objectives  as 
quickly  as  possible  to  reduce  the 
potential  for  catastrophic  wildfire,  and 
to  recover  merchantable  sawtimber 
before  it  deteriorates  and  removal 
becomes  economically  infeasible.  To 
expedite  implementation  of  this 
decision,  procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  followed.  Under 
this  Regulation  the  following  may  be 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena 
*  *  *  when  the  Regional  Forester  •  •  • 
determines  and  gives  notice  in  the  Federal 
Register  that  go«xl  cause  exists  to  exempt 
such  decisions  from  review  under  this  part. 

Based  upon  the  environmental 
analysis  documented  in  the  Decision 
Memo  for  the  Kelsey  Creek  Salvage 
Timber  Sale,  I  have  determined  that 
good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  pubUcation  of  this 
notice,  this  project  would  not  be  subject 
to  review  under  36  CFR  part  217. 


Dated:  May  11, 1993. 
C3iristopher  D.  Risbrudt. 

Deputy  Regional  Forester,  Northern  Feghn. 
IFR  Doc.  93-11689  Filed  5-19-93;  8:45  am] 

BtUJNQ  COOC  M1»-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Admlnletration 

[A-588-62S] 

Correction  of  Amendment  of 
Preliminary  Determinationa  of  Sales  at 
Lesa  Than  Fair  Value:  Certain  Cold- 
Rolled  Cart>on  Steel  Flat  Products 
From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Jacques,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone:  (202)  482-3434. 
SUMMARY:  We  are  correcting  our 
amended  preliminary  determination  for 
the  above-mentioned  investigation  (58 
FR  21444)  to  correct  for  typographical 
errors.  The  errors  affected  the  weighted- 
average  margins  for  Nippon  Steel 
Corporation  and  Sumitomo  Metal 
Industries  for  Cold-Rolled  Steel.  These 
corrections  do  not  apply  to  the  "All 
Others"  rate  for  Cold-Rolled  Steel.  The 
corrected  estimated  weighted-average 
margins  for  the  above-mentioned 
investigation  is  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Suspension  of  Liquidation 

The  estimated  margins  have  changed 
as  indicated  below.  In  accordance  with 
section  733(d)(2)  of  the  Tariff  Act  of 
1930,  as  amended,  the  Department  will 
direct  customs  to  continue  to  require  a 
cash  deposit  or  posting  of  a  bond  on  all 
entries  equal  to  the  corrected  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise 
exceeds  the  United  States  price.  The 
correct  margins  are: 


JAPAT*— COLD-ROLLED 

Steel 

Producer/manutacturer/exportor 

Welghted- 
average 

margin  per- 
cefrtage 

Nippon  Steel  Corporation 

Sumitomo  Metal  Irxlustrtet 

27.67 
27.67 

Dated:  May  14. 1993. 
loaeph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-12032  Filed  5-19-93;  8:45  amj 
BILUNa  COOC  3610-O»-M 


[A-1 22-604] 

New  Steel  Rail  From  Canada; 
Termination  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  November  27, 1992,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  new  steel  rail,  except  light  rail,  from 
Canada.  The  Department  is  now 
terminating  that  review. 

BACKGROUND:  On  November  27. 1992, 
the  Department  published  in  the 
Federal  Register  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  order  on  new  steel  rail, 
except  Ught  rail,  from  Canada  (57  FR 
56318)  at  the  request  of  the  respondent, 
Algoma  Steel,  Inc.  This  notice  stated 
that  we  would  review  one  producer, 
Algoma  Steel,  Inc.,  for  the  period 
September  1, 1991  through  August  31. 
1992.  The  respondent  subsequently 
withdrew  its  request  for  review  on 
December  21. 1992.  Under  §  353.22(a)(5) 
of  the  Department's  regulations,  a  party 
requesting  a  review  may  withdraw  that 
request  not  later  than  90  days  after  the 
date  of  pubUcation  of  the  notice  of 
initiation.  Because  the  withdrawal 
occurred  within  the  time  frame 
specified,  the  Department  is  now 
terminating  this  review. 

EFFECTIVE  DATE:  May  20,  1993. 

FOR  FURTHER  MFORMATION  CONTACT:  Roy 
F.  Unger.  Jr.,  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 
telephone:  (202)  482-2704/3814. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  in  accordance  with  19  CFR 
353.22(a)(5). 

Dated:  May  11, 1993. 
Joceph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  93-12007  Filed  5-19-93;  8:45  am) 
MIXINO  COOC  Mio-oe-f 
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[C-427-603] 

Brass  ShMt  and  Strip  From  Franca; 
Datarminatlon  Not  To  Ravoka 
Countervailing  Duty  Ordar 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Conmierce. 

ACnON:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  brass  sheet 
and  strip  from  France. 

EFFECTIVE  DATE:  May  20. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  T.  Miione  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-4406  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  1, 1993,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
FR  11842)  its  intent  to  revoke  the 
coimtervailing  duty  order  on  brass  sheet 
and  strip  bom  France  (52  FR  6996; 
March  6, 1987).  Under  19  CFR 
355.2S(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  p^y 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  March  12, 1993,  The  Copper  and 
Brass  Fabricators  Council,  a  trade 
association,  objected  to  our  intent  to 
revoke  this  order  on  behalf  of  its 
members  which  were  petitioners  in  the 
original  investigation  and  are  domestic 
producers  of  the  subject  merchandise. 
Because  the  requirements  of  19  CFR 
355.25(d)(iii)  have  not  been  met,  we  will 
not  revoke  the  order. 

This  notice  is  an  accordance  with  19 
CFR  355.25(d). 

Dated:  May  11, 1993. 
JoMph  A.  Spatrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc  93-12008  Filed  5-19-93;  8:45  am] 
MJJMQ  cooe  »i«-oa-p 


IC-351-029] 

Cartain  Castor  CXI  Products  From 
Brazil;  Datarmination  Not  To  Ravoka 
Countervailing  Duty  Ordar 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
castor  oil  products  from  Brazil. 
EFFECTIVE  DATE:  May  20,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  T.  Miione,  Gayle  Longest,  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-4406  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  1, 1993,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
FR  11843)  its  intent  to  revoke  the 
countervailing  duty  order  on  certain 
castor  oil  products  from  Brazil  (41  FR 
6634;  March  18. 1976).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  March  26, 1993,  Union  Camp 
Corporation,  a  petitioner  in  the  original 
investigation,  objected  to  our  intent  to 
revoke  this  order  and  also  requested  an 
administrative  review  of  this  order. 
Because  the  requirements  of  19  CFR 
355.25(d)(iii)  have  not  been  met,  we  will 
not  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  May  11, 1993. 
foaeph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[PR  Doc.  93-12009  Filed  5-19-93;  8:45  am] 
MUMQCOOC  3B10-0«-r 

[C-333-001] 

Cotton  Shaating  and  Sataan  From 
Paru;  Determination  Not  to  Ravoka 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
AdministrationAmport  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru. 
EFFECTIVE  DATE:  May  20,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Anne  D'Alauro, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  1, 1993,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
FR  6622)  its  intent  to  revoke  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru  (48  FR 
4501;  February  1. 1983).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  February  18, 1993,  the  American 
Textile  Manufacturers  Institute,  Inc. 
("ATMI")  and  its  interested  member 
companies,  Walton  Monroe  Mills,  Inc., 
Spartan  Mills,  Opp  and  Micholas  Mills, 
Inc.,  Mount  Vernon  Mills,  and  Joshua  L 
Bailey  &  Company,  interested  parties 
and  petitioners  in  this  proceeding, 
objected  to  our  intent  to  revoke  the 
order.  Because  the  requirements  of  19 
CFR  355.25(d)(4)(iii)  have  not  been  met, 
we  will  not  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  May  11, 1993. 
JoMph  A.  Spfltrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  93-12010  Filed  5-19-93;  8:45  am] 
MLUNO  COOC  »t«-Ot-# 

[C-333-002] 

Cotton  Yam  From  Paru;  Determination 
not  to  Revoke  Countervailing  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 


JMI 
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countervailing  duty  order  on  cotton 
yam  from  Peru. 
EFFECTIVE  DATE:  May  20.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Stroup  or  Anne  D'Alauro, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  1, 1993,  the  Department 
of  Commerce  published  in  the  Federal 
Register  (58  FR  6623)  its  intent  to 
revoke  the  countervailing  duty  order  on 
cotton  yam  from  Peru  (48  FR  4508; 
Febmary  1, 1983).  Under  19  CFR 
355.25(d){4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  Febmary  25, 1993.  the  American 
Yam  Spinners  Association  and  several 
of  its  member  companies,  Avondale 
Mills,  Harriet  k  Henderson  Yams,  Inc., 
and  Parkdale  Mills,  domestic  producers 
and  interested  parties  in  this 
proceeding,  objected  to  our  intent  to 
revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  May  11, 1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc  93-12011  Filed  5-19-93;  8:45  am] 
BtUJNGCOOE  3S10-OS-# 

[C-606-601] 

Oil  Country  Tubular  Goods  From 
Israel;  Determination  Not  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  Intemational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  oil  country 
tubular  goods  from  Israel. 
EFFECTIVE  DATE:  May  20,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  T.  Milone,  Lorenza  Olivas,  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  Intemational  Trade 


Administration,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  482-4406  or  482-2786. 

SUPPt^MENTARY  INFORMATION: 

Background 

On  March  1, 1993,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
FR  11843)  its  intent  to  revoke  the 
countervailing  duty  order  on  oil  country 
tubular  goods  from  Israel  (52  FR  6999; 
March  6, 1987).  Under  19  CFR 
355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  March  30, 1993,  North  Star  Steel 
Ohio,  a  domestic  producer  of  the  subject 
merchandise,  objected  to  our  intent  to 
revoke  this  order.  On  March  31, 1993. 
Lone  Star  Technologies,  Inc.  and  U.S. 
Steel  Group,  both  domestic  producers  of 
the  subject  merchandise,  also  objected 
to  our  intent  to  revoke  this  order. 
Because  the  requirements  of  19  CFR 
355.25{d)(iii)  have  not  been  met.  we  will 
not  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  May  11, 1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  93-12012  Filed  5-19-93;  8:45  am) 
BIUJNQ  COOC  M10-OS-P 


[C-507-5011 

In-Stieil  Pistachios  From  Iran; 
Determination  Not  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  in-shell 
pistachios  from  Iran. 

EFFECTIVE  DATE:  May  20, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Stroup  or  Maria  MacKay. 
Office  of  Countervailing  Compliance, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-2786. 


SUPPt^MENTARY  MFORMATKM: 
Background 

On  March  1, 1993,  the  Department  of 
Commerce  published  in  the  Federal 
Register  (58  FR  11844)  its  intent  to 
revoke  the  countervailing  duty  order  on 
in-shell  pistachios  bom  Iran.  Under  19 
CFR  355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  hiterested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
We  had  not  received  a  request  for  an 
administrative  review  of  the  order  for  at 
least  four  consecutive  anniversary 
months. 

On  March  26, 1993,  the  Califomia 
Pistachio  Commission  and  the  Western 
Pistachio  Association,  the  petitioners  in 
the  original  investigation  and  interested 
parties  in  this  proceeding,  objected  to 
our  intent  to  revoke  the  order.  Because 
the  requirements  of  19  CFR 
355.25(d)(4)(iii)  have  not  been  met,  we 
will  not  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  May  11, 1993. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  93-12013  Filed  5-19-93;  8:45  am] 

BtUMQ  CODC  3610-Oa-P 


[C-337-601] 

Standard  Carnations  From  Chile; 
Determination  Not  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  standard 
carnations  from  Chile. 
EFFECTIVE  DATE:  May  20.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Cameron  Cardozo, 
Office  of  Countervailing  Compliance. 
Intemational  Trade  Administration, 
U.S.  E)epartment  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-2786. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  March  1. 1993,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
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FR 11844)  iU  intent  to  revoke  the 
countervailing  duty  order  on  standard 
carnations  from  Chile.  Under  19  CFR 
355.25(d){4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  March  31. 1993,  the  Floral  Trade 
Council,  petitioner  in  the  original 
investigation  and  an  interested  party  in 
this  proceeding,  objected  to  our  intent  to 
revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated  May  11. 1993. 
)ua«ph  A.  Spatrini, 

Deputy  Assistant  Secretary  for  Corrpliance. 
IFR  Doc  93-12014  Filed  5-19-93;  8:45  am] 

BIUMQCOOC  »^*-0»-P 


[0-469-^02] 

Certain  Welded  Carbon  Steel  Pipe  and 
Tube  Products  From  Turkey; 
Determination  Not  to  Revoke 
Countervailing  Duty  Ofxler 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACtlON:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMAMY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
welded  cartmn  steel  pipe  and  tube 
products  from  Turkey. 
EFFECTIVE  DATE:  May  20. 1993. 
FOR  FURTHER  INFORMATION  COMTACT: 
Anna  T.  Milone,  Lorenza  Olives,  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230: 
telephone:  (202)  482-4406  or  482-2786. 

SUPPt^MENTARY  INFORMATION: 

Background 

On  March  1, 1993.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
FR  11845)  its  intent  to  revoke  the 
countervailing  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Turkey  (51  FR  7984; 
March  7.  1986).  Under  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 


parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  or  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

On  March  26, 1993,  Allied  Tube  and 
Conduit  Corporation.  Laclede  Steel  Co., 
Sawhill  Tubular  Division  of  Armco, 
Inc..  and  Wheatland  Tube  Co., 
petitioners  in  the  original  investigation, 
objected  to  our  intent  to  revoke  this 
order.  Because  the  requirements  of  19 
CFR  355.25(d)(iii)  have  not  been  met, 
we  will  not  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  May  11, 1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc  93-12015  Filed  5-19-93;  8:45  am] 
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Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  for  an 
amendment  to  an  export  trade  certificate 
of  review. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  (OETCA), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  amendment  to  an 
Export  Trade  Certificate  of  Review.  This 
notice  summarizes  the  amendment  and 
request  comments  relevant  to  whether 
the  Certificate  should  be  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  the  Certificate  should  be 
amended.  An  original  and  five  (5) 


copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration,  Department  of 
Commerce,  room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  imder 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  90-4  A007." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  No.  90- 
00007,  which  was  issued  on  August  22, 
1990  (55  FR  35445,  August  30. 1990) 
and  previously  amended  on  December 
12, 1990  (55  FR  53031.  December  26. 
1990),  June  11, 1991  (56  FR  27946,  June 
18, 1991),  and  May  22, 1992  (57  FR 
23078,  June  1. 1992).  The  applicant  has 
requested  expedited  review  of  the 
application  pursuant  to  15  CFR  325.8.  A 
summary  of  the  application  follows. . 

Sununary  of  the  Application 

Applicant:  United  States  Surimi 
Commission  ("USSC"),  4200  First 
Interstate  Center,  Seattle,  Washington 
98104-4082,  Contact:  Mr.  Wm.  Paul 
MacGregor,  Legal  Counsel, 
Telephone:  206/624-5940. 

Application  No.;90-4A007. 

Date  Deemed  Submitted:  May  14, 1993. 

Request  for  Amended  Conduct:  USSC 
seeks  to  amend  its  Certificate  to  add 
Alaska  Ocean  Seafoods  of  Anacortes, 
WA  (controlling  entity:  Jeff 
Hendricks,  Anacortes.  WA)  as  a 
"Member"  within  the  meaning  of 
Section  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1)). 

May  14, 1993. 
George  Muller, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc  93-12006  filed  5-19-93;  8:45  am) 
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Minority  Businesa  Development 
Agency 

Buainess  Development  Center 
Applications:  Columbua,  Ohio  ItfSA 

AGENCY:  Minority  Business 
Development  Agency,  DOC. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Development  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3 


IMI 


year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 

fterformance  for  the  first  budget  period 
12  months)  is  estimated  at  $169,125  in 
Federal  funds,  and  a  minimum  of 
$29,846  in  non-federal  (cost-sharing) 
contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  period  of  performance  will  be  from 
October  1. 1993  to  September  30, 1994. 
The  MBDC  will  operate  in  the 
Columbus,  Ohio  geographic  service 
area.  The  award  number  of  this  MBDC 
will  be  05-10-93002-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical  assistance; 
and  serve  as  a  conduit  of  information 
and  assistance  regarding  minority 
business. 

Applications  will  be  evaluated 
initially  by  Regional  staff  on  the 
following  criteria;  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providng 
business  development  services  (10 
points);  the  firm's  approach  (tediniques 
and  methodology)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purposes  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
appUcant  on  previous  Federal  awards. 
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MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (MAT A)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate,  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
period  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
"discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Award  recipients  and  subrecipients 
under  this  program  shall  be  subject  to 
all  Federal  Departmental  regulations, 
pohcies,  and  procedures  applicable  to 
Federal  assistance  awards. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  the 
Department  of  Commerce  (DOC)  are 
made. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying:" 

Prospective  participants  (as  deRned  at  15 
CFR  part  26,  section  105)  are  subject  to  15 
CFR  part  26.  "Nonprocurement  Debannent 
and  Suspension"  and  the  related  section  of 
the  certification  fbnn; 

Grantees  (as  defined  at  15  CFR  part  26, 
section  605)  are  subject  to  IS  CFR  part  26, 
subpart  F,  "Govemment-wide  Requirements 
for  Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form; 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.Q  1352.  "Limitation  on 
use  of  appropriated  funds  to  influence 
certain  Federal  contracting  and  financial 
transactions."  and  the  lobbying  section  of  the 
certification  form  which  applies  to 


applications/bids  for  grants,  cooperative 
agreements,  and  contracts  fbr  more  than 
SIOO.OOO,  and  loans  and  loan  guarantees  for 
more  than  $150,000.  or  the  single  family 
maximum  mortgage  limit  for  affected 
programs,  whichever  is  greater;  and 

Any  applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit  an 
SF-LLL,  "Disclosure  of  Lobbying  Activities," 
as  required  under  156  CFR  part  28.  Appendix 

Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

The  Departmental  Grants  Officer  may 
terminate  any  grants/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBIX  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements:  unsatisfactory 
performance  of  MBIX;  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
appUcation  not  being  considered  for 
funding. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  they  may  have  received,  there  is  no 
obligation  on  the  part  of  the 
Government  to  cover  pre-award  costs. 

If  an  application  is  selected  for 
funding,  the  U.S.  Department  of 
Commerce  has  no  obligation  to  provide 
any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  the  Department. 
All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
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intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  bewa 
convicted  of  or  is  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity;  and  a  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

CLOSING  DATE:  The  closing  date  for 
applications  is  June  24, 1993. 
Applications  must  be  postmarked  on  or 
before  June  24, 1993. 

Address:  Chicago  Regional  Office, 
Minority  Business  Development 
Agency,  U.S.  Department  of  Cciiunerce, 
55  East  Monroe,  Suite  1440,  Qiicago, 
Illinois  60603. 

KM  FUfOHER  MFORMA-nON  CONTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  Office. 

Address:  Chicago  Regional  Office, 
Minority  Business  Development 
Agency,  55  East  Monroe  Street,  Suite 
1440,  Chicago,  Illinois  60603.  312/353- 
0182. 

STATUTOflY  AUTHOftfTY:  15  U.S.C.  1512. 
FUNDING  AUTHORITY:  Executive  Order 
11625,  October  13. 1971. 

SUPPt-EMENTARY  MFOmiATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  A  pre-bid  conference  will 
be  held  on  June  7, 1993,  at  10  a.m.  at 
the  MBDA  Chicago  Regional  Office. 
Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800    Minority  Businesi  Development 
(Catalog  of  Federal  Domestic  Assictance) 
Dated:  May  13, 1993. 

David  VagA. 

Fegional  Director,  Chicago  Regional  Office. 

|FR  Doc.  93-11899  Filed  S-l»-93;  8:45  am) 

iNjjNG  cooe  isi«-ai-M 


National  Ocaanlc  and  Atmotpheric 
Administration 

[Dodwl  No.  930617-31171 

Endangarad  and  Thraatanad  Spaclas; 
Mlnois  RIvar  Wlntac  Staaihaad  In 
Oragon 

AGENCY:  National  Marine  Fisheries 
Services  (NMFS),  NCAA,  Commerce. 
ACTION:  Notice  of  determination;  status 
review  and  request  for  information. 


NMFS  determines  that  the 
Illinois  River  winter  steelhead  in 
Oregon  does  not  constitute  a  "species" 
luider  the  Endangered  Species  Act  of 
1973,  as  amended,  16  U.S.C  1531  et 
seq.  (ESA)  and.  therefore,  does  not 
qualify  for  Usting  under  the  ESA  at  this 
time.  However,  the  Illinois  River  winter 
steelhead  is  part  of  a  larger 
evolutionarily  significant  unit  that  may 
qualify  for  protection  under  the  ESA. 
Accordingly,  NMFS  is  requesting 
biological  information  for  all  coastal 
steelhead  populations  in  California. 
Oregon,  and  Washington,  including 
Puget  Sound. 

ADDRESSES:  Comments  and  information 
should  be  submitted  to  Merritt  Tuttle, 
Chief,  Environmental  and  Technical 
Sarvices  Division,  NMFS,  Northwest 
Region,  911  N.E.  11th  Avenue,  suite 
620,  Portland,  OR  97232. 
DATES:  Biological  information  from  all 
interested  parties  will  be  accepted  until 
July  19,  1993. 

FOR  FURTHER  INfORMATJON  CONTACT: 
Garth  Griffin.  Environmental  and 
Technical  Services  Ehvision,  NMFS, 
Portland,  Oregon  (503/230-5430).  Jim 
Lecky,  NMFS,  501  West  Ocean 
Boulevard,  suite  4200,  Long  Beach, 
California  90802-4213  (310/980-4015) 
or  Marta  Nammack,  Protected  Species 
Management  Division,  NMFS,  1335 
East- West  Highway,  Silver  Spring, 
Maryland  20910  (301/713-2322). 

SUPPLEMENTARY  MFORMATION: 

Petition  Background 

On  May  6. 1992,  NMFS  received  a 
petition  from  Oregon  Natural  Resources 
Council,  the  Siskiyou  Regional 
Education  Project,  Federation  of  Fly 
Fishers,  Kalmiopsis  Audubon  Society, 
Klamath/Sisldyou  Coalition, 
Headwaters,  The  Wilderness  Society, 
North  Coast  Environmental  Center,  The 
Sierra  Club,  Oregon  Chapter,  and  The 
National  Wildlife  Federation,  to  list 
indigenous,  naturally  spawning  Illinois 
River  winter  steelhead  [Oncorhynchus 
mykjss)  and  to  designate  critical  habitat 
under  the  ESA.  The  petition  contained 
information  on  angler  catch  data  to 
illustrate  declining  population  trends; 
provided  information  on  geographic 
location,  spawning  distribution,  and 
anadromous  Ufa  history  to  illustrate 
evolutionary  significance;  and  provided 
information  on  geographical  isolation, 
distinctive  life  history  and  body  size 
characteristics,  and  effects  of  hatchery 
fish  to  illustrate  reproductive  isolation. 
NMFS  published  a  notice  on  July  31, 
1992  (57  FR  33939),  that  the  petition 
presented  substantial  scientific 
information  indicating  that  the  listing 
may  be  warranted.  To  ensure  a 


comprehensive  review,  NMFS  solicited' 
information  and  data  concerning  the 
present  and  historic  status  of  the  Illinois 
River  winter  steelhead  and  whether  or 
not  this  stock  qualifies  as  a  "species" 
under  the  ESA.  NMFS  also  requested 
information  on  areas  that  may  qualify  as 
critical  habitat  for  the  Illinois  River 
winter  steelhead.  A  total  of  42 
commenters  provided  information  and 
data  pertaining  to  historic  and  present 
steelhead  abundance  and  distribution, 
water  quality,  fishery  management 
practices,  land  management  practices, 
hatchery  management  impacts,  life 
history  characteristics,  and  stock 
identification. 

Biological  Background 

The  NMFS  Northwest  Region 
Biological  Review  Team  has  prepared  a 
technical  memorandum  "Status  Review 
for  Illinois  River  Winter  Steelhead." 
which  provides  more  detailed 
information,  discussion,  and  references. 
This  technical  memoranduih  is 
available  upon  request  (see 
ADDRESSES),  and  is  summarized 
below. 

The  Illinois  River  is  83  miles  long  and 
joins  the  Rogue  River  27  miles  from  the 
Pacific  Ocean.  The  Illinois  River 
watershed  covers  990  square  miles  in 
southwestern  Oregon  and  northern 
California.  The  Illinois  River  and  the 
Applegate  River  are  the  two  major 
tributaries  of  the  Rogue  River  Basin.  The 
mouth  of  the  Rogue  River  is  27  miles 
south  of  Cape  Blanco,  Oregon. 

The  name  steelhead  refers  to  the 
anadromous  form  of  rainbow  trout. 
Recently,  the  scientific  name  for  the 
biological  species  that  includes  both 
steelhead  and  rainbow  trout  was 
changed  from  Saimo  gairdneri  to 
Oncorhynchus  mykiss.  This  change 
reflects  a  belief  that  all  trouts  from 
western  North  America  share  a  common 
lineage  with  Pacific  salmon.  The  present 
endemic  distribution  of  steelhead 
extends  from  the  Kamchatka  Peninsula, 
Asia,  east  and  south,  along  the  Pacific 
coast  of  North  America,  to  Malibu  Creek 
in  southern  California. 

Steelhead  exhibit  a  wide  variety  of 
life  history  strategies.  In  general, 
steelhead  migrate  to  sea  after  spending 
two  years  in  freshwater  and  then  spend 
two  years  in  the  ocean  prior  to  returning 
to  fresh  water  to  spawn.  Deviations  from 
this  basic  pattern  are  common.  Some 
spawiiers  survive  and  return  to  the 
ocean  for  one  or  more  years  between 
spawning  migrations.  Some  steelhead 
return  to  freshwater  after  only  a  few 
months  at  sea  and  are  termed  "half- 
pounders,"  having  attained  the 
approximate  size  that  inspired  this  term. 
HaJf-pounders  generally  spend  the 


winter  in  freshwater  and  then  reCum  to 
the  sea  fcjr  a  year  before  returning  to 
freshwater  to  spawn. 

SteeUiead  exiiibit  two  spawning 
mignitioii  strategies.  Tha  "smnmer 
steelheed"  enter  fresh  water  between 
May  and  October,  beginning  their 
spawning  migration  in  a  sexually 
immature  state.  After  several  months  in 
fresh  water.  sumin«-  steetbead  mature 
and  spawn.  "Winter  steelhead"  enter 
fresh  water  between  November  and 
April  wtth  well  developed  gonads,  hi 
drainages  with  sympatric  populations  of 
summer  and  winter  steelhead.  these 
may  or  may  not  be  temporal  or  spatial 
separation  of  ^jawning.  Approximate 
spawning  windows  for  Rogue  Eiva 
steelhead  are  December-4hterch  for 
summer  steelhead  and  Maich-fune  for 
winter  steelhead. 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species.  Illinois  River 
wintar  steelhead  would  have  to  be  a 
"species"  under  the  ESA.  The  ESA 
defines  a  "species"  to  include  any 
"distinct  population  segment  of  any 
species  of  vertebrate .  .  .  which 
interbreeds  when  mature."  NMFS 
published  a  policy  (Noven^r  20, 1991; 
56  FR  58612)  on  how  it  will  apply  the 
ESA  species  definition  in  evaluating 
Pacific  salmon.  This  policy  provides 
that  a  salmon  population  will  be 
considered  distinct,  and  hence  a  species 
under  the  ESA.  if  it  represents  an 
evolutionatily  significant  unit  (ESU)  of 
the  biological  species.  The  population 
must  satisfy  two  criteria  to  be 
considered  an  ESU:  (1)  It  must  be 
reproductively  isolated  from  other 
conspecific  population  imits;  and  (2)  it 
must  represent  an  important  component 
in  the  evolutionary  legacy  of  the 
biological  species.  The  first  criterion, 
reproductive  isolation,  need  not  be 
absolute,  but  must  be  strong  enough  to 
permit  evolutionarily  important 
differences  to  accrue  in  diffiarent 
population  units.  The  second  criterion 
would  be  met  if  the  population 
contributed  substantially  to  the 
ecological/genetic  diversity  of  the 
species  as  a  whole.  Further  guidance  on 
the  application  of  this  poHcy  is 
contained  in,  "Pacific  sahnon 
(Oncorhynchus  spp.)  and  the  Definition 
of  Species  tmder  the  Endangered 
Species  Act,"  which  is  available  upon 
request  (see  ADDRESSES). 

Reproductive  laokatien 

For  this  criterion,  NMFS  considered 
factors  provided  by  the  petitioners  on 
the  isolation  of  the  Illinois  River 
spawning  groands.  the  effects  of  the 
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Illinois  River  Falls,  the  time  of  peak 
spawning,,  and  a  north-south  genetic 
differenc& 

Steelhead  that  spawn  in  the  upper 
parts  of  the  river  are  separated  by  as 
much  as  75  miles  from  the  confluence 
of  the  Illinois  and  the  Rouge  Rivers,  and 
this  may  contribute  to  reproductive 
isolation  of  steelheed  spawning  above 
Illinois  River  Falls.  However,  lower 
Illinois  River  tributaries  may  contribute 
substantially  to  overall  steelheed 
production  in  the  river,  and  these  lower 
river  areas  are  relatively  closer  to  (and 
hence  potentially  less  isolated  from) 
other  spawning  areas  in  the  Rouge 
River. 

The  Illinois  River  Falls  at  River  Mile 
40  may  act  (or  may  have  acted  in  the 
past,  before  modification)  as  a  "filter" 
that  allowed  adult  passage  only  during 
certain  river  levels.  However,  genetic 
analysis  failed  to  find  anything 
distinctive  about  Illinois  River  winter 
steelhead  from  either  above  or  below  the 
falls. 

Some  unpublished  data  indicate  that 
peak  spawning  for  Illinois  River  winter 
steelhead  occurs  around  the  first  of 
April,  which  is  two  weeks  earlier  than 
the  peak  for  steelhead  from  the  middle 
Rouge  River  and  two  weeks  later  than 
the  peak  for  steelhead  from  the 
Applegate  River.  Spawn  timing  may  be 
heritable  in  part,  but  is  also  subject  to 
modification  by  streamflow,  water 
temperature,  and  other  environmental 
variables.  The  two-week  differences  in 
peak  spawning  for  the  Illinois  River 
winter  steelhead  are  of  the  same 
magnitude  as  year-to-year  differences 
observed  in  Rogue  River  summer 
steelhead.  The  modest  difference  in 
peak  spawn  timing  cited  by  the 
petitioners  may  reflect  (or  may  be  the 
result  of)  reproductive  isolation,  but  this 
could  not  be  demonstrated  without 
considerably  more  data. 

The  petitioners  cited  evidence  for  a 
genetic  difference  between  steelhead 
populations  north  and  south  of  Cape 
Blanco,  Oregon.  Preliminary  data 
collected  by  NMFS  also  suggest  some 
degree  of  genetic  differentiation 
between  populations  north  and  south  of 
Cape  Blanco.  However,  the  same  data 
fail  to  show  any  consistent  differences 
between  steelhead  from  the  Illinois 
River  and  other  steelhead  populations 
from  northern  California  and  southern 
Oregon. 

Evolutionary  Si^ifkaoca 

NMFS  considered  information 
provided  by  the  petitioners  on  hatchery 
influence  and  fecton  that  pertain  to  life 
history  differences  between  Illinois 
River  winter  steelhead  and  Rogue  River 
steelhead.  The  life  history  factors 


included  age  at  «»»»«»>*' "g  and  spawning 

and  the  incidence  of  half-pounders. 

NMFS  found  some  records  of 
hatchery  releases  ot  other  steelhead 
stocks  into  the  Illinois  River.  However, 
the  magnitude  Cand  likely  effects)  of 
these  releases  was  Cairly  small.  The  very 
limited  fish  scale  data  for  Illinois  River 
winter  steelhead  are  consistent  with  tha 
petitioners'  conclusion  that  straying  of 
hatchery  fish  into  the  Illinois  River 
occurs  at  a  low  rate. 

Some  data  indicate  that  average  a%(a  at 
smolting  for  Illinois  River  winter 
steelhead  (two  or  more  years)  is  slightly 
higher  than  for  Rogue  River  steelhead. 
In  this  respect.  howe\'er.  lUinois  River 
winter  steelhead  are  similar  to  most 
other  populations  of  coastal  steelhead;  il 
is  Rogue  River  steelhead  that  differ  by 
smolting  on  average  at  a  somewhat 
younger  age. 

Unpublished  data  suggest  that,  at 
spawning,  Illinois  River  winter 
steelhead  on  average  are  somewhat 
older  and  larger  than  other  steelhead 
from  the  Rogue  River  basin.  However, 
the  Illinois  River  winter  stei^head  age 
data  are  from  scale  samples  returned  by 
anglers,  which  may  be  biased  toward 
older  (and  larger)  fish.  The  smailw  adult 
size  in  other  Rogue  River  populations 
may  also  be  a  consequence  of  slowed 
growth  during  the  half-pounder 
migration.  We  have  no  data  to  indicate 
that  Illinois  River  winter  steelhead  are 
remarkable  for  their  size  in  comparison 
to  other  coastal  steelhead  populations. 

The  petitioners  stated  that  the  absence 
of  "half-pounders"  in  the  Illinios  River 
supports  the  theory  of  genetic  isolation 
of  Illinois  River  winter  steelhead. 
However,  half-pounders  have  been 
reported  only  from  certain  drainages  in 
southern  Oregon  and  northern 
California,  and  they  may  not  be  present 
in  all  tributaries  of  these  drainages. 
Furthermore,  half-pounders  are 
generally  associated  with  summer-run 
populations,  and  this  life  history  trait 
appears  to  be  uncommon  in  winter-run 
fish.  Therefore,  in  lacking  half- 
pounders,  Illinois  River  winter 
steelhead  are  similar  to  most  other 
winter  steelhead  populations  and  to  all 
summer  steelhead  {X)pulations  outside 
the  northern  California  and  southern 
Oregon  area. 

Determination 

After  a  thorough  analysis  of  all 
information  available,  NMFS  has 
determined  that  the  Illinois  River  winter 
steelhead  do  not  represent  a  "species" 
under  the  ESA,  and  therefore,  a 
proposal  to  list  lUinois  River  winter 
steelhead  under  the  ESA  is  not 
warranted  at  this  time. 
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Expanded  Stahu  Review 

Although  NMFS  has  concluded  that 
there  is  insufficient  evidence  to 
demonstrate  that  the  Illinois  River 
winter  steelhead  by  themselves 
represent  an  ESU,  and  hence  a 
"species"  under  the  ESA,  Illinois  River 
winter  steelhead  are  imdoubtedly  part 
of  a  larger  ESU  whose  extent  has  not  yet 
been  determined.  Whether  this  larger 
ESU  would  merit  protection  under  the 
ESA  caimot  be  determined  st  this  time. 
Trends  in  steelhead  abundance  are 
downward  in  several  southern  Oregon 
coastal  streams  including  the  Illinois 
River.  NMFS  believes  that  it  is 
important  to  proceed  directly  to  identify 
the  larger  ESU  that  contains  Illinois 
River  winter  steelhead.  NMFS  is 
therefore  initiating  a  status  review  of  all 
coastal  steelhead  populations  in 
California,  Oregon,  and  Washington. 
NMFS  will  make  a  determination  of 
ESU(s)  in  these  areas  and  determine 
whether  or  not  to  propose  listing  under 
the  ESA  for  any  identified  ESU. 

Biological  Information  Solicited 

To  ensure  that  these  evaluations  are 
complete  and  are  based  on  the  best 
available  scientific  and  commercial 
data,  NMFS  is  soliciting  information 
and  comments  concerning  the  present 
and  historic  status  of  coastal  steelhead 
populations  in  California,  Oregon,  and 
Washington,  including  those  from  Puget 
Sound. 

Dated:  May  14. 1993. 
Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries. 
IFR  Doc.  93-11949  Filed  5-17-93;  8:45  am] 
HUJNQ  COOC  »1»-a-M 


Endangered  Specie*;  Permit*. 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  Commerce. 
ACTION:  Issuance  of  modification  No.  1 
to  permit  No.  790  {P509). 

SUMMARY:  On  September  2, 1992  (57  FR 
41477)  Permit  No.  790  was  issued  to 
Rot)ert  van  Dam,  Physiological  Research 
Laboratory,  Scripps  Institution  of 
Oceanography. 

Notice  is  hereby  given  that  on  May  13, 
1993,  as  authorized  by  the  provisions  of 
Endangered  Species  Act  (ESA)  (16 
U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  f)sh  and 
wildhfe  (50  CFR  Parts  217-227).  NMFS 
modified  Permit  No.  790  to  extend  the 
effective  date  through  December  31, 
1993. 

Issuance  of  this  Permit  modification, 
as  required  by  the  ESA,  was  based  on 
a  finding  that  such  Permit:  (1)  was 


applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  which  is  the  subject  of  this 
Permit;  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
Section  2  of  the  ESA.  This  Permit  and 
Modification  were  also  issued  in 
accordance  with  and  are  subject  to  the 
NMFS  regulations  governing  listed 
species  permits. 

The  Permit  and  Modification 
documentation  are  available  for  review 
in  the  following  offices  by  ap{>ointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East 
West  Highway.  Room  8268.  Silver 
Spring,  Maryland  20910  (301/713- 
2232);  and 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida 
33702  (813/893-3141). 

Dated:  May  13, 1993. 
WiUiam  W.  Fox. 

Director,  Office  of  Protected  Resources. 
(FR  Doc.  93-11975  Filed  5-19-93;  8:45  am) 

MLUNQ  CODE  3610-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Settlement  on  Import  Limit*  and 
Amendment  of  Export  Visa 
Requirement*  for  Certain  Cotton,  Wool 
and  Man-Made  Fiber  Textile  Product* 
Produced  or  Manufactured  In 
Indonesia 

May  14, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

limits,  a  restraint  period  and  visa 

requirements. 

EFFECTIVE  DATE:  May  21,  1993. 
FOA  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6704.  For  Information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

During  recent  consultations  between 
the  Governments  of  the  United  States 


and  Indonesia,  agreement  was  reached 
to  establish  specific  Umits  in  Group  II 
for  Categories  350/650,  for  the  period 
December  30. 1992  through  Jime  30, 
1993;  and  Category  447,  for  the  period 
March  30, 1993  through  June  30, 1993. 
For  Categories  350/650,  the  limits  for 
the  periods  December  30, 1992  through 
March  29. 1993  and  March  30. 1993 
through  June  30. 1993  are  being 
combined. 

Also,  limits  are  being  adjusted, 
variously,  for  swing,  carryforward, 
special  swing  and  special  carryforward. 

For  goods  exported  in  merged 
Categories  350/650  on  and  after  June  1, 
1993,  a  merged  visa  will  be  accepted. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23  1992).  Also 
see  52  FR  20134,  published  on  May  29, 
1987;  57  FR  24597,  published  on  June 
10, 1992;  58  FR  5362,  published  on 
January  21. 1993;  and  58  FR  17208. 
published  on  April  1, 1993. 

The  letter  to  tne  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
I.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  14, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  5, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  flber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  period  July  1, 1992  through  June 
30, 1993.  Also,  this  directive  amends,  but 
does  not  cancel,  the  directives  issued  to  you 
on  January  13, 1993  and  March  26, 1993  for 
cotton,  wool  and  man-made  Tiber  textile 
products  in  Categories  350/650  and  447  for 
the  periods  December  30, 1992  through 
March  29, 1993  and  March  30, 1993  through 
June  30, 1993. 

Effective  on  May  21, 1993,  you  are 
directed,  pursuant  to  a  Memorandum  of 
Understanding  (MOU)  dated  April  28, 1993 
between  the  Governments  of  the  United 
States  and  Indonesia,  to  combine  the  restraint 
periods  December  30, 1992  through  March 
29, 1993  and  March  30, 1993  through  June 


IMI 


30, 1993  lor  Categories  asoysSO  in  Group  U 
at  a  level  of  68.331  dozen '. 

Also,  you  are  directed  to  adjust  the  current 
limits  for  the  following  categories,  as 
provided  under  the  terms  of  the  MOU  dated 
April  28. 1993  and  the  current  bilateral 
agreement  between  the  Govemmenls  of  lh» 
United  States  and  Indonesia: 


Federal  Regater  /  Vol.  58,  No.  96  /  Thursday.  May  20,  1993  /  Notices  29393 


Category 


Levels  in  Group  I 

334/335  

341 

347/348  "I...!!1T„.. 

634/635  _ 

In  Group  II  subgroup 
447  


Ac^usted  RiTvt* 


187,428  dozen. 
762,182  dozen. 
1,273.000  dozen. 
228.000  dozen. 

7,864  dozen. 


'The  limits  have  not  been  adiusted  to 
account  (or  any  Iniporte  exported  after  March 
29.  1993  (Category  447)  and  June  30,  1992 
(the  rennaining  categortes). 

For  visa  purposes,  you  are  directed  to 
amend  further  the  directive  dated  May  19. 
1987.  to  include  merged  Categories  350/650 
for  goods  exported  on  and  afler  June  1. 1993. 

Merchandise  in  merged  Categories  350/650 
may  be  accompanied  by  either  the 
appropriate  merged  category  visa  or  the 
correct  category  corresponding  to  the  actual 
shipment 

Shipments  entered  or  withdrawn  firom 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate  visa 
shall  be  denied  entry  and  a  new  visa  must 
be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
I  Hayden  Boyd. 

Acting  Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  93-11957  Filed  5-19-93;  8:45  am) 

HLUMG  COOE  K10-OR-F 


Cancellation  of  ttw  hnptomentation  of 
a  New  Export  Visa  Stamp  Issued  by  the 
People's  Republic  of  China 

May  14, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Aareements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  cancelling 
the  new  visa  stamp. 


EFFkCnVE  DATE:  June  1, 1993. 

FOR  FWmCR  tNKMMATKM  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212. 

SUPPLaWCTAIIY  inforiution: 

AuUiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended,  section  204  of  the 


'  The  limit  has  not  been  adjustBd  to  •ccount  for 
any  imports  ooqxMted  aftar  Decambar  29, 1993. 


Agriculhiral  Act  of  1 956,  as  amended  (7 
U.S.Q  1854). 

On  March  30,  1993  a  notice  was 
published  in  tlie  Federal  Register  (58 
FR  16653)  announcing  that  the 
Goyemraent  of  the  People's  Republic  of 
China  would  begin  issuing  a  new  export 
visa  stamp  for  shipments  of  textile 
products,  produced  or  manufactured  in 
China  and  exported  from  China  on  or 
after  May  1. 1993.  The  Chairman  of 
OTA  directed  the  Commissioner  of 
Customs  to  accept  either  the  old  or  new 
stamp  through  May  31. 1993.  The 
Government  of  the  People's  Republic  of 
China  has  requested  that  the  new  visa 
stamp  not  be  implemented. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  tlie 
Commissioner  of  Customs  to  amend  the 
aforementioned  directive.  Goods 
produced  or  manufactured  in  China  and 
exported  from  China  on  and  after  June 
15,  1993  must  be  accompanied  by  the 
old  visa  stamp  issued  by  the 
Government  of  the  People's  Republic  of 
China  (see  49  FR  7269.  pubUshed  on 
February  28,  1984). 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Comaitta*  far  the  Implementatioa  of  Textile 
Agreements 

May  14,1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  24. 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive  directs 
you  to  accept  a  new  export  visa  stamp  issued 
by  the  Government  of  the  People's  Republic 
of  China  for  goods  exported  from  China  on 
or  after  May  1. 1993. 

Effective  on  June  1. 1993.  you  are  directed 
to  continue  to  accept  goods,  produced  or 
manufactured  in  China  and  exported  from 
China  on  or  af»8r  June  1. 1993  which  are 
accompanied  by  the  old  export  visa  stamp 
issued  by  the  Government  of  the  People's 
Republic  of  China.  You  are  directed  to  allow 
entry  to  goods  exported  bam  China  prior  to 
)une  15. 1993  to  enter  if  accompanied  by  the 
new  export  visa  stamp.  Goods  exported  on  or 
after  June  15, 1993  shall  not  be  accepted  if 
accompanied  by  the  new  visa  stamp. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  an 
appropriate  export  visa  must  be  obtained. 

The  Committee  for  the  Imptemsntation  of 
Texble  Agreements  has  determined  that  this 
actioa  bils  within  the  foreign  a£birs 
exception  to  the  rulemaking  provisions  of  5 
use  553(aKl). 


Sincerely. 
J.  Hayden  Boyd. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  9J-11958  Filed  5-19-93:  8:45  ami 
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DEPARTMEWT  Of  DEFENSE 
Office  of  the  SecreUMy 

DoD  Government-industry  Technical 
Data  Committee;  HAeeUng 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Acquisition).  DoD. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  section  807  of 
Public  Law  102-120,  the  National 
Defen.<fe  Authorization  Act  for  Fiscal 
Years  1992  and  1993,  a  Government- 
Industry  Technical  Data  Committee  has 
been  formed.  The  committee  will  make 
recommendations  to  the  Secretary  of 
Defense  for  the  final  regulations 
required  by  subsection  (a)  of  10  U.S.C. 
2320.  "Rights  in  Technical  Data." 

The  next  committee  meetings  are 
scheduled  for  May  27  and  28,  1993, 
from  9:30  a.m.  to  4  p.m.  at  400  Array- 
Navy  Drive,  Suite  120,  Arlington, 
Virginia.  These  meetings  will  be  open  to 
the  public.  Because  of  the  urgency  to 
complete  the  committee  final  report, 
public  notice  of  less  than  15  days  is 
being  provided.  For  more  information, 
please  contact  the  Committee  Executive 
Secretary,  Angelena  Moy  at  703-693- 
5639. 

Dated  May  14. 1993. 
L.M.  Byuuiu, 

Alternate  OSD  Federal  Register  Laison 
Officer,  Department  of  Defense. 
[FR  Doc.  93-11913  Filed  5-19-93;  8:45  ami 
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Department  of  ttie  Army 

Coastal  Engineering  Research  Board; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  Committee:  Coastal  Engineering 
Research  Board  (CERB). 

Date  of  Meeting:  \\iaB  15-17, 1993. 

Place:  Trump  Plaza.  Atlantic  City.  New 
Jersey. 

Time:  8  a.m.  to  5:15  p.m.  on  June  15;  8  a.m. 
to  4  p.m.  on  June  16;  8  a.m.  to  1 1:45  a.m.  on 
June  17. 

Theme:  Coastal  Data  Collection. 

Proposed  Agenda:  The  morning  session  on 
15  June  will  consist  of  a  report  of  Chiefs 
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Charge;  review  of  CERB  business;  and  panel 
presentations  pertaining  to  research  and 
development  data  needs  and  efforts  and  Held 
data  needs  and  efforts  from  the  Philadelphia 
District.  New  York  District,  and  West  Coast/ 
Pacific  Ocean.  The  afternoon  session  on  June 
15  will  consist  of  a  panel  discussion  dealing 
with  Coastal  Field  Data  Collection  Program 
and  Monitoring  Completed  Coastal  Projects. 
Presentations  include  an  introduction; 
Bamegat  Inlet,  Field  Wave  Gaging;  WIS  and 
CEDRS.  There  will  also  be  presentations 
dealing  with  the  Field  Research  Facility 
activities  entitled  Long-Term  Measurements, 
DUCK  '94,  SANDY  DUCK,  and  Nearshore 
Survey  Techniques.  A  panel  discussing  site 
specific  data  collection  on  the  coasts  of 
Delaware  and  New  Jersey;  Ocean  City, 
Maryland;  and  Oregon  Inlet  will  also  be 
presented.  New  data  collection  technology 
will  be  discussed  as  well  as  a  demonstration 
of  the  Surf  Rover  will  be  presented.  June  16 
will  be  devoted  to  a  presentation  of  the  1992 
storms  on  the  east  coast  and  a  field  trip  with 
an  overview  prior  to  departing  on  the  field 
trip.  The  following  projects  will  be  visited: 
Bamegat  Inlet;  Ocean  City,  New  Jersey;  and 
Cape  May. 

On  June  17,  there  will  be  presentations 
entitled  Status  of  Sea  Turtles  Study  and 
Corps  Involvement  in  St.  Paul  and  St.  George 
Harbors,  Alaska,  and  presentations  from 
representatives  from  the  New  Jersey 
Department  of  Environmental  Protection  and 
Energy,  Delaware  Department  of  Natural 
Resources  and  Environmental  Control,  and 
New  Jersey  Shore  and  Beach  Preservation 
Association,  and  recommendations  by 
members  of  the  Board. 

This  meeting  is  open  to  the  public; 
participation  by  the  public  is  scheduled  for 
10  a.m.  on  June  17. 

The  entire  meeting  is  open  to  the  public 
subject  to  the  following: 

1.  Since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent  to 
attend,  although  not  required,  is  requested  in 
order  to  assure  adequate  arrangements. 

2.  Oral  participation  by  public  attendees  is 
encouraged  during  the  time  schedule  on  the 
agenda;  written  statements  may  be  submitted 
prior  to  the  meeting  or  up  to  30  days  after 
the  meeting. 

Inquiries  and  notice  of  intent  to  attend  the 
meeting  may  be  addressed  to  Colonel 
Leonard  G.  Hassell,  Executive  Secretary, 
Coastal  Engineering  Research  Board,  U.S. 
Army  Engineer  Waterways  Experiment 
Station,  3909  Halls  Ferry  Road,  Vicksburg. 
Mississippi  39180-6199. 
Leonard  G.  HaaMll, 

Colonel,  Corps  of  Engineers,  Executive 
Secretary. 

|FR  Doc.  93-11966  Filed  5-19-93;  8:45  ami 
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Corp*  of  Engineers  . 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Westwego  to  Harvey 
Canal,  LA,  Hurricane  Protection 
Project  (Lalte  Cataouatche)  Post 
Authorization  Change  Study 

AGENCY:  New  Orleans  District,  U.S. 

Anny  Corps  of  Engineers,  Department  of 

Defense. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  this  post 
authorization  change  study  is  to 
investigate  extending  Federal 
involvement  in  providing  hurricane 
protection  to  an  additional  portion  of 
Jefferson  Parish. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brett  Herr.  telephone  (504)  862-2495. 
CELMN-PD-FG,  P.O.  Box  60267,  New 
Orleans,  Louisiana  70160-0267. 
Questions  regarding  the  DEIS  may  be 
directed  to  Mr.  Steve  Fox,  telephone 
(504)  862-2540.  CELMN-PD-RS. 

SUPPt^MENTARY  INFORMATION: 

1.  Proposed  Action 

As  part  of  the  "West  Bank  of  the 
Mississippi  River  in  the  Vicinity  of  New 
Orleans,  Louisiana,"  project,  this  study 
proposes  to  develop  an  economically 
feasible  and  environmentally  acceptable 
solution  to  improvements  for  flood 
control  and  hurricane  protection  in 
portions  of  the  Jefferson  Parish  urban 
area.  The  "Westwego  to  Harvey  Canal, 
Louisiana.  Hurricane  Protection  Project 
(Lake  Cataouatche)  Post  Authorization 
Change  Study."  is  being  conducted  in 
response  to  a  resolution  of  the 
committee  on  Public  Works  of  the 
United  States  Senate  dated  May  6, 1966. 
The  resolution  requested  the  Board  of 
Engineers  for  Rivers  and  Harbors  to 
review  the  reports  of  the  Chief  of 
Engineers  on  the  Mississippi  River  Delta 
at  and  below  New  Orleans.  Louisiana,  in 
that  part  of  Jefferson  Parish.  Louisiana, 
between  the  Mississippi  River  and 
Bayou  Barataria  and  Lake  Salvador,  and 
those  reports  published  as  House 
Document  Number  550,  Eighty-seventh 
Congress. 

2.  Alternatives 

Alternatives  being  considered  include 
floodwalls  and/or  levee  system 
alignments.  These  alternatives  will  be 
compared  to  the  No-Action  alternative. 

3.  Scoping  Process 

a.  The  scoping  process  involves 
identification  of  additional  alternatives 
and  signiGcant  issues  to  be  analyzed  in 
the  EIS.  Significant  issues  to  be 
analyzed  are  potential  impacts  on 


endangered  species  and  other  fish  and 
wildlife,  cultural  resources,  recreational 
resources,  wetlands.  Lake  Cataouatche. 
and  socio-economic  resources. 

b.  A.  scoping  document  will  be 
prepared  and  sent  to  persons  and 
agencies  known  to  have  an  interest  in 
flooding,  hurricane  protection  problems, 
natural  resources,  and  related  issues  in 
the  study  area.  This  scoping  document 
will  request  that  interested  parties 
provide  comments  on  alternatives, 
significant  issues,  impacts  of 
alternatives,  and  all  relevant  issues  for 
inclusion  in  the  DEIS.  All  affected 
Federal,  state,  and  local  agencies  and 
other  interested  private  organizations 
and  parties  will  be  encouraged  to 
participate  in  the  EIS  process. 

c.  A  30-day  period  will  be  allowed  to 
all  interested  agencies  and  individuals 
to  review  the  scoping  document  and 
provide  requested  scoping  input. 

4.  Public  Meeting  During  DEIS  Review 
Period 

A  public  meeting  will  be  scheduled 
and  held  during  the  DEIS  review  period 
to  answer  questions  and  receive 
comments  on  the  DEIS. 

5.  Availability 

A  DEIS  will  be  available  for  review  by 
the  public  during  the  fall  of  1995. 
Michael  DifDey, 

Colonel,  Corps  of  Engineers,  District  Engineer 
[FR  Doc.  93-11965  Filed  5-19-93;  8:45  am) 
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Intent  To  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  a  Reevaluation  Study  of  the 
Feasibility  of  Constructing  the 
Missouri  River  Levee  System  (MPLS) 
Levee  Unit  No.  L-142.  Jefferson  City, 
MO 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Kansas  City  District,  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  this  study  is 
to  reevaluate  the  feasibility  of 
constructing  the  MRLS  element  known 
as  Levee  Unit  No.  L-142,  considering 
the  economic,  environmental,  and  social 
changes  which  have  occurred  since  Unit 
L-142  was  authorized  by  the  Flood 
Control  Act  of  1944  (Public  Law  78- 
534). 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  proposed  study 
and  DEIS  can  be  answered  by  the 
Project  Manager,  Ms.  Roberta  Comstock, 
telephone  number  (816)  426-7345, 
Special  Studies  Branch,  Planning 
Division,  U.S.  Army  Corps  of  Engineers, 


IMI 


700  Federal  Building,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106-2896. 
SUPPLEMENTARY  INFOFIMATION:  1.  The 
Kansas  City  EHstrict  (KCD).  Corps  of 
Engineers,  is  undertaking  a  reevaluation 
study  of  the  feasibility  of  constructing 
the  component  of  the  MRLS  project 
known  as  Levee  Unit  No.  L-142.  KCD's 
study  will  consider  economic, 
environmental,  and  social  changes 
which  have  occurred  in  the  project  area 
since  Levee  Unit  L-142  was  authorized 
nearly  50  years  ago  as  part  of  the  Flood 
Control  Act  of  1944  (Pub.  L.  78-534). 
2.  KCD's  study  will  evaluate  the  no- 
action  alternative  as  well  as  various 
structural  and  non-structural 
alternatives  to  determine: 

a.  Flood  protection  costs  and  benefits; 

b.  Regional  social  and  economic 
impacts;  and, 

C.  Environmental  impacts  and 
mitigation  measures  for  the  various 
alternatives. 

Reasonable  alternatives  KCD  will 
examine  include  the  feasibility  of 
constructing  a  flood  control  levee  along 
various  alignments,  as  well  as  using 
other  measures  to  reduce  damages  and 
provide  flood  protection  for  the 
Jefferson  City  municipal  airport  vicinity 
and  the  "Cedar  City"  area  of  Jefferson 
City,  Missouri,  located  on  the  floodplain 
north  of  the  Missouri  River. 
3.  Scoping  Process, 
a.  A  public  workshop  will  be  held  in 
the  Cedar  City  area  within  the  affected 
project  area  near  the  end  of  May  1993. 
The  exact  date,  time,  and  location  of  the 
workshop  will  be  announced  when  the 
details  are  finalized.  Additional 
workshops  will  be  held  as  the  study 
progresses  to  keep  the  public  informed. 
Coordination  meetings  will  be  held  as 
needed  with  affected/concerned  local. 
State,  and  Federal  governmental 
entities. 

These  workshops  and  meetings,  as 
well  as  any  meetings  which  were 
previously  held  regarding  this  project, 
will  serve  as  the  collective  scoping 
process  for  preparation  of  the  DEIS.  No 
formal  "scoping"  meeting  will  be  held. 

Draft  documents  forthcoming  from  the 
study  will  be  distributed  to  Federal, 
State,  and  local  agencies,  as  well  as 
interested  members  of  the  general 
public,  for  review  and  comment. 

b.  Significant  issues  to  be  analyzed  in 
depth  include  evaluations  of: 

(1)  Ahemative  flood  protection  and 
damage  reduction  measures  (levee 
alignments,  flood  proofing,  and 
floodplain  evacuatiorO  and 
determinations  of  flood  control  costs 
and  benefits; 

(2)  Regional  social  and  economic 
impacts;  and 
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(3)  Environmental  impacts  and 
mitigation  measures  for  the  various 
alternatives. 

c.  The  Corps  will  request  the 
following  Federal  agencies  to  be 
Cooperating  Agencies  for  this  study: 
The  U.S.  Fish  and  Wildlife  Service 
(USFWS)  and  the  Federal  Aviation 
Agency  (FAA). 

d.  Environmental  consultation  and 
review  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
per  regulations  of  the  Council  of 
Environmental  Quality  (Code  of  Federal 
Regulations  40  CFR  parts  1500-1508). 
and  other  applicable  laws,  regulations, 
and  guidelines. 

4.  The  anticipated  date  of  availability 
of  the  DEIS  for  public  review  is 
November  1994. 

Dated:  April  27. 1993. 
MichMl  J.  Bart, 

Chief,  Planning  Division. 

IFR  Doc.  93-11967  Filed  5-19-93;  8:45  ami 
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Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Ertgineers 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  provide  a  copy  of  the  Regulatory 
Guidance  Letter  (RGL  93-1)  to  all 
known  interested  parties.  RGL's  are 
used  by  the  Corps  of  Engineers  as  a 
means  to  transmit  guidance  on  the 
permit  program  (33  CFR  parts  320-330) 
to  its  division  and  district  engineers. 
The  Corps  of  Engineers  publishes  RGL's 
in  the  Federal  Register  upon  issuance  as 
a  means  of  informing  the  public  of 
Corps  guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Collinson,  Regulatory  Branch, 
Office  of  the  Chief  of  Engineers  at  (202) 
272-1782. 

SUPPl^MENTARY  INFORMATION:  RGL  93-1, 
Subject:  Provisional  Permits  is  hereby 
published  as  follows: 
Regulatory  Guidance  Letter,  RGL  93-1 
Date  20  April  1993.  Expires  31 

December  1998 
Subject:  Provisional  Permits 
Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 

1.  Purpose 

The  purpose  of  this  guidance  is  to 
establish  a  process  that  clarifies  for 
applicants  when  the  U.S.  Army  Corps  of 
Engineers  has  completed  its  evaluation 
and  at  what  point  the  applicant  should 
contact  the  State  concerning  the  status 


of  the  Section  401  Water  Quality 
Certification  and/or  Coastal  Zone 
Management  (CZM)  consistency 
concurrence.  This  process  also  allows 
for  more  accurate  measurement  of  the 
total  length  of  time  spent  by  the  Corps 
in  evaluating  permit  applications  (i.e., 
frorti  receipt  of  a  complete  application 
until  the  Corps  reaches  a  permit 
decision).  For  verification  of 
authorization  of  activities  under 
regional  general  permits,  the  Corps  will 
use  the  appropriate  nationwide  permit 
procedures  at  33  CFR  330.6. 

2.  Background 

a.  A  Department  of  the  Army  permit 
involving  a  discharge  of  dredged  or  fill 
material  cannot  be  issued  until  a  State 
Section  401  Water  Quality  Certification 
has  been  issued  or  waived.  Also,  a 
Department  of  the  Army  permit  cannot 
be  issued  for  an  activity  within  a  State 
with  a  federally-approved  Coastal 
Management  Program  when  that  activity 
that  would  occur  within,  or  outside,  a 
State's  coastal  zone  will  affect  land  or 
water  uses  or  natural  resources  of  the 
State's  coastal  zone,  until  the  State 
concurs  with  the  applicant's 
consistency  determination,  or 
concurrence  is  presumed.  In  many 
cases,  the  Corps  completes  its  review 
before  the  State  Section  401  Water 
Quality  Certification  or  CZM 
concurrence  requirements  have  been 
satisfied.  In  such  cases,  applicants  and 
the  public  are  often  confused  regarding 
who  to  deal  with  regarding  resolution  of 
any  State  issues. 

6.  The  "provisional  permit" 
procedures  described  below  will 
facilitate  a  formal  communication 
between  the  Corps  and  the  applicant  to 
clearly  indicate  that  the  applicant 
should  be  in  contact  with  the 
appropriate  State  agencies  to  satisfy  the 
State  401  Water  Quality  Certification  or 
CZM  concurrence  requirements.  In 
addition,  the  procedures  will  allow  for 
a  more  accurate  measurement  of  the 
Corps  permit  evaluation  time. 

3.  Provisional  Permit  Procedure* 

The  provisional  permit  procedures  are 
optional  and  may  only  be  used  in  those 
cases  where:  (1)  The  District  Engineer 
(DE)  has  made  a  provisional  individual 
permit  decision  that  an  individual 
permit  should  be  issued,  and.  (ii)  the 
only  action(s)  preventing  the  issuance  of 
that  permit  is  that  the  State  has  not 
issued  a  required  Section  401  Water 
Quality  Certification  (or  waiver  has  not 
occurred)  or  the  State  has  not  concurred 
in  the  applicant's  CZM  consistency 
determination  (or  there  is  not  a  •     ■ 

presumed  concurrence).  In  such  cases, 
the  DE  may,  using  these  optional 
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procedures,  send  •  provtoicHnl  pennit  to 
the  applicant. 

a.  First,  the  DE  will  prepare  and  sign 
the  provisional  pennit  decision 
document  Then  the  provisional  pennit 
will  be  sent  to  the  applicant  by 
trantoiittal  letter.  [The  sample 
transmittal  letter  at  enclosure  1  contains 
the  minimum  information  that  must  be 
provided.) 

b.  Next,  the  applicant  would  obtain 
the  Section  401  Water  Quality 
Certification  (or  waiver)  and/or  CZM 
consistency  concurrence  (or  presumed 
concurrence).  Then  the  applicant  would 
sign  the  provisional  pennit  and  return  it 
to  the  DE  along  with  the  appropriate  fee 
and  the  Section  401  Water  Quality 
Certification  (or  proof  of  waiver)  and/or 
the  CZM  consistency  concurrence  (or 
proof  of  presumed  concurrence). 

c.  Finally,  the  Corps  would  attach  any 
Section  401  Water  Quality  Certification 
and/or  CZM  consistency  concunence  to 
the  provisional  permit,  then  sign  the 
provisional  permit  (which  then  becomes 
the  issue  final  permit),  and  forward  the 
permit  to  the  applicant. 

d.  This  is  the  same  basic  process  as 
the  normal  standard  pennit  transmittal 
process  except  that  the  applicant  is  sent 
an  unsigned  permit  (i.e.,  a  provisional 
permit)  prior  to  obtaining  the  Section 
401  Water  Quality  Certification  (or 
waiver)  and/or  CZM  consistency 
concurrence  (or  presumed  concurrence). 
(See  enclosure  2.)  A  permit  cannot  be 
issued  (i.e..  signed  by  the  Corps)  until 
the  Section  401  and  CZM  requirements 
are  satisfied. 

4.  Proviaional  Permit 

A  provisional  permit  is  a  standard 
fwrmil  docimient  with  a  cover  sheet. 
The  cover  sheet  must  clearly  indicate 
the  following:  that  a  provisional  permit 
is  enclosed,  that  the  applicant  must 
obtain  the  Section  401  Water  Quality 
Certification  or  CZM  concurrence  from 
the  State,  that  these  documents  must  be 
sent  to  the  Corps  along  %vith  the 
provisional  permit  signed  by  the 
applicant,  and  that  the  Corps  will  issue 
the  permit  upon  receipt  of  these 
materials.  The  issued  permit  is  the 
provisional  permit  signed  by  the 
applicant  and  the  Corps.  The 
provisional  permit  must  contain  a 
statement  indicating  that  the  applicant 
is  required  to  comply  with  the  Section 
401  Water  Quality  Certification, 
including  any  coaditions,  and/ or  the 
CZM  consistency  concurrence, 
including  any  conditions.  At  enclosure 
3  is  a  sample  cover  sheet  for  the 
provisional  pennit. 


5.  Provisianal  Pennit  Daciaion 

The  DE  may  reach  a  final  decision 
that  a  permit  should  be  issued  provided 
that  the  State  issue  a  Section  401  Water 
Quality  Certification  and/or  CZM 
concurrence,  in  order  to  reach  such  a 
decision  the  DE  must  complete  the 
normal  standard  permit  evaluation 
process,  prepere  and  sign  a  decision 
document,  and  prepare  a  standard 
permit,  including  any  conditions  or 
mitigation  (i.e.,  a  provisional  permit). 
The  decision  document  must  include  a 
statement  that  the  DE  has  determined 
that  the  permit  will  be  issued  if  the 
State  issues  a  Section  401  Water  QuaUty 
Certification  or  waiver  and/or  CZM 
concurrence,  or  presumed  concurrence. 
The  standard  (>ermit  will  not  contain  a 
condition  that  requires  or  provides  for 
the  applicant  to  obtain  a  Section  401 
Water  Quality  Certification  and/or  C2^ 
concurrence.  Once  the  decision 
document  is  signed,  the  applicant  has 
the  right  to  a  DA  permit  if  the  State 
issues  a  Section  401  Water  Quality 
CertiBcation  or  waiver  and/or  a  CZM 
concurrence,  or  if  concurrence  is 
presumed.  Once  the  decision  document 
is  signed,  the  permittee's  right  to 
proceed  can  only  be  changed  by  using 
the  modification,  suspension  and 
revocation  procedures  of  33  CFR  325.7, 
unless  the  State  denies  the  Section  401 
Water  Quality  Certification  or 
nonconcurs  with  the  appUcant's  CZM 
consistency  determination. 

6.  Enforcement 

In  some  cases,  applicants  might 
proceed  with  the  pro)ect  upon  receipt  of 
the  provisional  permit.  The  provisional 
permit  is  not  a  valid  permit.  In  such 
cases,  the  Corps  has  a  discretionary 
enforcement  action  to  consider  and 
should  proceed  as  the  DE  determines  to 
be  appropriate.  This  occurs  on  occasion 
during  the  standard  permit  transmittal 
process.  Since  the  Corps  is  not  changing 
the  normal  process  of  sending  unsigned 
permits  to  the  applicant  for  signature, 
there  should  not  be  an  increase  in  the 
occurrence  of  such  unauthorized 
activities. 

7.  Modification 

a.  In  most  cases  the  Section  401  Water 
Quality  Certification,  inchiding 
conditions,  and/or  CZM  consistency 
concurrence,  including  conditions,  will 
be  consistent  with  the  provisional 
permit.  In  such  cases,  the  DE  will 
simply  sign  the  final  peimit  and  enclose 
the  401  water  quality  certification  and/ 
or  CZM  consisteiicy  concurrence  with 
the  final  permit  (i.e.,  the  signed 
provisional  pennit). 


b.  In  a  few  cases  sach  State  approval 
may  necessitate  modifications  to  the 
Corps  preliminary  permit  decision. 
Such  modifications  will  be  processed  in 
accordance  with  33  CFR  325.7. 

(1)  When  the  modifications  are  miiMjr 
and  the  DE  agrees  to  such  modifications, 
then  a  supplement  to  the  provisional 
decision  document  may  biB  prepared,  as 
appropriate,  and  the  permit  issued  with 
such  modifications.  (This  should 
usually  be  done  by  enclosing  State  401 
Water  Quality  Certification  and/or  CZM 
consistency  concurrence  to  the  permit, 
but  in  a  few  cases  may  require  a  revision 
to  the  permit  document  itself.) 

(2)  When  the  modification  results  in 
substantial  change  or  measurable 
increase  in  adverse  impacts  or  the  Corps 
does  not  initially  agree  with  the  change, 
then  the  modification  will  be  processed 
and  counted  as  a  separate  permit  action 
for  reporting  purposes.  This  may  require 
a  new  public  notice  or  additional 
coordination  with  appropriate  Federal 
and/or  state  agencies.  The  provisional 
decision  document  will  be 
supplentented  or  may  be  completely 
rewritten,  as  necessary. 

8.  Denial 

If  the  State  denies  the  Section  401 
Water  Quality  Certification  and/or  the 
State  nonconcurs  with  the  applicant's 
CZM  consistency  determination,  then 
the  Corps  permit  is  denied  without 
prejudice. 

9.  This  guidance  expires  December 
31.  1998  unless  sooner  revised  or 
rescinded. 

FOR  THE  DIRECTOR  OF  QVIL 
WORKS: 

3  Ends 

JOHN  P.  ELMORE.  P.E., 

Chief.  Operations,  Construction  and 

Readiness  Division,  Dimctorate  ofCivU 

Works. 

SAMPLE 

PROVISIONAL  PERMIT 

TRANSMITTAL  LETTER 

Dear : 

We  have  completed  our  review  of  your 
permit  application  identified  as  [File  No., 
appi.  name,  etc.]  for  the  fotlowing  proposed 
work: 


near/in/at 


Enclosed  is  a  "PROVISIONAL  reRMIT  • 
The  provisional  permit  is  NOT  VALID  and 
does  not  authorize  you  to  do  your  work.  The 
provisional  peraiit  describes  the  work  that 
will  be  authorized,  and  the  General  and 
Special  Conditions  (if  any]  which  will  be 
placed  on  your  final  Department  of  the  Army 
(DA)  permit,  if  the  State  of 
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Water  Quality  Certification  and/or  Coastal 
Zone  Management  (CZM)  consistency 
requirements  are  satisfied  as  described 
below.  No  work  is  to  be  performed  in  the 
waterway  or  adjacent  wetlands  until  you 
have  received  a  validated  copy  of  the  DA 
permit. 

By  Federal  law  no  DA  permit  can  be  issued 
until  a  State  Section  401  Water  Quality 
Certification  has  been  issued  or  has  been 
waived  and/or  the  State  has  concurred  with 
a  permit  applicant's  CZM  consistency 
determination  or  concurrence  has  been 
presumed.  As  of  this  date  the  [State  401 
certification  agency]  has  not  issued  a  Section 
401  Water  Quality  Certification  for  your 
proposed  work.  If  the  (State  401  certification 
agency]  fails  or  refuses  to  act  by  (date  401 
certification  must  be  issued]  the  Section  401 
Water  Quality  Certification  requirement  will 
be  automatically  waived.  Also,  as  of  this  date 
the  [State  CZM  agency]  has  not  concurred 
with  your  CZM  consistency  determination.  If 
the  State  does  not  act  by  (six  months  from 
receipt  by  the  State  of  the  applicant's  CZM 
consistency  determination]  then  concurrence 
with  your  CZM  consistency  determination 
will  automatically  be  presumed. 

Conditions  of  the  State  Section  401  Water 
Quality  Certification  and/or  the  State  CZM 
concurrence  will  become  conditions  to  the 
final  DA  permit.  Should  the  State's  action  on 
the  required  certification  or  concurrence 
preclude  validation  of  the  provisional  permit 
in  its  current  form,  a  modification  to  the 
provisional  permit  will  be  evaluated  and  you 
will  be  notified  as  appropriate.  Substantial 
changes  may  require  a  new  permit  evaluation 
process,  including  Issuing  a  new  public 
notice. 

Enclosure  1 


FINAL  PERMIT  ACTIONS 
Normal  Permit  Process 

1.  Corps  completes  permit  decision,  and  state 
401/CZM  issued/waived 

2.  Corps  sends  unsigned  permit  to  applicant 

3.  Applicant  signs  permit  and  returns  with 
fee 

4.  Corps  signs  permit 
Draft  Permit  Process 

1.  Corps  complete  permit  decision,  but  state 
401/CZM  not  complete 

2.  Corps  sends  draft  permit  to  applicant 

3.  State  401/CZM  issued  waived 

4.  Applicant  signs  permit  and  returns  with 
fee  and  401/CZM  action 

5.  Corps  reviews  401/CZM  action  and  signs 
petot  '^ 

1.  TT^e  signed  draft  permit  with  the 
attached  401/CZM  action  is  to  be  treated  as 
the  applicant's  request  for  a  permit  subject  to 
any  401/CZM  certification/concuirence 
including  any  conditions. 

2.  If  the  401/CZM  action  results  in  a 
modification  to  the  draft  permit,  then  step  4. 
would  be  treated  as  a  request  for  such 
modification  and  if  we  agree  with  the 
modification,  then  the  permit  would  be 
issued  with  the  modification  and  the 
decision  document  supplemented,  as 
appropriate.  If  the  Corps  does  not  initially 
agree  with  the  modification,  or  it  involves  a 
substantial  change  or  measurable  increase  in 


adverse  impacts,  then  the  modification 
would  be  processed  as  a  separate  permit 
action  for  reporting  purposes. 

Once  the  State  has  issued  the  required 
Section  401  Water  Quality  Certification  and/ 
or  concurred  with  your  CZM  consistency 
determination  or  the  dates  above  have  passed 
without  the  State  acting,  and  you  agree  to  the 
terms  and  conditions  of  the  provisional 
permit,  you  should  sign  and  date  both  copies 
and  retxmi  them  to  use  (along  with  your 
SIOO.OO/SIO.OO  permit  fee].  Your  DA  permit 
will  not  be  valid  until  we  have  returned  a 
copy  to  you  bearing  both  your  signature  and 
the  signature  of  the  appropriate  Corps 
official. 

If  the  State  denies  the  required  Section  401 
Water  Quality  Certification  and/or 
nonconcurs  with  your  CZM  consistency 
determination,  then  the  DA  permit  is  denied 
without  prejudice. 

If  you  should  subsequently  obtain  a 
Section  401  Water  Quality  Certification  and/ 
or  a  CZM  consistency  determination 
concurrence,  you  should  contact  this  office  to 
determine  how  to  proceed  with  your  permit 
application. 

If  you  have  any  questions  concerning  your 
State  Section  401  Water  Quality  Certification, 
please  contact  (State  401  certification 
contact) 


If  you  have  any  questions  concerning  your 
CZM  consistency  determination,  please 
contact  (State  CZM  contact) 


If  you  have  any  other  questions  concerning 
your  application  for  a  DA  permit,  please 
contact  (Corps  contact]  at  (Corps  contact 
telephone  number] 
Enclosure  2 


PROVISIONAL  PERMIT 

NOT  VALID  . 

DO  NOT  BEGIN  WORK 

This  PROVISIONAL  PERMIT  is  NOT  VALID 
until: 

(1)  You  obtain: 

_a  Section  401  Water  Quality 


eertification  Srom  (State  Agency) 
_a  Coastal  Zone  Consistency 


determination  concurrence  from  (State 

Agency) 

(2)  You  sign  and  return  the  enclosed 
provisional  pennit  with  the  State  Section  401 
Water  Quality  Certification  and/or  CZM 
concurrence  and  the  appropriate  permit  fee 
as  indicated  below: 

$10.00 

$100.00 

_No  fee  required 


DO  NOT  BEGIN  WORK 
Enclosure  3. 

(FR  Doc.  93-11968  Filed  5-19-93;  8:45  am) 
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(3)  The  Corps  signs  the  permit  and  returns 
it  to  you. 

Your  permit  is  denied  without  prejudice,  if 
the  State  denies  your  Section  401  Water 
Quality  Certification  and/or  nonconcurs  with 
your  Coastal  Zone  Management  consistency 
determination. 


Defense  Logistics  Agency 

Prlviwy  Act  of  1974;  Computer 
Matching  Program  Between  the  Office 
of  Personnel  Management  and  the 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center.  Defense  Logistics  Agency. 
Department  of  Defense. 
hCnOH:  Notice  of  a  computer  matching 
program  between  the  Office  of 
Personnel  Management  (OPM)  and  the 
Department  of  Defense  (DoD)  for  pubUc 
comment. 


SUMMARY:  The  DoD.  as  the  matching 
agency  under  the  Privacy  Act  of  1974. 
as  amended.  (5  U.S.C.  552a).  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
OPM  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  civil  service  annuitants  who 
are  reemployed  in  the  Federal 
government.  By  comparing  the  data 
received  through  this  computer 
matching  program  on  a  recurring  basis, 
OPM  and  DoD  will  be  able  to  make 
timely  and  accurate  adjustments  in 
salary  and  benefits.  This  program  will 
prevent  or  correct  overpayment,  fraud 
and  abuse,  thus  insuring  proper  benefit 
payments. 

DATES:  This  proposed  action  will 
become  effective  June  21. 1993.  and  the 
computer  matching  will  proceed 
accordingly  without  further  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  ivritten  comments  to  the 
Director.  Defense  Privacy  Office.  Crystal 
Mall  4.  Room  920.  1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
FOR  FURTHER  MFORMA-DON  COfftACT:  Mr. 
Aurelio  Nepa.  Jr..  at  (703)  607-2943. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  DoD 
and  OPM  have  concluded  an  agreement 
to  conduct  a  computer  matching 
program  between  the  agencies.  The 
purpose  of  the  match  is  to  identify  civil 
service  annuitants  (including  disability 
annuitants  under  age  60)  who  are 
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reemployed  by  DoO.  This  matdi  will 
Insure  that  (1)  annuities  of  DoD 
reemployed  annuitants  are  terminated 
where  applicable,  and  (2)  salaries  are 
correctly  offeet  where  applicable.  A  cost 
benefit  analysis,  based  on  data  collected 
from  prior  matches,  shows  tiiat  OPM 
will  save  approximately  $222,500  over  a 
12-month  period  by  performing  this 
match.  DoD  does  not  expect  to  realize 
any  monetary  savings  from  this 
matching  program,  but  does  benefit  by 
having  a  mechanism  to  assist  in 
correcting  its  civilian  personnel  data 
bases.  Computer  matching  appeared  to 
be  the  most  efficient  and  effective 
manner  to  accompUsh  this  task  with  the 
least  amount  of  intrusion  of  personal 
privacy  of  the  individuals  concerned.  It 
was  therefore  concluded  and  agreed 
upon  that  computer  matching  would  be 
the  best  and  least  obtrusive  manner  and 
choice  for  accomplishing  this 
requirement. 

A  copy  of  the  computer  matching 
agreement  between  OPM  and  DoD  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  above  or  to  the  Chief,  Quality 
Assurance  Division,  Retirement  and 
Insurance  Group,  Office  of  Personnel 
Management,  Washington,  DC  2041S. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19, 1989. 

The  matching  agreement,  as  required 
by  5  U.S.C  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  May  7. 1993,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  od  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  InformaticMi  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  pursuant  to  paragraph  4b  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about 
hidividuals,"  dated  December  12. 1985 
(50  FR  52730,  December  24, 1985).  The 
matching  program  is  Bub)ect  to  review 
by  OMB  and  Congress  and  shall  not 
become  effective  until  that  review 
period  has  elapsed. 


Dated:  May  14, 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Pegister  Liaison 
Officer,  Department  of  Defense. 

Computer  Matching  Program  Batwoen 
th«  Offlcs  of  Personnel  Management 
and  the  Department  of  Defense  on 
Reemployed  Annuitants 

A.  Participating  agencies:  Participants 
in  this  computer  matching  program  are 
the  Quality  Assurance  Division, 
Retirement  and  Insurance  Group,  Office 
of  Personnel  Management  (OPM), 
Washington,  DC  20415,  and  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Department  of  Defense  (DoD).  The  OPM 
is  the  source  agency,  i.e.,  the  agency 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  agency  or  matching  agency, 
i.e.,  the  agency  that  actually  performc 
the  computer  matching. 

B.  Purpose  of  the  match:  The  purpose 
of  this  computer  matching  program  is  to 
identify  civil  service  annuitants 
(including  disability  annuitants  under 
age  60)  who  are  employed  by  DoD.  This 
match  will  help  insure  that  (1)  annuities 
of  DoD  reemployed  annuitants  are 
terminated  where  applicable,  and  (2) 
salaries  are  correctly  offset  where 
applicable. 

C.  Authority  for  conducting  the 
match:  Both  OPM  and  DoD  have 
responsibilities  to  monitor  and  adjust 
retirement  benefits  under  Title  5,  U.S.C. 
Section  8331  (CSRA),  (especially  5 
U.S.C.  Section  8344)  and  Title  5  U.S.C. 
Section  8401  {FER3A)  et  seq.  (especially 
5  U.S.C.  Section  8468). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended.  5  US  C.  552a, 
frx>m  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows:  OPM  will  use  records  from 
the  system  of  records  published  as  OPM 
Central-1,  Civil  Service  Retirement  and 
Insurance  Records,  57  FR  35698,  August 
10,  1992,  and  the  DoD  system  of  records 
published  as  Defense  Manpower  Data 
Center  Data  Base,  S322.10  DMDC.  58  FR 
10872,  February  22, 1993.  Appropriate 
routine  uses  have  been  publisned  by 
both  agencies  to  permit  disclosures 
needed  to  conduct  this  match.  OPM's 
routine  use  for  this  match  is  published 
in  paragraph  ff  of  the  Federal  Register 
notice  dated  August  10,  1992.  cited 
above.  These  routine  uses  are 
compatible  with  the  purpoce  for 
collecting  the  information  and 
establishing  and  maintaining  the  record 
systems. 


E.  Description  of  computer  matching 
program:  Cff*M,  as  the  source,  vnli 
provide  DMIX3  with  a  magnetic  tape 
extract  of  individuals.  The  tape  extract 
provided  by  OPM  will  contain  die 
name,  address.  Social  Security  Number, 
date  of  birth,  retirement  claim  number, 
payment  and  service  data  of  the 
individual  receiving  benefits  from  OPM. 
The  OPM  file  will  contain  the 
information  on  approximately  1.5 
million  CSRA  and  FERSA  retirees.  The 
DoD  hie  contains  approximately  1 
million  E>oD  civilian  employment 
records.  DMDC  will  match  OPM  data 
with  DoD  employee  data  for  the  same 
dates  to  make  an  initial  determination. 
DMDC  will  share  the  matched 
information  with  appropriate  DoD 
offices.  DoD  will  screen  the  initial  data 
appropriate  to  rule  out  matched 
individuals  who  are  not  valid  matches 
according  to  information  available  to 
them  at  the  time.  DoD  vtrill  take 
appropriate  adjustment  action  for  earJi 
matched  individual.  Each  individual 
identified  as  receiving  prohibited  or 
improper  salary  or  retirement  benefits 
will  be  notified  of  the  match  findings 
and  will  be  afforded  due  process  and 
given  the  opportunity  to  contest  the 
findings  and  any  actions  that  may  ensue 
as  a  result  of  the  match. 

F.  Inclusive  dotes  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  pieriod  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  on  a  semi-annual  basis, 
normally  in  January  and  July.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  OPM 
and  DoD,  the  matching  program  will  be 
in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of.  public 
comments  or  inquiries:  Director. 
Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920, 1941  Jefferson  Davis 
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Highway,  ArUngton,  VA  22202-4502. 
Telephone  (703) 607-2943. 

(FR  Doc.  93-11916  Filed  S-19-93;  8:45  am] 
aiLUNacooc  moo  o«  r 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commiaslon  Meeting  and  Ptiblic 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
May  26. 1993.  The  hearing  will  be  part 
of  the  Commission's  business  meeting 
which  is  open  to  the  public  and 
scheduled  to  begin  at  1:30  p.m.  in  the 
Lord  Delaware  Room  of  the  Harbour 
League  Gub  at  800  Hudson  Sqtisre, 
Camden,  New  Jersey. 

An  informal  conference  session 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  10:30 
a.m.  in  the  Kaighns  Point  Room  of  the 
Harbour  League  Club  and  will  include 
discussions  on  the  upper  Delaware  ice 
jam  project  and  a  status  report  by  the 
Commission's  Ground  Water  Advisory 
Committee  concerning  renewal  periods 
for  existing  ground  water  withdrawal 
dockets  and  Protected  Area  permit 
approvals. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
W.3,  Article  11  and/or  Section  3.8  of  the 
Compact: 

1.  Blue  Ridge  Real  Estate  Company, 
D-91-46.  A  surface  water  withdrawal 
project  to  provide  a  source  for  seasonal 
irrigation  of  the  applicant's  proposed 
golf  course.  Water  will  be  withdrawn 
from  Tobyhanna  Creek  near  its 
confluence  with  the  Lehigh  River  at  an 
average  monthly  rate  of  0.40  million 
gallons  per  day  (mgd).  The  project  is 
located  in  Kidder  Township,  Carbon 
County,  Pennsylvania. 

2.  Pennsville  Sewerage  Authority  D- 
92-6  CP.  An  applir.ation  for  approval  of 
a  sewage  treatment  plant  (STP)  upgrade 
and  modification  project.  The  applicant 
proposes  to  modify  the  existing  1.88 
mgd  secondary  treatment  process  to 
improve  the  STP's  effluent  quality.  The 
design  capacity  of  the  modified  STP 
will  be  1.88  mgd  and  it  will  continue  to 
sene  the  municipal  wastewaters 
generated  in  Pennsville  Township.  The 
STP  is  located  at  the  south  end  of 
Delaware  Drive  ir  Pennsville  Township, 
Salem  County,  New  Jersey  and  the 
treated  effluent  will  continue  to 
discharge  to  the  Delaware  River  in 
Water  Quality  Zone  5. 


3.  Worcester  Tovmship  Sewage 
Treatment  Plant  D-92-36  CP.  An 
apphcation  from  the  Township  of 
Worcester  for  approval  of  modification 
and  expansion  of  its  Valley  Green 
Sewage  Treatment  Plant  (STP).  The 
application  proposes  minor 
modifications  to  its  existing  tertiary 
level  STP  to  increase  its  treatment 
capacity  fixim  0.08  mgd  to  0.09  mgd  in 
order  to  treat  wastewaters  generated  by 
a  proposed  new  development  in  its 
service  area  in  a  portion  of  Worcester 
Township.  The  treated  effluent  will 
continue  to  discharge  to  Zacharias  Creek 
near  the  STP  located  just  south  of  the 
intersection  of  State  Highways  363  and 
73  in  Worcester  Township,  Montgomery 
County,  Pennsylvania. 

4.  Atlantic  City  Electric  Company  D- 
92-57.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  30  million  gallons  (mg)/30 
days  of  water  to  the  applicant's 
Deepwater  Generating  Station  from  new 
Well  No.  7,  and  to  retain  the  existing 
withdrawal  limit  from  all  wells  of  42 
mg/30  days.  The  project  is  located  in 
Pennsville  Township,  Salem  County, 
New  Jersey. 

5.  City  ofCoatesville  Authority  D-92- 
64  CP.  A  sewage  treatment  plant  (STP) 
upgrade  project  that  entails  the  addition 
of  a  phosphorus  removal  system  to  the 
City  ofCoatesville  Authority's  existing 
3.85  mgd  capacity  facility  which  will 
continue  to  serve  the  Qty  ofCoatesville 
and  portions  of  Cain  and  Valley 
Townships.  The  STP  is  located  just  west 
of  Franklin  Street  in  South  Coatesville 
Borough,  Chester  County,  Pennsylvania 
and  will  continue  to  discharge  to  the 
West  Branch  Brandywine  Creek. 

6.B6-B  Poultry  Company.  Inc.  D-92- 
78.  An  application  for  approval  of  a 
groimd  water  withdrawal  project  to 
supply  up  to  9.3  mg/30  days  of  water  to 
the  applicant's  poultry  processing 
facility  from  existing  Well  Nos.  4.  5  and 
6,  and  to  limit  the  withdrawal  from  all 
wells  to  9.3  mg/30  days.  The  project  is 
located  in  Pittsgrove  TovbTiship.  Salem 
County,  New  Jersey. 

7.  Walnut  Bank  Water  Company  D- 
92-63  CP.  An  application  for  approval 
of  an  expanded  ground  water 
withdrawal  project  from  existing  Well 
Nos.  2  and  3,  and  to  increase  the 
existing  withdrawal  limit  of  5.16  mg/30 
days  fit)m  all  wells  to  11.16  mg/30  days. 
The  proposed  increase  has  been 
requested  for  the  purposes  of  providing 
additional  water  supplies  to 
Quakertown  Borough  and  Richland 
Township.  The  project  is  located  in 
Richland  Township.  Bucks  County,  in 
the  Southeastern  Peimsylvania  Ground 
Water  Protected  Area. 


8.  Borough  ofHopatcong  D-92-S5  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  2.9  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  3A,  and  to  limit 
withdrawal  from  all  wells  to  18.91  mg/ 
30  days.  The  project  is  located  in 
Hopatcong  Borough.  Sussex  County, 
New  Jersey. 

9.  Seiders  Hills  Land  Development  D- 
93-14.  A  project  to  construct  a  new 
secondary  level  sewage  treatment  plant 
(STP)  to  ultimately  treat  up  to  90,000 
gallons  per  day  (gpd).  The  STP  project 
is  designed  in  phases  with  the  first 
phase  to  treat  an  average  daily  flow  of 
30,000  gpd  and  serve  the  planned 
residential  development  of  Seiders  Hills 
in  North  Manheim  Township. 
Schuylkill  County,  Pennsylvania.  The 
STP  will  be  located  just  south  of 
Legislative  Route  53008  and  on  the 
north  bank  of  the  West  Branch 
Schuylkill  River,  to  which  it  will 
discharge,  in  North  Manheim 
Township. 

10.  Ausimont  USA.  Inc.  D-93-15.  A 
project  to  modify  the  applicant's 
existing  industrial  wastewater  treatment 
plant  (IWTP)  located  in  West  Deplford  - 
Township,  approximately  one  mile 
south  of  'Thorofare  and  just  east  of  Little 
Mantua  Creek,  Gloucester  County,  New 
Jersey.  The  IWTP  will  continue  to 
operate  at  approximately  0.4  mgd, 
treating  wastewater  generated  by  the 
applicant's  fluorocarbon  production 
operation.  The  IWTP  will  be  modified 
by  the  addition  of  a  sand  filter.  The 
treated  effluent  will  continue  to 
discharge  to  the  Delaware  River  in 
Wafer  Quality  Zone  4. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offlces.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Eiias 
concerning  docket-related  questions. 
Persons  wi.shing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  May  11.  1993. 
Susan  M.  WeisnMn. 
Secretary. 
|FR  Doc.  93-11900  Filed  5-19-93,  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Propoaed  information  Collectlcn 
Requesta 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 
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SUMMARY:  The  Director,  Infonnation 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  21, 
1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Dwk  Officer, 
Department  of  Education,  Office  of 
Maiaagement  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4682  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  MFORMATION  CONTACT:  Gary 
Green,  (202)  401-3200.  Individuals  who 
are  hearing  impaired  may  call  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Monday  through  Friday. 

SUPPLEMEflTARY  MFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obhgations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  infonnation  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  pubUc;  (5)  Reporting 
burden;  and/or  f6)  Recordkeeping 
burden;  and  (7)  Abstract.  0MB  invites 
pubhc  comment  at  the  address  speciHed 
above.  Copies  of  the  requests  are 
available  from  Gary  Green  at  the  address 
specified  above. 


Dated:  May  14. 1993. 
Gary  GrMO, 

Director.  Infonnation  Resources  Management 
Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Transcript  Study  of  Newly 
Minted  Teachers. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households:  businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations 

Reporting  Burden: 

Responses:  850 — Burden  Hours:  71. 

Recordkeeping  Burden: 

Recordkeepers:  0 — Burden  Hours:  0. 

Abstract:  The  purpose  of  this  data 
collection  is  to  collect  the  college 
transcripts  on  "newly  minted"  teachers 
from  the  1990-91  Schools  and  Staffing 
Survey.  The  transcript  data  on  these 
teachers  will  be  coded  and  combined  for 
analysis  purposes  with  the  transcript 
data  on  newly  qualified  teachers  from 
the  Recent  College  Graduates  Study  of 
1990-91. 

(FR  Doc  93-11947  Filed  5-19-93;  8:45  am] 


Propoaed  Information  Collection 
Raqueata 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  hiformation 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  21, 
1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
E)epartment  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Gary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 


877-6339  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 

SUPPt^MENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  infonnation 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  infonnation  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden,  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  fit)m  Gary  Green  at  the  address 
specified  above. 

Dated:  May  14. 1993. 

Gary  Green, 

Director,  Infonnation  Resources  Management 
Service. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Application  for  Grants  Under 
the  Library  Services  and  Construction 
Act. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  55 — Burden  Hours:  2,255. 

Recordkeeping  Burden: 

Recordkeepers:  0 — Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  to  apply  for 
funding  under  the  Library  Services 
Band  Construction  Act.  'The  Department 
will  use  the  information  to  make  grant 
awards. 

[FR  Doc.  93-11948  Filed  5-19-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Floodplain  and  Wetlands  Invotvement 
Notification  for  Propoaad  Public  Water 
Supply  Near  the  Department  of 
Energy's  Femald  Environmental 
Management  Project;  Femald,  OH 

agency:  U.S.  Department  of  Energj-. 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  proposes  to  provide 
funding  for  the  installation  of  a  public 
water  supply  to  be  utilized  by  Femald 
Environmental  Management  Project 
(FEMP)  areas  residents  whose  ground- 
water supply  may  have  been  affected  by, 
or  has  the  potential  to  be  affected  by,  the 
South  Ground-Water  Contamination 
Plume  (South  Plume).  This  project 
would  be  implemented  in  cooperation 
with  the  Hamilton  County  Department 
of  Public  Works  as  part  of  a  larger 
project  to  supply  water  to  the  citizens  of 
Crosby  Township,  Ohio.  The  proposed 
action  involves  the  installation  of 
approximately  14  miles  of  pipeline 
within  the  existing  state  and  county 
road  easements  in  Hamilton  and  Butler 
Counties,  Ohio.  Approximately  60 
percent  of  the  transmission  and  ' 

distribution  pipeline  network  would  be 
installed  within  the  100-year  floodplain 
of  the  Great  Miami  River.  In  addition, 
the  proposed  action  would  involve 
wetlands  along  the  pipeline  route.  In 
accordance  with  10  CFR  part  1022,  DOE 
will  prepare  a  floodplain  and  wetlands 
assessment  and  will  perform  this        \^- 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  barm  to  or 
within  the  affected  floodplain  and 
wetlands.  Maps  and  further  information 
on  this  proposed  action  are  available 
from  DOE  at  the  address  below. 

DATES:  Comments  are  due  to  the  address 
below  by  June  4. 1993. 
ADDRESSES:  Mail  comments  to:  Mr. 
Wally  Quaider,  Assistant  Manager, 
Technical  Support,  DOE  Femald  Field 
Office.  P.O.  Box  398705,  Qncinnati, 
Ohio  45239-8705.  Fax  comments  to: 
(513)  648-3077. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  general  DOE 
floodplain  environmental  review 
requirements,  contact:  Ms.  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Oversight,  EH-25.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202)  586- 
4600  or  (800) 472-2756. 
SUPW-EMEMTARY  INFORMATION:  The 
primary  objective  of  the  public  water 
supply  project  at  FEMP  is  to  provide  a 
permanent,  reliable,  and  safe  water 
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supply  to  local  residents.  DOE  has 
agreed  to  participate  in  the  provision  of 
dirinking  water  to  the  public  as  part  of 
the  Amended  Consent  Agreement 
entered  into  between  DOE  and  the  U.S. 
Environmental  Protection  Agency,  dated 
September  1991.  DOE  would  provide 
funding  for  the  engineering  and 
installation  of  transmission  and 
distribution  water  mains  from  an 
existing  public  water  supply  source,  a 
water  reservoir,  and  service  taps  and 
connections  for  affected  or  potentially 
affected  properties.  The  proposed  action 
involves  the  installation  of 
approximately  14  miles  of  pipeline 
within  the  existing  state  and  cxjunty 
road  easements  in  Hamilton  and  Butler 
Counties,  Ohio.  The  pipeline  would  be 
installed  along  East  Miami  River  Road 
from  the  Cincinnati  Water  Works' 
Bolton  Plant  to  and  across  the  bridge  at 
Cincinnati  Brookville  Road,  along  State 
Route  126  to  its  intersection  with  State 
Route  128,  and  along  State  Route  128 
running  south  of  its  intersection  with 
New  Haven  Road.  The  remainder  of  the 
pipeline  would  be  installed  within 
existing  easements  along  Wiley,  New 
Haven  and  Paddy's  Run  Roads. 
Approximately  12.7  acres  of  floodplain 
and  1.5  acres  of  wetlands  would  be 
involved  in  the  proposed  action.  The 
portions  of  pipeline  to  be  installed  in 
the  100-year  floodplain  of  the  Great 
Miami  FUver  would  occur  along  existing 
roadways  and  within  existing  easements 
in  areas  that  have  been  previously 
disturbed.  In  addition,  surface  soil 
samples  would  be  collected  and 
monitored  for  radiological  activity 
before  constmction  of  the  pipeline 
begins.  In  accordance  with  DOE 
regulations  for  compliance  with 
floodplain  and  wetlands  environmental 
review  requirements  (10  CFR  part  1022), 
DOE  will  prepare  a  floodplain  and 
wetlands  assessment  for  this  proposed 
action.  After  DOE  issues  the  assessment, 
a  floodplain  statement  of  findings  will 
be  published  in  the  Federal  Register. 
Paul  D.  Grimm, 

Acting  Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Monag/ement. 
[PR  Doc.  93-12003  Piled  5-19-93;  845  ami 
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Notice  of  Roodplain  and  Wetlands 
Involvement  for  the  K-1515  Sanitary 
Water  Treatment  Plant  improvements 

AGENCY:  Department  of  Energy  (DOE). 
ACnON:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  DOE  proposes  to  improve  the 
K-1515  Sanitary  Water  Treatment  Plant, 
at  the  Oak  Ridge  Reservation  K-25  Site, 


to  meet  new  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  requirements.  In  accordance 
with  10  CFR  1022,  DOE  will  prepare  a 
floodplain  and  wetlands  assessment  and 
will  perform  this  prop>osed  action  in  a 
manner  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected 
floodplain/wetlands. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  June  4, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Tom  Tison,  K-25  Site 
Manager,  (EW-96).  U.S.  Department  of 
Energy,  Post  Office  Box  2003,  Oak 
Ridge,  Tennessee  37831-7136  or  fax 
comments  to  615-574-4724. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  Maps  and  further  information  on 
this  proposed  action,  contact:  Tom 
Connor,  Program  Manager,  (EW^96). 
U.S.  Department  of  Energy,  Post  Office 
Box  2003,  Oak  Ridge.  Tennessee  37831- 
7136  or  fax  comments  to  615-574-4724. 

For  further  information  on  general 
EXDE  floodplain/wetlands 
environmental  review  requirements, 
contact:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  EH-25.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-4600 
or  (300) 472-2756. 
SUPPt^MENTARY  MFORMATION:  The 
proposed  action  consists  of  replacing 
the  K-1515-C  Lagoon,  which  functions 
as  a  settling  basin  for  effluent  from  the 
K-1515  Sanitary  Water  Treatment  Plant 
on  the  Oak  Ridge  Reservation,  at  the  K- 
25  Site,  with  a  new  lagoon.  Currently, 
settleable  solids  from  the  sedimentation 
basins  and  the  filter  backwash  water  are 
discharged  to  the  K-1515-C  Lagoon. 
The  lagoon  has  been  determined  to  be 
"waters  of  the  state"  by  the  Tennessee 
Department  of  Environment  and 
Conservation  (TOTC).  so  that  an 
alternative  method  for  the  management 
of  the  waste  water  residuals  must  be 
considered.  The  proposed  action  is  to 
construct  a  1.1  million  gallon  lagoon  to 
settle  solids  and  dissipate  chlorine 
contained  in  the  water  treatment  plant 
effluent.  A  discharge  pipeline  to  the 
Clinch  River,  a  recycle  line  to  the  raw 
water  tank,  and  installation  of 
associated  piping,  pumps, 
in.strumentation  wiring,  and  electrical 
controls  are  included  in  the  proposed 
action.  A  discharge  point  has  been 
designated  by  the  State  and  is  included 
in  the  existing  NPDES  permit. 

The  new  lagoon  would  be  located 
northeast  of  the  existing  water  treatment 
facility.  A  portion  of  the  discharge 
pipeline  would  infringe  upon  the  100- 
year  floodplain  of  the  Clinch  River.  A 
wetlands  survey  was  completed  on 
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October  19. 1992,  and  the  proposed  new 
lagoon  and  discharge  pipeline  will  not 
disturb  existing  wetlands.  The  action 
was  proposed  to  meet  new  NPDES 
permit  requirements  for  the  K-25  Site. 
In  accordance  with  DOE  regulations  for 
compUance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
wrill  prepare  a  floodplain  and  wetlands 
assessment  for  the  proposed  action.  This 
assessment  will  determine  the  impact  of 
discontinuing  filter  backwash  into  the 
existing  lagoon  and  associated  wetlands. 
The  assessment  wiH  be  included  in  the 
environmental  assessment  (£A)  being 
prepared  for  the  proposed  project  in 
accordance  with  the  reouireraents  of  the 
National  Environmental  Policy  Act.  A 
floodplain  statement  of  findings  will  be 
included  in  any  finding  of  no  significant 
impact  that  is  issued  following  the 
completion  of  the  EA  or  may  be  issued 
separately.  DOE  shall  take  no  action 
prior  to  15  days  after  publication  of  this 
notice. 

Paul  D.  Grimm, 

Acting  Assistant  Secretary  for  Environmental 
Restoration  and  Waste  Management. 
(FR  Doc.  93-12002  Filed  5-19-93;  8:45  am] 
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Financial  Asaiatanca  Award  (Grant) 

AC6NCY:  U.S.  Department  of  Energy 
(DOE).  San  Francisco  Operations  Office. 
ACTION:  Notice  of  intent  to  award  a  grant 
on  the  basis  of  noncompetitive  financial 
assistance. 

SUMMARY:  The  DOE  intends  to  enter  into 
a  financial  Assistance  Award  with 
National  Hispanic  University  for  the 
continuation  of  a  project  entitled: 
"Bilingual  Science  Environmental 
Restoration  Education  Project: 
Underrepresented  Minorities  at  Risk." 
under  Grant  No.  DE-FG03-90SF18628. 
The  major  objective  of  this  project  is  to 
develop  a  classroom  teaching/learning 
model  for  the  elementary  grades  to  train 
Bilingual  Science  Teachers.  This 
preparation  of  the  teachers  in  turn  will 
motivate  and  stimulate  Hispanic  and 
other  inner-city  youths  to  be  concerned 
about  the  Environment,  to  consider 
science  as  a  career  option  and  thereby 
contribute  to  the  restoration  and 
protection  of  the  environment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Coleman,  Department  of  Energy. 
San  Francisco  Operations  Office,  1333 
Broadway.  Oakland.  CA  94612.  (510) 
273-7117. 

SUPPLEMENTARY  MPORMATION:  National 
Hispanic  University  is  the  only 
Hispanic  Four-year  institution 
providing  a  science  training  program  for 


class  room  teachers  working  with 
bilingual  students  in  the  United  States 
mainland.  This  project  has  been  ongoing 
for  three  years  and  involves  three 
unique  and  important  components,  (1) 
National  Hispanic  University,  (2)  A 
School/Home  component  serving  at-risk 
minority  students  and  (3)  involvement 
with  parents  and  community  based 
organizations.  So  far  the  cxuriculum  and 
materials  have  been  developed  for 
grades  1-3.  Materials  for  additional 
grades  (4-6)  will  be  developed  starting 
in  this  fourth  year.  The  result  of  this 
project  is  that  students  involved  in  it  are 
excited  about  science  and  the 
environment  which  can  motivate  them 
to  choose  these  areas  as  life  long  careers. 

Issued  in  Oakland.  May  3. 1993. 
Joan  Macnuky, 

Ck)ntracts  and  Assistance  Management 
Division. 

(FR  Doc.  93-12001  Filed  5-19-93;  8:45  am] 
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Faderal  Enargy  Regulatory 
Commiaalon 

[Doctot  No*.  ER92-436-003,  •!  al.] 

Florida  Power  Corp.,  et  al.;  Electric 
Rata,  Small  Power  Production,  and 
Interlocking  Directorate  Filinga 

May  13. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 

1.  Florida  Power  Corporation 

[Docket  No.  ER92-43&-003] 

Take  notice  that  on  April  30, 1993, 
Florida  Power  Corporation  (Florida 
Power)  tendered  for  filing  its 
compliance  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  May  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

2.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER93-4  72-000] 

Take  notice  that  on  May  6. 1993,  San 
Diego  Gas  k  Electric  Company  (SDG&E) 
tendered  for  filing  additional 
information  describing  in  more  detail: 
(1)  The  exchange  terms;  (2)  the 
exchange  rate;  and  (3)  the  prices  for 
option  energy  contained  in  Docket  No. 
ER93-472-000. 

SDG&E  respectfully  requests  waiver  of 
the  notice  provisions  of  §  35.3  of  the 
Commission's  Regulations  to  permit  the 
Subsequent  Agreement  to  become 
effective  May  1.  1993. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  BPA. 


Comment  date:  May  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Company 

[Docket  No.  ER93-593-000J 

Take  notice  that  on  April  28, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  the  Connecticut 
Light  and  Power  Company  (CL&P), 
Western  Massachusetts  Electric 
Company  (WMECO).  and  Public  Service 
Company  of  New  Hampshire  (PSNH) 
tendered  for  filing  a  letter  agreement 
that  amended  their  sales  agreement  with 
Consolidated  Edison  Company  of  New 
York  (Con  Ed). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Con  Ed. 

NUSCO  requests  that  the  Commission 
waive  its  regulations  to  the  extent 
necessary. 

Comment  date:  May  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Thomas  E.  Capps 

[Docket  No.  ID-2  787-000] 

Take  notice  that  on  May  3, 1993 
Thomas  E.  Capps  (Applicant)  tendered 
for  filing  an  application  under  section 
3fi5(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions:  Director  and 
Chairman  of  the  Board,  Virginia  Electric 
and  Power  Company.  Director. 
NationsBank  Corporation. 

Comment  date:  May  28,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of  Colorado 

[Docket  No.  ER93-634-0001 
Take  notice  that  on  May  6, 1993, 

Public  Service  Company  of  Colorado 

(PSC)  tendered  for  filing  a  Notice  of 

Cancellation  of  FERC  Rate  Schedule  No. 

58. 
Comment  date:  May  28, 1993.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

6.  Cambridge  Electric  Light  Company 

[Docket  No.  ER93-433-000] 

Take  notice  that  on  May  7, 1993. 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing  an 
amendment  to  its  filing,  dated  March  8, 
1993,  of  a  Net  Requirements  Power 
Supply  Agreement  (Agreement)  between 
Cambridge  and  the  Town  of  Belmont, 
Massachusetts  (Belmont).  Pursuant  to 
the  amendment,  Cambridge  commits  to 
make  a  filing,  after  the  effective  date  of 
the  Agreement  and  on  or  before  sixty 
days  before  April  1, 1998,  to  revise 
Appendix  B  to  the  Agreement  as  and  to 
the  extent  necessary  to  reflect  such 
Commission  rules,  regulations  and 


IMI 


Federal  Register  /  Vol.  58,  No.  96  /  Thursday,  May  20.  1993  /  Notices 


29403 


policies  as  may  be  effective  and 
applicable  to  cost-of-service  formulas  as 
the  time  of  such  filing. 

Comment  date:  May  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Gene  H.  Bishop 

[Docket  No.  ID-278S-0001 

Take  notice  that  on  April  29, 1993, 
Gene  H.  Bishop  (AppUcant)  tendered  for 
filing  an  application  under  section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions:  Director, 
Southwestern  Public  Service  Company, 
Director,  FSW  Holdings,  hic. 

Comment  date:  May  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Midwest  Power  Systems  Inc. 

[Docket  No.  ES93-35-0001 

Take  notice  that  on  May  10. 1993, 
Midwest  Power  Systems  Inc.  filed  an 
application  under  section  204  of  the 
Federal  Power  Act  requesting 
authorization  to  issue  not  more  than 
$250  million  of  promissory  notes  and 
commercial  paper  on  or  before  July  31, 
1995,  with  a  final  maturity  date  no  later 
than  July  31, 1996. 

Comment  date:  June  9, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should 'file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  dale.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CaaheU. 
Secretary. 

[PR  Doc.  93-11922  Filed  5-19-93;  8:45  am) 
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[Dodwt  Na  CP88-105-000] 

Yukon  Pacific  Company  LP., 
Availability  of  Draft  Environmantal 
Impact  Statement  and  Public  Meetinga 

May  14. 1993. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  made  available  a  draft 
environmental  impact  statement  (DEIS) 
on  the  construction  and  operation  of  the 
Uquefied  natural  gas  (LNG)  liquefaction 
plant,  LNG  storage  and  marine  loading 
facilities,  and  LNG  tanker  transport 
proposed  in  the  above-referenced 
docket. 

The  staff  prepared  the  DEIS  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
action,  with  appropriate  mitigating 
measures  as  recommended,  including 
receipt  of  necessary  permits  and 
approvals,  would  have  limited  adverse 
environmental  impact.  The  DEIS 
evaluates  alternatives  to  various 
components  of  the  proposal. 

Yukon  Pacific  Company  L.P.  is 
seeking  approval  of  a  specific  site  at 
Anderson  Bay.  Port  Valdez,  Alaska  to 
export  LNG  to  destinations  in  Japan, 
Korea,  and  Taiwan.  The  proposed  action 
involves  construction  of  a  2.1  billion 
cubic  feet  per  day  LNG  liquefaction 
plant;  four  above-ground  800,000-barrel 
LNG  storage  tanks;  a  marine  facility  to 
load  two  tankers  within  a  12-hour 
period,  and  a  cargo/personnel  ferry 
docking  facility.  In  addition  a  fleet  of  15 
LNG  tankers,  each  having  125,000  cubic 
meters  of  cargo  capacity  would  make 
275  trips  per  year.  Construction  of  the 
project  would  take  8  years  with  a  peak 
work  force  of  nearly  4.000  workers  in 
the  fifth  year. 

Public  Meeting  Schedule 

Public  meetings  to  receive  comments 
on  the  DEIS  will  be  held  on: 
June  8, 1993  at  7  p.m.  at  the  Anchorage 

Museum  of  Art  and  History,  at  121  W. 

7th  Ave.,  Anchorage,  Alaska 
June  10, 1993  at  7  p.m.  at  Valdez  City 

Council  Chambers,  Fairbanks  St.. 

Valdez,  Alaska 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  DEIS.  Anyone 
who  would  like  to  make  an  oral 
presentation  at  the  meeting  should 
contact  the  FERC  Project  Manager  to 
have  their  name  placed  on  the  speakers' 
list.  Priority  will  be  given  to  persons 
representing  groups.  A  second  speakers' 
sign-up  Ust  will  be  available  at  the 
public  meeting.  Transcripts  will  be 
made  of  the  meetings. 


Specific  Comment  Request 

The  staff  is  specifically  requesting 
comments  regarding: 

•  The  alternative  locations  for  the 
construction  work  camp  and  means  of 
transporting  workers  to  and  from  the 
Valdez  alternate  campsite  (see  section 
2.3.1). 

•  The  ahemative  sites  to  dispose  of 
excess  excavated  materials  generated 
through  the  site  preparation  process  (see 
section  2.3.2), 

Comment  Procedures 

Written  comments  are  welcome  to 
help  identify  significant  new  issues  or 
concerns  related  to  the  proposed  action. 
All  comments  on  environmental  issues 
should  contain  supporting 
documentation  and  rationale. 

Written  comments  should  be  filed  on 
or  before  July  6, 1993,  must  reference 
Docket  No.  CP88-1 05-000.  and  be 
addressed  to:  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426. 

A  copy  of  the  comments  should  also 
be  sent  to  the  FERC  Project  Manager 
identified  below. 

After  those  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  final  EIS  (FEIS)  will 
then  be  published  by  the  staff  and 
distributed.  The  FEIS  will  contain  the 
staffs  responses  to  timely  comments 
received  on  the  DEIS. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  in  the:  FERC 
Division  of  Public  Information,  Room 
3104,  941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

Copies  of  the  DEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups,  libraries, 
newspapers,  individuals  who  have 
requested  the  DEIS,  and  other  parties  to 
this  proceeding.  Any  person  may  file  a 
motion  to  intervene  on  the  basis  of  the 
Commission  staffs  DEIS  (see  18  CFR 
380.10(a)  and  385.214). 

Limited  copies  of  the  DEIS  are 
available  from: 
Mr.  Chris  Zerby,  Project  Manager  (Room 

7312).  Federal  Energy  Regulatory 

Commission,  825  North  Capitol 

Street.  NE.,  Washington.  DC  20428, 

(202)  208-0111. 
Jerry  Brossia,  State  Pipeline 

Coordinator,  411  West  4th  Avenue, 

Suite  *2,  Anchorage.  Alaska  99501, 

(907)  278-8594. 
Loifl  D.  Cubell. 
Secretary. 
[PR  Doc  93-11923  Filed  5-19-93;  8:45  am) 
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ANR  Pip«iif«  Ccwpiiy;  PrapoMtf 
ChMigM  In  FEIIC  Qm  Tariff 

May  14. 1993. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR").  on  May  11. 1993. 
teodered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  six  copies  of  the  following 
tariff  sheets  which  ANR  proposes  to  be 
effective  May  1. 1903: 

Fiat  Revised  Volum^No.  1 

Substitute  Fiftfa  Revised  Sheet  No.  6 

First  Revised  Volume  No.  1-A 

Substitute  Fifth  Revised  Sheet  No.  4 


Original  Voluiae  No.  2 

Substitute  2nd  Revised 

Sheet  No.  16 
SubstitutB  2iid  Revised 

Sheet  No.  17 
Substitute  2nd  Revised 

Sheet  Na  18 
Substitute  2ml  Revised 

Sheet  No.  19 
Substitute  2nd  Revised 

Revised  Sheet  No.  20 
Substitute  2nd  Revised 

Sheet  No.  21 
Substitute  2nd  Revised 

Sheet  Na  22 


Application  HMWnhttwCommiaaion    [Doclwi  No.  Tll93-»-a-«0fl 

May  14. 1993. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commissixin.and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Pn^ectNo.:  11409-000. 

c.  Date  filed:  May  3. 1993. 

d.  Applicant:  North  Side  Caaal 
Company. 

e.  Name  of  Project:  U-3. 
/  Locatkui:  On  the  U  Canal  in  Jerome 

County,  Idaho,  T.  7S..  R.  16E.,  sections 
23,  24.  and  25  (about  10  miles 
downstream  firom  the  head  of  the  canal). 
The  canal  system  onginat«s  from  the 
Snake  River  near  Milner  Dam  in  the 
vicinity  of  Hazelton.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(ii 

h.  Applicant  Contact:  Mr.  Kip 
Runyan.  Ida-West  Energy  Company, 
P.O.  Box  7867.  Boise.  Idaho  83703.  (208) 
336-4254. 

I.  FERC  Contact:  Hector  M.  Perez  at 
(202) 219-2843. 

/.  Description  of  Project:  The  proposed 
project  would  consist  o£  (1)  An  intake 
structure  within  the  canal  embankment: 
(2)  a  150-foot-long.  10-foot-high  by  10- 
foot-wide  reinforced  concrete  box- 
shaped  penstock;  (3)  an  8-foot-high  by 
8-foot-wide  box-shaped  bypass  line;  (4) 
a  powerhouse  with  a  3. 2- megawatt 
generating  unit;  and  (5)  other 
appurteaances.  The  existing  canaf  is  not 
part  of  this  hydro  project.  The  project 
would  have  an  estimated  average  annual 
generation  of  11.000  megawatthours. 

k.  With  this  notice^  we  are  initiating 
consultation  with  tha  State  Historic 
Preservation  Officer  (SHPO).  as  required 
by  section  106.  National  Historic 
Preswvatioa  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
PreservaUon.  36  CFR.  at  §  800.4. 

1.  Under  $  4.32(h)(7)  of  tha 
Commission's  regulation*  (18  CFR),  if 
any  resource  agency.  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  fbmt  an  adequate  factual  basis 
for  a  complete  analysis  of  Ae 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Comnrission,  not  later  than  60  days  after 
the  aipplicalioa  is  filsd,^  and  must  serve 
a  copy  of  the  request  on  the  applicant. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc  n-t19Zl  riled  S-tf-M:  ft4S  Mnl 
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Twentieth  Revised 
Twentieth  Revised 
Twentieth  Revised 
Tvwntieth  Revised 
Twenty-Second 
Ttventy-First  Revised 
Nineteenth  Revised 


Original  Volume  No.  3 

Substitute  Eighteenth  Revised  Sheet  No.  S 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  to  reflect  the 
Commission's  assignment  of  a  new 
docket  reference  and  to  correct  a 
ty]>ographica]  error. 

ANR  states  that  each  of  its  Volume 
Nos.  1, 1-A,  2  and  3  customers  and 
interested  State  Commissions  has  been 
apprised  of  this  filing  via  U.S.  Mail. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  An  such  protests  should  be 
filed  on  or  before  May  21, 1993.  Protests 
win  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  wiU  not  serve  to  make 
protestants  parties  to  tha  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
ConuoissioB  aid  are  available  for  public 
insjpection. 
UnwaeA  A.  Waka^lc, 

IFR  Doc.  93-11926  Rleti  5-T9-93-.  8:43  am] 
aiLLiNO  COOK  tnr-m-M 


pocket  H%.  CP«3-3»1-00(q 

Ariita  Enargy  Raaourcaa  Co.;  Raquaat 
Undar  Biankat  Authortration 

May  14.1993. 

Take  notice  that  on  May  6,  1993, 
Arkla  Energy  Resources  Company 
(AER),  P.O.  Box  21734.  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP93-331-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  tha  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
replace  one  meter  station  and  abandon 
another  meter  station,  both  located  in 
Arkansas,  under  AER's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  op>en  to 
public  inspection. 

AER  proposes  to  abandon  a  meter  for 
a  direct  sales  tap  on  its  Line  AC  in  Polk 
County.  Arkansas,  used  for  deliveries  to 
Arkansas  Louisiana  Gas  Company  (ALC) 
for  service  to  a  rural  commercial 
customer  of  ALG.  ft  is  stated  that  the 
meter  is  oversized  for  the  deliveries 
made  at  dirs  location.  AER  proposes  to 
replace  the  meter  with  one  with  smaller 
capacity.  The  cost  of  the  new  meter  is 
estimated  at  $1,389.  It  is  asserted  that 
the  proposed  replacement  would  not 
result  in  any  loss  of  service  for  the 
customer. 

AER  proposes  to  abandon  a  meter 
station  and  appurtenant  facilities 
located  on  its  Line  )M-3  in  Phillips 
County,  Arkansas,  used  for  deliveries  to 
an  industrial  end  user,  Nitrogen 
Products  (NP).  It  is  stated  that  NP  has 
closed  its  plant  and  that  AER  has 
terminated  service  at  this  location.  It  is 
asserted  that  the  facilities  would  be 
abandoned  by  removal. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  afier  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  Tf  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filod  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  teqaeat 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Unwood  A.  Watoon,  Jr.. 

Acting  Secretary. 

|FR  Doc.  93-11934  Filed  5-19-93;  8:45  ami 

WUINa  COOC  «717-01-M 


[Dockat  No.  CP93-337-000] 

Colorado  Interatata  Gaa  Co.;  Requeat 
Under  Blanket  Authorization 

^y  14, 1993. 

Take  notice  that  on  May  12, 1993, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP93-33 7-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
construct  and  operate  the  Barbwire 
meter  station  for  delivery  of  gas  to  North 
Texas  Gas  Company,  Inc.  (North  Texas), 
a  local  distribution  company,  for 
irrigation  use,  under  the  certificate 
issued  in  Docket  No.  CP83-21-000 
piu^uant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  states  that  the  Barbwire  meter 
station  will  be  located  in  Sherman 
County,  Texas,  and  will  have  a  design 
capacity  of  1,200  Mcf  per  day.  QG  also 
states  that  the  cost  of  the  meter  station 
is  estimated  to  be  $20,200.  It  is  stated 
that  CIG  will  provide  the  transportation 
service  to  the  Barbwire  meter  station 
under  a  new  transportation  agreement 
on  an  interruptible  basis. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  93-11932  Filed  5-19-93;  8:45  am] 
HLiMO  COOC  •nr-oi-M 


[DockM  No.  RP93-69-001] 

CNG  Tranamiaalon  Corporation; 
Report 

May  14, 1993. 

Take  notice  that  CNG  Transmission 
Corporation  (CNG),  on  April  26. 1993, 
submitted  for  filing  documentation  on 
its  allocation  of  direct  take-or-pay  costs, 
as  directed  by  Commission  order  dated 
February  25, 1993.  (62  FERC 1  61,176. 
1993). 

The  February  25  order  directed  CNG 
to  provide  a  customer-by-customer 
accoxujting  for  the  $230,527  commodity 
portion  of  direct  producer  take-or-pay 
costs,  to  be  offset  against  CNG's 
previous  collections  under  its 
suspended  volumetric  surcharge.  CNG 
reports  that  collections  under  the 
volumetric  surcharge  exceed  the 
commodity  portion  of  direct  take-or-pay 
costs  incurred  by  CNG  to  date,  but  that 
has  potential  remaining  liability  to  one 
producer,  and  may  receive  invoices 
through  November  1993.  CNG  proposes 
to  pay  these  invoices  with  remaining 
funds  collected  through  the  volumetric 
surcharge.  Once  it  has  satisfied  its 
payment  obligation  under  direct 
producer  agreements  as  covered  under 
the  Stipulation  and  Agreement  in 
Docket  No.  RP88-217,  CNG  states  it  will 
refund  any  excess  collections  and 
interest  as  appropriate. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  D.C.  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  21, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

IFR  Doc.  93-11935  Filed  5-19-93;  845  am] 
•auNO  COOC  ariT-ai-M 


[Dodwt  No.  CP92-182-004] 

Florida  Gaa  Tranamiasion  Co.; 
Amendment 

May  14, 1993. 

Take  notice  that  on  May  13. 1993, 
Florida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188,  Houston.  Texas 
77251-1188.  filed  in  Docket  No.  CP92- 
182-004  to  amend  its  application  for  a 
certificate  of  public  convenience  and 


necessity  in  Docket  No.  CP92-182-000, 
as  amended,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically.  FGT  proposes  to  (1) 
relocate  Compressor  Station  Nos.  21  and 
26  and  the  odorization  plant  at 
Compressor  Station  No.  26,  (2)  make 
minor  horsepower  increases  at  four  I 

compressor  stations,  and  (3)  reroute  the 
Port  Everglades  Lateral  Loop. 

FGT  states  that  these  changes  are 
proposed  due  to  environmental, 
engineering  and  manufacturing 
considerations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  June  4, 
1993.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  il  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  All  parties  who 
have  heretofore  filed  need  not  file  again. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  93-11919  Filed  5-19-93;  8:45  ami 

MUMQ  COOE  (717-01-11 


[Docliet  No.  RP91-143-022] 

Great  Lakea  Gaa  Tranamiaalon  Limited 
Partnerahip;  Refurtd  Report 

May  14. 1993. 

Take  notice  that  on  April  30, 1993, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  report  of  refunds,  made 
in  compUance  with  Article  I,  Paragraph 
2  of  a  Stipulation  and  Agreement  (S&A) 
approved  by  the  Commission's  February 
3.  1993  order  issued  in  Docket  No. 
RP91-143-000.  et  al.  Great  Lakes'  report 
states  that  it  refunded  $32,857,097, 
including  interest,  to  its  customers  in 
accordance  with  the  S&A. 

Great  Lakes  states  that  copies  of  the 
letter  and  the  refund  report  are  being 
served  on  the  public  service 
commissions  of  the  State  of  Minnesota. 


2t4e6 
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Wisconsin,  and  Michig^R.  tad  upon  all 
refund  t«cipi«QU. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eneigy  Regulatocy  Comoussion, 
825  North  Capitol  Street,  NE., 
WashinBton,  DC  20425,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  21. 1993.  Protest 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WaIm^  Jr., 
Acting  Secretary. 
IFR  Doc.  a3-1193t  Filed  5-t9-93;  8:45  am) 

■LUNQ  CODE  «1»-M-M 


[Docket  No.  RP92-SO-006I 

High  Island  Offshore  System;  Refund 
Rsport 

May  14, 1998. 

Take  notice  that  on  May  7. 1993,  High 
Island  O&hore  System  (HIOS)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  report  of 
refunds  made  in  compliance  with 
Article  III  of  a  Stipulation  and 
Agreement  (S&A)  approved  by  the 
Commission  order  issued  in  Docket  No. 
RP92-5O-0O1,  et  al.  on  December  28. 
1992. 

HIOS  states  that  $325,864.25  it 
received  from  ANR  Pipeline  Company 
(ANR)  was  flowed  through  to  its 
shippers  on  April  22. 1993.  HIOS  states 
that  ANR's  refund  to  it  involved  a 
reduction  in  charges  to  HIOS  under 
ANR's  Rate  Schedule  No.  X-64  that 
resulted  from  ANR's  rate  settlement  in 
Docket  No.  RP92-45-000.  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  ia,  accordance 
with  Rule  211  of  the  Commission "s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  AH  such  protests  should  be 
filed  on  or  before  May  21. 1993.  Protest 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestaiUs  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WatMO,  Jr.. 
Acting  Secntary. 

[PR  Doc  93-11929  Filed  S-19-93:  6:46  ami 
ia.uMO  coat  sny-a«-ii 


[Docket  No.  TQ93-2-S»-Mtt 


KN  Energy,,  lac:; 
FERC  Gas  Tariff 


in 


May  14. 1993. 

Take  notice  that  K  N  Energy,  Inc.  (**K 
N  ")  on  May  12,  1993  tendered  for  filing 
proposed  changes  in  its  FERC  Gas  Tariff 
to  ax^st  the  rates  charged  to  its 
jurisdictional  customers  pursuant  to  the 
Purchased  Gas  Adjustment  provision 
(Section  19)  of  the  General  Terms  and 
Conditions  of  K  N's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-E  to  reflect 
changes  in  the  Current  Adjustment.  The 
filing  proposes  increases  (decreases)  to 
K  N's  rates  per  Mcf  as  set  forth  in  the 
table  below: 

From  Previous  PCA.  TQ93~t-53-000. 
Effective  3/1/93 


Zonal 

Zona2 

CD.  SF  and  WPS  Com- 
modity   „ 

D1  Demand „ 

D2  Demand 

$0.0636 
0.0009 
0.0t93 
0.0018 
0.0838 

$0.0636 
0.0013 
0.0215 

WPS  Demjwd 

0.0026 

lOR  CommodHy 

0.0664 

From  Previoas  TQ  93-2-53-000,  as  Filed 


Zone  1 

Zona2 

CD.  SF  and 

WPS  Com- 

modity   

$(0.0056) 

$(0.0056) 

D1  Demand  .. 

0.0002 

0.0003 

D2  Demand  .. 

0.0039 

0.0046 

WPS  Demand 

0.0004 

0.0006 

lOR  Com- 

modity   

(0.001^ 

(0.0007) 

K  N  states  that  the  filing  reflects 
revision  to  its  base  tariff  rates  to  update 
its  regularly  scheduled  quarterly  PCA, 
filed  April  30, 1993,  to  reflect  Colorado 
Interstate  Gas  Company's  ("CIG's")  rates 
filed  under  Docket  No.  RP  93-99.  The 
proposed  effactive  date  for  the  rate 
changes  is  June  1, 1993. 

K  N  states  that  copies  of  the  filing 
were  served  upon  K  N's  jurisdictional 
customers  and  interested  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  IX  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  21. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  so-ve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  avatl^le  for  public 

inspection. 

Linwood  A.  Watson,  Jiw 

Acting  Secretary. 

[FR  Doc.  9»-tl92S  Filed  5-t9-93;  8:4S  am] 

MLLMQ  COOC  STIT-OI-M 

[Docket  No.  CP93-333-000] 

Respondents;  Complaint  and  Motion 
for  Caaas  and  Peaist  Order 


Meridian  Oil  Inc.,  Complainant,  vs. 
Southern  California  Gas  Co.  and  Pacific  Gas 
and  Electric  Co. 

May  14. 1993. 

Take  notice  that  on  May  7. 19§3. 
Meridian  Oil  Inc.  (MericBan).  2919 
Allen  Parkway.  Hoiiston,  Texas  77019. 
filed  with  the  Commission  in  Docket 
No.  CP93-333-000  a  complaint  and 
motion  for  a  cease  and  desist  order, 
pursuant  to  Rule  206  of  the 
Cconmissiaa's  Rules  of  Practice  and 
Procedure,  against  Sontiiem  California 
Gas  Company  and  Pacific  Gas  and 
Electric  Company  (jointly  Respondents), 
alleging  violatiims  of  the  Natural  Gas 
Act.  Commission  rules,  regulations, 
orders,  and  actions  interfering  with 
interstate  commerce. 

Meridian  requests  that  the 
Commission  issue  an  immediate  cease 
and  desist  order,  followed  by  a 
permanent  order,  preventing 
Respondents  from  using  the  capacity 
release  and/or  relinquishment 
procedures  available  in  the  tariffs  of  El 
Paso  Natural  Gas  Company  (El  Paso) 
and  Transwestem  Pipeline  Company 
(Transwestem)  until  such  time  as:  (1) 
The  rates  charged  by  Respondents  for 
intrastate  service  to  all  their  non-core 
customers  no  longer  include  any  cost  of 
firm  interstate  transportation  capacity 
that  Respondents  own  and  (2)  until  all 
refunds  have  been  made  in  full  of  the 
"double  demand  charges"  collected  by 
Respondents  through  intrastate  rates 
from  their  customers  who  bought  gas 
fi'om  or  who  acquired  firm  interstate 
capacity  fi'om  suppliers/shippers  other 
than  Respondents. 

Meridian  states  that  it  and 
Respondents  are  competitors  for  sales  in 
California  and  for  the  release  and 
relinquishment  of  firm  interstate 
capacity.  Complainant  asserts  that  it  and 
Respondents  both  own  or  purchase  gas 
outside  the  state,  hold  firm  capacity 
rights  on  interstate  pipeline  systems  that 
deliver  gas  to  Califcunia  for  their  own 
behalf  or  as  relinquished  or  released  for 
use  by  others,  and  sell  gas  to  end-users 
and  other  customers  in  California. 

Meridian  alleges  that  the  reason  for  its 
complaint  and  motion  ia  the  "double 
demand  charges"  problnn.  whereby  the 
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reservation  or  demand  charges  that 
Respondents  pay  to  interstate  pipeline 
companies  are  then  passed  through  to 
all  shippers  using  Respondents' 
California  facilities.  By  virtue  of  that 
passthrough,  Complainant  claims  that 
non-core  customers  in  California  who 
sedc  to  use  or  acquire  or  who  do  use  or 
acquire  the  firm  interstate  capacity  to 
Califomia  of  other  shippers  must  pay 
the  interstate  transportation  costs  of 
such  shippers  incurred  for  service  on  El 
Paso  and  Transwestem  plus,  as  part  of 
the  intrastate  rate  paid  to  Respondents, 
an  amount  reflecting  Respondents' 
reservation  fee  obligations  to  the 
interstate  pipeline  companies  serving 
Califomia,  even  if  the  Califomia 
customer  does  not  use  or  acquire 
Respondents'  firm  interstate  capacity.  In 
addition.  Complainant  also  alleges  that 
the  "double  demand  charge"  problem 
will  continue  into  the  future  through  the 
imposition  by  the  Califomia  Public 
Utilities  Commission  (CPUC)  of  an 
Intrastate  Transportation  Cost  Surcharge 
(ITCS)  on  all  core  and  non-core 
customers. 

According  to  Complainant,  the  double 
demand  charge  and  the  ITCS  interfere 
with  interstate  commeny,  are 
inconsistent  with  the  Commission's 
goals  under  Order  Nos.  636,  et  al.,  and 
provide  Respondents  with  an  imlawful 
preference  in  violation  of  the  Natural 
Gas  Act.  Meridian  claims  that  because 
of  the  advantage  emanating  from  the 
double  demand  charges  and  the  ITCS, 
Respondents  can  use  their  firm 
interstate  capacity,  as  well  as  the 
opportunity  to  relinquish  or  release  that 
capacity,  in  a  manner  that  unfairly  and 
discriminatohly  favors  shippers  who 
purchase  from  Respondents  or  who 
transport  gas  using  their  firm  interstate 
capacity. 

The  motion  for  an  immediate  cease 
and  desist  order  is  warranted,  according 
to  Meridian,  so  that  Respondents  cannot 
take  advantage  of  the  in-state  rate  and 
priority  preferences  at  the  expense  of 
Complainant  and  similarly  situated 
shippers,  particularly  during  the  on- 
going Califomia  open  season  periods 
when  commitments  are  being  made  by 
Califomia  customers  for  the  use  of  firm 
interstate  capacity  on  both  a  short  and 
long-term  basis.  These  preferences. 
Meridian  argues,  could  allow 
Respondents  to  capture  an  unfair  share 
of  the  market  for  relinquished  or  release 
firm  interstate  capacity,  thereby 
reducing  their  reservation  fee  costs, 
while  oUier  firm  shippers  serving 
Califomia  are  deprived  of  even  the 
opportunity  to  compete  for  this  market 
on  a  level  playing  field. 

Complamant  acknowledges  that  the 
intrastate  rates  of  Respondents  are 


regulated  by  the  CPUC,  and  that  the 
Commission  has  no  direct  jurisdiction 
over  those  rates.  However,  Meridian 
asserts  that  the  Commission  does  have 
exclusive  jurisdiction  over  Respondents' 
use  and  participation  in  the  capacity 
release/relinquishment  programs  on  El 
Paso  and  Transwestem.  On  that  basis. 
Meridian  asks  the  Commission  to 
suspend  Respondents'  participation  in 
capacity  release/relinquishment  on  the 
El  Paso  and  Transwestem  systems 
pending  (1)  the  CPUC's  elimination  of 
the  rate  preference  resulting  from  the 
double  demand  charge  and  the  ITCS 
and  (2)  the  distribution  in  full  of  all 
refunds  of  the  "double  demand  charges" 
collected  by  Respondents  through 
intrastate  rates  from  their  customers 
who  bought  gas  from  or  who  acquire 
firm  interstate  capacity  from  suppliers/ 
shippers  other  than  Respondents. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to 
Meridian's  complaint  should  file  with 
the  Federal  Energy  Regulatory 
Commissicm,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  a  motion  to 
intervene  or  protest  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions,  together  with  the 
answer(s)  of  Respondents  to  the  motion 
and  to  the  Complaint,  should  be  filed  on 
or  before  June  4, 1993.  Any  person 
desiring  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Wataon,  ]r.. 
Acting  Secretary. 

|FR  Doc.  93-11918  Filed  S-19-93;  8:45  am) 
atLUNo  cooc  «n7-«t-it 

[Dockst  No.  CP93-335-000] 

Michigan  Gat  Storage  Co.;  Request 
Under  Blanket  Authorization 

May  14. 1993. 

Take  notice  that  on  May  11, 1993, 
Michigan  Gas  Storage  Company 
(MGSC),  212  West  Michigan  Avenue. 
Jackson,  Michigan  49201,  filed  in 
Docket  No.  CP93-335-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  a  delivery  tap  for 
service  to  the  Consumers  Power 
Company  (Consumers),  a  local 
distribution  company,  in  Livingston 
County,  Michigan,  under  MCSC's 
blanket  certificate  issued  in  Docket  No. 
CP84-451-000.  all  as  nrore  fiilly  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  op>en  to  public 
inspection. 


MGSC  proposes  to  construct  and 
operate  the  4-inch  tap  and  associated 
facilities  on  its  24-inch  Line  400  for 
delivery  to  Consumers  for  use  in 
Consumers'  Fenton,  Michigan  area 
distribution  system.  It  is  stated  that 
MSGC  will  use  the  proposed  tap  (or  the 
delivery  of  up  to  3.360  Mcf  of  natural 
gas  on  a  peak  day  and  263,000  Mcf  on 
an  annual  basis.  The  cost  of  instalUng 
the  fecilities.  including  the  tap,  1,700 
feet  of  6-inch  diameter  pipeline,  and  a 
meter  and  regulator  station,  is  estimated 
at  $450,000.  MSGC  states  that  the  new 
tap  is  needed  to  satisfy  increased 
demand  by  Qmsumers'  customers.  It  is 
asserted  that  the  tap  would  be  used  for 
deliveries  made  under  existing  sales  and 
transportation  contracts.  It  is  further 
asserted  that  the  volumes  delivered 
through  the  new  tap  would  not  exceed 
currently  authorized  total  volumes  for 
delivery  by  MGSC  to  Consumers.  It  is 
stated  that  MSGC  has  sufficient  capacity 
to  deliver  the  volumes  to  Consumers  al 
this  location. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
%  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  pro[>osed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shell  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LtDwood  A.  Wateon,  Jr., 
Acting  Secretary. 

IFR  Doc.  93-11933  Filed  5-19-93;  8:45  amj 
•n-LMO  cooc  trrr-m-m 


[Doclwl  No.  TM93-3-7-001] 

Southern  Natural  Gas  Co.;  Compllanca 
Filing 

May  14,  1993. 

Take  notice  that  on  May  12,  1993. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff  in  compliance  with  the  OPPR 
Letter  Order  of  April  26,  1993  in  the 
captioned  docket: 

First  Sub.  Twelfth  Revised  Sheet  No.  4B.01 
First  Sub.  Twelfth  Revised  Sheet  No.  4B.02 
First  Sub.  Twelfth  Reviled  Sheet  No.  4B.03 
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Southern  states  that  these  revised 
sheets  are  being  filed,  as  required  by  the 
April  26  Order,  to  include  language 
reflecting  the  suspension  after  the  May 
1993  billing  period  of  the  Axed  charges 
related  to  United  Gas  Pipe  Line 
Company's  Docket  No.  RP8»-147-000. 
et  al.  The  proposed  effective  date  of 
these  tariff  sheets  is  May  1, 1993. 

Southern  states  that  copies  of  the 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  21, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwrood  A.  WaUon,  )r., 
Action  Secretary. 
|FR  Doc  93-11924  Filed  5-19-93;  8:45  am] 

MLLMO  COOC  tnT-OI-M 

[DoekM  No.  RP85-170-010] 

Texas  Eastern  Transmission 
Corporation;  Report  of  Refunda 

May  14. 1993. 

Take  notice  that  on  April  15. 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  its  report  of 
refunds,  made  in  compliance  wi^ 
Article  IV  of  the  Stipulation  and 
Agreement  dated  February  18, 1991,  and 
approved  by  the  Commission's  February 
11, 1993  Order  issued  in  Docket  No. 
RP85-1 70-000,  et  al.  Texas  Eastern 
states  that  it  refunded  $16,256,610.90  to 
its  jurisdictional  customers  on  April  14, 
1993. 

Texas  Eastern  states  that  copies  of  the 
refund  schedule  was  sent  to  each  of 
Texas  Eastern's  affected  customers  and 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  10416.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  21, 1993.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  fiUng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lin%ifood  A.  WatsoD.  |r.. 

Acting  Secretary. 

(PR  Doc.  93-11928  Filed  5-19-93;  8:45  am] 

ilUJNO  coot  t717-«1-« 

[DoeM  No.  CP92-41S-002] 

Tranacontinental  Gaa  F>ipe  Line  Corp. 
and  Rorida  Gas  Tranamiaaion  Co.; 
Amendment 

May  14. 1993. 

Take  notice  that  on  May  13, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  Post  Office  Box 
1396,  Houston,  Texas  77251  and  Florida 
Gas  Transmission  Company  (FGT),  Post 
Office  Box  1188.  Houston,  Texas  77251- 
1188,  filed  in  Docket  No.  CP92-41 5-002 
a  petition  to  amend  their  application  for 
a  certificate  of  public  convenience  and 
necessity  and  abandonment  authority 
filed  on  March  16. 1992  in  Docket  No. 
CP92-415-000  pursuant  to  sections  7 
(b)  and  (c)  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically.  TGPL  and  FGT  propose 
to  (1)  relocate  the  proposed  pressure 
regulator  facility  hom  the  vicinity  of  the 
interconneaion  between  the  Mobile  Bay 
Pipeline  and  FGT's  mainline  near 
Citronelle.  Alabama,  to  the  vicinity  of 
the  interconnection  between  the  Mobile 
Bay  Pipeline  and  TGPL's  mainline  near 
Butler,  Alabama,  and  (2)  reduce  the  size 
of  the  tap  proposed  at  the 
interconnection  between  the  Mobile  Bay 
Pipeline  and  FGT's  mainline  near 
Citronelle  from  a  30-inch  tap  to  a  20- 
inch  tap. 

TGPL  and  FGT  state  that  the  proposed 
regulator  relocation  would  eliminate  the 
need  for  additional  pigging  facilities  and 
reduce  work  in  the  vicinity  of  a  gopher 
tortoise  colony  and  that  the  reduction  in 
tap  size  would  allow  the  more  efficient 
operation  of  the  FGT  interconnect. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  June  4, 
1993.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protects  filed  with  the 
Commission  will  be  considered  by  it  in 


determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  All  parties  who 
have  heretofore  filed  need  not  file  again. 
Unwood  A.  WatMm.  Jr., 
Acting  Secretary. 

IFR  Doc.  93-11920  Filed  5-19-93;  8:45  am) 
BiujNO  cooe  tnr-oi-M 

[Dodwt  No.  GT93^7-000] 

Tranacontinental  Gaa  Pipe  Line 
Corporation;  Report  of  Refunds 

May  14. 1993. 

"Take  notice  that  on  April  26, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  report  of  refunds  it 
made  on  April  22, 1993,  to  shippers  td 
whom  it  brokered  its  upstream 
transportation  capacity  on  High  Island 
Offshore  System  (HIOS). 

TGPL  states  that  the  $1,070,720.38  in 
refunds  are  the  flaw-through  of  a  refund 
it  received  fi'om  HIOS  pursuant  from  the 
provisions  of  the  Stipulation  and 
Agreement  approved  by  the 
Commission  on  December  28,  1992,  in 
Docket  Nos.  RP92-50-000  and  CP9(>- 
406-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rule 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  21, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

[PR  Doc.  93-11927  Filed  5-l»-93;  8:45  ami 
nujNQ  COOC  nr-oi-M 


[Dockat  Nos.  RP92-47-004  end  RP92-95- 

002] 

U-T  Offshore  System;  Refund  Report 

May  14, 1993. 

Take  notice  that  on  May  6, 1993,  U- 
T  offshore  System  (U-TOS)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  report  of 


IMI 
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refunds  made  in  compliance  with 
Article  I  of  the  Stipulation  and 
Agreement  approved  by  the 
Commission's  March  4. 1993  order 
issued  in  Docket  Nos.  RP92-47-002  and 
RP92-95-001.  U-TOS'  report  states  that 
it  refunds  $327,073.39,  including 
interest,  to  its  shippers  on  May  4, 1993. 

Any  person  desiring  to  protest  said 
filing  should  Hie  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  ME.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  21. 1993.  Protest 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon.  Jr.. 
Acting  Secretary. 

[FR  Doc.  93-11930  Filed  5-19-93;  8:45  ami 
Wi.UNQ  COOE  t717-*t-M 


Office  of  FoeeU  Energy 
[FE  Dockat  No.  93-21-NQ] 

VIctorie  Gee  Corp.,  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gat  From  and  to 
Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUmiARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Victoria  Gas  Corporation  (Victoria) 
blanket  authorization  to  import  up  to 
100  Bcf  of  natural  gas  and  export  up  to 
100  Bcf  of  natural  gas  from  and  to 
Mexico  over  a  two-year  term,  beginning 
on  the  date  of  the  first  import  or  export 
after  June  5, 1993,  the  date  that 
Victoria's  current  blanket  authorization 
expires. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Farrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  May  12. 1993. 

Clifford  P.  Tomaazewaki. 

Dimctor,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

(PR  Doc  93-12000  Filed  5-19-93;  845  ami 

BttJUhO  COOC  •4SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AM8-FnL-4656-ei 

Air  PoNution  Control;  lyiotor  Vehicle 
Emieelon  Fector»— Notice  of  Model 
Avaiieblltty 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of  updated 
and  corrected  highway  motor  vehicle 
emission  factor  model. 

SUMMARY:  The  Qean  Air  Act.  as 
amended  in  1990  (CAA).  required  EPA 
to  review,  and  if  necessary,  revise  the 
emission  factors  used  to  estimate 
emissions  of  volatile  organic 
compounds  (VOC).  carbon  monoxide 
(CO),  and  oxides  of  nitrogen  (NO.)  from 
area  and  mobile  sources.  EPA  released 
the  M0BILE4.1  highway  vehicle 
emission  factor  model,  which  fulfilled 
this  requirement  and  was  used  by  States 
and  others  with  the  responsibility  for 
preparing  1990  base  year  emission 
inventories,  in  November  1991. 
M0BILE4.1  was  designed  to  provide  the 
most  accurate  possible  emission  factors 
for  calendar  year  1990,  but  did  not 
include  many  of  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
affecting  vehicles  and  fuels  in  future 
years.  Those  Clean  Air  Act  provisions 
not  included  in  M0BILE4.1  were 
incorporated  into  EPA's  MOBILESa 
model,  released  in  December  1992.  (58 
FR  7780,  February  9, 1993.)  This  notice 
announces  the  completion  and 
availability  of  MOBILESa  an  updated 
and  corrected  version  of  MOBILES. 
These  updates  and  corrections  do  not 
affect  emission  factors  calculated  for 
calendar  year  1990  except  for  a  few 
specific  areas,  as  detailed  below. 
MOBILESa  is  the  model  that  will  be 
used  by  States  and  others  to  develop 
highway  vehicle  emission  inventories 
under  the  Act. 

DATES:  MOBILESa  was  completed  by 
EPA  on  March  26.  1993.  This  date 
appears  on  and  in  all  copies  of  the 
program  distributed  by  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Air  Quality  Analysis  Branch,  Emission 
Planning  and  Strategies  Division.  Office 
of  Mobile  Sources,  National  Vehicle  and 
Fuel  Emissions  Laboratory.  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105. 
Ms.  Lois  Bivins.  Telephone:  (313)  668- 
4325. 

SUPPLEMENTARY  INFORMATION:  Section 
130  of  the  Clean  Air  Act  as  amended  on 
1990.  requires  EPA  to  "review  and.  if 
necessary,  revise  the  •  •  •  (emission 
factors)  used  •  *  *  to  estimate  the 
quantity  of  emissions  of  carbon 


monoxide,  volatile  organic  compotinds, 
and  oxides  of  nitrogen  from  sources  of 
such  air  pollutants  (including  mobile 
sources).  EPA's  estimates  of  highway 
vehicle  emission  factors  are  developed 
using  a  program  which  calculates 
emission  factors  for  eight  types  of 
highway  vehicles  over  a  range  of  user- 
specified  conditions  (e.g..  average 
speed,  ambient  temperature).  The 
previous  version  of  this  model. 
M0B1LE4.1.  was  released  in  November 
1991.  and  MOBILES  was  released  in 
final  form  in  December  1992.  This 
notice  announces  the  completion  of 
MOBILESa.  which  updates  MOBILES  by 
incorporating  new  regulatory 
requirements  and  from  errors  in  the 
code  detected  since  the  release  of 
MOBILES.  The  corrected  model. 
MOBILESa,  is  now  available  for  use. 

The  updates  and  corrections  reflected 
in  MOBILESa  are  listed  below: 

•  The  recently  promulgated  start  date 
and  phase-in  period  of  the  new 
evaporative  emission  system  test 
procedure  (58  FR  16002.  3/24/93)  have 
changed  from  the  projection  made  for 
the  release  of  MOBILES;  the  start  date 
and  phase-in  period  of  the  final  rule 
will  be  included  in  MOBILESa.  This 
change  will  reflect  the  delay  in  the 
implementation  of  the  new  standards 
resulting  in  slightly  higher  evaporative 
emissions  after  1994. 

•  The  effects  of  reformulated  gasoline 
(RFC)  were  estimated  for  MOBILES  on 
the  basis  of  preliminary  estimates. 
These  estimates  have  been  updated  as  of 
the  February  26,  1993  Federal  Register 
Notice  of  Proposed  Rulemaking  (58  FR 
11722).  This  change  will  increase  the 
benefits  (emission  reductions)  of 
reformulated  gasohne  slightly  for  the 
Pha.se  1  period  (1995-2000). 

•  The  4.0  g/bhp-hr  emission  standard 
for  oxides  of  nitrogen  (NO,)  from  heavy- 
duty  di«sel  vehicles  (HDDV)  was 
incorrectly  coded  as  the  model  year 
2001;  the  correct  stiut  date  is  model  year 
1998.  NOx  emissions  in  all  calendar 
years  1998  and  later  for  HDDV  and  the 
composite  fleet  will  be  lower. 

•  There  was  an  error  in  the 
application  of  the  observed  pass/fail 
rates  of  the  evaporative  emission  control 
system  pressure/purge  tests  and  the 
interaction  of  these  rales  with  the 
tampering  rates.  This  error  caused 
evaporative  emission  rates  to  increase 
when  there  were  Inspection/ 
Maintenance  (I/'M)  programs.  For  future 
years  the  effect  of  the  error  becomes 
significant.  Therefore  correction  of  the 
error  results  in  lower  estimates  of 
evaporative  emissions  in  futiu^  years. 

•  There  were  two  problems  with  the 
effective  start  dates  for  (I/M)  programs. 
When  a  biennial  insp>ectian  frequency  is 
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specified,  the  Mobile  5  gave  too  much 
aedit  in  the  first  year  oFoperation.  This 
inaccuracy  was  also  true  in  the  earlier 
versions  of  the  MOBILE  model.  Second, 
an  error  in  the  logic  for  I/M 
implementation  allowed  full  credit  for  1/ 
M  programs  on  their  start  date,  histead, 
I/M  credits  should  gradually  increase 
from  the  start  date  of  the  program  at 
zero  credit,  to  full  credit  following  a  full 
cycle  of  inspections.  Since  benefits 
calculated  for  July  1  emission  factors  are 
determined  by  interpolation,  this  error 
allowed  for  partial  credit  for  an  I/M 
program  for  the  year  immediately 
preceding  the  start  year  of  an  I/M 
program.  Correcting  these  errors  will 
appropriately  reduce  the  credit  for  I/M 
programs  evaluated  within  6  months  of 
the  I/M  start  date  for  annual  programs, 
and  to  18  months  after  the  I/M  start  date 
for  biennial  programs. 

•  The  standard  I/M  credits  estimated 
for  Federal  Tier  1  vehicles  were  not 
consistent  with  the  pre-Tier  1  vehicles. 
Correcting  the  Tier  1  credits  will 
increase  the  benefit  of  standard  I/M 
programs  applied  to  Tier  1  vehicles. 

•  If  the  California  low-emitting 
vehicle  (LEV)  program  is  modeled,  and 
internal  data  error  resulted  in  MOBILES 
imderestimating  emissions  in  the  first 
year  (model  year  1994)  of  the  standard 
phase-in  schedule  for  the  LEV  program. 
This  causes  the  1994  model  year 
emission  estimate  to  be  low  if  the  user 
specifies  California  LEV  standards. 
Fixing  this  error  will  increase  the 
emission  of  the  1994  model  year  when 
the  LEV  program  is  being  modeled. 

•  There  was  an  error  in  the 
calculation  of  tampering  rates.  The 
effect  of  this  error  depends  on  the  user 
input  of  anti-tampering  and  I/M 
program  start  dates.  Correcting  this  error 
will  reduce  the  benefit  of  anti-tampering 
programs  in  future  years  under  some 
conditions,  depending  on  the  user  input 
to  the  model. 

•  There  was  an  error  in  the 
determination  of  diurnal  emissions  for 
carbureted  vehicles  with  properly 
operating  evaporative  emission  control 
systems  (passing  vehicles).  This  error 
caused  higher  than  intended 
evaporative  emissi  ins  for  some 
combinations  of  RVP  and  temperature. 
Generally,  the  error  occurs  when  the 
fuel  RVP  is  low.  Eliminating  this  error 
will  result  in  lower  evaporative 
emissions  in  future  year  for  these 
conditions. 

None  of  the  updates  or  corrections  to 
the  model  affect  the  emission  factors 
calculated  for  calendar  year  1990,  with 
the  narrow  exception  of  those  areas 
affiscted  by  the  error  involving  start 
dates  of  inspection  and  maintenance  (1/ 
M)  programs  (fifth  item  in  the  list 


above).  Areas  required  to  prepare  base 
year  (1990)  emission  inventories  using 
MOBILES  are  affected  under  the 
following  conditions:  If  the  inventory  is 
based  on  January  1, 1990  emission 
factors  or  an  external  interpolation  of 
January  1. 1990  and  January  1, 1991 
emission  factors,  and  either  an  annual  1/ 
M  program  with  a  start  date  of  1/1/90 
or  biennial  I/M  program  with  a  start 
date  of  1/1/89  or  1/1/90  was  included  in 
the  modeling,  the  1990  inventory  must 
be  recalculated  using  MOBILESa 
emission  factors.  Also,  areas  which 
prepared  1990  emission  inventories 
based  on  July  1, 1990  emission  factors 
(internally  interpolated  from  1/1/90  and 
1/1/91  emission  factors),  and  included 
either  an  annual  I/M  program  with  a 
start  date  of  1/1/90  or  1/1/91  or  a 
biennial  I/M  program  with  a  start  date 
of  1/1/89, 1/1/90.  or  1/1/91,  must 
recalculate  the  1990  emission  inventory 
using  MOBILESa  emission  factors. 

MOBILESa  is  available  for  three 
computer  platforms:  mainfi-ame,  IBM 
(and  clone)  personal  computers,  and 
Macintosh  desktop  computers.  The  user 
documentation  provided  is  applicable 
for  all  three. 

Copies  of  MOBILESa  have  been 
supplied  to  all  EPA  Regional  Offices  for 
distribution  to  State,  local,  and  regional 
government  agencies  with  responsibility 
for  preparing  emission  inventories  for 
submission  to  EPA.  MOBILESa  and 
related  files  have  been  installed  on  the 
Technology  Transfer  Network  (TTN) 
computer  bulletin  board  system  (BBS) 
maintained  by  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS),  and  is  available  there  (in  the 
CHIEF  section  of  the  BBS)  to  all 
interested  parties.  There  is  no  charge  for 
use  of  the  BBS,  which  can  be  accessed 
by  computer  modem  at  (919)  541-5742. 
MOBILESa  also  will  be  made  available 
through  the  National  Technical 
Information  Service  (NTIS)  within  six  to 
eight  weeks  of  this  notice. 

Dated:  May  12, 1993. 

Michael  H.  Shapiro, 

Acting  Assistant  Administrator.  Office  of  Air 
and  Radiation. 

[PR  Doc.  93-11999  Filed  5-19-93;  8:45  am] 
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Request  for  Nominations  for  Essential 
Use  Exemptions  for  CFCs,  IMethyl 
Chloroform,  Cartwn  Tetrachiortde,  and 
HBFCs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKm:  Notice. 


SUMMARY:  Through  this  notice,  the  U.S. 
Environmental  Protection  Agency 
requests  nominations  for  exemptions 
from  the  production  and  consumption 
phase-out  under  the  Clean  Air  Act  and 
Montreal  Protocol  of 
chlorofluorocarbons  (CFCs),  methyl 
chloroform,  carbon  tetrachloride,  and 
hydrobromofluorocarbons  (HBFCs),  in 
accordance  with  the  "essential  uses" 
decision  adopted  by  the  Parties  to  the 
Montreal  Protocol  on  Substances  That 
Deplete  the  Ozone  Layer  at  their 
November  1992  meeting  and  in 
accordance  with  provisions  of  the  Clean 
Air  Act.  The  Agency  had  previously 
requested  essential  use  nominations  in 
the  Federal  Register  notice  proposing 
the  accelerated  phaseout  schedule  for 
ozone-depleting  substances  (SB  FR 
1S015;  March  18, 1993).  That  notice 
requested  that  nominations  be 
.  submitted  by  January  1, 1994.  The 
Agency  today  is  accelerating  the  date  for 
submissions  to  July  19, 1993,  since  it 
has  recently  learned  that  the  Montreal 
Protocol  parties  may  review  the 
essential  use  nominations  earlier  than 
had  originally  been  expected. 
Nominations  for  halon  essential  use 
exemptions  are  not  discussed  in  today's 
notice,  since  the  Agency  already 
requested  nominations  for  essential  use 
exemptions  for  halons  in  a  February 

1993  noUce  (58  FR  6786;  February  2, 
1993). 

DATES:  Nominations  for  essential  use 
exemptions  for  CFCs.  methyl 
chloroform,  carbon  tetrachloride,  and 
HBFCs  that  are  to  be  considered  at  the 

1994  Sixth  Meeting  of  the  Parties  should 
be  submitted  to  the  Agency  no  later  than 
July  19,  1993. 

ADDRESSES:  Program  Manager,  Essential 
Use  Exemptions.  Mail  Stop  620SJ,  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nina  Bonnelycke,  Substitutes  Analysis 
and  Review  Branch.  Stratospheric 
Protection  Division  (620SJ).  Office  of 
Atmospheric  Programs.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460,  (202)  233-9079. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background— Fourth  Meeting  of  the  Parties 

to  the  Protocol 

II.  Essential  Use  Exemptions  for  CFCs, 

Methyl  Chloroform,  HBFCs,  and  Carlxjn 
Tetrachloride 

I.  Background— Fourth  Meeting  of  the 
Parties  to  the  Protocol 

At  the  Fourth  Meeting  of  the  Parties 
to  the  Montreal  Protocol  in  Copenhagen 
on  November  23-25, 1992,  the  Parties 
agreed  to  accelerate  the  phase-out 
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schedules  for  certain  controlled 
substances,  including  CFCs,  methyl 
chloroform,  and  carbon  tetrachloride,  all 
of  which  are  class  I  substances  under 
the  Clean  Air  Act.  The  Parties  also 
agreed  to  phase  out  the  production  and 
consumption  of 

hydrobromofluorocarbons  (HBFCs), 
which  EPA  proposed  to  add  to  the  list 
of  class  I  substances  on  March  18, 1993 
(58  FR  15015).  With  respect  to  CFCs. 
methyl  chloroform,  carbon 
tetrachloride,  and  HBFCs,  the  Parties 
agreed  to  a  phase  out  date  of  January  1, 
1996.  The  Parties  also  rendered 
decisions  on  a  variety  of  other  matters, 
including  the  adoption  of  essential  use 
criteria. 

II.  Essential  Use  Exemptions  for  CFCs, 
Methyl  Chloroform,  HBFCs  and  Carbon 
Tetrachloride 

The  Parties  to  the  Montreal  Protocol 
agreed  at  the  1992  meeting  in 
Copenhagen  to  allow  for  an  exemption 
of  essential  uses  of  controlled 
substances  firom  the  production  and 
consumption  phase  out  schedule. 
Language  regarding  essential  uses  was 
added  to  the  Protocol  provisions  in 
article  2  governing  the  control  of  the 
above  noted  chemicals.  (See  also 
Decision  IV/25  of  the  Fourth  Meeting  of 
the  Protocol.)  The  Parties  recognized  the 
importance  of  including  such  an 
exemption  because  of  the  accelerated 
phaseout  dates  for  these  chemicals.  The 
Parties  will  decide  on  specific  essential 
use  exemptions  for  CFCs,  methyl 
chloroform,  HBFCs,  and  carbon 
tetrachloride  at  the  Sixth  Meeting  of  the 
Parties,  which  the  Agency  recently 
learned  may  be  scheduled  as  early  as 
June  1994.  Nominations  need  not  be 
made  at  this  time  in  cases  where 
companies  have  possible  essential  uses, 
but  where  adequate  supplies  are 
available  to  meet  near-term  needs. 
Companies  will  have  other 
opportunities  in  the  future  to  submit 
nominations,  since  nominations  for 
essential  uses  will  also  be  considered  at 
subsequent  meetings  of  the  Parties. 

At  their  Fourth  Meeting,  the  Parties 
set  out  criteria  to  apply  in  identifying 
essential  uses  and  established  a  process 
for  the  Parties  to  decide  on  what  uses 
would  qualify  imder  this  provision. 
Decision  IV/25  states  that  a  controlled 
substance  should  qualify  as  "essential" 
only  if  "it  is  necessary  for  the  health, 
safety  or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects)"  and  "there  are  no 
available  technically  and  economically 
feasible  alternatives  or  substitutes  that 
are  acceptable  from  the  standpoint  of 
environment  and  health."  In  addition, 
the  Parties  agreed  "that  production  and 


consumption,  if  any,  of  a  contrQlIed 
substance,  for  essential  uses  should  be 
permitted  only  if:  the  controlled 
substance  is  not  available  in  sufficient 
quantity  and  quality  from  the  existing 
stocks  of  banked  or  recycled  controlled 
substances;  and  all  economically 
feasible  steps  have  been  taken  to 
minimize  the  essential  use  and  any 
associated  emission  of  the  controlled 
substance." 

Any  essential  use  exemptions  for 
class  I  substances  would  also  have  to 
comply  with  section  604  of  the  Clean 
Air  Act  (CAA).  That  section  sets  forth 
specific  exemptions  from  the  phaseout 
schedules  contained  in  the  CAA.  To  the 
extent  that  an  accelerated  phaseout 
schedule  is  adopted,  EPA  could  provide 
exemptions  beyond  those  specified  in 
the  Act.  so  long  as  these  exemptions  do 
not  result  in  an  exceedance  of  the 
schedule  contained  in  604(a).  Since 
section  604(b)  specifies  the  phaseout 
date  for  class  I  substances,  that  section 
effectively  limits  the  authority  of  the 
Agency  to  provide  essential  use 
exemptions  other  than  the  exemptions 
spocified  in  section  604  for  periods  after 
the  termination  dates  (2000  for  all  class 
I  substances  other  than  methyl 
chloroform  and  2002  in  the  case  of 
methyl  chloroform.) 

The  exemptions  outlined  in  section 
604  are  limited  in  scope,  amount  and 
time.  For  example,  section  604(d)(2) 
allows  exceptions  for  limited 
production  of  class  I  substances  for  use 
in  medical  devices  if  specified 
conditions  are  satisfied.  Exceptions 
under  section  604(d)  are  limited  to 
annual  quantities  no  greater  than  10 
percent  of  the  baseline  year  production 
of  the  person  receiving  the  exception. 
Section  604(f)  permits  the  President  to 
issue  exemptions  for  the  production  and 
use  of  CFC-114  and  halons  if  necessary 
for  national  security.  (This  subsection 
does  not  provide  such  authority  to  EPA, 
but  grants  the  President  the  authority  to 
take  this  action  only  to  the  extent  it  is 
consistent  with  the  Montreal  Protocol.) 
In  sum.  for  a  use  of  a  class  I  substance 
to  quality  for  ail  exemption  in  the 
United  States,  the  exemption  must  be 
consistent  with  both  the  Montreal 
Protocol  and  section  604  of  the  Clean 
Air  Act. 

If  a  user  determines  that  alternatives 
to  a  controlled  substance  for  an  essential 
use  are  not  feasible,  that  retrofit  options 
are  not  viable,  and  that  sources  of 
supply  from  recycled  or  recovered 
chemicals  do  not  exist,  the  user  should 
prepare  and  submit  to  EPA  an  essential 
use  application  as  described  below. 

In  accordance  with  the  essential  use 
decision  taken  by  the  Parties  to  the 
Montreal  Protocol  in  Copenhagen,  only 


governments  which  are  Parties  may 
submit  nominations  for  essential  uses  to 
the  United  Nations  Environment 
Prog^mme's  Secretariat  for  the 
Montreal  Protocol.  For  CFCs,  methyl 
chloroform,  carbon  tetrachloride,  and 
HBFCs  essential  uses,  these 
nominations  must  be  submitted  at  least 
nine  months  before  the  meeting  at 
which  the  Parties  will  take  a  decision  on 
whether  to  approve  the  essential  use, 
e.g..  by  September  1993  for  the  Sixth 
Meeting  of  the  Parties,  which  may  be 
held  in  June  1994. 

Thus,  the  first  step  in  the  process  to 
qualify  a  use  as  essential  is  for  the  user 
to  notify  EPA  of  its  candidate  use  and 
for  EPA  to  evaluate  that  use  for 
consistency  with  the  criteria  adopted  by 
the  Parties  in  Copenhagen.  EPA  will 
review  the  candidate  for  exemption  and 
work  with  other  interested  federal 
agencies  to  determine  whether  or  not  it 
should  be  submitted  to  the  Ozone 
Secretariat  for  further  consideration. 

Nominations  submitted  to  the  Ozone 
Secretariat  by  Parties  will  then  be 
directed  to  the  Montreal  Protocol's 
Technology  and  Economic  Assessment 
Panel,  which  will  review  such 
submissions  and  prepare 
recommendations  for  exemptions  to  the 
Parties.  The  Panel  will  review  these 
nominations  to  determine  whether  the 
eligibility  criteria  have  been  satisfied 
and  will  examine  the  expected  duration 
of  the  essential  use,  emission  controls 
for  the  essential  use  application,  sources 
of  already  produced  controlled 
substances  which  could  be  made 
available  to  meet  the  essential  use,  and 
the  steps  necessary  to  ensure  that 
alternatives  and  substitutes  are  available 
as  soon  as  possible  for  the  proposed 
essential  use.  The  Parties  also  instructed 
the  Technical  Panel  to  consider  the 
environmental  acceptability,  health 
effects,  economic  feasibility,  availability 
and  regulatory  status  of  alternatives  and 
substitutes.  The  Technical  Panel  must 
submit  its  report  to  the  Parties  at  least 
three  months  before  the  Parties  meet  to 
designate  essential  uses.  The  Panel  is 
currently  working  under  the  assumption 
that  it  may  be  required  to  submit 
recommendations  for  CFCs,  methyl 
chloroform  carbon  tetrachloride,  and 
HBFCs  as  early  as  March  1, 1994. 

In  order  to  meet  these  tight  deadlines, 
the  Agency  must  act  quickly,  and 
through  this  Notice  requests 
nominations  for  the  essential  use 
exemptions  for  CFCs,  methyl 
chloroform,  carbon  tetrachloride  and 
HBFCs  to  be  considered  at  the  Sixth 
Meeting  of  the  Parties. 
Recommendations  for  essential  use 
exemptions  for  CFCs,  methyl 
chloroform,  carbon  tetrachloride,  and 
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HBFCs  should  be  subniitted  to  the 
Agency  no  later  than  July  19, 1903.  to 
allow  the  U.S.  government  time  to 
review  the  information  before  the 
deadline  for  submitting  nominations  to 
the  UNEP  Secretariat. 

The  Agency  already  requested 
essential  use  nominations  in  the  Federal 
Register  notice  proposing  the 
accelerated  phaseout  schedule  for 
ozone-depleting  subatancee  (58  FR 
15015;  March  18, 1993).  In  the  March 
notice,  the  Agency  reqiiested  that 
nominations  be  submitted  by  JaniMry  1, 
1994.  Sines  publication  of  that  notice, 
the  Agency  has  learned  that  the  Meeting 
of  the  Parties  to  the  Montreal  Protocol 
could  be  held  as  early  as  June  1994. 
Because  of  the  possibility  of  an  earlier 
meeting  date,  and  because  of  the  nine- 
month  lead  time  needed  to  process  and 
review  nominations  prior  to  the  meeting 
of  the  Parties,  the  Agency  today  is 
moving  the  deadline  for  nominations  up 
to  July  19. 1993.  Without  accelerating 
the  submission  date,  the  Agency  cannot 
guarantee  full  consideration  by  the 
Montreal  Protocol  parties  of  exemption 
requests  for  essential  uses  submitted  by 
U.S.  companies. 

AH  nominations  should  present  the 
following  information: 

(1)  Description  of  the  specific  use  of 
the  controlled  substance,  as  well  as 
the  annual  projected  amount 
required: 

(2)  Demonstration  that  continued  use 
of  that  substance  in  that  application 
is  necessary  for  health  and  safety 
reasons  or  is  critical  to  the 
functioning  of  society; 

(3)  Demonstration  that  no  alternatives, 
including  the  retrofit  of  existing 
equipment,  are  technically, 
economically  or  legally  available; 

(4)  Description  of  the  steps  taken  to 
date  to  find  alternatives; 

(5)  Description  of  future  steps  to  be 
taken  to  find  alternatives; 

(6)  Demonstration  that  steps  have 
been  taken  to  secure  existing  sXocks 
of  the  chemicals,  either  from  a  bank 
or  from  recovery  sources,  and  that 
necessary  quantities  of  appropriate 
quality  are  not  available  for  the 
potential  exempted  use; 

(7)  The  expected  time  period  for 
which  this  exemption  is  required; 
and 

(8)  Consistency  with  CAA  provisions 
on  essential  uses.  All  nominations 
should  be  sent  to:  Program 
Manager.  Essential  Use  Exemptions, 
Environmental  Protection  Agency, 
6205J,  Washington,  DC  20460. 


The  Agency  will  work  with 
submitters,  other  interested  federal 
agencies,  and  outside  experts  to  review 
this  information  and  forward 
nominations  to  the  Protocol's  Secretariat 
for  consideration  as  appropriate  and 
consistent  with  any  CAA  limitations. 

Dated:  May  12, 1993. 
Robert  a  1 


Acting  Assistant  Administrafor,  Office  of  Air 
and  Radiation. 

[FR  Doc  93-11998  Filed  5-19-93;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  knprovemant  Act 
Property  AvailaMHty:  Govammant  Lots 
1, 2, 3,  and  4,  Boot  Key,  Monroe 
County,  FL 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  "Government 
Lots  1,  2,  3.  and  4"  located  in  Boot  Key, 
Florida,  is  affected  by  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 
DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  in  care  of 
AMRESCO  Management,  Inc.  until 
August  18, 1993. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  contacting  the  following 
person:  John  Gilley,  AMRESCO 
Management,  Inc.  1201  Main  Street. 
32nd  Floor,  Dallas,  Texas  75202, 
Telephone:  (214)  508-4972,  Facsimile 
(214)  50»-t438. 

SUPPLEMENTARY  INFORMATION:  The 
property  is  a  636  acre  tract  of  land 
located  on  the  island  of  Boot  Key, 
Monroe  County,  Florida.  Boot  Key  and 
surrounding  submerged  lands  comprise 
about  1100  acres.  The  property  is  zoned 
"NA",  which  is  a  highly  restrictive 
zoning  designed  to  establish 
undisturbed  nature  areas.  The  property 
forms  a  part  of  the  Coastal  Barrier 
Resource  System  according  to  the 
Coastal  Barrier  Resources  Systems  Maps 
of  the  U.S.  E)epartment  of  the  Interior 
Fish  and  Wildlife  Service. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  Of  before  August  19, 1993  by  John 
Gilley,  at  the  address  above. 


Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  c»-  enti*ties  of  the  federal 
government, 

2.  Agencies  ot  entities  of  state  or  local 
government,  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(s)). 

Form  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  form: 

Notice  of  Serious  Interest  re: 
Boot  Key 
Monroe  County,  Florida 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forth  in 
Public  Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation 
purposes. 

Dated:  May  14. 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  RaUaMO. 
Executive  Secretary. 
[FR  Doc.  93-11979  Piled  5-19-93;  845  am] 

WLUNO  COOC«n4~01-M 


Update  to  Notice  of  Financial 
Institutiona  for  Which  the  Federal 
Deposit  Insurance  Corporation  Has 
Been  Appointed  Either  Receiver, 
Liquidator,  or  Manager 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Update  listing  of  financial 
institutions  in  liquidation. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (Corporation)  has 
adopted  a  policy  statement  concerning 
12  U.S.C  1825(bK2)  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  and  28  U.S.C 
2410(c).  The  policy  statement  and  an 
initial  listing  of  financial  institutions  in 
liquidation  were  pubHshed  in  July  2, 
1992  edition  of  the  Federal  Register. 
The  following  is  a  list  of  financial 
institutions  nidiicfa  have  been  placed  in 
liquidation  since  the  March  18, 1993 
publication. 
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Federal  Deposit  Insurance  Corporation  active  Institutions  in  Liquidation,  ALPHA  Listing  (Name) 


Institution  nam*,  city/state 


American  Convnerce  National  Bank,  Anaheim,  CA 

College  Blvd  Ntl  Bank.  Overtand  Park,  KS 

First  Amerk^an  Capital  Bank,  N.A.,  Laguna  Beach,  CA  , 

First  State  Bank,  Vega,  TX , 

First  Western  Bank.  NA.  San  Diego,  CA 

Mklland  Bank  of  Kansas,  Misskxi,  KS 

Olympk:  Natkxfai  Bank.  Loe  Angeles,  CA 

Premier  Bank,  Northridge,  CA , 

United  Bank,  National  Association,  Lancaster,  TX , 

Valley  Natior»l  Bank  of  Fremont  County,  Hamburg,  lA 

Westlxxough  CO.— CP,  Westtwrough,  MA 

Wiishire  Center  Bank,  NA,  Loe  Angeles,  CA 


Date  ck>sed,  regkx) 


04/3(V93, 
04/02/93, 
03/04/93. 
04/01/93, 
04/15/93, 
04A)2/93, 
04A)2/93, 
04/08/93, 
03/18/93, 
04/29/93, 
04/09/93, 
05A)6/93, 


San  Frarx^isco . 

CNcago 

San  Francisco . 

Dallas 

San  Francisco . 

CNcago , 

San  Francisco . 
San  Francisco . 

Dallas 

Chicago  ........... 

New  Yort( , 

San  Francisco 


Rel.  No. 


4576 
4571 
4566 

4569 
4574 
4572 
4570 
4573 
4567 
4575 
3965 
4577 


Dated:  May  14, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[FR  Doc.  93-11978  Filed  5-19-93;  8:45  am) 
■ILUNO  COOE  (714-01-11 


FEDERAL  ELECTION  COMMISSION 
[Notice  1993-15] 

Filing  Dates  for  the  Texas  Special 
Runoff  Election 

AGENCY:  Federal  Election  Commission. 


action:  Notice  of  filing  dates  for  a 
special  runoff  election. 

SUMMARY:  Texas  has  scheduled  a  special 
runoff  election  on  June  5, 1993  to  fill  the 
United  States  Senate  seat  vacated  by  the 
resignation  of  Senator  Lloyd  Bentsen. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobby  Werfel,  Public  Information 
Office,  999  E  Street,  NW..  Washington, 
DC  20463,  Telephone:  (202)  219-3420; 
Toll  Free  (800)  424-9530. 

SUPPI^MENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the  Texas 


Special  Runoff  Election  and  all  other 
political  committees  not  filing  monthly 
which  support  candidates  in  this 
election  shall  file  a  12-day  Pre-Runoff 
Report  on  May  24, 1993,  with  coverage 
dates  from  the  last  report  filed  or  date 
of  first  activity,  through  May  16, 1993, 
a  30-day  Post-Runoff  Report  on  July  6, 
1993,  with  coverage  dates  from  May  17, 
1993,  through  June  25, 1993,  and  a  Mid- 
Year  Report  on  July  31, 1993,  with 
coverage  dates  from  June  26, 1993, 
through  June  30, 1993. 


Calendar  of  Reporting  Dates  for  Texas  Special  Runoff  Election  for  Committees  Involved  in 

THE  Special  Runoff  (06/05) 


Report 


Pertod  covered 


Regular/ 

certilied 

mailing 

date^ 


Filing  date 


Pre-rurx)ff  . 
Post-mnoff 
MM-year  ... 


» 1/01/93-5/16/93 
5/17/93-€/25«3 
6/26/93-6/30/93 


5/21/93 

7/6/93 

7/31/93 


5/24/93 

7/6/93 

7/31/93 


^  Reports  sent  by  registered  or  certified  mail  must  be  postmarked  tw  the  mailing  date;  otherwise,  tf)ey  must  t>e  received  t>y  the  filing  date. 
'The  period  begins  with  the  dose  of  books  of  the  last  report  filed  by  the  committee.  If  the  committee  has  filed  no  previous  reports,  the  perk>d 
begins  with  tt>e  date  of  the  committee's  first  activity. 


Dated:  May  17, 1993. 
Scott  E.  Thomas, 

Chairman. 

(FR  Doc.  93-11977  Filed  5-19-93;  8:45  ami 

•iUJMO  COOE  dS-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substancea  and 
DIaeaae  Reglatry 

[ATSDR-69] 

Availability  of  Adminiatrative  Reporta 
Of  Health  Effecto  Studiea 


AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 


Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  Administrative  Reports  of 
five  ATSDR  health  effects  studies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Lybarger,  M.D.,  M.S.,  Director, 
Division  of  Health  Studies,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Oifton  Road.  N.E..  Mailstop  E-31, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-6200. 

SUPPLEMENTARY  INFORMATION:  Sections 
104(i)(7)  and  (9)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  [42  U.S.C 
9604(i)(7)  and  (9)1,  provide  the 


Administrator  of  ATSDR  with  the 
authority  to  conduct  pilot  studies, 
epidemiologic  and  other  health  studies, 
and  to  initiate  health  sxirveillance 

Erograms  to  determine  the  relationship 
Btween  human  exposure  to  hazardous 
substances  in  the  environment  and 
adverse  health  outcomes. 

On  February  13, 1990.  ATSDR 
published  in  the  Federal  Register  [55 
FR  5136]  a  final  rule  entitled,  "Health 
Assessments  and  Health  Effects  Studies 
of  Hazardous  Substances  Releases  and 
Facilities."  The  primary  purpose  of  that 
rule,  which  created  a  new  regulation  at 
42  CFR  part  90,  was  to  set  forth  general 
procedures  that  ATSDR  will  follow 
relating  to  the  conduct  of  health  effects 
studies.  Section  90.11  of  the  regulation, 
which  concerns  the  reporting  of  results 
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of  health  assessmMits  and  health  effects 
studies,  provides  that  reports  of  health 
efFscts  studies  conducted  under  section 
104(i)  of  the  CERCLA  shall  be  available 
to  the  general  public  upon  request. 


The  reports  of  the  heahfa  effiocts 
studies  listed  below  are  now  available 
through  the  U.S.  Department  of 
Commerce,  National  Technical 


Information  Servics  (NTIS).  S285  Port 
Royal  Rd..  Springfield.  Virginia  22151. 
telephone:  1-800-553-6847.  There  is  a 
charge  for  these  reports  as  determined 
by  NTIS. 


HeaMh  oNuclB  study 


^ms  document 
No. 


Iwvrtgation  of  a  Cluster  of  Pancreatic  Cancer  Deaths.  Uvingston  and  Park  County.  Montana,  ATSDfWS-92^17 

Community  Exposure  to  PdycMorinated  Biphenyte,  Btoomington,  Indiana,  ATSOR/HS-92/18 

Oaei  Creek/Central  City  Mina  Waste  Exposure  Study.  Part  I:  Snxjggtor  Mountain  Site,  ATSDfVHS-02n9 ^ 

Naurot>ehawk}rai  Test  Batteries  For  Use  In  Environmental  Health  Field  Studies,  ATSOR/HS-93/20  

Miaioufi  Chkxdane  Exposure  Study:  A  Report  On  Persons  Who  Consumed  Chkxdane-Contamlnated  Fish,  ATI>SR^S-d3/21 


PB93-136547 
PB93-142t80 
PB93-1 51371 
PB93-145663 
PB93-148252 


In  accordance  with  42  CFR  90.11. 
copies  of  these  final  reports  have  been 
distributed  to  the  Environmental 
Protection  Agency,  the  appropriate  state 
and  local  government  agencies,  and  the 
affected  local  communities. 

ATSDR  previously  announced  the 
availability  of  16  final  reports  of  health 
effect  studies  (55  FR  31445,  August  12. 
1990  and  57  FR  29091.  June  30, 1992). 
Additional  final  reports  will  be 
announced  semiannually  in  the  Federal 
Register  as  they  become  available. 

Dated:  May  13. 1993. 

WaherR.I>owdle. 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registiy. 

|FR  Doc  93-11951  Filed  S-19-93;  8:45  am) 

iaXMa  COOK  41«ft-70-r 


Canters  for  Dtsssss  Control  and 
Prevention 

NatkMMi  InstHuts  for  Occupationai 
Safsfty  and  Health 

[Program  Announeemant  Number  123] 

Rscai  Year  1994  Grants  for  Education 
Programa  in  Occupational  Safety  and 
Health 

Introdaction 

The  Centers  for  Disease  Control  and 
Prevention  (CDQ  announces  that 
apphcatioos  are  being  accepted  fior 
Fiscal  Year  1994  training  grants  in 
occupational  safety  and  health.  The 
Public  Heekh  S«vice  fPHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
obiectives  of  Healthy  People  2000,  a 
PHS-Ied  national  activity  to  reduce 
m<vbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  aree  of 
Occupetional  Safety  and  Heahh.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section  Where  to  Obtain 
Additional  Information.) 


Authority 

This  program  is  authorized  under 
section  21(aKl)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
670(aKl}).  Regulations  applicable  to  this 
program  are  in  42  CFR  part  86.  "Grants 
for  Education  Programs  in  Occupational 
Safety  and  Health." 

Eligible  Applicants 

Any  public  or  private  educational  or 
training  agency  at  institution  that  has 
demonstrated  competency  in  the 
occupational  safety  and  health  field  and 
is  located  in  a  state,  the  District  of 
Columbia,  or  U.S.  Territory  is  eligible  to 
apply  for  a  training  grant. 

Availability  of  Funds  and  Recipient 
Activities 

CDC  expects  approximately 
$12,072,000  to  be  available  in  Fiscal 
Year  1994. 

Approximately  $11,092,000  of  the 
total  funds  available  will  be  utilized  as 
follows: 

1.  To  award  approximately  thirteen 
non-competing  continuation  and  one 
competing  continuation  Educational 
Resource  Center  (ERC)  training  grants 
totaling  approximately  $8,834,000  and 
ranging  from  approximately  $400,000  to 
$800,000  with  the  average  award  being 
approximately  $630,000  (for  specific 
activities  refer  to  Federal  RegiiBter 
Annoxmcement,  51  FR  32963, 
September  17, 1986); 

2.  To  award  approximately  twenty- 
three  non-competing  continuation  and 
twelve  new  or  competing  continuation 
long-term  training  project  grants  (TPG) 
totaling  $2,208,000  and  ranging  from 
approximately  $10,000  to  $500,000, 
with  the  average  award  being  $63,000, 
to  9upf>ort  academic  programs  in  the 
fields  of  industrial  hygiene, 
occupaticmal  health  nursing, 
occupetionaiyindustrial  medicine,  and 
occupational  safety  (for  specific 
activities  refer  to  Federal  Register 
Announcement,  52  FR  3172.  February  2, 
1987);  and 


3.  To  award  approximately  $50,000  to 
conduct  the  peer  review  and  evaluations 
of  all  new,  competing  continuation,  and 
supplemental  applications  received. 

Awards  will  be  made  for  a  1-  to  5-year 
project  period  with  an  annual  budget 
period.  Funding  estimates  may  vary  and 
are  subject  to  change.  Non-competing 
continuation  awards  within  the 
approved  project  periods  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

In  addition,  approximately  $980,000 
of  the  total  funds  available  will  be 
awarded  to  ERCs  to  support  the 
development  and  presentation  of 
continuing  education  and  short  courses 
and  academic  curricula  for  trainees  and 
professionals  engaged  in  the 
management  of  hazardous  substances. 
These  funds  are  provided  to  NIOSH/ 
CDC  through  an  Interagency  Agreement 
with  the  National  Institute  for 
Environmental  Health  Sciences  as 
authorized  by  section  209(b)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986 
(100  Stat.  1708-1710).  The  hazardous 
substance  training  (HST)  funds  are 
being  used  to  supplement  previous 
hazardous  substance  continuing 
education  grant  support  provided  to  the 
ERCs  in  FY  1984  and  1985  under  the 
authority  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  as  amended  by  SARA 
for  the  ERC  continuing  education 
program  (for  specific  activities  refer  to 
the  Federal  Register  Announcement,  51 
FR  32963,  September  17,  1986).  The 
hazardous  substance  academic  training 
(HSAT)  funds  are  being  used  to 
supplement  continuing  industrial 
hygiene  core  program  support  to 
develop  and  offer  academic  curricula  in 
the  hazardous  substance  field  primarily 
for  industrial  hygiene  trainees.  Program 
support  is  available  for  facuhy  and  siaff 
salaries,  trainee  costs,  and  other  costs  to 
provide  training  and  education  for 
occupational  safety  and  health  and 
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other  professional  personnel  engaged  in 
the  evaluation,  management,  and 
handling  of  hazardous  substances.  The 
policies  regarding  project  periods  also 

apply  to  these  activities. 

Purpose 

The  objective  of  this  grant  program  is 
to  award  funds  to  eligible  institutions  or 
agencies  to  assist  in  providing  an 
adequate  supply  of  qualified 
professional  and  para-profiassional 
occupational  safety  and  health 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act. 

Review  and  Evaluation  Criteria 

In  reviewing  ERC  grant  applications, 
ponsideration  will  be  given  to: 

1.  Needs  assessment  directed  to  the 
overall  contribution  of  the  training 
program  toward  meeting  the  job  market, 
especially  within  the  applicant's  region, 
for  qualified  personnel  to  carry  out  the 
purposes  of  the  Occupational  Safety  and 
Health  Act  of  1970.  The  needs 
assessment  should  consider  the  regional 
requirements  for  outreach,  continuing 
bducation,  information  dissemination, 
end  special  industrial  or  community 
training  needs  that  may  be  peculiar  to 
the  region. 

2.  Plans  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected 
enrollment,  recruitment  and  current 
workforce  populations.  The  need  for 
supporting  students  in  allied  disciplines 
must  be  specifically  justified  in  terms  of 
Vser  community  requirements. 

3.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve 
Characteristics  of  an  Educational 
Resource  Center  (Federal  Register 
Announcement,  51  FR  32963, 
September  17. 1986). 

!  4.  Extent  to  which  curriculum  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 
achieve  certificate  or  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

5.  Academic  training  including  the 
number  of  full-time  and  part-time 
students  and  graduates  for  each  core 
program,  the  iplacement  of  graduates, 
employment  history,  and  their  current 
location  by  type  of  institution 
(academic,  industry,  labor,  etc.). 
Pi^evious  continuing  education  training 


in  each  discipline  and  outreach  activity 
and  assistance  to  groups  within  the  ERC 
region. 

6.  Methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  training  and  services  including  the 
use  of  placement  services  and  feeidback 
mechanisms  from  graduates  as  well  as 
employers,  critiques  from  ccmtinuing 
education  courses,  and  reports  from 
consultations  and  cooperative  activities 
with  other  universities,  professional 
associations,  and  other  outside  agencies. 

7.  Competence,  experience  and 
training  of  the  Center  Director,  the 
Deputy  Center  Director,  the  Program 
Directors  and  other  professional  staff  in 
relation  to  the  type  and  scope  of  training 
and  education  involved. 

8.  Institutional  commitment  to  Center 
goals. 

9.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

10.  Appropriateness  of  the  budget 
required  to  support  each  academic 
component  of  the  ERC  program, 
including  a  separate  budget  for  the 
academic  stafTs  time  and  effort  in 
continuing  education  and  outreach. 

11.  Evidence  of  a  plan  describing  the 
research  and  research  training  the 
Center  proposes.  This  shall  include 
goals,  elements  of  the  program,  research 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

12.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  ^ifts. 

In  reviewmg  long-term  TPG 
applications,  consideration  will  be 
given  to: 

1.  Need  for  training  in  the  program 
area  outlined  by  the  application.  This 
should  include  documentation  of  ability 
and  a  plan  for  student  recruitment, 
projected  enrollment,  job  opportunities, 
regional/national  need  both  in  quality 
and  quantity,  and  similar  programs,  if 
any  within  the  geographic  area. 

2.  Potential  contribution  of  the  project 
toward  meeting  the  needs  for  graduate 
or  specialized  training  in  occupational 
safety  and  health. 

3.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  sequence,  related  courses  open  to 
students,  time  devoted  to  lecture. 


laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches. 

4.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

5.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

6.  Degree  of  institutional 
commitment:  Is  grant  support  neoenaiy 
for  program  initiation  or  continuation? 
Will  support  gradually  be  assumed?  Is 
there  related  instruction  that  will  go  on 
with  or  without  the  grant? 

7.  Adequacy  of  facilities  (classrooms, 
laboratories,  library  services,  books,  and 
journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

8.  Competence,  experience,  training, 
time  commitment  to  the  program  and 
availability  of  faculty  to  advise  students, 
faculty/student  ratio,  and  teaching  loads 
of  the  program  director  and  teaching 
faculty  in  relation  to  the  type  and  scope 
of  training  involved. 

9.  Admission  Requirements:  Student 
selection  standards  and  procedures, 
student  performance  standards  and 
student  counseling  services. 

10.  Advisory  Committee  (if 
established):  Membership,  industries 
and  labor  groups  represented:  how  often 
they  meet:  who  they  advise,  role  in 
designing  curriculum  and  establishing 
program  need. 

Funding  Allocation  Criteria 

For  Educational  Resource  Center 
grants,  the  follo%ving  criteria  will  be 
considered  in  determining  funding 
allocations. 

1.  Academic  Core  Programs 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel -related  costs.  Advanced 
(doctoral  and  post-doctoral)  and 
specialty  (master's)  programs  will  be 
considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
considered  include  faculty 
commitment/breadth,  faculty 
reputation/strength,  national/regional 
manpower  needs,  unique  program 
contribution,  interdisciplinary 
interaction,  and  technical  merit. 

c.  Budget  to  support  students  based 
on  the  program  level  and  the  number  of 
students  supported. 

d.  Budget  to  support  research  training 
programs  to  establish  a  research  base 
within  core  disciplines  and  for  the 
training  of  researchers  in  occupational 
safety  and  health. 
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2.  Center  Administration 

Budget  to  support  Center 
administration  to  assure  coordination 
and  promotion  of  academic  programs. 

3.  Continuing  Education/outreach 
Program 

Budget  to  support  outreach  and 
continuing  education  activities  to 
prepare,  distribute,  and  conduct  short 
courses,  seminars,  and  workshops. 

4.  Hazardous  Substance  Training 
Programs 

Budget  to  support  the  development 
and  presentation  of  continuing 
education  courses  for  professionals 
engaged  in  the  management  of 
hazardous  substances. 

5.  Hazardous  Substance  Academic 
Training  Programs 

Budget  to  support  the  development 
and  presentation  of  specialized 
academic  programs  in  hazardous 
substance  control. 

6.  Agricultural  Safety  and  Health 
Academic  Programs 

Budget  to  support  the  development 
and  presentation  of  specialized 
academic  programs  and  continuing 
education  courses  in  agricultural  safety 
and  health. 

For  Long-Term  Training  Project 
grants,  the  following  factors  will  be 
considered  in  determining  funding 
allocations. 

Academic  Core  Programs 

a.  Budget  to  support  programs 
primarily  for  personnel  and  other 
personnel-related  costs.  Advanced 
(doctoral  and  post-doctoral),  sp>ecialty 
(master's),  and  baccalaureate/associate 
programs  will  be  considered. 

b.  Budget  to  support  programs  based 
on  program  quality  and  need.  Factors 
considered  include  faculty 
commitment/breadth,  faculty 
reputation/strength,  national/regional 
manpower  needs,  unique  program 
contribution,  interdisciplinary 
interaction,  and  technical  merit. 

c.  Budget  to  support  students  based 
on  the  program  level  and  the  number  of 
students  supported. 

Catalog  of  Federal  Domestic  AMiatance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.263. 

Executive  Order  12372  Review 

Apphcations  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 


Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Pubhc  Health  System  Reporting 
Requirements. 

Application  Submission  and  Deadline 

Applications  should  be  clearly 
identified  as  an  application  for  an 
Occupational  Safety  and  Health  Long- 
Term  Training  Project  Grant  or  ERC 
Training  Grant.  The  submission 
schedule  is  as  follows: 

New,  Competing  Continuation  and 
Supplemental  Receipt  Date:  July  1, 
1993. 

An  original  and  two  copies  of  new, 
competing  continuation  and 
supplemental  applications  (Form  CDC 
2.145A  ERC  or  TPG)  should  be 
submitted  to:  Henry  S.  Cassell,  III, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Atlanta.  GA  30305. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Non-Competing  Continuation  Receipt 
Date:  November  15, 1993. 

An  original  and  two  copies  of  non- 
competing  continuation  applications 
(Form  CDC  2.145B  ERC  or  TPG)  should 
be  submitted  to:  Henry  S.  Cassell,  III, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Atlanta,  GA  30305. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 


need  to  refer  to  Announcement  Number 
123.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from 
Adrienne  S.  Brown,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta.  Georgia  30305.  (404) 
842-6630.  Programmatic  technical 
assistance  may  be  obtained  from  John  T. 
Talty,  Chief,  Educational  Resource 
Development  Branch,  Division  of 
Training  and  Manpower  Development, 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4676 
Columbia  Parkway.  Cincinnati,  Ohio 
45226, (513)  533-8241. 

Please  refer  to  Announcement 
Number  123  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
(202)  783-3238). 

Dated:  May  7, 1993. 
Richard  A.  Lamen, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 

IFR  Doc.  93-11950  Filed  5-19-93;  8:45  am) 
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HeaKh  Care  Financing  Administration 

Public  Infonnation  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 
ACTION:  Notice. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  the  following 
proposals  for  the  collection  of 
information  in  compHance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  of  Requests:  New;  Title  of 
Information  Collection:  Medicare 
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Cataract  Surgery  Alternate  Payment 
Demonstration;  Form  No.:  HCFA-R- 
154;  Use:  The  information  collected  will 
allow  HCFA  to  evaluate  the  feasibility  of 
a  negotiated  bundled  payment  for  an 
episode  of  cataract  surgery  and  will 
provide  insight  into  appropriateness 
indicators  and  effective  quality 
assurance  and  utilization  review 
mechanisms  for  cataract  sxirgery.  The 
affected  pubic  includes  only  voluntary 
participating  providers  and  their 
patients;  Frequency:  On  occasion; 
Bespondents:  Nonprofit  institutions, 
individuals  or  households,  and 
businesses  or  other  for  profit;  Estimated 
Number  of  Responses:  Survey  (562), 
Checklist  (4,753);  Average  Hours  per 
Besponse:  Survey  (.30),  Checklist  (.15); 
Total  Estimated  Burden  Hours:  956. 

2.  Type  of  Request:  New;  Title  of 
Information  Collection:  Study  of 
Medicaid  Utilization  Management 
Initiatives;  Form  No.:  HCFA-R-155: 
Use:  Survey  results  will  provide 
information  on  the  use  of  utilization 
management  programs  by  State 
Medicaid  agencies.  The  information  will 
be  used  by  HCFA  to  modify  proposed 
regulations  and  to  provide  data  to 
Congress  on  the  use  of  specific 
programs,-«nd  assist  States  in  evaluating 
existing  or  proposed  utilization 
management  activities;  Frequency:  One- 
time collection;  Respondents:  State  or 
local  governments;  Estimated  Number 
6f  Responses:  50;  Average  Hours  per 
Response:  2.6;  Total  Estimated  Burden 
Hours:  130. 

3.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Medicare 
Coverage  of  Screening  Mammography: 
Form  No.:  HCFA-R-145;  Use:  This 
information  is  needed  to  determine  if  a 
supplier  or  interpreting  physician  is  in 
compliance  with  published  safety  and 
accuracy  requirements.  Respondents  are 
screening  mammography  suppliers  and 
interpreting  physicians;  Frequency:  Not 
applicable;  Respondents:  Businesses  or 
other  for  profit;  Estimated  Number  of 
Responses:  6,599;  Average  Time  per 
Response:  4;  Total  Estimated  Burden 
Hours:  26,396. 

4.  Tj^o/Aequesf:  Reinstatement; 
Title  of  Information  Collection: 
Psychiatric  Unit  Criteria  Woiisheet. 
Rehabilitation  Hospital  Criteria 
Worksheet,  Rehabilitation  Unit  Criteria 
Worksheet;  Form  Nos.:  HCFA-437, 
-437A,  -437B;  Use:  OnsHe  verification 
by  Stele  agencies  needs  to  be  conducted 
to  assure  that  rehabilitation  hospitals 
and  psychiatric  and  rehabilitation  units 
meet  criteria  for  exclusion  from  the 
Prospective  Payment  System.  The  State 
Survey  agencies  record  on  the  HCFA- 
437  woriuheets  their  findings  on  how 
well  hospitals/units  meet  the  criteria  for 


exclusion;  Frequency:  Aimually; 
Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  2,202;  Average  Hours  per 
Response:  .25;  Total  Estimated  Burden 
Hours:  550.5. 

5.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Questions  on 
Other  Insurance  Available  to  Medicare 
Benefidaries-Medicare  Secondary 
Payor;  Form  Nos.:  HCFA-250  through 
-254;  Use:  This  request  will  be  mailed 
to  all  new  Medicare  beneficiaries; 
Frequency:  Monthly  (new  beneficiaries 
only);  Respondents:  Individuals  or 
households;  Estimated  Number  of 
Responses:  2.6  million;  Average  Hours 
per  Response:  .25;  Total  Estimated 
Burden  Hours:  75,000.  Correction:  This 
request  replaces  the  notice  that  was 
inadvertently  published  in  the  Federal 
Register  on  Feoruary  4, 1993. 

6.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Ambulatory  Surgical  Center  Survey; 
Form  No.:  HCFA-452;  Use: 
Authorization  for  the  HCFA-452 
expired  September  30, 1992.  However, 
our  data  collection  efforts  for  rate 
updating  after  1992  are  incomplete. 
Therefore,  we  are  requesting  that  part  II 
of  this  two-part  survey  instrument  be 
reinstated  to  gather  new  cost 
information;  Frequency:  Periodically; 
Respondents:  Small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  250;  Average  Hours  per 
Response:  32;  Total  Estimated  Burden 
Hours:  8,000. 

7.  Ty7>eo/i?eguesf;  Reinstatement; 
Title  of  Information  Collection: 
Information  Collection  Requirement  in 
HCFA  Publication  14-3,  sections 
2120.1-2125  and  section  4115  of  the 
Medicare  Carriers  Manual;  Form  No.: 
HCFA-R-88;  Use:  Verification  of 
ambulance  service  compliance  with 
State  and  local  requirements  is 
necessary  to  determine  whether  the 
ambulance  service  qualifies  for 
reimbursement  under  Medicare.  Carriers 
require  ambulance  services  providing 
services  to  Medicare  beneficiaries  to 
submit  documentary  evidence  showing 
that  it  has  the  equipment  required; 
Frequency:  On  occasion;  Respondents: 
Small  businesses  or  organizations  and 
businesses  or  other  for  profit;  Estimated 
Number  of  Responses:  100;  Average 
Hours  per  Response:  .25  (reporting)  .25 
(recordkeeping);  Total  Estimated 
Burden  Hours:  50. 

8.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Early  and 
Periodic  Screening.  Diagnostic  and 
Treatment  (EPSDT)  Report;  Form  No.: 
HCFA-416;  Use:  Congress  and  HCFA 
are  interested  in  the  EPSDT  program's 
effectiveness  in  improving  the  health  of 


Medicaid  eligible  children.  This  form, 
submitted  by  all  56  Medicaid 
jurisdictions,  supplies  data  for  prompt, 
accurate  monitoring  of  EPSDT  activities; 
Frequency:  Annually;  Respondents: 
State  or  local  governments;  Estimated 
Number  of  Responses:  56;  Average 
Hours  per  Response:  19  (reporting),  9 
(recordkeeping);  Total  Estimated 
Burden  Hours:  1,568. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
410-966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  directly  to  the  following 
address:  OMB  Reports  Management 
Branch.  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  room  3208. 
Washington.  DC  20503. 

Dated:  May  13. 1093. 
WiIlumTobjr,|r., 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 
(FR  Doc.  93-11897  Filed  5-19-93;  8:45  am| 
BIUJNO  cooc  4iao-o»-ii 


Health  Resource*  and  Services 
Administration 

Program  Annour>cement  for 
Scholarships  for  Disadvantaged 
Students 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1993  for 
the  Scholarships  for  Disadvantaged 
Students  (SDS)  program  are  being 
accepted  under  the  authcuity  of  section 
737  (previously  section  760)  of  the 
Public  Health  Service  Act  (the  Act),  title 
Vn,  Part  B,  as  amended  by  the  Health 
Professions  Education  Amendments  of 
1992.  Public  Law  102-408.  dated 
October  13. 1992. 

Since  this  program  was  announced  on 
March  24, 1992,  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Public  Law  102-408.  were  passed 
by  the  Congress  and  signed  by  the 
President.  Section  760  has  been 
renumt)ered  section  737. 

Purpoae 

The  SDS  program  is  a  program  of 
grants  to  health  professions  and  nursing 
schools  for  the  purpose  of  assisting  sucR 
schools  in  providing  scholarships  to 
individuals  from  disadvantaged 
backgrouinds  who  are  enrolled  (or 
accepted  for  enrollment)  as  full-time 
students  in  the  schools,  as  well  as  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to 
pursuing  a  career  in  health  professions. 
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For  purposes  of  the  SDS  program  in 
FY  1993,  an  "individual  from 
disadvantaged  background"  is  defined 
in  42  CFR  57.1804,  subpart  S,  as  one 
who: 

(1)  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  alUed  health 
professions;  or 

(2)  Comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low-income  thresholds  according  to  a 
family  size  published  by  the  U.S. 
Bureau  of  the  Census,  adjusted  annually 
for  changes  in  the  Consumer  Price 
Index,  and  adjusted  by  the  Secretary  for 
use  in  all  health  professions  and  nursing 
programs.  The  Secretary  will 
periodically  publish  these  low-income 
levels  in  the  Federal  Register. 

The  following  income  figures 
determine  what  constitutes  a  low- 
income  family  for  purposes  of  the 
Scholarships  for  Disadvantaged 
Students  program  for  FY  1993. 


Size  of  parents'  family  ^ 

Income 
level  2 

1 

$9,419 

2 „ 

3 

12.202 
14,523 

4 

18,596 

5 

21,930 

6  Of  more 

24,648 

^  Includes  only  dependents  listed  on  Federal 
income  tax  forms. 

'Adjusted  aross  Income  for  calendar  year 
1992,  rounded  to  nearest  $100. 

Approximately  $16.9  million  is 
available  in  FY  1993  for  the  competing 
applications  for  the  SDS  Program  from 
eligible  health  professions  and  nursing 
schools.  Of  the  funds  available,  30 
percent  shall  be  made  available  to 
schools  agreeing  to  expend  the  grants 
only  for  nursing  scholarships.  An 
estimated  $5.1  million  will  support 
approximately  2,040  scholarships 
averaging  $2,500  for  students  at  schools 
of  nursing.  The  balance  of  $11.8  million 
will  support  approximately  4,857 
scholarships  averaging  $2,450  for 
eligible  health  professions  students.  The 
period  of  fund  availability  will  be  for 
one  academic  year. 

Um  of  Funds 

Funds  awarded  to  a  school  under  this 
proQ^m  may  be  used  as  follows: 

(1)  To  award  scholarships  to  eligible 
students  enrolled  in  the  school,  to  be 
expended  only  for  tuition  expenses, 
other  reasonable  educational  expenses, 
and  reasonable  living  expenses  (as 


defined  by  the  school  for  all  students 
attending  the  school)  incurred  while 
enrolled  in  a  school  as  a  full-time 
student.  The  amount  of  the  scholarship 
may  not,  for  any  year  of  attendance, 
exceed  the  total  amount  required  for  the 
year  for  the  expenses  specified  above. 

(2)  To  provide  financial  assistance  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to 
pursuing  a  career  in  the  health 
professions,  in  order  to  facilitate  the 
completion  of  the  educational 
requirements  for  such  careers,  provided 
that  the  total  amount  used  for  this 
purpose  may  not  exceed  25  percent  of 
the  funds  awarded  to  the  school  under 
this  program. 

Any  school  receiving  SDS  funds  will 
be  required  to  maintain  separate 
accountability  for  these  funds. 

School  Eligibility 

Grants  under  this  program  will  be 
made  available  to  accredited  public  or 
nonprofit  private  health  professions 
schools.  For  purposes  of  the  SDS 
program,  the  term  "health  professions 
schools"  means  schools  of  medicine, 
nursing,  osteopathic  medicine, 
dentistry,  pharmacy,  pediatric 
medicine,  optometry,  veterinary 
medicine,  public  health,  or  allied  health 
or  schools  offering  graduate  programs  in 
clinical  psychology  as  defined  in 
section  737(a)(3)  of  the  Act,  and  which 
are  accredited  as  provided  in  section 
799{1)(E)  of  the  Act,  schools  of  allied 
health  as  defined  in  section  799(4)  of 
the  Act,  and  which  are  located  in  States 
as  defined  in  section  799(9)  of  the  Act, 
and  schools  of  nursing  as  defined  in 
section  853  of  the  Act.  In  accordance 
with  congressional  report  language  No. 
101-804,  dated  October  5, 1990,  funding 
of  allied  health  schools  or  programs  will 
be  limited  to  the  following 
baccalaureate  and  graduate  programs: 
Dental  hygiene,  medical  laboratory 
technology,  occupational  therapy, 
physical  therapy  and  radiologic 
technology. 

As  required  by  statute,  to  qualify  for 
participation  in  the  SDS  program,  a 
school  must  be: 

(1)  Carrying  out  a  program  for 
recruiting  and  retaining  students  from 
disadvantaged  backgrounds,  including 
racial  and  ethnic  minorities;  and 

(2)  Carrying  out  a  program  for 
recruiting  and  retaining  minority 
faculty. 

In  addition,  each  school  that  received 
funds  in  FY  1992  must  agree  in  its  fiscal 
year  1993  application  to  be  carrying  out 
all  of  the  statutory  requirements  listed 
below: 

(1)  Ensure  that  adequate  instruction 
regarding  minority  health  issues  is 


provided  for  in  the  curricula  of  the 
school.  This  does  not  include  normal 
course  work,  that  by  definition  includes 
minority  health  issues  (e.g.,  sickle  cell 
anemia  in  a  pathology  class),  but  refers 
to  course  work  reflecting  an 
institutional  awareness  of  the  special 
health  needs  of  minority  populations; 

(2)  Enter  into  arrangements  with  one 
or  more  health  clinics  providing 
services  to  a  significant  number  of 
individuals  who  are  from  disadvantaged 
backgrounds,  including  members  of 
minority  groups,  for  the  purpose  of 
providing  students  of  the  school  with 
experience  in  providing  clinical  services 
to  such  indhriduals; 

(3)  Enter  into  arrangements  with  one 
or  more  public  or  nonprofit  private 
secondary  educational  institutions  and 
undergraduate  institutions  of  higher 
education  (feeder  schools),  for  the 
purpose  of  carrying  out  programs 
regarding: 

(a)  The  educational  preparation  of 
disadvantaged  students,  including 
minority  students,  to  enter  the  health 
professions;  and 

(b)  The  recruitment  of  disadvantaged 
students,  including  minority  students, 
into  the  health  professions;  and 

(4)  Establish  a  mentor  program  for 
assisting  disadvantaged  students, 
including  minority  students,  regarding 
the  completion  of  the  educational 
requirements  for  degrees  from  the 
school.  This  program  may  include  the 
involvement  of  students,  community 
health  professionals,  faculty,  alumni, 
past  recipients  of  Health  Career 
Opportunity  Program  (HCOP)  funds, 
faculty/staff  of  feeder  schools,  etc.,  in 
institutionally  organized  activity  (e.g., 
tutoring,  counseling,  and  summer/ 
bridge  programs). 

Each  school  funded  for  the  first  time 
in  FY  1993  will  also  be  required  to  carry 
out  each  of  the  activities  specified  above 
by  not  later  than  12  months  from  receipt 
of  award.  Funds  awarded  to  a  school 
under  the  SDS  program  may  not  be  used 
to  carry  out  any  of  the  above  activities 
which  the  school  must  be  doing,  or 
must  agree  to  do.  In  addition,  a  school 
will  be  required  to  continue  to  carry  out 
all  described  activities,  and  also  the 
student/faculty  recruitment  and 
retention  activities,  for  as  long  as  the 
SDS  program  is  in  operation  in  the 
school. 

Evaluation  Criteria  for  Fiscal  Year  1993 

For  FY  1993,  applications  will  be 
evaluated  on  the  degree  to  which  the 
schools  meet  the  statutory  requirements 
listed  above.  Guidance  for  presenting 
the  information  will  be  provided  in  the 
FY  1993  application  materials. 
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Student  Eligibility:  As  required  by 
statute,  to  qualify  for  the  SDS  program, 
a  student  must: 

(1)  Be  a  citizen,  a  U.S.  national,  an 
alien  lawhilly  admitted  for  permanent 
residency  in  the  U.S.,  or  a  citizen  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  a  citizen  of  the  Commonwealth 
of  Puerto  Rico,  a  citizen  of  the  Trust 
Territory  of  the  Pacific  Islands 
(consisting  of  the  Republic  of  Palau)  or 

a  citizen  of  the  Republic  of  the  Marshall 
Islands,  the  Federated  States  of 
Micronesia  (both  formally  part  of  the 
Thist  Territory  of  the  Pacific  Islands); 

(2)  Meet  the  definition  of  an 
"individual  bom  a  disadvantaged 
background"  as  defined  above;  and 

(3)  (a)  Be  enrolled  in  or  accepted  by 
an  eligible  school  for  enrollment  as  a 
full-time  student;  or 

(b)  Be  an  undergraduate  student  who 
has  demonstrated  a  commitment  to 
pursuing  a  career  in  health  professions, 
including  nursing. 

Statutory  Preference 

The  law  requires  that  in  providing 
SDS  scholarships,  the  school  give 
preference  to  students  for  whom  the 
cost  of  attending  an  SDS  school  would 
constitute  a  severe  financial  hardship. 
Severe  financial  hardship  will  be 
determined  by  the  school  in  accordance 
with  standard  need  analysis  procedures 
prescribed  by  the  Department  of 
Education  for  its  Federal  student  aid 
programs. 

The  following  Acceptability  of 
Undergraduate  Students,  Definitions, 
Funding  Preference,  Methodology  for 
Implementing  the  Statutory  Special 
Consideration,  the  Nonstatutory  Special 
Consideration  for  Baccalaureate  Nursing 
Programs,  and  the  Procedures  for 
Calculating  Scholarship  Awards  were 
established  in  FY  1991  after  public 
comment  (at  57  FR  49779)  on  October 
1, 1991,  and  are  being  extended  in  FY 
1993. 

Acceptability  of  Undergraduate 

Students 

In  the  instance  of  (3)(b)  above,  it  has 
been  established  that  the  undergraduate 
students  eligible  for  scholarships  must 
be  at  feeder  schools  and  have  signed 
statements  that  they  are  interested  in 
health  professions  or  nuusing  careers. 

Definitions 

"Black"  means  a  person  having 
origins  in  any  of  the  black  racial  groups 
of  Africa. 

"Hispanic"  means  a  {>erson  of 
Mexican,  Puerto  Rican,  Cuban,  Central 
or  South  American  or  other  Spanish 
culture  or  origin,  regardless  of  race. 


"American  Indian  or  Alaskan  Native" 
means  a  person  having  origins  in  any  of 
the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  commimity  recognition. 

Definitions  Usted  above  are  contained 
in  Directive  No.  15  of  Office  of 
Management  and  Budget  Circular  No. 
A-46,  dated  May  3, 1974. 

"Native  American"  as  defined  in 
Public  Law  101-527,  means  American 
Indian,  Alaskan  Native,  Aleut,  or  Native 
Hawaiian. 

"Minority"  with  respect  to  faculty, 
refers  to  Blacks,  Hispanics,  Native 
Americans,  FiUpinos,  Koreans,  Pacific 
Islanders,  and  Southeast  Asians  whose 
percentage  among  the  total  supply  of 
practitioners  in  the  applicable  health 
profession  is  below  that  group's 
percentage  in  the  total  population. 

Methodology  for  Implementing  the 
Statutory  Special  Consideration 

In  accordance  with  the  statute,  in 
making  awards  under  section  737(a),  the 
Secretary  shall  give  special 
consideration  to  eligible  schools  that 
have  enrollments  of  underrepresented 
minorities  above  the  national  average 
for  its  particular  discipline. 

For  purposes  of  determining 
eligibility  of  a  school,  Asians  will  not  be 
included  in  the  definition  of 
underrepresented  minorities  for  the 
school.  Although  certain  Asian 
subgroups  (i.e,  Filipinos,  Koreans, 
Pacific  Islanders,  and  Southeast  Asians) 
are  considered  to  be  underrepresented 
in  the  health  professions  and  are 
included  as  minorities  for  purposes  of 
program  requirements  relating  to  faculty 
recruitment  and  retention  (see  above), 
national  data  on  these  subgroups  are  not 
available  as  a  basis  for  establishing 
national  average  enrollment  of 
underrepresented  minorities. 

For  purposes  of  the  FY  1993  award 
cycle,  the  national  average  enrollments 
of  Blacks,  Hispanics,  and  Native 
Americans  (in  combination)  are:  for 
medicine  13.3  percent;  osteopathic 
medicine  7.8  percent;  nursing  (RN  only) 
12.9  percent;  dentistry  13.4  percent; 
pharmacy  10.6  percent;  optometry  9.4 
percent;  podiatric  medicine  17.5 
percent;  veterinary  medicine  5.9 
percent;  public  health  15.7  percent; 
allied  health  17.7  percent;  and  clinical 
psychology  13  percent. 

Nonstatutory  Special  Consideration  for 
Baccalaureate  Nursing  Progranu 

Among  schools  of  nursing,  additional 
special  consideration  will  be  given  to 
baccalaureate  programs.  One  of  the 
distinguishing  features  of  baccalaureate 
education  is  the  substantial  focus  on 


preparation  for  community  health 
practice.  Training  nurses  for  community 
health  practice  is  an  integral  component 
of  the  Department's  access  strategy. 
It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Procedures  for  Calculating  Awards 

Awards  to  eligible  schools  which 
have  applied  will  be  calculated  by 
comparing  the  enrollment  of 
disadvantaged  students  in  each  eligible 
school  with  the  total  enrollment  of  the 
disadvantaged  students  in  all  eligible 
schools. 

A  school  with  an  enrollment  of 
underrepresented  minority  students 
which  is  above  the  national  average  (for 
each  discipHne)  will  be  given  double 
credit  (i.e.,  its  enrollment  of 
disadvantaged  students  would  be 
doubled  for  awarding  purposes).  A 
baccalaureate  nursing  school  will  be 
given  double  credit.  A  baccalaureate 
nursing  school  with  an 
underrepresented  minority  enrollment 
above  the  national  average  will  be  given 
quadruple  credit  (i.e.,  its  enrollment  of 
disadvantaged  students  will  be 
multiplied  by  four  for  awarding 
purposes). 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Scholarships  for 
Students  from  Disadvantaged 
Backgrounds  program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC.  20402-9325 
(Telephone  (202)  783-3238). 

Application  Requests 

The  application  form  and  instructions 
for  this  program  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  The  OMB  clearance  number  is 
0915-0149. 

Applications  will  be  mailed  to  all 
eligible  schools  of  medicine,  osteopathic 
medicine,  dentistry,  pharmacy, 
optometry,  podiatric  medicine, 
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veterinary  medicine  and  nursing.  Upon 
request,  applications  will  be  mailed  to 
schools  of  public  health,  clinical 
psychology  and  allied  health. 

Requests  for  grant  application 
materials  and  questions  regarding 
business  management  and  program 
policy  should  be  directed  to:  Mr.  Bruce 
Baggett,  Chief,  Student  and  Institutional 
Support  Branch.  Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Paii^Iawn 
Building,  Room  8-34,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-4778. 

The  application  deadline  date  is  June 
21, 1993.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
consideration.  A  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Scholarships 
for  Disadvantaged  Students  program  is 
93.925.  This  prc^am  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Proems  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  tu  the 
Public  Heaith  System  Reporting 
Requirements. 

Dated:  April  16, 1993. 
)ohnH.K«iM, 

Acting  Administrator. 

[FR  Doc  93-11960  Filed  S-19-93: 8:45  am) 
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Announcement  of  Rnal  Definition. 
Poet-Residency  Activttiee  end  School 
Implementation  Efforts  for  Primary 
Care  Loan  Program 

SUMMARY:  The  Health  Professions 
Education  Extension  Amendments  of 
1992  (Pub.  L.  102-408.  dated  October 
13, 1992)  amend  the  Health  Professions 
Student  Loan  (HPSL)  Program,  now 
found  In  sections  721-735  of  Title  VII 
of  the  Public  Health  Service  (PHS)  Act, 
to  include  a  new  section  723.  Section 
723  establishes  the  Primary  Care  Loan 
(PCL)  Program.  Under  this  program, 
schools  of  medicine  and  osteopathic 
medicine  must  use  their  new  and 
existing  HPSL  funds  to  make  loans  only 


to  students  who  are  committed  to 
careers  as  generalist  physicians  (i.e., 
family  physician,  general  internist, 
general  pediatrician,  osteopathic  general 
practitioner)  or  a  specialist  in 
preventive  medicine/public  health, 
except  that  previous  HPSL  borrowers 
may  be  funded  through  completion  of 
their  educational  program. 

These  changes  do  not  affect  the  HPSL 
program  at  schools  of  dentistry, 
pharmacy,  pediatric  medicine, 
optometry,  or  veterinary  medicine. 
However,  for  schools  of  medicine  and 
osteopathic  medicine,  the  changes 
significantly  alter  the  existing  HPSL 
program  by:  (1)  restricting  HPSL  funds 
to  borrowers  with  a  commitment  to 
these  primary  health  care  disciplines; 
and  (2)  imposing  penalties  on  schools 
that  do  not  have  a  primary  health  care 
emphasis.  Effectively,  the  law 
transforms  the  HPSL  fund  at  schools  of 
medicine  and  osteopathic  medicine  into 
a  PCL  fund.  First-time  HPSL  student 
borrowers  at  schools  of  medicine  and 
osteopathic  medicine  must  agree:  (A)  to 
enter  and  complete  a  residency  training 
program  in  primary  health  care  not  later 
than  4  years  after  the  date  on  which  the 
student  graduates  from  such  school;  and 
(B)  to  practice  in  such  care  through  the 
date  on  which  the  loan  is  repaid  in  full. 

Elements  of  the  PCL  Program  were 
proposed  in  the  Federal  Register  at  58 
FR  11610  on  February  26.  1993.  The 
announcement  included  a  proposed 
definition  of  "residency  training 
program  in  primary  health  care", 
proposed  acceptable  and  unacceptable 
post-residency  activities,  and  proposed 
school  implementation  efforts  for 
implementing  section  723(a).  A 
comment  period  of  30  days  was 
established  to  allow  public  comment 
concerning  these  proposed  program 
elements.  Sixty  two  comments  were 
received  from  16  associations,  boards  or 
societies  and  46  educational 
institutions.  The  latter  comments 
represented  a  combination  of 
institutional  or  program  administrators, 
faculty  and  financial  aid  respondents. 
Those  comments  concerning  the 
proposed  elements  of  the  PCL  Program 
for  which  comments  were  requested  are 
discussed  below,  along  with  the 
Department's  responses. 

EFFECTIVE  DATE:  The  program  elements 
described  in  this  notice  will  be  applied 
in  fiscal  year  (FY)  1993  and  would 
become  effective  with  loans  made  to 
medical  and  osteopathic  medical 
students  who  are  first-time  borrowers 
from  the  loan  fund  on  or  after  July  1, 
1993. 


Final  Definition  of  "Residency  Training 
Program  in  Primary  Health  Care" 

Sixteen  separate  commenters 
proposed  expanding  the  definition  in 
terms  of  types  of  primary  care  practice 
or  settings,  such  as  general  surgery  in 
medically  underserved  areas,  or  in 
terms  of  specialties  such  as  psychiatry, 
obstetrics/gynecology,  and  emergency 
medicine  or  a  variety  of  relevant 
subspecialties.  Given  the  definition  of 
"primary  health  care"  as  provided  in 
section  723(d)(5),  no  change  was  made 
to  expand  the  definition  of  "residency 
training  program  in  primary  health 
care". 

Two  osteopathic  associations  clarified 
the  3-4  year  osteopathic  primary  care 
educational  pathways,  as  opposed  to  2- 
3  year  pathways  described  in  the 
proposed  notice.  In  response  to  their 
comments,  separate  osteopathic  and 
allopathic  wording  in  the  proposed 
definition  was  consolidated  in  the 
second  paragraph  below,  making  it  clear 
that  the  definition  applies  to  both 
allopathic  and  osteopathic  programs  for 
all  primary  care  specialties. 

Two  commenters  suggested  that  PCL 
borrowers  who  select  combined 
medicine/fwdiatric  programs  retain 
their  eligibility  for  participation  in  the 
PCL  Program.  This  is  acceptable  and  has 
been  made  explicit  in  the  revised 
definition.  The  final  definition  is  as 
follows: 

Section  723(d)(5)  defines  the  term 
"primary  health  care"  as  family 
medicine,  general  internal  medicine, 
general  pediatrics,  preventive  medicine, 
or  osteopathic  general  practice.  The 
adjective  "general"  is  not  used  as  a 
modifier  of  internal  medicine  and 
pediatrics  training  programs.  Residency 
programs  that  focus  on  training 
generalists  are  not  separately  approved 
by  the  Accreditation  Council  for 
Graduate  Medical  Education  (ACGME) 
or  listed  in  the  National  Resident 
Matching  Program  based  on  uniform 
criteria.  Thus,  it  is  difficult  to  discern  in 
any  given  year  which  programs  should 
be  considered  as  "general."  General 
internal  medicine  and  general  pediatrics 
"practice"  is  ultimately  defined  by 
decisions  residents  make  following  the 
completion  of  their  3-year  residency 
programs. 

"Residency  Training  Program  in 
Primary  Health  Care"  is  defined  as  a  3- 
year  residency  program  in  allopathic  or 
osteopathic  family  medicine,  internal 
medicine,  pediatrics,  combined 
medicine/pediatrics,  or  preventive 
medicine  approved  by  the  ACGME  or  by 
the  American  Osteopathic  Association 
(AOA)  and  rotating  and  primary  health 
care  internships  and  general  practice 
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residency  programs  approved  by  the 
AOA. 

Final  Post-Residenc;  ActiTities 

Two  respondents  suggested  that 
physicians  who  pursue  careers  in 
primary  care  research  should  retain 
their  eligibility  for  PCL  participation. 
This  change  was  not  adopted  since  most 
primary  care  research  is  conducted  by 
faculty  who  are  engaged  in  teaching, 
research  and  clinical  activities  and  who 
are  thus  eligible  on  the  basis  of  their 
leaching  and  clinical  practice. 

One  respondent  expressed  concern 
that  family  physicians  who  wish  to 
pursue  additional  training  in  the  care  of 
adolescents  were  not  included.  A  formal 
system  for  recognizing  added 
qualification  in  adolescent  care  is  not  in 

f)lace  for  family  physicians.  However,  a 
imited  number  of  family  medicine 
programs  offer  fellowship  training  in 
adolescent  health  care.  Physicians  who 
receive  this  training  are  expected  to 
Continue  their  generalist  family 
physician  careers.  A  new  item  #7  has 
been  added  under  the  list  of  Acceptable 
Activities  to  accommodate  this  training 
•ctivity. 

Four  respondents  requested  that 
sports  medicine  training,  which  was 

£roposed  as  an  Unacceptable  Activity, 
B  changed  to  an  Acceptable  Activity. 
UnpubUshed  data  indicate  that  family 
physicians  who  obtain  added 
qualification  in  sports  medicine 
continue  in  careers  as  generalist 
physicians.  It  is  expected  that  other 
primary  health  care  physicians  who 
gain  added  qualification  in  sports 
medicine  also  continue  as  generalist 
practitioners.  The  section  on  sports 
medicine  has  been  deleted  from  the 
Unacceptable  Activities  list  and  added, 
as  item  #8.  to  the  Acceptable  Activities 
list. 

Three  commenters  cited  primary  care 
public  policy  careers  that  PCL 
borrowers  should  be  permitted  to 
pursue.  These  activities  are  consistent 
with  section  723  purposes  and  will  be 
allowed.  A  new  item  #9  has  been  added. 
The  final  list  of  Post-Residency 
Activities  is  presented  below: 

Acceptable  activities:  Residency 
graduates  who  will  qualify  to  retain  the 
lower  interest  rate  on  a  PCL  include:  (1) 
generalist  physician  graduates  of  a 
primary  health  care  residency  program 
who  enter  clinical  practice;  (2) 
preventive  medicine  graduates  who 
practice  in  the  primary  health  care 
fields  of  clinical  preventive  medicine, 
ocxnipational  medicine,  or  public  health: 
(3)  senior  (chiefl  residents  in  one  of  the 
residency  programs  defined  above;  (4) 
faculty,  administrators,  or  policy  makers 
who  maintain  certification  in  one  of  the 


primary  health  care  disciplines;  (5) 
family  physicians  and  internists  who 
obtain  a  certificate  of  added 
qualification  in  geriatrics;  (6)  internists 
and  pediatricians  who  enter  training  to 
qualify  for  a  certificate  of  added 
qualification  in  adolescent  medicine  or 
board  certification  in  adolescent 
pediatrics;  (7)  family  physicians  who 
enter  post-residency  training  to  gain 
added  skills  in  the  care  of  adolescents; 
(8)  primary  health  care  physicians  who 
enter  training  to  qualify  for  a  certificate 
of  added  quahfication  in  sports 
medicine;  and  (9)  special  training  to 
prepare  physicians  for  primary  care 
faculty  or  public  (policy  careers,  such  as 
a  Masters  degree  in  a  Public  Health 
program,  a  public  policy  fellowship 
program,  or  faculty  development 
training  activities. 

Unacceptable  activities:  Physicians 
who  will  forfeit  their  eligibility  for  the 
lower  interest  rate  on  a  PCL  include 
those  who:  (1)  enter  medical  or  pediatric 
subspecialty  tj^ining  (e.g.,  cardiology, 
gastroenterology);  (2)  receive 
subspecialty  certification;  or  (3)  enter  a 
non-primary  health  care  specialty  (e.g., 
obstetrics/gynecology.  surgery, 
dermatology,  radiology). 

NoncompUancc  by  Student 

Public  comment  was  not  requested 
concerning  this  program  element. 
However,  several  respondents  expressed 
concern  about  the  added  effort  and 
resoim:es  needed  to  monitor  the 
borrower's  compliance  with  the  primary 
health  care  practice  requirement.  This 
would  include  tracking  PCL  graduates 
for  10-14  years.  Because  the  loan 
agreement  is  between  the  school  and  the 
borrower,  the  Department  feels  it  is 
reasonable  to  expect  the  school  to 
monitor  compliance.  At  the  same  time, 
however,  the  Department  will  work 
closely  with  associations  that  manage 
national  data  regarding  physician 
education  and  practice  in  an  effort  to 
identify  a  system  for  reducing  the 
monitoring  burden  on  individual 
participating  schools.  This  program 
element  will  be  retained,  as  originally 
stated,  as  follows: 

If  a  PCL  recipient  foils  to  enter  and 
complete  a  primary  health  care 
residency  training  program  within  4 
years  of  graduation,  and  to  practice 
primary  health  care  until  the  !r  in  is 
repaid  in  full,  the  following  penalties,  as 
provided  in  section  723(a)(3),  will 
appfy: 

(1)  The  balance  due  on  the  loan  will 
be  immediately  recomputed  fi-om  the 
date  of  issuance  at  an  interest  rate  of  12 
percent  per  year,  compounded  annually; 
and 


(2)  The  recomputed  balance  must  be 
repaid  not  later  than  3  years  after  the 
date  on  which  the  borrower  fails  to 
comply  with  the  agreement. 

Schools  will  be  responsible  for 
monitoring  the  borrower's  compliance 
with  the  primary  health  care  practice 
requirement,  and  for  imposing  the 
interest  penalty  on  those  who  fail  to 
comply  with  the  terms  of  the  agreement 
Section  723(b)  estabUshes  conditions 
which  must  be  met  by  the  school  to 
avoid  penalties  under  the  PCL  program. 

Final  School  Implementation  Efiforts 

Thirty-six  respondents  objected  to  the 
proposed  requirement  to  establish  a 
committee  to  assist  in  the  student 
selection  process  and  to  "fully  educate" 
students  about  each  of  the  primary 
health  care  careers.  It  was  pointed  out 
that  schools  already  have  established 
procedures  for  the  selection  of  students 
for  participation  in  loan  programs  and 
these  procedures  can  be  effectively 
adjusted  to  meet  the  particular  demands 
of  the  PCL  Program.  Prescription  of  a 
new  approach  was  viewed  as  an 
unnecessary  intrusion  into  the 
operations  of  the  schools.  Numerous 
commenters  described  the  additional 
time  and  money  that  it  would  take  to 
implement  the  proposed  requirement,  as 
well  as  the  fact  that  increased 
participation  of  primary  care  clinicians 
on  such  committees  would  take  them 
away  from  their  clinical  practices. 
Several  respondents  considered  the 
requirement  to  report  on 
implementation  efforts  by  December  31. 
1993,  to  be  particularly  burdensome.  In 
response  to  the  comments  received,  the 
requirement  for  the  establishment  of  a 
committee  to  assist  in  the  student 
selection  process  has  been  deleted. 
However,  the  active  involvement  of  the 
primary  health  care  disciplines  in  the 
implementation  of  the  PCL  Program 
continues  to  be  recommended  as  an 
institutional  strategy  for  the 
achievement  of  PCL  Program  goals. 
Since  implementation  efforts  are  now 
recommended  rather  than  required,  the 
December  31, 1993,  reporting 
requirement  on  program 
implementation  efforts  has  also  been 
deleted. 

Seven  respondents  suggested  that 
student  selection  based  on  commitment 
of  entry  level  students  to  generalist  and 
preventive  medicine  practice  was 
unrealistic  and  premature.  Because 
schools  have  discretion  in  deciding 
which  students  to  select  in  order  to  best 
meet  program  goals,  no  change  has  been 
made  based  on  these  observations.  The 
final  wording  for  this  program  element 
is  presented  below: 
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In  addition  to  the  statutory 
requirements  for  schools,  it  is 
recommended  that  each  participating 
school  estabhsh  a  committee  with 
representation  from  each  of  the  primary 
health  care  disciplines  for  the  purpose 
of:  (1)  informing  students  about  the 
primary  health  care  specialties  and  the 
PCL  program;  (2)  providing  counseUng 
assistance  to  students;  (3)  providing 
input  to  the  student  selection  process; 
and  (4)  providing  program  assessment 
and  recommendations  for  improvement. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mr.  Michael  Heningburg,  Director. 
Division  of  Student  Assistance,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  &-48,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  Telephone: 
(301)443-1173. 

Dated:  May  13, 1993. 
Robert  G.  Hemioa. 
Administrator. 
jFR  Doc.  93-11912  Filed  5-19-93:  8:45  ami 

BtLUNO  COOC  41M-ia-» 


r4ational  InstitutM  of  Health 

National  Instltuta  of  Mental  Health; 
Meeting 

The  Division  of  Extramural  Activities 
of  the  National  Institute  of  Mental 
Health  announces  an  ad  hoc  concept 
review.  This  committee  will  be 
performing  review  of  a  Request  for 
Applications  entitled 
"Neuropsychological  Test  Performance 
in  HIV/ AIDS." 

This  meeting  will  be  held  June  1, 
1993,  from  2:30  p.m.  to  adjournment,  in 
Room  15-95.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  and  will  be  open  to  the  public 
Attendance  by  the  public  will  be  limited 
to  space  available.  Any  person  wishing 
to  attend  should  notify  \be  contact 
person  by  May  24.  1993. 

Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 

Committee  name:  Ad  Hoc  Concept  Review 
Committee. 

Contact:  Jean  G.  Noronha,  Ph.D.,  Room  9G- 
15,  Parklawn  Building,  Telephone:  301-496- 
6470. 

Meeting  date:  June  1 .  1993. 

Place:  Room  15-95.  Parklawn  Building, 
5600  Pisbers  Lane,  Rockville.  MD  20557. 

Open.  June  1.  2;30  p.m.  to  adjournment. 

Individuals  who  plan  to  attend  and  need 
special  a&sistance,  guch  ns  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the  contact 


person  named  above  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instixmientation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  MenUl  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  forQinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  May  17. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[PR  Doa  93-12048  Filed  5-19-93;  8:45  ami 

MUMQ  COOC  4t4S-et-tl 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Mental  Health  Services 
ACnCN:  Final  notice. 

SUMMARY:  This  notice  establishes  final 
definitions  for:  (1)  Children  with  a 
serious  emotional  disturbance,  and  (2) 
adults  with  a  serious  mental  illness.  It 
also  describes  the  proposed  process  for 
developing  standardized  methods  for 
identifying  and  estimating  the  size  of 
these  two  populations  within  each 
State.  This  action  is  being  taken  to 
comply  with  the  requirements  of  Public 
Law  102-321.  the  ADAMHA 
Reorganization  Act,  which  amends  and 
supersedes  Public  Law  99-660.  The 
definitions  will  affect  State  agencies  (the 
recipients  of  Federal  block  grajit  funds 
for  mental  health  services)  and  are 
necessary  because  the  new  law  requires 
States  to  include  incidence  and 
prevalence  estimates  of  the  two 
populations  as  part  of  the  State 
application  for  a  Community  Mental 
Health  Services  Block  Grant  award.  The 
definitions  are  intended  to  encourage 
comprehensive  planning  for  mental 
health  services  at  the  State  level  which 
will  address  the  multiple  needs  of  both 
of  these  populations,  whether  or  not  the 
State  agency  is  the  provider  of  the 
planned  services. 

EFFECTIVE  DATE:  Immediately.  It  is  the 
view  of  this  Department  that  delaying 
the  effective  date  for  a  period  of  thirty 
days  is  unnecessary*  and  contrary  to  the 
public  interest,  and  therefore  this  rule  is 
effective  immediately.  This  rule 
provides  definitions  for  Slates  and  is 
necessary  for  Slate  applications  for 
Community  Mental  Health  Services 
Block  Grants.  No  party  will  be  adversely 
affected  by  the  immediate 
implementation  of  these  definitions, 
whereas  a  delayed  effective  date  will 
hinder  comprehensive  planning  for 


mental  health  services  by  States.  In  any 
event,  the  provisions  of  5  U.S.C.  553(d) 
do  not  apply  since  this  rule  relates  to  a 
grant  program. 

FOR  FURTHER  INFORMATION  CONTACT. 
Irene  S.  Levine,  Ph.D.,  Deputy  Director, 
Center  for  Mental  Health  Services,  (301) 
443-0001. 

Background 

Pubhc  Law  102-321.  the  ADAMHA 
Reorganization  Act,  was  enacted  on  July 
10, 1992.  This  law.  which  amended  the 
Public  Health  Service  Act,  created  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA). 
The  Center  for  Mental  Health  Services 
(CMHS)  was  estabUshed  within 
SAMHSA  to  coordinate  Federal  efforts 
in  the  prevention  and  treatment  of 
mental  illnesses  and  the  promotion  of 
mental  health.  Title  n  of  Public  Law 
102-321  establishes  a  Block  Grant  for 
Community  Mental  Health  Services, 
administered  by  CMHS,  which  allows 
for  allocation  of  funds  to  States  for  the 
provision  of  community  mental  health 
services  to  both  children  with  a  serious 
emotional  disturbance  and  adults  with  a 
serious  mental  illness.  Definitions  of  the 
terms  "children  with  a  serious 
emotional  disturbance"  and  "adults 
with  a  serious  mental  illness"  and 
establishment  of  standardized  methods 
for  making  estimates  of  the  overall 
number  (prevalence)  and  the  number  of 
new  cases  (incidence)  for  these  two 
populations  are  required  as  part  of  the 
implementation  process  for  the  new 
block  grant. 

Summary  of  Comments 

This  document  reflects  a  thorough 
review  and  analysis  of  comments 
received  in  response  to  two  earlier 
notices  published  in  the  Federal 
Register,  one  on  August  21, 1992  (p. 
37979),  the  other  on  November  6, 1992 
(p.  53118). 

Nearly  1,200  letters  were  received  by 
the  close  of  the  public  comment  period, 
expressing  either  support  or  concern 
regarding  the  proposed  definitions. 
Those  expressing  support  generally 
praised  the  breadth  of  the  proposed 
definitions;  many  of  these  letters  were 
poignant  in  that  they  cited  instances 
where  individuals  were  denied  services 
because  their  disorders  were  not 
considered  "serious"  despite  the  fact 
that  they  were  associated  with 
functional  impairments  that 
substantially  interfered  with  or  limited 
the  performance  of  one  or  more  major 
life  activities.  This  segment  of  the 
respondents  favored  broad  definitions 
and  suggested  that  service  priorities  be 
established  by  States  (with  input  from 
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concerned  citizens)  within  these  broad 
parameters. 

Those  expressing  concern  generally 
noted  that  the  use  of  FederEl  block  grant 
funds  should  be  hmited  to  individuals 
with  the  most  severe  and  disabling 
disorders,  such  as  schizophrenia  and 
major  mood  disorders.  These  letters, 
which  also  contained  compelling 
personal  stones,  noted  the  importance 
of  measuring  "seriousness"  by  both 
disability  and  duration  criteria,  in 
addition  to  diagnosis.  The  letters 
described  eloquently  the  devastating 
effect  of  these  illnesses  upon  those  with 
the  disorders,  as  well  es  their  families, 
and  noted  the  paucity  of  public  funds 
available  for  even  this  most  needy  and 
disabled  group.  A  smaller  set  of  letters 
focused  on  the  inclusion  or  exclusion  of 
spedTic  disorders,  such  as  substance  use 
disorders,  developmental  disorders, 
attention  deficit  disorder  (ADD),  and 
Alzheimer's  disease. 

These  final  definitions  seek  to  strike 
a  balance  in  addressing  the  diverse 
concerns  outlined  in  this  summary  and 
discussed  in  greater  detail  below.  The 
definitions  are  intended  to  be  broad 
enough  so  that  States  will  be  able  to 
develop  an  accurate  description  of  the 
population  in  need  of  mental  health 
services.  Inclusion  in  the  target 
pdpulations  is  based  on  the  presence  of 
functional  impairment  that  substantially 
interferes  with  or  limits  the  performance 
of  one  or  more  major  life  activities,  in 
addition  to  a  qualifying  diagnosis. 

State  mental  heafth  agencies  play  an 
important  leadership  role  in  planning  a 
statewide  "system  of  care"  that  draws 
upon  Federal  Community  Mental  Health 
Setrvices  Block  Grant  funds,  as  well  as 
other  public  and  private  resources,  to 
meet  the  needs  of  both  children  and 
adults.  Since  it  is  obvious  that  resources 
for  each  of  these  populations  are 
inadequate  in  relation  to  need.  States 
nesd  to  continue  to  set  priorities  to 
assure  that  the  most  seriously 
emotionally  disturbed  children  and 
seriously  mentally  ill  adults  ore  given 
priority  for  services.  In  the  case  of 
adults,  this  most  seriously  mentally  ill 
population  is  largely  comprised  of 
persons  with  schizophrenia  and  major 
mood  disorders.  Attention  should  also 
be  given  to  those  individuals  with 
serious  mental  illnesses  whose 
disorders  have  resulted  in  homelessness 
or  inappropriate  involvement  in  the 
criminal  justice  system. 

Inclusion  in  or  exclusion  fixim  the 
definitions  is  not  intended  to  confer  or 
deny  eligibility  for  any  other  service  or 
benefit  at  the  Federal,  State,  or  local 
levels.  Additionally,  the  definitions  are 
not  intended  to  restrici  the  flexibility  or 
responsibility  of  State  or  local 


govenunents  to  tailor  pubUdy-funded 
ser\'ice  systems  to  meet  local  needs  and 
priorities.  However,  all  individuals 
whose  services  are  funded  through 
Federal  Community  Mental  Health 
Services  Block  Grant  funds  must  fall 
within  the  criteria  set  forth  in  these 
definitions.  Any  ancillary  uae  of  these 
definitions  for  purposes  other  than 
those  identified  in  the  legislation  is 
outside  the  purview  and  control  of 
CMHS. 

Duration  Criteria 

Some  comments  suggested  that 
duration  criteria  be  added  to  each 
definition.  Since  duration  criteria  are 
already  considered  in  making  a  specific 
"Diagnostic  and  Statistical  Manual  of 
Mental  Disorders"  (DSM-III-R) 
diagnosis,  adding  additional  criteria  for 
duration  would  either  be  redundant  or 
in  conflict  with  the  duration  criteria 
already  associated  with  specific 
diagnoses.  To  provide  additional 
clarification,  specific  language  has  been 
inserted  in  both  definitions  noting  that 
these  disorders  have  episodic,  recurrent, 
or  persistent  features. 

Severity  Criteria 

Some  comments  ui]ged  that  severity 
criteria  be  added  to  each  definition.  As 
initially  drahed.  both  definitions 
required  that  to  qualify  as  "serious."  a 
diagnosable  mental,  emotional,  or 
behavioral  disorder  must  also  be 
accompanied  by  functional  impairment. 
In  the  revised  definition,  the  thresliold 
for  functional  impairment  has  been 
more  specifically  described  as 
"substantially  interfiering  with  or 
limiting"  one  or  more  activities. 
Furthermore,  the  severity  of  functional 
impairment  will  be  operationally 
defined  during  the  process  of 
developing  standardized  methods  for 
estimation. 

Etiology  of  the  Disorders 

Some  comments  suggested  that  any 
definition  of  "serious  emotional 
disturbance"  and  "serious  mental 
illness"  must  include  specific  language 
explaining  that  these  are  brain  diseases 
with  a  neurobiological  basis.  Similarly, 
suggestions  were  made  to  narrow  the 
definitions  so  that  they  include  only 
those  diagnoses  whose  etiology  has  been 
proven  to  be  neurobiological. 

Other  comments  acknowledged  that 
although  there  is  growing  scientific 
evidence  suggesting  that  some  disorders 
(e.g..  schizophrenia  and  mood 
disorders)  have  a  neurobiological 
component,  it  is  still  not  always 
possible  to  discern  definitively  which 
disorders  are  exclusively  biological  in 
origin .  which  disorders  are  exclusively 


psychosocial  in  origin  (with  no 
biologicjil  component),  and  what  the 
relative  contributions  of  biological  and 
psychosocial  factors  are  in  the  etiology 
of  these  disorders. 

Since  rapid  advances  are  still  (akirig 
place  that  can  be  expected  to  enhance 
our  understanding  of  the  neurobiology 
of  mental  illnesses,  it  would  be 
premature  to  hmit  these  target 
populations  to  only  those  diagnoses 
which  have  to  date  been  documented  as 
having  neurobiological  etiologies  or  to 
determine  the  extent  of  neurobiological 
involvement  in  given  disorders. 

Need  for  Cultural  and  Ethnic  Sensitivity 

Concerns  were  raised  that  the 
definitions  of  a  serious  emotional 
distuihance  in  children  and  serious 
mental  illness  in  adults  need  to  be 
sensitive  to  cuhural  and  ethnic 
conceptions  of  illness.  Those  expressing 
concerns  should  be  assured  that,  in 
operationalizing  the  definitions.  CMHS 
will  make  every  effort  to  incorporate  the 
cautions  expressed  in  DSM-III-R  (pp. 
xxvi-xxvii)  relating  to  the  use  of 
diagnostic  categories  and  the  need  to  be 
sensitive  to  differences  in  language, 
values,  behavioral  standards  or  norms, 
and  idiomatic  expressions  of  distress. 
Experiences  or  behaviors  that  may  be 
normative  in  one  culture  can  be 
interpreted  as  pathological  in  another.  It 
is  also  recognized  that  certain  symptom 
clusters  are  unique  to  particular  cultures 
and  may  be  no  less  disabling  than  those 
appearing  in  DSM-III-R.  1  hese  and  all 
other  cultural  and  ethnic  concerns 
relating  to  the  definitions  of  mental 
illness  should  be  seriously  considered. 

Inclusipn  of  Attention  Deficit  Disorder 

Cgncems  were  raised  from  differing 
points  of  view  about  whether  ADD 
shqiild  be  included  in  the  child 
definition  or  not.  Some  parents  raised 
concerns  about  the  negative  effects  of 
stigma  if  children  with  this  disorder 
were  "labelled"  as  having  a  serious 
emotional  disturbance.  Some  treatment 
providers  and  educators,  on  the  other 
hand,  raised  concern  about  the 
difficulty  in  making  a  definitive 
diagnosis  of  ADD  and  the  need  to  assure 
such  cliildren  access  to  appropriate 
services.  It  was  decided  to  include  ADD 
in  the  definition  because  a  significant 
group  of  chifdren  with  functicmal 
impairments  associated  with  this 
disorder  might  otherwise  be  excluded 
from  services. 

Inclusion  of  Alzheimer's  Disease 

Numerous  concerns  were  raised  about 
the  inclusion  versus  exclusion  of 
individuals  with  Alzheimer's  disease  in 
the  definition.  The  group  of  letters 
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supporting  inclusion  noted  that 
individuals  with  Alzheimer's  disease 
often  "fall  through  the  cracks  of  the 
treatment  system,"  despite  the  needs  of 
those  afflicted,  for  mental  health 
services  to  deal  with  the  psychiatric 
sequelae  of  this  disabling  disorder. 
Another  group  of  comments  noted  that 
Alzheimer's  disease  is  excluded  hom 
the  definition  for  persons  subject  to  Pre- 
admission Screening  and  Annual 
Resident  Review  (PSARR)  under  the 
Omnibus  Budget  and  Reconciliation  Act 
(OBRA)  for  1987,  as  well  as  from  the 
definition  of  adults  with  serious  mental 
illness  found  in  the  nursing  home 
provisions  of  OBRA  for  1990.  These 
letters  suggested  that  inclusion  of 
Alzheimer's  disease  in  the  definition  of 
adults  with  serious  mental  illness  might 
inadvertently  be  used  as  a  rationale  for 
denying  coverage  under  OBRA.  Because 
of  the  strong  clinical  rationale  for 
inclusion,  the  definition  includes  the 
diagnosis  of  Alzheimer's  disease.  It 
should  be  noted,  however,  that  this 
inclusion  is  not  intended  to  confer  or 
deny  coverage  under  OBRA  to 
individuals  otherwise  eligible  for  that 
coverage. 

Exclusion  of  Substance  Use  Disorders 

Many  comments  correctly  pointed  out 
that  substance  use  plays  a, strong  role  in 
exacerbating  mental,  emotional,  and 
behavioral  disorders  and  particularly 
increases  the  risk  for  serious  emotional 
disturbance  in  children  and  adolescents. 
Also,  some  comments  accurately  noted 
that  substance  use  disorders  are 
included  as  diagnosable  mental 
disorders  in  DSM-III-R. 

Nevertheless,  the  decision  to  exclude 
substance  use  disorders  from  these 
definitions  is  based  primarily  on  the  fact 
that  the  Federal  Government  (through 
the  Center  for  Substance  Abuse 
Treatment)  administers  a  separate 
substance  abuse  treatment  block  grant 
intended  to  fund  treatment  and 
prevention  services  to  the  States. 
Separate  needs  assessment  procedures 
are  required  by  the  Congress  to  govern 
award  of  these  substance  abuse  funds.  If 
substance  use  disorders  were  included 
in  these  definitions,  needs  assessment 
activities  required  by  the  two  newly 
separated  mental  health  and  substance 
abuse  block  grant  programs  of  the  two 
Centers  would  significantly' overlap.  We 
also  believe  that  Congress  did  not 
intend  that  the  limited  funds  now 
available  to  States  under  the 
Community  Mental  Health  Services 
Block  Grant  be  used  to  fund  substance 
abuse  services  in  the  absence  of  a 
diagnosable  mental  disorder. 

Finally,  it  should  be  noted  that  given 
the  frequent  co-occurrence  of  mental 


and  substance  use  disorders  and  the 
need  to  provide  better  integrated  care 
for  individuals  within  this  population, 
this  exclusion  does  not  apply  to 
individuals  who  meet  all  other  criteria 
set  forth  in  these  definitions  and  have 
a  co-occurring  substance  use  disorder. 
This  latter  group  is  included  in  the 
target  definitions  and  applicants  for 
Community  Mental  Health  Services 
Block  Grant  funds  will  be  encouraged  to 
serve  these  individuals. 

Exclusion  of  Developmental  Disorders 

Comments  were  also  received 
concerning  the  exclusion  of 
developmental  disorders  (including 
mental  retardation  and  pervasive 
developmental  disorders).  Although 
these  disorders  are  included  within 
DSM-III-R,  they  have  been  excluded 
from  this  final  notice  unless  ihey  co- 
occur  with  another  diagnosable  serious 
emotional  disturbance  or  serious  mental 
illness.  While  comments  received  cited 
the  frequent  involvement  of  mental 
health  practitioners  in  treatment 
planning  and  service  delivery  for  these 
individuals  (particularly  autistic 
children),  separate  Federal  block  grant 
funds  and  processes  for  needs 
assessments  cover  these  population 
groups. 

Exclusion  of  "V"  Codes 

Concerns  were  raised  as  to  whether  or 
not  DSM-III-R  "V"  Codes  should  be 
included  in  the  definitions.  These  have 
been  excluded  in  the  final  definition 
because  they  represent  conditions  that 
may  be  a  focus  of  treatment  but  are  not 
attributed  to  a  mental  disorder. 

Exclusion  of  "At  Risk"  Groups 

Persons  at  risk  for  serious  emotional 
disturbance  or  mental  illness  are  not 
included  in  these  definitions.  Mental 
health  needs  are  shaped  by  a  multitude 
of  forces,  including  biology, 
environment,  and  life  events.  It  is 
recognized  that  serious  emotional 
disturbance  or  mental  illness  occurs 
more  predictably  in  the  presence  of 
certain  risk  factors.  These  factors 
include,  but  are  not  limited  to, 
homelessness;  family  history  of  mental 
illness;  physical  or  sexual  abuse  or 
neglect;  alcohol  or  other  substance 
abuse;  HIV  infection;  chronic  and 
serious  physical  or  developmental 
disability  or  illness;  heavy  and/or 
persistent  substance  use;  and,  in 
children,  multiple  out-of-home 
placements.  Nevertheless,  in  our 
deliberations,  the  importance  of 
approaching  the  needs  of  children  and 
adolescents  within  a  developmental 
context  was  stressed.  Prevention  and 
early  intervention  services  should  focus 


on  people  experiencing  any  of  these  risk 
factors.  It  should  be  noted  that  people 
with  specific  combinations  of  risk 
factors  are  at  much  higher  risk  for 
serious  emotional  disturbance  or  mental 
illness. 

Congruence  of  the  Child  Definition  With 
Other  Federal  Definitions 

Concern  was  also  expressed  that  the 
definition  of  "serious  emotional 
disturbance"  in  children  should  be 
congruent  with  the  definitions  of  other 
Federal  agencies  and/or  departments, 
particularly  the  U.S.  Department  of 
Education  (DOE),  which  uses  the 
identical  term  in  the  regulations 
implementing  part  B  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA). 
This  was  felt  to  be  important  since  the 
same  children  often  seek  various  types 
of  services  from  different  agencies. 
While  it  makes  sense  that  definitions 
used  by  Federal  child-serving  agencies 
conform  to  one  another,  the  fact  that 
identical  terms  may  be  used  for  different 
purposes  should  be  kept  in  mind. 

Tne  definition  used  in  this  final 
notice  is  broader  than  the  definition 
u.sed  in  part  B  of  IDEA.  Thus,  children 
who  are  considered  seriously 
emotionally  disturbed  under  this 
definition  could  be  classified  as  having 
a  different  impairment  under  part  B  of 
IDEA.  For  example,  certain  children 
with  attention  deficit  disorder 
considered  "seriously  emotionally 
disturbed"  under  this  {definition,  would 
be  considered  "other  health  impaired" 
under  part  B  of  IDEA. 

In  this  regard,  it  should  be  noted  that 
meeting  the  criteria  for  a  "serious 
emotional  disturbance"  under  this 
definition  does  not  confer  eligibility  for 
special  education  services  funded 
through  DOE  under  IDEA.  Children 
accepted  for  IDEA  services  under  the 
category  of  "Serious  Emotional 
Disturbance"  must  meet  specific  IDEA 
criteria.  Because  of  the  incongruity 
between  these  two  Federal  definitions, 
any  referrals  from  States,  local,  or 
private  educational  agencies  for  IDEA 
services  should  not  be  made  using  the 
"serious  emotional  disturbance" 
designation  developed  under  this 
statute.  Referrals  to  these  educational 
agencies  may  use  DSM-III-R 
terminology. 

Standardized  Methods  for  Estimation 

The  definitions  presented  here  will 
serve  as  the  basis  for  developing 
standardized  estimation  methodologies 
by  each  State  to  determine  the 
prevalence  and  incidence  of  serious 
mental  illness  in  adults  and  serious 
emotional  disturbance  in  children  and 
adolescents.  Although  the  definitions 
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are  being  made  available  now,  it  is  not 
anticipated  that  the  estimation 
methodologies  will  be  developed  and 
available  for  use  by  States  in  time  for 
the  fiscal  year  (FY)  1994  Community 
Mental  Health  Services  Block  Grant 
applications.  Thus,  while  States  are 
encouraged  to  utiHze  these  new 
definitions  in  FY  1994  applications, 
they  will  not  be  required  to  do  so  until 
thp  estimation  methodologies  have  been 
developed  and  disseminated. 

The  estimation  methodologies  for 
"adults  with  a  serious  mental  illness" 
and  "children  with  a  serious  emotional 
disturbance"  will  be  developed  by  two 
separate  groups  of  technical  experts 
who  will  operationalize  the  key 
concepts  in  each  definition  on  the  basis 
of  available  data  sets.  The  CMHS  will 
continue  to  consult  wilh  the  National 
hjstitute  of  Mental  Health  and  other 
relevant  Federal  agencies  in 
operationalizing  these  definitions.  As 
noted  earher.  a  key  activity  of  each 
group  will  be  to  develop  operational 
measures  for  functional  impairment. 
The  goal  will  be  to  develop  overall 
prevalence  and  incidence  rates  for 
socio-dsmographic  subgroups  that  can 
be  applied  to  respective  population 
counts  for  a  State  in  order  to  produce 
final  State  estimates.  If  relevant  data  sets 
are  not  available  to  achieve  this  goal, 
then  the  technical  experts  will 
recommend  a  plan  and  timetable 
tlirough  which  such  data  can  be 
collected. 

Definitions 

Definition  of  Children  With  a  Serious 
Emotional  Disturbance 

Pursuant  to  section  1912(c)  of  the 
Public  Health  Service  Act,  as  amended 
by  Public  Uw  102-321  "children  with 
a  serious  emotional  disturbance"  are 
persons: 

*  From  birth  up  to  age  18,' 

♦  Who  currently  or  at  any  time  during  the 
pa»t  year,' 

•  Have  had  a  diagnosable  mental, 
benavioral.  or  emotional  disorder  of 
sufficient  duration  to  meet  diagnostic  criteria 
specified  within  DSM-III-R.' 


'  Th«  definition  of  ««riou5  emotional  disturtiance 
in  dlildien  U  restricted  to  persons  up  to  ige  IS. 
However,  it  is  recognized  that  some  States  extend 
this  age  range  to  persons  less  than  age  22.  To 
accommodate  this  Tariability.  States  using  an 
extended  age  range  for  children's  services  should 
provide  separate  estimates  for  persoiu  l>elow  age  18 
and  for  persons  aged  18  to  22  within  t>lock  grant 
applications. 

'  The  reference  year  in  each  of  the  definitions 
retort  to  a  continuous  1 2-month  period  tiecause  this 
is  a  frequently  used  intanral  in  epidemiological 
research  and  because  it  relates  closely  to  commonly 
used  planning  cycles. 

'  It  is  anticipated  that  the  fourth  edition  of  the 
American  Psychiatric  Association  Diagnostic  and 


•  That  resulted  in  functional  impaimutnl 
which  substantially  interferes  with  or  limits 
the  child's  role  or  functioning  in  family, 
school,  or  community  activities.* 

These  disorders  include  any  mental 
disorder  (including  those  of  biological 
etiology)  listed  in  DSM-IH-R  or  their 
ICD-9-CM  equivalent  (and  subsequent 
revisions),  wilh  tlie  exception  of  DSM- 
III-R  "V"  codes,  substance  use,  and 
developmental  disorders,  which  are 
excluded,  unless  they  co-occur  with 
another  diagnosable  serious  emotional 
disturbance.  All  of  these  disorders  have 
episodic,  recurrent,  or  persistent 
features;  however,  they  vary  in  terms  of 
severity  and  disabling  effects. 

Functional  impairment  is  defined  as 
difficulties  that  substantially  interfere 
with  or  limit  a  child  or  adolescent  from 
achieving  or  maintaining  one  or  more 
developmental ly-appropriate  social, 
behavioral,  cognitive,  communicative, 
or  adaptive  skills.  Functional 
impairments  of  episodic,  recurrent,  and 
continuous  duration  are  included  unless 
they  are  temporary  and  expected 
responses  to  stressful  events  in  the 
environment.  Children  who  would  have 
met  functional  impairment  criteria 
during  the  referenced  year  without  the 
benefit  of  treatment  or  other  support 
services  are  included  in  this  definition. 

Definition  of  Adults  With  a  Serious 
Mental  Illness 

Pursuant  to  section  1912(c)  of  the 
Public  Health  Service  Act.  as  amended 
by  Public  Law  102-321  "adults  with  a 
serious  mental  illness"  are  persons: 

•  Age  18  and  over,* 

•  Who  currently  or  at  any  time  during  the 
past  year,* 

•  Have  had  a  diagnosable  mental, 
behavioral,  or  emotional  disorder  of 
sufficient  duration  to  meet  diagnostic  criteria 
specified  within  DSN4-IU-R.3 

•  That  has  resulted  in  functional 
impairment  which  sutMtantially  interferes 
with  or  limits  one  or  more  ma)or  life 
activities.* 

These  disorders  include  any  mental 
disorders  (including  those  of  biological 
etiology)  hsted  in  DSM-IU-R  or  their 
ICD-9--CM  equivalent  (and  subsequent 


Statistical  Manual  of  Maotal  Disorders,  or  DSM-IV. 
will  be  published  and  available  In  late  1993  or  aarly 
1994.  TIm  tenth  revision  of  the  international 
Classincation  of  Diseases  (7CD-10).  developed  by 
the  World  Health  Organization,  was  published  in 
1992.  but  will  probably  not  be  officially  adopted  in 
the  United  States  until  late  in  the  l»eo's.  These 
revised  nomenclatures  are  liliely  to  affect  both  the 
language  of  mental  disorders  and  the  types  of 
disorders  currently  included  or  excluded  from  these 
definitions.  As  appropriate,  the  definitioru  will  be 
updated  by  CMHS  accordingly. 

'  Functional  impairment  which  "substantially" 
interferes  will  be  operationally  defined  as  part  of 
the  process  of  developing  standardized  methods  for 
estimation. 


revi.sions),  with  the  exception  of  DSM- 
Ill-R  "V"  codes,  substance  use 
disorders,  and  developmental  disorders, 
which  are  excluded,  unless  they  co- 
occur  with  another  diagnosable  serious 
mental  illness.  All  of  these  disorders 
have  episodic,  recurrent,  or  persistent 
features;  however,  they  vary  in  terms  of 
severity  and  disabhng  effects. 

Functional  impairment  is  defined  as 
difficulties  that  substantially  interfere 
with  or  limit  role  functioning  in  one  or 
more  major  life  activities  including 
basic  daily  living  skills  (e.g..  eating, 
bathing,  dressing);  instrumental  living 
skills  (e.g..  maintaining  a  household, 
managing  money,  getting  around  the 
community,  taking  prescribed 
medication);  and  functioning  in  social 
family,  and  vocational/educational 
contexts.  Adults  who  would  have  met 
hin«;tional  impairment  criteria  during 
the  referenced  year  without  the  benefit 
of  treatment  or  other  support  servictjs 
are  considered  to  have  serious  mental 
illnesses. 

Dated:  May  14.  1993. 
Joseph  R.  Leone, 

Acting  Deputy  Administrator.  Substance 

Aliuse  and  Mental  Health  Services 

Administration. 

IFR  Doc.  93-11959  Filed  5-1^-93;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administratk>n 
(Docket  No.  N-9^-3629] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACT)ON:  Notice. 

SliMMARY:  The  proposed  information 
collec:tiori  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  as  required  by  the  Paperwork 
Rodu(,-tion  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  AatoneUi,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 
Department  of  Housing  and  Urt>an 
Development.  451  7th  Street, 
Southwest.  Wa.shington.  DC  20410. 
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telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
8UPI>t^MENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proi>osed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 


information  submission  including 
number  of  respondents,  fr^uency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  ofhcial  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated;  May  10, 1993. 

John  T.  Murphy, 

Director.  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  ONiB 

Proposal:  Application  Requirements — 

PIH  Youth  Sports  Program. 
Office:  Public  and  Indian  Housing. 


Description  of  the  need  for  the 
information  and  its  proposed  use: 
This  information  collection  will  be 
used  by  Public  Housing  Agencies, 
Indian  Housing  Authorities,  and 
nonprofit  organizations  to  apply  for 
grant  funds  to  use  in  implementing  a 
Youth  Sports  Program.  HUD  needs 
this  information  to  approve  or 
disapprove  applications  for  funding 
under  this  program. 

Form  Number:  None. 

Respondents:  Stale  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  submission:  On  Occasion. 

Reporting  Burden: 


Nunrtber  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


Application  developnient 


500 


1 


24 


12,000 


Total  estimated  burden  hours:  12,000. 

Status:  Reinstatement. 

Contact:  Robin  Prichard,  HUD.  (202) 

708-1197.  Angela  Antonelli.  OMB. 

(202) 395-6880. 

Dated:  May  10, 1993. 
IFR  Doc.  93-T1906  Filed  5-19-93;  8:45  am) 

MUJNQ  CODE  4aiO-01-M 

[Dockat  No.  N-93-3627] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  AdministraUon,  HUD. 
ACnON:  Notices. 

SliMMARY:  The  Proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  IDepartment  is 
soUciting  pubhc  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 


Department  of  Housing  and  Urban 
Development,  451  7th  Street. 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
fi-om  Ms.  Weaver. 

SUPPLEMErfTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paper^\ork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 


with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  May  7, 1993. 
lohn  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Vacancy  Reduction  Program 
Rule  (FR-3398) 

Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
propose  of  the  Vacancy  Reduction 
Program  is  to  provide  insight 
assessment  on  reducing  the  vacancy 
rate  in  Public  Housing  Agencies 
(PHAs).  If  PHAs  exceed  twice  the 
average  vacancy  rate  of  all  agencies, 
they  are  required  to  formulate  a  plan 
on  how  they  intend  to  reduce  the 
vacancy  rate.  The  Vacancy  Reduction 
Plan  will  serve  as  the  basis  for  an 
application  for  funding  under  the 
Vacancy  Reduction  Program. 

Form  number:  None. 

Respondents:  State  or  local  government. 

Frequency  of  submission:  Annually  and 
Recordkeeping. 

Reporting  burden: 
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Infomnatlon  collectloo 
Recordkeeping 


Total  estimated  burden  hours:  4,300. 

Status:  New. 

Contact:  Janice  D.  Rattley,  HUD,  (202) 

708-1800,  Angela  Antonelli,  0MB. 

(202) 395-6880. 

Dated:  May  7, 1993. 

Proposal:  Hope  for  Homeownership  of 
Single  Family  Homes  (HOPE  3)  FR- 
2968. 

Office:  Community  Planning  and 
Development. 


Infbmiation  collection 
Recordkeeping  


Number  of  re- 
spondents 


Frequency  of 
response 


^      Hours  per  re- 
sponse 


Burden  hours 


50 
50 


Varies 
2 


4,200 
100 


Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  collection  is  needed  to 
assist  HUD  in  selecting  applicants  to 
be  awarded  funds  for:  (Planning 
Grants)  to  establish  or  increase  their 
capacity  to  apply  for  and  carry  out  a 
HOPE  3  program;  and 
(Implementation  Grants)  to  provide 
homeownership  opportunities  to  low- 
income  homeowners  under  a  HOPE  3 
program.  Grantees  will  be  required  to 


submit  program  and  property 

information  to  HUD  in  order  to 

receive  grant  funds, 
form  number:  SF-424.  HUD-40086. 

40102-A.  40102-B,  40103.  40104  and 

40105. 
Respondents:  State  or  Local 

Governments  and  Non-Profit 

Institution. 
Frequency  of  submission:  On  Occasion 

and  Annually. 
Reporting  burden: 


tiiMvber  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


300 
351 


40 
84 


12.000 
29.481 


Total  estimated  burden  hours:  41.491. 

Status:  Reinstatement. 

Contact:  John  Garrity,  HUD,  (202)  708- 

0324.  Angela  Antonelli.  OMB,  (202) 

395-6880. 

Dated:  May  7. 1993. 

Proposal:  Evaluation  of  HUD  Supportive 
Housing  Programs  for  Persons  with 
Disabilities. 


Office:  PoHcy  Development  and 
Research. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
This  study  will  provide  HUD  with  the 
first  systematic  evaluation  of 
supportive  housing  programs  for 
persons  with  disabilities  developed 


under  Section  202, 162,  and  811  of 
the  housing  acts. 

Form  number:  None. 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions. 

Frequency  of  submission:  One-Time. 

Reporting  burden: 


Number  of  re- 
spondents 


Survey 


Frequency  of 
response 


Hours  per  re- 
sponse 


=      Burden  hours 


3,647 


0.36 


1.331 


Total  estimated  burden  hours:  1.331. 

Status:  New. 

Contact:  Priscilla  J.  Prunella.  (202)  708- 

3700,  Angela  Antonelli.  OMB,  (202) 

395-6880. 

Dated:  May  7. 1993. 
IFR  Doc.  93-11907  Filed  5-19-93;  8:45  am) 

BILUUKS  CODE  4210-01-41 


[Docket  No.  N-93-3626] 

Submission  of  Proposed  Information 
Collections  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comment  on  the 
subject  proposals. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-ft-ee  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
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with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  353S(d). 

Dated:  April  30. 1993. 
Kay  Weavar. 

Acting  Director,  IBM  Policy  and  Management 
Division. 

SuboaiMion  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Certifications  and 
Representations  of  Bidders/Offerors 
General  Conditions  of  the  Contract  for 
Non-Construction  Public  and  Indian 
Housing. 


Office:  Public  and  Indian  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
This  information  collection  is  needed 
by  Housing  Authorities  (HAs)  to 
award  non-construction  contracts. 
The  forms  are  used  by  HAs  to  provide 
awardees  standard  stipulations  on 
proper  bidding  practices  and  non- 
constmction  clauses. 

Form  number:  HUD-5369C  and  HUD- 
5370A. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  submission:  On  Occasion. 

Reporting  burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hour  per  re- 
sponse 


=       Burden  hours 


Recordkeeping 


5.000 


.08 


400 


Total  estimated  burden  hours:  400. 

Status:  New. 

Contact:  William  C.  Thorson.  HUD. 

(202)  708-4703,  Angela  Antonelli. 

OMB.  (202)  395-6880. 

Dated  April  30, 1993. 

Proposal:  Public  Housing  Management 

Assessment  Program  (PHMAP). 
Office:  Public  and  Indian  Housing. 


Description  of  the  need  for  the 
information  and  its  proposed  use: 
This  information  collection  is  needed 
so  that  HUD  can  assess  the 
performance  of  public  housing 
agencies  (PHAs)  and  identify  any 
deficiencies.  HUD  uses  the 
information  to  identify  troubled  and 
mod-troubled  PHAs.  The  forms  are 
submitted  by  PHAs  so  that  HUD  can 


monitor  the  progress  of  the  PHAs  in 

correcting  the  deficiencies. 
Form  number:  HUD-53332.  53333. 

53334.  and  53335. 
Respondents:  Slate  or  Local 

Gijvemments  and  Non-Profit 

In.stitutions. 
Frequency  of  submission:  Annually  and 

Quarterly. 
Reporting  burden: 


Numt>er  of  re- 
spor>dents 


Frequency  of 
response 


MerTKxandum  of  Aoreement 

Improvement  Plan 

Recordkeepmg 


60 
50 

110 


16 

16 

1 


Hour  per  re- 
sponse 


13 
4 

1 


=      Burden  tiours 


12.480 

3.200 

110 


Total  estimated  burden  hours:  15,790. 

Status:  New. 

Contact:  Wanda  Funk.  HUD.  (202)  708- 

0970.  Angela  Antonelli.  OMB,  (202) 

395-6880. 

Dated  April  30. 1993. 

[FR  Doc.  93-11908  Filed  5-19-93;  845  ami 
KLUNG  COOe  43t«-01-M 


[Docket  No.  14-93-3625] 

SubmlMion  of  Proposed  Information 
Collaction  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTKM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
re\'iew,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OKfB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  E.xecutive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
loll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 


IMI 
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numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Etepartment. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 


Informatton  collection 


Dated:  April  23. 1993. 
Kay  Weaver, 

Acting  Director.  IRM  Policy  and  Management 
Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Family  Self-Sufficiency 
Program  (FR-2961-I-02). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  Family  Self-Sufficiency  (FSS) 
Program  is  authorized  under  Section 
554  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (PL 


101-625).  The  purpose  of  the  FSS 
program  is  to  develop  local  strategies 
to  coordinate  the  use  of  Public  and 
Indian  Housing  development 
assistance  and  Section  8  rental 
assistance  with  support  services 
provided  by  public  and  private 
resources  to  enable  families  to  achieve 
economic  independence  and  self- 
sufficiency. 

Form  Number:  None. 

Respondents:  Individuals  or  Households 

and  State  or  Local  Government. 
Frequency  of  Submission:  On  occasion. 
Reporting  Burden: 


Numtier  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


600 


62 


2.26 


84.000 


Total  estimated  burden  hours:  84.000. 

Status:  New. 

Contact:  Gwen  Carter,  HUD,  (202)  708- 

3887.  Angela  Antonelli.  OMB.  (202) 

395-6880. 

Dated:  April  23. 1993. 
[FR  Doc.  93-11909  Filed  5-19-93;  8:45  ami 

BU.UNO  CODE  4310-01-M 


[Docket  No.  N-93-^)624] 

SubmisskMi  of  Proposed  Information 
Collections  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
AOOftESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Office,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  Washington,  DC  20410.  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  fi^quently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  section  7(d) 
of  the  Department  of  Housing  and  Urt>an 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  April  20. 1993. 
Kay  Weaver, 

Acting  Director.  IRM  Pohcy  and  Management 
Division. 

Proposal:  Application  for  Property 
Appraisal  and  Commitment/Directive 
Endorsement  Statement  of  Appraised 
Value. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Form  HUD-92800  application  is  used 
by  the  mortgage  lender  to  describe  the 
property;  parties  involved  in  the  sale 
and  purchase  of  the  property;  the 
certifications  and  agreements 
concerning  the  mortgage  transaction. 

Form  Number:  HUI>-92800. 

Respondents:  Individuals  or  households 
businesses  or  other  for-profit,  and 
small  businesses  or  organizations. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Numt>er  of  re- 
sporidents 


Frequency  of 
response 


Hours  per  re- 
sponse 


HUD-92800 


1,100,000 


1 


.25 


Burden  hours 


275,000 


Total  Estimated  Burden  Hours:  275.000. 
Stqtus:  Reinstatement. 


Contact:  Larry  D.  Toler,  HUD,  (202) 
708-2720.  Angela  Antonelli,  OMB. 
(202) 395-6880. 


Dated:  April  20, 1993. 

Proposal:  1993  Profile  of  Affordable 
Housing  Providers. 


29430 


Federal  Register  /  Vol.  58,  No.  96  /  Thursday,  May  20,  1993  /  Notices 


Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
The  information  collection  seeks  to 
develop  a  reliable  database  of 


information  about  non-profit  and 
other  affordable  housing  providers  for 
use  in  program  planning,  marketing 
programs,  and  the  development  of  a. 
current  mailing  list  of  affordable 
housing  organizations. 


f  onn  Number:  None. 

Respondents:  State  or  local 
Governments,  businesses  or  other  for- 
proflt  and  non-profit  institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  ol  re- 
spondentt 

Frequency  of 
response 

X 

Hours  per  re- 
sponse          " 

Burden  hours 

Intoomatlon  coMection  .. 

10.000 

1 

1 

.33 

1 

3.300 

Reconjkaeping — 

- — ~... 

667 

667 

Total  Estimated  Burden  Hours:  3.967. 

Status:  New. 

Contact:  Maxine  Wallace,  (202)  708- 

3226.  Angela  Antonelli,  OMB,  (202) 

395-6880. 

Dated:  April  20.  1993. 

Proposal:  HUD  Conditional 
Commitment/Direct  Endorsement 
Statement  of  Appraised  Value. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Form  HUD-92800.5B  is  an  uniform 
form  used  by  HUD  and  HUD 
approved  lenders.  This  form  puts 
forth  the  value,  terms  and  conditions 
of  a  property  for  mortgage  insurance 


purposes.  This  form  is  mandatory  for 

Housing  Programs. 
Form  Number:  HUD-92800.5B. 
Respondents:  Individuals  or  households 

businesses  or  other  for-profit,  and 

small  businesses  or  organizations. 
Frequency  of  Submission:  On 

Occassion. 
Reporting  Burden: 


Kkimber  of  re- 
spondents 


FrequefKy  of 
response 


Hours  per  re- 
sportse 


Burden  hours 


HUO-92800.5B 


1.100,000 


Varies 


128,333 


Total  Estimated  Burden  Hours:  128.333. 

Status:  New. 

Contact:  Larry  D.  Toler,  HUD.  (202) 

708-2720,  Angela  Antonelli,  OMB, 

(202) 395-6880. 

Dated:  April  20, 1993. 

[FR  Doc  93-11910  Fil»d  5-l»-93;  8:45  am) 
BILUNO  COOe  4tt*-0t-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[C  A-060-5440-1 0-ZBBB] 

Termination  of  Land  Classifications 
Riverside  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  termination  of  land 

classifications. 

SUMMARY:  Bureau  of  Land  Management 
(BLM)  Orders  of  Classification  CARI- 
604,  dated  July  18.  1967,  and  CARI- 
2607,  dated  August  26,  1970.  which 
classified  certain  lands  for  lease 
pursuant  to  the  Small  Tract  Act  (Act  of 
June  1, 1938;  52  Stat.  609,  as  amended) 
are  hereby  terminated  in  their  entirety. 
The  lands  consist  of  two  five  acre 
parcels  located  within  Section  34,  T.  3 
S.,  R.  14  E.,  SBBM.  The  subject  lands 
affected  by  the  termination  of  the 
classifications  remain  segregated  fiom 
appropriation  under  the  terms  of  the 


Notice  of  Realty  Action  published  in  the 
Federal  Register  on  August  13. 1992,  at 
page  36406,  for  a  proposed  land 
exchange. 

FOR  FURTHER  INFORMATtON  COffTACT: 
Veria  Harle,  Realty  Specialist,  Palm 
Springs-South  Coast  Resource  Area 
Office,  63-500  Garnet  Avenue,  North 
Palm  Springs,  California  92258, 
(telephone  619-251-0812). 

Dated:  May  10. 1993. 
Henri  R.  Bisson, 

District  Manager. 

|FR  Doc.  93-11903  Filed  5-19-93:  8:45  ami 

BILUNC  COOE  431(M0-M 


[NM-010-4333-04/G91  a-G30041  ] 

Albuquerque  District,  NM:  Enf>ergency 
Off-Road  Vehicle  Shooting  Closure  on 
Public  Lands  in  Rio  Arriba  County,  NM 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  (1)  Emergency  off-road  vehicle 
designations  in  the  Fun  Valley  Special 
Management  Area  two  miles  northeast 
of  Espanola,  New  Mexico; 

(2)  A  two-year  closure  to  shooting  on 
approximately  680  acres  of  public  lands 
in  the  Arroyo  Seco-La  Puebla  area  and 
to  off-road  vehicle  use  on  approximately 
520  acres  of  the  same  lands; 

(3)  A  two-year  limited  road 
designation  allowing  vehicle  access  by 


authorized  users  only  on  the  La  Mesita 
Mesa  road  near  Dixon,  New  Mexico. 

SUMMARY:  (1)  Off-road  vehicles  will  be 
limited  to  existing  roads  and  trails  in 
the  19,200  acre  Fun  Valley  Special 
Management  Area,  T.  21  N..  R.  9  &  10 
E.  for  a  three  month  period  beginning  on 
the  date  of  this  notice.  At  the  end  of  this 
period  the  area  will  be  restricted  to 
designated  roads  and  trails  until 
transportation  planning  is  completed 
within  the  next  two  years.  A  recent 
inventory  of  the  area  revealed  a  large 
number  of  new  trails  and  multiple 
trailing,  compromising  soil,  vegetation, 
watershed,  cultural,  paleontological, 
and  scenic  resources  in  the  area.  The 
emergency  restrictions  are  necessary  to 
prevent  any  further  degradation  to  these 
resources.  Once  transportation  planning 
is  completed  with  public  involvement, 
tiiose  emergency  designations  will  be 
replaced. 

(2)  An  emergency  closure  to  shooting 
on  680  acres  and  to  motorized  vehicles 
on  520  acres  of  public  lands  in  the 
Arroyo  Seco-La  Puebla  area  in  sections 
7  and  8.  T.  20  N.,  R.  9  E,  NMPM  will 
be  effective  on  the  date  of  this  notice  for 
a  period  of  two  years.  Vehicle  use  off 
established  roads  and  trails  is  causing 
serious  damage  to  soils  and  vegetation, 
and  may  also  be  disturbing  wildlife  and 
unsurveyed  cultural  and  paleontological 
sites.  Off-road  vehicle  use  is  also 
causing  serious  conflicts  with  adjacent 


IMI 


property  owners  through  noise  and  dust 
generated  by  vehicle  activity.  Shooting 
of  firearms  in  the  area  has  also  led  to 
increasing  conflict  with  other  recreation 
users  and  ad)acent  residents.  Several 
incidents  have  occurred  in  the  past  year 
where  shots  have  been  fired  toward 
bouses  or  other  unseen  recreationists. 
Recognizing  the  need  to  provide  lands 
for  vehicle  play  in  the  vicinity,  a  smaller 
portion  of  public  lands  covering  about 
160  acres  within  this  block,  locally 
known  as  the  Motocross  area,  will 
remain  open  to  vehicle  use  on  existing 
trails. 

(3)  The  La  Mesita  road  would  be 
designated  as  limited  to  authorized 
vehicle  access  only. 

The  hmitation  applies  to  about  V/i 
miles  of  road  crossing  public  land 
which  extends  southwest  from  New 
Mexico  State  Highway  75  in  sections  19 
and  30.  T.  23  N.,  R.  9  E.,  NMPM.  The 
limitation  is  necessary  to  protect  erosion 
stabilization  structures  constructed  on 
the  road  in  1992.  The  emergent^ 
closures/limitations  will  mitigate 
resource  conflicts  while  allowing  BLM 
to  work  with  local  residents  and  other 
public  land  users  to  work  out  a  long- 
term  resolution  of  the  conflicts  created 
by  vehicle  and/or  firearm  use  in  these 
areas.  The  affected  areas  will  be  signed 
at  all  key  access  points  following 
publication  of  this  notice. 

These  actions  comply  with 
regulations  contained  in  43  CTR  8364.1 
(closure  and  restriction  orders).  Persons 
who  violate  the  closures/hmitations 
may  be  subject  to  fines  of  not  more  than 
$1,000  or  imprisonment  for  not  longer 
than  12  months,  or  both.  Right-of-way 
holders  or  permittees  may  use 
established  routes  as  part  of  their 
nornial  business. 

Maps  of  the  affected  area  are  available 
for  public  inspection  at  the  Bureau  of 
Land  Management's  office  in  Santa  Fe, 
1474  Rodeo  Road,  and  in  Taos,  224  Cruz 
Alta  Road. 

EFfECrnVE  DATE:  May  20,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Humphrey,  Outdoor  Recreation 
Planner,  Taos  Resource  Area.  224  Cruz 
Alta  Road,  Taos,  NM  87571.  Phone  (505) 
758-8851. 

Dated:  May  10, 1993. 
M.|.  Chavez, 

Associate  District  S4anager. 
[FR  Doc.  93-11970  Filed  5-19-93;  8:45  am) 
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INV-010-4410-04] 

Draft  Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice  of  availability:  Draft 
Envinmmental  Impact  Statement  for 
Newmont  Gold  Company's  South 
Operations  Area  Project. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  hereby  given  that 
the  Bureau  of  Land  Management.  U.S. 
Department  of  the  biterior  has  prepared, 
by  a  third  party  contractor,  e  Draft 
Environmental  Impact  Statement  (E*1S) 
on  Newmont  Gold  Company's  South 
Operations  Area  Project  in  Northeastern 
Nevada,  and  has  made  copies  of  the 
document  available  for  public  review. 

The  DEIS  analyzes  the  potential 
environmental  Impacts  that  could  result 
from  expansion  of  an  existing  open  pit 
mining  operation  and  the  ahematives  to 
that  project.  The  expansion  would 
involve  deepening  the  Gold  Quarry 
Mine  pit  by  775  feet  below  the  water 
table.  Mining  of  the  sulfidic  ore  below 
the  water  table  would  necessitate 
dewatering  of  the  mine  pit.  The  DEIS 
identifies  potential  impacts  associated 
with  the  mine  expansion  through  the: 
(a)  Dewatering  process,  (b)  extraction  of 
ore  from  two  new  open  pit  mines,  and 
(c)  construction  of  ancillary  facilities. 

DATES:  Written  comments  on  the  DEIS 
will  be  accepted  until  close  of  business 
on  July  19. 1993.  Public  meetings  for 
oral  and  written  comments  have  been 
scheduled  for  the  following  dates, 
places,  and  times: 

•  June  23  in  Elko,  Nevada,  at  the  Elko 
Convention  Center  at  700  Moren  Way;  7 
p.m.-9  p.m. 

•  June  24  in  Reno,  Nevada,  at  the 
Holiday  Inn  Downtown  at  1000  E  Sixth 
Street;  7  p.ra.-9  p.m. 

ADDRESSES:  A  copy  of  the  DEIS  can  be 
obtained  from:  Bureau  of  Land 
Management.  Elko  District  Offire. 
ATTN:  David  Vandunberg.  OS 
Coordinator.  P.O.  Box  831.  Elko,  NV 
89803. 

The  DEIS  is  available  for  inspection  at 
the  following  locations:  BLM  Slate 
Office  (Reno).  Carson  Qty.  Ely.  and  Elko 
County  Libraries,  and  the  University  of 
Nevada  libraries  in  Reno  and  Las  Vegas. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Vandenberg,  Planning  and 
Environmental  Coordinator,  Elko 
District  Office,  P.O.  Box  831.  Elko,  NV 
89803.  (702)  753-0200.  " 

Dated:  May  11.1993. 
Billy  R.  Templeton, 

State  Director,  Nevada. 

(FR  Doc.  93-11972  Filed  5-l»-93;  H:45  ami 

BILUNO  CODE  43M-MC-M 


[AZ-0ia-93~O2(Hni 

Grazing  Advisory  Board  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Arizona  Strip  District.  Interior. 

ACTM3N:  Notice  of  grazing  adviaory  board 
meeting. 

SUMMARY:  Tour  of  the  Mount  Tnimbull 
Resource  Conservation  Area,  inspection 
of  the  Ponderosa  Tree  Plantiiig  project, 
and  ACECs  will  be  the  agenda.  Kanab 
Creek,  Marble  Canyon  and  the  proposed 
Navajo  Bridge  Renovation  will  also  be 
toured. 

DATES:  The  tour  will  begin  at  the 
Ramada  Inn.  located  at  1440  E.  St. 
George  Blvd..  St.  George.  Utah,  at  8  a.m. 
on  June  23.  1993.  and  will  continue  to 
June  24. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Taylor,  District  Manager,  Arizona 
Strip  District,  390  North  3050  East.  St. 
George.  Utah  84770.  Telephone  (801) 
673-3545. 

SUPPLEMENTARY  WFORMATX)N:  The  tour 
is  open  to  the  public.  Any  person  who 
would  like  to  join  the  tour  should 
provide  their  own  vehicle. 

Dated;  May  11,  1993. 
Raymood  D.  MApaton, 
Acting  Arizona  Strip  District  Manager 
[PR  Doa  93-1 1901  Filed  5-19-93;  8:45  am] 

MLUNO  COOC  *n9-»-m 


[NM-030-31 30-01;  NMNM  82703] 

Issuance  of  Exchange  Conveyance 
Documenta  and  Order  Providing  for 
Opening  of  Public  L^nd  In  Catron 
County,  NM;  Correction 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  93-6018 
beginning  on  page  14420  in  the  Federal 
Register  issue  of  Wednesday.  March  17, 
1993.  make  the  following  correction:     • 

On  page  14420.  in  the  third  column, 
first  paragraph,  line  5.  "T.  8  S..  R.  15  W.. 
NMPM"  should  read  "T.  8  S..  R.  14  W.. 
NMPM". 

Dated:  May  10.  1993. 
Kathy  Eaton, 
Acting  State  Director. 
(FR  Doc.  93-11364  Filed  5-19-93;  8:45  am] 

BJLLiNC  COOE  431»-fB-M 


[WY-04O-03-3110-10-K004;  WYW-122407I 
Realty  Action:  Exchange;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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ACTION:  Notice  of  reality  action, 
exchange  of  pubHc  lands,  Sweetwater 
County,  Wyoming. 

summary:  The  BLM  has  prepared  an 

environmental  assessment  and  made  a 
decision  to  allow  the  exchange  of  public 
lands  for  state  land  needed  for 
wilderness  designation.  The  following 
described  public  lands  have  been 
examined  through  the  land  use  planning 
process  and  in  accordance  with  the  Big 
Sandy  Management  Framework  Plan, 
were  identihed  as  suitable  for  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1716: 

Sixth  Principal  Meridian 

T.  26  N..  R.  98  W., 

Sec.  29,  all  (Surface  and  minerals); 

Sac.  31,  all  (Surfiace  and  minerals). 

The  above  described  areas  aggregate 
1.286.12  acres,  more  or  less. 

In  exchange,  the  United  States 
proposes  to  acquire  from  the  State  of 
Wyoming  lands  described  as: 

T.  26  N.,  R.  99  W., 

Sec.  16,  all  (Minerals  only); 

Sec.  36.  all  (Surface  and  minerals). 

The  above  described  areas  aggregate  1.280 
acres,  more  or  less. 

FOR  FURTHER  MFORMATION  CONTACT:  Bill 
LeBarron,  Green  River  Resource  Area, 
Bureau  of  Land  Management,  1993 
Dewar  Drive,  Rock  Springs,  Wyoming 
82901.  307-362-6422. 
SUPPt.EMENTARY  MFORMATtON:  The 
purpose  of  this  exchange  is  to  acquire 
1,280  acres  of  State  land  located  within 
the  Honeycomb  Buttes  Wilderness 
Study  Area  (WSA)  for  wilderness 
designation.  The  Bureau  of  Land 
Management  desires  to  improve  public 
land  management  by  consoliding 
ownership  and  eliminating  isolated 
inholdings  in  the  WSA.  The  value  of  the 
lands  to  be  exchanged  is  approximately 
equal,  and  the  acreage  will  be  adjsuteted 
if  necessary  to  equalize  values  upon 
completion  of  the  final  appraisal. 
Lands  to  be  transferrea  from  the 
United  States  will  be  subject  to: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States;  Act  of  August  30, 
1890.  26  Stat.  391;  43  U.S.C.  945. 

2.  Oil  and  gas  leases.  Bureau  of  Land 
Management  serial  numbers  WYW- 
122829,  WYW-108831.  WYW-117817. 
and  WYW-120558. 

3.  On  February  4.  1993.  the  Bar  X 
Sheep  Company.  Erramouspe  Brothers, 
Inc.,  Magagna  Brother.  White  Acorn 
Sheep  Company,  and  Blair  and  Hay 
Land  and  Livestock  Company  were 
given  a  2-year  notice  of  the  planned 
disposal  and  proposed  grazing 
reduction. 


The  planning  document  and 
environmental  assessment  covering  the 
proposed  exchange  are  available  for 
review  at  the  Bureau  of  Land 
Management.  Rock  Springs  District 
Office.  For  a  period  of  45  days  from  the 
date  this  notice  is  published  in  the 
Federal  Register,  interested  parties  may 
submit  comments  on  the  exchange  to 
the  District  Manager,  Rock  Springs 
District,  Bureau  of  Land  Management, 
P.O.  Box  1869,  Rock  Springs,  Wyoming 
82901.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  sustain,  vacate,  or  modiiy  this 
realty  action.  In  the  absence  of  any 
objections,  this  proposed  realty  action 
will  become  Hnal. 

Dated:  May  11. 1993. 
WUUam  W.  UBarron. 
Crwn  River  Pesource  Area  Manager. 
[PR  Doc.  93-11911  Filed  5-19-93;  8:45  am) 

BILUNQ  COOC  «310-22-M 


[OR-020-03^«37(M)4:  G3-223] 

Restriction  Order  of  Public  Use  for 
Certain  Public  Land 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  BLM  will  restrict  public 
use,  access,  individuals,  vehicles,  and 
activities  at  the  BLM  Wild  Horse  Corrals 
and  adjacent  public  land  areas  to  only 
those  given  permission  by  the 
authorized  officer  representing  Bums 
District,  BLM.  The  legal  description  of 
the  BLM  Wild  Horse  Corrals  and 
adjacent  lands  areas  is  found  under 
SUPPLEMENTARY  INFORMATION  below.  The 
roadway  entrance  gate  on  U.S.  Highway 
20  to  the  BLM  Wild  Horse  Corrals  will 
be  clearly  posted  as  either  "OPEN"  or 
"CLOSED"  to  the  public.  Restrictions 
will  be  in  effect  when  the  corral  area  is 
posted  "CLOSED."  The  restrictions  will 
include  all  public  uses,  access, 
individuals,  vehicles,  and  activities. 
EFFECTIVE  DATE:  May  20.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

E.  Ron  Harding,  Wild  Horse 
Management  Specialist.  Bureau  of  Land 
Management.  HC  74.  12533  Highway  20 
West.  Hines.  Oregon  97738.  telephone 
(503)  573-5241. 

SUPPLEMENTARY  INFORMATION:  The 
loce  jpn  of  the  BLM  Wild  Horse  Corral 
facility  is  described  at  T.  24  S..  R.  30  E.. 
Section  6  SWV4  and  NWV«,  SV2  and 
NWV4,  N>/^.  S>/^.  approximately  280 
acres  of  public  land. 

The  restrictions  are  established  to 
protect  wild  horses  being  held  in  the 
corrals,  government  property,  and  for 


public  safety.  Wild  horses  can  easily  be 
excited  by  unfamiliar  circumstances 
involving  people  and  vehicles,  are 
unpredictable,  and  could  injure 
employees  or  the  public.  When  BLM 
personnel  are  moving,  feeding,  or 
working  with  the  wild  horses, 
unauthorized  persons  could  upset  the 
horses  or  cause  other  problems.  At 
times,  wild  horses  generating  very  high 
public  interest  are  held  at  the  Wild 
Horse  Corral  and  the  resulting  increased 
public  activity  must  be  controlled. 
There  is  also  considerable  government 
property  used  and  stored  at  the  Wild 
Horse  Corrals  which  must  be  safe 
guarded. 

The  restrictions  will  be  in  effect  year- 
round.  Exempted  from  the  restrictions 
are  agency  personnel,  law  enforcement 
personnel  in  the  performance  of  their 
duties,  public  health,  and  livestock 
personnel  in  the  performance  of  their 
duties  and  emergency  personnel,  such 
as  fire,  emergency  medical  services,  and 
search  and  rescue,  in  the  performance  of 
their  duties. 

These  restrictions  will  take  effect 
immediately.  Authority  for  this 
restriction  order  is  contained  in  43  CFR 
8364.1.  Penalties  for  violation  of  this 
order  are  contained  in  43  CFR  8360.0- 
7. 

Dated:  May  10. 1993. 
Donald  R.  Cain, 

Associate  District  Manager. 

IFR  Doc.  93-11973  Filed  5-19-93:  8:45  am) 

BILUNG  CODE  4310-39-M 


[MT-06(M»-4210-04] 

West  HiLine  Resource  Management 
Plan  Amendment;  Liberty  County,  MX 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  West  HiLine  Resource  Management 
Plan  will  be  amended  by  the  Great  Falls 
Resource  Area,  Great  Falls.  Montana. 
The  Bureau  of  Land  Management 
proposes  exchanging  503.44  acres  of 
Federal  surface  estate  to  the  Pugsley 
Ranch  for  113.17  acres  of  private  land. 
The  Public  land  is  legally  described  as 
Lot  6.  NWV4SEV4.  NEV4SWV4,  and 
SEV4NWV4  Section  4.  Lots  4  and  6, 
NWV4NWV4.  and  SEV4  Section  10, 
NEV4NEV4.  Section  23.  T.  29  N.,  R.  5  E., 
NWV4SEV4  Section  19,  T.  29  N..  R.  6  E.. 
P.M.M..  Liberty  County,  Montana.  The 
private  land  is  legally  described  as  Lot 
2.  Section  11,  T.  29  N.,  R  5  E.,  Lots  4 
and  10.  Section  17.  Lots  4.  7,  and  10, 
Section  18.  T.  29  N.,  R.  6  E..  PMM., 
Liberty  County.  Montana.  The  Pugslev 


Ranch  will  use  the  land  far  fanning  and 
grazing.  The  land  acquired  has 
recreation,  wildlife  and  riparian  values. 
Disposal  and  acquisition  of  these  lands 
were  not  analyzed  in  the  West  HiLine 
Resource  Managenaent  Plan  (RMP)  and 
associated  Environmental  Impact 
Statement.  Disposal  of  Federal  land 
requires  that  the  specific  tract  be 
identified  in  the  land  use  plan  with  the 
criteria  to  be  met  for  exchange  and 
discussion  of  how  the  criteria  have  been 
satisfied.  This  will  be  part  of  the  plan 
amendment  and  environmental 
assessment.  The  Great  Falls  Resource 
Area,  Lewistown  District,  Bureau  of 
Land  Management  will  prepare  an 
environmental  assessment  to  analyze 
the  effects  of  disposal. 
PUBLIC  PARTTCIPATtON:  Comments  and 
recommendations  on  this  notice  to 
amend  the  West  HiLine  RMP  should  be 
received  on  or  before  30  days  from  the 
date  of  this  notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  Great  Falls  Resource  Area,  812  14th. 
St.  N.,  Great  Falls,  MT  59401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L  Hopkins,  Area  Manager, 
Great  Falls  Resource  Area.  812  14th.  St 
N.,  Great  Falls,  MT  59401,  406-727- 
0503. 

Dated:  May  13, 1993. 
David  L.  Man, 
District  Manager. 

IFR  Doc  93-11974  FUed  5-l*-93;  845  am) 
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IliT-040-03-4210-05] 

Kanab/Escaianle  Management 
Frameworfc  Plan,  etc,  Garfield  County, 
Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (ELM)  is  proposing  to  do 
a  plan  amendment  for  the  Cedar/Beaver/ 
Garfield/Antimony  (CBGA)  Resource 
Management  Plan  (RMP)  and  the  Kanab/ 
Escalante  Management  Framework  Plan 
(MFP)  located  in  Garfield  County,  Utah. 
DATES:  The  comment  period  for  these 
proposed  plan  amendments  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted  on 
or  before  June  21,  1993. 
FOR  FURTHER  MFOAMATION  CONTACT: 
A.J.  Martinez,  Area  Manager,  Escalante 
Resource  Area.  P.O.  Box  225,  Escalante, 
Utah  84726.  Existing  planning 
documents  and  information  are 
aval  able  at  the  above  address  or 


telephone  (801)  826-4291.  Comments 
on  these  proposed  plan  amendments 
should  be  sent  to  the  above  address. 
SUPPLEMENTARY  MFORMATUN:  The  BLM 
is  proposing  to  amend  the  CBGA  RMP 
and  the  Kanab/Escalante  MFP,  which 
includes  public  lands  in  Garfield 
County,  Utah.  The  proposed 
amendments  %vould  be  to  make  certain 
public  lands  available  for  disposal 
pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.)  for  local  government  entities 
in  Garfield  County  for  the  purpose  of 
developing  a  countywide  collection 
system  for  the  county  landfill 

The  public  land  being  considered  for 
disposal,  comprising  72.5  acres,  is 
described  as  follows: 

Salt  Lake  Meridian,  Utah, 

Township  31  South,  Range  2  West, 

Section  10,  .VW'/iSEV.SEv*; 
Township  33  South,  Range  4  East, 

Section  35.  SWV4SWV4SWV4; 
Township  35  South,  Range  2  East, 

SecUon  24,  NEV«SEV(.NEi/4; 
Township  35  South,  Range  3  East, 

Section  29,  S'/iSV^SW'aSWV.; 
Township  37  South,  Range  2  West, 

Section  27,  N>ASEV4SEv«NEV«: 
Township  37  South,  Range  3  West, 

Section  3.  NW'ANE'ANWV.; 
Township  37  South,  Range  3  West, 

Section  SWiANE'/.SE'/i,  NPaSE'ANE'A 
SEV4,  W'/^NWV4NEV4SE'/4. 

The  existing  plans  do  not  identify 
these  lands  as  suitable  for  disposal. 
However,  because  of  resource  values, 
public  values,  and  objective  involved, 
the  public  interest  may  be  well  served 
by  disposal  of  these  lands  to  local 
government  entities.  An  environmental 
assessment  will  be  prepared  to  analyze 
the  impacts  of  this  proposal  and 
alternatives. 
A.J.  Meredith. 
Acting  State  Director 
[PR  Doc.  93-11177  Filed  5-19-93;  8:45  am] 

BILUNG  COOC  4310-OO-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  120S-3] 

Proposed  Modifications  to  the 
Harmonized  Tariff  Schedule  Pursuant 
to  Section  1205  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

EFFECTIVE  DATE:  May  11,  1993. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Eugene  A.  Rosengarden,  Director,  Office 


of  Tariff  Affairs  and  I'rade  Agreements 
(telephone  202-205-2592)  or  David  B. 
Beck  (202-205-2604),  U.S.  International 
Trade  Commission,  Washington,  DC 
20436. 

Background  and  Scope  of  Investigation 

On  May  11. 1993,  the  Conunission 
instituted  investigation  No.  1205-3, 
Proposed  Modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  pursuant  to  section  1205 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Section 
1205  directs  the  Commission  to  keep  the 
Harmonized  Tariff  Schedule  of  the 
United  Slates  (HTS)  under  continuous 
review  and  to  recommend  modifications 
to  the  HTS  (1)  when  amendments  to  the 
International  Convention  on  the 
Harmonized  Commodity  Description 
and  Coding  System  (Harmonized 
System)  and  the  Protocol  thereto,  are 
recommended  by  the  Customs 
Cooperation  Council  (CCC)  for  adoption, 
and  (2)  as  other  circumstances  warrant 

The  CCC  is  expected  to  recommend  in 
July  1993  certain  modifications  to  the 
nomenclature  of  the  international 
Harmonized  System,  in  accordance  with 
Article  16  of  the  Harmonized  System 
Convention.  The  changes  proposed  to 
conform  the  HTS  with  the  CCC's 
recommendations  and  to  reflect  certain 
other  decisions  taken  by  the 
Harmonized  System  Committee  (HSQ 
are  available  in  the  Office  of  the 
Secretary,  Room  112,  United  States 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436 
(telephone  202-205-2000).  These 
changes  cover  (1)  all  decisions  taken  by 
the  HSC  during  its  4th  through  10th 
sessions  and  (2)  certain  proposals  that 
are  subject  to  further  consideration  by 
the  HSC  at  its  11th  session.  The  11th 
session  was  scheduled  for  the  last  2 
weeks  in  April  1993,  with  a  followup  in 
the  first  week  in  June  1993.  Following 
the  end  of  HSC's  11th  session,  ;  second 
notice  will  be  issued  indicating  the  final 
resolution  of  these  latter  questions  and 
any  additional  decisions  taken  by  the 
HSC  at  that  time.  If  necessary,  a  second 
hearing  may  also  be  scheduled. 

Public  Hearing 

A  public  hearing  in  connection  With 
this  investigation  will  be  held  in  the 
Main  Hearing  Room  (room  101)  of  the 
U.S.  International  Trade  Commission, 
500  E  Street.  SW..  Washington,  DC.  on 
June  15,  1993,  at  9:30  a.m.  If  necessary, 
the  hearing  may  be  extended  through 
June  16, 1993.  All  persons  shall  have 
the  right  to  appear  by  counsel  or  in 
person,  to  present  information  and  to  be 
heard.  Requests  to  appear  at  the  public 
hearing  should  be  filed  with  the 
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Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington,  DC  20436,  not  later  than 
noon,  June  1, 1993.  Written  prehearing 
comments  (original  and  14  copies) 
should  be  filed  not  later  than  noon,  June 
8,  1993.  Post-hearing  comments  may  be 
submitted  by  no  later  than  June  23, 
1993. 

Written  Submissioiu 

Interested  parties  (including  other 
Federal  agencies)  are  invited  to  submit 
written  statements  concerning  the 
subject  of  the  report.  Such  statements 
must  be  submitted  by  not  later  than  June 
23, 1993,  in  order  to  be  considered  by 
the  Commission.  Commercial  or 
financial  information  that  a  party 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  mu^t 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  202-205-2648. 

By  order  of  the  Commission. 

Issued:  May  14, 1993. 
Paul  R.  Bardoc, 
Acting  Secretary. 

IFR  Doc.  93-11985  Filed  5-19-93;  8:45  am) 
MUMQ  COOe  7020-02-P 

PnvMtlgatlon  337-TA-342] 

Initial  Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement;  Certain  Circuit 
Board  Testers 

AOENCV:  International  Trade 
Commission. 

ACTION:  >4otice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Bath  Scientific.  Ltd.  and  BSL  North 
America. 

SUPP1.EMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 


of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  parties  on  May  13, 
1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  (202)  205-1802. 

By  order  of  the  Commission. 

Issued:  May  13, 1993. 
Paul  IL  BardM. 
Acting  Secretary. 
[PR  Doc.  93-11955  Filed  5-19-93;  8:45  am] 

MLUNO  COOC  70>0-e>-F 


Pnvestigatlon  337-TA-348] 

Certain  In-Line  Roller  Skates  with 
Ventilated  Boots  and  In-Une  Roller 
Skates  with  Axle  Aperture  Plugs  and 
Component  Parts  Thereof;  Initial 
Determination  Terminating 
Respondent  on  the  Basis  of  Settlement 
Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Canstar  Sport  U.S.A.,  Inc.  and  Canstar 
Sports  Group,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  May  11, 1993. 

Copies  of  the  initial  determination, 
\he  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  Uiat 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRriTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  sUch 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC .20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
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accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

Issued:  May  11,1993. 

By  order  of  the  Commission. 
Paul  R.  Bardoa. 
Acting  Secretary. 

[FR  Doc.  93-11956  Filed  5-19-93;  8:45  am) 
MUMO  CODE  7iao-(»-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32287] 

Onondaga  County  Industrial 
Development  Agency;  Acquisition  and 
Operation  Exemption  Unes  of 
Consolidated  Rail  Corporation 

Onondaga  County  Industrial 
Development  Agency  (Onondaga),  a 
non-carrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
approximately  10  miles  of  rail  line 
owned  by  Consolidated  Rail 
Corporation  (Conrail)  in  Onondaga 
County,  NY.  The  involved  Conrail  line 
segments  include:  (1)  The  Jamesville 
Industrial  Track  from  approximately 
milepost  264.3  to  approximately 
milepost  272.0;  (2)  the  Lake  hidustrial 
Track  from  approximately  milepost 
272.0  to  approximately  milepost  273.5 
(including  the  Saltland  Spur);  and  (3) 
and  Track  7  of  the  Chicago  line  from 
approximately  milepost  292.0  to 
approximately  milepost  292.8.*  The 
parties  expected  to  consummate  the 
proposed  transaction  on  or  after  April 
30. 1993.2 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Bruce  A. 
Smith.  Esq.,  Devorsetz.  Stinziano, 
Gilberti  &  Smith,  P.C.  500  Plum  St.. 
Bridgewater  Place,  Syracuse,  NY  13204- 
1428. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 


'  Onondaga  concunently  filed  a  notice  of 
exemption  in  Finance  Docket  No.  32288, 
Consolidated  Rail  Corporation— Trackage  Rights 
Exemption — Onondaga  County  Indu.<itrial 
Development  Agency,  which  was  served  May  10, 
1993,  and  published  on  May  11, 1993,  at  58  FR 
27747,  wherein  Onondaga  grants  Conrail  the 
trackage  rights  to  conduct  exclusive  freight 
operations  on  the  involved  property.  Onondaga  has 
retained  the  ri^t  to  grant  trackage  rights  for  rail 
passenger  operations  over  the  property  to  a  third 
party. 

»  Under  the  49  CFR  1 1 50.32(b).  an  exemption 
doM  not  become  effective  until  7  days  after  the 
notce  is  filed.  Here,  applicant  filed  its  verified 
notice  of  exemption  on  April  22,  1993.  Accordingly, 
applicant  amended  its  proposed  time  schedule  for 
consummating  the  transaction  from  on  or  after 
April  28,  1993.  to  April  30. 1993. 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Decided:  May  14, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-11981  Filed  5-19-93;  8:45  am] 

BILUNO  CODE  T037-01-H 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act 

In  accordance  with  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Estate  of  William 
Hranica,  eta].,  C.A.  No.  93-0688 
(W.D.Pa.)  was  lodged  on  May  5,  1993 
with  the  United  States  District  Court  for 
the  Western  District  of  Pennsylvania. 

The  case  arise  out  of  the  disposal  and 
releases  of  hazardous  substances  at  and 
from  the  Hranica  Landfill  Superfund 
Site,  located  in  Butler  County 
Pennsylvania.  The  consent  decree 
requires  that  the  owner  of  the  Site,  the 
Estate  of  William  Hranica.  grant  access 
to  the  Site  for  purposes  of  conducting 
and  monitoring  response  actions 
pursuant  to  the  Comprehensive, 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601,  et  seq.  The 
decree  also  requires  that  deed 
restrictions  be  placed  on  the  property  to 
protect  the  response  actions  being 
undertaken  and  to  prevent  exposure  to 
hazardous  substances. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  ihe  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington  DC  20530,  and 
should  refer  to  United  States  v.  Estate  of 
William  Hranica,  DOJ  Ref.  No.  #90-11- 
3-1055. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  633  United  States  Post 
Office  and  Court  House,  7lh  Avenue  and 
Grant  Street.  Pittsburgh,  PA  15219;  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  815  Chestnut 
Building.  Philadelphia,  PA  19107;  and 


at  the  Consent  Decree  Library,  1120  G. 
Street.  NW.,  4th  Floor,  Washington,  DC 
20005,  (202-624-0892).  A  copy  of  the 
proposed  decrees  may  also  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $17.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden, 

Chief  Environmental  and  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  93-11976  Filed  5-l»-93;  8:45  am| 
BILUNO  CODE  4410-01-M 


Certification  of  the  Attorney  General; 
Scott  County,  MS 

In  accordance  with  section  6  of  the 
Voting  Rights  Act  of  1965.  as  amended. 
42  U.S.C.  1973d.  I  hereby  certify  that  in 
my  judgment  the  appointment  of 
examiners  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  Amendments  of  the 
Constitution  of  the  United  States  in 
Scott  County.  Mississippi.  This  county 
is  included  within  the  scope  of  the 
determinations  of  the  Attorney  General 
and  the  Director  of  the  Census  made  on 
August  6.  1965.  under  section  4(b)  of  the 
Voting  Rights  Act  of  1965  and  published 
in  the  Federal  Register  on  August  7, 
1965  (30  FR  9897). 

Dated:May  17, 1993. 
Janet  Reno, 

Attorney  General  of  the  United  States. 

iPR  Doc.  93-12053  Filed  5-18-93;  10:21  am] 

BILUNO  CODE  4410-01-W 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Native 
American  Programs'  Advisory 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  and  section 
401(h)(1)  of  the  Job  Training  Partnership 
Act  (JTPA).  as  amended  (29  U.S.C.  1671 
(h)(1)),  notice  is  hereby  given  of  a 
meeting  of  the  JTPA  Native  American 
Programs'  Advisory  Committee. 

Time  and  Date:  The  meeting  will  begin  at 
9  a.m.  on  )une  3, 1993.  and  continue  until 
close  of  business  tliat  day;  and  will 
reconvene  at  9  a.m.  on  June  4, 1993.  and 
adjourn  at  12  noon  that  day.  From  3  to  5  p  m. 
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on  )une  3  will  be  raserved  for  pMrticipation 
and  presentatioas  by  memben  of  tbe  public. 

Place:  Empire  Rooms  3  and  4,  Sheraton 
Denver  Tech  Center,  4900  DTC  Parkway. 
Denver.  Colorado  80237. 

Statur.  The  meeting  will  be  open  to  the 
public. 

Matters  To  Be  Considered:  The  agenda  will 
focus  on  the  focus  on  the  following  topics: 

(1)  Statutory  requirements  of  the  )ob 
Training  Rekirm  Amendments  of  1992  (Pub. 
L.  102-367):  (2)  Proposed  revised  regulations: 

(3)  Technical  assistance: 

(4)  The  Native  American  Employment  and 
Training  Council,  and  nominations  fbr 
membership  on  the  Council; 

(5)  The  C«neral  Accounting  Office  review 
of  JTPA  section  401  programs;  and 

(6)  The  Indian  Employment  Training  and 
Related  Services  Demonstration  Act  of  1992 
(Pub.  L  102-477). 

Contort  Person  for  More  Information:  Paul 
A.  Mayraad,  Director,  Office  of  Special 
Targeted  Programs,  Employment  and 
Training  Administration,  United  States 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N— 4641,  Washington,  DC 
20210.  Telephone:  202-219-5500  (this  is  not 
a  toll-free  number). 

Signed  at  Washington.  DC,  this  14th  day  of 
May  1993. 
Carolyn  Golding, 

Acting  Assistant  Secretary  t^ Labor. 
|FR  Doc  93-11980  Filed  5-19-93;  8:45  am] 

BtUMQ  COOe  46ta-3»-4l 


NATIONAL  AERONAUTICS  AND 
SPACE  AOiyUNISTRATlON 

[Notic*  93-e44] 

NASA  Advisory  Council  (NAC). 
Aeronautics  Advisory  Committee 
(AAC):  lytoetlng 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-461,  as  amended,  the  National 
Aeronautic:',  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aeronautics 
Advisory  Committee,  Aviation  Safety 
Reporting  System  Subcommittee. 

DATES:  June  15, 1993,  8:30  a.m.  to  5:.30 
p.m. 

ADDRESSES:  Air  Line  Pilots  Association, 
Suite  804, 1625  Massachusetts  Avenue 
NW..  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  William  Reynard.  Office  of  Aviation 
Safety  Reporting  System.  National 
Aeronautics  and  Space  Administration, 
Ames  Research  Center,  Moffett  Field, 
CA  94035,  415/969-3969. 
SUPPt.EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 


to  tbe  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows:. 

— Operations  Overview 

— Research  Report 

— Database  Development 

Make/Model  Identification 

International  Activities 

Dated:  May  17, 1993. 
Timothy  M.  Sullivan. 
Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
[PR  Doc.  93-12016  Filed  5-1&-93:  8:45  am] 

BILUM6  CODE  TS1»-«1-M 


[Notice  93-045] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting  on  Propulsion 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NAC,  Aeronautics 
Advisory  Committee  meeting  on 
propulsion. 

DATES:  June  17.  1993,  8:30  a.m.  to  5 
p.m.;  and  June  18,  1993,  8:30  a.m.  to  4 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Lewis  Research 
Center,  Conference  Room  175,  Sverdrup 
Building,  21000  Brookpark  Road, 
Cleveland,  OH  44135. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Neal  Saunders,  National 
Aeronautics  and  Space  Administration, 
Lewis  Research  Center,  21000 
Brookpark  Road,  Cleveland,  OH  44135, 
216/433-2965. 

SUPPt.EMENTARY  INFORMATION:  The 

meeting  will  be  of)en  to  the  public  up 
to  the  seeing  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— NASA  Aeronautics  Program 

Overview 
— ^Lewis  Research  Center  Strategic 

Plan 
— Propulsion  Program  Overview 
— Lewis  Research  Center  Discipline 

Researcih  Program. 

Dated:May  17. 1993. 
Tinotby  M.  Sallivan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administratioa. 

[FR  Doc.  93-12017  Filed  5-19-93;  S:45  am] 

BtUJNO  COOC  T*t»41-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Office 
for  Public  Partnership  Advisory  Panel 
(State  and  Regional  Section)  will  be 
held  on  June  4, 1993  from  8:30  a.m.-5 
p.m.  in  the  Whitman  Room  at  the 
Sheraton  Bal  Harbour  Hotel,  9701 
Collins  Avenue,  Miami,  FL  33154. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  will  be  overview  of  the  State  and 
Regional  Program. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated;  May  17. 1993. 

Yvonne  M.  Sabine, 

Director.  Panel  Operations.  National 
Endowment  for  the  Arts. 

[FR  Doc.  93-11988  Filed  5-19-93;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Networking 
and  Communications  Research  and 
infrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  follpwing 
meeting: 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communications  Research 

Date  aad  Time:  |une  7-9. 1993;  8:30  am  to 
5  pm 

Place:  Room  S43,  National  Science 
Foundation,  1800  G  Street.  NW.  Washington, 
DC  20550 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Aubrey  Bush. 
Networking  and  CommunicatioDS  Research 
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Program,  National  Science  Foundation.  Room 
416.  Washington.  DC  20550  (202  357-9717) 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Networking  and 
Conmiunications  Program. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
.  salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552  b.  (c)  (4)  and  (6)  of  the  Government  in 
the  Sunshine  Act. 

Dated:May  17, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  93-11953  Filed  5-19-93;  8:45  am) 

MLUNO  CODE  7SS6-01-M 


Special  Emphasis  Panel  In  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  foUovring 
meeting. 

Name:  Special  Emphasis  in  Physics. 

Oate.June  7-10, 1993. 

Place:  Board  Room,  Millikan  Library, 
California  Institute  of  Technology,  1201  E. 
California  Boulevard,  Pasadena,  California. 

Type  of  Meeting:  Part  Open. 

Contact  Person:  Dr.  David  Berley,  Project 
Manager,  Laser  Interferometer  Gravitational 
Observatory,  Physics  Division,  Room  341, 
National  Science  Foundation,  1800  G  Street, 
NW.,  Washington,  DC  20550.  Telephone: 
(202)  357-9575. 

Purpose  of  Meeting:  To  review  and  provide 
advice  and  recommendations  concerning 
major  technical  systems  of  the  Laser 
Interferometer  Gravitational-Wave 
Observatory  (LIGO)  project. 

Agenda:  Closed  sessions:  June  7, 1993  8:30 
a.m.-10:00  a.m.;  5:00  p.m.-6:00  p.m.;  June  8- 
10, 1993  8:30  a.m.-5:00  p.m. 

To  review  and  evaluate  the  major  technical 
systems  for  the  LIGO  project  including 
management,  development  plans,  costs  and 
construction. 

Open  Session: 

June  7, 1993  10:00  a.m.-5:00  p.m. 

Presentations  of  the  LIGO  design  concept, 
science  and  technical  systems. 

Reason  for  Qosing:  The  Project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c).  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 


Dated:  May  17. 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-11952  Filed  5-19-93;  8;45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Appointments  to  Performance  Review 
Boards  for  Senior  Executive  Service 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Appointment  to  Performance 

Review  Boards  for  Senior  Executive 

Service. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  NRC 
Performance  Review  Boards. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Performance  Review  Board  (PRB) 
responsible  for  making 
recommendations  to  the  appointing  and 
awarding  authorities  on  perfonnance 
appraisal  ratings  and  performance 
awards  for  Senior  Executives: 
New  Appointees: 
Karen  D.  Cyr.  Associate  General 
Counsel.  Office  of  the  General 
Coimsel. 
John  C.  Hoyle.  Assistant  Secretary, 

Office  of  the  Secretary. 
James  L.  Milhoan.  Regional 
Administrator,  Region  IV. 
In  addition  to  the  above  new 
appointments,  the  following  members 
are  continuing  on  the  PRB: 
Guy  A.  Arlotto.  Deputy  Director, 
Office  of  Nuclear  Material  Safety 
and  Safeguards. 
Jesse  L.  Punches.  Deputy  Controller. 

Office  of  the  Controller. 
Francis  P.  Gillespie.  Director.  Program 
Management.  Policy  Development  & 
Analysis  Staff.  Office  of  Nuclear 
Reactor  Regulation. 
Clemens  J.  Heltemes.  Jr..  Deputy 
Director.  Generic  Issues  & 
Rulemaking.  Office  of  Nuclear 
Regulatory  Research. 
James  Lieberman,  Director,  Office  of 

Enforcement. 
Martin  Malsch.  Deputy  General 
Counsel  for  Licensing  and 
Regulation.  Office  of  General 
Counsel. 
James  G.  Partlow.  Associate  Director 
for  Projects.  Office  of  Nuclear 
Reactor  Regulation. 
Luis  A.  Reyes,  Deputy  Administrator, 
Region  11. 

The  following  individuals  will 
continue  to  serve  as  members  of  the 


NRC  PRB  Panel  that  was  established  to 
review  appraisals  and  make 
recommendations  to  the  appointing  and 
awarding  authorities  for  NRC  PRB 
members: 

William  C.  Parler,  General  Counsel. 

James  H.  Sniezek,  Deputy  Executive        j 
Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations  and 
Research,  Office  of  the  Executive 
Director  for  Operations. 

Hugh  L.  .Thompson,  Jr.,  Deputy 
Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and 
Operations  Support.  Office  of  the 
Executive  Director  for  Operations. 
All  appointments  are  made  pursuant 

to  Section  4314  of  Chapter  43  of  Title 

5  of  the  United  States  Code. 


i 


EFFECTIVE  DATE:  May  13,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Taylor.  Chairman.  Executive 
Resources  Board.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  (301)  504-1700. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  May  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

James  M.  Taylor. 

Chairman,  Executive  Resources  Board. 
IFR  Doc.  93-11990  Filed  5-19-93;  8:45  am] 
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POSTAL  RATE  COMMISSION 

Before  Commissioners:  George  W. 

Haley,  Chairman;  John  W.  Crutcher; 
W.  H.  "Trey"  LeBlanc.  ID;  H. 
Edward  Quick,  Jr.;  Wayne  A. 
Schley. 

In  the  Matter  of:  Lille,  Maine  04749  (Mark 
J.  Gendreau,  et  at..  Petitioners):  Docket  No. 
A93-16. 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 
Under  39  U.S.C  §  404(b)(5) 

Issued  May  14, 1993. 

Docket  Number:  A93-16. 

Name  of  Affected  Post  Office:  Lille. 

Maine  04749. 
Name(s)  of  PetitioneKs):  Mark  J. 

Gendreau  and  others. 
Type  of  Determination:  Closing. 
Date  of  Filing  of  Appeal  Papers:  May  3, 

1993. 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
§  404(b)(2)(C)). 

2.  Effect  on  the  community  (39  U.S.C. 
§  404(b)(2)(A)). 

3.  Economic  savings  (39  U.S.C. 
§404(b)(2)P)). 

Other  legal  issues  may  be  disclosod  by 
the  record  when  it  is  filed;  or, 
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conversely,  the  determinatioD  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  oDe  or  more  of  these  issues. 

In  the  interest  of  axpeditioD,  in  light 
of  the  120-day  decision  schedule  (39 
U.S.C.  S  404(b)(5)).  the  Commission 
reserves  the  ri^  to  request  of  the  Postal 
Service  memoranda  of  law  on  any 
appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  a  copy  shall 
be  served  on  the  petitioners.  In  a  brief 
or  motion  to  dismiss  or  afHrm.  the 
Postal  Service  may  incorporate  by 
reference  any  such  memoranda 
previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
Bled  on  or  before  May  18, 1993. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  is  the  Federal  Register. 

By  the  Commission. 
C3iarlM  L.  O^p, 
Secretary. 

Appendix 

May  3, 1993— Filing  of  Petition 

May  14. 1993— Notice  and  Order  of  Filing  of 

Appeal 
May  28, 1993— Last  day  of  filing  of  petitions 

to  intervene  [see  39  C.F.R.  53001.111(b)] 
June  7. 1993 — Petitioners'  Participant 

Statement  or  initial  Brief  \see  39  C.F.R. 

83001.115(8)  and  (b)l 
June  28, 1993 — Postal  Service  Answering 

Brief  (»ee  39  C.F.R.  5  3001.115(c)l 
July  13. 1993— Petitioners'  Reply  Brief 

should  Petitioners  choose  to  file  one  [see 

39C.F.R.$3001.115(d)] 
July  20, 1993 — ^Deadline  for  motions  by  any 

party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to 

the  written  filings  [see  39  C.F.R. 

§3001.1161 
August  31. 1993 — Expiration  of  120-day 

decisional  schedule  [see  39  U.S.C. 

S404(b)(5)] 

(FR  Doc  93-11962  Filed  5-19-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Releaee  No.  34-32300;  RIe  No.  SR-MSTC- 
90-08] 

Self-Regulatory  Organizatlena; 
Midweet  SecurHiea  Trust  Company; 
Order  Approving  a  Proposed  Rule 
Change  Iwptementing  a  Pilot  Program 
for  Same  Day  Funda  Settlement 
Service 

May  12. 1993. 

On  October  29, 1990,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
nied  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 


proposed  rule  change  (File  No.  SR- 
MSTC-90-08)  under  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")'  to  implement  a  pilot  program 
for  a  Same-Day  Funds  Settlement 
("SDFS")  service.  Notice  of  tfie  proposal 
was  published  in  the  Federal  Kegister 
on  November  30, 1990.'  No  comment 
letters  were  received. 

I.  Description 

A.  SDFS  System 

MSTC's  proposed  rule  chajige 
establishes  a  pilot  program  for  an  SDFS 
service  which  provides  depository  and 
settlement  services  for  certain  securities 
that  settle  in  same-day  funds.'  MSTC 
will  process  SDFS  transactions 
separately  from  transactions  in  its  next- 
day  funds  settlement  ("NDFS")  service.* 
Because  this  is  a  pilot  program,  the 
number  of  participants  in  the  SDFS 
program  is  limited  to  five  and  the 
number  of  transactions  that  may  be 
processed  for  those  participants  is 
limited  to  an  average  of  seventy-five  per 
day  in  aggregate  calculated  on  a 
monthly  basis.'  Future  expansion  is 
dependent,  among  other  things,  upon 
MSTC's  operational  capabilities.* 

Under  tlie  proposed  SDFS  service, 
MSTC  will  provide  a  full  range  of 
depository  services  for  SDFS  securities  ' 
including  such  services  as  acceptance  of 
deposits  for  safekeeping  and  the 
processing  of  deliver  and  withdrawal 
orders,  pledges.  Instituticmal  Delivery 
("ID")  system  trade  confirmation/ 


<  IS  U.S.C.  78  (b)(1)  (1088). 

'  Securitie*  Exchange  Act  Release  No.  2S626 
(Noveml>er  19. 1990).  S5  FR  49726. 

'  "Same-day  funds"  refers  to  payment  in  funds 
that  are  available  on  payment  date  and  generally  are 
transferred  by  electronic  means. 

*  "Next-day  funds"  refers  to  payment  by  means  of 
certified  checics  passing  between  the  clearing 
corporalloD  and  its  members. 

'  For  calculation  purpose*,  a  transaction  is  a 
securities  delivery  made  to  or  from  a  participant's 
MSTC  SDFS  account  whether  free  or  against 
payment  and  whether  between  two  MSTC 
participants  or  between  an  MSTC  participant  and 
a  Depository  Trust  Company  ("DTC)  participant. 
Letter  from  Gerard  ).  Nick.  Vice  President.  Federal 
Reserve  Bank  ("FRB  ")  of  Chicago,  to  Robert  J. 
McGrail.  Executive  Vice  President  and  Chief 
Operating  Officer,  MSTC  (April  6.  1993) 
[hereinafter  "Gerard  J.  Nick  Lanar"). 

*  It  will  be  necessary  for  MSTC  to  file  an 
additional  rule  change  proposal  under  section 
19(b)(2)  of  the  Act  before  expanding  the  pilot 
program. 

'Current  SDPS-eligible  securities  include:  (1) 
Municipal  notes,  (2)  laro-coupon  bends  (CATS, 
TIGR's,  etc.),  (3)  municipal  variable-rate  bonds  with 
short-notice  demand  options  ("VRDOS"),  (4) 
medium-term  tuites,  (5)  negotiable  certificates  of 
deposit,  (6)  collateralized  mortgage  obligations 
("CMOs")  and  other  asset -backed  securities,  (7) 
auction-rate  and  lender-rate  preferred  stock  and 
notes,  (6)  Government  trust  certificates.  (9) 
Government  agency  securities  not  eligible  for  the 
Federal  Reserve  System's  book -entry  system,  and 
(10)  commercial  papei. 


affirmations,  nnd  underwriting 
distributions.  Particupants  will  provide 
SDFS  instructions  directly  to  MSTC  via 
telecopier  transmissions.  MSTC  will 
transmit  SDFS  transactions  to  DTC 
where  MSTC  will  noaintain  an  omnibus 
account.  MSTC  will  act  as  an 
intermediary  between  its  own 
participants  and  DTC's  SDFS  program, 
and  MSTC  solely  will  be  accountable  to 
DTC  for  the  omnibus  account.  MSTC 
will  have  the  same  obligations  and 
limitations,  such  as  a  DTC  SDFS  fund 
deposit  requirement,  net  debit  cap 
limitation,  etc.,  that  all  other  DTC  SDFS 
service  participants  have.  MSTC  will 
submit  SDF^  data  to  DTA  through 
DTC's  Participant  Terminal  System.  Net 
money  settlement  will  occur  directly 
between  MSTC  and  its  participants,* 
and  MSTC  will  settle  with  DTC  on  a  net 
basis  through  the  Federal  Reserve 
System's  Fedwire.® 

The  fundamental  risk  in  the  SDFS 
system  is  that  of  a  failure  of  an  SDFS 
participant  to  settle  with  MSTC.  As 
described  below,  MSTC  has  built  risk 
management  controls  into  the  SDFS 
system  to  keep  the  failure  to  settle  risk 
within  manageable  limits.  The  controls 
include:  (1)  collateralization,  (2)  SDFS 
fund,  (3)  net  debit  caps,  (4)  receiver- 
authorized  deliveries,'"  (5)  net  and  net- 
net  settlement,  and  (6)  resales  and  credit 
reductions. '^ 

Under  the  proposed  rule  change, 
MSTC  will  require  each  participant  to 
maintain  sufficient  collateral  on  all 
SDFS  transactions  to  cover  the 
participant's  projected  settlement 
obligations.'*  On  each  transaction, 
MSTC  will  "haircut"  (i.e.,  discount  the 
value)  SDFS  securities  received  into  a 


"  At  a  later  stage  in  the  pilot.  MSTC  may  require 
participants  to  settle  with  a  SDFS  bank  participant 
("settling  bank")  and  have  the  settling  bank  settle 
payment  obligations  on  the  participants'  behalf 
with  MSTC.  The  settling  bank  will  be  required  to 
have  on-line  access  to  l^TC  and  Fedwire. 

"  MSTC's  SDFS  participants  settle  on  a  oat  basis 
with  MSTC.  and  correspondingly.  MSTC  settles  on 
a  net-net  basis  with  DTC.  Telephone  conversation 
between  Larry  A.  Mallinger.  Compliance  Officer, 
MSTC,  and  Peter  R.  Geraghty,  Attorney.  Division  of 
Market  Regulation,  Commission  (February  24. 
1993) 

'"SDFS  securities  will  not  be  credited  to  a 
receiving  participant's  account  until  the  receiving 
participant  confirms  and  approves  the  delivery. 
This  control  correspondingly  will  prevent  the 
receiving  participant's  account  from  being  charged 
(i.e..  debited)  for  erroneous  SDFS  securities 
deliveries.  Telephone  conversation  between  Larry 
A.  Malinger  and  Peter  R.  Geraghty.  cuprti  note  9. 

' '  MSTC  will  resell  seoirities  delivered  to  a 
defaulting  participant  or  reduce  oa  a  pro  rata  basis 
the  credits  of  participants  delivering  to  a  defaulUng 
participant. 

"  Deliveries  to  a  participant  are  generally  self- 
collaleralizing  because  under  SDFS  rules  clearing 
free  additions  of  SDFS  securities  which  ere  the 
subiect  of  deliveries  versus  payment  from  another 
participant  can  be  pledged  as  collateral. 
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participant's  account  to  help  protect 
against  expected  market  movements.  A 
receiving  participant  must  have 
sufficient  collateral  to  cover  the 
difference  between  the  value  paid  for 
the  SDFS  securities  and  their 
discounted  value.  Before  MSTC  will 
process  a  participant's  instructions  and 
submit  them  lo  DTC.  MSTC  will  verify 
that:  (1)  the  participant  will  have 
sufficient  collateral  in  its  account  after 
the  transaction  is  accepted  to  cover  any 
projected  net  settlement;  (2)  the 
participant  on  the  other  side  of  the 
transaction  ("contra-partidpant")  will 
have  sufficient  collateral  in  its  account 
immediately  after  the  transaction  to 
cover  any  projected  debit  balance;  and 
(3)  both  the  participant  and  the  contra- 
participant  will  not  have  a  resulting  net 
debit  settlement  amount  that  exceeds 
their  respective  net  debit  caps,  as 
described  below. '^  MSTC  will  track 
continuously  on  a  real  time,  on-line 
basis  the  value  of  each  participant's 
collateral  to  ensure  that  it  is  equal  to  or 
greater  than  the  participant's  current  net 
settlement  debit.  If  a  participant  does 
not  have  sufficient  collateral  to  cover 
the  resulting  net  settlement  debit  from 
a  proposed  transaction,  it  may  pledge 
more  collateral  to  enable  MSTC  to  act 
on  the  transaction  instructions. 
However,  MSTC  reserves  the  right  to 
limit  transactions,  in  its  sole  discretion, 
if  it  determines  that  it  does  not  have  the 
operational  capability  to  process  such 
transactions  or  that  the  transactions 
might  result  in  financial  loss  to 
participants  generally  or  to  MSTC. 

Acceptable  forms  of  collateral 
include:  (1)  the  participtant's  mandatory 
d^osits  of  cash  and  U.S.  government 
securities  to  the  MSTC  SDFS  fund;  (2) 
the  participant's  voluntary  deposits  '*  to 
the  MSTC  SDFS  hind:  (3)  U.S. 


"MSTC  Brsl  will  varify  thai  a  partlclpanl's 
traataction  will  not  cause  the  participant  to  exceed 
its  net  deoit  cap  at  MSTC  and  theo  will  verify  that 
the  transaction  will  not  cause  NfSTC  to  exceed  its 
net  debit  cap  at  DTC.  An  MSTC's  participants  net 
debit  cap  is  the  lesser  of  fifteen  times  the 
participant's  SDFS  Participant  Fund  deposit  or  an 
amount  determined  by  MSTC  from  lime  lo  time 
MSTC's  net  debit  cap  is  forty  times  its  SDFS 
Participants  Fund  deposit  at  DTC. 

'•Participant's  deposits  to  the  Participants  Fund 
in  excess  of  the  minimum  cash  contributions  may 
betither 

(DcMsh; 

(2)  unmatured  negotiable  debt  securities  which 
are  direct  obligations  guaranteed  as  lo  principal  and 
Inteiest  by  the  United  States  Covemmenl  and 
which  mature  one  year  or  less  from  the  dale  of 
issue;  or 

(3)  inevocabie  letters  of  credit  issued  by  an 
approved  bank  or  trust  company  which  contain  the 
unqoaJified  commitment  of  the  issuer  to  pay  a 
speciHed  sum  of  money  to  MSTC  immediately  upon 
demand  at  any  time  prior  lo  expiration  of  the  letter 
of  credit. 

MSTC  Rules  Art.  VI,  Rule  2,  Sec.  1(a). 


government  securities  In  the 
participant's  SDFS  account  at  the 
beginning  of  the  processing  day  which 
are  classified  as  collateral  by  the 
participant;  (4)  net  additions  of  U.S. 
government  securities  to  the 
participant's  SDFS  account  during  the 
processing  day  which  are  the  subject  of 
dehvery  versus  payment  transactions 
from  other  participants  and  which  are 
reflected  as  incomplete  transactions; " 
(5)  net  additions  to  the  participant's 
account  during  the  processing  day  from 
unvalued  transactions  '•  in  SDFS 
securities  which  are  not  classified  as 
customer  U.S.  government  securities  by 
the  participant;  and  (6)  net  additions  of 
customer  U.S.  government  securities 
which  are  classified  as  collateral  by  tht 
participant  during  the  processing  day. 

MStC  will  add  a  new  component,  the 
SDFS  fund,  to  its  participants  fund  to 

Protect  against  risks  associated  with 
andling  SDFS  securities  and  related 
transactions.  Each  participant  in  the 
SDFS  service  must  make  required 
deposits,  consisting  of  cash  and 
securities."  into  the  SDFS  fund.  The 
minimum  SDFS  fund  deposit  is  $20,000 
in  cash.'"  MSTC  will  calculate  required 
deposits  monthly  based  upon  a  formula 
of  5%  of  each  participant's  average  daily 
gross  SDFS  debits  and  credits  during  the 
prior  month.  Qualifying  brokers'  brokers 
required  deposits  will  be  based  on  2% 
of  average  daily  gross  SDFS  debits  for 
the  prior  month.  Subject  to  any 
restrictions  MSTC  may  Impose,  a 
participant  may  also  make  voluntary 
deposits  into  the  SDFS  fund  to  increase 
its  collateral. 

MSTC  will  impose  a  net  debit  cap  on 
each  SDFS  participant.  Each  SDFS 
participant  will  be  limited  throughout 
the  processing  day  to  a  net  debit  that  is 
no  higher  than  the  lesser  of:  (1)  fifteen 
times  the  participant's  actual  deposits  to 


'^  An  "incomplete  transaction"  is  a  delivery  of 
securities  by  one  participant  lo  another  participant 
which:  (1)  has  been  efTecled  by  delivery  of  the 
securities  to  MSTC;  (2)  has  not  yet  been  redelivered 
to  the  receiver  or  transferred,  withdrawn,  or 
pledged  pursuant  lo  the  receiver's  instructions,  and 
(3)  has  increased  positions  in  the  account  of  MSTC 
but  not  in  the  account  of  the  receiver.  MSTC  Rules 
Art.  I.  Rule  1. 

'^"Unvalued  traiuactions"  are  transactions  that 
are  not  subject  to  delivery  versus  payment  {i.e .  free 
deliveries).  Telephone  conversation  between  Larry 
A.  Mallinger.  Compliance  Officer,  MSTC.  and  Peter 
R.  Geraghty.  Attorney,  Divisioo  of  Market 
Regulation.  Commission  (March  19.  199;i). 

^'The  securities  deposited  must  be  s«<urities 
which  are  direct  obligations  guaranteed  as  lo 
principal  and  interecl  by  the  United  Stales 
Government  and  which  mature  orte  year  or  less 
from  the  date  of  issue.  MSTC  Rules  Art.  Vl.  Rule 
2.  Section  Ka). 

''Required  deposits  in  excess  of  the  minimum 
duposit  may  be  made  in  cash  or  securities  of  the 
same  type  thai  qualify  (or  deposit  in  the  NDFS 
system  fund  (e.g.,  U.S.  government  securities). 


the  SDFS  Participant  Fund;**  (2)  a 
percentage,  currently  set  at  75%.  of 
MSTC's  $3  million  line  of  credit;  (3)  an 
amount,  if  any,  determined  by  the 
settling  bank  of  the  participant's  or  (4) 
any  other  amount  as  determined  by 
MSTC.  When  a  participant  exceeds  it> 
net  debit  cap,  further  transactions  in 
that  participant's  account  are 
prohibited.  A  participant  may  make  a 
settlement  progress  payment  ("SPP")  **> 
to  reduce  the  amount  of  its  net  debit  to 
allow  additional  transactions  to  be 
processed.  Money  settlement  will  occur 
daily  through  Fedwire  transfers  to  and 
from  MSTC's  account  at  the  FRB  of 
Chicago. 

Dunng  the  processing  day  via 
telecopier  transmission,  MSTC  will 
provide  each  participant  with  a  report  of 
its  net  credit  or  debit  positions.  At  the 
end  of  the  processing  day.  MSTC  will 
provide  each  participant  with  a  net 
settlement  amount,  which  is  the  net  of 
the  end-of-the-day  debits  and  credits  in 
the  participant's  account.  If  at  the  end 
of  the  processing  day  the  participant  has 
a  net  settlement  debit,  it  must  pay  that 
amount  no  later  than  3  p.m.  c.s.t.  by 
Fedwire  transfer  lo  MSTC's  account  at 
the  FRB  of  Chicago.  MSTC  will  pay  each 
participant  with  a  net  settlement  credit 
through  similar  means  [i.e..  Fedwire)  at 
approximately  4  p.m.  c.s.t. 

The  proposed  rule  change  provides 
specific  steps  MSTC  woulti  take  if  an 
SDFS  participant  fails  lo  pay  a  net  debit 
balance.  First,  MSTC  would  use  the 
defaulting  participant's  mandatory  and 
voluntary  cash  contributions  to  the 
SDFS  fiind."  Second.  MSTC  would 
pledge  to  lenders  the  defauhing 
participant's  securities  deposits  to  the 
SDFS  fund  for  a  loan  to  apply  to  the 
default.  Third.  MSTC  would  pledge  to 
lenders  other  collateral  of  the  defaulting 
participant  including  securities 


'"(iiven  IIm  more  conservative  net  debit  cap  of 
fifteen  times  SDF'S  Participant  Fund  contribution  at 
MSTC  as  opposed  lo  forty  times  SDFS  Participant 
Fund  contribution  al  DTC.  MSTC  may  retain  a 
portion  of  SDFS  Participant  Fund  contributions  at 
MSTC.  MSTt;  can  use  such  retained  contributions 
on  a  same  day  basis  for  liquidity  purposes  in  the 
event  of  a  participant's  default  SDFS  Participant 
Fund  contribulions  al  DTC  would  not  be  similarly 
available.  MSTC  has  established  a  Una  of  credit  lo 
assure  access  lo  needed  liquidity  on  a  saote  day 
basis  This  line  of  credit  is  designed  lo  load  cash 
at  100%  of  pledged  securities  value  thereby 
lessening  Ibe  need  for  access  to  SDFS  Participant 
Fund  contribulions  on  a  same  day  basis.  Leiiar  froa 
Lou  Klobuchar,  )r..  Senior  Vice  i^reeident  Plaoning 
ft  Development,  MSTC.  to  Jeff  Stehm,  Assistant 
Director,  Division  of  Paymeot  and  System  Risk. 
Board  of  Governors  of  the  Federal  Reoerve  System 
(February  24.  1993). 

»"  A  perticipant  will  wire  the  SPP  directly  lo 
DTC's  MSTC  SDFS  account  al  the  Federal  Reserve 
Bank  uf  New  York. 

"  For  a  discussion  of  funds  available  as  a  reeult 
of  the  different  net  debit  cap  requirements  of  the 
MS7X:  and  DTC  SDFS  sysleois,  refer  lo  note  19 
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classified  as  net  additions.^'  MSTC  may 
change  the  proceeding  sequence  in  its 
sole  discretion. 

If  the  foregoing  procedures  are 
insufficient  to  cover  the  default,  MSTC 
would  be  authorized  to  take  the 
following  emergency  steps.  To  the 
extent  possible,  MSTC  would  reduce  on 
a  pro  rata  basis  net  credits  of 
participants  who  delivered  SDFS 
securities  to  the  defaulting  participant 
on  the  day  of  default.*'  Those 
reductions  would  be  limited  to  the 
amount  of  the  net  credit  balance  of  each 
participant  resulting  from  transactions 
with  the  defaulting  participant.  As  an 
alternative,  MSTC  also  may  resell  to 
dehvering  participants  SDFS  securities 
that  those  participants  sold  to  the 
defaulting  participant  on  the  day  of 
default.  Finally,  if  the  preceding  step 
did  not  cover  the  default  or  if  MSTC 
cannot  reduce  credits  or  resell  securities 
to  any  participants  that  delivered  SDFS 
securities  to  the  defaulting  participant, 
MSTC  would  be  authorized  to  make  on 
an  emergency  basis  (1)  net  credit 
reductions  on  a  pro  rata  basis  for  all 
SDFS  participants  with  net  credit 
balances  including  those  participants 
that  did  not  make  deliveries  to  the 
defaulting  participant  or  (2)  pledge  or 
resell  any  or  all  net  additions  of  such 
defaulting  participant  even  though 
initially  converted  to  effective 
transactions.**  Any  loans  obtained  from 
the  use  of  the  participant's  securities 
will  be  secured  by  the  pledge  of  the 
incoming  securities  of  the  defaulting 
participant  where  payment  has  not  been 
received  for  such  defaulting 
participant.*' 

If  the  defaulting  participant  is  solvent 
and  pays  its  debit  tialance  in  same-day 
funds  by  9  a.m.  c.s.t.  on  the  day  after  the 
default,  MSTC  generally  would  reverse 
the  procedures  followed  on  the  day  of 
default.  MSTC  would  repay  lenders  and 
restore  pledged  securities.  MSTC  also 
would  repay  with  interest  any 
participants  whose  net  credits  had  been 
reduced.  MSTC  would  collect 


""NM  additioiu"  include  transactions  added  to 
■  participant's  account  during  the  business  day. 

"  MSTC's  ability  to  reduce  the  net  credits  of  a 
delivering  participant  is  limited  because  MSTC 
only  can  reduce  the  net  credits  of  the  Bve  MSTC 
participants  participating  In  the  SDFS  service.  If  a 
deliverer  Is  a  DTC  participant  and  not  one  of  the 
five  MSTC  participants.  MSTC  will  have  to  fulfill 
its  payment  obligation  to  the  deliverer  through 
DTC. 

'*  "Effective  transactions"  are  transactions  that 
have  already  been  processed  in  the  SDFS  system 
(I'.e .  transactions  thai  did  not  cause  the  participant 
to  exceed  its  collataralization  or  net  debit  cap). 
Telephone  conversation  bet%veen  Larry  A.  Mallinger 
and  Peter  R.  Ceraghty,  tupra  note  16. 

"  For  a  discussion  of  funds  available  as  a  result 
of  the  different  net  debit  cap  requirements  of  the 
MSTC  and  DTC  SDFS  systems,  refer  to  note  19. 


appropriate  interest  charges  from  the 
defaulting  participant  and  is  authorized 
to  assess  failure-to-settle  fees  against  the 
defaulting  participant. 

If  the  defaulting  participant  does  not 
cure  the  default,  the  proposed  rule 
change  is  designed  to  initially  allocate 
any  loss  to  participants  that  made 
deliveries  to  the  defaulting  participant, 
particularly  in  the  case  where  deliveries 
are  made  by  nondefaulting  MSTC 
participants.  However,  MSTC,  in  its 
discretion,  may  allocate  losses  to  all 
SDFS  participants  including  those  that 
did  not  initiate  deliveries  to  the 
defaulting  participant.  If  it  is  necessary 
for  MSTC  to  assess  on  an  emergency 
basis  all  SDFS  participants  with  net 
credit  balances  on  the  day  of  default, 
MSTC  would  repay  those  participants 
that  did  not  make  deliveries  versus 
payment  to  the  defaulting  participant 
and  assess  on  a  pro  rata  basis  those 
participants  that  had  made  deliveries  to 
the  defaulting  participant.  As  a  last 
resort,  MSTC  would  assess  on  a  pro  rate 
basis  all  SDFS  participants.*" 

The  proposed  rule  change  also 
provides  that  MSTC  may  elect  to  make 
good  a  loss  from:  (1)  the  mandatory 
SDFS  fund  deposits*'  and,  if  necessary, 
voluntary  SDFS  contributions  **  of 
nondefaulting  participants,  (2)  MSTC's 
contingency  reserve  fund,  or  (3)  MSTC's 
existing  undivided  profits  and  retained 
earnings. 

If  the  defaulting  participant  also  is  a 
settling  bank,  MSTC  would  first  follow 
the  procedures  outlined  above.  In 
addition,  MSTC  would  be  authorized  to 
recover  an  interest  loss  on  a  pro  rata 
basis  from  participants  represented  by 
the  defaulting  settling  bank  and  who 
had  net  credit  balances  on  the  day  of  the 
default.  Participants  with  net  debit 
balances  represented  by  the  settling 
bank  would  remain  obligated  only  to  the 
extent  of  the  settling  bank's  net-net 
debit. 

B.  Commercial  Paper  Program 

The  proposed  rule  change  also  will 
implement  procedures  for  processing 
commercial  paper  ("CP")  through  the 


'•The  Board  of  Governors  of  the  Federal  Reserve 
System  has  reviewed  the  MSTC  proposal  and  does 
not  raise  any  obiactioos  thereto  based  on  MSTC's 
agreement  to  certain  undertakings  including 
clarifying  its  failure  to  settle  and  loss  allocation 
process  within  the  SDFS  system.  Gerard  J.  Nick 
Utter. 

"The  term  "deposit"  means  the  mandatory 
minimum  amount  of  cash  and  securities  the 
participant  must  maintain  in  the  SDFS  fund. 
Telephone  conversation  between  Larry  A.  Mallinger 
and  Peter  R.  Geraghty,  supra  note  16. 

'"The  term  "contribution"  means  any  amount  of 
cash  and  securities  the  participant  maintains  in  the 
SDFS  fund  above  its  minimum  requirement. 
Telephone  conversation  between  Larry  A.  Mallinger 
and  Peter  R.  Geraghty,  supra  note  16. 


SDFS  pilot  program.  Under  the 
proposed  rule  change  SDFS-eligible  CP 
issues  will  be  issued  electronically  by 
the  issuer's  issuing  agent  bank  and  will 
be  distributed  through  DTC  in  book- 
entry-only  ("BEO")  form.  The  master  CP 
certificate  will  be  held  through  DTC  by 
the  issuer's  paying  agent  who  will  act  as 
the  custodian  for  MSTC  participants. 

Because  SDFS-efigible  CP  is  BEO  and 
its  issuances  are  initiated  electronically, 
MSTC's  usual  participant  operating 
procedures  for  deposits,  withdrawals, 
and  underwriting  distributions  do  not 
apply  to  CP.  Because  CP  settles  on  the 
same  day  it  is  issued,  traded,  or  used  in 
a  financing  transaction  (typically,  a 
repurchase  agreement),  user  operating 
procedures  for  ID  system  confirmations 
of  CP  trades  will  apply  for 
recordkeeping  purposes,  but  ID 
procedures  for  affirmations  and 
settlement  will  not  apply  to  CP. 

As  is  the  case  in  the  general  SDFS 
program,  MSTC  will  offer  the  CP 
program  to  a  limited  number  of 
depository  participants  on  a  pilot  basis 
and  transactions  in  the  CP  program  are 
limited  to  MSTC's  operational 
capabilities.*^  Collateralization  requires 
a  participant  to  have  in  its  account,  at 
all  times  during  the  processing  day, 
collateral  at  least  equal  in  value  to  the 
participant's  net  settlement  debit. ^  The 
majority  of  CP  transactions  use  as 
collateral  the  securities  delivered 
against  payment  by  other  participants 
that  created  the  net  settlement  debit. 
Additional  protection  is  provided  by 
general  SDPS  failure-to-settle 
procedures  under  which  MSTC  may, 
among  other  things,  return  to  delivering 
participants  securities  not  paid  for  by 
the  defaulting  receiving  participant. 

The  collateralization  control  assumes 
that  the  market  values  of  collateral 
securities  will  not  suddenly  and 
drastically  decline.  The  failure-to-settle 
procedures  assume  that  securities 
returned  to  delivering  participants  will 
not  have  market  values  so  far  below 
their  settlement  values  that  the 
deliverers  in  turn  fail  to  settle  with 
MSTC.  These  assumptions  are  not  valid 
when  a  failure  to  settle  is  caused  by  a 
CP  issuer's  bankruptcy.  On  a  day  of 
heavy  issuance,  maturity  activity,  or 
sales  from  the  dealer's  inventory  in  the 
issuer's  CP,  bankruptcy  would  cause  the 
issuer's  CP  collateralizing  SDFS  net 
settlement  debits  to  instantly  become 


'"The  CP  Program  is  a  component  of  the  SDFS 
system.  Therefore,  the  five  participants  in  the  pilot 
CP  program  are  the  same  Tive  participants  in  the 
pilot  SDFS  system,  and  the  limit  of  seventy-five 
SDFS  transactions  includes  CP  transactions. 

^"This  collateralization  requirement  is  no 
different  from  the  collateralization  requirement  for 
other  SDFS  transactions. 
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worthless -end  could  cause  one  or  more 

participants  to  fail  to  settle  with  MSTC. 
These  are  unique  risks  of  a  CP  program 
to  MSTC. 

MSTC  seeks  to  insulate  itself  against 
these  risks  in  order  to  avoid  losses  to 
itself,  its  participants  in  the  CP  program, 
and  other  participants  that  do  not  use 
the  CP  program  by:  (1)  making  only 
highly-raised"  SDFS-eligible,  (2) 
admitting  only  well-capitalized  CP 
dealers,  issuing  agents,  and  paying 
agents  to  the  SDFS  system  and/ or 
requiring  quarantees  from  their 
capitalized,  corporate  parents,'*  (3) 
allocating  a  representative  portion  of  the 
SDFS  fund  to  establish  a  CP  component 
of  the  SDFS  fund,  (4)  devaluing  to  zero 
all  of  an  issuer's  CP  in  MSTC's  system 
promptly  after  learning  of  the  potential 
or  actual  downgrading  of  that  issuer's 
CP  below  the  rating  for  MSTC 
eligibility,  the  refusal  of  the  issuer's 
paying  agent  to  pay  matiirity  proceeds, 
or  the  issuer's  bankruptcy,  (5) 
prohibiting  "free"  transactions  in  CP 
received  versus  payment  until 
settlement  is  completed,''  (6)  on  the  day 
of  an  issuer's  defauh,  providing  for 
borrowing  from  participants  that 
initiated  deUveries  of  a  defaulting 
issuer's  CP  to  a  participant  who  fails  to 
settle  with  MSTC  on  the  day  of  the 
issuer's  default,  and  providing,  in  an 
emergency  situation,  for  borrowing  from 
all  other  SDFS  participants  even  though 
they  did  not  initiate  deliveries  of  that 
issuer's  CP  to  the  failing  participant, 
and  (7)  applying  a  2%  haircut  to  the 
market  value  of  CP  when  calculating  its 
value  as  collateral. 

C.  NDFS  System 

The  primary  purpose  of  the  proposed 
revisions  to  MSTC's  rules  is  to  provide 
for  the  SDFS  system  and  CP  program. 
Additionally,  certain  revisions  are 
intended  to  clarify  the  following  MSTC 
procedures  relating  to  a  participant's 
failure  to  settle  in  MSTC's  NDFS 
system.  These  revisions  include:  (1) 
MSTC's  abiUty  to  accept  as  a  pledge  to 
the  participants  fund  securities 
delivered  to  a  receiving  participant  for 


'*  Under  th«  pilot  program,  all  CP  will  be  held  at 
DTC  Therefore,  MSTCs  eligibility  criteria  for  CP 
will  be  the  same  ai  DTC'j.  For  a  detailed 
explanation  of  the  eligibility  criteria,  refer  to 
Securities  Exchange  Act  Releaae  No.  30986  (]uly  31 , 
1992).  57  FR  3Sase  (mder  permanently  approving 
DTC*s  CP  program). 

»CP  dealers  and  agent*  will  not  be  direct 
participants  of  MSTC  during  the  pilot  stage  of 
MSTCs  CP  program. 

"  The  best  way  to  understand  free  transactions  is 
through  en  example.  A  sells  CP  to  buyer  B  Before 
B  settles  with  A.  B  sells  to  C  (usually  on  an  intntday 
basis).  MSTC  will  prevent  this  practice  by  requiring 
a  participant  such  as  B  to  settle  with  A  before 
selling  to  C  Telephone  conversation  between  Larry 
MaUinger  and  Peter  R.  Geraghty,  supra  note  9 


which  the  receiving  participant  is 
unable  to  pay;  (2)  MSTC's  ability  to 
return  securities  to  the  delivering 
participant  although  MSTC  does  not 
cease  to  act  for  the  receiving  participant 
(i.e.,  does  not  terminate  the  MSTC/ 
participtant  relationship);  and  (3) 
MSTC's  abihty.  where  necessary,  to 
return  to  a  deuvering  participant  less 
than  the  entire  amount  of  securities  for 
which  the  receiving  participant  did  not 
pay  and  to  credit  the  delivering 
participant's  settlement  account  only  for 
the  securities  returned. 

II.  Discussion 

A.  Background 

Section  17A(a)(l)  of  the  Act  sets  forth 
Congress'  findings  that  inefficient 
procedures  for  clearance  and  settlement 
of  securities  transactions  impose 
unnecessary  cost  on  investors  and 
persons  fadJitating  transactions  by  and 
acting  on  behalf  of  investors  and  that 
prompt  and  accurate  clearance  and 
settlement  is  necessary  for  the 
protection  of  such  investors  and  persons 
facilitating  transactions  by  and  on  their 
behalf.'*  SecUon  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible." 

1.  SDFS  System 

The  MSTC  system  is  modeled  after 
DTC's  current  SDFS  system  which  the 
Commission  approved  in  1987.'^  MSTC 
will  operate  the  SDFS  system  through 
an  omnibus  account  maintained  at  DTC. 
Consequently,  MSTC  will  have  the  same 
obligations  and  limitations,  such  as  a 
DTC  SDFS  fund  deposit  requirement 
and  net  debit  cap  Umitation.  that  all 
other  DTC  SDFS  service  participants 
have.  MSTC's  proposal  is  designed  to 
centralized  and  automate  settlements  of 
transactions  in  SDFS  securities  through 
book-entry  settlement  procedures. 

The  Commission  believes  the 
safeguards  proposed  in  the  SDFS  system 
{eg,  collateralization,  net  debit  caps, 
SDFS  fund,  receiver-authorized 
deliveries,  net  and  net-net  settlement, 
and  resales  and  credit  reductions)  will 
help  protect  participants  and  MSTC  in 
the  event  a  participant  should  fail  to 
meet  its  settlement  obligation  to  MSTC 
.  The  safeguards  will  operate 


independently  but  will  function  as  an 
interdependent  set  of  controls  that  will 
help  ensure  the  safety  of  the  proposed 
SDFS  system. 

Before  a  participant's  instructions  are 
processed,  MSTC  will  review  the 
participant's  collatereUzation  and  net 
debit  caps.  Specifically,  MSTC  will 
check  that  the  participant  and 
contrap>articipant  will  have  sufficient 
collateral  in  their  respective  accounts 
after  the  transaction  is  processed  to 
cover  any  projected  net  settlement  debit 
and  that  the  participants  do  not  exceed 
their  net  debit  caps.  If  there  is 
insufficient  collateralization  or  if  either 
participant's  net  debit  cap  will  be 
exceeded,  the  transacticRi  will  not  be 
processed.  However,  the  deficient 
participant  may  pledge  additional 
collateral  to  collateralize  sufficiently  the 
transaction  or  may  wire  funds  to  reduce 
its  outstanding  debit  balance  so  that  the 
proposed  transaction  will  not  exceed  its 
net  debit  cap."  MSTC  will  also  track 
continuously  on  a  real  time,  on-line 
basis  with  DTC  the  value  of  the 
collateral  pledge.  The  Commission 
believes  this  will  help  ensure  that 
MSTC  will  have  the  most  current 
information  regarding  the  value  of  a 
participant's  collateral  when  deciding 
whether  to  accept  or  reject  a 
participant's  instructions.  The 
Com;nission  additionally  believes  the 
proposed  net  debit  cap  will  help  ensure 
that  SDFS  transactions  do  not  place 
participants  in  a  position  that  could 
result  in  a  failure  to  settle. 

As  j)reviously  described  the  SDFS 
systt-m  and  the  NDFS  system  will  be 
processed  separately,  and  MSTC  will 
create  a  separate  SDFS  fund.  The 
CcniTiission  believes  that  estabhshinga 
separate  SDFS  fund  is  a  prudent 
measure  that  %vill  help  ensure  that  any 
loss'^s  resulting  from  SDFS  system  are 
UmitMd  primarily  to  SDFS 
participants.'* 

2.  Loss  Recovery  Measures 

The  Commission  believes  the 
measures  MSTC  will  employ  in  the 
event  that  a  participant  fails  to  settle 
will  help  reduce  the  losses  to  MSTC  and 
part i(i pants  delivering  to  the  defaulting 


'M5U.S.a78<j-J(aXl). 

"  15  U.S.C78q-l (b)(3)(F). 

"  Securities  Exchange  Act  Release  No.  26051 
(August  31,  1988),  53  FR  34853  (order  permanenlJy 
approving DTCs  SDFS  system). 


''Transactions  that  would  exceed  the 
parliuipant's  collateralization  or  net  debit  cap  are 
recycind.  The  recycled  transactions  will  be 
proro.sstxl  automatically  when  sufficient  collateral 
is  pledge  or  hinds  are  wired  to  decrease  the 
partii  ir.anl's  net  debit.  However,  M.STC,  In  its  sole 
disc:re'ion.  may  limit  or  reject  any  transaction  if 
MSTi:  believes  that  it  does  not  have  the  capabiUty 
to  process  the  transaction  or  that  the  transaction 
mi(cht  result  In  financial  Iom  Io  MSTC  or  it* 
participant*. 

'**  At  the  election  of  MSTC.  losses  may  also  be 
satisfied  out  of  MSTCs  contingency  reserve  fund  ot 
existing  undivided  profits  and  retained  earnings. 
MSTC  Rules  Article  VI,  Rule  2,  Section  4. 
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participant.  As  set  forth  above,  before 
assessing  any  other  participants.  MSTC 
will  attempt  to  satisfy  losses  from  the 
defaulting  participant's  assets.  MSTC 
will  apply  the  defaulting  participant's 
cash  contributions  to  the  SDFS  fund 
and/or  will  pledge  the  defaulting 
participant's  securities  deposited  to  the 
SDFS  fund  or  other  deposited  collateral 
to  lenders  to  secure  loans  to  be  applied 
to  the  default.  If  these  measures  are 
insufficient,  MSTC.  if  possible,  will 
reduce  on  a  pro  rata  basis  the  credits  of 
participants  deUvering  to  the  defaulting 
participant  or  resell  securities  delivered 
to  the  defaulting  participant.^'  Only  if 
the  preceding  measures  are  insufficient 
would  MSTC  allocate  the  loss  to 
nondehvering  SDFS  participants  with 
net  credit  positions.  At  its  discretion. 
MSTC  also  may  charge  the  mandatory 
SDFS  and  voluntary  SDFS  contributions 
to  SDFS  fund  of  nondefaulting 
participants.  MSTC's  clearing  member 
contingency  reserve  funds,  or  MSTC's 
existing  imdivided  profits  and  retained 
earnings.  As  a  result  of  MSTC's  net 
debit  cap  being  more  conservative  than 
DTC's  net  debit  cap.  MSTC  will  have 
SDFS  fund  contributions  available  on  a 
same  day  basis  for  liquidity  purposes.*" 
MSTC's  plan  and  procedures  for  loss 
recovery  further  enhance  MSTC's  ability 
to  meet  its  statutory  obligation  under 
section  17A(b)(3)(A)«'  of  the  Act  to 
safeguard  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible.*' 

3.  Commercial  Paper  Program 

As  an  additional  component  of  the 
SDFS  system.  MSTC  will  offer  a  CP 
program.  MSTC's  safeguards  with 
respect  to  its  CP  program  are  modeled 
after  and  take  advantage  of  the 
safeguards  built  into  the  DTC  SDFS 
service  and  CP  program. 

Because  the  CP  program  is  a 
component  of  the  larger  SDFS  system, 
the  same  safety  measures  and 
requirements  that  are  placed  on  SDFS 
transactions  are  placed  on  CP 
transactions  (e.g.,  collateralization. 
SDFS  fund,  net  debit  caps,  receiver- 
authorized  deliveries,  net  and  net-net 
settlement,  and  resales  and  credit 
reductions).  However,  as  set  forth  above, 
there  are  risks  xmique  to  the  CP  market 


»•  For  t  discuMion  of  MSTC*  ability  to  reduce 
credits,  refer  to  note  23. 

*°For  I  diicuMion  of  funds  available  as  a  result 
of  the  different  net  debit  cap  requirements  of  the 
MSTC  and  DTC  SDFS  systenu.  refer  to  note  19. 

«'  15  U.S.C  78q-l(bK3)(A) 

"  In  response  to  questions  posed  by  the  Federal 
Reserve  Board  about  MSTC's  SDFS  proposal  (File 
f4o.  SR-MSTC-90-Oe),  MSTC  has  clarified  certain 
aspects  of  their  loss  recovery  procedures.  See  Le«er 
from  Lou  Klobuchar,  )r.  to  Mf  Stehm  (February  24. 
1993)  Supra  note  19. 


and  CP  program  that  require  additional 
controls.  The  Commission  believes  that 
the  risk  reduction  measures  that  MSTC 
has  built  into  the  CP  program  to  address 
the  risks  unique  to  CP  adequately 
addresses  such  risks.  For  example,  by 
making  only  highly-rated  CP  eligible  for 
the  program,  MSTC  reduces  the 
potential  risk  of  loss  caused  by  an 
issuer's  insolvency.*^  Creation  of  a 
separate  CP  component  of  the  SDFS 
fund  should  help  limit  the  CP  risks  to 
the  participants  in  the  CP  program. 
Devaluing  to  zero  an  issuer's  CP  if,  for 
example,  the  CP  rating  falls  below  the 
CP  program's  eligibility  standards 
should  better  enable  MSTC  and  CP 
participants  to  accurately  assess  the 
potential  losses  involved  and  to  take  the 
measures  necessary  to  address  the 
situation. 

The  Commission  is  approving  MSTC's 
SDFS  program  on  a  pilot  basis.  The 
number  of  participants  in  the  SDFS 
program  is  limited  to  five  and  the 
number  of  transactions  that  can  be 
processed  for  those  participants  is 
hmited  to  an  average  of  seventy-five  per 
day  in  aggregate  calculated  on  a 
monthly  basis.  Before  expanding  the 
program  beyond  the  pilot  stage,  MSTC 
will  be  required  to  file  with  the 
Commission  an  additional  rule  change 
proposal  under  section  19(b)(2)  of  the 
Act  and  will  be  required  to  receive 
approval  of  the  Federal  Reserve  Board. 

ni.  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act  **  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-90-08)  be  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-11939  Filed  5-19-93;  8:45  am] 
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[Release  No.  34-32308;  File  No.  SR-NASD- 
93-29] 

Self-Reguiatory  Organizations;  Rilng 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 

May  14, 1993. 

In  the  Matter  of  Self-Reguiatory 
Organizations;  Notice  of  Filing  of  Proposed 
Rule  Change  by  National  Association  of 
Securities  Dealers,  Inc.  to  Section  5{e)  of 
appendix  F  to  Article  III,  Section  34  of  the 
Rules  of  Fair  Practice  to  Increase  From  $50 
to  $100  Per  Year  the  Aggregate  Value  of  Non- 
Cash  Sales  Incentive  Items  Allowed  to  be 
Paid  by  a  Sponsor  or  Affiliate  of  a  Sponsor 
of  Direct  Participation  Programs  or  Rollups  of 
Direct  Participation  Programs  to  Any  Person 
Associated  With  an  NASD  Member. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  4. 1993.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Rules  of  Fair  Practice 


Direct  Participation  Programs 
Sec.  34 


Appendix  F 


"  MSTC's  eligibility  requirements  for  CP  issuers 
attempt  to  limit  the  program  to  financially  secure 
issuers  thereby  decreasing  the  possibility  that  an 
issuer  admitted  to  the  CP  program  will  become 
insolvent. 

♦*15U.S.C78s(b)(2). 

*»  17  CFR  20O.3O-3(aKl2). 


(e)  No  member  or  person  associated 
with  a  member  shall  directly  or 
indirectly  accept  any  non-cash 
compensation  or  sales  incentive  item 
including  but  not  limited  to,  travel 
bonuses,  prizes,  and  awards  offered  or 
provided  to  such  member  or  its 
associated  persons  by  any  sponsor, 
affiliate  of  a  sponsor  or  program. 
Notwithstanding  the  foregoing,  a 
member  may  provide  non-cash 
compensation  or  sales  incentive  items  to 
its  associated  persons  provided  that  no 
sponsor,  affiliate  of  a  sponsor  or 
program,  including  specifically  an 
affiliate  of  the  member,  directly  or 
indirectly  participates  in  or  contributes 
to  providing  such  non-cash 
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compensation.  Further,  this  section 
shall  not  prohibit  a  person  associated 
with  a  member  from  accepting  any  non- 
cash sales  incentive  item  offered 
directly  to  that  person  by  a  sponsor, 
affiliate  of  a  sponsor  or  procram  where: 

(1)  The  aggregate  value  of  all  such 
items  paid  by  any  sponsor  or  affiliate  of 
a  sponsor  to  each  associated  person 
during  any  year  does  not  exceed 
I$50.00]  $100.00; 

(2)  The  value  of  all  such  items  to  be 
made  available  in  connection  with  an 
offering  is  included  as  compensation  to 
be  received  in  connection  with  the 
offering  for  purposes  of  subsection  (b)  of 
this  section;  and 

(3)  The  proposed  payment  or  transfer 
of  all  such  items  is  disclosed  in  the 
prospectus  or  similar  offering 
document. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

!  The  SEC  recently  reviewed  and 
approved  the  NASD  rule  filing  SR- 
NASD-92^0  that  amends  Section  10(a) 
to  Article  III  of  the  NASD  Rules  of  Fair 
Practice  to  increase  from  $50  to  $100  the 
annual  value  of  certain  non-cash 
payments  that  a  member  or  person 
associated  with  a  member  may  give  to 
employees  of  another  person.'  The  SEC 
is  also  reviewing  a  proposed  rule  change 
contained  in  SR-NASD-92-36  *  to 
amend  sections  26  and  29  to  Article  III 
of  the  Rules  of  Fair  Practice  relating  to 
disclosiu'e  and  record-keeping 
requirements  applicable  to  cash  and 
non-cash  compensation  received  in 
connection  with  the  sale  of  investment 
company  shares  and  insurance  company 
variable  contracts.Provisions  contained 
in  SR-NASD-92-36  would  allow  an 
offeror,  in  connection  with  the  sale  of 


*  Securities  Exchange  Act  Release  No.  31662 
Pecember  28. 1992).  58  FR  370  (January  S,  1993). 

*SR-NASD-92-3S  was  published  for  comment  in 
Securities  Exchange  Act  Release  No.  31778  (January 
27, 1993),  58  FR  7019  (Febmary  3, 1993). 


mutual  fund  shares  and  variable 
contracts,  to  provide  gifts  to  associated 
persons,  with  the  approval  of  the 
member,  that  do  not  exceed  an  annual 
amount  fixed  by  the  NASD  Board, 
which  amount  ciurently  is  $100.  Such 
gifts  to  associated  persons  would  also 
not  be  required  to  be  disclosed  in  the 
mutual  fund  or  variable  contract 
prospectus  provided  they  are  not 
conditioned  on  the  sales  or  the  promise 
of  sales. 

In  connection  with  the  SEC  staffs 
review  of  SR-NASD-92-40  and  SR- 
NASI>-92-36,  the  NASD  agreed  to 
review  the  applicability  of  a  similar 
dollar  limit  on  the  receipt  of  non-cash 
items  contained  in  section  5(e)(1)  of 
appendix  F  to  Article  III,  section  34  of 
the  Rules  of  Fair  Practice  which 
appendix  relates  to  NASD  member 
participation  in  the  public  offering  of  a 
direct  participation  program  ("DPPs")  or 
the  rollup  of  a  DPP.  Section  5(e)(1) 
currently  limits  the  aggregate  value  of 
non-cash  sales  incentives  to  $50  per 
year  allowed  to  be  paid  by  any  sponsor 
or  afffiliate  of  a  sponsor  of  a  DPP  or  DPP 
rollup  to  a  person  associated  with  a 
memoer.  Upon  review,  the  NASD 
believes  that  increasing  the  aggregate 
value  on  such  non-cash  sales  incentives 
in  Appendix  F  to  $100  is  appropriate  as 
it  would  provide  a  consistent  standard 
under  NASD  rules  regarding  limitations 
on  the  receipt  of  non-cash  items.  The 
NASD,  therefore,  proposes  that  section 
5(e)(1)  of  appendix  F  to  Article  III, 
section  34  of  the  Rules  of  Fair  Practice 
be  amended  to  increase  to  $100  per  year 
the  aggregate  value  of  non-cash  sales 
incentive  items  allowed  to  be  paid  by  a 
sponsor  or  affiliate  of  a  sponsor  to  any 
person  associated  with  an  NASD 
member. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  ^  which  requires  that  the 
Association  adopt  and  amend  its  rules 
to  promote  just  and  equitable  principles 
of  trade,  foster  cooperation  and 
coordination  with  regulators,  and  in 
general  to  protect  investors  and  the 
public  interest  in  that  the  proposed  rule 
change  is  designed  to  uniformly  regulate 
the  non-cash  compensation  paid  to 
persons  associated  with  members  in 
connection  with  the  sales  in  a  public 
offering  in  a  direct  participation 
program  or  a  rollup  of  a  direct 
participation  program.  Section  5(e)(1)  of 
appendix  F  to  Article  III,  section  34  of 
the  rules  of  Fair  Practice  currently  limits 
the  aggregate  value  of  non-cash  sales 
incentives  to  $50  per  year  allowed  to  be 
paid  by  any  sponsor  or  afffiliate  of  a 
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sponsor  of  a  DPP  or  DPP  rollup  to  a 
person  associated  with  a  member. 
Increasing  the  aggregate  value  of  such 
non-cash  sales  incentives  to  $100  is 
appropriate  as  it  would  provide  a 
consistent  standard  regarding 
limitations  on  the  receipt  of  non-cash 
items  contained  in  appendix  F  and  in 
similar  provisions  the  SEC  has  approved 
in  SR-NASD-92-40  and  is  reviewing  in 
SR-NASD-92-36.  Providing  such 
consistency  promotes  just  and  equitable 
principles  of  trade,  fosters  cooperation 
and  coordination  with  regulators,  and 
protects  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulator 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  sudi  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  10, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Ragulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a){12). 
Margar«(  H.  ^4cFarlalld. 
Depu  ty  Secretary. 
|FR  Doc  93-11989  Filed  5-19-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Offic*  of  the  Secretary 

Htnesa  Determination  of  Stanley 
Aviation,  inc.;  d/ta/a  SKY>iET  AIRLINES 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  93-5-21, 
Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  End 
Stanley  Aviation,  hic.  d/b/a  SKY-JET 
Airlines  ht,  willing,  and  able  to  provide 
commuter  air  service  under  section 
419(e)  of  the  Federal  Aviation  Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Tran8p<xtation.'s  tentative  htness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  F-56,  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  room  6401.  Washington,  DC  20590, 
and  serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  May  28, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Woods,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590,  (202)  366-2340. 

Dated:  May  13. 1993. 
Patrick  V.  MHrphy, 

Acting  Assistant  Secmtaryfor  Policy  and 
International  Affairs. 

IFR  Doc.  93-11905  Filed  S-19-93;  8:45  am) 
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Federal  Highway  Administration 

Analysis  of  Federal  and  State  Privacy 
Laws  and  Development  of  Safeguards 
to  Protect  Privacy 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Federal  Highway 
Administration,  U.S.  Department  of 
Transportation,  hereby  announces  its 
interest  in  receiving  applications  for  a 
legal  research  grant  in  support  of  tlie 
Intelligent  Vehicle  Highway  System 
(IVHS)  Program.  The  product  of  the 
research  shall  be  a  symposium  on  the 
application  of  privacy  law  to  IVHS 
technologies  and  development  of 
methods  to  safeguard  personal  privacy. 
This  announcement  contains 
instructions  for  submitting  an 
application. 

DATES:  The  closing  date  for  submission 
of  applications  under  this 
announcement  is  July  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Sowa,  Office  of  Contracts  and 
Procurement,  HCP-41,  (202)  366-4221; 
or  Julie  Dingle,  Office  of  Chief  Counsel. 
HCC-32,  (202)  366-1394;  Federal 
Highway  Administration,  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  Federal  holidays. 
SUPPt-EMENTARY  INFORMATION:  To  obtain 
a  copy  of  the  grant  and  certifications, 
send  in  a  request  citing  the  grant 
number  with  two  self-addressed  labels. 

Background 

The  aim  of  the  IVHS  program  is  to 
apply  advanced  technology  in  the  areas 
of  communications,  navigation,  and 
information  systems  to  provide 
solutions  to  traffic  congestion  problems 
and.  at  the  same  time,  improve  highway 
safety  and  reduce  the  harm  from 
automobile  traffic  to  the  environment. 
IVHS  embodies  a  wide  array  of 
technologies,  applied  to  five  functional 
areas: 

Advanced  Traffic  Management 
Systems  (ATMS)  provide  the  real-time 
means  for  transportation  operators  to 
effectively  monitor  traffic  conditions 
and  communicate  to  drivers,  quickly 
adjust  traffic  operations,  and  effectively 
respond  to  incidents.  Equipping 
vehicles  with  an  automated 
identification  device,  which  can  provide 
for  automated  fare  collection,  for 
example,  is  also  part  of  the  ATMS 
technology. 

Specific  services  provided  by  ATMS 
could  include:  (1)  Incident  detection 


and  management  through  surveillance, 
which  may  involve  loop  detectors  and 
video  cameras  with  a  Traffic 
Management  Center  (TMC)  responding 
through  information  dissemination, 
diversion  plans,  recommendations  to 
motorists,  or  specialized  fleet 
management  strategies  to  aid  emergency 
vehicles;  (2)  demand  management 
which  includes  information 
dissemination  to  aid  in  trip  planning 
and  encourage  travel  during  non-peak 
periods;  (3)  traffic  network  monitoring 
whereby  the  TMC  uses  sensors  and 
predictive  models  to  locate  disturbances 
in  the  traffic  flow;  (4)  traffic  control 
including  strategies  such  as  adaptive 
signal  control,  raising  or  lowering  lane 
use  restrictions,  access  control  and 
information  dissemination  to  respond  to 
traffic  patterns  as  they  occur;  (5)  parking 
management  which  may  be  used  for 
dynamic  pricing  or  roadside  parking,  by 
providing  in-vehicle  information  about 
availability  and  accessibility  of  parking 
facilities;  (6)  construction  management 
which  includes  coordination  of 
construction  activities  to  minimize 
effects  on  traffic  flows,  informing 
motorists  of  planned  activities  and 
diverting  traffic  to  alternative  roadways; 
and  (7)  electronic  toll  collection  to 
identify  the  vehicle  and  debit  the 
appropriate  amount  from  a  pre-paid 
account,  debit  card  or  other  billing 
arrangement. 

Advanced  Traveler  Information 
Systems  (ATIS)  let  drivers  know  their 
location  and  how  to  find  desired 
destinations  and  services.  ATIS  permit 
communication  between  travelers  and 
ATMS  centers  for  continuous  advice 
regarding  traffic  conditions  and 
alternate  routes. 

Information  could  be  in  the  form  of  a 
pre-trip  advisory  or  an  en-route  advisory 
and  could  be  received  by  the  traveler  at 
home  or  work  via  telephone  lines, 
computer  lines,  television  or  radio,  at 
bus  stops  or  kiosks  or  invehicle  through 
computer  lines,  car  radio  or  cellular 
telephone.  Specific  traveler  information 
services  could  include:  (1)  Traveler 
advisories  of  traffic  or  weather 
conditions;  (2)  traveler  service 
information  regarding  businesses, 
services  and  parking  availability;  (3)  trip 
planning  information  regarding  such 
items  as  transit  schedules  and  fares, 
travel  times  and  maps;  (4)  location 
determination  and  display  showing  the 
vehicle's  current  position  based  on 
land-based  satelUte  radio  trilateration, 
dead-reckoning,  and/or  map  matching: 
(5)  route  selection  involving  calculation 
of  a  best  route  of  travel  based  on  origin 
and  destination  and  other  information 
provided  by  the  traveler,  (6)  route 
guidance  based  on  information  entered 
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by  the  traveler  and  taking  the  form  of 
street  diagrams  and  turn  arrows;  and  (7) 
in-vehicle  signing  communicating 
information  such  as  recommended 
speeds  and  notification  of  upcoming 
curves. 

Commercial  Vehicle  Operations 
(CVO)  expedite  deliveries,  improve 
operational  efficiency,  improve  incident 
response,  and  increase  safety.  CVO 
makes  use  of  AXIS  features  critical  to 
commercial  and  emergency  vehicles. 

Services  to  increase  the  efficiency  of 
CVO  operations  may  include:  (1) 
Intermodal  transportation  planning 
through  improved  information  about 
network  conditions  and  vehicle  and 
cargo  status;  (2)  route  planning  and 
scheduling;  (3)  hazardous  material 
monitoring  and  tracking;  (4)  vehicle  and 
cargo  monitoring;  (5)  law  enforcement, 
by  aiding  in  the  retrieval  of  lost  and 
stolen  fleet  vehicles;  and  (6)  regulatory 
support  by  using  electronic  tedhnology 
to  reduce  stops  for  toll  collection  and 
weighing  and  by  automating  record- 
keeping for  regulatory  enforcement 
purposes. 

Advanced  Vehicle  Control  Systems 
(AVCS)  are  vehicle-  and/or  roadway- 
based  electro-mechanical  devices  that 
enhance  the  control  of  vehicles  by 
facilitating  and  augmenting  driver 
performance  and,  ultimately,  relieving 
the  driver  of  most  tasks  on  designated, 
instrumented  roadways.  AVCS 
technologies  under  development 
include  automated  headway  and 
steering  control;  driver  warning  and 
assist  systems  (such  as  coUision- 
avoidance);  and  the  automated  highway 
system. 

Driver  assisted  vehicle  control  may 
include:  (1)  Adaptive  cruise  control 
using  sensors  to  allow  the  vehicle  to 
follow  at  a  safe  distance  the  vehicle  in 
front  of  it;  (2)  autonomous  vehicle 
cxmtrol  which  would  assume  control  of 
the  vehicle  and  maintain  its  safe 
operation  on  the  roadway;  (3)  collision 
alert  warning;  (4)  collision  avoidance 
control  which  would  temporarily 
control  the  vehicle  and  take  evasive 
action;  (5)  driver  condition  and 
performance  which  would  monitor  the 
operator's  condition  to  detect  possible 
impairment  or  drowsiness  and  provide 
warnings  to  the  driver,  such  as  a  lane 
departure  warning;  (6)  intersection 
hazard  warning  to  detect  potential 
incidents  as  a  vehicle  approaches  an 
intersection  and  provide  warnings;  (7) 
vision  enhancement  through  developing 
imaging  techniques  to  enhance  night 
vision  or  to  assist  drivers  who  are 
mildly  vision-impaired;  and  (8)  vehicle 
condition  and  performance  monitoring 
to  warn  the  driver  about  snow 
conditions,  loss  of  traction,  restricted 


roadways  or  other  special  roadway 
conditions  for  which  the  vehicle  or  its 
equipment  may  be  inappropriate. 

An  automated  highway  system  (AHS) 
may  provide:  (1)  Automated  check-in  to 
ensure  that  the  vehicle  is  equipped  to 
operate  on  the  AHS;  (2)  automated 
check-out  to  ensure  that  driver  control 
has  been  assumed;  (3)  lateral  control  to 
maintain  the  vehicle's  lateral  position  in 
the  lane;  (4)  longitudinal  control  to 
maintain  the  vehicle's  position  relative 
to  other  vehicles  in  the  same  lane;  (5) 
malfunction  control  to  develop 
strategies  to  minimize  the  nimiber  and 
severity  of  coUisions  that  occur  as  a 
result  of  malfunctions;  and  (6)  traffic 
regulation  to  monitor  and  adjust  the 
flow  of  traffic  on  the  AHS. 

Advanced  Public  Transportation 
Systems  (APTS)  work  in  conjunction 
with  ATMS  to  provide  mass 
transportation  users  and  operators  (e.g., 
buses,  vanpools,  high-occupancy 
vehicle  (HOV)  lanes,  carpools,  taxi  cabs) 
with  up-to-date  information  on  the 
status,  schedules,  and  availability  of 
public  transit  systems.  The  technology 
can  be  used  to  improve  the  efficiency 
and  safety  of  emergency  vehicle 
systems. 

Services  provided  through  public 
transport  and  emergency  vehicle 
management  systems  may  include:  (1) 
Planning  and  scheduling  systems;  (2) 
signal  preemption  traffic  control;  (3) 
automatic  fare  payment  and  flexible 
fares;  (4)  dynamic  ride  sharing  by 
matching  travelers  to  drivers;  (5) 
prediction  of  arrivals  to  improve 
planning  and  user  confidence  in  transit 
and  emergency  vehicle  systems;  and  (6) 
emergency  services  system  management 
including  routing  of  vehicles  through 
improved  information  on  roadway 
conditions  and  fleet  location. 

A  variety  of  public  and  private  sector 
entities  are  involved  in  the  development 
and  deployment  of  IVHS  systems.  The 
Intelligent  Vehicle-Highway  Systems 
Act  of  1991,  Public  Law  102-240,  title 
VI,  part  B.  105  Stat.  2189,  directs  the 
Secretary  of  Transportation  to  conduct  a 
program  to  research,  develop,  and 
operationally  test  IVHS  and  promote 
implementation  of  such  systems  as  a 
component  of  the  nation's  surface 
transportation  systems.  The  FHWA  has 
been  designated  the  lead  agency  for  the 
Department  of  Transportation's  (DOT) 
program.  The  Ofiice  of  the  Secretary,  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  the  Federal 
Transit  Administration  (FTA),  and  the 
Research  and  Special  Programs 
Administration  (RSPA)  also  play  key 
roles  within  DOT.  State  and  local 
governments  are  principally  responsible 
for  building,  operating,  and  maintaining 


surface  transportation  systems  and 
managing  traffic,  usually  with  Federal 
financial  assistance.  The  private  sector 
will  develop  the  technology  and  market 
the  IVHS  products  and  services.  The 
Intelligent  Vehicle  Highway  Society  of 
America  (IVHS  AMERICA)  is  a 
nonprofit  educational  and  scientific 
association  whose  members  include  the 
transportation,  communications,  and 
electronics  industries,  government 
agencies  and  academic  institutions.  It 
provides  a  forum  for  the  coordination  of 
public  and  private  sector  IVHS  activities 
and  it  serves  as  a  Federal  advisory 
committee  to  DOT. 

Most  funding  for  IVHS  will  be  derived 
from  the  private  sector  in  the 
development  of  IVHS  products. 
Government  funds  will  be  expended  for 
the  necessary  infrastructure  and  to 
support  long-range  research  and 
development  and  operational  tests  of 
systems.  Federal  funding  for  the  FY 
1993  IVHS  program  totals 
approximately  $155  million.  Funding  is 
expected  to  continue  at  this  level  or 
increase  through  FY  97.  Additional 
rVHS  funds  have  been  appropriated  for 
FTA  and  NHTSA. 

Successful  implementation  of  IVHS 
requires  resolution  of  challenging 
technical  issues.  In  addition,  difficult 
legal  and  institutional  issues  must  be 
addressed.  One  of  the  key  legal  issues 
which  has  been  identified  is  that  of 
information  privacy  and  security. 

Privacy  interests  can  be  threatened  by 
technology.  Information  in  the  era  of 
computers  is  highly  transportable  and 
difficult  to  restrict  to  use  for  its  original 
purpose.  Computer  technology 
facilitates  the  collection  of  personal 
data.  Data  that  would  not  previously 
have  been  collected  or  retained  may 
now  be  entered  into  computer  systems 
and  stored,  thereby  becoming  available 
to  data  collectors.  This  becomes  even 
more  of  an  issue  as  information 
collected  by  one  organization  is  traded 
to  other  data  networks.  While 
technological  advances  open  up  many 
new  possibilities,  opf>ortunities  for 
inappropriate,  unauthorized  or  illegal 
access  to  and  use  of  personal 
information  have  also  expanded. 
Computer  hackers  and  others  can  gain 
unauthorized  access  to  databases  and 
networks  and  manipulate  or  destroy 
records. 

Privacy  problems  with  data  collection 
may  also  be  created  when  parties  other 
than  the  one  designated  can  receive  the 
information  and  when  information 
collected  for  one  purpose  is  used 
subsequently  for  another.  Also,  the 
information  may  be  inaccurate, 
incomplete  or  outdated.  While  these 
concerns  have  always  existed  about 
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information  in  any  form,  technological 
advances  have  exacwbated  them. 
Virtually  unlimited  amounts  of 
information  can  be  stored,  retrieved 
with  expediency,  cross-matcbed  with 
other  computer  files  and  transmitted 
virtually  anywhere  instantaneously.  The 
possibilities  for  threats  to  privacy  from 
communication  technologies  are 
emphasized  in  several  recent  reports  by 
Congress'  Office  of  Technology 
Assessment.  (OTA,  Science,  Technology 
and  the  First  Amendment  (1988),  OTA, 
Electronic  Record  Systems  and 
Individual  Privacy  (1986),  OTA. 
Computer-Based  National  Information 
Systems:  Technology  and  Public  Policy 
Issues  (1981). 

rVHS  is  a  developing  technology 
application  which  has  privacy 
implications.  The  activity  of  driving  a 
vehicle  is  a  very  public  h^avior  and 
not  one  which  involves  an  expectation 
of  privacy.  Observation  of  vehicles  and 
drivers,  even  when  enhanced  with 
devices  such  as  video  cameras,  does  not 
generally  violate  any  enforceable  legal 
right  to  privacy.  Nevertheless,  the 
ability  to  compile  information  about  an 
individual's  driving  behavior,  travel 
patterns,  toll  payments,  and  other 
activity,  creates  the  potential  for  a 
database  which  has  not  previously 
existed  in  an  easily  accessible  format. 

Information  obtained  from  ATMS 
technologies,  automatic  vehicle 
identification  devices,  or  ATIS 
databases  may  be  sought  for  purposes 
other  than  the  limited  purpose  of 
operating  the  IVHS  systems.  For 
example,  new  technologies  may  enable 
law  enforcement  officials  to  collect 
individualized  motorist  data  from  video 
imaging  or  other  technologies. 
Automatic  vehicle  identification  devices 
could  transmit  information  on  vehicle 
location  to  a  variety  of  public  or  private 
entities,  or  such  transmissions  could  be 
intercepted.  The  data  contained  in  the 
in-vehicle  navigation  computer  could 
also  be  of  interest  or  commercial  value 
to  certain  persons.  Issues  of  privacy  and 
data  security,  if  not  adequately 
addressed,  could  inhibit  consumer 
acceptance  of  IVHS  technologies. 

The  Federal  Highway  Administration 
is  interested  in  sponsoring  research  in 
support  of  the  development  of  policies 
and  guidelines  for  the  implementation 
of  IVHS  technology  as  it  concerns 
privacy  and  data  security.  The  research 
should  be  directed  toward  balancing  the 
rights  of  the  individuals  to  control 
information  about  themselves  with  the 
legitimate  need  for  accurate  information 
by  government  and  by  private 
enterprise. 

Objectives:  The  specific  objectives  of 
this  grant  are  as  follows: 


1.  To  conduct  research  and  presoit  a 
symposium  or  symposia  at  which 
papers  on  the  application  of  privacy  and 
data  security  laws  to  IVHS  will  be 
presented. 

2.  To  develop  general  principles  and/ 
or  safeguards  for  Governments, 
manufacturers,  operators  and  other 
participants  in  IVHS  technology  to 
protect  personal  information. 

3.  To  publish  the  symposium  papers 
and  guidelines  for  personal  information 
protection  in  an  academic  joiunal. 

Eligibility  Requirements:  Only 
American  Bar  Association  (ABA) 
approved  law  schools  are  eligible  to 
apply  under  this  announcement. 
Consortia  of  approved  law  schools  may 
apply.  Applications  which  do  not  meet 
the  eligibility  requirements  will  not  be 
accepted  or  included  in  the  review 
process. 

Award  Period:  A  grant  will  be 
awarded  to  the  successful  applicant  for 
a  project  period  of  one  year. 

Award  Amount:  It  is  anticipated  that 
a  single  award  will  be  made  as  a  result 
of  this  notice;  however,  FHWA  reserves 
the  right  to  make  multiple  awards  for 
the  effort  described  in  this  notice 
depending  upon  the  relative  merit  of  the 
applications  received  and  the  amount  of 
Federal  funding  available.  Currently, 
$200,000  is  available  for  award  under 
this  notice. 

Application  Procedure:  Each 
applicant  must  submit  one  original  and 
two  copies  of  their  application  package 
to:  Office  of  Contracts  and  Procurement. 
Applications  are  due  no  later  than  60 
days  after  the  publication  of  this 
announcement  in  the  Federal  Register. 
The  applicant  shall  specifically  identify 
any  information  in  the  application 
which  is  to  be  treated  as  proprietary. 

Application  Contents:  The  application 
package  must  be  submitted  with  a 
Standard  Form  424.  Application  for 
Federal  Assistance,  which  shall  include 
the  certified  assurances,  and  provide  a 
program  narrative  statement  which 
addresses  the  following: 

1.  A  description  of  the  research  to  be 
pursued  which  addresses: 

a.  The  objectives,  goals  and 
anticipated  outcomes  of  the  proposed 
research  effort; 

b.  The  method  or  methods  that  will  be 
used. 

2.  The  proposed  project  director  and 
other  key  p>ersonneI  identified  for 
participation  in  the  proposed  research 
effort,  including  a  description  of  their 
qualifications  and  their  respective 
organizational  responsibilities. 

3.  A  description  of  the  applicant's 
previous  experience  or  on-going 
research  that  is  relevant  to  this  proi>osed 
research  effort. 


4.  A  detailed  schedule  and  budget  for 
the  proposed  research  effort,  including 
any  cost-sharing  contribution  proposed 
by  the  appUcant  as  well  as  any 
additioneJ  financial  commitments  made 
by  other  sources. 

5.  A  statement  of  any  technical 
assistance  which  the  applicant  may 
require  of  FHWA  in  order  to 
successfully  complete  the  proposed 
project. 

Evaluation  Criteria:  Proposals  will  be 
evaluated  based  up<Hi  the  following 
technical  factors: 

1.  The  applicant's  luiderstanding  of 
the  purpose  and  unique  problems 
represented  by  the  research  objectives  of 
this  grant  as  evidenced  in  the 
description  of  the  applicant's  proposed 
research  effort,  including  the  proposed 
approach,  planned  methodology  and 
anticipated  results. 

2.  Tne  potential  of  the  proposed 
research  effort  accomplishments  to 
make  a  timely  and  significant 
contribution  to  the  IVHS  program. 

3.  The  adequacy  of  the  organizational 
and  management  plan  for 
accomplishing  the  proposed  research 
effort,  including  the  quahfications  and 
experience  of  the  research  team,  the 
disciplines  represented,  and  the  relative 
level  of  effort  proposed  for  professional, 
technical  and  supj>ort  staff. 

In  addition  to  the  above  technical 
evaluation  criteria,  each  proposal  shall 
be  evaluated  for  cost-effectiveness  of  the 
proposed  research  effort.  The  applicant 
must  provide  a  sound  and  fully  justified 
budget.  The  proposed  costs  must  be 
complete,  appropriate  and  reasonable  to 
the  activities  of  the  project.  All  costs 
should  be  justified  in  the  budget 
narrative  or  with  other  supporting 
documentation. 

Terms  and  Conditions  of  the  Award: 
The  grant  awarded  as  a  result  of  this 
notice  shall  be  subject  to  FHWA's 
general  provisions  for  grants,  OMB 
Circular  A-110,  and  the  cost  principles 
of  OMB  Circular  A-21.  Attendance  at 
the  symposium/symposia  funded  by  the 
grant  awarded  as  a  result  of  this  notice 
shall  be  open  to  the  public,  subject  to 
available  space.  A  registration  fee  to 
cover  expenses  may  be  charged  for 
attendance.  Any  registration  fee  shall  be 
waived  for  employees  of  the  U.S. 
Department  of  Transportation. 

Reporting  Requirements:  The 
recipient  shall  submit  quarterly  progress 
reports  which  shall  be  due  15  days  after 
the  reporting  period  and  a  copy  of  the 
symposium/symposia  proceedings 
within  45  days  after  completion  of  the 
symposium/symposia. 

References:  The  following  references 
are  provided  as  an  assistance  to 
applicants  researching  the  IVHS 
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program.  This  is  not  a  compiete  list  of 
rVHS  references. 

1.  Intelligent  Vehicle  Highway 
Systems  Act  of  1991.  Public  Law  102- 
240,  title  VI.  part  B.  105  Stat.  2189 
(December  18, 1991). 

2.  General  Accounting  Office  Report 
to  the  Senate  Appropriations 
Committee.  SMART  HIGHWA  YS:  An 
Assessment  of  Their  Potential  to 
Improve  Travel  (GAO/PEMD-91-18. 
May  1991),  available  from  U.S.  GAO. 
P.O.  Box  6015.  Gaithersburg.  MD  20877. 
(202) 275-6241. 

3.  Strategic  Plan  for  Intelligent 
Vehicle  Highway  Systems  in  the  United 
States,  available  from  IVHS  AMERICA. 
1776  Massachusetts  Ave.,  NW..  Suite 
500.  Washington.  DC  20036.  (202)  857- 
1202. 

4.  Roos,  D.  and  Klein.  H.  Advanced 
Vehicle  and  Highway  Technologies. 
Transportation  Research  Board  Special 
Report  232  (1991).  Available  from  TRB, 
2101  Constitution  Avenue,  NW.. 
Washington.  DC  20418. 

5.  Rothberg.  P.  Intelligent  Vehicle 
Highway  Systems:  Challenges. 
Constraints,  and  Federal  Programs, 
Congressional  Research  Service,  Library 
of  Congress  (1992).  Available  from  CRS, 
Library  of  Congress.  Washington.  DC 
20540. 

6.  Chen.  K.  &  Stafford.  F.  A 
Sociotechnological  Perspective  On 
Public-Private  Partnership  for  FVHS 
Infrastructures.  University  of  Michigan 
IVHS  Technical  Report  #92-01  (1992). 

7.  Department  of  Transportation. 
A'HS  Strategic  Plan— Report  to 
Congress,  available  from  FHWA  (HTV- 
10),  400  Seventh  Street,  SW.. 
Washington.  DC  20590,  (202)  366-2196. 

(23  U.S.C.  307;  23  U.S.C  315;  49  CFR  148. 
Public  L  102-240,  title  VI.  part  B.  105  Stat. 
2189,  2195) 

Issued  on:  May  7. 1993. 
E.  Dean  Carbon, 
Executive  Director 
IFR  Doc  93-11943  FUed  5-19-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

May  14, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasiuy.  Room  3171  Treasury  Annejf. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0055. 

Form  Number:  CF  3229. 

Type  of  Review:  Reinstatement. 

Title:  Certificate  of  Origin. 

Description:  This  certificate  is 
required  to  determine  whether  an 
importer  is  entitled  to  duty-free  for 
goods  which  are  the  growth  or  product 
of  a  U.S.  insular  possession  and  which 
contain  foreign  materials  representing 
no  more  than  70%  of  the  goods  total 
value. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Respondent:  18. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
113  hours. 

OMB  Number:  1515-0134. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Bonded  Warehouses — 
Alterations,  Suspensions,  Relocations 
and  Discontinuance. 

Description:  The  proprietor  of  a 
bonded  warehouse  may  wish  to  alter, 
relocate,  temporarily  suspend  all  or  part 
of  bonded  space,  or  discontinue  the 
bonded  status  of  the  warehouse.  The 
district  director  may  approve  these 
changes  upon  receipt  of  a  writer 
application  by  the  proprietor. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
193  hours. 

Clearance  Officer:  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service. 
Pajjerwork  Management  Branch,  Room 
6316.  1301  Constitution  Avenue.  NW.. 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer 
IFR  Doc.  93-11991  Filed  5-19-93;  8:45  am) 
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Public  Information  Collection 
RequiremenU  Submitted  to  OMB  for 
Review 

May  14.  1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue.  NW.. 
Wa.shington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0070. 

Form  Number:  IRS  Form  2350. 

Type  of  Review:  Extension. 

Title:  Application  for  Extension  of 
Time  to  File  U.S.  Income  Tax  Return. 

Description:  Form  2350  is  used  to 
request  an  extension  of  time  to  file  in 
order  to  meet  the  bona  fide  residence  or 
physical  presence  tests  required  to  gain 
the  benefits  permitted  under  section 
911.  The  information  furnished  is  used 
to  determine  if  the  extension  should  be 
granted. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  22,594. 

Estimated  Burden  Hours  Per 
Respondent 


Recordkeeping  

teaming  about  the  law  or  the 

form 

Preparing  the  form  

Copying,  assembling,  and  sand- 

ir>g  tt>e  form  to  ttie  IRS 


Miruitas 


13 

8 

20 

14 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
20,786  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer:  Malo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Department  Reports  Management  Officer 
[FR  Doc  93-11992  Filed  5-19-93:  8:45  am) 
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Public  Information  Collactlon 
Raquiramenta  Submitted  to  0MB  for 
Review 

May  14, 1993. 

The  E)epartinent  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Qearance  Officer  hsted.  Comments 
regarding  this  information  collection 


should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545—0134. 

Form  Number:  IRS  Form  1128. 

Type  of  Review:  Resubmission. 

Title:  Application  to  Adopt,  Change, 
or  Retain  a  Tax  Year. 

Description:  Form  1128  is  needed  in 
order  to  process  taxpayers'  requests  to 


change  their  tax  year.  All  information 
requested  is  used  to  determine  whether 
the  application  should  be  approved. 
Respondents  are  taxable  and  nontaxable 
entities  including  individuals, 
partnerships,  corporations,  estates,  tax- 
exempt  organizations  and  cooperatives. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit,  Non-proilt  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 


Estimated  Burden  Hours  Per  Respondent/Recordkeeper 


Form  1128  parts  I  and 


Form  1128  parts  I  and 
III 


Recordkeeping  

Learning  atxxjt  tti«  law  or  the  form 

Preparing  and  serxling  the  form  to  the  IRS 


9  hrs.,  20  min 

2  hrs.,  47  min 

3  hrs.,  4  min  . 


14  hrs.,  7  min. 
4  hrs.,  4  min. 
4  hrs.,  29  min. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  363,440  hours. 

Cleamnce  Officer:  Garrick  Shear  (202) 
535—4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Uk  K.  HoUand, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  93-11993  Filed  5-19-93;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirementa  Under  OMB  Review 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting  requirements 

submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  multilateral  Agreement  for 


Facilitating  the  International  Circulation 
of  Visual  and  Auditory  Materials  of  an 
Educational,  Scientific  and  Cultural 
Character,  Public  Law  89-634.  USIA  is 
requesting  approval  for  a  three-year 
extension  to  an  information  collection 
entitled  "Application  for  Certificate  of 
International  Educational  Character," 
under  OMB  Control  Number  3116-0007. 
Estimated  burden  hours  per  response  is 
twenty-five  (25)  minutes.  Respondents 
will  be  required  to  respond  only  one 
time. 

DATES:  Comments  are  due  on  or  before 
June  21, 1993. 

COPIES:  Copies  of  the  Request  for 
Clearance  (SF-83),  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USLA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USL\,  and  also  to  the  USL\ 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Debbie 
Knox,  United  States  Information 
Agency,  M/ADD,  301  Fourth  Street, 
SW.,  Washington,  DC  20547,  telephone 
(202)  619-5503;  and  OMB  review:  Mr. 
Jeffery  Hill,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503,  Telephone  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
infohnation  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0007)  is 
estimated  to  average  25  minutes  per 


response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  apsect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  United 
States  Information  Agency,  M/ADD,  301 
Fourth  Street,  SW.,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Title:  Application  for  Certificate  of 
International  Educational  Character. 

Form  Number:  IAP-17. 

Abstract:  This  information  collection 
is  used  to  certify  the  international 
character  of  visual  and  auditory 
materials  (motion  pictures,  videotapes, 
recordings,  sound  recordings,  filmstrips, 
slides,  maps,  charts,  posters,  models, 
etc.)  for  producers  and  distributors  who 
have  an  interest  in  exporting  their 
materials  abroad  in  accordance  with  the 
provisions  of  Public  Law  89-634  and 
E.O.  11311. 

Proposed  Frequency  of  Responses: 

Number  of  Respondents — 2000 

Recordkeeping  Hours — 0 

Total  Annual  Burden— 834 

Dated:  May  13, 1993. 
Ros«  Royal, 

Federal  Register  Liaison. 
[PR  Doc.  93-12004  Filed  5-19-93:  8:45  am) 
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Democracy  In  Africa  Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMABY:  The  Office  of  Academic 
Programs  (E/A)  announces  a 
competitive  cooperating  private 
institution  grant  program  for  post- 
secondary  institutions  to  contribute  to 
mutual  understanding  between  the 
United  States  and  Africa  and  to  support 
the  growth  of  economic  reform  and 
democratization  in  Ethiopia, 
Madagascar,  Tanzania  and  Uganda.  The 
institutional  agreement  is  for  a  period  of 
two  years.  Interested  applicants  are 
urged  to  read  the  complete  Federal 
Ri^ister  announcement  before 
addressing  inquiries  to  the  Office  or 
submitting  their  proposals. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington.  DC  time  on  July  22. 1993. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  on  July 
22. 1993  but  received  at  a  later  date.  It 
is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadhne.  Grant 
activity  should  begin  by  September 
1993. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  proposal  application, 
including  required  forms,  should  be 
submitted  by  the  deadline  to:  U.S. 
Information  Agency,  REF:  Democracy  in 
Africa  Program/AEA.  Office  of  Grants 
Management  (E/XE),  Room  336.  301  4th 
St,  SW..  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT 
Interested  institutions  should  contact 
Nancy  Searles,  Branch  Chief,  or  Ellen 
Berelson.  Deputy  Branch  Chief,  Africa 
Branch,  Office  of  Academic  Programs, 
room  232,  United  States  Information 
Agency,  301  4th  Street,  SW., 
Washington,  DC  20547.  telephone:  202- 
619-5355  to  reauest  detailed 
application  packets,  which  include 
award  criteria,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

SUPPLEMENTARY  INFORMATKM: 

Of  ei  view 

The  Office  of  Academic  Programs  of 
the  U.S.  Information  Agency  (USIA) 
announces  a  program  to  promote 
scholarly  exchange  and  innovative, 
published  research  on  the  relationship 
between  economic  reform  and  the 
growth  of  democracy  in  Ethiopia. 
Madagascar,  Tanzania  and  Uganda.  The 
establishment  of  a  collaborative 
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relationship  between  an  eligible 
American  institution  and  three  African 
counterpart  institutions  in  Ethiopia, 
Tanzania  and  Uganda,  will  foster  that 
goal. 

Eligibility 

In  both  the  U.S.  and  the  African 
countries,  participation  in  the  program 
is  open  to  post-secondary  colleges  and 
universities,  including  university- 
affiliated  research  institutes,  and 
consortia  of  institutions  of  higher 
education  with  recognized  expertise  in 
the  subject  area  addressed.  African 
government  officials  may  participate 
through  the  African  partner  institutions 
but  governmental  offices  may  not  be 
partners  in  a  grant  agreement. 

Participants  traveling  under  support 
of  the  U.S.  Information  Agency  must  be 
U.S.  citizens  (representing  the  U.S. 
partner)  and  African  citizens  of  the 
countries  participating  in  the  program 
(representing  the  African  partner). 

The  U.S.  institution  should  be 
prepared  to  exchange  faculty  and 
scholars  for  short-terra  planning, 
consultative  and  research  assignments, 
workshops,  and  to  receive  visiting 
scholars  from  the  participating  African 
institutions.  The  U.S.  institution  is 
responsible  for  submission  of  the 
proposal  after  collaborating  with  the 
African  partner  institutions  in  planning 
and  proposal  preparation. 

An  academic  institution  in  Uganda 
should  be  selected  as  the  principal 
African  partner  for  this  program  and 
provide  the  site  for  the  regional 
workshop.  The  U.S.  institution  should 
engage  a  local  coordinator  in  Uganda  to 
facilitate  project  activities.  While 
developing  this  multi-country  project, 
serious  thought  must  be  given  to 
political  and  organizational 
implications. 

Guidelines 

The  main  program  component  is  a 
fellowship  competition  for  junior 
African  faculty  to  develop  research 
proposals  on  economic  reform  and 
democratization  in  their  countries. 
These  proposals  will  be  reviewed  by  an 
academic  panel  of  senior  American  and 
African  scholars,  created  for  this 
purpose  by  the  participating 
universities.  Scholars  with  the  best- 
ranked  proposals  will  be  invited  to 
attend  a  one-week  intensive  workshop 
in  Uganda  on  research  methodology  and 
design,  and  to  discuss  issues  of 
economic  reform  and  democratization 
in  Africa. 

At  the  conclusion  of  the  workshop, 
the  academic  review  panel  will  select  a 
small  number  of  scholars  to  receive 
fellowships  to  develop  their  proposals 


over  a  specified  period  of  time,  at  least 
six  to  eight  monUis.  At  the  end  of  this 
period  for  research,  the  scholars  wll 
submit  their  conclusions  to  the 
academic  panel  for  review  and 
recommendation  for  publication. 

Selected  finalists  will  participate  in  a 
short-term  study  program  in  the  U.S.  for 
at  least  one  month  to  prepare  their 
research  for  publication.  The  finalists 
will  also  attend  lectures  and  seminars 
on  the  theme.  Arrangements  will  be 
made  to  publish  and  distribute  the 
research  results  in  the  scholars'  home 
countries  upon  return  to  Africa,  and  to 
provide  educational  materials  to  the 
participating  African  universities. 

Special  Note 

The  main  focus  of  the  project  should 
be  the  support  of  innovative  research 
which  provides  pragmatic  solutions  to 
the  problems  of  economic  reform  and 
democratization  in  an  African  context, 
and  the  widespread  dissemination  of 
the  published  results  to  government 
officials  and  others  who  could  most 
benefit  by  it.  The  research  should 
produce  viable  strategies  on  how  to 
make  democracy  and  economic  growth 
work  together  in  each  of  the 
participating  countries.  While  the 
project  will  contribute  to  the  expansion 
of  the  research  capabilities  of  the 
African  partners  through  the  provision 
of  research  opportunities  and 
educational  materials,  the  emphasis 
should  be  on  making  the  research 
readily  available  to  officials  and  leaders 
in  the  public  and  private  sectors. 

Programmatic  Consideratioiu 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  poUtical,  social 
and  cultural  life. 

African  partner  institutions  should 
provide  cost-sharing  or  significant  in- 
kind  contributions  such  as  local 
housing,  transportation  and  workshop 
space,  and  assist  in  defraying  costs  for 
the  research  competition  and 
publication  of  research  results. 

USIA  is  interested  in  multi-phase 
programs.  A  typical  program  model 
should  consist  of:  A  planning  visit  by 
the  American  institution;  a  research 
com]>etition:  an  in-country  workshop 
led  by  American  experts  on  research 
design  and  methodology;  research 
activities  by  the  African  scholars  in 
Africa:  a  short-term  study  program  in 
the  U.S.  for  selected  African  scholars; 
and  follow-up  consultation  visits  by  the 
U.S.  partner  to  oversee  pubUcation  and 
dissemination  of  research  results. 
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Other  Program  Coiuiderations 

Consultation  with  the  U.S. 
Information  Service  (USIS)  staff  in 
Ethiopia,  Madagascar,  Tanzania  and 
Uganda  in  developing  a  proposal  is 
encouraged.  They  are  aware  of 
developments  in  their  country  of 
assignment  and  can  serve  as  a  source  of 
advice  and  suggestions.  Madagascar  will 
participate  in  the  project  through  the 
U.S.  Information  Service  Post  in 
Antananarivo. 

Program  monitoring  and  oversight 
will  be  provided  by  the  African  Branch 
in  the  Office  of  Academic  Programs  of 
the  U.S.  Information  Agency. 

Budget 

Competition  for  USIA  funding  is 
keen.  The  selection  of  a  grantee 
institution  will  depend  on  program 
substance,  cross-cultural  sensitivity  and 
ability  to  carry  out  the  program 
successfully.  Since  USIA  cooperative 
assistance  constitutes  only  a  portion  of 
total  project  funding,  proposals  should 
list  and  provide  evidence  of  other 
anticipated  sources  of  financial  and  in- 
kind  support. 

A  proposal's  cost-effectiveness — 
including  in-kind  contributions  and 
ability  to  keep  administrative  costs 
low — is  a  major  consideration  in  the 
review  process. 

Funding  for  this  grant  is  limited  to 
$250,000.  Preference  will  be  given  to  the 
most  competitive  budget  proposals. 
Quahhed  organizations  with  less  than 
four  years  of  successful  experience  in 
managing  international  exchange 
programs  are  Hmited  to  grants  of 
$60,000. 

The  following  program  and 
administrative  items  are  eligible  for 
consideration  for  funding: 

1.  International  and  domestic  air 
fares;  transit  costs;  and  ground 
transportation  costs. 

2.  Per  Diem.  Organizations  should  use 
the  published  federal  per  diem  rates  for 
individual  American  and  international 
dties  for  African  and  American 
participants. 

3.  Stipends  to  African  scholars  to 
conduct  research. 

4.  Travel  of  U.S.  faculty  to 
participating  African  countries  for 
planning,  consultations  and  workshops. 

7.  Travel  of  selected  African  Scholars 
to  the  United  States  for  follow-on 
studies  and  preparation  of  research  for 
publication  at  the  American  partner 
institution. 

8.  Publication  and  dissemination  of 
the  research  results  in  the  participating 
African  countries. 

9.  Educational  materials  and 
publications  (e.g.  subscriptions  to 


professional  journals)  for  the  African 
partners. 

10.  USLA-funded  administrative  costs 
are  limited  to  twenty-two  (22)  percent  of 
the  total  fuiids  requested  from  USIA. 
Administrative  costs  are  defined  as 
salaries  for  grantee  organization 
employees,  beneBts,  other  direct  and 
indirect  costs  incurred  in  the  United 
States.  Overseas  administrative — such 
as  compensation  of  an  employee  in  an 
overseas  office — are  not  counted  in  this 
22  percent  limit.  The  U.S.  Information 
Agency's  Bureau  of  Educational  and 
Cultural  Affairs  defines  American 
faculty  salaries  as  administative  costs, 
regardless  of  how  the  faculty  time  is  to 
be  used. 

A  comprehensive  Une  item  budget 
should  be  submitted  with  the  proposal 
by  the  application  deadline.  Specific 
guidelines  for  budget  preparation  are 
available  in  the  application  packet. 

Application  Requirements 

Proposals  must  be  structured  in  the 
following  way: 

1.  An  executive  summary,  not  to 
exceed  one  page,  single-spaced, 
describing  the  goals  of  the  program,  the 
institutions  and  major  personalities 
involved,  an  outline  of  what  will  take 
place  and  the  timing  of  the  program. 

2.  A  narrative  section  (20  double- 
spaced  pages  or  less)  showing  the 
intellectual  rationale  of  the  program, 
how  the  program  will  accomplish  its 
goals  and  how  it  relates  to  USIA's 
mission  to  increase  mutual 
understanding  between  people  of  the 
United  States  and  of  other  societies. 
This  section  should  include  a  concise 
description  of  the  project's  work  plan, 
spelling  out  program  schedules, 
thematic  agenda  and  proposed 
itineraries.  Participant  selection  should 
be  discussed  in  detail.  This  section 
should  conclude  with  a  discussion  of 
any  follow-up  activities  planned;  how 
the  organization  intends  to  evaluate  the 
project;  and  what  groups,  beyond  the 
direct  participants,  will  benefit  from  the 
project. 

3.  A  detailed  three-column  budget. 
See  application  package. 

4.  Resumes  (not  to  exceed  two  pages 
each)  for  key  personnel. 

5.  Confirmation  letters  from  foreign 
co-sponsors  noting  their  intention  to 
participate  in  the  program  are  required. 

6.  USIA  compliance  forms,  furnished 
with  the  application  package,  must  be 
submitted  with  the  proposal. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 


adhere  to  the  guidelines  estabUshed 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Proposals  may 
also  be  reviewed  by  the  Agency's  Office 
of  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USLA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality  and 
substance,  and  demonstrate  relevance  to 
the  Agency's  mission.  The  rationale 
should  persuade  the  reader  that  the  U.S. 
taxpayer's  dollar  is  being  well-spent  for 
a  clearly  defined  need. 

2.  Institution  Reputation/Ability: 
Institutions  should  demonstrate  their 
potential  for  program  excellence  and/or 
provide  documentation  of  successful 
programs.  If  an  organization  is  a 
previous  USIA  grant  recipient, 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG)  will  be  considered. 

3.  Project  Personnel:  Personnel's 
professional  and  logistical  expertise 
should  be  relevant  to  the  proposed 
program.  Resumes  should  be  relevant  to 
the  specific  proposal. 

4.  Thematic  Expertise:  Proposal 
should  demonstrate  the  organization's 
expertise  in  the  subject  area. 

5.  Program  Planning:  Detailed  agenda 
and  work  plan  should  demonstrate 
substance  and  logistical  capacity. 
Agenda  and  plan  should  adhere  to  the 
program  overview  described  above. 

6.  Ability  To  Achieve  Program 
Objectives:  Objectives  should  be 
realistic  and  attainable.  Proposals 
should  clearly  demonstrate  how  the 
grantee  institution  will  meet  the 
program's  objectives. 

7.  Cross-Cultural  Sensitivity/Area 
Expertise:  Proposal  should  demonstrate 
sensitivity  to  historical,  linguistic  and 
other  cross-cultural  factors;  relevant 
knowledge  of  the  geographic  area. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding  and  include 
maximum  sharing  of  information. 

9.  Cost-Effectiveness:  The  overhead 
and  administrative  components  should 
be  as  low  as  possible.  All  other  items 
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jproposed  for  USIA  funding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

10.  Cost-Sharing:  Proposals  should 
show  cost-sharing  through  direct 
funding  .contributions  and  in-kind 
supjSort  from  the  prospective  grantee 
institution. 

11.  Project  Evaluation:  Proposals 
diould  include  a  plan  to  evaluate  the 
activity's  success. 

Additional  Guidance 

The  Office  of  Academic  Programs 
offers  the  following  additional  guidance 
to  prospective  applicants: 

1.  Proposals  for  multi-country 
;}rograms  are  subject  to  review  and 


comment  by  the  USIS  post  in  the 
relevant  countries,  and  pre-selected 
participants  will  also  be  subject  to  USIS 
post  review. 

2.  Multi-coimtry  programs  should 
clearly  identify  the  counterpart 
institutions  and  provide  evidence  of  the 
institutions'  participation. 

Notice:  The  terms  and  conditions 
published  in  the  RFP  are  binding  and  may 
not  be  modined  by  any  USIA  representative. 
Explanatory  information  provided  by  the 
Agency  that  contradicts  published  language 
will  not  be  binding.  Issuance  of  the  RFP  does 
not  constitute  an  award  commitment  on  the 
part  of  the  Government.  Final  award  cannot 
he  made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 


committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  22, 1993.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  May  14, 1993. 
Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 

Educational  and  Cultural  Affairs. 

[FR  Doc.  93-12005  Filed  S-19-93:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contatne  noMcee  o<  meuMnga  pubfahed  under 
the  "Goverrvnent  in  the  Sunehine  Act~  (Pub. 
L  94-409)  5  U.S.C.  552t>(eX3). 


coMMOorrv  futures  traomo  commission 

TME  AND  DATE:  11:00  ajn.,  Friday.  June 

4,1993. 

PLACE:  2033  K  St.,  N.W..  Weakington. 

D.C,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

)een  A.  Webb, 

Sacntaiy  of  the  Commission. 

(FR  Doc.  93-12103  Filed  5-lft-93;  1:14  pml 

MUMQ  COOC  tM1-«1-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TME  AND  DATE:  11:00  a.m.,  Friday.  June 

25, 1993. 

PLACE:  2033  K  St.,  N.W..  Washington, 

D.C,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  93-12104  Filed  5-18-93;  1:14  pml 

BtLUNQ  COOC  a*1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 
TME  AND  DATE:  11:00  a.m.,  Friday.  June 
18, 1993. 

PLACE:  2033  K  St.,  N.W..  Washington, 
D.C,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6414. 

|ewiA.Wabb. 

Secretary  of  the  Commission. 

|FR  Doc.  93-12105  Filed  5-18-93;  1:14  pm] 

BNJJNO  COOC  aSI-OI-M 

COMMODITY  FUTURES  TRADING  COMMISSION 
TME  AND  DATE:  11:00  a.m.,  Friday,  June 
11. 1993. 

PLACE:  2033  K  St.,  N.W..  Washington, 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

lean  A.  Wdib. 

Secretary  of  the  Commission. 

[FR  Doc.  93-12106  Filed  5-18-93;  1:14  pml 

BILUNO  COOC  OBI-OI-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  93-11553. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TME: 
Thursday,  May  20. 1993,  10:00  a.m.. 
Meeting  Open  to  the  Public. 

This  Meeting  Has  Been  Canceled. 
DATE  AND  TIME:  Tuesday,  May  25. 1993 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 
ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b).  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
DATE  AND  TIME:  Thursday,  May  27.  1993 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 
rrEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Report  from  FEC  Administrative  Division. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy. 

Administrative  Assistant. 

|FR  Doc.  93-12100  Filed  5-18-93:  1:14  pml 

BILUNG  CODE  (71S-41-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  58  FR  28445, 

May  13. 1993. 

PREVIOUSLY  ANNOUNCED  TUME  AND  DATE  OF 

THE  MEETING:  12:00  noon,  Monday,  May 

17,  1993. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 

International  banking  matter. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  May  17, 1993. 
Jennifer  ).  Johnson, 
i^ssocjQfe  Secretary  of  the  Board. 
[FR  Doc.  93-12046  Filed  5-17-93;  4:30  pm) 

BILUNG  COOC  mO-01-P 

LEGAL  SERVICES  CORPORATION 

Office  of  the  Inspector  General 
Oversight  Committee  Changes 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  29025 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  Meetings  of  the  Legal  Services 
Corporation  Board  of  Directors  and  its 
Provision  for  the  Delivery  of  Legal 
Services,  Audit  and  Appropriations, 
Office  of  the  Inspector  General 
Oversight  Committees  will  be  held  on 
May  24, 1993.  The  meetings  will 
commence  at  8:00  a.m.  and  will  be  held 
in  the  following  order,  with  each 
meeting  commencing  following 
adjournment  of  the  prior  meeting  and 
continuing  until  all  business  has  been 
concluded: 

1.  Provision  for  the  Delivery  of  Legal 
Services  Committee; 

2.  Audit  and  Appropriations  Committee; 

3.  Office  of  the  Inspector  General  Oversight 
Committee;  and 

4.  Board  of  Directors. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Legal  Services 
Corporation,  750  1st  Street,  N.E.,  11th 
Floor,  The  Board  Room.  Washington. 
DC.  20002,  (202)  336-8800. 

CHANGES  IN  THE  MEETING: 

MATTERS  TO  BE  CONSIDERED: 

•  Item  number  "2."  is  corrected  to 
reflect  the  corrected  date  of  the  minutes 
subject  to  approval  by  the  Office  of  the 
Inspector  General  Oversight  committee 
as  those  of  the  February'  21. 1993 
meeting. 

•  In  addition,  the  following  will  be 
added  and  considered  as  agenda  item 
number  "4."  by  the  Office  of  the 
Inspector  General  Oversight  Committee. 

4.  Consideration  of  Response  to  the 
Inspector  General's  Letters  to  Senator  Ernest 
Hollings  and  Representative  Neal  Smith 
Regarding  the  Corporation's  1994 
Appropriations. 

The  revised  agenda  for  the  Office  of 
Inspector  General  Oversight  Conrmittee 
is  as  follows: 
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OFFICE  OF  THE  INSPECTOR  GENERAL 
OVERSIGHT  COMMITTEE: 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  February  21, 
1993  Meeting. 

3.  Consideration  of  Response  to  the 
Inspector  General's  Semiannual  Report 
Covering  the  Period  Ending  March  31, 1993. 

4.  Consideration  of  Response  to  the 
Inspector  General's  Letter  to  Senator  Ernest 
Hollings  and  Representative  Neai  Smith 
Regarding  the  Corporation's  1994 
Appropriations. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie.  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  ah  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 


Date  Issued:  May  18, 1993. 
Patricit  D.  Batie. 

Corporate  Secretary. 

[FR  Doc.  93-12153  Filed  5-18-93;  3:44  pm) 

BUJJNO  CODE  7060-01-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  deleted  the 
following  item  firom  the  previously 
annoimced  open  meeting  (Federal 
Register,  Vol.  58,  No.  90,  page  28092, 
May  12, 1993)  scheduled  for 
Wednesday,  May  19, 1993. 

4.  Final  Rule:  Amendment  to  Part  710, 
NCUA's  Rules  and  Regulations,  Voluntary 
Liquidation. 

The  Board  voted  imanimously  to 
delete  this  item  from  the  open  agenda, 
because  consideration  of  the  item  would 
have  been  premature.  Earlier 
announcement  of  this  change  was  not 
possible. 


The  previously  announced  items 
were: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Request  by  Florida  Horizons  Federal 
Credit  Union  for  a  Community  Charter 
Conversion. 

3.  Proposed  Rule:  Amendment  to  Part  704, 
NCUA's  Rules  and  Regulations,  Corporate 
Credit  Unions. 

5.  Appeal  by  Farm  Credit  Employees 
Federal  Credit  Union,  St.  Paul,  Minnesota,  of 
Regional  Director's  Decision  to  Disapprove 
Request  for  Overlap  of  Field  of  Membership. 

This  meeting  is  scheduled  for  9:30 
a.m.,  in  the  Filene  Board  Room,  1776  G 
Street,  N.W.,  Washington,  D.C. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  93-12052  Filed  5-17-93;  5:08  am) 
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This  SKlion  ol  th«  FEDERAL  REGISTER 
contains  sditorial  corrsclions  of  previousty 
publi«h«d  PrMidential,  Ruta.  Propos«d  Ruie, 
and  NoHca  documents.  Th«8«  conections  are 
prepared  by  tte  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
Itw  appropriate  document  categories 
eisevvhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharlc 
Adminictration 

50  CFR  Part  683 

[Docket  No.  920788-3065] 
RIN  0648-AE94 

Wastam  Pacific  Bottomflsh  and 
Saamount  Groundflsh  Rshaiiaa 

Correction 

bi  rule  document  93-10338  beginning 
on  page  26255  in  the  issue  of  Monday, 
May  3. 1993,  make  the  following 
correction: 

On  page  26255,  in  the  third  column, 
in  the  second  to  the  last  paragraph,  in 
the  second  line,  "50  CFR  part  783" 
should  read  "50  CFR  part  683". 

HLUNQ  COOE  1S06-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docitat  Na  93-1 ;  FCC  93-201] 

Radio  Scannara  That  Receive  Cellular 
Talephona  Tranamissiona 

Comert/o/i 

In  rule  document  93-9847  beginning 
on  page  25574  in  the  issue  of  Tuesday, 
April  27, 1993,  make  the  following 
correction: 


115.121    [Cemcled) 

On  page  25575,  in  the  2d  column,  in 
§  15.121  (a),  in  the  13th  line,  insert 
"include,"  after  "user". 


■ILUNOCOOl:  U0S4M-O 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Management 

[NMM)60-03-4210-04;  NMNM  82227] 

Raalty  Action,  Exchange,  Valencia 
County,  Naw  Mexico 

ComdJon 

In  notice  document  93-7905 
beginning  on  page  17906  in  the  issue  of 
Tuesday,  April  6, 1993,  make  the 
following  corrections: 

On  page  17906,  in  the  second  column, 
in  the  land  description  for  New  Mexico 
Principal  Merdidian: 

1.  In  T.  6N.,  R.  4E.,  in  Sec.  4, 
"E»/2SEV«;"  should  read  "EV2S\VV4;". 

2.  "T.  7N.,  4.  4E.,"  should  read  "T. 
7N.,  R.  4E.,". 

BILUNO  COOe  1506^-0 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RIN3150-AE49 

FY  1991  and  1992  Proposed  Rule 
implementing  the  U.S.  Court  of 
Appeals  Decision  and  Revision  of  Fee 
Schedules;  100%  Fee  Recovery,  FY 
1993 

Correction 

In  proposed  rule  document  93-9296 
beginning  on  page  21662  in  the  issue  of 
Friday,  April  23,  1993,  make  the 
following  corrections: 

1.  On  page  21672,  in  Table  IV,  the 
dollar  ($)  amounts  appearing  in  the 
three  lines  before  the  footnotes  should 
have  appeared  below  the  fourth  and 
fifth  columns  of  the  table  (for  an 
example,  see  Table  VI  on  page  21675). 


2.  On  page  21675,  in  Table  VI.  in  the 
second  line  before  the  footnotes,  remove 
footnote  reference  "2"  after  "4.3 
million.". 

3.  On  page  21676.  in  the  third 
column,  in  the  table,  under  Annual  fees, 
in  the  fifth  line,  "680  to  26,4001.  '" 
should  read  "680  to  26,400.  '". 

§170.21    [Corrected] 

3.  On  page  21679,  in  §  170.21.  in  the 
table,  in  the  first  column  heading 
(Facility  *  *  *  type  of),  insert  "Fees" 
after  "or*;  and  in  K.2.,  in  the  second 
line,  insert  a  hyphen  between  "(1)"  and 
"(8)". 

$171.16    [CorrM:tMl] 

4.  On  page  21686,  in  §  171.16(d),  in 
the  table  at  the  bottom  of  the  page, 
under  Low  Enriched  Fuel,  remove  all  the 
material  that  appears  after  the  sixth  line 
(Surcharge). 

BtLUNQ  CODE  150641-0 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  12 

[T.D.  93-27] 

Country  of  Origin  of  Textile  Products 
From  U.S.  Insular  Possessions 

Correction 

In  rule  document  93-8705  beginning 
on  page  19347  in  the  i.ssue  of 
Wednesday,  April  14, 1993,  make  the 
following  correction: 

On  page  19349,  in  the  second  colunui, 
the  amendatory  instruction  for  §  12.130 
should  read  as  follows: 

2.  Section  12.130  is  amended  by 
redesignating  paragraph  (c)  and  its 
heading  as  paragraph  (c)(1).  adding  a 
new  heading  to  paragraph  (c),  and 
adding  paragraph  (c)(2)  to  read  as 
follows: 

BILLING  CODE  150541-0 


IMI 


ni 


mi  mm  tm 

m  ma  am 

M  ^  ** 

^  I 

s  5 


£      £      E 


Thursday 
May  20,  1993 


Part  II 

Federal  Housing 
Finance  Board 

12  CFR  Parts  935  and  940 
Federal  Home  Loan  Bank  System: 
Secured  Loans  (Advances)  and  Advances 
to  Nonmember  Mortgagees;  Final  Rule 
and  Interim  Rule 


IP  iB  M 

i  i 


29456        Federal  Register  /  Vol.  58.  No.  96  /  Thursday.  May  20,  1993  /  Rules  and  Regulations 


FEDERAL  HOUSING  HNANCE  BOARD 

12  CFR  Parts  935  and  940 
[No.  93-43] 

Advancaa 

AGENCY:  Federal  Housing  Finance 

Board. 

ACnOM:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Board)  is  amending  its 
regulations  to  establish  revised  and  new 
reguirements  governing  secured  loans 
(called  advances)  made  by  the  Federal 
Home  Loan  Banks  (Banks).  The  hnal 
rule  modifies  or  renews  existing 
regulations  and  implements  provisions 
in  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989 
(FIRREA),  which  amended  the  Federal 
Home  Loan  Bank  Act  of  1932  (Act).  The 
rule  also  incorporates  into  the  new 
regulations  the  Board's  Statements  of 
Policy  on  advances,  to  the  extent 
deemed  appropriate.  These  regulations 
are  designed  to  facihtate  the  Banlcs' 
abiUty  to  provide  flexible  and  economic 
funding  to  their  members  for  the 
purpose  of  implementing  FIRREA 's 
increased  emphasis  on  the  Bank 
System's  support  of  affordable  housing 
finance. 

EFFECTIVE  DATE:  June  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Freidel,  Financial  Analyst, 
(202)  408-2976;  Thomas  D.  Sheehan. 
Assistant  Director,  (202)  408-2870, 
District  Banks  Directorate;  James  H. 
Gray  Jr.,  Associate  General  Counsel, 
(202)  408-2552;  Sharon  B.  Like, 
Attorney-Advisor,  (202)  408-2930; 
Charles  J.  Szlenker,  Attorney-Advisor, 
(202)  40S-2554.  Office  of  L^al  and 
External  Affairs;  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006. 

SUPPt^MENTARY  INFORMATION: 

I.  Background 

The  Federal  Home  Loan  Bank  System 
(System)  is  comprised  of  12  District 
Banks.  Each  Bank  is  federally  chartered 
and  managed  by  a  board  of  directors 
that  sets  policies  pursuant  to  regulations 
and  guidelines  established  by  the  Board. 
The  Banks  act  as  intermediaries  in  the 
capital  markets,  raising  funds  on 
favorable  terms  and  passing  the 
proceeds  on  to  member  institutions  in 
the  form  of  advances.  Advances  are 
required  to  be  fully  seoired,  primarily 
by  residential  mortgage  collateral,  see  12 
U.S.C.  1430(a),  and  are  made  available 
over  a  range  of  maturities.  The  Board's 
primary  duty  is  to  ensure  that  the  Banks 
operate  in  a  financially  safe  and  sound 


manner.  The  Board  also  is  responsible 
for  supervising  the  Banks,  ensuring  that 
they  carry  out  their  housing  finance 
mission,  and  ensuring  that  they  remain 
adequately  capitalized  and  able  to  raise 
funds  in  the  capital  markets.  See  12 
U.S.C.  1422a(a)(3),  1422b(a)(l),  as 
amended  by  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550, 106  Stat.  3672 
(1992). 

All  savings  associations  that  are 
regulated  by  the  Office  of  Thrift 
Supervision  (OTS)  are  members  of  the 
System,  as  are  many  savings  banks 
regulated  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  a 
limited  number  of  insurance  companies. 
With  the  passage  of  FIRREA  (Pub.  L. 
101-73, 103  Stat.  183  (August  9, 1989)), 
membership  in  the  System  also  was 
opened  to  federally  insured  commercial 
banks  and  credit  unions  that  make  long- 
term  home  mortgage  loans  and  that  have 
at  least  10  percent  of  their  total  assets 
in  residential  mortgage  loans.  See  12 
U.S.C.  1424(a). 

Each  member  is  required  to  hold  stock 
in  its  Bank  based  upon  the  level  of  the 
member's  mortgage-related  assets  or 
total  assets  and  the  member's  level  of 
outstanding  advances.  See  12  U.S.C. 
1426, 1430(e)  (3).  Bank  stock  is  not 
publicly  traded  and  is  redeemable  at 
par.  See  id.  Historically,  Bank  stock  has 
paid  dividends. 

IL  Proposed  Rulemaking 

On  October  1, 1992,  the  Board 
published  for  public  comment  a  notice 
of  proposed  rulemaking  governing  the 
Banks'  advances  programs  (proposed 
rule).  (57  FR  45338  (Oct.  1, 1992)).  The 
comment  period  ended  November  30, 
1992. 

The  Board  received  letters  from  32 
commenters  on  the  proposed  rule. 
Responses  were  submitted  by  nine 
Banks,  five  trade  associations,  three 
federal  regulators,  nine  savings 
association  members,  three  commercial 
bank  members,  and  three  insurance 
companies,  one  of  which  is  a  member. 
In  general,  the  commenters  expressed 
overall  support  for  the  proposed  rule.  A 
discussion  of  the  comment  letters  is 
included  in  the  analysis  of  the  final 
rule. 

III.  Analysis  of  Final  Rule 

Subpart  A — Advances  to  Members 

A.  Primary  Credit  Mission  of  the  Banks 

Section  935.2  of  the  final  rule  sets 
forth  the  primary  credit  mission  of  the 
Banks,  which  is  to  enhance  the 
availability  of  residential  mortgage 
credit  by  providing  a  readily  available, 


economical  and  affordable  source  of 
funds,  in  the  form  of  advances,  to  their 
member  institutions.  In  order  to  carry 
out  this  mission,  the  Banks  shall  offer 
competitively  priced  advance  products 
and  programs  that  satisfy  their 
members'  credit  needs.  Limitations  on 
advances,  beyond  those  specifically 
prescribed  by  statute,  regulation,  policy 
or  other  requirements  of  the  Board,  shall 
be  those  that  protect  the  financial 
integrity  of  a  Bank  and  accommodate 
the  practical  constraints  associated  with 
a  Bank's  ability  to  raise  funds. 

B.  Bank  Advances  Poficies  and 
Application  for  Advances 

Section  935.3  of  the  final  rule 
continues  the  requirement  in  the 
Board's  ourent  regulation  that  each 
Bank's  board  of  directors  adopt,  and 
review  at  least  semiannually,  a  policy 
on  extending  advances  to  members  of 
that  Bank.  Each  Bank  shall  provide  a 
copy  of  its  advances  policy,  and  any 
revisions  thereto,  to  the  Board.  Each 
Bank's  pohcy  shall  be  consistent  with 
the  requirements  of  the  Act,  12  U.S.C. 
1421  et  seq.,  this  part,  and  poUcy 
guidelines  established  by  the  Board.  A 
Bank's  board  of  directors  may  designate 
officers  authorized  to  extend  or  deny 
credit,  or  take  other  actions  consistent 
with  the  Bank's  advances  policy. 
Exceptions  to  a  Bank's  policy  must 
receive  the  approval  of  its  board  of 
directors,  a  committee  thereof,  or 
officera  specifically  authorized  by  the 
board  of  directors  to  approve 
exceptions.  Such  exceptions  to  Bank 
policy  must  comply  with  the  Act,  this 
part,  and  policy  guidelines  of  the  Board. 

Section  935.4  of  the  final  rule  requires 
the  Banks  to  enter  into  written  advances 
and  security  agreements  with  their 
members  that  govern  the  terms  and 
conditions  under  which  credit  will  be 
extended.  Section  935.4(a)  permits la 
Bank  to  accept  oral  or  written 
applications  for  advances  from  its 
members.  Section  935.4(b)  specifies  that 
a  Bank  shall  require  any  member  to 
which  an  advance  is  made  to  enter  into 
a  primary  and  unconditional  obligation 
to  repay  such  advance  and  all  other 
indebtedness  to  the  Bank.  Section 
935.4(c)(1)  provides  that  a  Bank  shall 
make  only  fully  secured  advances  to  its 
members.  Sections  935.4(c)  (2)  and  (3) 
provide  that  a  Bank  shall  execute  a 
written  security  agreement  with  each 
borrowing  member  that  gives  the  Bank 
a  perfectible  security  interest  in  the 
collateral  pledged  to  secure  the 
advances.  In  practice,  the  advances  and 
security  agreements  may  be 
consolidated  in  one  document.  Such 
document  may  also  constitute  a  master 
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agreement  ooveriDg  all  outstanding 
advances  by  a  Bank  to  a  member. 

Section  935.4(d)  of  the  final  rule 
requires  a  Bank's  boefd  of  directors,  or 
a  delegated  committee  thereof,  to 
approve  the  Bank's  advances 
application  forms,  advances  agreement 
forms,  and  security  agreement  forms.  A 
Bank's  board  is  not  required  to  approve 
each  revision  to  an  already  approved 
form,  if  the  resulting  document  is 
substantially  the  same  as  the  previously 
approved  form.  The  Ad  requires  that 
the  form  for  the  advances  application,  as 
well  as  the  form  of  the  document 
evidencing  a  member's  obligation  to 
repay  outstanding  advances,  be 
approved  by  the  Board.  12  U.S.C  1429. 
1430(d).  The  final  rule  deems  the  forms 
to  be  approved  by  the  Board,  if  the 
terms  of  the  documents  comply  with  the 
requirements  prescribed  in  this  part. 
The  Banks  are  roqmred  to  provide  the 
Board  with  copies  of  their  standard 
forms  for  all  advances  and  security 
agreements,  as  well  as  any  substantive 
revisions  thereto. 

C.  Limitations  on  Access  to  Advances 

Section  935.5(a)  of  the  final  rule 
implements  12  U.S.C.  1429  by 
authorizing  the  Banks,  in  their 
discretion,  to  limit  or  deny  a  member's 
application  for  en  advance,  or  to 
approve  it  on  such  additional  terms  as 
the  Bank  may  prescribe,  subject  to  the 
Act,  this  part,  and  any  Board  policy 
guidelines.  Advances  may  be  limited  or 
denied  if.  in  the  Bank's  judgment,  a 
m«nber  is  engaged  or  has  engaged  in 
any  unsafe  or  unsoimd  banking 
practices,  has  inadequate  capital,  is 
sustaining  operating  losses,  has 
financial  or  managerial  deficiencies  that 
bear  upon  the  member's 
creditworthiness,  or  has  any  other 
deficieiuues  as  determined  by  the  Bank. 

A  comment  letter  irora  a  trade 
association  suggested  that  the  language 
in  §  935.5(a)  be  changed  from 
"sustaining  operating  losses"  to 
"sustaining  significant  operating  losses 
over  time,"  to  permit  members  incurring 
a  one-time  series  of  write-downs  over 
several  quarters  to  retain  access  to 
advances.  However,  §935. 5(a)  is 
intended  to  provide  general  guidance  to 
the  Banks  on  their  credit  underwriting 
practices.  Eadi  Bank  retains  Ae 
discretion  to  develop  its  own 
underwriting  standards  and  to  approve 
or  deny  applications  for  advances  based 
on  a  member's  financial  condition.  As 
such,  the  Board  believes  the  outre 
general  laiaguage  is  appropriate. 


D.  Lending  to  Capital  Deficient 
Members 

Provisions  governing  Bank  advances 
to  certain  capital  deficient  members 
were  published  at  §  935.5(b)--(€)  of  the 
proposed  rule.*  The  proposed  rule  also 
included  a  definition  of  tangible  capital 
at  §935.1. 

The  Board  received  seven  comment 
letters  addressing  this  section.  Among 
them  were  comments  from  two  Federal 
regulators  with  responsibiUty  for 
members  that  could  be  affected  by  this 
section. 

Due  to  the  important  points  raised  by 
the  commenters.  partialiarly  those 
provided  by  the  raguiators,  the  Board 
has  decided  to  defer  action  on  this 
section  of  the  rule  until  a  subsequent 
rulemaking.  Accordingly,  the  Board  has 
removed  proposed  §  935.5(b)-(e)  and 
the  definition  of  tangible  capital  in 
proposed  §  935.1  from  the  final  rule. 

The  Board  intends  to  consider  all  of 
the  comments  received  on  proposed 
§§  935.5(bHe)  and  935.1,  including  the 
two  regulators'  comments,  and  issue  a 
separate  rulemaking  on  this  subject  in 
the  near  future.  The  Board  also  will 


'  S«:tion  935.5(bHe)  as  proposed  provided. 

(b)  Advanou  to  memben  without  potHivt 
tangible  copita^—^\i  New  advances.  A  Bank  shaU 
not  make  a  new  advance  available  to  a  member 
without  positive  tangible  capital  unless: 

(:)  The  nember's  appropriate  Federal  hiMi>  iim 
agency  or  insurer  requests  in  wiitii^  that  tha  R^tfc 
make  such  advance;  mid 

(ii)  The  Bank  delanninas  in  its  discretioa  thai  it 
may  safely  make  such  advance  to  the  mecnber.  The 
Bank  shall  promptly  inform  the  Board  of  any  such 
request 

(2)  Renewal  of  maturing  advances,  (i)  A  Bank 
may  renew  an  existing  advance  tc  a  "~f^^ 
without  positive  tangible  capital  for  successive 
terms  of  up  to  30  days  each  if  the  Bank  determines 
that  it  may  safely  make  such  renewals  to  the 
member. 

(ii)  A  Bank  may  renew  an  existii^  advance  to  a 
member  without  pocilive  tangible  capital  for  a  tana 
greater  than  30  days  at  the  wnlten  request  of  the 
appropriate  Federal  banking  agency  or  insurer  if  the 
Bank  detannjaas  that  it  may  safely  make  such 
renewal. 

(c)  Ueaibert  without  Federal  reguJalon.  The 
provisions  of  paragraph  (b)  of  this  section,  in  tha 
case  of  members  that  are  not  foderally  insured 
depository  inatitutions.  may  be  implemented  upon 
wntlen  reqtwat  to  the  Baak  Erom  the  mamber's  state 
ragulator. 

(d)  Reporting.  (1)  Each  Bank  shall  provide  iha 
Board  with  a  monthly  report  of  the  Banks  advances 
and  commitments  outstanding  to  each  of  its 
members. 

(2)  Such  monthiy  report  shall  be  in  a  (oraul  or 
on  a  fbrai  pra9crib«d  by  the  Board. 

(3)  Each  Bank  shall,  upon  wriueo  request  frooi  a 
member's  appropriate  Federal  banking  agency, 
insurer  or  state  regulator,  provide  to  such  entity 
information  oa  advancaa  and  coeuniUaeots 
outstanding  to  tha  meoibar. 

(e)  Advance  comaitmeats.  Tha  wrUtan  advance* 
agreement  required  by  §  935  4{bK2J  of  this  part  shall 
sUpulats  that  the  Bank  shall  not  hind  commitmenU 
for  advance*  previously  made  to  manbers  whose 
access  to  advances  is  restricted  purmant  to  this 
section. 


consider  additional  public  comments  on 
lending  to  capital  deficient  members  as 
part  of  that  rulemaking. 

Until  further  regulatory  action  is 
taken  in  this  area,  landing  to  certain 
capital  deficient  members  will  continue 
to  be  governed  by  the  Board's  cunent 
policy  adopted  in  April  1992  (see  Board 
Resolution  No.  92-277.1). 

E.  Terms  and  Conditions  for  Advances 
Section  935.6  of  the  final  rule  adopts 
substantially  all  of  the  provisions  of 
§  935.6  of  the  proposed  rule.  Section 
935.6(a)  of  the  final  rule  continues  the 
Board's  regulatory  requirement  that  the 
Banks  offer  advant^s  with  maturities  of 
up  to  ten  years.  The  rule  also  authorizes 
each  Bank  to  offer  advances  with 
maturities  of  any  length,  consistent  with 
the  safe  and  sound  operation  of  the 
Bank.  Section  935.6(a)  finalizes  an 
earlier  rulemaking,  initiated  by  the 
Board's  interim  final  rule,  see  57  FR 
42888  (Sept.  17,  1992).  eliminating  a 
Board  regulatory  requirement  that 
advance  maturities  not  exceed  20  years. 
The  requirement  that  the  Banks  offer 
advances  with  maturities  of  up  to  ten 
years  is  designed  to  ensure  that  a 
sufficient  variety  of  advance  maturities 
is  available  to  assist  members  in  their 
asset/liabihty  management  Members 
frequently  hedge  against  interest  rate 
movements  by  funding  their  long-term 
home  mortgage  loans,  which  generally 
have  an  average  life  of  between  five  and 
ten  years,  with  matching  term  Bank 
advances.  Long-term  advances  provide 
an  important  fimding  source  for  non- 
conforming loans  for  which  the 
secondary  market  has  not  been  a  viable 
financing  alternative. 

Allowing  the  Banks  to  offer  advances 
with  maturities  greater  than  20  years 
facilitates  the  Banks'  support  of 
affordable  housing  finance.  Some 
participants  in  the  Affordable  Housing 
Program  (AHP).  see  12  U.S.C  1430(i),  12 
CFR  part  960.  have  requested  AHP  loans 
with  maturities  greater  than  20  years 
from  Bank  members  in  order  to  lock  in 
financing  over  the  hfe  of  a  project. 
Members  are  often  imderstandably 
reluctant  to  provide  such  long-term 
financing  without  matched  fimding.  The 
availability  of  Bank  advances  with 
maturities  greater  than  20  years  eruiblas 
members  to  match  fund  such  projects 
and  avoid  interest  rate  risk  exposure. 

Although  offering  longer-term  fwading 
could  expose  the  Banks  to  additional 
interest  rate  risk,  their  ability  to  raise 
long-term  debt,  the  availabiUty  of 
hedging  options,  and  the  Banks' 
expertise  in  asset/liabiLty  management 
will  allow  them  to  offer  advances  with 
a  broad  range  of  matiuitias  without 
undue  financial  risk.  Tha  Banks  will 
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oBet  such  funding  onlv  to  the  extent 
they  are  able  to  control  their  own 
interest  rate  risk  exposure. 

The  Board  received  two  comment 
letters  on  its  earlier  rulemaking  in  this 
area.  Both  letters  were  from  depository 
institution  trade  associations,  which 
expressed  overall  support  for  the 
elimination  of  the  20-year  limit  on 
advance  maturities.  One  association 
recommended  that  the  Board  perform  an 
annual  review  to  asstue  that  the  Banks 
are  meeting  the  needs  of  their  members 
in  a  safe  and  sound  manner.  The  second 
commenter  urged  that  the  Board 
monitor  the  use  of  long-term  advances 
to  ensure  that  the  Banks  do  not  inciu 
greater  interest  rate  risk. 

The  suggested  monitoring  is  already  a 
part  of  the  Board's  oversight  of  the 
Banks'  financial  operations.  The  Board 
determines  whether  the  Banks  are 
meeting  the  needs  of  their  members  in 
a  safe  and  sound  manner  through  the 
annual  examination  process.  The  Board 
also  has  set  policy  limits  on  the  Banks' 
interest  rate  risk  exposure  and  monitors 
their  exposure  on  a  quarterly  basis.  See 
Financial  Management  Policy,  Board 
Resolution  No.  91-214,  dated  June  25, 
1991  (Financial  Management  Policy). 

Section  935.6(b)(1)  of  the  final  rule 
eliminates  a  current  Board  policy 
requirement  that  the  Banks  generally 
price  advances  within  a  prescribed 
schedule  of  minimiun  and  maximum 
mark-ups  over  their  cost  of  issuing 
consolidated  obligations  (COs).  Each 
Bank  is  instead  required  to  price 
advances  taking  into  account  its 
marginal  cost  of  raising  matching 
maturity  funds  in  the  marketplace,  as 
well  as  any  administrative  and 
operating  costs  associated  with  making 
the  advances.  Section  935.6(b)(3) 
provides  that  advances  offered  through 
a  Bank's  AHP  are  exempt  from  this 
requirement.  See  12  U.S.C.  1430(j):  12 
CFR  part  960. 

Under  the  Board's  current  policy 
pricing  schedule,  the  Banks  are  required 
to  price  advances  within  a  specified 
range  above  their  estimated  cost  of 
issuing  COs.  A  required  minimum 
mark-up  of  20  basis  points  over  the  cost 
of  COs  applies  across  the  maturity 
spectrum.  The  maximum  permissible 
mark-up  on  advances  declines  from  a 
high  of  120  basis  points  over  the  cost  of 
COs  for  advances  with  maturities  greater 
than  six  months  and  less  than  or  equal 
to  one  year,  to  a  low  of  60  basis  points 
over  the  cost  of  COs  for  advances  with 
maturities  greater  than  nine  years. 

At  the  time  the  pricing  schedule  was 
established,  COs  dominated  Bank 
funding.  However,  while  COs  remain 
the  Banks'  primary  funding  source, 
member  deposits  now  comprise  about 


18  percent  of  the  System's  liabilities. 
Since  deposits  can  be  a  lower  cost 
funding  alternative  for  short-term 
advances,  a  Bank's  overall  short-term 
cost  of  funds  may  at  times  be  lower  than 
its  cost  of  issuing  COs.  By  removing  the 
minimum  mark-up,  the  Board  is 
encouraging  the  Banks'  efforts  to 
provide  attractively  priced  funding  to 
their  members. 

Moreover,  the  minimum  and 
maximum  mark-ups  no  longer  meet 
their  intended  policy  objectives.  The  20 
basis  point  minimum  mark-up  was 
intended  to  preclude  the  Banks  from 
pricing  advances  below  their  total  cost 
of  funding  the  advances.  When  the 
pricing  schedule  was  established, 
individual  Bank  operating  expenses,  as 
a  percentage  of  assets,  ranged  from  ten 
to  18  basis  points.  The  Banks  have 
subsequently  introduced  operating 
efficiencies  that  have  significantly 
reduced  the  cost  of  their  operations. 

Rather  than  continuing  to  use  a 
pricing  schedule  based  on  static 
expense  figures,  which  may  or  may  not 
be  accurate  over  time,  §  935.6(b)(1)  of 
the  final  rule  provides  each  Bank  with 
the  discretion  to  determine  the 
appropriate  minimum  mark-up  on 
advances  based  upon  its  current 
administrative  and  operating  costs.  This 
flexibility  should  enhance  the  Banks' 
regional  competitiveness,  since  the 
minimum  mark-up  on  advances  will 
reflect  an  individual  Bank's,  rather  than 
the  System's,  funding  and 
administrative  costs. 

The  ciurent  maximum  mark-up, 
which  declines  as  advance  maturities 
increase,  was  principally  intended  to 
encourage  long-term  lending  for  housing 
finance  purposes,  as  well  as  to  ensure  a 
supply  of  longer-term  funds  at  a 
reasonable  cost  to  assist  members  in 
their  asset-liability  management. 
However,  over  the  past  several  years  the 
maximum  mark-up  has  not  been  a 
binding  constraint.  Banks  generally 
have  priced  advances  well  below  the 
pricing  ceiling  and  at  relatively  constant 
margins  across  the  maturity  spectrum. 

Two  Banks  and  two  trade  associations 
expressed  support  for  the  elimination  of 
the  pricing  schedule.  One  member 
institution  recommended  that  the  Board 
limit  the  mark-up  on  advances  to  60 
basis  points  to  cap  the  administrative 
and  operating  costs  the  Banks  can  pass 
on  to  their  members.  However,  as 
discussed  earlier,  the  Banks  have  priced 
advances  well  within  the  maximum 
allowable  mark-up.  The  Board  believes 
that  the  Banks  will  continue  to  price 
short-  and  long-term  advances 
competitively  without  an  explicit 

Sricing  schedule.  In  addition,  pricing 
exibility  allows  the  Banks  to  include 


hedging  costs  when  pricing  advances, 
particularly  when  market  constraints 
inhibit  their  ability  to  match  fund 
advances.  Therefore,  §935.6(bKl)  is 
published  as  proposed. 

Section  935.6(b)(2)(i)  of  the  final  rule 
adopts  substantially  all  of  the  proposed 
provisions  authorizing  the  Banks  to 
extend  credit  to  individual  members  on 
varying  terms,  based  upon  the  credit 
and  other  risks  associated  with  lending 
to  a  particular  member,  or  other 
reasonable  criteria,  provided  the  criteria 
apply  equally  to  all  members. 

Section  7(j)  of  the  Act  requires  that 
each  Bank's  board  of  directors 
administer  the  affairs  of  the  Bank  "fairly 
and  impartially  and  without 
discrimination  in  favor  of  or  against  a 
member  borrower."  See  12  U.S.C. 
1427(j).  Section  9  of  the  Act  gives  the 
Banks  broad  authority  to  determine  the 
terms  of  an  advance,  subject  to  statutory 
and  regulatory  requirements. 
Specifically,  it  provides  that  a  Bank 
"may  at  its  discretion  deny  any  such 
application  (for  an  advance],  or,  subject 
to  the  approval  of  the  Board,  may  grant 
it  on  such  conditions  as  the  [Bank]  may 
prescribe."  12  U.S.C.  1429  (emphasis 
added).  '' 

The  Board  has  concluded  that  the 
extension  of  credit  on  differing  terms  to 
Bank  members  based  on  the  member's 
creditworthiness,  or  other  reasonable 
criteria  applied  equally  to  all  members, 
does  not  constitute  "discrimination" 
under  section  7(j)  of  the  Act.  Such  a 
practice  is  consistent  with  the  Banks' 
broad  discretion  to  make  advances 
under  section  9  of  the  Act.  It  also  is 
consistent  with  a  Federal  district  court 
ruling  in  1983  that  sections  9  and  7(j)  of 
the  Act,  when  read  together,  confer 
upon  the  Banks  plenary  discretion  in 
the  exercise  of  their  lending  authority. 
See  Fidelity  Financial  Corp.  v.  Federal 
Home  Loan  Bank  of  San  Francisco,  589 
F.  Supp.  885,  897  (N.D.  Cal.  1983),  affd. 
792  F.2d  432  (9th  Cat.  1986).  cert, 
denied,  479  U.S.  1064  (1987). 

Furthermore,  risk-based  pricing  of 
advances  should  enhance  the  fairness  of 
the  Banks'  credit  programs,  since  terms 
on  advances  and  other  Bank  credit 
products  to  more  creditworthy  members 
should  be  more  favorable  than  those  to 
members  posing  a  greater  credit  risk  to 
a  Bank.  Risk-based  pricing  will  allow 
the  Banks  to  offer  competitive  rates  to 
their  more  creditworthy  members, 
thereby  enabling  the  Banks  to  better 
carry  out  their  housing  finance  mission. 
It  also  will  compensate  the  Banks  for 
bearing  any  increased  credit  exposure 
associated  with  lending  to  higher  risk 
members. 

Differential  pricing  of  advances  based 
upon  criteria  other  than  risk  also  would 
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be  allowed,  subject  to  the  application  of 
consistent  standards  to  all  borrowing 
members.  For  example,  certain  Banks 
have  offiered  "volume  discounts"  to 
members  who  finance  a  certain 
percentage  of  their  total  assets  v^th 
Bank  advances. 

Six  commenters,  three  Banks,  two 
trade  associations,  and  one  savings 
association  member,  expressed  overall 
support  for  differential  pricing.  One 
Beuik  noted  that  risk-based  pricing 
encompasses  more  than  credit  risk, 
which  was  the  only  risk  specified  in  the 
proptosed  rule.  The  Board  agrees  and  has 
revised  §935. 6{b)(2)(i)(A)  to  explicitly 
permit  the  Banks  to  price  advances 
taking  into  account  credit  and  other 
risks,  as  well  as  other  reasonable  criteria 
that  are  applied  etjually  to  all  members. 
One  trade  association  recommended 
that  the  Banks'  differential  pricing 
guidelines  be  well  delineated  to  allow 
for  better  planning  by  members.  The 
second  trade  association  suggested  that 
the  differential  pricing  guidelines  be 
included  in  the  Banks'  credit  policies 
and  reviewed  periodically  by  the  Banks' 
boards  of  directors.  Section 
935.6(b)(2)(ii)  of  the  proposed  rule 
required  that  the  Banks  establish  written 
standards  and  criteria  for  differential 
pricing.  To  provide  further  clarification, 
§935.6(b)(2)(ii)  of  the  final  rule  requires 
the  Banks  to  incorporate  the  standards 
into  their  advances  policies,  which  are 
reviewed  by  the  Banks'  boards  of 
directors  at  least  semiannually. 

Section  10(i)  of  the  Act,  as  amended 
by  FIRREA,  requires  each  Bank  to 
establish  a  Community  Investment 
Program  (OP)  to  provide  funding  for 
members  to  undertake  community- 
oriented  mortgage  lending.  See  12 
U.S.C.  1430(i).  "Community-oriented 
mcfftgage  lending"  is  defined  in  section 
10(i)  to  include  loans  to  finance  the 
purchase  and  rehabilitation  of  housing 
for  low-  and  moderate-income  families, 
and  commercial  and  economic 
development  activities  benefiting  low- 
and  moderate-income  families  or 
activities  located  in  low-  and  moderate- 
income  neighborhoods.  Id. 

The  Act  requires  that  the  Banks  price 
QP  advances  "at  the  cost  of 
consohdated  [Bank]  obligations  of 
comparable  maturities,  taking  into 
account  reasonable  administrative 
costs."  Id.  However,  as  noted 
previously,  the  Banks'  overall  short- 
term  funding  costs  can  at  times  be  lower 
than  their  cost  of  issuing  COs.  Section 
935.7  of  the  final  rule,  therefore,  adopts 
as  proposed  the  provision  directing  the 
Banks  to  price  CIP  advances  as  provided 
in  S  935.6,  except  that  the  cost  of  such 
OP  advances  shall  not  exceed  the 
Bank's  cost  of  issuing  COs  of 


comparable  maturity,  taking  into 
account  reasonable  administrative  costs. 

F.  Fees 

The  Banks  currently  are  required  by 
Board  policy  to  charge  prepayment  fees 
that  make  them  financially  indifferent  to 
a  borrower's  decision  to  prepay 
advances.  These  fees  are  designed  to 
protect  the  Banks  from  interest  rate  risk 
and  can  be  considered  the  price  of  the 
member's  option  to  prepay.  Since  many 
advances  are  fundea  by  Bank  debt  with 
matching  maturities  and  prepayments 
occur  when  interest  rates  fall,  the  Banks 
can  suffer  losses  if  the  principal  portion 
of  the  prepaid  advances  must  be 
invested  in  lower  yielding  assets  which 
continue  to  be  funded  by  higher  cost 
debt. 

Under  cxurent  Board  policy, 
prepayment  fees  must  be  equal  to  90  to 
110  percent  of  the  present  value  of  the 
lost  cash  flow  to  the  Bank,  based  upon 
the  difference  between  the  contract  rate 
on  the  prepaid  advance  and  the  rate  for 
a  new  advance  of  the  same  remaining 
maturity.  The  discount  rate  for 
calculating  the  present  value  is  the 
current  offering  rate  for  a  new  advance 
with  the  same  remaining  maturity. 

Although  theoretically  designed  to 
insulate  the  Banks  from  interest  rate 
risk,  the  current  prepayment  fee 
requirement  may  not  adequately 
compensate  a  Bank  for  the  loss  in  future 
cash  flows  due  to  an  advance 
prepayment.  The  discount  rate  used  in 
the  calculation  assumes  that  the  Bank 
can  replace  the  prepaid  advance  with  a 
new  advance.  However,  in  the  current 
operating  environment,  such 
opportunities  have  not  always  been 
readily  available.  The  Bank  is  then 
forced  to  invest  the  prepaid  principal 
and  fees  in  lower-yielding  assets, 
generally  at  a  reduced,  and  sometimes 
even  a  negative,  spread  or  to  retire  the 
underlying  debt,  possibly  at  a  loss. 

Section  935.8(b)  (1)  of  the  final  rule 
adopts  as  proposed  the  provision 
requiring  that  the  Banks  charge 
prepayment  fees,  but  authorizing  each 
Bank  to  determine  the  cost  of  the 
prepayment  option.  The  Bank  shall 
calculate  a  fee  that  sufficiently 
compensates  it  for  providing  a 
prepayment  option  on  an  advance,  and 
that  acts  to  make  it  financially 
indifferent  to  the  borrower's  decision  to 
repay  the  advance  prior  to  its  maturity 
date. 

Nine  comment  letters  addressed  the 
prepayment  fee  provisions  in  §935.8  of 
the  proposed  rule.  Five  commenters, 
two  trade  associations  and  three  Banks, 
generally  supported  the  proposed 
prepayment  fee  provisions. 


However,  a  federal  regulator  objected 
to  the  Banks'  charging  prepayment  fees 
when  a  member  that  has  been  placed  in 
conservatorship  or  receivership  prepays 
an  advance.  The  ragxilator  views  these 
fees  as  inappropriate  and 
counterproductive  since  they  could 
potentially  increase  the  cost  of  resolving 
a  failed  institution.  It  recommended  that 
the  final  rule  waive  prepayment  fees  on 
advances  to  members  that  are  placed  in 
receivership  or  conservatorship.  The 
regulator  also  recommended  that 
advances  to  members  considered 
"undercapitalized,"  "significantly 
undercapitalized,"  or  "critically 
undercapitalized"  be  subject  to 
prepayment  fees  only  with  the  prior 
written  concurrence  of  the  primary 
Federal  regulator  and  insurer. 

The  Board  recognizes  that  the 
proposed  prepayment  fee  requirement 
could  potentially  increase  the  cost  of  a 
failed  institution's  resolution  if  any 
advances  held  by  such  member  are 

[>repaid  when  market  interest  rates  are 
ower  than  the  rate  on  the  advances. 
However.  Congress  has  emphasized  that 
the  Board's  primary  statutory  mission  is 
to  ensure  that  the  Banks  operate  in  a 
safe  and  sound  manner.  See  12  U.S.C. 
1422a(a)(3)  (as  amended  by  the  Housing 
and  Community  Development  Act  of 
1992  (HCDA),  P.L  102-550. 106  Stat. 
3672,  4009).  Incorporating  the 
regulator's  suggestions  would  simply 
transfer  any  losses  to  the  Banks,  which 
would  be  counter  to  the  Board's 
regulatory  responsibilities.  As  discussed 
above  in  section  D.  Lending  to  Capital 
Deficient  Members,  the  Board  intends  to 
issue  a  separate  rulemaking  on  lending 
to  capital  deficient  members.  (See  sec. 
D.,  Lending  to  Capital  Deficient 
Members,  above.) 

One  trade  association  and  one  savings 
association  member  recommended  that 
the  Banks  be  required  to  set  prepayment 
fees  according  to  a  specified  formula.  It 
is  the  Board's  expectation  that  each 
Bank  will  establish  and  publish  a 
formula  for  determining  prepayment 
fees.  To  make  this  requirement  explicit, 
the  Board  has  added  a  new  §  93S.8(al  to 
the  final  rule  that  requires  all  fees 
charged  by  each  Bank  and  any 
schedules  or  formulas  pertaining  to 
such  fees  to  be  included  in  the  Bank's 
advances  policy.  Each  Bank  is  required 
by  §  935.3(a)  of  the  final  rule  to  have  a 
written  advances  policy.  Section 
935.8(a)  also  requires  that  all  fees  shall 
be  applied  consistently  and  without 
discrimination  to  all  members. 

One  savings  association  member 
recommended  that  the  Board  Umit  the 
Banks'  prepayment  fees  to  100  percent 
of  the  direct  cost  to  the  Bank  of  the 
advance  prepayment.  However,  the  cost 
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to  the  Bank  of  «n  advance  prepayment 
cannot  be  detennined  at  tlM  time  an 
advance  is  made.  Furthermore,  the 
Board  believes  that  a  net  prasoit  vahie 

calculation,  such  as  that  currently  used 
by  the  Banks,  provides  a  better  measure 
of  the  economic  loss  associated  with  a 
prepayment 

Under  $  d3S.8(b)  (2)  of  the  final  rule, 
prepayment  fees  are  not  required  for 
advances  with  original  terms  to  maturity 
or  repricing  periods  of  six  months  or 
less,  for  advances  funded  by  callable 
debt,  or  for  advsnces  which  are 
otherwise  appropriately  hedged  so  that 
the  Bank  is  financially  indifferent  to 
their  prepayment.  One  trade  association 
commenter  apparently  concluded  that 
advances  with  "remaining,"  as  opposed 
to  "original,"  maturities  of  six  months 
or  less  are  exempt  from  prepayment 
fe«>s;  this  is  not  the  Board's  intention. 
The  final  rule  has  been  clarified  to 
indicate  that  only  advances  with 
original  matiuities  of  six  aionths  or  less 
are  covered  by  the  exemption. 

One  Bank  recommended  that  what  is 
now  S  935.8(b)(2)(ii]  of  the  final  rule 
should  specify  that  prepayment  fees 
would  not  be  required  on  advances 
funded  bv  callable  debt,  if  the  callable 
debt  funding  the  prepaid  advance  is 
repaid  on  the  call  dates.  The  Board 
assumes  that  the  Banks  will 
appropriately  determine  when  an 
advance  is  fully  hedged  against 
prepayment  risk  and,  therefore,  did  not 
alter  the  rule  on  this  point. 

Section  935.8(b)(3]  of  the  final  rule 
provides  that  a  prepayment  fee  may  be 
waived  only  by  a  Bank's  board  of 
directors,  a  designated  committee  of  the 
board  of  directors,  or  officers 
specifically  authorized  by  the  board, 
and  only  if  such  prepayment  will  not 
result  in  an  economic  loss  to  the  Bank. 
One  Bank  requested  clarification  that  a 
Bank  may,  in  its  discretion,  not  grant  a 
waiver,  even  if  there  is  no  economic  loss 
resulting  from  the  prepayment.  The 
Board  believes  that  there  may  be 
circumstances  in  which  it  may  be 
appropriate  for  a  Bank  to  exercise  such 
discretion.  However,  in  determining 
whether  or  not  to  waive  a  prepayment 
fee,  a  Bank  shall  apply  consistent 
standards  to  all  of  its  members.  This 
position  is  clarified  in  the  final  rule. 

One  Bank  requested  that  the 
requirement  in  proposed  §  g35.8(b](3) 
that  a  Bank's  board  ratify  all 
prepayment  fee  waivers  be  changed  to  a 
requirement  that  Bank  management 
report  prepayment  fee  waivers  to  its 
board.  However,  the  Board  beheves  that 
prepayment  fee  waivers  should  be 
treated  like  any  other  financial 
transaction  and,  in  accordance  with 
sound  business  practice,  be  ratified  by 


a  Bank's  board.  It  is  assumed  that 
prepayment  fee  waivers  granted  by  Bank 
management,  pursuant  to  authority 
delegated  to  Bank  managemoit  by  its 
board,  will  be  effective  immediately. 

This  Bank  also  requested  a 
clarification  of  the  phrase  "economic 
loss,"  noting  that  a  Bank  will  always 
suffer  a  loss  in  income  if  it  waives  a 
prepayment  fee.  The  Board  intends  to 
permit  a  Bank  to  waive  a  prepayment 
fee  if  such  prepayment  would  not  cause 
an  economic  loss.  Section  g35.8(b)(3)  of 
the  final  rule  has  been  clarified 
accordingly. 

Section  935.8(c)  of  the  final  rule 
eliminates  a  current  Board  policy 
requirement  that  the  Banks  charge 
commitment  fees,  and  provides  each 
Bank  with  the  discretion  to  charge  such 
fees. 

Section  935.8(d]  of  the  final  rule 
authorizes  a  Bank  to  charge  other  fees  as 
it  deems  necessary  and  appropriate. 

C.  Eligible  Collateral 

Section  10(a)  of  the  Act  requires  a 
Bank  to  obtain  and  thereafter  maintain 
a  security  interest  in  specific  types  of 
eligible  collateral  at  the  time  of 
origination  or  renewal  of  an  advance. 
See  12  U.S.C.  1430(a). 

Section  935.9(8)  of  the  proposed  rule, 
in  implementing  the  collateral 
requirements,  specified  four  categories 
of  eligible  collateral: 

(l)u)  Fully  disbursed,  whole  first 
mortgage  loans  on  improved  residential 
real  property  not  more  than  90  days 
delinquent;  or 

(ii)  Whole  mortgage  pass-through 
securities  as  defined  in  §935.1  of  this 
part; 

(2)  Securities  issued,  insured  or 
guaranteed  by  the  United  States 
Government,  or  any  agency  thereof, 
including  without  limitation  mortgage- 
backed  securities  as  defined  in  §  935.1 
of  this  part,  issued  or  guaranteed  by  the 
Federal  Home  Loan  Mortgage 
Corporation,  the  Federal  National 
Mortgage  Association,  or  the 
Government  National  Mortgage 
Association; 

(3)  Deposits  in  a  Bank; 

(4)(i)  Except  as  provided  in  paragraph 
(a)(4)(iii)  of  this  section,  other  real 
estate-related  collateral  acceptable  to  the 
Bank,  if: 

(A)  Such  collateral  has  a  readily 
ascertainable  value;  and 

(B)  The  Bank  can  perfect  a  security 
interest  in  such  collateral; 

(ii)  Eligible  other  real  estate-related 
collateral  may  include,  but  is  not 
limited  to: 

(A)  Non-agency  mortgage-backed 
securities  not  otherwise  eligible  under 
paragraph  (a)(l)(ii)  of  this  section; 


(B)  Second  mortgage  loans,  including 
home  equity  loans; 

(C)  Commercial  real  estate  loans;  and 

(D)  Mortgage  loan  participations: 
(iii)  A  Bank  shall  not  permit  the 

aggregate  amount  of  outstanding 
advances  to  any  one  member,  secured 
by  such  other  real  estate-related 
collateral,  to  exceed  30  percent  of  such 
member's  capital,  as  calculated 
according  to  GA^^P.  at  the  time  the 
advance  is  issued  or  renewed. 

A  "whole  mortgage  pass-through 
security"  was  narrowly  defined  in  the 
proposed  rule  so  that  under  category  (1) 
(ii),  only  privately  issued  mortgage  pass- 
through  securities  that  represent 
ownership  of  all  of  the  mortgages  in  the 
underlying  pool  as  described  in  category 
(l)(i),  could  be  pledged  as  collateral. 
Other  privately  issued  mortgage-backed 
securities  (MBSs),  including  privately 
issued  mortgage  debt  securities,  that  did 
not  meet  this  requirement  would  only 
qualify  as  collateral  under  category  (4) 
under  the  proposed  language,  see  12 
U.S.C  1430(aM4)  (other  real  estate- 
related  collateral). 

The  approach  taken  in  the  proposed 
rule  was  based  on  the  most  conservative 
interpretation  of  the  phrase  "securities 
representing  a  whole  interest  in  *  *  * 
mortgages."  Id.  The  Joint  Explanatory 
Statement  of  the  Committee  of 
Conference,  H.R.  Conf.  Rep.  No.  222, 
101st  Cong.,  1st  Sess.  427-28  (1989). 
reprinted  in  1989  U.S.  Code  Cong.  & 
Admin.  News  432.  466-67  (FIRREA 
Conference  Report),  provides  further 
guidance  on  types  of  eligible  collateral. 
The  FIRREA  Conference  Report  also 
provides  that  the  collateral  requirements 
preclude  acceptance  of  (i)  securities 
representing  only  interest  payments  or 
only  principal  payments  from  an 
underlying  pool  of  home  mortgage 
loans,  (ii)  any  security  representing  a 
subordinated  interest  in  an  underlying 
pool  of  home  mortgage  loans,  or  (iii)  any 
security  that  represents  an  interest  in 
residual  payments  or  other  high-risk 
mortgage  derivative  products.  Id.  The 
proposed  rule,  in  accordance  with  the 
FIRREA  Conference  Report,  precluded 
acceptance  of  these  classes  of  higher- 
risk  securities,  except  under  category 
(4). 

However,  the  FIRREA  Conference 
Report  states  that  the  collateral 
requirements  were  intended  to  enable 
the  Banks  to  continue  to  accept  certain 
low-risk  privately  issued  MBSs  as 
collateral  under  category  (1).  The  Board 
requested  comment  on  two  other 
alternative  approaches  that  would 
significantly  broaden  the  collateral 
eligible  under  category  (l){ii).  The  first 
alternative  would  permit  the  acceptance 
under  category  (1)  of  any  privately 
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issued  mortgage  pass-through  security 
that  represents  an  equity  interest  in  a 
pro  rata  share  of  the  principal  and 
interest  pa)rroents  from  the  underlying 
mortgage  loans,  including  mortgage 
pass-throxigh  securities  that  do  not 
represent  ownership  of  the  entire  pool 
of  underlying  mortgage  loans. 

The  secona  alternative  would  broaden 
category  (l)(ii)  to  permit  the  acceptance 
of  any  privately  issued  MBS  that 
represents  a  share  of  the  principal  and 
interest  pwyments  from  the  underlying 
pool  of  qualifying  mortgage  loans.  This 
second  alternative  includes  treating 
collaterahzed  mortgage  obligations 
(CMOs)  or  other  mortgage  debt 
seauities  as  eligible  collateral  under 
category  (l)(ii).  The  Board  believes  that 
the  approach  taken  in  the  proposed  rule, 
as  well  as  the  two  alternatives  under 
consideration,  are  consistent  with  the 
requirements  of  the  Act  and  the 
legislative  history  as  expressed  in  the 
FIRREA  Conference  Repwrt.  Both 
alternatives  under  consideration  also 
excluded  interest  only  or  principal  only 
strips,  and  the  residual  and  subordinate 
classes  of  securities  prohibited  by  the 
FIRREA  Conference  Report  language 
from  qualifying  as  eligible  collateral 
under  category  (1). 

Twenty-one  comment  letters 
addressed  the  Board's  interpretation  of 
§935.9(a)(l)(ii)  collateral.  Nine  Banks, 
two  trade  associations,  and  nine  savings 
associations  recommended  that  the 
Board  adopt  the  second  alternative, 
which  would  authorize  the  acceptance 
of  both  privately  issued  mortgage  pass- 
through  securities  and  low-risk 
mcslgage  debt  securities  as  eligible 
collateral  under  category  (1). 

The  comment  letters  generally 
indicated  a  belief  that  accepting  low- 
risk,  privately  issued  mortgage  pass- 
through  securities  and  CMOs  is 
consistent  with  the  intent  of  the  FIRREA 
Conference  Report,  since  the  report 
specifically  excludes  only  high-risk 
derivative  and  stripped  securities. 
Several  commenters  noted  that  the 
FIRREA  Conference  Report  explicitly 
permits  the  Banks  to  continue  to  accept 
privately  issued  MBSs,  except  for 
interest  only  and  principal  only  strips, 
subordinated  tranches,  or  any  securities 
representing  residual  or  other  high-risk 
mortgage  derivative  products. 

A  number  of  commenters  also 
suggested  that  basing  the  eligibility  of 
privately  issued  MBSs  on  whether  the 
MBS  represents  an  undivided  versus  a 
fractional  interest  in  the  mortgage  cash 
flows  places  undue  emphasis  on  )ust 
one  factor,  which  by  itself  does  not 
provide  an  accurate  measure  of  risk.  A 
trade  association  commenter 
recommended  that  the  Board  utilize  the 


risk  distinctions  made  between  dlHisrent 
types  of  securities  in  the  OTS's  ri^- 
based  capital  regulations  at  12  CFR 
567.6.  Two  Banks  noted  that  privately 
issued  CMOs  backed  by  agency 
mortgage  pass-through  securities  are  of 
high  credit  quality,  very  liquid,  and 
provide  for  an  easily  perfectible  security 
interest. 

Many  comment  letters  stated  that  the 
interpretation  in  the  proposed  rule  was 
unnecessarily  restrictive  since  it  is  rare 
for  members,  especially  smaller 
members,  to  own  the  entire  issue  of  a 
mortgage  security.  One  Bank  Indicated 
that  many  of  its  borrowing  members 
would  be  adversely  impacted  by  the 
proposed  rule.  It  estimated  that  its 
largest  thrift  borrowers  with  the  highest 
percentage  of  privately  issued  MBSs  to 
assets  would  face  a  40  to  50  percent 
reduction  in  their  borrowing  capacity,  if 
privately  issued  MBSs  were  required  to 
represent  ownership  of  all  the  mortgages 
in  the  underlying  pool.  Another  Bank 
noted  that  privately  issued  CMOs 
represented  four  percent  of  its  pledged 
securities  collateral  and  constituted  the 
preponderance  of  collateral  pledged  by 
its  commercial  bank  members. 

One  Bank  and  one  member  requested 
that  the  Board  consider  classifying  the 
senior  pieces  of  senior/subordinated 
CMO  structures  as  eligible  collateral 
under  category  (1).  The  Bank  noted  that 
such  senior  pieces  have  less  credit  risk 
than  whole  loans. 

After  consideration  of  the  comment 
letters,  the  Board  has  decided  to  adopt 
the  second  alternative  definition  of 
"securities  representing  a  whole 
interest."  This  definition  permits  the 
acceptance  of  senior  tranches  of  senior/ 
subordinated  securities  as  collateral 
under  category  (1).  See  also  §  935.1 
definition  of  mortgage-backed  security. 
The  Board  agrees  with  the  comment 
letters  that  this  interpretation  is 
consistent  with  the  FIRREA  Conference 
Report,  which  implies  that  low-risk 
tranches  of  mortgage  pass-through  and 
mortgage  derivative  securities  are 
acceptable  as  collateral. 

The  Board  believes  the  commenters 
have  provided  convincing  arguments  to 
support  the  position  that  whether  a 
security  represents  a  fractional  or  a  pro 
rata  share  of  principal  and  interest 
should  not  be  the  sole  determinant  for 
the  acceptability  of  such  collateral.  The 
Board  believes  the  Banks  are  adequately 
protected  from  default  risk  if  pledged 
mortgage  pass-through  securities  or 
mortgage  debt  securities  are  of  high 
credit  quality  and  the  Banks  take  steps 
to  protect  their  security  interest  in  the 
collateral. 

The  Board  also  is  persuaded  that  the 
definition  in  the  proposed  rule  would 


unduly  restrict  member  access  to 
advances  since  privately  issued 
mortgage  debt  securities  represent  an 
important  share  of  commercial  bank 
members'  eligible  collateral  and 
members  generally  do  not  hold  all  the 
seciuities  representing  an  interest  in  the 
underlying  pool  of  mortgages. 

Thus,  the  final  rule  allows  the  Banks 
maximum  flexibiUty  to  treat  privately 
issued  mortgage-backed  securities  as 
eligible  collateral  under  §935.9(a)(l)(ii), 
while  still  prohibiting  acceptance  of 
certain  high-risk  securities  specifically 
identified  in  the  FIRREA  Conference 
Report.  Eligible  category  (1)  MBSs  in  the 
final  rule  generally  include  all  securities 
which  represent  an  ownership  interest 
in.  or  which  are  secured  by,  mortgage 
loans  which  would  qualify  as  category 
(11  collateral.  Section  935.9(a)(l)(ii] 
specifically  excludes  the  types  of  high- 
risk  securities  which  were  identified  in 
the  FIRREA  Conference  Report,  along 
with  such  other  high-risk  securities  as 
the  Board  in  its  discretion  may 
determine  to  exclude. 

In  response  to  the  suggestion  that  the 
Board  utiUze  the  OTS  risk  weights  to 
determine  eligible  low-risk  MBSs.  the 
Board  believes  that  its  choice  of  the 
second  alternative  in  the  final  rule  has 
the  same  substantive  efi^act  as  utiUzing 
the  OTS  risk-weighting  categories.  In 
addition,  it  does  not  present  the 
problems  inherent  in  cross-referencing 
another  agency's  regulations. 
Furthermore,  the  second  alternative 
conforms  to  the  Umits  imposed  by  the 
FIRREA  Conference  Report. 

In  response  to  a  Bank  comment,  the 
final  rule  has  been  revised  to  make  clear 
that  mortgage  pass-through  securities, 
mortgage  participations,  CMOs.  REMICs 
and  other  mortgage-related  secxuity 
instruments  backed  by  mortgage 
participations  and  pass-through 
securities  that  represent  a  share  of  the 
principal  and  interest  payments  from 
the  underlying  pools  of  qualifying 
whole  mortgage  loans  are  includml 
within  the  definition  of  MBSs  under 
§935.1.  The  phrase  "backed  entirely 
by"  quahfying  mortgage  loans  is  not 
intended  to  preclude  the  presence  of 
various  credit  enhancements  which  may 
provide  additional  protection  to  the 
purchaser  of  the  CMO.  thereby  reducing 
the  risk  and  the  rate  which  must  be  paid 
to  attract  investors. 

Section  10(a)(1)  of  the  Act  provides 
that  eligible  mortgage  loans  under 
category  (1)  must  be  on  "improved 
residential  property."  See  12  U.S.C. 
1430(a)(1).  Section  935.1  of  the  final 
rule  defines  "residential  real  property" 
as:  one-to-four  family  property; 
multifamily  property;  real  property  to  be 
improved  or  in  the  process  of  being 
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improved  by  the  construction  of 
dwelling  units;  or  combination  business 
or  fsnn  property,  where  at  least  SO 
{>erceot  of  the  total  appraised  value  of 
the  combined  property  is  attributable  to 
the  residential  pcvtion  of  the  property. 
(One  hundred  percent  of  the  apivaised 
value  of  eligibte  combined  property 
loans  could  be  used  to  secure  an 
advance.)  "hnproved  residential  real 
propertv"  is  defined  in  $  935.1  of  the 
final  rule  as  residential  real  property, 
excluding  real  property  to  be  improved, 
or  in  the  process  of  being  improved,  by 
the  construction  of  dwelling  units. 

The  tenn  "residential  real  property" 
,does  not  include  "nonresidential  real 
property,"  as  defined  in  §935.1  of  the 
final  rule.  One  Bank  recommended 
defining  nursing  homes,  dormitories, 
and  homes  for  the  aged  as  residential 
rather  than  nonresidential  real  property. 
The  Board  agrees  that  homes  for  the 
aged  and  dormitories,  but  not  nursing 
homes,  are  primarily  residential 
property  for  purposes  of  part  935.  and 
the  final  rule  has  been  revised 
accordingly. 

The  Bank  also  recommended 
amending  the  definition  of  dwelling 
imit  to  include  a  single  room  occupancy 
(SRO)  unit.  SRO  structures  are  an 
important  source  of  bousing  for  the 
homeless,  and  the  Board  agrees  that  this 
definition  is  appropriate  for  purposes  of 
this  rule.  The  definition  of  dwelling  unit 
in  §  935.1  of  the  final  rule  therefore 
includes  both  a  single  room  and  a 
unified  combination  of  rooms  designed 
for  residential  use  by  one  household. 
This  definition  of  dwelling  unit  will  be 
applicable  only  to  this  pari  935  of  the 
Board's  regulations. 

A  comment  letter  from  a  trade 
association  recommended  that  the 
residential  porUon  of  combination 
business  and  farm  loans  only  be 
required  to  represent  10  percent  rather 
than  50  percent  of  the  total  appraised 
value  of  the  property.  It  suggestod  that 
only  a  vary  small  Conn  property  would 
meet  the  50  percent  definition. 
However,  the  Board  believes  that,  given 
the  Banks'  focus  on  bousing,  rather  than 
commercial  or  agricultural  finance,  at 
least  half  of  a  property's  value  should  be 
attributable  to  a  residential  structure  in 
order  for  the  property  to  qualify  as 
eligible  collateral  for  a  Bwk  advance. 

Another  Bank  requested  clarification 
as  to  whether  the  appraisal  at  loan 
origination  or  the  most  recent  appraisal 
should  be  used  when  determining 
whether  a  loan  meets  the  definition  of 
"combination  business  or  ferm 
property."  Consistent  with  the  Banks' 
coIlateFal  practices,  the  most  recent 
appraisal  should  tie  used. 


Section  10(a)(2)  of  the  Act  authorizes 
the  Banks  to  accept,  without  Umitation. 
as  collateral  for  an  advance,  all  types  of 
seciuities  issued,  insured  or  guaranteed 
by  the  United  States  government,  or  any 
aseiicy  thereof.  See  12  U.S.C  143(Ha)(2). 
Eligible  securities  include,  but  are  not 
Umited  to.  those  issued  by  the  Federal 
Home  Loan  Mortgage  Corporation 
(FHLMC)  the  Federal  National  Mortgage 
Association  (FNMA),  and  the 
Government  National  Mortgage 
Association  (GNMA).  Section 
935.9(a)(2)  of  the  final  rule  implements 
section  10(a)(2),  and  allows  a  Bank  to 
accept  as  collateral  stripped,  residual 
and  other  high-risk  securities  that  are 
issued,  insured  or  guarantued  by  the 
United  States  government  or  one  of  its 
agencies. 

Although  the  Board's  Financial 
Management  Policy  prohibits  Bank 
investment  in  high-risk  securities  due  to 
the  interest  rate  risk  associated  v^th 
holding  these  instruments,  the  Board 
believes  that,  for  collateral  purposes,  the 
Banks  can  protect  themselves  by 
adequately  discounting  the  securities.  It 
is  expected  that  a  Bank  accepting  such 
securities  as  collateral  will  have 
established  systems  in  place  to 
accurately  value  the  collateral  and  will 
establish  appropriate  loan-to-value 
ratios. 

Securities  issued  by  the  former 
Federal  Savings  and  Loan  Insurance 
Corporation  (FSLIC)  are  considered 
eligible  collateral  under  category  (2). 
The  Board  has  concluded  that  not  only 
should  FSLIC  notes  be  considered 
securities  issued  by  an  agency  of  the 
United  States  government,  but  also  that 
FIRREA,  in  transferring  liability  for  the 
notes  to  the  FSLIC  Resolution  Fund  and 
making  the  United  States  Treasury 
ultimately  responsible  for  their 
repayment,  has  effectively  bestowed  the 
full  faith  and  credit  of  the  United  States 
on  the  FSLIC  notes.  As  of  December  31, 
1992,  there  were  only  $166  million  in 
outstanding  Bank  advances  secured  by 
FSLIC  notes,  which  is  less  than  one 
fourth  of  one  percent  of  the  System's 
total  outstanding  advances. 

Resolution  Trust  Corporation  (RTC) 
securities  are  not  issued,  insured  or 
guaranteed  by  the  RTC  in  its  corporate 
or  agency  capacity,  and  therefore  are  not 
eligible  collateral  under  category  (2). 
However,  such  securities  may  quaUfy  as 
category  (l)(ii)  or  category  [A)  collateral 
if  such  securities  meet  the  requirements 
for  those  collateral  categories. 

The  Board  interprets  the  inclusive 
"other  real  estate-related  collateral" 
language  of  category  (4).  in  conjunction 
with  the  30  percent  of  capital  limitation. 
to  mean  that  category  (4)  permits 
limited  amounts  of  mortgage-related 


collateral  otherwise  ineUgible  under 
category  (1).  For  example,  the  following 
types  of  collateral  may  be  considered 
eligible  under  category  (4):  the 
subordinated,  derivative,  or  residual 
tranches  of  privately  issued  MBSs  not 
otherwise  eligible  tmder  category  (iMii); 
second  mortgage  loans,  including  home 
equity  loans;  and  mortgage  loan 

Cicipations.  Commercial  real  estate 
IS  are  also  eligible  under  category 
(4).  This  list  is  not  intended  to  be  all 
inclusive. 

Section  935.9(a)(4)  of  the  final  rule 
interprets  category  (4)  broadly  to 
include  any  other  real  estate-related 
collateral  acceptable  to  the  Bank,  if  such 
collateral  has  a  readily  ascertainable 
value  and  the  Bank  can  perfect  a 
security  interest  in  such  collateral.  See 
12  U.S.C  1430(a)(4).  Each  Bank  will 
determine  the  particular  types  of  other 
real  estate-related  collateral  acceptable 
to  that  Bank,  consistent  with  the 
regulatory  definiticm  of  eligible 
collateral,  and  will  apprise  its  members 
accordingly.  However,  a  member's  use 
of  category  (4)  collateral  to  secure 
advances  is  limited  to  30  percent  o(  its 
capital,  calculated  according  to  GAAP, 
at  the  time  the  advance  is  issued  or 
renewed. 

Section  935.9(b)  of  the  final  rule 
provides  that  each  Bank,  in  its 
discretion,  may  further  restrict  the  types 
of  eligible  collateral  it  will  accept  as 
security  for  an  advance,  based  upon  the 
creditworthiness  or  operations  of  the 
borrower,  the  qtiality  of  the  collateral,  or 
other  reasonable  criteria. 

Section  935.9(c)  of  the  final  rule 
implements  section  10(a)(5)  of  the  Act 
by  authorizing  each  Bank  to  require  a 
member  to  pledge  additional  collateral 
to  protect  the  Bank's  secured  position 
on  outstanding  advances,  even  though 
such  collateral  may  not  constitute 
"eligible  collateral"  under  §  935.9(a). 
See  12  U.S.C.  1430{aK5). 

Section  935.9(d)  of  the  final  rule 
implements  section  10(c)  of  the  Act  by 
providing  that  a  Bank  shall 
automatically  have  a  lien  upon,  and 
shall  hold,  the  Bank  capital  stock  owned 
by  a  member  as  further  collateral 
security  for  all  indebtedness  of  the 
member  to  the  Bank.  See  12  U.S.C. 
1430(c). 

Section  935.9(e)  of  the  final  rule 
implements  section  10(b)  of  the  Act  by 
prohibiting  a  Bank  from  accepting  as 
collateral  for  an  advance  a  home 
mortgage  loan  otherwise  eligible  as 
collateral  for  an  advance,  if  any  director, 
officer,  employee,  attorney  or  agent  of 
the  Bank  or  of  the  borrowing  member  is 
personally  liable  thereon,  unless  the 
board  of  directors  of  the  Bank  has 
specifically  approved  such  acceptance 


IMI 


by  fionnal  iwohition.  and  tha  Boanl  ha* 
flndoraad  cuch  laaohitkn.  Sea  12  U^C 
U309t). 

R  Maintenance  of  Bank  Security 
Interest  in  Pledged  Collataral 

Sectioa  93S.10  of  the  final  rule 
implements  sectiao  10(f)  of  the  Act 
(sometimes  re&ned  to  as  tha 
"sapa-lien"  provision),  by  proridiBg 
that,  notMrithBtanding  any  other 
provision  of  law,  the  Bai^  have  a 
priority  interest  in  collateral  pledged  by 
a  member  ahead  of  other  lien  creators, 
including  a  receiver  or  conservator,  Init 
not  including  bona  fide  purchasers  for 
value  of  such  collateral  or  creditors  with 
a  perfected  secujity  interest  in  the 
collateral  under  applicable  state  law. 
See  12  U.S.C  1430(0. 

This  provision  was  added  to  the  Act 
by  the  Competitive  Equality  Banking 
Act  of  1987  (CEBA).  Public  Law  100-86. 
101  Stat.  575,  section  306(d)  (1987). 
Congress,  in  establishing  the  Bank's 
senior  lien  status,  stated  generally  that 
the  provision  recognizes  the  special 
position  of  the  Banks  as  lenders  to  the 
housing  finance  industry.  H.  Rep.  No. 
261, 100th  Cong..  1st  Sess.  163  (1987). 
The  FDIC  has  adopted  a  regulation 
recognizing  the  special  status  of  the 
Banks  where  the  borrower  of  a  Bank  is 
in  receivership.  See  12  CFR  360.1 
(1992). 

Section  935.11(a)(1)  of  the  final  rule 

Provides  that  a  Bank  may  allow  a 
orrowing  member  that  is  a  depository 
institution  to  retain  dooiments 
evidencing  collateral  pledged  to  the 
Bank,  provided  the  member  executes  an 
agreement  with  the  Bank  that  certifies  it 
will  hold  the  collateral  solely  for  the 
benefit  of  the  Bank  and  8ub|ect  to  the 
Bank's  direction  and  control. 

A  Bank's  ability  to  perfect  iU  security 
interest  in  collateral  pledged  by  certain 
non-depository  institution  members, 
such  as  insurance  companies,  is 
dependent  on  state  law  to  a  greater 
extent  than  is  the  Bank's  ability  to 
perfect  its  security  interest  in  collateral 
pledged  by  depository  institutions.  As 
hi  the  proposed  rule.  §  935.11(a)(2)  of 
the  final  rule  requires  a  Bank  to  take  any 
steps  necessary  to  ensure  that  its 
security  interest  in  collateral  pledged  by 
non-depository  institutions  is  as  secure 
as  its  securi^r  interest  in  collateral 
pledged  by  depository  institutions. 

Section  035.1  l(aX3}  of  the  final  rule 
provides  that  a  Bank  may  at  any  time 
take  steps  to  perfiact  its  security  interest 
in  coDataral  pledged  to  secora  an 
advance  to  a  member.  This  may  include 
requiring  a  member  to  aegregala  piiadgad 
collatflral.  or  to  physically  deliver 
collateral  to  tha  Bank  or  to  a  dnignated 
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third  paity  custodian  opesating  on 
behalf  (tf  the  Bank. 

Sectin  g35.11(b)  of  the  final  mle 
requires  each  Bank  to  regularly  verify 
that  coUalaral  pledosd  to  aecure 
advances  aodsts.  A  Bank  shall  aetabliah 
written  orilataTal  varificatian 
procedurea.  urith  standards  similar  to 
thoae  establiriiad  bv  the  Auditing 
Standards  Board  of  the  American 
Institute  of  Certified  Public 
Accountants,  for  verifying  the  existence 
of  collateral. 

Under  §  935.12  of  the  final  mle.  each 
Bank  is  required  to  determine  the  "alue 
of  the  collateral  seciu-ing  its  advances, 
according  to  established  and  written 
valuation  procedures.  The  procedures 
used  to  determine  the  value  of  collateral 
shall  be  applied  consistently  and  fairly 
to  all  borrowers.  A  Bank  may  require  a 
member  to  obtain  an  appraisal  to 
ascertain  the  value  of  collateral  pledged 
to  the  Bank.  This  section  is  published  as 
proposed. 

I.  Reouirements  for  Advances  to 
Members  That  Are  Not  Qualified  Thrift 
Lenders  (QTLs) 

While  FIRREA  opened  membership  in 
the  System  to  federsllv  insured 
conunercial  banks  and  credit  unions,  it 
imposed  further  requirements  on 
boTTOMriBg  by  members  that  do  not  hold 
a  certain  level  of  housing-related  assets, 
as  specified  in  the  Qualified  Thrift 
Lender  test  (QTL  test).' 

Section  935.13  of  the  final  rule 
implements  the  restrictions  on  advances 
to  non-QTL  members  found  in  section 
10(e)  of  the  Act.  The  final  rule  makes 
only  Umited  changes  to  the  proposed 
rule  as  described  herein  tina,  thus,  the 
requirmnents  remain  substantially  the 
same  as  proposed. 

Section  10(e)  of  the  Act.  as  amended, 
permits  members  that  are  not  QTLs  to 
borrow  from  the  Banks  under  the 
following  conditions:  (1)  Non-QTLs  may 
only  use  advances  for  bousing  finance 
purposes:  (2)  the  aggregate  amount  of 
advances  made  by  the  System's  Banks  to 
non-QTL  members  shall  not  exceed  30 
percent  of  total  System  advances;  *  and 


»S««12U.S.C  1430(eXl)  TheCrn.ta»U«5 
deftMd  in  McbM  iota]  of  iIm  HooM  Ownm' Loan 
Ad  (HOLA|.w«MB«M.  12  U.S.C.  I4fi7^ni). 
raqateM  IhM  Mvingt  MMciatiaas  oMiDteia  •(  laMt 
S5  pwtaiM  of  iMrMMto  ia -qaalifi*^  thrift 
t^vNtmNMa"  (Oni- on  MMU  «•  divided  lata  two 
"tMskM."  OM  awiiiabia  is  unlimitad  mdoudU  and 
the  otlMT  kutMd  to  M  MMdat  aqtiai  to  20  pncaol 
of  •  Mviagt  MMdattoa's  poitfato  MMtt.  Tha 
unMailtod  faukM  OMtaiM  boiHti«.f^aiad  MMU 
(mortgag*  loMi.  hoM*  •9ttMy  kiMU.  Md  MBS*.  M 
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20  paroaBi  faaakal  ooBlaiM  ooBaunar  kMiM  And 
aaaata  MaociMad  with  ooBBualtjr  UMUog.  Saa  12 
U.S.C  MaTataaN^JtO;  12  CFV  U3AUQ  (1992). 

»nda  mai'Miul  hm  Uao  rimnpd  bam  tha 
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(3)  in  die  event  of  bmiled  fundi^ 
availability,  a  Beak  mnat  grant  priority 
for  advanoea  to  QTL  borrowars  over 
non-QTL  borrowers.  See  12  U.S.C 
1430(e)  (1).  (2).  hi  addition,  a  non<QTL 
borrower  mtiat  bold  Bank  stock  at  the 
time  it  receives  an  advance  in  an 
amount  equal  to  at  least  five  percent  of 
its  total  advaooaa,  divided  by  its  actual 
thrift  investment  percentage  (ATIP).^ 

1.  Applicability  of  non-QXL 
requirements.  The  Board  interprets  tiie 
noD-QTL  requiraraeots  in  section  10(e) 
to  apply  to  all  aavings  aasociation 
mambens  and  non-savings  association 
members  that  do  not  meet  the 
requirements  of  the  QTL  test,  except 
those  specifically  exempted  by  section 
10(e)(4).  Id.  at  1430(e)(4).  Therefore,  in 
accordance  with  the  statutory 
exempticms,  §  93S.13(a)(4)  of  the  final 
rule  provides  that  these  limitations  do 
not  apply  to:  (1)  A  savings  bank,  as 
defined  in  section  3(g)  oTthe  Federal 
Deposit  Insurance  Act,  as  amended,  12 
use  1813(g);  (2)  a  Federal  savings 
association  in  existence  as  such  on 
August  9, 1969  that  (i)  was  chartered  aa 
a  savings  bank  or  cooperative  bank  prior 
to  October  15, 1982  under  state  law.  or 
(ii)  that  acquired  its  principal  assets 
from  an  institution  that  was  chartered 
prior  to  October  15, 1962  as  a  savings 
bank  or  cooperative  bank  under  state 
law. 

Section  10(m)  of  the  Home  Ownera' 
Loan  Act  (HOLA)  administered  by  the 
OTS  further  restricts  non-QTL  savings 
associations'  access  to  Bank  advances. 
Savings  associations  that  cease  to  be 
QTLs  may  not  receive  new  Bank 
advances.  See  12  U.S.C 
l467a(m)(3)(B)(iKm).  hi  addition,  if 
such  savings  associations  fail  to  regain 
their  QTL  status  within  three  years,  they 
must  repay  all  outstanding  Bank 
advances.  See  12  U.S.C 
1467a(m)(3KBMii)(n). 

Since  HOLA  generally  precludes  non- 
QTL  savings  assodations  from  receiving 
any  new  advances,  the  noo-QTL 
requirements  in  section  10(e)  have 
minimal  efiiect  on  noo-QTl.  savings 
associations.  Thus,  the  section  10(e) 
requirements  and  concomitantly  this 


sactioD  10(e)  provided  far  in  the  Housing  and 
Coaunimity  Dev«iopmant  Act  of  1992  (HCDA). 
PuUic  Law  102-690.  lOS  Slat.  9672. 4009.  TU* 
aznendiMBi  i*  farther  azpkaiaad  in  tha  TtWmwinn 
of  S  939. 1 3(aM  iXiiii  of  tha  fiiMl  nila. 

*  See  id.  at  l430(aNl).  Tha  ATIP,  aaad  to 
determtoa  compliance  with  the  QTL  teat,  la  a  latto 
whose  numerator  U  QTI  and  whota  daDominatar  la 
"ponfolie  aaaata."  Tha  tana  ^ortfcMo  MaatT  ie 
•talMoniy  definad  aa  lelal  Maalk.  laaa  faodwUi  «id 
otbaf  imaagihto  awala.  Ifaa  vttimatm  laatttinia«» 
buainau  proparty.  and  a  llaaitad  aoMunl  of  ikjnid 
asaats.  Sea  12  U.S.C  14a7a(iaM4)  (A).  tB);  «  CPU 
SaS-SlM.  (•)  (1992).  Saa  wmpm  m.i§mm 
axplanaile««f-t)TL' 
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final  rule  have  greatest  appUcability  to 
advances  to  non-QTL,  non-savings 
association  members.  See  12  U.S.C. 
1430(e). 

a.  Comments  received  on  non-QTL 
requirements.  One  trade  association 
comment  letter  suggested  that 
grandfathering  pre-FIRREA,  non-QTL 
members  and  treating  them  as  QTLs 
would  hirther  Congressional  intent. 
However,  the  Board  is  not  convinced 
that  this  interpretation  of  Congressional 
intent  is  valid,  and  believes  that  it  lacks 
the  legal  authority  to  create  such  an 
exemption  from  the  QTL  requirements. 

Eight  comment  letters  addressed  the 
proposed  rule's  application  of  the  non- 
QTL  borrowing  requirements  to  non- 
savings  associations.  One  Bank 
commented  that  the  requirements 
should  not  apply  to  non-savings 
association  members  (commercial 
banks,  credit  unions  and  insurance 
companies]  because  these  institutions 
could  never  quaUfy  legally  as  QTLs.  A 
second  Bank,  two  insurance  industry 
trade  associations,  and  three  insurance 
companies  commented  that  the  final 
rule  should  exempt  insurance 
companies  from  the  non-QTL 
restrictions.  One  of  the  Banks  submitted 
a  second  letter  which  included  a  legal 
analysis  prepared  by  two  Banks.  These 
commenters  beUeve  that  the  non-QTL 
concept,  introduced  by  CEBA  and 
amended  by  FIRREA,  was  never 
intended  to  apply  to  insurance 
companies,  which  have  been  eligible  for 
membership  since  the  System  was 
established  in  1932.  The  comment 
letters  also  state  that  there  is  no 
financial  or  public  policy  purpose  for 
applying  the  non-QTL  requirements  to 
insurance  companies  and  that  applying 
such  requirements  will  discourage  a 
class  of  eUgible  institutions  from  joining 
the  System. 

b.  The  Board's  view  of  the  non-QTL 
requirements.  The  Act  specifically 
applies  the  non-QTL  requirements  to 
"members"  and  the  Board  does  not 
believe  there  is  a  legal  basis  for 
providing  special  treatment  to  any  class 
of  non-QTL  members  that  is  not 
available  to  other  non-QTL  members 
(except  where  such  treatment  is 
specifically  provided  by  law,  as  is  the 
case  for  certain  savings  bank  members, 
see  12  U.S.C  1430(e)(4)).  The  Board 
agrees  that  these  requirements  may  act 
as  a  disincentive  for  insurance 
companies,  as  well  as  other  non-QTL 
members  and  potential  members,  to 
borrow  frtxn  or  )oin  the  System.  For  this 
reason,  the  Board  has  testified  before 
Congress  in  bvor  of  equal  borrowing 
and  stock  puichas*  requirements  for  all 
System  members,  in  conjunction  with 


voluntary  membership  for  all  eUgible 
institutions. 

The  crux  of  the  issue  is  whether  the 
word  "member"  as  used  in  the  phrase 
"member  that  is  not  a  [QTL]"  in  section 
10(e)  of  the  Act,  means  all  members,  or 
whether  it  can  be  interpreted  to  mean 
only  "savings  association  members." 
The  commenters  suggest  that  "member 
that  is  not  a  [QTL]"  may  be  interpreted 
to  mean  only  "savings  association 
members  that  are  not  QTLs"  because 
only  savings  associations  come  within 
the  definition  of  QTL  in  HOLA  that  is 
cross-referenced  in  section  10(e)(5)  of 
the  Act. 

In  evaluating  whether  to  follow  the 
approach  suggested  by  the  commenters. 
the  Board  researched  tenets  established 
by  the  U.S.  Supreme  Court  for  agencies 
construing  statutes  they  administer.  The 
first  inquiry  is  whether  there  is 
ambiguity  in  the  statute  such  that 
congressional  intent  cannot  be 
determined.  See  Chevron  U.S.A.  Inc.  v. 
Natural  Resources  Defense  Council, 
Inc..  467  U.S.  837,  842  (1984).  However, 
the  Board  is  obliged  to  fulfill  Congress' 
intent  if  that  can  be  discerned  from 
considering  the  statute  as  a  whole,  even 
though  there  may  be  ambiguity  in  a 
specific  provision.  See  Massachusetts  v. 
Morash.  490  U.S.  107, 115  (1989). 

Under  the  commenters'  interpretation, 
as  of  March  30,  1993.  the  non-QTL 
requirements  of  the  Act  would  apply 
only  to  five  savings  association 
members.'  The  Board  finds  it  practically 
inconceivable  that  Congress  created  this 
elaborate  set  of  non-QTL  requirements 
to  address  only  five  of  the  System's 
current  total  of  3,723  members." 

The  better  interpretation  of  the  phrase 
"member  that  is  not  a  [QTL]"  is  that  the 
word  "member"  in  that  phrase  means 
all  members,  not  just  a  limited  class  of 
members,  since  any  member  can  be  a 
"member  that  is  not  a  qualified  thrift 
lender."  This  is  the  position  the  Board 
took  in  its  proposed  advances  rule.  In 
support  of  this  interpretation  is  the  fact 
that  the  Act's  non-QTL  requirements 
were  meant  to  distinguish  between 
members  based  on  their  commitment  to 
housing,  not  based  on  their  charter  type. 


*  Based  on  •  telephone  survey  of  Banks  between 
March  23  and  29. 1993.  by  Thomas  D.  Sheehan. 
Assistant  Director.  District  Banks  Directorate,  and 
Edwin  Avila,  Financial  Analyst,  District  Bank* 
Directorate.  Of  the  five  noo-QTl.  savings  association 
members,  only  one  had  outstanding  advances, 
totaling  S6.36  million.  The  survey  also  identified 
four  additional  savings  assooations  which  had 
(ailed  the  QJL  test  since  the  enactinent  of  FIRi(£A. 
These  (bur  Institutions  are  do  longer  System 
members. 

'February  1993  membership  report.  District 
Banks  Directorate.  At  the  time  FIRREA  was  enacted, 
oo  August  9.  19S9.  there  were  3.217  FHLBank 
System  nemben.  As  of  February  1993,  there  ware 
3.723  FHLBa&k  System  member*.  Id. 


Savings  associations  are  by  no  means 
the  only  institutions  with  a  commitment 
to  housing.  And  conversely,  savings 
associations,  commercial  banks,  and 
insurance  companies — indeed  all 
members  CAFE  that  fail  to  have  a 
substantial  portion  of  their  portfolios 
invested  in  mortgage  assets — may  be 
considered  "members  that  are  not 
qualified  thrift  lenders."  If  Congress  had 
intended  that  the  non-QTL  provisions  in 
the  Act  apply  only  to  savings 
associations,  it  could  have  said,  "A 
savings  association  member  that  is  not 
a  [QTL],"  but  Congress  did  not  say  this. 

Any  arguable  ambiguity  surrounding 
this  language  is  between  only  two 
different  interpretations.  The  only  two 
possible  plain  meaning  interpretations 
of  the  phrase  "member  that  is  not  a 
[QTL]"  are  to  apply  the  phrase  either  to 
all  members,  or  only  to  savings 
associations.  A  number  of  commenters 
alternatively  suggested  that  the  non- 
QTL  requirements  might  be  applied  to 
all  memoers  except  for  insurance 
companies.  There  is  no  plausible 
reading  of  "member  that  is  not  a  [QTL]" 
that  would  support  an  interpretation 
that  the  phrase  refers  to  all  members 
except  for  insurance  companies.  The 
Board  is  permitted  to  resolve  a  statutory 
language  ambiguity  only  with  "a 
permissible  construction  of  the  statute." 
See  Chevron,  467  U.S.  at  843. 
Accordingly,  even  if  the  Finance  Board 
did  find  section  10(e)  to  be  ambiguous, 
insurance  companies  alone  cannot  be 
carved  out. 

In  addition  to  the  plain  meaning,  the 
legislative  history  strongly  supports 
applying  the  non-QTL  requirements  to 
ail  members.  Most  compelling  is  the 
House  Banking  Committee's  Report  on 
the  portion  of  HCDA  which  modified 
one  of  the  non-QTL  requirements.  In 
changing  the  30  percent  limit  on 
advances  to  non-QTL  members  in 
section  10(e)(2)  of  the  Act  from  an 
individual  Bank  limit  to  a  System  limit, 
the  committee  specifically  cited  its 
desire  to  lessen  the  effects  of  this  non- 
QTL  provision  on  commercial  banks. 
See  H.R.  Rep.  No.  206. 102d  Cong..  1st 
Sess.  74-75  (1991).  "This  presents 
compelling  evidence  that  Congress 
intended  for  the  FIRREA  non-QTL 
requirements  to  apply  to  commercial 
banks. 

Also,  the  Senate  Floor  Manager  for 
FIRREA  explained  during  the  FIRREA 
floor  debate  how  the  Senate  migrated 
from  its  original  position  of  requiring 
banks  and  credit  unions  to  become 
QTLs  in  order  to  gain  access  to  Bank 
advances,  to  the  final  position,  which 
allows  non-QTL  members  to  borrow 
from  the  Bank  if  they  hold  additional 
stock.  See  135  Cong.  Rec.  S.  10206 
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(daily  ed.  Aug.  4. 1989)  (statement  of 
Sen.  Riegle);  see  also  HJL  Conf.  Rep. 
No.  222,  lOlst  Cong..  Ist  Sess.  428 
(1989). 

For  these  reasons,  the  final  rule 
interprets  the  section  10(e)  restrictions 
as  applicable  to  all  non-QTL  System 
members  that  borrow  from  the  Banks. 

2.  Monitoring  of  QTL  status.  The  OTS 
is  responsible  for  monitoring  savings 
associations'  compliance  with  the  QTL 
test,  and  for  enforcing  restrictions 
applicable  to  institutions  that  fail  the 
test,  including  the  restrictions  on 
advances  to  non-QTL  savings 
ansodations.  See  12  U.S.C  1467a(m), 
181 3{q).  The  proposed  rule  provided 
that,  unless  otherwise  informed  by  the 
OTS.  a  Bank  could  assume  that  a 
member  savings  association  is  a  QTL. 
However,  in  its  comment  on  the 
proposed  rule,  the  GTS  said  that  savings 
associations  are  currently  required  to 
report  to  the  OTS  when  Uiey  cease  to  be 
QTLs.' 

After  carefully  weighing  the  OTS' 
comment,  the  Board  has  decided  that 
the  final  rule  should  fadhtate  OTS* 
administration  of  HOLA  to  the 
maximum  extent  possible.  To  make  the 
final  rule  conform  to  the  OTS  process, 
§  935.13(c)  provides  that  either  a  Bank's 
written  advances  agreement  or  written 
advances  application  shall  require  that 
each  savings  association  member,  which 
pursuant  to  the  QTL  requirements  of  the 
OTS  becomes  ineligible  for  Bank 
advances,  immediately  notify  its  Bank 
of  its  ineligibility.  Once  a  Bank  receives 
written  notification,  either  from  the 
member  or  the  OTS,  that  a  savings 
association  member  ceases  to  be  eligible 
for  Bank  advances  pursuant  to  the  QTL 
requirements  of  the  OTS.  the  Bank  shall 
not  make  any  advances  to  such  member. 
Section  935.13(a)  of  the  proposed  rule 
would  have  interpreted  HOLA  not  to 
pennit  new  advances  or  renewals  of 
existing  advances  to  non-QTL  savings 
associations.  The  Board  wishes  to  avoid 
implementing  HOLA  requirements 
through  this  rulemaking,  or  in  any  way 
interpreting  a  statute  that  OTS  is 
empowered  to  implement.  Therefore, 
the  final  rule  does  not  address  the  issue 
of  whether  the  restriction  on  advance 
use  applies  to  renewals,  because  the 
Board  oelieves  it  appropriate  for  the 
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OTS  to  interpret  this  requirement  of 
HOLA. 

Consistent  with  section 
10(m)(3)(B)(u)(n)  of  HOLA.  section 
935.13(d)  of  the  final  rule  provides  that, 
if  informed  by  the  non-<3TL  savings 
association  member  or  the  OTS  that  the 
member  has  failed  to  regain  its  QTL 
status  and  is  required  to  repay  its 
outstanding  advances  prior  to  maturity, 
the  Bank,  in  conjunction  with  the 
member,  shall  develop  a  schedule  for 
the  prompt  and  prudent  repayment  of 
all  outstanding  advances.  "Ilie  schedule 
shall  be  consistent  with  the  Bank's  and 
the  member's  safe  and  sound 
operations,  and  shall  be  provided 
promptly  by  the  Bank  to  the  OTS  and 
theBoani. 

3.  Non-QTL  exemption  for  special 
liquidity  advances.  A  Bank  comment 
letter  requested  clarification  as  to 
whether  a  Bank  could  lend  to  a  non- 
QTL  savings  association  member  at  the 
request  of  the  OTS.  The  OTS  regulaUon 
implementing  the  QTL  test  speafies 
that  a  non-QTL  savings  association  may 
be  eligible  for  Bank  advances  under 
section  10(h)  of  the  Act.  12  U.S.C 
1430(h).  with  the  approval  of  the 
Director  of  the  OTS.  See  12  CFR 
563.52(a)(3).  Section  10(h)  advances  ara 
special  Bank  liquidity  advances 
available  to  member  savings 
associations.  See  12  CFR  935.18  of  this 
final  rule  on  advances.  Since  the  OTS 
has  the  responsibihty  to  interpret  and 
implement  restrictions  on  savings 
association  access  to  advances  under 
HOLA.  the  Board  believes  that  such 
lending  would  be  appropriate  if 
requested  by  the  Director  of  the  OTS 
and  if  the  Bank  believes  it  can  safely 
fund  the  advances. 

4.  Monitoring  compliance  with  the 
non-QTL  requirements.  Section 
93S.13(a)  of  the  final  rule  implements 
the  Act's  restrictions  on  advances  to 
non-QTL  members.  The  Act  requires 
that  non-QTL  borrowers  use  advances 
only  for  "housing  finance"  pur]x>ses. 
See  12  U.S.C  1430(e)(1).  ("Housing 
finance"  is  defined  as  "residential 
housing  finance"  for  purposes  of  this 
part  935.)  However,  the  fungibility  of 
money  makes  it  very  difficult  and  costly 
to  track  the  actual  use  of  an  advance. 
Therefore.  §  935.13(a)(l)(i)  of  the  final 
rule  ties  a  non-QTL  member's  ability  to 
access  advances  to  its  level  of 
"residential  bousing  finance  assets."  as 
detemined  pursuant  to  §  935.13(a)(2). 

SacUoD  935.13(aKl)(u)  of  the  final  rule 
implements  section  10(e)(1)  of  the  Act 
by  providing  that  a  Bank  shall  require 
a  noB-QTL  naember  to  hold  stock  in  its 
Bank  at  the  time  it  receives  an  advance 
in  an  amount  equal  to  at  least  five 
percent  of  the  outstanding  prioc^Md 


amount  of  the  member's  total  advances, 
divided  by  the  member's  ATIP.  The 
ATIP  shall  be  calculated  pursuant  to 
S93S.13(a)(3)  of  the  final  rule.  See  12 
use  1430(eKl). 

Section  935.13(aK2)  of  the  final  rule 
provides  that  prior  to  granting  a  non- 
QTL  member's  request  for  an  advanoe, 
a  Bank  shall  determine  that  the 
principal  amoimt  of  outstanding 
advances  to  the  member  does  not 
exceed  the  total  book  value  of  the 
member's  residential  housing  finance 
assets,  as  indicated  on  the  most  recent 
Call  Report  or  financial  statement  made 
available  by  the  member.  The  Board 
believes  that  a  member's  level  of 
residential  housing  finance  assets  is  a 
reasonable  and  measurable  indicator  of 
a  non-QTL  borrower's  commitment  to 
housing  finance  and  its  use  of  Bank 
advances  for  that  purpose. 

Seven  comment  letters  addressed 
§  935.13(a)(2).  Three  Banks  and  two 
trade  associations  expressed  support  for 
the  compliance  monitoring  mechanism, 
characterizing  it  as  straightforward  and 
relatively  simple  to  implement. 

One  Bank  suggested  that  members 
whose  level  of  advances  exceeds  their 
level  of  residential  housing  finance 
assets  should  be  permitted  to  borrow  if 
thev  certify  that  the  funds  will  be  used 
for  housing  finance.  However,  as 
discussed  earlier,  the  fungibility  of 
funds  makes  such  a  requirement 
relatively  meaningless.  The  final  rule, 
consistent  with  the  proposed  rule,  does 
provide  that  a  member  whose  level  of 
advances  exceeds  its  level  of  residential 
housing  finance  assets  may  apply  for 
OP  or  AHP  advances. 

The  Bank  also  suggested  that  a 
member's  advances  and  residential 
housing  finance  aseeU  should  be 
measured  at  the  same  time.  While  it  is 
conceptually  appropriate  to  measure 
advances  and  residential  housing 
finance  assets  simultaneously,  it  will  be 
difficult  to  prevent  a  lag  in  timing 
imless  the  member  can  provide  interim 
financial  statements.  The  use  of  such 
financial  statements  is  permissible 
under  the  fiiMl  rule. 

5.  Definition  of  "Residential  Housing 
Finance  Assets".  Section  935.1  of  the 
final  rule  defines  "residential  housing 
finance  assets"  as  loans  secured  by 
residential  real  property;  securities 
representing  an  ownership  interest  in, 
or  collateralized  by.  loans  secured  by 
residential  real  property;  participations 
in  such  loans;  loans  financed  by  dP 
advances:  loans  secured  by 
manufactured  bousing,  regardless  of 
whether  such  bousing  qu^ifies  as 
residential  real  property:  or  any  loan  or 
investment  that  tha  Board,  in  iU 
discretioa.  otbarwisa  datennijMs  is  a 
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residential  bousing  Rnance  asset.  This 
definition  includes  home  equity  loans. 

Six  comment  letters  addressed  the 
definition  of  residential  housing  finance 
assets.  One  Bank  and  Sve  member 
savings  associations  recommended  that 
the  Board  use  the  deRnition  of  QTI, 
rather  than  the  residential  housing 
Hnance  assets  definition  contained  in 
the  proposed  rule,  to  determine  access 
to  advances.  These  commenters  believe 
Congress  intended  that  the  QTL  test  be 
used  to  determine  whether  an  asset  is 
"housing-related,"  and  that  establishing 
a  new  category  places  an  additional 
monitoring  burden  on  the  Banks  and 
their  members. 

The  Board  recognizes  that  it  may  be 
an  added  operational  burden  to  use  a 
separate  definition  of  residential 
housing  finance  assets.  However,  QTI 
includes  assets  which  the  Board  does 
not  consider  to  be  housing-related  (e.g., 
consumer  and  student  loans,  and  liquid 
assets).  Therefore,  as  in  the  proposed 
rule,  the  final  rule  uses  a  separate 
definition  of  residential  housing  finance 
assets  than  the  QTI  definition. 

The  definition  of  residential  housing 
finance  assets  in  §  935.1  of  the  final  rule 
includes  all  loans  funded  by  QP 
advances,  although  some  of  these  loans 
may  be  for  community  and  economic 
development  proiects  and  thus  may  be 
nonresidential.  The  Board  believes  this 
is  appropriate  since  section  10(i)  of  the 
Act  specifically  includes  the  financing 
of  commercial  and  economic  activities 
that  benefit  low-  and  moderate-income 
families  and  neighborhoods  in  the 
definition  of  community-oriented 
mortgage  lending.  See  12  U.S.C  1430(i]. 
The  Board  believes  that  this  definition 
indicates  that  all  loans  funded  under  the 
QP  should  be  included  in  the  definition 
of  residential  housing  finance  assets. 
Otherwise,  the  Banks  could  not  provide 
QP  advances  to  a  non-QTL  non-savings 
association  member,  or  long-term  QP 
advances  to  any  member,  if  the 
advances  funded  community  and 
economic  development  projects.  (The 
Act.  as  amended,  requires  that  long-term 
advances  only  be  used  for  purposes  of 
funding  residential  housing  finance,  12 
use.  1430(a).  See  sec. ).  below.)  Four 
Banks  and  one  trade  association 
expressed  support  for  including  CIP 
advances  in  the  definition  of  residential 
housing  finance  assets. 

The  definition  of  residential  housing 
finance  in  $  935.1  of  the  final  rule 
includes  loans  secured  by  manufactured 
housing.  Manufactured  housing  loans 
are  included  in  the  definition  of 
residential  housing  finance  assets,  since 
such  manufactured  housing  qualifies  as 
real  property  under  state  law.  However, 
the  Board  feels  that  it  is  important  that 


all  manufactured  housing  loans,  not  just 
those  where  state  law  defines  the 
manufactured  housing  that  secures  the 
loan  as  real  property,  be  treated  as 
residential  housing  finance.  The  Board 
believes  this  will  facilitate  financing  for 
manufactured  housing,  an  important 
source  of  affordable  housing.  The  final 
rule  has  been  revised  accordingly. 

6.  Monitoring  the  ATIP  requirement. 
Under  §935. 13(a)(3)  of  the  proposed 
rule,  the  Banks  would  be  responsible  for 
monitoring  the  ATIP  of  non-savings 
association  members  by  calculating 
their  ATIP  at  least  annually,  between 
January  1  and  April  15,  based  upon 
financial  data  as  of  December  31  of  the 
prior  year.  The  Bank  would  u.se  this 
ATIP  calculation  to  determine  the  stock 
purchase  requirement  for  the  member's 
total  outstanding  advances.  See  12 
U.S.C.  1426(b)(2).  1430(e)(1). 

Eight  comment  letters  addressed  this 
section.  Two  trade  associations  and  two 
Banks  supported  the  annual  calculation 
of  the  ATIP.  However,  three  Banks 
requested  that  the  final  rule  provide 
them  with  the  discretion  to  calculate  the 
ATIP  more  firequently  in  order  to  more 
accurately  reflect  members' 
participation  in  housing  finance.  The 
Board  agrees  that  members  who  have 
increased  their  ATIP  should  receive 
credit  through  lower  stock  purchase 
requirements,  subject  to  the 
requirements  of  section  10(e)(1).  (See 
section  K.  on  capital  stock 
requirements.)  Accordingly,  §  935.13(a) 
(3)  of  the  final  rule  requires  the  Banks 
to  calculate  a  non-savings  association 
member's  ATIP  at  least  annually,  and 
permits  the  Banks,  in  their  discretion,  to 
calculate  the  ATIP  more  fiw}uently  than 
annually. 

7.  Monitoring  the  30  percent  non-QTL 
cap.  Proposed  §935.13(a)(l)(iii)  was 
designed  to  implement  section  10(e)(2) 
of  the  Act  before  its  recent  amendment 
by  the  HCDA,  by  providing  that  a  Bank 
may  not  extend  an  advance  to  a  non- 
QTL  member  if  the  advance  would 
cause  the  Bank's  aggregate  amount  of 
outstanding  advances  to  non-QTL 
members  to  exceed  30  percent  of  the 
Bank's  total  outstanding  advances. 
However,  subsequent  to  the  publication 
of  the  proposed  rule,  section  10(e)(2) 
was  amended  by  the  HCDA.  The  Act,  as 
amended,  now  applies  the  30  percent 
limitation  to  the  System's,  rather  than 
each  Bank's,  aggregate  outstanding 
advances.  Section  935.13(a)(l)(iii)  of  the 
final  rule  has  been  revised  accordingly. 
Outstanding  advances  to  savings 
associations  that  are  identified  as  non- 
QTLs  will  be  included  in  the  aggregate 
advances  that  may  be  held  by  non-QTL 
members.  The  Board  will  establish 
monitoring  procedures  to  ensure  that 


the  Banks  remain  in  compliance  with 
the  new  provision.  However,  in  the 
event  that  a  decline  in  the  System's 
level  of  aggregate  outstanding  advances 
to  QTL  members  causes  existing  non- 
QTL  advances  to  exceed  30  percent  of 
total  advances,  the  Banks  will  not  be 
required  to  call  any  outstanding  non- 
QliL  advances  in  order  to  bring  the 
System  into  compliance  with  the  new 
requirement. 

One  member  commercial  bank 
requested  that  the  30  percent  limitation 
be  eliminated.  As  noted  above,  however, 
the  restriction  is  statutory.  Nevertheless, 
the  modification  of  the  requirement 
from  a  Bank-by-Bank  restriction  to  a 
System  restriction  should  partially 
alleviate  the  member's  concerns  about 
the  availability  of  funding  for  housing 
finance  to  non-QTL  members. 

8.  Special  exceptions  to  non-QTL 
requirements.  Section  935.13(a)(4)  of  the 
final  rule  provides  that  the  requirements 
of  paragraphs  (a)  (1),  (2)  and  (3)  of  this 
section  do  not  apply  to  certain  state- 
chartered  savings  banks  and  certain 
Federal  savings  associations.  Section 
935.13(a)(5)  of  the  final  rule  provides 
that  applications  fix)m  non-savings 
association  members  for  AHP  and  QP 
advances  are  exempt  from  the 
requirements  of  paragraph  (a)(2)  since, 
as  part  of  the  AHP  and  QP  advance 
application  process,  members  supply 
documentation  which  certifies  that  the 
funds  will  be  used  for  residential 
housing  finance  purposes. 

9.  Advances  priority  for  QTL 
members.  Section  935.13(b)  of  the  final 
rule  provides  that  if  a  Bank  is  unable  to 
meet  its  members'  aggregate  demand  for 
advances,  the  Bank  shall  give  priority  to 
the  demands  of  its  QTL  members,  taking 
into  consideration  the  effect  of  making 
such  advances  on  the  Bank's  financial 
integrity,  the  member's 
creditworthiness,  the  availability  of 
compatible  funding,  and  any  other 
factors  that  the  Bank  determines  to  be 
relevant.  The  requirements  of  paragraph 
(b)  do  not  apply  to  special,  or  otherwise 
limited,  advance  offerings  by  a  Bank, 
which  may  be  offered  on  a  first  come, 
first  served  basis.  This  section  of  the 
final  rule  implements  section  10(e)(2)  of 
the  Act.  See  12  U.S.C.  1430(e)(2). 

The  Board  received  one  comment 
letter  on  this  section.  A  trade 
association  requested  that  the  criteria  to 
be  used  by  Banks  for  rationing  advances 
between  QTLs  and  non-QTLs  be  made 
more  specific.  The  Board  believes  that, 
given  the  Banks'  ability  to  raise  funds  in 
the  capital  markets,  it  is  unlikely  that 
such  rationing  will  ever  be  required. 
However,  if  such  rationing  were  to 
occur,  the  Board  believes  the  criteria  in 
the  proposed  rule  are  adequate. 


Federal  Regirter  /  Vol.  58.  No.  96  /  Thursday.  May  20.  1993  /  Rules  and  Re«ulaUon» 


29467 


Therefore.  S  935.13(b)  of  the  final  rule  is 
published  as  proposed. 

10.  Advance  commitments.  Section 
935.13(e)  of  the  final  rule  requires  that 
either  the  written  advances  agreement 
required  by  $  935.4(b)(2)  of  this  part  or 
the  written  advances  appLcation 
authorized  in  §  935.4(a)  of  this  part  shall 
stipulate  that  a  Bank  shall  not  honor 
advance  commitments  made  to 
members  whose  access  to  advances  is 
subsequently  restricted  pursuant  to 
paragraph  (a)  or  (c)  of  this  section. 

The  proposed  rule  would  have 
required  that  the  written  advances 
agreement  required  by  §935. 4(b)(2)  of 
the  proposed  rule  stipulate  that  a  Bank 
shall  not  fund  commitments  for 
advances  previously  made  to  members 
whose  access  to  advances  has 
subsequently  been  restricted  pursuant  to 
§935.13.  However,  two  Bank 
commenters  requested  that  for  purposes 
of  greater  operational  flexibility,  the 
Banks  be  permitted  to  include  this 
stipulation  in  either  the  advances 
application  or  the  advances  agreement. 
The  Board  agrees  that  placing  the 
provision  in  the  advances  application  is 
substantially  the  same  as  placing  it  in 
the  agreement  and  will  provide  greater 
operational  control.  Therefore,  the  final 
rule  has  been  revised  to  incorporate  the 
Banks'  suggestion. 


J.  Limitations  on  Long-Term  Advances 
Section  10(a)  of  the  Act.  as  amended 
by  FIRREA.  provides  that  all  long-term 
advances  shall  only  be  made  for  the 
purpose  of  providing  funds  for 
residential  housing  finance.  12  U.S.C. 
1430(a).  Section  935.1  of  the  final  rule 
defines  a  "long-term  advance."  for 
purposes  of  this  part,  as  an  advance 
with  an  original  term  to  maturity  greater 
than  five  years.  Although  there  is  no 
explicit  definition  of  long-term  advance 
in  the  Act.  this  proposed  definition  is 
consistent  with  the  historic  System 
definition  of  long-term,  and  with  the 
definition  of  "long-term  advances" 
provided  in  the  Community  Support 
Regulation  promulgated  by  the  Board. 
Seel2CFR936.1(n). 

The  designation  of  five  years  or  less 
as  short-term  and  greater  than  five  years 
as  long-term  derives  in  part  from  section 
11(g)  of  the  Act.  see  12  U.S.C.  1431(g). 
That  section  requires  that  each  Bank 
maintain  investments  in  an  amount 
equal  to  current  member  deposits,  and 
includes  advances  with  maturities  of  up 
to  five  years  in  the  Hst  of  investments 
eligible  to  fulfill  this  liquidity 
requirement.  In  addition  to  this 
statutory  foundation,  the  housing 
finance  mission  of  the  Banks  points  to 
a  definition  that  exceeds  five  years, 
sinqe  as  noted  earlier,  residential 


mortgage  loans,  which  long-term 
advances  are  designed  to  finance, 
generally  have  an  average  life  greater 
than  five  years.  One  Bank  commented 
favorably  on  this  definition  of  long- 
term. 

Section  935.14(a)  of  the  final  rule 
implements  section  10(a)  of  the  Act  by 
requiring  that  the  Banks  make  long-term 
advances  only  for  the  purpose  of 
enabhng  a  member  to  purchase  or  fund 
new  or  existing  residential  housing 
finance  assets.  The  Board  intends  to 
require  that  the  Banks  monitor  the  use 
of  long-term  advances  for  this  purpose 
by  using  the  same  method  proposed  for 
monitoring  advances  to  non-QTL 
borrowers  in  §935.13. 

Specifically.  §  935.14(b)(1)  of  the  final 
rule  provides  that,  before  funding  an 
advance  with  a  maturity  greater  than 
five  years,  a  Bank  shall  determine  that 
the  borrowing  member's  level  of 
outstanding  advances  with  original 
maturities  greater  than  five  years  does 
not  exceed  the  total  book  value  of  the 
member's  residential  housing  finance 
assets.  The  Bank  shall  use  the  most 
recent  TFR.  Call  Report  or  other 
financial  statement  made  available  by 
the  member  to  determine  the  total  book 
value  of  the  member's  residential 
housing  finance  assets.  Two  Banks  and 
two  trade  associations  expressed 
support  for  this  compliance  monitoring 
mechanism. 

Section  935.14(b)(2)  of  the  final  rule 
provides  that  applications  for  AHP  and 
CIP  advances  are  exempt  from  this 
requirement  since  these  programs 
require  certification  as  to  the  purpose 
for  which  funding  will  be  used,  and  as 
noted  above,  the  definition  of 
residential  housing  finance  assets 
includes  loans  funded  with  CIP 
advances,  which  means  that  long-term 
CIP  advances  also  may  fund  community 
and  economic  development  projects. 

K.  Capital  Stock  Requirements  and 
Redemption  of  Excess  Stock 

The  Act  sets  forth  two  minimum 
stockholding  requirements  for  System 
members  (minimum  subscription 
requirements).  See  12  U.S.C.  1426(b)(1). 
(4);  1430(e)(3).  The  first  minimum  stock 
subscription  requirement  provides  that 
each  member  shall  purchase  Bank 
capital  stock  in  an  amount  equal  to  one 
percent  of  the  aggregate  unpaid 
principal  of  its  home  mortgage  loans, 
home-purchase  contracts  and  similar 
obligations,  but  not  less  than  $500.  See 
12  U.S.C.  1426(b)  (1).  (4). 

The  second  minimum  subscription 
requirement  provides  that  each  member 
shall  purchase  and  maintain  stock, 
pursuant  to  the  one  percent 
requirement,  as  if  at  least  30  percent  of 


its  assets  consisted  of  home  mortgage 
loans  [i.e.,  the  minimum  subscription 
requirement  equals  .3  percent  of  a 
member's  total  assets).  This  provision 
only  has  application  to  members  that 
have  less  than  30  percent  of  their  assets 
in  home  mortgage  loans,  home  purchase 
contracts  and  similar  obligations.  For 
these  institutions,  the  .3  percent  of  total 
assets  requirement  is  greater  than  the 
one  percent  of  aggregate  unpaid  loan 
principal  requirement.  See  12  U.S.C. 
1430(e)(3).  These  statutory  minimum 
subscription  requirements  will  be 
addressed  more  fully  in  a  future  Board 
rulemaking  on  Bank  membership 
requirements.  See  Board  proposed  rule. 
"Members  of  the  Banks."  57  PR  58732 
(Dec.  11,  1992). 

In  addition  to  the  minimum 
subscription  requirements,  the  Act 
specifies  two  stock  purchase 
requirements  based  on  advance  levels 
(the  advances-to-stock  requirements). 
These  requirements  are  implemented  in 
§  935.15(a)  of  the  final  rule.  All 
members  must  hold  stock  in  an  amount 
equal  to  at  least  five  percent  of 
outstanding  advances  (i.e.,  the  aggregate 
amount  of  advances  to  a  member  may 
not  exceed  20  times  the  amount  paid  in 
by  such  member  for  capital  stock  in  the 
Bank).  See  12  U.S.C.  1430(c).  In 
addition,  non-QTL  members  applying 
for  an  advance  must  hold  capital  stock 
in  the  Bank  at  the  time  the  advance  is 
received  in  an  amount  equal  to  at  least 
five  percent  of  the  member's  total 
advances,  divided  by  the  member's 
ATIP.  See  id.  at  1430(e)(1),  and 
§935.13(a)(l)(ii)  of  the  final  rule 
discussed  supra.  A  member's  Bank 
stockholdings  must  be  at  least  equal  to 
the  greater  of  its  minimum  subscription 
requirement  or  its  advances-to-stock 
requirement.  See  12  U.S.C.  1426(b)  (1). 
(2). 

One  Bank  commenter  requested 
clarification  on  the  timing  of  requiring 
additional  stock  purchases  under 
section  10(e)(1)  where  the  recalculated 
ATIP  of  a  non-QTL  member  has 
declined  from  the  previous  ATIP 
calculation  on  file  with  the  Bank. 
Specifically,  the  commenter  requested 
clarification  regarding  whether  a  lower 
ATIP  automatically  triggered  the 
purchase  of  additional  stock  by  the 
member,  or  whether  the  additional  stock 
purchase  would  be  required  on  the  next 
date  the  Bank  extended  a  new  advance 
or  renewed  an  existing  advance  to  the 
member.  The  Board  interprets  section 
10(e)(1)  to  require  the  additional  stock 
purchase  on  the  next  date  that  a  member 
renews  an  existing  advance  or  receives 
a  new  advance  from  the  Bank. 

The  Act  authorizes  the  Banks  to 
redeem  stock  in  excess  of  the  minimum 
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subacrlptioD  requiramenU  at  a  member's 
request,  as  long  as  such  redemption  will 
not  result  in  tha  member  holding  less 
stock  than  is  required  by  the  advances- 
to-stock  requirement  See  id.  at  1426(b). 
The  Banks  annually  recalculate  their 
members'  minimum  subscription 
requirement,  and  members  holding 
stock  in  excess  of  the  recalculated 
amoiuit  may  request  that  their  Banks 
redeem  the  axcB&s  stock.  Id.  at  1426(b) 
(1).  The  Act  also  authorizes  the  Banks 
to  unilaterally  redeem  stock  upon  the 
termination  of  a  stockholder's 
membership  in  the  System  if  the 
terminated  member  has  no  outstanding 
indebtedness  to  the  Bank.  See  id.  at 
1426(e).  The  Act  does  not  specifically 
address  the  issue  of  whether  a  Bank  has 
the  authority  to  unilaterally  redeem 
Bank  ^ock  held  by  a  member  in  excess 
of  the  advances-to-stock  requirements. 
In  practice,  the  Banks  redeem  stock,  at 
the  request  of  a  member,  in  excess  of  its 
advances-to-stock  requirement 
throughout  the  year  as  advances  are 
repaid,  as  long  as  the  minimum 
subscription  requirement  is  maintained. 

Section  935.15(b)  of  the  final  rule 
providas  that  a  Bank,  after  providing  15 
calendar  days  written  notice  to  a 
member,  may  unilaterally  redeem  that 
portion  of  a  member's  stockholdings  in 
excess  of  its  advances-to-stock 
requirement,  as  long  as  the  member's 
minimum  subscription  requirement  is 
maintained.  Three  comment  letters 
addressed  this  section.  Ore  trade 
association  commenter  expressed 
opposition  to  allov«ring  the  Ba:iks  lo 
unilaterally  redeem  excess  stock.  The 
Board  continues  to  believe,  however, 
that  allowing  the  unilateral  redemption 
of  stuck  in  excess  of  a  mamber's 
advances-to-stock  requirement  is  a 
reasonable  interpretation  of  the  Act,  and 
will  aid  the  Banks  in  managing  their 
equity  levels  aS  part  of  their  financial 
planning. 

A  second  trade  association  requested 
that  the  Banks  provide  45  days  notice 
prior  to  unilaterally  redeeming  excess 
stock.  The  Board  believes  that  the  15- 
day  notice  requirement  should  provide 
each  member  with  adequate  opportunity 
to  identify  alternative  investments, 
given  that  the  member  will  be  aware, 
with  the  publication  of  this  final  rule, 
that  excess  slock  will  be  subject  to 
redemption  by  its  BanL  Accordingly, 
the  final  rule  retains  the  15-day  notice 
requirement. 

A  Bank  commenter  requested 
clarification  on  the  timing  of  unilateral 
stock  redemptions,  specifically  in 
instances  where  a  non-QTL  member's 
Al'lf  has  increased,  creating  an  excess 
stock  position.  The  Board  believes  that 
allowing  the  Banks  the  discretion  to 


determine  the  timing  of  the  redemption 
is  a  reasonable  interpretation  of  the  Act. 
However,  in  exercising  the  unilateral 
redemption  authority,  the  Banks  must 
meet  the  requirements  of  section  7(j)  of 
the  Act  for  foir  and  impartial  treatment 
of  all  members.  See  12  U.S.C  1427(i). 
Section  935.15(b)  of  the  final  rule  has 
been  revised  accordingly. 

L.  Advance  Participations  and 
Intradistrict  Transfers  of  Advances 

Section  10(d]  of  the  Act  requires 
Board  approval  for  the  participation  or 
sale  of  advances  by  one  Bank  to  other 
Banks.  See  12  U.S.C  1430(d).  Section 
935.16  of  the  final  rule  incorporates 
existing  Board  poUcy  which  provides 
that,  subject  to  the  approval  of  the 
boards  of  directors  of  the  relevant 
Banks,  a  Bank  may  allow  any  other 
Bank  to  purchase  a  participation  interest 
in  any  advance,  together  with  an 
appropriate  assignment  of  the 
underlying  security  therefor. 
Participation  agreements  already  in 
place  are  deemed  to  meet  the 
requirements  of  this  part,  and  will  not 
require  further  approval  by  the  Bank's 
board  or  the  Board.  One  Bank  expressed 
support  for  this  provision. 

be<:tion  935.17  of  the  final  rule 
provides  that  a  Bank  may  allow  one  of 
its  members  to  assume  advances 
extended  by  the  Bank  to  another  of  its 
members,  provided  the  assumption 
conforms  to  the  requirements  in  this 
part  935  for  the  issuance  of  a  new 
advance.  A  Bank  may  charge  an 
appropriate  fee  for  processing  the 
transfer. 

M.  Special  Advances  to  Savings 
Associations 

Section  935.18(a)  of  the  final  rule 
implements  section  10(h)  of  the  Act  by 
providing  that,  upon  receipt  of  a  written 
request  from  the  Director  of  the  OTS, 
the  Banks  may  make  short-term 
advances  to  troubled  but  solvent 
member  savings  associations  having 
reasonable  and  demonstrable  prospects 
of  returning  to  a  satisfactory  financial 
condition.  See  12  U.S.C.  1430(h). 
Section  93S.lC(b)  of  the  final  rule, 
consistent  with  section  10(h)  of  the  Act, 
provides  that  any  advance  made 
pursuant  to  this  section  shall  be  subject 
to  the  same  collateral  requirements 
applicable  to  other  advances,  and  shall 
be  at  the  interest  rate  applicable  to 
short-term  advances  of  similar  type  and 
maturity  made  available  to  other 
members  that  do  not  pose  such  a 
supervisory  concern.  The  requirements 
of  the  Act.  therefore,  preclude  risk- 
based  pricing  of  advances  made 
available  under  this  section.  The 
statutory  provision  regarding  these 


liquidity  advances  makes  clear  that 
extending  such  advances  is  within  the 
discretion  of  the  Banks.  See  12  U.S.C 
1430(h). 

N.  Liquidation  of  Advances  Upon 
Termination  of  Membership 

Section  935.19  of  the  final  rule 
implements  section  6(e)  of  the  Act  by 
specifying  that  if  an  Institution's 
membership  in  a  Bank  is  terminated,  the 
indebtedness  of  such  institution  to  the 
Bank  shall  be  liquidated  in  an  orderly 
manner,  as  determined  by  the  Bank.  See 
12  U.S.C.  1426(e).  Such  liquidation 
shall  be  deemed  a  prepayment  of  any 
such  indebtedne5.<3  and  subject  to  any 
applicable  prepayment  fees.  A  Bank 
shall  not  be  required  to  call  any  such 
indebtedness  prior  to  maturity. 

Subpart  B — Advances  to  Nonmeaibers 

A.  Scope 

Section  935.20  of  the  final  rule 
provides  that  advances  to  nonmembers 
shall  be  subject  to  all  of  the  provisions 
in  subpart  A  of  this  part  935,  except  as 
otherwise  provided  in  §935.21  of 
subpart  B  of  this  part  935.  This 
requirement  is  designed  to  ensure  that 
nonmember  advance  programs  operate 
generally  within  the  same  regulatory 
framework  as  member  advance 
programs  and  without  special  benefits 
to  nonmembers. 

B.  Advances  to  the  Savings  Association 
Insurance  Fund  (SAIF) 

Section  935.21(a)  of  the  final  rule 
implements  section  ll(k)  of  the  Act,  12 
U.S.C.  1431(k),  by  providing  that  upon 
receipt  of  a  written  request  from  the 
FDIC,  a  Bank  may  make  advances  to  the 
FDIC  for  the  use  of  the  SAIF.  Pursuant 
to  §  935.21(b)  of  the  final  rule,  such  an 
advance  shall:  (1)  Bear  a  rate  of  interest 
not  less  than  the  Bank's  marginal  cost  of 
funds,  taking  into  account  the  maturities 
involved  and  reasonable  administrative 
costs;  (2)  be  for  a  maturity  acceptable  to 
the  Bank:  (3)  be  subject  to  any 
prepayment,  commitment  or  other 
appropriate  fees;  end  (4)  be  adequately 
secured  by  collateral  acceptable  to  the 
Bank.  See  12  U.S.C.  143l(k). 

One  Bank  requested  clarification  on 
whether  the  price  of  such  advances 
must  compensate  the  Banks  for  the  lack 
of  a  capital  investmeot  by  the  FDIC  in 
the  Bank,  or,  alternatively,  whether  the 
Banks  could  require  the  FDIC  to 
maintain  a  compensating  balance.  The 
Board  believes  that,  absent  explicit 
statutory  authority,  it  should  not  require 
a  U.S.  government  agency  to  provide 
additional  compensation,  either  through 
pricing  or  by  requiring  a  compensatory 
balance,  to  make  up  for  the  absence  of 
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the  capital  stock  investment  required  of 
members. 

Advances  to  Nonmember  Mortgagees 

The  proposed  advances  rule 
contained  provisions  implementing 
section  10b  of  the  Act.  12  U.S.C.  1430b. 
which  permits  a  Bank  to  make  advances 
under  certain  circumstances  to  eligible 
nonmember  mortgagees."  Subsequent  to 
the  publication  of  the  proposed 
advances  rule,  the  HCDA  amended 
section  10b  of  the  Act  to  establish 
special  collateral  requirements  for 
certain  advances  to  nonmember 
mortgagees  that  are  state  housing 
finance  agencies. 

The  Board  is  publishing  the 
nonmember  mortgagee  provisions 
implementing  section  10b.  as  amended, 
in  a  separate  interim  final  rule, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  so  that  it  may  receive 
comments  on  the  new  provisions 
implementing  the  HCDA  amendment. 
The  public  will  have  60  days  to 
comment  on  the  interim  final  rule, 
which  will  become  effective  the  day 
after  the  effective  date  of  this  final 
advances  rule.  The  Board  will  have  the 
opportunity  to  consider  comments  it 
receives  before  it  promulgates  the  final 
nonmember  mortgagee  rule. 

Board  Statements  of  Policy  and  Former 
Federal  Home  Loan  Bank  Board  Policy 
on  Advances 

The  final  rule  incorporates  the 
Statements  of  Policy  on  advances 
currently  contained  in  12  CFR  part  940. 
as  revised  herein.  The  final  rule 
removes  and  reserves  part  940.  The  final 
rule  also  supersedes  the  former  Federal 
Home  Loan  Bank  Board's  policy  on 
advances,  adopted  by  minute  entry  on 
July  6, 1988.  This  minute  entry  was  not 
published  in  the  Federal  Register. 

Regulatory  Flexibility  Act 

The  final  rule  largely  implements 
statutory  requirements  applicable  to  all 
System  members,  regardless  of  their 
size.  The  Board  is  not  at  liberty  to  make 
adjustments  to  those  statutory 
requirements  to  accommodate  small 
entities.  The  Board  has  not  imposed  any 
additional  regulatory  requirements  that 
will  have  a  disproportionate  impact  on 
small  entities.  Therefore,  it  is  certified, 
pursuant  to  section  605(b)  of  the 


•Eligible  nonmemban  must:  (1)  Be  mortgagees 
approved  by  the  Department  of  Housing  and  Urban 
Development,  pursuant  to  12  U.S.C.  1707  et  teq.;  (2) 
be  chartered  institutions  having  succession;  (3)  be 
subject  to  inspection  and  supervision  by  • 
government  agency;  and  (4)  lend  their  own  funds 
as  their  principal  activity  in  the  mortgage  field.  The 
Act  also  provided  that  nonmember  mortgagees 
could  only  pledge  FHA-lnsured  mortgages  as 
collateral  for  Bank  advance*. 


Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  that  this  final  rule,  as 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 

12  CFR  Part  935 

Credit.  Federal  home  loan  banks. 
12  CFR  Part  940 

Federal  home  loan  banks. 

The  Finance  Board  hereby  amends 
subchapter  B.  chapter  IX.  Utle  12.  Code 
of  Federal  Reflations,  as  follows: 

1.  Part  935  IS  revised  to  read  as 
follows: 

SUBCHAPTER  B-FEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  935— ADVANCES 
Subpart  A— Advances  to  MemtMrs 

935.1  Definitions. 

935.2  Bank  credit  mission. 

935.3  Bank  advances  pwlicy. 

935.4  Authorization  and  application  for 
advances;  obligation  to  repay  advances. 

935.5  Limitations  on  access  to  advances. 

935.6  Terms  and  conditions  for  advances. 

935.7  Interest  rates  on  Community 
Investment  Program  advances. 

935.8  Fees. 

935.9  Collateral. 

935.10  Banks  as  secured  creditors. 

935.11  Pledged  collateral;  verification. 

935.12  Collateral  valuation;  appraisals. 

935.13  Restrictions  on  advances  to 
members  that  are  not  qualified  thrift 
lenders. 

935.14  Limitations  on  long-term  advances. 

935.15  Capital  St- Kk  requirements; 
imilateral  redemption  of  excess  stock. 

935.16  Advance  participations. 

935.17  Intradistrict  transfer  of  advances. 

935.18  Special  advances  to  savings 
associations. 

935.19  Liquidation  of  advances  upon 
tennination  of  membership. 

Subpart  B— AdvancM  to  Nonmembera 

935.20  Scope. 

935.21  Advances  to  the  Savings  AssociaUon 
Insurance  Fund. 

Authority:  12  U.S.C  1422a(a)(3), 
1422b(a)(l).  1426, 1429. 1430. 1431. 

Subpart  A— Advances  to  Members 

S  935.1    Definitions. 

As  used  in  this  part: 

Act  means  the  Federal  Home  Loan 
Bank  Act.  as  amended  (12  U.S.C.  1421 
et  seq.). 

Actual  thrift  investment  percentage  or 
ATIP has  the  same  meaning  as  used  in 
section  10(m)(4)  of  the  Home  Owners' 
Loan  Act  (12  U.S.C.  1467a(m)(4))  and  in 
the  implementing  regulations  of  the 
OTS  at  12  CFR  563.51.  except  that  the 
ATIP  will  be  calculated  and  applied  for 


purposes  of  this  part  to  all  members  of 
the  Banks,  whether  or  not  they  are 
savings  associations. 

Advance  means  a  loan  from  a  Bank 
that  is: 

(1)  Provided  pursuant  to  a  written 
agreement: 

(2)  Supported  by  a  note  or  other 
written  evidence  of  the  borrower's 
obligation;  and 

(3)  Fully  secured  by  collateral  in 
accordance  with  the  Act  and  this  part. 

Affordable  Housing  Program  or  AHP 
means  the  program  described  in  section 
10(j)  of  the  Act  (12  U.S.C.  1430(j))  and 
part  960  of  the  Board's  regulations. 

Appropriate  Federal  banking  agency. 
The  term  appropriate  Federal  banking 
agency  has  the  same  meaning  as  used  in 
12  U.S.C.  1813(q)  and  for  federally 
insiu^d  credit  unions  shall  mean  the 
National  Credit  Union  Administration. 

Bank  means  a  Federal  Home  Loan 
Bank  established  under  the  authority  of 
the  Act. 

Board  means  the  Federal  Housing 
Finance  Board  established  under  the 
authority  of  the  Act.  its  governing  Board 
of  Directors,  or  an  official  duly 
authorized  to  act  on  its  behalf. 

Combination  business  or  farm 
property  means  real  property  for  which 
the  total  appraised  value  is  attributable 
to  the  combination  of  residential,  and 
business  or  farm  uses. 

Community  Investment  Program  or 
C/P  means  the  program  described  in 
section  10{i)  of  the  Act  or  a  program 
established  pursuant  to  section  10(j)(10) 
of  the  Act  (12  U.S.C.  1430(i).  (j)(10)). 

Depository  institution  means  a  bank 
or  savings  association,  as  defined  in  12 
U.S.C.  1813.  or  a  credit  luiion,  as 
defined  in  12  U.S.C.  1752. 

Dwelling  unit  means,  for  purposes  of 
this  part,  a  single  room  or  a  unified 
combination  of  rooms  designed  for 
residential  use  by  one  household. 
FDIC  means  the  Federal  Deposit 
Insurance  Corporation. 

GAAP  means  Generally  Accepted 
Accounting  Principles. 

HUD  means  the  Department  of 
Housing  and  Urban  Development. 

Improved  residential  real  property 
means  residential  real  property 
excluding  real  property  to  be  improved, 
or  in  the  process  of  being  improved,  by 
the  construction  of  dwelling  units. 
Insurer  means: 

(1)  The  FDIC  for  banks  and  savings 
associations;  or 

(2)  The  National  Credit  Union  Share 
Insurance  Fund  for  credit  unions. 

Long-term  advance  means,  for  the 
purposes  of  this  part,  an  advance  with 
an  original  term  to  maturity  greater  than 
five  years. 

Manufactured  housing  means  a 
manufactured  home  as  defined  in 
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section  603(6)  of  the  Manufiactured 
Home  Conttructioo  and  Safety 
Standards  Act  of  1974,  as  amended  (42 
U.S.C  5402(6)). 

Member  means  an  institution  that  has 
been  admitted  to  membership  in  a  Bank 
and,  pursuant  to  requirements 
established  by  the  Board,  has  purchased 
capital  stock  in  the  Bank. 

Mortgage-backed  security  metms,  for 
purposes  of  this  part: 

(1)  An  equity  security  representing  an 
ownership  interest  in: 

(i)  Fully  disbursed,  whole  first 
mortgage  loans  on  improved  residential 
real  property;  or 

(ii)  Mortgage  pass-through  or 
participation  securities  which  are 
themselves  backed  entirely  by  fully 
disbursed,  whole  first  mortgage  loans  on 
improved  residential  real  property;  or 

(2)  A  ooUateralized  mortgage 
obligation,  mortgage-becked  bond  or 
other  debt  security  backed  entirely  by 
the  assets  described  in  paragraph  (l)(i) 
or  (ii)  of  this  section. 

Multifamily  property  means: 

(1)  Real  property  containing  five  or 
more  dwelling  units;  or 

(2)  Real  property  containing  five  or 
more  dwelling  units  mth  commercial 
units  combined,  provided  the  property 
is  primarily  residential. 

Non-Qualified  Thrift  Lender  member 
means  any  member  tiiat  does  not  meet 
the  Qualifiad  Thrift  Lender  test  as 
defined  in  this  part. 

NonresidenttaJ  real  property  means, 
for  purposes  of  this  part,  real  property 
not  used  for  residential  purposes, 
including  business  or  Industrial 

Eroperty,  hotels,  motels,  churches, 
ospitals,  nursing  homes,  educational 
and  charitable  institutions,  clubs. 
lodges,  association  buildings,  golf 
courses,  recreational  facilities,  farm 
property  not  containing  a  dwelling  unit. 
or  similar  types  of  property,  except  as 
otherwise  determined  by  the  Board  in 
its  discretion. 

OCC  means  the  Office  of  the 
Comptroller  of  the  Currency. 

One-to-fouT  family  property  means 
any  of  the  following: 

(1)  Real  property  containing: 

(i)  One-to-fimtr  awelling  units;  or 
(ii)  More  than  four  dwelling  units  if 
each  unit  is  separated  from  the  other 
units  by  dividing  walls  that  extend  from 
ground  to  roof,  faocluding  row  houses, 
townhouses  ot  similar  types  of  property; 

(2)  Manufactured  housing  if: 

(i)  Applicable  state  law  (^fines  the 
purchase  or  holding  of  manufactured 
bousing  as  the  purchase  or  holding  of 
real  property;  and 

(ii)  The  loan  to  purdiase  the 
manufacturad  housing  is  secured  by  that 
manufactuiad  bousing; 


(3)  Individual  condominium  dwelling 
units  or  interests  in  individual 
cooperative  bousing  dweUing  units  that 
are  part  of  a  condominium  or 
cooperative  building  without  regard  to 
the  number  of  total  dwelling  units 
therein;  or 

(4)  Real  property  containing  one-to- 
four  dwelling  units  with  commercial 
units  combined,  provided  the  property 
is  primarily  residential. 

OTS  means  the  Office  of  Thrift 
Supervision. 

Qualified  Thrift  Lender  or  QTL  means 
the  term  as  defined  in  section  lO(mKl) 
of  the  Home  Owners'  Loan  Act  (12 
use.  1467a(m)(l))  and  in  the 
implementing  regulations  of  the  OTS 
(12  CFR  563.50).  A  non-savings 
association  member  which  meets  the 
QTL  test  as  applied  by  the  Banks  will 
be  treated  as  a  QTL  for  purposes  of  this 
part. 

Qualified  Thrift  Lender  test  or  QTL 
test  means  the  asset  test  described  in 
section  10(m)  of  the  Home  Owners' 
Loan  Act  (12  U.S.C.  1467a(m))  and  in 
the  implementing  regulations  of  the 
OTS  (12  CFR  563.50),  except  that  the 
QTL  test  will  be  applied  for  purposes  of 
this  part  to  all  members  of  the  Banks, 
whether  or  not  they  are  savings 
associations. 

Residential  bousing  finance  assets 
means  any  of  the  following: 

(1)  Loans  secured  by  residential  real 
property: 

(2)  Mortgage-backed  secxirities; 

(3)  Participations  in  loans  secured  by 
residential  real  property; 

(4]  Loans  financed  by  QP  advances; 

(5)  Loans  secured  by  manufactured 
housing,  regardless  of  whether  such 
housing  qualifies  as  residential  real 
property;  or 

(6)  Any  loans  or  investments  which 
the  Board,  in  its  discretion,  otherwise 
determines  to  be  residential  housing 
finance  assets. 

Fesidential  real  property  means: 

(1)  Any  of  the  following: 

(i)  One-to-four  family  property; 

(ii)  Multifamily  property; 

(iii)  Real  property  to  be  improved  by 
the  construction  of  dwelling  units; 

(iv)  Real  property  in  the  process  of 
being  improved  by  the  construction  of 
dwelling  units; 

(v)  Combination  business  or  farm 
property,  provided  that  at  least  50 
percent  of  the  total  appraised  value  of 
the  combined  property  is  attributable  to 
the  residential  portion  of  the  property. 

(2)  The  term  residential  real  property 
does  not  include  nonresidential  real 
property  as  defined  in  this  section. 

livings  association  means  a  savings 
association  as  defined  in  section  3(b)  of 
the  Federal  Deposit  Insurance  Act,  as 
amended  (12  U.S.C  1813(b)). 


State  means  a  state  of  the  United 
States,  the  District  of  Colu.nbia.  Guam. 
Puerto  Rico  or  the  U.S.  Virgin  Islands. 

§935.2    Bank  ctmM  mlsaton. 

(a)  The  primary  credit  mission  of  the 
Banks  shall  be  to  enhance  the 
availability  of  residential  mortgage 
credit. 

(b)  Each  Bank  shall  fulfill  its  primary 
credit  missicm  by: 

(1)  Providing  a  readily  available, 
economical  and  affordable  source  of 
funds  in  the  form  of  advances  to  its 
members;  and 

(2)  Offering  such  advances  products 
and  programs  that  satisfy  the  credit 
needs  of  its  members. 

(c)  Notwithstanding  paragraph  (b)  of 
this  section,  each  Bank  shall  place  such 
Umitations  on  the  making  of  advances  to 
its  members  as  shall: 

(1)  Be  specifically  prescribed  by 
statute,  regulation  or  policy; 

(2)  Protect  the  financial  mtegrity  of 
the  Bank  and  accommodate  the  practical 
constraints  associated  with  the  Bank's 
ability  to  raise  funds:  or 

(3)  Be  required  by  the  Board. 

§  93S.3    Bank  advancaa  poUqr. 

(a)  Each  Bank's  board  of  directors 
shall  adopt,  and  review  at  least 
semiannually,  a  policy  on  advances  to 
members  consistent  with  the 
requirements  of  the  Act,  this  part,  and 
policy  guidelines  of  the  Board.  Each 
Bank  shall  provide  a  copy  of  its 
advances  policy,  and  any  revisions 
thereto,  to  the  Board. 

(b)  A  Bank's  board  of  directors  may 
designate  officers  authorized  to  extend 
or  deny  credit  and  take  other  action 
consistent  with  the  Bank's  advances 
policy. 

(c)  A  Bank  may  make  exceptions  to  its 
advances  policy  only  with  the  approval 
of  its  board  of  directors,  a  committee 
thereof,  or  officers  specifically 
authorized  by  the  board  of  directors  to 
approve  such  exceptions,  provided  that 
any  such  exceptions  shall  comply  with 
the  Act,  this  part  and  policy  gwdelines 
of  the  Board. 

(d)  A  Bank's  board  of  directors  shall: 

(1)  Require  the  officsrs  designated 
pursuant  to  paragraph  (b)  of  this  section 
to  report  promptly  to  it,  or  a  designated 
committee  of  the  board,  all  actions  taken 
under  this  section:  and 

(2)  Review  such  actions  for 
compliance  with  this  section. 

S93S.4    Authorization  and  appUcatfon  for 
advances;  ebUgrttoo  to  repay  adwancea. 

(a)  Application  for  advances.  A  Bank 
may  accept  oral  or  written  applications 
for  advances  from  its  members. 

(b)  Obligation  to  repay  advances.  (1) 
A  Bank  shall  require  any  member  to 
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which  an  advance  is  roaiie  to  enter  into 
a  primary  and  unomditional  obUgation 
to  repay  such  advance  and  all  other 
indebtedness  to  the  Bank,  together  with 

interest  and  any  unpaid  costs  and 
expenses  in  connection  therewith, 
aooording  to  the  terms  «mder  which 
such  advance  was  made  or  other 
indebtedness  incurred. 

(2)  Such  obligations  shall  be 
evidenced  by  a  written  advances 
agreement  that  shall  be  reviewed  by  the 
Bank's  legal  counsel  to  ensure  such 
agreement  is  in  compliance  with 
applicable  law. 

(c)  Secured  advances.  (1)  Each  Bank 
shall  make  only  fully  secured  advances 
to  its  members  as  set  forth  in  the  Act, 
the  provisions  of  this  part  and  policy 
guidelines  established  by  the  Board. 

(2)  The  Bank  shall  execute  a  written 
security  agreement  with  each  borrowing 
member  which  establishes  the  Bank's 
security  interest  in  collateral  securing 
advances. 

(3)  Such  written  security  agreement 
shall,  at  a  minimum,  describe  the  type 
of  collateral  securing  the  advances  and 
give  the  Bank  a  perfectible  security 
interest  in  the  collateral. 

(d)  Approval— {1)  By  the  Bank's  board 
of  directors.  Applications  for  advances, 
advances  agreements  and  security 
agreements  shall  be  in  substantially 
such  form  as  approved  by  the  Bank's 
board  of  directors,  or  a  committee 
thereof  specifically  authorized  by  the 
board  of  directors  to  approve  such 
forms. 

(2)  By  the  Board.  Each  Banks  forms 
for  all  advances  appUcations.  advances 
agreements  and  security  agreements  are 
deemed  approved  by  the  Board  if  such 
forms  are  consistent  with  the 
requirements  of  this  part.  Each  Bank 
shall  provide  copies  of  its  current  forms 
for  all  advances  agreements  and  security 
agreements,  and  any  substantive 
revisions  thereto,  to  the  Board. 

1936.5    Umitationa  on  ac««aa  to  advancea. 

(a)  Credit  underwriting.  A  Bank,  in  its 
discretion,  may: 

(1)  Limit  or  deny  a  member's 
application  for  an  advance  if,  in  the 
Bank's  judgment,  such  member. 

(i)  Is  engaging  or  has  engaged  in  any 
unsafe  or  unsoimd  banking  practices; 

(ii)  Has  inadequate  capital; 

(iti)  Is  sustaining  operating  losses; 

(iv)  Has  financial  or  managerial 
deficiencies,  as  determined  by  the  Bank, 
that  bear  upon  the  member's 
creditworthiness;  or 

(v)  Has  any  other  deficiencies,  as 
determined  by  the  Bank;  or 

(2]  Approve  a  member's  application 
for  an  aidvance  subject  to  such 
additional  terms  aa  the  Bank  may 


prescribe,  pursuant  to  the  provisiona  of 
the  Act.  this  part  and  any  poUcy 
guidelines  of  the  Board. 
(bHe)  (Reservedl 

1935.6    Tenna  and  condMona  f  or 
advanoaa. 

(a)  Advance  maturities.  Each  Bank 
shall  on'er  advances  with  maturities  of 
up  to  ten  years,  and  may  offer  advances 
with  longer  maturities  consistent  with 
the  safe  and  sound  operation  of  the 
Bank. 

(b)  Advance  pricing— {\)  General. 
Each  Bank  shall  price  its  advances  to 
members  talcing  into  account  the 
following  factors: 

(i)  The  marginal  cost  to  the  Bank  of 
raising  matching  maturity  funds  la  the 
marketplace;  and 

(ii)  The  administrative  and  operating 
costs  associated  with  making  such 
advances  to  members. 

(2)  Differential  pricing,  (i)  Each  Bank 
may,  in  pricing  its  advances,  distinguish 
among  members  based'upon  its 
assessment  of: 

(A)  The  credit  and  other  risks  to  the 
Bank  of  lending  to  any  particular 
member;  or 

(B)  Other  reasonable  criteria  that  may 
be  applied  equally  to  all  members. 

(ii)  Each  Bank  shall  include  in  the 
advances  policy  required  by  %  935.3(a) 
of  this  part,  standards  and  criteria  for 
such  differential  pricing  and  shall  apply 
such  standards  and  criteria  consistently 
and  without  discrimination  to  all 
members  applying  for  advances. 

(3)  Affordable  Housing  Program 
advances.  The  advance  pricing  policies 
and  procedures  contained  in  paragraph 
(b)(1)  of  this  section  shall  not  apply  in 
the  case  of  a  Bank's  AHP  advances  made 
pursuant  to  part  960  of  this  chapter. 

(c)  Authorization  for  pricing 
advances.  (1)  A  Bank's  board  of 
directors,  a  committee  thereof,  or  the 
Bank's  president,  if  so  authorized  by  the 
Bank's  board  of  directors,  shall  set  the 
rates  of  interest  on  advances  consistent 
with  paragraph  (b)  of  this  section. 

(2)  A  Bank  president  authorized  to  set 
interest  rates  on  advances  pursuant  to 
this  paragraph  (c)  may  delegate  any  part 
of  such  authority  to  any  officer  or 
employee  of  the  Bank. 

S  935.7    tntaraat  rataa  on  Community 
Invastmant  Program  advances. 

Each  Bank  shall  price  its  QP 
advances  as  provided  in  §  935.6  of  this 
part,  provided  that  the  cost  of  such  CUP 
advances  shall  not  exceed  the  Bank's 
cost  of  issuing  consolidated  obligations 
of  comparable  maturity,  taking  into 
account  reasonable  administrative  costs. 


19354 

(a)  Fees  in  advances  policy.  All 
chai^  by  each  Bank  aod  any 
schedules  or  formulas  pertaining  to 
such  he*  shall  be  Included  in  the 
Bank's  advances  poUcy  required  by 
§  935.3(a)  of  this  part.  Any  such  fee 
sdiedulas  or  formulas  shall  be  applied 
consistently  and  without  discrimination 
to  all  members. 

(b)  Prepayment  fees.  (1)  Each  Bank 
shall  establish  and  charge  a  prepayment 
fee  pursuant  to  a  specified  formula 
which  sufficiently  compensates  the 
Bank  for  providing  a  prepayment  option 
on  an  advance,  and  which  acts  to  make 
the  Bank  financially  indifferent  to  the 
borrower's  decision  to  repay  the 
advance  prior  to  its  maturity  date. 

(2)  Prepayment  fees  are  not  required 
for: 

(i)  Advances  with  original  terms  to  . 
maturity  or  repricing  periods  of  six 
months  or  less; 

(ii)  Advances  funded  by  callable  debt; 
or 

(iii)  Advances  which  are  otherwise 
appropriately  hedged  so  that  the  Bank  is 
financially  indifferent  to  their 
prepayment. 

(3)  The  board  of  directors  of  each 
Bank,  a  designated  committee  thereof, 
or  officers  specifically  authorized  by  the 
board  of  directors,  may  waive  a 
prepayment  fee  only  if  such  fvepayment 
will  not  result  in  an  economic  loss  to 
the  Bank.  Any  such  waiver  must 
subsequently  be  ratified  by  the  board  of 
directors. 

(4)  A  Bank,  in  determining  whether  or 
not  to  waive  a  prepayment  fee,  shall 
apply  consistent  standards  to  all  of  its 
members. 

(c)  Commitment  fees.  Each  Bank  may 
charge  a  fee  for  its  commitment  to  fund 
an  advance. 

(d)  Other  fees.  Each  Bank  is 
authorized  to  charge  other  fees  as  it 
deems  necessary  and  appropriate. 

1935.9    CoUataraL 

(a)  Eligible  security  for  advances.  At 
the  time  of  origination  or  renewal  of  an 
advance,  each  Bank  shall  obtain,  and 
thereafter  maintain,  a  security  interest 
in  collateral  that  meets  the  requirements 
of  one  or  more  of  the  following 
categories: 

( l)  Mortgage  loans  and  privately 
issued  securities,  (i)  Fully  disbursed, 
whole  first  mortgage  loans  on  improved 
residential  real  property  not  more  than 
90  days  delinquent;  or 

(ii)  Privately  issued  mortgage-backed 
seciuities,  excluding  the  following: 

(A)  Securities  which  represent  a  share 
of  only  the  interest  payments  a  (uily  the 
principal  payments  from  the  underiying 
mortgage  loans; 
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(B)  Securities  which  represent  a 
subordinate  interest  in  the  cash  flows 
from  the  underlying  mortgage  loans; 

(C)  Securities  which  represent  an 
interest  in  any  residual  payments  from 
the  underlying  pool  of  mortgage  loans; 
or 

(D)  Such  other  high-risk  secxirities  as 
the  Board  in  its  discretion  may 
determine. 

(2)  Agency  securities.  Seciuities 
issued,  insiued  or  guaranteed  by  the 
United  States  Government,  or  any 
agency  thereof,  including  without 
limitation  mortgage-backed  securities, 
as  deHned  in  §935.1  of  this  part,  issued 
or  guaranteed  by: 

u)  The  Federal  Home  Loan  Mortgage 
Corporation; 

(ii)  The  Federal  National  Mortgage 
Association;  or 

(iii)  The  Government  National 
Mortgage  Association. 

(3)  Deposits.  Deposits  in  a  Bank. 

(4)  Other  collateral,  (i)  Except  as 
provided  in  paragraph  (a)(4](iii)  of  this 
section,  other  real  estate-related 
collateral  acceptable  to  the  Bank  if: 

(A)  Such  collateral  has  a  readily 
ascertainable  value;  and 

(B)  The  Bank  can  perfect  a  security 
interest  in  such  collateral. 

(ii)  Eligible  other  real  estate-related 
collateral  may  include,  but  is  not 
limited  to: 

(A)  Privately  issued  mortgage-backed 
securities  not  otherwise  eligible  under 
paragraph  (a)(l)(ii)  of  this  section; 

(B)  Second  mortgage  loans,  including 
home  equity  loans; 

(C)  Commercial  real  estate  loans;  and 

(D)  Mortgage  loan  participations, 
(iii)  A  Bank  shall  not  permit  the 

aggregate  amount  of  outstanding 
advances  to  any  one  member,  secured 
by  such  other  real  estate-related 
collateral,  to  exceed  30  percent  of  such 
member's  capital,  as  calculated 
according  to  GAAP,  at  the  time  the 
advance  is  issued  or  renewed. 

(b)  Bank  restrictions  on  eligible 
collateral.  A  Bank  at  its  discretion  may 
further  restrict  the  types  of  eligible 
collateral  acceptable  to  the  Bank  as 
security  for  an  advance,  based  upon  the 
creditworthiness  or  operations  of  the 
borrower,  the  Quality  of  the  collateral,  or 
other  reasonable  criteria. 

(c)  Additional  collateral.  The 
provisions  of  paragraph  (a)  of  this 
section  shall  not  affect  the  abiUty  of  any 
Bank  to  take  such  steps  as  it  deems 
necessary  to  protect  its  seciired  position 
on  outstanding  advances,  including 
requiring  additional  collateral,  whether 
or  not  such  additional  collateral 
conforms  to  the  requirements  for 
eligible  collateral  In  paragraph  (a)  of  this 
section  or  section  10  of  the  Act  (12 
U.S.C1430). 


(d)  fianlc  stock  as  collateral.  (1) 
Pursuant  to  section  10(c)  of  the  Act  (12 
U.S.C.  1430(c)).  a  Bank  shall  have  a  lien 
upon,  and  shall  hold,  the  stock  of  a 
member  in  the  Bank  as  further  collateral 
security  for  all  indebtedness  of  the 
member  to  the  Bank. 

(2)  The  written  security  agreement 
used  by  the  Bank  shall  provide  that  the 
borrowing  member's  Bank  stock  is 
assigned  as  additional  seciirity  by  the 
member  to  the  Bank. 

(3)  The  security  interest  of  the  Bank 
in  such  member's  Bank  stock  shall  be 
entitled  to  the  priority  provided  for  in 
section  10(f)  of  the  Act  (12  U.S.C. 

1430(f)). 

(e)  Collateral  security  requiring  formal 
approval.  No  home  mortgage  loan 
otherwise  eligible  to  be  accepted  as 
collateral  for  an  advance  by  a  Bank 
under  this  section  shall  be  accepted  as 
collateral  for  an  advance  if  any  director, 
officer,  employee,  attorney  or  agent  of 
the  Bank  or  of  the  borrowing  member  is 
personally  liable  thereon,  unless  the 
board  of  directors  of  the  Bank  has 
specifically  approved  such  acceptance 
by  formal  resolution,  and  the  Board  has 
endorsed  such  resolution. 

§935.10    Banks  as  secured  creditors. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  notwithstanding  any 
other  provision  of  law,  any  security 
interest  granted  to  a  Bank  by  a  member, 
or  by  an  affiliate  of  such  member,  shall 
be  entitled  to  priority  over  the  claims 
and  rights  of  any  party,  including  any 
receiver,  conservator,  trustee  or  similar 
party  having  rights  of  a  lien  creditor,  to 
such  collateral. 

(b)  A  Bank's  security  interest  as 
described  in  paragraph  (a)  of  this 
section  shall  not  be  entitled  to  priority 
over  the  claims  and  rights  of  a  party 
that: 

(1)  Would  be  entitled  to  priority 
under  otherwise  applicable  law;  and 

(2)  Is  an  actual  bona  fide  purchaser  for 
value  of  such  collateral  or  is  an  actual 
secured  party  whose  security  interest  in 
such  collateral  is  perfected  in 
accordance  with  applicable  state  law. 

f  935.1 1    Pledged  collateral;  verification. 

(a)  Collateral  safekeeping.  (1)  A  Bank 
may  permit  a  member  that  is  a 
depository  institution  to  retain 
documents  evidencing  collateral 
pledged  to  the  Bank,  provided  that  the 
Bank  and  such  member  have  executed 
a  written  security  agreement  pursuant  to 
§  935.4(c)  of  this  part  whereby  such 
collateral  is  retained  solely  for  the 
Bank's  benefit  and  subject  to  the  Bank's 
control  and  direction. 

(2)  A  Bank  shall  take  any  steps 
necessary  to  ensure  that  its  security 


interest  in  all  collateral  pledged  by  non- 
depository  institutions  for  an  advance  is 
as  secure  as  its  security  interest  in 
collateral  pledged  by  depository 
institutions. 

(3)  A  Bank  may  at  any  time  perfect  its 
security  interest  in  collateral  securing 
an  advance  to  a  member. 

(b)  Collateral  verification.  Each  Bank 
shall  establish  written  procedures,  with 
standards  similar  to  those  established  by 
the  Auditing  Standards  Board  of  the 
American  Institute  of  Certified  Public 
Accountants,  for  verifying  the  existence 
of  collateral  securing  the  Bank's 
advances,  and  shall  regularly  verify  the 
existence  of  the  collateral  securing  its 
advances  in  accordance  with  such 
procedures. 

S  935. 1 2    Collateral  valuation;  appraisal*. 

(a)  Each  Bank  shall  establish  written 
procedures  for  determining  the  value  of 
the  collateral  securing  the  Bank's 
advances,  and  shall  determine  the  value 
of  such  collateral  in  accordance  with 
such  procedures. 

(b)  Each  Bank  shall  apply  the 
valuation  procedures  consistently  and 
fairly  to  all  borrowing  members,  and  the 
valuation  ascribed  to  any  item  of 
collateral  by  the  Bank  shall  be 
conclusive  as  between  the  Bank  and  the 
member. 

(c)  A  Bank  may  require  a  member  to 
obtain  an  appraisal  of  any  item  of 
collateral,  and  to  perform  such  other 
investigations  of  collateral  as  the  Bank 
deems  necessary  and  proper. 

§  935: 13    Restrictions  on  advances  to 
members  that  are  not  qualified  ttirift 
lender*. 

(a)  Restrictions  on  advances  to  non- 
QTL  members.  (1)  Except  as  provided  in 
paragraphs  (a)(4)  and  (a)(5)  of  this 
section,  a  Bank  may  make  or  renew  an 
advance  to  a  non-QTL  member  only 
under  the  following  conditions: 

(i)  The  advance  is  for  the  purpose  of 
purchasing  or  funding  new  or  existing 
residential  housing  finance  assets,  as 
determined  pursuant  to  paragraph  (a)(2) 
of  this  section; 

(ii)  The  member  holds  Bank  stock  ai 
the  time  it  receives  the  advance  in  an 
amount  equal  to  at  least  five  percent  of 
the  outstanding  principal  amount  of  the 
member's  total  advances,  divided  by 
such  member's  AllP,  calculated 
pursuant  to  paragraph  (a)(3)  of  this 
section;  and 

(iii)  Making  the  advance  will  not 
cause  the  aggregate  amount  of  advances 
issued  by  the  twelve  Banks  to  non-QTL 
members  to  exceed  30  percent  of  the 
aggregate  amount  of  the  twelve  Banks' 
total  outstanding  advances. 

(2)  Pri(X'  to  approving  an  application 
for  an  advance  by  a  non-QTL  member, 


IMI 
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a  Bank  shall  determine  that  the 
principal  amount  of  all  advances 
outstanding  to  the  member  at  the  time 
the  advance  is  requested  does  not 
exceed  the  total  book  value  of 
residential  housing  finance  assets  held 
by  such  member,  which  shall  be 
determined  using  the  most  recent 
Report  of  Condition  and  Income  or 
financial  statement  made  available  by 
the  member. 

(3)  A  Bank  shall  calculate  each  non- 
savings  association  member's  ATIP  at 
least  annually,  between  January  1  and 
April  15.  based  upon  financial  data  as 
of  December  31  of  the  prior  calendar 
year.  The  Bank  may,  in  its  discretion. 
calculate  a  member's  ATI?  more 
frequently  than  aimually. 

(4)  The  requirements  of  paragraphs  (a) 
(1).  (2),  and  (3)  of  this  section  shall  not 
apply  to: 

li)  A  savings  bank,  as  defined  in 
section  3(g)  of  the  Federal  Deposit 
Insurance  Act.  as  amended  (12  U.S.C. 
1813(g)):  or 

(ii)  A  Federal  savings  association  in 
e^stence  as  such  on  August  9, 1989 
tliat: 

(A)  Was  a  state  chartered  savings  bank 
or  cooperative  bank  before  October  15, 
1982;  or 

(B)  Acqwred  its  principal  assets  from 
an  Institution  that  was  a  state  chartered 
savings  bank  or  cooperative  bank  before 
October  15, 1982. 

(5)  The  requirements  of  paragraph 
(a)(2)  of  this  section  shall  not  app^  to 
applications  fi'om  non-savings 
association  members  for  AHP  or  OP 
advances. 

(b)  Priority  for  QTL  members.  (1) 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  if  a  Bank  is  unable  to 
meet  the  aggregate  advance  demand  of 
all  of  its  members,  the  Bank  shall  give 
priority  to  appUcations  for  advances 
from  its  QTL  members,  subject  to  the 
following  considerations: 

(i)  The  effect  of  making  the  advances 
on  the  financial  integrity  of  the  Bank; 

(ii)  The  member's  creditworthiness; 

(iii)  The  availability  of  funding  with 
maturities  compatible  with  advances 
applications;  and 

(iv)  Any  other  factors  that  the  Bank 
determines  to  be  relevant. 

(2)  The  institutions  identified  in 
paragraph  {a){4)  of  this  section  shall  be 
treated  as  QTLs  for  purposes  of  this 
paragraph  (b). 

(3)  The  requirement  of  paragraph 
(b)(1)  of  this  section  shall  not  apply  to 
a  Bank's  special,  or  otherwise  limited, 
advance  offerines. 

(c)  Additional  restrictions  on 
advances  to  non-QTL  savings 
associations.  (1)  Either  the  Bank's 
writtm  advances  agreement  required  by 


§  935.4(b)(2)  of  this  part  or  the  written 
advances  application  authorized  in 
§  935.4(a)  of  this  part  shall  require  that 
each  savings  association  member,  which 
pursuant  to  the  QTL  requirements  of  the 
OTS  becomes  ineUgible  for  Bank 
advances,  immediately  provide  its  Bank 
with  written  notification  of  its 
ineligibility. 

(2)  Except  as  requested  In  writing  by 
the  OTS.  or  as  authorized  in  §  935.18(c) 
of  this  part,  a  Bank  shall  not  make  an 
advance  to  a  savings  association 
member  after  receiving  written 
notification  from  such  member  or  from 
the  OTS  that  such  member  is  ineligible 
for  advances  pursuant  to  the  QTL 
requirements  of  the  OTS. 

(d)  Repayment  of  advances  by  non- 
QTL  savings  association  members.  (1) 
Each  Bank,  if  informed  by  a  savings 
association  member  or  the  OTS  that  the 
member  has  failed  to  regain  its  QTL 
status  and  is  required  to  repay  said 
member's  advances  prior  to  maturity, 
shall,  in  conjunction  with  the  non-QTL 
savings  association  member,  develop  a 
schedule  for  the  prompt  and  prudent 
repayment  of  any  outstanding  advances 
held  by  that  member,  consistent  with 
the  member's  and  the  Bank's  safe  and 
sound  operaiions. 

(2)  The  schedule  agreed  to  under 
paragraph  (d)(1)  of  this  section  shall  be 
provided  promptly  by  the  Bank  to  the 
Board  and  the  OTS. 

(e)  Advance  commitments.  Either  the 
Bank's  written  advances  agreement 
required  by  §  935.4(b)(2)  of  this  part  or 
the  written  advances  application 
authorized  in  §  935.4(a)  of  this  part  shall 
stipulate  that  the  Bank  shall  not  honor 
advance  commitments  previously  made 
to  members  whose  access  to  advances  is 
subsequently  restricted  pursuant  to 
paragraphs  (a)  or  (c)  of  this  section. 

S  935.14    Umitstlona  on  long-term 
advances. 

(a)  A  Bank  shall  make  long-term 
advances  only  for  the  purpose  of 
enabling  a  member  to  purchase  or  fund 
new  or  existing  residential  housing 
finance  assets. 

(b)  (1)  Prior  to  approving  an 
application  for  a  long-term  advance,  a 
Bank  shall  determine  that  the  principal 
amount  of  all  long-term  advances 
currently  held  by  the  member  does  not 
exceed  the  total  book  value  of 
residential  housing  finance  assets  held 
by  such  member.  The  Bank  shall 
determine  the  total  book  value  of  such 
residential  bousing  finance  assets,  using 
the  most  recent  Thrift  Financial  Report, 
Re|}ort  of  Condition  and  hicome,  or 
financial  statement  made  available  by 
the  member. 


(2)  Applications  for  AHP  and  OP 
advances  are  exempt  fi^m  the 
requirements  of  this  section. 

1935.15    Capital  atocli  rM^ukwnonla; 
unilateral  redemption  of  excM*  stock. 

(a)  Capital  stock  requirement  for 
advances.  (1)  At  no  time  shall  the 
aggregate  amount  of  outstanding 
advances  made  by  a  Bank  to  a  member 
exceed  20  times  the  amount  paid  in  by 
such  member  for  capital  stock  in  the 
Bank. 

(2)  A  non-QTL  member  shall  hold 
stock  in  the  Bank  at  the  time  it  receives 
an  advance  in  an  amount  equal  to  at 
least  the  amount  of  stock  required  to  be 
held  pursuant  to  §935.13(a)(l)(ii)  of  this 
part. 

(b)  Unilateral  redemption  of  excess 
stock.  A  Bank,  after  providing  15 
calendar  days  advance  written  notice  to 
a  member,  may  unilaterally  redeem  that 
amount  of  the  member's  Bank  stock  that 
exceeds  the  stock  requirements  set  forth 
in  paragraph  (a)  of  this  section  or,  in  the 
case  of  a  non-QTL  member,  tl.e  stock 
requirements  set  forth  in 
§935.13(a)(l)(ii)  of  this  part,  provided 
the  minimum  amount  required  in 
sections  8(b)(1)  and  10(e)(3)  of  the  Act 
is  maintained.  The  Banks  shall  have  the 
discretion  to  determine  the  timing  of 
such  unilateral  redemption,  provided 
that  the  Bank's  redemption  policy  is 
consistent  with  the  requirement  of 
section  7(j)  of  the  Act  (12  U.S.C  1427(j)) 
which  provides  for  fair  and  impartial 
treatment  of  all  members. 

S  935.16    Advance  partlclpstlona. 

A  Bank  may  allow  any  other  Bank  to 
purchase  a  participation  interest  in  any 
advance,  and  any  other  Bank  may 
accept  a  participation  interest  therein, 
together  with  an  appropriate  assignment 
of  security  therefor,  subject  to  the 
approval  of  the  boards  of  directors  of  the 
relevant  Banks. 

1935.17  Intrsdistrlcttranefarofsdvwtoee. 
A  Bank  may  allow  one  of  its  members 

to  assume  advances  extended  by  the 
Bank  to  another  of  its  members, 
provided  the  assumption  complies  with 
the  requirements  of  this  part  governing 
the  issuance  of  new  advances.  A  Bank 
may  charge  an  appropriate  fee  for 
processing  the  transfer. 

5935.18  Spsciai advaneee  to sevlnoe 

associations. 

(a)  Eligible  institutions.  (1)  A  Bank, 
upon,receipt  of  a  written  request  ftt)m 
the  Director  of  the  OTS.  may  make 
short-term  advances  to  a  savings 
association  member. 

(2)  Such  request  must  certify  that  the 
member 
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(i)  Is  solvent  but  presents  a 
supeiA'isory  concern  to  the  OTS  because 
of  the  member's  financial  condition;  and 

(ii)  Has  reasonable  and  demonstrable 
prospects  of  returning  to  a  satisfactory 
financial  condition. 

(b)  Terms  and  conditions.  Advances 
made  by  a  Bank  to  a  member  savings 
association  under  this  section  shall: 

(ll  Be  subject  to  all  applicable 
collateral  requirements  of  the  Bank,  tliis 
part  and  section  10(a)  of  the  Act  (12 
use.  1430(a));  and 

(2)  Be  at  the  interest  rate  applicable  to 
advances  of  similar  type  and  maturity 
that  are  made  available  to  other 
members  that  do  not  pose  such  a 
supervisory  concern. 

S  935.1 9    Liquidation  of  advances  upon 
termination  of  mambarship. 

If  an  institution's  membership  in  a 
Bank  is  terminated,  the  Bank  shall 
determine  an  orderly  schedule  for 
liquidating  any  indebtedness  of  such 
member  to  the  Bank;  this  section  shall 
not  require  a  Bank  to  call  any  such 
indebtedness  prior  to  maturity  of  the 
advance.  The  Bank  shall  deem  any  such 
liquidation  a  prepayment  of  the 
member's  Indebtedness,  and  the 
member  shall  be  subject  to  any  fees 
applicable  to  such  prepayment. 

Subpart  B — Advances  to  Nonmembers 
S935^    Scope. 

The  requirements  of  subpart  A  of  this 
part  apply  to  this  subpart,  except  as 
otherwise  provide4  in  §  935.21  of  this 
subpart. 

S  935.21     Advancas  to  tha  Savings 
Association  insurance  Fund. 

(a)  A  Bank  may,  upon  receipt  of  a 
written  request  from  the  FDIC,  make 
advances  to  the  FDIC  for  the  use  of  the 
Savings  Association  Insurance  Fiuid. 
The  Bank  shall  provide  a  copy  of  such 
request  to  the  Board. 

(b)  Such  advances  shall: 

(1)  Bear  a  rate  of  interest  not  less  than 
the  Bank's  marginal  cost  of  funds,  taking 
into  account  the  matiuities  involved 
and  reasonable  administrative  costs; 

(2)  Be  for  a  maturity  acceptable  to  the 
Bank; 

(3)  Be  subject  to  any  prepayment, 
commitment  or  other  appropriate  fees  of 
the  Bank;  and 

(4)  Be  adequately  secured  by 
collateral  acceptable  to  the  Bank. 

PART  940-{REMOVED] 

2.  Part  940  is  removed  and  reserved. 
Dated:  April  26. 1993. 


By  the  Federal  Housing  Finance  Board 
Daniel  F.  Evans,  Jr., 
Chairman. 
IFR  Doc.  93-11305  Filed  5-19-93;  8:45  am] 

BILUMO  CODE  f7U-01-M 

FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  935 
(No.  93-44] 

Advances  to  Nonmemt}er  Mortgagees 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Interim  final  rale  and  request 

for  comments. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Board)  is  amending  its  final  rule 
on  Federal  Home  Loan  Bank  (Bank) 
advances  to  establish  revised  and  new 
requirements  governing  advances  to 
nonmember  mortgagees,  and  to 
implement  provisions  of  the  Housing 
and  Community  Development  Act  of 
1992  (HCDA)  making  it  easier  for 
qualified  nonmember  mortgagees  that 
are  state  housing  finance  agencies 
(SHFAs)  to  receive  special  purpose 
advances. 

DATES:  Effective  date:  June  22, 1993. 
Comment  date:  Comments  must  be 
received  by  July  19,  1993. 
ADDRESSES:  Send  comments  to  Elaine  L. 
Baker,  Executive  Secretary,  Federal 
Housing  Finance  Board,  1777  F  Street, 
mV.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Freidel,  Financial  Analyst, 
(202)  408-2976,  Thomas  D.  Sheehan. 
Assistant  Director,  (202)  408-2870, 
District  Banks  Directorate;  James  H. 
Gray  Jr.,  Associate  General  Counsel, 
(202)  408-2552,  Sharon  B.  Like. 
Attorney-Advisor,  (202)  408-2930, 
Charles  Szlenker,  Attorney-Advisor, 
(202)  408-2554,  Brandon  B.  Straus, 
Attorney-Advisor,  (202)  408-2589, 
Office  of  Legal  &  External  Affairs; 
Federal  Housing  Finance  Board,  1777  F 
Street  NW.,  Washington.  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  October  1, 1992,  the  Board 
published  for  public  comment  a 
proposed  rule  containing  amendments 
to  its  regulations  governing  Bank 
advances.  See  57  FR  45338  (Oct.  1, 
1992).  The  proposed  rule  included  a 
discussion  of  the  terms  and  conditions 
under  which  the  Banks  may  extend 
credit  in  the  form  of  advances  to 
nonmember  mortgagees  under  section 
10b  of  the  Federal  Home  Loan  Bank  Act 
(Act).  12  U.S.C.  1430b.  Subsequent  to 


publication  of  the  proposed  rule. 
Congress  enacted  the  HCDA,  Pub.  L. 
102-550,  106  Stat.  3672  (1992).  HCDA 
section  1392  amended  section  10b  of  the 
Act.  106  Stat,  at  4009  [to  be  codified  at 
12  U.S.C.  1430b(b)),  by  recodifying  the 
existing  text  of  section  10b  as  section 
lOb(a).  and  creating  a  new  section 
lOb(b). 

New  section  10b(b)  of  the  Act 
establishes  special  collateral 
requirements  for  advances  to  SHFAs 
that  are  made  for  the  purpose  of 
facilitating  mortgage  lending  that 
benefits  individuals  and  families 
meeting  the  income  requirements 
specified  in  sections  142(d)  or  143(0  of 
the  Internal  Revenue  Code  of  1986 
(IRC),  26  U.S.C.  142(d).  143(f). 

In  general,  under  section  lOb(a)  of  tlie 
Act.  eligible  nonmember  mortgagees 
may  pledge  only  FHA-insured 
mortgages  or  securities  backed  by  such 
mortgages  as  collateral  for  Bank 
advances.  However,  pursuant  to  new 
section  10b(b)  of  the  Act,  an  advance  to 
a  SHFA  eligible  under  the  nonmember 
mortgagee  lending  requirements  may  be 
secured  by  collateral  other  than  FHA- 
insured  mortgages,  provided  the 
advance  proceeds  are  used  for  the 
purpose  of  facilitating  mortgage  lending 
that  benefits  certain  low-  and  moderate- 
income  individuals  and  families,  the 
advance  otherwise  meets  the 
requirements  of  section  10(a)  of  the  Act, 
and  any  real  estate  collateral  pledged  as 
security  for  the  advance  is  comprised  of 
single  family  or  multifamily  residential 
mortgages. 

The  HCDA  amendment  to  the  Act 
requires  changes  to  the  nonmember 
mortgagee  provisions  in  the  proposed 
advances  rule.  Instead  of  withdrawing 
the  proposed  advances  rule  and 
reissuing  it  for  comment  with  these 
changes  incorporated,  the  Board  is 
addressing  the  nonmember  mortgagee 
requirements  in  this  interim  final  rule. 
The  final  advances  rule,  which  does  not 
include  the  nonmember  mortgagee 
provisions,  will  be  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  Board  received  four  comment 
letters  addressing  the  nonmember 
mortgagee  provisions  published  in  its 
proposed  advances  rule.  In  general,  the 
letters  expressed  support  for  the 
proposed  provisions.  A  discussion  of 
the  comment  letters  is  included  in  the 
analysis  of  this  interim  final  rule. 

The  Board  invites  comments  on  all 
.  aspects  of  this  interim  final  rule  on 
nonmember  mortgagee  advances. 


Federal  Regirter  /  Vol.  58.  No.  96  /  Thursday.  May  20.  1993  /  Rules  and  Regulationa 


II.  AdvancM  to  Nomnember  Mortgagees 

A.  Section  by  Section  Analysis 

This  interim  final  rule  amends 
§  935.20  of  the  final  advances  rule  to 
provide  that  advances  to  nonmember 
mortgagees  generally  shall  be  subject  to 
the  provisions  in  subpart  A  of  part  935, 
governing  advances  to  Bank  members, 
except  as  otherwise  provided  in 
§935.22  of  subpart  B,  vtrhich  applies 
specifically  to  advances  to  nonmembers. 
This  ensures  that  advances  to 
nonmembers  operate  within  the  same 
regulatory  framework  as  member 
advance  programs  and  without  special 
benefits  to  nonmembers. 

Section  935.22(a)  of  this  interim  final 
rule  authorizes  a  Bank,  subject  to  the 
Act  and  this  part  935,  to  make  advances 
to  an  entity  that  is  not  a  member  of  the 
Bank,  if  the  entity  qualifies  as  a 
nonmember  mortgagee  pursuant  to 
section  10b{a)  of  the  Act  and  §  935.22(b) 
of  the  interim  final  rule. 

Under  section  10b{a)  of  the  Act.  as 
amended,  a  Bank  may  make  advances  to 
nonmembers  that  are  approved 
mortgagees  under  title  11  of  the  National 
Housing  Act  (NHA),  12  U.S.C.  1707  et 
seq.  See  12  U.S.C.  1430b(a).  The 
administration  of  title  D  of  the  NHA  is 
the  responsibility  of  the  Federal 
Housing  Administration  (FHA),  a  unit  of 
the  Department  of  Housing  and  Urban 
Development  (HUD).  HUD  approval  of 
an  entity  as  a  mortgagee  authorizes  such 
entity  to  buy  and  sell  FHA-insured 
mortgages. 

Section  935.22(b)  of  the  interim  final 
rule  incorporates  the  four  statutory 
eligibility  requirements  that  an  entity 
must  meet  in  order  to  be  designated  a 
nonmember  mortgagee  eligible  to 
borrow  from  a  Bank: 

(1)  The  mortgagee  must  be  chartered 
under  law  and  have  succession.  A 
corporation,  or  other  entity  that  has 
rights,  characteristics  and  powers  under 
applicable  law  similar  to  those  granted 
a  corporation,  or  a  government  agency, 
meets  this  requirement: 

(2)  The  mortgagee  must  be  subject, 
pursuant  to  statute  or  regulation,  to  the 
inspection  and  supervision  of  a  Federal, 
state  or  local  government  agency; 

(3)  The  mortgagee  must  lend  its  own 
funds  as  its  principal  activity  in  the 
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mortgage  field;  and 

(4)  The  mortgagee  must  be  approved 
by  HUD  pursuant  to  HUD's  regulations 
(24  CFR  part  202),  under  title  II  of  the 
NHA  (12  U.S.C.  1707  through  1715z- 
20). 

One  comment  letter  recommended 
that  the  language  in  the  Act  defining 
nonmember  mortgagees  specifically 
include  the  mortgage  banking 
subsidiaries  of  member  institutions. 


Such  a  change  would  require 
amendment  of  the  Act  by  Congress. 
However,  Bank  advances  may  be 
available  to  such  entities  under  the 
Banks*  authority  to  lend  to  eligible 
nonmember  mortgagees,  if  they  meet  the 
eligibility  criteria  set  forth  in  the  Act 
and  in  this  interim  final  rule. 

The  Act  provides  that  advances  made 
under  section  lOb(a)  are  not  subject  to 
certain  other  provisions  of  the  Act.  See 
12  U.S.C  1430b(a).  For  example,  such 
advances  are  not  subject  to  member 
stock  purchase  and  collateral 
requirements,  or  to  restrictions  on  Bank 
lending  to  members  that  are  not 
Qualified  Thrift  Lenders  (QTLs).  See, 
e.g..  12  U.S.C.  1426(b).  1430(a). 
1430(e)(l)-{3).  However,  as  noted  above 
and  as  provided  in  the  proposed 
advances  rule,  %  935.20  of  the  interim 
final  rule  makes  the  regulatory 
requirements  applicable  to  the  Banks' 
member  advances  programs  also 
applicable  to  their  nonmember  advances 
programs,  except  as  specifically 
provided  in  §  935.22  of  the  interim  final 
rule.  The  Board  expects  the  Banks  to 
apply  the  advance  application 
requirements,  credit  underwriting 
standards,  collateral  and  safekeeping 
procedures,  restrictions  on  lending  to 
institutions  without  positive  tangible 
capital,  advance  maturity  requirements. 
prepayment  fees,  and  other 
requirements  applicable  to  members 
under  subpart  A  of  part  935  and  the 
Board's  policy  guidelines,  no  less 
stringently  to  eligible  nonmember 
mortgagees. 

Section  935.22(c)  of  the  interim  final 
rule  establishes  the  procedure  by  which 
an  entity  quahfies  as  a  nonmember 
mortgagee  eligible  to  receive  Bank 
advances  under  section  10b  of  the  Act. 
An  entity  seeking  to  establish  its 
eligibility  for  advances  as  a  nonmember 
mortgagee  is  required  to  submit 
documentation  evidencing  that  it  meets 
all  of  the  requirements  set  forth  in 
§  935.22(b).  to  the  Bank  whose  district 
includes  the  state  in  which  the  entity 
maintains  its  principal  place  of 
business.  The  Bank  also  shall  require 
any  financial  or  other  documentation 
needed  to  enable  the  Bank  to  determine 
that  advances  may  be  safely  made  to  the 
entity.  Further,  an  entity  seeking  to 
qualify  as  a  SHFA  must  submit 
documentation  evidencing  that  it  meets 
the  definition  of  a  SHFA  under  §935.1 
of  this  part.  The  Bank  shall  then  forward 
the  documentation,  along  with  its 
evaluation  of  the  applicant's  financial 
condition,  to  the  Board.  The  Board  will 
review  the  documentation  and  notify 
the  Bank  of  its  determination  regarding 
the  nonmember's  eligibility  to  receive 
advances  under  section  10b  (a)  and  (b). 


This  provision  is  a  change  from  the 
proposed  advances  rule,  under  which 
the  Banks  would  have  had  the 
responsibility  for  determining 
nonmember  mortgagee  eligibility.  This 
interim  final  rule  retains  the  authority  to 
determine  nonmember  mortgagee 
eligibility  with  the  Board  to  ensure  that 
a  uniform  review  process  is  developed 
to  determine  nonmember  mortgagee 


ion  935.22(d)(1)  of  the  interim 
final  rule  implements  the  Act  by 
providing  that  nonmember  mortgagee 
advances  shall,  in  general,  be 
collateralized  by  FHA-insured 
mortgages.  See  12  U.S.C.  1430b{a).  This 
section  permits  a  Bank  to  additionally 
accept  as  collateral,  securities 
representing  an  interest  in  the  principal 
and  interest  payments  due  on  a  pool  of 
FHA-insurea  mortgage  loans,  provided 
the  Bank  obtains  evidence  from  the 
nonmember  mortgagee  that  the 
securities  are  backed  solely  by  FHA- 
insured  mortgages. 

Section  935.22(d)(2)  of  the  interim 
final  rule  implements  the  special 
collateral  requirements  appUcable  to 
certain  advances  to  SHFAs  under 
section  10b(b)  of  the  Act.  Such  advances 
may  be  secured  by  collateral  other  than 
FHA-insured  mortgages,  provided  that 
the  advances  otherwise  meet  the 
requirements  of  section  10(a)  of  the  Act 
and  any  real  estate-related  collateral  is 
comprised  of  single  family  or 
multifamily  residential  mortgage  loans 
as  described  specifically  in 
S  93S.22(d)(2)(i)  herein.  In  order  for 
advances  to  qualify  for  the  expanded 
collateral  treatment,  the  advance 
proceeds  must  be  used  for  the  purpose 
of  facilitating  mortgage  lending  that 
benefits  individuals  or  families  with 
income  levels  specified  in  sections 
142(d)  or  143(0  of  the  IRC.  See  26  U.S.C. 
142(d),  143(f). 

Section  935.22(d)(2)(i)(A)  of  the 
interim  final  rule  provides  that  SHFAs 
using  advances  for  the  special  purpose 
described  above  may  pledge  collateral 
eligible  under  sections  10(a)  (1)  or  (2)  of 
the  Act,  i.e.,  fully  disbursed,  whole  first 
mortgages  on  improved  residential  real 
property,  agency  and  privately  issued 
mortgage-backed  securities,  and 
government  securities.  See  12  U.S.C. 
1430(a)  (1).  (2).  SHFAs  may  not  pledge 
deposits  in  a  Bank,  generally  eligible 
under  section  10(a)(3)  of  the  Act.  see  id. 
section  1430(a)(3).  because  SHFAs 
generally  are  not  eligible  under  the  Act 
to  maintain  such  deposits,  except  for  the 
limited  purpose  of  maintaining 
compensating  balances  as  discussed 
below.  See  12  U.S.C.  1431(e)(1). 

Special  purpose  advances  may.  to  a 
limited  extent,  be  secured  by  collateral 
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eligibls  undar  Mctian  10(a)(4)  of  the 
Act.  see  id.  sactlao  1430(aK4).  provided 
the  collateral  is  comprieed  of  single 
family  or  multlfiunily  residential 
mortgage  loans  and.  pursuant  to  section 
10(a)(4)  of  the  Act.  a  seciuity  interest  in 
such  collateral  can  be  perfected. 
Conaistant  with  the  limit  on  category  (4) 
collateral  pledged  by  members  under 
section  10(a)(4)  of  the  Act. 
$935.22(dK2)(i)(B)  of  the  interim  final 
rule  limits  collateral  pledged  under  this 
section  to  30  percent  of  a  SHFA's 
capital,  calculated  according  to 
Generally  Accepted  Accounting 
Principles  (GAAP),  as  determined  by  the 
Bank. 

Section  935.22(dH2Hii)  of  the  interim 
final  rule  requires  diet  a  Bank,  prior  to 
funding  an  udvanoe  pursuant  to 
paramph  (dM2),  obtain  written 
certification  from  the  SHFA  that  the 

S>roceeds  of  the  advance  shall  be  used 
or  the  purposes  described  in  section 
10b(b)  of  t^  Act  The  interim  final  rule 
does  not  provide  for  the  use  of  a  proxy 
mechanism,  similar  to  that  used  in  the 
final  advances  rule  to  ensure  that 
advances  to  non-QTLs  are  used  only  for 
residential  housing  finance  purposes 
because,  unlike  commercial  banks  and 
savings  associations,  SHFAs  do  not 
produce  uniform  financial  statements 
on  a  regular  basis.  See  12  CFR  935.13. 

Section  935.22(e)(1)  of  the  hiterim 
final  rale  providea  that  a  Bank,  in  its 
discretion,  shall  determine  whether,  and 
on  wdiat  terms,  it  will  make  advances  to 
eligible  nomnember  mortgagees,  subject 
to  the  provisioos  of  this  paragraph  (e). 
As  in  the  proposed  advances  rule, 
§  935.22(eK2)  requires  the  Banks  to 
price  advances  to  nonmember 
mortgagees  to  cover  the  funding, 
operating  and  administrative  costs 
associated  with  making  such  advances. 
The  pricing  may  reflect  the  credit  risk 
associated  writh  lending  to  the 
nonmember  mortgagee,  and  other 
reasonable  differential  pricing  criteria, 
provided  that  the  Bank  applies  the 
criteria  for  such  differential  pricing 
equally  to  all  nonmember  mortgagee 
borrowers.  One  Bank  comment  letter 
expressed  support  for  these  pricing 
provisioos. 

Consistent  with  the  proposed 
advances  rule,  §93S.22(e)(2)(ii)  of  the 
interim  final  rule  provides  that  the 
pricing  of  advances  to  a  nonmember 
mortgagee  shall  compensate  the  Bank 
for  the  absence  of  a  capital  stock 
investment  by  the  nonmember 
mortgagee  in  the  Bank.  A  Bank  may 
implement  this  provision  by  requiring 
the  nonmember  mortgagee  to  maintain  a 
compensating  balance  writh  the  Bank.  In 
response  to  a  Bank  comment  letter 
requesting  clarification  as  to  whether  a 


compensating  balance  maintained  by  a 
nonmember  mortgagee  may  be  interest 
bearing,  the  interim  final  rule  provides 
the  Banks  with  the  discretion  to  make 
such  a  determination. 

Section  935.22(eK3)  of  the  interim 
final  rule  provides  that,  in  accordance 
with  section  10b(a)  of  the  Act,  the 
principal  amount  of  any  advance  made 
to  a  nomnember  mortgagee  may  not 
exceed  90  percent  of  tne  unpaid 
principal  of  FHA  mortgage  collateral 
pledged  as  security.  This  requirement 
does  not  apply  to  collateral  pledged  by 
SHFAs  to  secure  special  purpose 
advances  as  described  in  §  935.22(d)(2). 

Section  935.22(0(1)  of  the  interim 
final  rule  provides  that  a  Bank  shall 
require  a  nonmember  mortgagee 
applying  for  an  advance  to  agree  in 
writing  to  inform  the  Bank  promptly  of 
any  change  in  its  status  as  a  nonmember 
mortgagee.  The  Bank  will  not  be 
required  to  call  outstanding  advances  to 
an  entity  that  loses  its  HUD-approved 
mortgagee  status  or  otherwise  ceases  to 
fulfill  the  eligibility  qualifications  for  a 
nonmember  mortgagee  under 
§  935.22(b)  of  the  interim  final  rule. 
However,  pursuant  to  §935.22(0(2)  of 
the  interim  final  rule,  the  Bank  may  not 
extend  a  new  advance  or  renew  an 
existing  advance  to  the  entity,  until  the 
Board  is  satisfied  that  the  entity  again 
fulfills  the  requirements  in  §  935.22(b). 

Section  933.22(g)  of  the  interim  final 
rule  provides  that  a  Bank  may,  fix)m 
time  to  time,  require  a  nonmember 
mortgagee  borrower  to  provide  evidence 
that  it  continues  to  satisfy  all  of  the 
qualifications  and  requirements 
contained  in  this  section. 

A  comment  letter  from  a  trade 
association  recommended  that  advances 
to  nonmember  mortgagees  be  included 
in  the  statutory  30  percent  Bank  System 
Limit  on  advances  to  members  that  are 
not  QTLs.  See  12  U.S.C  1430(e)(2).  as 
amended.  However,  the  Act  does  not 
require  that  advances  to  nonmembers  be 
included  in  the  aggregate  limit  on  Bank 
advances  to  non-QTLs,  The  non-QTL 
borrowing  restrictions  in  the  Act  apply 
only  to  members,  and  the  eligible 
mortgagees  that  borrow  funds  from  the 
Banks  under  the  authority  of  section  10b 
are  not  members.  Therefore,  advances  to 
nonmember  mortgagees  have  not  been 
made  subject  to  this  requirement. 

III.  Notice  and  Public  Participation 

A.  Admimstmtive  Procedure  Act 

For  the  reasons  discussed  below,  the 
Board  is  not  required  by  the 
Administrative  Procedure  Act  (APA),  S 
U.S.C  551  et  seq..  to  publish  a  general 
notice  of  propoMd  rulemaking  for  this 
interim  final  rule.  Ho«vever,  the  Board 


considers  comments  bam  the  public 

helpful  in  formulating  clear  and 
effective  regulations.  Accordingly,  the 
Board  is  requesting  public  comment  on 
this  interim  final  rule. 

Publication  of  notice  of  a  proposed 
rulemaking  is  not  required  because  the 
Board  finds  good  cause  that  notice  and 
comment  procedure  is  impractical. 
unnecessary,  and  contrary  to  the  public 
interest  in  this  instance.  See  5  U.S.C 
5S3(b)(B).  Compliance  with  public 
procedure  requirements  in  the  adopdon 
of  this  interim  final  rule  would  be 
contrary  to  the  public  interest.  HCDA 
section  1392  amended  the  Act  to 
expand  the  availability  of  Bank  credit  to 
SHFAs  eligible  to  borrow  &<om  the 
Banks  as  eligible  nonmember 
mortgagees  and  who  are  engaged  in 
lending  that  supports  a  specific  public 
purpose.  The  Board  beUeves  that  it  is 
important  to  expedite  SHFA  access  to 
Bank  advances  in  order  to  facilitate  the 
flow  of  funds  for  the  development  of 
housing  for  low-  and  moderate-income 
individuals  and  families. 

Compliance  with  public  notice  end 
comment  procedures  also  would  be 
impractical  because  the  amendments 
made  by  the  interim  final  rule  are  part 
of  a  group  of  amendments  to  the  Board's 
regulations  on  Bank  advances  that  were 
published  as  a  final  rule  in  May  1993, 
and  that  will  become  effective  in  June 
1993.  The  burden  on  the  Banks,  their 
members,  nonmember  mortgagees  and 
others  seeking  to  understand  and 
comply  with  the  Board's  regulations  is 
made  easier  by  having  all  of  the 
regulations  pertaining  to  Bank  advances 
considered  concurrently.  In  order  to 
preserve  the  regulatory  process  initiated 
by  the  Board's  revisions  to  its  advances 
regulations,  the  interim  final  rule 
should  be  published  concurrently  with 
the  final  advances  rule. 

In  addition,  publication  of  portions  of 
this  interim  final  rule  for  notice  and 
comment  is  unnecessary  bocause  those 
provisions  of  the  interim  final  rule 
incorporated  from  the  previously 
published  proposed  rule  on  advances 
have  already  been  subject  tc  public 
notice  and  comment  procedures.  See  57 
FR  45338  (Oct.  1. 1992). 

The  Board  therefore  finds  good  cause 
that  compliance  with  notice  and 
comment  procedures  in  adoption  of  this 
interim  final  rule  would  be  impractical, 
unnecessary  and  contrary  to  the  public 
interest.  See  5  U.S.C.  553(b)(B). 

B.  Effective  Date 

The  Board  is  adopting  this  rule  as  an 
interim  final  rule,  to  be  effective  on  June 
22, 1993.  However,  the  Board  is 
incorporating  a  60-day  comment  period 
fiom  the  date  of  publication  of  this  rule 
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in  the  Federal  Register,  because  the 
Board  recognizes  the  importance  and 
value  of  public  input  on  Bank  System 
operations.  The  comments  received 
during  this  6D-day  period  may  result  in 
revisions  to  this  rule  after  its  effective 
date. 

Regulatory  Flexibility  Act 

The  Board  is  not  required  by  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  to  prepare  a  regulatory  flexibility 
analysis  for  this  interim  final  rule.  The 
Regulatory  Flexibility  Act  requires  that 
a  regulatory  flexibility  analysis  be 
prepared  whenever  an  agency 
promulgates  a  proposed  or  final  rule 
after  being  required  by  APA  section  553, 
id.  at  sec.  553,  to  publish  a  general 
notice  of  proposed  rulemaking.  See  5 
U.S.C.  603(a),  604(a).  The  Board  is  not 
required  to  publish  a  general  notice  of 
proposed  rulemaking  for  this  interim 
final  rule,  because  the  Board  has  found 
good  cause  that  notice  and  comment  is 


Description  of  Information  coUected 


Evidence  of  rKXwnember  mortgagee  status 
Total 


impractical,  unnecessary  and  contrary 
to  the  public  interest  in  the  adoption  of 
this  interim  final  rule.  See  id.  sec. 
553(b)(B),  and  lU.A.  above.  Accordingly, 
the  Board  is  not  required  to  prepare 
such  an  analysis  for  this  interim  final 
rule. 

Paperwork  Reduction  Act 

The  information  collection 
requiremebts  contained  in  this  interim 
final  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  chapter  35.  The  Finance  Board 
has  requested  that  0MB  approve  the 
information  collection  by  the  date  this 
interim  final  rule  becomes  efi'ective. 

The  information  collection  is  entitled 
"Evidence  of  Nonmember  Mortgagee 
Status,"  and  is  described  in  more  detail 
in  the  discussion  of  §  935.22  (b)  and  (c) 
of  this  part.  Any  institution  that  is  not 
a  member  of  a  Bank  that  seeks  advances 
as  a  nonmember  mortgagee  will  be 

Estimated  Annual  Reporting  Burden 


required  to  provide  documentation  to 
the  Board  evidencing  that  the 
nonmember  meets  the  eligibility 
requirements  to  receive  Bank  advances 
as  a  nonmember  mortgagee  described  in 
8935.22(b)  of  this  part. 

Further,  a  nonmember  mortgagee  that 
seeks  to  qualify  as  a  SHFA  in  order  to 
use  the  additional  collateral  eligible  for 
special  advances  to  SHFAs  must 
provide  documentation  to  the  Board 
evidencing  that  it  qualifies  as  a  SHFA 
pursuant  to  §  935.22(c)(3)  of  this  part. 

Any  comments  on  this  information 
collection  should  be  sent  to  Gary 
Waxman.  Paperwork  Reduction  Project. 
Office  of  Management  and  Budget,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

In  accordance  with  5  CFR  1320.12 
and  1320.15,  the  following  table 
discloses  the  estimated  annual  reporting 
burden  for  the  collection  of  information 
in  this  interim  final  rule: 


Average 

numt>er  of 

respondents 


Average 
numt>er  of 
responses 

per  re- 
spondent 


Total  aver- 
age re- 
sponses 


Average 
hours  per 
response 


Total  aver- 
age hours 


20 
20 


20 
20 


5 
5 


100 
100 


List  of  Subjects  in  12  CFR  Part  935 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Board  hereby 
amends  title  12,  chapter  DC,  subchapter 
B,  part  935,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  B-fEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  935— ADVANCES 

1.  The  authority  citation  for  part  935 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1422a(a)(3), 
I422b(a)(l),  1426,  1429,  1430,  1430b,  1431. 

2.  Section  935.1  is  amended  by 
adding  the  definition  of  "State  housing 
finance  agency"  in  appropriate 
alphabetical  order  to  read  as  follows: 

I93S.1    Definitions. 

State  housing  finance  agency  or  SHFA 
means  a  public  agency,  authority  or 
publicly  sponsored  corporation  that: 

(1)  Serves  as  an  instrumentality  of  any 
state  or  any  political  subdivision  of  any 
state;  and 


(2)  Functions  as  a  source  of 
residential  mortgage  loan  financing  in 
that  state. 

3.  Section  935.20  is  revised  to  read  as 
follows: 

9935.20    Scope. 

The  requirements  of  subpart  A  of  this 
part  apply  to  this  subpart,  except  as 
otherwise  provided  in  §  935.21  and 
§  935.22  of  this  subpart. 

4.  Section  935.22  is  added  to  read  as 
follows: 

1 935.22    Advances  to  nonmefnt>er 
mortgagees. 

(a)  Authority.  Subject  to  the 
provisions  of  the  Act  and  this  part,  a 
Bank  may  make  advances  to  an  entity 
that  is  not  a  member  of  the  Bank  if  the 
entity  qualifies  as  a  nonmember 
mortgagee  pursuant  to  section  lOb(a)  of 
the  Act,  as  amended  (12  U.S.C. 
1430b(a)),  and  paragraph  (b)  of  this 
section.  A  Bank  may  lend  only  to  a 
nonmember  mortgagee  whose  principal 
place  of  business,  as  defined  in  part  933 
of  this  chapter,  is  located  in  the  Bank's 
district. 

(b)  Eligible  nonmember  mortgagee.  To 
qualify  for  an  advance  as  a  nonmember 


mortgagee,  an  entity  must  meet  the 
following  requirements: 

(1)  Charter.  It  must  be  chartered  under 
law  and  have  succession.  A  corporation, 
another  entity  that  has  rights, 
characteristics  and  powers  under 
applicable  law  similar  to  those  granted 

a  corporation,  or  a  government  agency, 
meets  this  requirement; 

(2)  Regulation.  It  must  be  subject, 
pursuant  to  statute  or  regulation,  to  the 
inspection  and  supervision  of  a  Federal, 
state  or  local  government  agency; 

(3)  Housing  finance  activity,  (i)  The 
entity's  principal  activity  In  the 
mortgage  field  must  consist  of  lending 
its  own  funds,  which  may  include 
appropriated  funds  in  the  case  of  a 
Federal,  state  or  local  government 
agency; 

(ii)  An  entity  meets  the  requirement 
in  paragraph  (b)(3)(i}  of  this  section, 
notwithstanding  that  the  majority  of  its 
total  operations  are  unrelated  to 
mortgage  lending.  If  the  majority  of  its 
mortgage  activity  conforms  to  this 
requirement: 

(iii)  An  entity  that  acts  principally  as 
a  broker  for  others  making  mortgage 
loans,  or  whose  principal  activity  is  to 
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make  mortgage  loeiu  for  the  account  of 
others,  doee  not  meet  the  requliement  in 
paragraph  (bH3Ki)  of  this  aection;  and 

(4)  HUD  apoamU.  The  entity  must  be 
approved  by  toe  Department  of  Housing 
and  Urban  Development  (HUD)  as  a 
"mortgagee"  pursuant  to  HUD 
regulations  (24  CPR  part  202),  under 
title  n  of  the  National  Housing  Act  (12 
U.S.C  1707  through  17152-20). 

(c)  I>9t8nrun(7tion  ofnonmember 
mortgagee  and  SHFA  eitqibUHy.  (1)  To 
qualify  for  advances  under  section  lOb 
of  the  Act  (12  U.S.C.  1430b).  an 
applicant  must  be  certified  as  an  eligible 
nonmembar  mortgagee  by  the  Board  or 
its  designee. 

(2)  A  noomembo'  seeking  access  to 
advances  under  aection  10b  of  the  Act 
shall  submit  to  the  appropriate  Bank: 

(i)  Documentation  evidencing  that  it 
meets  all  of  the  requirements  in 
§  935.22(b)  of  this  part;  and 

(ii)  Financial  or  other  information,  as 
required  by  the  Bank,  that  will  enable 
the  Bank  to  determine  that  advances 
may  be  safely  made  to  the  nonmember. 

(3)  A  nonmember  seeking  access  to 
advances  as  a  SHFA  under  section 
10b(b)  of  the  Act  (12  U.S.C.  1430b(b)) 
shall  suboiit  to  the  appropriate  Bank 
documentation  evidencii^  that  it  is  a 
SHFA  as  defined  in  S  935.1  of  this  part. 

(4)  The  appropriate  Bank  shall  be  the 
Bank  whose  district  includes  the  state 
where  the  nonmember's  principal  place 
of  business,  as  defined  in  part  933  of 
this  chapter,  is  located. 

(5)  The  documentation  submitted  to 
the  Bank  by  the  nonmember.  and  the 
Bank's  evaluation  of  the  nonmember's 
financial  ooadition.  shall  be  forwarded 
by  the  Bank  to  the  Board  for  review  and 
approvaL 

(6)  The  Board  will  notify  the  Bank  of 
the  Board's  determination  regarding  the 
nonmember's  eligibility  to  receive 
advancaa  under  aection  10b(a)  and  (b)  of 
the  Act 

(d)  Eligibie  coUateralfor  advances  to 
nonmei^ter  mortgagees— (\]  General.  A 
Bank  may  grant  an  advance  to  a 
nonmembw  mortgagee  pursuant  to  this 
section  on  the  security  of  the  following 
collateral: 

(i)  Mortgage  loaits  insured  by  the 
Federal  Ho«uing  Administration  of 
HUD.  pursuant  to  title  II  of  the  National 


Housing  Act  (12  ULS.C  1707  throu^ 
1715Z-20):  or 

(ii)  Securities  representing  an  interest 
in  the  principal  and  interest  payments 
due  on  a  pool  of  mortgage  loans,  all  of 
which  mortgage  loans  meet  the 
requirements  of  paragraph  (d](l)(i)  of 
this  section.  A  Bank  shall  require  a 
nonmember  mortgagee  using  collateral 
as  described  in  this  paragraph  (d)(lKii) 
to  provide  evidence  that  such  securities 
are  backed  solely  by  mortgages  of  the 
type  described  in  paregrmph  (d)(l)(i)  of 
this  section. 

(2)  Additional  eligible  collateral  for 
special  advances  to  SHFAs — (i)  Eligible 
collateral.  Advances  made  to  SHFAs  for 
the  purpose  of  Eacilitating  mortgage 
lending  that  benefits  individuals  or 
families  meeting  the  income 
requirements  sat  forth  in  28  U.S.C 
142(d)  or  143(f)  may  also  be  secured  by: 

(A)  Collateral  described  in  §  93S.9(a) 
(l)or(2)ofthispart;or 

(B)  Other  real  estate-related  collateral, 
eligible  under  §  935.9(a)  (4)  of  this  part, 
provided  such  collateral  is  comprised  of 
mortgage  loans  on  one-to-four  family  or 
multifamily  property  and  the 
acceptance  of  such  collateral  will  not 
increase  the  total  amount  of  advances  to 
such  SHFA  secured  by  such  collateral 
beyond  30  percent  of  the  SHFA's  GAAP 
capital,  as  computed  by  the  Bank. 

(ii)  Use  of  funds.  Prior  to  making  an 
advance  pursuant  to  this  paragraph 
(d)(2),  a  Bank  shall  obtain  written 
certification  from  the  SHFA  that  the 
advance  proceeds  shall  be  used  for  the 
purpose  described  in  pan^vph  (dM2)(i) 
of  this  section. 

(e)  Tenns  and  conditions— {I) 
General.  A  Bank,  in  its  discretion,  ^lall 
determine  whether,  and  on  what  terms, 
it  will  make  advances  to  eligible 
nonmember  mortgagees,  subject  to  the 
provisions  of  this  paragraph  (e). 

(2)  Advance  pricing— {\^  Costs.  Each 
Bank  making  an  advance  to  a 
nonmember  mortgagee: 

(A)  Shall  price  such  advance  to  cover 
the  funding,  operating  and 
administrative  costs  associated  with 
making  the  advance:  and 

(B)  May  price  such  advance  to  reflect 
the  credit  risk  of  lending  to  the 
nonmember  mortgagee,  and  may  apply 
other  reasonable  oi^arential  pricing 


criteria  associated  with  tuch  lending, 
provided  each  Bank  applies  such 
pricing  criteria  equally  to  all  of  its 
nonmember  mortgagee  borrowers. 

(ii)  Compensation  for  lack  of  capital 
investment.  (A)  The  price  of  an  advance 
to  a  nonmember  mortgagee  shall 
compensate  the  Bank  for  the  lack  of  a 
capital  stock  investment  by  the 
nonmember  mortgagee  in  the  BanL 

(B)  A  Bank  may  satisfy  this 
requirement  by  requiring  the 
nonmember  mortgagee  to  maintain  with 
the  Bank  a  compensating  balance.  At  the 
discretion  of  the  Bank,  such 
compensating  balance  may  bear  interest 

(3)  Limits  on  advances.  The  principal 
amount  of  any  advance  made  to  a 
nonmember  mortgagee  may  not  exceed 
90  percent  of  the  unpaid  principal  of  the 
mortgage  loans  or  securities  described 
in  paragraph  (d)(1)  of  this  section  that 
are  pledged  as  security  for  the  advance. 
This  requirement  does  not  apply  to 
collateral  pledged  by  SHFAs  to  secure 
special  advances  as  described  in 
§  935.22(d)  (2)  of  this  part. 

(f)  Loss  of  eligibility.  (1)  A  Bank  shall 
require  each  nonmember  mortgagee  that 
applies  for  an  advance  under  this 
section  to  agree  in  writing  to  inform  the 
Bank  promptly  of  any  change  in  its 
status  as  a  nonmember  mortgagee. 

(2)  If  a  nonmember  mortgagee 
borrower  ceases  to  folfill  the  eligibility 
requirements  for  a  nonmember 
mortgagee  pursuant  to  paragraph  (b)  of 
this  section,  a  Bank  may  not  eictend  a 
new  advance  or  renew  an  existing 
advance  to  such  entity,  until  the  entity 
has  satisfied  the  Board  that  the  entity 
again  fulfills  the  requirements  for  a 
nonmember  mortgagee  contained  in  this 
section. 

(g)  Verification  of  nonmember 
mortgagee  requirements.  A  Bank  may. 
from  time  to  time,  require  a  nonmember 
mortgagee  borrower  to  provide  evidence 
that  such  institution  continues  to  satisfy 
all  of  the  qualiHcations  and 
requirements  contained  in  this  section. 

Dated:  April  26. 1993. 

By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evans.  Jr.. 
Chairman. 

(FR  Doc.  93-11306  Tiled  5-19-93;  8:45  am] 
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INFORMATION  SECURITY  OVERSIGHT 
OFFICE 

Hearing:  Change*  to  the  Security 
Clasaiflcation  System 

Taice  notice  that  on  June  9  and  10, 
1993.  an  interagency  Task  Force  chaired 
by  the  Liformation  Security  Oversight 
Office  (ISOO)  will  convene  to  hear  oral 
presentations  by  interested  parties  on 
proposals  to  change  the  system  under 
which  information  is  classified, 
safeguarded,  and  declassified  in  the 
interest  of  national  security.  That 
system  is  currently  embodied  in 
Executive  Order  12356,  entitled 
"National  Security  Information,"  47  FR 
27836.  April  6.  1982. 

Background 

By  Presidential  Review  Directive,  an 
interagency  Task  Force  chaired  by  ISOO 
is  responsible  for  drafting  and  proposing 
to  the  National  Security  Council  no  later 
than  November  30. 1993.  a  security 
classification  system  to  replace  E.O. 
12356.  The  Task  Force  has  been  divided 
into  seven  Committees  to  gather  input, 
consider  proposals,  and  recommend 
changes  to  be  incorporated  into  the  draft 
order.  These  Committees  are  as  follows: 

Committee  on  Classification 
Standards:  This  Committee  is 
responsible  for  responding  to  the 
following  questions:  In  the  post  Cold 
War  era.  what  typws  of  information 
continue  to  require  protection  through 
classification  in  the  interest  of  our 
national  security?  Do  we  need  three 
levels  of  classification? 

Committee  on  Excessive 
Classification:  This  Committee  is 
responsible  for  responding  to  the 
following  question;  What  steps  can  be 
taken  to  avoid  excessive  classification? 

Committee  on  Duration  of 
Classification:  This  Committee  is 
responsible  for  responding  to  the 
following  question:  What  steps  can  be 
taken  to  declassify  information  as 
quickly  as  possible? 

Committee  on  Declassification:  This 
Committee  is  responsible  for  responding 
to  the  following  question:  What  steps 


can  be  taken  to  declassify  or  otherwise 
dispose  of  the  large  amounts  of 
classified  information  that  currently 
exist  in  Government  archives  or  other 
repositories? 

Committee  on  Access  and 
Dissemination:  This  Committee  is 
responsible  for  responding  to  the 
following  questions:  What  steps  can  be 
taken  to  control  unnecessary 
distribution  and  reproduction  of 
classified  information?  What  steps  can 
be  taken  to  enforce  the  "need-to-know" 
principle? 

Committee  on  Oversight:  This 
Committee  is  responsible  for  responding 
to  the  following  questions:  What  steps 
can  be  taken  to  reduce  the  number  of, 
and  to  provide  adequate  oversight  and 
control  over,  special  access  programs? 
What  steps  can  be  taken  to  increase 
individual  accountability  for  the 
operation  of  the  classification  system? 
What  steps  can  be  taken  to  improve 
oversight  of  the  classification  program 
generally? 

Committee  on  Safeguards:  This 
Committee  is  responsible  for  responding 
to  the  following  questions:  In  what  way 
should  the  executive  order  address 
information  systems  security?  What 
requirements,  restrictions,  and  other 
safeguards  should  be  specifically 
addressed  in  the  executive  order  taking 
into  account  (i)  damage  from 
unauthorized  disclosures;  (ii)  existing  or 
anticipated  threats:  and  (iii)  the  short- 
and  long-term  costs  of  the  requirements, 
restrictions,  or  other  safeguards? 

Purpose 

To  help  assure  that  all  organizations 
and  individuals  that  have  an  interest  in 
the  security  classification  system  have 
an  opportunity  to  present  their  views 
and  proposals,  the  Task  Force 
Committees  will  convene  to  receive  oral 
presentations,  statements  and 
testimony. 

Location 

The  Great  Hall,  First  Floor, 
Department  of  Justice  Headquarters 
Building.  Constitution  Avenue,  between 
9th  and  10th  Streets,  Northwest, 


Washington,  DC.  Please  enter  at  middle 
entrance  on  Constitution  Avenue. 

Times 

June  9.  1993: 
Committee  on  Classification 

Standards:  9-10:30  a.m. 
Committee  on  Excessive 

Classification:  10:30  a.m.-noon. 
Committee  on  Oversight:  1:30-3  p.m. 
Committee  on  Safeguards:  3-4:30  p.m. 
June  10, 1993: 
Committee  on  Duration  of 

Classification:  9-10:30  a.m. 
Committee  on  Declassification:  10:30- 

noon. 
Committee  on  Access  and 

Dissemination:  1:30-3  p.m. 

Times  are  subject  to  change 
depending  on  expressed  interest.  Parties 
with  appointments  will  be  notified  of 
any  changes  as  soon  as  possible. 

Appointments 

Oral  presentations  will  be  scheduled 
by  appointment.  To  reserve  an 
appointment  time,  please  contact  June 
Brown  or  Dorothy  Cephas  of  ISOO,  at 
(202)  634-6150.  Presenters  are 
requested  to  keep  their  prepared 
statements  as  concise  as  possible,  and  to 
provide  specific  written  proposals  for 
changes  to  particular  provisions  of  E.O. 
12356.  The  presentations  will  be  open 
to  the  public. 

Written  Proposals 

The  Task  Force  will  accept  and 
consider  written  proposals  for  changes 
to  E.O.  12356.  Written  proposals  should 
be  submitted  as  early  as  possible  for 
adequate  dissemination  and 
consideration,  but  no  later  than  July  14, 
1993.  Please  address  such  proposals  to 
the  Information  Security  Oversight 
Office,  750  17th  Street,  NW.,  suite  530, 
Washington.  DC  20006.  Attention:  PRD 
Task  Force. 
Steven  Garfinkel, 

Director,  Information  Security  Oversight 
Office. 

IFR  Doc.  93-11942  Filed  5-19-93;  8:45  aroj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  151 
[CGO  92-71] 
RIN2115-AE17 

Recordkeeping  of  Refuse  Discharges 
From  Ships 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
require  that  all  manned,  oceangoing 
U.S.  vessels  40  feet  or  more  in  length 
engaged  in  commerce  and  all  manned 
fixed  or  floating  platforms  keep  records 
of  garbage  discharges  and  disposals. 
Regulations  specifying  the  vessels  and 
platforms  required  to  maintain  these 
records  are  mandated  by  statute.  The 
use  of  shipboard  garbage  discharge  and 
disposal  records  would  promote 
compliance.  faciUtate  enforcement,  and 
reduce  the  amount  of  plastics 
discharged  into  the  marine 
environment. 

DATES:  Comments  must  be  received  on 
or  before  July  6.  1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA-2/3406)  (CGD  92-71). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  or  may  be  deUvered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection  of  information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street,  NW.. 
Washington,  DC  20503.  Attn:  Desk 
Officer.  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Claudia  C. 
Gelzer,  Project  Manager,  Marine 
Environmental  Protection  Division  (G- 
MEP),  (202)  267-6714. 

SUPPt^MENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 


(CGD  92-71)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
appUes,  and  give  a  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  materials  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Junior  Grade  Claudia  C.  Gelzer,  Project 
Manager,  Marine  Environmental 
Protection  Division,  and  Mr.  Stephen  H. 
Barber,  Project  Counsel,  Office  of  Chief 
Counsel. 

Background  and  Puqiose 

The  Marine  Plastic  Pollution  Research 
and  Control  Act  of  1987  (the  Act) 
implemented  Annex  V  of  MARPOL  73/ 
78.  Section  2107  of  the  Act  requires  that 
the  Secretary  of  the  Department  in 
which  the  Coast  Guard  is  operating 
prescribe  regulations  which  (a)  require 
certain  U.S.  "ships"  (defined  in  the  Act 
to  include  fixed  or  floating  platforms,  as 
well  as  vessels)  to  maintain  refuse 
record  books  and  (b)  specify  the  ships 
to  which  the  regulations  apply  (33 
U.S.C.  1903  (b)(2)(A)).  Rehiserecord 
books  would  be  used  to  document  waste 
discharges  from  the  ships.  These 
statutory  provisions  were  addressed  in  a 
Coast  Guard  notice  of  proposed 
rulemaking  (54  FR  37084;  September  6. 
1989)  but  the  regulatory  section,  as 
proposed,  failed  to  receive  0MB 
approval  under  the  Paperwork 
Reduction  Act  and  was  deleted  from  the 
interim  rule  published  on  May  2,  1990 
(55  FR  18578). 

Despite  implementation  of  other  Coast 
Guard  Annex  V  regulations  to  date, 
large  amounts  of  plastic  continue  to 
wash  ashore,  obstruct  navigation,  and 
entangle  marine  life.  Very  hkely,  much 


of  this  plastic  was  illegally  discharged 
as  garbage  fi-om  ships.  According  to  the 
Coast  Guard's  "MAJRf>OL  Reception 
Facility  Study,"  an  informal  survey  of 
all  Annex  V  reception  facihties  on  the 
East  and  Gulf  coasts,  less  than  20 
percent  of  the  vessels  calling  at  these 
ports  off-load  garbage  at  a  reception 
facility.  Yet,  Coast  Guard  boarding 
officers  fi^uently  find  no  trace  of 
garbage  or  incinerated  ash  on  ships  that 
doubtlessly  generate  large  quantities  of 
garbage,  such  as  vessels  on  long  voyages 
with  large  crew,  or  large,  permanently- 
manned  platforms.  The  evidence 
strongly  suggests  that,  despite  current 
regulations,  large  amounts  of  garbage  are 
still  being  discharged  overboard  before 
plastics  are  separated  out  for  later 
disposal  ashore  or  incineration  aboard. 

Though  no  regulation  can  stop  a  crew 
member  intent  on  violating  the 
regulation  fi'om  illegally  discharging 
garbage,  certain  measures  can  be  taken 
to  reduce  the  number  of  intentional,  as 
well  as  negligent,  illegal  discharges. 
Under  33  CFR  151.63(a),  the  master  or 
person  in  charge  of  a  "ship"  is  made 
personally  responsible  for  all  discharge 
or  disposal  operations.  Therefore,  a 
requirement  for  the  master  or  person  in 
charge  to  maintain  detailed  records  of 
each  disposal  operation  should  promote 
knowledge  of  the  discharge  regulations 
and  awareness  of  waste  handling 
practices  on  the  ship,  and  provide  a 
means  of  verifying  that  he  or  she  is 
carrying  out  this  responsibihty.  These 
records  would  provide  a  more  complete 
and  accurate  source  of  information  for 
boarding  officers  than  would  the 
recollections,  over  the  duration  of  a 
voyage,  of  the  master  or  person  in 
charge.  The  Coast  Guard  has  already 
identified  the  benefits  of  records  by 
stating  in  33  CFR  151.63(b)(2)  that  log 
entries  indicating  discharge  operations 
may  be  considered  by  enforcement 
personnel  in  evaluating  compliance. 

Furthermore,  the  Coast  Guard  survey 
on  MARPOL  Annex  V  reception 
facilities  states  that  refuse 
recordkeeping  is  critical  to 
strengthening  enforcement  efforts.  It  is 
clear  that  the  present  regulations  have 
failed  to  curtail  the  growing  pollution 
problem.  The  waste  management  plan 
regulations  in  33  CFR  151.57,  which,  it 
was  hoped,  would  satisfy  the  statutory 
mandate  for  a  refuse  record  book,  have 
in  and  of  themselves  produced 
inadequate  results.  It  is  now  believed 
that,  in  conjunction  with  waste 
management  plans,  refuse 
recordkeeping  should  measurably 
improve  the  management  of  refuse 
aboard  ships.  In  addition,  it  would 
provide  research  material  for  evaluating 
this  regulatory  program  and  its  effect  on 
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the  environment.  Coast  Guard  boarding 
officers  are  noting  with  continued 
frequency  that  foreign  vessels  are 
maintaining  refuse  records  in  order  to 
have  documentation  of  proper  discharge 
procedures. 

In  addition  to  this  rulemaking,  the 
Coast  Guard  is  pursuing  adoption  of  an 
international  requirement  for  refuse 
recordkeeping  through  the  International 
Maritime  Organization  (IMO).  In  this 
regard,  the  Coast  Guard  plans  to  present 
an  action  paper  at  DvIO's  Marine 
Environment  Protection  Committee 
meeting  in  July  1993. 

Discussion  of  Proposed  Amendments 

This  proposal,  if  adopted,  would  be 
inserted  in  33  CFR  151.55,  which  is 
reserved  for  recordkeeping 
requirements.  The  proposal  uses  terms 
that  are  currently  defined  in  33  CFR 
151.05.  Some  of  the  more  important 
definitions  are  repeated  here  as  an  aid 
to  understanding  this  proposal. 

Length  means  the  horizontal  distance 
between  the  foremost  part  of  a  ship's 
stem  to  the  aftermost  part  of  its  stem, 
excluding  fittings  and  attachments. 

Ship  means  a  vessel  of  any  type 
whatsoever,  operating  in  the  marine 
environment.  This  includes  hydrofoils, 
air-cushion  vehicles,  submersibies, 
floating  craft  whether  self-propelled  or 
not,  and  fixed  or  floating  drilling  rigs 
and  other  platforms. 

Oceangoing  ship  means  a  ship  that — 

(1)  Is  operated  under  the  authority-of 
the  United  States  and  engages  in 
international  voyages; 

(2)  Is  of>erated  under  the  authority  of 
the  United  States  and  is  certificated  for 
ocean  service; 

(3)  Is  operated  under  the  authority  of 
the  United  States  and  is  certificated  for 
coastwise  service  beyond  three  miles 
from  land; 

(4)  Is  operated  under  the  authority  of 
the  United  States  and  operates  at  any 
time  seaward  of  the  outermost  boundary 
of  the  territorial  sea  of  the  United  States 
as  defined  in  33  CFR  2.05;  or 

(5)  Is  operated  under  the  authority  of 
a  country  other  than  the  United  States. 

It  should  be  noted  that  a  Canadian  or 
U.S.  ship  being  operated  exclusively  on 
the  Great  Lakes  of  North  America  or 
their  connecting  tributary  waters  or 
exclusively  on  the  internal  waters  of  the 
United  States  and  Canada  is  not  an 
oceangoing  ship. 

The  proposed  regulations  would 
apply  only  to- 
ll) Manned  oceangoing  U.S.  ships  of 
40  feet  or  more  in  length  that  are 
engaged  in  commerce  and  are 
documented  under  the  laws  of  the 
United  States  or  numbered  by  a  State; 
and 


(2)  Manned  fixed  or  floating  platforms 
subject  to  the  jurisdiction  of  the  United 
States. 

The  proposal  is  Umited  to  U.S. 
oceangoing  vessels  because  these  are  the 
only  vessels  operating  in  the  waters 
beyond  3  nautical  miles,  where  certain 
garbage  can  be  discharged  legally. 
(Within  3  nautical  miles  of  shore,  the 
discharge  of  any  type  of  garbage  has 
long  been  prohibited.)  These  vessels 
tend  to  operate  farther  from  shoreside 
reception  facilities,  tend  to  engage  in 
lengthier  voyages  which  result  in  the 
production  of  more  garbage  per  voyage, 
and  tend  to  operate  in  the  waters  far 
from  shore  where  illegal  discharges  are 
more  difficult  to  detect. 

In  drafting  these  proposed  rules,  the 
Coast  Guard  considered  the  sources  and 
amounts  of  garbage  produced  by 
different  categories  of  "ships",  as 
defined  in  the  Act.  The  purpose  was  to 
determine  which  ships  were  generating 
the  largest  amounts  of  trash,  particularly 
plastic,  and  which  would  most  benefit 
enforcement  efforts  by  keeping  records 
of  their  permitted  discharge  and 
disposal  operations. 

The  refuse  recordkeeping  proposal  is 
limited  to  vessels  40  feet  or  more  in 
length  engaged  in  commerce.  The 
proposal  exempts  recreational  vessels, 
but  includes  the  bulk  of  commercial 
fishing  vessels.  While  many  fishing 
vessels  are  in  the  same  size  category, 
they  generally  sail  for  longer  periods  of 
time  and  at  further  distances  from  shore 
than  do  recreational  vessels.  Fishing 
vessels  carry  larger  crews  tlian 
recreational  vessels  and,  therefore,  tend 
to  generate  more  trash.  They  generate 
large  amounts  of  operational  wa:>te 
during  fishing  activities,  particularly 
plastic  buckets,  synthetic  fishing  line, 
and  nets  that  are  particularly  hazardous 
to  marine  life.  This  kind  of  operational 
waste  is  not  normally  generated  by 
recreational  vessels,  which  generate 
trash  primarily  as  a  resuU  of  food 
consumption. 

The  Coast  Guard  has  concluded  that 
a  blanket  regulation  applying  to  all 
ships  would  create  a  large  unnecessary 
burden  on  the  public.  There  is  less  need 
for  recreational  vessels  to  document 
discharge  or  disposal  operations 
because  they  normally  do  not  generate 
large  amounts  of  garbage  and  make 
shorter  trips  than  commercial  vessels.  In 
addition,  they  have  greater  ability  to 
retain  garbage  on  board  until  returning 
to  port  where  they  often  have  access  to 
trash  receptacles  at  the  marina. 

Commercial  oceangoing  vessels 
generally  travel  beyond  3  nautical  miles 
from  shore  where  they  are  permitted  to 
discharge  certain  types  of  waste.  They 
generate  significantly  larger  amounts  of 


trash  than  do  recreational  vessels  and 
should  be  held  accountable  for  their 
waste  disposal  practices  through  refuse 
recordkeeping. 

Section  151.55  proposes  the  use  of 
refuse  recordkeeping  because  ttie  Coast 
Guard  believes  that  manned  U.S. 
octangoing  ships  40  feet  or  more  in 
length  engaged  in  commerce  are  likely 
to  generate  and  discharge  garbage  in 
areas  whctre  there  is  little  outside 
incentive  to  comply  with  the  rogulations 
concerning  the  disposal  of  garbage. 
Having  to  record  garbage  discharge 
would  encourage  compliance  among 
vessels  in  tliis  cate;?ory  and  lessen 
incidence  of  illegal  dumping  at  sea. 
Also,  applying  the  regulations  to  vessels 
40  feet  or  more  in  length  is  consistent 
with  33  CFR  151.57,  regulations  that 
require  vessels  40  or  more  in  length  to 
develop  and  follow  waste  management 
plans. 

The  regulations  would  require  the 
master  to  maintain  a  record  of  the 
following  information:  date,  time,  and 
location  of  the  discharge;  explanation  of 
how  garbage  was  disposed;  an  estimate 
of  the  amount  disposed;  and  a 
description  of  the  garbage  discharged. 
The  regulations  would  not  specify  the 
document  or  format  to  be  used  in 
recording  this  information,  but  would 
require  that  the  master  or  person  in 
charge  personally  certify  that  the  entries 
are  correct. 

Each  entry  should  take  approximately 
two  minutes  to  complete.  The  records 
would  be  required  to  remain  on  the 
vessel  or  platform  for  two  years  and  to 
be  made  available  on  request  by  Coast 
Guard  officials. 

The  citation  in  33  CFR  151.63  would 
be  revised  to  reference  the  proposed  33 
CFR  151.55. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979).  A  draft 
Regulatory  Evaluation  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  "ADDRESSES". 

The  total  annual  projected  cost  to 
industry  of  requiring  tliat  refuse  records 
be  maintained  by  US.  manned  fixed  or 
floating  platforms  and  certain  U.S. 
vessels  is  estimated  to  be  $4.5  million. 

The  Coast  Guard  based  the 
implementation  costs  of  these 
regulations  on  the  following  categories 
of  U.S.  ships:  freight  and  tank  vessels, 
tug/tow  vessels,  small  fishing  vessels 
(less  than  300  gross  tons),  large  fishing 
vessels  (300  gross  tons  or  more), 
passenger  vessels,  cruise  vessels,  vessels 
engaged  in  offshore  oil  and  gas 
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operations,  research  and  other 
misoelianeous  ciasses  of  vessels,  and 
manned  fixed  or  floating  platforms.  Th» 
annual  cost  for  a  ship  to  comply  with 
these  regulations  was  calculated  by 
multiplytng  the  time  it  would  take  to 
complete  a  refuse  record  entry  (two 
minutes)  by  the  average  wage  per 
minnfe  of  ^e  deck  officer,  chief 
steward,  or  operator  aboard  each 
category  of  ship  by  the  average  number 
of  discharges  per  year  for  each  category 
of  ship. 

The  annual  cost  per  ship  rn  each 
category  is  estimated  to  be:  Freight  or 
tank  vessel:  $804.67;  tug/tow  vessel: 
$301.75:  small  fishing  vessel:  $175.68; 
large  fkhing  vessel:  $219.46;  passenger 
vessel:  $301.75;  cruise  vessel:  $2,414.01; 
offshore  oil  and  mineral  vessel:  $332.23; 
research  or  other  miscellaneous  class  of 
vessel:  $158.50;  and  manned  fixed  or 
floating  platform:  $48.76. 

The  estimated  numbers  of  ships 
affected  in  each  category  are:  586  freight 
and  tank  vessels,  23  tug/tow  vessels, 
16,948  small  fishing  vessels,  224  large 
fishing  vessels,  2,870  passenger  vessels, 
4  cruise  vessels,  276  offshore  oil  and 
mineral  vessels,  124  research  and  other 
miscellaneous  classes  of  vessels,  and 
1,000  manned  fixed  or  floating 
platforms. 

The  total  annual  cost  for  each  ship 
category  was  calculated  by  multiplying 
aimual  cost  per  ship  by  estimated 
number  of  ships  a^cted  in  each 
category:  Freight  and  tank  vessels: 
$471,536;  tug/tow  vessels:  $6,940;  small 
fishing  vessels:  $2,977,424;  larg9  fishing 
vessels;  $49,159;  passenger  vessels: 
$8664)22;  cruise  vessels:  $9356; 
oflshore  oil  and  mineral  vessels: 
$91,695;  research  and  other 
miscellaneous  classes  of  vessels: 
$19,654;  and  manned  fixed  or  floating 
platforms:  $48,760. 

Tha  average  annual  burden  of  thia 
requirement  per  respondent  is  estimated 
to  be  7.7  hours.  This  average  was 
calculated  by  dividing  the  total  number 
of  hours  spent  on  recordkeeptag 
annually,  by  the  total  number  of 
applicable  vessels. 

Small  EnUtiaa 

Under  the  Regulttfory  Fleodfaihty  Act 
(5  U.S.C  601  et  aeq.1  tfw  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  signiltcaat 
economic  impact  on  a  substantial 
nuB)fa«r  of  small  entities.  "Smalt 
entities"  include  iiKiependeBtly  owned 
and  operated  small  businesaas  thai  are 
not  dooNDant  in  their  field  and  HM 
otherwistf  qualify  aa  ""small  business 
coKanc"  Hdar  nctioB  3  ol  tfa*  SoMtt 
Business  Act  |1S  U.SC.  132): 


The  Coast  Guard  is  proposing  to  adopt 
tb«  defimtion  of  "small  business"  used 
by  the  Small  Business  Administration 
when  considering  loans  to  concema 
engaging  in  marine  transportation  (13 
CFR  121.2,  table  2).  Uhder  this 
definition,  a  concern  is  ccnsidered 
"small"  if  its  annual  receipts  do  not 
exceed  $3.5  million. 

The  Coast  Guard  does  not  have 
acciffate  information  on  bow  many 
vessels  or  manned  fixed  or  floating 
platforms  would  qualify  as  small 
entities  and  what  the  economic  impact 
on  them  would  be.  However,  because 
the  proposed  recordkeeping  is  expected 
to  require  only  two  minutes  per  day  for 
smaller  vessels  and  no  particular  record 
book  or  format  is  prescribed,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
If.  however,  you  think  that  your 
business  quahfies  as  a  small  entity  and 
that  this  proposal  will  have  a  significant 
economic  on  your  business,  please 
submit  a  comment  (see  "ADDRESSES") 
explaining  why  you  think  your  business 
qualifies  and  in  what  way  and  to  what 
degree  this  proposal  will  economically 
affect  your  business. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq],  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  the 
following  section:  §  151.55.  The 
following  particulars  apply: 

DOT  Ab..-2T15. 

OMB  Control  No.:  2115-0025. 

Administration:  U.S.  Coast  Guard. 

Title:  Recordkeeping  of  Refuse 
Discharge  from  Ships. 

Need  for  Information:  To  allow 
enforcement  officers  a  means  by  which 
to  evaluate  compliance  with  Annex  V  of 
MARPOL  73/78. 

Frequency  of  Response:  Whenever 
garbage  is  chsposed  or  discharged. 

Burden  Estimate:  166,372  annual 
buxdae  hours. 

Beafmidemis:  Freight  and  tank 
vessels,  586(  tug/tow  vessels,  23;  fishing 
vessels,.  17.172;  passenger  vassals, 
2JK9i  enriaa  vassals,  4;  offshore  oil  and 
mtaanl  vacaels,  Z76;  research  and 
miacattanaooa  vasaatsv  124;  manned 
&m4  and  Bootteg  ptatforoM.  1,000. 


Formfsi:  No  standard  form  would  be 
required;  only  specified  information. 

Average  Burden  Hours  Per 
Respondent:  7.7  annual  burden  hours. 

The  Coast  Guard  baa  mbmitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  "ADDRESSES." 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  The  regulations  are 
administrative  in  nature  and  are 
expected  to  have  some  positive  but  no 
negative  impact  on  the  environment. 
The  regulations  should  contribute  to  the 
reduction  of  the  occurrence  of  plastic,  as 
well  as  other  ship-generated  garbage,  in 
the  marine  environment.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  "ADDRESSES." 

List  of  Sul^ecU  in  33  CFR  Part  151 

Oil  pollution,  Reporting  and 
recordkeeping  requirements,  Water 
pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXtOUS  LlOmO  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERaAL  WASTE,  AND  BALLAST 
WATER 

1.  The  authority  citation  for  part  151 
continues  to  read  as  foHows: 

Autberity:  33  U.S.C  T32tnKT)(C)  and 
1903(b);  EX).  11735,  3  CFR,  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

2.  Section  151.55  is  amended  by 
adding  text  to  read  as  follows: 

i1S1.5&   Racof dhaaptng  raqufcawanta. 

(a)  This  section  applies  to  the 
following: 

(1)  Eaen  manned  oceangoing  ship 
(other  ^n  a  fixed  or  floa^g  platform) 
of  40  feet  or  more  m  length  that  is 


IMI 
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engaged  in  commerce  and  that  is 
documented  under  the  laws  of  the 
United  States  or  numbered  by  a  State. 

(2)  Each  manned  fixed  or  floating 
platform  subject  to  the  jurisdiction  of 
the  United  States. 

(b)  The  master  or  person  in  charge  of 
each  ship  under  paragraph  (a)(1)  or 
(a)(2)  of  this  section  shall  ensure  that  a 
written  record  is  maintained  on  the  ship 
of  each  of  the  following  garbage 

I  lischarge  or  disposal  operations: 

(1)  Discharge  overboard. 

(2)  Discharge  to  another  ship. 

(3)  Discharge  to  a  reception  facility. 

(4)  Incineration  on  the  ship. 

(c)  The  record  under  paragraph  (b)  of 
I  his  section  must  contain  the  following 

:  n  formation  on  each  discharge  or 
disposal  operation: 

(1)  The  type  of  operation  as  described 
der  paragraphs  (b)(1)  through  (b)(4)  of 
is  section. 

(2)  The  date  and  time  of  the  o{>eration. 

(3)  If  the  operation  was  conducted  at 
i  port,  the  name  of  the  port. 


(4)  If  the  operation  was  not  conducted 
at  a  port,  the  latitude  and  longitude  of 
the  location  where  the  operation  was 
conducted  and  the  distance  of  that 
location  from  shore.  If  the  operation 
involved  offloading  to  another  ship,  the 
identity  of  the  receiving  ship. 

(5)  The  amount  of  garbage  involved, 
described  by  volume  (e.g.,  the  number 
of  bags  or  dumpsters)  or  by  weight. 

(6)  The  contents  of  the  garbage, 
described  by  the  following  categories: 

(i)  Plastic  material. 

(ii)  Floating  dunnage,  lining,  or 
packing  material. 

(iii)  Ground  paper,  rags,  glass,  metal, 
bottles,  crockery,  or  other  similar 
garbage. 

(iv)  Unground  paper,  rags,  glass, 
metal,  bottles,  crockery,  or  other  similar 
garbage. 

(v)  Ground  food  wastes. 

(vi)  Unground  food  wastes. 

(vii)  Incinerated  ash. 

(viii)  Incinerated  plastic  residue. 


(d)  The  record  under  paragraph  (b)  of 
this  section  must  be  prepared  at  the 
time  of  the  o[>eration,  certified  as  correct 
by  the  master  or  person  in  charge  of  the 
ship,  maintained  on  the  ship  for  two 
years  following  the  operation,  and  made 
available  for  inspection  by  the  Coast 
Guard. 

3.  In  §  151.63.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

S 1 51 .63    Shipboard  control  of  garlwg*. 

(b)«  •  • 

(2)  Records  under  §  151.55  or  log 
entries  of  garbage  discharges. 

Dated:  April  IS,  1993. 
A.E.  Henn, 

Hear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

IFR  Doc.  93-11859  Filed  5-19-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part*  159. 160  and  164 

[CGO  84-06a] 

RIN2115-AB70 

Parsonai  Flotation  Davlce  (PFD) 
Componanta 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  Rnal  rule  establishes 
procedures  for  obtaining  Coast  Guard 
acceptance  of  non-standard 
components,  requirements  for  oversight 
of  non-standard  components,  self- 
certiBcation  requirements  for  standard 
components,  and  production  quality 
control  requirements  for  all  components 
used  in  the  manufacture  of  Coast  Guard- 
approved  personal  flotation  devices 
(PFDs).  This  final  rule  also  prohibits  the 
use  of  cotton  thread  as  a  PFD 
component,  designates  speciBed  nylon 
and  polyester  threads  as  standard 
components,  and  adds  new  performance 
requirements  for  non-standard  thread. 
The  regulations  in  this  final  rule  relating 
to  standard  PFD  components  and  to 
certain  non-standard  PFD  components, 
for  the  most  part,  represent  a 
codification  of  longstanding  procedures 
and  requirements  that  are  currently 
applied  to  those  components. 
DATES:  This  rule  is  effective  on 
November  16, 1993.  The  Director  of  the 
Federal  Register  approves  as  of 
November  16. 1993  the  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  &iecutive  Secretary 
on  file  with  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  room  3406. 
Washington.  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
R)R  FURTHER  INFORMATION  CONTACT: 
Ensign  Jerry  Johnson,  Office  of  Marine 
Safety.  Security,  and  Environmental 
Protection  {G-MVI-3),  (202)  267-1444. 

SUPPt^MENTARV  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ensign  Jerry 
Johnson.  Office  of  Marine  Safety. 
Security,  and  Environmental  Protection 
and  Ms.  Helen  Boutrous.  Projert 
Counsel.  Office  of  Chief  Counsel. 


Regulatory  History 

On  November  13. 1989.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Personal  Flotation 
Device  (PFD)  Components  in  the 
Federal  Register  (54  FR  47234).  The 
Coast  Guard  received  three  letters 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

Each  of  the  existing  PFD  subparts  in 
46  CFR  part  160  contains  a  section  or 
sections  containing  requirements  for  the 
materials  (generally  referred  to  as 
components)  used  in  the  construction  of 
the  PFD  covered  by  that  subpart. 
Components  that  comply  exactly  with 
all  of  the  requirements  of  one  of  these 
subparts  are  commonly  referred  to  as 
standard  components.  Standard 
components  currently  include  such 
items  as  cotton  fabric  and  webbing, 
cotton  and  synthetic  threads,  and  metal 
closure  hardware.  Existing  regulations 
in  part  160  require  component 
manufacturers  to  provide  affidavits  as 
certification  that  the  components  they 
provide  comply  with  all  applicable 
requirements.  The  regulations  also 
require  PFD  manufacturers  to  retain 
these  affidavits  in  their  records.  The 
existing  regulations  do  not  include 
requirements  regarding  the  contents  of 
the  affidavits. 

In  most  cases,  standard  components 
must  comply  with  military  or  Federal 
specifications  which  have  been 
incorporated  by  reference  into  the 
regulations  and  which  contain  detailed 
quality  control  provisions.  The  quality 
control  requirements  in  part  160  are 
geared  toward  the  end  product,  or  PFD. 
and  require  periodic  visits  to  the  PFD 
manufacturing  plant  by  marine 
inspectors  or  independent  laboratory 
representatives.  Periodic  inspection  of 
specific  PFD  components  in  production 
is  permitted  but  not  required.  Because 
concisely  defined  standard  components 
were  used  almost  exclusively  in  PFD 
manufacture  at  the  time  the  existing 
regulations  in  part  160  became  effective, 
visual  inspections  of  PFD's  in 
production  were  considered  adequate  to 
assure  quality  control  of  both 
components  and  the  end  product. 

In  the  ensuing  decades,  however, 
many  new  materials  and  technologies 
were  developed  which  demonstrated 
potential  for  equivalent  or  improved 
performance  at  similar  or  lower  cost 
when  properly  used.  Since  the  1970's. 
the  Coast  Guard  has  evaluated  these 
materials  (such  as  synthetic  fabrics  in 
place  of  cotton,  and  plastic  buckles  in 
place  of  metal  closure  hardware)  on  an 


individual  basis  for  suitability  as  PFD 
components.  Components  demonstrated 
to  be  equivalent  in  performance  to 
standard  components  are  commonly 
referred  to  as  "non-standard 
components"  and  are  accepted  by  the 
Coast  Guard  for  use  in  PFDs  in  lieu  of 
standard  components.  Non-standard 
components  are  now  in  extensive  use. 

Individual  performance  testing  of 
non-standard  components,  which  was 
established  in  the  1970'8  as  non- 
standard components  first  came  into 
usage,  was  intended  to  control  and 
monitor  the  quality  of  materials  for 
which  there  originally  was  little  field 
service  history.  Because  there  was  little 
or  no  practical  experience  with  entire 
generic  categories  of  non-standard 
components  (e.g.,  nylon  fabrics),  each 
prospective  non-standard  component 
had  to  be  evaluated  for  equivalence 
individually  rather  than  based  upon 
known  characteristics  of  a  large  group  of 
similar  products. 

Two  methods  have  been  in  use  by  the 
Coast  Guard  for  determining 
equivalence  and  accepting  non-standard 
components.  These  methods  are:  (1)  the 
Coast  Guard  "letter  of  acceptance":  and 
(2)  "component  recognition"  by  a 
recognized  laboratory.  Component 
manufacturers  have  had  the  option  of 
which  method  to  use. 

Under  the  existing  Coast  Guard  letter 
of  acceptance  program  for  non-standard 
components,  the  component 
manufacturer  submits  data  directly  to 
the  Coast  Guard  (in  the  form  of  test 
results,  samples,  etc.)  demonstrating 
that  the  component  meets  the 
appropriate  equivalence  requirements. 
The  Coast  Guard,  after  reviewing  the 
application,  issues  the  letter  of 
acceptance  which  establishes  the 
conoitions  and  restrictions  under  which 
the  component  was  accepted  for  use  in 
approved  PFD's.  Under  the  existing 
procedures,  a  Coast  Guard  letter  of 
acceptance  is  valid  for  a  period  of  five 
years  (the  same  as  for  Coast  Guard 
approval  of  PFD's  and  other  materials 
and  equipment),  after  which  the 
manufacturer  may  resubmit 
performance  data  and  product 
specifications  for  a  new  acceptance. 
Component  manufactures  provide  an 
affidavit  with  each  shipment  of  standard 
components  that  references  the  letter  of 
acceptance  and  which  certifies  that  the 
components  shipped  meet  all  of  the 
conditions  of  the  acceptance  and  all  of 
the  applicable  performance 
requirements. 

bach  letter  of  acceptance  also  states 
that  the  acceptance  is  contingent  upon 
the  component  manufacturer 
maintaining  a  quality  control  program. 
The  existing  regulations  do  not  define 
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specifically  the  standards  which  a 
quality  coatrol  program  must  meet.  The 
regulations  adopted  by  this  final  rule 
include  such  standards. 

Component  recognition  by  a 
recognized  laboratory,  the  other  existing 
method  of  obtaining  acceptance  as  a 
non-standard  component,  has  been 
handled  directly  by  the  recognized 
laboratory.  Under  this  method,  the 
component  manufacturer  submits 
samples  of  the  prospective  non-standard 
component  to  the  recognized  laboratory 
for  testing.  The  recognized  laboratory 
then  prepares  a  test  report  and  draft 
procedures  for  production  inspections 
of  the  component,  which  are  submitted 
to  the  Coast  Guard  for  review.  The  Coast 
Guard  reviews  the  report  for  both 
adequacy  of  the  test  results  and 
accuracy  and  completeness  of  the 
product  description  in  the  production 
inspection  procedure.  After  resolving 
any  disoepancies,  the  Coast  Guard 
notifies  the  laboratory  in  writing  that 
the  submission  is  acceptable  if  me 
product  is  found  to  meet  all  of  the 
applicable  requirements.  The  laboratory 
then  tests  the  product  in  accordance 
with  its  established  procedures,  and 
authorizes  the  product  to  be  marked  in 
production  with  the  "recognition  mark" 
of  the  laboratory.  The  recognition  mark 
has  been  considered  adequate  evidence 
that  a  component  met  appropriate  non- 
standard component  performance 
requirements,  and  served  the  same 
function  as  an  aftidavit  under  the  letter 
of  acceptenceprogram. 

The  Key  diHerence  between 
component  recognition  and  the  Coast 
Guard  letter  of  acceptance  program  for 
noa-standard  components  is  that  under 
component  recognition,  the  component 
manu&cturer's  production  quality 
control  program  is  supplemented  by  a 
prt^ram  of  oversight  by  the  recognized 
laboratory.  This  quality  control 
oversight  program  calls  for  the 
recognized  laboratory  to  periodically 
witness  or  supervise  the  manufacturer's 
performance  of  tests  and  inspections, 
audit  the  manufacturer's  quality  control 
records,  and  select  random  product 
samples  for  follow-up  prxxluct  testing  at 
the  laboratory.  Other  than  required 
product  testing  to  obtain  acceptance 
every  five  years,  the  existing  Coast 
Guard  letter  of  acceptance  program 
contains  no  specific  provisions  for  Coast 
Guard  or  independent  laboratory 
oversight  over  quality  control  in 
production. 

While  the  use  of  non-standard 
components  in  PFD's  was  in  the 
developmental  stage,  the  existing 
procedures  for  acceptance  functioned 
generally  well.  However,  the  use  of  non- 
standard components  has  now  increased 


to  almost  completely  replace  standard 
components  in  the  manufacture  of 
PFDs.  Experience  with  certain  generic 
categories  of  components  has  grown  to 
the  extent  that  individual  testing  has 
become,  in  many  caset,  redundant. 
Many  non-standard  components  are 
virtually  identical,  and  many  generic 
products  have  established  a  sufficient 
satisfactory  field  service  history  that 
they  may  now  be  considered,  as  classes, 
to  provide  a  degree  of  safety  equivalent 
to  standard  components.  The  current 
volume  of  testing,  coupled  with  the 
associated  administrative  efforts 
involved  in  processing  requests  for 
Coast  Guard  letters  of  acceptance,  has 
overioaded  the  system  to  create  a 
perpetual  backlog  of  acceptance 
requests.  This  backlog  often  causes 
lengthy  delays  in  processing  new 
requests.  These  delays  limit  the 
flexibility  of  PFD  manufacturers  in 
selecting  component  suppliers,  which 
can  lead  to  production  delays  and 
additional  production  costs  which  are 
then  passed  on  to  the  consumer.  The 
staff  time  required  to  effectively 
administer  the  program  has  also  caused 
inordinate  delays  in  other  activities  of 
interest  to  the  industry,  such  as 
approval  of  PFD's  and  other  equipment. 
Also,  the  lack  of  required  oversight  in 
production  quality  control  under  the 
Coast  Guard  letter  of  acceptance 
program  for  non-standard  components 
led  to  the  use  of  unsatisfactory 
components  in  the  production  of  Coast 
Guard-approved  PFDs.  Failure  of  PFD 
components  creates  a  serious  risk  of 
injuries  and  fatalities. 

New  Requirements  for  Production 
Quality  Control  and  Quality  Control 
Oversight  Requirements 

These  concerns  regarding  lack  of 
oversight  and  inordinate  delays  are 
addressed  in  new  subpart  164.019, 
which  is  adopted  in  this  final  rule. 
Subpart  164.019  establishes  detailed 
production  quality  control  requirements 
for  all  components  in  conjunction  with 
requirements  for  quality  control 
oversight  of  non-standard  components 
by  a  recognized  laboratory  (component 
recognition).  Quality  control  oversight 
of  non-standard  components  in 
production  by  a  recognized  laboratory  is 
required  at  the  component 
manufacturer's  expense.  The  presence 
of  an  independent  oversight 
organization  is  intended  to  ensure  an 
adequate  quality  control  program.  For 
manufacturers,  this  will  mean  exerting 
additional  control  and  oversight  over 
the  various  facilities  involved  in  the 
manufacturing  process.  Therefore,  the 
potential  for  unsatisfactory  non- 
standard components  entering  the 


market  will  be  significantly  reduced. 
The  reduced  Coast  Guard  review  time 
for  submissions  for  component 
recognition  as  compared  to  the  time 
involved  in  processing  letters  of 
acceptance  will  reduce  the  baddog  of 
submissions  and  consequently  reduce 
delays  in  acceptance  of  components. 

The  quality  control  requirements  for 
standard  components  and  recognized 
non-standard  components  adopted  by 
this  final  rule,  principally  represent  a 
codification  of  long  standing  practice. 
Standard  components  and  recognized 
non-standard  components  have  had  a 
generally  good  record  of  quaUty  control. 
Accordingly,  these  rules,  as  they  pertain 
to  standard  components  and  previously 
recognized  non-standard  components, 
should  have  little  or  no  impact. 

Performance  Requirements  for  Thread 

In  new  subpart  164.023,  this  final  rule 
establishes  performance  requirements, 
acceptance  tests,  and  production  testing 
and  inspection  requirements  for  thread 
used  in  the  construction  of  PFDs 
approved  under  46  CFR  part  160.  The 
existing  requirements  for  thread  used  in 
PFDs  are  contained  in  46  CFR  160.001- 
2(j),  which  requires  that  thread  for 
wearable  PFDs.  depending  upon  its 
composition,  meet  the  requirements  of 
one  of  three  Federal  specifications.  The 
three  acceptable  compositions  listed  in 
table  160.001-2(jJ  are  cotton.  «;ylon.  and 
polyester.  Requirements  for  thread  for 
secviring  beckets  on  commercial  ring 
buoys  (throwable  PFDs)  are  contained  in 
46  CFR  160.05O-3(e).  That  provision 
requires  that  the  thread  meet  the 
requirements  of  a  Federal  specification 
for  nylon  thread  and  also  allows  for 
other  threads  of  equivalent  size  and 
strength. 

Cotton  thread  has  been  the  cause  of 
several  reported  PFD  failures.  It  is 
susceptible  to  deterioration  from  fungal 
attack  (i.e.,  mildew).  Field  reports  of 
equipment  failures  strongly  suggest  that 
cotton  thread's  vulnerability  to 
environmental  elements  make  it 
unsuitable  for  use  in  PFDs.  Due  to  the 
nature  of  the  thread's  role  in  a  PFD, 
failure  of  thread  could  lead  to  a  total 
failure  of  the  device  in  which  it  is  used.. 
For  that  reason,  these  rules  ehrainate 
cotton  thread  as  an  acceptable  PFD 
component  in  structural  applications 
unless  demonstrated  to  the 
Commandant  to  be  equivalent  to 
standard  thread  in  durability  in  all 
foreseeable  conditions  of  use  and 
stowage.  Section  160.001-2(i)  is 
amended  by  removing  the  reference  to 
cotton  as  an  acceptable  composition  and 
requiring  that  the  thread  meet  a 
specification  listed  in  new  table 
164.0Z3-5(a).  Accordingly,  table 
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160.001-2(j).  which  included  cotton 
thread,  is  removed. 

This  restriction  on  the  use  of  cotton 
thread  will  have  no  impact  on  the 
industry  since  there  are  presently  no 
PFD  manufacturers  using  cotton  thread 
in  construction.  Cotton  thread  is 
generally  not  considered  to  be  suitable 
for  use  with  synthetic  fabrics.  Therefore, 
the  industry  has  already  converted  to 
the  use  of  synthetic  thread. 

An  analysis  of  all  thread  acceptances 
issued  since  the  inception  of  the 
component  acceptance  program 
revealed  that  all  accepted  threads  to 
date  have  met  the  requirements  of  either 
a  Federal  specification  or  a  military 
specification.  In  view  of  the  excellent 
field  service  history  and  lack  of  failures 
(in  either  the  field  or  the  laboratory) 
involving  these  currently  non-standard 
threads,  quality  control  oversight  is  not 
considered  to  be  necessary. 
Accordingly,  these  rules  redesignate  as 
standard  components  all  synthetic 
threads  certified  to  comply  with  the 
specified  portions  of  Federal  and 
miUtary  specifications.  It  is  anticipated 
that  there  will  be  few,  if  any,  non- 
standard threads. 

Future  Additional  Projects 

Fut\u«  proposed  rules  will  address 
performance  requirements  for  fabric  and 
other  PFD  components.  A  separate 
subpart  will  be  devoted  to  each 
component.  In  this  final  rule,  only  the 
general  subpart  46  CFR  164.019.  which 
applies  to  all  components,  and  46  CFR 
164.023.  which  deals  specifically  with 
thread,  are  included.  It  is  envisioned 
that  future  proposed  rules  relating  to 
other  components  will  follow  closely 
the  structure  and  format  of  the  thread 
subpart  and  will  include  proposals  to 
adopt  performance  standards  similar  to 
those  currently  applied  to  non-standard 
components  under  the  Coast  Guard 
letter  of  acceptance  program. 

Croas  Reference  to  New  Regulations 

As  discussed  in  the  NPRM,  some 
revisions  to  regulations  in  title  46.  Code 
of  Federal  Regulations,  are  necessary  to 
implement  these  rules.  References  to  the 
component  acceptance  procedures  and 
quality  control  and  certification 
requirements  in  new  subpart  164.019 
are  added  to  the  "Materials"  section(s) 
of  each  of  existing  subparts  160.001, 
160.002.  160.005,  160.047, 160.048, 
160.049. 160.050,  160.052, 160.053. 
160.055, 160.060, 160.064. 160.077.  and 
160.076.  Former  requirements  for  thread 
in  the  "Materials"  section(s)  of  each  of 
existing  subparts  160.001, 160.002, 
160.005, 160.047. 160.048, 160.049. 
160.050. 160.052. 160.053. 160.055. 
160.060. 160.064. 160.077.  and  160.176 


are  replaced  with  references  to  the 
requirements  in  new  subpart  164.023. 

Discussion  of  Comments  and  Changes 

Of  the  three  comments  received,  one 
comment  supported  the  rule  as 
proposed.  Another  comment  stated  that 
the  proposed  rule  was  too  restrictive  in 
the  sizes  outlined  in  table  164.023-5(A). 
The  comment  suggested  that  the  Coast 
Guard  expand  the  list  to  include  sizes 
F.  FF  for  the  V-T-285  and  V-T-295 
threads,  ticket  sizes  20. 16.  and  12  for 
MII^T-43624A.  and  ticket  sizes  24. 16 
and  12  for  MII^T-43548C  threads.  The 
Coast  Guard  has  determined  that  the 
suggested  expansion  of  allowable  thread 
sizes  is  appropriate  and  will  allow  PFD 
manufacturers  more  flexibility  in  design 
considerations.  Therefore,  this 
suggestion  is  adopted  in  this  final  rule. 
Table  164.023-5(a)  reflects  these 
changes. 

The  comment  also  suggested  that 
cotton  covered  polyester  core  thread  be 
included  as  standard  components.  The 
Coast  Guard's  research  of  PFD  records 
revealed  that  only  one  manufacturer  has 
ever  requested  acceptance  of  this  thread 
as  a  non-standard  component,  and  that 
there  is  no  record  of  wide  usage  df  this 
thread  in  the  manufacture  of  PFDs. 
Accordingly,  cotton  covered  polyester 
thread  will  not  be  included  in  the  Usting 
of  standard  components.  However,  the 
Coast  Guard  will,  upon  individual 
application,  process  requests  for  the  use 
of  this  thread  in  Coast  Guard-approved 
PFDs  on  a  case-by-case  basis. 

The  third  comment  recommended 
that  the  Coast  Guard  delete  the 
requirement  for  composition  testing  in 
§  164.023-1 3(f)(1)  if  the  Coast  Guard 
intended  to  require  that  the  test  be  done 
on  a  routine  basis.  The  testing  required 
by  S  164.023-13(0(1)  is  to  be  used  only 
to  identify  the  makeup  of  the  thread 
being  tested  and  is  required  annually  on 
one  sample  of  each  thread.  The  Coast 
Guard  has  determined  that  this  testing 
is  necessary  and.  since  it  is  required 
merely  annually,  it  does  not  represent 
an  undue  burden  on  the  industry. 
Therefore,  the  comment  is  not  adopted 
in  this  final  rule. 

The  third  comment  also  suggested 
that  the  standard  lot  size  for  thread  be 
raised  from  100  pounds  to  500  pounds, 
but  provided  no  rationale  for  this 
position.  After  examination  of  various 
Federal  and  mihtary  specifications 
available  for  thread,  the  Coast  Guard 
discovered  that,  generally,  lot  sizes  are 
not  established  for  threads.  Of  all  the 
specifications  and  standards  that  are 
used  by  thread  manufactiuers.  only 
appendix  D  of  Underwriters 
Laboratories  (UL)  Manufacturer's 
Follow-up  Procedure  contains  a 


reference  to  lot  size,  which  is 
established  at  100  pounds  or  less. 
Because  of  the  need  for  precise 
traceability  of  thread  for  recall  purposes, 
the  Coast  Guard  has  adopted  the  UL 
standard  for  lot  sizing  of  thread.  The 
comment,  therefore,  is  not  adopted  in 
this  final  rule. 

The  final  issue  raised  by  the  comment 
pertains  to  the  requirement  in 
§  164.023-13(0(2)  for  quarterly  thread 
breaking  strength  tests.  The  comment 
suggested  that  this  test  be  required 
annually  rather  than  quarterly.  Because 
of  the  critical  importance  of  breaking 
strength  to  thread,  the  Coast  Guard 
considers  this  test  to  be  essential  to  the 
quality  of  the  end  product,  and  has 
determined  that  the  quarterly  test 
schedule  is  appropriate.  This  schedule 
is  consistent  with  past  test  procedures 
for  UL  inspector  follow-up  programs. 
The  comment  is  not.  therefore,  adopted 
in  this  final  rule. 

The  NPRM  noted  that  the  Coast  Guard 
would  be  making  revisions  to  the  cross- 
references  within  specified  regulations 
of  title  46.  Code  of  Federal  Regulations. 
These  revisions  are  necessary  due  to  the 
addition  of  the  two  new  subparts  in  this 
rulemaking.  Several  sections  of  existing 
subparts  were  overlooked  in  the 
proposed  rule  but  have  been  included  in 
this  final  rule.  The  additional  subparts 
being  revised  are  160.060, 160.064,  and 
160.176.  Review  of  existing  subparts 
160.060, 160.064.  and  160.176  revealed 
that  the  materials  section  of  these 
subparts  contained  reference  to  the  table 
in  §  160.001-2(j)  which  is  superseded 
by  the  requirements  in  new  subparts 
164.019  and  164.023.  Accordingly,  these 
existing  subparts  are  revised  to 
accurately  reference  the  applicable  new 
subparts.  Other  revisions  have  been 
made  for  clarity  and  consistency. 
Several  of  these  revisions  are  detailed 
below. 

Section  164.019-3    Definitions 

The  term  "Inspector"  has  been 
revised  to  mean  a  Coast  Guard  marine 
inspector  or  authorized  representative  of 
the  Coast  Guard  or  a  recognized 
laboratory  representative.  The  term 
"Use  Code"  has  been  expanded  to  allow 
more  flexibility  in  identifying 
components  accepted  with  unique  Use 
Codes  assigned  by  the  Commandant  (G- 
MVl-3).  This  is  needed  in  order  to 
accommodate  special  or  multiple  use 
components  or  components  not  covered 
by  present  Use  Codes,  in  accordance 
with  §  I64.019-7(e).  Also,  the  Use  Code 
of  5H  has  been  added  to  table  164.019- 
3  in  order  to  designate  the  components 
acceptable  for  use  in  Type  V  Hybrid 
PFDs. 
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Section  164.019-4    Component 
Bequirements 

The  requirements  proposed  in 
§§  164.019-l(d)  and  164.01»-l(e)  have 
been  moved  to  new  §  164.019-4.  This 
represents  an  organizational  change  to 
appropriately  separate  the  description  of 
the  scope  of  subpart  164.019  from 
regulatory  requirements. 

Section  164.019-5    Standard 
Components:  Acceptance  Criteria  and 
Procedures 

The  proposed  title  has  been  changed, 
proposed  paragraphs  have  been 
reorganized  and  retitled,  and  several 
paragraphs  have  been  added  so  that  this 
section  would  have  a  parallel 
construction  to  §  164.019-7.  This 
section  now  provides  for  a  paragraph 
which  states  general  requirements  for 
standard  components.  The  method  of 
acceptance  and  the  required  contents  of 
the  affidavit  used  as  documentation  of 
acceptance  are  now  addressed  in  this 
section.  As  with  other  Coast  Guard- 
approved  equipment,  the  procedures  for 
suspension  or  termination  of  acceptance 
contained  in  46  CFR  2.75-40  and  2.75- 
50  apply  to  acceptances  of  PFD 
components.  Accordingly,  a  reference  to 
these  provisions  has  been  added  to 
§  164.019-5. 

Section  164.019-7    Nonstandard 
Components;  Acceptance,  Criteria  and 
Procedures 

This  final  rule  changes  the  name  of 
this  section  from  "Nonstandard 
Components"  to  "Nonstandard 
Components;  acceptance  criteria  and 
procedures,"  which  better  describes  the 
section.  The  zipper  hsted  in  §  164.019- 
7(c)(l)(ix),  has  been  deleted  as  a 
separate  "intended  use"  item  in  order  to 
avoid  redundancy.  The  zipper  has  been 
more  appropriately  combined  with 
"Closure  and  Adjustment  Hardware" 
listed  in  §  164.019-7(c)(l)(iv).  When 
requesting  acceptance  for  marine  fabric, 
one  (1)  linear  yard  is  established  as  the 
appropriate  sample  size  to  be  submitted 
by  the  manufactiu^r  in  accordance  with 
§  164.019-7(c){4J.  Paragraph  164.019- 
7(c)(7)  of  this  section  regarding 
production  tolerances  has  been  revised. 
For  clarification,  this  final  rule 
estabhshes  that  dimensional  and 
performance  tolerances  (as  appropriate) 
must  accompany  all  requests  for 
component  acceptance. 


§  164.019-5(b).  This  has  been  corrected 
in  §  164.019-5(d)  of  the  final  rule. 

Section  164.019-17    Recognized 
Laboratory 

The  requirement  to  regularly  engage 
in  inspection  and  testing  of  materials  as 
propo»6u  L>y  s  164.019— 17(a)(2)  already 
exists  in  §  159.010-3(a)(l).  Accordingly, 
the  proposed  §  164.019-17(a)(2)  is 
deleted  and  all  remaining  paragraphs 
renumbered  to  avoid  redundancy. 


Section  164.019-11 
(Affidavits) 


Certification 


The  NPRM  inadvertently  included 
independent  laboratories  among  those 
required  to  provide  certifying  affidavits, 
which  would  be  contrary  to  proposed 


Section  164.023-1    Scope 

Reference  to  subpart  164.019  has  been 
added  to  this  section  to  make  it  clear 
that  the  provisions  of  this  subpart  must 
be  applied  in  combination  with  subpart 
164.019.  Also,  the  requirement  that  PFD 
components  be  used  in  the  construction 
of  PFDs  only  in  accordance  with  their 
Use  Codes  was  added  to  this 
section.This  language  is  included  in  this 
final  rule  for  clarification  and  should 
reduce  the  number  of  questions  about 
how  the  regulations  are  to  be  applied. 

Section  164.023-13    Production  Tests 
and -Inspections 

The  number  of  samples  required  to  be 
provided  or  tested  by  the  manufacturer 
for  several  production  tests  and 
inspections  was  listed  in  the  proposed 
rule  as  one  (1).  This  final  rule  clarifies 
that  each  sample  must  consist  of  at  least 
five  (5)  specimens  (unless  otherwise 
specified  in  the  test  procedure),  in  order 
to  ensure  complete,  accurate  test  results. 
This  requirement  is  not  overly 
burdensome  to  the  industry  because  it  is 
in  accordance  with  ciirrent  practice  as 
reflected  in  many  Federal  and  military 
standards  and  Underwriters 
Laboratories  Followoip  Procedures. 

As  proposed,  the  requirements  in 
§  164.023-1 3(g)  deah  with  nonstandard 
components  because  only  nonstandard 
components  have  "acceptance  testing 
values".  In  the  final  rule,  §  164.019- 
13(m)  provides  that  for  standard 
components,  the  applicable  Federal  or 
military  standard  "may"  be  used  for  the 
quality  control  of  standard  components. 
To  clearly  cover  production  quality 
control  of  standard  components, 
reference  to  §  164.019-1 3(m)  has  been 
added  to  §  164.023-13(g).  Also,  the 
minimum  performance  level  for  each 
tested  characteristic  has  been  added  to 
each  subparagraph  in  §  164.023-13(g)  to 
cover  standard  components  when  the 
§  164.019-13(m)  procedures  are  not 
used.  These  revisions  are  in  accordance 
with  long-standing  policy  on 
component  quality  control. 

Correction  of  Errors 

Review  of  the  proposed  rule  revealed 
several  spelling,  consistency,  format. 


and  typographical  errors  which  have 
been  corrected  in  this  final  rule.  The 
affected  sections  include:  §§  164.019-1, 
164.019-5,  164.019-7,  164.019-9, 
164.019-11, 164.019-13,  and  164.019- 
15. 

Numerical  values  presented  in 
Enghsh  units  in  the  proposed  rule  are 
presented  in  metric  units  in  this  final 
rule  with  the  English  unit  equivalent  in 
parentheses. 

Incoqjoration  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  164.023- 
3  for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
section. 

Regulatory  Evaluation 

These  regulations  are  considered  to  be 
nonmajor  under  Executive  Order  12291 
and  nonsignificant  under  DOT 
regulatory  policies  and  procedures  (44 
FR  11034.  February  26. 1979).  A  final 
Regulatory  Evaluation  has  been 
prepared  and  placed  in  the  rulemaking 
docket.  It  may  be  inspected  and  copied 
at  the  address  listed  under  AODAESSES. 
Copies  also  may  be  obtained  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

The  cost  of  these  rules  is  estimated  to 
be  $11,500.00  annually  for  the  first  five 
years.  This  figure  represents  the  cost  for 
five  existing  manufacturers  or 
converters  of  nonstandard  component 
fabrics  not  currently  under  a  quality 
control  oversight  program  of  a 
recognized  laboratory  to  enter  and 
maintain  their  products  in  such  a 
program  over  that  period.  Based  upon 
an  average  7  million  PFDs  produced  and 
sold  each  year,  this  cost  will  be  reflected 
in  an  increase  in  the  cost  of  an  approved 
PFD  of  0.815  cents  over  the  initial  five- 
year  period  if  all  added  component 
manufacturer  costs  are  passed  on  to  the 
PFD  manufacturer  and  then  to  the 
consumer.  The  Coast  Guard  estimates 
that  continuing  costs  in  subsequent 
years  will  be  similar. 

Thread  is  the  only  PFD  component 
other  than  fabric  for  which  a  significant 
number  of  nonstandard  products  not 
under  recognized  laboratory  quality 
control  oversight  are  in  use.  However, 
because  these  rules  in  effect  convert  all 
existing  nonstandard  component 
threads  to  standard  components,  the 
requirement  for  quality  control 
oversight  for  nonstandard  components 
is  not  expected  to  result  in  any 
increased  costs  for  thread 
manufacturers. 

The  Coast  Guard  expects  the 
production  quality  control  requirements 
to  have  little  or  no  impact  on 
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manufacturan  of  standard  components 
and  nonstandard  components  currently 
under  recognized  laboratory  quality 
control  oversight.  As  stated  previously, 
the  regulations  essentially  represent  a 
codification  of  long-standing  procedures 
and  reauirements  that  are  currently 
applied  to  those  components. 

These  rules  are  expected  to  result  in 
a  savings  to  the  Coast  Guard  of  an 
estimated  one-half  man-year  of 
professional  staff  effort  currently  spent 
in  the  administration  of  the  non- 
standard component  letter  of  acceptance 
program.  This  will  result  in  a  savings  of 
approximately  $30,000.00  annually.  The 
increase  in  available  staff  time  will  also 
benefit  PFD  and  PFD  component 
manufacturers,  because  it  will  e.xpedite 
the  processing  of  PFD  approval  and 
component  acceptance  submissions, 
thus  reducing  the  potential  for 
manufacturing  ami  delivery  delays  due 
to  long  waits  for  Coast  Guard  review. 

The  effective  conversion  of  all  non- 
standard component  threads  currently 
accepted  under  Coast  Guard  letters  of 
acceptance  to  standard  components  will 
result  in  a  savings  to  the  industry  of  an 
estimated  $.500.00  per  product  every 
five  years.  This  figure  represents  the 
cost  of  sending  detailed  product 
specifications  and  performance  test 
results  to  the  Coast  Guard  for  renewal  of 
the  letter  of  acceptance  every  five  years. 
Based  on  approximately  25  products 
currently  accepted  under  letters  of 
acceptance,  the  total  savings  to  the 
industry  will  be  $12,500.00  over  a  five 
year  period  or  an  average  of  $2,500.00 
per  yeer. 

It  is  expected  that  the  additional 
quality  control  requirements  for  non- 
standard components  will  reduce  the 
incidence  of  failures  of  these 
components  currently  seen  in  random 
performance  testing.  Although  difficult 
to  qiiantify,  the  potential  for  future 
injuries  or  fatalities  due  to  failures  of 
components  which  do  not  me«t  the 
specified  minimum  performance 
reauirements  will  therefore  be  reduced. 

An  intangible  benefit  of  these  rules  is 
that  previously  unpublished  policies 
and  procedures  will  be  made  readily 
available  to  the  public,  reducing  the 
likelihood  of  errors  and 
misinterpretations  of  existing  policy. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  it  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  sections  2.B.2.C.  and 
2.B.2.1  of  Commandant  Instruction 
(COMDTINST)  M1647S.1B.  A 
Categorical  ExcUision  Determination 


statement  has  been  prepared  and  is 
included  as  part  of  the  regulatory 
package.  This  final  rule  establishes 
acceptance  procedures  and  quality 
control  oversight  and  clearly  will  have 
no  impact  on  the  environment 

Federalism 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  authority  to  establish  standards  for 
the  approval  of  lifesaving  equipment  to 
be  carried  on  board  vessels  has  been 
committed  to  the  Coast  Guard  by 
Federal  statutes.  Further,  PFDs  are 
distributed  in  a  national  marketplace 
and  divergent  requirements  regarding 
their  manufacture  would  lead  to 
confusion,  added  expense,  and  reduced 
safety.  Therefore,  the  Coast  Guard 
intends  to  preempt  state  and  local 
regulations  on  the  same  subject  matter 
that  are  inconsistent  with  this  final  rule. 

Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Coast  Guard  has  considered  whether 
these  regulations  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  which 
are  not  dominant  in  their  field  and 
which  would  otherwise  qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

There  are  an  estimated  five  fabric 
manufacturers  or  converters  who  will  be 
required  to  obtain  component 
recognition  for  PFD  component  fabric 
under  these  rules.  The  added  cost  per 
manufacturer  will  be  an  estimated 
$11,435.00  over  the  initial  five  year 
period,  or  $2,287.00  per  year.  Based 
upon  the  quantity  of  fabric  produced, 
this  cost  will  represent  less  than  one 
tenth  of  one  percent  of  gross  revenues 
for  PFD  component  fabric.  It  is  likely 
that  this  cost  will  be  partially  or  entirely 
passed  on  to  the  PFD  manufacturer  and 
ultimately  the  PFD  buyer.  In  view  of 
these  considerations,  and  the  fact  that 
PFD  component  fabric  generally 
represents  only  a  small  portion  of  a 
fabric  manufacturer's  business,  the 
impact  on  Lnese  manufacturers  is 
considered  to  be  minor. 

Based  upon  these  estimates,  the 
impact  of  these  regulations  on  small 
entities  is  considered  to  be  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C  605(b)  of  the  Regulatory 


Flexibility  Act  (5  U.S.C  601  et  seq.)  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  InformatioB 

This  rulemaking  contains  information 
collection  and  recordkeeping 
requirements.  The  Coast  Guard  has 
submitted  these  requirements  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq],  and  OMB  has 
approved  them.  The  section  numbers 
are:  §§  164.019-5, 164.019-7. 164.019- 
9, 164.019-13,  164.019-15.  and 
164.023-15  and  the  corresponding  OMB 
number  is  2115-0141. 

OMB  Control  Numbers  for  regulations 
within  certain  parts  of  title  46,  Code  of 
Federal  Regulations  are  displayed  in  a 
table  appearing  at  46  CFR  159.001-9. 
This  final  rule  updates  that  table  to 
display  the  assigned  OMB  Control 
Numbers  for  the  regulations  noted. 

List  of  Subjects 

46  CFR  Part  159 

Business  and  Industry,  Laboratories, 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  160 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  164 

Fire  prevention.  Marine  safety, 
Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  159. 160  and  164  as  follows: 

PART159— APPROVAL  OF  . 
EQUIPMENT  AND  MATERIALS 

1.  The  authority  citation  for  part  159 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3308,  3703;  49  CFR 
1.4S.  1.46;  section  159.001-9  also  Issued 
under  the  authority  of  44  U.S.C  3507. 

2.  In  §  159.001-9,  paragraph  (b)  is 
amended  by  adding  the  following  new 
entries  in  numerical  order  to  read  as 
follows: 

|159.00t-«    OMB  Cofrtrol  Numbers 

assigned  pursuant  to  the  Paperwork 
Reduction  Act 


(b)  Display. 


r 


§  164.019-5 
§  164.019-7 
§164.01»-« 
§  164.019-13  -„ 


2115-0141 
211S-0141 
211S-0141 
2115-0141 
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§164.019-15  2115-0141 

§  164.023-15  2115-0141 

PART  160— UFESAVING  EQUIPMENT 

3.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306.  3703,  4104.  and 
4302;  E.O.  12234,  45  FR  58801,  3  CFR,  1980 
Camp.,  p.  277;  49  CFR  1.46. 

ft60.001-1    [AmwidMl] 

4.  In  §  160.001-l(a){l).  remove  the 
words  "V-T-276H-Thread,  Cotton.". 

5.  In  §  160.001-2.  table  160.001-2(j)- 
THREAD  is  removed  and  paragraphs  (a) 
and  (j)  are  revised  to  read  as  follows: 

i  160.001-2    General  characteristics  of  life 
preearver*. 

(a)  A  life  preserver  must  be  of  such 
construction,  material  and 
workmanship  that  it  can  perform  its 
intended  function  in  all  weathers  and  at 
all  temperatures  which  may  be  expected 
in  the  normal  usage  of  the  life  preserver. 
All  components  used  in  the 
construction  of  a  life  preserver  must 
meet  the  applicable  requirements  of 
subpart  164.019  of  the  chapter. 

(j)  Each  thread  in  a  Ufa  preserver 
regulated  imder  subparts  160.002. 
160.005  and  160.055  of  this  part  must 
meet  the  requirements  of  a  Federal  or 
miUtary  specification  in  table  164.023- 
5(a)  of  this  chapter.  Only  one  kind  of 
thread  may  be  used  in  each  seam. 

6.  hi  §  160.002-3,  introductory  text  is 
added  and  paragraph  (i)  is  revised  to 
read  as  follows: 

S  160.002-3    Materials. 

All  components  used  in  the 
construction  of  the  hfe  preserver  must 
meet  the  applicable  requirements  of 
subpart.  164.019  of  this  chapter  and  the 
following  requirements  apply  to 
individual  components; 

(i)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 


chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 


7.  In  §  160.005-3,  introductory  text  is 
added  and  paragraph  (i)  is  revised  to 
read  as  follows: 

1160X05-3    Materials. 

All  components  used  in  the 
construction  of  a  life  preserver  must 
meet  the  applicable  requirements  of 
subpart  164.019  of  this  chapter  and  the 
following  requirements  apply  to 
individual  components: 

(i)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 


8.  hi  §  160.047-3.  paragraphs  (a)  and 
(h)  are  revised  to  read  as  follows: 

1160.047-3    Materials. 

(a)  General.  All  components  used  in 
the  construction  of  buoyant  vests  must 
meet  the  appUcable  requirements  of 
subpart  164.019  of  this  chapter.  The 
requirements  for  materials  specified  in 
this  section  are  minimum  requirements, 
and  consideration  will  be  given  to  the 
use  of  alternate  materials  in  heu  of  those 
specified.  Detailed  technical  data  and 
samples  of  all  proposed  alternate 
materials  must  be  submitted  for 
approval  before  those  materials  are 
incorporated  in  the  finished  product. 
•        •        •        •        • 

(h)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 

9.  In  §  160.048-3,  paragraph  (a)  and 
(g)  are  revised  to  read  as  follows: 

f  160.048-3    Materials. 

(a)  General.  All  components  used  in 
the  construction  of  buoyant  cushions 
must  meet  the  applicable  requirements 
of  subpart  164. 019  of  this  chapter. 

(g)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 


10.  In  §  160.049-3.  paragraph  (a)  and 
(e)  are  revised  to  read  as  follows: 

§160.04»-3    Materials. 

(a)  General.  All  components  used  in 
the  construction  of  buoyant  cushions 
must  meet  the  applicable  requirements 
of  subpart  164.019. 

(e)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 

•        •        •        •        • 

11.  hi  §  160.050-3,  Paragraph  (a)  and 
(e)  are  revised  to  read  as  follows: 

S  160.050-3    Materials. 

(a)  General.  All  exposed  materials 
must  be  resistant  to  oil  or  oil  products, 
salt  water  and  anticipated  weather 
conditions  encountered  at  sea.  All 
components  used  in  construction  of 
buoys  and  life  rings  must  meet  the 
applicable  requirements  of  subpart 
164.019  of  this  chapter. 

(e)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 


chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 

12.  In  §  160.052-3  paragraphs  (a)  and 
(f)  are  revised  to  read  as  follows: 

S  160.052-3    Material*— standsrd  vests, 
(a)  General.  All  components  used  in 
the  construction  of  buoyant  vests  must 
meet  the  applicable  requirements  of 
subpart  164.019  of  this  chapter.  The 
requirements  for  materials  specified  in 
this  section  are  minimum  requirements, 
and  consideration  will  be  given  to  the 
use  of  alternate  materials  in  lieu  of  those 
specified.  Detailed  technical  data  and 
samples  of  all  proposed  alternate 
materials  shall  be  submitted  for 
approval  before  those  materials  are 
incorporated  in  the  finished  product. 

•  •        •        •        • 

(0  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 

13.  In  §  160.053-3,  paragraph  (a)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 

§  1 60.053-3    Materials,  construction,  and 
workmanship. 

(a)  General.  Except  as  otherwise 
specifically  provided  by  this  subpart 
and  subparts  164.019  and  164.023  of 
this  chapter,  the  materials,  construction, 
and  workmanship  of  unicellular  plastic 
foam  work  vests  specified  by  this 
subpart  shall  conform  to  the 
requirements  of  Military  Specification 
MIL-L-17653A. 

•  •         •         *         « 

(d)  Materials;  acceptance  and  quality. 
All  components  used  in  the 
construction  of  work  vests  must  meet 
the  applicable  requirements  of  subpart 
164.019  of  this  chapter. 

14.  In  §  160.055-3,  paragraphs  (a)  and 
(d)  are  revised  to  read  as  follows: 

S 1 60.055-3    Materials— standard  life 
preservers. 

(a)  General.  All  components  used  in 
the  construction  of  life  preservers  must 
meet  the  applicable  requirements  of 
subpart  164.019  of  this  chapter.  The 
requirements  for  materials  specified  in 
this  section  are  minimum  requirements, 
and  consideration  will  be  given  to  the 
use  of  alternate  materials  in  lieu  of  those 
specified.  Detailed  technical  data  and 
samples  of  all  proposed  alternate 
materials  must  be  submitted  for 
approval  before  those  materials  are 
incorporated  in  the  finished  product. 

(d)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 


29494 


Federal  Register  /  Vol.  58.  No.  96  /  Thursday.  May  20.  1993  /  Rules  and  Regulattom 


15.  In  S  160.060-3,  paragraphs  (a)  and 
(0  are  revised  to  read  as  follows: 


fi6aos»-i 

(a)  General.  All  components  used  in 
the  construction  of  buoyant  vests  must 
meet  the  applicable  requirements  of 
subpart  164.019  of  this  chapter.  The 
requirements  ftw  materials  specified  in 
this  section  are  minimum  requirements, 
and  consideration  Mrill  be  given  to  the 
use  of  alternate  materials  in  lieu  of  those 
specified.  Detailed  technical  data  and 
samples  of  all  proposed  ahemate 
materials  must  be  submitted  for 
approval  before  those  materials  are 
incorporated  in  the  finished  product. 

(0  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam. 

1160.064-3    [AmwKledl 

16.  hi  §  160.064-3  paragraph  (c)  is 
amended  by  adding  the  words  "must 
meet  the  applicable  requirements  of 
subpart  164.019  of  this  chapter  and" 
after  the  word  "subpart"  in  the  first 
sentence,  and  replacing  the  words 
"webbing,  and  thread"  in  the  fourth 
sentence  with,  the  words  "and 
webbing". 

17.  In  §  160.077-11,  paragraphs  (a)(3). 
(a)(4)  and  (e)  are  revised  to  read  as 
follows: 

f16a077-11    Material— recreMkHMl 
hyt)rMPFD«. 

(a)'  •  • 

(3)  Acceptance,  certification,  and 
quality.  All  components  used  in  the 
construction  of  hybrid  PFDs  must  meet 
the  applicable  requirements  of  subpart 
164.019  of  this  chapter. 

(4)  Temperature  range.  Unless 
otherwise  specified  in  standards 
incorporated  by  reference  in  this 
section,  all  materials  must  be  designed 
for  use  in  all  weather  conditions 
throughout  a  temperature  range  of  -  30 
°C  to  +65  •€  ( -  22  °F  to  +150  T). 

(e)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  kind  of  thread  may  be 
used  in  each  seam.  Thread  and  fabric 
combinations  must  have  similar 
elongation  and  durability 
characteristics. 

18.  h  S  160.176-8,  paragraphs  (aKD 
and  (d)  are  revised  to  read  as  follows: 

|1«ai76-6    Itotoriala. 

(a)  General— {\)  AccepUmce. 
certification,  and  quality.  All 
components  used  in  the  construction  of 


Ufejackets  must  meet  the  requirements 
of  subpart  164.019  of  this  chapter. 

(d)  Thread.  Each  thread  must  meet  the 
requirements  of  subpart  164.023  of  this 
chapter.  Only  one  khid  of  thread  may  be 
used  in  each  seam.  Thread  and  fabric 
combinations  must  have  similar 
elongation  and  durability 
characteristics. 


PART  164-MATERIALS 

19.  The  authority  section  for  part  164 
continues  to  read  as  follows: 

Authoritjr:  48  U.S.Q  3306.  3703. 4104. 
4302;  E.O.  12234,  45  PR  58601.  3  CFR.  1980 
Comp..  p.  277;  49  CFR  1.46. 

20.  Subpart  164.019.  consisting  of 
§§  164.019-1  through  164.019-17.  is 
added  to  read  as  follows: 

Sut>part  164.019— Personal  Fiolation  Deviea 
Components 

Sec 

164.019-1 

164.019-3 

164.019-4 

164.019-5 


Commandant  means  the  Chief  of  the 
Survival  Systems  Branch,  Office  of 
Marine  Safety.  Security,  and 
Environmental  Protection.  U.S.  Coast 
Guard.  Address:  Commandant  (G-MVI- 
3/14),  U.S.  Coast  Guard  Headquarters. 
2100  Second  St.  SW.,  Washington,  DC 
20593-0001.  Telephone:  202-267-1444 

Component  manufacturer  means 
either  a  component  manufacturer  or 
supplier  seeking  acceptance  of  a 
component,  or  a  component 
manufacturer  or  supplier  who  has 
obtained  acceptance  of  a  component. 

Inspector  means  a  Coast  Guard  marine 
inspector,  authorized  representative  of 
the  Coast  Guard,  or  a  recognized 
laboratory  representative. 

Non-standard  component  means  a 
PFD  component  which  is  equivalent  in 
performance  to  a  standard  component. 

PFD  Type  means  the  performance 
type  designation  as  indicated  in  33  CFR 
part  175  and  this  subchapter. 

Standard  component  means  a  PFD 
component  which  complies  in  all 
respects  with  the  material,  construction, 
and  performance  requirements  of  a 
subpart  of  this  part  or  part  160  of  this 
chapter. 

use  Code  means  an  alphanumeric 
code  assigned  by  the  Commandant  (G- 
MVI-3)  to  a  PFD  component  to 
designate  the  PFD  Type(s)  in  which  it 
may  be  used.  Assigned  Use  Codes  are 
listed  in  table  164.019-3. 


Table  164.019-3 


Scope. 
Definitions. 

Ck)mponent  requirements. 
Standard  components; 
acceptance  criteria  and  procedures. ' 
164.019-7    Non-standard  components: 
acceptance  criteria  and  procedures. 
164.019-9    Procedure  for  acceptance  of 

revisions  of  design,  process,  or  materials. 
164.019-11    CertificaUon  (afGdavits). 
164.019-13    Production  quality  control 

requirements. 
164.019-15    Component  manufacturer 

records. 
164.019-17    Recognized  laboratory. 

Subpart  1 64.01  »-Personal  notation 
Devica  Componenta 

f  164.019-1    Scope. 

(a)  This  subpart  contains  general 
requirements  for  standard  personal 
flotation  device  (PFD)  components, 
procedures  for  acceptance  of  non- 
standard PFD  components,  and 
production  quaUty  control  requirements 
for  all  PFD  components,  used  in  the 
construction  of  PFDs  approved  under 
part  160  of  this  subchapter. 

(b)  Other  subparts  ofthis  part  contain 
specific  requirements  applicable  to 
piarticular  PFD  components  used  in  the 
construction  of  Coast  Guard-approved        S164.01»-4    Component  raqulraments. 

^^-    _  ,  ^«    ,  ,  .     L  (a)  PFDs  may  be  constructed  only 

icj  Fart  160  of  Uus  chapter  contains  witii  Coast  Guard-accepted  PFD 

speafic  requirements  and  limitations  components  meeting  the  requirements 

concerning  Uie  use  of  PFD  components  of  this  subchapter, 
in  the  construction  of  particular  Coast  (b)  PFD  components  may  be  used  in 

Guard-approved  PFDs.  the  construction  of  PFDs  only  In 

accordance  with  their  Use  Codes. 


Use 
code 

PFD  type  acceptable  lor  use 

1  

1, 11,  and  III. 

2  ._ 

II  Mid  HI. 

3 

III. 

4B „ 

IV  (an  Ring  Buoys). 

4BC  ...-. 

IV  (Buoyant  Cushions). 

4RB  .„... 

IV  (Recfeational  Ring  Buoys  only). 

5  

Wearat)le  Type  V  (Intended  use 

must  l>e  spedfled). 

5H 

V(Hyt)fid). 

5fl 

V  (Recreational  Style). 

588  ...... 

V  (SaMfooard  vests). 

5WV 

V  (Work  vests). 

6  

Special.  Hmited.  or  restricted  use. 

SuffixA. 

Adult  only. 

Suffix  C  . 

OiHdonly. 

S  164.019-3    Definitions. 

Acceptance  means  certification  by  the 
Coast  Guard  that  a  component  is 
suitable  for  use  in  the  manufacture  of 
Coast  Guard-approved  PFDs. 


S164.01»-«    Standard  oomponwMs; 
acceptance  criteria  and  procedures. 

(a)  General.  Standard  components 
used  in  the  constritctian  of  PFDs  must 
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meet  the  appUcable  raquiroments  of  this 
part  or  part  160  and  the  documeotatioa 
requirements  of  this  section. 

(b)  Use  Codes.  Each  standard 
component  is  assigned  a  Use  Code  as 
indicated  in  table  164.01^3.  Additional 
Use  Codes  may  be  assigned  by  the 
Commandant. 

(c)  Method  and  documentation  of 
acceptance.  Except  as  provided  in 
paragraph  (d)  of  this  section,  the 
following  requirements  pertaining  to  the 
shipment  of  standard  components  must 
be  roe!  in  order  for  the  standard 
components  to  be  considered  Coast 
Guard-accepted  standard  components: 

(1)  Each  shipment  of  standard 
components  must  be  accompanied  by  an 
affidavit  complying  with  §  164.019-11. 

(2)  A  sample  affidavit,  or  a  copy  of  the 
affidavit,  provided  with  the  first 
shipment  of  standard  components  to  a 
PFD  manufacturer,  must  be  provided  to 
the  Commandant. 

(3)  A  revised  sample  affidavit,  or  a 
copy  of  the  revised  affidavit,  must  be 
provided  to  the  Coast  Guard  any  time 
the  information  on  the  affidavit 
accompanying  a  shipment  of  standard 
components  materiaHy  changes. 

(d)  Exception.  Affidavits  are  not 
required  to  be  provided  for  standard 
components  that  are  under  the  quality 
control  oversight  program  of  a 
recognized  laboratory  meeting  the 
requirements  of  §  164.019-17. 

(e)  Suspension  or  termination  of 
acceptance.  The  procedures  in  §§  2.75- 
40  and  2.75-50  of  this  chapter  for 
suspension  and  termination  of 
approvals  also  apply  to  Coast  Guard 
acceptances  of  PFD  components. 

§1S4.01»-7    Non-ttandard  compofMnts; 
•ooeptanee  crHarto  and  procedurea. 

(a)  General.  Non-standard 
components  may  be  used  in  the 
construction  of  PFDs  only  if  they  have 
been  accepted  by  the  Coast  Guard  ia 
accordance  with  the  requirements  of 
this  section. 

(b)  Use  Codes.  Each  non-standard 
component  is  assigned  a  Use  Code  as 
indicated  hi  table  164.019-3.  Additional 
Use  Codes  may  be  assigned  by  the 
Commandant. 

(c)  Request  for  acceptance.  The 
component  manufacturer  or  the 
recognized  laboratory  that  performs  the 
acceptance  testing  required  by  the 
applicable  subpart  of  this  part  or  part 
160  of  this  chapter  must  submit  in 
writing,  to  the  Commandant,  a  request 
for  acceptance  of  any  non-standard 
component.  The  request  must  include 
the  information,  supporting 
documentation,  and  samples  required 
by  this  secdon. 


(1)  The  request  must  include  a 
statement  of  the  intended  use  of  the 
component  by  the  PFD  manufacturer, 
and  the  Use  Code{s)  for  which 
acceptance  is  requested.  Intended  uses 
must  be  for  one  or  more  of  the 
following — 

(i)  Outer  Envelope  Fabric  (exterior 
-  fabrics  on  wearable  PFDs); 

(ii)  Cover  Fabric  (for  throwable  PFDs); 

(iij)  hmer  Envelope  Fabric; 

(iv)  Closure  (including  zippers)  or 
Adjustment  Hardware; 

(v)  Body  Strap; 

(vi)  Grab  Strap  (applies  to  buoyant 
cushions  only); 

(vii)  Tie  Tape; 

(viii)  Reinforcing  Tape; 

(ix)  Thread: 

(x)  Flotation  Foam;  or 

(xi)  Other  (specify). 

(2)  The  request  must  include  a 
statement  identifying  the  component  in 
detail  and  including  the  unique  style, 
part,  or  model  number,  the 
identification  data  required  by  the 
apphcable  subpart  of  this  part,  and  any 
other  manufacturer's  identifying  data. 
No  two  components  which  differ  in  any 
way.  e.g..  size,  material  composition, 
construction,  may  utilize  the  same 
identification  number. 

(3)  The  report  of  a  recognized 
laboratory's  test  data  in  accordance  with 
the  "acceptance  tests"  required  by  the 
applicable  subpart  of  this  part  or  part 
160  must  be  submitted  with  the  request. 
Each  report  must  include  the  name  of 
the  laboratory  and  a  description  of  the 
test  equipment  and  test  methods  used, 
and  must  be  signed  and  dated  by  an 
authorized  laboratory  official. 

(4)  A  sample  of  each  component  that 
is  being  considered  must  be  submitted 
with  the  request.  Where  the  lightest  and 
darkest  colors  are  being  tested,  samples 
of  both  colors  must  be  submitted.  A  one 
linear  yard  sample  is  required  in  the 
case  of  textiles. 

(5)  The  request  must  include  a  list  of 
all  materials  used  in  the  construction  of 
the  particular  component.  The  list  must 
contain  specific  identification  and 
quantity  of  all  materials  used. 

(6)  For  hardware  and  other 
mechanical  components,  the  request 
must  include  scaled  drawings  showing 
details  and  dimensions  of  the 
mechanism. 

(7)  A  statement  of  dimensional  and 
perfonnaoce  tolerances,  as  appropriate, 
that  will  be  maintained  in  production 
must  be  submitted  with  request. 

(8)  The  request  must  include  a 
description  of  the  quaUty  control 
procedures  that  will  be  in  effect  during 
production. 

(9)  The  request  must  include  a 
detailed  description  of  the  recognized 


laboratory's  procedures  for  oversight  of 
the  manufacturer's  program  of 
production  quality  control,  including  a 
description  of  the  laboratory's 
certification  marking(s). 

(10)  The  request  must  include  any 
appropriate  installation  or  use 
guidelines  for  the  component 

(d)  Documentation  of  acceptance. 
When  an  acceptance  is  granted,  the 
Commandant  provides  written  notice  to 
the  applicant. 

(e)  Alternate  requirements.  When  an 
acceptance  is  granted,  the  Cnmmandant 
provides  written  notice  to  the  appUcant. 

(1)  Meets  other  requirements 
prescribed  by  the  Commandant  in  lieu 
of  or  in  addition  to  the  requirements  of 
this  subpart;  and 

(2)  Provides  at  least  the  same  degree 
of  safety  as  provided  by  a  component 
that  does  comply  with  this  subpart. 

(f)  Additional  tests  and 
documentation.  The  Commandant  may 
prescribe  additional  tests  or  request 
additional  documentation,  if  necessary, 
to  determine  the  acceptability  or 
suitability  of  a  particular  product. 

(g)  Suspension  or  termination  of 
acceptance.  The  producers  in  §  §  2.75- 
40  and  2.75-50  of  this  chapter  for 
suspension  and  termination  of 
approvals  also  apply  to  Coast  Guard 
acceptances  of  PFD  components. 

§164.019-9    Procedurt  tor  accaptanc*  o( 
reviaiona  of  design,  procaaa.  or  matariata. 

(a)  The  manufacturer  shall  not  change 
the  design,  material,  manufacturing 
process,  or  construction  of  a  non- 
standard component  unless  it  has  been 
previously  approved  by  the 
Commandant,  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  The  manufacturer  or  the 
recognized  laboratory  that  performs  the 
acceptance  testing  required  by  the 
applicable  subpart  of  this  part  or  part 
160  of  this  chapter  shall  submit  requests 
for  acceptance  of  revisions  in  design, 
materia),  manufacturing  proces.*;,  or 
construction  of  a  non-standard 
component  in  writing  and  describe  the 
revision  in  detail  similar  to  the  original 
request  for  acceptance. 

§  164.019-1 1    Certification  (affWavha). 

General.  Affidavits  required  by 
§  164.019-5(c)  must  be  notarized,  and 
certify  that  a  component  complies  in  all 
respects  with  the  material  and 
construction  requirements  of  a  subpart 
of  this  part  or  part  160  of  this  chapter. 
Each  affidavit  must  contain  the 
following  information: 

(a)  Name  and  address  of  company. 

(b)  Name  and  title  of  signing  company 
official. 

(c)  Description  of  the  component  by 
use  of  the  unique  style,  part,  or  model 
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number  and  other  applicable  distinctive 
characteristics  such  as  weight,  size, 
denier,  treatments  or  coatings,  etc. 

(d)  Production  data  (to  include  lot, 
batch  number,  and  quantity  shipped)  in 
sufficient  detail  to  enable  the 
manufacturer  or  purchaser  to  trace  a 
shipment  of  components  back  to  the  lots 
of  raw  materials  used  in  its 
manufacture. 

(e)  The  intended  use  of  the 
component,  from  the  list  in  S  164.01&- 

7(cKl). 

(f)  The  PFD  Type(s)  for  which  the 
component  is  a  standard  component,  as 
determined  by — 

(1)  The  standard  material  component 
requirements  of  part  160  of  this  chapter 
with  which  the  component  complies:  or 

(2)  The  Use  Code(s)  of  the  component. 

(g)  A  statement  indicating  the  specific 
provision(s)  of  this  subchapter  with 
which  the  component  complies. 

(h)  A  copy  ot  the  records  of  all 
required  production  tests  performed  on 
the  component  lots  that  are  covered  by 
the  affidavit. 

S164.01»-13    Production  quality  control 
requirements. 

(a)  General.  Each  component 
manufacturer  shall  establish  procedures 
for  maintaining  quality  control  of  the 
materials  used  in  production, 
manufacturing  operations,  and  the 
finished  product. 

(b)  Recognized  laboratory  oversight. 
Each  manufacturer  on  non-standard 
components  shall  supplement  its 

■  procedures  for  assuring  production 
quality  control  with  a  program  of 
oversight  by  a  recognized  laboratory,  as 
described  in  the  oversight  procedures 
submitted  to  the  Coast  Guard  in 
accordance  with  §  164.019-7(c)(9).  The 
laboratory's  oversight  program  must  be 
performed  at  the  place  of  manufacture 
unless  alternate  procedures  have  been 
accepted  by  the  Commandant. 

(c)  Production  tests  and  inspections. 
Production  tests  and  inspections  must 
be  conducted  in  accordance  with  this 
section  and  subpart  159.C07  of  this 
chapter. 

(a)  Responsibilities;  component 
manufacturers.  Each  component 
manufacturer  shall — 

(1)  Perform  all  production  tests  and 
inspections  required  by  the  applicable 
subpart  of  this  part; 

(2)  Adhere  to  the  accepted  quahty 
control  procedures  for  the  component  as 
submitted  to  the  Coast  Guard  in 
accordance  with  S  164.01^7(c)(8);  and 

(3)  Establish  a  continuing  program  of 
employee  training  and  a  program  for 
maintaining  production  and  test 
equipment 

(e)  Responsibilities;  recognized 
laboratories.  The  same  recognized 


laboratory  that  performed  the 
acceptance  testing  shall,  at  least 
quarterly,  or  more  frequently  if  required 
by  the  applicable  subpart  of  this  part  or 
by  the  oversight  procedures  submitted 
in  accordance  with  $  164.019-7(c)(9)— 

(1)  Audit  the  component 
manufacturer's  records  required  by 
§164.019-15: 

(2)  Perform,  or  supervise  the 
performance  of,  the  tests  required  by 
this  section,  the  applicable  subpart  of 
this  part,  and  the  accepted  quahty 
control  and  oversight  procedures;  and 

(3)  Verify,  during  each  inspection, 
compliance  by  the  manufacturer  with 
the  manufacturer's  established  quality 
control  program  and  provide  a  summary 
report  of  any  noncompliance  to  the 
Commandant  at  least  axmually. 

(f)  Component  lots. 

(1)  Lot  numbers.  The  manufacturer 
shall  assign  a  lot  number  to  each  group 
of  components  manufactured.  A  new  lot 
must  be  started  whenever  any  change  is 
made  in  materials,  design,  or  production 
method,  and  whenever  any  substantial 
discontinuity  in  the  manufacturing 
process  (such  as  a  change  in  shift) 
occius.  Changes  in  lots  of  incoming 
materials  must  be  treated  as  changes  in 
materials.  Lots  must  be  numbered 
serially.  The  lot  number  assigned,  in 
combination  with  the  unique  product 
name  or  identification,  must  enable  the 
component  manufacturer  (or  supplier), 
by  referring  to  the  records  required  by 
this  subpart,  to  determine  the  source(s) 
of  all  raw  materials  used  in  that  lot. 

(2)  Lot  size.  The  maximum  lot  size  for 
any  particular  component  must  be  as 
defined  in  the  applicable  subpart  of  this 
part. 

(g)  Samples.  (1)  Procedures  for 
selection  of  test  samples,  and  required 
sample  sizes,  must  be  in  accordance 
with  the  applicable  subpart  of  this  part. 

(2)  The  mspector  shall  select  different 
samples  than  were  tested  by  the 
manufacturer. 

(h)  Detailed  product  examination. — 
(1)  General,  hi  addition  to  the  tests  and 
inspections  required  by  the  apphcable 
subpart  of  this  part,  the  manufacturer  or 
the  inspector  shall  examine  each  sample 
component  to  determine  that — 

(i)  The  construction,  markings,  and 
workmanship  conform  to  the 
information  submitted  in  the  request  for 
acceptance;  and 

(iij  The  component  is  not  otherwise 
defective. 

(2)  Inspection  responsibility.  The 
manufacturer  shall  ensure  that  the 
inspection  required  by  paragraph  (h)(1) 
of  this  section  is  performed  by  a 
manufacturer's  representative  familiar 
with  the  performance  requirements  for 
the  component,  and  all  of  the 


production  quality  control 
requirements.  The  manufsctxuer's 
representative  must  not  be  responsible 
for  meeting  production  schedules,  or  be 
subject  to  supervision  by  someone 
responsible  for  meeting  production 
schedules. 

(i)  Reserved. 

(j)  Accept/refect  criteria.  (1)  A 
component  lot  passes  production  testing 
and  is  therefore  accepted  if  each  sample 
tested  passes  each  test. 

(2)  A  lot  having  a  production  test 
failure  may  be  accepted  if  it  meets  the 
following  additional  test  requirements. 

(i)  When  the  basis  of  acceptability  is 
an  average  result,  a  second  sampling 
with  an  identical  number  of  samples  is 
taken.  The  results  of  this  second 
sampling  must  be  averaged  with  the 
initial  results.  If  the  average  result 
passes  the  test,  then  the  lot  may  be 
accepted. 

(iij  When  the  basis  of  acceptability  is 
individual  sample  results,  a  second 
sampling  is  taken.  The  size  of  the 
second  sampling  must  be  as  specified  in 
the  subpart  of  this  part  which  covers  the 
component.  If  each  sample  in  this 
sampling  passes  the  test,  the  lot  may  be 
accepted. 

(3)  A  rejected  lot  of  components  may 
be  resubmitted  for  testing,  examination, 
or  inspection  if — 

(i)  The  manufacturer  first  removes 
each  component  having  the  same  type 
of  defect  or; 

(ii)  After  obtaining  authorization  from 
the  Commandant  or  the  recognized 
laboratory,  the  manufacturer  reworks 
the  lot  to  correct  the  defect. 

(4)  A  rejected  lot  or  rejected 
component  may  not  be  sold  or  offered 
for  sale  with  the  representation  that  it 
meets  the  requirements  of  this  subpart 
or  is  accepted  by  the  Coast  Guard,  and 
may  not  be  used  in  the  construction  of 
Coast  Guard-approved  PFDs. 

(k)  Facilities  and  equipment. — (1) 
General.  The  manufacturer  shall 
provide  the  test  equipment  and  facilities 
for  performing  production  tests, 
examinations,  and  inspections 
described  in  the  applicable  subpart  of 
this  part  and  in  the  quality  control  and 
oversight  procedures  submitted  in 
accordance  with  §  164.019-7(c)  (8)  and 

(9). 

(2)  Calibration.  The  manufactiuer 
shall  have  the  calibration  of  all  test 
equipment  checked  at  least  every  6 
months  by  a  weights  and  measures 
agency  or  by  the  equipment 
manufacturer,  distributor,  or  dealer. 

(3)  Facilities  for  inspector's  use.  The 
manufacturer  shall  provide  a  suitable 
place  and  the  necessary  apparatus  for 
the  inspector  to  use  in  conducting  or 
supervising  tests.  For  the  detailed 
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product  examination,  the  manufacturer 
shall  provide  a  suitable  working 
environment  and  a  smooth-top  table  for 
the  inspector's  \ise. 

(4)  Access  to  facilities.  The 
manufacturer  shall  permit  the  inspector 
to  have  access  to  any  place  in  the 
factory  where  woric  is  being  done  on 
PFD  corapcnents  or  where  components 
are  stored.  The  inspector  may  take 
samples  of  parts  at  materials  entering 
into  production  or  completed 
components,  for  further  examinations, 
inspections,  or  tests. 

(1)  Reserved. 

(m)  Alternate  procedures  for  standard 
components.  In  lieu  of  the  quality 
control  procedures  specified  in  this 
sectimi,  manufacturers  of  standard 
components  may  follow  the  quality 
control  procedurse  in  a  Federal  or 
military  specificaticm  with  which  the 
component  is  required  to  comply  by  this 
subchapter,  or  equivalent  procedures 
accepted  by  the  CommancLuit. 

(n)  Additional  tests.  The  Commandant 
may  prescribe  additional  production 
tests  and  inspections  to  nMintain  quality 
control.  A  representative  of  the 
Commandant  may  conduct  inspections 
for  compliance  with  the  requirements  of 
this  subpart. 

1164.019-15    Component  manufacturer 


(a)  Each  component  manufacturer 
shall  retain  records  as  required  by 

§  159.007-13  of  this  chapter. 

(b)  The  records  required  by  paragraph 
(a)  of  this  section  must  include  the 
following  information: 

(1)  For  each  test,  the  serial  number  of 
the  test  instrument  used  if  there  is  more 
than  one  available. 

(2)  For  each  test  and  inspection,  the 
identification  of  the  samples  used,  the 
lot  number,  the  unique  component 
identification,  and  the  quantity  of  the 
compooent  in  the  lot 

(3)  The  cause  for  re)ection,  any 
corrective  action  taken,  and  the  final 
disposition  of  each  lot  rejected. 

(c)  Manufacturers  utihzing  procedures 
and  apparatus  meeting  the  requirements 
of  the  applicable  subpart  of  this  part  or 
the  independent  laboratory's  accepted 
follow-up  inspection  procedures  are  not 
required  to  include  the  description  of 
procedures  or  photographs  or  apparatus 
required  by  §  159.007-13  of  this  chapter 
in  the  manufacturers'  records. 

(d)  In  addition  to  the  records  required 
by  paragraphs  (a)  and  (b)  of  this  section, 
each  component  manufacturer  shall 
retain  the  following: 

(1)  Records  for  all  materials  used  in 
producticm,  including  name  and  address 
of  the  supplier,  date  of  purchase  and 
receipt,  and  lot  number. 


(2)  A  copy  of  this  subpart,  and  other 
subparts  applicable  to  the  component 
manufactiued. 

(3)  Each  document  incorporated  by 
reference  in  the  applicable  subpart(s)  of 
this  part. 

(4  J  A  copy  of  the  accepted  component 
specifications  and  identifying  data. 

(5)  Records  of  caUbretion  m  all  test 
equipment,  including  the  identity  of  the 
agency  performing  the  calibration,  date 
of  calibration,  and  results. 

(e)  Manufacturers  shall  retain  the 
records  required  by  paragraph  (dKl)  of 
this  section  for  at  least  60  months. 

(f)  Upon  request,  manufacturers  shall 
make  available  to  the  inspector  or  to  iIm 
Commandant  records  of  tests  conducted 
by  the  manufacturer  and  lecocds  of 
materials  entering  into  construction, 
including  affidavits  by  suppliers 
certifying  that  applicable  requirements 
are  met. 

1164.019-17    RecogniMd  laboratory. 

(a)  General.  A  laboratory  may  be 
designated  as  a  recognized  laboratory 
under  this  subpart  ifit  is — 

(1)  Accepted  by  the  Coast  Guard  as  an 
indepoident  laboratory  under  subpart 
159.010  of  this  subcbaptw;  and 

(2)  Established  in  the  inspection  of 
factory  production,  listing,  and  labeling, 
by  having  an  existing  program  and 
standards  for  evaluation,  listing,  and 
marking  compcments,  that  are 
acceptable  to  the  Commandant 

(b)  Designated  recognized 
laboratories.  A  currmt  listing  of 
recognized  laboratories  is  available  bom 
the  Commandant  upon  request 

21.  Subpart  164.023.  consisting  of 
§§  164.023-1  through  164.023-15,  is 
added  to  read  as  follows: 

Subpart  164.023— Thread  for  Personal 
Flotation  Devices 

Sec. 

164.023-1    Scope. 

164.023-3    Specifications  and  standards 

incorporated  by  reference. 
164.023-5    Perfonnance;  standard  thread. 
164.023-7    Performance;  non-standard 

thread. 
164.023-9    Samples  submitted  for 

acceptance. 
164.023-11    Acceptance  tests. 
164.023-13    Production  tesU  and 

inspections. 
164.02^-15    Marking. 

Subpart  164.023— Thread  for  Personal 
Flotation  Devices 

f  164.023-1    Scope. 

This  subpart  contains  performance 
requirements,  acceptance  tests,  and 

production  testing  and  inspecUon 
requirements  forthreed  used  in  the 
construction  of  personal  flotation 
devices  (PFDs)  approved  under  pert  160 


of  this  subchapter.  Manufacturera  must 
also  compfy  with  the  requirements  of 
subpart  164.019  of  this  chapter. 

1164.023-3    Specifications  and  standards 
Incorporsted  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  the  one  listed  in 
paragraph  (b)  of  this  section,  notice  of 
change  must  be  published  in  the 
Federal  Register  and  the  material  made 
available  to  the  public.  All  approved 
material  may  be  inspected  at  the  Office 
of  the  FMeral  Register,  800  North 
Capitol  Street  NW..  suite  700, 
Washington,  DC  and  at  the  U.S.  Coast 
Guard,  Survival  Systems  Branch  (G- 
MVI-3).  Washington,  DC  20593-0001. 
and  is  available  from  the  source 
indicated  in  paragraph  (c)  of  this 
section. 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this 
subpart,  and  the  sections  affected  are: 

Federal  Standards  and  Test  Method 
Standards 

The  following  test  methods  in  Federal 
Test  Method  Standard  No.  191  A.  Textile 
Test  Methods,  July  20,  1978: 

(1)  Method  4010,  Length-Weight 
Relation;  Thread;  Yards  Per  Pound  (m/ 
kg>— 164.023-11. 

(2)  Method  4100,  Strength  and 
Elongation,  Breaking:  and  Tenedty;  of 
Thread  and  Yam;  Single  Strand— 
164.023-7. 

(3)  Method  5804,  Weathering 
Resistance  of  Cloth;  Accelerated 
Weathering  Method— 164.023-7. 

Federal  Specifications 

(4)  V-T-285E— Thread,  Polyester. 
August  21,  1986—164.023-5. 

(5)  V-T-295E— Thread,  Nylon, 
August  1, 1985—164.023-5. 

Military  Specifications 

(6)  MIL-T-43548C— Threed,  Polyester 
Core:  Cotton-,  Rayon-,  or  Polyestm^ 
Covered,  September  30, 1986 — 164.023- 
5. 

(7)  MIL-T-43624A— Thread, 
Polyester.  Spim.  January  22. 1982— 
164.023-5. 

(c)  All  reference  materials  are 
available  fi^m  the  Naval  Publications 
and  Forms  Center,  Customer  Service, 
Code  1052,  5801  Tabor  Ave., 
Philadelphia.  PA  19120. 

1164.023-6    Perfonnance;  standard  tftread. 

(a)  Use  Codes  1.2.3.  4BC.  4RB.  5 
(any).  Each  thread  which  complies  with 
all  of  the  requirements  of  a  specification 
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listed  in  table  164.023-5(a)  is  assigned 
Use  Codes  1,  2.  3,  4BC.  4RB,  and  5 
(any). 


Table  l64.023-5{a) 

(Use  codes  1,  2,  3,  4BC,  4RB,  5(any)] 


Federal  or  mUitaiy 
spedficabon 

Material 

Type 

Class 

Ticket  No.  or  size  range 

V-T-285E     

Polyester 

lor  II 
lor  II 

1 
A 

E.  F.  FF. 

V^  1  ^"cVOC   ..>•■■>•■■«••••••••••••■••■••••••••••••••••••• 

MIL-T-43624A 

niyion   •••••••••••••••■■•■•■•••••••«■••••••••••••••••• 

Polyester „ 

Polyester  covered  only 

E.  F.  FF. 

24  Itwough  12. 

MIL-T-43548C  

24  through  12. 

(b)  Use  Code  4B.  Each  thread  which 
meets  the  requirements  of  Federal 
Specifications  V-T-295,  Type  II,  Class 
A,  number  size  4,  is  assigned  Use  Code 
48. 

§164.023-7    Perlormance;  iK>n-«tandard 
thread. 

(a)  Use  Codes  1,2,3.  4BC.  4RB,  5 
(any).  Each  non-standard  thread  which 
meets  all  of  the  requirements'  of 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  is  assigned  Use  Codes  1,  2,  3, 
4BC.  4RB,  and  5  (any). 

(1)  Single  stmnd  breaking  strength. 
The  thread,  as  received,  must  have  a 
single  strand  breaking  strength  of  not 
less  than  25  N  (5.7  lb.),  when  tested  in 
accordance  with  Test  Method  4100  in 
Federal  Test  Method  Standard  No.  191A 
using  a  Constant-Rate-of-Traverse  (CRT) 
testing  machine. 

(2)  Single  strand  breaking  strength 
(after  weathering).  After  exposure  in  a 
sunshine  carbon-arc  weatherometer  in 
accordance  with  Test  Method  5804  in 
Federal  Test  Method  Standard  No.  191A 
for  a  period  of  100  hours,  the  thread 
must  retain  at  least  60  percent  of  its 
single  strand  breaking  strength  as 
received,  and  have  a  breaking  strength 
ofat  least  21  N  (4.7  lb.). 

(3)  Loop  breaking  strength.  The 
thread,  as  received,  must  have  a  loop 
breaking  strength  of  not  less  than  45  N 
(10.0  lb.),  when  tested  in  accordance 
with  Test  Method  4100  in  Federal  Test 
Method  Standard  No.  IQIA  using  a  CRT 
testiii^  machine,  except  that — 

(i)  Each  specimen  must  consist  of  two 
35  cm  (14  in.)  pieces  of  thread;  and 

(ii)  Both  ends  of  one  piece  of  thread 
must  be  secured  without  twisting  in  one 
clamp  of  the  testing  machine  so  that  the 
length  of  the  loop  formed  equals  one 
half  the  distance  between  the  clamps. 
One  end  of  the  second  piece  must  then 
be  passed  without  twisting  through  the 
loop  formed  by  the  first,  and  both  ends 
must  be  secured  in  the  other  clamp  of 
the  machine.  The  breaking  strength 
must  then  be  determined  under  the 
single  strand  test. 


(b)  Use  Code  4B.  Each  non-standard 
thread  which  meets  all  of  the 
requirements  of  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  is  assigned  Use 
Code  43. 

(1)  Single  strand  breaking  strength. 
The  thread  as  received  must  have  a 
single  strand  breaking  strength  of  not 
less  than  160  N  (36.0  lb.)  when  tested 

in  accordance  with  Test  Method  4100  in 
Federal  Test  Method  Standard  No.  191A 
using  a  CRT  testing  machine. 

(2)  Single  strand  breaking  strength 
(after  weathering).  After  exposure  in  a 
sunshine  carbon-arc  weatherometer  in 
accordance  with  Test  Method  5804  in 
Federal  Test  Method  Standard  No.  191A 
for  a  period  of  100  hours,  the  thread 
must  retain  at  least  60  percent  of  its 
single  strand  breaking  strength. 

(c)  Prohibited  threads.  Cotton  thread, 
and  monofilament  thread  of  any 
composition,  will  not  be  accepted  for 
use  in  structural  applications  unless 
demonstrated  to  the  Commandant  to  be 
equivalent  to  standard  thread  in 
durability  in  all  foreseeable  conditions 
of  use  and  stowage. 

f  164.02^-4    SamplM  aubmltted  for 
acceptance. 

Application  samples.  A  product 
sample  submitted  for  acceptance  as 
required  by  §  164.019-7(c)(4)  must 
consist  of  at  least  one  unit  of  put-up  of 
thread. 

1164.023-11    Acceptance  teata. 

(a)  Performance  testing. 
Manufacturers  shall  ensure  that  the 
performance  tests  described  in 

§  164.023-7  (a)  or  (b),  as  appropriate,  are 
performed  on  a  minimum  of  five 
samples  in  each  of  the  lightest  and 
darkest  colors  submitted  for  acceptance. 

(b)  Identification  testing. 
Manufecturers  shall  ensure  that  the 
following  identification  tests  are 
conducted: 

(1)  The  average  length/weight  ratio  of 
the  thread  in  meters  per  kilogram  (yards 
per  pound)  must  be  determined  in 


accordance  with  Test  Method  4010  in 
Federal  Test  Method  Standard  IQIA. 

(2)  The  generic  chemical  composition 
of  the  thread  must  be  determined  by 

aualitative  infirared  analysis, 
lermogravimetric  analysis,  difi'erential 
scanning  calorimeter,  or  other 
equivalent  means  adequate  to 
conclusively  identify  me  composition  of 
the  product  tested. 

(3)  Elongation  at  break  must  be 
determined  on  the  same  samples  tested 
for  single  strand  breaking  test  in 
accordance  wi\h  §  164.023-7(a)(l)  or 
(b)(1),  as  appropriate. 

f  164.023-13    Production  taata  and 
inapectiorta. 

(a)  Manufacturer's  test  equipment  and 
facilities.  The  manufacturer  shall 
provide  the  following  test  equipment 
and  facilities  for  use  in  production  tests 
and  inspections: 

(1)  A  Constant  Rate  of  Traverse  tensile 
testing  machine,  capable  of  initial  clamp 
separation  of  ten  inches  and  a  rate  of 
separation  of  30  cm  (12  in.)  per  minute. 

(2)  Fletcher,  Callaway,  U.S.  Rubber 
clamps,  or  equivalent  cam-actuated 
clamps  to  prevent  slippage  and  twist  of 
the  samples. 

(3)  An  analytical  balance  or  grain-yam 
scale,  accurate  to  within  0.25  percent  of 
the  measured  value. 

(b)  Lot  size.  Lot  size  must  not  exceed 
460,000  meters  (500.000  yds.)  or  45  kg 
(100  lb.)  of  any  color. 

(c)  Sample  selection.  Samples  must  be 
selected  at  random  by  the  manufacturer 
(or  inspector,  as  applicable)  after  the 
entire  lot  of  thread  has  been  completed. 

(d)  Second  sampling.  A  second 
sampling,  where  required,  must  consist 
of  five  times  the  (Higinal  sample  size. 

(e)  Manufacturer's  production  tests. 
The  component  manufacturer  shall 
perform  the  following  tests  on  the 
samples  indicated  (each  sample  to 
include  at  least  5  specimens  unless 
otherwise  spedfied  in  the  referenced 
test  procedure)  on  eadi  lot  of  thread: 

(Ij  Breaking  strength.  One  sample 
must  be  tested  in  accwdance  with 
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§  164.023-7(a)(l)  or  S  164.023-7(b)(l). 
as  anplicable. 

(2)  Length/weight  ratio.  One  sample 
must  be  tested  in  accordance  with 
§  164.023-ll(b)(l). 

(f)  Recognized  laboratory  production 
tests.  Manufacturers  shall  ensure  that 
the  following  tests  and  inspections  are 
performed  on  non-standard  components 
by  a  recognized  laboratory: 

(1)  Composition.  At  least  annually, 
one  sample  of  each  accepted  thread 
must  be  tested  in  accordance  with 
§164.023-ll(b)(2). 

(2)  Breaking  strength.  At  least 
quarterly,  one  sample  in  each  of  the 
lightest  and  darkest  colors  accepted 
must  be  tested  in  accordance  with 

§  164.023-7(a)(l)  or  $  164.023-7(b)(l). 
as  applicable.  This  test  may  be 
performed  by  a  recognized  laboratory,  or 
witnessed  by  a  recognized  laboratory 
inspector  at  the  manufacturer's  plant,  at 
the  laboratory's  discretion. 

(3)  Elongation.  At  least  annually,  one 
sample  of  each  accepted  thread  in  each 
of  the  Ughtest  and  darkest  colors 
accepted  must  be  tested  in  accordance 
with  §  164.023-ll(b)(3).  This  test  may 
be  performed  by  a  recognized 


laboratory,  or  witnessed  by  a  recognized 
laboratory  inspector  at  the 
manufacturer's  plant,  at  the  laboratory's 
discretion. 

(g)  Accept/reject  criteria.  Unless  the 
alternate  procedures  as  permitted  by 
§  164.019-013(m)  are  followed,  the 
results  of  required  production  testing  on 
a  lot  must  meet  the  following  criteria  for 
the  lot  to  be  shipped  as  Coast  Guard- 
accepted  thread: 

(1)  Breaking  strength  test  results  must 
be  within  10  percent  below  and  20 
percent  above  the  acceptance  testing 
values  but  not  less  than  the  performance 
minimums. 

(2)  Length/weight  values  must  be 
within  5  percent  of  the  acceptance 
testing  values  but  not  less  than  the 
performance  minimums. 

(3)  Elongation  values  must  be  within 
20  percent  of  the  acceptance  testing 
values  but  not  less  than  the  performance 
minimums. 

(4)  Composition  testing  must  indicate 
that  the  sample  tested  is  of  identical 
composition  to  the  sample  tested  for 
acceptance  or  in  accordance  with  the 
performance  specification. 


1164.023-15    Marking. 

(a)  General.  The  manufacturer  must 
ensure  that  each  shipping  label,  and 
each  spool  or  individual  unit  of  put-up, 
is  permanently  and  clearly  marked  in  a 
color  which  contrasts  with  the  color  of 
tho  surface  on  which  the  marking  is 
applied.  Each  label  must  be  marked 
with — 

(1)  The  manufacturer's  or  supplier's 
name,  trade  name,  or  symbol; 

(2)  The  xmique  style,  part,  or  model 
number  of  the  thread; 

(3)  The  size  of  the  thread; 

(4)  The  composition  of  the  thread;  and 

(5)  The  lot  number  of  the  thread. 

(b)  Non-standard  thread.  In  addition 
to  the  markings  specified  in  paragraph 
(a)  of  this  section,  each  unit  of  put-up 
of  non-standard  thread  must  be  marked 
with  the  appropriate  recognized 
laboratory's  certification  marking(s). 

Dated:  May  14. 1993. 
A*£*  HraBt 

Rear  Admiral,  U.S.  Coast  Cuard.  Chief.  Office 
oftdarine  Safety,  Security  and  Environmental 
Protection. 
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DEPAfmiENT  OF  TRANSPORTATION 

CoeetOuard 

46CFRPwt28 

[CQOM-07»e] 

RIN211S-AOia 

hnmeralon  Suits  for  Documented  end 
Undocumented  Commerdai  Fishing 
Induatfy  Veesels  Operating  on  Coastal 
Waters  That  Are  Only  Seasonally  CokJ 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
a  regulation  to  require  the  carriage  of 
immersion  suits  for  each  individual  on 
board  undocumented  commerdai 
fishing  industry  vessels  operating  on 
coastal  waters  which  are  only  seasonally 
cold:  and  documented  commerdai 
fishing  industry  vessels  operating  inside 
the  Boundary  Line  on  coastal  waters 
which  are  only  seasonally  cold.  This 
regulation  is  intended  to  improve  the 
overall  safety  of  commerdai  fishing 
industry  vessels. 

DATES:  Comments  must  be  received  on 
or  before  August  IB,  1993. 
ADDRESSES:  Comm«)ts  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Coundl  (G-LRA/3406)  (CGD  8a-079c). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  hoUdsys.  The  telephone 
number  is  (202)  267-1477  for  further 
information  regarding  submission  of 
comments. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  «id  wiU  he  avttUable  Cor 
inspection  or  cooylag  at  soom  3406, 
U.S.  Coast  Goara  Headquarters. 
FOR  naoMBi  wrofMcnoN  coMTicr: 
LieutsaantCoaBuadar  Tka  Skuby, 
Office  of  Marine  Safety,  Seciuity  and 
Environmental  Protection  (G-44VI-4), 
room  1405,  U.S.  Coast  Guard 
Headquarters,  Washington,  DC  20593- 
0001.  (202)  287-2307. 

SUPPlfMENTARY  INFORMATION: 

Bequest  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  partidpate  in  this 
rulemaking  by  submitting  %vritten  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
aixl  address,  identify  this  rulemaking 
(CO)  88-079C)  and  the  specific  section 
of  this  proposal  to  which  each  comment 
apphes,  and  give  a  reason  for  each 


conuDSPt  Paiaeas  wanting 
arlraowiedgBmMt  of  receipt  of 
comments  should  endosa  ai 
self-addressed  postcard  or  i 

The  Coast  Guard  will  consMer 
comments  received  during  IhecoBHnaiit 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

Public  Hearings 

The  Coast  Guard  plans  no  fiMic 
hearings.  Persons  may  requeat  a  puhUc 
hearing  by  writing  the  Marina  S^ity 
Coundl  at  the  address  under 
ADDRESSES.  If  it  determines  that  die 
opportunity  for  oral  presentations  arfll 
aid  this  rulemaking,  the  Coot  Guard 
will  bold  a  public  hearing  at  a  tisw  and 
place  announced  by  a  later  notice  in  tha 
Federal  Register. 

Drafting  Information 

The  prindpal  persoas  inwakredin 
drafting  this  documentare  LJautanant 
Commander  Tim  Skuby.  PnjeCt 
Manager,  Office  of  Marine  S^oty, 
Security  and  Environmental  Protection, 
and  Lieutenant  Ralph  L.  HetaaL  Project 
Counsel,  Office  of  Chief  CounaL 

Background  and  Purpose 

Public  Law  100-424,  knowm  as  the 
"ComiBerdal  Fishing  Industry  Vessel 
Safety  Ad  of  1988"  (die  Ad),  required 
the  Secretary  of  Transportation  to 
prescribe  regulations  for  certain  safety 
equipment  and  vessel  operating 
procedures  for  US.  documented  or  state 
numbered  uninspeded  fishiag.  fish 
processing,  and  n^  tender  vessels.  In 
particidar,  46  U.S.C.  4502(a)(2)  requires 
that  ail  vessels  have  "at  least -ene  readily 
accessible  Uiie  preserver  or  odier 
lifesaving  device  for  each  inckvadual  on 
board."  In  addition,  46  U.S.C.  4502(bK3) 
requires  fhat  all  documented  vessels 
that  operate  beyond  the  Boundary  Line 
or  that  operate  wMi  more  thai  18 
individuals  on  board,  have  "at  least  one 
readily  accessible  immersion  suit  for 
eadi  individual  on  board  that  vessel 
wbaa  operating  oa  the  Atlantic  Ocean 
north  of  32  d^^rees  North  latitude  or 
south  of  32  degrees  South  latitude  and 
in  all  other  waters  north  of  3S  degrees 
North  latitude  or  south  of  35  degrees 
South  latitude."  The  notice  cf  proposed 
rulemaking  (NPRM)  (COD  88-870). 
which  was  published  in  the  Federal 
Register  on  April  19, 1990  (55  R 
14924).  proposed  the  requirement  diat 
there  be  an  immersion  suit  for  each 
individual  on  board  all  vessels 
operating  on  either  the  east  or  west 
coasts  of  the  United  States,  beyond  the 
Boundary  Line  and  north  of  3Z*N  or 
south  of  32°S:  or  on  the  Great  Lakes. 
The  proposal  did  not  include  requiring 
immersion  suits  for  each  individual  on 


board  vessels  operating  near  shore,  or 
on  inland  or  coastal  watera  that  were 
also  "cold  watera."  Additionally,  the 
NPRM  proposed  Uiat  the  32°N  and  32<*S 
latitudes  be  adopted  as  the  exemption 
lines  for  all  watera  for  commerdai 
fishing  industry  vessels,  in  lieu  of  32°N 
and  32<'S  for  die  Atlantic  and  35<*N  and 
35°S  for  all  other  watera  as  prescribed 
in  48  U.S.C.  3102.  The  rationale  for  this 
proposal,  as  presented  in  the  preamble 
to  the  final  rule  (CGD  88-079),  centered 
around  the  fad  that  the  winter  water 
temperatures  in  the  Padfic  Ocean  near 
the  coastline  of  the  U.S.  are  adually 
colder  than  in  the  Atlantic  Ocean  at  the 
saoae  time  of  the  year.  Therefore,  the 
Pacific  and  other  watera  should  be 
similarly  covered  by  at  least  the  same 
exemption  lines. 

In  the  preamble  to  the  final  rule  (CGD 
88-079),  the  Coast  Guard  also  stated  its 
conclusion  that  immeraion  suits  were  of 
critical  importance  in  cold  watera  where 
hypothermia  could  cause  death  in  a 
matter  of  minutes.  Additionally,  it  was 
the  Coast  Guard's  opinion  that  the 
authority  to  extend  the  requirement  for 
immeraion  suits  for  certain  vessels  was 
provided  in  section  4502(a)(2)  of  the 
Ad.  Therefore,  the  Coast  Guard  decided 
to  require  all  commerdai  fishing 
industry  vessels,  documented  and 
undocumented,  to  have  immeraion  suits 
for  each  individual  on  board  when 
<^>erating  on  or  beyond  the  following 
coastal  watera  when  they  are  also  "cold 
waters": 

1.  The  territorial  seas  of  the  United 
States; 

2.  The  U.S.  watera  of  die  Great  Lakes 
(Lake  Erie,  Huron,  Michigan, 
Ontario,  and  Superior);  or 

3.  Those  Watera  diredly  conneded  to 
the  Great  Lakes  or  territorial  seas 
(i.e.  bays,  sounds,  harbora,  rivers, 
inlets,  etc.)  where  any  entrance 
exceeds  2  nautical  miles  between 
opposite  shorelines  to  the  first  point 
where  the  largest  distance  between 
shorelines  narrows  to  2  miles,  as 
shown  on  the  current  edition  of  the 

Spropriate  National  Ocean  Service 
art  used  for  navigation. 
Shorelines  of  islands  or  points  of 
land  present  within  a  waterway  are 
considered  when  determining  the 
distance  between  opposite 
shorelines. 

The  final  rule  (CGD  88-079)  was 
puUished  in  the  Federal  Register  on 
August  14, 1991  (56  FR  40364),  and 
became  effective  September  15, 1991, 
eKcapt  that  vessels  were  not  required  to 
be  in  compliance  with  the  immeraion 
suit  requirements  until  November  IS, 
1991. 
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In  ordar  to  speciiy  tbe  safiaty/sutvival 
eqaipment  carriage  raquiremtttts  for 
waters  other  than  "oceans",  the 
definition  of  "coasta]  waters"  contained 
in  33  CFR  175.105  was  uUiiaed  as  it  was 
in  defining  the  requirements  for  distress 
signals.  However,  use  of  the  "coasta) 
waters"  concept  as  a  means  of  defining 
the  waters  where  personal  flotation 
davices  and  immersion  suits  are 
required  was  not  presented  in  the 
NPRM  and  the  public  did  not  have  the 
opportunity  to  comment  on  its  use  for 
that  purpose.  Similarly,  the  requirement 
to  have  immersion  suits  was  tied  to 
"cold  water"  as  defined  in  46  CFR 
28.50.  This  term  not  only  served  to  limit 
the  geographic  coverage  of  the  term 
"coastal  waters",  it  also  provided  for  the 
seasonal  appb'cation  of  the 
requirements.  For  example,  a  vessel 
operating  in  "coastal  waters"  that  are 
never  cold  is  not  required  to  have 
immersion  smts  onboard.  Since  the 
publication  of  the  final  rule,  the  Coast 
Guard  received  comments  indicating 
that  their  was  cmfusion  concerning 
where  and  when  vessels  operating  in 
certain  inland  waters  were  required  to 
carry  immersion  suits  and  comments 
that  the  expense  of  carrying  immersion 
suits  was  not  justified  for  vessels 
operating  close  to  shore,  generally 
within  the  territorial  sea.  It  appeared 
that  the  rulemaking  would  have 
benefited  firom  the  more  thorough 
consideration  of,  and  comments  on, 
when  and  where  immersion  suits 
should  be  required,  other  than  for  ocean 
areas,  which  would  have  resulted  if  the 
NPRM  had  specifically  proposed  a 
coverage  requirement  for  these  waters. 
Therefore,  the  Coast  Guard  published  an 
interim  rule,  which  deleted  the 
requirement  for  vessels  to  carry 
immersion  suits  for  each  individual  on 
board  undocumented  commercial 
fishfng  industry  vessels  operating  on 
coastal  waters  which  are  only  seasonally 
cold,  and  documented  commercial 
ilshir.g  industry  vessels  operating  inside 
the  Boundary  Line  on  coastal  waters 
which  are  only  seasonally  cold.  "Coastal 
waters  that  are  only  seasonally  cold"  are 
defined  as  the  U.S.  waters  of  the  Great 
Lakes,  except  for  Lake  Superior;  the 
coastal  waters  on  the  entire  east  coast  of 
the  United  States;  and  the  coastal  waters 
on  the  west  coast  of  the  United  States, 
south  of  Point  Reyes.  CA.  This  interim 
rule  was  published  in  the  Federal 
Register  on  August  3, 1992  (57  FR 
34168),  and  became  efilactive  the  same 
data.  As  a  result  of  this  action  all 
documented  commercial  fishing 
industry  vessels  that  operate: 
(1)  On  the  U.S.  waters  of  the  Great 
Lakes,  except  for  Lake  Superior; 


(2)  Inside  the  Boundary  Line  on 
coastal  waters  on  the  entire  east 
coast  of  the  United  States;  or 

(3)  Inside  the  Boundary  Line  on 
coastal  waters  on  the  west  coast  of 
the  United  States,  south  of  Point 
Reyes,  CA.,  and 

all  undociunented  commercial  fishing 
imhistry  vess^s  that  operate  on: 

(1)  The  U.S.  waters  of  the  Great  Lakes, 
except  for  Lake  Superior 

(2)  Coastal  waters  along  the  entire  east 
coest  of  the  United  States;  or 

(3)  Coastal  waters  along  the  west  coast 
of  the  United  States,  south  of  Point 
Reyes.  CA., 

are  no  longer  required  to  carry 
immersion  suits  for  each  individual  on 
board.  In  the  interim,  these  vessels  are 
required  to  meet  the  personal  flotation 
device  requirements  in  46  CFR  part  25, 
subpart  25.25. 

For  waters  not  described  above,  the 
monthly  mean  temperature  is  below 
59*F  (IS-C)  at  all  times.  This  includes 
the  waters  of  Lake  Superior  and  the 
coastal  waters  along  the  west  coast  of 
the  United  States,  north  of  Point  Reyes, 
CA.  Documented  and  undocumented 
commercial  fishing  industry  vessels  that 
operate  en  these  waters,  at  any  time,  are 
unaffected  by  the  suspension  of  the 
immersion  suit  carriage  requirement 
and  are  still  required  to  carry  an 
immersion  suit  for  each  individual  on 
board. 

As  noted  in  the  interim  rule,  the  Coast 
Guard  solicited  proposals  from  the 
Commercial  Fishing  Industry  Vessel 
Advisory  Committee  ("the  Committee") 
at  its  May  1992  meeting,  concerning  the 
carriage  of  immersion  suits  on 
undocumented  commercial  fishing 
industry  vessels  that  operate  on  coastal 
waters  which  are  only  seasonally  cold, 
and  documented  commercial  fishing 
industry  vessels  that  operate  inside  the 
Boundary  Line  on  coastal  waters  which 
are  only  seasonally  cold.  The  Committee 
recommeiided  that  the  Coast  Guard 
propose  to  reinstate  the  immersion  suit 
requirement  as  it  was  in  the  final  rule 
(CGD  88-C73)  published  on  August  14. 
1991.  This  would  mean  that  these 
vessels  would  be  required  to  carry  an 
immersion  suit  for  each  individual  on 
board  a  fishing  vessel  that  is  operating 
on  coastal  waters  when  they  are  aho 
considered  to  be  "cold  waters"  as 
defined  in  46  CFR  28.50. 

The  Committee  also  recommended 
that  these  vessels  bo  allowed  to  carry  a 
Coast  Guard  approved  Type  V  PFD  anti- 
exposore  coverall  (approval  series  46 
CFR  160.053),  as  an  alternative  for  the 
immersion  suit,  provided  it  is  worn 
when  an  individiial  is  vrarking  on  the 
deck  of  a  vessel  underway.  The 


Committee  also  recommended  thai  this 
alternative  not  be  allowed  for 
commercial  fishing  industry  vessels, 
docimiented  or  undocumented,  that 
operate  beyond  coastal  waters  that  are 
also  cold  waters;  on  coastal  wato*  oa 
the  west  coast  of  the  United  Sutes  north 
of  Point  Reyes,  CA;  or  on  Lake  Superior. 
The  Committee  noted  that  the  affected 
vessels  generally  operate  near  shore  and 
in  close  proximity  to  other  vessels. 
Because  of  this,  there  is  a  tendency  for 
fishermen  to  have  ■  hlse  sense  of 
security  and  a  reluctance  to  doa 
immersion  suits  promptly  in  an 
emergency.  The  Committee  agreed  that 
because  immersioD  suits  are  bulky  and 
cumbersome  to  work  in,  fishermen  will 
not  wear  or  don  them  until  every 
attempt  is  made  to  save  their  vessel  and 
their  livehhood.  Ofien  this  results  in 
donning  them  too  lata  or  not  at  alL 

While  the  anti-exposure  coverall  does 
not  provide  the  same  Dotation  or 
thermal  protection  as  an  immersion  suit. 
fishermen  will  be  able  to  work  while 
wearing  them.  This  will  provide  soma 
protection  in  the  event  of  an  accidental 
fall  overboard  or  if  the  vessel  begins  to 
sink.  Additionally,  in  the  latter  case,  by 
already  wearing  the  anti-exposure 
coverall,  the  fishermen  would  extend 
the  time  that  they  could  use  in 
attempting  to  save  the  vessel  without 
increasing  the  risk  of  losing  their  life  to 
the  effects  of  cold  water  if  they  were 
forced  to  enter  the  water.  The 
Committee  also  noted  that  these  anti- 
exposure  coveralls  are  commonly  used 
by  fishermen  fishing  in  the  waters  in  the 
NorLheast.  The  Coast  Guard  has  taken 
into  account  tlie  CommiUee's 
recommendation  for  the  anti-exposure 
coverall  alternative  and  has  incmded  a 
modified  version  of  the  alternative  in 
this  proposed  rula 

The  Committee  and  the  Coast  Guard 
both  strongly  support  the  need  for 
immersion  suits  on  all  fishing  vessels 
that  operate  on  cold  waters.  However, 
considering  the  areas  of  operation,  the 
close  proximity  to  land,  and  the 
congestion  of  these  waters,  a  relaxation 
of  the  requirement,  with  Utile  adverse 
effect  on  safety,  may  be  warranted  for 
vessels  operating  in  coasta!  waters  that 
are  only  seasonally  cold.  For  this  reason 
the  Coast  Guard  is  proposing  to  reinstate 
the  immersion  suit  requirement,  as 
originally  published  in  tha  final  rule 
(CGD  88-079)  on  August  14,  1991  (56 
FR  40364),  and  allow  the  use  of  a  Type 
V  PFD  anti-exposure  coverall,  in  Keu  of 
the  immersion  suit,  for  documented 
vessels  operating  inside  the  Boundary 
Line  on  coastal  waters  that  are  only 
seasonally  cold  and  for  undocumented 
vessels  operating  on  coastal  waters  that 
are  only  seasonally  cold.  This  includes 
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the  following  coastal  waters  when  Uiey 
are  considered  to  be  "cold  waters": 

1.  The  territorial  seas  of  the  United 
Stales: 

2.  The  U.S.  waters  of  the  Great  Lakes 
(Lake  Erie,  Huron,  Michigan, 
Ontario,  and  Superior);  or 

3.  Those  waters  directly  connected  to 
the  Great  Lakes  or  territorial  seas 
(i.e.  bays,  sounds,  harbors,  rivers, 
inlets,  etc.)  where  the  entrance 
exceeds  2  nautical  miles  between 
opposite  shorelines  to  the  first  point 
where  the  largest  distance  between 
shorelines  narrows  to  2  miles,  as 
shown  on  the  current  edition  of  the 
appropriate  National  CX:ean  Service 
chart  used  for  navigation. 
Shorelines  of  islands  or  points  of 
land  present  within  a  waterway  are 
considered  when  determining  the 
distance  between  opposite 
shorelines. 

With  regard  to  the  substitution  of  the 
Type  V  PFD  anti-exposure  coverall  for 
the  immersion  suit,  the  Coast  Guard  will 
not  require  that  the  Type  V  PFD  anti- 
exposure  coverall  be  worn  to  be 
accepted  as  an  appropriate  substitute, 
histead,  the  Coast  Guard  proposes  that 
the  Type  V  PFD  anti-exposure  coverall 
merely  be  required  to  be  onboard.  It 
should  be  noted  that  the  Type  V  PFD 
anti-exposure  coverall  carries  an 
approval  restriction  which  requires  that 
the  PFD  be  worn  in  order  to  be 
considered  acceptable.  The  Coast  Guard 
is  proposing  that  this  restriction  be 
removed  when  the  Tyj>e  V  PFD  anti- 
exposure  coverall  is  carried  onboard 
documented  vessels  operating  inside  the 
Boundary  Line  on  coastal  waters  that 
are  cmly  seasonally  cold  and  for 
undocumented  vessels  that  operate  on 
coastal  waters  that  are  only  seasonally 
cold,  and  that  the  Type  V  PFD  anti- 
exposure  coverall  be  granted  a  new 
approval  number.  The  approval 
restriction  would  remain  in  effect  for  all 
other  vessels  and  operating  areas.  If 
adopted,  new  Type  V  PFD  anti-exposure 
coveralls  would  be  labeled  accordingly. 
Additionally,  existing  approved  Type  V 
PFD  anti-exposure  coveralls  used  on 
these  vessels  operating  in  the  affected 
waters  would  be  grandfathered. 

For  the  following  reasons  the  Coast 
Guard  is  not  proposing  to  require  the 
wearing  of  the  Type  V  PFD  anti- 
exposure  coverall  in  order  to  qualify  as 
an  alternative  to  having  the  immersion 
suit  onboard: 

(1)  The  immersion  suit  is  not  required 
to  be  worn. 

(2)  The  Type  V  PFD  anti-exposure 
coverall  carries  an  approval 
restriction  that  requires  it  to  be 
worn.  If  not  worn,  it  could  not  be 


counted  towards  meeting  the  PFD 
reouirement.  Therefore,  a 
fisherman,  that  is  operating  in 
"seasonally  cold  waters"  when  the 
water  is  actually  warm  (i.e.,  the 
water  temperature  is  greater  than  59 
•F  (15  -C)).  would  be  required  to 
either  wear  the  Type  V  PFD  anti- 
exposure  coverall  or  carry  a  second 
approved  PFD  that  carries  no 
restrictions. 
(3)  There  are  also  times  when  the 
wearing  of  the  Type  V  PFD  anti- 
exposure  coverall  would  be 
required  but  would  be  unbearably 
uncomfortable  for  the  fisherman 
(i.e.,  when  the  water  temperature  is 
cold  (59  T/15  °C)  or  less,  but  the 
air  temperature  is  warm).  In  these 
situations,  the  fisherman  is  likely  to 
decide  not  to  wear  the  Type  V  PFD 
anti-exposure  coverall  and  thus  be 
in  violation  of  the  PFD/immersion 
suit  requirement  or  be  forced  to 
carry  an  immersion  suit  in  addition 
to  the  Type  V  PFD  anti-exposure 
coverall.  This  would  eliminate  the 
benefits  of  permitting  the  use  of  the 
Type  V  PFD  anti-exposure  coverall 
as  an  alternative  to  the  immersion 
suit. 

To  assist  a  fisherman  in  determining 
when  the  coastal  waters  and  the  waters 
beyond  the  coastal  waters  are 
considered  to  be  "cold"  and  where  the 
cold  water  demarcation  line  is  during 
the  different  months  of  the  year,  the 
Coast  Guard  is  proposing  to  add  table 
28.110(c).  This  table  identifies  the  cold 
water  areas  off  the  U.S.  coasts  for  each 
month  of  the  year  for  the  Atlantic 
Ocean,  Pacific  Ocean,  and  the  Great 
Lakes  respectively. 

Regulatory  Evaluation 

This  proposal  is  considered  to  be  not 
major  under  Executive  Order  12291  and 
significant  under  DOT  regulatory 
poUcies  and  procedures  (44  FR  11034, 
February  26, 1979).  A  regulatory 
evaluation  for  the  final  rule  (CCD  88- 
079)  was  prepared  and  placed  in  the 
docket.  It  is  applicable  to  this  proposed 
rule  and  may  be  inspected  and  copied 
at  the  address  listed  under  ADDRESSES. 
This  proposal  will  not  change  the 
conclusions  of  that  final  regulatory 
evaluation  since  it  does  not  introduce 
any  new  requirements,  but  only 
authorizes  some  latitude  in  meting  the 
requirements  originally  imposed.  This 
proposal  does  allow  an  anti-exposure 
coverall  as  an  alternative  for  an 
immersion  suit  for  those  individuals  on 
board  undocumented  commercial 
fishing  industry  vessels  operating  on 
coastal  waters  which  are  only  seasonally 
cold  and  on  board  documented 


commflfcial  fishing  Industry  vessels 
operating  inside  the  Boundary  Line  on 
coastal  waters  which  are  only  seasonally 
cold.  However,  since  the  expected  costs 
of  both  items  is  approximately  the  same 
and  fishermen  will  be  allowed  to  choose 
either  an  immersion  suit  or  a  Type  V 
PFD  anti-exposure  coverall,  the  Coast 
Guard's  position  is  that  the  final 
regulatory  evaluation  remains  valid. 
This  proposal  will  reinstate  the 
requirement  for  immersion  suits  on 
approximately  48,250  small  fishing 
vessels  at  an  estimated  total  cost  of 
$22.5  million.  However,  based  on  the 
compliance/noncompliance  percentages 
used  in  the  final  regulatory  evaluation, 
which  regulatory  evaluation,  which  is 
available  in  the  docket  for  review,  the 
Coast  Guard  concludes  many  of  the 
vessel  operators  or  individual 
crewmembers  have  already  elected  to 
purchase  immersion  suits  as  a  voluntary 
safety  measure.  Therefore,  the  actual 
costs  may  be  closer  to  $8.5  million. 
These  costs  will  offset  the  estimated 
savings  described  in  the  interim  rule 
(CGD  88-079b)  published  on  August  3, 
1992  (57  FR  34188)  which  removed  the 
requirement  for  certain  vessels,  in 
specific  waters,  to  carry  the  immersion 
suit.  Further,  the  Coast  Guard  estimates 
that  the  benefits  associated  with 
reinstating  the  requirement  for 
immersion  suits  or  a  Type  V  PFD  anti- 
exposure  coverall  will  approximate  $12 
to  $20  milUon.  The  Coast  Guard 
estimates  that  eight  lives  will  be  saved 
annually  with  reinstatement  of  the 
requirement.  Economic  research 
indicate  that  $2.5  million  per  statistical 
life  saved  is  currently  a  reasonable 
estimate  of  people's  willingness  to  pay 
to  avert  a  fataUty.  Use  of  this  figiue  is 
for  ease  in  calculating  costs  and  benefits 
of  a  proposed  rule,  and  should  in  no 
way  be  construed  as  a  value  the  Coast 
Guard  is  willing  to  place  on  human  life 
for  any  other  purpose.  Previously,  the 
Coast  Guard  used  figure  of  $1.5  million 
per  statistical  life  saved.  Multiplying  the 
two  figures  above  by  the  estimated  eight 
lives  allows  the  calculation  of  an 
estimated  benefit  ranging  from  $12  to 
$20  million  annually. 

Regulatory  Flexibility  Act 

This  proposal  is  expected  to  have  a 
minimal  economic  impact. 
Additionally,  since  this  proposal  merely 
reinstates  a  requirement  that  was 
addressed  in  the  final  rule,  the 
economic  impact  to  these  fishermen  has 
already  been  accounted  for.  The 
temporary  minimal  negative  economic 
impact  that  was  imposed  on  the 
manufacturers  and/or  suppHers  by  the 
interim  rule  is  expected  to  be 
eliminated.  While  the  interim  rule 
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resiftltod  itt  •  raditcad  d«UBd  for 
immersion  suits>  the  demand  for 
immenktt  Mits  or  the  alternative  T^rp* 
V  PFD  ^ti-expoetire  ceverril  ie 
expected  to  return  to  the  level 
Bxperimced  prior  to  thejpablicBtfon  of 
the  interim  rule.  As  for  the  fiahermen, 
the  average  cost  of  the  ifn«tiar«ion  ^uj^ 
raqadniiflnt  is  axpadad  tsbe 
approximately  $540  per  vessel.  This 
figure  was  afavady  incorporated  into  the 
final  ragulatory  evaluatioa.  Therefore, 
the  Coast  Guard  certifies  that  this 
proposal  will  not  have  a  significant 
economic  ii^wct  oa  a  mihtantMl 

niimhar  of  amall  nn^f^j^n 

Environmenfal  Impact 

The  Court  Guard  delarmiiMtt  tiMt  tfM 
final  rule  (OGD  M-07g)  was 
categorically  excluded  fitim  detailed 
environmental  evaluation  under  section 
2.B^l  of  CommandaiU  Instruction 
ICOMDTINSTI  MI6475.1B  as  an 
aitaiinistrative  actioa  wrhick  clearly 
does  not  have  any  enviroBSBental 
impacts.  Since  this  proposi^  reinstates  a 
requirement  originally  in  the  final  rule, 
this  proposal  falls  under  the  original 
CMegorical  Exchiston  Determination, 
whioi  is  available  in  the  docket  for 
examination. 

Collection  of  Information 

This  rule  contains  no  collection  of 
mforiMuOft  peouiremenrs  under  tne 
Paperwork  Reduction  Act  f44  US.C. 
3S01  el  seqX 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 


priDdpbs  aod  criteria  cootsiiMd  in 
Executive  Order  12612.  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  tb*  preparation  of  a 
Federahsm  Assessment.  This  proposal 
reinstates  the  requirement  for 
undnnimented  commerdal  fishing 
industry  vaaeals  that  operate  on  coastal 
waters  that  are  only  seasonally  cold,  and 
documented  commercial  fishing 
industry  veaael*  that  operate  inside  &• 
Boimdary  Line,  on  coastal  watecs  that 
are  only  seasonally  cold,  to  carry  an 
immersion  suit,  as  an  item  of  safsty 
equipment  for  each  person  on  boetd. 
The  authority  to  regulate  concerning  the 
carriage  requirements  of  safety 
equipment  aboard  commercial  fishing 
vessels  (grating  in  U.S.  waters  is 
committed  to  the  Coast  Guard  by 
statute.  Furthermore,  since  commercial 
fitting  vessels  tend  to  move  from  port 
to  port  in  the  national  marketplace, 
cairiage  requirements  for  safety 
equipment  is  a  matter  for  which 
regurations  should  be  of  national  scope 
to  avoid  unreasonably  burdensome 
variances.  Therefore,  if  this  rule 
becomes  final,  the  Coast  guard  intends 
it  to  preempt  State  action  addressing  the 
same  mat  tac. 

List  of  Sabjects  in  46  CFR  Part  28 

Rro  prevention.  Fishing  vessels, 
iifiasaving  equipment.  Marine  safety. 
Occupational  safety  and  heehb. 
Reporting  and  recordkeeping 
requirements.  Seamen. 

In  consideration  of  the  foregoing,  th« 
Coast  Guard  proposes  to  amend  chapter 


I  title  46.  Code  of  Fedend  Rfl^ulatkiaa. 
part  2a  as  follows: 

rMti  2^~~tikQvIhEIiI^NT9  for 
COMMERCIAL  nSHINO  INDUSTRY 
VESSELS 

1.  The  authority  ntation  for  part  2A 
continues  to  read  as  follows: 

AaHtmitfi  4A  U.S.C.  3026,  4502. 4S0ft. 
6104, 16609;  4»  U.S.C  App.  1M4: 48  C7R 
1.46. 

2.  Section  28.50  is  amended  by 
adding  the  follovring  definition,  in 
alphabetical  order,  to  read  as  follows: 

128.99   CMMttonottenneiieetflnthli 


Coastal  waters  that  are  onty 
seasonaify  coU  means  the  U.S.  waters  of 
the  Great  Lakes,  except  for  Lake 
Superior;  the  coastal  waters  on  the 
entire  east  coast  of  the  United  Sutea; 
and  the  coastal  waters  on  the  west  coast 
of  the  United  States,  south  of  Point 
Reyes,  CA  and  the  waters  of  Drakes  Bay 
which  is  north  of  Point  Reyes.  CA. 

3.  Section  28.110  is  amended  by 
revising  Table  28.110  and  redesignating 
it  as  Table  28.110(a)  and  Table 

28.110(bh  and  adding  TaWe  28.110(c)  to 
read  as  follows: 

f28.t10   Uli  praaarvara  or  other  peraonai 


T«LE  28.1  tO(A^— Personal  Flotation  Devices  amo  Immersion  Suits  for  Documented  Vessels 


Seaward  of  tfw  boundanr  Ino  and  nodh  o(  32°  N  or 

souh  o»  ae- ^  am*  Laiie  SMpeitor. 
CoaaM  walara  on  9m  mtt  coast  of  Vie  United  States 

nortte  el  Point  Reyee  CA,  SMepl  tor  Dnine  Bey. 
Beyond   coastt   wateft,    ceW   water,    (See    Tat)(e 

28.110(c)  and. 
Lska  Supeitor „.._.._....„.„„_ „ 

Inside  the  beondtey  Una  oiteeaetal  waters  ttwt  are  onty 

seasonally  cold— cold  water  months.   (See   TaMe 

28.116(c). 
Inside  the  boundary  line  on  coasiai  waters  ttat  are  only 

seasonally  ccid    mamn  water  aHnltis.  (See  Table 

28.110(c). 


V#9S0f  ^^)9 


Al 


Devices  required 


At 


..da 


Do 


Al  other  waters 


40  leat  (12.2  meters) 
more  in  length. 


Less  than  40  feat  (12.2 

meters^  in  length. 


40  feet  (12.2  meters)  or 
more  in  lerigth. 


Immersion  suit  or  SKpoeufe 

suit*. 
A) ' 


.do' 


do'  _ 

Immersion  suit  of  Type  V 
anti-eMposure  coverail'. 

Type  I,  Type  V  comroerdai 
hybrid,  immaision  suit. 
Siiposure  suit,  or  Type  V 
anti-exposure  coverall'. 

Type  I,  Type  II.  Type  HI. 
Type  V  commercial  hy- 
brid, immersion  suit  ex- 
posure suit,  axpoaure 
suit,  or  Type  V  antt^n- 
posura  coverall '. 

Type  I,  Type  V  commercial 
hybrid,  Immersion  suit  or 
exposure  suit^ 


Other 


28.136;  2&25-0(a);  2&25- 
13;2S.2S-1& 
da 

do. 

do. 
28.136;  25.25-9(a);  25.2&- 
13;  25.25-15. 

2ai35;  25.25-6(8^  2&2S- 
5(1);  25.25-9(at  25.2S- 
13;25^5-1S. 

da 


28.135;  25.25-5(e);  2525- 
5(0;  25.25-9(a);  25.25- 
13.  25.25-15. 
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Table  28.1  10{a).— Personal  Flotation  Devices  and  Immersion  Suits  for  Documented  Vessels— Continued 


Applicable  waters 

Venal  type 

Devices  required 

Other  regulations 

Do 

I 

Lass  than  40  feet  (12.2 
meters)  In  length. 

Type  1.  Type  II.  Type  III. 
Type  V  commercial  hy- 
bM,  Irrwnerston  suit,  or 
exposure  suit'. 

do. 

*  UntN  September  1,  1995.  IndMduals  weighing  less  than  44  pounds  (196  Newtons)  may  substitute  an  approved  personal  flotation  device  of 
the  approprtete  size  for  a  required  Invnersion  suit  or  exposure  suit. 

'Anti-expoeure  oovera*.  Coast  Guard  approved  as  a  Type  V  PFD  under  approval  number  160.053.  may  be  substituted  for  the  immersion  suit 
or  the  reouirsd  persorwl  flotation  device. 

'Certain  Type  V  personel  flotation  devices  are  approved  for  substitution  for  Type  I.  II.  or  III  personal  flotation  devices  when  used  in 
aooordarx:e  «mh  the  oorxMions  stated  in  the  Coast  Guard  approval  label. 

Table  28.1  i  0(b).— Personal  Flotation  Devices  and  Immersion  Suits  for  Undocumented  Vessels 


Applicable  waters 


Coestal  waters  on  the  west  coast  of  the  United  States 

north  of  Point  Reyes  CA,  except  for  Dralces  Bay. 
Beyond    coastal    waters,    cold    water;    (See    Table 

28.1 10(c))  and. 

Laiie  Superior  

Coastal  waters  that  are  only  seasonally  cold— cold 

water  months.  (See  Table  28.110(c)). 
Coastal  waters  that  are  only  seasorudly  cold— warm 

water  months.  (See  Table  28.1 10(c)). 


Ail  other  waters 
Do 


Vessel  type 

Al 

do 

do 

All 

All  


40  feet  (12.2  meters)  or 
more  in  length. 

Less  than   40  feet  (12.2 
meters)  in  length. 


Devices  required 


Immersion  suit  or  exposure 

sult-V 
do' 

do' 

Immersion  suit  or  Type  V 
anti-exposure  coverall. 

Type  I,  Type  II.  Type  III. 
Type  V  conrvnerciat  hy- 
brid, immersion  suit  ex- 
posure suits,  or  Type  V 
anti-exposure  coverall.'. 

Type  I,  Type  V  conrvnerdal 
hybrid,  immersion  suite, 
or  exposure  suit.'. 

Type  I.  Type  II.  Type  III. 
Type  V  commercial  hy- 
brid. Immersion  suit,  or 
exposure  suit'. 


Other  regulatione 


28.136:  2S.25-9<a);  25.25- 
13;  25.25-15. 
do. 

do. 
28.135;  25.25-9(a);  25.25- 

13;  25.25-15. 
28.135;  25.25-5(e);  25.25- 

5(f);  25.25-9(a);  25.25- 

13;  25.25-15. 


28.135;  25.25-5(e);  25.;J5- 
5(f);   25.25-9(a);  25.25- 
13;  25.25-15 
do. 


'  UntH  September  1.  1995,  individuais  weighing  less  than  44  pounds  (196  Newtons)  may  substitute  an  approved  personal  flotation  device  of 
the  appropriate  size  for  a  required  Immersion  suit  or  exposure  suit. 

*  Anti-exposure  coverafl.  Coast  Guard  approved  as  a  Type  V  PFD  under  approval  number  160.053.  may  be  substituted  for  the  bnmersion  suit 
or  the  required  personal  flotation  device. 

'Certain  Type  V  personal  flotation  devices  are  approved  for  substitution  for  Type  I.  II,  or  III  personal  flotation  devices  when  used  In 
accordance  with  the  conditions  stated  in  the  Coest  Guard  approval  label. 


Tabla  2S.110(c).— Cold  Watw  Anas.  Coastal 
Waters  sod  Beyond.  OOdiore  of  the  United 
Stataa  (Atlantic  Ocean.  Pacific  Ocean  and 
the  Great  Lakaa) 

Atlantic  Ocean — ^The  cold  water  areas  in  the 
Atlantic  Ocean  are  as  follows  for  the 
indicated  months  of  the  year: 

Dec-Apr— North  of  Cape  Hatteras,  North 
Carolina  (Cape  Hatteras  Light.  35*15.3'  N 
latitude). 

May— North  of  Cape  Charles.  Virginia  (Cape 
Charles  Light,  37*07.4'  N  latihide). 

)un — North  and  east  of  a  line  which  is  drawn 
bearing  150*  True  from  Watch  Hill  Light. 
Rhode  Island  (41*18.2'  N  latihide. 
71*S1.S'  W  longihide):  and  north  of 
Ambrose  Light  (40*27.6'  N  latitude)  20  or 
more  nautical  miles  offshore. 

Jul-Sep— North  of  Halifax.  Nova  Scotia 
(Chebucto  Head  Light.  44*30.4  N 
latitude),  not  including  Bay  of  Fundy; 
and  north  of  Cape  Cod.  Massachusetts 
(Highland  Light,  42*02.4'  N  latitude)  20 
or  more  nautical  miles  ofbhore. 


Oct — North  and  east  of  a  line  which  is  drawn 
bearing  150°  True  from  Watch  Hill  Light. 
Rhode  Island  (41*18.2'  N  latitude, 
71*51.5  W  longitude);  and  north  of 
Ambrose  Light  (40*27.6'  N  latitude)  20  or 
more  nautical  miles  offshore. 

Nov— North  of  Cape  Charles,  Vii^inia  (Cape 
Charles  Light,  37*07.4'  N  latitude). 

Pacific  Ocean — ^The  cold  water  areas  in  the 
Pacific  Ocean  are  as  follows  for  the 
indicated  months  of  the  year; 

Jan-Feb— All  ocean  waters  off  the 

continental  United  States  and  Alaska. 

Mar-Apr — North  and  west  of  a  line  which  is 
drawn  255*  True  from  San  Mateo  Point 
Light,  California  (33*23.2'  N  latitude, 
117*35.7'  W  longitude):  all  other  ocean 
areas  more  than  20  nautical  miles 
offshore  of  the  continental  United  States. 

May — North  and  west  of  a  lino  which  is 
drawn  255*  True  from  San  Mateo  Point 
Light,  California  (33*23.2'  N  latitude. 
117*35.7'  W  longitude). 


Jun-Aug — North  of  San  Luis  00i!>pu. 
California  (San  Luis  Obispo  Light. 
35*09.6'  N  latitude):  and  north  and  west 
of  a  line  which  is  drawn  255°  True  from 
San  Mateo  Point  Light.  California 
(33*23.2'  N  latihide.  Iir35.7'  W 
longitude),  more  than  20  nautical  miles 
offshore  of  the  continental  United  States. 

Sep — North  of  Point  Reyes,  California  (Point 
Reyes  Light,  37*59.r  N  latitude),  not 
including  Drakes  Bay. 

Oct-Dec — North  of  San  Luis  Obispo. 
California  (San  Luis  Obispo  Light. 
35*09.6'  N  latihide). 

Great  Lakes — The  cold  water  areas  in  the 
Great  Lakes  are  as  follows  for  the 
indicated  months  of  the  year 

Oct-May— All  Great  Lakes. 

Jun — Lakes  Superior,  Michigan,  Ontario,  and 

Huron  except  for  Saginaw  Bay. 
Jul — Lakes  Superior,  and  Huron,  except  for 

Saginaw  Bay. 
Aug-Sep— Lake  Superior. 


Dated:  May  14, 1993. 
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Executive  Order  12847  of  May  17,  1993 
Amending  Executive  Order  No.  11423 

By  the  authority  vested  in  me  m  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  Utfe  3. 
United  States  Code,  and  in  order  to  amend  Executive  Order  No.  11423 
of  August  16.  1968,  to  provide  for  the  issuance  of  permits  for  the  hill 
range  of  faciliUes  that  may  be  constructed  and  maintained  on  the  bordere 
of  the  United  States,  it  is  hereby  ordered  as  follows: 

Section  1.  Section  1(a)  of  Executive  Order  No.  11423  is  amended  to  read- 
Except  with  respect  to  facilities  covered  by  Executive  Order  Nos  10485 
and  10530,  the  Secretary  of  State  is  hereby  designated  and  empowered 
to  receive  all  applications  for  permits  for  the  construction,  connection,  oper- 
ation, or  maintenance,  at  the  borders  of  the  United  States,  of:  (i)  pipelines 
conveyor  belts,  and  similar  facilities  for  the  exportation  or  importation  of 
petroleum,  petroleum  products,  coal,  minerals,  or  other  products  to  or  from 
a  foreign  country;  (ii)  facilities  for  the  exportation  or  importaUon  of  water 
or  sewage  to  or  from  a  foreign  country;  (iii)  facilities  for  the  transportation 
of  persons  or  things,  or  both,  to  or  from  a  foreign  country;  (iv)  bridges, 
to  the  extent  that  congressional  authorization  is  not  required;  and  (v)  similar 
facilities  above  or  below  ground." 

Sec  2.  Section  1(b)  of  Executive  Order  No.  11423  of  August  16    1968 
is  amended  by  deletinc  the  text  "subsection  (a)  (iii)  or  (iv)"  and  by  irisertinii 
subsecUon  (a)  (iii),  (iv)  or  (v)"  in  lieu  thereof. 

Sec  3.  All  permits  heretofore  issued  with  respect  to  matters  described  in 
section  1  of  Executive  Order  No.  11423,  and  in  force  at  the  time  of  issuance 
of  this  order,  and  all  permits  issued  hereunder,  shall  remain  in  effect  in 
accordance  with  their  terms  unless  and  until  modified,  amended,  suspended 
or  revoked  by  the  appropriate  authority. 


\)^VjXMJJ^^T^jJj<Kir^ 


THE  WHITE  HOUSE, 
May  17.  1993. 
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Permit  of  May  17,  1993 

Permit  Authorizing  the  Canadian  National  Railway  Company. 
Grand  Trunk  Corporation  and  any  Subsidiaries  To  Construct, 
Operate,  and  Maintain  a  Replacement  International  Railway 
Tunnel  at  the  International  Boundary  Line  Between  the  Unit- 
ed States  of  Ammca  and  Canada 


Bv  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
of  the  United  States  of  America.  I  hereby  grant  permission  to  Permittees, 
the  Canadian  National  Railway  Company,  a  Canadian  Corporation  with  its 
principal  offices  in  Montreal.  Quebec,  and  its  wholly-owned  U.S.  subsidiary. 
the  Grand  Trunk  Corporation,  a  Delaware  corporation  with  its  principal 
offices  in  Detroit,  Michigan,  and  any  Jointly  owned  subsidiaries,  to  construct, 
operate,  and  maintain  an  intemaUonal  railway  tunnel  across  the  international 
boundary  between  the  United  States  and  Canada,  between  Port  Huron.  Michi- 
gan, and  Samia.  Ontario.  Canada,  under  the  St.  Clair  River. 

I  have  reviewed  the  application  of  the  Permittees  and  find  that  the  issuance 
of  a  Permit  would  serve  the  national  interest.  The  Department  of  State. 
Department  of  Defense.  Department  of  Interior.  Department  of  Justice.  Depart- 
ment of  Transportation.  Department  of  the  Treasury,  and  the  Federal  Emer- 
gency Management  Agency  have  raised  no  objection  to  issuance  of  the 
Permit.  Pursuant  to  the  Rivers  and  Harbors  Appropriations  Act  of  1899. 
33  U.S.C.  §403.  the  Corps  of  Engineers  has  also  determined  that  the  issuance 
of  a  Permit  is  appropriate  and  consistent  with  the  public  interest. 

''^  tonn  "facilities"  as  used  in  this  permit  means  the  rail  tunnel  and 
any  land,  structures,  installations  or  equipment  appurtenant  thereto. 

The  term  "United  States  facilities"  as  used  in  this  permit  means  that  part 
of  the  faciliUes  in  the  United  States. 

As  stated  in  Permittees'  application  of  May  8.  1992.  for  a  permit,  including 
their  accompanying  submission  of  a  feasibility  study  entitled  "St.  Qair. 
Initial  Environmental  Evaluation/Environmental  Study  Report."  dated  Feb- 
ruary 1992,  and  subsequent  exchange  of  information,  the  United  States  facili- 
ties of  the  rail  tunnel  will  consist  of  the  following  major  components: 
—A  new  tunnel  bored  beneath  the  St  Clair  River,  and  deepening  the 
exisUng  open  cuts  on  the  Port  Huron.  Michigan,  approach  to  develop  portals 
for  construction  of  the  tunnel. 

—The  summit-to-intemational  boundary  length  of  the  project  within  the 
United  States  is  5^53  feet  (of  a  total  summit-sununit  length  of  12.726 
feet).  The  length  of  the  new  tunnel.  U.S.  portal  to  international  boundary, 
is  approximately  2.749  feet  (of  a  total  portal-portal  length  of  6.136  feet). 

— The  new  tunnel  is  located  approximately  on  a  tangent  with  an  89 
foot  offset  north  of  the  existing  tunnel.  A  horizontal  curve  in  the  Samia. 
Ontario,  portal  narrows  the  difference  in  tunnel  centeriines  to  55  feet  at 
the  exit  of  the  Samia,  Ontario,  portal.  The  vertical  alignment  is  based  on 
a  maximum  grade  of  2.1  percent.  The  tunnel  will  have  a  downgrade  of 
1.8  percent  fiom  the  Samia  portal  and  2.1  percent  from  the  Port  Huron 
portal  with  0.35  percent  grade  under  the  river.  The  tunnel  will  have  a 
minimum  of  1'5  feet  of  cover  over  the  crown  under  the  river  portion  of 
the  project.  The  interior  diameter  of  the  finished  tunnel  will  be  approximately 
27  feet.  6  inches.  ' 
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— The  tunnel  will  be  used  for  rail  transport  of  freight  and  passengers. 
This  permit  is  subject  to  the  following  conditions: 

Article  1.  The  United  States  facilities  and  operations  herein  described  shall 
be  subject  to  all  the  conditions,  provisions,  and  requirements  of  this  permit 
or  any  amendment  thereof.  This  permit  may  be  terminated  at  the  will 
of  the  President  of  the  United  States  of  America,  the  Secretary  of  State 
of  the  United  States  of  America  or  the  Secretary's  delegate  or  may  be 
amended  by  the  President,  the  Secretary  of  State  or  the  Secretary's  delegate 
at  will  or  upon  proper  application  therefor.  Permittees  shall  make  no  substan- 
tial change  in  the  location  of  the  United  States  facilities  or  in  the  operation 
authorized  by  this  permit  until  such  changes  shall  have  been  approved 
by  the  President  of  the  United  States  of  America,  or  the  Secretary  of  State 
of  the  United  States  of  America  or  the  Secretary's  delegate. 

Article  2.  The  construction,  operation,  and  maintenance  of  the  facilities 
shall  be  in  all  material  respects  as  described  in  Permittees'  application 
of  May  8, 1992,  and  documentation  submitted  in  support  thereof. 

Article  3.  The  construction,  operation,  and  maintenance  of  the  United  States 
facilities  shall  be  subject  to  inspection  and  approval  by  the  representatives 
of  any  Federal  or  State  agency  concerned.  The  Permittees  shall  allow  duly 
authorized  ofHcers  and  employees  of  such  agencies  free  and  unrestricted 
access  to  said  facilities  as  is  necessary  for  the  performance  of  their  o^cial 
duties. 

Article  4.  Permittees  shall  comply  with  all  applicable  Federal  and  State 
laws  and  regulations  regarding  the  construction,  operation,  and  maintenance 
of  the  United  States  facilities. 

Article  5.  Upon  termination,  revocation,  or  surrender  of  this  permit,  and 
unless  otherwise  agreed  by  the  President  of  the  United  States  of  America 
or  the  Secretary  of  State  of  the  United  States  of  America  or  the  Secretary's 
delegate,  the  United  States  facilities  in  the  immediate  vicinity  of  the  inter- 
national boundary  line  shall  be  filled  in  by  and  at  the  expense  of  the 
Permittees  within  such  time  as  the  President  or  the  Secretary  of  State  or 
the  Secretary's  delegate  may  specify,  and  upon  failure  of  the  Permittees 
to  remove  this  portion  of  the  United  States  facilities  as  ordered,  the  President 
or  Secretary  of  State  or  the  Secretary's  delegate  may  direct  that  possession 
of  such  facilities  be  taken  and  that  they  be  removed  at  the  expense  of 
the  Permittees:  and  the  Permittees  shall  have  no  claim  for  damages  by 
reason  of  such  possession  or  removal. 

Article  6.  This  permit  is  subject  to  the  limitations,  terms,  and  conditions 
contained  in  any  order  issued  by  any  competent  agency  of  the  United 
States  Government  or  of  the  State  of  Michigan  with  respect  to  the  United 
States  facilities.  This  permit  shall  continue  in  force  and  effect  so  long 
as  the  Permittees  shall  continue  the  operations  hereby  authorized  in  accord- 
ance with  such  limitations,  terms,  and  conditions. 

Article  7.  When,  in  the  opinion  of  the  President  of  the  United  States  of 
America,  the  national  security  of  the  United  States  demands  it,  due  notice 
being  given  by  the  Secretary  of  State  of  the  United  States  of  America  or 
the  Secretary's  delegate,  the  United  States  shall  have  the  right  to  enter 
upon  and  take  possession  of  any  of  the  United  States  facilities  or  parts 
thereof:  to  retain  possession,  management,  and  control  thereof  for  such  length 
of  time  as  may  appear  to  the  President  to  be  necessary  to  accomplish 
said  purposes:  and  thereafter  to  restore  possession  and  control  to  the  Permit- 
tees. In  the  event  that  the  United  States  shall  exercise  such  right,  it  shall 
pay  to  the  Permittees  just  and  fair  compensation  for  the  use  of  such  United 
States  facilities  upon  the  basis  of  reasonable  profit  in  normal  conditions 
as  existed  at  the  time  of  entering  and  taking  over  the  same,  less  the  reasonable 
value  of  any  improvements  that  may  have  been  made  by  the  United  States. 

Article  8.  Any  transfer  of  ownership  or  control  of  the  United  States  facilities 
or  any  part  thereof  shall  be  immediately  notified  to  the  Department  of 
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State  in  writing.  This  permit  shall  remain  in  force,  subject  to  all  the  condi- 
tions, provisions,  and  requirements  of  this  permit  or  any  amendments  thereof. 

Article  9.  (1)  The  Permittees  shall  maintain  the  United  States  facilities 
and  every  part  thereof  in  a  condition  of  good  repair  for  their  safe  operations. 
(2)  The  Permittees  shall  save  harmless  the  United  States  from  any  claimed 
or  adjudged  liability  arising  out  of  the  construction,  operation,  or  mainte- 
nance of  the  facilities. 

Article  10.  The  Permittees  shall  acquire  such  right-of-way  grants,  easements, 
permits  and  other  authorizations  as  may  become  necessary  and  appropriate. 

Article  11.  The  Permittees  shall  file  with  the  appropriate  agencies  of  the 
United  States  Government  such  statements  or  reports  under  oath  with  respect 
to  the  United  States  facilities,  and/or  Permittees'  activities  and  operations 
in  connection  therewith,  as  are  now,  or  as  may  hereafter  be  required  under 
any  laws  or  regulations  of  the  Government  of  the  United  States  or  its 
agencies. 

In  Witness  Whereof.  I.  William  J.  Clinton,  President  of  the  United  States 
of  America,  have  hereunto  set  my  hand  this  seventeenth  day  of  May,  1993 
in  the  City  of  Washington,  District  of  Columbia. 


\ys\xyXjfjjj\^TtkM^ 
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THE  WHITE  HOUSE. 
Washington,  May  17.  1993. 
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Executive  Order  12848  of  May  19,  1993 

Federal  Plan  To  Break  the  Cycle  of  Homelessness 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  title  11  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act,  as  amended  (42  U.S.C.  11311-11320). 
and  section  301  of  title  3.  United  States  Code,  and  in  order  to  provide 
for  the  streamlining  and  strengthening  of  the  Nation's  efforts  to  break  the 
cycle  of  homelessness.  it  is  hereby  ordered  as  follows: 

Section  1.  Federal  member  agencies  acting  through  the  Interagency  Council 
on  the  Homeless,  established  under  title  II  of  the  Stewart  B.  McKirmey 
Homeless  Assistance  Act.  shall  develop  a  single  coordinated  Federal  plan 
for  breaking  the  cycle  of  existing  homelessness  and  for  preventing  future 
homelessness. 

Sec,  2.  The  plan  shall  recommend  Federal  administrative  and  legislative 
initiatives  necessary  to  carry  out  the  plan  and  shall  include  a  proposed 
schedule  for  implementing  administrative  initiatives  and  transmitting  any 
necessary  legislative  proposals  to  the  Congress.  These  initiatives  and  legisla- 
tive proposals  shall  identify  ways  to  streamline  and  consolidate,  when  appro- 
priate, existing  programs  designed  to  assist  homeless  individuals  and  fami- 
lies. 

Sec.  3.  The  plan  shall  make  recommendations  on  how  current  funding 
programs  can  be  redirected,  if  necessary,  to  provide  links  between  housing, 
support,  and  education  services  and  to  promote  coordination  and  cooperation 
among  grantees,  local  housing  and  support  ser\'ice  providers,  school  districts, 
and  advocates  for  homeless  individuals  and  families.  The  plan  shall  also 
provide  recommendations  on  ways  to  encourage  and  support  creative  ap- 
proaches and  cost-effective,  local  efforts  to  break  the  cycle  of  existing  home- 
lessness and  prevent  future  homelessness.  including  tying  current  homeless 
assistance  programs  to  permanent  housing  assistance,  local  housing  afford- 
ability  strategies,  or  employment  opportunities. 

Sec.  4.  To  the  extent  practicable,  the  Council  shall  consult  with  representa- 
tives of  State  and  local  governments  (including  education  agencies),  nonprofit 
providers  of  services  and  housing  for  homeless  individuals  and  families, 
advocates  for  homeless  individuals  and  families,  currently  and  formerly 
homeless  individuals  and  families,  and  other  interested  parties. 

Sec.  5.  The  Council  shall  submit  the  plan  to  the  President  no  later  than 
9  months  after  the  date  of  this  order. 


OOlAJ^^iL^^  ^j?Am^ 
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Proclamatiaa  6562  of  May  19,  1993 

National  Defiense  Transportation  Day  and  National  Transpor- 
tation Week,  1993 


By  (he  President  of  tke  United  States  of  America 

A  Proclamation 

As  Americans,  we  take  grset  pride  in  our  fine  transportation  system.  This 
system  links  our  vast  Nation  in  an  intricate  network  of  highways,  waterways, 
bridges,  and  mass  transit  systems.  Our  transportation  infrastructure  strength- 
ens America  by  bringing  people  and  communities  closer  together,  spurring 
trade  and  commerce,  and  strengthening  our  manufacturing  and  military 
power. 

Our  Nation's  transportation  system  plays  a  vital  role  in  our  national  defense, 
both  in  times  of  crisis  and  in  peace.  It  has  carried  U.S.  Armed  Forces 
to  many  regions  of  the  worid;  it  has  quickly  and  safely  moved  the  materiels 
needed  to  protect  our  interests;  and  it  has  accelerated  the  delivery  of  supplies 
and  personnel  to  thousands  of  hurricane  victims  in  Florida  and  Louisiana. 

The  Dwight  D.  Eisenhower  System  of  Interstate  and  Defense  Highways, 
begun  in  the  1950's,  has  served  America's  defense,  business,  and  social 
needs  extremely  well  in  the  last  50  years.  As  we  enter  the  21st  century, 
we  must  find  new.  more  cost-effective  and  efficient  ways  to  travel  and 
to  transport  goods  in  order  to  compete  in  the  global  economy.  Our  Nation 
must  continue  its  commitment  to  technological  and  engineering  excellence 
in  order  to  ensure  long-term  military  and  industrial  strength.  At  the  same 
time,  we  recognize  that  a  key  challenge  of  our  era  is  to  harness  technology 
to  protect  the  health  of  our  environment  and  our  people.  Technological 
breakthroughs  can  improve  our  quality  of  life,  for  example,  by  limiting 
airplane  noise,  increasing  the  speed  of  mass  transit  systems,  or  improving 
the  reliability  of  tankers  for  oil  transport.  Transportation  safety  can  improve 
dramatically  with  new  technology  and  with  concerted  education  efforts. 
American  transportation,  from  airplanes  to  boats  to  school  buses,  already 
has  a  fine  safety  record,  and  we  are  making  great  progress.  In  1992  the 
rate  of  alcohol  involvement  in  fatal  crashes  declined  to  an  all-time  low. 
and  safety  belt  use  reached  a  high  of  62  percent. 

As  we  survey  our  infrastructure  in  the  1990's,  it  is  clear  that  we  face 
another  crucial  challenge:  we  must  shift  from  the  construction  of  basic 
transportation  systems  to  the  adaptation  and  modernization  of  existing  ones. 
Rebuilding  America's  infrastructure  is  not  just  necessary  for  the  health  of 
our  transportation  system,  it  is  also  essential  to  the  long-term  vitality  of 
our  economy.  The  condition  of  our  infrastructure  directly  affects  the  speed 
of  our  commerce,  the  exuberance  of  our  cities,  and  the  mobility  of  our 
rural  citizens  and  industries.  Rebuilding  our  infrastructure  can  create  jobs, 
improve  our  quality  of  life,  spur  technological  development,  and  fuel  long- 
term  economic  growth.  A  strong  partnership  between  the  public  and  private 
sector  and  the  continued  support  of  our  research  institutions  are  vital  in 
this  effort. 

This  week  we  honor  the  men  and  women  who  build,  maintain,  and  ensure 
the  safety  of  our  transportation  system— from  the  person  who  designs  the 
high-speed  train  to  the  one  who  drives  it.  We  salute  all  American  woriiers 
in  the  transportation  industry  for  their  contributions  to  our  Nation.  We 
also  pause  to  thank  Americans  who  are  working  to  increase  transportation 
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safety  through  educational  programs,  through  efforts  to  promote  the  use 
of  safety  belts  and  child  safety  seats,  and  through  endeavors  to  stop  the 
tragedy  of  drunk  driving  accidents. 

We  must  provide  future  generations  with  a  transportation  system  that  is 
safer,  more  environmentally  sound,  and  more  efficient.  We  must  apply  Ameri- 
ca's tremendous  reserves  of  energy  and  ingenuity  to  this  important  task 
in  order  to  ensure  that  America's  transportation  system  will  continue  to 
serve  our  country's  goals  and  enhance  the  quality  of  life  of  our  people 
in  the  years  to  come. 

In  recognition  of  the  importance  of  transportation  and  the  millions  of  Ameri- 
cans who  work  to  meet  our  transportation  needs,  the  Congress,  by  joint 
resolution  approved  May  16,  1957  (36  U.S.C.  160),  has  requested  that  the 
third  Friday  in  May  of  each  year  be  designated  as  "National  Defense  Transpor- 
tation Day"  and,  by  joint  resolution  approved  May  14,  1962  (36  U.S.C. 
166),  that  the  week  in  which  that  Friday  falls  be  proclaimed  "National 
Transportation  Week." 

NOW.  THEREFORE,  I,  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  designate  Friday,  May  21,  as  National  Defense  Trans- 
portation Day  and  the  week  of  May  16  through  May  22,  1993,  as  National 
Transportation  Week.  I  urge  all  Americans  to  observe  these  occasions  with 
appropriate  ceremonies  and  activities  that  will  give  due  recognition  to  the 
individuals  and  organizations  that  build,  operate,  safeguard,  and  maintain 
this  country's  modem  transportation  system. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


IFR  Doc.  93-12225 
Filed  3-19-03:  12:23  pm) 
Billing  code  3195-01-P 


\yTO<jX»</j^^ytKj^^ 


9  93 


Reader  Aids 


MPOfHAATION  AND  ASS8TANCE 


htdsx,  finding  aids  k  generd  information 
PubUc  inspection  desk 
Coovctiona  to  published  documents 
Document  drawing  infonnstion 
Machine  readable  documeati 

Cod*  of  F«<l*ral  RogulatloM 

Index,  finding  aids  ft  general  informatioa 
Ptioting  schedule* 


202-S2»-a227 

523-621 S 
523-5237 
523-3187 
523-3447 


S23-6227 
523-3419 


Laws 


Publk:  Laws  Update  Service  {numbers,  dates,  etc) 
AdditioiMl  information 

Pr— tdentlai  Pocumantt 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

TiM  Unltod  SlatM  GowwiwiMt  Manyal 

General  information 

Othar  Sfvteea 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

La^  staff 

Privacy  Act  Compilation 

IiiUic  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaimd 


523-4541 
523-6230 


523-6230 
523-6230 


523-6230 


523-3447 
523-3157 
523-4534 

523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETM  BOARD 

Piee  Elertrontc  Bulladn  Board  service  for  Public  202-275-1538, 
Law  numbers.  Federal  Ragistar  finding  aids,  and  or  275-0920 
a  list  of  Clinton  Admiaistratian  officials. 


FEDERAL  REGISTER  PAGES  AND  DATES,  MAY 


26225-26498 _ _  J 

26499-26678 „„ 4 

26679-2691 0 5 

2681 1-27196 „ S 

27197-27442. 7 

27443-27650 „ 10 

27651-27920 11 

27921-28332 12 

28333-28400 — „. 13 

28491-28756 „ 14 

28757-28914 17 

2691 5-29096 18 

29097-29326 19 

28327-29520 20 


Federal  Register 
Vol  58.  h4a  96 
Thuiaday.  May  20.  1993 


CFR  PARTS  AFFECTED  DURINQ  MAY 


At  «M  and  of  Mch  month,  tha  0r6c«  o( «»  Ftdwiri  Register 
pUtUahes  aaparatsty  a  List  of  CFR  Sectena  Alfactad  (LSA),  wtiich 
Mb  parts  ar>d  sections  affected  by  documama  pubHshed  sinca  the 
rwMon  data  of  each  tide. 


3Cr>R 


)<Msra: 

January  4. 1901 
(Revoked  in  part  by 
PU)6064)_ 19212.27060 


.26480 
.26501 
.26503 
.26506 
.26909 
.27640 


6663. 
6554«.. 

oooo.— 

0990.-... 

6557 

6558 , 


6559.„... 27917 

8S60 27919 

6561 „ 28915 

Adminietraliva  Ordaia: 
Mamorandum: 

September  25,  1992 

(See  Memorandum 

of  May  6.  1993) 
May  6.  1993.„ 
Praektential 

Oatamiirtations: 
Ha.  83-20  of  May  3. 

1903. 


— 28757 


5CFR 
970 


-.28758 


1201 28817 

Propoaed  Rutea: 

591 26804 


7CFR 

2 

58 


80 

301  ._. 

916... 

900-. 


832 

979 


26679 

26911 

29007 

.28333.26335.29028 
29099 
^8336.28337 

28339 

28767 

_....28768 

28770 

28340 

27774 

...~ 27774 

27774 
...27774 
...27774 
...27774 
...27774 


1001.. 
1002.. 
1004.. 
1005„ 
1006- 
1007- 
1011.. 

1012— 27774 

1013— 27774 

1030 — 27774 

1033 , 27774 

1036 27774 

1040 - 27774 

1044 27774 

1046 27774 

1049 „„ .27774 

1060 -....27774 


1084- 


1075- 
1076- 
1078.. 
1083- 
1094- 
1008- 
1106- 
1108- 
1124- 
1128- 
1131- 
1134- 
1136- 


1137. 


1t38.. 

itao.. 

•M21.. 
1756... 
1924.. 


1043.. 


27774 

27774 

27774 

27774 

- - 27774 

27774 

-27774 

27774 

27774 

.-. 27774 

27774 

27774 

_. -.27774 

27774 

27774 

27774 

27774 

27774 

27774 

• «O^^W 

.-29327,  29336 

28679 

26679 


.26679 


1001 

10QS...... 

1004.-.., 

1005 

1007 

1011 

1030 


1033 

1036 

1040 

1044 

1046 

1040 

1066 

1068 


1079- 
1093. 


1004- 
1096. 
1087. 
1008. 
1088. 
1108. 


..26679 
26679 

.-...29133 

29133 

— ^133 

29133 

29133 

»133 
.29133 
...29133 
..29133 
..29133 
..29133 
..29133 
-29133 
-28133 
-29133 
.29133 
.29133 


,-.29133 
.29133 
.29133 


1108 

1124 

1128. 

1131 

113S. 


1138. 


1220 

1753 

1755.. 

9CFR 

78 


.29133 
.-.29133 
-.29133 
..29133 
..29133 
..29133 
..29133 
-.29133 
-.29133 
...26833 
...29363 
...29363 


.28342 


11 


Federal  Register  /  Vol.  58,  No.  96  /  Thursday.  May  20.  1993  /  Reader  Aids 


94 .28343 

97 28346 

124 29028 

10CFR 


Ch.l 28523 

20 26257.  27963 

30 26938 

31 „ 27953 

34 _.27953 

35 26038.  27963 

50 28523 

54 28523 

55 _ „...29366 

61 „ 27953 

170 .28801.  29454 

171 28801.  29454 

12CFn 

1 27443 

6 ^ 27443 

31 27463 

208 28481 

215 .26507.  28492 

225 28481 

265 26508 

329....™ 27921 

353 ^772 

563 28346 

620 -.27922 

935 - .29456.  29474 

940 29474 


7 - 26696 

27 ...„ 27484 

34 26695 

231 29148 

303 26259 

325 26701 

337 — „ 26705 


13CFR 

121 


120.. 


.29346 
.29152 


14CFR 

21 28494 

23 27060.  28494 

39 26682.  26913.  27454. 

27456. 27457. 27651 ,  27923. 
27924. 27927. 27928. 28917, 
28918. 28920. 29102, 29347 

73 26225,27652 

97 26225,  26227,  27653. 

27654,28496,28498 


Ch.  1 26709.  27953 

21 26710 

25 26710 

33 26262,  29088 

39 26264,  27217.  27954. 

27955. 27957, 28525. 28526, 

28527. 28529. 28801 ,  28936. 

28938,28939 

71 26265.  26266,  26267. 

26268, 26269. 27680, 28941 . 
29370 


1SCFR 

799 


1180.. 


.27930 
.27681 


16CFR 

305 26684 

PrapoMdRuiM: 

18 29153 

305 26715 

17CFH 

1 26229,  27458.  28500 

200 26383 

201 26383 

228 26383.  26509.  27467 

229 27467 

230 26509 

232 26383 

239 26509 

240 26383.  26509,  27656 

249 26509 

PrapoMdRulM: 

1 .26270.  28365 

229 .26442.  27486 

230 .26442.  27486 

239 26442.  27486 

240 27486.  27684,  27686 

249 26442.  27486 

18CFR 

260 26915 

284 27959 

381 26522 

rropo»>d  Rul— ; 

284 27691.  27959 

19CFR 

12 29348.  29454 

19 29349 

101 27336 

102 27336 

113 29349 

144 29349 

PrapoMdRulM: 

101 28803 

122 28803 

20CFR 

PrapoMdRulM: 

416 26383 

21CFR 

100 27932 

178 26684 

184 27197 

310 27636 

430 26652.  26655,  26658. 

26662. 26665 

436 26652.  26655,  26658. 

26665 

441 26669 

442 26658 

443 26665 

444 26671 

450 26662 

452 26652.  26655 

510 26523 

520 26523 

1020 26386 

PropoMd  RuIm: 

182 27959 

184 27959 

352 28194 

357 26886 

700 28194 

740 28194 

1020 26407 

1040 27495 

24CFR 

889 26836 


880.„ 26816 

27062 

909 27964 

3500 28478 

25CFR 

PropoMdRulM: 

518 27967 

26CFR 

1 26524.  28446,  28921. 

29028 

5C 26524 

301 28501 

602 28446 

PropoMdRulM: 

1 27219.  27250.  27498. 

27503. 29028 

31 „ 28366.  28371.  28374 

602 27503.29028 

27CFR 

9 28348.28351 

29CFR 

402 28304 

403 28304 

1926 26590 

2671 29349 

2676 28502 

30CFR 

401 27203 

914. 28775 

920 28778 

PropoMdRulM: 

906 27967 

913 28804 

914 28806 

934 29153.  29155 

32CFR 

50 27205 

77 27205 

80 27205 

138 27205 

177 27205 

237 27205 

244 27205 

364 27205 

371 27205 

706 28503.  28504 

PropoMd  RuIm: 

199 27692 

33CFR 

89 27624 

100 26428.  28353.  28354, 

28922,28923,29104 

1 1 7 27933 

151 29482 

402 29372 

164 27628 

165 28354,  291 04 

PropoMdRulM: 

1 17 26280.  27504 

165 27506.  27969,  27970. 

28942 
168 29157 

34CFR 

222 26524 

318 „ 27440 

612 27140 


617 28504 

624 28504 

625 28504 

626 „„ 28504 

627 „ 28504 

630 „ 27144 

636 28504 

648 28504 

668 26674 

PrapoMd  Ruin; 

361 26281.  28530 

363„ 26281 

365 26281 

366 26281 

367 26281 

369 26281 

370 26281 

371 26281 

373 26281 

374 26281 

375 26281 

376 „ 26281 

377 - 26281 

378 26281,  28448 

379 26281 

380 26281 

381 26890 

385 26281 

386. ..._.......».........., .........26281 

387 26281 

388 „ 26281 

389 26281 

380 26281 

396 „ 26281 

631 29157 

632 29157 

633 - 29157 

634 29167 

635 „ 29167 

636 29373 

653....„ 28530 

654 „ 28538 

36CFR 

7 28505 

1232..- 28506 

PrapoMd  RuIm; 

251 26940 

261 26940 

37CFR 

PropoMdRulM: 

201 27251,29105 

38CFR 

3 27622,  29107.  29109 

20 27934 

21 26239 

36 291 1 1 

PropoMdRulM: 

3 28808 

4 - 28808 

36 26282 

44 — 26282 

40CFfl 

9 27472 

62 27937.  27939.  28354. 

28356, 28357. 28359, 28361. 
28362.28924.28926 

60 28780 

63 26916 

82 „ 28660 

180 26687,  29118.  29119 

185 29119 

186 26687.  291 19 


Federal  Register  /  Vol.  56,  No.  96  /  Thursday.  May  20.  1993  /  Reader  Aids 


m 


261 26420 

264 26420 

265 26420 

268 28506 

271 26242,  26420.  26689 

721 26690.  26691.  27205, 

27206,27207,27940 

279— 26420 

712 28511 

716..- 28511 

799..- 28517 

PropoMd  Ruin: 

Ch.l 26946 

51 28542 

52- 27253.  27971.  28376. 

28944 

63 29296 

80 „„ 28946 

82 28094 

89 28809 

165 26856 

180 26725.  27973.  27974 

185 26725 

228 27976 

300 27507 

721 26727.  27255.  27980 

43CFR 

Public  Laod  Ordtrs: 
5245  (Revoked  by 

PIJ0  6969) 26917 

6964 27060 

6968 26251 

6969 268i7 

6971 26251 

6972 26252 

44CFR 

65 29121 

67 29123 


Prepo— dRul— : 

67 29168 

45CFR 

1301 26918 

46CFR 

25 _ 27658 

35 27628 

159 29488 

160 29488 

164 29488 

204 29350 

340 ......29351 

502 27208 

505 27208 

510 „ 27208 

514 28787 

540 27208 

580 ,.. 28787 

PropoMdNulM: 

28 29502 

502 28379 

47CFR 

1 27472 

2 27944 

15 29454 

22 „ 27213 

68 26692 

73 26252.  26524.  26525. 

26918. 26919, 27214. 27473. 
27944.28927 

76 27658.27677 

97 29126 

PropoMdRulM: 

73 26528.  26947.  27256. 

27699 

74 26728 

80 29174 


48CFR 

201 28458 

206 „ 28458 

207 „ 28458 

209 28458 

215 28458 

217 28458 

219 28458 

222 28458 

223 28458 

225 28458 

227 - 28458 

228 28458 

231 28458 

233 28458 

235 28458 

237 „ 28458 

239 28458 

252 28458 

253 28468 

509 26919,  29254 

2012 26253 

2015 26253 

2030 26253 

2052 „ 26253 

PropoMdRulM: 

509 26948 

49CFR 

571 26526 

1007 28520 

1011.- 29355 

1023 26693,  28932 

1033 27678 

1039 27951 

1145 27951 

1162 28932 

1 171 29355 

1180 29355 


171 27257 

174 27257 

526 29378 

571 27514.  27517,  28847 

50CFR 

17 27474.  27986.  28790 

32 .29072,  29080 

216 29127 

222 26920 

227 28790,  28793.  28795 

285 26921 

625 27214.  27215,  27987 

661 26922 

663 27480 

672 28520,28799 

675 27216.  28522,  28799, 

29362 

678 27336.  27482 

683 26255,  29454 

Propowd  RuIm: 

17 26949,  27260,  27699, 

28381 ,  28543, 28849, 291 76 

672 29381 

675 ., 29381 

226 29186 

625 28386 


UST  OF  PUBUC  LAWS 

Note:  No  pubUc  bMs  which 
have  become  law  \were 
received  by  the  Office  of  the 
Federal  Register  for  Inclusion 
in  toda/t  Uat  o(  Public 
Law*. 

Urt  List  h4ay  12.  1993 


MicrofiGhe  Editions  Available... 


rCtKTSi  Register 

Tfia  Fedeiaf  Register  is  published  Miy  in- 
24x  microfiche  fbrmaf  and  mailetf  to 
subscribers  the  followinci  day  vie  firsr 
class.  roaiL  As  part  of  a  rrucrofiche 
Federal  Register  subscription,  the  LSA 
(Lilt  of  CFR  Sections  Affected)  ami  the 
Ckomdative  Federal  ERegieter  Indeir  are 
matted  montUyL 

Code  of  Federal  Regulations 

Tb«  Code  of  Federal  Regulations, 
campfising  approximately  20O  volumes 
antf  revised  at  least  once  a  year  on  s 
qyarterly  bane,  ie  pwbUelMtf  in  24x 
mtcroflctw  format  and  ttw  current 
year's  volumes  are  maried  (o 
subscritMrs  as  issuad. 


Nficroficfae  Subscription  Prices: 

Federal  Register: 

One  year  $353.0C 
Six  morths:  $t76.50 

Cade  oC  Federal  Rcgiriations: 

Current  year  (as  issued^  I223.0G 


Superintendent  of  Documents  Subscriptions  Order  Form 


5348 


DYES, 


please  send  me  the  following  indicated  subscriptions: 


24x  MICROFICHE  FORMAT: 
Ftdsrsl  Rfl9^^ 

Code  at  Federal  RtguMiont: 


.  One  y«w:  $353.00 


Charge  your  order. 
Its  easy! 

Cnarge  orders  may  be  tetephoned  to  me  GPO  order 
desk ae (202) 783-3238 from 8 00 am  to 4 00 p.m. 
•astern  itme,  Monday-f  nday  (eiic«p<  hohdays) 


.Sbi  monthe:  $176.50 


.One 


$223.00 


1.  The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 
Please  Type  or  Print 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Co$le) 


L 


J. 


(Dayume  phone  including  area  code) 


3.  Please  choose  metiiod  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account         I    I    I    I    I    I    I    l-fl 
n  VISA  or  MasteiCard  Account 


(Credit  card  expiration  dale) 


ThuMi  you  for  your  order! 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  DC.  20402-9371 


(R«v.  1(V92) 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  appnjval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulariy  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
I — I   I  IliO,  enter  my  subscription(s)  as  follows: 


Order  ProcMSing  Code 

*  6216 


$3 


Charge  your  order. 
It^Easyl 


MH^ 


To  fax  your  orders  (202)  512-2233 
_  subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 

total 


The  total  cost  of  my  order  is  $_ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I 1  GPO  Deposit  Account         

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


]-n 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


IE                  IE 

,^  _,.      _.               ,                Thank  you  for 

(rriRdil  card  pipirstinn  Hate)                                    '         '     , 

your  order! 

(Purchase  Order  No.) 

YES    NO 

May  we  nuke  your  name/address  available  to  other  mailers?  LJ    I    I 


(Authorizing  Signature) 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


(WJ) 


-M 


!'i«  ...a-K-i  .^  ,    -j.>?;j;»ii?jtfc rf  ■»•;;'*  {>".!..•  .S  ,'.T;' .vi ■;,-■. 


*  'V  >•.>;.■*• 


/O^A? 


a 


izs.  ■-?.zKBJsi?%- 


-^?#a5- 


n 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Annual  voUimcs  conUiniag  Ihc  public  mcaMget 
and  ilalerocnla.  ncwa  conftrencM.  and  other 
•elecVed  papers  rcleand  by  the  While  Houae. 

Volumet  for  the  following  ycara  are  available:  other 
volumet  not  lifted  are  out  of  print. 


Ronald  Reagan 


George  Bush 


1963 
(Book  I). 


MiM 


(Book  II). 


— J32.( 


1M9 
(Book  I) 


(BookO). 


1984 

(Book  I) SMJM 

19M 

(Book  II) $3«jn 

434.00 

S3M0 


1015 
(Book  I) 


IMO 

(Book  I^  ••* ^n*00 

19S0 
(BookM). 


(Book^ 


1991 
(Book!). 


..4«li» 


1986 
(Bookl^ 


J37.88 

If) tasM 


1991 

(Book  U) $44J» 


1987 

fPOOil  If- 


jnm 


1987 
(Book  H^. 


1988 

(Book  I) — 439.00 


(BookO), 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Adminislralion 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(ftov  2/83) 


'S 


other 


JtMM 


9ujn 


SUlional 


IjCntS 
7954 


ISS 


97 

^Y 
2  1 

9  93 

Ml 

UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICRO  EDITION. 


5-21-93 

Vol.  58  No.  97 


Friday 

May  21, 1993 


United  States 
Government 
Printing  Office 


SUPERIK 
OF  DOCl  lyiE 
Washing 


r£NDENT 

NTS 
-^n,  DC  20402 


OFFICIAL  Business 

Penally  foil  private  use,  S300 


*****************5-DIGIT      48106 


93 


A   FR    SERIA300S    NOV 
SERIALS    PROCESSING 
UNIV   MICROFILMS    INTL 
300   N   ZEEB   RD 
ANN    ARBOR  MI       48106 


SECOND  CLASS  NEWSPAPER 

P()st.*g«f  and  ft^^;s  P.url 

U  S  Govnrnmont  Prifitinq  Of(i(,<' 

(ISSN  0097  6326» 


._J 


5-2 

Vol. 
Pag 


5-21-03 

Vol.  58       No.  97 

Paget  29521-29776 


Friday 

May  21,  1993 


Briafingi  on  How  To  Um  Um  Fodoral  Regi^er 
For  information  on  briefings  in  Washington.  DC.  and 
Philadelphia,  PA.  see  announcement  on  the  inside  cover 
of  this  issue. 


L   J 


n 


Federal  Regiater  /  Vol.  58,  No.  97  /  Wednesday.  May  21,  1993 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch,  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Fed«ral  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  doounents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  in8p>ection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.Q 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  tor  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasteiCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  PubUcalion:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 

Subscriptions: 
Paper  or  fiche  202-783-323* 

Magnetic  tapes  512-1530 

Problems  with  public  subscriptions  512-2303 

Single  copiasAAck  copies: 

Paper  or  fiche  783-3238 

Magnetic  tapes  812-1530 

Problems  with  public  single  copies  512-2457 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche  523-5243 

Magnetic  tapes  512-1530 

Problems  with  Federal  agency  subscriptions  523-5243 

For  v»hm  tolephone  aitmban.  am  the  RsmW  Aids 
•i  IIm  nd  of  thu  ianie. 


® 


FOR: 

WHO: 
WHAT: 


WHY: 
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WHAT  IT  IS  AND  HOW  TO  U^E  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  OBice  of  the  Federal  Register. 
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iystem  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
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PHILADELPHIA,  PA 

May  25,  at  1:00  pm 
William  J.  Green,  Jr, 
Federal  Building, 
Conference  Room  6306-10, 
600  Arch  St. 
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Federal  Information  Center 
1-800-347-1997 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  73  and  74 
RiN3150-AE27 

Licensee*'  Announcements  of 
Safeguards  Inspections 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
concerning  safeguards  inspections  at 
facilities  that  possess  a  formula  quantity 
of  strategic  special  nuclear  material  in 
unirradiated  form.  The  purpose  of  the 
rule  is  to  ensure  that  the  presence  of 
NRC  safeguards  inspectors  at  affected 
facilities  is  not  announced  nor  widely 
communicated  to  licensee  and 
contractor  personnel  without  the 
expressed  request  to  do  so  by  the 
safeguards  inspector.  The  rule  will 
increase  the  effectiveness  of 
unannounced  safeguards  inspections 
and  enable  a  safeguards  inspector  to 
obtain  a  more  accurate  view  of 
operations  at  the  facility. 
EFFECTIVE  DATE:  June  21, 1993. 
FOf»  FUfTTHER  INFORMATION  CONTACT: 
Priscilla  A.  Dwyet,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-2478. 

SUPPLEMENTARY  INFORMATION: 

Background 

Tho  Commission  is  concerned  that  the 
effectiveness  of  ujiannounced 
safeguards  inspections  at  certain 
facilities  required  to  maintain 
safeguards  may  be  diminished  by  the 
announcement  or  other  communication 
of  the  presence  of  a  safeguards  inspector 
on-site,  without  the  expressed  request  of 
the  safeguards  inspector.  On  November 


3, 1992  (57  FR  49656),  the  Commission 
published  a  proposed  rule  that  woiJd 
prohibit  a  licensee  or  its  contractors 
from  using  an  access  control  measure  or 
other  means  to  intentionally  give  notice 
to  other  persons  of  the  arrival  or 
presence  of  an  NRC  safeguards  inspector 
at  facilities  possessing  a  formula 
quantity  of  strategic  special  nuclear 
material  in  unirradiated  form.  Similar 
requirements  are  in  place  for  power 
reactor  sites  as  required  by  10  CFR 
50.70(b)(4). 

Safeguards  inspections  are  comprised 
of  material  control  and  accounting 
inspections,  and  physical  security 
inspections.  The  proposed  rule  was 
limited  to  safeguards  inspections  due  to 
the  expediency  by  which  most 
safeguards  degradation  can  typically  be 
compensated  for  after  the 
announcement  of  the  presence  of  an 
NRC  safeguards  inspector,  such  as,  by 
the  posting  of  a  security  officer.  The 
proposed  amendment  would  impose 
only  procedural  changes  and  is 
expected  to  have  no  economic  impact 
on  affected  licensees  or  the  public. 
Violation  of  these  rules  may  subject  a 
person  to  the  criminal  penalties  in 
section  223  of  the  Atomic  Energy  Act  of 
1954,  as  amended.  Notwithstanding,  the 
Commission  reiterates  the  position 
stated  in  the  notice  of  proposed 
rulemaking  regarding  enforcement 
action. 

As  the  NRC  said  when  it  promulgated 
10  CFR  50.70(b)(4),  which  prohibits 
nuclear  power  reactor  licensees  fi-om 
communicating  the  arrival  or  presence 
of  an  NRC  inspector  unless  asked  to  do 
so  by  the  inspector: 

Recognizing  the  po«sibility  of  inadvertent 
communication  of  an  inspector't  presence, 
the  NRC  expects  to  reserve  enforcement 
action  (only)  for  significant  intentional 
violations  of  the  [prohibition].  An  honest 
response  by  an  employee  to  an  innocent 
inquiry  that  he  [or]  she  just  saw  an  NRC 
inspector  it  not  [proscribed  by)  the  rule. 

Therefore,  an  employee  would  not  be 
required  to  lie,  in  response  to  a  question, 
about  the  prosence  of  an  NRC  inspector  (53 
FR  42940;  October  25. 1988). 

Similarly,  the  NRC  recognizes  the 
possibility  that  some  communication  of 
an  inspector's  presence  may  even  be 
necessary  on  occasion.  For  instance,  the 
p>erson  directly  in  charge  of  an  area 
being  inspected  may  need  to  inform 
certain  other  people,  perhaps  higher- 
level  managers,  that,  because  of  the 
inspection,  he  or  the  cannot  attend  a 


previously  scheduled  meeting.  An 
employee  would  not  be  required  by  the 
rule  to  cancel  previous  engagements 
without  giving  timely  and  sufficient 
reason. 

Public  Comment  on  the  Proposed  Role 

The  90-day  public  comment  period 
for  the  rule  expired  on  February  1, 1993. 
Affected  licensees  sent  no  comments  on 
the  proposed  amendment.  One  letter  of 
comment  was  received  from  a 
concerned  citizen.  The  concerned 
citizen  recommended  strengthening  the 
rule  to  prohibit  the  announcement  of 
inspections  by  anyone,  not  just  the 
licensee,  and  cited  what  were 
considered  to  be  general  violations  of 
the  existing  prohibition  contained  in  10 
CFR  50.70(b)(4).  The  Commission  notes 
that  the  comment  appears  to  focus  on 
inspections  at  power  reactor  sites,  as 
opposed  to  the  facilities  affected  by  the 
rule,  that  is,  fecilities  possessing  a 
formula  quantity  of  strategic  special 
nuclear  material  in  unirradiated  form. 
Further,  announced  inspections  are 
conducted  as  part  of  an  overall 
inspection  program.  There  are  many 
occasions  when  it  is  proper  and 
necessary  that  a  licensee  have  advance 
notice  of  an  inspection.  Notice  of  these 
inspections  may  be  widely 
communicated.  The  Commission's 
regulatory  authority  for  prohibiting  the 
announcement  of  an  inspection  does  not 
extend  beyond  its  licensees  and  its  own 
employees.  The  extension  of  this 
authority,  as  suggested  by  the  comnnent, 
is  not  within  the  Commission's  Federal 
mandate. 

One  change  has  been  made  to  the 
rule's  text  published  for  comment.  The 
Conunission  has  clarified  the  text  that 
describes  those  facilities  affected  by 
amendments  to  10  CFR  74.81.  No  other 
changes  have  been  made  to  the 
proposed  rule. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
amendment  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  55.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  the  final  rule. 

Paperwork  Rsduction  Act  Statement 

This  final  rule  contains  no  new  nor 
amended  information  collection 
requirements  and,  therefore,  is  not 
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subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et seq).  Existing 
requirements  were  approved  by  the 
Omce  of  Management  and  Budget 
approval  nimil^rs  3150-002  and  3150- 
0123. 

Regulatory  Analjrsis 

This  final  rule  will  have  no  significant 
impact  on  State  and  local  governments 
and  geographical  regions.  It  mav  have 
an  impact  on  health,  safety,  and  the 
environment,  but  only  in  the  sense  of 
preventing  adverse  impacts  on  health, 
safety,  and  the  environment  through 
more  effective  safeguards  inspections  at 
affected  facilities.  The  final  rule  makes 
it  clear  that  NRC  safeguards  inspectors 
are  to  have  a  realistic  picture  of  the 
actual  conditions  at  a  site  during  the 
inspection  process  and,  therefore,  be 
better  able  to  identify  conditions  and/or 
practices  for  corrective  action,  and  to 
ensure  that  licensees  comply  with  laws, 
regulations,  and  orders  administered  by 
NRC.  The  final  rule  imposes  procedural 
changes  only  on  affected  Ucensees  at 
minimal  or  no  cost.  This  constitutes  the 
regulatory  analysis  for  the  final  rule. 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this  rule 
will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  amendments  will  not 
impose  significant  cost  on  any  affected 
licensees  regardless  of  size. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  because  affected 
facilities  are  not  licensed  under  10  CFR 
part  50  and,  therefore,  a  backfit  analysis 
is  not  required.  This  final  rule  affects 
only  those  facilities  that  possess  a 
formula  quantity  of  strategic  special 
nuclear  material  in  unirradiated  form 
and  imposes  only  procedural  changes  at 
minimal  or  no  cost  to  the  licensee. 

List  of  Subjecta 

10  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials — transportation.  Incorporation 
by  reference.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

10  CFR  Part  74 

Accounting,  Criminal  penalties. 
Hazardous  materials — transportation. 
Material  control  and  accounting. 
Nuclear  materials.  Packaging  and 
containers.  Radiation  protection, 


Reporting  and  recordkeeping 
requirements.  Scientific  equipment, 
Special  nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments. 

PART  7^-PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIAL 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161. 68  Stat.  930,  948. 
as  amended:  sec.  147, 94  Stat.  780  (42  U.S.C 
2073.  2167,  2201);  sees.  201,  as  amended, 
204, 88  Stat.  1242,  as  amended,  1245  (42 
U.S.C  5841,  5844). 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425.  96  Stat.  2232,  2241  (42 
U.S.C  10155, 10161).  Section  73.37(0  also 
issued  under  sec.  301,  Pub.  L  96-295,  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C  2169). 

2.  In  §  73.46.  paragraph  (d)(15)  is 
added  to  read  as  follows: 

1 73.46    Fixed  sita  physical  protection 
•yatams,  aubayatwna,  componanta,  and 
procaduraa. 

•        •        •        •        • 

(d)  •  •  • 

(15)  The  licensee  may  not  announce 
or  otherwise  communicate  to  its 
employees  or  site  contractors  the  arrival 
or  presence  of  an  NRC  safeguards 
inspector  unless  specifically  requested 
to  do  so  by  the  NRC  safeguards 
inspector. 


PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

3.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57, 161, 182, 183, 68 
Stat  930,  932,  948,  953,  954,  as  amended; 
sec.  234. 83  Stat.  444.  as  amended  (42  U.S.C 
2073,  2077,  2201.  2232.  2233,  2282);  sees. 
201,  as  amended,  202.  206,  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C  5841,  5842, 
5846). 

4.  In  §  74.81,  paragraph  (d)  is  added 
to  read  as  follows: 

f74J1    ktapactlona. 

•        •        •        •        • 

(d)  At  a  faqility  using  and  possessing 
a  formula  quantity  of  strategic  special 
nuclear  material  in  unirradiated  form, 
the  licensee  may  not  announce  or 
otherwise  communicate  to  its 
employees  or  site  contractors  the  arrival 
or  presence  of  an  NRC  safeguards 


inspector  unless  specifically  requested 
to  do  so  by  the  safeguards  inspector. 

Dated  at  Rockville.  MD  this  17th  day  of 
May  1993. 
For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  C3ulk. 

Secretary  of  the  Commission. 

[FR  Doc.  93-12094  Filed  5-20-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  92-AWP-21] 

Amendment  to  Restricted  Areas  R~ 
2516,  R-2534A.  and  R-2534B; 
California 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  title 
of  Restricted  Areas  R-2516,  R-2534A. 
and  R-2534B  located  in  California,  to 
Vandenberg  AFB,  CA.  It  also  changes 
the  controlling  agency  and  using  agency 
for  R-2516.  These  are  administrative 
changes  initiated  by  the  U.S.  Air  Force 
to  reflect  its  reorganization.  There  are  no 
changes  to  the  boundaries,  altitudes, 
times  of  use,  or  activities  conducted 
within  the  affected  restricted  areas. 
EFFECTIVE  DATE:  0901  u.t.c.  July  22. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Bodenhamer,  Military  Operations 
Program  Office  (ATM^20),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-3178. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changes 
the  title  of  R-2516  from  "Naval  Missile 
Facility  Point  Arguello,  CA,"  to 
"Vandenberg  AFB.  CA."  The  title  of  R- 
2534A  and  R-2534B  is  changed  from 
"Point  Arguello.  CA."  to  "Vandenberg 
AFB.  CA."  This  action  also  changes  the 
controlling  agency  for  R-2516  from 
"Western  Space  and  Missile  Center, 
Vandenberg  AFB.  CA."  to  "FAA,  Los 
Angeles  ARTCC."  and  the  using  agency 
for  R-2516  fi-om  "Western  Space  and 
Missile  Center  (WSMC)/SE.  Vandenberg 
AFB,  CA."  to  "U.S.  Air  Force, 
Commander.  30th  Space  Wing  (30  SPW/ 
CC).  Vandenberg  AFB.  CA."  These 
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administrative  changes  were  initiated  by 
the  Department  of  the  Air  Force  to 
reflect  its  reorganization.  Because  this 
action  is  a  minor  technical  amendment 
In  which  the  public  is  not  particularly 
interested,  I  find  that  notice  and  pubUc 
procedure  under  5  U.S.C  553(b)  are 
unnecessary.  Section  73.25  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Onkr  7400.8A 
dated  March  3, 1993. 

The  FAA  has  determined  that  this 
regiilation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operatiraally 
ciurent.  It,  therefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiact  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Eovironmental  Review 

This  action  is  an  administrative 
change  and  does  not  affect  the 
boundaries,  altitudes,  times  of  use,  or 
activities  of  the  restricted  areas. 
Accordingly,  this  action  will  have  no 
effect  on  current  air  traffic  procedures  or 
routing  of  civil  aircraft  operaticms  in  the 
area.  The  FAA,  thereftwe,  funds  that 
there  will  be  no  significant  impact  on 
the  environntent  as  a  result  of  this 
action. 

List  of  Subjects  in  14  C311  Fart  73 

Aviation  safety.  Navigation  (Air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 


PART  73-{AMENDE0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510. 1522;  E.0. 10854;  24  PR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  VS.C.  106(g); 
14  CFR  11.69. 

|73^    [Amended] 

2.  SecticHi  73.25  is  amended  as 
follows: 

R-2S16    Nmral  MiMik  FadUly  Potel 
AigMllo.  CA-(AmmM| 

By  removing  the  title  "R-2516  Naval 
Missile  Facility  Point  Aiguello,  CA,"  and 


lubstituting  "R-asie  Vandenberg  AFB.  CA," 
and  by  removing  the  present  controlling 
agency  and  usii^  agency  and  cubatituting  the 
following: 

"CoDtrolling  agency.  FAA,  Los  Angelas 
ARTOC.  Using  agency.  U.S.  Air  Force, 
Conunander.  30ih  Space  Wing  (30  SPW/OC). 
Vandenberg  AFB,  CA." 

B^2534A    Point  ArgMllo.CA—(AflMiMi«I) 

By  remoring  the  title  "R-2534  A  Point 
Arguello.  CA"  and  subrtituting  "R-2534A 
Vandenberg  AFB,  CA." 

R-2534B    PoiBi  ArgBello.  CA-lAMMtMi) 

By  removing  the  title  "R-2534B  Point 
Ai^ello,  CA,"  and  subttitutii^  "R-2534B 
Vandenberg  AFB,  CA." 

Issued  in  Washington,  DC,  oo  May  11. 

1993. 

Willie  CFMmhi. 

Acting  Manager,  Aiispact-Hules  and 

Aewnautical  Information  Division. 

[FR  Doc.  93-12068  Filed  5-20-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  163 

[OockM  No.  86P-02S7] 

Cacao  Producta;  Amandment  of  the 
Standarda  of  Idantity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
final  rule  to  amend  the  standards  of 
identity  for  certain  cacao  products.  The 
amendments  will:  Provide  for  the  use  of 
safe  and  suitable  nutritive  carbohydrate 
sweeteners,  neutralizing  agents,  and 
emulsifiers  in  these  products;  revise  the 
current  milkfiat  content  requirements  for 
milk  chocolate,  buttermilk  chocolate, 
skim  milk  chocolate,  and  mixed  dairy 
product  chocolates;  eliminate  the 
current  nonfat  milk  solids-to-milkfat 
ratio  for  certain  cacao  products;  and  . 
revise  the  standards  for  coatings.  The 
final  rule  will  also  update  the  language 
and  format  of  the  standards.  The 
amendments  will  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers 
and.  to  the  extent  practicable,  will 
achieve  consistency  with  the  Codex 
Alimentarius  Commission  (the  Codex) 
International  Standards  for  Chocolate 
and  fcMT  Cocoa  Powders  ((Cocoas)  and  Dry 
Cocoa — Sugar  Mixtures. 
DATW:  July  20, 1993,  for  all  affected 
products  initially  introduced  or  initially 
dehvered  for  introduction  into  interstate 
commerce  on  or  after  this  date.  The 


Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  wiih  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  a  certain 
publication  In  21  CFR  163.5.  effective 
July  20, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-205-5106. 

SUPPLEMENTARY  mFORMATKM: 

I.  Background 

In  the  Federal  Register  of  June  5. 1902 
(57  FR  23989).  FDA  pubUshed  a 
tentative  final  rule  to  amend  the 
standards  of  identity  for  cacao  products 
in  part  163  (21  CFR  part  163).  This 
tentative  final  rule  addressed  comments 
received  in  response  to  a  proposed  rule 
on  the  cacao  product  standards  that  was 
published  in  the  Federal  Register  of 
January  25, 1989  (54  FR  3615),  and  that 
responded  to  a  citizen  petition 
submitted  by  the  Chocolate 
Manufacturera  Association  of  the  United 
States  of  America  (CMA). 

This  rulemaking,  based  on  the  CMA 
petition,  was  initiated  under  authority 
of  section  701(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  371(e))  which  required  formal 
rulemaking  in  any  action  for  the 
issuance,  amendment,  or  repeel  of  a 
food  standard.  However,  the  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments)  (Pub.  L  101-535), 
enacted  November  8. 1990,  removed 
rulemakings  on  food  standards  (except 
for  actions  for  the  amendment  or  repeal 
of  food  standards  of  identity  for  dairy 
products  or  maple  sirup)  from  the 
coverage  of  21  U.S.C.  371(e).  To  ensure 
that  no  one  was  prejudiced  by  this 
change  in  procediu^,  and  to  ensure  that 
FDA  was  apprised  of  all  relevant 
concerns  before  deciding  on  a  final  rule, 
the  agency  prepared  the  June  5, 1992. 
document  as  a  tentative  final  rule.  In 
addition,  during  the  time  between  the 
proposed  rule  and  the  tentative  final 
rule,  a  number  of  issues  were  raised  that 
were  outside  the  scope  of  the  original 
proposal.  Therefore,  FDA  divided  the 
June  5, 1992,  tentative  final  rule  into 
two  sections:  Section  II.A.  Tentative 
Final  Pule;  and  section  n.B.  Issues  for 
Future  Rulemaking.  (FDA  published  a 
notice  in  the  Federal  Register  (57  FR 
54195,  November  17, 1992)  announcing 
that  it  was  reopening  until  May  17, 
1993.  the  comment  period  for  those 
issues  in  section  n.B.  of  the  tentative 
final  rule.) 

The  agency  announced  that  it 
intended  to  issue  a  final  rule  on  section 
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n.A.  of  the  June  5, 1992,  tentative  final 
rule  as  expeditiously  as  possible. 
Interested  persons  were  given  until  July 
6, 1992,  to  comment  on  section  n.A.  The 
agency  received  11  letters,  each 
containing  one  or  more  comments,  from 
trade  associations,  chocolate 
manufacturers,  and  ingredient 
suppliers.  Most  comments  supported 
the  proposed  amendments  and  urged 
FDA  to  proceed  to  a  final  rule  on  the 
issues  in  section  n.A.  as  quickly  as 
possible.  Several  comments  requested 
further  clarification  of  certain  issues 
(e.g.,  whether  certain  ingredients  would 
be  nutritive  cpbohydrate  sweeteners)  or 
suggested  modification  of  various 
provisions  of  the  tentative  final  rule  to 
amend  the  standards  for  cacao  products. 
A  summary  of  the  specific  comments 
and  the  agency's  responses  follow. 

n.  Sweetener* 

In  the  June  5, 1992,  tentative  final 
rule,  FDA  proposed  to  amend  the 
standards  of  identity  for  certain  cacao 
products  to  include  the  functional  group 
designation  "nutritive  carbohydrate 
sweeteners"  rather  than  listing  specific 
permitted  sweeteners.  To  minimize 
possible  confusion,  the  agency  included 
in  the  preamble  of  that  rule  a  discussion 
of  the  characteristics  that,  when  used 
collectively,  describe  the  class  of 
sweeteners  commonly  known  as 
"nutritive  carbohydrate  sweeteners."  In 
its  discussion,  FDA  stated  that  nutritive 
carbohydrate  sweeteners:  (1)  Are 
relatively  low  molecular  weight 
saccharides:  (2)  can  be  metabolized  (i.e., 
have  greater  than  2  percent  of  the 
caloric  value  of  sucrose  per  equivalent 
imit  of  sweetening  capacity);  and  (3) 
have  sufficient  sweetening  power  to 
function  as  sweeteners.  FDA  also  stated 
that,  under  the  proposed  amendment, 
these  sweeteners  would  have  to  be  "safe 
and  suitable." 

In  addition,  the  agency  responded  to 
comments  requesting  clarification  on 
whether  certain  ingredients  would  be 
considered  nutritive  carbohydrate 
sweeteners.  In  its  discussion,  FDA 
stated  that  maltodextrin,  which  is 
defined  in  §  184.1444  (21  CFR  184.1444) 
as  a  "nonsweet  nutritive  saccharide 
polymer,"  is  not  a  sweetener  for  the 
purpose  of  these  standards.  FDA  also 
stated  that  the  comments  did  not 
provide  sufficient  information 
concerning  the  nature  of  fruit  juice^ 
concentrate  and  maltodextrin  or  dextrin 
mixtures  to  justify  consideration  of 
these  combinations  of  ingredients  as 
nutritive  carbohydrate  sweeteners  that 
are  suitable  for  use  in  the  manufacture 
of  cacao  products. 

1.  One  comment  argued  that 
"nutritive  carbohydrate  sweeteners" 


should  not  necessarily  consist  only  of 
low  molecular  weight  saccharide 
components.  The  comment  cited  the 
agency's  position  (57  FR  23989  at 
23991)  that  glucose  sirup  (defined  in 
§  168.120  (21  CFR  168.120))  as  the 
purified,  concentrated,  aqueous  solution 
of  nutritive  saccharides  obtained  from 
edible  starch)  is  a  nutritive  carbohydrate 
sweetener.  The  comment  also  noted  that 
the  listing  of  nutritive  carbohydrate 
sweeteners  approved  by  the  Codex  and 
tentatively  approved  by  FDA  for  use  in 
cacao  products  is  not  limited  to  pure 
saccharides.  The  comment  maintained 
that  the  Codex  list  includes  foods  such 
as  honey,  glucose  sirup,  and  dried 
glucose  sirup  that,  like  fruit  juice 
concentrate,  contain  nonsaccharide 
components.  The  comment  conceded 
that  some  concentrated  flavor  and  acid 
components  of  certain  sweeteners  may 
be  too  strong  or  unpleasant  to  meet  with 
consumer  acceptance  and,  thus,  would 
not  be  suitable  for  use  in  cacao 
products.  However,  the  comment 
maintained  that  the  presence  of  fruit 
flavors,  acids,  and  friiit  juice  solids 
should  not,  by  itself,  make  a  sweetener 
unsuitable  for  use  in  chocolate 
confections.  The  comment  further  stated 
that  some  fruit  juice  concentrates,  such 
as  apple  juice  and  white  grape  juice 
concentrate,  are  very  bland  and  are 
naturally  low  in  acid  and  nonsaccharide 
fruit  juice  solids. 

FDA  agrees  that  nutritive 
carbohydrate  sweeteners  may  contain 
other  components  in  addition  to  low 
molecular  weight  saccharides.  FDA 
notes  that  because  the  saccharides  in 
some  nutritive  carbohydrate  sweeteners 
are  produced  from  the  partial  hydrolysis 
of  edible  starch,  the  nutritive 
carbohydrate  sweeteners  also  contain 
other  components  in  addition  to  low 
molecular  weight  saccharides.  Of  course 
these  sweeteners  must  still  have 
significant  sweetness.  In  glucose  sirup, 
the  extent  of  hydrolysis  controls  the 
ratio  of  low-to-high  molecular  weight 
saccharides.  Varying  the  extent  of 
hydrolysis  or  degree  of  conversion  of 
starch  to  sugars  affects  the 
characteristics  (e.g.,  sweetness  and 
viscosity)  of  the  product.  However, 
§  168.120(b)(1)  requires  that  glucose 
sirup  contain  sufficient  low  molecular 
weight  saccharides  (i.e.,  not  less  than  20 
percent  dextrose  equivalent)  to  ensure 
sufficient  sweetening  properties  for  the 
ingredient  to  be  considered  a  sweetener. 
The  higher  molecular  weight 
saccharides  present  in  glucose  sirup  are 
bland  in  flavor  and  are  a  naturally 
occurring  component  of  the  food.  As 
such,  their  presence  does  not  preclude 


the  use  of  glucose  sirup  as  a  nutritive 
carbohydrate  sweetener. 

FDA  noted  in  the  tentative  final  rule 
(57  FR  23989  at  23992)  that  products 
such  as  "decolorized,  decharacterized 
grape  juice  concentrates,"  which  are 
essentially  concentrated  solutions  of 
sugars  from  fruit,  are  nutritive 
carbohydrate  sweeteners. 

Based  on  the  argument  supplied  by 
the  comment,  the  agency  has  further 
considered  the  use  of  fruit  juice 
concentrate-based  sweeteners  in  cacao 
products.  FDA  has  concluded  that  to  be 
consistent  with  its  treatment  of  other 
nutritive  carbohydrate  sweeteners  that 
contain  higher  molecular  weight 
saccharide  or  nonsaccharide 
components,  the  presence  of  naturally 
occurring  fruit  flavors,  acids,  and  fruit 
solids  should  not  preclude  the  use  of 
fhiit  juice  concentrates  as  nutritive 
carbohydrate  sweeteners  in  cacao 
products.  Therefore,  FDA  agrees  with 
the  comment  that  fruit  juice 
concentrates,  such  as  apple  juice  and 
white  grape  juice  concentrate,  would  be 
nutritive  carbohydrate  sweeteners, 
suitable  for  use  in  certain  cacao 
products. 

2.  Another  comment  pointed  out  that 
maltodextrin,  dextrins,  or  rice  syrup 
solids  are  added  to  fruit  juice 
concentrate-based  sweeteners  as  a 
carrier  or  drying  aid  for  the  fruit  juice 
concentrate.  The  comment  stated  that 
addition  of  these  substances  was 
necessary  to  achieve  certain  physical 
properties  in  the  sweetener  that  are 
required  by  virtue  of  the  manufacturing 
process  for  sweetened  cacao  products. 
The  comment  maintained  that  because 
fruit  juice  concentrate  and  rice  syrup 
solids  are  both  nutritive  carbohydrate 
sweeteners,  a  mixture  of  these 
ingredients  would  also  be  a  nutritive 
carbohydrate  sweetener.  The  comment 
urged  FDA  to  proceed  with  final 
rulemaking  for  cacao  standards  and  to 
defer  for  later  consideration  the  issue  of 
fruit  juice  concentrate-based  sweeteners 
that  contain  maltodextrin  or  dextrin 
mixtures. 

FDA  generally  agrees  with  the 
comment.  FDA  stated  in  the  tentative 
final  rule  (57  FR  23989  at  23992)  that 
rice  syrup  solids  are  nutritive 
carbohydrate  sweeteners.  Thus,  a 
mixture  of  fruit  juice  concentrate  and 
rice  syrup  solids  would  also  be  a 
nutritive  carbohydrate  sweetener  and 
may  be  suitable  for  use  in  cacao 
products.  However,  except  for  the 
standards  for  chocolate  coatings  made 
with  vegetable  fat,  §§  163.150, 163.153, 
and  163.155,  which  provide  for  the  use 
of  safe  and  suitable  bulking  agents  and 
formulation  aids,  there  is  no  provision 
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for  the  use  of  maltodextrin  or  dextrin  in 
standardized  cacao  products. 

Although  FDA  has  been  persuaded  by 
the  preceding  comment  that  nutritive 
carbohydrate  sweeteners  do  not 
necessarily  consist  solely  of  low 
molecular  weight  saccharide 
components,  the  agency  notes  that  the 
other  components  of  such  sweeteners 
(e.g.,  higher  molecular  weight 
saccharides  in  glucose  syrup)  are 
naturally  occurring  constituents  of  the 
food  and  do  not  negate  or  detract  from 
the  abihty  of  the  food  to  function  as  a 
nutritive  carbohydrate  sweetener. 

FDA  advises  that  the  naturally 
occurring  nonsaccharide  components  of 
an  ingredient  that  has  a  long  history  of 
use  as  a  nutritive  carbohydrate 
sweetener  are  not  the  same  as  a 
nonsaccharide  component  in  an 
ingredient  that  is  a  blend  of  a  nutritive 
carbohydrate  sweetener  and  a 
nonsaccharide.  FDA  lacks  sufficient 
information  to  conclude  that  a 
sweetener  that  is  a  blend  of  a  nutritive 
carbohydrate  sweetener  and  an 
ingredient  that  is  not  a  nutritive 
carbohydrate  sweetener  would  still  be  a 
nutritive  carbohydrate  sweetener. 
Because  this  rulemaking  is  concerned 
with  whether  to  expand  the  provisions 
in  part  163  to  provide  for  the  use  of 
nutritive  carbohydrate  sweeteners  in 
cacao  products,  considering  whether 
fruit  juice  concentrate-based  sweeteners 
containing  maltodextrin  or  dextrins 
would  be  suitable  for  use  in  cacao 
products  is  outside  the  scope  of  this 
rulemaking. 

However,  as  stated  in  section  n.B. 
Issues  for  Future  Rulemaking  of  the 
tentative  final  rule  (57  FR  23989  at 
23996),  FDA  recognizes  that  various 
forms  of  new  sweetening  ingredients 
will  become  available  with  advances  in 
food  technology  and  changes  in 
consumer  expectations.  FDA  advised 
that  should  it  receive  comments  (or  a 
petition)  that  support  further 
broadening  the  provision  for  the  use  of 
safe  and  suitable  sweeteners  in  cacao 
products,  this  action  would  be 
addressed  in  a  future  rulemaking.  The 
agency  intends  to  consider  the  request 
to  use  fruit  juice  concentrate-based 
sweeteners  containing  maltodextrin  or 
dextrins  to  sweeten  standardized  cacao 
products  in  any  future  rulemaking 
addressing  whether  it  would  be 
desirable  to  further  broaden  the 
provision  for  the  use  of  sweeteners  in 
cacao  products  to  provide  for  "safe  and 
suitable  sweeteners"  rather  than  "safe 
and  suitable  nutritive  carbohydrate 
sweeteners." 

3.  Another  comment  stated  that  based 
on  their  composition  and  metabolism, 
polyols  should  be  considered  "nutritive 


carbohydrate  sweeteners."  However,  the 
comment  did  not  offer  any  Information 
to  support  its  position.  Conversely,  the 
comment  maintained  that  if  FDA 
concludes  that  polyols  are  not  suitable 
for  use  as  sweeteners  in  cacao  products, 
it  should  characterize  the  acceptable 
sweetenere  as  "safe  and  suitable 
saccharides"  or  "safe  and  suitable 
sugare"  rather  than  "nutritive 
caiix)hydrate  sweeteners"  to  further 
emphasize  the  distinction  drawn  in  the 
tentative  final  rule  between 
"saccharides,"  i.e.,  sugars,  and  other 
sweetenera.  The  comment  argued  that 
continued  use  of  the  phrase  "nutritive 
carbohydrate  sweeteners"  in  a  way  that 
excludes  polyols  could  result  in 
excluding  the  appropriate  use  of  polyols 
in  many  foods.  Finally,  the  comment 
urged  that  FDA  "recognize  that  polyols 
are  not  'sugars'  so  that  a  properly 
limited  'sugar  free'  claim  would  be 
appropriate  for  polyol-sweetened 
foods." 

FDA  disagrees  with  the  comment  that 
polyols,  also  known  as  polyhydric 
alcohols  or  sugar  alcohols,  are  nutritive 
carbohydrate  sweeteners.  As  stated  in 
the  tentative  final  rule  (57  FR  23989  at 
23991)  and  repeated  in  this  preamble, 
one  of  the  characteristics  that 
collectively  describes  the  class  of 
sweeteners  commonly  known  as 
"nutritive  carbohydrate  sweeteners"  is 
that  they  are  relatively  low  molecular 
weight  saccharides.  Biased  on  the  first 
comment  discussed  in  this  section,  FDA 
has  modified  its  definition  of  "nutritive 
carbohydrate  sweeteners"  to  reflect  that 
some  of  the  sweetenera  commonly 
recognized  as  nutritive  carbohydrate 
sweeteners  do  not  consist  solely  of  low 
molecular  weight  saccharides  but  may 
also  contain  naturally  occurring 
nonsaccharide  constituents.  However,  it 
is  the  saccharide  component  of  such 
sweeteners  that  traditionally  has 
resulted  in  their  inclusion  in  the  class 
of  sweetenera  known  as  "nutritive 
carbohydrate  sweeteners." 

As  noted  in  the  tentative  final  rule  (57 
FR  23989  at  23992),  polyols  such  as 
sorbitol  (§184.1835  (21  CFR  184.1835)) 
and  xylitol  (§  172.395  (21  CFR  172.395)) 
are  usually  used  as  sweetenere  in  foods 
for  special  dietary  use.  They  also 
provide  other  technical  functions  that 
may  be  beneficial  in  chocolate- 
containing  confections.  However,  as 
polyhydric  alcohols,  these  ingredients 
are  not  saccharides.  Further,  the  polyol 
sorbitol  is  defined  in  §  184.1835  as  a 
"nutritive  sweetener,"  not  as  a  nutritive 
carbohydrate  sweetener. 

Because  polyols  are  not  nutritive 
carbohydrate  sweeteners,  and  this 
rulemaking  is  concerned  with  whether 
to  expand  the  provisions  in  part  163  to 


provide  for  the  use  of  nutritive 
carbohydrate  sweetenera,  whether 
polyols  are  safe  and  suitable  for  use  in 
cacao  products  is  outside  the  concerns 
of  this  rulemaking.  The  issue  of  whether 
polyols  are  suitable  to  sweeten 
standardized  cacao  products  is  a  subject 
for  a  future  rulemaking,  e.g.,  whether  it 
would  be  appropriate  to  fiuiher  broaden 
the  provision  for  the  use  of  sweetenere 
in  cacao  products  to  read  "safe  and 
suitable  sweetenere"  or  "safe  and 
suitable  nutritive  sweetenere"  rather 
than  "safe  and  suitable  nutritive 
carbohydrate  sweeteners,"  as  stated  in 
section  n.B.  Issues  for  Future 
Bulemaking  of  the  tentative  final  rule. 

FDA  also  disagrees  with  the 
suggestion  that  it  should  redesignate  the 
optional  sweetenere  in  cacao  standards 
as  "sugare"  or  "saccharides."  FDA 
proposed  to  replace  the  specified 
optional  saccharine  ingredients  in  the 
cacao  standards  with  the  functional 
group  designation  "nutritive 
carbohydrate  sweetenere"  to  provide 
greater  flexibility  in  the  choice  of 
sweetenere  that  can  be  used  in  cacao 
products  and  to  reduce  the  need  to 
amend  the  cacao  products  standards  as 
other  safe  and  suitable  nutritive 
carbohydrate  sweetenere  are  developed. 
The  action  requested  by  this  comment, 
however,  would  limit  the  choice  of 
sweetenere,  not  expand  it,  because 
many  nutritive  caroohydrate  sweeteners 
(e.g.,  fiiiit  juice  concentrates)  are  not 
exclusively  composed  of  saccharides 
and  thus  could  not  be  used. 

The  agency  notes  that  the  phrase 
"nutritive  cairbohydrate  sweetenere"  is 
used  extensively  in  both  the  scientific 
literature  and  in  existing  FDA  standards 
of  identity  to  refer  to  the  class  of 
sweetenere  in  question.  The  phrase  is 
also  consistent  with  Codex  provisions 
for  the  use  of  "suitable  carbohydrate 
sweetenere"  in  cacao  products. 
Therefore,  the  agency  believes  that  it 
would  be  inappropriate,  and  potentially 
confusing,  to  adopt  different 
terminology. 

With  respect  to  the  use  of  a  "sugar 
free"  claim  for  polyol-sweetened  foods, 
in  a  final  rule  on  nutrition  labeling  (58 
FR  2079,  January  6,  1993),  FDA  defined 
"sugare"  as  "the  sum  of  all  mono-  and 
disaccharides  (such  as  glucose,  fructoA, 
lactose,  and  sucrose)."  This  definition  is 
set  forth  in  21  CFR  101.9(c)(6)(ii).  In  the 
nutrition  labeling  final  rule  (58  FR  2079 
at  2099),  FDA  stated  that  sugar  alcohols 
are  not  sugare,  that  they  have  many 
chemical  and  physiological  properties 
that  are  different  from  sugars,  and  that 
it  is  these  differences  that  make  them 
useful  as  sugar  substitutes. 

In  its  final  rule  on  nutrient  content 
claims  (58  FR  2302,  January  6, 1993), 
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FDA  established  $  101.60(c)(1)  (21  CFR 
101.60(c)(1)),  which  provides  for  the  use 
of  the  term  "sugar  free"  on  foods  that 
contain  less  than  0.5  grams  (g)  of  sugars 
as  defuied  in  §  101.9(c)(6)(ii)  per 
serving.  Thus,  a  food  containing  sugar 
alcohols  may  bear  a  "sugar  free"  claim 
as  long  as  it  meets  the  requirements  in 
S  101.60(c)(1)  for  "sugar  free"  and  in 
§  101.g(c)(6)(tii)  that  sugar  alcohol 
content  l>e  disclosed. 

4.  One  comment  asserted  that  the 

standards  for  cacao  products  should  be 
amended  to  permit  the  use  of  any  safe 
and  suitable  sweetener.  The  comment 
stated  tliat  this  change  would  allow 
consumers  to  select  products  sweetened 
with  a  variety  of  sweeteners  without  the 
confusion  of  using  a  nonstandardized  or 
fanciful  name.  The  comment  further 
stated  that  an  appropriate  name  for  such 
products  would  be,  e.g.,  "chocolate, 
sweetened  with  aspartame." 

In  the  tentative  final  rule  (57  PR 
23989  at  23996],  FDA  advised  that 
should  it  receive  substantive  comments 
(or  a  petition)  supporting  action  to 
further  broaden  the  provisions  for  the 
use  of  safe  and  suitable  sweeteners  in 
cacao  products,  it  would  consider 
initiating  a  separate  rulemaking.  The 
agency  is  limiting  this  rulemaking  to 
considering  whether  to  provide  for  the 
use  of  nutritive  carbohydrate  sweeteners 
in  cacao  products.  Thus,  the  comment  is 
outside  the  scope  of  this  rulemaking. 
The  agency  has  noted  the  comment  and 
filed  it  with  other  letters  responding  to 
section  n.B.  Issues  for  Future 
Rulemaking  of  the  tentative  final  rule. 

FDA  has  fully  considered  the 
comments  and  concluded  that 
amending  the  cacao  standards  to 
provide  for  the  use  of  safe  and  suitable 
nutritive  carbohydrate  sweeteners  will 
provide  greater  fiexibility  in  the  choice 
of  sweeteners  in  cacao  products  and 
will  minimize  the  need  to  amend  the 
standards  as  other  nutritive 
carbohydrate  sweeteners  are  found  to  be 
safe  and  suitable  for  use  in  these  foods. 

Accordingly,  FDA  is  amending  the 
standards  of  identity  for  sweet  chocolate 
in  ^  163.123(a)(1)  and  (b)(2),  milk 
chdcolate  in  §  163.130(a)(1)  and  (b)(2), 
and,  by  cross-reference,  the  standards  of 
identity  for  buttermilk  chocolate 
(§  163.135),  skim  milk  chocolate 
(§  163.140),  mixed  dairy  product 
chocolates  (§  163.145),  sweet  cocoa  and 
vegetable  fat  coating  (§  163.150),  sweet 
chocolate  and  vegetable  fat  coating 
(§  163.153),  and  milk  chocolate  and 
vegetable  fat  coating  (§  163.155),  to 
provide  for  the  use  of  nutritive 
carbohydrate  sweeteners,  as  proposed. 


m.  MUkfat  Content.  Milk  Solids 
Content,  and  Nonfat  Milk  Solid**to- 
Milkiat  Ratio 

5.  In  the  June  5, 1992,  tentative  final 
rule,  FDA  tentatively  concluded  that  it 
is  reasonable  to  reduce  the  minimum 
milkfat  content  requirement  for  milk 
chocolate  in  $  163.130  so  that  the 
proportional  milkfat  content  in  milk 
chocolate  is  not  less  than  that  of  milk 
under  the  standard  of  identity  for  that 
food  in  §  131.110  (21  CFR  131.110).  The 
agency  also  proposed  to  reduce  the 
maximum  milkfat  content  requirements 
in  buttermilk  chocolate  ($  163.135)  and 
skim  milk  chocolate  (§  163.140),  and  to 
reflect  these  changes  in  the  standard  for 
mixed  dairy  product  chocolates 

(§  163.145).  In  addition.  FDA  proposed 
to  remove  the  nonfat  milk  solids-to- 
milkfat  ratio  requirement  in  the 
standard  of  identity  for  milk  chocolate 
(§163.130). 

The  agency  did  not  receive  any 
comments  opposed  to  these  proposed 
actions.  Therefore,  FDA  is  amending 
§  163.130(a)(2)  to  reduce  the  minimum 
milkfat  content  requirement  in  milk 
chocolate  from  3.66  percent  to  3.39 
percent.  The  agency  is  also  reducing  the 
maximum  milkfat  content  requirement 
in  buttermilk  chocolate  (§  163.135)  and 
skim  milk  chocolate  (§  163.140)  from 
3.66  percent  to  3.39  percent  and 
amending  the  standard  for  mixed  dairy 
product  chocolates  in  §  163.145(a)(2)  to 
reflect  these  changes.  In  addition,  FDA 
is  removing  the  nonfat  milk  solids-to- 
milkfat  ratio  requirement  in  the 
standard  of  identity  for  milk  chocolate 
(§  163.130),  as  proposed. 

IV.  Safe  and  Suitable  Ingredients  in 
Coatings  Made  With  Vegetable  Fat 

6.  In  the  June  5, 1992,  tentative  final 
rule,  FDA  proposed  to  expand  the 
provisions  for  the  use  of  safe  and 
suitable  ingredients  in  coatings  made 
with  vegetable  fat  (§§  163.150, 163.153, 
and  163.155)  to  include  dairy-derived 
ingredients,  bulking  agents,  formulation 
aids,  humectants,  and  texturizers.  There 
were  no  objections  to  this  proposed 
action.  Therefore,  FDA  is  amending 

§§  163.150, 163.153,  and  163.155  to 
provide  for  the  use  of  safe  and  suitable 
dairy-derived  ingredients,  bulking 
agents,  formulation  aids,  humectants, 
and  texturizers  as  proposed.  This  action 
will  provide  manufacturers  with 
increased  flexibility  and  provide 
consumers  with  a  wider  range  of 
product  choices. 

V.  Calculating  Milk  Solids  Content 
Requirements  in  Cacao  Products 

In  its  discussion  of  the  use  of  dairy- 
derived  ingredients  in  coatings  made 


with  vegetable  fat  (57  FR  23989  at 
23995),  FDA  noted  that  the  minimum 
requirements  for  total  milk  solids  in  the 
existing  standards  for  milk  chocolate 
(§  163.130)  and,  by  cross-reference,  milk 
chocolate  and  vegetable  fat  (other  than 
cacao  fat)  coating  (§  163.155)  ensure  that 
these  products  contain  the  level  of  dairy 
flavor  that  consumers  expect  in  milk 
chocolate.  Conversely,  the  agency  also 
noted  that  the  sweet  chocolate 
(§  163.123)  and  sweet  chocolate  and 
vegetable  fat  (other  than  cacao  fat) 
coating  (§  163.153)  standards  contain 
maximum  milk  solids  content 
requirements  that  limit  the  dairy  flavor 
of  these  foods  and  thus  distinguish  them 
from  milk  chocolate  and  from  coatings 
made  with  milk  chocolate  and  vegetable 
fat.  Given  the  distinction  that  the 
regulations  draw,  the  agency  tentatively 
concluded  that  it  would  be 
inappropriate  to  include  dairy-derived 
ingredients,  such  as  whey  or  lactose, 
that  do  not  significantly  contribute  to 
the  dairy  character  of  the  food  in 
determining  whether  a  food  complies 
with  minimum  or  maximum  milk  soUds 
content  requirements. 

Consequently,  FDA  proposed  to  add 
new  language  to  the  standards  for  sweet 
chocolate  and  vegetable  fat  coating 
(§  163.153)  and  milk  chocolate  and 
vegetable  fat  coating  (§  163.155)  (57  FR 
23989  at  23996)  specifying  that 
compliance  with  the  total  milk  solids 
content  requirements  in  §§  163.123(a)(2) 
and  163.130(a)(2)  is  to  be  calculated 
using  only  those  diary  ingredients 
referred  to  in  §§  163.123(b)(4)  and 
163.130(b)(4). 

7.  One  comment  noted  that  the 
proposed  standards  for  sweet  chocolate 
(§  163.123),  milk  chocolate  (§  163.130), 
buttermilk  chocolate  (§  163.135),  skim 
milk  chocolate  (§  163.140),  and  mixed 
dairy  product  chocolates  (§  163.145)  do 
not  include  the  limitation  restricting 
calculation  of  milk  solids  content  of 
cacao  products  to  specified  optional 
dairy  ingredients.  The  comment  stated 
that  because  the  proposal  provided  for 
lactose  to  be  added  to  standardized 
cacao  products  as  a  nutritive 
carbohydrate  sweetener,  and  because 
lactose  is  a  milk  solid,  the  agency 
should  clarify  that  the  limitation  also 
applies  to  the  calculation  of  milk  solids 
in  §§  163.123,  163.130.  163.135, 
163.140,  and  163.145.  A  second 
comment  agreed  that  when  lactose  is 
added  as  a  nutritive  carbohydrate 
sweetener  in  cacao  products,  it  should 
not  be  counted  towards  the  milk  solids 
content  requirements  of  the  standards. 

The  agency  agrees  with  the  comments 
that  limiting  the  dairy  ingredients  used 
in  calculating  the  total  milk  solids 
content  of  standardized  cacao  products 
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to  those  that  are  specified  in 
§§  163.123(b)(4)  and  163.130(b)(4)  will 
ensure  that  these  products  contain  the 
level  of  dairy  flavor  that  consumers 
expect  from  each  product.  Although  this 
position  was  implied  in  the  preamble  of 
the  tentative  final  rule  (57  FR  23989  at 
23995),  it  was  only  explicitly  set  out  in 
proposed  §§  163.153  and  163.155.  As 
stated  in  the  tentative  final  rule,  FDA 
tentatively  concluded  that  it  would  be 
inappropriate  to  include  dairy-derived 
ingredients  that  do  not  contribute  to  the 
didry  character  of  the  food  in 
determining  whether  a  food  complies 
with  the  milk  solids  content 
requirement.  Because  FDA  is  amending 
the  cacao  products  standards  to  provide 
for  the  use  of  nutritive  carbohydrate 
sweeteners,  including  lactose,  it  is 
necessary  to  include  the  limitation 
restricting  calculation  of  milk  solids 
content  to  specified  dairy  ingredients  in 
these  standards. 

Therefore,  FDA  is  adding  new 
language  to  §§  163.153(a)  and  163.155(a) 
to  hmit  the  calculation  of  the  total  milk 
soUds  content  requirements  to  those 
dairy  ingredients  listed  in 
§§  163.123(b)(4)  and  163.130(b)(4),  as 
proposed.  FDA  Is  also  amending 
§§163.123. 163.130, 163.135, 163.140, 
and  163.145  to  expressly  limit  the 
ingredients  that  are  to  be  included  in 
determining  whether  a  product  satisfies 
the  total  milk  solids  content 
requirements  to  those  ingredients  that 
are  specified  as  optional  dairy 
in^edients  in  the  respective  standards. 

FDA  notes  that  several  of  the 
standards  in  part  131  (21  CFR  part  131) 
for  milk  and  cream  products  that  are 
optional  dairy  ingredients  in 
standardized  cacao  products  (e.g., 
sweetened  condensed  milk  (§  131.120), 
sweetened  condensed  skimmed  milk 
(§  131.122).  and  nonfat  dry  milk 
(§  131.125))  provide  for  the  use  of 
nutritive  carbohydrate  sweeteners, 
including  lactose.  Furthermore,  several 
standards  in  part  131  (e.g.,  skim  milk 
(§  131.143)  and  lowfat  milk  (S  131.135)) 
provide  for  the  addition  of  optional 
dairy  or  dairy-derived  ingredients, 
including  lactose  and  whey,  to  increase 
the  nonfat  solids  content  of  the  food. 
These  standards  provide  that  the  ratio  of 
protein  to  total  nonfat  solids  in  the  food, 
and  the  protein  efficiency  ratio  of  all 
proteins  present,  shall  not  be  decreased 
as  a  result  of  adding  such  ingredients. 
Therefore,  the  amount  of  the  dairy- 
derived  ingredients  that  can  be  added  to 
increase  the  total  solids  content  of  the 
dairy  products  in  part  131  is  Hmited. 

However,  according  to  §  131.120(a), 
sweetened  condensed  milk  must 
contain  a  sufficient  quantity  of  nutritive 
carbohydrate  sweetener  to  prevent 


spoilage.  Products  typically  contain  40 
to  45  percent  by  weight  nutritive 
carbonydrate  sweetener.  Thus,  a  dairy 
product  such  as  sweetened  condensed 
milk  sweetened  with  lactose  could 
contain  a  significant  amount  of  a  dairy- 
derived  ingredient  (i.e..  the  added 
lactose)  that  would  not  significantly 
contribute  to  the  dairy  character  of  the 

!>roduct  or  to  the  dairy  character  of  any 
bod  in  which  the  lactose  sweetened 
condensed  milk  was  used  as  an 
ingredient. 

FDA  stated  (57  FR  23989  at  23995) 
that  dairy-derived  ingredients,  such  as 
lactose  and  whey,  that  do  not  contribute 
to  the  dairy  character  of  a  food  should 
not  be  included  in  determining  whether 
a  food  meets  the  milk  solids  content 
requirements  of  the  standards.  While 
the  discussion  in  the  tentative  final  rule 
addressed  the  direct  addition  of  dairy- 
derived  ingredients  to  cacao  products, 
to  be  consistent  with  its  treatment  of 
dairy-derived  ingredients  in  coatings 
made  with  vegetable  fat,  FDA  concludes 
that  the  dairy  ingredients  used  to 
determine  whether  a  food  complies  with 
the  milk  solids  content  requirements 
must  also  significantly  contribute  to  the 
dairy  character  of  the  food,  regardless  of 
their  source. 

Thus,  for  example,  the  limitation  on 
calculating  milk  solids  content  that  it 
proposed  to  include  in  §§  163.153  and 
163.155  (i.e.,  to  limit  the  calculation  of 
total  milk  solids  content  to  those  dairy 
ingredients  that  contribute  significant 
dairy  character)  will  apply  not  only 
when  lactose  is  directly  added  as  a 
nutritive  carbohydrate  sweetener,  but 
also  when  it  (or  any  other  milk  solid  or 
dairy-derived  ingredient)  is  added  as  a 
component  of  any  of  the  specified  dairy 
ingredients  used  in  the  food.  As  stated 
in  the  tentative  final  rule,  and  supported 
by  comments  to  the  tentative  final  rule, 
lactose  should  not  be  used  in 
determining  whether  a  food  complies 
with  the  milk  solids  content 
requirements  for  cacao  products.  FDA 
knows  of  no  reason  to  include  a  dairy- 
derived  ingredient,  such  as  lactose,  in 
determining  whether  a  cacao  product 
meets  the  minimum  or  maximum  milk 
solids  content  requirements  when  it  is 
used,  for  example,  to  sweeten  an 
optional  dairy  ingredient,  while 
excluding  lactose  when  it  is  used  as  a 
nutritive  carbohydrate  sweetener  in  the 
cacao  product. 

Therefore,  FDA  is  adding  language  to 
the  above  limitations  in  §§  163.123. 
163.130. 163.135, 163.140, 163.145. 
163.153,  and  163.155  to  specify  that  the 
amount  of  the  milk  sohd  component 
beyond  that  amount  that  is  a  normal 
component  of  the  specified  dairy 
ingredient  (e.g.,  lactose  added  to 


sweetened  condensed  milk)  is  to  be 
excluded  from  the  calculation  of 
minimum  and  maximum  milk  solids 
content  requirements  in  standardized 
cacao  products.  FDA  believes  that  this 
action  is  a  logical  outgrowth  of,  and 
fully  consistent  with,  the  limitations  on 
determining  compliance  with  the 
minimum  and  maximum  milk  solids 
requirements  proposed  in  the  tentative 
final  rule.  FDA  also  believes  that  this 
action  will  ensure  that  cacao  products 
contain  the  level  of  dairy  flavor  that 
consimiers  expect  from  each  product. 

VI.  Percent  Fat  in  Qiocolate  Liquor 

In  the  January  25, 1989,  proposed  rule 
(54  FR  3615),  FDA  proposed  to  retain 
the  existing  cacao  fat  content 
requirements  for  chocolate  liquor  in 
§  163.111.  The  agency  also  proposed  to 
remove  the  method  of  calculating 
chocolate  Uquor  content  based  on  the 
weight  of  nonfat  cacao  solids  in  finished 
sweet  chocolate  and  milk  chocolate 
(§§  163.123(a)(2)  and  163.130(a)(2)). 

8.  A  comment  to  the  proposed  rule 
stated  that  current  research  in  breeding 
has  produced  cacao  nibs  containing  up 
to  60  percent  cacao  fat.  The  comment 
requested  that  FDA  increase  the  upper 
limit  for  cacao  fat  content  in  the 
standard  for  chocolate  liquor  ($  163.111) 
from  "not  more  than  58  percent"  to  "not 
more  than  60  percent"  to  reflect  the 
changes  in  cacao  fat  content  of  cacao 
nibs  which  have  resulted  from  breeding 
programs.  The  comment  also  stated  that 
an  increase  in  cacao  fat  content  in 
chocolate  liquor  should  not  be 
accompanied  by  a  decrease  in  nonfat 
cacao  solids  in  the  finished  cacao 
product. 

In  the  tentative  final  rule,  FDA 
proposed  (57  FR  23989  at  23993)  to 
increase  the  maximum  cacao  fat  content 
requirement  in  chocolate  liquor 
(§  163.111)  from  58  percent  to  60 
percent  to  reflect  an  increased  fat 
content  in  cacao  beans.  The  agency  also 
proposed  to  retain  the  calculation  to 
determine  chocolate  liquor  content  in 
the  current  standards  for  sweet 
chocolate  (§  163.123(a))  and  milk 
chocolate  (§  163.130(a)  to  ensure  that 
the  nonfat  cacao  solids  content  of  these 

f>roducts  is  not  diminished  when  higher 
evels  of  cacao  fat  are  used. 

The  agency  did  not  receive  any 
comments  opposed  to  these  proposed 
actions.  Therefore,  FDA  is  amending  the 
standard  for  chocolate  liquor  in 
§  163.111  by  inareasing  the  maximum 
cacao  fat  content  requirement  from  "not 
more  than  58  percent"  to  "not  mora 
than  60  percent,"  and  is  retaining  the 
calculation  to  determine  chocolate 
liquor  content  in  the  standards  for  sweet 
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chocolate  (§  163.123(a))  and  milk 
chocolate  (§  163.130(a))  as  proposed. 

Vn.  Chocolate  Coatings  Made  with 
Vegetable  Fat 

9.  FDA  proposed  to  revise  §§  163.150. 
163.153,  and  163.155  by  removing  the 
phrase  "other  than  cacao  fat"  from  the 
names  of  coatings  made  with  vegetable 
fat  (57  FR  23989  at  23994). 

Ft)A  also  proposed  a  number  of 
changes  to  the  standards  for  coatings 
made  with  vegetable  fat  to  provide 
manufacturers  with  increased  flexibility 
in  choice  of  ingredients  and  to  provide 
consumers  with  a  broader  range  of 
product  choices  than  had  been  provided 
by  the  standards.  Specifically,  FDA 
proposed  to  amend  the  standard  for 
"sweet  cocoa  and  vegetable  fat  (other 
than  cacao  fet]  coating"  in  §  163.150  to 

[)rovide  for  the  optional  use  of  chocolate 
iquor  (57  FR  23989  at  23994).  FDA 
stated  that  this  action  would  allow 
manufactxuers  to  supplement  or  replace 
part  of  the  cocoa  in  coatings  made  with 
sweet  cocoa  and  vegetable  fat  with 
chocolate  liquor  while  maintaining  the 
minimum  required  nonfat  cacao  solids 
content  requirement  for  the  food.  The 
agency  pointed  out  that  this  action 
would  also  allow  consumers  to  choose 
firom  a  wider  range  of  products  that 

Srovide  the  expected  level  of  chocolate 
avor  (57  FR  23989  at  23994). 
Further.  FDA  proposed  (57  FR  23989 
at  23995)  to  expand  the  coverage  of 
§  163.155  (milk  chocolate  and  vegetable 
fat  (other  than  cacao  fat)  coating)  to 
provide  for  products  that  contain  less 
than  3.3  percent  by  weight  of  milkfat 
and  are  labeled  "skim  milk  chocolate 
and  vegetable  fat  coating."  FDA  stated 
(57  FR  23989  at  23995)  that  this  action 
would  provide  a  means  whereby 
manufacturers  could  produce  milk 
chocolate-like  coatings  with  vegetable 
fets  that  are  not  compatible  with 
milkfat.  while  coatings  labeled  "milk 
chocolate  and  vegetable  fat  coating" 
would  continue  to  contain  levels  of 
milkfat  and  milk  solids  equal  to  those  in 
milk  chocolate. 

FDA  did  not  receive  any  comments 
Ojpposed  to  these  proposed  actions, 
llierefore,  FDA  is  revising  the  heading 
of  §  163.150  as  Sweet  cocoa  and 
vegetable  fat  coating.  §  163.153  as  Sweet 
chocolate  and  vegetable  fat  coating,  and 
S  163.155  as  Milk  chocolate  and 
vegetable  fat  coating,  as  proposed.  FDA 
is  amending  the  description  in 
§  163.150(a)(1)  to  provide  for  the 
optional  use  of  chocolate  liquor.  FDA  is 
also  amending  the  standard  for  milk 
chocolate  and  vegetable  fat  coating  in 
§  163.155  to  provide  for  products  that 
contain  less  than  3.3  percent  by  traight 
of  milkbt  and  are  labeled  "skiin  milk 


chocolate  and  vegetable  fat  coating,"  as 
proposed. 

Vm.  Other  Matters 

10.  Two  comments  commended  FDA 
for  proposing  to  provide  for  the  use  of 
functional  ingredients  such  as 
polydextrose  in  coatings  made  with 
vegetable  fat.  The  comments  requested 
that  FDA,  in  promulgating  its  final  rule, 
also  provide  for  the  use  of  polydextrose 
in  the  cacao  product  standards  in 
§§  163.110  (cacao  nibs).  163.111 
(chocolate  liquor),  163.112  (breakfast 
cocoa).  163.123  (sweet  chocolate), 
163.130  (milk  chocolate),  163.140  (skim 
milk  chocolate),  and  163.145  (mixed 
dairy  product  chocolates).  The 
comments  maintained  that  because 
polydextrose  §  172.841  (21  CFR 
172.841)  is  approved  for  use  in  hard  and 
soft  candy,  and  because  these  categories 
include  the  above  mentioned  foods,  the 
agency  should  state  its  approval  of  the 
use  of  polydextrose  in  the  additional 
cacao  products  in  §8 163.110, 163.111, 
163.112, 163.123, 163.130, 163.140,  and 
163.145. 

The  agency  disagrees  with  the 
comments.  FDA  notes  that  the 
provisions  in  §  172.841  for  the  use  of 
polydextrose  as  a  bulking  agent, 
formiilation  aid,  humectant,  or 
texturizer  in  certain  foods  (e.g., 
confections  and  hard  and  soft  candies) 
is  limited  to  those  foods  where  such  use 
is  not  precluded  by  identity  standards 
established  imder  section  401  of  the  act. 
The  current  standards  for  cacao 
products  in  part  163  do  not  provide  for 
the  use  of  polydextrose.  In  its 
discussion  in  the  tentative  final  rule, 
however,  the  agency  noted  that 
providing  for  the  use  of  ingredients, 
such  as  polydextrose,  that  perform  a 
specific  technical  effect  would  be 
consistent  with  the  history  and  intent  of 
the  standards  for  coatings  made  with 
vegetable  fat  in  §§  163.150, 163.153,  and 
163.155,  that  is  to  provide  for  the  use  of 
vegetable  fat  in  lieu  of  additional  cacao 
fat  to  achieve  desired  melting 
characteristics. 

FDA  notes  that  the  standards  for 
coatings  made  with  vegetable  fet 
provide  for  products  with  similar  levels 
of  chocolate  flavor  but  with  modified 
characteristics  (e.g.,  melting  point) 
compared  to  other  cacao  products.  FDA 
did  not  propose  to  provide  for  the  use 
of  bulking  agents,  formulation  aids, 
humectants,  or  texturizers  in  the 
additional  cacao  product  standards  in 
§8163.110, 183.111, 163.112, 163.123, 
163.130. 163.140,  and  163.145,  nor  has 
the  agency  received  any  information 
indicating  that  such  action  would  be 
appropriate  for  these  foods.  Therefore, 
providing  for  the  use  of  bulking  agents. 


formulation  aids,  humectants,  or 
texturizers  in  the  additional  cacao 
product  standards  in  §§  163.110. 
163.111, 163.112, 163.123. 163.130. 
163.140,  and  163.145  is  outside  the 
scope  of  this  final  rule,  and  FDA  is 
denying  the  request. 

11.  One  comment  stated  that  it 
assumed  that  the  omission  of  the  word 
"ground"  in  §  163.112(a)(1)  to  describe 
the  cacao  nibs  used  to  make  breakfast 
cocoa  was  unintentional.  The  comment 
stated  that  the  grinding  process  not  only 
reduces  particle  size  but  also  reduces 
bacterial  load  bom  the  heat  that  is 
generated.  The  comment  also  stated  that 
the  elimination  of  the  requirement  that 
cacao  nibs  be  ground  before  part  of  the 
cacao  fat  is  removed  would  in  fact 
establish  a  new  process  for  the 
manufacture  of  cacao  powders  for 
human  consumption. 

FDA  acknowledges  the  inadvertent 
omission  of  the  word  "ground"  and  has 
made  the  appropriate  editorial  changes 
in  §  163.112  to  provide  that  breakfast 
cocoa,  and  by  cross-reference,  cocoa 
(8 163.113)  and  lowfat  cocoa  (8 163.114). 
are  prepared  by  removing  part  of  the  fat 
from  ground  cacao  nibs. 

DC.  Ingredient  Labeling 

12.  In  the  Federal  Register  of  January 
25.  1989  (54  FR  3615),  FDA  proposed  to 
require  label  declaration  of  all  optional 
ingredients  used  in  cacao  products. 
Subsequently,  in  response  to  a  statutory 
change  enacted  by  the  1990 
amendments,  FDA  issued  a  proposal 
(hereinafter  referred  to  as  the  ingredient 
labeling  proposal)  (see  the  Federal 
Register  of  June  21. 1991  (56  FR 
28592)),  to  require  label  declaration  of 
all  ingredients  used  in  standardized 
foods,  including  cacao  products.  In  this 
document,  FDA  proposed  to  revise,  or  to 
add  a  new  paragraph  to.  88 163.110. 
163.111.  163.112. 163.113. 163.114. 
163.117, 163.123, 163.130, 163.135, 
163.140. 163.145. 163.150. 163.153.  and 
163.155.  to  reflect  the  new  ingredient 
labeling  requirements. 

FDA  stated  in  the  tentative  final  rule 
(57  FR  23989  at  23998)  that  the 
ingredient  labeling  proposal  supersedes 
this  rulemaking  with  respect  to 
ingredient  labeling.  FDA  also  stated  that 
any  comments  concerning  label 
declaration  of  ingredients  in  cacao 
products  received  in  response  to  the 
ingredient  labeling  proposal  would  be 
considered  within  the  context  ofthat 
rulemaking. 

The  June  21. 1991.  ingredient  labeling 
proposal  was  based  on  the  existing 
cacao  standards.  FDA  published  the 
final  rule  on  ingredient  labeling  on 
January  8,  1993  (58  FR  2850).  FDA  has 
included  in  the  codified  material  set 
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forth  in  this  document  language  for 
label  declaration  of  all  ingredients  used 
in  cacao  products,  as  proposed  in  the 
ingredient  labeling  prop<wal  and 
finalized  on  January  6,  1993,  except  that 
the  agency  has  made  minor  editorial 
changes  (e.g.,  in  response  to  paragraph 
redesignation).  Thus,  the  new  labeling 
provisions  are  set  forth  in  §§  163.110(d), 
163.111(d).  163.112(d).  163.113(a), 
163.114(a),  163.117(a),  163.123(d), 
163.130(d).  163.135(a).  163.140(a), 
163.145(a),  163.150(a),  163.153(a).  and 
163.1S5(a). 

X.  EcoDomic  Impact 

The  agency  previously  conducted  an 
economic  assessment  of  the  potential 
effects  of  this  rule  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  FDA  concluded  (57  FR  23989  at 
24000)  that  this  action  would  allow 
manufacturers  to  take  advantage  of  new 
ingredients  and  technologies  and  to 
develop  a  greater  variety  of  cacao 
products  with  a  wider  range  of  physical 
characteristics.  The  agency  found  that 
amending  the  cacao  products  standards 
as  proposed  would  increase  flexibility 
and  allow  for  innovation.  FDA  also 
concluded  that  consumers  will  benefit 
from  increased  product  choices  and 
from  potentially  lower  costs. 

Because  firms  will  not  have  to  change 
existing  labels,  and  because  no  marginal 
costs  are  expected  to  be  incurred,  the 
agency  found  that  this  rule  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291.  In  accordance  with  the 
Regulatory  Flexibility  Act,  FDA  also 
determined  that  this  final  rule  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  businesses. 
Finally,  FDA  concluded  that  increased 
flexibility  would  reduce  the  costs 
associated  with  updating  the  standards 
to  keep  current  with  technology. 

FDA  has  not  received  any  new 
information  or  comments  that  would 
alter  its  previous  determinations  that: 
(1)  There  is  no  substantive  economic 
issue  in  this  rulemaking,  and  (2)  this  is 
not  a  major  rule.  Therefore,  FDA  finds 
that  this  final  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  FDA 
also  finds  that  this  final  rule  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  businesses. 

XI.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  prop>osed  rule  (see  the 
Federal  Register  of  January  25. 1989  (54 
FR  3615  at  3618)).  No  new  information 
or  comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 


significant  effect  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

List  arSid>fects  in  21  CFR  Pail  163 

Cacao  products.  Food  grades  and 
standards.  Incorporation  by  reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  163  is 
revised  as  follows: 

PART  163— CACAO  PRODUCTS 

Sut>part  A— Q«n«ral  ProvWona 

Sec 

163.5    Methods  of  analysis. 

Subpart  B-ltoquirwnents  for  Specific 
Standardized  Cacao  Products 

163.110  Cacao  nibs. 

163.111  Chocolate  liquor. 

163.112  Breakfast  cocoa. 

163.113  Cocoa. 

163.114  Ix)wfet  cocoa. 

163.117    Cocoa  with  dioctyl  sodium 

sulfosuccinato  for  manufacturing. 
163.123    Sweet  chocolate. 
163.130    Milk  cbocoUte. 
163.135    Buttermilk  chocolate. 
163.140    Skim  milk  chocolate. 
163.145    Mixed  dairy  product  chocolates. 
163.150    Sweet  cocoa  and  vegetable  fat 

coating. 
163.153    Sweet  chocolate  and  vegetable  fet 

coating. 
163.155    Milk  chocolate  and  vegetable  fat 

coating. 

Authority:  Sees.  201,  301.  401.  403.  409. 
701,  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  341.  343. 
348.  371.  376). 

Subpart  A— General  Provisions 

f  163.5    MattKxteofanaiyais. 

Shell  and  cacao  fat  content  In  cacao 
products  shall  be  determined  by  the 
following  methods  of  analysis 
prescribed  in  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,"  which  are 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  ft-om  the 
Association  of  Official  Analytical 
Chemists  International.  2200  Wilson 
Blvd..  suite  400,  Arlington,  VA  22201- 
3301,  or  may  be  examined  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  St.  NW..  suite  700  Washington. 
DC 

(a)  Shell  content— 12th  ed.  (1975), 
methods  13.010-13.014,  under  the 
heading  "Shell  in  Cacao  Nibs — Official 
Final  Action."  pp.  208-210. 

(b)  Fat  content— 15th  ed.  (1990). 
method  963.15,  under  the  heading  "Fat 
in  Cacao  Products — Soxhlet  Extraction 


Method— Final  Action,  1973,"  pp.  770- 
771. 

Subpart  B— Raquirwnents  for  Spadfle 
Standardized  Cacao  Products 

1163.110    Cacao  nUM. 

(a)  Description.  (1)  Cacao  nibs  is  the 
food  prepared  by  removing  the  shell 
from  cured,  cleaned,  dried,  and  cracked 
cacao  beans.  The  cacao  shell  content  is 
not  more  than  1.75  percent  by  weight, 
calculated  on  an  alkali  fi«e  basis,  as 
determined  by  the  method  prescribed  In 
S  163.5(a). 

(2)  The  cacao  nibs,  or  the  cacao  beans 
bom  which  they  are  prepared,  may  be 
processed  by  heating  with  one  or  more 
of  the  optional  alkali  ingredients 
specified  in  paragraph  (b)(1)  of  this 
section. 

(3)  The  cacao  nibs,  or  the  cacao  beans 
fi-om  which  they  are  prepared,  as 
appropriate,  may  be  further  processed 
with  one  or  more  of  the  optional 
neutralizing  agents  specified  in 
paragraph  (b)(2)  of  this  section. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Alkali  ingredients.  Ammonium, 
potassium,  or  sodium  bicarbonate, 
carbonate,  or  hydroxide,  or  magnesium 
carbonate  or  oxide,  added  as  such,  or  in 
aqueous  solution.  For  each  100  parts  by 
weight  of  cacao  nibs,  used  as  such,  or 
before  sheUing  from  the  cacao  beans,  the 
total  quantity  of  alkali  ingredients  used 
is  not  greater  in  neutralizing  value 
(calculated  from  the  respective 
combined  weights  of  the  alkali 
ingredients  used)  than  the  neutralizing 
value  of  3  parts  by  weight  of  anhydrous 
potassium  carbonate. 

(2)  Neutralizing  agents.  Phosphoric 
acid,  citric  acid,  and  Zrtartaric  acid, 
added  as  such,  or  in  aqueous  solution. 
For  each  100  parts  by  weight  of  cacao 
nibs,  used  as  such,  or  before  shelling 
from  the  cacao  beans,  the  total  quantity 
of  phosphoric  acid  used  is  not  greater 
than  0.5  part  by  weight,  expressed  as 
P2OS.  The  total  amount,  singly  or  in 
combination,  of  citric  acid  and  L-tartaric 
acid  is  not  greater  than  1.0  part  by 
weight. 

(c)  Nomenclature.  The  name  of  the 
food  is  "cacao  nibs",  "cocoa  nibs",  or 
"cracked  cocoa". 

(1)  When  the  cacao  nibs,  or  the  cacao 
beans  from  which  they  are  prepared,  are 
processed  with  alkali  ingredients 
specified  in  paragraph  (b)(1)  of  this 
section,  the  name  of  the  food  shall  be 
accompanied  by  the  statement 
"Processed  with  alkali"  or  "Processed 

with ".  the  blank  being  filled  in 

with  the  common  or  usual  name  of  the 
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spednc  alkali  ingredient  used  in  the 
food. 

(2)  When  the  cacao  nibs,  or  the  cacao 
beans  from  which  they  are  prepared,  are 
processed  with  neutralizing  agents 
specified  in  paragraph  (b)(2)  of  this 
section,  the  name  of  the  food  shall  be 
accompanied  by  the  statement 
"Processed  with  neutralizing  agent"  or 

"Processed  with ".  the  blank 

being  filled  in  with  the  common  or 
usual  name  of  the  specific  neutralizing 
agent  used  in  the  food. 

(3)  Whenever  the  name  of  the  food 
app>ears  on  the  label  so  conspicuously  as 
to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  shall  precede  or 
follow  the  name  without  intervening 
printed  or  graphic  matter. 

(d)  Label  declaration.  Each  of  the 
ingredients  used  in  the  food  shall  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  parts  101  and  130 
of  this  chapter. 

1163.111    Chocolate  Hquor. 

(a)  Description.  (1)  Chocolate  liquor  is 
the  solid  or  semiplastic  food  prepared 
by  finely  grinding  cacao  nibs.  The  fat 
content  of  the  food  may  be  adjusted  by 
adding  one  or  more  of  the  optional 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  to  the  cacao  nibs. 
Chocolate  liquor  contains  not  less  than 
50  percent  nor  more  than  60  percent  by 
weight  of  cacao  fat  as  determined  by  the 
method  prescribed  in  §  163.5(b). 

(2)  Optional  alkali  ingredients 
specified  in  paragraph  (b)(2)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  chocolate  liquor  under 
the  conditions  and  limitations  specified 
in  §  163.110(b)(1). 

(3)  Optional  neutralizing  agents 
specified  in  paragraph  (b)(3)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  the  chocolate  liquor 
under  the  conditions  and  limitations 
specified  in  §  163.110(b)(2). 

(4)  Chocolate  liquor  may  be  spiced, 
flavored,  or  seasoned  with  one  or  more 
of  the  ingredients  listed  in  paragraphs 
(b)(4),  (b)(5),  and  (b)(6)  of  this  section. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Cacao  fat  and  cocoas  (breakfast 
cocoa,  cocoa,  or  lowfat  cocoa); 

(2)  Alkali  ingredients.  Ammonium, 
potassium,  or  sodium  bicarbonate, 
carbonate,  or  hydroxide,  or  magnesium 
carbonate  or  oxide,  added  as  such,  or  in 
aqueous  solution; 

(3)  Neutralizing  acents.  Phosphoric 
acid,  citric  acid,  and  L-tartaric  acid, 
added  as  such,  or  ir  aqueous  solution; 


(4)  Spices,  natural  and  artificial 
flavorings,  ground  whole  nut  meats, 
ground  come,  dried  malted  cereal 
extract,  and  other  seasonings  that  do  not 
either  singly  or  in  combination  impart  a 
flavor  that  imitates  the  fiavor  of 
chocolate,  milk,  or  butter; 

(5)  Butter  or  milkfat;  or 

(6)  Salt. 

(c)  Nomenclature.  The  name  of  the 
food  is  "chocolate  liauor",  "chocolate", 
"unsweetened  chocolate",  "bitter 
chocolate",  "baking  chocolate", 
"cooking  chocolate",  "chocolate 
coating",  or  "unsweetened  chocolate 
coating". 

(1)  When  any  optional  alkali 
ingredient  specified  in  paragraph  (b)(2) 
of  this  section  is  used,  including  those 
used  in  the  preparation  of  the  cacao  nibs 
and  cocoas  from  which  the  chocolate 
liquor  was  prepared,  the  name  of  the 
food  shall  be  accompanied  by  the 
statement  "Processed  with  alkali"  or 

"Processed  with ".  the 

blank  being  filled  in  with  the  common 
or  usual  name  of  the  specific  alkali 
ingredient  used  in  the  food. 

(2)  When  any  optional  neutralizing 
agent  specified  in  paragraph  (b)(3)  of 
this  section  is  used,  including  those 
used  in  the  preparation  of  the  cacao  nibs 
and  cocoas  from  which  the  chocolate 
liquor  was  prepared,  the  name  of  the 
food  shall  be  accompanied  by  the 
statement  "Processed  with  neutralizing 
agent"  or  "Processed  with 

".  the  blank  being  filled  in 

with  the  common  or  usual  name  of  the 
specific  neutralizing  ingredient  used  in 
the  food. 

(3)  When  one  or  more  spices, 
flavorings,  or  seasonings  specified  in 
paragraphs  (b)(4)  and  (b)(5)  of  this 
section  are  used  in  the  chocolate  liquor, 
the  label  shall  bear  an  appropriate 
statement,  e.g.,  "Spice  added", 

"Flavored  with ". 

"Seasoned  with ".  or  "With 


added",  the  blank  being 

filled  in  with  the  common  or  usual 
name  of  the  spice,  flavoring,  or 
seasoning  used,  in  accordance  with 
§101.22  of  this  chapter. 

(4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate,  but  not  misleading. 

(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously  as 
to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  section,  showing 
optional  ingredients  used,  shall  precede 
or  follow  the  name  without  intervening 
printed  or  graphic  matter. 

(d)  Label  declaration.  Each  of  the 
ingredients  used  in  the  food  shall  be 


declared  on  the  label  as  required  by  the 
applicable  sections  of  parts  101  and  130 
of  this  chapter. 

1163.112    BrMMMleeeoa. 

(a)  Description.  (1)  Breakfast  cocoa  is 
the  food  prepared  by  pulverizing  the 
material  remaining  after  part  of  the 
cacao  fat  has  been  removed  from  ground 
cacao  nibs.  Breakfast  cocoa  contains  not 
less  than  22  percent  by  weight  of  cacao 
fat  as  determined  by  the  method 
prescribed  in  §  163.5(b). 

(2)  Optional  alkali  ingredients 
specified  in  paragraph  (b)(1)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  breakfast  cocoa  under  the 
conditions  and  limitations  specified  in 
S  163.110(b)(1). 

(3)  Optional  neutralizing  agents 
specified  in  paragraph  (b)(2)  of  this 
section  may  be  used  as  such  in  the 
preparation  of  the  breakfast  cocoa  under 
the  conditions  and  limitations  specified 
in  §  163.110(b)(2). 

(4)  Breakfast  cocoa  may  be  spiced, 
flavored,  or  seasoned  with  one  or  more 
of  the  ingredients  listed  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Alkali  ingredients.  Ammonium, 
potassium,  or  sodium  bicarbonate, 
carbonate,  or  hydroxide,  or  magnesium 
carbonate  or  oxide,  used  as  sudi.  or  in 
aqueous  solution; 

(2)  Neutralizing  agents.  Phosphoric 
acid,  citric  acid  and  L-tartaric  acid,  used 
as  such,  or  in  aqueous  solution; 

(3)  Spices,  natural  and  artificial 
flavorings,  and  other  seasonings  that  do 
not  either  singly  or  in  combination 
impart  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter;  or 

(4)  Salt. 

(c)  Nomenclature.  The  name  of  the 
food  is  "breakfast  cocoa",  or  "high  fat 
cocoa". 

(1)  When  any  optional  alkali 
ingredient  specified  in  paragraph  (b)(1) 
of  this  section  is  used,  including  those 
used  in  the  preparation  of  the  cacao  nibs 
from  which  the  breakfast  cocoa  was 
prepared,  the  name  of  the  food  shall  be 
accompanied  by  the  statement 
"Processed  with  alkali",  or  "Processed 

with ".  the  blank  being 

filled  in  with  the  common  or  usual 
name  of  the  specific  alkali  ingredient 
used  in  the  food. 

(2)  When  any  optional  neutralizing 
agent  specified  in  paragraph  (b)(2)  of 
this  section  is  used,  including  those 
used  in  the  preparation  of  the  cacao  nibs 
from  which  the  breakfast  cocoa  was 
prepared,  the  name  of  the  food  shall  be 
accompanied  by  the  statement 
"Processed  with  neutralizing  agent"  o. 
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"Processed  with  ■ 


*.the 


blank  being  filled  in  with  the  common 
or  usual  name  of  the  specific 
neutralizing  agent  used  in  the  food. 

(3)  When  one  or  more  of  the  spices, 
flavorings,  or  seasonings  specified  in 
paragraph  (b)(3)  of  this  se<^on  are  used 
in  the  breakfast  cocoa,  the  label  shall 
bear  an  appropriate  statement,  e.g., 
"Spice  added",  "Flavored  with 

",  or  "With 

added",  the  blank  being  filled  in  with 
the  common  or  usual  name  of  the  spice, 
flavoring,  or  seasoning  used,  in 
accordance  with  §  101.22  of  tliis 
chapter. 

(4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate,  but  not  misleading. 

(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously  as 
to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 
or  follow  the  name  without  intervening 
printed  or  graphic  matter. 

(d)  Label  declaration.  Each  of  the 
ingredients  used  in  the  food  stiall  be 
declared  on  the  label  as  required  by  the. 
applicable  sections  of  parts  101  and  130 
of  this  chapter. 

5163.113  Cococ 

(a)  Description.  Cocoa  is  the  food  that 
conforms  to  the  definition  and  standard 
of  identity,  and  is  subject  to  the 
requirements  for  label  declaration  of 
ingredients  for  brealdast  cocoa  in 

§  163.112,  except  that  the  cacao  fat 
content  is  less  than  22  percent,  but  not 
less  than  10  percent  by  weight,  as 
determined  by  the  method  prescribed  in 
§  163.5(b). 

(b)  Nomenclature.  The  name  of  the 
food  is  "cocoa"  or  "medium  fat  cocoa". 

1163.114  Lowfat  cocoa. 

(a)  Description.  Lowfat  cocoa  is  the 
food  that  conforms  to  the  definition  and 
standard  of  identity,  and  is  subject  to 
the  requirements  for  label  declaration  of 
ingredients  for  breakfast  cocoa  in 

§  163.112;  except  that  the  cacao  fat 
content  is  less  than  10  percent  by 
weight,  as  determined  by  the  method 
prescribed  in  §  163.5(b). 

(b)  Nomenclature.  The  name  of  the 
food  is  "lowfat  cocoa". 

1163.117    Cocoa  with  dioctyl  sodium 
suKosuccinate  for  manufacturing. 

(a)  Description.  Cocoa  with  dioctyl 
sodium  sulfosuccinate  for 
manufacturing  is  the  food  additive 
complying  with  the  provisions 
prescribed  in  §  172.520  of  this  chapter. 


It  conforms  to  the  definition  and 
standard  of  identity,  and  is  subject  to 
the  requirements  for  label  declaration  of 
ingredients,  for  breakfast  cocoa  in 
§  163.112,  or  for  cocoa  in  $  163.113,  or 
for  lowfat  cocoa  in  §163.114,  except 
that  the  food  additive  contains  dioctyl 
sodium  sulfosuccinate  (complying  with 
the  requirements  of  $  172.810  of  this 
chapter,  including  the  limit  of  not  more 
than  0.4  percent  by  weight  of  the 
finished  food  additive). 

(h)  Nomenclature.  The  name  of  the 
food  additive  is  "cocoa  with  dioctyl 
sodium  sulfosuccinate  for 
manufacturing"  to  which  is  added  any 
modifier  of  the  word  "cocoa"  required 
by  the  definition  and  standard  oi 
identity  to  which  the  food  additive 
otherwise  conforms.  When  the  food 
additive  is  used  in  a  fabricated  food,  the 
phrase  "for  manufacturing"  may  be 
omitted  from  any  declaration  of 
ingredients  required  under  §  101.4  of 
this  chapter. 

1163.123    Sweet  chocolate. 

(a)  Description.  (1)  Sweet  chocolate  is 
the  solid  or  semiplastic  food  prepared 
by  intimately  mixing  and  grinding 
chocolate  liquor  witib  one  or  more 
optional  nutritive  carbohydrate 
sweeteners,  and  may  contain  one  or 
more  of  the  other  optional  ingredients 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Sweet  chocolate  contains  not  less 
than  15  percent  by  weight  of  chocolate 
hquor  complying  with  the  requirements 
of  S  163.111.  as  calculated  by 
subtracting  from  the  weight  of  the 
chocolate  liquor  used  the  weight  of  the 
cacao  fat  therein  and  the  wei^ts  therein 
of  any  alkali,  neutralizing,  and 
seasoning  ingredients,  and  multiplying 
the  remainder  by  2.2,  dividing  the  result 
by  the  weight  of  the  finished  sweet 
chocolate,  and  multiplying  the  quotient 
by  100.  The  finished  sweet  chocolate 
contains  less  than  12  percent  by  weight 
of  total  milk  solids  based  on  those  dairy 
ingredients  specified  in  paragraph  (b)(4) 
of  this  section,  exclusive  of  any  added 
sweetener  or  other  dairy  derived 
ingredient  that  is  added  beyond  that 
amount  that  is  normally  present  in  the 
specified  dairy  ingredient. 

(3)  Semisweet  cnocolate  or  bittersweet 
chocolate  is  sweet  chocolate  that 
contains  not  less  than  35  percent  by 
weight  of  chocolate  liquor  complying 
with  the  requirements  of  §  163.111  and 
calculated  in  the  same  manner  as  set 
forth  in  paragraph  {a)(2)  of  this  section. 

(4)  Cacao  fat  is  determined  by  the 
method  prescribed  in  §  163.5(b). 

(b)  Optional  ingredients.  The 
following  safeand  suitable  ingredients 
may  be  used: 


(1)  Cacao  fat; 

(2)  Nutritive  carbohydrate  sweeteners; 

(3)  Spices,  natural  and  artificial 
flavorings,  ground  whole  nut  meats, 
ground  coffee,  dried  malted  cereal 
extract,  salt,  and  other  seasonings  that 
do  not  either  singly  or  iniX)mbination 
impart  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter; 

(4)  Dairy  ingredients: 

(i)  Cream,  milkfat,  butter; 

(ii)  Milk,  concentrated  milk, 
evaporated  milk,  sweetened  condensed 
milk,  dried  milk; 

(iii)  Skim  milk,  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk; 

(iv)  Concentrated  buttermilk,  dried 
buttermilk;  and 

(v)  Malted  milk;  or 

(5)  Emulsifying  agents,  used  singly  or 
in  combination,  the  total  amount  of 
which  does  not  exceed  1.0  percent  by 
weight. 

(c)  Nomenclature.  The  name  of  the 
food  is  "sweet  chocolate",  "sweet 
chocolate  coating",  "semisweet 
chocolate",  "semisweet  chocolate 
coating",  "bittersweet  chocolate",  or 
"bittersweet  chocolate  coating",  as 
appropriate. 

(1)  When  optional  alkalizing 
ingredients  are  used  in  the  preparation 
of  the  chocolate  liquor  or  the  cacao  nibs 
from  which  the  chocolate  was  prepared, 
the  label  shall  bear  the  statement 
"Processed  with  alkaU",  or  "Processed 

^^•ith ",  the  blank  being 

filled  in  with  the  common  or  usual 
name  of  the  specific  alkali  ingredient 
used  in  the  food. 

(2)  When  optional  neutralizing  agents 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao  nibs  from 
which  the  chocolate  was  prepared,  the 
label  shall  bear  the  statement 
"Processed  with  neutralizing  agents",  or 

"Processed  with ",  the 

blank  being  filled  in  with  the  common 
or  usual  name  of  the  specific 
neutralizing  agent  used  in  the  food. 

(3)  When  one  or  more  of  the  spices, 
flavorings,  or  seasonings  specified  in 
paragraph  (b)(3)  of  this  section  are  used 
in  the  breakfast  cocoa,  the  label  shall 
bear  an  appropriate  statement,  e.g., 
"Spice  added",  "Flavored  with 

",  or  "With 

added",  the  blank  being  filled  in  with 
the  common  or  usual  name  of  the  spice, 
flavoring,  or  seasoning  used,  in 
accordance  with  §  101.22  of  this 
chapter. 

(4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate,  but  not  misleading. 
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(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  cnnspicuously  as 
to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 
or  follow  such  name  without 
intervening  printed  or  graphic  matter. 

(d)  Label  declaration.  Each  of  the 
ingredients  used  in  the  food  shall  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  parts  101  and  130 
of  this  chapter. 

1163.130    Mllkchoeotola. 

(a)  Description.  (1)  Milk  chocolate  is 
the  solid  or  semiplastic  food  prepared 
by  intimately  mixing  and  grinding 
chocolate  liquor  with  one  or  more  of  the 
optional  dairy  ingredients  and  one  or 
more  optional  nutritive  carbohydrate 
sweeteners,  and  may  contain  one  or 
more  of  the  other  optional  ingredients 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Milk  chocolate  contains  not  less 
than  10  percent  by  weight  of  chocolate 
liquor  complying  with  the  requirements 
of  §  163.111  as  calculated  by  subtracting 
from  the  weight  of  the  chocolate  liquor 
used  the  weight  of  cacao  fat  therein  and 
the  weights  of  alkali,  neutralizing  and 
seasoning  ingredients,  multiplying  the 
remainder  by  2.2,  dividing  the  result  by 
the  weight  of  the  finished  milk 
chocolate,  and  multiplying  the  quotient 
by  100.  The  finished  milk  chocolate 
contains  not  less  than  3.39  percent  by 
weight  of  milkfat  and  not  less  than  12 
percent  by  weight  of  total  milk  solids 
based  on  those  dairy  ingredients 
specified  in  paragraph  ^)(4)  of  this 
section,  exclusive  of  any  added 
sweetener  or  other  dairy-derived 
ingredient  that  is  added  beyond  that 
amoimt  that  is  normally  present  in  the 
specified  dairy  ingredient. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Cacao  fat; 

(2)  Nutritive  carbohydrate  sweeteners; 

(3)  Spices,  natural  and  artificial 
flavorings,  ground  whole  nut  meats, 
ground  coffee,  dried  malted  cereal 
extract,  salt,  and  other  seasonings  that 
do  not  either  singly  or  in  combination 
impart  a  flavor  that  imitates  the  flavor 
of  chocolate,  milk,  or  butter; 

(4)  Dairy  ingredients: 

(i)  Cream,  milkfat,  butter; 

(ii)  Milk,  concentrated  milk, 
evaporated  milk,  sweetened  condensed 
milk,  dried  milk;  and 

(iii)  Skim  milk,  concentrated  skim 
milk,  evaporated  skim  milk,  sweetened 
condensed  skim  milk,  nonfat  dry  milk; 
or 


(5)  Emulsifying  agents,  used  singly  or 
in  combination,  the  total  amount  of 
which  does  not  exceed  1.0  percent  by 
weight. 

(c)  Nomenclature.  The  name  of  the 
food  is  "milk  chocolate"  or  "milk 
chocolate  coating". 

(1)  When  optional  alkali  ingredients 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao  nibs  bom 
which  the  milk  chocolate  was  prepared, 
the  label  shall  bear  the  statement 
"Processed  with  alkali",  or  "Processed 

with ",  the  blank  being 

filled  in  with  the  common  or  usual 
name  of  the  specific  alkali  ingredient 
used  in  the  food. 

(2)  When  optional  neutralizing  agents 
are  used  in  the  preparation  of  the 
chocolate  liquor  or  the  cacao  nibs  from 
which  the  milk  chocolate  was  prepared, 
the  label  shall  bear  the  statement 
"Processed  with  neutralizing  agents",  or 

"Processed  with ",  the 

blank  being  filled  in  with  the  common 
or  usual  name  of  the  specific 
neutralizing  agent  used  in  the  food. 

(3)  When  one  or  more  of  the  spices, 
flavorings,  or  seasonings  specified  in 
paragraph  (b)(3)  of  this  section  are  used 
in  the  breakfast  cocoa,  the  label  shall 
bear  an  appropriate  statement,  e.g., 
"Spice  added",  "Flavored  with 

",  or  "With 

added",  the  blank  being  filled  in  with 
the  common  or  usual  name  of  the  spice, 
flavoring,  or  seasoning  used,  in 
accordance  with  §  101.22  of  this 
chapter. 

(4)  When  two  or  more  of  the 
statements  set  forth  in  this  paragraph 
are  required,  such  statements  may  be 
combined  in  a  manner  that  is 
appropriate,  but  not  misleading. 

(5)  Whenever  the  name  of  the  food 
appears  on  the  label  so  conspicuously  as 
to  be  easily  seen  under  customary 
conditions  of  purchase,  the  statements 
prescribed  in  this  paragraph  showing 
optional  ingredients  used  shall  precede 
or  follow  such  name  without 
intervening  printed  or  graphic  matter. 

(d)  Label  declaration.  Each  of  the 
ingredients  used  in  the  food  shall  be 
declared  on  the  label  as  required  by  the 
applicable  sections  of  parts  101  and  130 
of  this  chapter. 

1163.135    Buttarmtlk  chocoUrt*. 

(a)  Description.  Buttermilk  chocolate 
is  the  food  that  conforms  to  the  standard 
of  identity,  and  is  subject  to  the 
requirements  for  label  declaration  of 
ingredients  for  milk  chocolate  in 
§  163.130,  except  that: 

(1)  The  optional  dairy  ingredients  are 
limited  to  sweet  cream  buttermilk, 
concentrated  sweet  cream  buttermilk. 


dried  sweet  cream  buttermilk,  and  any 
combination  of  these;  and 

(2)  The  finished  buttermilk  chocolate 
contains  less  than  3.39  percent  by 
weight  of  milkfat  and  not  less  than  12 
percent  by  weight  of  sweet  cream 
buttermilk  solids  based  on  those  dairy 
ingredients  specified  in  paragraph  (a)(1) 
of  this  section,  exclusive  of  any  added 
sweetener  or  other  dairy-derived 
ingredient  that  is  added  beyond  that 
amount  that  is  normally  present  in  the 
specified  dairy  ingredient. 

(b)  Nomenclature.  The  name  of  the 
food  is  "buttermilk  chocolate", 
"buttermilk  chocolate  coating",  "sweet 
buttermilk  chocolate",  "sweet 
buttermilk  chocolate  coating",  "sweet 
cream  buttermilk  chocolate",  or  "sweet 
cream  buttermilk  chocolate  coating". 

f  163.140    Skim  milk  chocolate. 

(a)  Description.  Skim  milk  chocolate 
is  the  food  that  conforms  to  the  standard 
of  identity,  and  is  subject  to  the 
requirements  for  label  declaration  of 
ingredients  for  milk  chocolate  in 
§163.130,  except  that: 

(1)  The  optional  dairy  ingredients  are 
hmited  to  skim  milk,  evaporated  skim 
milk,  concentrated  skim  milk, 
sweetened  condensed  skim  milk,  nonfat 
dry  milk,  and  any  combination  of  these; 
and 

(2)  The  finished  skim  milk  chocolate 
contains  less  than  3.39  percent  by 
weight  of  milkfat  and  not  less  than  12 
percent  by  weight  of  skim  milk  solids 
based  on  those  dairy  ingredients 
specified  in  paragraph  (a)(1)  of  this 
section,  exclusive  of  any  added 
sweetener  or  other  dairy-derived 
ingredient  that  is  added  beyond  that 
amount  that  is  normally  present  in  the 
specified  dairy  ingredient. 

(b)  Nomenclature.  The  name  of  the 
food  is  "skim  milk  chocolate",  "skim 
milk  chocolate  coating",  "sweet  skim 
milk  chocolate",  or  "sweet  skim  milk 
chocolate  coating". 

1163.145  Mixed  dairy  product  chocdatea. 
(a)  Description.  Mixed  dairy  product 
chocolates  are  the  foods  that  conform  to 
the  standard  of  identity,  and  are  subject 
to  the  requirements  for  label  declaration 
of  ingredients  for  milk  chocolate  in 
§  163.130,  except  that: 

(1)  The  optional  dairy  ingredients  for 
each  of  the  foods  are  mixtures  of  two  or 
more  of  the  following: 

(i)  Any  dairy  ingredients  specified  in 
§163.130; 

(ii)  Any  dairy  ingredients  specified  in 
§163.135; 

(iii)  Any  dairy  ingredients  specified  in 
§163.140:  or 

(iv)  Malted  milk;  and 

(2)  The  finished  mixed  dairy  product 
chocolates  shall  contain  not  less  than  12 
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percent  by  weight  of  total  milk  solids 
derived  from  those  dairy  products 
referred  to  in  paragraph  (a)(1)  of  this 
section,  exclusive  of  any  added 
sweetener  or  other  dairy-derived 
ingredient  that  is  added  beyond  that 
amount  that  is  normally  present  in  the 
specified  dairy  product,  and  may 
contain  less  than  3.39  percent  by  weight 
of  milkfat.  The  quantity  of  each 
component  used  in  any  such  mixture  is 
such  that  no  component  contributes  less 
than  one  third  of  the  weight  of  the  total 
milk  solids  contributed  by  that 
component  which  is  used  in  the  largest 
proportion. 

(b)  Nomenclature.  The  name  of  the 
food  is  "chocolate",  or  "chocolate 
coating",  preceded  by  the  designation  of 
the  type  of  milk  ingredients  used  as 
prescribed  in  paragraph  (a)  of  this 
section  in  order  of  predominance  by 
weight,  e.g.,  "milk  and  skim  milk 
chocolate". 

f  1 63. 1 50    SwMt  eocM  and  vegetable  fat 
coating. 

(a)  Description.  Sweet  cocoa  and 
vegetable  fat  coating  is  the  food  that 
conforms  to  the  definition  and  standard 
of  identity,  and  is  subject  to  the 
requirements  for  label  declaration  of 
ingredients  for  sweet  chocolate  in 
§163.123,  except  that: 

(1)  In  the  preparation  of  the  product, 
cocoa  or  a  mixture  of  cocoa  and 
chocolate  liquor  is  used  in  such 
quantity  that  the  finished  food  contains 
not  less  than  6.8  percent  by  weight  of 
nonfat  cacao  sohds,  calculated  on  a 
moisture- free  basis; 

(2)  One  or  more  optional  ingredients 
specified  in  paragraph  (b)  of  this  section 
aroused;  and 

(3)  The  requirement  in  §  163.123(a)(2) 
limiting  the  total  milk  solids  content  to 
less  than  12  percent  by  weight  does  not 

apply- 

(b)  Optional  ingredients.  (1)  Breakfast 
cocoa,  cocoa,  low  fat  cocoa; 

(2)  Chocolate  liquor; 

(3)  Safe  and  suitable  vegetable  derived 
fats,  oils,  and  stearins  other  than  cacao 
fat.  The  fats,  oils,  and  stearins  may  be 
hydrogenated; 

(4)  Safe  and  suitable  dairy-derived 
ingredients;  and 

(5)  Safe  and  suitable  bulking  agents, 
formulation  aids,  humectants,  and 
texturizers. 

(c)  Nomenclature.  The  name  of  the 
food  is  "sweet  cocoa  and  vegetable  fat 
coating".  Alternatively,  the  common  or 
usual  name  of  the  vegetable  derived  fat 
ingredient  may  be  used  in  the  name  of 
the  food,  e.g.,  "sweet  cocoa  and 

oil  coating",  the  blank  being 

filled  in  with  the  common  or  usual 
name  of  the  specific  vegetable  fat  used. 


1163.153    8w««t  chocolato  and  v*g«tabl« 
fat  coating. 

(a)  Description.  Sweet  chocolate  and 
vegetable  fat  coating  is  the  food  that 
conforms  to  the  definition  and  standard 
of  identity,  and  is  subject  to  the 
requirements  for  label  declaration  of 
ingredients  for  sweet  chocolate  in 

§  163.123,  except  that  one  or  more 
optional  ingredients  specified  in 
paragraph  (b)  of  this  section  are  used. 
Compliance  with  the  requirement  in 
§  163.123(a)(2)  limiUng  the  total  milk 
solids  content  to  less  than  12  percent  by 
weight  shall  be  calculated  by  including 
only  those  dairy  ingredients  referred  to 
in  §  163.123(b)(4),  exclusive  of  any 
added  sweetener  or  other  dairy-derived 
ingredient  that  is  added  beyond  that 
amount  that  is  normally  present  in  the 
specified  dairy  ingredient. 

(b)  Optional  ingredients.  (1)  Safe  and 
suitable  vegetable  derived  fats,  oils,  and 
stearins  other  than  cacao  fat.  The  fats, 
oils,  and  stearins  may  be  hydrogenated; 

(2)  Safe  and  suitable  dairy-derived 
ingredients;  and 

(3)  Safe  and  suitable  bulking  agents, 
formulation  aids,  humectants,  and 
texturizers. 

(c)  Nomenclature.  The  name  of  the 
food  is  "sweet  chocolate  and  vegetable 
fat  coating".  Alternatively,  the  common 
or  usual  name  of  the  vegetable  derived 
fat  ingredient  may  be  used  in  the  name 
of  the  food,  e.g.,  "sweet  chocolate  and 

oil  coating",  the  blank  being 

filled  in  with  the  common  or  usual 
name  of  the  specific  vegetable  fat  used. 


f163.155 
coating. 


Millc  chocotata  and  vagetabia  fat 


(a)  Description.  Milk  chocolate  and 
vegetable  fat  coating  is  the  food  that 
conforms  to  the  standard  of  identity, 
and  is  subject  to  the  requirements  for 
label  declaration  of  ingredients  for  milk 
chocolate  in  §  163.130  or  skim  milk 
chocolate  in  §  163.140,  except  that  one 
or  more  optional  ingredients  specified 
in  paragraph  (b)  of  this  section  are  used. 
Compliance  with  the  requirement  in 

§  163.130(a)(2)  that  the  product  contains 
not  less  than  12  percent  by  weight  of 
nonfat  milk  solids  shall  be  calculated 
using  only  those  dairy  ingredients 
referred  to  in  §  163.130(b)(4),  exclusive 
of  any  added  sweetener  or  other  dairy- 
derived  ingredient  that  is  added  beyond 
that  amount  that  is  normally  present  in 
the  specified  dairy  ingredient. 

(b)  Optional  ingredients.  (1)  Safe  and 
suitable  vegetable  derived  oils,  fats,  and 
stearins  other  than  cacao  fat.  The  oils, 
fats,  and  stearins  may  be  hydrogenated; 

(2)  Safe  and  suitable  dairy-derived 
ingredients;  and 


(3)  Safe  and  suitable  bulking  agents, 
formulation  aids,  humectants,  and 
texturizers. 

(c)  Nomenclature.  The  name  of  the 
food  is  "milk  chocolate  and  vegetable 
fat  coating"  or  "skim  milk  chocolate  and 
vegetable  fat  coating",  as  appropriate. 
Alternatively,  the  common  or  usual 
name  of  the  vegetable  derived  fat 
ingredient  may  be  used  in  the  name  of 
the  food,  e.g.,  "milk  chocolate  and 

oil  coating",  the  blank  being 

filled  in  with  the  common  or  usual 
name  of  the  specific  vegetable  fat  used 

Dated:  May  6. 1993. 
MichMl  E.  Taylor. 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  93-11963  Filed  5-20-93;  8:45  ami 

BIUJNO  CODE  41«M>1-F 

21  CFR  Part  674 
[DockatNo.91M-04011 

Medical  Devicea;  Reclaaaification  and 
Codification  of  Microaurgical  Argon 
Laaar  for  Rhinology  and  Laryngology 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  has  issued  an  order  in  the  form 
of  a  letter  to  HGM  Medical  Laser 
Systems,  Inc.,  reclassifying  the 
microsurgical  argon  laser  for  use  in 
rhinology  and  laryngology  fitjm  class  III 
(premarket  approval)  to  class  II  (special 
controls).  The  order  is  being  codified  in 
the  Code  of  Federal  Regulations  as 
specified  herein. 

DATES:  The  reclassification  was  effective 
on  July  16,  1991.  The  codification 
becomes  effective  June  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Sauberman,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1230. 

SUPPtlMENTARY  INFORMATION:  On  August 
18,  1989,  FDA  filed  the  reclassification 
petition  submitted  by  HGM  Medical 
Laser  Systems,  Inc.,  requesting 
reclassification  of  the  microsurgical 
argon  laser  from  class  III -to  class  n.  FDA 
consulted  with  the  Ear,  Nose,  and 
Throat  Devices  Panel  (the  Panel).  The 
Panel,  during  an  open  public  meeting 
on  November  14, 1989,  recommended 
that  FDA  reclassify  the  microsurgical 
argon  laser  fur  use  in  rhinology  and  -^ 
laryngology  for  the  purpose  of 
coagulating  and  vaporizing  soft  and 
fibrous,  but  not  osseous,  tissues  from 
class  ID  to  class  n.  In  addition,  the  Pane) 
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recommended  that  FDA  assign  a  low 
priority  for  the  development  of  a 
performance  standard  for  such  uses  of 
the  argon  laser  device.  The  Panel  also 
recommended  that  specific  labeling  for 
the  device  include  a  warning  to  use  a 
laser  plume  evacuator  when  performing 
laser  surgery.  FDA  considered  the 
Panel's  recommendations  and 
tentatively  agreed  that  the  generic  type 
of  device,  the  argon  laser  device  for  use 
in  rfainology  and  laryngology,  be 
reclassified  from  class  III  to  class  II,  and 
that  the  promulgation  of  a  performance 
standard  for  the  device  be  low  priority. 
Consequently,  in  the  FederaJ  Register  of 
January  24. 1991  (56  FR  2728),  FDA 
issued  the  Panel's  recommendation  for 
public  comment. 

FDA  received  one  comment  on  the 
Panel's  recommendation  to  reclassify 
the  argon  laser  device.  The  comment 
expressed  concern  about  some  uses  of 
the  device,  including  use  in  the 
surrounding  tissue  of  the  nasal  passages 
and  larynx,  and  suggested  that  clinical 
studies  be  conducted  to  evaluate  the 
efficacy  of  the  device  in  these  areas. 
However,  the  comment  did  not  disagree 
with  the  Panel's  recommendation  to 
reclassify  the  device  to  class  n. 

After  reviewing  the  data  in  the 
petition  and  presented  before  the  Panel, 
and  after  considering  the  Panel's 
recommendation  and  the  comment's 
suggestions,  FDA.  based  on  the 
information  set  forth,  issued  an  order  to 
the  petitioner  on  July  16, 1991. 
reclassifying  the  microstirgical  argon 
laser  for  use  in  rhinology  and 
laryngology  from  class  III  to  class  II.  In 
addition,  FDA  changed  the  generic 
description  of  the  device  frt>m 
microsurgical  argon  laser  to  argon  laser 
for  otology,  rhinology,  and  laryngology. 
As  required  by  21  CFR  860.134(b)(6) 
and  (b)(7).  FDA  is  announcing  the 
reclassification  of  this  generic  type  of 
device.  In  addition.  FDA  is  codifying 
the  reclassification  of  this  device  by 
revising  §  874.4490. 

Under  the  Medical  Device 
Amendments  of  1976  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
devices  were  to  be  classified  in  class  I 
(general  controls]  if  there  was 
information  sho%ving  that  the  general 
controls  of  the  act  were  sufficient  to 
provide  reasonable  assurance  of  safety 
and  efi^ectiveness;  devices  were  to  be 
classified  in  class  II  (performance 
standards)  if  there  was  insufficient 
information  showing  that  general 
controls  themselves  would  provide  such 
assurance,  but  there  was  sufficient 
information  to  establish  a  performance 
standard  that  would  provide  such 
assurance:  devices  were  to  be  classified 
in  class  in  (premarket  approval)  if  there 


was  insufficient  information  to  support 
placing  a  device  in  class  I  or  class  II  and 
the  device  was  life-sustaining  or  life- 
supporting  or  was  for  a  use  of 
substantial  importance  in  preventing 
impairmoit  of  human  health.  As  a 
minimum,  all  devices  in  any  class  vrem 
to  be  subject  to  the  regulatory 
requirements  of  general  controls. 

'The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  amended  the  act  to  change 
the  definition  of  a  class  U  device.  Under 
the  SMDA,  class  D  devices  are  those 
devices  for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  provide 
reasonable  assurance  of  safety  and 
effectiveness,  but  there  is  sufficient 
information  to  establish  s]}ecial  controls 
to  provide  such  assurance,  including  the 
promulgation  of  a  performance 
standard.  Thus,  the  definition  of  a  class 
n  device  was  changed  from 
"performance  standards"  to  "special 
controls." 

It  is  the  agency's  position  that  the 
SMDA  does  not  require  the  agency  to 
obtain  new  reclassification 
recommendations  frt>m  a  panel  which 
had  recommended  reclassification 
under  the  previous  definition  of  class  II. 
The  Panel  recommended  the 
microsurgical  argon  laser  for  use  in 
rhinology  and  laryngology  be 
reclassified  from  class  ID  (premarket 
approval)  to  class  n  (performance 
standards).  Under  the  SMDA,  FDA  may 
establish  a  performance  standard,  as 
well  as  establish  other  special  controls, 
including  postmarket  surveillance, 
patient  registries,  guidelines,  and  other 
appropriate  actions  it  believes  necessary 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Therefore,  FDA's  final  determination 
was  made  under  the  standard  set  forth 
in  the  SN^A. 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

After  considering  the  economic 
consequences  of  approving  this 
reclassification,  FDA  certifies  that  this 
final  rule  requires  neither  a  regulatory 
impact  analysis,  as  specified  in 
Executive  Order  12291,  nor  an  analysis 
under  the  Regulatory  FlexibiUty  Act 
(Pub.  L  96-354).  This  reclassification 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  All  manufacturers  of 
microsurgical  argon  lasers  for  use  in 
rhinology  and  laryngology  will  no 
longer  be  required  to  comply  with  th» 


premarket  approval  lequirements  in 
section  515  of  the  act  (21  U.SC  360e) 
and,  therefore,  will  not  be  subject  to  the 
costs  of  such  compliance. 

Costs  that  manufacturers  may  incur 
from  reclassification  into  class  II  are 
those  associated  with  i'.omplying  with 
special  controls,  once  they  are  imposed. 
The  magnitude  of  the  ticonomic  savings 
attributable  to  this  reclassification 
depends  on  the  number  of  premarket 
approval  studies  that  would  have  been 
required  of  the  manufacturers  had 
reclassification  not  occurred.  These 
savings  may  not  be  reliably  calculated  to 
permit  an  accurate  quantification  of  the 
economic  savings. 

List  ofSnbiects  in  21  CFR  Part  874 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  874  is 
amended  as  follows: 

PART  874-EAR,  NOSE,  AND  THROAT 
DEVICES 

1.  The  authority  citation  for  21  CFR  . 
part  874  continues  to  read  as  follows: 

Antbority:  Sees.  501,  510.  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  351,  360,  360c,  360e,  360}. 
371). 

2.  Section  874.4490  is  revised  to  read 
as  follows: 

1874.4490    Argon  laaer  for  otology, 
rttlnoiogy,  and  laryngology. 

(a)  Identification.  The  argon  laser 
device  for  use  in  otology,  rhinology,  and 
laryngology  is  an  electro-optical  device 
which  produces  coherent, 
electromagnetic  radiation  with  principal 
wavelength  peaks  of  488  and  514 
nanometers.  In  otology,  the  device  is 
used  for  the  purpose  of  coagulating  and 
vaporizing  soft  and  fibrous  tissues, 
including  osseous  tissue.  In  rhinology 
and  laryngology,  the  device  is  used  to 
coagulate  and  vaporize  soft  and  fibrous 
tissues,  but  not  including  osseous 
tissues. 

(b)  Classification.  Class  II. 
Dated:  April  2. 19d3. 

Michael  R.Taykir, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-12077  Filed  5-20-93;  8:45  am) 
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21  CFR  Part  890 
[Di>clMtNo.91N-0232] 

Phyalcal  Medicine  Devices;  Revocation 
of  the  Classification  of  Mechanical 
Automobile  Hand  and  Foot  Driving 
Control 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
physical  medicine  device  classiScation 
regulations  by  removing  the  mechanical 
automobile  hand  and  foot  driving 
control  classiBcation  regulation.  The 
agency  no  longer  believes  these 
products  are  medical  devices.  Also,  any 
safety  concerns  about  these  products  are 
more  appropriately  addressed  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA). 
EFFECTIVE  DATE:  May  21,  1993. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  23, 1983 
(48  FR  53032  at  53048),  FDA  published 
a  final  rule  classifying  the  mechanical 
automobile  hand  and  foot  driving 
control  as  a  class  II  medical  device. 
Later,  in  the  Federal  Register  of  March 
2. 1992  (57  FR  7339),  FDA  pubhshed  a 
proposed  rule  to  amend  the  physical 
medicine  devices  regulations  by 
removing  the  mechanical  automobile 
hand  and  foot  driving  control 
classification  regulation.  The  agency 
issued  the  proposal  because  it  no  longer 
believed  that  these  products  were 
medical  devices  and  that  the  primary 
risks  presented  by  the  product  were 
motor  vehicle  safety  concerns,  more 
appropriately  regulated  by  NHTSA. 

In  response  to  a  letter  from  FDA, 
NHTSA  stated  in  a  letter  dated  February 
19, 1991,  that  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C. 
1392)  authorizes  NHTSA  to:  (1)  Set 
performance  requirements  for  motor 
vehicle  equipment;  (2)  investigate 
allegations  that  motor  vehicle 
equipment,  such  as  mechanical  hand 
and  foot  driving  controls,  contain 
defects  related  to  motor  vehicle  safety; 
and  (3)  take  appropriate  action. 

Interested  persons  were  invited  to 
submit  comments.  One  comment  was 
received.  This  comment,  from  the  U.S. 
Small  Business  Administration,  stated 
that  FDA  had  failed  to  adequately 
address  the  effect  of  the  proposed  action 


on  small  businesses.  The  agency  has 
determined  that  this  rule  will  decrease, 
rather  than  increase,  any  burden  on 
manufactiu^rs  of  this  equipment,  while 
maintaining  adequate  safety  regulation 
as  provided  by  NHTSA 's  authorities  (see 
Economic  Impact  of  this  document). 
Accordingly,  FDA  is  issuing  this  final 
rule  to  remove  the  mechanical 
automobile  hand  and  foot  driving 
control  classification  regulation.  Persons 
who  have  additional  questions 
concerning  issues  related  to  NHTSA 
may  contact  Mary  Versailles  at  202- 
366-2992. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24  (a)(8)  and  (a)(10)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Economic  Impact 

FDA  has  carefully  examined  the 
economic  impact  of  this  final  rule.  The 
Commissioner  of  Food  and  Drugs 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-395).  This  final  rule  will 
have  the  effect  of  relieving 
manufactiu^rs  of  this  equipment  from 
the  requirement  of  complying  with 
FDA's  medical  device  regulations. 
Therefore,  this  final  rule  will  relieve  an 
existing  burden  on  the  industry.  There 
will  be  no  immediate  economic  effect 
from  the  regulation  of  these  products  by 
NHTSA  as  NHTSA  has  not  yet  set  any 
performance  requirements  for  these 
products.  In  accordance  with  section 
3(g)(1)  of  Executive  Order  12291,  the 
impact  of  this  final  rule  has  been 
analyzed,  and  it  has  been  determined 
that  the  final  rule  is  not  a  major  rule  as 
defined  in  section  1(b)  of  the  Executive 
Order. 

List  of  Subjects  in  21  CFR  Part  890 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  890  is 
amended  as  follows: 

PART  890— PHYSICAL  MEDICINE 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513.  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Ck)smetic 


Act  (21  U.S.C  351.  360.  360c,  360e.  360i. 
371). 

1890.3450    [RwnovMi] 

2.  Section  890.3450  Mechanical 
automobile  hand  and  foot  driving 
control  is  removed  from  subpart  D. 

Dated:  April  15. 1993. 
MidiMl  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-12076  Filed  5-20-93;  8:45  ami 

MLUNO  CODE  41«0-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[TJ).  8417] 
RIN1545-AQ53 

Limitation  on  Paaaive  Activity  Losses 
and  Credits— Technical  Amendments 
to  Regulations;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  final  and  temporary 
regulations  (T.D.  8417),  which  were 
published  in  the  Federal  Register  for 
Friday.  May  15, 1992  (57  FR  20747). 
The  final  and  temporary  regulations 
related  to  the  limitation  on  passive 
activity  losses  and  credits. 
EFFECTIVE  DATE:  May  15,  1992. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Donna  J.  Welch,  (202)  622-3080  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATIONl 

Background 

The  final  and  temporary  regulations 
that  are  the  subject  of  these  correcting 
amendments  adopted  as  final 
regulations  changes  to  the  regulations 
under  section  469  of  the  Internal 
Revenue  Code,  as  amended.  The 
regulations  also  revised  the  temporary 
regulations  to  reflect  where  portions 
have  been  adopted  as  final. 

Need  for  Correction 

As  published,  T.D.  8417  contained 
errors  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

List  of  Subjects  in  26  CFR  1.446-1 
through  1.483-2T 

Accounting,  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendments: 
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PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNINQ  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.46»-lT(e)(5)  is 
amended  by  removing  the  reference 
"$  1.469-1  (e)(5)"  and  adding  the 
reference    §  1.46»-l(d)(2)(xii)"  in  ite 
place. 

|1.46»-2    [AmwHtodl 

Par.  3.  Section  1.46^2(d)(2)(xii)  is 
amended  by  removing  the  refierence 
"280(c)(5)"  and  adding  the  section 
"280A(c)(5)"  in  its  place. 
Dala  D.  Cood«, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  93-12033  Filed  5-20-93;  8:45  am) 
BHIMQCOOe  wso-oi-u 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1602 

Records  and  Reporto  for  State  and 
Local  Govemmenta 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACnON:  Final  rule. 

SUMMARY:  This  final  rule  is  based  on  a 
Notice  of  Proposed  Rulemaking 
("NPRM")  published  on  June  17. 1992. 
This  final  rule  reduces  the  report  filing 
requirement  from  once  a  year  to  once 
every  other  year  for  those  political 
jurisdictions  subject  to  the  reporting 
requirements  covered  by  this  regulation. 
Such  jurisdictions  include  those,  other 
than  public  school  districts,  with  100  or 
more  full-time  employees  and  similar 
jurisdictions  with  fit>m  15  to  99  full- 
time  employees  from  whom  the 
Commission  requests  th#  filing  of 
reports.  Starting  with  the  1993  survey 
year  and  every  odd-numbered  year 
thereafter,  those  jurisdictions  will  be 
required  to  file  EICM  reports.  The 
Commission  takes  this  action  for 
budgetary  reasons. 
EfFECnVE  DATE:  June  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division  at  (202) 
663-4958  (voice)  or  (202)  708-9300 
(TDD),  or  Thomas  J.  Schlageter, 
Assistant  Legal  Counsel.  Office  of  Legal 
Counsel  at  (202)  663-4670  (voice)  or 
(202)  663-7026  (TDD). 
SUPPI^MENTARY  »4F0RMATX)N:  The 
Commission  received  three  public 


comments  in  response  to  the  NPRM 
published  in  the  Federal  Register  on 
June  17. 1992.  The  comments  responded 
to  the  invitation  in  the  preamble  of  the 
NPRM  to  discuss  whether  the  reporting 
period  should  be  reduced  from  once  a 
year  io  every  other  year  for  state  and 
local  governments.  All  three 
commenters  supported  the  proposed 
change. 

Section  709(c)  of  Title  VII  of  the  Qvil 
Rights  Act  of  1964,  as  amended, 
requires  employers  to  make  and  keep 
records  relevant  to  a  determination  of 
whether  unlawful  employment  practices 
have  been  or  are  being  committed,  and 
to  make  reports  therefrom  as  required  by 
the  Equal  Employment  Opportunity 
Commission.  Accordingly,  the 
Commission  has  issued  regulations 
which  set  forth  the  reporting 
requirements  for  various  kinds  of 
employers.  State  and  local  government 
jurisdictions  have  been  required  to 
submit  annual  reports  to  the 
Commission  since  1973.  The  change  to 
biennial  reporting  is  intended  to  reduce 
the  cost  and  reporting  burden  on  such 
jurisdictions  as  required  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  However,  the 
recordkeeping  requirements  of  $  1602.30 
remain  unchanged.  The  Commission 
has  waived  the  requirement  for  filing 
such  reports  for  1992.  Starting  with  the 
1993  survey  year  and  every  odd- 
numbered  year  thereafter,  those 
jurisdictions  will  be  required  to  file 
EEO— 4  reports. 

This  change  will  cut  in  half  the 
number  of  hours  spent  in  complying 
with  this  reporting  requirement  and 
thus  the  change  will  result  in  significant 
cost  reductions.  Since  this  change 
involves  a  decreased  reporting 
requirement,  it  will  benefit  rather  than 
harm  the  reporting  entities.  The 
Commission  has  also  determined  that 
the  reduction  in  reporting  requirements 
will  not  substantially  affect  the  utility  of 
the  information  being  collected.  Thus, 
the  Commission  certifies  imder  5  U.S.C. 
605(b)  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  9ft-354).  that 
this  change  will  not  result  in  a 
significant  impact  on  small  entities, 
including  small  governmental, 
jurisdictions,  and  that  a  regulatory 
flexibility  analysis  therefore  is  not 
required. 

List  (rf*  Subjects  in  Part  1602 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity;  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 


For  the  Commission, 
Tony  E.  Gallegos, 
Chairman. 

Accordingly,  29  CFR  part  1602  Is 
amended  as  follows: 

PART  1602— {AMENDED] 

1.  The  authority  citation  for  part  1602 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2000e-B,  2000e-i2;  44 
U.S.C.  3501  et  ieq.;  42  U.S.C.  12117. 

2.  Section  1602.32  is  revised  to  nmd 
as  follows: 

1 1 602.32    Raquirwnont  for  filing  and 
proMrving  copy  of  roporL 

On  or  before  September  30, 1993,  and 
biennially  thereafter,  certain  political 
jurisdictions  subject  to  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended, 
shall  file  with  the  Commission  or  its 
delegate  executed  copies  of  "State  and 
Local  Government  Information  Report 
EEO-4"  in  conformity  with  the 
directions  set  forth  in  the  form  and 
accompanying  instructions.  The 
poUtical  jurisdictions  covered  by  this 
section  are  (a)  Those  which  have  100  or 
more  employees,  and  (b)  Those  other 
pohtical  jurisdictions  which  have  15  or 
mora  employees  fi'om  whom  the 
Commission  requests  the  filing  of 
reports. 

Every  such  political  jurisdiction  shall 
retain  at  all  times  a  copy  of  the  most 
recently  filed  EEO-4  at  the  central  office 
of  the  political  jurisdiction  for  a  period 
of  3  Years  and  shall  make  the  same 
available  if  requested  by  an  officer, 
agent,  or  employee  of  the  Commission 
under  the  authority  of  section  710  of 
title  VII.  as  amended. 

(FR  Doc.  93-12083  Filed  5-20-93;  8:45  am) 
MUJNQ  COOC  STSO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD7-92-27] 

DrawtKidge  Operation  Reguiationa; 
Gulf  Intracoaatal  Waterway,  FL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the  Sarasota/ 
Manatee  Metropolitan  Planning 
Organization  (MPO)  and  the  Florida 
Department  of  Transportation  (FDOT), 
the  bridge  owner,  the  Coast  Guard  is 
modifying  the  regulations  of  the  Anna 
Maria  Drawbridge,  mile  89.2.  at 
Bradenton  by  changing  the  existing  15 
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minute  opening  schedule  to  a  year 
round  20  minute  opening  schedule  and 
extending  the  periods  of  daily 
regulation.  This  change  is  being  made 
because  periods  of  peak  vehiciUar  trafSc 
have  changed.  This  action  will  reduce 
traffic  congestion  and  still  provide  for 
the  reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  June  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
MacCartney,  Project  Manager.  Bridge 
Section,  at  (305)  536-4103. 

SUPPt^MENTARY  INFOMIAIKMi: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney.  Project  Manager,  and  LT, 
J.M.  Losego,  Project  Counse). 

Regulatory  History 

On  June  29. 1992.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Dra\^ridge 
Operation  Regulations  in  the  Federal 
Register  (57  FR  92-15220).  The  Coast 
Guard  received  90  letters  commenting 
on  the  proposal.  A  public  hearing  was 
not  requested  and  one  was  not  held. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that  from  9  a.m.  to  6  p.m. 
on  Saturdays,  Sundays  and  federal 
holidays  the  draw  need  open  only  on 
the  hour,  quarter  hour,  half  hour  and 
three-quarter  hour.  From  December  1  to 
May  31,  Monday  through  Friday,  from 
9  a.m.  to  6  p.m.,  the  draw  need  open 
only  on  the  hour,  quarter-hour,  half- 
hour,  and  three-quarter  hour.  The  MPO 
and  the  bridge  owner  requested  that  the 
bridge  be  allowed  to  open  only  on  the 
hour  and  half-hour  from  7  a.m.  to  6  p.m. 
weekdays  and  from  9  a.m.  to  6  p.m.  on 
weekends.  A  Coast  Guard  evaluation  of 
the  proposal  concluded  that  highway 
traffic  levels  and  frequency  of  bridge 
openings  did  not  justify  the  30  minute 
opening  schedule  for  a  drawbridge  on 
the  Gulf  Intracoastal  Waterway. 

Extending  the  existing  20  minute 
schedule  to  be  effective  from  7  a.m.  to 
6  p.m.  daily  throughout  the  year  was 
proposed  as  an  alternative  by  the  Coast 
Guard  in  the  notice  of  proposed 
rulemaking. 

Diacussion  of  Comments  and  Changes 

In  response  to  our  public  notice,  we 
received  90  comments.  Ten  coramenters 
were  in  favor  of  the  20  minute  schedule. 
Eighty  commenters  wanted  a  30  minute 
schedule,  but  did  not  provide  any 
additional  information  to  support  this 
proposal.  Several  of  these  commenters 
recommended  a  staggered  30  minute 
schedule  for  this  bridjge  and  the  Cortez 


Drawbridge  which  is  located  1.8  miles 
to  the  south.  A  60  day  test  of  the 
proposed  20  minute  schedule  was 
conducted  from  December  1, 1992,  to 
Januaiy  31, 1993.  The  results  confirmed 
highway  traffic  delays  were  reduced 
while  actually  improving  vessel 
movement  between  the  Anna  Maria  and 
Cortez  Drawbridges.  Analysis  of  this 
temporary  20  minute  schedule  indicated 
many  sailing  vessels  which  had  been 
unable  to  transit  between  the  two 
bridges  within  the  existing  15  minute 
schedule  were  no  longer  delayed  by 
bridge  closures.  Analysis  of  the 
proposed  30  minute  staggered  schedule 
indicated  vessels  would  be  impacted 
similarly  to  the  existing  15  minute 
schedule  which  will  be  avoided  by 
implementing  the  20  minute  schedule. 
This  change  will  also  eliminate  the 
extended  openings  caused  by  the 
backup  of  vessels  awaiting  an  opening 
thereby  reducing  vehicular  delays  and 
traffic  congestion. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
the  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the  rule 
exempts  tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et seq),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C  632). 
Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  imder  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq),  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  has  determined  that 


this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B. 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
catejgorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  1 1 7  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  490;  4S  CFR  1.46;  33 

CFR  1.05-1  (g). 

2.  In  S  117.287.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

1117^7    Outf  IntracoMai  Ws«arway. 

(d)*  •  ' 

(2)  The  draw  of  the  Anna  Maria  (SR 
64)  bridge,  mile  89.2,  shall  open  on 
signal;  except  that  from  7  a.m.  to  6  p.m., 
the  draw  need  open  only  on  the  hour, 
twenty  minutes  past  the  hour  and  forty 
minutes  past  the  hour. 

Dated:  16  April  1993. 
ILM.  BallAiMyiia, 
Captain.  U.S.  Coast  Guard.  Acting 
Commander,  Seventh  Coast  Guard  District 
[FR  Doc  93-12023  Filed  5-20-93;  8:45  am] 
aujNO  cooc  Mie-M-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Wl  14-1-6067;  FRL-4203-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Wisconaln;  Statewide  Sulfur  Dioxide 
Rulee 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTKM:  Final  rule. 

SUMMARY:  On  January  2, 1992,  USEPA 
proposed  to  approve  Wisconsin's 
Statewide  Sulfur  Dioxide  (SO2)  rules  for 
most  sources  as  revisions  to  its  State 
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Implementation  Plan  (SIP).  The  rules 
that  were  prof>osed  for  approval  consist 
of  portions  of  Natural  Resources  (NR) 
417.07,  Wisconsin  Administrative  Code, 
which  contains  Statewide  sulfur  dioxide 
emission  limitations;  NR  417.04, 
Wisconsin  Administrative  Code- 
Southeast  Wisconsin  Intrastate  Air 
Quality  Control  Region  (AQCR),  which 
contains  emissions  restrictions  for  small 
sources  in  southeastern  Wisconsin;  and 
numerous  administrative  orders,  new 
source  permits,  and  elective  operating 
permits  that  were  submitted  as  site- 
specific  SIP  revisions  for  sources  that 
needed  more  restrictive  emission 
limitations  than  the  categorical  to 
ensure  attainment  of  the  air  quality 
standards. 

USEPA  is  approving  these  revisions 
in  this  action.  Also  in  the  January  2, 
1992,  notice,  USEPA  proposed  to 
disapprove  certain  portions  of  the  SIP 
revision.  USEPA  is  taking  no  action  in 
this  rulemaking  on  these  portions  of 
Wisconsin's  Statewide  SO2  plan 
revision. 

EPFECTTVE  DATE:  This  rule  will  become 
effective  on  June  21,  1993. 
AOonESSES:  Copies  of  these  revisions  to 
the  Wisconsin  SIP  are  available  for 
inspection  at :  United  States 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  SUeet,  SW.,  Washington,  DC  20460. 

Copies  of  SIP  revisions,  the  public 
comments  on  the  notice  of  the  proposed 
rulemaking,  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Patrick  D.  Dolwick  at  (312)  886-6053 
before  visiting  the  Region  V  office) 
United  States  Environmental  Protection 
Agency,  Region  V,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  Regulation 
Development  Section,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  WFORMATWN  CONTACT: 
Patrick  D.  Dolwick.  (312)  886-6053. 
SUPPLEMENTARY  INFORMATION:  In  the 
January  2, 1992,  Federal  Register  (57  FR 
24),  USEPA  proposed  to  approve  the 
majority  of  Wisconsin's  Statewide  SO2 
rules,  including  Wisconsin  rules: 

NR  417.07(1).  Applicability; 

NR  417.07(3),  Emission  Limits  for  New 
(after  February  1, 1985)  Sources; 

NR  417.07(4).  More  Restrictive  Emission 
Limits; 

NR  417.07(5).  Alternate  Emission  Limits; 

NR  417.07(6),  Compliance  Schedules; 

NR  417.07(7).  Compliance  Demonstrations; 

NR  417.07(8),  Variance  from  Emission 
Limits;  and 

NR  417.04.  Southeastern  Wisconsin 
intrastate  AQCR. 

In  addition,  USEPA  proposed  to 
approve  most  of  the  source-specific 


emission  limitations  listed  in  Table  1  of 
the  notice  of  proposed  rulmaking  (NPR); 
most  of  the  negative  declarations  listed 
in  Table  2  of  the  NPR;  and  the  permit 
limitations  Usted  in  Section  n(E)  of  that 
notice.  USEPA  is  approving  these  rules 
in  final  in  today's  rulemaking. 

The  Wisconsin  rule.  NR  417.07(2), 
Emission  Limits  for  Existing  (before 
February  1, 1985)  Sources,  was 
proposed  for  partial  approval  in  the 
NPR.  USEPA  proposed  to  approve  the 
following  subsections  of  the  rule, 
subject  to  source-specific 
demonstrations  of  attainment: 

NR  417.07(2)(a],  Coal-fired  uniU  at 
fecilities  with  combined  coal-firing  capacity 
greater  than  or  equal  to  250  million  British 
Thermal  Units  per  hour  (MMBTU/hr); 

NR  417.07(2)(b).  Coal-fired  uniU  at 
facilities  with  combined  coal-firing  capacity 
less  than  or  equal  to  250  MMBTU/hr; 

NR  417.07(2)(c),  Residual  oil-fired  units  at 
facilities  with  combined  residual  oil-firing 
greater  than  or  equal  to  250  MMBTU/hr;  and 

NR  417.07(2)(d).  Residual  oil-fired  units  at 
facilities  with  combined  residual  oil-firing 
capacity  greater  than  or  equal  to  250 
MMBTU/hr. 

The  remaining  subsections  of  the  rule 
were  proposed  to  be  disapproved  in  the 
NPR: 

NR  417.07(2)(o).  Kraft  Mill  (all  process 
sources  combined); 

NR  417.07(2)(f),  Sulfite  Mill  (all  process 
sources  combined);  and 

NR  417.07(2)(g).  Petroleum  Refinery. 

The  Wisconsin  rules  NR  417.07(2)(a- 
d)  are  being  approved  in  today's  final 
rulemaking.  NR  417.07(2)(g)  is  being 
approved,  as  well,  in  today's  notice 
based  on  comments  received  from 
WDNR  during  the  public  comment 
period.  USEPA  will  take  further  action 
on  NR  417.07(2)  (e)  and  (f)  in  a  future 
notice. 

The  outline  for  this  notice  of  final 
rulemaking  is  as  follows: 

I.  Background  Information 
n.  Emission  Limitations 

A.  NR  417.07:  Statewide  Sulfur  Dioxide 
Emission  Limitations 

B.  NR  417.04:  Southeastern  Wisconsin 
Intrastate  AQCR 

C  Site-Specific  Emission  Limitations 

D.  Negative  Declarations 

E.  Stack  Height  Issues 
ni.  Summary  Information 

I.  Background  Information 

On  April  26, 1984,  USEPA  notified 
the  Governor  of  Wisconsin,  pursuant  to 
section  110(a)(2)(H)  of  the  Clean  Air 
Act,  that  the  Wisconsin  SO2  SIP  was 
inadequate  to  ensure  the  protection  of 
the  primary  and  secondary  National 
Ambient  Air  Quality  Standards 
(NAAQS).  USEPA  concluded  that  the 
SIP  did  not  contain  SO3  emission 
limitations  for  many  sources;  nor  did  it 


contain  schedules  and  timetables  for 
compliance  with  such  limitations,  as 
required  by  section  110(a)(2)(B).  The 
finding  of  SIP  inadequacy  applied 
statewide,  except  for  (1)  those  sources 
regulated  by  source-specific  New  Source 
Performance  Standards  (NSPS)  and  (2) 
those  sources  regulated  by  a  USEPA- 
approved  part  D  SIP. 

Wisconsin  responded  to  the  notice  of 
SIP  deficiency  with  multiple  submittals 
to  USEPA.  The  Statewide  SO2  emission 
limitations  rule  (NR  417.07)  was 
submitted  on  June  5, 1985,  and  January 
21, 1986.  Numerous  administrative 
orders  and  elective  ofwrating  permits 
containing  limits  more  stri.ngent  than 
those  identified  in  the  Statewide  Rule 
were  submitted  between  September 
1985  and  March  1988.  Technical 
support  (consisting  of  air  quality 
modeling  data)  was  submitted  along 
with  the  emission  limitations. 

Below  is  a  summary  of  the  submitted 
State  SO2  plan.  Readers  should  refer  to 
the  January  2, 1992,  Federal  Register  for 
a  more  detailed  discussion  of  the 
background  information  and  technical 
support  data. 

II.  Emission  Limitations 

A.  NR  417.07:  Statewide  Sulfur  Dioxide 
Emission  Limitations 

(1)  Applicability  (NR  417.07(1)) 

Content:  This  State  regulation  (NR 
417.07)  applies  to  all  sources  of  SO2 
except:  (1)  Those  subject  to  NR  417.04 
(Southeastern  Wisconsin  intrastate 
AQCR),  or  NR  418  (Sulftir  Emission 
Control  in  Specific  Geographic  Areas 
(within  the  corporate  boundaries  of 
Brokaw,  Madison,  Milwaukee,  Green 
Bay,  DePere,  Peshtigo,  Rhinelander,  and 
Rothschild));  or  (2)  those  subject  to  a 
limitation  more  stringent  than  in  NR 
417.07  (2)  and/or  (3). 

Action:  USEPA  is  approving  the 
applicability  rule. 

(2)  Emission  Limits  for  Existing  (Before 
February  1, 1985)  Sources  (NR 
417.07(2)) 

Content:  Establishes  the  following 
emission  limits  for  sources  constructed 
before  February  1, 1985: 

(a)  Coal-fired  units  at  facilities  with 
combined  coal-firing  capacity  greater 
than  or  equal  to  250  MMBTU/HR— 3.2 
Ibs/MMBTU 

(b)  Coal-fired  units  at  facilities  with 
combined  coal-firing  capacity  less  than 
250  MMBTU/HR— 5.5  Ibs/MMBTU 

(c)  Residual  oil-fired  imits  at  facilities 
with  combined  residual  oil-firing 
capacity  greater  than  or  equal  to  250 
MMBTU/HR— 1.5  Ibs/MMBTU 

(d)  Residual  oil-fired  units  at  facilities 
with  combined  residual  oil-firing 
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cajMcity  less  than  250  MMBTU/HR— 3.0 
Ibs/MMBTU 

(e)  Kraft  Mill  (all  process  sources 
combined) — 10.0  pounds  of  SOj  per  ton 
(lbs/ton)  air  dried  pulp  (AOP) 

(f)  Sulfite  mill  (all  process  sources 
combined) — 20.0  lbs/ton  ADP 

(g)  Petroleum  refinery: 

(1)  Process  heater  firing  residual  oil — 
0.8  Ibs/MMBTU 

(2)  Fuel  burning  equipment  firing 
residual  oil— 0.8  Ibs/MMBTU 

(3)  Claus  sulhu'  recovery  plant — 6743 
lbs  of  S02/24-hour.  and  843  lbs  of  SCV 
3-hour 

(4)  All  other  process  units — 1035  lbs 
ofSOj/l-hour 

Action:  USEPA  is  approving 
subsections  (a),  (b),  (c),  and  (d)  above, 
subject  to  source-specific 
demonstrations  of  attainment  (see 
Section  II  (C)  and  (D)  of  this  notice). 

In  the  NPR,  USEPA  proposed  to 
disaporove  (e)  and  (f),  which  apply  to 
the  following  sources  in  the  State  of 
Wisconsin: 

1.  Consolidated  Papers-Kraft 

2.  Mosinee  Paper 

3.  Nekoosa  Papers-Port  Edwards 

4.  Tbilmany  Pulp  and  Paper 

5.  Nekoosa  Papers-Nekoosa 

USEPA's  proposed  disapproval  of 
subsections  (e)  and  (f)  was  based  on  the 
fact  that  the  federally  enforceable 
compliance  technique,  a  stack  test, 
would  not  be  sufficient  to  determine 
compliance  with  the  combined  process 
emission  limit  for  these  sources.  Several 
of  these  sources  have  developed 
approvable  alternative  (stack-specific) 
emission  limits  through  either  operating 
permits  (Tbilmany  Pulp  and  Paper, 
Nekoosa  Papers-Port  Edwards)  or  the 
Prevention  of  Significant  Deterioration 
(PSD)  permit  process  (Consolidated 
Papers-Kraft).  The  site-q)ecific  plans  for 
Nekoosa  Papers-Nekoosa  and  Mosinee 
Paper,  however,  cannot  be  approved 
due  to  the  lack  of  acceptable  modeled 
attainment  demonstrations. 

During  the  public  comment  period, 
\VDNR  requested  that  USEPA  provide 
additional  time  for  the  State  to  correct 
the  deficiencies  of  those  rules  and 
source-specific  plans  that  cannot  be 
approved  in  today's  final  rulemaking. 
WDNR  suggested  that  the  final 
rulemaking  on  these  revised  rules  and 
source-specific  SIPs  could  then  be 
completed  at  a  later  date.  Based  on  the 
request  by  WDNR,  USEPA  is  taking  no 
action  in  today's  rulemaking  on  the 
following  rules  and  source-specific 
plans: 

NR417.07(2)(e) 
NR417.07(2)(f) 
Nekoosa  Papers-Nekoosa 
Mosiaee  Paper 
Grtenwood  Milk 


Conslldated  Paper-Wisconsin  Rivw  Division 

Menasha  Electric  tnd  Water  Utility 

Northern  States  Power-Ashland 

Plastics  Engineering 

American  Milk  Producers  Institute-Blair 

Oieese 
Ore-Ida 

Allis-Chalmers 
National  Presto 
Pope  and  Talbot-Eau  Claire 
Ansul  Fire  Protection 
Kearney  and  Tracker 
Koch  Fuels 
Allied  Processors 
Beatrice  Grocery 
Falls  Dairy 
Rexworks 

Badger  Army  Ammunition  Plant 
Milwaukee  County  Department  of  Health  and 

Human  Services 
Colt  Industries 

USEPA  plans  to  publish  in  the  near 
future  a  notice  of  proposed  rulemaking 
that  will  complete  action  on  these  22 
site-specific  plans  and  NR  417.07(2)  (e) 
and(f]. 

In  the  January  2, 1992,  NPR  (57  FR 
24),  USEPA  proposed  to  disapprove  NR 
417.07(2)(g),  which  applies  to  only  one 
source  (Murphy  Oil),  because  the  State 
had  not  yet  submitted  an  attainment 
demonstration  for  this  source.  WDNR 
submitted  an  attainment  demonstration 
for  this  source,  modeled  at  the 
categorical  limits,  on  October  17. 1991. 
USEPA  has  reviewed  this  modeling  and 
determined  it  to  be  acceptable. 
Therefore,  USEPA  is  approving 
417.07(2)(g)  and  the  site-specific  SIP  for 
Murphy  Oil  in  today's  rulemaking. 

(3)  Emission  Limits  for  New  (After 
February  1, 1985)  Sources  (NR 
417.07(3)) 

Content;  Establishes  the  following 
emission  limits  for  sources  constructed 
alter  February  1, 1985: 

(a)  Coal-fired  units— 3.2  Ibs/MMBTU 

(b)  Residual  oil-fired  units — 1.5  lbs/ 
MMBTU 

(c)  Kraft  Mill  (all  process  sources 
combined)— 10.0  lbs/ton  ADP 

(d)  Sulfite  mill  (all  process  sources 
combined) — 20.0  lbs/ton  ADP 

(e)  Petroleum  refinery: 

(1)  Process  heater  finng  residual  oil — 
1.5  Ibs/MMBTU 

(2)  Fuel  burning  equipment  firing 
residual  oil— 1.5  Ibs/MMBTU 

(3)  Claus  sulfur  recovery  plant — 
0.025%  by  volume  SO2  at  0.0%  oxygen 
on  a  dry  basis  if  emissions  are 
controlled  by  a  reduction  control  system 
followed  by  incineration;  0.030%  by 
volume  of  reduced  sulfur  compounds 
and  0.0010%  hydrogen  sulfide  if 
emissions  are  controlled  by  a  reduction 
control  system  which  is  not  followed  by 
incineration. 

Action:  USEPA  is  approving  this 
portion  of  the  Wisconsin  SO2  rules.  It 


should  be  noted  that  all  new  sources 
remain  subject  to  applicable  new  source 
permitting  requirements,  including  PSD, 
New  Source  Review  (NSR)  in 
nonattainment  areas,  and  NSPS. 

(4)  More  Restrictive  Emission  Limits 
(NR  417.07(4)) 

Content:  Gives  the  State  the  authority 
to  revise  State  rules  to  require  more 
stringent  emission  limits  if  necessary  to 
ensure  no  violations  of  the  SO2  NAAQS 
or  PSD  increment. 

Action:  USEPA  is  approving  NR 
417.07(4)  in  today's  rulemaking.  The 
State  must  have  authority  to  revise  its 
own  rules  if  necessary  to  protect  the 
public  health  or  welfare.  Of  course,  all 
more  stringent  State  limits  necessary  to 
protect  the  NAAQS  and  PSD  increments 
must  still  be  submitted  to  USEPA  as 
site-specific  SIP  revisions. 

(5)  Alternate  Emission  Limits  and 
Variances  (NR  417.07(5),  (6),  (8),  (9)) 

Content:  Establishes  State  procedures 
for  sources  to  obtain  alternate  emission 
limitations  and/ or  revised  compliance 
schedules.  More  specifically,  NR 
417.07(5)  provides  State  procedures  for 
sources  to  obtain  alternate  State 
emission  limitations  (NR  417.07(6)(b) 
requires  that  requests  for  such  alternate 
limits  to  be  submitted  on  or  before 
March  1, 1985).  NR  417.07(8) 
establishes  procedures  for  sources  to 
obtain  source-specific  variances  fit)m 
emission  limitations,  and  states  that 
requests  for  variances  must  be 
submitted  on  or  before  December  31. 
1985.  NR  417.07(9)  states  that  if  a  source 
does  not  request  an  alternate  emission 
limit  under  subsection  (5)  on  or  before 
March  1. 1985,  or  a  source-specific 
variance  under  subsection  (8)  on  or 
before  December  31, 1985.  the  source 
must  comply  with  the  rule's  emission 
limits  in  subsection  (2),  and  may  not 
request  an  alternate  emission  limitation 
or  variance  prior  to  January  1, 1988. 

In  its  January  2, 1992  action,  USEPA 
proposed  to  approve  subsections  (5)  and 
(8).  but  noted  that  all  relaxed  State 
limits  had  to  be  submitted  to  USEIPA  as 
site-specific  SIP  revisions.  The  notice  of 
proposed  rulemaking  further  noted  that, 
by  letter  dated  December  15, 1989, 
Wisconsin  had  withdrawn  subsection 
(9)  from  further  SIP  review.  USEPA  thus 
did  not  propose  action  an  that 
subsection  and  reiterated  that  "all  State 
issued  SO2  variances  must  be  submitted 
to  USEPA  in  order  to  revise  the 
federally  approved  SIP." 

Action:  Although  USEPA  is  approving 
the  procedures  under  subsections  (5) 
and  (8),  the  time  periods  for  requesting 
alternate  emission  limits  and  variances 
have  elapsed.  As  a  practical  matter, 
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however,  the  State  may  still  submit  such 
limits  to  USEPA  for  approval  as 
revisions  to  the  federal  SIP.  pursuant  to 
section  110  of  the  CAA.  Unless  and 
until  USEPA  approves  such 
submissions,  however,  all  previous  SIP 
Umits  remain  enforceable. 

(6)  Compliance  Demonstrations  (NR 
417.07(7)) 

(a)  Content:  Requires  each  source  to 
submit  a  plan  for  demonstrating 
compliance  based  on  one  or  more  of  the 
following  methods:  Stack  tests,  fuel 
sampling  and  analysis,  continuous 
emission  monitoring,  or  other  methods 
approved  bv  the  State. 

Action:  USEPA  proposes  to  approve 
Wisconsin's  procedures  for  developing 
site-specific  compliance  methodologies. 
The  individual  compliance  plans 
themselves  must  still  be  submitted  to 
USEPA  in  order  to  revise  the  federally 
approved  SIP.  USEPA  will  then  have 
the  opportunity  to  approve  or 
disapprove  any  methods  approved  by 
the  State.  Regardless  of  the  specific 
compliance  methodology  chosen  by  a 
source,  Wisconsin's  SIP  contains  an 
independently  enforceable  stack  test 
and  that  remains  the  primary  Federal 
methodology  for  determining 
compliance,  unless  and  until  Wisconsin 
submits  and  USEPA  approves  any 
alternatives.  Readers  scould  refer  to  the 
Januanr  2, 1992,  Federal  Register  for  a 
more  detailed  discussion  of  the 
enforcement  issues  pertaining  to  this 
notice. 

(b)  Content:  Requires  each  source  to 
maintain  records  of  emissions  data  and 
calculations  used  to  verify  emissions 
data  and  to  make  records  available  upon 
reauest. 

Action:  USEPA  is  approving  this 
requirement.  However,  this  provision  is 
being  relied  on  to  require  recordkeeping 
and  reporting  for  a  number  of  sources 
subject  to  a  restriction  on  boiler 
operation  or  operating  load  in  the 
State's  attainment  demonstration.  This 
information  is  therefore  needed  to 
determine  compliance  (or  non- 
compliance) with  the  proposed 
emission  limitations  for  these  sources. 
Because  the  plan  did  not  contain 
adequate  recordkeeping  requirements, 
USEPA  proposed  in  the  NPR  to 
disapprove  Wisconsin's  plan  for  these 
sources:  National  Presto,  Pope  and 
Talbot-Eau  Claire,  Ansul  Fire 
Protection.  Kearney  and  Trecker.  Koch 
Fuels,  Allied  Processors.  Beatrice 
Grocery.  Falls  Dairy,  Rexworks,  Badger 
Army  Ammunition  Plant.  Milwaukee 
County  Department  of  Health  and 
Human  Services,  Colt  Industries,  and 
Greenwood  Milk.  USEPA  is  taking  no 
action  in  today's  rulemaking  on  the  13 


sources  listed  above,  as  requested  by 
WDNR.  The  plans  for  these  sources  will 
be  addressed  in  a  futiue  rulemaking 
notice. 

B.  NR  417.04:  Southeastern  Wisconsin 
Intrastate  AQCR 

Content:  Installations  in  this  region 
with  coal-firing  capacity  less  than  250 
mmBTU/hour  may  not  bum  coal  with  a 
sulfur  content  exceeding  1.11  lbs  SO2/ 
mmBTU.  Significant  sources  a^ected  by 
this  regulation  by  county  are:  Racine 
County — Frank  Piu^;  Kenosha  County — 
American  Motors  Lakeside;  Milwaukee 
County — Milwaukee  House  of 
Correction,  Cudahy  Tanning, 
Continental  Can.  and  Falk  (Boiler  20)). 

Action:  USEPA  is  approving  this 
portion  of  the  SIP,  based  on  the  source- 
specific  or  county-specific 
demonstrations  of  attainment  submitted 
by  WDNR. 

C.  Site-Specific  Emission  Limitations 

WDNR  performed  dispersion 
modeling  to  verify  the  adequacy  of  the 
categorical  emission  limits  (NR 
417.07(2))  and  also  to  establish  more 
stringent  or  alternate  (less  stringent) 
limits  in  accordance  with  a  modeling 
protocol  approved  by  USEPA.  These 
demonstrations  followed  the  generic 
State-USEPA  protocol  and  USEPA 
modeling  guidelines,  including  block 
averaging  for  the  3-hour  and  24-hour 
SO2  NAAQS.  Readers  should  refer  to  the 
January  2. 1992.  Federal  Register  (57  FR 
24).  the  technical  support  document  for 
the  pro{)osed  rulemaking  notice,  and  the 
technical  support  document  for  today's 
notice  for  a  more  detailed  discussion  of 
the  modeling  issues  associated  with 
today's  rulemaking. 

The  January  2. 1992.  Federal  Register 
notice  proposed  to  approve  the  majority 
of  the  site-specific  emission  limits  as 
contained  in  administrative  orders  in 
the  Wisconsin's  Statewide  SOi  rules 
because  the  State  submitted  verifiable 
attainment  demonstrations  for  the 
regulated  facilities.  These  approved 
emission  limits  are  listed  in  Table  1. 

The  only  alternate  limits  (higher  than 
categorical)  submitted  by  WDNR  are  for 
the  following  sources: 

Consolidated  Papers-Biron 

Thilmany  Pulp  and  Paper 

Pope  and  Talbot-Eau  Claire 

Owens-Illinois 

Dairyland  Power-Genoa 

Wiiconsin  Power  and  Light-Edgewater 

Modeling  to  support  the  alternate 
limits  was  provided  by  WDNR.  USEPA 's 
review  of  this  modeling  is  discussed  ',n 
USEPA's  Technical  Support  Document 
for  the  NPR.  The  modeling,  performed 
in  accordance  with  the  applicable 
guidelines,  demonstrates  that  the  higher 


limits  will  still  provide  for  attainment 
and  maintenance  of  the  SO2  NAAQS. 
USEPA  is.  therefore,  approving  the 
limits  for  those  six  sources. 

The  following  sources  are  covered  by 
operating  permits  or  PSD  permits  which 
have  been  submitted  to  USEPA  and 
impose  emission  limitations  that  are 
more  stringent  than  the  general  limits  in 
NR  417.07: 


Source 

District 

County 

r-PSO  per- 
mit) 

Lake  Michigan  .. 

Manitowoc 

Manitowoc 
Company 

hkntn  Central  .... 

Portage  .... 

Neenah 
Paper- 
Whiting 
(BOI) 

%AI ■ 

WUUU   

Consolidated 
Papers- 
Krar 

Neicoosa 
Paper-Port 
Edwards 

Norttwest 

Barron 

Seneca 
Foods 

Douglas .... 

Koppers 
(B22)                    j 

Price 

Flambeau                 ] 
Papers 
(Pulp  Mill)* 

Southeast 

TTrlfWHUKoO 

Peter  Cooper 

Racine 

J.I.  Case 

Sheboygan 

Borden 

Soythem 

Columbia .. 

Wisconsin 

Power  and 

Ught-Co- 

hjnribia 

West  Central 

Clark  

Lynn  Pro- 
teins (B21) 

Greenwood 
MiHc 

Dunn 

Allied  Proc- 
essors 

Action:  PSD  permits  have  already 
been  issued.  With  the  exception  of 
Allied  Processors  and  Greenwood  Milk, 
as  discussed  above  in  Section  11(A)(6), 
WDNR  has  submitted  acceptable 
demonstrations  of  attainment  for  these 
sources. 

The  following  sources  are  subject  to 
Federal  New  Source  Performance 
Standards  requirements: 

Wisconsin  Power  and  Light-Columbia  (Unit 

2). 
Appleton  Papers-Locks  Papers-Locks  Mill 

(new  boiler), 
Wisconsin  Electric  Power  Company-Pleasant 

Prairie  (Units  1  and  2), 
Flambeau  Papers  (B24), 
Wisconsin  Power  and  Light-Edgewater  (Unit 

5),  and 
Wisconsin  Power  Service-Weston  (Unit  3.) 

Several  source-specific  SIPs  were 
proposed  for  disapproval  in  the  NPR 
because  some  of  the  necessary  emission 
limits  and/or  operating  restrictions  were 
only  included  in  compliance  plans 


IMI 
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rather  than  the  SIP  itself.  WDNR 
requested  during  the  public  comment 
period  that  the  compliance  plans  for 
five  sources  become  official  parts  of 
Wisconsin's  Statewide  SO2  SIP.  These 
five  sources  are:  Appleton  Papers- 
Appleton,  Outboard  Marine 
Corporation-Evinrude,  S.C.  Johnson  and 
Son,  Southern  Wisconsin  Center,  and 
the  University  of  Wisconsin-Milwaukee. 

In  preparing  the  NPR.  USEPA  was 
aware  that  WDNR  was  in  the  process  of 
reviewing  the  submitted  site-specific 
SIP  revisions.  Because  of  this,  the 
following  language  was  inserted  into  the 
proposed  notice  to  clarify  how  USEPA 
would  treat  the  State's  submittal  of  the 
material  during  the  public  comment 
period. 

"USEPA  is  aware  that  WDNR  is  in  the 
process  of  reviewing  the  submitted  SIP 
revisions.  Currently.  10  of  the  28 
proposed  disapprovals  contained  within 
this  notice  are  proposed  to  be 
disapproved  because  some  of  the 
necessary  emission  limits  and/or 
operating  restrictions  are  included  only 
in  compliance  plans  instead  of  the  SIP 
itself.  It  is  USEPA's  understanding  that 
WDNR  plans  to  officially  submit  the 
compliance  plans,  which  contain  the 
appropriate  emission  limits  and/or 
operating  restrictions,  as  formal  SIP 
revisions  for  these  sources  whose  plans 
hcve  been  determined  to  be  deficient  in 
this  respect  before  the  end  of  the  30-day 
comment  period.  These  new  submittals 
should  result  in  technically  approvable 
limits,  restrictions  and/or 
methodologies  being  inserted  into  the 
SIP,  thus  USEPA  is  prepared  to  approve 
the  SIP  revisions  in  the  final 
rulemaking"  (57  FR  35). 

Wisconsin's  formal  request  for 
inclusion  of  the  compliance  plans  into 
the  SIP  addresses  USEPA  comments  in 
the  NPR  and  allows  for  these  five 
sources'  SIPs  to  be  approved  in  this 
notice  of  final  rulemaking. 

D.  Negative  Declarations 

The  States  submitted  "negative 
declarations"  for  certain  sources  with 
respect  to  NR  417.07.  Negative 
declarations  either  impose  fuel  type 
restrictions  (i.e.,  cannot  bum  residual 
oil  or  coal)  on  certain  sources  or  identify 
sources  as  being  shutdown  or 
permanently  closed.  In  the  NPR,  USEPA 
proposed  to  include  these  negative 
declarations  into  the  SIP.  In  this  notice, 
USEPA  is  taking  final  action  to  approve 
inclusion  of  the  negative  declarations 
for  the  sources  listed  in  table  2. 

WDNR  notified  USEPA  during  the 
public  comment  period  that  Richland 
Center  Municipal  Electric  and  American 
Motors-Main  should  be  included  with 


the  negative  declarations  due  to  a 
permanent  fuel  switch  and  a  facility 
shutdown,  respectively.  The  Chrysler 
Corporation  also  advised  USEPA  in  a 
letter  dated  February  6, 1992,  that 
American  Motors-Kenosha  (Main)  was 
no  longer  operational  and  is  scheduled 
for  demolition. 

According  to  USEPA  policy,  sources 
that  have  been  shutdown  or  have 
permanent  and  enforceable  fuel  type 
restrictions  are  eligible  for  negative 
declarations.  Negative  declarations  must 
be  incorporated  into  the  SIP  in  order  to 
become  federally  enforceable.  After 
reviewing  the  additional  information 
submitted,  USEPA  has  concluded  that 
the  sources  should  be  included  with  the 
State's  negative  declarations  and, 
therefore,  is  making  the  appropriate 
changes  in  today's  notice  of  final 
rulemaking. 

E.  Stack  Height  Issues 

Readers  should  refer  to  the  January  2, 
1992,  Federal  Register  for  a  detailed 
discussion  of  the  history  of  the  stack 
height  issues  pertaining  to  this  notice.  A 
comment  was  received  during  the 
public  comment  period  that  USEPA 
erroneously  identified  in  the  NPR  the 
merged  power  boiler  stack  at  Mosinee 
Paper  Corporation  as  exceeding  the  213- 
foot  good  engineering  practice  (GEP) 
formula  height. 

Stack  height  credit,  for  the  purposes 
of  establishing  emission  limitations,  is 
restricted  to  the  greater  of  65  meters  or 
the  GEP  formula  height.  However,  credit 
for  dispersion  techniques  (e.g.,  a  merged 
stack)  is  generally  prohibited,  except  for 
sources  with  plantwide  allowable  SO2 
emissions  less  than  5000  tons  per  year. 
In  the  NPR  (57  FR  28),  Mosinee  Paper 
Corporation  was  identified  as  one  of  27 
sources  in  Wisconsin  with  a  merged 
stack  and  plantwide  allowable  SO2 
emissions  greater  than  5000  tons  per 
year.  The  source-specific  SIP  was, 
therefore,  proposed  for  disapproval  not 
because  the  stack  exceeded  GEP,  but 
because  the  State's  attainment 
demonstration  inappropriately  relied  on 
merged  stack  credit.  As  mentioned 
earlier,  USEPA  will  complete 
rulemaking  on  Mosinee  Paper  in  a 
future  notice. 

The  purpose  of  the  Wisconsin 
Statewide  SO2  SIP  revision  was  to 
ensure  that  all  sources  of  SO2  in  the 
State  were  subject  to  whatever  emission 
limitation  was  necessary  to  ensure 
attainment  of  the  NAAQS.  These  limits 
are  contained  in  categorical  State  rules, 
administrative  orders,  and  permits. 
Table  1  documents  all  the  SO2  emission 
limitations  for  sources  in  Wisconsin. 
Table  2  lists  those  sources  that  have 
been  included  in  the  SIP  revision  as 


negative  declarations  due  to  a  switch  to 
a  lower  sulfur  content  fuel  or  to  a 
(wrmanent  facility  shutdown. 

Table  1  .—Source  Speorc 
Emmission  Limitations  ^ 


County  and  source 

EmiMton  ImitBtton 

Brown: 

Fort  Howard 

Subiect  to  NR 

418.05. 

Green  Bay  Cor- 

S10 (5.5). 

rectional  Insti- 

tute. 

Green  Bay  Pack- 

Subject  to  NR 

aging. 

418.05. 

James  River 

Subject  to  NR 

418.05. 

Nicoiet  Paper  

S  jbject  to  NR 

418.05. 

Procter  and 

Subject  to  NR 

Gamble— East 

418.05. 

River. 

Procter  and 

Subject  to  NR 

Gamble— Fox 

418.05. 

River. 

Saint  Vincent 

B24/S10  (3.0). 

Hospital. 

Wisconsin  Public 

Subject  to  NR 

Services — 

418.05. 

Pulliam. 

Calumet:  None. 

Door  Nof>e. 

Florence:  Hone. 

Kewaunee:  None. 

Manitowoc: 

Maintowoc  Com- 

B20. 21,  22,  (249 

pany. 

torts  per  year,  com- 

bined); B23/S15 

(1.5%  S);  B20.  21. 

22(1.18eacri); 

B20.  21,22(70 

gaUorw  Numbers 

oH  per  hour). 

Manitowoc  Com- 

B20. 21/310  (3.38). 

pany— South 

Worlcs. 

Marwtowoc  Public 

B25.  28.  27  (3.2). 

UtiUty. 

Marinette: 

Badger  Papers  ... 

Subject  to  NR 

418.06. 

Niagara  of  Wis- 

B01.02. 03/S11 

consin. 

(3.2);  B4/S12  (3.2) 

raise  stack  to  58.3 

meters. 

Scott  Paper 

B05  (5.5). 

Menominee:  Nor>e. 

Oconto:  Scott  Paper .. 

B26/S10  (5.5). 

Outagamie: 

Appleton  Pa- 

B22/S11 (4.23) 

pers— Appleton. 

Appleton  Pa- 

807,08,09(1.5); 

pers—Locks 

new  Boiler  (1.2). 

Mil 

Fox  River  Papers 

B21  (1.19);  B22  (3.0). 

Kerwin  Papers  ... 

B20  (5.5). 

Midtec  Paper 

B21,22(3.2);B23 

(1.5);B24(1.5) 

raise  stack  to  120 

feet 

Sanger  Powers 

B01.  02/S01  (2.90). 

Correctional 
Center. 
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Table  i.— Source  Speorc 
EMMSStON  UMITATIONS^— ContkHjed 


County  and  MUTM 


TNtrnwiyPulp 
and  Paper. 


Shawano:  Shawano 

Papers. 
Waupaca:  FWO 


Wauaham:  None. 

Winnebago: 

Galo«vay 

Giibeft  Paper 


Emiailon  fcnlfMon 


Kknbedy  daili— 
Laka^ew. 

Kknberty  Clailt— 
f4eenah. 

Neenah  Foundry 


PH  QiatMler  ..... 

U.S.  Paper  IMIMs  . 

Umveraity  o<  Ww- 
conain— Osh- 
koah. 

Winnebago  Men- 
tal HeaNh. 


B07/S07  (92.7 
pounda  per  hour 

afveraged  over  24 
hours):  B08/S08, 
BKVSIO  (466.3 
pounda  per  hoiM- 
averaged  over  24 
hours):  B0a/S09. 
811/800  (7.0  or 
3,865.4  pounds  per 
hour  averaged  over 
24  hours— if  stack 
height  greater  man 
orequalto290 
feet)  (1 .7  M  stack 
heigM  (a  between 
175  and  290  feet). 
S10.  S12  (3.0). 

B21/S11.B22/S12, 
B23/S13  (0.95)  (re- 
sidual fuel  oU). 


S01/S02  (3.0). 

822,  23/310  (3.2): 
824  (3.0  stack 
height  greater  than 
200  feet),  824  (2.0 
if  stack  height  be- 
tween 80  and  200 
feet):  825  (0.5). 

SOI  (3.0):  S06  (3.0) 
merge  into  existing 
46  foot  stack. 

821/811,822/812 
(0.35)  raise  stacks 
to  60  feet. 

830.  31  (5.5)  cannot 
operate  simulta- 
neoiMly;  832,  78 
(5.5)  cannot  oper- 
ate slmultaneousiy. 

801.02,03,04(1.5) 
(Number  6  oil). 

821/810(4.22). 

S10  (5.5). 


810  (5J). 


Table  1.— Source  Speorc 
Emmission  Limitations^— Continued 


County  and  source 


Weyerhaeuser/ 
ReedUgnin. 

Wisconsin  Power 
Servk:a-Wes- 
ton. 
Oneida: 

McNaughton  Cor- 
redkxial  Cen- 
ter. 

Rhinelander  Pa- 
pers. 
Portage: 

Amerkawi  Potato 
I        Del  Monte  

Neenah  Paper- 
Stevens  Point 

SNE-Stevens 

Point 
University  o(  Wis- 
corwin-SteverM 
Point 
Vilas:  None. 
Wood: 

Beatrice  Cheese 

ConsoiMated  Pa- 
pers-8iron. 


Consolidated  Pa- 
pers-Kraft 


Emisakm  Nmitatton 


Nertti  Central  Diatrlet 


Adama: 
Foreat  Notm. 
Juneau:  None. 
Langlade:  None. 
uncowr 

Ofwena-ninois 


Ward  Ptftt ..... 
Marathon: 

Wausau  Paper 


B24,  27.  28  (5.5): 
825  (1.0%  S)  and 
84.59  pounds  per 
hour  (oH  Iking  re- 
strfc:tedto80 
MMBTU  per  hour): 
829  (1.0%  8). 

820,  21/810  (5.5). 

SubiedtoNR 
418.06. 


Nekoosa  Papers- 
Port  Edwards. 


St  Joseph  Hoe- 
pltal. 


Subject  to  NR 

418.08. 
820/810,821/811 

(3.2);  822/812 

(1.2). 

801  (3.0). 


Subject  to  NR 
418.07. 

801  (3.0). 
801.02(0.19). 
B21/S10  (3.0):  801/ 

801  (55  pound  per 

hour). 
820/810  (5.5). 

801.02^10(5.5). 


801  (3.0).  new  83 
foot  stack. 

805  (1.2)  operates 
with  either  801,  02, 
03.04:801,02, 
03.  04  (6.0). 

830/310  (40  parts 
per  miitton  dry  vol- 
{jma  (ppmdv),  6.9 
pounds  per  hour) — 
new  65  meter 
stack:  838/321  (24 
ppmdv,  2.3  pounds 
per  hour):  number 
1  recovery  boiler  (5 
pounds  per  ton  of 
air  dried  pulp 
(ADP))— to  be  vent- 
ed to  new  91.2 
meter  stack:  num- 
ber 2  recovery  boil- 
er (5  pounds  per 
ton  AOP):  number 

3  recovery  boiler 
(158  ppmdv,  114.6 
pourxte  per  hour) — 
new  91-2  meter 
stack;  numtMrs  1 ,  2 
3men  Discharge 
Tanks  (0.1  pourxls 
per  ton  ADP)— new 
63.4  meter  stack. 

820.21.24/310 
(3.0):  825/313 
(3.0).  830/811 
(1633  pounds  per 
hour,  24-hour  aver- 
age): miscellane- 
ous process 
sources  (12.1 
pounds  per  hour. 
24-hour  average). 

801,  02  (5.5):  803, 

04  (3.0). 


Table  1.— Source  SPECiFtc 
Emmission  Umttations^— Continued 


County  and  source 


Barron: 

American  tMk 

Producers  Irv- 

stitute-TurUe 

Lake. 
Morning  Gkxy 

Farms. 
Seneca  Fooda .. 


AahteKt:  Nona. 


Emission  Hmltalton 


Bayfiekf.  None. 
Burnett:  Burnett  Gen- 
eral Hospital. 
Douglas: 

Koppers 


MkkHe  River 

Health  Faculty. 
Murphy  Oil 


Parkland  Health 

FaciOty. 
Superkx  Wiscorv 
sinUgMand 
Power. 
University  of  Wis- 
cor)sir>-Supenor 
Iron:  None. 
Polk:  Wisconsin 

Dairies. 
Pries: 

Flambeau  Papers 


Uonite  Hardboard 
Rusk:  Norco  Windows 
Savior:  Nor>e. 
Taylor  None. 
Washbum:  None. 


820,  21  (ao). 


B01,02/S11  (5.5). 

BIO/810  (1.5):  811/ 
811  (05%  3);  820, 
21,  22  to  be  shut 
down;  rscord- 
keeping/reportirtg 
required;  BIO  can 
only  bom  o«  from 
June  to  October 
(limited  to  4575 
gaikxw  per  day). 

820,21.22(3.0). 


B22/S11  (2.0%  8): 

821  (3.0). 
820,  21  (5.5). 

807,  08,  09, 10  (0.8); 
Sulfur  plant  inciner- 
ator (6743  pounds 
of  362  per  24 
hours,  843  pounds 
of  3O2  per3 
hours). 

821.22(5.5). 

820.  21  (1.5). 


820.  21  (5.5). 


820/310,  821/811. 
822/812(1.21). 

820,  822,  823  (1.5): 
824  (1.2);  Pulp  Mill 
(65.4  pounda  per 
hours). 

820^10  (1.13). 

820.  21  (5.5). 


Southeaatem  Diatrict 


Kenosha: 

American  Brass .. 

/American  Mo- 
tors— Lakeside. 

University  of  Wi»- 
corwirv— 
ParkskJe. 

Wiscortsin  Elec- 
tric Power 
Company- 
Pleasant  Prai- 
rie. 
Milwaukee: 

A.O.  Smith  


820,21.22.23  3.0). 
820.  21.  22  (2.22). 

820.  21.  22.  23/S10 
(0.57). 

820.21(1.2). 


813  (1.72). 
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Table  1.— Source  Specirc 
Emmission  UMiTATiONS^— Continued 


County  and  source 


Acme  Gaivaniz- 
ing. 

AkJrich * 

AHenBradeiy  ... 
American  Can  . 


American  Mo- 
tors— Mitwau- 


Continental  Can  . 
Cwiahy  Tanning  . 
Eaton/Cutler 

Falk  

General  Electrte  . 

JC  Penney  

Ladish  

Miller  Brewing  .... 
Milwaukee  Coun- 
ty Institution. 


Outboard  Marine 
Corporatiorv— 
Evinrude 
Foundry  Num- 
bers 2  and  5. 

Pabst 

Patriclt  Cudahy  .. 

Peter  Cooper  


Pfister  and  Vogal 
Safeway  Steel  .... 
Unit  Drop  Forge  . 

Universal  Food 
(Red  Star 
Yeast). 

Jniversity  of  Wis- 
consin— Mil- 
waui(ee. 

Vllter  Manufactur- 
ing. 

Wisconsin  Elec- 
tric Power 
Company — 
Oak  Creel(. 

Wisconsin  Elec- 
tric Power 
Company — 
Valley. 

Wisconsin  Paper- 
board. 


Emission  limitation 


B3(VS12,  B31/S13 
(30). 

B20,  23/810  (0.57). 

B20/S10  (3.0). 

B20/S19.  B21/S20, 
B22/S18(1.32). 

B20/S10,  B22/S10 
(0.79)  24-hour  av- 
erage, (3.0)  3-hour 
average;  B23/S22, 
B24/S23  (1.33)  24- 
hour  average,  (3.0) 
3-hour  average. 

B22  (2.22). 

B20,  B21,(2.22). 

B20,  21,  22/S10 
(1.51). 

B20(2.22);B21,22 
(3.0). 

B20.  21.22/311 
(3.0). 

B20,  21  (3.0). 

B20,  21/S10;  B22, 
23/SU  (3.0). 

S10(1.5). 

B21/S11,B22/S12, 
B23/S13  (1.85)  in 
combination;  B21/ 
S11.B22/S12 
(2.73)  in  combina- 
tion; B22/S12,  B23/ 
SI 3  (2.73)  in  com- 
bination; B21/S11, 
B23/S13  (2.73)  in 
combination. 

B20/S50.  B21/S51. 
B22/S52(1.50) 
each  boiler  limited 
to  40%  load  on 
NunfU)er  6  oil. 

S10(1.5). 

B20/S10,  B22/S11. 
B24/S14  (2.78). 

B22,B23  (1.9)  re- 
stricted to  86 
MMBTU  per  hour 
and  recordkeeping 
required. 

B20/S10  (3.0). 

B20/S10  (3.0). 

B20/S10,  B21/S11 
(3.0). 

B20,  21,22/SIO 
(3.0). 

B20a,  b,  C/S10,  B21/ 
S11  (0.56). 

B20/S10,  B21/S11 

(1.28). 
S11.S12,  813,  S14 

(3.2). 


Subject  to  NR 
418.04. 


B20/S10  (3.0). 


Table  1.— Source  Specific 
EMMISSION  Limitations  ^—Continued 


County  arxl  source 

Ozaukee:  Wisconsin 
Electric  Power 
Company— Port 
Washir)gton. 
Racine: 

Franic  Pure 

Jl  Case 

S.C.Johnson  ... 


Southern  Wiscofv 
sin  Center. 

Westem  PuWish- 
ing. 
Sheboygan: 

Borden  


Emission  limitation 


Kohler 

Wisconsin  Power 
and  Ught— 
Edgewater. 

Walworth:  None. 
Waukesha:  None. 
Washington:  Carbon 
Engineering. 


B21,  22,  23/817, 
B24,  25/816  (3.2). 


820(2^). 

B21/S11,  B22/S19 
(0.9%  8). 

B20/810,  B21/S11. 
B22/S12,  B23/S13 
(1.22)  maximum 
heat  input  160 
MMBTU  per  hour. 

B20/S10,  B21/811. 
B22/812,  B23/S13 
(0.43). 

B20a,  20b/8l0,  B21/ 
811  (2.18). 

B20/S10,  B21/S11 
(1.75%  S)  cannot 
operate  boilers  si- 
multaneously on 
oH;  recordkeepir>g 
required. 

B20,  22,  23  (3.0). 

B23,  24  (6.6)  24-hour 
average,  (4.07)  30- 
day  average;  B25 
(1.2). 


B20  (5.5). 


Southern  District 


Columbia: 

Davis  Construc- 
tion. 

Northeast  Asphalt 
52. 

Wisconsin  Power 
and  Light— Co- 
lumbia. 


Dane: 

Capitol  Heating 

Plant 
Consolidated 

Paving. 
Delltown  Che- 

murgic. 

DR8  Services 

Hillfarm  Heating 

Plant 
Madison  Gas  and 

Electric— 

Blount  Street 
Mendota  Mental 

Health. 


Bumer  (3.0). 

Burner  (3.0). 

Unit  1  (3.2);  Unit  2 
(1.2),  [Also,  com- 
bined emissions 
are  restricted  to 
12,500  pounds  per 
hour  (24-hour  aver- 
age) and  15,200 
pounds  per  hour 
(3-hour  average)]. 

Subject  to  NR 

418.03. 
Bumer  (3.0). 

B21,B22,  B23/S11 

(3.0). 
Bumer  (3.0). 
Subject  to  NR 

418.03. 
Subject  to  NR 

418.03. 

Subject  to  NR 
418.03. 


Table  1  .—Source  Specirc 
Emmission  UMiTATiOf4S  ^—Continued 


County  and  source 


Oscar  Mayer 


Payrw  arxl  Dolan 
6— Oe  Forest 

Payne  and  Doian 
32— Verona. 

University  of  Wis- 
consin— Madi- 
son (Charter 
Street). 

University  of  Wis- 
corwin — Madi- 
son (WtUnut 
Street). 

Webcrafters 

Dodge: 

Universal  Foods  . 


John  Deere 


Northeast  As- 
phalt— Horicon. 

Waupun  Correc- 
tional Institute. 
Fond  du  Lac: 

Northeast  As- 
phalt—Eden. 

Norltieast  As- 
phalt— Ripon. 

Taycheedah  Cor- 
rectional Insti- 
tubon. 
Grant: 

Dairytand 
Power — 
Stoneman. 

Iverson  Numbers 
4  and  5. 

University  of  Wis- 
consin— 
Platteville. 

Wisconsin  Power 
and  Light — 
Dewey. 
Green:  Iroquois 

FourKlry. 
Green  Lake: 

Bertin  Foundry  ... 

Beriin  Tanning  .... 
Iowa:  Stokely— Cot*  . 

Jefferson: 

Carnation — Pet 
Food  and  Ce- 
real Division. 
Lake  Mills  Black- 
top. 

Stoppenbach 

University  of  Wis- 
consin- 
Whitewater. 
Lafayette:  h4ooe. 
Marquette:  None. 
Richland:  Norte. 
Rock: 

Bek)it  Corpora- 
tion. 
Frank  Brothers  ... 


Emission  Imitation 


Subject  to  NR 
418.03,  July  22, 
1986,  administra- 
tive oroer,  and  47 
FR  15783. 

Bumer  (3.0). 

Bumer  (3.0). 
(3.18). 


Subject  to  NR 
418.03. 


B20/S12  (3.0). 

B22/S10  (1.5);  821/ 

811  (0.5). 
Boiler  01,  02,  03 

(1.33). 
Bumer  (3.0). 

B21,  22,  23/810 
(5.5). 

Bumer  (3.0). 

Bumer  (3.0). 

B20/810(1.6). 


B21,  22/811  (2.81). 


Bumer  (3.0),  Burner 

(3.0). 
B22,  23  (5.5). 


B21,  22/811  (3.2). 


B31/S11  (0.75). 


B31/S10(1.19). 
B10/S10  (2.28). 
621,22,23/810 
(5.5). 

B21/S11,B22/S12 
(0.58). 

Bumer  (3.0). 

B21/811  (5.5). 
B20,  21/810  (5.5). 


820,21,22/810 

(3.0). 
Bumer  (1.42). 
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Table  1.— Source  Speofic 
EMMissiON  (JMrTATiONS^— <^ntjnued 


County  and  Muic* 

Emiaaion  limitation 

Q«iMri  Motors  .. 

B21.  22.  23,  24,  25/ 

S12  (3.0). 

B20/S10,  B21/S11, 

B22/S12  (0.65). 

Rock  Road  Corv 

B01/S01  {QMS). 

ttructkm. 

»** *—   ^  —  .  — 

B23. 24/S10  (3.2). 

and  Light— 

BtackhMvk. 

Wtecoosin  Pwm 

B21/S10,  B21/S11 

•ndUgM— 

(3.2). 

Rock  Rjv«r. 

Sauk:  Grada  Found- 

Fumaca  (5.5). 

naa. 

Waat  Canlrai  Dtatriot 


Buffak):  ^4ona. 

Chippewa: 

Ganstar  „.... 

B21,  22  (3.0). 

LainankugaTa 

B20/S10  (3.61). 

r4or1h  Wtoconsin 

B20,21,22/S10 

Canter  for  Oa- 

(4.2):  B23/S10 

vakjpmantaily 

(3.0). 

Diaabied. 

Clark: 

Greenwood  IMHk  . 

B20.  21  (2%  S) 

Lynn  Proteins 

B20(3.0):B21(1.5% 

S). 

Crawford:  (verson 

Burner  (3.0). 

Number  6. 

Dunn: 

Knapp  Craamery 

B20  (3.0). 

University  at  Wia- 

B21.  22  (5.5). 

consln— Stout 

EauClaifa: 

Bush  Brothers  ..„ 

B20.  21  (3.0)  stack 

raised  to  75  feet. 

Eau  Claire  As- 

B01  (3.0). 

phait. 

Luther  Hospital ... 

B23,  24  (3.0). 

Uniroyirf 

B20.21,22/S10 

(2.25). 

University  of  Wis- 

B20.  21/318  (4.5); 

consirv— €au 

B22/S18  (3.0). 

Claire. 

Waste  Research 

B20/S18  (2.3);  821/ 

andRadama- 

319  (2.3).  stacks 

tfon. 

mergedtonewGO 

toot  stack. 

Jackson:  South  Alma 

B22,  23  (3.0). 

Cheese. 

LaCrosse: 

Q.  Hailaman 

B20.21,24,2S 

(2.15). 

Sakit  Roaa  Con- 

310 (3.0). 

vent 

Tr«»a  2-6,  7  

B21/S52  (cannot  bum 

ooaJ);  B22/S53. 

B23/S54,  B24/S55 

(4.36).  B20/310 

(1.5)  Of  (1.78  if 

toad  restricted  to 

29  MMBTU  per 

hour,  record- 

keeping required). 

TABLE  1.— Source  Specific 
EMMISSION  Limitations  ^-Cofitinued 


County  and  aourca 


TrmaS 


Saint  Rosa  Cort- 

vent 
University  of  WIs- 
consirv-La- 
Crossa. 
Webster  Indus- 
tries. 
Monroe: 

Fort  McCoy 

Golden  Guernsey 
Pepin:  Notm. 
Pierce:  Liniversity  of 
Wlscorwv- River 
Fails. 
St.  Croix: 

Domain „ 

Friday  Cannirig  .. 
Trempeauleau:  Nona. 
Vernon:  Dairyland 
Power— Genoa. 


Emiaaton  Imitatton 


B20/S10  (5.5):  B21/ 
S11,B22/S12(0.6) 
Of  (1.75)lfr•- 
stncted  tocom- 
btned  12  MMBTU 
per  hour  reoord- 
keeoing  required. 

310  (3.0). 

B20,  21  [(3.65  coal, 
(1.99)0)1]. 

B24,  (3.0). 


B01,  02,  03(3.2). 
B22/S13(1.73). 

B20,  21  (5.5). 


B20,  21  (3.0). 
B20  (3.0). 

B20/S10  [(5.6)  24- 
hour  average,  (5.5) 
30-day  average]. 


^Emisston  limits  ere  in  parentheses.  The 
units  for  emission  limitations,  unless  otnerwise 
noted,  are  pourxto  of  SO:  par  million  British 
Therrnai  Ur^ts.  For  example,  (3.0)  represents 
an  emission  limit  of  3.0  pounds  of  SO2  per 
million  Bntish  Thermal  Units.  Specific  boilers 
are  referred  to  by  tneir  State  identification 
numt>er.  eg .  boUer  number  20  at  a  given 
facility  is  referred  to  as  B20  here. 

Table  2.— Negative  Declarations 


County  and  soufca 


Emission  Kmitatton 


Lake  Michigan  DIstrtot 


Brown: 

C.  Reiss  

Permanent  shutdown. 

University  of  Wis- 

Not allowed  to  bum 

consin—Green 

coal  or  residual  oil. 

Bay. 

Kewaunee:  Algoma 

Not  allowed  to  bum 

Hardwoods. 

coal  or  residual  oil. 

Manitowoc: 

Two  Diesel  engines. 

Manitowoc  PubOc 

Utility. 

Marinette:  Rodman 

Wood,  waste,  natural 

Industries. 

gas. 

Oconto:  Scott  Paper .. 

Natural  gas/Number  2 
oil. 

Outagamie: 

Consolkteted  Pa- 

Not aHowed  to  bum 

pers— Appieton. 

coal  or  residual  OH. 

Midtec  Paper 

Number  2  oil. 

Dryers. 

Rotoff  .„ 

Permanent  shutdown. 

Stokiay-Appialon 

Not  altowed  to  bum 

coal  or  reskkial  oU. 

Waupaca:  Wisconsin 

Not  allowed  to  bum 

Veteran  Home. 

coal  or  residual  OH. 

Table  2.— Negative  Declarations— 
Continued 


County  and  source 

Emisston  Nmitatton 

Winnebago: 

AmencanCarv 

No  OH  firing  capabili- 

Menashane. 

ties. 

American  Can- 

Not  altowed  to  bum 

Neenah. 

coal  or  residual  oil. 

Eggars  Industrial 

Wood  waste/Natural 

gas. 

James  River- 

Hoi  allowed  to  bum 

Canal. 

coal  or  residual  oil. 

Wisconsin  Tissue 

htot  allowed  to  bum 

Mills. 

coal  or  residual  oil. 

North  Central  District 


Marathon: 

Conner  Forest  In- 

Permanent shutdown. 

dustries. 

Edelweiss 

Wood  waste/natural 

Cheese. 

gas. 

Portage:  University  of 

B03/S10,  B04/S11 

Wisconsin— Ste- 

natural  gas/Number 

verts  Poirtt 

2  oil. 

Wood: 

Marshtiekl  Elec- 

Permanent shutdown. 

tric. 

RoUohome 

Pemianent  shutdown. 

Weyertiaeusar .... 

Natural  gas. 

Nofthwest  District 


AshJand: 

Ashland  Timbers 

Pemfianent  shutdown. 

(boilers). 

Louisiana  Pacifk: 

Number  2  oH. 

MeHen. 

James  River 

Number  2  oil. 

Barron:  Knetter 

Permanent  shutdown. 

Cheese. 

Douglas:  Superior 

Number  2  on. 

Wisconsin  Light 

and  Power. 

Polk:  LandO-Lakes  .. 

Number  2  oilMatural 

gas. 

Rusk:  Pope  and  Tal- 

Number 2  oil. 

bot 

Southeast  District 


Kenosha:  American 

Permanent  shutdown. 

Motors— Kenosha 

(Main  Plant). 

Milwaukee: 

AC  Spartt  Pkjg  ... 

Number  2  oil. 

Alton  Packaging  . 

Natural  gas. 

American  Linen 

Natural  gas. 

and  Supply. 

Hariey  Davidson . 

Permanent  shutdown. 

Inryco  

Number  2  oil. 

Ladish  

B24.  B25,  not  altowed 

to  burn  coal  or  re- 

sidual oil. 

Master  Lock  

Not  allowed  to  bum 

coal  or  residual  oil. 

Milwaukee  Forge 

Permanent  shuttown. 

(Boilers). 

P  and  V  Adas 

PemTanent  shutdown. 

Peter  Cooper  

B20,  21,  24  (natural 

Oas). 

oioifivr  ••••*••••••••••• 

Number  2  oB. 

Teiedyne  

Natural  gas. 

IMI 
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Table  2.— Negative  DEOARATtONS— 
Continued 


County  and  aource 


Wisconsin  Elec- 
tric Power 
Company— 
Lakeskto. 

Wisconsin  Paper- 
board. 

Radne: 

Webster  Electric  . 

Western  Publish- 
ing. 
Sheboygan: 

General  Box 


koWer 

VoUralh 

Waukesha: 

Muskego  Rerxler- 

Ing  (Boiler). 

Navistar 

Waukesha 

Fouxfcy. 


Emisskjn  Imitatton 


Permanent  shutdown. 


B21/S11.B22/S10. 
Number  2  oil  and 
natural  gas. 

Number  2  ON. 
B22  shutdown. 


Notaitowed  to  bum 

coal  or  reskiual  ofl. 
B29  shutdown. 
Number  2  oM. 

Permanent  shutdown. 

Natural  gas. 
Permanent  shutdown. 


Southern  Dtatriet 


Bek)it:  Bek)it  Corpora- 

tton  (Foundry). 
Columbia:  Stokley 

USA. 
Dane: 

OL  Gasser  Nunv 
ber  tOI  (Mathy 
Cortstructkxi). 
Wisconsin  Por- 
celain. 

Wort  Paving 

Dodge: 

Baker  Canning  ... 
Kraft-Beaver 

Dam. 
M&M  Grey  Iron 
Foundry. 

Ftoyer  Brarids 

Waupun  Correc- 
tional Institute. 
Western  Lime 
and  Cement— 
Knowles. 
Fond  du  Lac: 
Fond  du  Lac 
County  High- 
way. 
GaHoway  West  ... 

RamConstruc- 
tkx). 

Western  Lime 
ar>d  Cement- 
Eden. 

Wisconsin  State- 
Taycheedah. 

Grant  Urtiversity  of 
Wisconsir>— 
PtanevWe. 

Jefferson:  Uriiversity 
of  Wisconsin- 
Whitewater. 


Permanent  shutdown. 
Number  2  oil. 

Number  2  0*. 


Permar>ent  shutdown 

(coal-fired  boiler). 
Number  2  oil. 

Pemr^anent  shutdown. 
Number  2  oil. 

Permanent  shutdown. 

Permanent  shutdown. 
B24/S10,  Number  2 

oil/natural  gas. 
Pemianent  shutdown. 


Number  2  oil. 


Number  2  oHMatural 

gas. 
Pemiar)ent  shutdown. 

Permartent  shutdown. 


B21.S11.B22«12, 
natural  gas/Number 
2oil. 

B21,  natural  gas. 


B24/S11.B22/S10, 
Number  2  on/natu- 
ral gas:  B23/S10 
natural  gas  only. 


Table  2.— Negative  Declarations— 
Continued 


County  and  aource 


Rk:htev)d:  Rk:Nand 
Center  Munk:ipal 
Electric. 

Rock:  Baker  Manufac- 
turing. 


Emisskjn  Hmitatkyi 


S11,S12.  naturai 
gaa/Number  2  oH. 

Permanent  shutdown 
(coaMired  boiler). 


WeM  Central  (MMrlct 


Chippewa: 

Dairyman  (coal 

Permanent  shutdown. 

boiler). 

Mid-American 

Pemianent  shutdown. 

National  Presto  .. 

B20.  21.  24,  25.  natu- 

ral gas. 

Dunn:  University  of 

B20,  23.  natural  gas/ 

WIsconsio— Skxjt. 

Number  2  on. 

Eau  Claire: 

Armour  

Number  2  on. 

EauClaira 

Permanent  shutdown. 

Foundiy. 

Hibemia  Brewing 

NotaHowed  to  bum 

coal  or  resklual  oU. 

LaCrosse: 

G.  Heilman 

B26,  natural  gas/ 

Number  2  oil. 

G.  HeBman  Malt- 

Permanent shutdown. 

ing. 

Paper 

Number  2  oil. 

Calmensoa 

Trane  Number  2- 

5. 
University  of  Wis- 

B21. Number  2  oH. 

B22.  natural  gas/ 

consin— La- 

Nuntber 2  oil. 

Crosse. 

Webster  Wood 

Number  2  on. 

Preserving. 

Pierce:  University  of 

B22,  natural  gas/ 

Wiscor^sin- River 

Number  2  on. 

Falls. 

St.  Croix: 

Friday  Canning  .. 

B20,  natural  gas/ 

Number2oiL 

SL  Croix  Health 

Not  aUowed  to  bum 

Center. 

coal  or  reskkial  oil. 

Trempeauleau: 

A.G.  Coop 

Number  2  OIL 

Creamery. 

American  Milk 

Natural  gas. 

Producers  In- 

stitute—Blair 

Whey. 

Whitehall  Foods  . 

Pemftanent  shutdown. 

m.  Summary  Information 

USEPA  is  approving  the  following 
portions  of  Wisconsin's  Statewdde  ^32 
Rules  in  today's  final  action. 

NR  417.07(1).  Applicability. 

NR  417.07(2){a).  Emission  limits  for 
existing  (before  February  1. 1985)  coal-fired 
units  at  focilities  with  combined  coal-firing 
capacity  greater  than  or  equal  to  250 
MMBTU/br. 

NR  417.07(2)(b).  Emission  limiU  for 
existing  (before  February  1. 1985)  coal-fired 
units  at  fecilities  with  combined  coet-fiiing 
capacity  less  than  or  equal  to  250  MMBTU/ 
hr. 


NR  417.07(2)(c).  Emission  limits  far 
existing  (before  February  1, 1985)  residual 
oil-fired  units  at  &cilities  with  combined 
residual  oil-firing  capacity  greater  than  or 
equal  to  250  MMBTU/hr. 

NR  417.07(2)(d].  Emission  limlU  for 
existing  (before  February  1, 1985)  residual 
oil-fired  units  at  facilities  with  combined 
residual  oil-firing  capacity  greater  than  or 
equal  to  250  MMBTU/hr. 

NR  417.07(2)(g),  Emission  limits  far 
existing  (before  February  1. 1985)  petroleum 
refineries. 

NR  417.07(3).  Emission  limits  fw  new 
(after  February  1, 1985)  sources. 

NR  417.07(4).  More  restrictive  emission 
limits. 

NR  417.07(5),  Alternate  emission  limits. 

NR  417.07(6).  Compliance  schedules. 

NR  417.07(7).  Compliance  demonstradons. 

NR  417.07(8)  Variance  from  emission 
limits. 

The  source-specific  emission  limitations  in 
Table  1. 

The  negative  declarations  in  Table  2. 

The  Agency  has  reviewed  these 
portions  of  the  revision  of  the  federally- 
approved  State  implementation  plan  K>r 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
Agency  has  determined  that  these  parts 
of  this  action  conform  with  those 
requirements  irrespective  of  the  feet  that 
the  submittal  preceded  the  date  of 
enactment. 

Today's  action  makes  final  parts  of 
the  action  proposed  at  January  2, 1992. 
(57  FR  24).  As  noted  elsewhere  in  this 
notice,  USEPA  received  no  adverse 
public  comment  on  the  parts  of  the 
proposed  action  undergoing  final 
rulemaking  in  today's  notice.  As  a  direct 
result,  the  Regional  Administrator  has 
reclassified  this  action  from  Table  1  to 
Table  2  under  the  processing  procedures 
estabhshed  at  54  FR  2214,  January  19, 
1989. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  20. 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  Judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
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such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subiecta  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

Dated:  March  2, 1903. 
David  A.  UUrkh. 
Acting  Regional  Administrator. 

40  CFR  part  52,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q.| 

Subpart  YY— WIsconaIn 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(63)  to  read  as 
follows: 

152^70    MentHlcatlon  of  plan. 

(c)*  •  • 

(63)  Revisions  to  the  sulfur  dioxide 
attainment  plan  were  submitted  by  the 
State  of  Wisconsin  between  June  5, 
1985,  and  January  27, 1992.  The  revised 
plan  consists  of:  Natural  Resources 
417.07,  Natural  Resources  417.04, 
several  operating  permits,  numerous 
administrative  rules,  numerous  negative 
declarations,  and  some  compliance 
plans. 

(i)  Incorporation  by  reference. 

(A)  Wisconsin  Administrative  Code, 
Natural  Resources  (NR)  417.07. 
Statewide  Sulfur  Dioxide  Emission 
Limitations:  Subsections  1 
(Applicability):  2a,  2b.  2c,  2d,  2g 
(Emission  Limits  for  Existing  Sources): 
3  (Emission  Limits  for  New  Sources):  4 
(More  Restrictive  Emission  Limits);  5 
(Alternate  Emission  Limits):  6 
(Compliance  Schedules):  7  (Compliance 
Determinations):  8  (Variance  from 
Emission  Limits):  as  published  in  the 
(Wisconsin)  Register,  September,  1990, 
Number  417  at  page  86,  effective 
October  1, 1986. 

(B)  Wisconsin  Administrative  Code, 
NR  417.04,  Southeastern  Wisconsin 
Intrastate  AQCR,  as  published  in  the 
(Wisconsin)  Register.  September,  1990. 
Number  417  at  page  85.  effective 
October  1, 1986. 

(C)  An  Air  Pollution  Control  Permit 
(\aA-10-DFS-82-36-101),  dated  and 
effective  December  22, 1982,  issued  by 
the  Wisconsin  Department  of  Natural 
Resources  to  The  Manitowoc  Company, 
Inc.  limiting  the  emissions  and 


operation  of  Boiler  #23  at  the  facility  in 
Manitowoc.  Manitowoc  County, 
Wisconsin. 

P)  An  Air  Pollution  Control  Permit 
(EOP-lO-DFS-82-36-102).  dated  and 
effective  January  12, 1983,  and  amended 
on  August  7. 1987.  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Manitowoc  Company, 
Inc.,  limiting  the  emissions  and 
operation  of  Boilers  #20,  21,  and  22  at 
the  facility  in  Manitowoc,  Manitowoc 
County,  Wisconsin. 

(E)  An  Administrative  Order  (86- 
43604187&-J01),  dated  and  effective 
November  25, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Manitowoc  Company, 
Inc..  South  Works  Facility,  limiting  the 
emissions  and  operation  of  Boilers  #20 
and  21  at  the  facility  in  Manitowoc, 
Manitowoc  Coimty,  Wisconsin. 

(F)  An  Administrative  Order  (86- 
445038550-JOl),  dated  and  effective 
October  27, 1986,  issued  by  the 
Wisconsin  Department,  of  Natural 
Resources  to  Appleton  Papers,  Inc., 
limiting  the  emissions  and  operation  of 
Boiler  #22  at  the  facility  in  Appleton, 
Outagamie  County,  Wisconsin. 

(G)  A  letter  from  Andrew  Stewart  to 
E)ennis  Hultgren,  dated  and  effective  on 
October  9, 1986,  that  details  the 
conditions  of  the  compliance  plan  for 
Appleton  Papers  at  the  facility  in 
Appleton.  Outagamie  County, 
Wisconsin. 

(H)  An  Administrative  Order  (86- 
445039100-J01),  dated  and  effective 
December  23, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Fox  River  Paper 
Company,  limiting  the  emissions  and 
operation  of  Boiler  #21  at  the  facility  in 
Appleton,  Outagamie  County, 
Wisconsin. 

(1)  An  Administrative  Order  (87- 
445009950-N01),  dated  and  effective 
May  7, 1987,  issued  by  the  Wisconsin 
Department  of  Natural  Resources  to  the 
Sanger  B.  Powers  Correctional  Center, 
limiting  the  emissions  and  operation  of 
Boilers  #1  and  2  at  the  facility  in 
Oneida,  Outagamie  County,  Wisconsin. 

0)  An  Air  Pollution  Control  Permit 
(86-SJK-072),  dated  and  effective  July 
28, 1987,  issued  by  the  Wisconsin 
Department  of  Natural  Resources  to  the 
Thilmany  Pulp  and  Paper  Company, 
limiting  the  emissions  and  operation  of 
Boilers  #07,  08.  09, 10,  and  11  at  the 
facility  in  Kaukauna,  Outagamie 
County,  Wisconsin. 

(K)  An  Administrative  Order  (87- 
469034390-jOl),  dated  and  effective 
January  22, 1987,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  FWD  Corporation, 
limiting  the  emissions  and  operation  of 


Boilers  #21,  22,  and  23  at  the  facility  in 
Clintonville,  Waupaca  County, 
Wisconsin. 

(L)  An  Administrative  Order  (86- 
47103056O-J01),  dated  and  effective 
October  29,  1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Gilbert  Paper 
Company,  limiting  the  emissions  and 
operation  of  Boilers  #22,  23,  24,  and  25 
at  the  facility  in  Menasha,  Winnebago 
County,  Wisconsin. 

(M)  An  Administrative  Order  (86- 
471031000-jOl),  dated  and  effective 
November  25, 1986,  issued  by  the 
Wisconsin  Deparunent  of  Natural 
Resources  to  Kimberly  Clark-Neenah 
Paper  and  Badger  Globe  Division, 
limiting  the  emissions  and  operation  of 
Boilers  #21  and  22  at  the  facility  in 
Neenah,  Winnebago  County,  Wisconsin. 

(N)  An  Administrative  Order  (86- 
471031220-JOl),  dated  and  eff^ective 
October  27, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  U.S.  Paper  Mills 
Corporation-Menasha  Mill  Division, 
limiting  the  emissions  and  operation  of 
Boiler  #21  at  the  facility  in  Menasha, 
Winnebago  County,  Wisconsin. 

(O)  A  Mandatory  Operating  Permit 
(735008O1O-J01),  dated  and  effective 
June  16,  1987,  issued  by  the  Wisconsin 
Department  of  Natural  Resources  to 
Owens-Illinois  Tomahawk  and  Timber 
STS,  Inc.,  limiting  the  emissions  and 
operation  of  Boilers  #24,  25,  27,  28,  and 
29  at  the  facility  in  Tomahawk,  Lincoln 
County,  Wisconsin. 

(P)  An  Administrative  Order  (86- 
750011350-jOl),  dated  and  effective 
September  16,  1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Del  Monte  Corporation, 
limiting  the  emissions  and  operation  of 
Boilers  #01  and  02  at  the  facility  in 
Plover.  Portage  County,  Wisconsin. 

(Q)  An  Air  Pollution  Control  Permit 
(85-RV-013).  dated  and  effective  July 
17.  1985,  issued  by  the  Wisconsin 
Department  of  Natural  Resources  to  the 
Neenah  Paper  Company,  limiting  the 
emissions  and  operation  of  Boiler  #01  at 
the  facility  in  Stevens  Point.  Portage 
County.  Wisconsin. 

(R)  An  Elective  Operating  Permit  (87- 
NEB-701),  dated  and  effective 
December  23, 1987,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  Nekoosa  Papers, 
Incorporated-Port  Edwards  Mill,  Inc., 
limiting  the  emissions  and  operation  of 
Boilers  #20,  21,  24,  and  25:  as  well  as 
the  sulfite  recovery  furnace  at  the 
facility  in  Port  Edwards,  Wood  County, 
Wisconsin. 

(S)  An  Air  Pollution  Control  Permit 
(603007790-NOl),  dated  and  effective 
June  12,  1987,  issued  by  the  Wisconsin 
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Department  of  Natural  Resources  to  the 
Seneca  Foods  CorpOTation.  limiting  the 
emissions  and  operation  of  Boilers  #10 
and  11  at  the  facility  in  Cumberland, 
Barron  County,  Wisconsin. 

(T)  An  Air  Pollution  Control  Permit 
{MIA-lO^JC-83-16-044),  dated  and 
effective  July  7, 1983,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  tne  Koppers  Company, 
limiting  the  emissions  and  operation  of 
Boiler  #1  at  the  facility  In  Superior. 
Douglas  County,  Wisconsin. 

(U)  An  Administrative  Order  (86- 
649028490-^01),  dated  and  effecUve 
September  30, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Wisconsin  Dairies 
Cooperative,  limiting  the  emissions  and 
operation  of  Boilers  #20,  21,  and  22  at 
the  facility  in  Clayton,  Polk  County. 
Wisconsin. 

(V)  An  Administrative  Order  (86- 
851009940-jOl),  dated  and  effective 
September  30, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  Lionite  Hardboard. 
limiting  the  emissions  and  operation  of 
Boiler  #20  at  the  facility  in  Phillips. 
Price  County,  Wisconsin. 

(W)  An  Administrative  Order  (86- 
230008570-NOl),  dated  and  effective 
September  29, 1986.  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  University  of 
Wisconsin-Parkside  Heating  Plant, 
limiting  the  emissions  and  operation  of 
Boilers  #20,  21,  22,  and  23  at  the  facility 
in  Kenosha,  Kenosha  County. 
Wisconsin. 

(X)  An  Administrative  Order  (86- 
241012970-jOl),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  A.O.  Smith/ 
Automotive  Products  Company,  limiting 
the  emissions  and  operation  of  the  fuel 
burning  equipment  at  the  facility  in 
Milwaukee.  Milwaukee  County. 
Wisconsin. 

(Y)  An  Administrative  Order  (86- 
241014730-101).  dated  and  effective 
September  30. 1986.  issued  by  the 
Wisconsin  Department  of  Natiu^ 
Resources  to  the  American  Can 
Company,  limiting  the  emissions  and 
operation  of  Boilers  #20.  21,  and  22  at 
the  facility  in  Milwaukee.  Milwaukee 
County.  Wisconsin. 

(Z)  An  Administrative  Order  (87- 
24100736O-J01).  dated  and  effective 
October  28. 1987.  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  American  Motors 
Corporation,  Milwaukee  Manufacturing 
Plant,  limiting  the  emissions  and 
operation  of  Boilers  #20. 21. 22. 23,  and 
24  at  the  facility  in  Milwaukee. 
Mi  waukee  County.  Wisconsin. 


(AA)  An  Administrative  Order  (86- 
24101671O-J01),  dated  and  effective 
September  29, 1986.  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Eaton  Corporation/ 
Specific  Industry  Control  Division, 
limiting  the  emissions  and  operation  of 
Boilers  #20,  21,  22,  at  the  facility  in 
Milwaukee,  Milwaukee  County. 
Wisconsin. 

(BB)  An  Administrative  Order  (86- 
241027050-jOl).  dated  and  effective 
September  18, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Milwaukee  County 
Deptartment  of  Health  and  Human 
Services,  limiting  the  emissions  and 
operation  of  Boilers  #20,  21,  22,  and  23, 
at  the  facility  in  Milwaukee,  Milwaukee 
County,  Wisconsin. 

(CC)  An  Administrative  Order  (86- 
241084690-JOl).  dated  and  effective 
September  30. 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  OMC  Evinrude,  limiting 
the  emissions  and  operation  of  Boilers 
#20,  21,  and  22,  at  the  facility  in 
Milwaukee,  Milwaukee  County. 
Wisconsin. 

PD)  A  letter  from  Bill  Haas  to  Steve 
Otto,  dated  and  effective  on  September 
24, 1986,  that  details  the  conditions  of 
the  compliance  plan  for  OMC-Evinrude 
at  the  facility  in  Milwaukee,  Milwaukee 
County,  Wisconsin. 

(EE)  An  Administrative  Order  (86- 
241009670-NOl),  dated  and  effecUve 
September  30. 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  Patrick  Cudahy, 
Incorporated  limiting  the  emissions  and 
operation  of  Doilers  #20,  22,  and  24,  at 
the  facility  in  Cudahy,  Milwaukee 
County,  Wisconsin. 

(FF)  An  Elective  Operating  Permit 
(86-MJT-037),  dated  and  effective 
September  23, 1986.  issued  by  the 
Wisconsin  Department  of  Natimd 
Resources  to  the  Peter  Cooper 
Corporation,  limiting  the  emissions  and 
operation  of  Boilers  #20.  21.  22,23.  and 
24  at  the  facihty  in  Oak  Creek. 
Milwaukee  County.  Wisconsin. 

(GG)  An  Administrative  Order  (86- 
241099910-jOl),  dated  and  effective 
October  5, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  University  of 
Wisconsin  at  Milwaukee,  Central 
Heating  Plant,  limiting  the  emissions 
and  operation  of  Boilers  #20A,  20B.  20C 
and  21  at  the  facility  in  Milwaukee. 
Milwaukee  County.  Wisconsin. 

(HH)  A  letter  from  Donald  F.  Theiler 
to  William  H.  Rowe.  dated  and  effective 
on  October  2. 1986.  that  details  the 
conditions  of  the  compliance  plan  for 
the  University  of  Wisconsin  at 


Milwaukee  at  the  facility  In  Milwaukee. 
Milwaukee  County,  Wisconsin. 

(n)  An  Administrative  Order  (86- 
241025840-JOl).  dated  and  effective 
September  30, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Vilter  Manufacturing 
Corporation,  limiting  the  emissions  and 
operation  of  Boilers  #20.  and  21,  at  the 
facility  in  Milwaukee,  Milwaukee 
County.  Wisconsin. 

(JJ)  An  Air  Pollution  Control  Permit 
(EOP-lO-CLJ-82-52-073),  dated  and 
effective  January  18. 1983.  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  J.I.  Case,  limiting  the 
emissions  and  operation  of  Boilers  #21 
and  22  at  the  facility  in  Racine,  Racine 
County.  Wisconsin. 

(KK)  An  Administrative  Order  (86- 
252006370-JOl).  dated  and  effective 
October  13. 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  S.C  Johnson  and  Son,  Inc.. 
limiting  the  emissions  and  operation  of 
Boilers  #20,  21,  22,  and  23  at  the  facility 
in  Sturtevant,  Racine  County. 
Wisconsin. 

(LL)  A  letter  from  Donald  F.  Theiler 
to  Thomas  T.  Stocksdale,  dated  and 
effective  on  October  13, 1986,  that 
details  the  conditions  of  the  compliance 
plan  for  S.C.  Johnson  and  Son  at  the 
facility  in  Sturtenant,  Racine  County. 
Wisconsin. 

(MM)  An  Administrative  Order  (86- 
252012S30-J01).  dated  and  effective 
September  29. 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  Southern  Wisconsin 
Center,  Umiting  the  emissions  and 
operation  of  Boilers  #20,  21,  22  and  23 
at  the  facility  in  Union  Grove,  Racine 
County.  Wisconsin. 

(NN)  A  letter  from  Donald  F.  Theiler 
to  George  Wade,  dated  and  effective  on 
September  24, 1986,  that  details  the 
conditions  of  the  compliance  plan  for 
Southern  Wisconsin  Center  at  the 
facility  in  Union  Grove,  Racine  County. 
Wisconsin. 

(OO)  An  Administrative  Order  (86- 
252005050-jOl),  dated  and  effective 
September  30, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  Western  Publishing 
Company,  limiting  the  emissions  and 
operation  of  Boilers  #20A,  2GB,  and  21 
at  the  facihty  in  Racine.  Racine  County, 
Wisconsin. 

(PP)  An  Air  Pollution  Control  Permit 
(MIA-12-DAA-63-60-208).  dated  and 
effective  November  2. 1983,  issued  by 
the  Wisconsin  Department  of  Natural 
Resources  to  Borden  Chemical,  limiting 
the  emissions  and  operation  of  Boiler 
#20  at  the  facility  in  Sheboygan. 
Sheboygan  County.  Wisconsin. 


29548  Federal  Register  /  Vol.  58,  No.  97  /  Friday,  May  21,  1993  /  Rules  and  Regulations 


(00)  An  Elective  Operative  Permit 
(86-SIK-71A).  dated  and  effective  May 
25, 1988,  issued  by  the  Wisconsin     . 
Department  of  Natural  Resources  to  the 
Wisconsin  Pover  and  Light  Company, 
limiting  the  emissions  and  operation  of 
Boilers  *23,  and  24  at  the  facility  in 
Sheboygan,  Sheboygan  Coimty, 
Wisconsin. 

(RR)  An  Air  Pollution  Control  Permit 
(86-LMW-406],  dated  and  effective 
September  18, 1986  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  tne  Wisconsin  Power  and 
Light  Company,  Umiting  the  emissions 
and  operation  of  Unit  2  at  the  facility  in 
Portage,  Columbia  County,  Wisconsin. 

(SSJ  An  Administrative  Order,  dated 
and  effective  August  1, 1986,  issued  by 
the  Wisconsin  Department  of  Natural 
Resources  to  Oscar  Mayer  Foods 
Corporation,  limiting  the  emissions 
from  all  sources  at  the  facility  in 
Madison,  Dane  Coimty,  Wisconsin. 

(TT)  An  Administrative  Order,  dated 
and  effective  August  6, 1986,  issued  by 
the  Wisconsin  Department  of  Natural 
Resources  to  the  University  of 
Wisconsin,  Charter  Street  Heating  Plant, 
limiting  the  emissions  from  all  sources 
at  the  facihty  in  Madison,  Dane  County, 
Wisconsin. 

(UU)  An  Administrative  Order  (86- 
114004770-NOl).  dated  and  effective 
September  23, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Universal  Foods 
Corporation,  limiting  the  emissions  and 
operation  of  Boilers  #21  and  22  at  the 
fecility  in  Juneau,  Dodge  County, 
Wisconsin. 

(W)  An  Administrative  Order  (86- 
114003340-NOl),  dated  and  effective 
September  23,  1986.  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  John  Deere  Horicon  Works, 
limiting  the  emissions  and  operation  of 
fuel  burning  equipment  at  the  facility  in 
Horicon,  Dodge  County,  Wisconsin. 

(WW)  An  Administrative  Order  (86- 
420044680-NOl),  dated  and  effective 
September  30, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Taycheedah 
Correctional  Institute,  limiting  the 
emissions  and  operation  of  Boiler  #20  at 
the  facility  in  Taycheedah,  Fond  du  Lac 
County.  Wisconsin. 

(XX)  An  Administrative  Order  (86- 
122003640-JOl),  dated  and  effective 
September  30. 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Dalryland  Power 
Cooperative,  limiting  the  emissions  and 
operation  of  Boilere  #20  and  21  at  the 
facility  in  Cassville,  Grant  County, 
Wisconsin. 

(YY)  An  Administrative  Order  (86- 
123002440-NOl),  dated  and  effective 


September  29. 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  tne  Iroquois  Foundry 
Company,  limiting  the  emissions  and 
operation  of  fuel  burning  equipment  at 
the  faciUty  in  Browntown,  Green 
County,  Wisconsin. 

(ZZ)  An  Administrative  Order  (86- 
424017550-J02).  dated  and  effective 
March  2, 1987,  issued  by  the  Wisconsin 
Department  of  Natural  Resources  to  the 
Berlin  Foundry  Company,  limiting  the 
emissions  and  operation  of  fuel  burning 
equipment  at  the  facility  in  Berlin, 
Green  Lake  County,  Wisconsin. 

(AAA)  An  Administrative  Order  (86- 
424021180-NOl),  dated  and  effective  er 
30, 1986,  issued  by  the  Wisconsin 
Department  of  Natural  Resources  to  the 
Berlin  Tanning  and  Manufacturing 
Company,  limiting  the  emissions  and 
operation  of  fuel  burning  equipment  at 
the  facility  in  Berlin,  Green  Laike 
County,  Wisconsin. 

(BBB)  An  Administrative  Order  (86- 
128003700-NOl),  dated  and  effective 
September  23, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Carnation  Company- 
Pet  Food  and  Cereal  Divisioi^  limiting 
the  emissions  and  operation  of  Boilers 
#21  and  22  at  the  facility  in  Jefferson, 
Jefferson  County,  Wisconsin. 

(CCC)  An  Administrative  Order  (86- 
154008030-jOl).  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  Frank  Brothers, 
Incorporated,  limiting  the  emissions  and 
operation  of  fuel  burning  equipment  at 
the  facility  in  Milton,  Rock  County, 
Wisconsin. 

PDD)  An  Administrative  Order  (8&- 
154002860-JOl),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  General  Motora 
Corporation,  limiting  the  emissions  and 
operation  of  Boilen  #21,  22,  23,  24,  and 
25  at  the  facility  in  Janesville,  Rock 
County,  Wisconsin. 

(EEE)  An  Administrative  Order  (86- 
154004290-NOl),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  George  Hormel  and 
Company,  limiting  the  emissions  and 
operation  of  Boilen  #20,  21  and  22  at 
the  facility  in  Beloit,  Rock  County, 
Wisconsin. 

(FFF)  An  Administrative  Order  (86- 
99901932&-J01),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  Rock  Road  of  Wisconsin, 
limiting  the  emissions  and  operation  of 
fuel  burning  eauipment  at  the  facility  in 
Janesville.  Rock  County.  Wisconsin. 


(GGG)  An  Administrative  Order  (86- 
609037440-4^01),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Jacob  Leinenkugel 
Brewing  Company,  limiting  the 
emissions  and  operation  of  Boiler  #20  at 
the  facility  in  Chippewa  Falls, 
Chippewa  County,  Wisconsin. 

(HHH)  An  AdministraUve  Order  (86- 
609037660-jOl),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Northern  Wisconsin 
Center  for  the  Developmentally 
Disabled,  limiting  the  emissions  and 
operation  of  Boilera  #20,  21,  22,  and  23 
at  the  facility  in  Chippewa  Falls, 
Chippewa  County,  Wisconsin. 

(HI)  An  Air  Pollution  Control  Permit 
(MIN-04-8D-10-028),  dated  and 
effective  June  19, 1981,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  Lynn  Protein,  limiting  the 
operation  of  Boiler  #21  at  the  facility  in 
Clark  Coimty,  Wisconsin. 

(JJJ)  A  letter  from  Thomas  Woletz  to 
Dale  Sleiter,  dated  and  effective  on 
September  9, 1986,  that  details  the 
conditions  of  the  compliance  plan  for 
the  Lynn  Protein  facility  in  Clark 
County,  Wisconsin. 

(KKK)  An  Administrative  Order  (86- 
618022350-JOl),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  De{}artment  of  Natural 
Resources  to  Uniroyal  Tire  Company, 
Incorporated,  limiting  the  emissions  and 
operation  of  Boilera  #20,  21,  and  22  at 
the  facility  in  Eau  Claire,  Chippewa 
County,  Wisconsin. 

.  (LLL)  An  Administrative  Order  (86- 
618027080-jOl),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Univeraity  of 
Wisconsin  Eau  Claire  Heating  Plant, 
limiting  the  emissions  and  operation  of 
Boilers  #20  and  21  at  the  facility  in  Eau 
Claire,  Chippewa  County,  Wisconsin. 

(MMM)  An  Administrative  Order  (86- 
618026530-^01),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Waste  Research  and 
Reclamation  Company,  limiting  the 
emissions  and  op>eration  of  Boilera  #20 
and  21  at  the  facility  in  Eau  Claire, 
Chippewa  County,  Wisconsin. 

(NNN)  An  Administrative  Order  (86- 
632028430-jOl),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  G.  Heileman  Brewing 
Company,  limiting  the  emissions  and 
operation  of  Boilere  #20,  21,  24,  and  25 
at  the  facility  in  LaCrosse.  LaCrosse 
County,  Wisconsin. 
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(OOO)  An  Administrative  Order  (86- 
632028210-jOl).  dated  and  effective 
November  26, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Trane  Company-Main 
Complex,  limiting  the  emissions  and 
operation  of  Boilers  »20,  21,  22,  23,  and 
24  at  the  facility  in  LaCrosse,  LaCrosse 
County,  Wisconsin. 

(PPP)  An  Administrative  Order  (86- 
632023590-jOl),  dated  and  effective 
November  26, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Trane  Company-Plant 
6,  limiting  the  emissions  and  operation 
of  Boilers  «20,  21,  and  22  at  the  facility 
in  LaCrosse,  LaCrosse  County, 
Wisconsin. 

(QQQ)  An  AdministraUve  Order  (86- 
632028100-jOl),  dated  and  effective 
September  29, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  University  of 
Wisconsin-LaCrosse,  limiting  the 
emissions  and  operation  of  hiel  burning 
equipment  at  the  facility  in  LaCrosse, 
LaCrosse  County,  Wisconsin. 

(RRR)  An  Administrative  Order  (86- 
642028860-NOl),  dated  and  effective 
December  23, 1986,  issued  by  the 
Wisconsin  Department  of  Natural 
Resources  to  the  Golden  Guernsey 
Dairy,  limiting  the  emissions  and 
operation  of  Kiel  burning  equipment  at 
the  facility  in  Sparta,  Monroe  County, 
Wisconsin. 

(SSS)  An  Elective  Operating  Permit 
(87-JBG-079),  dated  and  effective 
March  9, 1988.  issued  by  the  Wisconsin 
Department  of  Natural  Resources  to  the 
Dairyland  Power  Cooperative,  limiting 
the  emissions  and  operation  of  Boiler 
#20  at  the  fedlity  in  Genoa.  Vernon 
County,  Wisconsin. 

(FR  Doc  93-11697  Piled  5-20-93;  8:45  am] 
MJJNO  coot  I 


40  CFR  Part  180 

[PP  9F375a/R2000;  FRL-4567-S] 

RIN2070-AB78 

Pesticida  Toiarancaa  for  1-[[2-(2.4- 
DichlorophenylH-Propyt-1 ,3-Dioxoian- 
2-yt]Methyl)-lH-1^.4-Triazola  and  lU 
Metaboiitea  Determined  aa  2,4- 
Dichlorobenzoic  Acid  and  Expreaaed 
aa  Parent  Compound 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  estabUshes  a 
tolerance  for  a  regional  registration  for 
the  State  of  Minnesota  for  residues  of 
the  fungicide  l-([2-(2,4-dichlorophenyl)- 


4-propyl-l,3-dioxolan-2-yllmethyll-lH- 
1.2,4-triazole  and  its  metabolites, 
determined  as  2,4-dichlorobenzoic  acid 
and  expressed  as  parent  compound,  in 
or  on  wild  rice  at  0.5  part  per  million 
(ppm).  This  document  also  establishes  a 
tolerance  for  this  fungicide  for  apricots, 
peaches,  plums,  fresh  pnmes,  and 
nectarines  at  1.0  ppm.  This  regulation 
was  requested  by  Ciba-Ceigy  Corp.  in  a 
petition  and  would  establish  the 
maximum  permissible  levels  for 
residues  oi^propiconazole  in  or  on  the 
above-listod  commodities. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  May  17, 1993. 
ADDRESSES:  Written  objections, 
identined  by  the  document  control 
number,  [PP  9F3758/R20001,  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Susan  T.  Lewis.  Product  Manager 
(PM)  21.  Registration  Division 
(H7505C),  &ivironmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  (703)- 
305-6900. 

SUPPLEMENTARY  MFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  June  29, 1989  (54  FR 
27422),  which  announced  that  Qba- 
Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419,  had  submitted  a 
tolerance  petition  (PP  9F3758)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  21  U.S.C. 
346a(d).  propose  to  amend  40  CFR 
180.434  by  establishing  tolerances  for 
the  fungicide  l-|[2-(2,4-dichlorophenyl)- 
4-propyl-l,3-dioxolan-2-yl)methyll-lW- 
1.2,4-triazole  and  its  metabolites, 
determined  as  2,4-dichlorobenzoic  acid 
and  expressed  as  parent  compound,  in 
or  on  wild  rice  at  0.5  ppm  (tolerance  for 
a  regional  registration)  and  in  or  on 
apricots,  peaches,  plums,  fresh  prunes, 
and  nectarines  at  1.0  ppm. 

There  were  qo  comments  received  in 
response  to  the  notice  of  filing. 

The  toxicological  data  considered  in 
support  of  the  tolerances  include  the 
following: 

1.  Plant  and  animal  metabohsm 
studies. 

2.  Residue  data  for  crop  and  livestock 
commodities. 

3.  Two  enforcement  methodologies 
and  a  multiresidue  method  of  ana^sis. 

4.  A  rat  oral  lethal  dose  (LD50)  of 
1,517  milligrams/kilogram  (mg/kg)  of 
body  weight. 


5.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  12 
mg/kg/day. 

6.  A  90-day  dog  feeding  study  with  a 
NOEL  of  1.25  mg/kg/day. 

7.  A  rabbit  developmental  toxicity 
study  with  a  maternal  NOEL  of  100  mg/ 
kg/day  and  a  developmental  toxicity 
greater  than  400  mg/kg/day  (highest 
dose  tested  (HDT)). 

8.  A  rat  teratology  study  with  a 
maternal  toxicity  NOEL  of  30  mg/kg/day 
and  a  developmental  toxicity  NOEL  of 
30  mg/kg/day. 

9.  A  two-generation  rat  reproduction 
study  with  a  reproductive  NOEL  of  125 
mg/kg/day  (HDT)  and  a  developmental 
NOEL  of  25  mg/kg/day. 

10.  A  1-year  dog  feeding  study  with 
a  NOEL  of  1.25  mg/kg/day. 

11.  A  2-year  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of  5 
mg/kg/day  with  no  carcinogenic 
potential  under  the  conditions  of  the 
study  up  to  cmd  including 
approximately  125  mg/kg,  the  highest 
dose  tested. 

12.  A  2-year  mouse  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of  15 
mg/kg/day  and  with  a  statistically 
significant  increase  in  combined 
adenomas  and  carcinomas  of  the  liver  in 
male  mice  at  approximately  375  mg/kg/ 
day.  the  highest  dose  tested. 

13.  Ames  test  with  and  without 
activation,  negative. 

14.  A  mouse  dominant-lethal  assay, 
negative. 

15.  Chinese  hamster  nucleus  anomaly, 
negative. 

16.  Cell  transformation  assay, 
negative. 

As  part  of  EPA's  evaluation  of 
potential  human  health  risks, 
propiconazole  has  been  the  subject  of 
five  Peer  Reviews  and  one  Scientific 
Advisory  Panel  (SAP)  meeting. 

Propiconazole  was  originally 
evaluated  by  the  Peer  Review  , 

Committee  on  January  15, 1987,  and 
classified  as  a  Group  C  (possible  human) 
carcinogen  with  a  recommendation 
made  for  the  quantification  of  estimated 
potential  human  risk  using  a  linearized 
low-dose  extrapolation.  The  method 
resulted  in  the  establishment  of  a  Q*  of 
7.9  X  10  2  (mg/kg/day) '. 

The  Peer  Review  Committee's 
decision  was  presented  to  the  FIFRA 
Scientific  Advisory  Committee  on 
March  2. 1988.  The  Panel  did  not 
concur  with  the  Committee's  overall 
assessment  of  the  weight-of-evidence  on 
the  carcinogenicity  of  propiconazole. 
The  Panel  recommended  placing  the 
chemical  in  Group  D,  indicating  that  the 
Group  C  classification  was  based  on 
minimal  evidence.  The  Panel's 
determination  that  EPA's  Group  C 
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classification  was  based  on  minimal 
evidence  was  due  to  the  fact  that  the 
inddence  of  liver  tumors  in  male  mice 
only  occurred  when  the  mice  were 
given  an  excessive  chemical  dose. 

In  the  second,  third,  and  fourth  Peer 
Reviews  that  followed,  the  Peer  Review 
group  considered  recommendations  of 
the  SAP  as  well  as  rebuttals  by  the 
registrant.  Its  conclusion,  however,  that 
propiconazole  should  be  classified  as  a 
Group  C  carcinogen  with  a 
quantification  of  potential  hiunan  risk 
remained  unchanged. 

As  part  of  a  fifth  Peer  Review,  EPA 
considered  additional  information 
provided  by  the  registrant  in  support  of 
the  registrant's  argument  that  the  high 
dose  was  excessively  toxic  in  the  mouse 
carcinogenicity  study.  It  further  argued 
that  the  data  from  the  high  dose  (2,500 
ppm)  should  not  be  included  in  the 
evaluation  of  carcinogenic  potential  of 
propiconazole.  In  support  of  these 
argxunents,  the  registrant  provided  two 
subchronic  oral  toxicity  studies  in  mice. 
Ciba-Ceigy  also  provided  a  reread  of  the 
pathology  slides  from  a  mouse 
oncogenicity  study  which  it  felt 
indicated  sufficient  concurrent  liver 
toxicity  at  2,500  ppm  to  document  that 
this  dose  was  excessive.  These  findings 
were  not  present  in  the  original 
pathology  report.  Owing  to  the 
inconsistency  in  Ciba-Geigy's  report  and 
the  original  report,  the  Agency 
requested  that  an  independent  (third) 
evaluation  of  the  pathology  slides  be 
made  to  determine  if  the  pathology 
reported  could  be  confirmed.  The 
results  of  this  (third)  pathology 
evaluation  were  used  in  the  fifth  Peer 
Review  in  place  of  data  resulting  from 
the  earlier  evaluations  provided  by 
Ciba-Geigy. 

The  Peer  Review  Committee 
considered  the  following  facts  regarding 
the  toxicology  data  on  propiconazole  in 
a  weight-of-evidence  determination  of 
carcinogenic  potential: 

1.  Increased  numbers  of  adenomas 
(increased  trend  and  pairwise 
comparison)  were  found  in  the  livers  of 
male  CDl  mice  given  2,500  ppm  of 
propiconazole  in  the  diet. 

2.  The  treated  animals  had  earlier 
fatahties  than  the  controls, 

3.  The  numbers  of  carcinomas  were 
increased  (trend  only)  in  male  mice  only 
at  the  2,500-ppm  dose  level.  Tumors 
were  not  significantly  increased  at  the 
500-ppm  dose  level.  Adenomas 
observed  in  the  treated  animals  were 
larger  and  more  numerous  than  those  in 
controls;  however,  the  tumor  type 
(adenoma)  was  the  same. 

4.  No  excessive  number  of  tumors  was 
found  in  female  mice. 


5.  In  a  rat  study  conducted  with 
acceptable  doses  of  propiconazole,  no 
excessive  mimbers  of  tumors  were 
found. 

The  Peer  Review  Committee 
determined,  based  on  the  additional 
infiormation  submitted  by  Cibe-Ceigy 
bom  two  90  day-subchronic  studies  in 
mice  that:  The  2,500-ppm  dose  used  in 
the  2-year  chronic  stuoy  exceeded  the 
maximum  tolerated  dose  (MTD)  based 
on  the  endpoint  of  hepatic  necrosis,  and 
the  500-ppm  dose  used  in  the  chronic 
study  was  inadequate  to  assess  the 
carcinogenicity  of  propiconazole.  Based 
on  the  third  pathology  evaluation  of  the 
chronic  study,  the  Peer  Review 
Committee  disagreed  with  Ciba-Geigy's 
argument  that  the  study  showed 
excessive  toxicity  at  the  2,500-ppm 
dose.  However,  the  Peer  Review 
Committee  concluded  that  the  90-day 
subchronic  studies  are  a  better  measure 
of  what  would  be  an  MTD. 

Based  upon  these  findings,  the  Peer 
Review  Committee  agreed  that  the 
classification  for  propiconazole  should 
remain  a  Group  C  (possible  human) 
carcinogen.  For  the  purpose  of  risk 
characterization  the  Peer  Review 
Committee  recommended  that  the 
refierence  dose  (RfD)  approach  should  be 
used  for  quantification  of  human  risk. 
This  decision  was  based  on  the 
disqualification  of  the  high  dose  (2,500 
ppm),  making  the  data  inappropriate  for 
the  calculation  of  Q*.  Because  the 
middle  dose  (500  ppm)  was  not 
considered  sufficiently  high  enough  for 
assessing  the  carcinogenetic  potential  of 
propiconazole,  EPA  has  requested  an 
additional  mouse  study  at  intermediate 
dose  levels  in  male  mice  only.  EPA  does 
not  expect  that  these  data  will 
significantly  change  the  above  cancer 
assessment. 

The  reference  dose  (RfD)  for 
propiconazole  is  0.013  mg/kg/day. 
based  on  a  no-observed-effect  level 
(NOEL)  of  1.25  mg/kg/day  and  an 
uncertainty  factor  of  100.  The  NOEL  is 
taken  from  a  1-year  feeding  study  in 
dogs  which  demonstrated  as  an  effect 
irritation  of  the  stomach  in  males.  The 
Peer  Review  Committee  changed  the 
classification  of  propiconazole  from  a 
Group  Cq  to  a  Group  C  (possible  human) 
carcinogen  and  recommended  against 
the  use  of  the  previously  used  Q*  (viz. 
0.079)  for  risk  assessment  purposes. 
Propiconazole  and  its  metabolite,  2,4- 
dichlorobenzoic  acid  expressed  as  the 
parent  componnd,  are  to  be  considered 
for  risk  analyses.  Data  gaps  currently 
exist  concerning  dosing  in  the  mouse 
carcinogenicity  study.  These  data  have 
been  requested  under  reregistration. 

A  dietary  risk  chronic  exposure 
analysis  was  performed  using  tolerance 


level  residues  and  100  percent  cn^ 
treated  information  to  estimate  the 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  for  the  general 
population  and  22  population 
subgroups.  The  use  of  anticipated 
residues  and  percent  crop  treated 
information  to  further  refine  the 
exposure  estimates  was  used  for  some 
commodities  to  calculate  the  Anticpated 
Residue  Contribution  (ARC)  for  those 
same  population  subgroups. 

The  ARC  for  the  general  population 
from  all  published  tolerances  is  3.2  X 
10"*  mg/kg  body  weight  (bwt)/day, 
representing  3  percent  of  the  RfD.  The 
tolerance  proposed  for  wild  rice 
contributes  2.0  X  10*^  mg/kg  bwt/day,  or 
0.002  percent  of  the  RfD.  The  fruits 
(apricots,  nectarines,  peaches,  plums, 
and  fresh  prunes)  contribute  an 
additional  3.3  X  10~*  mg/kg  bwt/day.  or 
2.5  percent  of  the  RfD.  The  residue 
contribution  for  the  proposed 
tolerances,  assuming  residues  at 
tolerance  values  and  100  percent  crop 
treated,  is  3.302  X  10^  mg/kg  bwt/day, 
representing  2.5  percent  of  the  RfD.  If 
proposed  tolerances  are  granted  for  this 
chemical  the  resulting  ARC  will  be  6.5 
X  10"*  mg/kg/day,  occupying  6  percent 
of  the  RfD. 

The  most  highly  exposed 
subpopulations  are  nursing  and 
nonnursing  infants  less  than  1  year  old. 
A  commodity  contribution  revealed  that 
the  consumption  of  the  commodity 
peaches  caused  the  greatest  exposure  for 
these  subgroups.  Exposure  due  to  wild 
rice  consumption  was  not  calculated 
because  age-specific  consiunption 
values  are  not  available.  The  proposed 
new  tolerances  for  fruits  result  in  ARCs 
of  2.0  X  10  '  mg/kg/day  for  nursing 
infants  and  3.1  X  10^  mg/kg/day  for 
nonnursing  infants,  representing  13 
percent  and  24  percent  of  the  R&s. 
Total  exposure  from  all  published  and 
proposed  new  uses  (excluding  wild  rice) 
is  estimated  to  be  14  percent  and  25 
percent  for  these  groups. 

The  Agency  considers  the  dietary  risk 
from  propiconazole  use  on  wild  rice  and 
apricots,  nectarines,  peaches,  plums, 
and  fresh  prunes  to  be  of  minimal 
concern.  Also,  considering  that  the 
potential  exposure  for  the  proposed  uses 
was  assessed  assuming  residues  at 
tolerance  levels  and  100  percent  crop 
treated,  there  is  likely  overestimation  of 
exposure.  Exposure  to  the  proposed 
commodities  alone  represents  only  3 
percent  of  the  RfD  for  the  U.S.  general 
population.  The  dietary  risk  from  the 
proposed  uses  for  propiconazole  is 
minimal. 

The  nature  of  the  residue  is 
adequately  tmderstood,  and  an  adequate 
analytical  method  (gas  chromatography) 
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is  available  for  enforcement  purposes. 
Because  of  the  long  lead  time  for 
establishing  these  tolerances  and  food 
additive  regulations  to  publication  of 
the  enforcement  methodology  in  the 
Pesticide  Analytical  ManualVVol.  n,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (H7506C).  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
1128C.  CM  «2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  (703)-305- 
5232. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
being  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  amendment  of  the 
tolerance  for  wild  rice  grown  in 
Minnesota  and  for  apricots,  peaches, 
plums,  fresh  prunes,  and  nectarines  will 
protect  the  public  health. 

Based  on  the  above  information  the 
Agency  concludes  that  the 
establishment  of  the  tolerances  will 
protect  the  public  health,  llierefore,  the 
tolerances  are  estabUshed  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
i&sue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  take  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regiilations  establishing  new  tolerances 
OT  raising  tolerance  levels  or 


establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubhshed  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Liat  of  Sub)ects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Agricultiual  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  17, 1993. 

DougUa  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PARTI  80-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.434,  to  read  as 
follows: 

1180.434    1-a2-(2.4-dichlorophenyl)-4- 
propy  >-1 .3-dioxolai>-2-yl]m«thyl)-1  H-1 .2,4- 
triazote;  toteiances  for  raalduea. 

(a)  Tolerances  are  established  for 
residues  of  l-((2-(2,4-dichlorophenyl)-4- 
propyl-l,3-dioxolan-2-y!lmelhyll-lH- 
1,2,4-triazole  and  its  metabolites 
determined  as  2,4-dichlorobenzoic.acid 
and  expressed  as  parent  compound,  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Apricots  

Bananas  

Bariey,  grain 

Barley,  straw  .... 

CaWe,  fat 

Cattle,  kidney  ... 

Cattle,  liver 

Cattle,  meat 

Cattle,  mbyp 
(except  kidney 
and  liver) 

Celery 

Eggs  

Goats,  fat 

Gk>ats,  kidney  ... 

Goats,  Hver 

Goats,  meat 

Goats,  mbyp 
(except  kidrtey 
and  liver) 

Grass,  forage  ... 

Grass,  hay 

Grass,  seed 
screenings  .... 

Hogs,  tat 


Parts  per 
million 


1.0 
0.2 
0.1 
1.5 
0.1 
2.0 
2.0 
0.1 


0.1 
5.0 
0.1 
0.1 
2.0 
2.0 
0.1 


0.1 
0.5 
5.0 

10.0 
0.1 


Expiration 
date 


06/21/93 
06/21/93 


06/21/93 
06/21/93 


06/21/93 
06/21/93 

06/21/93 


Commodity 


Hogs,  kklney  .... 

Hoga.  liver 

Hogs,  meat 

Hogs,  mbyp  (ex- 
cept kidney 
and  liver) 

Horses,  (at 

Horses,  kidney  . 

Horses,  liver 

Horses,  meat  .... 

Horses,  mbyp 
(except  kidr)ey 
and  liver) 

Milk  

Nectarlrfes  

Peaches  

Pecana  

Plums  

Poultry,  (at 

Poultry,  kklney  .. 

Poultry,  liver  

Poultry,  nf>ea1  .... 

Poultry,  mbyp 
(except  kklney 
and  liver) 

Prur>e8,  freish  .... 

Rice,  grain 

Rice,  straw  

Rye,  grain 

Rya,  straw  

Sheep,  (at 

Sheep,  kklney  .. 

Sheep,  liver 

Sheep,  meat 

Sheep,  mbyp 
(except  kidney 
and  liver) 

Wheat,  grain 

Wheat,  straw  .... 


Parts  per 
miUKX) 


2.0 
2.0 
0.1 


0.1 
0.1 
2.0 
2.0 
0.1 


0.1 
0.05 
1.0 
1.0 
0.1 
1.0 
0.1 
0.2 
0.2 
0.1 


0.1 
1.0 
0.1 
3.0 
0.1 
1.5 
0.1 
2.0 
2.0 
0.1 


0.1 
0.1 
1.5 


Expiration 
data 


06/21/93 
06/21/93 


06/21/93 
06/21/93 


06/21/93 
06/21/93 


(b)  A  tolerance  with  regional 
registration,  as  defined  in  §  180.1(n),  is 
established  for  residues  of  l-|(2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-yllmethyll-lH-l,2.4-triazole  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound,  in  or  on  the 
following  raw  agricultural  commodity: 


ComnrxxHty 


Parts  per 
mUlKXi 


Wikl  rice 


0.5 


[FR  Doc.  93-12130  Filed  5-20-93;  8;45  am) 
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ACTION:  Final  rule. 


SUMMARY:  This  order  grants  in 
substantial  part  ATiT's  petition  to 
amend  part  61  of  the  Commission's 
rules.  Now  that  800  numbers  are 
portable,  the  800  services  market  U 
substantially  competitive.  The  increase 
in  competition  warrants  hirther 
streamhning  of  ATiT's  800  services. 
Part  61  is  amended  by  eliminating  price 
cap  regulation  for  most  of  AT&T's 
Basket  2  services  and  by  further 
streamlining  regulation  of  ATiT's  800 
services. 

EFFECTIVE  DATE:  May  21.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  L  Phillips.  (202)  632-4048  or  John 
S.  Morabito,  (202)  632-1290.  Policy  and 
Program  Planning  Division.  Common 
Carrier  Bureau. 

SUPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  proposals  have  been  analyzed 
with  respect  to  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  44 
U.S.C.  3501-20.  and  found  to  impose  no 
new  or  modified  form,  information 
collection  and/or  recordkeeping, 
labeling,  disclosure  or  record  retention 
requirements:  and  will  not  increase 
burden  hours  imposed  on  the  pubUc. 
Implementation  of  any  new  or  modified 
requirement  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  that  Act. 

Background 

Common  Carrier  Docket  90-132: 
Competition  in  the  Interstate 
Interexchange  Marketplace.  6  FCC  Red 
5880  (1991)  (56  FR  55235  (10/25/91)). 
recon..  6  FCC  Red  7569  (1991)  (56  FR 
66602  (12/24/91)). /urt/ierreco/i.,  7  FCC 
Red  2677  (1992)  (57  FR  20206  (5/12/ 
92)). 

Summary 

1.  This  is  a  summary  of  the  Second 
Report  and  Order  adopted  in  Common 
Carrier  Docket  90-132:  Competition  in 
the  Interstate  Interexchange 
Marketplace,  Adopted  May  13. 1993  and 
Released  May  14. 1993.  The  full  texts  of 
Commission  decisions  are  available  for 
inspection  and  copying,  Monday 
through  Friday,  9:00  a.m.-4:30  p.m.,  in 
the  FCC  Reference  Room  (Room  239), 
1919  M  Street  NW..  Washington,  DC 
20554.  The  complete  text  of  this  Order 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transportation  Service. 
Inc.  (202)  857-3800,  2100  M  Street. 
NW.,  suite  140.  Washington,  DC  20037. 

2.  On  February  17, 1993.  AT&T  filed 
a  petition  asking  the  Commission  to 


modify  part  61  of  the  Commission's 
rules  to  eliminate  price  cap  regulation 
and  apply  streamlined  regulation  to 
AT&'Ts  Basket  2  services  as  of  Lbe  date 
number  portability  for  800  services 
becomes  available.  In  support  of  its 
petition.  AT&T  argues  that  the 
Commission  has  already  streamlined 
most  of  AT&Ts  business  services  and 
that  with  the  implementaticHi  of  number 
portability,  streamlined  regulation 
should  be  extended  to  AT&T's  800 
services.  AT&T  also  argues  that  the 
Commission  committed  to  streamlining 
AT&Ts  800  services  when  number 
portability  is  generally  available. 

3.  In  this  Second  Report  and  Order, 
we  conclude  that  with  the 
implementation  of  800  number 
portability,  further  streamlined 
regulation  of  AT&Ts  800  services  is  in 
the  public  interest.  In  the  Interexchange 
Proceeding.  55  FR  18007  (4/30/90).  the 
Commis^on  undertook  a 
comprehensive  analysis  of  the  state  of 
competition  in  the  long  distance  market 
generally,  and  in  the  800  services 
market  specifically.  As  part  of  its 
analysis,  the  Commission  sought 
comment  on  whether  to  streamline  its 
regulation  of  AT&T's  800  services  if  and 
when  800  numbers  became  portable. 

4.  In  the  Interexchange  Order,  56  FR 
55235  (10/25/91).  the  Commission 
found  that  the  800  services  market  was 
not  substantially  competitive  because  of 
the  lack  of  800  number  portability.  At 
the  same  time,  however,  the 
Commission  concluded  that  no  party 
had  identified  any  other  significant 
barriers  to  800  services  competition,  and 
it  stated  its  intention  to  implement 
further  streamlined  regulation  for 
AT&T's  800  services  when  800  number 
portability  became  generally  available. 
Now  that  800  numbers  are  portable,  we 
conclude  that,  consistent  with  the 
Interexchange  Order.  AT&T  800  services 
should  be  subject  to  further 
streamlining.  None  of  the  arguments 
advanced  by  opponents  of  AT&Ts 
petition  convinces  us  otherwise. 

5.  We  will  allow  AT&T  to  file  its 
streamlined  800  service  tariffs  on  14 
days  notice.  In  light  of  the 
competitiveness  of  800  services,  such 
tariffs  shall  be  presumed  lawful  for  the 
purposes  of  advance  tariff  review. 
Accordingly,  AT&T  need  not  file  cost 
support  with  these  tariffs,  and  price  cap 
ceilings,  bands,  and  rate  floors  will  no 
longer  apply. 

6.  We  do  not  streamline  regulation  of 
AT&T's  800  Directory  Assistance 
service.  Because  800  Directory 
Assistance  is  not  affected  by  number 
port^ility  and  because  it  will  continue 
to  be  a  monopoly  service,  we  retain 


price  cap  regulation  for  AT&Ts  800 
Directory  Assistance. 

7.  We  deny  a  petition  filed  by  Sprint 
Communications  Company  L.P. 
requesting  that  we  clarify  that  the  800 
bundUng  restrictions  imposed  on  AT&T 
would  not  automatically  expire  with  the 
advent  of  number  portabiUty.  We  deny 
this  petition  because  prior  Commissioi 
orders  clearly  state  that  the  800 
bundling  restrictions  expire  with  the 
general  availability  of  number 
portability. 

8.  We  find  good  cause  for  making  the 
rule  amendments  effective  on  less  &an 
30  days  notice.  With  the  advent  of 
number  portability  on  May  1. 1993,  800 
services  have  become  substantially 
competitive.  Making  this  order  e^K:tive 
on  less  than  30  days  notice  will  enable 
the  public  to  reap  the  benefits  of  this 
competition  at  the  earliest  possible  date, 
while  eliminating  unnecessary 
regulatory  constraints  and  delays.  See  5 
U.S.C.  553(d)(3). 

Ordering  Clause 

9.  It  is  ordered  that,  pursuant  to  the 
authority  contained  In  sections  1,  4,  and 
201-205  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151. 154, 
and  201-205.  AT&T's  Petition  IS 
GRANTED  IN  PART,  to  the  extmt 

discussed  herein,  amending  section 

61.42  of  the  Commission's  rules,  47  CFR 
61.42. 

10.  It  is  further  ordered  that,  Sprint's 
petition  is  denied. 

List  of  Subjects  in  47  CFR  Part  61 

Communications  common  carriers. 
Radio,  Reporting  and  recordkeeping 
requirements.  Telegraph,  Telephone. 

Final  Rule  Changes 

Part  61  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  61— TARIFFS 

1.  The  authority  citation  for  part  61 
continues  to  read: 

Authmity:  Sec  4. 48  Stat  1066,  as 
amended,  47  U.S.C  154.  Interpret  or  apply 
sec.  203.  48  Stet  1070;  47  U.S.C  203. 

2.  Section  61.42  is  amended  by 
revising  paragraphs  (b)(2)  and  (c)(12). 
redesignating  (c)(13)  as  (c)(17).  and 
adding  new  paragraphs  (c)(13).  (cKl4). 
(c)(15).  and  (c)(16).  to  read  as  follows: 

161.42    Price  cap  twsketa  and  aervioe 
categorlet. 

*        *        •        •        • 

(b)(1)*  •  • 

(2)  The  800  service  basket  shall 
contain  800  Directory  Assistance. 


IMI 


Federal  Rggjatw  /  Vol.  58.  No.  97  /  Friday.  May  21,  1993  /  Rules  and  Regulations  29553 


(c)«  •  • 

(12)  Custom  tariff  services; 

(13)  Readyline  800  service; 

(14)  AT&T  800  service; 

(15)  Megacom  800  service; 

(16)  Other  800  services;  and 
•       •       •       •       • 

Federal  Communicatloos  Commissiaa. 

Doaiu  R.  Seftrcy, 

Secretaiy. 

(FR  Doc.  93-12020  Filed  5-20-93;  8:45  am] 
BiLUNO  cooe  I7ia-01-M 

47  CFR  Part  76 

[MM  Docket  No.  92-266.  FCC  93-464] 

Cable  TV  Act  of  1992-Cable  Rate 
Regulationa 

AGENCY:  Federal  Communicatfons 
Commission. 

ACTION:  Final  rule;  petitions  for  limited 
stay. 


SUMMARY:  The  Commission  has  denied  a 
Petition  for  Limited  Stay  of  Effective 
Date  of  its  cable  rate  regulation  rules 
and  a  Petition  in  Support  for  Limited 
Stay  of  Effective  Date.  However,  the 
Commission  has  preempted  any  state  or 
local  requirements  that  cable  operators 
give  notice,  prior  to  June  21. 1993  (the 
effective  date  of  the  rules)  of  rate 
changes  intended  to  effectuate 
compliance  with  our  rate  regulations. 
The  Commission  has  also  clarified  that 
rates  and  rate  structures  will  be  deemed 
to  be  "in  effect"  if  subscribers  have  been 
given  at  least  son^  notification  of  sudi 
adjustments  by  Jime  21, 1993,  and  if 
subsequent  billing  properly  credits 
subscribers  in  a  timely  manner  for  rates 
adjusted  as  of  June  21. 
EFFECTIVE  OATE:  May  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Harrison,  (202)  632-7792;  or  Karen 
Kosar.  (202)  632-7586. 
SUPPLEMENTARY  MF0RMAT10N:  This  is  a 
synopsis  of  the  Commission's  Order  in 
MM  Docket  No.  92-266;  FCC  93-264, 
adopted  and  released  May  14, 1993. 
Tne  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  norma)  business  hours  in  the 
FCC  Reference  Center  FCC  Dockets 
Branch,  1919  M  Street.  NW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contracts.  International  Transcription 
Service  (ITS),  at  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

Sjmopsia  of  Order 

1 .  This  Order  denies  petitions  far  a 
"limited  stay"  of  the  June  21, 1993. 
effective  date  of  our  cable  rate 


regulation  rules,  promulgated  pursuant 
to  the  Cable  Television  Consumers 
Protection  and  Competition  Act  of  1992, 
Public  Law  No.  102-385,  sections  3, 9, 
14, 106  Stat  1460  (1992),  amending 
sections  623, 612  and  622(c)  of  the 
Communications  Act,  as  codified  at  47 
U.S.C  sections  543, 532  and  542(c) 
(Cable  Act).  The  petitions  requested  a 
limited  stay  of  the  effective  date  imtil 
the  end  of  the  rate  freeze  on  August  3, 
1993.  (See  Implementation  of  Sections 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992. 
Rate  Regulation,  Order,  MM  Docket  No. 
92-266,  58  FR  17530.  April  5, 1993; 
revised  Erratum.  58  FR  19626,  April  15. 
1993.)  Petitioners  argued  that  more  time 
was  needed  to  absorb  the  Conunission's 
large  and  complex  rate  regulation  order 
(see  Implementation  of  S^::tions  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Rate 
Regulation,  Report  and  Order  and 
Further  Notice  of  Proposed  kulemaking. 
MM  Docket  No.  92-266.  appearing 
elsewhere  in  this  Federal  Register),  and 
to  assemble  the  requisite  information 
and  apply  the  formulas  accordingly. 
Because  the  Commission  does  not  wish 
to  delay  extending  the  Act's  benefits  to 
consumers,  and  because  the  request 
would  have  the  effect  to  delaying  the 
full  implementation  of  the  rate 
provisions  of  the  Act  for  an  additional 
six  weeks,  the  Commission  denies  the 
request. 

2.  However,  in  order  to  avoid 
imposing  a  potentially  unworkable 
implementation  schedule,  the 
Commission  believes  that  some  relief  is 
in  order.  In  particular,  the  Commission 
is  concerned  that  local  franchise  notice 
requirements  may  at  this  jimcture  make 
it  practically  impossible  for  operators  to 
meet  local  notice  obligations  while  at 
the  same  time  implementing  rate 
adjustments  responsive  to  the  federal 
rules  by  the  June  21  effective  date.  The 
Commission  will  therefore  preempt  any 
local  franchise  agreements  or  other  state 
or  local  law  or  r^ulation  to  the  extent 
that  it  requires  an  operator  to  give  notice 
prior  to  June  21  of  any  rate  change 
intended  to  comply  with  the 
Commission's  rate  regulations. 

3.  The  Commission  emphasizes  that 
this  preemption  is  of  limited  duration 
and  that  such  local  or  state  notice 
requirements  are  not  preempted  to  the 
extent  they  apply  after  the  June  21, 
1993.  effective  date.  Operators  will  still 
have  to  comply  with  the  Conunission's 
customer  service  requirements, 
including  the  obligation  to  give 
subscribers  30  days  notice  of  rate 
increases,  which  requirements  become 
effective  as  of  July  1. 1993. 


4.  The  Commissi(Hi  is  also  concerned 
that  cable  operators  and  subscribers  may 
be  disadvantaged  if  logistical  obstacles 
prevent  operat(Hs  from  providing 
prompt,  fonnal  notification  of  rate  and 
service  changes.  Thus,  the  Commission 
clarifies  that  rates  and  rate  structures 
will  be  deemed  to  be  "in  effect"  if 
subscribers  have  been  given  at  least 
some  notification  of  such  adjustments 
by  that  date,  and  if  subsequent  billing 
properly  credits  subscribers  in  a  timely 
manner  for  the  rates  adjusted  as  of  June 
21.  Operators  are  encouraeed  to  notify 
subscribers  of  their  rate  adjustments  as 
soon  as  possible  by  any  practicable 
means.  In  order  to  be  in  compUance 
with  the  effiectiTe  date,  however,  this 
notice  must  be  given  no  later  than  June 
21. 1993. 

5.  Accordingly,  it  is  ordered,  Pursuant 
to  sections  4(i)  and  (j)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154{i),  (j)  and  47 
CFR  1.45(e),  that  the  Petition  for 
Limited  Stay  of  Effective  Date  by  NCTA 
and  the  Petition  in  Support  for  Limited 
Stay  of  Effective  Date  by  E)ow.  Lohnes, 
&  Albertson  are  denied. 

6.  It  is  further  ordered,  That  any  state 
or  local  requirements  that  cable 
operators  give  notice,  prior  to  June  21. 
1993.  of  rate  changes  intended  to 
effectuate  comphance  with  our  rate 
regulations  are  hweby  preempted. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Canununicationi  Commission. 

Donna  R.  Searcy. 

Sxxetary. 

(FR  Doc  93-12080  niad  5-20-93;  8:45  an) 

atUMQ  COOC  STIKSMI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  601 

[Docket  No.  93034fr-30461 

Regional  Fishery  Management 
CouncUa 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  issues  a  final  rule  that 
revises  the  date  after  which  completed 
terms  will  be  counted  when 
determining  the  number  of  consecutive 
terms  served  by  certain  voting  members 
of  each  Regional  Fishery  Management 
Council  (Council).  This  is  a  technical 
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regulatory  action  to  Implement  an 
amendment  of  paragraph  302(b)(3)  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  to 
change  the  date  after  which  consecutive 
terms  will  be  coimted  from  January  1, 
1986,  to  December  31, 1987. 
EFFECTIVE  DATE:  This  rule  is  efHactive 
May  20, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Loretta  E.  Williams,  (301)  713-2337. 
SUPPUMENTARY  INFORMATION:  Section 
302(b)(3)  of  the  Magnuson  Act  specifies 
the  length  of  a  term  of  appointment  to 
a  Council  and  the  niunbiar  of 
consecutive  terms  that  may  be  served  by 
voting  members  of  each  Council 
appointed  by  the  Secretary  of  Commerce 
imder  provisions  of  section  302(b)(2)  of 
the  Magnuson  Act.  The  niuaber  of 
consecutive  terms  that  may  be  served  is 
restricted  to  three. 

Prior  to  its  amendment  by  section  403 
of  the  High  Seas  Driftnet  Fisheries 
Enforcement  Act  (the  Driftnet  Act), 
enacted  on  November  2, 1992,  as  Public 
Law  102-582,  section  302(b)(2)  of  the 
Magnuson  Act  specified  that  any  term 
completed  prior  to  January  1. 1986, 
should  not  De  counted  toward  the 
completion  of  three  successive  terms. 
Section  403  of  the  Driftnet  Act  changed 
that  date  to  December  31, 1987,  and 
thereby  provided  a  1-year  window 
during  which  individuals  who  have 
been  members  of  the  Councils  since 
1984  could  be  considered  for 
reappointment  in  1993,  if  nominated  for 
sucn  reappointment  by  their  respective 
State  Governors. 

Regulations  governing  the  terms  of  the 
voting  Cotmdl  members  appointed  by 
the  Secretary  are  contained  at  50  CFR 
601.32.  This  section  is  revised  by  this 
technical  amendment  to  implement  the 
new  provisions  of  section  302(b)(2)  of 
the  Magnuson  Act. 

Qaaufication 

This  final  rule,  technical  amendment, 
is  issued  under  50  CFR  part  601. 
Because  this  rule  simply  conforms 
existing  regulations  to  a 
Dondiscretionary  statutory  amendment, 
it  is  unnecessary  under  5  U.S.C 
553(b)(B)  to  provide  for  prior  public 
comment,  and  there  is  good  cause  under 
5  U.S.C  553(d)  not  to  delay  for  30  days 
its  effective  date. 

Because  this  rule  is  being  issued 
without  prior  conmient,  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  Flexibility  Act  and  none 
has  been  prepared. 

This  rule  makes  a  minor  technical 
change  to  a  rule  that  has  been 
determined  not  to  be  a  major  rule  imder 
E.0. 12291,  does  not  contain  policies 


with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  xmder  E.0. 12612.  and  does 
not  contain  a  coUection-of-information 
requirement  for  the  purposes  of  the 
Paperwork  Reduction  Act.  There  is  no 
change  in  the  regulatory  impacts 
previously  reviewed  and  analyzed. 

List  of  Subjects  in  50  CFR  Part  601 

Administrative  practice  and 
procedure.  Fisheries,  Fishing. 

Dated:  May  17. 1993. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
Nationa]  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  601  is  amended 
to  read  as  follows: 

PART  601— REGIONAL  RSHERY 
MANAGEMENT  COUNCILS 

1.  The  authority  citation  for  part  601 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  Section  601.32  is  revised  to  read  as 
follows: 

1 601 J2    Terms  of  Council  members. 

Voting  members  (other  than  principal 
State  officials,  the  Regional  Directors,  or 
their  designees)  are  appointed  for  a  term 
of  3  years  and  may  be  reappointed.  An 
individual  appointed  to  fill  a  vacancy 
occurring  prior  to  the  expiration  of  any 
term  of  office  will  be  appointed  for  the 
remainder  of  that  term.  The  anniversary 
date  for  measuring  terms  of  membership 
is  August  11.  The  Secretary  may 
designate  a  term  of  appointment  shorter 
than  the  normal  3  years  if  necessary  to 
provide  for  balanced  expiration  of  terms 
of  ofiice.  No  member  appointed  after 
January  1, 1986,  may  serve  more  than 
three  consecutive  terms.  Any  term 
completed  prior  to  December  31, 1987, 
shall  not  be  counted  in  determining  the 
number  of  consecutive  terms  served  by 
any  Council  member. 

IFR  Doc  93-12114  Filed  S-20-93:  8:45  am) 
BsxMacooe  isio-a>-M 


50  CFR  Parts  638, 641.  642.  and  658 
Pocket  No.  9305-12-3112] 

Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  the  South  Atlantic;  Reef 
Fish  Fishery  of  the  Gulf  of  Mexico; 
Coastal  Migratory  Pelagic  Resources 
of  th«  Gulf  of  Mexico  and  South 
Atlantic;  afKl  Shrimp  Fishery  of  the 
Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Final  rule,  technical 
amendment. 

SUMMARY:  NMFS  issues  this  technical 
amendment  to  clarify  that  closures  of 
certain  commercial  fisheries, 
adjustments  of  the  dates  of  the  Texas 
closure  of  the  commercial  shrimp 
fishery,  and  adjustments  to  prevent  gear 
conflicts  in  the  fishery  for  coastal 
migratory  pelagic  resources,  which  are 
implemented  in  accordance  with  the 
procedures  specified  in  the  regulations 
for  those  fisheries,  will  be  effective 
based  on  the  date  that  the  notice  is  filed 
with  the  Office  of  the  Federal  Register 
(OFR),  rather  than  on  the  date  the  notice 
is  pubUshed.  While  effectiveness  of  a 
closure  is  usually  on  a  date  after  the 
date  the  notice  is  filed  with  the  OFR, 
this  rule  clarifies  that  a  closure  or 
adjustment  may  be  effective  as  early  as 
the  date  such  notice  is  filed,  unless  a 
delay  in  effectiveness  is  required  by  the 
closure  or  adjustment  regulations.  The 
intended  effect  of  this  rule  is  to  clarify 
the  current  practice  regarding  closures 
and  adjustments  in  the  specified 
fisheries. 

EFFECTIVE  DATE:  May  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  Perry  Allen.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 
fisheries  covered  by  this  rule  are 
managed  under  their  respective  fishery 
management  plans  and  implementing 
regulations  under  the  authority  of  the 
Magquson  Fishery  Conservation  and 
Management  Act.  This  final  rule, 
technical  amendment,  standardizes  the 
language  of  the  implementing 
regulations  pertaining  to  notices  of 
closures  of  commercial  fisheries. 
The  regulations  governing  the 
fisheries  for  octocoral,  reef  fish,  and 
coastal  migratory  pelagic  resources 
require  that  the  commercial  fisheries  be 
closed  when  allocations  or  quotas  are 
reached,  or  are  projected  to  be  reached. 
Similarly,  the  dates  of  the  seasonal 
closure  of  the  commercial  shrimp 
fishery  off  Texas  may  be  adjusted  based 
on  prescribed  conditions.  The  factors  to 
consider  when  a  closure  or  adjustment 
should  be  effected  are  numerous  and 
unpredictable.  In  addition,  the 
harvesting  capacity  in  these  fisheries  is 
generally  sufficient  to  exceed  greatly  an 
allocation  or  quota  in  a  short  period  of 
time.  Accordingly,  NMFS  has  had  to 
close  commercial  fisheries  and  adjust 
the  Texas  closure  with  limited  advance 
notice  to  fishermen.  Of  the  47  closure 
and  closure  adjustment  notices  filed 
with  the  OFR  by  NMFS  for  fisheries  in 
its  Southeast  Region,  six  have  been 
effective  on  the  date  of  filing,  33  have 
been  effective  from  1  to  4  days  after 
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filing,  and  eight  have  been  effactive  5  or 
more  days  after  filing.  Generally,  only 
those  Dotices  that  are  effective  5  or  more 
days  after  filing  will  be  efEsctive  on  or 
after  the  date  of  ptiblicatioa  in  the 
Federal  Register. 

To  standardize  the  UnpiAgB  regarding 
closures  and  closure  adjustments,  this 
final  rule,  tecdmical  amendment, 
removes  language  relating  to 
"pubhcation"  of  notices  in  the  Federal 
Register,  and  otherwise  clarifies  the 
regulations. 

Filing  a  notice  with  the  OFR  and 
subsequent  publishing  in  the  Federal 
Register  are  not  the  sole  means  by 
which  NMFS  advises  interested  persons 
of  closures  and  adjustments.  Important 
notices  of  unanticipated  regulatory 
actions  are  broadcast  on  NOAA  Weather 
Radio;  dealers,  appropriate  state 
agencies,  and  fisheries  associations  are 
advised  by  phone;  and  news  releases  are 
broadly  distributed,  specifically 
including  the  owners  of  all  affected 
permitted  vessels.  Acceptable 
procedures  few  providing  "public 
notice"  of  adjustments  to  the  opening 
and  closing  dates  of  the  Texas  closure 
are  specified  in  the  regulations.  These 
practices  will  remain  in  effect. 
Consequently,  this  final  rule  changes 
neither  the  current  practice  regarding 
closures  nor  the  operation  of  any 
fishery. 

Classification 

This  technical  amendment  is  issued 
as  a  final  rule  under  50  CFR  parts  638, 
641. 642.  and  658  and  complies  vdth 
E.0. 12291. 

Because  this  rule  (1)  makes  non- 
substantive clarifications  to  the 
regulations  and  (2)  does  not  change 
operating  practices  in  the  coral,  reef 
fish,  coastal  migratory  pelagic,  or 
shrimp  fisheries,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  under  section 
553  (b){B)  and  (d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  for  good 
cause  finds  that  it  is  imnecessary  and 
contrary  to  the  public  interest  to  provide 
notice  and  public  comment  on  this  rule 
or  to  delay  for  30  days  its  effective  date. 

This  rule  is  minor  and  technical  and, 
therefore,  is  not  a  "major  rule"  imder 
E.0. 12291.  There  is  no  change  in  the 
regulatory  impacts  that  were  previously 
reviewed  and  analyzed. 

Because  this  rule  is  being  issued 
without  prior  pubUc  comment,  a 
regulatory  flexibiUty  analysis  is  not 
required  under  the  Regulatory 
Flexibility  Act  and  none  has  been 
prepared. 

Because  this  rule  makes  no  changes 
that  were  not  analyzed  in  the 
environmental  assessment  dociunents 


previously  prepared  to  comply  with  the 
National  Enviraomental  Policy  Act.  this 
rule  is  categorically  excluded  bom  the 
requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Administrative  Oder  216-6. 

This  rule  does  not  directly  affact  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program. 

Tnis  rule  does  not  contain  a 
collectionof-initumation  reouirement 
subject  to  the  Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federahsm  implications  sufficient . 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Paris  638, 
641. 642,  and  658 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  Mayl  7, 1993. 
Samuel  W.  McKaen. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  parts  638,  641.  642. 
and  658  are  amended  as  follows: 

1.  The  authority  citations  for  parts 
638,  641, 642.  and  658  continue  to  read 
as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

PART  638— CORAL  AND  CORAL 
REEFS  OF  THE  GULF  OF  MEXICO  AND 
THE  SOUTH  ATLANTIC 

2.  Section  638.25  is  revised  to  read  as 
follows: 

1638.25  Closure. 

When  the  quota  specified  in  §638.24 
,  is  reached,  or  is  projected  to  be  reached, 
the  Assistant  Administrator  will  file  a 
notice  to  that  effect  with  the  Office  of 
the  Federal  Register.  On  and  after  the 
effective  date  of  such  notice,  for  the 
remainder  of  the  fishing  year,  the 
harvest  of  allowable  octocoral  fi'om  the 
EEZ  is  prohibited. 

PART  641— REEF  FISH  RSHERY  OF 
THE  GULF  OF  MEXICO 

3.  Section  641.26  is  revised  to  read  as 
follows: 

1641.26  Closures. 

When  a  commercial  quota  specified  in 
§  641.25  is  reached,  or  is  projected  to  be 
reached,  the  Assistant  Administrator 
will  file  a  notice  to  that  effect  with  the 
Office  of  the  Federal  Register.  On  and 
after  the  effective  date  of  such  notice, 
for  the  remainder  of  the  fishing  year,  the 
bag  limit  will  apply  to  all  harvest  in  the 
EEZ  of  the  indicated  species,  and  the 
purchase,  barter,  trade,  and  sale  of  the 


indicated  spedee  taken  from  the  SZ  is 
prohibited.  This  prohibition  doea  not 
apply  to  trade  in  the  indicated  spedes 
that  %vere  harvested,  landed,  and 
bartered,  traded,  or  sold  prior  to  the 
effective  date  of  the  notice  in  the 
Federal  Register  and  were  held  in  cold 
storage  by  a  dealer  or  processor. 

PART  642— COASTAL  MCRATORV 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

4.  In  §  642.26,  the  first  sentence  of 
paragraph  (a),  and  paragraph  (b) 
introductory  text,  are  revised  to  read  as 
follows: 

1642.26  ClOMrM. 

(a)  Notice  of  closure.  The  Assistant 
Administrator,  by  filing  a  notice  with 
the  Office  of  the  Federal  Register,  will 
close  the  commercial  fishery  in  the  FK7. 
for  king  mackerel  from  a  particular 
migratory  group  or  zone,  and  for 
Spanish  mackerel  from  the  Gulf 
migratory  group,  when  the  allocation  or 
quota  under  §  642.25(a)  or  (b)(1)  for  that 
migratory  group  or  zone  has  been 

reached  or  is  projected  to  be  reached. 

•  •  • 

(b)  Fishing  after  a  closure.  On  and 
after  the  effective  date  of  a  closure 
invoked  under  paragraph  (a)  of  this 
section,  for  the  remainder  of  the 
appropriate  fishing  year  for  commercial 
allocations  specified  in  S  642.20(a) — 

5.  In  §  642.27,  the  last  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

1642.27  Commarclal  trip  limits  for  Atlantle 
group  Spanisti  mackerel. 

■        •        •        •        • 

(b)  •  •  •  The  Assistant 
Administrator,  by  filing  a  notice  within 
the  Office  of  the  Federal  Register,  will 
announce  when  80  percent  and  100 
percent  of  the  adjusted  allocation  is 
reached  or  is  projected  to  be  reached. 

•  •        •        •        • 

6.  In  §  642.28,  the  last  sentence  is 
revised  to  read  as  follows: 

i  642.28    Prevention  of  gear  confllcta. 
•  •  •  Necessary  prohibitions  or 
restrictions  will  be  filed  with  the  Office 
of  the  Federal  Register. 

PART  658— SHRIMP  FISHERY  OF  THE 
GULF  OF  MEXICO 

7.  hi  S  658.25,  paragraphs  (b)(2). 
(b)(3),  and  (b)(4)  introductory  text  are 
revised  to  read  as  follows: 

1658.25    Texas  cioaure. 


(b) 
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(2)  The  Assistant  Administrator,  after 
constiiting  with  the  TPWD,  may  adjust 
the  closing  or  opening  date  by  nling  a 
notice  to  that  effect  with  the  Office  of 
the  Federal  Register.  The  notice  will 
specify  the  adjusted  date(s)  and  the 
reasons  for  the  adjustment. 

(3)  An  adjustment  that  advances  the 
closing  date  or  delays  the  opening  date 
may  not  be  effiactive  earlier  than  72 
hours  after  public  notice  of  such 
adjustment.  An  adjustment  that  delajrs 
the  closing  date  or  advances  the  opening 
date  may  not  be  effective  earlier  than  24 
hours  after  public  notice  of  such 
adjustment. 

(4)  Ihiblic  notice  of  an  adjustment 
may  be  made  by  any  of  the  following 
methods: 

•        •        •        •        • 

(FR  Doc.  93-12125  Filed  5-20-93;  8:45  am] 

MUJNQCOOC  »10-a-M 


50  CFR  Part  641 
[Dockal  Na  91(»12-1180] 

Reef  Reh  Rahery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  closure. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  red  snapper  in  the  exclusive 
economic  zone  (££Z)  of  the  Gulf  of 
Mexico  NMFS  has  projected  that  the 


annual  commercial  quota  for  red 
snapper  will  be  reached  on  May  21, 
1993.  This  closure  is  necessary  to 
protect  the  red  snapper  resource. 
EFFECTIVE  0ATE8:  Gosure  is  effective 
May  21, 1993, 12:01  a.m.,  local  time, 
through  December  31, 1993. 
FOA  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Sadler,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
was  developed  by  the  Gulf  of  Mexico 
Fishery  Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  and  is  implemented 
by  regulations  at  50  CFR  part  641.  Those 
regulations  set  the  commercial  quota  for 
red  snapper  in  the  Gulf  of  Mexico  at 
3.06  miUion  pounds  (1.39  million  kg) 
for  the  current  fishing  year,  January  1- 
December  31, 1993. 

Under  50  CFR  641.26,  NMFS  is 
required  to  close  the  commercial  fishery 
for  a  species  or  species  group  when  the 
quota  for  that  species  or  species  group 
is  reached,  or  is  projected  to  be  reached, 
by  publishing  a  notice  in  the  Federal 
Register.  Based  on  current  statistics, 
NMFS  has  projected  that  the 
commercial  quota  of  3.06  million 
pounds  (1.39  million  kg)  for  red  snapper 
will  be  reached  on  May  21, 1993. 
Accordingly,  the  commercial  fishery  in 
the  EEZ  in  the  Gulf  of  Mexico  for  red 
snapper  is  closed  effective  12:01  a.m.. 


local  time.  May  21, 1993,  through 
December  31, 1993,  the  end  of  the 
fishing  year.  A  vessel  with  a  vaUd  reef 
fish  permit  having  aboard  red  snapper 
must  land  and  barter,  trade,  or  sell  such 
red  snapper  prior  to  12:01  a.m.,  local 
time.  May  21, 1993. 

During  the  closure,  the  bag  limit 
applies  to  all  harvests  of  red  snapper 
&t)m  the  EEZ  in  the  Gulf  of  Mexico.  The 
daily  bag  limit  for  red  snapper  is  seven 
per  person.  From  12:01  a.m.,  local  time. 
May  21, 1993,  through  December  31, 
1993,  the  purchase,  barter,  trade  or  sale 
of  red  snapper  taken  from  the  EEZ  is 
prohibited.  This  prohibition  does  not 
apply  to  trade  in  red  snapper  that  were 
harvested,  landed,  and  bartered,  traded, 
or  sold  prior  to  12:01  a.m.,  local  time. 
May  21, 1993,  and  were  held  in  cold 
storage  by  a  dealer  or  processor. 

Classification 

This  action  is  required  by  50  CFR 
641.26  and  complies  with  E.O.  12291. 

List  of  Subjects  in  50  CFR  Fart  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  IS,  1993. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
(Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-12127  Filed  5-20-93;  8:45  am)   . 
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Thi«  section  ot  the  FEDERAL  REGISTER 
contains  noticss  to  the  public  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  theae  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  aiHl  Drug  Administration 

21 CFR  Parts  101, 102.  and  161 

[Docket  No.  90N-361M1 

RtN  0805- ADOS 

Food  Labeling;  Declaration  of 
l.ngredienta— Common  or  Usual  Name 
Declaration  for  Protein  Hydrolysatea 
and  Vegetable  Broth  in  Canned  Tuna; 
"and/or"  Labeling  for  Soft  Drinka; 
Reopening  of  the  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule;  reopening  of  the 
comment  period. 

summary:  The  Food  and  Drug 
Administration  is  providing  additional 
information  to  support  and  clarify  a 
proposal  that  appeared  in  the  Federal 
Register  of  January  6, 1993  (58  FR 
2950),  that,  among  other  things,  would 
amend  the  standard  of  identity  for 
canned  tuna  to  require  the  term 
"(includes  soybeans)"  as  part  of  the 
name  used  to  declare  the  ingredient 
vegetable  broth  when  soybeans  are  one 
of  the  vegetable  extractives  used  to 
make  that  ingredient.  Further,  this 
document  is  granting  a  request  by  the 
National  Soft  Drink  Association  (NSDA) 
to  extend  the  comment  period  for  an 
additional  45  days  to  ensure  that 
interested  parties  have  adequate  time  to 
review  any  relevant  information  and  to 
submit  comments. 
DATES:  Written  comments  by  July  6, 
1993.  The  agency  proposes  that  any 
final  rule  that  may  issue  based  on  this 
proposal  become  effective  May  8, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FunrrHER  information  contact:  Felicia 
B.  Satchell.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-158),  Food  and 


Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-205-5229. 

SUPPt^MENTARY  MFORMATION: 
L  Background 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2950).  FDA  published  a 
proposed  rule  entitled  "Food  Labeling; 
Declaration  of  Ingredients — Common  or 
Usual  Name  Declaration  for  Protein 
Hydrolysatea  and  Vegetable  Broth  in 
Canned  Tuna;  'and/or'  Labeling  for  Soft 
Drinks"  (hereinafter  referred  to  as  "the 
1993  ingredient  labeling  proposal"). 
This  proposal  responded  to  new  issues 
that  had  been  raised  in  comments  on  the 
proposed  rule  on  ingredient  labeling 
that  FDA  published  in  the  Federal 
Register  of  June  21, 1991  (56  FR  28592) 
(hereinafter  referred  to  as  "the  1991 
ingredient  labeling  proposal"). 
Specifically,  in  the  1993  ingredient 
labeling  proposal,  the  agency  proposed 
to:  (1)  Amend  the  standard  of  identity 
for  canned  tuna  (§  161.190  (21  CFR 
161.190))  to  require  the  term  "(includes 
soybeans)"  as  part  of  the  name  used  to 
declare  the  ingredient  vegetable  broth 
when  soybeans  are  one  of  the  vegetable 
extractives  used  to  make  the  vegetable 
broth;  (2)  amend  the  common  or  usual 
name  regulations  for  protein 
hydrolysates  (new  §  102.22)  to  require 
the  term  "contains  glutamate"  as  a  part 
of  the  common  or  usual  name  of 
autolyzed  yeast  extracts  and  certain 
hydrolyzed  proteins;  and  (3)  amend  the 
food  labeling  regulations  in  §  101.4  (21 
CFR  101.4)  to  allow  "and/or"  labeling 
for  the  declaration  of  sweeteners  in  soft 
drinks. 

With  regard  to  the  declaration  of 
vegetable  broth  used  as  an  ingredient  in 
canned  tuna,  comments  to  the  1991 
ingredient  labeling  proposal  questioned 
whether  the  individual  vegetable 
extractives  used  to  make  the  vegetable 
broth  in  canned  tuna  had  to  be 
individually  declared  either  in 
parentheses  after  the  term  "vegetable 
broth,"  or  interspersed  by 
predominance  by  weight,  as  part  of  the 
ingredient  list.  After  reviewing  the 
information  provided  in  those 
comments,  as  well  as  other  information 
available  to  the  agency,  FDA  responded 
that  the  listing  of  each  vegetable 
extractive  in  tie  vegetable  broth  was  not 
necessary.  The  standard  of  identity  for 
canned  tuna  §  161.190  has  traditionally 
permitted  the  ingredient  vegetable  broth 
to  be  listed  simply  as  "vegetable  broth" 


without  any  hsUng  of  its  components. 
Although  the  agency  encourages,  where 
practicable,  the  full  disclosure  of  all 
ingredients  on  the  labels  of  food 
products  and  believes  that  listing  of  the 
components  of  vegetable  broth  would  be 
informative  and  useful  to  consumers, 
the  agency  agreed  with  the  comments 
that  the  listing  of  each  vegetable 
extractive  on  the  label  could  be  lengthy 
and  cumbersome.  Hence,  the  agency  did 
not  propose,  in  the  1993  ingredient 
labeling  proposal  (58  FR  2950).  to 
require  that  each  of  the  vegetable 
extractives  comprising  the  vegetable 
broth  be  declared  in  the  ingredient  Ust. 

However,  the  agency  did  note  that 
§  161.190(a)(6)(v),  which  permiu  the 
use  of  "beans"  as  one  of  the  vegetable 
extractives  in  making  the  vegetable 
broth,  has  been  interpreted  to  permit  the 
use  of  soybeans.  The  agency  stated  that 
soybeans  are  not  generally  classified  as 
"vegetables,"  and  that  it  would  be 
unlikely  that  "vegetable  broth"  would 
be  understood  by  consumers  to  be  a 
product  that  has  been  made  from 
soybeans.  Furthermore,  the  agency  cited 
one  reference  that  discussed  food 
sensitivities  to  soy  proteins  (58  FR  2950 
at  2951). 

Based  on  these  factors,  the  agency 
tentatively  concluded  that  consumers 
should  be  informed  about  the  presence 
of  soybeans  in  the  vegetable  broth  and 
proposed  to  amend  the  standard  of 
identity  for  canned  tuna  in 
§  161.190(a)(8)(vi)  to  require  that  when 
soybeans  are  used  in  vegetable  broth, 
the  term  "(includes  soybeans)"  be 
declared  following  the  listing  of 
"vegetable  broth."  The  agency  also 
pointed  out  that  if  the  vegetable  broth 
serves  as  a  flavor  and  has  no  flavor 
enhancing  function  in  the  food,  the 
vegetable  broth  containing  soybean 
extractives  can  be  declared  under  the 
proposal  as  "flavoring  (includes 
soybeans)."  As  fullv  explained  in  the 
final  rule  "Food  Labeling;  Declaration  of 
Ingredients"  (58  FR  2850  at  2854),  FDA 
permits  vegetable  broth  in  canned  tuna 
to  be  declared  in  the  ingredient 
statement  as  "flavoring"  when  the 
vegetable  broth  serves  no  flavor 
enhancing  function. 

Additionally,  in  the  1993  ingredient 
labehng  proposal,  FDA  proposed  to  add 
§  101.4(b)(21)  to  permit  the  use  of  "and/ 
or"  labeling  for  sweeteners  in  soft 
drinks.  The  tentative  decision  to  permit 
"and/or"  labeling  for  sweeteners  in  soft 
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drinks  was  in  response  to  a  request  by 
the  NSDA  which  stated  that  a  constant 
pattern  of  use  of  sweeteners  does  not 
exist  among  soft  drink  bottlers,  and  that, 
therefore,  soft  drink  manufacturers  need 
the  flexibihty  of  "and/or"  labeling.  In  its 
tentatrvw  decision  to  permit  "and/or" 
Idwling,  the  agency  slated  that  the  final 
decisioD  on  this  issue  will  be  based 
largely  on  the  comments  that  it  receives. 
The  agency  further  stated  that  industry 
will  have  to  produce  data  to 
demonstrate  that  it  is  in  fad 
imprecticable  to  produce  the  very 
hmited  number  of  versions  of  a  label 
that  would  be  necessary  if  the  agency 
did  not  permit  "indJot"  labeling. 

In  response  to  the  1993  proposal. 
NSDA  requested  that  the  comment 
period  be  axtanded  for  45  days  in  order 
to  compile  the  data  oecessary  to  support 
its  position.  The  agency  is  responding  to 
that  request  in  this  document. 

n.  Additional  Information  to  Sapport 
thePropoeal 

In  proposing  to  require  the 
decku^tion  of  soybeans  when  used  as  a 
component  of  vegetable  broth  in  canned 
tuna,  the  agency  has  tentatively 
concluded  that  U.S.  consumers  would 
generally  not  expect  soybeans,  or  their 
extractives,  to  be  included  as  a 
component  in  an  ingredient  that  is 
called  "vegetable  broth." 

The  standard  of  identity  for  canned 
tuna  (S  161.190(aK6)(v)  (58  FR  2850  at 
2884)),  permits  two  or  more  of  the 
following  extractives  to  be  included  in 
"vegetable  broth":  Beans,  cabbage, 
carrots,  celery,  garlic,  onions,  parsley, 
peas,  potatoes,  green  bell  peppers,  red 
bell  peppers,  spinach,  and  tomatoes. 
The  inclusion  of  "beans"  in  this  list  has 
served  as  a  basis  for  some  to  use 
soybeans  in  this  ingredient.  The 
question  raised,  however,  is  whether 
consumers  understand  that  "vegetable 
broth"  may  include  soybeans. 

As  explained  in  the  1993  ingredient    > 
labeUng  proposal,  soybeans  generally 
are  not  classified  as  "vegetables"  butos 
grains  and  belong  to  the  general 
category  of  oilseeds  (58  FR  2950  at 
2951).  Further,  soybeans  are  not 
marketed  in  the  United  States  in  the 
same  maimer  as  conventional  vegetables 
(i.e.,  fresh,  frozen,  ot  canned]  and  are 
not  likely  to  be  included  in  a  product 
sold  as  "vegetables"  or  "mixed 
vegetables."  Rather,  soybeans  have 
traditionally  been  used  by  industry  as 
ingredients  in  processed  meat  and  fish 
products,  dairy  product  analogs,  bakery 
products,  infant  formulas,  protein 
supplements,  meat  analogs,  foaming 
agents,  and  snack  foods  (Refs.  1  throu^ 
7).  Based  on  these  facts,  the  agency 
tentatively  concludes  that  consumers 


have  not  traditionally  considered 
soybeans  to  be  vegetables,  and  thus  that 
they  would  not  expect  soybeans  to  be 
included  as  ingredients  in  a  food 
designated  as  "vegetable  broth"  (Ref.  B). 

Thus,  the  parenthetical  "(contains 
soybeans)"  oppeoif  to  be  a  necessary 
part  of  the  conunon  or  usual  name  of  a 
vegetable  broth  ingredient  that  contains 
soybeans  or  their  extractives  k  a 
component.  It  serves,  in  accordance 
with  long  estabhshed  principles,  to  help 
identify  or  describe  the  basic  nature  of 
the  food.  (See  21  CFR  102.5.) 

Oie  purpose  served  by  fully 
disclosing  the  identity  of  a  food 
ingredient  is  to  assist  consumers  who 
may  be  sensitive  or  allergic  to  the 
in^edient  to  avoid  it.  While  FDA  has 
not  received  reports  of  allergic  reactions 
to  soybean-containing  vegetable  broths 
used  in  canned  t\ma,  food  allergy  to  soy 

Erotein  is  well  documented  in  the 
terature.  Reports  dating  back  to  1934 
have  implicated  soybeans  as  important 
sources  of  food  allergy  (Ref.  9).  Allergic 
responses  to  soybeans  include 
gastrointestinal  reaction,  dermatologlc 
reaction,  bronchial  asthma,  and 
anaphylaxis  (Refs.  10  through  14), 

while  any  protein-containing  food 
could  be  a  food  allergen,  a  report  of  a 
national  meeting  of  the  American 
Chemical  Society  on  Food  Allergies 
listed  legumes  (particularly  peanuts  and 
soybeans)  as  one  of  the  most  common 
allergenic  foods  among  infants  and 
adults  in  the  United  States  (Ref.  15).  The 
agency  notes  that  soybean  oil  has  not 
been  associated  with  allergic  responses 
and  would  not  be  expected  to  cause  an 
allergic  response  because  the  allergenic 
soy  protein  components  are  not  present 
in  tfie  oil  (Ref.  6).  Even  though  other 
members  of  the  legume  family,  e.g., 
green  peas  and  green  beans,  have  Men 
implicated  as  possible  food  allergens, 
information  available  to  the  agency 
demonstrates  that  the  incidence  of 
allergy  to  these  foods  among  U.S. 
consumers  is  considerably  lower  than 
the  incidence  of  allergy  to  peanuts  and 
soybeans  (Reb.  15  and  16). 

While  FI)A  recognizes  that  all  of  the 
vegetable  extractives  permitted  to  be 
included  in  the  vegetable  broth  may  be 
potential  food  allergens,  information 
available  to  the  agency  shows  that,  with 
the  exception  of  soybeans,  those 
extractives,  and  the  vegetables  from 
which  thev  ore  drawn,  are  rarely 
implicated  as  food  allergwis,  and  that 
when  they  are,  they  usually  cause  less 
severe  reactions  than  soybeans  and  their 
extractives  (especially  in  the  cooked 
form  that  occurs  with  vegetable  broth) 
(Ref.  17).  More  importantly,  these 
extractives  (other  than  soybean)  are 
commonly  understood  by  consumers  to 


be  "vegetables"  such  that  the  term 
"vegetable  broth"  will  adequately 
convey  to  the  consumer  that  one  or 
more  of  these  other  ingredients  may  be 
included  in  the  vegetable  broth. 
Consequently,  consimiers  who  need  to 
avoid  one  or  more  of  these  v^etable 
extractives  would  have  the  necessary 
information  to  do  so  when  the  term 
"vegetable  broth"  is  listed  in  the 
ingredient  statement. 

Therefore,  given  the  agency's  behef 
that  the  terra  "vegetable  broth"  is  likely 
not  to  disclose  to  consimiers  the 
presence  of  soybeans,  and  that  soybean 
food  allergy  is  one  of  the  more  common 
food  allergies  in  the  United  States,  FDA 
was  prompted  to  publish  the  1993 
ingredient  labeling  proposal  to  require 
the  parenthetical  declaration  "(includes 
soybeans)"  when  soybeans  are  a 
component  of  vegetable  broth  in  canned 
tuna. 

FDA  is  not  aware  of  other  potential 
allergenic  food  ingredients  that  may  be 
included  in  vegetable  broth  in  canned 
tuna  and  whose  presence  is  not  implied 
by  the  ingredient  label  declaration 
"vegetable  broth."  The  agency  solicits 
comments  as  to  whether  there  are  any 
such  substances.  TV.e  agency  also 
requests  comments  on  its  tentative 
determination  that  the  name  "vegetable 
broth"  will  inform  consumers  of  the 
presence  of  vegetable  extracts  with  some 
history  of  causing  an  allergic  response 
(e.g.,  peas,  green  beans),  and  thus,  that 
it  is  not  necessary  to  require  the  listing 
of  these  vegetables.  If  comments  provide 
a  substantial  basis  for  FDA  to  conclude 
that  the  jH-esence  of  an  allergenic 
ingredient  in  vegetable  broth  is  not 
adequately  conveyed  to  the  consumer 
by  the  term  "vegetable  broth,"  the 
agency  may  require  in  any  final  rule 
based  on  the  1993  ingredient  labelii^ 
proposal  that  the  ingredient  be 
parenthetically  identified  following  the 
term  "vegetable  broth"  in  the  ingredient 
statement. 

Interested  persons  were  given  until 
March  8. 1993.  to  respond  to  the 
proposal  published  in  the  Federal 
Register  of  January  6. 1993  (58  FR 
2950).  The  agency  is  reopening  the 
comment  period  for  45  days  to  allow 
interested  parties  adequate  time  to 
review  this  additional  information  and 
to  prepare  comments. 

m.  Comctioa  of  1993  Ingredient 
Labeling  Proposal 

In  the  1993  ingredient  labeling 
proposal  that  published  in  the  Feder^ 
Register  of  January  6, 1993  (58  FR 
2950),  the  agency  stated  that  the 
proposed  requirement  to  list  soybeans 
as  a  constituent  of  veget^le  broth  is 
consistent  with  FDA's  policy  regarding 
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the  listing  of  soybeans  on  canned  txina 
labels.  In  support  of  this  position,  the 
agency  dtea  a  letter  to  Protein 
Technologies  International  that  advised 
the  company  to  identify  the  presence  of 
soybeans  in  the  ingredient  statement 
when  they  are  included  in  the 
ingredient  "vegetable  broth."  The 
agency  inadvertently  indicated  that  the 
dted  letter  stated  that  the  reason  that 
the  agency  required  manufacturers  to 
declare  soybeans  was  because  of  allergic 
responses. 

Although  at  the  time  the  letter  was 
drafted,  the  agency  was  aware  of  the 
information  in  the  literature  identifying 
soybeans  as  a  common  food  allergen, 
that  issue  was  not  addressed  in  the  cited 
letter.  The  letter  only  clarified  that  the 
ingredient  "soybean  flakes"  should  be 
declared  when  included  as  an  extractive 
in  vegetable  broth  when  used  in  canned 
tima. 

The  agency's  intent  in  citing  this 
letter  in  the  1993  ingredient  labeling 
proposal  was  not  to  address  the  agency's 
rationale  in  its  letter  to  Protein 
Technologies  International  requiring  the 
declaration  of  soybeans.  It  was  instead 
to  show  that  the  agency  had  previously 
considered  the  issue  of  label  declaration 
of  soybeans  when  included  as  an 
ingredient  in  vegetable  broth  for  use  in 
canned  tuna,  and  that  its  earlier  policy 
on  label  declaration  of  soybeans  in 
vegetable  broth  was  consistent  with  the 
proposal  to  amend  the  standard  of 
identity  to  include  the  requirement  for 
soybean  declaration. 

The  agency's  reference  to  the  Protein 
Technologies  International  letter  may 
have  implied  that  FDA  had  some 
particular  concern  about  the 
allergenicity  of  that  company's 
vegetable  broth  product.  This  is  not  the 
case. 

For  these  reasons,  in  the  Federal 
Register  of  Thursday,  April  1, 1993  (58 
FR  17171),  FDA  corrected  its  error. 

IV.  Request  for  Extension  of  Comment 
Period  by  the  NSDA 

In  response  to  the  1993  proposal, 
NSDA  established  a  special  ad  hoc  task 
force  to  collect  and  assemble  data  to 
support  its  position.  In  a  comment 
submitted  to  the  agency  on  the  1993 
ingredient  labeling  proposal,  NSDA 
stated  that  its  members  believe  that  the 
impact  of  not  permitting  "and/or" 
labeling  for  sweeteners  would  be  even 
greater  for  the  soft  drink  industry  than 
it  had  originally  suggested.  Further,  the 
comment  stated  that  the  impUcations 
extend  to  other  industries  including 
labeling  and  packaging  suppliers.  Thus, 
in  order  to  obtain  a  more  accurate 
assessment  of  the  situation  and  to 
compile  the  data  necessary  to  satisfy 


FDA's  "impracticability"  requirement, 
the  task  force  determined  it  would  be 
necessary  for  NSDA  to  conduct  a 
member  siuvey  and  to  interview 
suppliers  for  details  of  the  impact  on 
their  businesses  if  the  agency  does  not 
permit  "and/or"  labeling  for  sweeteners 
in  soft  drinks.  As  indicated  in  the 
comment,  this  survey  will  take  several 
weeks  to  conduct  and  then  additional 
time  to  analyze  and  organize  the  results 
for  presentation  to  FDA.  Thus.  NSDA 
has  requested  that  the  agency  extend  the 
comment  period  45  days  to  permit  it 
time  to  collect,  compile,  and  submit 
these  data. 

The  agency  has  considered  the 
information  presented  in  this  request 
and  finds  that  reopening  the  comment 
period  for  45  days  would  not  xmduly 
delay  the  rulemaking  process,  would 
not  jeopardize  consumer  health,  and 
would  provide  the  necessary  time  for 
NSDA  to  complete  its  survey  and  to 
prepare  its  comments  to  the  agency. 
While  in  other  circumstances  the  agency 
would  have  only  granted  a  30-day 
extension  in  response  to  NSDA's 
request,  because  this  matter  is  part  of 
the  same  rulemaking  as  the  soybean 
issue  discussed  above,  the  agency  sees 
no  reason  not  to  make  the  two 
extensions  coextensive.  Thus,  the 
agency  is  granting  the  NSDA  request 
and  reopening  the  comment  period  for 
45  days. 
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VI.  Effective  Date 

The  proposed  effective  date  of  any 
final  rule  based  on  the  1993  ingredient 
labeling  proposal,  including  the 
provisions  discussed  in  this  document, 
is  May  8, 1994.  FDA  intends  to  publish 
a  final  rule  based  on  the  1993  ingredient 
labeling  proposal  as  soon  as  possible 
after  the  comment  period  closes  to 
ensure  that  any  labeling  changes 
necessitated  by  the  final  rule  can  be 
accomplished  by  the  proposed  effective 
date. 

Vn.  Comments 

Interested  persons  may,  on  or  before 
July  6. 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Dated:  May  17, 1993. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  93-12018  Filed  5-20-93;  8:45  am) 
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RmiS46-ALIt 

Praparar  Panama*— llanual  Stgnatura 

AOGNCY:  IntwiMl  Rarenu*  Servioa. 
Traamy. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

8UMMA««t:  Thk  dociunent  contains  a 
coirectiaD  to  tfa«  notice  of  proposed 
rulemaking  (GL-238-88],  which  was 
published  in  the  Federal  ftegister  for 
Thursday.  April  22, 1993  (58  FR  21548). 
The  proposed  regulatory  amendment 
provides  that  persons  who  prepare  U.S. 
fiduciary  income  tax  returns  for 
compeneatitm  may,  unctor  certain 
conditions,  satisfy  the  manual  signetme 
requirements  by  using  a  facsimile 
si^i^ure. 

FOR  rvfrmER  mformation  contact. 

Susan  B.  Watson,  (202)  622-3640  (not  a 
toll-free  number). 

SUPPLBIENTAflY  INFORMATION: 
Backgrouad 

The  notice  of  proposed  ndemaking 
that  is  the  subject  of  tiiis  conectioo 
relates  to  section  6695  of  the  Internal 
Revenue  Code. 

Need  for  Comction 

As  pijbtished,  the  propoeed 
regulations  contain  an  error  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Coiratiboa  of  PuUicatioa 

Accordingly,  the  publication  of  the 
proposed  rci^ulations  (GL-238-88), 
which  was  the  subject  of  FR  Doc.  93- 
9349,  is  corrected  as  foUovfs: 

On  page  21550,  column  2,  S 1-6695- 
l(cMl).  hnes  13  and  14,  the  langu^e 
"iiBlMiaed  wHh  respect  to  each  filing 
period,  nnleaa  it  is  shown  that  the"  is 
correded  to  read  "impoeed  with  respect 
to  each  caiandar  year,  unless  it  te  shown 
that  the". 

DakaGMtde. 

Fadanl  Bapstar  Liaison  Offtoar,  A$$ii»aiH 
Chief  CouToel  (Corporate). 
[FR  Doc  9i-12034  Filed  S-20-a3<,  8:45  amj 
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Plaoa  for  Filing  Uan  on  Paraonal 
Praporty;  Oon  action 

AQICY:  Intamal  Revaaua  Senrka. 
Treasury. 

ACTION:  Corractioo  to  notice  erf  propoaad 
rulemaking. 

summary:  "Hiis  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaidng  (GL-719--B8),  whidi  was 
published  in  the  Federal  Register 
Thursday,  April  22, 1993  (58  FH  21550). 
The  proposed  regulations  relate  to 
amendments  regarding  the  place  for 
filing  a  notice  of  tax  lien  against 
personal  property  to  implement  sections 
1015(sKl)  (A)  and  (B)  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(TAMRA). 

FOR  FURTHER  MFORMATION  CONTACT: 
Susan  B.  Watson,  (202)  622-3640  (not  a 
toll-free  number). 

8UPPLBIENTARV  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  amend  the 
Procedure  and  Administration 
Regulations  (26  CFR  part  301)  under 
section  6323  of  the  bdemal  RJsvenue 
Code. 

Need  for  Correction 

As  publidied.  GL-7 19-88  contains  an 
error  which  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  PnUication 

Accordingly,  the  publication  of  the 
proposed  regulations  (GL-719-68), 
which  was  the  subject  of  FR  Doc.  93- 
9350,  is  corrected  as  follows: 

On  page  21551,  column  2,  in  the 
preamble  under  the  heading  'Troposed 
Effective  Date",  last  line,  the  language 
"filed  or  refiled  April  21, 1993."  is 
corrected  to  read  "filed  or  refiled  after 
April  21. 1993.". 

Dale  D.  Goede, 

Fedmai  Register  Liaiaoa  Offkmr.  Assistant 
Chief  Ooausel  (Corporatei. 

[FR  Doc  «3-12{)35  Filed  5-20-93;  a.-45  am) 
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DEPARTMEMT  OF  THE  MTERiOR 

Offlca  of  Surlaoa  Mining  RaciamaHow 
and  Enforoamont 

30CFRPartB20 

Maryland  Parmanant  Wagulalofy 
Program;  PannHtIng 

AGENCY:  Office  of  Surface  Mining 

Reclamation  end  EnforceoMnt  (OA4}, 

Interior. 

ACTION:  Proposed  rule;  refining  and 

extension  of  comment  period  on 

proposed  amendment 

summary:  OSM  is  announcing  receipt  of 
revisions  to  a  previously  proposed 
amendment  to  the  Maryland  permanent 
regulatory  program  {hereinafter  referred 
to  as  the  MaiyUnd  program)  under  the 
Surface  Kfining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  In 
accordance  with  30  CFR  732.17(h),  OSM 
is  reopening  the  comment  period  to 
allow  the  public  sufficient  time  to 
consider  and  comment  on  modifications 
submitted  by  Maryland  on  April  26, 
1993  (Administrative  Record  Number 
MO  562.11),  to  an  amendment  initially 
submitted  by  the  State  on  February  5, 
1993,  (Administrative  Record  Number 
MD  562.00).  The  modifications  are  in 
response  to  OSM's  concerns  about 
permit  notification  inconsistencies.  Tlie 
amendment  consists  of  proposed 
modifications  to  the  permit  approval 
notification  procedure. 

This  document  sets  forth  the  times 
and  locations  that  the  Maryland 
program  and  the  proposed  amendment 
to  that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  amendment, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  June  21, 
1993  to  ensure  consideration  in  the 
rulemaking  process.  If  requested,  a 

Eublic  hevii^  on  the  amendment  will 
B  held  at  9  ajn.  on  June  15, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  June  7, 1993. 
AOONESSES:  Written  oommenU  and 
requests  to  testify  at  the  hearing  siiould 
be  mailed  or  hand  delivered  to  Robert 
J.  Biggi,  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Harrisbiirg  Field  Office,  at  the  address 
listed  balow.  Copies  of  the  Marylsni 
program,  the  propoaad  ammdnMot.  and 
all  written  couunents  received  in 
response  to  this  notice  will  be  availiMe 
for  public  review  at  the  addresses  listad 
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beiow  daring  normal  bunneoi  houra. 
Monday  through  FVidty,  •xduding 
holida3r8.  Each  requestor  may  receive, 
free  of  diarge,  one  copy  of  the  proposed 
amendment  by  contactiAg  0SM*8 
Harrisburg  Field  Office. 

Office  of  Surbce  Mining  Reclamation  and 
Enforcement  Harrisburg  Field  Offica, 
HairMniq  Transportation  Center,  Third 
Floor.  Suite  3C  4th  and  Mariet  StreeU. 
Haniabuiig.  Pennsylvania  17101. 
Taiephoae:  (717)  782-403«. 

Maryland  Bureau  of  Mines.  160  South  Water 
Street.  Prostburg,  Maryland  21532. 
Telephone  (301)  689-4136. 

A  poblic  bearing,  if  held,  will  be  at 
the  Peim  Harris  Motor  Inn  and 
Convention  Center  at  the  Camp  Hiii 
Bypass  and  U.S.  Routes  11  and  15. 
Camp  Hill.  Pennsylvania,  or  at  some 
nthsr  location  in  the  area  of  interested 
parties. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  (717)  782-4036. 

JPf>LEIIENTARy  INFORMATION: 

Background  on  the  Marylaad 
'rogram 

The  Secretary  of  the  Interior  approved 
the  Mar>'lHrid  program  on  February  IS. 
!l982.  Inbrmation  on  the  background  of 
the  Maryland  pro-am  including  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Maryland  program  can  be  found  in  the 
February  18, 1982,  Federal  R^gistar  (47 
FR  7214-7217).  Subsequent  actions 
coaceiming  amendmoits  to  the 
Maryland  program  are  in  30  CFR  920.15 
and  30  CFR  92ai6. 

U.  Discussion  of  Amendment 

The  Maryland  Bureau  of  Mines 
(Bureau)  mbmitted  by  lettw  dated  April 
26, 1993  (Adrainistrativs  Record 
Number  MD  562.11),  modifications  to  a 
proposed  amendment  whi<±  was 
originally  submitted  on  February  5, 
1993  (Administrative  Record  Number 
MD-562.00).  The  resubmission  contains 
the  following  changes  to  the  February  5, 
1903.  tidxnission. 

I  1.  Regulation  COMAR08.13.09.04Kl} 
»  revised  to  require  that  the  Bureau 
notify  each  person  who  filed  written 
comments  or  objections  to  the  permit 
application,  and  each  party  to  a  hearing 
when  the  Bureau  approves  the  permit 
Application. 

I  2.  Regulation  COMAR  08.13.09.O4j(4) 
is  revised  to  delete  the  requirement  Oiat 
the  Bureau  notify  each  person  who  filed 
written  comments  or  objections  to  the 
permit  applicatkm,  and  each  party  to  a 
bearing  when  the  permit  has  been 
itoued. 


3.  Regulation  OOMAR  08.13.09.04L  is 
revised  by  deleting  the  word  "final"  as 
a  modifier  of  the  word  "decision." 

ni.  Public  Comment  Procedures 

In  accordance  tdth  the  provisions  of 
30  CFR  732.170U.  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Maryland  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendmenU  are 
deemed  adequate,  they  will  become  part 
of  the  Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  ia 
this  rulemaJung,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locatioxu 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  fisted  under  FOR  fUHTMER 
INFORUATION  CONTACT  by  4  p.m.  on  June 
7, 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  bearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requeued  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  will  continiie  on  the  specified 
date  until  all  persons  scheduled  to 
comment  have  been  heard.  Persons  in 
the  audience  who  have  not  been 
scheduled  to  comment,  and  who  wish  to 
do  so,  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  widiing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Harrisburg 
Field  Office  by  contacting  the  person 
listed  under  FOR  FVWmCT  INFORMATWH 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 


be  made  pert  oS  the  Administrative 

Record. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations,  Sujfarv> 
mining.  Underground  mining. 

Dated:  May  13, 1903. 
Cu^CCkMa. 

Assistant  Director.  Eastern  Support  Center. 
|FR  Doc.  93-12037  Filed  5-20-B3;  8:45  ara| 
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DEPARTMENT  OF  TRANSPORTATION 
Co8«t  Guard 

33  CFR  Part  165 

[CGD1  93-025] 

Safety  Zone  Regulations:  Boya  HartMr 
Fireworks,  East  Hampton,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


StMMlARY:  Tlie  Coast  Guard  proposes  to 
establish  a  safety  zone  in  Three  Mile 
Harbor,  1  mile  south  of  Sammy's  Beach. 
East  Hampton.  NY  from  9  p.m.  to  10 
p.m.  on  July  17. 1993.  This  safety  zone 
will  be  needed  to  protect  the  maritime 
community  from  possible  navigation 
hazards  associated  with  a  fireworks 
display.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Long  Island  Sound. 
DATES:  Comments  must  be  received  on 
or  before  July  6, 1993. 
ADDRESSES:  Comments  may  be  moiled  to 
the  Captain  of  the  Port.  120  Woodward 
Avenue,  New  Haven,  CT  06512  or  may 
be  dehvered  to  the  Port  Operations 
office  at  the  above  address  between  8 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  federal  holidays.  The 
telephone  number  is  (203)  468-4464. 

Tne  Captain  of  the  Port  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Port 
Operations  office  at  the  above  address. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lieutenant  Commander  D.D.  Skewes, 
Chief  of  Port  Operations.  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CCDl  93-^25)  and  the  speufic  section 
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of  this  proposal  to  which  each  comment 
apphes,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Project 
Manager  at  the  address  imder 
AOOflESSES.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  D.D. 
Skewes,  Project  Manager,  Captain  of  the 
Port.  Long  Island  Sound,  and  LCDR  J. 
Stieb,  Project  Counsel,  First  Coast  Guard 
District.  Legal  office. 

Background  and  Purpose 

On  March  30, 1993  the  sponsor,  Boys 
Harbor  Inc.,  New  York,  NY,  requested 
that  a  fireworks  display  be  permitted  in 
the  vicinity  of  Sammy's  Beach,  East 
Hampton,  NY  from  9  p.m.  to  10  p.m.  on 
July  17,  1993. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  within  a  1200  foot  radius 
of  the  Barges  FBG  1  and  FBG  2,  which 
will  be  located  1  mile  south  of  Sammy's 
Beach,  in  Three  Mile  Harbor,  East 
Hampton,  NY.  This  zone  is  required  to 
protect  the  maritime  community  from 
the  dangers  and  potential  hazards  to 
navigation  associated  with  this 
fireworks  display  which  is  occurring 
over  Long  Island  Sound,  a  navigable 
waterway.  Entry  into  or  movement 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on  scene  representative. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  Due  to  the  limited  duration  of  the 
fireworks  display,  the  small  size  of  the 
safety  zone  and  low  level  or  nonexistent 
commercial  vessel  traffic  expected  in 
the  area  during  the  effective  time  of  the 
zone,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  Marine  safety  advisories 


will  be  broadcast  during  the  day  of  the 
event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  addressed  in  the 
regulatory  evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  pubUc  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  165-(AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1. 
6.04-6.  and  160.5. 


2.  A  temporary  section  165.T01025  is 
added  to  read  as  follows: 

I165.T01025    Boys  HartMT  Fireworks,  East 
Hampton,  NY 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
of  the  Three  Mile  Harbor  within  a  1200 
foot  radius  of  the  barges  FBG  1  and  FBG 
2,  the  fireworks  launching  platforms, 
which  will  be  located  approximately  1 
mile  South  of  Sammy's  Beach  in  Three 
Mile  Harbor,  East  Hampton,  NY  in 
approximate  position  41°01'07"  N 
072m'43''W. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  9  p.m.  July  17, 
1993.  It  terminates  at  10  p.m.  July  17. 
1993  unless  terminated  sooner  by  the 
Captain  of  the  Port.  The  rain  date  for 
this  project  is  July  18, 1993  at  the  same 
times. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  165.23  of  this 
part,  entry  into  or  movement  within  this 
zone  is  prohibited  imless  authorized  by 
the  Captain  of  the  Port  or  his  on  scene 
representative. 

Dated:  May  11, 1993. 
PhUlip  I.  Heyl, 

Lieutenant  Commander,  U.S.  Coast  Guard, 
Captain  of  the  Port,  Long  Island  Sound. 
(FR  Doc.  93-12024  Filed  S-20-93;  8:45  am] 
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33  CFR  Part  165 
CGD1  93-026 

Safety  Zone:  Bristol  Hart>or,  Bristol,  Rl 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  in 
Bristol  Harbor,  specifically  in  the 
vicinity  of  Bristol  Harbor  Middle 
Ground  Buoy  (light  list  no.  18175) 
during  Bristol's  celebration  of  the  4th  of 
July.  This  safety  zone  is  needed  to 
protect  vessels  in  the  vicinity  of  the 
display  as  well  as  personnel  onboard 
these  vessels  from  the  potential  hazards 
associated  with  fireworks  displays. 
DATES:  Comments  must  be  received  on 
or  before  July  6, 1993. 
AODflESSES:  Comments  should  be 
mailed  to,  USCG  Marine  Safety  Field 
Office,  New  Bedford  c/o  USN  Reserve 
Tracen,  Ft.  Rodman,  Rodney  French 
Blvd.,  New  Bedford,  MA  02744  or  may 
be  delivered  at  the  above  address 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
The  telephone  number  is  (508)  999- 
0072.  The  Marine  Safety  Field  Office 
maintains  the  public  docket  for  this 
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rulemaking.  Commaits  will  baoooM  part 
of  this  docket  and  will  be  available  far 
inspection  or  copying  at  the  above 
addrew. 

FOR  FIMTHER  WFORMATION  CONTACT: 
LT  Tint  Burke,  supervisor,  Marine 
Safety  Office  New  Bedford,  at  (508) 
999-0072. 

SUPPUMENTAirr  tlFOflMATION: 


ReqiiMt  fiDrCommenU 

The  Coast  Guard  encourages 
interested  persons  to  participate  io  this 
rulemaking  by  submitting  written  data, 
views,  or  argxunants.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  93-026)  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  eadi 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
^ould  enclose  a  stamped,  self 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period,  h  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Field  Office  New  Bedford  at  the  address 
under  ADDRESSES.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  piece  announced  by  a  kater 
notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Tina  Burke,  Project  Manager 
for  the  Coast  Guard  Captain  of  the  Port 
Providence,  and  Lieutenant  Commander 
).  Stieb,  Pro)ect  Counsel  for  the  First 
Coast  Guard  District  Legal  Office. 

Background  and  Purpose: 

On  July  5, 1993.  the  dty  of  Bristol  is 
sponsoring  a  fireworks  display  in 
celebration  of  the  4th  of  July.  The 
fireworks  will  be  launched  from  a  barge 
anchored  in  the  vicinity  of  the  Bristol 
Haibor  Middle  Ground  Buoy  (light  list 
no.  18175)  approximately  one  half  mile 
north  of  Hog  Island,  beginning  at  9:30 
p.m.  The  fireworks  display  will  last  for 
approximately  one  half  hour.  The  rain 
date  for  the  event  is  scheduled  for  July 
6. 1993. 

Discussion  of  Proposed  Amendments 

The  purpose  of  this  proposal  is  to 
establish  a  safety  zone  to  prohibit 
vessels  from  transiting  or  anchoring  in 
the  area  of  Bristol  Harbor  over  which 
the  fireworks  will  be  launched.  In  order 
to  protect  these  vessels  and  the  persons 


onboard  iram  potential  damage,  fire,  or 
persooal  injury  due  to  sparks  and  falling 
debris.  This  safety  zone  will  be 
established  within  i  350  yard  radius 
around  the  fireworks  barge.  The  barge 
will  be  anchored  200  yards  north  of  the 
Bristol  HarbOT  Middle  Ground  Buoy 
(li^t  list  no.  18175).  This  safety  zone 
will  be  in  effect  between  the  hours  of « 
p.m.  and  10  p.m.  on  July  5, 1993  and 
will  close  the  primary  and  secondary 
channel  leading  into  Bristol  Harbor  in 
the  vicinity  of  the  Bristol  Harbor  Middle 
Ground  Buoy  (light  list  no.  18175)  to  all 
traffic  during  this  period. 

Regulatory  Evaluation 

This  proposal  is  not  mejat  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  The  Coast  Guard  expects 
the  economic  impact  to  be  minima!  on 
all  entities.  The  entities  most  Ukely  to 
be  affected  are  pleasure  craft  wishing  to 
view  the  fireworks  from  the  water,  small 
fishing  vessels,  and  the  Bristol  to 
Prudence  Island  passenger  ferry. 
Spectator  vessels  will  be  able  to  view 
the  fireworics  from  the  water  but  will  be 
required  to  do  so  at  a  distance  mrare 
than  350  yards  from  the  barge,  which 
will  not  cause  them  xmdue  hardship. 
Fishing  vessels  will  be  prohibited  from 
transiting  through  the  area  while  the 
zone  is  in  effect.  This  will  not  have  a 
significant  economic  impact  on  them 
because  of  the  short  duration  of  the  zone 
and  advance  notice  which  will  be 
provided.  In  addition,  most  of  the 
fisherman  who  work  out  of  the  Bristol 
area  are  shell  fisherman  who  work 
generally  only  during  daylight  houn. 
The  Prudence  Island  passenger  ferry  has 
been  notified  and  has  no  objection  to 
the  proposed  safety  zone.  Thus  the 
proposed  safety  zone  will  not  cause 
undue  hardship  to  any  entity. 

Small  Eatities 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  minimal  on  all  entities. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq..) 
that  this  proposal  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 


Paperwork  Reduction  Act  (44  U.S.C 

3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzeu  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  had 
determined  that  this  proposal  did  not 
have  sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Envinuunant 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concludes  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard  statutory  authority  to 
protect  public  safety  aiid  is  categorically 
excluded  from  fiirther  environmental 
documentation. 

List  of  Sobiects  in  33  CFR  Part  165 

Harbors.  Marine  safiety,  Navigation 
(water)  Reporting  and  recordke^ing 
requirements,  Security  measures. 
Waterways. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 

preamble  the  Coast  Guard  proposes  to 
amend  part  165  of  title  33,  Code  of 
Federal  Regulations,  as  {olknvs: 

PART  165-{  Amended] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  SOUSClfl;  49 
CFR  1.46;  33  CFR  1.05-l(g).  6.04-1 . 6.04^, 
and  16a5.2. 

2.  A  temporary  section  165.T01026  is 
added  to  read  as  follows: 

f16S.T0102<    Safely  Zona:  BriMolHartoar, 
Rl. 

(A)  Location:  The  following  area  Is  a 
safety  zone:  A  350  yard  radius  around 
the  fireworks  barge  anchored  in  Bristol 
Harbor,  Rl,  in  the  vicinity  of  the  Bristtd 
Harbor  Middle  Ground  Buoy  (LL1817S), 

(b)  Effective  Date:  This  regulation  is 
effective  on  July  5, 1993,  between  the 
hours  of  9  p.m.  and  10  p.m.,  unless 
terminated  sooner  by  the  Captain  of  the 
Port.  The  rain  date  is  July  6, 1993. 

(c)  Regulations:  The  general 
regulations  governing  safety  zones 
contained  in  §  165.23  of  this  part  apply. 

Dated:  May  la  1993. 

HJ).  Rabinson, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port. 

[FR  Doc.  93-12025  Hied  S-20-43: 8.-45  am] 
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OEPAfmiENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaphartc 
Adminiatratlon  (NOAA) 

50  CFR  Parte  672  and  675 
[Doctel  No.  9211«6-40S1] 

Groundflah  of  tlM  Gulf  of  Alaaka; 
Groundfiah  Flahary  of  tha  Baring  Sea 
and  Aleutian  lalanda  Area 

AGEMCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACnON:  Pacific  halibut  and  red  king  crab 
bycatch  rate  standards;  request  for 
comments. 

summary:  NMFS  announces  Pacific 
halibut  end  red  king  crab  bycatch  rate 
standards  for  the  second  half  of  1993. 
Publication  of  these  bycatch  rate 
standards  is  necessary  for  purposes  of 
the  vessel  incentive  program.  This 
action  is  necessary  to  implement  the 
bycatch  rate  standards  under  the 
incentive  program  that  must  be  met  by 
individual  trawl  vessel  operators  who 
participate  in  the  Alaska  groundfish 
trawl  fisheries.  The  intent  of  this  action 
is  to  reduce  prohibited  species  bycatch 
rates  and  promote  conservation  of 
groundfish  and  other  fishery  resources. 
DATES:  Effective  12:01  a.m.,  Alaska  local 
time  (A.l.t),  July  1, 1993,  through  12 
midnight,  A.l.t.,  December  31, 1993. 
Comments  on  this  action  must  be 
received  at  the  following  address  no 
later  than  4:30  p.m.,  A.l.t,  June  30. 
1993. 

AOOftESSES:  Comments  should  be 
mailed  to  Ronald  J.  Berg,  Chief, 
Fisheries  Management  Division,  NMFS, 
P.O.  Box  21668,  Jxmeau.  Alaska  99802- 
1668,  Attn:  Lori  Gravel,  or  be  dehvered 
to  9109  Mendenhall  Mall  Road,  Federal 
Building  Annex,  siiite  6,  Juneau,  Alaska. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  907-586-7228. 
SUfPLEMENTARY  MF0RMAT10N:  The 
domestic  groimdfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  Area  (BSAI) 
and  Gulf  of  Alaska  (GOA)  are  managed 
by  the  Secretary  of  Commerce 
(Secretary)  according  to  the  Fishery 
Management  Plan  [FMP)  for  the 
Groundfish  Fishery  of  the  BSAI  and  the 
FMP  for  Groundfish  of  the  GOA.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Manguson  Act).  The 
FMPs  are  implemented  by  regulations 
for  the  U.S.  fisheries  at  50  CFR  parts  672 


and  675.  General  regulations  that  also 
pertain  to  the  U.S.  fisheries  appear  at  50 
CFR  part  620. 

Regulations  at  §§  672.26  and  675.26 
implement  a  vessel  incentive  program  to 
reduce  halibut  and  red  king  crab 
bycatch  rates  in  the  groundfish  trawl 
fisheries.  Under  the  incentive  program, 
operators  of  trawl  vessels  must  comply 
with  Pacific  halibut  bycatch  rate 
standards  specified  for  the  BSAI  and 
GOA  raidwater  pollock  and  "other 
trawl"  fisheries,  and  the  BSAI  yellowfin 
sole  and  "bottom  pollock"  fisheries. 
Vessel  operators  must  also  comply  with 
red  king  crab  bycatch  standards 
specified  for  the  BSAI  yellowfin  sole 
and  "other  trawl"  fisheries  in  Bycatch 
Limitation  Zone  1  (defined  in  $  675.2). 
The  fisheries  included  under  the 
Incentive  program  are  defined  in 
regulations  at  §§  672.26(b)  and 
675.26(b). 

Regulations  at  §§  672.26(c)  and 
675.26(c)  require  that  halibut  and  red 
crab  bycatch  rate  standards  for  each 
fishery  monitored  under  the  incentive 
program  be  published  in  the  Federal 
Register.  Any  vessel  operator  whose 
monthly  bycatch  rate  exceeds  the 
bycatch  rate  standard  is  in  violation  of 
the  regulations  implementing  the 
incentive  program.  The  standards  are  in 
effect  for  specified  seasons  within  the  6- 
month  periods  of  January  1  through 
June  30,  and  July  1  through  December 
31.  For  purposes  of  calculating  vessel 
bycatch  rates  under  the  incentive 
program,  the  time  periods  specified  as 
1993  fishing  months  were  published  in 
the  Federal  Register  on  January  6, 1993 
(58  FR  504). 

Halibut  and  red  kins  crab  bycatch  rate 
standards  for  the  first  half  of  1993  also 
were  published  in  the  Federal  Register 
on  January  6, 1993.  At  its  April  21-23, 
1993,  meeting,  the  Council 
recommended  bycatch  rate  standards  for 
second  half  of  1993.  These  standards  are 
set  forth  in  Table  1.  As  required  by 
§§  672.26(c)  and  675.26(c),  the  Council's 
recommended  bycatch  rate  standards  for 
July  1  through  December  31  are  based 
on  the  following  information  and 
considerations: 

(A)  Previous  years'  average  observed 
bycatch  rate; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rate; 

(C)  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  §§  672.20(f)  and  675.21; 

(D)  Anticipated  groundfish  harvests; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish;  and 

(F)  Other  information  and  criteria 
deemed  relevant  by  the  Directoi^f  the 
Alaska  Region,  NMFS  (Regional 
Director). 


Bycatch  Rate  Standards  for  Pacific 
Halibut 

The  Council's  Pacific  halibut  bycatch 
rate  standards  for  the  Bi'iAI  and  GOA 
trawl  fisheries  are  based  largely  on 
anticipated  seasonal  fishing  effort  for 
poimdfish  species  and  1991-1993 
halibut  bycatch  rates  observed  in 
specified  trawl  fisheries.  Coimcil 
deliberations  on  seasonal  bycatch  rate 
standards  assumed  that  directed  fishing 
for  Pacific  cod  would  be  closed  prior  to 
July  1  (58  FR  28522,  May  14. 1993). 
Council  deliberations  also  assumed  that 
the  1993  Bering  Sea  pollock  'B'  season 
would  be  delayed  fi^m  June  1  to  August 
15  (58  FR  17200.  April  1 ,  1993). 

The  recommended  halibut  bycatch 
rate  standards  for  the  BSAI  yellowfin 
sole  and  "bottom  pollock"  fisheries 
approximate  the  average  annual  rates 
observed  on  trawl  vessels  p>articipating 
in  these  fisheries  during  the  past  2  years 
(5  kilogram  (kg)  halibut/metric  ton  (mt) 
of  groundfish). 

'The  halibut  bycatch  rate  standard 
recommended  for  the  BSAI  and  GOA 
midwater  pollock  fisheries  (1  kg 
halibut/mt  of  groundfish)  is  hi^er  than 
the  bycatch  rates  normally  experienced 
by  vessels  participating  in  these 
fisheries.  The  recommended  standard  is 
intended  to  encourage  vessel  operators 
to  maintain  off-bottom  trawl  operations 
and  limit  further  bycatch  of  hdibut  in 
the  pollock  fishery  when  halibut 
bycatch  restrictions  at  §§672.20(f)(l)(i) 
and  675.21(c)(1)  prohibit  directed 
fishing  for  pollock  by  vessels  using  non- 
pelagic  trawl  gear. 

The  Coimcil's  recommended  halibut 
bycatch  rate  standards  for  the  GOA  and 
BSAI  "other  trawl"  fisheries  (50  kg 
halibut/mt  of  groundfish  and  30  kg 
halibut/mt  groundfish,  respectively)  are 
imchanged  from  1992.  These  standards 
are  based  on  Council  intent  to  simplify 
the  GOA  and  BSAI  incentive  program 
by  specifying  a  single  bycatch  rate 
standard  for  the  aggregate  trawl  fisheries 
that  are  not  assigned  fishery  specific 
bycatch  rate  standards  under  the 
incentive  program,  yet  maintain  the 
Council's  objective  of  reducing  overall 
halibut  bycatch  rates  in  the  Alaska 
groundfish  trawl  fisheries.  Observer 
data  collected  from  the  1992  GOA 
"other  trawl"  fishery  show  third  and 
fourth  quarter  halibut  bycatch  rates  of 
24  and  27  kg  halibut/mt  of  groundfish, 
respectively.  The  first  quarter  rate  from 
1993  was  higher  at  32  kg  halibut/mt  of 
groundfish.  Observer  data  collected 
fi-om  the  1992  BSAI  "other  trawl" 
fishery  show  third  and  fourth  quarter 
halibut  bycatch  rates  of  5  and  1  kg 
halibut/mt  of  groundfish,  respectively. 
The  average  first  quarter  rate  from  the 
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1993  BSAI  "other  trawl"  fishery  was  9 
kg  hahbut/mt  groundfish.  The  averagei 
bycatch  rates  experienced  by  vessels 
participating  in  the  GOA  and  BSAI 
"other  trawl"  fisheries  are  lower  than 
the  Council's  recommended  bycatch 
rate  standards  for  these  fisheries. 
However,  the  Council  determined  that 
its  recommended  halibut  bycatch  rate 
standards  for  the  "other  trawl"  fisheries 
would  continue  to  provide  an  incentive 
to  vessel  operators  to  avoid  unusually 
high  bycatch  rates  while  participating  in 
these  fisheries  and  contribute  towards 
an  overall  reduction  in  halibut  bycatch 
rates  experienced  in  the  Alaska  trawl 
fisheries. 

Bycatch  Rate  Standards  fior  Red  Kine 
Crab 

The  Council's  recommended  red  king 
crab  bycatch  rate  standard  for  the 
yellowfin  sole  and  "other  trawl" 
fisheries  in  Zone  1  of  the  Bering  Sea 
subarea  is  2.5  crab/mt  of  groundfish 
during  the  second  half  of  1993.  This 
standard  is  the  same  as  that 
recommended  for  1992  and  for  the  first 
half  of  1993.  The  justification  for  this 
standard  is  discussed  in  the  January  6, 
1993,  pubhcation  of  bycatch  rate 
standards  for  the  first  half  of  1993. 

The  total  1993  bycatch  of  red  king 
crab  by  vessels  participating  in  the  Zone 
1  trawl  fisheries  is  estimated  at  about 
178,000  crab  through  mid  May.  or  about 
89  percent  of  the  200,000  red  king  crab 
bycatch  limit  estabhshed  for  the  trawl 
fisheries  in  Zone  1.  Recognizing  that 
fishery  closures  have  been  implemented 
to  restrict  fishery  specific  red  king  crab 
bycatch  amounts  to  specified  levels,  the 
Coimcil  maintained  the  2.5  red  king 
crab/mt  of  groundfish  bycatch  rate 
standard  to  support  yellowfin  sole 
fishermen  who  may  choose  to  operate  in 
Zone  1  in  an  attempt  to  lower  halibut 
bycatch  rates  relative  to  other  fishing 
grounds  outside  of  Zone  1. 

Vessels  are  not  anticipated  to 
participate  in  the  "other  trawl"  fisheries 
in  Zone  1  for  the  remainder  of  1993 


because  directed  fishing  for  groiuidfish 
species  included  in  the  "other  trawl" 
fishery  (defined  at  S  675.26(b)(4)}  is 
prohibited  in  Zone  1  because  of  total 
allowable  catch  constraints  (Pacific 
cod— 58  FR  28522,  May  14, 1993)  or  red 
king  crab  bycatch  restrictions  (rock  sole 
and  other  flatfish— 58  FR  9129. 
February  19, 1993;  rockfish,  Greenland 
turbot,  sablefish,  arrowtooth  flounder — 
58  FR  8703,  February  17, 1993). 
Nonetheless,  NMFS  is  publishing  a  red 
king  crab  bycatch  rate  standard  for  the 
"other  trawl"  fishery  in  Zone  1 
consistent  with  regulations  at 
§  675.26(c). 

The  Regional  Director  has  determined 
that  Council  recommendations  for 
bycatch  rate  standards  are  appropriately 
based  on  the  information  and 
considerations  necessary  for  such 
determinations  under  §§  672.26(c)  and 
675.26(c).  Therefore,  the  Regional 
Director  concurs  with  the  Council's 
determinations  and  recommendations 
for  halibut  and  red  king  crab  bycatch 
rate  standards  for  the  second  half  of 
1993  as  set  forth  in  Table  1.  These 
bycatch  rate  standards  may  be  revised 
and  published  in  the  Federal  Register 
when  deemed  appropriate  by  the 
Regional  Director  pending  his 
consideration  of  the  information  set 
forth  at  §§  672.26(c)(2)(V)  and 
675.26(c)(2)(V). 

Qassification 

This  action  is  taken  under  50  CFR 
672.26  and  675.26  and  complies  with 
E.O.  12291. 

To  avoid  a  lapse  in  vessel 
accountability  imder  the  vessel 
incentive  program,  this  action  must  be 
efi^ective  by  July  1. 1993,  when  the 
bycatch  rate  standards  specified  for  the 
first  half  of  1993  expire.  Without  this 
accountability,  prohibited  species 
bycatch  rates  will  increase  in  tl\e 
groundfish  trawl  fisheries,  prohibited 
species  bycatch  allowances  will  be 
reached  sooner,  specified  groundfish 
trawl  fisheries  will  be  closed 


prematurely,  and  owners  and  operators 
of  groundfish  trawl  vessel  w9ll  incur 
additional  foregone  revenues. 
Comments  on  the  bycatch  rate  standards 
will  be  accepted  through  4:30  p.m..  A.1. 
t..  June  30. 1993,  and  should  be  sent  to 
the  address  noted  above. 

List  of  Subiecta  in  50  CFR  Parts  672  and 

675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  18  U.S.C.  1801  et  $eq.) 

Dated:  May  18, 1993. 
|oe  P.  Clam. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Serrice. 

Table  i.— Bycatch  Rate  Stand- 
ards. BY  Fishery,  for  the  Sec- 
ond Halp  of  1993  for  Purposes 
OF  the  Vessel  Incentive  Pro- 
gram   IN    THE    BSAI    AND    GOA. 


1993 

bycatch 

rata 

standard 

Fishery 

during  the 
period  of 
July  1 
through 
Decem- 
ber 31 

HaJitHit  t>ycatch  as  kg  01  halttxjt/ 

mt     of     allocated     groundfish 

catch: 

BSAI  Midwatef  pollock 

1  0 

BSAI  Bottom  pollock  ... 

50 

BSAI  Yellowfin  sole  

50 

BSAI  other  trawl 

300 

GOA  Midwater  polkx:k 

1  0 

GOA  Other  tratwl  

500 

Zone   1    red  Wng  crab 

t>ycatch 

reates  (number  of  aab/mt  of  al-  | 

located  groundfish): 

BSAI  yellowfin  sole  

25 

BSAI  Other  trawl 

2.5 

IFR  Doc  93-12126  Filed  S-20-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sultabiltty  Study  for  19  Streama  or 
Portions  of  Streams  Being  Considered 
for  National  Wild  and  Scenic  River 
Status,  Inyo  Natiorurf  Forest,  Madera, 
IMorK),  Inyo,  and  Tulare  Counties,  CA 

AGENCY:  Forest  Service,  USDA, 
ACTION:  Notice  of  intent  to  prepare  a 
legislative  environmental  impact 
statement. 

SUMMARY:  The  Forest  Service, 
Department  of  Agriculture,  will  prepare 
a  legislative  environmental  impact 
statement  (EIS)  and  wild  and  scenic 
river  study  report  to  determine  the 
suitability  or  non-suitability  of 
approximately  155  miles  of  19  eligible 
streams  for  inclusion  in  the  National 
Wild  and  Scenic  Rivers  System,  Inyo 
National  Forest,  Madera,  Mono,  Inyo, 
and  Tulare  Counties,  California.  In 
addition,  the  agency  gives  notice  of  the 
environmental  analysis  and 
decisionmaking  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  bow  they 
may  participate  and  contribute  to  the 
fmal  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  June  30, 1993. 
ADDRESSES:  Send  written  comments 
concerning  the  suitability  of  the  streams 
to  Dennis  Martin,  Forest  Supervisor, 
Inyo  National  Forest,  873  N.  Main, 
Bishop,  California  93514. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  this  proposed 
study  and  environmental  impact 
statement  to  Richard  Warren,  Wild  and 
Scenic  River  Study  Team  Leader,  (619) 
873-2400. 

SUf>PI^MENTARY  INFORMATION:  The  Inyo 
National  Forest  determined  the 
eligibility  of  the  approximately  155 
miles  of  the  streams  located  within  the 
Inyo  National  Forest  boundaries.  All  or 


portions  of  the  following  streams  are 
eligible. 

1.  Convict  Creek 

2.  McGee  Creek 

3.  Laurel  Creek 

4.  South  Fork  Bishop  Creek 

5.  Lone  l*ine  Creek 

6.  Cottonwood  Creek — Sierras 

7.  Golden  Trout  Creek 

8.  Cottonwood  Creek— White  Mtns. 

9.  Glass  Creek 

10.  Lower  Deadman 

11.  Upper  Owens  River 

12.  Mill  Creek  (Lundy  Canyon) 

13.  South  Fork  Mill  Creek  (Lake 
Canyon) 

14.  Walker  Creek  (Bloody  Canyon) 

15.  Hot  Creek 

16.  Rock  Creek 

17.  Big  Pine  Creek 

18.  Lee  Vining  Creek 

19.  Upper  Parker  Creek 

The  suitability  study  and  EIS  will 
consider  approximately  155  miles  of  the 
19  eligible  streams.  The  area  of 
consideration  for  each  stream  is  a 
minimum  of  V4-mile  from  each  bank  for 
the  entire  length  of  the  eligible  portion 
of  the  stream  within  the  Inyo  National 
Forest. 

The  planned  environmental 
document  and  suitability  study 
completes  considering  these  streams  for 
inclusion  in  the  Wild  and  Scenic  Rivers 
System.  A  suitability  study  is  the  last 
administrative  step  before  a 
recommendation  is  made  to  Congress 
for  designation. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Hrst  point  is  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  has  and  is  seeking  information, 
comments,  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  This  input  will  be  used 
in  preparation  of  the  draft 
environmental  impact  statement. 

Mailings  will  provide  information 
about  the  streams  and  the  study  process. 
Workshops  and  open  houses,  if  held, 
will  be  announced  locally.  Federal, 
State,  and  local  agencies,  user  groups, 
and  other  organizations  who  would  be 
interested  in  the  study  will  be  invited  to 
participate  in  scoping  the  issues  that 
should  be  considered. 

The  draft  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
by  October  1993.  The  comment  period 


on  this  draft  environmental  impact 
statement  will  be  90  days  from  the  date 
the  Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  suitability  of 
the  streams  for  inclusion  in  the  National 
Wild  and  Scenic  Rivers  System 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.2d  1016, 
1022  {9th  Qr.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Suppl. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  clos«  of  the  90- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  flnal 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Councilon  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503  3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
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Service  in  preparing  the  final 
environmental  impact  statement.  The 
Secretary  of  Agriculture  will  consider 
the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  Final  EIS  and  applicable  laws, 
regulations,  and  policies  in  making  his 
recommendation  to  the  President 
regarding  the  suitability  of  these  streams 
for  inclusion  in  the  National  Wild  and 
Scenic  Rivers  System.  The  decision  on 
inclusion  of  a  stream  in  the  National 
Wild  and  Scenic  Rivers  System  rests 
with  the  United  States  Congress  through 
legislative  designation. 

Dennis  Martin,  Forest  Supervisor, 
Inyo  National  Forest,  873  N.  Main, 
Bishop,  California  93514,  is  the 
responsible  official  for  the  suitability 
study.  Michael  Espy,  Secretary  of 
Agriculture,  U.S.  Department  of 
Agriculture,  room  200-A,  Adm.  Bldg., 
Washington,  DC  20250,  is  the 
responsible  official  for 
recommendations  for  Wild  and  Scenic 
River  designation. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
ithe  Environmental  Protection  Agency 
i(EPA)  and  to  be  available  for  public 
review  by  October  31,  1993.  At  that  time 
itlie  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

Dated:  May  14, 1993. 
Mark  A.  Reimera, 

Deputy  Chief,  Programs  and  Legislation. 
IFR  Doc.  93-12051  Filed  5-20-93;  8:45  am] 
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Environmental  Impact  Statement  for 
Oil  and  Gas  leasing  on  Lands 
Administered  by  the  Targhee  National 
Forest;  Bonneville,  Butte,  Clark, 
Fremont,  Jefferson,  Lemhi,  Madison, 
Teton  Counties,  10;  Lincoln  Teton 
Counties,  WY 

WiENCY:  Forest  Service.  USDA,  is  the 
lead  agency.  Bureau  of  Land 
Management,  USDA,  is  a  cooperating 
agency. 

ACTKM:  Notice  of  intent  to  prepare 
Environmental  Impact  Statement  (EIS). 
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summary:  The  Forest  Service  (Targhee 
National  Forest)  proposes  to  make  most 
of  the  National  Forest  System  lands, 
except  for  the  Island  Park  Caldera  and 
west  slope  of  the  Tetons,  available  for 
oil  and  gas  leasing  and  to  authorize  the 
Bureau  of  Land  Management  (BLM)  to 
offer  certain  lands  for  leasing. 

The  Forest  Service  and  BuA  will 
conduct  an  environmental  analysis  with 
the  intent  of  identifying  and  assessing 
>otentially  significant  environmental 
1  mpacts;  identifying  measures  to 


mitigate  impacts,  i.e.  stipulations  to 
uses  or  restrictions  to  sxuface 
occupancy;  and  addressing  issues 
associated  with  oil  and  gas  activities. 
The  EIS  is  scheduled  for  completion  in 
early  1995. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  July  2, 1993. 
ADDRESSES:  Send  written  comments  to 
James  L.  Caswell,  Forest  Supervisor, 
Targhee  National  Forest,  420  N.  Bridge 
St.,  St.  Anthony,  ID  83445. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Pniess,  Interdisciplinary  Team 
Leader.  (208)624-3151. 
SUPPtiMENTARY  INFORMATION:  The 

preparation  of  an  EIS  is  needed  to 
comply  with  the  National 
Environmental  Policy  Act  in  making  the 
decision  as  to  which  lands  are 
administratively  available  for  leasing 
and  the  leasing  decision  for  specific 
lands.  The  Forest  Plan  will  be  amended 
to  incorporate  the  availability  decision 
once  it  is  made. 

With  the  passage  of  the  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  (FOOGLRA),  the  Forest  Service,  in 
authorizing  the  Bureau  of  Land 
Management  to  offer  National  Forest 
System  lands  for  oil  and  gas  leasing, 
was  given  the  authority  to  object  or  not 
object  to  leasing  and  to  prescribe  lease 
stipulations  to  mitigate  potential 
resource  impacts  and  reduce  conflicts 
with  other  National  Forest  uses. 

The  decision  to  be  made  involve  the 
leasing  of  federal  minerals  within  the 
National  Forest  administrative 
boundary.  Reasonably  foreseeable  oil 
and  gas  activities  within  the  area  will 
provide  the  basis  for  the  evaluation  of 
environmental  consequences.  The 
decisions  made  as  a  result  of  the 
analysis  will  not  result  directly  in 
ground-disturbing  activities.  Such 
activities  as  exploration,  drilling,  and 
field  development  will  require  hirther 
environmental  analysis  prior  to 
approval. 

The  leading  decisions  made  based  on 
the  analysis  in  the  EIS  are  subject  to 
appeal  under  Forest  Service  Regulations 
36  CFR  part  217.  Issues  to  be  addressed 
in  the  EIS  will  be  determined  through 
public  scoping.  For  this  purpose,  the 
Forest  is  requesting  written  comments. 
Additionally,  public  meetings  will  be 
held  in  Driggs  and  Idaho  Falls.  Idaho. 
The  Driggs  meeting  will  be  held  at  the 
Teton  County  High  School.  481  N. 
Main.  June  16. 1993  at  7  p.m.  The  Idaho 
Falls  meeting  will  be  held  at  the 
Westbank  Inn  by  the  Falls.  475  River 
Parkway,  on  June  17. 1993  at  7  p.m. 

James  L  Caswell.  Forest  Supervisor  of 
the  Targhee  National  Forest  is  the 


responsible  official.  The  Bureau  of  Land 
Management  has  been  identified  as  a 
cooperating  agency.  The  Forest  Service 
anticipates  release  of  the  Draft  EIS  for 
public  comment  by  September  30. 1994. 
and  completion  of  the  Final  EIS  by 
February  15.  1995. 

Preliminary  issues  for  this  project 
include:  The  effects  of  oil  and  gas 
leading  and  potential  subsequent 
exploration  and  development  on:  (1) 
Wildlife,  fish  and  rare  plants.  (2) 
Unstable  soils.  (3)  Water  quality.  (4) 
Recreation  management.  (5)  Visual 
resources.  (6)  Cultural  resources.  (7) 
Access  management.  (8)  Socio- 
economics, and  (9)  Roadless  area 
management. 

Preliminary  alternatives  to  be 
considered  in  the  analysis  include:  (1) 
No  Action/No  Lease.  (2)  Current  Forest 
Plan  direction,  and  (3)  Leasing  with 
standard  lease  terms  (no  special 
stipulations). 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  notice 
of  availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  proposed  action 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  but 
are  not  raised  until  after  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model,  (9th  Circuit.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  then  and  respond  to  them  in 
the  Final  EIS. 

To  assist  the  Forest  Ser\'ice  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
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disoissed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  EnvircHimental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

Dated:  May  14, 1993. 

Robnt  G.  Wiiliaau, 

Acting  Forest  Supervisor.  Targhee  Natiortal 
Forest. 

|FR  Doc  93-12026  Filed  S-20-93;  8:45  ami 

BtLUNQ  COM  MIO-n-M 


DEPARTMENT  OF  COMMERCE 

International  Trada  Adminiatratlon 

[A-<80-«14,  A-580-S1S.  A-«80-ai6.  A-560- 
817.  A-201-aoeD 

Caftain  Steel  Products  from  Korea  and 
Certain  Steal  Products  from  Mexico; 
Notice  of  Changaa  in  Times  tor  PiMlc 
Hearlnga 

EFFECTIVE  DATE:  May  21. 1993. 
FOR  FURTHER  INFORtaTKM  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-4733. 

Public  Comment:  The  scheduled 
times  of  the  public  hearings  in  these 
investigations,  originally  pubUshed  in 
the  Federal  Register  on  March  9,  1993 
(58  PR  13056)  have  been  changed.  The 
public  hearing  on  certain  steel  products 
from  Mexico  is  now  scheduled  for  9 
a.m.  and  the  hearing  on  certain  steel 
products  from  Korea  is  scheduled  for 
12:30  p.m.  on  May  24. 1993  in  room 
1851. 

This  notice  is  published  pursuant  to 
section  774(b)  of  the  Tariff  Act  of  1930, 
as  amended,  and  19  CFR  353.38(f) 
(1992). 

Dated:  May  19, 1993. 
|o«eph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  93-12269  Filed  5-20-93;  8:45  am] 

WLUNQ  COOe  »1»-0«-M 


National  Oceanic  and  Atmoapttertc 
Administration 

Marina  Mammals;  Receipt  of 
Application  To  Modify  Permit  No.  798 
(P517) 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS),  NOAA.  Commerce. 


SUMMARY:  Notice  is  hereby  given  that  Dr. 
Kathryn  A.  Ono.  Assistant  Research 
Marine  Biologist,  Biology  Board  of 
Studies  and  Institute  of  Marine 
Sciences,  University  of  California,  Santa 
Cruz,  CA  95064,  has  requested  a 
modification  of  Permit  No.  798  issued 
on  (57  FR  44736).  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C  1361  et  seq.)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

Permit  No.  798  authorizes  the  Holder 
to:  Capture,  tag  with  Reise  tags  (skin 
plugs  may  be  saved  for  use  in  genetic 
analysis),  weigh,  measure  and  release 
up  to  40  Steller  sea  Uon  [Eumetopias 
jubatus]  pups;  unintentionally  kill  up  to 
2  annually  during  capture  and  tagging 
activities;  unintentionally  disturb  up  to 
70  during  the  course  of  the  research 
activities;  and  remotely  mark  with  hair 
dye  up  to  20  post-partum  females 
annually  for  3  years.  The  Permit  also 
authorizes  the  incidental  harassment  of 
up  to  2,000  California  sea  lions 
[Zalophus  caJifornianus)  annually  while 
conducting  studies  on  Emetopias  and 
during  periodic  censuses  and  collection 
of  scat  samples  from  both  species  on 
Alio  Nuevo  Island;  and  the  remote 
marking  with  hair  dye  of  an  additional 
20  Zalophus. 

The  Permit  Holder  requests 
authorization  to:  capture  by  net.  weigh, 
measure,  mark,  tag  with  green  Reise 
tags,  and  release  up  to  40  California  sea 
lion  pups  [Zalophus  californianus) 
annually;  retain  the  skin  plugs  taken 
when  pups  are  tagged  for  genetic 
analysis:  and  unintentionally  kill  up  to 
2  California  sea  lions  annually  during 
research  activities. 

ADDRESSES:  Comments,  or  requests  for  a 
public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
NMFS.  NOAA.  U.S.  Department  of 
Commerce.  1335  East-West  Hwy.,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Documents  submitted  in  connection 
with  this  modification  request  are 
available  for  review  by  writing  to  or  by 
appointment  in  the  Permits  Division, 
Office  of  Protected  Resources,  NOAA, 
NMFS.  1335  East- West  Hwy..  suite 
7324.  Silver  Spring,  MD  20901  (301/ 
713-2289);  and 

Director,  Southwest  Region,  NMFS. 
NOAA.  501  West  Ocean  Blvd..  suite 
4200.  Long  Beech.  CA  90802-4213  (310/ 
980-4015). 


Dated:  May  14. 1993. 
HerlMrt  W.  Kanfiun. 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 

[PR  Doc  93-12060  Filed  5-20-93:  8:45  am) 
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Marine  Mammals;  Receipt  of 
Application  for  Permit  (P545) 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS).  NOAA,  Commerce. 
SUMMARY:  Notice  is  hereby  given  that  Dr. 
James  R.  Gilbert,  Professor,  Wildlife 
Department,  University  of  Maine, 
Orono,  ME  04469-5755,  has  applied  for 
a  Permit  under  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361 
et  seq.)  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  2\e)  to  conduct 
aerial  surveys  on  harbor  seals  (Phoca 
vitulina)  in  Maine  from  May  1993 
through  March  1994.  The  surveys  will 
be  of  all  coastal  ledges  from  Isle  of 
Shoals  north  to  the  Canadian  border. 
Surveys  will  be  flov^m  at  altitudes  of 
100m  to  150m. 

ADDRESSES:  Written  data  or  views,  or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy.,  room  7234,  Silver  Spring. 
MD  20910,  within  30  days  of  the 
publication  of  this  notice. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  writing  to  or  by 
appointment  in  the  Permits  Division. 
Office  of  Protected  Resources,  NMFS. 
1335  East-West  Hwy.,  suite  7324,  Silver 
Spring.  MD  20910  (301/713-2289);  and 

Director,  Northeast  Region.  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930  (508/281-9200). 

Dated:  May  14, 1993. 
Herbert  W.  KaufiiMn. 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
IFR  Doc  93-12061  Filed  5-20-93;  8:45  am) 
BIUJNOCOM  3St«-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPI^  WHO  ARE  BUND  OR 
SEVERELY  DISABLEO 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  additions  to 

procurement  list 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 

before:  June  21, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPt-EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  |>ersons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  wrere: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  current 
contractors  for  the  commodity  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
ahematives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  8tatement(8) 
underlying  the  certification  on  which 
they  are  providing  additional 
information.  It  is  proposed  to  add  the 
following  commodity  and  service  to  the 
Procurement  Li^  for  production  by  the 
nonprofit  agency  listed: 


Federal  Regiiter  /  Vol  58.  ^4o.  97  /  Friday.  May  21,  1993  /  NoUces  29569 


Commodity 

Case,  Medical  Instrument  and  Supply 
Set,  6545-00-912-9890.  Nonprofit 
Agency:  Georgia  Industries  for  the 
Blind.  Atlanta.  Georgia. 

Service 

Janitorial/Custodial,  Social  Security 
Administration  Building,  612  N. 
Church  Street.  Rockford.  Illinois. 
Nonprofit  Agency:  Omni  Business 
Services.  Inc..  Rockford.  Illinois. 

G.  John  H«y«r. 

Genera]  Counsel. 

(PR  Doc  93-12139  Filed  5-20-93;  8:45  am) 

BiUJNG  CODE  as»-»t-r 


ProcuramMH  U«t;  Additions  and 
Delationa 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List  a 
commodity  and  services  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  June  21. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPt^EMENTARY  INFORMATION:  On 
October  2.  November  30.  1992.  January 
29.  March  12  and  April  2.  1993.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (57  FR  46508.  56570. 
58  FR  6477.  13586  and  17385)  of 
proposed  additions  to  and  deletions 
from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service,  fair 
market  price,  and  impact  of  the  addition 
on  the  currmt  or  most  recent 
contractors,  the  Committee  hM 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entitiea. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contratrtors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List- 

Co/n/77oc//(ies 

Binder.  Looseleaf 

7510-01-203-4708 
Towel.  Machinery  Wiping 

7920-01-370-1365 
Trousers,  Cold  Weather 

8415-01-099-7853 

8415-01-099-7854 

8415-01-099-7855 

8415-01-099-7856 

8415-01-099-7857 

8415-01-099-7858 

8415-01-099-7859 

8415-01-099-7860 

8415-01-09^7861 

8415-01-099-7862 

8415-01-100-0977 

8415-00-782-2948 

8415-00-782-2949 

8415-00-782-2950 

8415-00-782-2951 

8415-00-782-2952 

8415-00-782-2953 

8415-00-782-2954 

8415-00-782-2955 

8415-00-782-2956 

8415-00-782-2957 

8415-00-782-2958 

8415-00-782-2959 

8415-00-782-2960 

8415-00-782-2961 

Service 

Janitorial/Custodial.  Federal  Justice 
Building.  99  N.E.  4th  Street.  Miami. 
Florida 

This  action  does  not  affect  current 
contracts  awarded  p>rior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
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Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  no  longer 
suitable  for  prociirement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.4.  Accordingly,  the 
following  commodity  and  services  are 
hereby  deleted  from  the  Procurement 
List: 

Commodity 

Gown,  Hospital  Personnel 
6532-01-045-5381 

Services 

Commissary  Shelf  Stocking,  Custodial 

and  Warehousing,  George  Air  Force 

Base,  California 
Janitorial/Custodial,  Sodal  Security 

Administration  Building,  3116  St. 

Claude  Avenue,  New  Orleans, 

Louisiana 
Janitorial/Custodial,  Armed  Forces 

Examining  Station  and  Bureau  of 

Mines  Building,  Amarillo,  Texas 

G.  John  Heyer, 

Generai  Counsel. 

jFR  Doc.  93-12140  Piled  S-20-93;  8:45  ami 

HUMQ  cooc  «m-»i-^ 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  addition  to 

procurement  list. 

SUHMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  21, 1993. 
A00RE8SE8:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt^MENTARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  listed  l^low 


from  nonproBt  agency  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  has  been 
proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 
Disk.  Flexible 

7045-01-251-7527 

Nonprofit  Agency:  North  Central 
Sight  Services,  Inc.,  Williamsport, 
Pennsylvania 
Beverly  L.  Milkman. 
Executive  Director. 
IFR  Doc.  93-12192  Filed  5-20-93;  8:45  am] 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  {>ersons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  21, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jeffierson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPW^MENTARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 


U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  propo.<;ed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 

[)rocure  the  commodity  and  service 
isted  below  frx>m  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodity  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 

Commodity 

Parts  Kit,  Transmission  Oil  Filter 
2520-01-211-6702 
Nonprofit  Agency:  Goodwill 

Industries — Knoxville,  Inc.. 

Knoxville,  Tennessee 

Service 

Janitorial/Custodial  for  the  following 

locations:  Naval  Station,  San  Diego, 

California 
Naval  Station/Naval  Training  Center, 

San  EHego,  California 
Naval  Outlying  Landing  Field,  Imperial 

Beach,  California 
Naval  Air  Station,  San  Diego,  California 
Naval  Air  Station,  Miramar,  San  Diego, 

CaUfomia,  Nonprofit  Agency  Mental 
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Health  Systems.  Inc.,  San  Diego, 

California 
Beveriy  L.  Milkman, 
Executive  Director. 

IFR  Doc  93-12191  Filed  5-20-93;  8:45  am] 
MIMQ  CODE  tSSS-OI-P 
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COPYRIGHT  ROYALTY  TRIBUNAL 
[Doelwt  No.  92-1-90  CD] 

Prehearing  Conference  in  the  1990 
Cable  Royalty  Dletribution  Proceeding 

AGENCY:  Coopyright  Royalty  Tribunal. 

ACTION:  Notice  scheduling  a  prehearing 
conference. 

SUMMARY:  The  Copyright  Royalty 
Tribunal  announces  that  it  will  hold  a 
prehearing  conference  on  May  27. 1993. 
EFFECTIVE  DATE:  A  prehearing 
conference  is  scheduled  for  May  27, 
1993,  at  10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  R.  Bocchi,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue  NW.,  suite  918, 
Washington.  DC  20009.  (202)  606-4400. 
SUPPLEMENTARY  INFORMATION:  By  letter 
of  May  14, 1993,  counsel  for  Major 
Laague  Baseball  stated  that  counsel  for 
Motion  Picture  Association  of  America 
(MPAA)  had  advised  him  that  "all  of  the 
1990  diaries,  which  are  the  subject  of 
Joint  Sports  Claimants'  pending 
discovery  motion,  have  been  destroyed 
by  the  A.C.  Nielsen  Company."  The 
Tribunal  notes  that  nothing  has  been 
filed  by  MPAA  regarding  the 
destruction  of  the  diaries  or  the 
circumstances  surrounding  this 
occurrence. 

The  destruction  of  the  diaries,  if  that 
has  actually  occurred,  potentially 
changes  the  focus  of  stage  one  of  the 
proceeding.  Therefore,  the  Tribunal 
believes  that  a  conference  to  permit  all 
of  the  parties,  especially  MPAA,  to  brief 
the  Tribunal  on  the  status  of  the  diaries, 
is  warranted. 

Specifically,  MPAA  should  be 
prepared  to  discuss  fully  the  status  of 
the  diaries  and  the  underlying  data, 
including,  but  not  limited  to,  the 
following: 

(a)  Whether  in  fact  the  diaries  have 
been  destroyed; 

(b)  The  circumstances  surrounding 
\  their  destruction; 
ic)  Whether  any  data  firom  the  diaries 
I  has  been  preserved  or  incorporated 

into  Nielsen's  data  base; 
(d)  What  effect,  if  any,  the  destruction 
of  the  diaries  will  have  on  MPAA's 
direct  case  (e.g.  whether  MPAA  is 
still  planning  to  base  its  direct  case 


on  the  Nielsen  data): 
(e)  What  effect,  if  any,  the  destruction 

of  the  diaries  has  on  the  Nielsen 

data  access  issue. 
Accordingly,  the  Tribunal  will  hold  a 
conference  on  May  27, 1993.  at  10  a.m. 

Dated:  May  18, 1993. 
Cindy  Daub, 
Chairman. 
(FR  Doc  93-12133  Filed  5-20-93;  8:45  am) 

BHJJNQ  COOC  1410-Oa-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defenae  Intelligence  Agency  Scientific 
Adviaory  Board;  Meeting 

AGENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Board. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  PubUc 
Law  02-463.  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that-a  closed  meeting  of  the  DL^ 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  Wednesday  and  Thursday.  23-24 
June  1993  (9  a.m.  to  5  p.m.). 
ADDRESSES:  Wednesday,  23  June  1993, 
DL\C  Boiling  AFB,  Washington,  DC. 

Thursday,  24  June  1993,  The 
Pentagon,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  Williamson,  Executive 
Secretary,  DL\  Scientific  Advisory 
Board.  Washington.  DC  20340-1328. 
(202)  373-4930. 

SUPPLEMENTARY  MFORMATKM:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(I).  title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DL\,  on  related  scientific  and 
technical  matters. 

Dated:May  17, 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  93-12019  Filed  5-20-93;  8:45  ami 

BajJNQ  COOC  S000-04-M 

DepailiTMnt  of  lh«  Navy 

Naval  Reaearch  Adviaory  Commitlae; 
MeeUng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 


that  the  Naval  Research  Advisory 
Committee  Panel  on  Defense  Conversion 
will  meet  on  June  3  and  4,  1993.  The 
meeting  will  be  held  at  the  Office  of 
Naval  Research,  800  North  Quincy 
Street.  Arlington.  Virginia.  The  first 
session  will  commence  at  8:30  a.m.  and 
terminate  at  5  p.m.  on  June  3;  the 
second  session  will  commence  at  8:30 
a.m.  and  terminate  at  1  p.m.  on  June  4, 
1993.  All  sessions  of  the  meeting  will  be 
open  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  an  assessment  of  the  current 
capability  of  the  defense  industry  to 
economically  move  into  the  commercial 
sector,  and  assess  the  actions  necessary 
on  the  part  of  the  Department  of  the 
Navy  and  industry  to  carry  out  the 
provisions  of  the  Defense  Conversion, 
Reinvestment,  and  Transition  Act  of 
1992. 

The  meeting  will  include  briefings 
and  discussions  relating  to 
Congressional  national  policy 
perspectives  on  defense  conversion, 
technology  deployment.  Department  of 
Commerce  initiatives,  and  Department 
of  Defense  perspectives  and  execution. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis.  USN.  Office  of  the  Chief  of  Naval 
Research.  800  North  Quincy  Street, 
Arlington.  VA  22217-5000,  Telephone 
Number:  (703)  69&-4870. 

Dated:  May  18, 1993. 

Michael  P.  Rummel. 

Lieutenant  Commander,  JAGC,  USN.  Federal 
Register  Liaison  Officer. 

[FR  Doc.  93-12149  Filed  5-20-93;  8:45  am] 

BIUJNG  COOC  M10-AE-r 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.159] 

Special  Studies  Program;  inviting 
Applications  for  New  Awards  for  Stale 
Agency— Federal  Evaluation  Studlee 
ProjecU  Under  the  Special  Studiea 
Program  for  Fiscal  Year  (FY)  1993 

Purpose:  On  September  15,  1992,  the 
Office  of  Special  Education  and 
Rehabilitative  Services  (OSERS) 
published  a  notice  in  the  Federal 
Register  inviting  applications  for  new 
awards  under  two  competitions  for 
fiscal  year  1993  (57  FR  42562).  The 
closing  date  was  January  15, 1993  for 
the  transmittal  of  appUcations  to  either 
competition.  However,  due  to  the  lack 
of  response  to  the  September  15  notice. 
OSERS  is  announcing  a  second 
competition  for  both  priorities.  This 
notice  announces  a  second  competition 
for  both  priorities  and  a  new  deadline 
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date  for  applications.  Any  applicant 
wishing  to  apply  or  reapply  should 
request  a  new  application  package. 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75. 17,  80,  81.  82.  85.  and 


86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  327. 

Priorilies:  The  priorities  for  this 
program,  published  in  the  Federal 
Register  on  September  15. 1992,  at  57 
FR  42562,  apply  to  these  competitions. 


Special  Studies  Program 

[Application  notices  tor  fiscal  year  1993] 


TlUe  and  CFDA  1^. 

Applications 
available 

Deadline  for 
transmittal  o( 
applications 

Available 
funds 

Estimated  size  of  awards 

Estimated 

number  of 

awards 

Project  pe- 
riod In 
montfis 

State  agency/Fsderal  EvaJualkxi  Studtos 

Projects  (84.159A3). 
State  agency/Federal   Evaluation   Studies 

5/24/83 
5/24/93 

7/09«3 
7/09/93 

$320,000 
150,000 

$80,000  per  year'  

50,000'  

4 
3 

Up  to  24. 
Up  to  12. 

Projects  (84. 159F3). 

'  Estimete  tor  first  12-nionth  period.  Award  amount  tor  period  beyond  the  first  year  are  likely  to  t>e  at  the  same  annual  rate  untess  there  are 
lrx:reases  In  costs  attributable  to  significam  changes  in  activity  level. 
*  Estimated  average  award  for  the  entire  project  period  (up  to  12  months). 
r4ote:  The  Department  is  not  bound  by  any  estimates  in  tNs  notice. 


For  Applications  or  Information 
Contact:  Susan  Sanchez,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW..  room  3519,  Switzer 
Building.  Washington,  DC  20202-2640. 
Telephone:  (202)  205-8998.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  7 
p.m..  Eastern  time,  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  1418. 

Dated:  May  17,  1993. 
WilUam  L.  Smith, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  93-12054  Filed  5-20-93;  8:45  am] 
HUMQ  COM  4000-01-41 


DEPARTMErfT  OF  ENERGY 

Noncompetltiv*  Hnanclal  Assistanc* 
Award  to  tha  Stat*  of  Nebraska, 
Govamors'  Ethand  Coalition 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy, 
Kansas  Qty  Support  Office  annoimces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.7(b)(2), 
DOE  intends  to  make  a  noncompetitive 
financial  assistance  award  to  the 
Governors'  Ethanol  Coalition,  State  of 
Nebraska  Energy  Office  (Administrator), 
to  support  the  Research,  Development 
and  Demonstration  of  Ethanol-powered 
transportation  systems.  The  coalition 
activities  are  jointly  funded  by  DOE  and 
the  nineteen  cooperating  states. 


SUPPt^MENTARY  INFORMATION:  The 
Nebraska  Energy  Office  (NEO) 
administers  the  program  plan  and  grant 
for  the  Governors'  Ethanol  Coalition 
(GEC)  consisting  of  nineteen  states  (IL, 
AR,  NE,  CO,  m,  IN,  lA,  KS,  KY,  MI,  MN, 
MO,  MT,  NM,  ND,  OH,  SD,  TX,  WN). 
The  GEC  has  requested  funding  support 
for  several  informational,  educational, 
research  and  demonstration  activities 
including  (1)  Demonstration  of  Ethanol 
as  an  Aviation  Fuel;  (2)  Informational 
Surveys;  (3)  Educational  Programs;  and 
(4)  Research  Programs. 

This  award  recognizes  the  need  to 
assist  states  in  adopting  alternative  fuels 
in  transportation  markets  and 
accelerating  the  implementation  of 
EPACT  "92  activities.  The  results  ftt)m 
the  activities  accomplished  will  be 
shared  with  the  participating  GEC  states 
and  DOE  for  replication  in  other  states 
and  projects.  Due  to  their  prior 
experience  the  Governors'  Ethanol 
Coalition  is  uniquely  qualified  to 
continue  the  efforts  associated  with 
their  assigned  tasks.  The  grant 
application  is  being  accepted  because 
EXDE  knows  of  no  other  opportunity  to 
conduct  such  a  program  by  any  other 
organization  or  entity. 

The  project  period  for  the  grant  award 
is  24  months  and  is  expected  to  begin 
in  June  1993.  DOE  plans  to  provide 
funding  in  the  amount  of  $100,000  for 
this  effort. 

FOR  FURTHER  MFORMATKM  CONTACT: 

John  Stacy,  Director,  Technology 
Marketing  Division,  U.S.  Department  of 
Energy,  Kansas  City  Support  Office,  911 
Walnut  St.,  Kansas  City,  MO  64106. 
(816) 426-5182. 


Issued  in  Chicago,  Illinois  on  May  6, 1993. 
Timothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
[FR  Doc.  93-12135  Filed  5-20-93;  8:45  am] 

WUJNO  COOE  •4S0-01-M 


Noncompetitiva  Award  of  Financial 
Assistanca;  Minnesota  Department  of 
Public  Sarvica;  Minnesota  Wind 
Energy  Assassmant  Grant 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Operations  Office,  Chicago, 
through  the  DOE  Chicago  Support 
Office  (CSO),  announces  that,  pursuant 
to  the  DOE  Financial  Assistance  Rules 
10  CFR  600.7(b)(2).  DOE  intends  to 
award  a  grant  to  the  Minnesota 
Department  of  Public  Service  to  support 
a  renewable  energy  resource  assessment 
program  by  expanding  data  collection 
and  analysis  of  potential  wind  energy  in 
the  southwestern  part  of  Minnesota. 
SUPPlfMENTARY  INFORMATION:  The 
Minnesota  Department  of  Public  Service 
(DPS)  is  the  designated  State  Energy 
Office  (SEO),  conducting  activities 
under  the  Energy  Extension  Service  and 
State  Energy  Conservation  Programs. 
DPS  has  been  extensively  involved  in 
efforts  to  facilitate  the  use  of  renewable 
energy  electricity  generation,  which  is 
an  initiative  encouraged  by  DOE's  Office 
of  Energy  Efficiency  and  Renewable 
Energy.  This  award  will  further  the  aim 
of  renewable  energy  electricity 
generation  by  expanding  the  number  of 
sites  in  southwestern  Minnesota  where 
wind  energy  data  is  being  gathered.  This 
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will  permit  a  more  accurate  way  to 
determine  the  energy  potential  that  large 
numbers  of  wind  electric  conversion 
systems  (WECS)  may  have  on  the 
present  electricity  supply  in  Minnesota. 
This  work  is  being  conducted  in 
cooperation  with  Northern  States  Power 
Company,  which  presently  has  WECS 
installed  and  operating  in  the  region. 
Therefore,  the  grant  application  is  being 
accepted  because  DOE  knows  of  no 
other  organization  that  is  conducting  or 
planning  to  conduct  this  type  of  effort. 
The  project  period  for  the  grant  award 
is  12  months,  expected  to  begin  May 
1993.  DOE  plans  to  provide  funding  in 
the  amount  of  $15,000  for  this  project 
period. 

F=OR  FURTHER  INFORMATION  CONTACT: 

Mark  Burger,  U.S.  Department  of 
Energy,  Chicago  Support  Office,  9800 
South  Cass  Avenue.  Argonne,  IL  60439 
(708)  252-2193. 

I  Issued  in  Chicago,  Illinois  on  May  4, 1993. 
Timothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
IFR  Doc.  93-12136  Filed  5-20-93;  8:45  ami 

BILUNG  CODE  6450-01-11 


Financial  Assistance  Award;  Intent  to 
Award  Cooperative  Agreement 
Amendment  to  Virginia  Polytechnic 
Institute  and  State  University 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5)  it  is  making  a  discretionary 
financial  assistance  renewal  award 
based  on  the  criterion  set  forth  at 
§  600.7(b)(2)(i)(A)  under  Cooperative 
Agreement  Number  DE-FCOl- 
89CE15996  to  Virginia  Poytechnic 
Institute  and  State  University.  This 
cooperative  agreement  was  awarded  on 
November  17,  1989  to  develop  and 
implement  Inventions  and  Innovation 
Division  (IID)  educational  programs 
which  include  Commercialization 
Planning  Workshops  (CPWs),  National 
Innovation  Workshops  (NIWs),  and  the 
Innovative  Concepts  (InnCon)  Program 
Fair.  This  proposed  renewal  award 
would  continue  those  activities  for  an 
additional  six  months.  Funding  in  the 
amount  of  $154,563  is  to  be  provided  for 
this  cooperative  agreement  amendment 
by  the  Department  of  Energy  (DOE). 
The  application  for  renewal  was 
deemed  meritorious  based  on  its  success 
to  date  in  increasing  the  probability  for 
commercial  success  of  energy  related 
technologies  which  will  impact  the 
nation's  consumption  of  energy. 


The  Department  of  Energy  has 
determined  that  the  proposed  renewal 
award  meets  the  criterion  set  forth  at  10 
CFR  600.7(b)(2)(i)(A).  in  that  the  activity 
to  be  funded  is  a  renewal  of  an  activity 
presently  being  funded  by  DOE  and  for 
which  the  delays  occasioned  by  the  time 
required  for  competition  would  have  a 
significant  adverse  effect  on  the 
continuity  of  the  inventor  education 
program. 

The  proposed  award  would  extend 
the  term  of  the  existing  cooperative 
agreement  to  four  years. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
Rose  Mason,  PR-322.2, 1000 
Independence  Ave.,  SW.,  Washington. 
DC  20584. 

Issued  in  Washington,  DC  on  May  14, 
1993. 

Scott  Sheffield. 

Acting  Director,  Division  "B",  Office  of 

Placement  and  Administration. 

[PR  Doc  93-12134  Filed  5-20-93;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-340-000] 

CNG  Transmission  Corp.;  Application 

May  17, 1993. 

Take  notice  that  on  May  12, 1993, 
CNG  Transmission  Corporation  (CNGT), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301.  filed  in  Docket  No. 
CP93-340-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  compressors,  pipelines,  and 
associated  measurement  and  regulating 
facilities,  used  in  the  transmission  of 
purchased  gas  to  gathering  and 
transmission  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNGT  proposes  to  abandon  by  sale  to 
CNG  Producing  Company  (CNG 
Producing)  its  interest  in  nine 
compressora  at  six  sites  (a  total  of 
11,125  horsepower),  seven  short 
pipelines  (24-inch.  20-inch,  16-inch, 
and  12-inch  pipe,  totalling  24.77  miles), 
and  related  metering  facilities,  all  of 
which  are  located  offshore.  More 
specifically,  it  is  stated  that  the  facilities 
are  located  in  Ship  Shoal  Blocks  246 
"A/E."  247  "F."  248  "D."  Vermilion 
Block  313  "B,"  and  High  Island  Blocks 
A-350,  and  A-571  "B."  CNGT  states 
that  it  no  longer  needs  the  facilities 
because  it  would  no  longer  be  a 
merchant  under  its  Order  No.  636 


reorganization.  It  is  stated  that  the 
facilities  would  be  sold  at  net  book 
value.  $1,851,917. 

CNGT  advises  that  CNG  Producing 
intends  to  use  the  facilities  for  gathering 
and  marketing  natural  gas,  including  its 
own  production.  Relative  to  this 
application,  CNGT  states  that,  since  it 
still  purchases  natural  gas  under  a 
contract  that  is  due  to  terminate  on 
November  30, 1993.  CNG  Producing  has 
agreed  to  permit  free  use  of  the 
compressor,  attributable  to  the  interest 
to  be  acquired  by  it,  located  on  the 
Vermilion  313  "B"  platform  to  move 
that  gas,  in  the  event  abandonment 
authorization  is  granted  prior  to  that 
date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  7. 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
of  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CNGT  to  appear  or  be 
represented  at  the  hearing. 
Lok  D.  Cuhell, 
Secretary. 

(FR  Doc  93-12041  Filed  S-20-93: 8:45  am) 
HLUNQ  COOf  9n7-0f-m 
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[Dodwt  No.  R802-6(M)00| 

B  Paao  Natural  Gaa  Ca;  Technical 
Conference 

May  17. 1993. 

In  the  Commission's  order  issued  on 
April  30, 1993,  in  the  above-captioned 
proceeding,  the  Commission  held  that  a 
technical  conference  should  be 
convened  to  discuss  the  operating  issues 
set  for  further  discussion  in  that  order. 
In  addition,  the  parties  should  be 
prepared  to  discuss  El  Paso's  scheduling 
procedures  and  the  operating  issues 
relating  to  the  provision  of  capacity 
release  in  upstream  and  downstream 
transportation  zones.  The  conference  to 
address  the  issues  has  been  scheduled 
for  Thursday,  June  3, 1993,  at  10  a.m. 
in  a  room  to  be  designated  at  the  ofHces 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street.  NE.. 
Washington.  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lok  D.  CaaiMll. 
Secretojy. 

(FR  Doc  93-12043  Filed  5-20-93;  8:45  ami 
muma  cooc  «ri7-«t-ii 


[RSM-I-OOO] 

Granite  State  Gaa  Transmisalon.  Inc., 
Telephone  Technical  Conference 

May  17. 1993. 

Take  notice  that  a  telephone 
conference  will  be  held  beginning  at  2 
p.m.,  eastern  standard  time  on  Monday, 
May  24, 1993.  The  issues  to  be 
discussed  at  the  conference  involve  the 
restructuring  filing  of  Granite  State  Gas 
Transmission,  Inc.  Parties  wishing  to 
participate  in  the  call  should  contact  Al 
Lovinger  at  (202)  208-2274  or  Nils 
Nichols  at  (202)  208-2272. 
Lois  D.  Caaholl. 
Secretary. 

|FR  Doc  93-12138  Filed  5-2(K-93: 8:45  am) 
MUMQ  cooc  tnr-ei-ii 


(DodMl  No.  EQ93-62-000] 

Inter  American  Energy  Leaaing  Co.; 
Application  for  Commiaelon 
Determination  of  Exempt  Whoieaaie 
Generator  Statue 

May  17.1993. 

On  May  10, 1993,  Inter  American 
Energy  Leasing  Company 
("InterAmerican")  located  at  2001  L 
Street,  NW..  suite  500,  Washington,  DC 
20036,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  Application 
For  Determination  Of  Status  As  An 
Exempt  Wholesale  Generator  pursuant 


to  part  365  of  the  Commission's 
regulations. 

InterAmerican  will  develop  and  own 
an  electric  generating  facility,  and 
appurtenant  interconnecting 
transmission  facilities,  to  be  located  in 
Mamonal,  near  Cartagena,  Colombia. 
The  electric  generating  facility  will 
consist  of  two  natural  gas-fired 
combustion  turbines  with 
accompanying  steam  injection  systems, 
all  %vith  an  estimated  generating 
capacity  of  100  MW. 

Any  person  desiring  to  be  heard 
concerning  the  Application  For 
Determination  Of  Status  As  An  Exempt 
Wholesale  Generator  should  file  a 
Motion  to  Intervene  or  Comments  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  §§385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  Application.  All  such 
Motions  and  Comments  should  be  filed 
on  or  before  June  1, 1993  and  must  be 
served  on  the  applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
Motion  To  Intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Loia  D.  CasheU, 
Secretary. 

(FR  Doc  93-12042  Filed  S-20-93;  8:45  am) 
HLUNQ  cooc  tnr-t-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4657-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  It  also 
announces  our  request  for  emergency 
processing  under  5  CFR  1320.18.  EPA 
believes  that  emergency  review  and 
approval  is  appropriate  because  the 
information  is  required  to  establish 
production  and  consumption  levels  for 
newly  listed  ozone-depleting  chemicals 
in  time  for  the  1994  control  period.  This 
data  must  be  collected  and  analyzed  in 
time  to  publish  a  final  regulation  and  to 


provide  producers  and  users  of  these 
substancss  sufficient  time  to 
accommodate  to  the  phtfseout.  The  ICR 
must  be  cleared  by  OMB  by  June  1, 1993 
in  order  for  EPA  to  prepare  the  baseline 
data  for  these  chemicals  in  time  for 
publication  in  the  final  regulation. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Sandy  Farmer  at  EPA.  (202)  260-2740. 
DATES:  EPA  requests  that  OMB  act  on 
the  ICR  by  June  1, 1993. 

SUPPLEMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  EPA  ICR  1432.13;  OMB  2060- 
0170. 

Abstract:  This  information  collection 
seeks  to  gather  information  necessary  to 
establish  the  baselines  for  the 
production  and  consumption  of  certain 
ozone-depleting  chemicals.  These 
chemicals,  Hydrochlorofluorocarbons 
and  Hydrobromofluorocartjons,  are 
proposed  to  be  listed  as  controlled 
substances  under  a  separate  proposed 
rule  (58  F.R.  15013),  and  information  on 
the  production,  imports,  and  exports  of 
these  chemicals  and  of  CFCs  in  1989  are 
required  to  establish  the  baselines.  The 
baselines  are  used  to  establish  national 
and  company  specific  production  and 
consumption  totals. 

Case  for  Emergency  Clearance:  EPA 
considers  the  acquisition  of  information 
on  the  production  and  consumption  of 
newly  listed  ozone-depleting  chemicals 
essential  to  its  mission  to  protect  the 
stratospheric  ozone  layer.  The 
substances  to  be  controlled  are 
hydrobromofluorocarbons  and 
hydrochlorofluorocarbons.  Regulations 
requiring  these  control  are  expected  to 
become  effective  on  January  1, 1994. 

In  order  to  publish  these  final 
regulations,  EPA  must  collect  and 
analyze  production,  import,  and  export 
data  on  these  substances.  On  the  basis 
of  this  data  and  the  analyses,  EPA  will 
issue  production  and  consumption 
limits  to  the  companies  producing  and 
importing  these  substances,  and  will 
also  establish  United  States  production 
and  consumption  totals.  The  totals  will 
form  the  United  States  production  caps 
under  the  Montreal  protocol.  EPA  must 
act  quickly  to  collect  this  information  in 
order  to  meet  the  publication  schedule 
for  the  final  regulations  implementing 
the  listing  of  these  chemicals  as 
controlled  substances.  Hence,  our 
request  for  emergency  processing  and 
approval  for  June  1, 1993. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  8  hours  per 
response,  including  time  for  reviewing 
instructions,  reaching  existing  data 
sources,  gathering  and  maintaining  the 
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data  needed,  and  completing  the 
collection  of  information. 

Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  to:  Chief,  Information 
Policy  Branch,  PM-223.  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  Washington,  DC  20460;  and  to 
Paperwork  Reduction  Project  (0MB 
#1432-0170),  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Respondents:  Respondents  to  this 
information  collection  are  producers, 
importers  and  exporters  of  the  newly 
listed  chemicals. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Total  Burden  on 
Respondents:  360  hours. 

Dated:  May  13, 1993. 
David  Lee, 

Chief,  Program  Implementation  Branch. 
Stratospheric  Protection  Division. 

Information  Collection  Request 

^F-8    Supporting  Statement 

Environmental  Protection  Agency 

Stratospheric  Ozone  Protection 

A.  Justification 

I.  Identification  of  the  Information 
Collection 

(a)  Title 

Baseline  Request  on  the  Production, 
Transformation,  Import,  and  Export  of 
Hydrochlorofluorocarbons  (HCFC), 
Chlorofluorocarbons  (CFC),  and 
Hydrobromofluorocarbons  (HBFC). 
Number:  1432 

(b)  Short  Characterization 

,  EPA  has  promulgated  a  notice  of 
proposed  rulemaking  which  would  add 
methyl  bromide  and  HBFCs  to  the  list 
of  ozone-depleting  substances  under  the 
Clean  Air  Act  Amendments  of  1990.  In 
addition,  EPA  is  proposed  a  phaseout 
schedule  for  HCFCs,  and  well  as  for 
methyl  bromide  and  HBFCs.  The 
information  requested  through  this  ICR 
for  HCFCs,  HBFCs  and  CFCs  is  needed 
to  set  the  baseline  for  EPA  regulations 
of  the  production  and  consumption  of 
these  newly  controlled  substances.  An 
ICR  for  methyl  bromide  has  already 
been  reviewed  and  approved  by  0MB. 
The  information  requested  here  is  the 
same  as  that  requested  for  some  of  the 
other  controlled  substances  in  a  Federal 
Register  notice  published  on  November 
26, 1990. 


2.  Need  for  and  Use  of  the  Collection 

(a)  Authority  for  the  Collection 

This  information  collection  is 
required  by  Section  114  of  the  Clean  Air 
Act  Amendments  of  1990. 

(b)  Use/Users  of  the  Data 

Section  604  of  the  Clean  Air  Act 
places  limits  on  the  production  and 
consumption  of  class  I  substances,  and, 
as  appropriate,  class  n  substances. 
Section  606  of  the  Act  requires  the 
Agency  to  promulgate  regulations  which 
establish  a  schedule  accelerating  the 
phaseout  of  the  production  and 
consumption  of  class  I  and  class  n 
substances  if  the  Administrator 
determines  that:  (1)  A  more  stringent 
schedule  may  be  necessary,  (2)  a  more 
stringent  schedule  is  possible,  or,  (3)  the 
Montreal  Protocol  is  modified  to 
accelerate  the  phaseout  schedule.  The 
Agency  is  currently  reviewing 
comments  on  proposed  regulations 
which  add  methyl  bromide  and  HBFCs 
to  the  list  of  class  I  substances,  and 
which  propose  to  implement  the 
phaseout  of  HCFCs  as  well  as  these 
substances. 

In  order  to  establish  the  baseline 
production  and  consumption 
allowances  for  these  chemicals  to  limit 
each  company's  production  and 
consumption  of  the  substances,  EPA  is 
requesting  information  from  the 
companies  on  their  activities.  These 
requirements  are  very  similar  to  those 
promulgated  in  the  Federal  Register  on 
November  26,  1990,  (55  FR  49116) 
requesting  the  same  information  for 
another  set  of  newly  listed  class  I 
substances. 

The  primary  users  of  the  information 
gathered  through  this  ICR  are  the 
Stratospheric  Protection  Division  within 
the  Office  of  Air  and  Radiation. 

3.  The  Respondents  and  the  Information 
Requested 

(a)  Respondents/SIC  Codes 

Respondents  include  producers, 
feedstock  users,  importers,  and 
exporters  in  the  SIC  category  28 
"Chemicals  and  Allied  Products.  There 
are  expected  to  be  fewer  than  45 
respondents,  comprising  7  producers, 
17  or  fewer  importers,  17  or  fewer 
exporters,  and  fewer  than  4 
transformers. 

(b)  Information  Requested 

(i)  Data  Items 

EPA  is  requiring  that  each  aH^ected 
entity  provide  data  on  the  quantity  of 
each  of  the  newly  listed  chemicals  that 
is  produced,  imported,  exported,  or 
transformed.  Companies  must  also 


submit  documentation  of  these 
activities. 

EPA  is  also  requiring  that  each  entity 
that  conducted  activities  in  class  I, 
group  I  chemicals  in  1989  provide  this 
information  in  order  to  establish  the 
baseline  for  HCFC  production  and 
consumption. 

The  information  to  be  provided  is  to 
be  for  calendar  year  1989  for  HCFCs, 
1989  and  1991  for  HBFCs,  and  calendar 
year  1989  for  CFCs. 

(ii}  Respondent  Activities 

— Assemble  data 
—Submit  data  to  EPA 

4.  The  Information  Collected — Agency 
Activities.  Collection  Methodology,  and 
Information  Management 

(a)  Agency  Activities 

— Collect  industry  reports 

— Check  reported  quantities  against 

submitted  documentation 
— Calculate  baseline  production  and 

consumption  allowances  for  each 

chemical  and  company 

(b)  Collection  Methodology  and 
Management 

This  is  a  one-time  reporting 
requirement  of  information  that 
companies  normally  keep  on  their 
business  activities.  This  information 
collection  is  requited  by  the  Clean  Air 
Act.  Companies  mhy  report  in  any 
format  they  wish. 

Data  quality  will  be  checked  by  means 
of  checking  the  background 
documentation  against  the  reported 
quantities. 

Data  will  be  stored  in  compliance 
with  CBI  procedures  and  thus  not  be 
available  to  the  public  unless  the 
information  collected  is  published  as  a 
part  of  a  rulemaking,  or  unless  a 
determination  is  made  by  the  Office  of 
General  Counsel  that  it  is  not  CBI  and 
may  be  released. 

(c)  Small  Entity  Flexibility 

This  one-time  information  collection 
is  required  by  statute.  Thus,  it  is  not 
possible  to  reduce  the  burden  on  small 
entities.  However,  most  respondents  are 
expected  to  be  large  companies  and  this 
has  not  been  a  problem  in  past 
information  collections  of  this  type. 

(d)  Collection  Schedule 

This  is  a  one-time  collection. 
Information  must  be  submitted  within 
60  days  of  the  publication  of  the  notice. 

5.  Non-duplication,  Consultation,  and 
Other  Collection  Criteria 

(a)  Non-Duplication 

The  specific  information  requested  by 
this  notice  is  not  currently  collected  by 
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EPA  nor  by  any  other  government 
agency.  The  reporting  efforts  by 
respondents  focus  primarily  on  the 
production  and  consumption  activities 
of  impOTters  and  producers.  Since  this 
information  will  be  used  by  EPA  for 
establishing  production  and 
consumption  limits  through  a 
rulemaking,  direct  reporting  by 
producers  and  importers  to  EPA  is 
necessary. 

(b)  Consuhations 

EPA  has  extensive  and  ongoing 
contact  with  members  of  the  industries 
producing  these  chemicals. 

(c)  Effects  of  Less  Frequent  Collection 

This  collection  is  a  one-time  only 
request  and  thus  a  less  frequent 
collection  is  not  possible. 


(d)  General  Guidelines 

This  rule  does  not  exceed  any  of  the 
guidelines. 

(e)  Confidentiality  and  Sensitive 
Questions 

(i)  ConfidentiaUty:  The  Agency  will 
inform  respondents  that  they  may  assert 
claims  of  business  confidentiality  for 
any  of  the  information  that  they  submit. 
However,  the  Clean  Air  Act  compels  the 
public  disclosure  of  certain  data  when 
it  establishes  a  regulatory  limit,  such  as 
a  baseline  for  a  newly  listed  substance 
under  Title  VI  of  the  Act.  Since  such 
baselines  are  a  reflection  of  companies' 
production  and  consumption  and  since 
baselines  for  individual  companies  will 
be  published  in  the  Federal  Register,  it 
is  likely  that  information  that  may 


otherwise  be  considered  confidential 
will  be  released.  Congress  specified  that 
allowances  be  based  on  companies' 
individual  production  and  consumption 
levels.  Therefore,  upon  promulgation  of 
a  rule  listing  these  substances,  the 
Agency  believes  that  this  information 
clearly  is  not  entitled  to  treatment  as 
confidential  business  information. 

(ii)  Sensitive  Questions:  This  section 
is  not  applicable  because  this  ICR  does 
not  involve  matters  of  a  sensitive  nature. 

6.  Estimating  the  Burden  and  Cost  of 
Collection 

(a)  Estimating  Respondent  Burden  and 
Estimating  Respondent  Costs 


RESPONDENT  BURDEN/COST  ESTIMATE 


ResporKlent  activity 

Number 
o<  re- 
spond- 
ents 

Hours  per 
activity 

Total 
hours 

Hourly 
cost 

Total  cost 

Assemble  Data _ „ 

45 
45 

6 
2 

270 
90 

$50 
50 

$1v3,500 
4,500 

To« 

45 

8 

360 

SO 

18,000 

(b)  Estimating  Agency  Burden  and  Cost 


Agency  ac- 
tivities 

EPA 
hours 

Hourly 
cost 

Total  cost 

CoNect  Re- 
ports   

Check  Re- 
ports — 

CakMiate 
Baseline  .. 

24 

120 

24 

$31 
61 
61 

$744 
7,320 
1,464 

Total  .... 

168 

57 

9,528 

There  are  two  EPA  hourly  costs 
included  in  this  estimate.  Data 
collection  is  valued  at  $31.  which  is  the 
pay  of  a  grade  10,  step  7  government 
employee  plus  an  indirect  rat»of  110%. 
The  analysis  portion  of  the  work  is 
valued  at  $61  which  represents  a  grade 
13,  step  10  employee  plus  110% 
indirect  costs. 

(c)  Burden  Statement 

Industry  reporting  burden  for  this 
collection  is  estimated  to  involve  6 
hours  per  response  to  assemble  data, 
and  2  hours  per  response  to  make  the 
submission  to  EPA.  This  will  resuh  in 
a  total  burden  of  8  hours  per  response 
bom  industry. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestion  for  reducing  the  burden,  to 


Chief,  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460;  and  to  Paperwork  Reduction 
Project  (0MB  #2060-0170),  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

[FR  Doc.  93-11997  Filed  5-20-93;  8:45  am] 
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PER-^RL-4620-7] 

Environmental  Impact  Statements  and 
Regulations;  Avallat)ility  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  3, 1993  through  May  7, 
1993  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  9. 19Q3  (56  FR  18392). 


Draft  E1S« 

ERP  No.  D-FHW-^40748-TN  Rating 
EC2.  TN-69  Highway  Improvements. 
TN-15/US  64  to  TN-202  south  of 
Decaturville,  Funding,  Possible  COE 
Section  404.  TVA  Section  26a  and  US 
Coast  Guard  Bridge  Permits.  Decatur, 
Hardin  and  Wayne  Counties,  TN. 

Summary:  EPA  expressed  concerns 
regarding  the  proposed  channelization 
of  area  streams  and  loss  of  forested 
upland  habitat  due  to  constrtiction  of 
the  "developmental"  highway.  EPA 
urged  alignment  shifts  to  avoid  streams 
and  the  use  of  as  much  of  existing  roads 
as  possible. 

ERP  No.  D-GSA-E81035-GA  Rating 
LO,  Atlanta  Federal  Center 
Consolidation  for  the  housing  of  several 
Federal  Agencies.  Site  Specific.  Rich's 
Department  Store,  Martin  Luther  King, 
Jr.  Drive,  Atlanta,  GA. 

Summary:  EPA  had  no  objections  to 
this  project. 

ERP  No.  D-IBR-K39047-CA  Rating 
E02,  Reclamation  Reform  Act  of  1982 
Implementation  in  the  Central  Valley 
Project,  CA. 

Summary:  EPA  raised  many 
objections  to  this  DEIS  including  the 
stress  it  may  place  on  ground  and 
surface  water  resources  and  the  short 
time  frame  between  release  of  the  draft 
and  final  EISs.  Chief  defects  of  the  DEIS 
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were:  An  incomplete  characterization  of 
alternatives,  a  review  of  the  relative 
isolation  to  other  major  actions 
underway  in  the  Central  Valley  Project, 
a  lack  of  a  cumulative  impacts  analysis, 
and  the  large  degree  to  which  impact 
analyses  are  largely  inconclusive  and 
speculative.  There  was  no  provision  in 
the  DEIS  for  monitoring  environmental 
impacts  or  for  mitigation  for  adverse 
impacts. 

ERP  No.  D-NOA-E91007-00  Rating 
ECl,  Shrimp  Fishery  Management  Plan, 
Implementation,  Exclusive  Economic 
Zone  (EEZ),  South  Atlantic  Region.  NC, 
SC.  FL  and  GA. 

Summary:  EPA  requested  more 
research  on  the  impacts  of  exotic 
species  introduction.  EPA  supported 
closing  white  shrimp  fishing,  after  a 
severe  freeze,  if  the  closure  included 
both  commercial  and  recreational 
shh  Piping. 

ERP  No.  D-UAF-L11017-AK  Rating 
LO,  Ionospheric  Research  Facility  for 
the  High  Frequency  Active  Auroral 
Research  Program.  Construction  and 
Operation,  Site  Selection.  COE  Section 
404  Permit  and  NPDES  Permit,  AK. 

Summary:  EPA  had  no  objections  to 
the  project  as  proposed. 

ERP  No.  D-USN-D11022-O0  Rating 
EC2,  Dahlgren  Division,  Naval  Surface 
Warfare  Center  Base  Realignment,  New 
Construction  and  Renovation, 
Westmoreland,  Stafford,  Spotsylvania 
and  King  George  Counties,  VA  and 
Charles  County,  MD. 

Summary:  EPA  expressed 
environmental  concern  regarding  the 
cumulative  impacts  associated  with 
electromagnetic  Held  exposures  (EMFs). 
In  particular  EPA  had  concerns 
regarding  the  location  of  all  facilities 
generating  EMFs,  human/biological 
health  risks,  and  specific  safety 
measures  to  be  taken. 

ERP  No.  DA-COE-E30032-FL  Rating 
EC2,  Palm  Beach  County  Beach  Erosion 
Project,  Updated  Information,  Shore 
Protection  Project,  Jupiter/  Carlin 
Segment  from  Martin  Co.,  Line  to  Lake 
Worth  Inlet  and  firom  South  Lake  Worth 
Inlet  to  Broward  General  Design  Plan, 
Implementation,  Martin  and  Broward 
Counties,  FL. 

Summary:  EPA  had  environmental 
concerns  regarding  the  project's 
contribution  to  the  cumulative  impacts 
of  other  similar  beach  nourishment 
projects  planned  for  the  county's 
shoreline.  These  concerns  will  be 
addressed  with  information  from 
mitigation  and  monitoring  plans. 

Final  EISs 

ERP  No.  F-AFS-E6503ft-MS,  W.W, 
Ashe  Nursery  Integrated  Pests 
Management  Plan,  Implementation, 


DeSoto  National  Forest,  Forest  County, 
MS. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative  with  the 
inclusion  of  rigorous  monitoring  and 
mitigation  measures. 

Dated:  May  17, 1993. 
WiUiain  D.  Dickerson, 
Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  93-12097  Filed  5-20-93;  8:45  ami 
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Tampa  Electric  Co.,  Polk  Power 
Station;  Environmental  Impact 
Statement 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  EPA  Notice  of  Intent  (NOI)  to 
prepare  an  EIS  to  assess  and  document 
the  projected  environmental  impacts  of 
the  proposed  1.150  MW  Tampa  Electric 
Polk  Power  Station  and  associated 
transmission  lines  proposed  for 
southwestern  Polk  County,  near  Tampa, 
FL.  The  proposed  power  station 
includes  a  260  MW  Integrated  Coal 
Gasification  Combined  Cycle  Unit, 
being  considered  for  cost-shared 
financial  assistance  by  DOE  under  the 
Clean  Coal  Technology  (CCT) 
Demonstration  Program. 

In  the  matter  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
Assessing  the  Environmental  Im{>acts  of  the 
Proposed  1.150  MW  Tampa  Electric 
Company  (Tampa  Electric)  Polk  Power 
Station,  and  to  Announce  that  the  U.S. 
Environmental  Protection  Agency  Assumes 
from  the  U.S.  Department  of  Energy  (DOT) 
the  Federal  Lead  Agency  Role  for  the  EIS, 
and  that  DOE  and  the  U.S.  Army  Corps  of 
Engineers  Become  Ckxiperating  Agencies. 

This  EPA  NOI  supplements  the  IX)E 
NOI  published  at  57  FR  33331  (July  28. 
1992)  in  which  it  was  proposed  that 
DOE  would  assume  the  role  of  the 
federal-Lead  Agency  and  EPA  be  a 
Cooperating  Agency  to  DOE.  Because 
the  EIS  will  address  the  environmental 
effects  of  the  full  1,150  MW  build-out. 
it  was  determined  that  EPA  is  the 
appropriate  Lead  Agency.  Therefore, 
EPA  will  assume  the  Lead  Agency  role 
in  the  preparation  of  an  EIS  that  will 
evaluate  the  Tampa  Electric-proposed 
full  project  build-out  to  an  1,150  MW 
power  plant,  including  the  EKDE  260 
MW  CCT  demonstration  project  as  Unit 
1.  Both  DOE  and  the  U.S.  Army  Corps 
of  Engineers  (COE)  are  Cooperating 
Agencies  to  EPA  for  this  EIS. 
SUMMARY:  This  EPA  NOI  incorporates  by 
reference  background  project 
information  presented  in  the  DOE  July 


28, 1992  NOI.  It  supplemenU  and  does 
not  replace  the  DOE  NOI;  certain  areas 
such  as  project  scope,  agency  roles,  and 
alternatives  analysis  are  updated  as 
appropriate. 

EPA  development  of  the  EIS  is  made 
pursuant  to  the  National  Environmental 
Pohcy  Act  (NEPA)  of  1969,  as  amended, 
and  EPA's  responsibilities  under  the 
Clean  Water  Act  (CWA)  relative  to  the 
proposed  project  requiring  a  new-source 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 
(Tampa  Electric  has  applied  to  EPA  for 
a  new-source  NPDES  permit  for  the 
proposed  power  plant  because  the  plant 
would  discharge  pollutants  to  waters  of 
the  United  States.  Tampa  Electric  has 
also  applied  to  EPA  for  a  Clean  Air  Act 
Prevention  of  Significant  Deterioration 
(PSD)  permit.) 

DOE  will  be  a  Cooperating  Agency  for 
this  EPA  EIS  and  proposes,  as  part  of 
DOE'S  CCT  Demonstration  Program,  to 
provide  substantial  cost-shared  financial 
assistance  for  a  260  MW  portion  (Unit 
1)  of  the  1.150  MW  full  project  build- 
out,  i.e.,  a  new  nominal  260  MW  electric 
IGCC  demonstration  project.  Unless  the 
demonstration  is  unsuccessful,  Tampa 
Electric  intends  to  continue  operating 
the  plant  commercially  for  power 
generation  after  the  anticipated 
federally-assisted  demonstration  period 
of  operation  (24-months).  In  addition  to 
the  initial  260  MW  CCT  demonstration 
project,  Tampa  Electric  also  intends  to 
phase-in  additional  electric  generation 
capacity  until  a  full  project  build-out  of 
1,150  MW  is  achieved.  Conseouently, 
the  EPA  EIS  will  address  a  full  power 
plant  build-out  to  1,150  MW. 

ROLE  Of  PUBUC,  DATES  AND  ADDRESSES: 
Scoping  comments  are  solicited  on  this 
proposed  action.  However,  because  DOE 
has  held  an  announced  public  scoping 
meeting  on  August  12. 1992,  at  7  p.m. 
at  the  Fort  Meade  Community  Center  in 
Fort  Meade,  FL.  no  additional  meeting 
is  planned  at  this  time  unless  there  is 
significant  public  demand  for  an 
additional  scoping  meeting  or  important 
issues  are  raised  which  were  not 
addressed  in  the  previous  scoping 
meeting.  Written  scoping  comments 
should  be  provided  within  30  days  and 
addressed  to:  Mr.  Christian  M.  Hoberg; 
Project  Monitor,  U.S.  Environmental 
Protection  Agency;  Region  IV; 
Environmental  Policy  Section  (FAB-4); 
345  Courtland  Street^  NE.,  Atlanta,  GA 
30365.  A  copy  of  any  official  scoping 
comments  received  by  EPA  would  be 
available  for  review  in  the  EPA,  Region 
IV  office  at  the  above  address  and  in  the 
Tampa  Electric  office  in  Mulberry,  FL 
referenced  below. 
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Verbal  scoping  comments  made  at  the 
DOE  scoping  meeting  or  written  follow- 
up  comments  included:  Transmission 
line  electromagnetic  field  (EMF)  effects, 
coal  sources  and  sulfur  quantity,  power 
plant  air  emission  effects  on  vegetation, 
rail  and  highway  transportation,  land 
use,  aviation  impacts,  mercury 
emissions,  and  various  EPA 
environmental  considerations/concerns. 
As  indicated  in  the  above-referenced 
DOE  NOI,  a  complete  transcript  of  the 
DOE  scoping  meeting  will  be  available 
for  review  in  the  DOE  Headquarters 
offices  in  Washington,  DC  and  in  the 
DOE  Morgantown  Energy  Technology 
Center  (METC)  in  Morgantovm,  WV;  in 
the  Tampa  Hillsborough  Public  Library 
in  Tampa.  FL;  and  in  the  Tampa  Electric 
office  in  Mulberry,  FL.  EPA  attended  the 
DOE  scoping  meeting  and  also 
inspected  the  Tampa  Electric-proposed 
site  with  DOE  and  Tampa  Electric  at 
that  time. 

ALTERNATIVES  AND  ENVIRONMENTAL 
IMPACTS:  Reasonable  alternatives  to  the 
Tampa  Electric-proposed  action  that  are 
expected  to  be  considered  by  EPA  in  the 
EIS  are  the  no-action  ahemative,  EPA 
action  alternatives  (approve, 
conditionally  approve,  or  deny  new- 
source  NPDES  permit),  DOE  action 
alternatives  (approve  or  deny  CCT 
award),  site  selection  alternatives 
summary,  site  layout  design  alternatives 
summary,  project  alternative  (1,150  MW 
facility  without  DOE  CCT  financial 
assistance),  and  selected  technological 
alternatives.  The  EIS  will  address,  as 
appropriate,  environmental  impacts  of 
the  project  on  water  quality,  air  quality, 
wetlands,  global  climate  change, 
protected  federal  and  State  of  Florida 
species,  cultural  resources,  socio- 
economics, land-use  changes,  solid  and 
hazardous  wastes.  EMF  effects, 
cumulative  effects,  pollution 
prevention,  and  biodiversity. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 

general  information  on  the  proposed 
project  and  EIS  process,  please  contact 
Mr.  Heinz  J.  Mueller  (Chief, 
Environmental  Policy  Section)  or  Mr. 
Christian  M.  Hoberg  (Project  Monitor)  at 
the  above  EPA/Region  IV  address  or  at 
404/347-3776  (FAX:  404/347-5206). 

RESPONSIBLE  OFFICIAL:  Patrick  M.  Tobin. 
Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency, 
Region  IV. 

Dated:  May  17. 1993. 
Kidurd  E.  Sandenon. 
Director.  Office  of  Federal  Activities. 
IFR  Doc  93-12098  Filed  5-20-^3;  8:45  am] 
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Environmental  Impact  Statements; 
NoUce  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  or  (202)  260-5075. 
Weekly  Receipts  of  Environmental 

Impact  Statements  filed  May  10, 1993 

through  May  14, 1993  pursuant  to  40 

CFR  1506.9. 

EIS  No.  930161,  DRAFT  EIS,  AFS,  WY, 
CO,  Continental  Divide  National 
Scenic  Trail  Comprehensive  Plan. 
Designation,  Construction  and 
Reconstruction.  Implementation. 
Medicine  Bow  National  Forest. 
Hayden  Ranger  District.  WY  to  Rio 
Grande  National  Forest,  Conejos  Peak 
Ranger  District,  CO,  Due:  July  6, 1993. 
Contact:  Gary  Snell  (719)  852-5941. 

EIS  No.  930162.  DRAFT  EIS,  AFS,  CA, 
Tallac  Historic  Site  Master  Plan, 
Implementation.  Lake  Tahoe 
Management  Unit,  Special  Use 
Permit,  El  Dorado  County.  CA.  Due: 
July  6, 1993,  Contact:  Jackie  Faike 
(916) 573-2600. 

EIS  No.  930163.  DRAFT  EIS,  FHW,  WA. 
Twin  Bridges  Replacement  Project. 
Grosscup  Road  over  the  Yakima  River, 
Funding  and  COE  Section  10/404 
Permit.  Benton  County.  WA.  Due:  July 
6. 1993,  Contact:  Barry  F.  Moorehead 
(206) 753—2120 

EIS  No.  930164.  DRAFT  EIS,  BLM,  NV. 
Bedell  Flat  Water  and  Natural  Gas 
Pipelines  Crossing  Project,  Right-of- 
Way  Grants  and  COE  Section  404 
Permit,  Washoe  County,  NV,  Due:  July 
13, 1993,  Contact:  James  M.  Phillips 
(702) 885-6000. 

EIS  No.  930165.  DRAFT  EIS,  BLM,  NV. 
Newmont  Gold  Quarry  Open-Pit  Mine 
and  Ore  Processing  Facility 
Expansion  and  Op«ration,  Plan  of 
Operation  Approval,  NPDES  and  COE 
Section  404  Permits,  Eureka  and  Elko 
Counties,  NV,  Due:  July  19, 1993. 
Contact:  David  Vandenberg  (702)  753- 
0200. 

EIS  No.  930166.  DRAFT  EIS.  AFS,  OR, 
Upper  Wahoo  Timber  Sale  and  Road 
Construction,  Implementation,  Deer 
Creek  Watershed.  Wallowa-Whitman 
National  Forest,  Baker  Ranger  District, 
Baker  County,  OR,  Due:  July  6. 1993. 
Contact:  Barry  Hansen  (503)  523- 
4476. 

EIS  No.  930167.  DRAFT  EIS.  NPS.  DC. 
New  Stadium  Construction  and 
Operation.  Implementation.  Anacostia 
Park,  Washington,  DC.  Due:  July  6, 
1993,  Contact:  Robert  Stanton  (202) 
619-7025. 

Amended  Notices 

EIS  No.  930155,  DRAFT  EIS.  NOA,  AL. 
LA.  TX.  FL.  MS,  Red  Snapper  Reeffish 


Fishery  Management  Plan  and 
Amendment  5,  Implementation, 
Approval  of  several  Permits  and 
Special  Management  Zones.  (SMZ). 
Gulf  of  Mexico,  FL,  AL.  MS.  LA  and 
TX.  Due:  June  28.  1993,  Contact: 
Wayne  E.  Swingle  (813)  228-2815. 
Published  FR  05-14-93— Due  Date 
Correction. 


Dated:  May  17, 1993. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  93-12096  Filed  5-20-93;  8:45  am] 
BiLUNC  CO06  tsco-ao-u 

[FRL-4657-4] 

Open  Meeting  of  the  EPA  Border 
Environmental  Plan  Public  Advisory 
Committee;  Meeting  Agenda 

INTRODUCTION:  The  EPA  Border 
Environmental  Plan  Public  Advisory 
Committee  (the  "Advisory  Committee") 
was  established  on  March  28, 1992. 
pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  app.  2, 
to  advise  the  EPA  Administrator  on 
matters  concerning  the  Agency's 
involvement  in  the  protection  and 
enhancement  of  the  environment  within 
the  U.S.-Mexico  border  area  (the 
"Border  Area"),  an  area  extending  100 
kilometers  (62  miles)^n  either  side  of 
the  U.S.-Mexico  border,  The  Advisory 
Committee  also  makes 
recommendations  to  the  EPA 
Administrator  on  the  implementation  of 
the  Integrated  Environmental  Plan  for 
the  Mexican-U.S.  Border  Area  (the 
"Border  Plan"). 

TIME,  PLACE  AND  PURPOSE:  The  EPA 
Border  Environmental  Plan  Public 
Advisory  Committee  will  meet  on 
Tuesday,  June  15,  and  Wednesday,  June 
16, 1993.  in  San  Diego,  California.  The 
meeting  will  take  place  at  the 
Doubletree  Hotel  at  Horton  Plaza,  910 
BroadwayCircle,  San  Diego.  California 
92101.  On  Tuesday.  June  15.  the 
meeting  will  run  from  8:30  a.m.  to  4:30 
p.m.,  with  additional  discussion  time 
until  7:30  p.m.,  if  necessary.  There  will 
be  a  break  for  lunch  between  12:15  p.m. 
and  2  p.m.  On  Wednesday,  June  16,  the 
meeting  will  run  from  9  a.m.  to  1  p.m. 

The  purpose  of  this  meeting  is  to 
assess  the  accomplishments  of  the  First 
Stage  of  the  Plan  (1992-1994)  and  to 
begin  to  update  the  Plan. 
AGENDA: 

Tuesday,  June  15.  1993 

8:30-9  a.m.:  Welcome;  opening 
statement 

9-9:30:  Discussion  of  the  Good 
Neighbor  Environmental  Board 
authorized  by  the  Enterprise  for  the 
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Americas  Initiative  Act  of  1992,  Pub. 

L.  102-532  (Oct.  27, 1992) 
9:30-10:  Discussion  of  the  process  of 

updating  the  Border  Plan 
10-10:30:  EPA  proposals  related  to  the 

role  of  the  present  Advisory 

Ck)mniittee 
10:30-10:45:  Break 
10:45-12:15  p.m.:  Discussion  of  the 

administration  of  the  present 

Advisory  Committee,  including 

administrative  support  and  resource 

and  funding  needs 
12:15-2:  Lunch  Break 
2-2:45:  Continued  discussion  of  the 

administration  of  the  present 

Advisory  Committee 
2:45-3:30:  Review  of  the 

accomplishments  of  the  First  Stage  of 

the  Border  Plan 
3:30-3:45:  Break 
3:45-4:30:  Continued  review  of  the 

accomplishments  of  the  First  Stage  of 

the  Border  Plan 
4:30-7:30:  Additional  time  for 

discussion,  if  needed 

Wednesday,  June  16, 1993 

9-10:30  a.m.:  Identification  and 

prioritization  of  current  Border 

environmental  issues 
10:30-10:45:  Break 
10:45-12:  Continued  identification  and 

prioritization  of  current  Border 

environmental  issues 
12  noon-1  p.m.;  Summary  of 

proceedings 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  All  persons 
desiring  to  attend  are  encouraged  to 
inform  Sylvia  I.  Correa,  the  Designated 
Federal  Officer  for  the  EPA  Border 
Environmental  Plan  Public  Advisory 
Committee,  at  the  address  or  telefax 
numbers  listed  below,  no  later  than  5 
p.m.  on  June  9, 1993. 

Public  comments  to  the  Advisory 
Committee  may  be  made  at  any  time 
through  the  submission  of  written 
statements.  Written  statements  to  be 
reviewed  by  Advisory  Committee 
members  prior  to  the  June  meeting  must 
be  received  by  Sylvia  I.  Correa,  at  the 
address  or  telefax  numbers  listed  below, 
no  later  than  5  p.m.  on  June  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  I.  Correa,  IDesignated  Federal 
Officer  for  the  EPA  Border 
Environmental  Plan  Public  Advisory 
Committee,  Office  of  International 
Activities,  Mail  Code  A-106,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 
telephone:  (202)  260-4890:  telefax:  (202) 
260-8512  or  (202)  260-4470. 


Dated:  May  17. 1993. 
Sylvia  I.  CoiTBa, 

Desiptated  Federal  Officer  for  the  EPA  Border 
Environmental  Plan,  Public  Advisory 
Committee,  Office  of  International  Activities, 
U.S.  Environmental  Protection  Agency. 
(FR  Doc.  93-12099  Filed  5-20-93;  8:45  am) 

BNJJNO  CODE  «M-SO-M 


[OPP-64015:  FRL  4183-2] 

Grace  Sierra  Chemical  Co.,  Inc.;  Intent 
to  Cancel  Conditional  Regietration  for 
Milban 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  July  17. 1987,  EPA 
transferred  the  conditional  registration 
for  Milban  Fungicide  (current  EPA 
Registration  No.  58185-12)  to  Grace 
Sierra  Crop  Protection  Company,  Inc. 
(hereafter  "Grace  Sierra"  or 
"Company").  EPA  initially  had  granted 
the  conditional  registration  for  Milban 
to  Mallinckrodt,  Inc.  (Mallinckrodt),  on 
February  26, 1980,  pursuant  to  section 
3(c)(7)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136-136y.  A  condiUon 
of  the  grant  of  the  original  conditional 
registration  was  a  requirement  that 
Mallinckrodt  conduct  exposure  studies 
to  determine  greenhouse  worker 
exposure,  and  then  submit  them  to  EPA 
within  4  years  of  the  date  of  registration. 
Mallinckrodt  did  not  submit  adequate 
exposure  studies.  When  EPA  approved 
the  request  to  transfer  the  Milban 
conditional  registration  firom 
Mallinckrodt  to  Grace-Sierra,  it  notified 
Grace-Sierra  that  all  the  existing 
conditions  and  deadlines  for  the 
registration  were  transferred  with  the 
registration,  and  that  the  Company  was 
responsible  for  compliance  with  those 
requirements.  Grace-Sierra  failed  to 
fulfill  its  obligations  under  the 
conditional  registration  in  that  it  has  not 
submitted  the  required  studies  to  EPA. 
EPA  is  therefore  issuing  this  Notice  of 
Intent  to  Cancel  Grace  Sierra's 
conditional  registration  of  Milban 
pursuant  to  section  6(e)(1)(B)  of  FIFRA. 
7  U.S.C.  136d(e)(l)(B). 

DATES:  Under  FIFRA  section  6(e), 
requests  for  a  hearing  by  the  registrant 
or  other  adversely  affected  party  must 
be  received  by  EPA  within  30  days  of 
receipt  by  the  registrant  by  mail  of  this 
Notice.  7  U.S.C.  136d(e)(2).  The  Agency 
plans  to  send  this  Notice  to  the 
registrant  no  later  than  May  21. 1993. 
ADDRESSES:  Requests  for  a  hearing  must 
be  submitted  to:  Hearing  Clerk  (A-110), 


Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  Lewis,  Product  Manager 
(PM)  21,  Registration  Division 
(H7505C),  Office  of  PesUcide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
SUPPLEMENTARY  ^FORMATION:  This 
Notice  has  four  units.  Unit  I.  discusses 
the  factual  background;  Unit  II. 
discusses  the  legal  background;  Unit  HI. 
contains  EPA's  determinations  on 
Grace-Sierra's  compliance  with 
conditions  necessary  to  support 
continued  registration;  and  Unit  IV. 
contains  a  discussion  of  the  procedures 
for  implementing  the  regulatory  action 
announced  in  this  Notice. 

L  Factual  Background 

On  February  26, 1980,  EPA  issued  a 
conditional  registration  to  Mallinckrodt 
for  Milban  (original  EPA  Registration 
No.  372-51).  Milban  contains  the  active 
ingredient  cyclododecyl-2,  6- 
dimethylmorpholine  acetate,  also  called 
dodemorph  acetate.  EPA  issued  the 
registration  on  the  condition  that:  (1)  all 
data  required  for  registration  or 
reregistration  under  FIFRA  section 
3(c)(5)  must  be  submitted  when  EPA 
requires  all  registrants  of  similar 
products  to  submit  such  data;  and  (2) 
studies  determining  the  exposure  of 
greenhouse  workers  to  dodemorph  and 
2,  6-dimethylmorpholine  "must  be 
submitted  within  four  years  of  the  date 
of  th(el  registration."  The  conditional 
registration  also  stated  that  the 
"exposure  studies  are  being  requested  to 
demonstrate  that  (the)  proposed  use  will 
not  result  in  worker  exposure  which 
may  necessitate  the  undertaking  of  one 
or  more"  certain  chronic  studies. 

In  July  1982,  Mallinckrodt  submitted 
a  worker  exposure  study  to  EPA.  EPA 
reviewed  the  study,  and  determined  that 
it  was  deficient.  Then  in  October  1982. 
it  notified  Mallinckrodt  of  the 
deficiencies,  and  required  new  studies. 
Mallinckrodt  failed  to  submit  the  new 
studies  as  required  by  the  conditional 
registration. 

In  1987,  Grace-Sierra  obtained 
Mallinckrodt's  registration  of  Milban, 
and  asked  EPA  to  approve  the  transfer 
of  the  Milban  registration  (current  EPA 
Registration  Number  58185-12). 
Effective  July  17, 1987.  EPA  approved 
the  transfer  of  the  registration  of  Milban 
to  Grace-Sierra,  and  notified  the 
Company  that  the  registration  retained 
the  same  status  that  it  had  prior  to  the 
approval.  The  notification  also  stated: 

When  registrationt  are  transferred  firom  one 
company  to  a  second  company,  all 
restrictions,  data  requirements,  conditions 
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(suspensions!,  and  deadlines  existing  on  the 
registrations  are  transfsfred  with  the 
registrations.  The  new  ccoipony  is 
responsible  for  adhering  to  or  contpiying 
with  all  such  restrictions,  etc.  on  tha 
acquired  products. 

On  June  3, 1988,  EPA  wrote  to  CiBce- 
Sierra  and  directed  the  Company  to 
identify  the  date  when  it  would  perform 
the  exposure  tests  and  submit  the  data. 
Grace-Sierra  responded  by  staling  that  it 
would  conduct  and  submit  the  exposure 
studies  prior  to  the  end  of  1988.  The 
Company  failed  to  sutunit  the  studies  by 
that  date. 

On  January  18. 1989,  Grace-Sierra 
requested  the  Agency  to  accept  the  use 
of  the  "bodysodc"  technique  in  lieu  of 
the  "patch"  technique  in  their  proposed 
protocol  for  the  Worker  Exposure  Study. 
On  March  15. 1989,  the  Agency 
responded  that  their  proposed 
technique  would  be  acceptable 
"...nrovided  that  all  othor  requirements 
of  the  guidelines...  are  followed." 

On  March  30.  1989,  Grace-Sierra 
submitted  a  protocol  for  a  worker 
exposure  study  which  EPA  found 
acceptable  on  August  8. 1989. 
"...provided  sufficient  recovery 
information  is  included  in  the  final 
report.**  In  May  1989.  Grace-Sierra 
requested  an  extension  until  March  31. 
1990.  for  submission  of  the  final  study 
report.  The  Agency  did  not  respond  to 
the  request.  Subsequently,  in  July  1989. 
Grace-Sierra  submitted  a  revised  version 
of  the  previously  submitted  protocol 
EPA  approved  the  protocol  on  October 
2, 1989,  pro\'ided  that  specific  items  be 
addressed  and  remedied  as  requested  in 
an  attached  scientific  review.  Then,  on 
October  25,  1939.  the  Agency  met  with 
Grace-Sierra  to  address  the  specific 
items  outlined  in  the  scientific  review. 
In  a  letter  dated  December  12, 1990. 
Grace-Sierra  stated  that  it  would  submit 
the  actual  exposujB  studies  in  the 
second  quarter  of  1991.  Again,  the 
Company  failed  to  submit  the  studies. 

As  part  of  the  reregistration  of  Milban, 
EPA  issued  a  Data-Call-in  to  Grace- 
Sierra  on  February  12, 1991.  Later.  EPA 
notified  Grace-Sierra  that  it  must  inform 
EPA  of  the  submission  date  for  the 
exposure  studies  when  it  filed  the  90- 
day  Response  to  the  Deta-Call-In.  Grace- 
Sierra  filed  a  90-Day  Response,  but  it 
failed  to  provide  a  date  for  the 
submission  of  the  exposure  studies. 

On  April  2. 1992.  EPA  notified  Grace- 
Sierra  that  the  exposure  studies  must  be 
received  by  the  Aigency  by  August  31, 
1992.  If  the  studies  were  not  submitted 
by  that  date,  EPA  stated  that 
cancellation  proceedings  mi^  be 
initiated.  Grace-Sierra  failed  to  submit  a 
completed  exposure  study. 


n.  L^al  Authority 

Under  section  3(cK7KC)  of  FIFRA,  the 
Administrator  of  EPA  may  issue  a 
conditional  registration  for  a  pesticide. 
7  U.S.C.  1368(cK7)(C).  This  type  of 
registration  is  contingent  upon  the 
registrant's  compliance  with  certain 
conditions,  including  the  submission  of 
data  with  respect  to  the  pesticide's 
possible  adverse  affects  upon  human 
health  and  the  environment.  In  general, 
a  conditional  registration  allows  a 
registrant  to  commence  the  sale  and 
distribution  of  a  pesticide  even  though 
data  regarding  the  pesticide's  adverse 
effects  are  not  complete. 

If  a  registrant  does  not  comply  with 
the  conditions  imposed  by  the 
registration,  then  FIFRA  authorizes  its 
cancellation-  FIFRA  section  6(eKlKB) 
provides  in  part: 

The  Administrator  shall  issue  a  notice  of 
intent  to  cancel  a  registration  issued  under 
section  3(c)(7J  of  IFIFRA]  if*  •  *  (B)  at  tlie 
end  of  the  period  pnsvided  far  satisfaction  of 
any  condition  imposed,  that  condition  has 
not  been  met. 
7  U.S.C  136d(eMlMB). 

FIFRA  section  6(e)(2)  provides  that 
this  cancellation  shall  become  final  and 
effective  30  days  after  receipt  by  the 
registrant  of  the  notice  of  intent  to 
cancel,  unless  a  person  adver'sely 
affected  by  the  notice  of  intent  to  cancel 
requests  a  hearing  within  that  30  days. 
7  U.S.C.  136d(e)(2).  At  the  hearing,  the 
only  matters  at  issue  are  whether  the 
conditions  imposed  by  the  conditional 
registration  have  been  met  within  the 
time  provided,  and  whether  the 
Administrator's  determination  with 
respect  to  the  disposition  of  existing 
stocks  is  consistent  with  FIFRA.  A  final 
determination  on  cancellation  must  be 
made  within  75  days  of  receipt  of  the 
request  for  hearing.  7  U.S.C.  136d(e){2). 

m.  Summary  of  Detenniaations  With 
Respect  to  Compliance  With  Conditions 
to  Support  Continued  Registratioa 

Grace-Sierra's  conditional  registration 
of  Milban  is  contingent  upon  the  timely 
submission  of  appropriate  studies  to 
determine  the  exposure  of  greenhouse 
workers  to  dodetnorph  and  2, 6- 
dimethylmorpholine.  The  studies  were 
initially  due  on  February  2, 1984.  Grace- 
Sierra  stated  that  it  would  submit  the 
required  studies  to  EPA  in  1988.  and 
later  it  said  it  would  submit  them  in 
1991,  but  it  did  not.  Subsequently.  EPA 
notified  Grace-Sierra  that  the  studies 
must  be  submitted  by  August  31. 1992, 
but  Grace-Sierra  did  not  submit  them. 

Because  Grace-Sierra  has  failed  to 
make  a  timely  submission  of 
appropriate  worker  exposure  studies. 
EPA  has  determined  that  Grace-Sierra 
has  not  satisfied  a  requirement  that  was 


imposed  as  a  condition  of  its 
registration  of  Milban.  and  that  the 
registration  should  be  canceled. 

IV.  Procedural  Mattera 

This  imit  of  the  Notice  describes  the 
different  procedures  by  which  the 
Agency  will  implement  the  regulatmy 
positions  described  above.  Specifically, 
this  unit  announces  EPA's  intent  to 
cancel  the  conditional  registration  of 
Milban  of  the  Grace  Sierra  Chemical 
Co.,  Inc..  by  the  following  procedures. 

A.  Availability  of  Existing  Stocks 

For  the  purpose  of  this  Notice, 
existing  stocks  are  defined  as  those 
stocks  of  Milban  (EPA  Registration 
Number  58185-12)  that  exist  before  the 
date  on  which  the  registration  of  this 
product  is  canceled.  Under  section 
6(e)(1).  the  Administrator  may  permit 
the  continued  sale  or  use  of  existing 
stocks  of  pesticide  whose  conditional 
registration  has  been  canceled,  if  he  or 
she  determines  that  such  sale  or  use 
would  be  consistent  with  the  purposes 
of  FIFRA  and  will  not  have 
unreasonable  adverse  effects  on  the 
environment.  7  U.S.C.  13Gd(e)(l).  In  this 
case,  EPA  intends  to  cancel  Grace 
Sierra's  conditional  registration  because 
Grace  Sierra  has  failed  to  give  the 
Agency  information  needeid  to 
determine  whether  the  use  of  Milban 
will  result  in  unreasonable  adverse 
effects  on  the  environment.  In  view  of 
the  lengthy  period  of  time  given  to  the 
registrant  to  generate  the  required 
studies,  the  conditions  attached  to  Grace 
Sierra's  conditional  registration  and  the 
importance  of  the  missing  data  in 
determining  the  safety  of  the  product, 
the  Agency  does  not  believe  it  would  be 
consistent  with  the  purposes  of  FIFRA 
to  allow  Grace  Sierra  to  sell  or  distribute 
existing  stocks  of  Milban  after  its 
conditional  registration  is  canceled. 
EPA  has  reason  to  believe  that  the 
amount  of  existing  stocks  in  the  hand  of 
distributors,  retailers,  and  users  is 
relatively  limited,  and  should  not 
significantly  add  to  the  risks  to  the 
environment.  The  Agency  therefore  will 
allow  the  continued  sale,  distribution, 
and  use  of  existing  stocks  of  Milban  by 
persons  other  than  Grace  Sierra  for  2- 
years  after  the  conditional  registration  is 
canceled. 

B.  Procedure  for  Requesting  a  Hearing 

To  contest  any  provision  of  this 
Notice,  a  registrant  must  request  a 
hearing  within  30  days  of  receipt  of  this 
Notice.  Any  other  person  adversely 
affected  by  the  cancellation  action 
described  in  this  Notice  may  also 
request  a  hearing  within  30  days  of  tha 
registrant's  receipt  of  this  Notice. 
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A  registrant  or  other  adversely 
affected  party  who  requests  a  hearing 
must  Ble  the  request  in  accordance  with 
the  procedures  established  by  FIFRA 
and  the  Agency  Rules  of  Practice 
Governing  Hearings  [40  CFR  part  164). 
These  procedures  require,  among  other 
things,  that  each  request  identify  the 
speciHc  products,  registration  numbers 
and  usels]  for  which  a  hearing  is 
requested,  and  that  each  request  must  be 
received  by  the  Hearing  Clerk  within  the 
applicable  30-day  period.  Failure  to 
comply  with  these  requirements  will 
result  in  denial  to  the  request  for  a 
hearing.  A  request  for  a  hearing  must 
also  be  accompanied  by  objections 
speciRc  to  each  use  of  the  pesticide 
potxluct  for  which  a  hearing  is 
requested. 

Requests  for  a  hearing  must  be 
submitted  to:  Hearing  Clerk  (A-lOO). 
Ehvironmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

C.  Consequences  of  Filing  or  Failing  To 
File  a  Hearing  Request 

1 .  Consequences  of  filing  a  timely  and 
effective  hearing  request.  If  a  hearing  on 
the  action  initiated  by  this  notice  is 
requested  in  a  timely  and  effective 
manner,  the  hearing  will  be  governed  by 
the  Agency's  Rule  of  Practice  for 
hearings  under  FIFRA  section  6  (40  CFR 
part  164).  The  hearing  will  be  limited  to 
the  specific  uses  and  specific  product 
registrations  for  which  the  hearing  is 
requested. 

2.  Consequence  of  failure  to  file  in  a 
timely  and  effective  manner.  If  a  hearing 
concerning  the  registration  of  a  specific 
pesticide  product  subject  to  this  Notice 
is  not  received  by  EPA  within  the 
applicable  30-day  period,  registration  of 
that  product  will  automatically  be 
canceled  by  the  operation  of  law. 

If  the  registration  of  Milban  is 
canceled  by  operation  of  law,  then: 

a.  The  registrant  may  not  sell  or 
distribute  in  commerce  any  quantity  of 
Milban  after  the  effective  date  of 
cancellation;  and 

b.  Persons  other  than  the  registrant 
may  sell  or  distribute  in  commerce,  with 
its  approved  labeling,  any  existing 
stocks  of  Milban  for  2-years  after  the 
effective  date  of  cancellation;  and 
persons  other  than  the  registrant  may 
use,  in  a  manner  consistent  with  the 
approved  label,  existing  stocks  of 
Milban  for  2-years  after  the  effective 
date  of  cancellation. 

D.  Separation  of  Functions 

The  Agency's  rules  of  practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 


any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate,  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives. 

Accordingly,  the  following  Agency 
offices,  and  the  staffs  thereof,  are 
designated  as  the  judicial  staff  to 
perform  the  judicial  function  of  the 
Agency  in  any  Administrative  hearing 
of  this  Notice  of  Intent  to  Cancel:  The 
Office  of  Administrative  Law  Judges,  the 
Environmental  Appeals  Board,  the 
Administrator,  Deputy  Administrator, 
and  the  members  of  the  staff  in  the 
immediate  office  of  the  Administrator 
and  Deputy  Administrator.  None  of  the 
persons  designated  as  the  judicial  staff 
may  have  any  communication  with  the 
trial  staff  or  any  interested  person  not 
employed  by  EPA,  on  the  merits  of  any 
of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

Authority:  7  U.S.C.  136-136y. 
Dated:  May  6, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

[PR  Doc.  93-11868  Filed  5-2fr-93  am) 

MUJNC  CODE  «M-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc.,  2100  M  Street,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

0MB  Number:  None. 
Title:  Section  76.1002,  Specific  Unfair 

Practices  Prohibited. 
Action:  New  collection. 
Respondents:  Businesses  or  other  for- 
profit. 


Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  20 
responses;  25  hours  average  burden 
per  response;  500  hours  total  annual 
burden. 

Needs  and  Uses:  On  4/1/93,  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-265. 
Implementation  of  Sections  12  and  19 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992,  Development  of  Competition 
and  Diversity  in  Video  Programming 
Distribution  and  Carriage.  Section  19 
of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992  added  new  Section  628  to  the 
Communications  Act  of  1934.  Section 
628  of  the  Act  directs  the  Commission 
to  prescribe  rules  to  prohibit 
exclusive  contracts  between  cable 
operators  and  vertically  integrated 
satellite  cable  and  broadcast 
programming  vendors,  that  prevent  a 
multichannel  video  programming 
distributor  from  obtaining  satellite 
cable  or  satellite  broadcast 
programming  for  distribution  to 
persons  in  areas  served  by  a  cable 
operator  unless  the  Commission 
determines  that  the  exclusive  contract 
is  in  the  public  interest  pursuant  to 
section  628(c)(4)  of  the  Act.  Pursuant 
to  the  legislative  mandate  of  section 
19  of  the  Cable  Act  (Section 
628(c)(2)(D)  of  the  Act).  Section 
76.1002(c)(5)  requires  any  vertically 
integrated  programmer  or  any  cable 
operator  seeking  to  execute  an 
exclusive  contract,  to  seek  and  obtain 
the  Commission's  public  interest 
judgment  before  doing  so  by  filing  a 
"petition  for  exclusivity."  The 
information  will  be  used  by  FCC  staff 
to  determine  on  a  case-by-case  basis 
whether  particular  exclusive  contracts 
for  cable  television  programming 
comply  with  the  statutory  public 
interest  standard  of  section  19  of  the 
1992  Cable  Act  and  section 
628(c)(2)(D)  of  the  Act. 

OMB  Number:  None. 

Title:  Section  76.1003,  Adjudicatory 
Proceedings. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  100 
responses;  20  hours  average  burden 
f>er  response;  2,000  hours  total  annual 
burden. 

Needs  and  Uses:  On  4/1/93,  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-265, 
Implementation  of  Sections  of  the 


2tSS2 


F«deral  Itegfater  /  Vol  58.  No.  97  /  Friday.  May  21.  1993  /  Noticet 


Cable  Television  CootunMr  Protocdoo 

and  Ck)mpetition  Act  of  1992.  Section 
628  of  the  Act  proscribe*  a  cable 
operator,  a  tatrilite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interesC 
or  a  satellite  broadcast  programming 
vendor  from  engaging  in  imCair 
practices  and  directs  the  Commission 
to,  among  other  things,  prescribe 
regulations  to  provide  for  an 
expedited  FCC  review  of  any 
complaints  made  under  this  section. 
Section  76.1003  of  the  Rules  provides 
that  any  aggrieved  multichannel  video 
programming  distributor  intending  to 
file  a  program  access  complaint  must 
Rrst  notify  the  potential  defendant 
cable  operator,  and/or  the  potential 
defendant  satellite  cable  programming 
vendor  or  satellite  broadcast 
programming  vendor,  that  it  intends 
to  file  such  a  complaint  with  the 
Commission.  If  the  parties  cannot 
resolve  the  dispute,  the  complainant 
may  file  a  complaint  with  the 
Commission.  The  information  will  be 
used  by  FCC  staff  to  resolve  disputes 
alleging  unfair  methods  of 
competition  and  deceptive  practices 
by  a  cable  operator,  a  satellite  cable 
pro^amming  vendor  in  which  a  cable 
operator  has  an  attributable  interest, 
or  a  satellite  broadcast  programming 
vendor  where  the  purpose  or  effect  of 
which  is  to  hinder  signiflcantly  or  to 
prevent  any  multichannel  video 
programming  distributor  from 
providing  satellite  cable  programming 
or  satellite  broadcast  programming  to 
subscribers  or  consumers. 

Federal  Cotmnunicatioas  CaauniKtoo. 

Donna  L  Seatrqr, 

Secretary. 

|FR  Doc.  93-12190  F!ted  5-20-93;  8:45  ami 

BtUMQ  cooe  sni-ai-ii 

[Repod  Na  1941] 

Pstitlons  for  Reconsideration  and 
Clarification  and  Requeat  for  Stay  of 
Actiona  in  Ruiemaldng  Proceedinga 

May  13. 19»3. 

Petitions  for  reconsideraticHi  and 
clariHcation  and  request  for  stay  have 
been  filed  in  the  CtHnmission 
rulemaking  proceedings  listed  in  this 
Public  hiotice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239,  1919  M  Street. 
NW..  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  8S7-380a 
Opposition  to  these  petitioos  must  ba 
filed  June  7. 1993.  See  ssctioD  1.4(bKl) 
of  the  Coaimission's  rules  (47  CFR 


1.4(bKl)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Imf>4eroentation  of  the  Cable 
Television  Consumer  Protection 
and  Competition  Act  of  1992. 
Broadcast  Signal  Carriage  Issues. 
(MM  Docket  No.  92-259) 
Numba- of  Petitions  Filed:  21. 

Requeat  fior  Stay 

Subject:  Implementation  of  the  Cable 
Television  Consumer  Protection 
and  Competition  Act  of  1992. 
Broadcast  Signal  Carriage  Issues. 
(MM  Docket  No.  92-259) 
Number  of  Bequests  Filed:  2. 

FaderBl  Communications  Commission. 

Donna  K.  Searcy. 

Secretary. 

[FR  Doc.  93-12022  Filed  5-20-93;  a:4S  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3096-EM] 

Alabama;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 

of  an  emergency  declaration  for  the 

State  of  Alabama  (FEMA-3096-EM). 

dated  March  15, 1993.  and  related 

determinations. 

EFFECTIVE  DATE:  May  11.  1993. 

FOR  FURTHER  OIFORMATION  CONTACT^: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPfn^MENTARY  INFORMATION:  The  notice 
of  an  emergency  declaration  for  the 
State  of  Alabama  dated  March  15. 1993. 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  Mardi  15. 1993: 

Expanded  emergency  assistance  is 
authorized  for  reimbursement  of  eligible 
debris  removal  and  emergency  pro«ectivB 
measure  costs  in  the  counties  of:  Autauga. 
Bibb.  Butler.  Chihon.  Clarke.  Cleburne, 
Conecuh.  Cullman,  Dallas,  DeKalb.  Greene. 
Hale,  Houston,  )ackson,  Marshall,  Perry. 
Pike.  Sumter.  Talladega.  Washington,  and 
Wilcox.  (Already  designated  for  assistance 
for  opening  critical  emergency  access  on 
collector  roads  and  streets,  and  on  minor  and 
principal  roads  for  emergeacy  vehicles, 
authorized  for  five  days.) 


(Catalog  of  Federal  Domestic  Assistance  No 
83.516.  Disaster  Assistance) 
Richard  W.  Kriwn. 

Deputy  Associate  Dtredor.  State  aad  Local 
Programs  and  Support. 
(FR  Doc.  93-12086  Fded  S-20-93:  a:4S  am) 
SNjjNQ  COOC  •ns'oa-ai 


(FEUA-086-OR] 

Iowa;  Mi^or  Disaster  and  Related 
Determiriations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-986-DR).  dated  April  26. 1993. 
and  related  determinations. 

EFFECTIVE  DATE:  May  10.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  G46-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
10, 1993,  the  major  disaster  declaration 
of  April.  26. 1993.  was  amended  under 
the  authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.l. 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Iowa  resulting 
from  severe  storms  and  flooding  on  March 
26. 1993,  through  April  12. 1993,  is  of 
sufficient  severity  and  magnitude  to  warrant 
the  Inclusion  of  Public  Assistance  in  the 
major  disaster  declaration  of  April  26. 1993, 
under  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  ("the  Stafford 
Act"). 

Consistent  with  the  requirement  that 
Federal  assistance  lie  supplemental,  any 
Federal  funds  provided  uiider  the  Stafford 
Act  of  Public  Assistance  will  be  limited  to  7S 
percent  of  the  total  eligible  costs. 

All  other  conditions  specified  in  the 
original  declaration  remain  the  same. 

Please  notify  the  Governor  of  the  State  of 
Iowa  and  the  Federal  Coordinating  Officer  of 
this  amendment  to  my  major  disaster 
declaration. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Iowa  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Black  Hawk,  Butler,  and 
Linn  for  Public  Assistance.  (Already 
designated  for  Individual  Assistance.) 

The  counties  of  Floyd,  Kossuth,  and 
Mitchell  for  Individual  Assistance  and  PuMic 
Assistanoe. 


IMI 
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(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  Lee  Win, 

Director 

IFR  Doc  93-12087  Filed  S-20-93;  8:45  am] 
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[FEMA-988-DR] 

Maine;  Major  Diaaater  and  Related 
Determlnationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine  (FEMA- 
988-DR),  dated  May  11, 1993,  and 
related  determinations. 
EFFECTIVE  DATE:  May  11,  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
11, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C 
5121  ef  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine,  resulting 
from  flooding,  heavy  rain,  snowmeh,  and  ice 
jams  on  April  9, 1993,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the 'State  of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
•  available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  by  supplemental,  any  Federal 
funds  provided  tmder  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

"Hie  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Edward  A.  Thomas  of 
the  Federal  Emergency  Management 


Agency  to  act  as  the  Federal 
Coordinating  OfRca  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Androscoggin,  Aroostock,  Franklin, 
Kennebec,  Oxffbrd,  Piscataquis,  Penobscot, 
Somerset,  and  Waldo  Counties  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
James  Lee  Witt, 
Director. 

(FR  Doc.  93-12085  Filed  5-20-93;  8:45  am] 
BNJJNQ  CODE  tn»-e»-M 


[FEMA-M9-DR] 

Missouri;  Major  Disaater  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Missouri 
(FEMA-989-DR),  dated  May  11, 1993, 
and  related  determinations. 
EFFECTIVE  DATE:  May  11, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
11, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Missouri, 
resulting  from  severe  stonns  and  flooding  on 
April  15, 1993,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Missouri. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  You  may 
request  an  amendment  to  this  declaration  for 
Public  Assistance,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  AssisUnc« 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  M.  Pugh,  Jr.  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Missouri  to  have 
been  affected  adversely  by  this  declared 
major  disaster. 

St.  Charles  and  Lincoln  Counties  for 

Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
James  Lee  Witt, 
Director 

IFR  Doc.  93-12084  Filed  5-20-93;  8:45  am) 
BNJJNOCOOC  STis-aa-M 

[FEMA-M1-OR] 

Oklahoma;  Major  Disaster  and  Related 
Determlnationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTKM:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-991-DR),  dated  May  12, 1993, 
and  related  determinations. 
EFFECTIVE  DATE:  May  12,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  WFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
12, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.],  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  severe  stonns,  tornadoes,  and 
flooding  on  May  8,  1993,  and  continuing  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  nujor 
disaster  exists  in  the  State  of  Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
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available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  You  may 
request  an  amendment  to  this  declaration  for 
PudUc  Assistance,  if  warranted.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  pwrcent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
Nhplementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Graham  L.  Nance  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfRcer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Kingfisher.  Logan.  Oklahoma,  and  Payne 

Counties  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance] 
luMt  Lee  Win. 
Director. 

(FR  Doc.  93-12089  Filed  5-20-93;  8:45  am] 
■ujNa  COM  «7i«-a»-H 


[FEMA-99(>-DR] 

Vermont;  Major  DiMster  and  Related 
Determination* 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Vermont 
(FEMA-990-DR).  dated  May  12, 1993, 
and  related  determinations. 
EFFECTIVE  DATE:  May  12.  1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
8UI>Pt.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
12, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Vermont. 


resulting  from  lake  and  river  flooding  caused 
by  heavy  rain  and  snowmelt  on  April  24, 
1993,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Vermont. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Edward  A.  Thomas  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Vermont  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Addison,  Chittenden,  Franklin,  and  Grand 

Isle  Counties  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Junes  Lee  WiH. 
Director. 

[FR  Doc.  93-12088  Filed  5-20-93;  8:45  am) 
BtLUNQ  COOE  (Tlt-^a-M 


FEDERAL  MARITIME  COMMISSION 

Charter  Agreefnent(s)  Filed;  MOUHMM 
Space 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 


which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  217-011376-001. 

Title:  The  MOL/HMM  Space  Charter 
Agreement  in  the  Far  East-U.S.  Pacific 
Northwest  Trades, 

Parties:  Mitsui  O.S.K.  Lines.  Ltd. 
Hyundai  Merchant  Marine  Co..  Ltd. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement  for 
one  (1)  year. 

Dated:  May  17, 1993. 

By  Order  of  the  Federal  Maritime 
Conunission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

(FR  Doc.  93-12036  Filed  5^20-93;  8:45  am) 
BiUJNG  C00€  irao-Oi-M 


FEDERAL  RESERVE  SYSTEM 

James  C.  Davison,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S  C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  9, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  fames  C.  Davison,  to  acquire  an 
additional  9.59  percent  of  the  voting 
shares  through  stock  redemption  of 
Corydon  Bancorporation.  Corydon. 
Iowa,  for  a  total  of  29.99  percent,  and 
thereby  indirectly  acquire  Corydon  State 
Bank,  Corydon,  Iowa. 

2.  Terry  N.  Jost,  to  acquire  an 
additional  27.24  percent  through 
acquisition  and  22.37  percent  through 
stock  redemption  of  Corydon 


IMI 


Bancorporation,  Corydon,  Iowa,  for  a 
total  of  70.01  percent,  and  thereby 
indirectly  acquire  Corydon  State  Bank, 
Corydon,  Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  John  A.  Bninner,  Jr.,  Marked  Tree, 
Arizona;  to  acquire  an  additional  2.40 
percent  of  the  voting  shares  of  Marked 
Tree  Bancshares,  Inc.,  Marked  Tree, 
Arizona,  for  a  total  of  26.71  percent,  and 
thereby  indirectly  acquire  Marked  Tree 
Bank,  Marked  Tree,  Arizona. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

J.  David F.  Bolger,  Ridgewood,  New 
Jersey;  to  acquire  100  percent  of  the 
voting  shares  of  S  *  S  Holding 
Company,  Meridian,  Idaho,  and  thereby 
indirectly  acquire  Farmers  and 
Merchants  State  bank.  Meridian,  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
Syslem.May  17, 1993. 
Iflnniier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
PR  Doc.  93-12055  Filed  5-20-93;  8:45  ami 
•lUJNO  COOC  (SlO-OI-f 
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The  Long-Term  Credit  Bank  of  Japan, 
Ltd.,  et  al.;  Acquisition*  of  Companies 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  appUed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effiects,  such 
as  undue  concentration  of  resources. 


decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  14, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  The  Long-Term  Credit  Bank  of 
Japan,  Ltd.,  Tokyo,  Japan;  to  acquire 
certain  assets  of  Franchise  Mortgage 
Acceptance  Corporation,  a  California 
Corporation,  and  Franchise  Mortgage 
Acceptance  Corporation,  L.P.,  a 
California  limited  partnership  relating 
to  FMAC  Croup's  business  of  making, 
acquiring,  servicing  and  selling  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Fifth  Third  Bancorp,  Qndnnati, 
Ohio;  to  acquire  Shelby  County 
Bancorp,  Shelbyville,  Indiana,  and 
thereby  indirectly  acquire  Shelby 
County  Savings  Bank,  FSB,  Shelbyville, 
Indiana,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

I.  Mountain  Parks  Financial  Corp., 
Minneapolis,  Minnesota;  to  acquire 
Mountain  Parks  Data  Corp.,  Golden, 
Colorado,  and  thereby  engage  in 
providing  data  processing  services  to 
unaffiliated  banks  and  other  financial 
institutions  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Rese>ve 
System,  May  17, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-12056  Filed  5-20-93;  8:45  am) 
MUJNO  COOC  oio-et-p 


OnBancorp,  Inc.,  et  at.;  Fonnations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  ere 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  14, 
1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  OnBancorp,  Inc.,  Syracuse,  New 
York;  to  merge  with  Franklin  First 
Financial  Corp.,  Wilkes-Barre, 
Pennsylvania,  and  thereby  indirectly 
acquire  Franklin  First  Savings  Bank, 
Wilkes-Barre,  Pennsylvania.  In 
connection  with  this  application, 
Franklin  First  Financial  Corp,  Wilkes- 
Barre,  Pennsylvania,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Franklin  First  Savings  Bank, 
Wilkes-Barre,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  SouthTrust  Corporation, 
Birmingham,  Alabama;  to  convert  its 
subsidiary.  SouthTrust  Bank.  FSB. 
Concord,  North  Carolina,  to  a  state- 
chartered  commercial  bank  operating 
under  the  title  SouthTrust  Bank  of 
Central  Carolina,  Concord,  North 
Carolina. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
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South  Akard  Street.  Dallas.  Texas 
75222; 

1.  First  Community  Bankshams.  Lac^ 
Winnfield,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  94.86 
percent  of  the  voting  shares  of  Winn 
Bancshares.  Inc.  Winnfield,  Louisiana, 
and  thereby  indirectly  acquire  Winn 
State  Bank  and  Trust  Company. 
Winnfield,  Louisiana. 

Board  of  Gowsfnon  of  tfaa  Pedsral  Raaarvs 
Systflm,  May  17. 1993. 

AsstxiatB  Swretaiyofthe  Board. 

(FR  Doc  93-12057  Filed  5-20-93-,  8t4S  am] 

MLLMQ  COOe  t>1«-«t-r 


Society  Corporatton,  e(  ei.;  Notice  of 
Applic^ions  to  Engage  de  novo  in 
Permisalble  Nonbanking  Activltiee 

The  companies  listed  in  this  notice 
have  nied  an  application  undsr  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  he 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  June  9. 1993. 

A.  Federal  Resarre  Bank  of  Cleveland 
Oohn  ).  Wixtad.  jr..  Vice  President)  1455 
East  Sixth  Street.  Qeveland.  Ohio 
44101: 

J.  Society  Corporation,  Cleveland, 
Ohio;  to  engage  de  novo  through  its 
subaidiary.  Society  Equipment  Leasing 
Company.  Cleveland,  Ohio,  in  real 
property  leasing  activities,  under  an 
arrangement  that  constitutes  full  payout, 
acting  as  agent,  broker,  or  advisor  in 
such  leasing  and  to  engage  in 
commerciafloan  transactions  pursuant 
to  §§  225.25(bK5)  and  (bHl)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S,  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Principal  National  Bancorp, 
Pontiac,  Illinois;  to  engage  de  novo  in 
making  and  servicing  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
the  State  of  Illinois. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Cbambanco,  Inc..  Chambers, 
Nebraska;  to  engage  de  novo  in  making 
and  servicing  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

Boanl  of  Governors  of  the  Federal  Reserve 
S>'Staia.May  17, 1993. 
lennifer  |.  JofaBBoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-12058  Filed  5-20-93;  8:45  am] 
numa  cxxx  utt-m-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  Resettlement 

Refugee  Resettlement  Program: 
Proposed  Allocations  to  States  of  FY 
1993  Funds  for  ftefugee  Social 
Services  and  for  Refugees  Wtx>  Are 
Former  Poiiticai  Prisoners  From 
Vietnam 

AGENCY:  O^ioe  of  Rehigee  ^  Resettlement 
(ORR),  ACF.  HHS. 


ACTION:  Notice  of  proposed  allocations 
to  States  of  FY  1993  funds  for  refugee 
social  services  and  for  refugees  who  are 
former  political  prisoners  firom  Vietnam. 

SUMMARY:  This  notice  announces  the 
proposed  allocations  to  States  of  FY 
1993  funds  for  social  services  under  the 
Refugee  Resettlement  Program  (RRP).  In 
order  to  help  meet  the  special  needs  of 
former  political  prisoners  from  Vietnam, 
the  Director  proposes  to  add  to  the 
formula  allocation  $2,000,000  in  funds 
previously  set  aside  for  social  services 
discretionary  projects.  In  the  final 
notice,  allocation  amounts  could  be 
adjusted  after  considering  comments 
and  evidence  from  States  on  population 
estimates. 

DATES:  Comments  on  the  allocations 
provided  for  in  this  nc^ioe  will  be 
considered  if  received  by  June  21, 1993. 
ADDRESSES:  Address  virritten  comments, 
in  duplicate,  to:  Toyo  A.  Biddle,  Office 
of  Refugee  Resettlement,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade  SW..  Washington.  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 
SUPPI.EIIENTARY  INFORMATION: 

I.  Amounts  Proposed  for  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $80,806,336  in  FY 
1993  refugee  social  service  funds  as  part 
of  the  FY  1993  appropriations  for  the 
Department  of  Health  and  Human 
Services  (Pub.  L.  No.  102-394). 

Of  the  total  of  $80,806,336,  the 
Director  of  ORR  proposes  to  make 
available  to  States  $66,665386  (65%) 
under  the  allocation  formulas  set  out  in 
this  notice.  These  funds  would  be  made 
available  for  the  purpose  of  providing 
social  services  to  refugees.  In  addition, 
the  Director  of  ORR  proposes  to  make 
available  $2,000,000  bom  discretionary 
social  service  funds  to  be  allocated 
under  the  formula  in  this  notice  for 
services  to  former  political  prisoners 
from  Vietnam.  The  allocation  amounts 
proposed  in  this  notice  could  be 
adjusted  slightly  in  the  final  notice  after 


*  b)  additioa  to  pantMM  •dnitlod  to  dta  Uiui«d 
Stales  M  lutumm  voder  s«ctioa  Z07  of  (he 
ImmigiaUoa  aod  Nationality  Act  (INA]  or  granted 
asylum  under  section  206  of  the  INA.  eligibility  lor 
refugee  social  services  also  tndudaa:  (1)  Cuban  and 
Hailiao  eotrantj^  ander  section  501  of  iJm  Rehigea 
Education  Assistance  Act  of  laso  (Pub.  L.  No.  96- 
422);  (2)  certain  Amera^ians  from  Vietnaoi  who  are 
admitted  to  the  U.S.  as  immigrant*  iiodaf  sectioa 
5S4  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act,  1988.  as 
included  tn  the  FY  IMS  Coatinuktg  Resolutioa 
(Pub.  L.  Na  100-202):  and  (3)  certaio  Ajserasians 


from  Vielnaai.  toclnding  VS.  citizens,  under  litla 
D  of  the  Foraiga  Operations,  Export  Finaociag.  and 
Related  Programs  Approprialioos  Acts.  19S9  (Pub. 
L.  No.  100-461).  1990  (Pub.  L.  No.  101-167),  and 
1991  (Pub.  L  No.  101-S13).  For  convenience,  the 
term  "Mfogee"  is  used  in  this  ootioe  to  encompass 
all  such  eli^ble  persons  unless  the  specific  context 
indicates  otherwise. 

Refugeas  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-initiative 
admiseioos  are  not  eiigMe  to  be  serv«d  under  the 
social  service  proKian  (or  uadat  other  prograau 
supported  by  FwleraJ  refugee  binds)  during  their 
period  of  coverage  under  their  sponsoring  agency's 
agreement  with  the  Department  of  State— usually 
two  years  fron  their  dale  of  arrival  or  until  ttiey 
obtain  pMiaenent  reeideal  aliea  etetua.  whicbowar 
comes  fust. 


taking  into  consideration  any 
population  adjustments  (see  Section  VI. 
below). 

A.  Discretionary  Social  Service  Funds 
for  Vietnamese  Political  Prisoners 

In  recognition  of  the  special 
vulnerability  of  refugees  who  are  former 
political  prisoners  from  Vietnam,  the 
Director  of  ORR  proposes  to  set  aside 
$2,000,000  from  discretionary  social 
service  funds  to  be  allocated  under  the 
formula  set  forth  in  this  annoimcement, 
based  on  the  number  of  actual  political 
prisoner  arrivals  in  FY  1992.  The 
proposed  formula  allocation  is  shown 
separately  in  Table  1  (cols.  7  and  8). 
States  would  be  required  to  use  this 
allocation  to  provide  services,  as 
described  below,  to  recent  arrivals  from 
Vietnam  who  are  former  political 
prisoners  and  members  of  their  families. 

Allowable  services  for  the  above-cited 
funds  for  political  prisoners  include  the 
following  direct  services:  (1)  Specialized 
orientation  and  adjustment  services, 
including  peer  support  activities;  and 
(2)  specialized  employment-related 
services,  as  needed.  Under  no 
circumstances  may  these  funds  be  used 
for  direct  cash  payments  or  stipends,  or 
for  the  purchase  of  advertising  space  or 
air  time. 

Allowable  services  under  this 
allocation  for  Vietnamese  political 
prisoners  are  intended  to  supplement, 
not  to  supplant,  those  services  provided 
to  refugees  in  general  under  the  social 
service  formula  allocation,  discussed 
below. 

ORR  intends  to  provide  technical 
assistance  to  States  and  organizations 
that  request  it  to  assure  effective 

firogram  development  and 
mplementation. 

Because  these  funds  are  proposed 
specifically  for  services  for  former 
political  prisoners  from  Vietnam,  States 
which  allocate  social  service  funds  to 
other  local  administrative  jurisdictions, 
such  as  counties,  shall  do  so  for  these 
funds,  using  a  formula  which  reflects 
recent  and  anticipated  arrivals  of  this 
target  population  only. 

ORR  strongly  encourages  States  and 
other  contracting  jurisdictions,  in 
selecting  service  providers  for  the 
above,  to  award  these  funds,  to  the 
extent  possible,  to  qualified  refugee 
mutual  assistance  associations  with 
experience  serving  the  target  population 
and  that  all  contractors  receiving  these 
funds  will  have  Vietnamese  language 
capacity  and  Vietnamese  cultural 
understanding. 

B.  Refugee  Social  Service  Funds 

The  population  Rgures  for  the  social 
service  allocation  include  refugees, 
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Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  since  these  populations 
may  be  served  through  funds  addressed 
in  this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  in  order 
to  use  funds  on  behalf  of  entrants  as 
well  as  refugees.) 

The  Director  proposes  to  allocate 
$68,685,386  to  States  in  the  following 
manner: 

•  $65,185,396  would  be  allocated  on 
the  basis  of  each  State's  proportion  of 
the  national  population  of  refugees  who 
had  been  in  the  U.S.  3  years  or  less  as 
of  October  1. 1992  (including  a  floor 
amount  for  States  which  have  small 
refugee  populations). 

•  $3,500,000  would  be  allocated  on 
the  basis  of  each  State's  proportion  of 
the  3-year  refugee  population  (including 
a  floor  amoimt  of  $5,000  for  States  with 
small  refugee  populations)  in  order  to 
provide  an  incentive  for  States  to  fund 
refugee  mutual  assistance  associations 
(MAAs).  A  written  assurance  that  these 
optional  funds  will  be  used  for  MAAs 

is  required  in  order  for  a  State  to  receive 
the  funds.  Guidance  to  States  regarding 
this  assurance  is  provided  below. 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  Nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contracts  [for  social 
services)  •  •  •  shall  be  allocated 
among  the  States  based  on  the  total 
number  of  refugees  (including  children 
and  adults)  who  arrived  in  the  United 
States  not  more  than  36  months  before 
the  beginning  of  such  fiscal  year  and 
who  are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Register  of  August  29. 1991.  section  I. 
"Allocation  Amounts"  (56  FR  42745),  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  will  be 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000,  then— 

(1)  a  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  for  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regular  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 
under  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 


$75,000.  a  base  amount  of  $75,000  is 
provided  for  the  State. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  established  in  the  FY  1991  notice, 
will  be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,120,950  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  is  expected  to  be  used  by  ORR 
on  a  discretionary  basis  to  provide 
funds  for  individual  projects  intended 
to  contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  The  discretionary  funds  would 
primarily  support  specific  program 
activities  designed  to:  (1)  Reduce 
welfare  dependency  in  States  with  large 
numbers  of  refugees  on  welfare;  and  (2) 
address  the  needs  of  special  populations 
who  experience  particular  difficulty 
adjusting  to  life  in  the  U.S.  (As 
indicated  earlier,  $2,000,000  of  these 
discretionary  funds  would  be  allocated 
to  States  under  this  notice  for  services 
for  former  political  prisoners  from 
Vietnam.)  One  announcement  of  the 
availability  of  funding  and  grant 
application  procedures  has  been  issued: 
Availability  of  Funding  for  Planned 
Secondary  Resettlement  of  Refugees,  57 
FR  12130,  April  8, 1992.  ORR  expects  to 
continue  emphasis  on  discretionary 
grants  to  address  problems  of  persistent 
welfare  dependency  and  to  promote 
favorable  resettlement  opportunities. 
Announcements  will  be  made  when 
discretionary  initiatives  are  decided  on. 

Population  To  Be  Served 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
social  service  programs  are  not  limited 
to  refugees  who  have  been  in  the  U.S. 
only  3  years.  States  may  provide 
services  without  regard  to  an  individual 
refugee's  length  of  residence,  in 
accordance  with  the  requirements  of  45 
CFR  part  400,  subpart  I— Refugee  Social 
Services,  published  in  the  Federal 
Register  of  February  3, 1989  (54  FR 
5481).  However,  in  keeping  with  45  CFR 
400.147(a),  a  State  must  allocate  an 
appropriate  portion  ofits  social  service 
funds  for  services  to  newly  arriving 
refugees  who  have  been  in  the  U.S.  less 
than  one  year. 

While  45  CFR  400.147(b)  requires  that 
in  providing  employability  services,  a 
State  must  give  priority  to  a  refugee  who 
is  receiving  cash  assistance,  social 
service  programs  should  not  be  limited 
exclusively  to  refugees  who  are  cash 
assistance  recipients.  Social  services 
may  be  provided  to  any  refugee  in  need 
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of  services,  regardleM  of  whether  the 
refugee  is  receiving  cash  assistance. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations,  services  may  be 
provided  to  a  U.S.-bom  minor  child  in 
a  family  in  which  both  parents  are 
refugees  or,  if  only  one  parent  is 
present,  in  which  that  parent  is  a 
refugee;  and  (2)  under  the  FY  1989 
Foreign  Operations,  Export  Financing, 
and  Related  Progranu  Appropriations 
Act  (Pub.  L.  No.  100-461),  services  may 
be  provided  to  an  Amerasian  from 
Vietnam  who  is  a  U.S.  citizen  and  who 
enters  the  U.S.  after  October  1, 1988. 

Service  Priorities 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  the  Director  expects  States  to 
"insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction."  In  addition. 
States  are  expected  to  make  sure  that 
services  are  provided  in  a  manner  that 
encourages  the  use  of  bilingual  women 
on  service  agency  staffs  to  ensure 
adequ£le  service  access  by  refugee 
women.  In  order  to  facilitate  rehigee 
seIf-suppo)t.  the  Director  also  expects 
States  to  implement  strategies  which 
address  simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit,  particularly  in 
the  case  of  large  families.  States  are 
expected  to  make  every  effort  to  assure 
the  availability  of  day  care  services  in 
order  to  allow  women  with  children  the 
opportunity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
day  care  may  be  treated  as  a  priority 
employment-related  service  under  the 
refugee  social  services  program.  States, 
however,  are  expected  to  use  day  care 
funding  from  other  publicly  funded 
mainstream  programs  as  a  prior  resource 
and  are  expcNcted  to  \gotk  with  service 
providers  to  assure  maximum  access  to 
other  publicly  funded  resources  for  day 
care. 

In  accordance  with  45  CFR  400.146,  if 
a  State's  cash  assistance  dependency 
rate  for  refugees  (as  defineo  in  section 
400.146(b))  is  55%  or  more,  funds 
awarded  under  this  notice  for  the  basic 
and  MAA  incentive  allocations  are 
subject  to  a  requirement  that  at  least 
85%  of  the  State's  award  be  used  for 
employability  services  as  set  forth  in 
section  400.154.  ORR  expects  these 
funds  to  be  used  for  services  which 
directly  enhance  refugee  employment 
potential,  have  spedSc  employment 
objectives,  and  are  designed  to  enable 
refugees  to  obtain  jobs  in  less  than  one 


year  as  part  of  a  plan  to  achieve  self- 
sufGciency.  This  reflects  the 
Congressional  objective  that 
"employable  refugees  should  be  placed 
in  jobs  as  soon  as  possible  after  their 
arrival  in  the  United  States"  and  that 
social  service  funds  be  focused  on 
"employment-related  services,  English- 
as-a-second-language  training  (in  non- 
work  hours  where  possible),  and  case- 
management  services".  (DMA,  section 
421(a)(1)(B).) 

Since  current  welfare  dependency 
data  are  not  available,  those  States  that 
historically  have  had  dependency  rates 
at  55%  and  above  are  invited  to  submit 
a  request  for  a  waiver  of  the  85% 
requirement  if  they  can  provide  reliable 
documentation  that  demonstrates  a 
lower  dependency  rate. 

ORR  will  consider  granting  a  waiver 
of  the  85%  provision  if  a  State  meets 
one  of  the  following  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
the  dependency  rate  of  refugees  who 
have  biaen  in  the  U.S.  24  months  or  less 
is  below  55%  in  the  State. 

2.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  that  (a)  less 
than  85%  of  the  State's  social  service 
allocation  is  sufficient  to  meet  all 
employment-related  needs  of  the  State's 
refugees  and  (b)  there  are  non- 
employment-related  service  needs 
which  are  so  extreme  as  to  justify  an 
allowance  above  the  basic  15%.  Or 

3.  In  accordance  with  section 
412(c)(1)(C)  of  tile  INA.  tiie  State 
submits  to  the  Director  a  plan 
(established  by  or  In  consultation  with 
local  governments)  which  the  Director 
determines  provides  for  the  maximum 
appropriate  provision  of  employment- 
related  services  for,  and  the  maximum 
placement  of,  employable  refugees 
consistent  with  performance  standards 
established  under  section  106  of  the  Job 
Training  Partnership  Act. 

In  keeping  with  Congressional  intent 
with  respect  to  the  FY  1993 
appropriation.  States  must  use  social 
service  funds,  to  the  maximum  extent 
possible,  for  specialized  refugee  service 
programs  in  addition  to  and  not 
duplicative  of  mainstream  employment 
programs.  The  Report  of  the  House 
Appropriations  Committee  (H.R.  No. 
102-708.  p.  117)  states: 

The  Committee  intends  that,  to  the 
maximum  extent  possible,  States  will  use 
social  services  funds  for  specialized  refugee 
services  progranu  that  address  the  specific 
language,  vocational  and  cultural  needs  of 
the  refugees,  in  addition  to  and  not 
duplicative  of  other  federally  funded 
mainstream  employment  services  that  are 
available  for  low  Income  and  needy  persons. 


States,  therefore,  must  limit  refugee 
social  service  funds,  to  the  maximum 
extent  possible,  to  the  provision  of 
refugee-specific  services  that  are  in 
addition  to,  and  not  duplicative  of,  the 
regular  emplojrment  services  provided 
to  low-income  people  through  State 
JOBS  programs  and  other  mainstream 
employment  programs. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  Section  412(e)(7)(A)  of  the  INA 
provides  that: 

The  Secretary  (of  HHS|  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  IJnited  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  (social)  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfore 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
%vith  respect  to  applications  for  such 
projects  (50  FR  24583.  June  11,  1985). 
The  notice  on  alternative  projects  does 
not  contain  provisions  for  the  allocation 
of  additional  social  service  funds 
beyond  the  amounts  proposed  for 
availability  in  this  notice.  Therefore  a 
State  whidi  may  wish  to  consider 
carrying  out  such  a  project  should  take 
note  of  this  in  planning  its  use  of  social 
service  funds  being  allocated  under  the 
present  notice. 

MAA  Set- Aside 

ORR  believes  that  the  continued  and/ 
or  increased  utilization  or  qualified 
refugee  mutual  assistance  associations 
(MAAs)  in  the  provision  of  social 
services  promotes  appropriate  use  of 
services  as  well  as  the  effectiveness  of 
the  overall  service  system.  Therefore 
additional  funds  which  would  be 
targeted  specifically  to  these 
organizations  have  been  included  as  an 
optional  award  to  States  which  would 
use  them  for  this  purpose. 

ORR  believes  it  is  essential  to  build 
the  capacity  of  MAAs  as  community- 
based  organizations  in  order  to  enable 
these  organizations  to  continue  serving 
their  communities  well  into  the  future. 
Therefore.  ORR  considers  the  MAA 
incentive  allocation  to  represent  the 
minimum  commitment  a  State  should 
make  in  social  service  funding  to 
qualified  MAAs.  In  addition,  ORR 
strongly  encourages  States  to  give 
priority  to  MAAs  in  contracting  for 
social  services,  particularly  eroplojrment 
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services,  whenever  bidd«8  are  equally 

Sualified,  if  the  ethnic  composition  of 
le  MAA  is  the  same  as  the  refugee 
populati(H)  to  be  served. 

In  order  to  receive  the  MAA  incentive 
funds,  the  appropriate  State  agency 
official  would  have  to  provide  written 
assurance  to  the  Office  of  Refugee 
Resettlement  that  the  following 
conditions  would  be  observed  by  the 
State  agency  in  using  funds  made 
available  to  the  State  under  this  special 
allocation: 

1.  That  such  funds  will  be  used  to 
fund  qualified  refugee  mutual  assistance 
associations  for  the  direct  provision  of 
services  to  refugee  clients. 

2.  That  the  MAA  incentive  allocation 
is  subject  to  and  included  under  ORR's 
e)qjectation  that  the  total  amount  of 
social  service  funds  allocated  by  this 
notice  to  a  State  be  used  primarily  for 
the  provision  of  employability  services, 
as  defined  in  45  CFR  400.146  and 
400.154. 

3.  That  the  State  agency  will  observe 
the  following  deHnition  of  a  mutual 
assistance  association: 

a.  The  organization  must  be  legally 
incorporated  as  a  nonproRt 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  will  be  comprised 
of  refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

4.  That  the  State  agency  will  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 
services  to  refugee  clients  in  subsequent 
years. 

Written  assurances  should  be  sent  to 
the  Director,  Office  of  Rehigee 
Resettlement,  370  LTnfant  Promenade 
SW.,  Washington,  DC  20447.  States 
must  respond  by  30  days  from  the  date 
of  this  notice  in  order  to  avail 
themselves  of  this  special  allocation. 

State  Administration 

States  are  reminded  that  under 
current  regulations  at  45  CFR  400.206 
and  400.207,  States  have  the  flexibility 
to  charge  the  following  types  of 
administrative  costs  against  their 
refugee  program  social  service  grants,  if 
they  so  choose:  Direct  and  indirect 
administrative  costs  incurred  for  the 
overall  management  and  operation  of 
the  State  refugee  program,  including  its 
coordination,  planning,  policy  and 
program  development,  oversight  and 
monitoring,  data  collection  and 
reporting,  and  travel.  See  also  State 
Transmittal  No.  68-40. 


n.  (Reserved  for  DiacuMioa  of 
CommenU  in  Final  Noticel 

IIL  Allocatioa  Formula 

Of  the  funds  available  for  FY  1993  for 
social  services,  $65,185,386  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  formula  specified  below.  A 
State's  allowable  allocation  will  be 
calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose:  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by  — 

3.  The  number  of  persons  m  item  2, 
above,  in  the  State  as  of  October  1, 1992, 
adjusted  for  estimated  secondary 
migration. 

The  calculation  above  will  yield  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account 

MAA  incentive  award  supplements 
are  allocated  on  the  same  3-year 
population  basis  as  that  used  in  the 
social  service  formula.  These  funds  will 
be  made  available  contingent  upon 
letters  of  assurance  from  States,  as 
described  previously. 

Allocations  for  political  prisoners  are 
based  on  FY  1992  arrival  numbers  for 
this  group  in  each  State  from  the 
Rehigee  Data  Center  and  are  limited  to 
States  with  170  or  more  political 
prisoner  arrivals.  We  have  limited  the 
population  base  to  FY  1992  political 
prisoner  arrival  numbers  because  these 
funds  are  intended  to  serve  recent 
arrivals.  We  have  not  included  States 
with  fewer  than  170  former  political 
prisoners  in  the  political  prisoner 
allocations  formula  because  the 
resulting  level  of  hinding  would  be 
insignificant.  In  these  States,  we  believe 
the  small  number  of  political  prisoners 
could  be  served  under  the  State's 
refugee  social  services  program. 

rv.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1993  are  based 
on  data  on  refugee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1.  1992.  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationalities  and 
Amerasians  from  Vietnam.  Figures  on 
the  number  of  Cuban  and  Haitian 
entrants  resettled  are  obtained  from 
several  sources,  including  the  ORR 


Florida  office  and  the  Immigration  and 
Naturalization  Service. 

For  fiscal  year  1993,  ORR's  formula 
allocations  for  the  States  for  sodal 
services  for  refugees  are  based  on  the 
numbers  of  refugees  who  arrived,  and 
on  the  numbers  of  entrants  who  arrived 
or  were  resettled,  during  the  preceding 
three  fiscal  years:  1990,  1991,  and  1992. 
Therefore,  estimates  have  been 
develop>ed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1. 1989.  and 
September  30, 1992,  who  are  thought  to 
be  living  in  each  State  as  of  October  1, 
1992.  Refugees  admitted  under  the 
Federal  Government's  private-sector 
initiative  are  not  included,  since  their 
assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  under  an  agreement  with 
the  Department  of  State. 

The  figures  on  arrivals  of  refugees  and 
Amerasians  used  in  developing  these 
population  estimates  were  based  on 
final  arrival  data  by  State  for  FY  1990. 
FY  1991 .  and  FY  1992.  Deductions  were 
made  for  refugees  resettled  under  the 
private  sector  initiative.  The  figures  on 
Cuban  and  Haitian  entrants  were  based 
•  on  arrival  data  by  State  for  FY  1990,  FY 
1991,  and  FY  1992. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11. 
The  total  migration  reported  by  each 
State  was  summed,  yielding  in-  and  out' 
migration  figures  and  a  net  migration 
figure  for  each  State.  The  net  migration 
figure  was  applied  to  the  State's  total 
arrival  figure,  resulting  in  a  revised 
population  estimate.  Because  the 
reporting  period  covered  on  Form  ORR- 
11  was  a  maximum  of  only  8  months  as 
of  June  1992  for  the  majority  of  States 
whose  reporting  base  was  their  cash/ 
medical  assistance  caseload,  extra 
weight  was  given  to  the  secondary 
migration  reported  by  those  States  to 
arrive  at  estimates  of  secondary 
migration  over  a  36-month  period.  In 
1992,  no  count  of  recently-arrived 
refugee  children  was  available  from  the 
Department  of  Education  for  use  as  a 
comparison. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  included 
in  the  refugee  figures. 

Table  1,  oelow,  shows  the  estimated 
3-year  populations,  as  of  October  I, 
1992.  of  refugees  (col.  1),  entrants  (col, 
2).  and  total  refugees  and  entrants  (coL 
3):  the  formula  amounts  which  the 
population  estimates  yield  (col.  4);  the 
proposed  allocation  amounts  after 
allowing  for  the  minimum  amounts  (col. 
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5);  and  the  proposed  amounts  available 
as  an  incentive  to  States  to  use  MAAs 
as  service  providers  (col.  6).  Table  1  also 
shows  the  number  of  former  political 
prisoner  arrivals  in  FY  1992  (col.  7);  and 
the  allocation  amounts  for  services  to 
this  population  (col.  8). 

These  population  estimates  and 
proposed  allocation  amounts  are 
intended  to  be  as  close  to  the  Rnal  * 


figures  as  was  possible  at  the  time  they 
were  developed.  However,  revisions 
may  need  to  be  made,  based  on  data 
submitted  by  States  in  accordance  with 
Section  VI  of  this  notice,  and  all 
population  estimates  and  allocation 
amounts  may  change  somewhat  as  a 
result. 

A  detailed  explanation  of  the 
development  of  data  used  in  this 


formula  allocation  can  be  obtained  by 
writing  to  the  address  indicated  in 
Section  VI  of  this  notice. 

V.  Proposed  Allocation  Amounts 

Funding  will  be  contingent  upon  the 
submittal  and  approval  of  a  State  annual 
services  plan.  Tlie  following  amounts 
are  proposed  for  allocation  for  refugee 
social  services  in  FY  1993: 


Tabie  1.— Estimated  3-Year  Refugee/Entrant  Popvaations  of  States  Participating  in  the  Refugee 
Program  and  Proposed  Social  Service  Formula  Amounts  and  Allocations  for  FY  1993;  and 
Former  Political  Prisoner  Arrivals  and  Proposed  Auocations  for  FY  1993' 


state 


Refu- 
gees 


(1) 


Entrants 


(2) 


Total 
popu- 
lation 


(3) 


Formuia 
amount 


W 


Pnsposed  al- 
location 


(5) 


MAA  In- 
centive 
proposed 
allocation 


(6) 


Former 
political 
prisor>er 
arrivals 
from  Viet- 
nam in 
FY  1992 

(7) 


Formef 

politicai 

prisoner 

proposed 

allocation 


(8) 


Alabama 

Alaska  

Ari2ona 

Arltansas 

Califomia 

Colorado  

Connecticut 

Deiaware 

District  of  Columbia 

FkxkJa  ....^. 

Georgia 

Hawaa , 

Idaho , 

IMnote 

Indiana 

kMMI  , 

Kansas  

Kentucky 

Louisiana 

Maryland  , 

Massachusetts 

MKhigan 

Minrwsota  

Mississippi 

Missouri 

Montar« 

Net)raska 

Nevada „.. 

New  Hampshire  .... 

New  Jersey  

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Ohto  

OMahonta 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  „ 

Vermont  

Virginia 

Washington 

West  Virginia 


894 

147 
4,511 

447 

95,525 

3,678 

3,734 

135 

2,897 

12,696 

7.650 

929 

931 
13.478 

988 
2,767 
2,147 
1.817 
2,485 

750 

7,450 

11.574 

7,065 

6.683 

268 
4,976 

273 
2,379 

883 

673 

7.567 

1,080 

61,860 

3.893 

809 
5,891 
1,370 
6,527 
11,207 
1,421 

326 

891 

3,108 

17,226 

1,855 

722 

6,045 

17.383 

122 


18 
0 

29 

0 

529 

2 

73 
9 

21 
16.063 

58 
0 
1 

96 
7 
2 
1 

15 

57 

1 

235 

283 

31 
0 
0 

26 

0 

2 

139 

0 

794 

63 
683 

24 
0 

46 
2 

54 

85 

11 
2 
0 

20 

148 

0 

0 

20 
0 
0 


912 

147 
4,540 

447 

96.054 

3.680 

3,807 

144 

2,918 

28,759 

7.708 

929 

932 
13,574 

995 
2,769 
2,148 
1,832 
2,542 

751 

7,685 

11.857 

7,096 

6.683 

268 
5,002 

273 
2,381 
1,022 

673 

8,361 

1,143 

62,543 

3,917 

809 
5,937 
1,372 
6,581 
11,292 
1,432 

328 

891 

3,128 

17,374 

1,855 

722 

6.065 

17,393 

122 


$158,078 

25.480 

786.924 

77,479 

16,649,157 

637.859 

659.872 

24,960 

505.781 

4.984.833 

1,336.037 

161.025 

161,545 

2.352,798 

172,465 

479,954 

372.315 

317.543 

440.608 

130,172 

1,332.050 

2.055.188 

1,229,958 

1,158,373 

46.453 

867.003 

47,319 

412,702 

177,145 

116,652 

1,449.222 

198.118 

10.840,654 

678,938 

140,225 

1,029.067 

237,810 

1,140,693 

1,957,256 

248.210 

56.853 

154,438 

542,180 

3,011,457 

321.529 

125,145 

1,051,254 

3,014.750 

21.146 


$158,078 

75,000 

786,924 

100,000 

16.649.157 

637.859 

659,872 

75,000 

505,781 

4.984,833 

1,336,037 

161.025 

161,545 

2,352,798 

172,465 

479,954 

372,315 

317,543 

440,608 

130.172 

1,332,050 

2,055,188 

1 ,229.958 

1,158,373 

87,786 

867,003 

88,653 

412,702 

177.145 

116.652 

1,449.222 

198,118 

10.840,654 

678,938 

140,225 

1.029.067 

237,810 

1,140,693 

1.957,256 

248,210 

98,186 

154,438 

542,180 

3,011,457 

321,529 

125.145 

1,051,254 

3,014.750 

75,000 


$8,478 

5,000 
42,206 

5,000 

892.969 

34,211 

35.392 

5,000 

27,127 

267,359 

71.658 

8,636 

8,664 
126,191 

9.250 
25,742 
19.969 
17,031 
23,632 

6,982 

71.444 

110,229 

65,968 

62,129 

5.000 
46.501 

5,000 
22,135 

9,501 

6,257 

77,728 

10.626 

581,433 

36,415 

7,521 
55,193 
12.755 
61,180 
104,976 
13,313 

5,000 

8,283 

29.080 

161,518 

17,245 

6,712 

56,383 

161,695 

5.000 


40 

13 

302 

36 

7.887 

175 

123 

8 

252 

451 

873 

101 

12 

279 

96 

189 

215 

132 

344 

3 

375 

674 

371 

291 

11 

290 

0 

247 

47 

66 

180 

51 

570 

172 

10 

153 

*  150 

375 

324 

0 

54 

0 

227 

1,920 

129 

0 

621 

924 

0 


$0 

0 

32.599 

0 

851,360 

18,890 

0 

0 

27,202 

48,683 

94,236 

0 

0 

30,117 

0 

20.402 

23.208 

0 

37,133 

0 

40.479 

72,755 

40,048 

31,412 

0 

31.304 

0 

26,662 

0 

0 

19,430 

0 

61.529 

18.566 

0 

0 

0 

40.479 

34,974 

0 

0 

0 

24,503 

207,254 

0 

0 

67,034 

99,741 

0 
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^*®^^-~^^""**^^°  ^""^^^   Refugee/Entrant  Populatkdns  of  States  Partiopatinq   in   the   ReFuftFP 

PROGRAM    AND    P^POSED    SOOAL    SERVICE    FORMULA    AMOUNTS    AND    AlloCATm^^OR    FY^  iw!"^ 
FORMER  POLITICAL  PRISONER  ARRIVALS  AND  PROPOSED  AaOCATIONS  FOR  FY  iSS^'-CorminuSj 


State 


4,115 
17 


Wisconsin „ 

Wyoming ..........". 

Total  „... 

•Basad  on  arrivais  tftrough  Sep(emt>er  30. 1992 


Refu- 
gees 


(1) 


354,275 


Entrants 


(2) 


19,653 


Total 


(3) 


4.118 
17 


373.928 


Fonnula 

afnount 


(4) 


713.778 
2.947 


64,813,398 


Proposed  al- 
location 


(5) 


713.778 
75.000 


65.185.386 


MAA  in- 
centive 
propoeed 


(6) 


38.283 
5.000 


3,500.000 


Fomtef 
poHttcal 
phsoner 
anivals 
irom  Viet- 
nam In 
FY  1992 

(7) 


37 

4 


19,804 


Fonner 


pfopoeed 

allocation 


(8) 


0 
0 


2,000.000 


VI.  State  Evidence  on  Refugee 
Population 

If  a  State  wishes  ORR  to  reconsider  its 
population  estimate,  it  should  submit 
written  evidence.  Requests  will  be 
evaluated  according  to  a  strict  standard. 
The  following  evidence  should  be 
provided: 

•  Documentation  and  discussion 
should  be  confined  to  the  population 
entering  the  United  States  during  the 
fiscal  years  1990, 1991.  and  1992.  and 
should  dearly  identify  what  refugee  or 
entrant  groups  are  being  discussed. 

•  Documentation  should  include  a 
list  of  refugees  identified  by  name,  alien 
number,  date  of  birth,  date  of  arrival, 
and  case  size,  if  appropriate.  Listings  of 
refugees  who  are  not  identified  by  their 
alien  numbers  will  not  be  considered. 
Data  should  be  submitted  in  machine 
readable  form,  preferably  in  ASCII 
format  on  diskette. 

Any  State  evidence  on  population 
estimates  should  be  submitted 
separately  from  comments  on  the 
proposed  allocation  formula  no  later 
than  30  days  from  date  of  publication  of 
this  notice  and  should  be  addressed  to: 
Mark  Littman,  Office  of  Refugee 
Resettlement.  370  L'Enfant  Promenade 
SW..  Washington  DC  20447.  Telephone: 
(202) 401-4568. 

VII.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(CaUlog  of  Federal  Domestic  Assistance  No. 
93.566  Re&igee  Assistance  State 
Administered  Programs) 
Dated  March  17. 1903. 
DevM  B.  Smitli, 

Acting  Director,  Office  of  Refugee 
Besettlement 
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Substance  AbuM  and  Mental  Health 
Services  Administration 

Cooperative  Agreements  for  Technical 
Assistance  Centers  for  the  Evaluation 
of  Mental  Health  Systems  Change 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Request  for  application. 


Introduction 

The  Center  for  Mental  Health  Services 
(CMHS)  announces  the  availability  of 
support  for  two  Technical  Assistance 
Centers  for  the  Evaluation  of  Mental 
Health  Systems  Change  (TA  Centers). 
One  TA  Center  will  be  expected  to  focus 
on  technical  assistance  related  to 
evaluations  of  the  adult  service  system; 
the  other  will  focus  on  technical 
assistance  related  to  evaluations  of  the 
service  systems  for  children  and 
adolescents.  The  goal  of  these  TA 
Centers  will  be  to  provide  technical 
assistance  services  in  the  area  of 
evaluation  to  States  and  non-profit 
public  entities  within  the  States  for 
purposes  of  improving  the  planning, 
development,  and  operation  of  mental 
health  services  carried  out  as  part  of  the 
Community  Mental  Health  Services 
Block  Grant  program.  Broadly  speaking, 
the  TA  Centers  should  accomplish  this 
goal  through  increasing  the  capacity  of 
States  and  political  subdivisions  of 
States  to  conduct  their  own  evaluations 
as  well  as  through  direct  and  indirect 
technical  assistance  activities:  to 
support  the  evaluation  of  systems 
implementation  strategies  and  changes 
at  State  and  sub- State  levels  that  have 
the  potential  for  informing  similar 
changes  in  other  areas;  and  to  encourage 
the  dissemination  and  use  by  other 
States  and  local  communities  of  the 
results  of  these  evaluations.  Funds  will 
be  awarded  through  a  cooperative 
agreement  mechanism  to  allow  CMHS 


staff  to  coordinate  these  efforts  with 
related  technical  assistance  and 
information  dissemination  efforts. 

Healthy  People  2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0;  or  Sununary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  OfTice. 
Washington.  DC  20402-9325 
(Telephone:  202-783-3238). 

Program  Description 

BackgrouTtd 

One  of  the  primary  goals  of  the 
Community  Mental  Health  Services 
Block  Grant  is  to  assist  states  in  the 
creation  of  a  comprehensive, 
community-based  system  of  care  for 
adults  with  seve.'«  mental  illness  and 
children  with  serious  emotional 
disturbances.  Many  state  and  local 
mental  health  officials  have  identified  a 
need  to  learn  more  from  specific 
programmatic  attempts  to  move  the 
existing  system  toward  the  type  of 
system  envisioned  within  the  Block 
Grant  and  to  disseminate  the  lessons 
learned  to  others  who  might  be 
implementing,  or  planning,  similar 
changes.  The  requirement  for  the  mental 
health  system  to  implement  changes  as 
part  of  major  health  care  reform  further 
underscores  this  need.  These  proposed 
TA  Centers  represent  one  approach 
through  which  CMHS  can  support  the 
efforts  of  public  and  private  nonprofit 
organizations  to  evaluate  specific 
changes  within  their  service  systems 
such  as: 

•  Changes  In  financing  patterns  or 
mechanisms  for  public  mental  health 
care  on  organizations  as  well  as  on 


29592 


Federal  Register  /  Vol.  58,  No.  97  /  Friday,  May  21,  1993  /  Notices 


access  and  quality  of  care  for  individual 
consumers  (including  potential  changes 
as  a  result  of  implementing  health  care 
reform  strategies); 

•  The  introduction  of  system 
modifications  aimed  at  dealing  with 
racial  and  ethnic  diversity  in  Uie 
population  served; 

•  The  effects  of  implementing  a  court- 
ordered  change  in  the  activities  of  the 
public  mental  health  system; 

•  The  treatment  of  clients  with  AIDS 
within  the  public  mental  health  system; 

•  The  implementation  and  outcomes 
of  the  reorganization  of  the  State 
hospital  system  (including,  for  example, 
the  closure  or  downsizing  of  hospitals); 
or 

•  The  effects  of  a  large  influx  of 
refugees  on  the  operation  of  a  local 
mental  health  system. 

Activities  of  the  TA  Center 

The  TA  Center  will  be  expected  to  use 
project  resources  on  each  of  the 
following  types  of  activities: 

•  Enhancing  the  capacity  of  State  and 
local  mental  health  organizations  to 
conduct  and  use  evaluation  in  their 
ongoing  operations  (e.g.,  through 
training  programs  for  State  staff). 

•  Providing  technical  assistance  with 
the  design  and  implementation  of 
specific  evaluations  (including  on-site 
direct  assistance  if  required), 

•  Identifying  the  important 
substantive  program  and  policy  issues 
(such  as  health  care  reform)  that  might 
be  evaluated  by  State  and  local  mental 
health  organizations, 

•  Developing  materials  that  enable 
these  organizations  to  improve  the 
quality  of  their  evaluations  in  priority 
areas,  and 

•  Facilitating  the  dissemination  of 
evaluation  results  through  publications 
and  presentations  in  appropriate 
forums. 

Project  Requirements 

Applicants  should  clearly  indicate 
which  population  (i.e.,  adults  or 
children)  their  efforts  will  focus  on; 
applicants  who  wish  to  be  considered 
for  both  centers  must  submit  a  separate 
application  for  each  center.  Applicants 
are  expected  to  present  specific  plans 
for  accomplishing  each  of  the  activities 
outlined  aoove;  these  plans  should 
include  the  relative  resources  to  be 
expended  in  each  area.  The  plans 
should  also  include  approacnes  for 
prioritizing  competing  requests  should 
insufficient  resources  be  available  to 
accommodate  all  requests  in  a  particular 
area.  While  all  of  the  activities  are 
essential  to  accomplishing  the  overall 
mission  of  the  TA  Center,  the  activities 
of  enhancing  the  capacity  of  the  public 


mental  health  system  to  conduct 
evaluations,  and  of  providing  technical 
assistance  should  be  the  primary 
emphases  of  TA  Center  activities. 
Finally,  the  plans  need  to  address  how 
the  TA  Center  will  be  responsive  to  the 
often-short  timeframes  within  which 
many  evaluations  of  systems  changes 
must  be  designed  and  implemented  as 
well  as  the  limited  resources  available 
to  implement  them. 

The  organization  of  the  proposed  TA 
Center  should  be  clearly  described.  Staff 
should  be  multidisciplinary  and  provide 
all  the  needed  expertise,  either  on  staff 
or  through  formal  consultative 
relationships.  The  proposed  TA  Center 
Director  should  be  a  recognized  expert 
in  the  evaluation  of  mental  health 
systems  and  devote  sufficient  time  to 
insure  that  TA  Center  activities  are  well 
planned,  coordinated,  high  quality,  and 
efficient.  If  the  TA  Center  will  be 
located  within  a  larger  organization,  the 
prospective  organizational,  managerial, 
and  administrative  relationships  must 
be  addressed,  particularly  as  they  affect 
the  ability  of  the  TA  Center  to  carry  out 
its  responsibilities  within  the  time 
constraints  expected  to  exist  in  some 
cases.  Center  costs  should  be  justified  in 
terms  of  the  objectives  Stated  above. 
They  may  include  salary  for  appropriate 
core  personnel,  staff  or  consultants  to 
provide  technical  assistance,  travel, 
dissemination  of  project  reports,  and 
other  relevant  expenses. 

Applicants  should  also  include  a 
steering  committee  in  their  plans.  The 
committee  should  meet  at  least  twice  a 
year  to  review  TA  Center  activities  and 
make  recommendations  regarding 
strategic  directions.  The  committee 
should  be  composed  of  individuals 
involved  in  the  evaluation  of  mental 
health  programs  at  the  State  and  local 
levels,  mental  health  system 
administrators,  consumers  of  mental 
health  services,  and  family  members. 
The  steering  committee  will  be  co- 
chaired  by  the  TA  Center  Director  and 
CMHS  staff  collaborator  (see  section 
below  on  the  role  of  Federal  staff  in 
cooperative  agreements). 

Eligibility 

Applications  may  be  submitted  by 
public  organizations,  by  private 
nonprofit,  and  by  for-profit 
organizations  (although  no  profit  may  be 
made  on  grant  activities).  Women  and 
minorities  are  especially  encouraged  to 
apply. 

Availability  of  Funds 

It  is  estimated  that  approximately 
$1,500,000  will  be  available  to  support 
two  awards  under  this  announcement  in 


FY93.  Actual  funding  levels  will 
depend  upon  the  availability  of  funds. 

Period  of  Support 

Support  may  be  requested  for  an 
initial  period  of  up  to  three  years. 
Annual  awards  will  be  made  subject  to 
continued  availability  of  funds  and 
progress.  Applicants  should  assume  that 
the  level  of  funding  will  be 
approximately  level  throughout  the 
project  period. 

Special  Requirements 

Letter  of  Intent 

Organizations  planning  to  submit  an 
application  in  response  to  this 
announcement  are  requested  to  submit 
a  letter  of  intent  at  least  30  days  prior 
to  the  receipt  date.  Such  notification  is 
used  by  CMHS  for  purposes  of  review 
and  program  planning.  This  letter  is 
voluntary  and  does  not  obligate  the 
person/organization  to  submit  an 
application. 

In  addition,  the  letter  should  be  no 
longer  than  one  page  and  should 
succinctly  indicate: 

•  The  number  and  title  of  the  RFA. 

•  The  name  of  the  potential  applicant 
organization,  city  and  State. 

•  The  name  and  affiliation  of  the 
proposed  project  director,  i.e.,  the 
individual  who  will  be  assigned  to 
coordinate  the  development  and 
conduct  of  the  project. 

•  The  overall  scope  of  the  proposed 
project,  including  a  brief  description  of 
the  likely  goals  and  objectives. 

Letters  of  intent  should  be  directed  to: 
Roger  Straw,  Ph.D..  Center  for  Mental 
Health  Services,  5600  Fishers  Lane, 
Room  18C-07,  Rockville,  Maryland 
20857,  ATTN:  TA  Center  RFA/Letter  of 
Intent. 

Intergovernmental  Review  (E.O.  12372) 

This  announcement  is  not  subject  to 
the  requirements  of  Executive  Order 
12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Role  of  Federal  Staff  in  Cooperative 
Agreements 

The  cooperative  agreement 
mechanism  provides  for  substantial  pre- 
and  post-award  Federal  participation  in 
the  conduct  of  the  project.  CMHS 
involvement  in  the  TA  Centers  will  take 
a  variety  of  forms  including  negotiation 
of  the  relative  level  of  effort  devoted  to 
each  required  activity;  consultation  on, 
and  participation  in,  specific  projects; 
participation  in  meetings  planning  and 


guiding  the  activities  of  the  Center; 
membership  on  the  steering  committee 
established  to  facilitate  accomplishment 
of  the  Center  goals;  and  authorship  or 
co-authorship  of  publications  (in 
accordance  with  professional  standards 
for  authorship)  to  make  results  of 
project  activities  available  to  various 
audiences.  In  addition.  CMHS  staff  will 
work  with  TA  Center  staff  to  insure  that 
the  TA  Center's  activities  are 
coordinated  with  other  CMHS. 
SAMHSA  and  Federal  technical 
assistance  and  information 
dissemination  activities.  Mechanisms 
for  assuring  this  involvement  will  be 
negotiated  with  grantees  prior  to  award. 

Policies  Related  to  Participants  in 
Evaluation  Studies 

SAMHSA,  in  conjunction  with  other 
agencies  of  the  Federal  Government, 
supports  a  variety  of  policies  that  insure 
the  appropriate  protection  of 
participants  in  its  programs.  The  TA 
Center  is  expected  to  be  fully  informed 
on  these  policies  and  to  require  that  any 
evaluations  supported  by  TA  Center 
funds  fully  adhere  to  the  relevant 
policies.  These  policies  include,  but  are 
not  limited  to.  the  Confidentiality  of 
Alcohol  and  Ehnig  Abuse  Patient 
Records  Regulations  (42  CFR  part  2).  the 
Human  Subject  Protection  Regulations 
(45  CFR  46).  and  the  inclusion  of 
adequate  representation  of  women  and 
racial/ethnic  minority  populations  in 
service  programs. 

Application  Procedures 

All  applicants  must  use  application 
form  PHS  5161-1  (Rev.  7/92).  which 
contains  Standard  Form  424  (face  page). 
The  narrative  portion  of  the  application 
is  limited  to  20  pages.  The  following 
information  should  be  typed  in  Item 
Number  10  on  the  face  page  of  the 
application  form: 

SM93-03  TA  Center  for  Evaluation 

Grant  application  kits  (including  form 
PHS  5161-1  with  Standard  Form  424. 
complete  application  procedures,  and 
accompanying  guidance  materials  for 
the  narrative  approved  under  0MB  No. 
0937-0189)  may  be  obtained  from:  Mr. 
Steve  Hudak.  Center  for  Mental  Health 
Services,  5600  Fishers  Lane.  Room  7C- 
25,  Rockville.  Maryland  20857.  (301) 
443-4456. 

Applicants  must  submit:  (1)  An 
original  copy  signed  by  the  authorized 
official  of  the  applicant  organization, 
with  the  appropriate  appendices;  and 
(2)  two  additional,  legible  copies  of  the 
application  and  all  appendices  to  the 
following  address:  Center  for  Mental 
Health  Services  Programs.  Division  of 
Research  Grants,  NIH.  Westwood 
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Building.  Room  240.  5333  Westbard 
Avenue.  Bethesda.  Maryland  20892  ' 

Only  one  application  seeking  Public 
Health  Service  (PHS)  support  for  the 
same  programmatic  activities  may  be 
submitted  to  PHS.  and  that  same 
application  may  be  submitted  in 
response  to  only  one  PHS  Program 
Announcement  or  Request  for 
Applications. 

Application  Receipt  and  Review 
Schedule 

The  schedule  for  receipt  and  review 
of  applications  under  this 
announcement  is  as  follows: 


Receipt  date 


July  12.  1993 


IRG  review 


Aug.  1993 


Earliest  start 
date 


Sept.  1993. 


Consequences  of  Late  Submission 

The  DRG  system  requires  that 
applications  must  be  received  by  the 
published  application  receipt  date. 
However,  an  application  received  after 
the  deadline  may  be  acceptable  if  it 
carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  the  proof-of- 
mailing  date  is  not  later  than  one  week 
prior  to  the  deadline  date.  If  the  receipt 
date  fails  on  a  weekend,  it  will  be 
extended  to  the  following  Monday;  if 
the  date  falls  on  a  holiday,  it  will  be 
extended  to  the  following  work  day. 

Review  Process 

Applications  submitted  in  response  to 
this  RFA  will  be  reviewed  for  technical 
merit  in  accordance  with  established 
PHS/SAMHSA  peer  review  procedures 
for  grants.  The  Division  of  Research 
Grants.  NIH.  serves  as  a  central  point  for 
the  receipt  of  applications.  Applications 
will  be  screened  for  completeness  and 
compliance  with  instructions  for 
submission.  An  application  will  not  be 
accepted  for  review  and  will  be  returned 
to  the  applicant  if: 

1.  It  is  received  after  the  specified 
receipt  date 

2.  It  is  incomplete 

3.  It  is  illegible 

4.  It  exceeds  the  specified  page  limits 

5.  It  does  not  conform  to  instructions 
for  format,  which  include  that  it  be 
typed  single-spaced,  using  standard 
size  black  type  not  smaller  than  15 
characters  per  1  inch  or  2.5 
centimeters,  one  column  per  page, 
with  conventional  border  margins 
(1  inch  or  2.5  centimeters),  on  only 
one  side  of  standard  size  8V2  x  11 
paper  that  can  be  photocopied 

6.  It  is  nonresponsive  to  the 


'  If  an  overnight  carrier  or  express  mail  is  used, 
the  Zip  Code  U  20ai6. 


announcement 
7.  The  material  presented  is 
insufficient  to  permit  an  adequate 
review 

Returned  applications  may  not  be 
resubmitted  for  the  single  receipt  date  of 
this  RFA. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG  recommendation 
will  be  sent  to  the  applicant  upon 
completion  of  the  initial  review.  In 
addition,  the  IRG  recommendations  on 
technical  merit  of  applications  may 
undergo  a  second  level  of  review  by  the 
appropriate  advisory  council,  if 
established,  whose  review  may  be  based 
on  policy  considerations  as  well  as 
technical  merit. 

Review  Criteria 

The  following  criteria  will  be 
included  in  the  technical  merit  review 
of  applications: 

•  Adequacy  and  appropriateness  of 
the  proposed  approaches  and  activities 
relative  to  the  objectives  stated  in  the 
announcement; 

•  Qualifications  and  experience  of 
applicant  organization,  project  director, 
and  other  key  personnel; 

•  Adequacy  of  available  resources 
(e.g..  facilities,  equipment); 

•  Reasonableness  of  the  proposed 
budget. 

Award  Decision  Criteria 

Applications  recommended  for 
approval  by  the  Initial  Review  Group 
and  the  appropriate  advisory  council 
will  be  considered  for  funding  on  the 
basis  of  overall  technical  merit  as 
determined  through  the  review  process, 
the  proposed  target  system  (i.e.,  adult  or 
child)  and  the  availability  of  funds. 

Terms  and  Conditions  of  Support 

Grant  funds  may  be  used  only  for 
expenses  clearly  related  and  necessary 
to  carry  out  the  approved  activities, 
including  both  direct  costs  which  can  be 
specifically  identified  with  the  project 
and  allowable  indirect  costs.  In  order  to 
recover  allowable  indirect  costs  of  a 
project,  it  may  be  necessary  to  negotiate 
and  establish  an  indirect  cost  rate 
(unless  such  a  rate  has  already  been 
established  for  the  applicant 
organization).  For  information  and 
assistance  regarding  the  timing  and 
submission  of  an  indirect  cost  rate 
proposal,  applicants  should  contact  the 
appropriate  office  of  the  DHHS  Division 
of  Cost  Allocation  referenced  in  the  list 
of  "Offices  Negotiating  Indirect  Cost 
Rates,"  included  in  the  application  kit. 
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Allowable  Items  of  Expenditure 

Allowable  items  of  expenditure  for 
which  grant  support  may  be  requested 
include: 

•  Salaries,  wages,  and  fringe  benefits 
of  professional  and  other  supporting 
staff  engaged  in  the  project  activities; 

•  Travel  directly  related  to  carrying 
out  service  activities  under  the 
approved  project; 

•  Supplies,  communications,  and 
rental  of  equipment  and  space  directly 
related  to  approved  project  activities; 

•  Contracts  for  support  of  approved 
evaluation  projects;  and 

•  Other  such  items  necessary  to 
support  approved  project  activities. 

Funds  cannot  be  used  for  the 
purchase  of  a  facility  to  house  any 
portion  of  the  proposed  program.  Any 
funds  proposed  to  be  utilized  for 
renovation  expenses  must  be  detailed 
and  linked  directly  to  programmatic 
activities.  Any  lease  arrangements  in 
association  with  the  proposed  program 
utilizing  PHS  funds  may  not  extend 
beyond  the  project  period  or  cover 
nonprogrammatic  activities. 

Alterations  and  Renovations 

Costs  for  alterations  and  renovations 
(A&R)  will  be  allowable  only  where 
such  alterations  and  renovations  are 
necessary  for  the  success  of  the 
program.  However,  as  subject  to  the  PHS 
Grants  Policy  Statement,  the  maximum 
amount  of  funds  budgeted  or  used  for 
A&R  under  a  single  grant  during  three 
consecutive  budget  periods  (whether  or 
not  the  3  years  overlap  two  distinct 
competitive  segments  of  support)  cannot 
exceed  the  lesser  of  $150,000  or  25%  of 
the  total  funds  reasonably  expected  to 
be  awarded  by  the  PHS  for  direct  costs 
for  such  3-year  period.  (The  maximum 
amount  of  PHS  grant  funds  that  may  be 
applied  to  any  single  A&R  project  is 
$150,000.)  Construction  costs  are  not 
allowed. 

Reporting  Requirements 

Specified  interim  and  final  progress 
reports  and  financial  status  and 
expenditure  reports  will  be  required  by 
awardees  in  accord  with  PHS  Grants 
Policy  requirements. 

Contacts  for  Additional  Information 

Questions  concerning  program  issues 
may  be  directed  to:  Roger  Straw,  Ph.D.. 
Center  for  Mental  Health  Services,  5600 
Fishers  Lane,  Room  18C-07,  Rockville. 
Maryland  20857,  (301)  443-7883. 

Questions  regarding  grants 
management  issues  may  be  directed  to: 
Mr.  Steve  Hudak,  Grants  Management 
Officer,  Center  for  Mental  Health 
Services.  5600  Fishers  Lane.  Room  70- 


25,  Rockville,  Maryland  20857,  (301) 
443-4456. 

Authority  and  Regulations 

Cooperative  agreements  awarded 
under  this  announcement  are 
authorized  under  Section  1948(a)  of  the 
PubUc  Health  Service  Act,  as  amended 
(42  U.S.C.  300X-58). 

Federal  regulations  at  Title  45  CFR 
parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Revised  September  1, 1991). 

The  Catalog  of  Federal  Domestic 
Assistance  (QDA)  number  for  this 
program  is  93.119. 

Dated:  May  17, 1993. 
Joseph  R.  Leone, 

Acting  Deputy  Administrator,  Substance 
Abuse,  Mental  Health  and  Services 
Administration. 

|FR  Doc.  93-12078  Filed  S-20-93:  8:45  ami 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[DockM  No.  N-9S-1917;  FR-3350-N-32] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACnON:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
hw],  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 


The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  incluae  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  appUcable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 


use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Foresbei^ 
at  the  address  listed  at  the  beginning  of 
this  Notice.  Included  In  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 

[>ublication  in  the  Federal  Register,  the 
andholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  address:  Corps  of  Engineers: 
Pete  Digel.  Headquarters,  Army  Corps  of 
Engineers,  Attn:  CERE-MC.  room  4224. 
20  Massachusetts  Ave.  NW., 
Washington.  DC  20314-1000;  (202)  272- 
1753;  U.S.  Navy:  John  J.  Kane.  Deputy 
Division  Director.  Dept.  of  Navy,  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street.  Alexandria,  VA  22332-2300; 
(703)  325-0474;  GSA:  Leslie  Carrington. 
Federal  Property  Resources  Services, 
GSA,  18th  and  F  Streets  NW., 
Washington,  DC  20405;  (202)  208-0619; 
Dept.  ofAgncuhure:  Marsha  Pruitt. 
Reahy  Officer.  USDA,  South  Bldg.  Rm. 
1566, 14th  and  Independence  Ave.  SW., 
Washington.  DC  20250;  (202)  447-3338; 
Dept.  of  Transportation:  Ronald  D. 
Keefer.  Director.  Administrative 
Services  &  Property  Management.  DOT, 
400  Seventh  St.  SW.,  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Lola  D.  Knight. 
Property  Management  Specialist,  Dept. 
of  Interior,  1849  C  St.  NW.,  Mailstop 
5512^VIIB.  Washington.  DC  20240;  (202) 
208-4080;  (These  are  not  toll-free 
numbers). 

Dated:  May  14, 1993. 
Jscqoie  M.  Latving, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM.  FEDERAL  REGISTER  REPORT 
FOR  05/21^ 

Suitable/Available  Propertiei 

Buildings  (by  State) 

Alabama 

Bldg.  TU-43 

Millers  Ferry  Lock  and  Dam 

Route  1,  Box  102 

Camden  Co:  Wilcox  AL  36726- 
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Landholding  Agency:  COE 
Property  Number  319011549 
Statxis:  Unutilized 
Comment:  1000  sq.  ft.;  1  story  frame 

residence;  needs  minor  repair;  most  recent 

use — lock  tender's  dwelling. 
Bldg.  TU-22 
Selden  Lock  and  Dam 
Route  1 

Sawyerville  Co:  Hale  AL  36676- 
Landholding  Agency;  COE 
Property  Number  319011551 
Status:  Unutilized 
Comment:  1080  sq.  ft.;  1  story  frame 

residence;  needs  minor  repair,  most  recent 

use— lock  tender's  dwelling. 
Bldg.  TU-21 
Selden  Lock  and  Dam 
Route  1 

Sawyerville  Co:  Hale  AL  36776- 
Landholding  Agency:  COE 
Property  Number:  319011552 
Status:  Unutilized 
Comment:  1080  sq.  ft.;  1  story  frame 

residence;  needs  minor  repair,  most  recent 

use — lock  tender's  dwelling. 
Bldg.  TU-23 
Selden  Lock  and  Dem 
Route  1 

Sawyerville  Co:  Hale  AL  36776- 
Landholding  Agency:  OOE 
Property  Number:  319011553 
Status:  Unutilized 
Comment:  1080  sq.  ft.;  1  story  frame 

residence;  needs  minor  repair,  most  recent 

use — lock  tender's  dwelling. 
Bldg.  TU-24 
Selden  Lock  and  Dem 
Route  1 

Sawyerville  Co:  Hale  AL  36776- 
Landholding  Agency:  COE 
Property  Number:  319011554 
Status:  Unutilized 
Comment:  1080  sq.  ft;  1  story  frame 

residence;  needs  minor  repair;  most  recent 

use— lock  tender's  dwelling. 
Bldg.  TU-15 

Coffeeville  Lock  and  Dam 
Star  Route  Box  77 

Blandon  Springs  Co:  Choctaw  AL  36919- 
Landholding  Agency:  COE 
Property  Number  3 1 901 1 556 
Status:  Unutilized 
Comment:  1547  sq.  ft.;  1  story  frame 
residence;  most  recent  use — lock  tender's 
dwelling. 

Arkansas 

10  Houses 

Hot  Springs  National  Park 

Hot  Springs  Co:  Garland  AR  71902- 

Location:  Linn  St..  Bower,  McKinley,  Grand. 

Conway  Terrace.  Akin.  Old  Crabtree 

Cemetary  Rd.,  and  Avenue  Street 
Landholding  Agency:  GSA 
Property  Number  549310012 
Status:  Excess 
Conmient:  454  to  3334  sq.  ft,  1  and  2  story 

residences,  need  major  rehab,  off-site  use 

only. 
GSA  Number:  7-I-AR-0415-Z 
California 

199  Military  Family  Housing 

Savannah  Project 

Long  Beach  Naval  Station 


Long  Beach  Co:  Los  Angeles  CA  90601- 

Landbolding  Agency:  Navy 

Property  Number:  779240001 

Status:  Excess 

Base  closure:  Number  of  Units:  398 

Comment:  1405  sq.  ft.,  2-£amily  duplexes.  1- 
•tory  woodfr^me  stucco,  144  units 
scheduled  to  be  vacated  1/31/93;  254  units 
scheduled  to  be  vacated  10/1/93. 

Utility  Bldg. 

Savannah  Project 

Long  Beach  Naval  Station 

Long  Beach  Co:  Los  Angeles  CA  90801- 

Landholding  Agency:  Navy 

Property  Number  779240002 

Status:  Excess 

Base  closure;  Number  of  Units:  1 

Comment:  237  sq.  ft.,  1-story  woodfraroe 
stucco,  most  recent  use — gas  meter  bldg.. 
scheduled  to  he  vacated  10/93. 

100  Military  Family  Housing 

Cabrillo  Project 

Long  Beach  Naval  Station 

Long  Beach  Co:  Los  Angeles  CA  90801- 

Landholding  Agency:  Navy 

Property  Number  779240003 

Status:  Excess 

Base  closure;  Number  of  Units:  684 

Comment:  2550  sq.  ft.  to  3024  sq.  ft.,  16- 
duplexes,  72-fbur  plexes,  and  12-six  plexat 
totaling  684  units.  3  to  4  bedrooms,  1  to  2 
story,  scheduled  to  be  vacated  10/94. 

49  Detached  Carports 

Cabrillo  Project 

Long  Beach  Naval  Station 

Long  Beach  Co;  Los  Angeles  CA  90601- 

Landholding  Agency;  Navy 

Property  Number  779240004 

Status:  Excess 

Base  closure;  Number  of  Unitr  49 

Conunent:  size  varies,  1-ctory  concrete  block 

wall,  scheduled  to  be  vacated  10/94. 
Convenience  Store 
Cabrillo  Project 
Long  Beach  Naval  Station 
Long  Beach  Co;  Los  Angeles  CA  90801- 
Landholding  Agency:  Navy 
Property  Number  779240005 
Status:  Excess 

Base  closure;  Number  of  Units:  1 
Comment  4830  sq.  ft,  1 -story  woodfraiae 
stucco,  scheduled  to  lie  vacated  10/94. 
Youth  Center 
Cabrillo  Project 
Long  Beach  Naval  Station 
Long  Beach  Co:  Los  Angeles  CA  90801- 
Landholding  Agency:  Navy 
Property  Number  779240006 
Status:  Excess 

Base  closure;  Number  of  Units:  1 
Comment:  6576  sq.  ft.,  1-story  woodfraroe 

stucco,  scheduled  to  be  vacated  10/94. 
Utility  Bldg. 
Cabrillo  Project 
Long  Beach  Naval  Station 
Long  Beach  Co:  Los  Angeles  CA  90801- 
Landholding  Agency:  Navy 
Property  Number  779240007 
Status:  Excess 

Base  closure;  Number  of  Unitr  1 
Comment:  416  sq.  ft.,  1-story  woodfrwne 
stucco,  most  recent  use — gas  meter 
building,  scheduled  to  be  vacated  10/94. 
Child  Care  Center  8  Storage 
Cabrillo  Project 
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Long  Beach  Naval  Station 

Long  Beach  Ck>:  Los  Angeles  CA  90801- 

Landholding  Agency:  Navy 

Property  Number  779240008 

Status:  Excess 

Base  closure;  Number  of  Units:  2 

Comment:  6641  sq.  ft.,  child  care  center  and 

400  sq.  ft.  storage  bidg.,  1-story  woodframe 

stucco,  scheduled  to  be  vacateid  10/94. 
Maintenance  Bldg. 
Cabrillo  Project 
Long  Beach  Naval  Station 
Long  Beach  Co:  Los  Angeles  CA  90801- 
Landholding  Agency:  Navy 
Property  Number  779240009 
Status:  Excess 

Base  closure;  Number  of  Units:  1 
Comment:  900  sq.  ft.,  1-story  steel  panel 

bldg.,  scheduled  to  be  vacated  10/94 
Laundromat 
Cabrillo  Project 
Long  Beach  Naval  Station 
,  Long  Beach  Co:  Los  Angeles  CA  90801- 
Landholding  Agency:  Navy 
Property  Number  779240010 
Status:  Excess 

Base  closure;  Number  of  Units:  1 
Comment:  1320  sq.  ft.,  1-story  woodfirame 

stucco,  scheduled  to  be  vacated  10/94. 
24  Bldgs. 

San  Pedro  Complex,  Taper  Avenue 
Long  Beach  Naval  Station 
Los  Angeles  Co:  Los  Angeles  CA 
Landholding  Agency:  Navy 
Property  Number  779240021 
Status:  Excess 

Base  closure;  Number  of  Units:  48 
Comment:  2550  sq.  ft.  each  unit,  2-unit 

family  residences,  1-2  story,  totaling  48 

units,  scheduled  to  be  vacated  9/30/94. 
23  Bldgs. 

San  Pedro  Complex,  Taper  Avenue 
Long  Beach  Naval  Station 
Los  Angeles  Co:  Los  Angeles  CA 
Landholding  Agency:  Navy 
Property  Number:  779240022 
Status:  Excess 

Base  closure;  Number  of  Units:  92 
Comment:  5980  sq.  ft.  each  unit,  4-unit 

family  residences,  1-2  story,  totaling  92 

units,  scheduled  to  be  vacated  9/30/94. 
16  Detached  Carports 
San  Pedro  Complex,  Taper  Avenue 
Long  Beach  Naval  Station 
Los  Angeles  Co:  Los  Angeles  CA 
Landholding  Agency:  Navy 
Property  Number  779240023 
Status:  Excess 

Base  closure;  Number  of  Units:  16 
Conunent:  Holds  4  to  16  vehicles,  concrete 

block  frame,  1 -story,  scheduled  to  be 

vacated  9/30/94 

Colorado 

Former  AF  Finance  Center 

3800  Yorli  Street 

Denver  Co:  Denver  CO  80205- 

Landholding  Agency:  GSA 

Property  Number  549310011 

Status:  Excess 

Comment:  293,932  sq.  ft.,  1-story  timber 
frame  with  masonry  exterior,  fair 
condition,  most  recent  use — storage,  office, 
rehab 

GSA  Number  7-GR-GO-468-D 


Florida 

Bldg.  CN-3 

1651  S.  Franklin  Lock  Road 

Alva  Co:  Lee  FL  33920- 

Landholding  Agency:  COE 

Property  Number  319130006 

Status:  Unutilized 

Comment:  1500  sq.  ft.,  1  story  concrete  block 

residence,  off-site  use  only 
Bldg.  CN-43 

Port  Mayaca  Lock  and  Spillway 
Okeechobee  Waterway 
Port  Mayaca  Co:  Martin  FL  33438- 
Location:  Located  approx.  9  mi  n/o  Canal  Pt. 

at  the  intersection  of  US  441  and  SR  76 
Landholding  Agency:  COE 
Property  Number:  319210004 
Status:  Unutilized 
Comment:  1700  sq.  ft.,  1  story  concrete  block/ 

stucco  structure,  possible  asbestos,  off-site 

use  only 

Hawaii 

Bids.  S87,  Radio  Trans.  Fac. 

Lualualei,  Naval  Station,  Eastern  Paciflc 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number  779240011 

Status:  Unutilized 

Conmient:  7566  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  ofl^-site  use  only 
Bldg.  466,  Radio  Trans.  Fac 
Lualualei,  Naval  Station,  Eastern  Pacific 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number:  779240012 
Status:  Unutilized 
Comment:  100  sq.  ft.,  1 -story,  needs  rehab, 

most  recent  use — gas  station,  off-site  use 

only. 

Bldg.  5,  Radio' Trans.  Facility 

Naval  Computer  ft  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779310001 

Status:  Unutilized 

Comment:  12046  sq.  ft.,  one  story,  needs 

rehab,  access  restrictions,  most  recent 

use — offices,  off-site  use  only. 

Bldg.  31,  Radio  Trans  Facility 

Naval  Computer  ft  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779310002 

Status:  Unutilized 

Comment:  640  sq.  ft.,  1  story,  access 

restrictions,  aeed  repairs,  most  recent 

use — storage,  off-site  use  only. 

Bldg.  T33  Radio  Trans  Facility 

Naval  Computer  ft  Teleconmmnications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779310003 

Status:  Unutilized 

Comment:  1536  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  64,  Radio  Trans  Facility 
Naval  Computer  ft  Telecommunications  Area 
Wahiawa  Co:  Honolulu  HI  96786-3050 
Landholding  Agency:  Navy 
Property  Number:  779310004 
Status:  Unutilized 
Comment:  3612  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 


Bldg.  429  Radio  Trans  Facility 

Naval  Computer  ft  Teleconmiunications  Area 

Wahiawa  Co:  Honolulu  HI  %786-3050 

Landholding  Agency:  Navy 

Property  Number:  779310006 

Status:  Unutilized 

Comment:  13950  sq.,  ft.,  3  story,  access 
restrictions,  needs  rehab,  most  recent  use — 
barracks,  off-site  use  only. 

Bldg.  430  Radio  Trans  Facility 

Naval  Computer  ft  Telecommunications  Area 

Wahiawa  Co:  Honolulu  HI  96786-3050 

Landholding  Agency:  Navy 

Property  Number:  779310007 

Status:  Unutilized 

Conunent:  2680  sq.,  ft.,  1  story,  access 
restrictions,  needs  rehab,  most  recent  use- 
dining  facility,  off-site  use  only. 

Indiana 

Bldg.  01,  Monroe  Lake 

Monroe  Cty.  Rd.  37  North  to  Monroe  Dam 

Rd. 
Bloomington  Co:  Monroe  IN  47401-8722 
Landholding  Agency:  COE 
Property  Number  319140002 
Status:  Unutilized 
Comment:  1312  sq.  ft.,  1  story  brick 

residence,  off-site  use  only. 
Bldg.  02,  Monroe  Lake 
Monroe  Cty.  Rd.  37  North  to  Monroe  Dam 

Rd. 
Bloomington  Co:  Monroe  IN  47401-8772 
Landholding  Agency:  COE 
Property  Number  319140003 
Status:  Unutilized 
Conunent:  1312  sq.  ft.,  1  story  brick 

residence,  off-site  use  only. 

Kentucky 

Green  River  Lock  ft  Dam  #3 

Rochester  Co:  Butler  KY  42273- 

Location:  SR  70  west  from  Morgantown,  KY., 

approximately  7  miles  to  site. 
Landholding  Agency:  COE 
Property  Number  3139010022 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  frame; 

two  story  residence;  potential  utilities; 

needs  major  rehab. 

Maine 

Naval  Air  Station 
Transmitter  Site 
Old  Bath  Road 

Brunswick  Co:  Cumberland  ME  04053- 
Landholding  Agency:  Navy 
Property  Number  779010110 
Status:  Underutilized 
Comment:  7,270  sq  ft.,  1  story  bldg,  most 
recent  use-storage,  structural  deficiencies 

Bldg.  523— Transmitter  Site 

Naval  Air  Station 

East  Brunswick  Co:  Cumberiand  ME  04011- 

Landholding  Agency:  Navy 

Property  Number  779230002 

Status:  Excess 

Comment:  7270  sq.  ft.,  1-story  bldg.,  most 

recent  use — storage,  needs  rehab  on  66 

acres  of  land 

Bldg.  524— Transmitter  Site 

Naval  Air  Station 

East  Brunswick  Co:  Cumberiand  ME  04011- 

Landholding  Agency:  Navy    ' 

Property  Number.  779230003 

Status:  Excess 


Comment;  384  sq.  It,  l-»tory  bldg.,  most 
recnnt  use — storage,  needs  rehab 

Bldg.  332.  Naval  Air  Station 

Topsham  Annex 

Brunswick^  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number:  779240013 

Status:  Excess 

Comment:  1248  aq.  It,  1 -story,  most  recent 
use — office  building,  off-site  use  only 

Bldg.  333,  Naval  Air  Station 

Topsham  Annex 

Brunswick  Co:  Sagadahoc  ME 

Landholding  Agency:  Navy 

Property  Number:  779240014 

Status:  Excess 

Comment:  12672  sq.  ft.,  2-story,  most  recent 
use — office  building,  off-site  use  only 

Ohio 

Barker  Historic  House 

Willow  Island  Loclcs  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Landholding  Agency:  COE 
Property  Number:  319120018 
Status:  Unutilized 
Comment:  1600  sq.  ft.  bldg.  with  Vz  acre  of 

land.  2  story  brick  frame,  needs  rehab,  on 

Naf  1  Register  of  Historic  Places,  no  utiiities. 

off-site  use  only 

Pennsylvania 

Mahoning  Creek  Reser\'oir 

New  Bethlehem  Co:  Armstrong  PA  16242- 

Landholding  Agency:  COE 

Property  Number:  3 1 92 1 0008 

Status:  Unutilized 

Comment:  1015  sq.  ft.,  2  story  brick 

residence,  off-site  use  only 
Bldg.  1,  Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number:  779310008 
Status:  Excess 

Base  closure:  Number  of  Units:  1 
Comment:  approx  300,000  sq.  ft,  15  story, 
concrete/brick  fr«me,  pros  of  asbestos, 
needs  rehab,  36.6  acres  of  improved  land 
incs.  tennis  court,  parking  ft  roads,  sched 
to  be  vacated  3/94. 
3  Enlisted  Quarters 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Prof»erty  Number:  779310009 
Status:  Excess 

Base  closure;  Number  of  Units:  3 
Comment:  6464-8418  sq.  ft.,  V3  story, 
concrete/brick  frame,  presence  of  asbestos, 
needs  rehab,  scheduled  to  be  vacated  3/94, 
elig.  for  nomination  to  Natl  Register  of 
Historic  Places. 
5  Officer's  Quarters 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  1914S-S199 
Landholding  Agency:  Navy 
Property  Number  779310010 
Status:  Excess 

Base  closure;  Number  of  Units:  5 
Comment:  1888-11582  sq.  ft..  2  story, 
concrete/brick  frame,  presence  of  asbestoa, 
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needs  rehab,  scheduled  to  be  vacated  3/94. 
elig.  for  nomination  to  Natl  Register  of 
Historic  Places. 

16  Administrative  Bldgs. 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number  779310011 
Status:  Excess 

Base  closiire;  Number  of  Units:  16 
Conunent:  6000-25250  sq.  ft..  Vi  story, 

concreto/brick  fr^me.  needs  rehab,  pres.  of 

asbestos,  sched  to  be  vacated  3/94,  inc«. 

offices/chapei/classrooms,  elig  for  Natl  Reg 

of  Hist  Places. 

9  Support  Bldgs. 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number:  779310012 

Status:  Excess 

Base  closure-.  Number  of  Units:  9 

Comment:  150-6528  sq.  ft..  1  story,  concrete/ 
brick  frame,  needs  rehab,  pres.  of  asbestos, 
sched  to  be  vacated  3/94,  incs.  storage 
bldgs/garages/sheds,  elig  lor  Natl  Reg  of 
Hist  Places. 

6  Sentry  Shelters 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number  779310013 

Status:  Excess 

Base  closure;  Number  of  Units:  6 

Comment:  28-896  sq.  ft..  1  story,  concrete/ 

brick  frame,  needs  a  roof,  pre*,  of  asbestos. 

sched  to  be  vacated  3/94.  incs,  sentry 

house/shelters,  elig  for  Natl  Reg  of  Historic 

Places. 

4  Support  Bldgs. 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number  779310014 
Status:  Excess 

Base  closure;  Number  of  Units:  4 
Comment:  5162-14756  sq.  It,  1  story, 
concrete/brick  frame,  presence  of  asbestos, 
roof  needs  replacement,  sched  to  be 
vacated  3/94,  incs.  mainL  shop,  bowling 
alley,  phys.  therapy  bldg. 
3  Secured  Bldgs. 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number:  779310015 
Status:  Excess 

Base  closure;  Number  of  Units:  3 
Comment:  8637-15566  sq.  ft..  1  story, 
concrete/brick  frame,  presence  of  asbestos, 
needs  major  rehab,  scheduled  to  be  vacated 
3/94,  most  recent  use — storage. 
6  Utility  Structures 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number  779310016 
Status:  Excess 
Bese  closure:  Number  of  Units:  6 


Comment:  196-6172  aq.  ft.  1  story,  concreted 
brick  taiM,  presence  of  asbestos,  needs 
rehab,  scheduled  to  be  vacated  3/94,  incs. 
sewage/water  pump  bouses,  elec 
substations,  heat  plant 

Staff  Lounge 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number  779310017 

Status;  Excess 

Base  closure;  Number  of  Units:  1 

Comment:  4164  sq.  ft..  1  story,  concrete/brkk 
'     frame,  presence  of  asbestos,  scheduled  to 
be  vacated  3/94. 

Bldg.  8.  Warehouse 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landliolding  Agency:  Navy 

Properly  Number  779310018 

Status;  Excess 

Base  closure;  Number  of  Units:  1 

Comment:  10558  sq.  ft..  3  story,  concrete/ 
brick  frame,  roof  needs  replacement, 
presence  of  asbestos,  scheduled  to  be 
vacated  3/94. 

Rhode  Island 

Parcel  1  (7  bldgs.) 

Naval  Construction  Battalion  Center 

Davisville  Co:  Kent  Ri  02854-1161 

Landholding  Agency:  Navy 

f^perty  Number  779310029 

Status:  Excess 

Base  closure;  Number  of  Units:  7 

Comment:  1  story,  presence  of  asbestos,  on 

52  acres,  portion  u/superfund  cleanup  site. 

includes  gen.  warehouses,  gate  house. 

admin  bldg.  scheduled  to  bo  vacated  9/94. 
Parcel  2  (62  bldgs.) 
Naval  Construction  Battalion  Center 
Davisville  Co:  Kent  RI  02854-1 161 
Landholding  Agency;  Navy 
Property  Number  779310030 
Status;  Excess 

Base  closure;  Number  of  Units;  62 
Comment:  1-4  story,  presence  of  asbestos.  00 

110  acres,  portion  u/superfund  cleanup 

site,  incs.  theater,  admin,  barracks,  storage, 

chapel,  warehouses,  scheduled  to  be 

vacated  9/94. 

Parcel  4  (92  bldgs.) 

Naval  Construction  Battalion  Center 

Davisville  Co:  Kent  RI  02854-1161 

Landholding  Agency;  Navy 

Property  Number  779310031 

Status:  Excess 

Base  closure:  Number  of  Units:  92 

Comment:  1  story,  presence  of  asbestos, 
portion  u/superfund  cleanup  site,  on  216 
acres,  includes  warehouses,  admin,  auto 
shops,  heat  plants,  storage,  scheduled  to  be 
vacated  9/94. 

Parcel  5  (1  bldg.) 

Naval  Construction  Battalion  Center 

Davisville  Co:  Kent  RI  02854-1161 

Landholding  Agency:  Nav7 

Property  Number  779310032 

Status:  Excess 

Base  closure:  Number  of  Units:  1 

Comment:  1  story,  telephone  exchange  bldg., 

fair  condition,  presence  of  asbestos, 

scheduled  to  be  vacated  9/94. 
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Parcels  7,  9. 10  (26  bldgs.) 

Naval  Construction  Battalion  Center 

Davisville  Cb:  Kent  RI  02854-1161 

Landbolding  Agency:  Navy 

Property  Number  779310034 

Status:  Exceu 

Base  closure:  Number  of  Units:  26 

Conmient:  1-2  story,  presence  of  asbestos,  on 
360  acres,  portion  liysuperfund  cleanup 
site,  includes  storage,  auto  shop,  applied 
instruc.  bldgs,  rec.  pavillion,  scheduled  to 
be  vacated  9/94. 

Parcel  8  (23  bldgs.) 

Naval  Construction  Battalion  Center 

Davisville  Co:  Kent  RI  02854-1161 

Landholding  Agency:  Navy 

Property  Number  779310035 

Status:  Excess 

Base  closure;  Number  of  Units:  23 

Conunent:  1-2  story,  includes  9  family 
residences,  detached  garages,  warehouses, 
presence  of  asbestos,  6iir  condition,  on  87 
acres,  scheduled  to  be  vacated  9/94. 

South  Carolina 

Bldg.  1 

].  S.  Thurmond  Dam  and  Reservoir 
Qarks  Hill  Co:  McCormick  SC  29821- 
Location:  16  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number  319011544 
Status:  Elxcess 
Comment:  1900  sq.  h.;  1  story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage. 
Bldg.  2 

).  S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill  Co:  McCormick  SC  29821- 
Location:  Vz  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number:  319011545 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage. 
Bldg.  3 

).  S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill  Co:  McCormick  SC  29821- 
Location:  >/i  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number:  319011546 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage. 
Bldg.  4 

).  S.  Thurmond  Dam  and  Reservoir 
aarks  Hill  Co:  McCormick  SC  29821- 
Location:  */:  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number:  319011547 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

bwne;  possible  asbestos;  most  recent  use — 

storage. 
Bldg.  5 

).  S.  Thurmond  Dam  and  Reservoir 
Qarks  Hill  Co:  McCormick  SC 
Location:  V^  mile  east  of  Resource  Managers 

Office. 
Landbolding  Agency:  COE 


Property  Number  319011548 

Status:  Excess 

Comment:  1900  sq.  ft.;  1  story  masonry 

fniae;  possible  asbestos;  most  recent  use — 

storage. 

Texas 

Bldg.  2 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014815 

Status:  Unutilized 

Comment:  94606  sq.  ft.;  1  story  wood, 

masonry,  and  metal  frame;  subject  to  sewer 

pipeline  easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Bldg. 4 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014816 
Status:  Excess 
Comment:  1350  sq.  ft.;  1  story  structured  clay 

tile  and  metal  frame;  subject  to  sewer 

pipeline  easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  17 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014817 

Status:  Excess 

Comment:  68  sq.  ft.;  wood  and  metal  frame; 
subject  to  sewer  pipeline  easement;  needs 
rehab;  most  recent  use— guard  house. 

GSA  Number:  7-D-TX-879A 

Bldg.  29 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014818 

Status:  Excess 

Comment:  5028  sq.  ft.;  1  story  wood,  masonry 

and  metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 
Bldg.  30 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  2 1 901 481 9 
Status:  Excess 
Conmient:  5323  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-I>-TX-879A 
Bldg.  18 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  219014820 
Status:  Excess 
Comment:  9560  sq.  ft.;  1  story  wood,  masonry 

and  metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number  7-D-TX-879A 
Bldg.  6 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number.  219014821 
Status:  Excess 
Comment:  1258  sq.  ft.;  1  story  structured  clay 

tile  and  metal  frame;  subject  to  pipeline 

easement;  needs  rehab. 


GSA  Number  7-D-TX-879A 

Bldg.  7 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014822 

Status:  Excess 

Comment:  508  sq.  ft.;  1  story  wood  and  metal 

frame;  subject  to  sewer  pipteline  easement; 

needs  rehab. 
GSA  Number:  7-D-TX-«79A 

Bldg.  8 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014824 

Status:  Excess 

Comment:  171  sq.  ft.;  story  concrete  block 
and  brick;  subject  to  sewer  pipeline 
easement;  needs  rehab;  most  recent  use- 
watch  tower. 

GSA  Number  7-D-TX-879A 

Bldg.  16 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014825 

Status:  Excess 

Comment:  17263  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number  7-D-TX-879A 

Bldg.  19 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014826 

Status:  Excess 

Comment:  25399  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number  7-D-TX-879A 
Bldg.  31 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number  219014827 
Status:  Excess 
Comment:  1392  sq.  ft.;  1  story  wood  and 

metal  frame;  subject  to  sewer  pipeline 

easement;  needs  rehab. 
GSA  Number:  7-D-TX-879A 

Bldg.  9 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014828 

Status:  Excess 

Conunent:  244  sq.  ft.;  1  story  wood,  hollow 
tile  and  metal  frame;  subject  to  sewer 
pif)eline  easement;  needs  rehab. 

GSA  Number  7-D-TX-879A 

Bldg.  25 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014829 

Status:  Excess 

Conmient:  1320  sq.  ft.;  1  story  wood  and    - 
metal  frame;  subject  to  sewer  pipeline 
easement;  needs  rehab;  most  recent  use- 
fire  house. 

GSA  Number  7-D-TX-879A 
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Bldg.  10 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014830 

Status:  Excess 

Cocunent:  354  sq.  ft.;  2  story  concrete  block 
and  brick;  subject  to  sewer  pipeline 
easement;  needs  rehab. 

GSA  Number:  7-I>-TX-B79A 

Bldg.  26 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number:  219014831 

Status:  Excess 

Conunent:  3518  sq.ft.;  1  story  wood  and 
metal  frame;  subject  to  sewer  pipeline 
easement;  needs  rehab. 

GSA  Number:  7-D-TX-879A 

Bldg.  21 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

L.andholding  Agency:  GSA 

Property  Number:  219014832 

Status:  Excess 

Comment:  65  sq.  ft.;  wood  and  metal  frame; 
subject  to  sewer  pipeline  easement;  needs 
rehab;  most  recent  use — guard  house. 

GSA  Number:  7-D-TX-879A 

Bldg.  22 

Saginaw  Army  Aircraft  Plant 

Saginaw  Co:  Tarrant  TX  76070- 

Landholding  Agency:  GSA 

Property  Number  219014833 

Status:  Excess 

Comment:  50581  sq.  ft.;  1  story  wood  and 
metal  frame;  subject  to  sewer  pipeline 
easement;  needs  rehab. 

GSA  Number:  7-D-TX-879A 

Bldg.  27 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  219014834 
Status:  Excess 

Comment:  228  sq.  ft.;  2  story  wood  and  metal 
frame;  subject  to  sewer  pipeline  easement; 
needs  rehab;  most  recent  use — control 
tower. 
GSA  Number:  7-D-TX-879A 
Bldg.  32 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Number:  219014835 
Status:  Excess 

Comment:  19546  sq.  ft.;  1  story  wood  and 
metal  frame;  subject  to  sewer  pipeline 
easement;  needs  rehab. 
GSA  Number:  7-D-TX-679A 
208  Off-base  Capehart  Housing 
Naval  Air  Station,  Chase  Field 
Beeville  Co:  Bee  TX  78103- 
Landholding  Agency:  Navy 
Property  Number:  779210001 
Status:  Excess 

Base  closure;  Number  of  Units:  208 
Comment:  1320  sq.  ft.,  1  story  brick/wood 

frame.  2  bedrooms/1  bath,  needs  routine 

maintenance,  scheduled  to  be  vacated  10/ 

93. 

54  Off-base  Family  Housing 
Naval  Air  Station.  Chase  Field 
BeevHle  Co:  Bee  TX  78103- 


Landholding  Agency:  Navy 

Property  Number:  779210002 

Status:  Excess 

Base  closure;  Number  of  Units:  54 

Comment:  1,000  to  2,000  »q.  ft..  1  and  2 
bedroom  units,  1  and  2  story,  brick/wood 
frame,  routine  maintenance  required, 
scheduled  to  be  vacated  10/93. 

19  On-base  Capehart  Housing 

Naval  Air  Station,  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number:  779210003 

Status:  Excess 

Base  closure;  Number  of  Units:  19 

Comment:  1320  sq.  ft.,  1  story  brick/wood 
frame,  1  and  2  bedrooms,  needs  routine 
maintenance,  scheduled  to  be  vacated  10/ 
93. 

3  Recreational  Facilities 
Naval  Air  Station,  Chase  Field 
Beeville  Co:  Bee  TX  78103- 
Landholding  Agency:  Navy 
Property  Number:  779210004 
Status:  Excess 

Base  closure;  Number  of  Units:  3 
Comment:  2100  to  13900  sq.  ft.,  l  story, 
concrete  masonry  frame,  needs  routine 
maintenance,  includes  theatre,  bonding, 
racquetball,  scheduled  to  be  vacated  10/93. 

4  Dining  Facilities 

Naval  Air  Station,  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number:  779210005 

Status:  Excess 

Base  closure;  Number  of  Units:  4 

Comment:  6000  to  21900  sq.  ft.,  1  story, 
concrete  masoiuy  frame,  needs  routine 
maintenance,  scheduled  to  be  vacated  10/ 
93. 

5  Bachelor  Quarters 

Naval  Air  Station,  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number:  779210006 

Status:  Excess 

Base  closure;  Number  of  Units:  5 

Comment:  16800  to  62200  sq.  ft..  3  story, 
metal/brick  frame,  needs  routine 
maintenance,  scheduled  to  be  vacated  10/ 
93. 

9  Administration  Buildings 

Naval  Air  Station,  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number:  779210007 

Status:  Excess 

Base  closure;  Number  of  Units:  9 

Comment:  1300  to  29500  sq.  ft.,  1  and  2  story, 
concrete  masonry  frame,  needs  routine 
maintenance,  scheduled  to  be  vacated  10/ 
93. 

Hospital  (clinic) 

Naval  Air  Station,  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number  779210008 

Status:  Excess 

Base  closure;  Number  of  Units:  1 

Comment:  31000  sq.  ft.,  1  story,  brick/ 
concrete  masonry  frame,  needs  routine 
maintenance,  scheduled  to  be  vacated  10/ 
93. 

4  Miscellaneous  Facilities 


Naval  Air  Station,  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number:  779210009 

Status:  Excess 

Base  closure;  Number  of  Units:  4 

Comment:  900  to  55600  sq.  ft.,  2  story, 
concrete  masonry  frame,  needs  routine 
maintenance,  scheduled  to  be  vacated  10/ 
93. 

4  Warehouses 

Naval  Air  Station.  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Numlwr:  779210010 

Status:  Excess 

Base  closure;  Number  of  Units:  4 

Comment:  800  to  40300  sq.  ft.,  1  sXory, 
concrete  masonry  frame,  needs  routine 
maintenance,  used  for  storage,  scheduled 
to  be  vacated  10/93. 

16  Industrial  Facilities 

Naval  Air  Station,  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number:  779210011 

Status:  Excess 

Base  closure:  Number  of  Units:  16 

Comment:  200  to  10900  sq.  ft..  1  story,  metal/ 
concrete  masonry  frame,  needs  routine 
maintenance,  scheduled  to  be  vacated  10/ 
93. 

3  Fire/Security  Facilities 

Naval  Air  Station.  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number:  779210012 

Status:  Excess 

Base  closure;  Number  of  Units:  3 

Comment:  5533  sq.  ft.,  1  story,  wood/ 
concrete  masonry  frame,  needs  routine 
maintenance,  scheduled  to  be  vacated  10/ 
93. 

5  Air  Traffic  Control  Facs. 
Naval  Air  Station.  Chase  Field 
Beeville  Co:  Bee  TX  78103- 
Landholding  Agency:  Navy 
Property  Number:  779210013 
Status:  Excess 

Base  closure;  Number  of  Units:  5 
Comment:  3200  sq.  ft.,  1  story,  concrete 

masonry  frame,  needs  routine 

maintenance,  scheduled  to  be  vacated  10/ 

93. 

3  Aircraft  Related  Facilities 

Naval  Air  Station,  Chase  Field 

Beeville  Co:  Bee  TX  78103- 

Landholding  Agency:  Navy 

Property  Number:  779210014 

Status:  Excess 

Base  closure;  Number  of  Units:  3 

Comment:  42000  to  89300  »q.  ft..  2  story, 
concrete  masonry/metal  frame,  needs 
routine  maintenance,  used  for  storage/ 
aircraft  maintenance,  scheduled  to  be 
vacated  10/93. 

Washington 

Vancouver  Substations 
Vancouver  Co:  Clark  WA  98661- 
Landholding  Agency:  GSA 
Property  Number:  549240004 
Status:  Excess 

Comment:  7  electrical  control  houses  and 
transmission  line  corridors,  access 
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restrictions,  high  voltage  present,  minor 
contamination 
CSA  Number  9-B-WA-1019— 1028 

Wisconsin 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  WI 45911- 

Landholding  Agency:  COE 

Property  Number:  319011524 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence:  needs  rehab;  secured  area 

with  alternate  access. 
Former  Lockmaster's  Dwelling 
Appleton  4th  Lock 
905  South  Lowe  Street 
Appleton  Co:  Outagamie  WI  54911- 
Landholding  Agency:  COE 
Property  Number  319011525 
Status:  Unutilized 
Comment:  908  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab. 

Former  Lockmaster's  Dwelling 

Kaukauna  1st  Lock 

301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 

Landholding  Agency:  COE 

Property  Number:  319011527 

Statits:  Unutilized 

Comment:  1290  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Fonner  Lockmaster's  Dwelling 

Appleton  1st  Lock 

905  South  Oneida  Street 

Appleton  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Number:  319011531 

Status:  Unutilized 

Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  fr^me  residence;  needs  rehab; 

secured  area  with  alternate  access. 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie  WI  45180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Landholding  Agency:  COE 
Property  Number:  319011533 
Status:  Unutilized 
Conmient:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown  WI  54130- 
Location:  2  miles  southeasterly  fitim 

intersection  of  Lost  Dauphin  Road  (County 

Trunk  Highway  "D")  and  River  Street. 
Landholding  Agency:  COE 
Property  Number.  319011535 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

&Bme  residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Utile  Chute,  2nd  Lock 
214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140- 
Landholding  Agency:  COE 
Property  Number:  319011536 
Status:  Unutilized 


Comment:  1224  sq.  ft.:  2  story  brick/wood 
frame  residence:  potential  utilities:  need* 
renao:  securea  area  wnb  alternate  access 

Land  (by  State) 
Arkansas 

Parcel  01 

OeCray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010071 

Status:  Unutilized 

Conunent:  77.6  acres 

Parcel  02- 

DeCray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010072 

Status:  Unutilized 

Comment:  198.5  acres 

Parcel  03 

DeCrey  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010073 

Status:  Unutilized 

Comment:  50.46  acres 

Parcel  04 

DeCray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010074 

Status:  Unutilized 

Comment:  236.37  acres 

Parcel  05 

DeCray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010075 

Status:  Unutilized 

Comment:  187.30  acres 

Parcel  06 

DeCray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010076 

Status:  Unutilized 

Comment:  13.0  acres 

Parcel  07 

DeCray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010077 

Status:  Unutilized 

Comment:  0.27  acres 

Parcel  08 

DeCray  Lake 

Section  13 

Arkadelphia  Co:  Hark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010078 

Status:  Unutilized 

Comment:  14.6  acres 

Parcel  09 

DeCray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 


LandhoIii:na  Agency-  COE 

Property  Number  319010079 

Status:  Unutilized 

Commeui.  6  bO  acre* 

Parcel  10 

DeCray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AK  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010080 

Status:  Unutilized 

Comment:  4.5  acres 

Parcel  11 

DeCray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010081 

Status:  Unutilized 

Conunent:  19.50  acres 

Lake  Greeson 

Section  7,  8  and  18 

Murftwsboro  Co:  Pike  AR  71958-9720 

Landholding  Agency:  COE 

Property  NumbMBr  319010083 

Status:  Unutilized 

Comment:  46  acres 

California 

Lake  Mendocino 

1160  Lake  Mendocino  Drive 

Ukiah  Co:  Mendocino  CA  95482-9404 

Landholding  Agency:  COE 

Property  Number  319011015 

Status:  Unutilized 

Comment:  20  acres;  steep,  dense  brush; 

potential  utilities. 
Receiver  Site 
Delano  Relay  Station 
Route  1,  Box  1350 
Delano  Co:  Tulare  CA  93215- 
Location:  5  miles  west  of  Pixley,  17  miles 

north  of  Delano. 
Landholding  Agency:  CSA 
Property  Number  5490100 
Status:  Excess  ■ 
Conmient:  81  acres,  1560  sq.  ft.  radio  receiver 

bldg.  on  site,  subject  to  grazing  lease, 

potential  utilities,  environmental 

restrictions 
CSA  Number  9-2-CA-1308 
(P)  Camp  Elliott 
Rosedale  Tract 
San  Diego  Co:  San  Diego  CA 
Landholding  Agency:  CSA 
Property  Number  549310008 
Status:  Surplus 
Comment:  Parcel  1 — 0.15  acre.  Parcel  2—0.17 

acre,  located  in  the  narrow  median  strip 

between  Murphy  Canyon  Rd.  and  State 

Highway  15,  previously  leased  by 

homeless  provider 
CSA  Number  9-GR(6>-CA-694A 
Folsom  South  Canal 
SW  comer  of  Whiterock  Rd.  &  Folsom  S 

Canal 
Rancho  Cordova  Co:  Sacramento  CA  95670- 
Landholding  Agency:  Interior 
Property  Number  619310002 
Status:  Excess 
Comment:  1.52  acres;  perpetual  easement 

over  .25  acre,  surrounding  land  use  is 

commercial 
NAVAIR  Manor 
Naval  Air  Station,  Off-site  component 
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Moflfltt  Field 

Sunnyvale  Co:  Santa  Oara  CA  9403&- 

Landholding  Agency:  Navy 
Property  Number  779240020 
Status:  Excess 

Base  closure:  Number  of  Units:  1 
Comment:  7.19  acres,  improved  w/paved 
streets  and  sidewalks. 

Florida 

Outlying  Field  Kings 

NW  Comer  of  SR  267A  »  SR  186  Co: 

Escambia  FL  32534- 
Landholding  Agency:  GSA 
Property  Number:  549310013 
Status:  Excess 
Comment:  160  acres,  easement  restnctions, 

small  portion  envinMimenlally  protected 
GSA  Number:  4-GR(l)-FU737 
0.25  acre 
Hickory  Lane 
Holiday  Co:  Pasco  FL 
Landholding  Agency:  GSA 
Property  Number  549310014 
Status:  Excess 
Comment:  0.25  acre,  small  triangular  tract  of 

land  with  48  sq.  ft.  tin  bidg.,  possible 

access  restrictions 
GSA  Number:  4-G-FL-968 
Georgia 

Naval  Submarine  Base 

Grid  R-2  to  R-3  to  V-4  to  V-1 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010229 

Status:  Underutilized 

Comment:  111.57  acres:  areas  may  be 

environmentally  protected;  secured  area 

with  alternate  access. 

Illinois 

Lake  Shelbyville 

Shelbyville  Co:  Shelby  ft  Moulter  IL  62565- 

9804 
Landholding  Agency:  COE 
Property  Number  319240004 
Status:  Unutilized 
Comment:  5  parcels  of  land  equalling  0.70 

acres,  improved  w/4  small  equipment 

storage  Lldgs.  and  a  small  access  road, 

easement  restrictions. 

Indiana 

Portion  of  Tract  1219 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  46750- 

Landholding  Agency:  c5dE 

Property  Number:  319310002 

Status:  Unutilized 

Comment:  0.88  acre,  potential  utilities 

Portion  of  Tract  1220 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  46750- 

Landholding  Agency:  COE 

Property  Number  319310003 

Status:  Unutilized 

Comment:  0.30  acre,  potential  utilities 

Portion  of  Tract  1207 

Salamonie  Lake,  SR  9 

Huntington  Co:  Huntington  IN  46750- 

Landholding  Agency:  COE 

Property  Number  319310004 

Status:  Unutilized 

Comment:  0.28  acre,  potential  utilities 

Iowa 

CBARJRanch 


1/4  mile  aouth  of  RIvw  Rd.  on  Staaecoach 
Rd. 

Ames  Coc  Story  lA 

Landholding  Agency:  GSA 

Property  Number  159230002 

Status:  Unutilized 

Comment:  24.5  acres  w/bldgs. — animal, 
shop>s,  bam,  storage;  wood  and  metal 
frames;  potential  utils.;  limestone  quarry 
approx  3/4  mi.  north,  perform  tome 
blasting:  fenced  area  w/locked  gate. 

GSA  Number  7-A-L^-493 

Kansas 

Parcel  1 

El  Dorado  Lake 

Section  13,  24,  and  18  (See  County)  Co: 

Butler  KS 
Landholding  Agency:  COE 
Property  Number  319010064 
Status:  Unutilized 
Comment:  61  acres;  naost  recent  use — 

recreation. 

Kentucky 

Tract  2625 

Barkley  Lake.  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  the  village  of  Rockcastle. 

Landholding  Agency  COE 

Property  Niimber  319010025 

Status:  Excess 

Comment:  2.57  acres:  rolling  and  vrooded. 

Tract  2709-10  and  2710-2 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2</2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010026 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded. 
Tract  2708-1  and  2709-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  2*/^  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010027 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded;  no 

utilities. 
Tract  2800 

Barkley  Lake.  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  4221 1- 
Location:  4'/2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010028 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded. 
Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6V2  miles  west  of  Cadiz. 
Landholding  Agency:  COE 
Property  Number:  319010029 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 

2702 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trin  KY  42211- 

Location:  1  mile  in  a  southerly  direction  fran 

the  village  of  Rockcastle 
Landholding  Agency:  COE 


Property  Number  319010031 
Status:  ExoaH 

Comment:  4.90  acres;  wooded;  no  utilities. 
Tract  4318 

Barkley  Lake.  Kentxxrky  and  Tenaaaaw 
Canton  Co:  Trigg  KY  42212- 
Location:  Trigg  Co.  Ad)oiniiig  the  dty  of 
Canton.  KY.  on  the  waters  of  Hopaon 
Creek. 
Landholding  Agency:  GOB 
Property  Number  319010032 
Status:  Excess 

Comment:  8.24  Acres;  steep  and  wooded. 
Tract  4502 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  3V^  miles  in  a  southerly  direction 

from  Canton,  KY. 
Landholding  Agency:  COB 
Property  Number  319010033 
Status:  Excess 

Comment  4.26  acres;  steep  and  wooded. 
Tract  4611 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  5  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010034 
Status:  Excess 
Comment:  10.51  acres;  steep  and  wooded:  no 

utilities. 
Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4Vb  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010035 
Status:  Excess 
Comment:  2.02  acres;  steep  and  wooded:  no 

utilities. 
Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  6Va  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010036 
Status:  Excess 

Comment:  1.75  acres;  wooded. 
Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Landholding  Agency:  COE 
Property  Number  319010042 
Status:  Excess 

Comment:  5.80  acres;  steep  and  wooded. 
Tract  1906 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4  miles  east  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number  319010044 
Status:  Excess 
Comment:  25.86  acres:  rolling  steep  and 

partially  wooded;  no  utilitiea. 
Tract  1907 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  On  the  waters  of  Pilfan  Qeek,  4 

miles  east  of  Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number  319010045 
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Status:  Excess 

Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 
Tract  2001  #1 

Berkley  Lake,  Kentucky  and  Tennessee 
Eddyvilie  Co:  Lyon  KY  42030- 
Location:  Approximately  4^/>  miles  east  of 

Eddyvilie.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010046 
Status:  Excess 
Comment:  47.42  acres:  steep  and  wooded;  no 

utilities. 
Tract  2001  *2 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyvilie  Co:  Lyon  KY  42030- 
Location:  Approximately  4\6  miles  east  of 

Eddyvilie.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010047 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities. 

Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyvilie  Co:  Lyon  KY  42030- 

Location:  Approximately  S'/z  miles  east  of 

Eddyvilie.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010048 
Status:  Excess 
Conunent:  4.62  acres;  steep  and  wooded;  no 

utilities 
Tract  2307 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyvilie  Co:  Lyon  KY  42030- 
Location:  Approximately  7'/*i  miles 

southeasterly  of  Eddyvilie,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010049 
Status:  Excess 
Comment:  11.43  acres:  steep;  rolling  and 

wooded;  no  utilities 
Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee  - 
Eddyvilie  Co:  Lyon  KY  42030- 
Location:  7  miles  southeasterly  of  Eddyvilie, 

KY. 
Landholding  Agency:  COE 
Property  Number  319010050 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities 
Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyvilie  Co:  Lyon  KY  4203O- 
Location:  9  miles  southeasterly  of  Eddyvilie, 

KY. 
Landholding  Agency:  COE 
Property  Number:  319010051 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded;  no 

utilities 

Tract  214 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  River  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 

RaihxMd.  1  mile  east  of  the  Cumberland 

River. 
Landholding  Agency:  COB 
Property  Number  3190100S2 
Statu*:  Excess 

Comment:  S.5  acres;  wooded;  no  utilities 
Tract  215 


Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers:  Lyon  KY  42045- 

Location:  5  miles  southwest  of  Kuttawa 

Landholding  Agency:  CCffi 

Property  Number:  319010053 

Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utilities 

Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 

Grand  Rivers:  Lyon  KY  42045- 

Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa.  KY. 
Landholding  Agency:  COB 
Property  Number:  319010054 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded;  no 

utilities 

Tracts  306,  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa,  KY 

on  the  waters  of  Cypress  Creek. 
Landholding  Agency:  COE 
Property  Number:  319010055 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities. 
Tracts  2305.  2306.  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyvilie  Co:  Lyon  KY  42030- 
Location:  6V2  miles  southeasterly  of 

Eddyvilie  KY. 
Landholding  Agency:  COE 
Property  Number:  319010056 
Status:  Excess 
Comment:  97.66  acres;  steep  and  wooded;  no 

utilities  \ 

Tract  500-2 

Barkley  Lake,  Kentucky  and  Tennessee 
Kuttawa  Co:  Lyon  KY  42055- 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010057 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities 
Tracts  5203  and  5204 
Barkley  Lake.  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  Village  of  Linton.  KY  state  highway 

1254. 
Landholding  Agency:  COE 
Property  Number:  319010058 
Status:  Excess 
Comment:  0.93  acres;  rolling;  partially 

wooded;  no  utilities 
Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Localion:  1  mile  northwest  of  Linton.  KY. 
Landholding  Agency:  COE 
Property  Number  319010059 
Status:  Excess 
Comment:  2.26  acres:  steep  and  wooded:  no 

utilities 
Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319011621 
Status:  Excess 


Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  461 9-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011622 
Status:  Excess 
Conunent:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyvilie  Co:  Lyon  KY  42038- 
Location:  7  miles  southeasterly  from 

Eddyvilie.  KY. 
Landholding  Agency:  COE 
Property  Number:  319011623 
Status:  Unutilized 
Comment:  0.70  acres;  wooded;  subject  to 

utility  easements. 
Tract  241-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011624 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number:  319011626 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number  319011627 
Status:  Excess 
Comment:  1.00  acres;  wooded:  subject  to 

utility  easements. 

Tract  N-819 

Dale  Hollow  Lake  &  Dam  Project 
Illwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Landholding  Agency:  COE 
Property  Number  319140009 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 
hunting,  subject  to  existing  easements. 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 
Shreveport  Co:  Caddo  LA  71103- 
Landholding  Agency:  COE 
Property  Number  319011009 
Status:  Unutilized 
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Comment:  11  acres;  vyildlife/forestry:  no 

utilities. 
Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreveport, 

La. 
Landholding  Agency:  COE 
Property  Number  319011010 
Status  Unutilized 
Gonunent:  203  acres;  wildlifs/fbrestry;  no 

utilities. 

Maine 

Naval  Air  Station 
Transmitter  Site 
Old  Bath  Road 

Brunswick  Co:  Cumberland  ME  04053- 
Landholding  Agency:  Navy 
Property  Number.  779010111 
Status:  Underutilized 
Comment:  66.13  acres,  most  recent  us«^— 
transmitter  station. 

Minnesota 

Parcel  D 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake, 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number:  319011038 
Status:  Excess 

Comment:  17  acres;  no  utilities. 
Tract  92 
Sandy  Lake 

McGregor  Co:  Aitkins  MN  55760- 
Location:  4  miles  west  of  highway  65, 15 

miles  from  city  of  McGregor. 
Landholding  Agency:  COE 
Property  Number:  319011040 
Status:  Excess 

Gonunent:  4  acres;  no  utilities. 
Tract  98 
Leech  Lake 

Benedict  Co:  Hubbard  MN  56641- 
Location:  1  miles  from  city  of  Federal  Dam, 

Mn. 
Landholding  Agency:  COE 
Property  Number  319011041 
Status:  Excess 

Comment:  7.3  acres;  no  utilities. 
Mississippi 

Parcel? 

Grenada  Lake 

Sections  22,  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcel  8 

Grenada  Lake 

Section  20,  T24N 

Granada  Go:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011020 

Status:  Underutilized 

Comment:  30  acres;  no  utilities: 

intermittently  used  under  lease — expires 

1994. 

Pwcel9 
Grenada  Lake 
Section  20.  T24N.  R7E 


Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011021 
Status:  Underutilized 
Comment:  23  acres;  no  utilities: 

intermittently  used  under  lease— expires 

1994. 

Parcel  10 
Grenada  Lake 

Sections  16, 17, 18  T24N,  R8B 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease— expires 

1994. 

Parcel  2 

Grenada  Lake 

Section  20  and  T23N,  R5E 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COB 

Property  Number  319011023 

Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 
use — wildlife  and  foresty  management. 

Parcels 

Grenada  Lake 

Section  4.  T23N,  R5E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011024 

Status:  Underutilized 

Conunent:  120  acres;  no  utilities;  most  recent 
use— wildlife  and  forestry  management 
(13.5  acres/agriculture  lease). 

Parcel  4 
Grenada  Lake 

Sections  2  and  3,  T23N,  R5B 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011025 

Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  5 
Grenada  Lake 
Section  7,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011026 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use— wildlife  and  forestry  management  (14 
acres/agriculture  lease). 
Parcele 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number  319011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use— wildlife  and  forestry  management. 
Parcel  11 
Grenada  Lake 
Section  20,  T24N.  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011028 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

us»— wildlifs  and  forestry  management. 
Parcel  12 


Grenada  Lake 

Section  25,  T24N.  R7E 

Grenada  Co:  Yalobusha  MS  38390-10903 

Landholding  Agency:  COE 

Property  Number  319011029 

Status:  Undertitilized 

Conmient:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  13 
Grenada  Lake 
Section  34,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38903-0903 
Landholding  Agency:  COE 
Property  Number  319011030 
Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 
use— wildlife  and  forestry  management  (11 
acres/agriculture  lease). 
Parcel  14 
Grenada  Lake 
Section  3.  T23N,  R6B 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency;  COE 
Property  Number  319011031 
Status:  Underutilized 
Comment:  15  acres;  no  utilities,  most  recent 

use — wildlife  and  forestry  management. 
Parcel  15 
Grenada  Lake 
Section  4.  T24N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011032 
Status:  Underutilized 
Comment:  40  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  16 
Grenada  Lake 
Section  9.  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011033 
Status:  Underutilized 
Comment:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  17 
Grenada  Lake 
Sectionl7,  T23N,  R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number  3 1 901 1 034 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  18 
Grenada  Lake 
Section  22,  T23N,  R7E 
Grenada  Co:  Grenada  MS  28902-0903 
Landholding  Agency:  COE 
Property  Number  319011035 
Status:  Underutilized 
Comment:  10  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  19 
Grenada  Lake 
Section  9,  T22N.  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011036 
Status:  Underutilized 
Comment:  20  acres;  no  utilities;  most  recent 

use— wildlife  and  forestry  management. 
MlswMiri 
Harry  S  Truman  Dam  ft  Reservoir 
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Warsaw  Co:  Benton  MO  65355- 

Location:  Triangular  shaped  parcel  southwrest 

of  access  roed  "B**.  pert  of  Bledsoe  Parry 

Park  Tract  150. 
Landholding  Agency:  CXIB 
Property  Number  319030014 
Status:  Underutilized 
Comment:  1.7  acres:  potential  utilities. 

Montana 

120  acres.  Fort  Pack  Lake  Proj  Co:  McCone 

MT 
Location:  Twp  21  north,  RNG  43  east.  Section 

34,  N/2NE/4,  Section  35.  NW/4NW/4 
Landholding  Agency:  COB 
Property  Number:  319220OOS 
Status:  Unutilized 
Comment:  120.00  acres,  rough  &  rugged 

terrain 

New  Mexico 

Western  Perimeter  Tract 

Los  Alamos  Co:  Los  Alamos  NM 

Landholding  Agency:  GSA 

Property  Number  540310010 

Status:  Surplus 

Comment:  194  acres,  potential  utilities,  open 

area,  no  roadways  tnitMjgh  pcoperty 
GSA  Number  7-B-NM-504-G,  7-GR(1)- 

NM-504-L 

Ohio 

Hannibal  Locks  and  Dam 

Ohio  River 

P.O.  Box  8 

Hannibal  Co:  Monroe  OH  43931-0008 

LocatloD:  Adjacent  to  the  new  MartinsvUle 

Bridge. 
Landholding  Agency:  COB 
Property  Number  319010015 
Status:  Underutilized 
Comment:  22  acres;  river  bank 

Portion.  VA  Hospital  Reservat 

Union  Co:  Ross  OH  45601- 

Landholding  Agency:  GSA 

Property  Number  549310002 

Statur  Excess 

Comment:  19.98  acres,  no  known  utility 
potential,  ravine  and  heavily  fbreirted, 
hospital  restrictions,  most  recent  use — 
biological  sampling  station  for  educational 
use. 

GSA  Number  2-GR(1)-OH-452-B 

Portion,  Camp  Sherman  Range 

Approximately  1  mile  north  of  Chlllicothe 

Springfield  Co:  Ross  OH 

Landholding  Agency:  GSA 

Property  Number  549310004 

Stat\is:  Unutilized 

Comment:  4.674  acres,  potential  utilities, 
previously  leased  by  non-profit  far 
homeless  assistance  use 

GSA  Number  2-GR-OH-I33B 

Oklahoma 

Parcel  Na  18 

Fort  Gibson  Lake 

Section  12 

Wagoner  Ca  Co:  WagDoer  OK 

Landholding  Agency:  GSA 

Property  Number  219013808 

Statiu:  Excess 

Comment:  8.77  acres:  sub^  to  grazing  lease; 

moat  recent  use    fecreation. 
GSA  Number  7-D-OK-0442E-0004 
Parcel  7 
Fort  Gibson  Lak* 


Section  6  Co:  C3ierokae  OK  74434 

Landholding  Agency:  GSA 

Property  Number  319010669 

Status:  Excess 

Comment:  16.31  aciBs;  potential  utilities; 

moat  recent  use — recreational  and 

development. 
GSA  Number  7-D-OK-0442E-000t 
Parcel  14 
Fort  Gibson  Lake 

Section  20  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010870 
Status:  Excess 
Comment:  52.09  acres;  potential  utilities; 

sul^ect  to  haying/grazing  leases;  most 

recent  use — recreational. 
GSA  Number:  7-I>-OK-0442E-0002 
Parcel  15 
Fort  Gibson  Lake 

Section  22  Co:  Cherokee  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010671 
Status:  Excess 
Comment:  7.51  acres;  potential  utilities;  most 

recent  use — recreationaL 
GSA  Number:  7-I>-OK-0442E-0003 
Parcel  28 
Fort  Gibson  Lake 
Section  35  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010677 
Status:  Excess 
Comment:  36.59  acres;  potential  utilities; 

most  recant  use— recreationaL 
GSA  Number  7-D-OK-0442E-000S 
Parcel  75 
Fort  Gibson  Lake 
Section  16  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010887 
Status:  Excess 
Comment:  45  acres;  potential  utilities;  subject 

to  haying  lease  and  flowage  easement;  most 

recent  use — recreational 
GSA  Number  7-D-OK-0442E-0009 
Parcel  88 
Fort  Gibson  Lake 
Section  7  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010899 
Status:  Excess 
Comment  14  acres;  potential  utilities;  subject 

to  grazing  lease;  most  recent  use — 

recreational. 
GSA  Number  7-D-OK-0442E-0010 
Parcel  89 
Fort  Gibson  Lake 
Section  7  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010900 
Status:  Excess 
Comment:  16  acres;  potential  utilities;  subject 

to  grazing  lease  and  flowage  easement; 

most  recent  use — recreational. 
GSA  Number  7-D-OK-0442E-0011 
Parcel  95 
Fort  Gibson  Lake 
Section  33  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319010906 
Status:  Excess 
Comment:  8  acres;  potential  utilities;  most 

recent  use— recreational. 
GSA  Number  7-O-OK-0442B-0012 


Pine  Creek  Lake 

Section  27  (See  County)  Co:  McCurtain  OK 

Landholding  Agency:  OOE 

Property  Number  319010923 

Status:  Unutilized 

Comment:  3  acres:  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3. 
Parcel  No.  43 
Fort  Gibson  Lake 
Section  11  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011371 
Status:  Excess 
Comment:  125  acres;  potential  utilities: 

Kortion  subject  to  grazing  lease  and 
owage  easements. 
GSA  Number  7-D-OK-0442E-0006 
Parcel  No.  49 
Fort  Gibson  Lake 
Section  1 5  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011377 
Status:  Excess 
Comment:  26.94  acres;  potential  utilities; 

portion  subject  to  grazing  lease  and 

flowage  easements. 
GSA  Number  7-D-OK-0442E-0007 
Parcel  No.  61 
Fort  Gibson  Lake 
Section  13  Co:  Mayes  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011389 
Status:  Excess 
Comment:  54  acres;  potential  utilltier.  subject 

to  flowage  easement;  most  recent  us»— 

recreation. 
GSA  Number  7-I>-OK-0442E-0008 
Parcel  No.  99 
Fort  Gibson  Lake 

Section  21  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011400 
Status:  Excess 
Comment:  5  acres;  small  creek  on  land;  most 

recent  use — recreation. 
GSA  Number:  7-IM5K-0442E-0013 
Parcel  No.  102 
Fort  Gibson  Lake 

Section  33  Co:  Wagoner  OK  74434 
Landholding  Agency:  GSA 
Property  Number  319011403 
-  Status:  Excess 
Comment:  7  acres:  subject  to  grazing  lease; 

most  recent  use  recreation. 
GSA  Number  7-D-OK-0442E-O014 

Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap.  Road  M 
Landholding  Agency:  COE 
Property  Number  319010018 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded. 

Tracts  610. 611, 612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North.  1-60  West.  Exit  Shaioa. 

R18  North  4  miles,  left  on  R518.  right  on 

Mercer  Avenue. 
Landholding  Agency:  COE 
Property  Number  319011001 


Status:  Excess 

Comment:  24.09  acres;  subject  to  flowage 

easement 
Tracts  L24.  L26 
Crooked  Creek  Lake  (See  County)  Co: 

Armstrong  PA  03051- 
Location  Left  bank  -  55  miles  downstream  of 

dam. 
Landholding  Agency:  COE 
Property  Number:  319011011 
Status:  Unutilized 

Comment:  7.89  acres;  potential  for  utilities. 
North  East  Plot  (K13) 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number:  779310019 
Status:  Excess 

Base  closure;  Number  of  Units:  1 
Comment:  2  paved  parking  areas,  paved 

roads,  (approx.  9.5  acres),  scheduled  to  be 

vacated  3/94. 

North  West  Plot  (K12) 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number:  779310020 

Status:  Excess 

Base  closure;  Number  of  Units:  1 

Comment:  2  paved  parking  lots,  paved  roads, 

(2.7  acres),  scheduled  to  be  vacated  3/94. 
Tennessee 

Tract  6827 

Berkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2'/i  miles  west  of  Dover,  TN. 

Landholding  Agency:  COE 

Property  Number:  319010927 

Status:  Excess 

Comment:  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6010 
Berkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3V^  miles  south  of  village  of 

Tabaccoport. 
Landholding  Agency:  COE 
Property  Number  319010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 
Tract  11516 
Barkley  Lake 

Ashland  City  Co:  Dickson  TN  37015- 
Location:  Vi  mile  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number  319010929 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements. 
Tract  2319 

J.  Percy  Priest  Dam  and  Reservoir 
Murfiwsboro  Co:  Rutherford  TN  37130- 
Location:  West  of  Buckeye  Bottom  Road 
Landholding  Agency:  COE 
Property  Number  319010930 
Status:  Excess 
Comment:  14.48  acres;  subject  to  existing 

easements. 
Tract  2227 
).  Percy  Priest  Dam  and  Reservoir 


Federal  Register  /  Vol.  58,  No.  97  /  Friday.  May  21.  1993  /  NoUces 


29605 


Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  Old  Jefferson  Pike 

Landholding  Agency:  COE 

Property  Number  319010931 

Status:  Excess 

Comment:  2.27  acres;  subject  to  existing 

easements. 
Tract  2107 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TTi  37130- 
Location:  Across  Fall  Creek  near  Fall  Ci«ek 

camping  area. 
Landholding  Agency:  COE 
Property  Number  319010932 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 
Tracts  2601,  2602,  2603,  2604 
Cordell  Hull  Lake  and  Dam  Project 
Doe  RowCrisek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  56 
Landholding  Agency:  COE 
Property  Number  319010933 
Status:  Unutilized 
Comment:  11  acres;  subject  to  existing 

easements. 

Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro  Co:  Rutherford  TN  37130- 

Location:  East  of  Lamar  Road 

Landholding  Agency:  COE 

Property  Number:  319010934 

Status:  Excess 

Comment:  15.31  acres;  subject  to  existing 

easements. 
Tract  2321 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
•  Property  Number  319010935 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements. 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2Vi  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number  319010936 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements. 

Tracts  8813.  8814 

Barkley  Lake 

Cumberland  Co:  Stewart  TN  37050- 

Location:  1  '/i  miles  East  of  Cumberland  City. 

Landholding  Agency:  COE 

Property  Number  319010937 

Status:  Excess 

Comment:  96  acres;  subject  to  existing 

easements. 
Tract  8911 
Barkley  Lake 
Cumberland  City  Co:  Montgomery  TN 

37050- 
Location:  4  miles  east  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number  319010938 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements. 
Tract  11503 


Barkley  Lake 

Ashland  Qty  Co:  Cheatham  TN  37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number  319010939 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements. 

Tracts  11523, 11524 
Barkley  Lake 

Ashland  Qty  Co:  Cheatham  TN  37015- 
Location:  2'/^  miles  do%vnstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number  319010940 
Status:  Excess 
Comment:  19.5  acres;  subject  to  existing 

easements. 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Location:  4»/j  miles  SW.  of  Bumpus  Mills. 
Landholding  Agency:  COE 
Property  Number:  319010941 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements. 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 
Location:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
Landholding  Agency:  COE 
Property  Number  319010943 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements. 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  I'/i  miles  SE  of  Dover,  TN. 
Landholding  Agency:  COE 
Property  Number  319010944 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements. 
Tracts  6005  and  6017 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3  miles  south  of  Village  of 

Tobacco  port. 
Landholding  Agency:  COE 
Property  Number  319011173 
Status:  Excess 
Comment:  5  acres,  subject  to  existing 

easements. 

Tracts  K-1 1 91.  K-1 135 

Old  Hickory  Lock  and  Dam 

Hartsville  Co:  Trousdale  TN  37074- 

Landholding  Agency:  COE 

Property  Number  319130007 

Status:  Underutilized 

Conunent:  92  acres  (38  acres  in  floodway), 

most  recent  use — recreation 
Tract  A-102 

Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  319140006 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tract  A-120 
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Dale  Hollow  Lake  ft  Dam  Proiect 
Swann  Ridge.  State  Hwy  Ha.  S3 
Celina  Co:  Clay  TN  36551- 
Landholding  Agency:  COE 
Property  Number:  319140007 
Status:  Uoderutilixed 
Comment:  883  acres,  most  recent  i 

hunting,  subject  to  sxisting  easements 
Tracts  A-20,  A^21 
Dale  Hollow  Lake  ft  Dam  Project 
Red  Oak  Ridge,  State  Hwy  No.  53 
Celina  Co:  day  TN  38551- 
Landholding  Agency:  COB 
Property  Number:  319140008 
Status:  Underutilized 
Comment:  821  acres,  moat  recent  use — 

recreation,  subject  to  existing  easements 

Tract  D-185 

Dale  Hollow  Lake  ft  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholding  Agency:  GOB 
Property  Number  319140010 
Status:  Underutilized 
Comment:  883  acres,  roost  recent  use — 
hunting,  subject  to  existing  easements 

Texas 

Parcel  9222 

Lake  Texoma  (See  County)  Co:  Grayson  TX 

Location:  C  Meyerheim  survey  A-829 ). 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number  319010421 
Status:  Excess 
Conunent:  52.80  acres:  most  recent  use — 

recreation 
Tract  F-516  O.C  Fisher  Lake 
Parallel  with  Crape  Creek  Road 
San  Angelo  Co:  Tom  Green  TX  76902-3085 
Landholding  Agency;  CSA 
Property  Number:  319120002 
Status:  Unutilized 
Comment:  2.13  acres,  potential  limited 

utilities 
CSA  Number  7-D-TX-0968-A 

Parts  of  Tracts 

B-143.  B-144.  B-146.  B-148.  B-179 

Downstream  of  Lewisville  Dam  embankment 

Lewisville  Co:  Denton  TX  75067- 

Location:  Along  State  Hwy  121 

Landholding  Agency:  CSA 

Property  Number:  319140015 

Status:  Underutilized 

Comment:  101.78  acres  in  3  parcels,  most 

recent  use — wildlife  and  low  density 

recreation 
CSA  Number  7-D-TX-0510K 

Peary  Point  #2 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5000 

Landholding  Agency:  Navy 

Property  Number:  779030001 

Status:  Excess 

Comment:  43.48  acres:  60%  of  land  under 

lease  until  8/93. 
CSA  Number  7-N-TX-402-V 

Saitabic/Unavailable  PropcrtiM 

BuUdings  (by  State) 

California 

Santa  Fe  Flood  Control  Basin 
Irwindale  Go:  Los  Angelw  CA  91706- 
Landholding  Agency:  CCS 
Property  Number  319011298 


Status:  Unutilized 

Comment:  1400  sq.  ft;  1  story  stucar,  needs 

rehab;  termite  damage;  secured  area  with 

alternate  access. 

Florida 

Bldg.  CN7 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number  319010012 
Status:  Unutilized 
Comment:  1468  sq.  ft;  one  fhrar  wood  frame: 

most  recent  use — residence;  secured  with 

alternate  access. 

Bldg.CN8 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number  319010C13 
Status:  Unutilized 
Comment:  1468  sq.  ft.;  one  floor  wood  frame: 

most  recent  use — residence;  secured  with 

alternate  access. 
Bldg.  SF-83 

Moore  Haven  Lock  ft  Dam 
^  Ockeechobee  Waterway 
Moore  Haven  Co:  Glades  FL  33471- 
Landholding  Agency:  COE 
Property  Number  319310006 
Status:  Unutilized 
Conunent:  1441  sq.  f\.:  1-story  frame 

residence,  average  condition,  restricted 

access 

Georgia 

Lot  3 

Lake  Forrest  Subdivision 
Woodframe  House 
Hartwell  Co:  Hartwell  GA 
Landholding  Agency:  COE 
Property  Number  319110026 
Status:  Excess 

Conunent:  896  sq.  ft.;  2  story  wood  frame 
residence:  off-site  removal  only. 

Idaho 

Bldg. 

Albeni  Falls  Dam 

U.S.  Highway  2,  Priest  River 

Bonner  Co:  Bonner  ID  83856- 

Location:  3'.^  miles  west  of  Priest  River. 

Landholding  Agency:  COE 

Property  Number  319110028 

Status:  Unutilized 

Comment:  2989  sq.  ft.;  3  story  log 

construction  with  wood  frame;  off-site 

removal  only;  needs  rehab. 

Illinois 

Bldg.  7 

Ohio  River  Locks  ft  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  S3 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010001 
Status:  Unutilized 
Comment:  900  sq.  fl.;  1  floor  wood  frame: 

most  recent  use— residence. 


Bldg.  8 

Ohio  River  Locks  ft  Dam  Na  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  Na  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010002 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence. 

Bldg.  5 

Ohio  River  Locks  ft  Dam  Na  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010003 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence. 

Bldg.  4 

Ohio  River  Locks  ft  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010004 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame: 

most  recent  use — residence. 
Bldg.  3 

Ohio  River  Locks  ft  Dam  Na  53 
Grand  Chain  Co:  Pulaski  IL  62941-9601 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010005 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame. 

Bldg.  2 

Ohio  River  Locks  ft  Dam  No.  53 

Grand  Chain  Co;  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010006 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame: 

most  recent  use — residence. 
Bldg.  1 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010007 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence. 

Indiana 

Cagles  Mill  Lake 

Cagles  Mill  Lake  Dam 

Poland  Co:  I»utnam  IN  47868- 

Location:  Midway  between  Indianapolis  and 

Terre  Haute,  S  miles  west  of  Poland  on 

SR42. 
Landholding  Agency:  COB 
Property  Number  3190100046 
Status:  Unutilized 
Comment:  1066  sq.  ft.;  wood  frame  residence: 

minor  rehab. 
Dwelling  «2 
Cagles  Mill  Lake 
Poland  Co.:  Putnam  IN  47866- 


Location:  S  miles  west  of  Polaoo  on  SR  42 
Landholding  Ageocy:  COB 
Property  Number  319011686 
Status:  Unutilizied 

Comment:  872  sq.  ft.;  1  story  wood  frame 
residence;  fair  condition. 

Kentucky 

Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry  KY  400S7- 
Location:  SR  421  North  from  Frankfort,  KY. 

to  highway  561,  right  on  561 

approximately  3  miles  to  site. 
Landholding  Agency:  COE 
Property  Number  319010060 
Status:  Unutilized 
Coaunent:  987  sq.  ft.;  2  story  wood  fmne; 

structural  deficiencies. 
Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry  KY  40057- 
Location:  SR  421  north  from  Frankfort,  KY. 

to  highway  561,  right  on  561 

approximately  3  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319010061 
Status:  Unutilized 
Comment:  1060  sq.  ft.;  2  story  wood  frame; 

needs  rehab. 
Bldg.  1 

Kentucky  River  Lock  and  Dam 
Carrolton  Co;  Carroll  KY  41006- 
Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  »227  to  Highway  320,  than  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COB 
Property  Number  319011628 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 

Bldg.  2 

Kentucky  River  Lock  and  Dam 

Carrolton  Co:  Carroll  KY  41008- 

Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  «227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011629 
Status;  Unutilized 
Comment;  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding:  needs 

rehab. 

Maryland 

Chesapeake  Bay  Hydraulic  Model 

Matapeake  Co:  Queen  Anncs  MD  21666- 

Landholding  Agency;  GSA 

Property  Number:  549040007 

Status;  Excess 

Comment:  617280  sq.  ft.,  1  story  metal  bldg., 
ceiling  height  over  40  ft.,  lease  restriction. 
Corps  will  maintain  an  antenna  on 
property 

GSA  Number  4-D-MD-578 

Minnesota 

Coast  Guard  Family  Housing 

404  East  Hamilton  Avenue 

Baudette  Co:  Lake  of  Woo  MN  56623- 

Landholding  Agency;  GSA 

Property  Number  549230007 

Status;  Excess 

Coonnent:  1333  sq.  ft.,  1-story  ft^me 

residence 
GSA  Number  2-U-MN-503-E 
Coast  Guard  Family  Housing 


Federal  Reygter  /  Vol  58.  Na  97  /  Friday.  May  21,  1993  /  Notices 


29607 


406  East  Hamilton  Avenue 

Baudette  Co;  Lake  of  Woo  MN  56623- 

Landholding  Agency;  GSA 

Property  Number  S49230008 

Status:  Excess 

Comment:  1633  sq.  fL.  1-siory  wood  frame 

residence 
GSA  Number  2-U-MN-503-E 
Coast  Guard  Family  Housing 
408  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  Woo  MN  56623- 
Landholding  Agency;  GSA 
Property  Number  549230009 
Status:  Excess 
Comment;  1633  sq.  ft.,  1-story  wood  frame 

residence 
GSA  Number  2-U-MN-503-E 
Coast  Guard  Family  Housing 
418  East  Hamilton  Avenue 
Baudette  Co:  Lake  of  Woo  MN  56623- 
Landholding  Agency;  GSA 
Property  Number  549230010 
Status;  Excess 
Comment:  1633  sq.  ft.,  1-story  wood  fi^me 

residence 
GSA  Number:  2-U-J^lN-503-E 
New  Mexico 

Indian  School  of  Prac.  Ntusing 

1015  Indian  School  Road,  NW 

Albuquerque  NM  87104- 

Landholding  Agency;  GSA 

Property  Number  549140004 

Status:  Excess 

Comment;  21635  sq.  ft.,  2  story  phis 
basement,  brick  ft  masonry  frame  on  1.68 
acres  of  improved  land. 

GSA  Number;  7-F-Nl»*-509B 

Former  Post  Office 

4th  ft  Mitchell 

Qovis  Co:  Curry  NM  88101- 

Landholding  Agency;  GSA 

Property  Number  549230005 

Status;  Excess 

Comment:  9225  sq.  ft.  2  story  concrete,  brick 
ft  steel  structure,  good  condition,  pres.  of 
asbestos,  listed  on  Natl  Register  of  Historic 
Places,  most  recent  use — public  library. 

GSA  Number:  7-GR-NM-478 

Bldg.  1  and  4 

U.S.  Navy  Reserve  Center 

512  N  12th  Street 

Carlsbad  Co:  Eddy  NM  88220-3046 

Landholding  Agency;  GSA 

Property  Number  779040001 

Status:  Excess 

Comment:  2460  sq.  ft.,  one  story,  fnioeJ 
concrete  block  bldg.,  most  recent  use — 
office,  presence  of  asbestos,  and  152  sq.  ft. 
metal  storage  shed  on  1 .03  acres. 

GSA  Number  7-N-NM-0555 

New  York 

(P)  Form.  Alex.  Bay  OG  Station 

Landon  Road,  Wellesley  Island 

Alexandria  Co;  Jefferson  NY 

Landholding  Agency;  GSA 

Property  Number  549310006 

Status:  Excess 

Comment:  2500  sq.  ft.  2-story  wood  bldg.. 
new  septic  system  needed,  needs  rehab 
with  approximately  15  acres  of  land 

GSA  Number  2-GR-NY-O730A 

North  Carolina 
Federal  Building 


301  East  King  Street 

Kinston  Co:  Lenoir  NC  28501- 

Landholding  Agency:  GSA 

Property  Number  549230011 

Status:  Excess 

Comment:  3950  sq.  ft.,  2-story  building 

GSA  Number  4-G-NC-706 

Ohio 

Parcel  2 

Lock  and  Dam  *16 

Washington  Co;  Washington  OH 

Location;  On  the  Ohio  River;  4  miles 

downstream  from  New  MataMoras, 

Grandview  Township. 
Landholding  Agency;  GSA 
Property  Number  549110010 
Status:  Excess 
Comment:  Two  story  brick  frame,  subject  to 

periodic  flooding,  possible  asbestos  on 

pipes,  most  recent  use — office  space 
GSA  Number  2-GR(l}-OH-730 
Parcel  1 

Lock  and  Dam  #16 
Washington  Co;  Washington  OH 
Location;  On  the  Ohio  River,  4  miles 

downstream  from  New  MataMorus, 

Grandview  Township. 
Landholding  Agency;  GSA 
Property  Number  549110011 
Status:  Excess 
Comment;  2.5  story  brick  frame,  subject  to 

periodic  flooding,  possible  asbestos  on 

pipes,  most  recent  use — storage 
GSA  Number  2-GR(lK)H-730 
Oregon 

Former  Resource  Area  Hdqts. 

6615  Officers  Row 

Tillamook  Co:  Tillamook  OR  97141- 

Landholding  Agency:  GSA 

Property  Number:  549220001 

Status:  Surplus 

Comment:  4400  sq.  ft.  3-story  wood  bldg., 

needs  repair,  on  5.51  acres. 
GSA  Number  9-I-R-515F 

Pennsylvania 

Conemauf^h  River  Laka 
Road  #1,  Box  702 
Saltsburg  Co;  Indiana  PA  15681- 
Landholding  Agency;  COE 
Property  Numfam^  319010019 
Status:  Unutilized 

Comment;  2642  sq.  ft.;  one  unit  of  brick/ 
fr^me  duplex;  most  recent  use — residence 

Rhode  Island 

Parcel  6  (7  bldgs.] 

Naval  Construction  Battalion  Center 
Davisville  Co;  Kent  Rl  02854-1161 
Landholding  Agency:  Navy 
Property  Number  779310033 
Status:  Excess 

Base  closure;  Number  of  Units:  7 
Comment:  1  story,  pretence  of  asbestos,  on 
4.7  acres,  includes  gea.  warehouses,  beat 

Elant,  administration,  storage,  scheduled  to 
9  vacated  9/94. 

Tennessee 

Transient  Quarters 

Dale  Hollow  Lake  and  Dam  Project 

Dale  Hollow  Resource  Mgr  Office,  Rt  1,  Box 

64 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number  319140005 
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Status:  Unutilized 

Comment:  1400  sq.  ft.,  concrete  block, 

possible  security  restrictions,  subject  to 

existing  easements 

Texas 

Marine  Corps  Reserve  Center 

208  South  F  Street 

Harlingen  Co:  Cameron  TX  78550-6475 

Landholding  Agency:  CSA 

Property  Number:  549240002 

Status:  Excess 

Comment:  4  Bldgs.  and  0.62  acres  of  land; 
most  recent  use  of  bldgs — administration 
(4708  sq.  ft.  brick):  carport/storage  (1782/ 
2800  sq.  ft.  wood);  storage  (4256  sq.  ft.  tin). 

GSA  Number:  7-N-TX-1032 

Del  Rio  Federal  Building 

Main  at  Broadway  / 

Del  Rio  Co:  Val  Verde  TX  78840- 

Landholding  Agency:  GSA 

Property  Number:  549310001 

Statiu:  Excess 

Comment:  15600  sq.  ft.,  3  story  plus 
basement,  masonry  firame,  most  recent 
use — offices  and  courthouse. 

GSA  Number:  7-C-TX-1034 

Bldg.  2435 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number  779010161 

Status:  Underutilized 

Comment:  1730  sq.  ft.;  1  story  hesidence. 

Bldg.  2436 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010162 

Status:  Underutilized 

Comment:  3352  sq.  ft.;  1  story  residence. 

Bldg.  2460 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number  779010163 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2462 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number:  779010164 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2464 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number  779010165 

Status:  Underutilized 

Comment:  1758  sq.  ft.;  1  story  residence. 

Bldg.  2466 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 

Property  Number:  779010166 

Status:  Underutilized 

Comment:  1576  sq.  ft.;  1  story  residence. 


Bldg.  2467 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010167 
Status:  Underutilized 
Comment:  3532  sq.  ft.;  1  story  residence. 
Bldg.  2466 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010168 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2472 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010169 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2476 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010170 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2482 

Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419-    - 
Landholding  Agency:  Navy 
Property  Number:  779010171 
Status:  Underutilized 
Comment:  1760  sq.  ft.;  1  story  residence. 
Bldg.  2495 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010172 
Status:  Underutilized 
Comment:  1760  sq.  ft.;  1  story  residence. 
Bldg.  2514 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010173 
Status:  Underutilized 
Comment:  1730  sq.  ft.;  1  story  residence. 
Bldg.  2518 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010174 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2520 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010175 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2522 
Laguna  Housing  Area 


NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010176 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 

Bldg.  2526 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Qiristi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010177 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  stoiy  nsidence. 
Bldg.  2433 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010178 
Status:  Underutilized 
Conunent:  3528  sq.  ft.;  1  story  residence. 
Bldg.  2427 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010179 
Status:  Underutilized 
Comment:  3532  sq.  ft.;  1  story  residence. 
Bldg.  2341 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010180 
Status:  Underutilized 
Comment:  3532  sq.  ft.;  1  story  residence. 
Bldg.  2424 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010181 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence. 
Bldg.  2433 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010182 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence. 
Bldg.  2428 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010183 
Status:  Underutilized 
Comment:  3352  sq.  ft.;  1  story  residence. 

Bldg.  2429 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010184 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  stoiy  residence. 
Bldg.  2454 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
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Landholding  Agency:  Navy 

Property  Number:  779010185 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

BIdg.  2477 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landhoiding  Agency:  Navy 

Property  Number:  779010186 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2485 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010187 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2499 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Number:  779010188 

Status:  Underutilized 

Comment:  3152  sq.  ft.;  1  story  residence. 

Bldg.  2503 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 
Property  Number:  779010189 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2507 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010190 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2513 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Qiristi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010191 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2521 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010192 
Status:  Underutilized 
Comment:  3152  sq.  ft.;  1  story  residence. 
Bldg.  2451 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010193 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2458 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Coipus  Christi  Co:  Nueces  TX  78419- 
Laiidholding  Agency:  Navy 
Property  Number.  779010194 


Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2461 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010195 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2473 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010196 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2478 

Laguna  Housing  Area 
NAS  Corpus  Christi 

NAS  Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010197 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2480 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010198 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2484 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010199 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2486 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010200 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2487 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419t 
Landholding  Agency:  Navy 
Property  Number  779010201 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2488 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010202 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2494 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  76419- 
Landbolding  Agency:  Navy 
Property  Number  779010203 
Status:  Underutilized 
Comment:  17M  $q.  ti.;  1  story  residence. 


Bldg.  2500 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010204 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2502 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010205 
Status:  Underutilized 
CoRunent:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2506 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010206 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2508  ^ 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010207 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2525 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010208 
Status:  Underutilized 
Comment:  1758  sq.  ft.;  1  story  residence. 
Bldg.  2452 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number;  779010209 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2475 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010210 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2479 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010211 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2497 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010212 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2501 
Laguna  Housing  Area 
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NAS  Qnpus  Christi 
Corpus  Christi  Co:  NuBces  TX  78419- 
Landholding  Agencyt  Navy 
Property  Number:  779010213 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.2505 

Laguna  Housing  Area 
NAS  Corpus  Qiristi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landhoiding  Agency:  Navy 
Property  Number:  779010214 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2515 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010215 
Statiu:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2517 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010216 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2519 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010217 
Status:  Underutilized 
Comment:  3356  sq.  ft.;  1  story  residence. 
Bldg.  2523 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010218 
Status:  Underutilized 
Conunent:  3336  sq.  ft.;  1  story  residence. 
Bldg.  2465 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010219 
Status:  Underutilized 
Conunent:  1576  sq.  ft.;  1  story  residence. 
Bldg.  2493 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010220 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  residence. 
Bldg.  2510 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010221 
Status:  Underutilized 
Comment:  1576  sq.  ft.;  1  story  nsldenca. 
Bldg.  iS74 

Laguna  Housing  Aim 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 


Landholding  Agency:  Navy 
Property  Number  779010222 
Status:  Underutilized 
Comment:  3328  sq.  ft.;  1  story  residence. 
Bldg.  2481 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010223 
Status:  Underutilized 
Comment:  3528  sq.  ft.;  1  story  residence. 
Bldg.  2509 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010224 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2511 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Neuces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010225 
Status:  Underutilized 
Conunent:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2512 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010226 
Status:  Underutilized 
Comment:  1676  sq.  ft.;  1  story  residence. 
Bldg.  2527 

Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010227 
Status:  Underutilized 
Conunent:  1676  sq.  ft.;  1  story  residence. 

Virginia 

Tract  HH  3331-E 

John  H.  Kerr  Reservoir 

Wood  frame  House 

South  Boston  Co:  Halifox  VA 

Landholding  Agency:  COE 

Property  Number  319110027 

Status:  Excess 

Comment:  1040  sq.  ft.;  1  story  «vood  frame 

residence;  off-site  removal  only. 
Naval  Medical  Ginic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  23508- 
Landholding  Agency:  Navy 
Property  Number  779010109 
Status:  Underutilized 
Comment:  3665  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — laundiy. 

Washington 

Federal  Building 

801  Capitol  Way 

Olympia  Co:  Thurston  WA 

Landholding  Agency:  CSA 

Property  Number  549240003 

Status:  Excess 

Comment:  13,800  sq.  ft.,  3-story  plus 
basement,  sandstone  blocks  over  steel- 
concrete  superstructure,  most  recent  use— 
office  space,  listed  on  National  Historic 
Register 


GSA  Number  G-WA-1040 

West  Virginia 

Naval  &  Marine  Corps  Res.  Ctr 

N.  13th  St  ft  Ohio  River 

Wheeling  Co:  Ohio  WV  26003- 

Landholding  Agency:  Navy 

Property  Number  779010077 

Status:  Excess 

Comment:  32000  sq.  ft.;  1  floor,  most  recent 

use — offices;  15%  of  total  space  occupied; 

needs  rehab;  land  leased  from  city — 

expires  September  1990. 

Wisconsin 

Former  Lockmaster's  Dwelling 

DePere  Lock 

100  James  Street 

De  Pere  Co:  Brown  WI  54115- 

Landholding  Agency:  COE 

Property  Number  319011526 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Land  (by  State) 

California 

New  Hogan  Lake 

2713  Hogan  Dam  Road 

Valley  Springs  Co:  Calaveras  CA  95252-0128 

Landholding  Agency:  COE 

Property  Number  319011017 

Status:  Unutilized 

Comment:  3.08  acres;  potential  utilities; 

brush  covered. 
Receiver  Site 
Dixon  Relay  Station 
7514  Radio  Station  Road 
Dixon  CA  95620-9653 
Location:  Approximately  .16  miles  southeast 

of  Dixon,  CA. 
Landholding  Agency:  GSA 
Property  Number  549010042 
Status:  Excess 
Comment:  80  acres,  1560  sq.  ft  radio  receiver 

bldg.  on  site,  sub}ect  to  grazing  lease. 

limiUd  utilities. 
CSA  Number  9-2-CA-1162-A 

.4075  acres 

Ocotillo  Wells 

BorregoCA 

Landholding  Agency:  GSA 

Property  Number  549230002 

Status:  Excess 

Comment:  unimproved  land,  surroundmg 

land^Kiesert 
GSA  Number  9-F-CA-1327 

Colorado 

Portion/Curecanti  Substation 
Qmarron  Co:  Montrose  00  81220- 
Location:  2  miles  east  of  Cimarron  on 

Highway  50 
Landholding  Agency:  GSA 
Property  Number  419030009 
Status:  Excess 

Comment:  36.39  acres,  easement  restrictions 
GSA  Number  7-B-00-624 
Railroad  Spur  and  RightK>f-Way 
Denver  Federal  Center 
Lakewood  Co:  Jefferson  CO  8021S- 
Landholding  Agency:  GSA 
Property  Number  549120007 
Status:  Excess 


IMI 


Federal  Regirter  /  Vol.  58,  No.  97  /  Friday.  May  21,  1993  /  Notices 


29611 


Comment:  1.5  miles  long  (width  varies  35  to 
200  ft.),  limited  access,  right-of-way 
restrictions 

GSA  Number  7-G-CO-441-Q 

Florida 

Former  US  Army  Reserve  Center 

Belvedere  Rd.  and  Qubhouse  Dr. 

West  Palm  Beach  Co:  Palm  Beach  PL  3340»- 

Landholding  Agency:  GSA 

Property  Number  549310005 

Status:  Unutilized 

Conunent:  3.10  acres,  utilities,  previously 

leased  by  non-profit  for  homeless 

assistance  use 
GSA  Number:  4-GR-FL-^82A 
Naval  Public  Works  Center 
Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 
Location:  Southeast  comer  of  Corey  station — 

next  to  family  housing. 
Landholding  Agency:  Navy 
Property  Number:  779010157 
Status:  Unutilized 
Comment:  22  acres 

Georgia 

Tracts  3, 16  and  33 

Fort  Gillem 

GA  Hwy  42 

Forest  Park  Co:  Qayton  GA  30051- 

Landholding  Agency:  GSA 

Property  Number:  219014293 

Status:  Excess 

Gomment:  11.19acres,  narrow  strip  of  land, 

most  recent  use — railroad  spur,  access 

limitation 
GSA  Number  4-D-GA-585-B 
EO.  Tract  A 
J.  Strom  Thurmond  Dam  and  Reservoir  (See 

County)  Co:  Columbia  GA 
Location:  3  miles  east  of  GA  104  and  Ridge 

Road  Intersection. 
Landholding  Agency:  COB 
Property  Number  319011516 
Status:  Unutilized 
Comment:  17  acres;  potential  utilities;  most 

recent  use — forest  and  wildlife  reserve. 
E.O.  Tract  B 
J.  Strom  Thurmond  Dam  and  Reservoir  (See 

County)  Co:  Columbia  GA 
Location:  3  miles  east  of  GA  104  and  Ridge 

Road  intersection. 
Landholding  Agency:  COE 
Property  Number  319011517 
Status:  Unutilized 
Conunent:  88  acres;  potential  utilities:  most 

recent  use — forest  and  wildlife  reserve. 
E.O.  Tract  F 
].  Strom  Thurmond  Dam  and  Reservoir  (See 

County)  Co:  Columbia  GA 
Location:  Approximately  2  miles  east  of  GA 

104  and  Keg  Creek  Road  intersection. 
Landholding  Agency:  COB 
Pioperty  Number  319011519 
Status:  Unutilized 
Comment:  29  acres;  potential  utilities;  most 

recent  use— forest  and  wildlife  reserve. 
E.O.  Tract  B 
J.  Strom  Thurmond  Dam  and  Reservoir  (See 

County)  Co:  Columbia  GA 
Location:  Approximately  V/i  miles  east  of 

GA  104  and  Keg  Creek  Road  Intersection. 
Landholding  Agency:  COE 
Pioperty  Number  319011520 
Status:  Unutilized 


Comment:  12  acres;  potential  utilities;  most 

recent  use — forest  reserve  and  wildlifs 

management. 
B.O.  Tract  G 
J.  Strom  Thurmond  Dam  and  Reservoir  (See 

County)  Co:  Columbia  GA 
Location:  4  miles  east  of  GA  104  and  Ridge 

Road  Intersection. 
Landholding  Agency:  COB 
Property  Number  319011521 
Status:  Unutilized 
Comment:  8  acres;  potential  utilities;  most 

recent  use — forest  and  wildlife  reserve. 
E.O.  Tract  I 
J.  Strom  Thurmond  Dam  and  Reservoir  (See 

County)  Co:  Columbia  GA 
Location:  4  miles  east  of  GA  104  and  Ridge 

Road  intersection. 
Landholding  Agency:  COE 
Property  Number  319011523 
Status:  Unutilized 
Comment:  8  acres;  potential  utilities;  most 

recent  use— forest  and  wildlife  reserve. 
Naval  Submarine  Base 
Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 
Property  Number  779010255 
Status:  Unutilized 
Comment:  495  acres;  86  acre  portion  located 

in  floodway;  secured  area  with  alternate 

access. 

Idaho 

Portion 

Former  Farragut  Naval  Training  Center 
Athol  Co:  Kootenai  ID  83801- 
Landholding  Agency:  GSA 
Property  Number  549230004 
Status:  Excess 

Comment:  48.42  acres,  former  railroad  right- 
of-way 
GSA  Number  9-GR(2}-ID-42lC 
Indiana 

Portion,  Cannelton  Locks  &  Dam 
Adjacent  to  Middle  Creek  Boat  Launching 

Ramp  Co:  Floyd  IN 
Landholding  Agency:  GSA 
Property  Number  549240008 
Status:  Excess 
Comment:  28.65  acres  with  pumphouse,  no 

utilities,  periodic  flooding 
GSA  Number:  2-D-IN-569-C 

Kentucky 

Carr  Fork  Lake 

5  miles  SE  of  Hindman,  Ky.,  Hwy.  60 

Hindman  Co:  Knott  KY 

Landholding  Agency:  COE 

Property  Number  S49240003 

Status:  Unutilized 

Comment:  2.81  acres,  most  recent  use — 

drainage  area  for  bank  stabilization  for 

adjacent  cemetery. 

Massachusetts 

Por.  of  Former  Navy  Ammo.  Pit. 

Fort  Hill  Street 

Hingham  Co:  Plymouth  MA  02043- 

Location:  Across  from  Bus  Company  Parking 

Garage. 
Landholding  Agency:  GSA 
Property  Number  549030017 
Status:  Excess 
Comment:  1.129  acres,  gravel  pavement,  most 

recent  use— parking  lot 


GSA  Number  2-GR-MA-591B 

Montana 

0.01  acre.  Fort  Peck  Lake  Proj  Co:  Valley  MT 
Location:  Twp.  27  north,  RNG  41  east. 

Section  33.  E/2SE/4NW/4NE/4 
Landholding  Agency:  COB 
Property  Number  319220002 
Status:  Exceu 
Comment:  0.01  acre,  small  triangular  parcel, 

rough/steep  terrain. 
0.05  acre.  Fort  Peck  Lake  Proj  Co:  Valley  MT 
Location:  Twp  27  north.  RNG  41  east.  Section 

33.  E/2SE/4NW/4NE/4 
Landholding  Agency:  COE 
Property  Number  319220003 
Status:  Excess 
Conunent:  0.05  acre,  narrow  strip  next  to 

highway,  steep/rough  terrain 
122.60  acres 

Fort  Peck  Lake  Project  Co:  McCone  MT 
Location:  Twp  26  north,  RNG  42  east.  Section 

4,  Lot  3,  SW/4hJE/4SE/4NW/4 
Landholding  Agency:  COE 
Property  Number  319220004 
Status:  Excess 
Comment:  122.60  acres,  rough  k  rugged 

terrain,  grazing  allotment  administered  by 

Bureau  of  Land  Management 

North  Dakota 

US  Army  Reserve  Center 

SE  intersection  of  US  83  k  County  Road  tOA 

Minot  Co:  Ward  ND  58701- 

Landholding  Agency:  GSA 

Property  Number  549240001 

Status:  Excess 

Comment:  5  acres;  most  recent  use — 

agricultural 
GSA  Number  7-D-ND-0492 

Oklahoma 

Parcel  No.  100/GSA  No.  13 

Lake  Texoma 

Section  25.  T7S,  RSB 

Enos  Co:  Marshall  OK 

Location:  1  mile  northeast  of  Enos 

Landholding  Agency:  GSA 

Property  Number  319010440 

Status:  Excess 

Conunent:  11.77  acres:  most  recent  use — 

recreation 
GSA  Number  7-D-OK-507-H 
Parcel  No.  44/GSA  No.  4 
Lake  Texoma 

Section  15,  T5S,  R7E  Co:  Johnston  OK 
Location:  About  ^/z  miles  southeast  of  Bee 
Landholding  Agency:  GSA 
Property  Number  319010475 
Status:  Excess 
Comment:  14.98  acres,  no  utilities,  most 

recent  use — recreation 
GSA  Number  7-D-OK-507-H 
Parcel  No.  46/GSA  Na  5 
Lake  Texoma 
Section  15  and  Section  16,  T5S,  R7B  Co: 

Johnston  OK 
Location:  About  1  mile  southwest  of  Bee 
Landholding  Agency:  GSA 
Property  Number  319010477 
Status:  Excess 
Comment:  23.91  acres,  no  utilities,  most 

recent  use — recreation 
GSA  Number  7-D-OK-507-H 
Parcel  No.  13/GSA  No.  1 
Lake  Texoma 
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Section  7,  T7S.  RBB  Co:  Bryan  OK 
Location:  Approximately  2  miles  south  of 

Mead,  OK. 
Landholding  Agency:  GSA 
Property  Number  31901134S 
Status:  Excess 
Comment:  26.76  acres,  most  recent  use — 

recreation 
GSA  Number:  7-D-OK-507-H 
Parcel  No.  21/GSA  Na  2 
LakeTexoma 

Section  3  T7S.  R7B  Co:  Bryan  OK 
Location:  Approximately  5  miles  southwest 

of  Mead.  OK. 
Landholding  Agency:  GSA 
Property  Number  319011352 
Status:  Excess 
Comment:  41.16  acres,  most  recent  use — 

recreation 
GSA  Number:  7-D-OK-507-H 
Parcel  No.  23/CSA  Na  3 
LakeTexoma 

Section  34.  T7S.  R7E  Co:  Biyan  OK 
Location:  Approximately  SV^  miles  west  of 

Mead.  OK. 
Landholding  Agency:  GSA 
Property  Number  319011354 
Status:  Excess 
Comment:  9  acres,  most  recent  use — 

recreation 
GSA  Number  7-D-OK-507-H 
45  acre  parcel.  Sardis  Lake 
SBV«  NEV«  Section  4.  T2N.  RISE  Co: 

Pushmataha  OK  74521- 
Landholding  Agency:  COE 
Property  Numbwr:  319140004 
Status:  Excess 
Conunent:  approx.  45  acres,  most  recent 

use — fish  and  wildlife  conservation 
Parcel  No.  54/GSA  No.  6 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  \7,Vh  miles  north  of  Little 

aty.  OK 
Landholding  Agency:  GSA 
Property  Number  549210007 
Status:  Excess 
Comment:  5.05  acres,  potential  utilities,  most 

recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  63/GSA  No.  B 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  19,  3Vi  miles  southwest  of 

Cumberland.  OK 
Landholding  Agency:  GSA 
Property  Number  549210006 
Status:  Excess 
Conunent:  40.32  acres,  potential  utilities. 

most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  66/GSA  No.  9 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Sections  12  and  13,  2Vi  miles 

southwest  of  Cumberland,  OK 
Landholding  Agency:  GSA 
Property  Number:  549210009 
Statiis:  Excess 

Comment:  14.05  acres,  potential  utilities, 
most  recent  use— low  density  recreation/ 
natural  gas  well  and  pipelines. 
GSA  Number  7-CMDK-0507-H 
Parcel  Ho.  78/GSA  No.  11 
Lake  Texoma  Co:  Marshal!  OK  7343»- 
Location:  Section  24, 1  miles  east  of  McBride. 

OK 
Landholding  Agency:  GSA 


Property  Number  S49210010 

Status:  Excess 

Comment:  30.28  acres,  potential  utilities, 

most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  86/GSA  No.  12 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  1824,  3*/i  miles  south  of 

Kingston,  OK 
Landholding  Agency:  GSA 
Property  Number  549210011 
Status:  Excess 
Conunent:  13  acres,  potential  utilities,  most 

recent  use— low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  125/GSA  No.  14 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  17 
Landholding  Agency:  GSA 
Property  Number  549210012 
Status:  Excess 
Comment:  11.24  acres,  potential  utilities, 

most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  150/GSA  No.  15 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  6 
Landholding  Agency:  GSA 
Property  Number  549210013 
Status:  Excess 
Comment:  12.64  acres,  potential  utilities. 

most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-O507-H 
Parcel  No.  164/GSA  No.  16 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
Property  Number  549210014 
Status:  Excess 
Comment:  40.20  acres,  potential  utilities, 

most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  165/GSA  No.  17 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
Property  Number  549210015 
Status:  Excess 
Comment:  32.62  acres,  potential  utilities, 

most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  1 66/GSA  No.  18 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  10 
Landholding  Agency:  GSA 
Property  Number  549210016 
Status:  Excess 
Comment:  62.61  acres,  potential  utilities. 

most  recent  use — low  density  recreation. 
GSA  Number  7-D-OK-0507-H 
Parcel  No.  68/GSA  No.  10 
Lake  Texoma.  Sect  11  T6S.  R6B 
Cumberland  Co:  Marshall  OK 
Landholding  Agency:  GSA  -•'   ' 

Property  Number  549240010    . 
Status:  Excess 
Comment:  29.76  acres,  most  recent  use — 

recreation. 
GSA  Number  7-D-OK-507-H 
Pennsylvania 

Bast  Branch  Clarion  River  Lake 
Wilcox  Co:  Elk  PA 

Location:  Free  camping  area  on  the  right 
bank  off  entrance  roaidway. 


Landholding  Agency:  COB 
Property  Number  319011012 
Status:  Underutilized 
Comment:  1  acre;  most  recent  use — free 

campground. 
Portion  of  Tract  1037 
Blue  Marsh  Lake 
On  PA  Route  183 
Bemville  Co:  Berks  PA 
Landholding  Agency:  GSA 
Property  Number  549240011 
Status:  Excess 
Comment:  32.45  acres  Approx.  5.72  acre 

flowage  easement  and  .04  acre  roadway 

easement. 
GSA  Number:  4-D-PA-0765 

South  Carolina 

E.  O.  Tract  J 

J.  Strom  Thurmond  Dam  and  Reser\-oir  (See 

County)  Co:  McCormick  SC 
Location:  4  miles  southwest  of  Plum  Branch 

SC  on  road  to  Clarks  Mill  Marina. 
Landholding  Agency:  COE 
Property  Number  319011514 
Status:  Unutilized 
Comment:  57  acres;  potential  utilities;  most 

recent  use — forest  and  wildlife  reserve. 
E.  O.  Tract  C 
}.  Strom  Thurmond  Dam  and  Reservoir  (See 

County)  Co:  McCormick  SC 
Location:  Approximately  1  mile  north  of  US 

221  and  SC  28  intersection. 
Landholding  Agency;  COE 
Property  Number  319011515 
Status:  Unutilized 
Comment:  70  acres;  potential  utilities;  most 

recent  use — forest  and  wildlife  reserve. 
South  Dakota 

Por  of  Pactola  Dist.  Ad.  Site 

803  Soo  San  Drive 

Rapid  City  Co:  Pennington  SD  57702- 

Landholding  Agency:  GSA 

Property  Number  159130003 

Status:  Excess 

Comment:  3.36  acres;  potential  utilities. 

GSA  Number  7-A-SD-511 

Texas 

Part  of  Tract  A-10  (See  Coimty)  Co:  Tarrant 

TX 
Location:  Off  FM  2499  at  north  end  of  dam 

embankment. 
Landholding  Agency:  COB 
Property  Number  319010390 
Status:  Excess 
Comment:  0.29  acres;  most  recent  use — 

parking  lot. 
Part  of  Tract  340 

Joe  Pool  Lake  (See  County)  CO:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number  31910400 
Status:  Unutilized 

Comment;  1  acre;  future  use — recreation 
Parcel  #185/GSA  No.  19 
Lake  Texoma  Co:  Cooke  TX 
Location:  Robert  Firinash  survey  A-368 
Landholding  Agency:  GSA 
Property  Number  3191040S 
Status:  Excess 
Comment:  31.64  acres,  most  recent  use — 

recreation 
GSA  Number  7-D-OK-507-H 
Virginia 
St.  Helena  Annex  (former  portion) 
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Treadwell  and  South  Main  Streets 
Norfolk  Co:  Norfolk  VA  23523- 
Landholding  Agency:  GSA 
Property  Number  549120005 
Status:  Excess 
Comment:  7.69  acres,  most  recent  use — 

paved  parking  lot 
GSA  Number  4-GR(2>-VA525AA 
Naval  Base 

Norfolk  Co:  Norfolk  VA  2350*- 
Location:  Northeast  comer  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency:  Navy 
Property  Number:  779010156 
Status:  Unutilized 
Comment:  60  acres:  most  recent  use — 

sandpit:  secured  area  with  alternate  access. 
Washington 
Land 

Goodnoe  Hills  SubsUtion  k  Wind  Study  Site 

Co:  Klickitat  WA  98620- 
Location:  15  mi  SE  of  Goldendale  on  S  side 

of  St  Hwy.  122 
Landholding  Agency:  GSA 
Property  Number:  549210005 
Status:  Excess 
Comment:  123  acres  w/  a  20'x20'  visitors 

center  and  a  6'x6'  substation  bldg.  which 

has  secured  areas. 
GSA  Number  &-B-WA-1017 
Wyoming 

Wind  Site  A 

Medicine  Bow  Co:  Carbon  WY  82329- 

Location:  3  miles  south  and  2  miles  west  of 

Medicine  Bow 
Landholding  Agency:  GSA 
Pn^rty  Number:  419030010 
Status:  Excess 
Comment:  46.75  acres,  limitation-easement 

restrictions 

Suitable/To  Be  Excessed 

BuUdings  (by  State) 

California 

Bldg.  100 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010259 

Status:  Unutilized 

Comment:  2628  sq.  ft.;  1  story  permanent 
bldg:  possible  asbestos;  secure  facility  with 
alternate  access:  use — office  space. 

Bldg.  102 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010260    . 

Status:  Unutilized 

Comment:  580  sq.  ft;  1  story  pennanent  bldg: 
possible  asbestos:  secure  facility  with 
alternate  access:  most  recent  use — office. 

Bldg.  103 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010261 

Status:  Unutilized 

Comment:  3675  sq.  ft;  1  story  permanent 
bldg:  possible  asbestos;  secure  tecility  with 


alternate  access;  most  recent  use— dinlna 
hall. 

Bldg.  109 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  B3940- 

Landholding  Agency:  Navy 

Property  Number  779010262 

Status:  Unutilized 

Comment:  1045  sq.  ft.;  2  story  permanent 
bldg:  possible  asbestos:  sectire  fecility  with 
alternate  access:  most  recent  use— bairraclcs. 

Bldg.  110 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landbolding  Agency:  Navy 

Property  Number  779010263 

Status;  Unutilized 

Comment:  4439  sq.  f^.;  1  story  permanent 
bldg:  possible  asbestos:  secure  facility  with 
alternate  access:  most  recent  use — shop. 

Bldg.  113 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010264 

Status:  Unutilized 

Comment:  100  sq.  fL;  1  story  permanent  bldg; 
secure  facilities  with  alternate  access:  most 
recent  use — storage. 

Bldg.  138 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010265 

Status:  Unutilized 

Comment:  110  sq.  ft.;  1  story  permanent  bldg: 
possible  asbestos;  secure  focility  with 
alternate  access;  most  recent  use — filling 
station 

Bldg.  144 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010266 

Status:  Unutilized 

Comment:  4320  sq.  ft.;  1  story  semi- 
permanent bldg;  possible  asbestos  secure 
fecility  with  alternate  access:  most  recent 
use — office  bowling  alley. 
Bldg.  145 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010267 
Status:  Unutilized 
Comment:  4000  sq.  ft.;  1  story  semi- 
permanent bldg;  p>ossible  asbestos  secure 
facility  with  alternate  access;  most  recent 
use — recreation  building. 

Michigan 

Former  C  G.  Lightkeeper  Sta. 

Little  Rapids  Channel  Project 

St.  Marys  River 

Sault  Ste.  Marie  Co:  Chippewa  MI  49783- 

Location:  3  miles  east  of  downtown  Sault  Ste. 

Marie. 
Landholding  Agency:  COB 
Property  Number  319011573 


Status:  Excess 

Comment:  1411  aq.  ft;  2  story:  Mrood  frame 

on  .62  acres;  needs  it^b;  secured  area 

with  alternate  access. 

New  York 

Former  Damtender's  Houae 

East  Sidney  Lake 

Franklin  Co:  Dela%rare  NY  13775- 

Location:  Located  on  the  comer  of  Triverfold 

Rd.  and  County  Rd.  44 
Landholding  Agency:  GSA 
Property  Number  319210007 
Status:  Excess 
Comment:  1605  sq.  ft..  2  story  wood  frame 

residence  with  1  acre  of  land,  asbestos 

shingle  siding 
GSA  Number  2-D-NY-814 

Land  (by  State) 

Arizona 

Land— APO-GR-1 2-26  A-09 
120  Street  and  Mountain  View 
Scottsdale  Co:  Maricopa  AZ  85259- 
Location:  South  of  Shea  Boulevard  and  East 

of  120th  Street 
Landholding  Agency:  Interior 
Property  Number  619240002 
Status:  Unutilized 
Comment:  4.75  acres,  easement  restrictions, 

most  rocent  use — acquired  for  construction 

of  CAP  canal. 

Illinois 

Liberiyville  Training  Site 

Liberty vi  He  Co:  Lake  IL  60048- 

Landholding  Agency;  Navy 

Property  Number  779010073 

Status:  Excess 

Comment:  114  acres;  possible  radiation 

hazard:  existing  FAA  use  license. 
Indiana 

Cecil  M.  Harden  Lake  Project 

Rockville  Co:  Parke  IN  47872- 

Location:  Route  57  at  intersection  w/county 

road  910E. 
Landholding  Agency:  COE 
Property  Number  319011689 
Status:  Excess 
Comment:  2.68  acres;  narrow  triangular 

shaped  area  of  land. 

Tracts  903.  905.  905-C 

Patoica  Lake  Project 

Taswell  Co:  Crawford  IN  47527- 

Location:  From  French  Lick.  IN,  take  SR  145S 
for  10  miles  to  intersection  with  SR  164, 
property  lies  east  and  adjacent  to  highway 
145. 

landholding  Agency:  COE 

Property  Number  319030003 

Status:  Excess 

Comment:  22.35  acres:  limited  utilities. 

Tracts  142-A.  143 

Patoka  Lake  Project 

[hibois  Co;  Dubois  IN  47527-9661 

Location:  From  French  Lick.  I.N  take  SR  145 
S.  for  20  miles  to  SR  164,  go  west  on  164 
for  7  miles  to  Celestine  Road,  go  North  on 
Celestine  for  5  miles  to  Dubois  Co.  Road 
475,  then  right  for  V«  mile  to  property. 

Landholding  Agency:  COE 

Property  Number  319030004 

Statiu:  Excess 

Comment:  21.30  acres;  limited  utilitier, 
subject  to  periodic  flooding 

Tract  142-B 
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Patoka  Lake  Project 

Dubois  Co:  Dubois  IN  47527-0661 

Location:  From  French  Lick,  IN  take  SR 145 
S  for  20  miles  to  SR  164,  go  west  on  164 
for  7  miles  to  Celestine  Road,  go  North  on 
Celestine  for  5  miles  to  Dubois  Co.  Road 
,    475,  then  right  for  V*  mile  to  property. 

Landholding  Agency:  COE 

Property  Number:  319030005 

Status:  Excess 

Comment:  4.74  acres;  limited  utilities; 
subject  to  periodic  flooding. 

Tract  601 

Patoka  Lake  Project 

French  Lick  Co:  Orange  IN  47527- 

Location:  IN.  State  Highway  145  south  to 
Jordan  Branch  Road,  Property  abuts  east 
right-of-way  for  Jordan  Risad. 

Landholding  Agency:  COE 

Property  Number  319030006 

Status:  Excess 

Comment:  0.41  acre;  limited  utilities. 

Kansas 

Parcelll 

Fall  River  Lake 

Section  26  (See  County)  Co:  Greenwood  KS 

Landholding  Agency:  CX}E 

Property  Number  319010065 

Status:  Unutilized 

Comment:  155  acres;  most  recent  use — 

recreation  and  leased  cottage  sites. 
Parcel  •2 
Fall  River  Lake 
Section  25  and  26  (See  County]  Co: 

Greenwood  KS 
Landholding  Agency:  COE 
Property  Number  319010066 
Statiis:  Excess 
Comment:  38.62  acres:  most  recent  use — 

recreation 

Parcel  fS 
Fall  River  Lake 

Section  26  (See  County)  Co:  Greenwood  KS 
Landholding  Agency:  €X)E 
Property  Number  319010067 
Status:  Excess 

Comment  22.44  acres;  most  recent  use — 
recreation. 

Parcel  No.  2,  El  Dorado  Lake 

Approx.  1  mi  east  of  the  to«vn  of  El  Dorado 

Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number  319210005 
Status:  Unutilized 
Comment:  11  acres,  part  of  a  relocated 

railroad  bed,  rural  area 

Kentucky 

Tract  B— Markland  Locks  k  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number  319130002 
Status:  Unutilized 

Comment:  10  acres,  most  recent  use- 
recreational,  possible  periodic  flooding 

Tract  A— Markland  Locks  k  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number  319130003 

Status:  Unutilized 

Comment:  8  acres,  most  recent  use — 

recreational,  f>ossible  periodic  flooding 
Tract  C— Markland  Locks  k  Dam 


Hwy  42, 3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number  319130005 
Status:  Unutilized 

Conunent:  4  acres,  most  recent  use^ 
recreational,  possible  periodic  flooding 

Massachusetts 

Buffumville  Dam 

Flood  Control  Project 

Gale  Road 

Carlton  Co:  Worcester  MA  01540-0155 

Location:  Portion  of  tracU  B-200,  B-248,  B- 

251,  B-204,  B-247,  B-200  and  B-256 
Landholding  Agency:  COE 
Property  Number  319010016 
Status:  Excess 
Comment:  1.45  acres. 
Conant  Brook  Dam 
Flood  Control  Dam 
Wales  Road 

Monson  Co:  Hampden  MA  01057- 
Location:  Portion  of  Tract  211 
Landholding  Agency:  COE 
Property  Number  319010017 
Status:  Excess 
Comment:  5.27  acres 
Hodges  Village 
Dam  Flood  Control  Project 
Old  Howarth  Road 

Oxford  Co:  Worcester  MA  01540-0500 
Location:  Portion  of  Tract  A-108,  See  Project 

Manager  at  Hodges  Village  Dam,  Oxford, 

MA  (508)  987-2600. 
Landholding  Agency;  COE 
Property  Number  319011006 
Status:  Excess 
Comment:  6.02  acres;  3  acres  paved  road, 

subject  to  utility  easement. 

Michigan 

Marine  Corps  Reserve  Center 
3109  Collingwood  Parkway 
Flint  MI  48502- 
Landholding  Agency:  Navy 
Property  Number:  779240019 
Status:  Excess 

Comment:  5  acres,  previously  bad  four  bldgs 
on  it. 

Ohio 

Middleport  Public  Access  Site 

Gallipolis  Locks  k  Dam 

Middleport  Co:  Meigs  OH  45760- 

Landholding  Agency:  COE 

Property  Number  319230001 

Status:  Underutilized 

Comment:  approximately  17.23  acres 
including  parking  lot,  flowage  easement, 
right-of-way  for  city  street  and  utilities 

Oklahoma 

Parcel  No.  7 
Kaw  Lake 

Section  27  (See  County)  Co:  Kay  OK 
Landholding  Agency:  COE 
Property  Number  319010842 
Status:  Excess 

Conunent:  21  acres;  potential  utilities;  most 
recent  use — recreation. 

Pennsylvania 

Dashields  Locks  and  Dam  (Glenwillard,  PA) 
Crescent  Twp.  Co:  Allegheny  PA  15046-0475 
Landholding  Agency:  COE 
Property  Number  319210009 


Status:  Unutilized 

Comment:  0.58  acres,  most  recent  use — 
baseball  fleld 

Tennessee 

Tract  D-4  56 

Cheatham  Lock  and  Dam 
Ashland  Co:  Cheatham  TN  37015- 
Location:  Right  downstream  bank  of 

Sycamore  Creek. 
Landholding  Agency:  COE 
Property  Number  319010942 
Status:  Excess 
Conunent:  8.93  acres;  subject  to  existing 

easements. 

Texas 

Tract  J-957 

Whitney  Lake 

Bosque  Co:  Bosque  TX 

Location:  Via  Avenue  B  within  the 

community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number  319110029 
Status:  Unutilized 
Conunent:  .18  acres;  potential  utilities; 

encroachments  on  large  portion  of 

property. 
Tract  1-936 
Whitney  Lake 
Bosque  Co:  Bosque  TX 
Location:  Off  F.  M.  Highway  56  within  the 

community  of  Kopperl. 
Landholding  Agency:  COE 
Property  Number  319110032 
Status:  Unutilized 
Comment:  5.4  acres;  potential  utilities. 

Tract  F-516  O.C  Fisher  Lake 

Parallel  with  Grape  Creek  Road 

San  Angelo  Co:  Tom  Green  TX  76902-3085 

Landholding  Agency:  COE 

Property  Number  319120002 

Status:  Unutilized 

Comment:  2.13  acres,  potential  limited 

utilities 
GSA  Number  7-D-TX-096&-A 

Part  of  Tract  1 02  Segment  1 

Bardwell  Dam  Road 

Ennis  Co:  Ellis  TX  75119- 

Landholding  Agency:  COE 

Property  Number  319140014 

Status:  Unutilized 

Comment:  approx.  6.38  acres 

Corpus  Christi  Ship  Channel 

Corpus  Christi  Co:  Neuces  TX 

Location:  East  side  of  Cartxin  Plant  Road, 

approx.  14  miles  NW  of  downtown  Corpus 

Qiristi 
Landholding  Agency:  COE 
Property  Number  319240001 
Status:  Unutilized 
Comment:  4.4  acres,  most  recent  use — fann 

land. 
Part  of  Tract  E-434 
FM  Hwy  720  (Lewisville  Lake) 
Little  Elm  Co:  Denton  TX  76068- 
Landholding  Agency:  COE 
Property  Number  319310005 
Status:  Unutilized 
Comment:  0.375  acre,  frontage  on  paved 

highway 

Unsuitable  Propeiliea 

Buildings  (by  State) 

Alaska 

Sand  Shed,  Map  Grid  45024 
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Nava!  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landbolding  Agency:  Navy 

Property  Number  779120004 

Status:  Unutilized 

Reason:  Secured  Area 

LORAN  Station,  Map  Grid  OOLll 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779120006 

SUtus:  Unutilized 

Reason:  Secured  Area 

Bldg.  10196 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10S17 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779310022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10518 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779310023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10535 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779310024 

SUtus:  Unutilized 

Reason:  Secured  Area 

Bldg.  10538 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779310025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10539 

Naval  Secxirity  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779310026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10540 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  96791- 

Landholding  Agency:  Navy 

Property  Numben  779310027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  10603 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number:  779310028 

Status:  Unutilized 

Reason:  Secured  Area 

Arkansas 

Winston  Spring  House 
Garfield  Co:  Benton  AR  72732- 
Landholding  Agency:  Intsrior 
ProMrty  Number.  610320001 


Status:  Excess 
Reason:  Other 
Comment:  Extensive  deterioration 

California 

5  bungalows 

125  South  Grand  Avenue 
Pasadena  Co:  Los  Angeles  CA  91105- 
Landholding  Agency:  GSA 
Property  Number  549230012 
Status:  Excess 
Reason:  Other 

Comment:  Extensive  deterioration 
Bldg.  105 

Naval  FPS.  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010159 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  165 

Naval  FPS,  CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010160 

Status:  Unutilized 

Reason:  Within  2000  it  of  flammable  or 

explosive  material 
Bldg.  146 

Naval  Facilities  Point  Sur  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010268 
Status:  Unutilized 
Reason:  Other 
Comment:  sewer  treatment  {acility 

Colorado 

Former  Spickerman  House 
Bear  Creek  L.ake 
Lakewood  Co:  Jefferson  CO 
Landholding  Agency:  COE 
Property  Number:  319240013 
Status:  Unutilized 
Reason:  Floodviray 
Comment  Extensive  deterioration 

Florida 

East  Martello  Bunker  tl 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Liandholding  Agency:  Navy 

Property  Number  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Cosgrove  Shoal  Light  (offshore)  Straits  of 

Florida  Co:  Monroe  FL 
Landholding  Agency:  DOT 
Property  Number:  879320007 
Status:  Unutilized 
Reason:  Floodway 
Comment:  Extensive  deterioration 

Smith  Shoal  Light  (o&bore)  Straits  of  Florida 

Co:  Monroe  FL 
Landholding  Agency:  DOT 
Property  Number;  879320008 
SUtus:  Unutilized 
Reason:  Floodway  Other 
Comment:  Extensive  Deterioration 

Pulaski  Shoal  Light  (offshore)  Gulf  of  Maxico 

Co:  Monrtie  FL 
Landholding  Agency:  DOT 
Property  Number.  879320009 
SUtus:  Unutilized 
Reason:  Floodway  Otber 


Comment:  Extensive  Deterioration 

Geoigia 

Naval  Sulnnarine  Base-Kings  Bay 
1011  USS  Daniel  Boone  Avenue 
King!  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 
Property  Number  779010107 
SUtus:  Unutilized 
Reason:  Secured  Area 

Guam 

Bldg.  96 

U.S.  Naval  Ship  Repair  Facility 

PSC  455  Co:  Box  191.  FRO  AP  CU  96540- 

1400 
Landholding  Agency:  Navy 
Property  Number  779240018 
Status:  Unutilized 
Reason:  Other 

CoRunent:  Extensive  deterioration 
Hawaii 

Bldg.  126.  Naval  Magazine 
Waikele  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number  779230012 
Status:  Unutilized 

Reason:  Secured  Area  Within  2000  ft  of 
flammable  or  explosive  material  Other 
Conunent:  Extensive  Deterioration 
Bldg.  Q75,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number  779230013 
Status:  Unutilized 
Reason:  Secured  Area  Other 
Comment:  Extensive  Deterioration 
Bldg.  7.  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co:  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number  779230014 
Status:  Unutilized 
Reason:  Secured  Area  Other 
Comment:  Extensive  deterioration 
Facility  189.  Naval  Air  FaciL 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Numben  779310045 
Status:  Unutilized 
Reason:  Other  Secured  Area 
Comment:  Extensive  deterioration 
Facility  342.  Naval  Air  FaciL 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholdlng  Agency:  Navy 
Property  Number  779310046 
SUtus:  Unutilized 
Reason:  Other  Secured  Area 
Comment:  Extensive  deterioration 
Facility  343.  Naval  Air  FaciL 
Midway  Island 
Pearl  Harbor  HI  96516- 
Landholding  Agency:  Navy 
Property  Number  779310047 
SUtus:  Unutilized 
Reason:  Other  Secured  Area 
Comment:  Extensive  deterioration 
Facility  S6194 
Naval  Air  Facility 
Midway  Island 
PmH  Harbor  HI  96Slfr- 
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Landholding  Agency:  Navy 
Property  Number  779310048 
Status:  Unutilized 
Reason:  Other  Secured  Area 
Conunent:  Extensive  deterioration 

Facility  S71 24 

Naval  Air  Facility 

Midway  Island 

Pearl  Harbor  HI  9651&- 

Landholding  Agency:  Navy 

Property  Number  779310049 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration 

Facility  5985 

Naval  Station  Pearl  Harbor 

Honolulu  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779310086 

Status:  Excess 

Reason:  Other 

Comment:  Extensive  deterioration 

Illinois 

BIdg.  928 

Naval  Training  Center 
Great  Lakes 

Great  Ukes  Co:  Lake  IL  60088- 
Landholding  Agency:  Navy 
Property  Number  779010120 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  28 

Naval  Training  Center 
Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 
Landholding  Agency:  Navy 
Property  Number  779010123 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  25 

Naval  Training  Center 
Great  Lakes 

Great  Ukes  Co:  Lake  IL  60088- 
Landholding  Agency:  Navy 
Property  Number  779010126 
Status:  Underutilized 
Reason:  Secured  Area 
South  Wing— Building  No.  62 
Great  Lakes  Co:  Lake  IL  60088-5000 
Landholding  Agency:  Navy 
Property  Number.  779110001 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  235 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310039 
Status:  Underutilized 
Reason:  Seciired  Area 
Bldg.  2B 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310040 
Status:  Underutilized 
Reason:  Seciired  Area 
Bldg.  90 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310041 
Status:  Underutilized 
:  Seoirad  Area 


Bldg.  232 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number  779310042 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  233 

Naval  Training  Center 
Great  Lakes  Co:  Lake  IL 
Landholding  Agency:  Navy 
Property  Number:  779310043 
Status:  Underutilized 
Reason:  Secured  Aras 

Bldg.  234 

Naval  Trammg  Conttfr 
Great  Lakes  Co.  Laxe  IL 
Landholding  Agency:  Navy 
Property  Number:  779310044 
Status:  Underutilized 
Reason:  Secured  Area 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 

Carrollton  Co:  Carroll  KY  41008- 

Landholding  Agency:  COE 

Property  Number  219040416 

Status:  Unutilized 

Reason:  Other 

Comment:  Spring  House 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfurt  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number  219040417 

Status:  Unutilized 

Reason:  Other 

Comment:  Coal  Storage 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfurt  Co:  Franklin  KY  40601-9999 

Landholding  Agency:  COE 

Property  Number  219040418 

Status:  Unutilized 

Reason:  Other 

Comment:  Coal  Storage 

Bam 

Kentucky  River  Lock  and  Dam  No.  3 

Highway  561 

Pleasureville  Co:  Henry  KY  40057- 

Landholding  Agency:  COE 

Property  Number  219040419 

Status:  Underutilized 

Reason:  Other 

Comment:  110  year  old  bam  with  arumbled 

foundation. 
Tract  111— Building 
Martins  Fork  Lake 
Smith  Co:  Harlan  KY  40867- 
Location:  13  miles  southeast  of  Harlan  on 

Highway  987. 
Landholding  Agency:  COE 
Property  Number  319010062 
Status:  Unutilized 
Reason:  Floodway 
Latrine 

Kentucky  River  Lock  and  Dam  Number  3 
Highway  561 

Pleasureville  Co:  Henry  KY  40057- 
Landholding  Agency:  COB 
Property  Number  319040009 


Status:  Unutilized 

Reason:  Other 

Comment:  Detached  Latrine 

6-Room  Dwelling 

Green  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy  369.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Numiwr  3'l9l2n<nfi 
Status:  UnutihzMl 
Reason  FiofKlwav 
2-Oir  Gardiit- 

Green  River  Lock  and  Dam  Nn  3 
Rochester  Co:  Butler  KY  42273- 
Lncation:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120011 
Status:  Unutilized 
Reason:  Floodway 
Office  and  Warehouse  * 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120012 
Status:  Unutilized 
Reason:  Floodway 
2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Landholding  Agency:  COE 
Property  Number  319120013 
Status:  Unutilized 
Reason:  Floodway 

Maine 

Bldg.  7,  Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number  779230004 

Status:  Excess 

Reason:  Within  airport  mnway  clear  zone 

Secured  Area 
Bldg.  10,  Naval  Air  Station 
Brunswick  Co:  Cumberland  ME  04011- 
Landholding  Agency:  Navy 
Property  Number:  779230005 
Status:  Excess 
Reason:  Within  airport  runway  clear  zone 

Floodway 
Bldg.  93,  Naval  Air  Station 
Bmnswick  Co:  Cumberland  ME  04011- 
Landholding  Agency:  Navy 
Property  Number  779230006 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  614,  Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number  779230007 

Status:  Excess 

Reason:  Secured  Area 

Bldgs.  101-107 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number  779230008 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  186 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  046l  1- 
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Landholding  Agency:  Navy 

Property  Number:  779230009 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  192 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  779230010 

Status:  Excess 

Reason:  Secured  Area 

Bidgs.  202-208 

Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  779230011 

Status:  Excess 

Reason:  Secured  Area 

Bldgs.  293.  Naval  Air  Station 

Brunswick  Co:  Cumberland  ME  04011- 

Landholding  Agency:  Navy 

Property  Number:  779240015 

Status:  Excess 

Reason:  Secured  Area 

Minnesota 

Daryll  Schwieger— Cabin  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320002 

Status:  Unutilized 

Roason:  Other 

Comment:  Extensive  Deterioration 

Kenneth  Krienke— Cabin  Co:  Itasca  MN 

Landholding  Agency:  Agriculture 

Property  Number:  159320003 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  Deterioration 

Nebraska 

Papio  Dam  Site  18 

Papio  Creek  and  Tributaries 

Omaha  Co:  Douglas  NE  68130- 

Landholding  Agency:  COE 

Property  Number:  319240009 

Status:  Unutilized 

Reason:  Floodway,  Other 

Comment;  Extensive  Deterioration 

New  Mexico 

Fannington  Office  and  Yard 

900  La  Plata  Highway 

Fannington  Co:  San  Juan  NM  87499- 

Landholding  Agency:  Interior 

Property  Number:  619010001 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

New  York 

Bldg.  204 

Naval  Underwater  Systems  Center 

Fisher's  Island  Annex  Detachment 

Fisher's  Island  Co:  Suffolk  NY  06390- 

Landholding  Agency:  Navy 

Property  Number:  779010270 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  255 

Naval  Underwater  Systems  Center 

Fisher's  Island  Annex  Detachment 

Fisher's  Island  Co:  Suffolk  NY  06390- 

Ldndholding  Agency:  Navy 

Property  Number:  779010271 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  T-370 
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Naval  Underwater  Systems  Center 
Fisher's  Island  Annex  Detachment 
Fisher's  Island  Co:  Suffolk  NY  06390- 
Landholding  Agency:  Navy 
Property  Number:  779010272 
Status:  Excess 
Reason:  Secured  Area 

North  Carolina 

Bldg.  21,  Fuel  Farm 

U.S.  Coast  Guard  Air  Station 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number;  879320010 
Status:  Unutilized 
Reason;  Floodway,  Secured  Area 
Bldg.  22,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Profjerty  Number:  879320011 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  25,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320012 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  27.  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320013 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 
Bldg.  32,  Fuel  Farm 
U.S.  Coast  Guard  Air  Station 
Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  879320014 
Status:  Unutilized 
Reason:  Floedway.  Secured  Area 
Ohio 

William  H.  Harsha  Lake  Bldg. 
3782  Williamsburg-Bantam  Road 
Batavia  Co:  Clermont  OH  45106- 
Landholding  Agency:  COE 
Property  Number:  319240011 
Status:  Unutilized 
Reason:  Other 

Comment:  Structural  damage 
Oregon 

Eugene  District  Office  Site 
751  South  Danebo 
Eugene  Co:  Lane  OR  97402- 
Landholding  Agency:  Interior 
Property  Number:  619010003 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Pennsylvania 

Bldg.  62 

Philadelphia  Naval  Shipyard 

Philadelphia  Co:  Philadelphia  PA  19112- 

Landholding  Agency:  Navy 

Property  Number  779010112 

Status;  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Rhode  Island 
Bldg.  32 

Naval  Underwater  Systems  Center 
Gould  Island  Annex 
Middletown  Co:  Newport  RI  02840- 
Landholding  Agency:  Navy 
Property  Number;  779010273 
Status;  Excess 
Reason;  Secured  Area 
Parcel  3.  Oil  Storage  Tank 
Naval  Construction  Battalion  Center 
Davisville  Co:  Kent  Rl  02854-1161 
Landholding  Agency:  Navy 
Property  Number:  779310036 
Status;  Excess,  Base  closure 
Number  of  Units:  1 
Reason:  Other  environmental 
Comment;  Oil  Storage  Tank 
Parcel  4A 

Naval  Construction  Battalion  Center 
Davisville  Co:  Kent  RI  02854-1161 
Landholding  Agency;  Navy 
Property  Number  779310037 
Status;  Excess,  Base  closure 
Number  of  Units:  1 
Reason:  Other 
Comment;  Electric  Substation 

South  Dakota 

Booster  Station 

Tract  #1,  Mapleton  Township  Co;  Minnehaha 

SD  57101- 
Landholding  Agency;  GSA 
Property  Number;  549230006 
Status;  Excess 
Reason:  Other 

Comment:  Extensive  deterioration 
GSA  Number:  7-I-SD-480-A 

Tennessee 
Bldg.  204 

Cordell  Hull  Lake  and  Dam  Project 
Defeated  Creek  Recreation  Area 
Carthage  Co;  Smith  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011499 
Status;  Unutilized 
Reason;  Floodway 

Tract  2618  (Portion) 

Cordell  Hull  Lake  and  Dam  Project 

Roaring  River  Recreation  Area 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number  319011503 

Status:  Underutilized 

Reason:  Floodway 

Water  Treatment  Plant 

Dale  Hollow  Lake  ft  Dam  Project 

Obey  River  Park,  State  Hwy  42 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140011 

Status;  Excess 

Reason;  Other 

Comment:  Water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  ft  Dam  Project 

Lillydale  Recreation  Area,  State  Hwy  53 

Livingston  Co:  Qay  TN  38351- 

Landholding  Agency:  COE 

Property  Number  319140012 
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Status:  BxceM 
Reason:  (Mier 
Comment:  Water  treetment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  ft  Dam  Project 

Willow  Grove  Recreational  AJrea.  Hwry  No.  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number:  319140013 

Status:  Excess 

Reason:  Other 

Comment:  water  treatment  plant 

Texas 

BIdg.  14 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76070- 
Landholding  Agency:  GSA 
Property  Nimiber  219014023 
Status:  Excess 
Reason:  Other 
Comment:  Pump  house 
GSA  Number  7-D-TX-879A 
Bldg.  2426 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  7841»- 
Landholding  Agency:  Navy 
Property  Number  779010279 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2432 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010280 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2476 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010281 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2498 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010282 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2504 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010283 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  1730 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010284 
Status:  Underutilized  \ 

Reason:  Floodway 
Bldg.  2422 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  7841»- 
Landholding  Agency:  Navy 
Property  Number  779010285 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2425 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 


Landbolding  Agency:  Navy 
Property  Numtwr  779010286 
Status:  UnderutiKzed 
Reason:  Fk>odway 
Bldg.  2430 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number:  779010287 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2434 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010288 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2449 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landbolding  Agency:  Navy 
Property  Number  779010289 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2450 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  7841ft- 
Landholding  Agency:  Navy 
Property  Number  779010290 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2453 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010291 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2455 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010292 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2456 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  784*9- 
Landholding  Agency:  Navy 
Property  Number  779010293 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2463 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010294 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2483 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010295 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2516 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010296 
Status:  Underutilized 
Reason:  Floodway 


Bldg.  2524 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Number  779010297 
Status:  Underutilized  ' 
Reason:  Floodway 
Bldg.  2528 

Laguna  Shores  Housing  Area 
Corpus  Christi  Co:  Nueces  TX  7841  »- 
Landholding  Agency:  Navy 
Property  Number  77901029© 
Status:  Underutilized 
Reason:  Floodway 
Bldg.  2137,  Aircraft  Hangar 
Naval  Air  Station,  Oiase  Field 
Beeville  Co:  Bee  TX  78103- 
Landholding  Agency:  Navy 
Property  Number:  779210015 
Status:  Excess,  Base  closure 
Number  of  Units:  1 
Reason:  Within  2000  ft.  of  flaounaUe  or 

explosive  material 
Bldg.  1032,  Warehouse 
Naval  Air  Station,  Chase  Field 
Beeville  Co:  Bee  TX  78103- 
Landholding  Agency:  Navy 
Property  Number  779210016 
Status:  Excess,  Base  closure 
Number  of  Units:  1 
Reason:  Other  Comment:  Structural 

deterioration 
3  Storage  Bldgs. 

USCG  Corpus  Christi  Group  Detachment 
Corpus  Christi  Co:  Nueces  TX  78407- 
Landholding  Agency:  DOT 
Property  Number  879320015 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area 

Washington 

Bldg.  57 

Naval  Supply  Center  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number  779010091 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  47  (Report  1) 
Naval  Supply  Center,  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number  779010230 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  26 

Naval  Station  Puget  Sound 
7500  Sand  Point  Way  NE 
Seattle  Co:  King  WA  98115- 
Landholding  Agency:  Navy 
Property  Number  779310085 
Status:  Excess,  Base  closure 
Number  of  Units:  1 
Reason:  Other  Comment:  Extensive 
Deterioratioii 

West  Virginia 

Parsons  Nursery  Bottom  Bldgs. 
Adj.  US  Rt  219.  V*  miles  east 
Parsons  Co:  Tucker  WV  26287- 
Landholding  Agency:  Agriculture 
Property  Number  159320001 
Status:  Unutilized 
Reason:  Other 
Comment:  Extensive  Deterioration 
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Maiy  Conrad  Roadside  Park  Bldg 

Brownsville  Road 

Weston  Co:  Lewis  WV  26452-9677 

Landholding  Agency:  COB 

Property  Number:  319240012 

Statur  Underutilized 

Reason:  Floodway 

Land  (by  State) 

Alaska 

Nike  Site,  Tract  104 

lig  Battery  "D" 

Eielson  Defense  Area 

Fairbanks  Co:  Fairbanks  AK  99701- 

Landholding  Agency:  GSA 

Property  Number:  549120001 

Status:  Excess 

Reason:  Other 

Comment:  Property  is  landlocked 

GSA  Number  9-D-AK-506-AD 

Ari2»na 

Portion,  Gila  River 

Buckeye  Co:  Maricopa  AZ  85337- 

Landholding  Agency:  GSA 

Property  Number:  54924000S 

Status:  Excess 

Reason:  Floodway 

GSA  Number  9-GR-AZ-S33 

California 

Portion.  Travis  AFB 

6  miles  southeast  of  Vacaville 

Travis  AFB  Co:  Solano  CA  94535- 

Landholding  Agency:  GSA 

Property  Number  549220012 

Status:  Surplus 

Reason:  Floodway 

GSA  Number:  9-D-CA-499L 

Central  Valley  Project 

San  Luis  Drain 

Tracy  Co:  San  Joaquin  CA  95376- 

Landholding  Agency:  GSA 

Property  Number:  549230003 

Status:  Excess 

Reason:  Other 

Comment:  Landlocked 

GSA  Number:  9-1-CA-1325 

Parcel  B 

Santa  Rosa  Co:  Sonoma  CA 

Landholding  Agency:  GSA 

Property  Number:  549310016 

Status:  Excess 

Reason:  Other 

Comment:  Sewage  Treatment  Plant 

GSA  Number:  9-G-CA-580C 

Salton  Sea  Test  Ran^ 

El  Centro  Co:  Imperial  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779010068 

Status:  Excess 

Reason:  Secured  Area 

Cokndo 

Sunset  Canyon  Field  Station 
Boulder  Co:  Boulder  CO  80302- 
Location:  5  miles  w«st  of  Wall  Sl7«et  oa 

County  Road  118 
Landholding  Agency:  GSA 
Property  Number  549030019 
Status:  Excess 
Reason:  Floodway 
GSA  Number  7-C-GO-602 

Florida 

Boca  Chica  Field 
Naval  Air  Station 


Key  West  Co:  Monroe  FL  23040- 

Landholding  Agency:  Navy 

Property  Number  779010097 

Status:  Unutilized 

Reason:  Floodway 

East  Martello  Battery  «2 

Naval  Air  Station 

Key  West  Co:  Monroe  PL  33040- 

Landholding  Agency:  Navy 

Property  Number  779010275 

Status:  Excess 

Reason:  Within  airport  ninway  clear  zone 

Georgia 

(P)  Dobbins  AFB/(P)  NAS  AtlanU 
N  E.  Quadrant  of  Intersection  between 

Fairground  &  South  Cobb  Drive 
Marietta  Co:  Cobb  GA  30060- 
Landholding  Agency:  GSA 
Property  Number  549140001 
Status:  Surplus 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
GSA  Number:  4-GR-GA-557  k  4-CR-CA- 

587A 
Naval  Submarine  Base 
Grid  G-5  to  C-10  to  Q-«  to  P-2 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency;  Navy 
Property  Number  779010228 
Status:  Underutilized 
Reason:  Secured  Area 

Illinois 

1.6  acres  of  land 

Rock  Island  Arsenal 

South  Shore  Mississippi  River  Moline  Pool 

Moline  Co:  Rock  Island  IL  61 299- 

Landholding  Agency:  GSA 

Property  Number  549310009 

Status  Excess 

Reason:  Floodway 

GSA  Number  2-D-IL-620-B 

Indiana 

Portion  of  Tract  Na  1224 

Salamonie  Lake 

Huntington  Co:  Huntington  IN  467S0- 

Landholding  Agency:  OOE 

Property  Number  319310001 

Status:  Unutilized 

Reason:  Other 

Comment:  Landlocked 

Kentucky 

Tract  4626 

Barkley,  Lake,  Kentucky  and  Tennessee 

Donaldson  Creek  Launching  Area 

Cadiz  Co:  Trigg  KY  42211- 

Location:  14  miles  from  US  Highway  68 

Landholding  Agency:  COE 

Property  Number  319010030 

Status:  Underutilized 

Reason:  Floodway 

Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 

US  HWY.  27  to  Blue  )ohn  Road 

Bumside  Co:  Pulaski  KY  42519- 

Landholding  Agency:  COE 

Property  Number  319010038 

Status:  Underutilized 

Reason:  Floodway 

Tract  AA-2726 

Wolf  Creek  Dam  and  Lake  CumbeHand 

KY  HWY.  80  to  Route  769 

Bumside  Co:  Pulaski  KY  42519- 

Landholding  Agency:  OOE 


Property  Number  3190100')9 

Status:  Underutilized 

Reason:  Floodway 

Tract  1358 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Recreation  Area 

Eddyville  Co:  Lyon  KY  42038- 

Location:  US  Highway  62  to  state  highway 

93. 
Landholding  Agency:  COE 
Property  Number  319010043 
Status:  Excess 
Reason:  Floodway 
Red  River  Lake  Project 
SUnton  Co:  Powell  KY  40380- 
Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR  613. 
Landholding  Agency:  COE 
Property  Number  319011664 
Status:  Unutilized 
Reason:  Floodway 
Barren  River  Lock  k  Dam  No.  1 
Richardsville  Co:  Warren  KY  42270- 
Landholding  Agency:  COE 
Property  Number  319120008 
Status:  Unutilized 
Reason:  Floodway 
Green  River  Lock  &  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy.  369.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number  319120009 
Status:  Unutilized 
Reason:  Floodway 
Green  River  Lock  k  Dam  No.  4 
Woodbury  Co:  Butler  KY  42288- 
Location:  Off  State  Hwy  403,  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number  319120014 
Status:  Underutilized 
Reason:  Floodway 

Green  River  Lock  &  Dam  No.  5 
Readviile  Co:  Butler  KY  42275- 
Location:  Off  State  Highway  185 
Landholding  Agency:  COE 
Property  Number  319120015 
Status:  Unutilized 
Reason:  Floodway 
Green  River  Lock  k  Dam  No.  6 
Brownsville  Co:  Edmonson  KY  42210- 
Location:  Off  State  Highway  259 
Landholding  Agency:  COE 
Property  Number  319120016 
Status:  Underutilized 
Reason:  Floodway 
Vacant  land  west  of  locksite 
Greenup  Locks  and  Dam 
5121  New  Dam  Road 
Rural  Co:  Greenup  KY  41144- 
Landholding  Agency:  COE 
Property  Number  319120017 
Status:  Unutilized 
Reason:  Floodway 
Tract  6404,  Cave  Run  Lake 
U.S.  Hwy  460 
Index  Co:  Morgan  KY 
Landholding  Agency:  OOE 
Property  Number  31924O0OS 
Status:  Underutilized 
Reason:  Floodway 
(   Tract  6803,  Cave  Run  Lake 
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State  Road  1161 

Pomp  Co:  Morgan  KY 

Landholding  Agency:  OOE 

Property  Number:  319240006 

Status:  Underutilized 

Reason:  Ploodway 

B.C  Qements  Job  Corps  Cntr. 

1  Mile  East  of  Morganfield,  KY 

Morganfield  Co:  Union  KY  42437- 

Landholdlng  Agency:  GSA 

Property  Number:  549120002 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  cone 
GSA  Number  4-L-KY-432-B 

Louisiana 

Land 

Louisiana  Army  Ammunition  Plant 

Doyline  Co:  Webster  LA 

Landholding  Agency:  GSA 

Property  Number:  219013923 

Status:  Elxcess 

Reason:  Other 

Comment:  Barrow  pit,  predmoninately  under 

water 
GSA  Number  7-D-LA-0435D 

Maryland 

Tract  131R 

Youghiogheny  River  Lake,  Rt.  2,  Box  100 

Friendsville  Co:  Garrett  MD 

Landholding  Agency:  COE 

Property  Number:  319240007 

Status:  Underutilized 

Reason:  Flood  way 

5,635  sq.  ft.  of  Land 
Solomon's  Annex 
Solomon's  MD 
Landholding  Agency:  Navy 
Property  Number:  779230001 
Status:  Excess 
Reason:  Other 
Comment:  Drainage  Ditch 

Minneosta 

Parcel  G 

Pino  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371 
Landholding  Agency:  COE 
Property  Number:  319011037 
Status:  Excess 
Reason:  Other 

Comment:  Highway  right  of  way 
Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number  319011018 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone 

Missouri 

Ditch  19.  Item  2,  Tract  No.  230 

St  Francis  Basin  Project 

2^<6  miles  west  of  Maiden  Co:  Dunklin  MO 

Landboling  Agency:  COE 

Property  Number  319130001 

Status:  Unutilized 

Reason:  Floodway 

Union  Lake 


Sec  7,  Twshp  42  north,  Ranger  West 
Beaufort  Co:  Franklin  MO 
Landholding  Agency:  COE 
Property  Number:  319240008 
Status:  Unutilized 
Reason:  Floodway 

Montana 

Sherryl  Tap  Point  Site 

3  miles  south  of  Drummond,  MT  Co:  Granite 

MT 
Landholding  Agency:  GSA 
Property  Number  549240006 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number  7-B-MT-0598 
North  Carolina 

Land 

Atlantic  Intracoastal  Waterway 
(See  County)  Co:  Corrituck  NC 
Location:  Near  old  Coinjack  Bridge 
Landholding  Agency:  COE 
Property  Number  319011537 
Status:  Unutilized 
Reason:  Floodway 

Ohio 

Ohio  River 

Pike  Island  Lock  and  Dam 

RD«l,Box33 

Tiltonsville  Co:  Jefferson  OH 

Landholding  Agency:  COE 

Property  Number  319011561 

Status:  Underutilized 

Reason:  Floodway 

Oregon 

Tract  108  (Portion  of) 
Willow  Creek  Lake  Project 
Heppner  Co:  Morrow  OR  77836- 
Location:  Located  up  hill  from  the  left 

abutment  of  the  dam  structure. 
Landholding  Agency:  GSA 
Property  Number  319011687 
Status:  Excess 
Reason:  Other 
Comment:  Inaccessible 
GSA  Number  9-D-OR-708 

Roedsport  Substation 

North  22nd  Street 

Reedsport  Co:  Douglas  OR  97467- 

Landholding  Agency:  GSA 

Property  Number  549310003 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

GSA  Number  »-B-OR-701 

Pennsylvania 

Land 

Raystown  Lake 

Huntingdon  Co:  Huntingdon  PA 

Location:  Downstream  of  Raystown  Lake 

Landholding  Agency:  COE 

Property  Number  219040420 

Status:  Excess 

Reason:  Other 

Comment:  Property  Landlocked 

Lock  and  Dam  «7 

Monongahela  River 

Greensboro  Co:  Greene  PA 

Location:  Left  hand  side  of  entrance  roadway 

to  project. 
Landholding  Agency:  COE 
Property  Number  319011564 


Status:  Unutilized 
Reason:  Floodway 

Lock  and  Dam  «3 

Monongahela  River 

Elizabeth  Co:  Allegheny  PA  15037-0455 

Landholding  Agency:  COE 

Property  Number  319240014 

Status:  Unutilized 

Reason:  Floo4lway 

Puerto  Rico 

119.3  acres 

Culebra  Island  PR  0077S- 

Landholding  Agency:  Interior 

Property  Number  619210001 

Status:  Excess 

Reason:  Floodway 

Destino  Tract 

Eastern  Maneuver  Area 

Vieques  PR  00765- 

Landholding  Agency:  Navy 

Property  Number  779240016 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 

Punta  Figueras-Naval  Station 
Ceiba  PR  00735- 
Landholding  Agency:  Navy 
Property  Number  779240017 
Status:  Excess 
Reason:  Floodway 

South  Carolina 

Land — 2.66  acres 

Port  Royal  Co:  Beaufort  SC  29902-614£ 

Landholding  Agency:  GSA 

Property  Number  54920009 

Status:  Excess 

Reason:  Floodway 

Tennessee 

McClure  Bend 

Cordell  Hull  Dam  and  Reservoir 

Carthage  Co:  Smith  TN  37030- 

Location:  Highway  85  to  McClure  Bend  Road. 

Landholding  Agency:  COE 

Property  Number  2 1 90404 1 2 

Status:  Underutilized 

Reason:  Floodway 

Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Tracts  800,  802-806,  835-  837,  900- 

902,  1000-1003.  1025 
Landholding  Agency:  COE 
Property  Number  219040413 
Status:  Underutilized 
Reason:  Floodway 
Cheatham  Lock  and  Dam 
Highway  12 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  Tracts  E-513,  B-512-1  and  B-512- 

2 
Landholding  Agency:  COB 
Property  Number  219040415 
Status:  Underutilized 
Reason:  Floodway 
Tract  6737 

Blue  Creek  Recreation  Area 
Barkley  Lake,  Kentucky  and  Tennessee 
Dover  Co:  Stewart  TN  37058- 
Location:  U.S.  Highway  79/TN  Highway  761 
Landholding  Agency:  COE 
Property  Number  319011478 
Status:  Underutilized 


Reason:  Fkxxlway 

Tracts  3102, 310S.  and  3106 

Brimstone  Launching  Area 

Cordeli  Hull  Lake  and  Oam  Proj«ct 

Gainesboro  Co;  Jackson  TN  38562- 

Location:  Big  Bottom  Road 

Landholding  Agency:  CX3E 

Property  Number:  319011479 

Status:  Excess 

Reason:  Floodway 

Tract  3507 

Proctor  Site 

Cordeli  Hull  Lake  and  Dam  Pio^ 

Celina  Go:  Clay  TN  38551- 

Location:  TN  Highway  52 

Landholding  Agency:  COB 

Property  Number  319011480 

Status:  Unutilized 

Reason:  Floodway 

Tract  3721 

Obey 

Cordeli  Hull  Lake  and  Dam  Project 

Celina  Co:  TN  38551- 

Location:  TN  Highway  53 

Landholding  Agency:  COS 

Property  Number  319011481 

Status:  Unutilized 

Reason:  Floodway 

Tracts  608,  609.  61 1  and  612 

Sullivan  Bend  Launching  Area 

Cordeli  Hull  Lake  and  Dam  Pn>^ 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number  319011482 

Status:  Underutilized 

Reason:  Floodway 

Tract  920 

Indian  Creek  Camping  Area 

Cordeli  Hull  Lake  and  Dam  Pro}oct 

Granviil  Co:  Smith  TN  38564- 

Locatlon:  TN  Highway  S3 

Landholding  Agency:  COE 

Property  Number:  319011483 

Status:  Underutilized 

Reason:  Floodway 

Tracts  1710. 1716  and  1703 

Flynns  Lick  Launching  Ramp 

Cordeli  Hull  Lake  and  Oam  Pro^ 

Gainesboro  Co:  Jackson  TN  38582- 

Locatlon:  Whites  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011484 

Status:  Underutilized 

Reason:  Floodway 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordeli  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  TN  Highway  85 

Landholding  Agency;  COE 

Property  Number  319011485 

Status:  Undetutiliaad 

Reason;  Floodway 

Tract  2524 

Jennings  Creek 

Cordeli  Hull  Lake  and  Oam  Project 

Gainesboro  Co:  Jackson  TN  38562 

Location:  TN  Highway  85 

Landholding  Agency:  GOB 

Property  Nxiinber  319011488 

Status:  Unutilized 

Reasoo:  Flood%«ay 

Tracts  2905  and  2907 
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Webster 

Cordeli  Hull  Lake  and  Dam  Profed 
Gainesboro  Co;  Jackson  TN  38551 
Location;  Big  Bottom  Road 
Landholding  Agency;  COE 
Property  Number  319011487 
Status;  Unutilized 
Reason:  Floodway 
Tracts  2200  and  2201 
Gainesboro  Airport 
Cordeli  Hull  Lake  and  Dam  Project 
Gainesboro  Co;  Jackson  TN  36562- 
Location:  Big  Bottom  Road 
Landholding  Agency;  OOE 
Property  Number  319011488 
Status:  Underutilized 
Reason:  Within  aiqxirt  runway  ciear  xooe: 
Floodway 

TracU710Cand712C 
Sullivan  island 

Cornell  Hull  Lake  and  Dam  Pn^ect 
Carthage  Co;  Smith  TN  37030- 
Location;  Sullivan  Bend  Road 
Landholding  Agency;  COE 
Property  Number  319011469 
Status:  Unutilized 
Reason:  Floodway 
Tract  2403.  Hensley  Creek 
Cordeli  Hull  Lake  and  Dam  Project 
Gainesboro  Co;  Jackson  TN  38562- 
Location:  TN  Highway  85 
Landholding  Agency:  OOE 
Property  Number  31901 1490 
Status;  Unutiliaed 
Reason;  Floodway 

Tracts  2117C.  21 18  and  2120 

Cordeli  HuU  U,ke  and  Oam  Project 

Trace  Creek 

Gainesboro  Co:  Jackson  TN  38562- 

Location;  Brooks  Ferry  Road 

Landholding  Agency:  COE 

Property  Number  319011491 

Status;  Unutilized 

Reason:  Floodwray 

Tracts  424.  425  and  426 

Cordeli  Hull  Lake  and  Dam  Pro)ect 

Stone  Bridge 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number  319011492 

Statur  Unutilized 

Reason:  Floodway 

Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 

Suggs  Creek  Embayment 

Nashville  Co:  Davidson  TN  37214- 

Location:  Interstate  40  to  S.  Mount  Juliet 

Road. 
Landholding  Agency:  CX3E 
Property  Number  319011493 
Status:  Underutilizad 
Reason:  Floodway 
Tract  1811 

West  Fork  Launching  Area 
Smyrna  Ca  Rutherford  TN  37167- 
Location;  Florence  road  near  Enon  Springs 

Road 
Landholding  Agency:  COB 
Property  Number  319011494 
Status:  Undenitilized 
Raasoa:  Floodway 
Tract  1504 
i-  Perry  Pitoel  On  ud  Reaarvotr 


Lamon  Hill  Recreation  Area 

Smyrna  Co:  Rutherford  TN  371R'»- 

Location;  Lamon  Road 

Landholding  Agency:  COE 

Property  Number  319011495 

Status:  Underutilized 

Reason:  Floodway 

Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 

Pools  Knob  Recreation 

Smyrna  Co;  Rutherford  TN  37167- 

Location;  Jones  Mill  Road 

Landholding  Agency;  COE 

Property  Number  319011496 

Status:  Underutilized 

Reason:  Floodway 

TracU  245,  257,  and  256 

J.  Perry  Priest  Dam  and  Reservoir 

Cook  Recreation  Area 

Nashville  Co:  Davidson  TN  37214- 

Location:  2.2  miles  south  of  Interstate  40 

Saunders  Ferry  Pike. 
Landholding  Agency:  COB 
Property  Number  319011497 
Status:  Underutilized 
Reason:  Floodway 
Tracts  107. 109  and  110 
Cordeli  Hull  Lake  and  Dam  Project 
Two  Prong 

Carthage  Co:  Smith  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency:  COB 
Property  Number  319011498 
Status:  Unutilized 
Reason:  Floodway 
Tracts  2919  and  2929 
Cordeli  Hull  Lake  and  Dam  Pro^ 
Sugar  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  Sugar  Creek  Road 
Landholding  Agency:  COE 
Property  Number  319011500 
Status:  Unutilized 
Reason:  Floodway 

Tracts  1218  and  1204 
Cordeli  Hull  Uke  and  Dam  Project 
Granville — Alvin  Yourk  Road 
Granville  Co:  Jackson  TN  38564- 
Landholding  Agency:  COE 
Property  Number  319011501 
Status:  Unutilized 
Reason:  Floodway 

Tract  2100 

Cordeli  Hull  Lake  and  Dam  Project 

Galbreaths  Branch 

Gainesboro  Co:  Jackson  TN  36562- 

Location:  TN  Highway  53 

Landholding  Agency;  COE 

Property  Number  319011502 

Status:  Unutilized 

Reason:  Floodway 

Tract  104  et  al. 

Cordeli  Hull  Lake  and  Dam  Project 

Horshoe  Bend  L,auoching  Area 

Carthage  Co:  Smith  TN  37030- 

Location:  Highway  70  N 

Landholding  Agency:  COE 

Property  Number  319011504 

SUtus:  Underutilized 

Reason:  Floodway 

Tracts  510.  511,  513  and  514 
J.  Percy  Priest  Dam  and  Reservoir  Profed 
Lebanon  Co:  Wilson  TN  37087- 
Location:  Vivrett  Creek  Launching  Area. 
AMo  Sperry  Road 
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Landholding  Agency;  COB 

Property  Number:  319120007 

Status:  Underutilized 

Reason:  Floodway 

Tract  A-142.  Old  Hickory  Beach 

Old  Hickory  Blvd. 

Old  Hickory  Co:  Davidson  TN  3713»- 

Landholding  Agency:  COB 

Property  Number:  319130008 

Status:  Underutilized 

Reason:  Floodway 

Texas 

TracU  104, 105-1. 105-2  ft  118 

Joe  Pool  Lake 

(See  County)  Co:  Dallas  TX 

Landholding  Agency:  COB 

Property  Number  319010397 

Status:  Underutilized 

Reason:  Floodway 

Part  of  Tract  201-3 

Joe  Pool  Lake 

(See  County)  Co:  Dallas  TX 

Landholding  Agency:  COB 

Property  Number:  319010398 

Status:  Underutilized 

Reason:  Floodway 

Part  of  Tract  323 

Joe  Pool  Lake 

(See  County)  Co:  Dallas  TX 

Landholding  Agency:  COB 

Property  Number:  319010399 

Status:  Underutilized 

Reason:  Floodway 

Tract  702-3 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COB 

Property  Number:  319010401 

Status:  Underutilized 

Reason:  Floodway 

Tract  706 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COB 

Property  Number  319010402 

Status:  Unutilized 

Reason:  Floodway 

Virginia 

0.07  Acre,  Dismal  Swamp  Canal 
WestofU.S.  Rt.  17 
Chesapeake  VA 
Landholding  Agency:  COB 
Property  Number  319210012 
Status:  Unutilized 
Reason:  Other 
Comment:  Inaccessible. 

Washington 

Land  (Report  2),  234  acres 
Naval  Supply  Center,  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number  779010231 
Status:  Unutilized 
Reason:  Secured  Area. 

West  Virginia 

Ohio  River 

Pike  bland  Locks  and  Dam 
Buffiik)  Creek 
Wellsburg  Co:  Brooke  WV 
Landholding  Agency:  OOB 


Property  Number:  319011529 

Status:  Unutilized 

Reason:  Floodway 

Morgantown  Lock  and  Dam 

Box  3  RD  «2 

Morgantown  Co:  Monongahella  WV  26505- 

Landholding  Agency:  COB 

Property  Number:  319011530 

Status:  Unutilized 

Reason:  Floodway 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha  WV  25126- 

Location:  20  miles  east  of  Charleston.  W. 

Virginia 
Landholding  Agency:  COB 
Property  Number:  319011690 
Status:  Unutilized 
Reason:  Other 
Comment:  .03  acres;  very  narrow  strip  of  land 

located  too  close  to  busy  highway. 
(FR  Doc.  93-11954  Filed  5-20-93;  8:45  am) 

MLUNQ  COOE  4210-2»-M 


DEPARTMENT  OF  THE  IffTERIOR 

Bureau  of  Land  Management 
[CO-920-9»-41 20-03;  COC  54708] 

Colorado;  Invitation  for  Coal 
Exploration  License  Application, 
Cyprus  Yampa  Valley  Coal  Corp. 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  title  43,  Code  of  Federal  Regulations, 
subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Cyprus  Yampa  Valley  Coal  Corporation 
in  a  program  for  the  exploration  of 
unleased  coal  deposits  owned  by  the 
United  States  of  America  in  the 
following  described  lands  located  in 
Routt  County,  Colorado: 

T.  5N.,R.86W..6thP.M. 

Sec.  21,N'/i,  andSB'A; 

Sec.  22,  E^/iE^/i,  and  W'/i; 

Sec.  23  all' 

Sec!  26!  NWV«NEV«.  NW'A.  and  N'/iSWV«; 

Sec.  27,  W'/i; 

Sec.  28,  NEV«.  and  E'/iNWV*; 

Sec.  33,  NEV«NEV«. 

The  area  described  contains  approximately 
2,480  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  54708  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  OfBce,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
Craig  District  Office,  455  Emerson 
Street,  Craig,  Colorado  81625. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
the  publication  of  the  Notice  of 
Invitation  in  the  Federal  Roister . 


Richard  D.  Tate,  Chief,  Mining  Law  and 
Solid,  Minerals  Adjudication  Section, 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and 
Cyprus  Yampa  Valley  Coal  Corporation, 
Charles  N.  Thompson  or  Richard 
Mills,  29587  Routt  County  Road  27, 
Oak  Creek.  Colorado  80467. 
Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  paities  who 
elect  to  participate. 

Dated:  May  14, 1993. 
Richard  D.  Tate, 

Chief,  Mining  Law  and  Solid  Minerals 
Adjudication  Section. 
IFR  Doc.  93-12027  Filed  5-20-93;  8:45  ami 

ilUJNa  COOC  tSKKiS-M 


[NV-030-93-5101-09-XFKL;  N51606] 

Availability  of  Draft  Bedell  Flat 
Pipelines  Rights-of-Way  Environn>ental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  the  draft 
Bedell  Flat  Pipelines  Rights-of-Way 
Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management,  Carson  City  District,  has 
directed  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (EIS) 
by  a  third  party  contractor.  It  analyzes 
the  impact  of  a  proposal  by  Washoe 
County,  Nevada,  for  pipeline  rights-of- 
way  across  public  land  to  accommodate 
a  portion  of  the  facilities  needed  for 
Washoe  County's  project  to  transport 
water  from  eastern  Honey  Lake  Valley, 
Nevada,  through  Bedell  Flat  to  Lemmon 
Valley,  Nevada. 

DATES:  Please  submit  written  comments 
by  July  23, 1993.  Those  who  wish  to 
comment  in  person,  are  welcome  to 
attend  these  public  hearings: 
June  23, 1993,  in  Reno,  Nevada,  at  the 

Holiday  Inn,  1000  East  6th  St.,  7  p.m. 
June  24, 1993,  in  Susanville,  California, 

at  Lassen  High  School,  7  p.m. 
ADDRESSES:  Please  address  written 
comments  to:  James  M.  Phillips, 
Lahontan  Area  Manager,  U.S.  Bureau  of 
Land  Management,  1535  Hot  Springs 
Rd..  suite  300,  Carson  Qty,  NV  89706- 
0638. 

FOR  FIWTHER  INFORMATION  CONTACT; 
David  Loomis,  EIS  Project  Manager,  U.S. 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  suite  300,  Carson  Qty, 
NV  89706-0638;  (702)  885-«149. 


IMI 
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SUPflfMENTARY  MFORMATION:  The  Draft 
EIS  is  a  cooperative  effort  of  the  U.S. 
Bureau  of  Land  Management  as  lead 
agency  and  its  cooperating  agencies,  the 
U.S.  Eovironmental  Protection  Agency: 
the  U.S.  Fish  and  Wildlife  Service;  the 
Pyramid  Lake  Paiute  Tribe;  the  U.S. 
Army,  Sierra  Army  Depot;  the  U.S. 
Geological  Survey  and  the  U.S.  Bureau 
of  Indian  AfMn.  The  Draft  EIS  analyzes 
Washoe  County's  proposed  pipeline 
rights-of-way  and  foxu  alternatives:  the 
Winnemucca  Valley  route,  the  Red  Rock 
Valley  route,  the  Antelope  Valley  route 
and  the  no-action  alternative.  Washoe 
County's  proposal  is  intended  to 
transport  water  from  Fish  Springs  Ranch 
in  Honey  Lake  Valley,  Nevada,  to 
Lemmon  and  Spanish  Springs  Valleys  to 
serve  projected  population  growth  in 
those  valleys. 

Copies  of  the  Draft  EIS  are  available 
for  review  at  public  Ubraries  in  Washoe 
County,  Nevada  and  Lassen  County. 
California;  the  Nevada  State  Library  in 
Carson  Qty;  and  the  libraries  of  the 
University  of  Nevada,  Reno;  the 
University  of  Nevada,  Las  Vegas;  and 
Lassen  Community  College  in 
Susanville,  California.  A  limited 
number  of  copies  will  be  available  from 
the  Carson  Qty  District  Office,  1535  Hot 
Springs  Road,  Suite  300,  Carson  City, 
Nevada,  89706-0638;  phone  (702)  885- 
6100.  Public  reading  copies  will  be 
available  for  review  at  the  following 
BLM  locations: 
Nevada  State  Office,  850  Harvard  Way, 

Reno.  Nevada  89520. 
California  State  Office,  2800  Cottage 

Way,  room  E-2841.  Sacramento, 

California  95825. 
Carson  City  District  Office.  1535  Hot 

Springs  Road,  Suite  300,  Carson  City, 

Nevada  89706. 
Susanville  District  Office,  705  Hall 

Street,  Susanville.  California  96130. 
Eagle  Lake  Resource  Area,  471-850 

Johnstonville  Drive,  Susanville, 

California  96130. 

Dated:  May  17, 1993. 
Billy  R.  Tamplalon, 
Nevada  State  Director. 
(FR  Ooc.  93-12062  Filed  5-20-93;  8:45  am] 
WLUNO  coot  4aie-HC-«l 


BufMu  of  Land  Management 
[OFV-01 5-03-4340-03:  QP3-226] 

Plan  Amandmant  for  Vagatation 
Managamant.  Lake  Vlaw,  OR 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability  of  open 
house. 


SUMMARY:  The  United  States  Bureau  of 
Land  Management  (BLM)  announces  the 
availability,  for  public  review  and 
comment,  of  a  proposed  Plan 
Amendment  and  Environmental 
Assessment  of  the  Warner  Lakes 
Management  Framework  Plan.  This 
amendment  addresses  the  impacts  of 
three  alternatives  proposed  for  the 
management  of  13,000  acres  of  BLM 
administered  lands.  This  affects 
portions  of  the  Lakeview  Resource  Area 
in  Lake  County,  Oregon.  Washoe 
County,  Nevada  and  Modoc  County, 
California. 

DATES:  Written  comments  on  the 
proposed  Plan  Amendment  must  be 
submitted  by  July  15. 1993.  All 
comments  must  be  sent  to:  Lakeview 
District  Manager.  Lakeview  District 
Office,  Post  Office  Box  151, 1000  South 
Ninth  Street,  Lakeview,  Oregon  97630. 
There  will  be  an  open  house  meeting  to 
discuss  provisions  of  the  plan 
amendment,  to  answer  questions  and  to 
accept  comments  in  the  Lakeview 
District  Office  conference  room  located 
at  the  above  address.  This  open  house 
meeting  will  be  held  on  June  24, 1993 
from  1-5  p.m.  and  resuming  at  7-9  p.m. 
A  tour  will  also  be  conducted  of  the 
plan  area  on  June  25, 1993  leaving  the 
Lakeview  District  Office  at  10  a.m. 

A  copy  of  the  proposed  plan 
amendment  will  be  sent  to  all 
individuals.  Government  agencies  and 
groups  who  have  expressed  an  interest 
in  the  Warner  Lakes  planning  process. 
In  addition,  review  copies  may  be 
examined  at: 
BLM  State  Office.  Office  of  Planning 

and  Environmental  Coordination. 

1300  NE  44th  Avenue,  Portland.  OR 

97208-0039  or 
BLM  Lakeview  District  Office,  1000 

South  Ninth  Street,  Lakeview.  OR 

97630  or 
Lake  County  Library,  Courthouse. 

Lakeview.  OR  97630. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Munhall,  Lakeview  District  Office, 
Post  Office  Box  151, 1000  South  Ninth 
Street,  Lakeview,  Oregon  97630, 
(Telephone  503-947-2177). 
SUPPLEMENTARY  INFORMATION:  A  draft  of 

the  plaiming  criteria  and  possible 
alternatives  was  identified  in  the 
scoping  document  dated  December  10, 
1992.  As  a  result  of  public  response  to 
the  scoping  document,  three  alternatives 
were  developed.  A  brief  description  of 
each  is  as  follows: 

Alternative  1 

The  present  management  alternative, 
discusses  the^xisting  management 
direction  for  watershed,  wildlife  and 
recreation  along  with  other  uses.  This 


alternative  corresponds  to  the  No  Action 
Alternative  required  by  National 
Environmental  Policy  Act  (NEPA). 

Alternative  2 

Allows  juniper  management  to  meet 
watershed,  wildlifB  and  riparian 
objectives  excluding  the  Fish  Creek  Rim 
Wilderness  Study  Area  (WSA). 

Alternative  3 

Allows  jimiper  management  to  meet 
watershed,  wildlife  and  riparian 
objectives  including  areas  inside  the 
WSA. 

Dennis  Simontacchi, 
Acting  District  Manager. 
(FR  Doc.  93-11969  Filed  5-20-93;  8:45  am) 
BlUJNOCOOe  4910-3MI 

Bureau  of  Land  Managamant 
[NV-01&-«3/»4-4370-03] 

Public  Hearing  To  Diacuaa  tha  Uaa  of 
Hellcoptera  and  Motorized  Vehiclea  To 
Gather  Wild  Horsaa 

AGENCY:  BLM,  Interior. 
ACTION:  Public  Hearing  to  Discuss  the 
Use  of  Helicopters  and  Motorized 
Vehicles  to  Gather  Wild  Horses  During 
FY  93  &  94  on  the  Elko  BLM  District. 

SUMMARY:  The  bearing  is  open  to  the 
public.  Interested  persons  may  make 
oral  or  written  statements.  Anyone 
wishing  to  make  oral  comments  should 
contact  Bruce  E.  Portwood,  Elko 
District.  Wild  Horse  SpeciaUst  by  July  6. 
1993.  Written  .statements  must  be 
received  by  this  date  also. 
DATES:  July  6, 1993;  1  p.m. 
ADDRESSES:  Bureau  of  Land 
Management,  3900  E.  Idaho  Street.  P.O. 
Box  831.  Elko,  Nevada  89803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Portwood  at  (702)  753-0200. 

Dated:  May  12. 1993. 
Rodney  Harris, 

District  Manager,  Elko,  Nevada. 
IFR  Doc.  93-12028  Filed  5-20-93;  8:45  am) 

BIUJNO  CODE  4310-NC-M 

[ID-020-4210-05;  (-29493] 

Realty  Action,  Sale  of  Public  L^nd  in 
Cassia  County.  10 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Sale  of  public  land  in  Cassia 
County. 

SUMMARY:  The  following  described 
public  land  has  been  examined  and 
through  the  public  supported  land  use 
planning  process  has  been  determined 
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to  be  suitable  for  disposal  by  direct  sale 
to  Cassia  County  pursuant  to  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  at  no  less  than 
the  appraised  fair  market  value  of 
$2,500.00.  The  land  will  not  be  oHerod 
for  sale  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

BoiM  Meridian,  Idaho 

T.  13  S.,  R.  27  E. 
Sec  21:  SWV«NWV«SWV« 

Containing  10  aciea.  more  or  less. 

The  patent,  when  issued,  will  be 
subject  to  all  valid  existing  rights  (i.e., 
rights-of-way,  etc.).  It  will  also  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals,  oil  and  gas,  and 
geothermal  resources. 
DATES:  On  May  21, 1993,  the  land 
described  above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
fist. 

ACOftESSES:  Bureau  of  Land 
Management,  Burley  District  Office, 
Route  3  Box  1,  Burley.  ID  83318. 
FOR  FUnTHER  INFORMATION  CONTACT: 
Scott  Barker.  Reahy  Specialist,  at  the 
address  shown  above  or  (208)  678-5514. 
SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  Cassia 
County  in  conjunction  with  the 
Southern  Idaho  Regional  Solid  Waste 
District,  based  on  their  need  to  establish 
a  system  of  solid  waste  transfer  stations 
throughout  the  county. 

It  has  been  determined  that  the 
subject  parcel  does  not  contain 
significant  salable  or  locatable  mineral 
values;  therefore,  those  mineral  interests 
will  be  conveyed  simultaneously.  A 
separate  nonrefundable  filing  fee  of 
$50.00  is  required  from  the  purchaser 
for  conveyance  of  the  mineral  interests. 
The  leasable  mineral  estate,  as  described 
above,  will  be  reserved  in  the  patent. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Burley  District,  at  the  above 
address.  Any  adverse  comments  will  be 
reviewed  by  the  District  Manager,  who 
may  vacate  or  modify  this  realty  action 
to  accommodate  the  protest.  If  the 
protest  is  not  accommodated,  the    ' 
comments  are  subject  to  review  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  This  realty 
action  will  become  the  final 


determination  of  the  Department  of  the 
Interior. 

Dated:  May  14. 1M3. 
Marrin  R.  Baglajr, 
Associate  District  Manager. 
(PR  Doc  93-12029  Piled  5-20-93;  8:45  ami 
MUMO  COOK  4si«-aa4i 

[NMM»e-«210-06;  NIINMM241] 

Racraatlon  and  PubUc  Purpoaa  Laaaa, 
Socorro  County,  MM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  land  in 
Socorro  County,  New  Kfexico  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  San  Antonio  Mutual  Domestic  Water 
Consumers  Association  (SAMDWCA) 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.)  S.\MDWCA 
proposes  to  use  the  land  for  a 
maintenance  yardymaterials  storage  area 
with  office  and  meeting  space. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  4  S,  R.  1  B.. 
Sec.  31.  Portions  of  NR'ANEVtSEiANE^A. 
Containing  1.0  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  of  the 
land  for  recreational  or  public  purpose 
use  is  consistent  with  current  BLM  land 
use  planning  and  would  be  in  the  public 
interest. 

DATES:  Interested  parties  may  submit 
comments  on  the  recreation  and  public 
purpose  lease  on  or  before  July  6,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hertz.  Socorro  Resource  Area  Office, 
198  Neel  Ave.,  Socorro,  New  Mexico, 
87801  or  at  (505) 835-0412. 
ADDRESSES:  Comments  should  be  sent  to 
District  Manager,  Las  Cruces  District 
Office,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005. 

SUPPt.EMENTARY  INFORMATION:  Lease  or 
conveyance  of  the  land  will  be  subject 
to  the  following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority 
of  the  United  States  Act  of  August 
30. 1890,  26  Stat.  391,  43  U.S.C 
945. 

3.  All  valid  existing  rights  * 
documented  on  the  official  public 


land  reccsrds  at  the  time  of  lease/ 
patent  issuance. 

4.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect,  mine,  and  remove 
the  minerals. 

5.  Any  other  reservations  that  the 
authorized  office  determines 
appropriate  to  ensure  public  access 
and  proper  management  of  Federal 
land  and  interest  therein. 

6.  Those  rights  for  electric  poww 
purposes  granted  to  the  Socorro 
Electric  Cooperative  by  right-of-way 
grants  NMNM  0370905  and  NMNM 
014159,  and  those  rights  for  watw 
pipeline  and  access  roads  purposes 
granted  to  the  SAMDWCA  by  rig^t- 
of-way  grant  NMNM  20855. ' 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

Interested  parties  may  submit 
comments  r^arding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
on  or  within  45  days  of  the  date  of 
publication  of  this  notice. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a 
maintenance  yard/materials  storage 
area,  with  office  and  meeting  space. 

Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  maintenance  yard/materials 
storage  area,  with  office  and  meeting 
space. 

Adverse  comments  will  be  evaluated 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
the  classification  will  become  effective 
60  days  from  the  date  of  publication  of. 
this  notice. 
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Dated:  May  14. 1993. 
Slepiiaiiie  Hargwve. 
Associate  District  Manager. 
|FR  Doc.  93-11971  Pll«d  S-2»-%3i  8:4S  i 

■LUNO  COM  4ai»-l«-H 


[WY-060-421(M)5;  WYWMSOaj 

Raalty  Action;  Direct  Sata  of  Public 
Landa;  Wyoming 

Aaecv:  Bureau  of  Land  Managenwnt, 
Interior. 

ACnON:  Notice  of  realty  action,  direct 
sale  of  public  lands  in  Crook  County. 


SUMMAHY:  The  following  public  surface 
estate  has  been  determined  to  be 
suitable  for  disposal  by  direct  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976, 
(90  StaL  2750;  43  U.S.C.  1713).  The 
Bureau  of  Land  Management  (BLM)  is 
required  to  receive  fair  market  value  for 
the  land  sold  and  any  bid  for  less  than 
fair  market  value  will  be  rejected.  The 
BLM  may  accept  or  reject  any  and  all 
offers,  or  withdraw  any  land  or  interest 
in  the  land  for  sale  if  the  sale  would  not 
be  consistent  with  FLPMA  or  other 
applicable  law. 

Sixtll  Princip4i  Meridian 

T.57N.,R.66W.. 
Sec.  33,  lots  1.2. 

The  above  land  aggregates  45.5*  acres  in 
Crook  County. 

FOR  FURTHER  MFORMAIXM  CONTACT: 
Floyd  Ewing.  Area  Manager.  Bureau  of 
Land  Management,  Newcastle  Resource 
Area.  1101  Washington  Blvd., 
Newcastle.  Wyoming  82701.  307-746- 
4453. 

SUPPLEMENTARY  MPORMATION:  This  sale 
is  consistent  with  Bureau  of  Land 
Management  policies  and  the  Newcastle 
Management  Framework  Plan.  The 
purpose  of  this  sale  is  to  dispose  of  an 
isolated  parcel  of  public  land.  The  fair 
market  values,  planning  document,  and 
environmental  assessment  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management.  Newcastle  Resource  Area, 
Newcastle.  Wyoming. 

The  parcel  will  be  offered  by  direct 
sale  to  the  adjoining  landowner.- The 
adjoining  landowner  will  be  required  to 
submit  proof  of  adjoining  land 
ownership  before  a  bid  can  be  accepted. 

The  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register 
shall  segregate  the  above  public  lands 
from  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
Any  subsequent  application  shall  not  be 
acc^ted.  shall  not  be  considered  as 
filed  and  shall  be  returned  to  the 


applicant  if  the  Notice  segregates  the 
land  from  the  use  applied  for  in  the 
application.  The  segregative  effect  of 
this  Notice  will  tanninate  upon  issuance 
of  a  c(»iveyance  document.  270  days,  or 
when  a  cancellation  Notice  is 
published,  whichever  occurs  first. 

Sale  Procaduraa 

1.  All  bidders  mu.'rt  be  U.S.  citizens, 
18  years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
State  of  Wyoming,  a  state,  state 
instrumentality  or  political  subdivision 
authorized  to  hold  property,  ot  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  In  Wyoming. 

2.  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  All  bids 
must  be  received  in  the  Newcastle 
Resource  Area  Office  by  11  a.m.,  July 
28. 1993,  at  which  time  the  sealed  bid 
envelopes  will  be  opened  and  the  high 
bid  announced.  The  high  bidder  will  be 
notified  in  writing  within  30  days 
whether  or  not  the  BLM  can  accept  the 
bid.  The  sealed  bid  envelope  must  be 
marked  on  the  front  lower  left-hand 
comer  with  the  words  "Public  Land 
Sale.  (W-94502).  Sale  held  July  28. 
1993." 

3.  All  sealed  bids  must  be 
accompanied  by  a  payment  of  rot  less 
than  10  percent  of  the  total  bid.  Each 
bid  and  final  pajrment  must  be 
accompanied  by  certified  check,  money 
order,  bank  draft,  or  cashier's  check 
made  payable  to:  Department  of  the 
Interior-BLM. 

4.  Failure  to  pay  the  remainder  of  the 
full  bid  price  within  180  days  of  the  sale 
will  disquahfy  the  apparent  high  bidder 
and  the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  biddw  is 
disqualified,  the  next  highest  qualified 
bid  will  be  honored  or  the  land  will  be 
reoffered  under  competitive  procedures. 
If  two  or  more  envelopes  containing 
valid  bids  of  the  same  amount  are 
received,  supplemented  sealed  bidding 
will  be  used  to  detennine  the  high  bid. 
Additional  sealed  bids  will  be 
submitted  to  resolve  all  ties. 

5.  If  the  parcel  fails  to  sell,  it  will  be 
reoffered  for  sale  under  competitive 
procedures.  For  reoffered  land,  bids 
must  be  received  in  the  Newcastle 
Resource  Area  Office  by  11  a.m.  on  the 
fourth  Wednesday  of  each  month 
beginning  August  25. 1993.  Reoffered 
land  will  remain  available  for  sale  until 
sold  or  until  the  sale  action  is  cancelled 
or  terminated.  Reappraisals  of  the  parcel 
will  be  made  perioidically  to  reflect  the 
current  fair  market  value.  If  the  fair 
market  value  of  the  parcel  changes,  the 
land  will  remain  open  for  competitive 


bidding  accordiagto  tha  procadures  and 
conditiixia  of  this  notice. 

Pateal  Terms  and  Conditkma 

Any  patent  issued  will  be  subject  to 
all  valid  existing  rights.  Specific  patent 
reservations  include: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  pursuant  to  the  Act  of 
August  30. 1890  (43  U.S.C  945). 

2.  All  minerals  will  be  reserved  to  the 
United  States,  together  with  the  ri^t  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  into  the  patent  document, 
is  available  for  review  at  the  BLM 
Newcastle  Resource  Area  Office. 

For  a  period  of  45  days  fit)m  the  data 
of  this  notice  published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  BLM,  District  Manager, 
Casper  District  Office.  1701  East  E 
Street.  Casper,  Wyoming  82601.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  final. 

Dated:  May  14, 1993. 
MikeKarfafl. 
District  Manager. 

(FR  Doc  93-12030  Filed  5-20-93,  8:45  ani| 
MUJNa  COM  43tO-B-« 


INV-O5O-03-4333-04I 

Final  Supplementary  Ruias  for  Cartain 
Public  Landa  Managed  by  tha  Buraau 
Of  Land  Managamant  Within  tha  Rad 
Rock  Canyon  National  Conaarvation 
Araa,  Laa  Vagaa  Oiatrict,  Navada 

May  11, 1993. 

SUMMARY:  These  supplementary  rules 
are  necessary  for  the  management  of 
actions,  activities,  and  public  use  on 
certain  public  lands  which  may  have  or 
are  having  adverse  impacts  on  persons 
using  public  lands,  on  property,  and  on 
resources  located  on  public  lands 
located  in.  or  acquired  for  inclusion 
within,  the  Red  Rock  Canyon  National 
Conservation  Area  (NCA).  Las  Vegas 
District,  in  the  State  of  Nevada.  The 
supplementary  rules  consists  of  rules 
and  legal  definitions  which  support  the 
rules. 

The  affected  lands  are  located  in  the 
following  areas: 

Mount  Diablo  Meridian 

T.  20  S..  R.  57  E..  Sec.  24.  25.  and  36. 
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T.  20  S..  R.  M  E..  S«c  8. «.  10. 11, 12, 13. 
14. 15, 16, 17;  LoU  1-4  and  BV^.  EVaVtVi 
of  Sac  18:  Lots  1-4  and  E^/i,  BViWVh  of 
S*C  IB;  Sac  20.  21.  22,  23,  24,  25.  26, 
27. 28. 29:  Lota  1-4.  BVi,  BViWVk  of  Sk. 
30:  Lots  1-4,  BVk,  EViWV^  of  Sec  31; 
Sk.  32. 33.  34.  35.  36. 

T.  20  S.,  R.  59  E.,  Lots  1-4  and  EVi,  EV^WV^ 
of  Sac  7;  Sec  8,  9:  NVk  of  Sec  16:  LoU 
1-12  of  Sec  17;  LoU  1-4  ud  EVi, 
BVbWV^  of  Sec  18;  LoU  3-12  and  BV^ 
SWVi.  SBV4  of  Sec  19;  LoU  1-4  of  Sec. 
20;  LoU  1-4  and  Ev^,  EV^W</i  of  Sec  30; 
LoU  1-4  and  B\^.  BV^WVi,  of  Sec.  31: 
SV^  (within)  of  Sec  32. 

T.  21  S..  R.  57  B..  LoU  1-4  and  Sv<iN'/i,  SV^. 
of  Sec  1;  Sec  12, 13,  24,  25,  36. 

T  21  S.,  R.  58  E..  LoU  2. 3. 4  and  SW'/iNEV*, 
WViSEV«NEV4.  SVJ'4WV4,  SWV4. 
W«/iNEV4SEV4.  SEV4NEV4SEV4, 
WV^SEVi.  SEV4SEV4,  of  Sec  1;  LoU  1-4, 
SVMVt.  SV4  of  Sec.  2;  LoU  1-4,  SViN'/i, 
SV^  of  Sec  3;  LoU  1-4.  SV^V^.  S</^  of 
Sec  4;  LoU  1-4,  S'/jNMi,  S'/i  of  Sec  5; 
LoU  1-7,  SV1NEV4,  SEV4NWV4, 
EV«,SWV4,  SEV4  of  Sec  6;  LoU  l-4,E'/i, 
EVi  of  Sec  7;  Sec.  8,  9, 10, 11, 12, 13, 
14. 15;  N'/iN'/i.  SEV«NEV4,  SWV,NWV4. 
SVi  of  Sec.  16;  Sec.  17;  LoU  1-4.  E'/4. 
EMiWV^  of  Sec.  18;  LoU  1-4.  E^/t. 
EViWV^  of  Sec.  19;  Sec  20,  21,  22,  23; 
BV1NEV4.  E'/iW'/iNEV4, 
NWV4NWV«NEV4.  N'/.NWV4, 
SWV4hAVV4.  NV.SEV4NWV4, 
SWV«SEV4NWV4.  W'/»SWV4. 
W'/iSEViSWA,  E'/iNEV4SEV4. 
NEV4SWV4SEV4;  SEV4SEV4  of  Sec.  24; 
WANWV.NEV..  SEV4NWV4NEV4, 
SWV4?^V4,  W',^,  W'/iE'/^SEV4,  WV2SEV4 
of  Sec  25:  Sec  26.  27,  28,  29;  LoU  1- 
4.  EVk.  BViWVi  of  Sec.  30;  LoU  1-4,  E'/>, 
BViWMi  of  Sec  31;  Sec  32, 33;  N'/i, 
SWV4.  NV1SEV4,  SWV4SEV4  of  Sec.  34; 
E>/i,  NWV4  of  Sec.  35;  WViE'/^NE'/., 
WVS1NEV4,  W'/i,  N'/iSEV4.  SWV«SEV«, 
W'/iSEV4SEV4  of  Sec.  36. 

T.  21  S.,  R.  59  E.,  S'/iNWV4  of  Sec.  3;  LoU 
3. 4  (within).  LoU  5-8  and  S'/iNW'/i, 
SWV4,  of  Sec  4;  LoU  1-4  and  S'/jN'/i, 
S*/t.  of  Sec.  5:  LoU  1.  2.  7  and  SV1NEV4, 
SViSEV.SEV4NWV4, 

Nvy4WV4NEV4SWV4.  S'/iS',^NEV«SWV4, 
SEV4SWV4.  EV1SEV4. 
SV1NEV4SWV4SEV4. 
N'/iNW'/«SWV*SEV4  of  Sec.  6;  Lots  1-4. 
EVi,  E'^WV2  of  Sec  7;  Sec.  8,  9;  LoU  IS- 
IS of  Sec.  10;  LoU  3, 4  and  N<<^NWV4, 
of  Sec  16;  Lots  1-7  and  N'/iN'/i  of  Sec. 
17;  LoU  5-17  and  NV.NEV4.  NEV4NWV4, 
of  Sec  18;  LoU  1-4  and  E'/i.  E'AW«/i  of 
Sec  19. 

T.  22  S.  R.  58  E..  LoU  1-4  and  S'/iN'/i, 
N'ASEV,.  SEV4SEV4  of  Sec.  1;  LoU  1-3 
and  SVjNVi,  NV1SWV4.  NWV4SEV4  of 
Sec  2:  LoU  3.  4  and  SWV4NWV4. 
SV^SWy4,  SEV4  of  Sec  3;  LoU  1-4  and 
SVMW,  SVi  of  Sec.  4;  LoU  1-4  and 
SViNVi.  SVt  of  Sec.  5;  LoU  1.  2,  7-13. 
SVU4BV4.  SEV4SWV4,  SEV4  of  Sec.  6;  LoU 
1-4,  B\^.  and  EViWVi  of  Sec  7;  Sec.  8, 
9, 10;  LoU  1-4  and  NVi,  SW V4  of  Sec. 


11:  LoU  1-6  and  BVh.  SBV4SWV4  of  Sec. 
12:  LoU  1,  2  and  BV%.  BV^WV^,  W>/<>SWV4 
of  Sec  13:  LoU  1-10  and  WVJ^WVi, 
SWV4  of  Sec.  14;  Sec  15, 16, 17;  LoU  1- 
4  and  BV^,  BV^WVi  of  Sec  18;  NE'/i  of 
Sec.  20.  Sec.  21,  22;  LoU  1-8  and  S'/i  of 
Sec.  23;  Lot*  1-4  and  NVi.  SWV4  of  Sec. 
24;  Lots  1-5  and  SWV4NEV4,  W'/jW'/i, 
SEV4hAVV4.  EV1SWV4.  ViViSEV4. 
SEV4SEV4,  of  Sec.  25;  LoU  1.  2  and  NVz, 
SWV4.  E^hSEV*  of  Sec.  26;  Sec.  27,  28; 
LoU  1-6  and  NV1NEV4,  WVi  of  Sec.  33; 
LoU  1-13  and  W'/iNE'A,  NEV4NWV4  of 
Sec  34;  LoU  1-11.  and  E</iEVt, 
NWV4SEV4  of  Sec.  35;  Sec.  36. 

T.  22  S.,  R.  59  B..  Lot  4  (within).  Lots  5, 6, 
7  and  SEV4^AVV4  (within),  E'/jSW'A, 
NWV4SEV4  (within),  SWV4SEV4,  SEV4 
SEV4  (within)  of  Sec.  6;  Lots  1-4  and 
N'/iNBV4,  N'/iSWV4NE'/4.  B'/^NW'A. 
BV1SWV4,  SMiNEV«SWV4SEV«, 
WV1SWV4SEV4,  SEV4SWV4SEV4, 
SBV4SBV4  of  Sec.  7;  WV2NWV4,  SW'A. 
SWV4SEV4  of  Sec  8;  WViNE'A,  NWV4  of 
Sec  17;  Lots  1,  2  and  NEV4.  E^/iNY/V*  of 
Sec.  18. 

T.  23  S..  R.  58  E..  Lots  1-4  and  S'/iN'A,  SVi 
of  Sec  1;  LoU  1-4  and  S'/^N'/i.  S'/i  of 
Sec.  2;  LoU  1-4  and  S'AN'/i,  S'/^  of  Sec. 
3;  Lou  1-4  and  SV^NVi,  S'/^  of  Sec.  4; 
Sec  9, 10. 11. 12. 

VFfSCmt  DATE:  June  21. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Randy  August.  Bureau  of  Land 
Management,  Las  Vegas  District  Office, 
P.O.  Box  26569,  Las  Vegas.  Nevada 
89126,  Telephone:  702-647-5000. 

8UPf>L£MENTARY  MFORMATION:  The 
Nevada  State  Director  of  the  Bureau  of 
Land  Management  is  establishing  these 
supplementary  rules  which  are 
necessary  for  the  protection  of  persons, 
property  and  public  lands  and  resources 
within  the  Red  Rock  Canyon  National 
Conservation  Area  (NCA),  lands 
acquired  for  inclusion  in  the  Red  Rock 
Canyon  NCA,  and  all  lands  that  may  be 
incorporated  into  Red  Rock  Canyon 
NCA.  in  the  Las  Vegas  Disfjict.  as 
provided  for  in  43  CFR  8365.1-6. 
Violations  of  these  rules  are  punishable 
by  a  fine  not  to  exceed  $1,000.00  or 
imprisonment  not  to  exceed  12  months, 
or  both,  as  provided  for  under  the 
Federal  Land  Policy  Management  Act 
(Pub.  L.  94-579)  as  amended  by  18 
U.S.C.  3571(b)(5). 

Some  of  the  supplementary  rules 
make  reference  to  "designated"  roads, 
"designated"  fruits,  nuts,  plants,  or 
berries,  "designated"  trials,  and  so  on. 
Those  designations  are  currently  being 
developed  as  part  of  the  resource 
management  planning  process  for  the 
Red  Rock  Canyon  National  Conservation 
Area.  Those  designations  may  not 


become  final  until  after  these 
supplementary  rules  take  effect. 

Tnese  supplementary  rules  were 
published  in  the  Federal  Register  as 
proposed  rules  on  December  13. 1991 
(56  FR  65095).  Nine  comments  were 
received.  Three  of  the  comments  were 
general  in  nature  either  in  favor  of  or 
opposed  to  the  rules,  without 
specifically  addressing  them.  The 
remaining  six  comments  were 
specifically  focused  on  individual  rules. 

Several  commenters  made  proposals 
that  were  either  beyond  the  scope  of  the 
proposed  rules,  or  exceeded  the 
Bureau's  statutory  authority.  An 
example  is  a  proposal  to  ban  trapping 
within  the  National  Conservation  Area, 
which  exceeds  the  Bureau's  statutory 
authority.  Two  commenters  opposed  the 
proposed  rule  allowing  designation  of  a 
target  shooting  area,  and  that  proposal 
was  dropped;  several  commenters 
opposed  the  proposed  rule  on  disposal 
of  human  waste,  which  was  modified  to 
allow  burial  of  waste  instead  of 
requiring  that  it  be  removed;  lengthy 
comments  on  protection  of  rock  art. 
which  resulted  in  modification  of  the 
proposed  rules  to  close  all  areas  within 
fifty  feet  of  any  rock  art  to  climbing;  and 
minor  drafting,  spelling,  and 
organizational  changes  to  make  the  rules 
clearer.  The  proposed  rule  requiring 
registration  for  overnight  climbs  is 
deleted,  as  is  the  proposed  rule  that  all 
pets  must  be  on  a  leash  or  under 
physical  control  at  all  times. 

Rules  for  Non-commercial  Soliciting, 
Public  Assemblies  or  Meetings,  Sale  or 
Distribution  of  Printed  Material,  Spray 
Paint  and  technical  aspects  of  vehicle 
use  after  hours  were  added  in  response 
to  comments  and  for  further 
clarification. 

Supplementary  Rules,  Red  Rock 
Canyon  National  Conservation  Area 

Section  1.0    Definitions  and 
Administrative  Provisions 

1.1    Definitions 

The  following  definitions  shall  apply 
to  all  regulations  in  43  CFR  part  8360. 
unless  modified  within  a  specific  part  or 
regulation: 

Abandonment"  means  the  voluntary 
relinquishment  of  control  of  property 
for  longer  than  a  period  specified  with 
no  intent  to  retain  possession. 

"Accident"  means  the  collision, 
intentional  or  unintentional,  of  a  vehicle 
with  another  vehicle,  bicycle, 
pedestrian,  structure,  sign,  or  fixed 
object. 
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"Administrative  activities"  means 
those  activities  conducted  under  the 
authority  of  the  Bureau  of  Land 
Management  for  the  purpose  of 
safeguarding  persons  or  property, 
implementing  management  plans  and 
policies  developed  in  accordance  and 
consistent  v^ith  the  regulations  in  this 
chapter,  or  repairing  or  maintaining 
government  facilities. 

'Bicycle"  means  every  device,  other 
than  wheelchairs,  propelled  solely  by 
human  power  upon  which  a  person  or 
porsons  may  ride  on  land,  having  one, 
two,  or  more  wheels. 

"Camping"  means  the  erecting  of  a 
tent  or  shelter  or  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use.  or 
parking  of  a  motor  vehicle,  motor  home 
or  trailer  for  the  apparent  purpase  of 
overnight  occupancy. 

"Cultural  resource"  means  material 
rqmains  of  past  human  life  or  activities 
that  are  of  significant  cultural  interest 
and  are  at  least  50  years  of  age.  This 
term  includes,  but  shall  not  be  limited 
to.  objects  made  or  used  by  humans, 
such  as  pottery,  basketry,  rock  art. 
bottles,  weapons,  weapon  projectiles, 
tods,  structures  or  portions  of 
structures,  or  any  portion  or  piece  of  the 
foregoing  items,  and  the  physical  site, 
location,  or  context  in  which  they  are 
found,  or  human  skeletal  materials  dr 
graves. 

"Designated  road"  means  a  road  or 
roads  identified  on  a  map  of  designated 
roads  which  will  be  maintained  and 
available  for  public  inspection  at  the  Las 
Vegas  District  Office,  Bureau  of  Land 
Management,  and  at  the  Red  Rock 
Canyon  National  Conservation  Area 
Vistor  Center,  and  which  are  also  posted 
as  designated  roads  through  the  posting 
of  appropriate  signs  or  markers.  Any 
road  with  any  signed  or  physical  barrier, 
including  posts,  branches,  or  rocks,  is 
not  a  designated  road. 

"Designated  trails"  means  a  trail  or 
trails  identified  on  a  map  of  designated 
trails  which  will  be  maintained  and 
available  for  public  inspection  at  the  Las 
Vegas  District  Office.  Bureau  of  Land 
Management,  and  at  the  Red  Rock 
Canyon  National  Con.servation  Area 
Visitor  Center,  as  well  as  any  trail  or 
route  designated  for  a  specific  use  by 
the  posting  of  appropriate  signs. 
"Firearm"  means  a  loaded  or 
unloaded  pistol,  rifle,  shotgun  or  other 
weapon  which  is  designed  to.  or  may  be 
readily  converted  to.  expel  a  projectile 
by  the  ignition  of  a  propellant. 

"Handling",  as  applied  to  wild  horses 
and  burros,  means  the  intentional 
touching,  feeling,  or  moving  of  a  wild 
horse  or  burro. 


"Hunting"  means  taking  or  attempting 
to  take  wildlife,  except  trapping. 

"Motor  vehicle"  means  every  vehicle 
that  is  self-propelled  by  a  non-living 
power  source,  including  any  vehicle 
that  is  propelled  by  electric  power,  but 
not  operated  upon  rails  or  upon  water. 

"Operator"  means  a  person  who 
operates,  drives,  controls,  or  otherwise 
has  charged  of  a  mechanical  mode  of 
transportation  or  any  other  mechanical 
equipment. 

"Paleontological"  means  pertaining  to 
ancient  life  forms,  and  includes  but  is 
not  limited  to  fossilized  remains  of 
plant  and  animal  life. 

"Permit"  means  a  written 
authorization,  from  an  authorized 
officer  of  the  Bureau  of  Land 
Management,  to  engage  in  uses  or 
activities  that  are  otherwise  prohibited, 
restricted,  or  regulated. 

"Person"  means  an  individual,  firm, 
corporation,  society,  association, 
partnership,  or  private  or  pubHc  body. 
"Pet"  means  a  dog,  cat  or  any  animal 
that  has  been  domesticated. 

"Picnic  area"  means  any  area  set 
aside  or  designated  for  picnic  use  by 
either  the  posting  of  appropriate  signs, 
or  by  the  provision  of  picnic  tables. 

"Possession"  means  exercising  direct 
physical  control  or  dominion,  with  or 
without  ownership,  over  property,  or 
archaeological,  cultural  or  natural 
resources. 

"Property"  means  both  real  and 
personal  property. 

"Red  Rock  Canyon  National 
Conservation  Area"  means  all  lands 
owned  by  the  United  States  and 
included  within,  acquired  for  inclusion 
within,  or  which  are  later  incorporated 
within,  the  Red  Rock  Canyon  National 
Conservation  Area.  This  inchides  lands 
owned  by  the  United  States,  but 
managed  by  the  Nevada  Division  of 
State  Parks  or  another  organization  or 
agency,  pursuant  to  a  cooperative 
management  agreement.  See  Pub.  L. 
101-621.  entitled  "Red  Rock  Canyon 
National  Conservation  Area 
Establishment  Act  of  1990." 

"Rock  art"  means  images  and  symbols 
engraved  into,  pecked  into,  scratched 
upon,  painted  upon,  or  otherwise 
marked  into  or  on  geological  features  by 
past  residents  of  or  visitors  to  Red  Rock 
Canyon  National  Conservation  Area, 
and  which  are  at  least  one  hundred 
years  old,  including  but  not  limited  to 
petroglyphs,  pictographs.  and 
inscriptions. 

"Smoking"  means  the  carrjring  or 
possession  of  Ughted  cigarettes,  dgars  or 
pipes,  or  the  intentional  and  direct 
inhalation  of  smoke  from  these  obiects. 
"Take"  or  "taking"  means  to  pursxie. 
hunt,  harass,  harm,  shoot,  trap,  net. 


capture,  collect,  kill,  wound,  or  attempt 
to  do  any  of  the  above. 

"Traffic"  means  pedestrians,  riddun 
or  herded  animals,  vehicles,  and  other 
conveyances,  either  singly  or  together 
while  using  any  road,  trail,  street  or 
other  thoroughfare  for  purposes  of 
travel. 

"Traffic  control  device"  means  any 
sign,  painted  roadway  marking,  or  other 
device  or  means  for  controlling  or 
directing  vehicle  traffic. 

"Trap"  means  a  snare,  trap,  mesh, 
wire  or  other  implement,  object  or 
mechanical  device  designed  to  entrap  or 
kill  animals  other  than  fish. 

"Trapping"  means  taking  or 
attempting  to  take  wildlife  with  a  trap. 

"Unattended"  means  failure  to 
exercise  direti  con'rolover  property. 

"Unloaded,"  as  applied  to  weapons 
and  firearms,  means  that: 

(1)  There  is  no  unexpended  shell, 
cartridge,  or  projectile  in  any  cha.mber 
or  cylinder  of  a  firearm  or  in  a  clip  or 
magazine  inserted  in  or  attached  to  a 
firearm; 

(2)  A  muzzle-loading  weapon  does 
not  contain  gun  power  in  the  pan.  or  the 
percussion  cap  is  not  In  place;  and 

(3)  Bows,  crossbows,  spear  guns  or 
any  implement  capable  of  discharging  a 
missile  or  similar  device  by  means  of  a 
loading  or  discharging  mechanism, 
when  that  loading  or  discharging 
mechanism  is  not  charged  or  drawn. 

"Vehicle"  means  every  device  in. 
upon,  or  by  which  a  person  or  property 
is  or  may  be  transported  or  drawn  on 
land,  except  devices  used  exclusively 
upon  stationary  rails  or  track. 

"Weapon"  means  a  firearm, 
compressed  gas  or  spring- powered 
pistol  or  rifle,  bow  and  arrow,  cros.sbow, 
blowgun.  spearguns.  slingshot,  irritant 
gas  device,  explosive  device,  or  any 
other  implement  designed  to  discharge 
missiles  or  projectiles;  hand-thrown 
spear,  edged  weapons,  nun-chucks, 
clubs,  billy-clubs,  and  any  device 
modified  for  use  or  designed  for  use  as 
a  striking  instrument;  and  includes  any 
weapon  the  possession  of  which  is 
prohibited  under  Nevada  law. 

"Wildlife"  means  any  member  of  the 
animal  kingdom  and  includes  a  part, 
product,  egg  or  offspring  thereof,  or  the 
dead  body  or  part  thereof,  except  fish. 

1.2    Permits 

(a)  An  authorized  officer  may  issue  a 
jjermit  to  authorize  an  otherwise 
prohibited  or  restricted  activity.  Such 
permits  may  contain  reasonable 
restrictioos  necessary  to  preserre  and 
protect  public  lands  and  their  resources, 
and  to  mhumize  interference  with  and 
inconv«ni«nca  to  other  visitors  to  R*d 
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Rock  Canyon  National  Conservation 
Area. 

(b)  Violation  of  the  terms  and 
conditions  of «  permit  is  prohibited. 

Section  2.0    Vehicle  Operations  and 
Traffic  Safety 

2.1  Unsafe  Operation 

The  following  are  prohibited: 

(a)  Failing  to  maintain  that  degree  of 
control  of  a  vehicle  necessary  to  avoid 
danger  to  persons,  property  or  wildlife. 

(b)  Operating  a  motor  vehicle  in  a 
manner  which  unnecessarily  causes  its 
tires  to  squeal,  skid,  or  break  free  of  the 
road  surface. 

(c)  Operating  a  vehicle  without  due 
care  or  at  a  speed  greater  than  that 
which  is  reasonable  and  prudent 
considering  wildlife,  pedestrians,  traffic, 
weather,  road  and  light  conditions  and 
road  character. 

2.2  Towing  or  Moving  Vehicles 

(a)  No  person  shall  tow  or  move  a 
vehicle  that  has  been  involved  in  an 
accident  without  first  notifying  an 
authorized  officer,  unless  the  position  of 
the  vehicle  constitutes  a  hazard  or  prior 
notihcation  is  not  practicable,  in  which 
case  notification  shall  be  made  before 
the  vehicle  is  removed  from  Red  Rock 
Canyon  National  Conservation  Area. 

(bj  Failure  to  notify  an  authorized 
ofhcer  as  required  in  the  preceding 
subsection  is  prohibited. 

2.3  Weight,  Width,  and  Length 
Limitations 

(a)  The  following  restrictions  are 
hereby  established  for  the  Red  Rock 
Canyon  Scenit  Loop  Drive: 

(1)  No  vehicle,  or  vehicle  and  trailer 
combination,  may  be  operated  which 
exceeds  thirty-five  thousand  (35,000) 
pounds  gross  vehicle  weight. 

(2)  No  vehicle  may  be  operated  which 
exceeds  eight  feet  in  width. 

(3)  No  vehicle,  towing  any  trailer,  may 
be  operated  when  the  length  of  the 
trailer  exceeds  35  feet. 

(b)  Operating  a  vehicle  on  the  Red 
Rock  Canyon  Scenic  Loop  Drive,  when 
that  vehicle  exceeds  any  of  the  weight, 
width,  or  length  restrictions  listed 
above,  is  prohibited. 

(c)  Exemptions.  The  weight,  width, 
and  length  restrictions  listed  in  this 
section  do  not  apply  to  vehicles  used  by 
any  federal,  state,  county,  or  local 
government  agency,  or  to  privately 
owned  vehicles  performing  work  for  any 
such  agency. 

2.4  State  Laws  Applicable 

(a)  Unless  specifically  addressed  by 
regulations  set  forth  in  43  CFR,  the  laws 
of  the  State  of  Nevada  shall  govern  the 
use  and  operation  of  vehicles.  Such 


State  laws  which  are  now  or  may  later 
be  in  effect  are  hereby  adopted  and 
made  a  part  of  the  regulations  in  this 
part. 

(b)  Violating  a  provision  of  State  law 
is  prohibited. 

2.5  Obstructing  Traffic 

The  following  are  prohibited: 
(e)  Stopping,  parking,  or  leaving  any 
vehicle,  whether  attended  or 
unattended,  upon  the  paved,  graded,  or 
maintained  surface  of  a  road,  so  as  to 
leave  less  than  ten  (10)  feet  of  the  width 
of  the  same  traffic  lane  for  the  free  or 
unobstructed  movement  of  other 
vehicles  is  prohibited,  except  in  the 
event  of  accident  or  other  conditions 
beyond  the  immediate  control  of  the 
operator,  or  as  otherwise  directed  by  an 
authorized  person. 

(b)  Causing  or  permitting  a  vehicle 
under  one's  control  to  obstruct  traffic  by 
driving  so  slowly  as  to  interfere  with  the 
normal  flow  of  traffic,  or  in  any  other 
manner,  is  prohibited. 

2.6  Bicycles 

Except  when  specifically  allowed  by 
permit,  the  following  are  prohibited: 

(a)  The  use  of  bicycles  except  on 
paved  roads  and  parking  areas,  other 
roads  or  routes  designated  for  motor 
vehicles,  and  on  routes  or  trails 
designated  for  bicycle  use.  Such 
designations  may  be  by  the  posting  of 
signs  or  may  be  identified  on  a  map 
which  shall  be  available  at  the  Las 
Vegas  District  Office  and  the  Red  Rock 
Canyon  National  Conservation  Area 
Visitor  Center. 

(b)  Possessing  a  bicycle  in  a 
wilderness  area  established  by  Federal 
statute. 

(c)  On  roads,  riding  a  bicycle  other 
than  on  the  right  side  of  the  roadway. 

(d)  On  roads,  riding  a  bicycle  abreast 
of  a  bicycle  being  ridden  on  the  right 
side  of  the  roadway. 

2.7  Travel  and  Parking  Off  Designated 
Roads 

(a)  Minor  disturbance.  Operating,  or 
parking,  a  motor  vehicle  off  of  but  less 
then  20  feet  from  a  designated  road  or 
parking  area  is  classified  as  a  minor 
disturbance  to  natural  features.  Such 
disturbance  of  natural  features  is 
prohibited. 

(b)  Major  disturbance.  Operating,  or 
parking,  a  motor  vehicle  20  feet  or 
further  from  a  designated  road  or 
parking  area  is  classified  as  a  major 
disturbance  to  natural  features.  Such 
disturbance  of  natural  features  is 
prohibited. 


2.8  Maintaining  Vehicles 

Lubricating  or  repairing  any  vehicle, 
except  repairs  necessitated  by 
emergency,  is  prohibited. 

2.9  Traffic  Control  Device 

Failure  to  comply  with  the  directions 
of  a  traffic  control  device  is  prohibited 
unless  directed  otherwise  by  an 
authorized  person. 

This  section  is  applicable  to  persons 
using  bicycles. 

Section  3.0    Public  Use  and  Recreation 

3.1  Fireworks  and  Explosives 

(a)  The  possession  or  use  of  fireworks 
is  prohibited,  except  pursuant  to  the 
terms  and  conditions  of  a  permit. 

(b)  The  possession  or  use  of 
explosives  and  blasting  agents  is 
prohibited,  except  pursuant  to  the  terms 
and  conditions  of  a  permit.  This  section 
shall  not  apply  to  explosives  carried 
aboard  vehicles  being  driven  through 
Red  Rock  Canyon  National  Conservation 
Area  on  State  Highway  159  or  State 
Highway  160,  provided  that  the  persons 
possessing  or  transporting  such 
explosives  are  in  compliance  with  all 
other  applicable  state  and  federal  laws, 
rules,  and  regulations  controlling  the 
possession  and  transportation  of 
explosives. 

3.2  Weapons 

(a)  The  following  are  prohibited 
within  Red  Rock  Canyon  National 
Conservation  Area: 

(1)  Possession  of  a  loaded  weapon, 
except  as  authorized  under  subsection 
(b),  following. 

(2)  Intentional  discharge  of  any 
weapon,  except  as  authorized  under 
subsection  (b).  following. 

(3)  Possession  of  an  unregistered 
firearm,  when  registration  of  the  firearm 
is  required  by  either  the  State  of  Nevada 
or  Clark  County. 

(b)  The  possession  of  loaded  weapons, 
and  their  use,  is  allowed  when  the 
possessor  is  at  the  time  of  possession 
involved  in  hunting  within  Red  Rock 
Canyon  National  Conservation  Area  in 
accordance  With  state  law,  and  in 
compliance  with  the  restrictions 
contained  in  section  3.4(b)  of  thiese 
Supplementary  Rules. 

3.2    Trapping 

(a)  Trapping  is  allowed  in  accordance 
with  state  law,  except  within  areas 
closed  to  trapping.  Trapping  in  violation 
of  state  law  is  prohibited. 

(b)  The  following  areas  are  closed  to 
trapping: 

(1)  those  portions  of  Red  Rock  Canyon 
National  Conservation  Area  north  of 
State  Highway  160.  on  the  east  side  of 
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the  Spring  Mountain  range,  and  which 
are  located  below  the  elevation  of  5.000 
feet. 

(2)  all  areas  within  one  mile  of  any 
designated  hiking  trail,  or  of  any  trail 
designated  for  the  use  of  horses  and 
pack  animals.  Such  designations  will  be 
identified  on  a  map  which  will  be  made 
available  for  public  inspection  at  the 
Red  Rock  Canyon  National  Conservation 
Area  Visitor  Center,  and  at  the  Las 
Vegas  District  Office  of  the  Bureau  of 
Land  Management. 

(c)  Trappmg,  in  an  area  designated  as 
closed  to  trapping,  is  prohibited. 

3.4  Hunting 

(a)  Hunting  is  allowed  in  accordance 
with  state  law,  except  within  areas 
designated  as  closed  to  hunting. 
Hunting  in  violation  of  state  law  is 
prohibited. 

(b)  For  purposes  of  public  safety,  the 
following  area  is  designated  as  closed  to 
hunting: 

(1)  those  areas  of  Red  Rock  Canyon 
National  Conservation  Area  north  of 
State  Highway  160,  on  the  east  side  of 
the  Spring  Mountain  range,  and  which 
are  located  below  the  elevation  of  5,000 
feet;  except  that  hunting  for  bighorn 
sheep,  in  accordance  with  state  law,  is 
allowed  below  the  elevation  of  5.000 
feet  in  the  following  two  areas: 

Mount  Diablo  Meridian 

R.  58  E.,  T.  20  S.  N'/i  of  Section  36 
R.  59  E.,  T.  20  S..  NW'/i  of  Section  31 

3.5  Fires 

The  following  are  prohibited: 
(a)  Lighting,  tending,  or  maintaining 
any  fire,  except  in  a  stove  or  grill 
provided  for  such  purpose;  or,  within 
designated  camping  areas,  in  a  fire  ring 
provided  for  such  purpose  by  the 
Bureau  of  Land  Management.  This 
prohibition  does  not  apply  to  camp 
stoves,  such  as  portable  gasoline  stoves 
or  charcoal  grills,  brought  by  visitors  for 
the  purpose  of  cooking. 

(bj  Throwing  or  discarding  lighted  or 
smoldering  material  in  a  manner  that 
threatens,  causes  damage  to,  or  results 
in  the  burning  of  property  or  resources. 

3.6  Glass  Containers 

The  possession  of  glass  containers, 
except  within  vehicles,  designated 
camping  areas,  and  designated  picnic 
areas,  is  prohibited. 

3.7  Human  Waste 

(a)  Human  fecal  matter,  including 
paper  or  other  items  contaminated  with 
human  fecal  matter,  may  be  deposited 
or  disposed  of  only  in  restrooms,  toilets, 
or  other  facilities  designed  or  designated 
for  the  disposal  of  human  fecal  matter; 
or,  where  such  facilities  are  not 


provided  or  available,  shall  either  be 
removed  from  Red  Rock  Canyon 
National  Conservation  Area  or  be  buried 
at  least  six  inches  below  ground  level. 
Human  fecal  matter  may  not  be  buried 
within  200  feet  of  any  water  source  or 
supply. 

(bj  Depositing  or  disposing  of  human 
fecal  matter  within  Red  Rock  Canyon 
National  Conservation  Area,  except  in 
accordance  with  subsection  (a)  above,  is 
prohibited. 

3.8    Preservation  of  Natural  and 
Cultural  Resources 

(a)(1)  An  authorized  person  may 
designate  fruits,  nuts,  seeds,  plants, 
berries,  and  similar  plant  materials 
which  may  be  collected  for  personal  use 
within  Red  Rock  Canyon  National 
Conservation  Area.  Such  designations 
may,  if  appropriate,  specify  a  maximum 
amount  that  may  be  collected  for 
personal  use.  Collection  of  plant 
materials  in  excess  of  the  designated 
maximum  is  prohibited. 

(2)  Collection  of  plant  materials,  other 
than  those  designated  under  (a)(1) 
above,  is  prohibited;  except  that  the 
District  Manager  may  authorize 
collections  other  than  those  in  (a)(1) 
above  through  the  issuance  of  a  permit; 
and  except  for  removal,  collection,  and/ 
or  transplantation  of  plants  and  plant 
materials  for  official  purposes  such  as 
landscaping  and  trail  maintenance  and 
construction. 

(b)  The  following  are  prohibited: 

(1)  Possessing,  destroying,  taking, 
injuring,  defacing,  removing,  harassing, 
or  disturbing  from  its  natural  state  living 
or  dead  wildlife,  or  the  parts  or  products 
thereof,  such  as  antlers  or  nests,  except 
when  incident  to  hunting  conducted  in 
accordance  with  state  law. 

(2)  Introducing  wildlife,  fish,  or 
plants,  including  their  reproductive 
bodies,  into  Red  Rock  Canyon  National 
Conservation  Area,  except  when 
authorized  by  the  District  Manager  for 
administrative  activities,  or  pursuant  to 
the  terms  and  conditions  of  a  permit. 

(3)  Digging  for,  removing,  destroying, 
damaging,  disturbing,  or  possessing 
artifacts,  rock  art,  or  other  cultural 
resources,  or  using  any  device  for 
detecting  metal,  except  when  allowed 
by  permit. 

(4)  Feeding,  attempting  to  feed,  riding, 
attempting  to  ride,  handling,  or 
otherwise  harassing  or  disturbing  wild 
horses  or  burros,  except  pursuant  to  the 
terms  and  conditions  of  a  permit. 

(5)  Collecting  wood  or  other  plant 
material  for  use  in  a  campfire  or  for  any 
other  purpose,  except  pursuant  to 
subsection  (a)(1).  above. 

(6)  Tossing,  throwing,  or  rolling  rocks 
or  other  items  inside  caves  or  caverns. 


into  valleys  or  canyons,  or  down 
hillsides  or  mountainsides. 

(7)  Possessing,  destroying,  defacing, 
digging,  or  removing  rocks,  cave 
formations  or  parts  thereof,  or  fossilized 
or  non-fossilized  paleontological 
specimens. 

(8)  Applying  chalk  to,  making  a 
rubbing  of,  making  a  casting  of,  painting 
upon,  or  making  a  latex  or  other  mold 
of,  any  rock  art. 

3.9    Pets 

(a)  The  following  are  prohibited: 

(1)  Allowing  a  pet  to  make  noise  that 
is  unreasonable  considering  location, 
time  of  day  or  night,  and  impact  on 
public  land  users. 

(2)  At  developed  sites  including 
campgrounds,  picnic  areas,  parking 
areas,  and  visitor  centers,  failing  to 
remove  waste  deposited  by  a  pet. 

(3)  Allowing  a  pet,  other  than  a 
seeing-eye  dog,  hearing-ear  dog,  or  other 
animal  specifically  trained  to  assist  a 
handicapped  person,  to  enter  buildings 
operated  by  the  Bureau  of  Land 
Management. 

(4)  Leaving  a  pet  unattended  and  tied 
to  an  object. 

(b)  Pets  or  feral  animals  that  are 
running-at-large  and  observed  in  the  act 
of  killing,  injuring,  or  molesting 
humans,  livestock,  or  wildlife  may  be 
destroyed  by  an  authorized  person  if 
necessary  for  public  safety  or  the 
protection  of  livestock  or  wildlife. 

(c)  Pets  running-at-large  may  be 
impounded,  and  may  be  turned  over  to 
Clark  County  Animal  Control  or  to 
another  appropriate  organization  which 
will  accept,  care  for,  and  dispose  of 
such  pets.  The  owner  of  such  pets  may 
be  charged  reasonable  fees  for  kennel  or 
boarding  costs,  feed,  veterinary  care, 
and  transportation. 

(d)  This  section  does  not  apply  to 
dogs  used  by  authorized  Federal,  State, 
and  local  law  enforcement  officers  in 
the  performance  of  their  official  duties. 

3.10    Horses  and  Pack  Animals 

Except  when  authorized  by  permit, 
and  except  for  horses  and  pack  animals 
used  for  administrative  activities  or  for 
the  ofTicial  business  of  any 
governmental  entity  or  agency,  the 
following  are  prohibited; 

(a)  The  use  of  horses  or  pack  animals 
in  picnic  areas,  or  on  trails  other  than 
those  designated  as  open  to  horses  and 
pack  animals.  Such  designations  will  be 
identified  on  a  map  which  will  be 
available  for  public  inspection  at  the 
Red  Rock  Canyon  National  Conservation 
Area  Visitor  Center  and  at  the  Las  Vegas 
District  Office. 

(b)  The  use  of  horses  or  pack  animals 
on  a  paved  road,  except: 
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(1)  Where  such  travel  is  necessary  to 
cross  the  road 

(2)  When  the  road  ha$  been  ciosed  to 
motor  vehicles. 

(c)  Free-trailing  or  loose-herding  of 
horses  or  peck  animals  on  trails  or 
cross-country. 

(d)  Allowing  horses  or  pack  animals 
to  proceed  in  excess  of  a  slow  walk 
when  passing  in  the  immediate  vicinity 
of  persons  on  foot  or  bicycle. 

(e)  Obstructing  a  trail  while  horses  or 
pack  animals  are  passing:  or  making  any 
imreasonable  noise  or  gesture  with  the 
intent  of.  or  recklessly  creating  a  risk 
thereof,  frightening,  stampeding, 
spooking,  or  otherwise  interfering  with 
a  user's  control  over  his  horses  or  pack 
animals. 

(f)  At  developed  sites  including 
campgrounds,  picnic  areas,  paved 
parking  areas,  and  visitor  centers,  failing 
to  remove  waste  deposited  by  horses 
and  pack  animals. 

3.11    Alcoholic  Beverages 

(a)(1)  The  use  and  possession  of 
alcoholic  beverages  within  Red  Rock 
CanycMi  National  Conservation  Area  is 
allowed  in  accordance  with  the 
provisions  of  this  section. 

(2)  The  following  are  prohibited: 

(i)  The  sale  or  gift  of  an  alcoholic 
beverage  to  a  person  under  21  years  of 
age. 

(ii)  The  possession  of  an  alcoholic 
beverage  by  a  person  under  21  years  of 
age. 

(bMl)  TTie  District  Manager  may  close 
all  or  a  portion  of  public  buildings,  or 
stnictures.  parking  lots,  picnic  areas, 
overlooks,  walkways,  commemorative 
areas,  historic  areas,  or  archaeological 
sites  within  Red  Rock  Canyon  National 
Conservation  Area  to  the  consumption 
of  alcoholic  beverages  when  it  is 
determined  that: 

(i)  The  consumption  of  alcohol  would 
be  inappropriate  considering  other  uses 
of  the  locatiun  and  the  purpose  for 
which  it  is  maintained  or  established;  or 

(ii)  Incidents  of  aberrant  behavior 
related  to  the  consumption  of  alcohol 
are  of  such  magnitude  that  diligent 
attempts  to  enforce  applicable 
regulations  do  not  alleviate  the  problem. 

(2)  Such  closures  may  be  either  by 
publication  of  the  closure  in  the  Federal 
Register,  by  the  posting  of  appropriate 
signs,  or  both. 

(3)  Failure  to  abide  by  such  a  closure 
is  prohibited. 

(c)  Presence  in  Red  Rock  Canyon 
National  Conservation  Area  when  under 
the  influence  of  alcohol  or  a  controlled 
substance  to  a  degree  that  may  endanger 
oneself  or  another  person,  or  damage 
property  or  public  land  resources,  is 
prohibited. 


3.12  Disorderly  Conduct 

A  person  commits  disorderly  conduct 
when,  with  intent  to  cause  public  alarm, 
nuisance,  jeopardy  or  violence,  or 
knowingly  or  recldessly  creating  a  risk 
thereof,  such  person  commits  any  of  the 
following  prohibited  acts: 

(a)  Engages  in  fighting  or  threatening, 
or  in  violent  behavior. 

(b)  Uses  language,  an  utterance  or 
gesture,  or  engages  in  a  display  or  act 
Uiat  is  obscene,  physically  threatening 
or  menacing,  or  done  in  a  manner  that 
is  likely  to  inflict  injury  or  incite  an 
immediate  breach  of  the  peace. 

3.13  Smoking 

(a)(1)  The  District  Manager  may 
designate  areas  of  Red  Ro<^  Canyon 
National  Conservation  Area,  or  all  or  a 
portion  of  a  building,  structure  or 
facility  as  closed  to  smoking  when 
necessary  to  protect  public  land 
resources,  reduce  the  risk  of  fire,  or 
prevent  conflicts  among  visitor  use 
activities.  Such  closures  may  be  either 
by  publication  of  the  closure  in  the 
Federal  Register  by  the  posting  of 
appropriate  signs,  or  both. 

(2)  Smoking  in  an  area  or  location  so 
designated  is  prohibited. 

(b)  Smoking  is  prohibited  within  all 
caves  and  caverns. 

3.14  Property 

(a)  The  following  are  prohibited: 

(1)  Abandoning  property. 

(2)  Leaving  property  unattended  for 
more  than  24  hours  in  a  day  use  area, 
or  72  hours  in  other  ei^»as,  unless  the 
owner  of  the  property  by  permit  or 
registration  is  specifically  authorized  a 
longer  period  of  time. 

(3)  Failing  to  turn  in  found  property 
to  an  authorized  person  as  soon  as 
practicable. 

(b)  Impoundment  of  property.  (1) 
Property  left  unattended  in  excess  of  the 
time  limits  in  subsection  (a)(2),  above, 
may  be  impounded  by  an  authorized 
person. 

(2)  Unattended  property  that 
interferes  with  visitor  safety,  orderly 
management  ct  Red  Rock  Canyon 
National  Conservation  Area,  or  presents 
a  threat  to  public  land  resources  may  be 
impounded  by  an  authorized  person  at 
any  time. 

(3)  The  owner  of  record  is  responsible 
and  liable  for  charges  to  the  person  who 
has  removed,  stored,  or  otherwise 
disposed  of  property  impounded  to  this 
section. 

(c)  Disposition  of  property. 
Unattended  property  impounded 
pursuant  to  this  section  shall  be  deemed 
to  be  abandoned  unless  claimed  by  the 
owner  or  an  authorized  representative 


thereof  within  60  days,  and  shall  be 
disposed  of  in  accordance  with 
applicable  regulations. 

3.15  Aircraft  and  Air  Delivery 

Delivering  or  retrieving  a  person  or 
object  by  parachute,  helicopter, 
ultralight  aircraft,  bang  glider,  balloon, 
or  other  airborne  means,  except  in 
emergencies  involving  public  safety  or 
serious  property  loss,  or  pursuant  to  the 
terms  and  conditions  of  a  permit,  is 
prohibited.  The  provisions  of  this 
section  shall  not  be  applicable  to  official 
business  of  the  Federal  government,  or 
emergency  rescues  or  rescue  training  in 
accordance  with  the  direction  of  the 
District  Manager,  or  to  landings  due  to 
circumstances  beyond  the  control  of  the 
operator. 

3.16  Camping 

(a)  Camping  is  prohibited  within  Red 
Rock  Canyon  National  Conservation 
Area,  except:  at  elevations  5,000  feet 
above  sea  level  and  higher:  within,  the 
designated  camping  areas  at  Oak  Creek 
and  Black  Velvet  Canyon;  or  within 
such  additional  or  substitute  areas  as 
may  be  designated  in  a  General 
Management  Plan  or  Resource 
Management  Plan  for  the  National 
Conservation  Area  and  posted  by 
appropriate  signs. 

(b)  By  the  posting  of  appropriate  signs 
at  the  entrance  to  any  campground,  the 
District  Manager  may  establish  special 
conditions  or  rules  for  camping  within 
any  campground.  Violation  or  such 
conditions  or  rules  is  prohibited. 

(c)  The  following  are  prohibited: 

(1)  Digging  or  leveling  the  ground  at 
a  campsite. 

(2)  The  installation  of  permanent 
camping  facilities. 

(3)  Failing  to  obtain  a  permit,  when 
required. 

(4)  Violation  of  the  terms  and 
conditions  of  any  camping  permit. 

(5)  In  designated  campgrounds, 
creating  or  sustaining  unrea.sonable 
noise  between  the  hours  of  10:00  p.m. 
and  6:00  a.m. 

(6)  Except  within  designated 
campgrounds,  camping  within  200  feet 
of  any  natural  or  man-made  water 
source. 

3.17  Misappropriation  of  Property 

The  following  are  prohibited: 

(a)  Obtaining  or  exercising  unlawful 
possession  over  the  property  of  another 
with  the  purpose  to  deprive  the  owner 
of  the  property. 

(b)  Acquiring  or  possessing  the 
property  of  another,  with  knowledge  or 
reason  to  believe  that  the  property  is 
stolen. 
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3.18  Tampering  and  Vandalism 

The  following  are  prohibited: 

(a)  Tampering  or  attempting  to  tamper 
with  property  or  real  property,  or 
moving,  manipulating,  or  setting  in 
motion  any  of  the  parts  thereof,  except 
when  such  property  is  under  one's 
lawful  control  or  possession. 

(b)  Destroying,  injuring,  defacing,  or 
damaging  property  or  real  property. 

3.19  Chmbing 

The  following  are  prohibited: 

(a)  Climbing  on.  or  within  fifty  feet  of, 
any  rock  art. 

(b)  Touching  or  contacting  any  rock 
art,  or  allowing  climbing  equipment, 
including  but  not  limited  to  ropes, 
slings,  or  packs,  to  fall  upon,  rest 
against,  or  otherwise  come  in  contact 
with  any  rock  art. 

(c)  Using  climber's  chalk,  drilling 
bolts,  or  inserting  or  applying  pitons, 
chocks,  or  any  other  anchoring  device, 
within  fifty  feet  of  any  rock  art. 

3.20  Closures 

{a)(l)  The  existing  limited  closures  of 
the  Red  Rock  Canyon  Scenic  Loop  Drive 
and  the  use  areas  associated  with  it,  of 
the  La  Madre  Spring  area,  and  of  the 
Red  Spring  Picnic  Area,  remain  in 
effect.  These  areas  will  continue  to  be 
hmited  to  daytime  use  only,  with  the 
exact  hours  of  closure  posted  at  the 
entrance  to  these  areas. 

(2)  The  existing  limited  closure  of  the 
Red  Rock  Canyon  Scenic  Loop  Drive  is 
modified  as  follows:  From  one-half-hour 
before  sunrise  until  the  posted  opening 
hour,  pedestrians  and  bicyclists  may 
enter  and  use  the  Scenic  Loop  Drive  and 
the  use  areas  associated  with  it.  Motor 
Vehicles  will  remain  prohibited,  except 
for  administrative  purposes  or  by  permit 
or  registration. 

(b)  The  area  known  as  the  Cave, 
located  at  T.  21S.  R.  58E.  section  13.  and 
accessible  by  trail  from  State  Highway 
jlSQ,  is  limited  to  daytime  use  only.  The 
exact  hours  of  closure  will  be  posted  at 
the  entrance  to  the  area. 

(c)  The  area  known  as  Brownstone 
Canyon,  located  at  T.  20S,  R.  58E. 
Sections  23.  24,  25,  and  26.  is  limited  to 
public  use  as  follows: 

(1)  Daytime  use  only  is  permitted, 
with  the  exact  hours  of  closure  posted 
•t  the  entrance  to  Brovrastone  Canyon. 

(2)  Vehicles,  other  than  authorized 
rehicles,  are  prohibited  from  travelling 
into  Brownstone  Canyon  beyond  the 
fenced  and/or  signed  barrier.  For  a 
vehicle  to  be  autJtorized,  it  must  be 
entering  Brownstone  Canyon  in  the 
performance  of  the  official  business  of  a 
federal,  state,  county,  or  local 
government  agency  or  organization;  or  it 


must  have  registered  and/ or  been  issued 
a  permit  by  the  Bureau  of  Land 
Management.  Such  permits  or 
registration  can  be  obtained  at  the  Red 
Rock  Canyon  National  Conservation 
Area  Visitor  Center,  or  at  the  Las  Vegas 
District  Office  of  the  Bureau  of  Land 
Management. 

3.21    Non-Commercial  Soliciting 

(a)  Non-commercial  soliciting  is 
defined  as  requesting  or  demanding 
gifts,  money,  goods,  or  services.  Non- 
commercial soliciting  is  prohibited, 
unless  a  permit  to  allow  non- 
commercial soliciting  has  been  issued 
by  the  Manager.  Red  Rock  Canyon 
National  Conservation  Area. 

(b)  An  application  for  such  a  permit 
shall  set  forth  the  name  of  the  applicant 
and  organization  (if  any),  the  date.  time, 
duration,  nature,  and  location  where  the 
non-commercial  solicitation  is  proposed 
to  take  place,  the  number  of 
participants,  the  equipment  and 
facilities  to  be  used,  and  any  other 
information  required  by  the  permit 
application  form. 

fc)  The  Manager  shall,  without 
unreasonable  delay,  issue  a  permit  on 
proper  application  unless: 

(1)  A  prior  application  for  a  permit  for 
the  same  time  and  place  has  been  made 
that  has  been  or  will  be  granted  and  the 
activities  authorized  by  that  permit  do 
not  reasonably  allow  multiple 
occupancy  of  that  particular  area;  or 

(2)  It  reasonably  appears  that  the  non- 
commercial solicitation  will  present  a 
clear  and  present  danger  to  the  public 
health  or  safety:  or 

(3)  The  number  of  persons  engaged  in 
the  non-commercial  solicitation  exceeds 
the  number  that  can  reasonably  be 
accommodated  in  the  particular  location 
applied  for,  considering  such  issues  as 
damage  to  public  lands  resources  or 
facilities,  impairment  of  the  National 
Conservation  Area's  atmosphere  of 
peace  and  tranquility,  interference  with 
program  activities,  or  impairment  of 
public  use  of  facilities;  or 

(4)  The  location  applied  for  has  not 
been  designated  as  available  for  the 
purpose  of  non-commercial  solicitation; 
or 

(5)  The  activity  would  constitute  a 
violation  of  an  applicable  law  or 
regulation. 

Td)  If  a  permit  is  denied,  the  applicant 
shall  be  so  informed  in  writing,  with  the 
reason(s)  for  the  denial  set  forth. 

(e)  The  Manager  shall  designate  on  a 
map.  that  shall  be  available  at  the  Red 
Rock  Canyon  National  Conservation 
Area  visitor  center  and  at  the  Las  Vegas 
District  Office,  the  locations  that  are 
available  for  the  purpose  of  non- 
commercial soliciting.  Locations  may  be 


designated  as  not  available  only  if  the 
non-commercial  solicitation  would: 

(1)  Cause  injury  or  damage  to  public 
lands  resources;  or 

(2)  Unreasonably  impair  the 
atmosphere  of  peace  and  tranquility 
maintained  in  wilderness,  natural, 
historic,  or  similar  protected  areas  or 
zones;  or 

(3)  Unreasonably  interfere  with 
interpretive,  visitor  service,  or  other 
programs  or  administrative  activities  of 
the  Bureau  of  Land  Management;  or 

(4)  Substantially  impair  the 
operations  of  public  use  facilities  or 
services  of  cooperating  associations, 
concessionaires,  or  contractors;  or 

(5)  Present  a  clear  and  present  danger 
to  the  public  health  and  safety. 

(0  Tne  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  6ie  National 
Conservation  Area  for  the  purposes  for 
which  it  was  established.  It  may  also 
contain  reasonable  limitations  on  the 
equipment  used  and  the  time  and  area 
within  which  the  non-commercial 
solicitation  is  allowed. 

(g)  No  permit  shall  be  issued  for  a 
period  in  excess  of  14  consecutive  days, 
provided  that  permits  may  be  extended 
for  like  periods,  upon  a  new 
application,  unless  another  applicant 
has  requested  use  of  the  same  location 
and  multiple  occupancy  of  that  location 
is  not  reasonably  possible. 

(h)  A  permit  may  be  suspended  or 
revoked  under  any  of  those  conditions, 
as  listed  in  paragraph  (c)  of  this  section, 
that  constitute  grounds  for  denial  of  a 
permit,  or  for  violation  of  the  terms  and 
conditions  of  the  permit.  Such  a 
suspension  or  revocation  shall  be  made 
in  writing,  with  the  reason(s)  for 
suspension  or  revocation  clearly  set 
forth,  except  under  emergency 
circumstances,  when  an  immediate 
verbal  suspension  or  revocation  may  be 
made  followed  by  written  confirmation 
within  72  hours. 

(i)  For  any  person  engaged  in  non- 
commercial solicitation,  &e  following 
are  prohibited: 

(1 J  Violating  the  terms  or  conditions 
of  a  permit. 

(2)  Obstructing  or  impeding 
pedestrians  or  vehicles;  harassing  public 
lands  users  or  visitors  with  physical 
contact  or  persistent  demands;  or 
misrepresenting  the  purposes  or 
affiliations  of  those  engaged  in  the  non- 
commercial solicitation. 

3.22    Public  Assemblies  or  Meetings 

(a)  Public  assemblies,  meetings, 
gatherings,  demonstrations,  parades  and 
other  public  expressions  of  views  are 
allowed  within  the  Red  Rock  Canyon 
National  Conservation  Area,  provided  a 
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permit  therefor  has  been  issued  by  the 
Manager  of  the  National  Conservation 
Area.  Conducting  a  pubhc  assembly, 
meeting,  gathering,  demonstration, 
parade  or  other  pubUc  expression  of 
views  without  a  permit  is  prohibited. 

(b)  An  application  for  such  a  permit 
shall  set  forth  the  name  of  the  applicant 
and  organization  (if  any);  the  date,  time, 
duration.  Dature,  and  place  of  the 
proposiad  event;  an  estimate  of  the 
number  of  persons  expected  to  attend;  a 
statement  of  equipment  and  facilities  to 
be  used;  and  any  other  information 
required  by  the  permit  application  form. 

(c)  The  Manager  shall,  without 
unreasonable  delay,  issue  a  permit  on 
proper  application  unless: 

(1)  A  pnor  application  for  a  permit  for 
the  same  time  and  place  has  been  made 
that  has  been  or  will  be  granted  and  the 
activities  authorized  by  that  permit  do 
not  reasonably  allow  multiple 
occupancy  of  that  particular  area;  or 

(2)  It  reasonably  appears  that  the 
event  will  present  a  clear  and  present 
danger  to  the  public  health  or  safety;  or 

(3)  The  event  is  of  such  nature  or 
duration  that  it  cannot  reasonably  be 
accommodated  in  tlie  particular  location 
applied  for,  considering  such  issues  as 
damage  to  public  lands  resources  or 
facilities,  impeirment  of  the  Naticmal 
Conservation  Area's  atmosphere  of 
peace  and  tranquility,  interference  with 
program  activities,  or  impairment  of 
public  use  of  fedlities. 

(d)  If  a  permit  is  denied,  the  applicant 
shall  be  so  informed  in  writing,  with  the 
reason(s)  for  the  denial  set  forth. 

(e)  The  Manager  shall  designate  on  a 
map,  that  shall  be  available  at  the  Red 
Rock  Canyon  National  Conservation 
Area  visitor  center  and  at  the  Las  Vegas 
District  Office,  any  locations  that  are 
closed  or  restricted  for  public 
assemblies.  Locations  may  be 
designated  as  not  available  only  if  such 
activities  would: 

(1)  Cause  injury  or  damage  to  public 
lands  resources;  or 

(2)  Unreasonably  impair  the 
atmosphere  of  peace  and  tranquility 
maintained  in  wilderness,  natural, 
historic,  or  similar  protected  areas  or 
zones;  or 

(3)  Unreasonably  interfere  with 
interpretive,  visitor  service,  or  otlier 
programs  or  administrative  activities  of 
the  Bureau  of  Land  Management;  or 

(4)  Substantially  impair  the 
operations  of  public  use  facilities  or 
services  of  cooperating  associations, 
concessionaires,  or  contractors;  or 

(5)  Present  a  clear  and  present  danger 
to  thepublic  health  and  safety. 

(0  The  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  the  National 


Consoifation  Area  for  the  purposes  for 
which  it  was  established.  It  may  also 
contain  reasonable  Umitations  on  the 
equipment  used  and  the  time  and  area 
within  which  the  event  is  allowed. 

(g)  No  permit  shall  be  issued  for  a 
period  in  excess  of  7  days,  provided  that 
permits  may  be  extended  for  like 
periods,  upon  a  new  application,  unless 
another  applicant  has  requested  use  of 
the  same  location  and  multiple 
occupancy  of  that  location  is  not 
reasonably  possibla 

(h)  A  permit  may  be  suspended  or 
revoked  under  any  of  those  conditions, 
as  listed  in  paragraph  (c)  of  this  section, 
that  constitute  grounds  for  denial  of  a 
permit,  or  for  violation  of  the  terms  and 
conditions  of  the  permit.  Such  a 
suspension  or  revocation  shall  be  made 
in  writing,  with  the  reason(s)  for 
suspension  or  revocation  clearly  set 
forth,  except  under  emergency 
circumstances,  when  an  immediate 
verbal  suspension  or  revocation  may  be 
made  followed  by  written  confirmation 
within  72  hours. 

(i)  For  any  person  engaged  in 
activities  covered  under  a  permit  issued 
pursuant  to  this  section,  the  following 
are  prohibited: 

(1)  Violating  the  terms  or  conditions 
of  a  permit. 

(2)  Obstructing  or  impeding 
pedestrians  or  vehicles,  or  harassing 
public  lands  users  or  visitors  with 
physical  contact  or  persistent  demands. 

3.23    Sale  or  Distribution  of  Printed 

Matter 

(a)  The  sale  or  distribution  of  printed 
matter  is  allowed  within  the  Red  Rock 
Canyon  National  Conservation  Area, 
provided  that  a  permit  to  do  so  has  been 
issued  by  the  Manager  of  the  National 
Conservation  Area,  and  provided  further 
that  the  printed  matter  is  not  solely  or 
principally  commercial  advertising. 
Selling  or  distributing  printed  matter 
without  a  permit  is  prohibited. 

(b)  An  application  for  such  a  permit 
shall  set  forth  the  name  of  the  applicant 
and  organization  (if  any),  the  data, time, 
duration,  nature,  and  location  of  the 
proposed  sale  or  distribution,  the 
number  of  participants,  the  equipment 
and  facilities  to  be  used,  and  any  other 
inform.ation  required  by  the  permit 
application  form. 

(c)  The  Manager  shall,  witliout 
unreasonable  delay,  issue  a  permit  on 
proper  application  unless: 

(1)  A  prior  application  for  a  pe/mit  for 
the  same  time  and  place  has  been  made 
that  has  been  or  %vill  be  granted  and  the 
activities  authorized  by  that  permit  do 
not  reasonably  allow  muitipliB 
occupancy  of  that  particular  area;  or 


(2)  It  reasonably  appears  that  the  sale 
or  distribution  will  present  a  clear  and 
prssent  danger  to  the  public  health  or 
safety;  or 

(3)  The  number  of  persons  engaged  in 
the  sale  or  distribution  exceeds  the 
number  that  can  reasonably  be 
accommodated  in  the  particular  location 
applied  for,  considering  such  issues  as 
damage  to  public  lands  resources  or 
facilities,  impairment  of  the  National 
Conservation  Area's  atmosphere  of 
peace  and  tranquility,  interference  with 
program  activities,  or  impairment  of 
public  use  of  facilities;  or 

(4)  The  location  applied  for  has  not 
been  designated  as  available  for  the  sale 
or  distribution  of  printed  matter;  or 

(5)  The  activity  would  constitute  a 
violation  of  an  applicable  law  or 
regulation. 

(d)  If  a  permit  is  denied,  the  applicant 
shall  be  so  informed  in  writing,  with  the 
reason(s)  for  the  denial  set  forth. 

(e)  The  Manager  shall  designate  on  a 
map,  that  shall  be  available  at  the  Red 
Rock  Canyon  National  Conservation 
Area  visitor  center  and  at  the  Las  Vegas 
District  Office,  the  locations  that  are 
available  for  the  sale  or  distribution  of 
printed  matter.  Locations  may  be 
designated  as  not  available  only  if  the 
sale  or  distribution  of  printed  matter 
would: 

(1)  Cause  injury  or  damage  to  public 
lands  resources;  or 

(2)  Unreasonably  impair  the 
atmosphere  of  peace  and  tranquility 
maintained  in  wilderness,  natural, 
historic,  or  similar  protected  areas  or 
zones;  or 

(3)  Unreasonably  interfere  with 
interpretive,  visitor  service,  or  other 
programs  or  administrative  activities  of 
the  Bureau  of  Land  Management;  or 

(4)  Substantially  impair  the 
operations  of  public  use  facilities  or 
services  of  cooperating  associations, 
concessionaires,  or  contractors;  or 

(5)  Present  a  clear  and  present  danger 
to  the  public  health  and  safety. 

(f)  The  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  the  National 
Conservation  Area  for  the  purposes  for 
which  it  was  estabUshed.  It  may  also 
contain  reasonable  limitations  on  the 
equipment  used  and  the  time  and  aroa 
within  which  the  sale  and  distribution 
of  printed  matter  is  allowed. 

(g)  No  permit  shall  be  issued  for  a 
period  in  excess  of  14  consecutive  days, 
provided  that  permits  may  be  extended 
for  like  periods,  upon  a  new 
application,  unless  another  applicant 
has  requested  use  of  the  same  location 
and  multiple  occupancy  of  that  location 
is  not  reasonably  passible. 
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(h)  A  permit  may  be  suspended  or 
revoked  under  any  of  those  conditions, 
as  listed  in  paragraph  (c)  of  this  section. 
that  constitute  grotmds  for  denial  of  a 
permit,  or  for  violation  of  the  terms  and 
conditions  of  the  permit  Such  a 
suspension  or  revocation  shall  be  made 
in  writing,  with  the  reason{s)  for 
suspension  or  revocation  clearly  set 
forth,  exc^  under  emergeDcy 
circumstaiu:es,  when  an  immediate 
verbal  suspension  or  revocation  may  be 
made  followed  by  written  confirmaticm 
within  72  hours. 

(i)  For  any  person  engaged  in  the  sale 
or  distribution  of  printed  matter,  the 
following  are  prohibited; 

(1)  Violating  the  terms  or  conditions 
of  a  permit. 

(2)  Obstructing  or  impeding 
pedestrians  or  vehicles;  harassing  public 
lands  users  or  visitors  with  physical 
contact  or  persistent  demands; 
misrepresenting  the  purposes  or 
affiliations  of  those  engaged  in  the  sale 
or  distribution  of  printed  matter;  or 
misrepresenting  whether  the  printed 
matter  is  available  without  cost  or 
donation. 

(j)  The  provisions  of  this  section  do 
not  apply  to  any  group  or  organization 
that  has  entered  into  a  cooperative 
agreement  with  the  Bureau  of  Land 
Management  to  further  the  management 
of  the  Red  Rock  Canyon  National 
Conservation. 

3.24     Spray  Paint 

Tlie  following  are  prohibited: 

(a)  The  use  of  spray  paint  within  Red 
Rock  Canyon  National  Conservation 
Area,  except  for: 

(1)  administrative  activities  of  the 
Bureau  of  Land  Management  or  another 
federal  agency;  or 

(2)  the  official  business  of  any  state, 
county,  or  local  governmental  entity;  or 

(3)  the  necessary  performance  of  woiic 
related  to  the  maintenance  or 
construction  of  any  authorized 
improvements  or  facilities  on  public 
lands. 

(b)  The  possession  of  spray  paint 
within  Red  Rock  Canyon  National 
Conservation  Area,  except  when  such 
containers  of  spray  paint  are  located: 

(1)  in  the  trunk  of  a  motor  vehicle;  or 

(2)  if  a  motor  vehicle  is  not  equipped 
with  a  trunk,  in  some  other  portion  of 
the  motor  vehicle  designed  for  the 
storage  of  luggage  and  not  normally 
occupied  by  or  readily  accessible  to  the 
operator  or  passengers. 

3.25    Persons  Entering  the  Scenic  Loop 
Drive  at  Willow  Springs 

(a)  Any  vehicle,  which  has  traversed 
the  road  from  Lovell  Canyon  to  Willow 
Springs,  may  enter  the  Red  Rock 


Canyon  Scenic  Loop  Drive.  Whan  such 
entry  is  made  after  tiie  posted  dosing 
time  of  the  Scenic  Loop  Drive,  the 
operator  of  the  vehicle  must  proceed 
imnwdietely  to  the  exit  of  the  Scenic 
Loop  Drive,  while  ob^ring  the  one-way 
traf&c  requirement 

(b)  For  any  person  who  enters  the  Red 
Rock  Canyon  Scenic  Loop  Drive  at 
Willow  Springs  after  the  posted  closing 
time,  the  folio wng  are  prohibited: 

(1)  Failing  to  immediately  proceed  to 
the  exit  of,  and  to  immediately  exit 
from,  the  Scenic  Loop  Drive  in 
accordance  with  the  one-way  trafSc 
pattern. 

(2)  Remaining  within  the  Scenic  Loop 
Drive  longer  than  is  necessary  to  travel 
from  Willow  Springs  to  the  exit 

3.26    Authorization  for  After-Hours 
Vehicle  Parking 

(a)  Vehicles  jjarked  on  the  Scenic 
Loop  Drive  at  times  other  than  the 
posted  open  hours  must  either  have 
registered  with  the  Bureau  of  Land 
Management,  or  must  have  obtained  a 
permit,  for  such  parking.  Leaving 
vehicles  parked  on  the  Scenic  Loop 
Drive  after  the  posted  closing  hour. 
without  h  valid  permit  or  registration,  is 
prohibited. 

(b)  Permits,  or  registration,  may  be 
obtained  at  either  the  Las  Vegas  District 
Office  or  at  the  Red  Rock  Canyon  NCA 
Visitor  Center  during  normal  business 
hours.  Such  authorization  to  park  after 
hours  on  the  Scenic  Loop  Drive  expires 
when  the  operator  of  the  vehicle  returns 
to  the  parking  area. 

(c)  Persons  returning  to  a  properly 
permitted  or  registered  vehicle  after  the 
posted  closing  time  of  the  Scenic  Loop 
Drive  must  immediately  exit  the  Scenic 
Loop  Drive  in  accordance  with  the  one- 
way traffic  pattern.  The  following  are 
prohibited: 

(1)  Failing  to  immediately  proceed  to 
the  exit  of,  and  to  immediately  exit 
from,  the  Scenic  Loop  Drive  in 
accordance  with  the  one-way  traffic 
pattern. 

(2)  Remaining  within  the  Scenic  Loop 
Drive  longer  than  is  necessary  to  travel 
to  the  exit. 

Billy  Templeton, 

State  Director.  Nevada. 

(PR  Doc.  93-12059  Filed  5-20-93;  8:45  am] 
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[10-942-03-4730-021 

Filing  of  Ptats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management.  Boise,  Idaho,  effective  9 
a.m..  May  14. 1993. 


The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary  and  sobdivisional  lines,  and 
the  subdivision  of  section  30.  the  survey 
of  the  meanders  of  the  1989-1992  left 
bank  of  the  Snake  Rivu'  in  section  20. 
and  the  stirvey  of  a  portion  of  the  center 
line  of  the  new  U^  Highway  26  and  the 
old  U.S.  Hi^way  26  in  section  30. 
Township  2  North.  Range  43  East  Boise 
Meridian.  Idaho.  Group  No  7SS,  was 
accepted  May  6, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  cmiceming  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise.  Idaho  83706. 

Dated:  May  14. 1993. 
(PR  Doc.  93-12031  Filed  5-20-93;  8:45  am] 
BUiJNQ  COOC  OIO-GO-M 


Geological  Survey 

National  Earthqiiaka  Prediction 
Evaluation  Council;  Put>lic  Meeting 

Pursuant  to  Public  Law  92-463. 
effective  January  5. 1973,  notice  is 
hereby  given  that  an  open  meeting  will 
be  held  beginning  at  8:30  a.m.  (local 
time)  on  Thursday,  June  3. 1993,  and 
continuing  through  Friday,  June  4. 1993. 
The  National  Earthquake  Prediction 
Evaluation  Council  will  meet  at  the 
Hyatt  Dulles  Hotel  in  Hemdon.  Virginia. 

(1)  Purpose.  To  discuss  current 
earthquake  hazard  potential  in 
CaUfomia,  Pacific  Northwest  Hawaii, 
and  other  areas. 

(2)  Membership.  The  Council  is 
chaired  by  Dr.  Thomas  V.  McEvilly  and 
is  composed  of  scientists  from  academic 
and  government  institutions. 

(3)  Agenda.  Review  status  of  the  ad 
hoc  working  groups  on  Parkfield 
prediction  experiment.  Landers — Phase 
II,  Cascadia  subduction  zone,  and 
seismic  issues  on  the  East  Coast  and 
Hawaii. 

For  more  detailed  information  about 
the  meeting,  please  call  Dr.  Robert  L. 
Wesson,  Chief,  Office  of  Earthquakes. 
Volcanoes,  and  Engineering,  Restoo. 
Virginia,  22092,  (703)  648-6714. 

Dated:  May  17, 1M3. 
Dallaa  L.  Peck, 

Director,  U.S.  Geological  Survey. 

(PR  Doc.  93-12128  Fifed  5-20-03;  8:45  am] 

MUMG  COOK  «sta-et-ii 


29634 


Federal  Register  /  Vol.  58.  No.  97  /  Friday.  May  21,  1993  /  Notices 


National  Park  Sarvica 

Concaaalon  Contract  Nagotiatlona; 
Indepandanca  National  Hiatori«al  Parte. 
PA 

AGENCY:  National  Park  Service,  Interior. 
ACTKM:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  extend  the  notice  of  December  24, 
1992,  proposing  to  award  a  concession 
contract  authorizing  continued  food  and 
beverage  facilities  and  services  for  the 
pubhc  at  hidependence  National 
Historical  Park,  Pennsylvania  for  a 
period  of  ten  (10)  years  from  the  date  of 
execution  of  the  contract  and  is 
modifying  the  requirements  previously 
advertised. 

EFFECTIVE  DATE:  June  21, 1993. 
ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director,  Mid- 
Atlantic  Region,  143  South  Third  Street. 
Philadelphia,  Pennsylvania  19106,  for 
information  as  to  the  requirements  of 
the  proposed  contract. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  has  modified  three  of  the 
requirements  of  the  contract  proposed 
under  the  December  24, 1992  notice  as 
follows: 

1.  Government  Improvement  Account. 
The  concessioner  will  be  required  to 
contribute  $68,000  per  year  into  this 
account:  the  prior  requirement  was 
$56,000  per  year.  However,  imlike  the 
prior  requirement,  this  requirement  will 
not  start  until  the  second  year  of  the 
contract. 

2.  The  Concessioner  will  not  be 
required  to  undertake  the  $107,400 
Improvement  and  Building  Program  as 
specified  in  SEC.  1(b)  and  (c)  of 
Enclosure  7,  and  on  page  6  of  1 4  of  the 
Prospectus.  Instead  tbe  Concessioner 
will  be  required  to  make  an  estimated 
$56,500  expenditure  in  certain 
improvements  to  the  Government 
Improvements.  The  Concessioner  will 
also  be  required  to  repair  or  replace 
certain  Concessioner  improvements. 

3.  An  offer  will  be  considered 
superior  only  if  it  provides  all  of  the 
requirements  in  the  Prospectus  and 
offers  to  increase  the  annual 
contribution  to  the  Government 
Improvement  Account. 

This  contract  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared.  The  existing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31. 


1990,  and  therefore  pursuant  to  the 
provisions  of  section  5  of  the  Act  of 
October  9.  1965  (79  Stat.  969;  16  U.S.C. 
20),  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  consessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposfl, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Regional  Director  not  later  than  the 
thirtieth  (30th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

Dated:  May  12, 1993. 
John  J.  Reynolds. 

Regional  Director,  Mid-Atlantic  Region. 
[FR  Doc.  93-12137  Filed  5-20-93;  8:45  am) 

BtLUNC  CODE  4310-7»-«l 


General  Management  Plan/ 
Environmental  Impact  Statement  for 
Hagerman  Fossil  Beds  National 
Monument,  Idaho 

AGENCY:  National  Park  Service,  EXDI. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
General  Management  Plan  for  Hagerman 
Fossil  Beds  National  Monument,  Idaho. 

SUMMARY:  The  NaUonal  Park  Service  is 
preparing  a  General  Management  Plan/ 
Environmental  Impact  Statement  (GMP/ 
EIS)  for  Hagerman  Fossil  Beds  National 
Monument,  Idaho. 

In  the  GMP/EIS  and  its  accompanying 
public  review  process,  the  National  Park 
Service  will  formulate  and  evaluate  the 
environmental  impacts  of  a  range  of 
alternatives  to  address  distinct 
management  issues  for  the  Monument, 
including  resource  protection,  visitor 
use,  and  palentological  research.  The 
Monument's  purpose,  significance, 
major  interpretive  themes,  and 


management  objectives  will  be 
identified  as  a  conceptual  framework  for 
formulating  these  alternatives. 

Public  scoping  meetings  for  the  GMP 
were  initially  conducted  in  Hagerman 
and  Twin  Falls,  Idaho,  in  January  1990. 
This  notice  will  initiate  an  additional 
scoping  period.  In  heu  of  holding 
additional  meetings,  a  newsletter  will 
serve  as  the  major  scoping  vehicle  and 
will  be  sent  to  all  interested  parties  by 
early  June  1993.  The  newsletter  will 
reintroduce  the  public  to  the  GMP 
process  and  identify  issues  raised 
during  previous  scoping  meetings.  The 
issues  raised  previously,  and  any  raised 
in  1993,  will  form  the  basis  for 
developing  management  alternatives. 
Persons  who  may  be  interested  in  or 
affected  by  the  proposed  plan/EIS  are 
invited  to  participate  in  the  scoping 
process  by  responding  to  this  Notice 
with  written  comments. 

The  draft  plan  and  environmental 
impact  statement  are  expected  to  be 
completed  and  available  for  public 
review  by  May  1994.  The  final  plan, 
environmental  impact  statement,  and 
Record  of  Decision  are  expected  to  be 
completed  approximately  one  year  later. 

The  responsible  official  is  Charles  H. 
Odegaard,  Regional  Director,  Pacific 
Northwest  Region,  National  Park 
Service. 

DATES:  Comments  should  be  received  on 
or  before  July  20, 1993. 
ADDRESSES:  Written  comments 
concerning  the  GMP/EIS  should  be  sent 
to  the  Superintendent,  Hagerman  Fossil 
Beds  National  Monument,  National  Park 
Service,  963  Blue  Lakes  Blvd.,  Suite  1, 
Twin  Falls,  ID  83301-6601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Hagerman  Fossil  Beds 
National  Monument,  at  the  above 
address  or  at  telephone  number  (208) 
733-8398. 

Dated:  May  7, 1993. 
William  C.  Waiters, 

Regional  Director,  Pacific  Northwest  Region, 
National  Park  Service. 
[FR  Doc.  93-12038  Filed  5-2(X-93;  8:45  am] 

BUUNG  CODE  4310-70-M 


Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7  p.m.,  on  Wednesday,  June  16, 1993,  at 
Louisiana  State  University,  University 
Center,  Lakefront,  New  Orleans, 
Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
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to  section  907  of  Public  Law  95-625  (16 
U.S.C.  230f),  as  amended,  to  advise  the 
Secretary  of  the  Interior  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafitte 
National  Historical  Park  and  Preserve, 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretivB  program  of  the  natural, 
historic,  and  cultural  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— General  Management  Plan  update 
— Old  Business 
— ^New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
seri'ed  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park  and  Preserve. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Robert  Belous,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve.  U.S.  Customs  House,  423 
Canal  Street,  room  210,  New  Orleans, 
Louisiana  70130-2341.  telephone  504/ 
589-3882.  Minutes  of  the  meeting  will 
bo  available  for  public  inspection  four 
weeks  after  the  meeting  at  the  trffice  of 
Jean  Lafitte  National  Historical  Park  and 
Preserve. 

Dated:May  10. 1993. 
Jolm  E.  Cook, 

Regional  Director,  Southwest  Region. 
[FR  Doc.  93-12039  Filed  5-20-93:  8:45  am] 

BIUJNQ  COOe  4310-?IMt 


FOR  FURTHER  MFORMATION  CONTACT: 
Millie  Alvarez,  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Commission,  10  East  Church 
Street,  room  P-20B.  Bethlehem,  PA 
18018  (215) 861-9345. 
SUPPLaiEMTARY  MFORMATION:  The 
Commission  was  established  by  Public 
Law  100-692  to  assist  the 
Commonwealth  and  its  political 
subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cuhural, 
historical  and  natural  resources.  The 
Commission  will  report  to  the  Secretary 
of  the  Interior  and  to  Congress.  The 
agenda  for  the  meeting  will  focus  on  the 
planning  process. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Commission,  10  East  Church 
Street,  room  P-208.  Bethlehem.  PA 
18018.  Attention:  David  B.  Witwer. 

Minutes  of  the  meeting  will  be 
available  for  inmection  four  weeks  after 
the  meeting,  at  the  above-named 
address. 
John  J.  ReyiiAlds. 

Regional  Director,  Mid- Atlantic  Region. 
[FR  Doc  93-12040  Filed  5-20-93;  8:45  am] 

BIUJNG  COOC  491«-7*-M 


Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 

AGENCY:  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Commission,  National  Park 
Service,  DOi. 

ACnOH:  Notice  of  meeting. 


INTERNATIONAL  TRADE 
COMUiSSION 

nnvestJgetion  No.  731-TA-53»-0  (FJo*l)l 
Uranium  From  Ti^lklstan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Continuation  and  scheduhng  of 
a  final  antidumping  investigation. 


SUMMARY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission. 
DATES:  June  16, 1993  at  1:30  p.m. 

INCLEMENT  WEATHER  RESCHEDULE  DATE: 
None. 

ADDRESSES:  "The  Big  House". 
Stoddartsville  Falls  of  the  Lehigh  River, 
is  on  Route  115,  about  five  (5)  miles 
fi-om  Blakeslfee  Comer.  (Intersection  of 
Routes  115  &  940  Stoddarteville.  PA.) 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  continuation  of  final 
antidumping  investigation  No.  731-TA- 
539-D  (Final)  under  section  735(b)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  fi-om  Tajikistan  of 
uranium,  provided  for  in  subheadings 
2612.10.00,  2844.10.10,  2844.10.20, 
2844.10.50.  and  2844.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning 
the  conduct  of  thi«  investigation, 
hearing  proceducet.  and  rules  of  general 


application,  consult  the  Commiisiaa't 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  May  13,  1993. 

FOR  FURTHER  INFORMATNM  CONTACT: 
Tedford  Briggs  (202-205-3181).  Office 
of  Investigations.  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission  s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  continued 
as  a  result  of  notification  by  the 
Department  of  Commerce  that  the 
Government  of  Tajikistan  has 
terminated  the  suspension  agreement  on 
uranium  fix)m  Tajikistan  and  that 
Commerce  has  resumed  its  antidumping 
investigation.  Consequently,  the 
Commission  is  continuing  its 
investigation. 

ParticipatioB  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  Ust  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (DPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty -one  (21)  daj-s  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 
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Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  June  18, 1993,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  July  1, 1993, 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  June  17, 1993. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  June  23, 1993. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f),  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  June  25. 1993.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  $  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  July  12, 1993; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  July  12. 1993.  A  supplemental 
brief  addressing  only  the  final 
antidumping  determination  of  the 
Department  of  Commerce  is  due  on  July 
16, 1993.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 


§§  201.6.  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

Issued:  May  17,4993. 

By  order  of  the  Conunission. 
Paul  R.  Bardos, 
Acting  Secretary. 
IFR  Doc.  93-12081  Filed  5-20-93:  8:45  am) 

BtLUNQ  COOE  7021-02-U 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  Parent  corporation  and  address  of 
principal  office: 

Browning-Ferris  Industries,  Inc.,  757  N. 

Eldridge,  Houston,  Texas  77079 — 

Delaware 
B.  Wholly-owned  subsidiaries  which 

will  participate  in  the  operations  and 

states  of  incorporation: 

1.  Acco  International,  Inc. — ^Texas 

2.  Acco  Waste  Disposal,  Inc. — ^Texas 

3.  Acco  Waste  Paper,  Inc. — Texas 

4.  Action  Disposal  System,  Inc. — 
Minnesota 

5.  Arbor  Hills  Center  for  Resource 
Management,  Inc. — E)elaware 

6.  Azusa  Land  Reclamation  Co.,  Inc. — 
CaUfomia 

7.  BFI  Acquisition  Company — Ohio 

8.  BFI  Constructors — California 

9.  BFI  Disposal  Systems  of  Alabama. 
Inc. — Delaware 

10.  BFI  Disposal  Systems  of  Florida, 
Inc. — Florida 

11.  BFI  Disposal  Systems  of  Georgia. 
Inc. — ^Delaware 

12.  BFI  Disposal  Systems  of  Mississippi, 
Inc. — Delaware 

13.  BFI  Disposal  Systems  of  North 
America.  Inc. — Delaware 

14.  BFI  Disposal  Systems  of  North 
Carolina.  Inc — Delaware 


15.  BFI  Disposal  Systems  of  Ohio.  Inc. — 
Delaware 

16.  BFI  Foundation  Landfill,  Inc. — 
Colorado 

17.  BFI  Medical  Waste  Systems  of 
Arizona,  Inc. — Delaware 

18.  BFI  Medical  Waste  Systems  of 
Cahfomia,  Inc. — Georgia 

19.  BFI  Medical  Waste  Systems  of 
Colorado,  Inc. — Delaware 

20.  BFI  Medical  Waste  Systems  of 
Illinois,  Inc. — Delaware 

21.  BFI  Medical  Waste  Systems  of  Iowa. 
Inc. — Iowa 

22.  BFI  Medical  Waste  Systems  of 
Minnesota.  Inc. — Minnesota 

23.  BFI  Medical  Waste  Systems  of  New 
Jersey.  Inc. — New  Jersey 

24.  BFI  Medical  Waste  Systems  of 
Oregon.  Inc. — Delaware 

25.  BFI  Medical  Waste  Systems  of  Utah. 
Inc. — Delaware 

26.  BFI  Medical  Waste  Systems  of 
Washington.  Inc. — Delaware 

27.  BFI  Medical  Waste  Systems  Niagara 
Frontier,  Inc. — ^New  York 

28.  BFI  Medical  Waste  Systems 
(Atlantic),  Inc — ^Delaware 

29.  BFI  Medical  Waste  Systems 
(Northeast).  Inc. — Delaware 

30.  BFI  Medical  Waste  Systems  (Steel). 
Inc. — Delaware 

31.  BFI  Medical  Waste  Systems  (South 
Central).  Inc. — ^Tennessee 

32.  BFI  Medical  Waste  Systems 
(Southeast),  Inc. — Delaware 

33.  BFI  Memphis  Recyclery,  Inc. — 
Tennessee 

34.  BFI  Modem  Landfill.  Inc.— Illinois 

35.  BFI  Northern  Transfer — Delaware 

36.  BFI  Palisades,  Inc. — New  Jersey 

37.  BFI  Recycling  Systems  of  Minnesota, 
Inc — Minnesota 

38.  BFI  Recycling  Systems  Qf  Nebraska, 
Inc. — Nebraska 

39.  BFI  Recycling  of  New  Jersey.  Inc. — 
New  Jersey 

40.  BFI  Riverside.  Inc. — California 

41.  BFI  of  Albion.  Inc.— New  York 

42.  BFI  of  Metro  New  York.  Inc.— 
Delaware 

43.  BFI  of  North  Metro.  Inc.— Michigan 

44.  BFI  Organic  Waste  Services.  Inc. — 
Connecticut 

45.  BFI  Services  Group.  Inc. — California 

46.  BFI  Tire  Recyclers  of  Georgia.  Inc. — 
Georgia 

47.  BFI  Tire  Recyclers  of  Minnesota, 
Inc. — Minnesota 

48.  BFI  Tire  Recyclers  of  Ohio,  Inc. — 
Ohio 

49.  BFI  Transfer  Systems  of  Maryland. 
Inc. — Ktaryland 

50.  BFI  Transfer  Systems  of  New  Jersey, 
Inc. — ^New  Jersey 

51.  BFI  Twin  Cities  Recyclery,  Inc. — 
Minnesota 

52.  BFI  Waste  Sy-i^tems,  Inc. — ^Texas 

53.  BFI  Waste  Systems  of  Michigan, 
Inc. — Delaware 
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54.  BFI  Waste  Systems  of  Ohio,  Inc.— 
E)elaware 

55.  BFI  Whispering  Oaks  Sanitary 
Landfill,  Inc. — Missouri 

56.  BFI  Wood  Resource  of  Jacksonville, 
Inc.— Florida 

57.  Bio-Medical  Services  Corp. — Georgia 

58.  Bio-Tech  Services,  Inc. — Missouri 

59.  Blount  County  Disposal,  Inc. — 
Alabama 

60.  Brooks  Disposal  Service,  Inc.— 
Illinois 

61.  Browning— Ferris,  Inc.— Delaware 

62.  Brovraing- Ferris,  Inc.— Maryland 

63.  Browning-Ferris  Industries  Chemical 
Services,  Inc. — Nevada 

64.  Browning-Ferris  Industries  Waste 
^  Control,  Inc.— Delaware 

65.  Browning-Ferris  Industries,  Inc. — ' 
Massachusetts 

66.  Browning-Ferris  Industries  of 
Alabama,  Inc.— Alabama 

67.  Browning-Ferris  Industries  of 
Arizona,  Inc.— Delaware 

68.  Browning-Ferris  Industries  of 
Arkansas,  Inc.— Arkansas 

69.  Browning-Ferris  Industries  of 
Atlanta,  Inc. — Delaware 

70.  Browning-Ferris  Industries  of 
California,  Inc. — California 

71.  Browning-Ferris  Industries  of 
Central  Jersey,  Inc.— Delaware 

72.  Browning-Ferris  Industries  of 
Colorado,  Inc. — Colorado 

73.  Browning-Ferris  Industries  of 
Connecticut,  Inc. — Delaware 

74.  Browning-Ferris  Industries  of  Eagle. 
New  York,  Inc.— Texas 

75.  Browning-Ferris  Industries  of 
Elizabeth,  N.J.,  Inc.— New  Jersey 

76.  Browning-Ferris  Industries  of  Falls 
Township,  Inc.— Pennsylvania 

77.  Browning-Ferris  Industries  of 
Florida,  Inc. — Delaware 

78.  Browning-Ferris  Industries  of 
Georgia,  Inc.— Georgia 

79.  Browning-Ferris  Industries  of 
Hawaii,  Inc. — Delaware 

80.  Browning-Ferris  Industries  of  Idaho, 
Inc. — Idaho 

81.  Browning-Ferris  Industries  of 
Illinois,  Inc. — Delaware 

82.  Browning-Ferris  Industries  of 
Indiana,  Inc. — Indiana 

83.  Browning-Ferris  Industries  of  Iowa, 
Inc. — Iowa 

84.  Browning-Ferris  Industries  of 
Kansas,  Inc. — Kansas 

85.  Browning-Ferris  Industries  of 
Kansas  City,  Inc. — Missouri 

86.  Browning-Ferris  Industries  of 
Kentucky,  Inc.— Delaware 

87.  Browning-Ferris  Industries  of  Long 
Island,  Inc.— New  York 

88.  Browning- Ferris  Industries  of  Maine, 
Inc. — Delaware 

89.  Browning-Ferris  Industries  of 
Marion  County,  Inc.— Delaware 

90.  Browning-Ferris  Industries  of 
Michigan,  Inc.— Michigan 


91.  Browning-Ferris  Industries  of 
Minnesota,  Inc. — Minnesota 

92.  Browning-Ferris  Industries  of 
Mississippi,  Inc.— Mississippi 

93.  Browning-Ferris  Industries  of 
Montana,  Inc. — Nevada 

94.  Brovraing-Ferris  Industries  of 
Nebraska,  Inc.— Nebraska 

95.  Browning-Ferris  Industries  of  New 
Hampshire,  Inc. — New  Hampshire 

96.  Browning-Ferris  Industries  of  New 
Jersey,  Inc.— New  Jersey 

97.  Browning-Ferris  Industries  of  New 
York,  Inc.— New  York 

98.  Browning-Ferris  Industries  of  North 
Jersey,  Inc.— New  Jersey 

99.  Browning-Ferris  Industries  of  Ohio, 
Inc. — Delaware 

100.  Browning-Ferris  Industries  of  Ohio 
and  Michigan,  Inc. — Ohio 

101.  Browning-Ferris  Industries  of 
Oregon,  Inc. — Oregon 

102.  Browning-Ferris  Industries  of 
Owensboro,  Inc. — Delaware 

103.  Browning-Ferris  Industries  of 
Oyster  Bay.  Inc.— Delaware 

104.  Browning-Ferris  Industries  of 
Paterson,  N.J.,  Inc.— New  Jersey 

105.  Browning-Ferris  Industries  of 
Pennsylvania.  Inc.— Delaware 

106.  Browning-Ferris  Industries  of 
Philadelphia,  Inc.— Pennsylvania 

107.  Browning-Ferris  Industries  of  Pinal 
County,  Inc.— Arizona 

108.  Browning-Ferris  Industries  of 
Quincy.  Illinois.  Inc.— Iowa 

109.  Browning-Ferris  Industries  of 
Rhode  Island,  Inc. — Delaware 

110.  Browning-Ferris  Industries  of 
Rochester,  inc. — Minnesota 

111.  Browning-Ferris  Industries  of   * 
South  Atlantic,  Inc.— North  Carolina 

112.  Browning-Ferris  Industries  of 
South  Jersey,  Inc. — New  Jersey 

113.  Browning-Ferris  Industries  of 
Southern  Illinois,  Inc.— Delaware 

114.  Browning-Ferris  Industries  of 
Southeastern  Michigan,  Inc. — 
Michigan 

115.  Browning-Ferris  Industries  of 
Southwest  Virginia.  Inc.— Virginia 

116.  Browning-Ferris  Industries  of 
Southwestern  Jersey,  Inc.— New 
Jersey 

117.  Browning-Ferris  Industries  of 
Springfield,  Inc.— Missouri 

118.  Browning-Ferris  Industries  of  St. 
Louis,  Inc. — Delaware 

119.  Browning-Ferris  Industries  of 
Tennessee,  Inc.— Tennessee 

120.  Browning-Ferris  Industries  of  Utah. 
Inc.— Utah 

121.  Browning-Ferris  Industries  of 
Vermont,  Inc.— Vermont 

122.  Browning-Ferris  Industries  of 
Washington,  Inc.— Washington 

123.  Browning-Ferris  Industries  of  West 
Virginia,  Inc.— Delaware 

124.  Browning-Ferris  Industries  of 
Western  Jersey,  Inc.— New  Jersey 


125.  Browning- Ferris  Industries  of 
Western  Jersey.  Inc.— Wisconsin 

126.  Browning-Ferris  Industries  of 
Wyoming.  Inc.— Wyoming 

127.  Butts  County  Development  Corp — 
Georgia 

128.  CECOS  International.  Inc.— New 
York 

129.  CMS  Development  Corp —North 
Carolina 

130.  Condor  Waste  Transportation, 
Inc.— Texas 

131.  Disposal  Speciahsts,  Inc.— Vermont 

132.  Dooley  Equipment  Corporation- 
Massachusetts 

133.  E  4  E  Hauling,  Inc.— Illinois 

134.  East  DeKalb  Landfill,  Inc.— Georgia 

135.  EnvironMed,  Inc.— Massachusetts 

136.  Escatawpa  Environmental  Services. 
Inc. — Mississippi 

137.  Geneva  Waste  Services,  Inc.— New 
York 

138.  George  Fenske  Sanitary  Service. 
Inc. — Minnesota 

139.  Hall's  Ferry  Investments.  Inc — 
Missouri 

140.  Hawk  Ridge  Compost  Facility, 
Inc. — Maine 

141.  Hawk  Ridge  Farms,  Inc.— Maine 

142.  Heavy  Equipment  Leasing  Services 
Co.,  Inc.— New  York 

143.  Health  Management,  Inc.— 
Tennessee 

144.  Health  Management  of  New 
Orleans,  Inc. — Louisiana 

145.  Hennepin  Transfer,  Inc.— 
Minnesota 

148.  Holly  Springs  Disposal,  Inc.— 
North  Carolina 

147.  Homestand  Land  Corp. — 
Pennsylvania 

148.  Hooksett  Recycling  &  Processing 
Center,  Inc. — New  Hampshire 

149.  HL-NIW,  Inc.— New  York 

150.  Imperial  Landfill  Company,  Lie- 
Pennsylvania 

151.  International  Disposal  Corp.  of 
Cahfomia— California 

152.  Isler's  Refuse  Service.  Inc.— Ohio 

153.  Jefferson  Pike  Landfill.  Inc.— 
Tennessee 

154.  Karas  Trucking  Co..  Inc.— Ohio 

155.  Keller  Canyon  Landfill  Company— 
CaUfomia 

156.  Lancaster  Bio-Medical  Services 
Group. — Pennsylvania 

157.  Land  Reclamation,  Inc.— New  York 

158.  Lawrence  County  Disposal,  Inc — 
Alabama 

159.  Lome  Linda  Disposal.  Inc.— 
California 

160.  Lorain  County  Resource  Recovery 
Complex.  Inc. — Delaware 

161.  Louis  Kmito  &  Son,  Inc. — 
Massachusetts 

162.  Lyon  Development  Co.— Michigan 

163.  Marble  Mill  Recycling  and  Transfer 
Station.  Inc.— Georgia 

164.  Merrimack  Valley  Medical  Services 
Company.  Inc.— Massachusetts 
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165.  Middle  Tennessee  Recyclery,  Inc. — 
Tennessee 

166.  Mod  Valley  Sanitary  Landfill. 
Inc. — ^Pennsylvania 

167.  Morelana  Avenue  Disposal,  Inc. — 
Georgia 

168.  National  Disposal  Service  of 
Nebraska,  Inc. — ^Nebraska 

169.  New  Morgan  Landfill  Company, 
Inc. — Pennsylvania 

170.  Newco  Waste  Systems,  Inc.— New 
York 

171.  Newco  Waste  Systems  of  New 
Jersey,  Inc. — New  Jersey 

172.  Niagara  Landfill,  Inc. — ^New  York 

173.  Niagara  Recycling,  Inc. — New  York 

174.  Niagara  Sanitation  Company,  Inc. — 
New  York 

175.  Northern  Disposal,  Inc. — 
Massachusetts 

176.  Philadelphia  Bio-Medical  Services 
Corp. — ^Pennsylvania 

177.  Pine  Bend  Landfill,  Inc.— 
Minnesota 

178.  Pleasant  Hill  Bayshore  Disposal, 
Inc. —  California 

179.  Port  of  Albany  Medical  Waste 
Facility  New  York,  Inc.— New  York 

180.  ROS,  Inc.— Colorado 

181.  Rx  Thermal  of  Colorado,  Inc. — 
Colorado 

182.  Refuse  Transfer.  Inc. — Minnesota 

183.  Regional  Landfill,  Inc.— Texas 

184.  Residential  Service.  Inc. — Nebraska 

185.  Resource  Conservation  Services, 
Inc. — ^Maine 

186.  Resource  Recovery  Corporation — 
Massachusetts 

187.  River  Qty  Refuse  Removal,  Inc. — 
Wisconsin  ^ 

188.  Sampson  County  Disposal,  Inc. — 
North  Carolina 

189.  South  Alabama  Disposal,  Inc.— 
Alabama 

190.  Springfield  Relay  Systems,  Inc.— 
Missouri 

191.  TRC.  Inc.— Pennsylvania 

192.  T.R.A.S.H..  Inc.— Tennessee 

193.  Town  and  County  Waste  Service; 
Inc. — ^Wisconsin 

194.  Troy  Area  Landfill,  Inc.— 
Wisconsin 

195.  Van  Buren  Services,  Inc. — New 
York 

196.  Walker  County  Disposal.  Inc. — 
Alabama 

197.  West  Roxbuiy  Crushed  Stone  Co.— 
Massachusetts 

198.  Westowns  Disposal  Systems,  Inc.— 
Wyoming 

199.  Wood  Resouioe  Recovery,  Inc. — 
Florida 

200.  Woodlake  Sanitary  Service,  Inc.— 
Minnesota 

201.  Young8to%vn  BFI  Waste  Systems, 
Inc.— Ohio 

Sidney  L.  Strickland.  Jr.. 

Secretary. 

(FR  Doc  93-12110  Filed  5-20-93;  8:45  am) 
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AgrlcuKural  Coopecativ*;  Notice  to  the 
Commission  of  Intent  To  Pedonn 
Interstate  Transportatton  for  Certain 
Nonmenit>ers 

Date:  May  18. 1993. 

The  foUowrinfi  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act  lliese 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nomnember,  nonexempt.  interstate 
transportation  must  file  the  Notice, 
Form  BOP  102.  with  the  Commission 
within  30  days  of  its  annual  meeting 
each  year.  Any  subsequent  change 
concerning  officers,  directors,  and 
location  of  transportation  records  shall 
require  the  filing  of  a  supplemental 
Notice  within  30  days  of  such  change. 

The  name  and  adoress  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined 
at  the  Office  of  tiie  Secretary.  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  North%vest  Agricultural  Cooperative 

Association,  Inc.  (N.A.C.A.,  lnc.> 
(2).P.O.  Box  1.  Ontario,  OR  97914 

(3)  920  SE  eth  Avenue,  Ontario,  OR 
97914 

(4)  Jerry  Ready,  P.O.  Box  1,  Ontario,  OR 
97914 

Sidney  L.  Strickland,  Jr^ 

Secretary. 

[FR  Doc.  93-12109  Filed  5-20-93;  8:45  am) 

BAUNO  COOE  T036-«1-« 

(Pinance  Dodwt  Na  32237] 

Norfolk  and  Western  Railway  Co., 
Purchase  and  Operate  Exemption; 
Consolidated  Rail  Corp. 

AGENCY:  Interstate  Commerce 

Commission. 

ACnON:  Notice  of  exemption. 

summary:  The  Commission  exempts 
under  49  U.S.C.  10505  from  the  prior 
approval  requirements  of  49  U.S.C 
11343-45  Norfolk  and  Western  Railway 
Company's  purchase  and  operation  of 
about  5.6  miles  of  rail  line  in  Wayne 
County,  IN.  oMmed  by  ConsoUdated  Rail 
Corporation. 

DATES:  This  exemption  is  effective  on 
June  20. 1993.  Petitions  for  stay  must  be 


filed  by  June  7, 1993.  and  petitions  for 
reconsideration  must  be  filed  by  Jime 
15. 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32237  to: 

(1)  Office  of  the  Secretary.  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioners'  representatives: 
Robert  J.  Cooney,  Norfolk  Southern 

Corporation,  Three  Commercial  Place, 

Norfolk.  VA  23510-2191. 
John  J.  Paylor,  Consolidated  Rail 

Corporation,  Two  Commerce  Square- 

16A,  2001  Market  Street, 

Philadelphia.  PA  19101-1416. 
FOR  FURTHER  MFORMATION  CONTACT:        i4l 
Richard  B.  Felder,  (202)  927-5610  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  %vrite  to,  call, 
or  pick  up  in  person  fi-om:  Dynamic 
Concepts,  Ina,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  May  11, 1993. 

By  the  Conunission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  93-12108  Filed  5-20-93;  6:45  am) 

BILUNQ  COOET03S-M-P 

[Finance  Docket  No.  32234] 

Provldenca  and  Worcester  Railroad 
Co.,  Continuance  In  Control 
Exemption;  Connecticut  Rail  Systems, 
Inc. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343-45  the  continuance  in 
control  by  Providence  and  Worcester 
Raihoad  Company  (P&W)  of 
Connecticut  Rail  Systems.  Inc.  (CRSI), 
on  the  letter's  becoming  a  rail  common 
carrier,  subject  to  standard  labor 
protective  conditions.  CRSI,  a  wholly 
owned  subsidiary  of  PftW,  was 
incorporated  as  a  non-carrier  entity  to 
acquire  fit>m  Consolidated  Rail 
Corporation  and  operate  a  rail  line  and 
incidental  rights.  The  related 
acquisition  and  operation  transaction 
was  the  subject  of  a  notice  of  exemption 
in  Finance  Docket  No.  32233  served  and 
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published  in  the  Federal  Register  (58 
FR  17625)  on  April  5.  1993.  Pending  the 
outcome  of  this  proceeding,  P&W  has 
placed  all  its  shares  of  CRSI  stock  in  an 
independent  voting  trust  to  avoid  a 
common  control  violation. 
DATES:  The  exemption  will  be  effective 
on  June  21, 1993.  Petitions  to  stay  must 
be  filed  by  June  1, 1993  and  petitions  to 
reopen  must  be  filed  by  June  10, 1993. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32234  to: 

(1)  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 

and 

(2)  Petitioners'  representative: 
Terence  M.  Hynes,  Sidley  &  Austin, 
1722  Eye  Street,  NW..  Washington.  DC 
20006. 

rOR  FURTHER  INFORMATION  CONTACT: 
Jasneth  C.  Metz,  (202)  927-6294  or . 
Richard  Felder.  (202)  927-5610  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services:  (202)  927-5721.) 

Decided:  May  12. 1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Simmons.  Commissioners 
Phillips.  Philbin.  and  Walden. 
Sidney  L.  Stricidand,  Jr., 
Secretary. 
(FR  Doc.  93-12107  Filed  5-20-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  IMInlmum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 


Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

_  * 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
Florida 

FL930017(Feb.  19. 1993) 
Massachusetts 

MA930001  (Feb.  19. 1993) 

MA930002  (Feb.  19. 1993) 

MA930003  (Feb.  19, 1993) 

MA930008  (Feb.  19. 1993) 
Pennsylvania 

PA930006  (Feb.  19. 1993) 

PA930014(Feb.  19. 1993) 
Virginia 

VA930015(Feb.  19. 1993) 

Volume  II 

Illinois 

IL930O08  (Feb.  19. 1993) 

IL930009  (Feb.  19. 1993) 

IL930011  (Feb.  19. 1993) 

IL930013  (Feb.  19. 1993) 
Kansas 

KS930006  (Feb.  19. 1993) 

1CS930OO7  (Feb.  19. 1993) 

KS930009(Feb.  19. 1993) 

KS930012  (Feb.  19. 1993) 
Missouri 

MO930001  (Feb.  19. 1993) 

MC)930005  (Feb.  19. 1993) 
Wisconsin 

WI930005  (Feb.  19, 1993) 

Volume  III 

Utah 
UT930003  (Feb.  19, 1993) 
UT930025  (Feb.  19, 1993) 
UT930026  (Feb.  19, 1993) 
1/1930027  (Feb.  19. 1993) 
UT930028  (Feb.  19. 1993) 
UT930O3O  (Feb.  19, 1993) 
irr930032  (Feb.  19, 1993) 

General  Wage  Determination 

Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
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Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  ciurent 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  14th  day  of 
May  1993. 
Alan  L.  Moas. 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  93-11822  Filed  5-20-93;  8:45  am] 

BtUMG  CODE  4S«0-«r-ll 


Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  B  and  B  Coal  Cooipany 

(Docket  No.  M-93-5«-C] 

B  and  B  Coal  Company.  225  Main 
Street,  Joliatt,  Pennsylvania  17981  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(underground  electrical  installatiohs)  to 
its  Rock  Ridge  No.  1  Slope  (I.D.  No.  36- 
07741)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  charge  batteries  on  the  mine's 
locomotive  when  all  miners  are  out  of 
the  mine  and  to  have  intake  air 
ventilating  the  charging  stations,  at  the 
No.  1  chute  of  the  active  gangway  level, 
continue  through  the  last  open  crosscut 
and  into  the  monkey  airway  (return). 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Dynamic  Recovery,  Inc. 

(Docket  Na  M-03-59-C1 

Dynamic  Recovery.  Inc..  P.O.  Box  25, 
Clarksville,  Pennsylvania  15322  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Lazarus 
Mine  (I.D.  No.  36-08336)  located  in 
Greene  County.  Pennsylvania.  Due  to 


hazardous  roof  conditions,  certain  areas 
of  the  mine  cannot  be  safely  traveled. 
The  petitioner  proposes  to  monitor  the 
quality  and  quantity  of  air  at  the 
affected  areas  on  a  weekly  basis.  The 
petitioner  states  that  rehabilitation  of 
the  affected  areas  would  constitute  a 
diminution  of  safety  for  the  personnel 
involved.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Quarto  Mining  Company 

[Docket  Na  M-9J-60-a 

Quarto  Mining  Company,  1800 
Washington  Road.  Pittsburgh. 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(dX4)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Powhatan  No,  4  Mine  (I.D.  No.  33- 
01157)  located  in  Monroe  County.  Ohio. 
The  petitioner  seeks  to  modify  the 
requirement  that  escapeways  be 
maintained  at  least  6  feet  wide.  As  an 
alternative  the  petitioner  proposes  to 
reroute  portions  of  the  alternate  and 
primary  escapeways.  Post  signs  or 
markers  identifying  the  new  routes  and 
to  use  the  primary  escapeway  in  case  of 
an  emergency.  If  the  primary  escapeway 
is  impassable  the  longwall  machinery 
and  belt  haulage  would  be  denergized 
while  transporting  injured  persons.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Sheldon  Derek 

[Docket  No.  M-93-61-0 

Sheldon  Derdc.  133  East  Academy 
Street.  Shamokin.  Pennsylvania  17872 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals]  to  its  Slope  No. 
1  (I.D.  No.  36-07018)  located  in 
Northumberland  County.  Pennsylvania. 
The  petitioner  proposes  to  construct  an 
overlapping  1  inch  hardwood  board  to 
a  minimum  2  inches  thick  and  coat  with 
a  flame  retardant  coating  as  a  seal  for  its 
anthracite  coai  mine,  to  make  daily 
visual  inspections  of  stoppings,  and  to 
take  air  measurements  before  and  after 
a  series  of  stoppings.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Cross  Mtn.  Coal«  Inc. 

[Docket  Na  M-93-62-C] 

Cross  Mtn.  Coal.  Inc..  100  Coal  Drive, 
London.  Kentucky  40741-8709  has  filed 
a  petition  to  modify  the  apphcation  of 


30  CFR  75.333(b)  (ventilation  controls) 
to  its  Mine  No.  6  (LD.  No.  40-02971) 
located  in  Campbell  County.  Tennessee. 
The  petitioner  proposes  to  use 
semipermanent  stoppings  in  rooms 
where  second  mining  is  projected.  The 
semipermanent  stoppings  would  be 
constructed  of  4-inch  hollow -core 
concrete  blocks,  dry  stacked  and  coated 
on  one  side  with  wood-fiber  based 
plaster  and  have  a  minimum  of  air  of 
9000  cubic  feet  per  minute  at  all  times 
in  the  last  open  crosscut  during  advance 
mining  and  on  the  intake  end  of  the 
pillar  line  during  second  mining.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners. 

6.  U.S.  Steel  Mining  Company.  Inc 
(Docket  No.  M-93-64-CI 

U.S.  Steel  Mining  Company.  Inc..  600 
Grant  Street.  Pittsburgh.  Pennsylvania 
15219-4776  has  filed  a  petition  to 
modify  the  apphcation  of  30  CFR 
75.804(a)  (underground  high-voltage 
cables)  to  its  Cumberland  Mine  (I.D.  No. 
35-05018)  located  in  Greene  County, 
Pennsylvania.  The  petitioner  proposes 
to  install  SlID+GC  (SHD-CGC)  cable 
check  instead  of  SHD-GC  cable  on  its 
high-voltage  longwall  system.  The 
petitioner  asserts  that  the  electrical 
protection  provided  by  the  SHD-»-GC 
(SHD-CGC)  cable  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  New  Warwick  Mining  Company 

(Docket  No.  M-93-65-CJ 

New  Warwick  Mining  Company.  R.D. 
1.  Box  167A.  Mount  Morris, 
Pennsylvania  15349  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.364(b)(1)  (weekly  examination)  to  its 
Warwick  Mine  (I.D.  No.  36-02374) 
located  in  Greene  County.  Pennsylvania. 
Due  to  hazardous  roof  conditions, 
certain  areas  of  the  intake  air  course 
cannot  be  safely  traveled.  The  petitioner 
proposes  to  establish  check  points  that 
would  be  monitored  weekly  for  the 
intake  aircourse.  The  petitioner  asserts 
tliat  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  Jime 
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21. 1993.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  Uay  14. 1993.    ~ 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulabojis  and 
Variancet. 

[FR  Doc  93-12131  Filed  S-20-93;  8:45  am] 

BtXiNO  C006  4610-«9-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Perf  orroanc*  Review  Board 

agency:  National  Endowment  for  the 
Humanities.  NFAH. 
ACnON:  Notice. 


SUMMARY:  This  notice  announces  a 
revision  in  the  membership  of  the  SES 
Executive  Resources  and  Performance 
Review  Board. 

Effective  May  14. 1993.  Michael  S. 
Shapiro.  General  Counsel,  Office  of  the 
General  Counsel/Congressional  Liaison, 
has  been  designated  to  replace  Anne  D. 
Neal.  General  Counsel,  Office  of  General 
Counsel/Corigressional  Liaison,  as  a 
Member  of  the  SES  Performance  Review 
Board.  Mr.  Shapiro  will  serve  the 
unexpired  pottimi  of  Anne  D.  Neal's 
term  through  December  31, 1993. 
FOR  RMTMER  INFOnUATION  CONTACr. 
Timothy  G.  Connelly.  Director  of 
Personnel.  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue 
NW.,  Wasliington.  D.C.  20506. 
Donald  GifaMB. 
Acting  Chaiqaerson. 
[PR  Doc.  93-12129  Filed  S-20-93;  8:45  am) 

BILUNG  CODE  7I9»-01-ai 


NATIONAL  SCIENCE  FOUNDATION 

Spadai  Emphaala  Panel  In  Resaarch. 
Evaluation,  and  DUaamination; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Tiiae:i\xae  7-8, 1993;  8:30  a.m. 
to  5  p.m. 

Place:  Tha  River  Inn.  924  Twenty  Fifth 
Street,  NW.,  Washington.  DC 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Barbara  Lovitts, 
Division  of  Research,  Evaluation  and 
Disseminatioa,  na.  1227,  National  Science 
Foundation.  1800  G  Street,  NW.,  Washington. 
DC  20550,  Telephone  (202)  357-7071. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposal  submitted  to  the  Research  in 


Teaching  and  Learning  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  in&inaation:  financial  data,  such  as 
salaries;  and  peraoDal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b{c).  (4)  and  (6)  of  the  Government 
in  the  Simshine  Ad. 

Dated:  May  18. 1993. 
M.  Rdwcca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  93-12132  Filed  5-20-93;  8:45  am] 

WLUNo  cooe  7S5s-ei-ai 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  40-6914] 

Hecia  Mining  Co^  Final  Hnding  of  No 
Significant  Impact  Rej^rding  tha 
Termination  of  a  Sourca  Material 
License  for  Hecia  Mining  Company, 
Johnny  M  Mine  SUa,  McKinley  County, 
New  Mexico 

AGENCr:  U.S.  Nuclear  Regulatory 
Commission. 

.  ACTION:  Notice  of  final  finding  of  no 
significant  impact 


1.  Proposed  Action 

The  proposed  administrative  action  is 
to  terminate  the  source  material  license 
authorizing  Hacla  Mining  Company 
(Hecia)  to  possess  byproduct  material  at 
the  Johnny  M  Mine,  McKinley  County, 
New  Mexico. 

2.  Reasons  for  the  Final  Fmding  of  No 
Significant  Impact 

The  Johnny  M  Mine  located  near  San 
Mateo,  New  Mexico,  was  operated  by 
Ranchers  Exploration  and  Development 
{predecessor  to  Hecia  Mining  Company) 
from  early  1972  to  late  1982.  The 
mining  operation  included  backfilUng  of 
mined-out  areas  with  mill  tailings.  The 
tailings  were  returned  to  \he  site  from 
the  mill  which  processed  the  ore.  An 
estimated  286,000  tons  of  tailings  were 
injected  into  the  mine.  Disposal  depths 
ranged  from  1134  fiaet  to  1148  feet  and 
from  1162  feet  to  1183  feet  below  the 
surface  (using  the  shaft  for  datum)  or 
about  1100  to  1300  feet  underground, 
depending  on  the  twrain. 

Reclamation  of  the  mine  property 
began  in  early  1982.  The  mine  shaft  was 
sealed  with  a  A-iool  thick  water  ring 
reinforced  concrete  plug  set  between  the 
Dakota  formation  and  the  Westwater 
Canyon  member  of  the  Morrison 
formation.  The  portal  was  sealed  with  a 
12- inch  thick  reinforced  concrete  plug. 


and  a  20-incfa  diameter  capped  steel 
pipe  was  set  in  the  concrete. 

The  radiological  reclamation  plan  for 
the  site  consisted  of  removing  the 
remaining  sxirface  contamination  until 
appropriate  standards  were  met.  The 
undergroimd  taiUngs  were  to  be  left 
undisturbed.  The  contaminated  material 
was  transported  to  and  disposed  of  at 
the  Quivira  Mining  Company's  Pond  2 
disposal  area. 

The  NRC  staff  evaluated  an 
Environmental  Report,  submitted  by  the 
licensee  on  February  26. 1993. 
addressing  the  effect  of  the  proposed 
action  on  the  environment. 

In  accordance  with  Title  10,  Code  of 
Federal  Regulations.  Part  51.  Section 
51.21.  NRC  prepared  an  environmental 
assessment  addiressing  the  proposed 
termination  of  the  license.  As  a  result  of 
that  assessment,  the  NRC  has 
determined  that  an  environmental 
impact  statement  is  not  required  for  this 
proposed  licensing  action.  The 
following  statements  support  the 
Finding  of  No  Significant  Impact  and 
summarize  the  environmental 
assessment: 

A.  In  accordance  with  10  CFR 
51.60(b)(3),  the  licensee  submitted  an 
Environmental  Report  documenting  the 
potential  environmental  effects  of  me 
proposed  change. 

B.  The  closure  of  site  meets  all  the 
criteria  of  10  CFR  Part  40,  appendix  A. 
It  was  determined  that  the  ground  water 
has  not  been  significantly  affected  by 
the  tailings.  Surfece  reclamation  has 
been  verified  by  soil  sampling.  The  deed 
to  the  land  has  been  annotated  to 
indicate  that  the  tailings  are  present  and 
that  they  are  subject  to  an  NRC  general 
license  under  Title  10,  Part  40,  Code  of 
Federal  Regulations,  prohibiting  the 
disruption  and  disturoance  of  the 
tailings. 

C.  The  site  has  been  reclaimed  to  the 
requirements  of  10  CFR  Part  40, 
Paragraph  40.42,  and  is  suitable  for 
release  for  unrestricted  use. 

D.  There  is  no  need  for  long-term 
surveillance  of  the  site  due  to  the 
location  of  the  taiUngs  in  the  mine. 

In  accordance  with  10  CFR  51.34(a). 
the  Director,  Uranium  Recovery  Field 
Office  (URFO),  made  the  determination 
to  issue  a  final  finding  of  no  significant 
impact  in  the  Federal  Register.  Source 
Material  License  SUA-1482  for  the 
Johnny  M  Mine  will  be  terminated  upon 
publication  in  the  Federal  Register. 

The  environmental  evaluations  setting 
forth  the  basis  for  the  finding  are 
available  for  public  inspection  and 
copying  at  the  Commission's  Uranium 
Recovery  Field  Onica  at  730  Simms 
Street,  Golden.  Colorado,  and  at  the 
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Commission's  Public  Document  Room 
at  2120  L  Street.  NW..  Washington.  DC. 

Dated  at  Denver,  Colorado,  this  13th  day  of 
May  1993. 

For  the  Nuclear  Regulatory  Commission. 

Ramon  E.  Hall. 

Director.  Uranium  Recovery  Field  Office. 

|FR  Doc.  93-12090  Filed  5-20-93;  8:45  am) 

MLUNQ  COOE  TSW-OI-M 


Northeast  Nuclear  Energy  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

[Docket  No.  50-245] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  an  exemption  from  the  requirements 
of  10  CFR  Part  50,  Appendix  J, 
Paragraph  III.C.l  issued  to  the  Northeast 
Nuclear  Energy  Company  (NNECO  or 
the  licensee)  for  Millstone  Nuclear 
Power  Station.  Unit  1.  located  in  New 
London  County.  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  correct  an 
administrative  error.  The  exemption, 
which  was  issued  on  June  5. 1991. 
granted  exemptions  for  Penetrations  X- 
25.  X-26,  X-202E  and  X-205  from  the 
local  leak  test  (Type  C)  requirements  of 
10  CFR  part  50,  appendix  J,  section 
ra.Cl.  The  NRC  staff  concluded  that  the 
proposed  alternative  test  procedures  are 
the  most  conservative  with  the  existing 
configuration  and  will  test  both  valve 
seals  to  provide  indication  of  the  leak 
tightness  of  the  containment 
boundaries.  In  a  letter  dated  April  15. 
1993.  NNECO  stated  that  one  of  the 
penetrations  was  not  correctly 
identified,  penetration  X-202E  should 
have  been  X-202D.  and  requested  that 
the  exemption  be  corrected. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  amendment 
is  needed  to  correctly  identify  the 
subject  penetration. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  amendment 
corrects  a  misidentified  penetration  and, 
therefore,  does  not  have  any 
environmental  impact.  In  the  June  5, 
1991,  exemption.  Penetration  X-202E 
should  have  been  X-202D.  Penetration 
X-202E  is  for  a  vacuum  breaker  (torus 
to  drywell)  and  does  not  require  10  CFR 
part  50,  apoendix  J  testing. 

Thus,  raaiological  releases  will  not 
differ  from  those  determined  previously 
and  the  proposed  exemption 


amendment  does  not  otherwise  affect 
facihty  radiological  effluents  or 
occupational  exposures.  With  regard  to 
potential  nonradiological  impacts,  the 
proposed  exemption  amendment  does 
not  affect  plant  nonradiological 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  there  are  no 
measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  proposed  exemption 
amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption  amendment,  any  alternative 
to  this  amendment  will  have  either  no 
significant  different  environmental 
impact  or  greater  environmental  impact. 
The  principal  alternative  would  be  to 
deny  the  exemption  amendment 
requested.  Such  action  would  not 
enhance  the  protection  of  the 
environment  and  would  result  in  the 
misidentification  of  the  penetration. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Millstone  Nuclear  Power  Station, 
Unit  1. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption 
amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  April  15. 1993,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW.,  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
the  Learning  Resources  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike.  Norwich. 
Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  May  1993. 


For  the  Nuclear  Regulatory  Commission. 

John  F.  Stolz,  Director. 

Project  Directorate  1-4.  Division  of  Reactor 
Projects— I/II,  Office  of  Nuclear  Reactor 
Regulation. 
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[Docket  Noe.  50-269. 50-270,  and  50-287; 
License  Nos.  DRP-38,  DPR-47.  and  DPR- 
55;  EA  92-211] 

Duke  Power  Co.,  Oconee  Nuclear 
Station;  Order  Imposing  Civil  Monetary 
Penalty 


Duke  Power  Company  (Licensee)  is 
the  holder  of  License  Nos.  DPR-38, 
DPR-47,  and  DPR-55  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission]  on  February  6. 1973, 
October  6. 1973,  and  July  19. 1974, 
respectively.  The  licenses  authorize  the 
Licensee  to  operate  the  Oconee  Nuclear 
Station  in  accordance  with  the 
conditions  specified  therein. 


An  inspection  of  the  Licensee's 
activities  was  conducted  on  September 
26-November  3, 1992.  The  results  of 
this  inspection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Qvil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  December 
28. 1992.  The  Notice  stated  the  nature 
of  the  violation,  the  provision  of  the 
NRC's  requirements  that  the  Licensee 
had  violated,  and  the  amount  of  the 
civil  penalty  proposed  for  the  violation. 
The  Licensee  responded  to  the  Notice 
by  letter  dated  February  25, 1993.  In  its 
response,  the  Licensee  requested  that 
the  civil  penalty  be  mitigated  because 
the  violation  was  not  safety  significant 
and  by  itself  does  not  warrant 
significant  regulatory  concern  and  that 
the  particular  example  cited  does  not 
adequately  consider  all  of  the  related 
information  that  accompanied  the 
discovery  and  identification  of  the 
degraded  Low  Pressure  Service  Water 
System  flow  condition. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violation  occurred  as  stated  and  that  the 
penalty  proposed  for  the  violation 
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designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S.C. 
2282,  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $100,000  widiin  30  days 
of  the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington.  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  E)ocument  Control 
Desk.  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  NRC  Region 
n,  101  Marietta  Street  NW..  suite  2900, 
Atlanta,  Georgia  30323. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requiroments  as  set  forth  in  the  Notice 
raferenced  In  Section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Tomea  H.  Sniezek, 

Deputy  Executive  Dinctorfor  Nuclear  Reactor 
Regulatioa.  Regional  Operations  and 
HeseoTch. 

AppcMdix — EvahiatiMi  aa4  Caaclusieii 

On  December  28. 1992.  a  Notice  of 
Violation  and  Proposed  Imposition  of  Qvil 
Penalty  (Notice)  was  Issued  for  a  violatioa 
identified  during  an  NRC  Inspection.  Duke 


Power  Company  (licaosae)  responded  to  the 
Notice  on  February  2S,  1993.  The  licensee 
requests  that  the  civil  pe&alty  assessed  for 
the  violatioa  be  mitigated  because  the 
violation  was  not  safety  siguiiicant  and  by 
itself  did  not  warrsat  ngnificant  regulatory 
concara.  Tbe  NRC  staffs  evaluation  and 
conclusion  regarding  the  licensee's  requests 
are  as  follows: 

Restatement  of  the  Violation 

10  CFR  50.  Appendix  B,  Criterion  XVI. 
Corrective  Action,  and  the  licensee's  Quality 
Assurance  Program  (Duke  1-A.  Section 
17.3.2.13k  require  that  meesuree  be 
established  to  assure  dial  conditions  adverse 
to  quality  are  promptly  identified  and 
corrected. 

Contrary  to  the  above,  a  ooodition  adverse 
to  quality  was  indicated  during  ti>e 
performance  of  procedura  PT/3/0150/22A. 
"Operational  Valve  Stroke  Test",  and  the 
licensee  failed  to  identify  and  correct  the 
condition.  Specifically,  although  the  plant 
operators  identified  on  June  9. 1992,  that  one 
low  pressure  service  water  (LPSW)  system 
pump  failed  to  provide  the  required  flowrate 
(i.e.,  5200 gpm)  through  the  3B  low  pressure 
injection  (LPl)  cooler  tor  single  LPI  cooler 
operation,  they  did  not  recognize  this  as  a 
condition  adverse  to  quality.  During 
subsequent  testing  on  September  14, 1992, 
while  the  unit  was  shutdown  for  a  refueling 
outage,  the  licensee  detennlned  that  the 
reduced  LPSW  flow  was  due  to  valve 
3LPSW-78  (the  LPSW  cooler  outlet  manual 
isolation  valve)  remaining  in  a  throttled 
position  due  to  an  actuator  problem. 

Summary  of  Licensee's  Response 

While  not  denying  that  a  condition  adverse 
to  quality  existed,  the  licensee,  in  both  the 
body  of  the  letter  and  the  corrective  actions 
listed,  in  effect,  disputes  that  the  violation 
occurred  as  written.  The  licensee  also 
contends  that  tha  NRC  staff,  in  assessing  the 
violation,  did  not  adequately  consider  all 
pertinent  information  concMnlng  discovery 
and  identification  of  the  problem.  The 
licensee  also  stated  that  mitigation  factors 
used  in  assessing  tha  civil  penalty  were  not    . 
fully  considered. 

1.  Although  the  licensee's  response  does 
not  deny  the  violation  as  cited,  the  licensee 
disputes  that  the  operators  were  at  foult  in 
not  recognizing  that  a  problem  existed  in  the 
LPSW  system.  The  licensee  contends  that  an 
undocumented  evaluation  had  been 
perforaied  by  engineering  and  operating  staff 
personnel  wb^n  the  anomalous  flow 
indication  fust  occurred.  Operating  crews 
who  witnessed  the  questionable  indications 
during  subsequent  tests  were  told  that  the 
issue  had  been  evaluated  and  a  problem  did 
not  exist  The  licensee  does  admit  that  the 
evaluation  was  In  error,  but  does  not  think 
that  the  operators  were  to  blame.  Rather,  the 
licensee  argues  that  the  initial  evaluation 
adequately  addressed  the  practice  of  starting 
two  LPSW  pumps  to  perform  the  valve  stroke 
test.  The  licensee  contends  that  the  actions 
taken  were  reasonable  because  the 
indications  available  at  the  time  were  not 
sufficient  to  reasonably  expect  the  degraded 
condition  to  have  been  identified.  The 
licensee  further  contends  that  only  aftar 


actual  flow  testing  was  performed  in 
September  1992,  was  iaiormatioD  disputing 
the  evaluation  availaUa 

2.  Since  the  test  waa  not  specifically 
designed  to  evaluate  system  perfbrmanca,  the 
observed  flow  indication  did  not 
inunediately  alert  the  operating  crews  to  the 
possibility  that  a  problem  existed.  Operators 
should  not,  ttierefure,  be  blamed  for  not 
immediately  pursuing  the  itaue. 

3.  The  licensee  does  not  believe  that  tha 
problem  presented  by  the  failed  valve  was 
safety  significant  because  the  valve  disc 
would  have  always  failed  such  that  the  disc 
would  present  the  amallast  cross  section  to 
the  system  flow.  The  observed  flow  reduction 
was  a  result  of  some  amount  of  flutter  in  the 
disc's  poaition.  As  ■  reauH.  the  LPSW  system 
was  continuously  capable  of  supplying 
sufficient  How  in  the  affected  kic^ 

4.  The  licensee  recognizes  ttiat  previous 
findings  regarding  a  lack  of  flow  testing  had 
been  identified  in  ■  Self-Initiated  Tedmical 
Audit  (SITA)  performed  on  the  LPSW  system 
in  1987.  The  flow  testing  which  uiKxivered 
the  problem  with  the  valve  was  being 
performed  to  validate  the  engineering  flow 
calculations  and  to  reaolve  concerns 
expressed  by  the  inspector  following  his 
review  of  those  calculatioDS.  The  licsaaea 
does  not,  however,  concede  that  tha  problera 
definitely  would  have  been  discovered 
aarli«r  even  if  the  fkiw  testing  had  been 
performed.  This  is  primarily  due  to  the 
nature  of  the  interconnected  system,  which 
does  not  allow  testing  in  all  alignments. 

5.  In  addressing  the  escalation  bctors.  the 
licensee  has  taken  issue  with  tiie  cooteotion 
that  the  violation  wss  primarily  identified  by 
the  NRC  resident  stafl  The  licensee  states 
that  when  the  resident  inspector  questioned 
the  need  to  start  a  second  pump  during  the 
June  1992  test,  the  inspector  was  given  the 
same  explanation  tha  operators  had  been 
given,  and  be  did  not  express  additional 
concerns  at  that  time.  The  licensee  contends 
that  its  conclusion  is  supported  by  NRC 
Inspection  Report  82-13,  which  covers  the 
time  period  in  which  the  NRC  inspector  first 
raised  the  concern.  The  Itoeoaee  points  out 
that  while  the  report  addresses  the  valve 
stroke  testing  it  does  not  contain  any 
concerns  relating  to  that  testing.  The  licensee 
further  states  that  after  the  Inspectors  found 
mistakes  in  the  Qow  cakulatiuos  which  were 
performed  to  resolve  some  of  the  quastioas 
about  the  LPSW  system,  the  concerns  were 
promptly  addressed.  Plant  mar<tf.:..7.enl  then 
agreed  that  system  testing  would  be 
beneficial  and  performed  tests  on  Unit  3 
prior  to  its  scheduled  starttip.  During  that  test 
the  failed  valve  was  found. 

6.  In  assessing  the  application  of  prior 
enforcement  history,  the  licensee  states  that 
the  root  cause  of  thie  violation  was  the  lack 
of  system  pe>formance  testing  which  could 
have  mora  prompdy  identified  the  problem 
with  the  system.  Since  the  previous 
enforcement  action  had  identified  different 
root  causes,  the  previous  enforcement  actions 
should  not  be  linked  to  the  present 
enfiorcement  action. 


NRC  Staff  Evahation 

1.  The  violation  as  written  describes  a 
condition  observed  by  the  operators  wdiich 


29644 


Federal  Register  /  Vol.  58,  No.  97  /  Friday,  May  21.  1993  /  Notices 


should  have  been  further  investigated  by  the 

Slant  staff.  The  licensee's  position  appears  to 
9  that  it  is  acceptable  for  the  operators  and 
plant  management  to  be  reassured  by.  and  in 
net  to  rely  only  on,  a  seemingly  plausible 
explanation  without  a  formal  analysis  or 
testing  supporting  such  a  position.  Instead  of 
requiring  a  formal  response  the  first  time  the 
problem  was  observed,  in  July  of  1991, 
operators  accepted  the  system  engineer's 
explanation  which  was  provided  informally 
on  the  spot  without  any  doomientation.  The 
next  two  times  the  test  was  run  and  the  same 
problem  was  indicated,  operators  were 
assured  that  the  problem  had  already  been 
evaluated. 

The  operators  and  plant  management  knew 
that  the  LPSW  system  is  cross-connected  at 
the  discharge  of  the  two  pumps.  Given  that 
fact,  the  explanation  that  non-essential  loads 
would  have  an  effect  on  the  "B"  train  and  not 
the  "A"  train  does  not  appear  to  be 
persuasive,  and  should  have  been 
challenged.  In  addition,  the  LPSW  system 
alignment  for  the  valve  stroke  test  (service  to 
a  single  cooler  and  non-essential  loads)  was 
actually  less  demanding  than  the  alignment 
for  a  full  system  performance  test  (service  to 
two  coolers,  multiple  reactor  building 
cooling  units,  and  non-essential  loads). 
Therefore,  if  the  5200  gpm  could  not  be 
achieved  under  the  alignment  used  for  the 
valve  stroke  test,  a  question  should  have  been 
raised  about  the  system's  ability  to  meet  the 
more  demanding  requirements  that  full 
system  performance  required.  Finally,  in  the 
past  there  had  been  instances  of  cooler  outlet 
flow  control  valves  failing  in  the  full  open 
position  which  resulted  in  flow  rates  through 
the  coolers  high  enough  to  peg  the  flow 
indicators  (greater  than  8000  gpm).  Operators 
were  therefore  well  aware  of  the  LPSW  pump 
excess  capability  and  the  potential  for  high 
flow  rates  through  the  coolers  should  an 
outlet  flow  control  valve  malfunction. 
However,  when  subsequently  confronted 
with  a  low  flow  condition  through  one  of  the 
coolers,  they  accepted  an  explanation  that 
was  in  apparent  conflict  with  their  past 
experience.  In  summary,  the  NRC  staff 
concludes  that  operations  personnel  had 
ample  reasons  to  challenge  and  question  the 
explanations  given.  In  addition,  the  NRC  staff 
concludes  that  licensee  management  given 
the  above,  had  reason  to  question  the 
engineering  stafTs  conclusions,  and  failed  to 
require  a  thorough  evaluation  of  conditions, 
such  as  the  one  encountered  in  this  situation. 

2.  The  licensee's  position  that  the  tests 
were  not  designed  to  evaluate  system 
performance  does  not  relieve  the  licensee  of 
the  responsibility  to  investigate  and  resolve 
any  observed  problems.  It  is  essential  that 
anomalies  or  discrepancies  be  aggressively 
pursued  regardless  of  the  context  in  which 
they  occur.  This  is  the  essence  of  the 
inquisitive,  questioning  attitude  expected  of 
all  licensee  personnel.  Additionally,  the  fact 
remains  that  the  flow  anomaly  was  pursued 
by  an  NRC  inspector  rather  than  a  member 
of  the  plant  staff  and  that  anomaly  did.  in 
feet,  indicate  a  condition  adverse  to  quality. 
That  the  anomaly  would  have  been  more 
aggressively  pursued,  if  it  had  occurred 
during  a  test  which  stipulated  that  5200  gpm 
was  required  with  only  one  LPSW  pump 


operating,  goes  without  saying.  In  that 
circumstance,  the  acceptance  criteria  would 
have  required  meeting  the  flow  rate  or 
declaring  the  system  inoperable.  If  the 
acceptance  criteria  of  the  observed  test  had, 
in  fact,  required  that  5200  gpm  could  be 
achieved  with  one  pump,  the  violation 
would  have  been  cited  in  that  context.  What 
is  at  issue  in  this  case  is  that  a  problem  was 
indicated  dupng  a  flow  test.  While  not  of  a 
level  to  require  action  to  be  taken,  (i  e.,  not 
meeting  an  acceptance  criteria  for 
operability),  there  was,  as  discussed  above, 
certainly  enough  reason  for  the  issue  to  have 
been  pursued.  Neither  NRC  staff  nor  the 
licensee  should  accept  a  position  that  only 
when  acceptance  criteria  are  not  met  should 
problems  be  thoroughly  investigated. 

3.  The  NRC  staff  does  not  agree  with  the 
licensee's  contention  that  the  valve  failure 
was  not  safety  significant.  While  the 
potential  safety  consequences  of  the  valve's 
failure  in  the  as  found  condition  were 
fortuitously  minimal,  other  issues  need  to  be 
considered  when  assessing  safety 
significance.  First,  there  is  the  significance  of 
the  failure  of  licensee  personnel  to  identify 
this  problem  which  has  been  discussed 
above.  In  addition,  the  potential  for  the  valve 
to  have  failed  in  a  more  limiting  condition 
needs  to  be  considered  and  is  discussed 
below.  During  the  system's  performance 
testing  which  finally  identified  that  the  valve 
had  failed,  the  flow  rate  through  the  valve 
decreased  each  time  the  valve  was  operated 
in  the  shut  direction,  and  flow  did  not  return 
to  the  same  value  when  the  valve  operator 
was  returned  to  the  full  open  position.  The 
fact  that  flow  did  not  return  to  the  previous 
value  when  the  valve  was  partially  cycled 
was  the  method  used  to  determine  that  the 
valve  was  not  operating  properly.  This  also 
indicates  that  the  valve  disc's  position  was 
not  exclusively  a  function  of  system  flow. 
Rather,  it  indicates  that  the  valve  disc  could 
have  changed  to  less  conservative  positions 
when  operated.  While  an  evaluation 
performed  after  the  fact  may  indicate  that  the 
observed  flow  was  adequate,  there  is  no 
assurance  that  the  flow  through  the  failed 
valve  would  not  have  changed  significantly 
in  the  non-conservative  direction  under 
accident  conditions  or  by  operator  action  if 
the  problem  had  not  been  identified  and 
corrected. 

4.  A  lack  of  adequate  flow  testing  was 
indeed  a  finding  of  the  1987  SITA  on  the 
LPSW  system.  However,  contrary  to  the 
implication  in  paragraph  2.C  of  the  licensee's 
response,  the  NRC  staff  did  not  state  or 
imply,  in  either  the  Notice  or  the 
accompanying  letter,  that  had  the  SITA 
findings  been  followed  up  it  was  certain  that 
the  degraded  condition  of  3LPSW-78  would 
have  been  discovered.  Rather,  the  NRC  stated 
in  its  letter  that  "it  is  likely  that  the  plant 
staff  would  have  been  in  a  much  better 
position  to  have  identified  the  flow 
degradation  caused  by  3LPSW-78"  if 
adequate  actions  had  been  taken  to  address 
the  SITA  findings. 

The  calculations  presented  to  the 
inspectors  in  September  1992  represented  the 
licensee's  assurance  that  the  LPSW  system 
was  operable  and  were  provided  in  response 
to  the  initial  concern  expressed  by  the 


inspector  witnessing  the  test  in  Jiine  1992. 
Prior  to  the  September,  the  inspectors  had 
repeatedly  requested  either  that  flow  testing 
be  performed  or  a  formal,  documented 
evaluation  be  performed  to  resolve  the 
concerns  with  LPSW  flow  indications  during 
valve  stroke  testing  in  general  and 
specifically  the  June  1992  test.  When  the 
calculations  were  presented  to  the  inspectors, 
the  licensee  contended  that  the  calculations 
proved  that  the  system  was  able  to  meet  its 
design  objectives  and  obviated  the  need  for 
actual  flow  testing.  The  inspectors  reviewed 
the  calculations  and  found  numerous  errors 
in  the  calculations  and  the  assumptions  used. 
When  the  inspectors  pointed  out  the  errors, 
the  licensee  still  did  not  agree  that  testing 
was  required.  Rather,  licensee  management 
informed  the  inspectors  that  the  Unit  3 
startup  would  continue  without  such  testing 
being  performed.  The  inspectors  then 
informed  the  site  management  that  the  issue 
was  of  such  a  level  of  concern  that  it  would 
necessitate  contacting  senior  NRC  Region  II 
management  for  help  in  resolving  the  issue. 
The  licensee  only  then  agreed  to  perform 
actual  system  flow  testing. 

The  licensee's  point  that,  because  of 
possible  restrictions  on  testing,  the  problem 
may  not  have  been  identified  even  if  the 
licensee  had  agreed  to  the  testing  earlier,  is 
not  well  supported.  The  plant  conditions  that 
existed  at  the  time  the  licensee  is  referring  to 
did  not  present  great  difficulty  in  testing  and 
would  not  have  precluded  detection  of  the 
problem.  The  Unit  3  LPSW  system  is 
independent  of  the  shared  Unit  1  and  Unit 
2  LPSW  system.  A  system  flow  test  could 
have  been  performed  on  the  Unit  3  LPSW 
system  during  any  refueling  outage  without 
any  impact  on  the  safety  of  the  unit  and 
without  any  effect  on  Units  1  and  2.  When 
the  licensee  finally  decided  to  perform  the 
testing,  the  requisite  procedures  were  written 
without  significant  problems,  the  system 
aligned  in  a  fairljwxpeditious  manner,  and 
there  was  not  an  extreme  degree  of  difficulty 
in  performing  this  test.  Testing  of  the  Unit  3 
LPSW  system  at  power  was  also  feasible.  In 
fact,  a  flow  test  was  performed  by  the 
licensee  at  power  to  benchmark  the  system 
flow  model  calculations  performed  by  design 
engineering. 

5.  The  NRC  staff  does  not  agree  with  the 
licensee's  position  that  it  was  equally 
responsible  for  identifying  the  problem.  As 
discussed  above,  the  licensee  did  not 
concede  that  a  problem  existed,  or  that  flow 
testing  was  necessary  until  NRC  staff  forced 
the  issue.  The  licensee  should  have  been 
more  responsive  to  the  issue.  The  response 
to  the  SITA  findings  regarding  a  lack  of  flow 
testing,  the  response  to  the  problems  initially 
identified  by  the  operators,  and  the  initial 
response  to  the  NRC  staff  concerns  all 
support  the  conclusion  that,  absent  NRC  staff 
involvement,  the  problem  would  likely  not 
have  been  identified.  The  testing  which 
identified  the  failed  valve  was,  in  effect, 
performed  reluctantly,  and  does  not  warrant 
consideration  as  licensee  identification  of  the 
problem.  While  the  licensee  is  correct  that 
NRC  Inspection  Report  92-13  does  not 
document  the  inspectors'  concerns  about  the 
LPSW  system,  licensee  management  was  well 
aware  of  the  concerns.  As  early  as  June  10, 
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1992  (the  day  after  the  concern  was 
identified)  the  Inspectors  met  with  the  plant 
staff  to  attempt  to  resolve  the  issue.  The 
concern  was  periodically  discussed  in 
subsequent  meetings  with  the  licensee  in 
which  plant  personnel  maintained  that  they 
CQ\i\^  demonstrate  the  acceptability  of  the 
flow  indications.  Finally,  after  giving  the 
licensee  ample  opportunity  to  make  its  case 
and  only  after  the  licensee  was  unable  to 
demonstrate  through  the  use  of  calculations 
that  the  condition  was  not  a  problem,  did  the 
inspectors  document  the  issue  in  an 
inspection  report. 

6.  The  NRC  staff  disagrees  with  the 
licensee's  contention  that  the  root  cause  of 
the  violation  was  a  lack  of  system 
performance  testing.  The  violation  is  based 
on  the  fact  that  a  condition  adverse  to  quality 
was  not  actively  and  aggressively  pursued. 
Therefore,  the  primary  root  cause  of  the 
violation  was  the  inadequate  response  of  the 
plant  operations  and  engineering  staffs  to  a 
potential  problem.  In  addition,  a  lack  of  flow 
testing  and  other  deficiencies  in  the  LPSW 
system  had  been  identified  as  early  as  1987 
in  the  licensee's  SITA  evaluation.  The  failure 
of  licensee  management  to  follow  up  on 
those  findings,  as  well  as  management's 
acceptance  of  the  informal  and 
undocumented  method  of  analysis  used  to 
resolve  the  identified  LPSW  flow  reduction, 
make  inadequate  management  oversight  of 
the  resolution  of  LPSW  deficiencies  a  very 
significant  contributing  root  cause. 

The  licensee's  argument  that  escalation  of 
the  civil  penalty  should  not  be  applied  for 
licensee  performance  because  the  violation  at 
issue  is  not  similar  to  previous  violations  and 
the  root  cause  of  this  violation  differs  from 
that  of  previous  enforcement  actions  reflects 
a  misunderstanding  of  the  application  of  that 
factor.  Assessment  of  the  licensee 
performance  factor  is  based  on  a  broad  view 
of  performance,  including  all  enforcement 
actions  over  a  two-year  period,  and  is  not 
limited  to  similar  violations  or  violations 
with  similar  root  causes. 

NRC  Staff  Conclusion 

NRC  staff  concludes  that  the  violation 
occurred  as  written.  The  NRC  staff  also 
concludes  that  the  licensee  has  not  provided 
an  adequate  basis  for  its  request  for 
mitigation  of  the  proposed  civil  penalty  and 
that  the  civil  penalty  adjustment  factors  were 
appropriately  applied.  Consequently,  the 
NRC  staff  concludes  that  the  proposed  civil 
penalty  in  the  amount  of  $100,000  should  be 
imposed. 

[FR  Doc.  93-12091  Filed  5-20-93;  8:45  am] 
MLUNG  CODE  7500-01-W 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Reclearance  of  Form  Rl 
25-15 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 


44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  RI  25- 
15,  Survey  of  Student's  Eligibility  to 
Receive  Benefits,  is  used  to  collect 
information  from  adult  children  of 
deceased  Federal  employees  or 
annuitants  to  assure  that  the  chi  Id 
continues  to  be  eligible  for  payments 
from  0PM. 

Approximately  12.000  RI  25-15  forms 
are  completed  annually.  It  takes 
approximately  15  minutes  to  complete 
this  form.  The  total  annual  burden  is 
3,000  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NVV.,  room  3349,  Washington,  DC 
20415 
and 

Joseph  Lackey.  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  room  3002, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION— CONTACT: 

Mary  Beth  Smith-Toomey,  Chief, 

Administrative  Management  Branch, 

(202) 606-0616. 

U.S.  Office  of  Personnel  Management. 

Patricia^.  Lattimora, 

Acting  Deputy  Director. 

[FR  Doc.  93-12045  Filed  5-20-93;  8:45  am) 

BUUNQ  CODE  tSaS-OI-M 


Request  for  Clearance  of  Revised 
Forms  RI  20-7  and  RI  30-3 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  a 
revised  information  collection.  Form  RI 
20-7.  Representative  Payee  Application, 
is  used  by  CSRS  and  FERS  to  collect 
information  from  persons  applying  to  be 
fiduciaries  for  annuitants  or  survivor 
annuitants  who  appear  to  be  incapable 
of  handling  their  own  funds  or  for 
minor  children.  RI  30-3,  Information 
Necessary  for  a  Competency 
Determination,  collects  medical 


information  regarding  the  anr.uilanfs 
competency  for  OPM's  use  in  evaluating 
the  annuitant's  condition. 

Approximately  12.480  RI  20-7  forms 
will  be  completed  per  year.  The  form 
requires  approximately  30  minutes  to 
complete.  The  annual  burden  is  6,240 
hours.  Approximately  250  RI  30-3 
forms  will  be  completed  per  year.  The 
form  requires  approximately  1  hour  to 
complete.  The  annual  burden  is  250 
hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworihy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  by  June  21. 1993. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman.  Retirement  and 
Insurance  Group.  Operations  Support 
Division,  U.S.  Office  of  Personnel 
Management.  1900  E  Street.  NW.. 
room  3349.  Washington,  DC  20415, 

and 

Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW..  room  3002. 
Washington.  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 

Mary  Beth  Smith-Toomey.  Chief. 
Administrative  Management  Branch, 
(202)  606-0616. 

U.S.  Office  of  Personnel  Management 

Patricia  W.  Lattimore, 

Acting  Depu  ty  Director. 

[FR  Doc.  93-12047  Filed  5-20-93;  8:45  am) 

BILUNO  CODE  «3aS-01-« 


POSTAL  RATE  COMMISSION 
Notice  of  Commission  Visit 
May  17, 1993. 

Notice  is  hereby  given  that  on  May  17, 
1993.  certain  Commission  advisory  staff 
personnel  and  Frank  Pieper  of  the 
German  Wissenschaflliches  Institute 
will  visit  the  Advo  plant  in  Columbia, 
Maryland. 

A  report  of  the  visit  will  be  on  file  in 
the  Commission's  Docket  Room.  For 
further  information  contact  Charles  L. 
Clapp.  Secretary  of  the  Commission  at 
202-789-6840. 
Charlet  L.  Qapp, 
Secretary. 
[FR  Doc.  93-12044  Filed  5-20-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COIUIMISSK>N 

[R«lMM  Na  34-32307;  FH*  No.  SR-BSE- 
93-6] 

Self  Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Cttapler  H, 
Section  15  of  the  BSE  Rules— G.T.C. 
Order  Confirmation 

May  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.Q  788(bKl).  noUce  is 
hereby  given  that  on  March  8,  1993.  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organizaiion.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Kegulatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  amend  its  rule 
regarding  the  confirmaticMi  of  open  . 
orders  to  provide  Introducing  brokers 
with  the  ability  to  confinn  orders  left 
with  a  specialist  at  any  time.* 

As  amended.  Chapter  II,  Section  15  of 
the  BSE  Rules  would  provide: 

All  orders  entrustea  to  a  specialist 
will  be  eligible  for  execution  for  as  long 
as  they  remain  open  until  cancelled  by 
the  entering  firm  or  floor  broker.  Any 
entering  fira  or  Lntrodudng  floor  broker 
may  confirm  the  status  of  any  open 
order  at  any  time. 

All  open  orders  confirmed  or  renewed 
in  the  manner  of  their  original  entry, 


*  BSE  Rules  of  th*  Board  of  Governon.  OiaptK 
n.  Section  13 — Record  of  Orders  from  Offices  to 
Floor — "G.T.C"  Ordort  ConfinnatiOD— curraady 
provide*  that: 

G.T.C.  (good-till-cancelled)  orders  must  b« 
confirmed  or  renewed  with  the  specialist  on  the  last 
hutiiMMi  day  of  the  confirmetioo  period.  The 
cmfifDMikio  period  wiil  be  detarmiaed  by  the 
Exchange.  It  shall  be  the  specialist's  responsibility 
to  notify  the  introduciag  brt4ar,  in  wTiting.  of  all 
G.T.C  ordan  beM  by  him  prior  (o  the  expiration 
of  tba  ooafiixnaliaa  period.  Notwithstandiag 
confirmation  periods  prescribed  by  the  Exchange, 
any  member  firm,  at  its  discretion,  may  request  and 
receive  coofinBatioo*  no  more  faaqueotly  tbaa  osca 
par  cataadar  mootfi. 

G.T.C  ofdars  properly  coofirmted  or  renewed  in 
the  manner  of  their  original  entry,  except  as  to 
partial  execution  or  reduction  in  shares,  are  eoMtled 
to  retain  the  same  order  of  precedeace  on  the 
ipedalisu  book,  and  the  specialist  wO\  be 
responsible  for  their  proper  eotry.  G.T.C  orders  are 
D0(  cooflnned  or  renewed  shall  be  retaioad  an  die 
tfiMiaUarsboaiL  Ho«*OTar.  tf  aaaaitad  tooi4k^  to 
Ihelr  terms,  these  orders  must  be  accepted  t>y  the 
•ntering  firm. 


including  partial  executions  or 
reductions  in  shares,  are  entitled  to 
retain  the  same  order  of  priority  on  the 
specialist's  book.  If  the  Altering  firm 
and/or  the  floor  broker  fails  to  correct 
any  open  orders  that  are  in  error  and 
these  open  orders  are  executed 
according  to  their  terms,  the  executions 
must  be  accepted  by  the  entering  firm  or 
introducing  floor  broker.' 

n.  Self-Regulatory  Organization's 
Slateaient  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statemffiats  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  uid  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  bring  the  BSE's  current 
order  confirmation  rule  into  line  with 
the  technology  of  the  Exchange's 
BEACON  System.3 

Under  the  BSE's  current  rule, 
specialists  are  required  to  maintain 
open  orders  on  the  book  and  to 
periodically  confirm  the  orders  with  the 
introducing  broker.  As  a  result  of 
BEACON  capabilities,  the  introducing 
brokers  have  immediate  access  to  all  of 
their  open  orders.*  The  Exchange  seeks 


'  The  BSE  also  would  change  the  name  of  its  rule 
from  "G.T.C.  Orders  Confirmation"  to  "Open  Order 
Confirmabon". 

'  BEACON,  the  Boston  Exchange  Automated 
Communications  Order  Routing  Network,  routes 
orders  in  eligible  stocks  from  member  firms  to  the 
BSE.  BEACON  ^lows  orders  to  be  transmitted  from 
member  firms  to  a  BSE  specialist's  post  where  they 
are  displayed  on  the  specialist's  terminal  together 
with  the  automatically  assigned  BE.^CON  quote  at 
which  the  order  would  be  automatically  executed. 
The  order  is  displayed  on  the  specialist's  terminal 
for  up  to  IS  seconds  to  permit  the  specialist  (o 
intervene  in  the  automatic  executioo  of  the  order 
shoakl  be  wish  to  improve  on  the  BEACON 
qMAtalion.  When  the  ipecialist  does  not  Intervene, 
the  order  automatically  will  be  executed  at  the 
BEACON  qaotation.  When  the  specialist  does  not 
inlerveaa.  the  order  outomaticaUy  wiil  be  executed 
at  Ika  BEACON  quote.  See  SecuhUes  Exchange  Act 
Release  No.  27012  CJuly  IS.  1939),  S4  FR  304a7 
(approving  File  No.  SR-BSE-87-l). 

*  BBACX}N  was  interfaced  with  the  Base  System 
(a  complartaad  hack  ofTice  systan  thai  paacaesas 
all  Mtlin  lauilad  on  the  Kn4umy»  Booi)  allowii^ 
Base  to  gaoerale  a  report  immedialaly  coafimiag 
the  execution  of  a  BEACON  order.  The  combined 
system  is  aiao  at>la  to  provide  BSE  speciahsti  with 


to  place  the  onus  of  open  order 
confirmation  on  the  brokers. 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  Section  6(b)(5) 
in  that  the  rule  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issiiers,  brokers,  or  dealers.  By  placing 
the  onus  of  confirming  open  orders  on 
the  introducing  brokers,  the  Exchange 
market  will  function  more  efficiently. 
The  introducing  floor  brokers  have  the 
ability  to  review  their  open  orders  on  a 
daily  basis  to  confirm  their  accuracy, 
and,  if  necessary,  to  correct  any  errors. 

B.  Self-Regulatory  Organization  "s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Kf embers.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  E£fiBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


continuous  updates  of  their  positions,  avacaga  costs, 
concentrations  (short  or  long),  a  computariiad  UaUt 
order  book,  and  provide  brokars  with  their  open 
order  posttioiu.  See  Securities  Exchaage  Act 
Release  Na  27012  (July  10.  1989).  S4  FR  304«7 
(opprtmng  File  No.  SR-BSE-«7-1). 
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arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Pubhc  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-93-6 
and  should  be  submitted  by  June  11, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Dep  u  ty  Secretary. 

[FR  Doc.  93-12121  Filed  5-20-93;  8:45  ami 
BILUNC  CODE  W10-01-H 
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Self-Regulatory  Organizations;  Notice 
of  Amendment  of  Proposed  Rule 
Change  by  National  Association  of 
Securities  Dealers,  Inc.  Relating  to  the 
Small  Order  Execution  System 


^: 


ly  17, 1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  13, 1993,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
Amendment  No.  3  to  the  proposed  rule 
change  as  described  in  Item  I  below, 
which  Item  has  been  prepared  by  the 
NASD.'  The  Commission  is  publishing 
this  notice  to  solicit  comments  on 
Amendment  No.  3  from  interested 
persons. 


*  Amendments  Nos.  1  and  2  were  previously 
Incorporated  in  the  Notice  of  Proposed  Rule  Change 
issued  by  the  Commission  in  Securities  Exchange 
Act  Release  No.  32143  (April  14. 1993).  58  FR 
21484  (April  21. 1993). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Department  of  Economic 
Research  Impact  ofSOES  Active 
Trading  Firms  on  Nasdaq  Market 
Quality 

1.  Introduction 

The  NASD's  review  looked  at  both  the 
actual  trading  behavior  and  patterns  of 
SOES  active  trading  firms  and  the 
effects  such  trading  practices  are  having 
on  the  quality  of  the  Nasdaq  Market.  In 
the  rule  proposal,  SOES  "active  trading 
firms"  (or  "SAT"  firms)  are  described  as 
order  entry  firms  where  the  majority  of 
trading  activity  of  the  firm  occurs  using 
SOES  and  SelectNet  and  where  the 
trades  consistently  represent  the 
maximum  size  permitted  in  SOES. 
Using  this  definition,  29  current  SAT 
firms  were  identified.  The  NASD  found 
that  the  average  size  trade  executed  by 
these  firms  equals  995  shares,  as 
compared  to  366  shares  by  all  other 
order-entry  firms  using  SOES.  The 
activity  in  these  firms  occurs  in  quick 
brusts  of  heavy  concentrations, 
sometimes  resulting  in  several  thousand 
shares  of  a  single  security  being  traded 
in  a  few  seconds.  Further,  in  the  50 
most  active  Nasdaq  issues  for  the  month 
of  February  1993.  aggregate  SAT  firms 
volume  was  found  to  have  accounted  for 
over  80%  of  total  SOES  share  volume. 
On  average,  85%  of  SAT  firms'  total 
volume  is  executed  in  SOES  or 
SelectNet.  with  SOES  accounting  for 
approximately  51%  of  the  firms  total 
activities.  This  compares  with  the  three 
largest  retail  order  entry  firms'  use  of 
SOES  and  SelectNet  that  averages  only 
13%  of  their  daily  volume,  only  5%  of 
which  takes  place  in  SOES  volume.  To 
obtain  perspective  on  comparable 
trading  practices,  the  NASD  compared 
the  trading  activity  of  the  largest  SAT 
firm  with  the  largest  retail  order  entry 
firm  for  one  day,  February  22, 1993.  The 
NASD  found  that  despite  the  large 
amount  of  activity  by  the  SAT  during 
the  day,  1,474.100  shares,  the  net 
change  in  inventory  amounted  to  only 
4.000.  shares.  This  compares  with  the 
total  volume  by  the  order  entry  firm  of 
799,290  shares,  with  a  net  change  in 
inventory  of  588,236  shares. 
Furthermore,  the  average  end-of-day 
inventory  for  the  three  largest  order- 
entry  firms  using  SOES  was  1.242,204 
shares  while  the  average  end-of-day 
inventory  per  SAT  firm  was  only  9,095 
shares.  Thus,  the  largest  order  entry 
firms  displayed  the  trading 
characteristics  traditional  of  customers 
that  take  long-term  investment  positions 


in  securities  while  SAT  firms  show  no 
such  client  characteristics. 

After  identifying  the  patterns  of  these 
concentrated  bursts  of  trading  in  SOES, 
the  NASD  sought  to  analyze  die  effects 
of  these  trading  practices  on  bid-ask 
spreads  in  Nasdaq,  on  price  volatility 
and  on  Uquidity.  The  NASD  found  a 
significant  relationship  between 
concentrated  SOES  activity  and  wider 
spreads,  and  also  found  significant 
increases  in  bid  price  and  execution 
price  volatility  that  correlates  to 
concentrated  SOES  activity. 

The  review  and  analysis  of  trading 
performed  for  this  study  utilized  the 
NASD  Equity  Audit  Trail  daily  trading 
data  from  the  month  of  February  1993. 
and  for  certain  detailed  analyses, 
focused  on  the  week  of  February  22, 
1993  through  February  26, 1993,  and 
March  24-26.  Equity  Audit  Trail  daily 
trading  data  was  also  used  for  sample 
trading  days  from  September  and 
October  1992  to  gain  a  longer  term 
perspective  of  the  problem  as  well  as  to 
test  for  consistency  across  different 
market  conditions. 

2.  Summary  of  Findings 

•  SAT  firm  activity  occurs  in  quick 
bursts  of  heavy  concentrations, 
sometimes  resulting  in  several  thousand 
shares  being  traded  in  a  few  seconds;  for 
the  50  most  active  Nasdaq  issues,  SAT 
firm  volume  accounted  for  over  80%  of 
total  SOES  share  volume  for  the  month 
of  February  1993; 

•  SAT  firm  average  size  order  equals 
995  shares  as  compared  to  all  other 
order  entry  firms  size  of  366  shares; 

•  SAT  firm  concentration  of  activity 
frequently  results  in  a  decline  in  the  bid 
price  and  a  widening  of  the  bid-ask 
spread; 

•  A  significant  positive  relationship 
was  found  to  exist  between  increases  in 
spread  and  SAT  firms'  volume  as  it 
related  to  total  SOES  volume  per 
security;  and 

•  SAT  firm  activity  resulted  in  higher 
price  volatility  and  less  liquidity — 
higher  price  changes  are  associated  with 
high  active  trading  firm  volume,  even 
after  controlling  for  normal  price 
fiuctuations. 

3.  Detailed  Results 

A.  SOES  Active  Trading  Firm  Volume 
Negatively  Impacts  Nasdaq  Bid-Ask 
Spreads.  A  regression  analysis  was 
performed  to  measure  the  impact  of  a 
high  proportion  of  SAT  firm  volume 
relative  to  total  SOES  share  volume  on 
the  spreads  of  Nasdaq  securities.  As 
seen  in  Exhibit  1,  a  significant  positive 
relationship  was  found  to  exist  between 
percent  spread  and  the  percentage  of 
SAT  firm  volume  to  total  SOES  share 
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volume.  In  other  wotdt,  tke  higher  the 
SAT  firm  volume  zaletlve  to  total  SOES 
share  volume  p>er  security,  the  higher 
the  pereent  spread  is  expected  to  be.  It 
follows  from  the  xegreesioo  equatioa 
that  as  SAT  firm  volume  is  reduced, 
spreads  would  correspoadingly 
decrease,  thereby  reducing  costs  paid  by 
investors. 

Three  different  sample  periods  were 
examined  to  measure  the  consistency  of 
results.  Sample  periods  under  study 
were  composed  of:  (1)  September  30. 
October  14.  and  October  2S.  1992;  (2) 
February  22-25, 1993;  md  (3)  March 
24-26,  1993.  Two  tests  were  made  with 
regard  to  the  selected  periods  of  study. 
Regression  equatiosis,  1,  3  and  5 
measure  the  impact  of  the  SAT  firms  on 
percent  spreads  over  the  entire  day  of 
trading.  In  each  of  three  periods,  SAT 
firm  activity  significantly  impacts  the 
percent  spreads  of  securities.  The  lowest 
significance  level  occurs  in  time  period 
(1).  Thus,  it  can  be  inferred  that  the 
impact  of  SAT  firm  activity  on  percent 
spreads  has  increased  from  1992  levels. 
However,  the  SAT  firm  variable  is 
significant  at  the  99%  level  for  all  three 
periods. 

Because  a  large  time  frame  (the  entire 
day)  will  be  more  heavily  influenced  by 
market  conditions  rather  than 
individual  trades,  it  may  confound  the 
analysis  since  it  will  include  many 
trades  that  are  not  associated  with  SC£S 
activity.  Thus,  a  more  focussed  and 
reflective  time  frame  was  utilized  for 
analysis  to  isolate  and  identify  the  SAT 
firm  impact  on  percent  ^weads  in 
Nasdaq  securities.  Since  the  SAT  firms 
participate  in  short  bursts  of  activity 
during  the  day,  represmtative  five 
minute  f>eriods  of  concentrated  activity 
were  also  analyzed. 

Nasdaq  stocks  exhibited  wider 
spreads  in  five-minute  time  periods 
with  high  SAT  firm  concentration  than 
during  five-minute  periods  in  which 
SAT  firm  volume  was  small  or 
nonexistent.  Regressions  2,  4  and  6 
examine  the  impact  over  five-minute 
time  periods  during  the  day.  The  results 
of  these  regressions  demonstrate  the 
increasing  impact  of  the  SAT  firms  on 
percent  spreads.  In  period  (1),  SAT  firm 
activity  is  significant  at  the  89%  level. 
In  the  two  most  recent  periods,  SAT 
firm  activity  significantly  impacted  the 
width  of  spreads  at  the  99%  level. 

Over  the  entire  day,  SAT  firm  vohnne 
relative  to  total  SOES  volume  has 
remained  stable  with  averages  of  11- 
12%  for  all  SOES  securities  »  in  all  three 


*K  riMirid  ba  noted,  howgvw.  that  Ihs  SAT 
•vMigM  of  11-U%  take  lato  acoool  aU  NMdaq 
iMuat  Mdl^  te  SOES.  •  unl VMM  of  a«w  2.000 
iMu««.  For  mcwMm  ihM  bad  SAT  voIuim  graalar 


time  periods.  However,  SAT  firm 
volume  relative  to  total  SOES  volume 
during  these  five- minute  time  periods 
has  increased  historically  from  an 
average  of  10%  in  period  (1)  to  20%  in 
period  (2)  and  22%  in  period  (3).  This 
implies  that  the  SAT  firm  activity  in 
1993  is  more  concentrated  than  the  SAT 
firm  activity  in  1992. 

Holding  everything  else  constant  and 
using  regression  4,  if  the  SAT  firm 
volume  were  reduced  to  0,  the  average 
percent  spread  in  these  stocks  would  be 
reduced  by  .02%.  This  would  result  in 
an  average  spread  reduction  of  foiu' 
cents  on  the  average  priced  stock,  or  a 
savings  of  $200,000  a  day  over  these 
time  intervals  to  investors  (based  on 
total  activity  in  these  stocks  of  66 
million  shares  per  day  during  these 
intervals  and  the  assumption  that  75% 
of  volume  is  occurring  at  the  bid  or  ask 
quotes.)  The  impact  on  the  quotation 
spreads  of  individual  securities  often 
can  be  even  more  excessive.  As  noted  in 
the  rule  proposal,  in  one  security,  SAT 
firm  executions  accounted  for  100%  of 
total  SOES  volume  on  9/30/92  and  the 
average  percent  spread  for  the  stock  on 
that  day  was  2.2%.  On  10/28/92.  SAT 
firm  volume  declined  to  32.3%  and  the 
average  percent  spread  for  the  day 
declined  to  1.4%.  On  10/14/92,  SAT 
firm  volume  was  21.5%  and  the  average 
percent  spread  for  the  day  was  1.1%. 

Further,  in  analyzing  transaction  data 
from  February  1993,  the  NASD  found 
that  stocks  with  high  concentrations  of 
SAT  firm  activity,  as  measured  by  over 
50%  of  the  trades  in  an  interval  of 
consecutive  trades,  experienced  an 
adverse  impact  on  their  bid  price  and 
spread.  This  high  concentration  of  SAT 
firm  trading  resulted  in  the  bid  price 
falling  and  spreads  widening  in  several 
instances.  Sample  data  from  February 
1993  reveals  a  total  of  222,000  shares 
traded  in  a  total  time  of  1,828  seconds. 
The  average  high  concentration  period 
had  a  share  volume  of  9,000  shares 
traded  on  9  trades  in  73  seconds.  This 
is  an  average  of  7,397  shares  traded  per 
minute.  Additionally,  the  bid/ ask 
spread  increased  in  15  of  the  25  samples 
(60%)  at  an  average  of  113%  (13 
increased  $0.25,  and  2  increased  $0.50). 
For  these  periods,  SAT  firms  traded 
137,000  shares,  an  average  of  9,133 
shares  per  stock.  The  bid  price  declined 
in  18  of  the  25  samples  (72%)  by  an 
average  of  0.54%.  For  these  high 
concentration  intervals,  SAT  firms 
traded  169,000  shares,  an  average  share 
volume  of  9,389  shares. 

The  relationship  does  not  exist  for 
every  stock  far  every  day.  However, 


than  Mra.  Iba  pwcanlage  of  SAT  9QES  voJuiM  lo 
loiat  SOeS  thariTnh—aivMiiii  ov«r  U%. 


there  is  a  significant  correlation  between 
high  SAT  firm  concaBtration  and  high 
percent  spreads  in  most  stocks  lor  the 
sample  periods  studied.  Not  only  is 
there  an  adverse  impact  on  spreads 
during  short  time  periods  in  the  day,  the 
adverse  impact  is  replicated  over  the 
entire  day  of  trading. 

The  entire  day  regressions  (1,3  and  5) 
encompass  253.275  trades  of  6.369 
securities  in  September— October  1992. 
514,600  trades  in  9.515  seciuities  for  the 
sample  days  in  February  1993.  and 
287,858  trades  in  6,886  seciuities  for 
sample  days  in  March  1993.  All 
securities  with  at  least  five  trades  during 
a  day  were  included  in  these  regressions 
resulting  in  one  observation  per  day  for 
most  securities.  To  prevent  biases 
associated  with  the  use  of  unchanging 
variables  such  as  beta  or  number  of 
market  makers,  only  trading-spedfk; 
variables  were  employed. 

The  five-minute  time  periods 
regressions  (2.  4  and  6)  encompass 
102.758  trades  during  10,402  separate 
five-minute  periods  in  September — 
October  1992,  265,684  trades  during 
21,412  separate  five-minute  time 
periods  for  the  sample  days  in  February* 
1993,  and  124,384  trades  during  12,121 
separate  five-minute  time  periods  for 
sample  days  in  March  1993.  All  five- 
minute  time  periods  with  at  least  five 
trades  were  included  in  these 
regressions. 

A  short  term  volatility  measure,  trade 
to  trade  absolute  percent  price  change, 
was  used  because  it  more  accurately 
reflects  the  supply-demand  conditions 
of  the  trading  that  day  than  long-term 
volatiUty  measiues  such  as  beta  or  daily 
price  change.  Price  aiui  volatility  were 
averaged  over  every  trade  during  these 
sample  periods.  Neutral  logarithms  are 
taken  for  average  trade  price  and  daily 
share  volume. 

B.  SOES  Active  Trading  Firm  Volume 
Results  in  an  Adverse  Impact  on  Nasdaq 
Price  Volatility  and  Liquidity.  On 
average.  SAT  firms'  trades  are  more 
likely  to  drive  quote  changes,  thereby 
increasing  volatility  in  the  stock,  than 
other  firms.  Although  these  firms 
account  for  only  10%  of  total  trading 
activity  prior  to  a  quote  change  on 
average,  they  are  twice  as  likely  to  be 
participating  in  the  market  prior  to  the 
inside  quote  change  than  during  the  rest 
of  the  day.  One  minute  prior  to  a  quote 
change.  SAT  firms  SOES  trades  and 
volume  as  a  percent  of  total  trades  and 
total  volume  are  10.5%  and  5.7%, 
respectively,  compared  to  full  day 
trading  statistics  of  4.8%  and  2.7%, 
respectively.  Thus,  this  type  of  activity 
hat  a  significant  effect  on  the  movement 
of  the  inside  quotas  of  a  stock  and  its 
volatility. 
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The  NASD  reviewed  selected  stocks 
with  greater  tlian  normal  volatility  and 
large  closing  price  declines  (over  $3.00) 
from  February  1993  and  foiind  a  high 
correlation  of  SAT  firms  volume 
associated  with  them.  Exhibit  2  sets  out 
data  from  the  nine  securities  reviewed 
and  shows  that  between  53%  and  89% 
of  total  SOES  voliune  involved  SAT 
firms,  with  an  average  of  71%.  The 
average  trade  size  was  993  shares  per 
SAT  finns  trade,  more  than  twice  the 
average  t-ading  size  of  non-active  SAT 
firms  SOES  trades  of  426  shares  for 
these  securities. 

SAT  firm  activity  in  SOES  and 
SelectNet  has  a  significant  impact  on 
the  percent  change  in  the  price  of  a 
security.  Higher  price  changes  are 
associated  with  high  SAT  firm  volume, 
even  after  controlling  for  normal 
fluctuations  in  prices  during  the  day. 
Since  it  has  been  demonstrated  that 
high  SAT  firm  volume  is  associated 
with  subsequent  increases  in  the  bid-ask 
spreads  of  individual  stocks,  this  result 
leads  to  an  explanation  as  to  why 
spreads  are  greater  subsequent  to  SAT 
firm  activity. 

Since  higher  price  volatility  leads  to 
higher  spreads  and  lower  volatility  will 
reduce  bid-ask  spreads,  one  can 
conclude  that  eliminating  the  highly 
concentrated  SAT  firm  activity  will 
reduce  bid-ask  spreads,  reduce  volatility 
in  the  stocks,  and  reduce  resultant  costs 
paid  by  investors.  Exhitrit  3  shows  that, 
from  a  comparison  of  time  periods  with 
high  and  low  SAT  firm  volume,  price 
volatihty  would  be  reduced  by  0.2- 
0.3%  per  security  during  these  time 
periods  if  the  concentrated  effects  of 
SAT  firm  volume  were  eliminated. 
These  results  were  obtained  from  a  t- 
test  *  measuring  the  difi'erence  between 
average  absolute  price  changes  during 
periods  of  high  and  low  SAT  firm 
activity  per  stock  over  a  period  from  2/ 
16/93  to  2/26/93. 

For  the  average-priced  stock  this 
translates  into  an  increase  in  volatility 
of  6-8  cents  per  share  over  an  average 
of  10.000  shares  traded  by  SAT  firms. 
Since  these  periods  of  high  SAT  firm 
concentration  occurred  2,075  times  over 
the  ten-day  sample  period,  this  impact 
becomes  very  significant.  If  a  stock 
experienced  ten  intervals  of  high  SAT 
firm  volume  during  the  time  period  of 
study  (which  occurred  in  97  securities 
over  this  time  frame),  one  would  expect 
the  increase  in  volatility  to  be  on  the 
order  of  10  times  6  cents  or  60  cents  per 
share  per  stock.  This  result  implies 


'  K  "t-t«it"  b  a  ctatistica]  measui«nient  of  the 
diffetencM  between  two  popuUtion  means,  in  this 
caM  betweeo  periods  of  high  SAT  Activity  and  low 
SAT  activity. 


these  securities  experience  a  loss  of 
liquidity  (the  ability  to  trade  without 
impacting  the  price  of  a  security)  both 
during  these  individual  time  frames  and 
over  the  entire  sample  period. 
Accordingly,  the  NASD  found  that  SAT 
firm  volume  had  an  adverse  impact  on 
the  market  quality  of  individual  stocks 
over  the  time  periods  reviewed. 

The  impact  on  volatility  during 
periods  of  active  trading  is 
underestimated.  Ail  things  being  equal, 
one  would  expect  that  higher  volume 
would  be  associated  with  greater  price 
fiuctuatioas.  However,  this  was  not 
found  to  be  the  case.  The  activity  of 
SAT  firms  has  a  greater  impact  on  price 
volatility  despite  having  lower  average 
share  volume  that  the  trading  activity 
seen  in  control  groups  (comprised  of 
order-entry,  non-SAT  firms).  For  nine 
sample  days  reviewed,  the  SAT  firms' 
SOES  and  SelectNet  volume  averaged 
9,900  shares  compared  the  to  the  control 
group's  SOES  end  SelectNet  volume  of 
10,300  shares.  Despite  greater  share 
activity  than  the  SAT  firms,  the  control 
group  trading  activity  had  significantly 
less  impact  on  prices. 

To  measure  tne  reliability  of  results, 
an  alternative  measure  of  low  SAT  firm 
activity  versus  hi^  SAT  firm  activity 
was  also  tested.  This  measure  gave 
similar  results  and  confirmed  tixe 
original  findings.  Under  the  alternative, 
the  control  group  trading  volume 
averaged  23.400  shares,  which 
represented  more  than  twice  the  share 
activity  in  the  SAT  firms.  Despite  this 
fact,  the  control  group  trading  activity 
had  significantly  less  impact  on  prices 
than  did  the  activity  of  the  SAT  firms. 

The  range  of  values  shows  that  the 
distribution  of  price  changes  is  larger 
during  periods  of  high  SAT  firm 
activity.  The  price  changes  range  from 
-8.2%  to  7.0%  during  periods  of  high 
SAT  firm  activity  compared  to  -4.0% 
to  2.8%  during  periods  of  low  SAT  firm 
activity.  Even  trimming  5%  off  the 
highest  and  lowest  extreme  values  from 
the  range  computation,  the  price  change 
range  during  high  SAT  firm  activity  is 
demonstrably  larger  (-2.3%  to  2.3  for 
the  active  periods  compared  to  - 1.4% 
to  1.7%  for  the  low  periods). 
Accordingly,  the  results  are  not  biased 
by  a  few  extreme  observations,  not  only 
are  the  average  absolute  price  changes 
greater,  but  the  dispersion  of  these  price 
changes  is  also  wider  during  periods  of 
high  SAT  firm  activity  than  during 
periods  of  low  SAT  firm  activity. 

The  relationships  examined  do  not 
exist  for  every  stock  for  every  day. 
However,  on  average,  the  price  impact 
of  SAT  firm  activity  is  greater  than  the 
price  impact  of  comparable  order  entry 
firm  activity  in  the  same  stock.  The 


trading  practices  exhibited  by  the  SAT 
firms  are  associated  with  excessive  price 
changes  as  compared  to  the  trading  of 
non-SAT  firms  in  the  stocks  studimi. 
This  exaggerated  price  impact  ci>use8 
^eater  volatility  and  lower  market 
liquidity  than  would  otherwise  exist  if 
these  SAT  firms  traded  similarly  to 
other  order  entry  firms.  Thus,  a 
reduction  in  this  type  of  trading  activity 
would  have  a  positive  impact  on  the 
market  quality  of  these  securities. 

This  volatility  analysis  compares  the 
average  volatility  of  the  periods  of  low 
trading  activity  with  the  average 
volatility  of  the  periods  of  high  SAT 
activity  on  a  stock  by  stock  basis.  This 
eliminates  any  deviations  associated 
with  comparing  diffiarent  securities.  In 
addition,  volatility  associated  with 
different  time  periods  was  reduced  by 
the  use  of  consecutive  trading  days  in 
February.  The  short  terra  volatility 
measure  used  (the  percent  change  in 
price  over  a  ten  minute  time  period) 
more  accurately  reflects  the  supply  and 
demand  conditions  of  that  day's  trading 
than  long-term  volatihty  measiires  such 
as  beta  or  daily  price  change.  Volatility 
was  averaged  over  every  time  period 
wit^  at  least  five  trades. 

finally,  paired  t-tests  (Exhibit  4)  were 
used  to  determine  the  difference  in 
Uquidity  of  the  most  actively  traded 
securities  between  February  1992  and 
February  1993.  Of  the  top  fifty  share 
volume  leaders  for  the  month  of 
February  1993,  27  were  determined  to 
have  high  SAT  firm  activity.  (This  was 
determined  based  on  SAT  firms 
accounting  for  70%  or  more  of  SOES 
volume  and  total  SAT  firms  volume  of 
10,000  or  more  shares  for  ten  or  more 
trading  days.)  Due  to  the  higher  than 
usual  level  of  trading  in  February  1993, 
the  average  daily  volume  was  compared 
for  each  security  to  determine  an 
adjustment  factor  to  be  applied  to  the 
February  1992  liquidity  values  to  make 
liquidity  for  the  two  periods  more 
comparable.  After  adjusting  the 
February  1992  liquidity  values,  there  is 
no  statistically  significant  difference 
between  the  liquidity  ratios  for  the  two 
periods.  Therefore,  despite  higher  share 
volume,  liquidity  did  not  change 
significantly;  however,  the  percent  bid 
range  (defined  as  the  range  of  bid  prices 
around  the  average  bid  price]  shows  a 
significant  increase,  and  was  more 
volatile  in  February  1993.  Assuming 
that  everything  else  remains  the  same 
except  average  daily  volume,  one  could 
predict  liquidity  (as  measured  by  the 
dollar  volume  associated  with  a  1% 
change  in  price)  to  be  $34,876,627 
instead  of  the  actual  $28,064,773.  It  is 
not  possible  to  determine  absolutely 
whether  this  reduction  is  the  result  of 
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the  activity  of  SAT  firms  or  general 
market  conditions.  However,  it  is 
probable  that  if  SAT  firm  activity  were 
not  as  prevalent,  then  overall  price 
volatility  may  not  have  increased  to  the 
extent  that  it  did.  This  would  have 
resulted  in  higher  liquidity  in  these 
securities  during  the  month  of  February 
1993. 


4.  Conclusion 

The  NASD  believes  that  the  results  of 
this  study  demonstrate  that  the 
concentrated  activities  of  the  SAT  firms, 
as  described  in  detail  in  the  rule 
proposal,  result  in  discemable 
degradation  to  the  quality  of  the  Nasdaq 
market.  The  NASD  believes  that  this 
study  provides  ample  research  and 
analysis  of  trading  patterns  and 
practices  of  the  SAT  firms,  and 
effectively  demonstrates  the  negative 


impact  that  this  type  of  activity  is 
having  on  the  market.  Furthermore  it  is 
evident  that  this  activity  has  been 
growing  in  the  past  several  months. 
Since  SOES  was  designed  to  facilitate 
executions  of  small,  investor  orders  and 
market  makers  agreed  to  accept  only  the 
risks  associated  with  automated 
executions  for  small-sized  investor 
orders,  the  NASD  believes  that  the  rule 
proposals  will  address  many  of  the 
substantial  harms  outlined  in  the  study. 


Exhibit  1  .—Entire  Day— Regression  i 

(September  30.  October  14.  and  October  28.  1992) 


Prlc« 

shar*  Volume ."!™!!!!1"!!!!!!!!!!!!."!!!!!!!!!!!!!!!!!!!."!" 

Percentage  Trade  to  Trade  Volatility !!.ZZ!!!!"!!!!!!!!!"Z"! 

Percentage  SelectNet  Share  Volume !.!!!...".","!!! 

Percentage  SOES  Activist  Volume !"""!!"""!"!!!""!."!!!"!!!!""!".""!!!"!!! 

Dependent  Variable:  Percent  Spread 

N«fi,369 

R^..59 

Constants  11.60 

Standard  error^.42 

Five-Minute  Intervals— Regression  2 

[September  30.  October  14.  and  October  28, 1992] 


Coefficient 

T 

-2.111 

-34.52 

-.434 

-10.27 

1.617 

51.22 

-.010 

-1.71 

.006 

3.97 

Price 

Share  Volume  

Percentage  Trade  to  Trade  Volatility  ... 
Percentage  SelectNet  Share  Volume  ... 
Percentage  SOES  Activist  Volume 

Dependent  Variable-Percent  Spread 

N-10.402 

R*-.54 

Constant=6.67 

Standard  Error>1.63 


Coefficient 

T 

-1.190 

-54.63 

-.203 

-12.38 

1.164 

52.51 

-.006 

-4.81 

.001 

1.61 

Prob. 


.00 
.00 
.00 
.09 
.00 


Prob. 


.00 
.00 
.00 
.00 
.11 


ENTIRE  Day— Regression  3 

(February  22-25,  1993) 


Price , 

Share  Volume !!!!."."!!!""!!"!!"""!!!"!!!]"! 

Percentage  Trade  to  Trade  Volatility !!"!""!!!!"!""" 

Percentage  SelectNet  Share  Volume 

Percentage  SOES  ActMgt  Volume "SZZZZZZZZ""''"""""! 

Dependent  Variable:  Percent  Spread 

N-9.515 

R^.66 

Constant- 11.13 

Standard  error«3.14 

Five-Minute  Intervals— Regression  4 

(Febmary  22-25.  1993] 


Coefficient 


-1.830 

-.428 

1.526 

-.011 

.007 


Price 

Share  Volume 

Percentage  Trade  to  Trade  Volatiiity 
Percentage  SelectNet  Share  Volume 


Coefficient 


-1.202 

-.136 

1.163 

-.002 


-49.44 

-17.39 

75.36 

-2.67 

5.24 


-82.24 

-13.19 

74.67 

-3.21 


Prob. 


.00 
.00 
.00 
.01 
.00 


Prob. 


.00 
.00 
.00 
.00 
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Five-Minute  Intervals— Regression  4— Continued 

[February  22-25. 1993] 


Penentaoe  SOES  AdvM  Volume 


Coeffldent 


.001 


Dependant  V«(iM»-Pwcen(  Spread 

N-21.412 

H^J56     _ 

Gonstvih4.13 

Standefd  Enoitel.47 


3.44 


.00 


ENimE  Day— Regression  5 

[March  24-26.  1993] 


rTlOe  — 

Shane  Volume 

Peicentage  Tcade  to  Trade  Volatility 

Percentage  SeloctNet  Share  Volurrte  .... 
PefDemage  SOES  AcBvist  Volunie 

Dependef«  Variable:  Percent  Spread 

N»6,B86 

R^.66 

Oonstan^ll.15 

Standard  ErTor-3.04 


Coefficient 

T 

-1.781 

-4ije 

-.455 

-15M 

1.500 

60.21 

-.013 

-1.52 

.009 

5.67 

Prob. 


.00 
.00 
.00 
.13 
.00 


FivE-MiNUTE  Intervals— REGRESSION  6 

[March  24-26.  1993] 


Shans  Volume 

Percentage  Trade  to  Trade  Votatiilty  . 
Percentage  SelectNet  Share  Volume 
Percentage  SOES  AdMst  Volume  .... 


CoefTident 

T 

-.976 

-5026 

-.128 

-9.27 

1.552 

74.60 

-.004 

-4.14 

.001 

3.19 

fl.lllt, 

rTOO. 


.00 
.00 
.00 
.00 
.00 


Dependent  Vartalilei>Percent  Spread 

f*.12.121 

RP-.60 

Ganstants5.13 

Standard  Error-1 .41 


EXHIBIT  2.— "ACTIVIST"  SOES  ANALYSIS 


rsEC 

Price  de- 
dtoe 

Date  (all 
1993) 

Total  vol- 
ume 

Tot£ri 
trades 

Activist 
SOES  vol- 
ume 

Activist 
SOES 
trades 

Total  SOES 
volume 

TotaJ 
SOES 
trades 

AdMst 
volume 
asa%of 
total 
SOES 
volume 

Acivtet 
trades  as 
a%o< 
total 
SOES 
trades 

AMGN  

intc 

9.25 

5.125 

28.625 

3.75 

6.12S 

4.625 

5.125 

5j67S 

4.5 

Feb.  25 

Feb.  16 

Feb.  22 

Feb.  22 

Feb.  24 

Feb.  16 

Feb.  22 

Feb.  23 

Feb.  16 

22,614,022 
6.102,556 

21.032.403 
4.412,972 
9.541,370 
3.173.027 
2.319,428 
2,771.229 
1.720.832 

15.899 
4.925 
9.513 
2,359 
4.592 
1.727 
1.445 
1.277 
1.059 

501.400 
379.500 
259.400 
246.000 
243.500 
122.600 
122.500 
.      91.000 
47.000 

507 
384 
261 
246 
244 
124 
123 
91 
47 

791.179 
484,041 
490,067 
276,467 
319.290 
144.505 
156,305 
112.800 
56,050 

1.283 
599 
790 
309 
409 
177 
185 
118 
70 

63.4 
78.4 
52.9 
89.0 
76.3 
84.8 
784 
80.7 
83.9 

39.5 
64.1 
33.0 
79.6 
597 
70.1 
66.5 
77.1 
67.1 

SYG 
USH 
DEL 
CSC 

cmi 

NOB 
BGE 

N 

€ 

L _.. 

O „.„ 

1  

IE 

N 

Totei  .„.. 

_ „. 

73,687.839 

42.796 

2.012.900 

2.027 

2.830.704 

2M0 

71.1 

SI  4 

• 

• 
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Exhibit  3.  —Impact  of  SOES  Activ- 
ist Volume  on  NASDAQ  Price      „.  ,  ^      , 

Volatility    Summary    of    STATIS-     ^  Nine  sample  days  from  February  16. 

TICAL  ANALYSIS  T^^a^^TT'  ^^^^  ^-^'^    •  . 

selected.  All  Nasdaq  semnties  with  at 

least  10  trades  SOES  or  SelectNet  trades 

over  a  ten  minute  interval  were  used  to 

identify  activity  periods  eligible  for  use 

in  the  study.  An  absolute  percent  price 

change  was  then  computed  for  every 

time  period  identified  and  two  averages 

over  the  entire  span  of  days  were 

computed — an  average  absolute  percent 

change  in  price  during  periods  in  which 

high  Activist  activity  and  average 

absolute  percent  change  in  price  during 

periods  of  low  Activist  activity.  High 

Activist  activity  is  deBned  as  a 

consecutive  time  period  in  which 

Activist  trades  in  SOES  and  SelectNet 

accounted  for  at  least  5,000  shares  of 

total  activity  (over  a  ten  trade  time  span 

not  to  exceed  10  minutes). 


Aver- 

« 

vMa- 
tility 

T 

Prob 

N=63: 

Low  Activist  activity 

(in  SOES  and 

SelectNet) 

.667 

High  Activist  activity 

983 

Difference 

.317 

2.08 

.042 

N=176: 

Low  Activist  activity 

(AN  reported 

trades)  

.625 

High  Activist  activity 

.828 

Difference 

.203 

2.31 

.022 

Low  Activist  activity  was  measured  in 
two  distinct  ways.  In  the  first  measure, 
low  activist  activity  in  SOES  and 
SelectNet  is  deHned  as  a  consecutive 
time  period  in  which  non-Activist 
trades  in  SOES  and  SelectNet  accounted 
for  more  than  5,000  shares  of  total 
activity  (over  a  ten  trade  span  not  to 
exceed  10  minutes).  Alternatively,  since 
low  Activist  SOES  and  SelectNet 
activity  periods  were  very  infrequent  in 
February  1993,  low  Activist  activity  is 
defined  as  a  consecutive  time  period  in 
which  non-Activist  activity  was 
between  9,000  and  11.000  shares  in  all 
reported  activity  (over  a  ten  trade  span 
not  to  exceed  10  minutes).  These  criteria 
resulted  in  a  final  sample  of  63 
securities  under  the  first  t-test  and  176 
securities  under  the  alternative  t-test. 
Volatility  within  time  periods  is 
assumed  to  be  equivalent  over  the 
sample  days  studied. 


Exhibit  4.— Paired  T-Test 


Variables 


Liquidity  2/92  

Liquidity  2/93 

T-statistic:  2.26433 
One-tailed  prot>ability:  0.0161 
Two-tatied  protiability:  0.0321 

Liquidity  2/92  

Adjusted  Liquidity  2/93 

T-statistic:  -1.17808 
One-tailed  probability:  0.1247 
Two-tailed  probability:  0.2494 

Average  Daily  Volume  2/92  .. 
Average  Daily  Volume  2/93  .. 

T-statistic:  -1.17808 
One-tailed  probability:  0.1247 
Two-tailed  probability:  0.?494 

Percent  Btd  Range  2/92  

Percent  Btd  Range  2/93  

T-statistic:  5  95818 
One-tailed  probability:  0.0000 
Two-tailed  probability:  0.0000 


Mean 


16,503.983 
28.064.773 


34.876,627 
28.064.773 


729.550 
1,590.404 


3.49640 
5.19764 


Std  devi- 
ation 


22.317,269 
40.633.553 


42,761.070 
40,633.553 


491,411 
10,355,146 


0.864637 
1.64867 


N 


27 
27 


27 
27 


27 

27 


27 
27 


Exhibit  5 

Department  of  Economic  Research- 
Methodology  of  SOES  Review 

Most  of  the  analyses  use  NASD  Equity 
Audit  Trail  daily  trading  data  for  the 
trading  period  of  February  16, 1993 
through  February  26. 1993.  and  March 
24, 1993  through  March  26. 1993. 
Equity  Audit  Trail  daily  trading  data 
was  also  used  for  the  entire  month  of 
February  for  the  50  securities  with  the 
most  share  volume  for  the  month. 
Sample  trading  days  from  September 


and  October  1992  were  also  used  to  give 
some  historical  perspective  of  the 
problem  as  well  as  test  for  consistency 
in  the  results  across  different  market 
conditions. 

Statistical  analyses  performed 
included: 

—Regression  analyses  to  determine  the 
effect  of  a  high  proportion  of  SAT 
firm  volume  relative  to  total  SOES 
share  volume  on  the  percent  spreads; 

—Paired  t-tests  to  determine  the 
difference  in  average  absolute  price 
changes  during  periods  of  high  and 


low  SAT  firm  activity  per  stock  over 
the  period  of  2/16/93-2/26/93;  and 
—Faired  t-tests  to  determine  the 
difference  in  liquidity  of  the  most 
actively  traded  securities  between 
February  1992  and  February  1993. 

Other  analyses  included: 

—Concentration  analyses  of  SAT  firms 
examining  the  high  level  of  SOES 
trading  relative  to  total  SOES  trading 
for  several  different  time  periods 
including  full  day.  five  minute  time 
periods,  and  SAT  firm  trading  waves; 
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— Concentration  analyses  by  security 
examining  the  high  proportion  of  SAT 
finn  trades  and  volume  relative  to 
total  SOES  trades  and  volume  for  each 
day; 

— Comparison  of  top  three  SAT  firm 
trading  activity  with  top  three  retail 
order-entry  firm  trading  activity;  and 

—SAT  firm  SOES  and  SelectNet  trading 
activity  focusing  on  net  daily 
inventory,  including  a  comparison     • 
with  the  top  three  retail  order-entry 
firm  inventory. 

II.  Date  of  EfTectiveness  of  The 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

ni.  Solicitation  of  Comments 

Interested  p>ersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  11, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3{a)(12). 
Marjuvi  H.  McFarUnd, 
Deputy  Secretary. 
[PR  Doc.  93-12116  Filed  5-20-93;  8:45  am] 
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[Release  fto.  34-32309;  File  No.  SR-PHLX- 
93-07] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Position  and  Exercise 
Limits  for  Equity  Options  and  Certain 
Index  Options 

May  14. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  March  2,  1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4, 
proposes  to  raise  position  limits ' 
applicable  to  (1)  equity  options, 
contained  in  Phlx  Rule  1001;  (2)  narrow 
based  index  options,  contained  in  Phlx 
Rule  1001A{b)(l);  and  (3)  National  Over- 
the-Counter  ("OTC")  Index  options, 
contained  in  Phlx  Rule  100lA(a){2). 
Exchange  exercise  limits,'  which  are 
contained  in  Phlx  Rules  1002  and 
1002A.  are  established  by  reference  to 
position  limits,  such  that  any  increase 
in  position  limits  would  also  increase 
exercise  limits.  Accordingly,  the  Phlx  is 
proposing  to  increase  its  exercise  limits 
to  correspond  to  the  proposed  increase 
in  position  limits. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx,  and  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 


'  Position  limiu  impose  a  ceiling  on  the  number 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  [i.e.,  aggregating  long  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  investor  or  group  of  investors 
acting  in  concert. 

'  Exercise  limits  prohibit  an  investor  or  group  of 
investors  acting  in  concert  from  exercising  more 
than  a  specified  number  of  puts  or  calls  in  a 
particular  class  ttrithin  five  consecutive  business 
days. 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  amend 
Exchange  Rules  1001  and  lOOlA  to  raise 
position  limits  for  both  equity  options 
and  narrow-based  index  options  traded 
on  the  Phlx.  Specifically.  Commentary 
.05  to  Phlx  Rule  1001  would  be 
amended  to  increase  position  limits  to 
4,500.  7.500,  or  10,500  contracts  and 
Rule  100lA(b)(l)  would  nilwA  narrow- 
based  index  option  position  limits  of 
5,500,  7,500.  or  10.500  contracts.  In 
addition,  a  corresponding  change  to 
Phlx  Rules  1002  and  1002A  would 
increase  exercise  limits,  which  are 
based  on  position  limits. 

The  current  equity  option  position 
limits  are  expressed  in  three  tiers. 
Commentary  .05  to  Rule  1001  provides 
that  position  limits  for  Phlx  equity 
options  are  3,000,  5,500,  or  8.000 
contracts,  depending  upon  the  volume 
in  the  underlying  stock,  the  number  of 
shares  outstanding  of  the  underlying 
stock,  or  a  combination  of  both  tlie 
trading  volume  and  the  number  of 
shares  outstanding  of  the  underlying 
stock.  These  position  limits,  which  are 
standard  among  all  of  the  options 
exchanges,  have  been  in  place  since 
1985.^  In  recent  years,  the  Exchange  has 
been  encouraged  by  its  members  and 
customers  to  propose  an  increase  in 
position  limits. 

The  Exchange  believes  that  the 
proposed  limits  of  4,500,  7,500,  or 
10,500  contracts  should  increase  the 
depth  and  liquidity  of  the  markets  for 
individual  equity  options.  Based  on 
member  and  customer  requests,  the 
Exchange  has  realized  that  the  current 
position  limit  levels  discourage  market 
participation  by  large  investors  and  the 
institutions  that  compete  to  facilitate  the 
trading  interests  of  large  investors. 
Accordingly,  the  Phlx  is  proposing  to 
raise  position  limits  to  accommodate  the 
liquidity  and  hedging  needs  of  large 
investors  and  tlie  facilitators  of  those 
investors.  The  Phlx  also  believes  that 
higher  position  limits  would 
accommodate  the  hedging  needs  of 
Exchange  market  makers  and 


'  See  Securities  Exchange  Act  Release  No  21907 
(March  29.  1965).  50  FR  13440 
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specialists,  who  are  also  restricted  by 
current  levels. 

The  Exchange  has  considered  the 
effects  of  increased  position  limits  on 
the  marketplace  recognizing  the 
purposes  of  these  limits  in  (1) 
preventing  manipulation;  (2)  capping 
the  amounts  illegal  insider  traders  could 
accumulate;  and  (3)  protecting  against 
disruption  of  the  markets  for  both  the 
option  as  well  as  the  underlying 
security.  In  this  regard,  a  recent  review 
conducted  by  Lhe  Fhlx  concluded  that 
there  have  been  no  reported  formal 
disciplinary  actions  by  any  national 
options  exchange  which  snrve  to  link,  as 
a  contributing  fa<.1or,  (ourenl  position 
and  exercisa  leva's  to  a  charjjo  of 
manipulation  or  mini-manipulnlion.*  In 
addition,  the  review  t  onclcicd  that 
there  have  been  no  reported  instances 
ly  nationtil  exchanges  or  the 
Commission  to  ovidance  that  insiders 
eslablishftd  positions  at  ur  nt'di  existing 
position  limits  in  connection  with 
alleged  illeeal  insider  activity. 

Of  related  support,  a  Phlx  survey  of 
national  options  exrhanges  concluded 
that  customers  and  firms  routi.iely 
establish  positions  at  or  noar  airrent 
limits  in  connection  with  bona  fide 
trading  and  hedging  strategies  and  often 
file  exemption  reqxiests  with  the 
exchanges  to  p>ermit  higher  limits.  The 
Phlx  notes  that  it  is  the  policy  of  each 
of  the  options  exchanges,  however,  not 
to  provide  equity  option  position  limit 
exemptions  to  customers  or  firms,  and 
to  only  provide  exemptions  to  floor 
traders  where  the  obligation  to  maintain 
fair  and  orderly  markets  for  the 
execution  of  customer  orders  takes 
precedence.  The  Phbt  also  notes  that  it 
nevertheless  continues  to  monitor  the 
markets  for  evidence  of  manipulation  or 
disruption  caused  by  investors  writh 
positions  at  or  near  current  position  or 
exercise  limits,  and  maintain,  that  the 
new  limits  will  not  diminish  the 
«ar\'eillanc8  function  of  the  Exchange. 

Position  limits  were  increased  in 
1980.  1983,  and  1985.  However,  since 
the  1985  changes,  there  have  been  no 
further  increases  in  position  limits, 
despite  substantial  changes  in  the 
ourketplace.  Most  notable  among  the 
tiunges  is  an  appreciable  growth  in 
equity  options  trading.  In  addition, 
■urveillance  procedures  have  become 
ioczBasingly  sophisticaled  and 
•utomated. 


With  respect  to  the  position  limits 
proposed  on  narrow-based  index 
options,  the  Phlx  cvirrently  trades 
options  on  three  narrow-based  indexes: 
the  Gold-Silver  Index  ("XAU").  the 
Utility  Index  ("UTY").  and  the  KBW/ 
PHLX  Bank  Index  ("BKX'O.  The  existing 
three-tiered  system  for  index  options  is 
based  on  the  degree  of  concentration  of 
a  component  stock  of  the  index.'  The 
three  levels  of  position  limits  are 
currently  4,000,  6,000,  or  8.000 
contracts.  For  the  same  reasons 
enumerated  above  respecting  equity 
options,  the  Exchange  proposes  to 
increase  these  limits  to  5,500,  7,500,  or 
10.500  contracts. 

In  addition,  the  Exchange  notes  that 
the  position  limits  for  its  broad-based 
index  options,  the  Value  Line  Index 
("VLE")  option,  and  the  National  OTC 
("XOC")  options,  are  subject  different, 
higher  limits  pursuant  to  Rule 
1001A{a).^  The  Phlx  is  proposing  to 
increase  position  and  exercise  limits  for 
XOC  options  to  15.000  contracts. 
Currently.  Rule  1001A(a)(2)  provides 
that  the  position  limit  for  XOC  is  10.000 
contracts.  This  proposal  recognizes  a 
recent  increase  in  trading  interest  in 
XOC  options. 

In  its  release  approving  the  current 
position  limits,  the  Commission 
acknowledged  that  a  gradual, 
evolutionary  approach  has  been  adopted 
by  the  Commission  and  the  exchanges 
in  increasing  position  and  exercise 
limits.'  At  this  time,  the  Phbt  is 
proposing  a  50%  increase  in  the  lowest 
tier  of  3,000  contracts;  a  37%  increase 
for  options  currently  at  the  5,500 
contract  limit;  and  a  31%  increase  in  the 
highest  tier,  currently  at  8.000  contracts. 
With  respect  to  narrow-based  index 
options,  the  proposed  increases 
represent  a  38%  increase  over  the 
current  4.000  contract  level;  a  25% 
increase  from  6.000  to  7.500  contracts; 
and  a  31%  increase  fitjm  the  current 
8.000  contract  level.  The  Phlx  is  also 
proposing  a  50%  increase  in  XOC 
position  and  exercise  limits.  The 
Exchange  believes  that  these  proposed 
increases  are  consistent  with  the  gradual 
evolution  cited  by  the  Commission, 
because  the  proposed  levels  represent 
reasonable  increases  which  are  in  line 
with  prior  changes." 


*  On  January  e.  ISSS.  a  turvay  wai  anductad  by 
Canld  D  O'Connall.  Vic«  PrMident.  MaiktM 
SurvaUlanca.  Phlx.  which  inciudwi  Jef&ey  Shioer. 
Chicago  Board  Options  Exchange,  Inc.  ("CBOrT; 
Gaorga  Packman.  Amancao  SHxk  Exchao^  Inc. 
C'Amax");  David  Sonak.  Pacific  Slock  Exchange. 
Inc  I'-PSE"");  and  AgnaaGauUa.  Mew  York  Stock 
Exchange,  Inc.  ("JTYSV]. 


■  See  Phlx  Rule  lOOlA. 

•  Phlx  Rule  1001  A(aHl)  provides  Chat  the  position 
limit  for  VLE  i»  2S.000  contracts  total,  with  no  more 
than  ISJXX)  contracts  in  the  nearest  expiration 
month,  aggregating  positions  in  VLE  options,  which 
are  European  style,  as  well  as  longtenn  XVL 
contracts. 

'  See  supra  note  3. 

*The  moat  recent  position  limit  changes  in  198S 
represented  a  20%  increase  (or  Ihoaa  option*  that 
remained  in  the  lowest  tier;  a  37%  increase  for 


The  Exchange  notes  that  by  increasing 
position  limits,  the  automatic  hedge 
exemption  contained  in  Phlx  Rule  1001, 
Commentary  .07  would  also  be  affected. 
This  provision  permits  certain 
transactions  to  exceed  established 
equity  option  position  and  exercise 
limits  up  to  double  those  levels.' 
Accordingly,  under  this  proposal,  the 
maximum  levels  would  increase  to 
9,D00, 15.000,  or  21.000  contracts.  The 
Exchange  believes  that  increasing  the 
maximum  levels  of  the  automatic  hedge 
exemption  should  provide  greater  depth 
and  liquidity,  hence,  greater  protection 
against  market  declines,  to  institutional 
customers  seeking  to  hedge  stock 
portfolios  by  trading  stock  options. 

The  Exchange  befieves  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Phlx  believes 
that  the  proposal  to  increase  equity 
option  and  narrow-based  index  option 
position  and  exercise  limits  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  protect  investors  and  the 
public  interest  consistent  with  Section 
6(b)(5)  of  the  Act.  The  Exchange  further 
believes  that  the  proposed  rule  change 
should  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  by  providing  market 
opportunity  to  investors  constricted  by 
current  position  limit  levels.  The  Phlx 
also  believes  that  by  stimulating  market 
participation  and  thereby  increasing 
opdon  market  depth  and  liquidity,  the 
proposed  rule  change  should  promote 
just  and  equitable  principles  of  trade.  At 
the  same  time,  the  Phlx  believes  that  the 
proposed  position  limits  should 
continue  to  prevent  fraudulent  and 
manipulative  acts  and  practices  as  well 


options  that  moved  from  the  4.000  to  the  5.S00 
contract  level;  a  100%  increase  for  options  in  the 
highest  tier,  for  which  limits  increased  from  4,000 
to  8.000  contracts:  and  a  120%  increase  for  the  few 
options  for  wbith  position  limits  may  have 
increased  from  2.500  to  5,500  contracts.  Previously, 
when  all  options  were  governed  by  a  2,000  contract 
position  limit,  the  1963  rh^nga^  raprasoDted 
increases  of  25%  and  100%. 

*  Specifically,  the  following  types  of  opbons 
positions  where  each  option  contract  is  "hedged" 
by  100  shares  of  stock  are  eHgible  for  the  automatic 
hedge  exemption:  (1)  long  call  and  short  stock;  (2) 
short  call  and  long  stock:  (3)  long  put  and  long 
stock:  and  (4)  short  put  and  short  stock.  This 
exemption  was  Intended  to  accommodate  certain 
posibons  that  are  hedged,  without  iaopardizii^ 
market  manipulation  and  disniplicn  concerns. 
Such  concerns  are  greatly  reduced  under  the  hedge 
exemption  because  any  options  position*  in  i 
of  the  established  limits  must  b*  tuUj  I    ' 
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as  protect  investors  and  the  public 
interest  by  limiting  the  ability  to  disrupt 
and  manipulate  the  markets  for  options 
as  well  as  the  underlying  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tliat  are  filed  within  tlie 
Commission,  and  sll  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
rerer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  June 
11. 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Mai'garat  H.  McFuiand. 

Deputy  Secretary. 

(FR  Doc.  93-12118  Filed  5-20-93;  8:45  ami 
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[R«lMM  No.  34-32312;  File  No.  SR-NASD- 
93-3] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Limited  Partnership  Rollup 
Transactions 

May  17, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("1934 
Act").  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  February  3, 1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
and  amended  on  May  14, 1993,'  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Following  is  the  text  of  a  proposed 
rule  change  to  Appendix  F  to  Article  III, 
section  34  of  the  Rules  of  Fair  Practice 
("Appendix  F")  and  Schedule  D  to  the 
By-Laws  ("Schedule  D").  New  language 
is  italicized;  deleted  language  is  in 
brackets. 

Appendix  F  to  Article  III,  Section  34  of 
the  Rules  of  Fair  Practice 

Sec.  1 

No  member  or  person  associated  with 
a  member  shall  participate  in  a  public 
offering  of  a  direct  participation 
program  or  a  limited  partnership  rollup 
transaction  (of  a  direct  participation 
program]  except  in  accordance  with  this 
Appendix. 

Definitions 


">17  CFR  200  30-3(aKl2)  (1992) 

'  Amendment  No.  1  superMded  the  original  rule 
filing  Amendment  No.  2  amended  the  rule 
language  under  Item  1  of  Form  19b-4  and  the 
NASD'i  Statement  of  Purpo*e  of  the  Proposed  Rule 
Qtange  under  Item  3  of  Fonn  19b-t  in  retpon*«  to 
comment*  of  SEC  >UfI.  Amendmanti  3  and  4  made 
technical  change*  to  the  rule. 


(b)  The  following  terms  shall  have  the 
stated  meaning  when  used  in  this 
Appendix: 

(1)  Cash  Available  For  Distribution — 
cash  flow  less  amount  set  aside  for 
restoration  or  creation  of  reserves. 

(2)  Cash  Flow — cash  funds  provided 
from  operations,  including  lease 
payments  on  net  leases  from  builders 
and  sellers,  without  deduction  for 
depreciation,  but  after  deducting  cash 
funds  used  to  pay  all  other  expenses, 
debt  payments,  capital  improvements 
and  replacements. 

(3)  Dissenting  Limited  Partner— a 
holder  of  a  beneficial  interest  in  a 
limited  partnershio  that  is  the  subject  of 
a  limited  partnership  rollup  transaction 
who  casts  a  vote  against  the  transaction 
and,  during  the  period  in  which  the 
offer  is  outstanding,  registers  a  dissent 
from  the  terms  of  the  transaction  with 
the  party  responsible  for  tabulating  the 
votes  or  tenders. 

1(1)1  (4)  Fair  Market  Net  Worth— (no 
change) 

(5)  Limited  Partner  or  Investor  in  a 
Limited  Partnership — (he  purchaser  of 
an  interest  in  a  direct  participation 
program  that  is  a  limited  partnership 
who  is  not  involved  in  the  day-to-day 
management  of  the  limited  partnership 
and  bears  limited  liability. 

(6)  Limited  Partnership — an 
unincorpotated- association  that  is  a 
direct  participation  program  organized 
as  a  limited  partnership  whose  partners 
are  one  or  more  general  partners  and 
one  or  more  limited  partners,  which 
conforms  to  the  provisions  of  the 
Revised  Uniform  Limited  Partnership 
Act  or  the  applicable  statute  that 
regulates  the  organization  of  such 
partnership. 

(7)  [Rollup  or]  Limited  Partnership 
Rollup  Transaction  [of  a  Direct 
Participation  Program]  a  transaction 
involving  [an  acquisition,  mergHr  or 
consolidation  of  at  least  one  dirott 
participation  program,  not  currently 
listed  on  a  registered  national  securities 
exchange  or  the  NASDAQ  System,  into 
another  public  direct  participation 
program  or  a  public  corporation  or  a 
public  trust]  the  combination  or 
reorganization  of  one  or  more  limited 
partnerships,  directly  or  indirectly,  in 
which  some  or  all  investors  in  the 
limited  partnership(s)  receive  new 
securities  or  securities  in  another  entity 
where: 

(A)  the  investors'  limited  partnership 
securities  are  not  reported  under  a 
transaction  reporting  plan  declared 
effective  before  January  1,  1991,  by  the 
Securities  and  Exchange  Commission 
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under  Section  llAofthe  Securities 
Exchange  Act  a^  1934;  •• 

(B)  the  investors  receive  new 
securities  or  securities  in  another  entity 
that  are  reported  under  a  transaction 
reporting  plan  declared  effective  before 
January  J,  1991.  by  the  Securities  and 
Exchange  Commission  under  Section 

1  lA  of  Uie  Securities  Exchange  Act  of 
1934: 

(C)  investors  in  any  of  the  limited 
partnerships  are  subject  to  a  significant 
adverse  change  unrelated  to  the 
business  form  of  the  new  entity  with 
respect  to  voting  rights,  the  term  of 
existence  of  the  entity,  management 
compensation,  or  investment  objectives: 
and 

(D)  each  limited  partner  is  not 
provided  an  option  to  receive  or  retain 
a  security  under  substantially  the  same 
terms  and  conditions  as  the  original 
issue,  as  determined  pursuant  to  the 
standards  applicable  to  dissenting 
limited  partners  set  forth  below  in 
subparagraph  (c)(l)(ii)  to  Section  6 
hereof- 
Provided,  however,  that  for  purposes  of 
this  subsection,  a  limited  partnership 
roUup  transaction  does  not  include  a 
transaction  involving: 

(i)  securities  to  be  issued  or 
exchanged  that  are  not  required  to  be 
and  are  not  registered  under  the 
Securities  Act  of  1933: 

(ii)  only  limited  partnership(s)  having 
a  pre-existing  operating  policy  or 
practice  of  retaining  cash  available  for 
distribution  and  reinvesting  proceeds 
from  the  sale,  financing  or  refinancing 
of  assets: 

(iiij  a  proposal  by  an  independent, 
non-affiliated  third  party  to  succeed  to 
the  interest  of  a  general  partner(s)  or 
sponsoiis)  interest  that  is  approved  by 
66^/3%  of  the  investors  in  each  limited 
partnership,  provided,  however,  that  as 
a  result  of  the  transaction  the  existing 
general  partneris]  are  entitled  to  receive 
only  compensation  expressly  provided 
for  in  the  pre-existing  partnership 
agreements  of  the  limited  partnerships: 
or 

(iv)  only  limited  partnerships  where 
the  interests  of  the  limited  partners  are 
repurchased,  recalled  or  exchanged 
pursuant  to  the  terms  of  the  pre-existing 
limited  partnership  agreement  for 
securities  in  an  operating  company 
specifically  identified  at  the  time  of  the  ' 
formation  of  the  original  limited 
partnership. 

(8)  ^danagement  Fee—a  fee  paid  to 
the  sponsor,  general  partneris],  their 


*  •  Transaction  reporting  plans  under  Section  1  lA 
were  declared  effective  prior  to  January  J,  1991  for 
the  Nasdaq  SationaJ  Market  System,  the  New  York 
Stock  Exchange,  and  the  American  Stock  Exchange. 


affiliates,  or  other  persons  for 
management  and  administration  of  a 
direct  participation  program. 

((2)1  (9)  Organization  and  Offering 
Expenses— (no  change) 
1(3)1  llO)  Participant— {no  chan^) 
[(4)1  (11)  Person— <no  chance) 
1(5)1  {12)  Prospectus — (no  change) 
1(8)1  [13)  Registration  Stateraent--(no 
change) 

ll4)  Solicitation  Expenses  direct 
marketing  expenses  incurred  by  a 
member,  in  connection  with  a  rollup  of 
a  direct  participation  program  or  a 
limited  partnership  rollup  transaction, 
such  as  telephone  calls,  broker/dealer 
fact  sheets,  members'  legal  and  other 
fees  related  to  the  solicitation,  as  well  as 
direct  solicitation  compensation  to 
members. 

(15)  Transaction  Costs — costs 
incurred  in  connection  with  a  limited 
partnership  rollup  transaction, 
including  printing  and  mailing  the 
proxy,  prospectus  or  other  documents: 
legal  fees  not  related  to  the  solicitation 
of  votes  or  tenders:  financial  advisory 
fees:  investment  banking  fees:  appraisal 
fees:  accounting  fees:  independent 
committee  expenses:  travel  expenses: 
and  all  other  fees  related  to  the 
preparatory  work  of  the  transaction,  but 
not  including  costs  that  would  have 
otherwise  been  incurred  by  the  subject 
limited  partnerships  in  the  ordinary 
course  of  business  or  solicitation 
expenses. 

Sec.  6  Participation  In  Rollups 

(a)  No  member  or  person  associated 
with  a  member  shall  participate  in  the 
solicitation  of  [receive  compensation  for 
soliciting!  voles  or  tenders  from 
participants  in  connection  with  a  rollup 
of  a  direct  participation  program  or 
programs,  irrespective  of  the  form  of  the 
entity  resulting  from  the  rollup  (i.e.,  a 
partnership,  real  estate  investment  trust 
or  corporation),  unless  (such)  any 
compensation  received  by  the  member: 

(1)  is  payable  and  equal  in  amount 
regardless  of  whether  the  participant 
votes  affirmatively  or  negatively  in  the 
proposed  roilup; 

(2)  in  the  aggregate,  does  not  exceed 
2%  of  the  exchange  value  of  the  newly- 
created  securities;  and 

(3)  is  paid  regardless  of  whether  the 
participants  reject  the  proposed  rollup. 

(b)  No  member  or  person  associatea 
with  a  member  shall  participate  in  the 
solicitation  of  votes  or  tenders  in 
connection  with  the  rollup  of  a  direct 
participation  program  unless  the  general 
partners)  or  sponsors)  proposing  the 
rollup  agrees  to  pay  all  solicitation 
expenses  related  to  the  rollup,  including 
all  preparatory  work  related  thereto,  in 


the  event  the  rollup  ic  (not  approved) 
rejected. 

For  purposes  of  paragraphs  (a)  and  (bf, 
a  rollup  of  a  direct  participation 
program  shall  mean  a  transaction 
involving  an  acquisition,  merger  or 
consolidation  of  at  least  one  direct 
participation  program,  not  currently 
listed  on  a  registered  national  securities 
exchange  or  traded  on  the  Nasdaq 
System,  into  another  public  direct 
participation  program  or  a  public 
corporation  or  a  public  trust. 

(c)  No  member  or  person  associated 
with  a  member  shall  participate  in  any 
capacity  in  a  limited  partnership  rollup 
transaction  if  the  transaction  is  unfair  or 
unreasonable. 

(1)  A  limited  partnership  rollup 
transaction  will  be  presumed  not  to  be 
unfair  or  unreasonable  if  the  limited 
partnership  rollup  transaction  provides 
for  the  right  of  dissenting  limited 
partners: 

(i)  to  receive  compensation  for  their 
limited  partnership  units  based  on  an 
appraisal  of  the  limited  partnership 
assets  performed  by  an  independent 
appraiser  unaffiliated  with  the  sponsor 
or  general  partner  of  the  program  which 
values  the  assets  as  if  sold  in  an  orderly 
manner  in  a  reasonable  period  of  time, 
plus  or  minus  other  balance  sheet  items, 
and  less  the  cost  of  sale  or  refinancing 
and  in  a  manner  consistent  with  the 
appropriate  industry  practice. 
Compensation  to  dissenting  limited 
partners  of  limited  partnership  rollup 
transactions  may  be  cash,  secured  debt 
instruments,  unsecured  debt 
instruments,  or  freely-tradeable 
securities:  provided,  however,  that: 

(A)  limited  partnership  rollup 
transactions  which  utilize  debt 
instruments  as  compensation  must 
provide  for  a  trustee  and  an  indenture 
to  protect  the  rights  of  the  debt  holders 
and  provide  a  rate  of  interest  equal  to 
at  least  120%  of  the  applicable  federal 
rate  as  determined  in  accordance  with 
Section  1274  of  the  Internal  Revenue 
Code  of  1986: 

(B)  limited  partnership  rollup 
transactions  which  utilize  unsecured 
debt  instruments  as  compensation,  in 
addition  to  the  requirements  of 
subparagraph  (A),  must  limit  total 
leverage  to  70%  of  the  appraised  value 
of  the  assets: 

(C)  all  debt  securities  must  have  a 
term  no  greater  than  8  years  and 
provide  for  prepayment  with  80%  of  the 
net  proceeds  of  any  sale  or  refinancing 
of  the  assets  previously  owned  by  the 
partnership  entities  subject  to  the 
limited  partnership  rollup  transaction 
or  any  part  thereof:  and 

(D)  freely-tradeable  securities  utilized 
as  compensation  to  dissenting  limited 
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partner*  must  be  pnviousiy  listed  on  a 
national  securities  exchange  or 
previously  traded  on  the  Nasdaq  System 
prior  to  the  limited  partnership  roUup 
transaction,  and  the  number  of 
securities  to  be  received  in  return  for 
limited  partnership  interests  must  be 
determined  in  relation  to  the  average 
last  sale  price  of  the  freely-tradeable 
securities  in  the  20-day  period  following 
the  effective  date  of  the  limited 
partnership  roUup  transaction.  If  the 
issuer  of  the  freely-tradeable  securities 
is  affiliated  with  the  sponsor  or  general 
partner,  newly  issued  securities  to  be 
utilized  as  compensation  to  dissenting 
limited  partners  shall  not  represent 
more  than  20  percent  of  the  issued  and 
outstanding  snares  of  that  class  of 
securities  after  giving  effect  to  the 
issuance.  For  purposes  of  the  preceding 
sentence,  a  sponsor  or  general  partner  is 
"affiliated"  with  the  issuer  of  the  freely 
tradeable  securities  if  the  sponsor  or 
general  partner  receives  any  material 
compensation  from  the  issuer  or  its 
affiliates  in  conjunction  with  the  limited 
partnership  rollup  transaction  or  the 
purchase  of  the  general  partner's 
interest:  provided,  however,  that  nothing 
herein  shall  restrict  the  ability  of  a 
sponsor  or  general  partner  to  receive 
any  payment  for  its  equity  interests  and 
compensation  as  otherwise  provided  by 
this  section; 

(ii)  to  receive  or  retain  a  security  with 
substantially  the  same  terms  and 
conditions  as  the  security  originally 
held.  Securities  received  or  retained  will 
be  considered  to  have  the  same  terms 
and  conditions  as  the  security  originally 
held  if: 

(A)  there  is  no  material  adverse 
change  to  dissenting  limited  partners' 
rights  with  respect  to  the  business  plan 
or  the  investment,  distribution  and 
liquidation  policies  of  the  limited 
partnership:  and 

(B)  the  dissenting  limited  partners 
receive  substantially  the  same  rights, 
preferences  and  priorities  as  they  had 
pursuant  to  the  security  originally  held; 
or 

(Hi)  to  receive  other  comparable  rights 
including,  but  not  limited  to: 

(A)  approval  of  the  limited 
partnership  rollup  transaction  by  75% 
of  the  outstanding  units  of  each  of  the 
individual  participating  limited 
partnerships  and  the  exclusion  of  any 
individual  limited  partnership  from  the 
limited  partnership  rollup  transaction 
which  fails  to  reach  the  75%  threshold. 
The  third-party  appointed  to  tabulate 
votes  and  dissents  pursuant  to 
subparagraph  (c)(2XiiMD)  to  Section  6 
shall  submit  the  results  of  such 
tabulation  to  the  NASD; 


(B)  review  of  the  limited  partnership 
rollup  transaction  by  an  independent 
committee  of  persons  not  affdiated  with 
the  general  partneris)  or  sponsor. 
Whenever  utilized,  the  independent 
committee: 

a.  shall  include  fair  representation  of 
the  interests  of  all  limited  partners 
subject  to  the  limited  partnership  rollup 
transaction; 

b.  shall  have  access  to  the  books  and 
records  of  the  partnerships; 

c.  shall  prepare  a  report  to  the  limited 
partners  subject  to  the  limited 
partnership  rollup  transaction  that 
presents  its  findings  and  conclusions, 
including  any  minority  views; 

d.  sbaJl  have  the  authority  to 
negotiate  the  proposed  transaction  with 
the  general  partner  cr  sponsor  on  behalf 
of  the  limited  partners,  but  not  the 
authority  to  approve  the  transaction  on 
behalf  of  the  limited  partners; 

e.  shall  not  deliberate  for  a  period 
longer  than  60  days,  although 
extensions  will  be  permitted  if 
unanimously  agreed  upon  by  the 
members  of  the  independent  committee 
or  if  approved  by  the  SASD; 

f.  may  be  compensated  and 
reimbursed  by  the  limited  partnerships 
subject  to  the  limited  partnership  rollup 
transaction  and  shall  have  the  ability  to 
retain  independent  counsel  and 
financial  advisors  to  represent  all 
limited  partners  at  the  limited 
partnerships'  expense  provided  the  fees 
are  reasonable;  and 

g.  shall  be  entitled  to  indemnification 
to  the  maximum  extent  permitted  by 
law  from  the  limited  partnerships 
subject  to  the  limited  partnership  rollup 
transaction  from  claims,  causes  of 
action  or  lawsuits  related  to  any  action 
or  decision  made  in  furtherance  of  their 
responsibilities:  provided,  however,  that 
general  partners  or  sponsors  may  also 
agree  to  indemnify  the  independent 
committee;  or 

(C)  any  other  comparable  rights  for 
dissenting  limited  partners  proposed  by 
general  partners  or  sponsors,  provided, 
however,  that  the  general  partnerfs)  or 
sponsor(s)  demonstrates  to  the 
satisfaction  of  the  NASD  or,  if  the  NASD 
determines  appropriate,  to  the 
satisfaction  of  an  independent 
committee,  that  the  rights  proposed  are 
comparable. 

(2 J  Regardless  of  whether  a  limited 
partnership  rollup  transaction  is  in 
compliance  with  Subsection  6(c)(1).  a 
limited  partnership  rollup  transaction 
will  be  presumed  to  be  unfair  and 
unreasonable: 

(i)  if  the  general  partnerfs): 

(A)  converts  an  equity  interest  in  any 
limited  partnership(s)  subject  to  a 
limited  partitership  rollup  transaction 


for  which  cortskkration  was  not  paid 
and  which  was  not  otherwise  provided 
for  in  the  limited  partnership  agreement 
and  disclosed  to  limited  partners,  into  a 
voting  interest  in  the  new  entity 
(provided,  however,  an  interest 
originally  obtained  in  order  to  comply 
with  the  provisions  of  Internal  Revenue 
Service  Revenue  Proclamation  89-12 
may  be  converted); 

(a)  fails  to  follow  the  valuation 
provisions  in  the  limited  partnership 
agreements  of  the  subject  limited 
partrwrships  when  valuing  their  limited 
partnership  interests;  or 

(C)  utilizes  a  future  value  of  their 
equity  interest  in  the  limited  partnership 
rather  than  the  current  value  of  their 
equity  interest,  as  determined  by  an 
appraisal  conducted  in  a  manner 
consistent  with  paragraph  (c)(l)(i)  of 
Section  6,  when  determining  their 
interest  in  the  new  entity; 

(ii)  as  to  voting  rights,  if: 

(A)  the  voting  rights  in  the  entity 
resulting  from  a  limited  partnership 
rollup  transaction  do  not  generally 
follow  the  original  voting  rights  of  the 
limited  partnerships  participating  in  the 
limited  partnership  rollup  transaction; 
provided,  however,  that  changes  to 
voting  rights  may  be  effected  if  the 
NASD  determines  that  such  changes  are 
not  unfair  or  if  the  changes  are 
approved  by  an  independent  committee: 

(B)  a  majority  of  the  interests  in  an 
entity  resulting  from  a  limited 
partnership  rollup  transaction  may  not, 
without  concurrence  by  the  sponsor, 
general  partnerfs),  board  of  directors  or 
trustee,  depending  on  the  form  of  entity, 
vote  to: 

a.  amend  the  limited  partnership 
agreement,  articles  of  incorporation  or 
by-laws,  or  indenture; 

b.  dissolve  the  entity; 

c.  remove  management  and  elect  new 
management;  or 

d.  approve  or  disapprove  the  sale  of 
substantially  all  of  the  assets  of  the 
entity; 

(C)  the  general  partnerfs)  or 
sponsorfs)  proposing  a  limited 
partnership  rollup  transaction  does  not 
provide  each  limited  partner  with  a 
document  which  instructs  the  limited 
partner  on  the  proper  procedure  for 
voting  against  or  dissenting  from  the 
transaction;  or 

(D)  the  general  partneifs)  or 
sponsorfs)  does  not  utilize  an 
independent  third  party  to  receive  and 
tabulate  all  votes  and  dissents  in 
connection  with  the  limited  partnership 
rollup  transaction,  and  require  that  the 
third  party  make  the  tabulation 
available  to  the  general  partner  and  any 
limited  partner  upon  request  at  any  time 
during  and  after  voting  occurs; 
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iiii)  as  to  transaction  costs,  if: 
(A)  transaction  costs  of  a  rejected 
l.mited  partnership  rollup  transaction 
are  not  apportioned  between  general 
and  limited  partners  of  the  subject 
limited  partnerships  according  to  the 
pnal  vote  on  the  proposed  transaction 
as  follovfs: 

a.  the  general  partnerfs)  or  sponsorfs) 
tear  all  transaction  costs  in  proportion 
to  the  total  number  of  abstentions  and 
votes  to  reject  the  limited  partnership 
niZ/iip  transaction;  and 

b.  limited  partners  bear  transaction 
costs  in  proportion  to  the  number  of 
votes  to  approve  the  limited  partnership 
rollup  transaction:  or 

IB)  individual  limited  partnerships 
that  do  not  approve  a  limited 
partnership  rollup  transaction  are 
required  to  pay  any  of  the  transaction 
costs,  and  the  general  partner  or 
sponsor  is  not  required  to  pay  the 
transaction  costs  on  behalf  of  the  non- 
approving  limited  partnerships,  in  a 
limited  partnership  rollup  transaction  in 
*\hich  one  or  more  limited  partnerships 
determines  not  to  approve  the 
transaction,  but  where  the  transaction  is 
consummated  with  respect  to  one  or 
more  approving  limited  partnerships;  or 

(iv)  as  to  fees  of  general  partners,  if: 

(A)  general  partners  are  not  prevented 
from  receiving  both  unearned 
management  fees  discounted  to  a 
present  value  (if  such  fees  were  not 
previously  provided  for  in  the  limited 
partnership  agreement  and  disclosed  to 
limited  partners)  and  new  asset-based 
/pes; 

(B)  property  management  fees  and 
uther  general  partner  fees  are 
inappropriate,  uruvasonable  and  more 
than,  or  not  competitive  with,  what 
^ouldbe  paid  to  third  parties  for 

f  erf  arming  similar  services;  or 
iCI  changes  in  fees  which  are 
subatanliol  and  adverse  to  limited 
(Hirtners  ore  not  approved  by  an 
independent  committee  according  to  the 
fiicli  mid  circumstances  of  each 
tini'<,iirtion 

S4.h»<)ulp  D  to  the  NASD  By-Laws 

Part  I 

l)«iniiilions 

For  purposes  of  Schedule  D,  unless 
tlif>  rnntext  requires  otherwise: 
•        •        •        • 

(5/  "Cash  available  for  distribution" 
means  cosh  flow  of  a  limited 
partnership  less  amount  set  aside  for 
n'stomtion  or  creation  of  reserves. 

lai  "Cash  flow"  means  cash  funds 
provided  from  limited  partnership 
opf  rations,  including  lease  payments  on 
net  leases  from  builders  and  sellers, 
mttiout  deduction  for  depreciation,  but 


after  deducting  cash  funds  used  to  pay 
all  other  expenses,  debt  payments, 
capital  improvements  and 
replacements. 

1(5))  (7)  "Capital  and  surplus"  (no 
change) 

[(6)]  (8)  "Consolidated  Quotations 
Service"  (no  change) 

(9)  "Dissenting  Limited  Partner" — a 
holder  of  a  beneficial  interest  in  a 
limited  partnership  that  is  the  subject  of 
a  limited  partnership  rollup  transaction 
who  casts  a  vote  against  the  transaction 
and,  during  the  period  in  which  the 
offer  is  outstanding,  registers  a  dissent 
from  the  terms  of  the  transaction  with 
the  party  responsible  for  tabulating  the 
votes  or  tenders. 

((7)1  (10)  "Firm  commitment  offering" 
(no  change) 

(1 1)  "Umited  partner"  or  "investor  in 
a  limited  partnership"  means  the 
purchaser  of  an  interest  in  a  direct 
participation  program,  as  defined  in 
Article  UI,  Section  34  of  the  Rules  of 
Fair  Practice,  that  is  a  limited 
partnership  who  is  not  involved  in  the 
day-to-day  management  of  the  limited 
partnership  and  bears  limited  liability. 

(12)  "Limited  partnership"  means  an 
unincorporated  association  that  is  a 
direct  participation  program,  as  defined 
in  Article  III,  Section  34  of  the  Rules  of 
Fair  Practice,  organized  as  a  limited 
partnership  whose  partners  are  one  or 
more  general  partners  and  one  or  more 
limited  partners,  which  conforms  to  the 
provisions  of  the  Revised  Uniform 
Limited  Partnership  Act  or  the 
applicable  statute  that  regulates  the 
organization  of  such  partnership. 

(13)  "Limited  Partnership  Rollup 
Transaction"  means  a  transaction 
involving  the  combination  or 
reorganization  of  one  or  more  limited 
partnerships,  directly  or  indirectly,  in 
which  some  or  all  investors  in  the 
limited  partnership(s)  receive  new 
securities  or  securities  in  another  entity 
where: 

(A)  the  investors'  limited  partnership 
securities  are  not  reported  under  a 
transaction  reporting  plan  declared 
effective  before  January  1,  1991,  by  the 
Securities  and  Exchange  Commission 
under  Section  llAofthe  Securities 
Exchange  Act  of  1934;* 

(B)  the  investors  receive  new 
securities  or  securities  in  another  entity 
that  are  reported  under  a  transaction 
reporting  plan  declared  effective  before 
January  1,  1991,  by  the  Securities  and 
Exchange  Commission  under  Section 

1  lA  of  the  Securities  Exchange  Act  of 
1934; 


'  Transaction  reporting  plant  under  Section  UA 
nvrs  declared  effective  prior  to  fanuary  1,  1991  for 
the  Sasdaq  National  Market  Syrtem.  the  New  York 
Stock  Exchange,  and  the  American  Stock  Exchange. 


(C)  investors  in  any  of  the  limited 
partnerships  are  subject  to  a  significant 
adverse  change  unrelated  to  the 
business  form  of  the  new  entity  with 
respect  to  voting  rights,  the  term  of 
existence  of  the  entity,  management 
compensation,  or  investment  objectives: 
and 

(D)  each  limited  partner  is  not 
provided  an  option  to  receive  or  retain 
a  security  under  substantially  the  same 
terms  and  conditions  as  the  original 
issue,  as  determined  pursuant  to  the 
standards  applicable  to  dissenting 
limited  partners  set  forth  below  in 
subparagraph  (a)(2)  of  Part  III,  Section 
3  hereof; 

Provided,  however,  that  for  purposes 
of  this  subsection,  a  limited  partnership 
rollup  transaction  does  not  include  a 
transaction  involving: 

(i)  securities  to  be  issued  or 
exchanged  that  are  not  required  to  be 
and  are  not  registered  under  the 
Securities  Act  of  1 933; 

(ii)  only  limited  partnership(s)  having 
a  pre-existing  operating  policy  or 
practice  of  retaining  cash  available  for 
distribution  and  reinvesting  proceeds 
from  the  sale,  financing,  or  refinancing 
of  assets; 

(Hi)  a  proposal  by  an  independent, 
non-affiliated  third  party  to  succeed  to 
the  interest  of  a  general  partners)  or 
sponsorfs)  interest  that  is  approved  by 
66^/3%  of  the  investors  in  each  limited 
partnership,  provided,  however,  that  as 
a  result  of  the  transaction  the  existing 
general  partnerfs)  are  entitled  to  receive 
only  compensation  expressly  provided 
for  in  the  pre-existing  partnership 
agreements  of  the  limited  partnerships; 
or 

(iv)  only  limited  partnerships  where 
the  interests  of  the  limited  partners  are 
repurchased,  recalled  or  exchanged 
pursuant  to  the  terms  of  the  pre-existing 
limited  partnership  agreement  for 
securities  in  an  operating  company 
specifically  identified  at  the  time  of  the 
formation  of  the  original  limited 
partnership. 

(14)  "Management  fee"  means  a  fee 
paid  to  the  sponsor,  general  partnerfs), 
their  affiliates,  or  other  persons  for    > 
management  and  administration  of  a 
limited  partnership. 

((8)1  nsj  "Member"  (no  change) 

1(9)1  (16)  "NASDAQ  Market  Maker" 
(no  change) 

[(10)1 117)  "NASDAQ  National  Market 
System  security"  (no  change) 

1(11)1  (18)  "NASDAQ  System"  (no 
change) 

1(12)1  (19)  "Net  Tangible  Assets"  (no 
change) 

[(13)1  (20)  "Normal  unit  of  trading" 
(no  change) 

[(14)1  (21)  "Penalty  bid"  (no  change) 
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((15)1  (22)  "Pre-effiBctive  stabilizing 
hid"  (no  change) 

[(16))  (23)  "Reported  security"  (no 
change) 

(24)  "Solicitation  expenses"  means 
direct  marketing  expenses  incurred  by  a 
member  in  connection  with  a  limited 
partnership  rollup  transaction  such  as 
telephone  calls,  broker/dealer  fact 
sheets,  members'  legal  and  other  fees 
related  to  the  solicitation,  as  well  as 
direct  solicitation  compensation  to 
members. 

1(17)1  (25)  "Stabilizing  bid"  (no 
change) 

(26)  "Transaction  costs"  means  costs 
incurred  in  connection  with  a  limited 
partnership  rollup  transaction, 
including  printing  and  mailing  the 
proxv.  prospectus  or  other  documents; 
legcdfees  not  related  to  the  solicitation 
of  votes  or  tenders;  financial  advisory 
fees;  investment  banking  fees;  appraisal 
fees;  accounting  fees;  independent 
committee  expenses;  travel  expenses; 
and  all  other  fees  related  to  the 
preparatory  work  of  the  transactioiu  but 
not  including  costs  that  would  have 
otherwise  been  incurred  by  the  subject 
limited  partnerships  in  the  ordinary 
course  of  business  or  solicitation 
expenses. 

Part  in 


Designation  of  NASDAQ  National 
Niarkat  System  Securties 

Sec.  3.  Limited  Partnership  Rollup 
Designation  Criteria 

In  addition  to  meeting  the 
quantitative  criteria  for  Nasdaq/NMS 
inclusion,  an  issuer  that  is  formed  as  a 
resuh  of  a  limited  partnership  rollup 
transaction,  as  defined  in  Part  /,  Section 
(13)  hereof,  must  meet  the  criteria  set 
forth  below  in  order  to  be  designated. 

(a)  The  limited  partnership  rollup 
transaction  must  provide  for  the  right  of 
dissenting  limited  partners: 

(I)  to  receive  compensation  for  their 
limited  partnership  units  based  on  an 
appraisal  of  the  limited  partnership 
assets  performed  by  an  independent 
appraiser  unaffiliated  with  the  sponsor 
or  general  partner  of  the  program  which 
values  the  assets  as  if  sold  in  an  orderly 
manner  in  a  reasonable  period  of  time, 
plus  or  minus  other  balance  sheet  items, 
and  less  the  cost  of  sale  or  refinancing 
and  in  a  manner  consistent  with  the 
appropriate  industry  practice. 
Compensation  to  dissenting  limited 
partners  of  limited  partnership  rollup 
transactions  may  be  cash,  secured  debt 


instruments,  unsecured  d^t 
instruments,  or  freefy-tradeable 
securities;  provided,  however,  that: 

(i)  limited  partnership  rollup 
transactions  which  utilize  debt 
instruments  as  compensation  must 
provide  for  a  trustee  and  an  indenture 
to  protect  the  rights  of  the  debt  holders 
and  provide  a  rate  of  interest  equal  to 
at  least  120%  of  the  applicable  federal 
rate  as  determined  in  accordance  with 
Section  1274  of  the  Internal  Revenue 
Cbdeofl986; 

(ii)  limited  partnership  rollup 
transactions  which  utilize  unsecured 
debt  instruments  as  compensation,  in 
addition  to  the  requirements  of 
subparagraph  (i).  must  limit  total 
leverage  to  70%  of  the  appraised  value 
of  the  assets; 

(Hi)  all  debt  securities  must  have  a 
term  no  greater  than  8  years  and 
provide  for  prepayment  with  80%  of  the 
net  proceeds  of  any  sale  or  refinancing 
of  the  assets  previously  owned  by  the 
partnership  entities  subject  to  the 
limited  partnership  rollup  transaction 
or  anvpart  thereof;  and 

(iv)  freely-tradeable  securities  utilized 
as  compensation  to  dissenting  limited 
partners  must  be  previously  listed  on  a 
national  securities  exchange  or 
previously  traded  on  the  Nasdaq  System 
prior  to  the  limited  partnership  rollup 
transaction,  and  the  number  of 
securities  to  be  received  in  return  for 
limited  partnership  interests  must  be 
determined  in  relation  to  the  average 
last  sale  price  of  the  freely-tradeable 
securities  in  the  20-day  period  following 
the  effective  date  of  the  limited 
partnership  rollup  transaction.  If  the 
issuer  of  the  freely-tradeable  securities 
is  affiliated  with  the  sponsor  or  general 
partner,  newly  issued  securities  to  be 
utilized  as  compensation  to  dissenting 
limited  partners  shall  not  represent 
more  than  20  percent  of  the  issued  and 
outstanding  shares  of  that  class  of 
securities  after  giving  effect  to  the 
issuance.  For  purposes  of  the  preceding 
sentence,  a  sponsor  or  general  partner  is 
"affiliated"  with  the  issuer  of  the  freely 
tradeable  securities  if  the  sponsor  or 
general  partner  receives  any  material 
compensation  from  the  issuer  or  its 
affiliates  in  conjunction  with  the  limited 
partnership  rollup  transaction  or  the 
purchase  of  the  general  partner's 
interest;  provided,  however,  that  nothing 
herein  shall  restrict  the  ability  of  a 
sponsor  or  general  partner  to  receive 
any  payment  for  its  equity  interests  and 
compensation  as  otherwise  provided  by 
this  section: 

(2)  to  receive  or  retain  a  security  with 
substantially  the  same  terms  and 
conditions  as  the  security  originally 
held.  Securities  received  or  retained  will 


be  considered  to  have  the  same  terms 
and  conditions  as  the  security  originally 
held  if: 

(i)  there  is  no  material  adverse  change 
to  dissenting  limited  partners'  rights 
with  respect  to  the  business  plan  or  the 
investment,  distribution  and  liquidation 
policies  of  the  limited  partnership;  and 

(ii)  the  dissenting  limited  partners 
receive  substantially  the  same  rights, 
preferences  and  priorities  as  they  had 
pursuant  to  the  security  originally  held; 
or 

(3)  to  receive  other  comparable  ri^ts 
including,  but  not  limited  to: 

(i)  approval  of  the  limited  partnership 
rollup  transaction  by  75%  of  the 
outstanding  units  of  each  of  the 
individual  participating  limited 
partnerships  and  the  exclusion  of  any 
individual  limited  partnership  from  the 
limited  partnership  rollup  transaction 
which  fails  to  reach  the  75%  threshold. 
The  third-party  appointed  to  tabulate 
votes  and  dissents  pursuant  to 
subparagraph  (b)(2)(iv)  to  SecUon  3 
shall  submit  the  results  of  such 
tabulation  to  the  NASD; 

(ii)  review  of  the  limited  partnership 
rollup  transaction  by  an  independent 
committee  of  persons  not  affiliated  with 
the  general  partneris)  or  sponsor. 
Whenever  utilized,  the  independent 
committee: 

a.  shall  include  fair  representation  of 
the  interests  of  all  limited  partners 
subject  to  the  limited  partnership  rollup 
transaction; 

b.  shall  have  access  to  the  books  and 
records  of  the  partnerships; 

c.  shall  prepare  a  report  to  the  limited 
partners  subject  to  the  limited 
partnership  rollup  transaction  thai 
presents  its  findings  and  conclusions, 
including  any  minority  views; 

d.  shall  have  the  authority  to 
negotiate  the  proposed  transaction  with 
the  general  partner  or  sponsor  on  behalf 
of  the  limited  partners,  but  not  the 
authority  to  approve  the  transaction  on 
behalf  of  the  limited  partners; 

e.  shall  not  deliberate  for  a  period 
longer  than  60  days,  although 
extensions  will  be  permitted  if 
unanimously  agreed  upon  by  the 
members  of  the  independent  committee 
or  if  approved  by  the  NASD; 

f.  may  be  compensated  and 
reimbursed  by  the  limited  partnerships 
subject  to  the  limited  partnership  rollup 
transaction  and  shall  have  the  ability  to 
retain  independent  counsel  and 
financial  advisors  to  represent  all 
limited  partners  at  the  limited 
partnerships'  expense  provided  the  fees 
are  reasonable;  and 

g.  shall  be  entitled  to  indemnification 
to  the  maximum  extent  permitted  by 
law  from  the  limited  partnerships 
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subject  to  the  limited  partnership  roUup  trustee,  depending  on  the  form  of  entity,  limited  partners)  and  new  asset-based 

transaction  from  claims,  causes  of  vote  to:  fees; 

action  or  lawsuits  related  to  any  action          a.  amend  the  limited  partnership  (U)  property  management  fees  and 

or  decision  made  in  furtherance  of  their  agreement,  articles  of  incorporation  or  other  general  partner  fees  are 

responsibilities:  provided,  however,  that  by-laws,  or  indenture:  inappropriate,  unreasonable  and  more 

general  partners  or  sponsors  may  also            b.  dissolve  the  enUty:  than,  or  not  competitive  with,  what 

agree  to  indemnify  the  independent              c.  remove  management  and  elect  new  would  be  paid  to  third  parties  for 

committee;  or  management;  or  performing  similar  services;  or 

(Hi)  any  other  comparable  rights  for           d.  approve  or  disapprove  the  sale  of  (Hi)  changes  in  fees  which  are 

dissenting  limited  partners  proposed  by  substantially  all  of  the  assets  of  the  substantial  and  adverse  to  limited 

general  partners  or  sponsors,  provided.  entity;  partners  are  not  approved  by  an 

however,  that  the  general  partnerfs)  or           (Hi)  the  general  partner(s)  or  independent  committee  according  to  the 

sponsors)  demonstrates  to  the  sponsor{s)  proposing  a  limited  facts  and  circumstances  of  each 

satisfaction  of  the  NASD  or,  if  the  NASD  partnership  rollup  transaction  does  not  transaction, 

determines  appropriate,  to  the  provide  each  limited  partner  whose  ^^  j3  j  ^  Registration  Standards 

satisfaction  of  an  independent  equity  interest  is  subject  to  the 

committee,  that  the  rights  proposed  are  transaction  with  a  document  which  In  addiUon  to  meeting  tne 

comparable.  instructs  the  limited  partner  on  the  quantitative  criteria  and  the  limited 

(b)  Regardless  of  whether  a  limited  proper  procedure  for  voting  against  or  P^^^^T'^n!^!^^  criteria,  if  applicable, 

partnership  rollup  transaction  meets  the  dissenting  from  the  rollup;  or  ^^  Nasdaq/NMS  inclusion,  the  issue 

requirements  set  forth  in  Subsection  3(a)       (iv)  the  general  partners)  or  "^"^^  ^'*°  '**• 

above,  a  limited  partnership  rollup  sponsor(s)  does  not  utilize  an  ****..*. 

transaction  will  not  be  designated:  independent  third  party  to  receive  and  Sec.  (4.1  5.  Quantitative  Maintenance 

(1)  if  the  general  partner(s):  tabulate  all  votes  and  dissents  in  Criteria 

(i)  converts  an  equity  interest  in  any  connection  with  the  limited  partnership  •        •        •        •        • 

limited  partnership(s)  subject  to  a  rollup  transaction,  and  require  that  the  Sec.  (5.]  6.  Non-Quantitative 

limited  partnership  rollup  transaction  third  party  make  the  tabulation  Designation  Criteria  For  Issuers 

for  which  consideration  was  not  paid  available  to  the  general  partner  and  any  Excepting  Limited  Partnerships 

and  which  was  not  otherwise  provided  limited  partner  upon  request  at  anytime  *        *        »        •        * 

for  in  the  limited  partnership  agreement  during  and  after  voting  occurs;  Sec.  (6.)  7.  Non-Quantitative 

and  disclosed  to  limited  partners,  into  a        (3)  as  to  transaction  costs,  if:  Designation  Criteria  for  Issuers  That 

voting  interest  in  the  new  entity                    (i)  transaction  costs  of  a  rejected  />^q  Limited  Partnerships 

(provided,  however,  an  interest  limited  partnership  rollup  transaction 

originally  obtained  in  order  to  comply  are  not  apportioned  between  general  ^^i  Applicability 

with  the  provisions  of  Internal  Revenue  and  limited  partners  of  the  subject  No  provision  of  this  Section  (6)  7 

Service  Revenue  Proclamation  89-12  limited  partnerships  according  to  the  shall  be  construed  to  require  any  foreign 

may  be  converted);  final  vote  on  the  proposed  transaction  issuer  that  is  a  limited  partnership  to  do 

(ii)  fails  to  follow  the  valuation  as  follows:  any  act  that  is  contrary  to  a  law,  rule, 

provisions  in  the  limited  partnership             a.  the  general  partner(s)  or  sponsor{s)  or  regulation  of  any  public  authority 

agreements  of  the  subject  limited  bears  all  transaction  costs  in  proportion  exercising  jurisdiction  over  such  issuer 

partnerships  when  valuing  their  limited  to  the  total  number  of  abstentions  and  or  that  is  contrary  to  generally  accepted 

partnership  interests;  or  votes  to  reject  the  limited  partnership  business  practices  in  the  issuer's 

(Hi)  utilizes  a  future  value  of  their  rollup  transaction;  and  country  of  domicile.  The  Association 

equity  interest  in  the  limited  partnership       b.  limited  partners  bear  transaction  shall  have  the  ability  to  provide 

rather  than  the  current  value  of  their  costs  in  proportion  to  the  number  of  exemptions  from  applicability  of  these 

equity  interest,  as  determined  by  an  votes  to  approve  the  limited  partnership  provisions  as  may  be  necessary  or 

appraisal  conducted  in  a  manner  rollup  transaction;  or  appropriate  to  carry  out  this  intent. 

consistent  with  subparagraph  (a)(1)  of           (ii)  individual  limited  partnerships  fl.^  t-,-  .   u  .•        ta  i      j  i-...  .„ 

Part  m.  Section  3  hereof  when  that  do  not  approve  a  limited  ^^  Distribution  of  Annual  and  Interim 

determining  their  interest  in  the  new  partnership  rollup  transaction  are  Kepo  s 

entity;  required  to  pay  any  of  the  transaction  (1)  Each  NASDAQ/NMS  issuer  that  is 

(2)  as  to  voting  rights,  if:  costs,  and  the  general  partner  or  a  limited  partnership  shall  distribute  to 
(i)  the  voting  rights  in  the  entity  sponsor  is  not  required  to  pay  the  limited  partners  copies  of  an  annual 

•  resulting  from  a  limited  partnership  transaction  costs  on  behalf  of  the  non-  report  containing  audited  financial 

rollup  transaction  do  not  generally  approving  limited  partnerships,  in  a  statements  of  the  limited  partnership. 

follow  the  original  voting  rights  of  the  limited  partnership  rollup  transaction  in  The  report  shall  be  distributed  to 

limited  partnerships  participating  in  the  which  one  or  more  limited  partnerships  limited  partners  within  a  reasonable 

limited  partnership  rollup  transaction;  determines  not  to  approve  the  period  of  time  after  the  end  of  the 

provided,  however,  that  changes  to  transaction,  but  where  the  transaction  is  limited  partnership's  fiscal  year  end  and 

voting  rights  may  be  effected  if  the  consummated  with  respect  to  one  or  shall  be  filed  with  the  Association  at  the 

NASD  determines  that  such  changes  are  more  approving  limited  partnerships;  or  time  it  is  distributed  to  limited  partners. 

not  unfair  or  if  the  changes  are                       (4)  as  to  fees  of  general  partners,  if:  (2)  (i)  Each  NASDAQ/NMS  issuer  that 

approved  by  an  independent  committee;       (i)  general  partners  are  not  prevented  is  a  limited  partnership  which  is  subject 

(ii)  a  majority  of  the  interests  in  an  from  receiving  both  unearned  to  SEC  Rule  13a-13  shall  make  available 

entity  resulting  from  a  limited  management  fees  discounted  to  a  copies  of  quarterly  reports  including 

partnership  rollup  transaction  may  not.  present  value  (if  such  fees  were  not  statements  of  operating  results  to 

without  concurrence  by  the  sponsor,  previously  provided  for  in  the  limited  limited  partners  either  prior  to  or  as 

-general  partneris),  board  of  directors  or     partnership  agreement  and  disclosed  to  soon  as  practicable  following  the 
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partnership's  filing  of  its  Form  10-Q 
with  the  Securities  and  Exchange 
Commission.  Such  reports  shall  be 
distributed  to  limited  partners  if 
required  by  statute  or  regulation  in  the 
state  in  which  the  limited  partnership  is 
formed  or  doing  business  or  by  the 
terms  of  the  partnership's  limited 
partnership  agreement.  If  the  form  of 
such  quarterly  report  differs  from  the 
Form  10-Q,  the  issuer  shall  file  one 
copy  of  the  report  with  the  Association 
in  addition  to  filing  its  Form  10-Q 
pursuant  to  Section  l(c)(12)  of  Part  n. 
The  statement  of  operations  contained 
in  quarterly  reports  shall  disclose,  at  a 
minimum,  any  substantial  items  of  an 
unusual  or  nonrecurrent  nature  and  net 
income  before  and  after  estimated 
federal  income  taxes  or  net  income  and 
the  amount  of  estimated  federal  taxes. 

(ii)  Each  NASDAQ/NMS  issuer  that  is 
a  limited  partnership  which  is  not 
subject  to  SEC  Rule  138-13  and  which 
is  required  to  file  with  the  Securities 
and  Exchange  Commission,  or  another 
federal  or  state  regulatory  authority, 
interim  reports  relating  primarily  to 
operations  and  financial  position,  shall 
make  available  to  Umited  partners 
reports  which  reflect  the  information 
,  contained  in  those  interim  reports.  Such 
reports  shall  be  distributed  to  limited 
partners  if  required  by  statute  or 
regulation  in  the  state  in  which  the 
limited  partnership  is  formed  or  doing 
business  or  by  the  terms  of  the 
partnership's  limited  partnership 
agreement.  Such  reports  shall  be 
distributed  to  Hmited  partners  either 
before  or  as  soon  as  practicable 
following  filing  with  the  appropriate 
regulatory  authority.  If  the  form  of  the 
interim  report  provided  to  Umited 
partners  differs  from  that  filed  with  the 
regulatory  authority,  the  issuer  shall  file 
one  copy  of  the  report  to  limited 
partners  with  the  Association  in 
addition  to  the  report  to  the  regulatory 
authority  that  is  filed  with  the 
Association  pursuant  to  Section  l(c)(12) 
of  Part  U. 
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(c)  Corporate  General  Partner/ 
Independent  Directors 

Each  NASDAQ/NMS  issuer  that  is  a 
limited  partnership  shall  maintain  a 
corporate  general  partner  or  co-general 
partner,  which  shall  have  the  authority 
to  manage  the  day-to-day  affairs  of  the 
partnership.  Such  corporate  general  or 
co-general  partner  shall  maintain  two 
independent  directors  on  its  board  of 
directors.  An  issuer  that  is  a  limited 
partnership  may  be  designated  for 
inclusion  in  NASDAQ/NMS  upon 
demonstrating  that  it  has  one 
independent  director  and  undertaking 
0  elect  a  second  such  director  within  12 


months  of  designation.  For  purposes  of 
this  section,  "independent  director" 
shall  mean  a  person  other  than  an 
officer  or  employee  of  the  company  or 
its  subsidiaries  or  any  other  individual 
having  a  relationship  which,  in  the 
opinion  of  the  board  of  directors,  would 
interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director. 

(d)  Audit  Committee 

The  corporate  general  partner  or  co- 
general  partner  of  each  NASDAQ/NMS 
issuer  that  is  a  limited  partnership  shall 
establish  and  maintain  an  Audit 
Committee,  a  majority  of  the  members  of 
which  shall  be  independent  directors. 

(e)  Limited  Partner  Meetings 

A  NASDAQ/NMS  issuer  that  is  a 
limited  partnership  shall  not  be  required 
to  hold  an  annual  meeting  of  limited 
partners  unless  required  by  statute  or 
regulation  in  the  state  in  which  the 
limited  partnership  is  formed  or  doing 
business  or  by  the  terms  of  the 
partnership's  limited  partnership 
agreement. 

(f)  Quorum 

In  the  event  that  a  meeting  of  limited 
partners  is  required  pursuant  to 
paragraph  (e),  the  quorum  for  such 
meeting  shall  be  not  less  than  33  Vs 
percent  of  the  Umited  partnership 
interests  outstanding. 

(g)  Solicitation  of  Proxies 

In  the  event  that  a  meeting  of  Umited 
partners  is  required  pursuant  to 
paragraph  (e),  the  issuer  shall  provide 
all  limited  partners  with  proxy  or 
information  statements  and  if  a  vote  is 
required  shall  soUcit  proxies  thereon. 

(h)  Listing  Agreement 

Each  NASDAQ/NMS  issuer  that  is  a 
limited  partnership  shall  execute  a 
Listing  Agreement  in  the  form 
designated  by  the  Association. 

(i)  Conflicts  of  Interest 

Each  NASDAQ/NMS  issuer  which  is 
a  limited  partnership  shall  conduct  an 
appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and 
shall  utilize  the  Audit  Committee  or  a 
comparable  body  for  the  review  of 
potential  material  conflict  of  interest 
situations  where  appropriate. 

Sec.  (7.)  8.  Termination  Procedure 
(1)  Failure  to  maintain  compliance 
with  the  provisions  of  Sections  |4)  5  and 
(5)  6  or  7  of  this  Part  III  will  result  in 
the  termination  of  an  issue's  designation 
unless  an  exception  is  granted  as 
provided  in  this  Section.  Termination 


shall  become  effective  in  accordance 
with  the  terms  of  notice  by  the 
Association. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  i 

Statutory  Basis  for,  the  Proposed  Rule 
Change 

Background 

The  NASD  is  proposing  to  amend 
Appendix  F  under  Article  III,  Section  34 
of  the  Rules  of  Fair  Practice  and 
Schedule  D  to  the  NASD  By-Laws  to 
Umit  NASD  member  participation  in 
unfair  limited  partnership  rollup 
transactions  and  to  restrict  listing  of  the 
securities  of  entities  resulting  from 
unfair  roUups  on  the  Nasdaq  System 
("Nasdaq").  The  proposed  rule  change 
responds  to  ongoing  legislative 
initiatives  originally  introduced  in  the 
102nd  session  of  Congress,  the  most 
recent  of  which  is  House  Bill  617, 
which  was  introduced  in  the  current 
session  of  the  103rd  Congress  (the 
"Rollup  Reform  Act").'  Final  action  has 
not  been  taken  on  the  Rollup  Reform 
Act  to  date. 

The  Rollup  Reform  Act  is  the 
legislative  response  to  abuses  that  have 
occurred  in  recent  years  with  rollup 
transactions.  The  legislation  would 
require  the  SEC  to  amend  its  rules 
relating  to  the  proxy  process  and 
disclosure  to  include  provisions  that 
protect  limited  partners  subject  to  a 
rollup.  The  legislative  initiatives  and  a 
request  to  the  NASD  from  the  U.S. 
Senate  Committee  on  Banking,  Housing 
and  Urban  Affairs  can  be  read  as  a 
strong  expression  of  Congressional 
interest  for  reform  with  respect  to 
Umited  partnership  rollup  transactions.^ 


'House  Bill  617  U  titJed  "Limited  Partnership 
Rollup  Reform  Act  of  1993." 

'  See,  letter  dated  October  8. 1992  to  Joseph  R. 
Hardiman,  President,  NASD,  from  the  US.  Senate 
Committee  on  Banlung,  Housing,  and  Urban  Affairs 
urging  the  NASD  to  move  quickly  to  adopt  rules  to 
address  abuses  associated  with  limited  partnership 
rollup  transaction*. 
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While  the  Rollup  Reform  Act  would 
prov-ide  the  NASD  with  an  18-month 
period  to  enact  rules,  prompt  action 
appears  to  be  necessary  in  order  to 
respond  to  the  concerns  identified  by 
Congress  and  so  that  sponsors  and 
general  partners  considering  rollup 
transactions  will  not  be  precluded  from 
perticipeting  in  the  rollup  market  due  to 
the  abwnce  of  the  rules  mandated  by 
the  legislation.  The  state  legislature  of 
CaUfbmia  has  recently  passied  a  rollup 
bill,  which  was  signed  by  the  Governor 
on  September  30. 1992.  California's 
legislation  and  the  prospect  of 
additional  state  action  underscore  the 
immediate  need  for  a  uniform  regulatory 
framework  in  tlii<  area.  The  NASD 
believes  that  the  proposed  rule  will 
result  in  a  comprehensive,  uniform  set 
of  rollup  guidehnes  which  respond  to 
the  potential  abuses  attendant  in  certain 
limit(>d  partnership  rollup  transactions. 
The  proposed  rule  change  to  Appendix 
F  anil  Schedule  D  will  supplement  the 
NASD's  recent  action  prohibiting  the 
receipt  of  differential  compensation  in 
rollup  transactions.* 

Description  of  Proposed  Rule  Change 

An  initial  version  of  the  proposed  rule 
change  modeled  primarily  on  the  1991 
House  version  of  the  Rollup  Reform  Act 
in  the  102nd  session  of  Congress  was 
published  ict  comment  in  Notice  to 
Members  91-78  (December,  1991) 
("Notice  to  Members  91-78")  in  the 
form  of  an  amendment  to  Appendix  F. 
The  language  of  this  proposed  rule 
change  is  based  on  the  language  of  the 
Rollup  Reform  Act  as  introduced  in  the 
102nd  session  of  Congress,'  and 
includes  a  number  of  modiRcations  to 
the  rule  language  in  response  to  the 
comments  received.  A  description  of  the 
comments  received  in  response  to 
Notice  to  Members  91-76  has  been 
included  in  this  fihng  in  connection 
with  the  discussion  below  of  each 
provision,  where  appropriate,  and  under 
item  5  below. 

Proposed  Rule  Change  to  Appendix  F 

Definitions: 

The  NASD  is  proposing  to  amend 
section  2(b)  to  appendix  F  to  add  as  new 
definitions  the  following  terms:  cash 
available  for  distribution,  cash  flow, 
dissenting  Umited  partner,  limited 
partner,  limited  partnership,  limited 
partnership  rollup  transaction, 
management  fee,  solicitation  expenses 
and  transaction  costs.  The  current  term 
"rollup  of  a  direct  participation 


*  5m.  niJe  fiUng  SK-NASD-41-24  approved  in 
SacuhUM  ExduQga  Act  Ralaaae  No.  29562  (August 

le.  itMU 
>  HouM  BUI  H.R.  ISSS  and  Seoata  BUI  S.  1423. 


program"  in  subsection  2(b)(7)  of 
appendix  F  is  proposed  to  be  included 
imder  subsections  6(a)  and  6(b)  as  it 
would  apply  only  to  those  provisions.  A 
new  deBnition  of  "limited  partnership 
rollup  transaction"  is  proposed  to  be 
adopted  to  be  applicable  to  section  6(c). 
The  following  defined  terms  in  section 
2(b)  remain  unchanged:  fair  market  net 
worth,  organization  and  oEtehng 
expenses,  participant,  person, 
prospectus,  and  registration  statement. 

Cnsii  Available  for  Distribution:  The 
NASD  is  proposing  to  adopt  a  definition 
of  the  term  "cash  available  for 
distribution"  in  new  subsection  2(b)(1) 
of  appendix  F  as  cash  flow  less  amounts 
set  aside  for  restoration  or  creation  of 
reserves.  The  definition  is  the  same  as 
that  published  for  comment  in  Notice  to 
Members  91-78. 

Cash  Flow:  The  NASD  is  proposing  to 
adopt  a  definition  of  the  term  "cash 
flow"  in  new  subsection  2(b)(2)  of 
appendix  F  as  cash  provided  trom 
operations,  including  lease  paynfnents  on 
net  leases  from  builders  and  sellers, 
witliout  deduction  fior  depreciation,  but 
after  deducting  cash  funds  used  to  pay 
all  other  expenses,  debt  payments, 
capital  improvements  and  replacements. 
The  definition  is  the  same  as  that 
published  for  comment  in  Notice  to 
Members  91-78. 

Dissenting  Limited  Partner  TTie 
NASD  is  proposing  a  two  part  test  to 
define  the  term  "dissenting  limited 
partner"  in  new  subsection  2(b)(3)  of 
appendix  F.  A  dissenting  limited 
partner  is  one  who  has  cast  a  vote 
against  a  limited  partnership  rollup 
transaction  and  who  has  filed  a  dissent 
from  the  terms  of  a  proposed  exchange 
or  tender  offer  with  the  party 
responsible  for  t^ulating  the  votes  or 
tenders  during  the  period  in  which  the 
offer  is  outstanding. 

The  langiiage  of  this  definition  was 
published  for  comment  in  Notice  to 
Members  91-78.  In  response  to 
comments,  the  NASD  modified  the 
original  version  of  the  definition  to 
provide  thtit,  in  order  to  be  deemed  a 
dissenting  limited  partner,  an  investor 
must  complete  two  steps:  (1)  Vote 
against  the  transaction,  and  (2)  perfect 
his  position  as  a  dissenter  by  registering 
with  the  general  partner  as  a  dissenter. 
A  limited  partner  «vfao  hils  to  register 
with  the  general  partner  as  a  dissenter 
will  be  included  in  a  limited 
partnership  rollup  transaction  that  is 
approved.  This  modification  recognizes 
that  the  act  of  dissenting  is  different 
than  being  opposed  to  the  proposed 
terms  of  the  Umited  partnership  rollup 
transaction  and  that  two  decisions  must 
be  made  by  an  investor.  This 
requirement  also  conforms  the  act  of 


dissenting  to  a  limited  partJiership 
rollup  transaction  to  that  generally 
required  by  state  law  %iffaen  dissenting  in 
a  corporate  transaction.  The  NASD 
believes  that  the  proposed  definition  of 
"dissenting  limited  partner" 
appropriately  identifies  those  limited 
partners  that  should  be  protected  by  the 
proposed  rule  change.  A  person  who 
abstains  from  voting  will  not  be  able  to 
qualify  as  a  dissenting  limited  partner. 

Limited  Partner:  The  NASD  is 
proposing  to  define  the  term  "limited 
partner"  in  new  subsection  2(b)(5)  of 
appendix  F  as  the  puidbaser  of  an 
interest  in  a  direct  participation 
program  that  is  a  Umited  partnership 
who  is  not  involved  in  the  day-to-day 
management  of  the  limited  partnership 
and  bears  limited  Uability.  The  first  pert 
of  this  definition  vras  included  in  Notice 
to  Members  91-78  and  the  second  part 
was  added  to  incorporate  the  usual 
limitations  on  management 
participation  and  liability  that 
characterize  a  Umited  partner. 

Limited  Partnership:  The  NASD  is 
proposing  to  define  "Umited 
partnerthip"  in  new  subsection  2(b)(6) 
of  appendix  F  as  en  unincorporated 
association  that  is  a  direct  participation 
program  organized  as  a  limited 
partnership,  whose  partners  are  one  or 
more  general  partners  and  one  or  more 
limited  partners,  which  conforms  to  the 
provisions  of  the  Revised  Uniform 
Limited  Partnership  Act  or  the 
appUcabte  state  statute  that  regulates  the 
organization  of  such  partnership. 

Umited  Partnership  Rollup 
Transaction:  The  NASD  is  proposing  to 
include  the  current  definition  of  "rollup 
of  a  direct  participation  program"  in 
subsection  2(b)(7)  under  section  6(a) 
and  6(b),  as  the  definition  wiU  apply 
only  to  those  provisions.  The  "rollup  of 
a  direct  partidpaUon  program" 
definition  is  broader  than  the  proposed 
new  definition  of  "Umited  partnership 
rollup  transaction,"  which  would  only 
apply  to  Umited  partnerships  and 
includes  a  number  of  additional  criteria 
and  exceptions. 

The  NASD  is  proposing  to  adopt  the 
definition  of  a  "Umited  partnership 
rollup  transaction"  in  new  subsection 
2(b)(7)  of  appendix  F.  The  new 
definition  would  encompass  certain 
combinations  or  reorganizations  of  one 
or  more  limited  partnerships,  directly  or 
indirectly,  in  which  some  or  all 
investors  in  the  original  Umited 
partnership(8)  receive  new  securities  or 
securities  in  another  entity  In  exchange 
for  their  limited  partnership  interests. 
The  NASD  beUeves  that  the  definition 
of  "Umited  partnership  roUup 
transaction."  would  only  include  those 
transactions  that  are  within  the  scope  of 
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appendix  F  and  require  regulation 
under  the  NASD's  proposed  rollup  rules 
to  prevent  unfair  limited  partnership 
rollup  transactions. 

In  order  to  qualify  as  a  limited 
partnership  rollup  transaction  under  the 
proposed  definition,  all  of  the  following 
criteria  must  be  met: 

1.  The  current  securities  of  limited 
partners  cannot  be  traded  on  the  NMS, 
the  New  York  Stock  Exchange  ("NYSE") 
or  the  American  Stock  Exchange 
("AMEX"); 

2.  The  new  securities  to  be  received 
jby  limited  partners  must  be  approved 
for  trading  on  the  NMS.  the  NYSE  or  the 
AMEX; 

3.  Investors  in  any  of  the  limited 
partnerships  must  be  subject  to  a 
isignificant  adverse  change  unrelated  to 
the  business  form  of  the  new  entity  with 
respect  to  voting  rights,  the  term  of 
existence  of  the  entity,  management 
:Compensation  or  investment  objectives; 
land 

4.  The  limited  partners  are  not 
provided  an  option  to  receive  or  retain 
a  security  under  substantially  the  same 
terms  and  conditions  as  the  original 
issue. 

A  similar  definition  of  "rollup  or 
rollup  of  a  limited  partnership"  was 

Sublished  in  Notice  to  Members  91-78 
ased  on  the  legislative  initiatives  in  the 
102nd  Congress.  The  first  and  second 
requirements  are  intended  to  include 
those  limited  partnership  rollup 
transactions  where  the  current  limited 
partners  are  not  able  to  dispose  of  their 
Interests  in  an  active  trading  market 
prior  to  the  rollup  transaction  and 
receive  new  securities  that  are  accepted 
for  trading  in  the  NMS,  NYSE  or  AMEX, 
where  it  is  likely  that  such  securities 
will  trade  at  a  significantly  diminished 
market  value  in  comparison  to  their 
appraisal  value.  The  third  and  fourth 
requirements  are  intended  to  exclude 
limited  partnership  rollup  transactions 
that  do  not  require  NASD  review  under 
section  6  to  appendix  F  of  the  proposed 
rule  because  the  investors  are  not 
subject  to  significant  adverse  change  or 
have  the  option  to  retain  a  similar 
security.  The  third  requirement  has 
\>een  modified  bom  that  published  for 
comment  in  Notice  to  Members  91-78  to 
clarify  that  the  investors  may  not  be 
subject  to  any  significant  adverse 
change  that  is  unrelated  to  the  business 
form  of  the  new  entity.  The  fourth 
requirement  has  been  modified  from 
that  published  for  comment  in  Notice  to 
Members  91-78  to  incorporate  the 
addition  that  the  standards  for 
determining  whether  the  security  to  be 
received  by  all  investors  are 
substantially  the  same  as  the  standards 
that  are  included  in  the  requirements 


applicable  to  the  rights  of  dissenting 
Umited  partners  in  Subsection  (c)(l)(ii) 
to  section  6. 

The  failure  of  any  of  the  four  criteria 
will  result  in  the  transaction  not  coming 
w^^thin  the  definition  of  a  limited 
partnership  rollup  transaction  and, 
therefore,  not  subject  to  review  under 
the  substantive  requirements  applicable 
to  roUups  set  forth  under  section  6  to 
appendix  F. 

The  NASD  intends  that  the  definition 
of  limited  partnership  rollup  transaction 
include  indirect  rollup  transactions, 
such  as  those  in  which  a  single  non- 
traded  partnership  first  undergoes  a 
simple  reorganization  and  then,  in  a 
subsequent  transaction  or  series  of 
transactions  the  successor  entity  is 
either  reorganized  or  merged  with  other 
business  entities  and,  as  a  consequence 
of  this  reorganization  or  merger,  there  is 
a  publicly  traded  security  with  a 
significant  adverse  change  in  voting 
rights,  the  term  of  existence  of  the 
entity,  management  compensation,  or 
investment  objectives.  Multiple-step 
transactions  are  also  covered  by  the 
definition  of  limited  partnership  rollup 
transaction.  For  example,  in  those 
instances  where  a  general  partner  may 
first  acquire  a  number  of  partnership 
units  through  a  tender  offer,  thereby 
gaining  effective  voting  control,  and 
then  implements  a  rollup,  it  is 
considered  a  limited  partnership  rollup 
transaction. 

The  definition  of  "limited  partnership 
rollup  transaction"  also  incorporates 
four  exclusions.  First,  the  NASD  is 
proposing  to  exclude  from  the  definition 
of  "hmited  partnership  rollup 
transaction"  any  transaction  involving 
securities  to  be  issued  or  exchanged  that 
are  not  required  to  be  and  are  not 
registered  under  the  Securities  Act  of 
1933  ("1933  Act").  This  provision 
would  exclude  pubUc  issuances  of 
securities,  therefore,  under  Sections  3(a) 
(9)  and  (10)  of  the  1933  Act  as  well  as 
Section  1145  of  the  Bankruptcy  Code.* 

The  NASD  is,  second,  proposing  to 
specifically  exclude  from  the  definition 
of  "limited  partnership  rollup 
transaction,"  transactions  involving 
partnerships  with  a  pre-existing  policy 
or  practice  of  retaining  cash  available 
for  distribution  and  reinvesting 
proceeds  from  the  sale,  financing  or 
refinancing  of  assets.  This  exception  is 
similar  to  the  exclusion  recognized  by 
the  SEC  in  adopting  a  definition  of 
"finite-hfe"  in  Item  901(b)  of  Regulation 
S-K. '  The  NASD  believes  that 


*This  provision  would  also  exclude  securities 
issued  pursuant  to  Sections  3(a)(1l).  3(b).  4(2)  and 
4(6)  of  the  1933  Act. 

^  See,  Securities  Ad  Release  No.  6922  (October 
30.  }9ei);  56  FR  217  (November  8. 1991). 


transactions  involving  combinations  of 
reinvesting  limited  partnerships  should 
not  be  subject  to  the  new  rules  proposed 
herein  as  such  partnerships  closely 
resemble  ordinary  operating  businesses. 
Business  combinations  involving  such 
reinvesting  partnerships  have  not  been 
subject  to  the  criticism  associated  with 
limited  partnership  rollup  transactions. 
Investors  in  such  partnerships,  hke 
investors  in  other  operating  businesses, 
have  no  expectation  that  the  partnership 
will  distribute  its  cash  from  operations 
or  sell  its  assets  and  distribute  the 
proceeds  to  investors.  Moreover,  rollups 
of  reinvesting  partnerships  do  not 
involve  many  of  the  fundamental 
changes  associated  with  finite-life 
partnerships,  such  as  changes  in 
management  compensation  and  investor 
voting  rights.  • 

The  NASD  is,  third,  proposing  an 
exclusion  from  the  definition  of  limited 
partnership  rollup  transaction  for 
transactions  involving  a  proposal  by  an 
independent,  non-affiliated  third  party 
to  succeed  to  a  general  partner  or 
sponsor  interest  only  if  the  transaction 
is  approved  by  66V3  %  of  the  limited 
partners  of  each  partnership  and  the 
general  partner  is  limited  to  receiving 
only  compensation  expressly  provided 
for  in  the  pre-existing  partnership 
agreements  of  the  partnerships.  The  last 
provision  is  intended  to  prohibit 
payments  to  the  general  partners  to 
secure  their  approval  of  the  transaction. 
The  NASD  believes  that  such  a 
transaction  in  which  new  securities  are 
issued  is  closer  to  a  hostile  or  "white 
knight"  acquisition  by  a  third  party 
without  the  help  or  consent  of  the 
current  general  partner,  than  to  a 
limited  partner  rollup  transaction  as 
intended  to  be  covered  by  the  proposed 
rule  change.  In  such  situations,  the 
limited  partners  have  a  bona  fide  choice 
of  retaining  current  management  or 
tendering  or  exchanging  their  shares  in 
a  limited  partner  rollup  transaction  that 
changes  the  management  of  the  current 
general  partners. 

The  NASD  is  proj>osing  a  fourth 
exclusion  from  the  definition  of  limited 
partnership  rollup  transaction  for 
transactions  involving  an  exchange  of 
limited  partnership  interests  for  shares 
in  an  operating  company  pursuant  to 
the  terms  of  the  pre-existing  partnership 
agreement,  where  the  securities  in  the 
operating  company  are  specifically 
identified  at  the  time  of  the  formation  of 
the  original  limited  partnership  and  are 
registered  under  the  Securities  Act  of 
1933.  Such  partnerships  with  a  pre- 


*See.  discussion  related  to  Notes  19  and  20  in 
Securities  Act  Release  No.  6922  (October  30. 1991). 
Se  FR  217  (Novecnbar  8. 1991). 
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existing  Bgreement  would  include,  for 
example,  limited  partnerships  (1) 
established  solely  for  the  purpose  of 
conducting  research  and  development, 
and  (2)  which  were  always  intended  to 
be  merged  with  a  p>arent  or  other 
affiliate  and  are  generally  not  available 
to  the  retail  public  The  NASD  believes 
that  it  should  exclude  from  the  rules 
those  transactions  to  which  the  investor 
agreed  at  the  time  of  the  investor's 
original  investment  decision.  Further, 
these  ate  not  the  types  of  transactions 
where  abuses  have  oeen  reported 

Management  Fee:  The  NASD  is 
proposing  to  adopt  a  definition  of  the 
term  "management  fee"  in  new 
subsection  2(b)(8)  of  appendix  F  as  a  fee 
paid  to  a  sponsor,  *  general  partner,  its 
affiliates,  or  other  persons  for 
management  and  administration  of  a 
direct  participation  program.  The 
definition  is  the  same  as  that  published 
for  comment  in  Notice  to  Members  91- 
78  except  thai  the  term  "direct 
participation  program"  has  been 
substituted  for  "limited  partnership" 
because  the  term  "management  fee"  is 
used  elsewhere  in  Appendix  F. 

Solicitation  Expenses:  The  NASD  is 
proposing  to  adopt  the  definition  of  the 
term  "solicitation  expenses"  in  new 
subsection  2(b)(14)  of  appendix  F  as 
direct  marketing  expenses,  incurred  by 
a  member  in  connection  with  a  limited 
partnership  rollup  transaction,  such  as 
telephone  calls,  broker/dealer  fact 
sheets,  legal  and  other  fees  related  to  the 
solicitation,  and  direct  solicitation 
compensation  to  members.  The 
definition  is  the  same  as  that  published 
for  comment  in  Notice  to  Members  91- 
78  with  the  clarification  that  these  are 
expenses  incurred  by  a  member.  Thus, 
the  proposed  definition  would  not  cover 
solicitation  expenses  incurred  by 
general  partners  or  proxy  solicitation 
firms  which  are  not  NASD  members. 
These  expenses  would  be  included, 
however,  in  transaction  costs. 

Transaction  0)sts:  The  NASD  is 
proposing  to  adopt  a  definition  of  the 
term  "transaction  costs"  in  new 
subsection  2(b)(15)  as  costs  incurred  in 
connection  with  a  limited  partnership 
rollup  transaction,  including  printing 
and  mailing  the  proxy,  prospectus  and 
other  documents:  legal  fees  not  related 
to  the  solicitation  of  votes  or  tenders: 
financial  advisory  fees;  investment 
banking  fees;  appraisal  fees;  accounting 
fees;  independent  conunittee  expenses; 
travel  expenses;  and,  all  other  fees 


•The  tenn  "«poiuor~  U  dermed  in  A/ticle  ID. 
Section  M<d)  (4)  of  tha  Rulu  of  Fair  Practice  u  "a 
p«rtoii  who  directly  or  iodirectiy  provide* 
auaa^/aiaeat  tenricM  for  •  dirsci  participation 
ptogna  wfaadMr  as  a  geoaral  parteer.  pursuant  to 
contract  or  otherwise." 


related  to  the  preparatory  work  of  the 
transaction.  As  set  forth  in  the 
definition,  the  total  costs  related  to  a 
limited  partnership  rollup  transaction 
are  comprised  of  solicitation  expenses 
and  transaction  costs.  The  definition  is 
the  same  as  that  published  for  comment 
as  part  of  propo^  subsection 
6(c)(2)(iii)  in  Notice  to  Members  91-78. 

Participation  in  Rollups 

Section  6  of  Appendix  F  was  adopted 
on  August  19. 1991  to  regulate  the 
receipt  of  compensation  by  members  in 
connection  with  a  rollup  of  a  direct 
participation  program. '"  The  NASD  is 
proposing  to  amend  section  6  to  expand 
the  scope  of  that  provisioa  to  prohibit 
the  participation  of  members  and 
p>ersons  associated  %vith  members  in  a 
limited  partnership  rollup  transaction 
unless  the  transaction  includes 
provisions  designed  to  protect  the  rights 
cf  limited  partners. 

Amendments  to  Current  Provisions  of 
Section  6 

Amendments  are  proposed  to 
subsections  6  (a)  and  (b)  that  clarify  that 
members  may  not  participate  in  the 
solicitation  of  votes  or  tenders  except  in 
compliance  with  the  provisions  of  those 
paragraphs,  and  to  replace  the  words 
"not  approved"  with  "rejected"  in  order 
to  ensure  that  the  rule  language  of 
subsections  6  (a)  and  (b)  is  consistent 
with  the  terms  used  in  new  subsection 
6(c).  The  term  "rollup  of  a  direct 
participation  program"  has  been  moved 
from  subsection  2(b)(7)  to  follow 
subsections  6(a)  and  6(b)  to  clarify  that 
it  would  only  be  appUcable  to  these  two 
provisions. 

With  this  rule  change,  the  NASD  is 
proposing  to  adopt  (as  set  forth  below) 
new  subsection  6(c)  which  would 
establish  standards  in  connection  with  a 
member's  participation  "in  any 
capacity"  in  a  "limited  partnership 
rollup  transaction,"  including 
solicitation,  advisory  activities  or  the 
writing  of  a  fairness  opinion.  In 
comparison,  subsections  6(a)  and  6(b) 
only  relate  to  a  member's  participation 
in  the  solicitation  of  votes  or  tenders  in 
a  "rollup  of  a  direct  participation 
program,"  which  is  a  broader  category 
of  rollup  transactions  than  "limited 
partnership  rollup  transactions." 
Therefore,  subsections  6(a)  and  6(b)  will 
limit  a  member's  receipt  of 
compensation  and  the  allocation  of 
members'  solicitation  expenses  when  a 
rollup  transaction  is  rejected  vsrith 
respect  to  a  rollup  of  any  direct 
participation  program,  regardless  of 
whether  the  transaction  is  also 


">  See.  Footnote  S.  tupca. 


considered  a  "limited  partnership 
rollup  transaction"  subject  to  subsection 
6(c).  Moreover,  in  cases  where 
subsections  6(a)  and  6(b)  are  not 
applicable  to  a  rollup  of  a  direct 
participation  program,  because  a 
member  is  not  participating  in  a 
soliciting  capacity,  subsection  6(c)  may 
nonetheless  be  appUcable  to  the 
transaction  if  it  meets  the  definition  of 
a  "limited  partnership  rollup 
transaction"  and  a  member  is 
participating  as  a  financial  advisor  or 
consultant,  in  order  to  render  a  fairness 
opinion,  or  in  any  other  capacity. 

Proposed  New  Subsection  6(c) 

The  NASD  is  proposing  to  adopt  new 
Subsection  6(c)  to  prohibit  a  member  or 
person  association  with  a  member  from 
participating  in  a  limited  partnership 
rollup  transaction  in  any  capacity  if  the 
transaction  is  unfair  and  unreasonable. 
The  language  of  this  provision  is 
modified  from  that  published  for 
comment  in  Notice  to  Members  91-78. 
which  proposed  to  prevent  members 
from  participating  in  any  limited 
partnership  rollup  transaction  unless 
such  transaction  is  conducted  in 
accordance  with  procedures  designed  to 
protect  the  rights  of  limited  partners. 

The  NASD  has,  however,  determined 
that  the  language  published  for 
comment  is  not  consistent  with  the 
structure  of  the  NASD  rules  related  to 
the  review  of  underwriting  terms  and 
arrangements  set  forth  in  the  Ck)rporate 
Financing  Rule  in  Article  III,  section  44 
of  the  Rules  of  Fair  Practice  and 
Appendix  F  (collectively,  "underwriting 
rules").  Rather,  the  NASD's 
underwriting  rules  are  generally 
structured  to  delineate  terms  and 
arrangements  considered  "unfair  or 
unreasonable."  The  rule  language 
published  for  comment  would  set  forth 
an  NASD  standard  of  ofiiering  terms 
considered  to  protect  dissenting  limited 
partners  and  terms  considered  not  to 
protect  dissenting  limited  partners 
which  is  inconsistent  with  the  usual 
structure  of  other  underwriting  rules. 
The  NASD  determined,  therefore,  to 
modify  the  rule  language  in  Subsection 
6(c)  and  paragraphs  (1)  and  (2)  thereof 
to  conform  to  the  standard  structure  of 
the  NASD's  underwriting  rules.  Ftuiher, 
the  language  of  Subsection  6(c)  clarifies 
that  it  establishes  standards  in 
connection  with  the  participation  of 
members  in  "any  capacity"  in  a  limited 
partnership  rollup  transaction  including 
participation  in  a  solicitation,  financial 
advisory  or  consulting  capacity,  or  to 
provide  a  fairness  opinion  on  the 
transaction. 
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WheB  a  Llmltsd  PntMnhiii  Boflnp 
Transactkio  is  Prefmned  Not  TaB* 
IMftJr  md  UuBaMQ«bl« 

Pursuant  to  new  paragraph  6(cKl),  the 
NASD  proposes  to  define  a  series  of 
ciraunstances  with  respect  to  limited 
partnership  rollup  transactions  which 
are  presumed  not  to  be  unfair  and 
unreasonable.  It  is  presiuned  not  to  be 
unfair  or  unreasonable  if  dissenting 
limited  partners  are  offered:  (1)  The 
right  to  receive  compensation  for  their 
partnership  units  based  on  an 
independent  appraisal  of  partnership 
assets;  (2)  the  right  to  receive  or  retain 
a  security  with  substantially  the  same 
terms  and  conditions  as  the  security 
originally  held;  (3)  approval  of  the 
transaction  by  75%  of  the  investors  in 
each  limited  partnership  involved  in  the 
transaction  and  exclusion  of  any  limited 
pwtnership  that  fails  to  reach  the  75% 
threshold;  (4)  review  of  the  transaction 
by  an  independent  committee;  or  (5) 
other  comparable  riglits.  Thus,  if  a 
limited  partnership  rollup  transaction  is 
subject  to  conrpliance  with  appendix  F. 
the  transaction  must  include  one  of  the 
provisions  set  forth  in  subsection  6(cKl) 
(i).  (ii).  (iii)  (A).  (B)  or  (C). 

Compensation  Based  on  Appraisal 

The  NASD  is  proposing  to  adopt  new 
Subsection  6(c)(l)(iJ  to  provide  that 
dissenting  limited  partners  may  receive 
compensation  based  on  the  appraisal  of 
an  independent  appraiser,  unfiifi  hated 
with  the  sponsor  or  general  partner  of 
tho  program,  who  values  the  assets  as  if 
sold  in  an  orderly  manner  in  a 
reasonable  period  of  time,  plus  or  minus 
other  balance  sheet  items,  and  less  the 
cost  of  sale  or  refinancing.  The 
requirements  appUeable  to  the  appraisal 
are  intended  to  insure  that  the  appraisal 
accurately  reflects  the  current  value  of 
the  assets.  In  response  to  members' 
comments  to  the  versicni  of  the 
proposed  rule  change  published  in 
Notice  to  Members  91-78  {December, 
1991),  an  additional  provision  was 
added  to  this  subsection  which  would 
require  that  the  appraisal  be  done  in  a 
manner  consistent  with  appropriate 
industry  practice. 

The  methodology  for  valuing 
partnership  assets  should  be  thiot 
methodology  which  is  appropriate  for  a 
particular  industry,  so  that  partnerships 
in  real  estate,  oil  and  gas,  and 
equipment  leasing,  for  example,  may 
use  difiinvnt  valuation  models.  The 
professionals  in  each  industry  should 
use  whatever  appraisal  methods  are 
appropriate  to  tluit  industry.  The 
requirement  that  the  appcaisal  be 
p^ormed  "in  a  manner  conastent  with 
industry  pnctice"  implies  that  the 


appniaer  must  meet  owlain  lowest 
qaattfiatioas  far  tiw  ■eriarmanoofthe 
appnitaL  Such  queUAcatiaRs  weuld 
include  coaeidenCioB  of  die  experience 
and  financial  stability  of  the  appraiser, 
as  well  as  whether  the  appraiaar  meats 
the  standards  of  a  quahlying 
organizatien. 

Forms  of  compensation  based  on 
appraisal  include  cash,  secived  w 
unsecured  debt  instruments,  and  freely- 
tradable  securities.  All  daht  instruments 
must  ptrovide  for  a  trustee  and  an 
indenture,  and  provide  for  prepayment 
with  80%  of  the  net  proceeds  of  any  sale 
or  refinancing  of  the  assets  of  the  entity. 
The  version  of  the  proposed  rule  change 
published  in  Notice  to  Members  91-78 
additiona.ly  required  that  all  debt 
instruments  provide  the  boldera  with  a 
market  rata  of  interest  based  upon  the 
federal  funds  rate,  have  a  term  no 
greater  than  10  years,  and  allow  for  the 
use  of  unsecured  debt  instrximonts  only 
when  the  entity  issuing  the  unsecured 
debt  has  a  limitation  on  total  leverage  of 
80%  of  the  appraised  value  of  the  assets. 
In  response  to  members'  comments  to 
the  version  of  the  proposed  rule  change 
pubHshed  in  Notice  to  Members  91-78, 
the  proposed  rule  change  was  modified 
to  require  that  all  debt  instruments 
provide  the  holders  with  a  market  rate 
of  interest  equal  to  at  least  120%  of  the 
apphcable  federal  rate,  have  a  term  no 
greater  than  8  years,  and  allow  for  the 
use  of  unsecured  debt  instruments  only 
when  the  entity  issuing  the  debt  has  a 
Umitation  on  total  leverage  of  70%  of 
the  appraised  value  of  its  assets. 

Freely-tradable  securities  utilized  as 
compensation  must  be  previously  Usted 
on  a  national  securities  exchange  or 
previously  traded  on  Nasdaq  prior  to  the 
transaction.  The  version  of  the  proposed 
rule  change  pubUshed  in  Notice  to 
Members  91-78  restricted  the 
availabiUty  of  freely  tradable  securities 
to  exchange  Usted  or  NMS  securities,  As 
a  result  of  subsequent  amendments  to 
NASD  rules  that  extended  last  sale 
reporting  to  all  Nasdaq  securities,  the 
NASD  has  amended  the  provision  to 
include  all  securities  traded  in  the 
Nasdaq  System,  thus  permitting  freely 
tradable  securities  of  any  Nasdaq-listed 
company  to  be  utilized  as  compensation 
to  dissenting  hmited  partners. 

The  number  of  freely-tradable 
securities  offered  in  ret\im  for 
partnership  interests  would  be 
determined  in  relation  to  the  average 
last  sale  price  of  the  securities  in  the  20- 
day  period  following  the  transaction.  If 
the  issuer  of  the  fr«ely-tradable 
securities  and  the  sponsor  or  general 
partner  are  affiliated,  and  the  securities 
issued  as  compensation  are  new 
securities,  such  securities  must  not 


represent  Biflaa  than  20%  of  the  Issued 
and  wtfitfsndlBg  securities  of  tfast  chss 
after  the  issuance.  A  dsnBaitkn  solely 
for  purposes  of  that  provision  provides 
that  s  sponscK  or  general  pertner  is 
doemod  affihated  with  the  issuer  if  the 
sponsor  or  genwal  partner  receives  any 
material  compensation  from  the  issuer 
or  its  affiliates  In  conjiuiction  with  the 
rollup  transaction  or  the  purchase  of  the 
general  partner's  interest.  The  20% 
limitation  on  the  amount  of  securities 
offered  as  compensation  by  a.T  affihate 
helps  to  establish  a  threshold  below 
which  significant  dilution  could  be 
presumed  to  have  not  occurred. 

Receipt  of  a  Security  With  SubUantidly 
the  Same  Terms  and  Conditions 

The  NASD  is  proposing  to  adopt  new 
subsection  6(cKlMii)  to  provide  that 
dissenting  Umited  partners  may  receive 
or  retain  a  seciuily  with  substantially 
the  same  terms  and  conditions  as  the 
original  issue.  Subsection  6(c)(l)(ii) 
provides  that  the  issuance  of  such  a 
security  must  entail  no  material  adverse 
change  as  to  the  business  plan  or  the 
investment,  distribution  and  liquidation 
policies  of  the  partnership  and  must 
ensure  that  dissenting  limited  partners 
receive  or  retain  a  security  with 
substantially  the  same  rights, 
preferences  and  priorities  as  their 
current  security.  Where  reliance  on  this 
provision  is  proposed,  the  NASD's 
Corporate  Financing  Def>artment  will 
review  the  terms  of  a  new  security  to 
determine  if  it  has  substantially  the 
same  terms  and  conditions  as  the 
original  issue. 

Other  Comparable  Rights: 
Supermafority  Approval  and  Review  by 
Independent  Committee 

The  proposed  rule  change  under 
proposed  subsection  6(cKl)(iii)  includes 
other  comparable  rights  intended  to 
provide  flexibility  for  sponsors  and 
general  partners  to  propose  other 
protections  for  limited  partners.  The 
comparable  rights  options  include,  but 
are  not  limited  to,  the  right  to 
supermajority  approval  of  the 
transaction  and  the  right  to  review  of 
the  transaction  by  an  independent 
committee. 

Supermajority  Approval 

The  premise  which  underlies  many  of 
the  objections  to  limited  partnership 
rollups  is  that  a  simple  majority  of 
limited  partners  voting  for  the  rollup 
can  deprive  other  limited  partners  of  the 
business  and  financial  opportxmities 
they  bargained  for  when  they  originally 
invested.  However,  this  objection  is 
addressed  where  limited  partners 
owning  75%  of  the  partnership  interests 
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(a  "supermaiority")  take  affirmative 
action  to  approve  the  transaction.  The 
NASD  believes  that  such  an 
overwhelming  approval  of  the 
transaction  provides  an  indication  of  its 
fairness  and  beneficial  nature,  and  that 
such  approval  would  constitute  an 
"other  comparable  right." 

The  version  of  the  proposed  rule 
change  relating  to  supermajority 
approval  published  for  comment  in 
Notice  to  Members  91-78  would  have: 

(1)  Required  that  for  supermajority 
approval  to  constitute  another 
comparable  right,  the  sponsor  or  general 
partner  must  reasonably  believe  that 
75%  of  the  outstanding  units  of  each  of 
the  participating  partnerships  in  a 
limited  partnership  rollup  transaction 
will  vote  to  approve  the  transaction,  and 

(2)  deemed  the  failure  to  obtain 
supermajority  approval  as  a  rejection  of 
the  transaction  with  the  consequent 
presumption  that  limited  partners 
would  not  be  protected.  The  NASD  has 
eliminated  these  provisions  and 
simplified  the  proposal  without 
changing  its  intended  effect  by  requiring 
that  the  limited  partnership  rollup 
transaction  be  approved  by  75%  of  the 
outstanding  units  of  each  of  the 
individual  participating  partnerships.  In 
response  to  member  comments 
recommending  that  the  failure  to  obtain 
approval  of  the  transaction  by  75%  of 
the  outstanding  imits  of  any  partnership 
participating  in  the  transaction  ought  to 
result  only  in  each  such  partnership  not 
being  included  in  the  transaction,  rather 
than  rejection  of  the  transaction,  the 
NASD  has  further  modi^ed  the 
provision  to  require  exclusion  from  the 
transaction  of  any  limited  partnership 
that  fails  to  reach  the  75%  threshold. 
The  NASD  believes  that  the  more 
stringent  requirements  of  its  proposal 
should  be  broadened  to  permit  a 
particulcx  limited  parUiership 
transaction  to  be  consummated  even 
though  individual  partnerships  did  not 
approve  the  transaction. 

Review  by  Independent  Committee 

Another  proposed  comparable  right  is 
review  by  an  independent  committee. 
The  version  of  the  rule  change 
published  for  comment  in  Notice  to 
Members  91-78  relating  to  review  by  an 
independent  committee  would  have 
required  that  the  committee:  (1)  Be 
established  by  the  NASD  if  deemed 
necessary  for  the  protection  of  limited 
partners;  (2)  be  approved  by  the  NASD; 

(3)  be  composed  of  at  least  three 
persons:  (4)  contain,  if  practicable, 
representation  from  each  entity  subject 
to  the  hmited  partnership  rollup 
transaction,  the  majority  of  whom 
would  represent  the  largest  equity 


holders  and  the  minority  of  whom  may 
be  recommended  by  the  general  partner 
or  sponsor;  (5)  be  unanimous  in  all  of 
its  determinations;  (6)  have  the 
authority  to  negotiate  the  proposed 
transaction  with  the  general  partner  or 
sponsor  on  behalf  of  the  limited 
partners,  but  not  the  authority  to 
approve  the  transaction  on  behalf  of  the 
limited  partners;  (7)  deUberate  for  a 
period  no  longer  than  60  days  unless 
unanimously  extended;  (8)  be 
compensated  and  reimbursed  by  the 
partnerships  subject  to  the  limited 
partnership  rollup  transaction  and  have 
the  ability  to  retain  independent 
counsel  and  financial  advisors  to 
represent  all  limited  partners  at  the 
limited  partnerships'  expense;  and  (9) 
be  entitled  to  indemnification  to  the 
maximum  extent  permitted  by  law  from 
the  general  partners,  sponsors,  limited 
partnerships  and  rolled  up  entities 
against  claims,  causes  of  action  or 
lawsuits  initiated  by  any  party  in 
interest,  including  limited  partnerships 
or  limited  partners,  related  to  any  action 
or  decision  made  in  furtherance  of  their 
responsibilities. 

In  response  to  members*  comments^ 
the  following  modifications  concerning 
the  rights  and  duties  of  the  independent 
committee  were  made  to  the  proposed 
rule  change:  (1)  The  provision  requiring 
a  three-person  committee  was  deleted; 
(2)  the  provision  relating  to  committee 
representation  of  limited  partner 
interests  now  simply  requires  that  such 
representation  be  "fair;"  (3)  the 
provision  requiring  unanimous 
determinations  has  been  deleted;  (4)  a 
provision  has  been  added  requiring 
committee  access  to  the  books  and 
records  of  the  partnerships;  and  (5)  a 
provision  has  been  added  requiring  ihe 
committee  to  prepare  and  present  a 
report  concerning  its  findings  and 
conclusions,  including  minority  views, 
to  the  limited  partners. 

In  addition  to  modifications  based  on 
members'  comments,  NASD  modified 
the  independent  committee 
requirements  as  follows:  (1)  The 
requirement  that  the  independent 
committee  be  established  by  the  NASD 
if  deemed  necessary  for  the  protection 
of  limited  partners  has  been  deleted;  (2) 
the  requirement  that  the  independent 
committee  be  approved  by  the  NASD 
has  been  deleted;  and  (3)  the  provision 
relating  to  compensation  paid  to  the 
committee  by  the  partnerships  now 
makes  such  payment  permissive  rather 
than  mandatory,  and  may  include 
reimbursement.  The  NASD  believes  this 
modification  removes  what  appears  to 
be  an  unnecessary  mandate  while 
preserving  the  ability  of  the 
independent  committee  to  negotiate 


with  the  limited  partnerships  for  the 
compensation  and  reimbursement 
necessary  to  conduct  the  business  of  the 
independent  committee.  The  proposed 
rule  change  would  continue  to  entitle 
the  independent  committee  to 
indemnification  from  the  limited 
partnerships  subject  to  the  rollup  and 
permits  general  partners  or  sponsors 
involved  in  the  limited  partnership 
rollup  transaction  to  provide  additional 
indemnification. 

Other  Comparable  Rights 

Comparable  rights  for  dissenting 
limited  partners  are  not  limited  to 
supermajority  approval  or  the 
establishment  of  an  independent 
committee,  but  include  any  other 
comparable  right  proposed  by  general 
partners  or  sponsors,  provided  that  the 
general  partners  or  sponsors 
demonstrate  to  the  satisfaction  of  the 
NASD  or,  if  the  NASD  determines 
appropriate,  to  the  satisfaction  of  an 
independent  committee,  that  the  rights 
proposed  are  comparable.  The 
composition  of  such  independent 
committee  to  review  proposed 
alternative  comparable  rights  under  this 
provision  may  be  different  than  the 
independent  committee  formed  as  an 
other  comparable  right.  Additionally, 
the  criteria  utilized  by  the  independent 
committee  to  review  proposed 
alternative  comparable  rights  under  this 
provision  may  also  differ  from  that 
required  by  the  independent  committee 
formed  as  an  other  comparable  right. 

Infeasibility  Test 

The  NASD  proposed  in  Notice  to 
Members  91-78  that  the  supermajority 
approval,  independent  committee  and 
other  comparable  rights  provisions 
could  not  be  relied  upon  unless  the 
NASD  made  a  finding  that  it  is 
infeasible  for  the  transaction  to  be 
structured  to  provide  dissenters  with 
the  right  of  appraisal  and  compensation 
or  the  right  to  retain  a  security  with  the 
same  rights  as  the  original  security 
("infeasibility  test").  The  NASD 
determined  to  eliminate  the  infeasibility 
provision  because,  as  a  practical  matter 
(except  in  the  most  unusual 
circumstances),  a  limited  partnership 
rollup  transaction  should  be  able  to  be 
structured  in  compliance  with  either 
subparagraph  (i)  or  (ii),  thereby 
rendering  the  alternative  protections  in 
subparagraph  (iii)  moot,  since  they 
would  be  infrequently  used  in  any  case. 
The  NASD  believes  that  the 
supermajority  approval  and 
independent  committee  review 
provisions  provide  substantive 
protections  to  dissenting  limited 
partners  and  should  be  available  as 
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alternatives  to  the  protections  in 
subparajgraphs  (i)  and  (ii).  Moreover,  the 
imposition  of  an  infeasibility  test  would 
tend  to  prevent  the  development  of  new 
alternative  rights  under  the  third 
comparable  light  in  subparagraph  (iii) 
that  may  provide  greater  protections  to 
dissenting  limited  partners  than  those 
enumerated  in  subparagraphs  [i),  (ii)  or 
(iii). 

When  a  Rollup  Transaction  Is  Presumed 
To  Be  Unfair  or  Unreasonable 

Pursuant  to  new  subsection  6(c)(2).  a 
limited  f)artnership  rollup  transaction, 
regardless  of  compliance  with 
subsection  6(c)(1),  is  presimied  to  be 
unfair  or  unreasonable  "  if:  (1)  Certain 
actions  taken  by  the  general  partner 
result  in  the  unfair  conversion  and 
valuation  of  general  partner  interests  ia 
a  limited  partnership  rollup  transaction; 
(2)  a  limited  partnership  rollup 
transaction  fails  to  protect  the  voting 
rights  of  the  hmited  partners;  (3)  the 
transaction  costs  of  a  rejected  limited 
partnership  rollup  transaction  are 
unfairly  apportioned  or  allocated;  or  (4) 
the  payment  of  fees  to  general  partners 
in  connection  with  Umited  partnership 
rollup  transactions  are  unfair, 
unreasonable  or  inappropriate. 

Actions  Taken  by  the  Generat  Partner 
The  provision  in  the  proposed  rule 
change  for  protection  against  actions 
taken  by  general  partners  under 
6(c)(2)(i)  provides  that  it  is 

!)resumptively  unfair  and  unreasonable 
or  general  partners,  when  determining 
their  interest  in  the  new  entity  resulting 
from  a  limited  partnership  rollup 
transaction,  to;  (1)  Convert  an  equity 
Interest  for  which  consideration  has  not 
been  paid  into  a  voting  interest  in  the 
new  entity  and  where  such  equity 
interest  wes  not  otherwise  provided  for 
in  the  limited  partnership  agreement 
and  disclosed  to  limited  partners:  (2) 
fail  to  follow  the  valuation  methods 
indicated  in  the  partnership  agreements 
when  valuing  their  partnership 
interests;  or  (3)  utilize  a  projected  vahie 
of  their  equity  interest  rather  than  the 
appraised  current  value  of  their  equity 
interest  when  determining  their  interest 
in  the  new  entity. 

Voting  Rights 

The  NASD  is  proposing  four 
provisions  for  the  protectimi  of 
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"  Wh««  4  limited  partnsihip  rollup  traiuactioa 
U  de«ennined  by  NASD  staff  to  include  one  of  the 
aiTaigMnmta  coiuidarnd  to  be  unEsir  or 
unrMsonable,  the  burden  of  ptoof  la  born*  by  Iba 
member  to  rebut  the  preeiimptlon  by  demonstrating 
that  the  arrangemant  i*  not  unfair  or  unraaionabla 
or  that  the  arrangemant  doe*  not  coma  within  ooe 
of  tha  enumerated  unfair  and  i 
•rrangemanl  provlalou. 


investors  with  respect  to  voting  rights 
under  6(c)C2)(ii).  The  first  proposed 
provision  provides  that  it  is 
presumptively  unfair  if  the  voting  rights 
in  the  entity  resulting  from  the  limited 
partnwship  rollup  transaction  do  not 
follow  the  original  voting  rights  of  the 
limited  partnerships  participating  in  the 
transaction.  However,  the  NASD 
recognizes  that  certain  material  changes 
to  voting  rights  may  be  necessary  to 
conform  disparate  rights  that  may  exist 
among  participating  partnerships. 
Material  changes  may  be  affected  only  if 
the  NASD  determines  that  such  changes 
are  not  unfair  or  if  an  independent 
committee  approves  such  changes.  The 
composition  of  such  independent 
committee  to  review  such  material 
changes  under  this  provision  may  be 
different  than  the  independent 
committee  fionned  as  an  othn* 
compantble  right.  Additionally,  the 
criteria  utilized  by  the  independent 
committee  to  review  such  material 
changes  under  this  provision  may  also 
differ  from  that  required  by  the 
independent  committee  formed  as  an 
other  comparable  right. 

The  second  provision  proposes  that  it 
is  presumptively  unfair  if  a  majority  of 
the  interests  in  an  entity  resulting  from 
a  limited  partnwship  rollup  transaction 
may  not,  without  concurrence  by  the 
^nsor,  general  partner(s),  board  of 
directors  or  trustee,  vote  to:  amend  the 
Umited  putnership  agreement,  articles 
of  incorporation,  by-laws  or  indenture; 
dissolve  the  entity;  remove  and  elect 
new  management;  or  approve  or 
disapprove  the  sale  of  substantially  all 
the  assets  of  the  entity. 

The  third  provision  provides  il  will  be 
presumed  to  be  unfair  with  respect  to 
voting  rights  if  the  sponsor  or  general 
partner  proposing  a  limited  partnership 
rollup  transaction  does  not  provide  a 
document  which  clearly  delineates 
instiTictions  and  procedures  of  voting 
against  or  dissenting  from  a  proposed 
transaction. 

Finally,  under  the  fourth  provision  it 
will  be  presumptively  unfair  if  the 
general  partner  or  sponsor  fails  to  utilize 
an  independent  third  party  to  receive 
and  tabulate  all  votes  and  dissents  and 
fails  to  require  the  third  party  to  make 
the  tabulation  available  to  the  general 
partner  and  any  limited  partner  upon 
request  at  any  time  during  and  after 
voting  occiirs. 

Transaction  Costs 

The  provision  in  the  proposed  rule 
change  for  protection  against  failure  to 
fairly  apportion  or  allocate  transaction 
costs  under  6(c)(2)(iii)  provides  that  it  is 
presumptively  unfair  if  transaction  costs 
of  a  rejcKrted  limited  partnership  rollup 


transaction  are  not  apportioned  between 
the  general  and  limited  partners  in 
accordance  with  the  final  vote  as 
follows:  (1)  in  the  case  of  a  limited 
partnership  rollup  transaction  which  is 
not  approved,  the  general  partner/ 
sponsor  bears  transection  costs  in 
proportion  to  the  total  number  of 
abstentions  and  votes  to  reject  the 
transaction,  and  the  limited  partners 
bear  transaction  costs  in  proportion  to 
the  niunber  of  votes  to  approve  the 
transaction;  or  (2)  in  the  case  of  a  rollup 
transaction  which  is  approved,  but 
where  some  individual  partnerships  do 
not  approve  and  are  not  included  in  the 
approved  transaction,  the  general 
partner  is  not  required  to  pay  costs  on 
behalf  of  the  Umited  partnerships  who 
have  voted  not  to  approve  the 
transaction. 

With  respect  to  determining  total 
costs  for  a  rejected  limited  partnership 
rollup  transaction,  the  NASD  believes 
that  subsections  6(b)  and  6{cK2)(iii) 
taken  together  make  it  clear  that  the 
general  partner  must  pay  all  the 
solicitation  expenses  in  addition  to 
transaction  costs  in  proportion  to  the 
total  number  of  abstentions  and  votes  to 
reject  the  transaction.  Additionally, 
limited  partnerships  which  vote  to 
reject  and  are  not  included  in  a  Umited 
partnership  rollup  L-ansaction  which  is 
ultimately  consummated,  may  not  be 
assessed  any  transaction  costs. 

Fees  of  the  General  Partners 

The  provision  in  the  proposed  rule 
change  for  protection  against  the  unfair 
assessment  of  fees  undor  6(r)(2)(iv) 
provides  that  it  is  presumptively  unfair 
for  general  partners  to  receive  or  convert 
unearned  management  fees  discounted 
to  a  present  value  while  also  proposing 
to  receive  new  asset-based  fees.  A 
similar  presumption  of  unfairness 
appUes  if  property  management  fees  and 
other  fees  are  inappropriate, 
unreasonable,  more  than,  or  not 
competitive  with,  what  would  be  paid 
to  third  parties  for  performing  similar 
services.  Substantial  and  adverse 
changes  in  fees  are  presumed 
unreasonably)  if  not  submitted  to  and 
approved  by  an  independent  committee. 
The  composition  of  such  independent 
committee  to  review  such  material 
changes  in  fees  under  this  provision 
may  be  different  than  the  independent 
committee  formed  as  an  other 
comparable  right.  Additionally,  the 
criteria  utilized  by  the  independent 
committee  to  review  such  materia) 
changes  in  fees  under  this  provision 
may  differ  from  that  required  by  the 
independent  committee  formed  as  au 
other  comparable  right. 
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Proposed  Rule  Change  to  Schedule  D 

The  NASD  is  proposing  to  amend 
parts  I  and  III  to  Schedule  D  to  the 
NASD  By-Laws  to  establish  Usting 
standards  for  the  Nasdaq  National 
Market  System  for  s<jcvirities  issued  in  a 
roliup  transaction.  The  rule  language  is 
the  same  as  that  proposed  for  inclusion 
in  appendix  F  with  two  minor 
exceptions.  When  the  term  "direct 
participation  program"  is  used  in  the 
deBnition  section,  a  cross-reference  is 
provided  to  the  definition  of  that  term 
in  Article  III.  section  34  of  the  Rules  of 
Fair  Practice.  In  addition,  the  term 
"management  fee"  is  modified  to  refer 
only  to  such  fees  related  to  a  "limited 
partnership."  In  comparison,  the 
definition  in  appendix  F  substituted  the 
term  "direct  participation  program" 
because  the  term  "management  fee"  is 
used  elsewhere  in  appendix  F  and  the 
definition,  therefore,  should  be 
applicable  to  any  direct  participation 
program. 

The  new  listing  criteria  for  hmited 
partnership  rollups  are  included  in  new 
section  3  to  Part  UI  of  Schedule  D. 
Current  section  3  is  redesignated  as 
section  4  and  is  amended  to  reference 
the  limited  partnership  roUup  criteria. 
Current  section  4  is  redesignated  section 
5.  Section  6  is  proposed  to  be  amended 
to  insert  the  word  "limited"  in  front  of 
"partnership"  to  conform  to  the 
applicable  definition  of  this  rule  filing. 
Finally,  current  section  6,  titled 
Termination  Procedure,  is  proposed  to 
be  redesignated  section  8  and  amended 
to  permit  the  NASD  to  terminate  an 
issue's  designation  if  it  no  longer 
complies  with  the  requirements  in 
redesignated  sections  5  and  6  or  7. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act,  which  require  that  the  rules  of  the 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
promote  just  and  equitable  principles  of 
trade  in  that  the  proposed  rule  change 
will  restrict  member  participation  in 
unfair  roliup  transactions  and  prohibit 
listing  on  the  Nasdaq  National  Market 
System  of  any  securities  resulting  from 
an  unfair  roliup  transaction. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  Notice  to 
Members  91-78  (December,  1991). 
Forty-two  comments  were  received  in 
response.  Copies  of  the  comment  letters 
are  attached  as  Exhibit  3  of  the  rule 
filing.  Of  the  42  comment  letters 
received,  42  were  in  favor  of  the 
proposed  rule  change,  0  were  opposed; 
10  offered  no  changes,  31  offered 
modifications  and  suggestions  and  one 
stated  it  was  too  late  for  the  proposed 
rule  to  have  any  effect. 

Comments  were  received  from 
twenty-seven  members,  three  states, 
four  sponsors,  and  a  number  of 
organizations  such  as  the  American 
Association  of  Limited  Partners,  the 
American  Bar  Association,  and  the 
Investment  Program  Association.  All  of 
the  commenters  agreed  that  the  NASD's 
proposed  rules  were  a  forward  step 
toward  protecting  investors  from  unfair 
roliup  transactions  and  applauded  the 
NASD  for  its  efforts  to  prevent  roliup 
abuses.  Ten  commenters  agreed  with  the 
proposed  rule  without  any  specific 
comment  (See  comments  1,  7,  8, 11, 16, 
17, 19,  26,  30,  40.)  With  respect  to 
general  comments,  some  commenters 
indicated  that  the  proposed  rules  are  the 
minimum  that  should  be  adopted  and 
urged  the  NASD  either  not  to  dilute  the 
proposed  rule's  provisions  or  to  make 
them  stronger  in  the  face  of  any  negative 
comments  received.  (See  comments  1,  2, 
6.  7.  8, 11, 14, 16, 19,  22,  26.  27,  30,  34, 
38,  39,  42.)  Other  general  comments 
included  the  suggestion  that  adoption  of 
any  NASD  rules  should  be  postponed 
until  passage  of  a  Roliup  Reform  Act  bill 
by  the  U.S.  Congress.  (See  comment  3.) 
One  commentor  stated  that  the  NASD  is 
too  late  in  proposing  rules  since  a 
number  of  abusive  roliup  transactions 
have  already  occurred  (See  comment 
41). 

Specific  comments  were  received  in 
the  areas  of  the  definition  of  dissenting 
limited  partner,  definition  of  limited 
partnership  roliup  transaction, 
standards  for  appraisals,  rule 
construction,  right  of  compensation,  the 
use  of  a  supermajority  approval 
provision  as  a  comparable  right,  the 
structure  and  function  of  the 
independent  committee, 
indemnification,  the  valuation  of  a 
general  partner's  interest,  voting  rights, 
and  the  allocation  of  transaction  costs. 

In  response  to  member  comments,  the 
current  version  of  the  proposed 
amendments  incorporates  the  following 
modifications,  none  of  which  is 


inconsistent  with  the  proposed 
legislation: 

Rule  language  '^  was  modified  to 
clarify  that; 

Sec.  2(b)(3) 

•  in  order  to  be  deemed  a  dissenting 
limited  partner,  an  investor  must  vote 
against  the  transaction  and  perfect  his 
position  as  a  dissenter  by  registering 
with  the  general  partners  as  a  dissenter 
(See  comment  4); 

Sec.  6(c)(l)(i) 

•  the  appraisal  methodology  for 
valuing  partnership  assets  should  be 
appropriate  for  the  particular  industry 
(See  comments  4,  20); 

•  entities  issuing  debt  instnunents  as 
compensation  to  dissenting  limited 
partners  should  be  limited  to  a 
maximum  of  70%  leverage,  the  debt 
should  have  a  term  no  longer  than  8 
years,  and  the  interest  rate  should  be  a 
market  rate  of  interest  equivalent  to  at 
least  120%  of  the  applicable  federal 
funds  rate  (See  comments  34,  39); 

Sec.  6(c)(l)(ii) 

•  the  word  "or"  should  be  added  after 
subsection  6(c)(l)(ii)(B)  to  clarify  that 
the  rights  of  limited  partners  will  be 
presumed  protected  if  the  requirements 
of  subsection  6(c)(l)(i),  subsection 
6(c)(l)(ii)  or  subsection  6(c)(l)(iii)  are 
satisfied  (See  comments  3,  4); 

Sec.  6(c)(l)(iii)(A) 

•  when  the  75%  supermajority 
approval  of  the  transaction  is  used  as  a 
comparable  right,  individual 
partnerships  will  not  be  included  in  the 
transaction  unless  at  least  75%  of  the 
limited  partners  approve  (See  comment 
23): 

Sec.  6(c)(l)(iii)(B)a 

•  the  conclusions  of  the  independent 
committee  and  any  subsequent  report  to 
limited  partners  should  not  be  required 
to  be  unanimous  so  that  minority 
members  of  the  committee  have  a  voice 
(See  comments  18,  21,  34); 

•  the  independent  committee  should 
include  a  fair  representation  of  the 
interests  of  all  limited  partners  without 
being  specific  on  the  exact  makeup  of 
the  committee  (See  comments  6,  22,  24, 
34); 

Sec.  6(c)(l)(iii)(B)b 

•  the  independent  committee  shall 
have  access  to  the  books  and  records  of 
the  partnerships  and  shall  prepare  a 
report  to  the  limited  partners  subject  to 
the  roliup  (See  comment  2); 


'^The  section  to  which  each  identified 
modiflcation  refer*  it  taken  firom  the  language  of 
this  proposed  rule  change. 


IMI 


F«deral  Register  /  Vol.  58.  No.  97  /  Friday,  May  21.  1993  /  Notices 


29669 


Sec.  6(c){l)(iii)(B)g 

•  indemnification  from  legal  action 
shall  be  made  available  to  any 
independent  committee  by  the 
partnerships  affected  by  the  rollup,  but 
such  indemnification  should  not  be 
required  of  the  general  partners  (See 
comments  2,  13); 

•  general  partners  should  be 
permitted,  but  not  required,  to 
indemnify  or  contribute  to  the  defense 
or  settlement  of  actions  taken  against 
the  independent  committee  (See 
oomments  13,  21,  23,  36);  and. 

Sec.  6(c)(2)(iii) 

•  abstentions  should  be  counted  as  a 
"no"  vote  for  purposes  of  allocating 
transaction  costs  between  general  and 
limited  partners  (See  comments  2.  3. 18, 
22,  33.  34,  39). 

In  addition  to  the  specific  comments 
incorporated  as  modifications  into  the 
proposed  rule  language,  the  NASD 
received  a  large  number  of  additional 
comments  covering  a  wide  range  of 
issues  relating  to  the  proposed  rule 
change.  These  comments  include  the 
following: 

General  Comments 

Commenters  stated  that 
reorganizations  based  on  a  court  ordered 
settlement  requiring  a  rollup  transaction 
should  not  warrant  review  imder  the 
rollup  rules  (See  comment  3);  that  the 
general  partner  should  be  responsible 
for  a  legal  opinion  that  the  rollup 
complies  with  all  NASD  and  SEC  rules 
(See  comment  12);  that  no  "mandate" 
exists  from  Congress  for  the  passage  of 
rollup  rules  (See  comment  13);  and,  that 
any  comparable  right  applicable  under 
subsection  6(c)(1)  obviates  the  need  to 
apply  the  provisions  of  6(c)(2)  of 
appendix  F  (See  comment  20). 

The  NASD  believes  that  the  first 
situation  is  sufficiently  rare  to  permit 
the  NASD  to  respond  to  any  request  for 
an  exception  to  the  proposed  rollup 
rules  in  a  court  ordered  settlement 
situation  on  a  case-by-case  basis.  The 
NASD  has  not  found  a  regulatory  need 
to  require,  in  addition  to  compliance 
with  the  proposed  rollup  rules,  that  a 
legal  opinion  should  be  provided  to  the 
NASD  that  the  rollup  transaction  is  in 
compliance  with  NASD  rules.  NASD 
staff  will  conduct  a  review  of  the 
transaction  under  appendix  F  or  under 
Schedule  D  to  determine  compliance 
with  the  rules  in  accordance  with  its 
standard  procedures.  With  respect  to  the 
comment  regarding  a  mandate  from 
Congress,  since  the  issuance  of  Notice  to 
Members  91-78,  the  NASD  received  a 
letter  from  the  U.S.  Senate  Committee 
on  Banking,  Housing,  and  Urban  affairs 


requesting  the  NASD  to  move  quickly  to 
adopt  rules  to  address  abuses  associated 
with  limited  partnership  rollup 
transactions. " 

With  respect  to  those  comments  that 
compliance  with  any  of  the  criteria  in 
proposed  subsection  6(c)(1)  of  appendix 
F  obviates  the  need  to  comply  with 
subsection  6(c)(2).  the  NASD  believes 
that,  regardless  of  the  presence  of  an 
arrangement  protecting  dissenting 
limited  partners,  limited  partners 
should  be  protected  by  rules  that 
prohibit  the  structuring  of  a  limited 
partnership  rollup  transaction  with  any 
arrangement  presumed  to  be  unfair  and 
unreasonable. 

Dissenting  Limited  Partner 

Concerning  dissenting  limited 
partners'  rights,  commenters  stated  that 
there  should  be  a  minimum  threshold  of 
dissenters,  say  5%,  before  dissenters 
rights  are  made  available  (See  comments 
4,  36);  and,  that  those  limited  partners 
who  do  not  vote  in  a  limited  partnership 
rollup  transaction  should  still  be 
allowed  to  preserve  their  rights  to 
appraisal.or  an  equivalent  security  (See 
comment  25). 

The  NASD  believes  all  dissenting 
limited  partners  should  have  the  benefit 
of  the  protections  proposed  in  this  rule 
change,  not  just  those  in  a  transaction 
where  the  dissenters  comprise  at  least 
5%  of  the  shareholders.  The  NASD 
believes  that  the  mechanism  for  limited 
partners  to  perfect  their  dissent  status  in 
order  to  preserve  their  rights  is 
consistent  with  state  corporate  law.  The 
NASD  believes  that  investors  who 
wishes  to  dissent  must  provide  notice  of 
their  intentions  by  first  voting  against 
the  rollup. 

Definition  of  Limited  Partnership 
Rollup  Transaction 

Concerning  the  definition  of  a  limited 
partnership  rollup  transaction, 
commenters  stated  that  exchange  offers 
that  permit  investors  to  remain  in  their 
existing  partnerships  should  not  be 
considered  a  limited  partnership  rollup 
transaction  (See  comment  20);  and.  that 
the  definition  should  include  Real 
Estate  Investment  Trusts,  Limited 
Liability  Companies.  Equipment  Leasing 
Grantor  Trusts  and  any  other  surviving 
entity  of  a  rollup  transaction  where  the 
potential  for  harm  to  the  limited 
partners  exists  (See  comments  10. 18. 
25.  32.  34,  38). 

The  definition  of  a  limited 
partnership  rollup  transaction  provides 
that  if  partners  have  the  right  to  obtain 
a  security  under  substantially  the  same 
terms  as  the  original  issue  or  if  the 


'  Sm,  Footnote  4,  supra. 


transaction  does  not  materially  and 
adversely  affect  limited  partners,  the 
transaction  should  be  excluded  from  the 
definition.  Thus,  if  the  exchange  offer 
can  meet  these  requirements,  the 
limited  partnership  rollup  transaction 
rules  will  not  apply  to  the  transaction. 
With  respect  to  the  second  comment, 
the  NASD  is  proposing  to  only  apply  the 
definition  to  those  situations  which 
have  given  rise  to  concerns  regarding 
abusive  arrangements.  Such  concerns 
have,  thus  far.  arisen  in  connection  with 
limited  partnership  rollup 
transactions — not  those  of  other 
products. 

Sohcitation  Fees 

Commenters  stated  that  fees  paid  to  a 
soliciting  firm  should  be  based  on  the 
success  of  the  soliciting  firm  as  a  form 
of  inducement  to  successfully  solicit  the 
rollup  transaction;  and  that  general 
partners  should  not  have  to  pay  for  all 
solicitation  costs  of  a  failed  transaction 
(See  comment  20). 

The  NASD  believes  that  a  soliciting 
firm  should  be  free  to  provide 
independent  advice  to  investors  and 
that  payments  only  for  successful 
solicitations  would  not  be  in  the  interest 
of  investors.  The  NASD,  therefore, 
adopted  amendments  to  Appendix  F  to 
prohibit  NASD  members  from  obtaining 
compensation  for  soliciting  only  "yes" 
votes  in  a  rollup  transaction. 

Right  of  Appraisal 

Commenters  stated  that  appraisers 
should  meet  standards  of  professional 
conduct,  independence  and  financial 
strength  (See  comments  2.  22,  31.  32); 
should  be  subject  to  experience,  net 
worth  and  reliability  tests  (See  comment 
14);  should  meet  a  minimum  definition 
of  independent  appraisal  which  would 
be  set  forth  by  the  proposed  rule  (See 
comment  34);  should  conform  to 
NASAA  guidelines  defining 
"independent  appraiser"  (See  comment 
25);  should  be  members  of  the  Appraisal 
Institute  (See  comments  5, 15,  27);  and, 
should  not  be  used  for  all  types  of 
partnerships,  such  as  oil  and  gas 
partnerships,  which  should  use,  for 
example,  petroleum  engineer  reports  in 
lieu  of  appraisals  (See  comments  4,  20). 

In  the  area  of  appraisals  the  NASD 
agrees  that  the  methodology  for  valuing 
partnership  assets  should  be  that 
methodology  which  is  appropriate  for  a 

E articular  industry.  The  NASD  also 
Blieves  that  an  appraisal  performed  "in 
a  manner  consistent  with  industry 
practice"  implies  that  the  appraiser 
must  meet  certain  logical  qualifications 
for  the  performance  of  the  appraisal, 
such  as  the  experience  and  financial 
stability  of  the  appraiser  and  whether 
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the  appraiser  meets  the  standards  of  a 
qualifying  organization. 

Right  of  Compensation  Based  on  an 
Appraisal 

Concerning  the  right  of  compensation 
based  on  an  appraisal,  commenters 
stated  tiiat  the  issuance  of  unsecured 
debt  was  either  inappropriate  (See 
comment  10)  or  tantamount  to  the 
issuance  of  junk  bonds  (See  comment 
6);  that  the  payment  of  interest  and 
some  amortization  of  principal  should 
be  required  over  the  term  of  an 
unsecured  debt  instrument  (See 
comment  38);  that  the  federal  funds  rate 
was  not  an  appropriate  benchmark  for 
the  issuance  of  unsec\ired  debt  (See 
comment  6):  that  only  cash  should  be 
used  as  compensation  (See  comment 
25):  that  unsecured  should  debt  have  an 
interest  rate  of  the  federal  funds  rate 
plus  3%,  a  floor  of  8%  and  a  ceiling  of 
14%  (See  comment  34);  that  secured 
debt  instruments  issued  by  the  new 
entity  to  dissenting  limited  partners 
should  be  repaid  only  by  the  net 
proceeds  of  the  sales  or  refinancing  of 
the  assets  of  the  cootributing 
partnerships,  since  limited  partners 
previously  had  only  an  interest  in  the 
assets  of  their  particular  partnership 
(See  comments  13,  21,  23,  36):  that  debt 
instruments  issued  have  a  shorter 
maturity  date,  perhaps  of  no  more  than 
four  to  five  years  (See  comments  34.  39); 
and,  that  potential  dilution  was 
involved  in  the  issuance  of  a  freely 
tradable  security,  but  that  such  dilution 
could  be  avoideid  by  requiring  either 
that  the  market  capitalization  of  the 
issuer  of  the  freely  tradable  security  be 
at  least  4  times  the  equity  of  the 
proposed  roUup,  or,  alternatively,  that 
the  issuance  of  freely  tradable  securities 
be  available  only  when  less  than  20%  of 
the  limited  partners  have  dissented  from 
the  transaction  (See  comments  5,  6, 15, 
25,  27,  28,  33,  38).  The  NASD  believes 
that  debt  instruments,  while  necessary 
for  providing  general  partners  with  a 
method  of  compensating  dissenting 
limited  partners,  should  be  carefully 
structured  to  minimize  the  risks  to 
limited  partners  accepting  such  debt. 
Entities  issuing  debt  should  be  limited 
to  a  maximum  of  T0%  leverage,  the  debt 
should  have  a  term  no  longer  than  8 
years,  the  debt  instrument,  whether 
secured  or  unsecured,  should  provide 
for  prepayment  to  the  de^-holders  of  a 
minimum  of  80%  of  the  value  of  the 
assets  previously  owned  by  the 
partnerships  which  are  sold  or 
refinanced,  and  the  interest  rate  should 
be  a  market  rate  of  interest  equivalent  to 
comparable  debt  instruments  that  are  at 
least  120%  of  the  applicable  federal 
rate.  Such  provisioDS  an  intended  to 


firovide  protectioa  for  dissenting 
imited  paitnws  who  become  secured  or 
unsecured  debt-holders.  The  proposed 
rule  change  makes  clear  that  secured 
debt  issued  to  dissenting  limited 
partners  as  compensation  is  secured  by 
all  of  the  assets  previously  owned  by  the 
partnerships  subject  to  the  limited 
partnership  rollup  transaction,  rather 
than  by  the  assets  of  the  particular 
partnership  in  which  the  dissenter  was 
a  limited  partner.  The  NASD  believes 
securitization  by  this  larger  asset  pool 
enables  greater  access  to  a  larger  pool  of 
lenders  which  encourages  the  formation 
of  limited  partnership  rollup 
transactions  that  might  otherwise  not 
occur  if  securitization  were  limited  to 
individual  partnerships.  Additionally, 
the  NASD  believes  the  accelerated 
prepayment  provisions  of  the  proposed 
rule  change,  which  apply  to  both 
secured  and  unsecured  debt  issued  as 
compensation  to  dissenting  limited 
partnere,  will  further  minimize  the  risk 
to  dissenting  limited  partners  who  are 
issued  secured  debt.  The  NASD 
discussed  other  comments  relating  to 
potential  problems  when  freely-tradable 
securities  are  utilized  as  a  means  of 
compensating  dissenting  limited 

Partners.  In  particular,  the  NASD 
alieves  that  limited  partners  should 
negotiate  at  arms-length,  without 
collusion  with  the  general  partner  or 
sponsor.  Additionally,  if  the  issuer  of 
the  freely-tradable  securitie&and  the 
sponsor  or  general  partner  are  affiliated, 
and  the  securities  issued  as 
compensation  are  new  securities,  the 
NASD  beheves  that  such  securities  must 
not  represent  more  than  20%  of  the 
issued  and  outstanding  securities  of  that 
class  after  tbe  issuance.  A  sponsor  or 
general  partner  is  deemed  affiUated  with 
the  issuer  if  the  sponsor  or  general 
partner  receives  any  material 
compensation  from  the  issuer  or  its 
affiliates  in  conjunction  with  the  rollup 
transaction  or  the  purchase  of  the 
general  partner's  interest.  The  20% 
limitation  on  the  amount  of  securities 
offered  as  compensation  by  an  affiliate 
helps  to  establish  a  threshold  below 
which  significant  dilution  could  be 
presumed  to  have  not  occurred.  The 
NASD  is  concerned  that  the  publicly 
traded  entity  be  sufficiently  capitalized 
so  as  to  avoid  a  shell  or  small,  inactive 
company  being  used  to  effect  a  rollup. 

Right  of  Review  by  an  Independent 
Committee 

Commenters  stated  that  the 
independent  committee  should  make  its 
analysis  available  to  interested  parties 
(See  comment  33);  should  not  be 
required  if  independent  counsel  and  an 
investment  banker  provide  advice  as  to 


the  fairness  of  the  transaction  (See 
comments  21,  23):  should  not  be 
compensated  (See  comment  24);  should 
be  mandatory  when  general  partnere 
offer  comparable  rights  (See  comments 
2,  5, 6,  22,  32.  34,  30);  should  always 
represent  the  largest  equity  holders  (See 
comments  5,  7,  34);  should  be  composed 
of  the  nine  largest  limited  partners  in 
descending  size  (See  comment  2); 
should  be  hinded  by  the  partnership 
(see  comment  2):  should  have  access  to 
proxy  votes  to  verih'  the  vote  (See 
comment  2);  should  be  indemnified  by 
the  assets  of  the  limited  partners  rather 
than  the  assets  of  the  general  partners  or 
sponsors  (See  comments  13,  21,  23,  35); 
should  contain  representation  bom 
members  of  the  broker-dealer 
community  who  are  unaffiliated  with 
the  transaction  (See  comment  18); 
should  be  nominated  from  a  list  of  all 
Umited  partners  made  available  for  at 
least  45  to  60  days  prior  to  the  selection 
and  should  include  no  general  partners 
(See  comment  6);  and.  should  be 
selected  from  limited  partnere  who 
purchased  in  the  initial  offerings  of  the 
partnerships  rather  than  from  those  who 
purchased  in  the  secondary  market  (See 
comment  24). 

With  respect  to  the  independent 
committee,  the  NASD  believes  it  should 
not  require  that  the  independent 
committee  make  its  analysis  available  to 
third  parties.  The  availability  of  an 
opinion  of  counsel  and  an  investment 
banker  on  the  fairness  of  the  transaction 
may  be  submitted  to  the  NASD  for 
review  as  another  comparable  right,  but 
the  NASD  determined  not  to  adopt  such 
a  specific  alternative.  The  NASD  does 
not  believe  that  the  independent 
committee  should  be  mandatory  for  all 
situations  where  comparable  rights  are 
being  provided  as  an  alternative  to 
appraisal  and  compensation  or  retaining 
the  same  seouity.  The  suggestion  that 
the  independent  committee  should 
alwaj's  represent  the  largest 
shareholders  appeare  contrary  to  the 
concept  of  protecting  minority 
shareholder  interests.  The  NASD  also 
believes  that  the  independent 
committee  does  need  appropriate 
indemnification  in  order  to  ensure  that 
there  are  partnen  willing  to  serve  on  the 
independent  committee  who  can 
objectively  carry  out  their 
responsibilities  without  fear  of  lawsuit 
or  other  action. 

The  NASD  determined  that  the 
independent  committee  should  have 
access  to  the  books  and  records  of  the 
partnerehips  and  should  prepare  a 
report  to  the  limited  partnere  subject  to 
the  rollup  prior  to  the  vote.  With  respect 
to  the  makeup  of  the  independent 
committee,  the  NASD  believes  that  it 
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may  not  be  appropriate  for  the  NASD  to 
be  too  specific  on  the  makeup  of  the 
committee  but  simply  to  indicate  that 
the  NASD  believes  that  the  independent 
committee  should  fairly  represent  the 
interests  of  all  limited  partners. 

Right  of  Supermajority  Approval 

Concerning  the  right  of  supermajority 
approval,  commenters  stated  that 
supermajority  approval  should  have  an 
approval  threshold  of  66%%  of  all 
partnership  interests  outstanding  (See 
comments  3,  20);  should  have  an 
approval  threshold  of  66V3%  of  all 
partnership  interests  outstanding  or 
75%  of  those  voting  (See  comments  13, 
21,  23,  35);  should  have  a  minimum 
approval  threshold  of  75%  {See 
comments  30,  39):  and.  should  have  a 
minimum  approval  threshold  of  80% 
(See  comments  2,  9. 14,  25,  27.  34). 

With  respect  to  the  use  of  a 
supermajority  vote  approving  the  rollup 
as  a  comparable  right,  the  NASD 
carefully  considered  all  of  the 
suggestions  for  various  benchmarks  that 
would  indicate  a  supermajority 
approval  of  the  transaction  and  beheves 
that  the  75%  level  originally  proposed 
is  the  appropriate  level.  The  NASD  did, 
however,  change  the  provision  in 
response  to  member  comments,  as  set 
forth  above  in  Item  3,  to  permit  a  rollup 
transaction  to  go  forward  so  long  as  any 
individual  limited  partnership  that  did 
not  reach  the  75%  threshold  is  excluded 
from  the  transaction. 

Actions  of  General  Partners 

Concerning  the  actions  of  general 
partners,  commenters  stated  that  the 
disclosure  requirement  in  Subsection 
6(c)(2)(i)  pertaining  to  general  partners 
who  convert  an  equity  interest  into  a 
voting  interest  should  not  be  necessary 
to  limited  partners  who  have  purchased 
their  interests  in  the  secondary  market; 
and,  that  it  should  be  clarified  that  the 
negative  implication  that  it  is 
permissible  to  convert  an  equity  interest 
to  a  non-voting  interest  may  not  be 
drawn  from  Subsection  6(c)(2){i)  (See 
comment  20). 

In  connection  with  limited 
partnerships,  where  the  limited  partners 
have  purchased  their  interests  in  the 
se€»ndary  market,  the  definition  of 
hmited  partnership  rollup  transaction 
would  exclude  from  the  rules  limited 
partnerships  that  are  traded  on  the 
Nasdaq/NMS,  NYSE,  or  AMEX.  With 
respect  to  other  Umited  partnerships 
subject  to  the  rules,  disclosure  must  be 
made  regarding  the  rollup  transaction  in 
any  event  to  all  current  limited 
partners — regardless  of  whether  the 
hmited  partner  was  an  original  investor 
or  a  purchaser  in  the  secondary  market. 


With  respect  to  the  second  comment, 
the  NASD  agrees  that  it  is  not 
permissible  under  the  proposed  rule 
change  to  convert  an  equity  interest  to 
a  non-voting  interest. 

Valuation  of  Partnership  Interests 

Concerning  valuation  of  partnership 
interests  under  Section  6(c)(2)(i)  of 
appendix  F,  commenters  stated  that 
such  valuations  should  take  into 
account  revenue  increases  typical  in  oil 
and  gas  programs  (See  comment  4);  that 
"current  value"  should  mean  "going 
concern"  rather  than  "hquidation" 
value  (See  comments  4,  21);  that  being 
required  to  follow  valuation  models  in 
partnership  agreements  could  be  unfair 
(See  comment  4);  and,  that  general 
partner  interests  should  be  valued  on 
their  revenue  share  rather  than  their 
capital  contribution  (See  comment  4). 

With  respect  to  the  evaluation  of 
general  partnership  interests,  the  NASD 
believes  that  carried  interests  in  oil  and 
gas  programs  and  other  interests 
provided  for  in  hmited  partnership 
agreements  are  covered  by  the  language 
in  the  proposed  rules.  The  NASD  agrees 
that  the  valuation  of  partnership 
interests  should  be  appropriate  to  the 
particular  industry,  i.e.  that  "current 
value"  is  considered  to  permit  valuation 
on  a  "going  concern"  or  "liquidation" 
basis. 

Voting  Rights 

Concerning  voting  rights,  commenters 
stated  that  voting  rights  accorded 
investors  in  the  rolled  up  entity  may  be 
inconsistent  with  the  laws  of  the  state 
in  which  the  entity  is  organized  when 
such  laws  do  not  permit  amendment  of 
articles  of  incorporation  and  by-laws, 
dissolutions,  or  sales  of  substantially  all 
the  assets  of  the  corporation  to  be 
effected  solely  by  stockholders  (See 
comments  4,  20);  that  there  should  be  a 
fixed  vote  date  to  avoid  extending  the 
vote  to  allow  proxy  solicitors  to 
pressure  fence  sitters  to  change  their 
vote  (See  comment  6);  and,  that  the 
rules  should  contain  a  requirement  that 
voting  rights  may  not  be  diminished 
(See  comment  25). 

With  respect  to  the  first  comment,  it 
is  important  to  make  clear  that  proposed 
paragraph  6(c)(2)(ii)(B)  does  not  apply 
to  the  rollup  transaction:  it  appUes  only 
to  the  future  operation  of  the  resulting 
entity.  The  NASD  believes  that  the 
proposed  provision  is  not  contrary  to 
state  corporate  law  and  that  state 
corporate  law  establishes  minimum 
standards  which  may  be  modified  by 
the  articles  of  incorporation.  With 
respect  to  the  second  comment,  the 
NASD  does  not  believe  it  is  appropriate 
for  the  rules  to  include  a  fixed  voting 


date.  With  respect  to  the  third  comment, 
the  NASD  beUeves  that  the  provisions 
imder  Section  6(c)(2)(ii)  provide 
sufficient  protections  to  investors  with 
respect  to  voting  rights.  The  only 
circumstance  under  which  voting  rights 
can  be  modified  significantly  is  where 
the  NASD  determines  such  changes  are 
not  unfair  or  if  the  changes  are  approved 
by  an  independent  committee. 

Transaction  Costs 

Concerning  transaction  costs  under 
Section  6(c)(2)(iii)  of  Appendix  F. 
commenters  stated  that  when  allocating 
transaction  costs  in  a  rejected 
transaction,  it  should  be  clarified  that  a 
rejected  transaction  is  one  where  all 
partnerships  have  voted  not  to 
participate  in  the  transaction  (See 
comment  3);  that  all  costs  should  be 
borne  by  the  sponsor  (See  comment  25); 
that  "dissenting  limited  partnership" 
should  be  defined  (See  comment  4): 
and,  that  costs  for  dissenting 
partnerships  should  be  borne  all  or  in 
part  by  the  rolled  up  entity,  not  the 
general  partner  or  sponsor  (See 
comments  23,  36). 

With  respect  to  the  allocation  of 
transaction  costs,  the  NASD  beheves 
that  a  rollup  is  considered  rejected 
under  Subsection  6(c)(2)(iii){A)  when, 
pursuant  to  the  terms  of  the  rollup 
transaction,  the  rollup  transaction  is  not 
consummated.  Subsection  6(c)(2)(iil)(B) 
addresses  the  allocation  of  transaction 
costs  in  rollup  transactions  that  are 
consummated,  but  individual 
participating  limited  partnerships  have 
rejected  the  rollup  transaction  and  will 
not  be  included  in  the  consummated 
rollup  transaction. 

General  Partner  Fees 

Concerning  fees  of  the  general 
partners  under  Section  6(c)(2)(iv)  of 
Appendix  F.  commenters  stated  that  a 
general  partner's  carried  interest 
received  as  part  of  the  promotion  of  the 
original  transaction  should  not  be 
included  in  the  term  "unearned 
management  fees"  and.  thus,  not  subject 
to  any  restrictions  and  treated  just  like 
a  hmited  partner's  interest  (See 
comment  23). 

A  carried  interest  in  the  profits,  losses 
and  distributions  of  a  limited 
partnership  would  not  ordinarily  be 
considered  an  unearned  management 
fee  unless  the  percentage  interest  is 
contingent  upon  the  performance  of 
future  services  or  upon  the  repayment  to 
hmited  partners  of  a  stated  return  on 
their  capital  contribution  which  has  not 
yet  been  met.  Similarly,  any  hmited 
partnership  interests  purchased  by  a 
general  partner  or  allocated  to  the 
general  partner  as  a  "carried  interest " 
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would  be  treated  like  any  limited  [FMmm  Ho.  34-32316;  FN*  Na  8R-NASO- 

partnerehip  interest  and  is  not  included  93-13] 

in  "unearned  maoafiement  fees."            -.».-«       .  ^        .     .         _ . 

Seif-Regulatoiy  Organizations;  FUIng 

m.  Date  of  EffiBctiveness  of  the  of  Proposed  Rule  Change  by  National 

Proposed  Rule  Change  and  Timing  for  Association  of  Securities  Dealers,  Inc. 

Commission  ActioA  Relating  to  ttie  Riing  Requirements  of 

,        ,  ,     ,        ,  the  Corporate  FinencifKi  Rule 

Within  35  days  of  the  date  of  r—                     » 

publication  of  this  notice  in  the  Federal  May  17, 1993. 

Register  or  within  such  longer  period  (i)  Pursuant  to  section  19(b)(1)  of  the 

as  the  Commission  may  designate  up  to  Securities  Exchange  Act  of  1 934 

90  days  of  such  date  if  it  finds  such  ("Act").  15  U.S.C  78s(bXl).  notice  is 

longer  period  to  be  appropriate  and  hereby  given  that  on  N4arch  10, 1993, 

publishes  its  reasons  for  so  finding  or  the  National  Association  of  Securities 

(ii)  as  to  which  the  self-regulatory  Dealers.  Inc.  ("NASD"  or  "Association") 

organization  consents,  the  Commission  filed  with  the  Securities  and  Exchange 

wilt  Commission  ("SEC"  or  "Commission") 

A.  By  order  approve  such  proposed  ^^1  amended  on  May  4. 1993  the 
rule  change,  or  proposed  rule  change  as  described  in 

_,...'              J.       ,    J  ,  Items  I.  n,  and  ni  below,  which  Items 

B.  Institute  proceedmgs  to  determine  ^ave  been  prepared  by  the  NASD.  The 

T^fu   .f ■  P^°P°««*^^™^«  '^^K^  Commission  is  publishing  this  notice  to 

should  be  disapproved.  ^u^i,  comments  on  the  proposed  rule 

IV.  Solicitatiea  of  Comments  change,  as  amended,  from  interested 

persons. 

Interested  persons  are  invited  to  ,  ^  ir «      i          ^        ... 

submit  written  dala.  views,  end  i.^  '^,'^-^°'^f^T.'         . 

^u.en,sco„ce„,ingU»  foregoing^  I'X^tl'^^''''^'* 

Specifically  the  Commission  requests  t~-««              -*^«> 

comment  regarding  any  potential  Below  is  the  text  of  the  proposed  rule 

conflicts  between  the  NASD's  proposed  change.  Proposed  new  language  is 

rule  and  state  contract  or  corporate  law.  italicized;  proposed  deletions  are  in 

Persons  making  written  submissions  brackets, 

should  file  six  copies  thereof  with  the  -^    ..,               ^.         .      „  , 

Secretary.  Securities  and  Exchange  The  Corporate  Fmanang  Rule 

Commission.  450  Fifth  Street.  NW..  Underwriting  Terms  and  Arrangements 

Washington.  DC  20549.  Copies  of  the  Sec.  44 

submission,  all  subsequent  •        •        •        •        • 
amendments,  all  written  statements 

with  respect  to  the  proposed  rule  l^'  ¥\\m%  Requirements 

change  that  are  filed  with  the  *        •        •        •        » 

Commission,  and  all  written  {7)  Offerings  Exempt  From  Filing 

communications  relating  to  the  •        •        •        •        • 
proposed  rule  change  between  the 

Commission  and  any  person,  other  than  ^^J  offerings  0/ securities: 

those  that  may  tie  withheld  from  the  (i)  registerud  with  the  Securities  and 

public  in  accordance  with  the  Exchange  Commission  on  registration 

provisions  of  5  U.S.C.  552.  will  be  statement  Forms  S-3  or  F-3  pursuant  to 

available  for  inspection  and  copying  in  '^^  standards  for  those  Forms  prior  to 

the  Commission's  Public  Reference  October  21, 1992  and  offered  pursuant 

Room.  Copies  ofsuch  filing  will  also  be  to  Rule  415  adopted  under  the 

available  for  inspection  and  copying  at  Securities  Act  of  1933.  as  amended.  (.) 

the  principal  office  of  the  NASD.  All  °^ 

submissions  should  refer  to  the  file  (ii)  of  a  foreign  private  issuer 

number  in  the  caption  above  and  should  incorporated  or  organized  under  the 

be  submitted  by  Jime  1 1 . 1 993 .  laws  of  Canada  or  any  Canadian 

For  the  CommiMion.  by  the  Division  of  f,"'"'"'^  %  ^^^"."l'  ""^  registered  with 

Market  R«guUtion.  pursuant  to  delegated  ^*  SecunUes  and  Exchange 

authority.  1 7  CFR  200.30-3(a)(l 2).  Commission  on  Form  F-10  [(only  with 

\A     ..^  u  E^f  -I  «j  respect  to  Canadian  issuers)]  pursuant 

M«rsM«  B.  Mctarund.  (^  ^^^  standards  for  that  Form  approved 

Deputy  Sxretary.  ,„  Securities  Act  Release  No.  6902  (June 

(FR  Doc  93-12119  Filed  5-20-93;  8:45  am]  21.  1991)  and  offered  pursuant  to  (the 

wujNO  COK  wM-oMi  home  furisdiction's]  Canadian  shelf 

prospectus  offering  procedures; 


n.  Self-Regulatory  Ofganizatioo's 
Statement  of  the  Pmrpoee  of  and 
Statutory  Basis  fior,  Ota  Pn^Mieed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Chaitge 

Background 

The  Interpretation  of  the  Board  of 
Governors — Review  of  Corporate 
Financing  ("Ccuporate  Financing 
Interpretation")  was  adopted  in  the 
early  1970s  as  an  interpretation  of  the 
NASD  basic  ethical  ruiie  contained  in 
Article  III.  Section  1  of  the  Rules  of  Fair 
Practice.  That  provision  requires  that  "A 
member,  in  the  conduct  of  his  business, 
shall  observe  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade."  The 
purpose  of  the  Corporate  Financing 
Interpretation  was  to  determine  whether 
the  ofi^ering  terms  and  arrangements  of 
public  offerings  filed  with  the  NASD  for 
review  were  fair  and  reesonable  in 
accordance  with  Article  III,  Section  1  of 
the  Rules  of  Fair  Practice  and  required 
that  the  NASD  issue  an  opinion  as  to  the 
fairness  and  reasonableness  of  the 
underwriting  terms  tmd  arrangements.  , 

Although  not  defined  in  the  CcMporate 
Financing  Interpretation,  the  term 
"public  offering"  was  defined  in 
Schedule  E  to  the  NASD  By-Lews » to 
include  any  primary  or  secondary 
distribution  of  securities  made  pursuant 
to  a  registration  statement  or  offering 
circular,  except  for  offerings  pursuant  to 
section  4(2)  of  the  Securities  Act  of 
1933.  Pursuant  to  the  terms  of  the 
Corporate  Financing  Interpretation  as  of 
1981,  exemptions  from  the  filing 
requirements  of  the  Corporate  Financing 
Interpretation  were  provided  for  certain 
specified  classes  of  offerings  that  were 
regulated  by  other  rules  of  the  NASD  or 
under  a  S{>ecific  scheme  of  regulation  by 
other  entities  such  as  the  Securities  and 


*  Tb«  Corporate  Financing  lotaqiraUtioa 
provided  ihal  definitions  in  the  By-Lawi  or  tha 
Rules  of  Fair  Practice  shall  have  the  meaning 
defined  therein  for  piupa«M  of  the  bitarpretation 
unlee*  the  contaKt  raquirat  dfawwiee.  TIm 
discusuoD  it  baaed  on  Iha  dafiniUoo  a*  of  tMl. 
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Exchange  Commission  or  the  Treasury 
Dejjaitment  In  addition,  an  exemption 
was  provided  with  respect  to  certain 
offerings  of  debt  securities  in 
racognitMa  of  the  presence  of  raaiiiet 
forces  that  would  assure  the  fairness 
and  ruasonabi«ies8  of  imderwriting 
terms  and  arraDsements. 

In  1982.  the  SEC  adopted  the 
Integrated  E)i«ckisure  System,  including 
new  Form  S-3 '  inter  alia.  Form  S-3, 
the  SEC's  sfaort-k>rm  registration 
statement  pwmits  the  issuw  to 
incorporate  many  of  the  disclosure 
items  by  refiarence  to  the  disclosure  in 
filings  under  the  Act.  On  March  8, 1983. 
the  NASO  simultaneously  issued  Notice 
to  Members  83-12  (March  8, 1983) 
("1983  Notice  to  Members")  and  filed 
with  the  SEC  Rule  Filing  SR-NASD-83- 
3  »  (1983  rule  filing")  for  immediate 
effectiveness  to  clarify  the  availability  of 
an  exemption  from  the  filing 
requirements  of  the  Corporate  Financing 
Interpretation  with  respect  to  shelf 
offerings  pursuant  to  new  Rule  415 
regardless  of  whether  the  offering  was  to 
be  made  pursuant  to  an  underwriting 
arrangement. 

The  experience  of  the  Corporate 
Financing  Committee  at  that  time  was. 
to  a  large  extant,  based  on  shelf  offerings 
of  debt  seciuities  (primarily  investment 
grade)  of  large,  public  reporting 
companies  that  were  considered 
"seasoned."  Thus,  it  was  anticipated 
that  Rule  415  offerings  would  generally 
rvot  involve  traditional  imderwriting 
arraneements.  with  the  securities 
usually  oCEsred  in  brokered  transactions 
that  are  virtually  indistinguishable  from 
ordinary  secondary  trades  in  the  after- 
market. 

The  NASD  stated  in  the  1983  Notice 
to  Members  and  1983  rule  filing  that 
exemptions  to  the  Corporate  Financing 
Interpretation  filing  reqxiirements  had 
previously  been  available  where  market 
forces  or  other  constraints  are  present  to 
assure  the  fairness  and  reasonableness 
of  underwriting  terms  and 
arrangements,  including  specifically  the 
amount  of  underwriting  compensation. 
It  was  finther  stated  that  a  prior 
exemption  with  respect  to  shelf 


>T1m  fiaaacM  oMiria  for  Fomt  s-3  WW 
modified  frotn  that  in  Fonn  S-16,  with  the  other 
r«quif«KMBli  with  raspect  to  reporting  history  and 
dafcMilt  OB  dafat  wiiiiiiiii(t  the  sama.  To  usa  Form 
S-3.  the  l»wr  ««s  raquirad  to  have  at  lea»t  $150 
miUioD  igwgalw  markot  raliie  of  voting  stock  held 
t>y  noB-affihataa  or.  aiiarBalivtdy,  SlOO  million 
eg^yagate  mmktt  vafaa  of  voting  stock  held  by  ooo- 
afiUiala*  aad  ae  anmai  iiadii^  volume  of  at  least 
thr«a  ouUioB  ibana.  auspt  in  the  case  of  an 
oSviag of  iovastmant  gnde  debt  (i.e..  debt  rated  in 
ona  of  tfaa  four  highast  ganaric  istiag  categoiiac  by 
a  Dationalijr  wm^trad  itatisticaJ  rating 
0  rganiaation). 

^SecufMaa  Exchange  Act  Reieasa  No.  19648 
(April  4. 1»ft3fc  M  FR  1535*  (April  6.  1963). 


offerings  cm  SEC  registraticm  Form  S-16 
previously  set  fonh  in  Notice  to 
Members  81-17  (April  15. 1981)  was 
adopted  because  it  was  believed  that 
NASO  advance  review  of  such 
transactions  would  serve  Uttle 
regulatory  piupose,  as  no  underwriting 
arrangement  was  present  and  the 
distribution  was  expected  to  be  made  in 
a  series  of  brokerage  transactions.  The 
1983  Notice  to  Members  and  1983  rule 
filing  further  stated  that  market 
pressures  in  connection  with  Rule  415 
transactions  registered  on  Form  S-3 
often  result  in  the  amount  of 
underwriting  compensation  being 
determined  through  a  competitive 
bidding  process  which  helps  to  achieve 
its  reasonableness.  Finally,  the  NASD 
stated  it  had  concluded  that  even  in 
transactions  which  eventually  include  a 
traditional  underwriting  agreement, 
competitive  pressures  come  into  play  in 
the  negotiations  preceding  the  execution 
of  the  agreement  ih^t  can  be  relied  upon 
to  achieve  the  overall  fairness  of  the 
agreements.  An  important  clarification 
was  provided  in  the  1983  Notice  to 
Members  and  1983  rule  filing  that 
offerings  subject  to  the  exemption  were 
only  exempt  from  the  filing 
requirements  of  the  Corporate  Financing 
Interpretation  and  remained  subject  to 
the  substantive  requirements  of  the 
Interpretation.  In  addition,  such 
offerings  were  required  to  be  filed  with 
the  NASD  for  review  if  subject  to  the 
provisions  of  Schedule  E  to  the  NASD 
By-Laws,  which  rule  regulates  conflicts- 
of-interest  which  are  present  when  a 
member  offers  its  own  securities  or 
those  of  an  affiliate. 

In  1984.  the  NASD  responded  to  a 
request  by  the  staff  of  the  SEC  for  an 
interpretation  of  the  filing  requirements 
under  the  Corporate  Financing 
Interpretation  with  respect  to  foreign 
private  issuers  and  governments  issuing 
securities  in  the  United  States  on 
registration  statement  Forms  F-1.  F-2 
and  F-3.  Tha  NASD  determined  to  treat 
offerings  on  Form  F-3  in  the  same 
manner  as  ofliarings  en  Form  S-3  by 
providing  an  exemption  to  the  filing 
requirements  if  the  offering  is  made 
pursuant  to  Rule  415  on  tl^  basis  that 
the  scheme  of  regulation  on  Form  F-3 
paralleled  that  for  a  company  registering 
on  Form  S-3. 

hi  1986.  the  NASD  filed  with  the  SEC 
rule  filing  SR-NASD-86-6  which 
proposed  to  significantly  amend  the 
Filing  Requirements  section  of  the 
Corporate  Financing  Interpretation.  The 
njle  filing  proposed,  inter  alia,  to  amend 
the  Filing  Requiremeiits  to:  (1) 
Differentiate  between  offerings  exempt 
from  compliance  with  the  Corporate 
Financing  Interpretation  and  Appendix 


F  to  Article  HI.  section  34  of  the  Rules 
of  Fair  Practice  and  those  offerings 
merely  exempt  from  filing;  and  (2) 
codify  the  exemptions  to  the  filing 
requirements  set  forth  in  Notice  to 
Members  81-17  (April  15, 1981)  and 
approved  by  the  SBC  In  SR-NASD  83- 
3.  The  rule  filings  included  an 
exemption  for 

securities  registered  with  the  Secuirities  and 
Exchange  (Dommission  on  registration 
statement  Forai  S-3  and  offered  pursuant  to 
Rule  415  adopted  under  the  Securities  Act  of 
1933.  as  amended. 

No  further  rationale  was  provided  for 
the  codification  of  this  exemption  as  it 
had  previously  been  adopted  pursuant 
to  SR-NASD-83-3.  However,  in 
proposing  a  new  exemption  for 
mortgage  pass-through  securities,  the 
NASD's  justification  looked  to  the 
presence  of  regulatory  issues  with 
respect  to  suitability,  due  diUgence  or 
underwriting  compensation  which 
would  require  NASD  review.* 

Subsequently,  in  1988.  the  NASD 
issued  Notice  to  Members  88-101 
(December  1988)  in  response  to 
inquiries  of  members  and  their  counsel 
for  clarification  regarding  the  Corporate 
Financing  Department's  review 
procedures  with  respect  to  offerings 
conducted  pursuant  to  Rule  415.  The 
Notice  includes  the  following  statement 
regarding  the  view  of  the  Corporate 
Financing  Committee  as  to  the 
continuing  rationale  for  the  availabiUty 
of  (he  exemption  for  offerings  registered 
on  Form  S-3  and  offered  pursuant  to 
Rule  415: 

In  connection  with  Roie  415  offerings,  die 
(Committee  determioed  to  exempt  from  the 
filing  requiremeoU  secunties  registered  on 
Form  S-3  because  an  issue  able  to  satisfy 
Fomi  S-3*$  "registrant  requirements"  would 
be  followed  closely  by  Investors  and  market 
professionals.  The  Cbnunittee  also  felt  that 
the  securities  mariiets  would  efficienily 
determine  a  fair  price  for  the  securities  l>eirg 
o^ered  and  that  any  undenvriting 
comp)ensation  received  by  msmbers 
ordinarily  would  be  determined  under  very 
competitive  circumstances  (generally  limited 
to  normal  brokerage  transactions).  The 
Committee  did  not  believe  that  the  seme  facts 
were  present  in  Rule  415  offerings  where  the 
securities  are  registered  on  any  form  other 
than  S-3.* 

Consistent  with  this  position,  the  Notice 
went  on  to  note  that  the  Rule  415/S-3 


«SR-NASI>-86-6.at9 

>  NoUce  to  Meoiban  BS-IOI  (December  1966).  at 
222.  Consistent  w:th  the  Corporate  Financing 
Committee's  rationale  for  adoption  of  the  Rule  415/ 
S-3  exemption,  the  exemptian  wo-.ild  not  be 
available  to  offerings  wbera.  even  though  the  Rule 
415  box  on  the  registraboo  statement  is  checked, 
the  sacuritiet  ara  diatrlbated  in  a  tingle  traditional 
•bortly^ter 

loRuia415.'' 


underwriting  am 
efiectiveneM  and 
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exemption  from  filing  is  not  available 
when  an  offering  is  otherwise  required 
to  be  nied  because  it  is  subject  to 
Schedule  E,  i.e.,  because  the  offering 
should  be  reviewed  by  the  Corporate 
Financing  Department  to  ensure 
compliance  with  Schedule  E. 

In  1991,  the  NASD  withdrew  SR- 
NASD-83-27  and  filed  SR-NASD-91- 
19  which  included  a  completely  revised 
version  of  the  proposed  codification  of 
the  Corporate  Financing  Interpretation 
as  the  new  Corporate  Financing  Rule." 
The  Rule  415/S-3  exemption  was 
included  in  the  new  Rule  at  Subsection 
(b)(7)(C)  and  speci.Red  that  the 
exemption  was  also  available  for  shelf 
offerings  on  Form  F-3  consistent  with 
the  Corporate  Financing  Committee's 
earlier  interpretation.  Subsequent  to  the 
filing  of  SR-NASD-91-19,  the  SEC 
adopted  the  Multi-Jurisdiction 
Disclosure  and  Modifications  to  the 
Current  Registration  and  Reporting 
System  for  Canadian  Issuers  ("MJDS") 
which  adopted  new  forms  for  offerings 
in  the  U.S.  by  Canadian  issuers.' 
Consistent  with  the  views  of  the 
Committee  set  forth  in  Notice  to 
Members  88-101.  the  NASD  filed  with 
the  SEC  Amendment  No.  1  to  SR- 
NASD-91-19  to  amend  the  Corporate 
Financing  Rule  and  rule  filing  SR- 
NASD-91-62  to  amend  the  Corporate 
Financing  Interpretation  to  provide  an 
exemption  for  offerings  filed  on  new 
Form  F-10  by  Canadian  private  and 
crown  corporations  and  offered 
pursuant  to  Canadian  shelf  offering 
rules.  Form  F-10  may  be  used  by 
Canadian  issuers  with  outstanding 
equity  with  an  aggregate  market  value  of 
at  least  (CN)  $360  million  and  a  pubhc 
float  of  at  least  (CN)  $75  million,  where 
the  issuer  has  a  reporting  history  with 
Canadian  authorities  of  at  least  36 
months.  In  requesting  member  comment 
on  the  proposed  amendments  in  Notice 
to  Members  91-34  (June  1991).  the 
NASD  stated  that  the  requirements  of 
Form  F-10  would  ensure: 

that  the  Canadian  company  utilizing  the  form 
will  be  a  seasoned  company  with  experience 
in  raising  capital  firom  the  public  market. 
Additionally,  such  issuers  are  likely  to  be 
followed  by  a  number  of  research  analysts 
and  have  a  number  of  investment  banking 
relationships  with  NASD  members.  These 
fectors  should  act  to  ensure  that  an  issuer 
will  be  able  to  negotiate  fair  and  reasonable 
terms  with  an  underwriter  in  connection 
with  any  public  distribution." 


*The  Corporate  financing  Rule  was  adopted  on 
April  15.  1992,  a(  which  time  the  Corporate 
Financing  Interpretation  was  rescinded.  Securities 
Exchange  Act  Release  No.  30587  (April  15, 1992): 
57  FR  14597  (April  21,  1992). 

'Securmei  Act  Rele«s«  No.  6902  (June  21, 1991). 

'Notice  to  Members  91-34  (]une  1991).  at  180. 
This  notice  was  included  as  an  exhibit  to 


SEC  Adoption  of  Amendments  to  Form 
S-3  and  Rule  415 

On  October  21. 1992,  the  Securities 
and  Exchange  Commission  approved  an 
amendment  to  expand  the  availability  of 
Form  S-3  and  to  make  Rule  415 
registrations  available  to  additional 
issuers  as  part  of  an  effort  to  reduce  the 
cost  of  financing  through  the  securities 
markets.*  The  SEC's  amendment  to  form 
S-3  has  reduced  the  reporting  history 
requirement  of  Form  S-3  bom  36  to  12 
months  for  most  issuers,  reduced  the 
public  float  test  from  $150  million  to 
$75  million,  and  eliminated  the  three 
million  share  volume  requirement. 
Finally,  no  reporting  history  is  required 
in  order  to  rely  on  Form  S-3  to  register 
investment  grade  asset-backed 
securities.  At  the  same  time,  the  SEC 
amendments  permitted  the  registration 
of  a  single  shelf  registration  statement 
covering  debt,  equity  and  other  classes 
of  securities  without  a  specific 
allocation  of  offering  amounts  among 
the  classes  of  securities  being  registered. 

The  Commission's  action  to  amend 
Form  S-3  was  in  recognition  of  the 
success  of  the  integrated  disclosure 
system  and  the  shelf  registration  process 
under  Rule  415  that  were  adopted  in 
1982.  It  is  believed  that  these 
amendments  will  significantly  faciUtate 
the  ability  of  public  companies  to  access 
the  U.S.  capital  markets  at  a  lower  cost 
and  with  increased  efficiency  and 
flexibility.  The  SEC  is  therefore,  to  be 
commended  for  responding  to  the  needs 
of  public  companies  to  lower  the  cost  of 
raising  capital  in  the  public  markets. 

Description  of  Proposed  Rule  Change 

The  NASD  has  reviewed  the  SEC's 
amendments  to  Form  S-3  in  keeping 
with  its  prior  history  of  considering 
amendments  to  the  NASD's  Corporate 
Financing  Filing  Requirements  in  order 
to  coordinate  withnhe  SEC's 
amendments  to  this  registration  forms 
and  rules.  The  NASD  ^lieves  that  its 
obligation  to  ensure  the  fairness  of 
underwriting  terms  and  arrangements  as 
a  self-regulatory  organization  registered 
under  section  15A  of  the  Securities 
Exchange  Act  of  1934  Is  distinct  from 
the  SEC's  obligation  to  ensure  the 
adequacy  and  accuracy  of  disclosure 
pursuant  to  the  Securities  Act  of  1933. 
The  NASD  determined  that  investment 
grade  non-convertible  debt  and 
investment  grade  non-convertible 
securities  registered  on  amended  Form 
S-3  should  continue  to  be  exempt  from 
the  Corporate  Financing  Rule  Filing 


Requirements,  regardless  of  the 
registration  form  relied  on,  under  a 
separate  exemption  set  forth  in  section 
(b)(7)(B)  of  the  Corporate  Finance  Rule. 
The  NASD  determined,  however,  that  it 
does  not  have  sufficient  information  at 
this  time  with  respect  to  the  issuers  now 
eligible  to  file  on  Form  S-3  to  reach  a 
determination  that  the  Rule  415/S-3 
exemption  should  be  extended  to  the 
newly-qualified  issuers.*"  Therefore,  the 
NASD  has  determined  not  to  change  its 
Filing  Requirements  at  this  time  to 
provide  an  exemption  for  offerings  by 
companies  that  meet  the  new 
requirements  of  Form  S-3.  The  NASD 
will  undertake  a  review  of  offerings 
filed  with  the  NASD  on  registration 
statement  Form  S-3  that  are  offered 
pursuant  to  Rule  415  by  companies  that 
would  not  meet  the  prior  criteria  for 
Form  S-3  to  determine  whether  the 
market  forces  related  to  such  offerings 
result  in  the  presence  of  fair  and 
reasonable  underwriting  terms  and 
arrangements. 

Accordingly,  in  order  to  clarify  the 
Filing  Requirements  of  the  Corporate 
Financing  Rule  for  issuers  that  now 
qualify  to  register  on  amended  Form  S- 
3,  the  NASD  is  proposing  to  amend 
section  (b)(7)(C)  of  the  Corporate 
Financing  Rule  to  provide  that  the 
exemption  is  only  available  with  respect 
to  offerings  that  comply  with  Form  S- 
3  pursuant  to  the  requirements  for  that 
Form  prior  to  October  21. 1992,  i.e..  the 
date  of  SEC  approval  of  the  amendments 
to  Form  S-3."  The  NASD  believes  the 
proposed  rule  change  will  continue  to 
ensure  that  compliance  with  the 
NASD's  Corporate  Financing  Rule  is 
effectively  monitored. 

The  exemption  airrently  provided  for 
shelf  offerings  on  Form  F-3  is  also 
proposed  to  be  modified  to  reference  the 
requirements  for  that  Form  prior  to 
October  21. 1992  and  the  exemption  for 
Form  F-10  is  proposed  to  be  modified 
to  reference  the  SEC  release  approving 
the  MJDS.  Although  the  SEC  did  not 


Amendment  No.  1  to  SR-NASO-91-19  and  to  SR- 
NASI>-«]-e2. 

'Securities  Act  Release  No.  6964  (October  22. 
1992). 


">In  this  connection,  the  NASD  conducted  a 
preliminary  review  of  filings  of  issuer*  who  would 
meet  the  new  Form  S-3  standards,  and  determined 
that  Corporate  Financing  »taB  identified 
compensation  or  regulatory  issues  In  a  number  of 
the  filings. 

"The  NASD  indicated  that  it  will  publish  the 
prior  version  of  Form  S-3  In  a  Notice  to  Members, 
and  will  include  a  reference  to  that  Notice  to 
Members,  following  subsection  (bM7)(C)  of  the 
Corporate  Financing  Rule  in  the  NASD  Manual, 
specifying  that  the  notice  includes  a  copy  of  Form 
S-3  as  In  effect  prior  to  October  21, 1992.  NASD 
staff  will  provide  determinations  to  members  and 
their  counsel  as  to  whether  an  offering  would  meet 
the  objective  criteria  of  Form  S-3  as  in  effect  prior 
to  October  21, 1992. 1«tter  from  Suzanne  E. 
Rothwell,  Associate  General  Counsel,  NASD,  to 
Selwyn  Notelovitz.  Branch  Chief,  Division  of 
Market  Regulation  SEC  (April  14. 1993). 
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adopt  amendments  to  tbase  fonns  at  the 
time  it  amended  Form  S-3.  the  NASD 
believes  it  should  clariiy  all  of  these 
exemptions  Ld  the  event  amendments 
are  adopted  by  the  SEC  in  the  future. 

In  determining  not  to  expand  the 
exemption  firom  the  Corporate 
Financing  Rule  at  this  time,  the  NASD 
recognizes  its  responsibility  to  ensure 
that  appUcation  of  the  Rule  does  not 
impose  a  substantial  burden  on  issuers. 
In  this  connection,  it  is  important  to 
note  that  the  Corporate  Financing 
Department  has  procedures  to  facilitate 
the  expeditious  reWew  of  shelf 
offierings.'^  If  the  Commission 
determines  to  approve  this  proposed 
rule  change,  the  NASD  will  clarify  these 
special  procedures  in  its  Notice  to 
Members  announcing  approval  of  the 
rule  change.  The  NASD  believes  that 
publication  of  this  information  will 
assist  issuers,  members  and  their 
counsel  to  avail  themselves  of 
procedures  that  will  expedite  review  of 
an  offering  pursuant  to  Rule  415  that  is 
registered  on  SEC  Form  S-3  and  avoid 
additional  reviews  of  arrangements 
entered  into  in  connection  with  separate 
offerings  off  the  shelf 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A{b){6)  of  the 


'*The  procadurw  pravioiuly  approved  by  the 
Corporata  Klnandng  CoaunitlM  are  as  fellows: 

1.  Where  the  paxticipaling  NASD  memberMs) 
have  not  beec  determiuad.  the  iMuei  may  file  the 
oSsriog  with  the  NASD  on  behalf  of  potential 
NASD  member  parttdpacts. 

2.  All  nacoHaTr  docuaMDt*  ihould  be  filed  as  set 
forth  in  sactioii  (bXS)  of  the  CorporatB  Financing 
Rule. 

3.  Tbe  cover  lattar  to  toe  filing  should  include  all 
infomation  in  mxxsaie  te  the  items  set  forth  under 
"IhConiatiaa  Reqmr«d  to  Be  Filed"  contained  in 
suhsectloo  (bM6)  of  the  Corporate  Fioencing  Rule 
requiring,  inter  oiio.  attimataa  of  the  maximum 
undarwhting  comp«iMitian,  maximum  price  par 
share,  and  manimnm  amounts  of  any  other 
undaiwiiting  compensation,  as  well  as  a  statement 
of  anv  affiliations  between  the  Issuer,  any  NASD 
maainr.  and  any  purchaaaa  of  securities  of  the 
issuer  made  by  any  NASD  uMnbar  in  the  prior 
twelve  months. 

4.  The  Corporate  Financing  Department  staff  will 
render  an  opinton  of  im>  ob^actioos  to  tha 
underwriting  terms  and  arrangements  if 
undertakings  are  received  with  respect  to  tha 
compensation  and  diadoture  of  tha  compensation 
in  the  oSaring  docuoMnt  and  thai  tha  Corporate 
Financing  Department  would  be  notified  of  any 
changea  of  iaauar-Baofibar  affiliabOB  or  purchasM  of 
the  iaauar's  lacarttMs  by  a  ■Mmbar. 

5.  In  racogniQoD  of  tha  aaarkat  timing  issues  that 
are  associatad  with  sbeif  ofiBrtngs.  the  staff  of  tha 
Corporate  Financing  Department  are  authorized  to 
grant  priority  to  the  review  of  shelf  offerings.  In 
order  to  determuM  the  tteaobie  for  a  shelf 
piopoaad  ofiamut  NASD  staff  routinely  contact 
counsel  on  tha  Oata  tha  oSering  is  filed.  NASD  staff 
believe  that  in  every  case  where  the  SEC  staff  grants 
"no  review"  status  to  an  offering.  NASD  review  is 
coiopletad  within  thfS  uadarwritar's  time 

cons trainU.  The  avMifa  iMiglfa  of  ttma  for  review 
ji  ^I  o&flagt  m  •  FoMD  i^  U  cunaotly  4.7  days. 


Act  in  that  the  proposed  rule  change 
will  promote  just  and  equitable 
principles  of  trade  and  in  general 
protect  investors  and  the  public  interest 
by  clarifying  for  issuers,  members  and 
their  counsel  the  pubUc  offerings 
registered  on  Form  S-3  that  are  subject 
to  review  of  underwriting  terms  and 
arrangements  imder  the  Corporate 
Financing  Rule  and.  thereby,  effectively 
monitoring  compliance  by  such 
offerings  with  the  requirenwnts  of  the 
Corporate  Financing  Rule  in  the  public 
interest 

(B)  Seif-BegulatoTy  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received, 

m.  Date  of  Effiactiveoess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  %».ithln  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  It  finds  such 
longer  period  to  be  appropriate  and 
publishes  Its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organisation  consents,  the  Commission 
will; 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argxunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  re8{)ect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commissico  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vfith  the 
provisions  of  5  U.S.Q  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Pi^c  Rdlarence 
Room.  Copies  of  such  &ling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  tiw  NASO.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  abo'/e  and  should 
be  submitted  by  June  11. 1993. 

For  th«  Comminioa.  by  the  Division  of 
Market  Reguktioa.  pursuant  to  delegated 
authority-.  17  CFR  2O0.3O-3(a)(12). 
Margaret  H.  McFarlaMi. 
Deputy  Secretary. 
(FR  Doc.  93-12120  Filed  S-2(M)3;  8:45  am] 

BUaJNO  COOE  MIO-M-H 


[Raieaaa  Na  34-32310:  FN*  No.  8R-PSE- 
92-38] 

Seif-Aegulatory  Organlzattooa;  Notice 
of  Filing  of  Proposed  Rule  Chaf>9e  by 
the  Pacif;c  Stock  Exctianga,  Inc. 
Relating  to  Position  and  Exercise 
Limits  for  Equity  and  Stock  Index 
Options 

May  14. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exciiange  Act  of  1934 
("Act"),  15  U.S.C.  786(bKl),  notice  is 
hereby  given  that  on  November  1, 1992. 
as  amended  on  Decen^)er  4, 1992  and 
January  14. 1993,*  the  Pacific  Stock 
Exchange,  Inc.  ( "PSE "  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizaUea's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  submitting  to  the 
Commission,  pursuant  to  Rule  19b-4,  a 
proposed  rule  change  to  amend  its  rules 
for  the  purpose  of  increasing  position 
and  exercise  limits  '  applicabie  to  equity 
and  stock  index  options.  The  Exchange 
also  proposes  to  amend  the  equity  hedge 


*On  December  4. 1M2.  tba  PSE  aobaiinad 
Amendmeot  No  1  with  the  Commissioo,  and 
furthar,  fiied  Amendseo*  No.  2  oc  lanuary  14. 
1993.  Both  of  these  awandmanti  are  intaadad  to 
revise  axlsung  position  and  eKertise  limiU.  Sea  File 
No.  SR-PSE-«2-3a. 

'Poaitioo  liffltls  iiapoae a  oailing  on  tin  nusibar 
of  option  contracts  in  each  daaa  on  the  sanw  sida 
of  the  market  Um.  acgfagaltm  kwg  calls  asid  short 
puts  or  long  puts  aad  short  caila)  that  can  fee  held 
or  wrineo  by  an  lavaator  or  poup  of  iavaaton 
acting  in  concert.  Exarciae  limits  prohibit  an 
investor  or  groop  of  invaators  acting  in  concaft  froni 
axarcising  mosa  than  a  specified  oumbar  of  pots  or 
calls  in  a  particuiar  class  within  five  consacutlve 
business  days. 
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exemption  by  allowing  securities  that 
are  convertible  into  the  underlying 
stocks  to  be  a  basis  for  the  exemption. 
In  addition,  the  Exchange  is  also 
proposing  editorial  and  clarifying 
changes  to  the  relevant  rules. 

The  text  of  the  proposed  rule  change 
is  available  at  the  OfHce  of  the 
Secretary,  PSE,  and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  amend  its 
existing  position  and  exercise  limits  for 
standardized  equity  option  and  stock 
index  option  contracts  in  order  to 
provide  uniform  increases  in  such  limits 
at  the  Exchange.  Specifically,  the  PSE 
proposes  that  the  current  position  and 
exercise  limits  for  equity  options  of 
3,000  contracts,  5,500  contracts  and 
8,000  contracts  be  increased  to  4,500 
contracts,  7.500  contracts  and  10,500 
contracts,  respectively.'  In  addition,  the 
Exchange  proposes  to  increase  the 
existing  position  and  exercise  limits  for 
narrow-based  index  option  contracts 
from  4,000,  6,000  and  8,000  contracts  to 
5,500,  7,500  and  10,500  contracts, 
respectively.*  Finally,  the  Exchange 
proposes  to  increase  the  general 
position  and  exercise  limits  for  options 
on  broad-based  indices  from  15,000 
contracts  to  19,500  contracts.* 


'  See  PSE  Rule  6.8,  CommenUry  .05  for  the 
existing  position  and  exercise  limits  applicable  to 
equity  options. 

♦  See  PSE  Rule  7.6(a)  for  existing  position  and 
exercise  limits  applicable  to  narrow-based  index 
options. 

>  In  ■  separate  rule  Gling,  the  Exchange  requested 
position  limits  for  options  on  the  Wilshire  Small 
Cap  Index,  a  broad-t>ased  index,  of  2S.0OO  contracts 
on  the  same  side  of  the  market,  with  no  more  than 
15.000  of  such  contracts  in  the  series  with  the 
nearest  expiration  date.  See  Securities  Exchange 
Act  Release  No.  31043  (August  14, 1992),  57  FR 
38078  (notice  of  File  No.  SR-PSE-92-12).  The 
Commission  approved  this  proposal  in  Securities 
Exchange  Act  Release  No.  31397  (November  3. 
1992),  57  FR  53368.  The  PSE  has  pending  a 


The  Exchange  believes  that  the 
proposed  increases  in  options  position 
and  exercise  limits  are  warranted  for  the 
following  reasons.  First,  the  proposed 
increases  would  encourage  greater 
hquidity  in  the  Exchange's  markets  that 
is  necessary  in  order  to  compete 
effectively  with  upstairs  customized 
options  trading.  Second,  such  increases 
would  enhance  the  Exchange's  Market 
Makers'  and  Lead  Market  Makers' 
abilities  to  trade  successfully  in  the 
upcoming  further  implementation  of 
multiple  options  trading.  In  addition, 
the  proposed  increases  would  also  allow 
public  customers,  institutions  and 
broker-dealers  to  employ  larger 
positions  in  connection  with  their 
investment  strat^ies. 

Moreover,  the  Exchange  believes  that 
the  adoption  of  increased  position  and 
exercise  limits  for  equity  and  index 
options  will  have  no  adverse  regulatory 
impact.  In  particular,  the  Exchange 
maintains  that  the  investing  public  will 
continue  to  be  protected  because  of  the 
application  of  die  PSE's  strict 
monitoring  procedures.  The  Exchange 
states  that  it  has  had  no  significant 
compliance  problems  under  the  existing 
rules  and  a  negligible  number  of 
disciplinary  cases  involving  position 
and  exercise  limit  violations. 

The  Exchange  also  proposes  to  amend 
Rule  6.8,  Commentary  .07  by  adding 
"seciuities  convertible  into  [the 
underlying]  stock"  to  the  securities 
eligible  to  serve  as  the  underlying  basis 
for  the  exemption.  The  Exchange 
believes  that  such  convertible  securities 
are  an  appropriate  hedge  against  equity 
options  because  they  have  the  same 
economic  interest,  i.e..  the  price  of  the 
convertible  security  moves  with  the 
stock  and  such  security  represents  the 
right  to  receive  the  same  security  as  that 
underlying  the  option  at  some  future 
date. 

Finally,  the  Exchange  proposes  to 
make  two  additional  clarifying  changes 
to  the  position  and  exercise  limit  rules. 
First,  the  last  paragraph  of  Rule  6.8(a), 
relating  to  procedures  in  disciplinary 
cases  involving  position  limit 
violations,  would  be  deleted  because 
such  procedures  will  be  superseded 
pursuant  to  proposed  amendments  to 
the  Exchange's  Minor  Rule  Plan."  In 
addition,  a  cross  reference  to  Rule  7.6 
(index  option  position  limits)  would  be 


proposal  to  increase  position  limits  for  the  Wilshire 
to  37,500  contracts  on  the  same  side  of  the  market, 
with  no  more  than  22,500  contracts  in  the  series 
with  the  nearest  expiration  date.  See  Securities 
Exchange  Act  Release  No.  31793  (February  5, 1993), 
58  FR  7283. 

*  See  Securities  Exchange  Act  Release  No.  31226 
(September  23, 1092),  57  FR  45105  (notice  of  File 
No.  SR-PSE-92-15). 


added  to  Rule  6.8  (equity  option 
position  limits). 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fi-audulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  faciUtating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  the  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioRod  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  June 
11,1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delngated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  93-12117  Filed  5-20-93;  8:45  am] 

BiLUNQ  C006  MIO-Ot-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

May  17. 1993 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12fl-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Chieftain  International  Incorporated 
Common  Stock.  No  Par  Value  (File  No.  7- 
10677) 
E.W.  Blanch  Holdings.  Inc. 
Conmion  Stock.  $.01  Par  Value  (File  No.  7- 
10678) 
Interpool.  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-10679) 
MuniVest  California  Insured  Fund,  Inc. 
Conunon  Stock.  $.10  Par  Value  (File  No.  7- 
10680) 
MuniVest  New  Jersey  Fund,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
10681) 
MuniVest  Michigan  Insured  Fund,  Inc. 
Conunon  Stock.  $.10  Par  Value  (File  No.  7- 
10682) 
Munivest  Florida  Fund,  Inc. 
Shares  Beneficial  Interest,  $.10  Par  Value 
(File  No.  7-10683) 
MuniVest  New  York  Insured  Fund,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
10684) 
Royal  Carribbean  Cruises 
Conunon  Stock,  $.01  Par  Value  (File  No.  7- 
10685) 
ReinsiuBnce  Group  of  America.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10686) 
Sundowner  Offshore  Services,  Ina 


Conunon  Stock,  $1.00  Par  Value  (File  No. 
7-10687) 
Tofutti  Brands.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10688) 
Cross  Timbers  Oil  Company 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
1G639) 
Zurich  Reinsurance  Centre  Holdings.  lac. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10690) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  i-epcrting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  7, 1993, 
written  data,  views  and  ailments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Joaathan  G.  KaU, 

Secretary. 

[FR  Doc.  93-12124  Filed  5-20-93;  8:45  am] 

BILUNO  CODE  W1(M)1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

May  17.  1993 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Detroit  Edison  Company 
Depositary  Shares  Cum.  Pfd.  Stock.  $100 
Par  Value  (File  No.  7-10654) 
Interpool.  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-10655) 
Public  Service  Electric  and  Gas  Company 
5.97  Cum.  Pfd.  Stock  $100  Par  Value  (File 
No.  7-10656) 
Barclays  Bank  Pic 


American  Depositary  Note  Rerp'ptj,  8  pc 
Conv.  Capital  Notes  Units  (File  No.  7- 
10657) 
Norcen  Energy  Resources  Ltd. 
Common  Stock.  $.ti:  Par  Value  (File  No.  7- 
10658) 
MuniVest  California  Insured  Fund.  Inc. 
Cominnn  Stock.  $  01  Par  Value  (File  No.  7- 
10659) 
MuniVsst  FlorHa  Fund 
Shares  of  Sent^'cial  interest.  $.10  Par 
Value  (F'lie  Sn.  7-10660) 
MuniVest  MicLIg&n  Insured  Fund,  Inc. 
Common  Slock,  $..0  Par  Value  (File  No.  7- 
10661) 
MuniVest  New  Jersey  Fuad,  Inc. 
Comrcon  StOLk.  $.;0  Par  Value  (File  No.  7- 
10662 
MuniVest  New  York  Insured  Fund,  Inc. 
Conunon  Stock.  $.10  Par  Value  (File  No.  7- 
10663) 
use  CoTporaticn 

Warrants  (File  No.  7-10664) 
Reinsurance  Croup  of  America.  Inc. 
Common  Stock.  $.01  P<ir  Value  (File  No.  7- 
10665) 
E.W.  Blanch  Holdings,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10666) 
Intersysteras.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10667) 
Intersystems.  Inc. 
Warrants.  Expiring  December  31. 1996 
(File  No.  7-10668) 
Buckeye  Partners  LP. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10669) 
Merchants  Groups,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10670) 
Samuel  Coldw^Ti  Co. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
10671) 
Cross  Timiwrs  Oil  Company 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10672) 
Long  Island  Lighting  Co. 

7.05  Pfd  Stock  (File  No.  7-10673) 
Providence  Energy  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10674) 
Consolidated-Tomoka  Land  Company 
Common  Stock,  $1  Par  Value  (File  No.  7- 
10675) 
Zurich  Reinsurance  Centre  Holdings,  Inc. 
Conunon  Stock,  $.01  Par  Value  (File  No.  7- 
10676) 

These  securities  are  listed  and 
registered  on  one  or  more  otlier  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  7, 1993, 
written  data,  views  and  arguments 
concerning  the  above-reference 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
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the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Conmiission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jobathan  G.  KaU, 

Secretory. 

fFR  Doc  93-12123  Filed  5-20-93;  8:4S  am] 

BtLUNQ  COOC  1010-ei-H 


[fMMM  No.  35-25611;  tntematiofMl  SwIm 
RetoM*  No.  546) 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

May  14. 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction{s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

hitemsted  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  7, 1993  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington.  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant{s)  and/or 
declaration(s)  at  the  address(es). 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  said  date,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

The  Broken  Hill  Proprietary  Company 
Ud.  (31-«37) 

The  Broken  Hill  Proprietary  Company 
Ltd.  ("Broken  Hill"),  an  international 
resources  company,  BHP  House,  140 
William  Street,  Melbourne.  Victoria 
3000,  Australia,  has  filed  an  application 
for  an  order  granting  an  exemption 
under  section  3(a)(5)  from  all  provisions 


of  the  Act,  except  section  9(a)(2). 
Alternatively,  Broken  Hill  requests  an 
order  of  exemption  under  section 
3(a)(3). 

Broken  Hill,  Australia's  largest 
company,  is  engaged  in  three  principal 
areas  of  business:  (1)  Mineral 
exploration  and  production;  (2)  oil 
exploration,  production  and  refining; 
and  (3)  steel  production.  Broken  HiU's 
total  revenues  for  the  fiscal  year  ended 
May  31, 1991  were  approximately  $13 
bilUon  and  total  assets,  as  of  May  31. 
1991,  were  approximately  $16  billion. 

Broken  Hill  owns  all  of  the 
outstanding  shares  of  BHP  Petroleum 
Americans  (Hawaii)  Inc.  ("PRI"),  an 
Hawaiian  public-utility  holding 
company  exempt  from  registration 
under  section  3(a)(1)  pursuant  to  rule  2. 
The  Hawaii  Public  Utility  Commission 
approved  Broken  Hill's  acquisition  of 
PRI  in  1989. 

PRI,  which  is  primarily  engaged  in  the 
refining  and  marketing  of  petroleum 
products,  also  conducts  gas  distribution 
activities  through  a  wholly  owned 
subsidiary,  Gasco.  Inc.  ("Gasco").  Gasco 
sells  synthetic  natural  gas  ("SNG")  and 
propane,  to  32,573  customers  through 
underground  mains  and  to  35,236 
customers  in  portable  containers  in 
Hawaii.  It  is  the  only  gas  utility 
company  in  Hawaii.  In  1991,  Gasco's 
total  revenues  from  sales  of  SNG  and 
propane  were  $74.1  million,  of  which 
approximately  $45.6  million,  or  61.5%, 
was  attributable  to  utility  sales.*  As  of 
December  31. 1992,  Gasco's  total  assets 
were  $74,881,000. 

Gasco  manufactures  all  of  the  SNG 
used  in  its  operations  at  its  SNG  plant 
on  Oahu.  The  feedstock  for  the 
manufacture  of  SNG  is  principally 
naphtha,  although  some  propane  is  used 
for  enrichment  purposes.  Gasco 
purchases  all  its  naphtha  and  propane 
from  the  refinery  on  Oahu  operated  by 
a  wholly-owned  subsidiary  company  of 
PRI,  Hawaiian  Independent  Refinery, 
Inc.  ("HIRI").  Virtually  all  of  the 
propane  produced  by  the  HIRI  refinery 
is  sold  to  Gasco  for  its  utility  and 
nonutility  gas  distribution  business. 

Gasco  IS  a  "public-utility  company" 
within  the  meaning  of  the  Act.  Because 
of  its  indirect  ownership  of  Gasco 
through  PRI,  Broken  Hill  is  a  "holding 
company"  within  the  meaning  of  the 
Act.  In  1991,  Gasco's  total  utility 
revenues  represented  0.35%  of  Broken 
Hill's  total  revenues. 

The  application  states  that  Broken 
Hill  is  not  a  company  the  principal 


'  The  dittribution  of  SNG  and  propane  in 
andoaad  portable  coataiiien.  unlike  the 
dutribution  of  SNG  and  propane  through 
underground  audns,  U  not  included  in  the  busioeu 
of  a  gas  utility  company  under  tactioD  2<aK4). 


business  of  which  within  the  United 
States  is  that  of  a  public  utihty,  and  that 
it  will  not  derive  any  material  part  of  its 
income,  directly  or  indirectly,  from  any 
one  or  more  subsidiary  companies  the 
principal  business  of  which  within  the 
United  States  is  that  of  a  public  utility. 
The  application  further  asserts  that 
Broken  Hill  is  primarily  engaged  in  s 
business  other  than  that  of  a  public 
utility  company  and  that  the  operation 
of  Gasco's  utility  activities  is  incidental 
to  Broken  Hill's  and  PRI's  oil 
production  and  refining  operations. 

Petrolane  Gas  Service  Limited 
Partnorship  (31-898) 

Petrolane  Gas  Service  Limited 
Partnership  ("Petrolane"),  99  Park 
Avenue,  New  York,  New  York  10016,  a 
Delaware  hmited  partnership,  whose 
sole  general  partner  is  Petrolane 
Incorporated,  which  is  a  wholly  owned 
subsidiary  of  QFB  Partners,  has  filed  an 
application  under  section  2(a)(4)  of  the 
Act  for  an  order  declaring  it  not  to  be 
a  gas  utility  company. 

Petrolane  is  engaged  in  the  domestic 
retail  and  wholesale  distribution  of 
liquified  petroleum  gas,  predominantly 
propane,  for  residential,  commercial, 
industrial  and  agricultural  uses. 
Petrolane  is  also  engaged  in  other 
activities  related  to  the  sale  of  propane, 
such  as  equipment  and  appliance  sales 
and  servicing.  As  of  December  31, 1992. 
Petrolane  distributed  propane  from 
approximately  420  sales  and  services 
centers  serving  approximately  820,000 
retail  customers  in  42  states.  In  1992, 
Petrolane  sold  approximately  747 
gallons  of  propane  and  bad  total 
operating  revenues  of  $624.7  million.  It 
sold  approximately  543  million  and  204 
miUicMi  gallons  of  propane  to  retail  and 
wholesale  customers,  respectively,  in 
1992.  Approximately  37%  of  1992  retail 
sales  were  to  residential  customers,  with 
21%  to  commercial  customers,  2%  to 
industrial  customers,  14%  to  engine  fuel 
customers,  10%  to  agricultural 
customers  and  16%  to  other  customers. 

Section  2(a)(4)  defines  a  gas  utility 
company  as  "any  company  which  owns 
or  operates  facilities  used  for 
distribution  at  retail  (other  than 
distribution  only  in  enclosed  portable 
containers*  •  *)  of  natural  or 
manufactured  gas  for  heat,  light,  or 
power."  That  section  also  pro\'ides  that 
the  Commission  may  declare  a  company 
operating  such  facilities  not  to  be  a  gas 
utility  company  if  it  "finds  that  (A)  such 
company  is  primarily  engaged  in  one  or 
more  businesses  other  than  the  business 
of  a  gas  utility  company,  and  (B)  by 
reason  of  the  small  amount  of  natiiral  or 
manufactured  gas  distributed  at  retail  by 
such  company  it  is  not  necessary  in  the 
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public  interest  or  for  the  protection  of 

investors  or  consumers  that  such 

company  be  considered  a  gas  utility 

company  for  purposes  of  [the  ActJ 
•  •  •  '• 

For  purposes  of  section  2(a)(4). 
metered  gas  sales  are  considered  gas 
distributed  at  retail.  Ehiring  1992, 
Petrolane  had  approximately  19,000 
metered  accoimts  ("Metered  Accounts") 
representing  2.3%  of  its  customer  base. 
Although  Petrolane  does  not  maintain 
separate  records  for  sales  of  its  Metered 
Accounts,  it  estimates  that  in  1992,  less 
than  five  percent  of  its  total  revenues 
was  derived  from  its  Metered  Accounts, 
and  that  total  revenues  derived  from  its 
Metered  Accounts  (excluding  industrial 
accounts)  were  less  than  $16  million. 
Petrolane  anticipates  that  the  volume  of 
propane  sold  by  it  to  Metered  Accoimts 
will  remain  relatively  stable  into  the 
foreseeable  future.  Tlie  applicant  asserts 
that  it  is  regulated  by  various  state, 
federal  and  local  laws,  especially  in 
matters  related  to  the  transportation, 
storage  and  distribution  of  propane,  but 
not  as  to  price. 

The  Columbia  Gas  System,  Inc.  (70- 
7903) 

The  Columbia  Gas  System,  hic. 
("Columbia").  20  Montchanin  Road. 
Wilmington.  Delaware  19807-0020,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  imder  sections  6(a),  7  and 
12(d)  of  the  Act  and  rule  44  thereunder. 

Columbia,  a  debtor  in  possession 
under  Chapter  11  of  the  Bankruptcy 
Coce.  was  authorized  to  enter  into  a 
secured  revolving  credit  agreement 
(Agreement)  with  a  syndicate  of  lenders 
("Lenders")  in  the  amount  of  $275 
mUlion  by  prior  Commission  order 
dated  September  20. 1992  (HCAR  No. 
25380).*  The  Agreement  expires  on 
September  23. 1993. 

Columbia  now  proposes  to  enter  into 
an  amendment  to  the  Agreement  which 
will  extend  the  maturity  date  of  the 
Agreement  to  December  31, 1994  and 
reduce  the  total  commitment  to  $100 
million.  The  amended  Agreement  also 
requires  Columbia  to  pay  a  structuring 
fee  of  $75,000.  an  annual  administration 
fee  of  $100,000.  a  renewal  fee  of 
$625,000  and  a  commitment  fee  of  Vi% 
per  annum  of  the  imused  commitment. 


'Columbia  and  lu  nonutility  subsidiary, 
Columbia  G*s  Transmission  Corporatioo 
("Transmission"),  filed  for  protection  with  the 
Bankruptcy  Court  for  the  District  Court  of  Delaware 
on  hily  31. 1991,  in  response  to  financial 
difficulties  related  to  Transmission's  obligations 
tinder  above-market  gas  purchase  contracts.  In  re 
The  Columbia  Gas  System,  Inc.  and  Columbia  Gas 
Transmission  Corp..  Case  No.  91-603.  By  its  order 
dated  May  11, 1993,  the  Bankruptcy  Court 
approved  the  amendment  to  the  Agreement 


Letter  of  credit  costs  will  be  reduced  to 
2%  per  annum. 

Interest  on  all  outstanding  balances 
will  be  charged  at  Chemical  Bank's 
alternative  reference  rate  (the  higher  of 
the  Chemical  Bank's  announced 
reference  rate  or  the  federal  funds  rate 
plus  50  basis  points)  plus  1%.  or  the 
Eurodollar  rate  plus  2V4%.  Assuming 
full  use  of  the  commitment  and 
including  the  various  fees  associated 
with  the  Agreement,  these  interest  rates 
would  currently  result  in  an  effective 
annual  cost  of  7.65%  for  the  Eurodollar 
option  and  9.27%  for  the  alternate 
reference  rate  option.  Borrowing  will  be 
evidenced  by  a  grid  note. 

As  security  for  the  borrowings,  the 
Lenders  will  receive  a  superpriority 
claim  in  the  Chapter  II  proceedings,  as 
well  as  a  hen  of  all  property  of 
Columbia  except  the  voting  securities  of 
subsidiaries  which  are  gas  public-utility 
companies  as  defined  under  section 
2(a)(4)  of  the  Act. 

Columbia  will  use  the  proceeds  of  the 
loans  to  fund  the  operating'needs  of  its 
non-bankrupt  subsidiaries  in 
accordance  with  the  terms  and 
conditions  of,  a  previous  order  of  the 
Commission  dated  December  23. 1991 
(HCAR  No.  25438)  authorizing 
Columbia  to  acquire  installment 
promissory  notes  or  common  stock 
issued  by  its  subsidiaries  and 
Columbia's  issuance  of  short-term 
advances  to  its  subsidiaries  through 
September  30, 1993  and.  future  orders 
of  the  Commission! 

System  Energy  Resources,  Inc.,  et  al. 

(70-7946) 

System  Energy  Resources,  Inc. 
("SERI").  1340  Echelon  Parkway, 
Jackson.  Mississippi  39213.  Arkansas 
Power  &  Light  Company,  P.O.  Box  551, 
Little  Rock.  Arkansas  72203,  Louisiana 
Power  &  Light  Company,  317  Baronne 
Street,  New  Orleans,  Louisiana  70112, 
Mississippi  Power  &  Light  Company, 
P.O.  Box  1640,  Jackson,  Mississippi 
39205  and  New  Orleans  Public  Service 
Inc.  317  Baronne  Street,  New  Orleans. 
Louisiana  70112.  electric  public-utility 
subsidiary  companies  of  Entergy 
Corporation  ("Entergy").  P.O.  Box 
61005.  New  Orleans,  Louisiana  70161,  a 
registered  holding  company,  and 
Entergy,  have  filed  a  post-effective 
amendment  to  their  application- 
declaration  under  Sections  6(a).  7. 12(b) 
and  12(c)  of  the  Act  and  Rules  42.  45, 
50  and  50(a)(5)  thereunder.  A  notice  of 
the  initial  application-declaration 
("Initial  Application")  was  issued  on 
April  10. 1992  (HCAR  No.  25513) 
("April  1992  Release"). 

In  the  Initial  AppUcation.  SERI 
proposed  to  issue  and  sell,  in  one  or 


more  series,  through  December  31. 1994. 
up  to  $500  million  aggregate  principal 
amount  of  first  mortgage  honds 
("Bonds").  Furthermore,  SERI's  Initial 
Application  requested  authorization  for 
the  Bonds  to  be  placed  pursuant  to  an 
exception  from  tne  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder.  The  April 
1992  Release  authorized  SERI  to  begin 
negotiations  with  respect  to  the  issue 
and  sale  of  its  Bonds  by  means  of 
negotiated  public  offering  or  private 
placement. 

By  order  dated  July  7. 1992  (HCAR 
No.  25577)  ("July  1992  Order").  SERI 
was  authorized  to  issue  and  sell  $45 
milhon  principal  amount  of  Bonds. 
8.04%  Series  due  2002.  The  July  1992 
Order  reserved  jurisdiction  over  the 
issuance  and  sale  of  $455  principal 
amount  of  Bonds. 

By  order  dated  October  28, 1992 
(HCAR  No.  25661)  ("October  1992 
Order"),  SERI  was  authorized  to  issue 
and  sell  $105  million  principal  amount 
of  Bonds.  6.12%  Series  due  1995  and 
$70  million  principal  amount  of  Bonds. 
8.25%  Series  due  2002.  The  October 
1992  Order  reserved  jurisdiction  over 
the  issuance  and  sale  of  $280  million 
principal  amount  of  Bonds. 

By  order  dated  April  24. 1993  (HCAR 
No.  25803)  ("April  1993  Order").  SERI 
was  authorized,  through  December  31, 
1994.  to  issue  and  sell  $60  million 
principal  amount  of  Bonds,  6%  Series 
due  1998.  The  April  1993  Order 
reserved  jurisdiction  over  the  issuance 
and  sale'of  $220  million  principal 
amount  of  Bonds  ("Ro,served  Bonds"). 

SERI  now  proposes,  with  respect  to 
the  Reserved  Bonds,  to  deviate  from  the 
Commission's  Statement  of  Policy 
Regarding  First  Mortgage  Bonds  (HCAR 
No.  13105.  February  16. 1956.  as 
modified  by  HCAR  No.  16369.  May  8. 
1969)  to  the  extent  that  any  or  all  series 
of  the  remaining  $220  million  aggregate 
principal  amount  of  Bonds  may  be  non- 
callable,  rather  than  non-refundable,  at 
the  option  of  SERI  for  the  life  of  such 
series. 

Northeast  Utilities,  et  al.  (70-8076) 

Northeast  Utilities  ("NU").  174  Brush 
Hill  Avenue.  West  Springfield, 
Massachusetts  01089.  a  registered 
holding  company,  and  its  wholly  owned 
nonutility  subsidiary  company,  HEC 
Inc.  ("HEC")  (collectively, 
"Applicants"),  24  Prime  Parkway. 
Natick.  Massachusetts  01760.  have  filed 
an  application-declaration  under 
Sections  6(a).  7.  9(a).  10. 12(b).  and 
13(b)  of  the  Act  and  Rules  45.  87(b)(1). 
90,  and  91  thereunder.  Applicants  seek 
to  expand  HEC's  current  authorization 
and  to  engage  in  financing  transactions. 
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By  order  dated  July  27, 1990  (HCAR 
No.  25114-A)  ("1990  Order"),  the 
Commissirai  authorized  HEC  to  provide 
conservation  and  load  management 
services,  and  the  following  energy 
management  services:  (1)  The 
identification  of  energy  cost  reduction 
opportunities  through  energy  audits;  (2) 
the  design  of  facility  and  process 
enhancements;  (3)  the  management  of  or 
the  direct  construction  and  installation 
of  energy  conservation  equipment;  (4) 
the  training  of  client  personnel  in  the 
operation  of  equipment;  (5)  the 
maintenance  of  energy  systems;  and  (6) 
the  reporting  of  system  results.  The 
1990  Order  authorized,  through  June  30, 
1993,  NU  to  make  capital  contributions 
to  HEC  in  an  amount  not  to  exceed  $6 
million,  HEC  to  borrow  up  to  $15 
million  under  a  credit/term  loan 
agreement  with  a  bank  or  group  of  banks 
("Agreement"),  and  NU  to  make 
additional  capital  contributions  to  or 
guarantees  on  behalf  of  HEC  in  an 
amount  not  to  exceed  $4  million  should 
the  Agreement  require. 

HEC  now  wishes  to  expand  the  energy 
management  services  and  demand  side 
management  services  it  provides,  and 
HEC  seeks  to  enter  into  the  consulting 
business.  HEC  proposes  to  provide  the 
following  energy  management  services: 

(1)  Identification  of  energy  and  other 
resource  (water,  labor,  maintenance, 
materials)  cost  reduction  opportunities: 

(2)  design  of  facility  and  process 
modification  and/or  enhancement  to 
reahze  such  opportunities;  (3)  design  of 
new  and  retrofit  heating,  ventilating  and 
air  conditioning,  electrical  and  power 
systems,  motors,  pumps,  lighting,  water 
and  plumbing  systems  and  related 
structures  to  reahze  energy  and  other 
resource  efficiency;  (4)  the  management 
or  direct  installation  of  energy 
conservation  equipment;  (5) 
performance  contracts,  i.e..  contracts 
imder  which  HEC  is  paid  for  its  services 
and  the  equipment  it  installs  based  on 
the  energy  savings  that  result  from  such 
services  and  equipment;  (6)  assistance 
in  identifying  and  arranging  third-party 
financing  for  energy  conservation 
programs;  (7)  training  of  client 
personnel  in  the  operation  of 
equipment;  (8)  system  commissioning, 
i.e.,  observing  the  operation  of  the 
installed  system  to  insure  that  it  meets 
the  design  specifications;  and  (9) 
reporting  system  results. 

The  demand  side  management 
services  which  HEC  seeks  to  provide 
include:  (1)  Design  of  energy 
conservation  programs;  (2) 
implementation  of  energy  conservation 
programs:  (3)  performance  contracts  for 
demand  side  management  woik;  and  (4) 
monitoring  and/ or  evaluation  of 


demand  side  management  programs, 
mcluding  metering  and  site  inspection. 

HEC  proposes  to  provide  the 
follovring  consulting  services:  (1) 
Development  and  review  of 
architectural,  structural  and  engineering 
drawings  for  energy  and  other  resource 
efficiency:  (2)  design  and  specification 
of  energy  consuming  equipment;  (3) 
design  and  marketing  of  intellectual 
property,  i.e..  any  process,  program, 
technique,  or  computer  software  used  to 
analyze  energy  conservation 
opportunities  and  results;  '  and  (4) 
general  technical  advice  concerning  the 
use,  benefits,  planning  and/or 
administration  of  energy  management 
and/or  demand  side  management 
programs  that  is  not  associated  with 
cxurent.  planned  or  potential  HEC 
energy  management  or  demand  side 
management  services.  HEC  states  that  it 
would  only  render  consulting  services 
in  cases  where  HEC  is  not  directly 
involved  in  the  performance  of  energy 
management  and  demand  side 
manaoement  services. 

HEC  proposes  to  provide  its  energy 
management  and  demand  side 
management  services  to  customers 
located  in  New  England  and  New  York 
("Region")  and  to  provide  limited 
services  outside  the  Region,  with  the 
restriction  that  revenues  attributable  to 
customers  outside  of  the  Region  do  not 
exceed  the  revenues  attributable  to 
customers  inside  of  the  Region 
("Revenue  Restriction").  HEC  proposes 
to  provide  consulting  worldwide 
without  the  Revenue  Restriction.* 


'  Should  HEC  use  any  Inlellectua]  property 
developed  by  ^k)rth«ut  Utilitiaa  Service  Company 
("NUSCO"),  NU'»  service  company  subsidi&ry,  or 
any  other  ^4U  subsidiary  company^  HEC  slates  that 
it  would  pay  the  following  amounts  to  that  NU 
subsidiary  company  for  any  such  intellectual 
property  actually  sold  or  licensed  by  H£C:  (1)  70% 
of  the  revenue*  from  the  intellectual  property  until 
the  NU  subsidiary  company  that  developed  the 
intellectual  property  recovers  its  programming  and 
development  costs:  and  (2)  20%  of  such  revenues 
thereafter.  HEC  would  pay  costs  plus  20%  of  HEC's 
revenuat  for  Intellectual  property  developed  at  iu 
request  HEC  would  address  such  requests  only  to 
NUSCO. 

*  To  insure  that  HECs  consulting  revenues  do  not 
include  any  revenues  from  energy  management  or 
demand  side  management  services,  HEC  states  that: 
(1)  Revenues  will  only  be  categorized  as  consulting 
revenues  if  HEC  is  not  at  the  same  management 
services  for  that  customer;  (2)  if  a  consulting  client 
of  HEC  requests  that  HEC  also  provide  energy 
management  and/or  demand  side  management 
services,  all  revenues  received  from  mat  customer, 
until  the  energy  management  and/ or  demand  side 
management  work  is  completed,  would  be  sub)ect 
to  the  Revenue  Restriction;  and  (3)  if  a  customer  for 
whom  HEC  is  providing  energy  management  and/ 
or  demand  side  management  requests  that  HEC  also 
provide  a  consulting  service  or  services,  all 
revenues  from  that  customer  would  be  subject  to 
the  Revenue  Restriction,  until  all  the  energy 
management  and/or  deoiand  side  managemenl 
work  is  completed. 


HEC  states  that  NUSCO  may  provide 
services  at  cost  of  HEC  to  aid  in  HECs 
consulting  business. "  Applicanta 
represent  that  NUSCO  employees  would 
only  provide  services  to  HEC  related  to 
consulting  projects  if  such  services 
would  not  adversely  impact  services 
provided  by  NUSCO  to  the  other 
subsidiaries  of  NU.  In  addition. 
Applicants  state  that  on  an  employee 
equivalent  basis,  they  do  not  expect  that 
HEC  will  require  more  than  ten  NUSCO 
full-time  employees  at  any  one  time, 
including  those  employees  assisting  in 
HEC's  provision  of  consulting  services. 

Through  June  30. 1996,  Applicants 
propose  that  NU  be  authorized  to  make 
capital  contributions  to  HEC  up  to  an 
aggregate  amount  of  approximately  $6 
milhon,  and  that  HEC  be  authorized  to 
extend  its  current  revolving  credit/term 
loan  agreement  with  a  borrowing  limit 
of  up  to  $11  million  or  to  enter  into  a 
comparable  new  loan  agreement  for  up 
to  $11  million."  Should  additional 
capital  contributions  or  guarantees  be 
required  by  the  credit/term  loan 
agreement,  NU  proposes  to  make  such 
capital  contributions  or  guarantees  in  an 
amoimt  up  to  $4  million.  HEC 
anticipates  the  interest  rate  on  the 
revolving  credit/term  loan  agreement 
would  be  the  bank's  prime  rate  plus 
1.25%  or  less,  with  an  annual 
commitment  fee  of  .25%  or  less. 

National  Fuel  Gas  Supply  Corp.,  et  al. 

(70-8135) 

National  Fuel  Gas  Supply  Corporation 
("National")  and  Penn-York  Energy 
Corporation  ("Penn-York"), 
(collectively,  "Applicants"),  both  non- 
utility  subsidiaries  of  National  Fuel  Gas 
Company  ("National  Fuel"),  a  registered 
holding  company,  each  of  10  Lafayette 
Square,  Buffalo,  New  York  14203,  have 
filed  an  application  imder  sections  9(a), 
10  and  12(c)  of  the  Act  and  Rule  42 
thereimder. 

National  proposes  to  acquire  all  of  the 
assets  of  Penn-York  and  merge  Penn- 
York  into  National.  On  the  effective  date 
of  the  merger,  Penn-York  would  cease  to 
exist  as  a  separate  entity,  and  all  of 
Penn- York's  assets,  Uabilities,  rights  and 


'The  1990  Order  authorized  NUSCO  to  provide 
servicet  at  cost  to  HEC 

*  NU,  HEC  and  NU  subsidiary  companies 
participating  in  the  system  money  pool  recently 
have  filed  in  SEC  File  No.  70-6048,  two  post- 
eHective  amandmentt,  to  request  authorization  to 
make  short-term  loans  from  the  NU  system  money 
pool  to  HEC  in  an  aggregate  amount  up  to  Si  1 
million  through  December  31, 1994.  If  the 
amendments  are  granted,  HEC  and  NU  would 
amend  this  application-declaration  to  withdraw  lb« 
requests  for  authorization  of  HEC's  Inrrowings 
under  a  revolving  credil/term  loan  agreement  and 
associated  NU  capital  contnkHitions  and  guarantees 
beyond  th«  data  HEC  first  borrow*  from  the  money 
pool 


obllgatiDns  would  iMcome  those  of 
Nakional.lbe  Burviving  corporation. 
Also  x)n  the  merger's  effective  date,  all 
ofitheoUtBtanding  capital  stock  of  Penn- 
York,  which  is  ofwned  and  held  by 
Nationall'uel,  would  be  retired. 
Following  the  merger,  all  of  Penn-York's 
customers  would  continue  to  receive  the 
same  service  firom  National.  Both  Penn- 
Yoik's  customers  andl^ational's 
customers  would  continue  to  pay  the 
same  rates  that  would  apply  absent  the 
proposed  merger,  unless  and  until  such 
ratss arechenged  with  the  authorization 
of  the  "Federal  "Energy  Regulatory 
Conxmissifm. 

The  proposed  transaction  includes  the 
acqiiisition  by  National  of  all  of  the 
assets  of  Penn-Yoric,  consisting  of:  three 
underground  natural  gas  storage  5elds 
(indludinglM  wells,  gathering  lines  and 
non-customer-owned  gas  within  those 
fields);  approximately  17  miles  of 
transmission  pipelines  connecting  the 
gas  storage  fields  to  National,  Tennessee 
Gas  Pipe  Line  Company  and  Columbia 
Gas  Transmission  Corporation;  two 
compressor  stations  totalling 
approximately  13,350  horsepower;  and, 
other  appurtenant  facilities,  current 
assets  and  other  assets.  As  of  September 
30, 1992:  Penn-York's  property,  plant 
and  equipment 'had  a  book  value  of 
$75,885,252;  Penn-York's  current  assets 
were  $4,228,762;  its  other  assets  were 
$5,683,260;  and  its  total  assets  (less 
accumulated  depreciation)  were 
$85,797,274. 

The  AppUcants  propose  that  the 
transaction  is  veeeonably  incidental  or 
economically  n«cessary  or  appropriate 
to  the  operation  of  National  as  a  gas 
utility  company  pursuant  to  section  2(a) 
of  tfae'Gas  Rftkted  Activities  Act  of 
1990. 

Coasolidated  Natunl  GmtCompuiy.  e( 
al.  (70-8195) 

Consolidated  Natural  Gas  Company 
("GNG'').  a  registered  holding  company, 
CNG  Tower.  Pittsburgh,  Pennsylvania 
15222-3199,and  Its  wholly  owmed 
nonutility  subsidiary  companies,  CNG 
Reaesrch  Company  ("Research"); 
Consolidated  Syitam  LNG  Company 
("LNG");  and  Consolidated  Natural  Gas 
Service  Company,  hic.  ("Service"), 
located  at  CNG  Tower.  Pittsburgh, 
Pennsylvania  15222-3199;  CNG  Coal 
Company  ("Coal");  CNG  Producing 
Company  ("Producing"),  and  its 
subsidiary  company,  CNG  Pipeline 
Company  ("Pipeline"),  CNG  Tower, 
1450  Pcydras  Street,  New  Orleans, 
Louisiaiy  70112-eoOO;  CNG 
TransmissionCorporation 
("Transmiwion'')  and  CNG  Storage 
Service  Company  ("Storage"),  445  West 
Main  iUrvat,  Cladcd>urg,  "West  Virginia 
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26301;  CNG  Gas  Services  Corporation 
("Gas  Services"),  One  Park  Ridge 
Center,  P.O.  Btw  15746,  Pittsburgh, 
Pennsylvania  15244-0748;  and 
Consolidated's  pubhc-iltility  subsidiary 
companies.  The  Peoples  Natural  Gas 
Company  ("Peoples")  CNG  Tower, 
Pittsburg.  Pennsylvania  15244-0746; 
The  East  Ohio  Gas  Company  ("East 
Ohio").  1717  East J*Jinth  Street, 
Cleveland,  Ohio  44115;  The  River  Gas 
Company  ("River  Gas"),  324  Fourth 
Street.  Marietta.  C»iio  45750;  Virginia 
Natural  Gas,  Inc.  ("VNG"),  5100  East 
Viiginie  Beach  Boulevard,  Norfolk, 
Virginia  23501-3488;  Hope  Gas,  Inc. 
("Hope  Ga*  •).  P.O.  Box  2868. 
Clarksburg.  West  Virginia  26302-2868; 
and  West  Ohio  Gas  Company  ("West 
Ohio")..S19  West  Market  Street.  Lima. 
Ohio  45802  ("collectively. 
Subsidiaries"),  iiave  filed  an 
appUcation-dflclaration  under  sections 
6(a),  7,  9(a).  10. 12(b)  and  12(c)  ofthe 
Act  and  Rules  43.45  and  50(e)(5) 
thfireunder. 

CNG  proposes  to  issue  and  sell 
commercial  paper  pursuant  to  an 
exceptionirom  competitive  bidding,  in 
an  aggregate  principal  amount  not  to 
exceed  $800  millian  outstanding  at  any 
one  time,  from  time-to-time  through 
June  30. 1994  ("Commercial  paper"). 
Such  Commercial  Paper  may  be 
domestic  commercial  paper  ("Domestic 
Paper")  and/or  European  commercial 
paper  ("Euro  Paper").  Domestic  Paper 
will  have  varying  maturities  of  not  more 
than  270  days  and  Euro  Paper  will  have 
maturities  from  7  to  183  days.  CNG 
proposes  to  sell  Domestic  Paper  or  Euro 
Paper,  ^whichever  provides  the  lower 
cost  in  a  given  transaction,  but  only  so 
long  as  the  discount  rate  or  the  effective 
interest  cost  on  the  date  of  sale  does  not 
exceed  the  prime  rate  of  interest  from  a 
commercial  bank. 

To  the  extent  that  it  becomes 
impractical  to  sell  the  Commercial 
Paper  due  to  market  conditions  or 
otherwise.,  CNG.proposes  to  borrow, 
repay  and  reborrow,  without  collateral 
\mder  back-up  lines  of  credit,  in  an 
aggregate  principal  amount  not  to 
exceed  $600  million  through  June  30, 
1994  ("Loans'!.  The  additional  $200 
million  of  back-up  will  be  provided  by 
unused  commitments  under  an  existing 
credit  agreement  with  brniks.  The  Loans 
will  mature  luA  more  than  one  year  from 
the  date  of  each  borrowing,  will  be 
prepayable  in  whole  or  part  at  any  time, 
and  will  bear  interest  at  a  rate  not  to 
exceed  the  prime  commercial  rate  of 
interest  of  die  lending  bank  in  effect  on 
the  date  of  each  borrowing.  A 
commitment  *fee  of  no  more  than 
0.125%  of  the  principal  amoimt  of  each 
bank's  commitment  maybe  paid. 


It  is  also  proposed  that  through  Jime 
30. 1994,  CNG  jirovide  financing  to  the 
Subsidiaries  in  an  aggregate  amount  not 
to  exceed  $1.26  billion  in  the  form  of 
open  account  advances,  long-term  loans 
and/or  capital  stock  purchases. 
Individual  Subsidiary  financing  by  CNG 
would  not  exceed  the  following 
amounts:  (1)  Transmission.  $400 
milhon;  (2)  East  Ohio.  $350  Million;  (3) 
Peoples.  $125  milUon;  (4)  VNG.  $60 
million;  (5)  Hope  Gas.  $25  milhon;'(6) 
Gas  Services.  $50  million;  (7)  Storage. 
$1  million;  (8)  West  Ohio.  $20  million; 
(9)  Service.  $15  million;  (10)  Producing. 
$200  million;  (11)  River  Gas.  $10 
million;  (12)  Coal.  $3  miUion;  and  (13) 
Research.  $liniIUon. 

Open  account  advances 
("Advances"),  may  be  made,  repaid  and 
remade  on  a  revolving  basis,  and  all 
such  Advances  will  be  repaid  within 
one  year  from  the  date  of  the  first 
Advance  to  the  borrowing  Subsidiary 
with  interest  at  the  same  effective  rate 
of  interest  as  CNC's  weighted  average 
effective  rate  of  commercial  paper  and/ 
or  revolving  credit  borrowings.  If  no 
such  borrowings  are  outstanding,  the 
interest  rate  shall  be  predicated  on  the 
Federal  Funds'  effective  rate  of  interest 
as  quoted  bv  the  Federal  Reserve  Bank 
of  New  York.  Advances  will  be  made 
through  the  CNG  System  money  pool 
authorized  under  e  Commission  order 
dated  June  12. 1986  (HCAR  No.  24128). 

Long-term  loans  will  mature  over  a 
period  of  time  not  in  excess  of  30  years 
with  the  interest  rate  predicted  on  and 
substantially  equal  to  CNG's  cost  of 
funds  for  comparable  borrowings.  In  the 
event  CNG  has  not  had  recent 
comparable  borrowings,  the  rates  will  be 
tied  to  the  Salomon  Brothers  indicative 
rate  for  comparable  debt  issues 
published  in  Salomon  Brothers.  Inc. 
Bond  Market  Roundup,  or  to  a 
comparable  rate  index,  on  the  date 
nearest  to  the  time  of  takedown. 

Capital  stock  will  be  purchased  from 
the  Subsidiaries  at  its  par  value  (book 
value  in  the  case  of  VNG).  Capita!  stock 
transactions  between  CNG  and  its  utility 
Subsidiaries  would  occur  under  an 
exemption  pursuant  to  rule  52  and  are 
not  part  of  the  authorization  requested 
herein. 

Producing  proposes  to  provide  to 
Pipeline,  from  to  time  tlirough  June  30. 
1994.  up  to  an  aggregate  of  $1  million 
of  financing  through  short-term  loans  in 
the  form  of  open  account  advances  and/ 
or  long-term  loans  evidenced  by  non- 
negotiable  notes  (docimiented  by  book 
entry  only)  and/or  the  purchase  of  up  to 
10.000  shares  of  common  stock.  $100 
par  value,  of  Pipeline.  The  open  account 
advances  and  long-term  loan  will  bear 
interest  at  rates  equal  to  the  cost  of 
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money  to  Producing  through  its 
borrowinR  from  CNG. 

The  SuDsidiaries  also  propose  to 
increase  their  authorized  common  stock 
as  needed  to  accommodate  proposed 
stock  sales  and  to  provide  for  future 
issues,  any  such  increase  being  Umited 
to  a  number  of  shares  calculated  by 
dividing  the  aggregate  financing 
proposed  for  such  Subsidiary  herein  by 
the  par  value  (book  value  in  the  case  of 
VNG)  of  such  Subsidiary's  common 
stock  rounded  up  to  the  nearest 
hundred. 

It  is  also  proposed  that  LNG  effect  a 
<  one  for  one-hundred  reverse  stock  split, 
resulting  in  an  increase  in  the  par  value 
of  its  common  stock  from  $100  to 
$10,000  in  order  to  reduce  state 
franchise  taxes. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFarUnd, 
Deputy  Secretary. 
IFR  Doc,  93-12122  Filed  5-20-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  Draft  Environmental 
Impact  Statement,  John  F.  Kennedy 
International  Airport  (JFK)/LaGuardla 
Airport  (LGA)  Acceas  Program 


agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Eastern  Region  of  the 
FAA  announces:  (1)  The  FAA,  acting  as 
"Lead  Agency"  and  the  New  York  State 
Department  of  Transportation 
(NYSDOT),  acting  as  "Joint  Lead 
Agency"  intend  to  prepare  a  draft 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  by  the  Port  Authority  of 
New  York  and  New  Jersey,  acting  as 
"Sponsor",  to  develop  the  John  F. 
Kennedy  International  Airport  (JFK)/ 
LaGuardia  Airport  (LGA)  Access 
Program  (Airport  Access  Program).  The 
study  area  encompasses  portions  of  the 
Boroughs  of  Manhattan  and  Queens  that 
represent  the  major  existing 
transportation  corridor  (Study  Corridor] 
to  and  bom  JFK  and  LGA.  The  Study 
Corridor  extends  from  the  border  of  JFK 
in  Queens  County  and  continues  north 
to  LGA,  encompassing  the  rights-of-way 
of  the  Van  Wyck  Expressway  and  the 
Grand  Central  Parkway  (GCP).  From 
LGA,  the  Study  Corridor  continues  west 
on  the  GCP  and  Brooklyn  Queens 
Expressway  (BQE).  over  the  East  River 
via  the  Queensboro  Bridge  to  the  east 


side  of  Manhattan  in  the  vicinity  of  59th 
Street.  The  major  transportation 
faciUties  within  the  Study  Corridor 
include  the  GCP,  the  Van  Wyck 
Expressway,  the  Long  Island  Rail  Road 
(LIRR)  and  the  New  York  Qty 
Transportation  Authority  (NYCTA) 
subway  system  and  NYCTA  bus  service. 
Major  project  elements  may  include 
grading,  filling,  paving,  erection  and 
construction  of  new  transportation 
facilities  (including  rolling  stock, 
controls,  maintenance  equipment,  etc.) 
within  the  Study  Corridor,  or 
improvement  of  existing  transportation 
faciUties  within  the  Study  Corridor. 

(2)  The  Federal  and  State  EIS  scoping 
process  will  consist  of  two  public 
scoping  meetings  to  allow  for  public 
comments,  one  in  the  Borough  of 
Manhattan  and  one  in  the  Borough  of 
Queens.  Additionally,  there  will  be  a 
public  comment  period  for  involved  and 
interested  agencies  and  persons  to 
submit  written  comments  representing 
concerns  and  issues  they  believe  should 
be  addressed  in  the  draft  EIS. 

(3)  The  joint  FAA  and  NYSDOT 
public  scoping  meeting  for  the  Borough 
of  Manhattan  will  be  held  at  3  p.m.  on 
June  24, 1993  at  Saint  Peter's  Church, 
619  Lexington  Avenue  (54th  St.  and 
Lexington  Ave.).  New  York,  New  York 
10022.  All  persons  wishing  to  present 
oral  comments  must  register  at  the 
scoping  meeting.  Registration  will  begin 
at  2  p.m.  and  close  at  8  p.m.  All  persons 
registered  by  the  close  of  registration 
will  be  heard.  Oral  comments  will  be 
limited  to  five  (5)  minutes  per  speaker. 

The  joint  FAA  and  NYSDOT  public 
scoping  meeting  for  the  Borough  of 
Queens  will  be  held  at  3  p.m.  on  June 
28, 1993  at  the  Queens  Borough  Hall, 
120-55  Queens  Boulevard  (2nd  Floor), 
Kew  Gardens,  New  York  11424.  All 
persons  wishing  to  present  oral 
comments  must  register  at  the  scoping 
meeting.  Registration  will  begin  at  2 
p.m.  and  close  at  8  p.m.  All  persons 
registered  by  the  close  of  registration 
will  be  heard.  Oral  comments  will  be 
limited  to  five  (5)  minutes  per  speaker. 
DATES:  In  order  for  written  comments  to 
be  considered,  they  must  be  received  by 
Mr.  Anthony  P.  Spera,  Manager, 
Planning  and  Programming  Branch. 
Federal  Aviation  Administration, 
Airports  Division  AEA-610,  Fitzgerald 
Federal  Building,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  (718)  553-1245  on  or  before 
June  28. 1993. 

Questions  concerning  the  draft  EIS  or 
the  process  being  applied  by  the  FAA 
should  be  directed  to  Mr.  Spera. 
SUPPt.EMENTARY  INFORMATION: 
Information,  data,  opinions  and 


comments  obtained  throughout  the 
course  of  the  scoping  process  may  be 
used  in  the  preparation  of  the  draft  EIS. 
The  purpose  of  this  Notice  of  Intent  is 
to  inform  the  public  and  local.  State  and 
Federal  government  agencies  that  a  draft 
EIS  will  he  prepared  and  to  provide 
those  interested  with  the  opportunity  to 
present  their  opinions,  comments, 
information  or  other  relevant 
observations  concerning  the 
environmental  impacts  related  to 
implementation  of  this  proposal. 

A  draft  copy  of  the  Scoping  Document 
can  be  obtained  for  review  from  Mr. 
Anthony  P.  Spera  at  the  above- 
referenced  address. 

Implementation  of  the  Airport  Access 
Program  would  improve  accessibility  to, 
from  and  between  JFK  and  LGA  by 
reducing  travel  times,  increasing  travel 
reliability,  improving  air  quality  and 
reducing  automobile  vehicle  miles 
traveled.  Major  actions  to  be  addressed 
in  the  draft  EIS  include  the  following 
six  (6)  alternatives: 

Alternative  1 — ^Automated  Guideway 
Transit  (ACT)  System:  The  ACT  system 
would  directly  connect  JFK  and  LGA 
with  Manhattan  and  nearby  rail  and  bus 
systems,  thereby  providing  airport 
service  for  both  air  passengers  and 
airport  employees.  Potential  alignment 
for  construction  of  the  AGT  system 
begins  at  JFK  and  continues  north  to  the 
Jamaica  Station  via  the  Van  Wyck 
Expressway.  From  Jamaica  Station,  the 
alignment  continues  north  to  Willets 
Point/Shea  Stadium  via  the  GCP.  or  the 
Van  Wyck  Expressway.  From  Shea 
Stadium,  the  alignment  continues 
northwest  to  LGA  via  the  GCP.  From 
LGA,  the  alignment  continues  west  to 
Sunnyside  Yard  via  the  GCP  and  the 
BQE.  From  Sunnnyside  Yard,  the 
alignment  continues  to  the  east  side  of 
Manhattan,  in  the  vicinity  of  59th 
Street,  via  the  Queensboro  Bridge. 
Potential  station  locations  for  the  AGT 
system  include,  but  are  not  necessarily 
Umited  to  the  following:  JFK,  Howard 
Beach.  URR  Jamaica  Station,  Willets 
Point/Shea  Stadium.  LGA,  Long  Island 
City  and  a  station  on  Manhattan's  east 
side  in  the  vicinity  of  59th  Street. 

Alternative  2 — Roadway 
Improvements:  This  alternative  includes 
various  high  occupancy  vehicle  (KOV) 
and  roadway  construction 
improvements  to  existing  transportation 
corridors.  The  possible  HOV 
improvements  include:  (1)  High 
Occupancy  Vehicle  Lane  (HOVL)  on  the 
northbound  Van  Wyck  Expressway 
Service  Road  from  Rockaway  Boulevard 
to  Jamaica  Avenue,  (2)  HOV  Queue 
Bypass  at  the  entrance  north  of  Hillside 
Avenue  to  the  southbound  Van  Wyck 
Expressway,  and  (3)  Bus  use  on  the 
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BehA.aurelton/Cro88  Island  Parkway 
Corridor. 

Alternative  3— Transportation 
Systems  Management  (TSM):  The  TSM 
Alternative  could  include  low-cost, 
operational  improvements  to  the 
existing  JFK  and  LGA  public 
transportation  access  systems.  This 
could  involve  a  variety  of  options 
including,  but  not  necessarily  limited  to 
(1)  regulati(Hi  of  ramp  entrance  volumes 
onto  major  transportation  corridors,  (2) 
provision  of  information  to  travelers 
regarding  alternative  routes  to  and  from 
the  airports,  (3)  signal  retiming  and,  (4) 
improvement  to  existing  transportation 
services  currently  providing  public 
transportation  to  both  JFK  and  LGA. 

Alternative  4 — Subway /Railroad 
Extensions:  The  subway  extension 
alternative  could  include  improving  the 
existing  New  York  City  Transportation 
Authority  (NYCTA)  subway  line  to 
service  JFK  via  two  possible  alignments: 
(1)  Utilization  of  the  existing  subway 
from  lower  Manhattan  to  Queens  via  the 
b3rd  Street  Tunnel,  along  the  proposed 
connection  to  Suimyside  Yard,  to  the 
URR  Main  Line  and  the  abandoned 
Rockaway  Beach  Branch  to  Howard 
Beach  and  into  JFK.  or  (2)  Replacement 
of  the  ciirrent  bus  connection  from  the 
Howard  Beach  Station  to  JFK  with  a 
subway  extension.  The  railroad 
extension  edtemative  could  include 
upgrading  the  existing  Long  Island  Rail 
Road  sytem  to  provide  rail  servic:  to 
JFK  via  two  possible  alignments:  (1) 
URR  Penn  Station  via  the  Main  Line 
and  the  abandoned  Rockaway  Beach 
Branch  to  JFK,  and  (2)  LIRR  Penn 
Station  via  the  Main  Line  to  Jamaica 
Station,  then  the  LIRR  Atlantic  Branch 
to  the  vicinity  to  Baisley  Pond  Park, 
then  JFK  via  ISOth  Stzeel 


Alternative  5 — Busway  Operations: 
This  alternative  would  upgrade  the 
abandoned  LIRR  Rsckawsy  Beach 
Branch  right-df-way  by  converting  it 
into  a  busway  with  portals  near  the 
Long  Island  Expressway  and  the 
Howard  Beach  Station.  From 
Manhattan's  east  side,  the  buses  would 
enter  the  Midtown  Tunnel,  continue 
eastbound  on  the  Long  Island 
Expressway  to  Woodhaven  Boulevard, 
enter  the  busway  parallel  to  the  LIRR 
Main  Line  and  continue  on  the 
abandoned  Rockaway  Beach  Branch 
heading  south  to  Howard  Beach  and 
JFK.  A  second  busMwy  alternative  could 
include  utilization  of  the  Van  Wyck 
Expressway  between  JFK  and  Jamaica 
Station,  within  which  an  exclusive 
busway  could  be  implemented. 

Alternative  e—fio  Action:  This 
alternative  evaluates  the  results  of 
providing  no  improvements  to  the 
existing  airport  access  system.  Access  to 
JFK  and  LGA  is  ciirrently  provided  by, 
but  not  necessarily  limited  to  the 
following: 

(1)  Vehicular  access  via  major 
highways  including  the  Van  Wyck 
Expressway,  the  GCP  and  the  Belt/ 
Laurelton/Qross  Island  Parkway 
Corridors. 

(2)  Franchise  hua/van/llmo  service 
from  Manhattan,  Queens,  Brooklyn, 
Staten  Island, 'Bronx.  Long  Island, 
Westchester,  Upstate  New  York, 
Connecticut,  New  Jersey  and 
Pennsylvania  to  JFK  and  LGA. 

(3)  Bus/Subway  Service: 

From  Queens — 

—Carey  Coach  to  JFK  end  LGA. 
—NYCTA  bus  service  to  LGA  and  JFK 

(via  local  bus/subwey  service). 
— Triboro  Coach  bus  service  to  LGA  (via 

bua/subway  service). 


From  Brooklyn—^ 

— Carey  Coach  from  Aahland  and 
Hanson  Place  to  JFK  and  LGA. 

—NYCTA  bus  service  to  JFK  (via  local 
bus/subway  service). 

From  Long  Island — 

—LIRR  to  Jamaica  Station,  tiien  Carey 

Coach  to  JFK  and  LGA. 
—Classic  Airport  Share  Ride  to  JFK  and 

LGA. 

From  Westchester — 

— Westchester  Express  to  JFK  and  LGA. 
— Connecticut  Limousine  to  JFK  and 

LGA. 
—Metro  North  Trains  to  Grand  Central 

Station,  then  Carey  Coach  to  ^  and 

LGA. 

From  Connecticut — 

— Connecticut  Limousine  to  JFK  and 

LGA. 
— ^Metro  North  Trains  to  Grand  Central 

Station,  then  Carey  Coach  to  JFK  and 

LGA. 

(4)  Subway  to  Howard  Beach  Station 
and  free  shuttle  bus  service  to  the 
Central  Terminal  Area  of  JFK. 

FOR  FURTHER  INFOrayMTKM  CONTACT:  Mr. 
Anthony  P.  Spera,  Federal  Aviation 
Administration,  AEA-610,  Fitzgerald 
Federal  Building,  John  F.  Keruiedy 
International  Airport,  Jamaica,  New 
York  11430.  Telephoneii718)  553-1245. 

Issued  in  Jamaica,  New  York  on  May  13, 
1993. 

Anthoay  9.  Spara, 

Manager,  Planning  and  Programming  Branch, 
Airports  Division,  Federal  Aviation 
Administration,  Eastern  Region  Office, 
Jamaica.  New  York. 

BILUNG  COOC  4*10-1>-M 
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[Summary  Notice  No.  PE-93-22] 

Petitions  fof  Exemption;  Summary  of 
PsUtions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACHON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  pubUc's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  not  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  10, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  9 150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  May  13, 
1993. 

Donald  P.  Byrne. 

Assistant  Qiief  Counsel  for  Regulations. 

Fetitioiu  for  Exemption 

Docket  No.:  27231 

Petitioner:  Delta  Air  Lines,  Inc. 


Sections  of  the  FAR  Affected:  14  CFR 
121.481  (b),  (c)  and  (d) 

Description  of  Relief  Sought:  To  allow 
Delta  Air  Lines,  liic,  to  schedule  its 
two-pilot  crews  in  accordance  with 
certain  regulations  applicable  to  2 
pilots  and  1  additional  flight  crew, 
which  allow  for  up  to  24  hours  of 
duty  within  any  72  consecutive  hours 
before  requiring  a  rest  period  of  18 
hours;  and  applicable  to  2  pilot  crews, 
which  require  that  a  pilot  who  has 
flown  more  than  8  hours  during  any 
24  consecutive  hours  must  be  given 
18  hours  of  rest 

Docket  No:  27237 

Petitioner:  Midwest  Express  Airlines, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.471(a)(4)  and  (b)(2) 

Description  of  Relief  Sought:To  allow 
Midwest  to  schedule  a  flight  crew 
member  for  flight  time  duty  even 
though  that  flight  time  would  exceed 
8  hours  between  required  rest  periods, 
and  even  though  that  crew  member 
would  not  receive  10  consecutive 
hours  of  rest  for  8  or  more,  but  less 
than  9,  hours  of  scheduled  flight  time. 

Dispositions  of  Petitions 

DocJcef  No.;  25862 

Petitioner:  Cessna  Aircraft  Company 

Sections  of  the  FAR  Affected:  14  CFR 
47.69(b) 

Description  of  Relief  Sou^t/ 
Disposition:  To  extend  Exemption  No. 
5043  to  allow  Cessna  Aircraft 
Company  to  conduct  flights  outside 
the  United  States,  subject  to  the  same 
terms  and  conditions  stated  in  the 
original  exemption. 

GRANT.  April  30.  1993.  Exemption  No. 
5043R 

Docket  No.:  26922 

Petitioner:  Boeing  Commercial  Airplane 
Group 

Sections  of  the  FAR  Affected:  14  CFR 
25.855 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  petitioner 
from  the  requirements  of  §  25.855(c) 
for  the  noncompliant  areas  of  the 
forward  partition  lower  lobe,  C  cargo 
compartment  on  the  B-747-400F 
airplane. 

PARTIAL  GRANT.  April  27.  1993. 
Exemption  No.  5649 

Docket  No.:  26971 

Petitioner:  United  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
121.314 

Description  of  Relief  Sought/ 
Disposition:  To  permit  a  1-month 
extension  in  the  compliance  time  for 
the  retrofit  of  Class  C  and  D  cargo 
compartment  liners,  over  the  time 


currently  granted  to  the  Air  Transport 
Association  of  America  (ATA)  for  all 
affected  operators  in  Exemption  5535. 

GRANT,  April  16.  1993.  ExempUon  No. 
5535A 

Docket  No.:  26990 

Petitioner:  Tim  Meidinger 

Sections  of  the  FAR  Affected:  14  CFR 
445.29(b)(1) 

Description  ojf  Relief  Sought/ 
Disposition:  To  allow  the  use  of 
smaller  aircraft  nationality  and 
registration  markings  in  place  of  the 
12-inch  markings  required. 

DENIAL.  May  10.  1993.  ExempUon  No. 
5641 

Docket  No.:  27 lOA 

Petitioner:  Richmor  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)(2),  135.165(a)(1),  (5)  and  (6), 
and  135.165(b)(5),  (6)  and  (7) 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  RHA  to  operate 
its  turbojet  airplanes  equipped  with 
one  high  frequency  communication 
system  (HF)  and  one  single  long-range 
navigational  system  (LRNS)  in 
extended  over  water  operations. 

PARTIAL  GRANT.  April  26.  1993. 
Exemption  No.  5650 

[FR  Doc.  93-12074  Filed  5-20-93;  8:45  am) 

BtLUNG  COOC  4»10-1S-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  General 
Aviation  and  Business  Airplane  Issues 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
AviaUon  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
and  business  airplane  issues. 
DATES:  The  meeting  will  be  held  on  June 
2, 1993  at  10  a.m.  Arrange  for  oral 
presentations  by  May  26, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Business  Aircraft 
Association.  1200  18th  Street  NW., 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carolina  Forrester,  Office  of  Rulemaking 
(ARM-206),  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  telephone 
(202)  267-9690. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-' 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
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held  OQ  June  2. 1993.  at  the  National 
Business  Aircraft  Association,  1200  18th 
Street  NW..  Washington.  DC.  20005.  The 
agenda  for  the  meeting  will  include: 

•  Opening  Remarks 

•  Review  of  Action  Items 

•  Status  Reports  From  Tha  Accelerated 
Stalls,  Fuel  Indicatocs.  and  FAR/JAR 
Hannonization  Working  Groups 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  May  26, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providiiig  25  copies  to  the  Assistant 
Executive  Director  or  by  bringing  the 
copies  to  him  at  the  meeting. 
Arrangemerts  may  be  made  by 
contacting  the  porson  listed  under  the 
beading  FOR  FurmiER  MrcfuunoN 

CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  da]^  before  the 
meeting. 

Issued  in  Washington,  DC,  on  May  17, 
1993. 

Thomas  E.  McSwaenej 

Acting  Assistant  Executive  Director  for 
Ceneral  A  viation  and  Business  Airplane 
Issues,  Aviation  Rulemaking  Advisory 
Committee. 

(FR  Doc  93-12075  Filed  5-20-93.  8:45  ami 
MXMQ  cooc  4eia-tv« 


Intent  To  Rule  on  Application  To 
impoM  a  Pasaanger  Facility  Charge 
(PFC)  at  Capital  City  Airport.  Lansing, 
Ml  and  To  Use  the  Revenue  From  a 
PFC  at  Capita!  City  Airport.  Lansing,  Ml 
and  Mason  Jewett  Field,  Mason,  ML 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTX)N:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  passenger 
facility  charge  (PFC)  at  Capital  Qty 
Airport  and  to  use  the  revenue  from  a 
PFC  at  Capital  City  Airport  and  Mason 
Jewett  Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Commmts  must  be  received  on 
or  before  June  21. 1993. 

ADDRESSES:  Comments  on  this 
applicatioo  may  be  mailed  or  delivered 


in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road. 
Belleville,  Micliigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas 
W.  Schmidt,  Aj\.E.,  Executive  Director 
of  the  Capital  Region  Airport  Authority 
at  the  following  address:  Capital  Region 
Airport  Authcxity,  Capital  City  Airport, 
Lansing,  Michigan  48906. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Capital 
Region  Airport  Authority  under  §  158.23 
of part  158. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Dean  C  Nitz,  Manager,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road. 
Believilie.  Michigan  48111,  (313)  487- 
7300.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPtfMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  passenger  facility  charge  (PFC)  at 
Capital  Qty  Airport  and  to  use  Uie 
revenue  from  a  passenger  facility  charge 
at  Capital  City  Airport  and  Mason  Jewett 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  May  4, 1993,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Capital  Region  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  21, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 

1. 1993 
Proposed  charge  expiration  date: 

August  31,  2003 
Total  estimated  PFC  revenue: 

$9,711,000 
Brief  description  of  proposed  project(s): 

Impose  and  Use  Projects  at  Capital  Qty 
Airport 

Taxiway  B  lighting  replacement 
Southeast  General  Aviation  Ramp 

reconstruction 
Security  iancing  in  terminal  area 
Land  aoquisition  in  west  taiminal  area 
Building  demolition  and  removal 


Security  access  control 

Freight  Ramp 

Snow  removal  equipment  replacement 

Airport  maintenance  building 

Reconstruct  main  entrance  road 

Acquire  Rimway  Protection  Zone 

properties 
Master  Plan  update 
Airfield  signage 
Rehabilitate  terminal  apron 
Replace  snow  removal  equipment 
Security  access  control — Phase  II 

Impose  and  Use  Proiects  at  Mason 
Jewett  Field 

Reconstruct  taxi  streets 
Master  Plan  update 

Impoae  Only  Profects  at  Capital  City 
Airport 

ARFF  access  road  construction 

Paved  tie  downs 

Rehabilitate  Service  Roads 

Obstruction  Removal 

Freight  ramp  construction 

Construct  taxiway 

Rehabilitate  and  widen  Runway  6/24 

Extend  Runway  6/24  and  extend 
Taxiway  C 

Navigational  aids — Rimway  6/24 

Connector  taxiways 

Class  of  air  carriers  which  the  public 
agency  has  requested  not  be  required 
to  collect  PFCs:  Part  1 35  Air  Taxi/ 
Commercial  Operators  (ATCD). 
Any  person  may  inspect  the 

application  in  person  at  the  FAA  office 

listed  above  under  "FOR  FURTHER 

INFORMATION  CONTACT." 
In  addition,  any  person  may.  upon 

request,  inspect  the  application,  notice 

and  other  documents  germane  to  the 

application  in  person  at  the  Capital 

Region  Airport  Authority  offices  at 

(Capital  City  Airport.  Lansing.  Michigan. 

Issued  in  Des  Plaines,  Illinois,  on  May  11, 
1993. 

Larry  H.  LadendorC 

Assistant  Manager,  Airports  Division,  Great 
Lakes  Region. 

|FR  Doc.  93-12071  Filed  5-20-93;  8:45  am) 
saxmo  cooc  4ei»-t3-M 


Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  the  Certtrai  Wiaconain  Airport, 
Mosinee,  Wi 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DCT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  the 
Central  Wisconsin  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
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Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
0ATC8:  Comments  must  be  received  on 
or  before  June  21. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Minneapolis  Airports 
District  Office,  6020  28th  Avenue  South, 
room  102,  Minneapolis,  MN. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  James 
Hansford,  Manager  of  the  Central 
Wisconsin  Airport  at  the  following 
address:  Central  Wisconsin  Airport, 
823-1  Highway  153,  Mosinee, 
Wisconsin  54455. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Central 
Wisconsin  Airport  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Mr.  Franklin  D.  Benson,  Manager, 
Minneapolis  Airports  District  Office, 
6020  28th  Avenue  South,  room  102, 
MinneapoUs,  Minnesota  55450,  (612) 
725—4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATtCN:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PPC  at  the  Central  Wisconsin  Airport 
imder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  {title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  4, 1992,  the  FAA  determined 
that  the  application  to  impose  a  PFC 
submitted  by  the  Central  Wisconsin 
Airport  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  3, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  June  1, 

1993 
Proposed  charge  expiration  date: 

Etocember  31,  2018 
Total  estimated  PFC  revenue: 

$10,440,000 
Brief  description  of  proposed  project(s): 

Terminal  Concourse  Addition,  Air 

Carrier  Ramp  Expansion,  and  Runway 

17  Extension. 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 


required  to  collect  PFCs:  On  demand 

air  taxi  operators  operating  aircraft 

with  less  than  20  seats. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  imder  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Central 
Wisconsin  Airport. 

Issued  in  Des  Plaines,  Illinois,  on  May  11, 
1993. 

Larry  H.  L«dendoi( 

Assistant  Manager,  Airports  Division,  Gmat 
Lakes  Region. 

[FR  Doc.  93-12073  Filed  S-20-93;  8:45  am] 

MLLINO  CODE  4»10-1»-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Rhinelander-Oneida  County  Airport, 
Rhinelander.  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Rhinelander- 
Oneida  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  June  21, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address; 

Federal  Aviation  Administration, 
Minneapolis  Airports  District  Office. 
6020  28th  Avenue  South,  room  102, 
Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Joseph  J. 
Brauer,  Airport  Manager,  Rhinelander- 
Oneida  County  Airport  at  the  following 
address:  Rhinelander-Oneida  County 
Airport  Commission,  c/o  Rhinelander- 
Oneida  County  Airport,  3375  Airport 
Road,  Rhinelander,  Wisconsin  54501. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Rhinelander- 
Oneida  County  Airport  Commission 
under  S  158.23  of  Part  158. 
FOR  FURTHER  WFOfttlATKM  CONTACT: 


Mr.  Franklin  D.  Benson,  Manager. 
Minneapolis  Airports  District  Office, 
6020  28th  Avenue  South,  room  102, 
Minneapolis,  Minnesota  55450,  (612) 
725-4221.  The  appUcation  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Rhinelander-Oneida  County  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Public  Law  101-508)  and  part  158 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  May  5, 1993,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Rhinelander-Oneida  County  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  4, 1993. 

The  following  is  a  brief  review  of  the 
application. 

Level  of  the  proposed  PFC:  $3 .00 
Proposed  charge  effective  date:  January 

1, 1994. 
Proposed  charge  expiration  date: 

October  31, 1997. 
Total  estimated  PFC  revenue:  $279,801. 
Brief  description  of  proposed  projects: 

Projects  to  Impose  and  Use  PFC 

Acquisition  Aircraft  Rescue  and  Fire 


Fighting  (ARFF)  vehicle 
istail  REIL's 


Install  REIL's  runway  15/33,  PAPI 

Runway  33 
Wheel  Chair  Lift 
Airport  Security  Equipment 
Terminal  Renovation 
Heating  for  ARFF  and  Snow  Removal 

Equipment  (SRE)  building 
Rehabilitate  Runway  9/27  and  Taxiway 

A 
Sealcoat  Apron 

Projects  Only  to  Impose  a  PFC 

Install  Sanitary  Sewer  &  Water  to 

terminal 
Acquire  Snow  Removal  Equipment 
Construct  anti-ice/deice  facility 
Class  of  carriers  which  the  public 
agency  has  requested  not  be  required 
to  collect  PFCs:  Part  135  operators 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may,  upon 
request,  inspect  tlie  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Rhinelander-Oneida  County  Airport 
Commission,  Rhinelander-Oneida 
County  Airport. 
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Issued  ia  De<  Pkioas.  IlUnate,  on  May  11. 
1993. 

Larry  aLMUndoi^ 

Assiti<uttMamager.AiipoiUDivUoa.Gnttt 

Lakes  Region. 

(FR  Doc.  93-12072  Fiiad  S-20-93:  8:45  am] 

MLUNQ  COM  4*1»-1»-M 


Intant  To  Rui«  on  Application  To 
Impoaa  and  Uaa  a  Paaaangar  Facility 
Charga  (PFC)  at  tha  Tri-CltiM  Airport. 
Paaco,  WA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notica  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  imooae  a  PFC  at  the  Tri- 
Cities  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  ReguLtions 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  21, 1993. 
A00nES£ES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant.  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO.  Federal  Aviation  Administration. 
1601  Und  Avenue  SW.,  suite  250, 
Renton.  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Port  of 
Pasco,  Washington,  at  the  following 
address:  Tri-Cities  Airport.  3601  North 
20th,  Pasco,  Washington  99301. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Port  of 
Pasco,  under  §158.23  of  part  158. 
F0«  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  Johnson.  (206)  227-2655; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.;  suite  250; 
Renton,  Washington  98055-4056.  The 
application  may  be  reviewed  In  person 
at  this  same  location. 
SUPPUEMENTAHY  MFOflMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  tha  application  to  impose 
and  use  a  PfX:  at  the  Tri-QUes  Airport, 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Fedaral 
Aviation  Regulations  (14  CFR  part  158). 

On  May  13. 1993,  tha  FAA 
determined  that  the  appUcadoa  to 


impoM  and  use  a  PFC  submitted  by  tbe 
Port  of  Pmco  was  si;^>stcntially  complate 
within  the  requirements  of  §  156.25  of 
Part  158.  The  FAA  will  aj^^ve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  18. 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

Novamber  1, 1993 
Proposed  charge  expiration  date: 

November  31, 1996 
Total  estimated  PFC  revenue: 

$1,230,731.00 
Brief  description  of  proposed  project: 

Airfield  safety  project;  access  control; 

ARFF  building  expansion;  snow 

equipment  building  expansion; 

taxiway  rehabilitation;  safety  area 

grading;  purchase  land. 
Class  or  classes  of  air  carriers  which  the 

public  agency  has  requested  not  be 

required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  airports  office  located  at: 
Federal  Aviati(Mi  Administration, 
Northwest  Mountain  Region.  Airports 
Division.  ANM-600, 1601  Lind  Avenue 
SW..  suite  540.  Renton,  WA  98055- 
4056. 

In  addition,  any  pers(m  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Tri-Cities 
Airport. 

Issued  in  Renton.  Wa&hingtoo,  on  May  13. 
1993. 

David  A.  Field. 

Acting  Manager.  Airports  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  93-12069  Filed  5-20-93;  6:45  am] 
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Intant  To  Ruia  on  Application  To 
Imposa  and  Uaa  a  Paaaangar  Facility 
Charga  (PFC)  at  Yampa  Vailay 
Regional  Airport,  Haydan,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Yampa  Valley  Regional  Airport  under 
the  provisiwis  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  DC  of  the  Omnibus  Budget 
Recondliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviatim  RaguUtions  (14  OH  part  158). 


DATES:  Coomiants  raoct  be  racaired  oa 
or  befoie  June  21, 1993. 
ADDRESSES:  Comments  (m  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
addiesr  Alan  E.  Wiechmum,  Manager, 
Denver  Airports  District  Office,  DEN- 
ADO,  Federal  AviatioD  AdminlstFation. 
5440  Roalyn,  suite  300,  Denver.  00 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Routt 
County  Board  of  County 
Commissioners,  Steamboat  Springs. 
Colorado,  at  the  following  address:  Box 
773598,  Steamboat  Springs,  Colorado 
80477. 

Air  carriers  and  fcweign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Routt  County 
Board  of  County  Commissionera,  under 
8158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brad  Davis,  (303)  286-5526;  Denver 
Airports  District  Office,  DEN-ADO; 
Federal  Aviation  Administration;  5440 
Roslyn,  suite  300;  Denver,  Colorado 
80216-6026.  The  apphcation  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Yampa  Valley  Regional 
Airport,  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Fedaral  Aviation  Regulations  (14 
CFR  part  158). 

On  May  12. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by 
Routt  County  Board  of  Coimty 
Commissionera  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  August 
24. 1993. 

Tha  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

November  1,  1993 
Proposed  charge  expiration  date:  March 

31, 1997 
Total  estimated  PFC  revenue: 

$532,881.00 
Brief  description  of  proposed  project: 
Acquire  two  ARFF  vehicles;  construct 
parallel  taxiway  to  the  end  of  run%vay 
28;  grade  and  drain  partial  parallel 
taxiway.  overlay  existing  apron  edge 
taxiway  and  relocate  deidng  pad; 
runway  safety  area  grading. 


IMI 


Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
Any  parson  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  RlRTNEf) 
WTORMATION  COMTACT"  and  at  the  FAA 
r^onal  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region,  Airpwis 
Division,  ANM-600. 1601  lind  Avenue 
SVV.,  suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upcm 
reouest,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Yampa 
Valley  Regional  Airport 

Issued  in  Renton,  Washington,  on  May  12, 
1993. 

David  A.  Field. 

Acting  Manager,  Airports  Division,  Northwest 
Mountain  Region. 

[FR  Doc.  93-12070  Filed  5-20-93;  8:45  ami 
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Federal  Railroad  Administration 

Railroad  Locomotive  Design  Features; 
Open  Meeting 

AGENCY:  Federal  Railroad 

Administration  (niA).  Department  of 

Transportation. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  In  order  to  explore  matters 
related  to  FRA's  duty  to  assess  the 
occupant  protection,  environmental, 
health  and  operational  safety  features  of 
railroad  locomotives,  FRA  will  hold  an 
informal  open  meeting  on  June  23rd, 
1993,  in  Washington,  DC,  with 
representatives  of  various  concerned 
parties.  The  meeting  will  also  be  open 
to  any  interested  person  who  wishes  to 
attend  as  an  observer.  FRA  may 
schedule  additional  meetings  to  the 
extent  that  interest  is  expressed  by  other 
parties. 

DATES:  The  open  meeting  will  be  held 
on  Wednesday,  June  23rd,  1993, 
beginning  at  10  a.m. 
ADDRESSES:  The  open  meeting  will  be 
held  in  rooms  8236-8240,  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  WFORMATION  COMTACT: 
Principal  Program  Person:  Mr.  Rolf 
Mowatt-Larssen,  Chief,  Motive  Power 
and  Equipment  Division,  Office  of 
Safety  Enforcement:  Office  of  Safety. 
FRA.  Washington,  DC  20590. 
Telephone:  (202)  36&-9186  (FTS  366- 
9186).  Principal  Attorney:  Mr.  Kyle 
Mulhall,  Trial  Attorney.  Office  of  the 
Chief  Counsel.  FRA.  Washington,  DC 


2059O.  Telephone:  (202)  366-0621  (FTS 

366-0621). 

SUPPLaiENTARY  MFORMATION:  Section  10 
of  the  Rail  Safety  Enforcement  and 
Review  Act  (Pub.  L.  102-365)  requires 
that  FRA  assess  the  adequacy  of  existing 
locomotive  crashworthiness  standards. 
In  addition,  the  section  requires  that 
FRA  examine  the  extent  to  which  a 
variety  of  topics  can  affect  productivity, 
health,  and  the  safe  operation  of 
locomotives.  Prior  to  making  significant 
preliminary  decisions  about  these 
subjects.  FRA  has  invited  individuals  to 
participate  in  a  meeting  concerning 
future  locomotive  crashworthiness  and 
working  conditions.  This  open  meeting 
with  invited  representatives  of  a  number 
of  organizations  will  be  held  on  June 
23rd,  1993.  Since  these  issues  have 
potential  bearing  on  future  FRA 
regulatory  activities,  this  meeting  will 
be  open  to  any  interested  person  who 
wishes  to  observe. 

The  meeting  will  be  Wednesday,  June 
23rd,  1993,  beginning  at  10  a.m..  in 
rooms  823&-8240  of  the  Nassif  Building. 
400  Seventh  Street.  SW.,  Washington, 
DC.  The  meeting  will  be  open  to  any 
interested  person  who  wishes  to  attend 
as  an  observer.  FRA  may  schedule 
additional  meetings  if  requested  by 
interested  parties. 

Issued  In  Washington,  DC.  on  May  17th, 
1993. 

Grady  C  Cedwn.  Jr., 

Associate  Administrator  for  Safety. 

[FR  Doc.  93-12050  Filed  5-20-93;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  Na  93-34;  Notice  1] 

American  Honda  IMotor  Co..  Inc.; 
Receipt  of  Petition  for  Determination  of 
Inconsequential  Noncompiiance 

American  Honda  Motor  Ca,  Inc. 
(Honda)  of  Torrance,  California  has 
determined  that  some  of  its  seat  belt 
assemblies  foil  to  comply  with  49  CFR 
571.209,  Federal  Motor  Vehicle  Safety 
Standard  No.  209,  "Seat  Belt 
Assemblies,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  Honda  has  also  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.)  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 


represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Paragraph  S4.3(j)(3l  of  Standard  No. 
209  requires  that  "an  emergency  locking 
retractor  of  a  Type  1  or  Typa  2  seat  belt 
assembly"  •  •  shall  not  lock,  if  the 
retractor  is  sensitive  to  vetiicle 
acceleration,  when  the  retractor  is 
rotated  in  any  direction  to  any  angle  of 
15  degrees  or  leas  from  its  orientation  in 
the  vehicle  •  •  •." 

Honda  determined  that  the  seat  belt 
assemblies  for  the  rear  outside  seating 
positions  of  approximately  1.2  million 
model  year  1990, 1991, 1992,  and  early 
1993  two-door  and  four-door  Accords 
do  not  comply  with  S4.3(j)(3),  the 
emergency  locking  retractor 
requirements  of  Standard  No.  209. 
When  the  vehicle  in  which  the 
noncomplying  belt  is  installed  is  in 
certain  parking  positions  such  as  on  a 
steep  uphill  grade,  the  rear  seat 
occupants  are  sometimes  uqable  to  pull 
the  belt  out  of  the  retractor,  and  thus 
cannot  fasten  their  belts.  The  v^icle 
must  be  moved  to  a  more  level  position 
for  the  rear  seat  occupant  to  be  able  to 
put  on  the  seat  belt 

Honda  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

Honda  believes  that  the 
noncompliance  does  not  affect  the 
occupant  protection  performance  of  the 
subject  seat  belt  assemblies.  To  verify 
this,  Honda  tested  the  belts  to  determine 
whether  they  meet  the  locking 
requirements  of  Standard  No.  209.  All 
the  belts  complied  with  these 
requirements.  Further:  Honda 
performed  dynamic  sled  test 
comparisons  of  the  noncompiiant  belts 
to  compliant  belts  at  a  test  speed  of  30 
miles  per  hour.  Honda  found  that  the 
performance  of  the  norjcompiiant  belts 
was  ahnost  the  same  as  that  of  the 
compliant  belts. 

Honda  states  that  the  primary  effect  of 
the  noncompiiant  seat  belts  is 
inconvenience  due  to  the  rear  seat 
occupant's  inability  to  pull  the  belt  out 
from  the  retractor  under  certain  parking 
conditions,  as  when  Uie  vehicle  is  in  a 
significant  uphill  parlting  position  in 
excess  of  11  degrees,  or  when  the 
vehicle  has  been  parked  such  that  one 
side  of  the  vehicle  is  substantially 
higher  than  the  other  (at  least  nine 
degrees).  Honda  beheves  that  the 
opporttmities  for  paiiing  an  affected 
vehicle  in  this  type  of  situation  are  very 
uncommon  and  would  present  a  high 
level  of  discomfort  to  rear  seat 
occupants  from  sitting  at  this  angle. 
Honda  states  that  when  the  vehicle  is 
parked  on  ground  at  lesser  angles  than 
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previously  noted,  the  noncompliant 
belts  work  completely  nonnally. 

Honda  reviewed  its  consumer  records 
for  complaints  relating  to  the 
noncompliance.  It  found  that  consumers 
had  registered  a  total  of  173  complaints 
regarding  the  4-door  sedan  and  34 
complaints  regarding  the  2-door  coupe. 
These  complaints  are  known  to  be 
related  to  the  subject  noncompUance,  as 
the  problem  is  clearly  described  in  the 
complaint.  In  addition,  Honda  received 
168  complaints  regarding  the  4-door 
sedan  and  46  complaints  regarding  the 
2-door  coupe  which  were  not  clearly 
defined  and  may  or  may  not  be  related 
to  the  subject  noncompliance.  The 
consumer  complaint  ratios,  taking  into 
account  only  the  known  related 
complaints,  are  0.026  percent  for  the  4- 
door  sedan  and  0.014  percent  for  the  2- 
door  coupe. 

Since  Honda  offers  a  lifetime 
warranty  for  seat  belts,  it  states  that  it 
will  replace,  free  of  charge,  any  imit  that 
has  a  functional  problem  at  any  time 
during  the  life  of  the  vehicle.  In  this 
instance,  Honda  will  notify  owners  of 
the  subject  vehicles  that  it  will  replace 
the  sensor  in  the  noncomplaint  seat  belt 
retractors  if  the  customer  experiences 
the  locking  problem. 

Honda  concludes  by  stating  that, 
although  the  noncom  plying  retractors 
may,  in  certain  situations,  result  in  the 
belt  not  being  able  to  be  pulled  out  of 
the  retractor,  this  is  a  temporary 
condition  which  is  remedied  if  the 
vehicle  is  moved  from  an  uphill 

S>osition  of  greater  than  11  degrees  or  a 
ateral  angle  of  greater  than  nine 
degrees.  There  is  no  risk  to  safety  once 
the  belt  has  been  successfully  fastened, 
since  the  performance  of  the  belts  is 
equal  to  those  which  are  in  total 
compliance  with  Standard  No.  209. 
Since  the  seat  belts  have  a  lifetime 
warranty,  any  complaint  concerning  the 
ability  to  activate  the  belts  will  result  in 
Honda  replacing  the  belt  with  no  cost  to 
the  consumer. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Honda, 
described  above.  Comments  should  refer 
to  the  docket  nimtber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

AH  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 


When  the  petition  is  granted  or  denied, 
the  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 
Comment  closing  date:  June  21, 1993. 

Authority:  15  U.S.C  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on:  May  17, 1993. 
B«ny  Fellies, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  93-12049  Filed  5-20-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

May  17. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission  (s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0214 

Form  Numbers:  ATF  F  5110.74 

Type  of  Review:  Revision 

Title:  Application  and  Permit  Under  26 
U.S.C.  5181— Alcohol  Fuel  Producer 

Description:  This  form  is  used  by 
persons  who  wish  to  produce  and 
receive  spirits  for  the  production  of 
alcohol  fuels  as  a  business  or  for  their 
own  use  and  for  State  and  local 
registration  whether  required.  The 
form  describes  the  person(s)  applying 
for  the  permit,  location  of  the 
proposed  operation,  type  of  material 
used  for  production  and  amount  of 
spirits  to  be  produced. 

Respondents:  Individuals  or 
households,  State  of  local 
governments,  Business  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
1,364 

Estimated  Burden  Hours  per 
Respondent:  1  hour,  43  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
2.455  hours 


Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Loii  K.  Holland. 

Departmental  Reports  Management  Officer. 

(PR  Doc.  93-12113  Filed  5-20-93;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

May  17. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0051 

form  Number:  CF  7523 

Type  of  Review:  Extension 

Title:  Entry  and  Manifest  of 
Merchandise  Free  of  Duty 

Description:  This  form  is  used  by 
carriers  and  importers  as  a  manifest 
for  the  entry  of  merchandise  free  of 
duty  under  certain  conditions  and  by 
Customs  to  authorize  the  entry  of 
such  merchandise.  It  is  also  used  by 
the  carrier  to  show  that  the  materials 
being  imported  are  to  be  released  to 
the  importer  or  consignee. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
4.950 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
8.247  hours 

Clearance  Officer:  Ralph  Meyer.  (202) 
927-1552.  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue  NW.. 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 


Budget  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

LoM  K.  Holland, 

Departmental  Reportt  Uanageimnt  Offkw. 

(FR  Doc  93-12111  Piled  S-2(M>3;  8:45  am] 
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Office  Building.  Washington,  DC 

20503. 
LoklCHoUaad. 

Departmental  Reports  Management  Officer. 
(FR  Doc  93-12112  Filed  5-20-03;  8:45  am| 
MUMO  coot  4aM-0t-«l 


PubHc  Infonnalion  Collection 
Requirements  Sut>mmod  to  0MB  tor 
Review 

May  17, 1993. 

The  Depaitmmit  of  Treasuiy  has 
submitted  the  following  public 
information  collection  requirementls)  to 
0MB  for  review  and  clearance  under  the 
Paperwoiic  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

0MB  Numb&r:  1545-1011 

Regulation  ID  Number:  Notice  87-61, 

LR-130-86  (Announcement) 
Type  of  Review:  Extension 

Title:  Long-Term  Contracts;  Methods  of 
Accounting  Under  Tax  Reform 

Description:  These  reporting 
requirements  are  necessary  to  pwrnit 
taxpayers  to  change  their  methods  of 
accounting  for  long-term  contracts  to 
comply  with  section  460  of  the 
Internal  Revenue  Code. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
oi^anizations 

Estimated  Number  of  Respondents: 
5,000 

Estimated  Burden  Hours  Per 
Respondent:  5  hours 

Frequency  of  Response:  Other  (for  the 
first  taxable  year  the  taxpayer  changes 
its  method) 

Estimated  Total  Reporting  Burden: 
25,000  hours 

Clearance  Officer:  Carrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571,1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

0MB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 


Offko  of  Thrift  Supervision 
(AC-24:OTSNo.3317I 

Albion  Federal  Savings  and  Loan 
Aaaociatlon,  Albion.  NY;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  May  12, 
1993,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Albion 
Federal  Savings  and  Loan  Association, 
Albion,  New  York,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division. 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW..  Washington,  DC  20552,  and 
the  Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated:  May  17. 1993. 

By  the  Office  of  Thrift  Supervlsioo. 
Nadiiw  Y.  Waahington. 
Corporate  Secretary. 

(FR  Doc  93-12067  Filed  5-20-93;  8:45  am) 
BujJNO  cooc  arw-ot-M 


[  AC-21 :  OTS  No*.  0291  and  5849] 

Carolina  Savlnga  Bank,  WHmington, 
NC;  Edenton  Savings  and  Loan 
Association,  Edenton,  NC;  Approval  of 
Conversion  AppNcationa 

Notice  is  hereby  given  that  on  March 
8, 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  his/her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  applications  of  Carolina 
Savings  Bank,  Wilmington,  North 
Carol iud,  and  Edenton  Savings  and  Loan 
Association,  Edenton,  North  Carolina,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  applications 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552,  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street.  NE.,  Atlanta,  Georgia  30348- 
5217. 

Dated:  May  17, 1993. 


By  the  Office  of  Tluift  SuparvislaiL 
Nadina  Y.  WaaUt^on. 
Corporate  Secretary. 
[FR  Doc  93-12064  Filed  5-20-93;  8:45  am] 


[A&-22:OTSNoi19M] 

Columbia  Federal  Savlnga  Bank. 
Woodhaven,  NY;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  May  22, 
1993.  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  apphcation  of  Colximbia 
Federal  Savings  Bank,  Woodhaven,  New 
York  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcatlon 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1776  G  Street  NW., 
Washington.  DC  20552,  and  the 
Northeast  Regional  Office.  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  floor,  Jersey  Qty.  New  Jereey 
07302. 

Dated:  May  17, 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  Washii^on. 
Corporate  Secretary. 

[FR  Doc.  93-12065  Filed  5-20-93;  8:45  am] 
■UMQ  cooc  «7a»-ei-M 


[AC-23:OT8No.09061 

Peoples  Federal  Savlnga  and  Loan 
Association  of  Chicago.  Chicago,  IL; 
Approval  of  Conversion  AppHMtlon 

Notice  is  hereby  given  that  on  May  12, 
1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division.  Office  ctf 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority.  - 
approved  the  apphcation  of  Peoples 
Federal  Savings  and  Loan  Association  of 
Chicago,  Chicago.  Illinois,  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Information  Services 
Division,  Office  of  Thnft  Supervision, 
1776  G  Street,  NW.,  Washington.  DC 
20552,  and  the  Central  Regional  Office, 
Office  of  Thrift  Supervision,  111  Wacker 
Drive,  suite  800,  Chicago,  Illinois 
60601-4360. 

Dated:  May  17. 1993. 

By  the  Office  of  Thnft  Supervision. 
NadiDfl  Y.  Washington. 
Corporate  Secretary. 

[FR  Doc.  93-12066  Filed  5-20-93;  8:45  am) 
MLUNO  COOC  srae-ai-H 
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This  sectton  o(  the  FEDERAL  REGISTER 
contains  rtottcee  of  nwetings  published  under 
the  "Govemment  in  the  Sunshine  Acf'  (Pub. 
L.  94-409)  5  U.S.C.  552t><eK3). 


FEDERAL  DEPOSTT  V48URANCE 
COflPORATKM 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  May  25, 1993. 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2).  (c)(4).  (c)(8).  (c)(9)(A)(ii). 
(c)(9)(B).  and  (c)(10)  of  Title  5,  United 
States  Code,  to  consider  the  following 
matters: 

Summary  Agenda:  No  substantive 
discussion  on  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  imless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

Discussion  Agenda 

Matters  relating  to  the  possible 
closing  of  certain  insured  depository 
institutions: 

Names  and  locations  of  depository 
institutions  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsecUons  (c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B) 
of  the  "Government  in  the  Sunshine  Act"  (5 
U.S.C  552b  {c}(8).  (c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 
NW..  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
89«-€757. 

Dat«d:Mayl8. 1993. 
Feuo.-;  ^poslt  lasuiance  Corporation. 
Hoyle  L.  Vcbinaon, 
Executiw  Secretary. 

(FR  Doc.  83-12165  Filed  5-18-93;  4:34  pm] 
MUJNO  COM  •ri4-oi-ii 

FEDERAL  DEI>OSrr  MSURANCE 
CORPORATION 


Notice  of  Agency  Meeting 


Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  hisurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  May  25, 1993,  to  consider  the 
following  matters: 
Summary  Agenda:  No  substantive 
disctission  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  re:  1993  First  Quarter 
Financial  Management  Report. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Study  of 
savings  bank  life  insurance  which  makes  a 
finding  whether  savings  bank  life  insurance 
activities  of  insured  banks  pose  or  may  pose 
any  significant  risk  to  the  insurance  fund  of 
which  sueh  banks  are  members. 

Memorandum  and  resolution  re:  Revision 
of  the  Bank  Insurance  Fund  Recapitalization 
Schedule;  Adequacy  of  the  current  Bank 
Insurance  Fund  and  Savings  Association 
Insurance  Fund  assessment  rates. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  55(>-17th  Street. 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  898-6745  (Voice); 
(202)  898-3509  (TTY),  to  make 
necessary  arrangements. 

Requests  for  farther  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  May  18. 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[FR  Doc.  93-12166  Filed  5-18-93;  4:33  pm) 
wujNa  cooc  •ri4-«i-M 

FEDERAL  DEPOSTT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 


Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:01  a.m.  on  Tuesday.  May  18, 1993, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Applications  of  Branch  Banking  and  Trust 
Company,  Wilson,  North  Carolina 
("Branch"),  a  State  nonmember  bank  and 
Bank  Insiirance  Fund  member,  for  consent  to 
purchase  certain  assets  and  assume  the 
deposit  and  ceriain  other  liabilities  of  one 
Wake  County  office  and  eight  Forsyth 
County,  North  Carolina,  offices  of  1ST  Home 
Federal  Savings  and  Loan  Association  of  the 
Carolines  FA,  Greensboro,  North  Carolina 
("1ST  Home"),  a  federally  chartered  savings 
and  loan  association  and  Savings  Association 
Insurance  Fund  member,  for  consent  to 
establish  tliose  eight  Forsyth  County  offices 
of  1ST  Home  as  branches  of  Branch,  and  for 
consent  to  participate  in  an  optional 
conversion  transaction. 

Matters  relating  to  the  probable  failure  of 
a  certain  insured  bank. 

Matters  relating  to  the  Corporation's 
resolution  and  corporate  activities. 

Matters  relating  to  a  certain  financial 
institution. 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  cafwcity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  re: 
New  York  Regional  Office,  Pilot  Program, 
(Case  No.  500-0001 8-92-COM) 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  Stephen 
R.  Steinbrink,  acting  in  the  place  and 
stead  of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency),  seconded 
by  Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)l2),  (c)(4).  {c)(6),  (c)(8). 
(c){9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  NW..  Washington,  DC. 


Federal  Register  /  Vol.  58.  No.  97  /  Friday.  May  21.  1993  /  Sunshine  Act  Meetings 


29693 


Dated:  May  18, 1993. 
Federal  Deposit  Insurance  Coiporation. 
Robert  E.  Fsldman, 
Depu  ty  Execu  tive  Secretary. 
(PR  Doc.  93-12167  FUed  S-l»-93;  8:45  am] 
■UMO  CODE  •n4-01-M 


FEDERAL  HOUSING  FINAMCE  BOARD 

TOIE  AND  DATE:  9:00  a.m..  Wednesday. 
May  26. 1993. 

PLACE:  Board  Room  Second  Floor. 
Federal  Housing  Finance  Board,  1777  F 
Street.  N.VV..  Washington,  DC  20006. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

PORTIONS  OPEN  TO  THE  PUBLIC:  The  Board 
will  consider  the  following: 

1.  Monthly  FHLBank  System  Reports 

A.  Financial  Report 

B.  Membership  Report 

C  Community  Investment  Program  Report 

2.  Affordable  Housing  Program  Loan  Fund 

Guidelines 

3.  Membership  Regulation — Issues 

4.  Final  Regulation  Modifying  Federal  Home 

Loan  Bank  Director  Eligibility 
Requirements 

5.  FHLBank  System  Records  Retention  Policy 

6.  Distribution  of  FHLBank  Directorships 

7.  FHLBank  of  Boston  Proposal  to  Lend  to  a 
1 1    Nonmember  Mortgagee 

PORTIONS  CLOSED  TO  THE  PUBLIC:  The 

Board  will  consider  the  following: 

1.  Approval  of  the  April  Board  Minutes 
Z  First  Quarter  FHLBank  System  Budget  to 
Actual  Performance 

3.  Issuance  of  Debt  Without  Finance  Board 

Approval 

4.  System  2000  Update 

5.  Review  of  FHLBank  Financial 

Management  Policy  Compliance 

A.  1st  quarter  duration/market  value  of 
equity  report 

B.  Financial  Management  Policy  violations 

6.  Discussion  of  the  merits  of  the  System's 
moving  to  20:1  in  conjunction  with 
changes  to  the  Financial  ManagRment 
Policy  guidelines,  particularly  those  that 
effect  the  limits  on  mortgage-backed 
securities  investment  limits  on  mortgage- 
backed  securities  investment 

7.  Board  Management  Issues 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)(6),  (8) 
and  9(A)  and  (B)  of  Utle  5  of  the  United 
States  Code. 

COflTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Executive  Secretary  to 

the  Board,  (202)  408-2837. 

Philip  L.  Conover, 

Managing  Director. 

[FR  Doc  93-12268  Filed  S-1&-93;  3:37  pm] 

BIUMQ  CODE  (72S-01-« 


AGENCY  HOLDINQ  THE  MEETING:  BOARD  OF 
GOVERNORS  OF  THE  FEDERAL  RESERVE 
SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
May  26, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 
Summary  Agenda:  Because  of  its 
routine  nature,  no  substantive 
discussion  of  the  following  item  is 
anticipated.  This  matter  will  be  voted 
on  without  discussion  unless  a  member 
of  the  Board  requests  that  the  item  be 
moved  to  the  discussion  agenda. 

1.  Proposed  amendments  to  Regulations  H 
(Membership  of  State  Banking  Institutions  in 
the  Federal  Reserve  System;  K  (International 
Banking  Operations);  and  Y  (Bank  Holding 
Companies  and  Change  In  Bank  Control)  to 
adopt  a  uniform  multi-agency  criminal 
referral  form.  (Proposed  earlier  for  public 
conunent;  Docket  No.  R-0792) 

Discussion  Agenda 

2.  Publication  for  comment  of  proposed 
amendments  to  Regulations  H  (Membership 
of  State  Banking  Institutions  In  the  Federal 
Reserve  System)  and  Y  (Bank  Holding 
Companies  and  Change  in  Bank  Control) 
regarding  real  estate  appraisal  standards 
(including  Docket  No.  R-0711.  published 
earlier  for  public  conunent). 

3.  Proposed  new  and  enhanced  Federal 
Reserve  Bank  services  to  facilitate 
implementation  of  same-day  settlement  of 
checks.  (Proposed  earlier  for  public 
conunent;  Docket  No.  R-0727). 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  May  19, 1993. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-12204  Filed  5-19-93;  11:36  am) 

BtujNO  CODE  mo-oi-p 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:30 

a.m.,  Wednesday,  May  26, 1993, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 


entrance  between  20th  and  2lst  Streets. 
N.W..  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignmenU,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  earned  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

Dated:  May  19, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-12203  Filed  S-19-93;  11:36  am) 

MUJNG  COOC  ttlt-ei-^-M 


LEGAL  SERVICES  CORPORATION 

Audit  and  Appropriations  Committee 
Meeting  and  Board  of  Directors  Meeting 
Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  29025. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  Meetings  of  the  Legal  Services 
Corporation  Board  of  Directors  and  its 
Provision  for  the  Delivery  of  Legal 
Services,  Audit  and  Appropriations, 
Office  of  the  Inspector  General 
Oversight  Committees  will  be  held  on 
May  24, 1993.  The  meetings  will 
commence  at  8  a.m.  and  will  be  held  in 
the  following  order,  with  each  meeting 
commencing  following  adjournment  of 
the  prior  meeting  and  continuing  until 
all  business  has  been  concluded: 

1.  Provision  for  the  Delivery  of  Legal 
Services  Committee; 

2.  Audit  and  Appropriations  Committee; 

3.  Office  of  the  inspector  General  Oversight 
Committee;  and 

4.  Board  of  Directors. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Legal  Services 
Corporation,  750  1st  Street,  NE.,  11th 
Floor,  The  Board  Room,  Washington, 
DC  20002.  (202)  336-B800. 
CHANGES  IN  MEETMG:  Audit  and 
Appropriations  Committee  Meeting. 
MATTERS  TO  BE  CONSIDERED: 

•  The  following  will  be  added  and 
considered  by  the  Audit  and 
Appropriations  Committee  as  agenda 
item  number  "B." 

8.  Consideration  of  Report  on  Review  of 
Guidelines  Governing  Boa.'d  Travel. 

•  In  addition,  the  following  will  be 
abided  and  considered  by  the  Board  of 
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Directors  es  sub-item  "a."  under  agenda 
item  number  "8." 

e.  Coasideration  of  Report  on  Review  of 
Guidelines  Governing  Board  Travel. 

CONTACT  PERSON  FOR  MfORMATKW: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  In  alternate  formats  to 
accommodate  visual  and  bearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  May  19. 1093. 
Patricia  D.  Batie, 
Corporatg  Secretary. 
(FR  Doc  93-12175  Filed  5-19-93;  10:23  am) 

nUJNOCOOC  706O-«1-« 

MARINE  MAMMAL  COMMISSION 
TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Wednesday.  November  17, 1993.  from 
8:30  a.m.  to  10:00  a.m.  The  public 
sessions  of  the  Commission  and  the 
Committee  meeting  will  be  held  on 
Wednesday,  November  17,  from  10:00 
a.m.  to  6:30  p.m.,  on  Thursday, 
November  13,  from  9.-00  a.m.  to  6:30 
p.m..  and  on  Friday,  November  19.  from 
9K)0a.m.  to  1:30  p.m. 
PLACE:  The  Hotel  Galvez.  2024  Seawall 
Boulevard,  Galveston  Island,  Texas 
77550. 

STATUS:  The  executive  session  will  be 
dosed  to  the  public  At  it,  matters 
relating  to  personnel,  the  internal 
practices  of  the  Commission,  and 
international  negotiations  in  process 
will  be  discu.s&ed.  All  other  portions  of 


the  meeting  will  be  open  to  public 
observation.  Public  participation  will  be 
allowed  if  time  permits  and  it  is 
determined  to  be  desirable  by  the 

Chairman. 

MATTERS  TO  BE  CONSIOEREO:  Hie 

Commission  and  Committee  will  meet 
in  public  session  to  discuss  a  broad 
range  of  marine  mammal  matters. 
Among  the  issues  that  the  Commission 
plans  to  consider  at  the  meeting  will  be: 
implementation  of  the  1993 
amendments  to  the  Marine  Mammal 
Protection  Act;  the  1993  International 
Whaling  Commission  meeting  and 
preparations  for  1904;  marine  mammal 
die-offs  and  stranding  programs;  Fish 
and  Wildlife  Service  and  National 
Marine  Fisheries  Service  activities 
bearing  on  marine  mammals  in  Alaska; 
conservation  plans  and  programs; 
recovery  plans  and  programs;  and 
marine  mammal/fisher  interactions. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  R.  Twiss.  Jr..  Executive  Director. 
Marine  Mammal  Commission.  1825 
Connecticut  Avenue,  NW.,  Room  512, 
Washington.  DC..  20009,  202/606-5504. 

Date:  May  19, 1993. 
John  R.  Twias,  |r.. 

Executive  Director. 

[FR  Doc  93-12161  Filed  5-18-93;  4:15  pm] 

BUXMQ  COOC  tt20-M-« 

SECURTRES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
v/ill  hold  the  following  meeting  during 
the  week  of  May  17, 1993. 


A  closed  meeting  will  be  held  on 
Friday.  May  21. 1993.  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8).  (9KA)  and  (10) 
and  17  CFR  200.402(a){4),  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday.  May  21. 
1993,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nat\ire. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Christine 
Sakach  at  (202)  272-2300. 

Dated:  May  18, 1903. 
Jonathan  G.  Katz, 
Secretory. 

(FR  Doc  93-12205  Filed  5-1J-93;  11:38  am) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edItoflaJ  cof  rectJone  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  correctior^s  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
tt)e  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  93-010N] 

FSIS  Proposed  Strategic  Plan;  Public 
Hearings  and  Request  for  Comments 

Correction 

In  notice  document  93-11435 
beginning  on  page  28389  in  the  issue  of 
Thursday,  May  13. 1993,  make  the 
following  correction: 


On  page  28390,  in  the  first  column,  in 
the  table  at  the  bottom  of  the  page, 
under  the  heading  FSIS  hearing  contact, 
in  the  second  entry,  "Laynda  Spencer" 
should  read  "Lynda  Spencer". 


MLUNQ  CODE  1S0S41-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[ReleaM  No*.  33-6M0, 34^116,  IC-193M, 
File  No.  S7-27-92] 

RIN  3235-AF50 

Repurchase  Offers  by  Closed-End 
Management  Investment  Companies 

Correction 

In  rule  document  93-8639  beginning 
on  page  19330,  in  the  issue  of 


Federal  Register 

Vol.  58.  No.  97 
Friday.  May  21.  1993 


Wednesday.  April  14, 1993.  make  the 
following  correction: 

S270.23C-3    [Comettdl 

1.  On  page  19344,  in  the  first  column, 
in  §  270.23c-3a))(2)(iii).  in  the  third  Une, 
"policy  of  should  read  "policy 
within", 

BIUJNO  COOC  1S06-01-O 


B-         ,  Friday 

»^  »  May  21,  1993 


Part  li 


Department  of 
Transportation 

Research  and  Special  Programs 
Administration 

49  CFR  Part  106  et  al. 

Safeguarding  Food  From  Contamination 

During  Transportation;  Proposed  Rule 
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DEPARTMEffT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  106, 107, 108, 110, 121, 
171, 173, 178,  and  180 

[Docket  No.  FS-1;  Notioo  No.  93-13] 

RIN  2137-ACOO 

Safeguarding  Food  From 
Contamination  During  Transportation 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  RSPA  is  proposing 
regulations  addressing  the  safe 
transportation  of  food  products  in 
highway  and  rail  transportation.  This 
action  is  required  by  the  Sanitary  Food 
Transportation  Act  of  1990  (SFTA).  The 
intended  effect  of  this  rulemaking  is  to 
increase  the  level  of  safety  associated 
with  the  transportation  of  food 
products.  This  proposal  would  restrict  a 
cargo  tank,  tank  car,  or  portable  tank  to 
the  carriage  of  either  food  products  or 
non-food  products.  RSPA  has  not 
identified  any  nonfood  products  that  are 
acceptable  to  be  carried  in  a  tank 
vehicle  that  carries  food  products  and, 
therefore,  is  not  proposing  an 
"acceptable  nonfood  product  list."  For 
other  motor  and  rail  vehicles,  the 
proposal  would  forbid  the 
transportation  of  food  products  in  the 
same  vehicle  with  poisons,  infectious 
substances,  hazardous  wastes,  or  solid 
wastes  (i.e.,  "unacceptable  nonfood 
products").  However,  such  vehicles 
would  be  allowed  to  carry  unacceptable 
nonfood  products  before  or  after  the 
carriage  of  food  products  provided  that 
the  vehicle  is  free  cf  any  contaminating 
residues.  The  proposal  would  require 
any  motor  vehicle  or  rail  vehicle  that 
has  L-ansported  unpackaged  friable 
asbestos  to  be  dedicated  to  the 
transportation  of  asbestos  and  refuse. 
These  Food  Safety  Rftgulations  (FSR) 
would  not  apply  to:  The  transportation 
of  products  in  farm  vehicles,  considered 
implements  of  husbandry,  operated  by  a 
private  carrier  exclusively  for 
agricultural  purposes;  the  offering  or 
accepting  for  t'-ansportation  nf 
cardboard,  pellets,  beverage  containers, 
and  other  food  packaging  materials;  or 
the  transportation  of  food  products 
which  are  packaged  in  two  fully 
enclosed  packagings. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  October  18, 1993. 
Public  Hearings.  Public  hearings  will 
be  held  on  (1)  June  29, 1993,  from  9:30 


a.m.  till  5  p.m.  in  Washington  DC;  and 
on  (2)  September  13  and  14  1993,  from 
2  p.m.  till  5  p.m.  on  September  13, 
1993,  and  from  9  a.m.  till  5  p.m.  on 
September  14, 1993,  in  Chicago,  IL. 
Hearings  may  conclude  before  5  p.m. 
and  the  second  day  of  the  hearing 
(September  14, 1993)  may  be  cancelled 
if  all  persons  wishing  to  give  oral 
comments  have  been  heard. 

ADDRESSES:  Comments.  Copies  of  SFTA 
may  be  obtained  from  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9371  (202)  275- 
2091.  Comments  to  this  NPRM  should 
be  addressed  to  the  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington  DC  20590- 
0001.  Comments  should  identify  the 
docket  and  be  submitted,  if  possible,  in 
five  copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  showing 
the  docket  number  (i.e.,  Docket  FS-1). 
The  Dockets  Unit  is  located  in  room 
8421  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington  DC 
20590-0001.  Telephone:  (202)  3G6- 
5046.  Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  to  5  p.m., 
Monday  through  Friday. 

Public  Hearings.  The  public  hearings 
will  be  held  in  the  following  locations: 
(1)  Jane  29,  1993,  at  the  Federal 
Aviation  Administration's  Auditorium, 
3rd  Floor,  800  Independence  Avenue 
SW.,  Washington  DC  20591;  (2) 
September  13  and  14,  at  the  Federal 
Aviation  Administration  Building,  2300 
East  Devon  Ave.,  room  166-170,  Des 
Plaines,  Illinois,  60018. 

Any  person  wishing  to  present  an  oral 
statement  at  the  public  hearing  should 
notify  John  A.  Cale,  by  telephone  or  in 
writing,  at  least  tv/o  working  days  prior 
to  the  public  hearing.  Each  request  must 
identify  the  speaker;  organizction 
represented,  if  any;  dayti.nne  telephone 
number;  and  the  anticipated  length  of 
the  presentation,  not  to  exceed  10 
minutes.  Written  text  cf  the  oral 
statement  should  be  presented  to  the 
hearing  officer  prior  to  the  oral 
presentation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edmund  J.  Richards,  (202)  366-0656. 
Interagency  Coordinator  for  Hazardous 
Materials  Safety,  or  John  A.  Gale,  Office 
of  Hazardous  Materials  Standards  (202) 
366-8553,  RSPA,  U.S.  Departm.ent  of 
Transportation,  400  Seventh  Street  SW.. 
Washington  DC  20590-0001. 


SUPPLfMENTARY  INFORMATION: 
I.  Background 

On  November  3, 1990,  the  President 
signed  the  "Sanitary  Food 
Transportation  Act  of  1990"  (SFTA;  49 
App.  U.S.C.  2803-2812),  which  requires 
the  Secretary  of  Transportation 
(Secretary)  to  promulgate  regulations  to 
promote  the  safe  transportation  of  food 
products.  SFTA  was  enacted  in 
response  to  Congressional  findings  that: 
(1)  Americans  are  entitled  to  receive 
food  and  other  consumer  products  that 
are  not  made  unsafe  as  a  result  of 
certain  transportation  practices;  (2)  the 
American  public  is  threatened  by  the 
transportation  of  products  potentially 
harmful  to  consumers  in  motor  vehicles 
and  rail  vehicles  that  are  used  to 
transport  food  and  other  consumer 
products;  and  (3)  the  risks  posed  by 
such  transportation  practices  are 
unnecessary,  and  such  practices  must  be 
terminated.  Congress  expressed  concern 
relative  to  practices  including  the 
transportation  of  wastes  or  potentially 
harmful  nonfood  products  in  the  same 
vehicles  that  carry  food,  food  additives, 
drugs,  devices,  and  cosmetics,  as 
defined  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (hereinafter  referred  to 
collectively  as  "food  products  "),  and  the 
backhauling  of  chemicals  or  other 
potentially  harmful  nonfood  products  in 
cargo  tank  motor  vehicles,  rail  tank  cars, 
aiid  tank  trucks  that  also  haul  food 
products. 

On  February  20.  1991,  DOT  published 
a  final  rule  in  the  Federal  Register  (56 
FR  6810)  which  delegated  the  authority 
to  issue  the  regulations  to  be 
promulgated  under  SFTA  (i.e.,  sections 
4,  5,  6,  7,  and  8)  to  the  Administrator 
of  RSPA.  In  addition,  the  Federal 
Highway  Administration  (FHWA)  and 
the  Federal  Railroad  Administration 
(FRA)  were  delegated  the  authority  to 
enioice,  in  their  respective  modes  of 
transportation,  SFTA  and  the 
regulations  issued  under  SFTA  (i.e., 
sections  9, 10, 11, 12  and  13  of  SFTA). 

On  Fobruery  20,  1991,  RSPA  also 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  under  Docket  No.  FS- 
1  (Notice  No.  91-1;  56  FR  C934).  The 
purpose  of  this  notice  was  to  solicit 
public  comments  on  regulatory  options 
concerning  SFTA.  RSPA  received  over 
125  comments  in  response  to  Notice  No. 
91-1  from  a  wide  range  of  entities  likely 
to  be  affected  by  the  requirements  of 
SFTA.  The  ANPRM  included  more  than 
40  questions,  but  com.menters  were  not 
limited  to  responding  to  those 
questions.  The  questions  posed  in  the 
ANPRM  and  the  comments  received  in 
response  to  the  ANPRM  concerned  (1) 
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scope;  (2)  acceptable  mxifood  products; 
(3)  unacceptable  nonfood  products;  (4) 
dedicated  v^cle  products;  (5) 
communication  standards;  (6)  materials 
of  construction  for  cargo  tanks,  rail  tank 
cars  and  tank  trucks;  (7)  minimum 
insurance  or  lialality  requirements;  (8) 
waivers:  and  (9)  otber  related  issues. 

In  response  to  tba  PrMident's  January 
28. 1992  annoimcement  of  a  Federal 
regulatory  review.  DOT  published  a 
notice  on  February  7, 1992  (57  FR  4744. 
Docket  RR-1)  to  solicit  comm«its  on  the 
Department's  regulatory  programs. 
RSPA  received  several  comments  to 
Docket  RR-1  concerning  the  FS-1 
ANPRM. 

The  underlying  theme  of  most  of  the 
comments  received  to  the  ANPRM  and 
Docket  RR-1  was  for  RSPA  to  focus  cm 
only  the  specific  issues  identified  in 
SFTA  and  not  burdoi  the  various 
afliacted  industries  with  additional, 
cumbersome,  unnecessary,  and  costly 
regulations.  They  also  pointed  out  that 
there  are  many  policies  and  procedures 
already  in  place  that  are  consistent  with 
the  ol^ectives  of  SFTA  and  that  they 
should  be  used  as  a  starting  point 
wherever  possible  and  practicable.  In 
developing  this  NPRM,  RSPA  has 
considered  these  comments  as  they 
afiisct  costs  and  operational 
requirements. 

This  proposal  focuses  on  those  areas 
where  contamination  can  occur  if 
proper  precautions  (e.g.,  cleaning, 
packaging,  commodity  separation)  are 
not  taken  and  where  sufficient 
giiidelines  are  not  available.  These 
precautions  are  necessary  when  there  is 
the  potential  for  a  residue  being  left  in 
reusable  bulk  packagings  that  could 
contaminate  a  load  of  food  products,  or 
have  surface  contact  with  food  products. 


29699 


n.  Proposal 
].  Scope 

In  accordance  with  SFTA.  the 

Secretary  is  to  issue  regulations  with 
respect  to  the  transportation  of  food 
products  in  "motor  vehicles  and  rail 
vehicles"  which  are  used  to  transport 
either  refuse  or  other  nonfood  products 
which  are  unsafe  to  the  health  of 
humans  or  animals.  In  section  5  of 
SFTA,  the  Secretary  is  to  issue 
regulations  with  respect  to  the 
transportation  of  food  products  in  "tank 
trucks,  rail  tank  cars,  and  cargo  tanks." 
In  isstiing  regulations,  the  Secretary  is  to 
consider  the  extent  to  which  packaging 
or  similar  means  of  protecting  and 
isolating  commodities  are  adequate  to 
minimize  at  eliminate  the  potential 
risks  of  transporting  food  products  in 
vehicles  used  for  nonfood  products.  In 
addition,  section  6(b)(2)  of  SFTA 


provides  that  the  regulations  issued 
under  SFTA  shall  not  include 
cardboard,  pallets,  beverage  containers, 
and  other  food  packagings,  except  to  the 
extent  that  the  Secretary  determines  that 
the  transportation  of  such  items  would 
make  food  products  unsafe. 

In  the  ANPRM,  RSPA  requested 
comments  on  those  industry  practices 
that  should  be  excepted  &x>m  the 
regulations  that  are  to  be  promulgated 
under  SFTA.  RSPA  also  asked  if  the 
industry-accepted  terms  of  "cargo  tank, 
tank  car,  and  portable  tank",  as  defined 
in  49  CFR  part  171,  should  be  used  in 
lieu  of  the  terms  tank  trucks,  rail  tank 
cars,  and  cargo  tanks. 

Many  motor  carriers  of  food  products 
which  also  transport  cardboard  and 
other  packaging  materials,  equipment, 
and  supplies  used  in  the  manuiactiire 
and  distribution  of  food  products 
asserted  that  two-way  utilization  of  food 
vehicles  promotes  the  efficient  use  of 
equipment  and  is  a  key  factor  in 
maintaining  transportation  by  highway 
of  food  products  at  reasonable  levels. 
Commenters  pointed  out  that  section 
6(b)(2)  of  SFTA  states  that  DOT  shall 
not  include  cardboard,  pallets,  beverage 
containers,  and  other  food  packaging  as 
"unacceptable  nonfood  products," 
unless  EOT  specifically  determines 
those  products  to  be  unacceptable.  One 
commenter  added  that  shippers  with 
USDA  inspectors  on  site  should  be 
granted  an  exception  from  any 
regulations  promulgated  under  SFTA. 

One  commenter  stated  that  the 
container  leasing  industry,  including 
the  portion  headquartered  in  the  United 
States,  leases  to  ship  lines  of  every 
nationality  moving  in  every  direction 
from  hundreds  of  ports  throughout  the 
world,  without  having  knowledge  of,  or 
control  over,  what  products  are 
transported  in  the  containers  while  they 
are  in  the  possession  of  the  ship  lines. 
The  commenter  stated  that  the  leasing 
companies  have  no  knowledge  of  the 
condition  of  a  container  until  it  is 
returned  to  a  depot  agent  of  a  leasing 
company  somewhere  in  the  world.  One 
commenter  recommended  that 
containers  used  in  international 
transport,  tank  containers  protected  by 
commercial  practice,  and  reefers 
(refrigerated  vehicles)  be  excepted  from 
SFTA  requirements. 

Commenters  addressing  intermodal 
shipments  agreed  that  there  is  virtually 
no  way  to  know  the  prior  use  or 
movements  of  a  container.  Some 
commenters  questioned  whether  the 
statute  intended  for  freight  containers  to 
be  covered  or  just  "motor  vehicle"  and 
"rail  vehicle"  (sees.  3(b),  4(a),  (c),  5(a), 
6(a)).  The  commenters  contended  that 
containers  are  primarily  marine 


instruments,  although  intermodal.  and 
can  be  carried  on  a  rhrssit  over  the  road 
aiul  on  a  railroad  flatcar  or  special 
purpose  car.  These  commenters  stated 
that  there  is  no  suggestion  in  the 
legislation  that  the  container  transport 
industry  was  within  the  legislative 
intent.  No  refereiKS  is  made  to 
transportation  between  the  United 
State*  and  other  coimtries  or  to  marine 
cargo  containers.  Accordingly,  the 
commenters  recommended  that 
containers  used  in  international 
transport  be  excepted. 

The  majority  of  commenters 
addressing  truck  renting  and  leasing 
explained  that  it  is  important  to 
recognize  that  at  no  time  during  truck 
rental  and  leasing,  either  long-  or  short- 
term,  are  truck  renting  and  leasing  firms 
actually  engaged  in  the  transportation  of 
goods  and  products.  Operation  and 
control  of  the  vehicle  always  remains  in 
the  hands  of  the  lessee  or  lessor. 
Therefore,  they  recommended  that  the 
commercial  users  of  rented  or  leased 
vehicle  be  required  to  comply  with 
SFTA  regulations. 

The  regulations  proposed  under  this 
NPRM  would  apply  to  persons  who 
offer  for  transportation,  except  for 
transportation  and  transport  food 
products  and  nonfood  products  by 
motor  vehicles  and  railroad  freight  cars 
(i.e.,  transport  vehicles).  This  proposal 
also  applies  to  persons  who  offer  for 
transportation,  except  for  transportation, 
and  transport  food  products  and 
nonfood  products  in  portable  tanks, 
freight  containers,  bulk  packagings,  or 
international  commerce  that  are 
transported  by  highway  or  rail.  In 
addition,  this  proposal  applies  to 
persons  who  receive  food  products  and 
nonfood  products  transported  in  cargo 
tanks. 

Section  5  of  SFTA  requires  regulation 
of  cargo  tanks,  tank  trucks,  and  rail  tank 
cars  that  transport  food  products.  In  this 
NPRM,  RSPA  is  proposing  to  use  the 
phrase  "cargo  tank"  to  encompass  both 
cargo  tanks  and  tank  trucks  because 
these  two  terms  are  synonymous.  In 
addition,  this  NPRM  proposes  to 
regulate  the  transportation  of  food 
products  in  portable  tanks,  freight 
containers,  and  other  bulk  packagings. 
Such  bulk  packagings  are  used  to 
transport  large  quantities  of  food 
products  which,  if  not  free  from 
contaminating  residues,  could  make 
food  products  unsafe  to  the  health  of 
humans  or  animals.  RSPA  believes  that 
food  product  contamination  is  as  likely 
in  such  bulk  packagings  as  it  is  when 
food  products  are  transported  in  cargo 
tanks  or  van  trailers.  In  fact,  many 
portable  tanks,  freight  containers,  and 
other  bulk  packagings  can  transport 
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quantities  equaling  or  exceeding  those 
found  in  cargo  tanics,  van  trailers  or 
railroad  freight  cars.  Therefore,  RSPA  is 
proposing  to  regulate  food  products  that 
are  transported  in  bulk  packagings, 
freight  containers,  portable  tanks,  and  in 
international  commerce  when  such 
products  are  transported  in  the  U.S.  by 
highway  or  rail  because  of  the 
Secretary's  responsibility  to  ensure  the 
safety  of  food  products  in  all  motor  and 
rail  transportation. 

RSPA  is  proposing  the  following 
exceptions  from  the  FSR:  (1)  Farm 
vehicles  that  are  considered  an 
implement  of  husbandry,  operated  by  a 
private  motor  carrier,  exclusively  for 
agricultural  purposes.  (Because  of  the 
nature  of  such  activities  and  because  of 
their  early  position  in  the  food 
processing  and  distribution  chain,  they 
do  not  pose  a  danger  to  the  safety  of 
humans  and  animals.  In  addition, 
subjecting  farm  vehicles  to  the 
regulations  issued  under  SFTA,  which 
are  to  be  entitled  the  Food  Safety 
Regulations  (FSR;  49  CFR  part  121). 
would  impose  a  substantial  burden  on 
farm  operations  disproportionate  to  any 
benefit  Ukely  to  be  achieved.);  (2)  Food 
products  packaged  in  two  fully  enclosed 
packagings,  one  of  which  is  inside  the 
other,  except  that  such  packagings  may 
not  be  transported  in  vehicles  used  for 
dedicated  vehicle  products.  (The 
integrity  of  such  packagings  is  sufficient 
to  protect  the  enclosed  food  from 
contamination  during  transportation 
and  is  consistent  with  the  authority 
granted  to  the  Secretary  in  section 
4(c)(1)  regarding  decisions  involving  the 
adequacy  of  packaging  standards.);  and 
(3)  Cardboard,  pallets,  crates,  beverage 
containers,  and  other  food  packaging 
materials  used  in  the  transportation  of 
food  products.  (Under  normal 
transportation  conditions  such  materials 
do  not  present  a  contamination  threat  to 
food  products  during  transportation.). 

Excepting  food  products  packed  in 
two  fully  enclosed  packagings  is 
consistent  with  RSPA's  objective  in 
minimizing  the  burden  on  the  food 
industry  while  assuring  our  Nation's 
food  supply.  RSPA  believes  that  several 
issues  remain  to  be  resolved  on  the 
topic  of  "double  packed"  foods  and  is, 
therefore,  asking  the  following 
questions: 

(1)  Should  a  mesh  bag  be  considered 
a  fully  enclosed  packaging? 

(2)  Should  a  cardboard  box  or  shrink 
wrap  that  has  small  openings  on  its 
top  or  sides  be  considered  a  fully 
enclosed  packaging? 

(3)  Should  the  outer  packaging  be 
subjected  to  a  performance 
standard? 


2.  Acceptable  Nonfood  Products/Tank 
Vehicles 

Section  5  of  SFTA  prohibits  the 
transportation  of  food  products  in  cargo 
tanks,  rail  tank  cars,  and  tank  trucks 
("tank  vehicles")  that  are  used  to 
transport  nonfood  products  that  would 
make  food  products  unsafe  to  the  health 
of  humans  or  animals.  The  Secretary  is 
required  to  publish  a  list  of  acceptable 
nonfood  products  that  may  be 
transported  in  tank  vehicles  that  are 
suitable  for  the  carriage  of  food 
products.  Section  3  of  SFTA  defines 
"nonfood  product"  as  any  material, 
substance  or  product  including  refuse 
and  solid  waste,  as  such  term  is  defined 
in  the  Solid  Waste  Disposal  Act,  that  is 
not  a  food  product. 

Many  commenters  expressed  concern 
about  allowing  food  grade  tank  vehicles 
to  carry  any  nonfood  products.  Some 
commenters  expressed  the  opinion  that 
tank  vehicles  used  to  carry  food 
products  should  be  dedicated  to  that 
purpose.  One  person  stated  that  even  a 
'"DOT  approved  nonfood  product" 
shipped  in  a  food  grade  tank  vehicle 
could  result  in  adulteration  of  the  food 
shipment.  Another  commenter  stated 
that  the  list  of  acceptable  nonfood 
products  should  be  kept  at  a  minimum 
and  only  those  nonfood  products  which 
can  be  absolutely  guaranteed  not  to 
contaminate  food  products  should  be 
included  on  the  hst.  One  commenter 
did  suggest  that  food  products  should  be 
allowed  to  be  transported  in  tank 
vehicles  that  were  used  to  carry 
detergents,  soaps,  sanitizers,  aUcalies, 
and  acids  commonly  used  in  the  food 
industry.  Other  products  that  could  be 
moved  with  food  products  were 
reported  to  be  substances  described  in 
the  Food  and  Drug  Administration 
(FDA)  Food  Additive  Rules;  the  U.S. 
Department  of  Agriculture  (USDA) 
approved  list  of  substances  of  meat  and 
poultry  plants;  and  the  International 
Codex  Alimentarius. 

Food  products  are  at  their  greatest 
risks  in  transportation  when  placed  in  a 
tank  vehicle  that  contains  a  residue 
from  its  previous  load.  Although  this 
risk  is  compounded  when  the  previous 
load  was  a  nonfood  product,  even  tank 
vehicles  that  are  dedicated  to  food 
product  service  can  pose  a  serious 
contamination  threat  if  not  properly 
cleaned.  This  risk  arises  from  the  fad 
that  when  placed  in  a  tank  vehicle,  large 
volumes  of  food  product  are  placed  in 
direct  contact  with  potentially 
contaminating  residues.  This  risk  is 
offset,  however,  by  the  fact  that  the  food 
industry — shippers,  carriers  and 
consignees — generally  does  not  allow  its 
tank  vehicles  to  be  used  for  nonfood 


products.  Although  food  product  safety 
is  an  important  objective  to  food 
manufacturers,  for  product  integrity  and 
quality  control  purposes  (e.g.,  flavor  and 
texture),  most  companies  have  specific 
policies  and  procedures  which  require 
tank  vehicles  to  be  dedicated  to  a 
specific  type  of  food  product  service 
and  to  be  cleaned  under  very  specific 
guidehnes. 

RSPA  has  determined  that  there  are 
no  nonfood  products  that  are  acceptable 
to  be  carried  in  a  tank  vehicle  that 
carries  food  products  and  is,  therefore, 
not  proposing  an  "acceptable  nonfood 
product  list."  There  are  numerous 
factors  that  must  be  considered  in  order 
to  allow  a  nonfood  product  to  be  carried 
in  a  food  tank  vehicle,  such  as — the  type 
of  nonfood  product,  the  type  of  food 
product  to  be  carried,  the  type  of  tank 
vehicle  and  its  materials  of 
construction,  and  the  cleaning 
procedure.  However,  RSPA  is  requesting 
further  comments  regarding  which,  if 
any,  nonfood  products  should  be 
allowed  in  food  tanks,  with  appropriate 
rationale,  and  the  conditions  applicable 
to  such  transport. 

3.  Unacceptable  Nonfood  Products/ 
Other  Vehicles 

Section  6  of  SFTA  prohibits  the 
transportation  of  food  products  in  motor 
vehicles  and  rail  vehicles,  other  than 
tank  vehicles,  that  are  used  to  transport 
unacceptable  nonfood  products.  The 
Secretary  is  required  to  publish  a  list  of 
unacceptable  nonfood  products  that 
may  not  be  transported  in  vehicles  used 
to  transport  food  products.  In  the 
ANPRM,  RSPA  requested  comments  on 
what  products  should  be  placed  on  the 
"list  of  unacceptable  nonfood  products" 
and  to  what  extent  packaging  removes 
the  threat  of  contamination  from  these 
unacceptable  nonfood  products. 

Those  products  that  were  described 
by  commenters  as  being  unacceptable  to 
be  transported  in  the  same  vehicle  with 
food  products  were  poisons,  irritating 
substances,  etiologic  agents,  radioactive 
materials,  and  certain  miscellaneous 
commodities  such  as  green  salted  hides, 
fish  meal,  or  fish  scraps.  In  addition, 
almost  all  commenters  included  some 
form  of  "solid  waste"  in  this  final  list. 
RSPA  received  many  comments  on  the 
ability  of  packaging  to  minimize  the 
threat  of  food  contamination.  One 
commenter  wrote  "*  *  *  the  entire 
issue  calls  for  a  reasonable  approach 
which  recognizes  the  significant  role 
that  packaging  plays.  If  the  packaging  is 
adequate  and  the  integrity  of  the 
commodities  are  not  compromised,  then 
there  is  no  problem  in  moving  a  load  of 
packaged  food  items  with  packaged 
nonfood  items  that  are  overpacked  or 
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double-packed."  Other  commenters 
thought  that  hazardous  materials  that 
are  packaged  in  accordance  with  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180)  are  packaged 
well  enough  to  travel  in  the  same 
vehicles  with  food  products,  whereas 
some  felt  that  certain  hazardous 
materials,  i.e.,  poisons  in  Packing  Group 
I,  packaged  or  not,  should  not  travel 
with  foods.  A  number  of  commenters 
see  the  HMR  packaging  reguirements  as 
being  essentially  leakproof,  and  see 
possible  separation  and  isolation  of  the 
cargoes  to  be  the  only  possible 
necessity.  In  contrast,  one  commenter 
noted  that  "no  type  of  packaging  can 
totally  prevent  leakage  of  the  contents." 
Several  commenters  indicated  that  no 
hazardous  material  should  he  allowed  to 
travel  with  foods.  From  another 
standpoint,  a  few  commenters  looked  at 
the  integrity  of  packagings  for  food 
products  as  being  adequate  enough  to 
allow  food  products  to  be  carried  "in 
almost  any  trailer  regardless  of  what  it 
has  carried  and  still  be  safe." 

Many  commenters  stated  that  the 
following  products  should  be  allowed  to 
be  transported  with  food  products: 
Crushed  or  broken  cans  and  bottles, 
cardboard  and  other  food  packagings, 
pallets,  truck  cleaning  products,  out-of- 
date  foods,  dented  cans,  milk  cases, 
lubricants,  fertilizers,  raw  materials  for 
food  processing,  product  returns, 
plastics,  lumber,  and  small  tanks  of 
compressed  gases  (oxygen  and 
acetylene)  used  for  emergency  welding 
by  truckers. 

The  HMR  currently  forbid  the 
transportation  of  food  products  with 
materials  bearing  a  POISON  label. 
However,  with  the  enactment  of  SFTA, 
there  are  additional  hazardous  materials 
and  other  products,  packaged  or 
unpackaged,  that  should  never  be 
transported  with  food  products  because 
of  the  threat  they  present  to  food 
products.  As  a  result,  RSPA  is  proposing 
to  forbid  the  transport  of  food  products 
in  the  seme  transport  vehicle  with 
materials  meeting  the  definition  of:  (1) 
Division  6.1,  Packing  Group  I  and  II 
(poisonous  materials);  (2)  Division  6.2 
materials  (infectious  substances);  (3) 
Hazardous  waste;  or  (4)  Solid  waste. 
However,  a  transport  vehicle  would  be 
allowed  to  transport  food  products 
before  and  after  the  carriage  of  these 
materials,  provided  the  vehicle  is  bee 
from  any  contaminating  residues.  If  a 
transport  vehicle  does  contain  a  residue 
from  one  of  these  materials  or  from  any 
material  that  could  contaminate  (i.e., 
corrupt,  debase,  or  make  impure)  the 
food  product  to  be  loaded  therein,  as  a 
result  of  their  admixture,  then  the 
transport  vehicle  must  be  appropriately 


cleaned  prior  to  loading  the  food 
products.  RSPA  is  not  proposing  any 
specific  cleaning  standard  but  is  instead 
providing  a  performance-based  safety 
requirement,  thereby  allowing  industry 
to  develop  appropriate  cleaning 
standards  for  the  numerous  types  of 
materials  and  transport  vehicles  that  are 
transported  and  used  in  our  Nation's 
transportation  system.  RSPA  is  applying 
the  responsibility  of  assuring  sucn 
cleaning  on  both  the  shipper  and  carrier 
thereby  establishing  a  partnership 
between  these  two  parties  to  assure  the 
cleanliness  of  the  transport  vehicle. 
However,  in  the  event  of  a  violation  of 
the  regulations  due  consideration  will 
be  given  to  any  person  who 
unknowingly  violates  the  regulations 
(i.e.,  a  carrier  who  accepts  for 
transportation  a  sealed  transport 
vehicle).  Consistent  with  Section  3  of 
SFTA,  RSPA  is  proposing  to  use  the 
definition  of  "solid  waste  "  as  defined  in 
the  Solid  Waste  Disposal  Act,  except 
that  RSPA  is  including  "domestic 
sewage"  in  the  definition.  There  are 
potential  safety  problems  that  could  be 
experienced  if  food  products  were 
transported  in  the  same  vehicle  with 
"domestic  sewage." 

D.  Dedicated  Vehicles  Products 

Section  7  of  SFTA  requires  that  the 
Secretary  issue  regulations  prohibiting 
any  person  from  using  a  motor  vehicle 
or  rail  vehicle  for  the  transportation  of 
asbestos,  in  forms  or  quantities 
determined  by  the  Secretary  to  be 
necessary,  or  of  products  that  present  an 
extreme  danger  to  human  or  animal 
health  despite  any  decontamination, 
removal,  disposal,  packaging  or  other 
isolation  procedures,  unless  such 
vehicle  is  dedicated  to  transportation  of 
asbestos,  such  extremely  dangerous 
products,  or  refuse.  In  the  ANPRM, 
comments  were  requested  as  to  the 
materials  that  should  be  included  on  the 
"List  of  Dedicated  Vehicle  Products" 
and  in  what  quantity  and  form  asbestos 
should  be  regulated.  , 

Very  few  commenters  recommended 
that  any  products  be  added  to  the 
dedicated  vehicle  products  list. 
However,  one  commenter  did  state  that 
some  1.600  materials  in  the  HMR 
should  be  included,  e.g.,  white 
phosphorus,  highly  flammable  butane, 
liquid  chlorine,  sodium  hydroxide, 
flammable  solids  that  are  dangerous 
when  wet,  and  insecticides. 

Unpackaged,  friable  asbestos  was 
identified  by  many  commenters  as 
extremely  dangerous.  Also,  asbestos 
containing  wastes,  and  water-soaked 
asbestos  waste  materials  were 
mentioned  as  needing  extremely  good 
packaging  to  be  safe  (air  tight  and  leak- 


proof).  However,  most  commenters 
agreed  that  vehicles  carrying  packaged 
asbestos,  could  still  safely  carry  other 
materials,  e.g.,  rock,  sand,  and  the  like. 
One  commenter  stressed  that 
commercial  asbestos  fibers  packaged  in 
accordance  with  the  HMR  snould  not  be 

X'red  to  be  transported  in  dedicated 
lies. 
RSPA  has  not  identified  any  material 
that  presents  such  a  hazard  that,  despite 
any  decontamination,  removal,  or 
packaging,  should  restrict  that  vehicle 
from  carrying  any  product  except 
asbestos,  other  dedicated  vehicle 
products,  or  refuse.  RSPA  is  proposing 
to  require  that  asbestos,  as  mandated  by 
SFTA,  be  carried  in  vehicles  that  are 
dedicated  to  the  transport  of  asbestos 
and  refuse.  However,  RSPA  is  limiting 
this  proposal  to  those  forms  of  asbestos 
that  meet  the  definition  of  a  hazardous 
substance  in  49  CFR  171.8  and  are 
carried  in  bulk  in  a  transport  vehicle 
(i.e.,  unpackaged).  Consistent  with 
section  3  of  SFTA,  RSPA  has  defined 
"refuse"  as  any  discarded  material  to  be 
transported  to  or  disposed  of  in  a 
landfill  or  incinerator,  or  required  by 
law  to  be  transported  to  or  disposedof 
in  a  landfill  or  incinerator. 

E.  Communication  Standards 

Section  4  of  SFTA  requires,  for  motor 
end  rail  vehicles,  the  issuance  of 
regulations  for  appropriate 
recordkeeping,  identification,  marking, 
certification  or  other  means  of  verifying 
compliance  with  the  regulations  to  be 
issued  under  SFTA.  Section  5  of  SFTA 
specifies  that  a  tank  truck  or  a  cargo 
tank  may  not  be  used  to  transport  food 
products  or  acceptable  nonfood 
products  unless  the  tank  truck  or  cargo 
tank  is  identified  by  a  permanent 
marking.  Section  5  also  requires  persons 
who  arrange  for  the  use  of  a  tank  truck 
or  a  cargo  tank  to  transport  food  or 
nonfood  products,  to  disclose  to  the 
motor  carrier  if  the  product  being 
transported  is  to  be  used  as,  or  in  the 
preparation  of,  a  food  or  food  additive, 
or  as  a  nonfood  product  listed  on  the 
"acceptable  nonfood  product  list." 

In  the  ANPRM,  RSPA  requested 
comments  on  the  types  of 
recordkeeping,  identification,  marking, 
certification  oi  other  means  of 
verification  currently  in  place  that  could 
be  used  to  promote  compliance  with  the 
regulations  issued  under  SFTA.  Most  of 
the  commenters  claimed  that  there  is  no 
comprehensive  system  in  place  to 
ensure  the  safe  transportation  of  food 
products,  but  asserted  that  current 
industry  practices  generally  provide 
adequate  means  of  preventing 
adulteration  of  fooa  products.  Types  of 
verification  suggested  by  commenters 


29702 


Federal  Register  /  Vol.  56.  No.  97  /  Riday,  May  21,  1993  /  Proposed  Rules 


included  veriBcation  of  prior  cleaning, 
identification  of  prior  loads,  basic 
ccn8tnicti(m  guioelines  for  containers  in 
direct  contact  with  food,  and 
standardized  markings  for  cargo  tanks. 

The  OM^ty  of  commenters 
dtscassed  wfaedier  a  "cradle  to  crave" 
(grower  to  retailer)  sjrstent  should  be 
developed  to  track  the  transportation  of 
food  products,  and  sinmgly  discouraged 
the  development  of  sudi  a  system.  The 
commenters'  responees  ranged  from 
"moat  companiea  presently  maintain 
such  records  to  be  in  a  position  to  track 
and  account  for  any  shipment,"  to  such 
a  system  being  ooo«idered  as 
"unreasonable,  costly,  and 
burdensome." 

Commenters  discossad  diffiarent  types 
of  communication  standards  and 
wfaetfaer  the  standards  should  apply  to 
oSarors,  carriers,  consignees,  users  and 
ov^-ners  of  vehicles  subject  to  SFTA.  The 
majority  agreed  that  ail  conununicaticui 
standards  should  be  minimal  and 
standardized  throughout  the  system. 

Several  coomanteis  discussed  the 
need  for  consistent  methods  of 
permanently  marking  vehicles  (i.e., 
multi-purpose  trucks  could  be  marked 
"Food."  "Food  ProducU."  "Nonfood," 
or  "Nonfood  products")  near  loading/ 
unloading  Rttings  and  connections  to 
idantify  a  vehicle's  acceptability  or 
unacceptabilit)'  for  food  products.  One 
commenter  supported  identification 
reqiiiremants  for  all  bulk  shipments. 
Another  commeoter  stated  that  it  was 
aware  that  certain  tank  vehicles  are 
currently  marked  "Food  Grade"  and 
reconunanded  that  only  vehicles 
dedicated  to  food  grade  products  be 
marked.  One  commantef  stated  that  the 
marking  requiremsot  in  section  5(c)(1) 
of  SFTA  only  applies  to  cargo  tanks. 
The  commenter  wraot  on  to  state  that 
since  tank  cars  are  OMmed  by  private 
parties  who  caieftilly  control  what 
moves  in  their  tank  cars,  permanent 
markings  are  not  necessary. 

Several  commeotars  recommended 
that  a  carrier  notify  an  offeror  of  the 
acceptability  of  the  vehicle.  For 
example,  one  commeater  wrote  "that  a 
certificate  or  letter  of  guarantee  from  the 
carrier  that  the  veiade  complies  %vith 
SFTA.  dM  last  thrae  bills  of  lading,  a 
wash  certiBcate,  and  permanent 
marking  of  the  veUds  should  be  made 
available  where  raqoected  or  required." 
Another  commenter  stated  that 
certification  by  a  carrier  would 
effectively  comauaicate  acceptability  of 
a  vehicfe  for  food  products. 

Many  commenters  stated  that  a 
written  certificadoa  on  the  bill  of  lading 
regarding  whether  tJhe  load  is  a  food 
product  or  not  would  be  sufficient 
Some  persons  niflgastail  that  both  the 


carrier  and  the  offeror  should  certify  to 
the  consignee  that  the  food  product  will 
be  transported  in  accordance  with 
SFTA.  They  stated  that  this  method 
would  equitably  distribute  liability  to 
the  approprierte  parties.  Many 
commenters  believed  that 
communication  requirements  should  be 
kept  to  a  minimum.  One  commenter 
stated  thfit  there  is  no  reason  to 
drastically  change  current 
communication  standards  as  adequate 
safeguards  are  in  place  to  promote 
compliance  with  the  regxilations  to  be 
promulgated  under  SFTA.  Other 
commenters  pointed  out  that  tank  cars 
are  owned  and  operated  by  shippers  and 
lessors  who  specify  their  use  in  the 
functional  equivalent  of  dedicated 
service.  The  comraentere  went  on  to 
state  that  there  are  also  car  tracking  and 
car  assignment/car  grading  systems  and 
policies  in  place  that  provide  effective 
communication  to  both  shippers  and 
carriers  and  restrict  die  possibility  of 
tank  cars  switching  from  food  to 
nonfood  product  service. 

Based  on  the  comments  received. 
RSPA  does  not  End  that  elaborate 
communication  requirements  are 
necessary  to  comply  with  the  other 
requirements  prop<»ed  under  this 
NPRM  and  are  not  justified  considering 
the  minimal  benefit  that  may  be 
derived.  With  respect  to  shipping  paper 
disclosures.  RSPA  is  proposing  to  limit 
disclosures  to  those  shippers  who  offer 
food  products  for  highway  carriage  in  a 
cargo  tank,  as  specified  in  SFTA.  RSPA 
agrees  tvith  the  many  commenters  to  the 
ANPRM  who  stated  that  other 
communication  requirements  such  as 
"cradle-to-grave"  manifesting  or  a  daily 
log  would  provide  a  limited  benefit  with 
enormous  costs.  However.  RSPA 
requests  comments  on  the  need  to 
establish  additional  shipping  paper 
disclosares/certificatioQS  to  assure 
compliance  with  the  regulations  to  be 
promulgated  under  SFTA. 

In  accordance  with  section  5(cXl)  of 
SFTA.  RSPA  is  profxwing  to  require 
cargo  tanks  to  be  permanently  marked 
Food  Grade  or  with  a  recognized  food  or 
food  type  name  (e.g..  "milk,"  "sugar"). 
Consistent  with  the  requirement  in 
section  5(cJ(3j  of  SPTA.  RSPA  is  also 
proposing  to  forbid  consignees  from  (1) 
accepting  food  products  in  a  cargo  tank 
unless  it  is  so  inarked:  or  (2)  accepting 
nonfood  products,  except  spoiled  food 
products  transported  for  disposal,  in  a 
cargo  tank  mariced  for  food  grade 
service.  However.  R^A  is  requesting 
specific  oomoients  on  the  possible 
ramificatioos  of  prohibiting  consignees 
from  accepting  food  or  nonfood 
products  ia  uneuthorized  tank  vehicles. 


Althou^  certification  by  the  carrier 
that  a  vehicle  is  cleen  is  not  a  specific 
requirement  of  SFTA.  the  question  was 
raised  by  RSPA  in  the  ANPRM  because 
it  does  represent  an  option  for 
addressing  the  cleanliness  of  the  vehicle 
when  transporting  food,  especially  if 
backhaul  operations  are  involved. 
Several  commenters  supported  some 
form  of  certification  by  the  carrier,  but 
there  were  also  many  commenters  who 
were  concerned  ebouA  the  additional 
costs  involved  as  %vell  as  the  fact  that 
many  companies  have  an  inspection  or 
"checkout"  procedure  to  ensure  the 
cleanliness  of  the  vehicle  prior  to 
loading.  Since  the  present  system 
appears  to  be  working  well.  RSPA  has 
decided  not  to  propose  a  written 
certification  requirement  at  this  time. 

6.  Materials  of  ConstnicUcm  for  Cargo 
Tanks.  Rail  TaiOc  Cars  and  Tank  Trucks 

Section  4  of  SFTA  requires  tlie 
issuance  of  regulations  for  appropriate 
materials  of  construction  for  cargo 
tanks,  rail  tank  cars  and  tank  trucks,  and 
their  accessary  equipment,  that 
transport  food  products.  In  the  ANPRM, 
RSPA  requested  comments  as  to  the 
existence  of  any  industry  standards  for 
the  construction  of  food  grade  tank 
vehicles. 

Commenters  recommended  that 
existing  industry  standards  for  the 
constructicn  of  cargo  tanks,  rail  tank 
cars,  and  tank  trucks  be  utilized  for  the 
purposes  of  SFTA.  The  Aandards 
already  in  place  include  the  "SA 
Sanitary  Standards"  for  milk  containers. 
the  International  Maritime 
Organization's  container  specifications, 
the  specifications  in  the  United  Nations 
Recommsndati<ms  for  the  Transport  of 
Dangerous  Goods,  and  the  container 
specifications  in  49  CFR  parts  178-160. 
Most  commenters  indicated  that 
existing  standards  for  materials  and 
methods  of  construction  are  adequate 
and  that  Httle  or  no  modification  to 
existing  standards  is  necessary. 

Some  commenters  wrote  that  new  or 
modified  requirements  for  materials  of 
construction  would  have  tittle  or  no 
impact  on  current  carriers  since  most  of 
them  are  already  utilizing  food  grade 
containers.  If  RSPA  decides  to  impose 
new  materials  of  construction 
requirements,  most  of  the  commenters 
suggested  a  grandfather  clause  be 
granted  to  allow  ctmtinued  use  of 
existing  trailers  to  reduce  the  costs 
associated  with  this  change. 

RSPA  is  proposing  that  cargo  tanks, 
tank  cars,  and  portable  tanks  that 
transput  food  (including  their  accessory 
equipment)  be  constructed  so  that  they 
are  compatible  with,  and  will  not 
contaminate  the  food  products  carried. 
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There  are  many  current  standards  and 
industry  practices  in  use  regarding 
oonstruction  materials  that  provide 
adequate  protection  of  food  products  in 
cargo  tanks,  tank  trucks,  ana  rail  tank 
cars.  Specifying  new  materials  of 
construction  standards  would  have  little 
or  no  impact  in  improving  safety  over 
current  practices,  and  shippers,  carriers, 
and  lessors  should  have  the  flexibility  to 
choose  their  own  combinations  of 
construction  materials  and  food 
products  as  long  as  the  safety  of  the 
public  is  not  jeopardized.  Therefore, 
RSPA  is  proposing  a  performance 
standard  to  require  that  tank  vehicles 
have  food  contact  surfaces  constructed 
of  materials  that  will  not  contaminate 
the  food  products.  Suitable  food  contact 
materials  would  be  those  approved  by 
the  FDA,  in  accordance  with  the  Food. 
Drug  and  Cosmetic  Act,  or  by  the  USDA 
under  the  Meat  Inspection  Act  or  the 
Poultry  Inspection  Act. 

7.  Minimum  Insurance  and  Liability 
Requirements 

Section  4  of  SFTA  states  that  the 
Secretary  may  establish  provisions  for 
minimum  levels  of  financial 
responsibility.  In  the  ANPRM.  RSPA 
requested  comments  concerning 
whether  the  current  insurance 
requirements  of  the  Federal  government 
are  adequate  for  the  risks  addressed  by 
SFTA  and,  if  not,  at  what  level  should 
the  financial  responsibility 
requirements  be  set. 

Overall,  the  majority  of  commenters 
agreed  that  the  minimum  levels  of 
financial  responsibility  currently  in 
effect  for  motor  carriers  (49  CFR  part 
387)  are  adequate  for  the  risks  addressed 
by  SFTA.  On  the  other  hand,  some 
commenters  urged  RSPA  to  increase  the 
current  minimum  levels.  Moreover, 
commenters  expressed  the  opinion  that 
all  modes  should  be  required  to  have 
financial  responsibility  at  least  equal  to 
that  of  motor  carriers.  Several 
commenters  were  against  the  imposition 
of  financial  responsibility  requirements 
on  rail  carriers.  Commenters  stated  that 
the  costs  to  obtain  these  levels  of 
financial  responsibility  are  dependent 
upon  functions  of  risk,  location, 
deductibles,  and  other  variables. 

The  comments  received  concerning 
the  kinds  and  levels  of  financial 
responsibility  for  offerors  and  freight 
forwarders  potentially  subject  to  SFTA 
were  varied.  A  few  commenters  stated 
that  insurance  or  other  liability 
requirements,  like  that  of  motor  carriers, 
should  not  be  imposed  on  freight 
forwarders.  Commenters  also  argued 
that  shippers,  brokers,  and  freight 
forwarders  should  bear  a  greater  portion 
of  the  financial  responsibility.  There 


were  comments  recommending  that  all 
entities  subject  to  SFTA  requirements 
should  have  the  same  level  of  financial 
responsibility. 

Many  commenters  claimed  that 
carriers,  if  not  self-insured,  maintain 
some  form  of  product  liability  insurance 
which  would  meet  or  exceed  the 
reasonable  requirements  for  protecting 
food  from  contamination  during 
transportation.  Therefore,  their  vibw  is 
that  there  is  no  need  for  additional 
coverage.  However,  one  commenter 
argued  that  many  small  carriers  and 
brokers  do  not  have  adequate  financial 
responsibility  levels.  Another 
commenter,  supporting  the  idea  of  self- 
insurance,  stated  that  most  first  class 
railroads  are  self-insured  up  to  $5 
million,  and  that  short-line  railroads 
carry  liability  insurance. 

RSPA  is  not  proposing  additional 
insurance  requirements.  In  order  to 
protect  themselves  fixim  the  inherent 
risks  in  today's  market  place,  companies 
have  secured  significant  levels  of 
financial  liability  insurance.  RSFA 
believes,  as  was  stated  by  a  majority  of 
the  commenters.  that  the  current 
insurance  requirements  and  company 
policies  are  adequate  for  the  risks 
addressed  by  SFTA. 

8.  Waivers 

Section  8  of  SFTA  authorizes  the 
Secretary  to  waive,  in  whole  or  in  part, 
application  of  SFTA  if  the  Secretary 
determines  that  such  waiver  would  not 
result  in  the  unsafe  transportation  of 
food  products.  The  waiver  authority 
provides  the  Secretary  the  flexibility  to 
adjust  a  broad  rule  to  the  myriad  of 
special  cases  and  accepted  safe  practices 
that  already  exist  in  the  food  industry. 
Waivers  are  meant  to  encourage 
innovation  in  better,  more  efficient  ways 
to  transport  food  products  safely.  In 
order  to  be  granted  a  waiver,  a  petitioner 
must  propose  substitute  measures  that 
will  provide  the  same  level  of  safety  as 
the  regulations.  Because  section  8  of 
SFTA  requires  that  any  such  waiver  be 
published  in  the  Federal  Register  and 
the  fact  that  in  49  CFR  part  107  RSPA 
has  already  established  procedures  for 
the  issuing  of  exemptions  from  the 
HMR,  RSPA  is  proposing  to  establish 
the  waiver  program  in  the  same  manner 
that  the  current  exemption  program  is 
handled  under  the  HMR  for  hazardous 
materials. 

9.  Other  Related  Issues 

a.  Incident  Reporting 

Section  4  of  SFTA  requires  the 
Secretary  to  issue  regulations  with 
respect  to  the  transportation  of  food 
products  in  motor  vehicles  and  rail 


vehicles  which  are  used  to  transport 
nonfood  products  that  could  make  food 
products  unsafe  to  the  health  of  humans 
or  animals  as  a  result  of  such 
transportation.  In  the  ANPRM,  RSPA 
requested  comments  on  the  need  for  an 
incident  reporting  system  in  order  to 
evaluate  the  extent  of  the  problem,  the 
effectiveness  of  the  regulatory  program, 
and  the  need  for  any  legislative  or 
regulatory  changes. 

Approximately  half  of  the 
commenters  advocated  the  development 
of  an  incident  reporting  system  to 
evaluate  the  extent  of  the  perceived 
problem,  effectiveness  of  the  regulatory 
program,  and  the  need  for  any  changes. 
The  other  half  opposed  the  development 
of  any  incident  reporting  system.  Some 
of  these  opponents  argued  that  incident 
reporting  would  be  too  costly  and 
cumbersome  for  the  small  number  of 
incidents  that  occur. 

RSPA  is  proposing  an  incident  report 
form  that  would  be  tailored  to  special 
informational  needs  such  as  the  type  of 
food  product  contaminated  and  the 
source  of  contamination.  Some  form  of 
written  incident  reporting  is  necessary 
to  develop  a  data  base  to  properly 
manage  the  program,  nK>nitor 
compliance,  determine  deficiencies  in 
the  regulations,  and  identi^'  those 
persons  and  practices  that  place  our 
Nation's  food  supply  at  risk.  Costs  to  the 
industry  should  be  minimal.  RSPA 
proposes  to  require  that  a  carrier  notify 
RSPA  if  that  carrier  has  specific 
knowledge  that  its  load  of  food  products 
was  contaminated  during 
transportation.  In  addition,  any  person 
offering  a  food  product  who  rejects  a 
carrier's  transport  vehicle  because  of  its 
potential  to  contaminate  the  food 
products  would  be  required  to  report  to 
RSPA.  Furthermore,  any  person  that 
receives  a  load  of  food  or  nonfood 
products  in  a  cargo  tank  that  is  not 
authorized  to  carry  food  or  nonfood 
products  would  be  required  to  report 
such  a  receipt  to  RSPA. 

A  copy  of^the  proposed  incident 
report  is  published  as  an  attachment  to 
this  notice.  Part  (A)  of  the  form  would 
require  the  date  of  the  incident  and  part 
(B)  would  request  the  address  where  the 
incident  occurred.  Part  [Q  of  the  form 
would  require  the  address,  and  a  point 
of  contact,  for  each  party  involved.  Part 
(D)  would  require  information  on  the 
packaging  of  the  food  product  involved, 
if  applicable,  such  as  the  type  of 
packaging  (e.g..  cargo  tank,  metal  drum, 
fiberboard  box)  and  the  capacity  of  the 
packaging.  Part  (E)  of  the  form  would 
require  information  on  the  food  product 
Involved,  if  applicable,  such  as  the  type 
of  food  product  and  the  quantity 
involved.  In  Part  (F),  RSPA  is  requesting 
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infonoatioD  on  tlu  contamiiutfit,  if 
applicaUa  The  type  of  contaminant  and 
its  packaging,  and  the  quantity  involved 
should  he  noted.  Part  (C)  of  the  form  is 
requestiag  intonnatioD  oa  those 
vehicles,  food  products  or  nonfood 
products  that  are  rejected.  RSPA  is 
requasUog  Information  for  the  reason  for 
the  rejectioa,  the  last  load  transported  in 
the  transport  vekide,  and  if  the 
transport  vehicle  had  heen  cleaned 
subsequent  to  iu  last  load.  In  Part  [H] 
of  the  fixm.  RSPA  is  requasting 
informatioB  as  to  the  monetary  cost  of 
the  inddaot  Is  Part  (I)  of  the  form. 
RSPA  is  jaquaating  a  description  of  the 
incident  This  information  ^ould 
provide  a  clear  aixlerstanding  to  RSPA 
of  the  incident  and  the  reason  for  the 
contamination,  idr  the  rejection  of  the 
transport  vehicle,  or  for  the  rejection  of 
the  product  Part  (J)  of  the  form  is  to  be 
signed  by  the  person  filling  out  the 
form,  ioduding  their  company  name 
and  address. 

b.  CleaxiiRg  Standards 

In  the  ANPRM,  RSPA  requested 
comments  on  what  if  any.  cleaning 
standard  should  be  required  for  tank 
vehicles  and  other  transport  vehicles 
prior  to  the  carriage  of  food  products. 
Generally,  commuaters  recommended 
cleaning  procedures  for 
decontaminating  vehicles  between 
loads.  Suggestions  inclixled  water  and/ 
or  hot  pressure  wash  of  the  interior  and 
exterior  of  the  vehicle  with  careful 
inspection  to  ensiuv  it  is  clean  for  food 
service.  Transporters  of  sweeteners  and 
syrups  stated  that  they  have  dedicated 
v^cles  and  do  not  use  detergents  or 
sanitizers  to  clean  their  tankers.  Instead, 
they  use  hot  pressure  wash  and  suggest 
a  wash  ticket  system.  One  commenler 
stated  that  detergent  and  hot  water  wash 
is  adequate  for  food  products,  but  an 
additional  steam  cleaning  is  required  for 
nonfood  products. 

The  majority  of  commeoters  suggested 
that  the  previous  cargo  carried  should 
determine  the  type  of  cleaning 
necessary  to  prepare  for  the  next  food 
product  A  few  comment ers  indicated 
that  a  laboratory  analysis  to  detect 
unacceptable  residues  was  desirable  and 
feasible,  but  most  commenters  indicated 
an  "organoleptically"  conducted 
inspection  was  most  practical.  This  type 
of  inspection  requires  the  inspector  to 
use  saoses  of  si^t.  tmeU,  and  touch  to 
check  for  Sims,  residues,  loose  objects, 
or  othar  unsafe  coiulitions  that  might 
lead  to  food  contamination.  Other 
factors  JnflimnHng  the  type  of  cleaning 
necessary  were  suggested  to  be:  the 
stxuctura  of  a  tank,  how  long  a  vehicle 
has  been  out  of  sarvioe,  axxd  the  extent 
of( 


One  oomiaenter  suggetlsd  that 
performance  rather  than  procedural 
cleaning  standards  should  be 
emphasized:  "Emphasize  inspection  of 
cleaning  results  by  the  offeror  of  the 
food  and  a  system  of  cwtification  for 
tank/container  wash  belli  ties."  Another 
commenter  ai^gested  that  sanitization 
be  required  prior  to  transporting  food. 
Several  commenters  «vrote  that  effective 
washing  of  the  inside  unit  with  180  °F 
water  for  a  mLalmum  of  30  minutes  for 
rail  and  15  minutes  for  truck  should 
prepare  a  tai^k  to  carry  food  products. 
One  commenter  referred  to  me  House  of 
Representative*  Report  on  SFTA  (H.R. 
No.  390.  Pt.  2.  lOlst  Cong..  2d  Sess. 
(1990))  which  stated  that  a  washout  is 
adequate  to  prevent  contamination.  One 
commenter  included  an  example  of 
cleaning  used  by  the  com  wet  milling 
and  soft  driak  industries.  These 
methods  are  designed  for  use  with  loads 
of  sugars  and  syrups.  Cleaning  is 
conducted  between  each  load  or  at  least 
every  24  bom3. 

Two  other  commenters  suggested  that 
cleaning  sites  andyxn-  equipment  should 
be  dedicated  to  food  service  because 
tank  rinse  water  could  be  recirculated 
and  re-utiKzed  between  a  contaminating 
cargo  and  a  food  cargo.  Commenters 
mentioned  that  some  cleaning  fhiids 
might  themselves  taint  foods  in  a  food 
grade  vehicla 

Because  tank  vehldas  that  transport 
food  products  would  not  be  allowed  to 
transport  nonfood  pnxKhicts  RSPA  is  not 
proposing  a  cleaning  standard  for  tank 
vehicles  in  such  service.  However,  for 
the  cleaning  of  tank  vehicles  in  food 
product  service  and  other  transport 
vehicles  that  cany  food  product  (e.g., 
reefers  and  rail  box  cars)  RSPA  is  not 
proposing  a  specific  cleaning  standard 
but  is  requiring  that  vehicles  be  free 
from  potentifd  contaminating  residues. 
Faced  with  tens  of  thousands  of 
nonfood  and  food  products  and  a 
myriad  of  velncJe  types,  materials  of 
construction,  and  cleaning  procedures, 
RSPA  is  not  proposing  a  single 
cleaning/decontsraination  proced'»:re. 
RSPA  believes  that  the  individual 
companies  are  best  suited  to  determine 
tha  appropriate  deening  method  for  the 
removal  of  iHomful  residues. 

c.  Training  and  Enforcement 

Like  othar  rules  issued  by  the 
Departraeot.  these  regulations  will  be 
enforced  in  a  variety  of  ways.  The 
NPRM  proposes  an  incident  reporting 
system  that  should  provide  Important 
information  upon  which  to  base 
enforcemeat  activities.  In  some  cases, 
the  highway  vehicles  and  railroad  crews 
will  be  carrying  documentation  that  will 
allow  roadie  or  lailside  inspection 


and  enforcement  In  addition,  we 
anticipate  that  members  of  the  pubUc 
will  voluntarily  alert  federal  aiMi  state 
inspectors  to  potential  violations. 

Uiuler  SFTA.  Motor  Carrier  Safety 
Assistance  Prqgxam  (MCSAP)  agencies 
may  enforce  the  provisions  of  the  Act, 
with  the  DOT  providing  training  to  the 
State  enforcement  agencies.  In  addition, 
enforcement  of  SFTA  is  a  reimbursable 
MCSAP  expense  (M  CFR  350.79{c}(4}). 


Request  for  CooHBaoli  aa  State 
Enforcement  and  TraiaiBg 
Requirefuenti 

Section  8(c)  of  SFTA  requires  the 
DOT  "to  develop  and  carry  oui  a 
training  program  for  mspectors  to 
conduct  vigorous  aoforcemant  I  of  ilie 
statute]  *  *  V"  Baaad  on  thi» 
requirement,  comments  are  r«quesied 
on  the  following  questions 

1.  In  order  for  tne  States  to  adequate!) 
enforce  SFTA  requirements,  is 
additional  documentation  necessary 
(shipping  paper,  racofd  retantion 
requirements,  etc.)? 

2.  Commeats  are  requested  on  the 
methods  and  procedures  the  States 
would  utilize  to  enforce  SFTA 
requirements  duriag  reviews  and 
roadside  inspection  if  additional 
documentation  is  not  required. 

3.  What  kind  of  training  would  be 
required  in  order  for  inspectors  to 
recognize,  as  required  by  section  8(c)  of 
SFTA,  "adulteratioa  problems 
associated  with  the  transportation  of 
food,  food  additivea.  drugs,  devices  , 
and  cosmetics  •  *  *."? 

Request  for  CmmiwHts  on  Eafor cement 
Policy 

It  should  be  noted  that  although 
document  tracking  requirements  are  not 
being  proposed  in  thia  rulemaking,  the 
individual  modal  administrations  may 
propose  such  paperwork  requirements 
to  the  RSPA  at  a  lat«-  time. 

1.  Commeoters  to  the  ANPRM  staled 
that  both  the  carrier  and  the  shipper 
(ofl^eror)  of  the  food  product  should 
certify  to  the  consignee  that  the 
products  vriU  be  transported  in 
accordance  with  SFTA.  Accordingly, 
should  additional  shipping  paper 
disclosures  or  cartifici^ons  oe  required 
under  SFTA? 

2.  If  some  form  of  certification  is 
required,  should  these  requirements 
adopt  verbatim  or  closely  parallel  the 
current  certification  requirements 
specified  in  $  172.204  of  the  Hazardous 
Materials  Regulations? 

Consideration  will  be  given  to 
imposing  additional  recordkeeping 
requirements  in  a  future  rulemaking,  if 
conunents  received  to  this  proposal  or 
future  enforcament  activity  indicate  that 
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additional  docunientation  is  required  to 
enable  the  FHWA  to  adequately  track  as 
well  as  enforce  SFTA  requirements.  If 
such  docunmntation  is  proposed,  a 
document  may  be  required  to  be 
iTiaintained  by  the  shipper  and  at  the 
carrier's  principal  place  of  business. 
Such  a  document  may  be  required  to 
accompany  the  vehicle  while  the  food 
product  is  being  transported.  The 
dociunent  wrould  cnntain,  at  a 
minimum,  the  signatures  of  both  the 
carrier  and  shipper  representatives,  the 
cargo  tank  manuSscturer's  name,  serial 
number,  and  unit  number  (if 
applicable),  date.  time,  and  name  and 
address  where  the  vehicle  was  last 
'ianitized  or  rteaned.  and  the  technical 
name  of  the  product  or  the  proper 
shipping  name  of  the  material  that  the 
vehicle  last  contained.  The  document 
maintained  on  the  vehicle  may  be 
reqixired  to  be  on  the  vehicle  until  e 
non-edible  product  or  hazardous 
materials  are  transported.  Such 
documentation  would  assist  the  MCSAP 
agencies  during  enforcement  of  SFTA 
requiremeDts  during  a  roadside 
inspection. 

m.  Review  by  Sectioo 

Subchapter  A's  title  would  be  revised 
to  identify  that  it  covers  food  safety, 
hazardous  materials  transportation,  and 
pipeline  saf^y. 

Part  106  would  be  moved  from 
subchapter  B  into  subchapter  A.  The 
rulemakii^  procedures  that  are 
currently  found  in  part  106  would  also 
apply  to  the  Food  Safety  Regulations. 

Appendix  A  of  Part  106  would  be 
revised  to  delegate  certain  rulemaking 
procedures  under  SFTA  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

Part  107  would  be  moved  from 
subchapter  B  to  subchapter  A.  In 
addition,  part  107  would  be  editorially 
revised  to  correctly  reference  the 
changed  subchapters. 

A  new  Part  108— Food  Safety 
Program  Procedures  would  be  added 
with  the  following  sections: 

Subpart  A— Goiaral  Requirements 

Section  108.1    Purpose  and  scope. 
This  section  would  state  the  purpose 
and  scope  of  this  new  part.  This  part 
would  specify  the  procedures  related  to 
waivers,  and  OMB  information 
collection  requirements  for  the  Food 
Safety  Regulations  (FSR;  49  CFR  part 
121). 

Section  108.3    Definitions.  This 
section  would  define  certain  terms  that 
would  be  used  in  part  108. 

Section  108.5    Bequest  for 
confidentitd  treatment.  This  section 
would  specify  the  eonditions  imder 


which  materid  will  be  treated  as 
conHdential. 

SubfMMt  B-Waivera 

Section  108.101    Purpose  and  scope. 
This  section  would  prescribe  the 
procedure  for  applying  for  a  waiver 
from  the  FSR. 

Section  108.103   Application  for 
waiver.  This  section  wmild  prescribe  the 
specific  information  that  RSPA  will 
need  in  oider  to  process  a  waiver 
application.  Information  needed  will 
include  the  regulations  bom  whidi 
rehef  is  being  sought  and  how  the 
proposed  variation  will  be  as  safe  as  the 
regulations  in  the  FSR. 

Section  J  08. 105    Application  for 
renewal.  This  section  would  prescribe 
the  condition  for  renewing  a  waiver. 
RSPA  proposes  to  have  a  hve  year 
expiration  date  for  waivers.  In  order  that 
renewals  are  processed  in  a  timely 
fashion,  RSPA  proposes  to  require 
waiver  renewals  to  be  submitted  60  days 
before  the  expiration  date  of  the  waiver. 

Section  108.107    Administrative 
review.  Upon  receipt  of  a  waiver 
request,  RSPA  would  review  it  and 
identify  to  the  requesting  party  if  the 
request  is  lacking  any  supporting 
information.  If  the  request  is  complete, 
RSPA  will  begin  processing  the  waiver 
request. 

Section  108.109    Processing  of 
application.  Eadi  complete  application 
for  a  waiver  would  be  published  in  the 
Federal  Register  for  public  comment.  In 
addition,  this  section  would  prescribe 
conditions  und«r  which  RSPA  could 
deny  a  waiver  request 

Section  108.111    Party  to  a  waiver. 
This  section  proposes  that  if  a  waiver 
would  also  be  b«ieficial  to  a  company 
other  than  the  original  applicant,  other 
companies  could  become  party  to  the 
already  existing  waiver. 

Section  108.119    Amendment, 
suspension,  termination,  and  referral  for 
enforcement  action.  Every  waiver  will 
be  granted  for  a  maximum  of  five  years. 
However,  If  RSPA  has  just  cause,  it  will 
revoke  any  waiver  prior  to  the 
expiration  date  of  tne  waiver. 

Section  108.121    Petition  for 
reconsideration.  If  a  person  believes  that 
a  waiver  has  been  denied  or  revoked  for 
unjust  reasons,  that  person  may  petition 
the  Associate  Administrator  of 
Hazardous  Materials  Safety  in 
accordance  with  the  provisions  of  this 
section. 

Section  108.123    Availability  for 
public  inspection.  Except  for  materials 
determined  to  be  treated  in  a 
confidential  mannw,  ell  information 
related  to  a  waiver  application  is 
available  for  public  irtspaction  in 
RSPA's  DodLets  room. 


Subchapter  E— Food  Safety  Regulatioiu 

Part  121 — General  Information, 
Regulations,  Commuaicatton  Standards, 
and  Definitions 

Subpart  A— General  Information, 
Regulations,  Communication  Standards 
and  Definitions 

Section  121.1    Purpose  and  scope. 
This  section  would  prescribe  the 
purpose  and  scope  of  Subchapter  B.  The 
purpose  of  these  regulations  will  be  to 
ensure  the  safe  transportation  of  food 
products.  The  riffulations  will  cover  the 
transportation  of  food  products,  and  of 
materials  which  pose  a  hazard  to  the 
safety  of  food  products  (e.g.,  solid  waste 
and  asbestos),  by  railroad  freight  car  and 
motor  vehicle  in  commerce. 

In  response  to  a  comment  made  by  the 
USDA,  RSPA  is  proposing  to  except 
from  the  FSR  those  farm  vehicles,  that 
are  considered  an  implement  of 
husbandry,  operated  by  a  private  motor 
carrier,  exclusively  for  agricult\iral 
purposes.  USDA  stated  that  subjecting 
farm  vehicles  to  the  FSR  would  not 
increase  food  safety  because  farmers 
have  a  vested  interest  in  maintaining  the 
quality  of  their  products  and  are  in  such 
an  early  position  in  the  food  processing 
chain  as  not  to  pose  a  danger  to  himum 
or  animal  health.  This  section  would 
also  except  food  products  packaged  in 
two  folly  enclosed  packegings,  one  of 
which  is  inside  the  other,  frt)m  the  FSR, 
with  the  exception  of  the  dedicated 
vehicle  requirements.  In  addition,  this 
section  would  except  from  the  FSR  the 
offering  or  acceptance  for  transportation 
of  cardboard,  pallets,  beverage 
containers,  and  other  food  packing 
materials. 

Section  121 J    General  requirements. 
This  section  would  specify  that  no  food 
products  may  be  transported  with 
materials  which  pose  a  hazard  to  the 
safety  of  food  products  (e.g.,  solid  waste 
and  asbestos),  by  railroad  freight  car  and 
motor  vehicle  in  commerce.  In  addition, 
this  section  would  prescribe  that 
persons  subject  to  the  requirements  of 
the  FSR  instruct  each  of  their  officers, 
agents,  and  employees  having  any 
responsibility  for  preparing  for 
transportation  a  material  subject  to  the 
requirements  of  this  subchapter  as  to  the 
applicable  regulations. 

Section  121.5    Definitions  This 
section  would  define  several  terms  that 
would  be  used  in  subchapter  B.  Several 
of  these  terms  are  definea  as  in  SFTA. 
One  term  defined  in  this  section  that 
was  not  defined  in  SFTA  is  "person." 
RSPA  is  proposing  a  generally  accepted 
definition  of  person  which  is  similar  to 
the  definition  found  in  the  HMTA. 
However,  because  Congress  did  not 
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expressly  mention  government  entities 
in  the  passage  of  SFTA,  RSPA  is  not 
proposing  to  include  government 
entities  in  the  deBnition  of  person. 

Section  12J.11    Incident  reporting. 
This  section  would  require  that  a  carrier 
notify  RSPA  if  that  carrier  has  specific 
knowledge  that  its  load  of  food  products 
was  contaminated  during 
transportation.  In  addition,  any  person 
offering  a  food  product  who  rejects  a 
carrier's  transport  vehicle  from  carrying 
its  food  products  because  of  the 
transport  vehicle's  potential  to 
contaminate  the  food  products  would  be 
required  to  report  to  RSPA. 
Furthermore,  any  person  that  receives  a 
load  of  food  or  nonfood  products  in  a 
cargo  tank  that  is  not  authorized  to  carry 
food  or  nonfood  products  would  be 
required  to  report  such  a  receipt  to 
RSPA.  All  notifications  to  RSPA  would 
be  accomplished  by  submitting  a  food 
safety  incident  report,  a  copy  of  which 
would  be  required  to  be  maintained  at 
the  person's  principal  place  of  business 
for  a  period  of  two  years.  A  copy  of  the 
proposed  form  is  pubUshed  as  an 
attachment  to  this  notice. 

Section  121.13    Communication 
requirements.  This  section  would 
require  that  cargo  tanks,  authorized  to 
transport  food  products,  be  permanently 
marked  with  the  words  "Food  Grade"  or 
with  a  recognized  food  or  food  type 
name  such  as  "milk"  or  "sugar."  If  the 
cargo  tank  is  removed  from  food  service, 
the  marking  would  have  to  be  removed 
because  it  would  also  be  a  violation  of 
the  FSR  to  transport  a  nonfood  product, 
except  for  lawful  disposal  purposes,  in 
a  cargo  tank  that  is  marked  for  food 
grade  use.  In  addition,  except  for  private 
carriage,  a  person  offering  food  products 
for  transportation  in  a  cargo  tank  must 
notify  the  carrier  that  the  materials 
being  offered  for  transportation  are  food 
products.  This  disclosure  can  be 
accomplished  by  a  one-time 
notification,  in  writing,  to  the  carrier 
that  both  the  shipper  and  the  carrier 
must  sign,  that  covers  a  specific  time 
period,  and  that  the  shipper  maintains 
on  file  for  three  months  following  the 
last  shipment.  Otherwise,  the  shipper 
would  have  to  provide  the  carrier  a 
shipping  document,  at  the  time  of  pick- 
up, that  the  carrier  must  maintain  in  the 
cab  of  the  cargo  tank  motor  vehicle, 
stating  that  the  product  being  offered  for 
transportation  is  a  food  product. 

This  section  proposes  to  require  that 
any  person  attempting  to  sell  or  lease  a 
transport  vehicle  that  has  transported  a 
dedicated  vehicle  product  to  notify,  in 
writing,  potential  buyers  or  lessors,  that 
the  transport  vehicle  is  only  allowed  to 
carry  other  dedicated  vehicle  products 
and  refuse.  This  section  also  proposes  to 


require  that  carriers  notify  consignees 
and  consignors  when  a  load  of  their 
food  product  has  been  contaminated  in 
transportation.  This  notification  must  be 
done  as  soon  as  practicable  so  as  to 
assure  that  prompt  actions  are  taken  to 
protect  the  public. 

Subpart  B — General  Requirements  for 
Shippers  and  Carriers  of  Food  Products 

Section  121.101    Food  products  in 
cargo  tanks,  tank  cars,  and  portable 
tanks.  This  section  would  prohibit  a 
person  from  offering  for  transportation 
or  transporting  a  food  product  in  a  cargo 
tank,  portable  tank,  or  tank  car  that 
previously  contained  a  nonfood 
product.  In  addition,  this  section  would 
require  a  cargo  tank,  portable  tank,  or 
tank  car,  authorized  to  carry  a  food 
product,  to  be  cleaned  before  loading  a 
food  product  if  the  residue  from  the 
prior  load  has  the  potential  to 
contaminate  the  subsequent  load.  This 
would  reduce  the  risk  of  contamination 
to  food  products  from  the  residue  of  a 
prior  load  of  food  products. 
Furthermore,  this  section  would  forbid 
a  person  from  accepting  a  food  product 
in  a  cargo  tank  that  is  not  marked 
"FOOD  GRADE"  or  other  equivalent 
marking.  Likewise,  a  person  would  be 
forbidden  from  accepting  a  nonfood 
product  in  a  cargo  tank  that  is  marked 
"FOOD  GRADE".  The  intent  of  this 
section  is  to  prohibit  those  practices  that 
have  the  potential  to  contaminate  food 
products  and  are  not  otherwise 
specifically  covered  by  the  Food  Safety 
Regulations  (FSR;  49  CFR  part  121). 

Section  121.103    List  of  unacceptable 
nonfood  products.  This  section  would 
list  those  products  that  have  been 
determined  to  be  unacceptable  nonfood 
products.  This  list  includes  materials 
that  meet  the  definition  of  Division  6.1, 
Packing  Groups  I  and  II;  Division  6.2;  or 
hazardous  waste;  as  these  terms  are 
defined  in  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180);  and  solid  waste. 

Section  121.105    Food  products  in 
transport  vehicles,  freight  containers, 
and  bulk  packagings  other  than  cargo 
tanks,  tank  cars  or  portable  tanks.  This 
section  would  forbid  any  person  from 
offering  for  transportation  or 
transporting  a  food  product  in  a 
transport  vehicle,  freight  container  or 
bulk  packaging,  other  than  a  cargo  tank, 
portable  tank,  or  tank  car,  unless  the 
vehicle  is  free  from  residues  that  are 
potentially  contaminating  to  the  food 
product.  In  addition,  this  section  would 
forbid  any  person  from  offering  for 
transportation  or  transporting  a  food 
product  in  a  transport  vehicle,  freight 
container  or  bulk  packaging  with  a 
material  that  is  found  in  the  list  of 


unacceptable  nonfood  products  in 
§  121.103.  This  section  would  also 
require  persons  to  clean  each  transport 
vehicle,  freight  container  or  bulk 
packaging  prior  to  the  loading  of  any 
food  product  if  it  contains  a  residue  of 
an  unacceptable  nonfood  product  or 
from  a  prior  load  that  has  the  potential 
to  contaminate  the  food  product  to  be 
loaded. 

Section  121.107    List  of  dedicated 
vehicle  products.  This  section  would 
list  those  products  that  have  been 
determined  to  be  dedicated  vehicle 
products.  The  only  product  RSPA  has 
identified  as  a  dedicated  vehicle 
product  at  this  time  is  asbestos — which 
was  specifically  identified  in  SFTA  as  a 
dedicated  vehicle  product.  However,  as 
authorized  by  SFTA,  RSPA  is  limiting 
the  restriction  of  transporting  asbestos 
in  dedicated  vehicles  to  that  asbestos 
which  meets  the  definition  of  a 
hazardous  substance  in  49  CFR  171.8 
and  is  placed  in  a  transport  vehicle 
without  any  intermediate  forms  of 
containment  (i.e.,  unpackaged). 

Section  121.109    Dedicated  vehicle 
products.  This  section  would  restrict 
those  transport  vehicles  that  transport  a 
dedicated  vehicle  product  to  the 
carriage  of  dedicated  vehicle  products 
and  refuse. 

Subchapter  C 

The  HMR.  subchapter  C  of  chapter  I 
of  title  49.  would  be  revised  editorially 
to  replace  the  words  "Subchapter  B" 
with  the  words  "Subchapter  A,"  where 
appropriate. 

IV.  Regulatory  Analyses  and  Notice* 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule,  as  proposed,  does  not  meet 
the  criteria  specified  in  section  1(b)  of 
Executive  Order  12291  and  is,  therefore, 
not  a  major  rule,  but  is  a  significant  rule 
under  the  regulatory  procedures  of  the 
Department  of  Transportation  [44  FR 
11034]  because  of  significant  public 
interest.  A  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

RSPA  estimates  the  potential  benefits 
of  this  proposal  at  $69.4  million 
annually.  Of  this  total,  $12.7  million  is 
from  known  sources  of  contamination 
(i.e.,  those  directly  attributable  to 
contamination  that  occurred  during 
transportation  and  were  detected  before 
being  consumed),  and  $56.7  million  in 
undetected  contaminated  shipments. 
The  cost  of  the  proposal  is  estimated  to 
be  $5.3  million  annually.  RSPA  seeks 
comments  on  the  magnitude  of  these 
estimates  as  well  as  the  methodologies 
used  to  derive  them.  One  category  of 
benefits,  "averted  property  damage", 
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accounts  for  nearly  90  percent  of  thi 
total  estimated  benefits,  and  includes  $6 
million  in  food  that  spoils  as  a  direct 
result  of  contamination  during 
transportation  and  is  detected  and  thus 
never  consumed,  and  $56.7  million  in 
contaminated  food  that  goes  undetected 
and  is  consumed. 

Under  most  circumstances  where  the 
consumer  is  able  to  detect  contaminated 
or  defective  goods,  the  cost  of  property 
damage  is  likely  to  be  borne  by  one  or 
more  of  the  following  four  parties:  the 
producer,  the  shipper,  the  carrier,  or  the 
retailer.  When  the  property  damage  is 
known,  a  rational  retailer,  carrier,  or 
consumer  would  not  accept  the 
shipment  or  would  seek  recourse 
against  one  or  more  of  the  parties 
responsible  for  tiie  contaminated 
product  Prcfit-seaking  shippers, 
carriers,  or  retailers  would  find  it  in 
their  interest  to  reduce  contamination  as 
long  as  it  cost  less  to  do  so  Uian  the  lost 
value  of  contaminated  shipments. 
Consequenlly.  in  order  for  the  true  cost 
of  the  proposal  (estimated  at  $5.3 
million)  to  be  less  than  the  known 
property  damage  ($6  million),  that  the 
proposal  would  prevent,  at  least  some 
shippers,  carriers,  or  retailers  would 
have  to  be  missing  opportunities  to 
increase  their  net  earnings. 

In  addition,  consumers  are  likely  to 
bear  a  substantial  portion  of  the  cost  of 
property  damage  that  Calls  into  the 
"undetected"  category.  This  may  occur 
as  a  result  nf  retailers  not  detecting 
spoilage  before  the  food  is  sold  or. 
worse,  consumers  not  detecting  it  after 
purdiase  and  not  demanding  a  refund. 
In  the  event  that  the  contamination  is 
detected  or  can  be  delected  by  the 
consumer,  the  retailer,  the  carrier,  or  the 
shipper  has  incentives  to  identify  the 
source  of  the  contamination  and  seek 
appropriate  compensation.  To  the  extent 
the  "undetected"  contamination  costs 
are  borne  ultimately  by  the  consumer, 
the  incentive  to  minimize  the  problem 
is  reduced.  RSPA  is  particularly 
interested  in  comments  regarding  the 
question  of  whether  sufficient 
incentives  already  exist  for  shippers, 
carriers,  and  retailers  to  reduce  property 
damage  when  it  is  cost-effective,  and  if 
not,  why  not?  For  example,  is  there 
reason  to  believe  or  evidence  to  suggest 
that  shippers,  carriers,  or  retailers  do 
not  ultimately  bear  the  cost  of  property 
damage  due  to  contamination  occurring 
during  the  transportation  process? 

B.  Executive  Order  12612 

The  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12612  {"Federalism").  Section  12  of 
SFTA  provides  that  the  provisions  of 
the  Hazardous  Materials  Transportation 


Act  (HMTA:  49  App.  U.S.C  1801  et 
seq.)  relating  to  the  relationship  of  the 
HMTA  to  State,  political  subdivision,  or 
Indian  tribe  laws,  regulations,  or  other 
requirements  shall  apply  with  respect  to 
the  relationship  of  SFTA  to  non-Federal 
laws  and  regulations  that  coocem  a 
subject  covered  by  SFTA. 

The  Hazardous  Materials 
Transportation  Act  contains  express 
preemption  provisions  (49  App.  U.S.C. 
1811)  that  preempt  a  non-Federal 
requirement  if  (1)  compliance  with  both 
the  non-Federal  and  the  Federal 
requirement  is  not  possible;  (2)  the  non- 
Federal  requirement  creates  an  obstacle 
to  accomplishment  of  the  Federal  law  or 
regulations;  or  (3)  it  is  preempted  under 
section  105(a)(4),  concerning  certain 
covered  subjects,  or  section  105(b), 
concerning  highway  routing.  This 
proposed  rule,  if  adopted  as  final, 
would  preempt  cny  State,  local,  or 
Indian  tribe  requirements  concerning 
subjects  covered  by  SFTA  and  the 
Federal  r^ulations,  as  provided  by 
section  12  of  SFTA.  However,  persons 
subject  to  this  rule  would  not  include 
State  or  local  governments.  RSPA  lacks 
discretion  in  this  area,  and  has 
determined  that  preparation  of  a 
federalism  assessment  is  not  warranted. 

C.  Impact  on  Small  Entities 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  effected  by  this  proposed  rule,  I 
certify  this  proposal  will  not,  if 
pron^iulgated.  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  criteria 
of  the  Regulatory  Flexibility  Act  because 
the  major  impacts  of  this  rule  center  on 
the  dedication  of  tank  vehicles  which 
are  primarily  owned  and  operated  by 
large  corporations.  This  certification  is 
subject  to  modification  as  a  result  of  a 
review  of  comments  received  in 
response  to  this  proposal. 

D.  Paperwork  Reduction  Ad 

The  information  collection 
requirements  contained  in  proposed 
§§  121.11  and  121.13  are  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3504(h)). 
Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC.  Attention:  Desk  Officer 
for  the  Department  of  Transportation. 
All  comments  must  reference  the  title 
for  this  notice  "Safeguarding  Food  From 
Contamination  During  Transportation." 


ListofSubieclB 
49  CFR  Part  106 

Administrative  practice  and 
procedure.  Foods,  Hazardous  materials 
transportation.  Pipeline  safety. 

49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
Lransportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  108 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Foods,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

49  CFR  Part  1 10 

Disaster  assistance.  Education, 
Emergency  preparedness.  Grant 
programs— Environmental  protection, 
Grant  programs — Indians,  Hazardous 
materials  transportation.  Hazardous 
substances,  Indians,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  121 

Foods,  labeUng,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

49  CFR  Part  171 

Exports.  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  178 

Hazardous  materials  transportation, 
Motor  vehicle  safety,  Padiaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  material  transportation. 
Motor  carriers,  Motor  vehicle  safety. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  and 
under  the  authority  of  49  App.  U.S.C 
2804-2807,  49  CFR  parts  106, 107, 108. 
110,121,  171.173,  178.  and  180  would 
be  amended  as  follows: 

1.  The  beading  for  subchapter  A  of 
title  49  subtitle  B,  chapter  I.  is  revised 
to  read  as  follows: 
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SUBCHAPTER  A— HAZARDOUS 
MATERIALS  TRANSPORTATION. 
SANfTARY  FOOD  TRANSPORTATION.  AND 
PtPEUNE  SAFETY 

PART  106— RULEMAKJNG 
PROCEDURES 

2.  The  authority  citation  for  part  106 
is  revised  to  read  as  follows: 

Authority:  49  App.  U.S.C  n472(h)(l);  49 
App.  use  1672;  49  App.  U.S.C  1803. 1804, 
1808;  49  App.  U.S.C  1653. 1657(e);  49  App. 
use  2803;  49  App.  U.S.C  2002. 

3.  Part  106  is  transferred  from 
subchapter  B  to  subchapter  A  of  subtitle 
B,  chapter  I  of  49  CFR. 

4.  Appendix  A  to  part  106  is  amended 
by  adding  paragraph  (a)(4]  to  read  as 
follows: 

Appendix  A  to  Part  106 


(a)  •  •  • 

(4)  The  Sanitary  Food  Transportation  Act 
of  1990,  49  App.  U.S.C.  2803-2807. 


PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

5.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  49  App.  U.S.C  1421(c),  1653(d), 
1655, 1802. 1804, 1805, 1806. 1808-1811, 
1815;  49  CFR  1.45  and  1.53  and  app.  A  of 
49  CFR  parti. 

6.  Part  107  is  transferred  from 
subchapter  B  to  subchapter  A  of  chapter 
I  of  49  CFR. 

7.  A  new  part  108  is  added  to 
subchapter  A  of  chapter  I  of  Title  49  to 
read  as  follows: 

PART  108— FOOD  SAFETY  PROGRAM 
PROCEDURES 

Subpart  A— General  Provision* 

Sec 

108.1 

108.3 

108.5 

108.7 


Purpose  and  scope. 
Definitions. 

Request  for  confidential  treatment. 
Service  of  process  on  non-residents  of 
the  United  States. 
108.9    Public  docket  room. 

Subpart  B— Waivers 

S«c. 

108.101    Purpose  and  scope. 

108.103    Application  for  waiver. 

108.105    Application  for  renewal. 

108.107    Administrative  review. 

108.109    Processing  of  application. 

108.111    Party  to  a  waiver. 

108.117    Withdrawal. 

108.119    Amendment,  suspension, 

termination,  and  referral  for  enforcement 

action. 
108.121    Petitions  for  reconsideration. 
108.123    Availability  for  public  inspection. 
Authority:  49  App.  U.S.C  2807. 


Subpart  A — General  Provision* 

{108.1    Purpose  and  scope. 

(a)  This  part  prescribes  procedures 
utilized  by  the  Research  and  Special 
Programs  Administration,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  and  the  OfBce  of  Chief  Counsel 
in  carrying  out  their  duties  under  the 
Act,  pertaining  to  the  safe  transportation 
of  food  products. 

(b)  This  subpart  defines  certain  terms 
and  prescribes  procedures  that  are 
apphcable  to  each  proceeding  described 
in  this  part. 

§108.3    Definitions. 

All  terms  defined  in  49  App.  U.S.C. 
2802  of  the  Act  are  used  in  \heii 
statutory  meaning.  Other  terms  used  in 
this  part  are  defined  as  follows: 

Act  means  the  Sanitary  Food 
Transportation  Act  of  1990,  49  App. 
U.S.C.  2803-2812. 

Person  means  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  joint-stock  association, 
including  any  trustee,  receiver,  assignee, 
or  similar  representative  thereof. 

Transport  or  transportation  means 
any  movement  of  property  in  commerce 
(including  intrastate  commerce)  by 
motor  vehicle  or  railroad  freight  car,  and 
any  loading,  unloading,  or  storage 
incidental  thereto. 

S 1 08.5    Request  (or  confidntlal  treatment 

(a)  If  any  person  filing  a  document 
with  the  Associate  Administrator  for 
Hazardous  Materials  Safety  claims  that 
some  or  all  the  information  contained  in 
the  document  is  exempt  from  the 
mandatory  public  disclosure 
requirements  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  is 
information  referred  to  in  18  U.S.C. 
1905,  or  is  otherwise  exempt  by  law 
from  public  disclosure,  and  if  that 
person  requests  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  not  to  disclose  the  infonnation, 
that  person  shall  file  together  with  the 
document  a  second  copy  of  the 
document  from  which  has  been  deleted 
the  information  for  which  confidential 
treatment  is  claimed.  The  person  shall 
indicate  in  the  original  document  that  it 
is  confidential  or  contains  confidential 
information  and  may  file  a  statement 
specifying  the  justification  for  which 
confidential  treatment  is  claimed.  If  the 
person  states  that  the  information  comes 
within  the  exception  in  5  U.S.C. 
552(b)(4)  for  trade  secrets  and 
commercial  or  financial  information, 
that  person  must  include  a  statement  as 
to  why  the  information  is  privileged  or 
confidential.  If  the  person  filing  a 
document  does  not  submit  a  second 


copy  of  the  dociunent  with  the 
confidential  information  deleted,  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  may  assimie  that  there 
is  no  objection  to  public  disclosure  of 
the  document  in  its  entirety. 

(b)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  may  grant  or 
deny  any  claim  of  confidentiality. 
Notice  of  a  decision  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  to  deny  the  claim,  in  whole  or  in 
part,  and  an  opportunity  to  respond 
shall  be  given  to  a  person  claiming 
confidentiality  of  infonnation  no  less 
than  five  days  prior  to  its  public 
disclosure. 

S 1 08.7    Service  of  process  on  nofv- 
resists  of  the  Unite<£tates. 

(a)  Designation  of  agent  for  service. 
When  a  person  who  is  not  a  resident  of 
the  United  States  is  required  by  this 
subchapter  or  Subchapter  B  of  this 
chapter  to  designate  a  permanent 
resident  of  the  United  States  as  his  agent 
upon  whom  service  of  process  may  be 
made  for  him  and  on  his  behalf,  the 
agent  may  be  an  individual,  a  firm,  or 

a  domestic  corporation.  Any  number  of 
principals  may  designate  the  same 
person  as  agent.  A  designation  is 
binding  on  a  principal  even  if  the 
designation  is  not  in  compliance  with 
all  the  requirements  of  this  section, 
until  rejected  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety.  A  designated  agent  may  not 
assign  performance  of  his  functions 
under  the  desicnation  to  another  person. 

(b)  Form  ana  contents  of  designation. 
A  designation  of  agent  for  service  shall: 

(1)  Be  written  in  English  and  dated; 

(2)  Be  made  in  the  legal  form  required 
to  make  it  valid  and  binding  on  the 
principal  under  the  laws,  corporate 
bylaws,  or  other  requirements  governing 
the  making  of  the  designation  by  the 
principal  at  the  place  and  time  where  it 
is  made  and  the  person  or  persons 
signing  the  designation  shall  certify  that 
it  is  so  made; 

(3)  State  the  full  legal  name,  principal 
name  of  business,  if  any,  and  mailing 
address  of  the  principal; 

(4)  Provide  tnat  it  remains  in  effect 
until  withdrawn  or  replaced  by  the 
principal; 

(5)  State  the  legal  name  and  mailing 
address  of  the  agent;  and 

(6)  Bear  a  declaration  of  acceptance 
duly  signed  by  the  designated  agent. 

(c)  Method  of  service.  Service  of  any 
process,  notice,  order,  decision,  or 
requirement  of  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  may  be  made  by  registered  or 
certified  mail  addressed  to  the  agent 
with  return  receipt  requested  or  in  any 
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other  manner  authorized  by  law.  If 
service  cannot  be  effected  because  the 
agent  has  died  (or,  if  a  firm  or  a 
corporation  ceases  to  exist)  or  moved,  or 
otherwise  does  not  receive  correctly 
addressed  mail,  service  may  be  made  by 
publication  in  the  Federal  Register. 

§  1 08.9    Public  Ockti  room. 

The  public  docket  room  in  the  RSPA 
offices  at  400  7th  Street.  SW., 
Washington.  DC  provides  for  public 
inspection  and  copying: 

(a)  Copies  of  notices  of  proposed 
ralemaking  issued  by  the  RSPA. 
including  advance  notices,  together 
with  the  comments  received  during 
rulemaking  proceedings,  copies  of  any 
related  Federal  Register  notices,  final 
rules,  petitions  for  reconsideration,  and 
decisions  issued  in  response  to  petitions 
for  reconsideration; 

(b)  Applications  for  waivers  from  the 
RSPA's  regulations  governing  the 
transportation  of  food  products, 
including  supporting  data,  memoranda 
of  any  informal  meetings  with 
applicants,  related  Federal  Register 
notices,  comments  received  during  the 
public  comment  period,  and  copies  of 
decisions  issued  granting  or  denying 
applications  for  waivers;  and 

(c)  Such  other  information  pertaining 
to  the  RSPA's  food  safety  program 
required  by  statute  to  be  made  available 
for  public  inspection  and  copying  and 
any  information  which  the  RSPA 
determines  should  be  made  available  to 
the  public. 

Subpart  B— Waivers 

§  108.101    Purpose  ^(ftcope. 

This  subpart  prescribes  procedures  by 
wliich  persons  who  are  subject  to  the 
reqiiirements  of  this  subchapter,  or 
sijbchapter  B  of  this  chapter,  may  obtain 
a  waiver  by  proposing  alternative 
measures  or  practices  that  will  achieve 
equivalent  levels  of  safety  or  levels  of 
safety  consistent  with  the  public  interest 
an(d  the  Act. 

§  108.103    Application  for  waiver. 

(a)  Any  person  who  is  subject  to  the 
requirements  of  this  subchapter  or 
subchapt*)r  B  of  this  chapter,  may  apply 
to  |the  Associate  Administrator  for 
H^aardous  Materials  Safety  for  a  waivar 
from  those  requirements. 

(b)  Each  application  filed  under  this 
section  for  a  waiver  must: 

(1)  Bo  submitted  in  triplicate  to: 
Associate  Administrator  for  Hazardous 
Materials  Safety.  U.S.  Department  of 
Transportation.  Washington,  DC  20590- 
0001,  Attention:  Office  of  Exemptions 
and  Approvals; 


(2)  Set  forth  the  text  or  substance  of 
the  regulation  fit}m  which  the  waiver  is 
sought; 

(3j  State  the  name,  street  address,  and 
telephone  number  of  the  applicant; 

(4)  Include  a  detailed  description  of 
the  proposal,  including  when 
appropriate,  plans,  procedures,  test 
results,  previous  waivers,  if  any,  to  be 
used; 

(5)  Describe  all  relevant  shipping 
experience; 

(e)  Specify  the  proposed  mode  of 
transportation,  identify  any  increased 
risks  to  food  safety  that  are  likely  to 
result  if  the  waiver  is  granted,  and 
specify  the  control  measures  which  the 
applicant  considers  necessary  or 
appropriate  to  compensate  for  those 
increased  risks; 

(7)  Specify  the  proposed  duration  or 
describe  the  proposed  schedule  of 
events  for  which  the  waiver  is  sought; 

(8)  Provide  documentation  explaining 
why  the  applicant  believes  the  proposal 
including  any  control  measures 
specified  by  the  applicant  will  achieve 

a  level  of  safety  which: 

(i)  Is  at  least  equal  to  that  specified  in 
the  regulation  from  which  the  waiver  is 
sou^t;  or 

(ii)  If  the  regulations  do  not  contain  a 
specified  level  of  safety,  will  be 
consistent  with  the  public  interest  and 
will  adequately  protect  against  the  risks 
to  health  and  life  which  are  inherent  in 
the  transportation  of  food  products  and 
unacceptable  food  products; 

(9)  If  the  applicant  seeks  to  have  the 
application  processed  on  a  priority 
basis,  set  forth  the  facts  and  reasons 
supporting  priority  handling;  and 

(10)  If  the  applicant  is  not  a  resident 
of  the  United  States,  include  a 
designation  of  a  permanent  resident  of 
the  United  States  as  agent  for  service  of 
process  in  accordance  with  §  108.7. 

(c)  Unless  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  finds  that  there  is  good  reason  for 
priority  processing  of  an  application, 
each  application  is  processed  in  the 
order  in  which  it  is  received.  To  permit 
timely  consideration,  an  application 
should  be  submitted  at  least  120  days 
before  the  requested  effective  date. 

(d)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any 
information  contained  in  the 
application,  the  procedures  set  forth  in 
§108.5  apply. 

$108,105    Application  for  renewal. 

(a)  Each  application  for  the  renewal  of 
a  waiver  issued  under  this  subpart  must: 

(1)  Be  submitted  in  triplicate  to: 
Associate  Administrator  for  Hazardous 
Materials  Safety,  U.S.  Department  of 
Transportation.  Washington.  DC  20590- 
0001,  Attention:  SFTA  Waivers  Branch; 


(2)  Identify  the  waiver  for  which  a 
renewal  is  requested; 

(3)  State  the  name,  address,  and 
telephone  number  of  the  applicant; 

(4)  Include  either — 

(i)  A  certification  by  the  applicant  that 
the  descriptions,  technical  information 
and  assessment  submitted  in  the 
original  application,  or  as  may  have 
been  updated  by  any  subsequent 
application  for  renewal,  remain  accurate 
and  correct;  or 

(ii)  Such  amendments  to  the 
previously  submitted  descriptions, 
technical  information  and  assessment  as 
is  necessary  to  update  them  and  assure 
their  accuracy  and  correctness; 

(5)  A  statement  describing  all  relevant 
shipping  expefiences.  including 
incidents  involving  contamination  of 
food  products,  that  have  occurred  in 
connection  with  the  waiver  since  its 
issuance  or  most  recent  renewal  or,  if  no 
food  contamination  has  occurred,  a 
certification  to  that  effect.  This 
statement  must  include  the  approximate 
number  of  shipments  made  or  packages 
shipped,  as  appropriate. 

(b)  To  permit  timely  consideration,  an 
application  for  renewal  should  be 
submitted  at  least  60  days  before  the 
expiration  date  of  the  waiver. 

(c)  If,  at  least  60  days  prior  to  the 
expiration  of  an  existing  waiver  of  a 
continuing  nature,  the  holder  files  an 
application  for  renewal  which  is 
complete  and  conforms  with  the 
requirements  of  this  section,  the  waiver 
will  not  be  considered  to  have  expired 
until  the  application  for  renewal  has 
been  finally  determined. 

S  108.107    Adtinistrative  review. 

A  written  application  for  a  waiver 
submitted  as  provided  in  §  108.103(b)  or 
the  renewal  of  a  waiver  submitted  as 
provided  in  §  108.105  is  reviewed  by  the 
Associate  Administrator  of  Hazardous 
Materials  Safety  to  determine  whetlier  it 
is  complete  and  conforms  with  the 
requirements  of  this  subpart.  If  it  is  not 
returned  to  the  applicant  by  the  end  of 
that  period,  it  will  be  processed  as 
provided  in  §  108.109.  If  an  application 
is  returned,  the  applicant  will  be 
informed  in  what  respects  the 
application  is  incomplete. 

§  108.109    Proceteing  of  application. 

(a)  After  an  application  for  a  waiver 
or  renewal  of  a  waiver  is  determined  to 
be  complete,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  dockets  the  application  and,  for 
an  application  under  §  108.103, 
publishes  a  notice  in  the  Federal 
Register  affording  an  opportunity  for 
interested  persons  to  comment.  All 
comments  received  before  the  close  of 
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the  comment  period  are  considered 
before  &iai  action  is  taken  on  such  an 
application. 

(b)  No  public  hearing,  or  other  formal 
proceeding  is  held  on  an  application 
filed  under  this  subpart  before  its 
disposition  under  this  section.  However, 
during  the  processing  of  an  application 
the  Associate  Administrator  for 
Hazardous  Materials  Safety  may  require 
the  applicant  to  supply  additional 
information. 

(c)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  may  deny 
an  application  in  accordance  with  the 
following: 

(1)  The  application  is  denied  if  it  does 
not  contain  adequate  justifieation  or  if  it 
contains  any  materially  false  or 
materially  misleading  statements,  or 
does  not  include  information  required 
by  §  108.103  or  §  108.105,  as 
appropriate. 

(2)  If  an  application  is  denied,  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  will  notify  the 
applicant  in  writing  of  the  reason  for 
denial  and  publish  notice  of  the  denial 
in  the  Federal  Register. 

(d)  If  the  Associate  Administrator  for 
Hazardous  Materials  Safety  determines 
that  the  application  mntnini^  adequate 
justification,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  grants  it  subject  to  such  terms  as 
appropriate,  notifies  the  applicant  in 
writing,  and  publishes  in  the  Federal 
Regiatar  a  notice  of  the  grant 

(e)  If  the  Associate  Administrator  for 
Hazardous  Materials  Safety  determines 
that  an  application  concerns  a  matter  of 
such  general  applicability  and  future 
effect  as  to  warrant  being  made  the 
subject  of  rulemaking,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  may  initiate  rule  making  under 
part  106  of  this  chapter  in  addition  to 
or  instead  of  granting  or  denying  the 
application. 

S  108.111    Party  to  a  waivw. 

(a)  Any  person  who  is  eligible  to 
apply  for  a  waiver  under  §  108.103  may 
apply  to  the  Associate  Administrator  for 
Hazardous  Materials  Safety  to  be  made 

a  party  to  an  application  filed  under  that 
section  or  §  108.105  or  to  a  waiver  or 
renewal  granted  under  §  108.109(d). 

(b)  Each  application  filed  under  this 
section  must: 

(1)  Be  submitted  to:  Associate 
Administrator  for  Hazardous  Materials 
Safety,  U.S.  Department  of 
Transportation.  Washington,  DC  20590- 
0001,  Attention:  SFTA  Waivers  Branch: 

(2)  Identify  the  waiver  application  or 
waiver  to  which  the  applicant  seeks  to 
become  a  party; 


(3)  State  the  name,  address  and 
telmbfme  number  of  the  applicant;  and 

(4)  If  the  applicant  is  not  a  resident  of 
the  United  States,  include  a  designation 
of  a  permaneot  resident  of  the  United 
States  aa  agent  for  service  of  process  in 
accordance  with  §  108.7. 

(c)  The  applicant  becomes  a  party  to 
a  waiver  application  or  waiver  if  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  determines  that: 

(1)  The  applicant  is  a  person  who  is 
eligible  to  apply  under  §  108.103  for  a 
waiver;  and 

(2)  The  waiver  application  or  waiver 
to  which  the  applicant  seeks  to  become 
a  party  concerns  a  matter  of  a 
continuing  nature  and  does  not  depend 
upon  information  entitled  to 
confidential  treatment. 

(d)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  publishes  in 
the  Federal  Register  a  notice  of  each 
application  received  under  §  108.103, 
each  initial  determination  made  and 
each  renewal  granted  under  this  section. 

(e)  A  person  who  becomes  a  party  to 
a  waiver  under  this  section  is  subject  to 
the  terms  of  that  waiver,  including  the 
expiration  date  stated  therein.  The 
procedures  set  forth  in  §  108.105 
through  §  108.109  with  respect  to  an 
application  for  renewal  of  a  waiver 
apply  to  a  party  to  a  waiver. 

fioa.117    WIttwkwal. 

(a)  An  applicant  may  withdraw  an 
application  at  any  time  prior  to  a  final 
determination  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

(b)  Except  for  documents  for  which 
confidential  treatment  was  requested  by 
the  applicant,  withdrawal  of  an 
application  does  not  authorize  the 
removal  of  any  related  records  from  the 
dockets  or  files  of  the  RSPA. 

§  108.119    Amendient,  auspenston, 
termination,  antfeferral  for  enforcement 
action. 

(a)  A  waiver  and  any  renewal  of  a 
waiver  terminates  according  to  its  terms 
but  not  later  than  five  years  after  the 
date  of  issuance  imless  terminated 
sooner  under  paragraph  (c)  of  this 
section. 

(b)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  may  amend 
or  suspend  a  waiver  if: 

(1)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  determines 
that  an  activity  under  the  waiver  is  not 
being  performed  in  accordance  with  the 
terms  of  the  waiver;  or 

(2)  On  the  basis  of  information  not 
available  at  the  time  the  waiver  was 
granted  or  renewed,  such  actioais 
necessary  to  protect  against  risk  to  life 
or  property. 


(c)  The  Amodate  Administrator  for 
Hazardous  Materials  Safety  may 
terminate  a  waiver  if: 

(1)  The  Associate  Administrator  for 
Hazardous  Materials  Safety  determines 
that  the  waiver  is  no  longer  consistent 
with  the  pubUc  interest: 

(2)  The  waiver  is  no  longer  necessary 
because  of  an  amendment  to  the 
regulations; 

(3)  The  waiver  was  granted  on  the 
basis  of  false  or  misleading  material 
information;  or 

(4)  The  waiver  holder  or  parties  to  the 
waiver  are  found  to  be  in  violation  of 
the  specific  terms  of  the  waiver  or 
applicable  requirwnents  of  subchapter  B 
of  this  chapter. 

(d)  Unless  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  determinea  that  immediate 
amendment,  suspension,  or  termination 
of  a  waiver  is  necessary  to  abate  the  risk 
of  an  imminent  hazard,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  notifies  the  holder  of  the  waiver 
or  a  party  to  a  waiver  in  writing  of  the 
reasons  for  amending,  suspending  or 
terminating  the  waiver  and  provides 
that  person  an  opportunity  to  show 
cause  why  the  waiver  should  not  be 
amended,  suspended,  or  terminated 
under  paragraph  (b)  or  (c)  of  this 
section. 

(e)  Notwithstanding  paragraphs  (b). 
(c)  and  (d)  of  this  section,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  may  refer  a  waiver  for  initiation 
of  an  enforcement  case.  If,  as  the  result 
of  the  enforcement  proceeding,  the 
holder  of  the  waiver  or  a  party  to  a 
waiver  is  determined  to  have  violated 
the  terms  of  the  waiver,  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  may  amend,  suspend,  or 
terminate  the  waiver. 

S  108.121    PetMone  for  reconsMration. 

Any  applicant  for  a  waiver  or  renewal 
of  a  waiver  aggrieved  by  an  action  taken 
by  the  Associate  Administrator  for 
Hazardous  Materials  Safety  imder  this 
subpart,  and  any  holder  of  a  waiver 
suspended  or  terminated  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  imder  §  108.119  (b)  or 
(c),  may -petition  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  for  reconsideration.  The  petition 
must  be  filed  within  30  days  of  service 
of  notification  of  that  action.  The 
petition  must  contain  a  brief  statement 
of  the  complaint,  and  an  explanation  as 
to  why  that  action  is  unreasonable  or  is 
not  in  the  public  interest. 

S  108.123    Availabfiity  for  public  hwpection. 

(a)  Information  relevant  to  an 
application  under  this  part,  including 
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the  application  and  supporting  data, 
memoranda  of  any  informal  meetings 
with  the  applicant,  and  the  grant  or 
denial  of  the  application  is  available  for 
public  inspection,  except  as  specified  in 
paragraph  (b)  of  this  section,  at  the 
RSPA  pubUc  dockets  room,  400  7th 
Street.  SW..  Washington.  DC  20590- 
0001.  Copies  of  available  information 
may  be  obtained,  as  provided  in  part  7 
of  this  title. 

(b)  Information  made  available  for 
inspection  does  not  include  materials 
which  the  Associate  Administrator  for 
Hazardous  Materials  Safety  determines 
should  be  withheld  from  public 
disclosure  under  $  108.5  and  in 
accordance  with  the  applicable 
provisions  of  section  552(b)  of  title  5, 
United  States  Code,  and  part  7  of  this 
title. 

PART  IIO-HAZARDOUS  MATERIALS 
PUBUC  SECTOR  TRAINING  AND 
PLANNING  GRANTS 

8.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1815;  49  CFR 
part  1. 

8a.  Part  110  is  transferred  from 
subchapter  B  to  subchapter  A  of  subtitle 
B,  chapter  I  of  49  CFR. 

9.  Subchapter  B  of  chapter  I  of  title  49 
is  revised  to  read  as  follows: 

SUBCHAPTER  B— f' OOD  SAFETY 
REGULATIONS 

PART  121 -GENERAL  INFORMATION, 
REGULATIONS.  COMMUNICATION 
STANDARDS  AND  DEFINITtONS 

Subpart  A— Ganerai  Information, 
RegulatloTia,  Communlcalion  Standards 
and  Definitiona 


12 
12 
12 

i2i;ii 
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,1    Purpose  and  scojve. 
t3    Gene.-al  roouireraents. 


U 


5    Definitions. 


Incident  repwrting. 
Communication  requirements. 

Subpart  B — Gdnerai  Roqulramerita  fof 
Shippers  and  Carriers  of  Food  Produsta 

t2|,lCl    Food  prcducfs  in  cargo  tanks, 

I  portable  tar/i.s,  and  tank  cars. 
121.103    List  of  ucaccep'.able  nonfood 

products. 
121.105  Food  products  in  transport  vehi-c'es, 
freight  coiitainers,  and  bulk  packagings 
oiher  tlian  cargo  tanks,  portable  tanks. 
,  and  tank  cars. 
121-107    List  of  dedicated  vehicle  products. 
121.109    Dedicated  vehicle  products. 

Authority:  49  App.  U.S.C.  2803,  2804, 
280S,  2806  and  2807. 


Subpart  A— General  Information, 
Regulations,  Communication 
Standards  and  Definitions 

§121.1    Purpose  and  scope. 

(a)  This  subchapter  prescribes  the 
requirements  governing  the  offering, 
acceptance  for  transportation,  and  the 
transportation  of  food  products,  and  of 
materials  which  pose  a  hazard  to  the 
safety  of  food  products  (e.g.,  soUd  waste 
and  asbestos),  by  railroad  freight  car  and 
motor  vehicle  in  commerce. 

(b)  The  following  are  not  subject  to 
the  requirements  of  this  subchapter: 

(1)  Farm  vehicles,  considered 
implements  of  husbandry,  operated  by  a 
private  carrier  exclusively  for 
agricultural  purposes; 

(2)  The  offering  or  acceptance  for 
transportation  of  food  packing  materials 
such  as  cardboard,  pallets,  and  beverage 
containers;  or 

(3)  Food  packaged  in  two  fully 
enclosed  packagings,  one  of  which  is 
placed  inside  the  other  except  that  such 
packages  may  not  be  transported  on 
vehicle  used  for  dedicated  vehicle 
products. 

$121.3    General  requtrentents. 

(a)  No  person  may  offer,  accept  for 
transportation,  or  transport  a  food 
product,  or  a  material  which  would 
make  food  products  unsafe  to  humans 
or  animals,  unless  that  food  product  or 
material  is  handled  and  transported  in 
accordance  with  this  subchapter  or  a 
waiver  issued  under  subchapter  A  of 
this  chapter. 

(b)  Each  person  who  offers  or  accepts 
for  transportation,  or  transports  material 
subject  to  the  requirements  of  this 
subchapter  must  instruct  any  officer, 
agent,  or  employee  of  that  person  hiving 
responsibility  for  preparing  for 
transportaticn  or  transporting  the 
material  as  to  the  applicable  regulations 
of  this  subchapter. 

§121.5    Definitions. 

In  this  subchapter:  Bulk  packaging 
means  a  packaging,  oilier  than  a  vessel 
or  a  barge,  including  a  transport  vbhicle 
or  frtjight  container,  in  which  food 
products  or  noii-food  products  ore 
loaded  with  no  intermediate  form  of 
containment  and  which  has: 

(1)  A  maximum  capacity  greater  than 
450  L  (119  gallons)  or  more  than  0  45 
cubic  meters  (16  cubic  feet)  as  a 
receptacle  for  a  liquid; 

(2)  A  maximum  net  mass  greater  than 
400  kg  (882  pounds)  and  a  maximum 
capacity  greater  than  450  L  (119  gallons) 
as  a  receptacle  for  a  solid;  or 

(3)  A  water  capacity  greater  than  454 
kg  (1000  pounds)  as  a  receptacle  for  a 
gas  as  defined  in  49  CFR  173.115. 


Cargo  tank  means  a  bulk  packaging 
which: 

(1)  Is  a  tank  intended  primarily  for  the 
carnage  of  Uquids  or  gases  and  includes 
appurtenances,  reinforcements,  fittings, 
and  closures  (for  "tank",  see  49  CFR 
178.345-l{c).  178.337-1,  or  178.338-1. 
as  applicable); 

(2)18  permanently  attached  to  or 
forms  a  part  of  a  motor  vehicle,  or  is  not 
permanently  attached  to  a  motor  vehicle 
but  which,  by  reason  of  its  size, 
construction  or  attachment  to  a  motor 
vehicle  is  loaded  or  unloaded  without 
being  removed  from  the  motor  vehicle; 
and 

(3)  Is  not  fabricated  under  a 
specification  for  cylinders,  portable 
tanks,  tank  cars,  or  multi-unit  tank  car 
tanks. 

Cargo  tank  motor  vehicle  means  a 
motor  vehicle  with  one  or  more  cargo 
tanks  permanently  attached  to  or 
forming  an  integral  part  of  the  motor 
vehicle. 

Contaminate  means  to  corrupt, 
debase,  or  make  impure  by  an 
admixture  of  a  foreign  substance  not 
inherent  to  the  material  in  question. 

Cosmetic  means: 

(1)  An  article  intenJod  to  be  rubbed, 
poured,  sprinkled,  or  sprayed  on, 
introduced  into,  or  otherwise  applied  to 
the  human  body  or  any  part  thereof  for 
cleansing,  beautifying,  promoting 
attractiveness,  or  altering  the 
appearance;  or 

(2)  An  article  intended  for  use  as  a 
component  of  any  such  article;  except 
that  such  term  shall  not  include  soap. 

Device  means  an  instrunient, 
apparatus,  imple.Tient.  machine, 
contrivance,  implant,  in  vitro  reagent,  or 
other  similar  or  related  article, 
including  eny  component,  part,  or 
accessory,  which  is — 

(1)  R.icngnized  in  the  official  National 
Formular)-,  or  the  United  States 
Pharinacopceia,  or  any  supplement  to 
them; 

(2)  I:]!8nded  for  use  in  the  diagnosis 
of  disease  or  other  conditions,  or  in  the 
euro.  laitigfilion.  treatrrjent,  or 
prevention  cf  disya^c,  in  eLimals;  or 

{?■)  Intended  to  affect  the  structii.-e  or 
any  function  of  anir.:e!s,  and  which 
does  not  achieve  any  cf  its  principal 
intended  purpo.ses  through  chsniical 
action  within  or  on  ani.'nais  and  which 
is  not  dependent  upon  l-eing 
metabolized  for  tiie  achievement  cf  any 
of  its  principal  intended  purposes. 

Dmg  mecns: 

(1)  .Articles  recognized  in  tiie  official 
United  States  Pharmacopoeia,  official 
Homeopathic  Phnrmacopofcia  of  the 
United  States,  or  official  National 
Formulary,  or  any  supplemont  to  any  cf 
them; 
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(2)  Articles  intended  for  use  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease  in  man  or  other 
animals; 

(3)  Articles  (other  than  food)  intended 
to  affect  the  structure  or  any  functicm  of 
animals;  and 

(4)  Articles  intended  for  use  as  a 
component  of  any  article  speciBed  In 
paragraph  (1),  (2),  or  (3)  of  this 
definition,  but  does  not  include  devices 
or  their  components,  parts,  or 
accessories. 

Food  means  items,  other  than  drugs  or 
medicines,  intended  or  suitable  for 
consumption  by  humans  or  other 
animals  and  include: 

(1)  Articles  used  for  food  or  drink  for 
animals; 

(2)  Chewing  gum;  and 

(3)  Articles  used  for  the  components 
of  any  such  article. 

Food  additive  means  any  substance 
the  intended  use  of  which  results  or 
may  reasonably  be  expected  to  result, 
directly  or  indirectly,  in  its  becoming  a 
component  or  otherwise  affecting  the 
characteristics  of  any  food  (including 
any  substance  intended  for  use  in 
producing,  manufacturing,  packing, 
processing,  preparing,  troating, 
packaging,  transporting,  or  holding 
food;  and  including  any  source  of 
radiation  intended  for  any  such  use),  if 
such  substance  is  not  generally 
recognized,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  its  safety,  as  having  been 
adequately  shown  through  scientific 
procedures  (or,  in  the  case  of  a 
substance  used  in  food  prior  to  Janu&ry 
1, 1958.  through  either  scientific 
procedures  or  experience  based  on 
common  use  in  food)  to  be  safe  under 
the  conditions  of  its  intended  use; 
except  that  such  term  does  not 
include— 

(1)  A  pesticide  chemical  in  or  on  a 
raw  agricultural  commodity; 

(2)  A  pesticide  chemical  to  the  extent 
that  it  is  intended  for  use  or  is  used  in 
the  production,  storage,  or 
transportation  of  any  raw  agricultural 
commodity; 

(3)  A  color  additive; 

(4)  Any  substance  used  in  accordance 
with  a  sanction  or  approval  granted 
prior  to  the  enactment  of  this  paragraph 
pursuant  to  the  Food  Drug  and  Cosmetic 
Act.  the  Poultry  Product  Inspection  Act 
(21  U.S.Q  451)  or  the  Meat  Inspection 
Act  of  March  4, 1907  (34  Stat.  1260).  as 
amended  and  extended  (21  U.S.C  71); 
or 

(5)  A  new  animal  drug  approved  by 
the  Food  and  Drug  Administration. 

Food  product  means  either  a 
cosmetic,  drug,  device,  food  or  food 


additive,  or  combination  thereof,  as 
defined  in  this  subchapter. 

Implement  of  husbandry  means  a 
motor  vehicle  designed  or  adapted  and 
used  exclusively  for  agricultural 
operations  and  only  incidently  operated 
or  moved  upon  the  highways. 

Mdor  vetiide  includes  a  vehicle, 
machine,  tractor,  trailer,  or  semitrailer, 
or  any  combination  thereof,  propelled  or 
drawn  by  mechanical  power  and  used 
upon  the  highways  in  the  transportation 
of  passengers  or  property.  It  does  not 
include  a  vehicle,  locomotive,  or  car 
operated  exclusively  on  a  rail  or  rails,  or 
a  trolley  bus  operated  by  electric  power 
derived  from  a  fixed  overhead  wire, 
furnishing  local  passenger 
transportation  similar  to  street-railway 
service. 

Nonfood  product  means  any  material 
that  does  not  meet  the  definition  of  a 
food  product. 

Person  means  an  individual,  firm, 
copartnership,  corporation,  company, 
association,  joint-stock  association, 
including  any  trustee,  receiver,  assignee, 
or  similar  representative  thereof. 

Portable  tank  means  a  bulk  packaging 
(except  a  cylinder  having  a  water 
capacity  of  1000  pounds  or  less) 
designed  primarily  to  be  loaded  onto,  or 
on,  or  temporarily  attached  to  a 
transport  vehicle  or  ship  and  equipped 
v\  ith  skids,  mountings,  or  accessories  to 
facilitate  handling  of  the  tank  by 
mechanical  means.  It  does  not  include 
a  cargo  tank,  tank  car,  multi-unit  tank 
car  tank,  or  trailer  carrying  3AX,  3AAX. 
or  3T  cylinders. 

Railroad  fireight  car  means  a  car 
designed  to  carry  freight  or  non- 
possenger  personnel  by  rail,  and 
includes  a  box  car.  flat  car,  gondola  car, 
hopper  car.  tank  car  and  occupied 
caboose. 

Refuse  means  any  discarded  material 
to  be  transported  to  or  disposed  of  in  a 
landfill  or  incinerator,  or  required  by 
law  to  be  transported  to  or  disposed  of 
in  a  landfill  or  incinerator. 

RSPA  means  the  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590. 

Solid  waste  means  any  garbage, 
refuse,  sludge  from  a  waste  treatment 
plant,  water  supply  treatment  plant,  or 
air  pollution  control  facility  and  other 
discarded  material,  including  solid, 
liquid,  semisolid,  or  contained  gaseous 
material  resulting  from  industrial, 
commercial,  mining,  and  agricultural 
operations,  and  from  community 
activities,  or  solid  or  dissolved  material 
in  irrigation  return  flows  or  industrial 
discharges  which  are  point  sources 
subject  to  permits  under  section  402  of 
the  Federal  Water  Pollution  Control  Act. 


as  amended  (86  Stat.  880),  or  source, 
special  nuclear,  w  byproduct  material 
as  defined  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (68  Stat.  923). 

Transport  vehicle  means  a  cargo- 
carrying  vehicle  such  as  an  automobile, 
van.  tractor,  truck,  semitrailer,  tank  car. 
cargo  tank,  or  railroad  freight  car  used 
for  the  transportation  of  cargo  by  any 
mode.  Each  cargo-carrying  body  (trailer, 
rail  car,  tank  etc.)  is  a  separate  transp<»t 
vehicle. 

Transports  or  Transportation  means 
any  movement  of  property  in  commerce 
(including  intrastate  commorce)  by 
motor  vehicle  or  rail  freight  car. 

United  States  means  the  fifty  States, 
the  District  of  Columbia. 
Commonwealth  of  PHierto  Rico,  the 
Virgin  Islands.  American  Samoa, 
Norihem  Mariana  Islands.  Guam,  or  any 
other  territory  or  possession  of  the 
United  States. 

§121.11    Incidwtt  lefMTting. 

(a)  A  carrier  who  has  specific 
knowledge  that  a  shipment  of  food 
product  under  its  control  was 
contaminated  during  transportation 
must,  in  addition  to  notifying  the 
consignee  and  consignor  (see 

§  121.13(e)),  report  in  writing,  on  DOT 
form  F  XXXX.X,  in  duplicate,  to  RSPA 
within  30  days  of  discovering  such 
information. 

(b)  A  person  offering  a  food  product 
for  transportation  who  rejects  a  carrier's 
transport  vehicle,  freight  container,  or 
bulk  packaging  for  the  transportation  of 
its  food  product  because  the  transport 
vehicle,  freight  container,  or  bulk 
packaging  has  the  potential  to 
contaminate  the  food  product  must 
report,  on  DOT  form  F  xxxx.x,  in 
duplicate,  to  RSPA.  within  30  days  of 
such  rejection. 

(c)  A  carrier  whose  transport  vehicle, 
freight  container,  or  bulk  packaging  was 
rejected  due  to  possible  contamination 
must  provide  any  necessary  information 
that  is  needed  for  the  person  to  comply 
with  paragraph  (b)  of  this  section. 

(d)  A  person  who  has  received  or 
rejecled  a  shipment  of  a  food  product  or 
nonfood  product  that  was  transported  in 
violation  of  §  121.13  (a)  or  (b)  must 
report,  on  DOT  form  F  xxxx.x,  in 
duplicate,  to  RSPA,  within  30  days  of 
such  rejection. 

(e)  A  person  making  a  report  under 
this  section  shall  send  the  report  to  the 
Information  Systems  Manager,  DHM-63. 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  Washington.  DC  20590- 
0001;  a  copy  of  the  report  shall  be 
retained,  for  a  period  of  two  years,  at  the 
person's  principal  place  of  business,  or ' 
at  other  places  as  authorized  and 
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approved  in  writing  by  an  agency  of  the 
Department  of  Transportation. 

f  121.13    Communication  raquirwTMnt*. 

(a)  h4o  person  may  offer  for 
transportation  or  transport  a  food 
product  in  a  cargo  tank  unless  the  cargo 
tank  is  permanently  marked,  in  a  clearly 
visible  location,  with  the  words  "Food 
Grade"  or  vtith  a  recognized  food  or 
food-type  name  (e.g..  milk  or  sugar)  in 
letters  at  least  50  mm  (2.0  inches)  in 
height 

(b)  No  person  may  offer  for 
transportation  or  transport  a  nonfood 
product  in  a  car^  tank  marked  "Food 
Grade"  or  marked  with  a  recognized 
food  or  food  type  name  (e.g.,  milk  or 
sugar). 

(c)  Each  person  who  offers  for 
transportation  a  food  product  to  be 
transported  in  a  cargo  tank  that  is  not 
operated  by  that  person  must  disclose  to 
the  carrier  that  the  product  to  be  carried 
is  a  food  product.  Disclosure  can  be 
accomplished  in  the  following  manner: 

(1)  In  a  written  document  signed  by 
both  the  shipper  and  carrier,  provided 
that  both  the  shipper  and  carrier 
maintain  a  copy  of  the  document  on  file, 
at  their  principal  place  of  business,  for 
at  least  3  months  following  the  last 
shipment  This  notification  may  be  used 
to  cover  multiple  shipments  by  the  same 
shipper  and  carrier;  or 

(2)  By  providing  the  carrier  a  shipping 
document  at  the  time  of  pick-up  that 
clearly  states  that  the  product  being 
offered  is  a  food  product  This  shipping 
document  must  be  maintained  by  the 
carrier  in  the  cab  of  the  cargo  tank  motor 
vehicle  for  the  duration  of  the  shipment. 

(d)  Each  person  selling  or  leasing  a 
transport  vehicle,  freight  container,  or 
bulk  packaging  that  has  been  used  to 
transport  a  dedicated  vehicle  product 
(see  §  121.105).  must  disclose  that  fact 
to  any  potential  buyer  or  lessee  in 
writiiu. 

(b)  If  a  food  product  has  been 
contaminated  during  transportation,  the 
carrier  must  notify  the  consignor  and 
the  consignee  of  such  fact,  either  orally 
or  in  writing,  as  soon  as  practicable,  in 
order  that  prompt  actions  may  be  taken 
to  protect  the  public. 

Subpart  B— General  Requirements  for 
Shippers  aiKl  Carriers  of  Food 
Products 

§121.101    Food  products  In  cargo  tanks, 
portable  tanks,  and  tank  cars. 

(a)  No  person  may  offer,  accept  for 
transportation  or  transport  a  food 
product  in  a  cargo  tank,  portable  tank, 
or  tank  car  that — 

(1)  Was  previously  loaded  with  or 
contains  a  nonfood  product;  or 


(2)  Previously  contained  a  food 
product,  unless  the  cargo  tank,  tank  car 
or  portable  tank  is  free  from  all  residues 
from  the  prior  load  so  as  not  to 
contaminate  the  food  product. 

(b)  No  person  may  accept  delivery  of 
a  food  product  frtMn  a  cargo  tank  unless 
the  cargo  tank  is  marked  in  accordance 
with  §121.13  of  this  pail 

(c)  No  person  may  accept  delivery  of 
a  nonfood  product,  except  spoiled  food 
products  that  have  been  transported  for 
disposal,  from  a  cargo  tank  that  is 
marked  in  accordance  with  §  121.13  of 
this  part 

(d)  No  person  may  offer  for 
transportation  or  transport  a  food 
product  in  a  cai;go  tank,  tank  car,  or 
portable  tank  that  is  constructed  of 
materials,  including  its  accessory 
equipment,  that  will  contaminate  the 
food  product. 

1121.103    Uat  of  unacoaptabla  nonfood 
products. 

Ust  of  unacceptable  nonfood 
products.  Unacceptable  nonfood 
products  an  as  follows: 

(a)  A  material  meeting  the  definition 
of  Division  6.1,  Packing  Group  I  or  n, 
ma:terial.  in  49  CFR  171.8,  except  when 
transported  in  accordance  with  49  CFR 
173.4, 173.25.  or  177.841(e); 

(b)  A  material  meeting  the  definition 
of  Division  6.2.  as  defined  in  49  CFR 
171.8; 

(c)  A  material  meeting  the  definition 
of  a  hazardous  waste,  as  defined  in  49 
CFR  171.8;  and 

(d)  SoUd  waste. 

1121.105    Food  products  in  transport 
vehldaa,  freight  containars,  and  bulk 
packaglnga  other  than  cargo  tanks, 
portat>la  tanks,  and  tank  cars. 

(a)  No  person  may  offer,  accept  for 
transportation,  or  transport  a  food 
product  in  the  same  transport  vehicle, 
freight  container,  ot  bulk  packaging 
Mrith  an  tmacceptable  nonfood  product 
listed  in  §  121.103. 

(b)  No  person  may  offer  for 
transportation  or  transport  a  food 
product  in  a  transport  vehicle,  freight 
container,  or  bulk  packaging,  if  it 
contains  a  residue  of  a  material 
identified  in  §  121.103  or  any  other 
previously  loaded  material  that  has  the 
potential  to  contaminate  the  food 
product  unless  it  has  been  cleaned  prior 
to  the  loading  of  the  food  product. 

(c)  No  person  may  offer  for 
transportation  or  transp>ort  a  food 
product  in  the  same  transport  vehicle  or 
freight  container  with  a  package  bearing 
a  KEEP  AWAY  FROM  FOOD  label,  (see 
subchapter  C  of  this  chapter),  unless  the 
packages  are  segregated  in  accordance 
with  the  requirements  in  §  174.680(b)  or 


§  177.841(e)(3)  of  this  chapter,  as 
appropriate. 

1121.107    Ustofdadkatadvehida 
products. 

Ust  of  dedicated  vehicle  products. 
The  dedicated  vehicle  product  is 
asbestos,  meeting  the  definition  of  a 
hazardous  substance  in  40  CFR  171.8. 
when  placed  in  a  transport  vehicle 
without  any  intermediate  form  of 
containment 

1121.109    DMiicatad  vahlda  products. 

No  person  may  offer  for  transportation 
or  transport  any  food  or  nonfood 
product,  except  for  refuse  and  dedicated 
vehicle  products,  in  a  transport  vehicle 
that  has  carried  a  dedicated  vehicle 
product  listed  in  §  121.107. 

SUBCHAPTER  C— HAZARDOUS 
MATERIALS  REGULATIONS 

PART  171— GENERAL  INFORMATION, 
REGULATIONS  AND  DEFINmONS 

10.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1802, 1803, 
1804. 1805, 1808  and  1818: 33  U.S.C  1321; 
49  CFR  parti. 

1171.2    [Amandad] 

11.  hi  49  CFR  171.2.  remove  the 
words  "subchapter  B"  and  add,  in  their 
place,  the  words  "subchapter  A"  in 
paragraphs  (c)  and  (d)(3). 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

12.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803. 1804, 
1805, 1806. 1807. 1808, 1817;  49  CFR  part  1, 
unless  otherwise  noted. 

13.  In  49  CFR  part  173.  remove  the 
words  "subchapter  B"  and  add.  in  their 
place,  the  words  "subchapter  A"  in 
§173.22(a](2)(iv)and 
§173.124(a)(l)(ii)(A). 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

14.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  App  U.S.C  1803, 1804, 
1805, 1806, 1808;  49  CFR  part  1. 

15.  In  49  CFR  part  178.  remove  the 
words  "subchapter  B"  and  add.  in  their 
place,  the  words  "subchapter  A"  in 

$  178.320,  in  the  definiUon  of 
"Manufacturer".  §  178.337-18(a).  and 
§178.345-15(a). 
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PART  ISO-CONTINUING 
QUAUFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

16.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Amhority:  49  U.S.C.  App.  1803;  49  CFR 
parti. 

17.  In  49  CFR  part  180,  remove  the 
words  "subchapter  B"  and  add,  in  their 
place,  the  words  "subchapter  A"  in 

§  180.3  (a),  (b)(3)  and  (b)(5)  and 
S  180.413  (a)(1)  and  (a)(2). 

Issued  in  Washington.  DC  on  May  14, 
1993,  under  authority  delegated  in  49  CFR 
1.53(i). 

Alan  I.  Roberta. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Altachmflnt  to  Pnamble 

Food  Safety  Incident  Report 
DOT  Form  F  xxxx.x 

(A)  Date  of  Incident:  

(B)  Location  of  Incident: 

Address:    


aty:   

State:  

Zip:     

(C)  Consignor's  Information: 

Name:    

Company: 

Address:    

City:   

State: 

21ip:    

Phone:    


Carrier's  Information: 

Name:    

Company: 

Address:    

City:   

State: 

Zip:    

Phone:   


Consignee's  Information: 

Name:    

Company: 

Address:    

City:    

State:  

Zip: 


Phone:    

Page  2  of  DOT  Form  F  xxxx.x 

(D)  Food  Packa^ng  Information: 

Type  of  Packagmg: 

Capacity: 


Product  Name: 
Quantity: 


(F)  Contamination  Information: 

Contaminant: 


Contaminant  Packaging:    - 

How  Contaminated:    

(G)  Rejection  Information: 

Reason  for  Rejection: 

Last  load,  if  nonfood:     — 

Tank  cleaned?:     

(H)  Damages: 

Value  of  lost  product:    — 

Cost  of  dis{>osal: 

Cost  of  cleaning: 


(I)  Description  of  Incident  (including  how  the 
incident  happened,  the  time  it  occurred,  how 
it  was  discovered,  and  any  remedial  actions 
taken): 


(J)    

Signature 
Date 


Company  name  and 
Address     


(E)  Food  Product  Information: 


(FR  Doc.  93-11819  Filed  5-20-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1. 100. 101,  and  104 
[DockM  No.  92N-0406] 

Food  LalMling;  Metric  Labeling 
Requirements 

agency:  Food  and  Drug  Administration, 

HHS. 

ACDON:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  food  labeling  regulations  to 
require  the  use  of  the  most  appropriate 
imits  of  both  the  customary  Lach/pound 
(Avoirdupois  System)  and  the 
International  System  of  Units  (SI)  for  the 
declaration  of  the  net  quantity  of 
contents  on  food  labels.  This  action  is 
being  taken  in  accordance  with  1992 
amendments  to  the  Fair  Packaging  and 
Labeling  Act  (the  FPLA). 
DATES:  Written  comments  by  July  20, 
1993.  The  agency  is  proposing  that  any 
final  rule  that  may  issue  based  on  this 
proposal  become  effective  on  February 
14. 1994. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Taylor,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-158).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-205-5229. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Historical 

The  use  of  metric  units  in  the  United 
States  was  first  authorized  by  law  in 
1866  (Metric  System  Act  of  July  28, 
1866;  14  Stat.  339).  In  1875,  the  United 
States  signed  the  Treaty  of  the  Meter  in 
Paris,  which  established  the 
International  Bureau  of  Weights  and 
Measures  and  recognized  the  meter  as 
the  accepted  international  unit  of 
measure.  However,  the  inch-pound 
system  continued  to  be  the  predominant 
form  of  measurement  in  the  United 
States  (Ref.  1). 

On  August  9, 1968,  the  Metric  Study 
Act  (Pub.  L.  90-472)  was  enacted.  This 
act  directed  the  Secretary  of  Commerce 
to  conduct  a  study  to  determine  the 
advantages  and  disadvantages  of 
increased  use  of  the  SI  metric  system  in 
the  United  States  and  to  submit  a  full 
report  to  Congress  within  3  years.  The 
report,  "A  Metric  America:  A  Decision 


Whose  Time  Has  Come,"  was  submitted 
to  Congress  in  August,  1971.  The 
findings  of  the  study  were  that  "*  *  * 
eventually  the  United  States  will  join 
the  rest  of  the  world  in  the  use  of  the 
metric  system  as  the  predominant 
common  language  of  measurement. 
Rather  than  drifting  to  metric  with  no 
national  plan  to  help  the  sectors  of  our 
society  and  guide  our  relationships 
abroad,  a  carefully  planned  transition  in 
which  all  sectors  participate  voluntarily 
is  preferable"  (Ref.  1). 

On  December  23, 1975,  President 
Gerald  Ford  signed  the  Metric 
Conversion  Act  of  1975  (15  U.S.C. 
205b).  Section  3  of  this  legislation  (as 
amended  on  August  23, 1988)  (Pub.  L. 
100-418)  declared  a  national  policy: 

(1)  to  designate  the  metric  system  of 
measurement  as  the  preferred  system  of 
weights  and  measures  for  United  States  trade 
and  commerce. 

(2)  to  require  that  each  Federal  agency,  by 
a  date  certain  and  to  the  extent  economically 
feasible  by  the  end  of  the  fiscal  year  1992, 
use  the  metric  system  of  measurement  In  its 
procurements,  grants,  and  other  business- 
related  activities  *  •  •. 

(3)  to  seek  out  ways  to  increase 
understanding  of  the  metric  system  of 
measurement  through  educational 
infomation  and  guidance  and  in 
Government  publications;  and 

(4)  to  permit  the  continued  use  of 
traditional  systems  of  weights  and  measures 
in  nonbusiness  activities. 

The  act  directed  the  establishment  of  a 
U.S.  Metric  Board  to  coordinate  the 
nationwide  voluntary  conversion  to  the 
metric  system.  However,  no  time  period 
was  set  within  which  conversion  should 
take  place,  and  no  funds  were 
authorized  to  finance  the  expenses  that 
would  have  been  incurred  in 
conversion. 

fl.  Recent  Developments 

On  August  23. 1988,  Congress  passed 
the  Omnibus  Trade  and 
Competitiveness  Act  (Pub.  L  100-418) 
which  based  on  a  finding  that  world 
trade  was  increasingly  geared  towards 
the  metric  SI  (metric  system).  It  further 
found  that  U.S.  industry  was  often  at  a 
competitive  disadvantage  when  dealing 
in  international  markets  because  of  its 
nonstandard  measurement  system,  and 
that  it  was  sometimes  excluded  from 
these  markets  when  it  was  unable  to 
deliver  goods  which  were  measured  in 
metric  terms.  Consequently,  Congress 
declared  the  SI  to  be  the  preferred 
system  of  weights  and  measures  for  U.S. 
trade  and  commerce.  It  also  required 
that  each  Federal  agency,  by  the  end  of 
fiscal  year  1992,  use  SI  units  in  its 
proouements,  grants,  and  other 
business  related  activities,  except  to  the 
extent  that  such  use  was  impractical  or 


was  hkely  to  cause  significant 
inefficiencies  or  loss  of  markets  to  U.S. 
firms,  such  as  when  foreign  competitors 
are  producing  competing  products  in 
nonmetric  units.  Further,  it  directed 
Federal  agencies  to  seek  out  ways  to 
increase  public  imderstanding  of  the  Si 
through  educational  information  and 
guidance  and  in  Government 
publications,  and  to  permit  the 
continued  use  of  traditional  systems  of 
weights  and  measures  in  nonbusiness 
activities. 

On  July  25. 1991.  President  George 
Bush  issued  Executive  Order  12770, 
"Metric  Usage  in  Federal  Government 
Programs,"  which  designated  the 
Secretary  of  Commerce  to  direct  and 
coordinate  efforts  by  Federal 
departments  and  agencies  to  implement 
Government  SI  usage  in  accordance 
with  section  3  of  the  Metric  Conversion 
Act  (15  U.S.C.  205b),  as  amended  by 
section  5164(b)  of  the  Onmibus  Trade 
and  Competitiveness  Act.  In  support  of 
these  efforts,  all  executive  branch 
departments  and  agencies  of  the  U.S. 
Government  were  specifically  directed, 
among  other  things,  to  use,  to  the  extent 
feasible  by  September  30. 1992.  or  by 
such  other  date  or  dates  established  by 
the  department  or  agency  in 
consultation  with  the  Secretary  of 
Commerce,  SI  units  of  measurement  in 
Federal  Government  procurements, 
grants,  and  other  business-related 
activities.  Other  business-related 
activities  included  all  uses  of 
measiu«ment  units  in  agency  programs 
and  functions  related  to  trade,  industry, 
and  commerce. 

On  February  14, 1992.  the  American 
Technology  Preeminence  Act  of  1991 
(the  ATP  A)  (Pub.  L  102-245)  was 
enacted.  Section  107  of  the  ATPA 
amended  the  FPLA  (15  U.S.C.  1451  et 
seq)  to  require,  among  other  things,  that 
the  most  appropriate  units  of  the  SI  be 
used  as  the  primary  system  for 
measuring  quantity  in  the  declaration  of 
net  quantity  of  contents  on  consumer 
packages.  This  provision  was  to  take 
effect  on  February  14, 1994. 

However,  it  soon  became  clear  that 
these  amendments  had  the  potential  to 
impose  a  significant  economic  burden 
on  U.S.  industry.  Therefore,  on  August 
3. 1992,  President  Bush  signed  Pub.  L. 
102-329  (fJie  technical  amendments) 
which  repealed  section  107  of  the  ATPA 
and  made  technical  amendments  to  the 
FPLA  with  respect  to  its  treatment  of  SI 
units.  As  a  result  of  these  technical 
amendments,  the  FPLA  now:  (1) 
Permits,  in  lieu  of  the  term  "weight"  the 
use  of  the  terra  "mass";  (2)  requires  use 
of  the  most  appropriate  units  of  both  the 
customary  inch-poimd  system  and  the 
SI  for  the  declaration  of  the  net  quantity 
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of  contents;  (3)  removes  the  requirement 
for  the  dual  declaration  (for  example,  24 
oz  (1  lb  8  oz)]  of  the  net  quantity  of 
contents  in  the  customary  inch-pound 
system  of  measure  on  packages  labeled 
in  terms  of  weight  that  contain  less  than 
4  pounds  or  1  gallon,  on  packages 
labeled  in  terms  of  linear  measure,  and 
on  packages  labeled  in  terms  of  the 
measure  of  area;  (4)  permits  the 
statement  of  the  net  quantity  of  contents 
on  random  weight  packages  to  be 
expressed  in  pounds  and  decimal 
fractions  of  a  pound  carried  out  to  not 
mora  than  3  decimal  places  and  makes 
SI  declaration  of  the  net  quantity  of 
contents  on  such  packages  optional;  and 
(5)  exempts  all  foods  packaged  at  the 
retail  store  level  from  the  requirement 
that  the  statement  of  the  net  quantity  of 
contents  include  a  statement  in  terms  of 
SI  units. 

The  technical  amendments  did  not 
change  the  February  14, 1994,  effective 
date  for  the  metric  labeling 
requirements  of  the  ATPA.  However, 
they  provide  that  the  SI  labeling 
requirements  will  have  no  effect  on  the 
sale  or  distribution  of  products  whose 
labels  were  printed  before  the  effective 
date.  Further,  nothing  in  the  technical 
amendments  applies  to  unit  pricing, 
advertising,  recipe  programs,  nutrition 
labeling,  or  other  general  pricing 
information.  Finally,  notMng  in  the 
technical  amendments  is  to  be 
construed  to  require  changes  in  package 
size  or  to  affect  in  any  way  the  size  of 
packages. 

II.  Provisions  of  the  Proposed  Rule 

FDA  is  proposing  to  amend  the  food 
labehng  provisions  in  §  101.105  (21  CFR 
101.105)  by  redesignating  §  101.105  as 
new  §  101.7  and  revising  it  to 
implement  the  provisions  of  the  ATPA 
and  the  technical  amendments 
summarized  in  section  I.  of  this 
document. 

A.  Revised  Section  Heading 

The  agency  is  proposing  to  revise  the 
section  heading  of  proposed  §  101.7  to 
read:  "Declaration  of  net  quantity  of 
contents"  instead  of  the  present 
wording  "Declaration  of  net  quantity  of 
contents  when  exempt."  This  revision  is 
necesr.ary  to  correct  die  title  of  this 
section,  which  does  not  acciu-ately 
reflect  the  provisions  of  the  regulation. 
As  currently  published,  this  section 
contains  many  more  provisions  than  are 
implied  by  the  current  title.  The  section 
provides  general  provisions  for  the 
declaration  of  the  statement  of  net 
quantity  of  contents  on  all  food  labels 
and  contains  no  information  pertaining 
to  when  a  food  is  exempt  from  a 


declaration  of  the  net  quantity  of 
contents. 

The  agency  recognizes  that  there  are 
several  existing  regulations  that 
reference  §  101.105.  Therefore,  the 
agency  is  further  proposing  to  make  the 
necessary  editorial  changes  to  reflect  the 
proposed  redesignation  in  those 
sections  of  the  regulations  in  parts  1, 
100, 101.  and  104. 

B.  SI  Terminology 

The  agency  is  proposing  in  §  101.7  to 
include  the  term  "mass"  or  "masses"  in 
conjunction  with  the  term  "weight"  or 
"weights."  The  technical  amendments 
revised  the  FPLA  by  striking  the  term 
"weight"  or  "weights"  wherever  it 
appeared  and  by  inserting  in  its  place 
the  phrase  "weight  or  mass"  or  "weights 
or  masses."  The  use  of  the  term  "mass" 
in  conjunction  with  the  term  "weight" 
in  the  regulation  will  conform  the 
nomenclature  of  this  regulation  to  the 
definition  specified  by  the  National 
Institute  of  Standards  and  Technology 
(MIST),  Department  of  Commerce.  This 
definition,  which  is  contained  in  the 
NIST  Handbook  No.  44, 1993  ed.. 
paragraph  3.2.1,  Appendix  B,  entitled 
"Specifications.  Tolerances  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  (Ref.  2)  states: 
"The  mass  of  a  body  is  a  measure  of  its 
inertial  proj>erty  or  the  amount  of  matter 
it  contains."  The  inclusion  of  the  term 
"mass"  in  the  regulation  will  permit  the 
use  of  the  more  appropriate  term 
"mass"  when  referring  to  the  measure  of 
the  amount  of  matter  an  object  contains. 

C.  SI  Standards 

The  agency  is  proposing  in  §  101.7(b) 
to  include  the  appropriate  SI  units  of 
mass,  volume,  or  capacity.  The 
proposed  revision  will  require  the 
declaration  of  the  net  quantity  of 
contents  to  be  stated  in  units  of  both  the 
customary  inch-pound  system  and  the 
SI  of  measure  rather  than  the  inch- 
poimd  system  only.  This  proposed 
revision  implements  section  4(a)(2)  of 
the  FPLA,  as  amended,  which  requires 
that  the  net  quantity  of  contents  be 
separately  and  accurately  stated  using 
the  most  appropriate  units  of  both  the 
customary  inch-pound  system  and  the 
SI. 

To  reduce  the  possibility  for 
confusion,  the  agency  tentatively  finds 
that  proposed  §  101.7  should  contain  a 
complete  description  of  the  terminology 
applicable  to  all  fractions  of  units  of  the 
SI,  their  name,  symbol,  and  multiplying 
factor.  This  description  will  permit 
manufacturers  to  identify  the  most 
appropriate  SI  units  for  the  declaration 
of  the  net  quantity  of  contents 
appropriate  to  their  products.  The 


General  Conference  on  Weights  and 
Measures  (CPGM)  of  the  Meter 
Convention,  of  which  the  United  States 
is  a  member,  is  the  definitive  reference 
on  the  SI.  The  CPGM  has  established 
base  units  for  the  SI,  has  established  a 
set  of  prefixes,  has  estabUshed  the 
derived  and  supplementary  units,  and 
has  established  a  comprehensive 
specification  for  the  units  of 
measurement.  Therefore  the  agency  is 
proposing  in  new  §  101.7(d)(2)  to 
provide  this  information  as  a  ready 
reference  to  all  interested  parties.  This 
information  is  also  available  in  the 
following  NIST  Special  Publications: 
"The  International  System  of  Units  (SI)" 
(Ref.  3);  "Guide  for  the  Use  of  the 
International  System  Units"  (Ref.  4); 
"Interpretation  of  the  SI  for  the  United 
States"  (Ref.  5);  and  in  the  final  rule 
entitled.  "Metric  Conversion  Policy  for 
Federal  Agencies"  published  by  the 
Department  of  Commerce  in  the  Federal 
Register  of  January  2. 1991  (56  FR  160) 
(15  CFR  part  19,  subpart  B).  FDA  has 
previously  provided  guidance  on  the 
use  of  SI  units  in  the  form  of 
Compliance  Policy  Guide  (CPG) 
7150.17.  dated  April  1, 1987.  FDA 
intends  that  the  provisions  of  the  final 
rule  based  upon  this  proposal  will 
supersede  the  guidance  of  CPG  7150.17. 

The  agency  is  also  proposing  in 
S 101. 7(m)  to  include  the  acceptable 
abbreviations  that  may  be  used  when 
stating  the  net  quantity  of  contents  in  SI 
units.  This  information  is  also  readily 
available  in  the  publications  listed 
above.  The  agency  is  proposing  to  add 
this  information  to  those  abbreviations 
currently  contained  in  the  regulation  for 
use  in  conjunction  with  the  customary 
inch-pound  system  of  measure  because 
the  FPLA  mandates  the  declaration  of 
the  net  quantity  of  contents  to  be  in  the 
most  appropriate  units  of  both  the 
customary  inch-pound  system  and  the 
SI. 

The  agency  is  proposing  in  new 
§  101. 7(r)  to  provide  a  specific 
conversion  cnart  for  use  in  calculating 
the  conversion  of  SI  quantities  to  inch- 
pound  quantities  and  inch-pound 
quantities  to  SI  quantities.  Uniform 
conversion  factors  are  necessary  to 
ensure  that  net  content  declarations  are 
consistent  from  product  to  product.  For 
example,  the  conversion  from  ounces  to 
grams  must  always  use  the  same  factor, 
28.3495.  and  not  28.00.  28.3.  or  28.35. 
Use  of  one  factor  by  one  manufacturer 
and  a  different  factor  by  another 
manufacturer  would  result  in  different 
SI  quantities  for  the  same  amount  in 
ounces  or  vice  versa  and  would  result 
in  consumer  confusion.  Thus,  the 
proposed  change  will  help  to  eliminate 
this  confusion. 
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The  chart  in  proposed  §  101. 7(r)  it 
derived  from  dM  "M«tric/1ncb-Pouiid 
Converskn  Factors"  sppeariiig  as 
Appendix  A  to  the  "Unilorm  Packasing 
and  Labeling  Regulations" adoptedby 
the  National  Conference  of  Weights  and 
Measures  (NCWM)  which  is  contained 
in  NIST  Handbook  130  (1903)  (]Ref.  6). 
FDA  is  proposing  the  use  of  ttie  NIST 
chart  as  the  speci^c  standard  for 
converting  SI  and  inch-pound  quantities 
over  conversion  charts  produced  by 
other  entities  (both  public  and  private) 
bfif  aii.se  the  U.S.  Department  of 
(ionifnerce  has  been  designated  in 
Fxecutive  Order  12770  to  direct  and 
(.oordinate  efforts  by  Federal 
dHpartments  and  agencies  to  implement 
Governmeni  SI  usage  in  aocordttooe 
with  the  Metric  Conversion  Act  of  1975 
Hnd  the  Oouiibus  Trade  and 
Competitiveness  Act  of  1991.  NIST  is 
iliat  part  of  the  U.S.  Department  of 
'lommerce  most  concwned  with  weights 
'md  measures,  specifically  the 
establishment  and  maintenance  of  U.S. 
standards  of  weights  and  measiires. 

FDA  specifically  soUdts  comments 
concerning  the  rounding  proceduies 
ihat  should  be  used  for  metric/inch- 
pound  conversions,  and  whether  such 
procedures  should  be  included  in  the 
provisions  of  any  final  rule  based  on 
(his  proposal.  At  the  present  time,  the 
agency  rounds  up  (Le..  increases  by  1 
unit  the  last  digit  retained)  whm  the 
digits  to  be  discarded  begin  with  a  5  or 
inore  However.  FDA  is  aware  that  a 
number  of  State  regulatory  agencies 
prefer  to  follow  other  rounding  rules. 
Fur  example,  the  National  Conference 
on  Weights  and  Measiires  (NCWM)  is 
considering  a  revision  of  NIST 
Handbook  130  (Ref.  7)  to  address 
conversion  of  inch-pound  units  to  SI 
units  for  quantity  declarations  on 
packages.  That  revision  pennits  packers 
to  round  down  to  avoid  overstating  the 
net  contents.  Also,  the  revision  differs 
slightly  fit}m  current  FDA  rounding 
prD<:edures  in  another  respect.  When  the 
first  digit  dropped  is  5  followed  by  a 
itiro.  and  the  last  digit  retained  is  an 
even  number,  the  converted  hgun  is 
rounded  dovm  (e.g.,  2.450  rounds  to 
2.4).  Under  other  circumstances  the 
converted  figure  is  rounded  up  (e.g., 
2.550  rounds  to  2.6).  Both  NIST  and 
FDA  rounding  procedures  provide  that 
the  converted  figure  is  rounded  down 
where  the  first  digit  dropped  is  less  than 
5 

Further,  FDA  solicits  comments  about 
whether  significant  digits  should  be 
addressed  in  the  provisions  of  any  final 
rule  based  on  this  proposal.  (The 
American  Heritage  Dictionary  defines 
significant  digits  as  "digits  of  the 
decimal  form  of  a  number  beginning 


with  the  leftmost  nonaero  digit  and 
extending  to  the  right  to  include  all 
digits  warranted  by  the  accuracy  of 
measuring  devices  used  to  obtain  the 
numbers.")  NIST  procedures  (Ref.  7) 
provide  that  it  is  the  packager's 
responsibility  to  select  the  appropriate 
number  of  significant  digits  to  use  in  a 
quantity  declaration.  FDA  generally 
agrees  %vith  this  position.  However,  FDA 
questions  whether  the  final  rule  should 
provide  more  gmdance.  For  example, 
should  the  final  rule  address  the  use  of 
zero  digits  at  the  end  of  a  number? 
FDA's  previously  mentioned  CPG 
7150.17  (p.  7)  contains  the  following 
guidance  about  such  zero  digits: 

(a)  If  the  first  significant  digit  of  tha  metric 
value  is  EQUAL  TO  OR  LARGER  than  the 
first  •ignlficaat  digit  of  the  loch-pound  value, 
round  the  metric  value  to  the  SAME 
NUMBER  of  signifkant  digits  as  there  are  in 
the  lnch-[)ound  value. 

(b)  If  the  first  significant  digit  of  the  metric 
value  is  SMALLER  than  the  first  significant 
digit  of  the  inch-pound  value,  round  the 
metric  value  to  ONE  MORE  significant  digit 
than  is  In  the  Inch-potind  value. 

D.  Examples  of  the  Quantity  of  Contents 
Declaration 

The  agency  is  proposing  in  new 
§  101.7(d)(3)  to  include  specific 
examples  of  the  inch-pound/SI 
declaration  of  the  net  quantity  of 
contents.  These  examples  are  provided 
as  a  convenience  to  interested  persons 
because  the  FPLA,  as  amended,  requires 
the  use  of  the  most  appropriate  units  of 
both  the  customary  inch-pound  system 
and  the  SI  when  declaring  the  net 
quantity  of  contents  on  constmier 
commodities.  This  information  is  also 
contained  in  CPG  7150.17.  Additionally, 
the  agency  is  also  proposing  in  new 
§  101.7(d)(4)  to  provide  an  example  of 
the  Sl/inch-pound  arrangement  of  the 
declaration  of  the  net  quantity  of 
contents  to  clarify  how  this  information 
is  to  be  presented  on  the  label.  The 
addition  of  this  information  to  the 
proposed  revised  regulation  represents 
no  change  in  FDA's  policy. 

The  "e"  mark  that  is  included  in 
examples  in  proposed  §  101.7(d)(3)  is  a 
special  symbol  used  on  packages 
marketed  within  the  European 
Community  (EC).  The  EC  requires  that 
the  "e"  mark  be  at  least  3  millimeters 
(mm)  high  and  appear  in  the  same  field 
as  the  statement  of  the  net  quantity  of 
contents.  For  example:  "Net  Wt  99  g  e 
3.5  oz." 

The  "e"  mark  is  used  by  the  packer 
or  importer  to  provide  a  guarantee  that 
the  package  to  which  it  is  applied  has 
been  made  up  in  accordance  with  the 
"average  system  of  weights  and 
measures,"  which  is  used  in  the  EC  (Ral 


8).  TIm  absence  of  tne  "e"  mark  on  a 

Erodiict  shipped  in  the  EC  would  result 
1  the  shijHnent  being  subjected  to 
customs  inspection  in  each  country  that 
it  entered.  U.S.  companies  that  obtain 
authorization  from  an  EC  member  State 
may  market  their  products  in  the  EC  and 
focitftate  shipment  of  their  products  by 
using  the  "e"  mark  on  their  packages. 
However,  it  has  been  FDA's  policy  not 
to  pwmit  any  intervening  materiel 
between  the  expression  of  measiue  and 
the  actual  amount  of  the  measure,  e.g., 
"Net  Wt  24  o*  (1  lb  8  oz)"  or  "Net  Wt 
24  oc  (1.5  lb)."  within  the  statement  of 
the  net  quantity  of  contents.  However, 
from  in&wmatioD  supplied  by  industry 
through  NIST  (Rat  9).  FDA  tentatively 
concludes  that  it  is  impractical  to 
require  manufacturers  to  maintain  dual 
packaging  for  marketing  their  products, 
i.e.,  one  set  for  U.S.  markets  and  another 
set  for  the  EC  Consequently  the  agency 
is  proposing  in  §  101.7(f)  to  permit  the 
volimtary  placement  of  the  "e"  mark 
within  the  statement  of  the  net  quantity 
of  contents  as  shown  in  the  example 
above  (and  in  proposed  $  101.7(d)(3) 
and  (d)(4))  by  thoae  manufacturers  that 
intend  to  market  products  in  the  EC 
FDA  advises  that  compliance  with  the 
provisions  proposed  below  does  not 
necessarily  ensure  that  a  package  to 
which  it  is  applied  has  been  made  up 
in  accordance  with  the  "average  system 
of  weights  and  measures,"  which  is 
used  in  the  EC. 

E.  Use  of  Decimal  Fractions 

The  agency  is  proposing  in 
S  101.7(d)(1)  to  permit  the  expression  of 
decimal  fractions  in  the  declaration  of 
the  net  quantity  of  contmits  to  be  made 
to  not  more  than  3  decimal  places  rather 
than  to  not  more  than  2  decimal  places 
as  is  currently  required.  The  proposed 
revision  responds  to  amended  section 
4(a)(3)(A)(ii)  of  the  FPLA.  which 
permits  the  use  of  3  decimal  places  for 
the  expression  of  the  net  quantity  of 
contents  for  random  weight  generated 
packages  when  expressed  in  terms  of 
pounds  and  decimal  fractions  of  a 
pound.  The  expression  of  decimal 
tractions  to  3  places  is  the  position  of 
the  NCWM  concerning  the  declaration 
of  the  net  quantity  of  contents  as 
expressed  in  NIST  Handbook  130. 
Accordingly,  FDA  is  proposing  the 
changes  in  §  101.7(d)(l}  pursuant  to  the 
FPLA.  as  amended,  and  to  make  this 
regulation  compatible  with  other 
Federal  agencies'  interpretations 
concerning  the  use  of  decimal  fractions 
in  the  declaration  of  the  net  quantity  of 
contents.  The  proposed  revision 
represents  a  change  in  FDA's  policy 
concerning  the  declaration  of  decimal 
fractions  in  the  statement  of  tlie  net 
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quantity  of  contents.  The  agency  is  also 
proposing  to  make  this  change  in 
§  101. 7(j)  for  consistency. 

F.  SI  Equivalents 

The  agency  is  proposing  in  $  101.7(f) 
to  include  the  SI  equivalents  to  the 
inch-pound  terms  used  in  the 
regulation.  In  this  paragraph,  for 
example,  the  regulation  maintains 
packages  having  a  principal  display 
panel  of  5  square  inches.  The  agency  is 
parenthetically  adding  the  SI  equivalent 
of  32  cm^.  The  proposed  revision  will 
provide  interested  parties  with  the  SI 
equivalents  to  these  inch-pound  terms 
calculated  using  the  appropriate 
conversion  factors.  The  proposed 
revision  conforms  to  the  requirements  of 
Executive  Order  12770  to  use  SI  units  of 
measurement  in  all  Federal 
Government,  business-related  activities. 
Such  activities  include  the  use  of  such 
units  in  agency  programs  and  functions 
related  to  trade,  industry,  and 
commerce.  The  addition  of  this 
information  to  the  proposed  revised 
regulation  does  not  represent  a  change 
in  FDA's  policy.  The  agency  is  also 
proposing  in  §  101. 7(i),  (1),  and  (q)  to 
include  the  SI  equivalents  to  the 
customary  inch-pound  terms. 

G.  Editorial  Changes 

The  agency  is  proposing  in  §  101.7(e) 
to  include  the  word  "display"  after  the 
word  "alternate  principal."  The 
proposed  revision  is  an  editorial  change 
to  clarify  that  the  term  "display  panel" 
applies  to  both  the  principal  display 
panel  as  well  as  the  alternate  principal 
display  panel.  The  proposed  addition  of 
this  word  to  the  revised  regulation  is 
only  for  clarity  and  does  not  represent 
a  change  in  FDA's  policy. 

Section  4(a)(3)(A)  of  the  FPLA  no 
longer  requires  that  all  packages  that 
contain  less  than  4  pounds  or  1  gallon 
bear  a  dual  declaration  of  the  net 
quantity  of  contents  in  terms  of  the 
customary  inch-pound  system  of 
measure  (for  example,  in  total  ounces 
and  in  the  largest  whole  unit  with  any 
remainder  in  terms  of  ounces  or 
common  or  decimal  fractions  of  the 
largest  whole  unit,  as  appropriate). 
Consequently,  the  agency  believes  that 
this  dual  declaration  of  the  net  quantity 
of  contents  in  terms  of  the  Avoirdupois 
system  should  not  be  required  by 
regulation.  FDA  believes  that  retention 
of  this  requirement  by  regulation  would 
not  be  consistent  with  the  law  and  is  no 
longer  required  to  facilitate  value 
comparisons  Accordingly,  the  agency  is 
proposing  to  delete  the  requirement  for 
a  dual  declaration  of  the  net  quantity  of 
contents  in  the  customary  inch-pound 
system  of  measure  from  the  regulation. 


The  proposed  deletion  from  the 
regulation  represents  a  change  in  FDA's 
policy  in  response  to  the  FPLA,  as 
amended. 

The  agency  is  proposing  in  $  101. 7(n) 
to  p>ermit  the  dual  inch-pound 
declaration  of  the  net  quantity  of 
contents  on  a  voluntary  basis  as  a 
convenience  to  consumers.  The  agency 
is  also  proposing  in  $  101. 7(n)  examples 
of  the  voluntary  dual  declaration  of  the 
net  quantity  of  contents  for  packages 
containing  less  than  4  pounds  or  1 
gallon.  Because  the  proposed  revised 
regulation  does  not  require  such  dual 
declarations,  examples  of  such  dual 
declarations  are  no  longer  necessary. 
The  agency  is  requesting  conmients  on 
whether  it  should  permit  voluntary  dual 
declaration  as  proposed  below. 
Depending  on  the  comments  that  are 
submitted,  the  agency  may  delete  the 
provisions  for  voluntary  dual  quantity 
declaration  from  the  final  rule. 

The  agency  is  proposing  to  remove 
the  provision  in  the  regulation 
(§  10l.l05(p))  that  provides  for  the  use 
of  SI  units  as  an  alternative  declaration 
of  the  net  quantity  of  contents.  The 
FPLA,  as  amended,  requires  the  use  of 
the  most  appropriate  units  of  both  the 
customary  inch-pound  system  and  SI 
units  for  the  declaration  of  the  net 
quantity  of  contents.  Consequently,  the 
existing  provisions  are  obsolete. 

Further.  FDA  is  proposing  to  make 
use  of  the  term  "net  weight"  optional. 
This  term  has  been  required  for  many 
years  to  modify  all  declarations  of 
quantity  of  contents  in  terms  of  weight. 
The  agency  no  longer  believes  this  term 
is  necessary  to  avoid  consumer 
confusion  because  the  required  presence 
of  the  declaration  in  SI  units  will  make 
the  fact  that  the  declaration  is  in  terms 
of  weight  or  mass  rather  than  in  terms 
of  fluid  measure. 

H.  Exemption  From  SI  Labeling 
Requirements 

The  agency  is  proposing  in 
§  101.7(t)(l)  to  cxeiTipt  all  foods 
packaged  at  the  rbtail  store  levol  from 
the  requiremont  ihat  the  statement  of 
the  net  quantity  of  ccntents  include  a 
statement  in  ternn.s  of  tlie  SI  metric 
system  of  measura.  This  proposed 
exemption  implements  new  section 
4(a)(6)  of  the  FPL.A,  which  specifically 
exempts  all  foods  packaged  at  the  retail 
store  level  from  the  r-i^quirement  that  the 
statement  of  net  quantity  of  contents 
include  a  statement  in  terms  of  SI  units. 

m.  Exclusions  From  SI  Labeling 
Requirements 

The  agency  is  proposing  to  provide 
specific  exclusions  to  the  requirements 
for  the  use  of  the  SI  units  when 


declaring  the  net  quantity  of  contents. 
Section  2  of  the  technical  amendments 
specifically  excluded:  Unit  pricing, 
advertising,  recipe  programs,  nutrition 
labeling,  and  other  general  pricing 
information  from  the  requirements  of 
the  amendments  concerning  the  use  of 
the  SI  units  when  declaring  the  net 
quantity  of  contents.  Accordingly,  the 
agency  is  proposing  to  include  these 
exclusions  in  new  §  101.7(t)(2). 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  htfve  a  significant  efl'ect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Economic  Impact 

As  required  by  the  Regulatory 
Flexibility  Act  and  Executive  Orders 
12291  and  12612,  FDA  has  examined 
the  economic  implications  of  the 
proposed  rule  to  amend  part  101.  The 
Regulatory  Flexibility  Act  requires 
regulatory  relief  for  small  businesses 
where  feasible.  Executive  Order  12291 
compels  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking,  and  Executive  Order 
12612  requires  Federal  agencies  to 
ensure  that  Federal  solutions,  rather 
than  State  or  local  solutions,  are 
necessary.  The  agency  finds  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  by  Executive  Order  12291.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  FDA 
has  determined  that  this  proposed  rule 
may  have  a  significant  adverse  impact 
on  small  businesses.  Finally,  because 
this  regulation  applies  to  food  for 
interstate  commerce  ai^d  individual 
State  regulations  would  hinder 
interstate  commerce,  FDA  finds  that 
there  is  no  substantial  federalism  issue 
which  would  require  an  analysis  under 
Executive  Order  12612. 

A.  Costs 

Congress  established  February  14, 
1994,  as  the  effective  date  for  the  ATPA. 
FDA  has  opted  to  delay  the  application 
of  certain  requirements  of  iho  Nutrition 
Labeling  and  Education  Act  of  1990  (the 
1990  amendments)  until  May  8, 1994. 
Therefore,  most  firms  will  be  able  to 
make  label  changes  reP.ecting  both  the 
1990  amendments  and  tlie  technical 
amendments,  thus  incurring  no 
additional  costs  of  compliance 
associated  with  the  technical 
amendments  However,  manufacturers 
of  foods  exempted  from  the 
requirements  of  section  4Q3{q)  of  the  act 
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may  incur  costs  in  compl^g  with  the 
SI  r«qiiir«fn«nts  of  the  technical 
amendments  to  the  FPLA.  Such  foods 
could  include  foods  with  no  nutritional 
value,  foods  packaged  in  small 
packages,  medical  foods,  certain  infiemt 
formulas,  raw  agriculttiral  commodities 
and  raw  fish,  and  foods  manufactured 
by  small  businesses  exempted  under 
section  403(q)(5)(D)  of  the  act  There  are 
approximately  500  medium  and  large 
firms  that  would  incur  the  additional 
administrative  and  printing  costs  of 
complying  with  the  technical 
amendments.  The  agency  estimates  that 
administrative  costs  will  be 
approximately  $215  per  medium  firm 
and  $1,575  per  large  firm,  or  a  total  of 
$245,000  for  all  affected  firms.  Printing 
costs  for  this  regulation  will  be 
approximately  $520,000.  FDA  estimates 
the  total  costs  of  compliance  of  the 
technical  amendments  to  be  $765,000. 
The  agency  does  not  have  the 
information  to  determine  that 
compliance  with  the  technical 
amendments  would  be  impracticable  for 
these  firms. 

The  1 990  amendments  exempted 
foods  produced  by  small  businesses, 
defined  as  firms  with  annual  gross  sales 
of  $500,000  or  less,  or  sales  ofmore  than 
$500,000  annually  with  less  than 
$50,000  in  food  sales.  However,  the 
technical  amendments  did  not 
specifically  exempt  foods  produced  by 
small  businesses.  Therefore,  FDA,  as 
required  by  the  Regulatory  Flexibility 
Act,  has  examined  the  impact  of  the 
proposed  regulations  on  small  firms. 

There  are  approximately  8,100  small 
films  that  are  exempt  from  the 
requirements  of  mandatory  nutrition 
labeling  that  would,  therefore,  incur  the 
costs  of  complying  with  the  technical 
amendments.  There  are  three  categories 
of  cost  associated  with  label  changes; 
Administrative  costs,  printing  costs,  and 
inventory  disposal  costs.  Administrative 
costs  are  the  dollar  value  of  the 
incremental  administrative  effort 
expended  in  order  to  comply  with  a 
regulation.  Printing  costs,  which 
include  label  redesign  costs,  are  the 
costs  of  printing  new  labels  and  may  be 
minimiziad  if  adequate  time  is  given  for 
firms  to  incorporate  these  changes  into 
planned  label  changes.  Inventory  costs 
are  the  costs  of  disposal  of  existLag 
labels  where  firms  have  inventories  that 
outlast  the  compliance  period. 
Inventory  costs  can  be  minimized  by 
allowing  sufficient  time  for  firms  to 
exhaust  existing  stocks  of  labels.  Under 
the  technical  amendmenU.  all  label 
stocks  existing  on  February  14, 1994, 
may  be  used  until  exhausted.  Therefore, 
these  requirements  need  not  cause  firms 
to  incur  label  inventory  loss. 


Administrative  costs  are  typically 
smaller  with  longer  comphance  periods. 
Using  a  model  generated  for  FDA  by 
Research  Triangle  Institute  (RTl),  the 
agency  determines  thai  small  firms 
would  incur  administrative  costs  of 
$215  per  firm  or  a  total  of  approximately 
$1.7  million  for  all  affected  firms  (Ref. 
10). 

Printing  costs,  which  are  primarily 
redesign  costs,  are  reduced  by  a  longer 
compliance  period  because  firms  can 
incorporate  mandated  label  changes  into 
planned  label  changes.  This  would  be 
possible  for  only  a  few  small  firms, 
perhaps  as  much  as  20  percent  (Ref.  10). 
The  average  small  firm  maintains  19 
months  of  label  inventory  but  redesigns 
its  labels  once  every  30  months  (Ref. 
10).  Therefore,  printing  costs  will  not  be 
significantly  reduced  by  allovring  firms 
to  use  up  existing  stocks  of  labels.  Using 
a  model  generated  for  FDA  by  RTI  and 
assuming  a  one-color  change,  the  agency 
determines  that  printing  costs  for  small 
firms  will  be  appnudmataly  $7.5  million 
(Ref.  10). 

Thus.  FDA  estimates  that  the  total 
costs  to  small  firms  for  the  technical 
amendments  to  be  approximately  $9.2 
million.  For  these  small  firms,  this 
could  represent  a  significant  cost 
imposition.  In  the  summer  of  1992,  FDA 
held  small  business  forums  in  response 
to  the  costs  of  the  1990  amendments. 
FDA  received  77  comments  in 
testimony  and  in  writing.  These 
comments  indicate  that  small  firms 
operate  with  low  profit  margins, 
between  .5  percent  and  5  percent  of 
sales.  For  a  small  firm  with  sales  of 
$100,000,  a  requirement  for  SI  labeling 
could  reduce  annual  profits  by  as  much 
as  one-third.  Such  a  reduction  in  profits 
could  hinder  the  growth  of  a  small  firm. 

FDA  recognizes  that  the  costs  of 
compliance  with  the  SI  metric 
requirement  could  be  significant  for 
some  small  businesses.  Li  the  legislative 
history  of  the  1992  technical 
amendments,  there  was  a  discussion  of 
the  fact  that  under  the  FPLA,  the 
Secretary  of  Health  and  Human  Services 
(and  FDA,  by  delegation)  has  the 
authority  to  exempt  businesses  from  the 
SI  requirements  if  compliance  will 
re,sult  in  economic  hardship  or 
significant  cost  (138  Congressional 
Record  H5345  (daily  ed.  June  29, 1992)). 
As  one  Congressman  noted,  the  goal  of 
SI  labeling  is  competitiveness,  so  it  is 
important  to  avoid  any  anticompetitive 
effects. 

Thus,  FDA  is  prepared  to  include  an 
exemption  in  proposed  §  101.7  if 
comments  demonstrate  that  compliance 
with  the  new  requirements  of  section  4 
of  the  FPLA  is  impracticable  or  not 
necessary  for  adequate  protection  of 


consumers  (section  5(b)  of  the  FPLA  (15 
U.S.C.  1454(b)).  However,  the  agency 
notes  that  this  exemption  is  intended  to 
be  granted  only  in  exceptional 
circumstances  (138  Congressional 
Racord  H5345).  Comments  that  sirpport 
an  exemption,  in  addition  to  presenting 
information  that  FDA  can  use  to  define 
the  size  of  firms  eligible  for  the 
exemption  should  provide  information 
to  support  that  a  finding  of  exceptional 
circumstances  is  appropriate  in  this 
instance.  Based  on  the  information 
presently  available,  however,  FDA  is 
unable  to  conclude  that  exceptional 
circumstances  exist  for  small  firms  that 
would  make  compliance  with  the 
requirements  of  the  proposed  rule 
iinpracticable. 

The  agency  finds  that  this  proposed 
rule  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  FDA  concludes 
these  actions  may  have  a  significant 
adverse  impact  on  small  businesses  as 
defined  by  the  Regulatory  Flexibility 
Act. 

B.  Benefits 

There  are  no  health  and  safiaty 
benefits  of  this  regulation.  Although 
these  regulations  move  the  United 
States  closer  to  the  SI  system  and,  thus, 
harmonization  with  international 
markets,  these  requirements  alone 
cannot  be  construed  as  causing  any  of 
the  benefits  of  such  harmonization. 
Manufacturers  already  have  the  option 
of  using  SI  units  of  measurement 
Further,  manufacturers  of  products  sold 
internationally — either  exported  out  of 
the  United  States  or  imported  to  the 
United  States— will  most  likely  have 
several  labels  for  different  countries 
because  of  other  requirements  such  as 
language,  standard  package  sizes,  and 
nutrition  information.  Amending  the 
requirements  for  declaration  of  net 
quantity  of  contents  statements  will  not 
significantly  reduce  the  costs  of 
maintaining  multiple  labels  for 
international  trade.  Therefore,  based  on 
the  information  presently  available  FDA 
concludes  that  there  are  no  benefits  of 
this  regulation. 

VI.  Comments 

.  Interested  persons  may,  on  or  before 
July  20,  1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  above 
office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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Vn.  KaieraacM 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Cooper  B.  R.,  The  Metric  Converaion 
Act  of  1975.  Legislative  History  and 
Implementation  1970-1080,"  Report  No.  80- 
0203  SPR.  Congressional  Research  Sarvioe. 
The  Library  of  Congress,  Washlngtoo,  DC. 
August  31, 1978,  Updated  October  24, 1980. 

2.  NIST  Handbook  44, 1993  ed, 
"Speciflcations,  Tolerances,  and  Other 
Technical  Requirements  for  Weighing  and 
Measuring  Devices,"  U.S.  Department  of 
Commerce,  NIST,  Gaithersbuig,  MD,  October 
1992. 

3.  NIST  Special  Publication  330. 1991  ed.. 
"The  International  System  of  UniU  (SI)." 
U.S.  Department  of  Commerce,  NIST, 
Caithersburg,  MD,  August  1991. 

4.  NIST  Special  Publication  811,  "Guide 
for  the  Use  of  the  International  System  of 
Units,"  U.S.  Department  of  Commerce,  NIST, 
Gaitheraburg,  MD,  September  1991. 

5.  NIST  Special  Publication  814, 
"Interpretation  of  the  SI  for  the  United  States 
and  Metric  Conversion  Policy  tat  Federal 
Agencies,"  U.S.  Department  of  Commerce, 
NIST,  Caithersburg,  MD,  October  1991. 

6.  NIST  Handbook  130, 1993.  "Uniform 
Laws  and  Regulations,"  U.S.  Department  of 
Commerce,  NIST,  Caithersburg.  MD,  October 
1392. 

7.  Letter  from  Edward  C.  Heffron, 
Chairman  NCWM  SI  Working  Group,  NCWM, 
March  19, 1993. 

8.  Council  Directive  of  20  January  1976, 
The  Council  of  The  European  Coaununities, 
Article  5,  Official  Journal  of  the  European 
Communities,  21.2.76,  No  L46/2. 

9.  Letter  bom  Crabtree  and  Evelyn,  Ltd., 
November  18, 1989. 

10.  RTI,  "Compliance  Costs  of  Pood 
Labeling  Regulations,"  TOA  Contract  Na 
223-67-2097,  Project  OfBcei^-Richard  A. 
Williams,  ]r.,  December  1990. 

LiitofSubiects 

21  CFR  Part  1 

Cosmetics,  E)rugs,  Exports,  Food 
labeling.  Imports,  Labeling,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  100 

Administrative  practice  and 
procedure,  Food  labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  101 

Food  labeling.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  104 

Pood  grades  and  standards.  Frozen 
foods,  Nutrition. 

Therefore,  under  the  Federal  Fof)d. 
Ehug,  and  Cosmetic  Act,  the  Fair 
Packaging  and  Labeling  Act,  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  pans  1. 100. 101.  and  104  be 
amended  as  ibllo%v8: 

PART  1— GENERAL  ENFORCEMENT 
REGULATIONS 

1.  The  authority  citation  for  21  CFR 
part  1  continues  to  read  as  follows: 

Authority:  Sees.  4,  5. 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453. 
1454, 1455);  sees.  201.  403,  502.  505,  512. 
602,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.SC.  321,  343,  3&2,  355. 
360b,  362,  371):  sec  215  of  the  Public  Health 
Service  Act  (42  U.S.C  216). 

2.  Section  1.1  is  amended  by  revising 
paragraph  (c)  to  reed  as  follows: 

fl.1    GeneraL 

•        •        •        •        • 

(c)  The  definition  of  package  in  S 1-20 
and  of  principal  display  panel  in 
§§  101.1,  201.60,  501.1.  701.10  and 
801.60  of  this  chapter:  and  the 
requirements  pertaining  to  imifcrm 
location,  lack  of  qualification,  ar.d 
separation  of  the  net  quantity 
declaraUon  in  §§  101.7(f),  201.62(e), 
501.105(f),  701.13(f)  and  8G1.62'e)  of 
this  chapter  to  type  size  requirements 
for  net  quantity  declaration  in 
§§  101.7(0,  201.62(h),  501.105(1). 
701.13(i)  and  801.62(h)  of  this  chapter, 
to  initial  statement  of  ounces  in  the  dual 
declaration  of  net  quantity  in 
$$  201.62(i)  and  (k).  501.10S(j)  and  (m). 
701.13(j)  and  (m)  and  801.82(1)  end  (k) 
of  this  chapter,  to  Laitial  statement  of 
inches  in  declaration  of  net  quantity  in 
.  $§201.62(m).  701.13(c),  and  801.62(m) 
of  this  chapter,  to  initial  statement  of 
square  inches  in  declaration  of  net 
quantity  in  §§  201.62(d),  701.13(p)  and 
801.62(n)  of  this  chapter,  to  prohibition 
of  certain  supplemental  net  quantity 
statements  in  §§  101.7(d),  201.62(o), 
501.105(o),  701.13(q)  and  801.62(o)  of 
this  chapter  and  to  servings 
representations  in  §  501.8  of  this  chapter 
are  provided  for  solely  by  the  Fair 
Packaging  and  Labeling  Act.  The  other 
requirements  of  this  part  are  issued 
under  both  the  Fair  Packaging  and 
Labeling  Act  and  the  Federal  Food, 
Drag,  and  Cosmetic  Act,  or  by  the  latter 
act  solely,  and  are  not  limited  in  their 
apphcation  by  section  10  of  the  Fair 
Packaging  and  Labeling  Act. 

11.20    [AiiMndMll 

3.  Section  1.20  Presence  of  mandatory 
label  information  is  amended  In 
paragraph  (e)  by  removing 

"§  101.105(f)"  and  adding  in  its  place 
"101.7(f)". 

4.  Section  1.24  is  amended  by  revising 
'paragraphs  (a)(2),  (aM5)(Ui),  and  (a)(6)(i); 

by  removing  and  reserving  paragraph 
(a)(6)(li),  by  revising  paragraphs 


(a)(6)(Ui).  (aM7)(i)  and  (a)(7)(ii):  by 
removug  paragraph  (a)(7)(ui):  by 
revismg  paragrapfi  (a)(8).  (a)(9)(ii),  and 
(a)(10)(i);  by  removing  and  reserving 
paragraph  (a)(10)(ii);  by  revising 
paragraphs  (a)(10)(iu),  (a)(ll).  (a)(12)^ 
and  (a)(13)(i):  by  removing  and 
reserving  paragraph  (a)(13)(ii);  and  by 
revising  paragraph  (a)(13)(iii)  to  read  as 
follows: 

11.24    Exemptions  from  requtrad  label 


(a)*  •  • 

(2)  Random  food  packages,  as  defined 
in  §  101. 7(j)  of  this  chapter,  bearing 
labels  declaring  net  weight,  price  per 
unit  or  multiple  units,  and  total  price 
shall  be  exempt  from  the  type  size  and 
placement  reouirements  of  §  101.7  of 
this  chapter  it  the  acouvte  statement  of 
net  weight  is  presented  conspicuously 
on  the  principal  display  panel  of  the 
package.  In  the  case  of  food  packed  in 
random  packages  at  one  place  for 
subsequent  shipment  and  sale  at 
another,  the  price  sections  of  the  label 
may  be  lefl  blank  provided  they  are 
filled  in  by  the  seller  prior  to  retail  sale. 
This  exemption  shall  also  apply  to 
uniform  weight  packages  of^cheese  and 
cheese  products  labeled  in  the  same 
manner  and  by  the  same  type  of 
equipment  as  random  food  packages 
exempted  by  this  pcu^graph  (a)(2) 
except  that  the  labels  shall  bear  a 
declaration  of  price  per  unit  and  not 
price  per  multiple  units. 
•        •        •        •        • 

(5)«  •  ' 

(iii)  Soft  drinks  packaged  in  bottles 
which  display  other  required  label 
information  only  on  the  closiu«  shall  be 
exempt  from  the  placement 
requirements  for  the  declaration  of 
contents  prescribed  by  §  101.7(f)  of  this 
chapter  if  the  required  content 
declaration  is  blown,  farmed,  or  molded 
into  the  surface  of  the  bottle  in  close 
proximity  to  the  closure. 

(6)(i)  Ice  cream,  frencfa  ice  cream,  ice 
milk,  fruit  sherbets,  water  ices, 
quiescently  frozen  confections  (with  or 
without  dairy  ingredients),  special 
dietary  frozen  desserts,  and  products 
made  in  semblance  of  the  foregoing, 
when  measured  by  and  packaged  in  1/ 
2-liquid  pint  and  1/2-gallon  measure- 
containen.  as  defined  in  the  "Measure 
Container  Code  of  National  Institute  of 
Standards  and  Technology  (NIST) 
Handbook  44,"  Specifications, 
Tolerances,  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices,  Sec.  4.43  "Measure- 
Containers,"  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
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S52(a)  and  1  CFR  part  51,  are  exempt 
from  the  requirements  of  $  101.7(b)(2)  of 
this  chapter  to  the  extent  that  net 
contents  of  8-fluid  ounces  and  64-fluid 
ounces  (or  2  quarts)  may  be  expressed 
a%l/2  pint  and  1/2  gallon,  respectively. 
Copies  are  available  from  the  Office  of 
Food  LabeUng,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-150),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  St.  NW., 
suite  700,  Washington,  DC 

(ii)  (Reserved) 

(iii)  The  foods  named  in  paragraph 
(a)(6)(i)  of  this  section,  when  measured 
by  and  packaged  in  1/2-liquid  pint,  1- 
liquid  pint,  1-liquid  quart,  1/2-gallon, 
and  1-gallon  measured-containers,  as 
defined  in  the  "Measure  Container  Code 
of  National  Institute  of  Standards  and 
Technology  Handbook  44," 
Specifications,  Tolerances,  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,  Sec.  4.43 
"Measure-Containers,"  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51, 
are  exempt  from  the  requirement  of 
S  101.7(f)  of  this  chapter  that  the 
declaration  of  net  contents  be  located 
within  the  bottom  30  percent  of  the 
principal  display  panel.  Copies  are 
available  from  the  Office  of  Food 
Labeling,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-150).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St.  NW.. 
suite  700.  Washington,  DC. 

(7)(i)  Milk,  cream,  light  cream,  coffee 
or  table  cream,  whipping  cream,  light 
whipping  cream,  heavy  or  heavy 
whipping  cream,  sour  or  cultured  sour 
cream,  half-and-half,  sour  or  cultured 
half-and-half,  reconstituted  or 
recombined  milk  and  milk  products, 
concentrated  milk  and  milk  products, 
skim  or  skimmed  milk,  vitamin  D  milk 
and  milk  products,  fortified  milk  and 
milk  products,  homogenized  milk, 
flavored  milk  and  milk  products, 
buttermilk,  cultured  buttermilk, 
cultured  milk  or  culturred  whole 
buttermilk,  low-fat  milk  (0.5  to  2.0 
percent  butterfat),  and  acidified  milk 
and  milk  products,  when  packaged  in 
containers  of  8-  and  64-nuid  ounce 
capacity,  are  exempt  from  the 
requirements  of  $  101.7(b)(2)  of  this 
chapter  to  the  extent  that  net  contents 
of  8  fluid  ounces  and  64  fluid  ounces  (or 
2  quarts)  may  be  expressed  as  1/2  pint 
and  1/2  gallon,  respectively. 

(ii)  The  products  listed  in  paragraph 
(a)(7)(i)  of  this  section,  when  packaged 
in  glass  or  plastic  containers  of  1/2-pint, 


1-pint,  l-quart,  1/2-gallon,  and  1-gallon 
capacities  are  exempt  from  the 
placement  requirement  of  §  101.7(0  of 
this  chapter  that  the  declaration  of  net 
contents  be  located  within  the  bottom 
30  percent  of  the  principal  display 
panel,  provided  that  other  required  label 
information  is  conspicuously  displayed 
on  the  cap  or  outside  closure  and  the 
required  net  quantity  of  contents 
declaration  is  conspicuously  blown, 
formed,  or  molded  into  or  permanently 
applied  to  that  part  of  the  glass  or 
plastic  container  that  is  at  or  above  the 
shoulder  of  the  container. 

(8)  Wheat  flour  products,  as  defined 
by  §§  137.105, 137.155, 137.160. 
137.165. 137.170, 137.175, 137.180, 
137.185, 137.200.  and  137.205  of  this 
chapter,  packaged  in  conventional  2-, 
5-.  10-,  25-.  50-.  and  100-pound 
packages  are  exempt  from  the  placement 
requirement  of  §  101.7(f)  of  this  chapter 
that  the  declaration  of  net  contents  be 
located  within  the  bottom  30  percent  of 
the  area  of  the  principal  display  panel 
of  the  label. 

(9)*  •  • 

(ii)  Twelve  shell  eggs  packaged  in  a 
carton  designed  to  hold  1  dozen  eggs  are 
exempt  from  the  placement 
requirements  for  the  declaration  of 
contents  prescribed  by  §  101.7(f)  of  this 
chapter  if  the  required  content 
declaration  is  otherwise  placed  on  the 
principal  display  panel  of  such  carton 
and  if.  in  the  case  of  such  cartons 
designed  to  permit  division  by  retail 
customers  into  two  portions  of  one-half 
dozen  eggs  each,  the  required  content 
declaration  is  placed  on  the  principal 
display  panel  in  such  a  manner  that  the 
context  of  the  content  declaration  is 
destroyed  upon  division  of  the  carton. 

(10)  •  •  * 

(i)  hi  8-ounce  and  in  1 -pound 
packages  is  exempt  from  the 
requirements  of  §  101.7(f)  of  this  chapter 
that  the  net  contents  declaration  be 
placed  within  the  bottom  30  percent  of 
the  area  of  the  principal  display  panel; 

(ii)  [Reservea] 

(iii)  In  4-ounce,  8-ounce,  and  1-pound 
packages  with  continuous  label  copy 
wrapping  is  exempt  from  the 
requirements  of  §§  101.3  and  101.7(f)  of 
this  chapter  that  the  statement  of 
identity  and  net  contents  declaration 
appear  in  lines  generally  parallel  to  the 
base  on  which  the  package  rests  as  it  is 
designed  to  be  displayed,  provided  that 
such  statement  and  declaration  are  not 
so  positioned  on  the  label  as  to  be 
misleading  or  difficult  to  read  as  the 
package  is  customarily  displayed  at 
retail. 

(11)  Margarine  as  defined  in  §  166.110 
of  this  chapter  and  imitations  thereof  in 
1-pound  rectangular  packages,  except 


for  packages  containing  whipped  or  soft 
margarine  or  packages  that  contain  more 
than  four  sticks,  are  exempt  from  the 
requirement  of  $  101.7(f)  of  this  chapter 
that  the  declaration  of  the  net  quantity 
of  contents  appear  within  the  bottom  30 
percent  of  the  principal  display  panel 
provided  an  accurate  statement  of  net 
weight  appears  conspicuously  on  the 
principal  display  panel  of  the  package. 

(12)  Com  flour  and  related  products, 
as  they  are  defined  by  §§  137.211, 
137.215.  and  137.230  through  137.290 
of  this  chapter,  packaged  in 
conventional  5-,  10-,  25-,  50-,  and  100- 
pound  bags  are  exempt  from  the 
placement  requirement  of  §  101.7(f)  of 
this  chapter  that  the  declaration  of  net 
contents  be  located  within  the  bottom 
30  percent  of  the  area  of  the  principal 
display  panel  of  the  label. 

(13)(i)  Single  strength  and  less  than 
single  strength  fruit  juice  beverages, 
imitations  thereof,  and  drinking  water 
when  packaged  in  glass  or  plastic 
containers  of  1/2-pint,  1-pint,  l-quart. 
1/2-gaIlon.  and  1-gallon  capacities  are 
exempt  from  the  placement  requirement 
of  §  101.7(f)  of  this  chapter  that  the 
declaration  of  net  contents  be  located 
within  the  bottom  30  percent  of  the 
principal  display  panel:  Provided,  That 
other  required  label  information  is 
conspicuously  displayed  on  the  cap  or 
outside  closure  and  the  required  net 
quantity  of  contents  declaration  is 
conspicuously  blown,  formed,  or 
molded  into  or  permanently  applied  to 
that  part  of  the  glass  or  plastic  container 
that  is  at  or  above  the  shoulder  of  the 
container. 

(ii)  [Reserved] 

(iii)  Single  strength  and  less  than 
single  strength  fruit  juice  beverages, 
imitations  thereof,  and  drinking  water 
when  packaged  in  glass,  plastic,  or 
paper  (fluid  milk  type)  containers  of  8- 
and  64-fluid  ounce  capacity,  are  exempt 
from  the  requirements  of  §  101.7(b)(2)  of 
this  chapter  to  the  extent  that  net 
contents  of  8  fluid  ounces  and  64  fluid 
ounces  (or  2  quarts)  may  be  expressed 
as  1/2  pint  (or  half  pint)  and  1/2  gallon 
(or  half  gallon),  respectively. 


PART  100-<SENERAL 

5.  The  authority  citation  for  21  CFR 
part  100  continues  to  read  as  follows: 

Authority:  Sees.  201.  301. 307. 402, 403, 
409.  701  of  the  Federal  Pood,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321, 331, 337,  342, 
343,  348,  371). 

f100.1S5    [AmwKM] 

6.  Section  100.155  Salt  and  iodized 
salt  is  amended  in  paragraph  (a)  by 
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removing  "§  101.105"  and  adding  in  its 
place  "§101.7". 

PART  101— FOOD  LABEUNQ 

7.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

AndMrity:  Sees.  4,  5, 6  of  the  Pair 
Packaging  and  Ubeling  Act  (IS  U.S.C  1453, 
1454, 1455):  sees.  201,  301,  402,  403,  409, 
701  of  the  Pedenl  Pood.  E^ug.  and  Cosmetic 
Act  (21  U.S.C  321.  331,  342,  343,  348,  371). 

1101.2    [AnwndMq 

8.  Section  101.2  Information  panel  of 
package  form  food  is  amended  in 
paragraphs  (b)  and  (f)  by  adding 

"§  101.7,"  after  "§  101.5,"  and  before 
"§  101.8";  and  in  the  introductory  text 
of  paragraph  (c)  by  removing 
"§  101.105(h)(lJ  and  (2)"  and  adding  in 
iU  place  "%  101.7(h)(1)  and  (h)(2)". 

1101.7    [Redesignated  from  1 101.1061 

9.  Section  101.105  is  redesignated  as 
§  101.7  and  revised  to  read  as  follows: 

S101.7    DedaratkNi  of  net  quantity  of 
contents. 

(a)  The  principal  display  panel  of  a 
food  in  package  form  shall  bear  a 
declaration  of  the  net  quantity  of 
contents.  This  shall  be  expreased  in  the 
terms  of  weight  or  mass,  measure, 
numerical  count,  or  a  combination  of 
numerical  count  and  weight  or  mass  or 
measure.  The  statement  shall  be  in 
terms  of  fluid  measure  if  the  food  is 
liquid,  or  in  terms  of  weight  or  mass  if 
the  food  is  sohd,  semisohd,  or  viscous, 
or  a  mixture  of  solid  and  liquid;  except 
that  such  statement  may  be  in  terms  of 
dry  measure  if  the  food  is  a  fresh  fruit. 


fresh  vegetable,  or  other  dry  commodity 
that  is  oistomarily  sold  by  dry  measure. 
If  there  is  a  firmly  estabUshed  general 
consumer  usage  and  trade  custom  of 
declaring  the  contents  of  a  liqitid  by 
weight  or  mass,  or  solid,  semisolid,  or 
viscous  product  by  fluid  measure,  it 
may  be  used.  Whenever  the 
Commissioner  of  Food  and  Drugs 
determines  that  an  existing  practice  of 
declaring  net  quantity  of  contents  by 
weight  or  mass,  measure,  numerical 
count,  or  a  combination  in  the  case  of 
a  specific  packaged  food  does  not 
facilitate  value  comparisons  by 
consumers  and  offers  opportunity  for 
consumer  confusion,  he  will  by 
regulation  designate  the  appropriate 
terms  to  be  used  for  such  commodity. 

(b)(1)  Statements  of  weight  or  mass 
shall  be  in  terms  of  the  largest  whole 
unit  in  both  the  avoirdupois  pound  and 
ounce  and  grams  and  kilograms  as 
defined  by  the  International  System  of 
Units  (SI). 

(2)  Statements  of  fluid  measure  shall 
be  in  terms  of  the  largest  whole  unit  in 
both  the  U.S.  gallon  (gal)  of  231  cubic 
inches  (in^)  and  quart,  pint,  and  fluid 
ounce  subdivisicms  thereof  and  the  SI 
milliUter  or  liter  aiul  shall: 

(i)  In  the  case  of  frozen  food  that  is 
sold  and  consumed  in  a  frozen  state, 
express  the  volume  at  the  frozen 
temperature; 

(ii)  In  the  case  of  refrigerated  food  that 
is  sold  in  a  refrigerated  state,  express  the 
volume  at  40  "F  (4  "C);  and 

(iii)  In  the  case  of  other  foods,  express 
the  volume  at  68  'F  (20  •Q. 

(iv)  In  the  case  of  fluid  measure  of  1 
gallon  or  more,  it  shall  be  expressed  in 
the  largest  whole  unit  (gallon  (liters)) 

SI  PREFIXES 


followed  by  common  or  decimal 
fractions  of  a  gallon  (liter)  or  by  the  next 
smaller  whole  unit  or  imits  (quarts,  or 
quarts  and  pints)  writh  any  remainder  in 
terms  of  fluid  ounces  (millihters)  or 
common  or  decimal  fractions  of  the  pint 
or  quart. 

(3)  Statements  of  dry  measure  shall  be 
in  terms  in  both  the  U.S.  bushe!  of 
2,150.42  in'  and  peck  (pk),  dry  quart, 
and  dry  pint  subdivisions  thereof  and 
the  SI  milliliter  or  liter. 

(c)  When  the  declaration  of  quantity 
of  contents  by  numerical  count  does  not 
give  adequate  information  as  to  the 
quantity  of  food  in  the  package,  it  shall 
be  combined  with  such  statement  of 
weight  or  mass,  measure,  or  size  of  the 
individual  units  of  the  foods  as  will 
provide  such  information. 

(d)(1)  The  declaration  may  contain 
common  or  decimal  fractions  of  the 
customary  inch-pound  system  units  of 
measure  and  decimal  fractions  of  SI 
units.  A  common  fraction  shall  be  in 
terms  of  halves,  quarters,  eighths, 
sixteenths,  or  thirty-seconds;  except  that 
if  there  exists  a  firmly  established 
general  consumer  usage  and  trade 
custom  of  employing  different  common 
fractions  in  the  net  quantity  declaration 
of  a  particular  commodity,  they  may  be 
employed.  A  common  fraction  shall  be 
reduced  to  its  lowest  terms;  a  decimal 
fraction  shall  not  be  carried  out  to  more 
than  3  places.  A  statement  that  includes 
small  fractions  of  an  ounce  aht.\\  bo 
deemed  to  permit  smaller  variations 
than  one  which  does  not  include  such 
fractions. 

(2)  The  declaration  shall  present  SI 
fractions  as: 


Name 


Symbol 


lUhjItiptying  factor' 


mega- 

MIO-.... 

hecto- 

deca-  . 

deci-... 

centi-.. 

miHi.  ... 


tA. 
k  .. 
h„ 
da 
d.. 
c  .. 
m . 


io» 

10» 
10^ 
10 
10-' 
x10-» 

xlO^ 


'a.g.,  10^  ■  100;  10^  -  1000;  10-'  -  0.1;  10"^  ■  0.01 
Thus,  2  km  -  2  X  1000  ■  2000  m;  3  cm  -  3  x  0.01  «  0.03  m 


(3)  Examples  of  inch-pound/SI 
declaration: 

(i)  "Net  Wt  15  oz  (425  g)"  or  'T^et  Wt 
1  lb  8  oz  (680  g)"  or  "Net  Wt  3.5  oz  (99 
g)  e"  (assumes  ounces  are  known  to  3 
si^iificant  digits). 

(U)  "Net  12  fl  oz  IJ55  mL)"  or  "Net 
ContenU  1  gal  (3.79  L)." 


(iii)  "15  oz  (425  g)"  or  "1  lb  8  oz  (680 
g)"  or  "3.5  oz  (99  g)  e." 

(4)  Examples  of  metric/inch-pound 
declaration: 

(i)  "Net  Mass  425  g  (15  oz)"  or  "Net 
Mass  680  g  (1  lb  8  oz)"  or  "Net  Mass  99 
g    e    (3.5  oz)"  (assumes  ounces  are 
known  to  3  significant  digits). 


(ii)  "Net  500  mL  (1  pt  0.9  fl  oz)"  or 
"Net  Contents  1  L  (1  qt  1.8  fl  oz)." 

(iii)  "500  mL  (1  pt  0.9  fl  oz)"  or  "1 
L  (1  qt  1.8  fl  oz)." 

(e)  The  declaration  shall  be  located  on 
the  principal  display  panel  of  the  label, 
aiuI  vdth  respect  to  packages  bearing 
alternate  principal  display  panels,  it 
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shall  be  duplicated  on  each  principal 
display  panel. 

(0  The  declaration  shall  appear  as  a 
distinct  item  on  the  principal  display 
panel,  shall  be  separated  (by  at  least  a 
space  equal  to  the  height  of  the  lettering 
used  in  the  declaration)  from  other 
printed  label  information  appearing 
above  or  below  the  declaration  and  (by 
at  least  a  space  equal  to  twice  the  width 
of  the  letter  "N"  of  the  style  of  type  used 
in  the  quantity  of  contents  statement) 
from  other  printed  label  information 
appearing  to  the  left  or  right  of  the 
declaration.  However,  the  "e"  mark,  a 
symbol  used  to  fecilitate  trade  in  and 
among  members  of  the  Europ>ean 
Community,  shall  not  be  considered  to 
be  a  qualifying  word  or  phrase  and  may 
be  used  as  part  of  the  statement  of  the 
net  quantity  of  contents  where 
warranted.  When  used,  the  "e"  mark 
shall  be  at  least  3  millimeters  (mm)  in 
height  and  shall  appear  immediately 
after  the  metric  portion  of  the  quantity 
of  contents  statement.  The  declaration 
shall  not  include  any  terra  qualifying  a 
unit  of  weight  or  mass,  measure,  or 
count  (such  as  "jumbo  quart"  and  "full 
gallon")  that  tends  to  exaggerate  the 
amount  of  the  food  in  the  container.  It 
shall  be  placed  on  the  principal  display 
panel  within  the  bottom  30  percent  of 
the  area  of  the  label  panel  in  lines 
generally  parallel  to  the  base  on  which 
the  package  rests  as  it  is  designed  to  be 
displayed:  Provided,  That  on  packages 
having  a  principal  display  panel  of  5 
square  inches  (32  cm^)  or  less,  the 
requirement  for  placement  within  the 
bottom  30  percent  of  the  area  of  the 
label  panel  shall  not  apply  when  the 
declaration  of  net  quantity  of  contents 
meets  the  other  requirements  of  this 
part. 

(g)  The  declaration  shall  accurately 
reveal  the  quantity  of  food  in  the 
package  exclusive  of  wrappers  and  other 
material  packed  therewith:  Provided. 
That  in  the  case  of  foods  packed  in 
containers  designed  to  deliver  the  food 
under  pressure,  the  declaration  shall 
state  the  net  quantity  of  the  contents 
that  will  be  expelled  when  the 
instructions  for  use  as  shown  on  the 
container  are  followed.  The  propellant 
is  included  in  the  net  quantity 
declaration. 

(h)  The  declaration  shall  appear  in 
conspicuous  and  easily  legible  boldface 
print  or  type  in  distinct  contrast  (by 
t>pography.  layout,  color,  embossing,  or 
molding)  to  other  niatter  on  the  pacj^ge; 
except  that  a  declaration  of  net  quantity 
blown,  embossed,  or  molded  on  a  glass 
or  plastic  surface  is  permissible  when 
all  label  information  is  so  formed  on  the 
surfiace.  Requirements  of 


conspicuousness  and  legibility  shall 
include  the  specifications  that: 

(1)  The  raUo  of  height  to  width  (of  the 
letter),  except  for  the  "e"  mark,  shall  not 
exceed  a  dinorential  of  3  units  to  1  unit 
(no  more  than  3  times  as  high  as  it  is 
wide). 

(2)  Letter  heights  pertain  to  upper 
case  or  capital  letters,  except  for  the  "e" 
mark.  When  upper  and  lower  case  or  all 
lower  case  letters  are  used,  it  is  the 
lower  case  letter  "o"  or  its  equivalent 
that  shall  meet  the  minimum  standards. 

(3)  When  fractions  are  used,  each 
component  numeral  shall  meet  one-half 
of  the  minimum  height  standards. 

(i)  The  declaration  shall  be  in  letters 
and  numerals  in  a  type  size  established 
in  relationship  to  the  area  of  the 
principal  display  panel  of  the  package 
and  shall  be  uniform  for  all  packages  of 
substantially  the  same  size  by 
complying  with  the  following  type 
specifications: 

(1)  Not  less  than  one-sixteenth  of  an 
inch  (1.6  mm)  in  height  on  packages  the 
principal  display  panel  of  which  has  an 
area  of  5  square  inches  (32  cm^)  or  less. 

(2)  Not  less  that  one-eighth  of  an  inch 
(3.2  mm)  in  height  on  packages  the 
principal  display  panel  of  which  has  an 
area  of  more  than  5  (32  cm^)  but  not 
more  than  25  square  inches  (161  cm^). 

(3)  Not  less  than  three-sixteenths  of  an 
inch  (4.8  mm)  in  height  on  packages  the 
principal  display  panel  of  which  has  an 
area  of  more  than  25  (161  cm^)  but  not 
more  than  100  square  inches  (645  cm^). 

(4)  Not  less  than  one-fourth  of  an  inch 
(6.4  mm)  in  height  on  packages  the 
principal  display  panel  of  which  has  an 
area  of  more  than  100  square  inches 
(645  cm^).  except  not  less  than  1/2  inch 
(12.7  mm)  in  height  if  the  area  is  more 
than  400  square  inches  (25.8  dm^). 
Where  the  declaration  is  blown, 
embossed,  or  molded  on  a  glass  or 
plastic  surface  rather  than  by  printing, 
typing,  or  coloring,  the  lettering  sizes 
specified  in  paragraphs  (h)(1)  through 
(h)(4)  of  this  section  shall  be  increased 
by  one-sixteenth  of  an  in  (1.6  mm). 

(j)  If  the  net  quantity  of  contents 
declaration  appears  on  a  random 
package,  that  is.  a  package  which  is  one 
of  a  lot,  shipment,  or  delivery  of 
packages  of  the  same  consumer 
commodity  with  varying  weights  and 
with  no  fixed  weight  pattern,  it  may, 
when  the  net  weight  exceeds  1  poimd. 
be  expressed  in  terms  of  pounds  and 
decimal  fractions  of  the  pound  carried 
out  to  not  more  than  3  decimal  places. 
When  the  net  weight  does  not  exceed  1 
poimd,  the  declaration  on  the  random 
package  may  be  in  decimal  fractions  of 
the  pound  in  lieu  of  ounces.  The  net 
quantity  of  contents  declaration  on  a 
random  package  is  not  required  to.  but 


may  include  a  statement  in  terms  of  the 
SI  metric  system  carried  out  to  not  more 
than  3  decimal  places. 

(k)  The  declaration  may  appear  in 
more  than  one  line.  The  term  "net 
weight"  or  "net  mass"  may  be  used 
when  stating  the  net  quantity  of 
contents  in  terms  of  weight  or  mass.  For 
example:  "Net  Wt  1  lb  (453  g)"  or  "Net 
Mass  453  g  (1  lb)"  or  "453  g  (16  oz)." 
Use  of  the  terms  "net"  or  "net  contents" 
in  terms  of  fluid  measure  or  numerical 
count  is  also  optional.  It  is  sufficient  to 
distinguish  avoirdupois  ounces  bom 
fluid  ounces  through  association  of 
terms;  for  example,  "Net  wt.  6  oz"  or  "6 
oz  Net  wt."  and  "6  fl  oz"  or  "Net 
contents  6  fl  oz". 

(1)  The  inch-pound  portion  of  the 
declaration  may  be  expressed  both  in 
ounces,  with  identification  by  weight  or 
by  liquid  measure  and.  if  applicable  (1 
poimd  or  1  pint  or  more)  followed  in 
parentheses  by  a  declaration  in  poimds 
for  weight  for  weight  units,  with  any 
remainder  in  terms  of  ounces  or 
common  or  decimal  fractions  of  the 
pound  or  in  the  case  of  liquid  measure, 
in  the  largest  whole  units  (quarts,  quarts 
and  pints,  or  pints,  as  appropriate)  with 
any  remainder  in  terms  of  fluid  ounces 
or  common  or  decimal  fractions  of  the 
pint  or  quart. 

(m)  For  quantities,  the  following 
abbreviations  and  none  other  may  be 
employed  (periods  and  plural  forms  are 
optional): 

Ur^t  Abbreviatioo 

weight wt 

P<nt  pt 

ounce  oz 

quart qt 

pound  tb 

lIuW fl 

gallon gal 

Wtogram kg 

meter m 

giam g 

centimeter  cm 

decimeter  dm 

mUltgram mg 

miJlimetef mm 

microgram  |ig 

square  meter it? 

Hter  L 

square  centimeter cm^ 

mllUltter  mL 

cubic  meter  m^ 

cubic  centlmetef cm* 

(n)  Nothing  in  this  section  shall 

{>rohibit  supplemental  statements  at 
ocations  other  than  the  principal  . 
display  panel(s)  describing  in 
nondescriptive  terms  the  net  quantity  of 
contents:  Provided,  That  such         ' 
supplemental  statements  of  net  quantity 
of  contents  shall  not  include  any  term 
qualifying  a  unit  of  weight  or  mass. 
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measure,  or  count  that  tends  to 
exaggerate  the  amount  of  the  food 
contained  in  the  package;  for  example, 
"jumbo  quart"  and  "full  gallon."  Dual 
or  combination  declarations  of  net 
quantity  of  contents  as  provided  for  in 
paragraphs  (a),  (c),  and  (I)  of  this  section 
(for  example,  dual  inch-pound 
declarations,  a  combination  of  net 
weight  or  mass  plus  numerical  count, 
net  contents  plus  dilution  directions  of 
a  concentrate,  etc.)  are  not  regarded  as 
supplemental  net  quantity  statements 
and  may  be  located  on  the  principal 
display  panel. 

(c)  The  declaration  of  net  quantity  of 
contents  shall  express  an  accurate 
statement  of  the  quantity  of  contents  of 
the  package.  Reasonable  variations 
caused  by  loss  or  gain  of  moisture 
during  the  course  of  good  distribution 
practice  or  by  unavoidable  deviations  in 
current  good  manufacturing  practice 
will  be  recognized.  Variations  from 
stated  quantity  of  contents  shall  not  be 
unreasonably  large. 


(p)  The  declaration  of  net  quantity  of 
contents  on  pickles  and  pickle  products, 
including  relishes  but  excluding  one  or 
two  whole  pickles  in  clear  plastic  bags 
which  may  be  declared  by  coimt,  shall 
be  expressed  in  terms  of  the  U.S.  gal  of 
231  in'  and  quart,  pint  and  fluid  ounce 
subdivisions  thereof  and  SI  liters  or 
milliliters. 

(q)  On  a  multiunit  retail  package,  a 
statement  of  the  quantity  of  contents 
shall  appear  on  the  outside  of  the 
package  and  shall  include  the  number  of 
individual  units,  the  quantity  of  each 
individual  unit,  and,  in  parentheses,  the 
total  quantity  of  contents  of  the 
multiunit  package  in  terms  of  the 
avoirdupois  pound  and  ounce  or  fluid 
ounces  and  SI  kilograms  and  grams  or 
SI  liters  and  milliliters,  except  that  such 
declaration  of  total  quantity  need  not  be 
followed  by  an  additional  parenthetical 
declaration  in  terms  of  the  largest  whole 
units  and  subdivisions  thereof.  A  multi- 
unit  retail  package  may  thus  be  properly 
labeled:  "&-1  pt  bottles— (3  qts)/6-473 
mL  bottles— {2.8  L)";  or  "3-1  lb  cans— 


(net  wt.  3  lbs)/3-454  g  cans— (net  wt. 
1.36  kg)".  For  the  purposes  of  this 
section,  "multiunit  retail  package" 
means  a  package  containing  two  or  more 
individually  packaged  units  of  the 
identical  commodity  and  in  the  same 
quantity,  intended  to  be  sold  as  part  of 
the  multiimit  retail  package  but  capable 
of  being  individually  sold  in  full 
compliance  with  all  requirements  of  the 
regulations  in  this  part.  Open  multiunit 
retail  packages  that  do  not  obsciuv  the 
number  of  units  or  prevent  examination 
of  the  labeling  on  each  of  the  individual 
units  are  not  subject  to  this  paragraph  if 
the  labeUng  of  each  individual  unit 
complies  with  the  requirements  of 
paragraphs  (H  and  (i)  of  this  section.  The 
provisions  of  this  section  do  not  apply 
to  butter  or  margarine  covered  by  the 
exemptions  in  §  1.24(a)(10)  and  (a](ll) 
of  this  chapter. 

(r)  For  calculating  the  conversion  of  SI 
quantities  to  inch-pound  quantities  and 
inch-pound  quantities  to  SI  quantities, 
the  following  Sl/inch-pound  conversion 
chart  and  none  other  shall  be  employed: 


Metric/Inch-pouno  Conversion  Factors 

a             t/ 

inch-pound 

SI 

Ungth 

Lwigth 

1  Inch  -  2.54  cm* 

1  miHinrwtsr  -  0.039  370  1  in 

1  fool  -  30.48  cm* 

1  centimeter  -  0.393  701  In 

1  yard  -  0.9144  cm* 

ATM 

ATM 

1  square  inch  .  6.4516  cm* 

1  square  centimeter  -  0.155  000  ln> 

1  square  foot  -  929.030  cm^ 

1  sqiiare  decimeter  -  0. 1 07  639  ft' 

1  square  yard  -  0.836  127  m* 

1  square  rr*ter  -  10.769  9  It* 

Volume  or  Capacity 

Volume  or  Capacity 

1  cubic  inch  -  16.3871  cm» 

1  cubic  centimeter  -  0.061  023  7  in> 

1  cubic  foot  -  0.028  316  8  m' 

1  cubic  decimeter  -  O.OVi  314  7  fl» 

1  cubic  yard  -  0.764  5.55  m^ 

1  cubk:  meter  -  35.314  7  ft' ■  1.307  95  yd* 

1  fluid  ounce  -  29.573  5  mL 

1  miniUter  «  0.033  814  0  fl  oz 

1  liquid  pint  -  473.177  mL  -  0.473  177  L 

1  liter- 1.05669  Kqqt 

1  liquid  quart  -  964.353  mL  >  0.964  353  L 

liter -0.264  172  gal 

1  *y  pint  -  550.610  0  mL 

dry  quart-  1.101  221  L 

1  dry  peck  -  8.809  768  L 

1  gaHon  -  3.785  41  L 

1  bushal  .  35.2381  L 

Wolghtorltaaa 

Weight  or  Iteae 

1  ounca  -  28.3495  g 

1  milligram  -  0.000  035  274  0  OZ 

1  pound  -  453.592  g  -  0.453  kg 

1  gram  -  0  035  274  0  oz 
1  kik>gram  -  2.294  62  lb 

^Exactly 


Note:  These  conversion  foctors  are  given  to 
6  significant  digits  to  provide  such  accuracy 
whan  necessary. 

(s)  Where  the  declaration  of  net 
quantity  of  contents  is  in  terms  of  net 
weight  or  mass  and/or  drained  weight  or 
mass  or  volume  and  does  not  accurately 
reflect  the  actual  quantity  of  the 
contents  or  the  product  fells  below  the 
appUcable  standard  of  fill  of  container 
because  of  equipment  malfunction  or 


otherwise  unintentional  product 
variation,  and  the  label  conforms  in  all 
other  respects  to  the  requirements  of 
this  chapter  (except  the  requirement 
that  food  falling  below  the  applicable 
standard  of  fill  of  container  shall  bear 
the  general  statement  of  substandard  fill 
specified  in  §  130.14(b)  of  this  chapter), 
the  mislabeled  food  product,  including 
any  food  product  that  fails  to  bear  the 
general  statement  of  substandard  fill 


specified  in  $  130.14(b)  of  this  chapter, 
may  be  sold  by  the  manufacturer  or 
processor  directly  to  institutions 
operated  by  Federal,  State  or  local 
governments  (schools,  prisons, 
hospitals,  etc.):  Provided,  That: 
(1)  The  purchaser  shall  sign  a 
statement  at  the  time  of  sale  stating  that 
he  is  aware  that  the  product  is 
mislabeled  to  include  acknowledger  biit 
of  the  nature  and  extent  of  the 
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mislabeling,  (e.g.,  "Actual  net  weight 
may  be  as  low  as  — percent  below 
labeled  quantity")  and  that  any 
subsequent  distribution  by  him  of  said 
product  except  for  his  owm  institutional 
use  is  unlawful.  This  statement  shall  be 
kept  on  file  at  the  principal  place  of 
business  of  the  manufacturer  or 
processor  for  2  years  subsequent  to  the 
date  of  shipment  of  the  product  and 
shall  be  available  to  the  Pood  and  Drug 
Administration  upon  request. 

(2)  The  product  shall  be  labeled  on 
the  outside  of  its  shipping  container 
with  the  statementCs): 

(i)  When  the  variation  concerns  net 
weight  or  mass  and/or  drained  weight  or 
mass  or  volume,  "Product  Mislabeled. 
Actual  net  weight  (drained  weight  or 
volume  where  appropriate)  may  be  as 
low  as  — percent  below  labeled 
quantity.  This  Product  Not  for  Retail 
Distribution",  the  blank  to  be  filled  in 
%vith  the  maximum  percentage  variance 
between  the  labeled  and  actual  weight 
or  mass  or  volume  of  contents  of  the 
individual  packages  in  the  shipping 
container,  and 


(ii)  When  the  variation  is  in  regard  to 
a  fill  of  container  standard,  "Product 
Mislabeled.  Actual  fill  may  be  as  low  as 
— ^percent  below  standard  of  fill.  This 
Product  Not  for  Retail  Distribution". 

(3)  The  statements  required  by 
paragraphs  (sH2)(i)  and  (s)(2)(ii)  of  this 
section,  which  may  be  consolidated 
where  appropriate,  shall  appear 
prominently  and  conspicuously  as 
compared  to  other  printed  matter  on  the 
shipping  container  and  in  boldface  print 
or  type  on  a  clear,  contrasting 
background  in  order  to  render  them 
likely  to  be  read  and  understood  by  the 
puroiaser  under  ordinary  conditions  of 
purchase. 

(t)(l)  All  foods  packaged  at  the  retail 
store  level  for  direct  sale  to  consumers 
are  exempt  from  the  provisions  of  this 
section  that  require  that  the  statement  of 
net  quantity  of  contents  include  SI 
units. 

(2)  None  of  the  requirements  of  this 
section  concerning  the  declaration  of 
the  net  quantity  of  contents  in  SI  units 
shall  apply  to  unit  pricing,  advertising, 
recipe  programs,  nutrition  labeUng,  or 
other  general  pricing  information. 


10.  Section  101.13  Nutrient  content 
claims— general  principles  is  amended 
in  paragraph  (d)(2).  (g)(1),  and  (i)(2)  by 
removing  "§  101.105(i)",  wherever  it 
appears,  and  adding  in  its  place 

"8 101.7(i)". 

PART  104— NUTRmONAL  QUALITY 
QUIOEUNES  FOR  FOODS 

11.  The  authority  citation  for  21  CFR 
part  104  continues  to  read  as  follows: 

Authority:  Sees.  201, 403,  701  (a)  of  the 
Federal  Food.  Drug,  and  Ck>smetic  Act  (21 
U.S.C  321.  343,  371(a)). 

1 104  J    [AiMndMl] 

12.  Section  104.5  General  principles 
is  amended  in  paragraph  (b)  by 
removing  "$  101.105"  and  adding  in  its 
place  "§  101.7". 

Dated:  April  22. 1993. 
MichMl  R.  Tajrior, 

Depu  ty  Commissioner  for  Policy. 

(FR  Doc.  93-11945  Filed  5-20-93;  8:45  ami 
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OEPARTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 
Public  uui  Indian  Housing 

24  CFR  Part  968 

[Docket  No.  R-93-1659:  FR-3398-P-01] 

RIN  2S77-AB26 

Vacancy  Reduction  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Proposed  rule  and  notice  of 
distribution  of  survey. 

SUMMARY:  The  Department  is  proposing 
regulations  to  implement  the  Vacancy 
Reduction  Program.  Under  this  program, 
certain  Public  Housing  Agencies  (PHAs) 
are  required  to  develop  and  submit  a 
plan  regarding  vacancies  in  units  owned 
or  operated  by  the  PHA.  Each  plan  will 
be  required  to  include  the  elements 
specified  in  the  statute  and  this  rule.  In 
addition,  assessment  teams  will  conduct 
on-site  assessments  of  the  vacancy 
situations  of  participating  PHAs  and 
may  provide  assistance  to  PHAs  in 
developing  their  plans.  Funds  from  the 
Vacancy  Reduction  Program  will  be 
made  available  through  competitions  to 
implement  the  plans.  The  assistance 
available  under  this  program  is  intended 
to  supplement  other  initiatives  of  the 
PHA  that  will  reduce  the  rate  of 
addressable  vacancies  in  a  PHA's 
inventory. 

DATES:  Comments  must  be  received  by 
June  21, 1993,  to  assure  their 
consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  D.  Rattley,  Director,  Office  of 
Construction,  RehabiUtation  and 
Maintenance,  Public  and  Indian 
Housing,  room  4138,  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
20410.  telephone  (202)  708-1800. 
Individuals  with  hearing  or  speech 
impairments  may  call  FRJD's  TDD 


number:  (202)  708-0850.  (These 
telephone  numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  tot 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading,  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  UrbaJi 
Development.  Rules  Docket  Clerk.  451 
Seventh  Street,  SW.,  room  10276. 
Washington,  DC  20410-0500;  and  to  the 
Office  of  Information  and  Regulatory 
Affeirs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
HUD.  Washington,  DC  20503. 

At  the  end  of  the  public  comment 
period  on  this  rule,  the  Department  may 
am«id  the  information  collection 
requirements  set  out  to  reflect  public 
comments  or  OMB  comments  received 
concerning  the  information  collection. 

Justification  for  Shortened  Comment 
Period 

It  is  the  general  practice  of  the 
Department  to  provide  for  a  60-day 
public  comment  (>eriod  on  all  proposed 
rules.  However,  because  of  a  statutory 
deadline  for  the  issuance  of  proposed 
and  final  rules,  and  in  order  to  make  it 
possible  to  commit  program  funds 
during  Fiscal  Year  1993,  the  l^epartment 
is  shortening  its  usual  60-day  public 
comment  period  to  30  days. 

Althougn  section  510  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Pub.  L.  101-625,  approved 
November  28. 1990)  (NAHA)  authorized 
funding  for  FYs  1991  and  1992,  funds 
were  not  appropriated  for  the  Vacancy 
Reduction  Program  in  either  year,  and 


the  Department  took  no  action  toward 
implementing  the  program.  Instead,  the 
Department  pursued  other  actions  to 
address  the  vacancy  problem,  some  of 
which  are  noted  later  in  this  preamble. 
However,  the  1992  Act  created  an 
explicit  set-aside  of  modernization 
funds  for  implementation  of  the 
program.  Therefore,  the  Department 
interprets  the  expedited  notice-and- 
comment  rulemaking  requirements  set 
out  in  section  191  of  the  1992  Act  as 
applying  to  the  Vacancy  Reduction 
Program. 

Background 

Section  510  of  the  Cranston-Gonzalez 
National  A^ordable  Housing  Act  added 
a  new  section  14(p)  to  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  14371) 
(1937  Act).  Recently  section  14(p)  was 
amended  by  section  115  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550,  approved 
October  28. 1992)  (1992  Act),  and 
funding  was  made  available  for  the  first 
time  for  the  program. 

Section  14{p)  requires  any  public 
housing  agency  (PHA)  to  participate  in 
the  Vacancy  Reduction  Program 
(program)  if  the  PHA  has  a  vacancy  rate 
that  exceeds  twice  the  national  average, 
is  designated  as  troubled  under  section 
6(j)  of  the  1937  Act.  or  has  been  placed 
under  a  receiver  purauant  to  section 
6(j)(3)  of  the  1937  Act.  Each  PHA 
participating  in  the  program  will  be 
required  to  develop  a  vacancy  reduction 
plan  that  identifies  vacant  dwelling 
units  in  its  inventory  and  the  reasons  for 
the  vacancies,  and  describes  actions  to 
be  taken  by  the  PHA  for  the  following 
five  yeara  to  eliminate  the  vacancies. 

In  addition,  the  vacancy  situations  of 
every  participating  PHA  will  be 
reviewed  on-site  by  assessment  teams 
consisting  of  representatives  of  the 
Department,  independent  experts 
knowledgeable  about  vacancy  problems 
and  management  issues  relating  to 
public  housing,  and  PHA  officials.  The 
assessment  teams  will  submit 
recommendations  to  HUD  and  the  PHA, 
and  may  assist  the  PHA  in  preparing  its 
vacancy  reduction  plan. 

The  plans  will  be  the  basis  for 
selecting  those  PHAs  that  will  receive 
assistance  under  the  program.  For 
troubled  PHAs,  funding  of  vacancy 
reduction  activities  would  be  contingent 
upon  the  PHA  making,  or  providing 
reasonable  assurances  of,  substantial 
progress  in  remedying  any  management 
deficiencies. 

Staged  Implementation  of  the  Vacancy 
Reduction  Program 

Because  the  appropriated  funding  is 
extremely  limited  in  relation  to  the  total 
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need,  the  Department  proposes  to 
implement  the  Vacancy  Reduction 
Program  in  stages.  The  selection  of 
PHAs  to  receive  assistance  for  vacancy 
reduction  activities  will  be  based  on 
competitions  to  be  announced  in 
Notices  of  Funding  Availability 
(NOFAs)  that  v>nll  be  published 
periodically  in  the  Federal  Register. 
Each  NOFA  would  be  targeted 
accrading  to  certain  characteristics  that 
could  be  identified  as  being  shared  by 
a  number  of  PHAs  %vith  vacancy 
problems.  The  characteristics  targeted  in 
each  NOFA  would  be  based  on  the 
statements  required  by  statute  to  be 
included  in  a  vacancy  reduction  plan 
and  would  function  as  threshold  factors 
for  the  NOFA.  The  targeted 
characteristics  would  vary  among 
funding  rounds  until  all  PHAs  meeting 
the  statutory  eligibility  criteria  for  the 
program  are  ensured  a  chance  to 
compete  for  funds  or  until  funds  are  no 
longer  appropriated  for  the  program.  For 
example,  the  first  round  of  funding  may 
focus  on  PHAs  that  have  a  high 
percentage  of  their  total  units  vacant 
because  of  turnover  problems,  or  where 
vacant  xmits  need  not  more  then 
$10,000  in  repairs  or  rehabilitation.  A 
PHA  will  not  be  excluded  from  a 
funding  round  based  on  size  or  other 
demographic  criteria.  An  objective  of 
the  Department  is  to  use  the  available 
funds  so  that  the  optimal  number  of 
units  will  be  reoccupied  and  the  PHAs 
will  continue,  through  management 
improvements,  to  reduce  the  vecancy 
problem. 

Use  oT  Survey  to  Detonnine  FY  1993 
NOFA  Threshold  Factora 

The  Department  currently  is 
surveying  all  PHAs  that  the  Department 
believes  meet  the  statutory  eligibihty 
criteria  for  the  Vacancy  Reduction 
Progrartl.  The  results  of  the  survey  will 
be  used  to  define  the  threshold  factors 
for  NOFA  competitions  and  to  schedule 
assessments. 

Any  PHA  that  has  not  received  a 
survey  form,  "survey  of  vacancy  rates  in 
selected  low  rent  public  housing 
agencies  and  self-assessment  of  major 
causes  of  vacancies,"  and  that  has  a 
vacancy  rate  of  16%  or  greater  (i.e., 
twice  the  average  vacancy  rate),  is  a 
troubled  or  mod-troubled  PHA.  or  is  in 
receivership,  should  immediately  call 
1-800-436-1304  to  receive  a  survey 
form.  It  is  important  that  all  survey 
forms  be  completed  and  returned  as 
requested. 

The  Department  expects  that  analysis 
of  the  survey  responses  will  provide  a 
sufficient  basis  for  identifying 
appropriate  threshold  factors  for  FY 
1993  and  for  determining  which  PHAs 


would  meet  those  threshold  factors.  The 
Department  would  then  begin  to 
schedule  assessment  team  visits,  as 
discussed  under  the  next  heading  in  this 
preamble,  for  those  PHAs  that  the 
Department  believes  would  meet  the 
threshold  factors  for  the  first  NOFA.  In 
the  event  that  survey  results  are  not 
received  or  cannot  be  analyzed 
sufficiently  on  a  timely  basis,  the 
Department  may  rely  on  vacancy  and 
other  data  from  its  existing  data  systems 
(including  data  from  PHMAP  and  HUD 
Form  51234)  to  select  the  FY  1993 
threshold  factors  and  schedule 
assessments.  Upon  publication  of  the 
NOFA.  a  PHA  that  could  meet  the 
threshold  factors  and  has  not  already 
been  scheduled  for  an  assessment  team 
visit  will  be  permitted  to  request  an 
assessment,  as  discussed  later  ia  this 
preamble. 

On-Site  AMessmenta 

The  Secretary  is  required  to  provide 
for  an  on-site  assessment  of  the  vacancy 
situation  at  each  PHA  by  a  team 
including  representatives  of  the 
Department,  independent  experts 
knowledgeable  about  vacancy  problems 
and  management  issues  relating  to 
public  housing,  and  officials  oi  the 
PHA.  The  members  of  each  assessment 
team  will  be  selected  by  the  Secretary. 

Each  assessment  team  will  assess  tAe 
vacancy  situation  of  the  PHA  to 
determine  the  causes  of  the  vacancies, 
and  will  examine  indicators  of  the 
management  performance  of  the  PHA 
relating  to  vacancies.  Recommendations 
for  management  improvements  will  be 
submitted  by  the  assessment  team  to 
both  the  Secretary  and  the  PHA.  In 
addition,  the  assessment  team  may 
assist  the  PHA  in  preparing  its  vacancy 
reduction  plan. 

The  Department  will  determine  a 
priority  order  for  the  scheduling  of 
assessments,  based  on  the  survey 
responses  or  alternative  data  (as 
discussed  above),  and  the  threshold 
factors  that  would  be  established  in 
NOFi\s,  and  will  continue  to  send  teams 
to  assess  the  vacancy  situations  of  PHAs 
that  are  required  to  participate  in  the 
program,  until  all  assessments  are 
complete  or  funds  are  no  longer 
available  for  program  activities. 

Funding  of  Activities 

From  the  amounts  set  aside  for  the 
Vacancy  Reduction  Program  from 
appropriations  for  modernization 
activities  under  section  14  of  the  1937 
Act,  the  Secretary  is  required  to  provide 
assistance  to  PHAs  for  reasonable  costs 
of  implementing  management 
improvements,  rehabilitating  vacant 
dwelling  units,  and  carrying  out  other 


vacancy  reduction  activities.  Funding 
decisions  will  be  made  based  primarily 
upMDn  the  vacancy  reduction  plans 
submitted  by  participating  PHAs  in 
response  to  NOFAs.  The  Department  is 
eager  to  make  funds  available  to  PHAs 
for  vacancy  reduction  activities  during 
this  fiscal  year,  and  expects  to  publish 
this  summer,  simultaneously  with  the 
final  rule,  the  first  NOFA  for  the 
program.  Although  it  is  highly  desirable 
that  an  as.«essment  be  completed  for 
each  PHA  before  it  prepares  its  vacancy 
reduction  plan  in  response  to  a  NOFA, 
the  Department  will  permit  PHAs  that 
have  not  had  assessments  to  com{>ete  for 
funds.  Selection  of  such  a  PHA  would 
be  subject  to  HUD  review  and  approval 
of  the  PHA's  plan  and  a  requirement 
that  its  vacancy  reduction  plan  be 
revised  as  necessary  in  response  to  a 
subsequent  assessment,  which  would  be 
conducted  before  any  funds  may  be 
provided  to  the  PHA. 

Failure  to  Make  Progress 
Section  14(p)(3)  requires  that: 

"(A)  Upon  the  expiration  of  the  24-inonth 
period  beginning  upon  the  receipt  of 
assistance  under  paragraph  (5)  b^  a  public 
housing  agency,  the  Secretary  >hall,  after 
reviewing  the  progress  made  In  complying 
with  the  plan,  reserve  from  the  annual 
contribution  attributable  to  each  unit  vacant 
for  the  24-month  period  an  amount 
determined  by  the  Secretary  but  not 
exceeding  80  percent  of  such  contribution. 
The  .Secretary  may  net  reserve  any  amounts 
under  this  subparagraph  for  any  vacant 
dwelling  unit  that  is  vacant  because  of 
modernization,  reconstruction,  or  lead-based 
paint  reduction  activities. 

(B)  The  Secretary  shall  deposit  any 
amounts  reserved  under  subparagraph  (A)  in 
a  separate  account  established  on  behalf  of 
the  public  housing  agency,  and  such  anxmnts 
shall  l>e  available  to  the  agency  only  for  the 
purpose  of  carrying  out  activities  in 
compliance  with  the  vacancy  reduction  plan 
of  the  agency. 

(Q  If,  after  the  expiration  of  the  24-monfh 
period  beginning  upon  the  reservation  under 
subparagraph  (A)  of  amounts  for  a  public 
housing  agency,  the  Secretary  determines 
that  the  agency  has  not  made  significant 
progress  to  comply  with  the  provisions  of  the 
vacancy  reduction  plan  of  the  ^ency,  the 
amount  remaining  in  the  account  for  the 
agency  established  under  subparagraph  (B) 
shall  be  recaptured  by  the  Secretary." 

The  Department  does  not  intend  to 
implement  this  portion  of  the  statute  at 
this  time,  but  seeks  comment  on 
possible  methods  of  implementing  it. 

SectioD-by-Section  Analysis 

The  Department  is  proposing  to 
establish  the  Vacancy  Reduction 
Program  as  new  subpart  D  in  24  CFR 
part  968,  with  conforming  amendments 
made  as  necessary  in  other  sections  of 
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title  24.  The  following  discussion  is  a 
section-by-section  description  of  the 
proposed  rule,  highlighting  areas  where 
the  rule  would  expand  on  the  statutory 
requirements  and  indicating  areas  in 
which  the  IDepartment  is  especially 
interested  in  soliciting  comment. 

Section  968.103  addresses  the 
allocation  of  funds  under  section  14  of 
the  1937  Act.  The  Department  proposes 
to  amend  paragraph  (c)  to  account  for 
the  new  set-aside  for  the  Vacancy 
Reduction  Program.  The  new  language 
would  repeat  the  statutory  scheme  for 
setting  aside  four  percent  of  the  section 
14  funds  remaining  after  deducting 
amounts  for  emergencies  and  natural 
and  other  disasters.  Paragraph  (c)(1) 
would  provide  that  20  percent  of  these 
funds  would  be  available  for  activities 
under  section  6(j)  of  the  1927  Act,  while 
the  remaining  80  percent  would  be 
available  for  the  Vacancy  Reduction 
Program,  as  would  be  implemented  by 
this  rule.  Section  968.103  would  also  be 
amended  to  clarify  that  the  Vacancy 
Reduction  Program  does  not  apply  to 
Indian  Housing  Authorities  (IHAs). 

Subpart  D  ofpart  968  would  be  added 
to  implement  the  Vacancy  Reduction 
Program.  Initially,  subpart  D  would 
encompass  §§  968.401-968.425. 

SecUon  968.401  would  state  the 
policy  of  the  Department  with  respect  to 
achieving  high  occupancy  rates  in 
public  housing,  in  order  to  ensure 
maximum  use  of  available  housing 
resources. 

Section  968.403  would  repeat  the 
statutory  definition  of  PHAs  to  which 
the  Vacancy  Reduction  Program  is 
applicable,  with  some  modification.  The 
Ciepartment  has  reviewed  the  imiverse 
of  PHAs  with  vacancy  rates  exceeding 
twice  the  national  average,  and  has 
developed  a  list  of  approximately  400 
PHAs  meeting  that  criterion. 

SecUon  968.405  would  define  terms 
that  are  used  in  subpart  D  to  the  extent 
these  terms  are  not  applicable  to  the 
remainder  of  part  968. 

Section  968.407  estabUshes  the 
requirement  that  eligible  PHAs  submit  a 
Rv»-ymi  vacancy  reduction  plan,  and 
specifies  the  contents  of  the  plan.  For 
purposes  of  identifying  components  of  a 

S)lan  that  may  be  identified  as  eligible 
or  funding,  within  the  limits  of 
appropriated  amounts,  each  submitted 
plan  would  be  organized  in  a  manner 
that  would  facilitate  review  by  the 
Department.  For  each  action  proposed 
to  eliminate  vacancies,  the  plan  would 
include  a  schedule,  which  would  show 
the  number  of  vacancies  that  the  PHA 
expects  to  eliminate  by  the  end  of  each 


12-month  period  during  the  five'years  of 
the  plan.  The  niunber  of  vacancies 
projected  to  be  eliminated  by  24  months 
after  beginning  to  receive  assistance 
under  the  program  would  be  the  PHA's 
vacancy  reduction  goal,  for  the  purpose 
of  calculating  the  amounts  to  be 
reserved  in  accordance  with  §  968.419. 

Components  of  a  plan  that  involve 
capital  improvements  to  dwelling  imits 
would  be  required  to  ensure  that,  after 
the  improvements,  the  units  would  meet 
or  exceed  the  Housing  Quality 
Standards  set  forth  in  24  CFR  882.109. 
as  amended  by  regulatory  reauirements 
concerning  lead-based  paint  hazards. 

Section  968.410  would  explain  the 
requirement  for  an  on-site  assessment  of 
a  participating  PHA's  vacancy  situation, 
including  the  composition  and 
responsibilities  of  the  assessment  teams 
and  the  purpose  of  the  assessments. 
Because  of  the  number  of  PHAs  that 
would  have  to  be  assessed  under  this 
program,  the  possible  complexity  of 
some  of  the  assessments,  and  the 
statutory  ceiling  on  the  funding  of 
program  activities,  the  Department 
believes  that  it  will  not  be  possible  to 
complete  all  of  the  assessments  in  time 
to  begin  funding  approved  activities  in 
this  fiscal  year.  Therefore,  and  because 
the  E)epartment  wants  to  make  money 
available  as  soon  as  possible  for  the 
intended  program  purposes, 
assessments  will  be  scheduled  on  a 
priority  basis. 

The  Department  has  sent  a  survey  to 
PHAs  that  have  been  identified  as 
meeting  the  eligibility  criteria  for  the 
program  (see  "Use  of  Survey  to 
Determhie  FY  1993  NOFA  Threshold 
Factors,"  above  in  this  preamble).  The 
responses  to  this  survey  or,  if  necessary, 
alternative  data  as  described  above,  will 
be  used  to  define  a  universe  of  vacancy 
related  problems  that  could  feasibly  be 
addressed  in  a  funding  round  to  be 
completed  during  FY  1993.  At  the  same 
time  a  final  rule  is  published  for  this 
program,  the  Department  would  publish 
a  NOFA,  announcing  the  available 
funds  and  the  eligibility  and  selection 
criteria. 

Meanwhile,  as  it  is  preparing  the 
NOFA  and  final  rule  for  publication,  the 
Department  will  schedule  and  begin 
assessments  of  those  PHAs  whose 
survey  responses  indicate  that  they  may 
meet  the  threshold  factors  that  will  be 
established  for  the  first  round  of  funding 
competition.  (The  threshold  factors  will 
be  based  on  the  survey  responses  or,  if 
necessary,  alternative  data,  and  will  be 
consistent  with  the  statutory  parameters 
for  participation  in  the  Vacancy 


Reduction  Program.)  Because  the 
Department  will  consider  the  results  of 
the  on-site  assessment  in  determining 
the  reasonableness  of  a  vacancy 
reduction  plan,  a  PHA  must  have  an 
assessment  completed  before  it  may  use 
funds  for  vacancy  reduction  activities. 

Upon  publication  of  the  NOFA.  any 
PHA  that  has  not  already  been 
scheduled  for  an  assessment  team  visit, 
but  believes  that  the  PHA  meets  the 
threshold  criteria  for  the  first  roimd  of 
funding  competition,  will  be  asked  to 
contact  the  Etopartment  immediately. 
The  Department  will  woric  with  the 
PHA  to  schedule  an  assessment  as  soon 
as  possible.  A  PHA  that  demonstrates 
that  it  meets  the  other  eligibility  factors 
and  should  be  funded  under  the 
announced  selection  criteria  will  not  be 
denied  funding  because  of  the  lack  of  a 
completed  assessment.  If  necessary,  the 
Department  will  select  the  PHA  during 
the  funding  competition,  but  will  not 
permit  the  PHA  to  begin  using  the  funds 
awarded  to  it  until  an  assessment  has 
been  completed  and  either  the  results  of 
the  assessment  are  found  to  be 
consistent  with  the  funding  decision,  or 
the  PHA's  vacancy  reduction  plan  has 
been  revised  appropriately. 

Section  968.413  would  establish 
eligible  uses  and  limitations  on  the  use 
of  funds  available  for  the  Vacancy 
Reduction  Program.  Paragraphs  (a),  (b), 
and  (c)  echo  the  statute  establishing  the 
program.  Paragraph  (d)  establishes  that 
funding  decisions  would  be  through  a 
competitive  process,  on  the  basis  of 
priorities  to  be  established  by  the 
Department.  The  threshold  factors  for 
any  funding  round  would  be 
determined  in  a  manner  that  would 
parallel  the  scheduling  of  assessments, 
as  discussed  above  with  regard  to 
§968.410. 

Section  968.425  would  list  program 
requirements  that  would  apply  to  the 
Vacancy  Reduction  Program  in  addition 
to  the  requirements  specified  in  other 
sections  of  subpart  D  and  §  968.110. 

Other  Matters 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501-3520).  The  Department  has 
determined  that  the  following 
provisions  contain  information 
collection  requirements. 


IMI 
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Submlsskxi  requirements 


vnr  parwappecaDon _ 

Reporing  requlrefnenis 

Total  Arvmai  Reporting  Burden 


NumDer  or 
respondents* 


SO 
SO 
SO 


Number  re- 
8por>8es 

per  re- 
sponderN 


Total  ar>- 
nualre- 
•ponees 


50 
SO 
SO 


Hours  per 


80 
2 

4 


ToW 

hours 


4,000 
100 
200 

4,300 


'Congress  has  authorized  funding  for  the  Vacancy  Redudton  Program  tor  two  years.  HUO  estimatae  that  a  mudmum  o(  50  agendes  wtl  tw 
selectea  to  receive  onsrte  assessments  required  to  received  assistance  under  the  prograrrL 


Environmental  Review 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Major  Rule 

This  rule  would  not  constitute  a 
"ma^  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  oa 
Federal  Regulations  issued  by  the 
President  on  February  17. 1981.  An 
analysis  of  the  rule  indicates  that  it 
would  not  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  fat  ccmsumers,  individual 
industries,  federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
martlets. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
60S(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  would  implement  a  statutory 
program  that  would  provide  funding  to 
PHAs  for  hmited  activities  designed  to 
reduce  the  number  of  vacant  dwelling 
units  in  their  inventories. 

Executive  Order  12612.  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 


relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  The  rule  would  merely 
implement  a  statutory  program  that 
would  provide  funding  to  PHAs  for 
limited  activities  designed  to  reduce  the 
number  of  vacant  dwelling  units  in  their 
inventories. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  potential  for  significant 
impact  on  fomily  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  Order.  No  significant  change  in 
existing  HUD  policies  or  programs  will 
result  bom  promulgation  of  this  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  item  1558  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  26. 1993 
(58  FR  24382.  24433)  in  accordance 
with  Executive  Order  12291  and  the 
Regulatory  Flexibihty  Act. 

List  of  SubjecU  in  24  CFR  Part  968 

Grant  programs — housing  and 
community  development.  Loan 
programs— bousing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  part  968  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows. 

PART  968-PUBUC  HOUSING 
MODERNIZATION 

1.  The  authority  citation  for  part  968 
continues  to  read  as  follows: 

Aathority:  42  U.S.C  1437d  and  14371;  42 
U.S.Q  3535(d). 

2.  Section  968.103  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


1968.103    Attocabon  of  fuftda  under 
section  14. 


(c)  Set-asides.  After  deducting 
amounts  for  the  reserve  for  natural  and 
other  disasters  and  for  emergencies 
under  paragraph  (b)  of  this  section,  HUD 
shall  set  aside  from  the  funds 
remaining: 

(1)  Regarding  vacancy  reduction,  an 
amount  equal  to  4  percent  of  those 
funds,  to  be  further  allocated  as  follows: 

(i)  Twenty  percent  of  this  four  percent 
shall  be  available  only  for  carrying  out 
activities  under  section  (6)(j)  of  the 
United  States  Housing  Act  of  1937;  and 

(ii)  Eighty  percent  of  this  four  percent 
shall  be  available  under  the  vacancy 
reduction  program  (see  subpart  D  of  24 
CFR  part  968). 

2.  Regarding  the  comprehensive  grant 
program,  no  more  than  five  percent  for 
the  purpose  of  providing  credits  to 
PHAs  that  were  formerly  designated  as 
mod  troubled  agencies  under  the  Public 
Housing  Management  Assessment 
Program  (PHMAP)  (see  24  CFR  part 
901).  The  purpose  of  this  set-aside  is  to 
comp>ensate  these  PHAs  for  amounts  not 
allocated  by  HUD  because  of  a  PHA's 
prior  designation  as  a  mod  troubled 
agency. 

(3)  Nonapplicability  to  MAs.  The 
Vacancy  Reduction  Program  in  subpart 
D  of  this  part  does  not  apply  to  IHAs. 
In  addition,  because  the  PHMAP 
performance  indicators  under  24  CFR 
part  901  do  not  apply  to  IHAs,  these 
agencies  cannot  be  deemed  "mod 
troubled"  for  purposes  of  the  CGP  and 
are  not  eligible  for  funding  under 
paragraph  (c)(l)(i)  of  this  section. 
Hence.  IHAs  are  not  subject  to  any 
reduction  in  funding  under  section 
14(k)(5)(A)  of  the  Act,  and  IHAs  do  not 
participate  in  the  set-aside  credits 
established  under  paragraph  (c)(2)  of 
this  section.  , 

3.  A  new  subpart  D  is  added  to  read 
as  follows: 

Subpart  D— Vacanqr  Reduction  Pfogfawi 

S«c 

968.401  Purpose. 

96«.403  ApplkslHlity. 

96a.40S  Definitions. 

968.407  Vacancy  Reduction  PUn. 
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968.410    Assessments. 

968.413    Funding. 

968.425    Other  Program  Requirements. 

S  968.401    PurpoM. 

Section  14(p)  of  the  United  States 
Housing  Act  of  1937  establishes  the 
Vacancy  Reduction  Program,  in 
conjunction  with  statutory  provisions 
on  pubhc  and  Indian  housing 
modernization.  It  is  the  poHcy  of  the 
Department  that  pubUc  bousing 
agencies  should  maximize  the  use  of 
housing  resources,  using  every 
reasonable  means  to  achieve  and 
maintain  high  levels  of  occupancy  by 
ehgible  families  in  PHA-owned  or 
-operated  housing. 

§966.403    AppllcM>{Uty. 

(a)  Participation.  A  PHA  shall 
participate  in  the  vacancy  reduction 
program  under  this  subpart  if: 

(1)  The  PHA  has  a  vacancy  rate  among 
dwelling  units  owned  or  operated  by  the 
PHA  that  exceeds  twice  the  average 
vacancy  rate  among  all  public  housing 
agencies; 

(2)  The  PHA  is  designated  as  a 
troubled  agency  under  section  6(j)  of  the 
Act;  or 

(3)  A  receiver  has  been  appointed  for 
the  PHA  pursuant  to  section  6(j)(3)  of 
the  Act. 

(b)  Exclusions.  Units  owned  or 
operated  by  a  PHA  that  are  not  eligible 
for  funding  under  section  14  of  the  Act 
are  excluded  from  coverage  tmder  this 
subpart.  These  units  shall  not  be  eligible 
for  funding  and  shall  not  be  used  to 
calculate  the  eligibility  of  a  PHA  imder 
this  subpart. 

$966,405    O^nMona. 

In  addition  to  the  definitions 
applicable  under  §  968.105,  the 
following  definitions  apply  to  this 
subpart: 

Average  vacancy  rate  means,  for 
purposes  of  determining  eligibility 
under  this  subpart,  the  average  vacancy 
rate  for  all  public  bousing  agencies. 

NOFA  means  Notice  of  Funding 
Availability.  NOFAs  announcing 
available  funding  under  the  program 
will  be  published  periodically  in  the 
Federal  Register,  and  will  set  out  the 
application  requirements  and  selection 
criteria  appUcable  to  a  particular  round 
of  funding. 

Operating  subsidy  means  the  annual 
contribution  for  operating  subsidy  made 
to  the  PHA  by  HUD.  which  is 
determined  in  accordance  with  part  990 
of  this  chapter. 

PHA  means  public  housing  agency. 
For  purposes  of  this  subpart,  the  term 
excludes  Indian  Housing  Authorities. 


Troubled  PHA  means  a  public 
bousing  agency  that  has  been  designated 
as  a  troubled  agency  (including  mod 
troubled)  under  section  6(j)  of  the 
United  States  Housing  Act  of  1937. 

Vacancy  or  vacant  unit  means  a 
dwelling  unit  that  is  not  under  an 
elective  lease  to  an  eligible  family.  An 
effective  lease  is  a  lease  under  which  an 
eligible  family  has  a  right  to  possession 
of  the  unit  and  is  being  charged  rent. 

1 966.407    Vacancy  reduction  plan. 

(a)  Submission  of  plan.  Each  PHA  to 
which  this  subpart  applies,  in 
accordance  wiUi  $  968.403,  shall  submit 
a  vacancy  reduction  plan.  The  plan 
shall  contain  the  elements  identified  in 
paragraph  (b)  of  this  section,  and  shall 
be  organized  so  that  each  of  the 
elements  can  be  identified,  reviewed, 
and  funded  separately. 

(b)  Contents  of  plan.  The  format  of  a 
plan  submitted  for  funding  under  this 
program  will  be  defined  in  NOFAs  to  be 
published  periodically  in  the  Federal 
Register.  Each  vacancy  reduction  plan 
submitted  by  a  PHA  imder  paragraph  (a) 
of  this  section  shall  include  statements: 

(1)  Identifying  vacant  dwelling  units 
administered  by  the  PHA  and 
explaining  the  reasons  for  the  vacancies; 

(2)  Describing  the  actions  to  be  taken 
by  the  PHA  during  the  following  five 
years  to  eliminate  the  vacancies.  The 
PHA  shall: 

(i)  State  project-specific  actions  that  it 
is  taking  or  intends  to  take  that  will 
eliminate  vacancies,  such  as 
modernization,  demolition,  disposition, 
modification  of  occupancy  policies,  and 
other  physical  or  management 
improvements;  and 

(ii)  For  each  project  identified,  set  out 
a  schedule  for  completing  the  actions 
identified  in  paragraph  (b)(2)(i)  of  this 
section  and  removing  the  dwelling  t^its 
from  the  PHA's  inventory  of  vacant 
units.  For  each  action,  the  schedule 
shall  include  the  number  of  vacancies 
that  will  be  eliminated  by  the  end  of 
each  12-month  period  after  the  PHA 
begins  to  receive  assistance  under  this 
subpart.  The  projection  of  the  number  of 
vacancies  to  be  eliminated  by  the  end  of 
the  second  12-month  period  (24  months 
after  the  PHA  begins  to  receive 
assistance)  will  be  used  to  calculate  the 
amount  to  be  deposited  in  any  reserve 
account  iA  accordance  with  §  990.104  of 
this  chapter. 

(3)  Identifying  any  impediments  that 
will  prevent  elimination  of  the 
vacancies  within  the  five-year  period; 

(4)  Identifying  any  vacant  units 
funded  for  comprehensive 
modernization,  major  reconstruction, 
demolition,  or  disposition  activities; 


(5)  Identifying  any  vacant  dwelling 
units  that  are  eligible  for  comprehensive 
modernization,  major  reconstruction, 
demolition,  or  disposition,  but  have  not 
been  funded  or  approved  for  these 
activities  and  are  not  likely  to  be  funded 
or  approved  for  at  least  three  years.  The 
statement  shall  include  an  estimate  of 
the  amoimt  of  assistance  necessary  to 
complete  the  comprehensive 
modernization,  major  reconstruction, 
demolition,  or  disposition  of  these 
units; 

(6)  Identifying  any  vacant  units  not 
identified  under  paragraphs  (b)(4)  and 
(b)(5)  of  this  section.  The  statement 
shall  include  a  description  of  any 
appropriate  activities  relating  to 
elimination  of  the  vacancies  in  these 
units  and  an  estimate  of  the  amount  of 
assistance  necessary  to  carry  out  the 
activities  identified  under  this 
paragraph; 

(7)  Setting  forth  an  agenda  for 
implementation  of  management 
improvements  during  the  first  fiscal 
year  beginning  after  submission  of  the 
plan.  The  statement  should  include  any 
management  improvements 
recommended  by  the  assessment  team 
pursuant  to  §  968.410  and  an  estimate  of 
the  amount  of  assistance  necessary  to 
implement  the  management 
improvements;  and 

(8)  Of  any  other  information  that  the 
Secretary  shall  deem  appropriate,  as 
provided  in  the  applicable  f40FA. 

(c)  Housing  standards.  To  the  extent 
that  a  plan  involves  modernization, 
reconstruction,  or  rehabilitation 
activities  that  have  not  been  funded  or 
approved  previously  and  are  not 
plaimed  to  be  imdertaken  using 
Comprehensive  Grant  Program  funds, 
the  plan  must  reflect  cost  estimates  that 
are  based  on  compliance  with,  at  a 
minimum,  the  Housing  QuaUty 
Standards,  as  set  forth  in  24  CFR 
882.109  and  amended  by  the  regulations 
concerning  lead-based  paint  in  public 
housing  in  24  CFR  part  35. 

1968.410    Aaaeaamanta. 

(a)  Requirement.  Each  PHA 
participating  in  the  program  under  this 
subpart  shall  cooperate  with  an  onsite 
assessment  of  the  vacancy  situation  of 
the  PHA  by  an  assessment  team,  whose 
members  will  be  selected  by  the 
Secretary  in  accordance  with  paragraph 
(b)  of  this  section.  The  Secretary  will 
schedule  assessments- in  a  priority 
order,  based  on: 

(1)  The  nattire  and  extent  of  each 
PHA's  vacancy  problem,  and  HUD's 
goal  of  achieving  maximum 
reoccupancy  using  the  funds  available: 
and 
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(2)  The  ivailability  of  assessment 
teams  and  the  expected  level  of 
complexity  of  the  assessments  to  be 
scheduled. 

(b)  Composition  of  assessment  team. 
The  assessment  team  shall  include 
representatives  of  HUD,  an  equal 
number  of  independent  experts 
knowledgeable  with  respect  to  vacancy 
problems  and  management  issues 
relating  to  public  housing,  and  officials 
ofthePHA. 

(c)  Scope  of  assessment.  The 
assessment  team  shall  assess  the 
vacancy  situation  of  the  PHA  to 
determine  the  causes  of  the  vacancies, 
including  any  management  deficiencies 
or  modernization  activities.  At  least  one 
member  of  the  assessment  team  shall 
consult  with  residents  of  the  PHA's 
units  regarding  the  vacancy  situation  ef 
the  PHA.  The  assessment  team  shall 
also  examine  indicators  of  the 
management  performance  of  the  PHA 
relating  to  vacancy,  which  shall  include 
consideration  of  the  performance  of  the 
PHA  as  measured  by  the  indicators 
under  paragraphs  (A)  and  (E)  of  section 
6(j)(l)  of  the  Act  (implemented  by  24 
CFR  901.10(b)(1)  and  901.10(b)(5)). 

(d)  Report  of  assessment  team.  The 
assessment  team  shall  submit  to  the 
PHA  and  the  Secretary  written 
recommendations  for  management 
improvements  to  eliminate  or  alleviate 
management  deficiencies  and  for 
strategies  to  deal  with  vacant  imits.  The 
assessment  team  may  assist  the  PHA  in 
preparing  the  vacancy  reduction  plan 
imder  §  968.407,  including  determining 
appropriate  actions  to  eliminate 
vacancies. 


1968.413    FundbHI. 

(a)  Eligible  activities.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  assistance  may  be  provided 
under  this  subpart  to  PHAs  submitting 
vacancy  reduction  plans  for  reasonable 
costs  of  the  following  activities: 

(1)  Implementing  management 
improvements; 

(2)  Rehabilitating  vacant  dwelling 
imits  identified  in  the  plan  in 
accordance  with  §  968.407;  and 

(3)  Carrying  out  vacancy  reduction 
activities  described  in  the  plan  in 
accordance  with  §  968.407. 

(b)  Assistance  to  troubled  PHAs. 
Assistance  may  be  provided  to  a 
troubled  PHA  for  the  activities 
identified  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section  only  if  the  PHA: 

(1)  Demonstrates  substantial  progress 
in  remedying  any  management 
deficiencies;  or 

(2)  Provides  reasonable  assurances 
that  substantial  progress  will  be  made  to 
remedy  any  management  deficiencies. 

(c)  Costs  of  assessment  teams.  Tlie 
Secretary  may  use  amoimts 
appropriated  for  activities  under  this 
subpart  for  any  travel,  administrative, 
and  other  necessary  expenses  of 
assessment  teams  under  §  968.410. 

(d)  Determination  of  assistance 
amounts.  (1)  Whether  a  PHA  is  to 
receive  assistance,  and  the  amoimt  of 
any  assistance,  under  this  snbpart  will 
be  determined  through  a  competitive 
process.  A  portion  of  a  PHA's  plan, 
rather  than  the  entire  plan,  may  be 
funded.  Each  round  of  funding  will  be 
described  in  a  Notice  of  Funding 
Availability  published  in  the  Federal 


Register.  Funding  rounds  will  parallel 
the  schedule  of  assessments  determined 
by  the  Secretary  under  §  968.410. 

(2)  In  determining  the  amount  of  any 
assistance  to  be  awarded  to  a  PHA,  HUD 
will  consider  the  adequacy  and 
reasonableness  of  the  PHA's  vacancy 
reduction  plan,  the  capacity  of  the 
PHA's  management  to  carry  out  the 
proposed  activities  in  a  timely  and 
effective  manner,  the  extent  to  which 
the  proposed  activities  will  improve  the 
PHA's  vacancy  problem,  and  any  other 
factors  that  the  Secretary  finds  to  be 
appropriate  for  inclusion  in  a  Notice  of 
Funding  Availability. 

1968.425    Other  program  requkwTMnte. 

In  addition  to  the  program 
requirements  applicable  to  this  subpart 
under  §968.110,  each  PHA  participating 
in  the  vacancy  reduction  program  under 
this  subpart  shall  certify  that  any 
modernization,  reconstruction,  or 
rehabilitation  activities  that  are  funded 
under  this  subpart  will  bring  the 
affected  vacant  units  into  compliance 
with  the  Housing  Quality  Standards,  as 
sot  forth  in  24  CFR  882.109  and 
amended  by  the  regulations  concerning 
lead-based  paint  in  the  public  housing 
at  24  CFR  part  35. 

Dated:  April  29, 1993. 
Mkhael  B.  Jank. 

General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

[PR  Doc  93-12063  Filed  5-20-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  76 

[MM  Docket  No.  92-266,  FCC  93-177] 

RIN  3G60-AF41 

Cable  Televlalon  Act 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule.  " 

SUMMARY:  This  Report  and  Order  and 
Further  Notice  of  Proposed  Rule 
Making,  which  amends  the 
Commission's  rules  to  implement 
sections  623  (subscriber  rate  regiilation), 
612  (commercial  leased  access),  and 
622(c)  (subscriber  bill  itemization)  of 
the  Communications  Act  of  1934,  as 
amended  by  the  Cable  Act  of  1992  is 
divided  into  two  segments.  The  Further 
Notice  of  Proposed  Rule  Making 
(Further  NPRM)  may  be  found 
elsewhere  in  this  Federal  Register.  The 
Further  NPRM  examines  whether  the 
Commission  should  refine  its  initial 
analysis  by  excluding  the  rates  of  cable 
systems  with  letts  than  30  percent 
penetration  from  its  analysis  of  systems 
facing  effective  competition.  The  Report 
and  Order  summarized  here,  primarily: 
(1)  Develops  a  process  for  identifying 
those  situations  where  effective 
competition  exists  (and  rate  regulation 
is  thus  precluded);  (2)  establishes  the 
boundaries  between  local,  state,  and 
federal  responsibilities;  (3)  develops 
procedural  and  substantive  rules  to 
govern  the  regulation  of  basic  service 
tier,  cable  programming  related  service, 
and  equipment  and  service  rates,  and 
leased  channel  rates.  The  rules  and 
procedures  adopted  in  this  decision  are 
intended  to  ensure  that  subscribers  pay 
reasonable  rates  for  regulated  cable 
services  with  minimum  regulatory  and 
administrative  biu'den  on  cable  entities. 
EFFECTIVE  DATE:  June  21. 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Judy  Herman.  Scott  Roberts.  (202)  632- 
6302,  Gina  Harrison,  (202)  632-7792.  or 
Beveriy  McKittrick  (202)  632-5414, 
Mass  Media  Bureau  (information 
concerning  certification,  complaints, 
and  procedures);  Florence  Setzer.  (202) 
653-5940,  Office  of  Plans  and  Policy; 
and  Jay  Atkinson  (202)  632-7500,  or 
Patrick  Donovan,  (202)  632-1295, 
Common  Carrier  Bureau  (information 
concerning  rates,  formulations,  and 
calculations). 

SUPPl^MENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Report  and  Order 
segment  of  the  Commission's  Report 
and  Order  and  Further  Notice  of 


Proposed  Rule  Making  in  MM  Docket 
No.  92-266.  FCC  93-177,  adopted  April 
1, 1993,  and  released  May  3, 1993. 

The  complete  text  of  this  Report  and 
Order  and  Further  Notice  of  Proposed 
Rule  Making  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239),  1919  M  Street.  NW., 
Washington.  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  at  (202)  857-3800.  2100  M 
Street, NW..  Suite  140,  Washington,  DC 
20037. 

Synopsis  of  the  Report  and  Order 

1.  This  Report  and  Order,  as 
mandated  by  the  1992  Cable  Act,  enacts 
rate  regulations  for  cable  systems  that, 
as  a  first  step,  provide  for  significant 
reductions  in  ciurent  cable  rates.  The 
Further  NPRM  segment  of  this  decision 
may  be  found  elsewhere  in  this  Federal 
Register.  The  Further  NPRM  examines 
whether  the  Commission  should  refine 
its  initial  analysis  by  excluding  the  rates 
of  cable  systems  with  less  than  30 
percent  penetration  from  its  analysis  of 
systems  facing  effective  competition, 
even  though  such  systems  are  defined  as 
systems  that  face  effective  competition 
under  sections  of  the  1992  Cable  Act.  In 
a  related  decision,  the  Commission 
issued  an  Order  (58  FR  17530,  April  5, 
1993,  revised  at  58  FR  19616,  April  15, 
1993)  freezing  regulated  cable  service 
rates  at  the  April  5, 1993,  level  for  120 
days,  from  April  5,  1993,  through 
August  3. 1993.  The  Notice  of  Proposed 
Rule  Making  (NPRM)  in  this  proceeding 
may  be  found  at  58  FR  48  (January  4, 
1993).  A  list  of  parties  commenting  in 
response  to  the  NPRM  may  be  found  in 
Appendix  B  of  the  full  text  of  the  Report 
and  Order  and  Further  Notice  of 
Proposed  Rule  Making. 

2.  This  Report  and  Order  reflects  a 
comprehensive  approach  to  cable  rate 
regulation  that  adiieves  a  reasonable 
balancing  of  statutory  requirements  and 
that  will  promote  the  broad  policy 
objectives  reflected  in  the  statute.  As 
required  by  the  1992  Cable  Act.  it 

{>rovides  for  regulation  of  cable  rates  by 
ocal  franchising  authorities  and  the 
Commission  pursuant  to  jurisdictional 
and  procedural  requirements  that  have 
been  designed  to  reduce  burdens  on 
cable  operators,  local  authorities,  the 
Commission,  and  consumers.*  In 
addition,  the  requirements  will  govern 
permitted  rate  levels  for  cable  service 


'  For  a  more  complete  analysi*  of  tb« 
Commission's  program  for  minimiziog  d>e  buxdeo 
placed  on  small  cable  operators  and  on  franchising 
authorities  in  less  populated  fraochisa  areas,  see  the 
Final  Regulatory  Flexibility  Analysis  Statement  in 
the  full  text  of  ihs  decision  and  summarized  below. 


and  balance  the  interests  of  consumers 
and  of  cable  operators.  The  required  rate 
reductions  should  not  hinder  the  ability 
of  the  cable  industry  to  continue  to 
provide  quality  services  to  consumers. 
On  a  going  forward  basis,  price  caps  for 
regulated  cable  systems  will  reduce 
administrative  burdens  and  permit  the 
continued  growth  of  services  while 
effectively  governing  future  rate  levels. 

A.  Rate  Regulation  of  Cable  Service 

(1)  Rollback  of  Cable  Service  Rates 

3.  The  Report  and  Order  first 
concludes  that  Congress  was  concerned 
that  rates  of  systems  not  subject  to 
effective  competition  reflect  undue 
market  power  and  are  unreasonable  to 
the  extent  they  exceed  competitive  rate 
levels.  This  interpretation  is  buttressed 
by  a  Commission  survey  of  cable  system 
rates  as  of  September  30, 1992.  which 
revealed  that,  on  average,  rates  of 
systems  not  subject  to  effective 
competition  are  approximately  ten 
percent  higher  than  rates  of  comparable 
systems  subject  to  effective  competition, 
as  that  term  is  defined  in  the  statute. 
The  results  of  this  survey,  as  well  as  ouj 
reading  of  Congressional  intent,  thus 
indicate  that  the  Commission's  initial 
implementation  of  rate  regulation  of 
cable  service  should  and  will  generally 
lead  to  significant  reductions  from 
current  rate  levels  for  most  cable 
systems. 

4.  The  Commission's  rules  will  enable 
local  franchise  authorities  to  require 
rates  for  the  basic  tier,  and  the 
Commission  to  require  rates  for  cable 
programming  services  on  the  basis  of 
individual  complaints,  to  fall 
approximately  ten  percent  from  their 
September  30, 1992  levels,  imless  the 
operator  is  already  charging  rates  that 
are  at  or  under  the  "competitive" 
benchmark  level  or  imless  the  operators 
can  justify  a  higher  rate,  based  on  costs. 
The  Commission  estimates  that  this 
rollback  will  affect  approximately  three- 
quarters  of  cable  systems,  with  a  total 
consumer  benefit  of  approximately  $1 
billion.  Rates  of  all  regulated  systems 
will  then  be  subject  to  a  price  cap  that 
will  govern  the  extent  to  which  rates 
can  be  raised  in  the  future  without  a 
cost-of-service  showing.  The 
Commission  will  also  examine  systems 
with  rates  substantially  above  the 
benchmark  to  determine  whether 
further  rate  reductions  are  appropriate, 
and  will  seek  to  refine  the  benchmark 
through  further  industry  surveys,  which 
could  also  result  in  additional  rate 
reductions. 
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(2)  Standards  and  Procedures  for 
Identification  of  Cable  Systems  Subject 
to  Effective  Competition 

a.  Application  of  Effective  Competition 
Tests 

5.  The  Report  and  Order  considers  the 
definition  of  "effective  competition." 
Cable  service  and  equipment  rates  may 
only  be  regulated  under  the  1992  Cable 
Act  if  the  cable  system  is  not  subject  to 
effective  competition.  Under  the  statute, 
"effective  competition"  exists  if:  (a) 
Fewer  than  30  percent  of  households  in 
the  franchise  area  subscribe  to  the  cable 
system;  (b)  the  franchise  area  is  served 
by  at  least  two  unafdliatod  multichannel 
video  programming  distributors 
(multichannel  distributors)  each  of 
which  offers  comparable  programming 
to  at  least  50  percent  of  households  in 
the  franchise  area,  and  if  the  number  of 
households  subscribing  to  programming 
services  offered  by  multichannel 
distributors  other  than  the  largest 
multichannel  distributor  exceeds  15 
percent  of  households  in  the  franchise 
area;  or  (c)  the  franchise  authority  itself 
is  a  multichannel  distributor  and  offers 
video  programming  to  at  least  50 
percent  of  the  households  in  the 
franchise  area. 

6.  The  Report  and  Order,  for  purposes 
of  applying  the  second  and  third 
statutory  tests  for  effective  competition, 
construes  multichannel  distributor 
generally  to  include  entities  that 
distribute  more  than  one  channel  of 
video  programming  in  a  franchise  area. 
More  specifically,  the  Commission 
interprets  multichannel  distributors  as 
including  cable  systems,  multipoint 
distribution  service  (MMDS)  operators, 
satellite  master  antenna  television 
service  (SMATV)  operators,  direct 
broadcast  satellite  (DBS)  service 
operators,  television  receive-only  earth 
station  (TVRO)  distributors,  and  video 
dialtone  service  providers.'  However, 
the  Commission  finds  that,  in  order  to 
qualify  as  an  entity  effectively 
competing  with  a  cable  operator,  the 
facilities  a  multichannel  distributor  uses 
cannot  be  those  of  the  operator. 
Therefore,  leased  access  providers 
operating  on  cable  systems  will  not  be 
treated  as  multichannel  distributors. 
The  Report  and  Order  defers  a  ruling  on 
whether  a  multiplexed  broadcast  signal 
quaUfies  a  broadcaster  as  multichannel 
distributor  imtil  the  question  can  be 
considered  under  more  concrete 
circumstances,  and  also  finds  it  too 
early  in  the  development  of  local 


'  One  exception  U  that  a  joint  venture  between  a 
telephone  company  and  a  cable  lystem  located  In 
the  same  franchise  area  to  offer  video  dialtooe 
service  will  not  be  considerod  eQective  competition 
to  that  incumbent  system. 


multipoint  distribution  service  (LMDS) 
to  conclude  whether  LMDS  providers 
should  be  treated  as  multichannel 
distributors  for  purposes  of  the  efiiactive 
competition  test. 

7.  Also,  for  purposes  of  applying  the 
three  statutory  tests  for  effiactive 
competition,  the  Report  and  Order 
clarifies  that  a  multichannel 
distributor's  service  is  offered  in  a 
franchise  area  when  the  service  is  both 
technically  and  actually  available,  with 
no  regulatory,  technical,  or  other 
impediments  to  households  taking 
service.  Service  will  be  deemed 
technically  available  when  the 
multichannel  distributor  is  physically 
able  to  deliver  service  to  a  household 
wishing  to  subscribe,  with  only  minimal 
additional  investment  by  the  cUstributor, 
if  necessary.  The  nature  of  such 
additional  investment  by  the  distributor 
will  be  controlling.  Specifically,  if  the 
additional  investment  is  of  a  commimity 
nature  or  is  necessary  to  serve  an  entire 
neighborhood  or  community,  the  service 
will  be  held  to  be  not  technically 
available.  On  the  other  hand,  if  Uia 
additional  investment  is  necessary  to 
serve  only  a  single  subscriber  or  a  few 
subscribers  (e.g.,  a  low  power  signal 
booster),  the  service  will  be  considered 
technically  available.  A  servic»  will  be 
viewed  as  actually  available  if 
subscribers  in  the  franchise  area  are 
reasonably  aware  through  marketing 
efforts  that  the  service  is  available.  The 
full  text  of  the  Report  and  Order 
discusses  in  greater  detail  how  the 
technical  and  actual  availability  tests 
apply  to  various  multichannel 
distributors. 

8.  The  Commission  also  interprets 
"household"  for  purposes  of 
implementing  the  three  statutory  tests 
for  effective  competition.  Each 
separately  billed  or  billable  customer 
will  be  counted  as  a  household 
subscribing  to  or  being  offered  video 
programming  services,  except  that 
individual  residences  of  multiple 
dwelling  units  will  be  treated  as 
separate  households.  The  Report  and 
Order  further  concludes  that,  for 
purposes  of  applying  the  15  percent 
threshold  within  the  second  statutory 
test  for  effective  competition,  the 
subscribers  of  alternative  multichaiuiel 
distributors  should  be  determined  on  a 
cumulative  basis.  However,  only  those 
multichannel  distributors  that  offer 
programming  to  at  least  50  percent  of 
households  in  the  franchise  area  will  be 
included  in  the  15  percent  cumulative 
measurement. 

9.  The  Report  and  Order  determines 
that  a  multichannel  distributor  will  be 
deemed  to  offer  "comparable 
programming"  to  that  provided  by  a 


cable  system  if  it  offisrs  at  least  twelve 
channels  of  video  programming, 
including  at  least  one  nonbroadcast 
channel. 

b.  Finding  of  Effactive  Competition 

10.  The  Report  and  Order  next 
considers  the  Commission's  statutory 
mandate  to  "find"  that  a  cable  system  is 
not  subject  to  effiactive  competition 
before  authorizing  rate  regulation.  The 
Report  and  Order  finds  that,  for 
purposes  of  implementing  rate 
regulation  by  local  franchising 
authorities,  cable  operators  will  be 
presumed  not  to  be  subject  to  effective 
competition.  Franchising  authorities 
may  rely  on  this  presumption  when 
filing  a  certification  to  regulate  basic 
rates  with  the  Commission,  unless  they 
have  knowledge  to  the  contrary.  The 
cable  operator  will  then  have  the  burden 
of  rebutting  this  presumption  with 
evidence  demonstrating  that  effective 
competition  does  in  fact  exist. 

11.  In  order  to  ensure  that  cable 
operators  have  access  to  information 
necessary  to  mount  a  meaningful 
challenge  to  the  presumption  of  no 
effective  competition,  the  Report  and 
Order  requires  that  competitors 
respond,  within  15  days  to  requests 
from  cable  operators  for  relevant 
information  if  such  information  is  not 
otherwise  available.  Responses  by 
alternative  distributors  to  requests  for 
information  from  cable  operators  may  be 
Umited  to  the  numerical  totals  needed 
to  calculate  the  distributor's  reach  and 
penetration  in  the  franchise  area.  The 
Commission  plans  to  initiate  a 
rulemaking  shortly  proposing  a 
requirement  that  competitors  file  with 
the  Commission  annual  registration 
statements  containing  such  data. 

12.  The  Report  and  Order  declines  to 
adopt  the  NPRM's  proposal  that,  as  in 
basic  service  regulation,  a  determination 
of  effective  competition  for  cable 
programming  services,  subject  to 
regulation  by  the  Commission,  be  made 
on  a  system-wide  basis  where  a  single 
system  services  more  than  one  franchise 
area.  The  Commission  is  concerned  that 
regulation  on  a  system-wide  basis  might 
have  the  effect  of  merging  for  regulatory 
purposes  competitive  and  non- 
competitive franchise  area.  Thus,  the 
Report  and  Order  adopts  a  franchise- 
area  approach  to  determining  effective 
competition  for  cable  programming 
service  complaints. 

(3)  Regulation  of  the  Basic  Service  Tier 

a.  Assertion  of  Jurisdiction  Over  Basic 
Service  and  Equipment  Rates 

13.  The  Report  and  Order  next 
discusses  several  issues  pertaining  to 
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regiilation  of  the  basic  cable  service  tier. 
It  first  reviews  the  matter  of  jurisdiction 
over  basic  rate  regiilation.  Briefly,  the 
1992  Cable  Act  reqiiires  local  authorities 
wishing  to  regulate  basic  service  and 
equipment  rates  to  certify  in  writing  to 
the  Commission  that:  (1)  Their  rate 
regulations  will  be  consistent  with  the 
rate  regulations  prescribed  by  the 
Commission;  (2)  they  have  the  legal 
authority  to  adopt,  and  the  personnel  to 
administer,  rate  regulations;  and  (3) 
their  procedural  rules  provide  an 
opportunity  for  consideration  of  the 
views  of  interested  parties.  Such 
certification  filed  with  the  Commission 
by  a  franchising  authority  will  become 
effective  30  days  after  filing  unless  the 
Commission  finds  that  the  franchising 
authority  has  not  met  one  of  the  three 
criteria  above.  If  the  Commission 
disapproves  the  certification,  after 
notice  and  a  reasonable  opportunity  for 
the  authority  to  comment,  the 
franchising  authority  will  be  notified  of 
any  revisions  or  modifications  necessary 
to  gain  approval.  If  certification  is 
disapproved  or  revoked,  the 
Commission  will  exercise  the  fi^nchise 
authority's  regulatory  jurisdiction  until 
the  authority  becomes  qualified  by  filing 
a  new  certification  that  meets  the 
requirements  set  forth  above.  Such  new 
certifications  will  become  effective 
upon  approval  by  the  Commission, 
which  approval  (or  disapproval)  will  be 
issued  within  90  days  of  fiUng. 

14.  The  Report  and  Order  analyzes  the 
division  of  rate  regulation 
responsibilities  between  the 
Commission  and  local  governments. 
The  Commission  is  concerned  about 
situations  where  a  franchising  authority 
chooses  not  to  file  a  certification 
because  it  knows  that  it  cannot  meet 
certification  standards,  particularly  that 
it  does  not  have  the  resources  to 
administer  rate  regulation  or  the  legal 
authority  to  act,  but  nevertheless 
believes  that  rates  in  the  franchise  area 
should  be  regulated.  Where  a  local 
franchising  authority  notifies  the 
Commission  that  it  lacks  the  legal 
authority  to  regulate  basic  service  rates, 
the  Commission  will  assume 
jurisdiction  until  the  local  government 
secures  such  authority.  Local 
governments  requesting  that  the 
Commission  assume  jurisdiction  on  this 
ground  should  submit  with  their  request 
a  statement  detailing  the  nature  of  the 
legal  infirmity.  If  an  otherwise  qualified 
franchising  authority  does  not  meet  the 
other  certification  requirements  or  its 
procedural  regulations  do  not  provide 
interested  parties  an  opportimity  to 
comment  as  provided  in  section 
623(a)(3)(C)  of  the  1992  Cable  Act,  the 


Commission  will  permit  the  authority 
an  opportunity  to  ciue  the  defect.  As 
reauired  by  section  623(a)(6)  of  the  1992 
Cable  Act,  the  Commission  will  assume 
jurisdiction  until  the  franchising 
authority  cures  the  defect. 

15.  If  a  frtmchising  authority  requests 
that  the  Commission  assiune 
jurisdiction  over  basic  tier  rates  because 
the  franchising  authority  lacks  sufficient 
resources,  it  must  demonstrate  why  its 
franchise  fees  are  inadequate  to  provide 
the  necessary  resources. 

16.  The  Commission  will  not  regulate 
basic  rates  where  a  local  government 
voluntarily  chooses  not  to  seek 
certification  because  it  is  satisfied  with 
the  rates  charged  by  the  local  cable 
operator. 

17.  All  provisions  in  cable  franchising 
agreements  that  prohibit  rate  regulation 
by  franchise  authorities  are  preempted 
by  the  1992  Cable  Act.  Where  rate 
regulation  is  barred  at  the  state  level. 
i.e.,  where  neither  the  state  nor  the 
locality  may  regulate  rates,  the 
franchising  authority  will  be  considered 
to  lack  the  legal  authority  to  regulate 
cable  rates,  and  the  Commission  will 
assume  jurisdiction  over  basic  service 
and  equipment  rates  until  the 
franchising  authority  can  be  certified. 
State  laws,  however,  that  prohibit  local 
governments,  but  not  state  governments, 
frx)m  engaging  in  rate  regulation  are  not 
preempted.  In  these  cases,  basic  rate 
regulation  will  be  conducted  at  the  state 
level.  In  a  related  matter,  the 
Massachusetts  Community  Antenna 
Television  Commission  (MCATC)  seeks 
clarification  of  the  term  "franchising 
authority,"  for  rate  regulation  purposes, 
and  specifically,  asks  whether  MCATA 
would  be  considered  a  franchising 
authority  as  authorized  by  the  1992 
Cable  Act.  In  response,  the  Report  and 
Order  cites  the  definition  of 
"franchising  authority"  as  "any 
governmental  entity  empowered  by 
Federal,  State,  or  local  law  to  grant  a 
franchise,"  In  Massachusetts'  case,  this 
entity  is  MCATC. 

18.  Franchising  authorities  intending 
to  regulate  basic  rates  must  first  submit 
a  certification  form  with  the 
Commission.  The  form,  which  will  be 
available  from  the  Commission,  is 
published  below.  Franchising 
authorities  will  be  required  to  serve 
copies  of  their  certification  requests  on 
cable  operators  on  or  before  the  date  the 
certification  form  is  filed  with  the 
Commission. 

19.  The  Commission  will  permit  but 
not  require  two  or  more  communities 
served  by  the  same  cable  system  to  file 
a  joint  certification  and  exercise  joint 
regulatory  jurisdiction.  Joint 


certification  for  communities  served  by 
different  systems  will  also  be  permitted. 

20.  Because  of  the  statutory 
requirement  that  franchising  authority 
certifications  become  effective  within  30 
days  of  filing  unless  the  Commission 
finds  the  certifications  requirements  are 
not  met,  operators  will  not  be  afforded 
an  opportunity  to  contest  any  of  the 
grounds  for  certification  before 
certification.  Therefore,  challenges  to 
certification  will  be  allowed  only  after 
the  fact,  as  discussed  below.  Operators 
will  also  not  have  an  opportunity  to 
contest  a  finding  of  effective 
competition  at  the  Commission  until 
after  a  franchising  authority  is  certified. 
However,  cable  operators  may  challenge 
a  finding  of  effective  competition  before 
rate  regulation  can  be  imposed  upon 
them. 

21.  The  certification  process  will 
work  as  follows.  Franchising  authorities 
may  begin  filing  certifications  with  the 
Commission  on  June  21, 1993  although 
there  is  no  deadline  by  which  a 
franchising  authority  must  seek 
certification.  The  franchising  authority 
must  use  the  Commission's  certification 
form  and  must  certify  that  it  has  served 
a  copy  of  the  certification  request  on  the 
cable  operator.  The  franchising 
authority  must  either  send  the 
certification  form  by  registered  mail, 
"return  receipt  requested,"  or  hand- 
deliver  the  form  to  the  Commission  and 
obtain  a  date-stamped  copy.  Franchising 
authorities  will  not  be  notified  when 
their  certification  becomes  effective. 
The  certification  will  take  effect  30  days 
after  it  is  filed  unless  the  Commission 
denies  certification  within  that  period. 
The  franchising  authority  will  then  have 
120  days  in  which  to  adopt  regulations 
consistent  with  the  Commission's 
regulations  and,  if  such  rules  are  not 
already  in  place,  to  promulgate  rules 
providing  a  reasonable  opportunity  for 
consideration  of  the  views  of  interested 
parties.  The  franchising  authority  must 
notify  the  cable  operator  that  it  has  been 
certified  and  has  adopted  appropriate 
regulations  before  it  can  begin 
regulating  rates  and,  if  necessary, 
ordering  refunds. 

22.  Cable  operators  may  file  a  petition 
for  reconsideration  of  the  franchising 
authority's  certification,  subject  to 
normal  Commission  requirements  and 
procedures,  including  the  statutory 
requirement  that  such  a  petition  be  filed 
within  30  days.  The  30-day  period  will 
begin  to  run  from  the  30th  day  after  the 
certification  was  filed  with  the 
Commission.  A  petition  for  revocation, 
however,  may  be  filed  at  any  time  after 
the  expiration  of  the  reconsideration 
period.  If  the  petition  for 
reconsideration  challenges  the  finding 
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that  effective  competition  is  absent,  rate 
regulation  will  be  automatically  stayed 
until  resolution  of  the  petition,  subject 
to  refund  liability  back  to  the  date  the 
petition  was  filed  if  the  Commission 
subsequently  determines  that  there  is  no 
elective  competition. 

23.  Challenge*  to  franchising 
authority  certifications  on  other  grounds 
may  also  be  raised  by  a  petition  for 
reconsideration,  if  filed  within  30  days, 
or  later  by  a  petition  for  revocation.  The 
Commission  will  not  impose  an 
automatic  stay  of  rate  regulation  when 
such  challenges  are  made.  However,  the 
party  fiUng  the  petition  may  request  a 
stay  of  rate  regulation.  If  the 
Commission  receives  a  large  volume  of 
petitions  for  reconsideration  of 
certification  requests,  the  effective 
competition  challenges  will  be  reviewed 
first.  The  remaining  petitions  will  then 
be  processed  generally  on  the  basis  of 
the  size  of  the  community,  the  largest 
communities  being  considered  first. 
Other  factors,  such  as  date  of  filing, 
however,  may  also  be  a  factor  in 
determining  which  challenges  will 
receive  priority.  Smaller  communities  in 
need  of  immediate  relief  may  petition 
the  Commission  for  expedited 
consideration. 

24.  Where  the  Commission  denies  a 
certification  on  other  than  effective 
competition  grounds,  the  fi-anchising 
authority  will  be  notified  and  informed 
of  any  modifications  that  must  be  made 
in  order  to  obtain  Commission  approval. 
If,  after  this  opportunity  to  cure,  the 
authority  still  rails  to  meet  the 
certification  requirements,  its 
certification  will  be  denied  and  the 
Commission  will  regulate  basic  service 
rates.  Cable  operatora  and  franchising 
authorities  may  appeal  the 
Commission's  decision  on 
reconsideration,  subject  to  normal 
procedures  (47  CFR  1,101-1.120). 

25.  A  franchising  authority's 
certification  will  be  revoked  if.  after  a 
reasonable  opportunity  to  comment,  it  is 
determined  that  state  and  local  laws  and 
regulations  do  not  conform  to  the 
Commissions'  rate  regulations  governing 
cable  rates.  A  franchising  authority's 
certification  may  also  be  revoked  if  it 
fails  to  fulfill  one  of  the  three  conditions 
for  certification  set  forth  above. 
However,  in  the  latter  cases,  the 
Commission  will  first  remand  to  the 
franchising  authority  with  directions  on 
how  defects  should  be  corrected. 
Resubmissions  will  be  considered  on  an 
expedited  basis.  In  all  cases  of 
revocation,  the  Commission  will  assume 
jurisdiction  over  basic  service  rates  until 
an  authority  becomes  recertified.  While 
a  petition  for  revocation  on  a  basis  other 
than  the  presence  of  effective 


competition  is  pending,  however,  and 
absent  grant  of  a  stay,  the  franchising 
authority  may  continue  to  regulate  the 
basic  service  rates  of  its  franchisees. 

26.  A  petitioner  for  revocation  against 
a  franchising  authority  must  serve  a 
copy  of  its  petition  on  the  franchising 
authority,  and  the  petition  must  contain 
a  statement  that  such  service  was  made. 
Franchising  authorities  will  be  allowed 
30  days  to  file  oppositions  to  such 
petitions,  and  15  days  will  be  allowed 
for  replies. 

27.  A  cable  operator  once  not  subject 
to  effective  competition  that  later 
become  subject  to  effective  competition, 
may  petition  the  franchising  authority  to 
change  its  regulatory  status.  Oppositions 
must  be  filed  within  15  days  of  the  time 
public  notice  of  the  petition  is  given. 
Oppositions  must  be  served  on  the 
operator,  who  bears  the  burden  of 
proving  the  existence  of  effective 
competition.  Franchising  authorities 
must  provide  operators  with  seven  days 
to  reply,  and  must  reach  a  decision  on 
such  petitions  within  30  days  after  the 
pleading  cycle  closes.  That  decision 
must  be  publicly  released.  Franchising 
authorities  further  must  submit  to  the 
Commission  within  ten  days  any 
decision  changing  the  regulatory  status 
of  the  cable  system.  Such  decisions  will 
become  final  30  days  from  the  public 
notice  of  the  decision,  unless  the 
Commission  receives  a  petition  or  other 
pleading  opposing  it,  or  decides  on  its 
own  motion  that  the  decision  is 
defective.  If  the  initial  determination 
that  effective  competition  exists  is 
upheld,  the  franchising  authority  and 
the  Commission  would  cease  regulating 
basic  cable  service  rates.  Operatora 
denied  a  change  in  status  by  a 
franchising  authority  would  be  entitled 
to  seek  review  of  that  finding  by  the 
Commission,  by  means  of  a  petition  for 
revocation  as  discussed  above.  In 
situations  where  a  fianchising  authority 
has  not  been  certified,  an  operator  may 
petition  the  Commission  directly  for  a 
change  in  status,  and  the  same  time 
period  for  fiUng  pleadings  as  set  forth 
above  for  local  fianchising  authorities 
will  apply. 

28.  In  order  to  expedite  a  finding  of 
changed  status,  a  joint  statement  may 
also  be  submitted  by  the  cable  operator 
and  a  franchising  authority  stating  that 
effective  competition  exists.  The  joint 
statement  must  state  which  of  the  three 
statutory  tests  for  effective  competition 
has  been  met  and  explain  how  the  test 
has  been  satisfied.  The  statement  must 
also  be  released  to  the  public  by  the 
franchising  authority  on  or  before  the 
day  it  is  submitted  to  the  Commission. 
Such  joint  statements  will  become  final 
decisions  within  30  days  of  filing  with 


the  Commission,  unless  challenged  by 
an  interested  party. 

29.  Upon  denial  or  revocation  of 
certification,  the  Commission  will  notify 
the  local  franchising  authority  and  the 
cable  operator  of  the  action,  and  inform 
them  that  the  Commission  is  assuming 
jurisdiction  over  regulation  of  basic 
service  rates.  Cable  operators  will  be 
required  to  file  their  basic  rate  schedule 
with  the  Commission  and  with  the  local 
franchising  authority,  on  the 
appropriate  Commission  form,  within 
30  days  of  notification.  Basic  rate  fiUngs 
for  existing  rates  or  proposed  rate 
increases  for  services  and  equipment 
(including  increases  in  the  average 
channel  diarge  that  result  from 
reductions  in  the  number  of  channels  in 
a  tier)  must  calculate  relevant 
benchmarks,  caps,  and  permitted 
adjustment  factors  as  indicated  on  the 
appropriate  FCC  form.  Cable  operatora 
with  existing  or  proposed  rates  above 
the  permitted  per  chaimel  rate  must 
submit  a  cost-of-service  showing 
sufficient  to  support  a  finding  that  the 
rates  are  reasonable. 

30.  Basic  rate  filing  must  be  served  on 
the  franchising  authority  on  or  before 
the  day  they  are  filed  with  the 
commission.  Such  filings  will  be  placed 
on  public  notice  by  the  Commission. 
Filings  proposing  rates  or  rate  increases 
within  the  Commission's  reasonableness 
standard  must  be  made  on  30-days 
notice  and  can  become  effective  30  days 
after  pubUc  notice  of  them  is  given  if 
they  are  unopposed,  unless  the 
Commission  issues  an  order  deferring 
their  effective  date  or  denying  them. 

31.  Filings  proposing  rates  above  the 
presumptively  reasonable  level  must  be 
made  on  90-days  notice  and  be 
accompanied  by  a  cost-of-service 
showing.  Petitions  opposing  filings 
which  propose  a  rate  or  rate  increase 
that  falls  under  the  presumptively 
reasonable  level  must  be  filed  within  15 
days  after  public  notice  of  the  filing,  and 
must  be  served  on  the  cable  operator. 
Oppositions  will  be  due  five  days  after 
filing  of  the  petition.  Petitions  op{>osing 
fiUngs  which  propose  rates  above  the 

Presumptively  reasonable  level  should 
9  filed  within  30  days  after  pubUc 
notice  of  the  rate  filing,  with 
oppositions  due  in  ten  days  after 
petitions  are  filed.  Althoi;^  the 
Commission  expects  that  filings 
proposing  a  rate  above  the 
presumptively  reasonable  level  can  be 
reviewed  within  the  same  180-day 
constraint  imposed  on  franchising 
authorities,  extraordinary 
drcvunstances,  such  as  the  volume  of 
cases,  could  prevent  resolution  of  all 
basic  rate  cases  which  come  to  the 
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Commission  within  the  same  180-day 
deadline. 

32.  The  Commission  will  assume 
basic  rate  jurisdiction  until  the 
franchising  authority  files  a  "petition  for 
recertification"  and  the  petition  is 
subsequently  approved.  The  petition 
should  be  dearly  marked  as  a  "petition 
for  recertification,"  should  contain  a 
clear  showing,  supported  by  either 
objectively  verifiable  data  or  affidavit 
reasons  for  revocation  or  denial  no 
longer  pertain,  and  must  attach  a  copy 
of  the  earlier  decision  denying  or 
revoking  the  original  certification.  The 
new  certification  request  must  be  served 
on  the  cable  operator  and  any  interested 
party  that  participated  in  the  proceeding 
denying  or  revoking  the  original 
certification.  Any  party  wishing  to 
oppose  the  new  certification  request 
must  do  so  within  15  days  after  the 
request  is  filed.  The  authority  may  reply 
within  seven  days. 

b.  Implementation  and  Enforcement  of 
Basic  Tier  Rates 

33.  Review  by  Local  Franchising 
Authorities.  The  cable  operator  will 
then  have  30  days  to  file  its  schedule  of 
rates  for  the  basic  service  tier  and 
accompanying  equipment  with  the 
franchising  authority. 

34.  A  two-step  approach  will  be  used 
regarding  franchise  authority  review  of 
a  cable  operator's  current  basic  service 
rates  and  proposed  rate  increases.  Under 
the  first  step,  if  a  franchising  authority 
is  able  to  determine  that  a  cable 
operator's  current  rates  for  the  basic 
service  tier  and  accompanying ' 
equipment  are  reasonable  under  the 
Commission's  rate  standards,  the  rates 
will  go  into  effect  30  days  after  filing 
with  the  franchising  authority. 
Similarly,  if  the  franchising  authority 
finds  that  a  proposed  rate  increase  is 
reasonable  under  the  Commission's 
rules,  the  increase  will  go  into  effect  30 
days  after  filing  with  the  franchising 
authority. 

35.  Under  the  second  step,  if  the 
franchising  authority  is  unable  to 
determine  whether  the  proposed  rates 
are  reasonable,  based  on  the  material 
before  it,  or  if  the  cable  operator  has 
submitted  a  cost-of-service  showing 
seeking  to  justify  a  rate  above  the 
reasonable  level,  the  franchising 
authority  may  toll  the  effective  date  of 
the  proposed  rates  for  90  additional 
days  if  necessary  to  ensure  that  a 
proposed  rate  is  within  the 
Commission's  reasonableness  standard. 
It  may  also  toll  the  effective  date  of  the 
proposed  rates  for  150  days  to  evaluate 
a  cost-of-service  showing  seeking  to 
justify  a  rate  above  the  presumptively 
reasonable  level. 


36.  To  toll  the  effective  date  of  the 
proposed  rates,  the  franchising  authority 
must  issue  a  brief  order,  within  the 
initial  30-day  period,  explaining  tha  the 
franchising  authority  needs  additional 
time  to  review  the  proposed  rates.  If  the 
franchising  authority  is  unable  to 
determine  whether  the  proposed  rate 
complies  with  the  Commission's 
reasonable  rate  standard,  then  the  order 
tolling  the  effective  date  of  the  proposed 
rate  should  explain  why  the  franchising 
authority  could  not  make  such  a 
determination.  The  order  should  also 
provide  the  cable  operator  an 
opportunity  to  cure  any  deficiencies  in 
its  original  filing.  If  the  franchising 
authority  fails  to  take  action  on 
proposed  rates  within  these  additional 
90  or  150  days,  the  proposed  rates  will 
go  into  effect,  subject  to  subsequent 
refund  orders.  If  a  franchise  authority 
wishes  to  retain  the  right  to  order 
refunds,  it  must,  at  minimum,  issue  an 
order  stating  that  it  will  need  additional 
time  to  reach  a  decision  on  the  merits 

of  the  proposed  rates,  and  request  that 
the  operator  keep  accurate  account  of  all 
amoimts  received  by  reason  of  the 
proposed  rate  and  on  whose  behalf  such 
amounts  are  paid. 

37.  To  assure  that  interested  parties 
have  an  adequate  opportunity  to 
comment,  cable  operators  will  be 
required  to  notify  subscribers  in  writing 
of  a  proposed  increase  in  the  rates  for 
the  basic  service  tier  and  accompanying 
equipment  at  approximately  the  same 
time  it  notifies  the  franchising  authority, 
i.e.,  at  the  bilUng  cycle  that  is  at  least 

30  days  before  any  proposed  increase  is 
effective.  Cable  operators  will  not, 
however,  be  required  to  publish  a  notice 
of  a  proposed  rate  increase  in 
newspapers  or  provide  information  to 
subscribers  regarding  how  to  lodge 
complaints.  Operators  must  include  in 
their  subscriber  notifications  the  name 
and  address  of  the  local  franchising 
authority,  so  that  the  requisite 
information  for  pubhc  participation  in 
ratemaking  proceedings  can  be  readily 
obtained  by  a  subscriber. 

38.  The  rules  adopted  leave 
franchising  authorities  flexibiUty 
regarding  the  manner  in  which 
interested  parties  will  be  permitted  to 
participate  meaningfully  in  rate 
proceedings.  In  fact,  many  jurisdictions 
already  have  rules  governing  pleading 
cycles  and  public  participation  in  such 
proceedings.  However,  any  such  rules 
must  provide  a  reasonable  opportunity 
for  consideration  of  the  views  of 
interested  parties,  and  should  take  into 
account  the  time  periods  that 
franchising  authorities  have  to  act  on 
either  initial  review  of  basic  cable  rates 
or  requests  for  increases. 


39.  A  franchising  authority  will  be 
required  to  issue  a  written  decision 
whenever  it  disapproves  either  an  initial 
basic  cable  rate  or  a  request  for  an 
increase  in  whole  or  in  part,  or  approves 
a  proposed  rate  over  the  objections  of 
interested  parties.  However,  an 
authority  is  not  required  to  issue  a 
written  decision  if  it  is  approving  a 
basic  cable  rate  or  rate  increase  in  its 
entirety  and  there  have  been  no 
objections.  Franchising  authorities  can 
also  decide  for  themselves  whether  and 
when  to  conduct  formal  or  informal 
hearings  as  long  as  they  act  on  rate  cases 
within  the  prescribed  time  periods 
established  above,  and  provide 
interested  parties  with  notice  and  a 
meaningful  opportunity  to  participate. 
Thus,  no  rule  is  adopted  to  govern  this 
issue. 

40.  The  Report  and  Order  further 
establishes  that  the  burden  of  proof 
should  be  on  the  cable  operator  to 
demonstrate  that  its  initial  rates  for  the 
basic  service  tier  and  accompanying 
equipment,  or  proposed  increases  in 
these  rates,  comply  with  section  623  of 
the  1992  Cable  Act  and  the 
Commission's  implementing 
regulations.  If  an  initial  rate  or  a 
proposed  increase  is  presumptively 
reasonable  under  the  Commission's 
standards,  then  the  cable  operator  will 
merely  have  to  show  how  the  rate  at 
issue  meets  the  criteria.  However,  if  an 
initial  rate  or  a  proposed  increase 
exceeds  the  presumptively  reasonable 
level,  then  the  cable  operator  will  have 
to  make  a  cost-of-service  showing  to 
justify  the  proposed  rate.  The  filing  of 
existing  rates  in  excess  of  the 
Commission's  presumptively  reasonable 
level  for  the  basic  service  tier,  whether 
or  not  accompanied  by  a  cost-of-service 
showing  could  result  in  a  prospective 
rate  reduction  or  a  rate  prescription. 

41.  Pursuant  to  the  new  rules, 
franchising  authorities  have  the  right  to 
collect  information,  including 
proprietary  information,  to  make  a  rate 
determination  in  those  cases  where 
operators  have  submitted  initial  rates  or 
have  proposed  increases  that  exceed  the 
Commission's  presumptively  reasonable 
level,  as  defined  by  the  Commission's 
regulations.  In  cases  where  initial  or 
proposed  rates  comply  with  the 
Commission's  reasonableness  standard, 
however,  requests  for  additional 
information  should  relate  to  having  an 
operator  properly  doctiment  that  its 
prices  are  in  accord  with  that  standard. 
The  Commission  will  require,  to  protect 
the  confidentiality  of  certain  business 
information,  that  the  franchising 
authorities  apply  the  same  procedures 
that  the  Commission  will  apply 
regarding  information  submitted  to  the 
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Commission  in  the  cable  programming 
services  complaint  process.  (See  47  CFR 
0.459.) 

42.  Regarding  automatic  adjustments. 
the  Report  and  order  states  that  certain 
price  changes  beyond  a  cable  operator's 
control  (discussed  further  infra)  can 
automatically  be  passed  through  to 
subscribers  in  addition  to  the  reasonable 
rate.  However,  a  cable  operator  must 
notify  a  franchising  authority  30  days  in 
advance  of  a  rate  increase  based  on 
automatic  adjustment  items,  and  the 
authority  must  pass  on  them  within 
these  30  days. 

43.  Remedies  and  Appeals.  The  first 
remedy  available  to  a  franchising 
authority  in  conjunction  with  an  initial 
review  of  rates  for  the  basic  service  tier 
and  accompanying  equipment  is  a 
prospective  rate  reduction.  Under  this 
remedy,  after  a  review  of  basic  service 
tier  and  equipment  rates,  if  a  franchising 
authority  determines  that  the  rates  for 
the  basic  service  tier  or  equipment 
exceed  permitted  levels,  Uiat  franchising 
authority  may  order  a  prospective 
reduction  of  those  rates  to  bring  therA 
into  compliance  with  the  Commission's 
rate  standards.  In  addition,  reductions 
below  the  permitted  basic  service  tier 
rate  may  be  ordered  if  a  cable  operator 
opts  for  a  cost-of-service  showing. 

44.  A  second  remedy,  a  rate 
prescription  may  also  be  utilized.  Under 
this  remedy,  a  franchising  authority  may 
prescribe  a  reasonable  rate  in  place  of  a 
proposed  unreasonable  rate.  The 
prescribed  rate  may  not  be  lower  than 
the  Commission's  permitted  rate,  unless 
the  operator  has  sought  to  justify  the 
proposed  basic  service  tier  rate  by  a 
cost-of-service  showing.  In  such  a  case, 

a  franchising  authority  could  reduce  an 
operator's  rate  for  the  basic  service  tier 
to  a  level  below  the  Commission's 
permitted  rate  level,  if  indicated  by  cost- 
of-service  showing. 

45.  The  third  remedy  the  Commission 
considers  is  whether  and  when  a 
franchising  authority  can  order  refunds 
to  subscribers.  The  Commission,  while 
concluding  that  franchising  authorities 
will  be  able  to  order  refunds,  stresses 
that  this  is  not  an  unUmited  power,  but 
should  be  used  mainly  in  three 
situations.  First,  if  a  cable  operator  fails 
to  comply  with  a  rate  decision  and 
continues  to  charge  unreasonable  rates, 
the  authority  can  order  refunds  back  to 
the  effective  date  of  its  rate  order. 
Second,  as  part  of  its  initial  review  of 
existing  cable  rates,  an  authority  has  the 
discretion  to  order  refunds  for 
unreasonable  rates  that  exceed  the 
Commission's  permitted  levels  absent  a 
persuasive  cost-of-service  showing  by 
the  operator.  The  permissible  refund 
period  ends  on  the  date  the  operator 


implements  a  prospective  rate  reduction 
or  begins  charging  a  prescribed  rate  and 
begins  either  at  the  effective  date  of  our 
rules  on  this  matter  or  one  year, 
whichever  is  a  shorter  period.  Third,  if 
an  authority  has  tolled  a  proposed  rate 
increase  for  90  or  150  adaitional  days 
and  has  not  completed  its  review  by  the 
end  of  these  time  periods,  the  proposed 
rates  can  go  into  effect  subject  to  a 
refund  if  portions  of  the  rates  are  later 
found  to  be  imreasonable.  The  refund 
period  will  be  calculated  from  the  date 
of  the  accounting  order  to  the  point  a 
prospective  rate  reduction  is  issued,  and 
then  back  in  time  from  the  date  of  the 
accounting  order  to  the  effective  date  of 
our  rules,  or  to  the  point  where  the  total 
refund  period  would  equal  one  year, 
whichever  is  less. 

46.  A  franchising  authority  must 
afford  cable  operators  due  process  by 
providing  notice  and  an  opportunity  to 
participate  before  ordering  refunds. 
Franchising  authorities,  in 
administering  the  payments  of  refunds, 
should  follow  procedures  analogous  to 
those  which  the  Commission  is 
adopting  for  refunds  for  cable 
programming  services.  Refunds  could 
include  interest,  computed  at  the 
applicable  published  Internal  Revenue 
Service  rates  for  tax  refunds  and 
additional  tax  payments. 

47.  While  a  franchising  authority  may 
have  such  remedies  available  under 
local  law.  the  Commission  does  not 
believe  it  necessary  for  franchising 
authorities  to  use  punitive  sanctions 
such  as  fines  or  forfeitures  for  violations 
of  rate  regulations.  Therefore,  the 
Commission  preempts  local  laws  to  the 
extent  that  they  permit  the  use  of  such 
sanctions  merely  upon  a  determination 
that  either  existing  rates  on  a  request  for 
an  increase  is  unreasonable. 

48.  Once  a  franchising  authority 
issues  a  rate  decision,  interested  parties, 
including  the  operator,  may  wish  to 
appeal  it.  The  Commission  is  the  sole 
forum  for  appeals  of  local  decisions  on 
rates  for  the  basic  service  tier  and 
accompanying  equipment  involving 
whether  or  not  a  franchising  authority 
has  acted  consistently  with  the  1992 
Cable  Act  or  our  implementing  rules. 
Appeals  must  be  filed  within  30  days  of 
the  date  a  franchising  authority  pubUcly 
releases  the  text  of  its  rate  decision  as 
computed  under  47  CFR  1.4(b). 
Oppositions  can  be  filed  within  15  days 
after  the  appeal  is  filed  and  must  be 
served  on  the  party  appealing  the  rate 
decision.  Replies  can  be  filed  within 
seven  days  after  the  last  day  for  filing 
oppositions  and  shall  be  served  on  the 

{)arties  to  the  proceeding.  Appeals  of 
ocal  rate  decisions  that  do  not  depend 
upon  determining  whether  a  franchising 


authority  has  acted  consistently  with 
the  1992  Cable  Act  or  the  Commission's 
appeal  could  be  heard  in  state  or  local 
courts. 

49.  Notification  of  Availability  of 
Basic  Service.  Cable  operators  must 
notify  subscribers  of  the  availability  of 
basic  tier  service  within  90  days  or  three 
billing  cycles  from  the  effective  date  of 
the  rules  adopted  in  this  proceeding  and 
notify  new  subscribers  at  the  time  of 
installation.  To  the  extent  that  this 
notification  requirement  conflicts  with 
local  fitmchise  agreements  or  rules,  the 
commission  is  preempting  local 
regulations.  Operators  who  can 
demonstrate  that  they  have  satisfied  the 
notification  requirement  in  the  12 
months  prior  to  the  effective  date  of  our 
cable  regulations  will  be  exempt  from 
this  requirement  as  it  pertains  to  current 
subscribers,  provided  that  their  notice 
conforms  to  the  format  and  content 
requirements  of  our  rales.  Such 
notification  must  be  included  with  the 
cable  bill,  so  that  it  is  not  lost  in 
promotional  material.  However,  it  is  not 
required  that  this  notice  be  included  in 
all  sales  Uterature  prior  to  installation 
and  hookup. 

50.  Notification  ofbasic  service  tier 
availabihty  must  state  not  only  that  a 
basic  tier  service  is  available,  but  must 
also  set  forth  the  price  of  the  service  and 
list  the  services  that  are  included.  This 
notification  should  be  in  a  written  form 
which  "clearly  and  conspicuously" 
informs  the  subscriber  of  the  above 
information.  Finally,  although  cable 
companies  will  not  be  required  to 
maintain  copies  of  such  notifications  in 
their  public  inspection  files,  the  cable 
company  will  bear  the  burden  of 
providing  that  it  is  in  compUance.  if 
challenged. 

c.  Regulation  of  Basic  Service  Tier  and 
Equipment  Rates 

51.  Components  of  the  Basic  Service 
Tier  Subject  to  Rate  Regulation.  The 
1992  Cable  Act  requires  cable  operators 
to  offer  subscribers  a  separately 
available  basic  service  tier  to  which 
subscription  is  required  for  access  to 
any  other  tier  of  service.  The  basic  tier 
must  include,  at  a  minimum,  all  must- 
carry  signals,  all  PEG  channels  required 
by  the  franchising  authority  to  be 
carried  on  the  basic  tier,  and  all 
domestic  television  broadcast  signals 
other  than  superstations,  whether 
carried  pursuant  to  mandatory  carnage 
provisions  or  a  retransmission  consent 
agreement.  The  cable  operator  may  add 
other  channels  of  programming  to  its 
basic  tier  at  its  discretion.  The  statutor< 
definition  preempts  provisions  of 
franchise  agreements  that  require 
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additional  servioM  to  be  carried  on  the 
basic  tier. 

52.  In  examining  tbe  langii^e  of  47 
U.S.C.  543(b)(7)(A).  and  the  1992  Cable 
Act's  legislative  history,  the 
Ck)inmi&sion  finds  that  subscribers  must 
purchase  the  basic  service  tier  in  order 
to  gain  access  to  any  video 
programming,  Included  that  offered  on 
a  pw-program  or  per-channel  basis. 
However,  purchase  of  the  basic  tier  is 
not  required  in  order  to  buy  non-video 
programming  services  such  as  digital 
cable  radio  and  personal 
commimications  services. 

53.  The  Report  and  Order  determines 
that  cable  operators  subject  to  rate 
regulation  may  have  only  one  "basic" 
tier  which  must  be  unbundled  from  all 
other  tiers.  Multiple  basic  tiers  will  not 
be  permitted  for  rate  regulation 
purposes. 

54.  Regulations  Governing  Rates  of 
the  Basic  Senice  Tier.  The  1992  Cable 
Act  requires  the  Commission  to 
establish  regulations  that  will  assure 
reasonable  rates  for  the  basic  service 
tier,  Lat  does  not  explicitly  define 
"reasonable."  Instead,  it  requires  that 
regulations  be  designed  to  achieve 
statutory  goals  and  take  into  account  the 
enumerated  statutory  factors.  We 
conclude  that  the  statute  does  not 
require  the  Commission  to  place 
primary  weight  on  any  of  the  statutory 
f.Tctors  governing  rates  for  the  basic 
service  tier,  but  that  we  may  do  so  as 
part  of  a  reasoned  balancing  of  statutory 
requirements  and  factors.  Based  on 
statutory  findings  and  goals,  as  well  as 
results  from  the  Commission's  industry 
survey,  the  Commission  determines  that 
under  the  statute  we  can.  and  should, 
place  primary  weight  on  the  rates  of 
systems  subject  to  effective  competition. 
Accordingly,  the  Commission's 
regulations  govemiag  rates  for  the  basic 
service  tier  are  aimed  toward  achieving 
rate  levels  that  are  closer  to  rates  of 
systems  subject  to  effective  competition. 

55.  The  Report  and  Order  examines 
the  relative  merits  of  a  benchmarking 
versus  a  ccst-of-service  approach  as  the 
primary  method  fcnr  regulating  rates  for 
the  basic  service  tier.  The  Commission 
concludes  a  benchmark  will  be 
incorporated  into  the  framework  for 
regulation  of  basic  service  tier  rates 
because  a  benchmark  formula  can 
protect  consumers  from  excessive  rates 
and  keep  the  costs  of  administration  and 
compliance  low.  The  Commission's 
rules,  however,  allow  cable  operators  to 
use  cost-of-service  principles  to  justify 
rates  higher  than  permitted  by  the 
system's  bmchmark. 

56.  Local  authorities  may  not  elect 
cost-of-seivioa  regulation  as  their 
primary  mode  at  regulatioo  of  the  basic 


service  tier,  because  such  an  approach 
would  be  less  consistent  with 
Congressional  intent  than  benchmark 
regulation.  Therefore,  local  governments 
must  apply  the  benchmark  system  of 
rate  regulation. 

57.  "The  Commission  declines  to  adopt 
a  regulatory  framework  for  cable  service 
that  seeks  lower  per-channel  rates  for 
the  basic  service  tier  in  comp>arison  to 
higher  tiers  because  any  supposed 
advantages  in  producing  a  low  priced 
basic  tier  would  be  eviscerated  by  the 
incentives  for  cable  opwrators  to  reduce 
offerings  on  the  basic  service  tier. 
Accordingly,  the  Commission 
establishes  a  tier-neutral  framework  for 
rate  regulation  that  applies  the  same 
standards  of  reasonableness  to  the  besic 
service  tier  and  to  cable  programming 
services. 

58.  The  Report  and  Order  discusses 
the  various  benchmark  alternatives 
proposed  in  the  NPRM.  llie 
Commission  perceives  a  Congressional 
concern  reflected  in  the  Cable  Act  of 
1992  that  current  rates  for  cable  service 
result,  in  part,  from  an  ability  to  raise 
rates  to  unreasonable  levels  because  of 
a  lack  of  effective  competition,  and  that 
rates  are  unreasonable  to  the  extent  they 
exceed  competitive  levels.  This  concern 
is  confirmed  by  the  results  of  the 
Commission's  industry  survey,  which 
finds  the  rates  of  systems  not  subject  to 
effective  competition  exceed 
competitive  levels  by  approximately  10 
percent  on  an  average  industry  basis. 
Thus,  the  Commission  concludes  that 
the  reasonableness  of  rates  of  the  basic 
service  tier  shall  be  determined  by 
reference  to  the  rates  of  systems  subject 
to  effective  competition.  The  Report  and 
Order,  therefore,  adopts  a  benchmark 
formula  based  on  the  average  September 
30, 1992.  rates  of  systems  subject  to 
effective  competition.  In  gwieral,  the 
formula  will  be  used  to  calculate  the 
rate  that  the  average  cable  system  with 

a  given  number  of  channels,  subscribers 
and  satellite-delivered  signals  would 
charge  if  it  faced  effective  competition. 
The  Commission's  industr)'  survey  does 
not  provide  a  sufficient  basis  for 
identifying  other  system  characteristics 
that  would  warrant  application  of 
different  rate  structures.  As  the 
Conunission  gains  more  experience  with 
cable  rate  regulation,  it  may  reevaluate 
this  conclusion.  This  competitive 
benchmark  is  expressed  as  a  rate  per 
channel.  The  Commission  adopts  and 
provides  a  table  of  benchmark  rates 
denied  from  the  formula,  for  8)rstems 
with  particular  numbers  of  channels, 
subscribers,  and  satellite  signals. 

59.  The  Commission  concludes  that  it 
will  consider  reasonable  a  per  channel 
rate  for  the  basic  service  tier  that  is  at, 


or  below,  the  benchmark  level  when  a 
system  becomes  subfect  to  regulation. 
Where  a  cable  system  is  not  uiarging 
rates  that  ate  abore  its  competitive 
benchmark  level,  the  Commission  can 
assume  that  its  retes  do  not  reflect 
undue  market  power,  even  in  the 
absence  of  effective  competition. 
Therefore,  the  initial  regulated  rate  for 
such  a  system  shall  be  its  rate  in  effect 
on  the  date  the  systdm  becomes  subject 
to  regulation,  regardless  of  the  amount 
that  rate  is  below  the  bendimark. 

60.  Rates  exceeding  the  appUcabie 
benchmark  at  the  time  regulation  begins 
are  presumptively  unreasonable, 
because  they  exceed  the  average  rate 
charged  by  systems  subject  to  effective 
competition  wiA  a  given  number  of 
channels,  subscribers  and  satellite- 
delivered  signals.  Some  systems  with 
rates  at  the  onset  of  regulation  that  are 
above  the  benchmark  may  have  had 
rates  that  were  below  their  benchmark 
level  on  September  30, 1992.  Such 
systems  are  not  subject  to  a  rollback 
bojfi  levels  in  effect  on  September  30 
because  the  rates  were  presumptively 
reasonable  on  that  date.  These  systems 
must  reduce  rates  from  existing  levels  to 
the  benchmark,  but  they  may  maintain 
increases  from  September  30. 1992 
levels  up  to  the  benchmark,  and  adjust 
rates  to  reflect  inflation. 

61.  Fot  a  system  with  basic  tier  rates 
above  the  benchmark  both  when  it 
becomes  subject  to  regulation  and  on 
September  30, 1992,  the  maximum 
permitted  rate  will  be  the  September  30, 
1992  rates  reduced  up  to  10  percent,  but 
no  lower  than  the  benchmark  rate  for 
that  system. 

62.  Instead  of  requiring  all  systems  to 
now  reduce  rates  to  benchmark  levels, 
the  Commission  will  take  the  folkrwing 
steps  to  address  systems  with 
September  30, 1982.  rates  more  than  10 
percent  above  their  benchmark  level;  (1) 
Conduct  further  surveys  to  refine  the 
competitive  bendimark.  and  further 
assess  the  competitive  rate  differential 
between  systems  subject,  and  not 
subject,  to  effective  competition.  an|l  to 
gather  cost  information;  (2)  examine  in 
the  Furtbw  NPRM  whether  the 
Commission  can.  or  should,  exclude 
from  competitive  benchmail: 
calculatimis.  systems  with  less  than  30 
percent  penetration;  and  (3)  carefully 
scrutinize,  through  cost  investigations, 
rates  of  cable  systems  that  exceed  the 
benchmark  by  significant  amounts  even 
after  the  10  percent  rollback. 

63.  The  foregoing  determinations 
define  the  initial  permitted  rate  for  the 
basic  service  tiw  when  the  system 
becomes  subject  to  regulation.  Those 
systems  with  initial  rates  based  on 
adjusted  September  30, 1992  rates,  may 
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further  adjust  those  rates  to  reflect 
inflation  occurring  between  September 
30, 1992  and  the  time  when  regulation 
of  the  basic  service  tier  begins.  They 
must  also  apply  an  efficiency 
adjustment,  specified  in  the  rules,  to 
those  rates  if  the  total  number  of 
subscribers  or  channels  on  the  system 
changes  between  September  30, 1992 
and  the  time  of  regulation.  After  those 
adjustments  are  made,  the  initial 
permitted  rate  for  the  basic  service  tier 
will  then  be  capped  as  described  in  the 
next  section. 

64.  The  benchmark  formula  is  set 
forth  as  explained  in  appendix  E  of  the 
full  text  of  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rule 
Making.  However,  to  assist  operators 
and  regulators  in  applying  the  formula, 
and  to  ensure  its  uniform  application, 
the  Commission  has  develop>ed  FCC 
Form  393,  that  sets  forth  precisely  how 
the  formula  is  to  be  used  in  calculating 
the  permitted  rate  for  a  regulated  cable 
system.  This  form  must  be  used  when 
systems  submit  their  basic  rate  schedule 
for  review  to  local  franchise  authorities 
(or  the  Commission,  where  it  is 
regulating  basic  rates).  Similarly,  the 
form  must  be  used  by  cable  operators 
when  responding  to  subscriber 
complaints  filed  at  the  Commission 
concerning  cable  programming  service 
rates. 

65.  Having  applied  the  benchmark 
formula  to  determine  a  given  system's 
competitive  per  channel  rate,  the  system 
must  then  calculate  its  current  per 
channel  rate  using  the  same 
methodology,  so  that  it  may  be 
compared  to  the  competitive 
benchmark.  Form  393  sets  forth  the 
precise  computations  that  should  be 
made  to  ascertain  the  system's  rate  per 
channel  as  of  the  initial  data  of 
regulation. 

66.  The  Commission  adopts  price  cap 
requirements  to  govern  rate  increases  for 
the  basic  service  tier  once  the  initial 
regulated  per  channel  rate  has  been 
determined.  A  price  cap  approach  is  an 
effective  alternative  to  cost-of-service 
regulation  in  other  regulated  areas,  and 
is  consistent  with  the  Commission's 
statutory  mandate.  At  the  same  time,  the 
Commission  has  provided  for 
adjustments  to  the  price  cap,  based  on 
inflation  and  other  factors  beyond  an 
operator's  control,  to  assure  that  the  cap 
does  not  unduly  restrict  cable  operators' 
ability  to  recover  costs.  The  possibility 
of  a  cost-of-service  showing  will  also 
assure  that  cable  operators  can  recover 
appropriate  costs  of  service.  The  price 
cap  rate  for  the  basic  service  tier  will  be 
expressed  as  a  rate  per  channel  to 
facilitate  rate  calculations  and  review. 


67.  Those  systems  with  rates  in  effect 
on  the  date  regulation  begins  that  are 
below  the  benchmark,  as  calculated 
pursuant  to  FCC  Form  393.  are  not 
subject  to  rollbacks,  but  will 
nonetheless  have  their  rates  capped  at 
the  level  in  effect  on  that  date.  Rate 
increases  for  such  systems  will  then  be 
subject  to  price  caps  on  a  going-forward 
basis,  unless  a  cable  system  justifies 
higher  rates  based  on  cost-of-service 
principles. 

68.  The  Report  and  Order  also 
establishes  an  annual  adjustment  index 
that  permits  changes  in  each  system's 
cap  for  the  basic  service  tier  based  on 
general  changes  in  the  cost  of  doing 
business.  The  Commission  adopts  the 
GNP  fixed  weight  price  index  (GNP-PI) 
as  the  annual  adjustment  index  for  the 
cap  for  basic  service  tier  rates.  Under 
these  rules,  cable  operators  may  adjust 
the  capped  base  per  channel  rate  for  the 
basic  service  tier  annually  after  the  final 
GNP-PI  is  published  by  the  Department 
of  Commerce  for  the  preceding  >ear. 
This  approach  represents  the  best 
balance  between  the  administrative 
burdens  imposed  by  more  fiequent  rate 
adjustments  and  the  need  to  permit 
prompt  adjustments  for  inflation. 

69.  There  are  several  categories  of 
costs  that  cable  operators  may  "pass 
through"  to  subscribers  without  a  cost- 
of-service  showing,  even  if  resulting 
rates  exceed  the  applicable  price  cap. 
(For  cost  reductions  in  these  categories, 
however,  cable  operators  must  make 
rate  reductions  to  reflect  such  savings.) 
The  Commission  first  considers 
retransmission  consent  fees,  and 
concludes  that  such  costs  should  be 
treated  as  external  to  the  benchmark. 
However,  the  Commission  is  concerned 
that  external  treatment  during  the  initial 
period  in  which  cable  operators  and 
broadcasters  will  establish 
retransmission  consent  agreements  may 
unduly  skew  incentives  away  from  fair 
bargaining  for  reasonable  retransmission 
fees.  The  Commission  believes  that  a 
delay  in  onset  of  external  treatment  for 
retransmission  consent  fees  will  serve  to 
protect  subscribers  ft-om  any  precipitous 
increase  in  rates  after  October  6, 1993. 
Hence,  the  Commission  will  accord 
retransmission  consent  costs  external 
treatment  only  after  October  6, 1994, 
and  only  for  new  or  additional  fees 
beyond  those  already  in  effect  on 
October  6, 1994.  The  Commission  will 
also  monitor  initial  retransmission 
consent  agreements  and  their  potential 
impact  on  subscribers,  and  may 
reexamine  external  treatment  if  it 
appears  that  retransmission  consent  fees 
have  an  unwarranted  impact  on 
subscribers. 


70.  The  Commission  will  also  treat 
programming  costs  other  than 
retransmission  consent,  as  external  to 
the  benchmark.  We  will  monitor  the 
impact  of  external  treatment  of 
programming  cost  increases  and 
consider  making  programming  costs 
subject  to  the  cap  if  it  appears  that  this 
treatment  is  disserving  subscribers.  The 
Commission's  accounting  and  cost 
allocation  requirements  will  determine 
the  share  of  programming  costs  to  be 
allocated  to  the  basic  service  tier.  The 
Report  and  Order  also  limits  external 
treatment  of  programming  costs  for 
programming  obtained  from  affiliated 
entities  to  the  percentage  change  in  the 
admissions  component  of  the  Consumer 
Price  Index  between  the  effective  date  of 
the  price  increase  and  the  date  the 
previous  price  took  effect. 

71.  The  Commission  also  excludes 
from  the  cap,  taxes,  franchise  fees,  and 
the  costs  of  satisfying  franchise 
requirements,  including  the  costs  of 
satisfying  franchise  requirements  for 
local,  public,  educational  and 
governmental  (PEG)  access  channels. 
The  Commission's  accounting  and  cost 
allocation  requirements  provide  that 
costs  associate'd  with  PEG  channels 
carried  on  the  basic  tier  will  be  directly 
assigned  to  the  basic  tier  where 
possible,  and  remaining  costs  will  be 
allocated  between  tiers  in  proportion  to 
the  number  of  channels  on  each  tier. 
Because  franchise  fees  may  be  assessed 
on  a  tier-subscriber,  or  revenue-sensitive 
basis,  the  Commission  will  require  that 
franchise  fees  be  allocated  between  tiers 
and  subscribers  in  a  manner  reflective  of 
the  way  they  are  assessed.  The  specific 
methodology  to  be  used  in  calculating 
and  allocating  external  costs  will  be 
prescribed  in  Commission  forms. 

72.  The  Commission  determines  that 
for  all  categories  of  external  costs  other 
than  franchise  fees,  changes  in  external 
costs  shall  be  measured  from  the  date  on 
which  the  system  becomes  subject  to 
regulation,  or  180  days  from  the 
effective  date  of  our  regulations 
(December  20,  1993),  whichever  occurs 
first.  Thus,  any  changes  in  external  costs 
occurring  prior  to  that  date,  including 
frxim  September  30, 1992,  will  not  be 
accorded  external  treatment.  The 
industry  competitive  rate  level  derived 
from  the  Commission's  survey  data 
which  formulated  the  benchmark 
formula  was  adjusted  to  remove 
franchise  fees.  Thus,  the  Commission 
permits  the  full  amount  of  franchise  fees 
to  be  accorded  external  treatment  at  the 
time  the  system  becomes  subject  to 
regulation,  rather  than  only  the  amount 
of  additional  franchise  fees  incurred 
after  that  date. 
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73.  Finally,  for  all  catagwies  of 
external  costs,  other  thao  franchise  fees, 
the  Cotnmission  permits  external 
treatment  for  iDcreases  hi  such  costs 
only  to  the  extent  that  they  exceed 
inflation  as  mdasured  by  the  GNP-PL 
This  requirement  does  not  apply  to 
franchise  fees,  however,  because  the 
benchmark  and  the  Commission 
prescribed  formula  for  determining  the 
permitted  per-channal  rate,  are  adjusted 
to  exclude  franchise  fees.  Thus,  the  total 
amount  of  increases  in  franchise  fees 
will  be  accorded  external  treatment. 
Similarly,  since  the  benchmark  does  not 
reflect  retransmission  consent  fees,  we 
will  accord  external  treatment  to  the 
total  amount  of  retransmission  consent 
fees,  after  October  4. 1994. 

74.  The  Commission  additionally 
finds  that  increases  for  external  costs  up 
tu  the  full  extent  of  inflation  will  not  be 
permitted  if,  in  fact,  they  have  not 
increased  by  the  full  amount  of 
inflation.  Thus,  the  Commission  will 
filso  require  that  permitted  per  channel 
rales  be  adjusted  downward  £rcm  the 
rate  that  would  result  if  based  on  a  full 
inflation  adjustment,  to  the  extent  one 
or  more  external  costs  increase  less  than 
inflation. 

75.  As  detailed  above,  the 
Commission's  primary  method  of 
regulating  cable  service  rates  will  be  a 
price  cep  mechanism  apphed  t  j  rates 
determined  in  relation  to  the 
competitive  benchmark.  However,  the 
starting  price  cap  level  is  based  on 
industr>'-wide  data  and  does  not 
necessarily  reflect  individual  systems' 
costs  of  providing  cable  service.  Thus, 
the  Commission  cannot  be  certain  that 
the  initial  capped  rate  will  permit  all 
cable  operators  to  fully  recover  the  costs 
of  providing  basic  tier  service  end  to 
continue  to  attract  capital.  Accordingly, 
a  cable  operator  is  permitted  to  make  a 
cost-of-service  showing  to  determine  the 
reasonable  rate  for  its  system  anytime  it 
wants  to  propose  a  rate  higher  than  its 
benchmark-derived  on  price  cap- 
permitted  rate.  The  Commission  reiacts 
the  alternative  of  permitting  cable 
operators  to  exceed  the  cap  only  when 
the  rate  as  apphed  to  them  is 
determined  to  be  confiscatory.  Thus,  an 
operator  may  exceed  the  bench  nark  or 
capped  rate  if  it  can  make  the  necessary 
cost  showings  in  certain  drcumstancas. 
The  fact  that  an  operator  has  ircurred  a 
cost  will  not  establish  its  right  to 
recover  that  cost  frxxn  subscribers.  The 
extent  to  which  costs  can  be  rerovered 
from  subscribers  will  be  governed  by 
cost-of  service  standards.  The 
Commission  will  permit  local 
authorities  to  prescribe  any  rate  that  is 
justified  by  the  cost  shotving, 
precluding  a  rate  lower  than  the 


benchmaiic  in  the  opwator's  current  rate 
level. 

76.  The  Report  and  Order  considers 
cost-of-service  standards  to  govern  the 
extent  to  which  cable  operators  may 
exceed  capped  rates  for  the  basic  service 
tier  based  on  costs.  The  Conunission 
believes  that  cost-of-service  standards 
should  be  established  at  the  national 
level.  Howevbr,  the  current  record  is  not 
sufficient  to  permit  the  crafting  of 
detailed  cost-of-service  standards  for 
cable  service.  Accordingly,  a  Second 
Further  Notice  of  Proposed  Rulemaking 
will  be  issued  shortly  to  seek  additional 
comment  on  the  development  of 
appropriate  standards. 

77.  Pending  this  rulemaking,  which 
the  Commission  intends  to  complete  on 
an  expedited  basis,  cable  operators  may 
elect  to  maintain  current  above 
benchmark  rates  and  attempt  to  justify 
them  in  their  initial  rate  fiUngs  based  on 
cost-of-service  showings.  Cable 
operators  that  reduce  rates  in 
accordance  with  Commission 
requirements  may  seek  to  raise  rates 
above  the  cap  pursuant  to  the  general 
procedures  the  Commission  is 
establishing  for  cable  operators  seeking 
rate  increases  for  the  basic  service  tier. 
Local  authorities  (or  the  Commission  in 
situations  where  it  regulates  basic  rates) 
will  review  cost-of-service  showings  by 
cable  operators  seeking  to  raise  rates 
above  capped  levels.  Cable  oi>erators  or 
subscribers  may  then  appeal  the  local 
decision  to  the  Commission.  The 
Commission  will  review  such  local 
decisions  on  a  case-by-case  basis 
pending  the  cost-of-service  rulemaking. 

78.  Ragulations  Governing  Rates  for 
Equipment.  This  segment  of  the  Report 
and  Order  establishes  regulations  which 
set,  on  the  basis  of  actual  cost,  the  rates 
for  installation  and  lease  of  equipment 
used  by  subscribers  to  receive  tbe  basic 
service  tier,  and  installalion  and  lease  of 
monthly  connections  for  additional 
television  receivers.  The  Commission 
first  defines  what  equipment  is  covered 
by  the  mandate  in  the  1992  Cable  Act. 

79.  The  Report  and  Order  concludes 
that  equipment  "used  to  receive  the 
basic  service  tier"  is  broadly  interpreted 
and  includes  converter  boxes,  remote 
controls,  connections  for  additional 
television  sets  and  cable  home  wiring. 
Tbe  Commission's  expansive  reading  of 
the  phrase  "used  to  receive  the  basic 
service  tier"  means  that  equipment  and 
installations  used  to  receive  both  basic 
tier  service  and  other  services,  would  be 
regulated  according  to  actual  cost 
guidelines  described  below.  Although 
the  Commission  believes  that  Congress 
intended  the  Commission's  regulations 
to  encourage  a  competitive  market  in 
the  provision  of  equipment  and  service 


installation,  the  Commission  does  not 
have,  at  this  time,  the  information  it 
would  need  to  establish  a  separate 
effective  competition  test  for  installation 
and  equipment.  The  Commission  has 
begun  a  proceeding  to  investigate  these 
issues.  (See  Notice  of  Inquiry  in  ET 
Docket  No.  93-7.  58  FR  7205,  F^ruary 
5, 1993.)  Therefore,  all  systems  subject 
to  rate  regulation  must  comply  with  the 
actual  cost  standards  for  equipment  and 
service  installations  used  to  receive  the 
basic  service  tier. 

80.  The  Commission  next  decides  that 
cable  systems  must  unbundle  charges 
for  equipment,  installation,  and 
additional  outlets  from  the  rates  for 
basic  service.  In  addition,  an  operator 
must  calculate  individual  charges  for 
installation,  remote  control  unit,  and 
converter  box.  An  operator  may 
establish  one  charge  for  all  other 
customer  equipment  or  develop 
individual  charges  for  specified  other 
equipment. 

81.  The  Report  and  Order  establishes 
actual  cost  standards  for  setting  rates  for 
lease  of  equipment  and  installation. 
Local  franchising  authorities  regulating 
equipment  used  to  receive  the  basic 
service  tier  shall  require  cable  operators 
to  establish  an  Equipment  Basket  to 
which  the  operator  will  assign  the  direct 
costs  of  service  installation,  leasing, 
maintaining  and  servicing  customer 
equipment,  but  not  the  direct  costs  of 
equipment  sold  to  customers.  The 
Basket  will  include  an  allocation  of  all 
system  joint  and  common  costs  that 
installation,  leasing  and  repairing 
equipment  share  with  other  system 
activities,  excluding  general  system 
overhead.  The  Equipment  Basket  costs 
include  a  reasonable  profit.  An  operator 
must  also  calculate  an  Hourly  Service 
Charge  ("HSC")  through  which  it  would 
recover  all  Equipment  Basket  costs 
(including  a  reasonable  profit)  except 
for  the  operator's  costs  of  purchasing 
and  financing  the  lease  of  customer 
equipment.  The  HSC  will  be  computed 
by  taking  the  sum  of  all  annual 
Equipment  Basket  costs  except  purchase 
cost  of  all  equipment,  and  dividing  that 
sum  by  the  operator's  total  annual 
person  hours  dedicated  te  leasing, 
installing  and  equipment  repair 
services. 

82.  Charges  lor  leasing  eech  type  of 
remote  control  ujiit  shall  be  designed  to 
recover  the  operator's  cost  of  purchasing 
and  financing  the  remote,  and  expected 
repair  and  service  charges  over  the 
useful  life  of  the  equipment.  Expected 
repair  and  service  charges  are  to  be 
determined  by  multiplying  the 
estimated  aimual  average  number  of 
repair  and  service  hours  per  remote  by 
the  HSC  Chaises  for  leasiqg  converter 
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boxes  and  all  other  equipment  shall  be 
calculated  in  the  same  manner  as  for 
remotes.  For  installation  charges,  the 
cable  operator  must  elect  a  uniform 
installation  charge  that  is  calculated 
based  upon  either:  (1)  The  HSC  times 
the  person  hours  of  the  visit;  or  (2)  the 
HSC  times  the  average  hours  s{>ent  per 
that  tjme  of  installation  visit. 

83.  The  Commission's  guidelines  do 
not  preclude  an  operator  from  selling 
equipment  to  subscribers.  The 
equipment  price  shall  be  set  at  no 
higher  than  necessary  to  recover  the 
operator's  costs,  including  all  costs 
incurred  for  storing  and  preparing 
equipment  for  sale  up  to  the  time  it  is 
provided  to  the  customer,  including  a 
reasonable  profit.  The  purchaser  is 
responsible  for  maintaining  and 
repairing  any  purchased  equipment,  but 
cable  operators  may  also  sell  service 
contracts.  The  price  of  these  contracts 
shall  be  based  on  the  HSC  times  the 
estimated  average  number  of  hours 
required  for  maintenance  and  repair 
over  the  expected  life  of  the  equipment. 
The  cable  operator  shall  provide  notice 
at  the  time  of  sale  that  system  upgrades 
might  make  a  customer's  purchased 
equipment  incompatible  with  the  new 
cable  svstem  technology. 

84.  "rtie  Commission's  rules  permit 
cable  operators  to  offer  promotions, 
including  a  permanent  below  cost 
offering  of  installations.  However, 
instead  of  allowing  cable  operators 
unlimited  discretion  to  price  all 
equipment  and  installation  below  cost, 
the  Commission  will  require  that  below 
cost  offerings  be  reasonable  in  scope  in 
relation  to  the  operator's  overall 
offerings  in  the  Equipment  Basket. 
Additionally,  certain  limits  on  cable 
operators'  discretion  to  recover  their 
costs  are  imposed.  Specifically,  cable 
operators  must  exclude  the  costs  of 
promotions  from  the  Equipment  Basket, 
but  may  include  these  costs  in  general 
overhead  as  part  of  a  cost-of-service 
showing.  The  Commission  will  review 
this  treatment  of  promotional  costs 
when  it  addresses  the  issue  of  whether 
the  Commission  should  take  steps  to 
promote  a  competitive  market  for 
equipment. 

85.  Concerning  connections  for 
additional  television  receivers,  the 
Commission  is  requiring  that  costs 
associated  with  the  installation  of,  and 
equipment  used  with,  additional 
connections  be  included  in  the 
Equipment  Basket.  Cable  operators  will 
recovery  the  costs  of  additional 
connections  in  the  charges  for 
installation  or  lease  of  customer 
equipment  used  with  the  additional 
connection.  The  installation  charge  for 
additional  connections  is  the  HSC  times 


the  person  hours  of  the  visit  or  the  HSC 
times  the  average  number  of  hoxua  spent 
per  visit.  If  the  operator  elects  to  use  an 
average  installation  time,  the 
Commission  is  requiring  two  rates:  One 
for  wiring  additional  connections  at  the 
time  of  the  installation  and  another  if 
the  operator  makes  a  separate  visit  to 
install  the  additional  connection. 
Remotes  and  other  equipment  involved 
are  to  be  leased  to  the  customer  at  the 
same  rate  as  equipment  used  with 
primary  outlets.  Any  network  costs  for 
boosting  the  signal  to  serve  more  than 
one  outlet  in  a  home  should  be  treated 
as  part  of  general  system  oveihead.  If  a 
subscriber  requests  additional 
connections  that  exceed  network  design 
capabilities  and  require  additional 
customer  premises  equipment,  the  cable 
operator  may  recover  the  costs  of  the 
additional  equipment  through  an 
additional  connection  charge, 
developed  by  using  the  Commission's 
actual  cost  guidelines  for  other  leased 
equipment. 

86.  The  Commission  also  allows  a 
cable  operator,  if  it  incurs  additional 
charges  for  programming  carried  on 
basic  or  cable  programming  services 
channels  that  it  transmits  to  additional 
outlets,  to  recover  these  charges  through 
a  monthly  charge  levied  for  additional 
outlets  in  fact  receiving  that 
programming.  The  Commission  finds  no 
Congressional  intention  to  prevent  cable 
operators  from  establishing  reasonable 
limits  on  the  number  of  additional 
connections  for  each  primary  outlet  in 
commercial  or  residential  installations 
other  than  single  family  installations. 
Cable  operators  are  thus  permitted  to 
establish  reasonable  multiple  primary 
service  charges,  including  reasonable 
discounted  primary  service  charges,  in 
such  circumstances. 

87.  Costs  of  Franchise  Requirements. 
The  1992  Cable  Act  requires  that  the 
Commission's  raie  regulations  for  the 
basic  service  tier  include  standards  to 
identify  costs  that  are  attributable  to 
satisfying  franchise  requirements  to 
support  public  educational  and 
governmental  channels,  to  the  use  of 
such  channels  or  to  any  other  services. 
The  Report  and  Order  finds  that,  as 
proposed  in  the  NPRM,  costs 
attributable  to  satisfying  franchise 
requirements  shall  include:  (1)  The  sum 
of  per  channel  costs  for  the  number  of 
channels  used  to  meet  franchise 
requirements  for  public,  educational 
and  governmental  channels;  (2)  any 
direct  costs  of  providing  any  other 
services  required  under  the  franchise; 
and  (3)  a  reasonable  allocation  of 
overhead. 

88.  Customer  Changes.  The  Cable  Act 
of  1992  requires  that  regulations  for  the 


basic  tier  include  standards  and 
procediues  to  prevent  unreasonable 
charges  for  a  customer  changing 
equipment  or  service  tiers.  The 
Commission  concludes  that  these 
regulations  should  apply  to  any  changes 
in  the  number  of  service  tiers  and 
charges  for  changing  equipment  that  are 
initiated  at  the  subscriber's  request  after 
the  installation  of  initial  service.  These 
same  standards  should  apply  to 
upgrades  and  downgrades  in  service 
tiers.  Furthermore,  the  Commission 
requires  that  customers  be  allowed  30 
days  after  notice  of  retiering  or  rate 
increases  to  change  service  tiers  at  no 
charge. 

89.  Operators  may  impose  only  a 
nominal  charge  for  changing  service 
tiers  effected  solely  by  coded  entry  on 
a  computer  terminal  or  by  other 
similarly  simple  methods.  The 
Commission  considers  any  charge  under 
$2.00  nominal.  The  Commission  will 
also  allow  franchising  authorities  the 
discretion  to  consider  additional 
community  specific  factors  in 
evaluating  these  charges.  However, 
these  charges  cannot  exceed  the  actual 
costs  of  changing  tiers,  as  discussed 
below. 

90.  The  Commission  recognizes  that 
charges  for  changing  tiers  have  the 
potential  to  increase  customer  chum, 
but  the  Commission  lacks  specific  data 
on  this  topic.  Therefore,  the 
Commission  has  created  an  exception  to 
the  cap  on  rates  for  changing  service 
tiers  effected  by  coded  entry  on  a 
computer  terminal  or  other  similar 
methods.  Cable  operators  who  believe 
their  system  has  an  increasing  and 
unacceptable  level  of  chum  in  changing 
service  tiers  may  establish  an  increased 
charge  for  changing  service  tiers  more 
than  two  times  in  one  year,  provided 
that  such  changes  are  not  requested  in 
response  to  a  rate  increase  or  a 
restoration  of  tiered  service.  The 
operator  must  prove  to  the  franchising 
authority  that  the  chum  level  in 
changing  service  tiers  has  reached  an 
unacceptable  level  and  that  its 
escalating  scale  of  charges  is  reasonable. 
In  addition,  the  cable  system  must 
notify  all  subscribers  that  they  will  be 
subject  to  an  increased  charge  if  they 
change  service  tiers  more  than  the 
specified  number  of  times  in  one  year. 

91.  For  changes  in  service  tiers  or 
equipment  that  involve  more  than 
coded  entry  on  a  computer  or  other 
similarly  simple  method,  the 
Commission  adopts  the  actual  cost 
guidelines  for  equipment  and 
installation.  The  actual  cost  charge 
would  be  either  the  HSC  times  the 
amount  of  time  it  takes  to  effect  the 
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change  or  HSC  times  the  average  time 
such  changes  take. 

(4)  Regulation  of  Cable  Programming 
Services 

a.  Definition  of  "Cable  Programming 
Service" 

92.  Under  the  1992  Act,  regulation  of 
"cable  programming  service"  rates  and 
equipment  is  to  be  conducted  by  the 
Commission,  not  local  franchising 
authorities.  "Cable  programming 
service"  is  defined  broadly  in  the  statute 
as  all  video  programming  provided  over 
a  cable  system  except  that  provided  on 
the  basic  service  tier  or  on  a  per-channel 
or  per-program  basis.  The  Commission 
decides  to  also  exclude  per-program  and 
per-channel  premium  services  offered 
repetitively  over  multiple  channels  on  a 
multiplexed  or  time-shifted  basis. 
Further,  the  Commission  will  not 
regulate  collective  offierings  of  otherwise 
exempt  per-channel  or  programming 
services,  as  long  as  two  essential 
conditions  are  met.  First,  the  price  for 
the  combined  package  must  not  exceed 
the  sum  of  the  individual  charges  for 
each  component  service.  Second,  the 
cable  operator  must  continue  to  provide 
the  component  parts  of  the  package  to 
subscribers  separately  in  addition  to  the 
collective  offering.  This  second 
condition  is  satisfied  when  the  offering 
provides  consumers  with  a  realistic 
service  choice.  Under  the  requirements 
of  the  evasion  provision  of  Section 
623(h),  we  retain  the  discretion  io 
review  such  situations  on  a  case-by-case 
basis. 

b.  Complaints  Regarding  Cable 
Programming  Service  Rates 

93.  Procedures  for  Receiving, 
Considering,  and  Resolving  Complaints. 
The  1992  Act  provides  that  rate 
regulation  of  cable  programming 
services  and  equipment  will  occur  only 
in  response  to  specific  complaints — i.e., 
the  Commission  will  not  regulate  cable 
programming  service  rates  until  it 
receives  a  complaint  that  a  particular 
operator's  rates  are  unreasonable.  The 
1992  Cable  Act  affords  complainants 
180  days  from  the  effective  date  of  the 
Commission's  rules  to  challenge 
existing  rates.  The  1992  Cable  Act 
provides  that  complaints  regarding  a 
change,  in  rates  must  be  filed  within  "a 
reasonable  period  of  time"  following 
that  change  in  rates,  including  a  change 
in  rates  resulting  from  a  tiering  change. 
The  Report  and  Order  allows  Uiat  such 
complaints  must  be  filed  within  45  days 
from  the  time  a  subscriber  receives  a  bill 
from  the  cable  operator  that  reflects  the 
rate  increase.  Late  filed  complaints  will 


be  dismissed  with  prejudice,  i.e., 
without  an  opportunity  to  refile. 

94.  In  order  to  make  the  "minimum 
showing"  required  in  the  1992  Cable 
Act,  and  avoid  dismissal  of  a  complaint, 
e.g.,  the  name  and  address  of  the  cable 

rrator,  the  tier  price  the  number  of 
nnels  on  the  challenged  tier.  The 
complainant  must  allege  that  the  rate  is 
unreasonable  because  it  violates  the 
Conynission's  rate  regulations.  The 
complainant  will  not,  however,  be 
required  to  provide  the  underlying 
information  and  calculations  necessary 
to  judge  the  particular  rate  against  the 
Commission's  rate  standards. 
Complainants  must  use  the  complaint 
form  adopted  by  the  Commission,  and 
serve  a  copy  on  the  cable  operator  and 
franchising  authority  by  first  class  mail. 

95.  Complainants  whose  complaints 
fail  initially  to  meet  this  minimum 
showing  required  and  are  thus 
dismissed,  without  prejudice,  will  be 
sent  a  copy  of  the  standard  complaint 
form  and  instructions  for  completing  the 
form.  In  addition,  such  complainants 
will  receive  an  information  letter 
describing  why  the  original  complaint 
was  defective  and  outlining  the 
complainant's  right  to  refile  their 
complaint.  For  a  complaint  filed  on  the 
standard  form,  but  which  is  otherwise 
defective,  complainants  will  have  an 
additional  30  days  from  the  date  of  the 
Commission's  notice  to  file  a  correct 
complaint.  If  the  corrected  complaint 
again  fails  to  meet  the  minimum 
showing,  the  Commission  will  dismiss 

it  with  prejudice  and  will  notify  the 
complainant  and  the  cable  operator 
accordingly. 

96.  The  Commission  adopts  a 
standardized  form  for  use  in  filing 
complaints,  as  attached  below.  This 
form  will  be  widely  available,  not  only 
from  the  Commission,  but  also  from 
franchising  authorities  and  cable 
operators.  Complainants  must  attach  to 
the  standard  complaint  form  a  copy  of 
the  most  recent  bill  reflecting  the 
disputed  rate  or  rate  increase. 
Complainants  must  also  serve  a  copy  of 
the  complaint  both  on  the  cable  operator 
and  on  the  franchising  authority. 
Service  must  be  accomplished  at  the 
same  time  the  complainant  files  the 
complaint  with  the  Commission. 
Subscribers  need  not  obtain  the 
fi^nchising  authority's  concurrence 
before  filing  a  complaint  with  the 
Commission.  Franchising  authorities 
will  not  be  permitted  to  formally  review 
and  adjudicate  cable  programming 
service  complaints  in  the  first  instance. 

97.  Cable  operators  are  not  obliged  to 
respond  to  any  complaint  that  the 
Commission  has  determined  is  defective 
and  notified  the  parties  accordingly. 


Absent  such  notification,  however,  the 
cable  operator  must  respond,  using  the 
standardized  form.  The  burden  in  such 
cases  will  be  on  the  cable  operator  to 
prove  the  rate  in  question  is  not 
unreasonable.  A  cable  operator  must  file 
its  response  with  the  Commission 
within  30  days  from  the  date  of  service 
of  the  complaint,  imless  the 
Commission  notifies  the  operator  during 
the  30-day  filing  period  that  the 
complaint  fails  to  satisfy  the  minimum 
showing  requirement.  In  addition  to  its 
response  on  the  merits,  the  cable 
operator  may  also  include  a  motion  to 
dismiss  stating  with  particularity  the 
reasons  the  operator  thinks  the 
complaint  is  procedurally  defective. 

98.  In  the  event  there  are  multiple 
complaints  regarding  the  identical  rate 
increase,  the  cable  operator  may  file  a 
consolidated  response  to  all  complaints. 
The  cable  operator  shall  serve  its 
response  on  the  complainant  and  the 
local  franchising  authority  by  first  class 
mail.  To  simplify  the  procedure,  the 
Commission  will  not  require  a  reply  by 
the  complainant.  Any  cable  operator 
failing  to  file  and  serve  a  response  to  a 
valid  complaint  may  be  deemed  in 
default,  and  an  order  may  be  entered 
against  the  cable  operator  finding  the 
rate  in  question  to  oe  unreasonable  and 
mandating  appropriate  relief. 

99.  The  rules  delegate  authority  to  the 
Commission's  staff  to  adjudicate  cable 
programming  service  complaints  and 
order  appropriate  relief.  A  party  to  a 
complaint  my  petition  the  Commission 
for  a  review  of  the  stafTs  decision,  and 
existing  procedures  governing 
reconsideration  and  review' will  apply 
to  decisions  granting  or  denying  a 
complaint.  Final  Commission  decisions 
are  subject  to  judicial  review. 

100.  The  Commission's  existing  ex 
parte  rules  concerning  adjudicative 
proceeding  to  complaint  proceedings 
will  apply.  Cable  programming  service 
rate  complaints  will  be  considered 
informal  complaints  and  become 
"restricted  proceedings"  once  a  formal 
opposition  is  filed  by  the  cable  operator. 
From  that  point  on,  ex  parte 
presentations  will  be  prohibited.  The 
Commission  may  be  required  to  apply 
special  ex  parte  procedures  in  instances 
where  numerous  complaints  are  filed 
against  a  single  cable  system's  rates, 
presenting  a  particular  burden  on  all 
parties  involved  to  serve  copies  on  each 
complainant  of  every  pleading  or 
decision  document. 

101.  The  Commission  will  use  its 
existing  rules  and  procedures  regarding 
proprietary  information  submitted  in 
the  cable  programming  service 
complaint  process.  Such  information 
will  be  considered  routinely  available 
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for  public  inspection  absent  a  cable 
oi>erator's  request  for  ctmfidentlal 
treatment  pursuant  to  47  CFR  0.459.  The 
Coimnission  declines  to  adopt  formal 
rules  at  this  time  regarding  limited 
access  for  parties  to  information 
submitted  by  the  cable  operator  that  the 
Commission  has  determined  to  be 
conHdential  within  the  meaning  of 
Exemption  4  of  the  Freedom  of 
Information  Act. 

102.  Finally,  the  Commission 
reemphasizes  its  commitment  to  the  use 
of  alternative  dispute  resolution 
technique  to  expedite  and  improve  the 
administrative  process.  Parties  wishing 
to  employ  such  techniques  in  the  cable 
programming  service  context  in  lieu  of 
Commission  adjudication  of  a  complaint 
may  so  advise  Commission  staff.  The 
Commission  wrill  hold  in  abeyance  any 
complaint  in  which  the  parties  are 
actively  exploring  alternative  dispute 
resolution  in  lieu  of  Commission 
adjudication.  Persons  seeking 
information  regarding  the  use  of 
alternative  dispute  resolution  may 
contact  the  Commission's  Designated 
ADR  Specialist  in  the  Office  of  the 
General  Counsel. 

103.  Remedial  and  Enforcement 
Procedures  for  Rates  Found  to  be 
Unreasonable.  If  cable  programming 
service  rates  are  found  to  be 
unreasonable,  the  Commission  will 
order  the  operator  to  reduce  rates  to  a 
specific  reasonable  level  and  to  reflect 
the  reduced  rate  in  prospective  bills  to 
customers.  By  rule,  the  Commission's 
decision  requiring  a  prospective  rate 
reduction  shall  remain  binding  on  the 
cable  operator  for  one  year  unless  a 
different  time  period  is  indicated  in  the 
mandating  order,  or  the  one  year 
reouirement  is  waived.  The  operator 
will  also  be  required  to  refund  overages 
(plus  interest)  to  all  subscribers,  with 
refunds  being  calculated  from  the  date 
the  first  relevant  complaint  was  filed 
until  the  date  the  operator  implements 
the  reduced  rate  prospectively  in  bills  to 
subscribers.  The  cable  operator  will 
have  the  option  of  either  identifying 
actual  subscribers  who  paid  the 
unreasonable  charge  and  refunding  the 
overage  directly,  or  refunding  the 
overage  by  means  of  a  prospective 
percentage  reduction  in  the  service  rate 
for  all  subscribers  to  cover  the 
cumulative  overcharge. 

104.  The  cable  operator  must 
implement  any  reduction  in  rates  or 
refunds  within  60  days  from  the  date 
the  Commission  releases  an  order 
finding  the  contested  rate  to  be 
unreasonable  and  mandating  a  remedy. 
Any  unreasonable  charges  paid  by 
customers  after  the  filing  of  a  complaint 
but  prior  to  receiving  a  bill  reflecting  a 


reduced  rate  will  be  included  in  the 
calculation  of  refunds.  The  Commission 
also  affirms  its  authority,  under  the 
1992  Cable  Act,  to  reduce  rates  and 
order  refunds  for  the  class  of  subscribers 
that  paid  unreasonable  rates  for  a 
particular  service,  even  if  our 
determination  with  resfwct  to  a 
particular  service  rate  was  based  on  a 
complaint  filed  by  a  single  consumer. 

105.  One  exception  to  this  general 
approach  to  calculating  refunds 
concerns  the  provision  allowing 
complainants  180  days  to  challenge 
cable  programming  service  rates  as  of 
the  effective  date  of  the  Commission's 
rules.  The  1992  Cable  Act  bars 
complaints  against  that  rate  thereafter, 
unless  the  cable  operator  subsequently 
raises  its  rate.  Should  a  complaint  be 
filed  challenging  a  subsequent  rate 
increase  the  refund  shall  be  no  greater 
than  the  difference  between  the 
operator's  disputed  rate  and  its 
(unchallenged)  rate  in  existence  as  of 
the  effective  date  of  our  rules.  As  with 
all  refunds  for  cable  programming 
service  rates,  the  refund  liability  will 
extend  from  the  date  a  valid  complaint 
is  filed  with  the  Commission. 

106.  The  Commission  will  use  its 
existing  procedures  concerning  the 
effectiveness  of  rate  reductions  or 
refund  requirements  during  the  period 
of  appeal  of  cable  programming  service 
rate  decisions.  These  procedures 
provide  that  the  Commission  staff, 
acting  on  delegated  authority,  or  the 
Commission,  may  stay  remedial 
requirements  pending  disposition  of  a 
petition  for  reconsideration  of  an 
application  for  review.  Cable  operators 
may  petition  the  Commission  for  a  stay 
of  remedial  requirements. 

107.  The  Commission  also  adopts  a 
requirement  that  cable  operators  must 
certify  their  compliance  with 
Commission  orders  requiring 
prospective  rate  reductions,  refunds,  or 
other  remedial  reUef  to  subscribers.  This 
certification  must  be  signed  by  an 
authorized  representative  of  the  cable 
operator,  must  reference  the  applicable 
Commission  order,  and  must  state  that 
the  cable  operator  has  complied  fully 
with  all  provisions  of  that  order.  The 
certification  shall  also  include  a 
description  of  the  precise  measures  the 
operator  has  taken  to  implement  the 
remedies  ordered  by  the  Commission. 
The  cable  operator  must  file  this 
certification  with  the  Commission 
within  90  days  of  the  release  date  of  the 
order  requiring  remedial  relief. 

108.  Cable  operators  that  fail  to  effect 
cable  programming  service  rate 
reductions,  refunds  or  other  remedial 
measures  mandated  by  the  Commission 
will  be  subject  to  enforcement  action. 


Such  enforcement  action  may  include 
monetary  forfeitures  pursuant  to  Section 
503(b)  of  the  Communications  Act.  The 
Conunission  will  not  impose  forfeitures 
on  a  cable  operator  simply  because  a 
rate  is  found  to  be  unreasonable. 

109.  Finally,  although  the 
Commission  appreciates  any  informal 
assistance  provided  by  local  authorities, 
the  1992  Cable  Act  does  not  authorize 
the  Commission  to  give  local  authorities 
any  formal  powers  over  implementation 
and  enforcement  of  our  cable 
programming  service  rate  complaints. 

c.  Regulations  Governing  Rates 

110.  The  Commission  concludes  that 
standards  for  identifying  cable 
programming  services  rates  that  are 
unreasonable  in  individual  instances 
will  comply  with  the  Cable  Act  of  1992 
if  they  reflect  a  reasoned  balancing  of 
the  statutory  factors  and  if  we  explain 
how  our  standards  reflect  these 
statutory  factors.  The  Commission  finds, 
while  not  mandated  by  the  statute,  that 
primary  weight  should  be  given  to  the 
rates  of  systems  subject  to  effective 
competition. 

111.  The  Commission  further  believes 
that  a  "bad  actor"  test  for  cable 
programming  service  rates,  designed  to 
reach  those  cable  operators  whose  rates 
for  cable  programming  services  are 
"egregious"  would  not  fulfill  the 
mandate  of  the  Cable  Act.  We  conclude 
that  Congress  used  the  term 
"unreasonable"  in  provisions  regarding 
cable  programming  services  rather  than 
"reasonable"  as  a  reflection  of  the 
different  procedural  regulatory  scheme 
for  protecting  consumers  from  excessive 
rates  for  basic  and  for  cable 
programming  services.  Congress  did  not 
require  different  substantive  standards. 
Therefore,  when  assessing  a  complaint 
that  a  cable  system's  cable  programming 
service  rates  are  unreasonable,  the 
Commission  will  use  the  same  test  of 
reasonableness  adopted  for  basic  service 
rate  regulation. 

112.  As  is  the  case  for  the  basic 
service  tier,  the  Commission  will  use  a 
benchmark  approach  as  the  principal 
form  of  rate  regulation  for  cable 
programming  services,  with  cost-of- 
service  showings  used  only  by  cable 
systems  whose  rates  exceed  the 
benchmark. 

113.  The  Commission  has  explained 
and  justified  in  detail  above,  adoption 
and  application  of  the  benchmark 
approach  that  will  be  used  to  set  the 
initial  per  channel  rate  for  the  basic 
service  tier,  and  application  of  the  price 
cap  to  govern  future  rate  increases  once 
the  initial  rate  level  has  been  set  by 
comparison  to  the  benchmark.  The  same 
considerations  that  applied  to  basic  tier 
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rates  apply  to  the  cable  programming 
services  tier  as  well.  Accordingly,  the 
Commission  adopts  the  same 
benchmark  approach  for  purposes  of 
resolving  complaints  regarding  cable 
programming  services  as  for  the  basic 
service  tier  and  appUes  it  in  the  same 
manner  to  determine  the  initial 
permitted  per  channel  rate  for  cable 
programming  services.  The  Commission 
also  adopts  the  same  price  cap 
requirements  for  cable  programming 
service  as  for  the  basic  service  tier, 
including  the  same  annual  adjustment 
index,  and  requirements  for,  and 
treatment  of,  external  costs. 

114.  Systems  with  a  per-channel  rate 
for  cable  programming  services  at  or 
below  the  benchmark  at  the  time  the 
system  becomes  subject  to  regulatory 
review  will  be  considered  reasonable, 
and  t^t  rate  will  be  its  permitted  rate 
with  rates  that  are  below  the  benchmark 
capped  at  that  level.  For  systems  with 
rates  at  the  time  of  regulation  that  are 
above  the  benchmark,  the  permitted 
level  for  such  systems  will  be 
determined  by  a  further  comparison  to 
the  rates  in  effect  on  September  30, 
1992. 

115.  For  systems  with  September  30, 
1992,  rates  that  are  above  the 
benchmark,  the  rate  shall  be  the 
September  30, 1992,  per-channel  rale 
reduced  by  10  percent,  but  no  lower 
than  the  benchmark,  and  then  adjusted 
forward  by  inflation.  For  systems  with 
rates  on  September  30, 1992,  that  were 
below  the  benchmark,  the  permitted  rate 
shall  be  the  benchmark  rate  adjusted 
forward  by  inflation.  The  price  cap  will 
then  be  applied  to  the  per  channel  rate 
determined  by  the  above  comparison  of 
rates  to  the  benchmark.  Price  cap 
requirements  will  be  the  same  as  for  the 
basic  service  tier. 

116.  As  for  basic  service,  the 
Commission  will  permit  cable  operators 
to  exceed  the  benchmark  rate  for  cable 
programming  services  based  on  costs. 
Similarly,  the  Commission  will  adopt 
cost-of-service  standards  for  application 
by  the  Commission  to  determine  the 
extent  to  which  cable  operators  may 
exceed  capped  rates  for  cable 
programming  services.  However,  as  for 
the  basic  service  tier,  the  record  does 
not  permit  the  Commission  to  fashion 
cost-of-service  standards  at  this  time. 
Accordingly,  the  Commission  will  adopt 
and  issue  separately  a  Second  Further 
Notice  of  Proposed  Rule  Making  to 
establish  cost-of-service  standards  for 
cable  services  including  cable 
programming  services. 

117.  Regarding  equipment  subject  to 
regulation  as  cable  programming 
services,  the  Report  and  Order  states 
that  complaints  concerning  rates  for 


equipment  and  installation  used  to 
receive  cable  programming  services, 
either  solely  or  in  conjunction  with 
unregulated  programming,  shall  be 
subject  to  the  same  actual  cost  standard 
implemented  for  basic  tier  equipment 
and  installation.  The  costs  of  equipment 
and  installation  used  to  receive  cable 
programming  services  shall  be  included 
in  the  Equipment  Basket  and  the 
charges  associated  with  this  equipment 
shall  be  determined  on  the  same  basis 
as  charges  for  other  equipment  subject 
to  the  actual  cost  methodology. 
However,  because  the  Commission  has 
jurisdiction  over  cable  programming 
services,  it  will  review  any  complaints 
or  issues  concerning  such  eq  lipment  or 
installation. 

118.  The  Commission  further 
concludes  that  cable  operators  will  be 
required  to  unbundle  equipment  and 
installation  rates  from  rates  for  cable 
programming  services.  The  Commission 
also  concludes  that  cable  operators  shall 
be  required  to  unbundle  installation 
rates  for  cable  programming  services 
from  rates  for  equipment  leasing. 

(5)  Provisions  Applicable  to  Cable 
Service  Generally 

a.  Geographically  Uniform  Rate 
Structure 

119.  The  1992  Cable  Act  requires 
cable  operators  to  "have  a  rate  structure, 
for  the  provision  of  cable  service,  that  is 
uniform  throughout  the  geographic  area 
in  which  cable  service  is  provided  over 
its  cable  system."  The  Commission 
concludes  that  this  requirement  does 
not  preclude  operators  from  establishing 
reasonable  categories  of  customers  and 
services.  The  Commission  concludes 
that  for  purposes  of  the  1992  Cable  Act 

a  "geographic  area"  means  the  franchise 
area.  Thus,  a  cable  operator  is  generally 
required  by  this  provision  to  have  a 
uniform  rate  structure  within  each 
franchise  area.  The  Commission  also 
decides  that  bulk  discounts  may  be 
permitted  if  they  pass  on  cost  savings  of 
volume  offerings  to  the  subscribers 
affected,  provided  that  all  multiple 
dwelling  buildings  in  the  franchise  area 
receive  the  same  bulk  discount  rate 
structures  and  the  operator  can 
demonstrate  that  it  derives  some 
economic  benefit  from  providing  the 
bulk  discount. 

b.  Discrimination 

120.  Section  623(e)  of  the  Cable  Act 
states  that  no  federal,  state  or  local 
government  can  be  prohibited  from  (1) 
prohibiting  discrimination  among 
subscribers  (except  that  reasonable 
discoimts  to  senior  citizens  br  other 
economically  disadvantaged  groups  may 


not  be  prohibited)  and  (2)  regulation  of 
equipment  facilitating  the  reception  of 
caole  service  by  hearing-impaired 
individuals.  The  Report  and  Order  finds 
that  a  cable  operator  may  offer 
reasonable  discounts  to  senior  citizens 
and  other  economically  disadvantaged 
individuals.  For  this  purpose,  an 
"economically  disadvantaged 
individual"  is  defined  as  a  i>erson  who 
receives  federal,  state  or  local  welfare 
assistance.  Further,  the  Commission 
strongly  encourages  cable  operatora  to 
carry  more  closed-captioned  video 
programming.  Franchising  authorities 
are  free  to  adopt  specific  regulations 
regarding  the  installation  an  offering  of 
equipment  for  reception  of  cable  service 
by  the  hearing  impaired,  but  in  the 
absence  of  evidence  indicating  that 
Federal  intervention  in  this  area  is 
necessary,  the  Commission  declines  to 
adopt  specific  closed-captioning  rules 
for  cable  at  this  time. 

c.  Negative  Option  Billing 

121.  The  1992  Act  provides  that  an 
operator  may  not  charge  a  subscriber  for 
"any  service  or  equipment  that  the 
subscriber  has  not  affirmatively 
requested  by  name."  This  limitation  on 
so-called  "negative  option  billing" 
applies  whenever  a  new  tier  or  single 
channel  service  is  added.  However,  the 
Commission  recognizes  that,  on  balance, 
consumer  benefits  from  giving  operators 
the  ability  to  diversify,  improve,  or 
otherwise  modify  their  offerings  in  a  tier 
outweighs  the  slight  reduction  in 
consumer  choice  that  would  result  from 
exempting  such  changes  from  the 
negative  option  billing  requirements. 
Thus,  restructuring  luidertaken  to 
respond  to  the  Commission's  new  rate 
regulations  will  not  bring  the  negative 
option  billing  provision  into  play  as 
long  as  subscribers  continue  to  receive 
the  same  number  of  channels  and  the 
same  equipment,  and  the  total  price  for 
the  services  does  not  change.  Chi  a 
going-forward  basis,  the  provision  does 
not  apply  to  changes  in  the  mix  of 
channels  in  a  tier,  or  restructurings  of 
service,  even  when  those  changes  are 
accompanied  by  a  rate  increase,  unless 
the  changes  alter  the  fundamental 
nature  of  the  service  tier. 

d.  Collection  of  Information 

122.  The  1992  Cable  Act  envisions 
that  within  one  year  of  its  enactment, 
cable  operatora  will  file  with  the 
Commission  financial  information 
necessary  for  the  enforcement  and 
administration  of  the  statute.  The 
Commission  has  already  taken  steps  to 
satisfy  this  requirement  by  directing  a 
random  sample  of  cable  systems  to 
submit  certain  rate  and  other 
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infonnatioD  to  aid  in  fashioning 
benchmarks.  Therefore,  the  Report  and 
Order  does  not  estabhsh  collection  of 
information  requirements,  but  the 
Commission  will  explore  this  issue  in  a 
Second  Further  Notice  of  Proposed  Rule 
Making  in  the  future. 

e.  Prevention  of  Evasions 

123.  The  1992  Cable  Act  requires  that 
the  Commission  establish  and 
periodically  review  regulations  to 
prevent  evasion  of  its  cable  rate 
regulations.  The  Report  and  Order 
defines  prohibited  "evasions"  as  any 
practice  or  action  which  avoid  the  rate 
regulation  provisions  of  the  1992  Cable 
Act  or  the  Commission's  rules  contrary 
to  the  intent  of  the  Act  or  its  underlying 
pohcies.  The  rules  the  Commission  has 
adopted  in  this  proceeding,  particularly 
the  initial  rate  freeze  describe  above, 
parallel  substantive  standards  for  basic 
tier  and  cable  programming  service 
tiers,  and  cost  oased  equipment 
regulations,  are  all  intended  to  address 
potential  evasions,  including  those  that 
might  result  from  retiering  of  services. 
The  Commission  will  review  its  cable 
rate  rules  two  years  from  their  effective 
date,  and  every  three  years  thereafter, 
unless  circumstances  indicate  more  or 
less  frequent  reviews  would  be  in  the 
pubUc  interest.  Additionally, 
franchising  authorities  and  subscribers 
may  address  specific  instances  of 
evasive  behavior  in  rate  regulation 
proceedings,  in  which  the  burden  will 
be  on  the  cable  operator  to  demonstrate 
that  the  alleged  evasion  was  primarily 
for  a  legitimate  business  purpose  and 
not  an  attempt  to  evade  rate  regulation. 

124.  However,  in  order  to  provide 
some  guidance  to  the  pubUc,  franchising 
authorities,  and  the  industry  regarding 
the  Commission  interpretation  of  the 
prevention  of  evasion  provisions  of  the 
1993  Cable  Act  and  the  Commission's 
implementing  regulations,  the 
Commission  addresses  certain  practices 
that  have  been  questioned  as  evasive 
bdiavior  in  this  proceeding.  "The  Report 
and  Order  clarifies  that  all  retiering  is 
not  potentially  evasive.  Retiering 
otherwise  permitted  under  the 
Commission's  rules  will  not  be  deemed 
an  evasion.  The  Commission  also  does 
not  believe  that  retiering  effectuated 
between  the  date  the  1992  Cable  Act 
was  enacted  and  the  efiiactive  date  of  the 
rate  regulations  is  a  per  se  evasion. 
Finally,  the  Commission  believes  that 
the  following  practices,  if  established  by 
evidence,  are  evasions:  (1)  ImpUcit  rate 
increases;  (2)  a  significant  decUne  in 
customer  service  without  a  similar 
decline  in  price;  and  (3)  deceptive 
practices  such  as  improper  cost  shifting 
or  intentionally  misstating  revenues. 


f.  Small  System  Burdens 

125.  Franchise  authorities  regulating 
small  cable  systems  are  permitted  to 
exempt  those  systems  from  having  to 
file  an  initial  rate  schedule  with  the 
franchising  authority.  In  such  cases,  the 
small  system  need  simply  certify  to  the 
authority  that  its  rates  for  basic  service 
and  equipment  are  reasonable  under  the 
Commission's  rate  standards.  However, 
a  small  system  whose  rates  exceed  the 
benchmark,  a  small  system  proposing  to 
increase  its  basic  service  rates  or  a  small 
system  that  is  the  subject  of  a  cable 
programming  service  complaint  is  not 
exempted  from  the  procedures  the 
Commission  has  established.  For  these 
purposes,  a  "small  system"  is  a  system 
served  by  an  integrated  headend  with 
fewer  than  1,000  subscribere. 

126.  Although  the  Commission  does 
not  agree  with  those  commenters  who 
support  complete  exemption  for  small 
systems  from  substantive  rate 
regulation,  the  unique  characteristics  of 
small  systems  justify  application  of  a 
somewhat  different  standard  to  them. 
This  Commission  reflects  its  awareness 
of  this  difference  in  several  aspects  of  its 
program  for  implementing  the  rate 
provisions  of  the  1992  Cable  Act.  For 
example,  the  rate  formula  the 
Commission  develops  for  evaluating  the 
reasonableness  of  cable  rates  accounts 
for  characteristics  unique  to  small 
system  o{>erators,  as  does  the 
Commission's  rate  approach  which 
permits  the  pass  through  of  many 
external  costs  beyond  the  operator's 
control. 

127.  The  Commission  finds  that  no 
distinction  should  be  made  between 
small  systems  that  are  independent  and 
those  controlled  by  MSOs,  and  therefore 
will  apply  small  system  reUef  to  systems 
with  under  1,000  subscribers,  regardless 
of  whether  the  system  is  an  independent 
one  or  owned  by  an  MSO. 

128.  Regarding  measurement  of  small 
system  size,  for  rate  regulation 
purposes,  the  Commission  will 
determine  system  size  by  a  system's 
headend,  including  any  other  headends 
or  microwave  receive  sites  that  are 
technically  integrated  to  the  system's 
principal  headend,  rather  than  on  a 
franchise  basis. 

g.  Grandfathering  of  Rate  Agreements 

129.  The  Report  and  Order  concludes 
that  section  623(j)  of  the  1992  Cable  Act 
provides  that  franchising  authorities 
already  regulating  rates  pursuant  to  a 
fi'anchise  agreement  executed  before 
July  1, 1990,  may  continue  to  regulate 
basic  service  and  equipment  rates  for 
the  remainder  of  the  franchise  term 
without  following  the  Commission's 


substantive  rate  standards  and  without 
filing  a  certification  with  the 
Commission.  In  Ueu  of  filing 
certification,  franchising  authorities 
with  such  "grandfathered"  agreements 
will  simply  notify  the  Commission  of  its 
intent  to  continue  regulating  basic  cable 
rates.  The  Commission  declines, 
however,  to  grandfather  agreements 
executed  after  July  1, 1990,  as  suggested 
by  some  commenters. 

130.  The  Commission  also  finds  that 
section  623(j)  of  the  Cable  Act  does  not 
supersede  the  Commission's  regulation 
of  cable  programming  services.  Thus, 
the  Commission  shall  regulate  basic 
cable  programming  service  rates  in  all 
cases,  irrespective  of  whether  there  is  a 
grandfathered  rate  agreement  regulating 
basic  cable  rates.  Consistent  with  this 
decision,  grandfathered  agreements  will 
not  be  enforceable  to  the  extent  they 
seek  to  Umit  a  cable  operator's  abiUty  to 
retier  service  offerings. 

h.  Reports  on  Average  Prices 

131.  In  order  to  comply  with  the 
requirements  of  section  623(k)  of  the 
1992  Cable  Act,  which  requires  the 
Commission  to  annually  publish 
statistical  reports  regarding  average 
cable  rates  and  associated  fees 
(including  a  comparison  between 
systems  which  are  and  which  are  not 
subject  to  effective  competition),  the 
Report  and  Order  finds  a  need  to  collect 
certain  cable  system  data,  including:  (a) 
Rates  charged  for  basic  cable  service, 
cable  programming  services,  and  other 
cable  programming;  (b)  fees  for 
converter  boxes,  remote  control  units, 
installation  and  disconnection;  and  (c) 
any  other  charges  for  equipment  or 
service  levied  on  subscribers.  The 
Commission  will  also  collect 
information  on  system  size  (measured 
by  number  of  subscribers),  system 
channel  capacity,  and  other 
characteristics  such  as  percent  of 
distribution  plant  above  or  below 
groiuid,  length  of  distribution  plant, 
subscriber  density  per  mile.  The 
Commission  will  address  this  issue  in 
more  detail  in  an  upcoming  Second 
Further  Notice  of  Proposed  Rule 
Making.  This  information  will  be 
collected  either  on  a  sample  basis  or 
from  the  industry  as  a  whole. 

132.  The  Commission  will  also  solicit 
specific  information  from  cable 
operators  on  their  leased  access  channel 
usage  and  rates.  This  information 
collection  may,  or  may  not,  be  part  of 
the  process  of  collecting  system  rate 
data  and  financial  information  to  satisfy 
the  collection  of  information  provisions 
in  section  623(g)  of  the  1992  Cable  Act. 
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i.  Effective  Date 

133.  The  Commission  establishes  June 
21, 1993,  as  the  effective  date  of  the 
regulations  adopted  in  this  decision. 

B.  Leased  Commercial  Access 

(1)  Leased  Access:  Background 

134.  Section  612  of  the  Cable  Act  of 
1984  (Communications  Act,  section 
612(a).  47  U.S.C.  532(a])  established  a 
federal  scheme  through  channel  leasing 
to  assure  access  to  cable  systems  by 
tiiird  parties  imaffiliated  with  the  cable 
operator.  Specifically,  these  provisions 
require  that  a  cable  system  with  36  or 
more  activated  channels  make  available 
a  portion  of  their  channel  capacity  for 
lease  by  outside  unaffiliated  parties. 
Each  system  operator  subject  to  this 
requirement  was  to  establish  "the  price, 
terms,  and  conditions  of  such  use  which 
are  at  least  sufficient  to  assure  that  such 
use  will  not  adversely  affect  the 
operator,  financial  condition,  or  market 
development  of  the  cable  system."  The 
Cable  Act  of  1992  revised  these 
pravisioiis  to  provide  the  Commission 
with  expanded  authority  to  regulate  the 
commercial  leasing  of  cable  channels  for 
those  cable  systems  required  to  make 
such  channel  capacity  available.  The 
legislative  history  of  the  1992  Cable  Act 
shows  particular  Congressional  concern 
that  some  cable  operators  may  have 
established  unreasonable  terms  or  may 
have  had  financial  incentives  to  refuse 
to  lease  channel  capacity  to  potential 
leased  access  users  out  of  competitive 
motives,  especially  if  the  operator  had  a 
financial  interest  in  the  programming 
services  it  carried.  Congress  and  the 
Commission  appear  to  be  in  agreement 
that  commercial  leasing  of  cable 
channels  could  serve  important 
diversity  and  competition  objectives 
and  that  more  centralized  regulatory 
oversight  would  assist  in  the 
achievement  of  these  objectives.  The 
Commission  will  now  be  in  a  position 
to  take  a  more  active  role  in 
administering  these  requirements. 

135.  Given  the  other  matters  pending 
in  this  proceeding,  the  Commission  did 
not  receive  a  large  number  of  comments 
on  leased  access  issues.  Thus  the  rules 
the  Commission  adopts  in  this  regard 
should  be  viewed  as  a  starting  point  that 
will  need  refinement  both  through  the 
rulemaking  process  and  as  the 
Commission  addresses  issues  on  a  case- 
by-case  basis.  The  Commission  is  aware 
that  leasing  issues  may  need  to  be 
addressed  in  quite  different  fashions 
depending  upon  the  nature  of  the 
service  involved.  Thus,  the  Report  and 
Order  is  not  attempting  to 
comprehensively  address  all  the  issues 
potentially  involved,  many  of  which  can 


better  be  resolved  in  a  more  specific 
concrete  factual  setting. 

136.  In  the  rules  adopted,  the 
Commission  sols  a  standard  for 
maximum  leased  access  rates  based  on 
the  highest  implicit  fee  charged  a 
nonaffiliated  programmer  within  the 
same  program  category.  The 
Commission  also  addresses  issues 
regarding  access  terms  and  conditions, 
tier  placement,  technical  standards  for 
use,  technical  support,  security 
deposits,  conditions  based  on  content 
and  requirements  for  billing  and 
collection  service.  A  procedure  for  the 
expedited  resolution  of  disputes  is  also 
established.  Finally,  the  Commission 
decides  that  the  leased  access  rules  and 
related  rate  controls  adopted  will  be 
applicable  to  systems  regardless  of  the 
effective  competition  test  governing 
basic  tier  and  programming  service  rate 
regulation. 

(2)  Leased  Access:  Terms  and 
Conditions  of  Use 

137.  The  cable  operator  and 
commercial  leased  access  user  may 
negotiate  channel  placement  and  tier 
access  for  leased  programming.  Parties 
must  take  into  account  the  nature  of  the 
service  being  offered;  the  relationship 
between  the  charge  Imposed  and  the 
desirability  of  the  channel;  and,  the 
need  to  provide  competition  in  delivery 
service  and  diversity  of  programming.  In 
order  to  guarantee  that  a  variety  of 
individuals  and  groups  have  access  to 
the  channels,  eslch  lessee  will  only  be 
allowed  to  lease  up  to  one  channel's 
capacity  if  there  are  other  users 
demanding  use  of  the  additional 
designated  channels.  Cable  operators 
may  not  apply  programming  production 
standards  to  leased  access  users  that  are 
any  higher  than  those  applied  to  PEG 
channels.  Operators  must  provide  the 
minimal  amount  of  technical  support 
necessary  for  users  to  air  their  material, 
and  leased  access  programmers  must 
reimburse  0{)erators  for  the  reasonable 
cost  of  any  technical  support  operators 
provide.  Cable  operators  will  have  the 
discretion  to  require  reasonable  security 
or  other  assurances  from  programmers 
who  are  unable  to  prepay  in  full  for 
access  to  leased  commercial  channels. 
Cable  operators  may  not  set  terms  and 
conditions  for  users  based  on  content 
except  to  the  extent  necessary  to 
establish  a  reasonable  price  for  use  of 
channel  capacity  and  to  comply  with 
the  Commission's  indecency  standards. 
Cable  operators  are  also  required  to 
provide  billing  and  collection  services 
for  leased  access  users,  unless  the 
operator  demonstrates  the  existence  of 
third  party  billing  and  collection 
services  which  in  terms  of  cost  and 


accessibility,  of!iBr  leased  access  usera 
an  alternative  substantially  eqiiivalent 
to  that  offered  comparable  ncm-leased 
programmers.  Finally,  the  Report  and 
Order  finds  that  the  1984  and  1992 
Cable  Acts  do  not  authorize  the 
Commission  to  require  that  operatora 
apply  the  same  rates,  terms  and 
conditions  for  the  leasing  of  channel 
capacity  by  both  affiliated  and 
nonaffihated  programmers. 

(3)  Leased  Access:  Maximum 
Reasonable  Rates 

a.  Leased  Access 

138.  The  maximum  commercial 
leased  access  rates  that  a  cable  operator 
may  charge  is  the  highest  net  implicit 
fee  charged  any  nonaffiliated 
programmer  within  the  same  program 
category.  The  implicit  rate  is  calculated 
by  determining  the  amount  paid  per 
month  by  subscribers  for  the  service  and 
amounts  explicitly  paid  by  the 
programmer  and  deducting  from  that 
the  amount  that  is  paid  per  month  to  the 
programming  service  vendor.  The 
difference  between  the  amount  received 
and  the  amount  paid  is  the  net  implicit 
leased  channel  rate.  Such  rates  are  to  be 
calculated  separately  for  (1]  pay-per- 
program  or  pay  channels,  (2)  channels 
containing  more  than  fifty  percent  direct 
sales  (home  shopping  networks),  (3)  and 
all  other  channels. 

b.  Access  Rates  for  Not-for-Profit- 
Programmera 

139.  The  Commission  declines  to 
establish  special  rates  for  not-for-profit 
programmers,  or  to  require  that 
operators  set  aside  capacity  for  such 
purposes.  The  Report  and  Order  finds 
that  the  procedures  adopted  for 
establishing  maximum  reasonable  rates 
adequately  ensure  that  the  interests  of 
such  programmers  are  considered. 

(4)  Leased  Access:  Reporting 
Requirements 

140.  Although  specific  reporting 
requirements  for  leased  access  will  not 
be  implemented,  the  Commission  will 
gather  necessary  information  on  leased 
channel  usage  and  rates  in  its  general 
reporting  and  monitoring  process 
mechanisms  for  cable  systems.  The 
Commission  believes  it  possible  to 
efficiently  collect  such  information  as 
part  of  the  process  in  which  data 
relating  to  system  rate  and  financial 
Information  are  collected  for  purposes 
of  compliance  with  sections  623(g)  and 
623(k)  of  the  1992  Cable  Act,  and  will 
address  the  gathering  of  leased  access 
data  in  that  context. 


IMI 
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(5)  Leased  Access:  Procediu^s  for 
Resolution  of  Disputes 

141.  The  Report  and  Order  states  that 
review  of  leased  access  rates  or  terms 
and  conditions  will  be  triggered  by  the 
filing  of  a  complaint  with  Uie 
Commission.  To  guard  against 
determinations  based  on  a  stale  record, 
and  to  forestall  development  of  patterns 
of  abuse,  petitions  must  be  Hied  within 
60  days  of  the  alleged  violation.  A 
petitioner  will  be  required  to  state 
concisely  the  facts  constituting  a  leased 
access  rule  violation,  and  the  speciBc 
rule  or  regulation  allegedly  violated, 
and  to  serve  a  copy  of  the  petition  of  the 
operator.  The  operator  will  then  have  30 
days  from  the  date  the  petition  is  filed 
to  respond.  In  the  case  of  a  rate  dispute, 
an  operator  would  be  required  to  submit 
data  showing  the  rate  charged  was  not 
higher  than  the  highest  implicit  fee  it 
charged  for  a  comparable  category  of 
service.  Operators  will  also  be  required 
to  submit  the  affidavit  of  a  responsible 
company  official  to  support  their 
response.  If  after  reviewing  the 
operator's  submission,  the  Commission 
finds  a  prima  facie  violation  of  the 
leased  access  rules,  the  operator  may  be 
required  to  produce  additional 
information. 

142.  After  the  evidence  has  been 
submitted,  the  complainant  must  show 
by  clear  and  convincing  evidence  that 
the  operator  has  violated  the  leased 
access  rules  or  otherwise  acted 
unreasonably  or  in  bad  faith.  For 
successful  complainants,  relief  could 
take  various  forms,  including,  but  not 
limited  to,  refunds,  and  injunctive 
measures.  The  Commission  will  also 
use,  where  necessary,  forfeitures. 
Pending  resolution  of  a  dispute,  the 
operator  will  be  required  to  provide 
access  if  the  leased  access  provider  is 
willing  to  take  access  under  the  rates, 
terms,  and  conditions  set  by  the 
operator,  subject  to  any  refund  or  other 
relief  the  Commission  orders. 

143.  The  Commission  again 
encourages  parties  in  disputes, 
including  leased  access  related  disputes, 
to  try  to  resolve  their  di^erences 
through  informal  means  such  as  the 
ADR  process  described  above.  The 
Commission  believes  that  ADR  can  offer 
an  exceptionally  swift  and  economical 
way  to  resolve  disputes,  and  because 
ADR  is  voluntary,  parties  may  elect  it  at 

•anytime. 

(6)  Leased  Access:  Minority  and 
Educational  Programmers  Alternative 

144.  In  accordance  with  the  statutory 
provisions,  up  to  33  percent  of  a 
system's  designated  leased  channel 
capacity  may  be  used  for  qualified 


minority  or  educational  programming 
purchased  by  the  system  operator, 
rather  than  for  leased  channel 
programming.  For  purposes  of 
implementing  this  provision,  the 
Commission  clarifies  that  programming 
that  covers  "minority  viewpohits"  or  is 
"directed  at  members  of  minority 
groups"  has  to  cover  the  viewpoints  of 
or  be  targeted  to  members  of  minority 
groups  as  defined  in  section 
309(i){3)(c)(ii)  of  the  Communications 
Act.  (That  section  identifies  Blacks, 
Hispanics,  American  Indians,  Alaska 
natives,  Asians  and  Pacific  islanders  as 
minority  groups.)  The  Commission 
further  believes  that  90  percent  of 
programming  must  be  devoted  to  the 
coverage  of  minority  or  educational 
programming  to  qualify  as  a  statutory 
source  of  minority  or  educational 
programming,  devoting  "substantially 
all"  its  programming  to  qualifying 
purposes. 

C.  Subscriber  Bill  Itemization 

145.  Section  622(c)  of  the  1997  Cable 
Act  provides  that  cable  operators  may 
identify  as  a  separate  line  item  on  each 
regular  customer  bill;  (1)  The  amount  of 
the  total  bill  assessed  as  a  franchise  fee 
and  the  identity  of  the  fi-anchising 
authority  to  which  the  fee  is  paid;  (2) 
the  amount  of  the  total  bill  assessed  to 
satisfy  any  requirements  imposed  on  the 
cable  operator  by  the  franchise 
agreement  to  support  public, 
educational,  or  governmental  channels 
or  the  use  of  such  channels;  and  (3)  the 
amount  of  any  other  fee,  tax, 
assessment,  or  charge  of  any  kind 
imposed  by  any  governmental  authority 
on  the  transaction  between  the  operator 
and  the  subscriber.  The  purpose  of  this 
provision  is  to  ensure  that  cable 
operators  are  not  prevented,  by  a 
franchise  agreement  or  otherwise,  from 
itemizing  the  specific  costs  enumerated 
in  section  622(c).  System  operators  are 
not  required  by  the  provision  to 
undertake  any  such  itemization,  nor 
does  the  provision,  by  itself,  preclude 
the  itemization  of  additional  costs 
(whether  or  not  govemmentally 
imposed)  or  otherwise  mandate  that 
subscriber  bills  have  any  particular 
format  or  content. 

146.  The  Report  and  Order  states  that 
costs  that  may  be  itemized  include  those 
that  are  direct  and  verifiable,  as  well  as 
reasonable  allocation  of  overhead,  and 
for  Public  Education  Governmental 
(PEG)  channel  costs,  and  the  sum  of  the 
per  channel  costs  for  the  number  of 
channels  used  to  meet  franchise 
requirements.  To  the  extent  a 
franchising  authority  imposes  special 
costs  not  of  benefit  to  all  subscribers  in 
consideration  of  the  award  or  renewal  of 


a  franchise,  these  may  be  included  in  an 
itemization  as  either  a  fianchise  fee  or  ' 
PEG  cost,  as  appropriate.  If  required 
under  a  franchise  agreement,  these  costs 
could  include  support  of  institutional 
networks,  free  wiring  of  public 
buildings,  provision  of  special 
municipal  video  services,  and  voice  and 
data  transmissions. 

147.  Copyright  and  Retransmission 
Fees.  The  Commission  finds  that  costs 
such  as  copyright  and  retransmission 
consent  fees  are  not  within  the  category 
of  fees  or  taxes  imposed  by 
governmental  authority.  Thus,  such 
costs  are  not  encompassed  within  the 
protections  of  section  622(c)  of  the  1992 
Cable  Act. 

148.  Format.  The  Commission  finds 
that  any  bill  itemized  pursuant  to 
section  622(c)  may  require  only  one 
payment  for  the  operator's  services  on 
the  part  of  a  consumer,  the  total  for 
which  must  include  all  fees  and  costs 
itemized  pursuant  to  section  622(c).  The 
language  of  the  1992  Cable  Act 
expressly  permits  the  itemization  of 
certain  govemmentally  imposed  costs. 
Beyond  the  guidelines  given  above,  the 
Commission  refrains  from  dictating  how 
a  cable  operator  choosing  to  itemize 
may  format  its  bill  and  implement 
section  622(c).  Local  fi^ndiising 
authorities  may  adopt  regulations  for 
format  consistent  with  those  adopted  in 
this  Report  and  Order.  However,  the 
Commission  imderscores  that  it  would 
fi^strate  the  intent  of  the  statute  if  a 
franchising  authority  imposed 
burdensome  additional  itemization  on 
an  operator  choosing  to  itemize. 

D.  Cost  Accounting/Cost  Allocation 
Requirements 

149.  The  rate  regulations  that  the 
Commission  adopts  impose  a  price  cap 
on  cable  service  rates  with  certain 
categories  of  costs  defined  as  external  to 
the  cap.  Cost  accounting  and  cost 
allocation  requirements  are  necessary  to 
assure  that  costs  that  are  intended  to 
receive  external  treatment  are  in  fact 
accorded  such  treatment.  The 
regulations  additionally  authorize  cable 
operators  to  make  cost-of-service 
showings  to  justify  a  rate  higher  than 
the  capped  level.  Cost  accounting  and 
cost  allocation  requirements  are  also 
necessary  to  permit  identification  of 
costs  that  will  justify  a  rate  above  the 
cap. 

150.  The  Commission  has  an 
insufficient  record  on  which  to 
determine  the  optimum  level  of  rate 
averaging  for  the  cable  industry. 
Accordingly,  while  the  Commission  is 
adopting  in  the  Report  and  Order 
requirements  that  will  permit 
immediate  implementation  of  the  rules, 
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the  Commission  has  determined  that  it 
will  include  in  a  Second  Further  Notice 
of  Proposed  Rule  Making  issues 
pertaining  to  what  cost  accounting  and 
cost  allocation  requirements  should  be 
adopted  on  a  permanent  basis. 

151.  The  cost  accounting  rules  the 
Commission  adopts  will  nevertheless 
{>ermit  a  successful  immediate 
implementation  of  rate  regulations. 
Cable  operators  are  required  to  identify 
certain  locally  incurred  costs  such  as 
franchise  fees  and  local  taxes  at  the 
franchise  level. 

152.  Instead  of  mandating  that  other 
costs  be  identified  at  any  level,  for 
purposes  of  calculating  external  costs  or 
cost  of  service,  cable  operators  shall 
identify  costs  at  the  level  at  which,  for 
accounting  purposes,  they  identified  the 
category  of  costs  on  April  3, 1993.  Cable 
operators  in  any  cost-of-service  showing 
must  justify  and  explain  this 
identification  and  demonstrate  that  it  is. 
in  fact,  the  level  used  to  identify  costs 
on  April  3, 1993.  Costs  will  then  be 
allocated  to  the  franchise  level  on  a  per 
subscriber  basis.  Costs  allocated  to,  or 
directly  identified  at.  the  franchise  level 
will  than  be  allocated  between  tiers  in 
proportion  to  the  number  of  channels  on 
each  tier.  Programming  costs  and 
retransmission  consent  fees  will  be 
allocated  to  the  tier  on  which  tLa 
programming  or  broadcast  signal  is 
offered.  Because  franchise  fee 
determinations  may  be  revenue,  tier,  or 
subscriber  sensitive,  franchise  f^es  must 
be  allocated  between  tiers  and 
subscribers  in  a  manner  most  consistent 
with  the  way  the  franchise  fee  is 
assessed  by  franchise  authorities. 

153.  It  is  important  to  note  that  the 
regulations  adopted  in  this  Report  and 
Order  may  change  over  time.  In 
accordance  with  the  statute,  the 
Commission  will  review  and  monitor 
the  efter,i  of  its  initial  rate  regulations  on 
the  cable  industry  and  consumers,  and 
refine  and  improve  the  rules  as 
necessary.  In  addition,  the  Commission 
will  issue  in  the  near  friture,  a  separate 
Second  Further  Notice  of  Proposed  Rule 
Making  to  obtain  a  better  record  for 
adoption  of  cost-of-service  showing  by 
cable  operators  seeking  to  nxsa  rates 
above  capped  level. 

Final  Regblatory  Flexibility  Anafysis 
Statement 

'  154.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C  605,  it 
is  certified  that  this  decision  will  have 
a  strong  impact  on  a  substantial  number 
of  small  entities.  As  detailed  in  the 
Conunission's  response  to  the  comment 
submitted  by  the  Office  of  Advocacy  of 
the  United  States  Small  Business 
Administration  (Office  of  Advocacy),  in 


reply  to  the  Initial  Regulatory  Flexibility 
Statement  contained  in  the  NPRM.  the 
Commission  has  attempted,  wherever 
possible  within  the  statutory 
constraints,  to  balance  the  weight  of  the 
1992  Cable  Act  implementation  burden 
evenly  between  caole  operators  and 
franchising  authorities.  (The 
Commission's  extensive  reply  to  the    ' 
Office  of  Advocacy  may  be  found  in  the 
complete  Final  Regulatory  FlexibiUty 
Act  in  the  full  text  of  this  decision.) 
However,  the  intent  of  the  1992  Cable 
Act,  to  ensure  cable  subscribers  of 
quality  programming  and  service  at 
reasonaole  cost,  requires  soma 
unavoidable  new  responsibility  for 
operators  and  for  franchise  authorities, 
as  well  as  for  the  Commission.  There 
will  be,  for  example,  extensive 
additional  recordkeeping  and  reporting 
requirements;  franchising  authorities 
will  need  to  file  for  certification  and 
will  play  a  major  role  in  determining 
whether,  for  rate  regulation  purposes,  a 
cable  system  in  their  franchise  area 
faces  effective  competition;  cable 
operators  will  need  to  notify  customers 
periodically  of  the  availability  of  basic 
services.  With  this  in  mind,  the 
Commission,  as  stated  above,  will 
continue  to  monitor  its  cable  rate 
regulations  to  evaluate  its  effectiveness 
not  only  in  realizing  the  goals  set  out  in 
the  1992  Cable  Act,  but  to  assess  the 
weight  and  the  appropriateness  of  the 
burdens  imposed  on  the  affected  parties. 
The  full  text  of  the  Final  Regulatory 
Flexibility  Analysis  Statement  may  be 
found  in  the  complete  text  of  this  Report 
and  Order/Further  NPRM. 

155.  The  Secretary  shall  send  a  copy 
of  this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C  601  et  seq., 
(1981)). 

156.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  4(i).  4(j),  303(r). 
612, 622(c),  and  623  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154(i).  154(j),  303(r),  532,  542(c).  and 
543.  the  REPORT  AND  ORDER  is 
adopted  amending  part  76  of  the 
Commission's  rules,  as  indicated  below. 

157.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Pub.  L  96-354, 94  Stat. 
1164.  5  U.S.C  601  et  seq.  (1981). 

158.  It  is  further  ordered  that  the 
requirements  and  regulations 


established  in  this  Report  and  Order 
shall  become  effective  on  June  21. 1993. 

List  of  Subjecta  in  47  CFS  Part  76 

Cable  television. 

Federal  Communications  Commission. 

Donna  R.  Saarcy, 

Secretary. 

Amandatory  Text 

Parts  0  and  76  of  chapter  I  of  title  47 
of  the  Code  of  Federal  Regidations  are 
amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

ABdMrity:  Sees.  5. 44  Stat  lOSS,  as 
amended;  47  U.S.C  155. 

2.  Section  0.61  is  amended  by  adding 
paragraphs  (j)  through  (n)  to  read  as 
follows: 

Mass  Media  Bureau 

f  0.61    Functions  of  tha  Bureau. 


(j)  After  Commission  assumption  of 
jurisdiction  to  regulate  cable  television 
rates  for  basic  service  and  associated 
equipment,  acts  upon  cable  operator 
requests  for  approval  of  existing  or 
increased  rates. 

(k)  Reviews  appeals  of  local  frandiise 
authorities  rate  making  decisions 
involving  rates  for  the  basic  service  tier 
and  associated  equipment,  except  when 
such  appeals  raise  novel  or  unusual 
issues. 

(1)  Acts  upon  complaints  involving 
cable  programming  service  rates  except 
for  final  action  on  complaints  raising 
novel  or  unusual  issues. 

(m)  Evaluates  certificaticm  requests 
filed  by  cable  sjrstem  franchising 
authorities  pursuant  to  subpart  N,  part 
76  of  this  chapter 

(nj  Periodically  reviews  and,  when 
appropriate,  revises  standard  forms  used 
in  administering: 

(1)  The  Coounission's  complaint 
process  regarding  cable  programming 
service  rates; 

(2)  The  certification  process  for  local 
franchising  authorities  wishing  to 
regulate  rates,  and 

(3)  The  substantive  rate  regulation 
standards  prescribed  by  ihe 
Commission. 

3.  Section  0.455  is  amended  by 
adding  paragraphs  (a)  (11)  and  (12)  to 
read  as  follows: 

10.455    Olhar  locationa  at  wtiich 
may  ba  inspactad. 

(a)*  •  • 

(11)  All  complaints  against  cable 
television  operators  filed  under 
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S§  76.950  and  76.951  of  tills  chapter,  all 
documents  filed  in  connection 
therewith,  and  all  communications 
related  thereto,  unless  the  cable  operator 
has  submitted  a  request  pursuant  to 
§0.459  that  such  information  not  be 
made  routinely  available  for  public 
inspection. 

(12)  All  cable  operator  requests  for 
approval  of  existins  or  increased  cable 
television  rates  for  basic  service  and 
associated  equipment  over  which  the 
Commission  has  assimied  jurisdiction 
pursuant  to  47  CFR  76.913.  and  76.943 
of  this  diapter.  all  documents  filed  in 
connection  therewith,  and  all 
communications  related  thereto,  unless 
the  cable  operator  has  submitted  a 
request  pursuant  to  $  0.459  that  such 
information  not  be  made  routinely 
available  for  public  inspection. 


PART  76-CABLE  TELEVISION 
SERVICE 

4.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority  Sees.  2, 3, 4, 301,  303, 307,  308, 
30fi,  48  Stat.,  as  amended,  1064. 1065, 1066, 
1081. 1082. 1083, 1084,  1085, 1101;  47  U.S.C 
Sees.  152, 153, 154,  301,  303,  307,  308,  309, 
532,  533,  535.  542.  543,  552  as  amended,  106 
Stat.  1460. 

176.5    [AiTMndwq 

5.  Section  76.5  is  amended  by 
removing  paragraph  (gg). 

§76.10    (Ramovad] 
1 6.  Section  76.10  is  removed. 

176.33    [Ramovad] 

7.  Section  76.33  is  removed. 

8.  Section  76.900.  added  at  58  FR 
19627,  April  15, 1993.  which  would 
have  become  effective  October  6. 1993, 
is  withdrawn. 

SI  76.800-76.899    [RaaarvMO 

9.  Sections  76.800  through  76.899  are 
reserved. 

10.  Subpart  N  is  added  to  part  76  to 
read  as  follows; 

Subpart  N— CaMe  Rata  Regulation 

Sac 

76900    Temporary  freeze  of  cable  rates. 

76.901    Definitions. 

76.905  Standards  for  identification  of  cable 
systems  subject  to  efiCective  competition. 

76.906  Presumptioa  of  no  edsctive 
competition. 

76.910  Franchising  authority  certification. 

76.91 1  Petition  for  reconsideration  of 
certification. 

78.912  Joint  certification. 

76.013    Assumption  of  jurisdiction  by  the 

Commission. 
78.914    Revocation  of  certification. 
6.915    Change  in  status  of  cable  operator. 
.6916    Petition  for  recertlfication. 


76.920  Composition  of  the  basic  tier. 

76.921  Buy-through  of  other  tiers 
prohibited. 

76. 922  Rates  for  the  basic  service  tier  and 
cable  programming  service  tiers. 

76.923  Rates  for  equipment  and  Installation 
used  to  receive  the  basic  service  tier. 

76.924  Cost  accounting  and  cost  allocation 
requirements. 

76.925  Costs  of  franchise  requirements. 
76  930    Initiation  of  review  of  basic  cable 

service  and  equipment  rates. 

76.931  Notirication  of  basic  tier  availability. 

76.932  Notification  of  proposed  rate 
increase. 

76.933  Franchising  authority  review  of 
basic  cable  rates  and  equipment  costs. 

76.934  Small  systems. 

76.935  Participation  of  interested  parties. 

76.936  Written  decision. 

76.937  Burden  of  proof. 

76.938  Proprietary  information. 

76.940  Prospective  rate  reduction. 

76.941  Rate  prescription. 

76.942  Refunds. 

76.943  Fines. 

76.944  Commission  review  of  franchising 
authority  decisions  on  rates  for  the  basic 
service  tier  and  associated  equipment. 

76.945  Procedures  for  Commission  review 
of  basic  service  rates. 

76.950  Complaints  regarding  cable 
programming  service  rates. 

76.951  Standard  complaint  form;  other 
filing  requirements. 

76.952  Information  to  be  provided  by  cable 
operator  on  montlily  subscriber  bills. 

76.953  Limitation  on  filing  a  complaint 

76.954  biitial  review  of  complaint; 
minimum  showing  requirement; 
dismissal  of  defective  complaints. 

76.955  Additional  opportunity  to  file 
corrected  complaint. 

76.956  Cable  operator  response. 

76.957  Conomission  adjudication  of  the 
complainL 

76.960  Prospective  rate  reductions. 

76.961  Refunds. 

76.962  Implementation  and  certirication  of 
compliance. 

76.963  Forfeiture. 

76.964  Advance  written  notification  of  rate 
Increases. 

76.970  Commercial  leased  access  rates. 

76.971  Commercial  leased  access  lenns  and 
conditions. 

76.975    Commertiial  leased  access  dispute 
resolution. 

76.977    Minority  and  educational 

progranuning  used  In  lieu  of  deregulated 
commercial  leased  access  capacity. 

76.980  Charges  for  customer  changes. 

76.981  Negative  option  billing. 

76.982  Continuation  of  rate  agreements. 

76.983  Discrimination. 

76.984  Geographically  uniform  rate 
structure. 

76.985  Subscriber  bill  itemizatfon. 

Subpart  M— Cable  Rate  Regulation 

f  76.900    Temporary  fraeza  of  cabte  rstaa. 

(a)  The  average  monthly  subscriber 
bill  for  services  provided  by  cable 
operators  subject  to  regulation  under 


Section  623  of  the  Communications  Act 
shall  not  increase  above  the  average 
monthly  subscriber  bill  determinmi 
under  rates  in  effect  on  April  5. 1993, 
for  a  period  of  120  days. 

(b)  The  average  monthly  subscriber 
bill  shall  be  calculated  by  determining 
for  a  monthly  billing  cycle  the  sum  of 
all  billed  monthly  charges  for  all  cable 
services  subwvi  to  regulation  under 
section  623  of  the  Communications  Act 
and  dividing  that  sum  by  the  number  of 
subscribers  receiving  any  of  those 
services.  The  average  monthly 
subscriber  bill  determined  under  rates 
in  effect  on  April  5, 1993,  shall  be 
calculated  based  on  customer  charges 
for  the  most  recent  monthly  billing 
cycle  ending  prior  to  April  5, 1993. 

176.901    DaflnMone. 

(a)  Basic  service.  The  basic  service  tier 
shall,  at  a  minimum,  include  all  signals 
of  domestic  television  broadcast  stations 
provided  to  any  subscriber  (except  a 
signal  secondarily  transmitted  by 
satellite  carrier  beyond  the  local  service 
area  of  such  station,  regardless  of  how 
such  signal  is  ultimately  received  by  the 
cable  system)  any  public,  educational, 
and  governmental  programming 
required  by  the  franchise  to  be  carried 
on  the  basic  tier,  and  any  additional 
video  programming  signals  a  service 
added  to  the  basic  tier  by  the  cable 
op>erator. 

(b)  Cable  proffximming  seivice.  Cable 
programming  service  indudes  any  video 
programming  provided  over  a  cable 
system,  regardless  of  service  tier, 
including  installation  or  rental  of 
equipment  used  for  the  receipt  of  such 
video  programming,  other  than: 

(1)  Video  programming  carried  on  the 
basic  service  tier  as  defined  in  this 
section: 

(2)  Video  programming  offered  on  a 
pay-per-channel  or  pay-per-program 
basis;  or 

(3)  A  combination  of  multiple 
channels  of  pay-per-channel  or  pay-per- 
program  video  programming  offered  on 
a  multiplexed  or  time-shifted  basis  so 
long  as  the  combined  service: 

(i)  Consists  of  commonly-identified 
video  programming;  and 

(ii)  Is  not  bundled  with  any  regulated 
tier  of  service. 

(c)  Small  system.  A  small  system  is  a 
cable  television  system  that  serves  fewer 
than  1.000  subscribers.  The  service  area 
of  a  small  system  shall  be  determined  by 
the  number  of  subscribers  th^t  are 
served  by  a  system's  principal  headend, 
including  any  other  heedends  or 
microwave  receive  sites  that  are 
technically  integrated  to  the  system's 
principal  headend. 
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$76,905    SUnd«rd«  for  identification  of 
cabia  •y«t*m«  sub)*ct  to  •ffsctivo 
competition. 

(a)  Only  the  rates  of  cable  systems  that 
are  not  subject  to  effective  competition 
may  be  regulated. 

(d)  a  cable  system  is  subject  to 
effective  competition  when  any  one  of 
the  following  conditions  is  met: 

(1)  Fewer  man  30  percent  of  the 
households  in  its  franchise  area 
subscribe  to  the  cable  service  of  a  cable 
system. 

(2)  The  franchise  area  is: 

(i)  Served  by  at  least  two  unafRliated 
multichannel  video  program  mi  no 
distributors  each  of  which  offers 
comparable  programming  to  at  least  50 
percent  of  the  households  in  the 
h-anchise  area;  and 

(ii)  the  number  of  households 
subscribing  to  multichannel  video 
programming  other  than  the  largest 
multichannel  video  programming 
distributor  exceeds  15  percent  of  the 
households  in  the  franchise  area. 

(3)  A  multichannel  video 
programming  distributor,  operated  by 
the  franchising  authority  for  that 
franchise  area,  offers  video 
programming  to  at  least  50  percent  of 
the  households  in  the  franchise  area. 

(c)  Each  separately  billed  or  billable 
customer  will  count  as  a  household 
subscribing  to  or  being  offered  video 
programming  services,  with  the 
exception  of  multiple  dwelling 
buildings  billed  as  a  single  customer. 
Individual  units  of  multiple  dwelling 
buildings  will  count  as  separate 
households. 

(d)  A  multichannel  video  program 
distributor,  for  purposes  of  this  section, 
is  an  entity  such  as,  but  not  limited  to, 
a  cable  operator,  a  multichannel 
multipoint  distribution  service,  a  direct 
broadcast  satellite  service,  a  television 
receive-only  satellite  program 
distributor,  a  video  dialtone  service 
provider,  or  a  satellite  master  antenna 
television  service  provider  that  makes 
available  for  purchase,  by  subscribers  or 
customers,  multiple  channels  of  video 
programming. 

(ej  Service  of  ?  multichannel  video 
programming  distributor  will  be  deemed 
offered: 

(1)  When  the  multichannel  video 
programming  distributor  is  physically 
able  to  deliver  service  to  potential 
subscribers,  with  the  addition  of  no  or 
only  minimal  additional  investment  by 
the  distributor,  in  order  for  an 
individual  ^bscriber  to  receive  service; 
and 

(2)  When  no  regulatory,  technical  or 
other  impediments  to  households  taking 
service  exist,  and  potential  subscribers 
in  the  frcuichise  area  are  reasonably 


aware  that  they  may  purchase  the 
services  of  the  multichannel  video 
programming  distributor. 

(f)  For  purposes  of  determining  the 
number  of  households  subscribing  to 
the  services  of  a  multichannel  video 

[>rogramming  distributor  other  than  the 
argest  multichannel  video 
programming  distributor,  under 
paragraph  (b)(2)(ii)  of  this  section,  the 
number  of  subscribers  of  all 
multichannel  video  programming 
distributors  that  offer  services  to  at  least 
50  percent  of  the  households  in  the 
franchise  area  will  be  aggregated. 

(g)  In  order  to  offer  comparable 
programming  within  the  meaning  of 
paragraph  (b)(2](i]  of  this  section,  a 
competing  multichannel  video 
programming  distributor  must  offer  at 
least  12  channels  of  video  programming, 
including  at  least  one  channel  of 
nonbroadcast  ser\'ice  programming. 

S  76.906    Presumption  of  no  effective 
competition. 

In  the  absence  of  a  demonstration  to 
the  contrary,  cable  systems  are 
presumed  not  to  be  subject  to  effective 
competition. 

§  76.91 0    Franchising  authority 
certification. 

(a)  A  franchising  authority  must  be 
certiRed  by  the  Commission  in  order  to 
regulate  the  basic  service  tier  and 
associated  equipment  of  a  cable  system 
within  its  jurisdiction. 

(b)  To  be  certified,  the  franchising 
authority  must  file  with  the  Commission 
a  written  certification  that: 

(1)  The  franchising  authority  will 
adopt  and  administer  regulations  with 
respect  to  the  rates  for  the  basic  service 
tier  that  are  consistent  with  the 
regulations  prescribed  by  the 
Commission  for  regulation  of  the  basic 
service  tier; 

(2)  The  franchising  authority  has  the 
legal  authority  to  adopt,  and  the 
personnel  to  administer,  such 
regulations; 

(3)  Procedural  laws  and  regulations 
applicable  to  rate  regulation 
proceedings  by  such  authority  provide  a 
reasonable  opportunity  for 
consideration  of  the  views  of  interested 
parties;  and 

(4)  The  cable  system  in  question  is  not 
subject  to  effective  competition.  Unless 
a  franchising  authority  has  actual 
knowledge  to  the  contrary,  the 
franchising  authority  may  rely  on  the 
presumption  in  §  76.906  that  the  cable 
operator  is  not  subject  to  effective 
competition. 

(c)  The  written  certification  described 
in  paragraph  (b)  of  this  section  shall  be 
made  by  Bling  the  FCC  form  designated 


for  that  purpose.  The  form  must  be  filed 
by 

(1)  Registered  mail,  return  receipt 
reouested,  or 

12)  Hand-delivery  to  the  Commission 
and  a  date-stamped  copy  obtained.  The 
date  on  the  return  receipt  or  on  the  date- 
stamped  copy  is  the  date  filed. 

(d)  A  copy  of  the  certification  form 
described  in  paragraph  (c]  of  this 
section  must  oe  served  on  the  cable 
operator  before  or  on  the  same  day  it  is 
filed  with  the  Commission. 

(e)  Unless  the  Commission  notifies 
the  franchising  authority  otherwise,  the 
certification  will  become  effective  30 
days  after  the  date  filed,  provided, 
however,  That  the  franchising  authority 
may  not  regulate  the  rates  of  a  cable 
system  unless  it: 

(1)  Adopts  regulations: 

(i)  Consistent  with  the  Commission's 
regulations  governing  the  basic  tier;  and 

(ii)  Providing  a  reasonable 
opportunity  for  consideration  of  the 
views  of  interested  parties,  within  120 
days  of  the  effective  date  of  certification; 
and 

(2)  Notifies  the  cable  operator  that  the 
authority  has  been  certified  and  has 
adopted  the  regulations  required  by 
paragraph  (e)(1)  of  this  section. 

(f)  If  tne  Commission  denies  a 
franchising  authority's  certification,  the 
Commission  will  notify  the  franchising 
authority  of  any  revisions  or 
modifications  necessary  to  obtain 
approval. 

S  76.91 1    Petition  for  reconsideration  of 
certification. 

(a)  A  cable  opyerator  (or  other 
interested  party)  may  challenge  a 
franchising  authority's  certification  by 
filing  a  petition  for  reconsideration.  The 
petition  may  allege  either  of  the 
following: 

(1)  The  cable  operator  is  not  subject 
to  rate  regulation  because  effective 
competition  exists  as  defined  in 
§76.905. 

(2)  The  franchising  authority  does  not 
meet  the  certification  standards  set  forth 
in  47  U.S.C.  543(a)(3). 

(b)(1)  The  cable  operator  bears  the 
burden  of  rebutting  the  presumption 
that  effective  competition  does  not  exist 
with  evidence  that  effective 
competition,  as  defined  in  §  76,905, 
exists  in  the  franchise  area. 

(2)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  if  the  evidence  establishing 
effective  competition  is  not  otherwise 
available,  cable  operators  may  request 
from  a  competitor  information  regarding 
the  competitor's  reach  and  number  of 
subscribers.  A  competitor  must  respond 
to  such  request  within  15  days.  Such 
responses  may  be  Hmited  to  numerical 
totals. 
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(c)  Stay  of  rate  regulation.  (1)  The 
filing  of  a  petition  for  reconsideration 
pursuant  to  paragraph  (a)(1)  of  this 
section  will  automatically  stay  the 
imposition  of  rate  regulation  pending 
the  outcome  of  the  reconsideration 
proceeding. 

(2)  A  petitioner  filing  pursuant  to 
paragraph  (a)(2)  of  this  section  may 
reouest  a  stay  of  rale  regulation. 

(3)  In  any  case  in  which  a  stay  of  rate 
regulation  has  been  granted,  if  the 
petition  for  reconsi(Mration  is  denied, 
the  cable  operator  may  be  required  to 
refund  any  rates  or  portion  of  rates 
above  the  jjermitted  tier  charge  which 
were  collected  from  the  date  the  petition 
was  filed. 

(d)  The  filing  of  a  petition  for 
reconsideration  alleging  the  presence  of 
effective  competition  Iwsed  on  frivolous 
grounds  is  prohibited,  and  may  be 
subject  to  forfeitures. 

(e)  If  the  Commission  upholds  a 
challenge  to  a  certification  filed 
pursuant  to  paragraph  (a)(2)  of  this 
section,  the  Commission  will  notify  the 
franchising  authority  of  the  revisions 
necessary  to  secure  approval  and 
provide  the  authority  an  opportunity  to 
amend  its  certification  however 
necessary  to  secure  approval.  Provided, 
however,  That  pending  approval  of 
certification,  the  Commission  will 
assume  jurisdiction  over  basic  cable 
service  rates  in  that  franchise  area. 

fT6.912    Joint  ewtMcatlon. 

(a)  Franchising  authorities  may  apply 
for  joint  certification  and  may  engage  in 
joint  regulation,  including,  but  not 
limited  to,  joint  hearings,  data 
collection,  and  ratema^ng.  Franchising 
authorities  jointly  certified  to  regulate 
their  cable  system(s)  may  make 
independent  rate  decisions. 

(b)  Franchising  authorities  may  apply 
for  joint  certification  regardless  of 
whether  the  authorities  are  served  by 
the  same  cable  system  or  by  different 
cable  systems  and  regardless  of  whether 
the  rates  in  each  franchising  area  are 
uniform. 

176.913    As»uinptionofi«iriscHctionbythc 
Commission. 

(a)  Upon  denial  or  revocation  of  the 
franchising  authority's  certification,  the 
Commission  will  regulate  rates  for  cable 
services  and  associated  equipment  of  a 
cable  system  not  subject  to  effective 
competition,  as  defined  in  §  76.905.  in 
a  franchise  area.  Such  regulation  by  the 
Commission  will  continue  until  the 
franchising  authority  has  obtained 
certification  or  recertification. 

(b)  A  fi^nchising  authority  unable  to 
meet  certification  standards  may 
petition  the  Commission  to  regulate  the 


rates  for  basic  cable  service  and 
associated  equipment  of  its  franchisee 
when: 

(1)  The  fi^Dchising  authority  lacks  the 
resources  to  administer  rate  regulation: 
Provided,  however.  That  the  request 
must  be  accompanied  by  a 
demonstration  that  franchise  fees  are 
insufficient  to  fund  any  additional 
activities  required  to  administer  basic 
service  rate  regulation:  or 

(2)  The  franchising  authority  lacks  the 
legal  authority  to  regulate  basic  service 
rates;  Provided,  however.  That  the 
authority  must  submit  with  its  request 

a  statement  detaiUng  the  nature  of  the 
legal  infirmity. 

(c)  The  Commission  will  regulate 
basic  service  rates  pursuant  to  this 
Section  until  the  franchising  authority 
qualifies  to  exercise  jurisdiction 
pursuant  to  §  76.916. 

S  76.91 4    Rsvocation  of  c«rtlflcatJon. 

(a)  A  franchising  authority's 
certification  shall  be  revoked  if: 

(1)  After  the  franchising  authority  has 
been  given  a  reasonable  opportunity  to 
comment,  it  is  determined  that  state  and 
local  laws  and  regulations  do  not 
conform  to  the  Commission's  rate 
regulations  governing  cable  rates, 
§§76.922  through  76.925. 

(2)  After  being  given  an  opportunity 
to  cure  the  defect,  a  franchising 
authority  fails  to  fulfill  one  of  the  three 
conditions  for  certification,  set  forth  in 
47  U.S.C.  543(a){3),  or  any  of  the 
provisions  of  §  76.910(b). 

(b)  In  all  cases  of  revocation,  the 
Commission  will  assume  jurisdiction 
over  basic  service  rates  until  an 
authority  becomes  recertified.  The 
Commission  will  also  notify  the 
franchising  authority  regarding  the 
corrective  action  that  may  be  taken. 

(c)  A  petition  for  revocation  must  be 
served  on  the  franchising  authority  and 
contain  a  statement  that  service  was 
made.  The  franchising  authority  may 
file  an  opposition  within  30  days  of 
filing  of  the  petition.  A  reply  may  be 
filed  within  15  days  of  filing  the 
opposition. 

(d)  While  a  petition  for  revocation  is 
pending,  and  absent  grant  of  a  stay,  the 
franchising  authority  may  continue  to 
regulate  the  basic  service  rates  of  its 
franchisees. 

176.^15    Changs  In  status  of  csbis 
operstor. 

(a)  A  cable  operator  that  becomes 
subject  to  effective  competition,  may 
petition  the  franchising  authority  for 
change  in  its  regulatory  status.  The 
operator  bears  the  burden  of  proving  the 
existence  of  effective  competition. 
Oppositions  may  be  filed  within  15  days 


of  public  notioe  of  the  filing  of  the 
petition,  and  must  be  served  on  the 
operatw.  Cable  operators  may  reply 
within  7  days  of  filing  of  oppositions. 

(b)  Franchising  authority  decisions  on 
petitions  for  change  in  status  must  be 
made  within  30  days  after  the  pleading 
cycle  set  forth  in  paragraph  (a)  of  this 
section  closes.  Franchising  authorities 
must  notify  the  Commission  within  ten 
days  of  any  decision  changing  status. 
Unless  the  Commission  receives  an 
opposition  to  such  change  in  status,  the 
decision  will  become  final  30  days  after 
adoDtion  by  the  franchising  authority. 

(c)  After  an  initial  determination  of 
the  franchising  authority  that  effective 
competition  exists  becomes  final,  the 
franchising  authority  will  then  cease 
regulating  basic  cable  service  rates,  and 
the  Commission's  regulatory  authority 
over  cable  programming  services  for  the 
system  in  the  franchise  area  will  also 
cease. 

(d)  A  cable  operator  and  a  franchising 
authority  may  submit  a  joint  slalement 
that  effective  competition  exists.  7he 
joint  statement  must  stipulate  which  of 
the  three  statutory  tests  for  effective 
competition  has  been  met  and  explain 
how  the  test  has  been  satisfied.  Tliese 
joint  statements  will  become  final 
decisions  within  30  days  of  filing  with 
the  Commission,  unless  challenged  by 
an  interested  party. 

(e)  Cable  operators  denied  a  change  in 
status  by  a  franchising  authority  may 
seek  review  of  that  finding  at  the 
Commission  by  fiUng  a  petition  for 
revocation. 

(f)  In  cases  where  a  local  franchising 
authority  has  not  been  certified  to 
regulate  rates,  a  cable  operator  may 
petition  the  Commission  for  change  in 
its  regulatory  status.  The  time  periods  in 
paragraph  (e)  of  this  section  will  apply 
to  oppositions  and  replies  concerning 
these  petitions. 

S  76.916    Petition  (or  rsosrtiflcation. 

(a)  After  its  request  for  certification 
has  been  denied  or  its  existing 
certification  has  been  revoked,  a 
franchising  authority  wishing  to  assume 
jurisdiction  to  regulate  basic  service  and 
associated  equipment  rates  must  file  a 
"Petition  for  Recertification" 
accompanied  by  a  copy  of  the  earlier 
decision  denying  or  revoking 
certification. 

(b)  The  petition  must: 

(1)  Meet  the  requirements  set  forth  in 
47  U.S.C.  543(a)(3); 

(2)  State  that  the  cable  system  is  not 
subject  to  effective  competition:  and 

(3)  Contain  a  clear  showing, 
supported  by  either  objectively 
verifiable  data  such  as  a  state  statute,  or 
by  affidavit,  that  the  reasons  for  the 
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earlier  denial  or  revocation  no  longer 
pertain. 

(c)  The  petition  must  be  served  on  the 
cable  operator  and  on  any  interested 
party  that  participated  in  the  proceeding 
denying  or  revoking  the  original 
certification. 

(d)  Oppositions  may  be  filed  within 
15  days  after  the  petition  is  filed,  and 
must  be  served  on  the  petitioner. 
Replies  may  be  filed  within  seven  days 
of  filing  of  oppositions,  and  must  be 
served  on  the  opposing  party(ies). 

§76.920    Compo«ition  of  the  basic  ti«r. 

Every  subscriber  of  a  cable  system 
must  subscribe  to  the  basic  tier  in  order 
to  subscribe  to  ^y  other  tier  of  video 
programming  or  to  purchase  any  other 
video  programming. 

S  76.921    Buy-through  of  othor  tiora 
prohib(t«d. 

(a)  No  cable  system  operator  may 
require  the  subscription  to  any  tier  other 
than  the  basic  service  tier  as  a  condiiion 
of  subscription  to  video  programming 
offered  on  a  per  channel  or  per  program 
charge  basis.  A  cable  operator  may, 
however,  require  the  subscription  to  one 
or  more  tiers  of  cable  programming 
services  as  a  condition  of  access  to  one 
or  more  tiers  of  cable  programming 
services. 

(b)  A  cable  operator  may  not 
discriminate  between  subscribers  to  the 
basic  service  tier  and  other  subscribers 
with  regard  to  the  rates  charged  for 
video  programming  offered  on  a  per- 
channel  or  per-program  charge  basis. 

(c)  Prior  to  October  5,  2002.  the 
provisions  of  paragraph  (a)  of  this 
section  shall  not  apply  to  any  cable 
system  that  lacks  the  capacity  to  offer 
basic  service  and  all  programming 
distributed  on  a  per  channel  or  per 
program  basis  without  also  providing 
other  intermediate  tiers  of  service: 

(1)  By  controlling  subscriber  access  to 
nonbasic  channels  of  service  through 
addressable  equipment  electronically 
controlled  from  a  central  control  point 
or 

(2)  Through  the  installation, 
noninstallation.  or  removal  of  frequency 
filters  (traps)  at  the  premises  of 
subscribers  without  other  alteration  in 
system  configuration  or  design  and 
without  causing  degradation  in  the 
technical  quality  of  service  provided. 

(d)  Any  retiering  of  channels  or 
services  that  is  not  undertaken  in  order 
to  accompUsh  legitimate  regulatory, 
technical,  or  customer  service  objectives 
and  that  is  intended  to  frustrate  or  has 
the  effect  of  frustrating  compliance  with 
paragraphs  (a)  through  (c)  of  this  section 
is  prohibited. 


§  76.922    Rates  for  th«  baaic  aarvka  tiar 
and  cable  programming  aarvicaa  tiara. 

(a)  Basic  and  cable  programming 
service  tier  rates.  Basic  service  tier  and 
cable  programming  service  rates  shall  be 
subject  to  regulation  by  the  Commission 
and  by  state  and  local  authorities,  as  is 
appropriate,  in  order  to  assure  that  they 
are  in  compliance  with  the  requirements 
of  47  U.S.C.  543.  Rates  that  are 
demonstrated,  in  accordance  with  these 
rules,  not  to  exceed  the  "Initial 
Permitted  Per  Channel  Charge"  or  the 
"Subsequent  Permitted  Per  Channel 
Charge"  as  described  below,  or  the 
equipment  charges  as  specified  in 

§  76.923.  will  be  accepted  as  in 
compliance.  The  maximum  monthly 
charge  per  subscriber  for  a  tier  of 
regulated  programming  services  offered 
by  a  cable  system  shall  consist  of  a 
permitted  per  channel  charge  multiplied 
by  the  number  of  channels  on  the  tier, 
plus  acharge  for  franchise  fees.  The 
maximum  monthly  charges  for  regulated 
programming  services  shall  not  include 
any  charges  for  equipment  or 
installations.  Charges  for  equipment  and 
installations  are  to  be  calculated 
separately  pursuant  to  §  76.923  of  these 
rules.  •• 

(b)  Initial  permitted  per  channel 
charge.  (1)  The  permitted  per  channel 
charge  on  the  initial  date  of  regulation 
shall  be,  at  the  election  of  the  cable 
operator,  either: 

(i)  A  charge  determined  pursuant  to  a 
cost-of-service  proceeding;  or 

(ii)  The  charge  specified  in  paragraphs 
(b)(l)(ii)  (A),  (B),  or  (C)  of  this  section 
as  applicable; 

(A)  If  the  operator's  per  channel 
charge  for  regulated  programming 
services  and  equipment  in  effect  on  the 
date  of  initial  regulation  is  equal  to  or 
below  the  benchmark  per  channel 
charge,  as  adjusted  forward  for  inflation 
from  September  30. 1992.  to  the  date  of 
initial  regulation,  then  the  permitted  per 
channel  charge  shall  be  the  per  channel 
charge  in  effect  on  the  date  of  initial 
regulation,  adjusted  for  equipment. 

(B)  If  (J)  The  operator's  per  channel 
charge  for  regulated  programming 
services  and  equipment  in  effect  on  the 
date  of  initial  regulation  is  above  the 
benchmark  per  channel  charge,  as 
adjusted  forward  for  inflation  from 
September  30, 1992,  until  the  initial 
date  of  regulation,  and: 

(2)  The  operator's  per  channel  charge 
for  regulated  programming  services  and 
equipment  in  effect  on  September  30, 
1992,  was  above  the  benchmark  per 
channel  charge,  then  the  permitted  per 
channel  cbarge  is  nine-tenths  of  the  per 
channel  charge  in  effect  on  September 
30. 1992,  but  no  lower  than  the 
benchmark  per  channel  charge. 


additionally  adjusted  for  inflation  fi-om 
September  30, 1992,  to  the  initial  date 
of  regulation,  for  equipment,  and  for  any 
chtuges  in  the  number  of  channels 
offered  on  all  regulated  tiers. 

(C)  If:  (1)  The  operator's  per  channel 
charge  for  regulated  programming 
services  and  equipment  in  effect  on  the 
date  of  initial  regulation  is  above  the 
benchmark  per  channel  charge,  as 
adjusted  forward  for  inflation  from 
September  30, 1992,  until  the  initial 
date  of  regulation,  and: 

(2)  The  operator's  per  channel  charge 
for  regulated  programming  services  and 
equipment  in  effect  on  September  30, 
1992.  was  below  the  benchmark  per 
channel  charge,  then  the  permitted  per 
channel  charge  is  the  benchmark  rate 
per  channel  adjusted  for  inflation  from 
September  30, 1992,  to  the  initial  date 
of  regulation,  for  equipment,  and  for  any 
charges  in  the  number  of  channels 
offered  on  all  regulated  tiers. 

(2)  For  purposes  of  this  section,  the 
initial  date  of  regulation  for  the  basic 
service  tier  shall  be  the  date  on  which 
local  notice  is  given  pursuant  to 

§  76.910  of  our  rules,  that  the  provision 
of  the  basic  service  tier  is  subject  to 
regulation.  For  a  cable  programming 
services  tier,  the  initial  date  of 
regulation  shall  be  the  first  date  on 
which  a  complaint  on  the  appropriate 
form  is  filed  with  the  Commission 
concerning  rates  charged  for  the  cable 
programming  services  tier. 

(3)  For  purposes  of  this  section,  rates 
in  effect  on  the  initial  date  of  regulation 
or  on  September  30, 1992,  shall  be  the 
rates  charged  to  subscribers  for  service 
received  on  that  date. 

(c)  Subsequent  permitted  per  channel 
charge.  After  the  initial  date  of 
regulation,  the  permitted  channel  charge 
for  regulated  programming  services 
shall  be,  at  the  election  of  the  cable 
operator,  either: 

(1)  A  per  channel  rate  determined 
pursuant  to  a  cost-of-service  showing, 
or: 

(2)  The  prior  permitted  per  channel 
charge  previously  approved  by  a 
regulatory  authority,  adjusted  for 
inflation  and  external  costs  in 
accordance  with  the  price  cap 
requirements  set  forth  in  paragraph  (d) 
of  this  section. 

(d)  Price  cap  requirements — (1) 
Inflation  adjustments.  Permitted  per 
channel  charges  for  regulated 
programming  services  may  be  adjusted 
periodically  on  account  of  inflation. 
Adjustments  to  permitted  per  channel 
charges  on  account  of  inflation  shall  be 
based  on  changes  in  the  Gross  National 
Product  Price  Index  published  by  the 
Bureau  of  Economic  Analysis  of  the 
United  States  E>epartment  of  Commerce. 
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(2)  External  costs.  Permitted  per 
channel  charges  for  regulated 
programming  services  may  also  be 
adjusted  for  changes  in  external  costs 
measured  on  a  per  channel  per 
subscriber  basis.  To  the  extent  external 
cost  increase^  are  greater  or  less  than  the 
GNP-PI  for  the  relevant  period,  the  per- 
channel  charge  will  be  adjusted 
accordingly.  Per  channel  charges  may 
not  be  increased  if  external  costs 
increase  at  a  rate  IsaS  than  inflation. 
Permitted  per  channel  charges  also  shall 
be  decreased  on  account  of  external 
costs  to  the  extent  such  costs  decrease 
from  previous  levels. 

(i)  Categories.  External  Costs  shall 
consist  of  costs  in  the  following 
categories: 

(A)  State  and  local  taxes  applicable  to 
provision  of  cable  television  service; 

(B)  Franchise  fees; 

(C)  Costs  of  complying  with  franchise 
requirements,  including  costs  of 
providing  public,  educational,  and 
governmental  access  channels  as 
reguired  by  the  franchising  authority; 

(D)  Retransmission  consent  fees;  and 
(Ej  Programming  costs. 

(ii)  The  permitted  per  channel  charge 
for  a  tier  of  regulated  programming 
services  shall  be  adjusted  on  account  of 
programming  costs  and  retransmission 
consent  fees  only  for  programming  or 
broadcast  signals  offered  on  that  tier. 

(iii)  The  permitted  per  channel  charge 
shall  not  be  adjusted  for  costs  of 
retransmission  consent  fees  or  charges 
in  those  fees  incxured  prior  to  October 
6, 1994. 

(iv)  The  starting  date  for  adjustments 
on  account  of  external  costs  for  a  tier  of 
regulated  programming  service  shall  be 
the  initial  date  of  regulation  of  the  tier 
or  180  days  from  the  effective  date  of 
these  rules,  if  the  initial  date  of 
regulation  occurs  on  or  after  180  days 
from  the  effective  date  of  these  rules. 

(v)  Changes  in  franchise  fees  shall  not 
result  in  an  adjustment  to  permitted  per 
channel  charges,  but  rather  shall  be 
calculated  separately  as  part  of  the 
maximum  monthly  charge  per 
subscriber  for  a  tier  of  regulated 
programming  services. 

(vi)  Adjustments  to  permitted  per 
channel  charges  on  account  of  increases 
in  costs  of  programming  obtained  from 
affiliated  programmers,  as  defined  in 
§  76.901  of  the  rules,  shall  be  the  lesser 
of  actual  increases  or  the  previous 
permitted  rate  level  increased  by  the 
amount  of  inflation. 

(vii)  Adjustments  to  permitted  per 
channel  charges  on  account  of  increases 
in  costs  of  programming  shall  be  further 
adjusted  to  reflect  any  revenues 
received  by  the  operator  from  the 
programmer. 


f  76.923    Rates  for  equipment  and 
Installation  used  to  receive  the  basic 
service  tier. 

(a)  Scope.  The  equipment  regulated 
under  this  section  consists  of  all 
equipment  in  a  subscriber's  home  that  is 
used  to  receive  the  basic  service  tier, 
regardless  of  whether  such  equipment  is 
additionally  used  to  receive  other  tiers 
of  regulated  programming  service  and/ 
or  unregulated  service.  Such  eouipment 
shall  include,  but  is  not  limited  to: 

(1)  Converter  boxes; 

(2)  Remote  control  units; 

(3)  Connections  for  additional 
television  receivers;  and 

(4)  Other  cable  home  wiring. 
Subscriber  charges  for  such 

equipment  shall  not  exceed  charges 
based  on  actual  costs  in  accordance 
with  the  requirements  set  forth  below. 

(b)  Unbundling.  A  cable  operator  shall 
establish  rates  for  remote  control  units, 
converter  boxes,  other  customer 
equipment,  installation,  and  additional 
connections  separate  from  rates  for  basic 
tier  service.  In  addition,  the  rates  for 
such  equipment  and  installations  shall 
be  unbundled  one  fit)m  the  other. 

(c)  Equipment  basket.  A  cable 
operator  shall  establish  an  Equipment 
Basket,  which  will  include  all  costs 
associated  with  providing  customer 
equipment  and  installation  imder  this 
section.  Equipment  Basket  costs  shall  be 
limited  to  the  direct  and  indirect 
material  and  labor  costs  of  providing, 
leasing,  installing,  repairing,  and 
.servicing  customer  equipment,  as 
determined  in  accordance  with  the  cost 
accounting  and  cost  allocation 
requirements  of  §  76.924.  The 
Equipment  Basket  shall  not  include 
general  administrative  overhead 
including  general  marketing  expenses. 
The  Equipment  Basket  shall  include  a 
reasonable  profit. 

(d)  Hourly  service  charge.  A  cable 
operator  shall  establish  charges  for 
equipment  and  installation  using  the 
Hourly  Service  Charge  (HSC) 
methodology.  The  HSC  shall  equal  the 
operator's  annual  Equipment  Basket 
costs,  excluding  the  purchase  cost  of 
customer  equipment,  divided  by  the 
total  person  hours  involved  in 
installing,  repairing,  and  servicing 
customer  equipment  during  the  same 
period.  The  HSC  is  calculated  according 
to  the  following  formula: 


HSC  = 


EB-CE 
H 


Hsperson  hours  involved  in 
installing  and  repairing  equipment 
per  year.  The  purchase  cost  of 
customer  equipment  shall  include 
the  cable  operator's  invoice  price 
plus  all  other  costs  incurred  with 
respect  to  the  equipment  until  the 
time  it  is  provided  to  the  customer. 

(e)  Installation  charges.  Installation 
charges  shall  be  either: 

(1)  The  HSC  multiplied  by  the  actual 
time  spent  on  each  individual 
installation;  or 

(2)  The  HSC  multiplied  by  the  average 
time  spent  on  a  specific  type  of 
installation. 

(f)  Remote  charges.  Monthly  charges 
for  rental  of  a  remote  control  unit  shall 
consist  of  the  average  annual  unit 
purchase  cost  of  the  type  of  remote 
leased,  including  acquisition  price  and 
incidental  costs  such  as  sales  tax, 
financing  and  storage  up  to  the  time  it 
is  provided  to  the  customer,  added  to 
the  product  of  the  HSC  times  the 
average  number  of  hours  annually 
repairing  or  servicing  a  remote,  divided 
by  12  to  determine  the  monthly  lease 
rate  for  a  remote  according  to  the 
following  formula: 


Monthly 
Charge 


UCE+(HSCXHR) 
12 


Where,  EB=annual  Equipment  Basket 
Cost;  CE=annual  purchase  cost  of 
all  customer  equipment;  and 


Where,  HR=average  hours  repair  per 
year;  and  UCE=average  annual  unit 
cost  of  remote.  Separate  charges 
shall  be  established  for  each 
significantly  different  type  of 
remote  control  unit, 
(g)  Other  equipment  charges.  The 
monthly  charges  for  rental  of  converter 
boxes  and  other  customer  equipment 
shall  be  calculated  in  the  same  manner 
as  for  remote  control  units.  Separate 
charges  shall  be  established  for  each 
significantly  different  type  of  converter 
box  and  each  significantly  different  type 
of  other  customer  equipment. 

(h)  Additional  connection  charges. 
The  costs  of  installation  and  monthly 
use  of  additional  connections  shall  be 
recovered  as  charges  associated  with  the 
installation  and  equipment  cost 
categories,  and  at  rate  levels  determined 
by  the  actual  cost  methodology 
presented  in  the  foregoing  paragraphs 
(e),  (f),  and  (g)  of  this  section.  An 
operator  may  recover  additional 
programming  costs  and  the  costs  of 
signal  boosters  on  the  customers 
premises,  if  any,  associated  with  the 
additional  connection  as  a  separate 
monthly  unbundled  charge  for 
additional  connections. 

(i)  Charges  for  equipment  sold.  A 
cable  operator  may  sell  customer 
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premise*  equipment  to  a  subscriber.  The 
equipment  price  shall  recover  the 
operator's  cost  of  the  equipment, 
including  costs  associated  with  storing 
and  preparing  the  equipment  for  sale  up 
to  the  time  it  is  sold  to  the  customer, 
plus  a  reasonable  profit  An  operator 
may  sell  service  contracts  for  the 
maintenance  and  repair  of  equipment 
sold  to  subscribers.  The  charge  for  a 
service  coatract  shall  be  the  HSC  times 
the  estimated  average  number  of  hours 
for  maintenance  and  repair  over  the  life 
of  the  equipment. 

(j)  Promotions.  A  cable  operator  may 
offer  equipment  or  installation  at 
charges  below  those  determined  under 
paragraphs  (e)  through  (g)  of  this 
section,  as  long  as  those  offerings  are 
reasonable  in  scope  in  relation  to  the 
operator's  overall  offerings  in  the 
Equipment  Basket  and  not  unreasonably 
discriminatory.  Operators  may  not 
recover  the  cost  of  a  promotional 
offering  by  increasing  charges  for  other 
Equipment  Basket  elements,  or  by 
increasing  programming  service  rates 
above  the  maximum  monthly  charge  per 
subscriber  prescribed  by  these  rules.  As 
part  of  a  general  cost-of-service 
showing,  an  operator  may  include  the 
cost  of  promotions  in  its  general  system 
overhead  costs. 

(k)  Franchise  fees.  Equipment  charges 
may  include  a  properly  allocated 
portion  of  franchise  fees. 

f  76.924    Coet  •eeounting  and  coel 
a<loc«lkNi  requkemento. 

(a)  Applicability.  The  requirements  of 
this  section  are  applicable  to  cable 
operators  for  which  the  basic  service  tier 
is  regulated  by  local  franchising 
authorities  or  the  Commission,  or,  with 
respect  to  a  cable  programming  services 
tier,  for  which  a  complaint  has  been 
filed  with  the  Commission.  The 
requirements  of  this  section  are 
applicable  for  purposes  of  rate 
adjustments  on  account  of  external  costs 
and  for  cost-of-service  showings. 

(b)  Generally  accepted  accounting 
principles.  Cable  operators  shall 
maintain  their  accounts  in  accordance 
wij^  generally  accepted  accounting 
principles,  except  as  otherwise  directed 
by  the  Commission. 

(c)  Accounts  required.  Cable  operators 
shall  maintain  accounts  in  a  manner 
that  will  enable  identification  of 
appropriate  costs  and  appUcation  of  the 
Commission's  cost  assignment  and 
allocation  procedures,  to  cost  categories 
necessary  for  rate  ad)uslments  due  to 
changes  in  external  costs  and  for  cost- 
of-service  showings.  Such  categories 
shall  be  sufficiently  detailed  and 
supported  to  permit  verification  and 


audit  against  the  company's  accounting 
records. 

(d)  Accounting  level.  Except  to  the 
extent  indicated  below,  cable  operators 
shall  aggregate  expenses  and  revenues  at 
either  the  franchise,  system,  regional,  or 
company  level  in  a  manner  consistent 
with  practices  of  the  operator  as  of  April 
3, 1992.  However,  in  all  events,  cable 
operators  shall  identify  at  the  franchise 
level  their  costs  of  franchise 
requirements,  franchise  fees,  local  taxes, 
and  local  programming. 

(e)  Cost  allocation  requirements.  (1) 
For  purposes  of  establishing  expenses  at 
the  fi^nchise  level,  cable  operators  shall 
allocate  expenses  and  revenues 
aggregated  at  higher  levels  to  the 
franchise  level  based  on  the  ratio  of  the 
total  number  of  subscribers  served  at  the 
franchise  level  to  the  total  number  of 
subscribers  served  at  the  higher  level. 

(2)  Except  to  the  extent  indicated 
below,  all  categories  of  costs  allocated 
to,  or  identified  at,  the  franchise  level 
shall  be  allocated  to  the  basic  service 
tier  based  on  the  ratio  of  channels  in  the 
basic  tier  to  the  total  number  of 
channels  oRered  in  the  franchise  area, 
including  nonregulated  and  leased 
commercial  access  channels.  These 
costs  shall  be  allocated  to  each  tier  of 
cable  programming  services  based  on 
the  ratio  of  channels  in  that  tier  to  the 
total  number  of  channels  offered  in  the    . 
fitmchise  area. 

(3)  Costs  of  programming  and 
retransmission  consent  fees,  however, 
shall  be  allocated  only  to  the  tier  on 
which  the  programming  or  broadcast 
signal  at  issue  is  offered. 

(4)  Costs  of  franchise  fees  shall  be 
allocated  among  equipment  and 
installations,  program  service  tiers  and 
subscribers  in  a  manner  that  is  most 
consistent  with  the  methodology  of 
assessment  of  franchise  fees  by  local 
authorities. 

(5)  Costs  of  public,  educational,  and 
governmental  access  channels  carried 
on  the  basic  tier  shall  be  directly 
assigned  to  the  basic  tier  where 
possible. 

(f)  Common  costs.  Expenses  which 
cannot  be  assigned  to  any  single 
expense  or  service  category  shall  be 
described  as  common  costs.  Common 
costs  shall  be  allocated  to  ex]}ense 
categories  as  follows: 

(1)  Wherever  possible,  common  costs 
are  to  be  allocated  to  service  cost 
categories  based  on  direct  analysis  of 
the  origin  of  the  costs  themselves. 

(2)  When  direct  analysis  is  to 
possible,  common  costs  shall,  if 
possible,  be  allocated  to  service  cost 
categories  based  on  an  indirect,  cost- 
causative  linkage  to  other  costs  directly 


assigned  or  allocated  to  the  service  cost 
category. 

(3)  ^en  neither  direct  nor  indirect 
measiues  of  cost  allocatioD  can  be 
found,  common  costs  shall  be  allocated 
to  each  service  cost  category  based  on 
the  ratio  of  all  costs  directly  assigned 
and  attributed  to  a  service  cost  category 
over  total  costs  directly  assignable  and 
attributable. 

(g)  Unrelated  expenses  and  revenues. 
Cable  operators  shall  exclude  from  cost 
categories  used  to  develop  rates  for  the 
provision  of  regulated  cable  service, 
equipment,  and  leased  commercial 
access,  any  direct  or  indirect  expenses 
and  revenues  not  related  to  the 
provision  of  such  services.  Common 
costs  of  providing  regulated  cable 
service,  equipment,  and  leased 
commercial  access  and  unrelated 
activities  shall  be  allocated  between 
them  in  accordance  with  paragraph  (f) 
of  this  section. 

(h)  Part-time  channels.  In  situations 
where  a  single  channel  is  divided  on  a 
part-time  basis  and  is  used  to  deliver 
service  associated  with  different  tiers  or 
with  pay  per  channel  or  pay  per  view 
service,  a  reasonable  and  documented 
allocation  of  that  channel  between 
services  shall  be  required  along  with  the 
associated  revenues  and  costs. 

1 76.925    Costs  of  franchise  rsquirsments. 

(a)  The  costs  of  satisfying  franchise 
requirements  to  support  public, 
edxicational,  and  governmental  channels 
shall  consist  of  the  sum  of: 

(1)  All  per  channel  costs  for  the 
number  of  channels  used  to  meet 
franchise  requirements  bw  public 
educational,  and  governmental 
channels; 

(2)  Any  direct  costs  of  meeting  such 
franchise  requirements;  and 

(3)  A  reasonable  allocation  of  general 
and  administrative  overhead. 

(b)  The  costs  of  satisfying  any  other 
requirement  under  the  franchise  shall 
consist  of  the  direct  and  indirect  costs 
including  a  reasonable  allocation  of 
general  and  administrative  overhead. 

576.930  InWation  of  rsvUw  of  basic  cable 
service  and  equipment  ratas. 

A  cable  operator  shall  file  its  schedule 
of  rates  for  the  basic  service  tier  and 
associated  equipment  with  a  franchising 
authority  within  30  days  ef  receiving 
vsrritten  notification  from  the  franchising 
authority  that  the  franchLsing  authority 
has  been  certified  by  the  Commission  to 
regiilate  rates  for  the  basic  service  tier. 

176.931  Notmcation  of  baste  Her 
avBllablltty. 

A  cable  operator  shall  provide  written 
notification  to  subscribera  of  the 
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availability  of  basic  tier  service  by 
September  19, 1993,  or  three  billing 
cycles  from  June  21, 1993,  and  to  new 
subscribers  at  the  time  of  installation. 
This  notification  shall  include  the 
following  information: 

(a)  That  basic  tier  service  is  available; 

(b)  The  cost  per  month  for  basic  tier 
service: 

(c)  A  list  of  all  services  included  in 
the  basic  service  tier. 

S76.932    Notificetton  of  propoMd  rate 
increeae. 

A  cable  operator  shall  provide  written 
notice  to  a  subscriber  of  any  increase  in 
the  price  to  be  charged  for  the  basic 
service  tier  or  associated  equipment  at 
least  30  days  before  any  proposed 
increase  is  effective.  The  notice  should 
include  the  name  and  address  of  the 
local  franchising  authority. 

f  76.933    Frandiieing  authortty  review  of 
basic  cable  rates  aitd  equipment  costs. 

(a)  After  a  cable  operator  has 
submitted  for  review  its  existing  rates 
for  the  basic  service  tier  and  associated 
equipment  costs,  or  a  proposed  increase 
in  these  rates  (including  increases  in  the 
baseline  chaimel  change  that  results 
from  reductions  in  the  number  of 
channels  in  a  tier),  the  existing  rates 
will  remain  in  efted  or  the  proposed 
rates  will  become  effective  after  30  days 
from  the  date  of  submission:  Provided, 
however,  That  the  franchising  authority 
may  toll  this  30-day  deadline  for  an 
additional  time  by  issuing  a  brief 
written  order  as  described  in  paragraph 
(b)  within  30  days  of  the  rate 
submission  explaining  that  it  needs 
additional  time  to  review  the  rates. 

(b)  If  the  franchising  authority  is 
unable  to  determine,  based  upon  the 
material  submitted  by  the  cable 
operator,  that  the  existing  or  proposed 
rates  are  within  the  Commission's 
permitted  basic  service  tier  charge  or 
actual  cost  of  equipment  as  defined  in 
§§  76.922  and  76.923,  or  if  a  cable 
operator  has  submitted  a  cost-of-service 
showing  pursuant  to  §§  76.937(c)  and 
76.924,  seeking  to  justify  a  rate  above 
the  Commission's  basic  service  tier 
charge  as  defined  in  §§  76.922  and 
76.923,  the  franchising  authority  may 
toll  the  30-day  deadline  in  paragraph  (a) 
of  this  section  to  request  and/or 
consider  additional  information  or  to 
consider  the  comments  from  interested 
parties  as  follows: 

(1)  For  an  additional  90  days  in  cases 
not  involving  cost-of-service  showings; 
or 

(2)  For  an  additional  150  days  in  cases 
involving  cost-of-service  showings. 

(c)  If  a  franchising  authority  has 
availed  itself  of  the  additional  90  or  150 


days  permitted  in  paragraph  (b)  of  this 
section,  and  has  taken  no  action  within 
these  additional  time  periods,  then  the 
proposed  rates  will  go  into  efiect  at  the 
end  of  the  90  or  150  day  periods,  or 
existing  rates  will  remain  in  efl^ect  at 
such  times,  subject  to  refunds  if  the 
franchising  authority  subsequently 
issues  a  written  decision  disapproving 
any  portion  of  such  rates:  Provided, 
however,  That  in  order  to  order  refunds, 
a  franchising  authority  must  have  issued 
a  brief  written  order  to  the  cable 
operator  by  the  end  of  the  90  or  150-day 
period  permitted  in  paragraph  (b)  of  this 
section  directing  the  operator  to  keep  an 
accurate  account  of  all  amounts 
received  by  reason  of  the  rate  in  issue 
and  on  whose  behalf  such  amounts  were 
paid. 

S  76.934    Smsli  systems. 

A  franchising  authority  that  has  been 
certified,  pursuant  to  §  76.910  to 
regulate  rates  for  basic  service  and 
associated  equipment  may  permit  a 
small  system  as  defined  in  §  76  901  to 
certify  that  the  small  system's  rates  for 
basic  service  and  associated  equipment 
comply  with  §  76.922,  the  Commission's 
substantive  rate  regulations. 

f  76.935    Participstion  of  interested  psrtiss. 

In  order  to  regulate  basic  tier  rates  or 
associated  equipment  costs,  a 
franchising  authority  must  have 
procedural  laws  or  regulations 
applicable  to  rate  regulation 
proceedings  that  provide  a  reasonable 
opportunity  for  consideration  of  the 
views  of  interested  parties.  Such  rules 
must  take  into  account  the  30, 120,  or 
180-day  time  periods  that  fi-anchising 
authorities  have  to  review  rates  under 
§76.933. 

176.936  Written  decision. 

(a)  A  franchising  authority  must  issue 
a  written  decision  in  a  ratemaking 
proceeding  whenever  it  disapproves  an 
initial  rate  for  the  basic  service  tier  or 
associated  equipment  in  whole  or  in 
part,  disapproves  a  request  for  a  rate 
increase  in  whole  or  in  part,  or  approves 
a  request  for  an  increase  in  whole  or  in 
part  over  the  objections  of  interested 
parties.  A  franchising  authority  is  not 
required  to  issue  a  written  decision  that 
approves  an  unopposed  existing  or 
proposed  rate  for  Lhe  basic  service  tier 
or  associated  equipment. 

(b)  Public  notice  must  be  given  of  any 
written  decision  required  in  paragraph 
(a)  of  this  section,  including  releasing 
the  text  of  any  written  decision  to  the 
public. 

1 76.937  Burden  of  proof. 

(a)  A  cable  operator  has  the  burden  of 
proving  that  its  existing  or  proposed 


rates  for  basic  service  and  associated 
equipment  comply  with  47  U.S.C.  543. 
and  $$  76.922  and  76.923. 

(b)  For  an  existing  or  a  proposed  rate 
for  basic  tier  service  or  associated 
equipment  that  is  within  the  permitted 
tier  charge  and  actual  cost  of  equipment 
as  set  forth  in  §§  76.922  and  76.923,  the 
cable  operator  must  submit  the 
appropriate  FCC  form. 

(c)  For  an  existing  or  a  prop>osed  rate 
for  basic  tier  service  that  exceeds  the 
permitted  tier  charge  as  set  forth  in 

§§  76.922  and  76.923.  the  cable  operator 
must  submit  a  cost-of-service  showing 
to  justify  the  proposed  rate. 

S  76.936    Proprietary  Information. 

A  franchising  authority  may  require 
the  production  of  proprietary 
information  to  make  a  rate 
determination  and  in  such  cases  must 
apply  procedures  analogous  to  those  set 
forth  in  §  0.459  regarding  requests  for 
confidentiality. 

§  76.940    Prospective  rats  reduction. 

A  franchising  authority  may  order  a 
cable  operator  to  implement  a  reduction 
in  basic  service  tier  or  associated 
equipment  rates  where  necessary  to 
bring  rates  into  compliance  with  the 
standards  set  forth  in  §§  76.922  and 
76.923 

S  76.941    Rate  prescription. 

A  franchising  authority  may  prescribe 
a  reasonable  rate  for  the  basic  service 
tier  or  associated  equipment  after  it 
determines  that  a  proposed  rate  is 
unreasonable. 

§76.942    Refunds. 

(a)  A  fra-nchising  authority  may  order 
a  cable  operator  to  refund  to  subscribers 
that  portion  of  previously  paid  rates 
determined  to  be  in  excess  of  the 
permitted  tier  charge  or  above  the  actual 
cost  of  equipment,  unless  the  operator 
has  submitted  a  cost-of-service  showing 
which  justifies  tlie  rate  charged  as 
reasonable.  Before  ordering  a  cable 
operator  to  refund  previously  paid  rates 
to  subscribers,  a  franchising  authority 
must  give  the  operator  notice  and 
opportunity  to  comment. 

(b)  An  operator's  liability  for  refunds 
in  limited  to  a  one-year  period,  except 
that  an  operator  that  fails  to  comply 
with  a  valid  rate  order  issued  by  a 
franchising  authority  or  the  Commission 
shall  be  liable  for  refunds  commencing 
from  the  effective  date  of  such  order 
until  such  time  as  it  complies  with  such 
order. 

(c)  The  refund  period  shall  run  as 
follows: 

(1)  From  the  date  the  operator 
implements  a  prospective  rate  reduction 
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back  in  time  to  June  21, 1993,  or  one 
year,  whichever  is  shorter. 

(2)  From  the  date  a  franchising 
authority  issues  an  accounting  order 
pursuant  to  $  76.933(0),  and  ending  on 
the  date  the  operator  implements  a 
prospective  rate  reduction  ordered  by  a 
franchising  authority  or  one  year, 
whichever  is  shorter. 

(d)  The  cable  operator,  in  its 
discretion,  may  implement  a  refund  in 
the  following  maimer: 

(1)  By  returning  overcharges  to  those 
subscribers  who  actually  paid  the 
overcharges,  either  through  direct 
payment  or  as  a  specifically  identified 
credit  to  those  subscribers'  bills;  or 

(2)  By  means  of  a  prospective 
percentage  reduction  in  the  rates  for  the 
basic  service  tier  or  associated 
equipment  to  cover  the  cumulative 
overcharge.  This  shall  be  reflected  as  a 
specifically  identified,  one-time  credit 
on  prospective  bills  to  the  class  of 
subscribers  that  currently  subscribe  to 
the  cable  system. 

(e)  Refunds  shall  include  interest 
computed  at  applicable  rates  published 
by  the  Internal  Revenue  Service  for  tax 
refunds  and  additional  tax  payments. 

S76.M3    HitM. 

(a)  A  franchising  authority  may 
impose  fines  or  monetary  forfeitures  on 
a  cable  operator  that  does  not  comply 
with  a  rate  decision  or  refund  order 
directed  specifically  at  the  cable 
operator,  provided  the  fi-anchlsing 
authority  has  such  power  under  state  or 
local  laws. 

(b)  A  cable  operator  shall  not  be 
subject  to  forfeiture  because  its  rate  for 
basic  service  or  equipment  is 
determined  to  be  luireasonable. 

§76.944    Conwniasion raviMv of 
franchising  authority  dacisions  on  rata*  for 
th«  basic  aarvico  tiar  and  aaaoclafd 
•qulpmant 

(a)  The  Commission  s^all  be  the  sole 
forum  for  appeals  of  decisions  by 
franchising  authorities  on  rates  for  the 
basic  service  tier  or  associated 
equipment  involving  whether  or  not  a 
franchising  authority  has  acted 
consistently  with  the  Cable  Act  or 

§§  76.922  and  76.923.  Appeals  of 
ratemaking  decisions  by  franchising 
authorities  that  do  not  depend  upcm 
determining  whether  a  franchising 
authority  has  acted  consistently  with 
the  Cable  Act  or  §S  76.922  and  76.923, 
may  be  heard  in  state  or  local  courts. 

(b)  Any  participant  at  the  franchising 
authority  level  in  a  ratemaking 
proceeding  may  file  an  appeal  of  the 
franchising  authority's  decision  with  the 
Commission  within  30  days  of  release  of 
the  text  of  the  franchising  authority's 


decision  as  computed  under  $  1.4(b)  of 
this  chapter.  Oppositions  may  be  filed 
within  15  days  after  the  appeal  is  filed, 
and  must  be  served  on  the  party(ies) 
appealing  the  rate  decision.  Replies  may 
be  filed  7  days  after  the  last  day  fbr 
oppositions  and  shall  be  served  on  the 
parlies  to  the  proceeding. 

f  76.945    Prooeduras  for  Commiaaion 
review  of  tMsk  sarvica  rates. 

(a)  Upon  assumption  of  rate 
regulation  authority,  the  Commission 
will  notify  the  cable  operator  and 
require  the  cable  operator  to  file  its 
basic  rate  schedule  with  the 
Commission  within  30  days,  with  a 
copy  to  the  local  franchising  authority. 

(b)  Basic  service  and  equipment  rate 
schedule  filings  for  existing  rates  or 
proposed  rate  increases  (including 
increases  in  the  baseline  channel  change 
that  results  bom  reductions  in  the 
number  of  channels  in  a  tier)  must  use 
the  appropriate  FCC  forms.  Cable 
operators  with  existing  (»-  proposed 
rates  above  the  permitted  tier  rate  must 
submit  a  cost-of-service  showing 
sufficient  to  support  a  finding  that  the 
rates  are  reasonable. 

(c)  Filings  proposing  annual 
adjustments  or  rates  within  the  rates 
regulation  standards  in  §§  76.922  and 
76.923,  must  be  made  30  days  prior  to 
the  proposed  effective  date  and  can 
become  effective  on  the  proposed 
effective  date  unless  the  Commission 
issues  an  order  deferring  the  effective 
date  or  denying  the  rate  proposaL 
Petitions  opposing  such  filings  must  be 
filed  within  15  days  of  public  notice  of 
the  filing  by  the  cable  operator  and  be 
accompanied  by  a  certificate  that  service 
was  made  on  the  cable  operator  and  the 
local  franchising  authority.  The  cable 
operator  may  file  an  opposition  within 
five  days  of  filing  of  the  petition, 
certifying  to  service  on  both  the 
petitioner  and  the  local  franchising 
authority. 

(d)  Filings  proposing  a  rate  not  within 
the  rate  regulation  standards  of 

§§  76.922  and  76.923,  must  be  made  90 
days  before  the  requested  effective  date. 
Petitions  opposing  such  filings  must  be 
filed  within  30  days  of  public  notice  of 
the  filing,  and  be  accompanied  by  a 
certificate  that  service  was  made  on  the 
cable  operator  and  the  local  franchising 
authority.  The  cable  operator  may  file 
an  opposition  within  10  days  of  the 
filing  of  the  petition,  and  certifying  that 
service  was  made  on  the  petitioner  and 
the  local  franchising  authority. 

S  76.950    Complalnta  regarding  cable 
programming  service  rata*. 

Any  subscriber,  franchising  authority, 
or  other  relevant  slate  or  local 


government  entity  may  file  with  the 
CommissicHi  a  complaint  challenging 
the  reasonableness  of  a  cable  operator's 
rate  for  cable  {Htjgramming  service,  or 
the  reasonableness  of  a  cable  operatcv's 
charges  for  installation  or  rental  of 
equipment  used  for  the  receipt  of  caUe 
programming  service. 

1 76.951    Standard  complaint  form;  other 
filing  requirements. 

(a)  Any  complaint  regarding  a  cable 
operator's  rate  for  cable  programming 
service  or  associated  equipment  must  be 
filed  using  standard  complaint  form, 
FCC  329.  The  cable  operatcr  must 
provide  a  copy  of  the  standard 
complaint  form  to  any  subscriber  upon 
request. 

(d)  The  following  information  must  be 
provided  on  the  standard  complaint 
form: 

(1)  The  complainant's  name,  mailing 
address,  and  daytime  telephone 
number; 

(2)  The  name,  mailing  address,  and 
FCC  community  unit  identifier  of  the 
relevant  cable  operator. 

(Note:  pursuant  to  §  76.952,  the  cable 
operator  must  provide  its  FCC  community 
unit  identifier  on  monthly  bills  to 
subscribers); 

(3)  The  name  and  address  of  the 
relevant  fianchising  authority. 

(Note:  pursuant  to  §  78.952,  the  cable 
operator  must  provide  this  information  on 
monthly  bills  to  subscribers); 

(4)  An  indicati(Hi  whether  the 
complainant  is  challenging  the 
reasonableness  of: 

(i)  A  rate  concerning  cable 
programming  service  or  associated 
equipment  in  effect  on  June  21, 1993;  or 

(ii)  A  rate  increase  for  cable 
programming  service  or  associated 
equipment: 

(5)  For  subscriber  complaints 
regarding  a  rate  increase,  the  date  the 
complainant  first  received  a  bill  fit>m 
the  cable  operator  reflecting  the 
increased  rate; 

(6)  A  description  of  the  cable 
programming  service  or  associated 
equipment  involved  and,  if  applicable, 
how  tho  service  or  associated  equipment 
has  changed: 

(7)  The  cvirrent  rate  for  the  cable 
programming  service  or  associated 
equipment  at  issue  and,  if  the 
complainant  is  challenging  the 
reasonableness  of  a  rate  increase,  the 
most  recent  rate  for  the  service  or 
associated  equipment  immediately  prior 
to  the  rate  increase; 

(8)  An  indication  whether  the 
complainant  is  filing: 

(i)  a  complaint  regarding  this  specific 
rate  for  the  first  time;  or 
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(ii)  8  corrected  complaint  that  was 
dismissed  without  prejudice; 

(9)  If  the  complainant  is  filing  a 
corrected  complaint,  an  indication  of 
the  date  the  complainant  filed  the  prior 
complaint  and  the  date  the  complainant 
received  notification  from  the 
Commissioi  that  the  prior  complaint 
was  defective; 

(10)  A  certification  that  a  copy  of  the 
complaint,  including  all  attachments,  is 
being  served  contemporaneously  via 
first  class  mail  on  the  cable  operator 
and,  if  the  complainant  is  a  subscriber, 
on  the  relevant  franchising  authority; 

(11)  An  allegation  that  the  rate  in 
question  is  unreasonable  because  it 
violates  the  Commission's  rate 
regulations;  and 

(12)  A  certification  that,  to  the  best  of 
the  complainant's  knowledge,  the 
Information  provided  on  the  form  is  true 
and  correct. 

(c)  The  complainant  must  attach  to 
\he  standard  complaint  form  a  copy  of 
the  most  recent  bill  reflecting  the 
disputed  rate  or  rate  increase. 

(d)  A  complaining  subscriber  may,  but 
Is  not  required  to,  attach  to  the  standard 
complaint  form  a  statement  from  the 
relevant  franchising  authority 
presenting  its  views  on  the 
reasonableness  of  the  rate  in  question. 

176.952    Infonnation  to  be  orovlded  by 
cable  operator  on  RMMithly  aubacrlber  MRa. 

All  cable  operators  must  provide  the 
following  informatiotD  to  subscribers  on 
monthly  bills: 

(a)  The  name  and  mailing  address  of 
the  relevant  franchising  authority;  and 

(b)  The  FXX;  community  unit 
identifier  for  the  cable  system. 

f76.»53    Umltatton  on  filing  a  complaint. 

(a)  Complaint  regarding  a  rate  in 
effect  on  June  21,  1993. 
Notwithstanding  paragraph  (b)  of  this 
section,  a  complaint  regarding  a  rate  for 
cable  programming  service  or  associated 
equipment  in  effect  on  June  21. 1993, 
must  be  filed  by  December  20, 1993. 

(b)  Complaint  regarding  a  rate 
increase.  Except  as  provided  in 
paragraph  (a)  of  this  section,  a 
complaint  alleging  an  unreasonable  rate 
for  cable  programming  ser/ice  or 
assodatea  equipment  may  be  filed 
against  a  cable  operator  only  in  the 
event  of  a  rate  increase.  A  complaint 
regarding  a  rate  increase  for  cable 
programming  or  associated  equipment 
must  be  filed  with  the  Commission 
within  45  days  from  the  date  the 
complainant  receives  a  bill  from  the 
cable  operator  that  reflects  the  increased 
rate. 

(c)  Late-filed  complaints  will  be 
dismissed  with  prejudice. 


176.954    Initial  fevlew  of  complaint: 
minlHHini  ahowing  raqulramant;  diamiaaal 
of  defective  complaints. 

(a)  The  Conunission  will  conduct  an 
initial  review  of  a  complaint  to 
determine  if  it  meets  the  minimum 
showing  required  to  allow  the 
complaint  to  go  forward.  The  minimum 
showing  shall  be  satisfied  if  the 
complaint  is  filed  using  the  standard 
complaint  form  descri^  in  S  76.951 
and  includes  all  information  and 
attachments  required  by  that  form.  A 
complainant  will  not  be  required,  as 
part  of  the  minimum  showing,  to 
provide  the  imderlying  information  and 
calculations  necessary  to  judge  the  cable 
programming  service  rate  in  question 
against  the  Commission's  rate  standards. 

(b)  A  complaint  that  does  not  meet  the 
minimum  showing  requirement 
described  in  paragr8p>h  (a)  of  this 
section  will  be  considered  defective.  A 
defective  complaint  will  be  dismissed 
without  prejudice  to  filing  a  corrected 
complaint  as  provided  by  §  76.955.  The 
Commission  will  notify  the  complainant 
by  mail  of  the  dismissal.  The  filing  of 

a  complaint  on  the  applicable  form,  but 
which  is  otherwise  defective,  will  toll 
the  limitation  period  estabUshed  by 
§  76.953. 

176^55    Additional  opportunity  to  flie 
coaactad  complaint 

(a)  If  the  Conunission  dismisses  an 
initial  complaint  without  prejudice 
pursuant  to  S  76  954,  the  complainant 
shall  have  one  additional  opportunity  to 
cure  the  defect  and  file  a  corrected 
complaint. 

(b)  For  a  complaint  filed  on  the 
applicable  form  but  is  otherwise 
defective,  the  complainant  must  cure 
the  defect  and  file  a  corrected  complaint 
with  the  Commission  within  30  days 
from  the  date  of  the  Commission's 
dismissal  notice.  Failure  to  ciue  the 
defect  and  file  a  corrected  complaint 
within  this  time  period  will  result  in 
dismissal  of  the  complaint  with 
prejudice. 

S  76.956    Cable  operator  raaponaa. 

(a)  Unless  the  Commission  notifies  a 
cable  operator  to  the  contrary,  the  cable 
operator  must  file  with  the  Commission 
a  response  to  a  complaint  filed  on  the 
appUcable  form,  within  30  days  of  the 
date  of  service  of  the  complaint.  The 
respcmse  shall  indicate  when  service 
occurred.  Service  by  mail  is  complete 
upon  mailing.  See  §  1.47(0-  The 
response  shall  include  the  information 
required  by  the  appropriate  FCC  form. 
The  cable  operator  must  serve  its 
response  on  the  complainant  (and,  if  the 
complainant  is  a  subscriber,  the  relevant 


franchising  authority)  via  first  class 
mail. 

(b)  The  burden  shall  be  on  the  cable 
operator  to  prove  that  the  service  rate  or 
equipment  charge  In  question  is  not 
unreasonable.  Tne  cable  operator  may 
carry  its  burden  in  the  following 
manner 

(1)  For  a  service  rate  at  or  below  the 
permitted  level,  by  providing 
information  and  calculations  that 
demonstrate  that  the  rate  in  question 
falls  at  or  below  the  permitted  level; 

(2)  For  a  service  rate  that  exceeds  the 
permitted  level; 

(i)  By  providing  proof  that  the  cable 
system  )ias  reduosd  the  rate  for  the  cable 
programming  service  at  issue  to  a  level 
at  or  below  the  permitted  level;  or 

(ii)  By  providing  detailed  cost-based 
information  that  demonstrates  that  the 
rate  in  question  is  reascmable  despite 
the  fact  that  it  exceeds  the  permitted 
level. 

(3)  For  a  charge  for  equipment 
installation  or  rental,  by  providing 
information  that  demonstrates  that  the 
charge  is  based  on  the  cable  operator's 
actual  cost. 

(c)  In  addition  to  responding  to  the 
merits  of  a  complaint,  the  cable  operator 
may  also  move  for  dismissal  of  the 
complaint  for  failure  to  meet  the 
minimum  showing  requirement  Any 
such  motion  for  dismissal  must  state 
with  particularity  the  reasons  the  cable 
operator  believes  the  complaint  is 
defective  and  shall  not  relieve  the  cable 
operatOT  of  its  obligation  to  respond  to 
the  merits  of  the  complaint. 

(d)  A  cable  operator  may  file  a 
consolidated  response  to  multiple 
complaints  regarding  the  identical  rate 
or  rate  increase.  A  consolidated 
response  must  be  filed  within  30  days 
from  the  date  of  service  of  the  first 
complaint  received,  unless  the 
Commission  notifies  the  cable  operator 
to  the  contrary.  A  cable  operator  may 
amend  a  consolidated  response  to 
address  new  issues  raised  by  complaints 
received  after  the  cable  operator's  initial 
response. 

(e)  A  cable  operator  that  fails  to  file 
and  serve  a  response  to  a  valid 
complaint  may  be  deemed  in  default.  If 
the  Commission  deems  a  cable  operator 
in  default,  the  Commission  may  enter  an 
order  against  the  cable  operator  finding 
the  rate  to  be  unreasonable  and 
mandating  appropriate  relief. 

(f)  A  cable  opmaXor  need  not  respond 
to  any  complaint  that  Is: 

(1)  Not  filed  on  the  applicable  form; 
or 

(2)  That  the  Commission  determined 
is  defective  and  has  so  notified  the  cable 
operator. 
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S  76.957    CommiMion  adludicatlon  of  th« 
complaint 

The  Commission  will  consider  the 
complaint  and  the  cable  operator's 
response  and  then  determine  by  written 
decision  whether  the  rate  for  the  cable 
programming  service  or  associated 
equipment  is  unreasonable  or  not.  If  it 
determines  that  the  rate  in  question  is 
unreasonable,  the  Commission  will 
grant  the  complaint  and  may  order 
appropriate  rehef,  including,  but  not 
limited  to,  prospective  rate  reductions 
and  refunds.  If  it  determines  that  the 
rate  in  question  is  reasonable,  the 
Commission  will  deny  the  complaint. 

f  76.960    Proepoctlve  rata  raductiona. 

Upon  a  finding  that  a  rate  for  cable 
programming  service  or  associated 
equipment  is  unreasonable,  the 
Commission  may  order  the  cable 
operator  to  implement  a  prospective  rate 
reduction  to  the  class  of  customers 
subscribing  to  the  cable  programming 
service  at  issue.  The  Commission's 
decision  regarding  a  prospective  rate 
reduction  shall  remain  binding  on  the 
cable  operator  for  one  year  unless  the 
Commission  speciAes  otherwise. 

S  76.961    Rafunda. 

(a)  Upon  a  finding  that  a  rate  for  cable 
programming  service  or  associated 
equipment  is  unreasonable,  the 
Commission  may  order  the  cable 
operator  to  refund  to  subscribers  that 
portion  of  previously  paid  rates  which 
is  deemed  unreasonable. 

(b)  The  cimiulative  refund  due 
subscribers  shall  be  calculated  from  the 
date  a  valid  complaint  is  filed  until  the 
date  a  cable  operator  implements  a 
prospective  rate  reduction  as  ordered  by 
the  Commission  pursuant  to  §  76.960. 

(c)  The  cable  operator,  in  its 
discretion,  may  implement  a  refund  in 
the  following  manner: 

(1)  By  returning  overcharges  to  those 
subscribers  who  actually  paid  the 
overcharges,  eitiier  through  direct 
payment  or  as  a  specifically  identified, 
one-time  credit  to  those  subscribers' 
bills;  or 

(2)  By  means  of  a  prospective 
percentage  reduction  in  the 
unreasonable  cable  programming 
service  rate  or  equipment  charge  to 

•  cover  the  cumulative  overcharge.  This 
shall  be  reflected  as  a  specifically 
identified,  one-time  credit  on 
prospective  bills  to  the  class  of 
subscribers  that  currently  subscribe  to 
the  cable  programming  service  or 
associated  equipment  at  issue. 

(dj  Refunds  snail  include  interest 
computed  at  applicable  rates  published 
by  the  Internal  Revenue  Service  for  tax 
refunds  anu  aaditional  tax  payments. 


Interest  shall  accrue  from  the  date  a 
valid  complaint  is  filed  until  the  refund 
issues. 

f  76.962    Implamantatlon  and  cartlflcatlon 
of  compiianca. 

(a)  Implementation.  A  cable  operator 
must  implement  remedial  requirements, 
including  prospective  rate  reductions 
and  refunds,  within  60  days  from  the 
date  the  Commission  releases  an  order 
mandating  a  remedy. 

(b)  Certification  of  compliance.  A 
cable  operator  must  certify  to  the 
Commission  its  compliance  with  any 
Commission  order  mandating  remedial 
requirements.  Such  certification  shall: 

(1)  Be  filed  with  the  Commission 
within  90  days  from  the  date  the 
Commission  releases  an  order 
mandating  a  remedy; 

(2)  Reference  the  applicable 
Commission  order; 

(3)  State  that  the  cable  operator  has 
complied  fully  with  all  provisions  of  the 
Commission's  order; 

(4)  Include  a  description  of  the 
precise  measures  the  cable  operator  has 
taken  to  impleinent  the  remedies 
ordered  by  the  Commission;  and 

(5)  Be  signed  by  an  authorized 
representative  of  the  cable  operator. 

176.963    Forfaitura. 

(a)  If  any  cable  operator  willfully  fails 
to  comply  with  the  terms  of  any 
Commission  order,  including  an  order 
mandating  remedial  requirements  after  a 
finding  of  unreasonable  cable 
programming  service  or  equipment 
rates,  or  any  Commission  rule,  the 
Commission  may,  in  addition  to  other 
remedies,  impose  a  forfeiture  pursuant 
to  Section  503(b)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  503(b). 

(b)  A  cable  operator  shall  not  be 
subject  to  forfeiture  because  its  rate  for 
cable  programming  service  or 
equipment  is  determined  to  be 
unreasonable. 

S  76.964    Advance  written  notification  of 
rata  incraasea. 

In  addition  to  the  requirement  of 
§  76.309(c)(3)(i)(B)  regarding  advance 
notification  to  customers  of  any  changes 
in  rates,  programming  services  or 
channel  positions,  a  cable  operator  shall 
give  the  relevant  franchising  authority  a 
minimum  of  30  days  advance  written 
notification  of  any  changes  in  rates  for 
cable  programming  service  or  associated 
equipment. 

1 76.970    Commercial  laaaad  accaaa  ratea. 

(a)  Cable  operators  shall  designate 
channel  capacity  for  commercial  use  by 
persons  unaffiliated  with  the  operator  in 


accordance  with  the  requirement  of  47 
U.S.C  532. 

(b)  The  maximum  commercial  leased 
access  rates  that  a  cable  operator  may 
charge  is  the  highest  implicit  net  fee 
charged  any  nonaffiliated  programmer 
(excluding  leased  access  programmers) 
within  the  same  program  category. 

(c)  The  implicit  fee  charged  an 
unaffiliated  programmer  shall  be 
calculated  by  determining  the  monthly 
price  per  subscriber  that  the  operator 
pays  to  carry  the  programming  of 
nonaffiliated  providers  and  deducting 
the  monthly  price  subscribers  pay  to 
view  the  programming  of  the 
nonaffiliated  provider.  This  difference  is 
multiplied  by  the  p>ercentage  of 
subscribers  able  to  receive  the 
nonaffiliated  provider's  programming. 
The  implicit  fee  for  a  contracted  service 
may  not  include  fees,  stated  or  implied, 
for  services  other  than  the  provision  of 
channel  capacity  (e.g.,  billing  and 
collection,  marketing,  or  studio 
services). 

(d)  For  each  of  the  three  program 
categories  as  defined  in  paragraph  (f)  of 
this  section,  the  highest  implicit  net  fee 
charged  any  nonaffiliated  provider  in 
each  category  shall  be  the  maximum 
monthly  leased  access  rate  per 
subscriber  that  the  operator  could 
charge  a  commercial  leased  access 
programmer  in  that  category.  The 
highest  implicit  net  fee  shall  be  based 
on  contracts  in  effect  in  the  previous 
calendar  year.  Maximum  rates  for 
shorter  periods  can  be  calculated  by 
prorating  the  monthly  maximimi  rate. 

(e)  Upon  request,  a  schedule  of 
commercial  leased  access  rate  shall  be 
provided  to  prospective  leased  access 
programmers.  Operators  shall  maintain, 
for  Commission  inspections,  sufficient 
supporting  documentation  to  justify  the 
scheduled  rates,  including  supporting 
contracts,  calculations  of  the  net 
implicit  fees,  and  justifications  for  all 
adjustments. 

(f)  For  purposes  of  paragraph  (b)  of 
this  section  there  are  three  program 
categories: 

(1)  Programming  for  which  a  per- 
event  or  per  channel  charge  is  made; 

(2)  Programming  more  than  fifty 
percent  of  the  capacity  of  which  is  used 
to  sell  products  directly  to  customers; 
and 

(3)  All  other  programming. 

f  76.971    Commarcial  laaaad  accaaa  tarma 
and  conditiona. 

(a)(1)  The  cable  operator  and 
unaffiliated  commercial  leased  access 
user  may  negotiate  channel  placement 
and  tier  access  for  leased  programming, 
taking  into  account: 


IMI 
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(i)  The  natan  of  tbe  aarvice  (pay  or 
gMienl  diatributioD  channel,  complete 
channel  or  individual  pro({rain); 

(ii)  The  relationship  oetween  the 
charge  imposed  and  the  desirability  of 
the  channel;  and 

(iii)  The  need  to  provide  competition 
in  program  delivery  and  to  afford  users 
a  genuine  outlet  for  their  programming. 

(2)  Wb««  demand  for  commercial 
leased  access  capacity  exceeds  available 
supply,  each  lessee  will  be  allowed  to 
lease  up  to  one  channel's  capacity. 

(b)  Cable  operators  may  not  apply 

f>rogramming  production  standards  to 
eased  access  that  are  any  higher  than 
those  applied  to  public,  educational  and 
governmental  access  channels. 

(c)  Cable  operators  are  required  to 
provide  unaffiliated  leased  access  users 
the  minimal  level  of  technical  support 
necessary  for  users  to  present  their 
material  on  the  air,  and  may  not 
unreasonably  refuse  to  cooperate  with  a 
leased  access  user  in  ordw  to  prevent 
that  provider  &XHn  obtaining  channel 
capacity,  provided  however.  That  leased 
access  providers  must  reimburse 
operators  for  the  reasonable  cost  of  any 
technical  support  that  operators  actually 
provide. 

(d)  Cable  operators  may  require 
reasonable  security  deposits  or  other 
assurances  from  users  who  are  unable  to 
prepay  in  full  for  access  to  leased 
commercial  channels. 

(e)  Cable  operators  may  not  set  terms 
and  conditions  for  commercial  leased 
access  use  based  on  content,  except 

(1)  To  the  limited  extent  necessary  to 
establish  a  reasonable  price  for  the 
commercial  use  of  designated  channel 
capacity  by  an  unaffiliated  person;  or 

(2)  To  comply  with  47  U.S.C.  532  (h), 
(j)  and  §76.701. 

(f)(1)  A  cable  opwator  shall  profvide 
billing  and  collection  services  for 
oommwcial  leased  access  cable  users, 
unless  the  operator  demonstrates  the 
existence  of  third  party  billing  and 
collection  services  which  in  terms  of 
cost  and  accessibility,  offer  leased 
access  users  an  alternative  substantially 
equivalent  to  that  offered  comparable 
non-leased  programmere. 

(2)  If  an  operator  can  make  the 
showing  required  in  paragraph  (f)(1)  of 
this  section,  it  must,  to  the  extent 
technically  feasible  make  available  data 
necessary  to  enable  a  third  party  to  bill 
and  collect  for  the  leased  access  user. 

f  76.97S    Commercial  leased  access 
dispute  rseolution. 

(a)  Any  person  aggrieved  by  the 
failure  or  refusal  of  a  cable  operator  to 
make  commercial  channel  capacity 
available  in  accordance  with  the 
provisions  of  Title  VI  of  the 


Commtmications  Act  may  bring  an 
action  in  the  district  court  of  the  United 
States  for  the  Judicial  district  in  which 
the  cable  system  is  located  to  compel 
that  such  capacity  be  made  available. 

(b)  Any  person  aggrieved  by  the 
failure  or  refusal  of  a  cable  operator  to 
make  commercial  channel  capacity 
available  or  to  charge  rates  for  such 
capacity  in  accordance  with  the 
provisions  of  title  VI  of  the 
CoQununications  Act.  or  our 
implementing  regulations,  §§  76.970 
and  76.971,  may  Hie  a  petition  for  relief 
with  the  Commission. 

(c)  A  petition  must  contain  a  concise 
statement  of  the  facts  constituting  a 
violation  of  the  statute  or  the 
Commission's  Rules,  the  specific 
statute(s)  or  rule(s)  violated,  and  certify 
that  the  petition  was  served  on  the  cable 
operator. 

(d)  A  petition  must  be  filed  within  60 
days  of  the  alleged  violation. 

(e)  The  cable  operator  or  other 
respondent  will  have  30  days  from  the 
filing  of  the  petition  in  which  to  file  a 
response.  If  a  leased  access  rate  is 
disputed,  the  response  must  show  that 
the  rate  charged  is  not  higher  than  the 
highest  implicit  fee  the  operator  charges 
for  a  comparable  category  of  service, 
and  submit  the  affidavit  of  a  responsible 
company  ofTicial  in  support.  If,  after  a 
response  is  submitted,  the  staff  finds  a 
prima  facie  violation  of  our  rules,  the 
staff  may  require  a  respondent  to 
produce  addttiooal  information,  or 
specify  other  procedures  necessary  for 
resolution  of  the  proceeding. 

(f)  The  Commission,  after 
consideration  of  the  pleadings,  may 
grant  the  relief  requested,  in  whole  or  in 
part,  including,  but  not  limited  to 
ordering  refunds,  injunctive  measures, 
or  forfeitures  pursuant  47  U.S.C.  503, 
denying  the  petition,  or  issuing  a  ruling 
on  the  petition  or  dispute. 

(g)  To  be  afforded  relief,  the  petitioner 
must  show  by  clear  and  convincing 
evidence  that  the  cable  operator  .has 
violated  the  Commission's  leased  access 
provisions  in  47  U.S.C.  532  or  §§  76.970 
and  76.971,  or  otherwise  acted 
unreasonably  or  in  bad  faith  in  failing 
or  refosing  to  make  capacity  available  or 
to  charge  lawful  rates  for  such  capacity 
to  an  unaffiliated  leased  access 
programmer. 

(h)  During  the  pendency  of  a  dispute, 
a  party  seeking  to  lease  channel  capacity 
for  commercial  purposes,  shall  comply 
with  the  rates,  terms  and  conditions 
prescribed  by  the  cable  operator,  subject 
to  refund  or  other  appropriate  remedy. 


S7CJ77    Mlnorltyand 
pragramming  need  hi  lee  of 
commercial  laaeed  aeeeee  ci^eeity. 

(a)  A  cable  operator  required  by  this 
section  to  designate  chaiuMl  capacity  for 
commercial  use  pursuant  to  47  U.S.C 
532.  may  use  any  such  channel  capacity 
for  the  provision  of  programming  from 

a  qualified  minority  progranuning 
source  or  from  any  quahfied  educational 
programming  sources,  whether  or  not 
such  source  is  affiliated  with  cable 
operator.  The  channel  capacity  used  to 
provide  programming  from  a  quahfied 
minority  programming  source  or  from 
any  qualified  educational  programming 
source  punuant  to  this  Section  may  not 
exceed  33  percent  of  the  channel 
capacity  designated  pursuant  to  47 
U.S.C  532. 

(b)  For  purposes  of  this  section,  a 
qualified  minority  programming  source 
is  a  programming  source  that  devotes 
substantially  all  of  its  programming  to 
coverage  of  minority  viewpoints,  or  to 
progrsunming  directed  at  members  of 
minority  groups,  and  which  is  over  50 
percmt  minority-owned. 

(c)  For  purposes  of  this  section,  a 
quahfied  educational  programming 
source  is  a  programming  source  that 
devotes  substantially  all  of  its 
programming  to  educational  or 
instructional  programming  that 
promotes  public  understanding  of 
maLbenoatics.  the  sciences,  the 
humanities,  or  the  arts  and  has  a 
documented  annual  expenditure  on 
programming  exceeding  $15  million. 
The  annual  expenditure  on 
programming  means  all  annual  costs 
incurred  by  the  programming  source  to 
produce  or  acquire  programs  which  are 
scheduled  to  be  televised,  and 
specifically  excludes  marketing, 
promotion,  satellite  transmission  and 
operational  costs,  and  general 
administrative  costs. 

id]  f  or  purposes  of  paragraphs  (b)  aod 
(c)  of  this  section.  sul^tantiaJIy  all 
means  that  90%  or  more  of  the 
programming  offered  must  be  devoted  to 
minority  or  educational  purposes,  as 
defined  in  paragraphs  (b)  and  (c)  of  this 
section,  respectively. 

(e)  For  purposes  of  paragraph  (b)  of 
this  section,  "minority"  is  defined  as  in 
47  U.S.C.  309(j)(3)(c)(ii)  to  include 
Blacks.  Hispanics,  American  Indians, 
Alaska  Natives,  Asians  and  Pacific 
Islanders. 

176.980    Chargea  for  cuatemer  ehangae. 

(a)  This  section  shall  govern  charges 
for  any  changes  in  service  tien  or 
equipment  provided  to  the  subscriber 
that  are  initiated  at  the  request  of  a 
subscriber  after  initial  service 
installation. 
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(b)  The  charge  for  customer  changes 
in  service  tiers  effected  solely  by  coded 
entry  on  a  computer  terminal  or  by 
other  similarly  simple  methods  shall  be 
a  nominal  amount,  not  exceeding  actual 
costs,  as  defined  in  paragraph  (c)  of  this 
section. 

(c)  The  charge  for  customers  changes 
in  service  tiers  or  equipment  that 
involve  more  than  coded  entry  on  a 
computer  or  other  similarly  simple 
method  shall  be  based  on  actual  cost. 
The  actual  cost  charge  shall  be  either 
the  HSC,  as  defined  in  Section  76.923  of 
the  rules,  multiplied  by  the  number  of 
persons  hours  needed  to  implement  the 
change,  or  the  HSC  multiplied  by  the 
average  number  of  persons  hours 
involved  in  implementing  customer 
changes. 

(d)  A  cable  operator  may  establish  a 
higher  charge  for  changes  effected  solely 
by  coded  entry  on  a  computer  terminal 
or  by  other  similarly  simple  methods, 
subject  to  approval  by  the  franchising 
authority,  for  a  subscriber  changing 
service  tiers  more  than  two  times  in  a 
twelve  month  period,  except  for  such 
changes  ordered  in  response  to  a  change 
in  price  or  channel  line-up.  If  a  cable 
system  adopts  such  an  increased  charge, 
the  cable  system  must  notify  all 
subscribers  in  writing  that  they  may  be 
subject  to  such  a  charge  for  changing 
service  tiers  more  than  the  specified 
number  of  times  in  any  twelve  month 
period. 

(e)  Downgrade  charges  that  are  the 
same  as,  or  lower  than,  upgrade  charges 
are  evidence  of  the  reasonableness  of 
such  downgrade  charges. 

(f)  For  30  days  after  notice  of  retiering 
or  rate  increases,  a  customer  may  obtain 
changes  in  service  tiers  at  no  additional 
charge. 

178.981    N«gativ«  option  Mlling. 

A  cable  operator  shall  not  charge  a 
subscriber  for  any  service  or  equipment 
that  the  subscriber  has  not  affirmatively 
requested  by  name.  This  provision, 
however,  shall  not  preclude  the 
addition  or  deletion  of  a  specific 


program  from  a  service  offering,  the 
addition  or  deletion  of  specific  channels 
from  an  existing  tier  of  service,  or  the 
restructuring  or  division  of  existing  tiers 
of  service  that  do  not  result  in  a 
fundamental  change  in  the  nature  of  an 
existing  service  or  tier  of  service 
provided  that  such  change  is  otherwise 
consistent  with  applicable  regulations. 
A  subscriber's  failure  to  refuse  a  cable 
operator's  proposal  to  provide  such 
service  or  equipment  is  not  an 
affirmative  request  for  service  or 
equipment.  A  subscriber's  affirmative 
request  for  service  or  equipment  may  be 
made  orally  or  in  writing. 

f  76.982    Continuation  of  rat*  agreement*. 

During  the  term  of  an  agreement 
executed  before  July  1, 1990,  by  a 
franchising  authority  and  a  cable 
operator  providing  for  the  regulation  of 
basic  cable  service  rates,  where  there 
was  not  effective  competition  under 
Commission  rules  in  effect  on  that  date, 
the  franchising  authority  may  regulate 
basic  cable  rates  without  following 
section  623  of  the  1992  Cable  Act  or 
§§  76.910  through  76.942.  A  franchising 
authority  regulating  basic  cable  rates 
pursuant  to  such  a  rate  agreement  is  not 
required  to  file  for  certification  during 
the  remaining  term  of  the  agreement  but 
shall  notify  the  Commission  of  its  intent 
to  continue  regulating  basic  cable  rates. 

176.983    DtecrlminMion. 

(a)  No  Federal  agency,  state,  or  local 
fianchising  authority  may  prohibit  a 
cable  operator  from  offering  reasonable 
discounts  to  senior  citizens  or  to 
economically  disadvantaged  groups. 

(1)  Such  discounts  must  be  offered 
equally  to  all  subscribers  in  the 
franchise  area  who  qualify  as  members 
of  these  categories,  or  any  reasonable 
subcategory  thereof. 

(2)  For  purposes  of  this  section, 
members  of  economically  disadvantaged 
groups  are  those  individuals  who 
receive  federal,  state  or  local  welfare 
assistance. 

(b)  Nothing  herein  shall  preclude  any 
Federal  agency,  state,  or  local 


franchising  authority  bom  requiring  and 
regulating  the  recaption  of  cable  service 
by  hearing  impaired  individuals. 

176.984  Qeographicaily  uniform  rat* 
•tructur*. 

(a)  The  rates  charged  by  cable 
operators  subject  to  §§  76.922  and 
76.923  shall  be  provided  pursuant  to  a 
rate  structure  that  is  uniform  throughout 
each  franchise  area  in  which  cable 
service  is  provided. 

(b)  This  section  does  not  prohibit  the 
establishment  by  cable  operators  of 
reasonable  categories  of  service  and 
customers  with  separate  rates  and  terms 
and  conditions  of  service,  within  a 
franchise  area. 

176.985  8ub*crib*r  bUI  Itwntzation. 

(a)  Cable  operators  may  identify  as  a 
separate  line  item  of  each  regular 
subscriber  bill  the  following: 

(1)  The  amount  of  the  total  bill 
assessed  as  a  franchise  fee  and  the 
identity  of  the  franchising  authority  to 
which  the  fee  is  paid. 

(2)  The  amount  of  the  total  bill 
assessed  to  satisfy  any  requirements 
imposed  on  the  cable  operator  by  the 
franchise  agreement  to  support  public, 
educational,  or  governmental  channels 
or  the  use  of  such  channels. 

(3)  The  amount  of  any  other  fee,  tax, 
assessment,  or  charge  of  any  kind 
imposed  by  any  governmental  authority 
on  the  transaction  between  the  operator 
and  the  subscriber.  In  order  for  a 
governmental  fee  or  assessment  to  be 
separately  identified  under  this  section, 
it  must  be  directly  imposed  by  a 
governmental  body  on  a  transaction 
between  a  subscriber  and  an  operator. 

(b)  The  charge  identified  on  the 
subscriber  bill  as  the  total  charge  for 
cable  service  should  include  all  fees  and 
costs  itemized  pursuant  to  this  section. 

(c)  Local  franchising  authorities  may 
adopt  regulations  consistent  with  this 
section. 

BiuMa  cooe  •na-ei-M 


IMI 
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INSTRUCTIONS  FOR  FCC  329 
CABLE  PROGRAMMING  SERVICE  RATE  COMPLAINT  FORM 


This  KC  form  is  to  be  used  by  subscribers,  franchising  authorities,  and 
other  relevant  state  or  local  government  entities  seeking  to  file  a 
complaint  with  the  FCC  challenging  the  reasonableness  of  a  cable 
company's  rates  for  cable  programming  service  or  for  installation  or  rental 
01  equipment  used  to  receive  cable  programming  service. 

The  term  'cable  programming  service"  includes  all  video  programming 
provided  by  a  cable  company  except:  (!)  programming  provided  on  the 
basic  service  tier,  or  (2)  programming  provided  on  a  pay-per<hannel  or 
pay-per-program  basis.     See  Question  9. 

The  "basic  service  tier"  is  the  tier  that  includes  over-the-air  television 
broadcast  signals  and  public,  educational  and  governmental  access 
channels.  Under  federal  law,  in  most  instances,  your  local  franchising 
authority  rather  than  the  FCC  regulates  rates  for  the  basic  service  tier  or 
associated  equipment.  Therefore,  if  you  believe  thai  your  rate  for  the 
basic  service  tier  or  associated  equipment  is  unreasonable,  you  should 
conidCT  your  local  franchising  authority  to  determine  if  it  is  authorized  to 
regulate  basic  service  tier  rates. 

Under  federal  law,  video  programming  provided  on  a  pay-per<hannel  or 
pay-per-program  basis  (for  example,  a  premium  movie  channel  such  as 
HBO  or  a  pay-per-view  sports  event)  is  not  subiect  to  rate  regulation  by 
either  the  FCC  or  your  local  franchising  authority. 

It  you  are  concerned  about  your  rates  for  cable  programming  service  or 
associated  equipment,  then  you  may  fill  out  this  form  and  submit  an 
original  and  one  copy  to  the  FCC.  The  FCC  will  examine  the 
reasonableness  of  your  cable  programming  service  rate  according  to  a 
specific  formula.  If  the  rate  the  cable  company  currently  is  charging  you 
for  the  cable  programming  service  is  greater  than  the  rate  produced  by 
the  FCC's  formula,  the  cable  company's  rate  will  be  presumed 
unreasonable.  In  these  circumstances,  unless  the  cable  company  can 
provide  cost  information  lo  justify  the  reasonableness  of  its  rate,  the  FCC 
may  order  a  refund  and/or  a  prospeaive  rate  reduction  for  the  cable 
programming  service  at  issue. 

flease  note  the  following  time  limitations  for  filing  a  complaint; 

•  If  you  are  challenging  the  reasonabler>ess  of  a  rate  increase  for  cable 
programming  service  or  associated  equipment,  your  complaint  must  be 
aCTually  received  by  the  FCC  within  45  days  from  the  date  you  receive 
a  bill  from  your  cable  company  retleamg  the  rate  increase.  (Note:  a 
reduction  in  number  of  channels  may  constitute  an  effective  rate  increase 
even  though  the  existing  rate  for  the  cable  programming  service  remains 
unchanged.) 

•  The  only  exception  to  the  45  day  time  limitation  concerns  cable 
programming  service  and  associated  equipment  rales  in  effect  when  the 
FCC's  rules  become  effective  -  that  is,  )une  21,  1993.  You  may 
challenge  the  reasonableness  of  such  rates,  but  you  must  file  your 
complaint  within  180  days  from  June  21,  1993  -  that  is.  by  December 
18.  1993 

•  After  December  18.  1993.  you  may  only  file  complaints  about  rate 
increases  and  you  must  follow  the  general  45-day  filing  requirement 
described  above. 

•  laie-filed  complaints  will  be  dismissed  with  r-  '^•jportiniiy  to  ref.ie. 

In  addition  to  the  cable  company's  name  and  mailing  address,  you 
should  provide  the  cable  company's  "FCC  Community  Unit  Identifier." 
fThe  FCC  Community  Unit  Ideniii'ier  is  a  number  assigned  to  each  cable 
system  by  the  FCC  for  admmisiraiive  purposes.)  Also,  you  must  provide 
the  name  and  mailing  address  of  the  local  franchising  authority.  (The 
local  franchising  authority  is  the  local  municipal,  county  or  otfier 
government  organization  that  regulates  cable  television  in  your 
community.)  FCC  rules  require  the  cable  company  to  furnish  all  this 
information  to  you  on  your  monthly  bill  If  this  information  does  not 
appear  either  on  the  front  or  back  of  your  monthly  bill,  contact  your 
cable  company,  your  local  franchising  authority,  or  your  local 
government  to  obtain  the  necessary  information  before  filling  out  this 
form. 

You  must  irtdicate  whether  you  are  challenging  the  reasonablene<is  of: 
CI  a  rate  concerning  cable  programming  service  or  associated  equipment 


9. 


in  effea  on  June  21,  1993.  or  (2)  a  rate  increase.  Except  for  a  limned 
opportunity  to  challenge  existing  rales  m  effect  on  tune  21,  1993, 
complaints  may  be  filed  only  m  the  event  ol  a  rate  irKrease. 

If  you  are  a  subscriber,  you  must  anach  two  copies  of  your  monthly  cable 
bill  reflecing  the  rate  or  rate  increase  about  which  you  are  complaining 
If  you  are  challenging  the  reasonableness  o<  a  rale  concerning  cable 
programming  service  or  associated  equipo»ef«  in  effect  on  (une  21  1 993 
the  bill  should  reflect  that  rate.  If  you  are  challenging  the  reasonableness 
of  a  rate  increase,  the  bill  should  reflect  the  increased  rate  (If  you  are 
challenging  the  reasonableness  of  a  rate  increase  and  have  a  previous  bill 
which  reflects  the  rate  immediately  prior  to  the  increase,  please  attach 
two  copies  Ol  the  previous  bill  -  note,  however,  that  this  is  optional.) 

10.  You  must  check  the  box  stating  your  belief  that  the  cable  programming 
service  rate  is  unreasonable.  The  FCC  staff  will  apply  the  formula 
mentioned  m  paragraph  5  to  determine  whether  the  cable  company's  rate 
IS  presumed  reasonable  or  not  -  you  do  not  need  lo  make  this 
calculation. 


11. 


You  must  fill  in  all  information  required  by  this  form. 


12.  You  may  contact  your  local  franchising  authority  for  assistance  in  filling 
out  this  form.  In  addition,  you  may  anach  two  copies  of  a  statement  from 
your  local  franchising  authority  describing  its  views  on  the  reasonableness 
of  the  cable  programming  service  rate  m  question.  This  is  not  a 
requirement  If  you  do  anach  such  a  statement,  you  should  also  tnail  a 
copy  of  It  to  the  cable  company. 

13.  You  must  sign  and  date  this  form. 

14.  Once  you  complete  the  form  copies  must  be  mailed,  including  all 
anachments,  to  the  following:  Original  and  one  copy:  Federal 
Communications  Commission,  Ann;  Cable  Programming  Service  Rate 
Complaint,  Room  L-16,  1919  M  Street,  N.W,  Washington.  DC  20554; 
the  cable  company  (at  the  address  listed  on  your  complaint);  and  the 
local  franchising  authority  (at  the  address  listed  on  your  complaint) 

Please  be  sure  to  send  all  copies  to  the  correct  address.    K  you  do  not. 
we  may  not  be  able  to  process  your  complaint. 

15  NOTE:  If  you  do  itol  mail  a  copy  of  this  form,  including  all 
attadimenU,  lo  the  cable  company  at  the  tame  time  you  mail  your 
complaint  to  the  FCC,  the  cable  company  will  not  be  required  lo 
respond  and  your  complaint  may  be  dismisMd. 

16.  If  your  complaint  meets  the  requirements  listed  above,  the  FCC  will 
require  the  cable  company  to  respond  to  your  complaint  within  thirty 
days  and  provide  a  lustificauon  for  the  reaionabler»ess  of  your  rate.  The 
cable  company  must  provide  you  with  a  copy  of  its  response  to  the  FCC. 

17  The  FCC  staff  will  examine  your  complaint  and  the  cable  company's 
/esponse  and  then  rule  on  the  reasonabler>ess  of  the  cable  programming 
service  rate.  This  ruling  will  be  m  writing,  and  you  will  receive  a  copy 
by  mail.  If  the  FCC  staff  determines  that  the  rate  m  question  m 
unreasonable,  it  may  order  refunds  and/or  prospective  rate  reductions. 
If  It  determines  that  the  rate  in  question  is  reasonable,  the  FCC  stafi  will 
deny  the  complaint. 

rCC  NOtlCI  to  INDtVIDOAlS  IIQUItf  D  IV  THf  MtVACV  ACT  AM)  THI  PAfftWOfc 
Kf  OUCtlON  ACt 

thuol* iijiion  o<  pmonti  Kilo<m«io«  ■"  iM  lowi  rt  Mit>o<i7«4  b»  ih»  Commun«iiom  Ao  ol  HJ* 
M  aAi^nded  Th^  CofnmnsiO«i  will  wt*  th»  mio^mdiion  p«ov«M  «  ilin  lo^m  lo  drwim*r^  ihe 
tt»)ntbtf<m  a<  i  cMilr  cofnotny  t  iim  m  irKiiing  itui  atwiixmo".  w  lo*  >»•  mKxcnnrrt 
PurtxK^.  4  mjv  brconw  n^r«u«v  lo  trtn  prfwrtjl  inlomui.on  conutnul  tn  it\>t  lorm  lo  «no<«>^< 
ta-tfnmtnmfmci  All  •niormjt.on  ixovidfd  «i  Hin  lorm  will  br  tvoljblr  lo<  puOiontpm-on  Vow 
inpomr  n  •nhi-'tt  lo  otou'i  tht  >founH4  tImH 

fvbtic  wf)o<iin(burtf?«ilo«itit\coll«<i*0'iof  iAlonfi«ionnmrf«ija«dio«««v4(r  )OmMwHn.  •nclu0«n| 
itwii«fwio'frv«wingin^ruri>om.  WAirtiifit  rvniMf  djt«  MM/im.  g«ihe«iAt  «nd  m««nuM<nf  it«  tf*i4 
nrr^d.  jnd  complw.of  tnti  •»v.ew»**|  rt**  roll«^ion  ol  tfilo^vruiion  S**>d  co«ww»nn  t*t»»0<^%  *•* 
bu*6rf*  evfnttr  ot  *nv  oiKe«  t^pm  ol  ihi  coii#cito«  ol  inlo*mji.on.  *w-i«dio|  w(f*w>om  lo'  trQvc**t 
«<*  bw»0»n  10  ii>»  from'  Ca<nmun<««>n  Commni-on.  RKOttfi  u»i\tfrfnm\  Ot«>Mon  amCMIS 
WMi<M«ion  o  C  }OSS4.«ndioiKrOi<-rro<M»u(r<wniandtiidcn.P«>rtweAl««uri>onf'Otfn 
I)060-(X»|.  W4^in(ion  O  C    ;o:>o} 

iMi  ro«fco<NC  NoiH-t  IS  atQuwio  iv  imi  nivacv  act  o»  1*^4.  p.i.  nmn,  CMCiMtii 

)l.  I17S.  S  U.S.C.  SIlAMrMI  ASP  IHt  PAfflwOn  IIOUOtON  ACt  Of  !*••.  rx.  «*-Sli, 
DfCiMMI  II.  I«M.  44  (J.S.C   1S07 
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IrdntI  CamaMwiKom  Commntimi 
M*^h•)«ften.  D  C.   M5S4 


FCC  329 
CABLE  PROGRAMMING  SERVICE  RATE  COMPLAINT  FORM 

(Ci»e«u«v  read  mstrucfions  on  revertc  More  filling  ov(  form) 


XMo-inn 

(Vn  0000  00 


1.  CotnpUifunt't  Name 


Mailing  A<i<lre«t 


Cily 


SUte  ZIP  Cod* 


Oiytime  Tetcphofie  No.  (mcludc  ut*  cod«): 


2.  locaJ  Franctiising  Authority's  Name 


Mailing  Address 


City 


SUte 


ZIP  Code 


3.  CiMe  Company's  Name 


Mailing  Address 


Crty 


State 


ZIP  Code 


Cable  Company's  f  CC  Community  Unit  Identifier  (if  known): 


4Jndicatc  wjw.her  this  is  the  first  time  you  have  filed  a  complaint  with 
the  FCC  or  whether  you  »rt  filing  a  corrected  complaint  to  cure  a 
detect  Ml  a  prior  complaint.  CHECK  ONC. 


First  time  complaint 
Corrected  complaint 


S.  11  you  are  Wmg  a  corrected  complaint  to  cure  a  defect  in  a  prior 
complamt.  mdicate  the  date  the  prior  complaint  was  filed  with  the  FCC 
and  the  dale  you  received  itotitication  from  the  FCC  thai  the  prior 
complaint  was  defective. 

Date  prior  complaint  filed: 


Month 

Dale 

Year 

Month 


Date 


Year 


Date  you  received  FCC 
notification  Hurt  the  prior 
complaint  was  defective: 

6.  Indicate  whether  you  are  challenging  the  reasonableness  of:  (1)  a 
rate  conccmtng  cable  programmuig  service  or  associated  cqwipoicnl  in 
ettecl  on  |une  21,  1993;  or  (2)  a  rate  increase.  (See  the  Instructions  for 
*eteren«  filmg  deadlines  depending  on  which  type  of  complaint  you 

»rt  filmgj  CHFCK  ONE.  , ,  ^^ 

Rate  in  effect  on  |une  21,  1993 

Rale  increase 


y.  If  you  are  a  subscriber  challenging  the  reasonableness  of  a  rate 
increase,  iiHficate  the  date  you  first  received  a  bUI  from  the  cable 
operator  reflecting  tite  rate  increase  about  which  you  art  complaining. 

Month 


Jate 


V53? 


3 


8.  IndKale  the  current  monthly  rale  lor  Ihe  cable  programming  service 
or  assoc^led  equsH^enl  and.  .1  yo.  are  challenging  uW  realloriWenw, 
o«  a  rale  increase,  the  most  recent  rale  m  effect  immcdiatc«r  prior  to 
lite  rat*  mcrcas^ 


9.  In  the  tables  below,  describe  the  caWe  progranuning  service  to  which 
the  tompUinI  is  addressed  and,  if  applicable,  how  it  has  changed.  If  this 
space  IS  insufficient,  include  any  additional  commenis  on  a  separate  oaee 
attached  lo  this  form. 

list  channels  by  name  included  in  the  service: 


List  channels  by  name  deleted  from  Ihe  service  (if  any): 


list  channels  by  name  added  to  the  service  (if  any): 


10.  If  you  are  a  subscriber,  you^must  attach  two  copies  of  your  current 
bill  reflecting  the  rate  or  rale  increase  about  which  you  are  complaining. 
NOTE:   Failure  lo  attach  two  copies   of  your  current  bill  reflecting  the 
rate  or  rate  increase  may  result  in  dismissal  of  your  complaint. 
I  have  attached  two  copies  of  my  current  bill.  I — I         n 

I |v»t    I |no 


11.  Optional:  If  you  are  a  subscriber  challenging  the  reasonableness  of  a 
rate  increase,  attach  two  copies  of  a  previous  bilt  fif  available)  reHecting 
the  rate  immedtatetr  prior  to  Ihe  rate  increase.  i — i         i — ■ 

I  have  attached  two  copies  of  my  previous  bill.  I I  Yes    | |mo 

12.  I  certify  that  I  am  sending  a  copy  of  this  complaint  including  all 
attachments,  to  H>e  cable  company  and  Ihe  local  frartchising  authority  at 
the  addresses  listed  above  via  first  class  mail,  postage  prepaid,  at  the 
same  time  I  am  sending  two  copies  of  this  complaint  to  the  KC.  NOTE: 
Failure  lo  satisfy  this  requirement  may  result  in  dismissal  of  your 
complaint.  The  cable  company  wiN  not  be  required  to  respond  unless 
you  send  a  copy  of  the  compUini  lo  the  cable  company  by  maH. 


jNo 


Month 

Date 

Year 

Month 


Dale  .sent: 


13.  I  believe  that  Ihe  cable  company's  rale  for  Ihe  caWe  programming 
service  or  associated  equipment  described  above  is  unreasonable  because 
it  violates  the  FCC's  rate  regulations.  (CHECKBOX)  ("H 

14. 1  certify  that,  to  the  best  of  my  knowledge,  the  information  supplied 
on  this  form  is  true  and  correct. 


Current  Monthly  Rale:    i 


Previous  Monthly  Rate:    i. 


»N««.  hi  <o.,vUmmt:   nmctmyUiMlonnmmiy,  "^-Jain^t  in  the  FCCs  record,  underihe  CiMe  company's 
(.OAMMmtv  MMl  number.  M  wiN  not  be  filed  under  your  name.) 


IMI 
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INSTRUCTIONS  FOR  FCC  328 
FRANCHISING  AUTHORITY  CERTIFICATION 


1.  The  Cable  Television  Consumef  Protection  and  Competition  Act, 
enacted  in  October  1992,  changes  the  manner  in  which  cable 
television  systems  that  are  not  subiect  lo  effective  competition  are 
regulated  In  general,  rales  lor  the  basic  servirp  t^r  (the  tief  required 
as  a  condition  of  access  to  all  other  video  services  and  containing, 
among  other  services,  local  broadcast  station  signals  and  public, 
educational,  and  public  access  channels)  and  associated  equipment 
will  be  subiect  to  regulation  by  local  or  state  governments 
rfranchising  authorities").  Rales  for  cable  programming  services  and 
associated  equipment  (all  services  except  basic  and  pay  channels)  will 
be  subject  to  regulation  by  the  FCC.  Rales  for  pay  channels 
(channels  for  which  there  is  a  specific  per-channel  or  per-program 
charge)  are  not  regulated. 

Only  cable  systems  that  are  not  subject  to  effeoive  competition  may 
be  regulated.  Effective  competition  means  that  (a)  «ewer  than  30 
percent  of  the  households  in  the  franchise  area  subscribe  to  the  cable 
service  of  a  cable  system;  (b)  the  franchise  area  is  (0  served  by  at  least 
two  unaffiliated  multichannel  video  programming  distributors  each  of 
which  offers  comparable  video  programming  to  at  least  50  percent  of 
the  households  m  the  franchise  area;  and  (ii)  the  number  of 
households  subscribing  to  programming  services  offered  by 
multichannel  video  programming  distributors  other  than  the  largest 
multichannel  video  programming  distributor  exceeds  15  percent  of 
the  households  in  the  franchise  area;  »r  (c)  a  multichannel  video 
programming  distributor  operated  by  the  franchising  authority  for  that 
franchise  area  offers  video  programming  to  at  least  SO  percent  of  the 
households  in  that  franchise  area. 

In  order  to  regulate  basic  service  tier  rates,  a  franchising  authority 
must  be  cfifllfifid  by  the  FCC.  In  order  to  be  cenified,  a  franchising 
authority  must  complete  this  form.  An  origiiul  and  one  copy  of  the 
completed  form  and  ail  attachments  must  be  returned  to  the  FCC 
by  registered  mail,  return  receipt  requested,  to  the  KC  at  the 
address  on  the  form. 

A  copy  of  the  form  must  be  served  on  the  cable  operator  by  first<lass 
mail  on  or  before  the  date  the  form  is  sent  or  delivered  lo  the  FCC. 

The  franchising  authority's  certification  will  become  effective  30  days 
after  the  daip  stamped  on  the  ooMal  rpttim  rpyyia  unless  otherwise 
notified  by  the  Commission  by  that  date.  The  franchising  authority 
cannot  begin  10  regulate  rates,  however,  until  it  has  actually  adopted 
the  required  regulations  (see  below)  and  until  it  has  notified  the  cable 
operator  that  it  has  been  certified  and  that  it  has  adopted  the  required 
regulations. 

In  order  to  be  certified,  franchising  authorities  must  answer  "yes"  to 
Questions  3.  4,  and  5,  which  are  explained  as  follows: 

Question  3;  The  franchising  authority  must  adopt  rate  regulations 
consistent  with  the  Commission's  regulations  for  basic  cable  service. 
To  fulfill  this  requirement  for  certification,  the  franchising  authority 
may  Simply  adopt  a  regulation  indicating  that  it  wili  follow  the 
regulations  established  by  the  fCC. 

The  franchising  authority  has  120  days  lo  adopt  these  regulations 
after  the  time  it  i<  certified.  The  franchising  auttwnty  may  not, 
however,  begin  to  regulate  cable  rates  until  afier  it  has  adopted  these 
regulations  and  until  it  has  notified  the  cable  operator  that  it  has  been 
certified  and  has  adopted  the  required  regulations. 

Question  4(d):  The  franchising  authority's  "legal  auttioriTy"  lo  regulate 
basic  service  must  come  from  state  law.  In  some  stales  only  ihe 
state  tnvPfnmpni  pjjy  fpgulatp  rahle  raiP^  In  those  Slates,  the  slate 
government  should  file  this  certificaiion.  Provisions  in  franchise 
agreements  that  prohibit  rate  regulation  tre  void  and  do  tKit  prevent 
a  franchising  authority  from  regulating  the  baste  service  tier  and 
assTKiated  equipment. 


Question  4(b):  The  franchising  authority  must  have  a  suff<ient 
number  of  personnel  lo  undertake  rale  regulation. 

A  franchise  authority  unable  to  answer  "yes"  to  questions  4(a)  or  4(b) 
may  wish  to  review  the  FCCs  Report  anri  Cir^,  m  Dockei  ')2-2ftft 
FCC  93-177  (released  May  3,  1993)  for  further  information  on  the 
establishment  of  alternative  federal  regulatory  procedures 

9.  Question  5  Franchising  authorities  must  have  procedural  regulations 
allowing  for  public  participation  in  rate  regulation  proceedings.  If  a 
franchising  authority  does  noi  have  tt>ese  regulations  already  in  place, 
it  must  adopt  them  within  1 20  days  of  certification  and  before  it  may 
undertake  rate  regulation. 

10.  Question  6:  Mosi  cable  systems  are  oa  subiect  to  efiective 
competition,  as  defined  by  the  Cable  Aa.  ahe  definition  is  included 
above  and  on  the  form.)  The  franchising  authority  may  presume  that 
the  cable  system  in  its  jurisdiction  is  not  subtect  to  ettective 
competition. 

For  purposes  of  applying  the  definition  of  effective  competition  (see 
Item  2  abcr/e),  "multichannel  video  programming  distributors'  include 
a  cable  operator,  a  multichannel  multipoint  distribution  service,  a 
direct  broadca«  satellite  service,  a  television  receive-only  satellite 
program  distributor,  a  video  dialtor»e  service.  arnJ  a  satellite  master 
antenna  television  system.  A  multict.dnnel  video  programming 
distributors  services  will  be  deertted  "offered"  when  they  are  both 
technically  and  aaually  available.  Service  is  "technically  available" 
when  the  multichannel  distributor  is  physically  able  to  deliver  the 
service  to  a  household  wishing  to  subscribe,  with  only  minimal 
additional  investment  by  the  distributor  A  service  is  "actually 
available"  if  subscribers  in  the  franchise  area  are  reasonably  aware 
through  marketing  efforts  that  the  service  is  available.  Subscnbership 
of  tf>ose  multichanr>el  video  programming  distributors  offering  service 
to  at  least  SO  percent  of  the  households  in  a  franchise  area  will  be 
aggregated  to  detemiine  whether  at  teasi  15  percent  ot  the 
households  in  the  franchise  area  are  served  by  competitors  A 
multichannel  video  programming  distributor  must  offer  at  least  12 
channels  of  programming,  at  feast  one  channel  of  which  is 
nonbroadcast,  to  be  found  to  offer  ■corT^)arabfe"  video  programming. 

11.  This  certification  form  must  be  signed  by  a  govemmeni  official  with 
authority  to  act  on  behalf  of  the  franchising  authority. 


KC  MOTKf  to  MOIVIOUAU  IfQOWf  O  n  TM  mVACV  ACT  AM)  °  Hi  rAHtWOCK 
■(OOCTIOM  AO 

Th»  loiicuiian  0*  vtnontl  *<*omm<on  n  Hxt  lom  n  *uit>o>iKd  Iw  •»  Co<>»-n««<»i'<y«  *ci  ol 
I9M.  Mvwndfd  ti»  Cowvwtnow  will  mt  ihr  wlormmow  p»o»itftd  «  Hw  lo«wi  le  trtnmtn 
■I  ihf  hanctifl*  •mttony  ihouid  br  *ui«>o"ifd  w  •ffuijM  cjbtr  ran  m  tne>\<i>t  itw 
dttnmtnti'On.  or  Iw  Uw  mlo«CTm»««  pwn>0(«v  I  mr,  bccemr  nrcnwy  lo  ittrt  orfvyntt 
inlo<in«(iO*ico<iu«ifdmihfilormio«Aoihef  gow*tM««<«AfpfK>  All  MlofmaitoA  p«ovidf<t  •n  f^n 
lo»m  wUi  b»  «»«Ut>i«  •o'  public  ■nip»ci'on    Vou«  •npomr  n  i«ou««d  lo  ota*<«  iir  •mumrd 

f\M<  rrponnf  bwA.  .o.  I'm  roMfCiion  a<  «><om«>en  »  MMiam)  lo  futtr  >0  mmuin 
vKludtog  itie  i«fi«  kf  irvirwtAf  ifntr\iotom.  te»«rtv«ng  rwM^  dju  Kiu«m    gjiV^inf  jnd 

mttnutntrn  Tht  dju  f^M^)!^    *rtd  COmol^linf  *A<3  frvtr«r<nf  ihf  C0*l«1•O»^  Ol  ifilomviiKjn     S^rtd 

comment)  wfAi^int  f*»n  butJe^  mwnjif  o*  K»v  o<>»^  *){wo  ol  i^n  coll«iton  ol  iwio'mjio**. 
■nci<Kli«>(uwr«>ontlo<>««>uc«i(nirbi»dr«.ioit<rf«dralCom«un<ai«niCon>m>it<a«  >KO<0t 
Mjruymml  0~««xi.  AMCVPMS.  WMtMXflon.  O  C  Kii*.  and  lo  Hlf  C)«<»  Ol  kxtntfmml 
<nd  Bud««i,  Pj(ir«woA  Knwciion  rrcrci  lX)6&IXt>i.  WMhMfion  O  C    ?0S03 

iMt  roctcoiMC  M}Ttci  IS  nouMU D  •»  tmi  mivao  ao  o»  nu.  r  l  »v$7«. 

IMCiMCf*  )1,  l«7S.  S  use.  SllMNSI  AND  TNf  fAfflWOtK  ttOUCTiON  AO  CM  l*M, 

r.L  M-sn,  OKiMUa  n,  imo,  44  u  S.C  I>e7. 
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FCC  328 


joM-nn 

(■pirn  00/00/00 


CERTIFICATION  OF  FRANCHISING  AUTHORITY  TO  REGULATE  BASIC  CABLE  SERVICE  RATES 
AND  INITIAL  FINDING  OF  LACK  OF  EFFECTIVE  COMPETITION 


Name  o(  franchising  Authority 


Mailing  Address 


City 


State 


ZIP  Code 


Telephone  No.  (include  area  code): 


Person  to  contact  with  respect  to  this  form: 


2.  a.  Name  (s)  artd  address(es)  of  cajtc  syslem(s)  and  associated  FCC  community 
unit  identifiers  within  ynur  jurisdiclion.  (Attach  additional  sheets  if  necessary.) 


Cable  System's  Name 

Mailing  Address 

City 

State 

ZIP  Code 

Cable  System's  FCC  Community  Unit  Identifier: 

Cable  System's  Name 

Mailing  Address 

City 

State 

ZIP  Code 

Cable  System's  FCC  Community  Unit  Identifier: 

2.  b.  Name  (s)  of  system(s)  and  associated  community  unit  identifiers  you  claim 
are  subject  to  regulation  and  with  respect  to  which  you  are  filing  this 
certification.  (Attach  additional  sheets  if  necessary.) 


Name  of  System 

Identifier 

Name  of  System 

Community  Unit 
Identifier 

2.  c.    Have  you  served  a  copy  ol  iHts  lorm  on  all  parties     I      I  Vrs     I      i 
listed  in  2J>.i 


No 


J.     Will    your    franchising    authority    adopt      |      1  [~~j 

(within    120    days   o<    certification)    and      '—— '  ' ' 

admmister  regulations  with  respect  to 
basic  cable  service  that  are  consistent 
with  the  regulations  adopted  by  the  FCC 
pursuant  to  47  U.S.C.  Section  543(b)? 

4.     With  respect  lo  the  franchising  authority's  regulations  referred 
to  in  Question  3, 

a.  Does  your  franchising  authority  have    | |*"     i__)'*" 

the  legal  authority  to  adopt  them! 

b.  Does  your  franchising  authority  have    i       ly        [""liwo 
the  personf«el  to  administer  them?  ^~"^  ^~~^ 


5. 


Do  the  ptocedural  laws  and  regulations       j— l  r— I  . 

applicable  to   rate  regulation  proceedings       l_J  I— —I 

by  your  franchising  authority  provide  a 
reasonable  opportunity  for  consideration 
of  the  views  of  interested  parties? 

6.    The  Commission  presumes  ttvat  the  cable       I       lyn     I      I  No 
system(s)  listed  in  2J).  is  (are)  not  subject 
to  eHective  competition.     Based  on  the 
definition  below,  do  you  have  reason  to 
believe  tfiat  this  presumption  is  correct? 

(Eftectivc  competition  means  that  (a)  fewer  than  30  percent  of  the 
households  in  the  franchise  area  subscribe  to  the  cable  service  of  a 
cable  system;  (b)  the  franchise  area  is  (i)  served  by  at  least  two 
unaffiliated  multichannel  video  programming  distributors  each  of 
which  oHers  comparable  video  prugramming  to  at  least  50  percent 
of  the  households  in  the  franchise  area;  and  (ii)  the  number  of 
households  subscribing  to  programming  services  offered  by 
multichannel  video  programming  distributors  otf»er  than  the  largest 
multichannel  video  programming  distributor  exceeds  15  percent  of 
the  households  in  the  franchise  area;  or  (c)  a  multichannel  video 
programming  distributor  operated  by  the  franchising  authority  for 
that  franchise  area  offers  video  programming  to  at  least  50  percent 
of  the  households  in  that  franchise  area.) 


Signature 


Title 


Dale 


Return  the  original  and  one  copy  of  this  certification  form  (as 
indicated  in  Instructions),  along  with  any  attachments,  to: 

Federal  Communications  Commission 

Attn:  Cable  Franchising  Authority  Certification 

Room  1-16 

19 19  M  Street,  N.W. 

Washington,  D.  C.   20534 


(FR  Doc  93-12079  Filed  5-20-93;  8:45  am) 

MLUNQ  COM<n»«1-C 


•cc  i:« 


IMI 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[MM  OeokH  Na  aa-ast;  FCC  «3-1771 

BroadcMt  ServfoM;  CaM«  T«tevMon 
SyateoM 

AQENCV:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  one 
segment  of  the  Report  and  Order/ 
Further  Notice  of  Proposed  Rule  Making 
(Report/Further  NPRM).  The  final  rules 
adopted  in  this  dedsion  may  be  foimd 
elsewhere  in  this  issue.  In  the  Notice  of 
Proposed  Rule  Making  (NPRM)  in  this 
proceeding,  the  Coounission  sought 
comment  on  whether  or  not  a  cable 
system  is  subject  to  effective 
competition.  This  Report/Further  NPRM 
seeks  comment  on  whether  the 
Commission  should  exclude  the  rates  of 
systems  in  low  penetration  areas  in 
calculating  the  competitive  rate 
differential.  This  action  is  taken  in  order 
to  comply  with  the  Cable  Act  of  1992. 
DATES:  Comments  are  due  on  or  before 
June  17. 1993  and  Reply  comments  are 
due  on  or  before  July  2, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Donovan,  Common  Carrier 
Bureau,  (202)  632-1295. 
SUPPL£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  proposed  rules  segment 
of  the  Commission's  Report  and  Order/ 
Further  Notice  of  Proposed  Rule  Making 
in  MM  Docket  No.  92-266,  FCC  93-177, 
adopted  April  1, 1993,  and  released  May 
3, 1993.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center.  1919 
M  Street.  NW.,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
(ITS),  at  (202)  857-3800.  2100  M  Street. 
NW..  suite  140,  Washington,  DC  20037. 

Synopsis  of  Further  Notice  of  Proposed 
Rule  Making 

1.  The  Commission,  as  part  of  its 
Report/Further  NPRM.  seeks  additional 
comment  on  whether  it  should  exclude 
the  rates  of  systems  in  low  penetration 
areas  in  calculating  the  competitive  rate 
differential.  The  NPRM.  58  FR  48 
Qanuary  4, 1993)  in  this  proceeding 
sought  comment  on  how  to  determine 
when  a  cable  system  is  subject  to 
effective  competition. 

2.  In  order  to  assure  that  the 
Commission  adequately  consider  the 


rates  of  systems  subject  to  effective 
competition,  as  required  by  the  Cable 
Act  of  1992,  the  Conunission  condux^ed 
in  December  1992  an  industry  survey  in 
this  proceeding,  which  collected  data 
from  cable  systems  subject  and  not 
subject  to  effective  competition,  for 
determining  whether  rates  were 
reasonable  or  unreasonable.  That  survey 
was  based  on  data  from  systems  subject 
to  effective  competition  under  each  of ' 
the  three  independent  statutory  criteria 
used  to  define  effective  competition  in 
Section  623  of  the  1992  Cable  Act, 
including  systems  in  areas  expected  to 
have  less  than  30  percent  cable 
penetration.  The  comparison  of  rates  of 
systems  subject  to  and  those  systems  not 
subject  to  effective  competition 
produces  a  competitive  rate  differential 
of  approximately  10  percent. 

3.  The  Commission  notes  that  it  is 
possible,  however,  that  exclusion  of 
rates  of  systems  in  low  penetration  areas 
may  produce  a  better  measure  of 
competitive  rate  differential,  because 
the  low  penetration  of  cable  systems  in 
some  areas  may  be  attributable  to  factors 
other  than  the  presence  of  competing 
video  distribution  services.  The 
preliminary  analysis  reveals  that 
exclusion  of  low  penetration  areas 
would  produce  a  competitive  rate 
differentia]  of  approximately  28  percent. 
For  these  reasons,  the  Commission  seeks 
comment  on  whether  it  should  include 
within  the  data  upon  which  the 
com{>etitive  rate  differential  is  founded, 
only  rates  of  systems  that  face  effective 
competition  in  the  form  of  competing 
multichannel  service  providers. 

4.  The  Commission  seeks  comment  on 
whether  it  should  in  fact  exclude  or  give 
substantially  less  weight  to  systems  in 
low  penetration  areas  in  calculating  the 
competitive  rate  differential.  The 
Commission  also  seeks  comment  on 
whether  the  rates  of  such  systems 
provide  an  acc\irate  measure  of 
competitive  rate  levels.  Given  the 
inclusion  of  such  systems  in  section 
623(0(1)  of  the  Communications  Act, 
which  identiSes  those  systems  exempt 
from  rate  regulation,  the  Commission 
seeks  comment  on  whether  it  may 
lawfully  exclude  the  rates  of  such 
systems  from  its  competitive  rate 
calculations. 

5.  Should  the  record  demonstrate  that 
excluding  the  rates  of  low  penetration 
systems  would  better  reflect  competitive 
rates,  and.  if  making  such  an  exclusion 
is  lawful  under  the  Act,  then  the 
Commission  proposes  to  further  reduce 
rates.  In  that  event,  the  Commission 
seeks  comment  on  how  it  should  give 
effect  to  the  resulting  competitive  rate 
differential.  Should  the  Commission 
redefine  the  benchmark  formula  and  per 


channel  rate  tables?  Should  the 
Commission  require  systems  above  a 
new  benchmark  to  loww  retae 
additional  amounts  to  achieve  a  total 
rate  reduction  of  approximately  28 
percent  from  preregulated  levels,  and 
should  the  Commission  phase-in  any 
further  rate  reductions?  What  would  be 
the  impact  od  consumers  and  the 
industry?  Hie  CommissioD  further  aaaks 
comment  on  whether  it  ahould  apply 
any  new  competitive  rate  diffiarential  ia 
a  manner  di^rent  than  that  aelected  in 
the  Report  and  Order. 

Administrative  Matten 

InHJal  Regulatory  Flexibility  Analysis 

6.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the  Commisdoo 
finds: 

I.  Reason  for  action.  The  Cable 
Television  Consimier  Protection  and 
Competition  Act  of  1992  reqiures  the 
Commission  to  prescribe  rules  and 
regulations  for  determining  reasonable 
rates  for  basic  tier  cable  service  and  to 
establish  criteria  for  identifying 
unreasonable  rates  for  cable 
programming  services.  The  Commission 
has  adopted  rate  regulations  that  require 
a  comparison  to  the  rate  of  cable 
systems  subject  to  effective  competition, 
as  defined  in  the  Cable  Act  of  1992.  This 
Further  NPRM  proposes  a  comparison 
to  rates  of  cable  systems  subject  to 
effective  competition,  excluding  those 
systems  with  less  than  30  percent 
market  penetration. 

II.  Objectives.  To  propose  rules  to 
implement  section  623  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  We  also  desire 
to  adopt  rules  thai  will  be  easily 
interpreted  and  readily  applicable  and, 
whenever  possible,  minimize  the 
regulatory  Durden  on  affected  parties. 

III.  Legal  Basis.  Action  as  proposed  for 
this  rulemaking  is  contained  in  sections 
4(i),  4(j),  303(r)  and  623  of  the 
Communications  Act  of  1934,  as 
amended. 

rv.  Description,  potential  impact  and 
number  of  small  entities  affectbd.  Until 
we  receive  more  data,  we  are  imable  to 
estimate  the  number  of  small  cable 
systems  that  would  be  affected  by  any 
of  the  proposals  discussed  in  the 
Further  Notice  of  Proposed  Rulemaking. 
We  have,  however,  attempted  to  reduce 
the  administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1,000  or  fewer  subscribera  as  required 
by  section  623(i)  of  the  Cable  Act  of 
1992. 

V.  Reporting^  record  keeping  and 
other  compliance  requirements.  The 
proposals  under  consideration  in  this 
Further  Notice  of  Proposed  Rulemaking 
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do  not  include  the  possibility  of  new 
reporting  and  recoid  keeping 
requirements  for  cable  systems. 

VI.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

Vn.  Arty  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives. 
Wherever  possible,  the  Further  NPRM 
proposes  general  rules,  or  alternative 
rules  for  small  systems,  to  reduce  the 
administrative  burdens  and  cost  of 
compliance  for  cable  systems  that  have 
1,000  or  fewer  subscribers  as  required 
by  section  3(i)  of  the  Cable  Act  of  1992. 

7.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
initial  renilatory  flexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Further  NPRM.  but  they 
must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  regulatory  flexibility  analysis.  The 


Secretary  shall  cause  a  copy  of  the 
Further  NPRM,  including  the  initial 
regulatory  flexibility  analysis,  to  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
No.  96-354.  94  Stat.  1164.  5  U.S.C.  601 
et  seq.  (1981). 

Ex  Parte 

8.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  £x 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  Rules. 
See  generally  47  CFR  1.1202, 1.203,  and 
1.206(a). 

Comment  Dates 

9.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  June  17, 1993, 
and  reply  comments  on  or  before  July  2, 
1993.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
plus  four  copies  of  all  comments,  reply 


comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  yo\ir  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  room  239, 1919  M  Street,  NW.. 
Washington,  DC  20554. 

Ordering  Qauset 

10.  Authority  for  this  proposed  Rule 
Making  is  contained  in  sections  4(i), 
4(j).  303(r).  612(c)  and  623  of  the 
Communications  Act  of  1934.  as 
amended  47  U.S.C.  154(i).  154()),  303(r). 
532(c).  542(c)  and  543. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-12146  Filed  5-20-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Managemant 
[AZ-020-03-4210-04:  AZA-27785] 

Realty  Action  Exchange  of  Public  and 
Private  Landa  In  Mohave  County, 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  realty  action,  exchange 

of  public  and  private  lands. 

SUMMARY:  The  following  described 
public  lands  have  been  found  suitable 
for  disposal  by  exchange  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1713): 

Gila  and  Salt  River  Meridian,  Arizona 

Township  16  North,  Range  19  West 
Sec.  18.  Lots  1,  5. 8. 10.  and  12. 

NEV«NWV4,N^/i^4EV4; 
Township  16  North,  Range  20  West 
Sec.  6,  Lots  1  to  17.  incl.,  SViNE'A. 

SEViNWV*.  WV1SWV4.  SEV«; 
Sec.  15.  Lots  1.  4.  6,  and  9.  N'/tNMt; 
Sec  17.  Lots  1. 3. 4.  and  6  N'/^NVi; 
Sec.  18.  Lots  1.  2.  5. 6. 10,  and  13. 

N%NEV4,  E'/iNWV4. 
Township  16V^,  North,  Range  20  West 
Sec  30,  Lots  1  to  4,  Incl.,  EVi,E>/jW'/i; 
Sec32.  AH. 
Township  16  North.  Range  20^h  West 
Sec.  1.  LoU  1  to  4.  incl..  SVi.N%.  SMi; 
Sec  3,  Lots  1  to  5.  incl.,  SEV4NEV4. 

E1/1SEV4; 
Sec  10,  Lots  3  to  4.  E'/iNE'ANE'/i. 

E'/iSEV4; 
Sec  11.  E'/i.  NWV4,  NV»SWV4.  SEV4SWV4; 
Sec  12.  All. 

Sec  13.  Lots  1, 4. 6,  and  7,  H^h. 
Township  leVz  North,  Range  IQ^h  West 
Sec  22,  LoU  1  to  5.  incl.,  SEV4NEV4. 

E'ASE'/i; 
Sec  23.  Lots  1  to  4,  incl.,  S»/«iN'/i.  S'/e: 
btfc  25,  All. 
Sec  26,  All. 

Sec  27,  Lots  1  to  4,  incl.,  EVzE^/t; 
Sec  34,  Lots  1  to  4,  incL,  E'/iE'/i; 
Sec.  35,  All. 
Comprising  9,224.22  acres  of  public  lands. 

more  or  less 

In  exchaiige  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Antigua 
Development  Corporation,  or  its 
nominee: 

Gila  and  Salt  River  Meridian,  Arizona 

Tovraship  34  North,  Range  7  West 

Sec  3,  SWV4NWV4.  NWV4SWV4; 

Sec  4,  Lot  2,  S»/^NEV4,  NV1SEV4, 
SWV4SEV4; 

Sec  29,  NWV4.  and  portion  of  NEV4  and 
SV»: 

Sec  31.  Lots  1  to  4  incl..  EViW'/i.  E^/i. 
Township  35  North.  Range  7  West 

Sec  3.  Lot  1  to  4  incl..  S'/tNVi,  SVi; 

Sec  18.  SEV4SEV4; 

Sec  19.  NEV4NEV4; 


Sec  20.  NVi,  EVtSWV4,  SEV41 

Sec  27,  SWV4hJEV4,  S'/iNWV4.  NV1SWV4; 

Sec  28,  SEV4NEV4.  S</!2SWV4,  SEV4: 

Sec  33,  NWV4NEV4,  N'/iNWVi. 
SWViNWVi. 
Township  34  North.  Range  8  West 

Sec  19.  NWV«NE'/4. 
Township  35  North,  Range  8  West 

Sec  14,  S'/iSW'/t; 

Sec  15.  S»/iSEV4: 

Sec  20.  SWV«. 
Township  33  North,  Range  9  West 

Sec  3.  Lots  2  to  4,  incl..  SViNV^,  SVi; 

Sec  5.  Lots  1  to  4.  incl..  SViNV^,  SVi; 

Sec.  7,  Lots  1  to  4,  incl.,  EWiWVi,  E'/i; 

Sec  11.  E'/i,  EV2NEV4NWV4, 
NWV4NEV4NWV4,  EV2SEV4NWV4. 
E'/iNEV«SWV«.  W'/tSW'/4SWV4, 
S1/.SEV4SWV4SWV4, 
S'/jSWV«SEV4SWV4,  E'/2SEV4SWV4. 
Township  34  North,  Range  9  West 
Sec.  9.  SEV4SEV4; 

Sec  31,  Lots  1  to  4.  incl.,  E'/iW'A,  E%: 
Sec.  33,  All. 
Township  33  North,  Range  10  West 

Sec  1.  Lots  1  to  4.  incl.,  S'/iN'/i,  S'/i. 
Township  34  North,  Range  10  West 

Sec  35.  NWV4NEV4.  S'/iNEV4,  NWV4,  S'A. 
Township  21  Nonh,  Range  20  West 

Sec.  11.  A  portion  of  the  W'/i. 
Township  25  North,  Range  21  West 
Sec.  25.  E'/i,  E'ANW'A,  SW'ANW'/i,  SW'/i; 
See.  35,  N'/i.  SW'/i,  W'/iSE'A.  SE'/4SEV4. 
Comprising  10,505.50  acres  of  private  lands, 
more  or  less. 

If,  for  some  unforeseen  reason,  the 
above  offered  private  lands  become 
imavailable  for  acquisition  the  following 
private  lands  will  be  acquired: 

Gila  and  Salt  River  Meridian,  Arizona 

Township  19  South,  Range  18  East 

sec  9,  SW'/4SW'/4NE'/4; 

sec  10.  SW'/4.  SW'ANW'/.; 

sec  15.  W'ASW'A; 

sec  21,  E'/2NE'/4,  NE'/iSE'A; 

sec  22.  E'/2SW'/4.  NW>/4SW'/4.  NTV'A; 

sec  23,  N'/jNE'/4,  SE'/iNE'A; 

sec.  27.  W'/j; 

sec  28.  E'/i. 
Comprising  1,450  acres  of  private  laiids. 
more  or  loss. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-Federal  lands  which 
have  high  public  values  for  recreation, 
historical  and  scenic  qualities,  wild 
burro  herd  management,  water  rights, 
wildlife  habitat  for  bighorn  sheep, 
antelope,  turkey,  kaibab  squirrel,  and 
mule  deer.  It  will  also  serve  to  block  up 
intermingled  public  and  private  lands  to 
provide  for  better,  more  efficient 
management.  The  public  interest  will  be 
served  by  completing  the  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
by  payment  to  the  United  States  by 
Antigua  Development  Corporation  of 
funds  in  an  amount  not  to  exceed  25 

Eercent  of  the  total  value  of  the  lands  to 
B  transferred  out  of  Federal  ownership. 


Lands  to  be  transferred  firom  the 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  A  reservation  for  all  existing  and 
valid  land  uses. 

3.  A  reservation  of  powerline  right-of- 
way  AZA-689^1  to  the  Bureau  of 
Reclamation. 

4.  A  reservation  of  powerline  right-of- 
way  AZPHX  085193  to  the  Department 
of  Energy. 

5.  A  reservation  of  powerline  access 
road  right-of-way  AZAR  01868  to  the 
Department  of  Energy. 

6.  Subjects  to  rights-of-way  AZA- 
24993,  AZAR  03870,  AZAR  011116  and 
AZPHX  086056  for  El  Paso  Natural  Gas 
pipelines. 

7.  Subject  to  right-of-way  AZA-11890 
for  Citizens  Utilities  Rural  telephone 
line. 

8.  Subject  to  right-of-way  AZA-12068 
for  Citizens  Utilities  powerline. 

9.  Subject  to  right-of-way  AZPHX 
086796  for  Atchison  Topeka  and  Santa 
Fe  railroad. 

10.  Subject  to  road  reservation  AZA- 
27586  for  Bureau  of  Land  Management, 
Warm  Springs  Wilderness  Area  access. 

Publication  of  this  notice  segregates 
the  public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  considered  as 
hied  and  shall  be  returned  to  the 
applicant.  Further  information 
concerning  the  exchange,  including  the 
Environmental  Analysis  is  available  for 
review  at  the  Kingman  Resource  Area 
Ofi^ce,  2475  Beverly  Avenue,  Kingman, 
AZ  86401. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Kingman  Resource  Area,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  May  19, 1993. 
David  J.  Miller, 
District  Manager. 

[FR  Doc  93-12287  Filed  5-20-93;  9:45  am] 
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Proclamation  6563  of  May  19,  1993 
World  Trade  Week,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  World  Trade  Week  allows  us  to  highlight  the  Importance  of 
international  trade,  which  links  the  United  States  with  other  nations  in 
partnership  for  economic  prosperity.  It  is  also  a  time  to  recognize  the  impor- 
tance of  our  e^orts  to  stimulate  domestic  economic  growth  through  the 
sale  of  American  products  and  services  abroad. 

For  Americans,  trade  has  buttressed  our  Nation's  standing  as  the  world's 
largest  and  most  productive  economy.  Exports  support  millions  of  American 
jobs  and  account  for  nearly  one-sixth  of  the  employment  in  the  U.S.  manufac- 
turing and  agricultural  sectors.  In  fact,  each  $1  billion  of  American  merchan- 
dise exports  supports  nearly  19.000  domestic  jobs.  As  a  result,  companies 
have  been  formed,  factories  built,  and  new  industries  created.  And  these 
export-related  jobs  are  good  ones,  paying  on  average  17  percent  more  than 
the  overall  average  wage. 

Indeed,  it  is  our  ability  to  modernize  and  expand  our  industrial  production 
that  serves  as  the  foundation  for  export  growth,  allowing  us  to  develop 
and  produce  quality  products  while  identifying  marketing  opportunities  at 
home  and  abroad.  Our  ingenuity  and  our  determination  to  be  the  best 
make  America's  products  and  services  among  the  world's  most  competitive. 

For  U.S.  products  and  services  to  succeed  in  an  increasingly  competitive 
global  marketplace,  however,  we  must  be  equally  competitive  at  home  and 
abroad.  Recently,  this  Administration  announced  a  broad  new  economic 
strategy  to  enhance  government/industry  cooperation  in  creating  new  tech- 
nologies. Through  commercialization,  these  technologies  will  be  made  avail- 
able to  smaller  companies.  Small  and  medium-size  businesses  create  half 
the  new  jobs  in  this  country  and  two-fifths  of  our  Gross  National  Product, 
and  many  of  these  firms  will  seek  to  increase  exports  of  their  products. 
The  high-technology  sector,  which  employed  about  10  million  people  and 
accounted  for  more  than  $100  billion  worth  of  U.S.  exports  in  1992,  is 
crucial  to  advancing  the  industrial  competitiveness  of  the  United  States 
and  assuring  us  of  an  edge  in  world  markets. 

Creating  a  climate  for  American  exports  requires  not  only  a  strong  domestic 
economy,  but  also  fi-ee  and  fair  access  for  U.S.  products  to  markets  abroad. 
This  Administration,  therefore,  is  building  a  trade  agenda  that  will  allow 
U.S.  exports  to  compete  on  a  level  playing  field  with  our  trading  partners. 

A  top  trade-related  priority  is  the  North  American  Free  Trade  Agreement 
(NAFTA),  which  will  link  the  United  States,  Canada,  and  Mexico  into  a 
single  market  of  360  million  consumers  currently  spending  $6  trillion  annu- 
ally. Mexico,  once  economically  isolated  fix)m  the  United  States,  has  emerged 
as  our  Nation's  third  largest  trading  partner.  With  supplemental  agreements 
to  address  environmental  and  labor  issues,  NAFTA  will  be  a  positive  force 
for  creating  American  jobs. 

In  addition  to  our  focus  on  the  NAFTA  negotiations,  this  Administration 
is  determined  to  complete  the  General  Agreement  on  Tariffs  and  Trade 
(GATT)  Uruguay  Round  agreement.  GATT  is  an  agreement  binding  more 
than  100  nations  to  a  mutual  interest  in  strengthening  the  global  environment 
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for  trade.  As  part  of  these  negodations,  this  Administration  is  seeking  provi- 
sions that  ensure  free  and  fair  trade  for  American  industry,  as  well  as 
effective  bilateral  dispute  settlement  mechanisms.  A  successful  Uruguay 
Round  would  lower  tariff  and  nontariff  barriers  to  manufactured  products 
and  other  commodities,  thereby  increasing  cumulative  world  output  by  more 
than  $5  trillion  and  cumulative  U.S.  output  by  more  than  $1  trillion  over 
the  next  10  years. 

While  advancing  our  Nation's  interests  through  the  GATT  negotiations,  the 
United  States  and  other  countries  must  provide  financial  assistance  to  ensure 
key  political  and  economic  reforms  in  Russia  and  the  former  Soviet  republics. 
By  carefully  targeting  this  assistance,  our  Nation  will  not  only  encourage 
progress  toward  global  stability,  arms  control,  and  nonproliferation,  but  also 
help  create  an  environment  in  which  trade  with  that  region  can  flourish. 

Creating  a  seciue  and  prosperous  global  environment  for  trade  also  hinges 
on  continued  U.S.  efforts  to  benefit  from  the  great  opportunities  that  are 
available  in  the  high-growth  East  Asian  and  Latin  American  markets,  two 
of  the  fastest  growing  regions  for  American  exports. 

Although  thousands  of  U.S.  companies  continue  to  boost  their  profit  margins 
through  exports,  thousands  of  other  American  firms  have  yet  to  market 
their  goods  abroad.  In  fact,  just  15  percent  of  American  companies  account 
for  85  percent  of  our  Nation's  exports.  With  U.S.  merchandise  exports  totaling 
more  than  $448  billion  in  1992,  "World  Trade  Week"  reminds  us  of  the 
merits  of  international  commerce  and  the  vast  export  opportunities  yet  to 
be  explored  by  American  business. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  tiie  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  the  week  beginning 
May  16.  1993.  as  World  Trade  Week.  I  invite  the  people  of  the  United 
States  to  join  in  appropriate  observances  to  reaffirm  the  potential  of  inter- 
national trade  for  creating  prosperity  for  all. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
29851 

Veterans  Affalra  Department 

NOTKES 

Agency  information  collection  activities  under  0MB 
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Rules  and  Regulations 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect.  nx)sl  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

TTw  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  531 

Pay  Under  the  General  Schedule 

CFR  Correction 

In  title  5  of  the  Code  of  Federal 
Regulations,  parts  1  to  699,  revised  as  of 
January  1, 1993,  on  p.  284,  in  §  531.202, 
paragraph  (b)  was  inadvertently 
removed  and  replaced  with  the  text 
from  paragraph  (b)  of  §  531.203.  The 
correct  paragraph  (b)  is  reinstated  as 
follows: 

§531.202    Definition*. 

•        •         •         •        • 

(b)  "Agency"  has  the  meaning  given 
that  word  by  section  5102  of  title  5, 
United  States  Code. 


BtlUNG  CODE  1505-01-0 


5  CFR  Part  575 

Recruitment  and  Relocation  Bonuses; 
Retention  Allowances;  Supervisory 
Differentials 

CFR  Correction 

In  title  5  of  the  Code  of  Federal 
Regulations,  parts  1  to  699,  revised  as  of 
January  1. 1993.  on  p.  489,  in  §  575.201, 
in  the  first  line,  "This  subpart  provns" 
is  corrected  to  read  "This  subpart 
provides  regulations". 

BtUJNG  CODE  1SO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Phenylbutazone  Paste 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
appUcation  (NADA)  filed  by  Luitpold 
Pharmaceuticals,  Inc.  The  NADA 
provides  for  a  "me-too"  oral  use  of 
phenylbutazone  paste  in  horses  for 
relief  of  inflammatory  conditions 
associated  with  the  musculoskeletal 
system. 

EFFECTIVE  DATE:  May  24. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-8617. 
SUPPLEMENTARY  INFORMATION:  Luitpold 
Pharmaceuticals,  Inc.,  One  Luitpold  Dr.. 
Shirley.  NY  11967.  filed  NADA  140-958 
which  provides  for  a  "me-too"  oral  use 
of  phenylbutazone  paste  in  horses  for 
relief  of  inflammatory  conditions 
associated  with  the  musculoskeletal 
system.  The  drug  product  consists  of  a 
calibrated  plastic  syringe  containing  12 
grams  (g)  of  phenylbutazone  in  60  g  of 
paste  or  6  g  of  phenylbutazone  in  30  g 
of  paste.  The  drug  is  administered  at  a 
rate  of  1  to  2  g  of  phenylbutazone  per 
500  pounds  of  body  weight,  not  to 
exceed  4  g  daily.  The  NADA  is 
approved  as  of  May  14. 1993,  and  21 
CFR  520.1720c  is  amended  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  ll:e  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(iiH21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
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between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2){F)(ii)),  this 
approval  does  not  qualify  for  marketing 
exclusivity  because  the  application  does 
not  contain  reports  of  new  clinical  or 
field  investigations  (other  than 
bioequivalence)  essential  to  the 
approval  and  conducted  or  sponsored 
by  the  applicant.  This  approval  of  the 
phenylbutazone  paste  is  based  on  the 
demonstration  of  its  bioequivalence 
with  a  product  finalized  under  the  Drug 
Efficacy  Study  Implementation  program. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  pan  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  CosmeUc  Act  (21  U.S.C  360b). 

§  520.1720c    [AmwHtod] 

2.  Section  520.1720c  Phenylbutazone 
paste  is  amended  in  paragraph  (b)  by 
adding  "010797  and"  before  "017220". 

Dated:  May  14, 1993. 
Richard  H.  Teska, 

Acting  Director,  Center  for  Veterinary 

Medicine. 

[PR  Doc  93-12144  Filed  5-21-93;  8:45  amj 
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POSTAL  SERVICE 
39  CFR  Part  20 

International  Customized  Mail  Service 

AGENCY:  Postal  Service. 
ACnON:  Final  rule. 

SUMMARY:  The  Postal  Service,  after 
considering  the  cominents  submitted  in 
response  to  its  request  in  57  FR  30651 
for  comments  on  interim  regulations 
implementing  International  Customized 
Mail  (ICM)  service,  hereby  gives  notice 
that  it  is  adopting  the  interim 
regulations  on  a  permanent  basis. 
EFFECTIVE  DATE:  12:01  a.m..  May  21. 
1993. 

FOfl  FUfTTHER  INFORMATION  CONTACT: 
Mr.  Rainer  K.  Hengst.  (202)  268-6095, 
or  Mr.  John  F.  Alepa.  (202)  268-2650. 
SUPPLEMENTARY  INFORMATION:  On  July 
10, 1992,  the  Postal  Service  pubHshed 
in  the  Federal  Register  a  document 
adopting  interim  regulations 
implementing  International  Customized 
Mail  (ICM)  service  (57  FR  30651).  Under 
the  interim  regulations,  which  are 
contained  in  Section  290  of  the 
International  Mail  Manual  (IMM).  the 
Postal  Service  offers  ICM  service  only  to 
customers  satisfying  specified 
minimum-volume  and  mail-origin 
qualifying  criteria.  To  qualify  for  ICM 
service,  a  customer  must  be  capable  of 
annually  tendering  at  least  one  million 
pounds  of  international  mail  or  paying 
at  least  two  million  dollars  in 
international  postage  to  the  Postal 
Service,  and  of  tendering  all  of  its  mail 
to  the  Postal  Service  from  a  single 
location. 

Both  the  Postal  Service's  existing 
customers  and  customers  of  other 
services  providers  can  qualify  for  ICM 
service.  The  particular  service  features 
and  postage  rate  applicable  to  an 
indi\'iduaT  qualifying  mailer  are 
determined  through  negotiation 
between  the  Postal  Service  and  the 
mailer  and  set  forth  in  a  service 
agreement.  IMM  290  is  designed  to 
provide  the  Postal  Service  with  the 
ability  to  provide  customer-spedfic 
service  oflerings  at  rates  that  comply 
with  all  of  the  statutory  requirements 
that  apply  to  international  postal  rates." 

The  Postal  Service  requested 
comments  on  the  interim  regulations  by 
August  10. 1092.  The  six  comments 
received  by  that  date  were  submitted  by 
a  large  delivery  company,  a  trade 
association  of  the  Postal  Service's 
competitors  in  the  expedited  delivery 
services  industry,  a  letter  shop,  a 
sponsor  of  seminars  in  foreign 
countries,  a  foreign  postal 
administration,  and  a  large  publisher. 


The  delivery  company  and  the  trade 
association  objected  to  the  interim 
regulations  for  a  number  of  reasons, 
most  notably  on  the  ground  that  the 
Postal  Service  is  not  authorized  to 
negotiate  rates  with  individual  mailers. 
In  contrast,  the  other  four  commenters 
expressed  support  for  the  new  service, 
altnough  the  letter  shop  requested  that 
the  qualifying  criteria  be  relaxed. 

In  reviewing  the  interim  regulations, 
the  Postal  Service  has  carefully 
considered  each  of  the  comments 
received  and  has  also  taken  into  account 
its  experience  to  date  in  providing  ICM 
service.  Based  on  that  review,  the  Postal 
Service  has  decided  to  implement  IMM 
290  on  a  permanent  basis.  (This  final 
rule  represents  the  current  text  of  IMM 
290.  The  numbering  of  the  July  10, 1992 
(57  FR  30651)  interim  rule  text  has  been 
changed  to  conform  with  the  numbering 
of  ciurent  IMM  290.  Section  290.32  of 
the  interim  rule  is  29.^.k  of  the  final 
rule). 

I.  The  Postal  Service's  Authority  to 
OcTer  ICM  Service 

As  noted  above,  two  of  the 
commenters  claimed  that  the  Postal 
Service  is  not  authorized  to  offer  ICM 
service.  The  delivery  company  asserted 
that  the  Postal  Reorganization  Act  (Act), 
39  U.S.C  101-5605,  does  not  permit  the 
Postal  Service  to  set  rates  by  entering 
into  agreements  with  customers. 
According  to  this  commenter,  the  Postal 
Service  is  authorized  only  to  set  rates 
for  categories  of  mail  users.  The  trade 
association,  on  the  other  hand,  asserted 
that  ICM  service  is  unlawful  because  no 
provision  of  the  Act  expressly 
authorizes  the  Postal  Service  to 
negotiate  rates  with  individual  mailers. 
After  giving  these  claims  due 
consideration,  the  Postal  Service 
concludes  that  it  is  authorized  to  offer 
ICM  service. 

Section  401(3)  of  the  Act  authorizes 
the  Postal  Service  "to  enter  into  and 
perform  contracts."  Although  the  Act 
contains  some  express  limitations  on 
the  authority  to  enter  into  contracts,  e.g., 
39  U.S.C.  5402(a),  no  statutory  provision 
prohibits  the  Postal  Service  from 
entering  into  contracts  with  its 
customers  or  prevents  such  contracts 
from  specifying  rates  and  services. 
Indeed,  service  agreements  for  domestic 
Express  Mail  Custom  Designed  service 
have  been  available  for  many  years. 
Domestic  Mail  Manual  223;  Domestic 
Mail  Classification  Schedule  500.021 
(Appendix  to  39  CFR  part  3001,  subpart 
C). 

That  the  Postal  Service  has  the 
authority  to  negotiate  rates  for 
international  mail  with  individual 
customers  is  also  demonstrated  by  the 


plain  language  of  Section  407(a)  of  the 
Act,  which  authorizes  the  Postal  Service 
to  "establish  rates  of  postage  or  other 
charges  on  mail  matter  conveyed 
between  the  United  States  and  other 
countries."  The  Act  imposes  certain 
requirements  on  all  Postal  Service 
ratemaking,  domestic  and 
international.*  However,  there  is  no 
statutory  provision  prohibiting 
international  rates  that  meet  those 
requirements  from  being  established 
through  agreement  between  the  Postal 
Service  and  one  or  more  of  its 
customers. 

In  addition  to  the  express  grants  of 
authority  set  forth  in  Sections  401(3) 
and  407(a),  the  Act  gives  the  Postal 
Service  "all  other  powers  incidental, 
necessary,  or  appropriate  to  the  carrying 
on  of  its  functions  or  the  exercise  of  its 
specific  powers."  39  U.S.C  401(10). 
That  some  particular  action  is  not 
expressly  provided  for  in  the  statute 
does  not  mean  that  such  an  action  is 
unauthorized.  If  an  action  is  incidental, 
necessary,  or  appropriate  to  carrying  out 
the  Postal  Service's  mission  and  is  not 
otherwise  prohibited  or  limited  by  the 
statute,  it  is  authorized  by  Section 
401(10).  The  July  10  Federal  Register 
notice  establishing  ICM  service  on  an 
interim  basis  explained  cogently  why 
rate  and  service  agreements  are 
necessary  and  appropriate  for  the  Postal 
Service  to  carry  out  its  mission. 
Consequently,  authority  to  offer  ICM 
service  is  additionally  provided  by 
Section  401(10). 

The  Postal  Service's  negotiating  rates 
with  individual  mailers  is  also 
sanctioned  by  the  Universal  Postal 
Union  (UPU),  the  United  Nations 
specialized  agency  governing 
international  mail.  While  charges  for 
mail  to  member  countries  of  the  UPU 
must  be  authorized  by  the  Universal 
Postal  Convention  (UPU  Convention),' 
article  20,  paragraph  15  of  the  UPU 
Convention  authorizes  reduced  rates  for 
large  customers: 

Postal  admijiistrations  may  allow  reduced 
charges  based  on  their  internal  legislation  for 
letter-post  items  posted  in  their  country. 
They  may.  for  instance,  give  preferential  rates 
to  major  users  of  the  Post.  Such  preferenlial 
rates  may  not,  however,  be  lower  than  those 
applied  in  the  internal  service  to  items 
presenting  the  same  characteristics  (category, 
quantity,  handling  time,  etc). 

In  sum,  the  plain  words  of  both  the  Act 
and  the  UPU  Convention  authorize 


'  For  instanca.  under  Section  403(c),  rates  must 
not  be  unduly  or  unreasonably  discriminatory  or 
preferential. 

'  "No  postal  charge  of  any  kind  may  be  collected 
other  than  those  provided  for  in  the  Convention  and 
Agreements."  UPU  Convention,  art.  8.2 
(Washington  1989). 
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negotiated  rate  agraemeoU  under  proper 
conditions. 

In  addition  to  claiming  that  the  Postal 
Service  lada  the  authority  to  offer  ICM 
service,  the  two  coaun«nters  asserted 
that  any  rate  implemeated  pursuant  to 
IMM  290  would  be  unlawful  because  all 
international  rates  must  be  either  (1) 
reviewed  by  the  Postal  Kate 
Commission,  or  (2)  approved  by  the 
President.  This  assertion,  too.  is 
unfouTtded. 

The  issue  of  whether  the  Postal 
Service  is  required  to  submit 
intematioDal  rates  to  the  Rate 
Commission  was  recently  litigated  in 
Air  Courier  Conference  of  America  v. 
U.S.  Postal  Service,  959  F.2d  1213  (3d 
Cir.  1992).  In  that  case,  the  court 
unanimously  concluded  that  the  Rate 
Commission  does  not  have  )urisdiction 
over  international  rates.  Looking  to  the 
plain  language  of  the  Act,  the  court 
concluded  that  the  PosUl  Service's 
Section  407  axUhority  to  "establish  the 
rates  of  postage  or  other  chargas  on  mail 
matter  conveyed  between  the  United 
States  and  other  countries"  comes 
within  the  express  exception  to  Section 
3621  of  the  Act.  That  exception  states 
that  "except  as  otherwise  provided,  the 
Governors  [of  the  Postal  Service]  are 
authorized  to  establish  reastmable  and 
equitable  classes  of  mail  and  reasonable 
and  equitable  rates  of  postage  and  fees 
for  postal  services  in  accordance  with 
the  provisions  of  (chapter  36  of  the 
ActV' 959  F.2d  1221. 

Whether  international  rates  must  be 
approved  by  the  President  is  an  issue 
that  has  never  been  formally  raised.  One 
of  the  commenters  simply  asserted, 
without  supporting  reasoning,  that 
international  rates  must  be  approved  by 
the  President.  The  other  commenter 
asserted  that  the  Postal  Service  is 
merely  authorized  to  institute 
international  rates  that  it  has  negotiated 
with  foreign  governments  when  those 
rates  are  contained  in  a  postal 
conventioQ  that  has  been  approved  by 
the  President.  These  assertions  are  at 
odds  with  the  way  in  which 
international  postage  rates  have  been 
established  for  the  past  70  years. 

It  is  true  that  when  specmc  rates  are 
contained  in  a  postal  convention,  the 
Po.staJ  Service  has  no  discretion  to 
establish  other  rates.  When  a  convention 
contains  specific  rates,  there  is  no 
opportunity  for  the  Postal  Service  to 
establish  any  rates  as  the  convention  has 
done  iuat  already.  It  is  for  those 
instances  where  a  convention  does  not 
establish  international  rates  that  the 
Postal  Service  is  given  authority  to 
establish  them.  These  can  include 
instances  where  a  convention  either  sets 
maximum  or  minimum  rates  or 


authoriies  a  chMge  without  indicating 
its  magnitude.  They  can  abo  include 
instances  wbsie  tbeis  is  no  convention 
in  force  between  the  United  States  and 
the  country  with  which  mail  is  being 
exchanged,  as  is  now  the  case  with 
Taiwan.  South  Africa,  and  many  of  the 
republics  of  the  former  Soviet  Union 
and  Yugoeiavia.  Since  the  1920s,  when 
discretion  in  setting  rates  was 
introduced  into  the  UPU  CaBvention. 
there  has  been  no  instance  where 
international  rates  have  been  submitted 
to  the  Presicfent  for  approval. 

This  practice  is  ctmsistent  with  the 
plain  languags  ol  Section  407(a)  of  the 
Act.  which  fmnrides  in  pertinent  part: 

The  Postal  Service,  with  the  consent  of  the 
President,  may  negotiate  and  conchide  postal 
treaties  or  coDventioiM,  md  nwy  estabHsh 
rates  of  portage  or  oth«r  charges  on  m»il 
matter  cooveyed  bciw«ea  the  United  States 
and  other  countries. 

This  section  grants  the  Postal  Service 
two  very  diffierent  powers.  First,  the 
Postal  Service  is  authorized  to  negotiate 
and  to  conclude  postal  treaties  or 
conventions.  Second,  the  Postal  Service 
is  authorized  to  estabHsh  international 
rates.  As  can  be  seen,  a  comma  separates 
the  clause  pertaining  to  treaties  or 
conventions  from  the  clause  pertaining 
to  establishment  of  rates.  If  the  phrase 
"with  the  consent  of  the  President" 
were  intended  to  apply  to  both  of  these 
clauses,  no  comma  would  have  been 
required.  Indeed,  if  the  phrase  "with  the 
consent  of  the  President"  were  intended 
to  apply  to  both  the  treaties  or 
conventions  clause  and  the  rate 
establishment  clause,  insertion  of  a 
comma  would  have  been  improper. 

Moreover,  there  is  a  qualitative 
difference  between  the  two 
authorizations  that  warrants  the 
interpretation  that  the  phrase  "with  the 
consent  of  the  President"  applies  only 
to  the  treaties-or-conventions  clause. 
When  the  Postal  Service  concludes  a 
postal  treaty  or  convention,  it  does  not 
simply  bind  itself.  A  treaty  or 
convention  is  entered  into  on  behalf  of 
the  United  States  Covnmment  and  is 
binding  on  the  United  States 
Government  under  international  law. 
Because  the  Postal  Service  is  acting  on 
behalf  of  the  United  States,  it  makes 
sense  that  it  should  obtain  the  consent 
of  the  President,  who  is  generally 
charged  with  directing  (oreign  affairs.  In 
contrast,  establishing  postage  rates  does 
not  bind  the  United  States  Government. 
There  is  no  reason  for  the  President  to 
be  involved. 

No  sound  reason  has  been  given  for 
the  Postal  Service  to  change  its  and  the 
former  Post  Office  Department's 
longstanding  interpretation  of  the  law  as 


not  requiring  Presidential  approve)  of 
intematioBal  rates.  Accordingly,  the 
Postal  Service  concludes  that  it  is  not 
required  to  suhnut  ICM  rates  to  the 
President  far  approvaL 

The  two  comiaenters  also  contended 
that  the  Postal  Service  mast  comply 
with  the  Administrative  Procedure  Act 
(APA)  In  establishing  international 
rates.  The  Postal  Service  does  not  agree. 
Section  410is)  of  the  Act  provides,  in 
pertinent  pert: 

Except  as  provided  hf  subset. tion  (b)  of  this 
section,  and  estcept  as  otherwise  provided  in 
thift  title  or  ia*otar  as  nicb  laws  remain  ia 
force  as  ruies  or  rogtiletions  of  the  Postal 
Service,  no  Federal  law  deahi^  with  public 
or  Federal  contracU.  property,  worlu, 
officers,  employees.  tMuigets,  or  funds, 
including  the  pcovisions  of  chapters  5  and  7 
of  title  5.  shall  apply  to  the  exercise  of  the 
powers  of  the  Postal  Service. 

This  section  exem(>ts  the  Postal 
Service  from  the  APA  except  as 
otherwise  provided.  The  exceptions  are 
listed  in  Section  410(b).  which  makes 
sections  552.  552a,  and  552b  applicable, 
and  3001(0,  which  makes  chapters  5 
and  7  applicable  to  proceedings  under 
chapter  30  concerning  otailabiiity  and 
false  representations,  hiowhere  does  the 
Act  mention  that  the  APA  applies  to 
international  ratemaking.  Accordingly, 
the  APA  does  not  apply.  See  National 
Easter  Seal  Society  v.  Postal  Service, 
656  F.2d  754  (DC  Or.  1961). 

II.  INfM  290*8  QnaKfying  Criteria 

The  Postal  Service  offers  ICM  service 
only  to  a  customer  satisfying  both  the 
minimum-volume  and  mail-origin 
qualifying  criteria  set  forth  in  IMM  290, 
First,  the  customer  must  be  capable,  oo 
an  annuahzed  basis,  of  either  (1) 
tendering  at  least  one  milhon  pounds  of 
international  mail  to  the  Postal  Service, 
or  (2)  paying  at  least  two  million  dollars 
in  international  postage  to  the  Postal 
Service.  Second,  the  customer  must  be 
capable  of  tendering  all  of  its  ICM  mail 
to  the  Postal  Service  from  a  single 
location. 

Two  oommoitcrs  objected  to  the 
interim  regulations'  qualifying  criteria. 
The  delivery  company  claimed  that  the 
criteria  mean  that  lower  rates  will  be 
"extended  to  a  mailer  baaed  solely  on 
the  Identity  of  the  iiiajler  and  not  on  the 
basis  of  actually  rGalized  cost  savings." 
In  contrast,  the  letter  shop,  while 
expressing  support  for  ICM  service, 
argued  thet  IMM  290'8  qualifying 
criteria  are  too  strict.  After  giving  these 
claims  due  consideration,  the  Postal 
Service  conckides  that  the  qualifying 
criteria  should  nr*  be  changed. 

The  delivery  company's  critique  of 
the  qualiMog  criteria  came  in  the 
context  olsgiBSMral  atladi  on  the  ICM 
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program.  This  commenter  asserted  that 
the  program  will  beneHt  only  those 
mailers  that  use  ICM  service.  According 
to  this  commenter,  if  the  Postal  Service 
negotiates  ICM  rates  with  mailers  of 
relatively  low-cost  items,  mailers  of 
relatively  high-cost  items  will  be  the 
only  mailers  left  paying  published  rates. 
As  the  average  cost  for  non-ICM  mail 
will  thereby  increase,  this  commenter 
continued,  the  Postal  Service  will  be 
forced  either  to  accept  a  lower 
contribution  to  fixed  costs  or  to  increase 
published  rates.'  The  delivery  company 
objected  to  IMM  290's  qualifying  criteria 
on  the  ground  that  they  exacerbate  this 
situation  by  making  IC^  rates  available 
to  mailers  capable  of  providing  the 
Postal  Service  with  cost  savings 
regardless  of  whether  the  Postal  Service 
actually  realizes  such  cost  savings. 

The  delivery  company's  remarks 
misrepresent  both  how  the  ICM  program 
affects  non-ICM  customers  and  the 
purpose  of  the  qualifying  criteria.  As 
explained  in  the  July  10  Federal  Register 
notice,  the  Postal  Service  has  found  it 
increasingly  difficult  to  compete 
effectively  against  other  providers  of 
international  hard  copy 
communications  and  parcel  delivery 
services.  IMM  290  is  intended  to 
provide  the  Postal  Service  with  the 
pricing  flexibility  necessary  to  attract 
new  business  customers  and  to  keep 
existing  business  customers  at  rates  that 
accurately  reflect  the  Postal  Service's 
costs  of  delivering  the  customer-specific 
mail  volumes. 

Notwithstanding  the  scenario  painted 
by  the  delivery  company,  the  ICM 
program  should  not  cause  any 
customers  to  pay  higher  rates  than  they 
would  without  the  program.  First,  there 
is  no  reason  to  believe  that  the  program 
will  result  in  the  cannibalization  of  the 
Postal  Service's  other  international 
services.  As  this  commenter  itself 
recognizes,  in  addition  to  serving 


'The  delivery  company's  comments  in  this 
regard  read  as  follouvs: 

The  uniform  international  rates  currently  in  elTect 
are  based  on  a  mix  of  volume  which  contains  both 
relatively  higher  cost  mail  and  relatively  lower  cost 
mail.  If  the  Postal  Service  negotiates  lower  rates 
with  individual  mailers  who  lender  allegedly  lower 
cost  mailings,  the  unit  revenue  generated  from 
those  mailers  will  of  course  decrease.  But  the  cost 
of  those  mailings  on  which  the  current  uniform 
rata*  are  based  will  not  decrease.  Instead,  the 
average  cost  for  non-contract  mail  will  increase. 
However,  there  will  be  no  increase  in  unit  revenue 
from  allegedly  higher  cost  mailers  to  make  up  for 
the  lower  contract  rates  since  the  non-contract  rates 
paid  by  higher  cost  mailers  will  not  change.  Under 
these  circumstance,  the  contribution  to  fixed  costs 
will  decrease.  On  the  other  hand,  if  the  uniform 
rates  available  to  mailers  who  cannot  avxil 
themselves  of  negotiated  rates  are  increased,  then 
the  Postal  Service's  justification  that  individually 
negotiated  rates  will  benefit  non-contract  mailers  as 
well  as  contract  mailers  will  not  be  the  case. 


existing  customers  better,  the  Postal 
Service  is  trying  to  attract  customers 
that  ouxently  use  its  competitors  and 
would  not  otherwise  use  the  Postal 
Service  for  their  international  mailings. 
If  the  Postal  Service  is  successful,  the 
additional  volume  will  come  from 
competitors,  not  from  the  Postal 
Service's  other  international  services. 
Consequently,  there  is  no  basis  for  the 
delivery  company's  assertion  that  the 
average  cost  for  non-ICM  mail  will 
increase. 

Indeed,  rather  than  harming 
customers  that  use  the  Postal  Service's 
other  services,  the  ICM  program  benefits 
them  by  decreasing  the  total  revenues 
that  the  Postal  Service  needs  to  recover 
from  them.  As  stated  in  the  July  10 
Federal  Register  notice,  the  Postal 
Service  will  not  enter  into  an  ICM 
service  agreement  unless  it  reasonably 
believes  at  the  time  that  the  rates  will 
generate  revenues  greater  than  costs. 
The  ICM  program  thus  makes  all  of  the 
Postal  Service's  customers  better  off 
because  the  additional  business 
generated  not  only  covers  the  extra 
variable  costs  it  causes,  but  also  enables 
the  Postal  Service  to  recover  its  fixed 
costs  from  a  larger  base  of  customers. 
This  is  true  regardless  of  how  the  unit 
revenue  realized  from  ICM  customers 
compares  to  the  unit  revenue  realized 
from  non-ICM  customers. 

The  delivery  company's  objection  to 
IMM  290's  qualifying  criteria  also  does 
not  stand  up  to  scrutiny.  The  delivery 
company  asserted  that  the  criteria  are 
too  loose  because  a  customer  can  qualify 
for  ICM  service  merely  by  being  capable 
of  tendering  a  large  volume  of 
international  mail  from  a  single 
location,  regardless  of  whether  the 
customer  actually  does  so.  Instead, 
according  to  this  commenter,  the  criteria 
should  allow  a  customer  to  qualify  only 
when  the  Postal  Service  actually 
realizes  cost  savings  from  delivering  the 
customer's  mail. 

The  delivery  company's  objection  is 
based  on  two  premises.  First,  this 
commenter  is  of  the  view  that  the  Postal 
Service  can  offer  ICM  service  only  when 
it  can  realize  cost  savings.  Second,  this 
commenter  believes  that  the  proper 
function  for  IMM  290's  qualifying 
criteria  to  perform  is  to  distinguish 
between  mailers  of  relatively  low-cost 
items  and  mailers  of  relatively  high-cost 
items.  Neither  of  those  premises  is 
correct. 

The  Postal  Service's  authority  to 
negotiate  international  rates  is 
circumscribed  only  by  the  statutory 
requirements  applicable  to  all  Postal 
Service  ratemaking.  As  long  as  it 
complies  with  those  requirements,  the 
Postal  Service's  ability  to  compete  for 


customers  is  similar  to  that  enjoyed  by 
other  providers  of  international  hard 
copy  communications  and  parcel 
delivery  services.  This  means  that  the 
Postal  Service  can  exercise  a  significant 
amount  of  discretion  when  choosing  to 
which  customers  it  will  offer  ICM 
service.  For  now,  the  Postal  Service  has 
decided  that  customers  of  a  certain  size 
represent  the  most  promising  market. 

As  discussed  in  detail  in  the  July  10 
Federal  Register  notice,  IMM  290's 
qualifying  criteria  were  selected  in  order 
to  maximize  the  beneficial  effects  of 
flexible  pricing.  Requiring  an  ICM  user 
to  be  capable  of  generating  a  substantial 
amount  of  international  mail  allows  the 
Postal  Service  to  focus  its  marketing 
efforts  on  the  large  business  customers 
that  collectively  make  up  the  most 
competitive  market  for  international 
hard  copy  communications  and  parcel 
delivery  services.  Requiring  an  ICM  user 
to  be  capable  of  concentrating  all  of  its 
international  mail  at  a  single  origin 
similarly  makes  flexible  pricing  more 
cost-effective  by  improving  the  Postal 
Service's  ability  accurately  to  determine 
costs  on  an  individualized,  rather  than 
aggregated,  basis. 

The  qualifying  criteria  also  serve  to 
limit  the  universe  of  potential  ICM  users 
to  a  manageable  size.  Nevertheless,  once 
a  customer  demonstrates  that  it  can 
satisfy  the  qualifying  criteria,  the  Postal 
Service  is  obliged  to  make  ICM  service 
available  to  the  customer.  Of  course, 
given  the  highly  competitive  nature  of 
this  industry,  the  Postal  Service  may  be 
unable  or  unwilling  to  offer  the 
customer  a  rate  that  is  low  enough  to 
induce  it  to  enter  into  an  ICM  service 
agreement.  For  instance,  the  Postal 
Siervice's  anticipated  costs  to  deliver  the 
customer's  mail  may  be  relatively  high 
due  to  the  destination  countries  or  type 
of  mail  involved. 

Although  the  opportunity  to  realize 
cost  savings  may  influence  the  rate  that 
the  Postal  Service  offers  a  particular 
cnistomer,  it  is  not  dispositive  of  the 
issue  of  whether  that  customer  should 
qualify  for  ICM  service  in  the  first  place. 
"The  delivery  company  does  not  appear 
to  recognize  this.  Consequently,  its 
assertion  that  IMM  290's  qualifying 
criteria  should  focus  on  cost  savings  is 
misplaced. 

In  contrast  to  the  delivery  company, 
the  letter  shop  took  the  position  that 
IMM  290's  qualifying  criteria  are  too 
strict.  This  commenter  explained  that  it 
does  not  ciuxently  generate  enough 
international  mail  to  qualify  for  ICM 
service,  even  through  it  has  the 
production  and  transportation 
capabilities  necessary  to  meet  the  one- 
million-pounds-or-two-million-dollars 
threshold.  According  to  this  commenter. 


IMI 
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its  inability  to  quahfy  places  it  at  ■ 
competitive  disadvantage  to  letter  shops 
that  can  meet  the  threshold:  quahfylng 
letter  shops  are  able  to  charge  their 
competitors  discounted  postage  rates 
that  they  have  negotiated  with  the 
Postal  Service,  while  the  commenter  has 
no  dioice  but  to  char^  published  rates. 
ia  order  to  solve  this  alleged  problem, 
the  letter  shop  recommended  that  the 
Postal  Service  make  three  changes  to 
IMM  290's  qualifying  criteria.  First,  this 
commenter  suggested  that  the  Postal 
Service  apply  the  threshold  to  the 
customer's  combined  domestic, 
international,  and  foreign  mail  volume, 
rather  than  simply  to  the  customer's 
international  mail  vohime.  Second,  this 
commenter  suggested  that  the  Postal 
Service  replace  the  one-million-pounds- 
or-two-million-dollars  threshold  with  a 
one-milHon-pieces  threshold.  Third,  the 
letter  shop  suggested  that  the  Postal 
Service  waive  the  qualifying  criteria  for 
a  customer  performing  worksharing  that 
reduces  the  Postal  Service's  costs  to 
deliver  the  customer's  international 
mail  and/or  enhances  the  marketability 
of  the  Postal  Service's  international 
products.* 

The  Postal  Service  notes  that  each  of 
these  changes  would  significantly  relax 
IMM  290's  qualifying  criteria.  As 
discussed  in  the  Jufy  10  Federal 
Register  notice,  the  Postal  Service 
recognized  that  it  had  to  impose  some 
size-related  criterion  on  ICM  eligibility. 
The  Postal  Service  determined  that  a 
one-million-pounds-or-two-million- 
dollars  threshold  provided  the  proper 
balance  between  the  Postal  Service's 
need  to  be  able  to  focus  its  marketing 
efforts  in  a  cost-effective  manaer  and  its 
desire  to  offer  ICM  service  to  a  wide 
range  of  customers.  Based  on  its 
experience  to  date  in  operating  the  ICM 
program,  the  Postal  Service  believes  that 
IMM  290's  qualifying  criteria  have 
served  the  intended  purpose  and, 
therefore,  should  not  be  changed. 

The  Postal  Service  also  is  unwilling  to 
relax  the  qualifying  criteria  because  the 
premise  underlying  the  letter  shop's 
comments — that  the  one-milKon- 
pound»-or-two-million-dollars  threshold 
will  enable  its  larger  competitors  to 
comer  the  market — is  misplaced.  This 
commenter  apparentfy  misunderstands 
tha  function  of  the  qualifying  criteria. 
Offering  ICM  service  is  intended  to 


*  A«  an  illustration  of  cuslomar  worksharing  thai 
would  enhance  the  markatabilify  of  t)io  }'9tM 
Senrite't  products,  the  lelt«r  shop  offered  lh« 
example  of  mailers  that  are  able  to  containerize 
their  mail  and  then  deliver  it  dSrectJy  to  the  air 
carrien'  facilities.  According  to  the  letter  shop,  the 
improved  speed  of  delivery  made  possible  by  the 
mailers'  worksharing  would  make  the  Postal 
Service's  international  services  more  attractive  lo 
other  potential  customers. 


improve  the  Postal  Service's  abiKty  to 
compete  for  larse  business  customers. 
However,  whether  or  not  a  particular 
customer  qualifies  for  the  service 
depends  on  the  characteristics  of  that 
customer's  international  mail,  not  on 
that  customer's  size.  Even  a  relatively 
small  customer  can  qualify  if  it  becomes 
capable  of  tenderirig  a  sufficient  amount 
of  international  raaU  to  the  Postal 
Service. 

ICM  service  is  available  onfy  to  a 
customer  that  is  capable  of  meeting  the 
threshold  with  actual,  rather  than 
speculative,  international  mail. 
"Ilierefore.  how  the  qualifying  criteria 
apply  depends  in  large  part  on  the 
source  ofthe  mail  in  question.  In  the 
case  of  a  customer  that  originates 
international  mail,  such  as  a  publisher 
or  a  mail  order  company,  there  are  two 
ways  for  the  customer  to  demonstrate  its 
ability  to  satisfy  the  threshold.  First,  the 
customer  can  provide  the  Postal  Service 
with  historical  data  relating  to  the 
customer's  intematioiul  maiUngs 
during  the  previous  year.  Alternatively, 
the  customer  can  provide  the  Postal 
Service  with  reliable  information  about 
the  customer's  planned  international 
mailings  during  the  upcoming  year.  In 
both  instances,  the  customer  possesses 
the  information  necessary  for  the  Postal 
Service  accurately  to  determine  the 
costs  of  delivering  the  customer's  mail. 
As  the  customer  itself  will  be  executing 
the  ICM  service  agreement,  whether  the 
customer  arranges  for  the  delivery  of  its 
mail  directly  through  the  Postal  Service 
or  throu^  an  agent  fs  Immaterial. 

In  contrast,  it  is  much  more  difficult 
for  a  customer  that  acts  as  a  mailing 
agent  but  does  not  originate  its  own 
international  mail,  such  as  a 
consolidator  or  a  letter  shop,  to  quahfy 
for  ICM  service.  As  an  agent,  the 
customer  has  little  or  bo  control  over 
the  size,  shape,  weight,  destination,  or 
other  characteristics  ofthe  mail  that  it 
receives  from  its  clientele  and  for  which 
It  arranges  delivery.  As  a  result,  the 
customer  in  all  likelihood  does  not 
possess  the  information  necessary  for 
the  Postal  Service  accurately  to 
determine  the  costs  of  delivering  such 
mail.  In  bgbt  of  that  defioency,  the 
customer  can  demonstrate  its  ability  to 
sctiefy  the  one-million-pounds-or-two- 
million-dollars  threshold  onfy  by 
providing  the  Postal  Service  with 
reliable  infcKinatian  about  the 
intematiora'  mail  that  the  customer  is 
assured  of  receiving  from  iu  clientele 
during  the  upcoming  year.  For  example, 
if  the  customer  has  executed  delivery 
contracts  with  publishers  that 
collectively  originate  enough 
international  mail  to  satisfy  the 
threshold,  the  customer  can  provide  the 


Postal  Service  with  copies  of  those 
contracts  along  with  related  data 
obtained  from  the  publishers. 

As  tha  above  discussion  makes  clear, 
there  is  no  reason  for  the  letter  shop 
commenter  to  fear  being  placed  at  a 
competitive  disadvantage  by  "MM  290's 
qualifying  criteria.  Whether  a  perticular 
letter  shop  qualifies  for  ICM  service  is 
not  a  function  of  current  size.  Rather,  a 
letter  shop  must  be  in  a  position  to 
provide  adequate  guarantees  of  both  the 
amount  and  the  characteristics  ofthe 
international  mail  that  it  will  be 
tendering  to  the  Postal  Ser\ice.  This 
commeirter's  abiUty  lo  attract  the  new 
business  necessary  for  it  to  qualify  is  do 
different  from  its  larger  competitors. 
Therefore,  except  to  the  extent  that  they 
receive  international  mail  from  its 
originators  pursuant  to  contracts  not 
due  to  expire  for  at  least  a  year,  thia 
commenter's  larger  competitors  have  no 
advantage  when  it  comes  to  qualifying 
for  ICM  service. 

IIL  Other  CoinmeDta 

The  trade  association  and  the  delivery 
company  attacked  the  ICM  program  on 
several  other  grounds  in  addition  to 
those  discussed  above.  The  trade 
association  claimed  that  IMM  290  does 
not  specify  any  pricing  or  costing 
guideUnes.  and  that  the  July  10  Federal 
Register  notice  did  not  define  the  cost 
coverage  goal  for  ICM.  Based  on  those 
purported  shortcomings,  this 
commenter  asserted  that  "the  notice 
raises  the  specter  that  the  pricing  of  ICM 
services  will  be  below  cost,  predatory 
and  fueled  by  subsidies  from  the 
domestic  first  class  monopoly."  This 
commenter  also  asserted  that  interested 
parties  will  have  to  engage  in 
"piecemeal  litigation"  in  order  to 
prevent  the  Postal  Service  from 
violating  its  "statutory  pricing 
strictures." 

The  delivery  company,  on  the  other 
hand,  attacked  the  ICM  program  on  the 
ground  that  "(tlhe  negotiation  of 
customer-specific  rates  readily  leads  to 
rate  discrimination,  which  is  prohibited 
by  Section  403(c)  ofthe  [Act]."  This 
commenter  contended  that  the  only  way 
that  the  Postal  Service  can  avoid 
discrimination  is  to  make  ill  rctas 
universally  available  to  all  mailers. 

The  Postal  Service  believes  that  these 
attacks  are  imwarranted.  The  Postal 
Service  has  designed  the  ICM  program 
to  ensure  that  the  rates  negotiated  with 
customers  comply  with  all  of  the 
statutory  requirements  that  apply  to 
international  postal  rates. 

As  noted  above,  the  Postal  Service 
stated  in  the  Jufy  10  Federal  Register 
notice  that  it  will  not  enter  into  an  ICM 
service  agreement  unless  it  reasonably 
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believes  at  the  time  that  the  rates  will 
generate  revenues  greater  than  costs. 
The  Postal  Service  also  has  explicitly 
recognized  its  responsibility  under 
Section  403(c)  to  ensure  that  ICM  rates 
are  not  unduly  or  unreasonably 
discriminatory  or  preferential.  As  stated 
in  the  July  10  notice,  the  Postal  Service 
will  make  every  ICM  service  agreement 
available  to  similarly  situated  customers 
imder  substantially  similar 
circumstances  and  conditions. 
Therefore,  contrary  to  these  two 
commenters'  assertions,  the  ICM 
program  does  not  represent  a  means  for 
the  Postal  Service  to  attempt  to  avoid 
statutory  requirements.  ICM  rates  are  no 
different  from  other  international  rates 
in  this  regard. 

Since  the  Postal  Rate  Commission 
does  not  have  jurisdiction  over 
international  rates,  the  Postal  Service's 
competitors  cannot  challenge  ICM  or 
any  other  international  rates  in  that 
forum.  However,  the  Postal  Service's 
competitors  can  seek  judicial  review  of 
ICM  rates  just  Uke  they  can  seek  judicial 
review  of  other  international  rates. 
Consequently,  the  Postal  Service  fails  to 
understand  the  trade  association's 
assertion  that  the  ICM  program  is  fl  <Wtfd 
because  the  Postal  Service's  competitors 
will  have  to  resort  to  litigation  in  order 
to  challenge  ICM  rates. 

In  contrast  to  the  trade  association 
and  the  delivery  company,  the  other 
four  commenters  expressed  support  for 
the  ICM  program.  The  foreign  postal 
administration  asserted  that  IMM  290 
"will  give  (the  Postal  Service]  the  tools 
to  deal  with  a  highly  competitive 
environment."  The  seminar  sponsor  and 
the  letter  shop  both  noted  that  they 
would  welcome  the  opportunity  to 
.  negotiate  rates  based  on  identifiable  cost 
savings,  while  the  letter  shop  added  that 
it  would  also  like  to  negotiate  rates 
based  on  increased  national  volume. 
Finally,  the  publisher  strongly  endorsed 
the  program:  "By  focusing  on  the  long- 
term,  total  contribution  an  individual 
mailer  can  make  toward  the  Postal 
Service's  fixed  institutional  costs,  these 
new  regulations  [IMM  290)  correctly 
highlight  customer  responsiveness  and 
provide  overdue  incentives  to  retain  and 
grow  overall  mail  volume.  .  .  .  We 
regard  the  establishment  of  ICM  service 
as  a  watershed  event  for  the  Postal 
Service." 

The  support  for  tlie  ICM  program 
expressed  by  these  four  commenters  and 
by  other  international  mailersi  that  have 
contacted  the  Postal  Service  since  it 
implemented  the  program  indicate  that 
customers  view  ICM  service  as  a  long- 
awaited  and  valuable  addition  to  the 
Postal  Service's  WORLDPOST  product 
line. 


rv.  Conclusion 

In  setting  international  postage  rates, 
the  Postal  Service  must  ensure  that  such 
rates  (1)  do  not  apportion  the  costs  of 
the  service  so  as  to  impair  the  overall 
value  of  the  service  to  the  users;  (2) 
apportion  the  costs  of  all  postal 
o[>erations  to  all  users  on  a  fair  and 
equitable  basis;  (3)  are  fair  and 
reasonable;  and  (4)  are  not  unduly  or 
imreasonably  discriminatory  or 
preferential.  Due  to  the  manner  in 
which  they  are  set,  ICM  rates  will  satisfy 
these  criteria. 

Accordingly,  the  Postal  Service 
hereby  adopts  IMM  290  on  a  permanent 
basis.  This  change  shall  take  effect  at 
12:01  a.m.,  on  May  21,  1993. 

The  Postal  Service  adopts  the 
follow^ing  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  37  CFR  20.1. 

List  of  Subjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 
relations. 

PART  20-{  AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C  401, 
404.  407.  408. 

2.  The  addition  of  section  290,  as 
revised  below,  to  Chapter  2  of  the 
International  Mail  Manual  is  adopted  as 
final. 

CHAPTER  2— CONOmONS  FOR  MAIUNG 


290    International  Customized  Mall 

291  Description.  International 
Customized  Mail  (ICM)  service  is  an 
international  business  mail  service  that 
is  available  only  pursuant  to  an  ICM 
service  agreement  between  the  Postal 
Service  and  a  mailer  meeting  the 
requirements  in  292.  The  Postal  Service 
provides  ICM  service,  on  a  mailer- 
spedfic  basis,  pursuant  to  the  terms  and 
conditions  stipulated  in  a  particular 
ICM  service  agreement. 

292  Qualifying  Mailers.  To  qualify 
for  ICM  service,  a  mailer  must  be 
capable,  on  an  annualized  basis,  of 
either  (1)  tendering  at  least  1  million 
pounds  of  international  mail  to  the 
Postal  Service,  or  (2)  paying  at  least  2 
million  dollars  in  international  postage 
to  the  Postal  Service.  The  mailer  must 
also  be  capable  of  tendering  all  of  its 
ICM  mail  to  the  Postal  Service  from  a 
single  location. 

293    ICM  Servic*  Agreements. 

Each  ICM  service  agreement  must  set 
forth  the  following: 


a.  The  term  of  the  agreement, 
including  any  renewal  options. 

b.  The  type  of  mail  to  be  tendered  by 
the  mailer. 

c.  The  destination  country  or 
countries. 

d.  The  services  to  be  provided  by  the 
Postal  Service,  including  any  speed-of- 
delivery  targets. 

e.  Minimum  volume  commitments  for 
each  service. 

f.  Postage  and  method  of  payment. 

g.  Weight  and  size  limits. 

h.  Preparation  requirements. 

i.  Makeup  requirements. 

).  Any  other  obligations  of  either 
party. 

k.  The  location  from  which  the  mailer 
is  required  to  tender  its  items  to  the 
Postal  Service. 

294    Postal  Bulletin  Notifications. 

Within  30  days  of  entering  into  an 
ICM  service  agreement,  the  Postal 
Service  must  publish  the  following 
information  about  the  agreement  in  the 
Postal  Bulletin: 

a.  The  term  of  the  agreement, 
including  any  renewal  options. 

b.  The  type  of  mail  involved. 

c.  The  destination  country  or 
countries. 

d.  A  brief  description  of  each  of  the 
services  to  be  provided  by  the  Postal 
Service. 

e.  Minimum  volume  commitments  for 
each  service. 

f.  A  brief  description  of  any 
worksharing  to  be  performed  by  the 
mailer. 

g.  The  agreed-upon  rate  for  each 
service  at  the  volume  level  committed  to 
by  the  mailer. 


A  transmittal  letter  making  the 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  and 
transmitted  to  subscribers 
automatically.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  by  39 
CFR  20.3. 
Stanley  F.  Mires, 

Chief  Counsel.  Legislative.  — - — \ 

[FR  Doc.  93-12193  Filed  5-12-93;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[W1 14-1-5279;  FRL-4532-7] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes:  Wisconsin; 
Approval  and  Promulgation  of 
Implementation  Plans;  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes;  Milwaukee  Sulfur  Dioxide 
Mainteruince  Plan  and  Redesignatton 
Request 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  A  dispersion  modeling 
analysis  and  ambient  air  quality  data 
from  1980  to  1991  indicate  that  the 
Milwaukee  sulfur  dioxide  (SO2) 
nonattainment  area  has  attained  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  SO2.  Additionally,  in 
accordance  with  the  Clean  Air  Act 
Amendments  of  1990,  the  State  of 
Wisconsin  has  submitted  a  maintenance 
plan  for  SO2  which  projects  continued 
attainment  of  the  SO2  NAAQS  in  the 
Milwaukee  area.  USEPA  is  approving  in 
this  notice:  the  Milwaukee  SO2 
maintenance  plan  as  a  revision  to  the 
State  Implementation  Plan  (SIP)  to 
achieve  air  quality  standards  in  the 
State  of  Wisconsin  and  the  Milwaukee 
Sulfur  Dioxide  redesignation  request. 
USEPA's  action  is  based  upon  a 
redesignation  request  which  was 
submitted  by  the  State  of  Wisconsin  on 
May  12, 1986,  and  a  maintenance  plan 
SIP  revision  which  was  submitted  on 
June  12, 1992.  The  intended  effects  of 
this  action  are  to  approve  the 
Milwaukee  maintenance  plan  as  a  SIP 
revision  and  to  redesignate  a  portion  of 
Milwaukee  County  from  nonattainment 
to  attainment  of  the  primary  national 
ambient  air  quality  standards  for  sulfur 
dioxide. 

DATES:  These  actions  will  be  effective  on 
July  23, 1993  unless  notice  is  received 
by  June  23, 1993  that  someone  wishes 
to  submit  adverse  or  critical  comments. 
Such  notice  may  be  submitted  to 
Carlton  Nash  at  the  USEPA  Regional 
Office  address  listed  below.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  pubUshed  in  the  Federal 
Register  (FR). 

ADDRESSES:  Copies  of  the  State 
submittal  and  USEPA's  technical 
analysis  for  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  address: 
(It  is  recommended  that  you  telephone 
Patrick  O.  Dolwick  at  (312)  886-6053, 


before  visiting  the  Region  5  Office).  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Written  comments  should  be  sent  to: 
Carlton  Nash,  Chief,  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (AT-18J),  Region  5. 
U.S.  Environmental  Protection  Agency, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  D.  Dolwick.  Air  Toxics  and 
Radiation  Branch,  Regulation 
Development  Section  (AT-18J),  Region 
5.  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6053. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background  Information 

Based  on  monitored  violations  of  the 
primary  sulfur  dioxide  NAAQS  in  1979 
and  the  State's  request  to  redesignate, 
the  United  States  Environmental 
Protection  Agency  (USEPA)  designated 
a  sub-city  area  of  Milwaukee. 
Wisconsin,  located  in  Milwaukee 
County  as  a  primary  nonattainment  area 
for  SO2  on  October  10, 1980.  As  a  result, 
the  State  revised  its  SO2  SIP  to  control 
the  emissions  that  precipitated  the 
violations  in  Milwaukee.  On  May  12. 
1986,  the  Wisconsin  Department  of 
Natural  Resources  (WDNR)  requested 
USEPA  to  redesignate  this  portion  of 
Milwaukee  County  from  nonattainment 
to  attainment  of  the  primary  SD^ 
NAAQS. 

The  nonattainment  area  in  Milwaukee 
is  defined  in  title  40,  Chapter  81.350  of 
the  Code  of  Federal  Regulations.  The 
area  is  bounded  by  the  intersection  of 
Capitol  Drive  with  the  Milwaukee  River, 
south  to  the  intersection  of  the 
Milwaukee  River  and  St.  Paul,  west  to 
the  comer  of  St.  Paul  and  16th  Street, 
south  to  the  comer  of  16th  Street  and 
Pierce,  east  to  the  comer  of  Pierce  and 
6th  Street,  and  south  to  the  comer  of  6th 
Street  and  Becher  Street.  The  entire 
nonattainment  area  is  bounded  on  the 
east  bvLake Michigan. 

USEPA  proposed  on  May  24, 1990  (55 
FR  21390)  to  disapprove  this 
redesignation  request  because 
Milwaukee  County.  Wisconsin  did  not 
have  an  adequate,  frilly  approved  SO2 
SIP  for  the  area  at  that  time.  USEPA  has 
since  approved  in  final  the  Wisconsin 
Statewide  SO3  Rules.  The  final  federal 
approval  of  these  rules  results  in  an 
adequate,  fully  approved  SOj  SIP  for  the 
nonattainment  portion  of  Milwaukee 
County.  As  a  result,  USEPA  is 
approving  the  redesignation  request  in 
today's  final  rulemaking.  A  technical 


support  document  dated  June  18. 1992. 
is  available  to  provide  a  more  detailed 
discussion  of  this  action. 

n.  Review  of  Stale  Submittab 

A.  Maintenance  Plan 

Section  107(d)(3)'T:)  of  the  amended 
Act  stipulates  that  for  an  area  to  be 
redesignated  from  nonattainment  to 
attainment  the  State  must  submit,  in 
accordance  with  section  175A  of  the 
Act.  a  maintenance  plan  for  any  area 
that  the  State  requests  be  redesignated. 
This  plan  must  provide  for  maintenance 
of  the  standard  for  at  least  ten  years 
from  the  anticipated  date  of 
redesignation.  Eight  years  after  the 
redesignation  date,  the  State  will  be 
required  to  revise  its  SIP  to  provide  for 
maintenance  in  the  affected  area  for  an 
additional  ten  year  period.  According  to 
USEPA  guidance  as  outlined  in  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13498),  the  maintenance  plan  consists 
of  three  basic  components:  an  emission 
inventory,  a  maintenance 
demonstration,  and  contingency 
measures.  USEPA  redesignation  policy 
(as  outlined  in  a  September  4, 1992, 
memorandum  from  John  Calcagni, 
Director,  Air  Quality  Management 
Division  to  the  Regional  Air  Division 
Directors)  lists  five  core  provisions  that 
a  plan  must  contain  in  order  to  ensure 
maintenance  of  the  standards:  an 
attainment  inventory,  a  maintenance 
demonstration,  a  monitoring  network. 
veriHcation  of  continued  attainment, 
and  a  contingency  plan. 

1.  Attainment  Inventory 

As  part  of  its  maintenance  plan,  the 
State  must  develop  an  attainment 
emission  inventory  to  identify  the  level 
of  emissions  in  the  area  at  the  time  of 
attainment.  The  plan  submitted  by 
WDNR  details  the  allowable  and  1985- 
1990  actual  emissions  from  the  three 
SO2  sources  in  the  Milwaukee 
nonattainment  area.  This  emission 
inventory  was  prepared  in  accordance 
with  USEPA's  guidance  on  inventories. 
Since  the  State  has  made  an  adequate 
demonstration  that  air  quality  has 
improved  as  a  result  of  the  SIP  (as  will 
be  discussed  in  subsequent  paragraphs), 
the  attainment  inventory  for  Milwaukee 
will  be  the  actual  inventory  for  1990. 
This  year  had  the  highest  total  of  SO2 
emissions  without  an  exceedance  of  the 
NAAQs:  14184.67  tons  per  year. 

2.  Maintenance  Demonstration 

According  to  USEPA  redesignation 
policy,  a  State  may  generally 
demonstrate  maintenance  of  the 
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NAAQS  by  either  showing  diet  (1) 
future  emissions  of  a  pollutant  or  its 
precursors  will  not  exceed  the  lev^  of 
the  attainment  invontorv.  or  (2)  by 
modeling  to  show  that  the  future  mix  of 
sources  and  emission  rates  will  txA 
causa  a  violation  of  the  NAAQS.  The 
Milwaukee  plan  demonstrates 
attainment  by  using  the  first  approach. 
WDNR  provided  assurance  in  its  plan 
that  the  souroe  responsible  for  over  90 
percent  of  the  emissions  in  the 
Milwaukee  nonattainmant  area 
(Wisconsin  Electric  Power  Company — 
Valley  Generating  Station)  will  not 
increase  its  SO2  emissions  beyond  the 
attainment  inventory.  As  such,  the  State 
is  not  expecting  significant  growth  in 
SO2  in  the  ten  years  of  the  maintenance 
plan. 

3.  Monitoring  Network 

Once  an  area  has  been  redesignated, 
the  State  should  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
Part  58.  to  verify  the  attainment  status 
of  the  area.  The  maintenance  plan  for 
Milwaukee  contains  provisions  for 
continued  operation  of  air  quality 
monitors  that  will  provide  such 
verification.  WDNR  operates  two  State 
and  Local  monitoring  system  (SLAMS) 
SO2  monitors  in  the  Milwaukee  area  and 
has  committed  to  continued  operation 
of  these  sites. 

4.  Verificatira  of  Continued  Attainment 

Each  State  should  ensure  in  its 
maintenance  plan  that  it  has  the  legal 
authority  to  implement  and  enforce  all 
measures  necessary  to  attain  and  to 
maintain  the  NAAQS.  Ctae  such 
measure  is  the  acquisition  of  ambient 
and  source  emission  data  to 
demonstrate  attainment  and 
maintenance.  USEPA  redesignation 
policy  requires  the  State  to  indicate  in 
its  maintenance  plan  how  the 
attainment  status  of  the  area  will  be 
tracked.  The  Milwaukee  plan  relies  on 
WDNR's  authority  under  a  number  of 
State  rules  to  require  the  annual 
reporting  of  emissions  information.  The 
State  pledged  to  track  the  progress  of  the 
Milwaukee  SIP  every  year  through  the 
updating  of  the  emissions  inventory. 
WDNR  also  has  the  abihty  under  its  new 
source  permitting  program  to  account 
for  changes  in  the  area's  total  emissions 
that  arise  from  new  SOj  sources  that 
locate  in  the  Milwaukee  Area. 

5.  Contingaocy  Plan 

Section  175A  of  the  Act  requires  that 
a  maintenance  plan  include  contmgency 
provisions,  as  necessary,  to  promptly 
correct  any  violation  of  the  NAAQS  that 
occurs  after  redesignation  of  tiie  area. 


Unlike  tfieir  counterparts  required  by 
section  172(cX9),  the  maintenance 
plan's  Gontingency  measures  are  not 
required  to  take  effect  «vithout  further 
action  from  the  State  or  USEPA.  In  the 
plan  submitted  by  WDNR.  the  State  will 
rely  upon  its  authority  under  State  law 
to  promptly  correct  any  violation  of  the 
NAAQS.  Upon  determining  source 
culpability,  the  State  will  either:  (1) 
Enforce  the  amission  limit  violation(s) 
that  caused  the  exceedance  of  the 
NAAQS  or  (2)  prepare  administratiTe 
orders  and/or  a  revision  of  the  existing 
State  Implementation  Plan  if  the 
existing  SIP  was  insufficient  to  attain 
the  standards.  As  noted  in  the  General 
Preamble,  for  SO2  programs.  USEPA 
interprets  "contingency  measures"  to 
mean  that  the  State  agency  has  a 
comprehensive  program  to  identify 
sources  of  violations  of  the  SO2  NAAQS 
and  to  undertake  an  aggressive  follow- 
up  for  coinpliance  and  enforcement, 
including  expedited  procedures  for 
establishing  enforceable  consent 
agreements  pending  the  adoption  of 
revised  SIPs.  Therefore,  USEPA  has 
determined  that  the  maintenance  plan's 
contingency  provisions,  as  well  as  the 
plan  itself,  are  adequate  to  ensure  the 
SOj  standards  in  Milwaukee. 

B.  Redesignation  Request 

According  to  section  107(d)(3)(E)  of 
the  Clean  Air  Act,  42  U.S.C.A.  7407,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990.  (West  1983  k 
Supp.  199U  (CAA).  USEPA  may  not 
promulgate  a  redesignation  of  a 
nonattainment  area  to  attainment  unless 
the  following  five  conditions  are 
satisfied: 

(1)  The  Administrator  has  determined 
that  the  area  has  attained  the  NAAQS; 

(2)  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k); 

(3)  The  Administrator  determines  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions: 

(4)  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
section  175  A;  and 

(5)  The  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  under  section  110  and  part  D  of  the 
CAA. 

The  Wisconsin  redesignation  request 
for  the  Milwaukee  sob-city 
nonattainment  area  meets  the  five 


requirements  of  section  107(d)(3KE}. 

The  following  is  a  description  of  how 
the  State's  request  has  fulfilled  each  of 
these  CAA  requirements. 

1 .  Attainment  of  the  SOj  NAAQS 

The  nonattainment  designation  for  the 
Milwaukee  area  was  based  on,  in  total, 
six  violations  of  the  24-hour  primary 
SO2  standard  betvreen  1977  and  1979. 
The  highest  24-hour  concentration 
recorded  was  608  micrograms  per  cubic 
meter.  Monitoring  data  submitted  by  the 
WDNR  show  that  there  have  been  no 
monitored  violations  of  the  ambient  SO2 
standards  in  the  Milwaukee  area  since 
1979.  USEPA  redesignation  policy 
requires  that  at  least  eight  consecutive 
quarters  with  no  violations  be  achieved 
before  an  area  can  be  redesignated  to 
attainment.  The  ambient  data  in 
Milwaukee  support  the  redesignation  of 
this  area. 

Along  with  the  redesignation  request, 
a  dispersion  modeliro  analysis  was 
submitted  that  shows  that  the  primary 
and  secondary  SO2  NAAQS  will  not  be 
violated  with  all  facilities  in  the  area 
operating  at  the  SlP-allowabla  limits 
that  were  approved  in  1989.  The  State's 
modeling  analysis  which  showed 
attainment  of  the  NAAQS  at  the  SIP 
limits  used  the  RAM  model  and  was 
conducted  in  accordance  with  USEPA 
modeling  guidance.  The  modehng 
analysis  assumed  maximum  potential 
emissions  from  89  SO2  sources  in 
Milwaukee. 

2.  Fully  Approved  SIP 

Upon  notification  of  the  original 
nonattainment  designation,  WDNR 
developed  a  strategy  to  ensure 
attainment  of  the  SO2  standard  in 
Milwaukee  by  December  31. 1987.  This 
revision  to  the  Wisconsin  SIP  was 
submitted  to  USEPA  on  January  23. 
1984.  and  was  approved  in  final  by 
USEPA  on  September  6. 1989.  The  SIP 
revision  consisted  of  regulations  (NR 
418.04,  Wisconsin  Administrative  Code) 
that  were  effective  in  Milwaukee  as  of 
November  9,  1985. 

The  Milwaukee  SO2  reasonably 
available  control  technology  (RACTj 
rules  (NR  418.04)  focused  on  setting 
emission  limitations  for  a  large  electric 
utility  source  in  Milwaukee  that  had 
been  responsible,  in  part,  for  the 
ambient  air  quality  violations. 
Meanwhile,  on  April  26. 1984,  USEPA 
notified  the  Governor  of  Wisconsin  that 
the  Wisconsin  SOi  SiP  was  inadequate 
to  ensure  protection  of  the  primary  and 
secondary  NAAQS.  WDNR  responded  to 
this  notice  of  SIP  deficiency  with 
numerous  rules  and  Administrative 
Orders  as  a  revision  to  its  Statewide  SIP. 
WDNR  submitted  an  Administrative 
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Order  for  the  University  of  Wisconsin- 
Milwaukee  {UWM)  to  USEPA  as  a 
source-specific  SIP  revision  to  the 
Wisconsin  SIP  on  October  2. 1986. 
USEPA  proposed  to  disapprove  WDNR's 
redesignation  request  on  May  24, 1990. 
because  this  source-specific  SIP  revision 
had  been  included  as  part  of 
Wisconsin's  Statewide  SO2  Rules  SIP 
revision  package,  which  had  not  yet 
imdergone  final  rulemaking.  For  that 
reason,  an  adequate,  fully  approved  SIP 
had  not  been  in  place  for  the  Milwaukee 
County  nonattainment  area  prior  to  the 
approval  of  the  Statewide  SO2  Rules. 

The  May  24. 1990,  notice  of  proposed 
rulemaking  noted  that  if  USEPA 
ultimately  approved  Wisconsin's 
Statewide  SO2  Rules,  the  State  might 
wish  to  request  again  the  redesignation 
of  the  county  to  attainment  based  upon 
the  redesignation  criteria  applicable  at 
that  time.  Rather  than  doing  so,  WDNR 
elected  to  request  USEPA  to  withhold 
the  final  rulemaking  on  this 
redesignation  until  the  Statewide  SIP 
revision  had  undergone  final 
rulemaking.  In  that  notice,  USEPA  is 
approving  the  source-specific  SIP 
revision  for  UWM.  As  a  result  of  the 
final  rulemaking  on  the  Statewide  rules, 
an  adequate  fully  approved  SIP  is  now 
in  place  in  Milwaukee  County  and  the 
redesignation  request  can  be  approved. 

3.  Air  Quality  Improvement  From 
Permanent  and  Enforceable  Emissions 
Reductions 

USEPA  approved  the  control 
sti-ategies  contained  within  Wisconsin's 
SIP  revisions  for  the  Milwaukee  SO2 
nonattainment  area  on  September  6. 
1989  (54  FR  36965),  and  also  in  the  final 
rulemaking  on  Wisconsin's  Statewide 
SO2  Rules.  Thus,  the  emission 
reductions  achieved  as  a  result  of  those 
rules  are  federally  enforceable. 
Additionally,  the  regulations  have  no 
expiration  date  and  are  therefore 
permanent. 

4.  A  Fully  Approved  Maintenance  Plan 

WDNR  submitted  a  maintenance  plan 
for  the  Milwaukee  SO2  nonattainment 
area  on  June  12. 1992.  This  maintenance 
plan  satisfies  the  requirements  of 
section  175A  of  the  CAA,  42  U.S.C.A. 
7505(a),  as  was  discussed  in  section  2a 
of  this  notice  and  reviewed  below. 

Section  175 A  provides  that  a 
maintenance  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
area  is  redesignated.  Section  175A  also 
requires  that  each  maintenance  plan 
contain  contingency  provisions 
necessary  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 


NAAQS  which  may  occur  after 
redesignation  of  the  area  to  attainmpr.t. 

The  maintenance  plan  submitted  by 
WDNR  contains  an  attainment 
emissions  inventory  which  identifies 
the  level  of  emissions  in  the  Milwaukee 
nonattainment  area  at  the  time  of 
attainment.  The  submitted  plan  lists  the 
actual  emissions  of  the  three  significant 
sources  of  SO2  in  the  Milwaukee 
nonattainment  area  for  1985  to  1990. 
The  plan  compared  these  emissions  to 
the  allowable  emissions  for  each  facility 
according  to  the  SIP.  The  actual 
emissions  were  at  most,  in  any  of  the  six 
years,  only  30  percent  of  the  allowable 
emissions.  The  plan  then  demonstrates 
maintenance  of  the  NAAQS  by  showing 
that  the  future  emissions  of  SO2  will  not 
exceed  the  level  of  the  attainment 
inventory.  This  demonstration  required 
the  State  to  project  emissions  for  the  10- 
year  period  following  redesignation. 
Wisconsin's  plan  projects  that  the 
emissions  will  not  change  substantially 
fi-om  the  attainment  inventory  within 
the  next  ten  years.  The  Milwaukee 
maintenance  plan  also  indicates  that  the 
State  will  track  the  progress  of  the  plan 
by  compiling  a  yearly  emission 
inventory  of  SOj  in  Milwaukee  and 
comparing  the  level  of  emissions  to  that 
of  the  attainment  inventory  and  that 
allowed  in  the  SIP. 

The  plan  also  requires  that  ambient 
air  quality  monitoring  continue  to 
operate  in  the  area  after  redesignation  to 
attainment.  The  monitoring  in 
Milwaukee  conforms  io  USEPA's 
SLAMS  requirements.  WDNR 
committed  in  its  maintenance  plan  to 
continue  operation  of  its  monitoring 
program  in  Milwaukee  for  the  next  ten 
years. 

In  terms  of  contingency  provisions, 
the  maintenance  plan  notes  that  WDNR 
has  the  authority  in  its  State's  statutes 
to  enforce  against  ambient  and  emission 
limit  violations.  The  State's  new  soiu-ce 
review  program  will  ensure  that  new 
emissions  sources  are  considered  and 
that  air  quality  modeling  will  be 
performed  to  determine  air  quality 
impacts  in  Milwaukee  for  any  major 
modifications  to  SO2  facilities  or  new 
SO2  sources. 

As  discussed  above,  the  maintenance 
plan  submitted  by  WDNR  as  part  of  the 
redesignation  request  for  the  Milwaukee 
primary  sulfur  dioxide  nonattainment 
area  satisfies  the  USEPA  requirements 
for  such  plans  in  its  existing  SIP 
requirements  for  monitoring,  emission 
inventories,  and  new  source  review. 


^ 


5.  SIP  Meets  Relevant  Requirements 
Under  Section  110  and  Part  D  of  the 
CAA 

a.  Section  110  Requirements:  USEPA 
approved  in  1992  a  revision  to 
Wisconsin's  sulfur  dioxide  SIP  for  one 
source  in  the  Milwaukee  SO2 
nonattainment  area  (University  of 
Wisconsin  at  Milwaukee)  as  the  revision 
was  determined  to  meet  the 
requirements  of  section  110(a)(2)  of  the 
CAA.  as  amended.  For  more  information 
regarding  Wisconsin's  Statewide  SO2 
SIP.  the  reader  is  referred  to  the 
technical  support  documents  associated 
with  the  notices  of  proposed  and  final 
rulemaking  for  the  Wisconsin  Statewide 
SO2  Rules. 

As  noted  above.  USEPA  approved  the 
Milwaukee  SIP  on  September  6, 1989, 
after  having  concluded  that  the  plan 
satisfied  CAA  requirements.  However, 
the  Clean  Air  Amendments  of  1990 
modified  several  of  the  section  110 
requirements  to  which  the  1989  SIP 
revision  was  subject.  USEPA  has 
reviewed  the  existing  Milwaukee  SIP  for 
conformance  with  the  provisions  of  the 
Clean  Air  Act  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  the  existing  plan  does 
conform  with  the  new  requirements 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment  of  the 
amendments  to  section  110.  That  is.  the 
Wisconsin  plan:  includes  enforceable 
emission  limitations  with  schedules  and 
timetables  for  compliance,  provides  for 
the  operation  of  air  quality  monitors, 
and  includes  a  program  to  provide  for 
the  enforcement  of  the  emission  limits. 

b.  Part  D  Requirements:  Similarly, 
both  the  Statewide  SO2  SIP  and  the 
existing  Milwaukee  SIP  meet  the 
requirements  of  Part  D  of  the  CAA, 
including  section  172(c).  42  U.S.C.A. 
7502(c).  This  is.  the  Wisconsin  plan: 
Provides  for  the  implementation  of  all 
reasonably  available  conurol  measures  as 
expeditiously  as  practicable,  provides 
for  reasonable  further  progress  towards 
attainment,  includes  an  inventory  of 
actual  emissions  from  all  sources  in  the 
nonattainment  area,  requires  permits  for 
the  construction  and  operation  of  new 
and  modified  major  stationary  sources 
in  the  area,  and  includes  sufficient 
contingency  measures. 

As  discussed  above,  the  request 
submitted  by  the  WDNR  to  redesijjiiait^ 
the  Milwaukee  primary  sulfur  dioxide 
nonattairunent  area  to  attainment 
satisfies  the  requirements  for  such 
redesignations  as  outlined  in  section 
107(d)(3)  of  the  CAA.  Therefore,  USEPA 
is  approving  this  redesignation  request 
in  today's  Federal  Register. 
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m.  CeoclunM 

Final  Action 

The  United  States  Environmental 
Proterthm  Agency  (USEPA)  received  a 
request  from  fee  Wisconsin  Department 
of  Nattrral  Resources  (WDNR)  on  May 
12, 1986,  to  redesignate  a  portion  of 
Milwaukee  County  from  primary 
nonattainment  to  attainment  of  the 
sulfur  dioxide  national  ambient  air 
quality  standards  (NAAQS).  This 
ledesignation  request  has  been  reviewed 
and  USEPA 's  comnwnts  on  the  plan's 
provisions  are  detailed  in  the  te<^ical 
support  document  for  this  action.  Based 
on  tJie  technical  review  of  the 
redesignation  request,  USEPA.  pursuant 
to  this  notice,  is  approving  the 
Milwaukee  maintenance  plan  SIP 
revision  and  is  redesignating  this 
portion  of  Milwaukee  County  to 
attainment.  Further,  this  redesignation 
is  being  processed  as  a  direct  final  due 
to  its  expected  noncontraversiai  nature. 

Because  USEPA  considers  today's 
action  noncontraversiai  and  routine,  we 
are  approving  it  today  without  prior 
proposaL  The  action  will  become 
eHactive  on  July  23, 1903.  However,  if 
we  receive  notice  by  June  23, 1993  that 
someone  wishes  to  submit  critical 
comments,  then  USEPA  will  publish:  (1) 
A  notice  that  withdraws  the  action,  and 
(2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 

Under  5  U.S.C  605(b),  the 
Administrator  has  certiHed  that 
redesignatioas  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  (See  46  FR 
8709). 

The  Agency  has  reviewed  Ais  request 
for  revision  of  the  federally  approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 


1990  Amendments  snactod  on 
November  15. 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  raquiramants. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  ii^ed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  23. 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
sudi  rule  or  action.  This  ection  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)), 

List  of  Subjects 

40CFRPart52 

Air  pollution  control,  Carbon 
monoxide,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  Octobers,  1992. 
Vaidas  V.  Adamkus, 
Regional  Administrator. 

Note:  This  document  was  received  at  the 
OHice  of  the  Federal  Register  on  May  13. 
1993. 

40  CFR  parts  52  and  81  ore  amended 
as  follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


AudMrity:  42  U.S.C  7«C1-7671q. 

Subpart  YY— Wlacon^n 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (cK63Hii}(B)  to  read  as 
follows: 

S  52.2570    identification  of  plan. 

•        •        •        •        • 

(c)*  •  • 

(63)'   •   • 

(ii)*  •  • 

(B)  On  June  12, 1992,  Wisconsin  DNR 
submitted  its  SO^  maintenance  plan  for 
the  City  of  MUwaukse,  Milwaukee 
County. 


3.  Section  52.2575  is  amended  by 
adding  paragraph  (b)(2)  to  read  as 
follows: 

§  52.2S75    Control  strategy:  sulfur  dioxide. 


(b)»   •   • 

(2)  An  SO2  maintenance  plan  was 
submitted  by  the  State  of  Wiscmisin  on 
June  12, 1992,  for  the  City  of 
Milwaukee.  Milwaukee  County. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  81.350  is  amended  in  the 
attainment  status  designation  table  for 
SO2  under  AQCR  239  by  revising  the 
entry  for  Milwaukee  County  to  read  as 
follows: 

S  81 .350    Wiaoofialn. 


Wisconsin— SO2 


Designated  area 


Does  not  Mieet  primary 

standards 


Does  not  meat  sacorwtery 
standards 


Cannot  t>e 
dassdwd 


Better  ttum 
natioruri  standards 


AOCR239: 


Milwaukaa  County 
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!FR  Doc.  93-11699  Hied  5-21-93;  8:45  am) 

WLUWO  CODE  WM  B>  M 


40CFRPaf1sS2«nd81 
[W1 12-1-5277;  FRL-4532-3] 

Designation  Of  ATMS  tor  Air  Ouality 
Planning  Purposaa:  Wisconsin; 
Approval  and  PromutgsMon  of 
Implereentation  Pians  Designation  of 
Areas  for  Air  Quality  Plannhig 
Puntoaes;  Madison  Sullur  Dioxide 
Maintananoa  Plan  and  fledesignation 
RtqumMt 

AGENCY:  United  States  Environmental 
Protection  Agency  f  USEPA). 
ACTION;  Final  rule. 


SUMMARY:  A  dispersion  modeling 
analysis  and  ambient  air  quality  data 
from  1978  to  1991  indicate  that  tiie 
Madison  sulfur  dioxide  (SOJ 
nonattainment  area  has  attained  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  SO2.  Additionally,  in 
accordance  with  the  Oean  Air  Act 
Amendments  of  1990,  the  Stale  of 
Wisconsin  has  submitted  a  maintenance 
plan  for  SO2  which  projects  continued 
attainment  of  the  SO2  NAAQS  in  the 
Madison  area.  USEPA  is  approving  in 
this  notice:  the  Madison  SO2 
maintenance  plan  as  a  revision  to  the 
State  Implementation  Plan  (S1P5  to 
achieve  air  quality  standards  in  the 
State  of  Wisconsin  and  the  Madison 
Sulfur  Dioxide  redesignation  request. 
USEPA 's  action  is  based  upon  a 
redesignation  request  which  was 
submitted  by  the  State  of  Wisconsin  on 
December  22. 1986.  and  «  mainteoanca 
plan  SIP  revision  which  was  submitted 
on  Jvme  8,  1992.  The  intended  effects  of 
this  action  tie  to  approve  the  Madison 
maintenance  plan  as  a  SIP  revision  and 
to  redesignate  a  portion  of  Dane  County 
from  nonattainment  to  attainment  of  the 
primary  national  ambient  air  quality 
standards  for  suIAir  dioxide. 
DATES:  These  actions  will  be  effective  on 
July  23. 1993  unless  notice  is  received 
by  June  23. 1993  that  someoM  wishes 
to  submit  adverse  or  critical  comments. 
Such  notice  may  be  submitted  to 
Carlton  Nash  at  the  USEPA  Ragjonal 
Office  address  Hsted  below.  If  the 
effective  date  is  delayed,  timely  ootioe 
will  ba  published  in  the  Federal 
Resiater(FKJ. 

ADDRESSES:  Copies  of  die  State 
submittal  and  USEPA's  technical 
analysis  for  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  followiog  addxass: 
(It  is  recommended  that  you  telephone 


Patrick  D.  Dolwick  at  (312)  886-6053. 
before  visiting  the  Region  S  Offic^.  U.S. 
Environmental  Protection  Agency. 
Region  5,  Air  and  Radiation  Division.  77 
West  Jackson  Bouievard,  Chicago, 
Illinois  60604. 

Written  comments  should  be:  Carlton 
Nash,  Qilef,  Regulation  Development 
Section.  Air  Toxics  and  Radiation 
Branch  (AT-18J1.  Region  5,  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Oiicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  D.  Dolwidc,  Air  Toxics  and 
Radiation  Branch.  Regulation 
Development  Section  (AT-IBJ),  Region 
5,  U.S.  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard. 
Chicago,  nitnois  60604.  t312)  886-6053. 

SUPPLEMENTARY  MFORUATION: 

I.  Background  Information 

Based  on  monitored  violations  of  the 
primary  sulfur  dioxide  NAAQS  in  1977 
and  the  State's  request  to  redesignate, 
the  United  States  Environmental 
Protection  Agency  (USEPA)  designated 
a  sub-city  area  of  Madison,  Wisconsin, 
located  in  Dane  County  as  a  primary 
nonattainment  area  for  SO2  on  MaixA  3, 
1979.  As  a  result,  the  State  revised  its 
SO2  SIP  to  control  the  emissions  that 
precipitated  the  violations  in  Madison. 
On  December  22, 1996.  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  requested  USEPA  to 
redesignate  this  portion  of  Dane  County 
from  nonattainment  to  attainment  of  the 
primary  SO2  NAAQS. 

The  nonattainment  area  in  Madison  is 
defined  in  title  40,  chapter  81.350  of  the 
Code  of  Federal  Regulations.  The  area  is 
bounded  by  the  comer  of  Sherman 
Avenue  and  Vahlen  Street,  east  to  the 
comer  of  Vahlen  Street  and  Packers 
Avenue,  south  to  the  comer  of  Packers 
Avenue  and  Aberg  Avenue,  southeast  to 
the  comer  of  Aberg  Avenue  and  East 
Washington  Avenue,  west  to  the 
intersection  of  East  Washington  Avenue 
and  Yahara  River,  northwest  to  the 
intersection  of  Yahara  River  and 
Sherman  Avenue,  and  back  north  to  the 
comer  of  Sherman  Avenue  and  Vahlen 
Street 

USEPA  proposed  on  May  24. 1990. 
(55  FR  21391)  to  disapprtrva  Ais 
redesignation  request  because  Dane 
County,  Wisconsin  did  not  have  an 
adequate,  fully  ay^yroved  SOj  SIP  for  the 
area  at  that  time.  USa»A  has  since 
approved  in  final  the  Wisconsin 
Statewide  SO2  Rules.  The  final  federal 
approval  of  these  rules  results  in  aa 
adequate,  hiJty  approved  SOj  SIP  for  the 
nonattainment  portion  of  Dane  County. 
As  a  result.  USEPA  is  approving  the 


redesignation  request  in  today's  final 
mlemaking.  A  technical  support 
document  dated  June  9, 1992,  is 
.  available  to  provide  a  more  detailed 
discussion  of  this  action. 

n.  Review  of  State  Submittals 

A.  Maintenance  Plan 

Section  107(d)(3)(E)  of  the  emended 
Act  stipulates  that  for  an  ve«  to  ba 
redesignated  from  nonettainment  to 
attainment  the  State  must  submit,  in 
accordance  with  section  175  A  of  the 
Act,  a  maintenance  plan  for  any  area 
that  the  State  requests  be  redesignated. 
This  plan  must  provide  for  maintenance 
of  the  standard  for  at  least  ten  years 
from  the  anticipated  date  of 
redesignation.  Eight  years  after  the 
redesignation  date,  the  State  will  be 
required  to  revise  its  SIP  to  provide  for 
maintenance  in  the  affected  area  for  an 
additional  ten  year  period.  According  to 
USEPA  guidance  as  outlined  in  the 
General  Preamble  for  the 
Implementation  of  title  I  of  the  Qean 
Air  Act  Amendments  of  1990  (57  FR 
13498),  the  maintenance  plan  consists 
of  three  basic  components:  An  emission 
inventory,  a  maintenance 
demonstration,  and  contingency 
measures.  USEPA  redesignation  policy 
(as  outlined  in  a  September  4. 1992. 
memorandum  from  John  Calcagni. 
Director,  Air  Quality  Management 
Division  to  the  Regional  Air  Division 
Directors)  lists  five  core  provisions  that 
a  plan  must  contain  in  order  to  ensure 
maintenance  of  the  standards:  an 
attainment  inventory,  a  maintenance 
demonstration,  a  monitoring  network. 
verification  of  continued  attainment, 
and  a  contingency  plan. 

1.  Attainment  Inventory 

As  part  of  its  maintenance  plan,  the 
State  must  develop  an  attainment 
emission  inventory  to  identify  the  level 
of  emissions  in  the  area  at  the  time  of 
attainment.  The  plan  submitted  by 
WDNR  details  the  allowable  and  1985- 
1990  actual  emissions  from  the  seven 
SO3  sources  in  the  Madison 
nonattainment  area.  This  emission 
inventory  was  prepared  in  accordance 
with  USEPA'*  guidance  on  inventories. 
Since  the  State  has  made  an  adequate 
demonstration  that  air^ioality  has 
improved  as  a  result  of  the  SIP  (as  will 
be  discussed  in  subsequent  paragraphs), 
the  attainment  inventory  for  Madison 
will  be  the  actual  inventory  for  1988. 
This  year  had  tha  highest  toUl  of  SOj 
emissions  ivithout  an  exceedance  of  die 
NAAQS;  9659.86  tons  per  year. 
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2.  Maintenance  Demonstration 

According  to  USEPA  redesignation 
policy,  a  State  may  generally 
demonstrate  maintenance  of  the 
NAAQS  by  either  showing  that  (1) 
future  emissions  of  a  pollutant  or  its 
precursors  will  not  exceed  the  level  of 
the  attainment  inventory,  or  (2)  by 
modeling  to  show  that  the  future  mix  of 
sources  and  emission  rates  will  not 
cause  a  violation  of  the  NAAQS.  The 
Madison  plan  demonstrates  attainment 
by  using  the  first  approach.  WDNR 
provided  assurance  in  its  plan  that  the 
sources  responsible  for  over  90  percent 
of  the  emissions  in  the  Madison 
nonattainment  area  will  not  be 
increasing  its  SO2  emissions  beyond  the 
attainment  inventory.  As  such,  the  State 
is  not  expecting  significant  growth  in 
SO2  in  the  ten  years  of  the  maintenance 
plan. 

3.  Monitoring  Network 

Once  an  area  has  been  redesignated, 
the  State  should  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
part  58,  to  verify  the  attainment  status 
of  the  area.  The  maintenance  plan  for 
Madison  contains  provisions  for 
continued  operation  of  air  quality 
monitors  that  will  provide  such 
verification.  WDNR  operates  a  State  and 
Local  monitoring  system  (SLAMS)  SO2 
monitor  in  the  Madison  area  and  has 
committed  to  continued  operation  of 
this  site. 

4.  VeriHcation  of  Continued  Attainment 

Each  State  should  ensure  in  its 
maintenance  plan  that  it  has  the  legal 
authority  to  implement  and  enforce  all 
measures  necessary  to  attain  and  to 
maintain  the  NAAQS.  One  such 
measure  is  the  acquisition  of  ambient 
and  source  emission  data  to 
demonstrate  attainment  and 
maintenance.  USEPA  redesignation 
policy  requires  the  State  to  indicate  in 
its  maintenance  plan  how  the 
attainment  status  of  the  area  will  be 
tracked.  The  Madison  plan  relies  on 
WDNR's  authority  under  a  number  of 
State  rules  to  require  the  annual 
reporting  of  emissions  information.  The 
State  pledged  to  track  the  progress  of  the 
Madison  SIP  every  year  through  the 
updating  of  the  emissions  inventory. 
WDNR  also  has  the  ability  under  its  new 
source  permitting  program  to  account 
for  changes  in  the  area's  total  emissions 
that  arise  from  new  SO2  sources  that 
locate  in  the  Madison  area. 

5.  Contingency  Plan 

Section  175  A  of  the  Act  requires  that 
a  maintenance  plan  include  contingency 
provisions,  as  necessary,  to  promptly 


correct  any  violation  of  the  NAAQS  that 
occurs  after  redesignation  of  the  area. 
Unlike  their  counterparts  required  by 
section  172(c)(g),  the  maintenance 
plan's  contingency  measures  are  not 
required  to  take  effect  without  further 
action  from  the  State  or  USEPA.  In  the 
plan  submitted  by  WDNR.  the  State  vtrill 
rely  upon  its  authority  under  State  law 
to  promptly  correct  any  violation  of  the 
NAAQS.  Upon  determining  source 
culpabihty,  the  State  will  either:  (1) 
Enforce  the  emission  limit  violation(s) 
that  caused  the  exceedance  of  the 
NAAQS  or  (2)  prepare  administrative 
orders  and/or  a  revision  of  the  existing 
State  Implementation  Plan  if  the 
existing  SIP  was  insufHcient  to  attain 
the  standards.  As  noted  in  the  General 
Preamble,  for  SO2  programs,  USEPA 
interprets  "contingency  measures"  to 
mean  that  the  State  agency  has  a 
comprehensive  program  to  identify 
sources  of  violations  of  the  SO2  NAAQS 
and  to  undertake  an  aggressive  follow- 
up  for  compliance  and  enforcement, 
including  expedited  procedures  for 
establishing  enforceable  consent 
agreements  pending  the  adoption  of 
revised  SIPs.  Therefore,  USEPA  has 
determined  that  the  maintenance  plan's 
contingency  provisions,  as  well  as  the 
plan  itself,  are  adequate  to  ensure  the 
SO2  standards  in  Madison. 

B.  Redesignation  Request 

According  to  section  107(d)(3)(E)  of 
the  Clean  Air  Act,  42  U.S.C.A.  7407,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990.  (West  1983  & 
Supp.  1991)  (CAA),  USEPA  may  not 
promulgate  a  redesignation  of  a 
nonattainment  area  to  attainment  unless 
the  following  Hve  conditions  are 
satisHed: 

(1)  The  Administrator  has  determined 
that  the  area  has  attained  the  NAAQS; 

(2)  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k); 

(3)  The  Administrator  determines  that 
the  improvement  in  air  quahty  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementing  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

(4)  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
section  175A;and 

(5)  The  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  under  section  110  and  Part  D  of  the 
CAA. 


The  Wisconsin  redesignation  request 
for  the  Madison  sub-city  nonattainment 
area  meets  the  five  requirements  of 
section  107(d)(3)(E).  The  following  is  a     - 
description  of  how  the  State's  request 
has  fulfilled  each  of  these  CAA 
requirements. 

1.  Attainment  of  the  SO2  NAAQS 

The  nonattainment  designation  for  the 
Madison  area  was  based  on  three 
violations  of  the  24-hour  primary  SO2 
standard  in  1977.  The  highest  24-hour 
concentration  recorded  was  470 
micrograms  per  cubic  meter.  Monitoring 
data  submitted  by  the  WDNR  show  that 
there  have  been  no  monitored  violations 
of  the  ambient  SO2  standards  in  the 
Madison  area  since  1977,  USEPA 
redesignation  policy  requires  that  at 
least  eight  consecutive  quarters  with  no 
violations  be  achieved  before  an  area 
can  be  redesignated  to  attainment.  The 
ambient  data  in  Madison  support  the 
redesignation  of  this  area. 

Along  with  the  redesignation  request, 
a  dispersion  modeling  analysis  was 
submitted  that  shows  that  the  primary 
and  secondary  SO2  NAAQS  will  not  be 
violated  with  all  facilities  in  the  area 
operating  at  the  SIP-allowable  limits 
that  were  approved  in  1981  and  1982. 
The  State's  modeling  analysis  which 
showed  attainment  of  the  NAAQS  at  the 
SIP  limits  used  the  RAM  model  and  was 
conducted  in  accordance  with  USEPA 
modeling  guidance.  The  modeling 
analysis  assumed  maximum  potential 
emissions  from  seven  SO2  sources  in 
Madison. 

2.  Fully  Approved  SD? 

Upon  notification  of  the  original 
nonattainment  designation,  WDNR 
developed  a  strategy  to  ensure 
attainment  of  the  SO2  standard  in 
Madison  by  December  31, 1982.  This 
revision  to  the  Wisconsin  SIP  was 
approved  in  final  by  USEPA  on  April  9, 
1981  (46  FR  21165).  The  SIP  revision 
consisted  of  regulations  (NR  418.03, 
Wisconsin  Administrative  Code)  that 
were  effective  in  Madison  as  of 
December  1, 1979. 

However,  on  July  8, 1985,  USEPA 
revised  the  stack  height  regulations, 
which  required  all  States  to  revise  their 
existing  plans  for  conformity  with  the 
revised  regulations.  These  revisions 
affected  two  sources  in  the  Madison 
nonattaiment  area:  the  University  of 
Wisconsin  CUW)-Madison  (Charter 
Street)  and  the  Oscar  Mayer  Company. 
In  both  cases.  WDNR  submitted 
Administrative  Orders  to  USEPA  as 
source-specific  SIP  revisions  to  the 
Wisconsin  SIP  on  October  17, 1986. 
USEPA  proposed  to  disapprove  WDNR's 
redesignation  request  on  May  24, 1990. 
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because  these  two  flouroe-cpecific  SIP 
revisions  had  been  included  as  ptrt  of 
Wisconsin's  Statewide  SO2  Rules  SIP 
revision  package  which  had  not  yet 
undergone  final  rulemaking.  For  that 
reason,  a  hilly  approved  SIP  has  not 
been  in  place  for  Dane  County  prior  to 
the  approval  of  the  Wisconsin  Statewide 
SO2  Rules. 

The  May  24. 1990.  notice  of  proposed 
rulemaking  (NPR)  noted  that  if  USEPA 
ultimately  approved  Wisconsin's 
Statewide  SO2  Rules,  the  State  might 
wish  to  request  again  the  redesignation 
of  the  county  to  attainment  based  upon 
the  redesignation  criteria  applicable  at 
that  time.  Rather  ttian  doing  so,  WDNR 
requested  that  USEPA  withhold  the 
final  rulemaking  on  this  redesignation 
until  the  Wisconsin  Statewide  SO2  SIP 
revision  had  undergone  final 
rulemaking.  USEPA  piilished  an  hJPR 
on  the  Wisconsin  Statewide  Sulfur 
Dioxide  Rules  on  January  2, 1992  (57  FR 
24).  In  this  notice,  USEPA  proposed  to 
approve  the  source-specific  SIP 
revisions  for  Madison  that  had  been 
submitted,  inchiding  the  plans  for  UW-. 
Madison  (Charter  Street)  and  Oscar 
Mayer.  The  notice  of  final  nileoiaking 
on  Wisconsin's  Statewide  SO2  Rules 
was  also  published  in  the  Federal 
Register  in  1992. 

USEPA's  Stack  Height  RegulaHons 
apply  to  stacks  (and  souroes)  in 
existence  and  dispersion  techniques 
implemented  on  or  after  December  31. 
1970.  Stack  height  credit  for  the  purpose 
of  establishing  an  emission  limitation  is 
restricted  to  good  engineering  practice 
(GEP)  (i.e.,  65  meters  or  the  GEP  formula 
height,  whichever  is  greater).  Credit  for 
dispersion  techniques  (e.g.  merged 
stacks)  is  generally  prohibited,  with  a 
few  exceptions,  such  as  if  total 
plantwide  allowable  SO2  emissions  at  a 
facility  are  less  than  5000  tons  per  year. 
On  October  17, 1986.  Wisconsin 
submittad  a  site-specific  Sff  revision  for 
Oscar  Mayer  which  limited  total 
plantwi<le  emissions  from  Oscar  Mayer 
to  4500  tons  per  year  (in  addition  to 
Oscar  Mayer's  federally  enfoix:eable 
emission  limitations  approved  by 
USEPA  on  April  9,  1981  (46  FR  21165) 
and  April  13, 1982  (47  FR  15783)). 
Thus,  merged  stack  credit  can  be 
granted  for  this  source.  WDNR  also 
submitted  a  site-specific  SIP  revision  for 
UW-Madison  (Charter  Street)  on 
October  17. 1986.  which  revised  the 
emission  limit  for  this  source  to  that 
which  was  shown  by  the  modeling  to  be 
necessary  to  attain  the  NAAQS:  3.18 
pounds  of  SOj/mmBTU. 

For  the  above  reasons,  these  two 
buurce-specific  SIP  revisions  are  being 
approved  in  the  final  rulemaking  on  the 
Wisconsin  Statewide  SO2  Rules.  As  a 


result  of  the  final  rulemaking  qb  the 
Statewide  rules,  an  adequate  fully 
approved  SEP  is  now  in  place  in  Dane 
County  and  the  redesignation  request 
can  be  approved. 

3.  Air  Quality  Improvement  From 
Permanent  and  Enforceable  Emissions 
Reductions 

USEPA  approved  the  control 
strategies  contained  within  Wisconsin's 
SIP  revisions  for  the  Madison  SO2 
nonattainment  area  on  April  9. 1981  (46 
FR  21165)  and  abo  in  the  final 
rulemaking  on  Wisconsin's  Statewide 
SO2  Rules.  Thus,  the  emission 
:-eductions  achieved  as  a  resuh  of  those 
rules  are  federally  enforceable. 
Additionally,  the  regulations  have  no 
expiratian  date  and  are  therefore 
permanent 

4.  A  Fully  Approved  Maintenance  Plan 

WDNR  submitted  a  maintenance  plan 
for  the  Madison  SO2  nonattainment  area 
on  June  9.  1992.  This  maintenance  plan 
satisfies  the  requirements  of  section 
175A  of  the  CAA.  42  U.S.CJL  7505(a). 
as  was  discussed  in  section  2a  of  this 
notice  and  reviewed  below. 

Section  175 A  provides  that  a 
maintenance  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
area  is  redesignated.  Section  175 A  also 
requires  that  each  maintenance  plan 
contain  contingency  provisions 
necessary  to  assure  that  the  State  will 
promptly  correct  any  violation  of  the 
NAAQS  which  may  occur  after 
redesignation  of  the  area  to  attainment. 

The  maintenance  plan  submitted  by 
WDNR  contains  an  attainment 
emissions  inventory  which  identifies 
the  level  of  emissions  in  the  Madison 
nonattainment  area  at  the  time  of 
attainment.  The  submitted  plan  lists  the 
actual  emiasioni  of  the  seven  significant 
sources  of  SO2  in  the  Madison 
nonattainment  area  for  1985  to  1990. 
The  plan  compared  these  emissions  to 
the  aUowable  emissitms  for  each  facility 
according  to  the  SIP.  The  actual 
emissions  were  at  most,  in  any  of  the  six 
years,  only  15  percent  of  the  allowable 
emissions.  The  plan  then  demonstrates 
maintenance  of  the  NAAQS  by  showing 
that  the  future  emissions  of  SO2  will  not 
exceed  the  level  of  the  attainment 
inventory.  This  demonstration  required 
the  State  to  project  emissions  for  the  10- 
year  period  following  redesignation. 
Wisconsin's  plan  projects  that  the 
emissions  will  not  change  substantially 
from  the  attainment  inventory  within 
the  next  ten  years.  The  Madison 
maintenance  plan  also  indicates  that  the 
State  will  track  the  progress  of  the  plan 
by  compiling  a  yearly  emission 


inventory  of  SO2  in  Madison  and 
comparing  the  leva!  of  emissions  to  that 
of  this  attainment  inventory  and  that 
allowed  in  the  SIP. 

The  plan  also  requires  that  ambient 
air  quality  monitoring  continue  to 
operate  in  the  area  after  redesi^iation  to 
attainment  The  monitoring  in  Madison 
conforms  to  USEPA's  SLAMS 
raquiraments.  WDNR  commiUed  in  its 
maiotenaoca  plan  to  continue  opantion 
of  its  moDitoriog  prograin  in  Madison 
for  the  next  ten  years. 

In  terms  of  contingency  provisions. 
the  maintenance  plan  notes  that  WDNR 
has  the  authority  in  its  Stale's  statutes 
to  an&uce  against  ambient  and  emission 
limit  violations.  The  Sute's  new  source 
review  program  will  ensure  that  new 
emissions  sources  are  oonsidered  and 
that  air  quality  modeling  will  be 
performed  to  determixie  air  quality 
impacts  in  Madison  for  any  major 
mridifications  to  SO2  facilities  or  new 
SO2  sources. 

As  discussed  above,  the  maintenance 
plan  submitted  by  WDNR  as  part  of  the 
redesignation  reqiiest  for  the  Madison 
primary  sulfur  dioxide  nonattainment 
area  satisfies  the  USEPA  requirements 
for  such  plans  in  its  existing  SIP 
requirements  for  monitoring,  emission 
inventories,  and  new  source  review. 

5.  SIP  Meets  Relevant  Requirements 
Under  Section  110  and  Part  D  of  the 
CAA 

a.  Section  110  Requirements:  USEPA 
approved  in  1992  a  revision  to 
Wisconsin '•"sulfur  dioxide  SIP  for  two 
sources  in  the  Madison  SOj 
nonattainment  area  as  the  revisions 
were  determined  to  meet  the 
requirements  of  section  110(a)(2)  of  the 
CAA,  as  amended.  For  more  inlormation 
regarding  Wisconsin's  Statewide  SO2 
SIP.  the  reader  is  referred  to  the 
technical  support  documents  associated 
with  the  notices  of  proposed  and  final 
mlemaidng  for  the  Wisconsin  Statewide 
SO3  Rules. 

As  noted  above.  USEPA  approved  the 
Madison  SIP  on  April  9,  1981.  after 
having  condudad  that  the  plan  satisfied 
CAA  raquiramants.  However,  the  daan 
Air  Act  Amendments  of  1990  modified 
several  of  the  section  1 10  requiremants 
to  which  the  1989  SIP  revision  was 
subject.  USEPA  has  reviewed  the 
existing  Madison  SEP  for  conformance 
vfWh  the  provisions  of  the  Clean  Air  Act 
Amendments  enacted  on  November  15. 
1990.  The  Agency  has  determined  that 
the  existing  plan  does  conform  with  the 
new  requirements  irrespective  of  the 
fact  that  the  submittal  preceded  the  date 
of  enactment  of  the  amendments  to 
Section  110.  That  is.  the  Wisconsin 
plan:  Includes  enforceable  emission 


29790         Federal  Register  /  Vol.  58.  No.  98  /  'Monday,  May  24,  1993  /  Rules  and  Regulations 


limitations  with  schedules  and 
timetables  for  compliance,  provides  for 
the  operation  of  air  quality  monitors, 
and  includes  a  program  to  provide  for 
the  enforcement  of  the  emission  limits. 

b.  Part  D  Requirements:  Similarly, 
both  the  Statewide  SO}  SIP  and  the 
existing  Madison  SIP  meet  the 
requirements  of  Part  D  of  the  CAA, 
including  section  172(c),  42  U.S.C.A. 
7502(c).  That  is,  the  Wisconsin  plan: 
Provides  for  the  implementation  of  all 
reasonably  available  control  measures  as 
expeditiously  as  practicable,  provides 
for  reasonable  further  progress  towards 
attainment,  includes  an  inventory  of 
actual  emissions  from  all  soxirces  in  the 
nonattainment  area,  requires  permits  for 
the  construction  and  opwation  of  new 
and  modified  major  stationary  sources 
in  the  area,  and  includes  sufficient 
contingency  measures. 

As  discussed  above,  the  request 
submitted  by  the  WDNR  to  redesignate 
the  Madison  primary  sulfur  dioxide 
nonattainment  area  to  attainment 
satisfies  the  requirements  for  such 
redesignations  as  outlined  in  section 
107(d)(3)  of  the  CAA.  Therefore,  USEPA 
is  approving  this  redesignation  request 
in  today's  Federal  Register. 

ni.  Conclusion 

Final  Action 

The  United  States  Environmental 
Protection  Agency  (USEPA)  received  a 
request  from  the  Wisconsin  Department 
of  Natural  Resoiuces  (WDNR)  on 
December  22, 1986,  to  redesignate  a 
portion  of  Dane  County  from  primary 
nonattainment  to  attainment  of  the 
sulfur  dioxide  national  ambient  air 
quality  standards  (NAAQS).  This 
redesignation  request  has  been  reviewed 
and  USEPA's  comments  on  the  plan's 
provisions  are  detailed  in  the  technical 
support  document  for  this  action.  Based 
on  the  technical  review  of  the 
redesignation  request,  USEPA,  pursuant 
to  this  notice,  is  approving  the  Madison 
maintenance  plan  SIP  revision  and  is 
redesignating  this  portion  of  Dane 
Coiuity  to  attainment.  Further,  this 
redesignation  is  being  processed  as  a 
direct  final  due  to  its  expected 
noncontroversial  nature. 


Because  USEPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  July  23, 1993.  However,  if 
we  receive  notice  by  Jime  23, 1993  that 
someone  wishes  to  submit  critical 
comments,  then  USEPA  will  publish:  (1) 
A  notice  that  withdraws  the  action,  and 
(2)  a  notice  that  begins  a  new 
rulemaking  by  proposing  the  action  and 
establishing  a  comment  period. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15.  1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  23,  1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  review  may  be  filed,  and  shall  not 
postpone  the  eflfectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks: 
Wilderness  areas. 


Dated:  October  9, 1992. 
VaMas  V.  Adamkus, 

Regional  Administrator 

Note:  This  document  was  received  at  the 
Office  of  the  Federal  Register  on  May  13. 
1993. 

40  CFR  parts  52  and  81  are  amended 
as  follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  YY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(63)(ii)  to  read  as 
follows: 

§52^570    ktontHication  of  plan. 

(c)"  *  • 

(63)  •   •   • 

(ii)  Additional  information. 

(A)  On  June  9, 1992,  Wisconsin  DNR 
submitted  its  SO2  maintenance  plan  for 
the  City  of  Madison,  Dane  County. 

•  •        •        •        * 

3.  Section  52.2575  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

S  52.2575    Control  strategy:  Sulfur  dioxide. 

•  •         •         •         * 

(b)  Sulfur  dioxide  maintenance  plan. 

(1)  An  SO2  maintenance  plan  was 
submitted  by  the  State  of  Wisconsin  on 
June  9, 1992,  for  the  City  of  Madison, 
Dane  County, 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  81.350  is  amended  in  the 
attainment  status  designation  table  for 
SO2  under  AQCR  240  by  revising  the 
entry  for  Dane  County  and  removing 
footnote  1  at  the  end  of  the  table  to  read 
as  follows: 

$81,350    Wisconsin. 
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WlSCX)NSIN— SO2 


Designated  area 


Does  not 
meet  pri- 
mary stand- 
ards 


Doos  not 

meet  sec-  Cannot  be      ^^V  •^^ 

ondary  classified        J^^S^ 
standards  standards 


AQCR  240: 


Dane  County 
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BttUNO  CODE  aSM-SO-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  801 

Voting  Rights  Program 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  establishing  a 
new  office  for  filing  applications  or 
complaints  under  tiie  Voting  Rights  Act 
of  1965,  as  amended.  The  Attorney 
General  has  determined  that  this 
designation  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 
Fifteenth  amendments  to  the 
Constitution.  This  amendment 
establishes  Scott  County,  Mississippi,  as 
new  office  for  filing  applications  or 
complaints. 

DATES:  This  rule  is  effective  May  18, 
1993.  In  view  of  the  need  for  its 
publication  without  an  opportunity  for 
prior  comment,  comments  will  still  be 
considered.  To  be  timely,  comments 
must  be  received  on  or  before  June  23. 
1993. 

ADDRESSES:  Send  or  deliver  comments 
to  Stephanie  J.  Peters,  Attorney,  Office 
of  Personnel  Management,  room  7350, 
1900  E  Street,  NW..  Washington,  DC 
20415. 

FOR  FURTHER  JNFORMATION  CONTACT: 

Stephanie  J.  Peters,  (202)  606-1920. 
SUPPt^MENTARY  INFORMATKJN:  The^ 
Attorney  General  has  designated  Scott 
County  as  an  additional  examination 
point  under  the  provisions  of  the  Voting 
Rights  Act  of  1965,  as  amended.  She 
determined  on  May  17. 1993,  that  this 
designation  is  necessary  to  enforce  the 
guarantees  of  the  Fourteenth  and 


Fifteenth  amendments  to  the 
Constitution.  Accordingly,  pursuant  to 
section  6  of  the  Voting  Rights  Act  of 
1965.  as  amended,  42  U.S.C.  1973d. 
OPM  will  appoint  Federal  Examiners  to 
review  the  qualifications  of  applicants 
to  be  registered  to  vote  and  Federal 
observers  to  observe  local  elections. 

Under  section  553(b)(3)(B)  of  Utle  5  of 
the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  of  OPM's  legal  responsibilities 
under  42  U.S.C.  1973e(a)  and  other  parts 
of  the  Voting  Rights  Act  of  1965,  as 
amended,  which  require  OPM  to 
publish  counties  certified  by  the  U.S. 
Attorney  General  and  locations  within 
these  counties  where  citizens  can  be 
federally  listed  and  become  eligible  to 
vote,  and  where  Federal  observers  can 
be  sent  to  observe  local  elections. 

Under  section  553(d)(3)  of  title  5  of 
the  United  States  Code,  the  Director 
finds  that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  regulation  is  being  made 
effective  immediately  in  view  of  the 
pending  election  to  be  held  in  the 
subject  county,  where  Federal  observers 
will  observe  the  election  under  the 
authority  of  the  Voting  Rights  Act  of 
1965,  as  amended. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  adds  one  new  location  to  the 
list  of  counties  in  the  regulations 
concerning  OPM's  responsibilities 
under  the  Voting  Rights  Act. 

List  of  Sub|ects  in  45  CFR  Part  801 

Administrative  practice  and 
procedure.  Voting  Rights. 


U.S.  OHice  of  Personnel  Management. 

lames  B.  King, 

Director. 

Accordingly,  OPM  is  amending  45 
CFR  part  801  as  follows: 

PART  801— VOTING  RIGHTS 
PROGRAM 

1.  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  5  U.S.C  1103;  seci.  7,  9,  79  Stat. 
440,  411  (42  U.S.C  1973e,  1973g). 

2.  Appendix  A  to  part  801  is  amended 
by  adding  alphabetically  Scott  County 
of  Mississippi  to  read  as  follows: 

Appendix  A  to  Part  801 

Mississippi 


Scott;  Best  Western,  room  130,  Interstate  20 
and  Highway  251,  Forest,  Mississippi,  39074; 
(601)  469-4031  or  3950;  May  18. 1993. 

•         •         •         •         • 

[FR  Doc.  93-12218  Filed  5-21-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CO  Docket  No.  89-79,  FCC  93-1 90] 

Creation  of  Access  Charge 
Subelements  for  Open  Network 
Architecture 

AGENCY:  Federal  Communications 
.Commission  (FCC). 
ACTION:  Final  rule;  memorandum 
opinion  and  order  on  reconsideration. 

SUMMARY:  This  order  modifies  the 
provisions  of  the  Part  69/ONA  Order 
and  requires  the  Bell  Operating 
Companies  (BOCs)  to  maintain  existing 
feature  group  access  offerings  side  by 
side  with  unbundled  ONA  services 
through  June  30.  1994.  After  that  date 
BOCs  will  be  p>ermitted  to  ^'ithdraw  the 
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feature  groups  if  they  choose.  The  order, 
however,  permits  BOCs  to  withdraw 
thoii  existing  feature  groups  up  to  one 
y««r  earlier  if  they  c^ain  approval  of  an 
altsmative  access  plan.  To  be  approved, 
such  a  plan  must  facilitate  IXC  service 
ordering  and  bill  verification  in  an 
environment  without  the  feature  groups, 
while  eliminating  or  reducing  the 
adverse  selection  incentives  inherent  in 
retention  of  the  existing  feature  groups. 
EFFECTIVE  DATE:  June  23.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Nadel,  Common  Carrier  Bureau, 
f202) 632-1301. 

SUPPlfMENTARY  INFORMATION: 

Background 

CC  Docket  No.  89-79:  Notice  of 
Proposed  Rulemaking,  Amendments  of 
Part  69  of  the  Commission's  Rules 
Relating  to  the  Creation  of  Access 
Charge  Subelements  fior  Open  Network 
Architecture,  CC  Docket  No.  89-79. 
Adopted:  March  30,  1989.  Released: 
May  9,  1989.  54  FR  20873  (May  15. 
1989).  By  the  Commission.  Report  and 
Order  &  Order  on  Further 
Reconsideration  &  Supplemental  Notice 
of  Proposed  Rulemaking,  Amendments 
of  Part  69  of  the  Commission's  Rules 
Relating  to  the  Creation  of  Access 
Charge  Subelements  for  Open  Network 
Architecture';  Policy  and  Rules 
Concerning  Rates  for  E>ominant  Carriers, 
CC  Docket  Nos.  89-79  and  87-313:  FCC 
91-186.  Adopted.- June  13,  1991. 
Feleased:  July  11, 1991.  56  FR  33879 
(July  24, 1991).  By  th«  Commission. 

Summary  of  Memorandum  Opinion  & 
Order  on  Reconsideration 

This  is  a  summary  of  the 
Commission's  Memorandum  Opinion  & 
Order  on  Reconsideration  in 
Amendments  of  Part  69  of  the 
Commission's  Rules  Relating  to  the 
Creation  of  Access  Charge  Subelements 
for  Open  Network  Architactiire,  CC 
Docket  No.  89-79;  FCC  93-190, 
Adopted:  April  13, 1993  and  Released: 
April  14,  1993.  Th«  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  oormal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  St..  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  (202)  857-3800,  2100  M  St..  NW., 
suite  140.  Washington.  DC  20037. 

This  order  modines  the  provisions  of 
the  Part  69/CWA  Order  and  requires  the 
BOCs  to  maintain  their  existing  feature 
groups  side  by  side  with  unbundled 
ONA  services  through  June  30,  1994, 
after  which  th«y  will  be  permitted  to 
withdraw  them.  In  addition.  It  permits 


a  BOC  to  withdraw  its  present  feature 
groups  up  to  one  year  earlier  if  it 
receives  approval  of  an  alternative 
access  plan.  To  be  approved  such  as 
access  plan  must  facilitate  DCC  service 
ordering  and  bill  verification  in  an 
environment  without  the  feature  groups, 
while  eliminating  or  reducing  the 
adverse  selection  incentives  inherent  in 
retention  of  the  existing  feature  groups. 
The  order  also  denies  requests  for 
reconsideration  of  the  Part  &9/ONA 
Order  concerning  ONA  services  under 
price  caps,  jurisdictional  issues,  and  a 
request  for  a  comprehensive  interstate 
access  proceeding. 

Federal  Commuoications  Commission. 

Donna  R.  Searcy, 

Secretary. 

IFR  Doc.  93-12147  Filed  5-21-93;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  Na  91-79;  RM-7641.  RM-7648, 
RM-7820  and  RM-7821I 

Radio  Broadcasting  Services;  Pierce, 
Bloomhigton,  IMarkham,  San  Pedi^  and 
Bishop,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Tschirhart  Broadcasting,  Inc., 
substitutes  Channel  295C3  for  Channel 
295A  at  Bloomington.  Texas,  and 
modifies  Station  KLUB(FM)'s 
construction  permit  accordingly  (RM- 
7648).  See  56  FR  14227.  April  8. 1991. 
We  also  allot,  requested  in  a 
counterproposal  filed  by  Colorado  River 
Broadcasters,  Channel  223A  at 
Markham,  Texas,  as  its  first  local  aural 
transmission  service  (RM-7820). 
Channel  295C3  can  be  allotted  to 
Bloomington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  petitioner's 
requested  site  with  a  site  restriction  of 
12.3  kilometers  (7.6  miles)  east.  The 
coordinates  for  Channel  295C3  at 
Bloomington  are  North  Latitude  28-39- 
14  ana  West  Longitude  96-46-17.  See 
SUPPLEMENTARY  INFORMATION,  infra. 
DATES:  Effective  June  28.  1993.  The 
window  period  for  filing  applications 
for  Channel  223A  at  Markham,  Texas, 
will  open  on  June  29.  1993  and  close  on 
July  29, 1993. 

FOR  FURTHER  MFORMATK)N  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPt^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-79. 


adopted  April  16, 1993.  and  released 
May  17. 1993.  The  full  text  of  rtiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Lie.  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  IX: 
20037. 

Additionally,  Channel  223A  can  be 
allotted  to  Markham  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8  kilometers  (5.0  miles) 
southwest.  The  coordinates  for  Channel 
223A  at  Markham  are  North  Latitude 
28-53-51  and  West  Longitude  96-06- 
26.  Since  Bloomington  is  located  within 
320  kilometers  (199  miles)  of  the  U.S.- 
Mexican Border,  concurrence  by  the 
Mexican  government  has  been  obtained 
The  petitions  of  F.W.  Hannel  dA)/a 
Trident  Broadcasting  of  Texas  to  allof 
Channel  296A  at  Pierce,  Texas  (RM- 
7641).  and  of  F.W.  Hannel  d/b/a  Prairie 
Broadcasting  Company  to  allot  Channel 
295A  at  San  Pedro.  Texas  (RM-7821). 
are  denied.  With  this  action,  this 
proceeding  is  terminated. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73— {AMENDEDJ 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  T54.  303. 

S73J02    (AnMndad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  295 A  and  adding 
Channel  295C3  at  Bloomington.  and  by 
adding  N'ferkham,  Channel  223A. 

Federal  Communications  Commission. 

Michael  C,  Koger, 

Chief,  Altocattons  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  93-12148  Filed  5-21-93;  8:45  am) 
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47  CFR  Part  94 

(PR  Docket  No.  92-151;  FCC  93-00] 

Federal  Access  to  Low  Power  18  GHz 
Private  Operational  Fixed  Microwave 
Systems 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 
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SUMMARY:  The  Commission  has  revised 
its  rules  to  permit  federal  government 
users  to  be  served  by  Part  94  licensees 
operating  18  GHz  low  power  systems  on 
a  private  carrier  basis.  Allowing  federal 
users  access  to  18  GHz  low  power 
systems  will  improve  government 
efficiency  and  productivity  by  providing 
access  to  reliable,  cost  effective  wireless 
local  area  networks  (LANs). 
EFFECTIVE  DATE:  June  23,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Daronco.  Rules  Branch,  Private 
Radio  Bureau,  (202)  632-7125. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  PR  Docket  No.  92-151.  FCC 
93-220.  adopted  May  3. 1993,  and 
released  May  14. 1993.  The  full  text  of 
this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch,  room  230, 1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  2100  M 
Street  NW.,  suite  140,  Washington,  DC 
20037.  telephone  (202)  857-3800. 

Summary  of  Report  and  Order 

This  action  extends  to  federal  users 
access  to  wireless  local  area  networks 
(LANs)  operated  by  18  GHz  private 
operational  fixed  licensees.  These 
wireless  LANs  will  satisfy  an  identified 
commimication  need  of  federal  users 
without  adverse  impact  on  non-federal 
users.  The  low  power  and  frequency 
reuse  design  of  18  GHz  low  power 
systems  produces  high  capacity  systems 
that  are  capable  of  meeting  the 
communications  requirements  of  both 
federal  and  non-federal  users,  without 
reducing  service  quality  or  availability 
to  the  latter.  Retaining  the  restriction, 
therefore,  would  merely  impose 
unnecessary  costs  on  federal  users — and 
taxpayers— with  no  resultant  benefit  to 
non-federal  users. 

Final  Regulatory  Flexibility  Analysis 

1.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission's  final  analysis  is  as 
follows: 

Need  and  Purpose  of  the  Action 

2.  The  Commission  is  adopting  the 
rule  change  to  allow  18  GHz  low  power 
licensees  to  serve  federal  entities  as  end- 
users.  Allowing  federal  users  access  to 
18  GHz  low  power  systems  will  improve 
government  efficiency  and  productivity 
by  providing  access  to  reliable,  cost 
effective  LANs.  Allowing  access  to 
federal  users  will  not  adversely  affect 
service  quality  or  availability  of  wireless 


LANs  to  non-federal  users  including 
small  businesses.  18  GHz  systems  are 
low  power  and  re-use  significant 
spectrum  within  the  17.5  mile  radius 
covered  by  each  license.  This  produces 
high  capacity  systems  capable  of 
meeting  the  wireless  LAN 
communications  requirements  of  both 
non-federal  and  federal  users. 

Issues  Raised  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

3.  There  were  no  comments  submitted 
in  response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

Significant  Alternatives  Considered  and 
Rejected 

4.  All  significant  alternatives  have 
been  addressed  in  this  Report  and 
Order. 

List  of  Subiects  in  47  CFR  Part  94 

Communications  equipment.  Radio. 
Amendatory  Text 

Part  94  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  94— PRIVATE  OPERATIONAL 
FIXED  MICROWAVE  SERVICE 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows- 

Authority:  Sections  4,  303. 48  Stat.  1066, 
1082.  as  amended;  47  U.S.C  154  and  303, 
unless  otherwise  noted. 

2.  Section  94.17  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§94.17    Shared  UM  of  radio  station*  and 
the  offering  of  private  carrier 
communication*  *«rvie«. 

(a)«  *  • 

(1)  Persons  or  governmental  entities 
licensed  to  operate  radio  systems  on  any 
of  the  frequencies  set  out  in  §  94.61(b) 
may  share  such  systems  with,  or 
provide  private  carrier  service  to,  any 
eligible  for  licensing  under  this  part, 
regardless  of  individual  eligibility 
restrictions  enumerated  in  §  94.61(b). 
provided  that  the  communications 
carried  are  permissible  under  §  94.9.  In 
addition,  persons  or  governmental 
entities  licensed  to  operate  low  power 
systems  under  the  provisions  of  §  94.88 
may  share  such  systems  with,  or 
provide  private  carrier  services  to. 
Federal  Government  entities,  provided 
the  communications  carried  are 
permissible  under  §  94.9. 


Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[PR  Doc.  93-12021  Filed  5-21-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 
[Docket  No.  921185-3021] 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NCAA.  Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  aggregate  species  in  the  rock 
sole/"other  flatfish"  fishery  category  by 
operators  of  vessels  using  trawl  gear  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  because  the  1993  second 
seasonal  Pacific  halibut  bycatch 
mortality  allowance  for  the  trawl  rock 
sole/"other  flatfish"  fishery  category  in 
the  BSAI  has  been  reached. 
EFFECTIVE  DATES:  EffecUve  12  noon. 
Alaska  local  time  (A.l.t.),  May  21, 1993. 
through  12  noon.  A.l.t.  July  4. 1993. 
FOR  FURTHER  INFORMATION  COffTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  Fisheries 
Management  Division.  NMFS.  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFK  parts 
620  and  675. 

The  1993  Pacific  halibut  bycatch 
mortality  allowance  for  the  trawl  rock 
sole/"other  flatfish"  fishery  category, 
which  is  defined  at 
§675.21(b)(l)(iii)(B)(2).  is  588  metric 
tons  (mt);  the  second  seasonal 
apportionment  of  the  allowance  is  80  mt 
for  the  period  April  4,  1993,  through 
July  3, 1993  (58  FR  14524,  March  18. 
1993). 

The  Regional  Director  of  the  Alaska 
Region.  NMFS,  has  determined,  in 
accordance  with  §675.21(c)(l)(iv).  that 
the  second  seasonal  Pacific  halibut 
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bycatch  mortality  allowancs  Cor  tha 
trawl  rock  soIe/"other  flatfish"  fishery 
category  in  the  BSAI  has  been  reached. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  for  aggregate  species  in  the  rock 
»trfe/"other  flatfish"  fishery  category  by 
vessels  using  trawl  ge«r  in  the  BSAI 
fit)m  12  noon.  A.l.t.,  May  21, 1993, 
throwth  12  MMMB.  A.Lt^  July  4. 1993. 


Dueded  fishing  standard*  fnr 
applicable  gnr  type*  may  b«  found  in 
the  regulations  at  § 675.20(b). 

OaarificadoB 

This  action  te  taken  under  $675.21 
and  complies  with  E.0. 12291. 

List  of  Subjects  in  MCFR  Fart  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


r- 1*  U.&C.  latn  ttseg. 

Datmd:  May  t»,  1993. 
foe  P.  CTlWi 

Chief,  Ptans  and  Reg^tlations  Divisioa. 
Nationat Marine  Fisheries  Service. 
IFR  Doa  93-12230  Filed  5-20-93;  &45  anrf 
muma  coca  as«»  ai  u 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  futes  and  regulations.  The 
purpose  of  these  noHces  to  to  grve  Interested 
persons  an  opportunity  to  par«c<pate  in  tie 
nie  making  prior  to  the  adoption  of  the  f  nal 
nies. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RW  3150-AE17 

Emergency  Ptarming  Licensing 
RequifMncnU  (or  Independent  Spent 
Fuel  Storage  Facilities  (ISFSl)  and 
Monitored  Retrievable  Storage 
Facilities  (MRS) 

AOENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  NucJear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  provide,  as 
directed  by  the  Nuclear  Waste  Policy 
Act  of  1982,  for  the  emergency  planning 
lioensing  reqtiirements  fm  Independent 
Spent  Fuel  Storage  Facilities  (ISFSI)  and 
Mcnitored  Retrievable  Storage  Facilities 
(MRS).  The  proposed  amendments  are 
necessary  to  ensure  that  local 
authorities  will  be  notified  in  the  event 
of  an  accident  so  that  they  may  take 
appropriate  action.  The  proposed  rule  is 
intended  to  provide  a  level  of 
preparedness  at  these  bcilities  that  is 
consistent  with  NRC's  defense-in-depth 
philospophy. 

DATES:  Submit  comments  by  (August  9. 
1993).  Comments  received  afler  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  aWe  to 
assure  consideration  only  for  comnrtents 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
ATTN:  Docketing  and  Service  Branch. 
Deliver  comments  to  One  White  Flint 
North.  11555  Rockville  Pike.  Rockville. 
MD  between  7:30  a.m.  and  4:15  p.m. 
weekdays.  Copies  of  the  environmental 
assessment  and  findings  of  no 
significant  environmental  impact,  and 
comments  received  on  the  proposed 
rule  are  available  for  inspection  and 
copying  for  a  fee  at  the  NRC  PubKc 
Document  Room.  2120  L  Street.  NW.. 
Washington,  DC,  Lower  Level. 
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FOR  FURTHEII  WF0RMAT10N  CONTACT: 

Michael  T.  Jamgochian.  Office  of 
Nuclear  Regulatory  Rasaarch. 
Washington,  DC  20555,  Telephone  (301) 
492-3918. 

SUPPLHIENTARV  MFORMATION: 
Background 

On  May  27. 1986  (51  FR  19106). 
followring  Commission  approval,  the 
proposed  revision  to  10  CFR  part  72 
relating  to  licensing  requirements  for 
Independent  Spent  Fuel  Storage 
Facilities  (ISFSI)  and  Monitored 
Retrievable  Storage  Facilitiw  (MRS), 
including  requirements  for  emergency 
planning,  was  published  in  the  Federal 
Register  for  comment. 

On  November  30, 1988  (53  FR  31651). 
the  Commission  published  the  final  rule 
outlining  the  licensing  requirements  for 
ISFSI  and  MRS  but  reserved  tiie 
emergency  planning  licensii>g 
requirements  for  a  later  date.  This 
rulemaking  package  provides  these 
requirements. 

Discunion 

In  the  Federal  Register  Notice  (53  FR 
31651)  dated  November  30. 1988.  which 
published  the  final  regulations  outlining 
the  licensing  requirements  for  ISFSI  and 
MRS.  the  Commission  responded  to 
several  comments  relating  to  emergency 
planning  by  stating  that  the  basic 
concept  of  emergency  planning  in 
§  72.32  (§  72.19)  has  not  been  changed. 
None  of  the  respondents  provided  any 
additional  information  to  the  staff  or 
questioned  the  staff  analyses  such  as  to 
change  the  basis  for  the  staffs  approach 
to  emergency  planning  for  an  ISFSI  or 
an  MRS.  Moreover,  in  view  of  the 
relatively  passive  nature  of  facilities  for 
the  receipt,  handling,  and  storage  of 
spent  fuel  and  high-level  radioactive 
waste,  as  compared  to  operating  power 
reactors,  emergency  plans  for  ISFSI  and 
hflRS  need  not  be  equivalent  to 
emergency  plans  for  reactors. 

Since  the  proposed  revision  of  part  72 
was  published  for  comment  on  May  27. 
1986.  the  NRC  has  published  proposed 
amendments  to  10  CFR  parts  30.  40.  and 
70 '  which  would  require  certain  NRC 
fuel  cycle  and  other  radioactive 
materials  licensees  that  engage  in 
activities  that  may  have  the  potential  for 
a  significant  accidental  release  of  NRC 


'  PropoMd  niW  on  EmargMicy  PTapw8daM6  (or 
Fiiei  Cycl«  and  Other  lUdioactiv*  Material 
Licensees.  52  FK  12921.  April  20.  1987 


licensed  materials  to  establish  and 
maintain  approved  ametgency  plans  ior 
responding  to  such  accidents.  Altbou^ 
applicable  to  persons  licensed  under 
different  parts  of  the  Commission's 
regulations,  the  proposed  requirements 
for  eoMi^gency  plans  in  parU  30,  40.  and 
70  contain  similar  provisions  becaute 
they  are  designed  to  protect  the  public 
against  similar  radiological  hazards.  The 
proposed  revision  of  part  72  as 
published  for  Gomment  also  requires 
applicants  for  an  ISFSI  and  MRS  license 
to  submit  an  emergency  plan  (see 
§  72.32).  Although  the  texts  of  proposed 
§  72.32  and  the  parallel  provisions  of 
the  proposed  Emergency  Preparedness 
rule  are  not  identical,  these  provisions 
have  the  same  purpose  and  use  the  same 
approach.  In  both  cases,  the  proposed 
regulations  require  onsile  emergency 
planning  with  provisions  for  o^te 
emergency  response  in  terms  of 
coordination  and  communication  with 
offsjte  authorities  and  the  public.  It  is 
therefore  appropriate  that  in  both  cases 
these  requirements  should  be  expressed 
in  the  same  way. 

Until  the  Commission  promulgates 
the  Emergency  Preparedness  rule  in 
final  form,  it  is  not  possible  to  ascertain 
exactly  the  language  that  should  be 
used.  In  view  of  these  circumstances 
and  since  there  is  every  expectation  that 
this  period  of  uncertainty  will  be  of 
relatively  short  duration,  we  believe  the 
prudent  course  of  action  is  to  reserve 
§  72.32  (§  72.19).  Emergency  plan,  in  the 
final  rule  with  the  understanding  that 
the  text  of  this  section  will  be 
promulgated  in  final  form  as  a 
conforming  amendment  when  the 
Commission  adopts  and  promulgates 
the  final  Emergency  Preparedness  rule 
or  shortly  thereafter. 

On  April  7.  1989  (54  FR  14051).  the 
Commission  published  in  the  Federal 
Register  the  final  regulations  relating  to 
Emergency  Preparedness  for  Fuel  Cyde 
and  Other  Radioactive  Material 
Licensees  (10  CFR  part  70)  The 
requirements  for  part  70  licensees  stale 
that  Section  70.22(i){3)  Emergency  Plans 
submitted  under  Paragraph  (i)(l)(ii)  of 
this  section  must  iiMilude  the  following 
information: 

(i)  Facility  description.  A  brief 
description  of  the  licensee's  facility  and 
area  near  the  site. 

(ii)  Types  of  accidents.  An 
identification  of  each  type  of  radioactive 
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Oiaterials  accident  for  which  protective 
actions  may  be  needed. 

(iii)  Classification  of  accidents.  A 
classification  system  for  classifying 
accidents  as  alerts  or  site  area 
emergencies. 

(ivjDetection  of  accidents. 
Identification  of  the  means  of  detecting 
each  type  of  accident  in  a  timely 
manner. 

(v)  Mitigation  of  consequences.  A 
brief  description  of  the  means  and 
equipment  for  mitigating  the 
consequences  of  each  type  of  accident, 
including  those  provided  to  protect 
workers  onsite,  and  a  description  of  the 
program  for  maintaining  the  equipment. 

(vi)  Assessment  of  releases.  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(vii)  Responsibilities.  A  brief 
description  of  the  responsibilities  of 
licensee  personnel  should  an  accident 
occur,  including  identification  of 
personnel  responsible  for  promptly 
notifying  offsite  response  organizations 
and  the  NRC;  also  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan. 

(viii)  Notification  and  coordination.  A 
commitment  to  and  a  brief  description 
of  the  means  to  promptly  notify  offsite 
response  organizations  and  request 
offsite  assistance,  including  medical 
assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  facility,  and  some  equipment  will 
not  prevent  the  notification  and 
coordination.  The  licensee  shall  also 
commit  to  notify  the  NRC  operations 
center  immediately  after  notification  of 
the  appropriate  offsite  response       y 
organization  and  not  later  than  one  hour 
after  the  licensee  declares  an 
emergency. ' 

(ix)  Information  to  be  communicated. 
A  brief  description  of  the  types  of 
information  on  facility  status, 
radioactive  releases,  and  recommended 
protective  actions,  if  necessary,  to  be 
given  to  offsite  response  organizations 
and  to  the  NRC. 

(x)  Training.  A  brief  description  of  the 
frequency,  performance  objectives  and 
plans  for  the  training  that  the  licensee 
will  provide  workers  on  how  to  respond 
to  an  emergency  including  any  special 
instructions  and  orientation  tours  the 


'TheM  r«porting  requiraments  do  not  supen«de 
or  ral«aM  licensees  of  complying  with  (he 
requiremenU  under  Ihe  Emergency  Planning  and 
CoounuDity  Right-lo-Know  Act  of  1966.  title  HI. 
Pub.  L  99-499  or  other  state  or  federal  reporting 
requtremeola. 


Hcensee  would  offer  to  fire,  police, 
medical  and  other  emergency  personnel. 
The  training  shall  familiarize  personnel 
with  site-specific  emergency 
procedures.  Also,  the  training  shall 
thoroughly  prepare  site  personnel  for 
their  responsibilities  in  the  event  of 
accident  scenarios  postulated  as  most 
probable  for  the  specific  site,  including 
the  use  of  team  training  for  such 
scenarios. 

(xi)  Safe  shutdown.  A  brief 
description  of  the  means  of  restoring  the 
facility  to  a  safe  condition  after  an 
accident. 

(xii)  Exercises.  Provision  for 
conducting  quarterly  commimications 
(Jiecks  with  offsite  response 
organizations  and  biennial  onsite 
exercises  to  test  response  to  simulated 
emergencies.  Quarterly  communications 
checks  with  offsite  response 
organizations  must  include  the  check 
and  update  of  all  necessary  telephone 
numbers.  The  licensee  shall  invite 
offsite  response  organizations  to 
participate  in  the  biennial  exercises. 
Participation  of  offsite  response 
organizations  in  biennial  exercises 
although  recommended  is  not  required. 
Exercises  must  use  accident  scenarios 
postulated  as  most  probable  for  the 
specific  site  and  the  scenarios  shall  not 
be  known  to  most  exercise  participants. 
The  licensee  shall  critique  each  exercise 
using  individuals  not  having  direct 
implementation  responsibility  for  the 
plan.  Critiques  of  exercises  must 
evaluate  the  appropriateness  of  the  plan, 
emergency  procedures,  facilities, 
equipment,  training  of  personnel,  and 
overall  effectiveness  of  the  response. 
Deficiencies  found  by  the  critiques  must 
be  corrected. 

(xiii)  Hazardous  chemicals.  A 
certification  that  the  applicant  has  met 
its  responsibilities  under  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986,  title  III,  Public  Law 
99-499,  if  applicable  to  the  applicant's 
activities  at  the  proposed  place  of  use  of 
the  special  nuclear  material. 

(4)  The  licensee  shall  allow  the  offsite 
response  organizations  expected  to 
respond  in  case  of  an  accident  60  days 
to  comment  on  the  licensee's  emergency 

filan  before  submitting  it  to  NRC.  The 
icensee  shall  provide  any  comments 
received  within  the  60  days  to  the  NRC 
with  the  emergency  plan. 

Proposed  emergency  planning 
regulations  for  part  72  licensees  were 
published  on  May  27  1986  (51  FR 
19106),  proposing  to  require  the 
following: 

Section  72.19    Emergency  Plan 

An  application  to  store  spent  fuel  in 
an  ISFSl  or  to  store  spent  fuel  and  high- 


level  radioactive  u-aste  in  an  MRS  must 
include  plans  for  coping  with 
emergencies. 

(a)  An  emergency  plan  must  include 
the  following: 

(1)  A  brief  description  of  the 
licensee's  facility,  site,  and  area  near  the 
site; 

(2)  Identification  of  each  type  of 
accident  for  which  an  emergency 
response  may  be  needed; 

(3)  Identification  of  methods  for  the 
detection  of  approaching  an  accident 
condition; 

(4)  A  brief  description  of  methods  and 
equipment  for  mitigating  the 
consequences  of  accidents,  including 
those  provided  to  protect  workers  onsite 
against  radiation  hazards,  and  a 
description  of  the  program  for 
maintaining  the  equipment; 

(5)  A  brief  description  of  the  methods 
and  equipment  to  measure  and  assess 
accidental  releases  of  radioactive 
materials; 

(6)  A  brief  description  of  the 
responsibilities  of  licensee  personnel 
should  an  accident  occur,  including 
identification  of  personnel  responsible 
for  promptly  notifying  offsite  response 
organizations  and  the  NRC; 

(7)  A  brief  description  of  the  methods 
for  promptly  notifying  offsite  response 
organizations  and  requesting  assistance, 
including  medical  assistance; 

(8)  A  brief  description  of  the  types  of 
information  on  facility  status, 
radioactive  releases,  and  recommended 
actions,  as  appropriate  to  be  given  to 
offsite  response  organizations  and  to  the 
NRC; 

(9)  A  brief  description  of  any  special 
instructions  and  orientation  tours  the 
licensee  would  offer  to  fire,  police, 
medical,  and  other  emergency  response 
personnel; 

(10)  A  brief  description  of  the  means 
of  restoring  the  facility  to  a  safe 
condition  after  an  accident;  and 

(11)  Provisions  for  conducting  onsite 
quarterly  communications  checks  and 
biennial  drills  and  for  identifying  and 
correcting  deficiencies  in  the  plan. 

(b)  The  licensee  shall  allow  the  offsite 
response  organizations  expected  to 
respond  in  case  of  emergency  60  days  to 
comment  on  the  licensee's  emergency 
plan  before  submitting  the  plan  to  NRC 
for  approval.  The  licensee  shall  provide 
any  comments  that  have  been  received 
within  the  60  days  to  the  NRC  with  the 
emergency  plan. 

(c)  For  an  ISFSI  that  is  located  on  the 
site  of  a  nuclear  power  reactor  licensed 
for  operation  by  the  Commission,  the 
emergency  plan  required  by  10  CFR 
50.47  shall  be  deemed  to  satisfy  the 
requirements  of  this  section. 
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After  reviewing  the  proposed 
emergency  planning  requirements  for 
part  72  licensees  and  comparing  tbero  to 
♦he  final  emergency  planning 
requirements  for  part  70  licensees 
published  in  the  Federal  Ragiater  on 
April  7, 1989  (54  FH  14051).  the 
Commission  has  deteimined  that  they 
contain  similar  provisioas  because  they 
are  designed  to  protect  the  public 
against  similar  radiological  hazards.  The 
Commission  finds  that,  even  though 
these  provisions  are  not  entirely 
identical,  they  have  the  same  purpose 
and  use  the  same  approach.  In  both 
cases,  they  require  onsite  emergency 
planning  with  provisions  for  offsite 
emergency  response  in  terms  of 
coordination  and  communication  with 
offsite  authorities  and  the  public. 

As  a  result  of  the  above  evaluation, 
the  Commission  is  proposing  that  the 
emergency  planning  licensing 
requirements  for  part  72  licensees  be 
similar  to  those  requirements  already 
codified  in  10  CFR  70.22  for  other  part 
70  licensees.  Nonetheless,  the 
Commission  wishes  to  establish  unique 
provisions  in  the  emergency  planning 
requirements  for  ISFSI  facilities  versus 
MRS  facilities.  The  Commission 
anticipates  a  potential  need  for 
enhanced  emergency  planning 
requirements  appropriate  to  the  entire 
range  of  operations  which  may  be 
conducted  at  an  MRS  facility.  The 
Commission  acknowledges  that,  to  date, 
accidents  that  have  been  postulated  and 
analyzed  for  either  an  ISFSI  or  MRS 
would  result  in  similar  offsite  doses. 
The  analysis  of  potential  onsite  ar>d 
offsite  consequences  of  accidental 
releases  associated  with  the  operation  of 
an  ISFSI  is  contained  in  NUREG-1140. 
This  evaluation  shows  that  the 
maximum  dose  to  a  member  of  the 
public  offsite  due  to  an  accidental 
release  of  radioactive  materials  would 
not  exceed  1  rem  effective  dose 
equivalent  which  is  within  the  EPA 
Protective  Action  Guides  or  an  intake  of 
2  milligrams  of  soluble  uranium  (due  to 
chemical  toxicity). 

Thus  the  consequences  of  worst -case 
accidents  involving  an  ISFSI  located  on 
a  reactor  site  would  be  inconsequential 
when  compared  to  those  involving  the 
reactor  itself.  Therefore,  current  reactor 
emei^ency  plans  cover  all  at-reactor 
ISFSI's.  An  ISFSI  that  is  to  be  licensed 
for  a  stand-alone  operation  will  need  an 
emergency  plan  established  in 
accordance  with  the  proposed 
requirement  in  this  rulemaking. 
NUREG-1140  concluded  that  the 
postulated  worst-case  accident 
involving  an  ISFSI  has  iruignificant 
consequences  to  the  public  health  and 
safety.  Therefore,  the  proposed 


requirements  to  be  imposed  on  ISFSI 
hcensees  reflect  this  £act,  and  do  not 
mandate  formal  ofEsite  components  to 
their  onsite  emergency  plans. 

Siotilarly.  the  Commission  has 
conducted  an  analysis  of  potential 
onsite  and  offsite  consequences  of 
accidental  releases  associated  with  the 
operation  of  an  MRS.  The  analysis  is 
contained  in  NUREG-1092.  This 
evaluation  shows  that  the  maximum 
dose  to  a  member  of  the  public  offsite 
due  to  an  accidental  release  of 
radioactive  materials  would  likely  not 
exceed  1  rem  effective  dose  equivalent 
which  is  within  the  EPA  Protective 
Action  Guides  or  an  intake  of  2 
milligrams  of  soluble  uranium  (due  to 
chemical  toxicity).  Nonetheless,  the 
Commission  believes  it  appropriate  to 
require  enhanced  offsite  emergency 
planning  at  an  MRS  because  of  the 
broader  scope  of  activities  which  could 
be  peribrmed  at  such  a  facility,  in 
addition  to  the  handlirig  and 
repackaging  for  storage  of  large  numbers 
of  individual  fuel  bundles  (15,000 
Metric  Tons  Heavy  Metal  (MTHM)) 
which  involves  the  receipt,  inspection, 
and  transfer  of  several  thousand 
transport  casks,  MRS  operations  may 
also  encompass  the  consolidation  of  the 
stored  fuel  into  casks  for  subsequent 
geological  disposal  after  interim  storage. 
At  this  time  a  final  MRS  design  has  not 
been  selected.  The  MRS  may  be  a  large 
industrial  facility  equipped  to  handle 
the  loading,  unloading,  and 
decontaminating  a  large  number  of 
spent  fuel  shipping  containers  arriving 
by  both  truck  and  rail.  It  could  also 
include  fecilities  to  disassemble  the  fuel 
bundles  and  consolidate  that  fuel  into 
special  storage/transport  containers,  and 
facilities  to  handle  solidified  high-level 
waste.  Such  facilities  would  require  the 
equipment  necessary  to  treat  low-  and 
high-level  waste  generated  by  the  above 
operations.  It  is  also  possible,  however, 
for  an  MRS  facility  to  serve  primarily  as 
a  warehouse  operation,  limited  solely  to 
accepting,  storing  and  later  tran- 
shipping a  large  number  of  universal 
container  systems  (UCS)  of  the  type 
proposed  by  Virginia  Power.  Given  the 
uncertainties  in  the  design  and 
operation  of  the  MRS  (no  formal 
application  exists),  the  Commission 
believes  it  prudent  to  raise  the  level  of 
emergency  planning  to  include  some 
offsite  preparedness  should  operation  of 
an  MRS  present  accident  risks  in  excess 
of  those  analyzed  in  NUREG*  1140  and 
1092.  Because  the  level  of  threat  to  the 
public  health  and  safely  from  the  MRS 
may  exceed  that  from  an  ISFSI  the 
emergency  planning  requirements  for 
the  MRS  include  an  offsite  component. 


codified  within  that  section  of  the 
proposed  rule. 

To  achieve  this  goal,  the  proposed 
MRS  emergency  plan  requirements  are 
modeled  after  10  CFR  50.47(d).  The 
intent  of  this  section  was  to  mandate  a 
minimum  level  of  ofEsite  response 
capability  during  initial  reactor 
licensing  and  low  power  op>erations. 
This  same  minimum  level  of  response  is 
considered  appropriate  to  MRS 
operations. 

Because  much  of  the  language  needed 
to  achieve  this  level  of  offsite  protection 
has  already  been  codified  in  10  CFR  part 
50,  similar  language  is  included  within 
the  proposed  entergency  plan 
requirements  for  ao  MRS  (10  CFR 
72.32(bMl5)U-vi)). 

The  Commission  notes  that  for  both 
types  of  facilities  this  rulemaking  is  not 
required  in  order  to  provide  adequate 
safely  and  may  not  be  justified  based 
solely  on  a  comparison  of  the  costs  of 
implementing  these  regulations  to  the 
increase  in  public  health  and  safety. 
Rather,  the  Commission  believes  that  it 
is  justified  in  terms  of  safety 
enhancement  such  as  the  intangible 
benefit  of  being  able  to  assure  the  public 
that  local  authorities  will  be  notified  in 
the  event  of  an  accident  so  that  they 
may  take  appropriate  actions.  The  NRC 
feels  that  such  preparedness  is  prudent 
and  consistent  with  the  NRC's 
philosophy  of  defense-in-depth. 

Nonetheless,  the  Commission  wishes 
to  note  that  because  the  full  nature  and 
extent  of  operations  and  processes  that 
will  be  conducted  at  an  MRS  are  yet 
undefined,  the  public  is  requested  to 
comment  as  to  whether  an  offsite 
component  to  emergency  preparedness 
at  an  MRS  is  reasonable,  appropriate  or 
premature  at  this  time. 

It  is  the  Commission's  intention  that 
the  enclosed  proposed  part  72 
Emergency  Planning  requirements 
supersede  the  propcoed  Emergency 
Planning  requirements  published  on 
May  27,  1986  (51  FR  19106);  therefore, 
the  1986  proposed  amendments  are 
hereby  withdrawn. 

Submiasioo  of  Conuseats  on  Electronic 
Format 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  the  comment  letter  in 
electronic  format  on  5.25  or  3.5  inch 
computer  diskette;  IBM  PC/DOS  or  MS/ 
EXDS  format.  Data  files  should  be 
provided  in  WordParfact  formal  or 
unformatted  ASCII  code.  The  format 
and  version  should  be  identified  on  the 
diskette  external  label. 
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Finding  of  No  Significant 
EnTironmenlal  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment;  and 
therefore,  an  environmental  impact 
statement  is  not  required.  The  rule 
would  not  affect  the  probability  or  the 
size  of  accidental  radioactive  releases.  It 
might  in  some  cases  reduce  the  doses 
people  near  the  facility  site  could 
receive.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW..  Washington,  DC.  lower  level.  The 
environmental  assessment  and  finding 
of  no  significant  impact  are  contained  in 
§4.3  of  NUREG-1140,  "A  Regulatory 
Analysis  on  Emergency  Preparedness 
for  Fuel  Cycle  and  Other  Radioactive 
Material  Licensees."  Single  copies  are 
available  without  charge  upon  written 
request  h-om  NRC  Distribution  Section, 
Office  of  Administration,  USNRC, 
Washington,  DC  20555. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.e  3501  et seq). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  625  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  further  reducing 
reporting  burden,  to  the  Information  and 
Records  Management  Branch  (MNBB- 
7714),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
and  to  the  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019,  (3150-0132),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 


accident  scenarios  considered  by  the 
Commission  as  well  as  the  costs  and 
benefits  of  actions  considered.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  2120 
L  Street,  NW..  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
without  charge  upon  written  request 
from:  Distribution  Section,  Office  of 
Administration,  USNRC,  Washington, 
DC  20555. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  (5  U.S.C.  6059b). 
the  Commission  certifies  that  this  rule. 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

The  proposed  rule  would  require  the 
development  and  implementation  of 
emergency  plans  by  licensees  who  are 
authorized  to  possess  significant 
amounts  of  radioactive  material.  These 
companies  do  not  fall  within  the 
definition  of  a  small  business  found  in 
the  Small  Business  Act,  15  U.S.C.  632. 
or  within  the  small  business  size 
standards  set  forth  in  13  CFR  part  121. 
The  proposed  rule  will  affect  three  (3) 
licensees.  Two  licensees  hold  part  50 
licenses  and  are  required  to  comply 
with  the  provisions  respecting 
emergency  plans  set  out  in  part  50. 

Thus,  the  proposed  rule  would  not 
impose  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act  of  1980. 

Any  small  entity  affected  by  this 
regulation  which  determines  that, 
because  of  its  size,  it  is  likely  to  bear  a 
disproportionate  adverse  economic 
impact,  should  notify  the  Commission 
of  this  in  a  comment  that  indicates  the 
following: 

(a)  The  small  entity's  size  in  terms  of 
annual  income  or  revenue  and  number 
of  employees; 

(b)  How  the  proposed  regulation 
would  result  in  a  significant  economic 
burden  upon  the  small  entity  as 
compared  to  that  on  a  larger  entity; 

(cf  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  entity's  differing  needs  or 
capabilities. 

The  comments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  ATTN: 
Docketing  and  Service  Branch. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and  thus,  a 
backfit  analysis  is  not  required  for  this 
proposed  rule,  because  these 


amendments  do  not  involve  any 
provisions  which  would  irvipose  barkfits 
as  defined  in  §50.109  (n)n). 

List  of  SubjecU  inlO  O  k  Part  72 

Manpower  training  projjrams.  Nuclear 
materials.  Occupations'  s-fetyand 
health.  Reporting  and  rti  ordkeeping 
requirements.  Security  measures.  Spent 
fuel. 

For  the  reason  presen'.td  in  the 
preamble  and  under  the  iithority  of  the 
Atomic  Energy  Act  of  1054,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S  C.  553,  the  NRC 
is  proposing  to  adopt  tht  (oUowing 
amendments  to  10  CFR  part  72. 

PART  72— UCENSING 
REQUIREMENTS  FOP  THE 
INDEPENDENT  STORAGi:  OF  SPENT 
NUCLEAR  FUEL  AND  H-GH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citaiio:!  for  part  72  is 
revised  to  read  as  follows; 

Authority:  Sees.  51.  53.  h7  C'2, 63.  65,  69, 
81. 161. 182,  183,  184.  IRr.,  i  ,7. 189.  68  Staf. 
929,  930.  932.  933.  934. '.  iS.  -^48,  953.  954. 
955.  as  amended,  sec.  234  ;:.,  Stat.  444,  as 
amended  (42  U.S.C.  2071,  ;i073.  2077.  2092. 
2093.  2095.  2099.  2111.  2.:01 .    232,  2233, 
2234.  2236,  2237.  2238,  228:);  sec.  274,  Pub 
L  8(>-373.  73  Stat.  638,  b.'  .ir.snded  (42 
U.S.C.  2021);  sec.  201.  a?  i'l.spn  led.  202.  206. 
88  Stat.  1242.  as  amende;!,  i:^  1. 1246  (42 
U.S.Q  5841.  5842.  5846).  '►'ii'.!  L.  95-601,  sc< 
10,  92  Stat.  2951  (42  U.S.C  rSSl);  sec.  102. 
Pub.  L.  91-190.  83  Stat.  8'/<  ',  \2  U.S.C.  4332). 
sees.  131. 132. 133. 135. 137  141.  Pub.  L.  97- 
425,  96  Stat.  2229,  2230,  2    u'.  2241.  sec.  148. 
Pub.  L.  100-203. 101  Stat,  i  ;^!>-235  (42 
use.  10151. 10152, 1015  .    1C157.  10161. 
10168). 

Serfion  72.44(g'  "Iso  iss-.      under  socs. 
142(b)  and  148(c).  (d).  Pub  :    i 00-203, 101 
Staf.  1330-232, 1330-236  '       J.S.C.  10162 
(b),  10168  (c),  (d)).  Section  72  46  also  issued 
under  sec.  189,  68  Stat.  9b5  '42  U.S.C.  2239): 
sea  134,  Pub.  L  97-425,  96  S;al.  2230  (42 
U.S.C.  10154).  Section  72.r'f.<i)  also  issued 
under  sec.  145(g).  Pub.  L.  l'K>-203: 101  Stat. 
1330-235  (42  U.S.C.  lOie.^o;!).  Subpart  |  also 
issued  under  sees.  2(2).  2{ih).  2(19),  117(a). 
141(h).  Pub.  L  97-425.  96  .Si  .t.  2202,  2203, 
2204.  2222.  2244  (42  U.S.C   .0101,  10137(a), 
10161(h],  subparts  K  and  L  ^re  also  issued 
under  sec.  133.  96  Slat.  2230  (42  U.S.C. 
10153)  and  218(a).  96  Stat.  .252  (42  U.S.C.^ 
10198). 

2.  In  §  72.32  paragraphs  (a)  and  (b)  are 
added  to  read  as  follows: 

§72.32    Emergenqf  Plan. 

(a)  Each  application  for  an  ISFSI  (that 
is  not  located  on  the  site  of  a  nuclear 
power  reactor  or  that  is  located  on  the 
site  of  a  nuclear  power  reactor  which 
does  not  have  an  operating  license)  that 
is  licensed  under  this  part  must  be 
accompanied  by  an  Emergency  Plan  that 
includes  the  following  wiiormation: 


IMI 
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(1)  Facility  description.  A  brief 
description  of  the  licensee's  facility  and 
area  near  the  site. 

(2)  Types  of  accidents.  An 
identification  of  each  type  of  radioactive 
materials  accident  for  which  protective 
tctions  may  be  needed. 

(3)  Classification  of  accidents.  A 
classification  system  for  classifying 
accidents  up  to  an  alert. 

;  (4)  Detection  of  accidents. 
Identification  of  the  means  of  detecting 
an  accident  condition. 

(5)  Mitigation  of  consequences.  A 
brief  description  of  the  means  of 
mitigating  the  consequences  of  each 
type  of  accident,  including  those 
provided  to  protect  workers  onsite,  and 
a  description  of  the  program  for 
maintaining  the  equipment. 

(6)  Assessment  of  releases.  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(7)  Responsibilities.  A  brief 
description  of  the  responsibilities  of 
licensee  p)ersonnel  should  an  accident 
occur,  including  identification  of 
personnel  responsible  for  promptly 
notifying  offsite  response  organizations 
and  the  NRC;  also  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan. 

(8j  Notification  and  coordination.  A 
commitment  to  and  a  brief  description 
of  the  means  to  promptly  notify  offsite 
response  organizations  and  request 
offsite  assistance,  including  medical 
assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  facility,  and  some  equipment  will 
not  prevent  the  notification  and 
coordination.  The  licensee  shall  also 
commit  to  notify  the  NRC  operations 
center  immediately  after  notifications  of 
the  appropriate  off^site  response 
organizations  and  not  later  than  one 
hour  after  the  licensee  declares  an 
emergency. ' 

(9)  Information  to  be  communicated. 
A  brief  description  of  the  types  of " 
information  on  facility  status; 
radioactive  releases,  and  recommended 
protective  actions,  if  necessary,  to  be 
given  to  offsite  response  organizations 
and  to  the  NRC 

(10)  Training.  A  brief  description  of 
the  training  the  licensee  will  provide 
workers  on  how  to  respond  to  an 


'  These  reporting  requirements  do  not  supersede 
or  release  licensees  of  complying  with  the  " 
requirements  under  the  Emergency  Planning  and 
Coramunity  Right-lo-Know  Act  of  1««6.  title  11!. 
Public  Law  99-499  or  other  stale  or  federal 
reporting  requirements. 


emergency  and  any  special  instructions 
and  orientation  tours  the  licensee  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel. 

(11)  Safe  Condition.  A  brief 
description  of  the  means  of  restoring  the 
facility  to  a  safe  condition  after  an 
accident. 

(12)  Exercises,  (i)  Provisions  for 
conducting  semiannual 
communications  checks  with  offsite 
response  organizations  and  biennial 
onsite  exercises  to  test  response  to 
simulated  emergencies.  Radiological/ 
Health  Physics,  Medical,  and  Fire  Drills 
should  be  conducted  semiannually. 
Semiannual  communications  checks 
with  offsite  response  organizations  must 
include  the  check  and  update  of  all 
necessary  telephone  numbers.  The 
licensee  shall  invite  offsite  response 
organizations  to  participate  in  the 
biennial  exercises. 

(ii)  Participation  of  offsite  response 
organizations  in  biennial  exercises 
although  recommended  is  not  required. 
Exercises  must  use  scenarios  not  known 
to  most  exercise  participants.  The 
licensee  shall  critique  each  exercise 
using  individuals  not  having  direct 
implementation  responsibility  for  the 
plan.  Critiques  of  exercises  must 
evaluate  the  appropriateness  of  the  plan, 
emergency  procedures,  facilities, 
equipment,  training  of  personnel,  and 
overall  effectiveness  of  the  response. 
Deficiencies  found  by  the  critiques  must 
be  corrected. 

(13)  Hazardous  chemicals.  A 
certification  that  the  applicant  has  met 
its  responsibilities  under  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986,  title  III,  Public  Law 
99-499,  if  applicable  to  the  applicant's 
activities  at  the  proposed  place  of  use  of 
the  special  nuclear  material. 

(14)  The  licensee  shall  allow  the 
offsite  response  organizations  expected 
to  respond  in  case  of  an  accident  60 
days  to  comment  on  the  licensee's 
emergency  plan  before  submitting  it  to 
NRC.  The  licensee  shall  provide  any 
comments  received  within  the  60  days 
to  the  NRC  with  the  emergency  plan. 

(15)  In  order  to  assure  for  potential 
offsite  assistance  the  review  of  an 
applicant's  emergency  plans  shall 
include  arrangements  for  requesting  and 
effectively  using  offsite  assistance  on 
site  have  been  made,  arrangements  to 
accommodate  State  and  local  staff  at  the 
licensee's  near-site  emergency  facility 
have  been  made,  and  other 
organizations  capable  of  augmenting  the 
planned  onsite  response  have  been 
identified. 

(16)  Arrangements  made  for  providing 
information  to  the  public. 


(b)  Each  application  for  an  MRS  that 
is  licensed  under  this  part  must  be 
accompanied  by  an  Emergency  Plan  that 
includes  the  following  information: 

(1)  Facility  description.  A  brief 
description  of  the  licensee's  facility  and 
area  near  the  site. 

(2)  Types  of  accidents.  An 
identification  of  each  type  of  radioactive 
materials  accident  for  which  protective 
actions  may  be  needed. 

(3)  Classification  of  accidents.  A 
classification  system  for  classifying 
accidents  as  alerts  or  site  area 
emergencies.' 

(4)  Detection  of  accidents. 
Identification  of  the  means  of  detecting 
an  accident  condition. 

(5)  Mitigation  of  consequences.  A 
brief  description  of  the  means  of 
mitigating  the  consequences  of  each 
type  of  accident,  including  those 
provided  to  protect  workers  onsite,  and 
a  description  of  the  program  for 
maintaining  the  equipment. 

(6)  Assessment  of  releases.  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(7)  Responsibilities.  A  brief 
description  of  the  responsibilities  of 
licensee  personnel  should  an  accident 
occur,  including  identification  of 
personnel  responsible  for  promptly 
notifying  offsite  response  organizations 
and  the  NRC;  also  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan. 

(8)  Notification  and  coordination.  A 
commitment  to  and  a  brief  description 
of  the  means  to  promptly  notify  offsite 
response  organizations  and  request 
offsite  assistance,  including  medical 
assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  facility,  and  some  equipment  will 
not  prevent  the  notification  and 
coordination.  The  licensee  shall  also 
commit  to  notify  the  NRC  operations 
center  immediately  after  notifications  of 
the  appropriate  offsite  response 
organizations  and  not  later  than  one 
hour  after  the  licensee  declares  an 
emergency.' 


""  Site  Area  emergency  means  events  may  occur, 
are  in  progress,  or  have  occurred  that  could  lead  to 
signincanl  release  of  radioactive  material  and  that 
could  require  a  response  by  offsite  response 
organizations  to  protect  persons  offsite. 

^  These  reporting  requirements  do  not  supersede 
or  release  licensees  of  complying  with  the 
requirements  under  the  Emergency  Planning  and 
Community  Right-lo-Know  Act  of  19»6.  title  III. 
Public  Law  99-499  or  other  stale  or  federal 
reporting  requirements. 
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f9)  Inferrnatkm  to  be  comiiofiieatad. 

A  brief  descriptran  of  the  types  of 
ioforaiation  on  fociUty  status; 
radioective  feleases,  and  recommencted 
protectiira  ictione,  if  necessary,  to  be 
given  to  ofllsite  response  organizations 
and  to  the  NRC 

(10)  TrainiBg.  A  brief  deschptioo  of 
the  traiiiing  the  ticesisee  will  provide 
workers  oa  how  to  respond  to  an 
emergency  and  any  special  instructions 
and  orientation  tours  the  licensee  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel. 

(11)  Safe  Condition.  A  brief 
description  of  the  toeans  of  restoring  the 
facility  to  a  safe  condition  after  an 
accident. 

(12)  Exercises.  Ci)  Provisions  for 
conducting  quarterly  communications 
checks  with  oHisite  response 
organizations  and  annual  onsite 
exercises  to  test  response  to  simulated 
emergencies.  Radiological/Health 
Physics,  Medical,  and  Fire  Drills  should 
be  held  semtannuaiiy.  Quarterly 
communications  checks  with  offsite 
response  organizations  must  include  the 
check  and  update  of  all  necessary 
telephone  Duoabers.  The  licensee  shall 
invite  o%ita  response  organizations  to 
participate  in  the  annual  exercises. 

(ii)  Participation  of  offsite  response 
organizations  in  annual  exercises 
although  recommended  is  not  required. 
Exercises  must  use  scenarios  not  known 
to  most  exercise  participents.  The 
licensee  shall  critique  each  exercise 
using  individuals  not  having  direct 
implementation  responsibility  for  the 
plan.  Critiques  of  exercises  must 
evaluate  the  appropriateness  of  the  plan, 
emergency  procedures,  facilities, 
equipment,  training  of  personnel,  and 
overall  efEactiveaess  of  the  raspoose. 
Deficiencies  found  by  the  critiques  must 
be  corrected. 

(13)  Hazardous  chemicals.  A 
certification  that  the  applicant  has  met 
its  responsibilities  under  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  19fi6.  title  III.  Pxjijlic  Law 
99-499.  if  applicable  to  the  applicant's 
activities  at  the  proposed  place  of  use  of 
the  special  nuclear  material. 

(14)  The  licensee  shall  allow  the 
onsite  response  organizations  expected 
to  respond  in  case  of  an  accident  60 
days  to  comment  on  the  licensee's 
emergency  plan  before  submitting  it  to 
NRC  The  licensee  shall  provide  any 
comments  received  within  the  60  days 
to  the  MRC  vrith  the  emergency  plan. 

(15)  Review  of  applicant's  emergency 
plans  shall  inchide  the  foitowing  for 
potential  olbite  assistance: 

(i)  Arran^ments  for  requesting  and 
effectiv^y  using  offsite  assistance  oo 
site  have  been  made,  arrangements  to 


accommodate  State  aad  k>c»l  staff  at  the 
licensee's  neer-site  emergency  facility 
have  been  made,  and  other 
organizations  capable  of  augmenting  the 
planned  onsite  response  have  been 
identified. 

(ii)  ProvisierK  exist  for  prompt 
communications  among  principe) 
response  organizations  to  o^ite 
emergency  personnel  who  would  be 
resfMifMling  onsite. 

(iii)  Acfequate  emergency  focilities 
and  equipment  to  support  the 
emergency  response  onsite  are  provided 
and  maintained. 

(iv)  Adequate  methods,  systems,  and 
equipment  for  assessing  and  monitoring 
actual  or  potential  consequences  of  a 
radiological  emergency  condition  are 
availaM^. 

(v)  Arrangements  are  made  for 
medical  services  for  contaminated  and 
injured  onsite  individuals. 

(vi)  Radiological  Emergency  Response 
Training  has  been  made  available  to 
those  offsite  who  may  be  called  to  assist 
in  an  emergency  onsite. 

(16)  Arrangements  made  to  provide 
informaticm  to  the  oubt'c. 


Dated  at  Rockvitle,  Maryrand.  this  17th  day 
of  May.  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Samuel  |.  Chilk, 
Secretary  of  the  Commission. 
IFR  Doc.  93-12095  Filed  5-21-93;  8:45  ami 
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DEPARTMEKT  OF  TRANSPORT ATIOM 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Dockel  No.  »3-NI»-17-AO) 

Airworthinesa  DiractJveu;  Aerospatiale 
Model  ATR42  and  ATR72  Series 
Alrpianea 

AGENCr:  Federal  Aviation 

Administration,  EXJT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRMl 

SUMUARY:  This  docxtment  proposes  the 
supersedttre  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Model 
AerospatfaJe  Model  ATR42  and  ATR72 
series  airplanes,  that  currently  requires: 
(1)  Inspections  to  detect  defscts  in  the 
aileron  contnrf  system  and  repair  or 
replacenrjent  of  (tefectrve  parts;  (2)  Right 
checks  and  grouml  inspections  of 
certain  airplanes;  (3)  a  revision  to  the 
FAA-approved  Airplane  Flight  Manual 
(AFM);  and  (4)  instatlafion  of  a  warning 


placard  to  prohibit  use  of  roll  trim  in 
certain  situations.  This  action  wonW 
require  replacement  of  the  automatic 
flight  contrcH  system  (AFCS)  co«aptiter 
with  a  new  AFCS  computer  and 
modification  of  its  wiring,  which,  when 
accomplished,  would  terminate  the 
requirements  for  an  AFM  revision  and 
a  warning  placard.  This  proposal  is 
prompted  by  the  development  of  a  new 
AFCS  computer  and  modification  of  its 
wiring.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
severely  reduced  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
July  19, 1993. 

AODAESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-Nl*!- 
17-AD,  1601  Lind  Avenue,  SW., 
Rent  on,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  pjn., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  teiefihoQe 
(206>  227-1112;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wlTl  be  available,  both  before 
and  after  the  cloeing  date  for  comments, 
in  the  Rules  Docket  for  examinatitm  by 
interested  persons.  A  report 
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summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-17-AD,  1601  Und  Avenue, 
SW.,  Ronton.  Washington  98055-4056. 

Discussion 

On  January  23, 1991,  the  FAA  issued 
AD  90-26-52,  Amendment  39-6880  (56 
FR  4532.  February  5, 1991),  to  require: 
(1)  Repetitive  detailed  visual 
inspections  to  detect  defects  in  the 
aileron  control  system  and  repair  or 
replacement,  if  necessary;  (2)  flight 
checks  and  ground  inspections  of 
certain  airplanes;  (3)  a  revision  to  the 
FAA-approved  Airplane  Flight  Manual; 
and  (4)  installation  of  a  warning  placard 
to  prohibit  use  of  roll  trim  in  certain 
situations.  That  action  was  prompted  by 
reports  of  roll  departures  at  r::anual 
disconnection  of  the  autopilot.  The 
requirements  of  that  AD  are  intended  to 
prevent  severely  reduced  controllability 
of  the  airplane. 

Since  tne  issuance  of  that  AD.  the 
manufacturer  has  developed  an 
improved  automatic  flight  control 
system  (AFCS)  computer  that 
incorporates  design  improvements  and  a 
wiring  modification  that  improves  roll 
out-of-trim  indications  and  eliminates 
the  risk  of  roll  trim  command,  which 
would  accentuate  the  out-of-trim 
condition.  Bad  bearings  in  the  aileron 
control  system,  incorrect  rudder  tab 
settings,  and  severe  out-of-trim 
conditions  masked  by  the  autopilot, 
could  result  in  severely  reduced 
controllability  of  the  airplane. 

Aerospatiale  has  issued  Service 
Bulletins  ATR42-22-0015.  Revision  1 
(for  Model  ATR42  series  airplanes),  and 
ATR72-22-1004.  Revision  1  (for  Model 
ATR72  series  airplanes),  both  dated 
March  6, 1992,  that  describe  procedures 
for  replacement  of  the  AFCS  computer 
with  a  new  AFCS  computer  that 
incorporates  design  improvements. 
Aerospatiale  has  also  issued  Service 
Bulletins  ATR42-27-0058,  Revision  1, 
dated  February  27. 1992  (for  Model 
ATR42  series  airplanes),  and  ATR72- 


27-1019,  Revision  1.  dated  March  20, 
1992  (for  Model  ATR  series  airplanes), 
that  describe  procedures  for 
modification  of  the  wiring.  This 
modification  would  improve  roll  out-of- 
trim  indications  and  eliminate  the  risk 
of  roll  trim  command,  which  would 
accentuate  the  out-of-trim  condition. 
The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
classified  these  service  bulletins  as 
mandatory  and  issued  Airworthiness 
Directives  91-238-009(B)  and  91-237- 
044(B),  both  dated  October  30.  1991.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  French  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  French 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  90-26-52  to  require 
replacement  of  the  AFCS  computer  with 
a  new  AFCS  computer  and  modification 
of  its  wiring,  which,  when 
accomplished,  would  terminate  the 
requirements  for  an  AFM  revision  and 
a  warning  placard.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously.  This  proposal 
would  continue  to  require:  (1) 
Repetitive  detailed  visual  inspections  to 
detect  defects  in  the  aileron  control 
system  and  repair  or  replacement,  if 
necessary;  (2)  flight  checks  and  ground 
inspections  of  certain  airplanes;  (3)  a 
revision  to  the  FAA-approved  Airplane 
Flight  Manual;  and  (4)  installation  of  a 
warning  placard  to  prohibit  use  of  roll 
trim  in  certain  situations. 

The  FAA  estimates  that  99  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  126  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 


U.S.  operators  is  estimated  to  be 
$686,070.  or  $6,930  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
4>roposed  requirements  of  this  AD 
action. 

"Hie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 

!>rop)osal  would  not  have  sufficient 
ederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S39.13    [AnMndwq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6880  (56  FR 
4532,  February  5. 1991).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Aerospatiale:  Docket  93-NM-17-AD. 

Supersedes  AD  90-26-52,  Amendment 

39-6880. 
Applicability:  All  Model  ATR42  and 
ATR72  series  airplanes.  certiFicated  in  any 
category. 
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Compliamcr:  Raquiratl  as  indicstBd.  unlBas 
aci.iBB|il'nhiiit  praviousty. 

Note  1:  Pw^^  (b)  of  thia  AD  restates 
the  requiiaaaal  fee  rapctUiva  inafiacUtw* 
containad  ia  pang;«ph  b.  of  AD  9(K2e-U. 
The  ^nt  hispectlon  required  by  this  AD  must 
be  performed  within  the  specified  repetitive 
inspection  hitervai  after  tbe  last  inspection 
patfaia>ad  ta  accardaBO  with  paragraph  K  of 
AD  90-26-52. 

Nalaa:  Paragrapbs  ^>,  (c),  fd).  nd  (e>of 
this  AD  raalate  die  raquinniMita  of 
par^apte  a.,  c.  d.  hmI  «.  a<  AD  90-26-62. 
As  aHowad  by  tb*  pbraaow  "uolasa 
accompliahna  prsviouslyr  if  tba 
requirementj  of  paragraphs  a.>c,  d..  and  a. 
of  AD  90-26-52  have  been  ac«Hnpr»shed 
previously,  paragraphs  ta),  (c),  (dT,  and  (e)  of 
this  AD  do  not  reqaire  that  they  b«  repeated. 

To  prwent  sevarety  reduced  controfMiitity 
of  tha  airpiaaei,.  ai  riainiHitk  the  following: 

(a)  Withia  ««  houra  aftar  Fabrwary  19. 1991 
(the  alfactiva  date  of  AD  90-2A-52. 
Amendmaot  a»-6880).  accompiisb  the 
requirements  of  para^apba  UKl)  wd  Ca)(2] 
of  this  AD. 

(1)  Add  the  following  to  the  Limitations 
Section  of  th«  FAA-approved  Airpiane  Fhght 
Msimm)  (AFM>  Hid  notify  ail  craw  members. 
This  auy  be  accompRshed  by  inserting  a 
copy  of  this  AD  tn  the  AFM. 

Uae  of  lolt  toia  in  ciicass  of  pints  or  minus 
out  week  (oaa  ikit)  «rtth  rim  autopilot  engaged 
is  probibted  esicapl  for  as  engin*  foikv* 
condition.. 

(2)  IbsUU  a  waraiag  placard  in  the  cockpH 
in  fiill  viaw  of  tlia  pilot  and  copilot,  which 
states: 

Warning — Do  not  exceed  plus  or  minus 
one  unit  (oo*  DGfT)  of  n>l)  trim  with  tlio 
autopilot  engaged  except  lor  an  engine  failure 
condition. 

(b)  Priw  to  the  accumulation  of  1 ,000  total 
hours  time-in-sacvic«  oa  Uw  airpkna,  or 
within  30  hours  time-in-servics  after 
February  19. 1991  (the  effective  date  of  AD 
90-26-52.  Amendment  39-6880),  whichever 
occurs  laler.  and  thocaeflec  at  intervals  aot  Id 
excsod  \JUKi  hours  time-bi-sarvica. 
accomplish  the  fci^lowing; 

(1)  C}pen  all  inspection  plates  ia  the  wvng 
which  provide  acress  to  the  aileron  control 
system;  perform  a  detailed  iaspectios  of  the 
aileron  control  system  in  accordaace  with  the 
manufocturer's  Maintenance  Manual  and 
verify  tlMt  there  is  freedom  of  moveiBMit 
without  binding:  awl.  for  the  Model  ATK42. 
verify,  in  accordance  with  Aerospatiale 
Service  BuUetin  AT142-27-0022,  Revision  1, 
dated  April  14,  >98«,  that  there  is  no  free 
play  in  excess  of  tolerancfis  specified  in  the 
service  bulletin. 

(2)  Perform  a  detailed  visual  Inspection  of 
all  beariags  of  ttM  aileron  control  system 
located  in  the  wings  for  proper  operatioa  and 
the  absence  of  pfaysicai  defects. 

(3)  If  any  diaci^pancy  ia  fotwd.  prior  Id 
further  flight,  repair  or  replace  aay  defective 
part  with  a  serviceable  part,  or  otherwise 
correct  the  discrepancy,  in  accordance  vrith 
the  Maaufccturer's  Maintenance  Vtamia). 

(c)  For  airplanes  on  which  the  mdder  and/ 
or  elevator  tab  rods  haw  been  leptaced  in 
accordanca  witb  Aaroepatiala  Sereica 
Bulletin  ATR42-27-0046.  dated  )una  tt. 


19901  or  ATE(Z-27-0049.  dated  September 
14. 1900  C&a  Modal  ATR42  series  airplaoes); 
or  Aerospatiale  Service  Bullatia  ATR72-27- 
1008.  dated  June  11. 1990.  or  ATR72-a7- 
1012.  dated  October  29. 1990  (for  Model 
ATR72  series  airplanes);  as  applicable, 
accomplish  the  foflowfng: 

(1 )  ff  either  of  the  conditione  spwcified  in 
paragraph  (cKlKi)  or  (cKl)|i>)  of  this  AD 
appky.  within  IS  darys  after  February  19.  t991 
(the  effective  dale  of  AO  90-26-SZ. 
Amencbnent  39-6880),  perfona  a  Bight  check 
in  accordance  with  paragraph  C  of 
Aerospatiale  Service  Bulletin  ATR42-27- 

0050  (for  Model  ATR42  series  airplanes]  or 
ATR72-27-T013  (for  Model  ATR72  series 
airplenes),  both  dated  November  22,  1990,  as 
applicable.  The  flight  check  must  not  be 
(Htrformed  during  comnterciel  (tight 

(i)  If,  as  a  result  of  the  flight  check  ceqaired 
by  tekegnphic  AD  T90-24-5t  (issued 
November  16,  t99C^  the  trim  settings  were 
dateraiiaed  to  be  outside  the  acceptable 
values  specified  in  the  tele^aphic  AI>,  or 

lit]  If  that  fli^l  check  has  aot  been 
accomplished  as  of  February  19, 1991  (the 
effective  date  of  AD  90-26-52.  Amendment 

(2)  Ff  on©  or  more  of  the  trim  indications 
are  out  of  tolanmce,  repair  prior  to  further 
flight,  in  accordance  with  a  method  apprtwec 
by  the  Manager.  Stendardizatiaa  Branch, 
ANM-113,  FAA.  Transport  Airptane 
Directorate; 

(3)  if  the  flight  check  raquind  by  paragraph 
C  of  lelagrapbic  AD  T90-24-S1  has  been 
performed,  and  the  trim  settings  were  within 
the  acceptable  values  specified  in  that 
telegraphic  AD,  no  ftirther  action  is  required 
by  this  paragraph. 

(d)  For  airplanes  on  %vhich  the  rudder  tab 
rods  have  been  laplaced  in  accordance  with 
Aerospatiale  Service  Bttltetin  ATR42-27- 
0046,  dated  June  11,1 990.  or  ATR42-a7- 
0040,  dated  September  14, 1990  (for  Model 
ATIiil  series  airplanes);  or  Aerospatiale 
Service  Bulletin  ATR72-27-1008,  dated  )une 
11, 1990.QI  ATR72-27-1012,  dated  October 
29. 1990  (for  Model  ATR72  series  airplanes): 
as  applicable: 

(1)  Within  7  days  aftet  February  19. 199t 
(the  effective  date  of  AD  90-26-52, 
Amendment  39-6880).  p>erf(M7n  a  ground 
Inspectioa  to  detect  incorrect  rudder  and 
trim  tab  settings,  in  accordance  with 
Aeroepatiale  Service  Bulletins  ATR42-27- 

0051  tfor  liodel  ATR42  sertes  airpkaes^  and 
AT72-27-Qai4  (fbi  Model  ATR72  series 
airplanes),  both  dated  November  22. 1990.  as 
applicable. 

(2)  If  any  discrepancy  Is  (bund,  prior  to 
further  flight,  repair  or  replace  the  defective 
part  rn  aerordance  %idth  the  applicable 
service  bulletin. 

(e)  Within  10  days  after  accomplishing  the 
Inspocticms  required  by  paragraphs  (b),  (c), 
and  (d)  of  this  AD.  submit  a  written  report 

of  all  defects  to  tha  Manager,  Standardisation 
Branch.  ANM-113.  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  fax  nuiri)er  (206) 
227-1320.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB>  under  the 
provision*  of  like  Paperwork  Redaction  Act  ef 


1960  (44  USil  3SOt  *«  set};)  sad  have  1 
assigned  0MB  Control  Number  2120-0066. 

(0  Withia  1 2  months  aiker  die  efiiactive 
date  of  this  AD,  replace  the  automatic  Qighl 
control  system  (AFCS)  computer  with  a  new 
AFCS  computer  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-22- 
0015.  Revision  1  (for  Model  ATR42  series 
airplanes):  or  Aerospetiate  Service-  Bulletin 
ATR72-22-10O4,  Revioioo.  1  (tor  Mo<W 
ATR72  series  airplanes),  botii  dated  k4arch  6, 
199i2;  and  modify  the  wiring  in  accordance 
with  Aerospatiale  Service  Bulleba  ATR42- 
27-0058,  Revision  1.  dated  Februvy  27, 1992 
(for  Model  ATR42  series  airplanes);  or 
Aerospatiale  Sen^ice  BuDatin  ATR72-27- 
1019.  Revision  1.  dated  March  20, 1992  (for 
Model  ATR72  series  airpklacesl. 

(g)  Following  accon»plishment  of  the 
replacement  of  the  APCS  computer  and  the 
modification  of  the  wiring  required  by 
paragraph  (I)  of  this  AO,  tha  changes  to  the 
flight  manual  and  the  placard  caquired  by 
paragraph  (a)  of  this  AD  may  be  removed. 

(h)  An  alternative  method  of  compKsnce  or 
ad)usliaent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princfpel  Maintenance 
Inspector,  who  may  add  comments  sad  then 
send  it  to  the  Manager,  Standardnatkm 
Branch,  AN\f-n  3. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(i)  Special  flight  permits  m»y  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  IS, 
1993. 

Darrell  M.  Pederson, 
Acting  hdanag^,  Ttanspozt  Akplaae 
Dinctomte,  Aircmfl  Certification  Service. 
|FR  Doc  93-12169  Filed  5-21-93;  8:45  ami 
BHJuma  COOK  «ew  t»  p 


14  CFR  Part  39 

[Dockrt  No.  M  MM  44  JtDt 

Airworthiness  Directives;  AirtMie 
Industrie  IModet  A3QO-«00  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Sufwlemental  notice  of 
proposed  ruremaking;  reopening  of 
coimnent  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  aU  Airbus  Industrie 
Mode)  A30O-60O  series  airplanes,  that 
would  have  required  inspections  to 
detect  cracka  in  ttie  center  spar  seaKng 
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angles  ad)acent  to  the  pylon  resr 
attachment,  cold  work,  and  repUcen>ent 
of  any  cracked  parts;  and  inspections  to 
detect  cracks  in  the  adjacent  hutt  strap 
and  skin  panel,  and  repair,  If  necessary. 
That  proposal  was  prompted  by  reports 
of  cracks  in  the  vertical  wrf)  of  the 
center  spar  sealing  angles  of  the  wing. 

This  action  revises  the  proposed  rule 
by  clarifying  the  proposed  InspectitHi 
requirements.  For  certain  airplanes,  this 
action  would  also  revise  the  initial 
inspection  thresholds  and  repetitive 
in^>ection  intervals.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  crack  formation  in 
the  sealing  angles;  such  cracks  could 
rupture  and  lead  to  subsequent  crack 
formation  in  the  bottom  skin  of  the 
wing,  resulting  in  reduced  structural 
integrity  of  the  center  spar  section  of  the 
wing. 

DATES:  Comments  must  be  received  by 
Julys.  1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
44-AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  m 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATIOH  CONTACT:  Greg 
Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fex  (206)  227-1320. 

SUPPLEMENTARY  MTORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
prcmosed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  oveiall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comraenters  wdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  res{)onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-44-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
92-NM-44-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  all  Airbus  Industrie  Model  A300-600 
series  airplanes,  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  December  22. 1992  (57  FR 
60743).  That  supplemental  NPRM 
would  have  required  repetitive  high 
frequency  eddy  current  (HFEC) 
inspections  to  detect  cracks  in  the 
center  spar  sealing  angles  adjacent  to 
the  pylon  rear  attachment,  cold  work, 
and  replacement  of  any  cracked  parts. 
That  supplemental  NPRM  would  also 
have  added  inspections  to  detwi  cracks 
of  the  adjacent  butt  strap  and  skin 
panel,  and  repair,  if  necessary.  That 
supplemental  NPRM  was  prompted  by 
reports  of  cracks  in  the  vertical  web  of 
the  center  spar  sealing  angles  of  the 
wing.  That  condition,  if  not  corrected, 
could  result  in  crack  formation  in  the 
sealing  angles;  such  cracks  could 
rupture  and  lead  to  subsequent  crack 
formation  in  the  bottom  skin  of  the 
wing,  resulting  in  reduced  structural 
integrity  of  the  center  spar  section  of  the 
wing. 

Since  issuance  of  that  supplemental 
NPRM,  the  Air  Transport  Association 
(ATA)  of  America,  on  behalf  of  one  of 
its  members,  requests  that  the  proposed 
inspection  requirements  of  paragraph  (a) 
be  revised  to  exclude  those  airplanes  on 
which  the  modification  described  in 
Airbus  Repair  Drawing  R571-40588  has 
been  accomplished.  ATA  notes  that 
accomplishment  of  this  modification 


terminates  the  inspection  requirements 
of  proposed  paragraph  (a),  but  not  those 
of  proposed  paragraph  (b).  The  FAA 
concurs.  Therefore,  the  FAA  has  revised 
paragraph  (a)  of  this  supplemental 
NPRM  to  exclude  airplanes  on  which 
the  modification  described  m  Airbus 
Repair  Drawing  R571-40588  has  been 
accomplished. 

One  commenter  requests  that  the  FAA 
revise  the  initial  threshold  and 
repetitive  intervals  for  the  proposed 
inspection  in  paragraph  (a)  for  those 
airplanes  on  which  the  average  flight 
time  differs  from  the  2.1  hour  norm  by 
more  than  10  percent.  (The  2.1  hour 
average  flight  time  is  used  to  calculate 
the  proposed  compliance  times.)  The 
commenter  maintains  that,  in  such 
cases,  the  proposed  compliance  times 
should  be  recalculated,  according  to  the 
adjustment  formula  provided  in  Airbus 
Industrie  Service  Bulletin  A30O-57- 
6027,  dated  October  8.  1991.  The  FAA 
concius  that  the  proposal  does  not 
account  for  those  airplanes  on  which 
the  average  flight  time  differs  from  the 
norm.  Therefore,  the  FAA  has  added  a 
new  paragraph  (b)  to  this  supplemental 
NPRM,  stating  that  for  those  airplanes 
on  which  the  average  flight  time  differs 
from  2.1  hours  by  more  than  10  percent, 
the  proposed  compliance  times 
specified  in  paragraph  (a)  of  the  AD 
must  be  recalculated  by  muhiplying  by 
an  adjustment  factor  obtained  from  the 
formula  listed  in  the  above  referenced 
Airbus  service  bulletin. 

The  same  commenter  requests  that, 
for  clarification  purposes,  the  FAA 
revise  the  requirements  of  proposed 
paragraph  (c),  to  require  replacement  of 
the  pair  of  sealing  angles  on  the  affected 
wing  and  cold  work  of  the  attachment 
holes  in  accordance  with  Airbus  Repair 
Drawing  R571-40589.  rather  than 
Airbus  Service  Bulletin  A300-57-6027, 
dated  October  8,  1991.  The  FAA 
concurs.  While  the  proposal  states 
correctly  that  replacement  of  the  pair  of 
sealing  angles  on  the  affected  wing  and 
cold  work  of  the  attachment  holes  must 
be  performed  in  accordance  with  Airbus 
Service  Bulletin  A300-57-6027,  dated 
October  8, 1991.  the  service  bulletin 
refers  operators  to  the  above  referenced 
Airbus  repair  drawing.  Therefore,  the 
FAA  has  revised  paragraph  (d)  of  this 
supplemental  NPRM  [designated  as 
paragraph  (c)  in  the  existing 
supplemental  NPRM)  to  include  this 
revision. 

The  same  commenter  also  requests 
that  the  FAA  revise  proposed  paragraph 
(d)  to  refer  correctly  to  accomplislunent 
of  repairs  in  accordance  with  Airbus 
Repair  Drawing  R571-40611.  rather 
than  Airbus  Repair  Drawing  R571- 
40589.  The  FAA  concurs  that  the 
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incorrect  repair  drawing  was  referenced 
in  paragraph  (d)  of  the  proposal. 
Accordingly,  the  FAA  has  revised 
paragraph  (e)  of  this  supplemental 
NPRM  [designated  as  paragraph  (d)  of 
the  existing  supplemental  NPRM)  to  cite 
Airbus  Repair  Drawing  R571-40611  as 
the  appropriate  service  information 
source. 

Cracks  in  the  vertical  web  of  the 
center  spar  sealing  angles  of  the  wing, 
if  not  detected  and  corrected,  could 
result  in  crack  formation  in  the  sealing 
angles.  Such  cracks  could  rupture  and 
lead  to  subsequent  crack  formation  in 
the  bottom  skin  of  the  wing,  resulting  in 
reduced  structural  integrity  of  the  center 
spar  section  of  the  wing. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

There  are  approximately  118  Model 
A30O-600  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  30  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $19,800.  or  $660  per 
airplane.  This  total  cost  figure  assumes 
that  no  o{)erator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 


at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWOFTTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [Amwidwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  92-NM-44-AD. 

Applicability:  All  Model  A30O-600  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  center  spar  section  of  the  wing, 
accomplish  the  following: 

(a1  For  those  airplanes  on  which  the 
modiflcation  described  in  Airbus  Repair 
Drawing  R571-40588  has  not  been 
accomplished:  Perform  high  frequency  eddy 
current  (HFEC)  inspections  to  detect  cracks 
in  the  center  spar  ssaling  angles  adjacent  to 
Rib  8,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  No.  A30O-57-6027.  dated 
Octot)er  8, 1991,  at  the  times  specified  in 
paragraph  (a)(1).  (a)(2),  or  (a)(3)  of  this  AD, 
as  applicable: 

(1)  For  airplanes  that  have  accumulated 
less  than  12,000  total  landings  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  12,000  total  landings  or 
within  2,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  6,000 
landings. 

(2)  For  airplanes  that  have  accumulated 
12,000  total  landings  or  more,  but  less  than 
14,000  total  landings  as  of  the  effective  date 
of  this  AD:  Prior  to  the  accumulation  of 
14,000  total  landings  or  within  2,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  6,000  landings. 

(3)  For  airplanes  that  have  accumulated 
14,000  total  landings  or  more  as  of  the 
effective  date  of  this  AD:  Prior  to  the 
accumulation  of  500  landings  after  the 
effective  date  of  this  AD;  and  thereafter  at 
intervals  not  to  exceed  6,000  landings. 

(b)  For  those  airplanes  on  which  the 
average  flight  time  differs  from  2.1  hours  by 
more  than  10  percent:  For  purposes  of 
complying  with  this  AD,  the  initial 


inspection  thresholds  and  the  repetitive 
inspection  intervals  specified  in  paragraph 
(a)  of  this  AD  must  be  multiplied  by  an 
adjustment  factor  obtained  from  the  formula 
listed  in  paragraph  1.C.(3)  of  Airbus  Industrie 
Service  Bulletin  A300-57-6027.  dated 
October  28, 1991. 

(c)  For  those  airplanes  on  which  the 
modification  described  in  Airbus  Repair 
Drawing  R571-40588  has  been 
accomplished:  Prior  to  the  act^umulation  of 
15,000  landings  after  accomplishing  the 
modification,  or  within  500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later;  and  thereafter  at  intervals  not  to  exceed 
6,000  landings,  perform  a  HFEC  inspection  to 
detect  cracks  in  the  center  spar  sealing  angles 
adjacent  to  Rib  8,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  No.  A300-57- 
6027,  dated  October  8, 1991. 

(d)  If  any  crack  is  found  in  the  center  spar 
sealing  angles,  including  cracking  entirely 
through  the  sealing  angle,  as  a  result  of  the 
inspections  required  by  paragraph  (a),  (b),  or 
(e)  of  this  AD,  prior  to  further  flight,  replace 
the  pair  of  sealing  angles  on  the  affected  wing 
and  cold  work  the  attachment  holes,  in 
accordance  with  Airbus  Repair  Drawing 
R571-40589;  and  perform  the  repetitive 
inspections  required  by  paragraph  (c)  of  this 
AD. 

(e)  If  any  sealing  angle  is  found  to  be 
cracked  through  entirely  as  a  result  of  the 
inspections  required  by  paragraph  (a)  or  (c) 
of  this  AD,  prior  to  further  flight,  perform 
additional  inspections  to  detect  cracks  in  the 
adjacent  butt  strap  and  skin  panel,  in 
accordance  with  paragraph  2.B.(5)  of  Airbus 
Industrie  Service  Bulletin  No.  A300-57- 
6027,  dated  October  8, 1991.  If  any  crack  is 
found  in  the  adjacent  butt  strap  and  skin 
panel,  prior  to  further  flight,  repair  it  in 
accordance  with  Airbus  Repair  Drawing 
R571-40611. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  18, 
1993. 
DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  93-12168  Filed  5-21-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wikilifa  SmvIc* 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearings 
for  Proposed  Establishment  of  a 
Nonessential  Experimental  Population 
of  Blacit-footed  Ferrets  (IMusteia 
Nigripes)  In  the  Conata  Basin/ 
Badlands  Area  of  South  Dakota 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearings. 


SUMMARY:  Notice  is  hereby  given  that 
the  Fish  and  Wildlife  Service  is  holding 
two  public  hearings  to  receive 
comments  on  a  proposed  rule  for  an 
experimental  population  designation  for 
the  black-footed  ferret  {Mustela  nigripes] 
in  portions  of  Pennington,  Jackson,  and 
Shannon  Counties.  South  Dakota.  Black- 
footed  ferrets  would  be  reintroduced 
only  in  the  Conata  Basin/Badlands  area 
of  Pennington  County  near  Wall,  South 
Dakota.  Interested  individuals,  groups 
agencies,  and  others  are  invited  to 
attend  one  or  both  of  these  hearings  to 
make  their  views  known  about  the 
proposed  rulemaking  and  to  provide 
comments  on  the  draf^  Environmental 
Impact  Statement  concerning  the 
reintroduction. 

DATES:  Public  hearings  will  be  held  from 
7  p.m.  to  10  p.m.  One  will  be  held  on 
June  9. 1993.  in  Pierre.  South  Dakota; 
another  will  be  held  on  June  10. 1993. 
in  Rapid  City.  South  Dakota.  Public 
comments  will  be  accepted  from  May 
19.  1993.  to  July  19.1993. 
ADDRESSES:  The  public  hearings  will  be 
held  in  the  Ramkota  Inn.  920  West 
Sioux  Avenue,  Pierre.  South  Dakota,  on 
June  9. 1993.  and  in  the  Howard 
Johnson  Motor  Lodge,  2211  LaCrosse 
Street.  Rapid  City.  South  Dakota,  on 
June  10, 1993.  Written  comments 
concerning  the  proposal  for 
nonessential  experimental  population  of 
hiack-footed  ferrets  in  south-western 
South  Dakota  can  be  sent  to  the  State 
Supervisor,  Ecological  Services,  Fish 
and  Wildlife  Service,  420  South  Garfield 
Avenue,  Pierre,  South  Dakota  57501. 
SUPPLEMENTARY  INF0RMATK)N: 

Background 

On  May  19. 1993  (58  FR  29176).  the 
Fish  and  Wildlife  Service  (Service) 
published  a  proposed  rule  in  the 
Federal  Register  for  classifying  black- 
fcxjted  ferrets  {Mustela  nigripes)  as  a 
nonessential  experimental  population  in 
ilixee  counties  (Pennington,  Jackson, 


and  Shannon  Counties)  of  the  Conata 
Basin/Badlands  area.  South  Dakota. 
Black-footed  ferrets  would  be 
reintroduced  in  portions  of  in  the 
Badlands  National  Park  and  the  Buffalo 
Gap  National  Grassland,  where  they 
would  constitute  a  nonessential 
experimental  population.  In  addition  to 
preparing  this  proposed  rule,  the 
Service  has  worked  in  cooperation  with 
the  U.S.  Forest  Service  and  the  National 
Park  in  preparing  a  draf^  Environmental 
Impact  Statement  (Statement)  for  this 
proposed  reintroduction.  The 
reintroduction  efforts  will  use 
experimental  techniques  to  establish  a 
free-ranging  wild  population  of  black- 
footed  ferrets  as  part  of  a  national 
recovery  effort.  The  two  public  hearings 
will  provide  interested  parties  an 
opportunity  to  make  their  views  known 
on  the  proposed  rulemaking  and  to 
comment  on  the  draft  Statement. 

The  proposed  rule  will  change  the 
legal  status  of  the  black-footed  ferret 
within  the  defined  experimental  area 
from  an  endangered  species  to 
nonessential  experimental  as  defined  by 
section  10(j)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.).  In  addition,  black-footed  ferrets 
would  be  reintroduced  by  releasing 
captive  animals  on  public  lands  in  a 
proposed  reintroduction  of  about  17,000 
hectares  (42,000  acres)  of  mixed-grass 
prairie  interspersed  with  barren  land. 
The  proposed  experimental  area 
contains  public,  private,  and  tribal  lands 
in  Pennington,  Jackson,  and  Shannon 
Counties,  South  Dakota.  However,  all  of 
the  reintroduction  area  will  be  in 
Pennington  County  aad  on  public  lands 
that  are  administered  by  the  U.S.  Forest 
Service  and  National  Park  Service. 
Other  government  agencies  and 
members  of  the  public  contributed  to 
the  planning  and  evaluation  of  this 
proposal  and  the  preparation  of  a 
Statement.  A  notice  of  intent  to  prepare 
a  Statement  was  published  on  February 
14, 1992  (57  FR  5415),  and  an  amended 
notice  of  intent  was  published  on 
January  22. 1993  (58  FR  5707).  A  State 
working  group,  which  included  various 
parties  from  agricultural, 
environmental,  and  governmental 
interests,  was  formed  in  1988  to  identify 
and  nominate  potential  black-footed 
ferret  restoration  sites  in  South  Dakota. 
In  1989.  South  Dakota  Governor 
Mickelson  requested  that  black-footed 
ferret  restoration  be  addressed  through  a 
coordinated  resource  management 
process.  As  a  result,  a  local  level 
committee  of  interested  parties 
representing  ranching,  agricultural, 
environmental,  and  governmental 
interests  met  six  times.  This  committee 
did  not  reach  consensus  on  a 


reintroduction  plan,  but  was 
instrumental  in  identifying  issues  that 
needed  to  be  addressed.  Two  public 
scoping  meetings  also  were  held,  one  on 
February  26.  1992.  in  Wall,  South 
Dakota;  the  other  on  February  27, 1992, 
at  Sioux  Falls.  South  Dakota.  The 
Service  sent  more  than  300  notices  of 
these  scoping  meetings  to  interested 
individuals,  organizations,  and 
agencies. 

Author 

The  primary  authw  of  this  notice  is 
Douglas  Searls.  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  above). 

List  of  Subiects  in  50  CFR  Pari  17 

Endangered  and  threatened  species. 
Exports.  ImpKJrts.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  May  18.  1993. 
Robert  D.  JacobMo, 
Acting  Regional  Director. 
(FR  Doc.  93-12172  Filed  5-21-93;  8:45  am] 
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DEPARTIMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Public  hearings  on  proposed 
Amendment  7  to  the  Fishery 
Management  Plan  for  Reef  Fish 
Resources  of  the  Gulf  of  Mexico;  request 
for  comments. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  hearings  on  proposed 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico,  which 
proposes  to  develop  a  limited  access 
system  to  replace  the  current 
moratorium  on  entry  to  the  commercial 
red  snapper  fishery. 
DATES:  Written  comments  on  the 
proposed  actions  must  be  received  by 
June  28,  1993.  See  SUPPLEMENTARY 
INFORMATION  for  dates  and  times  of  the 
public  hearings.  ~ 

ADDRESSES:  Send  written  comments  to 
the  Gulf  of  Mexico  Fishery  Management 
Council.  5401  West  Kennedy  Boulevard, 
suite  331,  Tampa,  FL  33609.  See 
SUPPLEMENTARY  INFORMATION  for 
locations  of  Ihe  public  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Steven  M.  Atran,  Gulf  of  Mexico  Fishery 
Management  Council,  813-228-2815. 

SUPPt-EMENTARY  INFORMATION:  Proposed 
Amendment  7  includes  the  following 
actions:  (1)  Implementation  of  an  effort 
management  system  to  replace  or 
supplement  the  current  rules  governing 
commercial  harvest  of  red  snapper  in 
the  Gulf  of  Mexico  (the  preferred  option 
is  to  implement  an  individual 
transferable  quota  system);  (2) 
consideration  of  specific 
implementation  options  to  govern  initial 
and  subsequent  allocations  and 
administration  of  an  effort  management 
system;  (3)  revision  of  the  termination 
date  of  the  reef  fish  permit  moratorium 
either  to  extend,  shorten,  or  maintain 
the  existing  termination  date  of  May 
1995;  (4)  consideration  of  a  series  of 
options  affecting  general  enforceability 
of  reef  fish  management  rules  including 
dealer  permitting;  requiring  that  red 
snapper  on  vessels  be  stored  in  separate 
containers  of  specified  sizes;  permitting 
vessels  for  charter  or  commercial 
fishing,  but  not  both;  applying  the 
greater  amberjack  size  and  bag  limits  to 
all  amberjack  species  in  the  Gulf  of 
Mexico,  including  lesser  amberjack, 
Almaco  jack,  and  banded  rudderfish; 
converting  the  amberjack  size  limit 
regulations  from  fork  length  to  total 
length;  prohibiting  commercial 
permitted  reef  fish  vessels  from 


possessing  a  recreational  bag  limit;  and 
requiring  that  red  snapper  be  offloaded 
from  vessels  only  between  the  hours  of 
8  a.m.  and  5  p.m.;  and  (5)  adjustment  of 
the  proposed  implementation  and 
moratorium  of  fish  trap  endorsements 
and  permits  to  allow  transfer  of 
endorsements  and  permits  to  occur 
between  members  of  the  immediate 
family. 

Twelve  public  hearings  are  scheduled 
at  various  locations  to  obtain  public 
comment  on  the  proposed  and 
alternative  options.  All  hearings  will 
begin  at  7  p.m.  and  adjourn  at  11  p.m. 
and  will  be  held  on  the  following  dates 
at  the  following  locations: 

1.  Monday,  June  7, 1993 — Boothville 
Community  Center,  Highway  23, 
Boothville.  LA  (504-657-7202); 

2.  Tuesday,  June  8, 1993 — American 
Legion  Hall,  5610  College  Road,  Key 
West.  FL  (305-294-7117); 

3.  Tuesday.  June  8. 1993— Gulf  Coast 
Research  Laboratory,  J.L.  Scott  Marine 
Education  Center  and  Aquarium 
Auditorium,  1650  East  Beach 
Boulevard.  Biloxi.  MS  (601-374-5550); 

4.  Wednesday.  June  9.  1993— Mote 
Marine  Laboratory.  Laboratory  Seminar 
Room,  1600  Thompson  Parkway, 
Sarasota,  FL  (813-338-4441); 

5.  Wednesday,  June  9, 1993 — Stouffer 
Riverview  Plaza  Hotel,  Alabama  I  Room, 
64  Walter  Street,  Mobile,  AL  (205-438- 
4000): 


6.  Thursday,  June  10, 1993— 
Pensacola  Civic  Center,  room  D,  201 
East  Gregory  Street,  Pensacola,  FL  (904- 
432-0800); 

7.  Thursday,  June  10, 1993— National 
Marine  Fisheries  Service,  Panama  City 
Laboratory,  3500  Delwood  Beach  Road, 
Panama  City,  FL  (904-234-6541); 

8.  Monday,  June  14, 1993— Port  Isabel 
Community  Center,  Comer  of  Yturria 
and  Maxan,  Port  Isabel,  TX  (512-943- 
2682); 

9.  Tuesday,  June  15, 1993 — University 
of  Texas,  Visitor's  Center  Auditorium, 
Marine  Science  Institute,  750  Channel 
View  Drive,  Port  Aransas,  TX  (512-749- 
6729); 

IQ.  Wednesday,  June  16. 1993 — 
Holiday  Inn  on  the  Beach.  Ballroom  S. 
5002  Seawall  Boulevard,  Galveston,  TX 
(409-740-3581); 

11.  Thursday,  June  17, 1993 — Police 
Jury  Annex,  Courthouse  Square, 
Cameron,  LA  (318-775-5718);  and 

12.  Friday,  June  18, 1993,  Grade  Isle 
Community  Center,  Highway  1,  Grand 
Isle,  LA  (504-787-3500) 

Dated:  May  19. 1993. 
Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-12214  Filed  5-21-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Fbrest  Service 

Southern  Region;  Exemption  From 
Appeal  of  the  Decision  To  Salvage 
Storm  Damaged  Timber  on  the 
Yellowpine  Ranger  District  of  the 
Sabine  National  Forest,  Texas 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  exemption  of  decision 
from  administrative  appeal. 


SUMMARY:  Pursuant  to  36  CFR 
217.4(a)(ll).  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  decision  to 
salvage  dead  and  dying  trees  that  were 
damaged  by  a  windstorm  on  the 
Yellowpine  Ranger  District  of  the 
Siibine  National  Forest.  A  portion  of  the 
storm-damaged  trees  have  already 
become  infested  with  southern  pine 
beetles  (SPB).  In  addition,  high 
temperatures  have  created  conditions 
suitable  for  the  rapid  spread  of  blue 
stain  fungi  in  dead  pine  trees.  If  not 
salvaged  quicKly,  these  trees  will  have 
substantially  reduced  value  for  wood 
products.  Any  SPB  infestations  present 
ana  likely  to  spread  beyond  the  storm- 
damaged  area  and  infest  presently 
healthy  trees  in  the  surrounding  area 
causing  additional  loss  of  timber 
reisources. 

EFFECTIVE  DATE:  May  24.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Appeals  and  Litigation  Group  Leader, 
Southern  Region.  Forest  Service-USDA, 
1720  Peachtree  Road  NW..  Atlanta  GA 
30367  (404) 347-4867. 

SUPPLEMENTARY  INFORMATION:  On  April 
14, 1993,  a  windstorm  damaged  or 
destroyed  trees  within  an  area  covering 
approximately  2,450  acres-south  of  the 
Housen  Bayou  cove  of  Toledo  Bend 
Reservoir  and  north  of  Six  Mile  Creek 


on  the  Yellowpine  Ranger  District  of  the 
Sabine  National  Forest.  Many  of  the 
trees  were  broken,  uprooted,  or  killed 
while  others  sustained  damage  and  will 
not  survive.  The  timber  stands  severely 
affected  by  this  windstorm  are  in  need 
of  salvaging  of  the  merchantable  trees 
killed  or  heavily  damaged.  High 
temperatures  and  humidities, 
characteristic  of  East  Texas  springtime, 
create  conditions  conducive  to  the  rapid 
spread  of  blue  stain  fungi,  and 
deterioration  of  recently  killed  pine 
timber. 

Two  Red-cockaded  woodpecker 
(RCW)  colonies  and  their  adjacent 
replacement  stands  received  damage.  In 
addition,  several  recruitment  and 
foraging  stands  were  damaged. 

Presently,  there  are  several  active  SPB 
infestations  in  the  surrounding  area,  and 
the  probability  of  additional  damaged 
trees  becoming  infested  is  high.  Any 
SPB  infestations  occurring  in  the 
damaged  areas  could  spread  to  adjacent, 
presently  healthy  trees,  including  RCW 
colonies  and  habitat  unless  they  are 
controlled  rapidly. 

An  analysis  is  currently  underway  on 
the  proposed  action  to  salvage  dead  or 
heavily  damaged  trees.  Given  the 
present  condition  of  the  damaged  trees 
and  their  susceptibility  to  infestation  by 
SPB,  the  need  for  action  is  critical.  Any 
delay  will  result  in  these  trees  having 
substantially  reduced  value  for  wood 
products  and  will  place  adjacent 
healthy  trees  at  risk  to  SPB  infestation, 
further  impacting  RCW  habitat. 

Dated:  May  17.  1993. 
Ralph  F.  Mumme, 
Acting  Deputy  Regional  Forester. 
[PR  Doa  93-12171  Filed  5-21-93;  8:45  ami 
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Savant  Sage  Resource  Area;  Idaho 
Panhandle  National  Forests,  Kootenai 
County,  ID 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  notice  is  hereby  given 
that  the  Forest  Service  is  gathering 
information  in  order  to  prepare  an  EIS 
(Environmental  Impact  Statement)  for  a 
propose!  to  harvest  timber  and  build 
roads  in  a  portion  of  the  Savant  Sage 
Resource  Area.  The  area  is  located 
approximately  5  miles  east  of  Athol, 
Idaho,  and  is  approximately  8,000  acres 
in  size.  There  would  be  approximately 


22  timber  harvest  units,  treating  536 
acres,  with  regeneration  of  461  acres. 

A  "Leave  it  Green"  approach  would 
be  utilized  on  the  majority  of  the  treated 
acres,  with  approximately  288  acres  (8 
units)  harvested  under  a  group  selection 
prescription.  Approximately  70  acres  (2 
units)  would  be  harvested  under  a  group 
shelterwood  prescription;  74  acres  (5 
units)  under  a  group  seed  tree 
prescription;  74  acres  (3  units)  under  a 
commercial  thin  prescription;  18  acres 
(2  units)  under  a  clearcut  prescription; 
and  12  acres  (2  units)  under  a  seed  tree 
prescription.  Approximately  1.6  miles 
of  new  road  would  be  constructed  to 
access  the  harvest  units,  with  5.1  miles 
of  road  reconstruction. 

Management  activities  would  be 
administered  by  the  Feman  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  KooVenai  County,  Idaho.  This 
EIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  Objectives, 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  this  area.  The  piirpose  and  need  for 
the  proposed  action  encompasses  a 
landscape-level  approach  to  ecosystem 
management,  with  emphasis  on 
addressing  water  resource  needs  of  local 
residents. 

The  Forest  Service  also  serves  notice 
that  the  agency  is  seeking  information 
and  comments  from  Federal,  State,  and 
local  agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparing  the  Draft 
EIS.  This  process  will  include: 

1.  IdentiHcation  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered 
by  a  relevant  previous  I 
environmental  analysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  IdentiTication  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 

.  assignments. 

Preparation  of  an  Environmental 
Assessment  was  initiated  in  March, 
1992,  to  examine  potential  timber 
harvest  in  this  area.  Substantial  public 
involvement  and  data  collection 
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activities  have  occurred.  The  level  of 
concern  expressed  by  the  public 
indicated  a  high  sensitivity  level 
concerning  personal  use  of  water 
resources  in  the  area,  the  importance  of 
visual  resources  to  both  local  residents 
and  seasonal  visit(H«  to  the  area,  and  the 
complexity  of  the  area  as  a  whole.  The 
work  that  occurred  in  preparation  for 
the  Environmental  Assessment  will  be 
used  as  a  basis  for  the  Environmental 
Impact  Statement.  Many  suggestions 
froni  the  public  helped  to  shape  the 
preliminary  alternatives  under 
consideration.  Those  alternatives  will 
not  be  disregarded  in  the  ElS;  they  will 
be  fully  analyzed  along  with  any 
additior^al  alternatives,  based  on  all 
significant  issues  identified  during  the 
ElS  scoping  process.  The  purpose  of 
preparing  the  Environmental  Impact 
Statement  is  not  to  circumvent  the 
scoping,  alternative  development  and 
analysis  that  has  already  occurred;  the 
purpose  is  to  provide  the  public  with 
additional  time  to  comment,  to  ensure 
that  no  significant  concerns  or 
suggestions  are  missed. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  area 
being  analyzed.  For  most  effective  use, 
comments  should  be  sent  to  the  agency 
within  45  days  from  the  date  of 
publication  in  the  Federal  Register. 
Written  comments  concerning  the  scope 
of  the  analysis  must  be  received  within 
45  days  from  the  date  of  publication  in 
the  Federal  Register. 

AODRESSES:  Send  written  comments  to 
District  Ranger,  Feman  Ranger  District, 
2502  E.  Sherman  Avenue,  Coeur 
d'Alene.  ID  83814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Sherri  Lionberger, 
Acting  Planning  Staff  Officer,  Feman 
Ranger  District,  Idaho  Panhandle 
National  Forests,  2502  East  Sherman 
Avenue.  Coeur  d'Alene,  ID  83814. 
Phone:  (208)  769-3000. 

8Uf>f>L£MENTARY  INFORMATION:  The  Forest 
Plan  provides  the  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  its  Goals, 
Objectives,  Standards  and  Guidelines, 
and  Management  Area  direction.  The 
potentially  affected  area  is  within  the 
following  Management  Areas: 

Management  Area  1 .  Consists  of  lands 
designated  for  timber  production.  The 
goals  are  to  manage  those  lands  suitable 
for  timber  production  for  the  long-term 
growth  and  producticm  of  commercially 
valuable  wood  products  as  well  as 
provide  for  soil  and  water  protection. 


wildlife  habitat,  dispersed  recreation 
opportunities  and  visual  quality. 

Management  Area  6:  Consists  of  lands 
designated  for  management  of  big-game 
summer  range,  to  provide  sufficient 
habitat  to  support  projected  elk 
populations,  and  to  provide  for  the  long- 
term  growth  and  production  of  wood 
products; 

Management  Area  9:  Consists  of  non- 
forest  lands  or  lands  not  capable  of 
timber  production.  Management  goals 
are  to  maintain  and  protect  existing 
improvements  and  resource  productive 
potentials. 

Management  Area  19:  Consists  of 
lands  to  be  managed  for  semi-primitive 
recreation  and  timber  production. 
Management  goals  are  to  manage  the 
semi-primitive  recreation  setting  in  a 
near-natural  appearing  condition  while 
managing  wildlife  habitat  and  the 
timber  resource  through  scheduled  low 
levels  of  timber  harvest  within 
minimum  standard  interior  roads. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the 
"no-action"  alternative,  in  which 
current  management  of  the  area  would 
continue,  and  timber  harvest  and 
associated  road  building  would  be 
deferred.  Other  alternatives  will 
examine  the  effects  of  timber  harvest, 
varying  in  the  volume  harvested, 
silvicultural  systems,  and  miles  of  road 
construction. 

The  Forest  Service  will  analyze  and 
document  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives. 

Public  participation  will  be  important 
during  the  analysis.  People  may  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision,  however,  two  periods  of  time 
are  specifically  identiHed  for  the  receipt 
of  comments:  During  the  scoping 
process,  and  in  the  review  of  the  Draft 
EIS  (July  1993). 

During  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action. 

Meetings  with  area  residents, 
organizations,  and  other  agencies  will 
be  scheduled  as  needed. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be 
available  for  public  review  in  June, 
1993.  After  a  45-day  public  comment 
period,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  September,  1993.  The  Forest  Service 
will  respond  to  the  comments  received 


in  the  FEIS.  The  District  Ranger  is  the 
responsible  official  for  this  EIS,  and  will 
make  a  decision  regarding  this  proposal 
considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  dociunented  in  a  Record  of 
Decision. 

Dated:  May  12. 1993. 
Donald  J.  Bright, 

District  Hanger.  Feman  Banger  District.  Idaho 
Panhandle  National  Forests. 
IFR  Doc.  93-12154  Filed  5-21-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  State  Tax 
Collections. 

Form  Numberis):  F-5,  F-5A.  F-5-L1. 
F-5-L2. 

Agency  Approval  Number:  0607- 
0040. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burden:  109  hours. 

Number  of  Bespondents:  79. 

Avg  Hours  Per  Response:  1  hour  and 
23  minutes. 

Needs  and  Uses:  This  form  is  used  to 
collect  information  on  the  annual  tax 
collections  of  each  state  and  the  ENstrict 
of  Columbia.  The  data  collected  are  a 
key  component  of  the  national  income 
accounts  maintained  by  the  Department 
of  Commerce,  are  used  in  long 
established  Census  Bureau  reports  in 
the  government  finance  series,  and 
provide  important  information  to 
officials  and  researchers  in  the  analysis 
of  state  government  finances.  The 
Bureau  of  Economic  Analysis  uses  the 
state  tax  data  to  prepare  estimates  of 
several  components  of  the  national 
income  and  product  accounts.  State  tax 
officials  and  academic  researchers  use 
these  tax  collection  data  to  determine 
relative  burdens  and  trends  among  the 
states  and  on  a  nationwide  basis.  Private 
commercial  and  industrial  firms  use 
state  tax  burden  as  one  element  in 
determining  business  location. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Annually. 


IMI 


Respondent's  Obligation:  Voluntary. 

0MB  Desk  Officer:  Maria  Ck)nzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
Information  collection  should  be  sent  to 
Maria  Gonzalez,  0MB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  18, 1993. 
Edward  Michala, 

j  Departmental  Forms  Qearance  Officer,  Office 
'  of  Management  and  Organization. 
(FR  Doc.  93-12151  Filed  5-21-93;  8:45  am) 
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International  Trade  Administration 

United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Notice  of  Decision  of 
Panel 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKM:  Notice  of  decision  of  panel. 


SUMMARY:  By  a  decision  dated  May  6, 
1993,  the  Binational  Panel  attirmed  in 
part  and  remanded  in  part  the  final 
affirmative  countervailing  duty 
determination  made  by  the  U.S. 
Department  of  Commerce,  International 
Trade  Administration  respecting  Certain 
Softwood  Lumber  Products  from  Canada 
(Secretariat  File  No.  USA-92-1904-01). 
A  copy  of  the  complete  panel  decision 
is  available  from  the  Binational 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein.  United  States 
Secretary.  Binational  Secretariat,  suite 
2061. 14th  and  Constitution  Avenue. 
Washington.  DC  20230,  (202)  482-5438. 
BUPPLEMENTARY  INFORMATION:  Chapter 
J9  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
Countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
tct  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 


antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989.  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30. 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Review,  published  in  the  Federal 
Register  on  December  27. 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15. 1992  (57 
FR  26698).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background 

On  May  28, 1992,  the  U.S. 
Department  of  Commerce  ("Commerce") 
published  its  final  affirmative 
countervailing  duty  determination  duty 
finding  that  the  stumpage  systems  of 
Alberta,  British  Columbia.  Ontario  and 
Quebec  conferred  a  weighted  average 
subsidy  of  2.91%  on  softwood  lumber 
exports.  The  individual  provinces  were 
assessed  the  following  rates:  Alberta — 
1.25%;  B.C.— 3.30%;  Ontario— 5.95% 
and  Quebec— 0.01%.  Commerce  ftirther 
determined  that  British  Columbia's  log 
export  regulations  conferred  a  subsidy 
of  4.65%  on  softwood  lumber  producers 
in  that  province,  yielding  a  weighted 
average  subsidy  of  3.60%.  Taken 
together.  Commerce  assessed  a 
"country-wide"  weighted  average  rate  of 
6.51%  on  softwood  lumber  exports  from 
all  provinces  and  territories  under 
investigation. 

Binational  Panel  Review  was 
requested  on  a  timely  basis  by  the 
Government  of  Canada,  a  number  of 
Canadian  provincial  governments,  and 
several  other  Canadian  interested 
persons.  The  Coalition  for  Fair  Lumber 
Imports  also  filed  a  complaint  about 
certain  findings  in  Commerce's  final 
determination. 

Panel  Decision 

On  May  6, 1993.  the  Binational  Panel 
affirmed  in  part  and  remanded  in  part 
the  final  determination.  On  the  remand 
the  Panel  ordered  that  Commerce: 

(a)  With  regard  to  provincial 
stumpage  programs: 

(1)  Undertake  an  express  evaluation 
and  weighing  of  all  four  factors 
enunciated  in  its  Proposed  Regulations, 
as  well  as  any  other  factors  relevant  to 
de  facto  specificity  and; 


(2)  Consider  whether  or  not  the 
provincial  programs  could  and  did  have 
a  distorting  effect  on  the  operation  of 
normal  competitive  markets  before 
concluding  that  these  governmental 
policies  involve  the  type  of 
"preferential"  pricing  that  constitutes  a 
countervailable  subsidy  within  the 
meaning  of  the  Tariff  Act.  and  a  review 
of  all  the  evidence  regarding  the  natural 
resource  market  for  standing  timber  in 
light  of  the  legal  principles  formulated 
in  the  decision: 

(b)  With  regard  to  log  export 
restrictions: 

(1)  Review  the  record  and  establish 
whether  the  log  export  restrictions  are 
de  jure  specific  or  de  facto  specific  and; 

(2)  Clarify  the  meaning  of  the 
applicable  legal  standard  for  a 
countervailable  subsidy  and 
demonstrate  that  the  standard  was  met 
by  substantial  evidence  on  the  record; 

(c)  Consider  the  exclusion  requests  of 
two  Quebec  companies,  Les  Industries 
Maibec  and  Materiaux  Blanchet;  and 

(d)  Provide  further  information  as  to 
the  participation  of  a  former  employee 
of  the  Coalition  for  Fair  Lumber  Imports 
in  the  investigation  and  final 
determination. 

Two  of  the  panelists  would  have  ' 

found  log  export  restrictions  not  to  be 
countervailable  and  therefore  dissented 
from  the  findings  of  the  majority  on  log 
export  restrictions.  In  light  of  their 
position  on  this  issue,  these  panelists 
did  not  take  a  position  on  the  following 
findings  concerning  certain  calculation 
issues,  in  which  Commerce  was 
directed  by  the  majority  of  the  panel  on 
remand: 

(a)  To  consider  whether  the  areas  in 
British  Columbia  that  Commerce  relied 
upon  to  calculate  the  benefit  should  be 
expanded;  , 

(b)  To  recalculate  the  domestic  log 
prices  for  the  border  interior  using  the     I 
log  Purchase  Price  Index;  j 

(c)  To  determine  a  species/grade 
adjustment  for  logs  from  the  interior  of 
British  Columbia  supported  by 
substantial  evidence  on  the  record; 

(d)  To  expressly  consider  which  of  the 
Margolick-Uhler  elasticities 
assumptions  for  supply  and  demand 
Commerce  will  adopt  for  purposes  of 
calculating  the  equilibrium  price  factor; 

(e)  To  reconsider  the  economic 
adjustment  made  to  export  price;  and 

(f)  To  either  recalculate  the  export 
cost  adjustment  to  include  the 
diminished  value  of  the  falldown  sort  or 
to  adopt  a  within-grade  adjustment. 

The  Binational  Panel  instructed 
Commerce  to  provide  its  determination 
on  remand  within  90  days  of  the  panel 
decision  (by  August  4. 1993). 
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Dated:  May  18, 1993. 
|«B«a  R.  Holbein. 

United  States  Secntaiy,  FTA  Binatiotud 

Secretariat. 

(FR  Doc  93-12150  Filed  S-21-93;  8:45  ami 

MLUNQ  COM  3B1»-aT-M 


Nattorart  Oceanic  and  Atmoaptieric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Issuance  of  scientific  researdi 
pennit  (P535). 

SUMMARY:  On  March  30, 1993.  notice 
was  published  in  the  Federal  Register 
(58  FR  16652)  that  an  applicatimi  had 
been  filed  by  Mr.  Stephen  ).  Insely  and 
Dr.  Peter  Marler,  Animal 
Communication  Laboratory,  University 
of  California.  Davis,  California  95616- 
8761  for  a  Pennit  to  conduct  scientific 
research  on  up  to  210  northern  fur  seals 
[Callorhinus  ursinsus).  Of  these,  up  to 
100  fur  seals  (50  femaIes/50  pups)  may 
be  bleach  marked  and  tagged  with 
plastic  All-Flex  tags  or  metal  monel  tags 
and  up  to  110  fur  seals  may  be 
inadvertently  harassed  during 
construction  of  blinds  and  during  video 
and  audio  acoustic  playback 
experiments  over  a  two-year  period. " 

Notice  is  hereby  given  that  on  May  17, 
1993,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act 
(MMPA)  of  1972  (16  U.S.C.  1362-e« 
seq),  the  Fur  Seal  Act  (16  U.S.C  1151- 
1175)  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  ctrtain  conditions  set 
forth  therein. 

The  application  and  accompanying 
documentation  satisfy  the  issuance 
criteria  for  scientific  research  permits. 
The  requested  activities  are  consistent 
with  the  purposes  and  policies  of  the 
MMPA.  The  research  will  further  a  bona 
fide  scientific  purpose  that  does  not 
involve  unnecessary  duplication  of 
other  researdi. 

The  Pennit  and  accompanying 
documentation  are  available  for  review, 
by  appointment,  in  the  Permits 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service, 
NOAA.  1335  East-West  Hwy..  Silver 
Spring,  MD  20910  (301/713-2289);  and 

Director  Alaska  Region,  National 
Marine  Fisheries  Service,  Federal 
Annex.  9109  Mendenhall  Mall  lU.,  suite 
6  Juneau,  AK  99802  (907/586-7221). 


Dated:  May  17. 1993. 
Wiliiam  W.  Fox.  |r.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Senrica. 

[FR  Doc.  93-12170  Filed  5-21-93;  8:45  am) 
BNjjNa  cooc  »1o-a^-M 


COMMISSION  ON  NATIONAL  AND 
COMMUNITY  SERVICE 

HIing  of  Summer  of  Service  Evaluation 
Forms 

AGENCY:  Commission  on  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Commission  on  National 
and  Community  Service  (CNCS)  has 
sent  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  for  expedited 
clearance,  by  June  3, 1993.  of  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June  1, 
1993. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington,  DC  20503;  (202-395- 
6880).  In  addition,  copies  of  such 
comments  may  be  sent  to  Mr.  Dick 
Staufenberger,  The  Commission  on 
National  and  Community  Service, 
National  Press  Building,  suite  452,  529 
14th  Street  NW.,  Washington,  DC  20045; 
(202-724-0600). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dick  Staufenberger.  The 
Commission  on  National  and 
Community  Service,  National  Press 
Building,  Suite  452,  529  14th  Street 
NW.,  Washington,  DC  20045;  (202-724- 
0600). 

SUPPt^MENTARY  INFORMATION:  The 
Commission  on  National  and 
Community  Service  requests  the  review 
of  a  new  collection  of  information.  This 
entry  is  issued  by  the  Commission  on 
National  and  Community  Service  and 
contains  the  following  information:  (1) 
The  title  of  the  forms;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response:  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  is  not  ^ibject  to  44 
U.S.C.  3504(h). 

Tj//e;  FY  93  Summer  of  Service 
Evaluation 


Frequency  of  Collection:  Most  forms  one 
time— activity  forms  biweekly 

flespondenfs;  Team  leaders, 
participants,  and  program  directors 

Use:  Evaluation  forms  elicit  relevant 
information  from  team  leaders, 
participants,  and  program  directors 

Estimated  Number  of  Respondents: 
1500 

Average  Burden  Hours  Per  Response: 
0.33 

Total  Estimated  Burden:  450  hours. 

Dick  Staufenberger, 

Deputy  Director,  Commission  on  National 

and  Community  Service. 

(FR  Doc.  93-12231  Filed  5-21-93;  8:45  ami 

MUMQ  cooe  Mao-a*-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
[CRT  Docket  No.  93-1 -DRO] 

1992  Audio  Honte  Recordirtg  Act 
Distribution  Proceeding 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTION:  Notice. 

SUMMARY:  The  Copyright  Royalty 
Tribunal  directs  all  claimants  to  the 
1992  Audio  Home  Recording  Act 
(AHRA)  Funds  to  submit  comments 
regarding  the  status  of  any  settlement 
negotiations.  All  claimants  intending  to 
participate  in  the  1992  distribution 
proceeding  shall  include  with  their 
comments  a  Notice  of  Intent  to 
Participate. 

DATES:  Comments  are  due  no  later  than 
June  30, 1993. 

ADDRESSES:  An  original  and  five  copies 
of  the  comments  shall  be  addressed  to 
Chairman,  Copyright  Royalty  Tribunal, 
1825  Connecticut  Avenue  NW.,  suite 
918,  Washington,  DC  20009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  R.  Bocchi,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue  NW.,  suite  918, 
Washington.  DC  20009.  (202)  606-4400. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  to  direct  the  claimants 
to  the  1992  AHRA  Funds  to  report,  to 
the  Tribunal,  the  status  of  any 
settlement  negotiations.  The  Tribunal 
notes  that  on  March  30, 1993,  the 
American  Society  of  Composers, 
Authors  Publishers;  Broadcast  Music, 
Inc.;  SESAC,  Inc.;  The  Harry  Fox 
Agency,  Inc.,  a  licensing  subsidiary  of 
the  National  Music  Publishers' 
Association,  Inc.;  The  Songwriters  Guild 
of  America;  Copyright  Management, 
Inc.;  and  the  Gospel  Music  Coalition 
filed  a  joint  statement  reporting  that 
they  had  reached  a  settlement  among 
themselves  in  the  1992  Writers  and 
Publishers  Subfunds  of  the  Musical 


IMI 


Works  Fund.  However,  since  this 
settlement  is  not  a  global  settlement,  a 
ccmtroversy  remains  in  the  Musical 
Works  Fund.  To  date  the  Tribunal  has 
received  no  other  reports  regarding 
settlement  negotiations  in  the  1992 
distribution  proceeding.  As  is  standard 
practice,  the  Tribunal  encourages  the 
parties  to  reach  a  global  settlement  in 
this  proceeding. 

The  Tribunal  also  directs  all 
claimants  to  the  1992  AHRA  Funds, 
who  intend  to  participate  in  the 
distribution  proceeding,  to  include  in 
their  comments  a  Notice  of  Intent  To 
Participate.  Comments  are  due  no  later 
than  June  30. 1993. 

Dated:  May  19, 1993. 
Cindy  Daub, 
Chairman. 
(FR  Doc  93-12244  Filed  5-21-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Indian  Education  National  Advisory 
Council;  IMeeting 

AGENCY:  National  Advisory  Council  on 
Indian  Education,  Education. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  describes  \}l6  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES  AND  TIME:  June  27,  1993.  from  9 
a.m.  to  approximately  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Embassy  Suites  Hotel,  333  Main 
Street,  Green  Bay,  Wisconsin,  54301, 
414/432-4555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Chiago,  Executive  Director, 
National  Advisory  Council  on  Indian 
Education,  330  C  Street,  SW.,  room 
4072.  Switzer  Building,  Washington.  DC 
20202-7556.  Telephone:  202/205-6353. 
SUPPt-EMENTARY  INFORMATKW:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of 
198a  (25  U.S.C.  2642).  The  Council  is 
established  to.  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Education  Act  of  1988  (Part  C, 
Title  V.  Pub.  L.  100-297)  and  to  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  j>articipate  or  from  which  they 
can  benefit. 


The  meeting  is  open  to  the  public  and 
will  include  a  general  business  meeting. 
Council  activity  status  report  and 
finalize  plans  for  the  coming  fiscal  year. 
Time  will  also  be  available  on  the 
agenda  for  any  comments  from 
interested  individuals  concerning  issues 
related  to  Indian  education. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Street  SW.,  room  4072, 
Washington,  DC  20202-7556  from  the 
hours  of  9  a.m.  to  4:30  p.m.  Monday 
through  Friday. 

Dated:  May  6. 1993. 

Robert  K.  Ghiago. 

Executive  Director,  National  Advisory 
Council  on  Indian  Education. 

[FR  Doc.  93-12213  Filed  5-21t93.  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Delivery  of  the  Canadian  Entitlement; 
Intent  To  Prepare  an  Environmental 
Impact  Staten>ent  and  Notice  of 
Scoping  Meetings 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  a 
National  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321  et  seq.. 
environmental  impact  statement  (EIS) 
and  to  conduct  scoping  meetings. 

SUMMARY:  To  meet  the  obligations  of  the 
Columbia  River  Treaty  (Treaty)  between 
Canada  and  the  United  States  of 
America  (U.S.),  the  U.S.  must  deliver  to 
Canada  the  downstream  power  benefits 
(Entitlement)  to  which  Canada  is 
entitled  under  the  Treaty.  The 
Administrator  of  BPA,  as  the  chairman 
of  the  U.S.  Entity  representing  the 
United  States  Government  under  the 
Treaty,  proposes  to  reach  an  agreement 
with  the  Canadian  Entity  for  the 
delivery  of  the  Entitlement  to  British 
Columbia  (B.C.).  The  process  for 
reaching  an  agreement  will  include 
negotiations  regarding  a  point  of 
delivery  and  consultations  regarding 
proposals  for  sale  of  the  Entitlement  in 
the  U.S. 

The  Entities  are  considering  a  range  of 
alternatives  for  delivering  the 
Entitlement.  The  components  of  these 
alternatives  include  delivering  the 
power  to  Oliver,  B.C;  agreeing  to 
deliver  to  points  other  than  Oliver; 
arranging  for  the  parties  to  pay  for  the 
construction  of  generating  facilities  in 


B.C:  or  selling  some  or  all  of  the 
Entitlement.  Combinations  of  these 
components  are  likely  to  make  up  the 
alternatives  considered  by  the  Entities. 
BPA  is  preparing  an  EIS  to  assess  the 
potential  environmental  effects  of  the 
various  alternatives  for  delivering  the 
Canadian  Entitlement,  and  to  fulfill 
NEPA  requirements.  The  U.S. 
Department  of  State  will  participate  as 
a  cooperating  agency  for  the  purposes  of 
the  EIS  process.  To  ensure  that  the  full 
range  of  issues  related  to  delivering  the 
Canadian  Entitlement  is  addressed, 
comments  on  the  proposed  scope, 
alternatives,  and  content  of  the  EIS  are 
invited  from  all  interested  parties. 
DATES:  The  scoping  meetings  will  be 
held  in  the  following  locations  on  the 
following  dates: 

•  Spokane.  Washington,  June  8, 1993,  7 
p.m.-9  p.m.,  SpokJane  Community  College. 
Lair  Building  *6,  Sasquatch  Room.  810 
Green  Street,  Spokane,  WA 

•  Seattle,  Washington,  June  9, 1993,  7  p.m.- 
9  p.m.,  Radisson  Hotel,  Satellite  Room. 
17001  Pacific  Highway  S.  Seattle,  WA 

•  Portland.  Oregon.  June  10. 1993, 3  p.m.-7 
p.m..  Holiday  Inn— Portland  Airport. 
Durango  and  Tijuana  Rooms,  8439  NE 
Columbia  Blvd..  Portland.  OR 

•  Pasco,  Washington,  June  14, 1993,  3  p.m.- 
7  p.m..  Red  Lion  Hotel,  Bronze  Room,  2525 
N.  20fh  Ave..  Paico.  WA 

The  meetings  will  be  publicized  by 
general  announcement  as  well  as  by 
written  invitation  to  known  interested 
parties.  Written  comments  are  invited  as 
well,  and  should  be  submitted  by  June 
30. 1993.  to  the  Pubic  hivolvement 
Manager  at  the  address  below. 
Comments  received  after  this  date  will 
be  considered  to  the  extent  practicable. 
Both  written  and  oral  comments  will  be 
given  equal  weight  in  the  scoping 
process. 

ADDRESSES:  To  have  your  name  placed 
on  the  mailing  list  for  this  project,  to 
submit  comment  letters,  or  to  receive  a 
copy  of  the  Draft  EIS  when  it  becomes 
available,  write  to  the  Public 
Involvement  Manager,  Bonneville 
Power  Administration — ALP,  Post 
Office  Box  12999,  Portland.  Oregon 
97212. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Alton.  Environmental 
Coordinator  for  the  Office  of  Energy 
Resources — RAE.  Bonneville  Power 
Administration.  P.O.  Box  3621. 
Portland.  Oregon  97208.  503-230-5878. 
You  may  also  contact  BPA's  Public 
Involvement  Office  at  503-230-3478.  or 
toll-free  l-«oa-622-4519.  Information 
may  also  be  obtained  from: 

Mr.  George  Bell,  Lower  Columbia  Area 
Manager,  suite  243, 1500  NE.  Irving  Street. 
Portland,  Oregon  97232,  503-230-4558. 

Mr.  Robert  N.  Laffel,  Eugene  District 
Manager,  room  206,  21 1  East  Seventh 
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Avenue,  Eugene,  Oregon  97401,  503-46S- 

6958. 
Mr.  Wayne  R.  Lee,  Upper  Columbia  Area 

Manager,  room  561,  920  West  Riverside 

Avenue,  Spokane,  Washington  99201,  509- 

353-2515. 
Ms.  Carol  Fleischmann,  Spokane  District 

Manager,  room  112,  920  West  Riverside 

Avenue,  Spokane,  Washington  99201,  509- 

353-3279. 
Mr.  George  E.  Eskridge,  Montana  District 

Manager,  room  307, 800  Kensington, 

Missoula,  Montana  59801,  406-329-3060. 
Mr.  Ronald  K.  Rodewald,  Wenatchee  District 

Manager,  room  307,  301  Yakima  Street, 

Wenatchee.  Washington  98801,  509-662- 

4377,  extension  379. 
Mr.  Terence  C.  Esvelt,  Puget  Sound  Area 

Manager,  suite  400,  201  Queen  Anne 

Avenue  North,  Seattle,  Washington  98109- 

1030,  206-553-4130. 
Mr.  Thomas  V.  Wtlgenhoffer,  Snake  River 

Area  Manager,  1520  Kelley  Place,  Walla 

Walla.  Washington  99362,  509-522-6225. 
Ms.  ]erry  Leone,  Idaho  Falls  District  Manager, 

1527  Hollipark  Drive,  Idaho  Falls,  Idaho 

83401,  208-523-2706. 
Mr.  James  Normandeau,  Boise  District 

Manager,  room  450,  304  North  Eighth 

Street,  Boise,  Idaho  83702,  208-334-9137. 

FOR  »4fOflMATK>N  ON  DOE  NEPA 
PROCEDURES  OR  THE  STATUS  OF  A  NEPA 
REVIEW  CONTACT:  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight.  EH- 
25,  U.S.  Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  202-586-^600 
or  1-800-472-2756. 
SUPPt-EMENTARY  INFORMATION:  On 
January  17, 1961,  the  U.S.  signed  the 
Treaty  with  the  Canadian  government 
regarding  international  cooperation  in 
the  water  resource  development  of  the 
Columbia  River  Basin  in  Canada.  The 
Treaty  was  ratified  in  1964,  and 
arrangements  were  made  to  sell  the  first 
30  years  of  Canada's  downstream  power 
benefit  to  a  group  of  U.S.  utilities.  To 
aid  implementation  of  the  Treaty, 
provision  was  made  for  appointment  of 
U.S.  and  Canadian  Entities.  The  U.S. 
Entity  is  the  Administrator  of  BPA  and 
the  Division  Engineer,  North  Pacific 
Division,  U.S.  Army  Corps  of  Engineers. 
British  Columbia  Hydro  and  Power 
Authority  (B.C.  Hydro)  became  the 
Canadian  Entity. 

The  Treaty  provided  for  three  dams — 
Duncan,  Keenleyside,  and  Mica — to  be 
constructed  in  British  Columbia  for 
flood  control  and  to  increase  usable 
hydroelectric  power  generating 
potential  in  both  Canada  and  the  U.S. 
The  Treaty  also  allowed  the  U.S.  to 
construct  Libby  Reservoir,  which  backs 
up  water  42  miles  into  Canada,  in 
Montana.  Under  the  terms  of  the  se!e. 
the  U.S.  made  a  lump  sum  payment 
which  helped  fund  the  construction  of 
the  Treaty  projects  in  B.C.  Both 
countries  received  a  large  block  of 


Eower  and  substantial  flood  control 
snefits. 

Canada  received  entitlement  to  one- 
half  of  the  increase  in  downstream 
hydropower  benefits  generated  in  the 
U.S.  resulting  from  the  coordinated 
operation  of  the  Columbia  River  System 
through  additional  storage  of  water  in 
the  Treaty  reservoirs.  These  downstream 
power  beneHts  are  known  as  the 
Canadian  Entitlement.  The  Treaty 
specified  that  the  Canadian  Entitlement 
be  delivered  to  Canada  at  a  point  on  the 
boundary  near  Oliver,  B.C.,  unless 
agreement  was  made  on  another  point  of 
delivery.  The  treaty  also  provided, 
however,  that  if  Canada  and  the  U.S. 
agreed,  Canada  could  sell  its  share  of 
the  downstream  power  benefits  in  the 
United  States.  Canada  did  not  need  the 
additional  power  at  the  time. 
Accordingly,  the  Entitlement  was  sold 
to  the  Columbia  Storage  Power 
Exchange  (CSPE),  a  nonproHt 
corporation  representing  a  group  of  41 
electric  utilities  in  the  U.S.,  for  a  period 
of  30  years  from  the  completion  dates  of 
the  three  dams.  These  30-year  periods 
expire  in  1998. 1999,  and  2003. 

Since  neither  BPA  and  BC  Hydro 
presently  have  transmission  facilities  to 
deliver  the  Entitlement  to  a  point  on  tlie 
boundary  near  Oliver,  B.C.,  either  new 
transmission  facilities  must  be  built,  or 
alternative  arrangements  must  be  made. 
In  order  to  allow  enough  time  to 
complete  either  the  transmission 
facilities  or  negotiations  for  an 
alternative  arrangement,  the  U.S.  and 
Canadian  Entities  signed  an  interim 
agreement  in  July  1992  to  deliver  the 
Entitlement  over  existing  transmission 
facilities  to  the  Canada-U.S.  boundary 
between  1998  and  2003. 

The  process  of  examining  alternatives 
to  delivering  the  Canadian  Entitlement 
to  Oliver,  B.C.  started  in  April  1993.  The 
Entities  are  considering  a  range  of 
options,  including  delivering  the 
Entitlement  to  Oliver,  agreeing  to 
deliver  to  points  other  than  Oliver,    ^ 
arranging  for  the  parties  to  pay  for  the 
construction  of  alternate  power  facilities 
in  B.C.,  or  selling  some  or  all  of  the 
Entitlement.  It  is  likely  that  these 
options  will  be  the  components  of  the 
alternatives  considered  by  the  Entities 
in  reaching  an  agreement  that  beneflts 
both. 

In  order  to  provide  environmental 
information  to  the  decision  makers,  BPA 
is  preparing  an  EIS  on  the  Delivery  of 
the  Canadian  Entitlement.  The  U.S. 
Department  of  State  will  participate  as 
a  cooperating  agency.  This  program- 
level  EIS  will  evaluate  the  potential 
environmental  effects  of  the  various 
alternatives.  A  more  detailed,  site- 
specific  environmental  review  tiered  to 


this  EIS  may  be  undertaken,  as 
wirranted,  after  a  tentative  agreement 
has  been  reached. 

To  meet  the  underlying  need  of 
fulfilling  the  U.S.  obligations  under  the 
Treaty,  BPA  needs  to  deliver  the 
Canadian  Entitlement  at  a  point  on  the 
U.S  -Canada  boundary  near  Oliver,  B.C., 
or  at  such  other  place  agreed  upon  by 
the  two  Entities.  The  purposes  are  to: 

•  Fulfill  the  U.S.  Treaty  obligation 
cost-effectively; 

•  Avoid  or  minimize  adverse 
environmental  effects  of  fulfilling  the 
U.S.  Treaty  obligations;  and 

•  Develop  means  for  the  U.S.  to  fulfill 
its  Treaty  obligations  that  are  also 
acceptable  to  Canada. 

Alternatives 

The  alternatives  to  the  Treaty- 
specified  delivery  of  power  at  the 
Canada-U.S.  boundary  at  a  point  near 
Oliver,  B.C.  can  only  be  implemented  if 
there  is  agreement  between  the  U.S.  and 
Canadian  entities,  or,  in  the  case  of  a 
disposition  of  the  Entitlement  in  the 
U.S.,  by  the  federal  governments  of 
Canada  and  U.S.  Since  the  possible 
components  of  the  ultimately  agreed 
upon  alternatives  are  known,  but  not  the 
final  configuration  of  the  alternatives, 
the  Draft  EIS  will  focus  on  the  potential 
environmental  impacts  of  each  of  the 
possible  components.  The 
environmental  consequences  of  the 
alternatives  that  are  ultimately  agreed 
upon  will  then  be  determined  from  the 
components  and  presented  in  the  EIS. 

At  this  time,  the  components  being 
considered  for  evaluation  in  the  EIS  fall 
into  three  categories:  (1)  Delivery  of  the 
Entitlement  at  one  or  more  of  three 
possible  points  of  delivery — a  point  on 
the  Canada-U.S.  boundary  in  the 
vicinity  of  Oliver,  B.C.,  a  point  on  the 
boundary  near  Blaine,  Washington,  or  a 
point  on  the  boundary  near  Boundary 
Substation  at  Boundary  Dam,  north  of 
Metaline  Falls,  Washington — over 
existing,  upgraded,  or  new  transmission 
lines,  (2)  delivery  through  payment  for 
a  new  resource,  including  conservation, 
in  B.C.,  and  (3)  purchasing  the 
Entitlement  from  Canada,  involving 
various  combinations  of  capacity  and 
energy  purchases.  The  EIS  will  include 
a  No  Action  Alternative,  as  required  by 
the  Council  on  Environmental  Quality 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA. 

Identification  of  Environmental  Issues 

There  are  a  number  of  issues 
presently  identified  relating  to  the 
components  and  alternative  above.  For 
the  delivery  alternative  components, 
there  are  several  transmi  'sion  system 
actions  that  would  need  to  be 
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completed.  For  the  Oliver  point  of 
delivery,  a  new  transmission  line  would 
be  required,  possibly  between  Grand 
Coulee  Dam,  Washington,  and  a  point 
on  the  boundary  in  the  vicinity  of 
OUver,  B.C.  For  the  Blaine  point  of 
(telivery,  the  cross-Cascade  transmission 
lines  in  Washington  r  .ay  need  to  be 
upgraded  or  new  lines  constructed  in 
order  to  provide  more  capacity  to 
transfer  power  from  the  bydropower 
plants  east  of  the  Cascades  to  the  Blaine 
area.  In  order  to  deliver  more  than  300 
megawatts  at  the  Boundary  Dam  point 
of  deUvery,  upgrades  may  be  needed  to 
the  transmission  lines  between 
Boundary  Dam  and  Selkirk  Substation 
near  Nelway,  B.C. 

Potential  environmental  impacts  that 
will  be  addressed  for  the  transmission 
line  alternative  components  include:  (1) 
Impacts  to  land  uses  on  agricultural  and 
orchard  lands,  residential  areas,  and 
Indian  reservations;  (2)  impacts  to 
endangered  species,  wildlife,  and 
special  status  plant  species;  (3)  visual 
impacts  from  the  addition  of  new  or 
upgrading  of  existing  transmission  lines 
to  the  landscape;  (4)  impacts  to  soils 
(erosion),  aquatic  habitats,  wetlands, 
and  floodplains;  (5)  impacts  on  cultural 
lesources  and  Native  American  sacred 
sites;  (6)  socioeconomic  effects  from  the 
influx  of  construction  workers  in 
sparsely  populated  areas  and  from 
removing  the  right-of-way  from  the  local 
tax  base  through  Federal  ownership;  (7) 
potential  health  effects  associated  with 
electric  and  magnetic  fields;  (8) 
requirements  for  new  rights-of-way  and 
potential  acquisition  of  land  for 
associated  facilities;  and  (9)  consistency 
with  Tribal,  State,  and  local 
environmental  land  use  regulations  and 
plans. 

!rhe  purchase  alternative  components 
could  have  varying  impacts,  depending 
upon  the  combination  of  energy  and 
capacity  purchases  arranged.  Potential 
impacts  include  generating  system 
operation  impacts  and  air  and  water 
quality  impacts.  Potential  impacts  from 
adding  new  resources  or  increasing 
conservation  include  system  operation 
impacts,  air  quality  impacts,  water 
quality  impacts,  and  land  use  impacts. 
The  No  Action  alternative  would  not 
fulfill  the  Treaty  obligation  and  would 
lead  to  unacceptable  legal,  political,  and 
social  consequences.  However,  there  is 
a  legal  requirement  {pursuant  to  NEPA) 
to  consider  the  No  Action  alternative  in 
the  EiS.  All  of  these  issues  and  potential 
impacts,  together  with  any  additional 
issues  identified  through  the  scoping 
process,  will  be  examined  in  the  EIS. 


Issued  in  Portland.  Oregon,  on  May  19, 

1993. 

Randall  W.  Hardy. 

Administrator,  Bonneville  Poww 

Administration. 

fPR  Doc.  93-12286  Filed  5-20-93;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

[Dociwi  Noa,  RM87-6-011;  CP87-23S-^)02] 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Marketing 
Affliiates  of  Interstate  Pipelines 

May  20. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Request  for  expedited 

Office  of  Management  and  Budget 

(OMB)  review  of  data  request. 

SUMMARY:  Pursuant  to  §  1320.15  and 
§  1320.18  of  OMB's  regulations,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  is  submitting  to  OMB  a 
request  for  expedited  review  of  an 
information  collection  requirement 
concerning  the  transactions  between 
interstate  pipelines  and  their  affiliated 
pipelines  (FERC  Form  592.  OMB 
Control  No.  1902-0157).  The 
Commission  requires  this  information  in 
order  to  administer  regulatory  programs 
that  implement  mandates  of  the  Natural 
Gas  Act  of  1938  (NGA)  and  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  The 
information  is  used  by  the  Commission 
to  monitor  the  transportation 
transactions  of  interstate  pipelines  and 
their  marketing  affiliates  or  brokering 
companies  to  deter  undue 
discrimination  by  pipeline  companies 
in  favor  of  their  marketing  affiliates. 
DATES:  Comments  are  due  to  OMB  by 
May  25. 1993.  The  Commission  is 
requesting  OMB  clearance  of  the  data 
collection  by  no  later  than  5  p.m..  May 
28.  1993. 

ADDRESSES:  Send  Comments  to: 
Michael  Miller,  Federal  Energy 
Regulatory  Commission,  Information 
Policy  and  Standards  Branch.  941 
North  Capitol  St..  N.E.,  Washington. 
DC  20426. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory 
Commission.  Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller,  (202)  20»-1415.  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §§1320.15  and  1320.18  of  OMB's 
regulations,  the  Commission  is  seeking 


expedited  OMB  approval  of  an 
information  collection  requirement 
concerning  transactions  involving 
interstate  pipelines  and  their  affiliate 
pipelines  (FERC  Form  592).  These 
reporting  requirements  were  extended 
by  the  Commission  in  Order  497-D  from 
December  31.  1992  to  December  31, 
1993.  Order  497-D  issued  on  December 
4, 1992  responds  to  the  U.S.  Court  of 
Appeals  of  the  District  of  Columbia 
remand  of  the  Commission's  ordere 
which  upheld  in  substantial  part  Order 
Nos.  497  and  497-A,  the  Commission's 
final  rule  governing  the  relationship 
between  interstate  natural  gas  pipehnes 
and  their  marketing  or  brokering 
affiliates.  The  court  also  remanded  for 
further  consideration  the  Commission's 
extension  of  the  rule's  contemporaneous 
disclosure  requirement  to  gas  sales  and 
marketing  information  and  whether  a 
joint-venture,  project  financed,  pipeline 
company  should  be  considered 
"affiliated"  with  marketing  affiliates  of 
parent  pipeline  companies  and  therefore 
subject  to  the  rule.  The  Commission's 
order  narrows  the  scope  of  the 
contemporaneous  disclosure 
requirement  with  respect  to  sales  and 
marketing  information.  The  order  also 
recognizes  the  fundamental 
restructuring  of  the  interstate  natural  gas 
industry  mandated  by  the  Commission's 
Order  636  and  provides  for  the  gradual 
phase  out  of  FERC  Form  592  as 
individual  pipelines  come  into  full 
compliance  with  Order  636. 

In  response  to  Order  497-D,  OMB 
gave  conditional  approval  of  FERC-592 
until  May  31,1993.  Likewise,  industry 
commenters  have  sought  rehearing  of 
the  Commission's  order  to  seek  a 
def  crmination  of  the  need  for  the 
reporting  requirements  as.sociated  with 
FERC-5y2.  In  order  that  the 
Commission  may  address  the  issues 
raised  by  the  commenters,  the 
Ccn.niission  is  requesting  an  extension 
of  tho  current  OMB  expiration  date  to  be 
consistent  with  the  extension  date  of 
Order  4'J7-D. 

Tl:e  respondents  are  61  interstate 
natural  gas  pipeline  companies.  The 
current  annual  reporting  burden  is 
estimated  to  be  7,882  hours  for  FERC 
Form  No.  592.  This  burden  is  based  on 
an  estimated  average  of  9.94  houra  per 
filing  fo.-  the  respondents  to  complete 
793  filings  of  FERC  Form  592.  This 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  obtaining  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
information  collection  to  Mr.  Michael 
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Miller,  Information  Policy  and 
Standards  Branch,  Federal  Energy 
Regulatory  Commission,  941  N.  Capitol 
Street,  NE.  Washington,  DC  20426  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20503.  The  telephone  number  for 
the  0MB  Desk  Officer  is  (202)  395- 
3084,  the  facsimile  number  is  (202)  395- 
5167.  Comments  to  OMB  should  be 
submitted  on  or  before  May  25, 1993  in 
order  to  provide  adequate  time  for  OMB 
to  review  the  comments  on  the  data 
request. 
Lok  D.  Cashell, 
Secretary. 
IFR  Doc.  93-12423  Filed  5-21-93;  8:45  am] 

8HJJN0  COOe  t717-01-M 


[Docket  No.  OF89-7-002] 

Brush  Cogeneratlon  Partners; 
Application  for  Commission 
Recertification  of  Qualifying  Status  of 
a  Cogeneratlon  Facility 

May  18. 1993. 

On  May  14, 1993,  Brush  Cogeneratlon 
Partners  of  303  East  Seventeenth 
Avenue,  suite  1070,  Denver,  Colorado 
80203,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneratlon 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
natural  gas  fueled  cogeneration  facility 
is  located  in  Brush,  Colorado.  The 
Commission  previously  certified  the 
facility  as  a  118  MW  cogeneration 
facility  which  was  to  be  constructed  in 
two  phases.  Thermal  energy  recovered 
from  the  facility  was  to  be  used  for 
space  heating  and  cooling  of  a 
greenhouse.  The  instant  request  for 
recertification  is  primarily  due  to  the 
reduction  in  facility's  operating  hours 
and  the  size  of  the  greenhouse  from  18 
to  15  acres.  All  other  technical  and 
ownership  aspects  of  the  facility  remain 
unchanged. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 


must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli, 
Secretary. 

|FR  Doc.  93-12159  Filed  5-21-93;  8:45  am] 
BiLUNQ  cooe  9ru-9t-m 

[DockM  Nos.  ER92-91-O01.  et  •!.] 

Montaup  Electric  Co.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

May  17. 1993. 

'Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Montaup  Electric  Company 

(Docket  No.  ER92-91-0011 

Take  notice  that  on  May  10, 1993, 
Montaup  Electric  Company  tendered  for 
filing  executed  amendments  to  system 
exchange  agreements.  The  amendments 
define  "uneconomic  units"  which  can 
be  taken  as  Exchange  Units.  These 
amendments  are  in  response  to  a  request 
from  the  rate  filing  Staff  made  following 
Montaup's  January  19, 1993  compliance 
filing. 

Comment  date:  June  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Gulf  Power  Company 

(Docket  No.  ER93-419-000) 

Take  notice  that  on' April  26, 1993, 
Gulf  Power  Company  (Gulf  Power) 
tendered  for  filing  an  amendment  to  its 
original  filing  filed  in  this  docket  on 
March  1, 1993. 

Comment  date:  June  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of 
Oklahoma 

(Docket  Nos.  ER93-435-O00  and  EC93-n- 
000) 

Take  notice  that  on  May  6, 1993, 
Public  Service  Company  of  Oklahoma 
(PSO),  by  its  counsel,  tendered  for  filing 
certain  supplemental  information  as 
requested  by  the  Commission  Staff. 

Copies  of  the  filing  have  been  served 
on  the  Oklahoma  Corporation 
Commission  and  the  City  of  Collinsville, 
Oklahoma. 

Comment  date:  June  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER93-640-0001 

Take  notice  that  on  May  10. 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  a  member  of  the 
New  York  Power  Pool  (NYPP),  filed  a 
supplemental  agreement  to  the  NYPP- 
PJM  Interconnection  Agreement  (dated 
April  9, 1974),  on  file  with  the 
Commission  as  NYPP  Rate  Schedule 
FERC  No.  3  and  as  PJM  Rate  Schedule 
FERC  No.  5.  This  supplemental 
agreement,  the  PARS  Agreement, 
governs  the  installation,  operation  and 
maintenance  by  Con  Edison  of  two 
phase  angle  regulators  (PARs)  and 
associated  faciUties  at  the  Ramapo 
Substation  and  the  equal  sharing  by  the 
two  pools  of  the  financial  obligations 
associated  with  the  PARs  incurred  by 
Con  Edison. 

Con  Edison  requests  that  the  proposed 
amendment  be  made  effective  as  of 
August  1. 1988,  and  states  that  all  NYPP 
and  PJM  members  have  agreed  to  the 
proposed  effective  date.  Con  Edison 
notes  that  the  PARS  Agreement  is  being 
filed  within  the  amnesty  period  created 
for  CIAC  agreements  in  the  Florida 
Power  Corp.  case.  Con  Edison  further 
states  that  copies  of  the  filing  were 
served  on  NYPP,  PJM  and  the  state 
public  utility  commissions  in  New 
York,  New  Jersey,  Maryland, 
Pennsylvania,  IDelaware,  Virginia  and 
the  District  of  Columbia.  A  certificate  of 
concurrence  for  PJM  was  submitted  to 
the  Commission. 

Comment  date:  June  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

(Docket  No.  ER93-639-000] 

Take  notice  that  on  May  10, 1993, 
Idaho  Power  Company  (IPC)  tendered 
for  filing,  an  Amendatory  Agreement  to 
the  Agreement  for  the  Purchase  and  Sale 
of  Power  and  Energy  with  the  Montana 
Power  Company. 

Comment  date:  June  1, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Electric  Light  and  Power 
Company 

(Docket  No.  ER93-638-000] 

Take  notice  that  Iowa  Electric  Light 
and  Power  Company  (Iowa  Electric),  on 
May  10, 1993,  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Service  Tariff,  Original  Volume  1.  The 
proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  and 
service  by  $1,263,473,  based  on  the  12- 
month  period  ending  September  30, 
1992.  Filing  requirements  are  submitted 
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under  Section  35.13(a)(2)(ii)  of  the 
Commission's  Rules  and  Regulations. 

The  proposed  rates  are  designed  to 
decrease  revenues  in  two  phases.  In 
Phase  I  existing  rates  would  be 
decreased  by  $421,747  per  annum  on 
May  1, 1993,  and  in  Phase  11  rates  would 
be  decreased  by  an  additional  $841,726 
per  annum  on  January  1, 1995. 

Copies  of  the  Hling  were  served  upon 
Iowa  Electric's  jurisdictional  customers 
and  the  Iowa  State  Utilities  Board. 

Comment  date:  June  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Columbus  Southern  Power  Company 

(Docket  No.  ER93-637-0O01 

Take  notice  that  American  Electric 
Power  Service  Corporation,  on  behalf  of 
Columbus  Southern  Power  Company 
(CSP),  on  May  7,  1993.  tendered  for 
filing  an  Extension  of  Supplemental 
Schedule  II,  dated  April  1, 1993,  to  the 
Interconnection  Agreement,  dated 
January  1, 1988  (1988  Agreement), 
between  CSP  and  theCity  of  Columbus, 
Ohio  (City).  The  1988  Agreement  has 
previously  been  designated  as  CSP's 
Rate  Schedule  FERC  No.  37. 

The  Extension  to  Supplemental 
Schedule  II  extends  the  provisions  of 
Supplemental  Schedule  II  for  an 
additional  three-year  period  ending  June 
1.1996. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utility  Commission  of  Ohio. 

Comment  date:  June  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Electric  Company 

(Docket  No.  ER93-636-000] 

Take  notice  that  Union  Electric 
Company,  on  May  7, 1993,  tendered  for 
filing  a  Substitute  Power  Agreement, 
dated  April  12, 1993,  with  the  City  of 
Fredericktown,  Missouri,  providing  for 
the  sale  of  substitute  electric  service. 

Comment  date:  ]une  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  Power  Company 

(Docket  No.  ER93-455-000J 

Take  notice  that  on  May  7, 1993, 
Idaho  Power  Company  has  withdrawn 
its  filing  in  the  above  referenced  docket 
with  regard  to  an  exchange  agreement 
between  Idaho  Power  and  Montana 
Power  Company. 

Comment  dtrte;  June  1, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  The  Washington  Water  Power 
Company 

(Docket  No.  ER93-464-000] 

Take  notice  that  on  May  7. 1993.  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.11  an 
Amendment  No.  1  to  its  filing  of  a  letter 
agreement  (Letter  Agreement)  between 
WWP  and  the  Bonneville  Power 
Administration  (Bonneville).  WWP 
states  that  this  Amendment  No.  1 
demonstrates  that  WWP  will  not  collect 
more  than  WWP's  embedded  cost  of 
transmission  from  Bonneville  under  all 
contracts  where  WWP  provides  firm 
transmission  services  to  Bonneville. 

Comment  date:  June  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Yuma  Cogeneration  Associates 

(Docket  No.  QF9O-143-O01) 

On  May  7, 1993,  Yuma  Cogeneration 
Associates  (Applicant),  c/o  California 
Energy  Company,  Inc.,  10831  Old  Mill 
Road,  Omaha,  Nebraska  68154, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  is 
located  in  Yuma,  Arizona.  The 
Commission  previously  certified  the 
facility  as  a  qualifying  cogeneration 
facility,  Bonneville-Yuma  Corporation, 
58  FERC  62,  059  (1992).  The  instant 
request  for  recertification  is  due  to  the 
fact  that  the  ownership  of  the  facility 
has  changed  and  an  alternative  thermal 
host,  a  yam  manufacturing  plant,  now 
exists  for  the  facility.  The  yam 
manufacturer  will  use  steam  for  space 
coding,  via  absorption  cycle  air 
conditioning,  and  for  yam  processing 
uses. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  HMDC  Landfill  Gas  Energy 
Recovery  Facility 

(Docket  No.  QF93-«9-000] 

On  May  12, 1993,  HMDC  Landfill  Gas 
Energy  Recovery  Facility  (Applicant), 
c/o  Air  Products  and  Chemicals,  Inc., 
7201  Hamilton  Boulevard,  Allentown, 
Pennsylvania  18195.  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  small  power  production 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
According  to  the  applicant,  the  small 

[tower  production  facility  will  be 
ocated  in  Kearney,  New  Jersey,  and  will 
consist  of  landfill  gas  recovery 
equipment  and  combustion  turbine 
generators.  The  maximum  net  power 

E reduction  capacity  of  the  facility  will 
B  7.2  MW.  The  primary  energy  source 
will  be  biomass  in  the  form  of  landfill 
gas. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Iowa  Electric  Light  and  Power 
Company 

(Docket  No.  ER93-«44-000| 

Take  notice  that  Iowa  Electric  Light 
and  Power  Company  (Iowa  Electric),  on 
April  26,  1993,  tendered  for  filing  an 
Amendment  to  its  March  11, 1993  filing 
in  the  above  docket.  The  Amendment 
revises  terms  in  the  rates  charged  in  the 
Service  Schedule  the  Interchange  and 
Interconnection  Agreement  between 
Iowa  Electric  and  Associated  Electric 
Cooperative,  Inc.  (Associated). 

Copies  of  this  filing  have  been  sent  to 
Associated  and  the  Iowa  State  Utilities 
Board. 

Comment  date:  June  1, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  South  Glens  Falls  Limited 
Partnership 

(Docket  No.  QF93-65-OO0I 

On  May  14. 1993,  South  Glens  Falls 
Limited  Partnership  tendered  for  fihng 
a  supplement  to  its  filing  in  this  docket. 

The  supplement  primarily  pertains  to 
the  ownership  structure  of  its 
hydroelectric  small  power  production 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Comment  date:  June  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  the  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capital  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  I 


Secretary. 

(FR  Doc.  93-12155  Filed  5-21-93;  8:45  am] 

MUJNO  COM  triT-oi-n 

Poctat  Moe.  ElJ3-3»-000.  Qre4  434  002. 
and  QfSS-«04-00^ 

Daggett  Leasing  Corp^  LUZ  Solar 
Partner*  Ltd.,  and  LUZ  Solar  Partner*, 
M.  Ud.;  FMng 

May  18. 1993. 

Take  notice  that  on  May  13, 1993, 
Daggett  Leasing  Corporation,  Lessee  and 
Operator  of  the  Solar  Electric  Generating 
System  I  and  II  Projects  ("SEGs  I  and 
I"),  filed  a  request  for  a  limited  waiver 
of  the  25  percent  fossil  fuel  use 
limitation  established  for  qualifying 
small  power  production  facilities 
("QFs"),  by  S  292.204(b)(2). 
implementing  title  D  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
C'PURPA").  The  SEGS  U  as  of  June  1. 
1993.  The  Petitioner  also  requests 
expedited  consideration  of  the  request 
for  waiver  and  a  public  comment  period 
not  to  exceed  15  days. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filiag  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
F.nergy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  1, 1993.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Uk  D.  CMhcM. 
Secretary. 

IFR  Doc  93-12156  Filed  S-21-93;  8:45  ami 
■UMQcooc  9rn-9n-m 


(DocfcM  No.  TA92-1-1 5-003] 

Mid  Louialana  Ga*  Co.;  Propo*ed 
Ctiange*  In  FERC  Ga*  Tariff 

May  18, 1993. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  April  30. 
1993,  filed  working  papers  in  response 


to  an  August  25, 1992,  order  in  Docket 
No.  TA92-1-1 5-000.'  The  combined 
adjustments  result  in  a  $412,815 
reduction  in  the  amount  due  customers, 
as  of  April  30, 1992. 

The  Augiist  25  order  directed  Mid 
Louisiana  to  file  working  papers 
supporting  <$1,164,475>  in  prior  period 
adjustments  and  to  recompute  carrying 
charges  for  Schedule  C2,  Balance 
Exclusive  of  the  Balance  of  Refunds  and 
Revenue  Credits. 

Mid  Louisiana  states  that  it  conducted 
an  exhaustive  search  of  the  records  it 
received  from  Mid  Louisiana's  previous 
owners  and  has  reconstructed  the 
schedules  included  in  the  annual  PGA 
filing.  Mid  Louisiana  states  that  the 
unrecovered  purchased  gas  cost 
contained  in  the  Annual  PGA  filing 
should  have  been  <$1,600,997>  instead 
of  <$2,013,812>.  included  in  the 
original  filing. 

Further,  Mid  Louisiana  does  not 
intend  to  provide  bundled  merchant 
services  after  July  1, 1993.  Therefore, 
Mid  Louisiana  contemplates  no  reason 
to  retain  its  PGA  in  the  future.  Mid 
Louisiana  proposes  to  file  a  final  PGA 
filing  no  later  than  ninety  days  after  the 
effective  date  of  its  Order  No.  636 
compliance  filing  to  terminate  its 
currently  effective  PGA  provisions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
365.211.  All  such  protests  should  be 
filed  on  or  before  May  25, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and«ere  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doa  93-12157  Filed  5-21-93;  8:45  am] 
MUMQ  oooc  vrr-w-M 

(Doclwt  No.  RP93-106-001] 

Texa*  Ga*  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  18. 1993. 

Take  notice  that  on  May  14, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  certain 
tariff  sheets  listed  on  Appendices  A  and 
B  to  the  filing,  to  reflect  changes  to  its 
FERC  Gas  Tarift,  Original  Volume  No.  1, 


■  60  FERC  lai.196  (1902). 


Original  Volume  No.  2.  and  First 
Revised  Volume  No.  2-A. 

Texas  Gas  states  that  the  filing  is 
being  made  to  change  an  inadvertent 
oversight  by  Texas  Gas  relating  to  the 
proposed  effective  date  fcH*  the  tariff 
sheets  filed  on  April  29, 1993,  by  Texas 
Gas  in  Docket  No.  RP93-106-000.  Texas 
Gas  states  that  this  filing  is  changing  the 
proposed  effective  date  from  November 
1, 1993,  to  June  1,  1993,  for  the 
substitute  tariff  sheets  contained  in 
Appendices  A  and  B  to  the  fifing. 

Texas  Gas  states  that  copies  oi  the 
filing  are  being  mailed  to  all 
jurisdictional  customers  of  Texas  Gas, 
and  all  parties  on  the  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
335.211.  All  such  protests  should  be 
filed  on  CR'  before  May  25, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
IFR  Doc  93-12158  Filed  5-21-93;  8:45  am] 

BtLUNQ  CO0£  e717-01-M 

[Docket  No.  TM93-1 5-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  18, 1993. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  tendered 
for  filing  on  May  13, 1993  certain 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  The 
tariff  sheets,  included  in  Appendix  A 
attached  to  the  filing,  are  proposed  to  be 
effective  April  1, 1993  and  May  1, 1993. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  the  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
FT-NT.  The  tracking  filing  is  being 
made  pursuant  to  Section  4  of  TGPL's 
Rate  Schedule  FT-NT. 

Included  in  Appendix  B  attached  to 
the  filing  is  an  explanation  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  FT-NT  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 


IMI 
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customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NR,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  25, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pwty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoiaD.CulMU. 
Secretary. 

[FR  Doc  93-12160  Filed  5-21-93;  8:45  ami 
KUMO  COM  (riT-OI-M 


Office  of  Fossil  Energy 
[FE  Dockat  Na  93-41-NQ] 

Midcon  Gas  Services  Corp.;  Order 
Granting  Blanlcet  Authorization  To 
import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Midcon  Gas  Services  Corporation 
authorization  to  import  up  to  800  billion 
cubic  feet  of  natural  gas  from  Canada 
over  a  two-year  term  beginning  on  the 
date  of  first  import. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  May  17, 1993. 
Qifford  P.  Tomaazewski. 
Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  93-12208  Filed  5-21-93;  8:45  am] 
BlUJNa  COOE  MSe-01-M 


Office  of  Hearings  and  Appeals 

NoUce  of  Casee  Hied;  Week  of  April  23 
Through  April  30, 1993 

During  the  Week  of  April  23  through 
April  30, 1993.  the  appeals  and 
applications  for  other  relief  listed  in  the 
appendix  to  this  notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  May  14. 1993. 
G«orge  B.  Brezzuy, 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeai5 


Date 


Apr.  26,  1993 


Apr.  26,  1993 


/<ir.26. 1993 


Apr.  26, 1993 


Apr.  26. 1993 


Name  and  location  of  applicant 


Grow  Group,  Inc.,  Washington,  DC 


Hanford   Education  Action  League.  Spo- 
kane, WA 


Milton  L.  Loeb,  Alt>uquerque,  NM 


Shapiro.  Fussell.  Wedge  &  Smolherman, 
Atlanta,  GA. 


Texaco/Mike  M.  Marcelk).  Inc..  Washington. 
DC. 


Case  No. 


RR272-104 


LFA-0290 


LFA-0289 


LFA-0288 


RR321-129 


Type  of  submission 


Request  for  modificatkxVrescission  In  the  crude  oil  refuf>d 
proceeding.  If  granted:  Tlie  March  23,  1993  Decision 
and  Order  (Case  No.  RF272-68932)  issued  to  Grow 
Group,  Inc.  would  t>e  modHtod  regarding  tt>e  firm's  ap- 
plKation  for  refurx)  submitted  In  the  Crude  OH  Refund 
Proceeding. 

Appeal  of  an  Information  request  denial  If  granted:  The 
March  27,  1993  Freedom  of  Infofmation  Request  Denial 
issued  by  the  Office  of  Communications  would  be  re- 
scir>ded,  and  Hanford  Education  Action  League  woukj 
receive  access  to  the  "Waste  Volume  Projactkxi",  page 
3  of  Attachment  III  of  TaiboTs  March  25,  1993  letter". 

Appeal  of  an  infonrurtkxi  request  denial.  If  granted:  The 
March  19,  1993  Freedom  of  Inforrr^ation  Request  Denial 
Issued  by  tt>e  Altxiquerque  Office  of  Intergovernmental 
and  External  Affairs  wouU  be  rescinded,  and  KAilton  L. 
Loeb  woukJ  receive  access  to  the  "Project  Authorization 
and  Trackir>g  System"  (PATS)  software  and  two  PATS 
Manuals. 

Appeal  of  an  Informatkm  request  denial  If  granted:  The 
April  7.  1993  Freedom  of  Information  Request  Denial 
issued  by  the  Information  &  Admtnistrabve  Services  Di- 
vision woukJ  be  rescinded,  and  Shapiro,  Fussell, 
Wedge  &  Sr^therman  wouM  receive  access  to  docu- 
ments not  beir>g  provided  cor>ceming  Contract  Ho. 
SOIC-033608,  Manifold  Valve  and  Piping  Spools. 

Request  for  rrxxlificatlon/rescisskxi  in  tr>e  Texaco  refund 
proceeding.  If  granted:  The  December  2,  1992  Decision 
and  Order  (Case  No.  RF321-3843)  issued  to  Mike  M. 
Marcelk),  Inc.  vraukl  tw  modified  regardir>g  the  fimi's 
applk:ation  for  refurxi  submitted  In  the  Texaco  Refund 
Proceedirtg. 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

DatB 

Nwna  and  location  of  applicant 

Case  No. 

Type  of  siitxiMsston 

Apr.  27. 1993  .. 

Apr.  29,  1993  .. 
Apr.  30. 1903  .. 

WHUam  Albert  Hewgiey.  Kingston.  TN 

Energy  Refund.  Inc..  Hanfin,  KY 

CaMomia.  San  Fmndsco,  CA  „. 

LFA-0291 

LFX-0010 
LEG-0005 

Appeal  o4  an  information  request  denial.  If  granted:  The 
April  15,  1993  Freedorri  of  Information  Request  Denial 
issued  by  the  Office  of  the  Inspector  General  would  be 
rasdnctod,  and  Wliam  Albert  Hewgiey  would  recet¥» 
access  to  his  persormel  records. 

Supplenrtental.  If  granted:  Ef>ergy  Refunds,  Inc.  witt  be 
disqualified  from  representing  clients  before  the  Office 
of  Hearing  and  Appeals. 

Spedal  grievance.  If  granted:  The  Office  of  Hearings  and 

Appeals  wouid  review  the  proposed  experxMurss  for 
Stripper-Well  furxfs  which  were  disapproved  by  the  As- 
sistant Secretary  lor  Conservation  and  Renewabte  En- 

Refund  Appucations  Received 

[Week  of  April  23  to  April  30.  1993] 


Dateraceived 

Name  of  refund  proceeding/Name  of  refund  applicant 

Case  number 

(Vi/?ft/93      

Perry's  North  Main  Gulf _ 

RF40-371 1 

0A/23J93  thni  04/30/93  .„ 

Crude  Oil  Refund  /^oiications  Received  ...         ~.   

RF272-94675  thoj  RF272-94683 

04/23/93  Ihnj  04/30/93 

Atlantic  Richfield,  /Vppllcations  Received _ _ 

RF304-13860  thru  RF304-13892 

04/2aS3  Ihni  04/30«3  . 

Texaco  OH  Refund,  Applications  Received 

RF321-19710  thm  RF321-19716 

|FR  Doc  93-12209  Filed  S-21-93:  •:45  am] 
BiUJNO  COOe  M6«-«1-# 


Notice  of  Cases  Filed;  Week  of  April  16 
Through  April  23, 1993 

During  the  Week  of  April  16  through 
April  23,  1993,  the  appeals  and 
applications  for  other  relief  listed  in  the 
app^idix  to  this  notice  were  filed  writh 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 


publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  May  14, 1993. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  April  16  through  April  23,  1993] 


Date 


Name  and  location  of  applk»nt 


Case  No. 


Type  of  submisskxi 


Apr.  16,  1993 


PhiMpe,  Nizer.  Ben^vnin,  Krim  &  Ballon, 
New  York.  NY. 


LFA-0286 


Apr.  16. 1993 


H"  19,  1993 


Loziar  Oil  Company,  Inc.,  Farmington,  IL 


Texaco/Bayfes  Texaco,  Memphis,  TN 


LEE-0049 


RR321-128 


/Appeal  of  an  information  request  denial.  If  granted:  The 
March  19,1  993  Freedom  of  information  Request  Denial 
issued  by  ttie  Economic  Regulatory  Administration 
(EFIA)  woukj  be  rescinded,  and  the  ERA  wouki  be  re- 
quired to  make  an  additior^  search  for  the  Forms 
ER/^-69  that  West  Texas  Marketing  Corporatkxi  filed 
with  the  DOE  in  Septemt>er,  htovember  arxj  December 
1980. 

Exception  to  the  reporting  requirements.  If  granted:  Lozler 
Oil  Company,  Inc.  woukJ  not  be  required  to  file  EIA- 
782B,  Resellers'/Retailers'  Monthly  Petroleum  Product 
Sales  Report 

Request  tor  modifk:ation/rescission  in  the  Texaco  refund 
proceeding.  If  granted:  The  March  30.  1993  Decision 
and  Order  (Case  No.  RF321 -14877)  issued  to  Bayles 
Texaco  would  be  modified  regarding  the  firm's  applica- 
tion for  refund  sut>mitted  in  the  Texaco  Refund  pro- 
ceeding 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  APPEALS-Contlnued 

[Week  of  Aprt  16  tttrough  Apffl  23.  199^ 


Date 


Apr.  21,1993 


Apr.  21.1993 


Nam*  and  tocaOon  of  applcani 


Arco/Uw't  Arco,  Mamphit.  TN 


U.S.  News  A  Wofld  Report.  Washington. 
DC. 


CaseNa 


RR304-61 


LFA-0287 


Type  of  submlMtoii 


Requeel  tor  modiAcatiorVraK^ieslen  In  the  Aico  refund  p»o- 
ceeding.  If  grarHed:  The  ApiU  8.  1993  Disn^ssal  Letter 
(Case  No.  RF30+-13732)  issued  to  Lews  Arco  would 
be  modified  regarding  the  flfro's  Application  tor  Refund 
sutjirttted  In  the  Arco  Refund  Proceeding. 

Appeal  of  an  information  request  denial.  If  granted:  The 
Apr«  1.  1993  Freedom  of  Information  Request  DenM 
issued  by  the  Office  of  Contractor  Management  and 
AdmWstrabon  would  be  rescirxJed,  and  U.S.  New  & 
World  Report  would  receive  access  to  the  Department 
of  Energ/s  Management  and  Operating  Contractors' 
Purchasing  Systems  Review  Report. 


Refund  Application  Received 

[Weel(  of  April  16  April  23.  1993] 


Date  received 


4)21/93  

4/22/93  

4/22/93  

4/23/93  

4/16/93  thnj  4/23/93 
4/16/93  thru  4/23/93 
4/16/93  tiru  4/23/93 


Name  of  refund  proceedin^ame  of  refund  applicant 


Hinds  Gulf  „ 

Mohawk  Rubber  Co 

R.  J.  Reynolds  Tobacco  USA „ ~Z 

Acadiana  Gulf  Oil  Co __ 

Crude  Oil  Refund  Applications  Received  . 
Atlantic  Richfield.  AppficaSons  Received  .. 
Texaco  Oil  Refund,  Application  Received 


Case  number 


RF300-21736 

RF30O-21737 

RC272-193 

RF300-21738 

RF272-94665  thru  RF272-94674 

RF304-13832  thru  RF304-13859 

RF321-19701  thoj  RF321-19709 


irtt  Doc.  93-12210  Filed  5-21-93:  8:45  am] 
BUXING  CODE  eiSfr-OI-P 


IssuaiKe  of  Decisions  end  Orders; 
Week  of  March  22  Through  March  26, 
1993 

During  the  week  of  March  22  through 
march  26. 1993.  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  applications  for  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeal 

Annen  Victorian.  3/25/93.  LFA-0273 

Dr.  Armen  Victorian  filed  an  Appeal 
from  a  determination  issued  to  him  on 
November  2.  1992.  by  the  Deputy 
Director ujf  the  Office  of 
Intergovernmental  and  External  Affairs 
(Deputy  Director)  of  the  Department  of 
Energy  (DOE)  Albuquerque  Field  Office. 
That  determination  denied  Dr. 
Victcwian's  request  for  information 
pursuant  to  the  Freedom  of  Information 
Act  on  the  basis  that  the  DOE  had  no 
documents  responsive  to  Dr.  Victorian's 
request.  In  considering  the  Appeal,  the 
DOE  confirmed  that  the  Deputy  Director 
followed  procedures  which  were 
reasonably  calculated  to  uncover 
responsive  documents.  Accordingly,  the 
DO^  denied  Dr.  Victorian's  Appeal. 


Motion  for  Rescission  and/or 
Reconsideration 

Pacific  Gas  and  Electric  Co..  Et  Al.  the 
341  Tract  Unit  of  the  Citronelle 
Field,  3/25/93.  LER-O007,  LER-0010 

Pacific  Gas  and  Electric  Company,  et 
al.  (the  End-users),  and  the  341  Tract 
Unit  of  the  Citronelle  Field  (the  Unit) 
each  filed  a  Motion  for  Reconsideration 
of  a  December  24, 1991  Decision  [The 
341  Tract  Unit  of  the  Citronelle  Field.  21 
DOE  181.009  (1991)  (the  Termination 
Order)),  that  terminated  exception  relief 
granted  to  the  Unit  [The  Three  Forty- 
One  (341)  Tract  Unit  of  the  Citronelle 
Field.  10  DOE  181.027  (9183)  (the 
Exception  Decision)).  In  the  Exception 
Decision,  the  DOE,  over  the  objections 
of  certain  refiner-participants  in  the 
Entitlements  Program,  allowed  the  Unit 
to  recertify  a  sufficient  amount  of  its 
price-controlled  crude  oil  to  produce 
$63.8  million  in  additional  revenues  to 
fund  a  proposed  crude  oil  tertiary 
recovery  project.  The  funds,  which  were 
subject  to  a  repayment  requirement, 
were  placed  in  an  interest-bearing 
escrow  account.  As  a  result  of  the  Unit's 
abandonment  of  the  tertiary  project,  the 
DOE  issued  the  Termination  Order.  At 
the  time  of  the  termination,  the  value  of 
the  Unit's  net  withdrawal  was  $40 
million.  The  DOE  determined  that  the 
Unit  was  not  entitled  to  any  portion  of 
the  escrow  account  and  that  those  funds 
should  be  distributed  to  the  parties  that 


ultimately  bore  the  cost  of  the  exception 
relief. 

In  its  Motion  for  Reconsideration,  the 
Unit  sought  a  $43  million  disbursement 
from  the  escrow  account.  The  DOE 
rejected  the  Unit's  argument  for  a 
disbursement  as  an  attempt  to  recast  the 
exception  relief.  The  DOE  stated  the 
Unit's  entitlement  to  exception  relief 
had  been  determined  in  the  Exception 
Decision  and.  therefore,  was  not  at  issue 
in  the  termination  proceeding.  The  DOE 
held  that  the  termination  process 
selected  was  fair  to  the  Unit,  and  that 
there  was  no  basis  for  allowing  the  Unit 
to  obtain  a  benefit  from,  or  shift  its 
alleged  loss  expenses  to.  the  parties 
whose  interest  had  already  been 
reduced  by  $40  million  as  a  result  of  the 
Unit's  partial  use  of  the  relief.  In  light 
of  its  denial  of  the  Unit's  Motion,  the 
DC^  dismissed  as  moot  the  End-users'    . 
Motion,  which  had  objected  to  a  passage 
in  the  Termination  Order  that  permitted 
the  Unit  to  file  a  reconsideration 
request. 

Impiemenlalion  of  Special  Refund 
Procedures 

Storks  Shell  Service.  3/25/93,  LEF-0034 
The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $32,500.  plus  accrued 
interest,  that  Starks  Shell  Service 
remitted  to  the  DOE  pursuant  to  an 
August  22, 1984  Remedial  Order.  The 
IX)E  determined  that  it  would  distribute 
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the  fund  in  two  stages.  In  the  first  stage, 
the  DOE  will  accept  applications  for 
refund  from  those  claiming  injury  as  a 
result  of  Starks  violation  of  federal 
petroleum  pricing  regulations.  If  any 
Kinds  remain  after  meritorious  claims 
are  paid  in  the  first  stage,  they  will  be 
used  for  indirect  restitution  through  the 
States  in  accordance  with  the  provisions 
of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of 
1986. 

Refund  Applications 

Gulf  Oil  Corp./Evarts  Service  Cenert.  3/ 
25/93.  RF300-2 1723 

The  DOE  issued  a  Decision  and  Order 
dismissing  as  untimely  an  Application 
for  Refund  filed  by  Evarts  Service 
Center  in  the  Gulf  Oil  Corporation 
special  refund  proceeding. 
Gulf  Oil  CorpJSpector  Red  Ball,  Inc.,  3/ 
23/93.  BF300-1290a 

The  DOE  considered  an  Application 
for  Refund  Hied  in  the  Gulf  Oil 
Corporation  special  refund  proceeding 
on  behalf  of  Spector  Red  Ball,  Inc. 
(SRB),  a  firm  involved  in  a  Chapter  11 
bankruptcy  proceeding.  The  right  to 
SRB's  refund  was  purchased  by  LX,  Inc., 
from  the  SRB  bankruptcy  trustee  for 
$20,000.  The  DOE  found  that  since  the 
trustee's  sale  of  SRB's  refund  right  was 
approved  by  the  bankruptcy  judge,  LK, 
Inc.,  was  entitled  to  seek  a  Gulf  refund 
based  upon  purchases  made  by  SRB. 
The  total  refund  granted  to  LK,  Inc.,  was 
$21,682,  including  interest. 
Harper  Bros..  Inc.,  3/34/93,  RF272- 
24568.  BD272-24568 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  in 
the  Subpart  V  crude  oil  special  refund 
proceeding  by  Harper  Bros.,  Inc.,  a 
construction  company  and  a  producer  of 
asphaltic  concrete.  A  group  of  States 
and  Territories  (States)  objected  to  the 
Application  on  the  grounds  that  the 
applicant  was  able  to  pass  through 
increased  petroleum  costs  to  its 
customers.  In  support  of  their  Objection, 
the  States  submitted  an  affidavit  of  an 
economist  stating  that,  in  general,  the 


construction  industry  was  able  to  pass 
through  increased  petroleum  costs.  The 
DOE  determined  that  the  evidence 
off'ered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user 
injiu7  and  that  the  applicant  should 
receive  a  refund.  The  DOE  also  denied 
the  States'  Motion  for  Discovery,  finding 
that  discovery  was  not  warranted  where 
the  States  had  not  presented  evidence 
sufficient  to  rebut  the  applicant's 
presumption  of  injury.  After  excluding 
frtim  refund  consideration  the 
applicant's  purchases  which  were 
subject  to  price  adjustment  provisions, 
the  applicant  was  granted  a  refund  of 
$16,552. 
Skokie  Valley  Asphalt  Co..  Inc..  3/24/93. 

RF272-24474,  RD272-24474 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Skokie  Valley  Asphalt  Co.,  Inc.,  a 
producer  of  bituminous  concrete,  in  the 
subpart  V  crude  oil  special  refund 
proceeding.  A  group  of  States  and 
Territories  (States]  objected  to  the 
Application  on  the  grounds  that  the 
applicant  was  able  to  pass  through 
increased  petroleum  costs  to  its 
customers.  In  support  of  their  Objection, 
the  States  submitted  an  affidavit  of  an 
economist  stating  that,  in  general,  the 
construction  industry  was  able  to  pass 
through  increased  petroleum  costs.  The 
DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user 
injury  and  that  the  applicant  should 
receive  a  refund.  The  DOE  also  denied 
the  States'  Motion  for  Discovery,  finding 
that  discovery  was  not  warranted  where 
the  States  had  not  presented  evidence 
sufficient  to  rebut  the  applicant's 
presumption  of  injury.  The  refund 
granted  to  the  applicant  in  this  Decision 
was  $72,356. 
Texaco  Inc./Clark  Br  Ogletree.  Clark  &■ 

Ogletree.  3/23/93.  BF321-16339, 

RF321-19602 
The  DOE  issued  a  Decision  and  Order 
concerning  two  competing  Applications 
for  Refund  filed  in  the  Texaco  Inc. 
special  refund  proceeding  on  behalf  of 


Clark  &  Ogletree,  a  consigneeship 
located  in  Livingston,  Texas.  Both 
applicants  claimed  the  right  to  a  refund 
based  upon  Texaco  refined  products 
consigned  to  Clark  k  Ogletree  during  the 
refund  period.  One  applicant,  Mr. 
Donald  Hill,  sought  a  refund  based  upon 
his  purchase  of  the  assets  of  Clark  & 
Ogletree  in  1980.  That  Application  was 
denied  because  the  right  to  the  refund 
was  not  transferred  in  the  sale  of  assets. 
In  response  to  the  second  Application 
filed  by  the  existing  Clark  &  Ogletree 
partnership,  a  refund  of  $13,479  ($9,984 
principal  plus  $3,494  interest)  was 
granted. 

Texaco  Inc/Weeks  Texaco  Service,  3/ 
23/93,  RF321-1 7345 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  by  Carolyn  Weeks,  the 
former  wife  of  the  owner  of  Weeks 
Texaco  Service  (WTS),  a  retail  sales 
outlet  located  in  Emporia,  KS.  WTS 
resold  refined  products  purchased 
directly  from  Texaco  and  sought  a 
refund  that  was  less  than  $10,000.  The 
DOE  held  that  in  light  of  the  fact  that 
Mr.  and  Ms  Weeks  were  both 
compensated  for  their  work  at  WTS  out 
of  the  profits  earned  by  WTS,  and  the 
fact  that  Mr.  and  Ms  Weeks  operated  as 
a  single  economic  unit,  Texaco's  alleged 
overcharges  injured  Ms  Weeks,  as  well 
as  her  husband,  during  the  marriage. 
The  DOE,  therefore,  determined  that 
equitable  considerations  favored 
granting  Ms  Weeks  a  refund  equal  to 
one-half  the  outlet's  full  allocable  share. 
The  total  of  the  refund  granted  in  this 
Decision  is  $390  ($289  principal  plus 
$101  interest). 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of  Hearing 
and  Appeals. 


Federated  Dept.  Stores,  Inc.,  Federated  DepL  Stores,  Inc  RF272-66432, 

RF272-66432. 

Freiburger  Excavating  Co.,  Inc.  et  at „ „ RF272-52247  .... 

Grow  Group,  Inc.,  Grow  Group,  Inc  RF272-68932, 

RF272-68932. 

GuM  Oil  Ck)rporatior»/Dtek'8  Gulf  9tal RF300-16617  .... 

Gulf  Oil  CorporatiorVHoltzman  Petroleum  Company RF300-17891  .... 

Gulf  Oil  CorpofaUorVRay  Robeson  et  al „ ^  RF300-19010  .... 

Hazleton  Area  School  Dist.  et  al RF272-80767  .... 

Le  Grand  Union  High  School  District  elal RF272-«7537  .... 

Melton  Tmck  Unes,  Inc  RC272-174 

^4onhem  Tank  Line RC272-173 

Nofthville  Central  School  elal . „ RF272-84002  .... 

Santa  Cruz  County,  California  et  al RF272-89008  .... 


03*^5/93 

03/23/93 
03/23/93 

03/23/93 
03/23/93 
03/26/93 
03/24/93 
03/23/93 
03/23/93 
03/23/93 
03/25/93 
03/23/93 
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%1tr21,S"^^'*^  ^  ^*'-  ^'^  *  '"'^"^'^  ^'  ^"  ConsoWaled  Rail  Ckxporrton.  WmdHnger  RF315-ft5.  RF315-  03/26«3 

1 1  139.  RF315- 

11  5890.  RF315- 

Texaco  IncTBel  Air  Texaco  et  al _ d^?  .«*e«  ^ 

Texaco  IncTRipley  Texaco  9f  a/  " ""••    2^  ^^^^  03/22/93 

Texaco  IncTVaJ  Coomee  Texaco  »t  aiZZZZZ^ZZZZ^Z:!::. ^  "ISSJ  S^ 

WadsworthOtySchooJDwWctafa/ RF321-10644  03/23/93 


RF272-«0000 


03/2S/93 


Disraissak 

The  following  submissions  were 
dismissed: 


Name 

Argonia       Public       Schools. 
U.S.D.  #359. 

BWy  Green  

Carrell's  Texaco 

Catasatjqua  Area  S.D 

Columbtem   Chemicals   Com- 
pany. 

Copeland  Schools 

Curtin  Truck  Stop 

Eamte  Gano's  Texaco 

GoverrxH  Wentworth  S.D 

Highway  Oil  Corr^>ary  

Hughes  Arco 

Jet  Gas  Corporation 

Lawrence  Public  Schools 

Unwood  School  District  

Llano     IndeperxJent     School 
District. 

Loogootee  Community  School 

Mabel-Canton  S.D 

Nazarians  GuH ^ 

NGL  Supply,  Inc 

Northside  Texaco . 

Pecan  Shoppe  of  Smyrna 

Robinson  Texaco 

SAD.  #24  Van  Buren  

Southdate  Texaco 

Sun-ey  School  District  #41  

Tekonsha  Community 

Schools. 


Case  No. 


RF272-79299 

RF321-15268 
RF321-16t92 
RF272-87521 
RF32 1-1 5935 

RF272-87522 

RF321-18276 

RF321-19632 

RF272-87556 

RF321-15971 

RF304-3859 

RF30O-17196 

RF272-81473 

RF272-87548 

RF272-87555 

RF272-87552 

RF272-87568 

RF300-173e5 

RR225-44 

RF321-15859 

RF321-17113 

RF321-12126 

RF272-87501 

RF321-16501 

RF272-87507 

RF272-e7513 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  report  system 

Dated:  May  14, 1993. 
George  B.  Brexenay, 
Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc  93-12212  Filed  5-21-93;  8.45  ami 

BIUMO  COOC  M5»-ei-« 


Final  Closing  Data  for  Special  Refund 
Proceeding  No.  HEF-0209  Involving 
Getty  Oil  Company 

AGENCY:  Office  of  Hearing  and  Appeals. 
Department  of  Energy. 


ACTION:  Notice  of  closure  of  special 
refund  proceeding  HEF-0209,  Getty  Oil 
Company. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  that  it  is 
terminating  the  proceeding  established 
to  distribute  refunds  from  the  escrow 
account  maintained  pursuant  to  a 
consent  order  entered  into  between  the 
DOE  and  Getty  Oil  Company. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow,  Deputy  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-8018. 

SUPPLEMENTARY  INFORMATWN:  On 
October  24, 1986,  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  issued  a  Decision  and  Order 
setting  forth  final  refund  procedures  to 
distribute  the  monies  in  the  oil 
overchange  escrow  account  established 
in  accordance  with  the  terms  of  a 
Consent  Order  entered  into  by  the 
Department  of  Energy  and  the  Getty  Oil 
Company.  See  Getty  Oil  Company.  15 
DOE  1  85.064  (1986).  51  FR  40714 
(November  7, 1986).  That  Decision 
established  June  30. 1987.  as  the  filling 
deadline  for  the  submission  of  refund 
apphcations  for  direct  restitution  by 
purchasers  of  Getty's  refined  petroleum 
products.  15  DOE  at  88,125. 

The  Office  of  Hearing  and  Appeals 
commenced  accepting  refund 
applications  in  the  Getty  refund 
proceeding  on  November  6, 1986.  more 
than  six  years  ago.  All  of  the 
Applications  for  Refund  filed  in  the 
Getty  proceeding  have  been  considered 
and  resolved.  Furthermore,  in  view  of 
the  extended  period  of  time  that  has 
transpired  since  the  commencement  of 
the  proceeding,  we  have  concluded  that 
all  eligible  applicants  have  been 
provided  with  more  than  ample  time  to 
file.  Accordingly,  as  of  the  date  of 
issuance  of  this  Notice,  the  proceeding 
established  to  distribute  funds  from  the 
escrow  maintained  pursuant  to  the 
consent  order  entered  into  between  the 
DOE  and  Getty  Oil  Company  is  being 
closed.  Any  unclaimed  funds  remaining 
will  be  made  available  for  indirect 
restitution  pursuant  to  the  Petroleum 


Overcharge  Distribution  and  Restitution 
Act  of  1986. 15  U.S.C  4501. 

Dated:  May  14, 1993. 
GeorgB  B.  Brcziuy, 

Director,  Office  of  Hearing  and  Appeals. 
jFR  Doc.  93-1221  Filed  5-21-93;  8:45  ami 
BiUJNO  cooe  MS0-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4657-1] 

Privacy  Act  of  1974;  RepublicaUon  of 
Existing  Systems  of  Records 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  republication  of 
existing  systems  of  records. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  EPA  previously  published 
systems  of  records  notices  for  two 
systems  of  records  maintained  by  EPA's 
Office  of  Inspector  General  (OIG):  The 
EPA-4  system  of  records  called  "OIG 
Criminal  Investigative  Index  and  Files — 
EPA/OIG"  and  the  EPA-5  system  of 
records  called  "OIG  Personnel  Security 
Files— EPA/OIG."  The  most  rwent 
notice  for  these  systems  of  records  was 
published  in  the  Federal  Register  of 
April  28,  1986  (51  FR  15825).  Pursuant 
to  5  U.S.C.  552a(e)(4),  EPA  is  making 
minor  revisions  to  the  existing  routine 
uses  and  adding  new  routine  uses  to 
these  two  systems  of  records. 
DATES:  This  notice  will  be  effective 
without  further  notice  on  June  23,  1993, 
unless  EPA  receives  written  comments 
which  would  result  in  a  contrary 
determination. 

ADDRESSES:  Interested  persons  may 
submit  written  comments  to:  John  C. 
Jones,  Assistant  Inspector  General  for 
Management,  Office  of  Inspector 
General  (A-109),  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Jones.  (202)  260-4912. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
republishing  the  EPA-4  and  EPA-5 
systems  of  records  to:  (1)  Add  new 
routine  uses.  (2)  revise  some  of  the 
existing  routine  uses  in  a  manner  that  is 
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compatible  with  the  purpose  for  which 
the  record  was  collected,  (3)  make 
minor  editorial  revisions  to  existing 
routine  uses,  and  (4)  update  other 
information  in  the  previously  published 
notices  of  these  systems  of  records. 

First,  EPA  is  adding  three  new  routine 
uses  to  the  EPA-4  system  of  records 
authorizing  disclosure  of  information, 
under  sf>ecified  circumstances,  to  public 
or  professional  licensing  organizations: 
to  entities  or  persons  who  need  the 
information  to  take  action  to  recover 
money  or  property  of  EPA  or  to  take 
appropriate  disciplinary  action  to 
maintain  the  integrity  of  EPA  programs 
or  operations;  and  to  the  Office  of 
Government  Ethics  (OGE)  to  comply 
with  agency  reporting  requirements 
established  by  OGE  regulations.  These 
routine  uses  are  identified  in  the  EPA- 
4  system  of  records  as  routine  uses  "r." 
"s,"  and  "t."  EPA  is  adding  three  new 
routine  uses  to  the  EPA-5  system  of 
records  authorizing  disclosure  of 
'nformation.  under  specified 
circumstances,  to  Federal  agencies 
responsible  for  suspension  or  debarment 
actions;  to  public  or  profes.sional 
licensing  organizations;  and  to  entities 
or  persons  who  need  the  information  to 
take  action  to  recover  money  or  property 
of  EPA  or  to  take  appropriate 
disciplinary  action  to  maintain  the 
integrity  of  EPA  programs  or  operations. 
These  routine  uses  are  identified  in  the 
EPA-5  system  of  records  as  routine  uses 
p,     q,    and    r. 

Second,  EPA  is  revising  some  of  the 
existing  routine  uses  in  a  manner  that  is 
compatible  with  the  purpose  for  which 
the  record  was  collected.  The 
information  in  the  EPA-4  system  of 
records  was  collected  for  purposes  of 
law  enforcement,  and  the  information  in 
the  EPA-5  system  of  records  was 
collected  for  purposes  of  determining  an 
individual's  suitability  for  Federal 
employment.  Federal  contracts,  or 
access  to  classified  information.  The 
revisions  to  the  existing  routine  uses  are 
compatible  with  these  purposes. 

Third,  EPA  is  making  minor  editorial 
revisions  to  some  of  the  existing  routine 
uses  for  clarity. 

Fourth,  EPA  is  updating  other 
information  in  the  previously  published 
notice  of  these  systems  of  records  to 
accurately  reflect  minor  changes  in  the 
organizational  structure  of  the  OIG  and 
the  manner  in  which  information  is 
stored  and  retrieved. 

All  these  changes  are  necessary  to 
enable  the  OIG  to  carry  out  its  assigned 
mission  of  preventing,  detecting,  and 
reporting  instances  of  fraud,  waste, 
abuse,  and  mismanagement  in  Agency 
programs  and  operations. 


Dated:  April  30. 1993. 
Edward  Hanley, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Mana/fement. 

EPA-4 

SYSTEM  NAME: 

OIG  Criminal  Investigative  Index  and 
Files— EPA/OIG. 

SECURTTY  CtASSlHCATION: 

None. 

SYSTEM  LOCATK>M: 

Assistant  Inspector  General  for 
Investigations.  Office  of  Inspector 
General  (A-109),  Environmental 
Protection  Agency.  401  M  Street.  S\V.. 
Washington,  DC  20460. 

CATEOOAIES  Of  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  entities  who  are  or 
have  been  the  subjects  of  investigations 
conducted  by  the  OIG,  including 
present  and  former  EPA  employees; 
present  and  former  grant  recipients, 
consultants,  contractors,  and 
subcontractors,  and  their  employees; 
and  other  individuals  and  entities  doing 
business  with  EPA. 

CATEGOffiES  OF  RECORDS  IN  THE  SYSTEM: 

a.  Criminal  Investigative  Index. 
Selected  information  from  each 
investigative  file,  indexed  by  case  file 
numbers,  names  of  the  subjects  of 
investigations,  and  the  cities,  States,  and 
EPA  regions  in  which  the  subjects  were 
located. 

b.  Hard  Copy  Files.  All  information 
relating  to  investigations,  including  the 
Information  contained  in  the  criminal 
investigative  index;  information 
provided  by  Federal,  State,  local,  and 
foreign  investigatory  or  law  enforcement 
agencies,  and  other  government 
agencies;  information  provided  by  the 
subjects  of  investigations;  information 
provided  by  individuals  with  whom  the 
subjects  are  associated  (e.g.,  fellow 
workers,  business  associates, 
acquaintances,  or  relatives);  information 
provided  by  witnesses  and  confidential 
sources;  information  from  public  source 
materials;  correspondence;  a  copy  of  the 
investigative  report;  and  information 
about  referrals  for  criminal 
prosecutions,  civil  proceedings,  and 
administrative  actions  taken  with 
respect  to  the  subjects.  While  the  case 

is  open,  the  file  also  contains 
investigative  notes  and  summaries  of 
telephone  calls,  which  are  destroyed 
when  the  case  is  closed. 

AUTMORrrr  for  mawtenance  of  the  system: 

Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  app.;  and  5  U.S.C. 
301. 


PURPO$E(s): 

The  records  contained  in  the  systems 
are  used  by  the  OIG  in  furtherance  of 
the  responsibilities  of  the  Inspector 
General  under  the  Inspector  General  Act 
of  1978,  as  amended,  to  conduct  and 
supervise  investigations  relating  to 
programs  and  operations  of  the  EPA;  to 
promote  economy,  efficiency,  and 
effectiveness  in  the  administration  of 
such  programs  and  operations;  and  to 
prevent  and  detect  fraud  and  abuse  in 
such  programs  and  op>erations.  The 
records  are  used  in  investigating 
individuals  and  entities  suspected  of 
having  committed  illegal  or  unethical 
acts  and  in  any  resulting  criminal 
prosecutions,  civil  proceedings,  or 
administrative  actions.  The  records  are 
used  in  debarment  and  suspension 
proceedings  under  assistance  programs 
and  direct  procurements.  The  records 
are  used  in  conducting  investigations  of 
employees,  consultants,  contractors, 
subcontractors,  and  applicants  in 
connection  with  personnel  security 
determinations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUCMNQ  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

A  record  from  the  system  of  records 
may  be  disclosed,  as  a  routine  use: 

a.  To  any  source,  private  or  public,  to 
the  extent  necessary  to  secure  from  such 
source  information  relevant  to  a 
legitimate  EPA  investigation,  audit,  or 
other  inouiry. 

b.  To  tne  appropriate  Federal,  State, 
local,  foreign,  or  international  agency,  if 
a  record  indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation,  or  order  issued 
pursuant  thereto,  where  that  agency  is 
charged  w^ith  the  responsibility  of 
investigating  or  prosecuting  a  violation, 
or  of  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

c.  To  a  Federal  agency  responsible  for 
considering  suspension  or  debarment 
action  where  such  record  would  be 
relevant  to  such  action. 

d.  To  a  Federal.  State,  local,  foreign, 
or  international  agency,  or  other  public 
authority  or  professional  organization, 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  records  or  other 
pertinent  records,  such  as  current 
licenses,  in  order  to  obtain  information 
relevant  to  an  EPA  investigation,  audit, 
or  other  inquiry,  or  relevant  to  an  EPA 
decision  concerning  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
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security  clearance,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant 
or  other  benefit,  the  establishment  of  a 
claim,  or  the  initiation  of 
administrative,  civil,  or  criminal  action. 

e.  To  a  Federal,  State,  local,  foreign, 
or  international  agency,  in  response  to 
its  request,  in  connection  with  the 
aBsignment.  hiring,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  beneHt  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

f.  In  a  proceeding  before  a  court,  other 
adjudicative  body  or  grand  jury,  or  in  an 
administrative  or  regulatory  proceeding, 
to  the  extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  the  proceeding  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (1)  EPA  or  any  of  its 
components,  (2)  an  EPA  employee  in  his 
or  her  ofncial  capacity,  (3)  an  EPA 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (4) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  EPA. 
Such  disclosures  include,  but  are  not 
limited  to,  those  made  in  the  course  of 
presenting  evidence,  conducting 
settlement  negotiations,  and  responding 
to  subpoenas  and  requests  for  discovery. 

g.  To  a  Member  of  Congress  who 
submits  an  inquiry  on  behalf  of  an 
individual,  when  the  individual  to 
whom  the  record  pertains  has 
authorized  the  Member  of  Congress  in 
writing  to  have  access  to  the  record.  In 
such  cases,  the  Member  of  Congress  has 
no  more  right  to  the  record  than  does 
the  individual  who  requested  it. 

h.  To  the  Department  of  Justice  for  the 
purpose  of  obtaining  its  advice  on 
Freedom  of  Information  Act  matters. 

i.  To  the  Office  of  Management  and  , 
Budget  for  the  purpose  of  obtaining  its* 
advice  regarding  EPA  obligations  under 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  or  in  connection  with  the 
review  of  legislation. 

j.  In  response  to  a  subpoena  issued  by 
a  Federal  agency  having  the  power  to 
subpoena  records  of  other  Federal 
agencies. 

k.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of 
the  following  is  a  party  or  has  an 


interest:  (1)  EPA  or  any  of  its 
components,  (2)  an  EPA  employee  in  his 
or  her  official  capacity.  (3)  an  EPA 
employee  in  his  or  her  individual  ^ 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (4) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  EPA. 

1.  To  the  Department  oi  the  Treasury 
and  the  Department  of  Justice  when 
EPA  is  seeking  an  ex  parte  court  order 
to  obtain  taxpayer  information  from  the 
Internal  Revenue  Service. 

m.  To  debt  collection  contrac^rs  for 
the  purpose  of  collecting  delinquent 
debts  as  authorized  by  law. 

n.  To  a  "consumer  reporting  agency," 
as  that  term  is  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(D)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)),  for  the  purpose  of 
obtaining  information  in  the  course  of 
an  investigation. 

o.  To  EPA  contractors,  grantees,  or 
volunteers  who  have  been  engaged  to 
assist  EPA  in  the  performance  of  a 
contract,  grant,  cooperative  agreement, 
or  other  activity  related  to  this  system 
of  records  and  who  need  to  have  access 
to  the  records  in  order  to  perform  the 
activity.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a. 

p.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

q.  To  a  Federal,  State,  local,  foreign, 
or  international  agency,  or  other  public 
authority,  for  use  in  a  computer 
matching  program,  as  that  term  is 
defined  in  5  U.S.C.  552a(a)(8).  Each 
disclosure  shall  be  in  accordance  with 
the  requirements  of  the  Privacy  Act  of 
1974,  as  amended,  5  U.S.C.  552a,  the 
Office  of  Management  and  Budget 
(0MB)  Computer  Matching  Guidelines 
published  on  June  19, 1989  (54  FR 
25818),  and  OMB  Bulletin  No.  89-22 
published  on  September  20, 1989,  or 
any  superseding  guidance. 

r.  To  a  public  or  professional 
licensing  organization  when  such  record 
indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of 
professional  standards,  or  reflects  on  the 
moral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed. 

s.  To  an  entity  or  person,  public  or 
private,  when  disclosure  of  the  record  is 
needed  to  enable  the  recipient  of  the 


record  to  take  action  to  recover  money 
or  property  of  the  EPA.  when  such 
recovery  will  accrue  to  the  benefit  of  the 
United  States,  or  when  disclosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  appropriate 
disciplinary  action  to  maintain  the 
intemty  of  EPA  programs  or  operations, 
t.  To  the  Office  of  Government  Ethics 
(OGE)  to  comply  with  agency  reporting 
requirements  established  by  OGE  in  5 
CFR  part  2638,  subpart  F. 

POUOES  AND  PfUCTK:C8  FOA  STORtNO, 
RETRIEVmG,  ACCCSSINQ,  RCTAtMNQ,  AMD 
OtSPOSiNG  OF  RECORDS  M  7NC  SYSTEM: 

STORAQE: 

The  criminal  investigative  index  is 
stored  on  computer  harid  disks  and 
tapes.  The  hard  copy  files  are  stored  in 
file  folders.  All  records  are  stored  under 
secure  conditions,  which  are  described 
in  the  Safeguards  section. 

RETraEVABUiTY: 

Records  in  the  criminal  investigative 
index  are  retrieved  by  the  last  names  of 
the  subjects  of  investigations  and  by 
case  numbers.  Records  in  the  hard  copy 
files  are  retrieved  by  case  file  numbers. 

SAFEOUARDS: 

Direct  access  to  the  criminal 
investigative  index  is  limited  to 
authorized  staff  of  the  OIG  Office  of 
Investigations  and  Office  of  Audit. 
Access  to  the  criminal  investigative  files 
is  limited  to  authorized  staff  of  the  OIG 
Office  of  Investigations.  Additional 
access  within  EPA  is  limited  to 
authorized  officials  and  employees  on  a 
need-to-know  basis.  All  records,  when 
not  in  the  possession  of  an  authorized 
individual,  are  stored  in  locked  cabinets 
in  an  alarmed  room  with  restricted 
access. 

RETENTXM  ANO  OtSPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  EPA  Records 
Control  Schedules,  Inspector  General 
Records,  approved  by  the  National 
Archives  and  Records  Administration. 
Investigative  case  files  are  generally 
retained  for  10  years  and  then 
destroyed. 

SYSTEM  MAHAGER(S)  ANO  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  Office  of  Inspector 
General  (A-109),  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460. 

NOTIFICATKM  PROCEDURES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA 
has  promulgated  rules  which  establish 
procedures  for  notifying  an  individual 


29824 


Federal  Register  /  Vol   58.  No.  98  /  Monday,  May  24,  1993  /  Notices 


at  hia/ber  request  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her  because,  under  certain 
circumstances,  it  might  be  appropriate 
for  an  individual  to  have  access  to  all 
or  a  portion  of  his/her  recoHs  in  this 
system.  Requests  for  notification  should 
be  made  in  writing  to  the  System 
Manager  in  accordance  with  EPA's 
regulations  at  40  CFR  part  16. 

RECOM)  ACCESS  PfWCCOUNES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However.  EPA 
has  promulgated  rules  which  establish 
procedures  for  notifying  an  individual 
at  his/her  request  how  he/she  can  gain 
access  to  a  record  in  a  system  of  records 
pertaining  to  him/her  because,  under 
certain  circumstances,  it  might  be 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system.  Requests  for 
access  should  be  made  in  writing  to  the 
System  Manager  in  accordance  with 
EPA's  regulations  at  40  CFR  part  16. 

CONrEOTNQ  RECORO  PROCEOURES: 

See  Record  Access  Procedures  section 
of  this  notice. 

RECORD  SOURCE  CATEOORCS: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA  is 
publishing  the  following  generic  list  of 
categories  of  sources  of  records  in  this 
system:  The  subjects  of  investigations; 
individuals  with  whom  the  subjects  of 
investigations  are  associated  (e.g..  fellow 
workers,  business  associates, 
acquaintances,  or  relatives);  Federal, 
State,  local,  or  foreign  investigatory  or 
law  enforcement  agencies;  other 
government  agencies;  confidential 
sources;  witnesses;  concerned  citizens; 
and  public  source  materials. 

SYSTEMS  EXEUPT  FROU  CERTAIN  PROVISIONS  OF 
THE  ACT: 

Pursuant  to  5  U.S.C  552a(j)(2),  this 
system  is  exempt  from  the  following 
provisions  of  the  Privacy  Act  of  1974,  as 
amended:  5  U.S.C  552a  (c)  (3)  and  (4); 
(d);  (e)  (1).  (2).  (3).  (4)  (G).  (H).  and  (I), 
(5),  and  (8);  (f);  and  (g).  Pursuant  to  5 
U.S.C.  552a(k)(2).  this  system  is  exempt 
from  the  following  provisions  of  the 
Privacy  Act  of  1974,  as  amended, 
subject  to  the  limitations  set  forth  in 
that  subsection:  5  U.S.C  552a  (c)(3);  (d); 
(e)(1).  (4)  (G),  (H),  and  (1);  and  (Q. 
Pursuant  to  5  U.S.C.  552a(k)(5),  this 
system  is  exempt  frt)m  the  following 
provisions  of  the  Privacy  Act  of  1974,  as 
amended,  subject  to  the  limitations  set 
forth  in  that  subsection:  5  U.S.C  552a 
(c)(3);  (d):  (e)(1).  (4)  (H)  and  (T);  and  (f) 
(2)  through  (5).  These  exemptions  were 


published  as  regulations  in  the  Federal 
Register,  in  accordance  with  the 
requirements  of  5  U.S.C  553  (b)  (1),  (2), 
and  (3),  (c),  and  (e).  For  additional 
information,  contact  the  System 
Manager. 

EPA-« 

SYSTEM  name: 

OIG  Personnel  Security  Files— EPA/ 
OIG. 

SECURfTY  classification: 

Most  of  the  records  in  this  system  are 
unclassified.  However,  some  records  in 
the  system  are  classified  by  other 
Federal  agencies  at  levels  up  to  and 
including  "secret"  in  accordance  with 
Executive  Order  12356. 

SYSTEM  location: 

Assistant  Inspector  General  for 
Management,  Office  of  Inspector 
General  (A-109),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

CATEOORCS  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  the 
subjects  of  personnel  security 
investigations  (e.g..  preappointment 
investigations,  background 
investigations,  national  agency  checks 
and  inquiries,  and  periodic 
reinvestigations)  conducted  by  the  OIG 
or  the  Office  of  Personnel  Management 
(OPM),  including  present  and  former 
EPA  employees,  consultants, 
contractors,  and  subcontractors  in 
national  security  and/or  public  trust 
positions;  and  applicants  for  national 
security  and/or  public  trust  positions 
within  the  EPA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A.  Computerized  Reference:  Selected 
information  from  some  personnel 
security  files,  indexed  by  the  subject's 
social  security  number,  place  of  birth, 
type  of  investigation,  date  of 
investigation,  type  of  security  clearance, 
date  of  security  clearance,  and 
sensitivity  of  the  position  occupied. 

B.  Hard  Copy  Files:  All  information 
relating  to  personnel  security 
investigations,  including  information 
contained  in  the  computerized 
reference;  information  provided  by  the 
subjects  on  forms  SF-171.  SF-85,  SF- 
85P.  SF-86.  SF-67.  OPM-329-A,  EPA- 
1480-19,  EPA-1480-40,  AEC-136,  and 
DOE  F  5631.18.  F  5631.29  and  F 
5631.34;  information  in  interviews  and 
correspondence;  information  provided 
by  individuals  with  whom  the  subjects 
are  associated  (e.g..  fellow  workers, 
business  associates,  acquaintances,  or 
relatives);  information  provided  by 


Federal,  State,  local,  or  foreign 
inve^gatory  or  law  enforcement 
agencies,  or  other  government  agencies; 
information  provided  by  confidential 
sources;  information  provided  by  former 
employers,  references  named  by  the 
subjects,  credit  agencies,  and 
educational  institutions;  pre- 
appointment investigative  reports; 
summaries  of  telephone  calls; 
correspondence;  public  source 
materials;  and  information  about 
referrals  for  criminal  prosecutions,  civil 
proceedings,  and  administrative  actions 
taken  with  respect  to  the  subjects. 

AUTHORnY  FOR  MAVOENANCE  OF  THE  SYSTEM: 
Executive  Order  10450,  as  amended; 
Executive  Order  12356;  Atomic  Energy 
Act  of  1954,  as  amended,  42  U.S.C 
2165;  Inspector  General  Act  of  1978,  as 
amended.  5  U.S.C.  app.;  and  5  U.S.C. 
301. 

PURl>OSE(S): 

The  records  contained  in  the  system 
are  used  by  the  OIG  to  develop 
information  on  EPA  employees, 
consultants,  contractors,  subcontractors, 
and  applicants  that  will  help  the  EPA 
determine  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment.  Federal  contracts,  or 
access  to  classified  information.  To  the 
extent  that  records  in  this  system  reveal 
a  violation  or  potential  violation  of  law, 
then  such  records  would  be  used  by  the 
OIG  in  furtherance  of  the 
responsibilities  of  the  Inspector  General 
under  the  Inspector  General  Act  of  1978, 
as  amended,  to  conduct  and  supervise 
investigations  relating  to  programs  and 
o(>erations  of  the  EPA;  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  administration  of  such  programs 
and  operations;  and  to  prevent  and 
detect  fraud  and  abuse  in  such  programs 
and  operations.  Such  records  would  be 
used  in  investigating  individuals  and 
entities  suspected  of  having  committed 
illegal  or  unethical  acts  and  in  any 
resulting  criminal  prosecutions,  civil 
proceedings,  or  administrative  actions. 

ROt/TWE  USES  OF  RECORDS  MAINTA»IEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSE  OF  SUCH  USES: 

A  record  from  the  system  of  records 
may  be  disclosed,  as  a  routine  use: 

a.  To  any  source,  private  or  public,  to 
the  extent  necessary  to  secure  from  such 
source  information  relevant  to  a 
legitimate  EPA  investigation,  audit,  or 
other  inquiry. 

b.  To  the  appropriate  Federal,  State, 
local,  foreign,  or  international  agency,  if 
a  record  indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of  law. 
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whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation,  or  order  issued 
pursuant  thereto,  where  that  agency  is 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation, 
or  of  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

c.  To  a  Federal.  State,  local,  foreign. 
or  international  agency,  or  other  public 
authority  or  professional  organization, 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  records  or  other 

F)ertinent  records,  such  as  current 
icenses,  in  order  to  obtain  information 
relevant  to  an  EPA  investigation,  audit, 
or  other  inquiry,  or  relevant  to  an  EPA 
decision  concerning  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
security  clearance,  the  letting  of  a 
contract,  the  issuance  of  a  license,  grant 
or  other  benefit,  the  establishment  of  a 
claim,  or  the  initiation  of 
administrative,  civil,  or  criminal  action. 
I  d.  To  a  Federal,  State,  local,  foreign, 
or  international  agency,  in  response  to 
its  request,  in  connection  with  the 
assignment,  hiring,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

e.  In  a  proceeding  before  a  court,  other 
adjudicative  body  or  grand  jury,  or  in  an 
administrative  or  regulatory  proceeding, 
to  the  extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  the  proceeding  in 
which  one  of  the  following  is  a  party  or 
has  an  interest:  (1)  EPA  or  any  of  its 
components.  (2)  an  EPA  employee  in  his 
or  her  official  capacity,  (3)  an  H'A 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (4) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  EPA. 
Such  disclosures  include,  but  are  not 
limited  to,  those  made  in  the  course  of 
presenting  evidence,  conducting 
settlement  negotiations,  and  responding 
to  subpoenas  and  reouests  for  discovery. 

f.  To  a  Member  of  Congress  who 
submits  an  inquiry  on  behalf  of  an 
individual,  when  the  individual  to 
whom  the  record  pertains  has 
authorized  the  Member  of  Congress  in 
writing  to  have  access  to  the  record.  In 
such  cases,  the  Member  of  Congress  has 


no  more  right  to  the  record  than  does 
the  individual  who  requested  it. 

g.  To  the  Department  of  Justice  for  the 
purpose  of  obtaining  its  advice  on 
Freedom  of  Information  Act  matters. 

h.  To  the  Office  of  Management  and 
Budget  for  the  purpKJse  of  obtaining  its 
advice  regarding  EPA  obligations  under 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a.  or  in  connection  with  the 
review  of  legislation. 

i.  In  response  to  a  subpoena  issued  by 
a  Federal  agency  having  the  power  to 
subpoena  records  of  other  Federal 
agencies. 

j.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of 
the  following  is  a  party  or  has  an 
interest:  (1)  EPA  or  any  of  its 
components,  (2)  an  EPA  employee  in  his 
or  her  official  capacity,  (3)  an  EPA 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (4) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  EPA. 

k.  To  the  Department  of  the  Treasury 
and  the  Department  of  Justice  when 
EPA  is  seeking  an  ex  parte  court  order 
to  obtain  taxpayer  information  firom  the 
Internal  Revenue  Service. 

1.  To  debt  collection  contractors  for 
the  purpose  of  collecting  delinquent 
debts  as  authorized  by  law. 

m.  To  a  "consumer  reporting  agency," 
as  that  term  is  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  for  the  purpose  of 
obtaining  information  in  the  course  of 
an  investigation. 

n.  To  EPA  contractors,  grantees,  or 
volunteers  who  have  been  engaged  to 
assist  EPA  in  the  performance  of  a 
contract,  grant,  cooperative  agreement, 
or  other  activity  related  to  this  system 
of  records  and  who  need  to  have  access 
to  the  records  in  order  to  perform  the 
activity.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended.  5 
U.S.C  552a. 

o.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

p.  To  a  Federal  agency  responsible  for 
considering  suspension  or  debarment 
action  where  such  record  would  be 
relevant  to  such  action. 


q.  To  a  public  or  professional 
licensing  organization  when  such  record 
indicates,  either  by  itself  or  in 
combination  with  other  information,  a 
violation  or  potential  violation  of 
professional  standards,  or  reflects  on  the 
moral,  educational,  or  professional 
qualifications  of  an  individual  who  is 
licensed  or  who  is  seeking  to  become 
licensed. 

r.  To  an  entity  or  person,  public  or 
private,  when  disclosure  of  the  record  is 
needed  to  enable  the  recipient  of  the 
record  to  take  action  to  recover  money 
or  property  of  the  EPA.  when  such 
recovery  will  accrue  to  the  benefit  of  the 
United  States,  or  when  disclosure  of  the 
record  is  needed  to  enable  the  recipient 
of  the  record  to  take  appropriate 
disciplinary  action  to  maintain  the 
integrity  of  EPA  programs  or  operations. 

POUCIES  ANO  PRACTICES  FOfl  STORINO, 
RETfMEVINQ,  ACCCSStNQ,  RETAININO,  ANO 
OtSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  computerized  reference  is  stored 
on  bound  computer  printout  sheets.  The 
hard  copy  files  are  stored  in  file  folders. 
All  records  are  stored  under  secure 
conditions,  which  are  described  in  the 
Safeguards  section. 

RETRtEVABIUTY: 

Records  in  the  computerized 
reference  are  retrieved  by  the  social 
security  numbers  of  the  subjects  of 
personnel  security  investigations. 
Records  in  the  hard  copy  files  are 
retrieved  by  the  last  names  of  the 
subjects  of  personnel  security 
investigations. 

SAFEGUARDS: 

Direct  access  to  the  computer  based 
information  is  limited  to  authorized 
employees  of  the  OIG,  Office  of 
Management,  Personnel  Security  Staff. 
Additional  access  to  the  security  files 
Vkrithin  EPA  is  limited  to  authorized 
officials  and  employees  on  a  need-to- 
know  basis.  All  records,  when  not  in  the 
possession  of  an  authorized  individual, 
are  stored  in  file  cabinets  or  safes  and/ 
or  in  a  locked  central  file  room  with 
restricted  access.  Classified  records  are 
stored  in  accordance  with  Executive 
Order  12356. 

RETENTKm  ANO  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  EPA  Records 
Control  Schedules,  Inspector  General 
Records,  approved  by  the  National 
Archives  and  Records  Administration. 
Personnel  security  files  are  generally 
retained  for  5  years  after  the  separation 
or  transfer  of  the  employee  and  then 
destroyed. 
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tVrrUl  MANAQEfHS)  AMD  AOONCSS: 

Assistant  Inspector  General  for 
Management.  Office  of  Inspector 
General  lA-109)  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460. 

NonncATiON  raoccDUfiES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement  to  the  extent  that 
the  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes.  EPA  also  claims  that  the 
system  is  exempt  from  this  requirement 
to  the  extent  that  the  system  contains 
records  which  are  specifically 
authorized  under  criteria  established  by 
Executive  Order  12356  to  be  kept  secret 
in  the  interest  of  national  defense  or 
foreign  policy  and  which  are  in  fact 
properly  classified  pursuant  to  that 
executive  order.  However.  EPA  has 
promulgated  rules  which  establish 
procedures  for  notifying  an  individual 
at  his/her  request  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her  because,  under  certain 
circumstances,  it  might  be  appropriate 
for  an  individual  to  have  access  to  all 
or  a  portion  of  his  records  in  this 
system.  Requests  for  notification  should 
be  made  in  writing  to  the  System 
Manager  in  accordance  with  EPA's 
regulations  at  40  CFR  part  16. 

RECOnO  ACCESS  PROCEOURES: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA 
has  promulgated  rules  which  establish 
procedures  for  notifying  an  individual 
at  his/her  request  how  he/she  can  gain 
access  to  a  record  in  a  system  of  records 
pertaining  to  him/her  because,  under 
certain  circumstances,  it  might  be 
appropriate  for  an  individual  to  have 
access  to  all  or  a  f>oriion  of  his  records 
in  this  system.  Requests  for  access 
should  be  made  in  writing  to  the  System 
Manager  in  accordance  with  EPA's 
regulations  at  40  CFR  part  16. 

COtfTESTWQ  RECORD  PROCEDURES: 

See  Record  Access  Procedures  section 
of  this  notice. 

RECORD  SOURCE  CATEOORKS: 

See  Exemption  section  of  this  notice. 
EPA  claims  that  the  system  is  exempt 
from  this  requirement.  However,  EPA  is 
publishing  the  following  generic  list  of 
categories  of  sources  of  records  in  this 
system:  the  subjects  of  personnel 
security  investigations;  individuals  with 
whom  the  subjects  are  associated  (e.g., 
fellow  workers,  business  associates, 
acquaintances,  or  relatives);  Federal. 
State,  local,  or  foreign  investigatory  or 


law  enforcement  agencies:  other 
government  agencies;  confidential 
sources;  former  employers;  reference 
named  by  the  subjects;  credit  agencies; 
educational  institutions;  and  public 
source  materials. 

svstimb  esmtteo  from  certam  provistons 
o^twact: 

Pursuant  to  5  U.S.C  552a(k)(l),  this 
system  is  exempt  from  the  following 
provisions  of  the  Privacy  Act  of  1974,  as 
amended:  5  U.S.C  552a(c)(3);  (d);  (e)(1), 
(4)(G).  (H),  and  (I);  and  (0-  Pursuant  to 
5  U.S.C  552a(k){2),  this  system  is 
exempt  from  the  following  provisions  of 
the  Privacy  Act  of  1974.  as  amended, 
subject  to  the  limitations  set  forth  in 
that  subsection:  5  U.S.C  S52a(c)(3);  (d); 
(e)(1),  (4)(G).  (H),  and  (I);  and  (Q. 
Pursuant  to  5  U.S.C  552a(k)(5),  this 
system  is  exempt  from  the  following 
provisions  of  the  Privacy  Act  of  1974.  as 
amended,  subject  to  the  limitations  set 
forth  in  that  subsection:  5  U.S.C. 
552a(c)(3);  (d);  (e)(1),  (4)(H)  and  (I);  and 
(f)(2)  through  (5).  These  exemptions 
were  published  as  regulations  in  the 
Federal  Register,  in  accordance  with  the 
requirements  of  5  U.S.C  553(b)(1),  (2), 
and  (3),  (c),  and  (e).  For  additional 
information,  contact  the  System 
Manager. 

IFR  Doc  93-12220  Filed  5-21-93;  8:45  am] 
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Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Federal  Test  Procedure 
Review 

AGENCY:  Environmental  Protection 

Agency. 

ACTIOH:  Notice  of  Availability  and 

Solicitation  of  Comments. 

SUMMARY:  This  notice  announces  the 
availability  of  a  Preliminary  Technical 
Report  (EPA  Document  No.  420-R-93- 
007)  regarding  the  testing  of  motor 
vehicles  and  motor  vehicle  engines  for 
measurement  of  motor  vehicle 
emissions.  This  Report  has  been 
prepared  by  the  Environmental 
Protection  Agency's  (EPA)  Federal  Test 
Procedure  (FTP)  Review  Project, 
pursuant  to  Section  206(h)  of  the  Clean 
Air  Act,  as  amended  (CAA  or  Act). 
Section  206(h)  of  the  Act  requires  that 
EPA  "review  and  revise  as  neces.'^ary" 
the  regulations  governing  the  FTP  to 
"insure  that  vehicles  are  tested  under 
circumstances  which  reflect  the  actual 
current  driving  conditions  under  which 
motor  vehicles  are  used". 

The  report  discusses  the  driving 
behavior  research  conducted  by  Q'A 


and  others  in  EPA's  review  of  the  FTP, 
including  the  need  for  such  research, 
the  methods  and  approaches  employed 
in  the  research,  an  analysis  and 
discussion  of  the  results  of  the  research, 
and  an  analytical  comparison  to  the 
FTP.  Comments  on  the  report  are 
invited  from  experts  in  the  field  and  all 
interested  parties. 

DATES:  This  preliminary  technical  report 
has  been  released  and  is  currently 
available  to  the  public.  Written 
comments  on  the  report  must  be 
submitted  on  or  before  July  8, 1993. 
Additional  information  on  obtaining 
copies  of  the  report  and  submitting 
comments  can  be  found  in  the 
AOORESSES  and  SUPPI.EMENTARV 
INFORMATION  sections  of  this  notice. 
ADDRESSES:  The  FTP  Review  Project 
Preliminary  Technical  Report  is  ^ 

available  to  the  public  via  four  avenues: 
(1)  The  report  and  other  materials 
relevant  to  the  FTP  Review  Project,  are 
available  for  public  inspection  and 
copying  in  the  EPA  Air  Docket  under 
docket  number  A-92-64.  The  docket  is 
located  at  the  U.S.  EPA,  Air  Docket, 
Mail  Code  LE-131, 401  M  Street,  SW., 
Washington.  DC,  20460  (room  M-1500 
on  the  ground  level  of  Waterside  Mall) 
(Telephone  #(202)260-7548.  FAX 
#(202)260-7883).  The  docket  may  be 
inspected  between  the  hours  of  8:30 
a.m.  to  12  noon  and  from  1:30  to  3:30 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials.  In 
addition,  written  comments  for  EPA 
consideration  may  be  submitted  (in 
duplicate  if  possible)  to  the  EPA  Air 
Docket.  Attention  Docket  No.  A-92-64 
at  the  same  address.  (2)  Electronic 
copies  are  available  on  EPA's 
Technology  Transfer  Network  (TTN), 
CAAA  Bulletin  Board,  Title  U  file  area. 
TTN  is  an  electronic  bulletin  board 
providing  information,  technology,  and 
tools  on  air  pollution  control.  The 
service  is  free,  except  for  the  cost  of  the 
phone  call,  and  accessible  from  your 
own  computer  via  a  modem  by  dialing 
(919)  541-5742  (1200/2400/9600  baud). 
If  you  want  more  information  or  need 
help  accessing  the  system,  call  the 
systems  operator  by  phone  at  (919)  541- 
5384.  (3)  Hard  copies  (paper)  are 
available  through  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield,  VA. 
22161.  Telephone  #(703)  487-4650.  (4) 
A  hard  copy  or  an  electronic  copy  (on 
3.5  inch  diskettes  using  Wordperfect  for 
the  PC  environment  and  Microsoft  Word, 
for  the  Macintosh),  may  be  obtained  by 
sending  a  written  request  (please  specify 
format)  to  the  contact  person  listed 
below.  (Please  note:  Due  to  limited 


equipment  and  personnel  at  this  source, 

response  to  requests  for  a  hard  copy 
may  be  restricted  to  the  Executive 
Summary.) 

F0«  FURTHER  MFORMATKM  CONTACT:  John 
German.  Certification  Division,  U.S. 
EPA,  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road.  Ann  Arbor,  MI  48105.  Telephone 
#(313)  668-4214.  FAX  #(313)  741-7869. 
SUPM^MENTARY  INFORMATION:  EPA  is 
committed  to  public  involvement  and 
throughout  the  FTP  Review  Project  has 
endeavored  to  provide  opportunities  for 
input  from  states,  industry,  and  other 
interested  parties.  EPA  issued  a  Status 
Report  on  the  FTP  review  project  in 
February  1993  (EPA  Document  No.  420- 
R-93-006).  and  held  a  public  workshop 
on  March  9  and  10, 1993.  The  status 
report,  written  submissions  and 
prepared  statements  from  the  public 
workshop,  as  well  as  additional 
information  relevant  to  the  FTP  review, 
may  be  found  at  the  EPA  Air  Docket  in 
Docket  No.  A-92-64  (see  ADDRESSES). 

In  keeping  with  this  commitment, 
EPA  solicits  and  encourages  review  of 
the  preliminary  technical  report  by 
experts  in  the  field  and  other  interested 
parties.  EPA  welcomes  comments  and 
asks  that  technical  comments  be 
submitted  with  supporting  data. 
Information  gained  from  comments 
received  will  support  EPA's  efforts  to 
implement  the  provisions  of  CAA 
Section  206(h).  All  comments,  with  the 
exclusion  of  proprietary  information, 
should  be  directed  to  the  EPA  Air 
Docket  (see  ADDRESSES  above). 

Commenters  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent  and  label 
it  as  "Confidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  (see 
FOR  FURTHER  INFORMATION  CONTACT 
above),  and  not  to  the  public  docket. 
This  will  ensure  that  propri  Mary 
information  is  not  inadvertently  placed 
in  the  docket.  If  a  commenter  wants 
EPA  to  use  confidential  business 
information  as  part  of  EPA's  review  and 
possible  revision  of  the  FTP,  then  a 
nonconfidential  version  of  the 
document  that  summarizes  the  key  data 
or  information  should  be  placed  in  the 
public  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
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available  to  the  public  without  further 
notice  to  the  commenters. 

A  broad  outline  of  the  information 
contained  in  the  report  is  provided 
below: 

FTP  Review  Project:  Preliminary 
Technical  Report — Outline 

•  Introduction  and  Background. 

•  Project  Overview. 

•  Driving  Surveys:  Methods  and 
Approach. 

•  Driving  Behavior. 

•  Driving  Conditions. 

•  Analysis  and  Discussion  of  Survey 
Results. 

•  Driving  Behavior  Determinants/ 
Factors. 

•  Trip  Behavior  Determinants/ 
Factors. 

•  Vehicle  Operation  Patterns. 

•  Analytical  Comparison  to  the 
Federal  Test  Procedure. 

•  Test  Cycle  Development  Methods 
and  Approach. 

Dated:  May  14. 1993. 

Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  93-12223  Filed  5-21-93;  8:45  ami 
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Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 
DATES:  This  notice  requests  an 
expedited  review.  Public  comments 
must  be  submitted  by  May  31,  1993. 

For  further  information,  or  to  obtain  a 
copy  of  this  ICR.  contact  Sandy  Farmer 
at  EPA.  (202)  260-2740. 

SUPPUEMENTARY  INFORMATION: 

GfTice  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Pesticides  Enforcement  and 
Applicator  Certification  Cooperative 
Agreement:  Output  Projections/ 
Quarterly  Accomplishments  Reporting 
Form.  (EPA  ICR  No:  1547.02;  0MB  No: 
2070-0113)  This  is  a  request  for 
extension  of  the  expiration  date  of  a 
currently  approved  collection. 


Abstract:  Under  sections  23(a).  26(a), 
and  11(a)(2)(D)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  EPA  requires  governmental 
entities  (states,  territories,  and  Indian 
tribes)  to  which  it  has  delegated  primary 
enforcement  authority  and  with  which 
it  has  cooperative  agreements  in  place, 
to  report  periodically  to  the  Agency  on 
their  pesticide  enforcement  activities. 
Specifically,  the  respondent  state 
agencies  submit  to  the  EPA  output  and 
accomplishment  reports  on  projected 
and  completed  instructions,  number 
and  type  of  samples  collected  during  an 
inspection,  actual  number  of 
enforcement  actions  resulting  from  an 
inspection,  and  applicator  certification 
and  training  activities. 

To  comply  with  section  19(f)  of 
FIFRA,  the  Agency  is  mandated  to 
promulgate  regulations  which  will 
continue  to  grant  enforcement 
authorities  to  states  that  have 
cooperative  agreements  with  the 
Agency.  Until  section  19(f)  of  FIFRA  is 
implemented,  the  states  must  also 
submit  to  the  Agency  a  written 
commitment  to  conduct  the  following 
activities: 

(1)  Review  the  proposed  FIFRA 
section  19(f)  regulations; 

(2)  Identify  any  changes  to  State  laws 
that  would  be  necessary  to  enforce 
the  regulations,  and  develop  an 
estimated  timeline  for  making  the 
necessary  changes; 

(3)  Within  12  months  of  promulgation 
of  the  FIFRA  section  19(f)(1) 
regulations,  develop,  and  submit  to 
EPA.  a  strategy  for  implementing  a 
state  enforcement  program  in 
compliance  with  the  requirements 
of  section  19(f)  of  the  FIFRA; 

(4)  After  promulgation  of  the 
regulations,  conduct  a  program  to 
inform  the  regulated  community  of 
the  requirements  of  the  rules. 

These  activities  will  put  adequate 
State  programs  in  place  by  the  time 
compliance  with  regulations 
promulgated  under  FIFRA  section  19(f) 
is  required. 

The  Agency  uses  this  information  to 
monitor  and  evaluate  delegated  program 
performance  as  part  of  its  overall 
pesticide  enforcement  program.  Also, 
the  information  is  used  to  review  and 
set  funding  levels  for  cooperative 
agreements. 

Burden  Statement:  The  estimated 
annual  reporting  burden  for  this 
collection  of  information  is  estimated 
to  average  6.29  hours  per  response. 
This  estimate  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and 
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complete  and  review  the  collection  of 

information. 
Respondents:  States,  territories,  and 

Indian  tribes  with  EPA  cooperative 

grants. 
Estimated  No.  of  Respondents:  70 
Estimated  No.  of  Responses  Per 

Respondent:  5 
Estimated  Total  Annual  Burden  on 

Respondents:  2,202  hours 
Frequency  of  Collection:  Quarterly  for 

enforcement  and  semi-annually  for 

certification.  The  written  commitment 

is  submitted  once. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 

Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM  223Y).  401  M  Street  SW., 
Washington.  DC  20460 

and 
Matthew  Mitchell,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street  NW.. 
Washington,  DC  20503. 

Dated:  May  18, 1993. 
Paul  Lapaley. 

Director,  Regulatory  Management  Division. 
[PR  Doc  93-12222  Filed  5-21-93;  8:45  am) 
WUMQCOOC  I8M-S0-M 


[FRL  4658-2] 

RefMwal  of  the  Policy  Dialogue  on 
Mining  Wastes 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Renewal  of  Federal  Advisory 

Committee — Policy  Dialogue  Committee 

on  mining  wastes. 

SUMMARY:  As  required  by  section  g(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  we  are  giving  notice  of 
the  renewal  of  the  Mining  Waste  Policy 
Dialogue  Committee.  The  Committee 
was  formed  in  March.  1991  to  provide 
a  forum  to  refine  and  further  develop 
issues  related  to  managing  mining  waste 
and  to  facilitate  the  exchange  of  ideas 
and  information  among  the  interested 
parties.  The  Charter  has  been  renewed 
through  September  30, 1993.  We  have 
determined  that  renewal  of  this 
Committee  is  in  the  public  interest  and 
will  assist  the  Agency  in  performing  its 
duties  prescribed  in  the  Resources 
Conservation  Recovery  Act. 

Copies  of  the  Committee  Charter  have 
been  filed  with  the  appropriate 
committees  of  Congress  and  the  Library 
of  Congress. 

No  date  has  been  set  for  the  next 
meeting  of  the  Policy  Dialogue 
Committee.  Notice  will  be  published 


when  the  date  and  location  of  the  next 
meeting  is  known 

FOR  FURTHER  MF0RMAT10N  COffTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  mining  waste 
program  should  call  Steve  Hoffman, 
Office  of  Solid  Waste.  U.S.  EPA.  (703) 
308-8413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patricia  Whiting, 
Office  of  Solid  Waste.  (OS-323W). 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460. 

Dated:  May  18, 1993. 
Deborah  Dahon, 

Designated  Federal  Official,  Deputy  Director. 
Consensus  and  Dispute  Fesolution  Program, 
Office  of  Policy,  Planning  and  Evaluation. 

[PR  Doc.  93-12221  Filed  5-21-93;  8:45  am] 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Meeting  of  the 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States 

SUMMARY:  The  Advisory  Committee  was 
established  by  Pub.  L.  98-181, 
November  30, 1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  to 
the  United  States  Congress. 
TIME  AND  PLACE:  Tuesday,  June  8,  1993, 
from  9:30  a.m.  to  12  noon.  The  meeting 
will  be  held  at  Eximbank  in  room  1143, 
811  Vermont  Avenue  NW.,  Washington, 
DC  20571. 

AGENDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Advisory  Committee  Comment 
on  Competitiveness  Report; 
Subcommittee  Reports:  Small  Business, 
Banking,  Insurance,  Exporters — Tied 
Aid,  Project  Finance,  Environment, 
Eastern  Europe/QS;  and  other  topics. 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation;  and  the 
last  15  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Loretta 
Carrier,  Room  966,  811  Vermont  Avenue 
NW..  Washington,  DC  20571,  (202)  566- 
8893,  not  later  than  June  7, 1993.  If  any 
person  wishes  auxiliary  aids  (such  as  a 
sign  language  interpreter)  or  other 
special  accommodations,  please  contact, 
prior  to  June  3, 1993,  Loretta  Carrier, 
room  966.  811  Vermont  Avenue,  NW., 


Washington,  DC  20571,  Voice:  (202) 

566-8893  or  TDD:  (202)  535-3913. 

FURTHER  MFORMATION:  For  further 

information,  contact  Loretta  Carrier, 

Room  966,  811  Vermont  Avenue  NW.. 

Washington.  DC  20571.  (202)  566-8893. 

Helena  H.  Wall. 

Vice  President,  Administrative  and 

Management  Services. 

IFR  Doc.  93-12152  Filed  5-21-93;  8:45  am| 

BHXMO  COM  MM-01-M 

[Public  Notic*  20] 

Agertcy  Fonns  Submitted  for  0MB 
Review 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1908,  Eximbank  has  submitted  an 
application  to  be  used  under  the  Bank's 
medium  and  long  term  loan  and 
guarantee  programs. 

PURPOSE:  The  proposed  application  is  to 
be  used  by  applicants  when  applying  for 
Eximbank's  services  under  its  medium 
and  long  term  loan  and  guarantee 
programs.  The  application  will  serve  as 
a  mechanism  by  which  Eximbank  can 
evaluate  creditworthiness  of  applicants, 
to  find  reasonable  assurance  of 
repayment,  and  to  assure  that  relevant 
statutory  programs  and  requirements  are 
met. 

SUMMARY:  The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB. 

(1)  Tyne  of  request:  extension 

(2)  Number  of  forms  submitted:  one 

(3)  Form  Number:  EIB  87-14  (Rev.) 

(4)  Title  of  information  collection: 
Medium-  and  Long-Term  Export 
Loan  and  Guarantee  Application 

(5)  Frequency  of  use:  Submission  of 
applications 

(6)  Respondents:  Any  U.S.  or  foreign 
bank,  other  financial  institution, 
other  responsible  party  including 
the  exporter  or  creditworthy 
borrowers  in  a  country  eligible  for 
Eximbank  assistance. 

(7)  Estimated  total  number  of  annual 
responses:  1200 

(8)  Estimated  total  number  of  hours 
needed  to  fill  out  the  form:  1200. 
Section  3504(h)  of  Public  Law  96- 
511  does  not  apply. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  application  may 
be  obtained  from  Helene  H.  Wall, 
Agency  Clearance  Officer,  (202)  568- 
8111.  Comments  and  questions  should 
be  directed  to  Jefferson  Hill,  Office  of 
Management  and  Budget,  Information 
and  Regulatory  Affairs,  room  3235,  New 


IMI 


Executive  Office  Building,  Washington. 
DC  20503.  (202)  395-3176.  All 
comments  should  be  submitted  within 
two  weeks  of  this  notice;  if  you  intend 
to  submit  comments  but  are  unable  to 
meet  this  deadline,  please  advise  by 
telephone  that  comments  will  be 
submitted  late. 

Dated:  May  13, 1993. 
Helene  R  Wall, 

Agency  Clearance  Officer. 

IFR  Doc  93-12184  Filed  5-21-93;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Agreeinent(8)  Filed;  South  Europe/ 
U.S.A.  Freight  Conference,  et  ai. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-010676-061 

Title:  South  EuropeAJ.S.A.  Freight 
Conference 

Parties: 

Achille  Lauro 

Evergreen  Marine  Corporation 

'    (Taiwan)  Ltd. 

Italia  di  Navigazione.  S.p.A. 

Lykes  Lines 

A.P.  Moller-Maersk  Line  ^ 

Nedlloyd  Lines 

Sea-Land  Service.  Inc. 

P&O  Containers  Limited 

Zim  Israel  Navigation  Company.  Ltd. 

Synopsis:  The  proposed  amendment 
modifies  the  rules  governing  service 
contracts. 

Agreement  No.:  203-011414 
Title:  Hapag-LIoyd/Matson 
Cooperative  Working  Agreement 
Parties: 

Hapag-Uoyd,  AG 

Matson  Navigation  Company.  Inc. 

Synopsis:  The  Agreement  permits  the 
parties  to  cooperate  by  transshipping 
caiBO  between  U.S.  Pacific  Coast  ports. 


as  part  of  through  international 
movements  under  Hapag-Uoyd  bills  of 
lading. 

Dated:  May  18, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joaeph  C  Polking. 

Secretary. 

[FR  Doc  93-12145  Filed  5-21-93;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Aspmi  Bancsharee,  Inc.;  Acquieltkm  of 
Company  Engaged  In  Permisalble 
Nonbanking  Actlvitiea;  Correction 

This  notice  corrects  a  previous  notice 
(FR  Doc.  93-10953)  published  at  page 
27573  of  the  issue  for  Monday.  May  10. 
1993. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  entry  for 
Aspen  Bancshares.  Inc.  is  revised  to 
read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Aspen  Bancshares.  Inc.,  Aspen. 
Colorado;  to  acquire  Centennial  Savings 
Bank.  F.S.B..  Durango.  Colorado,  and 
thereby  engage  in  the  sale  of  credit  life 
insurance  pursuant  to  §  225.25(b)(8)(i) 
of  the  Board's  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  June  1. 1993. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  18. 1993. 
JenniCBr  |.  lohnaoo. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-12194  Filed  5-21-93;  8:45  am) 
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Hrst  Security  Bancorp,  Inc.,  et  al.; 
Formationa  of;  Acquiaitiona  by;  and 
Mergera  of  Bank  Holding  Contpaniea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
VkTitten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  17, 
1993. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  First  Security  Bancorp,  Inc., 
Elmwood  Park,  Illinois;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Security  Trust  &  Savings  Bank, 
Elmwood  Park.  Illinois. 

2.  J.E.  Coonley  Company,  Hampton. 
Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Sheffield  Savings  Bank, 
Sheffield.  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

J.  Wisconsin  Bancshares.  Inc., 
Newport.  Minnesota;  to  merge  with 
Security  Bancorporation.  Inc..  Newport. 
Minnesota,  and  thereby  indirectly 
acquire  MidAmerica  Bank  Hudson, 
Hudson,  Wisconsin,  and  Security  State 
Bank.  Ladysmith.  Wisconsin. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

i.  CCB  Corporation,  Kansas  Qty, 
Missouri;  to  acquire  at  least  45.0  percent 
of  the  voting  shares  of  Acquisition 
Corporation,  Leawood.  Kansas,  and 
thereby  indirectly  acquire  Leavcorp. 
Inc..  Leavenworth.  Kansas,  and 
Leavenworth  National  Bank  and  Trust 
Company,  Leavenworth,  Kansas. 

2.  Community  Bancs  of  Oklahoma, 
Inc..  Tulsa,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  Bank  and  Trust  Company. 
TuKsa,  Oklahoma. 

Board  of  Govemon  of  the  Federal  Reterve 
System.  May  18,  1993. 
Jennifer  J.  Johnaon. 
Associate  Secretary  of  the  Board. 
IFR  Doc  93-12195  Filed  5-21-93;  8:45  am] 
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Huxley  Bancorp;  Notice  of  Application 
to  Engage  de  novo  In  Permissible 
NontMnking  Actlvttiea 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  p^posal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  14, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Huxley  Bancorp,  Huxley,  Iowa;  to 
engage  de  novo  in  making  and  servicing 
loans  pursuant  to  §  22S.25(b)(l)  of  the 
Board's  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  May  18, 1993. 
lenniler  J.  Johiuoii, 
Associate  Secretary  of  the  Board. 
!FR  Doc.  9^-12196  Filed  5-21-93;  8:45  am) 
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James  Edward  Watklns,  at  al.;  Ctiange 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  luider  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  14, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  James  Edward  Watkins, 
Chattanooga,  Tennessee;  to  acquire  an 
additional  1.08  percent  of  the  voting 
shares  of  East  Ridge  Bancshares,  Inc., 
East  Ridge,  Tennessee,  for  a  total  of 
26.03  percent,  and  thereby  indirectly 
acquire  The  Bank  of  East  Ridge,  East 
Ridge,  Tennessee. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Emest  Hulon  Bay,  Anderson, 
Texas;  to  acquire  an  additional  6.49 
percent  for  a  total  of  26.22  percent;  and 
Edward  Earl  Bay,  Anderson,  Texas,  to 
acquire  2.29  percent  of  the  voting  shares 
of  First  Anderson  Bancshares,  Inc., 
Anderson,  Texas,  and  thereby  indirectly 
acquire  The  First  National  Bank, 
Anderson,  Texas. 

2.  Herbert  Dean  Smith,  Bonham, 
Texas;  to  acquire  an  additional  34.90 
percent  of  the  voting  shares  of  Wolfe 
City  Bancshares,  Inc.,  Wolfe  City,  Texas, 
for  a  total  of  34.97  percent,  and  thereby 
indirectly  acquire  The  Wolfe  City 
National  Bank,  Wolfe  City,  Texas. 

Board  of  Governors  of  the  Federal  Rnserve 
System,  May  18, 1993. 
Jennifer  J.  Johnaon. 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-12197  Filed  5-21-93;  8:45  am) 
KLUNQ  COM  mo-et-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  the  reinstatement  of 
an  information  collection  titled:  "Child 
Support  Enforcement  Program  Quarterly 
Report  of  Expenditures  and  Estimates 
(OCSE-131)".  This  information 
collection  was  approved  under  OMB 
Control  Number  0970-0014  for  use 
through  February  28, 1993. 
ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  Smith  of  the  Office  of  Information 
Systems  Management,  Administration 
of  Children  and  Families,  by  calling 
(202)  401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street  NW.,  Washington,  DC  20503, 
(202) 395-7316. 

Information  Document 

Title:  Child  support  Enforcement 
Program  Quarterly  Report  of 
Expenditures  and  Estimates  form  (SCE- 
34 

OMB  iVo..  0980-0014 

Description:  The  authority  to  collect 
and  report  this  information  is  found  in 
the  following  sections  of  the  Social 
Security  Act:  452(a)(6),  454(10),  455(b). 
455(d)  and  458(e).  The  estimate  and 
expenditure  information  collected  on 
form  OCSE-131,  Child  Support  and 
Enforcement  Program  Quarterly  Report 
of  Expenditures  and  Estimates  will  be 
used  to  project  the  Federal  and  State 
shares  of  funds  required  to  operate  the 
program  and  to  compute  quarterly  grant 
awards  to  the  States  as  required  by  Title 
IV-D  of  the  Social  Security  Act. 

Grants  are  awarded  under  Title  IV-D 
for  the  purposes  of  enforcing  the 
support  of  obligations  owed  by  absent 
parents  to  their  children  and  the  spouse 
(or  former  spouse)  with  whom  such 
children  are  living,  locating  absent 
parents,  establishing  paternity, 
obtaining  child  and  spousal  support. 
and  assuring  that  assistance  in  obtaining 
support  will  be  available  to  all  children 
for  who  suri)  assistance  is  requested. 

Section  452(a)(6)  of  the  Social 
Security  Act  requires  the  Secretar}-  of 
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the  Department  of  Health  and  Human 
Services  to  maintain  a  full  record  of  this 
information  as  reported  by  the  States  for 
use  in  the  annual  report  to  the  Congress. 

Annual  Number  of  Respondents 54 

Annual  Frequency 4 

Average  Burden  Hours  Per  Response 8 

Total  Burden  Hours 1,728 

Dated:  April  28, 1993. 
Lairy  Guerrera, 

Deputy  Director.  Office  of  Information 
Systems  Management. 

(FR  Doc.  93-12143  Filed  5-21-«3;  8:45  ami 

BIUINO  COOe  41M-01-M 


Health  Care  Financing  Administration 
[OPA-007-N1 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
June  7, 1993,  from  9  a.m.  until  5  p.m. 
d.s.t.  Additional  meetings  are 
tentatively  scheduled  for  September  13 
and  December  13, 1993. 
ADDRESSES:  Tlie  meeting  will  be  held  in 
Room  800.  8th  Floor  of  the  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lanigan,  Acting  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
Room  425-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW..  Washington,  DC  20201,  (202)  690- 
7874. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  is  mandated  by 
section  1868  of  the  Social  Security  Act 
as  added  by  section  4112  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  101-508,  enacted  on 
November  5, 1990,  to  appoint  a 
Practicing  Physicians  Advisory  Council 
(the  Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  services  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 


publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  to  the  Administrator  of  the  Health 
Care  Financing  Administration  (HCFA) 
not  later  than  December  31st  of  each 
year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  under 
Medicare  in  the  previous  year.  Members 
of  the  Advisory  Council  include  both 
participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act,  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Advisory  Council  by  appropriate 
action  before  the  end  of  the  2-year  term. 

The  current  members  are:  Gary  C. 
Dennis,  M.D.,  Harvey  P.  Hanlen.  O.D., 
Kenneth  D.  Hansen,  M.D.,  Isabel  V. 
Hoverman,  M.D.,  Ramon  L.  Jimenez, 
M.D..  Jerilynn  S.  Kaibel,  D.C.,  William 
D.  Kirsch,  D.O.,  Marie  G.  Kuffner.  M.D.. 
David  L  Massanari.  M.D.,  Kenton  K. 
Moss,  M.D.,  Susan  W.  Owens,  M.D., 
Isadora  Rosenfeld.  M.D.,  Richard  B. 
Tompkins,  M.D.,  James  C.  Waites,  M.D., 
and  Gary  L.  Yordy.  M.D.  The 
chairperson  is  Richard  B.  Tompkins, 
M.D. 

The  Council  will  discuss  and  make 
recommendations  on  the  Health  Care 
Quality  Improvement  Initiative  and  the 
use  of  pattern  analysis  in  place  of  case 
review  to  monitor  and  improve  the 
quality  of  care  furnished  to  Medicare 
beneficiaries. 

The  Council  will  discuss  the  status  of 
the  review  of  care  furnished  in 
ambulatory  settings  such  as  physician 
offices. 

Additionally,  the  Council  will  review 
the  1993-1994  HCFA  initiative  to 
examine  and  reduce  the  burden  of  the 
Peer  Review  Organization's  review 
requirements  on  physicians  and 
hospitals  (for  example,  the  attestation 
requirements)  and  make 
recommendations. 

Those  individuals  or  organizations 
that  wish  to  make  10-minute  oral 
presentations  on  the  above  issues  must 
contact  the  Acting  Executive  Director  to 
be  scheduled.  For  the  name,  address, 
and  telephone  number  of  the  Acting 
Executive  Director,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  notice.  A  written  copy 
of  the  oral  remarks  must  be  presented  to 
the  Acting  Executive  Director  at  the 


time  of  the  presentation.  Anyone  who  is 
not  scheduled  to  speak  may  submit 
written  comments  to  the  Acting 
Executive  Director.  The  meeting  is  open 
to  the  public  but  attendance  is  limited 
to  the  space  available  on  a  first-come 
basis. 

Authority:  Section  1868  of  the  Social 
Security  Act  (42  U.S.C.  1395ee)  and  section 
10(a)  of  Public  Law  92-463  (5  U.S.C  App.  2. 
section  10(a)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicare — Hospital 
Insurance  Program;  and  No.  13.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  17, 1993. 
WiUiam  Tot^.  Jr.. 

Acting  Deputy  Administrator,  Health  Jare 
Financing  Administration. 

(FR  Doc.  93-12307  Filed  5-20-93;  1:13  pm] 

BiLLMa  cooe  4iao-ei-» 


Indian  Health  Service 

Adolescent  Health  Centers  for 
American  Indians/ Alaska  Natives 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  competitive  grant 
applications  for  adolescent  health 
centers  for  American  Indians/Alaska 
Natives. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  that  competitive  grant 
applications  are  now  being  accepted  for 
the  establishment  of  Adolescent  Health 
Centers  for  American  Indians/Alaska 
Natives.  These  grants  are  established 
under  the  authority  of  Indian  Health 
Amendment  of  1992,  Public  Law  102- 
573,  section  216.  There  will  be  only  one 
funding  cycle  during  fiscal  year  1993. 
This  program  is  described  at  93.228  in 
the  Catalog  of  Federal  Domestic 
Assistance.  These  grants  will  be 
awarded  in  accordance  with  applicable 
0MB  Circulars  and  grant  administrative 
requirements.  Executive  Order  12372 
requiring  intergovernmental  review  is 
not  applicable  to  this  program.  This 
program  is  not  subject  to  the  Public 
Health  System  Reporting  Requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325 
(Telephone  202-783-3238). 
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flMlIt:  In  accordance  with  OMB 
Ciicukr  A-102,  Grants  and  Coopwative 
Agreements  for  State  and  Local 
Governments,  interested  parties  are 
invited  to  comment  on  the  proposed 
funding  emphases.  This  comment 
period  is  30  days;  written  comments 
received  by  June  23. 1993  will  be 
considered  before  the  final  funding 
emphases  are  established.  No  funds  will 
be  allocated  or  selections  made  until  a 
final  notice  is  published  stating  what 
funding  emphases  will  be  applied. 
Written  comments  on  the  proposed 
funding  emphases  should  be  addressed 
to:  Dr.  Jerry  Lyle,  Matemal-Child  Health 
Section,  Indian  Health  Service,  room 
6A-54,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  (301)  44^1948.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  at  the 
Office  of  Health  Programs  at  the  above 
address,  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  7:30 
a.m.  and  4:30  p.m.,  Easter  Standard 
Time,  beginning  approximately  2  weeks 
after  publication  of  this  notice. 

An  original  and  two  (2)  copies  of  the 
completed  grant  application  must  be 
submitted,  with  all  required  documents, 
to  the  Grants  Management  Branch, 
Division  of  Acquisition  and  Grants 
Operations,  Twinbrook  Metro  Plaza, 
Suite  300, 12300  Twinbrook  Parkway. 
Rockville,  Maryland  20852.  by  co.b. 
July  2, 1993. 

Appbcations  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
with  hand  carried  applications  received 
by  co.b.  5  p.m.  or  (2)  pvostmarked  on  or 
before  the  deadline  date  and  received  in 
time  to  be  reviewed  along  with  all  other 
timely  applications.  A  legibly  dated 
receipt  ht>m  a  commercial  carrier  or  the 
U.S.  Postal  Service  will  be  accepted  in 
lieu  of  a  postmark.  Private  metered 
oostmarks  will  not  be  accepted  as  proof 
of  timely  mailing. 

Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding. 
AOOmONAL  DATES: 

A.  Application  Receipt  Date:  July  2. 
1993. 

B.  Application  Review:  July  26-27. 
1993. 

C.  Applications  Notified  of  Results 
(approved,  approved  unfunded,  or 
disapproved):  August  27. 1993. 

D.  Anticipated  Start  Date:  September  1, 
1993. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 

program  information,  contact  Dr.  Jerry 
Lyle,  Matemal-Child  Heahh  Section, 
Indian  Health  Service,  room  6A-54 
5600  Fishers  Lane,  Rockville,  Maryland 


20857,  (301)  443-1948.  For  grants 
infcHmation,  contact  Mrs.  M.  Kay 
Carpentier,  Grants  Management  Officer. 
Grants  Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Service,  Twinbrook  Metro 
Plaza  Suite  300, 12300  Twinbrook 
Parkway,  Rockville,  Maryland  20852, 
(301)  443-5204.  (the  telephone  numbers 
are  not  toll-free  numbers.) 
StJPPt^MEffTARY  M4F0RMATK>N:  This 
annoiincement  provides  information  on 
the  general  program  purpose,  eligibility, 
programmatic  objectives,  program 
evaluation,  required  afRIiation,  funding 
availability,  and  application  procedures 
for  fiscal  year  1993. 

GeiMral  Program  Purpose 

To  establish  innovative  school  related 
and  community  based  adolescent  health 
centers,  capable  of  providing  health 
promotion  and  disease  prevention 
services  to  adolescents.  Under  this 
program,  funding  cannot  be  used  to 
provide  services  described  in  section 
209(ra)  of  Public  Law  102-573.  . 

Eligible  Applicants 

Any  federally  recognized  Indian 
Tribe,  Indian  tribal  organization,  or 
Federally  recognized  urban  Indian 
organization  is  eligible  to  apply  for  a 
grant.  However  those  tribes  or  tribal 
organizations  which  have  previously 
received  grants  to  fund  IHS  Adolescent 
Health  Centers  may  not  reapply.  To 
provide  geographic  equity  applicants 
from  within  the  following  IHS  Areas 
will  be  given  priority:  Aberdeen  IHS, 
Alaska  Native  Health  Service,  Billings 
IHS,  California  IHS.  Navajo  IHS,  and 
Office  of  Health  Programs  &  Research 
Development. 

Program  Objectives 

Applicants  must  address  all  three 
specific  objectives  stated  below  as  they 
relate  to  health  problems  of  Indian 
adolescents  (approximate  ages  12 
through  19  years  old)  through  the 
provision  of  school  related  and 
community  based  demonstration 
projects. 

1.  To  provide  Indian  adolescents  with 
outreach  programs  of  preventive 
education  and  counselling  related 
to 

(a)  accident  prevention; 

(b)  sexually  transmitted  diseases; 

(c)  acquired  immune  deficiency 
syndrome  (AIDS); 

(d)  suicide; 

(e)  violence; 

(0  substance  use  including  tobacco, 
alcohol,  other  chemicals,  and  drugs; 
and 

(g)  fietal  alcohol  syndrome. 


2.  To  provide  Indian  adolescents  with 

outreach  programs  of  health 
promotion  education  and 
counselling  in 

(a)  teenage  pregnancy: 

(b)  mental  health; 

(c)  nutrition; 

(d)  physical  fitness; 

(e)  healthy  behaviors  and  promotion 
of  wellness; 

(f)  recreational  therapy  activities  that 
enhance  self-esteem,  self- 
sufficiency  and  team  building  and 
teach  constructive  use  of  leisure 
time;  and 

(g)  preparation  for  adult  role 
responsibilities,  including 
parenting  responsibilities. 

3.  To  ensure  that  Indian  adolescents 

have  access  to  age  group  and 
culture  appropriate  health  care, 
particularly  in  the  areas  of  special 
concern  in  adolescence  including 
pregnancy,  infant  care,  infectious 
diseases,  immunizations,  mental 
health,  and  tobacco,  alcohol,  and 
substance  abuse.  Programs  should 
insure  that  adolescent 
immunizations  are  monitored  for 
compliance  with  recommended 
schedules. 

Factors  for  Consideration  in  Preparing 
the  Application 

1.  Projects  should  be  school  or 
community  related;  however,  out-of- 
school  adolescents  should  also  be 
targeted  for  participation  in  the 
program. 

2.  Projects  should  demonstrate 
coordination  with  other  agencies  and 
organizations  within  and  without  the 
community  who  serve  the  targeted 
population. 

3.  Adolescents,  parents,  and  the 
community  should  be  involved  in 
identifying  needs  and  designing  and 
carrying  out  programs. 

4.  Indian  cultural  aspects  should  be 
considered  in  program  design. 

5.  Projects  should  be  located  at  sites 
where  there  are  concentrations  of 
Indian  adolescents  and  demonstrated 
need  for  adolescent  prevention  and 
health  care  services.  The  program 
should  identify  populations  at  highest 
risk  for  adolescent  health  concerns 
and  demonstrate  that  intervention  is 
targeted  to  risk  reduction. 

Fund  Availability 

Approximately  $450,000  is  available 
for  fiscal  year  1993.  It  is  anticipated  that 
grant  awards  will  average  approximately 
$50,000  per  year  inclusive  of  direct  and 
indirect  costs.  Up  to  9  adolescent  health 
center  demonstration  projects  will  be 
funded. 
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Period  of  Support 

Projects  will  be  awarded  for  a  term  of 
up  to  three  years,  with  funding  levels 
beyond  the  first  year  based  on  the  fiscal 
year  1993  level,  the  availability  of 
appropriations  in  future  years,  the 
continuing  need  of  IHS  for  the  projects, 
and  satisfactory  performance.  The 
anticipated  start  date  for  approved 
projects  will  be  September  1, 1993. 

Application  Process 

An  IHS  Grant  Application  Kit. 
including  required  form  PHS  5161-1 
(rev.  7/92)  and  narrative  (0MB  No. 
0937-0189).  may  be  obtained  from  the 
Grants  Management  Branch.  Division  of 
Acquisition  and  Grants  Operations, 
Twinbrook  Metro  Plaza,  Suite  300, 
12300  Twinbrook  Parkway,  Rockville, 
Maryland  20852.  Telephone:  (301)  443- 
5204. 

A.  Narrative 

The  narrative  section  of  the 
application  must  include  the  following; 
(1)  need  for  assistance,  (2)  program 
objectives  and  expected  results,  and  (3) 
work  plan.  The  work  plan  section 
should  be  project  specific.  These 
instructions  for  the  preparation  of  the 
narrative  are  to  be  used  in  lieu  of  the 
instructions  on  pages  19-21  of  the  PHS- 
5181-1.  The  narrative  section  should  be 
written  in  a  manner  that  is  clear  to 
outside  reviewers  unfamiliar  with  prior 
related  activities  of  the  applicant.  It 
should  be  well  organized,  succinct,  and 
contain  all  information  necessary  for 
reviewers  to  understand  the  project 
fully.  The  narrative  may  not  exceed  15 
single-spaced  pages  in  length.  (Pages 
must  be  numbered). 

1.  Need  for  Assistance 

(a)  Describe  and  define  the  target 
population  at  the  project  location. 
Identify  family  and  community 
involvement  in  the  design  and  conduct 
of  the  project. 

(b)  riescribe  the  existing  resources  and 
services  available  within  and  without 
the  community  related  to  the  specific 
services  the  applicant  is  proposing  to 
provide. 

^   (c)  Describe  in  detail  the  needs  of  the 
target  population  and  what  efforts  have 
been  made  in  the  past  to  meet  these 
needs,  if  any. 

(d)  Cite  documentation  supporting 
needs  (any  studies  or  testimonies). 

2.  Program  Objectives  and  Expected 
Results 

(a)  State  concisely  the  objectives  of 
the  project. 

(b)  Describe  briefly  what  the  project 
intends  to  accomplish.  State  time  frames 
and  quantity. 


(c)  Identify  the  result,  benefit,  or 
outcome  expected. 

3.  Work  Plan 

(a)  Describe  the  proposed  program  to 
be  oRered  and  outline  a  plan  of  action 
including  the  date  that  the  project  will 
begin  to  accept  clients. 

(b)  Describe  the  proposed  program 
operations,  including  any  unique 
features  such  as  Indian  cultural  aspects, 
extraordinary  social  and  community 
involvements,  or  actions  directed  at 
acceptance  of  the  program  among  the 
targeted  population. 

(c)  Describe  existing  resources 
available  within  and  without  the 
community  that  provide  related  services 
and  the  nature  and  amount  of  their 
cooperation/collaboration/assistance. 
Describe  how  this  program  will 
interface  with  these  available  resources. 

(d)  Describe  methods  for  evaluating 
program  activities,  effectiveness  of 
interventions,  success  in  achieving 
objectives,  the  impact  of  interventions, 
acceptance  among  the  targeted 
population,  and  workload 
accomplishments.  Identify  who  will 
perform  the  evaluation  and  when. 

(e)  Describe  the  system  to  be  used  for 
information  collection  which  will 
support  the  program  evaluation  to 
determine  the  impact  of  the  project.  The 
reporting  system  should  include,  but  is 
not  limited  to,  the  number  and  types  of 
clients  served,  services  provided  and 
costs  associated  with  the  program. 

(f)  The  adolescent  healtn  centers 
should  be  able  to  continue  operation 
after  the  grant  funHing  ends.  Discuss 
how  the  project  will  be  continued  by  the 
Indian  organization. 

(g)  Indicate  the  project's  willingness 
to  share  its  program  experience  with 
IHS  Areas  and  other  tribal 
organizations. 

B.  Key  Personnel  and  Management 
Control 

1.  Provide  biographical  sketch  and 
position  description  for  the  program 
director  and  other  key  personnel  as 
described  on  pages  20-21  of  PHS  5161- 
1. 

2.  Provide  an  organizational  chart  and 
indicate  how  the  project  will  operate 
within  the  organization. 

C.  Budget 

1.  Clearly  itemize  estimated  costs  by 
line  item  on  form  PHS-5 161-1  (efliactive 
date  7/92)  and  provide  specific 
justification.  Any  special  start  up  costs 
should  be  indicated.  Grant  funding  may 
not  be  used  to  supplant  existing  public 
and  private  resources.  Describe  the  type 
and  cost  of  facilities  and  equipment  to 
be  used,  numbers  and  credentials  of 


staff,  numbers  of  patients  to  be  served, 
and  transportation.  Any  equipment 
requirements,  either  general  purpose  of 
specialized,  should  be  identified! 

2.  Budget  must  include  estimated 
costs  for  the  entire  proposed  project 
period  for  up  to  three  years. 

D.  Required  Affiliation 

1.  Resolution  • 

A  resolution  of  support  from  the 
Indian  tribe  to  be  served  by  the  project 
must  accompany  the  application 
submission.  Applications  which 
propose  services  which  will  benefit 
more  than  one  Indian  tribe  must  include 
resolutions  from  all  tribes  to  be  served. 
Applications  by  tribal  organizations  will 
not  require  tribal  resolution(s)  if  the 
tribal  resolution(s)  under  which  they 
operate  would  encompass  the 
application  for  the  grant.  A  statement  of 
such  must  accompany  the  application. 
Applications  by  Federally  recognized 
urban  Indian  organizations  must 
include  a  resolution  of  support  from  the 
advisory  board  or  board  of  directors. 

2.  Letters  of  Support 

Applicants  must  submit  letter(s)  of 
support  as  appropriate  from:  (1)  The 
local  schools  and  school  boards  where 
Indian  adolescents  are  in  attendance, 
including  Bureau  of  Indian  Affairs 
schools  and  regional  offices  where 
applicable;  (2)  any  relevant  nonprofit 
community  organizations  involved  with 
the  target  population;  (3)  local  health 
departments  and/or  health  care 
facilities,  including  tribal  or  IHS  service 
units  where  applicable;  (4)  the  IHS  Area 
Director;  and  (5)  any  college  or 
university  health  sciences  programs  that 
are  to  be  involved  in  the  project.  Any 
organizations  that  will  be  affiliated 
should  be  included  in  the  planning  and 
coordination  of  the  projef;t. 

Obiective  Review  Process 

Applications  that  meet  eligibility 
requirements,  are  complete,  and 
conform  to  this  program  announcement 
will  be  reviewed  by  a  centralized 
Objective  Review  Committee  (ORC) 
conducted  at  the  IHS  Headquarters  and 
in  accordance  with  IHS  objective  review 
procedures.  The  objective  review 
process  is  a  nationwide  competition  for 
limited  funding  within  the  guidelines 
delineated  under  the  Eligible 
Applications  of  this  announcement.  In 
addition,  assuming  there  are  an 
adequate  number  of  applications,  not 
more  than  one  grant  will  be  awarded 
within  each  IHS  Area.  Priority  will  be 
given  to  qualified  applicants  within  IHS 
Areas  not  previously  having  grant 
recipients  under  this  grant  program.  The 
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ORC  wfill  be  comprised  to  IHS  or  Tribal 
sUff  (50-60%)  and  other  non-IHS 
individuals  (50-40%)  with  appropriate 
expertise.  The  ORC  will  review  each 
application  against  established  criteria. 
Bieised  upon  the  evaluation  criteria,  the 
reviewers  will  assign  a  numerical  score 
to  each  application,  which  will  be  used 
in  making  the  final  funding  decision. 

Criteria  fi>r  Evaluation 

Applications  will  be  evaluated  against 
the  following  criteria: 

1.  Need — The  demonstration  of 
identified  adolescent  health  problems 
and  risks  in  the  target  population. 
Extent  of  community  involvement  and 
commitment.  The  demonstrated 
potential  for  continuity  of  the  project  in 
the  community  following  expiration  of 
grant  funding. 

2.  Approacn — (1)  the  soundness  and 
effectiveness  of  the  proposed  project  in 
providing  health  promotion  and  disease 
prevention  services  to  hidian 
adolescents,  with  special  emphasis  on 
the  objectives  and  methodology  portion 
of  the  application,  and  (2)  the 
demonstration  of  evaluation  methods 
incorporated  into  the  design  of  the 
project.  Evidence  of  current  or  potential 
cooperation  between  the  applicant  and 
affiliated  organizations.  Evidence  may 
be  in  the  form  of  letters  or  official 
documents. 

3.  Adequacy  of  Management  Controls 
and  Budget — The  capability  of  the 
applicant  to  successfully  conduct  the 
project  including  both  technical  and 
business  aspects.  The  soundness  of  the 
applicant's  budget  in  relation  to  the 
project  woric  plan  and  for  assuring 
effective  utilization  of  grant  funds. 
Adequacy  of  facilities  and  equipment 
available  within  the  organization  or 
proposed  for  lease  purchase  under  the 
project. 

4.  Key  Personnel — Qualifications  and 
adequacy  of  the  staff. 

Results  of  the  Review 

The  results  of  the  Objective  Review 
Committee  are  forwarded  to  the 
Associate  Director,  Office  of  Health 
Programs,  for  final  review  and  approval. 
Applicants  are  notified  of  their 
approval,  approval  without  funds,  or 
disapproval,  by  August  27,  1993.  A 
Notice  of  Grant  Award  %vill  be  issued 
approximately  ten  (10)  days  prior  to  the 
start  date  of  September  1. 1993. 

Unsuccessful  applicants  are  notified 
in  writing  of  disapproval  not  later  than 
August  27.  1993. 

Reporting 

A.  Progress  He  port 

Program  progress  reports  will  be 
submitted  quarterly  with  a  final  report 


for  each  budget  period  to  be  included  in 
the  continuation  application.  A  final 
progress  will  be  due  for  the  final  budget 
period  90  days  after  the  end  of  the 
project  period. 

B.  Financial  Status  Report 

A  final  financial  status  report  will  be 
due  90  days  after  the  end  of  each  budget 
period.  Standard  form  269  will  be  used 
for  financial  reporting. 

Grant  Administration  Requirements 

Grants  are  administered  in  accordance 
with  the  following  documents: 

1.  45  CFR  part  92,  Department  of  Heahh 
and  Human  Services,  Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments,  or  45 
CFR  part  74.  Administration  of  Grants 
to  Non-profit  recipients. 

2.  Public  Health  Service  Grants  Policy 
Statement,  and 

3.  Appropriate  Cost  Principles:  OMB 
Circular  A-87.  State  and  Local 
Governments,  or  OMB  Circular  A- 
122,  Nonprofit  Organizations. 

Dated:  March  30, 1993. 
Michel  E.  Lincola. 
Acting  Director. 
IFR  Doc.  93-12189  Filed  5-21-93;  8:45  am| 
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National  Instltutea  of  Health 
National  Institute  of  Aging;  Meetings 

Pursuant  to  Public  Law  94-463, 
notice  is  hereby  given  of  Subcommittee 
B  meeting  of  the  Biological  and  Clinical 
Aging  Review  Committee,  and  of 
Subcomniittee  A  of  the  Neuroscience, 
Behavior  and  Sociology  of  Aging 
Review  Committee. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  to  discuss 
administrative  details  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Utie  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion,  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Ms.  June  C.  McCann,  Committee 
Management  Officer,  National  Institute 
on  Aging,  Gateway  Building,  room 
2C218,  National  Institutes  of  Health, 
Bethesda.  Maryland,  20892  (301/496- 
9322),  will  provide  summaries  of  the 
meetings  and  rosters  of  the  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  listed  for  the  meeting,  in 
advance  of  the  meeting. 

Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated  below: 
Name  of  Subcommittee:  Subcommittee 

B — Biological  and  Qinical  Aging 

Review  Committee 
Scientific  Review  Administrator  Dr. 

James  Harwood,  Gateway  Building, 

room  2C212,  National  Institutes  of 

Health.  Bethesda,  Maryland  20892, 

(301) 496-9666 
Dates  of  Meeting:  June  4, 1992 
Place  of  Meeting:  Telephone 

Conference,  Gateway  Building,  room 

2C212,  7201  Wisconsin  Ave., 

Bethesda.  Maryland  20892 

3 Ten:  June  4 — 2  to  2:30  p.m. 
osed:  June  4 — 2:30  to  adjournment 
Name  of  Subcommittee:  Subcommittee 

A — Neuroscience,  Behavior  and 

Sociology  of  Aging  Review  Committee 
Scientific  Review  Administrator  Dr. 

Maria  Mannarino,  Dr.  Louise  Hsu, 

Gateway  Building,  room  2C212, 

National  Institutes  of  Health. 

Bethesda,  Maryland  20892,  (301)  496- 

9666 
Dates  of  Meeting:  ]une  15-17,  1993 
Place  of  Meeting:  Marriott  Residence 

Inn,  7335  Wisconsin  Ave.,  Bethesda, 

Maryland  20814 
Open:  June  15 — 7:30  p.m.  to  8  p.m. 
Closed:  June  15 — 8  p.m.  to  adjournment 

on  June  17. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  aging  Research.  National 
Institutes  of  Health) 

Dated:  May  19. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  93-12233  Filed  5-21-93;  8;45  am) 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting  of 
Allergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Allergy,  Immunology,  and 
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TranspIanUtion  RMeorch  CommitlM  on 
June  23, 1993.  at  the  Chery  Chasa 
Holiday  Inn,  5520  Wisconsin  Avmoe, 
Chevy  Cham,  Maryland  20815. 

The  meaCing  wrill  be  open  to  the 
pnUic  from  8  a.in.  to  8:50  a.m.  mi  June 
23,  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  Hmited  to  space  available. 
In  accordance  with  the  provisiois  set 
forth  in  sections  552b(c)(4)  and  • 
552b(c)(6).  title  5.  VSC.  and  section 
10(d)  of  Public  Law  92-463,  the  oteeting 
will  be  dosed  to  the  pubhc  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  apphcations  and 
contract  proposals  from  8:50  a.m.  until 
ad)oumment  on  June  23.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officw,  National  Institute 
of  Allergy  and  Infectious  Diseases.  Sotar 
Building,  room  4C02,  National  Institutes 
of  Health.  Bethesda.  Maryland  20892, 
301-496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  Deed  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  Mark  L  Rohrbaugh.  Scientific 
Review  Administrator,  Allergy, 
Immunology  and  Transplantation 
Research  Committee,  NIAID,  NIH.  Solar 
Building,  room  4C22,  Bethesda. 
Maryland  20892.  telerpfaone  301-496- 
8424,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No«.  03.855.  Immunology.  Allergic 
and  Imnranologic  Diseases  Research. 
National  Institutes  of  Hestth) 

Dated:  May  19,  1993. 
Susao  K.  FeldmsB. 
Cominittee  Management  Officer.  NIH. 
IFR  Doc  93-12237  Filed  5-19-93;  8:45  ami 
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Committee  on  June  14. 1993.  The 
Committee  wrill  meet  at  the  Hyatt 
Regency-Bethesda,  One  Bethesda  Metro 
CBnler,  Bethesda.  Marybnd  20814. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  lobby. 

The  Committee  meeting  will  be  open 
to  the  public  from  8  ajn.  until 
approximately  8:30  a.ra.  to  discuss 
administrative  details  relating  to 
Committee  buriness.  Attenduice  by  the 
jnMic  will  be  limited  to  space  available. 

The  meeting  of  the  Cominittee  will  be 
closed  to  the  public  from  approximately 
8:30  a.m.  imtil  adjottmment  in 
accordance  with  provisions  set  forth  in 
sections  552b(cH4)  and  552b(cK6),  title 
5  U.S.C  and  section  10(d)  c^Puhlic  Uw 
92—463.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
rev^l  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  infbnnation 
concerning  individuals  associated  with 
the  applications,  disclosure  (rf  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Committee  meeting  may  be  obtained 
from  Dr.  Craig  A.  Jordan.  Scientific 
Review  Administrator,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders,  room  AOOB, 
Executive  Plaza  Sooth.  Bethesda, 
Maryland  20892,  301-496-6683.  For 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations^  please 
contact  Dr.  Jordan  two  weeks  prior  to 
the  meeting. 

(Catalog  of  Federal  Domestic  Assisiaace 
Program  No.  93.173  Biolf)gicaJ  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated;  May  tO,  1993. 
Susan  K.  Fcldman. 
Cominittee  Management  Officer.  NIH. 
IFR  Doc  93-12240  Filed  5-2V-43;  8:45  am) 


Natfonat  Institute  on  Oeafhesa  and 
Other  Communication  Disorders; 
Meeting  of  the  Communication 
Disorders  Review  Committee 

Pursuant  to  Public  Lew  92-463, 
notice  n  her^iy  given  of  a  meeting  of 
the  Conununication  Disorders  Review 


National  institute  of  Dental  Research; 
■Meeting  of  NIOR  Board  of  Scientific 
Counselors 

Pursuant  to  PubHc  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Board  of  Soentific  Counselors, 
National  Institute  of  Dental  Research 
(NIDR),  OB  June  10-11. 1993,  in  the  H. 
Trendley  Dean  Cooference  Room, 
Building  30,  National  Institutes  of 
Heahh,  Bethesda.  Maryland.  The 
meeting  will  be  open  to  the  public  from 
8:30  a.m.  to  recess  on  June  10  and  from 
8:30  a.nL  to  noon  on  June  11. 


Attendance  by  the  public  will  be  Kmited 
lo  space  available. 

In  accordanoa  with  the  provisions  set 
forth  in  section  552b(c)(6).  Utie  5.  U.S.C 
and  section  10(d)  of  Public  Lew  92-463. 
the  meetirtg  will  be  closed  to  the  pubttc 
fiom  noon  until  adjournment  on  June  11 
for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  NIDR, 
including  consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disdosore  of 
which  would  constitute  a  cleerly 
unwarranted  invasion  of  personal 
privacy. 

Dr.  Stephen  Mergenhagen,  Acting 
Director  of  Intramural  Research.  NIDR, 
NIH.  Building  30.  room  132.  Bethesda, 
Maryland  20892  (telephone  301-496- 
1483)  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members 
and  substantive  program  information. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodatioDs,  should 
contact  the  bitraraural  Research  Office 
li<;ted  above  in  advance  of  the  meeting. 

Dated:  May  19. 1993. 
Susan  K.  Feldman, 
Comnuttee  Management  Officer.  NtH. 
IFR  Doc  S»-12232  Filed  S-21-S3:  B:4&  am) 
muMta  Ofxt  tm-tt-m 


National  Institute  of  Dental  Reseerch; 
Itoetlng  of  National  Inetitute  of  Dental 
Research  (NIDR)  Speclel  GranU 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  NIDR  Special  Grants  Review 
Committee,  National  Institute  of  Dental 
Research,  Jurw  17-18. 1993.  at  the 
Embassy  Suites.  4300  Military  Road, 
Washington.  DC  20015.  The  meeting 
will  be  open  to  the  public  from  8:30  to 
9  a.m.  on  Jime  1 7  for  general 
discussions.  Attendance  by  the  pubhc  is 
limited  to  space  available.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Dr. 
William  Gartland  (301/594-7632)  in 
advance  of  the  BMeting. 

In  accordance  tvith  provisions  set 
forth  in  sactioos  552b(c)(4)  and 
S52b(c)(6).  title 5. use  and  section 
10(d)  of  Pubhc  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  June  17 
from  0  a.m.  to  recess,  and  on  Jurw  18 
from  9  a.m.  to  adjournment  for  the 
review,  discussion  and  evahiation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
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reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dr.  William  Gartland.  Scientific 
Review  Administrator.  NIDR  Special 
Grants  Review  Committee.  NIH. 
Westwood  Building,  Room  519. 
Bethesda  MD  20892,  (telephone  301/ 
594-7632)  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members  and  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.121,  Dental  Research 
Institute;  National  Institutes  of  Health) 

Dated:  May  19, 1993. 
SuMB  K.  Feidman. 
Committee  Management  Officer.  NIH. 
|FR  Doc  93-12238  Filed  5-21-93;  8:45  am) 
MUJNO  COM  4i4e-m-« 


National  Heart,  Lung,  and  Blood 
InatHute;  Meeting  of  the  Clinical  Triale 
Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Clinical  Trials  Review  Committee. 
National  Heart.  Lung,  and  Blood 
Institute.  June  27-30. 1993.  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 

The  meeting  will  be  open  to  the 
public  on  June  27.  from  7  p.m.  to 
approximately  7:30  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  5S2b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C,  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  June  27 
from  approximately  7:30  p.m.  to 
adjournment  on  June  30,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Teiry  Long.  Chief. 
Communications  and  Public 
Information  Branch.  National  Heart, 
Lung,  and  Blood  Institute.  Building  31, 
room  4A-21.  National  Institutes  of 
Health.  Bethesda.  Marvland  20892. 


(301)  496-4236.  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretations  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  David  M.  Monsees.  Jr..  Scientific 
Review  Administrator,  Clinical  Trials 
Review  Committee.  Division  of 
Extramural  Affairs.  National  Heart. 
Lung,  and  Blood  Institute.  Westwood 
Building,  room  550B,  Bethesda, 
Maryland  20892,  (301)  594-7450.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  May  19, 1993. 
SuMn  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[PR  Doc.  93-12234  Filed  5-21-93;  8:45  ami 
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National  Heart,  Lung,  and  Blood 
Inatitute;  iMeeting  of  Heart,  Lung,  and 
Blood  Reaearch  Review  Committee  B 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Heart,  Lung,  and  Blood  Research 
Review  Committee  B,  National  Heart, 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  June  24-25, 1993 
in  Building  31,  Conference  Room  7, 
9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  24,  from  8  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b{c){6),  title  5.  U.S.C.,*  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  from 
approximately  9  a.m.  on  June  24  to 
adjournment  on  June  25  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Long.  Chief, 
Communications  and  Public 
Information  Branch.  National  Heart. 
Lung,  and  Blood  Institute.  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
(301)  496-4236  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  Jeffrey  H.  Hurst.  Scientific  Review 
Administrator.  Heart.  Lung,  and  Blood 
Research  Review  Committee  B. 
Westwood  Building,  Room  555, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  (301)  594-7418.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  May  19, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-12235  Filed  5-21-93;  8:45  ami 
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National  Heart,  Lung,  and  Blood 
Inatitute;  IMeeting  of  Heart.  Lung,  and 
Blood  Research  Review  Committee  A 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Heart.  Lung,  and  Blood  Research 
Review  Committee  A,  National  Heart, 
Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  on  June  24  and  25. 
1993,  in  Building  31,  Conference  Room 
6,  9000  Rockville  Pike,  Bethesda, 
Marvland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  24.  from  8  a.m.  to 
approximately  9  a.m..  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  S52b(c)(4)  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  June  24. 
from  approximately  9  a.m.  until  recess, 
and  from  9  a.m.  until  adjournment  on 
June  25,  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
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trade  secreta  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  whh  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Long,  Ctief, 
Communications  and  PubUc 
Information  Branch.  National  Heart. 
Lung,  and  Blood  Institute.  Building  31. 
room  4A-21,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892,  301- 
496— 423&.  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the 
committee  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Scientific  Review 
Administrator  in  advance  of  the 
meeting. 

Dr.  Deborah  P.  Beebe,  Scientific 
Review  Administrator  (Acting),  Heart, 
Lung,  and  Blood  Research  Review 
Committee  A,  Westwood  Building,  room 
555,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892.  301-594- 
7418,  win  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  New.  93.837,  H«art  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseasrs 
Research;  National  Institutes  of  Health) 

Dated:  May  19, 1993. 
.Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
(FR  Doc  93-12236  Filed  S-21-93;  8:45  ami 
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National  Center  for  Research 
Resources;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  National  Center  for  Research 
Resources  (NCRR)  for  June  1993.  These 
meetings  will  be  open  to  the  public  to 
discuss  program  planning,  program 
accomplishments  and  special  reprarts  or 
other  issues  relating  to  committee 
business  as  indicated  in  the  notice. 

The  Council  meeting  will  be  open  to 
the  public,  as  indicated  below,  during 
which  time  there  will  be  discussions  on 
administistivQ  matters  such  as  previous 
meeting  minutes;  the  report  of  the 
Director,  NCRR;  and  review  of  budget 
end  legislative  updates.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cM6).  title  5.  V.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 


evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  persoikal  privacy. 

Ms.  Maureen  My  lander.  Information 
Officer,  NCRR,  Westwood  Building, 
room  10A15,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  594-7938,  will  provide  summaries 
of  n>eetings  and  rosters  of  committee 
members.  Other  information  pertaining 
to  the  meetings  can  be  obtained  from  the 
Executive  Secretary  or  the  Scientific 
Review  Administrator  indicated. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  or  the 
Scientific  Review  Administrator  listed 
below,  in  advance  of  the  meeting. 

Name  of  Committee:  National  Advisory 
Research  Resources  Council. 

Date  (^Meeting:  June  10-11. 1993. 

Place  of  Meeting:  National  Institutes  of 
Health.  9000  Rockvill«  Pijce,  Confcrwice 
Room  10,  Building  31C.  Bethesda,  Maryland 
20892. 

Open:  June  10,  9  a.m.  nnti)  recess. 

Closed:  June  11,8  a.m.  untU  10  ajn. 

Open:  June  11, 10  ajs.  until  adjoummeDt. 

Name  of  Committee:  The  Planning  and 
Agenda  Subcommittee  of  the  National 
Advisory  Research  Resources  Council. 

Place  of  Meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike.  Conference 
Room  3B41.  Building  31B.  Bethesda. 
Maryland  20892. 

Open.- June  10. 12  noon-l:15  p.m. 

Executive  S^retary  Louise  Ramm.  Ph  d.. 
Biological  Models  and  Materials  Research 
Program,  National  Center  for  Researcfa 
Resources,  Westwood  BuiWing,  room  854, 
Bethesda.  MD  20892,  Telephone:  C301)  594- 
7906. 

Nome  of  Committee:  Biomedical  Research 
Technology  Review  Committee. 

Scientific  Review  Administration:  Dr. 
Chhanda  L  Ganguly.  National  Institutes  of 
Health,  Westwood  Building,  room  10A14. 
Bethesda.  Marj-land  20892,  Telephone;  (301) 
594-7957. 

Date  of  Meeting:  June  24-25, 1993. 

Place  of  Meeting:  Hohday  fnn — Bethesda. 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20614. 

Open:  June  24. 8-.30  a.m.-10  a.m. 

Closed:  June  24. 10  ajn.-AdpummenL 

Name  of  Committee:  Research  Centers  in 
Minority  liutitutions  Review  Committee. 

Scientific  Review  Administrator:  Dr.  John 
Lymangrover.  National  InsUtutes  of  Health, 
Westwood  Building,  room  10A16.  Bethesda, 
Marj'land  20892.  Telephone:  (301)  594-7932. 

Date  of  Meeting:  ]uae  29, 1993. 


Place  of  Meeting:  National  Institutes  of 
Heahh,  9000  Rockville  Pike.  Building  31. 
Conferenc©  Room  8,  Bethesda,  MD  20992. 

Open:  June  29,  »;30  a  m.-10:30  a.m. 

Closed:  June  29. 10:30  ajn.-AdJDumment 

Name  of  Committee:  Comparative 
Medicine  Review  Committee. 

Scientific  Review  Administrator:  Dr. 
Bemadette  Tyree.  National  Institutes  of 
Health.  Westwood  Building,  room  10A16. 
Bethesda,  MD  20892.  Telephone:  (301)  594- 
7932. 

Date  of  Meeting:  )une  13-15. 1993. 

Place  of  Meeting:  Rosslyn  Westpark  Ho«el. 
1900  N.  Fort  Drive.  Ariington.  VA  22209. 

Closed:  June  13. 6:30  p.m.-recess. 

Open:  June  14.  »:30  a.m.-10  a.m. 

Closed:  10  a.m. -until  adpurrunent. 

Name  of  Committee:  General  Qinical 
Research  Centers  Committee. 

Scientific  Review  Administrator  Dr  Bets  J. 
Gulyas.  National  Institutes  of  Heahh. 
Westwood  Building,  room  10A16,  Bethesda, 
MD  20892,  Telephone:  (301)  594-7903. 

Date  of  Meeting:  June  15-16, 1993. 

Place  of  Meeting:  Holiday  Inn,  Crowne 
Plaza.  1750  Rockville  Pike,  Rockville,  MD 
20852. 

Open;  June  15,  8  a.m. -9:30  a.m. 

Closed:  June  15,  9:30  a.m.-unti! 
adjournment. 

(Catalog  of  Federal  Dontestic  Assistance 
Program  Noe.  93.306.  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Clinical  Research:  93.337.  Ekmwdical 
Research  Support;  93.371.  Biooiedical 
Research  Technolog>-;  93.389.  Research 
Centers  in  Minority  Institutioitr,  »3.1W. 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facility  Improvement 
Program:  National  Institutes  of  Health) 

Dated:  May  19, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  93-12239  Filed  5-21-93;  8:45  an) 
BIUJN8  COOe  4t4e-»t-M 


DEPARTMENT  OF  THE  WTERIOfl 

Bureau  of  Land  IManagement 

[irr-050-4210-05  U-68967J 

Henry  Mountain  Management 
Frameworii  Plan  Amendment,  Utah 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Plan  Amendment 

SUMMAffV:  The  Henry  Mountain 
Management  Framework  Plan  (MFP)  has 
been  amended  to  address  the  following 
lands  as  suitable  for  disposal  to  Wayne 
County: 

Salt  Lake  Meridian 

T.  28  S..  R.  8  EL. 
Section  26.  E>/<aNVVVb. 
Containing  80  acres  In  WajTio  County. 

This  plan  amendment  would  allow 
the  Henry  Mountain  Resource  Area  to 


29838 


Federal  Register  /  Vol.  158,  No.  98  /  Monday.  May  24.  1993  /  Notices 


dispose  of  public  lands  to  Wayne 
County  pursuant  to  the  Recreation  and 
Public  Purposes  Act  (R&PP)  as  amended 
for  the  purpose  of  constructing  a 
regional  landfill. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sheldon  G.  Wimmer,  Henry  Mountain 
Resource  Area  Manager,  P.O.  Box  99, 
Hanksville,  Utah  84734,  (801)  542-3461. 
SUPPlfMENTARY  MFORMATXM:  This 
action  is  announced  pursuant  to  section 
202(e)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  planning  amendment  is 
subject  to  protest  from  any  adversely 
affected  party  who  participated  in  the 
planning  process.  Protests  must  be  made 
in  accordance  with  the  provisions  of  43 
CFR  1610.5-2.  Protests  must  be  received 
by  the  Director  of  the  Bureau  of  Land 
Management,  18th  and  C  Street  NW., 
Washington,  DC  20240.  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability  for  the  planning 
amendment. 
Junn  M.  Parker, 
State  Director. 

[FR  Doc  93-12141  Filed  5-21-93;  8:45  am) 
MLUNO  coot  491 0-OO-M 


INTERSTATE  COMMERCE 
COMMISSION 

[DocM  No.  AB-1  (Sub-No.  246X)] 

Chicago  and  North  Western 
Transportation  Co.— Abandonment 
Exemption— In  Milwaukee,  Wl 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C  10903-10904  the 
abandonment  by  Chicago  and  North 
Western  Transportation  Company 
(CNW)  of  1.1  miles  of  rail  line  between 
milepost  2.54,  near  Lincoln  Avenue, 
and  milepost  3.64,  near  9th  Avenue,  in 
Milwaukee,  Milwaukee  County,  WI, 
subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  23, 
1993.  Formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance ' 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  June  3, 1993,  petitions  to  stay 
must  be  filed  by  June  8. 1993,  and 
petitions  to  reopen  must  be  filed  by  June 
18, 1993.  Requests  for  a  public  use 


'  Sm  Exompt.  of  Rail  Abandonment— Offers  of 
Finan.  As»UL.  4  LCCZd  164  (1987). 


condition  must  be  filed  by  June  14. 

1993. 

ADDRESSES:  Send  pleadings  referring  to 

Docket  No.  AB-1  (Sub-No.  246X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

and 

(2)  Petitioner's  representative:  Thomas 
F.  Flanagan,  Chicago  and  North 
Western  Transportation  Company, 
One  North  Western  Center,  Chicago, 
IL  60606-1551 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder.  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  May  12, 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Conmiissioners 
Phillips.  Philbin,  and  Walden. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
(FR  Doc.  93-12226  Filed  5-21-93;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Targeted  Training  Grants 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  grant  program. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  has  a 
grant  program.  Targeted  Training,  which 
awards  funds  to  nonprofit  organizations 
to  address  unmet  needs  for  safety  and 
health  training  and  education  in  the 
workplace.  This  notice  announces 
Targeted  Training  grant  availability  for 
training  workers  in  the  logging  industry. 
The  grant  availability  applies  to  all 
types  of  logging,  including  pulpwood 
harvesting  and  the  logging  of  saw  logs, 
bolts  and  other  forest  products.  The 
notice  describes  the  scope  of  the  grant 
program  and  provides  information  on 
how  to  obtain  a  grant  application. 
Apphcations  should  not  be  submitted 
without  first  obtaining  the  detailed  grant 
application  package  mentioned  later  in 
the  notice. 


Authority  for  this  program  may  be 
found  in  section  21(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C  670). 
DATES:  Applications  must  be  received 
by  July  9, 1993. 

ADDRESSES:  Grant  applications  must  be 
submitted  to  the  OSHA  Office  of 
Training  and  Education,  Division  of 
Training  and  Educational  Programs, 
1555  Times  Drive,  Des  Plaines,  Illinois 
60018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Mouw,  Chief,  Division  of 
Training  and  Educational  Programs,  or 
Helen  Beall,  Training  Specialist,  Of^e 
of  Training  and  Education, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  1555  Times  Drive,  Des  Plaines, 
IlUnois  60018,  telephone  (708)  297- 
4810. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  21(c)  of  the  Occupational 
Safety  and  Health  Act  provides  for  the 
education  and  training  of  employers  and 
workers  in  the  recognition,  avoidance, 
and  prevention  of  unsafe  or  unhealthful 
working  conditions.  OSHA  has  used  a 
variety  of  approaches  over  the  years  to 
fulfill  its  responsibilities  under  this 
section,  one  of  which  is  the  awarding  of 
grants  to  nonprofit  organizations  to 
provide  training  and  education  to 
workers  and  employers. 

The  Targeted  Training  Program  is 
OSHA's  current  grant  program  for 
training  and  education  of  workers  and 
employers.  Its  goals  include  educating 
small  businesses,  training  in  new  OSHA 
standards,  and  training  in  areas  of 
special  emphasis  or  recognized  high 
hazard  areas.  Organizations  awarded 
grants  under  this  program  will  be 
expected  to  develop  training  and/or 
educational  programs  that  address  a 
target  named  by  OSHA,  reach  out  to 
workers  and  employers  for  whom  the 
program  is  appropriate,  and  provide 
them  with  the  training  and/ or 
educational  program.  Success  is 
measured  by  the  number  of  individuals 
participating  in  the  program  and 
evidence  of  their  increased  ability  to 
recognize  and  abate  hazards  or  to 
comply  with  standards. 

Scope 

The  purpose  of  this  notice  is  to 
announce  the  availability  of  the  funds 
for  grants  that  address  worker  safety  in 
the  logging  industry,  including 
pulpwood  harvesting  and  the  logging  of 
saw  logs,  bolts  and  other  forest 
products.  Training  programs  should  be 
carried  out  in  close  cooperation  with 
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people  in  the  logging  industry.  It  is 
expected  that  training  will  be  conducted 
by  technical  experts  who  are 
knowledgeable  about  safe  work 
practices  and  who  are  responsive  to 
changes  in  safety  equipment  and  to  the 
needs  of  the  logging  workforce. 
Whenever  possible,  training  should  be 
conducted  at  logging  sites.  Grantees  will 
be  expected  to  incorporate  OSHA's  new 
logging  standards  into  their  training 
when  the  standards  are  issued. 

Among  the  activities  which  may  be 
supported  under  these  grants  are: 
Conducting  training,  conducting  other 
educational  activities  designed  to  reach 
and  inform  workers,  and  developing 
educational  materials  for  use  in  the 
training  and/ or  educational  activities. 

Eligible  Applicants 

Any  nonprofit  organization  that  is  not 
an  agency  of  a  State  or  local  government 
is  eligible  to  apply.  However,  State  and 
local  government-supported  institutions 
of  higher  education  are  eligible  to  apply 
.  in  accordance  with  29  CFR  97.4(a)(1). 

Nonsupportable  Activities 

Statutory  and  regulatory  limitations, 
as  well  as  the  objectives  of  the  grant 
program,  prevent  reimbursement  for 
certain  activities  under  these  grants. 
These  limitations  include  the  following. 

1.  Any  activities  inconsistent  with  the 
goals  and  objectives  of  the  Occupational 
Safety  and  Health  Act  of  1970. 

2.  Activities  involving  workplaces 
largely  precluded  from  enforcement 
action  under  section  4(b)(1)  of  the 
Occupational  Safety  and  Health  Act. 

3.  Activities  for  the  benefit  of  State, 
county  or  municipal  employees  unless 
those  employees  are  covered  by  a  State 
Plan  funded  by  OSHA  under  section 
23(g)  of  the  Occupational  Safety  and 
Health  Act. 

4.  Production,  puWication, 
reproduction  or  use  of  training  and 
educational  materials,  including 
newsletters  and  programs  of  instruction, 
that  have  not  been  approved  by  OSHA. 

5.  Lobbying. 

B.JTraining  and  other  educational 
activities  that  primarily  address  issues 
other  than  recognition,  avoidance,  and 
prevention  of  unsafe  or  unhealthful 
working  conditions.  Examples  include 
activities  concerning  workers' 
compensation,  first  aid,  and  publication 
of  materials  prejudicial  to  labor  or 
management. 

7.  Activities  that  promote  logging 
production  methods  or  eouipment. 

8.  Activities  that  provide  assistance  to 
workers  in  arbitration  cases  or  other 
actions  against  employers,  or  that 
provide  assistance  to  employers  and/or 
workers  in  the  prosecution  of  claims 
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against  Federal,  State  or  local 
governments. 

9.  Activities  that  directly  duplicate 
services  offered  by  OSHA.  a  State  under 
a  State  Plan,  or  consultation  programs 
provided  by  State  designated  agencies 
under  sections  7(c)(1)  of  the  Act. 

10.  Activities  directly  or  indirectly 
intended  to  generate  membership  in  the 
grant  recipients's  organization. 

Administrative  Requirements 

Grant  recipients  that  develop 
curriculums  and/or  educational 
materials  with  grant  funds  must  provide 
copies  of  them  to  OSHA  by  the  end  of 
thegrant  period. 

The  grant  program  will  be 
administered  in  compliance  with  41 
CFR  part  29-70  and  0MB  Circulars  A- 
110,  A-133.  and  A-21  or  A-122.  All 
appUcants  will  be  required  to  certify  to 
a  drug-free  workplace  in  accordance 
with  20  CFR  part  98  and  to  comply  with 
the  New  Restrictions  on  Lobbying 
published  at  29  CFR  part  93. 

The  program  is  subject  to  matching 
share  requirements.  Grant  recipients 
will  be  expected  to  provide  a  minimum 
of  20%  of  the  total  grant  budget.  For 
example,  if  the  Federal  share  of  the 
grant  is  $80,000  (80%  of  the  grant),  then 
the  matching  share  will  be  $20,000 
(20%  of  the  grant),  for  a  total  grant  of 
$100,000.  The  matching  share  may 
exceed  20%. 

Evaluation  Process  and  Criteria 

Applications  for  grants  solicited  in 
this  notice  will  be  evaluated  on  a 
competitive  basis  by  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  with  assistance  and  advice  from 
OSHA  staff. 

The  following  factors,  which  are  not 
ranked  in  order  of  importance,  will  be 
considered  in  evaluating  grant 
applications. 

1.  Program  Design 

a.  The  plan  to  develop  and  implement 
a  training  and  education  program  that 
addresses  logging  safety  for  workers. 

b.  The  number  of  workers  to  be 
reached  by  the  program. 

c.  The  appropriateness  of  the  planned 
activities  for  providing  safety  training 
for  loggers. 

d.  The  plan  for  selecting  training  sites 
and  recruiting  trainees. 

e.  The  plan  for  evaluating  the 
program's  effectiveness  in  achieving  its 
objectives. 

!.  The  feasibility  and  soundness  of  the 
proposed  work  plan  in  achieving  the 
program  objectives  effectively. 

2.  Progmm  Experience 

a.  Prior  occupational  safety  and  health 
experience  of  the  organization. 


b.  Previous  and  current  training  or 
education  programs  conducted  by  the 
organization. 

c.  Technical  and  professional 
expertise  of  present  or  proposed  project 
staff  in  logging  and  in  occupational 
safety  and  health. 

3.  Administrative  Capability 

a.  Managerial  expertise  of  the 
applicant  as  evidenced  by  the  variety 
and  complexity  of  current  and/or  recent 
programs  it  has  administered. 

b.  Financial  management  capability  of 
the  applicant  as  evidenced  by  a  recent 
report  form  an  independent  audit  firm 
or  a  recent  report  from  another 
independent  organization  qualified  to 
render  judgment  concerning  the 
soundness  of  the  applicant's  financial 
practices. 

c.  Evidence  of  the  applicant's 
nonprofit  status,  preferably  ftx)m  the 
IRS. 

d.  The  completeness  of  the 
application,  including  forms,  budget 
detail,  narrative  and  workplan,  and 
required  attachments. 

4.  Budget 

a.  The  reasonableness  of  the  budget  in 
relation  to  the  proposed  program 
activities. 

b.  The  proposed  non-Federal  shnre  is 
at  least  20%of  the  total  budget. 

c.  The  compliance  of  the  budget  with 
applicable  Feideral  cost  principles  and 
with  OSHA  requirements  contained  in 
the  grant  application  instructions. 

In  addition  to  the  preceding  factors, 
the  Assistant  Secretary  will  consider 
other  factors  such  as  the  overall 
geographical  distribution  and  coverage 
of  populations  at  risk. 

Availability  of  Funds 

There  is  approximately  $350,000 
available  for  this  program.  It  is 
anticipated  that  the  average  Federal 
award  will  be  $100,000.  Grants  will  be 
awarded  for  an  eighteen-month  period. 

Application  Procedures 

Those  organizations  that  meet  the 
eligibility  requirements  described  above 
and  are  interested  in  conducting  project 
activities  as  described  may  request  a 
grant  application  p>ackage  from  the 
OSHA  Office  of  Training  and  Education, 
Division  of  Training  and  Educational 
Programs,  1555  Times  Drive,  Des 
Plaines.  Illinois  60018. 

All  appIir:ations  must  be  received  by 
the  OSHA  Office  of  Training  and 
Education  no  later  than  4:30  p.m. 
Central  Time,  July  9.  1993. 

Notification  of  Selection 

Following  review  and  evaluation, 
those  organizations  selet:ted  as  potential 
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grant  recipioats  will  be  notified  by  a 
representative  of  the  Assistant 
Secretary.  An  applicant  whose  proposal 
is  not  selected  will  also  be  notified  in 
writing  to  that  effect.  Notice  of  selection 
as  a  potential  grant  recipient  will  not 
constitute  approval  of  tne  grant 
application  as  submitted.  Prior  to  the 
actual  grant  award,  representatives  of 
the  potential  grant  recipient  and  OSHA 
wall  enter  into  negotiations  concerning 
such  items  as  program  components, 
funding  levels,  and  administrative 
systems.  If  negotiations  do  not  result  in 
an  acceptable  submittal,  the  Assistant 
Secretary  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
proposal. 

Signed  at  Washington,  DC,  this  18th  day  of 
May  1993. 
David  C  Zeigler, 

Acting  Assistant  Secretary  of  Labor. 
(FR  Doc.  93-12174  Filed  5-21-93;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmES 

Presenting  and  Commissioning 
Advisory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  and  Commissioning 
Advisory  Panel  (Artists*  Projects 
Regional  Initiative  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  June  17, 1993  from  9  a.m.-5:30 
p.m.  in  room  527  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4:30  p.m. — 5:30  p.m. 
for  policy  discussion  and  guidelines 
review. 

The  remaining  portion  of  this  meeting 
from  9  a.m. — 4:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
linder  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9KB)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 


the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  May  17. 1993. 
Yvonae  M.  Sabiae. 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
(FR  Doc.  93-12142  Filed  5-21-93;  8:45  ami 
BILUNC  COOE  7357-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences  (BIO);  Notice  of  IMeetIng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.,  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Biological 
Sciences. 

Date  and  Time:  June  7, 1993,  9  a.m. -5:30 
p.m.;  June  8. 1993. 8:30  ajn.-12  hJoon. 

Place:  Key  Bridge  Marriott  Hotel,  1401  Lee 
Highway,  Arlington,  Virginia  22209. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  W.  Franklin  Harris, 
Acting  Assistant  Director,  Biological 
Sciences.  Room  506.  National  Science 
Foundation,  1800  G  Street.  NW..  Washington, 
DC  20550.  Telephone:  (202)  357-9854. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  The  Advisory 
Committee  for  BIO  provides  advice. 
recoounendatioDs.  and  oversight  concerning 
major  program  emphases,  directions,  and 
goals  for  the  research-related  activities  of  the 
dtvisioos  that  make  up  BK). 

Agenda:  FY  95  planning  discussion. 

Reason  for  late  notice:  Late  confirmation  of 
meeting  site. 

Dated:  May  19. 1993. 
M.  RdMcca  Winkler, 
Committee  k4anageinent  Officer. 
(FR  Doc.  93-12202  Filed  5-21-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Document  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  72 — Emergency 
Planning  Licensing  Requirements  for 
Independent  Spent  Fuel  Storage 
Facilities  (ISFSI)  and  Monitored 
Retrievable  Storage  Facilities  (MRS). 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  an  NRC  license  to 
operate  an  Independent  Spent  Fuel 
Storage  Facilities  (ISFSI)  or  a  Monitored 
Retrievable  Storage  Facilities  (MRS). 

6.  An  estimate  of  the  total  number  of 
annual  responses:  1.36  although,  to 
date,  the  NRC  has  not  received  any 
applications  for  the  licensing  of  an 
offsite  ISFSI  or  for  an  MRS. 

7.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  Approximately 
785  hours  (approximately  625  hours  of 
reporting  burden  plus  approximately 
160  hours  of  recordkeeping  burden). 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  provide,  as 
directed  by  the  Nuclear  Waste  Policy 
Act  of  1982,  the  emergency  planning 
licensing  requirements  for  Independent 
Spent  Fuel  Storage  Facilities  (ISFSI)  and 
Monitored  Retrievable  Storage  Facilities 
(MRS).  The  emergency  plans  that 
applicants  would  be  required  to  submit 
would  allow  NRC  to  determine  that  a 
licensee's  planned  response  to  an 
accidental  release  of  radioactive 
materials  will  be  adequate  to  protect 
public  health  and  safety. 

Copies  of  the  submtttal  may  be 
inspected  or  obtained  for  a  fee  fit>m  the 
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NRC  Public  Dooiment  Room  2120  L 
Street  NW.  (Lower  Level).  Washington, 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  0MB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0132),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  J.  Shelton, 
(301) 492-8132. 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 

G«rald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

[FR  Doc.  93-12216  Filed  5-21-93;  8:45  ami 
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Documents  Containing  Reporting  and 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OIUB) 
Review 

AQENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection. 


SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision 

2.  The  title  of  the  information 
collection:  10  CFR  part  55,  Operator's 
Licenses,  Proposed  Rule 

3.  The  form  number  if  applicable: 
N/A 

4.  How  often  the  collection  is 
required:  Annually 

5.  Who  will  be  required  or  asked  to 
report:  All  power  and  non-power  reactor 
licensees. 

6.  An  estimate  of  the  number  of 
annual  responses:  88  for  power  reactors 
and  49  for  non-power  reactors 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  352  hours 
annually  for  power  reactors 
(approximately  4  hours  per  response) 
and  35  hours  annually  for  non-power 
reactors  (approximately  0.75  hours  per 
response) 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  96-511  applies: 
Applicable 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  delete  the 
prerequisite  for  license  renewal  that 


each  licensed  operator  pass  a 
comprehensive  requalification  written 
examination  and  an  operating  test 
conducted  by  the  NRC  during  the  term 
of  the  operator's  6-year  license.  The 
proposed  amendment  will  require 
facility  licensees  to  submit  copies  of 
each  annual  operating  test  or 
comprehensive  written  examination 
used  for  operator  requalification  to  the 
Commission  for  review  at  least  30  days 
prior  to  conducting  the  examination  or 
the  test.  In  addition,  the  proposed  rule 
will  amend  the  "Scope"  provisions  of 
the  regulations  pertaining  to  operators' 
licenses  to  include  facility  licenses. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  fi-om  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.,  (Lower  Level),  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Ronald 
Minsk,  Office  of  Information  and 
Regulatory  Affairs,  (3150-0018  and 
3150-0101).  NEOB-3019,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

NRC  Clearance  officer  is  Brenda  Jo. 
Shelton,  (301)492-8132. 

Dated  at  Bethesda.  Maryland,  this  13th  day 
of  May,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Officio]  for  Information 
Besources  Management 
[FR  Doc.  93-12217  Filed  5-21-93;  8:45  am) 
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[Docket  No«.  50-280  and  50-281] 

Virginia  Electric  and  Power  Co.;  Notice 
of  Issuance  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  178  to  Facihty 
Operating  License  No.  DPR-32  and 
Amendment  No.  178  to  Facility 
Operating  License  No.  DPR-37.  issued 
to  the  Virginia  Electric  and  Power 
Company  (the  Ucensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Surry  Power  Station, 
Units  1  and  2,  located  in  Surry  County, 
Virginia.  These  amendments  are 
effective  as  of  the  date  of  issuance. 

The  amendments  modified  the 
Technical  Specifications  to  allow  one  of 
two  service  water  flow  paths  to  the  main 
control  and  emergency  switchgear 
rooms'  air  conditioning  condensers  to 
be  removed  from  service  for  system 
maintenance. 


The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  of  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  December  10, 1992  (57  FR  58523). 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environmental  (58  FR 
14224). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  November  10. 1992, 
(2)  Amendment  No.  178  to  License  No. 
E»'R-32  and  Amendment  No.  178  to 
License  No.  DPR-37.  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185.  A  copy  of  items  (2),  (3) 
and  (4)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland.  Ihis  18th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C  Buckley, 

Senior  Project  Manager,  Project  Directorate 
1-4.  Division  of  Reactor  Projects— l/Il.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  93-12215  Filed  5-21-93;  8:45  am) 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Ariington 
TImberlakes,  Tarrant  County,  TX 

AGENCY:  Resolution  Trust  Corporation. 
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ACTION:  No(k8. 


SUyMARY:  Notice  is  heraby  given  that 
the  property  known  as  Arlington 
TimDerlaLes.  located  in  Arlington. 
Tanant  County.  Texas,  is  affected  by 
section  10  of  the  Coastal  Barrier 
Improveoieot  Act  of  ia90.  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  eSect  other 
transfer  of  tfa*  property  may  be  mailed 
or  faxed  to  the  RTC  until  August  23, 
1993. 

AODAESSCS;  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  E.  Ted  Hine, 
Resolution  Thist  Corporation.  California 
Field  Office.  4000  MacArthur  Blvd., 
Third  Floor,  East  Tower.  Newport 
Beach.  CA  92660-2516.  (714)  263-4648; 
Fax  (714) 852-7770. 
SUPPt£MENTARY  MFOfttlATION:  The 
Arlington  Timberlakas  property  is 
located  approximately  one-half  mile 
east  of  State  Highway  360  between 
Susan  Drive  and  Timberlake  Drive, 
about  1.000  feet  north  of  Park  Row 
Drive,  Arlington.  Texas.  The  property 
contains  habitat  for  endangered  species 
and  has  a  high  probability  of  containing 
archeological  resources.  Cottonwood 
Creek  bisects  the  site  and  the  property 
is  adjacent  to  the  Cottonwood  Creek 
Floodway  which  is  managed  by  the  Qty 
of  Grand  Prairie  as  designated  open 
space  and  wildlife  habitat.  The  property 
is  covered  property  within  the  meaning 
of  section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990.  Public  Law 
101-591  (12  U.S.C  1441a-3). 

Characteristics  of  the  prc^)erty 
include:  The  Arlington  Tini)erlakes 
property  consists  of  approximately  73.6 
acres  of  ondev^oped  land.  24  acres  of 
which  are  situated  in  a  floodplain.  The 
topography  of  the  site  is  level  to  gently 
rolling  with  wetlands  associated  with 
the  100  year  floodplain.  The  property 
contains  potential  habitat  for  the  Texas 
garter  snake  and  archeological  resources 
have  a  hi^  probability  of  being  located 
along  Cottonwood  Creek. 

Property  size:  Approximately  73.6 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
August  23. 19ft3  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government:  ud 


3.  "Qualified  otgmizatjons"  pursuant 
to  section  170QiK3)  of  the  bitemal 
Revenue  Code  of  1986  (26  U.S.C 
170(hK3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  August 
23. 1993  to  Mr.  E.  Ted  Hine  at  the  above 
AODRESSCS  and  in  the  following  form: 
NOTICE  OF  SEWOUS  INTEREST 
RE:  Artington  Timberlakes 

Federal  Register  Publication  Date:  May  24, 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  PuWic  Law 
101-591,  section  10(bK2).  (12  U.S.Q  1441a- 
3(b)(2)). 

3.  Brief  descriptioB  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financiag). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  prof)erty  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated  May  IS,  1993. 
Resolution  Trust  Corporation. 
William  J.  Tricarico, 
Assistant  Secretary. 
[FR  Doc.  93-12185  Filed  5-21-93:  8:45  am] 
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Coastal  Barrlar  Improvment  Act; 
Property  Availability;  Tha  Dombtion, 
Bexar  County,  TX 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  i^vky  given  that 
the  property  known  as  the  Dominion, 
Beixar  County,  Texas,  is  aRiacted  by 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990.  as  specified 
below. 

DATES:  Written  notices  of  soious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  August  23, 
1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Steven  Reid. 
Resolution  Trust  Corporation.  Dallas 
Field  Office.  3500  Maple  Avenue, 
Riverchon  Plaxa.  lath  Floor.  Dallas,  TX. 
75219-3935,  (214)  443-4738;  Fax  (214) 
443-'i82S. 

SUPPLEMENTARV  MFOfMATION:  The 
Dominion  property  is  located  about  20 
miles  northwest  of  the  City  of  San 
Antonio,  in  Bexar  County,  Texas.  The 


property  is  undeveloped  and  located 
within  the  boundary  of  a  sole  source 
aquifer.  The  property  contains  habitat 
for  federally  listed  endangered  species 
and  is  adjacent  to  the  Camp  BulUs 
military  Reservation  which  contains  an 
open  space  area  managed  for  open  space 
and  wildlife  habitat  conservati'on.  The 
property  is  covered  property  within  the 
meaning  of  section  10  cff  the  Coastal 
Barrier  Improvemeirt  Act  of  1990.  Public 
Law  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  Dominion  property 
consists  of  approximately  390  acres  of 
undeveloped  land  which  includes  about 
50  acres  situated  in  a  floodplain.  The 
southern  portion  of  the  site  consists  of 
a  hilly  area  which  is  covered  with 
native  vegetation  and  trees.  The 
property  is  located  within  a  sole  sotirce 
aquifer  designated  by  the  Environmental 
Protection  Agency  and  contains  habitat 
for  the  federally  endangered  Black- 
capped  vireo  and  the  Golden-cheeked 
warbler. 

Property  size:  Approximately  390 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
August  23. 1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(hK3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  August 
23, 1993  to  Mr.  Steven  Raid  at  the  above 
ADDRESSES  and  in  the  following  form: 
NOTICE  OF  SERKXJS  rNTEREST 
RE:  The  Dominion 

Federal  Register  Publication  Date:  May  24. 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public  Law 
101-591,  section  10(b)(2).  (12  U.S.C  1441a- 
3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purdtase  or  other  (rffer  (e.g.,  price  and 
method  of  flnancing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refu^, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax).  ^. 

Dated:  May  18. 1993.  **" 


Fe«k?ral  Register  /  Vol.  58.  No.  98  /  Monday.  May  24.  1993  /  Notices 


29843 


RusoiutioQ  Tru.st  Caqmratton. 
Williaa  |.  Tricarico. 

Assistant  Secretary. 

|FR  Doc.  93-12188  Filed  5-21-93;  8:45  ami 
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Coastal  Barrier  Improvameftt  Act; 
Property  Availability;  Northern  Parcels 
of  Tuscany  Hills.  Riverside  County,  CA 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notit;e  is  hereby  given  that 
the  property  known  as  the  Northern 
Parcels  of  Tuscany  Hills,  located  in  Lake 
Elsinore.  Riverside  County,  California, 
is  affetied  by  section  10  of  the  Coastal 
Barrier  Improvement  A«i  of  1990.  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  August  23. 

1993. 

AOtmESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  in.spection  by  contacting 
the  following  person:  Mr.  EL  Ted  Hine. 
Resolution  Trust  Corporation.  California 
Field  Office,  400  MacArthur  Blvd.. 
Third  Floor.  East  Tower.  Newport 
Beach.  CA  92660-2516.  (714)  263-4648; 
Fax  (714) 852-7770. 

SUPPLEMENTARY  INFORMATION:  The 
Northern  Parcels  of  Tuscany  Hills 
property  is  located  about  4  miles  north 
of  Interstate  Highway  15  on  Gmenwald 
Boulevard.  Lake  Elsinore,  Riverside 
County.  California.  The  properly 
contains  habitat  for  the  federally 
endangered  Stephens'  kangaroo  rat  and 
is  ad)acent  to  land  managed  by  the 
Bureau  of  Land  Management.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  Public 
Law  101-591  (12  U.S.C  1441a-3). 

Characteristics  of  the  property 
include:  The  Northern  Parcels  of 
Tuscany  Hills  property  consists  of 
approximately  390  acres  of  undeveloped 
land.  The  site  contains  a  wildlife 
corridor  located  at  the  southern  end  of 
the  property  which  consists  of  habitat 
for  the  endangered  St-^phens'  kangaroo 
rat.  The  Bureau  of  Land  Manag>^ment 
owns  one  section  of  land  adjacent  to  the 
northeast  comer  of  the  property  and 
approximately  160  acres  adjacent  to  the 
southeast  border  of  the  site. 

Property  size:  Approximately  390 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 


August  23. 1993  by  the  Resolution  Trust 
Corporation  at  the  address  staled  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are; 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(hM3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  August 
23.  1993  to  Mr.  E.  Ted  Hine  at  the  above 
ADDRESSES  and  in  the  following  form: 
NOTICE  OF  SERIOUS  INTEREST 
RE:  Northom  Parcels  of  Tuscany  Hills 

Federal  Rngister  Publication  Date  May  24. 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  lo  suttmit 
Notice  undor  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990.  Public  Law 
101-591,  section  10(bN2),  {12  U.S.tL  1441a- 
3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  nnancing). 

4.  Declaration  by  entity  that  it  inti^nds  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
A  ddress/Telepbone/Fax). 

Dated:  May  18, 1993. 
Resolution  Trust  Corporation 
WiHiam  ).  Tricarico. 
Assistant  Secretary. 
jFR  Doa  93-12186  Filed  5-21-93;  fi  45  am) 
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Coastal  Barrier  Improvement  Act; 
Property  Availability;  Rams  Hill 
Country  Ckib.  San  Diego  County,  CA 

AGENCY:  Resolution  Trust  Corporation. 
ACTK5N:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Rams  Hill 
Country  Club  located  in  Borrego 
Springs,  San  Diego  County.  California, 
is  affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  notices  of  serioi.'s 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  Augu.%t  23. 
1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Steven  Reid. 


Resolution  Trust  Corporation.  Dallas 
Field  Office,  3500  Maple  Avenue. 
Riverchon  Plaza.  18th  Floor.  Dallas.  TX 
75219-3935.  (214)  443-4738;  Fax  (214) 
443-4825. 

SUPPI.EMENTARY  INFORMATION:  The  Rams 
Hill  Ck)untry  Club  property  is  located  in 
Borrego  Springs  on  Yaqui  Pass  Road 
approximately  5  miles  southea.st  of  the 
center  of  town.  The  property  has 
recreational  value  and  is  located 
entirely  within  the  Anza-Borrego  Desert 
State  Park  which  is  managed  by  the 
State  of  California  for  conservation 
purposes.  The  property  is  covered 
property  within  the  meaning  of  section 
10  of  the  (Coastal  Barrier  Improvement 
Act  of  1990.  Public  Law  101-591  (12 
U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  Ram  Hill  Country  Club 
property  consists  of  approximately 
3.140  acres.  1.700  acres  of  which  are 
dedicated  for  a  wilderness  preserve.  The 
remaining  acreage  consists  of  a  resort 
community  including  an  18  hole  golf 
course,  pro  shop,  lounge,  and 
clubhouse. 

Property  size:  Approximately  3,140 
acres. 

Written  notice  of  serious  interest  in 
the  purcha.se  or  other  transfer  of  the 
property  must  be  received  on  or  before 
August  23, 1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above 

Those  entitles  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  Stale  or  local 
government; 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.Q 
170(h)(3)). 

Written  notice  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  or  before 
August  23. 1993  to  Mr.  Steven  Reid  at 
the  above  A(X)RESSES  and  in  the 
following  form: 
NOTICE  OF  SERIOUS  INTEREST 
RE:  Rams  Hill  Country  Qub 

Federal  Register  Publication  Dale:  May  24 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  sutunit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public  Law 
101-591.  section  10(bK2).  (12  U.S.Q  1441a- 
3fb)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  (t  intends  to 
use  the  property  primarily  fur  wfildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 
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S.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  May  18, 1993. 
Resolution  Trust  Corporation. 
WilUua ).  Trkarico. 
Assistant  Secretary. 

IFR  Doa  93-12187  Filed  5-21-93;  8:45  ami 
MUJNQ  cooc  •n4-ei-M 


SECURtTIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (American  Healthcare 
Kilanagement,  inc..  Common  Stock, 
$.01  Par  Value)  RIe  No.  1-6756 

May  18. 1993 

American  Healthcare  Management, 
Inc.  ("Gimpany")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
followins: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  April  16, 1993  and 
concurrently  therewith,  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
its  common  stock  from  listing  on  the 
Amex,  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  common  stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  common 
stock. 

Any  interested  person  may,  on  or 
before  June  8, 1993  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 


after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
JonathaB  G.  Katz, 
Secretary. 
(FR  Doc.  93-12200  Filed  5-21-93,  8:45  ami 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Identix  Incorporated, 
Common  Stock,  No  Par  Value)  RIe  No. 
1-9641 

May  18, 1993. 

Identix  Incorporated  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
followine: 

According  to  the  Company,  it  desires 
to  withdraw  its  common  stock  from 
listing  on  the  PSE  because  in  recent 
years  the  volume  of  common  stock 
traded  on  the  PSE  has  been  relatively 
low.  As  a  result,  the  administrative  and 
direct  financial  costs  of  maintaining 
listing  on  the  PSE  have  outweighed  the 
benefits  of  being  listed  on  the  PSE  and 
it  has  become  uneconomical  for  the 
Company  to  maintain  the  listing  of  the 
common  stock. 

Any  interested  person  may,  on  or 
before  June  8, 1993  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
IFR  Doc  93-12201  Filed  5-21-93;  8:45  ami 
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[R«l.  No.  IC.-19476:  HI*  No.  812-8226] 

Merrill  Lynch  Life  Insurance  Company, 
etai. 

May  17, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTK>N:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Merrill  Lynch  Life 
Insurance  Company  ("Merrill  Lynch 
Life"  or  "Company"),  ML  Life  Insurance 
Company  of  New  York  ("ML  of  New 
York"  or  "Company");  together  with 
Merrill  Lynch  Life,  the  "Companies"), 
Merrill  Lynch  Life  Variable  Life 
Separate  Account  II  and  Merrill  Lynch 
Variable  Life  Separate  Account  (the 
"Merrill  Separate  Accounts";  each,  a 
"Separate  Account"),  ML  of  New  York 
Variable  Life  Separate  Account  and  ML 
of  New  York  Variable  Life  Separate 
Account  II  (the  "ML  Separate 
Accounts";  each,  a  "Separate  Account"; 
together  with  the  Merrill  Separate 
Accounts,  the  "Separate  Accounts"), 
any  other  separate  account  established 
in  the  future  by  Merrill  Lynch  Life  or 
ML  of  New  York  to  support  scheduled 
premium,  single  premium,  or  flexible 
premium  variable  life  insurance 
contracts  ("Future  Accounts"),  and 
Merrill  Lynch,  Pierce,  Fenner  &  Smith 
Incorporated  (the  "Underwriter"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  section  27(c)(2) 
of  the  1940  Act,  paragraph  (c)(4)(v)  of 
Rule  6e-2  thereunder,  and  paragraph 
(c)(4)(v)  of  Rule  6&-3(T)  thereunder. 
SUMMARY  OF  APPUCATK>N:  Applicants 
seek  an  order  permitting  a  deduction 
from  premiums  received  under  certain 
variable  life  insurance  contracts  of  an 
amount  that  is  reasonable  in  relation  to 
each  Company's  increased  federal  tax 
burden  related  to  the  receipt  of  such 
premiums  and  which  results  from  the 
application  of  section  848  of  the  Internal 
Revenue  Code  of  1986,  as  amended. 
RUNG  DATE:  The  application  was  filed 
on  December  23, 1992  and  amended  on 
April  30.  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  7, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  \he  form  of  an  affidavit 
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,  or,  for  lawyers,  a  certificate  of  service. 

i  Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NVV..  Washington,  DC  20549. 
Merrill  Lynch  Life  and  the  Merrill 
Separate  Accounts,  800  Scudders  Mill 
Road,  Plainsboro.  NJ  08536.  ML  of  New 
York  and  the  ML  Separate  Accounts, 
717  Fifth  Avenue,  New  York,  NY  10022. 
The  Underwriter,  World  Financial 

i  Center,  250  Vesey  Street.  New  York,  NY 
10281. 

I  FOR  FURTHER  tNFORMATtON  CONTACT: 
I  Thomas  E,  Bisset,  Senior  Attorney,  at 
I  (202)  272-2058  or  Wendell  M.  Faria. 
:  Deputy  Chief,  at  (202)  272-2060.  Office 
of  Insurance  Products.  Division  of 
'investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  may  be  obtained 
for  a  fee  at  the  SEC's  Pu.blic  Reference 
Branch. 

Applicants'  Representations 

1.  Merrill  Lynch  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Washington  in  1986. 
and  redomesticated  under  the  laws  of 
Itlie  State  of  Arkansas  in  1991.  ML  of 
New  York  is  a  stock  life  insurance 
Oompany  organized  under  the  laws  of 
the  State  of  New  York  in  1973. 
I    2.  Merrill  Lynch  Life  Variable  Life 
Separate  Account  II  (formerly.  Tandem 
Variable  Life  Separate  Account  of 
Tandem  Insurance  Group,  Inc.)  was 
established  by  Tandem  Insurance 
Group,  Inc.  as  a  separate  investment 
account  on  November  19. 1990.  and  was 
prquired  by  Merrill  Lynch  Life  pursuant 
to  a  statutory  merger  of  Tandem 
Insurance  Group.  Inc.  with  and  into 
Merrill  Lynch  Life  on  October  1,  1991. 
Merrill  Lynch  Life  established  the 
Merrill  Lynch  Variable  Life  Separate 
Account  as  a  separate  investment 
account  on  November  16. 1990.  ML  of 
New  York  established  the  ML  of  New 
York  Variable  Life  Separate  Atxount  as 
e  separate  investment  account  on 
November  19.  1990.  ML  of  New  York 
Established  the  ML  of  New  York 
Variable  Life  Separate  Account  II  as  a 
separate  investment  account  on 
December  4. 1991.  Each  Separate 
Account  holds,  and  any  Future  Acco-jn! 
Will  hold,  assets  that  are  segregated  from 
all  of  the  applicable  Company's  other 
assets,  and  pursuant  to  the  terms  of  the 
applicable  contract,  the  assets  equal  to 
the  reserves  and  other  liabilities  of  ea«.h 
Separate  Acf:ount  are  not.  and  of  any 
Future  Account  will  not  be.  chargeable 


with  liabihties  arising  out  of  any  other 
business  which  the  applicable  Company 
may  conduct.  Each  Separate  Account  is. 
and  any  Future  Account  will  be.  used  to 
support  a  Company's  variable  lifie 
insurance  contracts  that  may  be 
described  as  scheduled  premium,  single 
premium,  or  flexible  premium  variable 
life  insurance  contracts  (the 
"Contracts"). 

3.  Merrill  Lynch  Life  Variable  Life 
Separate  Account  II,  Merrill  Lynch 
Variable  Life  Separate  Account.  ML  of 
New  York  Variable  Life  Separate 
Account,  and  ML  of  New  York  Variable 
Life  Separate  Account  n  are  each 
registered  with  the  Commission  as  a 
unit  investment  trust  (File  Nos.  811- 
6227,  811-6225.  811-6226.  and  811- 
7152.  respectively).  Each  of  the  Separate 
Accounts  currently  has  28  divisions, 
which  invest  in  corresponding 
portfolios  of  one  of  two  series-type 
investment  companies:  Merrill  Lynch 
Series  Fund.  Ina.  an  open-end. 
diversified  management  investment 
company  (File  No.  811-3091)  and  The 
Merrill  Lynch  Fund  of  Stripped 
("Zero")  U.S.  Treasury  Securities,  a 
series-type  unit  investment  trust  (File 
No.  811-3965). 

4.  The  Underwriter  is  a  direct  wholly- 
owned  subsidiory  of  Merrill  Lynch  & 
Co.,  Inc.  The  Underwriter  acts  as  the 
principal  underwriter  for  certain 
variable  life  insurance  and  variable 
annuity  contracts  issued  by  the 
Companies.  The  Underwriter  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and  is 

a  member  of  the  National  Association  of 
Securities  Dealers,  Inc.  The  Contracts 
will  be  sold  by  registered 
representatives  of  the  Underwriter. 

5.  Each  Company,  through  one  of  its 
Separate  Accounts  or  a  Future  Account. 
will  offer  to  the  public  certain  Contracts, 
including  the  joint  and  last  survivor 
Estate  Investor  Contract  and  the  single 
life  Estate  Investor  Contract,  each 
pursuant  to  an  offering  that  will  be 
registered  under  the  Securities  Act  of 
1933.  In  connection  with  each  offering 
of  Contracts.  Applicants  will  rely  upon 
either  Rule  6e-2  or  Rule  6e-3(T).  as 
appropriate.  In  connection  with  offering 
the  Estate  Investor  Contracts  and  certain 
other  Contracts.  Applicants  propose  to 
make  certain  deductions  from  premiums 
received  in  an  amount  that  is  reasonable 
in  relation  to  each  Company's  increased 
federal  tax  burden  related  to  the  receipt 
of  such  premiums. 

6.  In.  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Congress 
amended  the  Internal  Revenue  Code  of 
1986  by.  among  other  things,  enacting 
section  848  thereof.  Section  848 
changed  the  federal  income  taxation  of 


life  insurance  companies  by  requiring 
them  to  capitalize  and  amortize  over  a 
period  of  ten  years  part  of  their  general 
expenses  for  the  current  year.  Under 
prior  law.  these  expenses  were 
deductible  in  full  from  the  current 
year's  gross  income. 

7.  The  amount  of  expenses  that  must 
be  capitalized  and  amortized  under 
seaion  848  is  generally  determined 
with  reference  to  premiums  for  certain 
categories  of  life  insurance  and  other 
contracts  ("specified  contracts').  Thus, 
for  each  specified  contract,  an  amount 
of  expenses  must  be  capitalized  and 
amortized  equal  to  a  percentage  of  the 
current  year's  net  premiums  (i.e.,  gross 
premiums  minus  return  premiums  and 
reinsurance  premiums)  for  that  contract. 
The  percentage  varies,  depending  on  the 
type  of  specified  contract  in  question, 
according  to  a  schedule  set  forth  in 
section  848(c)(1). 

8.  Although  framed  in  terms  of 
requiring  a  portion  of  an  insurance 
company's  general  expenses  to  be 
capitalized  and  amortized,  section  848 
in  effect  accelerates  the  realization  of 
income  from  specified  contracts  for 
federal  income  tax  purposes,  and  hence 
the  payment  of  taxes  on  the  income 
generated  by  those  contracts.  When  the 
time  value  of  money  is  taken  into 
account,  this  has  the  economic 
consequence  of  increasing  the  tax 
burden  borne  by  the  insurance  company 
that  is  attributable  to  such  contracts. 
Because  the  amount  of  general 
deductions  that  must  be  capitalized  and 
amortized  is  measured  by  premiums 
paid  for  specified  contracts,  an 
increased  tax  burden  results  from  the 
receipt  of  those  premiums.  In  this 
respect,  the  impact  of  section  848  can  be 
compared  to  that  of  a  state  premium  tax. 

9.  The  Contracts  are  specified 
contracts  that  fall  into  the  category  of 
life  insurance  contracts,  and  under 
section  848.  7.7  percent  of  the  net 
premiums  received  for  the  Contracts 
must  be  capitalized  and  amortized. 

10.  The  increased  tax  burden  resulting 
from  section  848  on  every  $10,000  of  net 
premiums  received  for  the  Contracts  can 
be  quantified  as  follows.  In  the  year 
when  the  premiums  are  received,  a 
Company's  general  deductions  are 
reduced  by  $731.50.  /.*.,  an  amount 
equal  to  (a)  7.7  percent  of  $10,000,  or 
$770,  minus  (b)  one-half  year's  portion 
of  the  ten-year  amortization,  or  $38.50. 
Using  a  34  percent  corporate  tax  rate, 
this  results  in  an  increase  in  tax  for  the 
current  year  of  $248.71.  This  amount 
will  be  partially  offset  by  increased 
deductions  that  will  be  allowed  during 
the  next  ten  years  as  a  result  of 
amortizing  the  remainder  of  the  $770 
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($77  in  each  of  the  following  nine  years 
and  $38.50  in  the  tenth  year). 

11.  In  the  business  judgment  of 
Merrill  Lynch  Life  and  ML  of  New  York, 
a  discount  rate  of  at  least  20  percent  is 
appropriate  for  use  in  calculating  the 
present  value  of  the  Companies' 
respective  future  tax  deductions 
resulting  from  the  amortization 
described  above.  Applicants  submit  that 
each  Company's  targeted  rate  of  return, 
i.e..  the  return  each  Company  seeks  on 
invested  capital,  is  in  excess  of  10 
percent.  To  the  extent  that  capital  must 
be  used  by  a  Company  to  satisfy  its 
increased  federal  tax  burden  under 
section  848  resulting  from  the  receipt  of 
premiums,  such  capital  is  not  available 
to  the  Company  for  investment.  Thus, 
the  cost  to  each  Company  of  capital 
used  to  satisfy  its  increased  federal  tax 
burden  under  section  848  is,  in  essence, 
each  Company's  targeted  rate  of  return, 
and  accordingly,  the  targeted  rate  of 
return  is  appropriate  for  use  in  this 
present  value  calculation.  To  the  extent 
that  the  10  percent  discount  rate  is 
lower  than  each  Company's  actual 
targeted  rate  of  return.  Applicants 
submit  that  a  measure  of  comfort  is 
provided  that  the  calculation  of  each 
Company's  increased  tax  burden 
attributable  to  the  receipt  of  premiums 
will  continue  to  be  reasonable  over 
time,  even  if  the  corporate  tax  rate 
applicable  to  the  Companies  is  reduced, 
or  their  targeted  rate  of  return  is 
lowered. 

12.  In  determining  the  targeted  rate  of 
return  used  in  arriving  at  this  discount 
rate,  each  Company  states  that  it 
considered  a  number  of  factors.  First, 
each  Company  identified  the  level  of 
investment  return  that  can  be  expected 
to  be  earned  risk-free  over  the  long  term. 
This  rate  is  based  upon  the  expected 
yield  on  30-year  U.S.  Treasury  bonds. 
Then,  this  rate  was  increased  by  the 
market  risk  premium  that  is  demanded 
by  equity  investors  to  compensate  such 
investors  for  the  risks  associated  with 
equity  investments.  This  premium  is 
based  upon  the  average  excess  return 
earned  by  investing  in  equities  as 
compared  to  that  earned  by  investing  in 
risk-free  instruments,  {i.e..  long-term 
U.S.  Treasury  bonds).  Finally,  the 
resulting  rate  was  modified  to  reflect  the 
relative  volatility  of  an  equity 
investment  in  Merrill  Lynch  &  Co..  Inc.. 
the  indirect  parent  of  each  Company. 
Applicants  represent  that  such  factors 
are  appropriate  factors  to  consider  in 
determining  each  Company's  targeted 
rate  of  return. 

13.  Using  a  corporate  tax  rate  of  34 
percent  and  assuming  a  discount  rate  of 
10  percent,  the  present  value  of  the  tax 
effect  of  the  increased  deductions 


allowable  in  the  following  ten  years, 
which  partially  ofiisets  the  increased  tax 
burden,  comes  to  $155.82.  The  effect  of 
section  848  on  the  Contracts  is, 
therefore,  an  increased  tax  burden  with 
a  present  value  of  $92.89  for  each 
$10,000  of  net  premiums,  i.e..  $248.71 
minus  $155.82. 

14.  State  premium  taxes  are 
deductible  in  computing  each 
Company's  federal  income  taxes.  Thus, 
the  Companies  do  not  incur  incremental 
income  tax  when  they  pass  on  state 
premium  taxes  to  contract  holders.  In 
contrast,  federal  income  taxes  are  not 
deductible  in  computing  a  Company's 
federal  income  taxes.  In  order  to 
compensate  each  Company  fully  for  the 
impact  of  section  848,  therefore,  it 
would  be  necessary  to  allow  the 
Company  to  impose  an  additional 
charge  that  would  make  it  whole  not 
only  for  the  $92.89  additional  tax 
burden  attributable  to  section  848,  but 
also  for  the  tax  on  the  additional  $92.89 
itself.  This  tax  can  be  determined  by 
dividing  $92.89  by  the  complement  of 
the  34  percent  federal  corporate  income 
tax  rate,  i.e.,  66  percent,  resulting  in  an 
additional  charge  of  $140.74  for  each 
$10,000  of  net  premiums,  or  1.41 
percent. 

15.  Based  on  prior  experience,  each 
Company  believes  that  it  is  reasonable 
to  expect  that  virtually  all  future    . 
deductions  will  be  fully  taken.  It  is  the 
judgment  of  each  Company  that  a  charge 
of  1.25  percent  would  reimburse  it  for 
the  impact  of  section  848  on  its  federal 
tax  liabilities.  Applicants  represent  that 
the  charge  to  be  deducted  by  each 
Company  pursuant  to  the  relief 
requested  is  reasonably  related  to  such 
Company's  increased  federal  tax  burden 
under  section  848,  taking  into  account 
the  benefit  to  each  Company  of  the 
amortization  permitted  by  section  848. 
and  the  use  by  each  Company  of  a  10 
percent  discount  rate  in  computing  the 
cost  of  the  increased  tax  burden  and  the 
future  deductions  resulting  from  such 
amortization,  such  rate  being  no  greater 
than  each  Company's  targeted  rate  of 
return. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  securities,  or 
transactions  from  any  provision  of  the 
1940  Act  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 


2.  Applicants  request  a  Commission 
order  pursuant  to  section  6(c)  of  the 
1940  Act  exempting  Applicants  from 
the  provisions  of  section  27(c)(2)  of  the 
1940  Act.  from  paragraph  (c)(4)(v)  of 
Rule  6e-2  thereunder,  and  from 
paragraph  (c)(4)(v)  of  Rule  6e-3(T) 
thereunder,  to  the  extent  necessary  to 
permit  Applicants  to  deduct  from 
premiums  received  in  connection  with 
certain  scheduled  premium,  single 

f)remium,  or  flexible  premium  variable 
ife  insurance  contracts  an  amount  that 
is  reasonable  in  relation  to  each 
Company's  federal  tax  burden  related  to 
receipt  of  such  premiums. 

3.  Applicants  assert  that  it  is  proper 
for  an  insurer  to  deduct  a  charge  for  the 
insurer's  tax  burden  attributable  to 
premiums  received  from  variable  life 
insurance  premiums,  and  to  exclude 
such  a  deduction  from  sales  load, 
because  the  deduction  for  the  insurer's 
increased  federal  tax  burden  is  a 
legitimate  expense  of  the  company,  and 
is  not  for  sales  and  distribution 
expenses.  Applicants  note  that  the 
Commission  has  previously  considered 
similar  deductions  for  tax  burdens  with 
respect  to  premium  taxes  in  connection 
with  its  adoption  of  Rule  6e-2  and  Rule 
6e-3(T).  In  each  case,  the  Commission 
permitted  deductions  for  such  taxes  to 
be  made  and  to  be  treated  as  other  than 
sales  load.  Applicants  assert  that  the 
propriety  of  a  charge  for  an  insurer's  tax 
burden  attributable  to  premiums 
received  is  the  same  whether  such 
burden  arises  under  state  or  federal  law 

4.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (except  such  amounts  as 
are  deducted  for  sales  load)  are  held 
under  an  indenture  or  agreement 
containing  in  substance  the  provisions 
required  by  sections  26(a)  (2)  and  (3)  of 
the  1940  Act.  Applicants  state  that  Rule 
6e-3(T)(b)(13)(iii)  makes  explicit  what 
Rule  6e-2(b)(13)(iii)  implies— that  such 
deductions  are  for  other  than  sales  load, 
and  include  deductions  to  pay  the 
insurer's  tax  liabilities  arising  as  a  result 
of  its  receipt  of  premium  payments. 
Applicants  represent  that  this  relief  is 
provided  (implicitly  under  Rule  6e-2 
and  explicitly  under  Rule  6e-3(T)) 
without  regard  to  whether  such  tax 
liabilities  are  imposed  by  states  or  by 
other  governmental  entities.  Applicants 
seek  relief  from  section  27(c)(2)  of  the 
1940  Act  only  to  preclude  the 
possibility  that  the  proposed  deductions 
might  not  be  entitled  to  the  exemptive 
relief  provided  by  Rule  6e-2(b)(13)(iii) 
and  Rule  6e-3(T)(b)(13)(iii). 

5.  Rule6e-2(b)(13)(iii)  provides  an 
exemption  from  Section  27(c)(2)  of  the 
1940  Act;  this  relief  permits  deductions 


of  certain  charges  other  than  sales  load, 
including  "administrative  expenses." 
Rule  6e-3{T)(b)(13)(iii)  provides  similar 
relief  from  Section  27(c)(2)  of  the  1940 
Act  to  the  extent  necessary  to  permit  the 
deduction  of  certain  charges  other  than 
sales  load  including  "premium  or  other 
taxes  imposed  by  any  State  or  other 
gorvemmental  entity." 

6.  Applicants  assert  that  particularly 
in  light  of  the  Commission's  action 
regarding  premium  taxes  in  connection 
with  the  adoption  of  Rule  6e-2  and  Rule 
6e-3(T),  the  requested  exemption  from 
section  27(c)(2)  of  the  1940  Act  should 
be  granted.  Applicants  note  that 
Commission  has  granted  exemptive 
relief  substantially  similar  to  that 
requested  by  the  Applicants.' 

7.  Rule  6e-2(c)(4)  and  Rule  6e- 
3(T)(c)(4)  each  defme  "sales  load"  for 
purposes  of  the  respective  Rule  as  the 
excess  of  premium  payments  over 
certain  itemized  charges  and 
adjustments.  A  deduction  for  an 
insurer's  increased  federal  tax  burden  as 
described  above  does  not  fall  squarely 
into  any  of  those  itemized  charges  or 
deductions,  arguably  causing  such  a 
deduction  to  be  treated  as  part  of  "sales 
load"  under  a  literal  reading  of 
paragraph  (c)(4)  of  each  Rule. 

8.  Applicants  submit  that  there  is  no 
public  policy  reason  that  deductions 
made  to  pay  costs  attributable  to  federal 
taxes  should  be  treated  as  part  of  sales 
load,  nor  is  there  any  language  in  the 
releases  in  which  the  Commission 
adopted  Rule  6e-2  or  adopted  and 
amended  Rule  6e-3(T)  suggesting  that 
such  a  result  was  intended,  despite  the 
literal  wording  of  paragraph  (c)(4)  each 
Rule. 

9.  The  exemption  requested  by  the 
Applicants  is  necessary  in  order  for 
them  to  rely  on  certain  provisions  of 
paragraph  (b)(13)  of  each  Rule,  and 
particularly  on  subparagraph  (b)(13)(i) 
of  Rule  6e-2  or  subparagraph  (b)(13)(i) 
of  Rule  6e-3(T),  as  applicable,  each  of 
which  provides  exemptions  from 
Sections  27(a)(1)  and  27(h)(1)  of  the 
1940  Act.  Issuers  and  their  affiliates 
may  only  rely  on  subparagraph  (b)(13)(i) 
of  Rule  6e-2  or  Rule  6e-3(T)  if  they 
meet  the  Rule's  alternative  limitations 
on  sales  load,  as  deHned  in  paragraph 
(c)(4)  of  each  Rule.  Applicants  state  that, 
depending  upon  the  load  structure  of  a 
particular  Contract,  these  alternative 
limitations  may  not  be  met  if  the 
deduction  for  the  increased  in  the 
issuer's  federal  tax  burden  is  included 
in  sales  load. 
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'  Msnufacturen  Life  Insurance  Company  of 
America.  Release  No.  IC-18891  (Aug.  11. 1992) 
(notice);  Release  No.  IC-18942  (Sepl.  10. 1992) 
(order). 


10.  The  public  policy  that  underlies 
subparagraph  (b)(13)(i)  of  each  Rule, 
like  that  which  underiies  sections 
27(a)(1)  and  27(h)(1)  of  the  1940  Act.  is 
to  prevent  excessive  sales  loads  from 
being  charged  in  connection  with  the 
sale  of  periodic  payment  plan 
certificates.  Applicants  submit  that  the 
treatment  of  a  tax  burden  charge 
attributable  to  premium  payments  as 
sales  load  would  not  in  any  way  further 
this  legislative  purpose  because  such  a 
deduction  has  no  relation  to  the 
payment  of  sales  commissions  or  other 
distribution  expenses.  Apphcants  state 
that  the  Commission  has  concurred  with 
this  conclusion  by  excluding  deductions 
for  state  premiums  taxes  from  the 
definition  of  "sales  load"  in  paragraph 
(c)(4)  of  each  Rule. 

1.  Applicants  assert  that  the  genesis  of 
the  definition  specified  in  paragraph 
(c)(4)  of  each  Rule  supports  this 
analysis.  Section  2(a)(35)  of  the  1940 
Act  provides  a  scale  against  which  the 
percentage  limits  of  sections  27(a)(1) 
and  27(h)(1)  of  the  1940  Act  may  be 
measured.  Applicants  state  that 
paragraph  (c)(4)  is  simply  a  more 
specific  articulation  of  the  requirements 
of  section  2(a)(35)  of  the  1940  Act  as 
applied  to  variable  life  insurance 
contracts.  Section  2(a)(35)  of  the  1940 
Act,  like  the  definition  specified  in 
paragraph  (c)(4)  of  each  Rule,  defines 
sales  load  derivatively.  Applicants 
assert  that  the  Commission's  intent  in 
adopting  paragraph  (c)(4)  of  Rule  6e-2 
and  of  Rule  6e-3(T)  was  to  tailor  the 
general  terms  of  Section  2(a)(35)  to 
scheduled  premium,  single  premium, 
and  flexible  premium  variable  life 
insurance  contracts;  this  facilitated 
verification  by  the  Commission  of 
compliance  with  the  sales  load  limits 
set  forth  in  subparagraph  (b)(13)(i)  of 
each  Rule.  Rule  6e-2(c){4)  and  Rule  6e- 
3(T)(c)(4)  do  not  depart,  in  principal, 
from  Section  2(a)(35). 

12.  Section  2(a)(35)  of  the  1940  Act 
excludes  deductions  from  payments  for 
"issue  taxes"  from  the  definition  of 
sales  load  under  the  1940  Act. 
Applicants  submit  that  this  suggests  that 
it  is  consistent  with  the  1940  Act's 
policies  to  exclude  from  the  definition 
of  "sales  load"  in  Rule  6e-2  and  Rule 
6e-3(T)  deductions  made  to  pay  an 
insurer's  costs  attributable  to  its  tax 
obligations.  Further.  Applicants  submit 
that  the  reference  in  section  2(a)(35)  to 
administrative  expenses  or  fees  that  are 
"not  properly  chargeable  to  sales  or 
promotional  activities"  suggests  that  the 
only  deductions  intended  to  fall  within 
the  definition  of  sales  load  are  those  that 
are  properly  chargeable  to  such 
activities.  Because  the  proposed 
deductions  will  be  used  to  compensate 


each  Company  for  its  increased  federal 
tax  burden  attributable  to  the  receipt  of 
premiums,  and  are  not  properly 
chargeable  to  sales  or  promotional 
activities.  Applicants  assert  that  the 
language  in  Section  2(a)(35)  is  another 
indication  that  not  treating  such 
deductions  as  sales  load  is  consistent 
with  the  policies  of  the  1940  Act. 

13.  Finally.  Applicants  state  that  the 
limitation  to  state  premium  taxes  of  the 
premium  tax  exclusion  from  the 
definition  of  "sales  load"  in  Rule  6e- 
2(c)(4)(v)  and  in  Rule  6e-3(T)(c)(4)(v)  is 
probably  an  historical  accident:  when 
Rule  6e-2  and  Rule  6e-3(T)  were  each 
adopted  and.  in  the  case  of  Rule  6»- 
3(T).  later  amended,  the  additional 
section  848  tax  burden  attributable  to 
the  receipt  of  premiums  did  not  yet 
exist.  Also,  as  noted  above.  Applicants 
submit  that  the  Commission's  action  in 
granting  relief  that  is  substantially 
similar  to  that  requested  by  the 
Applicants  indicate  that  these 
deductions  are  properly  treated  as  other 
than  sales  load. 

14.  Applicants  assert  that  the  terms  of 
the  relief  requested  with  respect  to 
Contracts  to  be  issued  through  the 
Separate  Accounts  or  through  Future 
Accounts  are  consistent  with  the 
standards  enumerated  in  section  6(c)  of 
the  1940  Act.  Without  the  requested 
relief,  each  Company  would  have  to 
request  and  obtain  exemptive  relief  for 
each  Contract  to  be  issued  through  a 
Future  Account.  Applicants  state  that 
such  additional  requests  for  exemptive 
relief  would  present  no  issues  under  the 
1940  Act  that  have  not  already  been 
addressed  in  this  request  for  exemptive 
relief. 

15.  Applicants  assert  that  the 
requested  relief  with  respect  to 
Contracts  issued  through  Future 
Accounts  is  appropriate  in  the  public 
interest  because  it  would  promote 
competitiveness  in  the  variable  life 
insurance  market  by  eliminating  the 
need  for  each  Company  to  file 
redundant  exemptive  applications, 
thereby  reducing  its  administrative 
expenses  and  maximizing  the  efficient 
use  of  its  resources.  The  delay  and 
expense  involved  in  having  to 
repeatedly  seek  exemptive  relief  would 
impair  each  Company's  ability  to 
effectively  take  advantage  of  business 
opportunities  as  they  arise.  In  addition, 
Applicants  state  that  the  requested  relief 
is  consistent  with  the  purposes  of  the 
1940  Act  and  the  protection  of  investors 
for  the  same  reasons.  If  each  Company 
were  required  to  repeatedly  seek 
exemptive  relief  with  resf>ect  to  the 
same  issues  addressed  in  this  request  for 
relief,  investors  would  not  receive  any 
benefit  or  additional  protection  therebv 
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adviser  to  The  Inefficient-Market  Fund, 
Inc.;  (b)  sub-adviser  to  Smith  Barney 
Equity  Funds,  Inc..  Smith  Barney 
Funds,  Inc.,  Smith  Barney  Variable 
Account  Funds,  and  Smith  Barney 
World  Funds,  Inc.;  (c)  principal 
underwriter  to  the  Smith  Barney  Funds, 
Smith  Barney  Money  Funds,  Inc.,  Smith 
Barney  Muni  Bond  Funds,  and  Smith 
Barney  Tax  Free  Money  Fund.  Inc.;  and 
(d)  a  depositor  and  principal 
underwriter  of  numerous  unit 
investment  trusts. 

2.  Primerica  Corporation  is 
applicant's  ultimate  parent  corporation. 
Other  indirect  subsidiaries  of  Primerica 
also  are  engaged  in  the  broker-dealer, 
depositor,  and  investment  advisory 
businesses,  including  with  respect  to 
registered  investment  companies. 

3.  On  March  12.  1993,  applicant 
entered  into  an  acquisition  agreement 
pursuant  to  which,  among  other  things, 
applicant  agreed  to  acquire  (the 
"Acquisition")  the  domestic  retail 
brokerage  and  asset  management 
businesses  of  Shearson  Lehman 
Brothers  Inc.  ("Shearson").  The 
Acquisition  includes  the  stock  of  The 
Robinson-Humphrey  Company,  Inc. 
("Robinson-Humphrey"),  a  subsidiary  of 
Shearson.  Applicant  expects  to 
complete  the  Acquisition  sometime  in 
the  third  quarter  of  1993.  Applicant 
then  will  change  its  name  to  Smith 
Barney  Shearson.  Inc. 

4.  During  its  due  diligence  review  of 
Shearson 's  operations  after  execution  of 
the  acquisition  agreement,  applicant 
learned  that  Sheldon  Wilshinsky 
("Wilshinsky"),  a  Hnancial  consultant  at 
Shearson,  and  Lawrence  Marsh 
("Marsh"),  an  employee  of  Robinson- 
Humphrey,  are  subject  to  securities 
related  injunctions.  Wilshinsky  and 
Marsh  (the  "Subject  Employees")  are 
among  the  individuals  whom  applicant 
anticipated  would  continue  as 
employees  of  Smith  Barney  Shearson, 
Inc.  On  April  12. 1993.  the  Subject 
Employees  resigned  from  their 
respective  positions  at  Shearson  and 
Robinson-Humphrey.  Applicant 
proposes  to  employ  the  Subject 
Employees  as  registered  representatives 
at  the  earliest  possible  time,  subject  to 
receiving  the  requested  exemption. 

5.  In  1976.  while  employed  by 
Shearson  as  a  registered  representative. 
Wilshinsky  was  permanently  enjoined 
from  engaging  in  certain  manipulative 
or  deceptive  practices  in  connection 
with  the  offer  or  sale  of  securities. 
Wilshinsky  consented  to  the  injunction 
in  a  suit  brought  by  the  Commission 
alleging  violations  ot  section  17(a)  of  the 
Securities  Act  of  1933  (the  "Securities 
Act"),  and  section  10(b)  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 


and  might  be  disadvantaged  as  a  result 
of  such  Company's  increased  overhead 
expenses. 

Conditions  for  Relief 

1.  Applicants  represent  that  each 
Company  will  monitor  the 
reasonableness  of  the  charge  to  be 
deducted  by  such  Company  pursuant  to 
the  requested  exemptive  relief. 

2.  AppUcants  represent  that  the 
registration  statement  for  each  Contract 
under  which  the  above-referenced 
charge  is  deducted  will  (i)  disclose  the 
charge:  (ii)  explain  the  purpose  of  the 
charge;  and  (iii)  state  that  the  charge  is 
reasonable  in  relation  to  the  applicable 
Company's  increased  federal  tax  burden 
under  section  848  resulting  from  the 
receipt  of  premiums. 

3.  Applicants  represent  that  the 
registration  statement  for  each  Contract 
under  which  the  above-referenced 
charge  is  deducted  will  contain  as  an 
exhibit  an  actuarial  opinion  as  to  (i)  the 
reasonableness  of  the  charge  in  relation 
to  the  applicable  Company's  increased 
federal  tax  burden  under  section  848 
resulting  from  the  receipt  of  premiums; 
(ii)  the  reasonableness  of  the  targeted 
rate  of  return  that  is  used  in  calculating 
such  charges;  and  (iii)  the 
appropriateness  of  the  factors  taken  into 
account  by  such  Company  in 
determining  such  targeted  rate  of  return. 

Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  h-om  section 
27(c)(2)  of  the  1940  Act.  paragraph 
(c)(4)(v)  of  Rule  6e-2  thereunder,  and 
paragraph  (c)(4)(v)  of  Rule  6e-3(T) 
thereunder  to  permit  the  Companies  to 
deduct  1.25%  of  premium  payments 
under  the  Contracts  meet  the  standards 
in  Section  6(c)  of  the  1940  Act.  In  this 
regard.  Applicants  assert  that  granting 
the  relief  requested  in  this  application 
would  be  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  hy  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFuiand, 

Deputy  Secretary. 

[PR  Doc.  93-12199  Filed  5-21-93:  8  45  ami 
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Smith  Barrtey.  Harris  Upham  &  Co. 
Inc.;  Temporary  Order  and  Notice  of 
Application 

May  18, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Temporary  order  and  notice  of 

application  for  permanent  order  of 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Smith  Barney,  Harris  Upham 
&  Co.,  Inc.  • 

RELEVANT  ACT  SECTIONS:  Exemption  from 
section  9(a)  under  section  9(c). 
SUMMARY  OF  APPUCATION:  Applicant  has 
been  granted  a  temporary  conditional 
order,  and  has  requested  a  permanent 
conditional  order,  under  section  9(c) 
exempting  applicant  from  section  9(a)  to 
the  extent  necessary  to  permit  applicant 
to  employ  two  individuals  who  are 
subject  to  securities  related  injunctions. 
FILING  DATE:  The  application  was  filed 
on  May  14,  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  June  14. 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  4.50  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Applicant,  1345  Avenue  of  the 
Americas,  New  York.  NY  10105. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  OHanlon.  Staff  Attorney,  at 
(202)  272-3922.  or  EUzabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation) . 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Apphcant  is  a  securities  brokerage 
and  investment  banking  firm.  Applicant 
also  is  a  registered  investment  adviser. 
Applicant  serves  as  (a)  investment 
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Act")  and  rule  lOb-5  thereunder.  The 
Commission's  complaint  alleged  that  in 
1975  Wilshinsky  was  offered  and 
received  stock  in  Tucker  Drilling 
Company  Inc.  as  compensation  for  his 
efforts  in  soliciting  purchasers  of 
Tucker's  stock,  and  that  Wilshinsky 
failed  to  disclose  the  compensation  to 
the  prospective  purchasers  of  Tucker's 
stock.  Wilshinsky  also  was  suspended 
from  association  with  any  broker, 
dealer,  or  investment  company  for  a 
period  of  sixty  days  under  a  settlement 
of  an  administrative  proceeding 
instituted  by  the  Commission  involving 
the  same  conduct. 

6.  Since  the  entry  of  the  injunction 
and  suspension,  Wilshinsky  has  been 
involved  in  four  customer-initiated 
arbitration  proceedings.  One  of  such 
proceedings  was  settled  for  a  payment 
by  Shearson  of  $630.  In  the  remaining 
three  proceedings  the  claims  were 
dismissed.  In  addition,  Shearson 
received  two  customer  complaints 
relating  to  Wilshinsky  that  did  not 
result  in  any  arbitration  proceeding, 
settlement,  or  other  formal  action. 

7.  In  1983,  while  employed  by 
Shearson  as  a  registered  representative. 
Marsh  was  permanently  enjoined  from 
engaging  in  certain  manipulative  or 
deceptive  practices  in  connection  with 
the  offer  or  sale  of  securities.  Marsh 
consented  to  the  injunction  in  a  suit 
brought  by  the  Commission  alleging 
violations  of  sections  10(b)  and  14(e)  of 
the  Exchange  Act  and  rule  lOb-5 
thereunder.  Marsh  also  agreed  to 
disgorge  approximately  $7,000  in 
profits.  The  Commission's  complaint 
alleged  that  in  1980,  while  in  possession 
of  material  non-public  information 
concerning  Clark  Oil  &  Refining 
Corporation,  Marsh  purchased  stock  of 
Clark  without  disclosing  such 
information  to  the  sellers  of  the  stock. 
Since  the  entry  of  the  injunction, 
neither  Shearson  nor  Robinson- 
Humphrey  has  received  any  customer 
coihplaint  relating  to  Marsh. 

8.  Applicant  notes  that  it  has 
extensive  compliance  and  registration 
procedures  to  ensure  that  prospective 
employees  who  are  subject  to  a  statutory 
disqualification  under  section  9  of  the 
Act  do  not  become  employed  by  any 
Smith  Barney  company  involved  in 
investment  company  activities  until  the 
section  9  issues  are  appropriately 
resolved.  These  policies  and  procedures 
will  continue  to  be  applicable  to  Smith 
Barney  Shearson,  Inc.  following  the 
Acquisition. 

Applicant's  Legal  Analysis 

1.  If  the  Subject  Employees  become 
employees  of  appHcant,  applicant  will 
be  subject  to  the  disqualification 


provisions  of  section  9(a).  Applicant 
requests  (a)  a  temporary  exemption  from 
the  provisions  of  section  9(a)  for  a 
period  of  90  days  following  the  date  of 
entry  of  the  temporary  order  to  relieve 
applicant  from  any  ineligibility  under 
section  9(a)  by  reason  of  the 
employment  by  appHcant  of  the  Subject 
Employees;  and  (b)  a  permanent  order 
granting  the  requested  relief. 

2.  Section  9(a)(2)  of  the  Act.  in 
pertinent  part,  prohibits  any  person  who 
has  been  enjoined  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  the  purchase  or  sale  of 
a  security  from  acting  as  an  employee, 
officer,  director,  member  of  an  advisory 
board,  investment  adviser,  or  depositor 
of  any  registered  investment  company, 
or  principal  underwriter  for  any 
registered  open-end  company,  registered 
unit  investment  trust,  or  registered  face 
amount  certificate  company.  A  company 
with  an  employee  or  other  affiliated 
person  ineligible  to  serve  in  any  of  these 
capacities  under  section  9(a)(2)  is 
similarly  ineligible  under  section 
9(a)(3). 

3.  Section  9(c)  provides  that  the 
Commission  shall  grant  an  application 
for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a).  either  unconditionally  or  on  an 
appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  that 
these  provisions,  as  applied  to  the 
applicant,  are  unduly  or 
disproportionately  severe  or  that  the 
conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  such  application. 

4.  Applicant  asserts  that  the 
application  of  the  prohibitions  of 
section  9(a)  to  applicant  by  reason  of  the 
employment  of  the  Subject  Employees 
would  be  unduly  and 
ciisproportionately  severe.  Applicant 
also  asserts  that  the  conduct  of 
applicant  and  the  Subject  Employees 
has  been  such  as  to  make  it  not  against 
the  public  interest  or  the  protection  of 
investors  to  grant  the  requested  relief. 

5.  Applicant  states  that  the  Subject 
Employees  will  not  serve  in  any 
capacity  related  in  any  way  to  the 
provision  of  investment  advice  to  any 
registered  investment  company  or  to 
acting  as  principal  underwriter  to  any 
registered  open-end  investment 
company  or  as  principal  underwriter  or 
depositor  to  any  registered  unit 
investment  trust.'  The  Subject 
Employees  will  not  be  officers  of 
applicant  or  serve  in  a  policy-making 


<  Applicant  sUtes  that  it  axpecU  that  tba  Subject 
Employees  will  be  involved  to  soma  degree  in  the 
retail  sale  of  investment  company  securities. 


role  or  participate  in  the  management  or 
administrative  activities  of  applicant 
relating  to  registered  investment 
companies. 

6.  Applicant  states  that  the  conduct 
complained  of  by  the  Commission  on 
the  part  of  the  Subject  Employees  does 
not  relate  to  investment  company 
activities.  Applicant  notes  that  the 
injunction  against  Wilshinsky  was 
entered  more  than  16  years  ago  and  the 
injunction  against  Marsh  was  entered 
more  than  10  years  ago.  Neither  of  the 
Subject  Employees  has  been  subject  to 
similar  action,  nor  to  the  knowledge  of 
applicant  have  any  complaints  (other 
than  the  complaints  described  above) 
been  filed  against  the  Subject 
Employees  with  the  Commission,  any 
self-regulatory  organization,  or  any  state 
securities  commission,  since  the  date  of 
their  respective  injunctions. 

7.  Finally,  applicant  asserts  that  the 
balance  of  fairness  requires  that  the 
requested  relief  be  granted.  In  the 
Acquisition,  applicant  will  acquire  the 
customer  accounts  developed  and 
managed  by  the  Subject  Employees.  If 
the  exemption  is  not  granted,  applicant 
will  not  offer  to  employ  the  Subject 
Employees  because  to  do  so  would 
subject  applicant  to  a  s^ion  9(a)  bar  on 
investment  company  activities. 
Consequently,  the  Subject  Employees 
would  be  cut  off  from  their  livelihoods 
and  their  customers  would  lose  the 
benefit  of  continuity  in  service. 

Applicant's  Condition 

Applicant  agrees  that  any  order 
granted  by  the  Commission  pursuant  to 
the  application  will  be  subject  to  the 
condition  set  forth  below: 

Applicant  will  not  employ  either  of 
the  Subject  Employees  in  any  capacity 
related  directly  to  the  provision  of 
investment  advisory  services  for 
registered  investment  companies,  or 
acting  as  a  principal  underwriter  for  a 
registered  open-end  investment 
company,  or  as  a  principal  underwriter 
or  depositor  for  a  registered  unit 
investment  trust. 

Temporary  Order 

The  Division  of  Investment 
Management,  pursuant  to  delegated 
authority,  has  considered  the  matter  and 
finds,  under  the  standards  of  section 
9(c].  that  applicant  has  made  the 
necessary  showing  to  justify  granting  a 
temporary  exemption.  Accordingly, 

It  is  ordered,  under  section  9(c)  of  the 
Act,  that  applicant  is  hareby  temporarily 
exempted  from  the  provisions  of  section 
9(a)  of  the  Act  until  the  earlier  of  August 
16. 1993  or  the  date  on  which  the 
Commission  takes  final  action  on  the 
application  for  an  order  granting 
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applicant  a  permanent  oxeaup^on  from 
the  provisions  of  section  9(a). 

For  the  Commission,  by  the  DtvisioD  of 
Investment  Management,  pursuant  to 
delegated  authority. 
MaisMvt  U.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  93-1Z198  Filed  5-21-93;  8:45  am) 
MLUNO  coee  Mt»-t1-« 


SMALL  BUSINESS  AOMMtSTRATION 

(Declaration  of  Olaaatar  Loan  Area  92643] 

Alabama;  Dedaratfon  of  DiSMter  Loan 
Area 

Tuscaloosa  County  and  the 
contiguous  counties  of  Bibb,  Fayette, 
Greene,  Hale,  Jefferson,  Pickens,  and 
Walker  in  Alabama  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms  and  tornadoes  which 
occurred  on  May  3, 1993.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on  July 
12, 1993  and  for  economic  injury  until 
the  close  of  business  on  February  14, 
1994  at  the  address  listed  below: 

U.S.  Small  Bu.siness  Administration, 
Ehsaster  Area  2  Office,  One  Baltimore 
Place,  suite  300,  Atlanta,  GA  30308 

or  other  locally  announced  locations. 
The  interest  rates  are: 

For  Physical  Damage:  Percent 

Homeowners  with  credit  avail- 
able elsewhere S.OtX) 

Homeowners  without  credit 
available  elsewhere  4.000 

Businesses  with  credit  available 
elsewhere S.OOO 

Businesses  and  non-profit  orga- 
nizations without  credit 
available  elsewhere 4.000 

Others  (including  non-profit  or- 
ganizations) %rith  credit  avail- 
able elsewhere „ 7.625 

For  Economic  Injury: 

Business  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere 4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  264312  and  for 
economic  injury  the  number  is  790100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  13. 1993. 
EnkkM  B.  Bowtaa. 
i^dministrafDr. 
[FR  Doc.  93-12245  Filed  5-21-93;  8:4b  am) 

M.UNQ  COOe  H»-01-M 


[DaclaraMon  of  Oiaaalar 
t«3] 
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Florkte;  Dactaration  of  Diamlar  Loan 
Araa 

The  above-numbered  Declaration  is 
hereby  amended,  effective  May  9,  to 
extend  the  deadlirte  for  filing 
appKcations  for  physical  damage  to  July 
1. 1993. 

All  other  information  remains  the 
same,  i.e.,  the  twrnination  date  for  filing 
applications  for  economic  injury  is 
I>ecember  13, 1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  13. 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-12248  Filed  5-21-93:  8:45  am] 
BIUJNGCOOE  ans-oi-M 


[Declaration  of  Economic  ln)ury  Diaaatar 
Loan  Araa  »790S] 

lllincia  (And  A  Contlguoua  County  in 
Iowa)  Declaration  of  Diaaatar  Loan 
Araa 

Jersey  and  Rock  Island  Counties  and 
the  contiguous  Counties  of  Calhoun, 
Greene.  Henry,  Macoupin,  Madison, 
Mercer,  and  Whiteside  in  the  State  of 
Illinois  and  Clinton  County  in  the  State 
of  Iowa  constitute  an  economic  injury 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  torrential 
rains  which  began  in  mid-March  of 
1993.  Eligible  small  businesses  without 
credit  available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
February  14. 1994  at  the  address  listed 
below: 
U.S.  Small  Business  Administration. 

Disaster  Area  2  OfRce,  One  Baltimore 

Place,  suite  300,  Atlanta,  Georgia 

30308 
or  other  locally  announced  locations. 
The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

Tne  economic  injury  numbers  are 
790800  for  Illinois  and  790900  for  Iowa. 

Muscatine  and  Scott  Counties,  Iowa, 
which  are  contiguous  to  Rock  Island 
County,  Illinois,  are  covered  by  a 
declaration  for  the  State  of  Iowa,  with 
the  same  occurrence;  and  St.  Charles 
County,  Missouri,  which  is  contiguous 
to  Jersey  County.  Illinois,  is  covered  by 
a  declaration  for  the  State  of  Missouri 
with  the  same  occurrence. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 


Dated:  May  14, 1993. 
Ereldne  B.  Bowlea, 

Ad/nj/ijstmtor. 

IFR  Doc.  93-12247  Filed  5-21-93;  8:45  am) 

BIUJNO  COOE  tOaS-OI-M 

(Declaration  of  Diaaatar  Loan  Araa  #2644] 

Mlaaouri;  Oaclaratton  of  Diaaatar  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  11, 1993, 1 
find  that  the  Counties  of  Lincoln  and  St. 
Charles  in  the  State  of  Missouri 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  beginning  April  15  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  July  10, 1993,  and 
for  loans  for  economic  injur)'  until  the 
close  of  business  on  February  11,  1994, 
at  the  address  listed  below: 
U.S.  Small  Business  Administration, 

Disaster  Area  3  Office,  4400  Amon 

Carter  Boulevard,  suite  102,  Fort 

Worth.  Texas  76155 
or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Franklin,  Montgomery,  Pike,  St.  Louis 
and  Warren  in  the  State  of  Missouri,  and 
Calhoun,  Jersey  and  Madison  Counties 
in  the  State  of  Illinois  may  be  filed  until 
the  specified  date  at  the  above  location. 

The  interest  rates  are: 

For  Physical  Damage:  Percent 

Homeowners  with  credit 
available  elsewhere 8.000 

Homeowners  without  credit 
available  elsewhere 4.000 

Businesses  with  credit  avail- 
able elsewhere 8.000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere 4.000 

Others  (including  non-profit 
organizations)    with    credit 

available  elsewhere 7.625 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  ...  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  264406  and  for 
economic  injury  the  numbers  is  790200. 
The  economic  injury  number  for  Illinois 
is  790300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  May  17, 1993. 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  93-12249  Filefl  5-21-93;  8:4a^ml 
atixiNG  COOE  nzs-oi-M 
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Brunswick.  Qmituck  and  Dare 
Counties  and  the  contiguous  counties  of 
Camden,  Columbus.  Hyde,  New 
UaAovei,  and  Pander  in  Mottb  Carohaa; 
Horry  County  in  South  Carolina;  And  the 
Independent  Cities  of  Cbesape^  and 
Virginia  Beach  in  Virginia  constitute  a 
<iisa«ter  area  as  a  result  of -damages 
caused  by  a  severe  winter  storm  with 
high  winds,  flooding  and  heavy  snow 
which  occurred  on  March  12  through 
March  13. 1993.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  July  12, 1993 
and  for  economic  injury  until  the  close 
of  business  on  February  14,1994  at  the 
address  iisted  below: 

U.S.  Small  Business  Admimstration. 
IHsaster  Area  2  Office,  One  Baltimore 
Plaza,  suite  300.  Atlanta,  GA  30306 

or  other  locally  announced  locations. 
The  interest  rates  are: 

For  Physical  Damage:  Percent 

Homeowners       with       credit 

available  elsewhere 8.000 

Homeowners    wrthout    credit 

available  elsewhere 4.000 

Businesses  with  credit  avail- 
able elsewhere 8.000 

Businesses  and  uon'profh  or- 

ganiaations    without    credit 

available  elsewhere 4,000 

Others    (including    non-profit 

organizations)    with    credit 

available  elsewhere 7^25 

^"Economic  htjury: 
Businesses  and  small  egricul- 

tural    cooperatives    without 

credit  available  elsewhere  ...  4.000 


The  numbers  assigned  to  this  disaster 
or  physical  damage  are.  for  North 
Carolina.  264511;  South  Carolina. 
264611;  and  Virginia,  2647.  For 
economic  injury  the  numbers  are.  for 
North  Carohna,  79CM00;  South  Carolma, 
7905;  and  Virginia.  790600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  5a002  and  59008). 

Dated:  May  13, 1993. 
Erskine  B.  Bowles. 
AdmmistTaUjT. 
[FR  Doc.  93-12248  Filed  5-21-93;  84B  am] 

WLUMe  CODE  M2S<OI-M 


Los  Angeles  OlstNct  Advisory  Council; 
PubHc  Meeting 

I    The  U.S.  Small  Business 
■Administraftion  Los  Angeles  District 
Advisory  Council  willljefld  a  public 
meeting  at  9:30  a.m.  on  Thursday,  ^nne 


17, 1993.  BtlheCasa  Sirena  Marina 
Resort.  3605  ^^BIHns\ila  Road,  OxnEttd. 
CaUfbmia.  to  tJiscnss  such  matten  as 
may  be  presemed  by  menibers,  staff  tJf 
the  U.S.  Small  Business  Administration, 
or  othersprosuift. 

For  fttrmer  information,  write  «r  cell 
Mr.  Michawl  A.  Lee.  Difltnct  Director. 
U.S.  Small  Business  AdministrHtion, 
330  N.  Brand  Boulevard,  suite  1200. 
Glendale. California  91203.  (213)fl94- 
4508. 

Dated:  May  13. 1993. 
Donitky  A.  OwmI,  , 

Actiiiig  Assistant  Administrator.  Office  of 
Advisory  Councils. 

IFR  Doc.  93-12243  Filed  5-21-93;  8:4B  am) 
BiujNfi  cooe  «»«.« 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  May  14, 
1993 

The  ftxMowing  Agreements  were  filed 
with  the  Department  .irfTransportation 
imder  the  provisions  of  49  U.S. C.  412 
and  414.  Answers  may  be  Bled  within 
21  days  efdate  of  iUiag. 
Dodtef  Number:  4B802 

Date  fihd:  May  11,  1993 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  MV/PSC/090  dated  April  15. 
1993  RPl720a-Numbering  System 
for  Traffic  Documents. 

Proposed  Effective  Date:  June  5, 1993 
Pl^Uis  T.  KayUr. 

Chief.  Documentary  Services  Division. 
IFR  Doc.  93-12176  Filed  5-21-93;  8:46  am| 
MUJM  CODE  «1»«-M 


Applkations  for  Certificates  ef  Public 
ConvenietKe  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  May 
14,1993 

The  following  Applications  for 
Certificates  of  PublicCopyvenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  <J  of 
the  Department  of  Tranc^Dortation^ 
Procedural  Regulations  (See  14CFR 
302.1701  ef  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  ■»«  Torth 
below  lor  each  application.  Following 
the  Answer  peried  DOT  may  process  the 
apphcation  by  expedited  prccedujes. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tent8ti^«  cmier,  orin  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  46603 


Dcfte  fihd:  May  1 1 ,  t993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Motf^ 
Scope:  June  «,  1993 

Description:  AppUcation  of 
Worldwide  Airline  Services.  Inc.  d/ 
b/a  Leisure  Air,  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q 
of  the  Regulations,  to  authorize 
Leism*  Air1o  engage  in  scheduled 
interstate  and  overseas  air 
transportation  of  persons,  property, 
end  mail. 

Phyllis  T.Kaylor, 

Chief. -Documentary  Services  Division. 
IFR  Doc.  93-12177  Filed  5-21-93;  8:45  am) 

BtUMQi 


Federal  Aviatien  AdminislratiDn 

Advisory  Circular,  Composite 
Propellef  Blade  Fatigue  Substantiation 

AGENCV:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  issuance  of  advisory 
circular. 


SUMMABY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC).  No. 
35.37-1.  Composite  Propeller  Blade 
Fatigue  Substantiation.  The  AC  provides 
information  and  guidance  concumiug  an 
acceptable  method,  but  not  Ihe  only 
method,  by  which  composite  propeller 
blades  can  be  fatigue  evaluated  for 
determination  of  safe  vibratory  loadings, 
as  required  by  Federal  Aviation 
Regulations  (FAR)  35.37. 

DATES:  Advisory  Qrcular  No.  35J7-1 
was  i.ssued  by  the  New  England  Aircraft 
Certification  Service,  Engine  and 
Propeller  Directorate,  on  May  11. 1993. 
FOR  FUmxai  MFOfMNATION  COmtKCX: 
Federal  Aviation  Admiiristration  (FAA). 
Attn:  Martin  BuidLman.  Engine  and 
Propeller  Standards  Staff.  ANE-llO. 
Engine  and  Propeller  Directorate, 
Aircraft  Cartificatian  Service,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803-5299,  telephone 
(617)  273-7079,  fax  (€17)  270-2412. 
SUPI»LBaE»rrART  mnmmKnOH:  in  recent 
years,  propellers  with  composite  blades. 
introduced  by  several  domestic  and 
foreign  manufacturers,  have  been  type 
certificated.  These  blades  have  different 
design  features  compared  to  blades 
manufactured  of  metal  or  wood. 

Composite  blades  have  fibers  that  can 
be  woven  or  aligned  in  specified 
directions  to  give  directional  properties. 
T^  properties  also  depend  on  the  type 
of  fiber,  their  concerrtration,  and  matrix 
material. 

The  structure  can  exhibit  multiple 
modes  of  failure.  Allowable  design 
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stress  limits  must  consider  degrading 
effects  of  environmental  exposure 
expected  in  service,  such  as, 
temperature,  moisture,  erosion,  nicks, 
and  chemical  attack.  Additionally,  there 
are  new  and  different  design 
considerations  for  the  retention  of 
blades  in  the  hub. 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  on 
the  draft  AC  during  the  proposal  and 
development  phases.  Notice  was 
published  in  the  Federal  Register  (55 
FR  52928),  December  24,  1990,  to 
announce  the  availability  of,  and 
request  comments  to,  the  draft  AC. 

This  advisory  circular,  published 
under  the  authority  granted  to  the 
Administrator  by  49  U.S.C.  106(g),  49 
U.S.C  app.  1354(a),  1421  and  1423. 
provides  guidance  by  which  composite 
propeller  blades  can  be  fatigue 
evaluated  in  order  to  determine  safe 
vibratory  loadings. 

Issued  in  Burlington,  Massachusetts,  on 
May  11. 1993. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  93-  12178  Filed  5-21-93;  8:45  am] 
MLUNQ  COOE  4S10-1VM 


National  Highway  Traffic  Safety 
Administration 

Rulemaking,  Research  and 
Enforcement  Programs  Meetings 

AGENCY:  National  Highway  Tragic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs.  In  addition,  NHTSA 
will  hold  a  second  public  meeting  later 
in  the  day  to  answer  questions  and  give 
presentations  on  its  research  and 
development  programs. 
DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  enforcement  and  other 
programs  will  be  held  on  Jime  23, 1993, 
beginning  at  9:30  a.m.  and  ending  at 
approximately  12:30  p.m.  Questions 
relating  to  the  agency's  rulemaking, 
enforcement  and  other  programs  must 
be  submitted  in  writing  by  June  14, 
1993,  to  the  address  shovm  below.  If 
sufficient  time  is  available,  questions 
received  after  the  June  14,  date  may  be 
answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  not  have 
to  be  present  for  the  question(s)  to  be 


answered.  A  consolidated  list  of  the 
questions  submitted  by  June  14, 1993, 
and  the  issues  to  be  discussed  will  be 
mailed  to  interested  persons  by  June  17, 
1993,  and  will  be  available  at  the 
meeting.  The  individual,  group  or 
company  asking  a  question  does  not 
have  to  be  present  for  the  question  to  be 
answered. 

Also,  later  in  the  day,  the  agency  will 
hold  a  second  public  meeting  devoted 
exclusively  to  a  presentation  of  research 
and  development  programs.  A 
subsequent  notice  will  provide  the 
agenda.  The  meeting  will  begin  at  1:30 
p.m.  and  end  at  approximately  5  p.m.  If 
time  permits,  the  R&D  meeting  will 
begin  earlier. 

ADDRESSES:  Questions  for  the  June  23 
NHTSA  Technical  Industry  Meeting,  to 
be  held  from  9:30  a.m.  to  12:30  p.m., 
relating  to  the  agency's  rulemaking  and 
enforcement  programs  should  be 
submitted  to  Barry  Felrice,  Associate 
Administrator  for  Rulemaking,  NRM- 
01,  National  Highway  Traffic  Safety 
Administration,  room  5401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Comments  and  questions  for  the 
Research  and  Development  Program 
Meeting  to  be  held  from  1:30  p.m.  to  5 
p.m.  should  be  submitted  to  George  L. 
Parker,  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  room  6206,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Both  meetings  will  be  held  at  the 
Ramada  Inn.  near  the  Detroit  Metro 
Airport,  8270  Wickham  Road,  Romulus, 
MI  48174. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
will  hold  its  regular,  quarterly  meeting 
from  9:30  a.m.  to  12:30  p.m.,  to  answer 
questions  from  the  public  and  the 
regulated  industries  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs,  on  June  23,  1993.  Since 
the  agency  is  holding  a  separate  meeting 
on  its  crashworthiness,  crash  avoidance, 
and  data  collection  and  analysis 
research  programs,  any  comments  on 
those  programs  will  only  be  answered  at 
the  afternoon  meeting  and  should  be 
submitted  to  the  Research  and 
Development  Office.  Questions  on  other 
aspects  of  the  agency's  research  and 
development  activities  (i.e.,  related  to 
ongoing  rulemakings  or  highway  safety 
issues),  should  be  submitted,  as  in  the 
past,  to  the  agency's  Rulemaking  Office. 
The  meeting  will  be  held  at  the  Ramada 
Inn,  8270  Wickham  Road,  Romulus. 
Michigan.  The  purpose*of  the  meeting  is 
to  focus  on  those  phases  of  NHTSA 
activities  which  are  technical, 
interpretative  or  procedural  in  nature.  A 
transcript  of  the  meeting  will  be 


available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington.  DC.  within  four  weeks  after 
the  meeting.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
page,  (length  has  varied  from  100  to  150 
pages)  upon  request  to  NHTSA 
Technical  Reference  Section,  room 
5108,  400  Seventh  Street.  SW., 
Washington  DC  20590.  The  Technical 
Reference  Section  is  open  to  the  public 
from  9:30  a.m.  to  4  p.m. 

At  the  NHTSA  research  and 
development  programs  meeting,  to  be 
held  from  1:30  p.m.  to  5  p.m.  addressing 
research  and  development  programs 
only,  the  agency  will  provide  detailed 
presentations  on  two  to  four  specific 
topics.  The  agency  previously  solicited 
suggestions  regarding  the  potential 
topics.  A  later  notice  will  identify  the 
specific  topics  and  the  agenda  for  the 
afternoon  R&D  meeting.  At  subsequent 
meetings  the  Agency  will  describe  other 
research  program  areas  and  respond  to 
questions.  As  with  the  regular  quarterly 
meeting  as  noted  above,  a  transcript  of 
the  meeting  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section. 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary,  during  the 
NHTSA  Technical  Industry  Meeting  and 
the  NHTSA  Industry  Research  and 
Development  Meeting.  Thus,  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Barbara  Carnes  on  (202) 
366-1810,  by  COB  June  17, 1993,  for  the 
9:30  a.m.  to  12:30  p.m.  portion  of  the 
meeting  or  Barbara  Coleraan  (202)  366- 
1537  by  COB  June  17. 1993  for  the  1:30 
p.m.  to  5  p.m.  portion. 

Issued:  May  18, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  93-12164  Filed  5-21-93;  8:45  am) 

MLUNO  CODE  4910-S9-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  Usts  the 
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following  informatioD:  (1)  The  titk  of 
the  information  coUectian,  iind  the 
Department  fonn3iumber(s),  if 
apphcable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;, (4)  an  estimate  of  the 
total  annual  TBpoTting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents.  ' 

ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documents  may  be  obtained  from  Janet 
G.  flyers,  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  May  10, 1993. 

By  direction  of  the  Secretaiy. 

Marjorie  M.  Leandri, 

Oiief.  Records,  Reports  and  Regulations 
Division. 

Revision 

1.  Request  for  Employment  Information 
in  Connection  with  Claim  for 
Disability  Benefits,  VA  Form  21-4192 

2.  This  form  is  used  to  request 
employment  information  from  the 
veteran's  most  recent  employer.  This 
information  is  used  to  determine 
disability  benefits. 

3.  Businesses  or  other  for-profit— Small 
businesses  or  organizations 

4. 15,000  hours 
3. 15  minutes 

6.  On  occasion 

7.  65.000  respondents 

Extension 

1.  Employment  Questionnaire,  VA 
Forms  21-4140,  21-4140-1  and  21- 
4140a 

2.  The  forms  are  used  to  gather 
continuing  unemployability 
information  to  determine  continued 
eligibility  for  100  percent 
compensation  based  on  individual 
unemployability. 

3.  Individuals  or  households 

4.  3,790  hours 

5.  5  minutes 

6.  On  occasion 

7.  45,480  respondents 


Extaaaian 

1.  Income  Verification,  VA  Forms  21- 
0161  and  21-0161a 

2.  The  forms  are  used  to  verify  a 
beneficiary's  income-dependent 
benefits  in  connection  with  the 
administration  of  veterans  benefits. 
The  information  is  used  by  VAto 
accurately  adjust  pension  benefits 
payments  and  avoid  overpayments. 

3.  Individuals  or  households — State  or 
local  governments — ^Farms — 
Businesses  or  other  for-profit — 
Federal  agencies  or  employees — ^Non- 
profit institutions — Small  businesses 
or  organizations 

4.  114,000  hours 

5.  30  minutes 

6.  On  occasion 

7.  228,000  respondents 

Reinstatement 

1.  Report  of  Medical  Examination  for 
Disability  Evaluation.  VA  Form  21- 
2545 

2.  This  form  is  used  to  collect  the 
necessary  information  from  a  claimant 
prior  to  undergoing  a  VA  examination 
and  to  record  the  findings  of  the 
examining  physician. 

3.  Individuals  or  households 

4.  45,000  hours 
5. 15  minutes 
6.  On  occasion 

7. 180.000  respondents 

Reinstatement 

1.  Loan  Guaranty:  Lender  Appraisal 
Processing  Program 

2.  The  information  collection  is  used  by 
authorized  lenders  to  determine  the 
reasonable  value  of  properties  being 
purchased  with  VA  guaranteed  loans. 

3.  State  or  local  governments — 
Businesses  or  other  for-profit — Small 
businesses  or  organizations 

4. 1  hour 

5.  30  minutes 

6.  On  occasion 

7.  23,300  respondents 

Reinstatement 

1.  Request  to  Employer  for  Employment 
Information  in  Connection  with  a 
Claim  for  DisabiHty  Benefits,  VA 
Form  Letter  29-459 

2.  This  form  is  used  to  establish  the 
insured's  eligibility  for  disability 
insurance  benefits. 

3.  Businesses  or  other  for-profit— Small 
businesses  or  organizations 

4.  862  hours 

5.  10  minutes 

6.  On  occasion 

7.  5,167  respondents. 

IFR  Doc.  93-12163  Filed  5-21-93;  8:45  am] 

BILUNQ  CODE  «32IM>1-M 


Privacy  Act  crt  1974,  New  Routine  Uce 
Statement 

ACTION:  Notice;  New  Routine  Use 
Statement. 

SUMMAHV:  Ab  required  by  the  Privacy 
Act  of  1974, 5  U.S.C.  552a(e).  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  adding  a 
routine  use  to  a  system  of  records. 
DATES:  Interested  persons  are  invhed  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  new  routine 
use.  All  relevant  material  received 
before  (Insert  30  days  after  date  of 
publication  in  Federal  Register)  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  jn  Room  170  at  the  address 
given  below  between  the  hours  of  8  a.m. 
and  4:30  p.m.  Monday  through  Friday 
(except  holidays)  until  July  6. 1993.  If 
no  public  comment  is  received  during 
the  30-day  review  period  allowed  for 
public  comment  or  unless  otherwise 
published  in  the  Federal  Register  by 
VA,  the  routine  use  is  effective  June  23. 
1993. 

ADDRESSES:  Written  comments 
concerning  the  new  routine  use  may  be 
mailed  to  the  Secretary,  Department  of 
Veterans  Affairs  (271A).  810  Vermont 
Avenue,  NW,  Washington,  IX;  20420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Ramsey,  Program  Specialist, 
Medical  Administration  Service 
(161B4),  Department  of  Veterans  ARairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420.  (202)  535-7657. 
SUPPLEMENTARY  INFORMATION:  The 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1984.  Pub.  L.  99- 
272,  and  The  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L.  101- 
508,  authorized  VA  to  recover  or  collect 
from  third-party  health  insurers  the  cost 
of  medical  care  furnished  to  veterans  for 
the  treatment  of  their  nonservice- 
connected  conditions.  The  routine  use 
is  proposed  to  permit  VA  to  disclose 
patient  identifying  information  to  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  of  the 
Department  of  Defense,  the  Federal 
Employees  Health  Benefit  Program  of 
the  Office  of  Personnel  Management, 
and  the  Medicare  Program  of  the 
Department  of  Health  and  Human 
Services  in  order  to  determine  if  there 
is  a  third-party  health  insurer 
responsible  for  the  medical  care  costs  of 
certain  VA  patients.  Patient  identifying 
information  will  also  be  disclosed  to 
third  parties  that  are  contracted  by  VA 
and  other  Federal  agencies  to  identify 
health  insurers  that  are  responsible  for 
the  medical  care  costs  of  certain  VA 
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patients.  The  receipt  of  such 
information  would  permit  VA  to  initiate 
recovery  action  in  tnose  cases  where 
patients  have  health  insurance  coverage. 

The  proposed  routine  use  will  be 
added  to  the  system  of  records  entitled 
"Patient  Medical  Records— VA" 
(24VA136)  set  forth  on  page  938  of  the 
Federal  Register  publication,  "Privacy 
Act  Issuances,  1991  Compilation, 
Volume  n"  and  amended  at  57  FR 
28003,  June  23. 1992,  and  57  FR  45419. 
October  1, 1992. 

Approved:  May  13, 1993. 
Harthel  W.  Gober. 
Deputy  Secretary. 

In  the  system  identified  as  24VA136, 
"Patient  Medical  Records— VA" 
appearing  on  page  938  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances,  1991  Compilation,  Volume 
n,"  and  amended  at  57  FR  28003,  June 
23, 1992,  and  57  FR  45419,  October  1, 
1992,  the  following  routine  use  is 
added: 

24VA136 

SYSTEM  NAME: 

Patient  Medical  Records — ^VA 


ROUTINE  USES  OF  RECORDS  MAiNTAINEO  M  THE 
SYSTEM,  MCtUOtNQ  CATEQORiES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 


42.  Patient  identifying  information 
may  be  disclosed  from  Uiis  system  of 
records  to  Federal  agencies  such  as  the 
Department  of  Defense,  Office  of 
Personnel  Management  and  E)epartment 
of  Health  and  Human  Services  and  VA 
and  government-wide  third-party 
contractors  for  the  purpose  of 
identifying  third-party  insurers 
responsible  for  payment  of  the  cost  of 
medical  care  for  the  identified  patients 
in  order  for  VA  to  seek  recovery  of  the 
medical  care  costs.  These  records  may 
also  be  disclosed  as  part  of  a  computer 
matching  program  to  accomplish  these 
purposes. 
•        •        •        •        * 

[PR  Doc.  93-12162  Filed  5-21-93;  8:45  am] 
8IUJN0C00E  nao-oi-M 


PRESIDENT'S  TASK  FORCE  ON 
NATIONAL  HEALTH  CARE  REFORM 

Closed  Meeting 

The  President's  Task  Force  on 
National  Health  Care  Reform  will  hold 


a  closed  meeting  on  May  24, 1993,  to 
formulate,  and  deliberate  with  respect 
to,  advice  for  the  President  on  national 
health  care  reform  issues. 

Pursuant  to  41  CFR  §  101- 
6.1015(b)(2),  notice  of  less  than  15  days 
is  provided  because  of  the  extraordinary 
circumstance  of  the  short  time  frame 
within  which  the  President's  Task  Force 
has  been  asked  by  the  President  to 
formulate  advice  for  the  President  on  a 
national  health  care  reform  proposal. 

The  above-referenced  meeting  is 
closed  in  its  entirety  to  the  public 
pursuant  to  the  opinion  and  order  of  the 
United  States  District  Court  for  the 
District  of  Columbia  in  Association  of 
American  Physicians  and  Surgeons,  et 
al.  V.  Clinton,  et  al..  No.  93-399  (D.D.C. 
March  10, 1993)  (Lamberth,  J.). 

The  above  schedule  is  subject  to 
change. 

Dated:  May  21, 1993. 
Vincent  W.  Foster, 

Deputy  Counsel  to  the  President. 

[FR  Doc.  93-12462  Filed  5-21-93;  1:20  pml 
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This  section  of  th«  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552t)(e)<3). 


U^  CONSUMER  PflOOUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10  a.m.,  Wednesday. 
May  26,  1993. 

LOCATION:  Room  556,  Westwood 

Towers.  5401  Westbard  Avenue. 

Bethesda,  Maryland. 

STATUS: 

Open  to  the  Public 

J.  Pride  in  Public  Service 

The  Commission  will  present  the  Pride  in 
Public  Service  Award  to  May's  recipient. 

2.  Cigarette  Lighters 

The  staff  will  brief  the  Commission  on  a 
rule  under  the  Consumer  Product  Safety  Act 
to  require  disposable  and  novelty  cigarette 
lighters  to  meet  certain  requirements  for 
child  resistance. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office  of 
the  Secretary,  5401  Westbard  Ave., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  May  19, 1993. 
Sheldon  D.  Butts. 
Deputy  Secretary. 
IFR  Doc.  93-12358  Filed  5-20-93;  1:28  pm) 
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U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday. 
May  27. 1993. 

LOCATION:  Room  556.  Westwood 

Towers.  5401  Westbard  Avenue. 

Bethesda,  Maryland. 

STATUS: 

Open  to  the  Public 

Fireirarks  Fuse  Petition  HP  91-2 

The  staff  will  brief  the  Commission  on 
petition  HP  91-2  from  the  American 
Pyrotechnics  Association  requesting  an 
increase  in  the  fuse  bum  time  allowed  under 
the  Commission's  fireworks  regulations. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOfTIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office  of 


the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  May  19. 1993. 
Sheldon  0.  Butts, 
Deputy  Secretary. 

IFR  Doc  93-12359  Filed  5-20-93;  1:28  pm] 
HUMQ  COOe  OSS-OI-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(F>ib.  L.  No.  94-409).  U.S.C.  552b: 
DATE  AND  TIME:  May  26. 1993,  10:00  a.m. 
PLACE:  825  North  Capitol  Street.  N.E.. 
Room  9306.  Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  listo(  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  In  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro,  980th  Meeting- 
May  26, 1993,  Regular  Meeting  (lOHW  a.m.) 
CAH-1. 
Project  No.  2391-002,  The  Potomac  Edison 
Company 
CAH-2. 

Project  No.  6624-008.  Alfred  D.  Huey 
CAH-3. 
Project  No.  7274-023,  Town  of  Wells.  New 
York 
CAH-4. 
Project  No.  2509-002,  The  Potomac  Edison 
Company 
CAH-S. 
Project  No.  10468-009,  Marsh  Valley 
Hydroelectric  Company 
CAH-6. 
Project  No.  9202-071.  Upper  Yampa  Water 
Conservancy  District 
CAH-7. 
Project  No.  2101-036.  Sacramento 
Municipal  Utility  District 
CAH-8. 
Project  No.  9202-072.  Upper  Yampa  Water 
Conservancy  District 
CAH-9. 

Project  No.  2197-015.  Yadkin.  Inc. 
CAH-IO 

Project  No.  2445-004,  OMYA.  Inc. 
CAH-ll. 


Project  No.  2113-030.  Wisconsin  Valley 
Improvement  Company 
CAH-12. 
Project  Nos.  8909-029  and  8654-023,  Noah 
Corporation 
QAH-13. 
Project  No.  2407-007,  Alabama  Power 
Company 
CAH-14. 

Omitted 
CAH-1 5. 
Project  No.  2731-007.  Central  Vermont 
Public  Service  Corporation 
CAH-16. 
Project  No.  9885-034,  Maiysville  Hydro 
Partners 
CAH-1 7. 
Project  No.  2239-006.  Tomahawk  Power  & 
Pulp  Company 
CAH-18. 
Project  No.  9401-008,  Halecrest  Company 
Project  No.  8595-002.  Energy  Storage 

Corporation 
Project  No.  9105-002.  Esperania  Power 
Limited  Partnership 
CAH-19. 
Project  No.  9025-005.  Weyerhaeuser 
Company 
CAH-20. 

Omitted 
CAH-21. 
Project  No.  2742-019.  Alaska  Energy 
Authority 

Consent  Agenda — Electric 
CAE-1. 
Docket  No.  ER93-471-000.  Cleveland 
Electric  Illuminating  Company  Docket 
No.  EL93-31-000.  City  of  Cleveland. 
Ohio  v.  Qeveland  Electric  Illuminating 
Company 
CAE-2. 
Docket  No.  ER93-498-000,  Central 
Louisiana  Electric  Company.  Inc. 
CAE-3. 
Docket  No.  ER93-388-000.  Kansas  City 
Power  ft  Light  Company 
CAE-4. 
Docket  No.  ER93-96-002.  Delmarva  Power 
ft  Lighf  Company 
CAE-5. 
Docket  No.  ER93-456-000.  Union  Light. 
Heat  and  Power  Company 
CAE-6. 
Docket  No.  ER93-237-000.  Kansas  City 
Power  ft  Light  Company 
CAE-7. 
Docket  No.  EL93-20-0O0.  New  York  State 
Electric  ft  Gas  Corporation 
CAE-8. 
Docket  Nos.  ER91-569-004.  ER92-761-001 
and  ER93-250-001.  Entergy  Services. 
Inc. 
CAE-9. 
Docket  No.  EL92-1 5-003.  Florida  Power  ft 
Light  Company 
CAE-IO. 
Docket  No.  EL93-21-001.  Vermont  Yankee 
Nuclear  Power  Corporation 
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Docket  No.  EL93-22-001.  Maine  Yankee 

Atomic  Power  Company 
Docket  No.  EL93-25-001,  Town  of 

Norwood  Massachusetts  v.  Vermoot 

Yankee  Nuclear  Power  Corporation  and 

Maine  Yankee  Atomic  Power  Com|)any 
CAE-11. 
Docket  No.  EC90-10-008.  Northeast 

Utilities  Service  Company  (Re  Public 

Service  Company  of  New  Hampshire) 
Docket  No.  ER93-294-001.  Northeast 

Utilities  Service  Company 
CAE-12.  % 

Omitted 
CAE-13. 
Docket  No.  EG93-37-000.  Walikill 

Generating  Comf)anv.  LP. 
CAE-14. 
Docket  No.  EC93-38-000.  SEI  Hawaiian 

Cogenerators,  Inc. 
Docket  No.  EG93-39-000,  Birchwood 

Development  Corporation 
Docket  No.  EC93-4(M)00,  Birchwood 

Power  Partners,  L.P. 
Docket  No.  EG93-41-0OO.  Southern 

Electric  Wholesale  Generators.  Inc. 
Docket  No.  EG93-42-000.  SEI  Birchwood. 

inc. 
CAE-15. 
Docket  No.  EG93-43-000,  Centrrtl  Termica 

Aho  Valley.  S.A 
CAE-16. 
Docket  No.  EG93-4S-000.  Belize  Electric 

Company  Limited 
CAE-17. 
Docket  No.  EG93-46-000.  Richmond 

Generating  Company,  LP. 
Docket  No.  EC93-47-000,  Muscogee 

Generating  Company,  LP. 
Docket  No.  EG93-48-O00,  Haralson 

Generating  Company,  LP. 
Docket  No.  EG93-49-000.  Clarke 

Generating  Company,  LP. 
CAB-18. 
Docket  No.  QF8»-292-002.  Kamine/ 

Besicorp  Allegany  L.P. 
CAE-19. 
Docket  No.  EL93-17-000,  South  Carolina 

Electric  &  Gas  Company 
CAE-20. 
Docket  Nos.  ES93-21-000.  001,  002  and 

003,  Multitrade  Limited  Partnership 
CAE-21. 
Docket  No.  ER92-330-005.  Green 

Mountain  Power  Corporation 

Consent  Agenda — Oil  ami  Gas 
CAG-1. 
Docket  Nos.  RP93-106-000  and  001,  Texas 
Gas  Transmission  Corpordtion 
CAG-2. 
Docket  No.  RP93-104-000,  Texas  Gas 
Transmission  Corporation 
CAG-3. 
Docket  No.  KP93-111-000.  Natural  Gas 
Ptpeline  Company  of  America 
CAG-4. 
Docket  No.  RP93-36-002,  Natural  Gas 
Pipeline  Company  of  America 
CAG-5. 
Docket  No.  RP93-1 14-000.  Northern 
Natural  Gas  Oompany 
CAG-6. 
Docket  No.  RP93-109-000.  VVilliiims 
Natural  Gas  Company 
CAG-7. 


Docket  No.  RP93-1 12-000.  Texas  Eastern 
Transmission  Corporation 
CAG-8. 
Docket  No.  RP93-1 10-000,  Carnegie 
Natural  Gas  Company 
CAG-9. 

Docket  No.  RP93-1 1 3-000,  Algonquin  Gas 
Transmission  Company 
CAG-1 0. 
Docket  No.  RP93-137-011.  Northwest 
Pipeline  Corporation 
CAG-1 1. 
Docket  No.  RP93-1 06-000,  El  Paso  Natural 
Gas  Company 
CAG-1 2. 
Docket  Nos.  TA93-1-56-000  and  TM93-2- 
56-000.  Valero  Interstate  Transmission 
Company 
CAG-1 3. 
Docket  No.  TM93-4-16-000.  National  Fuel 
Gas  Supply  Corporation 
CAG-14. 
Docket  No.  TA93-1-55-000.  Questar 
Pipeline  Company 
CAG-1 5. 
Docket  Nos.  TA93-1-25-000  and  TQ93- 
11-25-000.  .Mississippi  River 
Transmission  Corporation 
CAG-1 6. 
Docket  No.  TM93-5-48-000,  ANR  Pipeline 
Company 
CAG-1 7. 
Docket  No.  Rl»92-74-005,  South  GeorgU 
Natural  Gas  Company 
CAG-1 8. 
Docket  Nos.  RP93-6-O08  and  RS92-75- 
002,  Paiute  Pipeline  Company 
CAG-19. 

Docket  Nos.  RP93-«0-001.  RP93-81-001 
and  RS92-1 4-004.  CNG  Transmission 
Corporation 
CAG-20. 
Docket  No.  RP93-237-008,  Alabama- 
Tennessee  Natural  Gas  Compflny 
CAG-21. 
Docket  Nos.  RP91-161-012.  RP92-3-006, 
RP90-108-019,  RP91-82-010  and  RS92- 
5-003.  Colimibia  Gas  Transmission 
Corporation 
Docket  Nos.  RP91-160-009,  RP92-2-006, 
RP9G-107-016  and  RS92-6-003. 
Columbia  Gulf  Transmission  Corporation 
CAG-22. 
Docket  No.  GP90-1 1-002,  Nicor 
Exploration  Company 
CAG-23. 
Docket  Nos.  RP88-1 97-010  and  RP88- 
236-004.  Williston  Basin  Interstate 
Pipeline  Company 
CAG-24. 

Docket  Nos.  RP86-41-011,  RP87-14-011 
and  RP90-22-018,  Algonquin  Gas 
Transmission  Corjxiration 
CAG-25. 

Omitted  ' 

CAG-26. 

Omitted 
CAG-27. 
Docket  No.  ST90-1 471-00.  etal..  Transok. 
Inc. 

Docket  No.  ST92-1060-000,  et  al.,  Texas 
Gas  Gathering  Company 

Docket  No.  ST92-5654-000.  et  al..  Lone 
Star  Gas  Company 


Docket  No.  ST93-289-000,  et  al .  NOAMC 
Pipeline  System,  LTD. 

Docket  No.  ST93-1984-000,  et  al., 
Transamerican  Natiiral  Gas  Corporation 
CAG-28. 
Docket  Na  OR91-1-000,  KerrMcGee 
Refining  Corp<Mation  and  Texaco 
ReHning  and  Marketing.  Inc.  v.  Williams 
Pipe  Line  Company 
CAG-29. 

Docket  Nos.  RS92-1 5-002,  RP93-62-O0O 
and  006,  Equitrans,  inc. 
CAG-30. 

Docket  No.  RS92-42-<X)2.  MIGC.  Inc. 
CAG-31. 
Docket  No.  RS92-78-002,  Sabine  Pipe  Line 
Company 
CAG-32. 
Docket  No.  RS92-1 1-008.  Texas  Eastern 
Transmission  Corporation 

Docket  No.  RS92-63-002.  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-33. 
Docket  Na  RS92-2O-001,  Mid  Louisiana 
Gas  Company 
CAG-34. 

Omitted 
CAG-35. 
Docket  No.  RSa2-45-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-36. 
Docket  No.  CP91-1634-002,  Great  Lakes 
Gas  Transmission  Limited  Partnership 
CAG-37. 

Omitted 
CAG-38. 
Docket  No.  CP92-448-001.  ANR  Pipeline 
Company 
CAG-39. 
Docket  Nos.  CP92-1 84-000.  001  and  002, 
Texas  Eastern  Transmission  Corporation 
Docket  Nos.  CP92-185-000.  001  and  002, 
Algonquin  Gas  Transmis.sion  Company 
CAG-40. 
Docket  No.  CP92-459-000,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP92-460-000.  Trankline  Gas 
Company 
CAG-41. 
Docket  No.  CP93-246-000,  Midwestern 
Gas  Transmission  Company 
CAG-42. 
Docket  No.  CP93-34-000,  CNG 
Transmission  Corporation 
CAG-43. 

Omitted 
CAG-44. 
Docket  No.  CP93-62-000,  Indicated 
Shippers  v.  Arkla  Energy  Resources,  a 
Division  of  Arkla,  Inc. 
Docket  No.  CP93-92-000,  Arkla  Energy 

Resources,  a  Division  of  Arkla.  inc. 
Docket  No.  CP93-1 95-000.  Bayou  South 
Gas  Gathering  Company 
CAG-45. 
Ducket  No.  CP93-222-00Q.  Great  Plains 
Natural  Gas  Company 
CAG-46. 

Docket  No.  CP91-2904-000.  Mississippi 
River  Transmission  Corporation 
CAG-47. 
Docket  Nos.  IS92-39-002.  IS93-2 1-001 
and  OR92-8-O01.  SFPP,  LP. 
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Hydro  Agenda 

Reserved 

Electric  Agenda 

E-l. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 
PR-1. 
Reserved 

77.  Restructuring  Matters 
RS-1. 
Docket  No8.  RS92-65-001  and  002,  Kern 

River  Gas  Transmission  Company.  Order 

on  compliance. 
RS-2. 


Docket  Nos.  RS92-66-001  and  002.  Mojave 
Pipeline  Company.  Order  on 
compliance. 
RS-3. 
Docket  No.  RS92-48-000,  Riverside 
Pipeline  Company.  Order  on 
compliance. 
RS-4. 
Docket  No.  RS92-54-000.  Western 
Transmission  Corporation.  Order  on 
compliance. 
RS-5. 
Docket  No.  RS92-64-O00,  High  Island 

Offshore  System 
Docket  No.  RS92-8S-000,  U-T  Offshore 
System.  Order  on  compliance 
RS-6. 
Docket  No.  RS92-67-000.  Northern  Border 
Pipeline  Company.  Order  on 
compliance. 
RS-7. 


Docket  No.  RS92-35-000.  Gas  Transport. 
Inc.  Order  on  compliance. 
RS-«. 

Docket  No.  RS92-17-003.  Iroquois  Gas 
Transmission  System,  LP.  Order  on 
compliance  and  request  for  rehearing. 

777.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 

Dated:  May  19. 1993. 
Lois  0.  CasheU. 
Secretary. 

IFR  Doc.  93-12309  Filed  5-20-93;  11:17  am) 
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40  CFR  Part  264  et  al. 
Land  Disposal  Restrictions  for  Ignitabie 
and  Corrosive  Characteristic  Wastes 
Whose  Treatment  Standards  Were 
Vacated;  Interim  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264, 265.  268, 270,  and 
271 

[FRL  4656-7] 

Land  Disposal  Restrictions  for 
Ignitable  and  Corrosive  Characteristic 
Wastes  Whose  Treatment  Standards 
Ware  Vacated 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  Rnal  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  amending  the 
treatment  standards  under  the  land 
disposal  restrictions  (LOR)  program  for 
wastes  displaying  the  characteristic  of 
ignitability  (EPA  Hazard  Code  DOOl) 
other  than  those  ignitable  wastes 
containing  greater  than  10  percent  total 
organic  carbon  (i.e.,  DOOl  high  TOC 
subcategory),  and  corrosivity  (EPA 
Hazard  Code  D002)  that  are  managed  in 
systems  other  than  those  regulated 
under  the  Clean  Water  Act  (CWA).  those 
zero  dischargers  treating  wastewater  by 
CWA-equivalent  treatment  prior  to 
ultimate  land  disposal,  and  those 
injecting  into  Class  I  deep  wells 
regulated  under  the  Safe  Drinking  Water 
Act  (SDWA).  This  action  is  being  taken 
to  comply  with  the  September  25, 1992 
decision  of  the  U.S.  Court  of  Appeals  in 
Chemical  Waste  Management  v.  EPA, 
976  F.2d  2  (D.C.  Cir.  1992).  The 
underlying  rule  at  issue  in  the  opinion 
was  signed  on  May  8, 1990,  and 
published  on  June  1, 1990  (55  FR 
22520).  In  the  court's  decision,  the 
deactivation  treatment  standards  for 
certain  ignitable  and  corrosive  wastes 
were  vacated.  Because  land  disposal  of 
these  wastes  would  be  prohibited  if  no 
treatment  standard  is  in  place,  EPA  is 
replacing  the  vacated  treatment 
standard  before  the  court's  mandate 
becomes  effective  to  avoid  an  absolute 
ban  on  land  disposal  of  these  wastes. 

DATES:  This  interim  Hnal  rule  is 
effective  on  May  10, 1993. 

Comments  may  be  submitted  on  or 
before  July  9, 1993. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their  written 
comments  to  the  EPA  RCRA  Docket 
(OS-305),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  Place  the  Docket 
Number  F-93-TTCF-FFFFF  on  your 
comments.  The  official  record  for  this 
rulemaking  is  also  located  in  the  RCRA 
Docket,  room  2427,  at  the  above 
address.  It  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  on 


Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-9327.  A 
maximum  of  100  pages  from  the  docket 
may  be  copied  at  no  cost.  Additional 
copies  cost  $.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or 
(703)  412-9810  locally.  For  information 
on  specific  aspects  of  this  rule,  contact 
Rhonda  Craig,  and  for  technical 
information  about  treatment  standards, 
contact  Lisa  Jones,  Office  of  Solid  Waste 
(OS-322W),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington,  DC  20460,  telephone  (703) 
308-8434.  For  information  on  capacity 
determinations,  contact  Bengie  Carroll, 
Office  of  Solid  Waste  (OS-321 W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460, 
telephone  (703)  308-8440. 

SUPPLEMENTARY  INFORMATION: 

Outline 

I.  Background 

A.  Summary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984 

B.  Summary  of  Third  Third  Standards  for 
Ignitable,  Ck)rrosive  and  Reactive 
Characteristic  Wastes 

C  Summary  of  the  DC  Circuit's  Opinion 

D.  Response  to  the  Court  Decision 

1.  Options  Prepared  for  the  Notice  of  Data 
Availability 

2.  Solicitation  of  Comments  on  the 
Supplemental  Information  Report 

E.  Rules  Compelled  by  the  Opinion  to  be 
Issued  on  An  Emergency  Basis 

1.  Zero  Discharge  Facilities 

2.  Underground  Injection  Wells  Other  than 
Class  1 

F.  Identification  of  Affected  Facilities 

1.  Underground  Injection  Wells 

2.  Combustion  and  Stabilization 

G.  Future  Response  to  Issues  Remanded  by 
the  Court  Decision 

II.  Overview  of  the  Interim  Final  Rule 

III.  Treatment  Standards  for  Ignitable  and 

Corrosive  Wastes 

A.  Overview  of  Treatment  Standards  for 
Ignitable  and  Corrosive  Wastes  Not 
Disposed  In  CWA  or  SDWA  Facilities  or 
That  Do  Not  Engage  in  CWA-Equivalent 
Treatment  Prior  to  Land  Disposal 

B.  The  Basis  of  the  Numerical  Treatment 
Standards 

C  Alternative  Standards  for  Ignitable 
Wastes 

D.  Alternatives  Discussed  in  the 
Supplemental  Information  RejKjrt 

E.  Changes  in  Treatability  Group  Are  Not 
a  New  Point  of  Generation  for  Purposes 
of  Today's  Rule 

P.  Minimize  Threat  Levels 

G.  Compliance  Monitoring  Requirements 

H.  Addressing  Potential  VOC  Emissions 

and  Violent  Reactions  During  Dilution  of 

Ignitable  and  Reactive  Wastes 
1.  Potential  VOC  Emissions  During 

Dilution  of  Ignitable  Wastes — 

Background  and  Comments 


2.  Potential  Violent  Reactions  During 
Dilution  of  Reactive  Wastes — 
Background  and  Comments 

3.  Final  Approach 

I.  Notification  Requirements 

1.  Constituents  To  Be  Included  on  the  LDR 
Notification 

2.  Management  in  Subtitle  C-Regulated 
Facilities 

3.  Management  of  Deactivated  Ignitable  or 
Corrosive  Wastes  at  a  Subtitle  D  Waste 
Management  Facility 

].  De  Minimis  L.osses  of  Characteristic 
Materials  Are  Not  Prohibited 

1.  De  Minimis  Losses  of  Ignitable  (DOOl), 
or  Corrosive  (D002)  Commercial 
Chemical  Products  or  Chemical 
Intermediates  Containing  Underlying 
Hazardous  Constituents 

2.  Wastewaters  From  Laboratory 
Operations 

K.  Status  of  Impoundments  and  Landfills 
Receiving  Decharacterized  Ignitable  and 
Corrosive  Wastes  Subject  to  a  Capacity 
Variance 

IV.  Capacity  Determinations 

A.  Data  Sources  and  Limitations 

B.  Comments  on  Capacity  from  the  Notice 
of  Data  Availability 

C.  Methodology  and  Analysis 

1.  Treatment  and  Treatment  Residuals 

2.  IC  Wastes  Currently  Deactivated  Covered 
By  This  Rule 

3.  Affected  Facilities 

D.  Variance  Determinations 

V.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

B.  Effect  on  State  Authorization 

VI.  Regulatory  Requirements 

A.  Economic  Impact  Screening  Analysis 
Pursuant  to  Executive  Order  12291 

1.  Methodology 

a.  Estimation  of  Affected  Volumes — 
Overview 

b.  Estimation  of  Affected  Volumes — 
Liquids 

c.  Estimation  of  Affected  Volumes — 
Residuals 

d.  Estimation  of  Affected  Volumes — 
Affected  Class  V  Wells 

e.  Estimation  of  Costs  Incurred — Liquids, 
Residuals  and  Affected  Class  V  Wells 

f.  Estimation  of  Costs  Incurred — ^Testing 
Costs 

g.  Estimation  of  Costs  Incurred — Reporting 
Requirements 

h.  Methodology  for  Economic  Impact 
Analysis 

2.  Results 

a.  Results  of  Affected  Volumes  Estimation 

b.  Results  of  Incremental  Costs  Incurred 

c.  Results  of  the  Economic  Impacts 
Analysis 

d.  Sensitivity  Analysis  of  Cost  Results 

B.  Regulatory  Flexibility  Analysis 
C  Paperwork  Reduction  Act 

VII.  Interim  Final  Rule  Justification 

L  Background 

A.  Summary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
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enacted  on  November  8, 1984.  allow 
hazardous  wastes  to  be  land  disposed 
only  if  they  satisfy  either  of  two 
conditions:  (1)  They  are  treated,  or 
otherwise  satisfy  the  requirement  of 
ROIA  section  3004(m).  which  provision 
requires  EPA  to  set  levels  or  methods  of 
treatment,  if  any,  which  substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short-term  and 
long-term  threats  to  human  health  and 
the  environment  are  minimized:  or.  (2) 
they  can  be  land  disposed  in  units 
satisfying  the  no-migration  standard  in 
sections  3004(d)(1),  (e)(1).  and  (g)(5). 
Land  disposal  includes  any  placement 
of  hazardous  waste  in  a  landfill,  surface 
impoundment,  waste  pile,  injection 
well,  land  treatment  facility,  salt  dome 
formation,  salt  bed  formation,  or 
underground  mine  or  cave.  RCRA 
section  30O4(k). 

EPA  was  required  to  promulgate  land 
disposal  prohibitions  and  treatment 
standards  under  a  congressionally- 
mandated  schedule.  Treatment 
standards  had  to  be  promulgated  by 
May  8, 1990.  for  all  wastes  that  were 
either  listed  or  identified  as  hazardous 
at  the  time  of  the  1984  amendments  to 
avoid  a  ban  on  land  disposal  of  those 
hazardous  wastes,  a  task  EPA  completed 
within  the  statutory  time  frame 
(although  certain  of  those  standards 
were  later  vacated  by  the  D.C.  Grcuit. 
necessitating  today's  emergency  interim 
final  rule).  RCRA  section  3004  (d),  (e). 
and  (g). 

The  land  disposal  restrictions  are 
effective  upon  promulgation.  RCRA 
section  3004(h)(1).  However,  the 
Administrator  may  grant  a  national 
capacity  variance  from  the  effective  date 
of  the  prohibition  and  establish  a  later 
effective  date  (not  to  exceed  two  years) 
based  on  the  earliest  date  on  which 
adequate  alternative  treatment, 
recovery,  or  disposal  capacity  which 
protects  human  health  and  the 
environment  will  be  available.  RCRA 
section  3004(h)(2).  The  Administrator 
may  also  grant  a  case-by-case  extension 
of  the  effective  date  for  up  to  one  year, 
renewable  once  for  up  to  one  additional 
year,  when  an  applicant  successfully 
makes  certain  demonstrations.  RCRA 
section  3004(h)(3). 

In  addition  to  prohibiting  land 
disposal  of  hazardous  wastes.  Congress 
prohibited  storage  of  any  waste  which  is 
prohibited  from  land  disposal  unless 
such  storage  is  solely  for  the  purpose  of 
accumulating  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposal  RCRA  section  3004(j).  The 
provision  applies,  of  course,  only  to 


storage  which  is  not  also  defmed  as  land 
disposal  in  section  3004(k). 

B.  Summary  of  Third  Third  Standards 
for  Ignitable,  Corrosive  and  Beactive 
Characteristic  Wastes 

On  May  8. 1990.  EPA  promulgated 
regulations  addressing  the  last  of  five 
congressionally-mandated  prohibitions 
on  land  disposal  of  hazardous  wastes  for 
those  wastes  that  were  either  listed  or 
identified  as  hazardous  at  the  time  of 
the  1984  amendments  (the  third  one- 
third  of  the  schedule  of  restricted 
hazardous  wastes,  hereafter  referred  to 
as  the  Third  TTiird).  Among  other  things 
in  the  Third  Third  final  rule,  the  Agency 
promulgated  treatment  standards  and 
prohibitions  for  hazardous  wastes  that 
exhibited  one  or  more  of  the  following 
characteristics;  ignitability,  corrosivity. 
reactivity,  or  EP  toxicity  (40  CFR 
261.21-261.24).  The  Third  Third  rule 
established  treatment  standards  for  the 
characteristic  wastes  in  one  of  four 
forms:  (1)  A  concentration  level  for 
hazardous  constituents  equal  to,  or 
greater  than,  the  characteristic  level;  (2) 
a  concentration  level  for  hazardous 
constituents  less  than  the  characteristic 
level;  (3)  a  specified  treatment 
technology  (e.g..  for  ignitable  wastes 
containing  high  levels  of  total  organic 
carbon);  and.  (4)  a  treatment  standard  of 
"deactivation"  which  allowed  the  use  of 
any  technology,  including  dilution,  to 
remove  the  characteristic  property.  For 
ignitable.  corrosive,  and  reactive  wastes, 
consideration  was  given  to  the 
hazardous  constituents  in  the  waste 
only  when  the  Agency  had  information 
that  such  constituents  were  present 
(e.g..  reactive  cyanide  wastes); 
otherwise,  only  the  hazardous  property 
of  the  characteristic  waste  had  to  be 
addressed. 

The  Agency  also  evaluated  the 
applicability  of  certain  provisions  of  the 
land  disposal  restrictions'  framework 
with  respect  to  characteristic  wastes, 
including  wastes  regulated  under  the 
Clean  Water  Act  (CWA)  and  the  Safe 
Drinking  Water  Act  (SDWA) 
Underground  Injection  Control  (UIC) 
programs.  This  was  done  in  an  effort  to 
ensure  the  successful  integration  of 
these  programs  with  the  LDR 
regulations,  as  required  by  section  1006 
of  RCRA  which  specifies  that  the 
Administrator  shall  integrate  RCRA  for 
purpose  of  administration  and 
enforcement  and  shall  avoid  duplication 
to  the  maximum  extent  practicable.  See 
generally  55  FR  22653-59  (June  1. 
1990).  Specifically,  the  Agency 
considered  the  appropriateness  of  the 
dilution  prohibition  for  each  of  the 
characteristic  waste  streams,  and  the 


applicability  of  treatment  standards 
expressed  as  specified  methods. 

The  Agency  found,  generally,  that 
mixing  waste  streams  to  eliminate 
certain  characteristics  was  appropriate 
and  permissible  for  corrosive 
wastewaters,  or  in  some  cases,  reactive 
or  ignitable  wastewaters.  Furthermore. 
EPA  stated  that  the  dilution  prohibition 
did  not  normally  apply  to  characteristic 
wastewaters  that  are  managed  in 
treatment  trains  which  include  surface 
impoundments  where  the  ultimate 
discharge  is  subject  to  regulation  under 
the  pretreatment  and  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
programs  under  sections  307(b)  and  402 
of  the  CWA.  or  in  Class  I  underground 
injection  well  systems  regulated  under 
the  SDWA.  In  particular,  the  Agency 
stated  that  the  treatment  requirements 
and  associated  dilution  rules  under  the 
CWA  are  generally  consistent  with  the 
dilution  rules  under  RCRA.  and 
therefore  decided  to  regulate  these 
wastes  exclusively  under  the  existing 
CWA  provisions.  However,  the  Agency 
also  singled  out  certain  particularly 
toxic  wastewaters  or  wastewaters  not 
readily  amenable  to  centralized 
wastewater  management  to  which  the 
dilution  prohibition  still  applies 
notwithstanding  management  in  CWA 
systems.  40  CFR  268.3(b). 

Similariy,  EPA  stated  that  the 
regulatory  program  for  Class  I  wells 
under  the  SDWA  adequately  protects 
drinking  water  sources.  Class  I  deep 
wells  inject  below  the  lowermost 
geologic  formation  containing  an 
underground  drinking  water  source  and 
are  subject  to  federal  location, 
construction,  and  operation 
requirements.  The  Agency  stated  that 
application  of  the  dilution  prohibition 
to  these  wastes  would  not  fiirther 
minimize  threats  to  human  health  and 
the  environment,  so  that  it  was 
permissible  to  inject  wastes  that  were 
decharacterized  by  dilution  into  Class  I 
wells. 

C  Summary  of  the  D.C.  Circuit 's 
Opinion 

On  September  25.  1992.  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  ruled  on  the  various 
petitions  for  review  filed  against  the 
Third  Third  rule.  Chemical  Waste 
Management,  Inc.  et  al.  v.  EPA,  976  F. 
2d  2.  The  principal  holdings  of  the  case 
with  respect  to  characteristic  wastes, 
under  EPA's  initial  reading  of  the 
opinion,  are  that:  (1)  EPA  may  require 
treatment  under  RCRA  section  3004(m) 
to  more  stringent  levels  than  those  at 
which  wastes  are  identified  as 
hazardous  so  long  as  the  level  defining 
the  waste  as  hazardous  was  above  the 
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level  at  which  threats  to  human  health 
and  the  environment  are  minimized. 
976  F.  2d  at  12-14;  (2)  section  30O4(m) 
requires  that  treatment  standards 
address  both  short-term  and  long-term 
potential  harms  posed  by  hazardous 
wastes,  and  consequently  must  result  in 
destruction,  removal  or  immobilization 
of  hazardous  constituents  as  well  as 
removal  of  the  characteristic  property, 
id.  at  16, 17,  23;  as  a  consequence, 
dilution  is  permissible  as  an  exclusive 
method  of  treatment  only  for  those 
characteristic  wastes  that  do  not  contain 
hazardous  constituents  "ii\  sufficient 
concentrations  to  pose  a  threat  to 
human  health  or  the  environment"  (i.e.. 
the  minimize  threat  level  in  section 
3004(m)),  id.  at  16;  and,  (3)  situations 
where  characteristic  hazardous  wastes 
are  diluted,  lose  their  characteristic(s) 
and  are  then  managed  in  centralized 
wastewater  management  land  disposal 
units  (i.e.,  subtitle  D  surface 
impoundments  or  Class  I  injection 
wells)  are  legal  only  if  it  can  be 
demonstrated  that  hazardous 
constituents  are  reduced,  destroyed  or 
immobilized  to  the  same  extent  as  they 
would  be  pursuant  to  otherwise- 
applicable  RCRA  treatment  standards. 
id.  at  7. 

As  a  consequence  of  these  holdings, 
the  court  held  that  the  deactivation 
standard  for  ignitable  and  corrosive 
wastes  did  not  fully  comply  with  RCRA 
section  3004(m).  This  was  because  that 
standard  could  be  achieved  by  dilution, 
and  dilution  fails  to  destroy,  remove,  or 
immobilize  the  hazardous  constituents 
that  can  be  present  in  the  wastes.  Id. 
The  court  further  held  that  dilution  was 
ordinarily  a  permissible  means  of 
removing  the  ICR  property  of  the 
wastes,  but  stated  that  it  could  be  an 
impermissible  means  of  removing 
ignitability  and  reactivity.  This  was 
because  the  court  thought  the  emission 
of  volatile  organic  constituents  (VCXIs) 
might  be  greater  during  the  process  of 
diluting  ignitable  wastes  than  when 
they  are  treated  by  other  means,  and 
that  the  risks  of  explosion  of  reactive 
wastes  might  be  greater  when  those 
wastes  are  treated  by  dilution  to  remove 
the  reactivity  property.  976  F.  2d  at  17, 
18. 

(It  should  be  noted  that  the  court  also 
addressed  several  other  issues  that  the 
Agency  is  not  required  to  respond  to  in 
this  interim  final  rule,  either  oecause  it 
denied  the  petitioner's  request  for 
review,  or  because  certain  rules  were 
remanded  rather  than  vacated.  For 
instance,  the  court  remanded  the  lead 
and  chromium  treatment  standards 
because  EPA  appeared  to  have  relied  on 
data  that  does  not  support  its 
conclusion,  and  it  denied  review  of  a 


petition  for  review  of  test  compliance 
procedures.) 

D.  Response  to  the  Court  Decision 

EPA  filed  a  petition  for  rehearing  with 
the  D.C.  Circuit  on  November  9, 1992. 
In  its  petition,  EPA  requested 
clarification  of  whether  the  provisions 
of  the  Third  Third  rule  that  allowed 
dilution  of  wastes  going  to  CWA/SDWA 
units  were  vacated  or  remanded, 
suggesting  that  these  provisions  were 
more  appropriately  remanded.  EPA  also 
requested  a  90-day  stay  of  the  mandate. 

ui  a  separate  action,  industry 
petitioners  filed  an  unopposed  motion 
seeking  a  90-day  stay  of  the  mandate. 
On  November  24,  the  D.C.  Circuit  issued 
an  order  partially  granting  industry's 
motion,  staying  the  mandate  through 
January  5, 1993.  Then  on  January  5, 
industry  petitioners  filed  a  petition  with 
the  U.S.  Supreme  Court  seeking  a  writ 
of  certiorari.  The  government's  response 
opposing  grant  of  that  motion  was  filed 
on  April  8. 1993. 

The  Court  denied  EPA's  request  for 
rehearing  on  January  11, 1993,  stating, 
however,  that  the  Third  Third  treatment 
standards  were  vacated  only  insofar  as 
expressly  indicated  in  the  September  25 
opinion.  On  January  19.  EPA  published 
a  Notice  of  Data  Availability  requesting 
comments  and  data  on  options  for 
responding  to  the  court  decision  (58  FR 
4972). 

Industry's  petition  for  certiorari 
continued  the  stay  of  mandate  issued  by 
the  D.C.  Circuit  pending  action  by  the 
Supreme  Court.  On  April  26. 1993,  the 
Supreme  Court  denied  certiorari,  and 
the  D.C.  Circuit's  mandate  issues  on 
May  10, 1993. 

1.  Options  Prepared  for  the  Notice  of 
Data  Availability 

As  mentioned  above,  on  January  19. 
1993,  EPA  published  a  Notice  of  Data 
Availability  to  solicit  as  many 
comments  as  possible  on  all  issues  in 
the  court  opinion  (58  FR  4972).  The 
Agency  prepared  a  Supplemental 
Information  Report  that  was  distributed 
to  the  public  that  set  out  the  Agency's 
options  for  complying  with  the  court's 
decision. 

The  report  included  options  for 
establishing  treatment  standards  for  the 
underlying  hazardous  constituents  in 
ignitable,  corrosive  and  reactive  (ICR) 
wastes  that  would  have  to  be  met  prior 
to  land  disposal  (including  disposal  in 
UlC  wells).  Two  approaches  were  set 
out,  along  with  the  Agency's  views  on 
possible  advantages  and  disadvantages 
of  each.  Under  approach  one,  the 
Agency  discussed  the  possibility  of 
adopting  concentration  limits  for 
underlying  hazardous  constituents. 


Under  approach  two,  the  Agency 
discussed  specifying  required  treatment 
technologies.  The  Agency  discussed 
how  these  possible  approaches  might 
apply  to  ICR  wastes  that  are  not 
managed  in  CWA  centralized 
wastewater  treatment  systems. 
Furthermore,  the  applicability  of  LDR 
treatment  standards  to  CWA  facilities, 
and  possible  implementation  scenarios 
under  the  CWA  were  also  discussed. 

Additional  issues  involving  the 
establishment  of  treatment  standards 
were  also  discussed:  options  for 
addressing  potential  volatile  organic 
constituent  (VOC)  emissions  during 
dilution  of  ignitable  wastes,  and 
potential  violent  reactions  during 
dilution  of  reactive  wastes  were 
presented. 

The  Agency  discussed  options  for 
how  to  determine  the  equivalency  of 
CWA  treatment  systems  with  treatment 
under  RCRA.  The  "equivalency" 
discussion  included  possible  options  for 
addressing  air  emissions,  leaks,  and 
sludges  from  CWA  treatment  stu-face 
impoundments.  Also  mentioned  were 
other  Agency  efforts  such  as  the 
Hazardous  Organic  NESHAPs  being 
developed  by  the  Office  of  Air.  and 
information  being  gathered  by  the  Office 
of  Solid  Waste  from  existing  databases 
on  the  management  of  nonhazardous 
industrial  wastes  as  possibly  being 
useful  for  addressing  equivalency  of 
CWA  treatment  impoundments. 

The  Agency  also  discussed  possible 
alternative  means  of  compliance  with 
the  treatment  standards  for  the 
underlying  hazardous  constituents  once 
they  were  developed.  Options  included 
the  possible  use  of  risk-based  standards 
being  developed  for  the  Hazardous 
Waste  Identification  Rule  (HWIR)  to 
"cap"  LDR  treatment  standards;  meeting 
treatment  standards  before  land  disposal 
in  a  treatment  surface  impoundment; 
compliance  with  requirements  of  RCRA 
section  3005(j)(ll)  (i.e.,  installing 
double  liners,  groimdwater  monitoring, 
and  leachate  collection  systems  and 
removing  sludge  not  meeting  LDR 
standards  annually  for  further 
treatment);  and,  the  possibility  of 
performing  waste  minimization  as  a 
means  of  meeting  the  requirements  of 
treatability,  and  possibly  capacity, 
variances. 

Miscellaneous  issues  were  also 
discussed,  such  as:  does  the  opinion 
apply  when  characteristic  wastes  are 
treated  by  means  other  than  dilution? 
Should  de  minimis  losses  of 
characteristic  wastes  sent  to  wastewater 
treatment  systems  be  prohibited? 
Applicability  of  the  decision  to  RCRA 
Subtitle  C  surface  impoundments;  and 
possible  revisions  to  the  principle 


IMI 


Federal  Regjgter  /  Vol.  58.  No.  98  /  Monday.  May  24.  1993  /  Rules  and  Regulations  29863 


established  in  the  Third  Third  rule  that 
a  change  in  treatability  group 
constituted  a  new  point  of  generation 
for  characteristic  wastes. 

Prehminary  capacity  determinations 
were  also  presented  for  comment,  as 
well  as  the  legal  basis  for  possibly 
granting  a  national  capacity  variance. 
Finally,  prehminary  regulatory  impact 
screening  analyses  for  surface  disposed 
and  underground  injected  wastes  were 
also  presented. 

2.  Solicitation  of  Comments  on  the 
Supplemental  Information  Report 

The  Agency  solicited  comments  on 
various  aspects  of  the  options  in  the 
Supplemental  Information  Report. 
Approximately  60  public  comments 
were  received  in  response  to  the  Notice 
of  Data  Availability.  The  Agency's 
response  to  issues  that  pertain  to  today's 
interim  final  rule  have,  in  some  cases, 
been  included  in  the  preamble 
discussion;  the  remainder  of  the 
Agency's  responses  may  be  found  in  the 
Response  to  Comments  Background 
Document,  available  in  the  RCRA 
Docket.  Other  issues  raised  in  the  public 
comments  that  pertain  to  remanded 
portions  of  the  court's  opinion  will  be 
considered  when  the  Agency  prepares 
proposed  approaches  in  future 
rulemakings. 

E.  Pules  Compelled  by  the  Opinion  to  be 
Issued  on  An  Emergency  Basis 

EPA  is  issuing  this  interim  final  rule 
on  an  emergency  basis  only  with  respect 
to  those  treatment  standards  that  were 
vacated  (as  opposed  to  remanded)  by 
the  court.  The  distinction  between 
vacated  and  remanded  rules  is  that 
vacated  rules  are  no  longer  in  effect 
(onoe  the  court's  mandate  issues), 
whereas  remanded  rules  remain  in  force 
until  the  Agency  acts  to  replace  them. 
This  distinction  has  considerable 
significance  with  respect  to  LDR 
treatment  standards.  If  there  is  no 
treatment  standard  for  a  prohibited 
waste  (for  example,  as  a  result  of  a 
vacatur),  that  waste  is  prohibited  from 
land  disposal,  because  it  has  not  been 
treated  to  meet  the  treatment  standard 
established  by  EPA,  and  (presumably)  is 
not  being  disposed  in  a  no-migration 
unit.  RCRA  sections  3004  (d),  (e),  and 
(g)(5).  A  remanded  treatment  standard, 
on  the  other  hand,  would  remain  in 
effect  and  disposal  of  prohibited  wastes 
treated  pursuant  to  that  standard  is  legal 
until  the  standard  is  amended. 

In  its  November  9  request  for 
rehearing  to  the  court,  EPA  specifically 
requested  that  the  Court  clarify  if  it 
intended  to  remand;  not  vacate,  the 
rules  addressing  dilution  and 
subsequent  land  disposal  of  certain 


decharacterized  wastes  being  managed 
in  Class  I  injection  wells  or  in  subtitle 
D  surface  impoundments  whose 
ultimate  disdiarge  is  subject  to  the 
CWA.  The  Court  indicated  in  its  January 
11, 1993  response  that  the  RCRA 
treatment  standards  were  vacated  only 
insofar  as  expressly  indicated  in  the 
Seotember  25  opinion. 

m  light  of  this  order,  the  Agency's 
opinion  is  that  the  rules  dealing  with 
centralized  wastewater  management 
involving  land  disposal  (§§  268.1(c)(3) 
and  268.3(b))  were  remanded,  not 
vacated.  (See  976  F.  2d  at  7, 19-26 
where  these  rules  are  discussed  and  not 
exnressly  vacated.)  This  means  that  the 
only  wastes  to  which  today's  rule 
applies  are  those  ignitable  and  corrosive 
wastes  for  which  the  treatment  standard 
was  deactivation  (since  the  deactivation 
standard  for  these  wastes  was  vacated) 
and  which  are  not  managed  in  the  types 
of  centralized  wastewater  management 
systems  covered  by  the  remanded  rules 
cited  above.  Today's  rule  would  thus 
apply,  for  example,  to  corrosive  wastes 
that  are  being  incinerated. 

An  issue  exists  under  this 
interpretation  as  to  whether  centralized 
wastewater  management  systems 
receiving  decharacterized  ignitable  or 
corrosive  wastewaters  would  have  to 
meet  the  treatment  standards  for  those 
wastes  promulgated  in  today's  rule.  The 
Agency  does  not  read  the  opinion  as 
requiring  this  result.  In  the  first  place, 
it  seems  clear  from  the  structure  of  the 
opinion  that  the  court  was  considering 
all  issues  relating  to  centralized 
wastewater  management  as  essentially 
one  single  issue,  see  976  F.  2d  at  19-26, 
and  did  not  vacate  the  rules  affecting 
those  systems. 

Second,  by  not  vacating  the  rules 
allowing  treatment  standards  to  be 
achieved  through  dilution  where 
centralized  wastewater  management  is 
involved,  if  EPA  were  to  apply  the 
amended  ignitable  and  corrosive 
treatment  standards  to  these  centralized 
wastewater  management  situations, 
facilities  could  still  dilute  to  meet  the 
standards.  Such  a  result  makes  no  sense 
as  a  policy  matter,  and  so  does  not 
appear  to  reflect  the  court's  intent. 

Third,  the  remanded  rule  relating  to 
Class  I  injection  wells  allows  injection 
of  decharacterized  wastes  provided  the 
wastes  do  not  exhibit  a  characteristic  at 
the  point  of  injection.  Consequently, 
ignitable  and  corrosive  wastes  could 
continue  to  be  decharacterized  (by  any 
means)  and  injected  in  Class  I  deep 
wells  without  meeting  the  treatment 
standards  for  those  wastes  (since 
§  268.1(c)(3)  was  remanded).  Section 
268.3(b).  on  the  other  hand,  is  drafted 
somewhat  differently  to  provide  that 


characteristic  wastes  that  are  managed 
in  wastewater  treatment  systems  whose 
discharge  is  ultimately  subject  to  the 
CWA  and  that  involve  some  type  of  land 
disposal  can  be  diluted  to  meet  the 
treatment  standards.  Although  this 
language,  unlike  the  parallel  provision 
in  268.1  respecting  Class  I  deep  wells, 
does  not  expressly  allow  wastes  not 
exhibiting  a  characteristic  at  the  point  of 
disposal  to  be  managed  in  such  systems, 
it  would  be  anomalous  to  read  the 
opinion  as  requiring  more  stringent 
rules  to  apply  to  CWA  systems  than  to 
UlC  systems,  since  the  CWA  systems 
perform  treatment  and  do  not  (as  the 
court  viewed  it)  involve  permanent  land 
disposal.  976  F.2d  at  24,  26.  In  addition, 
EPA  intended  that  the  provisions 
allowing  dilution  for  characteristic 
wastes  going  to  CWA  systems  and  Class 
I  deep  wells  have  the  same  scope.  55  FR 
at  22656-58.  Consequently,  they  should 
have  the  same  scope  in  assessing  the 
affect  of  the  court's  vacatur. 

Finally,  the  opinion  does  not  vacate 
the  treatment  standards  for  wastewaters 
exhibiting  the  EP  characteristic. 
Consequently,  since  the  rules  on 
dilution  were  only  remanded,  such 
wastes  can  continue  to  be  diluted  and 
land  disposed  in  CWA  systems,  or  in 
Class  I  deepwells.  By  extension,  it 
makes  sense  to  allow  dilution  of 
ignitable  and  corrosive  wastewaters, 
which,  by  definition,  would  contain  EP 
constituents  (if  at  all)  in  lower 
concentrations.' 

The  following  discusses  those  types  of 
centralized  wastewater  management 
that  could  be  covered  by  today's  rule, 
and  the  circumstances  under  which 
they  are  and  are  not  covered. 

1.  Zero  Discharge  Facilities 

In  its  Notice  of  Data  Availability,  EPA 
solicited  comment  on  whether  facilities 
that  treat  wastewater  but  do  not 
ultimately  discharge  it  to  a  navigable 
water  or  a  POTW  should  be  subject  to 
the  same  standard  of  equivalent 
treatment  as  direct  and  indirect 
dischargers  (see  Supplemental 


'  The  Agency  also  believes  tKat  any  issues  relating 
lo  the  extent  to  which  the  opinion  applies  to 
subtitle  C  impoundments  receiving  decharacterized 
ignitable  and  cx>rTOsi  ve  wattes  do  not  have  to  be 
addressed  in  today's  rule  because  they  arise  only 
with  r«spect  to  rules  that  were  remanded.  EPA 
solicited  comment  on  the  issue  of  whether  subtitle 
C  imp>oundments  receiving  decharacterized  wastes 
could  be  affected  by  the  court's  opinion. 
Supplemental  Information,  pp.  40-1.  The  Agency 
has  not  resolved  these  Issues.  However,  the  court's 
opinion  does  not  discuss  the  issue  directly,  and  it 
would  be  anomalous  for  such  facilities  to  be 
immediately  subject  to  treatment  standards  when 
facilities  with  subtitle  D  impoundments  are  not. 
Consequently,  today's  rules  do  not  apply  to  subtitle 
C  impoundments  receiving  decharacterized 
ignitable  and  corrosive  wastes. 
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Information  Report,  pp.  38-9). 
Commenters  agreed  that  the  same 
principles  should  apply.  The  Agency 
also  believes  that  these  facilities  should 
be  on  the  same  regulatory  timetable  as 
direct  and  indirect  dischargers,  and 
consequently  that  today's  treatment 
standards  should  not  apply  to  such 
facilities  when  they  do  not  apply  to 
direct  and  indirect  dischargers.  Ba.sed 
on  these  comments,  and  for  the  reasons 
set  out  below,  facilities  that  treat 
ignitable  and  corrosive  wastes  (either  in 
tanks  or  in  land-based  units)  in  the 
manner  described  below  and  then  land 
dispose  the  wastewaters,  for  example, 
by  spray  irrigiition  rather  than  by 
di.scharging  to  a  navigable  water  or  a 
POTW,  do  not  have  to  meet  the 
treatment  standards  for  ignitable  and 
corrosive  wastes  adopted  today. 

The  Agency  is  taking  this  step  in 
response  to  commenters  who  indicated 
that  they  treat  wastewaters  as  well  as 
direct  or  indirect  dischargers,  but  are 
located  in  areas  where  there  is  no  body 
of  water  into  which  to  discharge  (see. 
e.g.  Comments  of  Hoechst  Celanese). 
These  facilities,  in  some  cases,  are 
subject  to  federal  or  state  regulatory 
limitations  that  are  as  strict  as  those  that 
apply  to  direct  and  indirect  dischargers. 

To  avoid  subjecting  zero  dischargers 
that  substantially  treat  their  wastewater 
to  regulatory  requirements  not 
applicable  to  similarly-situated  direct 
and  indirect  dischargers,  the  emergency 
rule  provides  that  zero  discharge 
facilities  performing  treatment 
equivalent  to  that  performed  by 
facilities  subject  to  CWA  limitations  and 
standards  are  not  subject  to  the 
emergency  rule.  This  standard  of 
equivalence  is  not  the  same  as  that 
which  the  Agency  must  ultimately 
address  under  the  opinion  regarding  the 
extent  of  "RCRA-equivalent"  treatment 
that  must  be  performed  to  allow 
continued  management  involving 
surface  impoundments.  (Supplemental 
Information  Report,  pp.  15-25)  Rather, 
EPA  intends  that,  for  purposes  of 
today's  rule,  facilities  that  treat  ignitable 
and  corrosive  wastewaters  by  the  types 
of  treatment  that  form  the  technical 
basis  for  most  of  the  CWA  standards  and 
limitations  (as  well  as  the  F039 
wastewater  standards)  are  not  subject  to 
the  rule.  These  types  of  treatment  are 
biological  treatment  for  organics, 
reduction  of  bexavalent  chromium, 
precipitation/sedimentation  for  metals, 
alkaline  chlorination  or  ferrous  sulfate 
precipitation  of  cyanide  (to  the  extent 
these  constituents  are  present  in  the 
untreated  influent  to  wastewater 
treatment  systems),  or  treatment  that  the 
facility  can  show  performs  as  well  or 
better  than  these  enumerated 


technologies.  The  Agency  reiterates  that 
these  criteria  has  limited  application 
only  to  this  interim  final  rule.  It  is 
included  because  the  Agency  is 
promulgating  this  rule  under  emergency 
circumstances  and  this  criteria  provides 
a  readily  ascertainable  way  of 
determining  who  is  and  is  not  afTected 
by  today's  rule.  It  is  not  meant  to  affect 
in  any  way  what  the  appropriate  CWA 
effluent  limitation  guidelines  or 
individual  permit  limitations  based  on 
permit  writers'  Best  Professional 
judgement  may  be. 

In  determining  whether  a  facility  is 
performing  CWA-equivalent  treatment, 
treatment  would  need  to  be  performed 
only  for  those  hazardous  constituents  in 
the  ignitable  or  corrosive  wastes  (for 
purposes  of  this  evaluation).  Cf. 
Supplementary  Information  Report,  p. 
37  (treatment  of  characteristic  wastes, 
before  aggregation,  is  sufficient  to 
comply  with  treatment  standard, 
notwithstanding  that  the  same 
constituents  may  be  present  in 
nonchara(ieristic  streams  and  thus  may 
be  present  in  the  aggregated  mixture  of 
the  treated  characteristic  wastes  and 
non-characteristic  wastes). 
Consequently,  if  a  zero-discharge 
facility  has  metals  found  at  40  CFR  part 
2fil,  appendix  VIII  in  ignitable  or 
corrosive  wastes,  the  only  type  of 
treatment  it  would  need  to  be 
conducting  for  purposes  of  this  CWA- 
equivalent  treatment  showing  would  be 
treatment  for  the  metals,  even  if  other 
waste  streams  at  the  facility  contain 
organics.  The  Agency,  at  least  at  this 
time,  does  not  believe  that  the  opinion 
requires  treatment  of  those  hazardous 
constituents  not  contributed  at  least  in 
part  by  the  prohibited  wastes. 
Consequently,  the  demonstration  should 
only  concern  itself  with  constituents 
present  in  the  prohibited  wastes. 

Although  the  Agency  has  no 
information  supporting  that  such 
facilities  exist,  today's  role  would  apply 
to  zero  dischargers  who  are  not  treating 
their  wastes  to  this  extent.  Examples  are 
facilities  that  have  seepage 
impoundments  or  evaporation  ponds 
(without  concurrent  treatment,  as 
described  above),  or  that  spray  irrigate 
without  CWA-equivalent  treatment  of 
the  wastewater.  These  facilities  would 
not  be  within  either  the  language  or  the 
policy  of  remanded  §268.3fb),  and 
consequently  would  have  to  meet  the 
treatment  standards  for  ignitable  and 
corrosive  wastes  adopted  today  before 
the  decharacterized  wastes  are  land 
disposed. 

EPA  sohcits  comment  on  this 
approach,  in  particular,  if  any  more 
precise  definition  of  CWA-equivalent 
treatment  is  needed.  The  Agency's  view 


at  this  time,  however,  is  that  attempting 
to  quantify  this  standard  beyond 
specifying  that  zero  discharge  facilities 
utilize  the  types  of  treatment  that  form 
the  basis  of  the  CWA  standards  and 
limitations  would  unnecessarily 
complicate  an  already  complex  set  of 
regulations  to  little  ultimate  benefit. 

2.  Underground  Injection  Wells  Other 
Than  Class  I 

As  discussed  above,  EPA  reads  the 
court's  opinion  as  remanding,  rather 
than  vacating,  rules  pertaining  to 
injection  of  decharacterized  ignitable 
and  corrosive  wastes  into  Class  I  wells. 
However,  because  §  268.1(c)(3)  only 
applies  to  Class  I  injection  (see  the 
reference  in  that  regulation  to  40  CFR 
144.6(a)),  the  treatment  standards  for 
ignitable  and  corrosive  wastes 
promulgated  today  apply  when  those 
wastes  are  injected  into  other  than  Class 
I  wells  even  if  the  wastes  are 
decharacterized  first.  Today's 
requirements  thus  may  apply  to  some 
injection  practices,  in  particular,  those 
involving  a  limited  number  of  Class  V 
injection  wells.  These  typically  are 
wells  injeciing  nonhazardous  wastes 
above  or  into  underground  sources  of 
drinking  water.  Class  II  wells,  it  has 
been  suggested,  could  also  be  subject  to 
today's  rule  if  they  were  to  inject 
decharacterized  ignitable  and  corrosive 
wastes  that  are  not  drilling  fluids, 
produced  waters,  and  other  wastes 
uniquely  associated  with  the 
exploration,  development,  or 
production  of  crude  oil.  natural  gas  or 
geothermal  energy,  materials  that  are 
not  hazardous  wastes  even  at  their  point 
of  generation  (see  §  261.4(b)(5)  and 
268.1(b)).  (See  discussion  of  this  point 
in  the  next  preamble  section.) 

The  Agency  notes,  however,  that  if 
the  ignitable  and  corrosive  wastes 
injected  into  non-Class  I  wells  were  to 
be  treated  by  CWA-equivalent  means 
before  injection,  today's  rule  would  not 
apply.  Such  facilities  would  be  a  type  of 
zero  discharge  facility  and,  since  they 
are  treating  by  the  same  means  as 
facilities  discharging  directly  or 
indirectly,  would  not  be  immediately 
subject  to  today's  rule,  as  explained 
above. 

F.  Identification  of  Affected  Facilities 

Very  limited  data  are  available  upon 
which  to  determine  the  number  and 
types  of  facilities  that  will  be  impacted 
by  this  interim  final  rule.  Estimates  have 
been  made,  however,  based  primarily  on 
information  available  from  the  states 
and  the  Biennial  Reporting  Survey 
(BRS)  database  for  1989.  The  problem  is 
compounded  by  the  fact  that  the 
facilities  impacted  may  not  all  be 
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subject  to  any  federal  requirement 
through  which  information  could  be 
gathered. 

1.  Underground  Injection  Wells 

The  Agency  has  limited  and 
conflicting  information  about  how  many 
Class  V  wells  may  be  impacted,  as  well 
as  the  volumes  and  types  of  formerly 
characteristic  waste  injected  in  these 
wells,  making  it  difficult  to  fully  assess 
the  need  for  relief,  such  as  national 
capacity  variances  for  these  facilities. 
An  estimate  of  the  number  of  facilities 
that  could  pKstentially  be  impacted  by 
this  interim  final  rule  is  100.  The 
Agency  believes  that  many  of  the  Class 

V  wells  may  fall  under  the  Small 
Quantity  Generator  (SQG)  exclusion  and 
are  conditionally  exempt  firom  the 
RCRA  requirements,  including  the  LDRs 
(see  268.1(e)(1)).  From  information 
gathered,  and  comments  received  on  the 
Notice  of  Data  Availability.  EPA  further 
believes  that  a  number  of  the  deep  Class 

V  wells  treat  their  wastes  prior  to 
injection,  and  thus  would  not  be 
affected  by  this  rule  if  such  a  practice 
would  qualify  them  as  a  CWA- 
equivalent  facility.  As  an  interim 
measure,  however,  the  Agency  is 
granting  a  national  capacity  variance 
extending  the  effective  date  of  today's 
rule  for  nine  months  from  the  date  of 
signature  for  decharacterized  ignitable 
and  corrosive  wastes  injected  into  Class 

V  wells  that  do  not  engage  in  CWA- 
equivalent  treatment  Iwfore  injection,  in 
order  for  the  facility  to  determine  if  it 

is  impacted,  to  develop  appropriate  on- 
site  modifications  for  alternative 
treatment,  and  to  obtain  off-site 
treatment  or  submit  petitions  for  case- 
by-case  capacity  variances  (see  section 
IV  of  this  preamble).  The  Agency  also 
solicits  additional  information  on  the 
number  of  Class  V  wells,  the  types  of 
wastes,  and  the  volumes  of  such  wastes 
injected.  The  Agency  believes  that  it 
would  be  prudent  for  these  Class  V.  and 
any  other  non-Class  I,  wells  to  apply  for 
case-by-case  extensions  of  the  effective 
date  during  this  nine-month  period. 

A  number  of  companies  extract 
elemental  bromine  from  deep  geologic 
formations,  recover  the  bromine  through 
ion  exchange  processes  that  change  the 
pH  of  the  brine  to  less  than  two. 
neutralize  the  pH  to  that  of  the  original 
brine  and  reinject  the  spent  solution 
into  the  original  geologic  formation. 
Because  the  reinjection  process  is 
classified  as  a  Class  V  injection  well, 
and  because  the  brine's  pH  is  changed 
to  less  than  two  during  the  process  of 
extracting  bromine,  these  companies 
raised  the  issue  in  their  comments  as  to 
whether  contemplated  rules  could  affect 
these  practices. 


As  described  in  the  comments,  these 
practices  involve  beneficiation  and 
possibly  mineral  processing  operations. 
(The  Agency  had  insufficient 
information  to  determine  whether  the 
operations  were  totally  beneficiation  or 
also  included  some  mineral  processing.) 
In  either  case,  the  solution  injected  into 
the  Class  V  wells  would  not  be  affected 
by  today's  rule.  In  particular,  if  these 
wastes  were  generated  only  from 
beneficiation  operations,  they  would  not 
be  hazardous  at  the  point  of  generation 
and  thus,  not  affected  by  today's  rule 
(see  §268. 1(b)).  If  some  of  the  wastes  are 
generated  from  mineral  processing 
operations,  they  still  would  not  be 
affected  by  today's  rule  since  these 
wastes  (if  hazardous)  were  not 
identified  as  hazardous  until  ahei  1984,' 
and  thus  were  not  included  within  the 
scope  of  the  Third  Third  rule  (55  FR  at 
22667.  June  1. 1990).  Rather,  treatment 
standards  for  these  wastes — 
characteristic  mineral  processing 
wastes — will  be  promulgated  in  the 
future.  The  Agency  is  also  aware  of 
fundamental  arguments  as  to  whether 
brine  reinjected  in  this  manner  is  a  solid 
waste.  The  Agency  is  not  addressing 
this  issue  at  this  time. 

After  an  examination  and  evaluation 
of  the  comments  received  on  the  Notice 
of  Data  Availability,  the  Agency  believes 
that  Class  II  UIC  wells  (see  complete 
definition  of  Class  II  wells  under  40  CFR 
144.6(b))  injecting  oil  and  gas 
exploration  and  production  wastes  are 
not  newly  impacted  by  this  rule.  While 
one  commenter  indicated  that  this  rule 
would  impact  their  injection  of 
decharacterized  ignitable  and  corrosive 
wastes  into  a  Class  II  UIC  well,  the 
Agency  disagrees.  First,  injection  into 
Class  II  disposal  wells  of 
decharacterized  wastes  not  covered  by 
the  exemption  in  §  261.4(b)(5)  would 
violate  existing  UIC  regulations.  See 
§  146.5(b)(1)  specifying  which  wastes 
may  be  injected  into  Class  II  disposal 
wells.  Because  the  conduct  is  already 
illegal.  EPA  does  not  view  today's  rule 
as  having  any  further  regulatory  impact 
on  that  conduct. 

Second,  injection  of  such  wastes  into 
Class  II  enhanced  recovery  wells  might 
also  be  illegal.  To  be  permissible,  the 
injected  materials  must  qualify  as  an 
"enhanced  recovery  fluid."  To  do  so. 
the  fluid  "must  function  primarily  to 
enhance  recovery  of  oil  and  gas  and 
must  be  recognized  by  the  Agency  as 
being  appropriate  for  enhanced  recovery 
*  •  *  In  this  context,  'primarily 
functions'  means  that  the  main  reason 
for  injecting  the  materials  is  to  enhance 
recovery  of  oil  and  gas  rather  than  to 
serve  as  a  means  for  disposing  of  those 
materials."  See  Report  to  Congress: 


Management  of  Wastes  from  the 
Exploration.  Development,  and 
Production  of  Crude  Oil.  Natural  Gas. 
and  Geothermal  Energy;  Volume  1  of  3; 
CWl  and  Gas,  EPA/530-SW-88-003. 
December,  1987,  p.  11-18.  The  Agency 
gave  produced  waters  as  one  example  of 
materials  appropriate  for  enhanced 
recovery.  Id.  In  determining  what  fluids 
are  appropriate,  the  Agency  is  of  the 
view  that  fluids  that  are  hazardous 
wastes  at  the  point  of  injection  would 
never  meet  the  test.  Decharacterized 
fluids  might  also  fail  to  satisfy  the  test 
depending  on  their  composition  as  well 
as  the  motivation  for  the  injection.  Since 
the  commenter  provided  none  of  this 
information  (or  even  indicated  if  the 
comment  referred  to  injection  in 
disposal  or  enhanced  recovery  wells), 
the  Agency  is  unable  to  assess  further 
whether  today's  rule  might  have  any 
effect  on  these  operations. 

2.  Combustion  and  Stabilization 

Additionally,  some  of  the  wastes 
covered  by  this  rule  have  been,  and  will 
continue  to  be.  managed  in  combustion 
and  stabilization  devices.  Upon 
promulgation  of  this  rule,  such  facilities 
must  treat  the  wastes  to  remove  any 
hazardous  characteristic  and  meet  the 
treatment  standards  for  any  underlying 
hazardous  constituents,  prior  to  land 
disposal.  EPA  estimates  thatihe  number 
of  such  facilities  that  could  potentially 
be  impacted  by  this  rule  is 
approximately  340.  Submittal  of 
additional  data  and  information 
characterizing  the  universe  of  facilities 
affected  by  this  rule  is  encouraged.  See 
section  IV  of  this  preamble  for  more 
information  on  these  issues. 

C.  Future  Response  to  Issues  Remanded 
by  the  Court  Decision 

The  Agency  plans  to  address  issues 
which  have  been  remanded  by  the  court- 
in  future  rulemakings.  Many  of  these 
remanded  issues  are  significantly  more 
complex  than  those  dealt  with  in  this 
interim  final  rule  regarding  the  vacated 
deactivation  treatment  standards.  In 
addition,  the  universe  of  facilities 
affected  by  the  remanded  portions  of  the 
Third  Third  rule  is  much  broader  than 
that  covered  today,  as  it  will  include 
(among  other  things)  treatment  systems 
regulated  under  the  CWA.  Class  I 
injection  wells  regulated  under  the 
SDWA.  plus  zero  discharge  facilities 
that  are  engaged  in  treatment  that  is 
equivalent  to  CWA  dischargers. 
Furthermore,  the  volumes  of  wastes 
affected  by  the  remanded  rules  are 
much  greater  than  those  at  issue  in  this 
regulation  (one  estimate  is  that  Class  I 
injection  wells  dispose  more  than  6 
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billion  gallons  of  hazardous  waste  per 
year). 

It  is  important  that  facihties  that  will 
be  impacted  in  the  future  by  the 
remanded  portions  of  the  court's 
decision  begin  immediately  to  plan  and 
take  actions  that  will  help  the  facility 
comply  with  the  new  treatment 
standards  for  ignitable,  corrosive,  and 
reactive  wastes  consistent  with  the 
court's  decision.  Options  for  addressing 
these  issues  were  presented  in  the 
Supplemental  Information  Report 
prepared  for  the  January  19  Notice  of 
Data  Availability.  The  court  vacated  the 
deactivation  treatment  standard  for 
ignitable  and  corrosive  wastes, 
instructing  EPA  to  develop  treatment 
standards  for  the  hazardous  constituents 
in  ignitable  and  corrosive  (and  by 
natural  extension  of  the  logic,  in 
reactive)  wastes. 

Also,  it  is  clear  that  the  court  intends 
for  the  Agency  to  address  the  special 
dilution  provisions  for  CWA  and  SDWA 
Class  I  injection  wells,  specifying  that 
dilution  alone  is  not  adequate  treatment 
if  an  ignitable,  corrosive,  (and, 
presumably,  reactive)  waste  contains 
underlying  hazardous  constituents.  This 
v«rill  potentially  greatly  impact  the 
injection  of  these  wastes  in  deep  wells, 
since  there  are  few  treatment  systems 
currently  in  place  upstream  of  the 
injection  well  that  could  treat 
underlying  hazardous  constituents,  if 
present.  Such  facilities  seem  to  have  few 
options  for  dealing  with  the  court's 
decision:  undertaking  substantial  waste 
minimization  efforts;  installing  on-site 
treatment  systems;  arranging  for  off-site 
transport  and  treatment;  or,  applying 
for,  and  being  granted,  a  no-migration 
petition  that  would  allow  continued 
land  disposal  of  untreated  wastes. 
Although  commenters  suggest  that  EPA 
can  promulgate  a  rule  that  does  not 
require  treatment  of  underlying 
hazardous  constituents,  based  on  a 
generic  Hnding  that  injection  is  a 
protective  practice,  the  Agency's 
tentative  view  is  that  this  is  not  a  viable 
option  (.see  Supplemental  Information 
Report,  pp.  25-7).  However,  the  Agency 
seeks  additional  comments  on  the 
technical  and  legal  issues  raised  in  this 
notice. 

Probably  the  biggest  issue  for  CWA 
wastewater  treatment  facilities  will  be 
that  of  demonstrating  the  equivalency  of 
CWA  treatment  systems  with  RCRA 
LX)R  treatment.  Associated  issues  such 
as  whether  the  opinion  authorizes 
controLs  on  leakage  or  volatilization 
from  treatment  surface  impoundments, 
or  whether  sludges  generated  in 
impoundments  must  be  treated,  may  be 
espucjaliy  difficult  to  resolve,  even 
though  the  court's  opinion  staled  that 


RCRA  LDR  requirements  should  make 
some  accommodations  to  allow 
continued  treatment  of  these  wastes  in 
CWA  treatment  systems.  EPA  will 
consider  the  extensive  comments  on  the 
equivalency  demonstration  and 
associated  issues  as  the  Agency 
develops  an  approach  for  future 
proposed  rules. 

n.  Overview  of  the  Interim  Final  Rule 

The  Agency  is  promulgating  revised 
treatment  standards  for  certain  ignitable 
and  corrosive  wastes  that  are  not 
managed:  (1)  In  centralized  wastewater 
treatment  systems  subject  to  the  CWA  or 
in  Class  I  underground  injection  wells 
subject  to  the  SDWA  Underground 
Injection  Control  (UIC)  program;  or.  (2) 
by  a  zero  discharger  witn  a  wastewater 
treatment  system  equivalent  to  that 
utilized  by  CWA  dischargers  prior  to 
land  disposal.  The  treatment  standards 
promulgated  in  this  interim  rule  retain 
the  requirement  of  deactivation  to 
remove  the  hazardous  characteristic  (see 
DEACr  in  Table  1,  40  CFR  268.42); 
however,  this  rule  also  sets  numerical 
treatment  standards  for  the  underlying 
hazardous  constituents  that  may  be 
present  in  the  wastes.  EPA  is  also 
promulgating  alternative  treatment 
standards  of  incineration,  fuel 
substitution,  and  recovery  of  organics 
for  ignitable  wastes. 

In  addition,  changes  have  been  made 
in  the  format  of  40  CFR  268.42,  Table 
2,  that  simplify  the  way  the  treatment 
standards  appear,  and  thus  simplify 
compliance  monitoring.  The  various 
DOOl  and  D002  subcategories  that  have 
appeared  in  Table  2  since  promulgation 
of  the  Third  Third  rule  are  combined,  so 
that  now  there  are  only  three  EX)01 
subcategories  and  two  D002 
subcategories.  In  particular,  for  DOOl 
wastes.  EPA  has  broken  the 
subcategories  into:  The  40  CFR 
261.21(a)(1)  High  TOC  Ignitable  Liquids 
Subcategory  (greater  than  10%  total 
organic  carbon) — the  court  decision  had 
no  impact  on  this  treatability  group: 
DOOl  wastes  that  include  all 
descriptions  at  40  CFR  261.21  except  for 
the  §  261.21(a)(1)  High  TOC  Ignitable 
Liquids  Subcategory  managed  in  non- 
CWA/non-CWA-equivalent/non-Class  1 
SDWA  systems:  and.  DOOl  wastes  that 
include  all  descriptions  at  40  CFR 
261.21  except  for  the  §  261.21(a)(1)  High 
TOC  Ignitable  Liquids  Subcategory 
managed  in  managed  in  CWA/CWA- 
equivalent/Class  I  SDWA  systems. 

Furthermore,  new  pre<-.autionary 
measures  are  being  established  in  the 
LDR  regulations  in  40  CFR  268  to 
prevent  emissions  of  volatile  organic 
constituents  or  violent  reactions  during 
the  process  of  diluting  ignitable  and 


reactive  wastes.  All  are  described  in 
detail  in  subsequent  sections  of  this 
preamble. 

Finally,  the  Agency  is  granting  a 
three-month  national  capacity  variance 
that  extends  the  effective  date  until 
August  9. 1993,  for  persons  affected  by 
this  interim  final  rule,  and  an  additional 
extension  for  those  persons  who  manage 
ignitable  or  corrosive  wastes  and 
dispose  of  tnem  in  Class  V  UIC  wells, 
which  facilities  are  not  performing 
CWA-equivalent  treatment  before 
injection,  that  extends  the  effective  date 
until  February  10, 1994.  These 
extensions  are  necessary  because  the 
Agency  realizes  that  even  where 
sufficient  treatment  capacity  exists,  it 
may  not  be  immediately  available.  See 
section  IV  of  this  preamble  for 
additional  information  on  these  capacity 
extensions. 

III.  Treatment  Standards  for  Ignitable 
and  Corrosive  Wastes 

A.  Overview  of  Treatment  Standards  for 
Ignitable  and  Corrosive  Wastes  Not 
Disposed  in  CWA  or  SDWA  Faciiities  or 
That  Do  Not  Engage  in  CWA-Equivalent 
Treatment  Prior  to  Land  Disposal 

The  Agency  is  promulgating  revised 
treatment  standards  for  certain  ignitable 
(DOOl)  and  corrosive  (D002)  wastes. 
(See  list  of  applicable  waste  streams 
below.)  The  revised  standards  retain  the 
requirement  to  remove  the  hazardous 
characteristic  (i.e..  the  deactivation 
treatment  standard  (DEACT)  remains 
applicable):  it  also  requires  that  the 
waste  be  treated  so  that  each  underlying 
hazardous  constituent  in  the  waste 
meets  the  same  concentration-based 
treatment  standard  promulgated  for  that 
constituent  in  the  treatment  standards 
for  F039  wastewaters  and 
nonwastewaters.  (F039  is  the  hazardous 
waste  code  for  liquids  that  have 
percolated  through  land  disposed 
wastes  (i.e.,  leachate)  resulting  from  the 
disposal  of  more  than  one  listed 
hazardous  waste.  See  40  CFR  261.31.) 

By  means  of  incorporating  the  F039 
treatment  standards  into  the  treatment 
standards  for  certain  ignitable  (DOOl) 
and  corrosive  (D002)  wastes,  this  rule 
allows  the  Agency  to  address  any  and 
all  of  those  constituents  regulated 
elsewhere  in  the  Land  Disposal 
Restrictions  program  with 
concentration-based  treatment 
standards.  Table  III-l  presents  these 
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concentrations  for  the  feeder's 
convenience. 

DOOl— Igniuble  Liquids  based  on 

261.21(a)(1)— Wastewaters. 
DOOl— Ignitable  Liquids  based  on 

261.21(aMl)— Low  TOC  Ignitable  Liquids 

Subcategory— Less  than  10%  ttMal 

organic  carbon  (Nonwastewafers). 
DOOl— Ignitable  Reactives  based  on 

261.21(a)(2)  (Nonwastewatars). 
DOOl — Ignitable  Compressed  Cases  based  on 

261.21(a)(3)  (Nonwastewaters). 
DOOl— Oxidizers  bosMl  oo  261.21(a)(4) 

(Wastewaters  and  Nonwastewatars). 
D002 — Add  Subcategory  based  on 
j        261.22(aMl)  with  Ph  less  than  or  equal  fo 

2  (Wastewaters  and  Nonwastewatars). 
12— Alkaline  Subcategory  based  on 

261.22(a)(1)  with  Ph  greater  than  or 

equal  to  12.5  (Wastewaters  and 

Non  wastewaters). 
D002 — Other  Corrosives  based  on 

261.22(a)f2)  (Wastewaters  and 

Nonwastewaters). 

3.  The  Basis  of  the  Numerical 
Treatment  Standards 

While  the  Court  agreed  that 
deactivation  by  any  means  to  remove 
the  characteristic  property  normally  was 
appropriate  treatment,  the  Covrt  held 
that  because  hazardous  constituents 
could  be  present  in  these  wastes  at 
concentrations  of  concern,  the 
deactivation  standard  alone  did  not 
fully  comply  with  RCRA  section 
i30O4(m).  Consequently.  EPA  is  now 
promulgating  a  treatment  standard  that 
retains  the  requirement  of  deactivation 
to  remove  the  hazardous  characteristic 
i(i.e..  DEACT)  and  that  also  sets 
bumerical  treatment  standards  for  the 
hazardous  constituents  that  may  be 
present  in  DOOl  and  D002  wastes.  The 
numerical  treatment  standards  for 
drganics  are  established  based  on 
whether  the  residues  are  wastewaters 
[with  total  limits  expressed  in  mg/L)  or 
hon wastewaters  (with  total  limits 
expressed  in  mg/Kg).  The  numerical 
treatment  standards  for  metals  are 
established  based  on  whether  the 
residues  are  wastewaters  (with  total 
limits  expressed  in  mg/L)  or 
honwastewaters  (with  TCLP  limi's 
expressed  in  mg/L).  Constituent-specific 
concentration  limits  allow  a  certain 
degree  of  freedom  in  selecting  the  most 
effective,  practical  and  economical 
means  of  achieving  compliance  through 
treatment  and/or  waste  minimization. 

The  Agency  has  already  promulgated 
numerical  treatment  standards  for 
organics  that  EPA  believes  are 
achievable  for  most  RCRA  hazardous 
wastes.  The  Third  Third  final  rule, 
ailong  with  revisions  promulgated  on 
August  18, 1992  (57  PR  37203-37206). 
established  numerical  treatment 
.<48ndards  for  organics  that  were 


essentially  applied  universally  to  most 
RCRA  waste  codes.  The  treatment 
standards  promulgated  in  today's  rule 
for  DOOl  and  D002  wastes  are  based  on 
a  transfer  of  these  same  treatment  data 
and  are  represented  by  the  existing 
standards  for  F039.  As  such,  the  new 
standards  for  DOOl  and  D002  wastes  are 
essentially  a  compilation  of  all  earlier 
treatment  standaids  and  include 
virtually  every  RCRA  hazardous 
constituent  that  can  be  routinely 
analyzed  by  existing  analytical  methods, 
(i.e.  a  set  of  approximately  200 
constituents).^  Table  III-l  at  the  end  of 
this  section  tabulates  these  wastewater 
and  nonwastewater  numerical 
standards. 

EPA  evaluated  treatability  data  for 
nonwastewaters  and  wastewaters  that 
are  currently  available  for  eacli 
hazardous  constituent.  The  resulting  set 
of  treatment  standards  reflect  EPAs 
preference  for  data  from  full-scale 
operations  over  data  from  pilot-  or 
bench-scale  units,  and  for  processes 
treating  high  concentration,  difficult-to- 
treat  wastes.  The  Final  BOAT 
Background  Docun>ent  for  U  and  P 
Wastes  and  Muhisource  Leachate. 
Volumes  A  and  C,  explain  on  a 
constituent-by-constituent  basis  how 
each  wastewater  and  nonwastewater 
standard,  respectively,  was  calculated. 

EPA  developed  the  wastewater 
treatment  standards  using  constituent- 
specific  data  from  treatn»ent  of  both 
RCRA  and  non-RCRA  wastewaters. 
These  performance  data  were  from  three 
major  sources:  (1)  Industrial  waste 
treatment  data  generated  by  the  Office  of 
Water  in  the  Effluent  Guidelines 
developnient  effort;  (2)  data  from  EPA's 
Office  of  Research  and  Development 
Wastewater  Treatment  Database,  a 
compilation  of  treatability  research 
results  reported  in  the  technical 
literature:  and.  (3)  industry-generated 
data  submitted  to  EPA  for  the  purpose 
of  providing  data  for  the  Third  Third 
rule.  Activated  sludge  and  other  forms 
of  biological  treatment  were  the 
technologies  most  frequently  used  as  the 
basis  of  the  treatment  standards  for 
organic  constituents.  Granulated  and 
powdered  activated  carbon,  steam  and 
air  stripping,  and  wet-air  and  chemical 
oxidation  were  also  utilized  to  establish 
standards  for  certain  organics. 
Standards  for  metals  were  generally 
based  on  lime  precipitation  followed  by 
sedimentation  and  filtration. 


'  W^ile  the  .Agency  is  establishing  treatmeni 
standards  for  approximalety  200  haxanloos 
con.slitu«nu.  as  rftsoissMl  t»l«r  m  this  prtutmble. 
comptianca  with  fho  trasloMix  stuMUtds  will  be 
mM  for  ihoM  Kazardous  caaMtiiMciis  rmsoMbty 
•apKtoti  to  be  pna»nt  »•  Um  tg»>lat>t«  and/or 
corrosiva  watte. 


EPA  developed  the  nonwastewater 
treatment  standards  using  constituent- 
specific  data  from  treatment  of  primarily 
RCRA  wastes.  Most  data  were  from  the 
analysis  of  ash  residues  from  the 
incineration  of  14  different  waste  t)-pes, 

C.  Alternative  Standards  for  Ignitahle 
Wastes 

For  DOOl  wastes.  EPA  is  also 
promulgating  alternative  standards  of 
incineration  (INON).  fuel  substitution 
(FSUBS)  and  recovery  of  organics 
(RORGS).  EPA  previously  promulgated 
these  same  standards  as  BDAT  for  DOOl 
nonwastewaters  in  the  High  TOC 
Ignitable  Liquids  Subcategory. 
Therefore,  this  is  simply  an  extension  of 
an  existing  provision  for  these  methods 
to  serve  as  standards  for  these  wastes 
and  does  not  reflect  any  change  in 
EPA's  preference  for  establishing 
constituent-specific  concentration  levels 
rather  than  treatment  methods  as  the 
LDR  treatment  standards.  Since  low 
TOC  nonwastewaters  and  the  DOOl 
wastewaters  would  necessarily  contain 
lower  concentrations  of  organics  than 
the  DOOl  nonwastewaters  in  the  high 
TOC  Subcategory,  treatment  methods 
based  on  high  temperature  thermal 
destruction  (i.e..  INCIN  and  FSUBS) 
would  be  expected  to  achieve  similar 
performance  for  the  hazardous  organic 
constituents  present  in  these  other  DOOl 
wastes.  Al.so.  while  the  recovery  of 
organics  from  DOOl  wastewaters  that 
necessarily  contain  lower 
concentrations  of  organics  may  be 
technically  more  difficult  and  somewhat 
less  economically  desirable  than 
recovery  from  DOOl  wastes  with  higher 
concentrations  of  organics.  the  Agency 
does  not  want  to  discourage  on-going 
environmentally  sound  recoverj' 
practices  such  as  steam  stripping,  oil- 
water  separation,  and  distillation  that 
are  currently  being  performed. 
Additionally,  all  of  these  specified 
methods  will  remove  the  DOOl 
characteristic  of  ignitability. 

Because  the  emissions  from  thermal 
technologies  are  regulated  under  40  CFR 
part  264.  subpart  O.  or  40  CFR  part  266, 
subpart  H,  and  the  Agency  wants  fo 
encourage  environmentally  sound 
resource  conser\'ation,  the  Agency  finds 
INCIN.  RORGS  and  FSUBS  to  be  " 
acceptable  interim  alternatives  to  the 
numerical  treatment  standards, 
notwithstanding  the  Agency's 
preference  for  nunverical  treatment 
standards.  Therefore  INCIN,  RORGS  and 
FSUBS  are  being  promulgated  in  today's 
rule  as  an  alternative  to  compliance 
with  the  DEACT  plus  numerical 
standards  until  the  Agency  can 
complete  a  more  thorough  investi>;atton 
on  the  need  to  apply  the  numerical 
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standards  to  the  residues.  The  treater  or 
generator  has.  for  the  interim,  the  option 
of  choosing  either  regulatory  alternative. 

There  are  advantages  to  either  means 
of  comphance.  Using  the  specified 
methods  reduces  the  need  for  costly 
compliance  monitoring.  Using  the 
numerical  standards  (along  with 
deactivation  of  the  characteristic]  allows 
more  freedom  in  selecting  treatment 
technologies.  As  a  general  matter,  the 
Agency  heard  in  the  LDR  Evaluation 
Project  Roundtable  meeting  '  held 
January  12-14,  1993,  there  is  a  need  for 
more  efficient  and  meaningful 
monitoring  to  demonstrate  compliance 
with  the  numerical  treatment  standards. 
EPA  is  assessing  broad-based  changes  to 
the  LDR  monitoring  requirements  and 
intends  to  address  this  issue  in 
upcoming  notices  of  proposed 
rulemaking. 

D.  Alternatives  Discussed  in  the 
Supplemental  Information  Feport 

EPA  considered  mandating  the  use  of 
particular  treatment  technologies  (such 
as  those  identified  in  appendix  VI  to 
part  268)  as  a  means  of  regulating  the 
hazardous  constituents  for  all  ignitable, 
corrosive,  and  reactive  (ICR)  wastes. 
This  approach  appears  unnecessarily 
complicated  and  the  Agency  concluded 
it  would  lead  to  unnecessary  and 
potentially  burdensome  controls  and 
governmental  review.  In  many  cases, 
specifying  treatment  methods  would 
require  establishing  surrogate  or 


indicator  parameters  for  compliance 
monitoring  to  ensure  treatment  of  the 
hazardous  constituents.  Then,  all  the 
generators  and  treaters  would  be 
required  to  identify  and  verify  that  the 
surrogate  parameters  were  indeed 
indicators  of  treatment  for  the 
hazardous  constituents  present. 

In  addition,  for  wastes  containing 
both  metal  and  organic  constituents, 
specifying  single  types  of  treatment  does 
not  necessarily  result  in  treatment  of  all 
of  the  constituents  that  are  present. 
While  EPA  could  have  designated  a 
treatment  train,  i.e..  a  specified 
sequence  of  treatment  processes,  as  a 
method  of  treatment,  situations  could 
arise  where  wastes  containing  only  a 
single  type  of  hazardous  constituent 
would,  th^,  be  overregulated  requiring 
unnecessary  and  costly  treatment. 

EPA  also  considered  specifying  the 
methods  that  were  considered  BDAT 
during  the  development  of  the  treatment 
standards  for  each  individual  hazardous 
constituent.  However,  the  above- 
mentioned  problems  with  specifying 
methods  remained  and  new  ones 
appeared;  for  example:  specific  on-site 
technical  and  engineering  decisions, 
including  the  possibility  of  Agency 
review  and  approval  on  the  proper 
sequencing  of  treatment  units  would 
have  been  necessary;  additional 
sequencing  decisions  dependent  upon 
the  types  and  concentrations  of 
hazardous  constituents  present  would 
have  to  have  been  made;  and  whenever 


new  constituents  or  wastes  were 
introduced,  the  sequence  decisions 
would  have  to  be  reviewed  and 
reapproved. 

As  such,  EPA  believes  that 
constituent-specific  numerical  treatment 
standards  ensure  treatment  of  the 
hazardous  constituents  more  efficiently 
(on  a  regulatory  basis)  than  the 
approach  of  mandating  the  use  of 
specific  technologies.  Most  of  the 
commenters  agreed.  Although  the 
alternative  standards.  FSUBS.  INQN 
and  RORGS  are  appropriate  as  interim 
standards  pending  EPA's  subsequent 
development  of  treatment  standards 
reflecting  a  more  thorough  evaluation  of 
these  waste  streams,  they  are  a  special 
case  reflecting  the  need  to  respond 
promptly  to  the  court  by  instituting 
adequate  treatment  standards  for  the 
hazardous  constituents  in  these  wastes. 
Additional  reasons  supporting  the 
FSUBS,  INCIN  and  RORGS  options  are 
discussed  in  section  C  immediately 
preceding  this  section. 

EPA  continues  to  prefer  constituent- 
specific  numerical  treatment  standards 
whenever  possible.  Setting  numerical 
standards  also  provides  for  the 
encouragement  of  innovative 
technologies  and  practices  to  achieve 
these  limits.  This  also  encourages  the 
use  of  source  reduction  techniques  to 
reduce  the  overall  loading  of  hazardous 
constituents  into  these  wastes  as 
alternative  and  cost-effective  means  of 
compliance. 


Table  III-1.— Reguuvted  Constituents  and  Standards 


Constituent 

Acetone  

Acenaphttialene  

Acenaptithene  

Acetonitnle 

Acetophenone  

2-Ac0ty(aminofluoren« 

Acrolein  

Acfytonttrile 

Aklrin  

4-Aminot>tpheny< „ 

Aniline 

Anthracene  

Aramite 

Arockx  1016 

Arockx  1221  

Arociof  1232 

Afoctor  1242 „ 

Arockx  1248 

Arockx  1254 „ 

Arockx  1260 

aJpha-BHC 

t>eta-BHC 


Wastewater  (m^) 


Nonwastewater  (mg^g) 


0.28 

0.059 

0.059 

0.17 

0.010 

0.059 

0.29 

0.24 

0.021 

0.13 

0.810 

0.059 

0.36 

0.013 

0.014 

0.013 

0.017 

0.013 

0.014 

0.014 

0.00014 

0.00014 


'The  LOR  Evaluation  Project  Roundtable  meeting 
was  held  with  EPA  regional  and  State  regulators,  an 
environmental  group,  the  waste  management 
industry,  and  the  regulated  community.  The  main 
intention  of  the  meeting  was  to  provide  these 


persons  an  opportunity  to  comment  on  various 
aspects  of  the  LOR  program,  and  to  offer  suggestions 
on  how  the  program  could  be  improved.  A 
summary  of  the  Roundtable  proceedings  is  available 
in  the  RCRA  Docket,  number  F-92-C02F-S0144. 


160 
3.4 
4.0 

NA 
9.7 

140 

NA 
84 
0.066 

NA 
14 
4.0 

NA 
0.92 
0.92 
0.92 
0.92 
0.92 
1.8 
1.8 
0.066 
0.066 
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Table  Wt-1.— Regulated  Constttuekts  and  Stanoaros— Continued 


Constituent 


dena-BHC  ..„« „ „ 

gamma-BHC 

Benzene  

Benzo  (a)  anthracene 

Benzo  (b)  fluoranthene 

Benzo  (k)  fkjocanthene 

Benzo  (g.h.O  perytene 

Benzo  (a)  pyrene 

Bronxx^htoiTxnethane  

Bronwtorm 

Bromometfwne  (methyl  bromide) 
4-Bromopherty<  phenyl  ether 

n-Butanol  (n-Buty)  alcohol) 

Butyl  benz/  phthalate , 

2-sec-Butyl-4,6-<linJtrophenol 

Carbon  tetrachtoride 

Carbon  disulfide  

Chiordane  

p-Chloroaniline  

Chlorobenzene 

Chlorobenzilate  

2-chk)fo-1.3-butadiene  

Chlorodibromomethane 

Chk)foethar>e 

bls-{2-Chloroethoxy)  methane 

bJs-(2-Ch(ofoothyl)  ether 

Chlorofofm 

b(s-(2-Chloro«opropyl)  ether 

p-Chloro-m-cresol 

Chlofomethane  (methyl  chloride) 

2-Chloronapht)alene _... 

2-Chlorophenol «... 

3-Chloropropene  

Chfysene 

o-Cresd _..., 

Cresol  (mv  and  p-  isomers) _..., 

Cyclohexarx>rw 

1.2-Oibromo-3-Chloropropane 

1.2-Oibromoe««ne  (Ethylene  dibromidB) 

Dibromomefharw  

2.4-Oichlorophenoxyacetic  acid  (2.4-D)  ... 

O.P-ODD  _.... 

P4)-DD0  _ _.... 

O.P-ODE  ..... 

P.P-DOE 

Ofi-DDT _ _.... 

p.p-DOT „ „.... 

Dibenzo(a,h)  anthracene 

Dlbenzo{a,e)pyTBne 

m-Oichlorobenzene 

(>-Oichlorot>enzene  

p-Oichloro6enzene  

Dichlorodjfluoromethane 

1.1-Oichloroelhane  

1.2-Oichloroelharw  

1,1-Oichloroethylene  

trans-1 ,2-Dichtoroethylene  

2,4-Dtchlorophenol  

2.6-Otchlorophenol  „ 

1,2-Dictiloropropane 

cis-1,3-0tchloropropene  

trans-l  ,3-Oichtoropropene 

Dieldrin 

Diethyl  phthatate  

2,4-Dimethy(  phenol  

Dimethyl  phthaiate _.... 

Di-n-butyl  phthalate 

1 ,4-Dinitrobenzene  

4.6-Dinitrocresoi  

2.4-Oinitropher)ol  

2.4-Dtnitrotoluene  _.... 

2.6-Dinitroto<uene  


Wastewater  (mg/l) 


0.023 

0.0017 

0.140 

0.059 

0.055 

0.059 

0.0055 

0.061 

0.35 

0.63 

0.11 

0.055 

5.6 

aoi7 

0.066 
0.057 
0.014 
0.0033 
0.46 
0.057 
0.10 
0.057 
0.057 
0.27 
0.036 
0.033 
0.046 
0.055 
0.018 
0-19 
0.055 
0.044 
0.036 
0.059 
.  0.11 
0.77 
0.36 
0.11 
0.028 
0.11 
0.72 
0.023 
0.023 
0.031 
0.031 
0.0039 
0.0039 
0.055 
0.061 
0.036 
0.088 
0.090 
0.23 
0.059 
0.21 
0.02S 
0.054 
0.044 
0.044 
0.85 
0.036 
0.036 
0.017 
0.20 
0.036 
a047 
0-057 
0.32 
0.28 
0.12 
0.32 
0.55 


Nonwastewater  (mg^g) 


0066 

0.066 
36 

1.2 

3.4 

3.4 

1.5 

8.2 
15 
15 
15 
15 

2.6 

2.5 

5.6 
NA 

013 
16 

5.7 
NA 
NA 
15 

6.0 

72 

7.2 

5.6 

7i 
M 
33 

5.6 

5.7 
28 

e.2 

5.6 
32 

NA 

15 

15 

15 

10 

0.087 
0.087 
0.067 
0.067 
0.087 
0.087 
8^ 

NA 
6.2 
6.2 
t.2 
7.2 
7.2 
7.2 

33 

33 

M 

14 

It 

ie 
It 

ai3 

28 
M 
2t 
2t 

^3 

160 

160 

140 

28 
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Table  III-1.— Regulated  Constituents  and  Standards— Continued 


Constituent 


Wastewater  (mg/l) 


Nonwastewater  (mg/kg) 


D»-n-octyt  phthalate  

D»-n-propylnitrosoamine  

Dtphenyl  anine  

1,2-Diphenyl  hydrazine  

Diphenyinitrosanlne 

1 ,4-Dioxane  

Disulfoton  

EndosuHan  I  

Endosultan  II  

Endosulfan  sulfate 

Endrin  

Endrin  Aldehyde 

Ethyl  acetate  

Ethyl  benzene  

Ethyl  cyanide 

Ethyl  ether  

b«s-(2-Ethylhexyl)  phthalate 

Ethyl  methacrytate 

Ethylene  oxide 

Farnphur 

Fluoranthene  

Fluorene 

Ruorofrichloroniethane  

Heptachlor 

Heptachlor  epoxide  

Hexachlorobenzene  

Hexachlorobutadiene  

Hexachlorocydopentadier)e  

Hexachlcrodibenzo-lurans 

Hexachlofodibenzo-p-dioxins  

Hexachloroethane  

Hexachloropropene 

Indeno  (l,2,3-c,d)  pyrene 

lodomettiane  

Isobutanol „ 

Isodrin 

Isosafrole 

Kepone  

Methacrylonitrite  

Mettianol 

Methapyrilene 

Methoxychlor 

3-Methylcholanthrer»e 

4,4-Met1hylene-Bis-{2-chk)roafMlir)e) 

Methylene  chlonde  

Methyl  ethyl  l<etor>e  

Methyl  isobutyl  ketone 

Methyl  methacrylate  

Methyl  mettiansullorMite  

Methyl  parathion 

Naphthlalene  

2-Naphthylamine  

p-Nitroaniline  

Nitrobenzene  

5-Nttro-o-toluidine _ 

4-Nitrophenol  

N-NitrosodiethylanfiJne  

N-Nitrosodimethylamine  

N-Nitroso-di-rvbtrtylamir>e 

N-Nitrosomethylethylamine  

N-NitrosofTxxpholir^e  

N-Nitrosopipendine 

N-Nitrosopyrrolidine 

Parathion  

Pentachkxobenzene  

Pentachkxodit)enzo-turans  

Pentachlorodibenzo-p-dioxins 

Pentachtoronitrobe(uer>e  

Pentachloropherx}!  

Phenacetin  

Phenanthrene 

Pt>er>ol  


0.017 

0.40 

0.S2 

0.067 

0.40 

0.12 

0.017 

0.023 

0.029 

0.029 

0.0028 

0.025 

0.34 

0.057 

0.24 

0.12 

0.28 

0.14 

0.12 

0.017 

0.068 

0.059 

0.020 

0.0012 

0.016 

0.055 

0.055 

0.057 

0.000063 

0.000063 

0.055 

0.035 

0.0055 

0.19 

5.6 

0.021 

0.081 

0.0011 

0.24 

5.6 

0.081 

0.25 

0.0055 

0.50 

0.089 

0.28 

0.14 

0.14 

0.018 

0.014 

0.059 

0.52 

0.028 

0.068 

0.32 

0.12 

0.40 

0.40 

0.040 

0.040 

0.040 

0.013 

0.013 

0.014 

0.055 

0.000063 

0.000063 

0.055 

0.089 

0.081 

0.059 

0.039 


28 
14 
NA 
NA 
NA 
170 

6.2 

0.066 

0.13 

0.13 

0.13 

0.13 
33 

6.0 
360 
160 
28 
160 
NA 
15 

8.2 

4.0 
33 

0.066 

0.066 
37 
28 

3.6 

0.001 

0.001 
28 
28 

8.2 
65 
170 

0.066 

2.6 

0.13 
84 
NA 

1.5 

0.18 
15 
35 
33 
36 
33 
160 
NA 

4.6 

3.1 
NA 
28 
14 
28 
29 
28 
NA 
17 

2.3 

2.3 
35 
35 

4.6 
37 

0.001 

0.001 

4.8 

7.4 
16 

3.1 

6.2 
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Table  III-1.— Regulated  CONsmruENTS  and  Standards— Continued 


Constituant 


Pttorato 

Phlhalic  anydride 

Pronamide . 

Pyrene  

Pyridine  

Safrote  „ 

Silvex  (2,4.5-TP) 

2.4,5-T  

1,2.4.5-Tetrachlofot)en2ene  

TetrachlorodJbenzo-furans 

TatrachlofOdibenzo-p-dkJxins  

1 J  ,1  ^-Tetrachloroethane  

1.1.2,2-Tetrachtoroethane  

TatracWoroethytene 

2.3.4.6-Tetrachlorophenol  

Toluene  „ 

Toxaphene  _ 

1.2,4-TricNorot)enzene  

1,1.1  -Trichtofoethane  

1 . 1 .2-Trichloroethane  

Trichloroettiytene  

2,4,5-Tr1chloropheno( 

2,4,6-Tnchloropf>6no< „ 

1,2,3-Trichloropropane  

1.1.2-Trichloro-1,2,2-trifluoroethane 
Tris(2,3,-dibromopropyl)  phosphate 

\Anyl  chtoride 

Xylene(s)  

Cyanides  (Total) 

Cyanides  (Amenable) 

Fkioride  

Sulfide  

Antimony  

Arsenic  _ 

Barium  

Beryllium 

Cadmium 

ChromiumfTotal)  

Capper 

Lead  

Mercury  

Ntekel 

Selenium 

Silver  „ 

Thallium 

Vanadium 

ZhK 


Wastewater  (mg/l) 


0.021 

0.068 

0.093 

0.067 

0.014 

0.081 

0.72 

0.72 

0.055 

0.000063 

0.000063 

0.057 

0.057 

0.056 

0.030 

0.080 

0.0095 

0.055 

0.054 

0.054 

0.054 

0.18 

0.035 

0.85 

0.057 

0.11 

0.27 

0.32 

1.2 

0.86 
35 
14 

1.9 

1.4 

1.2' 

0.82 

0.20 

0.37 

1.3 

0.28 

0.15 

0.55 

0.82 

0.29 

1.4 

0.042 

1.0 


'These  coTKentrations  are  expressed  In  man  and  are  measured  through  an 
waste  analysis. 


Nonwastewater  (mg/Vg) 

4.6 
NA 
1.5 
8.2 

16 
22 

7.9 
79 

19 

0.001 
0.001 

42 

42 
5.6 

37 

28 
1.3 

19 
5.6 
5.6 
5.6 

37 

37 

28 

28 

NA 

33 

28 
1.8 

NA 

NA 

NA 

'0.23 

'5.0 
*52 

NA 

'0.066 

'5.2 

NA 

'0.51 

'  0.025 

'0.32 

'5.7 

'  0.072 

NA 

NA 
NA 


aruJysis  of  TCLP  extract;  all  others  measured  through  a  total 


E.  Changes  in  Treatability  Group  Are 
Not  a  New  Point  of  Generation  for 
Purposes  of  Today's  Rule 

Treatment  of  a  wastewater  often 
generates  a  nonwastewater  sludge  as 
well  as  a  treated  wastewater.  Similarly, 
incineration  of  a  wastewater  can 
generate  a  nonwastewater  (ash)  as  well 
as  a  wastewater  (scrubber  water) 
residue.  The  issue  under  discussion 
here  is  whether  these  residues  that  are 
difiierent  treatability  groups  require 
further  treatment.  The  Agency  has 
approached  this  issue  differently  for 
listed  and  characteristic  wastes.  Under 
the  "derived-from"  rule,  residues 
generated  from  the  treatment  of  listed 


wastes  are  subsequently  managed  as  the 
listed  waste:  thus  treatment  must 
continue  until  the  UDR  treatment 
standards  are  achieved  as  measured  in 
the  treatment  residue. 

No  derived-from  rule  applies  to 
characteristic  wastes,  however.  In  the 
Third  Third  final  rule,  EPA  stated  that 
for  characteristic  wastes,  each  change  of 
treatability  group  in  a  treatment  train 
marked  a  new  point  of  generation  for 
determining  if  a  characteristic  waste 
was  prohibited  from  land  disposal  (55 
FR  22661-62).  Thus,  if  a  characteristic 
wastewater  were  treated  and  generated 
a  sludge  (a  nonwastewater)  that  did  not 
exhibit  a  characteristic,  the  sludge 
would  not  be  subject  to  any  prohibition. 


This  issue  was  discussed  in  the 
Supplemental  Information  Report 
prepared  for  the  Notice  of  Data 
Availability  published  on  January  19, 
1993  (see  Supplemental  Information 
Report,  pp.  41-2).  It  was  explained  that 
this  principle  made  sense  in  the  context 
of  the  Third  Third  rule  where  the 
treatment  standard  for  most 
characteristic  wastes  was  deactivation. 
Now  that  the  court  has  directed  EPA  to 
set  standards  for  the  underlying 
hazardous  constituents  in  wastes  that 
are  deactivated,  the  Agency  is 
reexamining  this  principle.  EPA 
solicited  comment  in  the  Supplemental 
Information  Report  on  how  much  force 
the  change  of  treatability  group 
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principle  retains  after  the  court's 
opinion 

Several  comraentars  addressed  this 
tsstte  by  saying  that  EPA  should  peaffirm 
its  prior  pronouncements  on  the  rules 
governing  changes  in  treatability  groups. 
Some  suggested  that  if  changes  were 
necessary,  tliey  would  be  better  made  in 
the  context 'Of  changes  in  the  dilution 
provisions  of  40  CFR  268.3.  when  the 
remanded  portions  of  the  court  opinion 
are  considerad  in  the  future. 

On  theot^er  hand,  other  commenters 
argued  that  the  only  way  to  be 
consistent  wHh  the  court's  direction  to 
minimize  threats  to  human  health  and 
the  environment  from  hazardous 
constituents  is  to  apply  BDAT  standards 
to  treatment  residues.  They  said  that 
such  an  approach  would  remove 
subjectivity  and  questions  about 
complianoe  with  the  LDR  treatment 
standards. 

For  wastes  addressed  in  this  interim 
final  rule  and  treated  in  combustion  and 
other  devices,  the  Agency  is  adopting  an 
approach  where  the  LDR  treatment 
standards  attach  at  the  point  of 
generation  of  the  original  ignitable  or 
corrosive  waste.  Residues  that  derive 
from  the  treatment  of  the  original 
ignitable  or  corrosive  waste  would  be 
subject  to  ekher  the  wastewater  or 
nonwastewater  F039  treatment 
standards,  based  on  the  physical  form  of 
the  residue.  (There  is  no  requirenient, 
however,  to  measure  residues  for  DOOl 
waste  when  a  method  of  treatment  has 
been  established  as  an  alternative 
standard  and  that  method  has  been 
used.) 

The  Agency  is  taking  this  approach  in 
today's  rule  in  part  because  of  the 
exigent  need  to  issue  an  emergency  rule, 
and  the  consequent  lack  of  time  to  try 
and  develop  an  alternative.  In  addition, 
EPA  expects  that  combustion  processes 
wHI  be  the  principal  type  of  technology 
utilized  to  comply  with  the  wastes 
affected  by  today's  rule,  and  the 
principal  treatment  residue  left  from 
combustion  treatinent  is  en  ash  (a 
nonwastewater),  leaving  that  ash  as  tiie 
only  logical  thing  to  test  to  determine 
that  the  treatment  s(«tdards  have  been 
satisfied.  To  the  extent  that  an  ignitable 
or  corrosive  wastewater  is  being 
disposed  in  a  land  disposal  unit  that  is 
not  part  oi&  system  regulated  under  the 
C\VA,  a  zero  discharger  that  is  not 
treating  the  wastewater  by  CVVA- 
equivalent  traatment.  or  injecting  in 
other  than  a  Class  I  undarground 
injection  well  system,  this  also  should 
not  be  an  issue  since  the  trBatoient 
standards,  including  those  for  the 
underlying  hazardous  constituents, 
must  be  met  before  the  wastewater  is 
land  disposed. 


EPA  emphasizes  t^  it  is  making  no 
decision,  and  establishing  no  precedent. 
on  the  issue  of  whether  nonwastewater 

such  as  wastewater  treatment  sludges, 
require  further  treatment  when  such 
nonwastewater  residues  are  not 
hazardous  waste  when  they  are 
generated  (see  Supplemental 
Information  Report,  pp.  23-5).  As  a  legal 
matter,  the  court  did  not  directly  decide 
the  issue,  and  the  Agency's  rules 
established  in  the  Third  Third  rule  were 
not  challenged.  In  addition,  the 
effectiveness  of  a  wastewater  treatment 
system  is  most  appropriately 
determined  by  monitoring  the  effluent 
wastewater,  unlike  the  situation  with 
combustion  technology  where  treatment 
of  a  wastewater  or  nonwastewater  is 
most  appropriately  measured  by  testing 
an  ash  (a  nonwastewater). 

F.  Minimize  Threat  Levels 

The  treatment  standards  adopted 
today  are  based  on  the  performance  of 
available  treatment  technologies.  This 
approach  to  establishing  treatment 
standards  was  upheld  in  Htnardoos 
Waste  Treatment  Council  v.  EPA,  886  F. 
2d  355,  361-62  (D.C.  Cir.  1989).  cert, 
denied.  Ill  S.  Ct.  139  (1990)  [HWTC 
III).  The  levels  of  the  treatment 
standards  are,  of  course,  constrained  by 
the  requirement  that  the  standards  not 
be  lower  than  the  level  at  which  threats 
to  human  health  and  the  environment 
are  minimized.  Section  3004(m)(l); 
HWTC  III.  886  F.  2d  at  363;  Third  Third 
Qpin/on,  976  F.  2d  at  14.  It  was  not 
possible  to  develop  such  levels  in 
today's  rule  because  of  the  need  to  issue 
this  as  an  emergency  rule.  However,  the 
Afency  will  continue  to  evaluate 
various  approaches  for  setting  such 
aiinimize  threat  levels  and,  as 
appropriate,  propose  them  in  future 
rulemakings.  The  Agency  solicits 
technical  and  factual  information  that 
could  aid  in  defining  the  minimize 
threat  levels. 

G.  Compliance  Monitoring 
Requirements 

As  aoted  in  the  Supplemental 
Information  Report,  one  concern  with 
implementing  numerical  treatment 
standards  for  the  ignitable  (DOOl)  and 
cofTosrve  (DOOZ)  wastes  is  which 
hazardous  constituents  must  be 
monitored  to  determine  compliance  and 
the  frequency  of  such  monitoring.  The 
treatment  standards  that  are  being 
promulgated  (in  addition  to  the  existing 
deactivatiun  treatment  standard)  lor 
DOOl  wastes  (other  than  the  DOOl  high 
TOC  si^>category.  which  is  unaffected 
by  today's  rule),  and  D002  wastes,  set 
numeiica]  limits  for  over  200 


constituents.  Since  each  facility's 
ignitable  or  corrosive  wastes  likely  will 
contain  only  «  subset  of  these  hazardous 
constituents,  it  seems  uimecessary  and 
wasteful  to  routinely  require  monhoring 
of  all  constituents,  "rherefore. 
compliance  with  the  treatment 
standards  promulgated  in  this  rule  for 
ignitable  and  corrosive  wastes  must  be 
monitored  for  only  for  those  hazardous 
constituents  "teasonably  expected  to  be 
present"  in  the  hazardous  waste. 

The  determinatioB  of  "reasonably 
expected  to  be  present*'  for  compliance 
purposes  may  be  based  on  knowledge  of 
the  Taw  materials  used,  the  process,  and 
potential  reaction  products,  or  the 
results  of  a  one-time  analysis  for  the 
entire  list  of  F039  hazardous 
constituents  that  may  be  present  in  the 
untreated  hazardous  waste.  If  a  one-time 
analysis  of  the  entire  list  of  F039 
hazardous  constitueirts  is  conducted, 
subsequent  analyses  would  be  required 
for  only  those  pollutants  which  would 
reasonably  be  expected  to  be  present  in 
the  waste  as  generated,  hased  on  the 
sampling  and  analysis  results. 

This  approach  is  sinular  to  that 
developed  in  the  Third  Third  final  rule 
for  measuring  compliance  with  multi- 
source  leachate  (F039)  standards  (55  FR 
22620,  22621).  {However,  this  app>roach 
for  determining  which  constituents  are 
present  in  the  waste  is  not  necessarily 
the  approach  that  will  be  taken  in  future 
rulemakings  when  the  remanded  rules 
are  addressed.)  If  the  facility  is 
permitted  under  RCRA,  and  the 
facility's  Waste  Analysts  Plan  requires 
modification  to  accomplish  this,  the 
Plan  may  be  modified  through  a  Class 
1  permit  modification  with  prior 
approval  (See  amendment  to  40  CFR 
270.42  promulgated  as  part  of  today's 
rule.  See  also  55  FR  22621  explaining 
why  it  is  reasonable  to  use  Class  I 
modification  procedures.)  If  the  facility 
is  not  permitted  under  KCRA.  the 
results  of  the  tme-tirae  analysis  for  all 
hazardous  constituents  and  any  other 
relevant  information  should  be  kept  in 
the  facility's  Tiles.  See  40  CFR  268.9, 
26&.7(b)(5l.  and  discussion  at  section  I 
below.  Generators  covered  by  the  rule 
utilizing  S  262.34  tanks  for  treating  the 
wastes  may  also  amend  their  waste 
analysis  plans  prepared  pursuant  to 
§  268.7(a)(4l.  Changes  in  waste 
generation  should  be  documented  in  the 
facility  files;  furthermore,  it  is 
recommended  diat  another  analysis  of 
the  F039  list  of  hazardous  constituents 
be  made.  Commenters  generally 
supported  such  an  approach. 
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H.  Addressing  Potential  VOC  Emissions 
and  Violent  Eeactions  During  Dilution 
oflgnitable  and  Reactive  Wastes 

1.  Potential  VOC  Emissions  During 
Dilution  of  Ignitable  Wastes — 
Background  and  Comments 

The  court  held  that  EPA  must  address 
the  problem  of  VCXI  (volatile  organic 
constituents)  emissions  from  ignitable 
waste  during  dilution.  The  court 
pointed  out  that  the  Agency  had 
initially  proposed  in  the  Third  Third  to 
prohibit  dilution  of  all  ignitable  wastes 
because  of  the  risk  of  VOC  emissions 
during  dilution.  Furthermore,  the  court 
Stated  that  EPA  had  presented 
inadequate  justification  in  the  final  rule 
not  to  control  emissions  during  dilution 
of  ignitable  wastes.  Thus,  in  vacating 
the  standard,  the  court  invited  the 
Agency  to  justify  non-regulation  with 
evidentiary  support  or  require  actions  to 
minimize  the  risk.  976  F.2d  at  17. 

As  was  explained  in  the 
Supplemental  Information  Report,  the 
Agency  has  reconsidered  its  premise  set 
forth  in  the  proposed  Third  Third  rule 
(see  Supplemental  Information  Report, 
pp.  34-5).  In  most  cases,  whatever  the 
risk  of  VOC  emissions  from  ignitable 
wastes  is,  it  is  not  increased  during  the 
dilution  process.  Nor  does  dilution 
normally  pose  a  risk  of  VOC  emission 
greater  than  that  posed  by  other 
methods  of  treating  these  wastes.  In  the 
Supplemental  Information  Report,  the 
Agency  also  pointed  out,  however,  that 
there  are  instances  where  diluting 
certain  wastes  could  cause  exothermic 
reactions  that  would  increase 
volatilization  or  acid  misting.  Id. 
Furthermore,  even  in  situations  where 
emissions  are  not  increased  during  the 
dilution  process,  the  wastewater 
treatment  system  may  still  pose  risks 
due  to  emissions.  EPA  solicited 
comments  on  these  issues. 

A  few  commenters  responded.  The 
Chemical  Manufacturers  Association 
and  others  agreed  with  EPA  that  in  most 
cases  the  risk  of  VOC  emissions  ft-om 
ignitable  wastes  is  not  increased  during 
the  dilution  process.  No  commenter 
disagreed  with  EPA's  tentative 
conclusion. 

2.  Potential  Violent  Reactions  During 
Dilution  of  Reactive  Wastes — 
Background  and  Comments 

In  the  proposed  Third  Third  rule,  EPA 
stated  that  dilution  of  reactive  wastes 
should  not  automatically  be  considered 
a  legitimate  form  of  treatment  (54  FR  at 
48426).  The  preamble  discussion 
indicated  that  most  reactive  wastes 
cannot  be  diluted  without  violent 
reaction,  and  thus  concluded  that 
dilution  is  not  a  viable  management 


alternative  for  these  wastes.  The  Agency 
took  a  different  position  In  the  final  rule 
(i.e.,  many  reactive  wastes  should  be 
diluted  with  some  type  of  liquid,  such 
as  kerosene,  in  the  case  of  water  reactive 
wastes,  in  order  to  safely  transport  such 
wastes  to  incineration  or  chemical 
treatment);  however,  the  court  looked 
primarily  at  the  proposal  in  reaching  its 
conclusion,  saying  that  while  there 
seemed  to  be  no  toxicity  concern  with 
these  wastes,  any  treatment  standard 
written  for  these  wastes  must  curb  the 
risk  of  violent  reaction  during  treatment. 
976  F.  2d  at  18. 

As  was  explained  in  the 
Supplemental  Information  Report, 
because  of  their  very  nature,  reactive 
wastes  are  typically  handled  carefully  to 
avoid  violent  reaction  such  as 
explosion.  It  is  logical  that  workers  are 
very  careful  with  such  wastes  and  take 
precautions  against  any  risk  of  reaction, 
whether  through  dilution  or  other 
practices,  to  protect  their  health  and 
very  life.  Comments  were  solicited  on 
whether  dilution  is  any  more  risky  than 
other  waste  management  practices  for 
reactive  wastes.  Comments  were  also 
solicited  on  other  types  of  controls  that 
may  be  in  place  under  OSHA  and 
Department  of  Transportation 
requirements,  or  even  under  local  fire 
codes,  and  whether  such  controls  may 
be  adequate  to  address  the  potential  for 
violent  reactions  during  dilution. 
Commenters  stated  that  in  any 
situation  where  these  wastes  are 
deactivated  by  reaction  with  water, 
generators  are  already  appropriately 
regulated  under  other  statutes, 
including  the  Bureau  of  Alcohol. 
Tobacco,  and  Firearms  regulations  at  27 
CFR  55.  OSHA  process  safety 
management  standards  at  29  CFR 
1710.119.  and  the  chemical  process 
safety  standards  of  section  304  of  the 
Clean  Air  Act.  In  addition,  comments 
provided  by  members  of  the  Chemical 
Manufacturers  Association  (CMA) 
indicate  that  reactive  wastes  are  not 
commonly  managed  by  dilution,  and 
generators  are  highly  motivated  to 
prevent  explosions  and  fires  by 
concerns  about  employee  and 
community  safety,  business  continuity, 
and  cost.  Other  commenters  pointed 
out,  as  EPA  did  in  the  final  Third  Third 
rule,  that  dilution  of  some  types  of 
reactive  wastes  is  the  best  means  of 
removing  the  reactivity  property  (55  FR 
at  22553). 

3.  Final  Approach 

The  Agency  is  adopting  in  this 
interim  final  rule  an  approach  to 
address  the  potential  for  increased 
emissions  during  the  process  of  dilution 
of  ignitable  wastes  and  for  violent 


reactions  during  dilution  of  reactive 
wastes,  the  two  principal  risks 
potentially  warranting  extra  control. 
The  Agency  is  modifying  40  CFR  268  to 
require  that  the  general  facility 
standards  set  out  at  40  CFR  264.17(b) 
and  265.17(b)  for  permitted  and  interim 
status  facilities  be  met  during  dilution 
of  ignitable  or  reactive  characteristic 
wastes.  These  standards  require  persons 
managing  ignitable  or  reactive  wastes  to 
take  the  necessary  precautions  to 
prevent  reactions  which  generate 
extreme  heat  or  pressure,  fire  or 
explosions,  or  violent  reactions, 
produce  uncontrolled  toxic  mists, 
fumes,  dusts,  or  gases  in  harmful 
concentrations,  or  produce  uncontrolled 
flammable  fumes  or  gases  that  could 
pose  risk  of  fire  or  explosion.  As  noted 
above,  facilities  not  already  subject  to 
these  requirements  should  be  complying 
with  them  by  virtue  of  meeting  OSHA 
requirements,  fire  codes,  or  other  safety- 
related  requirements. 

Dilution  of  reactive  or  ignitable 
wastes  could  take  place  in  wastewater 
treatment  tanks  that  are  presently 
exempt  from  subtitle  C  regulation 
pursuant  to  §§  264.1(g)(6)  and 
265.1(c)(10).  We  are  making  this 
exemption  contingent  on  satisfying  the 
performance  standard  in  §264.17(b)(and 
265.17(b)).  This  obviousiy  does  not 
mean  that  such  units  become  subject  to 
any  other  type  of  subtitle  C  standard. 
Nor  does  it  mean  that  these  units 
necessarily  lose  their  subtitle  C-exempt 
status  in  the  unlikely  event  of  an 
explosion  due  to  lack  of  precautions 
when  diluting  ignitable  or  reactive 
wastes.  It  only  means  that  owners  and 
operators  of  such  units  must  take 
precautions  when  they  use  them  to 
dilute  ignitable  and  reactive  wastes.  In 
addition,  because  the  Agency  believes 
that  almost  all  facilities  managing  these 
wastes  in  exempt  tanks  will  take  (and 
are  already  taking)  proper  precautions, 
and  becau.se  it  will  ordinarily  be  readily 
apparent  when  such  precautions  are  not 
taken,  EPA  is  taking  the  unusual  step  of 
not  adopting  any  type  of  recordkeeping 
requirement  to  document  compliance 
with  this  new  requirement. 

/.  Notification  Requirements 

1.  Constituents  To  Be  Included  on  the 
LDR  Notification 

EPA  solicited  comment  in  the 
Supplemental  Information  Report  on 
how  to  limit  the  underlying  hazardous 
constituents  to  be  monitored  (and  thus, 
the  ones  required  to  be  reported  on  the 
LDR  notifications)  (see  Supplemental 
Information  Report,  pp.  8-10). 
Commenters  on  this  issue  generally  said 
that  the  regulated  community  should 
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only  be  raquirad  to  addraat  those 
constituents  which  are  ia  the  ignitable 
or  corrosive  wesles  as  generated,  phor 
to  any  sofasequent  loixiji^  with  other 
wastes,  and  the  generators  should 
monitor  only  for  those  hazardous 
constituents  r«asaaably  axpected  to  be 
present  in  the  l/C  waste.  This  is  the 
approach  being  adopted  for  this  intarim 
final  rule  (see  section  III.C  above].  The 
determination  of  which  underlying 
hazardous  constituents  are  in  the  waste 
may  be  made  based  on  a  one-tioie 
analysis  of  the  waste  to  determine 
which  of  the  F039  hazardous 
constituents  are  present,  or  it  may  be 
made  based  on  knowledge  of  what 
constituents  are  reasonably  expected  to 
be  present  in  the  waste.  Supporting 
documentation  for  the  determination 
must  be  kept  in  the  generator's  on-site 
files.  This  approach  for  determining 
which  constituents  are  present  in  the 
waste  is  not  necessarily  the  approach 
that  will  be  taken  in  future  rulemakings 
when  the  remanded  rules  are  addressed. 

2.  Manageraent  in  Subtitle  C — Regukted 
Facilities 

The  Agency  has  information  that 
many  of  the  ignrtable  and  corrosive 
wastes  that  are  not  managed  in  CWA  or 
SDWA  systems  are  being  treated  in 
hazardous  waste  management  units 
(primarily  incinerators)  subject  to  RCRA 
subtitle  C.  In  such  a  case,  the 
notification,  certification,  and 
recordkeeping  requirements  set  out  in 
40  CFR  268.7  apply  This  means, 
generally,  that  a  notiFication  would  be 
prepared  for  each  waste  shipment  sent 
torn  the  generator  to  the  treatment 
facility,  in  the  same  manner  that  such 
paperwork  follows  a  listed  waste  from 
"cradle  to  grave."  Once  the  waste  is  no 
longer  hazardous,  however,  the  only 
furtner  recordkeeping  and 
documentation  required  is  set  out  in  40 
CFR  268.9.  Section  268.9  requires  that 
the  generator/treater  (including 
geiMrators  who  treat,  see  51  FR  at 
40598.  November  7,  1986)  prepare  a 
one-time  notification  which  is  sent  to 
the  EPA  Region  or  authorized  state  and 
also  kept  in  the  generator  or  treater's 
files.  The  notification  roust  include  the 
name  and  address  of  the  subtitle  D 
facility  receiving  a  waste  shipment,  a 
description  of  the  waste  initially 
generated,  and  the  treatment  standard  to 
which  the  waste  is  subject  (see  §  268.9 
(d).  as  amended  at  57  FR  at  37271  (Aug. 
18,  1992]).  For  wastes  covered  by 
today's  rule,  these  trsatxnant  standards 
would  be  the  numerical  standards  for 
ignitable  and  corrosive  wastes.  These 
treaters  must  certify  that  they  are 
familiar  with  the  treatment  process  used 
at  their  facility  and  that  the  process  can 


successfully  tieet  the  wrasle  to  meet  tlae 
treatment  standards  without 
impennissibU  dilution.  See 
§  268.7{bH5).  which  applies  to  persons 
who  treat  formerly  characteristic  wastes 
(see  §  268.9(d)(2)].  The  Agency  believes 
that,  normally,  at  least  some  waste 
analysis  is  needed  to  make  a  good  faith 
showing  for  the  treatment  standards  in 
today's  rule,  given  the  number  of 
hazardous  constituents  covered  by  those 
standards. 

It  is  important  to  state  that  in  addition 
to  other  waste  codes  that  are  currently 
required  to  be  included  on  notifications 
under  §  268.7,  generators  of  ignitable 
and  corrosive  wastes  that  are  managed 
in  non-CWA/non-CWA-equivalent/non- 
Class  I  SOWA  systems  must  identify'  the 
underlying  hazardous  constituents  (as 
defined  in  §  268.2]  along  with  the 
corresponding  constituent  treatment 
standards.'' 

3.  Management  of  Deactivated  Ignitable 
or  Corrosive  Wastes  at  a  Sxibtitle  D 
Waste  Management  Facility 

In  certain  cases,  a  generator,  after 
removing  the  characteristic,  may  send 
the  deactivated  ignitable  and  corrosive 
waste  off-site  to  a  subtitle  D  waste 
treatment  facility  for  treatment  to 
address  the  underlying  hazardous 
constituents.  Such  a  situation  points  out 
a  gap  in  the  current  regulations. 
Although  the  initial  generator  of  the 
waste  would  have  to  comply  with 
§  268.9  as  explained  above,  there  is  no 
current  requirement  that  the  generator 
notify  a  subtitle  D  nonhazardous  waste 
treater  of  what  the  treatment  standards 
are,  or  for  the  subtitle  D  treater  to  verify 
compliance  with  those  standards  or  to 
notify  the  ultimate  disposal  facility  as  to 
what  the  standards  are.  The  Agency  is 
aware  that  these  are  deficiencies  in  the 
notification,  certification,  and 
recordkeeping  requirements  in  this 
interim  final  rule  as  they  pertain  to 
nonhazardous  waste  (non-subtitle  C) 
treatment  facilities. 

EPA  is  not  creating  new  requirements 
in  this  rule  to  redress  these  deficiencies 
because  the  Agency  believes  it  is 
unlikely  that  decharacterized  ignitable 
and  corrosive  wastes  would  be  treated 
sequentially  at  different  facilities.  (In 
addition,  the  same  problem  already 
exists  for  other  Third  Third  wastes.  See 
55  FR  at  22663,  column  1.)  It  seems 


'An  important  iuuethat  was  discussed  at  the 
January  lJ-14.  1993.  LDR  Evaluation  Pro|«ict 
Roundtable  meeting  was  the  notification/ 
recordkeeping  requirements  thai  are  curreirtly  in 
place.  Today's  niW  adds  cartain  rsquiremenb  to  the 
existing  notification/recordkeeping  system.  In 
response  to  the  concerns  expressed  tjy  Roundtable 
participants.  hoM«ever.  the  AgeiKry  will  examine  all 
the  BoUrication/racordkeeping  requirements  of  the 
program  to  see  if  they  can  be  simplified. 


much  more  likely  that  generators  that 
must  sand  tiieir  wtaste  off-«ite  will  send 
it  to  a  subtitle-C  hazardous  waste 
management  facility  to  have  both  the 
characteri.'rtic  property  removed  and  to 
treat  the  underlying  hazardous 
constituents.  Generators  who 
decharacteriae  their  ignitable  waste  on- 
site  may  also  be  equipped  to  treat  the 
waste  to  meet  the  treatment  standards 
for  the  underlying  hazardous 
constituents.  The  Agency  soficrts 
comment,  howe\"eT,  on  %vhetber 
generators  will  send  their 
decharacterized  wastes  to  a 
nonhazardous  waste  treatment  facility 
for  treatment  of  underlying  hazardous 
constituents.  If  so,  additional  comments 
are  solicited  on  what  requirements 
should  be  imprased  on  the  generator  and 
on  the  nonhazardous  waste  treater  to 
adequately  document  "cradle  to  grave" 
waste  management  or  on  whether 
existing  Hability  and  contractual 
agreements  will  lead  the  treater  to 
obtain  complete  information  about  each 
waste  shipment.  For  example,  if  EPA 
determines  that  additional  federal 
regulation  is  necessary,  one  option  that 
EPA  is  considering  is  to  reqirire  a 
generator  that  decharacterizes  an 
ignitable  or  corrosive  waste  and  sends  it 
off-site  to  a  nonhazardous  waste  facility 
for  treatment  of  the  underlying 
hazardous  constituents  to  provide  a 
notification  (see  40  CFR  268.7(a))  to 
inform  the  treater  of  the  imderlying 
hazardous  constituents  in  the  waste  and 
the  applicable  treatment  standards  that 
must  be  met.  Once  the  w^aste  is  treated 
to  meet  the  treatment  standards  for  the 
underlying  hazardous  constituents,  the 
nonhazardous  waste  treater  would 
pro%'ide  a  one-time  notification  and 
certification  to  the  EPA  Region  or 
Authorized  state  (see  40  CFR  268.9,  as 
amended  on  August  18. 1992,  57  FR 
37194).  This  would  inchide  a 
recordkeeping  requirement  that  a  copy 
of  the  notification  and  certification  be 
maintained  in  the  facility's  files. 
Comments  are  solicited  on  such  an 
approach. 

The  disposer  of  a  waste  that  was 
hazardous  at  the  point  of  generation  and 
prohibited  from  land  disposal  has  the 
ultimate  responsibiHty  for  land 
disposing  only  wastes  that  meet  LDR 
treatment  standards  (see  §  268.37  in  this 
interim  final  rule  which  implements  the 
RCRA  section  3004(g)(5)  prohibition). 
This  applies  to  both  subtitle  C  and 
subtitle  D  disposers.  The  Agency 
assumes  that  the  nonhazardous  waste 
treater  is  also  likely  to  be  the  disposer 
of  the  waste.  Therefore,  EPA 
recommends  that  genecatorB  provide  to 
the  nonhazardous  weste  treater 
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information  on  what  underlying 
hazardous  constituents  are  present  in 
the  decharacterized  waste,  along  with 
the  treatment  standards.  Furthermore, 
the  nonhazardous  treater  may  want  to 
ask  the  generator  for  such  information 
as  a  condition  of  doing  business, 
particularly  if  they  are  also  disposing 
the  waste  and  so  are  responsible  for 
meeting  the  LOR  treatment  standards 
before  disposal. 

/.  De  Minimis  Losses  of  Characteristic 
Materials  Are  Not  Prohibited 

1.  De  Minimis  Losses  of  Ignitabie 
(13001),  or  Corrosive  (D002)  Commercial 
Chemical  Products  or  Chemical 
Intermediates  Containing  Underlying 
,  Hazardous  Constituents 

Another  issue  demanding  attention  as 
a  result  of  the  court's  opinion  is  that  of 
the  status  of  de  minimis  losses  to 
wastewater  treatment  systems  of 
commercial  chemical  products  or 
chemical  intermediates  that  are 
ignitabie  (DOOl).  or  corrosive  (D002). 
and  that  contain  underlying  hazardous 
constituents. 

The  Supplemental  Information  Report 
discussed  whether  an  approach  similar 
to  the  mixture  rule  exception  in  40  CFR 
261.3{a)(iv)(D)  should  apply  to  these  de 
minimis  losses.  The  Agency  stated  that 
it  would  seem  incongruous  for  minor 
leaks  of  an  acid  to  a  wastewater 
treatment  system,  which  leaks  are 
inevitable  as  a  practical  matter  and  can 
most  responsibly  be  handled  by 
management  in  the  plant's  wastewater 
treatment  system  (46  FR  56583,  Nov.  17. 
1981).  to  potentially  trigger  all  of  the 
potential  consequences  of  the  Third 
Third  opinion  (see  Supplemental 
Information  Report,  pp.  39-40). 
Moreover,  this  result  would  be  more 
I  stringent  than  for  de  minimis  losses  of 
I  listed  wastes  (which  tend  to  be  more 
concentrated,  976  F.  2d  at  30),  since  the 
mixture  rule  does  not  apply  to  such 
losses.  The  Agency  stated  hirther  that  it 
did  not  believe  that  the  court  considered 
this  type  of  incidental  loss  when  writing 
its  opinion. 

i     Commenters  supported  the  approach 
I  discussed  in  the  Supplemental 
I  Information  Report.  Therefore,  for  the 
reasons  stated  in  the  Report,  the  Agency 
is  promulgating  an  approach  whereby 
de  minimis  losses  to  wastewater 
treatment  systems  of  ignitabie  (DOOl),  or 
corrosive  (D002)  commercial  chemical 
I  products  or  chemical  intermediates 
'Containing  underlying  hazardous 
constituents  are  not  considered  to  be 
prohibited  wastes.  De  minimis  is 
defined  as  losses  from  normal  material 
jhandling  operations  (e.g.  spills  from  the 
^unloading  or  transfer  of  materials  from 


bins  or  other  containers,  leaks  from 
pipes,  valves  or  other  devices  used  to 
transfer  materials):  minor  leaks  of 
process  equipment,  storage  tanks  or 
containers;  leaks  from  well-maintained 
pump  packings  and  seals:  sample 
purgings;  and  relief  device  discharges. 

2.  Wastewaters  From  Laboratory 
Operations 

The  Agency  also  soUdted  comments 
on  whether  the  exclusion  for 
wastewaters  from  laboratory  operations 
presently  applicable  to  listeid 
wastewaters  (see  40  CFR 
261.3(a)(2)(iv)(E))  should  also  apply  to 
ignitabie  and  corrosive  wastes  covered 
by  this  interim  final  rule.  As  stated  in 
the  Supplemental  Information  Report,  it 
seems  logical  that  this  same  type  of 
exception  is  needed  for  ignitabie  and 
corrosive  wastes.  The  mixture  rule 
exception  for  listed  wastes  has  not  been 
seriously  questioned  since  it  was 
adopted  in  1981,  and  these 
characteristic  wastes  will  typically 
contain  lower  concentrations  of 
hazardous  constituents  than  listed 
wastes.  CF.  978  F.  2d  at  29-30.  Thus, 
the  Agency  believes,  afortiorari,  that 
the  same  exception  should  app!y  for 
these  characteristic  laboratory  wastes. 
Commenters  on  this  issue  all  favored 
such  an  approach. 

The  Agency,  therefore,  is 
promulgating  in  40  CFR  268.1  an 
exclusion  that  says  that  land  disposal 
prohibitions  do  not  apply  to  ignitabie 
and  corrosive  laboratory  wastes  that  are 
commingled  with  other  plant 
wastewaters  under  designated 
circumstances:  ignitabie  and  corrosive 
laboratory  wastes  containing  underlying 
hazardous  constituents  from  laboratory 
operations,  that  are  mixed  with  other 
plant  wastewaters  at  facilities  whose 
ultimate  discharge  is  subject  to 
regulation  under  the  CWA  (including 
wastewaters  at  facilities  which  have 
eliminated  the  discharge  of  wa'rtewater), 
provided  that  the  annualized  flow  of 
laboratory  wastewater  into  the  facility's 
headwork  does  not  exceed  one  percent, 
or  provided  thai  the  wastes'  combined 
annualized  average  concentration  does 
not  exceed  one  part  per  million  in  the 
facility's  headwork  (the  same  condition 
that  apolies  to  the  existing  exemption  in 
40CFR261.3(a)(2)(iv)(E)). 

K.  Status  of  Impoundments  and 
Landfills  Receiving  Decharacterized 
Ignitabie  and  Corrosive  Wastes  Subject 
to  a  Capacity  Variance 

Although  prohibited  wastes  that  are 
subject  to  a  national  capacity  variance 
that  are  going  to  be  disposed  in  landfills 
or  surface  impoundments  can  ordinarily 
only  be  disposed  in  landfills  and 


impoundments  that  satisfy  minimum 
technology  requirements  (MTR) 
(§  268.5(h)(2)).  this  does  not  apply  to 
decharacterized  prohibited  wastes 
subject  to  a  capacity  variance  that  are 
disposed  in  subtitle  D  units.  As  the 
Agency  explained  in  the  Third  Third 
rule,  the  MTR  only  apply  to  subtitle  C 
units,  and  consequently  do  not  apply  to 
subtitle  D  landfills  and  impoundments 
receiving  decharacterized  wastes.  55  FR 
at  22664. 

rv.  Capacity  Determinationa 

This  section  presents  the  capacity 
analysis  for  ignitabie  (DOOl  or  I  wastes) 
and  corrosive  wastes  (E>002  or  C  wastes) 
for  which  the  deactivation  PEACT) 
treatment  standards  promulgated  in  the 
Third  Third  rule  were  vacated  by  the 
court  and  for  which  new  treatment 
standards  are  being  promulgated  today. 

A  Data  Sources  and  Limitations 

In  conducting  this  analysis,  EPA 
became  aware  of  several  limitations  in 
its  data.  First,  data  from  the  1989 
Biennial  Report  reflect  generation  and 
management  of  IC  wastes  prior  to  the 
Third  Third  rule  coming  into  effect. 
Second,  the  quantities  of  wastes  finm 
the  1989  Biennial  Reporting  System 
(BRS)  may  be  underestimated  if 
disposed  wastes  were  diluted  very 
shortly  after  generation  and  not  reported 
in  the  survey  (commenters  have  noted 
that  these  wastes  have  not  generally 
been  considered  IC  wastes).  Third,  data 
on  constituent  concentrations  in  waste 
streams  and  in  the  residuals  from  the 
treatment  of  IC  wastes  are  very  limited 
Finally,  while  the  Agency  expects  that 
much  of  the  unreported  diluted  IC 
wastes  are  disposed  in  CWA  and 
SDWA-regulated  systems,  the  Agency 
has  very  little  information  on 
unreported  quantities  of  IC  wastes 
affected  by  this  rule. 

In  addition,  the  Agency  is 
promulgating  alternative  treatment 
standards  expressed  as  required 
methods  of  treatment  (incineration,  fuel 
sub.stitution.  and  solvent  recover)')  for 
DOOl  wastes.  These  methods  are  the 
same  as  those  promulgated  in  a  previous 
rule  for  the  DOOl  High  TOC  subcategory 
In  the  Third  Third  rule  capacity 
analysis,  EPA  assigned  the  entire 
volume  of  DOOl  ignitabie  liquid 
nonwastewaters  to  incineration  (both 
high  TOC  and  low  TOC)  (55  FR  22635) 
because  these  categories  could  not  be 
distinguished  in  available  data.  For  this 
analysis,  EPA  is  able  to  distinguish 
between  liquid  and  sohd 
nonwastewate-s  using  BRS  data. 
However,  the  Agency  is  still  unable  to 
distinguish  between  high  and  low  TOC 
DOOl  ignitabie  liquid  nonwastewaters. 
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Therefore,  by  assigning  the  entire 
quantity  of  DOOl  ignitable  liquid 
nonwastewaters  subject  to  this  rule  to 
the  DOOl  wastes  covered  by  this  rule, 
the  Agency  may  be  overestimating  the 
required  capacity  for  these  wastes. 

B.  Comments  on  Capacity  From  the 
Notice  of  Data  Availability 

EPA  has  received  approximately  60 
public  comments  on  tne  Supplemental 
Information  Report  prepared  for  the 
Notice  of  Data  Availability.  Of  these,  40 
commenters  dealt  with  capacity  issues 
raised  in  the  Supplemental  Information 
Report.  However,  few  commenters 
addressed  issues  related  to  the  wastes 
covered  in  this  rule  (i.e.,  deactivated 
wastes  whose  discharges  are  not 
regulated  under  CWA.  CWA- 
equivalence,  or  Class  I SDVVA). 

Many  commenters  expressed  the  need 
for  a  capacity  variance  for  wastewater 
treatment  systems  in  which  IC  wastes 
are  deactivated.  As  discussed  above,  the 
Agency  will  address  IC  wastes  managed 
in  CWA/SDWA  systems  in  future 
rulemakings  and  will  make  variance 
determinations  at  that  time. 

Some  commenters  (e.g.,  Texaco.  Ethyl 
Corporation)  expressed  concern  that  the 
imftact  of  this  rule  on  Class  V  injection 
wells  will  have  significant  economic 
and  capacity  impacts.  Several 
commenters  (e.g.,  CMA,  PMA.  Dupont) 
confirmed  that  the  Biennial  Report 
Survey  is  Hkely  to  imderestimate  the 
number  of  focilities  and  quantities  of 
wastes  potentially  affected  by  this  rule 
because  many  res|}ondents  did  not 
report  wastes  managed  in  non- 
hazardous  systems. 

C.  Methodology  and  Analysis 

In  conducting  its  capacity  analysis  for 
this  rule,  the  Agency  relied  primarily  on 
data  from  the  1989  Biennial  Reporting 
System  (BRS),  comments  to  the  Notice 
of  Data  Availability  and  discussions 
%vith  EPA  regional  and  state  officials  as 


well  as  other  knowledgeable  persons. 
The  IC  wastes  potentially  affected  by 
this  rule  are  deactivated  wastes  that  are 
not  disposed  of  in  CWA  centralized 
wastewater  treatment  systems  involving 
impoundments  or  injected  in  SDWA- 
permitted  Class  I  deepwells,  or  zero 
discharge  facilities  performing  CWA 
equivalent  treatment  of  IC  wastes  before 
final  disposal  of  those  wastes.  EPA's 
capacity  analysis  thus  focused  on 
treatment  and  treatment  residuals  of  IC 
wastes  that  may  not  meet  the  standards 
promulgated  in  today's  rule,  which 
wastes  are  currently  being  deactivated 
in  systems  that  are  not  regulated  under 
the  types  of  CWA.  SDWA,  or  CWA- 
equivalent  systems  described  above. 

1.  Treatment  and  Treatment  Residuals 

Treatment  and  residuals  from  the 
treatment  of  IC  wastes  may  be  affected 
by  today's  rule  and  require  additional 
treatment.  Tables  IV-1  and  IV-2  show 
the  quantities  of  DOOl  and  D002  wastes 
going  to  on-  and  off-site  incineration, 
reuse  as  fuel,  stabilization  systems, 
solvent  recovery  and  evaporation, 
according  to  the  1989  Biennial  Report. 
These  tables  are  organized  to  show  the 
quantities  of  wastes  potentially  affected 
by  this  rule.  Whether  IC  wastes  are 
affected  depends  on  whether  they  are 
managed  alone  or  with  other  codes  and 
on  how  they  are- currently  treated. 

Table  IV-1  shows  wastes  treated  in 
off-site  systems,  while  Table  IV-2  shows 
wastes  treated  in  on-site  systems.  The 
first  row  of  these  tables  contains  the 
quantities  of  wastes  carrying  only  the 
DOOl  waste  code.  The  second  row 
contains  the  quantities  of  wastes 
carrying  only  the  DOOl  code,  and  any 
D004-1 1  codes.  These  waste  streams  do 
not  carry  any  listed  codes,  or  other 
characteristic  codes.  The  third  row 
contains  the  quantities  of  wastes 
carrying  the  DOOl  code,  any  D004-11 
code,  along  with  any  listed  or 
characteristic  codes  the  stream  may  also 


carry.  The  fourth  row  shows  the         > 
quantities  of  wastes  carrying  the  DOOl 
code,  and  a  solvent  code  (FOOl-5),  but 
no  other  codes.  The  fifth  row  shows  the 
quantities  of  wastes  in  wastes  streams 
carrying  the  DOOl  code,  a  solvent  code 
(FOOl-5),  and  any  other  code.  The  sixth 
row  contains  the  quantities  of  wastes 
only  carrying  both  DOOl  and  D002 
codes.  The  final  three  rows  are  similar 
to  the  first  three,  reporting  quantities  of 
wastes  carrying  only  D002,  D002  with 
any  D004-11,  and  all  streams  with  D002 
and  D004-11  as  well  as  any  other  listed 
or  characteristic  codes.  It  should  be 
noted  that  the  Biennial  Report  only 
allows  one  system  code  to  be  checked 
per  waste  stream.  Therefore,  wastes  that 
are  incinerated  prior  to  being  stabilized 
are  not  likely  to  appear  in  the 
stabilization  totals.  The  Agency  believes 
that  the  majority  of  DOOl  waste  streams 
are  being  treated  in  combustion  systems, 
and  will  not  be  affected  by  today's  rule. 

Tables  IV-1  and  IV-2  show  that 
approximately  7,000  tons  of  DOOl 
wastes  are  reported  to  be  stabilized  as 
their  primary  treatment.  By  today's  rule, 
these  wastes  may  require  incineration, 
reuse  as  fuel,  or  solvent  recovery  as 
their  initial  treatment. 

Table  rV-2  shows  that  relatively  large 
quantities  of  D002  are  reported  in  the 
Biennial  Report  as  being  treated  in 
combustion  systems  (DOOl-2  Only,  and 
D002  &  D004-11  mixed  with  other 
codes).  Approximately  300,000  tons  of 
D002  wastes  are  managed  on-site  in 
combustion  systems.  Of  these  wastes, 
70,000  tons  are  mixed  with  metal  wastes 
and  other  codes.  Assuming  a  10  percent 
residuals  to  waste  ratio,  EPA  expects 
that  approximately  10,000  tons  of  D002 
wastes  mixed  with  metal  codes  may 
require  additional  treatment,  provided 
the  constituent  concentrations  in  the 
ash  exceed  today's  treatment  standards. 


Table  IV-1.— Quantities  of  Wastes  Treated  in  Off-site  Incineration,  Reuse  as  Fuel,  and  Stabiuzation, 

Solvent  Recovery  and  Evaporation  Systems 

[tons/year] 


2D00lOnly 

DOOl  and  D004-11  Only 

D001  and  D004-11  Mixed  wtlh  other 

codes _ 

O001  W)d  FOOl-5  only 

DOOl  and  F001-6  mixed  with  other 

D001-2  _..._ 

D002  Only „ 

D002  and  D004-11  Only 


Incineration 


NA 
NA 

NA 
NA 

NA 

5,066 

23,647 

1.119 


Reuse  as  fuel 


NA 
NA 

NA 
NA 

NA 
566 

370 
663 


Stabilization 


2,379 
429 

462 
118 

11 

923 

5,768 

4,177 


Solvent  recovery 


NA 


NA 
NA 

NA 

1,230 

13,894 

239 


Evaporation 


0 
0 

NA 
NA 

NA 

0 

42 

88 
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Table  IV-1.— Quantities  of  Wastes  Treated  in  Off-stte  Inoneration,  Reuse  as  Fuel,  and  Stabilization 

Solvent  Recovery  and  Evaporation  Systems— Continued 


D002  and  D004-11  mixed  with  otfwr 
oodM  ....„_„.„ .. 


Incineration 


9.054 


Reuse  tsfcMl 


1,77» 


Stabilization 


9,017 


Solvent  recovery 


45 


Evaporation 


Source:  1969  Blennlai  report. 
NA-Not  appNcaUe. 

Table  IV-2.— QuANTrriEs  of  Wastes  Treated  in  On-site  Incineration.  Reuse  as  Fuel,  and  Stabilization 

Solvent  Recovery  and  Evaporation  Systems 

flone/yea^ 


NA 


D001  Only 

D001  and  D004-11  Only  .„ _. 

D001  and  D004-11  Mbted  wNh  other 

codes  

D001  WKl  F001-*  only 

D001  and  F001-5  miMd  with  other 

codoi 

D001-2 11™ """ 

0002  Only  „„ 

D002  and  D004-11  Only 

0002  and  0004-11  mixed  wWi  other 


Incineration 


Source:  1969  Biennial  report 
NA-Na(  appOcatjIe. 


2.  IC  Wastes  Currently  Deacti>>ated 
Covered  By  This  Rule 

In  order  to  estimate  the  potential 
quantities  of  IC  westes  aflected  by  this 
rule,  EPA  extracted  data  from  the  BRS 
on  IC  wastes  managed  in  surface 
impoundments  whose  discharges  are 
not  regulated  under  CWA  or  SDWA  (as 
explained  above).  Data  from  the  BRS 
indicates  that  99.9%  of  all  waste 
quantities  disposed  of  in  sxirfece 
impoundments  are  discharged  under 
CWA  or  in  SDWA  Qass  I  welU.  EPA 
believes  that  IC  westes  are  land 
disposed  in  the  same  proportions  as 
other  wastes;  therefore.  EPA  believes 
that  most  IC  wastes  that  are  placed  in 
surface  impoundments  are  part  of  a 
CWA  system  or  sent  to  Class  I  wells. 
The  Agency  estimates  that 
approximately  1.000  tons  of  DOG  1 
wastes  may  be  managed  in  evaporation 
systems — that  is,  wastes  that  are  subject 
to  today's  rule.  These  wastes  may 
require  alternative  treatment  capacity  if 
the  underlying  hazardous  constituents 
in  these  wastes  are  above  FOSS 
standards.  EPA  has  not  assigned  these 
quantities  to  treatment  technologies 
because  of  the  lack  of  data  on 
constituent  composition  in  these 
evaporation  systems. 

The  Agency  has  also  become  aware  of 
wastewater  treatment  systems  that  are 
not  regulated  under  CWA/SDWA  and 


NA 
NA 

NA 
NA 

NA 

106,518 

5J287 

16 

26.464 


Reuse  as  Kiel 


NA 
NA 

NA 
NA 

NA 

124.807 

3.372 

0 

46,636 


Stabilization 


420 

2 

1.266 
34 

1,255 
0 

1,097 

4 

1.277 


Solvent  recovery 


NA 
NA 

NA 
NA 

NA 

546 

38 

0 


Evaporation 


1.075 
0 

NA 


0 
36 

101 


that  may  be  impacted  by  this  rule.  (As 
described  earlier,  only  those  zero- 
discharge  facilities  that  do  not  provide 
CWA-equivalent  treatment  would  be 
impacted  by  today's  rule.)  These 
systems  are  generally  state- regulated 
through  zero  discharge,  land 
appUcation.  or  ground-water  protection 
permits.  State  data  received  by  EPA  did 
not  indicate  whether  the  wastes 
discharged  under  these  systems  are  IC 
wastes  or  contain  decharacterized  IC 
wastes  or  what  constituent  levels  are 
allowed  in  the  state  permits. 
Furthermore,  state  standards  exist  either 
on  a  case-by-case  basis  or  in  general 
form  and  are  not  necessarily  consistent 
across  states. 

States  generally  require  treatment  of 
wastes  regulated  through  no-discharge 
permits.  EPA  has  determined  that  many 
of  these  facilities  are  providing 
treatment  similar  to  other  facilities 
whose  discharges  are  regulated  under 
CWA.  As  explained  above,  the  Agency 
has  determined  that  such  zero  discharge 
systems  will  be  addressed  at  a  future 
date,  along  with  similar  CWA  discharge 
systems.  The  Agency  believes  that  most 
of  the  wastes  regulated  by  states  through 
no-discharge,  land  application,  or 
ground-water  protection  permits  receive 
treatment  similar  to  CWA  discharge 
systems  and  are  therefore  not  covered 
by  this  rule. 


In  addition,  deactivated  IC  wastes  that 
currently  are  disposed  without  CWA- 
equivalent  treatment  into  UIC  program 
injection  wells  other  than  Class  I  wells 
would  be  affected  by  today's  rule  to  the 
extent  that  these  wastes  do  not  meet 
F039  standards.  In  particular, 
com  mentors  to  the  Notice  of  Data 
Availability  voiced  concerns  about  Qass 
II  and  Class  V  wells. 

As  described  in  section  I.F  above. 
after  an  examination  and  evaluation  of 
the  comments  received  on  the  Notice  of 
Data  Availability,  the  Agency  beUeves 
that  Class  II  UIC  wells  reinjecting  oil 
and  gas  primary  production  wastes  are 
not  newly  impacted  by  this  rule. 

Data  available  to  EPA  indicates  that 
there  may  be  up  to  200,000  industrial 
Class  V  wells.  Because  of  the  lack  of 
wa.ste  characterization  data,  it  is  not 
known  how  many  of  these  wells  receive 
deadivated  IC  wastes  or  would  meet 
F039  treatment  standards  before 
injection.  Typical  quantities  of  wastes 
injected  in  diese  wells  vary  widely 
between  35  and  1.000  gallons  per  week. 
EPA  estimates  that  approximately 
15,000  tons  per  year  of  wastes  injected 
in  Class  V  wells  may  contain 
deactivated  IC  wastes.  This  estimate 
takes  into  account  that  some  of  these 
wastes  receive  treatment  prior  to  Class 
V  injection  and  are  either  likely  to  meet 
F039  standards  or  to  be  CWA  equivalent 
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zero  dischargers  (and  thus  not  be 
impacted  by  today's  rule). 

The  Agency  suspects  that  many  of 
these  Qass  V  wells  fall  imder  the  Small 
Quantity  Generator  (SQG)  exclusion  and 
are  conditionally  exempt  from  RCRA 
requirements,  including  the  LDRs  (see 
268.1(e)(1)).  From  the  information 
gathered,  and  comments  received  on  the 
Notice  of  Data  Availability,  EPA  further 
believes  that  a  number  of  the  deep  Class 
V  wells  treat  their  wastes  prior  to 
infection,  and  thus  would  not  be 
affected  by  this  rule  if  such  a  practice 
would  qualify  them  as  a  CWA- 
equivalent  facility. 

3.  Affected  Facilities 

Table  IV-3  shows  the  number  of 
facilities  which  indicated  in  the  BRS 
that  they  treated  DOOl  and  D002  wastes 
in  incineration,  reuse  as  fuel,  solvent 
recovery,  stabilization,  and  evaporation 
systems.  The  table  shows  both  the 
number  of  facilities  managing  IC  wastes 
on-site  and  those  treating  wastes 
received  from  off-site.  These  include 
commercial  treatment  and  company- 
captive  treatment  facilities. 

The  first  two  rows  of  Table  IV-3  show 
the  number  of  facilities  which  reported 
sending  waste  streams  carrying  a  DOOl 
code,  and  any  other  D  codes,  but  no 
listed  codes,  to  stabilization  and 
evaporation  systems.  The  next  three 
rows  show  the  number  of  facilities 
which  reported  sending  waste  streams 
carrying  both  the  DOOl  and  D002  codes. 


and  any  other  D  codes,  but  no  listed 
codes,  to  incineration,  reuse  as  fuel,  and 
solvent  recovery  systems.  The  last  five 
rows  show  the  number  of  facilities 
which  reported  sending  waste  streams 
carrying  a  EX)02  code,  and  any  other  D 
codes,  but  no  listed  codes,  to 
stabilization,  incineration,  reuse  as  fuel, 
evaporation,  and  solvent  recovery 
systems. 

Overall,  Table  IV-3  indicates  that  73 
facilities  with  on-site  treatment  systems 
and  279  commercial  and  company- 
captive  facilities  may  be  affected  by  this 
rule.  On-site  treatment  facilities  may 
have  to  reconfigure  their  current 
treatment  systems  to  include  additional 
technologies.  Commercial  facilities  are 
also  included  as  potentially  affected 
although  EPA  recognizes  that  these 
facilities  have  some  discretion  in  their 
decision  to  accept  or  reject  wastes  for 
treatment. 

EPA  contacted  state  officials  to  obtain 
information  on  non-CWA/SDWA 
systems  that  are  state-regulated  through 
zero  discharge  land  application  permits, 
as  discussed  in  the  previous  section. 
Based  on  professional  judgement.  EPA 
estimates  that  approximately  100 
facilities  regulated  under  these  state 
programs  may  manage  deactivated  IC 
wastes. 

Following  discussions  with  regional 
and  state  officials,  EPA  has  determined 
that  the  types  of  Class  V  industrial  wells 
that  may  be  impacted  by  this  rule  are: 


•  Industrial  process  water  and  waste 
disposal  wells  that  are  used  to  dispose 
of  a  wide  variety  of  wastes  and 
wastewaters  from  industrial, 
commercial,  or  utility  processes. 
Industries  include  refineries,  chemical 
plants,  pharmaceutical  plants, 
laundromats  and  dry  cleaners, 
tanneries,  laboratories,  {>etroleuin 
storage  facilities,  electric  power 
generation  plants,  car  washes, 
electroplating  industries,  etc. 

•  Automobile  Service  Station 
Disposal  Wells  that  inject  wastes  from 
repair  bay  drains  at  service  stations, 
garages,  car  dealerships,  etc. 

However,  the  Agency  believes  that 
many  of  these  facilities  are  either  Small 
Quantity  Generators  (SQCs),  or  generate 
IC  wastes  from  de  minimis  losses  of 
ignitable  or  corrosive  products,  as 
described  in  this  rule,  or  treat  their 
wastes  in  CWA-equivalent  systems 
before  permanent  disposal,  and  are 
therefore  not  covered  by  this  rule.  Based 
on  contacts  with  regional  and  state 
officials,  EPA  estimates  that  fewer  than 
100  facilities  with  Class  V  wells  may  be 
impacted.  These  include  primarily 
wastes  from  industrial  facilities  that  are 
not  treated  prior  to  injection,  and  wastes 
from  large  repair/maintenance  facilities. 
The  Agency  solicits  comment  on 
estimates,  as  well  as  additional 
information  on  the  number  of  Class  V 
wells,  the  types  of  wastes,  and  the 
volumes  of  such  wastes  injected. 


Table  IV-3.— Number  of  Facilities  PoTE^JTlAaY  Impacted  by  This  Rule 


Type  of  waste 


Type  oi  treat- 
ment 

Number  of  facul- 
ties reporting  on- 
site  treatment 

Number  of  facili- 
ties receiving 
wastss  from  off- 
site 

Stabilization  

4 

64 

Evaporation 

3 

3 

Incineration  

22 

69 

Reuse  as  fuel  ... 

9 

31 

Solvent  recovery 

1 

27 

StatMlization  

8 

93 

Indneration  

44 

206 

Reuse  as  fuel  ... 

11 

67 

Evaporation 

7 

2 

Solvent  recovery 

4 

78 

AM  of  the  above 

73 

279 

Waste  streams  carryk^g  at  least  a  DOOl  code,  may  have  any  ottver  D  code  but  no 

listed  codes. 
Waste  streams  carTyir>g  at  least  a  D001  code,  may  have  any  other  0  code  but  no 

Usted  codes. 
Waste  streams  carrying  at  least  a  D001  and  D002  code,  may  have  any  other  D 

code  but  no  listed  codes. 
Waste  streams  carrying  at  least  a  DOOl  and  D002  code,  may  have  any  other  D 

code  but  no  Ustsd  codes. 
Waste  streams  carrying  at  least  a  D001  and  D002  code,  may  have  any  other  D 

code  but  no  listed  codes. 
Waste  streanrtt  carrying  at  least  a  D002  code,  may  have  any  other  D  code  but  no 

listed  codes. 
Waste  streams  canying  at  least  a  D002  code,  may  have  any  other  D  code  but  no 

listed  codes. 
Waste  streams  carrying  at  least  a  D002  code,  may  have  any  other  D  code  but  no 

listed  codes. 
Waste  streams  carrying  at  least  a  D002  code,  may  have  any  other  D  code  but  no 

Hstad  codes. 
Waste  streams  carrying  at  least  a  D002  code,  may  have  any  other  D  code  but  no 

listed  codas. 

Total  facities  affected,  on-srte  and  off-site „ 


IMI 
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Table  IV-3.— Number  of  FAauriES  Potentiauy  Impacted  by  This  Rule— Continued 


Type  of  waste 


Total  number  of  uniqua  fadimes  affected 


Typeoftreat- 


AN  of  the  above 


Number  of  tacilt- 

ties  reporting  or>- 

•He  treatment 


Number  of  (adi- 

tiee  recefvtng 
waste*  from  off- 
site 


■338 


♦TNs  total  does  not  add  up  to  Ihe  totals  of  the  two  columns  because  It  Includes  faculties  that  report  they  treat  wastes  generated  on-site  as  well 
a*  received  from  off-site.  Source  of  data:  1989  Biennial  report.  ^ 


D.  Variance  Determinations 

The  Agency's  analysis  indicates  that 
the  quantities  of  wastes  potentially 
affected  by  this  rule  is  relatively  small, 
approximately  30,000  tons  per  year. 
EPA  estimates  that  there  is  750.000  tons 
of  combustion  capacity  for  liquids  and 
solids,  and  over  1,000,000  tons  of 
stabilization  treatment  capacity. 
Therefore,  a  capacity  extension  is  not 
generally  warranted.  However,  capacity 
to  provide  additional  treatment  for  these 
wastes  may  not  be  immediately 
available.  Therefore,  in  order  to  allow 
all  generators  and  off-site  treatment 
facilities  the  time  necessary  to  install 
additional  treatment  equipment  that 
may  be  needed,  and  to  perform  the 
necessary  testing  procedures  to 
determine  whether  their  wastes  are 
affected  by  this  rule,  the  Agency  is 
granting  a  90-day  national  capacity 
variance  from  the  effective  date  of  this 
rule  to  ignitable  (DOOl)  and  corrosive 
(DG02)  wastes  covered  under  this 
rulemaking. 

As  noted  above,  the  Agency  believes 
that  most  of  the  Class  V  wells  which 
could  be  potentially  impacted  by  this 
rule  either  fall  under  the  Small  Quantity 
Generator  (SQG)  exclusion  and  are 
conditionally  exempt  from  RC31A 
requirements,  including  the  LORs  (see 
268.1(e)(1)),  or  have  CWA-equivalent 
treatment  systems  and  are  therefore  not 
affected  by  today's  rule.  As  an  interim 
measiue,  however,  the  Agency  is 
granting  a  national  capacity  variance 
extending  the  effective  date  of  today's 
rule  for  nine  months  from  the  date  of 
signature  for  decharacterized  ignitable 
and  corrosive  wastes  injected  into  Class 
V  wells  in  order  for  the  facility  to 
determine:  (1)  If  it  is  impacted;  (2)  to 
develop  appropriate  on-site 
modifications  for  alternative  treatment: 
(3)  to  obtain  off-site  treatment;  and,  if 
necessary,  submit  petitions  for  case-by- 
case  capacity  variances  (see  section  IV 
of  this  preamble).  The  Agency  also 
solicits  additional  information  on  the 
number  of  Qass  V  wells,  the  types  of 
wastes,  and  the  volumes  of  such  wastes 
injected.  The  Agency  believes  that  it 
would  be  prudent  for  these  Class  V 
wells  to  apply  for  case-by-case 


extensions  of  the  effective  date  during 
this  nine-month  extension  period. 

The  Agency  wishes  to  emphasize  that 
deactivated  IC  wastes  regulated  under 
CWA/CWA-equivalent/SDWA  will  be 
addressed  in  hjture  rulemakings. 
Current  treatment  standards  for  wastes 
managed  in  these  systems  remain  in 
effect. 

V.  State  Aathority 

A.  Applicability  of  Bules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization.  EPA  retains  enforcement 
authority  under  sections  3008,  3013, 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  part  271. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  in  lieu  of  EPA  administering 
the  Federal  program  in  that  State.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obliged  to  enact 
equivalent  authority  within  specified 
time  frames.  New  Federal  requirements 
did  not  take  effect  as  RCRA 
requirements  in  an  authorized  State 
imtil  the  State  adopted  the  requirements 
as  State  law.  and  EPA  approved  the 
State's  revisions. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
related  provisions  as  State  law  to  retain 
final  authorization,  HSWA  applies  in 


Federally  authorized  States  in  the 
interim. 

Today's  rule  is  being  promulgated 
pursuant  to  sections  3004  (d)  through 
(k).  and  (m).  of  RCRA  (42  U.S.C.  6924 
(d)  through  (k),  and  (m)).  It  is  added  to 
Table  1  in  40  CFR  271. l(j),  which 
identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  that  take  effect 
in  all  States,  regardless  of  their 
authorization  status.  States  may  apply 
for  either  interim  or  final  authorization 
for  the  HSWA  provisions  in  Table  1,  as 
discussed  in  the  following  section  of 
this  preamble.  Table  2  in  40  CFR 
271. l(j)  is  also  modified  to  indicate  that 
this  rule  is  a  self-implementing 
provision  of  HSWA. 

B.  Effect  on  State  Authorization 

As  noted  above,  EPA  is  today 
finalizing  an  interim  rule  that  will  be 
implemented  in  non-authorized  and 
authorized  States  until  their  programs 
are  modified  to  adopt  these  rules  and 
the  modification  is  approved  by  EPA. 
Because  the  rule  is  promulgated 
pursuant  to  HSWA,  a  State  submitting  a 
program  modification  may  apply  to 
receive  either  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b).  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  either 
interim  or  final  authorization  are 
described  in  40  CFR  271.21. 

Section  271.21(e)(2]  requires  that 
States  w^ith  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  to  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  would  have  to  modify  its  program 
to  adopt  these  regulations  is  specified  in 
§  271.21(e).  The  deadline  is  July  1. 1994, 
because  this  rulemaking  was  finalized 
on  or  before  June  30, 1993.  This 
deadline  can  be  extended  in  certain 
cases  (see  %  271.21(e)(3)).  Once  EPA 
approves  the  modification,  the  State 
requirements  become  Subtitle  C  RCRA 
requirements,  and  the  State  assumes 
responsibility  for  this  implementation. 

States  with  authorized  RCRA 
programs  may  already  have 
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requirements  similar  to  those  in  today's 
final  rule.  These  State  regulations  have 
not  been  assessed  against  the  Federal 
regulations  being  finalized  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
aothorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modifications  are 
approved.  Of  course,  states  with  existing 
standards  could  continue  to  administer 
and  eniorca  their  standards  as  a  matter 
of  State  law.  In  implementing  the 
Federal  program.  EPA  will  work  with 
States  under  agreements  to  minimize 
duplication  of  efforts.  In  many  cases, 
EPA  will  be  able  to  deier  to  the  States 
in  their  efiorts  to  implement  their 
programs  rather  than  take  separate 
actions  under  Federal  authority. 

States  that  submit  their  first  official 
applications  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  these  regulations  are  not  required  to 
incKide  standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
§  271.21(el  States  that  submit  official 
applications  for  final  authorization  12 
months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  state 
must  meet  when  submitting  its  final 
authorization  application  are  set  forth  in 
40  CFR  271.3. 

The  regulations  being  finalized  today 
need  not  aEFsct  the  State's  Underground 
htjection  Control  (UIC)  primacy  status. 

VI.  Regulatary  Requuaraenls 

A.  Economic  Impact  Screening  Analysis 
Pursuant  to  Executive  Order  12291 

Executive  Order  h4o.  12291  requires 
that  a  regulatory  agency  consider  for 
each  regulation  the  potential  benefits  as 
compared  to  the  potential  costs  to 
society.  To  this  end,  for  all  major  rules, 
a  Regulatory  Impact  Analysis  (RIA) 
must  be  conducted.  An  RIA  is  a 
quantification  of  the  potential  benefits, 
costa,  and  economic  impacts  of  a  rule. 
A  major  rule  is  defined  as  a  regulatioo 
estimated  to  result  in: 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more;  or 

•  A  m^or  increase  in  costs  or  prices 
for  consumers,  individuals,  industries. 
Federal.  State,  and  local  government 
agencies,  or  geographic  remoos;  or 

•  Signtficant  adverse  efracts  oo 
competitioQ.  employment,  investment. 
productiTity,  innavatioo,  or  on  the 
ability  of  United  States-based 
enterprises  to  comp>ete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


The  Agency  conducted  a  screening 
dialysis  to  learn  whether  the  costs 
incurred  under  the  today's  rule  exceed 
$100  million  annually,  thus  making  it  a 
major  rule.  EPA  determined  that  the 
incremental  cost  of  the  rule  is  between 
S0  and  Si  3  million  per  year.  Because 
today's  rule  is  a  minor  rule,  the  Agency 
has  prepared  an  Economic  Impact 
Screening  Analysis  (EIA),  analyzing  the 
costs  and  economic  impacts  of  the  rule. 
The  Agency  has  not  performed  a 
quantification  of  the  oenefits 
attributable  to  today's  rule 

The  discussion  which  follows 
addresses  the  methodology  and  resuhs 
of  the  EIA.  The  methodology  section 
summarizes  the  approach  taken  for 
determining  the  volumes,  costs  and 
economic  impacts  associated  with 
today's  rule.  The  results  section 
describes  the  results  for  the  volume, 
cost  and  economic  imp)act  estimations. 
A  more  detailed  description  of  the 
methodology  and  results  sections  may 
be  found  in  the  "Economic  Impact 
Analysis  for  the  Interim  Final  Rule  in 
Response  to  the  Third  Third  Court 
Case,"  which  has  been  placed  in  the 
docket  for  today's  rule. 

1.  Methodology 

a.  Estimation  of  Affected  Volumes — 
Overview.  The  volume  addressed  in 
today's  rule  covers  the  ignitable  (DOOl) 
and  corrosive  {D002)  (IC)  wastes  with 
hazardous  constituents  at  levels  greater 
than  the  F039  treatment  standards  that 
are  managed  at  bcilities  other  than 
those  whose  discharge  is  regulated 
under  the  CWA.  zero-discharge  facilities 
engaging  in  CWA-equivalent  treatment 
prior  to  land  disposal,  and  facilities 
injecting  these  wastes  into  Class  1  deep 
injection  wells  regulated  under  the 
SDWA.  Because  of  differences  in 
baseline  and  post-regulatory 
management  practices  for  DOOl  and 
D002  liquids  and  treatment  residuals, 
EPA  considered  these  three  subsets  of 
affected  wastes  separately  in  its 
analysis. 

The  Agency  relied  heavily  on  three 
sources  of  information  to  develop  an 
estimate  of  the  waste  volumes  ailacted 
by  today's  rule.  The  1989  BRS  provided 
DOOl  and  D002  quantities  as  reported  to 
EPA  by  large  quantity  generators.  EPA 
used  the  1966  Treatment,  Storage. 
Disposal  and  Recycling  Facihty  Survey 
(TSDR)  and  1989  telephone  survey 
update  performed  by  OSW  to  help 
estimat»the  proporticHU  of  (1)  lic^ud 
u'astes  discharged  directly  (i.6..  without 
placement  in  a  land  based  unit)  under 
the  CWA.  and  (2)  liquid  wastes  placed 
in  a  siiriace  imfKMmdment  with  no 
discharga.  Thirdly.  EPA  used  responses 
to  the  Questionnaire  for  Facihties  that 


Land  Di^)08e  Newly-Identified  Organic 
TC  Wastes  (rafaned  to  bareafter  as  the 
1992  TC  Survey)  to  update  wastewater 
managemrait  information  collected  for 
the  TSDR  and  the  subsequent  1989 
telephone  update.  A  more  detailed 
description  of  the  Agancy's  vduma 
estimation  process  is  described  in  the 
background  document  in  the  docket  for 
today's  rule. 

It  should  be  noted  that  in  estimating 
the  affected  volumes  for  today's  rule 
there  is  a  volume  of  DOOl  and  D002 
never  reported  as  hazardous  waste  in 
the  Agency's  survey  data.  While  the 
Agency  performed  a  sensitivity  analysis 
to  determine  how  this  unreported 
quantity  may  increase  the  impact  of 
today's  rule,  the  lack  of  data  presented 
limitations  to  the  analysis. 

b.  Estimation  of  Affected  Volumes- 
Liquids.  The  Agency  employed  the  BRS 
to  identify,  using  information  on 
treatment  practices  for  liquids,  which 
liquids  could  potentially  be  managed  on 
the  land.  EPA  then  used  factors  to 
approximate  the  quantities  of  liquids: 

(1)  that  could  be  placed  on  the  land,  and 

(2)  that  would  not  be  managed  in 
systems  regulated  under  the  CWA/ 
CWA-equivalent/SDWA  not  affected  by 
today's  rule.  To  determine  these  factors, 
the  Agency  reviewed  waste  management 
information  from  the  TSDR,  as  modified 
by  the  1989  telephone  update.  The 
Agency  then  employed  information 
collected  as  part  of  the  1992  TC  Survey 
which  indicated  that  8  of  the  10  largest 
generators  of  potentially  land-disposed 
liquids,  as  reported  in  the  1989  BRS,  no 
longer  had  surface  impoundments.  EPA 
linked  this  information  to  the 
management  information  contained  in 
the  TSDR.  and  determined  that  in 
general  only  13  percent  of  Hauids  are 
managed  in  surface  impounaments 
during  treatment,  storage  or  disposal 
Therefore.  EPA  multiplied  all  the  DOOl 
and  0002  liquid  volumes  it  obtained 
from  the  BRS  by  13  percent  to  estimate 
the  quantities  of  DOOl  and  D002  hkely 
managed  on  the  land. 

In  oeveloping  a  generic  bctor  to 
estimate  quantities  of  DOOl  and  D002 
liquids  affected  by  today's  rule,  tha 
Agency  first  assumed  that  any  liquids  in 
the  1986  TSDR  survey  denoted  as  being 
managed  in  treatment  or  storage 
impoundnrants  were  being  managed  fai 
those  units  temporarily,  and  would 
eventually  be  discharged  pursuant  to 
CWA  regulations.  Furthermore,  EPA 
assumed  that  liquids  denoted  in  tha 
TSDR  as  being  managed  in  surface 
impoundments  with  no  discharge  ware 
managed  in  those  units  permanently 
and  would  not  be  regulated  under  these 
two  statutes.  Based  on  these  two 
assumptions  of  surface  impoundment 


Federal  Register  /  Vol.  58.  No.  98  /  Monday,  May  24,  1993  /  Rules  and  Regulations         29881 


management.  EPA  estimated  that  one 
percent  of  the  liquids  managed  in  land- 
based  units  are  permanently  managed  in 
these  units,  and  are  not  subsequently 
dischaiged  through  systems  regulated 
under  the  CWA  or  SDWA,  or  receiving 
CWA-equivalent  treatment.  Therefore, 
by  combining  its  two  factors  (i.e.,  13 
percent  and  1  percent),  EPA  estimated 
that,  in  general,  only  0.13  percent  of 
potentially  land-disposed  liquids  in  the 
1989  BRS  would  be  afiected  by  today's 
rule.  EPA  applied  this  percentage 
generically  to  all  IC  waste  to  determine 
the  waste  quantities  for  its  cost  analysis. 

c.  Estimation  of  Affected  Volumes — 
Residuals.  As  EPA  has  specified 
treatment  methods  for  DOOl  wastes, 
which  if  used  remove  the  burden  of 
testing  for  compliance,  the  Agency  is 
assuming  that  the  only  costs  incurred 
under  today's  rule  for  the  treatment  of 
residues  will  be  incurred  for  those 
residues  generated  from  the  treatment  of 
E)002  wastes.  To  determine  the  quantity 
of  residuals  affected  by  today's  rule,  the 
Agency  used  the  1989  BRS  data  to 
identify  the  volumes  of  D002  liquids, 
sludges,  and  solids  currently  going  to 
three  categories  of  treatment: 
incineration,  fuel  substitution,  and 
recovery  of  organics.  EPA  then 
developed  residual  factors  for  the 
combinations  of  waste  forms  and 
treatment  categories.  EPA  assumed,  as 
an  upper  bound,  that  at  least  one 
constituent  concentration  in  the 
residuals  would  exceed  the  treatment 
standards  in  every  case.  However, 
because  the  treatment  technologies 
currently  being  employed  to  treat  D002 
are  effective  in  destroying  or  removing 
oiganics,  EPA  assumed  that  these 
residuals  would  only  require 
stabilization  to  reduce  leachable  levels 
of  metals.  In  other  words,  EPA  assumed 
that  all  residuals  would  fail  the 
treatment  standards,  but  only  for  metals, 
and  therefore  would  require  treatment 
in  the  form  of  stabilization  in  all  cases. 
EPA  considered  the  solid  fraction  of 
waste  only,  expecting  that  any  facility 
with  substantial  liquid  residuals  will 
already  have  a  treatment  system 
regulated  under  the  CWA  or  SDWA. 

d.  Estimation  of  Affected  Volumes — 
Affected  Class  V  Wells.  To  estimate  the 
volimies  of  waste  from  the  affected  Class 
V  wells,  the  Agency  drew  from  volume 
estimates  prepared  by  the  Office  of 
Water  for  work  on  a  Class  V  injection 
well  proposed  rule.  The  volume 
estimating  process  is  described  in 
greater  detail  in  the  "Economic  Impact 
Analysis  for  the  Interim  Final  Rule  in 
Response  to  the  Third  Third  Court 
Case,"  which  has  been  placed  in  the 
docket  for  today's  rule. 


The  Agency  used  estimates  of  the 
number  of  wells  affected,  and  the 
disposal  rate  of  waste  for  model  wells  in 
order  to  develop  an  estimate  of  the  total 
annual  disposal  rate  of  waste  in  tons  per 
years  for  the  Class  V  wells.  Next.  EPA 
approximated  the  percentage  of  this 
total  volume  which  would  be  IC  waste. 
and  thus  potentially  covered  under 
today's  rule.  This  approximation  was 
derived  using  the  1989  BRS  Summary 
Report  and  the  1990  RIA  for  the  Third 
Third  LDR.  This  interim  result 
represents  the  total  annual  amount  of  IC 
waste  disposed  in  Class  V  wells.  Using 
this  result,  the  Agency  estimated  those 
volumes  which  are  managed  under  the 
small  quantity  exemption,  and  therefore 
would  not  be  affected  by  today's  rule. 
Further.  EPA  estimated  the  volumes 
which  have  hazardous  constituents 
below  F039  levels,  and  so  would  also 
not  be  affected  by  today's  rule.  The 
resultant  volume  represents  the  total 
amount  of  Class  V  injected  waste 
affected  by  today's  rule. 

e.  Estimation  of  Costs  Incurred — 
Liquids,  Residuals  and  Affected  Class  V  • 
Wells.  To  estimate  the  range  of  costs 
expected  to  be  incurred  as  a  result  of 
today's  rule,  the  Agency  developed 
baseline  and  post-regulatory 
management  assumptions  for  IC  wastes. 
The  incremental  costs  of  the  rule  are 
derived  by  comparing  baseline  costs 
with  the  costs  resulting  under  the  post- 
regulatory  scenario. 

The  baseline  waste  management 
scenario  for  all  IC  waste  is  assumed  to 
be  deactivation  followed  by  subtitle  D 
disposal.  Treatment  to  comply  with 
standards  set  in  today's  rule  will  vary 
widely,  depending  on  the  chemical 
composition  and  physical  form  of  the 
waste.  Because  of  data  limitations,  it  is 
impossible  to  predict  exact  treatment 
technologies  which  would  be  employed 
by  waste  management  facilities;  thus, 
the  Agency  relied  on  assumptions  to 
estimate  the  upper-bound  of  the  post- 
regulatory  compliance  cost. 

The  Agency  employed  an  upper- 
bound  estimate  that  all  facilities 
managing  wastewaters  in  non-CWA/ 
non-CWA-equivalent/non-SDWA 
systems  would  incur  the  cost  of 
switching  from  land-based  units  to 
tanks.  This  approach  overestimates  the 
true  cost  for  those  facilities  that  choose 
rather  to  employ  treatment  and  testing 
where  found  to  be  less  costly  than 
replacement  with  tanks.  For  certain 
facilities  where  replacement  with  tanks 
is  not  an  option,  however,  this  approach 
may  not  be  overestimate.  The  Agency 
developed  cost  functions  for 
replacement  with  tanks.  These  detailed 
assumptions  are  presented  in  the 
"Economic  Impact  Analysis  for  the 


Interim  Final  Rule  in  Response  to  the 
Third  Third  Court  Case." 

For  the  residuals  from  thermal 
treatment  (e.g.,  incineration,  reuse  as 
fuel,  solvent  recovery),  the  Agency 
assigned  stabilization  treatment  to  the 
total  volume  of  residual,  followed  by 
subtitle  D  disposal  of  the  stabilized 
mass.  The  Agency  used  a  range  of 
stabilization  unit  costs  between  $108/ 
ton  and  $210/ton,  to  estimate  the  cost  of 
residuals  management  under  today's 
rule.  However,  as  the  $210/ton  cost 
includes  subtitle  C  disposal,  it  should 
be  viewed  as  a  high  bound  cost. 

For  the  last  category  of  wastes 
addressed  under  today's  rule,  the  wastes 
attributed  to  Class  V  wells,  the  Agency 
used  the  total  volume  estimate 
developed  above  with  a  unit  cost  of 
$240  per  ton  of  waste  treated  to  produce 
a  total  cost  estimate  for  the  rule.  This 
approach  was  required  due  to  the  lack 
of  data  and  time  for  the  analysis  of  Class 
V  wells.  The  $240  per  ton  is  for  the 
post-regulatory  treatment  technology, 
and  is  equivalent  to  many  technologies 
which  might  be  chosen,  such  as: 
chemical  precipitation,  carbon 
absorption  or  biological  treatment.  As 
the  Agency  has  not  been  able  to  focus 
on  the  exact  volume  affected  by  today's 
rule,  nor  does  the  Agency  have 
knowledge  on  the  possible  treatments 
used  in  the  post-regulatory  scenario, 
this  estimate  is  a  high-bound  estimate 
for  the  Class  V  wells. 

f.  Estimation  of  Costs  Incurred — 
Testing  Costs.  There  could  be  analytic 
costs  incurred  under  today's  rule  for 
residues  from  treating  D002  wastes,  and 
for  DOOl  wastes  not  treated  by 
combustion  or  reclamation  technologies. 
While  some  managers  of  potentially 
affected  DOOl  and  D002  wastes  and 
residues  may  ultimately  use 
professional  knowledge  to  determine 
whether  they  meet  the  treatment 
standards,  testing  will  likely  be 
necessary  for  a  short  period  following 
promulgation  of  today's  rule. 

The  Agency  believes  that  the  testing 
costs  in  the  long-term  will  be  negligible. 
as  it  is  believed  that  facilities  will  shift 
to  using  professional  knowledge 
following  initial  testing.  In  addition,  the 
facilities  not  using  a  specified  method, 
and  thus  require  testing,  may  only 
require  testing  for  the  presence  of 
metals.  However,  the  Agency  has 
estimated  a  high-bound  cost  for  testing 
assuming  that  half  of  the  affected 
facilities  would  perform  testing,  rather 
than  using  professional  knowledge. 
With  the  cost  of  testing  for  all  F039 
constituents  estimated  to  be  $3000  per 
test,  the  Agency  determined  a  total 
annual  testing  cost  figure  of 
approximately  $1  million. 
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%.  Estimation  of  Costs  hteaimd 

Reporting  Requireanats.  Permitted 
treatment  faciliti«»  that  hav«  Wast* 
Analysis  PTans  requiring  a  permit 
modification  in  order  to  be  able  to  treat 
underlying  hazardous  constituents  will 
be  impacted  by  today's  rale.  As 
mentioned  previously  in  this  preamble, 
such  mocftlicatTens  may  b»  made 
through  a  Class  T  permit  modifieaticm 
witfi  prior  approval.  (Also,  see 
amendment  to  40  CFR  27a 42 
promulgated  as  part  of  today's  rale.) 

The  Agency,,  employing  standard 
assumptions  of  otunber  of  burden  hours 
foi  a  class  1  permit  modification  with 
prior  approval,  estimates  th»  costs 
incurred  as  a  result  of  these  reporting 
requirements  to  be  $10,500.  A  more 
detailed  discussion  of  the  costing 
procedure  for  reporting  requirements  i^ 
included  in  the  Economic  Impact 
Analysis  background  document  for 
today's  rule. 

h.  Methodology  for  Economic  Impact 
Analysis.  As  facility-specific  cost  data 
are  not  available  for  the  affiected 
volum^  in  tsday's  rale,  EPA  is  not  able 
to  conduct  a  quantitative  economic 
impact  analysis.  However,  given  the 
time  and  data  available,  the  Agency 
prepared  an  examination  of  the  costs  of 
today's  rule,  disaggregated  by  2-digit 
SIC  codes,  in  the  Economic  fmpad 
Analysis  background  document 
prepared  for  this  interim  final  rule  and 
available  in  theRCRA  docket. 

B  ResuUs 

a.  Results  of  Affacted  Volumes 
Estimation 

EPA  conservatively  estimates  an 
upper  bound  of  73,000  tons  of  liquids 
(not  including  those  sent  to  Class  V 
wells):  3€j000  toos  of  residuab  from 
treatment;  and  15,000  tons  of  liquids 
going  to  Cbss  V  wells  being  affected  by 
today's  rale.  The  volume  of  liquids  is 
low  because  most  facilities  have 
established  systems  that  utilize  exempt 
units  (i  e..  tanks)  or  centralized 
treatment  whose  discharge  is  ultimately 
regulated  under  the  CWA  and  SDWA. 
The  volumes  attributed  to  Class  V  wells 
are  low  because  the  nia|ority  of  Class  V 
wells  are  small  quantity  generators,  or 
do  not  have  wastes  which  have 
hazardous  constituents  at  levels  above 
the  F039  treatment  levels.  It  should  be 
noted  that,  the  Agency  analysis 
overestimates  quantities  affected  in  that 
it  typically  does  not  account  for  the 
volumes  which  would  already  meet 
treatment  standards  and  thus  not 
require  additional  treatment  under 
today's  rale  (except  in  the  case  of  Class 
V  wells). 


b.  Results,  of  kiCTemental  Costs  Incnrted 

In  developing  its  method  to  assess  the 
cosf  of  today's  rale,  the  Agency  has 
relied  on  several  conservative 
assumptions.  The  Agency  estimates  that 
the  compliance  cost  of  today's  rale  is 
between  $8  and  $13  nriHion  anmralTy. 
TaWe  VI-1  presents  the  estimates  far 
each  category  of  affected  waste. 

Table  Vl-1.— Upper-Bquno  Compli- 
ance Cost  of  the  Rule  by  Waste 
Type 


Waste  type 

Quantity 
affected 
{tons/if) 

incremental 

compliance  cost 

iSrrmonfir) 

Lkjuida 

ReskJuals 

Class  VWttto 
Analytical 
costs. 
Tola!  

73.000 

3«,000 
15,000 

<a5 

3.9  to  7.6 
3.5 

Oto  1.0 

7.9  to  t2.8 

d.  Sensitivity  Analysis  of  Cost  Results 

The  Agency's  sensitivity  analysis 
covered  only  the  potentially  missing 
volume  of  IC  waste  currently  being 
deactivated  and  managed  as 
nonhazardous  waste.  The  Agency's 
sensitivity  analysis  portrays  possible 
quantities  of  deactivated  IC  waste,  and 
the  resultant  cost  ramifications  in  an 
order  of  magnitude  approach.  A  more 
thorough  examination  of  the  Kmitations 
in  the  analysis  of  today's  rale  is 
included  in  the  "Economic  Impact 
Analysis  for  the  bterim  Final  Rule  in 
Response  to  the  Third  Third  Court 
Case"  background  document,  which  has 
been  placed  in  the  docket  for  today's 
rale. 

The  Agency  believes  that  all 
deactivated  IC  volumes  managed  as 
nonhazardous  waste  would  be 
wastewaters  (i.e.:  liquids),  as  sludges 
and  solids  are  not  typically  managed 
through  exempt  units.  The  Agency's 
estimate  of  quantities  of  affected  liquids, 
as  shown  in  Table  Vl-1,  is  73,000  tons 
per  year.  The  resulting  incremental  cost 
for  this  73,000  tons  per  year  of  liquid 
waste  is  <S0.5  million  per  year. 

Therefore,  if  the  73,000  tons  per  year 
is  doubled  as  a  result  of  these 
nonhazardous  IC  volumes  which  are  not 
captured  in  today's  analysis,  the 
resulting  incremental  costs  for  liquids 
would  be  approximately  $1.0  million 
per  year.  If  the  quantity  was  multiplied 
by  5.  the  resulting  cost  would  be 
approximately  $2.5  million  f>er  year.  If 
the  quantity  was  multiplied  by  10  times, 
the  cost  would  be  roughly  $5  million 
per  year.  And  finally,  if  the  volume  was 
multiplied  by  50,  so  that  the  volume 
was  3.63  million  tons  per  year,  the 


incremental  cost  woold  be 
approxim^ely  $25  million  per  year. 

The  Agency  etnphasi»ea  that  the 
volume  and  cost  estimates  prasaatad  ia 
Table  Vl-1  are  upper-bound  estiiaates 
derived  by  applying  a  series  of 
conservative  assumptions  that  were 
useful  given  the  absence  of  substasttial 
detailed  data.  It  is  acknowledged  that 
some  volume  of  IC  w£»te  may  exist 
which  is  managed  as  nonhazardoua 
waste  currendy.  and  therefore  not 
accounted  for  is  the  EPA's  estimate.  The 
Agency's  sensitivity  analysis  shculd  be 
viewed  as  order-of-magnitude  estimates, 
providing  a  screening  level  examination 
of  potential  costs  for  a  series  of 
hypothetical  volumes. 

B.  Regulatory  Ftexibility  Analysis 

Pursuant  to  the  Regulatory  Fiexilulity 
Act  of  1980,  5  U.S.C.  601  et  seq..  when 
an  agencypublishes  a  notice  of 
ralemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (La.:  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
Under  the  Agancy's  Revised  Guidelines 
for  Implementing  The  Regulatory 
FlexibiUty  Act,  dated  N4ay  4.  1992.  the 
Agency  committed  to  considering 
regulatory  alternatives  in  mlemakings 
when  there  were  any  economic  impacts 
estimated  on  any  small  entities. 
Previous  guidance  required  regulatory 
alternatives  to  be  examined  only  when 
significant  economic  effects  were 
estimated  on  a  substantial  number  of 
small  entities. 

In  assessing  the  regulatory  approach 
for  dealing  with  small  entities  in  today's 
rale,  the  Agency  considered  three 
factors.  First,  due  to  the  low  annual 
incremental  cost  of  $7.9  million 
estimated  for  today's  rule,  the  Agency 
anticipates  minimal  impacts  on  small 
entities.  Second,  data  on  potentially 
affected  small  entities  are  unavailable. 
And  third,  due  to  the  statutory 
requirements  of  RCRA.  no  legal  avenues 
exist  for  the  Agency  to  provide  relief 
from  the  LDR's  for  small  entities.  The 
only  relief  available  for  small  mtities 
are  the  existing  scoall  quantity 
generators  and  conditionally  exempt 
small  quantity  generator  exemptions 
found  in  40  CFR  262.11-12,  and  261.5. 
respectively.  These  exemptions 
basically  prescribe  100  kilograms  (kg) 
per  calendar  month  generation  of 
hazardous  waste  as  tlie  limit  below 
which  one  is  exempted  from  complying 
with  the  RCRA  standards. 
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Givan  these  three  bcton.  the  Agency 
was  unable  to  frame  a  eeriea  of  small 
entity  option*  from  which  to  eelect  the 
lowest  cost  approach;  rather,  the  A^ncy 
was  legally  bound  to  one  approach.  It 
can  only  be  stated  that  minimal  impacts 
are  anticipated  for  small  entities  under 
the  approach  employed  in  dealing  with 
the  issues  in  today's  rule. 

C.  Paperwork  Reduction  Act 

With  the  exception  of  the  requirement 
to  include  the  underlying  hazardous 
constituents  on  the  notification,  the 
information  collection  requirements  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  and  have 
been  assigned  control  number  2050- 
0085. 

The  information  collection 
requirements  associated  with  the 
amended  notification  requirements, 
requiring  generators  and  treatere  of 
certain  DOOl  and  D002  wastes  to 
include  the  underlying  hazardous 
constituents  on  the  notification,  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  These 
requirements  are  not  effective  until 
OMB  approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  1442.05)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch. 
EPA.  401  M  Street,  SW.  {PM-223Y). 
Washington,  DC  20460  or  by  calling 
(202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  about  3  to  6  hours  per  response 
for  generators  and  3  hours  per  response 
for  treaters.  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
required  data,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estmate  or  any  other  aspect  of  this 
collection  of  infbrmation,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223Y,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  marked 
"Attention:  Jonathan  Gledhill." 

VIL  Interim  Final  Rule  Iustifi<:ation 

EPA  finds  that  there  is  good  cause  to 
issue  this  rule  as  an  interim  final  rule, 
without  having  first  proposed  it.  (The 


Agency  notes,  however  that  the  Notice 
of  Data  Availability  and  the 
accompanying  Supplemental 
Infbrmation  Report  did  provide 
substantial  notice  to  affected  parties  of. 
and  an  opportunity  to  comment  on.  the 
types  of  action  the  Agency  is  taking 
here,  and  specifically  put  persons  on 
notice  that  there  mi^t  not  be  any 
further  opportunity  for  pubUc  comment 
before  the  Agency  took  final  action. 
Thus,  it  is  not  clear  that  EPA  is  required 
to  invoke  the  good  cause  exception  to 
the  Administrative  Procedure  Act's 
notice  and  comment  requirements.  (5 
U.S.C  553  (b)(3)(B).)  Because  the 
treatment  standards  for  certain  ignitable 
and  corrosive  wastes  were  vacated,  once 
the  courts  mandate  issues,  a  situation 
will  exist  whereby  those  wastes  cannot 
be  land  disposed  (except  in  no- 
migration  units)  unless  EPA 
repromulgates  a  treatment  standard. 
This  creates  a  bona  fide  emergency, 
because  without  a  legal  means  to 
dispose  of  wastes,  production  would 
have  to  stop.  It  is  impractical  to  follow 
notice  and  comment  rulemaking 
procedures  in  time  to  avoid  this  result, 
and  thus  the  good  cause  exemption  is 
justified.  5  U.S.C.  553(b)(3MB). 

It  has  been  argued  that  EPA  could  stay 
the  prohibition  to  prevent  this  situation 
from  arising.  The  Agency  disagrees.  In 
the  first  place.  EPA  beheves  that  the 
prohibition  that  is  operating  is  not 
merely  regulatory  but  statutory  as  well, 
since  it  involves  wastes  that  were 
covered  (for  this  purpose)  by  RCRA 
section  3004(g)(5)  and  the  absolute 
prohibition  (generally  termed  the  hard 
hammer)  in  RCRA  3004(g)(6)(C).'  See 
976  F.  2d  at  18-19  ("(Congress)  has 
chosen  to  enforce  [the  statutory 
deadlines]  by  decreeing  that  any 
hazardous  waste  that  is  not  covered  by 
a  valid  regulation  within  the  date 
specified  will  be  denied  land  disposal' 
(emphasis  added).)  Second,  even 


'  For  reasona  discus»ed  t»low  in  the  preamble 
text,  the  Agency  roads  the  hard  hammer  as  applying 
to  characteriMic  as  wall  at  liated  wactM.  Thit  ha* 
been  the  Agency'i  position  on  the  issue,  see.  e.g 
56  FR  at  41165  (Aug.  19.  1991).  and  reflecu 
Congressional  intwit.  H.  Rep  No  1133.  9»th  Cong 
2d  Sos*.  at  S8  (Conference  Feponl  The  Agency  u 
aware  of  arguments  that  the  hard  hammer  provision 
need  not  apply  her*,  eithar  because  the  Agency  has 
already  mat  its  obligations  by  issuing  rules  for 
characteristic  wastes,  or  because  the  hard  hammer 
can  be  read  as  not  applying  to  characteristic  wastes. 
The  Agency  does  not  find  these  arguments 
persuasive.  In  the  end.  there  is  no  reason  that 
prohibitions  should  operate  differently  for 
characteristic  and  listed  wastes  Furthermore,  the 
necessary  consequence  of  these  arguments  is  that 
characteristic  wastes  could  be  disponed  for  a 
relatively  indefinite  period  without  having  to  be 
trealad  to  satisfy  tha  RCRA  30041m)  standard,  even 
though  the  secUon  3004(g)(5)  prohibition  date  has 
passed.  The  Agency  does  nol  believe  that  the  jtatute 
can  reasonably  be  interpreted  to  give  this  result 


without  invoking  the  hard  hammer.  EPA 
does  not  believe  the  statute  allows  a 
situation  whereby  a  prohibition  date  has 
passed,  and  wastes  covered  by  that 
prohibition  can  be  land  disposed 
without  treatment  (unless,  of  course,  the 
wastes  are  subject  to  some  type  of 
capacity  variance  or  are  being  disposed 
in  a  no-migration  unit).  Yet  this  is  the 
necessary  consequence  of  arguing  that 
EPA  may  permissibly  stay  a  prtAibition 
once  the  prohibition  date  has  passed. 
Consequently,  it  is  the  Agency's  view 
that  unless  it  issues  treatment  standards 
to  replace  those  vacated  by  the  court, 
there  would  be  an  absolute  prohibition 
of  land  disposal  of  the  affected  wastes, 
and  that  in  light  of  this,  there  is  good 
cause  to  issue  the  present  interim  final 
rule  restoring  treatment  standards  for 
those  wastes.' 

List  of  Subjects 

40  CFR  Part  264 

Hazardous  waste.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  265 

Hazardous  waste.  Packaging  and 
containers. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Hazardous  waste. 
Reporting  and  recordkeeping 

requirenlents. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Hazardous  waste. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  10. 1993. 
Carol  M.  Brotnier. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as    ' 
follows: 


'' Al  the  least,  this  is  a  permissible  interpretation 
of  (he  land  disposal  statutary  provtMoos,  which  in 
essence  command  that  prohibitad  wastes  be 
prelrealed  before  land  disposal,  and  make  this  a 
paramount  tUtutory  objective  (RTRA  section* 
l002(bl(7)andl003(aM6)) 
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PART  264-6TANDARDS  FOR  OWNER 
AND  OPERATORS  OF  HAZARDOUS 
WASTE  TREATMENT.  STORAGE.  AND 
DISPOSAL  FACILITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905.  6912|a),  6924. 
and  6925. 

2.  Section  264.1.  paragraph  (g)(6)  is 
revised  to  read  as  follows: 

1 264.1    PurpoM.  scope  and  •pplieability. 

(g)  '  *  • 

(6)  The  owner  or  operator  of  an 
elementary  neutralization  unit  or  a 
wastewater  treatment  unit  as  defined  in 
§  260.10  of  this  chapter,  provided  that  if 
the  owner  or  operator  is  diluting 
hazardous  ignitable  (DOOl)  wastes  (other 
than  the  DOOl  High  TOC  Subcategory 
defined  in  §  268.42,  Table  2.  of  this 
chapter),  or  corrosive  (D002)  waste,  to 
remove  the  characteristic  before  land 
disposal,  the  owner/operator  must 
comply  with  the  requirements  set  out  in 
§  264.17(b)  of  this  part. 


PART  265-INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

3.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924. 
and  6925. 

4.  Section  265.1.  paragraph  (c)(10)  is 
revised  to  read  as  follows: 

f  265.1    Purpose,  ecope  and  applicability. 

(c)  •  •  • 

(10)  The  owner  or  operator  of  an 
elementary  neutralization  unit  or  a 
wastewater  treatment  unit  as  defined  in 
§260.10  of  this  chapter,  provided  that  if 
the  owner  or  operator  is  diluting 
hazardous  ignitable  (DOOl)  wastes  (other 
than  the  DOOl  High  TOC  Subcategory 
defined  in  $  268.42.  Table  2,  of  this 
chapter),  or  corrosive  (D002)  waste,  in 
order  to  remove  the  characteristic  before 
land  disposal,  the  owner/operator  must 
comply  with  the  requirements  set  out  in 
S  265.17(b). 


PART  26&-LAND  DISPOSAL 
RESTRICTIONS 

5.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905, 6912(a).  6921. 
and  6924. 


6.  In  §  268.1.  paragraphs  (e)  (4)  and  (5) 
are  added  to  read  as  follows: 


PurpoM,  scope  /and  applicabiUty. 

•        •        • 


§268.1 

•         • 

(e)  •  •  • 

(4)  De  minimis  losses  to  wastewater 
treatment  systems  of  commercial 
chemical  product  or  chemical 
intermediates  that  are  ignitable  (DOOl), 
or  corrosive  (D002).  and  that  contain 
underlying  hazardous  constituents  as 
defined  in  §  268.2  of  this  part,  are  not 
considered  to  be  prohibited  wastes.  De 
minimis  is  defined  as  losses  from 
normal  material  handling  operations 
(e.g.  spills  from  the  unloading  or 
transfer  of  materials  from  bins  or  other 
containers,  leaks  from  pipes,  valves  or 
other  devices  used  to  transfer  materials); 
minor  leaks  of  process  equipment, 
storage  tanks  or  containers;  leaks  from 
well-maintained  pump  packings  and 
seals;  sample  purgings;  and  relief  device 
discharges. 

(5)  Land  disposal  prohibitions  do  not 
apply  to  laboratory  wastes  displaying 
the  characteristic  of  ignitability  (DOOl) 
or  corrosivity  (D002),  that  are 
commingled  with  other  plant 
wastewaters  under  designated 
circumstances:  ignitable  and  corrosive 
laboratory  wastes  containing  underlying 
hazardous  constituents  from  laboratory 
operations,  that  are  mixed  with  other 
plant  wastewaters  at  facilities  whose 
ultimate  discharge  is  subject  to 
regulation  under  the  CWA  (including 
wastewaters  at  facilities  which  have 
eliminated  the  discharge  of  wastewater), 
provided  that  the  annualized  flow  of 
laboratory  wastewater  into  the  facility's 
headwork  does  not  exceed  one  percent, 
or  provided  that  the  laboratory  wastes* 
combined  annualized  average 
concentration  does  not  exceed  one  part 
per  million  in  the  facility's  headwork. 

7.  In  §  268.2,  paragraph  (i)  is  added  to 
read  as  follows: 

1268.2    Definitions  applicable  in  tliis  part. 

•         •         •         •         • 

(i)  Underlying  hazardous  constituent 
means  any  regulated  constituent  present 
at  levels  above  the  F039  constituent- 
specific  treatment  standard  at  the  point 
of  generation  of  the  hazardous  waste. 

8.  In  S  268.7,  the  introductory  text  of 
paragraph  (a),  and  paragraphs  (a)(l)(ii) 
and  (b)(4](ii]  are  revised  to  read  as 
follows: 

f  268.7    Wast*  analysis  and  rscordlceeping. 

(a)  Except  as  specified  in  §  268.32  if 
a  generator's  waste  is  listed  in  40  CFR 
part  261.  subpart  D,  the  generator  must 
test  his  waste,  or  test  an  extract  using 
the  test  method  described  in  part  261, 
appendix  II  of  this  chapter,  or  use 


knowledge  of  the  waste,  to  determine  if 
the  waste  is  restricted  from  land 
disposal  under  this  part.  Except  as 
specified  in  §  268.32.  if  a  generator's 
waste  exhibits  one  or  more  of  the 
characteristics  set  out  at  40  CFR  part 
261.  subpart  C  of  this  chapter,  the 
generator  must  test  an  extract  using  the 
test  method  described  in  appendix  IX  of 
this  part,  or  use  knowledge  of  the  waste, 
to  determine  if  the  waste  is  restricted 
from  land  disposal  under  this  part.  If  the 
generator  determines  that  his  waste 
displays  the  characteristic  of  ignitability 
(DOOl)  (and  is  not  in  the  High  TOC 
Ignitable  Liquids  Subcategory  or  is  not 
treated  by  INON.  FSUBS.  or  RORGS  of 
§  268.42,  Table  1),  or  the  characteristic 
of  corrosivity  (D002),  and  is  prohibited 
under  §  268.37,  the  generator  must 
determine  what  underlying  hazardous 
constituents  (as  defined  in  §  268.2  of 
this  part),  are  reasonably  expected  to  be 
present  in  the  DOOl  or  D002  waste. 

(1)  *   '  ' 

(ii)  The  corresponding  treatment 
standards  for  wastes  F001-F005.  F039, 
wastes  prohibited  pursuant  to  §  268.32 
or  RCRA  section  3004(d),  and  for 
underlying  hazardous  constituents  (as 
defined  in  §  268.2  of  this  part),  in  DOOl 
and  D002  wastes  if  those  wastes  are 
prohibited  under  §  268.37  of  this  part. 
Treatment  standards  for  all  other 
restricted  wastes  must  either  be 
included,  or  be  referenced  by  including 
on  the  notification  the  applicable 
wastewater  (as  defined  in  §  268.2(f))  or 
nonwastewater  (as  defined  in  §  268.2(d)) 
category,  the  applicable  subdivisions 
made  within  a  waste  code  based  on 
waste-specific  criteria  (such  as  D003 
reactive  cyanides],  and  the  CFR 
section(s)  and  paragraph(s)  where  the 
applicable  treatment  standard  appears. 
Where  the  applicable  treatment 
standards  are  expressed  as  specified 
technologies  in  §  268.42,  the  applicable 
five-letter  treatment  code  found  in  Table 
1  of  §  268.42  (e.g.,  INCIN,  WETOX)  also 
must  be  listed  on  the  notification. 
•        *        •        •        • 

(b)  •  •  • 

(4)  •   •   * 

(ii)  The  corresponding  treatment 
standards  for  wastes  F001-F6o5,  F039, 
wastes  prohibited  pursuant  to  §  268.32 
or  RCRA  section  3004(d),  and  for 
underlying  hazardous  constituents  (as 
defined  in  §  268.2  of  this  part),  in  DOOl 
and  D002  wastes  if  those  wastes  are 
prohibited  under  §  268.37  of  this  part. 
Treatment  standards  for  all  other 
restricted  wastes  must  either  be 
included,  or  be  referenced  by  including 
on  the  notification  the  applicable 
wastewater  (as  defined  in  §  268.2(0)  or 
nonwastewater  (as  defined  in  $  268.2(d)) 
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category,  the  applicable  stibdivisions 
made  within  a  waste  code  based  on 
waste-specific  criteria  (such  as  D003 
reactive  cyanides),  and  the  CFR 
section(s)  and  paragraph(s)  where  the 
applicable  treatment  standard  appears. 
Where  the  applicable  treatment 
standards  are  expressed  as  specified 
technologies  in  §  268.42,  the  applicable 
five-letter  treatment  code  found  in  Table 
1  of  S  268.42  (e.g.,  INCIN,  WETOX)  also 
roust  be  included  on  the  notification. 

9.  In  S  268.9,  paragraph  (a)  is  revised 
to  read  as  follows: 

I26SJ    8p«oM  nilM  regarding  wMtM  tfMt 
•ihM  ■  oharadertollc. 

(a)  The  initial  generator  of  a  solid 
waste  must  determine  each  EPA 
Hazardous  Waste  Number  (waste  code) 
applicable  to  the  waste  in  order  to 
determine  the  applicable  treatment 
standards  under  subpart  D  of  this  part. 
For  purposes  of  part  268,  the  waste  will 
carry  the  waste  code  for  any  applicable 
listing  under  40  CFR  part  261.  subpart 
D.  In  addition,  the  waste  will  carry  one 
or  more  of  the  waste  codes  under  40 
CFR  part  261,  subpart  C,  where  the 
waste  exhibits  a  characteristic  except  in 
the  case  when  the  treatment  standard 
for  the  waste  code  listed  in  40  CFR  part 
261,  subpart  D  operates  in  lieu  of  the 
standard  for  the  waste  code  under  40 
CFR  part  261,  subpart  C,  as  specified  in 
paragraph  (b)  of  this  section.  If  the 
generator  determines  that  his  waste 
displays  the  characteristic  of  ignitability 
(DOOl)  (and  is  not  in  the  High  TOC 
Ignitable  Liquids  Subcategory  or  is  not 


treated  by  INCIN.  FSUBS,  or  RORCS  of 
§  268.42.  Table  1),  or  the  characteristic 
of  corrosivity  (D()02),  and  is  prohibited 
under  §  268.37  of  this  Part,  the  generator 
must  determine  what  underlying 
hazardous  constituents  (as  defined  in 
§  268.2  of  this  Part),  are  reasonably 
expected  to  be  present  in  the  DOOl  or 
D002  waste. 


10.  Section  268.37  is  added  to  read  as 
follows: 

1268.37    WmI*  spMlflc  prohlt>itlofM— 
IgnHabl*  and  corroslv*  charactcriatte 
wastM  wt>oM  tTMrtmant  starMlarda  wer* 
vacated. 

(a)  Effective  August  9. 1993,  the 
wastes  specified  in  40  CFR  261.21  as 
DOOl  (and  is  not  in  the  High  TOC 
Ignitable  Liquids  Subcategory),  and 
specified  in  §261.22  as  D002,  that  are 
managed  in  systems  other  than  those 
whose  discharge  is  regulated  under  the 
Clean  Water  Act  (CWA),  or  that  inject  in 
Class  I  deep  wells  regulated  under  the 
Safe  Drinking  Water  Act  (SDWA).  or 
that  are  zero  dischargers  that  engage  in 
CWA-equivalent  treatment  before 
ultimate  land  disposal,  are  prohibited 
from  land  disposal.  CWA-equivalent 
treatment  means  biological  treatment  for 
organics.  alkaline  chlorination  or 
ferrous  sulfate  precipitation  for  cyanide, 
precipitation/sedimentation  for  metals, 
reduction  of  hexavalent  chromium,  or 
other  treatment  technology  that  can  be 
demonstrated  to  perform  equally  or 
greater  than  these  technologies. 

(b)  Effective  February  10, 1994,  the 
wastes  specified  in  40  CFR  261.21  as 
DOOl  (and  is  not  in  the  High  TOC 


Ignitable  Liquids  Subcategory),  and 
specified  in  §  26L22  as  D002.  that  are 
managed  in  systems  defined  in  40  CFR 
144.6(e)  and  146.6(e)  as  Class  V 
injection  wells,  that  do  not  engage  in 
CWA-equivalent  treatment  before 
inje<;tion.  are  prohibited  from  land 
disposal. 

11.  In  §  268.40.  paragraph  (b)  is 
revised  to  read  as  follows: 

1268.40    Applicability  of  tTMtmwtt 
standards. 


(b)  A  restricted  waste  for  which  a 
treatment  technology  is  specified  under 
§  268  42(a),  or  hazardous  debris  for 
which  a  treatment  technology  is 
specified  under  §  268.45,  may  be  land 
disposed  afier  it  is  treated  using  that 
spe< jfied  technology  or  an  equivalent 
treatment  method  approved  by  the 
Administrator  under  the  procedures  set 
forth  in  §  268.42(b).  For  waste 
displaying  the  characteristic  of 
ignitability  (DOOl)  and  reactivity  (D003), 
that  are  diluted  to  meet  the  deactivation 
treatment  standard  in  §  268.42(a)  Tables 
1  and  2  (DEACT).  the  treater  must 
comply  with  the  precautionary 
measures  specified  in  40  CFR  264.17(b) 
and  265.17(b)  of  this  chapter. 
•        •        •        •        • 

12.  In  §  268.41(a),  Table  CCWE,  the 
entry  for  F039  is  amended  by  revising 
thu  "Waste  code"  and  the  "See  also" 
ooluinns  to  read  as  follows: 

i  268.41    Treatment  standards  sxprssssd 
ss  concsntrations  toi  waste  axtrscL 

(a)  •  •  • 


268.41    Table  CCWE.— CoNSTrruENT  Concentrations  in  Waste  Extract 


Waste  code 


Commercial 

chemical 

name 


See  also 


Regulated 
hazardous 
constituent 


CAS  No.  for 

regulated 

hazardous 

constituent 


Wastewaters 


Nonwastewalsra 


Concentra- 
tion {rngfl) 


Notes 


Concentra- 
tion (mg/l) 


F039  (and  DOOl 
andD002 
wastes  prohit>- 
Had  under 
§268.37). 


JaiAe  2  in  268.42, 
andTat>iaCCW 
in  268.43. 


13.  In  §  268.42(a)  the  entries  for  DOOl 
and  D002  in  Table  2  are  revised  to  read 
as  follows: 


12*8.42    TrMtmMit  standwds  sxprMSsd 
ss  spscifisd  tsctmologiss. 

(a)  •  •  • 
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cod* 


268.42   Table  2.— Technology-Based  Standards  by  RCRA  Waste  Code 


SMatso 


Waste  descriptions  and/or  treatment  8utx:ategory 


0001  ..    Table  CX^WE  In  268.41    AH  descriptions  based  on  40  CFR  261^1.  except 

and    Table    CCW   In       tor  the  §261J!1(aKl)  High  TOC  subcategory. 
268.43.  marwged    in    noThCWA/norvCWA-equlvaient/ 

non-Class  I  SOWA  systems. 

D001  ..    NA AB  descriptions  based  on  40  CFR  261.21.  except 

for  the  §261. 21  (a)(1)  hHgh  TOC  subcategory, 
managed  In  CWA.  CWA-«quivalent  or  Oass  I 
SDWA  systems. 

D001  ..    NA AM  descriptions  based  on  40  CFR  261. 21(a)(1)— 

hHgh  TOC  Ignitable  Liquids  Subcategory— 
Greater  ttian  or  equal  to  10%  total  organic  car- 
bon. 

D002  ..  Table  CCWE  In  268.41  Add.  alkaline,  and  other  subcategory  based  on 
and  Table  CCW  In  261.22  managed  in  non-CWA/non-CWA-equiv- 
268.43.  alent/non-Class  I  SDWA  systems. 

0002  ..    NA » Add.  alltallne,  and  other  subcategory  based  on 

261.22  managed  in  CWA,  CWA-equlvalent.  or 
Class  I  SDWA  systems. 


CAS  No. 
for  regu- 
lated haz- 
ardous 
constitu- 

Technology code 

Wastewaters 

Nomvastewaters 

ent 

NA  

NA  

DEACT.  and 

meetF039:or 

FSUBS; 

RORGS;or 

INCIN. 
DEACT  — 

DEACT.  and  meet  F039; 
or  FSUBS;  RORGS: 
or  INCIN. 

DEACT. 

NA  

NA  

FSUBS:  RORGS:  or 
INCIN. 

NA  

DEACT  and 
meetF039. 

DEACT  and  meet  F039. 

NA  

DEACT  

DEACT. 

Note:  NA  means  Not  Applicable. 


14.  In  §  268.43(a).  Table  CCW.  the  entry  for  F039  is  amended  by  revising  the    'Waste  code"  and  the  "See  also" 
columns  to  read  as  follows: 

i  268.43    Treatment  standards  axpreeeed  as  waste  cortcentratlone. 
(a)  •  •  • 

268.43   Table  CCW.— Constituent  Concentrations  in  Wastes 


Waste  code 


Commercial 

chemical 

name 


See  also 


Regulated 
hazardous 
constituent 


CAS  No.  for 

regulated 

hazardous 

constituent 


Wastewaters 


Nonwastewaters 


CorKentra- 
tion  (mg/t) 


Notes 


Concentra- 
tion (mg/l) 


Notes 


F039(and 

Table  2  In 

0001  and 

268.42.  and 

0002  wastes 

Table 

prohibited 

CCWE  In 

under 

26841. 

§268.37). 

PART  270— EPA  ADMINISTERED  PERMIT  PROGRAMS:  THE  HAZARDOUS  WASTE  PERMIT  PROGRAM 

15.  The  authority  citation  for  part  270  continues  to  read  as  follows: 
Authority:  42  U.S.Q  6905.  6912.  6924.  6925.  6927.  6939.  and  6974. 

16.  In  §270.42.  Appendix  I  is  amended  by  redesignating  item  B(l)(c)  as  B(l)(d),  removing  the  second  item  B(l)(b), 
and  adding  item  B(l)(c)  to  read  as  follows: 
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Appendix  I  to  Section  270.<.^ 

ChtMification  of  Permit  Modifications 


ModHications 


Qass        Authority:  42  use.  6905,691 2(a).  and 
6926. 


ModMcatkxw 


II 


Subpart  A— Requirementa  for  Rnal 


B.  General  Fadlity  Standards: 
1.  *  •  • 

c  To  Inoorporato  changes  associ- 
ated with  underlying  hazardous 
constituents  in  ignit^  or  corro- 
sive wastes 


Class        I  " ■    Subpart  A FU 

Age^applovi'***^*^    ''^"'^    ^    AuthoriraUon 

18.  Section  271. l(j)  is  amended  by 
PART  271-4tEQUIREMErfrS  FOR  adding  the  following  entries  in 

AUTHORIZATION  OF  STATE  chronological  order  to  Table  1  and  Table 

HAZARDOUS  WASTE  PROGRAMS 


2: 


,^        17.  The  authority  citation  for  part  271     \^^^\  »»»'P*»»«^»W 
continues  to  read  as  follows:  ,....* 


Table  1.— Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulga- 
tion dene 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


11* 
May  24. 

r 


-              •  • 

Land  disposal  restrictions  for  characteris-    [Insert  Federal  Register  page  numbers)  .    August  9  1993 

tic  wastes  whose  treatment  standards                              ■        ^'  »                j  uyu»i ».  i»»o. 
were  vacated. 


ETIective 
date 


Table  2.— Self-Implementing  Provisions  of  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Self-implementing  provision 


RCRA  citation 


Federal  Register  reference 


August  9. 
1993. 


Prohibition   on   land  disposal   of  char-    3004(g)(6)(c) 
actertstic    wastes    whose    treatment 
starxlards  were  vacated. 


May  24.  1993  (insert  FR  page  numbers). 


[FR  Dot  93-11877  Filed  5-21-93;  8:45  ami 
BIUMOCOOEI 


fOL 


ISS 


9  93 


^         -  Monday 

^  May  24,  1993 


s 


g     -g 


■^  ai  ^ 

■i  ^  ^ 

'    f     J 

S  3 


Part  III 


Department  of 
Transportation 


Coast  Guard 


46  CFR  Part  30  et  al. 

Bulk  Hazardous  Materials;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  30. 40, 98, 147, 150. 151, 
and  153 

(CGO  92-100] 

RIN2115-AC35 

Bulk  Hazardous  Materials 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  its  regulations  on  carriage  of 
bulk  hazardous  materials  by  adding 
cargoes  recently  authorized  for  carriage 
by  the  Coast  Guard  or  added  to  the 
International  Maritime  Organization's 
(IMO)  Chemical  Codes  and  by  making 
minor  technical  and  editorial  changes 
and  corrections.  This  action  would 
update  the  bulk  hazardous  materials 
tables  and  better  inform  persons 
shipping  a  bulk  hazardous  material  of 
that  material's  compatibility  and  special 
handling  requirements. 
DATES:  Comments  must  be  received  on 
or  before  July  8. 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Executive  Secretary.  Marine  Safety 
Council  {G-LRA/3406)  (CGD  92-100). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspe<:tion  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Cuilis  G.  Payne,  Hazardous  Materials 
Branch.  (202)  267-1577. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  data,  views,  or  arguments. 
Persons  submitting  comments,  should 
include  their  names  and  addresses, 
identify  this  rulemaking  (CGD  92-100) 
and  the  specific  section  of  the  proposal 
to  which  each  comment  applies,  and 
give  the  reasons  for  each  comment.  The 
Coast  Guard  requests  that  all  comments 
and  attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  fiUng.  If  not  practical,  a 
second  copy  cf  any  bound  material  is 
requested.  Persons  wanting 


acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proprasal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Curtis  C. 
Payne.  Project  Manager,  and  Ms.  Helen 
G.  Boutrous.  Project  Counsel,  Office  of 
Chief  Counsel. 

Related  Rulemaking 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
publishing  proposed  amendments  to  its 
noxious  liquid  substances  lists  in  33 
CFR  151.47  and  151.49  (Coast  Guard 
docket  CGD  92-lOOa).  When 
appropriate,  changes  proposed  in  the 
present  rulemaking  are  also  proposed 
for  33  CFR  151.47  and  151.49. 

Background  and  Purpose 

This  rulemaking  is  administrative  in 
nature  and  is  proposing  to  update 
various  Coast  Guard  hazardous 
materials  tables  in  46  CFR  parts  30, 150, 
151,  and  153  to  include  new  chemicals 
and  requirements  authorized  or  soon  to 
be  authorized  by  Coast  Guard 
regulations  or  international  law.  This 
rulemaking  would  also  make  other  non- 
substantive editorial  changes  and 
corrections. 

Discussion  of  Proposed  Amendments 

A  number  of  new  cargo  entries  would 
be  added  to  table  30.25-1,  table  151.05. 
tables  I  and  II  and  appendix  I  of  part 
150,  and  tables  1  and  2  of  part  153,  as 
appropriate.  These  include  cargoes 
recently  authorized  by  the  Coast  Guard 
and  cargoes  to  be  included  in  the  IMO 
Chemical  Codes.  Also,  the  name  of 
several  existing  entries  in  the  various 
tables  would  be  modified,  or  their 
Pollution  Category  (Pol.  Cat.)  would  be 
modified  or  corrected. 

In  general,  the  objectives  of  this   " 
rulemaking  are  as  follows: 

(a)  Table  30.25-1  in  part  30.  table 
151.05  in  part  151,  and  tables  1  and  2 
in  part  153  would  be  amended,  where 
applicable  by  adding — 


(1)  Cargoes  recently  authorized  for 
carriage  by  Coast  Guard  re]mlations: 

(2)  Cargoes  included  in  tne  IMO 
Chemical  Codes  ("International  Code  for 
the  Construction  and  Equipment  of 
Ships  Carrying  Dangerous  Chemicals  in 
Bulk"  (IBC  Code),  and  "Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(BCH  Code)),  but  not  yet  included  in 
Coast  Guard  regulations.  These  include 
new  entries  approved  at  BCH  19 
(September  11-15. 1989).  BCH  20 
(October  1-5.  1990).  BCH  21  (September 
9-13. 1991)  and  BCH  22  (September  7- 
11.1992); 

(3)  Lube  Oil  Additives  (LOAs);  and 

(4)  Noxious  liquid  substances  (NLSs). 
(b)  Revise  the  various  tables  to  reflect 

the  revisions  that  IMO  has  made  to  a 
number  of  Pol.  Cat.  entries. 

As  a  result  of  the  changes  to  the  Pol. 
Cat.  for  a  number  of  entries,  changes  to 
their  carriage  requirements  would  also 
be  made  where  applicable.  Also, 
changes  of  the  Pol.  Cat.  of  several 
entries  from  a  higher  to  a  lower  Pol.  Cat. 
or  from  a  lower  to  a  higher  Pol.  Cat. 
would  result  in  their  being  deleted  from 
one  table  and  added  to  another  table  in 
the  regulations. 

Changes  of  the  Pol.  Cat.  of  an  entry 
from  a  lower  to  higher  Pol.  Cat.,  and  any 
resulting  changes  to  their  carriage 
requirements  are  considered  an 
"upgrade."  These  are  not  addressed  in 
this  rulemaking.  However,  for 
informational  purposes,  such 
"upgrades"  as  are  currently  known  are 
listed  in  appendix  I  to  this  NTRM. 
These,  and  any  future  "upgrades",  will 
be  proposed  in  a  future  rulemaking  for 
inclusion  in  the  various  Coast  Guard 
tables  and  lists  to  coincide  with  IMO's 
publication  of  the  amendments  to  its 
Codes. 

"Upgrades"  to  current  entries  in  the 
various  tables,  that  is,  increased  carriage 
requirements  or  revised,  higher  Pol. 
Cat.'s,  or  both  will  be  incorporated  into 
the  Coast  Guard's  regulations  by  future 
rulemaking  projects.  The  effective  dates 
for  the.se  rulemakings  will  correspond  to 
those  dates  set  by  the  IMO  for  their 
amendment  process.  Provisional  Pol. 
Cat.'s  are  indicated  in  the  various  tables 
by  brackets  "I  )".  These  provisional 
categories  are  assigned  by  IMO  when 
further  data  are  necessary  to  complete 
the  evaluation  of  pollution  hazards, 
Until  the  hazard  evaluation  is 
completed,  the  pollution  category 
assigned  is  used.  Thus,  the  Coast  Guard 
does  not  consider  a  change  in  Pol.  Cat. 
from  a  provisional,  i.e.,  one  having 
square  brackets  "[  ]"  around  it.  to  a  final 
Pol.  Cat.  as  an  "upgrade"  or 
"downgrade".  It  is  considered  a  final 
assignment  and  takes  effect  immediately 
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upon  IMO'sTemoval  of  the  provisional 
status. 

(c)  Names  for  certain  current  entries 
would  be  modified  as  part  of  the  Coast 
Guard's  continuing  program  of  adopting 
IMO  terminology  where  applicable,  and 
aligning  usage  throughout  Coast  Guard 
regulations,  and  cross  references  would 
be  added  to  some  existing  names. 

The  IMO  has  adopted  the  symbol  "+" 
to  stand  for  "and  above";  for  example, 
the  old  entry  name  "alcohols  (Cl3  and 
above)"  would  be  renamed  "alcohols 
{C13+)";  another  example  is  "fatty  acids 
(saturated.  C13  and  above)"  which 
would  be  renamed  "fatty  acids 
(saturated.  C13+)". 

(d)  Four  entries  would  be  renamed  in 
the  tables.  They  are: 


Current 


Proposed 


HydrofliKjrosilicic  acid 

(25%  or  less). 
o-^4itroch^orobenzene 
Sodium  acetate,  Gly- 
Watar  solufiorw. 


T 


2,2.4-Trimethyl-3- 
pentanol-1- 
isobutyrate. 


FtuorosHictc  acid 

(30%  or  tess). 
o-Chloronitroberaene . 
Sodium  acetate.  Gty- 

cxA.  Water  mixture 

(1%  or  lass  sodium 

hydroxide). 
2,2.4-Trimethyl-1.3- 

pentanediol-1- 

isobutyrate. 


When  the  Coast  Guard  originally 
evaluated  and  classified 
hydrofluorosilicic  acid  (25%  or  less)  for 
bulk  carriage  by  tankbarge.  the  name 
used  was  similar  to  that  found  in 
Hazardous  Materials  Table  171.101  (49 
CFR  171.101).  The  intent  was  to  use  an 
existing  regulatory  name  known  and 
used  by  the  U.S.  chemical  and 
transportation  industries.  The  Research 
and  Special  Programs  Administration 
(RSPA).  DOT.  published  a  final  rule  in 
the  Federal  Register  at  55  FR  52402 
(December  21. 1990)  that  changed  the 
name  of  the  entry  hydrofluorosilicic 
acid  in  table  172.101  (49  CFR  172.101), 
to  read  fluorosilicic  acid.  Subsequently, 
thijs  commodity  was  also  submitted  to 
the  IMO  for  carriage  by  tank  vessels  and 
added  to  the  IMO  Chemical  Codes  as 
fluorosilicic  acid  (30%  or  less).  This 
NPRM  proposes  to  make  this  same  name 
change  in  the  Coast  Guard  regulations 
and  to  increase  the  concentration 
permitted  to  be  carried  from  25%  to 
30%  (by  weight). 

When  the  Coast  Guard  originally 
evaluated  and  classified  o- 
nitrochlorobenzene  for  bulk  carriage, 
the  name  used  was  that  found  in 
Hazardous  Materials  Table  172.101  (49 
CFR  172.101).  The  intent  was  to  use  an 
existing  regulatory  name  known  and 
used  by  the  U.S.  chemical  and 
transportation  industries.  Subsequently, 
this  commodity  was  submitted  to  the 
IMO  by  the  Coast  Guard  and  added  to 


the  IMO  Chemical  Codes  as  o- 
chloronitrobenzene.  the  more 
chemically  correct  name.  RS'A 
published  a  final  rule  in  the  Federal 
Register  at  55  FR  52402  pecember  21. 
1990)  that  corrected  the  entrj-  o- 
nitrochlorobanzene  in  table  172.101  (49 
CFR  172.101).  to  read  o- 
chloronitrobenzene.  This  NPRM 
proposes  to  make  this  same  correction 
in  the  Coast  Guard  regulations. 

The  name  sodium  acetate,  glycol, 
water  mixture  (1%  or  less  sodium 
hydroxide)  more  accurately  reflects  the 
composition  of  this  mixture  than  the 
name  sodium  acetate,  glycoL  water 
solutions  currently  in  the  regulations. 
This  change  is  proposed  for  Coast  Guard 
regulations. 

The  entry  2,2,4-trimethyl-3-pentanol- 
1-isobutyrate  was  originally  entered  in 
Coast  Guard  tables  using  the  name  as 
given  in  the  request  for  its  evaluation 
and  classification.  Some  time  later  it 
was  determined  that  2,2,4-trimethyl-3- 
pentanol-1-isobutyrate  was  a 
typographical  error  and  that  the  entry 
should  read  2,2,4-trimethyl-1.3- 
pentanediol-1-isobutyrate.  This  would 
be  corrected  in  Coast  Guard  regulations. 

(e)  "Hie  IMO  has  deleted  the  entry 
calcium  naphthenate  in  mineral  oil.  as 
production  of  this  product  has  been 
discontinued.  This  entry  would  be 
deleted  from  Coast  Guard  tables  as  well. 

(f)  The  IMO  has  identified  two  entries 
proposed  for  inclusion  in  the  Codes, 
"alkylbenzene/indane/indene  (Cl2- 
Cl5)  mixture"  and  "alkylbenzene/ 
indane/indene  (C15-C17).  olefin  {Cl2- 
C20)  mixture",  as  being  the  same 
product;  their  compositions  had  been 
analyzed  by  different  laboratory 
methods.  The  revised  entry  has  been 
named  "alkylbenzene/-indane/-indene 
(C12-C17  total  carbon)"  and  would 
appear  in  Coast  Guard  regulations  as 
such. 

(g)  The  Coast  Guard  has  been 
informed  that  two  entries  in  its  various 
tables,  ethyl  hexyl  tallate,  and  naphtha, 
cracking  fraction,  are  no  longer,  or  never 
became  bulk  cargoes.  These  would  be 
deleted  from  the  tables.  In  addition,  two 
other  entries  in  Coast  Guard  tables, 
epoxylated  linear  alcohols,  Cll-ClS, 
and  grease  would  be  deleted.  The  entry 
epoxylated  linear  alcohols,  Cll-ClS  is 
covered  by  the  various  alcohol 
polyethoxylate  entries  in  the  tables.  The 
entry  grease  is  undeHned  as  to 
petroleum  or  animal  origin,  thus 
causing  confusion.  However,  it  is 
covered  under  other  entries  in  the  tables 
regardless  of  origin. 

(h)  The  Compatibility  of  Cargoes 
tables  in  part  150  would  be  amended  to 
include  chemicals  added  under  this 
rulemaking  to  the  hazardous  materials 


tables  in  parts  30,  151,  end  153.  The 
Chemical  Hazard  Response  Information 
System  (CHRIS)  Code  of  se\>er8l  entries 
would  be  adjusted  to  reflect  a  new  or 
changed  CHRIS  Code,  several  current 
cargo  names  modified  or  corrected,  a 
number  of  entries  cross-referenced  to 
other  entries,  and  obsolete  entries 
deleted. 
In  addition  to  the  above — 

(1)  The  Coast  Guard  would  prohibit 
the  stowage  of  acrylonitrile,  as  well  as 
other  similar  commodities,  adjacent  to 
caustic  commodities  in  appendix  1  (b)  of 
46  CFR  part  150,  the  list  of  binary 
combinations  that  have  been 
determined  to  be  dangerously  reactive. 
This  action  is  the  result  of  a  laboratory 
report  indicating  that  a  potentially 
hazardous,  delayed  reaction  between 
these  two  commodities  may  occur 
which  generates  large  amounts  of  heat  if 
the  mixture  is  vigorously  stirred.  This 
potential  hazard  had  not  previously 
been  identified. 

(2)  The  entry  hexaethylene  glycol, 
originally  assigned  to  Croup  20 
(Alcohols.  Glycols)  would  be  reassigned 
to  Group  40  (Glycol  Ethers).  This  would 
correct  an  error  in  the  compatibility 
assignment  of  this  commodity. 

(i)  In  table  151.05  the  two  entries  "iso- 
Butyraldehyde"  and  "n-Butyraldehyde" 
would  be  combined  into  a  single  new 
«ntry  "Butyraldehyde  (all  isomers)";  the 
entry  "Carbon  dioxide,  liquid"  would 
have  its  name  revised  to  read  "Carbon 
dioxide,  liquefied"  to  correspond  with 
other  similarly  named  entries;  the  entry 
*Thosphorous,  elemental"  would  have 
its  name  revised  to  read  "Phosphorous, 
white  {elemental]"  a  more  correctly 
identified  entry  name;  the  entry  sodium 
aluminate  solution  would  be  modified 
by  adding  "(45%  or  less)"  as  originally 
classified  thus  correcting  an  oversight; 
and  the  entry  sodium  hypochlorite 
solution  (15%  or  less)  would  have  the 
concentration  permitted  to  be  carried 
increased  to  20%  as  a  result  of  its 
having  been  reclassified  for  carriage  by 
barge.  (However,  this  has  no  bearing 
upon  the  tank  ship  entry  in  table  1  of 
46  CFR  part  153) 

(j)  The  protective  clothing  special 
requirement  would  be  added  to  two 
entries  in  table  151.05  (motor  fuel 
antiknock  compounds  (containing  lead 
alkyls)  and  sodium  chlorate  solution 
(50%  or  less)),  and  six  entries  in  table 
1  of  part  153  (acrylic  acid,  o- 
chloronitrobenzene,  2,2- 
dichloropropionic  acid,  sodium 
hypochlorite  solution  (15%  or  less), 
1,1,2-trichloroethane,  and  1.2,3- 
trichloropropane).  These  cargoes 
present  serious  corrosive  or  skin 
absorption  hazards  for  which  protective 
clothing  is  needed  to  prevent  skio 
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contact  during  work  activities.  These 
changes  would  be  consistent  with  the 
requirements  for  protective  clothing  in 
parts  151  and  153. 

(k)  A  modified  header  for  table  1,  part 
153  is  propos^.  Corresponding 
modiRcations  within  the  table 
(renumbering  of  the  references  to 
individual  footnotes),  as  well  as  a 
realignment  of  the  footnotes  at  the  end 
of  the  table  are  also  proposed. 
Generally,  the  modiflcations  consist  of 
consolidating  related  footnotes  into  a 
single  footnote  while  retaining  the 
intent  of  the  original  footnotes.  This 
would  result  in  fewer  footnotes. 

(1)  In  table  1,  part  153  the  entry 
ammonium  sulfide  solution  (45%  or 
less)  would  have  special  requirement 
§  153.372  removed. 

After  consultation  with  the 
manufacturer  and  submission  of  new 
vapor  pressure  data  showing  values 
below  that  specified  in  §  153.372.  that  is 


100  kPa,  or  approximately  14.7  psia.  it 
was  determined  that  this  requirement  is 
not  needed  for  this  commodity.  The 
Coast  Guard  submitted  this  new  data  to 
the  IMO  which  has  removed  its  high 
vapor  pressure  requirement  hx)m  its 
special  requirements  for  this 
commodity.  This  rulemaking  would 
remove  it  from  Coast  Guard  tables. 

(m)  The  regulations  in  46  CFR 
153.9(a)  contain  the  basic  requirements 
for  a  foreign  vessel  with  an  IMO 
Certificate  of  Fitness  (COF)  to  obtain  a 
Certificate  of  Compliance.  Footnote  2  to 
part  153.9(a)  indicates  that  a  foreign 
vessel  must  comply  with  46  CFR  part 
153  if  its  requirements  exceed  those  of 
the  Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk  (BCH  Code)  or  the 
International  Code  for  the  Construction 
and  Equipment  of  Ships  Carrying 
Dangerous  Chemicals  in  Bulk  (IBC 
Code).  However,  for  a  vessel  with  a 


COF.  compliance  with  either  the  BCH 
Code  or  the  IBC  Code  will  satisfy  the 
requirements  of  46  CFR  part  153  with 
the  exception  of  the  requirements  of 
part  153  subpart  C  (Operations)  and  as 
provided  in  §  153.9(a).  Therefore, 
because  footnote  2  is  misleading  and 
contains  unnecessary  information,  the 
Coast  Guard  proposes  to  delete  footnote 
2  of  §153.9. 

(n)  Corrections  of  numerous 
references  in  part  40. 

(o)  Other  minor  corrections  or 
modifications  as  required. 

New  entries  to  the  various  tables  are 
indicated  by  a  plus  sign,  "+",  preceding 
the  name;  changes  to  existing  entries  are 
indicated  by  a  bullet,  "•",  preceding  the 
name  and  in  boldface  type  within  the 
table  where  possible. 

The  table  below  lists  all  changes  to 
existing  entries  with  a  brief  explanation 
where  helpful. 


Cargo  Nama 


Poilutton  Category 


Current 


Proposed 


Current 


Proposed 


Comments 


Acrylic  acid No  change 


Acrylonitrile-Styrene  copolymef  dis- 
persion in  Polyether  potyol. 

AlcoN5l(C12-Cl5)  po«y(1- 

3)ethoxylates. 

Alcohol(C12-C15)  poty(3- 

11)ethoxytatas. 

Alcohots  (C13  and  above)  

Alky1(C9-C17)  benzenes  

Ammonium  hydrogen  phosphate  so- 
lution. 

Ammonium  polyphosphate  solution  . 

Ammonium  sulfide  soiutJon(45  %  or 
less). 

Amyl  acetate  (iso-,  r»-) 

(commercial,  Iso-,  n-,  sec-)  Amyt  ac- 
etate. 

Benzerte  hydrocartxxi  mixtures 
(having  10%  Benzer>e  or  more). 

Benzene,  Toluene,  Xylene  mixtures 
(having  1 0%  Benzene  Of  more). 

Butyl  acetate  (iso-,  n-) 

Butyl  acetate  (sec-) 

(rv,  crude)  Butyrakjehyde  


No  change 


Alcohol(C12-C15) 
6)ethoxylates. 

A»cohol(Cl2-C15) 
19)ethoxylates. 

Alcohols  (C13*)  

Alkyl(C94)benzenes 
No  change 


poly(i- 
po»y(7- 


No  change 
No  change 


Amyl  acetate  (all  isomers) 
Amy!  acetate  (all  isomers) 


No  change 

(01 

No  change 

A 


D 

D 

("11 

9D 
No  change 

No  change 
No  change 


No  change 
No  change 


iso-Butyraldehyde 
n-Butyraldehyde  .. 


(iso-,  n-)  Butyl  acetate  

sec-Butyl  acetate  

1.  (cnxje)  Butyraldehyde  

2.  Butyrahjetiyde  (all  isomers) 
Butyraldehyde  (all  isomers)  .... 
Butyraldehyde  (all  isomers)  .... 


Butyrolaclooe  (gamma) gamma-Butyrolaclone 

Calcium  alkyl  salicylate  .„ Calcium  long  chain  alkyl  salicylate 

(C13+). 
Calcium  naphtherurfe  in  Mineral  oil  _ 


Carton  dtoxide,  liquid  Cart>on  dioxide,  Hquefied 

Chlofotoenzene No  change 

No  change 


4-Chloro-2-methyipherwxyacetic 
add,  dimethy(amir>e  salt  solution 


iq 


No  change 

D 
No  change 

B 


III 
III 
D 

D 

No  change 

No  change 
No  change 


No  change        No  change 
No  change        No  change 


No  change 

No  change 

No  change 

No  change 

B 

f 

B 

C 

No  change 

No  change 

Not 

Not 

applicable 

applicable 

No  change 

No  change 

No  change 

No  change 

Not 

Not 

applicable 

applicable 

No  change 

No  change 

46  CFR   153,  Table   1:  Protective 
clothing  requirement  added. 


46  CFR  153,  Table  1:  Type  II  to  III 
Cargo  containnient  system;  addi- 
tional requirements. 


46  CFR  153,  Table  1:  Delete  Spe- 
cial requirement  .372. 
46  CFR  30.  Table  30.25-1. 
46  CFR  153.  Table  1. 

46  CFR  153,  Table  1:  Footnote. 

46  CFR  153,  Table  1:  Footnote. 

46  CFR  30,  Table  30.25-1. 
46  CFR  30,  Table  30.25-1. 
46  CFR  153.  Table  1. 

46  CFR  151.  Table  151.05. 
46  CFR  30,  Table  30.25-1. 


46  CFR  153.  Table  1:  To  be  de- 
leted, product  no  longer  pro- 
duced. 

46  CFR  151.  Table  151.05. 

46  CFR  153,  Table  1:  Type  II  to  III 
Cargo  containment  system 
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Cargo  Nan>e 


Pollution  Category 


Current 


Propoeed 


Cunent 


l3.9-Cyciododffi»rtnene  No  change 


Cyctohexanol „ No  change 


Cyclohexanone.  Cyclohexanol  mix- 
ture. 

Cymene  (para-)  „ 

DecaWehyde  (Iso-)  

Decaldehyde  (n-) 

Dialky((ClO-C14)  benzenes  

CNbutyl  phthalate  (orlho-)  

Dichlorobenzenes  (all  ison>ers) 

1.1-Dichloroethar>e  

1  1-.  1,2-,  1 ,3-Dichioropropane  


No  change 


[B] 


2,2-Dichloropropionic  acid 


p-Cymene , 

iso-DecakJehyde  

r>-Oecaldehyde  

No  change 

ortno-Dibutyl  phthalate 

Dichloroberaene  (all  ison>ers) 
No  change „ 

1.  1,1-Dichloropropane  

2.  1 ,2-Dichloropropane  

3. 1 3-Dichloropropan«  

No  change 


2,6-Diethylaniline 

Diethylene  glycol  butyl  ether  acetate 

Diethylene  glycol  ethyl  ether  acetate 

Diethylene  glycol  methyl  ether 

Diethylene  glycol  methyl  ether  ace- 
tate. 

Diethylene  glycol  phthalate  

Dimethyl  hydrogen  phosphite  

Dimettiyt  poly6ik>Kar>e  

Dipropylene  glycol  tnethyl  ether 


Dodecylannine, 
mixture. 


Tetradecylamirw 


No  change 

Poly(2-8)alky1ene  glycol 

nxx«)alkyl(C1 -C6)  ett>er  acetate. 
Poly(2-*)alkylene  glycol 

monoalkyl(C1-C6)  ether  acetate. 
Poly(2-8)alkylene  glycol 

monoalkyl(C1-C6)  ether. 
Poly(2'8)alkylene  glycol 

monoalkyl(C1-C6)  ether  acetate. 

No  change 

No  change 

No  change 

Poly(2-e)alkylene  glycol 

monoaUcyt(C  1  <»)  «lh«r. 
No  change  


[C] 


Dnlling  brine  (containing  2!inc  salts)  .     No  change 


Epoxylated  linear  alcohols,  C11-C15     

Ethyl-3-ethoxypropionate  No  change 

Eftyl  hexyl  tallate  „„ .""I™"""""!! 

Fatty    add    (saturated.    CI  3    and    Fatty  acid  (saturated. -cia*)  ."! 

above). 
Fish  solubles  (water  based  fishmeal    No  change 

extracts). 

Grease 

HydrofluoroeiHoc  acid  (25%  or  leas)      Fluorosilicic  acid  (30%  or  less) 


2-Hydroxy-4-(methylthio)butanoic 

ccid. 
Magnesium  nonyl  phenol  sulfide  . 

Magnesium  sulfonate 


No  change 


Methacrylonitrile  

Methyl  amyl  ketone 


Magnesium      tong      chain 
phenate  sulfide  (C8iC20). 

Magnesium     long    chain 
sulfonate  {C11-C5Q). 

No  change 

No  change „ 


alkyl 
atkaryt 


Meihyl  diethanolamine  No  change 


Proposed 


c 

0 

ici 

D 

No(>«nge 
No  change 
Noctiange 

[Dl 
No  change 
No  change 

B 

B 

8 

B 
No  change 

No  change 
No  change 
No  change 

D 
No  change 
r^  change 

D 

C 

C 

D 
No  change 

|C1 
No  change 

C 

No  change 

No  cliange 

No  change 

C 

D 

No  ctiange 

t^k)  change 

IDl 
• 

[III] 
No  change 

D 

(B) 

III 
No  change 

2-Methy»-1-pentene  _ 

4-Methyl-1-penfene  

Methyl  pentene 

2-Methytpyndine  

3-Methylpyridine  ,. 

4-Methy1pyridine  

N-Methyl-2-^^rnolidona _ 

Motor   fuel   antt-knac^   compounds 
(containing  lead  alkyls). 


Hexene  (all  isomers) 
HeMane  (aM  isomers) 
Hexene  (all  isomers) 

f«io  change 

No  ctiange 

No  change 

No  change 


Nochar>ge 


B 


IC)  C 

f^  cf>ange       No  cfiange 

(Dl  III 


Not 

Not 

applicable 

applicable 

fCl 

C 

1 

[D] 

f 

D 

8 

D 

C 

0 

[C] 

D 

No  change 

Nochar^ge 

ICI 

C 

Nocttange 

No  change 

8 

0 

m 

C 

B 

O 

B 

D 

Met 

Not 

applk:able 

Convnents 


46  CFR  153,  Table  1;  Type  III  to  I 
Cargo  containment  system;  addl- 
tioruil  requirennent. 

46  CFR  153.  Table  1:  Delate  from 
table 


46CFR30,  Table305S-1. 
46  CFR  30,  Table  30.25-1. 
46  CFR  30,  Table  30.25-1. 

46  CFR  30,  Table  30.25-1. 
46  CFR  153.  Table  1. 


46  CFR   153,  Table   1:   Protective 
clothing  requirement  added. 


46  CFR  153,  Table  1: 
table 


Delete  from 


46  CFR  153.  TaWe  1:  Type  III  to  II 
Cargo  containment  system  and 
reduced  requirements. 

46  CFR  153,  Table  1:  Type  II  to  III 
Cargo  corUainment  system. 

To  be  deleted  from  all  tat>les. 

To  be  deleted  from  all  tables 


To  be  delelBd  from  ail  tables 

46  CFR  151.  Table  151.05:  In- 
crease in  corvwntration  permitted 
to  be  carried;  Protective  clottiing 
requtrenwnt  added. 

46  CFR  153.  Table  1:  Reduced  re- 
quireoDents. 

46  CFR  30.  Table  30.25-1. 

46  CFR  30,  Table  30^-1. 


46  CFR  153,  Table  1;  Delete  from 
table. 

46  CFR  153,  Table  1:  Reduced  re- 
quirements. 

46  CFR  153.  Table  1. 

46  CFR  153,  Table  1. 

46  CFR  30.  Table  30.25-1. 


46  CFR  153.  Table  1:  Delate  from 

table. 
46  CFR  151.  Table  151  i>5:  Protao- 

tive  dottting  requirement  added 
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Cargo  Nam* 


PoMution  Categofy 


Currant 


Proposed 


Current 


Proposed 


Comments 


Myrcene _ No  change 


IB) 


Naphtha,  cracking  traction  

o-Nitrochkxoben^ene o-Chloionitrot)en2ene 


Nonene »- 

Nonyt  alcohol  (all  isomers) 

Nonyl  phenoJ  sulfide  (90%  or  less)  .. 
OM,  misc.:  Soya  bean  (epoxkjized)  .. 

Octyl  nitrates  (all  isomers)  „ 

Palm  kefT>el  o«l.  fatty  add — 

Palm  kernel  oM,  tatty  add  methyl 
ester. 

n-Paraffins  (C10-C20)  

Phenol  « 

Phosphorous,  elemental  — 

Pme  oi  

Polyalky»(Cl8-C22)  acrytate  in  Xy- 
lene. 

Polyalkylene  oxide  potyol 

Potyglycerol  

Polyisobutyiene  

Po(y(20)oxyethy»ene  sortxtan 

monooieate. 

Polypropylene 

Potassium  oleate — 

PropionaWehyde  

Propyl  acetate  (iso-) 

Propyl  acetate  (n-)  

Propyl  akMhol  (Iso-)  

Propyl  alcohol  (n-) 

Propyltjen^ene  (iso-)  

Propylben^ene  (n-) 

Propylene  glycol  ethyl  ether 

Propylene  glycol  methyl  ether 

Sodium  acetate  solution 

Sodium  tieruoate  solution 

Sodium  aluminate  solution 

Sodium  chlorate  solution  (50%  of 

less). 
Sodium   hydrogen   sulfide    (6%   or 

less),  Sodium  cart>onate  (3%  or 

less)  solutton. 
Sodium  hypochkxtte  solution  (15% 

or  less). 
Sodium  hypochlorite  solution  (15% 

or  less). 

Sodium  polyacrylate  solution  

Sodium  sulfate  solutnn 

Tetradecylbenzene 


Nonene  (aN  Isomers) 

No  change 

Alkyt  phenol  sulfide  (C8-C40)  

Ne  change  

Aikyl(C7-C9)  nitrates 

Palm  kernel  add  oil  

Palm  kernel  acid  oH,  nwttiyl  ester 


n-Alkanes  (C10+) 

No  char)ge 

Phosphorous,  wttite  (etementaJ) 


No  change 
Noctwnge 


No  ctunge 

No  char>ge 

Poly(44^)isot)utylene 
No  change 


Poly(5*)propyler>e 

No  chaiige 

No  change 

iso-Propyl  acetate  „ 

n-Propyl  acetate 

Iso-Propyl  alcohol 

rvPropyl  ateohol  

iso-Propylbenzene  

n-Propylbenzene  

Propylene  glycol  monoalkyl  ether  .... 
Propyler>e  glycol  morxjalkyl  ether  .... 

No  change 

Sodium  beruoate  solution  

Sodium  aluminate  solution  (45%  or 

less). 
No  ct^ange 

No  change 


No  change 

iq 

• 
• 

A 

No  change 

(C) 

No  change 

B 

Not 
applk^ble 

[B] 

iq 
iq 

[IH] 

(ill] 

IB) 

[III] 

ID) 

D 
No  change 
No  change 
No  change 
No  char>ge 
No  change 
No  change 
No  change 
No  -change 

ID) 

ID) 

Not 
applicable 

Not 
applk^able 

[q 


Sodium  hypochlorite  solutkjn  (25% 
or  less). 

Sodium  poly(4>)acrylate  solution 

No  ctiange „ 

Ko  char>ge 


Triarylphosphate TrHsopropylated  phenyl  phosphates 

1.1,1-Trichloroethane  No  dunge 

1,1,2-Trictik)foethane  _..    No  change 


Trict)lofoethylene  „ No  ctiange 

1 .2.3-Trichloropropane  No  change 

TrkJecyttienzene  Ho  change 


Trielhylene  glycol  ethyl  ettier Poly(2-8)alkylene  glycol 

mor>oalkyl(Cl-C6)  ether. 

Trielhytene  glycol  methyl  ettier Poly(2-8)alkylene  glycol 

monoaiky1(C1-C6)  ether. 

Trimethyibenienes  (all  isomers)  Trlmethylbenzene  (all  isomers) 

2,2,4-Trtmethylpentanedtol-1,3-  2,2,4-TrimeltTyl-1,3-penfanediol 

diisobutyrate.  diisobutyrate. 

2,2.4-Tnmethyl-3-pentanot-1-  2,2,4-Trlmethyl-l  ,3-pentanediol-1- 

isobutyrate.  Isobutyrate. 


Not 

applicable 
[III] 
[III] 

iq 

No  change 
B 
B 

B 

B 

iq 

No  change 

No  change 

No  ctuv>ge 
No  change 


No  change       No  change 


Nocttange 

C 

iO] 

D 

B 
No  change 

ID) 

No  charige 

C 

Not 
applicable 

C 

C 

C 
HI 
Nl 
W 

Hi 
C 

C 
No  change 
No  change 
No  char>ge 
No  change 
No  char>ge 
Nochar>ge 
No  change 
Nodtange 

0 

D 

Not 
applicable 

Not 
applicable 

B 


No  change No  change   No  change 


Not 

applicable 
III 
III 
ID) 

l^char>ge 
C 

c 

c 
c 

PJ 

No  change 

No  change 

Nodutfige 
No  change 


46  CFR  153,  Table  1:  Delate  from 
table. 

To  be  deleted  from  all  tat>les. 

46  CFR  153,  Table  1:  Additksnal  re- 
quirements. 

46  CFR  30,  Table  30.25-1. 
46  CFR  30,  Table  30.25-1. 


46  CFR  153,  Table  1:  Delete  from 
table. 


46  CFR  151.  Table  151.05. 


46  CFR  153,  Table  1: 
table. 


Delete  from 


46  CFR  30,  Table  30  25-1 
46  CFR  30,  Table  30.25-1 
46  CFR  30,  Table  30.25-1 
46  CFR  30.  Table  30.25-1 
46  CFR  30,  Table  30.25-1 
46  CFR  30.  Table  30.25-1 


46  CFR  151,  Table  151.05. 

46  CFR  151,  Table  151.05:  Protec- 
tive dothing  requirement  added. 


46  CFR   153,  Table   1:   Protective 

dothing  requirerrtent  added. 
46  CFR  151,  Table  151.05. 


46  CFR  153,  Table  1:  Delete  from 

table. 
46  CFR  30.  Table  30.25-1. 

46  CFR  153,  Table  1:  Additional  re- 
quirement. 

46  CFR  153,  Table  1:  Additional  re- 
quirement 

46  CFR  153.  Table  1:  Delete  from 
table. 


No  change       No  change 


46  CFR  30,  Table  30.25-1. 
46  CFR  30.  Table  3025-1. 
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Cargo  Name 


Pollution  Category 


Current 


Proposed 


Current 


Proposed 


Comments 


Tripropylene  glycol  methyl  ether Poly(2-8)alkylene  glycol  No  change  No  change 

monoalkyl(C1-C6)  ether. 

uSSjb'eSSi lH'Sm.''^  '*'**^  ^'**^      46  CFR  30.  Table  30.25-1. 

uodecylbenzene No  change [q  (D)  46  CFR  153.  Table  1:  Delete  from 

Vinylidene  chloride No  change b  D  ^^^ 

^^PS  tMo  change [Q]  q 


Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  PR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  This  rulemaking  is 
administrative  in  nature  and  would 
merely  update  chemical  tables  by 
adding  cargoes  recently  authorized  by 
the  Coast  Guard  or  added  to  the  IMO 
Chemical  Codes  and  by  making  other 
non-substantive  editorial  changes  and 
corrections. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

This  rulemaking  is  merely 
administrative  in  nature.  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  rulemaking  is  administrative  in 
nature  and  would  merely  update 


chemical  tables  by  adding  cargoes 
recently  authorized  by  the  Coast  Guard 
or  added  to  the  IMO  Chemical  Codes 
and  by  making  other  non-substantive 
editorial  changes  and  corrections. 
Therefore  this  rulemaking  has  no 
federalism  implications. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  rulemaking  is 
merely  an  administrative  update  of 
tables  listing  chemicals  already 
approved  or  soon  to  be  approved  under 
Coast  Guard  regulation  or  international 
law  and  clearly  would  have  no  impact 
on  the  environment.  A  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  "ADDRESSES." 

List  of  Subjects 

46  CFR  Part  30 

Cargo  vessels,  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  40 

Cargo  vessels,  Hazardous  materials 
transportation,  Marine  safety, 
Occupational  safety  and  health. 
Seamen,  Vinyl  chloride. 

46  CFR  Part  98 

Cargo  vessels.  Hazardous  materials 
transportation,  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46  CFR  Part  147 

Hazardous  materials  transportation. 
Labeling,  Marine  safety.  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  150 

Hazardous  materials  transportation. 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements. 


46  CFR  Part  151 

Cargo  vessels,  Hazardous  materials 
transportation,  Marine  safety,  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46  CFR  Part  153 

Administrative  practice  and 
procedure.  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  30,  40,  98, 147, 
150, 151,  and  153  as  follows: 

PART  30— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703;  49  U.S.C. 
1804;  49  CFR  1.45, 1.46;  Section  30.01-2  also 
issued  under  the  authority  of  44  U.S.C  3507. 

§30.25-1     [Amended] 

2.  In  §  30.25-1,  revise  table  30.25-1  to 
read  as  follows: 


Table  30.25-1— Ust  of  Flammable 
and  Combustible  Bulk  Liquid 
Cargoes 


Cargoes 

PoHutfon 
Category 

Acetone  

III 

Acetopherx)r)e  

00 

Acetyl  tributyl  citrate 

f 

•Acrylonftrile-Styrene      rxipoly- 
mer  dispersion  in  Polyether 
polyol 

t 
0 

•Alcohols    (CI  3    and    above), 
see  Alcohoto  (013*) 

♦Alcohols  (C13+) 

III 

Alcoholic  beverages,  n.o.« 

Alcohol(C6-C1 7)(secondaiy) 
poly(3-6)etho)tylate8 

III 

A 

Alcohol(C6-C  1 7)(secondary) 
poly(7-i2)ethoxylates 

B 

•Alcohol(Cl2-^15)         poly(1- 
3)ethoxytates,                  S90 
Alcohol(C12-C15)     poly(1- 
6)«tt>oxytatM  

Alcohol(Cl2-Cl5)           po»y(3- 
11)ethoxylales.                soe 
Alcohol(C12-C15)     poly(1- 
S).  or  poly(7-19)ethoxytolM 

A 
A 
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Table  30.25-1— List  of  Rammable 
and  Combustible  Bulk  Liquid 
Cargoes — Continued 


Table  30.25-1— List  of  Flammable 
and    Combustible    Bulk    Liquid 

Cargoes— Continued 


Table  30.25-1— List  of  Flammable 
and  Combustible  Bulk  Liquid 
Cargoes — Continued 


Cargoes 

Pollution 
Category 

♦Alcoho«<Cl2-Cl5)         poJy(1- 

6)ett>oxylates „ 

A 

♦Ak:ohol(C12-C15)         po«y(7- 

19)ettK)xyta(es 

B 

♦Alcoho)(C12-C15) 

po<y(20+)ethoxylate8 

C 

*\so-  &   cycio-Alkanes   (C10- 

C11)  

0 

*iso-  &  cydo-AJkanes  (C12>}  .. 

W 

♦n-Alkan«s  (C10>)  

III 

♦AJkary*  poJyethef  (C9-C20)  _.. 

B 

>Alkenyt(Cl1-f)  amtne 

0 

AJkeny«sucdnk:  add  

f 

AJkenytsucdnic  anhydride  

t 

-«-Aiky<(C8)»TWW.  AJkenyl  (C12) 

add  ester  mixture  ._ 

0 

•AMC9-C17)  t>eruenes.  see 

AikyKC9>)benzenee 

m 

♦AJkyHC9-^)ben2eoes  

m 

AJky«t)enzenesu«of*:  add  (4% 

Of  less)  _ _ „... 

1 

♦Alkyf    (»Nothiadiazo4e    (C6- 

C24)  

0 

•fAlkyl   ester  copoiymer  (C&- 

C18)  

(Dl 
(DJ 

♦Alky*  pherwi  siMde  (C8-C40) 

•Alkyi  phthalates  (n-),  s««  Indf- 

vidua/ phthaiaies  „ _ 

Alkyt    sucdnala    termaMehyde 

hydr-  oxyamtno'  conder«ate 

(3.2%  or  less)  

f 

Aminoethyldtethanotwnine, 

Airtrx>-       ethylethanoJamine 

sokJtton 

III 

•Amyl  acetate  (iso-.  n-).  tee 

Ainyl  acetate  (all  toomera)  . 

C 

•fAmyl  acetate  (all  isomers) 

C 

Amy*  alcohol  (iso-.  n-.  sec-,  pri- 

ma^)   ^ 

.0 

Amyl  ateohd  (Ten-) 

M 

Amylerw,  see  Pentene  (aU  leo- 

mers) 

C 

Amyl  methyl  ketone,  see  Meth- 

yl amyl  ketone 

C 

Amyl  taftate  ._ 

1 

•fArtmal  ana  Fish  oils,  n.o.8. 

(see  also  OH.  ecme.  or  Oil. 

misc)  _ 

0 

Including: 

CodUveroU 

Lanolin 

Neatstooloa 

Pnchardoa 

Spemoi 

♦Animal  and  Fish  add  oils  and 

dlstWates,  ao.s. 

0 

Including: 

Animal  acid  oH 

Fish  add  on 

Lardaddoil 

MUedacidoa 

Mixed  genera  add  oil 

Mixed  hard  add  0^ 

Mixed  soM  add  oM 

♦Ary  polyoiefln  (C11-C50)  . 

0 

Asphalt 

1 

Asphalt  biendbig  stocks: 

Rooters  flux  .        _.   .. 

1 

Straight  run  residue „. 

1 

Cargoes 

Pollutkx» 
Category 

♦Barium    kx>g    chain    alkaryl 

suttonate  (C11-C50) „.... 

(B) 

♦Barium  k>ng  chain  aikyt(C8- 

C14)phenate  sulfide 

lAI 
III 

Behenyl  alcohol  

Benzene      trk^rtxwylic      add 

trioctyl  ester  ..    

in 

Benzyl  ateohd 

c 

BicycNc     terpenel     polyamine 

amide  saN  _ „.. 

1 

Brake  fluM  t>ase  mixtures 

(containing                  Poly(2- 

B)alkyiene(C2-C3}      glycols. 

Polyalkylene(C2-C10)  glycol 

monoalkyi(Cl-C4)       ethers. 

and  their  borate  esters) 

D 

Butane 

LFG 

Butene,  see  Butytene. 

Butene  oJtgomer  

B 

•(iso-.  n-)  Butyl  acetate 

C 

•sec-Butyl  acetate  

D 

Butyl  alcohol  (iso-,   n-.   sec-. 

left-)  ._ „_ 

lU 

Butyl  benzyl  phthaiate 

A 

Butylene  ..._ _ 

LFG 

Butylene  glycol  :..... 

0 

•  1,3-aury^ene  (fycol.  see  Bulyl- 

erw  glycol „ 

Butylene  potygtycol.  see  Butyl- 

ef>e  glycol 

OD 

Iso-Butyl  formate 

D 

rvButyl  lormale  

OO 

Butyl  heptyl  ketone _ 

[CI 

•Butyl    methyl    ketone,     see 

Methyl  iHJtyl  ketone 

Butyl  stearate  

lU 

Butyl  toluene „... 

•A 

•gamma-Butyrolactone 

0 

Calcmm  atkylphenate  .._ 

ff 

♦Calcium  alkyl(C9)phenol  sul- 

We.                       polyolefin 

A 

Cakdum   alkyl   salk:ylate.    see 

Calcium   k)ng  chain  alkyl 

•atfcyiate  (C13+)  _ 

c 

Cakmjm  amino  nonyl  pherx>late 

• 

Cateium  cartxjxytate  

t 

♦Caldum    k)og    chain    alkaryl 

sulfonate  (C11-C50) 

D 

♦Cak:ium     k>ng     chain     alkyl 

phenate  (C»-C40)  

ID) 

♦Cakaum     k>ng     chivn     alkyl 

phenate  suNkle  (C8-C40} 

0 

♦Calcium  tong  chain  alkyl  salk:- 

ylate  (C13^)  „ 

C 

♦Cakaum  k>ng  chain  phenoUc 

amine  (C8-C40)  

lit 

Caprolactam  solutions  „.   „.. 

D 

•Caft>on  black  base  (printing 

Ink  iMse  material)  „ 

1 

•Cetyt  akxhol  (hexadecanot). 

see  Alcohols  (01 3^)  

Cetyl-Stoaryl  alcohol 

W 

Cleaning  spirit  (unleaded)  

• 

tCoal  tv 

A 

•Cunene     (see     also     leo> 

Propylbenzene)  ......„_.. 

B 

CyctoaHphatlc  resins „ 

t 

Cyctohexane  „ 

C 

Cargoes 


•Cyclohexanol 

1.3-Cydopentadiene  dimer 
(molten) 

•Cydopentadiene  polymers, 
see  1 ,3-Cyclopentadiene 
dimer  (molten) 

•p-Cymene  

Oecahydronaphlhalerte  _. 

•iso-DecaWehyde  

•n-DecaWehyde  „ 

•Oecane,  see  n-Alkanee 
(C1(k) 

Decene  „ _... 

♦Decyl  acetate  

Decyl  akxjho*  (aM  isomers) 

Oecylt>enzer>e  (n-) 

Detergef4  aikytaie  

Otacetone  atoohd 

Dialkyl(ClO-CU)  benzenes 

Diaikyi<C7-<;i3)  phthaiates 

•Dibutyl  carbinoi.see  Nonyl  al- 
cohol (all  isomers) _. 

•oftho- Dibutyl  phthaiate 

Dicydopentadiene,  see  1 ,3- 
Cyclopentadiene  dimer  (mol- 
ten)   __ 

Diethylbenzene  _. 

Diethylene  glycol  _ 

Oiethyiene  glycol  butyl  ether  .... 

Diethylene  glycol  butyl  ether 
acetate  

Diethylene  glycol  ditHJtyl  ether  . 

Diethylene  glycol  diethyl  ether  . 

Diethylene  glycol  ethyl  ether  .... 

•Diethylene  glycol  ethyl  ether 
acetate,  see  Po{y(2- 
8)alkylene  glyool 
monoaN(yl(C1-C6)  ether 
acetate 

♦Diethylene  glycol  n-hexyl 
ether,  see  Poly(2-6)att(ylene 
glycol  monoaikyl<C1-C£) 
ether 

•Diethylene  glycol  methyl  ether. 
see  Poly(2-0)alkyleoe  gly- 
eol  monoalkyl(C1-C6) 
ettter  „ 

•Diethyler>e  glycol  methyl  ether 
acetate,  see  Pely(2- 
8)alkylene  glycol 
monoalkyl(C1-C6)  ether 
acetate  .._ 

Dietftylene  glycol  phenyl  ether  . 

•Diethylene  glycol  phthatala 

♦Diethylene  glycol  propyl  ether, 
see  Poly(2-8)alkylene  glycol 
monoalky)(Ct-C6)  ether 

Di-(2-elhyihexyl)adipate 

•Di-(2-ethythexyl)phthalate,  see 
Dlalkyl<C7-C13}  phthalatee 

Diethyl  phthaiate 

Diglyddyl  ett>er  o<  Bisphenol  A 

Diheptyl  phthaiate 

DiheJcyl  phttialate 

•Diisobutyk:art>inol,  see  Nortyt 
alcohol  (all  isomere) 

DiisotKitylene _„ 

Diisobutyl  ketone 

Diisobutyl  phthaiate 


Pollution 
Category 


D 
B 


C 
D 

9C 
OB 

W 
8 
B 

B 
D 
D 
D 

[D| 
D 

ICl 
A 


B 
C 
Ml 
Ml 

O 
0 

III 
III 


o 
I 

o 


o 

0 
0 

c 

B 

m 

Rt 

IC) 

B 
0 
B 
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Cargoes 


•Diisodecyl      phthalate.      see 
Diall(yl(C7-C13)  phthalato* 

Diisonony)  adipate 

•Dtisononyt      phthalate,      sae 
Oia<kyKC7-C13)  phthalataa 

Diisooctyl  phthalate  

Dtisopropytbenzene     (aff    iso- 
mers)   

Diisopropyl  naphtt^alena 

Dimethy)  adipate 

•Dimethylbemene,  see 

Xylenes 

Dimethyl  glutarate  

Dimethyl  phthalate 

•Dimethyl  polysiloxane 

2.2-Dimethylpropane-1,3-<liol  ... 

Dimethyl  succinate  

•Dinonyl        phttialate,        see 
Diall(yl(C7-C13)  phthalate* 

Di(octytphenyl)amine  

Dioctyl  phthalate 

Dipentene  

Diphenyt 

Diphenyl,  Diphenyl  ether  mix- 
ture   

Diphenyl  ether 

Diphenyl  ether,  BIphenyl  phenyl 

ether  mixtures 

Dipropylene  glycol 

•f  Dipropylene  glycol  butyl  ether, 
see  Poly(2-8)alkylene  glycol 

rTX)noalkyl{C1-C6)  ether 

Dipropylene  glycol  <W)en2oate  . 

•Dipropylene      glycol      methyl 

ether,  see  Poly(2-8)all(yl«n« 

glycol      monoalkyKC1-C6) 

•thef 

Distillates: 

Flashed  feed  stocks 

Straight  run 

•Ditrkiecyl       phthalate,       see 

Diall(yl(C7-C13)  phthalate* 

•Diundecyl      phthalate,      see 

Oialkyl(C7-C13)  phthalate* 

Dodecane  (all  isomers)  

Dodecanol  

Dodecene  (all  isomers)  

•fDodecyl        alcohol,        see 

Dodecanol 

Dodecylbeniene 

Dodecyl  phenol 

■fDodecyl  xylerie 

Drilling   mud   (low   toxicity)    (if 
nammable  or  combustible)  ... 

Ethane  „ 

2-Ethoxyethanol 

2-Ethoxyethyl  acetate 

•Ethoxyiated    alcohols,     C11- 
CIS.      see      the     alcohol 

pofyethoxylates 

Ethoxy  triglycol  (crude) 

Ethyl  acetate 

Ethyl  acetoacetate  ..„ 

Ethyl  alcohol  

Ethyl  amyl  ketone 

Ethylbenzene 

Ethyl  butand 

Ethyl  butyrate  

Ethyl  cydohexane  


Pollutkyi 
Category 


D 
D 

D 
III 

A 
0 
B 


C 
C 
IN 

D 
C 

D 
• 

III 
C 
A 

A 
A 

A 
III 


D 

[0] 


D 
III 
B 
B 

B 
III 
A 
III 

[III] 

LFG 

0 

C 


Table  30.25-1— Ust  of  Hammable 
and   Combustible    Bulk   Lk^uid 

Cargoes— Continued 


D 
D 
D 
lit 
C 
0 

eo 

c 

c 


Cargoes 


Ethylerte 

Ethylerw  cartxxwte  

Ethylene  glycol  

Ethylene  glycol  acetate 

Ethylene  glycol  butyl  ether 

Ethylene  glycol  butyl  ether  ace- 
tate   

Ethylene  glycol  tert-butyl  ether . 

Ethylene  glycol  diacetate  

Ethylene  glycol  dibutyl  ether  .... 
Ethylene  glycol  ethyl  ether,  see 

2-Ethoxyethar>ol  

Ethylene  glycol  ethyl  ether  ace- 
tate, see  2-Ethoxyethyl  ace- 
tate   

Ethylene  glycol  isopropyl  ether 
Ethylene    glycol    methyl    butyl 

ether 

Ethylene  glycol  methyl  ether  .... 
Ethylene   glycol   methyl,  ether 

acetate 

Ethylene  glycol  phenyl  ether  .... 

Ethylene   {glycol   phenyl   ether, 

Diethytene      glycol      phenyl 

ether  mixture 

Ethylene- Propylene   copolymer 

(in  liquid  mixtures)  

Ethyl-3-ethoxypropionata 

•2'Ethylhexaldehyde,  see  Octyl 

akjehydes 

•2-Ethylhexanok:     add,     see 
Octartoic  acid  (all  iaomers) 
2-Ethythexanol,    see    Octanol 

(all  isomers)  

•Ethylhexoic    add,     see    2- 

Ethylhexanoic  acid 

Ethyl  hexyl  phthalate 

Ethyl  propionate  

Ethyl  toluene 

•Fatty  acid  (saturated,  CI  3  and 
above),     see    Fatty    acid 

(saturated.  013*)  

■fFatty  ack)  (saturated,  CIS^^)  .. 

Fatty  ackl  amkles 

Formamide  „... 

Fuffuryl  akx>hol 

tGas  oil,  cracked 

Gasoline  blendir>g  stocks: 

Alkylates 

tReformates 

Gasolines: 

tAutomotive       (containing 
not    over    4.23    grams 

lead  per  gallon) 

tAviatk)n    (containing   not 
over  4.86  grams   lead 

per  gallon) 

Casinghead  (natural) 

Polymer 

tStraight  run 

Glycerine  

■^Glycerine  (83%), 

Dioxanedin>ethanol       (17%) 

mixture 

•Glycerol,  see  Glycerin*  

Glycerol  polyalkoxylate 

Glyceryl  triacetate 


PoNutky) 
Category 


LFG 
III 
D 
0 
III 

C 
III 
C 
(01 


C 

D 

D 
D 

D 
D 


[III] 
[C] 


D 
OC 


C 
D 
B 


III 
III 
I 
D 
C 
I 


Table  30.25-1— Ust  of  Ramntable 
and  Combustible  Bulk  Lkjuid 
Cargoes— Continued 


Cargoes 


III 
D 


III 
III 


•Gtyddyl  ester  of  tertiary  car- 
boxylic  add,  see  Glycklyl 
ester  of  tridecyl  acetk:  add  ... 
♦Qlyddyl  ester  of  CIO 
trialkylacetic  add,  see 
Glyctdyl  ester  of  trktocyl  ace- 

tw  ackl 

Glyddyl  ester  of  trktocyl  acetk: 

add  

•Glyddyl  ester  of  versatic  add, 
see  GlyckJyl  ester  of  trWecyl 

acettc  ackl 

•Glycol  diacetate.  see  Ethylene 

glycol  diacetate 

Glyools,    Resins,    A    Solvents 

mixture  

•Glycol  triacetate,  see  Gtyceryl 

triacetate  

Glyoxal  sdutkxi  (40%  or  less)  . 
•Heptadecane,  see  n-Alkana* 

(C10>) 

Heptane  (all  isomers) 

Heptanoic  add 

Heptand  (all  isomers)  

Heptene  (all  isomers) 

Heptyl  acetate  

•Herbicide    (CIS    -H22    -N02 

■a),  see  Metolachtor  

•Hexaethylene  glycol,  see  Pot- 

yethylen*  glyMl 

Hexamethylene  glycol  

Hexamethylenetetramine    soki- 

tk>ns  ™ 

Hexane  (all  Isomers)  

Hexarwk;  add 

Hexanol  

Hexene  (ait  isomers)  

Hexyl  acetate „ 

Hexylene  glycol  

•Hog  grease,  see  Lard 

2-Hydroxy-4- 

(melhytthk))butanok:  add 

Hydroxy  terminated 

polybutadiene.  see 

PdytHjtadiene.  hydroxyl  ter- 
minated. 

Isophorone 

Jet  fuels: 

JP-1  (kerosene) 

JP-3 

tJP-4 

JP-5  (kerosene,  heaw)  ...„ 

JP-8 „ 

Kerosene 

LactK  add  „ 

Lard  

♦Latex  (ammonia  (1%  or  less) 

Inhibited)  

Latex,  Ikjukj  synthetic 

irKludirtg: 

Styrer)e-t>utadiene 

rubber 

Carboxylated  styrena- 
butadier>e  copoly- 
mer   

•fLong  chain  aikaryl  polyether 

(C11-C20)  

♦Long   chain   aikaryl    sulfonic 
add  (C16-C60) I 


Pottutkxi 
Category 


B 
B 


HI 

C 
D 
C 
C 
B 


IN 

III 

D 
C 

D 
D 
C 

B 
III 


iq 


I 
I 
I 
I 

01 
I 

D 
III 

D 
III 


III 

III 
C 
D 
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Cargoes 

Pollution 
Category 

♦Long  chain  afcy^phanate/Ph*- 

noJ  surtkle _ 

III 

♦Magnesium  tong  chain  alkaryt 

suMonate  (C11-C50) „.. 

0 

■fMagnesium  long  chain  alky< 

phenate  sulfide  (C8-C20)  .„.. 

ID) 

♦Magnesium  long  chain  alkyf 

salicylate  (C1 1) 

C 

•Magnesium  nonyl  phenoi  sul- 

fide,  see  Magnesium   long 

chain  pheoM*  MiWde  (C»- 

020)  

ID) 

•Magnesium     suKon^e.     see 

Itogneeium      long     chain 

alkaryl  euHonata  (C11-C50) 

D 

Malec  anhydride  copdymer  .... 

1 

2-Mercaptobenzo(hiazot  ^in  liq- 

uid mixtures)  

• 

Methaie „ „ 

LFG 

3-Methoxy-l-toulanoi  .„ 

W 

3-Me»»oxyt)uty1  acetate  

0 

1-Metho)(y-2-pfopy4  acetate 

• 

•Methoxy   trigtycol    (trielhyiene 

glycol    methyl    ether),     see 

Poly<2-«)aikylene        glycol 

monoatkyl(C1-C6)  ethar 

Methyl  acetate  

lit 

Methyl  acetoacetate 

D 

Methyl  alcohol  _.. 

Ul 

Methyl  amy!  acetate  

G 

Methyl  amy!  alcohol 

C 

Methyl  amyl  ketone 

D 

•MeUiyl  butanol.  see  the  amy! 

aJcohols 

Methyl  butenol  _ 

D 

Methyl  but/I  ketone  

D 

Methyl  butynol  

0 

Methyl  butyrate  ._ 

c 

Methyl  ethyl  ketone  

HI 

Methyl  lomial  (dimethyl  to/meJ) 

f 

Methyl  heptyl  ketone  

B 

Methyl  isobutyl   caftoinoi.   see 

Methyl  amyl  alcohol 

c 

Methyl  Isobtrtyl  ketone 

D 

3-Methyl-3-methoxytxrtanol  

III 

3-Methyl-3-methoxybutyl     ace- 

tate   

III 

Methyl  naphthalene  .. . 

A 

•Methyl  pentene.  see  Hexanc 

(all  isomers) 

♦Methyl  propyl  ketone 

D 

•N-Methyl-2-pyiToridone  

O 

Methyl  terl-tHJtyl  ethw  

D 

Metolachlof 

OB 

Minefal  spints  ...„ 

1 

•Myrcene  _ 

D 

Naphtha: 

•tAromatlc     (having     less 

than  10%  Benzene) 

Ol 

Heavy  „. 

91 

Paraffinic          

@l 

tPetroleum  

1 

tSolvent .... 

Ol 

Stoddard  SotwenI 

ei 

tVamish      makers'      and 

painters'  (75%)  

Ol 

Naphthalene  suilooic  acW-torm- 

aldehyde  copolymer,  sodium 

salt  solution _ 

0 

Cargoes 

Pollution 
Category 

Naph»>enic  acid „ 

A 

Nonane  (aH  isomers)  _. 

0 

Nonanoic  actd  (aU  isomers) 

D 

Nonanoic,     Tridecanoic     acid 

mixture  _ 

00 

•Nonene  (aH  Isomers) 

B 

♦Nonyl  acetate  

C 

•Nonyl  alcohol  (all  isomers)  

c 

Nonyl  methacrylate  monomef  .. 

0 

Nonyl  phenol  „ 

A 

Nonyl          phenol         poly(4- 

12)ethoxylates 

B 

•Nonyl  phenol  sulfide  (90%  or 

^ 

less),  see  AUcyl  phsnoi  sul- 

fide (C8-C40) 

♦Noxious  liquid,  N.F..  (1)  n.o.s. 

(**trade  name"  contains  "prin- 

ciple   components")    ST    1, 

Cat  A  (it  combusUble) 

A 

♦Noxious  liquid,  F.,  (2)  n.o.s. 

("trade  name"  contains  "prin- 

ciple   components'!    ST    1, 

Cat  A 

A 

♦Noxious  liquid.  N.F.,  (3)  n.o.s. 

("trade  nanne"  contains  "prirv 

dpie    components")    ST    2, 

Cat  A  (if  combustible) 

A 

♦Noxious  Ikjuid,  F..  (4)  n.o.s. 

("trade  name"  contains  "prin- 

ciple   components")    ST    2. 

Cat  A 

A 

♦Noxious  Ikjuid.  N.F..  (5)  n.as. 

('Irade  nan>e"  contains  "prin- 

ciple   comporients")    ST    2. 

Cat  B  (it  combustible) 

B 

♦Noxious  Ikjuid,  N.F.,  (6)  n.o.s. 

("trade  name"  contains  "prirv 

ciple    components")    ST    2, 

Cat  B,  mp  equal  to  or  great- 

er than  15  deg.  C  (H  com- 

bustible)   

B 

♦Noxious  liquid,  F.,  (7)  n.o.s. 

("trade  nanfw"  contains  "prin- 

ciple   components")    ST    2, 

Cats 

B 

♦Noxious  liquid,  F.,  (8)  n.o.s. 

("trade  nan>e "  contains  "prin- 

ciple   components")    ST    2. 

Cat  B,  mp.  equal  to  or  great- 

er than  15  deg.  C  

B 

♦Noxious  Hquld,  N.F.,  (9)  n  o.s. 

("trade  name"  contains  "prirv 

ciple    components")    ST    3, 

Cat  A  (if  combustible) 

A 

♦Noxious  liquid,  F.,  (10)  n.o.s. 

("trade  name"  contains  "prirv 

ciple    components")    ST    3. 

Cat  A 

A 

♦Noxious     liquid.     N.F..     (11) 

n.o.s.  (~trade  nan^e"  contains 

"principle   components")   ST 

3.  Cat  B  (if  combushbJe) 

B 

♦Noxious     liquid.     N  P.,     (12) 

n.o.s.  ("trade  name"  contains 

"principle   components")   ST 

3.  Cat  B.  mp.  equal  to  or 

greater  than   15  deg.  C  (H 

combustible) 

B 

Cargoes 

PoNution 
Category 

♦Noxious  liquid.  F-.  (13)  ao.s. 

("trade  name"  contairts  "prin- 

ciple   components')    ST    3. 

Cat  B „ _. 

8 

♦Noxious  lk|uid.  F..  (14)  n.o.s. 

("trade  nanrw"  contains  "prWv 

ciple    components")    ST    3. 

Cat  B,  mp.  equal  to  or  grea^ 

er  than  15  deg.  C  

B 

♦Noxious     Ik^uid.     N.F.,     (15) 

n.o.s.  ("trade  name"  contains 

"principle   compor>ents")   ST 

3,  Cat  C  (»  combustible)  _ 

C 

♦Noxious  liquid,  F.,  (16)  n.o.s. 

(■trade  name "  contains  "prirv 

ciple    components")    ST    3. 

CatC 

c 

Noxious     Kquid,     n.o.s.     (17) 

("trade      name."      contains 

"principal  components ").  Ca^ 

egory    D    (H    flammable    or 

combustible) 

0 

Non-noxious  liquid,  n.o.s.  (18) 

("trade      name,"      contains 

"principal  components'),  Ap- 

pendix  III    (if  flammable  or 

combustible) 

III 

•Octadecene.  see  the  olefin  or 

alpha-olefin  entries  

Octadecenoamide          solution 

(oleamide) 

fOI 

Octane  (all  isomers) 

C 

Octanoic  acid  (aH  isomers) 

0 

Octanol  (all  isomers)  

C 

Octane  (all  isomers)  

B 

Octyl  acetate  

0 

•Octyl  alcohol  (iso-,   n-).   see 

Octanol  (aB  isomers) 

Octyl  aldehydes 

B 

Octyl  decyt  adipate 

Kt 

Octyl  epoxytaltate _ 

1 

•Octyl        phthalate         (Di-(2- 

elhylhexyljphthaiate),        see 

Diaiky  1(07-01 3)  phthslates 

Oil,  ediote: 

Babassu  

0 

Beechnut  

0 

Castor 

D 

Cocoa  butter 

D 

Coconut  

D 

Cod  liver „ 

D 

Com „ 

D 

Cottonseed „ 

0 

Fish,  n.o.s „ 

0 

Grapeseed 

• 

Groundnut  

0 

Hazelnut  _ 

D 

Lard  _ 

out 

Maize,  see  Com  oil  

0 

MiiRtarrt  SAAfI             

• 

Nutmeg  butter  

D 

Olva 

D 

Palm  ...    . 

D 

Palm  kernel  ._. 

D 

Peanut 

D 

Poppy  

0 

Raisin  seed  

D 

Rapeseed 

D 

Rice  bran 

0 

IMI 
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Cargoes— Continued 


Cargoes 


Safflower 

Salad 

Sesame 

Soya  bean 

Sunflower,  see  Sunflower 
seed 

Sunflower  seed  „ 

Tucum  

Vegetable,  n.o.s.  

Walnut  

Oil,  fuel: 

No.  1  (kerosene) 

No.  1-D 

No.  2 

No.  2-D 

No.  4 

No.  5 

No.  6 

Oil,  misc: 

Absorption  

Aliphatic 

Animal,  n.o.s.  

Aromatic 

Aviation  F2300  

Clarified  

Coal 

•Coconut  oil.  esterified, 
see  Coconut  oil,  fatty 
acid  methyl  ester 

Coconut  oil.  fatty  acid  

Coconut  oil,  fatty  acid 
methyl  ester 

•Coconut  oil,  methyl  ester, 
see   Coconut   oil,    fatty 

acid  methyl  ester 

Cottonseed,  fatty  acid,  see 
Cottonseed  oil,  fatty  acid 

Croton 

tCfude 

'  Wese)  

+Gas,  high  pour 

Gas,  low  pour 

Gas,  low  sulfur  

Heartcut  distillate 

Lanolin 

Linseed 

Lubricating 

Mineral 

MineraJ  seal 

Motor 

Neatsfoot 

Oiticica 

Paim  oil,  fatty  acid  n>ethyf 

ester 

•Palm  oil,  methyl  ester, 
see  Palm  oil,  tatty  acid 

methyl  ester 

Penetrating 

PeriMa 

Pilchard 

Pine 

Range ^ 

Residual  

Resin  

Resinous  petroleum 

Road 

Rosin 

Seal  

Soapslock 


Pollution 
Category 


0 
D 
D 
D 

D 
D 
D 
D 
D 


I 

01 
91 

D 

I 
01 

I 

f 


ICJ 
D 


C 
• 

I 
I 

01 
01 
01 

I 

D 
D 
I 
I 

01 
I 

D 
0 


I 

D 
D 
[B] 
Ol 
I 
• 

01 
I 

B 
I 
• 


Table  3a25-1— List  of  Flammable 
and    Combustible    Bulk    Lk|uid 

Cargoes— Continued 


Cargoes 


Soya  bean  (epoxidized)  .... 

Sperm 

Spindle 

Spray „ 

Tall 

Tall,  fatty  add 

Tanner's  

Transformer 

Tung  , 

Turt)ir>e  

Whale  

White  (mineral) 

Wood 

+alpha-0lefin8  (C6-C18) 

alpha-Olefins  (C13-C18) 

+Olefin  mixtures  (C5-C7) 

♦Olefin  mixtures  (C5-C15) 

•Olefins  (C13+.  all  isomers) 

+Olefin/Alkyl    ester   copolymer 

(nfolecular  weight  2000) 

Oleic  acid 

•Oleyl   alcohol    (octadecenol), 

see  Alcohols  (C13*) 

•Organic     amine      70,      see 
AmtnoethyWiethanolamine. 
Aminoethylettianolamine    so- 
lution   

+Palm  kernel  acid  oil,  methyl 

ester „ 

PsUm  stearin  

•n-Paraffins  (C10-C20).  see  n- 

AlkanM  (010+) 

•Pentadecanol,    see    Alcohols 

(C13>) 

•Pentaethylene  glycol,  see  Pol- 
yethylene glycols  

Pentaethylenehexamine 

Pentane  (all  isomers) 

Pentanoic  acid 

Pentene  (all  isomers) 

Petrolatum  

1-Phenyl-1-xyty(  ethane 

Phosphosulfurized  bicydic  ter- 

pene 

•Phthalate  plasticaers,  see  in- 
dividual phthe^ates  

Pinene  

Polyalkenyl  sucdnk:  anhydride 

amine  

Polyalkylene  glycols. 

Polyalkylene  glycol 

nx)noalkyl  ethers  mixtures  .... 
♦Polyalkylene      glycol      butyl 
ether,  see  Poly(2-8)alkylene 
glycol         monoalky1(Cl-C€) 

ether 

♦Poly(2-8)alkylene  glycol 

monoalkyl(C1-C6)  ether 

♦Poly(2-8)alkylene  glycol 
monoalkyl(C1-C6)  ether  ace- 
tate   

Polyalkylene  oxkJe  polyol 

+Polyalkyl  methaaylate   (C1- 

C20) 

Polyamine,  amkle  mixture 

Polytxjtadiene,  hydroxyl  ternii- 

nated „ 

Polybutene 

Polydimethylsiloxar>e 


Pollution 
Category 


• 

D 
I 
f 

B 
C 
I 

I 

D 
I 

0 
01 
f 
B 
III 
C 
B 
III 

D 
D 


[DJ 
D 

III 


D 
C 
D 
C 

III 
C 


B 
I 

OD 

D 
D 


D 
[CJ 

[DJ 
I 

m 

III 

I 


Table  30^5-1— List  of  Flammable 
and    Combustible    Bulk    Lk)uid 

Cargoes— Continued 


Cargoes 


♦Polyether    (molecular   weight 

2000) 

Polyethylene  glycol 

Polyethylene    glycol    dinwthyl 

ether 

♦Polyethylene  glycol  monoalkyi 
ether,  see  Poty(2-8)alkylene 
glycol        monoalkyl(Cl-C€) 

ether 

♦Polyglycerine,  Sodium  salts 
solutkxi  (containing  less  than 

3%  Sodium  hydroxide)  

•Polyglycerol 

•Poly(4+)isobutyl©ne  

Potymenzed  esters 

♦Polyolefin   (molecular  weight 

300) 

♦Polyolefin  amide  alkerwamine 

(C28+)  

♦Polyolefin  armde  alkeneamine 

borate  (C28-C250)  

♦Polyolefin  amide  alkeneamine 

molybdenum  oxysulfide  

♦Polyolefin  amide  alkeneamine 

polyol 

♦Polyolefin  anhydride 

♦Polyolefin  ester  (C2&-C250)  .. 
♦Polyolefin     phenol»c     amine 

(C2&-C250)  

♦Polyolefin     phoephorosulfkJe, 

twirium  derivative  

•Poly(20)oxyethylen«    sortMtan 

monooleate  

•Poly(5+)propylerw 

Polypropyiene  glycol  

Polypropylene    glycol    me«7yl 

ether 

Polysitoxane  

Polystyrene  dialkyi  n^aleata 

•Potassium  oleale 

Propane 

•n-Propoxypropanol  (propyl- 
•rt*  glycol  propyl  ether). 
see       Propylene       glycol 

mctnoalkyi  ether 

•iso-Propyl  acetate 

•n-Propyl  acetate 

•iso-Propyl  akx)hol  „ 

•ri-Propyl  alcohol 

•iso-Propylbenzene   (see  also 

Cumene)  

•n-Propyibenzene 

iso-Propyteydohexane 

Propylene  „ 

Propylene-butyleoe  copolymer . 

♦Propylene  cart>onate 

Propylerie  dimer „ 

Propylene  glycol 

♦Propylene  glycol  n-butyl  ether 

•Propylene  glycol  ethyl  ether, 

see       Propytene       glycol 

morwalkyl  ether 

♦Propylene  glycol  methyl  ether 

acetate 

•Propylene  glycol  methyl  ether. 
see       PropylerM       glycol 

noor>oelkyl  ether 

Propylene     glycol     morxMtlkyI 


Pollution 
Category 


D 

III 

III 


III 
M 
III 
f 

III 

D 

D 

III 

D 
D 
0 

D 

C 

m 

M 
0 

III 
III 
f 

c 

LFG 


D 

III 
D 
III 
III 

B 
C 
C 
LFG 
III 
[III] 
C 
Hi 
0 


0 
0 

D 
0 
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Table  30.25-1— List  of  Flammable 
and  Combustible  Bulk  Liquid 
Cargoes — Continued 


Table  30.25-1— Ust  of  Flammable 
and    Combustible    Bulk    Liquid 

Cargoes— Continued 


Table  30.25-1 — List  of  Flammable 
and  Combustible  Bulk  Liquid 
Cargoes — Continued 


Cargoes 


•f  Propytone  glycol  phenyl  ether 

■fPropylene  glycol  propyl  ether, 
see  Propylene  glycol 
monoalkyi  ether  

Propylene  polymer  (in  liquid 
mixtures) 

Propylene  tetramer 

Propylene  trimer  

•Pseudocumene,  see 
Trimethylbenzaftae  

•Rum,  see  Alcoholic  bev- 
erages, n.o.s 

•Sodlunr)  acetate,  Glycol,  Water 
mixture  (containing  1%  or 
teM,  Sodium  hydroxide)  .... 

•Sodium  acetate  solution  

•Sodium  benzoate  solution 

■fSodium  long  chain  aikyi  salic- 
ylate (C13)  

Sodium  sulfonate 

•Stearic  acid,  see  Fatty  acid 
(saturated,  CIS-*-)  

Stearyl  alcohol  (octadecanol) ... 

+SLilfohydrocart)on  (C3-C88)  ... 

♦Sutfohydrocartxjn.  long  chain 
(C18)  alkylamine 

Sulfolane 

Tallow  

•Tallow  alcohol,  see  Alcohols 
(C13*) 

Tallow  fatty  add  

Tallow  a/*yfnitTile 

Tetradecanol 

•Tetradecene,  see  the  olefin  or 
alpha-olefin  entries 

Tetradecylt)eruer>e 

Tetraethylene  glycol  

Tetrahydronaphthalene  

•Tetraproqylbemene,  see 
Alkyl(C9*)t)enzenes 

Toluene 

•Triarylphosphate,  see 
TrUsopropyiated  phanyl 
phosphates 

TritHJtyl  phosphate 

Tricresyl  phosphate  (less  than 
1%  of  the  ortho  isomer) 

•Tridecane,  see  n-Aikanaa 
(CIO*) 

Tridecarxjic  add  

•  Thdecand,  see  Alcohols 
(C13*) 

•Tridecene,  see  Olefins 
(C13*) 

♦Tndecyl  acetate „„ 

Thdecylt>enzer)e  

Triethytl)en2ene „. 

Triethylene  glycol  

Triethylene  glycol  butyl  ether  ... 

Triethylene  glycol  butyl  ether 
nDJxture  

Trlethytene  glycol  di-(2- 
ethylbutyrate)  

Triethylene  glycol  ether  mixture 

•Triethylene  glycol  ethyl  ether. 
see  Poly(2-8)aU(yt«rM  gly- 
od  monoallcyl(C1-C6) 


Pollution 
Category 


(D) 


B 
B 


D 
D 

IC] 
I 

HI 

III 
D 

B 
III 
0 

IN 
D 
i 

III 


[C] 
III 

c 


A 
B 


III 

III 


HI 
III 
ICl 
A 
III 
III 


ICl 
f 


Cargoes 

Pollution 
Category 

•Triethylene      glycol      methyl 

emer,  see  Poly(2-a)alkylene 

glycol      monoalkyHCI-Ce) 

ether 

D 

Triethyl  phosphate 

D 

Triisooctyl  trimellitate 

1 

Triisopropanolamine 

III 

■i-Tritsopropylated  phenyl  phos- 

phates   

A 

Trimethylbenzenes     (all     iso- 

mers)   

B 

Trimethylol                   propane 

polyethoxylate 

D 

•2,2,4-Trintathyl-1.3- 

pentanediol  diisobutyrate  .. 

f 

2,2.4-Trin'>ethyl-3-pentanol-1  - 

isotKityrate  

1 

Tripropylene,    see    Propylene 

trimer 

@B 

Tripropylene  glycol  

III 

•Tripropylene     glycol     methyl 

ether,  see  Poly(2-8)alkylene 

glycol      monoail(yl(C1-C6) 

•ther 

D 

Trixylenyl  phosphate  

A 

•fTrixylyl       phosphate,       see 

Trlxylenyt  phosphate 

A 

Turpentine  

B 

•tTurpentine     substitute,     see 

White  spirit  (low  (15-20%)  ar- 

omatic)   

OB 

•Undecanol,  see  l-Undecyl  al- 

cohol   

Undecene  

B 

•  J-Undecyl  alcohol 

B 

Undecylbenzene 

[C]    • 

■•■Vegetable    oils,    n.o.s.    {see 

also  Oil.  edible) 

D 

Including: 

Beechnut  oS 

Castor  08 

Cocoa  butter 

CoconutoM 

ComoU 

Cottonseed  oil 

Groundnut  oil 

Hazelnut  oil 

Unseed  oil 

Nutmeg  butter 

Oitidcaoil 

Olive  oil 

Palm  kenwl  oil 

Palm  oil 

Peel  oH  (oranges  and  lemons) 

PeriKaoH 

Poppy  oH 

Raisin  seed  oH 

Rapeseedoil 

Rice  bran  oH 

SaffloweroU 

Salad  oH 

Sesame  oH 

SoyaoH 

Sunflower  seed  oil 

TucumoU 

Tung  on 

Walnut  oH 

•fVegetable  add  oHs  and  dis- 

tillates, n.o.s 

D 

Cargoes 

Pollution 
Category 

Including: 

Comaddon 

Cottonseed  acid  off 

Dark  mixed  acid  oil 

Groundnut  acid  oil 

Mixed  acid  oH 

Mixed  general  acid  oil 

Mixed  hard  acid 

Mixed  soft  acid 

Rapeseed  acid  oH 

Salflower  acid  oil 

Soya  acid  oH 

Sunflower  seed  acid  oil 

Vinyl  acetate-fumarate  copoly- 

mer   

• 

•Waxes: 

D 

Candelilla 

•0 

Camauba 

OD 

Paraffin 

III 

Petroleum 

1 

•^  White  spirit,  see  White  spirit 

(low  (15-20%)  aromatic)  

tWhite  spirit  (low  (15-20%)  aro- 

matic)   

B 

•  l«V/ne,     see    Alcoholic    bev- 

erages, n.o.s 

Wool  grease  

• 

Xylenes  (ortho-,  meta-,  para-)  .. 

C 

♦Zinc    alkaryl    dithiophosphate 

(C7-C16)  

C 

■fZinc     alkyl     dithiophosphate 

(C3-C14)  

B 

Zinc  dialkyldithiophosphate 

1 

■f  denotes  newly  added  products. 
Items  with  a  bullet  (•)  or  in  boldface  are 
changes  per  CGD  92-100. 

Explaruition  of  Symbols:  As  used  in  this 
table  the  following  starxls  for 

A.  B.  C,  D— NLS  Category  of  Annex  II  of 
MARPOL  73/78. 

I— Considered  an  "oil"  under  Annex  I  of 
MARPOL  73/78. 

Ill— Appendix  III  of  Annex  II  (non-NLS 
cargoes)  of  MARPOL  73/78. 

LFG— Liquefied  flammable  gas. 

I — f^  determination  of  NLS  status.  For 
shipping  on  an  oceangoing  vessel,  see  46 
CFR  153.900(c). 

[  1— A  NLS  category  in  brackets  indicates 
that  the  product  is  provisionally  categorized 
and  that  further  data  are  necessary  to 
complete  the  evaluation  of  its  pollution 
hazards.  Until  the  hazard  evaluation  is 
completed,  ttie  pollution  category  assigned  is 
used. 

© — ^Tfie  NLS  category  has  been  assigned 
by  ttie  U.S.  Coast  Guard,  in  absence  of  one 
assigned  by  the  IMO.  The  category  is  based 
upon  a  GESAMP  Hazard  Profile  or  by  analogy 
to  a  dosely  related  product  having  an  NLS 
assigned. 

t — ^The  provisions  contained  in  46  CFR  part 
197.  subpart  C,  may  apply  to  this  cargo. 

Abbreviations  for  Noxious  liquid 
Cargoes: 

N.F.— non-flammable  (flash  point  greater 
than  60  degrees  C  (140  degrees  F)  cc). 
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Table  30.25-1— List  of  Flammable 
and  Combustible  Bulk  Liquid 
Cargoes — Continued 


Cargoes 


PoilutJon 
Category 


F.— namnwble  (flash  point  leM  than  or 
equal  to  60  degrees  C  (140  degrees  F)  cc). 
n.o.s.— flot  otherwise  specified. 
ST— Ship  type. 
Cat— Pollution  category. 

Words  in  italics  are  not  part  of  the  the  cargo 
name  but  may  be  used  in  addition  to  tne 
cargo  nanne. 

When  one  entry  references  another  entry  by 
use  of  the  word  '  see",  and  both  names  are  in 
roman  type,  eittier  name  may  be  used  as  the 
cargo  nanf>e  (e.g..  Diethyl  ether,  see  Ethyl 
etier).  However,  the  referenced  entry  ts 
preferred. 


PART  4<>-SPECIAL  CONSTRUCTION, 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  CARRYING 
CERTAIN  FLAMMABLE  OR 
COMBUSTIBLE  DANGEROUS 
CARGOES  IN  BULK 

3.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703;  E.O. 
12234.  45  FR  58801.  3  CFR  1980,  Comp.. 
p.277;49CFRl.46. 


f4aoi-1    [Amended] 

4.  In  §  40.01-1,  remove  the  words 
"Table  30.25-5"  and  add.  in  its  place, 
the  words  "Table  151.05". 

S40.01-«    [Removed] 

5.  Section  40.01-5  is  removed. 

|4aiS-1    [Amended] 

6.  In  §  40.15-l(a)(3)  and  (e).  remove 
the  words  "29  CFR  1910.93q(g)"  and 
add.  in  their  place,  the  words  "29  CFR 
1910.1017". 

PART  98— SPECIAL  CONSTRUCTION, 
ARRANGEMENT.  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

7.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Authority:  33  U.S.Q  1903;  46  U.S.C.  3306. 
3703;  49  U.S.C  App.  1804;  E.O.  12234,  45  FR 
58801.  3  CFR.  1980  Comp..  p.  277;  49  CFR 
1.46. 

i  98.01-1    [Amended] 

8.  In  §  98.01-l(e),  remove  the  words 
"Table  151.01-10(b)"  and  add.  in  their 
place,  the  words  "Table  151.05". 

PART  147— HAZARDOUS  SHIPS- 
STORES 

9.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 


Authority:  46  U.S.C  3306;  E.G.  12234.  45 
FR  58801.  33  CFR.  1980  Comp.,  p.  277;  49 
CFR  1.46. 

1147.45    [Amended] 

10.  In  §  147.45(f)(4),  remove  the  word 
"protable"  and  add,  in  its  place,  the 
word  "portable". 

11.  In  §  147.45(h)(1).  remove  the 
words  "(f)(4)"  and  add,  in  its  place,  the 
words  "(f)(3)". 

12.  In  §  147.45(h)(2),  remove  the 
words  "(0(3)"  and  add,  in  its  place,  the 
words  "(f)(4)". 

1147.95    [Amended] 

13.  In  §  147.95(b).  remove  the  word 
"matter"  and  add,  in  its  place,  the  word 
"master". 

PART  ISO-COMPATIBILITY  OF 
CARGOES 

14.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703;  49  CFR 
1.45. 1.46.  Section  150.105  issued  under  44 
use  3507;  49  CFR  1.45. 

Table  I  [Revised] 

15.  Table  I  is  revised  to  read  as 
follows: 


Table  I— Alphabetical  List  of  Cargoes 


Chemical  name 


Acetaldehyde  „ 

Acetic  acid 

Acetic  anhydride  ".'[" 

Acetone 

Acetone  cyanohydrin  

Acetonitrile  

Acetophenone 

Acetyl  tributyl  citrate  

Acrolein  

Acrylamide  solution ." 

Acrylic  acid [[["[ 

Acrylonitrile  "'"" 

Acrylonitrile-Styrene  copolymer  dispersion  in  Polyether  polyoJ 

Adioonitrile  ^ 

•Alcohols  (CI  3-t>) '.^"ZZ"'""""'Z"Z 


♦Alachlor  technical 

Alcoholic  beverages 

•Alcohol  polyetfK}xylates 


Alcohol  polyethoxylates.  secondary 
♦AMcanes  (C6-C9)  


+i80-  &  cydo-Alkanes  (C10-C11)  

+Alkane  (C14-C17)  sulfonic  acid,  sodium  salt  solution 

♦Alkaryl  polyether  (C9-C20)  

♦Alkeny)(C1 1  ♦)amide  

♦Alkenylsuccintc  anhydride 

♦Alkyl(C8+)amine.  Alkenyl  (012+)  add  ester  mixture  .. 

Allcyl  acrylate- Vinyl  pyridine  copolymer  in  Toluene 

♦Alkyt(C3-C4)benzenes  „ 


Group 

CHRIS 

Related  CHRIS 

Mo. 

code 

codes 

19 

AAD 

'4 

AAC 

11 

ACA 

Ma 

ACT 

•.JO 

ACY 

37 

ATN 

18 

ACP 

34 

M9 

ARL 

10 

AAM 

U 

ACR 

»15 

ACN 

20 

ALE 

37 

ADN 

20 

ALY 

TDNm-N/POG/ 
TFA 

33 

ALH 

20 

20 

APU/APV/APW 

(APK/APL) 

20 

aea/aeb 

31 

ALK 

HXXA^MXOAX/ 
NAX 

31 

AKI 

34 

AKA 

41 

AKP 

11 

AKM 

11 

AAH 

34 

AAA 

32 

AAP 

32 

AKC 

pby/bbe 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Group 
No. 


CHRIS 
cod« 


♦Aky((CS-C8)t>«nz*r>«s 


♦Atky4benzene/-4ndane/-4ndena  mixture  (C12-C17  total  caibon) 

Alkyft>enz0ne8ulfonlc  add ~ _ 

AfcytberttfieauWonic  acM.  sodium  sadt  solutions 

♦AJkyI  di(Nothia&azoi«  (C6-C24) 

♦AUcyl  ester  copolymer  (C6-C18) 

♦Afcyl(C7-C9)  nitrates 

•f  AAcyl  phenol  sulfide  (C8-C40) 

Alkyl  phthalates „„ 

AMyl  alcohol 

Ally!  chloride 

Akjminium  chloride.  Hydrochloitc  add  solulion 

AkMiinum  suliate  solulion .„ 

2-(2-Aminoethoxy)etharK)l 

Aminoethykjiethanoiamine.  Aminoethylettwrx)iamine  solution 

AmIrxwthyMhanoiamirw 

N-Amtrx>ethylp(pera2ine  

2-Afnlno-2-hydroxymethyl-1>propanedM  solulion 

2-Amino-2-methyl-1  -propanol _.. 

Ammonia,  anhydrous 

AmnrK>nium  bisuWte  solulion „ 

•Ammonium  hydrogen  phosphate  solution 

Ammonuim  hydroxide  (26%  or  less  AmnKKiia) 

Ammonium  ndrate  solution  „ 

Ammonium  nitrate,  Urea  solution  (containing  Ammonia) 

•Ammonium  nitrate,  Urea  soiution  (not  containing  Amrnonia) 

•Ammonium  potyphospTiate  soluten  „ 

Amrrxxilum  suitate  solution .„_ 

Ammonium  sulfide  solution ^». 

Amrtxxiium  thiocyanate,  Ammonium  thiosulfate  solution 

Ammonium  thiosulfate  solution „ 

Arrryl  acetate  . ,. 

Amyl  alcohol  „ „_ 


•Amytene,  see  Penterte  „ 

•Amyl  mathyl  katona,  see  Methyl  amyl  ketone 

Amyl  tailate  _ 

Anilirw  .^_. 

-fAnimal  and  Fish  oHs.  n.0A.  

•«-Anin»l  and  Fish  acid  oils  and  distillates,  n.o.s . 

Antfvacer>e  oil  (Coal  tar  fraction),  see  Coal  tar 

♦Aryl  polyolefin  (C1 1-050) 

Asphalt „ 

Asphalt  t3iendir>g  stocks,  roofers  flux , 

Asphalt  t)iending  stocks,  straight  run  resklue 

Aviation  alkylates  

♦Barium  long  chain  alkaryl  suitonata  (C11-C50) 

•fBarium  k>ng  chain  alkyt(C8-C14)phenate  sulfide  

Behenyl  akxahol  „ ., 

Benzene „ 

Betuene  hydrocaiton  mixtures  (having  10%  Benzene  or  nKxe) 

BenzenesuKonyl  chkKide 

Benzene.  Tohiene,  Xylene  mixtures „ 

Benzene  tricart)oxy«c  add.  trioctyl  ester  . _ 

Benzylacetate „ 

Benzyl  alcohol ^. — _„_......„.^...^ 

Benzyl  chkxide  ._ 

Brake  Ikiid  tMse  mixtures 

Butadiene „ 

Butadiene,  Butylene  mixtures  (conL  Acetylenes) 

Butme 

Dutano „..__ ,  , , 

Butene  oligonr>er ... 
Butyl  acetate 


Butyl  acrylata 
Butyl  tfcohoi  , 


32 
32 

32 

•.»0 
33 
33 
34 

»34 
34 
34 

15 

0 

»43 

B 

.    8 

8 

7 

43 

e 

6 

»43 

0 

6 

'0 

6 

43 

43 

43 

5 

0 

43 

34 

20 

30 
18 
34 
9 
34 
34 
33 
30 
33 
33 
33 
33 
34 
34 
20 
32 
32 
•■JQ 
32 
34 
34 
21 
36 
20 
30 
30 
31 
30 
30 
34 

14 

»20 


AKD 
AKB 

AIH 

ASS 

ABT 

AOT 

AES 

AKN 

AKS 

ALA 
ALC 
AHS 
ASX 
AEX 

AEE 
AEP 
AHL 
APR 
AMA 
ABX 


DBZAJOaOOBI 
WOfTOB 


ONE 


ALM 


AMH 
ANR 
UAS 
ANU 
AMD 

ASS 
ACS 
ATV 
AEC 

AAI 

AMZ 
AMK 

ANL 
AFN 
AFA 
AHO 
AYF 
ASP 
ARF 
ASR 
AVA 
BCA 
BCH 

BNZ 
BHB 
BSC 
BTX 

BZE 

BAL 

BCL 

BFX 

BDt 

BBM 

BMX 

BOL 
BAX 

BAR 


ASU 


AMN 

UAT 

APP 
AMS 
ASF 

ATF 
lAT/AML/AAS/ 

AYA 
lAA/AAN/ASE/ 

APM 
PTX 


COR 

ACU 

GAV 


IBT/BUT 
I6U8TN 

IBA/BCt4/BTA/ 

BYA 
BAI/BTC 
lAL/BAN/BAS/ 

BAT 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


ChemicaJ  name 


Butylamine 


Bu1y)b«nzene  

Butyl  benzyl  phthalate 

n-Butyl  butytate 

Butytene 


Butylene  glycol 
Butylene  oxide 
Butyl  ether 


Butyl  formate 

Iso-Butyl  isobutyrate  I!."!!""!!!..."."!!!"".". 

Butyl  heptyt  ketone , 

Butyl  methacrylate  """!"""""".""""Z 

Butyl  mettiacrylate.  Decyl  methacrylate.  Cetyl-Eicosyl  rnettiacryiate  mixhjre  ! 

Butyl  phenol,  Formaldehyde  resin  in  Xylerw 

+n-Butyl  propionate ."!,."."."."!!! 

Butyl  toluene !!!".!!!!!!"!!"!!!!!!"!! 

Butyrakjehyde  _ ~.............„.,. !!!!!!."."!!!!!"."!!""!! 

Butyrk:  acid  """".!"™"!"!!!!!"!""™"" 

gamma- Butyrolactone !.!!""!!""!!!!"""""!!!! 

+Calcium  alky)(C9)phenol  sulfide,  polydefin  phosphorc»ulfidemixire  "!""!!! 
Calcium  bromide  solution  


Calcium  bromide,  Zinc  bromkJe  solution,  see  Drilling  brine  (containing  Zinc  salts) 
Calcium  chloride  solution 


Calcium  hypochlorite  solutions  „ 

+Calcium  king  chain  alkaryl  sulfonate  (C1 1-C50) !..!!I!!!™!"!™ 

+Calcium  long  chain  alkyi  phenate  (C8-C40) 

♦Calcium  long  chain  alkyl  phenafe  sulfide  (C8-C40)  !.!!!!™!."!!!! 

♦Calcium  tong  chain  alkyl  salicylate  (013+) 

♦Calcium  tong  chain  pherKdic  amine  (C&-C40) 

Calcium  nitrate.  Magnesium  nitrate.  Potassium  chloride  solution 

Calcium  sulfonate.  Calcium  cart)onate,  Hydrocarbon  solvent  mtxtu»« 
Camphor  oil  

caproiactam  solution !!!!!!!!!I!Z!!!™!!Zr 

Carboltcoil !™!!!™!!™.™"."™ 

Carbon  black  base „„ «!!!!!.""™!™!!~"!"..""I 

Cartxjn  disulfide „ !!!1".™"1"1"!!.".™!I 

Carbon  tetrachk>ride  ..._ «"."!™!!~.."!!!™!!  * 

Cashew  nut  shell  oil  (untreated) S.Z..ZZ..Z...Z....Z". 

Caustic  potash  soiutkjn I.!!!""!!!!"!!!.*!.7.!! 

Caustic  soda  solution _""."! 

Cetyl-Eicosyl  methacrylate  mixture 

♦Cetyl-Stearyl  akxjhol ZZ'.Z.Z.. 

Chlorinated  paraffins  (C10-C13) ..ZZ..Z" 

Chlorinated  paraffins  (C14-C17)  ._ : ZZZZZZZZZZ 

Chlorine 


Group 
Ho. 


Chioroacetic  add  solution 

Ctilorobenzene 

Chkxoditluoromettiarie 

Chkxoform  , 


Chtorohydrins 

4-Chtoro-2-methylphenoxyacetic  add,  Dimethylamine  salt  solution 

•Chloronitrobenzene  

Chloropropior>ic  add „ Z...Z.Z...ZZ. 

Chlorosulfonic  add  ..Z.Z.Z..ZZ'. 

Chkxotoluer>e _....... .... ......_ ... ..Z..Z..Z.... 

Choline  chtoride  solutions ..~™!!1"."."!!!!!!! 

♦Citric  add Z.Z.Z.Z. 

Coal  tar „ „...." 


Coal  tar  pitch  

♦Cobalt  naphthenate  in  solvent  naphtha 

Coconut  oil.  fatty  add 

Com  syrup  „_ 

Cottonseed  oil.  latty  add 

Credteote 


Creeds 

Cresylate  spent  caustic  

Cresylk:  acid  

♦Cresylic  ackj,  dephertolized 

Cresylk:  ackJ,  sodium  salt  solution 
♦Cresylk:  ackj  tar „. 


CHRIS 
code 


BTY 


32 
34 
34 
30 
^20 
16 
41 
34 
34 
18 
14 
14 
32 
34 
32 
19 
4 

34 
43 
43 
43 

5 
34 
34 
34 
34 

7 
34 
33 
18 
22 
21 
33 
38 
36 

4 
25 
»5 
14 
20 
36 
36 
'0 

4 
36 
36 
36 
17 

9 
42 

4 

'0 

36 

20 

4 

33 
33 
34 
34 
43 
34 
»21 
21 
5 
21 
21 

5 
SiCRX 


BBE 

BPH 
BUB 
BTN 
BUG 
BTO 
BTE 

BIB 
BHK 
BMH 
OER 

BPN 
BUE 
BAE 
BRA 
BLA 
CPX 


CCS 

CAY 
CAN 
CPI 
CAK 


CPO 
CLS 
CBO 

CBB 
CBT 
OCN 
CPS 
CSS 
CEM 

CLH 

CLX 

CHM 

CRB 

MCF 

CRF 

CHD 

COM 

CNO 

CP1WI 

CSA 

CHI 

CCO 

CIS 

COR 

CTP 

CNS 

CFA 

CSV 

CFY 

CCT 

CRS 

CSC 

CRY 

CAO 


Related  CHRIS 
codes 


lAM/BAM/BTL/ 
BUA 


IBL 

BFimFN 
BMI/BMN 


BAD/BTR/BFA 
IBR 


CBM 
DZB 
CLC 
CHZJCHWCHY 


CHUMCA 


CLA/CLP 
CTM^rrOAJRN 

err 

OCT 


CCW/CWO 
CRUCSUCSO 


CSC 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Group 

CHRIS 

No. 

code 

M9 

cta 

32 

CUM 

31 

30 

CYT 

31 

CYE 

31 

CHX 

4 

20 

CHN 

18 

CCH 

»18 

CYX 

34 

CYC 

7 

CHA 

30 

CPO 

30 

CS8 

31 

CYP 

30 

CPE 

32 

CMP 

33 

OHN 

19 

31 

DOC 

4 

DCO 

30 

DCE 

34 

OYA 

14 

DAT 

J20 

DAX 

32 

DBZ 

0 

OHT 

43 

DTS 

»20 

DAA 

32 

DAB 

34 

DAH 

43 

DSZ 

7 

DBA 

34 

OHO 

34 

OPA 

36 

OBX 

36 

OCF 

36 

DHX 

36 

OCH 

41 

DEE 

36 

DCI 

36 

OCM 

21 

OCP 

43 

DOE 

••JO 

DAD 

»43 

DTI 

36 

OPX 

15 

OPS 

15 

DMX 

4 

OCN 

30 

OPT 

43 

OOX 

7 

DAK 

6 

OEA 

43 

DOE 

7 

DEN 

e 

9 

OMN 

32 

DEB 

40 

DEQ 

40 

OME 

34 

OEM 

40 

010 

40 

40 

DOE 

34 

DGA 

40 

OHE 

Related  CHRIS 
codes 


Crotonatdehyde  _.«_..^..^__..„»......_..__. 

Cumene  __ _ 

Cydoaiiphatic  resins ..„^ 

1.5,9-Cyciododecatriene 

Cydoheptane 

Cydohexane  „ — « 

Cyciohexane  oxidation  ptodud  add  water 

Cydohexarx)! 

Cydohexanone  

Cydohexanone,  Cyctohexanol  mixtures 

Cydohexyl  acetate  _ 

Cyclohexylamtne -., 

•13-Cydopentadianedimer  ...„ 

Cydopentadterw,  Styrene,  Benzene  mixtures 

Cydopentarte 

Cydoperrterte _ - 

Cymene 

Oecahydronaphlhatene 

Oecaidehyde 

•Oecane,  see  n-AJkanea  <^(H 

Decanoic  add  ™^._^» _^., 

▼woCji  SColBio  ••■»*>.M. ••••■•*••«••*••■■•••••••..••••••«•«•  a. 

Oecyl  acryiate 

Oecyl  aloohol  _.„ „ 

Oecytbenzene  

-fOecytoxytetrahydfO-thiophene  dkMide 

Dextrose  solution 

Diacetone  aicohd  

Oiall(y»<C10-C14)  ber\zw\ea 

•Dial(y(<C7-C13)  ptKhalates 


Oiarwnonium  salt  o»  Zinc  EDTA  sokilion 

DIbutytemine  „ 

♦Oib»jty1  hydrogen  phosphonato 

Oibutyl  phttwiate 

OicNoroberuene  

Dichlo»odifluoroo>ethana : 

♦1 ,6-OicNorohexarw ; 

1.1-Dichk)roethane _ 

2^-DicNoroethy1  ether 

2^-Dichioroisopropyl  ether 

Oichloromethane 

2,4-Oichiorophenol  ._ _ 

2,4-OicNofophenoMyaceic  add,  Oiethanotamine  salt  solution 
2.4-Oichlorophenoxyacelic  add.  0«methylam«r>e  salt  soluton 
2.4-Oichkxophenoxyacelic  add,  Triisopropanolamine  salt  sdulion 
Dichloropropane _ 


1 ,3-Oichtoropropene 

Dichloropropene.  Oichloroprapane  mixtures 

2,2-Oichiorapropionic  add  

•Dicydopentadiene,  see  14-Cyclopentadiene  dlmer 
Didecyl  dknethyt  ammoniom  cMortde.  Ethand  mixture  soluton 
♦Oiphenylamine.  reactior«  pioduct  with  2^,4-Trime«hylpen«ena 

Oiethanolamine 

Oiethanolamine  salt  ot  2,4-OichloR>phenoxyaoe(ic  add  soiulion 

Oiethyiamine  _ 

Diethylaminoethttiol 

2,6-Otethytan«iir)e 

Oiethytbenzene  

Oiethytene  giycd 

DIethytene  giycol  bulyl  attwr . 
Oiethytene  gtyod  tMtyl  ether  acetate 

Diethylene  gtycol  dlbtityl  ether 

•fOiethylene  glycol  diethyl  ether 

Oiethyiene  glycd  ethyl  ether  .„ 

•Diethylene  gtyod  ethyl  ether  acatate.  sea  Poly<2-S)all(y4ene  gtyoel  mowealkyHC1-C6)  ( 
♦Diethylene  glycd  n4»xyt  ether,  see  Poly{2-B)alky1ene  glycd  monoafcyl(Cl-C6)  athar 


DPT 


lOA/OAL 


lAI/OAR 

ISA/DAN 

AKB 


DHP/DIE/DOP/ 
OlF/DTP/DUPf 

EHE 


D8Mrt)60/DBP 


ODA/OSX 

OPBrt)PP/OPa 

DPL 
OPU/OPF 


CPO 


DAE 


PAF 
PAQ 


Federal  Regirter  /  Vol.  58,  No.  98  /  Monday,  May  24,  1993  /  Proposed  Rules 


29905 


Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


•Diettiylene  glycol  methyl  ether,  see  Poty(2-8)alkyl6ne  glycol  monoalkyl(C1-C6)  ether  

[Methylene  glycol  methyl  ether  acetate,  see  Poly(2-8)all(yl«n«  glycol  monoalkyt(C1-C6)  athw 

Diethylene  glycol  phenyl  ether  

Diethyfene  glycol  phthalate '.."!"""!!!!]"!!."""!!!."!!."!™!!. 

+Diethylene  glycol  propyl  ether,  see  Poly(2-8)aIkylene  glycol  mor>oalkyl(C1^6)  eMier"!!!.!!!!!!!!! 

Diethyfenetriamlne  

+Diethylen6triamine  pentaacetic  acid,  pentasodium  salt  sdutioo  ....!..!!!!!!!!!!!!!!!!"!!!!"*.!!!!!!!!!."!!!!!!!!*. 

Dtethylettianolamine  .~ , ..!!!!"!.".* 

Diethyl  ether ".!!""!!"!!! 

DI-(2-ethylhexyl)adipate > ..".""!"".""!!"!!!!!!"!."!!!!!"!!"""!."!"""!! 

Di-{2-ethythexyl)phosphoric  add 

•Di-(2-ethylhexyl)phthalafe.  see  Diallcyl(C7-C13)  phthalate* ZI'"""'Z" 


Diethyl  phthalate 

Diethyl  sulfate  .."., 

Diglycidyl  ether  o(  Bisphend  A :."„". 

Diglycidyl  ether  of  Bispherx)!  F ; 

Diheptyl  phthalate ^ 

Di-n-hexyl  adipate 

Diisobutylamine „ _ 

•Dilsobutyl  carbinol.  see  Nonyt  alcohol 

Dilsobutylene  

DiisotMJtyl  ketone  ; ......", 

Dilsobutyl  phthalate  !..!""!."! 

•Diisodecyl  phthalate.  see  DialkyKC7-C13)  phthalate*  ."!!.!!!I!I!!!! 

Diisorxxiyl  adipate  

•Diisononyl  phthalate,  see  Dii|ll(yl(C7-C13)  phthaiatei  "!!!!!!!!!!!.!!!!!! 

Diisooctyl  phthalate 

Diisopropanolamine  „ ."!,""""! 

Dilsopropytamine 

Diisopropylfoenzene  

Diisopropyl  naphthalene  

N,N-Dimethytacetamtde  ,... 

N,N-Dimethylacetamide  solution  

Dimethyl  adipate 

Dimethylamine  ^ 

Dimethylamine  solution 

Dimethylamine  salt  of  4-Chloro-2-methytphenoxyacet)c  acid  solution 

Dimethylamine  salt  of  2,4-Dichlorophenoxyacetic  acid  solution  

2,6-DJmethylaniline  

Dimethylcydicsiloxane  hydroiyzate  

N,N-Dimethylcyck)hexylamine 

Dimethylethanolamine  

Dimethytformamide  „„ 

Dimethyl  furan ; "..."..... 

Dimethyl  gliitarate "."".". 

Dimethyl  hydrogen  phosphite ..., 

Dimethyl  naphthalene  sulfonic  acid,  sodium  salt  solution * 

Dimethyioctanoic  acid 

Dimethyl  phthalate !.!!!.!!.!!!!!!!!"!!!!!! 

Dimethylpolysitoxane  

2,2-Dimethylpropane-l  ,3-dk)l „ , 

Dimethyl  succinate .".".". 

Dinitrotoluene ] ..[.[[". 

•Dinonyl  phthalate,  see  DialkyKC7-C13)  phthalat«s""!!!!""!!™!!!!!!!!! 

•Dioctyi  phthalate,  see  Dialkyl<C7-C13)  phthalate* 

1,4-Dioxane .„.„ 

Dipentene _ ........'. 

Diphenyl 


Diphenyl,  Diphenyl  ether  mixture  

Diphenyl  ether , !.!".!..'""."* 

Dijjhenyl  ether,  Diphenyl  phenyl  ether  mixture  !!!."!"."!.!!.!!!!"!!!!!!!! 

♦Diphenylamines,  alkylated "... 

Diphenylmethane  diisocyanate "!!!!!"!!""""1"!!"!"! 

Diphenyld  propane-Epl(i)lorohydrin  resins ,. !!.""!!"!Z!!!~""!!!! 

Di-n-propyleimina _ 

DIpropylene  glycol  '"'"""'"""""1 

+Dipropy1ene  glycol  butyl  ether,  see  Poly(2-8)alkyiene  gtyool  rnoiToallcyl(ci-^)  e«w ! 

Dipropylene  glycol  dibenzoate 

Dipropylene  glycol  methyl  etfier ^ !!!!!!!."!!! 

Distillates,  flashed  feed  stocks „ .'''"''" 


Group 
No. 


40 
34 
40 
34 
40 
»7 
43 

8 
41 
34 

1 
34 


CHRIS 
code 


DGM 

DGR 

DGP 

DGL 

OGO 

DET 

DAE 

DEH 
DEP 
DIE 


Related  CHRIS 
codes 


PAG 
PAF 


PAG 


EET 


DAH/DDKV 
DOP/DAH 


34 

DPH 

34 

DSU 

41 

BDE 

BPA 

41 

DGF 

34 

DHP 

34 

DHA 

7 

DBU 

20 

D8C 

NNS 

30 

DBL 

18 

DIK 

34 

DfT 

34 

DID 

DAH 

34 

DNY 

^ 

34 

DIN 

DAH 

34 

DIO 

8 

DIP 

7 

DIA 

32 

DIX 

32 

DM 

10 

DAC 

10 

DLS' 

34 

DLA 

7 

DMA 

7 

DMG/DMY/DMC 

9 

COM 

I.JO 

DAD 

DDA/DSX 

9 

DMIM 

34 

7 

DXN 

8 

DMB 

10 

DMF 

41 

- 

34 

DGT 

»34 

DPI 

»34 

DNS 

4 

DMO 

* 

34 

DTL 

34 

DMP 

20 

DDI 

34 

DSE 

42 

DNM 

DTT/DNiyONU 

34 

DIF 

DAH 

34 

DOP 

DAH 

41 

DOX 

30 

OPN 

32 

OIL 

33 

DDO 

DTH 

41 

DPE 

41 

DOB 

7 

OAJ 

12 

DPIM 

'0 

DPR 

7 

DNA 

40 

OPG 

40 

DBG 

PAG 

34 

DGY 

40 

DPY 

33 

OFF 
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Chemical  name 


Group 

CHRIS 

Related  CHRIS 

No. 

code 

codes 

33 

DSR 

34 

DTP 

DAH 

34 

DUP 

DAH 

31 

DOC 

PFN 

20 

DDN 

LAL 

30 

DOZ 

DDC/DOD 

34 

'7 

DTA 

DDN 

32 

DDB 

AKB 

^0 

DSA 

7 

DOT 

43 

DOS 

0 

DOH 

14 

DDM 

14 

DDP 

21 

DOL 

32 

DXY 

43 

DRB 

43 

DZB 

33 

DRM 

43 

DRM 

17 

ERG 

18 

31 

eth 

8 

mea 

20 

eeo 

34 

EEA 

20 

APU/APV/APW 

(EOD/ENP/EOP/ 
EOT/ETD) 

40 

ETG 

34 

ETA 

34 

EAA 

14 

EAC 

2  20 

EAL 

'7 

EAM 

7 

EAN 

18 

EAK 

ELK 

32 

ETB 

20 

EBT 

7 

EBA 

34 

EBR 

36 

ECL 

'0 

ECT 

31 

ECY 

7 

ECC 

30 

ETL 

20 

ECH 

20 

ETC 

^7 

EDA 

EMX 

43 

EDS 

36 

EDB 

'36 

EDC 

'20 

EGL  ' 

34 

EGO 

40 

EGM 

40 

EGH 

40 

EMB 

40 

34 

EMA 

34 

EGY 

40 

EGB 

40 

EGE 

34 

EGA 

40 

EGI 

40 

EME 

34 

EGT 

40 

EGC 

40 

EPE 

40 

EDX 

DistMates.  straight  nm  - 

•ONridecyl  phthalata.  see  Di«ll(yl(C7-C13)  phthalatM 

•Okindecyl  phihaiate.  see  DteU(yKC7-C13)  phlhalatM 

Dodecane „ 

Dodecanot 

Dodecene „» 

2-Dodecenylsuccinic  add,  dipotassium  salt  solution 

Dodecylamine,  Tetradecyiamine  mixture 

•Dodecyl  alcohol,  see  Dodecanol  

Dodecytberuene  

Dodecylt>enzer)esuifonic  acid  

•)-Dodecy1dimethylamir>e,  TetradecyWimethylamine  mixture 

Dodecyl  diphen^  ether  disulfortate  solution 

♦Dodecyl  hydroxypropyl  sulfide 

Dodecyl  methacryiate  

Dodecyl-Pentadecyl  methacryiate  mixtures 

Dodecyl  phenol 

♦Dodecyl  xylene  

Drilling  brine  (containing  CaJckim,  Potassium  or  Sodium  salts)  ... 

Drilling  brine  (contairwng  Zinc  salts)  

Drilling  nnxj  (low  toxicity)  (H  flammable  or  combustible) 

Drilling  mud  (low  toxicity)  (if  non-flammable  or  non-combusliblef 

Eptct>lorohydrin  

Epoxy  resin 

Ett>ar>e 


Ethanolamine „ 

2-Ettioxyethanol  „ 

2-Ethoxyethy«  acetate 

•Ethoxyiated  alcohols,  C11-C15,  see  ttw  alcoM  poyfethoxyfales 


EttKixy  triglycol 

Ethyl  acetate  

Ethyl  acetoacetats  

Ethyl  acrylate  

Ethyl  alcohol  , 

Ethylamine  „ „ 

Ethylamine  solution  ...„ 

Ethyl  amy!  ketone  .„ 

Ethylbenzene  „ „ 

Ethyl  butand  

N-Ethyl-n-butylamlne !. 

Ethyl  butyrate 

Ethyl  chloride  

Ethyl  chkxothiofomiate 

♦Ethyl  cydohexane 

N-Ethytcydohexylamine 

Ethylene 

Ethylene  chlorohydrin  

Ethy1er>e  cyarK)hydr1n  

Ethyler>ediamine  

Ethylenediaminetetracetic  acid,  tetrasodium  salt  solution 

Ethy1er>e  dibromkle  

Ethylene  dichloride  

Ethylene  glycol „ „ 

Ethylene  glycol  acetate 

Ethyler>e  glycol  butyl  ettier  

♦Ettiyiene  glycol  hexyl  ether 

♦Ethyler>e  glycol  methyl  butyl  ettiei 

Ethylene  glycol  tert-butyl  ether 

Ethylene  glycol  butyl  ether  acetate 

Ethylene  glycol  diacetate 

Ethylene  glycol  ditxrtyl  ether 

Ethylene  glycol  ethyl  ether  

Ethylene  glycol  ethyl  ether  acetate 

Ett>ylene  glycol  isopropyl  ether 

Ethyler>e  glycol  melhyl  ether 

Ett>y<ene  glycol  methyl  ether  acetate  

♦Ethylene  glycol  morxiaJkyl  ethers 

Ethyteoe  glycol  phenyl  ether  

Ethylerw  glycol  phenyl  ether,  Diethylene  glycol  phenyl  ether  mixture 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Ethylene  glycol  propyl  ether „ 

Ethylene  oxide  .....!!!!™! 

Ethylene  oxkJe,  Propylene  oxide  mixture !..™!!!"!!1"Z!!!!!"!."! 

■^Ethylene-Propylene  copolymer 

Ethylene-Vinyl  acetate  copolymer  emulsion ......1 

Ethyl  ether ; 

Ethyl-3-ethoxypropionate '. !.!"!!!!"~! 

•2-Ethylhexaldehyde,  see  Octyt  aldehydes !.!"!!"!~!"""Z 

•2-Ethylhexanotc  acid,  see  Octanoic  ackto  ". 

•2-Ethy)hexanol,  see  Octanol ™1"" 

2-Ethylhexyl  acrylate !"!!!"""! 

2-Ethylhexylamine „ „™...........„.^_.,.!..J! 

Ethyl  hexyl  phthalate  Z™!!!!!~!!.!!I~!.'!i.".! 

•Etfjy/  hexyl  tallate _ !!!!!!"!!!!!"I!!"~!!! 

Ethylidene  nortxxnene „ !!".*™!!!!.*! 

Ethyl  methacrylate  !.!!!!!!!!!!!!"""."! 

2-Ethyl-6-methyl-N-{r-melhyl-2-methoxyethyl)antline  '"""~'Z""'""ZZ 

o-Ethyl  phenol 

Ethyl  propionate  

2-Ethyl-3-propylacroleln J.!!!..!!!!! 

Ethyl  toluene  ' .""Z,., 

•Fatty  acids  (saturated,  013+)  !!!."""!!!!!"!!! 

Fatty  acid  an^ides  „,„ 

Ferric  chloride  solution  !...""!"""!"""""""! 

Ferric  hydroxyethylethylenediaminetriacetic  add,  trisodium  salt  solution 

Ferric  nitrate,  Nitric  acid  solution ., 

Fish  solubles  (water  based  fish  meal  extracts) ..."'.'. 

♦Fluorosilicic  acid  

Formaldehyde,  Methanol  mixtures  ""'""Z""". 

Formaldehyde  solutioo  „ """""". 

Formamide _ [ 

Formic  acid „ !.."!!!!!!!!!!!™!!!!!!!!!!! 

Fructose  solution  """"!""! 

Fumaric  adduct  of  Rosin,  water  dispersion 

Furfural 


Group 
No. 


Furfuryl  alcohol  „ 

Gas  oil,  cracked "Z"'"""""'"""""'! 

Gasoline  blending  stock,  alkylates  ".....".Z... 

Gasoline  blending  stock,  reformates .."......... 

Gasolines: 

Automotive  (not  over  4.23  grams  lead  per  gal.) 

Aviatton  (rx>t  over  4.86  grams  lead  per  gal) !."!!!!!!!!.."."!!! 

Casinghead  (rmtural) 

Polymer !....!!1"!™™!..I 

Straight  run „ „ "."!Z™""!!I!!!.~ 

Glutarakiehyde  solution !'.!!!!!!!!!~!™"!!!!!!!!"! 

Glycerine !.!"!".".""!!!!!!! 

♦Glycerine,  Dioxanedimethanol  mixture „ ","". 

Glycerol  polyalkoxylate  !!™!!!Z 

Glyceryl  triacetate  !.!!!."!!.""!."!!! 

Gykadyl  ester  of  tridecylacette  ackl  !"""""!!"""""""""" 

•Glycidyf  ester  of  Versatic  acid,  see  Gylcldyl  Mter  of  tridecylacetic  acid 

Glycol  diacetate  

Glycols,  Resins,  and  Solvents  mixture J.!!!.!!!!."™!!!!!!."™!!! 

Glyoxal  solutions .-. ""' 

♦Glyoxylic  acid _„„ 

Heptane  _ !"!."!!."!!!!!!."!!." 

n-Heptanoic  add ."."."!!!.."™.™! 

Heptanoi _ !!!!!!!!."..."™!!!!."!.."."™. 

Heptene  "™."™"~""1"." 

Heptyl  acetate 

•Herbidde  (C15-H22-N02-CI),  see  Metolachlor  ...» Z"ZZZ~ZZ~Z 

♦Hexaethylene  glycol,  see  Polyethylene  glycol  ,. 

♦Hexamethylene  glycol 

♦Hexamethylenediamlne  adipate  solution .!!!!!!!!!."!!"!!! 

Hexamethylenediamine  sotutkx) 

Hexamethylenetetramine Z 

Hexamethylenetetramine  sohjtiorw 

Hexamethylenimine  _ . Z 

Hexane ^ '.'.".'"""" 

Hexanoteadd  „„ 


40 
'0 
16 
30 
43 
41 
34 
19 

4 
20 
14 

7 

34 

34 

J30 

14 

9 
21 
34 
M9 
32 
34 
33 

1 
'43 

3 
43 

1 

»19 

»19 

10 

'4 

43 

43 

19 

»20 

33 

33 

33 

33 

33 
33 
33 
33 
19 
'20 
20 
34 
34 
34 
34 
34 
33 
19 

4 
31 

4 
20 
30 
34 


CHRIS 
code 


40 
20 
43 

7 
7 
7 
7 
'31 
4 


EGP 
EOX 
EPM 


EET 

EEP 

EHA 

EHO 

EHX 

EAI 

EHM 

EHE 

EHT 

ENB 

ETM 

EEM 

EPL 

EPR 

EPA 

ETE 

FAO 

FCS 

FHX 

FNN 

FSO 

FSJ 

ImTTM 

FMS 

FAM 

FMA 

FAR 

FFA 

FAL 

GOC 

GAK 

GRF 

GAT 
GAV 
GCS 
GPL 
GSR 
GTA 
GCR 
GOM 


GLT 


GOS 
GAC 
HMX 
HEP 
HTX 
HPX 
HPE 


HAM 

HMT 
HTS 
HMI 
HXS 
HXO      I 


Related  CHRIS 
codes 


GAL 
GAY 
OCX 


SRA 

FCL 
STA 


AVA 


HPIA^PT 

HTN 
HTE 

MCO 


HMO 
HMD 


IHA/HXA 


2M08 
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Chemlcainam* 


Group 

CHRIS 

No. 

code 

20 

HXN 

30 

HEX 

34 

HAE 

20 

HXQ 

1 

HCL 

1 

HCS 

1 

HFS 

'0 

1.20 

HAl 

43 

HET 

4 

HBA 

^18 

IPH 

7 

IPI 

12 

IPD 

30 

IPR 

32 

CUM 

33 

JPG 

33 

JPT 

33 

JPF 

33 

JPV 

33 

JPE 

43 

33 

KRS 

18 

5 

5 

KPL 

0 

LTA 

37 

LNI 

30 

LTX 

43 

LLS 

34 

LRA 

43 

43 

41 

LCP 

0 

LCS 

21 

7 

LCE 

1.20 

34 

MAS 

34 

MPS 

34 

MLS 
MSE 

34 

11 

MLA 

33 

5 

M8 

MSO 

7 

MSS 

4 

MAO 

14 

MRO 

15 

MET 

31 

MTH 

20 

34 

MOA 

34 

MPO 

40 

MTG 

34 

MTT 

34 

MAE 

30 

MAP 

14 

MAM 

^20 

MAL 

18 

MKE 

7 

MTA 

7 

MSZ 

34 

MAC 

20 

MAA 

18 

MAK 

36 

MTB 

20 

MBL 

Related  CHRIS 
codes 


Hexanol „.„ _..._ „„_.„„..„.._„... 

^liexene ....h..«.m*«.«*m.m»... •...•.«».»...h.........m...»«..m........ 

Hexyi  aceiate .*.......«..«.. ..«.«...........«...«».«».«......>..«*.«..««..«... 

Hexylene  glycoi 

HydrocNoric  acid  .._ —__.».._....«_....».._»..„-..».._.«........-„. 

HydrocNoric  add,  spent  _ „. „ — ..„.„„„„>.„.„„........„„.._. 

•HydfofluorosJhcic  acid.  Me  Fluoroeilicic  add 

Hydrogen  peronda  solutiona  .._ „ „ 

2-Hydroxyethyl  acrylate _ 

N-<Hydroxyethyl)ethy«enedtaniina(i1ace«c  add,  trteodium  salt  solulion 
2-Hydroxy-4-(methy«*>)bUanote  add 

Isophororw  diamine  - 

Isophorone  diisocyanate 

Isoprene 

Isopropylbenzene „ _ 

Jet  fuels: 

jp-3  ZZZ~ZZIZIIIZZIZZZZ'ZZZZZZ'ZZ 

JP-4  

JP-5  

JP-8  _. 

Kaoln  day  sluny 

Kerosene 

Ketone  residua 

Kraft  biack  liquor  ..._ _„_-.... ... 

Kraft  pulping  liquors  ^SHadl;  Omen,  or  WMe) . 

♦Lact>c  acid „ „ 

Lactonltrile  solution  „„._ „ „ 

♦Latex  (ammonia  Inhibited) 

Latex,  liquid  synttietic „ _ 

Laurie  add  .'. „. 

♦Uquid  Streptomyces  80(ub»es  _. „ 

♦Long  diain  alkaryl  poiyether  (C11-C20) 

♦Long  ctiain  alkaryl  sulfonic  add  (C1&-C60) . _. 

♦Long  chain  aJkylphenate/Pherxal  sulfide _ 

♦Long  chain  polyetheramina  in  a*yl(C2-C4)t)enzenes 

Magr>esium  chloride  solution „ 

♦Magnesium  long  chain  aicaryl  sulfonate  (CI  1-C50)  _ 

♦Magnesium  long  chain  aikyt  phenate  sulfide  (C8-C20) 

♦Magnesium  long  chain  aAcyt  salicylate  (C1U) „ „ 

•Ma<^>esium  nonyl  phenol  suiide.  see  Magnesium  long  chain  Mcyf  phenate  suMde  (C8-C20) 
•Magnesium  sulfonate,  see  Magnesium  long  chain  sulfonate  (C11-CS0) 

Maieic  anhydride  copolymar , 

Mercaptobenzothiarol,  KxSum  salt  soluSon  _ _ „ „.... 

Mesityl  oxide  „ „ 

Metam  sodium  soluten ^„ „ 

Methacrylic  add  ...._ _ „ 

♦Methacrylic  resin  in  Ethylene  dtehloride . 

Methacrytonitrlie > . . 

34tethoxyO-butano< .IIZZZZ'ZZ'ZZZ. 

34telhoxyt)utyl  acetate 1 

1-Methoxy-2-propy(  acetate „ „ „ _ 

•Methoxy  trigfycoi  ._ .. 

Methyl  acetate _ „ 

Methyl  acetoacalale 

Methyl  acetylene,  Propadiene  mixtura 

Methyl  acryiate 

Methyl  alcohol . 

♦Methyl  propyl  ketone  .„ 

Methylamine ^ . 

Methylamine  solutions "....!!".""".™"1"„J!!.~I 

Methyl  amyl  acetate 

•Methyl  amyl  aicohd 
Methyl  amyl  ketone ... 

Methyl  txomUe 

Methyl  butend  


HXE/HXTAIPW 

MTN 
HSA 


F&l 

HPN^HPS/HPO 


KPL 


LTX 


MPS 

MAS 


SMB 
SMO 


MIC 
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Table  I— Alphabetical  List  of  CARGOES-Continued 


Chemical  name 


Methyl  buty)  ketone „„ 

Methy)  tert-butyl  ettier 

Mettiylbutynol 

3-Methyl  butyraWehyde  

Methyl  butyrate  

Methyl  chloride 

Methyteydohexane  

Methylcydopentadiene  dimer 

Methyl  diethanolamine 

•f  N-Methylglucamine  solution 


4,4'-Methylene  diantllne  (43%  or  less),  Pdymethylene  pdyphenylamine,  o-Dlchtorobenzene  mixtufes" 

2-Methyl-6-ethylaniljne „ „ 

Methyl  ethyl  ketone ^ „„ !..™!.."!!!!!!!!™Z  " 

2-Methyi-5-ethyipyridine „ ~"~™Z!!"!!Z!!!!!!!!!.ZZZ!!!."!."!!!!!!!!.!!" 

Methyl  fomnal  ^ ] ~!!!.".".".""1Z.",™!""~!!!.."!!!!!!!!!! 

Methyl  fonmate „„ ™""!"!!!™"™!!"!!,"."!!.!!"!!~™!!."!!!!!."!!!!!1 

Methyl  heptyl  ketone !."!!"!.*"!!!".'! 

2-Methyl-2-hydroxy-3-butyne  "".~~~"""i"""""!!!!!"""~!!""!i.*!."!!!.!!,!.."!!!!." 

Methyl  isoamyl  ketone  !!"""!""!".""";"."", 

•Methyl  isobutyi  carbinoi,  see  Methyl  amyi  alcohol  "!!"!..".!!!!!!."."!!!!!!!!!!!!!I!!!!!rJ!!!!l.!!!!!!!!!! 

Methyl  isobutyi  ketone !.*!!!."!!!."."... 

Methyl  methacrylate !.""™!."!!!."."!.™!1""!."!!!!!.""!.."."."1 

3-Methyi-3-methoxytx;tanoi !.!!!!!!!!!!!!"!Z!.."!!!!!™!!" •" 

3-Methyl-3-n>ethoxybutyl  acetate !!!!!!....!!!"!!!!."!.'!.".".'!!!..""."1 

Methyl  naphthalene  ~....'"."."!!."."."."!!!!,"!!!!1"!!!!~.*!!.". 

Methytoiureas „ „ !!!""!!!!!!!!!!!!!!!!!~ 

2-Methyi  pentane ~™"!*!«™~!!."™""™"!!!.~!!!!!!!!!"!!!!!!! 

•2-Methyl-l-pentene,  seeHexene  ~'.~"™.~""™"".""!!!."!!."1"!!!!"!!!!!!!!!!!!!!!!!!!"!.*" 

•4-Methyl-1-pentene.  see  Hexene  ."."!."."."."."!!"."!.".""!!!!!!"" "" 

Methylpyridine .....!.!."1"......".".". 

N-Methyi-2-pym)ikJone "!!!".""."!!!!!Z!Z!!"!!!."!."!!."."!!."™[i!!!i*"ii 

Methyl  salicylate  "!!!"""!."I!!!!!!..!™""™"!."!! " 

aipha-Methyistyrene !.."".",!!!!!!!!!!!!!!!!.'!"!!!!!r 

Metoiachtor „ „ *"."!!«"!~"!!™!"!.".™!!!!""!!!!! 

Mineral  spirits .„ !."!"!~."»!!!!!."!!!!.".!.!"!!!!."!."!!!!!!!!!!."! 

Molasses 


Group 
No. 


Molasses  residue 

Mooochkjrodifluoromethane  !!!!!!!™."."!!!!.™!!."! 

Morpholine  "!!!.""."!"!™!  " 

Motor  fuel  antiknock  compounds  containing  lead  alkyto 

Myrcene 

Naphtt>a: 

Coal  tar  solvent  

•Cracking  fraction „ ;. !!!!Z™.Z!!."!!!!!!!!!. 

Petroleum  „ ..""!!!!!!!!!!!"""! 

Solvent „ »1~Z!"!!."!"..~!."!!1"I 

Stoddard  solvent "!!!!!!!!!!!!."!"""!! 

Varnish  Makers'  and  Painters'  ."..."!"!!!!"..."!..!. 

Naphthalene ".'""""2 

Najjhthalene  sulfonic  acid-formakJehyde  copolymer,  sodium  salt  sokjtkjn  ! 

Naphthalene  sutfonk:  ackl,  sodium  salt  solutkxi  

Naphthenw  acW „..!."..."."! 

Naphthenk:  ackl,  sodium  salt  sohitkxi ~.."!!!!!!"..Z.!™!!!!!1"!"!!!!!!! 

Neodecanoic  ackl  „ "..,".." 

Nitrating  acid !..."."!!!!."!!."!!."!."." 

Nitric  ackl  (70%  or  less) -..!..."!!!!"!!!!!!!."!"!!!!!!!!!!."!!."!!!!!!!!!!!!!!." 

Nitric  acid  (greater  than  70%) „ !..!.!!!!!!!!!"!..."!!!!!!!!!!! 

Nitrobenzene „ ."".."."."..... 

•o-Nitrochtorobenzene.  see  Chloronitrobenzene ."„!!!!!!!!!!!."!!,!!!."!!!! 

Nitroethane  

o-Nitropherx)j „....,.....,„ !!!!."!!!!!!!!!!!! 

Nitropropane  !!"""!"."."!!"!!!"!!!!" 

Nitropropane.  Nitroethane  mixture  i!!!!!!™!!!!!!!"!!!!!"!.""."..'"""! 

Nitrotoluene !!."."!!!!!.""". 

Nonarie [ ."!!!.""!!!!!.!!!!..l!""."!]!."."!.."!! 

NonanoKackl !"""".""""""!!"~ 

♦Nonanow.  Tridecanofc  acW  mixture !."."!!!!!!!."!!.."!!!!!!!!!!."."!!."!!." 

•Nonene 

♦Nonyl  acetate . ."."!!!!!™™.".","!!!!."!" 

•Nonyiak»hoi „ !!!!!!!."!!!!!!!."!"!!!."!! 

Nonyl  methacrylate „ """"!""."!""""! 


CHRIS 
code 


18 

KkMx 

»41 

MBE 

20 

MBY 

19 

34 

MBU 

36 

MTC 

31 

MCY 

30 

MCK 

e 

MOE 

43 

MGC 

9 

MOB 

9 

MEN 

'18 

MEK 

9 

MEP 

41 

MTF 

34 

MFM 

18 

20 

MHB 

18 

20 

MIC 

»18 

MIK 

14 

MMM 

20 

34 

32 

MNA 

19 

MUS 

31 

30 

MPN 

30 

MTN 

9 

9 

MPY 

34 

MES 

30 

MSR 

34 

MCO 

33 

MNS 

20 

0 

36 

MCF 

»7 

MPL 

'0 

MFA 

30 

MRE 

33 

NCT 

»33 

33 

PTN 

33 

NSV 

33 

NSS 

33 

NVM 

32 

NTM 

0 

NFS 

34 

NSA 

4 

NTI 

43 

NTS 

4 

NEA 

'0 

NIA 

3 

NCD 

'0 

42 

NTB 

42 

42 

NTE 

l.JQ 

NTP 

42 

NPM 

42 

NNM 

42 

NIT 

31 

NAX 

4 

NNA 

4 

NAT 

30 

NOO 

34 

NAE 

120 

NNS 

14 

NMA 

Related  CHRIS 
codes 


MAB 


MAK 


IHA 

HEX 

HEX 

MPR/MPE/MPF 


NAC 

CNO/CNP 

NIP/NPH 
NPN/NPP 

NIE/NTT/NTR 

NAN 

NAI/NIN 

NONMNE 

NNI/NNN/DBC 
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Table  I— Alphabetical  List  of  Cargoes— Contbmed 


T 


Chemical  name 


Group 
No. 


CHRIS 
code 


Related  CHRIS 
codes 


Nonyt  phenol 

•Nonyl  phenol  (elhoxyktm^ 

Nonyl  phenol  poly(4-12)e«»(ylttes 

•Nonyl  phenol  suMde  solution.  •••  Aikyl  phenol  suMde  (C»-C40)  -. 

Noxious  Liquid  Substance,  aoA  (NLS's) 

1-Octadecene  

Octadecenoamide 

Octane 

•Octanoicadd 

■fOctano) 

Octane  

'fn-Octyl  acetate 

•Oc^  alcohol,  seeOctanol 

•Octyl  aldehyde  

Octyl  decyl  adipate 

Octyl  epoxytallate 

•Octyl  nitrate,  see  Alkyl(C7-C8)  nHratee 

Octyl  phenol 

OH.  edible: 

•Babassu 

't^eechnut 

•Castor 

'iCocoa  butter 

•Coconut 

■fCod  liver  

•Com 

•Cottonseed 

•fish 

'«<jrapeseed 

♦Groundrxjl 

♦Hazelnut 

♦Lanolin  . 

•Lard 

♦Nutmeg  butter 

•ONve 

•Palm 

•Palm  kernel  . 

•Peanut 

♦Poppy  

♦Poppy  seed . 

♦Raisin  seed  . 

•Rapeseed  .... 

•Rice  bran 

•Safflower 

♦Salad 

♦Sesame 


Ol.mlsc: 

Abeorpton 

Aliphatic 

♦Animal 

Aronnlic . 

Clarified 

Coal 

Coconut  olt,  fatty  add  meOiyl  ester 

Cotton  teed  oH.  fatly  add  — „. 

Cnjde 


Heartcut  dtoliilale 


34 
34 
34 
34 

^34 
34 
34 
34 

»34 
34 
34 
34 
34 
34 
34 
34 

*34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 
34 

33 
33 
33 
33 
33 
33 
33 

33 
33 
34 
33 
33 
33 
34 
34 
33 
33 
33 


NNP 
NPE 


ODD 
OAX 
OAY 
OCX 
OTX 
OAF 
OCX 
OAL 
OOA 

oei 

ONE 


068 
OBN 
OCA 
0C8 
OCC 
OCL 
OCO 
OCS 
OFS 

OGN 

OHN 

OLL 

OLD 

ONB 

OOL 

OPM 

OPO 

OPN 

OPY 

ORA 
ORP 
ORB 
OSF 
OSL 
OSS 
OSB 
OSN 
OTC 
OVQ 
OWN 

OON 
000 
OTW 
OTO 
OFR 
OFV 
OSX 

OAS 

OCF 

OCM 

CFY 

on. 
oos 


NPE 
AKS^4PS 


KXVOAN 

OAMEHO 

IOAA>TA/EHX 

OTE 

OAE 

lOAAOTA 

KXXXX/ENA 


AKN 


VEO 
VEO 
VEO 
VEO 
VEO 
AFH 
VEO 
VEO 
AFN 
VEO 
VEO 
VEO 
AFN 
AFN 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 
VEO 


AFN 


IMI 
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Table  I— Alphabetical  List  of  Capooes— Continued 


Chemical  name 


♦Lanotin  „^ „ 

Linseed  ^ 

Lubricating 

Mineral •m....,...m  -...•.... 

Mineral  seal  ^..„„ 

.  Motor 

•Neatsfoot ,. 

Oiticica 

Palm  oil,  fatty  acid  metfiyl  ester 

Penetrating  

♦Perilla 

♦Pilchard 

Pine _ 

Range 

Residual 

Hesin « .•.••«„...,M 

Resinous  petroleum 

Road 

Rosin 

Seal 

Soapstock 

Soybean  (epoxidized) „ 

•Sperm 

^^f^y ••■—••••••**»*«M..— ...»..•... 

Tall,  ifetty  ai^  ZZZZZZ~ZZ 

Tanner's 

Transformer 

Tung ^ 

Turbine 

White  (mineral) 


Group 
Ho. 


n-AHoMiM  (C1(K) 


•fOlefin/Alicyl  ester  copolymer  (molecular  weigN  2000-f} 

Olefin  mixtures _„ 

alpha-CHefins  (C6-C18)  mbduraa  "„ ZZZZZZZ 

•Olefin.  (013*) _„ 

Oleum  -"I~Z1~™™"Z".* 

■fOleylamine „ 

Oxyali(ylated  attcyl  phenol  tomialdehyde ZZZZZZ 

•Palm  Icemel  on.  fatty  add,  see  Palm  kamsl  add  oil  ... 

♦Palm  Icemel  add  oil  ...» _ „ „.... 

•Palm  l(emei  oil,  fatty  add  methyl  ester,  see  ^ilm  kwiid  acid  oi^ 
♦Palm  kernel  add  oil.  meViyl 

Palm  stearin _ 

•n-Paraffins  (C10-C20), 

ParakJehyde 

Pentachkxoettutne ZZZ..Z 

•Pentadecand,  see  Alcohols  (C13^) .ZZZ.ZZ 

1 ,3-Pentadiene 

♦Pentaethylenehexamlne ZZ.ZZZZ.Z 

Psntaethylenehexamlne.  Tetraslhylenepentwnine  mixture 

Psntane  ..._ _„ 

♦Pentanok:  add  >„ ZZZZZZZ..Z.ZZZ 

Pentene ZZZZ~ZZ!. 

Pentene,  Miscellaneous  hydrocarbon  mixture  !."„!._! 

3-Pentenenltrile 

Psntyl  akJehyde  

♦n-Pentyl  propionate . 

Perchkjroethylene 

Pefrolatum 

Ptienol 


34 
33 
33 
33 
33 
33 
33 
34 
34 
33 
34 
34 
33 
33 
33 
33 
33 
33 
33 
34 
34 
40 
33 
33 
33 
34 

»34 
33 
33 
34 
33 
33 
34 
30 
30 
30 
34 

•  10 
10 
33 


CHRIS 
cods 


1-Phsnyl-l-xylyl  ethane 

Phosphoric  add 

Phosphorus  — _........._ 

Phttialic  ar>hydrfds 

♦alpha-Pinsns 

♦beta-Pinerte 

•PInene 

•PMteoH  .... 

Polyalkenyl  succinic  anhydrtds  amine 


34 

.„.™ 

34 
31 
19 
38 
20 
30 

7 

7 
31 

4 
30 
*30 
37 
19 
34 
36 
33 
21 
32 

1 

•0 
11 
30 
30 
30 
33 
33 


oa 

OLS 

OLB 

OMN 

QMS 

OMT 

ONF 

OOI 

OPE 

OPT 

OPR 

OPL 

OPI 

ORQ 

ORS 

ORO 
ORN 

OS 

OSP 
OSO 
OSV 
OTL 
TOF 
OTN 
OTF 
OTQ 
0TB 

OCP 

0AM 

OLA 
OLM 
OLY 


PNO 

PNF 
PMS 
PFN 
POH 
PCE 
POC 
POE 
PEN 
PEP 
PTY 
POC 
PTX 

PNT 

PPE 
PER 
PTL 


Related  CHRIS 
codes 


AFN 


AFN 


AFN 


EVO 
AFN 


OFXOFY 


PXE 
PAC 

PAN 

PO 

PIP 

PIN 

POL 


ALY 

PON 


IPT/PTA 


PTE 


PPVWPRIPPB 


on 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemtcal  name 


MJP 

CHRIS 

Related  CHRIS 

I. 

code 

codes 

14 

PIX 

14 

PMT 

40 

PGB 

PAG 

40 

PAG 

34 

PAF 

40 

PPX 

20 

PAO 

20 

30 

PLB 

32 

PCA 

34 

41 

PYR 

40 

40 

40 

PEE 

PAG 

40 

PEE 

27 

PEB 

34 

PSS 

«20 

PGT 

20 

GCR 

30 

12 

PPI 

34 

30 

7 

POD 

34 

PAB 

7 

7 

PAP 

7 

POF 

11 

PAR 

34 

POS 

7 

PPH 

34 

PPS 

34 

PSM 

30 

PLP 

30 

40 

PGC 

40 

PGM 

34 

DMP 

43 

PCS 

(DRB) 

25 

CPS 

34 

POE 

0 

PTF 

31 

PRP 

7 

PMI 

8 

PAX 

MPA/PLA 

19 

PAD 

4 

PNA 

11 

PAH 

37 

PCN 

PGE 

40 

PXP 

34 

lAC/PAT 

»20 

IPA/PAL 

7 

IPP/PRA/IPO 

32 

PBZ 

36 

PRC 

31 

IPX 

30 

PPL 

30 

PBP 

30 

PDR 

^20 

PPG 

34 

PGN 

40 

PGD 

PGE 

40 

PGY 

PGE 

40 

PME 

PGE 

40 

PGE 

PME/PGY 

40 

PGP 

40 

PGE 

16 

POX 

30 

HII 

P0»yalky1(C18-C22)  acrylate  in  Xylene  

*Pofyan(yl  methacrytate  (C1-C20) 

•fPotyalkylene  glycol  butyl  ettier,  see  Poly(2-8)alkylene  glycol  monoalkyl(C1-C6)  etfter 

♦Po)y(2-«)alky1ene  glycol  monoalkyl(C1-C6)  ether 

♦Poly(2-8)alky1ene  glycol  moooall<yl(C1-C6)  ether  acetate 

Polyalkylene  glycols.  Potyalkylene  glycol  morK)aikyl  ethers  mixtures „ 

Polyalkylene  oxide  polyol  

Polybutadiene,  hydroxyl  termlrwited  

Polybutene  „ _ 

+Poly(2+)cycl)c  aromatics 

Polydimethylsiloxane  „ „ 

•f  Polyether  (molecular  weight  2000^) 

Polyethylene  glycol  

Polyethylene  glycol  dimethyl  ether „ 

■f  Polyethylene  glycol  monoalkyi  ether,  see  Poly(2-6)al>(ylene  glycol  monoalkyl(C1-C6)  ether 

Polyethylene  glycol  nxinoalkyl  ether  , 

Polyethylene  polyamines „„..... 

Polyfernc  sulfate  solution „.... 

■f  Polyglycerine,  Sodium  salts  solution  (containing  less  ttian  3%  Sodium  hydroxide) 

Pdygiycerol 

♦Poly(4+)isobutylene  

Polymethylene  polyphenyl  isocyanate 

Polymethylsiloxarie  ^ „ 

♦Polyolefin  (molecular  weight  SOO-*-)  

♦Pdyolefin  amide  alkeneamine  (028+) „...„ 

♦Polyolefin  amide  alkeneamine  borate  (C28-C250) 

♦Polyolefin  amide  alkeneamine  rtx)lyt)denum  oxysulfide 

♦Polyolefin  amide  alkeneamirw  polyol  

♦Polyolefinamine  In  alkyl(C2-C4)beruenes 

♦Polyolefin  anhydride 

♦Polyolefin  ester  (C28-C250) 

♦Polyolefin  phenolk:  amine  (C28-C250) „ 

♦Polyolefin  phosplxxosulfide,  barium  derivative  (C28-C250)  ~ 

Poly(20)oxyethylene  sorbitan  morxwieate  

Polypropylene  ,..._. 

♦Poly(5+)propylena „ 

Polypfopylene  glycol ^ 

Polypropylene  glycol  methyl  ether ., 

•Polysik)xane 

♦Potassium  chloride  solution „ 

Potassium  hydroxide  solution 

Potassium  deate 

♦Potassium  thiosulfate  solution  ..„ „ 

Proparie 


♦Propanil,  Mesityl  oxide,  Isophorone  mixture  

Propanolamrne ~,.~~.~ 

Propiorwidehyde 

ProplorMC  add „ 

Propiorvc  anhydride „ . 

Proptonitrile  „ 

♦rvPropoxypropanoi,  m«  Propytene  glycol  monoaHcyl  ether 

n-Propoxypropanol 

Propyl  acetate _ 

Propyl  alcohol  „..; „ 

Propylamine „. .-. 

Propylbenzene 

♦fvPropyl  chloride . 

iso-Propylcydohexane ,. „ 

Propylene „ 

Propyiene-butylerw  copolymer ^ „ 

Propylene  dimer „ 

Propylene  glycol  

♦Propylene  glycol  methyt  ether  acetate  _. 

♦Propylene  glycol  n-butyl  ether,  see  Propylene  glycol  owwalkyl  ether  .... 
•Propylene  glycol  ethyl  ether,  see  PropyterM  glycol  monoalkyi  ether  .... 
•Propylene  glycol  methyl  ether,  see  Propylene  glycol  monoalkyi  ether . 

Propylene  glycol  rrwnoalkyl  ether 

♦Propylerie  glycol  phenyl  ether  _ 

♦Propylene  glycol  propyl  ether,  see  Propylene  glycol  monoaRcyl  ether  ..... 

Propylene  oxide 

Propylene  tetramer  
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Table  I— Alphabetical  Ust  of  Cargoes— Continued 


Chemtcal  name 


Propylene  trtmer  ..„ 

Propyl  ether 

•Pseudocumene.  see  Trim«thytt>«fa*n« 

Pyridine 

Pyridine  bases 

Rosin  oil  „ „ 

Rosin  soap  (disproportionated)  solution  .... 
•Rum,  see  Alcoholic  I 
Salicylaldehyde 
Sewage  sludge 


♦Sodium  acetate.  Glycol.  Water  mixture  (not  containing  Sodium  hydroxide) 
♦Sodium  acetate.  Glycol.  Water  mixture  (containtng  Sodium  hydroxide) 

Sodium  acetate  solution  

Sodium  aikyl  sulfonate  solution ^ 

Sodium  alumlnate  soMton  ~~..~..„...„.„.„..„._ 

Sodium  benzoate  solution  _ .'"""""""'"""'"1^. 

Sodium  twrohydride.  Sodkjm  hydroxide  solution !!!!."""!!!""! 

Sodium  cartxxiate  sdutlorw  „ „ ..,„... ........."Z.I.". 

Sodium  chlorate  solution  "!!!!".™"!!.."!."".".l"."."."! 

Sodium  cyanide  solution „ "!"""!!"!""""""""""" 

Sodium dichromate  solution i™!.".""™"."!!"!"         ' 

Sodium  dimethyl  naphthalene  sulfonate  solution 


Sodium  hydrogen  sulfide,  Sodium  carbonate  solution 

Sodium  hydrogen  sulfite  solution  ...~...~. 

Sodium  hydrosulfide  solution . "' ." 

Sodium  hydrosulfide,  Amnxxilum  sulfide  solution „_ 11..Z 

Sodium  hydroxide  solution  !II1.„ 

Sodium  hypochlorite  solution _ „.. ZZZ"...."~.Z.... 

♦Sodium  long  chain  alkyl  salicylate  (C13*)  _ ...!!!."!!!!!.~™Z 

Sodium  2-n>ercaptobenzothia20l  solution !!""!™!!!!!"!.".".!.! 

Sodium  njiphtfialene  sulfonate  solution  „ !."™!.".""!!™."!."!!!! 

Sodium  nitrite  solution  1"""!!!."".."!!!!."..."! 

Sodium  polyacrylate  solution '..""" 

Sodium  salt  of  Ferric  hydroxyethylethylenediaminetriacetic  add  solution 

Sodium  silicate  solution  

Sodium  sulfide.  Hydrosulfide  solution "."" ' 

♦Sodium  sulfide  solution „ "..!!!!!!!!11"."!!1"! 

♦Sodium  sulfite  solution „ 

♦Sodium  tartrates  ar>d  monoVdl-sucdnate  solution !."!.!."!!".!."!!.'". 

Sodium  thiocyanate  solution """"'". 

Sorbitol  solutions  „ ™™I!!.™""."!."!."! 

•Stearic  acid,  see  Fatty  adds  (saturated.  Clii) "i!!™!™!!!!™!!!"!.!!!!!!!! 

♦Stearyl  alcohol  _ „ 

Styrene  "*" 


Sulfolane „ 

♦Sulfohydrocarbon  (C3-C88)  "!""!""!!""" 

♦Sulfohydrocarbon.  long  chain  {C18^)  aikyiamlne  trMun  . 

♦Sulfonated  polyacrylate  solutions 

Sulfur „ _ _ ;^ 

Sulfuric  acid . [™] 

Sulfuric  acid,  spent „ 

TafloU  _..L"".'Z"Z 

♦Tall  oil  fatty  acid,  barium  salt 

Tall  oil  soap  (disproportionated)  solution 

Tallow „ „ 

Tallow  fatty  add „.._ [JZZ!!" 

•Tallow  fatty  alcohol,  see  Aicohots  (Clif) !."."!IIZ!! 

Tallow  nitrile „ 

1 .1 5.2-Tetrachk)roethane _ ZZ.Z.Z..ZZ~. 

•Tetradecand,  see  Alcohols  (C13^) 

•Tetradecene,  see  Ihe  olefins  enures  

Tatradecylbenzena  „ „ 

Tetraethy1er>e  glycol „ ZZZZ 

Tetraethylenepentamirw „ 

Tetrahydrofuran  _.;...„ „ „ „„. 

Tetrahydronaphttwlene _ „ Z...! 

•1.2,3.5-Tetramethytbenzaoe.  see  Tatramathyiibaniafie  "!! 

♦Tetran>ethylben2ene  _ „ 

Tetrasodium  salt  of  EOTA  solution „ ~..Z!!Z!!Z 

Titanium  tetrachloride  

Tokiene 


Group 
No. 


CHRIS 
code 


PTR 


X 
41 
32 

9 

9 
33 
43 
20 
19 
43 
•34 

5 
34 
43 

5 
34 

5 

5 

S 

I.  JO 

»34 

»0 

43 

»5 

»5 

»5 

S 

34 

5 

34 

5 

'43 

43 

»43 

•10 

43 

43 

43 

I.JQ 

20 

34 

20 

30 

39 

33 

7 

»43 

•0 

»2 
2 

34 
0 

43 
»34 
'34 

20 

37 

36 

20 

30 

32 

40 
7 

41 

32 

32 

32 

43 

2    TIT 
32ItOL 


PRO 
PRB 
ORN 
RSP 

SAL 

SAO 
SAP 
SAN 
SSU 
SAU 
S6N 
S8X 
SCE 
SOD 
SCS 
SOL 

SSS 
SHX 
SHR 
SSA 

SHP 
SLS 
SMB 
SNS 
SNI 

STA 
SSN 

SOR 
SUP 
STM 
STS 

SRA 

STY 
SFL 
SFO 
SFX 

SXX 
SFA 
SAC 
OTL 
TOB 
TOS 
TLO 
TFO 
TFA 

TEC 
TTN 
TTO 
TOB 
TTG 
TTP 
THF 
THN 
TTB 
TTC 


Related  CHRIS 
codas 


IPE/PRE 
TMEmV 


SAP 
SAO 


SBH^BI 


SOC 
SCN 
SCR 
DNS 


CSS 
SHC 


SNT 
FHX 

ssc 

SSH/SSt/SSJ 

sus 

SCY 
SBT 
FAD 

STX 


ALY 

ALY 

AKB 


TTB 
EOS 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemicai  name 


Group 
No. 


CHRIS 
code 


Related  CHRIS 
codes 


Toiuenedtafnine  

Toluene  diiaocyanat*  — 

o-Tduidkw  

•Trlwylphoephete.  see  TrHeeprcpylfd  phenyl  pheephatae 

Tributyl  phoephate  

1,2,4-TricNoroben2ene ~ ~ 

1,1,1-TrtcNoroethane 

1,l;2-TricNoroethane ~ 

Trichloroetfiytone  » ~ - 

1,23-Trlchloropropane » 

1 .1 ,2-TrtcNofo-l  ,2.2-trMluofoelhane 

Tfteresyi  phosphate  » 

•Tridecane,  see  n-Alkanaa  (CIO^) ~ 

-t-Trldecanok;  add ~ 

•Tridecanol,  see  Alcohola  (013*) 

•Tridecene.  see  OleHne  (013*) ~ 

♦Trtdecyl  acetate  ~ 

Tridecyt)en2ene ~ .". 

Tnethanotamlne _ ~ 

Triethylamine ~ 

Triethytbenzene  . .„........._ 

Triethytene  glycol 

Triethylene  glycol  txjtyl  ether 

Triethyleoe  glycol  txrtyl  ether  mixtufa 

Trielhyleoe  glycol  dl-(2-ethyltxrtyTate) 

Triethylene  glycol  ether  mixture 

•Triethyierw  glycol  ethyl  ether,  see  Poly(2-6)alkylena  glycol  monoall(yl(C1-C6)  ether .,... 

•t^TrJethylene  glycol  methyl  ether,  see  Poiy(2-8)an(ytene  glycol  monoalkyl(C1-C6)  ether 

Trlethyienetetramine  

Triethyl  phosphate  „ 

Triethyl  phosphite  

♦Trifluralin  In  Xylene „ 

Triisobutylene 

Trilsooctyl  trimellitata  

Triisopropanolamine  

Trlisopropanolamine  salt  o(  2,4-Dichioropher)oxyacetic  add  solution 

•t^Triisopropylated  phenyl  phosphates _ 

Trimethytacetic  add 

•fTrimettiylamine  solution 

Trlmethy1t>eruene  _ 

TrimethylheKamethylenedlamine  (2,2,4-  and  2,4,4-) 

Trimethylhexamethylene  dlisocyanate  (2,2,4-  and  2,4,4-)  _ 

Trimethytol  propane  polyethoxylate 

•2,2,4-Tnmethyt  pentanediot-1 ,3-diisobutymte,  see  2,2,4-Trlinethyl-1,3-pent8nediol  dlisobutyrate 

♦2,2,4-Trimethyl-1.3-pentarwdiol  diisotjutyrate  

2,2,4-Trlmethyl- 1 ,3-pentanediol- 1  -isobutyrate  

2,2,4-Trimethyl-3-pentafX)l-1-isobutyrate  

Trimethyl  phosphite  

♦Trlphenyltxirane  ,  Caustic  soda  solution 

•Tripropylerie,  see  Propylerte  trimer  

Tripropylerw  glycol 

•Tripropylene  glycol  methyl  ether,  see  Poly(2-8)alkylene  glycol  inonoall(yl(C1-C6)  ether  

Trisodium  nitrilotrJacetate 

■flrisodium  phosphate  solution  _ 

Trixylenyl  phosphate 

Turpentine 


Undecanoic  add  

Undecanol „ 

Urxlecerw 

Undecyl  alcohol  

Urxtocylberuene  

Urea,  Amrrxxilum  morx)-  and  dl-hydrogen  phosphate.  Potassium  chloride  solution 

Urea,  Amnxxilum  nitrate  solution  (containing  Ammonia) 

•Urea,  Ammonium  nitrate  solution  (not  containing  Ammonia) 

Urea,  AmnrKXiium  phosphate  solution  

Valeraidehyde 

Vanillin  Wack  liquor 

♦Vegetable  add  oMs  and  distillates,  n.o.8 

♦Vegetable  oils,  n.o.s __ „ 

Vegetable  protein  solution 
Viriyl  acatate  


9 
12 

9 
34 
34 
36 
236 
36 
*36 
36 
36 
34 
31 
34 
20 
30 
34 
32 
^8 

7 
32 
40 
40 
40 
34 
40 
40 
40 
27 
34 
234 
18 
30 
34 

8 
43 
34 

4 

7 
32 

7 
12 
20 


34 

34 

34 

234 

5 
30 
40 
40 
34 

5 
34 
30 

4 
20 
30 
20 
32 

0 

6 
43 
43 
19 

5 
34 
34 
43 
13 


TDA 

TDI 

TU 

TBP 
TCB 
TCE 
TCM 
TCL 
TCN 
TTF 

TRD 

TON 
TDC 
TAE 
TRB 
TEA 
TEN 
TEB 
TEG 


TGD 

TOE 

TGY 

TET 

TPS 

TPI 

TFX 

TIB 

TIP 

TPL 

TAA 

TMT 

TRE 

THA 

THI 

TPR 


TMP 

TPP 
TPB 

TGC 

TGM 

TSP 
TRP 
TPT 
UOA 

UDC 
UNO 
UDB 
UPX 
UAS 
UAT 
UAP 

VBL 
VAO 
VEO 

VAM 


TPL 


Tco/rcp 

ALY 

AKB 


PAQ 

PAG 


DTI 


TME/TMB/TMD 


PTR 
PAG 


UNO 
AKB 

ANU 

rVA/VALVAK 
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Table  I— Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


34 
35 
13 
35 
13 
13 


Vmyt  acetate-Fumarate  copolymer 

Vinyl  chlofWe  _ "'" 

Vinyl  ethyl  ether ""."."™."!!!!!."!!!.."!!!!!!!!!!1" 

Vinylidene  chloride """"""!.".."!!!!!!.."!.!."". 

Vinyl  neodecanate  !.I!."."!!I! 

Vinyltoluene  ..."."!!."."."."."!."1..".. " 

axes: !!!!."!.".".."!!!"."!!!!!."!! •" 

1  CamautMi """'""". 

Paraffin  ]"].''|^ ' 

White  spirit  (low  (15-20%)  aromatic)  '..!!!."."."!".."."."!!" 

Xylene " 

xyienois """"!""."""!]!"..."!!!.".."."!!" 

+rinc  alkaryl  dithiophosphate  (C7-C16)  !™!!!Z! 

4Zinc  alky!  dithiophosphate  (C3-C14)  """..".'""""."" 

Zinc  bromide.  Calcium  bromide  solution,  see  Drilling  brine  (cwtaining  Zinc  "s^ 

+  denotes  newly  added  products. 

Items  with  a  twllet  (•)  or  in  boldface  are  changes  per  CGD  92-100 

2  See  Appendix  I— Exceptions  to  the  Chart. 


Group 
roo. 


34 
31 
33 
32 
21 
34 
34 
43 


CHRIS 
code 


VCM 
VEE 

va 

VND 

VNT 

WAX 

WCA 

WPF 

WSL 

XLX 

XYL 

ZAO 

ZAP 


Related  CHRIS 
codes 


WSP 
XLM0(LO0(LP 


DZB 


16.  In  Table  II.  add  the  following  new 
entries  in  the  designated  Compatibility 
Groups,  in  chemically  proper 
alphabetized  order: 

Table  II — Grouping  of  Cargoes 


0.  Unassigned  Cargoes 

Decyloxytetrahydro-thiophene  dioxide 

Dodecyl  hydroxypropyl  sulfide 

Lactic  acid 

Long  chain  alkaryl  sulfonic  acid  (C16-C60) 

Potassium  thiosulfate  solution 

Tall  oil  fatty  acid,  barium  salt 

1.  Non-Oxidizing  Mineral  Acids 
Fluorosilicic  acid 

4.  Organic  Acids 
Citric  acid 
Glyoxylic  acid 

Nonanoic,  Tridecanoic  acid  mixture 
Pentanoic  acid 

5.  Caustics 
Cresylic  acid  tar 

Sodium  acetate,  Glycol.  Water  mixture 

(containing  Sodium  hydroxide) 
Triphenylborane  ,  Caustic  soda  solution 
Trisodium  phosphate  solution 

7.  Aliphatic  Amines 

Calcium  long  chain  phenolic  amine  (C8- 

C40) 
Diphenylamine,  reaction  product  with 

2,2,4-Trimethylpentene 
Diphenylamines,  alkylated 
Dodecyldimethylamine, 

Tetradecyldimethylamine  mixture 
Long  chain  polyetheramine  in  alkyl(C2- 

C4)l>enzenes 
Oleylamine 

Pentaethylenehexamine 
Polyolefin  amide  alkeneamine  (C28+) 


Polyolefin  amide  alkeneamine 

molybdenum  oxysulfide 
Polyolefin  amide  alkeneamine  polyol 
Polyolefinamlne  in  alkyl(C2-C4)benzenes 
Polyolefin  phenolic  amine  (C28-C250) 
Propanil,  Mesityl  oxide,  Isophorone 

mixture 
Sulfohydrocaitmn,  long  chain  (C18+) 

alkylamine  mixture 
Trimethylamine  solution 

10.  Amides 
Alkenyl(Cll+)amide 

11.  Organic  Anhydrides 

Alkenylsuccinic  anhydride 
Polyolefin  anhydride 

14.  Acrylates 

Methacrylic  resin  in  Ethylene  dichloride 
Polyalkyl  methacrylate  (C1-C20) 

18.  Ketones 

Methyl  propyl  ketone 
Trifluralin  in  Xylene 

20.  Alcohols,  Gylcols 
Cetyl-Stearyl  alcohol 

Glycerine,  Dioxanedimethanol  mixture 

Hexamethylene  glycol 

Octanol  ^ 

Polyglycerine,  Sodium  salts  solution 

(containing  less  than  3%  Sodium 

hydroxide)  * 
Stearyl  alcohol 

21.  Phenols.  Cresols 

Cresylic  acid,  dephenolized 

Long  chain  alkylphenate/Phenol  sulfide 

30.  Olefins 

Aryl  polyolefin  (Cll-CSO) 

Ethylene-Propylene  copolymer 

Latex  (ammonia  (1%  or  less)  inhibited) 

alpha-Pinene 

beta-Pinene 

Poly(4-f)isobutylene 

Polyolefin  (molecular  weight  300+) 


Poly(5+)propylene 

31.  Paraffins 

Alkanes  (C6-C9) 

iso-  &  cyclo-Alkanes  (ClO-Cll) 

Ethyl  cyclohexane 

32.  Aromatic  Hydrocarbons 

Alkyl(C3-C4)b«nrenes 
Alkyl(C5-C8)benzenes 
Alkyl(C9-f)benzene8 
Alkylbenzene/-indane/-indene  mixture 

(C12-C17  total  carbon) 
Dodecyl  xylene 
Poly(2-f  )cyclic  aromatic* 

33.  Miscellaneous  Hydrocarbon  Mixtures 
Alachlor  technical 

Alkyl  dithiothiadiazole  (C6-C24) 
Sulfohydrocarbon  (C3-C88) 

34.  Esters 

Alkane  (C14-C17)  sulfonic  acid,  sodium 

salt  solution 
Alkyl(C8+)amine.  Alkenyl  (Cl2f)  acid 

ester  mixture 
Alkyl  ester  copolymer  (C6-C18) 
Alkyl(C7-C9)  nitrates  » 
Alkyl  phenol  sulfide  (C8-C40) 
Animal  and  Fish  oils,  n.o.s. 
Animal  and  Fish  acid  oils  and  distillates, 

n.o.s. 
Barium  long  chain  alkaryl  sulfonate  (Cll- 
CSO) 
Barium  long  chain  alkyl(C8-Cl4)phenate 

sulfide 
n-Butyl  propionate 
Calcium  alkyl(C9)phenoI  sulfide, 

polyolefin  phosphorosulfide  mixture 
Calcium  long  chain  alkaryl  sulfonate  (Cll- 
CSO) 
Calcium  long  chain  alkyl  phenafe  (C8-C40) 
Calcium  long  chain  alkyl  phenate  sulfide 

(C8-C40) 
Calcium  long  chain  alkyl  salicylate  (013+) 
Cobalt  naphthenate  in  solvent  naphtha 
Decyl  acetate 
Dibutyl  hydrogen  phosphonate 
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Magnesium  .ong  chain  alkaryl  sulfonate 

(C11-C50) 
Magnesium  long  chain  alkyl  phenate 

sulfide  (C8-C20) 
Magnesium  long  chain  alkyl  salicylate 

(ClU) 
Nonyl  acetate 
n-Octyl  acetate 
Oil,  edible: 

Beechnut 

Cocoa  butter 

Cod  liver 

Grape  seed 

Groundnut 

Hazelnut 

Lanolin 

Nutmeg  butter 

Poppy 

Poppy  seed 

Raisin  seed 

Salad 

Sesame 

Walnut 
Oil.  misc: 

Animal 

Lanolin 

Pilchard 

Perilla 
Olefin/ Alkyl  ester  copolymer  (molecular 

weight  2(XXH) 
n-Pentyl  propionate 
Poly(2-8)aIkylene  glycol  monoalkyl(Cl-C6) 

ether  acetate 
Polyolefin  amide  alkeneamine  borate  (C2d- 

C250) 
Polyolefin  ester  (C28-C250) 
Polyolefin  phosphorosulfide,  barium 

derivative  (C28-C250) 
Propylene  glycol  methyl  ether  acetate 
Sodiim]  acetate.  Glycol,  Water  mixture  (not 

containing  Sodium  hydroxide)  * 
Sodium  long  chain  alkyl  salicylate  (Cl3-f) 
Tridecanoic  acid 
Tridecyl  acetate 

Triisopropylated  phenyl  phosphates 
Vegetable  acid  oils  and  distillates,  n.o.s. 
Vegetable  oils,  n.o.s. 
Zinc  alkaryl  dithiophosphate  (C7-C16) 
Zinc  alkyl  dithiophosphate  (C3-C14) 

36.  Halogenated  Hydrocarbons 

1 ,6-Dichlorohexane 
n-Propyl  chloride 

40.  Glycol  Ethers 

Diethylene  glycol  diethyl  ether 
Diethylene  glycol  n-hexyl  ether 
Diethylene  glycol  propyl  ether 
Dipropylene  glycol  butyl  ether 
Ethylene  glycol  hexyl  ether 
Ethylene  glycol  methyl  butyl  ether 
Ethylene  glycol  nunoalkyl  ethers 
Hexaethylene  glycol 
Polyalkylene  glycol  butyl  ether 
Poly(2-a)alkylene  glycol  monoalkyl(Cl-C6) 
ether 


Polyethylene  glycol  monoalkyl  ether 
Propylene  glycol  n-butyl  ether 
Propylene  glycol  phenyl  ether 
Propylene  glycol  propyl  ether 
Triethylene  glycol  methyl  ether 

41.  Ethers 

Alkaryl  polyether  (C9-C20) 

Long  chain  alkaryl  polyether  (C11-C20) 

Polyether  (molecular  weight  2000+) 

43.  Miscellaneous  Water  Solutions 

Diethylenetriaroine  p>entaacetic  acid, 

pentasodium  salt  solution 
Hexamethylenediamine  adipate  solution 
Liquid  Streptomyces  solubles 
N-Methylglucamine  solution 
Potassium  chloride  solution 
Sodium  sulfide  solution 
Sodium  sulfite  solution 
Sodium  tartrates  and  mono-/di-succinate 

solution 
Sulfonated  polyacrylate  solutions' 


Appendix  I    [Amended} 

17.  In  appendix  I  (a),  add  the  words 
"Isobutyl  alcohol"  in  chemically  proper 
alphabetized  order  in  the  column 
"Compatible  with"  for  the  entry 
"Caustic  potash,  50%  or  less  (5)"  in  the 
"Member  of  reactive  ctoud"  column. 

18.  In  appendix  I  (b),  add  the 
following  new  entries  in  chemically 
proper  alphabetized  order  to  read  as 
follows: 


Acrylonitrile  (IS)  is  not  compatible  with 

Group  5  (Caustics). 
Alkyl(C7-C9)  nitrates  (34)  is  not  OKnpatible 

with  Group  1,  Non-oxidizing  Mineral 

Acids. 
1,4-Butylene  glycol  (20)  is  not  compatible 

with  Caustic  soda  solution,  50%  or  less  (5). 
Caustic  soda  solution,  50%  or  less  (5)  is  not 

compatible  with  1,4-Butylene  glycol  (20). 
Methacrylonitrlle  (15)  is  not  compatible  with 

Group  5  (Caustics). 
Polyglycerine,  Sodium  salts  solution  (20)  is 

not  compatible  with  Groups  1, 4, 11, 16, 

17, 19,  21  and  22. 
Sodium  acetate.  Glycol,  Water  mixture  (1% 

or  less  Sodium  hydroxide)  (34)  is  not 

compatible  with  Group  12  (Isocyanates). 
Sulfonated  polyacrylate  solution  (43)  is  not 

compatible  with  Group  5  (Caustics). 

19.  Appendix  I  (b)  is  further  revised 
as  follows: 

(a)  Remove  the  words  "Octyl  nitrates 
(all  isomers)  (34)  is  not  compatible  with 
Group  1,  Non-oxidizing  Mineral  Acids." 
and  add,  in  their  place,  the  words 


"Octyl  nitrates  (all  isomers),  see 
Alkyl(C7-C9)  nitrates.". 

(b)  Remove  the  entry  "Naphthas, 
cracking  fraction  (33)  is  not  compatible 
with  strong  acids,  caustics  or  oxidizing 
agents."  in  its  entirety. 

PART  151— BARGES  CARRYING  BULK 
LIQUID  HAZARDOUS  MATERIAL 
CARGOES 

20.  The  authority  citation  for  Part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703; 
49CFR1.46. 

Table  151.05    [Amended] 

21.  In  Table  151.05,  remove  all 
boldfaced  type  wherever  it  may  appear 
and  add,  in  its  place,  Roman  type. 

22.  In  table  151.05,  amend  the  "Cargo 
identificationyName"  column,  as 
follows: 

(a)  For  the  entry  "Carbon  dioxide, 
liquid",  remove  the  word  "liquid"  and 
add,  in  its  place,  the  word  "liquefied". 

(b)  For  the  entry  "Phosphorous, 
elemental",  remove  the  word 
"elemental"  and  add,  in  its  place,  the 
words  "white  lehmental)". 

(c)  For  the  entry  "Sodium  aluminate 
solution",  add  "(45%  or  less)"  following 
the  word  "solution". 

(d)  For  the  entry  "Sodium 
hypochlorite  solution  (15%  or  less}", 
remove  "15%"  and  add,  in  its  place, 
"20%". 

Table  151.05    [Amended] 

23.  In  table  151.05  amend  the  entry 
"Motor  fuel  anti-knock  compounds 
(containing  lead  alkyls)"  and  the  entry 
"Sodium  chlorate  solution  (50%  or 
less)",  in  the  "Special  requirements" 
column,  by  adding  ".50-73"  in  bold 
face  type,  in  numerical  order. 

24.  In  table  151.05,  remove  the 
following  entries  in  their  entirety: 

(a)  iso-Butyraldehyde, 

(b)  n-Butyraldehyde, 

(c)  Hydrofluorosilicic  acid  (25%  or 
less), 

(d)  Octyl  nitrates  (all  isomers]. 

25.  In  table  151.05,  add  the  following 
new  entries  in  chemically  proper 
alphabetized  order: 
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I181J0.77    [AiiMnded] 


f1S1.1^6    [AmMMM] 


Ethylene  glycol  monoalkyi  ethers 


29.  The  section  heading  for  §  ISl.SO- 

9fi  i»  c  t.i  -o  c    jj  .u    *  ,1     -.  ^^  *•  revised  to  read  as  follows: 

26.  In  §  151.12-5,  add  the  following 

new  entry  in  chemically  proper  §151.50-77    FhioroeWcic  ecM  (30%  or  leee) 

alphabeUied  order  to  the  list  of  Category    P»y*«««>'oel»cte  ackt). 

^^^^-^  1151 JOM    lAnwNledl 

•   ''  •        •        •        •  30.  The  section  heading  for  §151.50- 

86  is  revised  to  read  as  follows: 

1151.50-86    Alkyl(C7-C9)nllrM*«. 

PART  153-SHIP8  CARRYING  BULX 
UOUIO,  UOUEFIEO  GAS,  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

31.  The  authority  citation  for  Part  153 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  4C  CFR  1.46. 
Section  153.40  Issued  under  49  U.S.C  1804. 
Sections  153.470  through  153.491, 153.1100 
through  153.1132,  and  153.1600  through 
153.1608  also  issued  under  33  U.S.C.  1903 
(b). 


flSIJMO    (AmwKled] 

27.  In  S  151.50-20(b)(l).  add  the  words 
"Fluorosilicic  Add-50  pounds  per 
square  inch  gauge."  before  the  entry 
"Hydrochloric  Acid-50  pounds  per 
square  inch  gauge."  and  remove  the 
words  "Hydrofluorosllldc  Acid-50 
pounds  per  square  inch  gauge."  and 
add,  in  their  place,  the  words 
"Hydmfluorosilicic  Acid,  see 
Fluorosilicic  Acid.". 

28.  In  §  151.50-20(k).  add  the  words 
"fluorosilicic  acid  in  §  151.50-77." 
before  the  entry  "hydrochloric  acid  in 
§  151.50-22"  and  remove  the  words 
"hydrofluorosilidc  acid  in  §  151.50-77  ' 
and  add,  in  their  place,  the  words 
"hydrofluorosilidc  acid,  see 
fluorosilidc  add,". 


Part  153— [Amended] 

32.  In  part  153,  remove  "(G-MSC)" 
wherever  it  appears  and  add  in  its  place. 
"(MSC)". 

33.  In  §  153.0.  paragraphs  (b)(1)  and 
(b)(3)  through  (b)(6)  are  revised  to  read 
as  follows: 


f1S34)    AwaUablMyofnMlertote. 

•        •        •        •        • 

(b)*  •  • 

(1)  IMO  Secretariat,  Publications 
section.  4  Albert  Embankment,  London 
SEl  7SR.  United  Kingdom,  Telex  23588; 

(2).   .   . 

(3)  Baker,  Lyman  &  Company,  3220 
South  I-IO  Service  Road,  Metairie.  LA 
70001. 

(4)  UNZ  &  Company,  190  Baldwin 
Avenue,  Jersey  City,  NJ  07306. 

(5)  Southwest  Instrument  Company. 
235  West  7th  Street.  San  Pedro.  CA 
90731. 

(6)  Marine  Education  Textbooks.  124 
North  Van  Avenue,  Houma.  LA  70363- 
5895. 

1153.9    [Amwtded] 

34.  In  §  153.9(a).  footnote  2  is 
removed. 

1153.560    (AmwKtod] 

35.  The  sedion  heading  to  §  153.560 
is  revised  to  read  as  follows: 

S153.60    Special  requlrsments  for 
Alkyl(C7-C9)  nitrates. 

Table  1— (Revised! 

36.  Table  1  is  revised  to  read  as 
follows: 


Table  1— Summary  of  Minimum  Requirements 


Cargo  name 


Acetic  add 

Acetic  anhydride 


Acetone  cyanohydrtn 


IMO 
Annex  H 
polKrtlon 
category 


Acetooltrile _ 

AcryiamWe  solution  (50%  or  (ess) 


•Aoyicacid 

II  ■ 

AcryionlliVe  .. 


Adlponttrie _ 

•►Alaohlor  technical  (90%  or  more)  ... 

Alcohol(C6-Cl7)(s«condary)  po»y(3- 
6)eV>oxyl«es<^ 


Haz. 


Cargo 
contain- 
ment 
system 


S 
S 

S/P 


s 

S/P 


s 

S/P 


Vent 
height 


III 


Vent 


4m 
4m 


B/3 
NR 


4m 


B/3 


4m 
NR 

NR 


I 

PV  .. 
PV  .. 

PV  .. 

PV  .. 
Open 

PV  .. 

PV  ... 

PV  ... 
Open 

Open 


Gauge 


Fire  pro- 
tection 
system 


Spedal  requirements 
in  46  CFR  Part  153 


Restr... 
Restr... 

Closed 


Restr... 
Closed 


Restr 


Closed 


Restr 
Open 

Open 


h. 


A 
NSR 


A 
AC 


.238(a).  .527.  .554  _. 
.238(a).  .526.  .527. 

.554. 
.238(a).  .316.  JS36. 

.408.  .525.  .526. 

.527.  .912(aH2). 

.933.  .1002.  .1004, 

.1020.  .1036. 

.525.  .526.  .1020  

.400.  .525(a),  (0,  (d), 

(e),.912(aK1). 

.1002(a).  .1004. 

.1020. 
.238(a).  .526, 

.912(aKl).  SU, 

.1002(a).  .1004. 
.236(a).  (c).  (d).  316. 

.408.  .525.  .526, 

.527.  .912(aH1), 

.1004,  .1020. 

.526 _ 

.238(a).  .409,  .440. 

.488.  .908(a).(b). 
.400 


Elec- 
trical 
hazard 


and 
group 


I 


1-0 
i-0 

t-0 


NA 


1-0 
M) 


NA 
HA 


29920 


Federal  Register  /  Vol.  58.  No.  98  /  Monday,  May  24,  1993  /  Proposed  Rules 


Table  1— Summary  of  Minimum  Requirements— Continued 


3  93 


Elec- 

Cargo name 

IMO 
Annex  II 
pollution 

Haz. 

Cargo 

contaifv 
ment 

Vent 
height 

Vent 

Gauge 

Fire  pro- 
tection 
system 

Special  requirements 
in  46  CFR  Part  153 

trical 

hazard 

dass 

category 

system 

and 

group 

a 

b. 

c. 

d. 

e. 

f. 

g- 

h. 

i. 

)• 

Alcohol(C6-C17K8econ<Jary)  poly(7- 

B 

P 

Ill 

NR 

Open    .. 

Open  ... 

A 

.409.  .440,  .908(a), 

NA 

12)-«thoxy«at08. 

(b). 

•Alcohol<C12-C15)               poly(1- 

3)ethoxytetes.  see  Alcoho((C12- 

C15)  poly<1-6)Mhoxy<ata«. 

•Aicohol(Cl2-Cl5)               poiy(3- 

11)ethoxy4ate8.  see  Aieohol(C12- 

C15)      poly(1-6)      Of     poly(7- 

1 9)e(hoxytatM. 

♦Alcohol(C12-C15)               poly(1- 

A 

P 

II 

NR 

Open  ... 

Open  ... 

A 

.409 

NA 

6)«lhoxylates. 

+Alcohol(C12-C15)                po»y(7- 

B 

P 

ni 

NR 

Open  ... 

Open  ... 

A 

.409.  .908(a)  

NA 

19)ethoxylates. 

4Alcohol{C12-C15) 

C 

P 

III 

NR 

Open  ... 

Open  ... 

A 

None  

NA 

poly(20*)ethoxylate8. 

■•.AIkanee(C&-C9)  (aU  tsomers)  

(C) 

P 

III 

4m 

PV  

Restr .... 

A 

.409 

1-0 

■»'AlKane<C14-C17)  sulfonic  add.  so- 

B 

P 

III 

NR 

Open  ... 

Open  ... 

No 

.440,  .908(a)  

NA 

dium  salt  solution  (65%  or  less). 

♦Alkaiyt  potyether  (C»-C20)  

B 

P 

III 

NR 

Open  ... 

Open  ... 

A 

.409;  (.440.  .903. 
.908(a))'. 

NA 

Alkyl  acrylate-Vlnyt  pyridine  copoly- 
mer in  Toluene. 

c 

P 

III 

4m 

PV  

Restr .... 

A 

.409 

NA 

fAII(y<(C3-<^)benzenes     {aM     Iso- 
mers). 

A 

p 

III 

4m 

PV  

Restr .... 

A 

.409 

1-0 

4Ait(y1(CS-C8)benzenes     {aM     Iso- 

A 

P 

II 

NR 

Open  ... 

Open  ... 

A 

.409 

W) 

mers). 

•f AUcytbenzene/-lfxlane/-indene  mix- 
ture (C12-C17  total  cartxxi). 

A 

p 

II 

NR 

Open  ... 

Open  ... 

A 

.409 

NA 

Alkylberuenesultonic    add    (greater 
than  4%). 

c 

S/P 

III 

NR 

Open  ... 

Open  ... 

A,  B 

.440,  .908(a)  

NA 

Alkylben2er>esulfonic    add,    sodium 

C 

P 

III 

NR 

Open  ... 

Open  ... 

NSR 

.440.  .903.  .908(a). 

NA 

salt  solution. 

(b). 

♦AJl<yKC7-<»)  nitrates  

A 

S/P 

II 

NR 

Open  ... 

Open  ... 

A.B 

.409,  .560,  .1002    

NA 

AUyl  alcohol _....... 

B 

S/P 

II 

B/3 

PV  

Closed  . 

A 

.316.  .408,  .525, 
.526.  .527,  .933, 
.1020. 

V-C 

AHyt  cNoride  

B 

Sff> 

II 

B/3 

PV  

Closed  . 

A 

.316,  .408.  .525. 

1-0 

.526.  .527,  .1020. 

Aluminum  chlofide   (30%  or  less). 

D 

s 

III 

4m 

PV  

Restr .... 

NSR 

.252,  .526,  .527, 

l-B 

HydrocNorIc  add  (20%  or  less) 

J 

.554,  .557.  .933, 

solutton. 

.1045,  .1052. 

2-(2-Aminoethoxy)  ethanol  

D 

s 

III 

NR 

Open  ... 

Open  ... 

A.  CD 

.236(b).  (C).  .409  

NA 

Aminoethyiethanolamine  

D 

s 

III 

NR 

Open  ... 

Open  ... 

A 

.236(a),  (b).  (c).  (g)  ... 

NA 

N-Aminoethylpiperazine 

D 

s 

III 

4m 

PV  

Restr .... 

A 

.236(b),  (c),  .409. 

.526. 
.236(a),  (b),  (c),  (g)  ... 

l-C 

2-Amino-2-methy(-1-propanol     (90% 

D 

s 

III 

NR 

Open  ... 

Open  ... 

A 

1-0 

or  less). 

Ammonia  aqueous  (28%  or  less). 

see  Amnrwnium  hydmxidn  (28% 

or  less  NH  3). 

AiTwnonium  hydroxide  (28%  or  less 

C 

s/p 

III 

4m 

PV  

Restr .... 

2A.  B.  C 

.236(b),  (c),  (f).  .526, 

l-D 

NH,). 

.527. 

Ammonium  nitrate  sokjtion  (greater 

D 

s 

II 

NR 

Open  ... 

Open  ... 

NSR 

.238(d).  .252,  .336, 

NA 

than  45%  and  less  than  93%). 

.409,  .554(a).  (b). 

•Ammonium  sulfide  solution  (45%  or 

B 

s/p 

II 

B/3 

PV  

Closed  . 

A.C 

.236(a),  (b),  (c),  (g). 

1-0 

less). 

.316,  .408,  .525, 
.526,  .527,  .933, 
.1002.  .1020. 

Ammonium    Ihincyanate    (25%    or 

C 

p 

III 

NR 

Open  ... 

Open  ... 

NSR. 

None  ^ - 

NA 

less).  Ammonium  thiosuifata  (20% 

or  less)  solution. 

Ammonium  thkwuKato  solution  (60% 

C 

p 

III 

NR 

Open  ... 

Open  ... 

NSR 

.440,  .908(b)  

NA 

or  leas). 
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Table  1— Summary  of  Minimum  Requirements— Continued 


Cargo  name 


•(commefdal,  Iso-.  n-,  sec-)  Amy) 
acetate,  see  Ainyl  acetate  (all 
laomera). 

+Amyl  acetate  (all  isomers) 

Aniline 

Anthracene  oil  (Coal  tar  fraction), 

see  Coal  tar. 
Aviation  alkylates  (C8  paraffins  and 

iso-paraffins,  b.  pt.  95-120  deg. 

C).  ^ 

•fBarlum  long  chain  alkaryl  sulfonate 

(C11-C50). 
+Barium  long  chain  alkyt  (C8-C14) 

phenate  sulfide. 
Benzene     hydrocarbon     mixtures* 

(having  10%  Benzene  or  more). 
Benzenesulfonyl  chloride 

Beruene.  Toluene,  Xylene  mixtures^ 
(having  10%  Benzene  or  more). 

Benzyl  acetate  

Benzyl  alcohol  

Benzyl  chloride  


IMO 
Annex  II 
pollution 
category 


Haz. 


Butene  oligomer  

(iso-,  n-)  Butyl  acetate  ... 
(iso-.  n-)  Butyl  acrylate  .. 

Butytamine  (ail  ison>ers) 


BuVb«nzene  (all  Isomers) 

Butyl  bw\zy\  phttialate 

n-Butyl  tHJtyrate  

1,2TButylene  oxide 


n-Butyl  ether 


Butyl  heptyl  ketone  .. 
iso-Butyl  isobutyrate 
Butyl  methacrylate  ... 


Butyl  methacrylate,  Decyl  methacry- 
late, Cetyl-Elcosyl  methacrylate 
mixture. 

+n-Butyl  propionate  

Butyl  toJuene 

•(crude)  Butyraldehyde 

•iso-Butyraldehyde.  see 

Butyraldehyde  (all  ieomert) 

•n-ButyrakJehyde,  see  Butyr- 
aldehyde (all  Isomer*) 

+ButyraWehyde  (all  isomers) 

Butyric  acid 

•Cak:ium  alkyl  salicylate,  see  Cal- 
cium long  chain  atkyl  eallcyiate 
(CI  3*). 

■fCaldum  alkyl(C9)phenol  sulfkto. 
polydefin  phosphorosulfide  mix- 
ture. 


IB] 

(A] 

C* 

D 

OC2 

C 

c 

B 


ICJ 
IB) 
D 


C 

OA 

B 


P 

S/P 


P 
P 
S/P 

s 

S/P 

p 
p 

S/P 


p 
p 

S/P 
S/P 


p 
p 
p 

S/P 


S/P 


p 
p 

S/P 


S/P 

s 


Cargo 

corttain- 

ment 

system 


III 

III 

II 

III 

III 

III 

III 
III 


III 
III 
II 


III 

II 

III 


Vent 
height 


Vent 


4m 
B/3 


4m 

NR 

NR 

B/3 

4m 

B/3 

NR 
NR 
B/3 


NR 

4m 
4m 

B/3 


4m 
NR 
4m 
4m 


B/3 

NR 
4m 
4m 

4m 


4m 
NR 
4m 


4m 
4m 


NR 


PV 
PV 


Open 


Gauge 


PV 
PV 

PV 


Open 

Open 

PV  .. 

PV  ., 

PV  .. 

Open 
Open 
PV  ... 


Open 
PV  .. 
PV  .. 

PV  .. 

PV  .. 
Open 
PV  ... 
PV  ... 

PV  ... 

Open 
PV  ... 
PV  ... 

PV  ... 

PV  ... 
Open 
PV  .... 


Restr  ... 
Ctosed 


Restr  . 

Open  . 

Open  . 

Restr  .. 

Restr .. 

Restr .. 

Open  ., 
Open  .. 
Ckssed 


Open 
Restr 
Restr 

Restr  . 


Restr 
Open 
Restr 
Restr , 


Restr 

Open 
Restr 
Restr . 

Restr . 


Restr 
Open 
Open 


Open 
Restr 


Open 


Fire  pro- 
tection 
system 


B 

A 

A 

A,  B 

A.  B.  0 

B 

A 
A 
A.  B 


A 
A 
A 
A,  C 


A,  D 

A 
A 
A,  0 

A.  C,  D 


Special  requirenr>ents 
in  46  CFR  Part  153 


.409 

.316.  .408.  .525. 
.526.  .933.  .1020. 


.409 


.409;  (.440,  .903, 

.908(a))' 
.409 


.316,  .440.  .526. 

.908(b),  .933,.  1060. 
.236ia),  (b).  (c),  (g). 

.409,  .526. 
.316.  .440.  .526. 

.908(b).  .1060. 

None  

None  

.316,  .408,  .525, 

.526,  .527, 

.912(a)(2).  .1004, 

.1020. 

None  

.409 

.409,  .526.  .912(a)(1). 

.1002(a).  (b),  .1004. 
.236(b),  (c),  .316. 

.408.  .525.  .526, 

.527.  .1020. 

.409 

.409 

.409 

.372.  .408.  .440, 

.500,  .526,  .530(a), 

(c).  (eHg).  (m)- 

(o).  .1010,  .1011. 
.500.  .525,  .526. 

.1020. 

None  

.409  

.526.  .912(a)(1). 

.1002(a).  (b),  .1004. 
.912(a)(1).  .1002(a). 
(b).  .1004. 

.409 

.409 

.409,  .526 


.409,  .526  .... 
.238(a),  .554 

.409 


Elec- 

trtoal 

hazard 

ciass 

and 

group 


I- 


l-C 


NA 


NA 

1-0 

K) 

M) 

1-0 
•-0 
W) 


NA 
M) 
1-0 


M) 
M) 
1-0 
l-B 


l-C 

NA 
1-0 
W) 

1-0 


1-0 
l-C 


l-C 
1-0 


NA 
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Table  1— Summary  of  Minimum  Requirements— Continued 


Cargo  nam* 


IMO 
Annex  II 
pollution 
category 


Haz. 


Cargo 

contairv 

ment 

system 


Vent 
height 


Vent 


Gauge 


Fire  pro- 
tection 
system 


Special  requirements 
in  46  CFR  Part  153 


Elec- 
trical 
hazard 
dass 
and 
group 


a. 

•Caldum  bromide.  Zinc  bromide  so- 
hjHon,  Me  Drilling  brine  (contain- 
ing Zinc  salts). 

Calcium  hypochlorite  solution  (15% 
or  less). 

Caidum  hypochlorite  solution  (more 
ttun  15%). 

■fCaldum  long  chain  alkyl  salicylate 
(C13*). 

Camphor  oil  

Ca/toolle  oil 

Caitxxi  dlsuWde 

Carbon  tetrachloride 

Cashew  nut  shea  oil  (untreated)  

Caustic  potash  solution  

Caustic  soda  solution  

Cetyl-Eicosyl  mettiacrylata  mixture  .. 

Chlorinated  paraffins  (C10-C13) 

Chioroacetic  add  (80%  or  less)  

•Chloroberuene 

Chloroform 

(crude)  Chkxohydrins 

•4-Chioro-2-methyiphenoxyacettc 

add,  dimethyiamine  salt  solution. 
•^o-CMoronitroberuene 

2-  or  3-Chloropropior>ic  add 

Chlorosulfonic  add  „ 

o-Chiorotokjene 

rrvChlorotoluene  

p-Chlorotolueoe  

Chlorotoluenes  (mixed  Isomers) 

Coal  tar „ 

Coal  tar  naphtha  solvent 

Coal  tar  pitch  (molten) 

■f-Cobait    naphthenate    in    solvent 

naphtfta. 
Coconut  oH.  fatty  add 

Cottonseed  oH.  fatty  add 

Creoeote  (wood) 

Creoeola  (coal  tar) 

Cresois  (aN  Isomers) 


c. 


h. 


J. 


A 
C 

B 
B 

D 

(C) 

B 

C 
C 


[CI 
A 
A 
A 


S/P 

p 

S/P 
S/P 

S/P 
S/P 

s 

S/P 

s 
s 

p 

S/P 

S/P 
S/P 

s 
P 

S/P 

S/P 
S/P 


S/P 
S/P 
S/P 

S/P 
S/P 
S/P 

S 

S/P 

p 
p 

S/P 
S/P 

S/P 


III 
III 
II 

II 
II 
III 

III 

II 

III 

III 
II 
II 
II 


4m 

4m 

NR 

4m 
B/3 

B/3 

Bf3 

4m 
NR 

NR 
NR 

NR 
B/3 

4m 
B/3 

B/3 

NR 

B/3 

NR 
B/3 


4m 
4m 
4m 

4m 
4m 
4m 

4m 

4m 

NR 

NR 
NR 
NR 
NR 


PV  

PV  

Open  ... 


PV 
PV 


PV 


PV 


Open 
PV  ... 


PV 
PV 
PV 

PV 
PV 
PV 

PV 

PV 


Open  ... 

Open  ... 

Open  ... 

Open  ... 

Open  ... 


Restr ... 

Restr ... 

Open  .. 

Open  .. 
Closed 

Closed 
Closed 


PV  

Open  ... 

Restr .... 
Open  ... 

Open  ... 
Open  ... 

Open  ... 
Open  ... 

Open  ... 
PV  

Open  ... 
Closed  . 

PV  

PV  

Restr .... 
Restr .... 

PV  

Closed  . 

Open  ... 

Open  .. 

PV  

Closed  . 

Open  .. 
Closed 


Restr . 
Restr . 
Restr . 

Restr . 

Restr 

Restr 

Restr 

Restr 

Open 

Open 
Open 
Open 
Open 


NSR 

NSR 

A 

A,  B 
A 


NSR 

A.  B 
NSR 

NSR 
A,  CD 

A 
NSR 

A,  B 
NSR 

A 

NSR 

A.  B.  C. 
D 


A 
NSR 


A,  B.  C 
A,  B.  C 
A.  B.  C 

A.  B.  C 

B.  D 

A,  D 

B,  D 
A.D 


A 

A.  B.  D 
A.  B.  D 
A.  B 


.238(d)  

.238(d)  

(.440.  .903,  .908(a))' 

.409 

.408,  .440,  .525. 

.526.  .908(b).  .933. 

.1020. 
.236(c),  .252.  .408. 

.500.  .515.  .520. 

.525,  .526,  .527. 

.1020.  .1040. 
.316,  .409,  .525, 

.526,  .527.  .1020. 

.526,  .933 

.236(a),  (C),  (g).  .440. 

.908(b).  .933. 
.236(a).  (c).  (g).  .933 
.912(a)(1),  .1002(a). 

(b).  .1004. 

.408 

.238(e).  .408,  .440, 

.554,  .908(b). 

.409.  .526 

.409.  .525.  .526. 

.527.  .1020. 
.408,  .525,  .526, 

.1020. 
.236(a).  (b).  (c).  (g)  .. 

.316.  .336,  .408. 

.440.  .525,  .526, 

.908(8),  (b),  .933. 

.1020. 
.238(a),(b)  .440,  .554, 

.908(a),  (b). 
.408.  :525,  .526, 

.527,  .554,  .555. 

.602.  .933,  .1000. 

.1020.  .1045. 

.409.  .526 , 

.409.  .526 

.409.  .440,  .526. 

.908(b). 

.409.  .526 

.409.  .933.  .1060  

.409.  .526.  .933. 

.1060. 
.252,  .409.  .933. 

.1060. 
.409.  .526 

.440,  .903.  .90e(a). 

(b). 
.440,  .903.  .908(a)  ... 

.409 

.409 

.409.  .440,  .908(b)  ... 


NA 
NA 

NA 

1-0 

NA 

l-A 

NA 

NA 
NA 

NA 
NA 

NA 
1-0 

1-0 
NA 

1-0 

NA 
NA 

NA 
l-B 


W) 
1-0 

1-0 

(-0 
1-0 
1-0 

W) 

1-0 

NA 

NA 
NA 
M) 


IMI 
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Table  1— Summary  of  Minimum  REOuiREMEffrs— Continued 


Cargo  name 


IMO 
Annex  II 
pollution 
category 


Cfl9Sote  with  less  than  5%  Phenol, 
see  Cresois  (all  isomers) 

Cresols  with  5%  or  more  Phenol, 
see  Ptienbi 

Cresylate  spent  caustic  (mixtures  of 
Cresols  and  Caustic  soda  solu- 
tions). 

■fCresyllc  acid,  dephenotaed  

Cresylic  acid,  sodium  salt  solution, 
see  Cresylate  spent  caustic. 

CrotonaWehyde  


Cumene 

•1 .5,9-Cyclododecatriene 


Cycloheptane 

Cyclohexane 

Cyciohexanorw 

•Cyclohexanone,  Cyctohexanol  nrtlx- 
ture. 

Cyclohexyl  acetate  

Cyclohexylamine 

1,3-Cyclopentadiene  dimer  (molten) 


Cydopentane 

Cyclopenter>e 

p-Cymene  

Iso-Oecaldehyde 
n-Decaldehyde 


Decene  

+Decyl  acetate 

(iso-.  n-)  Decyl  acryfala 


1,1-Dichloroettwne  

2.2'-Dtehk)roethyl  ether 

+1.6-0tehlorohexane 

2,?-Oichk>roieopropyl  ettm 

DIciiloromelhane „ 

2,4-Dlchlorophenol* 


Decanoic  acid c 


Decyl  alcohol  (an  Isomers)  

+Decyloxytetrahydrothiophene  dfox- 
ide. 

Oiammonlum  salt  o(  Znc  ethylene- 
diamine  tetraacetic  add  solution^i. 

Dibutylamine 


♦Dlbutyl  hydrogen  phosphorate  B 

DilHJtyl  phthalate a 

•Dtehlorobenzene  (all  Isomers)' D 


C 
C 
D 
D 

B 
C 

B 

C 

B 
0 

ec 

OB 


2,4-Oichiorophenoxyacetic         add, 
dtothanoiamine  salt    solution. 


Haz. 


S/P 
S/P 

S/P 

P 
S/P 


P 
P 

s 
s 

P 

S/P 


p 
p 
p 
p 

p 
p 

p 

p 

S/P 


p 

S/P 

f 

S/P 

p 
p 
s 


S/P 
S/P 

S/P 

S/P 


S 
S/P 


S/P 


Cargo 
contain- 
ment 
system 


III 
III 
III 
III 
III 


III 
II 

Ml 

III 

III 
II 
II 


Vent 
height 


NR 
NR 

B/3 

4m 
4m 


4m 
4m 
4m 
4m 

4m 
4m 

4m 

4m 
4m 
4m 
NR 
NR 
NR 

4m 
NR 
NR 


NR 
B/3 

NR 

4m 

NR 
NR 
4m 


4m 
4m 

4m 
B/3 


4m 
4m 


NR 


Vent 


Open 
Open 


PV 

PV 
PV 


PV 
PV 
PV 
PV 

PV 
PV 

PV 


PV  ... 
PV  ... 
PV  ... 
Open 
Open 
Open 


PV  ... 
Open 
Open 


Open 
PV  ... 


Open 
PV  ... 


Open 
Open 
PV  ... 


PV 
PV 

PV 
PV 


PV 
PV 


Gattoe 


Open 


Open 
Open 

Restr. 

Restr. 
Restr. 


Restr 
Restr 
Restr . 
Restr . 

Restr. 
Restr. 

Restr . 

Restr. 

Restr . 

Restr. 

Open 

Open 

Open 

Restr. 

Open 

Open 


Open 
Restr 

Open 

Restr . 

Open 
Open 
Restr . 


Restr 
Restr. 

Restr. 
Restr. 


Restr 
Restr 


Open 


Rre  pro- 
tection 
system 


h. 


NSR 


A 

A.  CD 


A 
A 
A 
A 
A 
A 

A 
A 
A,  CD 


A 
A 

NSR 

A.  B,  C, 

D 
A 
A 
A.  B.  D 


A.B 
A 

A.B 

A.  B.  C 
D 

NSR 
A.  B.  C 
D 


NSR 


Spedal  requirentents 
m  46  C«^R  Part  153 


.236(a),  (c).  .933 NA 


A.B  .409 


.316,  .409,  .525. 

.528.  .527.  .1020. 

.409 

.236(b).  (c).  .408. 

.526.  .912(a)(1). 

.1002(a).  (b).  .1004. 

.409 

.409.  .440.  .908{b)  .... 

.236(a).  (b).  .526 

.236<a).  (b).  .526 

.409 

.236(a).  (b).  (c).  (g). 

.526. 
.409.  .440.  .488. 

■908(a).  (b). 

.409 

.409 

.409 .„ 

Nor>e 

None  

■440.  .903.  .908(a), 

(b). 

.409 

409 

!236(a).  (b')'."(c)."'.409!' 

.8l2(aM1). 

.1002(a),  (b),  .1004. 
■409,  .440,  .908(b)  .... 
.409 


.238(e) 


.236(b).  (c).  .526 


.409.  .440.  .908(a)  ... 

.409 

.236(a),  (b).  .409. 

.440,  .488V  .526. 

.908(a).  (b)'. 

.409.  .526.  .527  

.236(a).  (b).  .409. 

.526. 

.409.  .528 

.236(a).  (b).  .318. 

.408(a).  .440.  .525. 

.526,  .1020. 

.526 

.236(a).  (b).  (c).  (g). 

.409.  .440,  .500, 

.501,  .526,  .908(b). 

J933. 
.236<a).  (b),  (c),  (g). 

.409. 


Elec- 
trical 
hazard 
dass 
and 
group 


)■ 


NA 


l-C 

1-0 
1-0 


1-0 
1-0 
l-D 
t-O 

i-0 
M) 

l-C 

1-0 
1-0 
M) 
l-C 
»-C 
NA 

M) 
NA 
1-0 


l-D 
NA 

l-B 

l-C 

NA 
1-0 
K) 


l-C 

NA 
1-0 


1-0 
1-0 


NA 
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Cargo  nam* 


IMO 
Annex  II 
pollution 
category 


Haz. 


Cargo 
contain- 
ment 
system 


Vent 
height 


Vent 


Gauge 


Fire  pro- 
tection 
system 


Special  requirements 
in  46  CFR  Part  153 


Elec- 
trical 
hazard 
dass 
and 
group 


a. 

2,4-Oichiorophenoxyacetic  acid,  dh 
methyiamine  salt  solution. 

2,4-DichloropherK>xyacetic  add, 
trlsoprop(UK>iamine  salt  solution. 

•1.1-,  1.2-.  or  1 ,3-DicNoropropane, 
a»e  MMdu^  entries. 

♦I.l-Olchtoropropane  

'f  1 ,2-Dichk>ropropar)e  

♦1,3-Otehtofopropane  

1,3-Dlchioropropene  

Dichloropropene.      Oichloropropane 

mixtures. 
•2,2-Oichioropropionic  add  

Diethanoiamine 

Diethylamtne 

Diethylam>noethafX3l,  see 

Dielhyiethanolanrtine 
•2.6-Diethylaniline 

Diethytt>eruene 

Diethytenetriamine 

DiethyletharK>lan>ine  

Diett^  ether,  see  Ethyl  ether 
[)i-(2-ethyftiexyl)  phosphoric  add 

Diethyl  phthalate 

Diethyl  sulfate 

Diglyddyl  ether  of  Bisphenol  A  

Diglyddyl  ether  of  Bisphenol  F 

Di-n-hexyl  adipate 

Diisobutytamirw  

Diisobutyicart>ino< 

Diisobutylene  

Dtisotxityl  phthalate 

Diisoproparx)lamlne 

Diisopropyiamine  

Diisopropytbenzene  (ait  isomers)  

N.N-Dlmethylacetamide 

N.N-Dimethylacetamide        solution 

(40%  or  less). 

Dimethyl  adipate 

Dimethylamine    solution    (45%    or 

lees). 

Dimethytamfc^e  solution  (over  45% 
but  not  over  55%). 


c. 


f. 


ec 

B 
B 

c 


S/P 
S/P 

S/P 
S/P 
S/P 
S/P 

S/P 

s 
s 

S/P 


S/P 

p 
s 

S/P 


S/P 

p 

S/P 

p 
p 
p 

S/P 


p 
p 

p 

S/P 

S/P 


p 

S/P 


S/P 


lllr 

III 
II 
III 
III 
III 
II 


II 
III 

III 

III 
III 


NR 
NR 

B/3 
B/3 
B/3 
B/3 

B/3 

4m 

NR 
B/3 


NR 

4m 
NR 

4m 


NR 

NR 
4m 
NR 
NR 
NR 
4m 


NR 
4m 
NR 
NR 

B/3 


NR 
B/3 

B/3 

NR 
B/3 


B/3 


Open 
Open 


PV  

PV  

PV  

PV  

PV  

PV  

Open  .. 

PV  

Open  .. 

PV  

Open  .. 
PV  

Open  .. 

Open  .. 

PV  

Open  .. 
Open  .. 
Open  .. 
PV  

Open  .. 

PV  

Open  .. 
Open  .. 

PV  

Open  .. 

PV  

PV  

Open  .. 
PV  

PV  


Open  ... 
Open  ... 

Restr .... 
Restr .... 
Restr .... 
Closed  . 

Closed  . 

Restr .... 

Open  ... 
Restr .... 


Open  .. 

Restr ... 
Open  .. 
Restr ... 


Open  .. 

Open  .. 
Closed 
Open  .. 
Open  .. 
Open  .. 
Restr ... 


Open  .. 
Restr ... 
Open  .. 
Open  .. 

Closed 


Open  .. 
Restr ... 

Restr .., 

Open  ., 
Restr .. 


Closed 


NSR 
NSR 

A.  B 
A.  B 
A.  B 
A.  B 


A,  B,  C. 

D 
A 

A 
A 


B,  C.  D 

A 
A 
A.C 


A.  B,  C, 

D 
A 

A.  D 
A 
A 
A 
A,  B,  C. 

D 

A 
A 
A 
A 


A 
B 

B 

A 

A.  CD 


A,  CD 


.409 
.409 


.409,  .525.  .526. 

.1020. 
.409,  .525,  .526, 

.1020. 
.409,  .525,  .526, 

.1020. 
.316,  .336.  .408. 

.525,  .526,  .527. 

.1020. 
.316,  .336,  .408, 

.526,  .527. 
.238(e).  .266,  .500. 

.501.. 554,  .933. 

.236(b),  (c)  

.236(a).  (b),  (c).  (g), 

.525,  .526.  .527, 

.1020. 

.236(b).  .409,  .440. 

.908(b). 

.409 

.236(b),  (c)  

.236(a),  (b),  (c),  (g), 

.526. 

.236(b),  (c)  

None  

.236(a),  (c),  (d).  .526 
.409.  .440.  .908(a)  .... 

.409,  .440,  .908(a)  .... 
409 

:236(a).''(b)"'(c),''(g)r' 
.409.  .525(a).  (c), 
(d),  (e).  .526,  .1020 

htone  

.409 

.409,  .440,  .908(a)  .... 

.236(b).  (c),  .440. 
.908(a),  (b). 

.236(b).  (c).  .408. 
.525.  .526.  .527. 
.1020. 

.409 

.236(b).  .316.  .525, 
.526.  .527,  .1020. 

.236(b).  .316.  .526  .... 

.409,  .440,  .908(b)  .... 
.236(a).  (b).  (c).  (g), 

.525.  .526.  .527. 

.1020. 
.236  (a),  (b),  (c).  (g). 

.316.  .408.  .525, 

.526.  .527,  .1020. 


NA 
NA 

l-D 
1-0 
l-D 
1-0 

l-D 

NA 

NA 
l-C 


NA 

l-D 
NA 
l-C 


l-D 

l-D 
l-D 
NA 
NA 
NA 
l-C 


l-D 
l-D 
l-D 

l-C 


l-D 
K) 

1-0 

NA 
l-C 


l-C 
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Cargo  name 


Dimelhylamine  solution  (over  55% 
but  not  over  65%). 


2.6-Dimethylan«Jne 

N.N-Oimethylcyciohexylamine 


Oimelhylethanolamine  .... 

DimethyMofmamide > 

Dimethyl  glutarate 

•Dimethyl  hydrogen  phosphite 

Dimethyl  nciphthalene  sulfonic  acid, 
sodium  salt  solution. 

Dimethyloctanoic  add 

Dimethyl  phthalate 

Dimethyl  succinate  

Dinitrotoluene  (molten)* 


IMO 
Annex  II 
pollution 
category 


1 ,4-Dloxane 


Dipentene  .'. 

Diphenyl 

♦Diphenylamines,  alkylated 

♦Diphenylamine.    reaction    product 

with  2.2,4-Trimethylpentene. 
Diphenyl,  Diphenyl  ether  mixtures  ... 

Diphenyl  ettier  

Diphenyl    ether.    Biphenyl    phenyl 

ether  mixtures. 
Diphenylmethane  diisocyanate* 


(CJ 

c 


D 
0 
C 
(B) 

[AJ 

C 
C 

c 

B 


C 
A 
A 

(A) 

A 
A 
A 


DiphenyW    propane-eplchlorohydrin 

resins. 
Di-n-propylamine  


Dodecanol 


Dodecene  (all  isomers)  

Dodecyl  alcohol,  sa«  Dodecanol 
•Dodecylamine,       Tetradecylamine 

mixture. 
-^Dodecy^d»methy^am^ne, 

Tetradecytdiniethylamine  mixture. 
Dodecyl  diphenyl  ether  disulfonate 

solution. 

■4-Dodecyl  hydroxypropyl  sulfide  

Dodecyl  methacrylate 


Dodecyl-Pentadecyl       methacrylate 
mixture. 

Dodecyl  phenol 

•Drilling  t>rine  (containing  Zinc  salts) 
Epichlorohydrin 


Ethanolamine 

2-Ethoxyethyl  acetate 
Ethyl  acrylate 


(A] 
III 

III 

A 

B 
C 

0  . 

c 

A 


Haz. 


S/P 

S/P 
S/P 


s 

s 
p 

S/P 

p 

p 
p 

p 

S/P 


p 
p 
p 

S/P 

P 

p 
p 

S/P 


p 

S/P 

p 
p 

S/P 
S/P 
S/P 

p 

S 


p 

p 

S/P 
S 

p 

S/P 


Cargo 
contain- 
ment 
system 


III 


III 
III 
III 
III 
III 

III 
III 
III 
l|6 


III 

III 

III 

III 

N 

li 

III 

II 
III 

III 

I 
IN 

II 

III 
III 
II 


Vent 
height 


B/3 

NR 
B/3 


4m 
4m 
NR 
4m 
NR 

NR 
NR 
NR 
B/3 


B/3 

4m 
NR 
NR 
NR 

NR 
NR 
NR 

B/3 


NR 

4m 

NR 

NR 

4m 

NR 

NR 

NR 
NR 

NR 

NR 
NR 
B/3 

NR 
4m 
4m 


Vent 


PV 


Open 
PV  ... 


PV  ... 
PV  ... 
Open 
PV  ... 
Open 

Open 
Open 
Open 
PV  .... 


PV  ... 

PV  ... 
Open 
Open 
Open 

Open 
Open 
Open 

PV  .... 


Open 

PV  ... 

Open 

Open 

PV  .... 

Open 

Open 

Open 
Open 

Open 

Open 
Open 
PV  


Open 
PV  .... 
PV  .... 


Gauge 


9- 


Fire 


•ire  pro- 
tection 
system 


Closed 

Open  .. 
Restr ... 


Resfr ... 
Restr ... 
Open  .. 
Restr... 
Open  .. 

Open  .. 
Open  .. 
Open  .. 
Closed 


Closed 

Restr ... 
Open  .. 
Open  .. 
Open  .. 

Open  .. 
Open  .. 
Open  .. 

Closed 


Open  .. 

Restr ... 

Open  .. 

Open  .. 

Restr .... 

Open  ... 

Open  ... 

Open  ... 
Open  ... 

Open  ... 

Open  ... 
Open  ... 
Closed  . 

Open  ... 
Restr .... 
Restr .... 


A,  CD 

B,  C.  D 
A.C 


A.D 
A,  D 
A 

A.D 
NSR 

A 
A 
A 
A 


A 
B 
A 
A 

B 
A 
A.  B 

A.B. 
C«.  D 


A.B 

A 

A 

A 

A.D 

B.C.D 

NSR 

A 
A.C 

A.  CD 

A 

NSR 

A 

A 
A 
A 


Special  requirements 
in  46  CFR  Part  153 


Elec- 
trical 
hazard 
dass 
and 
group 


i. 


)• 


-236  (a),  (b).  (c).  (g), 

.316,  .372,  .408. 

.525.  .526.  .527. 

.1020. 
.236(b).  .409.  .440, 

.908(b). 
.236(a).  (b).  (c).  (g). 

.316.  .409,  .525. 

.526,  .527.  .1020. 
.236(b).  (c),  .526  .„.. 

.236(b),  .526  

None  , 

.526 __ 

None  „_ 


.440,  .903,  .908(b)  ... 

None  

.440,  .908(b)  

.316,  .408,  .440. 
.525.  .526.  .527, 
■908(a),  (b),  .1020. 

.408,  .525.  .526, 
.1020. 

.409 

.408 

.409 

.408 


.408 
.409 
.409 


.236(a).  (b),  .316. 
.409.  .440,  .500. 
.501,  .525.  .526, 
.602,  .908(a), 
.1000.  .1020. 

.440.  .908(a)  


.236(b).  (c).  .409. 

.525,  .526,  .1020. 
.409,  .440,  .488. 

90e(a).  (b). 
.409 

,236(b),  (c),  .526  ... 


.236(b).  .409 


.409,  .440,  .488, 

.908(a). 
409 

236(b),"(c)". 

.912(aK1),  .1004. 
.912(a)(1).  .1002(a), 

(b),  .1004. 
408 

.409 

.316,  .408,  .525. 

.526.  .527.  .1020. 

.236(b).  (c).  .526 

.409 

.409.  .526.  .527. 

•912(aM1). 

.1002(a).  (b).  .1004. 


NA 


l-C 

1-0 
NA 
NA 
NA 

W) 
K) 
NA 
l-C 


l-C 

1-0 
M) 
NA 
NA 

M} 
1-0 

NA 

NA 


NA 
l-C 
K> 
M} 

NA 
NA 

NA 

NA 
M) 

NA 

M) 
NA 
l-C 

l-D 
»-C 
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Cargo  name 


IMO 
Annex  II 
poMution 
categoiy 


Haz. 


Caigo 
contain- 
ment 
system 


Vent 
height 


Vent 


Gauge 


Fire  pro- 
tection 
system 


Special  requirements 
in  46  CFR  Part  153 


Elec- 
trical 
hazard 
dass 
and 
group 


a 

Ethylamlna  „.... 

EthytMDine  solution  (72%  or  less) .... 

Ethyt  amy!  ketone 

Ethy1t)enzene _ 

N-Elhylbutylamlne 

Ethyt  butyrate 

Ethylcydohexarie 

r4-ElhyicyctoheKylamin« 

Ethylene  chlorohydfin 

Ethylene  cyanohydrin 

Ethyler>ediamine 

Ethylene  dibromide 

Ethylene  (fcNorWe  

Ethylene  glycol  butyl  ether  acetate  .. 

Ethylene  glycol  diacetate 

Ethylene  glycol  ethyl  ether  acetate, 
see  2-Ethoxyathy1  acetate 

■fEthylerw  glycol  monoeikyi  ethers  ... 

-fEthylene  glycol  propyl  ether,  see 
Ethylene  glycol  morx)aikyl  ethers. 

Ethylene  oxide  (30%  or  less).  Pro- 
pylene oxibe  mixture. 


Ethyl  ether 

•Elhyl-3-ethoxypropkxiate 

2-Elhylhexanol 

2-Elhyt)exyl  acrylata 

2-Ethylhexylamine  

Ethyl  hexyl  phlhalaie 

Ethylklene  no<t>omene  

Ethyl  melhacrylate 

Ethylphenol 

2-Elhy(-3-propylacroleln 

Ethyl  loiuene 

Fenk:  chtortde  sokjtk)ns  

Ferric  nitrate,  Nitric  mad  soiMon 

♦FluoroeiNdc  acU  (30%  or  less) 

Fonnaldehyde  (50%  or  more).  Meth- 
anol mtadures. 


g 


i. 

.236(b).  (c).  .252. 

.372.  .525,  .526, 

.527.  .1020. 
.236(a).  (b).  (c).  (g). 

.372.  .406.  .525(a). 

(c).  (d).  (e).  .526. 

.527.  .1020. 

.409 

409 

;236(a),"(b)r(c)."(gr"' 
.409.  .525(a),  (c), 
(d),  (e),  .526,  .1020. 

.409 

409 

;236(a)7(b)."(c),'"(g")r" 

.409.  .526. 
.316.  .408,  .525. 

.526.  .527,  .933, 

.1020. 

None 

.236(b).  (c).  .440, 

.526.  .908(b). 
.408.  .440.  .525. 

.526.  .527,  .908(b). 

.1020. 
.236(b),  .408,  .526  .... 

None  

None 

.409 


.252.  .372.  .408, 
.440.  .500,  .525, 
.526.  .530.  .1010. 
.1011,-1020. 

.236(g).  .252,  .372, 
.408,  .440.  .500, 
.515,  .526,  .527. 

.409 

None 

.409.  .912(a)(1). 
.1002(a),  (b).  .1004. 

.236(b).  (c).  .409. 
.525,  .526.  .1020. 

None  

.236(b),  .409.  .526  .... 

.526.  .912(a)(1), 

.1002(a),  (b),  .1004. 

.409 

.409.  .440.  .526, 

.908(b). 

.409 

.409,  .440,  .554, 

.555,  .908(b).  .1045. 
.408.  .526.  .527, 

.554,  .555.  .559, 

.933,  .1045. 
.252.  .526.  .554. 

.555,  .933,  .1045. 
.526,  .527 


I 


C 

ec 

B 
B 

c 

B 


S/P 

S/P 


p 

p 

S/P 


p 
p 
s 

S/P 


S 

S/P 

S/P 


S/P 

p 
p 


p 
p 

S/P 
S/P 

P 

S/P 


S/P 
S/P 

p 

S/P 
S/P 


S/P 
S/P 


III 
II 

/ 


III 
III 


BA) 
B/3 


4m 
4m 
4m 


4m 
4m 
4m 

W3 


NR 
4m 

B/3 


4m 
NR 
NR 


4m 


B/3 


4m 


4m 
NR 
NR 

B/3 

NR 
B/3 

4m 

NR 
4m 

4m 
NR 

4m 


B/3 

4m 


PV 


PV 


PV 
PV 
PV 


PV 
PV 
PV 

PV 


Open 
PV  ... 


PV 


PV  

Open  ... 
Open  ... 


PV 


PV 


PV 


PV  ... 
Open 
Open 

PV  ... 


Open 
PV  ... 


PV 


Open 
PV  ... 


PV  ... 
Open 

PV  ... 


PV 
PV 


Oosed 
Closed 


Restr 
Restr 
Restr 


Restr ... 
Restr ... 
Restr ... 

Closed 


Open  .. 
Restr ... 

Closed 


Restr, 

Open 

Open 


Restr 


Closed 


Closed 


Restr 
Open 
Open 

Restr. 

Open 
Restr. 

Restr . 

Open 
Restr 

Restr . 
Open 

Restr 


Restr .. 
Ctosed 


CD 
A.C 


A 
A 
A.C 

A.  D 


A 
A 

NSR 


A.  B 

A 

A 


A.C 


A 

A.  B,  C, 

D 
A.B,  D 

B 
A 

A 

NSR 

NSR 


No 
A 


1-0 


M) 


l-D 
1-0 
l-C 


1-0 
l-D 
l-C 

l-D 


NA 
l-D 

NA 


l-C 
1-0 


l-C 
l-B 

l-C 


NA 
l-D 
M) 

l-D 

NA 
NA 

1-0 

l-D 
l-C 

\-0 

l-B 

l-B 


l-B 
l-B 
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Cargo  name 


a^ 

FonnaWehyde    solution    (37%    to 

50%). 
Fonnic  add 

Fumaric  adduct  of  rosin,  water  dis- 
persion. 

Furfural  

Furluryl  alcohol 

Glutaraldehyde  solution  (50%  or 
less). 

Glycidyl  aster  of  CIO  TrialkyI  acetic 
ackj,  see  Glycidyl  ester  of  Tridecyl 
acetic  acid. 

Glycidyl  ester  of  Tridecyl  acetic  add 

Heptane  (al!  isomers) 

Heptenol  (ail  isomers) 

Hepfene  (all  isomers)  

Heptyt  acetate 

Hexamethylenediamine  solution 

Hexametfiyler)eimine  

Hexane  (all  Isomers)  , 

Hexene  (all  isomers)  

Hexyl  acetate 

Hydrochloric  add 


Hydrogen  peroxide  solutions  (over 
8%  but  not  over  60%). 


Hydrogen  peroxide  solutions  (over 
60%  but  not  over  70%). 


IMO 
Annex  II 
pollution 
category 


2-Hydroxyethyl  acrylate 


B 


•2-Hydroxy-4-(methylthk))butanolc 
acid. 

Isophoforie  diamine 

Isophorofw  diisocyanate' 


Isopnarte 

Isopnopylbenzene,  see  Cumene 
Lactonitrile  solution  (80%  or  less) 


Laurie  add 

♦Long  chain  alkaryl  polyether  (C11- 

C20). 
4^Long    chain    polyetheramine    in 

alfcy«(C2-C4)bwu«nes. 
■^Magnesium  long  chain  alkyl  saiicy- 

lata  (CI  U). 
MaWc  anhydrWa^  _ „„.. 


Haz. 


c. 


S/P 

S 

P 

S/P 

P 

S 


P 
P 
P 
P 

P 
S/P 

S/P 

p 
p 
p 
s 


S/P 


S/P 


S/P 


s 

S/P 


S/P 

S/P 


Cargo 
contain- 
ment 
system 


III 


III 


Vent 
height 


e. 


4m 

4m 

NR 

4m 
NR 
NR 


NR 
4m 
4m 
4m 
NR 
4m 

4m 

4m 
4m 
,4m 
4m 


B/3 


B/3 


B/3 


NR 

4m 
B/3 


4m 


B/3 


NR 
NR 
4m 
NR 
4m 


Vent 


f. 
PV  

PV  

Open  .. 

PV  

Open  .. 
Open  .. 


Open  ... 

PV  

PV  

PV  

Open  ... 
PV  

PV  

PV  

PV  

PV  

PV  

PV  

PV  

PV  

Open  ... 

PV  

PV  

PV  

PV  


Open  ... 
Open  ... 

■V  

Open  ... 
PV  


Gauge 


Restr 
Restr 

Open 

Restr. 

Open 

Open 


Open 

Restr 

Restr 

Restr, 

Open 

Restr. 

Restr . 

Restr . 
Restr. 
Restr. 
Restr . 


Closed 


Closed 


Closed 


Open  ., 

Restr ... 
Closed 


Restr 


Closed 


Open  ... 
Open  ... 
Restr.... 
Open  ... 
I  RMtr .... 


Fire  pro- 
tection 
system 


Special  requirements 
in  46  CFR  Part  153 


A 
A 

NSR 

A 
A 
NSR 


A 
A 
A 
A 
A 
A 

A,  C 

A 
A 
A 
NSR 


NSR 


NSR 


A 

A.B, 
CD 

B 

A,  CD 


A 
A 
A 
A 
'A.C 


i. 


.440.  .526.  .527, 

.908(b). 
.238(b),  (c),  .526. 

.527,  .554. 
.409,  .440,  .908(a) 


.526.. 

None 
None 


.409 

.409 

.409 ;. 

.409 

None  

.236(b),  (c).  .409, 

.440.  .526,  .908(b). 
•236(a).  (b),  (c).  (g). 

.526. 

.409 

.409 

.409 

.252.  .526,  .527. 

.554.  .557,  .933. 

.1045,  .1052. 
.238  (a),  (c).  .355, 

.409,  .440(a) 

(1)4(2),  .500,  .933, 

.1004(a)(2),  .1500. 
.238  (a),  (c).  .355, 

.409,  .440(a) 

(1)4(2).  .500.  .933, 

.1004(a)(2),  .1500. 
.408,  .525,  .526, 

.912(a)(1),  .933, 

.1002  (a),  (b), 

.1004,  .1020. 
.440,  .903.  .908(a)  .... 

.236(b),  (c).  .526 

.236(a).  (b),  .316. 
.500,  .501  .526, 
.602.  .1000,  .1020. 

.372,  .440,  .912(a)(1). 
.1002(a),  (b),  .1004. 

.238(d),  .252,  .318. 
.336,  .408.  .440, 
.525,  .526.  .527, 
.908(a),  .912(a)(2), 
.1002,  .1004, 
.1020,  .1035. 

.440,  .488,  .908(a), 
(b). 

(.440,  .903.  .908(a))' 

.409.  .440,  .903, 

.908(a). 
(.440.  .903.  .908(a))' 


Elec- 
trical 
hazard 
dass 
and 
group 


Nona 


i-a 

1-0 

NA 

l-C 
1-C 

NA 


NA 
M) 
1-0 
H) 
NA 
W) 

l-C 

M} 
M> 
M) 
l-B 


NA 


NA 


NA 


NA 

NA 
NA 


M) 


NA 
NA 
K) 
NA 
M) 


2MM 
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Caigon«n* 


IMP 

MMSK  ■ 

poflulion 
category 


Haz. 


Cargo 
certain 


system 


Vent 
heigM 


Vent 


Gauge 


RreofO- 
lecion 
systom 


Special  requirements 
In  46  CFR  Part  153 


Elec- 
trical 
hazard 
dtus 
arxl 
group 


d. 


MercaptolMnzothiazoi,  aodkjm  saR 
solution.  sea         Sodhjm-2- 

mercaploberuolhiazoi  sokiMon 

Mesityl  oxide  ...- 

Metam  sodkim  solution  _ 


Methacfytic  acid 


'fMethacrylic  resin  in  Ethylerw  di- 
•MethacryionitrUe _ 


Methyl  actylata 


Methytamlns  solution  (42%  or  lass) 


Methylamyl  CK^etate 

Methylamyt  ketorw 

Methyl  tartyrate 

Methylcydohexane _ 

Methylcyclopentadiens  dtonsr  _ _ 

•Methyl  dtothanotamine 

JWstfiyiene  chtotiOa,  see 

Dichiofomethane 
2-Methyl-«-ethy4aniline _ 

2-Methyl-5-sthy1pyr1dine 

Methyl  tomiBte 


Methyl  heptyl  l(etons  ._ 


2-Methyl-2-»»ydroxy-3*aiyr>e _ 

Methyl  methacryiats 

♦Methyl  naphthalene  (molten) 

•2-Met>V-1-psntBna.    se»  Hasans 

(aUiaomars). 
•4-Methyl-1-pent8ne,   sse  Haxsns 

(sN  IsoaMfS). 
•2-Methylpyiidtoia 

•3^UethylpyiWine 

•4-MelhylpyfWins 


Methyl  salicylate 

sipha-MMhylstyvsns 


Metoiachlor 
Morphoins 
Mo«or  fuat  anii-kmck  ootnpounds 


OB 

D 

A 


S 

S/P 

s 

S/P 

s 

ap 

ap 


s/p 

s/p 
s 


p 
s 

s 

s/p 


8 
S/P 

s 


p 

SIP 


p 
s 
s/p 


4m 
NR 
4m 

4m 

4m 
B/3 


4m 
4m 
4m 
4m 
4m 
NR 


NR 

NR 
B/3 


4m 
4m 

4m 

4m 


B/3 
B/3 
B/3 


NR 

4m 


NR 
4m 
B/3 


PV  

Open  ... 
PV  

PV  

PV  

PV  

PV  

PV  

PV  

PV  

PV  

PV  

Open  ... 

Open  ... 

Open  ... 
PV  

PV  

PV  

PV  

PV  

PV  

PV  

PV  

Open  ... 
PV  

Open  ... 

PV  

PV  


Restr .... 
Open  ... 
Restr .... 

Restr .... 
Closed  . 

Restr.™ 
Closed  . 


Restr . 
Restr. 
Restr. 
Restr. 
Restr, 
Open 


Open 

Open 
Restr 


Restr 
Restr 

Restr . 

Restr 


Closed  . 
Closed  . 
Closed  . 


Open 
Restr 


Open  .- 
Restr ... 
Closed  . 


A 

NSR 
A 

A.B 
A 

A.B 
A,  CO 


A.  B.  C. 

D 
A,  D 
A 


A 

A.  B,  C. 

D 
A.B 

A.D 


A.C 
A.C 
A,  C.  D 


A 
A 
A.B.C 


.236(b),  (c),  .409,  1-0 

.526. 
236(a).  (b).  (c),  (g).       NA 

.409. 
.238(a),  .526,  NA 

.912(a)(1). 

.1002(a).  .1004 
.236(b),  .406.  .440.         1-0 

.526.  .90e(a). 
.236(b).  .316,  .408.         NA 

.525,  .526,  .527. 

^12(a)(1), 

.1002(a}.  .1004. 

.1020. 
,409.  .526.  .527,  HJ 

•912(aM1). 

.1002(a).  (b).  .1004 
.236(a),  (b).  (c).  (g).       M) 

.316,  .408.  .525. 

.526.  .527.  .102a 

.409 »-0 

,409  -    J-0 

.409 M) 

.409 1-0 

.409 -...    1-B 

.236(b),  (c) l-C 

None  .„ NA 

,236(b).  .409 1-0 

,372,  .408.  .440.  W) 

.525.  .526.  .527. 

.1020. 

,409 M) 

.236(b).  (d).  (0.  (g).         1-0 

.409,  .526. 
.526,  .912(aK1).  1-0 

.1002(a),  (b),  .1004, 
409 H) 


.236(b).  .408.  .525(a),    M) 

(c).  (d),  (e),  .102a 
.236(b).  .408.  .525(a).     1-0 

(c).  (d).  (e).  .1020. 
.236(b).  .408.  .440,         M) 

.525(a).  (c).  (d). 

(e).  .526.  .908(b). 

.1020. 

.409 1-0 

.409.  .526.  .903.  «-0 

.912(a)(1). 

.1002(a),  (b).  .1004 

Nona NA 

.236(b),  (c) l-C 

.252.  .316.  .336.  M) 

.406.  .525.  .526. 

.527.  .933,  .1020. 

.1025. 
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Table  1— Summary  of  Minimum  Requirements— Continued 


Cargo  name 


NapWhalene  (morten) 

Naphthalene  suHontc  acid,  sodium 
salt  solution  (40%  or  less). 

Naphthenic  acid 

Naphlhenic  acid,  sodium  salt  solu- 
tion. 

Neodecanoic  acid 

Nitrabng  acid  (mixture  of 
Sulfuric  and  Nitric  adds) 


Nitric  add  (70%  or  less) 


Nitroberuene 


•o-Nitrochioroberuene, 
Chiorcnitrol>efuene. 

o-Nitrophenol  (molten)  .. 

1- or  2-Nitropropane'  ... 
Nitropropane     (60%), 

(40%)  mixture'. 
(0-,  P")  Nitrotoiuene  


see 


IMO  ^ 
Annex  II 
pollution 
category 


Haz. 


A 

lA] 

A 

(A) 

C 
C 


B 


Nitroethane 


Nonane  (all  isomers)  

•Nonene  (all  Isomert) 

+Nony1  acetate  

Nonyl  alcohol  (all  isomers) 

Nonyl  phenol 

NonyJ  phenol  poly(4-l2)ethoxylates 

Noxious    liquid.    N.F..    (1)    n.o.8. 

("trade  name"  contains  "principal 

components"). 

ST  1,  Cat  A 

Noxious  liquid.  P.,  (2)  n.o.s.  ("trade 

name"  contains  "principal  compo- 
nents") 

ST  1,  Cat  A 

Noxious    liquid,    N.F..    (3)    n.o.s. 

("trade  name"  contains  "principal 

components") 

ST  2,  Cat  A 

Noxious  liquid,  F.,  (4)  n.o.s.  ftrade 

name"  contains  "principal  compo- 
nents") 

ST  2.  Cat  A 

Noxious    liquid.    N.F..    (5)    n.o.s. 

("trade  name"  contains  "principal 

connponents") 

ST  2.  Cat  B 

Noxious  liquid,  N.F.,  (6)  n.o.s. 
("trade  name"  contains  "principal 
corriponents") 

ST  2,  Cat  B,  mp.  equal  to  or 
graater  than  15  deg.  C. 


S/P 
P 

P 
P 

P 

S/P 


S/P 


S/P 


S/P 

S 
S 

S/P 


Cargo 

contaifv 

ment 

system 


Vent 
heigM 


4m 
NR 

NR 
NR 

NR 

B/3 


4m 


B/3 


B/3 

4m 
4m 

Bf3 


4m 
4m 
NR 
NR 
NR 
NR 


NR 


4m 


NR 


4m 


NR 


NR 


Vent 


f. 

PV  .. 
Open 

Open 
Open 

Open 

PV  ... 

PV  ... 
PV  ... 

PV  ... 

PV  ... 
PV  ... 

PV  ... 

PV  ... 

PV  ... 

Open 

Open 

Open 

Open 


Open 


/ 
PV 


Open 


PV 


Open 


Open  ... 


Gauge 


Restr .... 
Open  ... 

Open  ... 
Open  ... 

Open  ... 

Closed  . 


Restr .., 


Closed 


Closed 

Restr ... 
Restr ... 

Closed 


Open 


Restr 


Open 


Restr .... 


Open  ... 


Open 


Rre 


-ire  pro- 
tection 
system 


A,D 
NSR 

A 

NSR 

A 
NSR 


NSR 


A,  0 


A.  CD 

'A.C 
'A.C 

A,  B 


Restr .... 

B.C 

Restr .... 

A 

Open  ... 

A 

Open  ... 

A 

Open  ... 

A 

Open  ... 

A 

Special  requirements 
In  46  CFR  Part  153 


\ 

.409.  .440,  .908(b)  .... 
None  

.409 

.409 

None  

.316,  .406,  .526, 

.527,  .554.  .555. 

.556,  .559,  .602, 

.933,  .1000.  .1045. 
.408,  .526,  .527, 

.554.  .555.  .559, 

.933,  .1045. 
.316,  .336.  .408, 

.440,  .525,  .526. 

.908(b).  .933.  .1020. 


.440,  .525,  .526, 
.908(a).  h),  .1020. 

.526  

.236(b),  .526  

.316.  .408,  .440. 

.525,  .526.  .908(b) 

.1020. 

.409 

.409 

.409 

None  , 

.409 

.409,  .440,  .488\ 

.908(a),  (b). 

.408 

,408 

409  _ 

409 


.409;  (.440.  .903, 
.908)<. 


.409,  .440.  .488, 
.908(b);  (.903. 
.908(a))V 


Eleo- 

Wctt 

hazard 


and 
group 


)■ 


W) 

NA 

NA 
NA 

NA 

l-B 


l-B 


M) 


NA 

l-C 
l-C 

l-D 


M) 

K) 
W) 

i-0 


NA 


NA 


NA 


NA 


NA 


NA 
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Table  1— Summary  of  Minimum  ReouiREMENTSr-Continued 


CaigonaNM 


MO 

AmMll 

poluiion 
catsgofy 


Htt. 


Cargo 
contain- 


systam 


VertI 
heigM 


Vant 


Gauga 


FkapiD- 
laceon 
systam 


Spedal  requiramants 
in  46  CFR  Part  153 


Elec- 
trical 
hazard 
dass 
and 
group 


I- 


Noxious  iquU,  F^  (7)  iu>.s.  Orada 
nama"  oonlairw  '>*)dpal  compo- 
nantO 
ST2.CMB 

Noxioua  Iquid.  F..  (8)  n.o.8.  prada 
rtama"  ooiMaira  "^rindpal  corrpo- 

nanlO 

ST  2.  Cat  B.  mp.  equal  to  or 
greater  t\ar\  15  dag.  C 


N.F^    (9)    n-o.s. 
contain*  ^principal 


Noxiout  liquid. 
Ctrada  name" 
components") 

ST  3.  Cat  A 

Noxious  iquid,  F.,  (10)  n.aa.  Clrada 
'  contains  "piinclptt  oompo- 
') 


N.F..    (11)    n.o.8. 
contains  "ptinciftai 


ST  3.  Cat  A  „. 
Noxious   Iquid, 

flrade  name" 

components") 

ST  3.  Cat  B  ...- 

r4oxious    liquid,    N.F..    (12)    n.o.s. 

("trade  name"  corttains  "prirKlpal 

components") 

ST  3,  Cat  B,  mp.  equal  to  or 
greater  than  IS  deg.  C. 
Noxious  Iquid.  F.,  (13)  n.o.8.  flrade 

name'  corttains  "principal  compo- 
nents") 

ST  3.  C«  B ..._ 

Noxious  Iquid,  F^  (14)  nxxs.  ("Imte 
name"  conbuns  "principal  compo- 
nents") 

ST  3,  Cat  B,  mp.  equal  to  or 
greater  tian  15  deg.  C.  ' 


HJF^    (15)   njos. 
contains  "prirKipal 


Noxious    iquid. 

("trade  name' 

components") 

ST  3,  Cat  C - - 

Noxious  Iquid,  F.,  (16)  n.o.s.  ("kade 

name"  contains  "prltKipai  compo- 
nents") 

ST  3,  Cat  C _ 

Octane  (ai  isomers) 

Octanol  (afl  Isomers)  ..._ 

Octane  (aH  isomers)  

Octyl  aidehydes „ 

•Oc^  niiratas   (ai  Isomers),   see 

Alkyl(C7-C«)  nHralee. 

Olein  mixtures  (C5-C7) „.. 

Olein  mixtures  (C5-C15) „ 

aipha-Oleint  (C8-C18)  rrrixturas 

Oleum _ 


B 


Palm  kernel  o«,lattyBcW 


B 


B 


SfP 


III 


Hi 


IN 


111 


m 


III 


III 


4m 


4m 


NR 


4m 


NR 


NR 


4m 


4m 


III 


NR 


4m 
4m 
NR 
4m 
4m 


4m 
4m 
4m 

BO 


HR 


PV 


PV 


Restr 


Resir, 


Open 


PV 


Open 


Open 


PV 


PV 


Open  . 
Restr .. 
Open  „ 
Open  . 

Restr  ^. 

Restr.. 


Open 


PV  .. 

PV  .. 
Open 

PV  ... 

PV  .. 

PV  .. 

PV  .. 

PV  ... 

PV  ... 


Open 


Open  ... 


Restr .... 
Restr  _„ 
Open  ... 
Restr .... 
Restr .... 


Restr .... 
Restr .... 
Restr™ 

Ctosed  . 


Open 


NSR 


B 


.409;  (.440.  .903. 
.906)'. 


.409,  .440.  .486. 
.908(b);  (.903, 
.908(a))'. 


NA 


NA 


None 


.409 


(.440,  .903,  .908)*  .... 


.440.  .488.  .908(b): 
(.903,  .908(a))'. 


.409;  (.440.  .903, 
.908)*. 


.409.  .440.  .488. 
.90e(b);  ( J03, 
.908(a))'. 


(.440,  .903.  .908)' 


(.440,  .903,  .908)'  — 

.409 

Norte 

.409 

.409.  .440,  .908(b)  .... 


.409 

.409 „ 

.409,  .440.  .908(a), 

(b). 
.316.  .406.  .440. 

.526,  .527.  554, 

.555.  .558,  .602, 

.90e(a).  .933, 

.1000,  .1045.  .1052. 
.440.  .903.  .906(8). 


NA 


NA 


NA 


NA 


NA 


NA 


NA 
i-0 
M> 
l-D 


1-0 
J-0 


NA 
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Table  1— Summary  of  Minimum  Requirements— Continued 


Cargo  name 


Palm  kernel 
•star. 

Paraldehyde 

Pentachloroethane 


oil,  fatty  acid  methyl 


IMO 
Annex  II 
pollution 
category 


Haz. 


1,3-Per)tadiene 


Pentane  (all  ison>ers)  .. 
Pentene  (all  Isomers)  .. 
+n-Pentyl  propionate  .. 

Perchlofoethylene 

•Phenol   (or  solutions 
mors  Phenot). 

1-PhenyW-xylyl  ethane 
Phosphoric  add 


wilh  5%  or 


Phlhalic  anhydride  (molten) 

Pinene 

•Rne  oil ZZ 

•Polyalkyl(Cl8-C22)  acrylate  In  Xy- 
lene. 

•Polyalkylene  oxkJe  polyol 

♦Poly(2+)cyclic  aromatics 

Polyethylene  polyamines 


Pofyferric  sulfate  solution  

Polymethylene  polyphenyl 

isocyanate*. 


,U^ 


In       alkyl(C2- 

C4)t)eruenes. 
+Polyolefin  phosphorosulfide.  barium 

derivative  {C28-C250). 
Potassium  hydroxide  solution,  see 

Caustic  potash  solution 

♦Potassium  oleate 

+Propan«.  Mesityl  oxide.  Isophorone 

mixture. 
tso-Propanolamine 


(CJ 

C 
B 


C 
D 

C 

B 
C 

c 
c 

A 
C 

C 

0 


(C) 


n-Pfopanolamine 


PropionaWehyde 

Propionic  add 

Propionic  anhydride 
Propionitrile 


C 

(B) 


iso>Propylamine 


n-Prop^amine 


rt-Propylbenzene 

♦n-Propyl  chloride 

iso-Propylcyclohexane 


Propylene  dimer 
Propylene  oxide  . 


Propylene  tetramer 


S/P 
S/P 

S/P 

P 

p 
p 

S/P 
S/P 


p 

S 

S/P 

p 

p 
p 

p 
p 

S/P 

s/p 
s 


p 
p 

p 
s/p 

S/P 

s/p 

s 
s 
s/p 

s/p 

s/p 

S4» 


Cargo 

contairv- 

ment 

system 


III 
II 

III 

III 
III 
III 
III 
II 


III 


III 
III 
III 
III 

III 
II 
III 

III 
II 


III 


III 
III 

III 

III 

III 
III 
III 
II 


III 
III 


ill 


Vent 
height 


Vent 


NR 

4m 
B/3 

4m 

4m 
4m 
4m 
4m 
BA3 


NR 
NR 

4m 
4m 
NR 
4m 

NR 
4m 
NR 

NR 
B/3 


4m 
NR 


NR 
4m 

NR 

NR 

4m 
4m 
4m 
B/3 


BA3 


BA3 


4m 
4m 
4m 

4m 
B/3 


4m 


Gauge 


Open 

PV  .... 

PV  .... 

PV  .... 

PV  .... 

PV  .... 

PV  .... 

PV  .... 

PV  .... 


Open 
Open 

PV  .. 
PV  .. 
Open 
PV  .. 

Open 
PV  ... 
Open 

Open 
PV  ... 

PV  ... 
Open 


Open 
PV  .... 


a- 


Open 

Open 

PV  .... 

PV  .... 

PV  .... 

PV  .... 

PV  .... 

PV  .... 

PV  .... 
PV  .... 
PV  

PV  

PV  

PV  


Open  . 

Restr .. 
Restr.. 

Restr ... 

Restr ... 
Restr... 
Restr ... 
Restr ... 
Closed 


Open  . 
Open  . 

Restr.. 
Restr... 
Open  ., 
Restr ... 

Open  .. 
Restr ... 
Open  .. 

Open  .. 
Closed 


Restr ... 
Open  ... 

Open  ... 
Restr.... 

Open  ... 

Open  ... 

Restr .... 
Restr .... 
Restr .... 
Closed  . 

Closed  . 

Closed  . 


Restr .... 
Restr.... 
Restr.... 

Reslr.... 
Closed  . 


Restr. 


Rre  pro- 
tectton 
system 


A 
NSR 

A.  B 

A 

A 

A 

NSR 

A 


A.  B 

NSR 

A,D 
A 
A 
A 

A 

A.D 
A 

NSR 
A.  C«,  D 


A 
A 

A 
A.B 

A 

A.  D 

A 
A 

A 
A.  D 

CD 

A.  CD 


A 

A.B 

A 

A 
A.C 


Special  requirements 
in  46  CFR  Part  153 


i. 


.440,  .903,  .90e(a)  ... 

.440,  .908(b)  

.316.  .409,  .525. 

.526,  .1020. 
.526,  .912(aK1). 

.1002,  .1004. 

.400 

.400 

.409 

.526  

.408,  .440,  .488. 

.525,  .526,  .90e(a). 

(b),  .933,  .1020. 

None 

.554,  .5W.  .558, 

.1045,  .1052. 

.440,  .908(8).  (b) 

.409 

.440.  .908(a)  

.409.  .440,  .903. 

.908(a). 

.440,  .903.  .908(a)  .... 
.409 

236(b)."(cr."40a' 

.440.  .908(b). 

.238(d)  

.236  (a),  (b).  .409. 

.500.  .501.  .525. 

.526,  .602,  .1000, 

.1020. 
.409.  .440.  .903, 

.908(a). 
(.440.  .903.  .908(a))' 


409 

.409.  .440.  .526. 

■908(a).(b). 
.236  (b).  (c).  .440, 

.526,  .903,  .908(b) 
.236  (b).  (c),  .440, 

.526.  .908(b). 

.316.  .526.  .527  

.238(a),  .527,  .554  .. 

.238(a).  .526  

.252,  .316,  .336, 

.408,  .525,  .526, 

.527,  .1020. 
.236(b),  (c).  .372. 

.408.  .440.  .525. 

.526.  .527.  .1020. 
.236(b).  (c),  .408, 

.500,  .525.  .526. 

.527.  .1020. 

.409 

.409 

409,  .440,  .903, 

.908(a). 

.409 „.. 

.372.  .408.  .440. 

.500,  .526.  .530. 

.1010.  .1011. 
.409 


Elec- 
trical 
hazard 
class 

VKl 

group 


I- 


NA 

»-C 
NA 

M) 

M) 
W) 
M) 
NA 
H) 


NA 
l-B 

W) 
W) 
M> 

NA 

NA 
l-O 
NA 

NA 
NA 


NA 


NA 
NA 

M) 

NA 

\-C 
1-0 
1-0 


M) 


H) 


M) 
M) 
l-O 

NA 
l-B 


1-0 
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Cargo  nam* 


imo 

Annex  11 
pollution 
categofy 


Haz. 


Cargo 
contain- 
ment 
system 


Vent 
height 


Vent 


Gauge 


Fire  pro- 
tection 
system 


Special  requiren>ents 
in  46  CFR  Part  153 


Elec- 
trical 
hazard 
class 
and 
group 


Propylene  trimer 

iso-Propyl  ether 

PyiWne 

Rosin,  see  Rosin  oH. 

Roein  on „ 

Rosin  soap  ((fopropoilionated)  solu- 
tion. 
■fSodium  aiuminate  solution 

Sodium  borohydride  (15%  or  less), 

Sodium  hydroxide  solution. 
Sodkjm  chioraie  solution  (50%  or 

less). 
Sodium  dichrontats  solution  (70%  or 

less). 
•Sodhjm      (Mm^hyl      naphthalene 

sulfonate  sohiVon,  see  Dimethyl 

naphthalene  sulfonic  acid,  sodium 

salt  solution. 
Sodium   hydrogen   sulfide   (6%  or 

less).  Sodium  cart>onate  (3%  or 

less)  solution. 
Sodkjm    hydrogen    sulfite    solution 

(35%  or  less). 
Sodium  hydrosulflde  solution  (45% 

or  less). 
Sodium     hydrosuifide,     AmnK>nium 

sulfide  solution. 

Sodium  hydroxide  solution,  see 
Caustic  soda  solution 

•Sodium  hypochlorite  solution  (15% 
or  less). 

■t-Sodium  long  chain  aHcyl  salicylate 
(CI  3*). 

SoNdium-2-mercap(obenzothiazol  so- 
lution. 

•Sodhjm  N-methyidlfftiocartamate 
solubon,  see  Metam  sodium  solu- 
tion. 

•ScxSum  naphthalene  sulfonate  so- 
lution (40%  Of  less),  see  Naph- 
thalerte  sulfonic  add,  sodium  salt 
solution  (40%  or  less). 

•Sodium  naphthenate  solution,  see 
Naphthenic  add,  sodium  satt  solu- 
tion. 

Sodium  nitilte  solution 

•fSodium  petroleum  sulfonate  

■fSodium  sulfide  solution  (15%  or 

less). 
■fSodium  sulflte   solution   (25%  or 

less). 
♦Sodium  tartrates   and   mono-/di- 

sucdnale  solution. 
Sodium  thiocyanate  solution  (56%  or 

less). 
Styrena  monomer 


[C] 

0 
B 
B 


C 

[C] 

B 


P 
S 

S 

P 

P 

s 

S/P 

s 

S/P 


s 

S/P 
S/P 


S/P 

p 

S/P 


S/P 

S/P 
S/P 

P 
s 
P 
s/p 


III 


III 


4m 
4m 

4m 

NR 

NR 

NR 

NR 

NR 

B/3 


NR 

NR 
4m 
B/3 


4m 
NR 
NR 


NR 

NR 
B/3 

NR 

NR 

NR 

4m 


1 

PV  .. 
PV  .. 

PV  .. 

Open 

Open 

Open 

Open 

Open 

Open 


g- 


Open 

Open 
PV  ... 


Restr .. 
Restr .. 

Restr .. 

Open  . 

Open  . 

Open  . 

Open  . 

Open  . 

Closed 


Open  ... 

Open  ... 

PV  

PV  

PV  

Open  ... 
Open  ... 


Open  ... 

Open  ... 
Restr .... 
Closed  . 


Restr .... 
Open  ... 
Open  ... 


Open  ... 
Open  ... 
Open  ... 
PV  


Open  .. 

Open  .. 
Closed 

Open  . 

Open  .. 

Open  .. 

Open  ., 


A 
A 

A 

A 

A 

NSR 

NSR 

NSR 

NSR 


NSR 

NSR 
NSR 
A.  C 


NSR 

A 

NSR 


NSR 

A 

NSR 

NSR 
A.B 
NSR 
A,  B 


i^ 

.409 

.409,  .500,  .515, 

.912(a)(1). 
.236(b),  .409  

.409,  .440,  .488, 

■908(a).  (b). 
.409 

.236(a).(b),(c),(g). 

933 
.236(a).  (b),  (c),  (g), 

.440,  .908(a),  .933. 
.409.  .933.  .1065  

.236(b),  (c),  .408, 
.525.  .933.  .1020. 

None  

None  

.526.  .409.  .440, 

.908(b),  .933. 
.236(a),  (b).  (c).  (g). 

.316,  .372,  .408, 

.525,  .526,  .527. 

.933,  .1002,  .1020. 

.236(a).  (b).  .933 

(.440,  .903.  .908(a))' 

.236(a).  (b).  (c).  (g), 
.409.  .440.  .908(b). 
.933. 


408.  .525(a),  (c).  (d), 
(e),  .1020. 

409,  .440,  .90e(a)  .... 
236(a),(b).  .409. 

.440.  .526.  .908(b). 
409.  .440,  .908(b)  .... 

238(e) 


238(a).  .409 


236(b),  .409, 
■912(a)(1), 
.1002(a).  (b).  .1004. 


1 


l-D 
W) 

l-D 

l-D 

NA 

NA 

NA 

NA 

NA 


NA 

NA 
NA 
NA 


NA 
NA 
NA 


NA 

NA 
NA 

NA 

NA 

NA 

1-0 


Federal  Register  /  Vol.  58.  No.  98  /  Monday,  May  24.  1993  /  Proposed  Rules  29933 


Table  1— Summary  of  Minimum  Requirements— Continued 


Cargo  name 


■fSuNohydrocartxxi,      long 
^C^B*)  alkyiamine  mixtura. 

Sulfur  (molten) 

Sulfuric  acid 


chain 


IMO 
Annex  II 
polkjlion 
category 


Tall  on  (crude  and  OsMed) 


Tall  oil,  fatly  add  (rasin  adds  less 
than  20%). 

♦Tan  oN  fatty  add.  barium  salt  

Tall  oil  soap  (disproportionated)  so- 
lution. 

1,1.2.2-Tetrachloroetfiane  


Tetradecytberuene  „ 

Tetraettiylenepentamine'  

Tetrahydrofuran D 


B 
C 

B 

B 

B 

[CJ 
D 


Tetrahydronaphthalene 

1 ,2,3,5-Tetramethylbenzena 

Toluene 

Toluer)ediamine  


oiuene  diisocyartate" 


o-Toluidine 


Tributyl  phosphate 

1 ,2,4-Trichlorobenzene 

•1.1.1-Trichloroettiane  . 
•1,1.2-Trlchloroethane  . 

•Trichloroethyie^e 


>1 .2,3-Trichlor'^r  'opane 


1.1,2-Trichloro-l,2,2-trifluoroethane  . 
Tricresyl  phosp^iate  (less  than  1%  of 

the  ofttio  isc^er). 
tricresyl  phospnate  (1%  or  more  of 

the  Ofttw  Isomer). 

Tridecylbenzene  

Triethanolamine 

triettrylamine  

priethytbenzene  

triethylene  glycol  dl-(2- 

ettiylbutyrate). 

Triethyienetetramina 

Triethyl  phosphite  „ 

♦TrWIuralin  in  Xylene 

4^Triisopropyiated  phenyl  phosphates 
■  'rimethylacetic  add 


(C) 

D 

C 

A 

(C) 

D 
f 

lAJ 

A 

0 


Haz. 


c. 


S 

S/P 


Cargo 
contain- 
ment 
system 


d. 


S/P 
P 

S/P 

P 
S 
S 

P 

P 
P 
S/P 


S/P 


S/P 

p 

S/P 

p 

S/P 
S/P 
S/P 

p 
p 

S/P 

p 

s 

S/P 

p 
p 

s 
s 

S/P 

p 

S 


III 

III 

III 
III 

III 

III 
III 
III 

III 
III 
III 
II 


III 
II 


III 
II 

II 
III 

ill 
III 
II 
II 
III 


Vent 
height 


NR 

NR 
NR 


NR 

NR 

NR 
NR 

B/3 

NR 
NR 
4m 

NR 
NR 
4m 
B/3 


4m 


B/3 

NR 
4m 

NR 
B/3 

B/3 

B/3 

NR 
NR 

4m 

NR 
NR 
B/3 

NR 
NR 

NR 
B/3 
4m 
NR 
4m 


Vent 


Open 

Open 
Open 


Open 

Open 

Open 
Open 


PV 


Open 
Open 
PV  ... 


Open 
Open 
PV  .... 
PV  .... 


PV 


PV 


Open 
PV  ... 


Open 
PV  .... 


PV  ... 

PV  ... 

Open 
Open 


PV 


Open 
Open 
PV  .... 


Open 
Open 

Open 
PV  .... 
PV  .... 
Open 
PV  .... 


Gauge 


Open 

Open 
Open 


Open  . 

Open  . 

Open  . 
Open  . 

Restr .. 

Open  . 
Open  . 
Restr .. 

Open  .. 
Open  .. 
Restr... 
Closed 


Cloeed 


Closed 

Open  .. 
Restr ... 

Open  ... 
Restr .... 

Restr .... 

Oosed  . 

Open  ... 
Open  ... 

Oosed  . 

Open  ... 
Open  ... 
Restr .... 

Open  ... 
Open  ... 

Open  ... 
Restr .... 
Restr... 
Open  ... 
Raslr.... 


Rre  pro- 
tection 
system 


NSR 
NSR 


A 

A 

A 
A 

NSR 

A 
A 
A.D 

A 
A 
A 

A.  B.  C. 
D 


A.C«.  D 


A.  C 

A 

A.  B.  C 

A 
NSR 

NSR 

A,  B.  C. 

D 
NSR 
A 

A.  B 

NSR 

A 

A,  B.  C 

A 
A 

A 

A.B.  D 
A.B 
A 
A.C 


Special  requirements 
In  46  CFR  Part  153 


i. 


.408;  (.440,  .903. 

.908(a))'. 
.2S2,  .440,  .526,  .545 
.440,  .554,  .555, 

.556.  .602,  .908 

(a),  (b),  .933. 

.1000,  .1045. 

.1046.  .1052. 
.409.  .440.  .488. 

■908(a).  (b). 
.440.  .908(a).  (b) 


.409.  .440.  .908(a)  .. 
.409.  .440.  .908(a). 

(b). 
.318.  .409.  .525. 

.526.  .1020. 

.440,  ,908(b)  

•236(b).  (c).  (g)  

.526.  .912(a)(2), 

.1004. 
None  _., 

.409 

•236(a).  (b).  (c),  (g), 

.316.  .408,  .440. 

.525.  .526.  .527. 

.90e(a).  (b).  .933. 

.1020. 
.236(b).  .316.  .408. 

.440.  .500.  .501. 

.525.  .526,  .527. 

.602.  .908(b). 

.1000.  .1020. 
.316.  .408.  .525. 

.526.  .933.  .1020. 

.409 

.409.  .440.  .526. 

.908(b). 

.409 

.409,  .525.  .526..933. 

.1020. 
.316,  .409.  .525. 

.526.  .1020. 
.316.  .408.  .525. 

.526.  J33.  .1020. 

Nor>e  

.409 


.408,  .525(a).  (c).  (d). 

(e),  .1020. 

.440,  .908(b)  

.236(a).  (b).  (c).  (g)  ... 
.236(b).  (c).  .525. 

.526.  .527.  .1020. 

.409 

None ^............ 

.236(a).  (b).  (c)  ........ 

.526 

.409.  .526 

.409 

.238(a).  .266.  .554   ... 


Elec- 
trictf 
hazard 
das* 
vid 
group 


I- 


NA 

l-C 
l-B 


NA 

NA 

NA 
NA 

NA 

1-0 

i-c 

1-0 
1-0 
M> 

NA 


hO 


1-0 

i-0 
1-0 

1-0 
1-0 

1-0 

M> 

NA 
M> 

M) 

1-0 

l-C 
l-C 

M) 
l-C 

l-C 
NA 
M) 
NA 
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Table  1— Summary  of  Minimum  Requirements— Continued 


Cargo  nam* 


IMO 
Annex  II 
pollution 
category 


Haz. 


Cargo 
contain- 
ment 
system 


Vent 
height 


Vent 


Gauge 


Fire  pro- 
tection 
system 


Special  requirements 
in  46  CFR  Part  153 


Elec- 
trical 
hazard 
dass 
and 
group 


i. 

PV  

PV  

Open  ... 

PV  

Open  ... 

PV  

PV  

Open  ... 

PV  

Open  ... 

Open  ... 
Open  ... 
Open  ... 
PV  

PV  

PV  

PV  

PV  

PV  


Open 

PV  ... 

PV  ... 
PV  ... 
Open 

Open 

Open 


9- 


i^ 

.236(a).(b).(c).(g). 

.316.  .372.  .408. 

.440.  .525.  .526. 

.527.  .908(b).  .1020, 
409 
;236  (a)r(b)7(c)'.  (g).'" 

.409. 
.316.  .409.  .500. 

.501.  .525.  .526. 

.602.  .1000,  .1020. 
None  

.409.  .526.  .602. 
.1000. 

.409 

.408 

.409 

.440.  .903.  .90e(a). 

(b). 
409 

.440,  .908(bi "!!!!.!"."! 

None  

.236(b).  .526  

.500.  .526 

.500.  .526 

.912(a)(1).  .1002(a). 

(b),  .1004. 
.236(b),  (d).  (0.  (g). 

.252.  .372.  .408. 

.440.  .500.  .515. 

.526.  .527. 

.912(a)(1).  .1002 

(a),  (b).  .1004. 
.236  (a),  (b).  .372. 

.409.  .440.  .550. 

.526.  .527. 

.912(aM1),  .1002 

(a),  (b).  .1004. 
.409.  .912(a)(1). 

.1002  (a),  (b). 

.1004. 
.236  (a),  (b).  (c).  (g). 

.409.  .912(a)(1). 

.1002(a).  (b).  .1004. 

.409 

.409.  .440.  .908(b)"  .. 
.409.  .440.  .908(a). 

(b). 
(.440,  .903.  .908(a))^ 

.409;  (.440.  .903. 
.90e(a))V 


♦Trimelhylamlne  solution  (30%  or 
less). 


•TrImelhyttMnzen*  (all  Isomers) 

Trimethyihexamethylenediamine 

(2.2.4-  WKJ  2.4,4-  Isomers). 
Trimethylhexamethylerw 

dUsocyanats    (2.2.4-    and    2.4.4- 

Isomsis)* 
2.2.4-Trlmethyl-l  .3-pentanediol-1  • 

Isobulyrate. 
Trimethyl  phosphite  


♦1.3.6-Trloxane 

Trtx^er)yl  phosphate 
Trixytyt   phosphate, 
phosphate. 

Turpentir>e 

UrKlecanoic  add 


Trixylenyl 


1-Undecene  

Undecyl  alcohol 

UrxJecyltMruena - 

Urea,    Ammonium    nitrate    solution 
(contsining  more  than  2%  NH}). 

iso-Vsieraldehyd* 

n-Vaieraldehyde 

Vinyl  acetate 


Vinyl  ethyl  ether 


•Vmyfidene  chloride 


Vinyl  neodecanats 


Vir>yltoluer>e 


White  spirit  (low  (15-20%)  aromatic) 

Xyienes*  (onho.  meta-.  para-)  

Xylend  „ 

•fZinc  alkaryl  dllhlophosphate  (C7- 

C16). 
♦Zinc    atkyi    dithiophosphate    (C3- 

C14). 


B 
C 

B 
B 
[CI 
C 

C 
D 
C 


B 


S/P 


P 

s 

S/P 


p 
p 

p 

p 
p 

S/P 

S/P 

s 

S/P 
S/P 


s 


S/P 
S/P 

p 

p 

S/P 

p 

p 


III 
III 
III 


III 


B/3 


4m 
NR 

B/3 


NR 

4m 

4m 
NR 


4m 
NR 

NR 
NR 
NR 
4m 

4m 
4m 
4m 

4m 


4m 


NR 

4m 

4m 
4m 
NR 

NR 

NR 


♦  denotes  newly  added  products. 

Items  with  a  bullet  (•)  or  in  boWface  are  changes  per  CGD  92-100. 

Column  Heading  Footnotee: 

a.  The  cargo  name  must  be  as  it  appears  in  this  column  (see  153.900. 
used  in  addition  to  the  cargo  name,  when  one  entry  references  another 
either  name  may  be  used  as  the  cargo  name  (e.g..  Dtettiyl  ether,  see  Ethyl 

b.  TNs  column  Hsts  the  IMO  Annex  II  Pollution  Category. 

A.  B.  C.  D— NLS  Category  of  Annex  II  of  MARPOL  73/78. 

lit— Appendix  III  at  Annex  II  (non-NLS  cargoes)  of  MARPOL  73/78. 


Closed 


Restr .... 
Open  ... 

Closed  . 


Open  .. 

Restr ... 

Restr ... 
Open  .. 

Restr ... 
Open  .. 

Open  .. 
Open  .. 
Open  .. 
Restr ... 

Restr ... 
Restr ... 
Open  .. 

Closed 


Restr 

Open 

Restr , 

Restr , 
Restr. 
Open 

Open 

Open 


A.C 


A 
A.C 

A.C« 


A 

A.  D 

A.D 
A 


B 

A.  B 
A.  B.  0 


A 
A 
A.  B 


l-C 


NA 
NA 


1-0 

l-C 
NA 


l-D 
NA 

1-0 
1-0 
1-0 
1-0 

l-C 

l-C 
l-D 

l-C 


1-0 


NA 


1-0 


NA 
l-D 
NA 

NA 

HA 


153.907).  Words  in  italics  are  not  part  of  the  cargo  name  but  may  be 
entry  by  use  of  the  word  "see",  and  both  names  are  in  roman  type, 
ettier).  However,  the  referenced  entry  is  preferred. 


IMI 
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•—No  determination  c4  NLS  status.  For  shippina  on  an  ocaangoing  vessel,  see  46  CFR  153.900(c) 

«w«fc«iUr!iSi'lS?S5?2f-^  W^.'C?'*?***^*  T  P^°<****  ••  provisionally  categorized  and  that  further  data  are  necessary  to  comotete  the 
evaluafion  of  to  pottutton  hazards.  Until  the  hazard  evaiuatKXi  is  compieted.  the  pollution  category  assigned  Is  used       """"^^^^  "  oompiew  me 

»  CF'^u^^a^S^S^  H^  '^^  ass.gr)ed  by  the  U.S.  Coast  Guard,  in  absence  of  one  assigned  by  the  ll«»d.  The  category  is  twsed  upon 
a  GESAMP  Hazard  Profile  or  by  analogy  to  a  doseJy  related  product  having  an  NLS  assigned.  ^^^v^j  »  w»«j  i^w 

c.  This  column  lists  the  hazard(s)  of  the  commodity: 

S— The  commodity  is  included  because  of  its  safety  hazards. 

P— The  commodity  is  Included  because  of  its  pollution  hazards. 

S/P— The  commodity  is  included  because  of  both  its  safety  and  pollution  hazards. 

d.  This  column  Hsts  the  type  of  containment  system  the  cargo  must  have  (see  153.230  through  153  232) 

e.  Thts  column  lists  the  height  of  any  vent  riser  required  (see  153.350  and  153  351) 

f.  This  column  lists  any  vent  control  valve  required  (see  153.355). 

g.  This  column  lists  the  type  of  gauging  system  required  (see  153.400  through  153.406). 

rh^J^i?  '^!^  'if?  ^}^  '^^JLPJ°1'^S!^^^  required.  Where  more  than  one  system  is  listed,  any  listed  system  may  be  used  A  dnr 
chen^  system  may  rK>t  be  substituted  for  either  type  of  foam  system  unless  the  dry  chemical  systern  is  listed  as  an  attematow*  or  »1 
substitution  Is  approved  by  Commandant  (G-MTH)  (see  153.460).  The  types  are  as  follows-  »  "sxea  as  an  anemanve  or  the 

A  is  a  foam  system  for  wafer  soluble  cargoes  (polar  solvent  foam). 

B  is  a  foam  system  for  water  insoluble  cargoes  (non-polar  solvent  foam) 

C  is  a  water  spray  system. 

D  is  a  dry  chemical  system. 

NSR  means  there  is  no  special  requirement  applying  to  Are  protection  systems. 

1.  This  column  lists  sections  that  apply  to  the  cargo  in  addition  to  the  general  requirements  of  this  part.  The  153  Part  number  Is  orrWed 
sJbc'Ste'^jTEIeSlTEngSS^a  cCeT"  ^"^  ^^  ^  ^  <^^  ^«"  ''^tem^ining  requirements  for  electric^  equipment  undec 
\/^=.H^"2!^^lf  Q®'i®^^^  "^^^^^  '^^^^  and  group  assignments  are  based  upon  that  which  appears  in  "aassHlcatlon  of  Gases  Uouids  and 

Abbreviations  used  in  the  Table: 
NR — (Mo  requirement. 
NA — Not  applicable. 

Abbreviations  for  l^xious  Liquid  cargoes: 

N.F.— non-flammable  (flash  point  greater  than  60  deg  C  (140  deg  F)  dosed  cup  (cc)) 
F.— flammable  (flash  point  less  than  or  equal  to  60  deg  C  (140  deg  F)  closed  cup  (cc)) 
n.o.s.— not  othen(vise  specified.  r  \    n 

ST— Ship  type. 
Cat — Pollution  category. 

Footnotes  for  Specific  Cargoes: 

1.  Special  applicability: 

ImHa  ^  i^iSl  ^ !°  H)*  <=Jl»^-  a^  mixtures  containing  the  chemical,  with  a  viscosity  of  25  mPa.8  at  20  deg  C  (68  deg  n. 
]f?  :12  af"  •908(b)  app^  to  the  chemical,  and  mixtures  containing  the  chemical,  with  a  melting  point  of  0  deg  C  (32  deg  F  andabove 
153.488  applies  to  the  chem»cal,  and  mixtures  containing  the  chemical,  with  a  melting  point  of  1 5  deg  C  (59  (teg  F)  and  above 

2.  Benzene  containing  cargoes. 

Applies  to  mixtures  containing  no  other  components  with  safety  hazards  and  where  the  pollution  category  is  C  or  less 

3.  Diammonium  salt  of  Zinc  ethylenediaminetetraacetic  acid  solution;  Tetraethylenepentamine. 

r^^  ^^l^i  ^  ■  questionable  material  of  construction  with  this  cargo  since  pitting  and  corrosion  has  been  reported.  The  IMO  Chemlc«< 
Code  prohibits  aluminum  as  a  material  of  constmdion  for  this  cargo.        »  f-      •  k^"^    ,  m  ,rmj  y^^jw^^ 

4.  2,4-Dichlorophenol. 

requireftflS  !^'vS2r"lSSt?tWs'SS>'b^ke5'd"'^  "  «^*^"^  *^  '*«'«'•  "^"^"9  "^^  m  the  air.  The  IMO  Chemicai  Code 

5.  Dinitrotoluene. 

Dinitrotoluene  should  not  be  carried  in  decl(  tanks. 

TiL»,^!P^®"^'^^?*^^.*^"*°*^y^,*5=«  J*°P^°"«     diisocyanate:     Polymethylene     pofyphenyf     isocyanate;     Toluene     diisocyanate- 
Tnmethylhexamethylene  diisocyanate  (2,2.4- and  2.4.4- Isomers).  7    -'.       «■«««.     u..a«»,yoii««. 

Water  Is  effective  in  extinguishing  open  air  fires  but  will  generate  hazardous  quantities  (<  gas  if  put  on  the  cargo  In  enckised  spaces. 

7.  Maleic  anhydride;  1-  or  2-Nitropropane;  Nitropropane  (60%).  NItroethane  (40%)  mixture. 

/.«.«-  ?^  chemical  extinguishers  shouM  not  be  used  on  fires  Involving  these  cargoes  since  8on>e  dry  chemicals  may  react  with  the  cargo  and 

CaU8#  BO  6XpffOSIOn.  • 

8.  Xylenes. 

C  (32  ^^or^T"*^  '^^^^  °^  *''**"*'  ^  ^  ^^'  ^^^  '**^''  *^  "^^^^  containing  the  para-  Isomer  having  a  melting  point  of  0  deg 
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Table  2  [Revised} 

37.  Table  2  is  revised  to  read  as 
follows: 


CaigoM 


PoOution 

Cargoes 

CM- 

egory 

2-Arnino-2-hydrexyTnethyl-1 ,3- 

III 

O 

aoiution. 

Anwnonkjm  nitrata  sokrtion  (45%  or 

D 

leas). 

•Ammonium  nitrate.  Urea  sotutlon 

D 

(2%  or  leaa  NHj),  «••  also  Urea. 

Animoniufn     nltiflto     solution 

(2%  or  laaa  NH,). 

Ananoniuni  phoaphala  aokiHon  >_~ 

• 

•Ammonium  phoaphata.  Urea  soki- 

D 

lon,  aae  atso  Uraa,  Ammonhifn 

pnoapfwla  aoliition. 

•Amrxmium   poiyphosphata   aolu- 

0 

Ikx). 

Ammonium  suitete  sotution  (20%  or 

D 

laaa). 

Apple  juice 

ill 

Caidum  tKomkie  solution     

-III 

Caldum  cartKX^ata  slurry  .^^^.. 

III 

Calcium  chkjrtde  solution 

III 

Calcium  hydroxide  slurry  

D 

Caidum  nitrate.  (Magnesium  nitrate, 

III 

Potassium  cMoride  solution. 

Chlorinated    paraffins    (C14-C17) 

III 

(with  52%  Chlorine). 

2-Chioro-4-ethy<amino-e- 

• 

lsopropy(amino-5-«1azineaoiuiion. 

Choline  cNoride  eoiution 

0 

Clay  slurry 

M 

Cort  siurry 

III 

Dextroee  solution 

Hi 

Diethylenetrlamine         pentaacetic 

III 

add.  pentaaodium  salt  aolutkyt 

1.4-Olhydro-9,10KJihydroxy   »rthra- 

D 

cene,  dtoodium  salt  solution. 

Dodecanytoucdnic                  acid. 

D 

Jipotassium  saR  solution. 

Drilling  brine  (containing  Calcium. 

III 

Potassium,  or  Sodium  salts). 

•Drilling    Ixlna    (containing    Zinc 

B 

sans). 

DrWng  mud  (low  toxicity)  pt  non- 

[III] 

nammaUe  and  nofKombusmile). 

Elhyienedtaminetatraacetic       add. 

0 

Maaodhan  aalt  aduHon. 

Elhylane-Vlnyl   acetate   copotymer 

III 

(emulsion). 

Fente  t(ydroaye(h)^a4i)^enedtamine 

0 

triacetic  add.  trisodium  salt  sdu- 

tioa 

•fish  sdubiee  (water  baaed  fish 

M 

meal  extracts). 

Frucloee  solution  ^ 

• 

III 

Qiydne,  sodium  salt  solution 

III 

•Hanmalhytenediamine      adipata 

0 

aolbKoa 

fMHydroxy«hy()ethylenedtamlrM 

0 

Macedc  add.  Iriaodkjm  aM  sdu- 

Non. 

Kaoln  day  solutton 

in 

Kaoln  slurry 

w 

Kraft  pulplr>g  liquor  (free  alkali  con- 
tent, 1%  or  less)  Including:  BlacK 
Green,  or  WNte  liquor. 

Ugnln  liquor  (free  ailcali  content. 
1%  or  less) 
including:. 
Calcium  Ognoauifonate  solution 
Sodium  HgnosuNonata  solution 

Ugnln  sulfonic  add,  sodium  salt  so- 
luSba 

Magnesium  chloride  soiulion 

Magnesium  hydroxide  slurry 

Milk 

Molasses  .; 

Molasses  residue  (from  tamentu- 
tion). 

■fNaphthenk:  add,  sodium  salt  solu- 
tion. 

♦Noxkxis  liquM,  N.F..  (1)  ru>.s. 
flrade  nanrw"  contains  "prindpie 
con^xjoents")  ST  1.  Cat  A  ^ 
noTHlammaMa  or  norvcomtiua- 

-fNoxkxts  HquM.  N.F..  (3)  n.o.s. 
(Irade  name"  contains  "prindpie 
components")  ST  2,  Cat  A  (if 
r)on-flammable  or  norhcombus- 
tibie). 

•fttoxkxjs  ik^uld.  N.F..  (5)  na.: 
(~trade  name"  contains  "prindpie 
components")  ST  2,  Cat  B  (if 
non-flammable  or  non-combus- 
me). 

■fNoxious  liquid,  N.F.,  (6)  n.o.s. 
("trade  name"  contairu  "prirKiple 
components")  ST  2.  Cat  6,  mp. 
equal  to  or  greater  than  15  deg. 
C  Of  non-flammable  or  non-com- 
bustible). 

-fNoxious  BqukJ,  N.F..  (9)  n.o.s. 
(Trade  name"  cootalris  "prindpie 
components^  ST  3,  Cat  A  (if 
f)or}-flammable  or  non-combus- 
able). 

♦Noxious  SquM.  N.F..  (11)  n.o.s. 
Ctrade  name"  contains  "principle 
components")  ST  3,  Cat  B  (If 
nor^-Hammable  or  non<ombus- 
Hue). 

•fNoxious  RquM.  N.F..  (12)  n.o.s. 
Ctrade  name"  contairw  "prindpie 
components")  ST  3,  Cat  B,  ir^ 
•qual  to  or  greater  Sian  15  deg. 
C  (If  non-flammable  or  non-com- 
busUble). 

♦Noadoua  IqiAI.  N.F..  (15)  ooa 
("trade  name"  contains  "principle 
components^  ST  3,  Cat  C  (if 
nor>-flammat>le  or  norhcombus- 
me). 

NoxkxM  HqtAJ,  n.o.s.  (17)  ("trade 
name,"  contains  "principal  com- 
ponents"), Category  D  (if  non- 
flammable or  norhcombusme). 

Non-noxious  UquM,  n.o.s.  (18) 
("trade  name,"  contains  "prirv 
dpai  components"),  Appendix  III 
fif  rtoi>-flammable  or  norhcorrt- 
bustiUe). 


PoOuion 
Cat- 
egory 


Cargoes 


out 
eiu 
III 

IN 
M 
M 

III 

m 


B 


8 


B 


B 


III 


Pentasodkjm  salt  of 

Diethylenetriamlne  pentaacetic 
add  solution.  see 

Dieth^enstriamine  pentaacetic 
add,  pentasodium  salt  soiutkxi. 

Polyaiumifnjm  chloride  soiutton 

Sewage  sludge,  treated  (treated  so 
as  to  pose  rto  addUional 
decomposition^  and  fire  hazard; 
staWe,  nofvcorros/ve,  non-toxic, 
non-ftammable). 

Silica  slurry _ 

Sludge,  treated  (treated  so  as  to 
pose  nQ  additional 

decompositional  and  fire  /lazant 
stable,  nor>-oorrosive.  non-toxic, 
non-flammat>le). 

Sodium  aluminosilicate  slurry  „ 

Sodium  cartxjnate  aolutkxi 

Sodium  naphthenate  solution  (free 
alkali  content.  3%  or  less),  aee 
Naphthenic  add.  sodium  sail  so- 
lution. 
•Sodium  poly(4^)acrylale  soluSon 

•Sodium  silicate  solution 

•Sodium  sulfate  solution 

Sorbitol  solution  

Tetrasodium  salt  of 

Etf>ylenedlamirw1etraacetic  add 
solution.  aee 

Elhyienedtaminetetraacetk:  add, 
tetrasodium  salt  solutkxi. 

1,1.1-Trichloroethane 

1 .1.2-Trichloro-l  ,2,2-trifluofoetf>ane 
Trisodium  salt  of  N-(Hydroxyethyl>- 
ethylenediaminetriacetic  add  ao- 
iuaon.  see  N- 

(Hydroxyethyl)ethyter)edlamir«e 
triacetic  add,  trisodium  salt  solu- 
tion. 
Urea.  Ammonium  mono-  and  dl-hy- 
drogen    phoephala.    Potassium 
chhxide  soiuSorv 
•Urea.  Anvnonium  nitrate  sotuHon 
(2%  or  less  NH}).  see  also  Am- 
monium   nitrate.    Urea    solution 
(2%  or  less). 
•Urea.  Arrvrvjnium  phosphate  solu- 
tion, see  also  Ammor^um  phos- 
phate. Urea  solution. 

Urea  solution 

Vanillan   black  Hquor  (free   alkali 

content  1%  or  less). 
Vegetat)le         protein         solulton 
(hydrolyaed). 

Water  

•Zfnc  bromide,  Caidum  bromide 
aoluUon,  see  DrWng  (Mine  (con- 
taining Zinc  salts). 


Polution 
Cat- 
•gory 


Ul 


in 


nin 


111 

D 

A 


C 

M 
III 
O 


8 
C 
D 


O 
0 


til 
III 

m 


4-  der>otes  newly  added  products. 
Itenr^  with  a  bullet  (•)  or  In  boldface  are 
changes  per  CGD  92-100. 

Explanatton  of  Symbols:  As  used  in  this 
table,  the  following  stand  for: 

A.  B,  C,  Q— NLS  Category  of  Annex  II  of 
►4ARP0L  73/78. 

I — Considered  an  "oil"  under  Annex  I  of 
MARPOL  73/78. 

Ill— Appendix  III  of  Annex  H  (non-NLS 
cargoes)  of  MARPOL  73^8. 

LFO— Uquefied  flammable  gas. 
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»-No  determinalion  of  NLS  status.  For 
shipping  on  an  oceangoing  vessel,  see  46 
CFH  153.900(c). 

[  }— A  NLS  category  in  t>racfcet8  indicates 
that  the  product  (s  orovisionaNy  categorized 
and  that  furttier  data  are  necessaiy  to 
complete  the  evaluation  o(  Its  pollution 
hazards.  UntH  the  hazard  evaluation  is 
compieted,  the  pollution  category  assigned  is 

OThe  NLS  cateoory  has  been  assigned  by 
the  U.S.  Coast  Guard,  in  absence  of  one 
assigned  by  the  IMO.  The  category  is  based 
upon  a  GE^AMP  Hazard  Profile  or  by  analogy 
to  a  doeely  related  product  having  an  NLS 
assigned. 

Abbreviations  for  Noxious  liquid 
Cargoes: 

Nf .— rtorvflammabie  (flash  point  greater 
than  60  degrees  C  (140  degrees  F)  cc). 
n.o.s.— not  otherwise  specified. 
ST— Ship  type. 
Cat— Pollution  category. 


Appendix  Ut  [BedesignatedJ 

38.  Appendix  III  is  redesignated  as 
Appendix  II. 

Dated:  May  13, 1993. 
A.E.  Huin. 

Rear  Admiral,  Coast  Guard,  Chief,  Office  of 
Marine  Safety,  Security  and  Environmental 
Protection. 

APPENDIX  I 

Note.— The  following  appendix  will  not 
api>ear  in  the  Code  of  Federal  Regulations. 

Summary:  The  information  contained  in 
this  appendix  is  for  informational  purposes 
only.  TTie  table  below  lists  "upgrades"  to 
airrent  entries  in  the  IMO  Chemical  Codes 
and  Coast  Guard  tables  and  lists.  This  table 
was  prepared  from  documents  from  the 


following  BCH  meetings:  BCH  19  (September 
11-15. 1989).  BCH  20  (October  1-5. 1990). 
BCH  21  (September  9-13, 1991)  and  BCH  22 
(September  7-11. 1992).  These  and  any  other 
"upgrades"  will  be  proposed  in  future 
rulemakings. 

"Upgrades"  to  current  entries  in  the 
various  tables  consist  of  increased  carriage 
requirements  or  revised,  higher  Pol.  Cat's. 
The  Coast  Guard  does  not  consider  a  change 
in  Pol.  Cat.  from  a  provisional,  i.e.,  one 
having  square  brackets  "[  )"  around  it.  to  a 
final  Pol.  Cat.  as  an  "upgrade"  at 
"downgrade".  It  is  considered  a  final 
assignment  and  takes  effect  immediately 
upon  IMO's  removal  of  provisional  status. 

All  "upgrades"  as  are  ciirrently  kno%vn  are 
addressed  in  this  appendix. 


Cargo  Nante 


Pollution  Category 


Current 


Proposed 


Current 


n-Butyl  butyrate Butyl  butyrate  (all  isomers) 

(iso-,  n-)  Butyl  acetate Butyl  acetate  (all  Isomers)  . 

sec-Butyl  acetate Butyl  acetate  (all  isomers)  . 

iso-Butyl  acrylate Butyl  acrylate  (ail  isomers) 

n-BKyI  acrylate  Butyl  acrylate  (all  Isomers) 


Oso-,  n-)  Butyl  acrylate 

Calcium  hypochlorite  solution  (15% 

or  less). 
Calcium  hypochlorite  solution  (more 

than  15%). 

Crotonaldehyde 

Cumerw „ „ 

2,4-Dichiorophenoxyacetfc  acid,  di- 

methylamine  salt  solution. 
2,4-Oichlorophenoxyacetic         acid, 

triisopropanolamine  salt  solution. 

Diethanoiamine  

Diethytbenzene 

Dietfiylene  glycol „ 

Diethytene  glycol  butyl  ether . 

Diethylene  glycol  ethyl  ether 

Dinitrotoluene  (nfx)«en) 


Butyl  acrylate  (all  isomers) 
No  cfiange 


C 

Nochar>ge 

0 

Not 
applicable 

Not 
applicable 

D 
No  change 


Nochar>ge 

Propylbenzene  (all  isomers) 
No  change 


B 

B 
No  change 


No  change 
No  change , 


No  change 

Poly(2-8)alkytene  glycoi 

monoalkyl(C1-C8)  ether. 
Poly(2-8)alkylene  glycol 

monoalkyl(C1-C6)  ether. 
No  change  ..„ 


Dodecyl  diphenyl  ether  disuifonate 

soMion. 
Drilling  brine  (containing  Calcium, 

Potassium,  or  Sodium  salts). 

|l 

EplcWorohydrin  ..._ m. _ 

2-Ethoxyetf>anoi  


Nocftange 


1.  Drilling  brine  (containing  Calcium 
or  Sodium  salts). 

2.  Potassium  chloride  solution  (10% 
or  more). 

No  cftange 

Ethylene  glycol  monoalkyi  ethers  .... 


Ettiylbenzene „ 

Ethylene  glycol  butyl  ether 


—    No  chartge 

Ethylene  glycol  monoalkyi  ethers 


III 
C 

III 
III 

III 

B 

B 

No  change 

III 

C 

No  change 


C 

III 


Ethylene  glycol  tert-butyl  ether  Ethylene  glycol  ntonoalkyl  ethers 


III 


Ethylene  glycol  ethyl  ether Ethylene  glycol  nrvonoalkyl  ethers  .._      No  change 


Proposed 


Comments 


B 

No  change 

C 

Not 
applicalsle 

Not 
applicable 

B 
Nocftange 


No  change „ No  change       No  change 


A 

A 
Nochar)ge 


No  char>ge No  change       No  change 


48  CFR  30.  TaWe  30.25-1. 
46  CFR  151,  TaWe  151.05. 

46  CFR  151.  TaWe  151.05. 

46  CFR  153.  Table  1. 

46  CFR  153.  Table  1:  Change  In 

materials  of  construction. 
46  CFR  153,  Table  1:  Change  In 

materials  of  construction. 


46  CFR  153,  Table  1:  Materials  of 
construction  requiremem. 

46  CFR  153,  Table  1:  Materials  of 
constmction  requirement 

46  CFR  153,  Table  1:  Type  III  to  II 
Cargo  containment  syMem. 


0 
A 

D 
0 

D 

A  46  CFR  153,  Table  1:  Additionai  re- 

quirements. 

A  46  CFR  153,  Table  1:  Reduced  rs- 

quirenr>ents. 
No  change     46  CFR  153,  Table  2. 

C  46  CFR  153,  Tables  1  and  2. 


No  change  46  CFR  30.  Table  30.25-1:  Delete 
from  table  (health  safety  haz- 
ards). 

B 

D  46  CFR  30,  Table  30.25-1:  Delete 

from   table   (health   safety   haz- 
ards). 

0  46  CFR  30.  Table  30.25-1-  Delete 

from   table    (health    safety   haz- 
ards). 
No  change     46  CFR  30,  Table  30.25-1:  Detels 
from   table   (hsalth   safety  haz- 
ards). 


znst 

Fadwal  Kigiflar  /  VoL  58.  Na  fi8  /  Monday.  May  24.  1993  /  Proposed  Rules 

Cargo  Nam»                                                       Pollutioo  Category 

Cunani                                          PropoMd                          Current          Proposed 

Ethylene  giyool  ieopropyt  ether 


Ett)ylene  glycol  methyl  ether 


Ethylene  ^ycoi  meViyt  ether 


Ethyterw  glycol  morK>an(^  ethers  ....      No  cttange       No  change 


Ethylene  glycol  monoalkyi  ethers 


No  change . 


Ethylene  oxkje  (30%  or  lees).  Pro-    Nochange 

pylerte  oxide  mixture. 
2-Ethy4-3i)rDpylacrotein No  change  . 


Metam  sodhjm  solution 


Nochange 


Methyl  alcohol  No  change 

Motor  fcjel   anti-krx>ci(  compounds  Nocttarige 
(containing  lead  alkyls). 

(o-4>-)Nltrotoluene No  change 

Octyl  acetate  No  change 

Pentane  (aM  isomers) ..  No  change 


Penlane  (aR  isomers) -...    No  change 


Perchloroethylerw 


Polypropylene  glycol  methyl  ether ... 

iso-Propylben2ef)e 

n  Pnjpyibenzone _.__.. 

Propylene  oxide  »—»„.._.«.„_»._.. 
Sodhjm  hydrogen  sulfide   (6%  or 

less),  Sodh«n  carbonals  (3%  or 

less)  solution. 

Sodium  silicate  solution  ..„ 

1,2AS-Tetrameihylbenzene 


Nochartge.« 

1.  aipha4*b>sne 

2.  t>eta-Plnene 

Poiy(2-6)aa(ylene 

monoM(yl(C1-C8)  ether. 
Propytbenzene  (ail  isomers) 
PropyltMrtzerte  (all  isomers) 

No  change , 

No  change  _~. 


glycol 


No  change 

Tetrametf>yt>en2ene  (al  isomers) 


glycol 


Tridecanoic  add No  change 

Trtelhylerw  glycol  butyl  ether Poly(2-6)aD(ylene 

monoaH(yl(C1-C6)  ether. 

Titmethylbenzene  (afi  isomers) No  change _ 

UndecarK)ic  add No  change „ ™ 

iso-Vaieraidehyde Vaieraidehyde  (aH  isomers)  „. 

n-Valeraidehyde  Vaieraidehyde  (all  Isomers)  

Vaieraidehyde  (iso-,  n-) Vaieraidehyde  (all  Isomers)  


No  change       No  change 


O 

B 

Nochange 

W 
Nochar>ge 

C 

D 

Nochange 

Nochange 

Nochange 

B     . 

B 

m 

B 

C 

D 

Nochange 


0 
C 


III 
III 

B 
C 

Nochange 
0 

Not 
applicable 


0 

A 

Nochange 

D 

Nochange 

(B) 

C 
Nochange 

No  change 

Nodwnge 

A 

B 
O 

A 

A 

C 

Nochartge 


C 

A 


B 
.0 

A 

B 
Noct>ange 

C 

Not 
appteabie 


46  CFR  30,  Titble  30.2S-1:  XHM» 

from  table  (health  safety  haz- 
ards). 

46  CFR  30.  Table  30.2S-1:  Delete 
from  table  (health  safety  tiaz- 
ards). 

46  CFR  30,  Table  30.2S-1:  Oeieta 
from  table  (health  safety  haz- 
ards). 


46  CFR  153.  Table  1:  Reduced  re- 
quirements. 

46  CFR  153.  Table  1:  Type  III  to  H 
Cargo  contairvnent  system 

46  CFR  153.  Table  1:  Type  U  to  I 
Cargo  containment  system. 

46  CFR  153.  Table  1 :  Add  to  table. 

46  CFR  153.  Table  1:  Additionai  re- 
quirement. 

46  CFR  153.  Table  1:  Additional  re- 
quirement 

46  CFR  153.  Table  1:  Vent  height. 
4m  to  B/3;  additional  requirement 


46  CFR  153.  Table  1: 
quirement. 


AddMionaire- 


46^R  153,  Table  1:  Add  to  table. 
46  CFR  153,  Table  1:  Type  HI  to  N 

Cargo  containment  system;  addi- 

Hortal  requirements. 


46  CFR  153.  Table  1. 
46  CFR  153,  Table  1. 
46  CFR  151.  Table  151.05. 


These,  and  iny  6iture  "upgrades"  will  be 
proposed  for  inclusion  la  the  various  Coast 
Guard  tables  and  Uste  to  coincide  with  IMO's 
publlcatioD  of  the  amendments  to  the  Codes. 


At  this  time,  the  amendments  are  scheduled 
for  implementation  on  1  July  1994. 

(PR  Doc  93-118S8  Piled  S-21-«:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoMt  Guard 

33  CFR  Part  151 

[CGO9»-100«] 

RIN2115-AC35 

Noxioua  Liquid  Sut)«tanc6«  Lists 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  its  Noxious  Liquid  Substances 
(NLSs)  regulations  to  include  substances 
recently  authorized  for  carriage  by  the 
Coast  Guard  or  added  to  the 
International  Maritime  Organization's 
(IMO)  Chemical  Codes  and  by  making 
minor  technical  and  editorial  changes 
and  corrections.  This  action  would 
update  the  current  lists  of  oil-like  and 
non-oil-like  NLSs  allowed  for  carriage. 

DATES:  Comments  must  be  received  on 
or  before  July  8, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  92-1 00a), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
The  Executive  Secretary  maintains  the 
pubUc  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  G.  Payne,  Hazardous  Materials 
Branch,  (202)  267-1577. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  data,  views,  or  arguments. 
Persons  submitting  comments,  should 
include  their  names  and  addresses, 
identify  this  rulemaking  (CGD  92-lOOa) 
and  the  specific  section  of  the  proposal 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment.  The 
Coast  Guard  requests  that  all  comments 
and  attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  boimd  materials  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 


The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  proposal  may  be  changed  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Curtis  G. 
Payne,  Project  Manager,  and  Ms.  Helen 
G.  Boutrous,  Project  Counsel,  Office  of 
Chief  Coimsel. 

Related  Rulemaking 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  Is 
publishing  proposed  amendments 
concerning  bulk  hazardous  materials 
tables  in  46  CFR  parts  30, 150, 151,  and 
153  (CGD  92-100). 

Background  and  Purpose 

The  Coast  Guard  is  proposing  to 
revise  its  lists  of  Category  D  NLSs  and 
Categories  C  and  D  oil-like  NLSs  by 
including  in  these  lists  new  entries 
proposed  to  be  added  to  table  30.25-1  of 
46  CFR  part  30  and  tables  1  and  2  of  46 
CFR  part  153  by  a  separate  rulemaking 
appearing  elsewhere  in  this  edition  of 
the  Federal  Register  (CGD  92-100). 
These  are  chemicals  recently 
authorized,  or  soon  to  be  authorized,  by 
Coast  Guard  regulations  or  added  to  the 
IMO's  Chemical  Codes.  Other  chemical 
names  are  modified  or  deleted  in 
accordance  with  IMO  terminology.  This 
rulemaking  is  administrative  in  nature 
and  is  intended  to  update  Coast  Guard 
chemical  lists  in  33  CFR  part  151. 

Discussion  of  Proposed  Amendments 
The  objectives  of  this  rulemaking  are  to: 

(a)  Amend  the  NLSs  list  by  adding 
cargoes  included  in  the  IMO  Chemical 
Codes  ("International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(IBC  Code),  and  "Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(BCH  Code)),  but  not  yet  included  in 
Coast  Guard  regulations. 

(b)  Modify  names  for  certain 
chemicals  as  part  of  the  Coast  Guard's 
continuing  program  of  adopting  IMO 
terminology  where  applicable,  and 


aligning  usage  throughout  Coast  Guard 
regulations.  They  are: 


Current 


Proposed 


DJettiy(ef)e  glycol  butyl 
ether  acetate. 


DtethylefM  glycol  ethyl 
ether  acetate. 


Dtethylene  glycol 
methyl  ether  ace- 
tate. 

DipropylerM  glycol 
methyl  ether. 


Palm  kernel  oU,  fatty 
acid. 

Palm  kerrwl  oil,  fatty 
acid  methyl  ester. 

Propylene  glycol  ethyl 
ether. 

Propylene  glycol 
methyl  ether. 

Sodium  beruoate  so- 
lution. 

Triethylene  glycol 
ethyl  ether. 


Triethylene  glycol 
methyl  ett>er. 


Trlpropylene  glycol 
methyl  ether. 


Poly(2-«)alkyler>e 

glycol 

monoalkyl(C1-C6) 

ether  acetate 
Poly(2-€)alkylene 

glycol 

monoalkyl(C1-C6) 

ether  acetate 
Poly(2-e)alkylene 

glycol 

monoalkyt(C1-06) 

ether  acetate 
Poly(2-8)alkylene 

glycol 

monoalkyl(C1-C6) 

ether 
Palm  kernel  acid  oil 

Palm  kernel  acid  oil, 

methyl  ester 
Propylene  glycol 

rrvxtoalkyl  ether 
Propylene  glycol 

monoalkyi  ether 
Sodium  benzoate  so- 

luOon 
Poly(2-8)alkylene 

glycol 

monoalkyl(C1-C6) 

ether 
Poly(2-8)alkylene 

glycol 

monoalkyl(C1-C6) 

2ett)er 
Poly(2-8)alkylene 

glycol 

monoalkyl(C1-C6) 

ether 


(c)The  IMO  has  revised  the  Pollution 
Category  (Pol.  Cat.)  of  a  number  of 
entries.  These  changes  would  be 
reflected  in  the  tables  in  title  46  as 
proposed  elsewhere  in  today's  Federal 
Register  (CGD  92-100).  They  are: 


Entiy                   Current  J^ 

Alkyl(C9-<;i7]  benzenes  .  D  III 
Ammonium  hydrogen 

phosphate  solution  [Ill]  D 

AmrTKXilum  polyphosphate 

solutton  ..„ 00  0 

Cyck)hexanol _...,...        C  D 

Fish  solubles  (D)  III 

N-Methyl-2-pyrrolkJon« B  D 

Myrcef>e [B]  D 

Palm  kernel  add  oU, 

methyl  ester (CI  [D] 

Potassium  deate [D]  C 

Sodium  silicate  sokitkxi  ...         D  HI 

In  the  list  in  §  151.47  where  a 
pollution-only  entry  has  had  its  Pol.  Cat. 
changed  from  "D"  to  a  lower  or  a  higher 
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categoiy,  it  would  be  removed  from  the 
list.  Or,  where  the  Pol.  CaL  of  a 
pollution-only  entry  is  changed  from 
another  category  to  "D"  it  would  to  be 
added  to  the  11^  Therefore,  from  the 
above,  ammonium  hydrogen  phosphate 
solution,  ammonium  polyphosphate 
solution,  cyclohexanol.  N-methyl-2- 
pyrrolidone.  mvrcene  and  palm  kernel 
add  oil.  methyl  ester  would  be  added  to 
the  Ust.  and  fish  solubles,  potassium 
oleate  and  sodium  silicate  solution 
would  be  removed. 

Similar  action  is  proposed  for  the 
category  "D"  oil-like  lUt  in  §  151.49(b). 
Specifically.  "Alkyl(C9-Cl7)  benzenes" 
(renamed  "Alkyl(C9+)  benzenes"  by 
another  regulatory  project)  and 
"Dodecane  (all  isomers)"  would  be 
deleted.  The  entry  "Alkyl(C9-Cl7) 
benzenes"  (under  its  new  name 
"Alkyl(C9-t-)  benzenes")  has  been 
identified  above  as  having  its  Pol.  Cat. 
"downgraded"  from  "D"  to  "ffl".  The 
entry  "Dodecane  (all  isomers)",  Pol.  Cat. 
"in"  has  in  the  past  been  included  in 
the  IMO  list,  and  thus  in  the  Coast 
Guard's  list.  This  entry  has  been 
removed  from  the  IMO  list,  by  Coast 
Guard  action  at  IMO,  and  would  be 
removed  bom  §  151.49(b)  by  this 
proposed  rulemaking. 

No  similar  action  is  proposed  for  the 
category  "C"  oil-like  list  In  §  151.49(a) 
as  there  are  no  "downgrades"  to  any 
entry  in  that  list.  However,  for 
informational  purposes,  two  entries 
have  had  their  PoL  Cats  "upgraded" 
from  "C".  and  thus  will  be  proposed  to 
be  removed  from  that  list  by  a  future 
rulemaking  project.  They  are 
diethylbenzene  (to  "A")  and 
ethylbenzene  (to  "B").  "Upgrades" 
represent  increased  carriage 
requirements  or  revised,  higher  Pol. 
Cat.'sorboth. 

"Upgrades"  to  current  entries  in  the 
various  tables  in  title  46.  will  be 
iiux>rporated  into  the  Coast  Guard's 
regulations  by  future  rulemaking 
projects.  Provisional  Pol.  Cat's  are 
indicated  in  the  various  tables  by 
brackets  "|  )".  These  provisional 
categories  are  assigned  where  further 
data  are  necessary  to  complete  the 
evaluation  of  its  pollution  hazards. 
Until  the  hazard  evaluation  is 
completed,  the  pollution  category 
assigned  Is  used  Thus,  the  Coast  Guard 
does  not  consider  a  change  in  Pol.  Cat. 
from  a  provisional,  i.e..  one  having 
square  brackets  "( )"  around  it,  to  a  final 
Pol.  Cat.  as  an  "upgrade"  or 
"downgrade",  h  is  considered  a  final 
assignment  and  takes  effect 
immediately. 

New  entries  to  the  various  tables  are 
indicated  bv  a  plus  sign,  "-f ",  preceding 
the  name;  cnaniges  to  existing  entries  are 


indicated  by  a  bullet.  "•",  preceding  the 
name  and  in  boldface  type  within  the 
table  where  possible. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  ihe  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal ihat  a  full  Regulatory 
Evaluation  is  unnecessary.  This 
rulemaking  is  administrative  in  nature 
and  would  merely  update  NLS  lists  by 
adding  cargoes  recently  authorized  by 
the  Coast  Guard  or  added  to  the  IMO 
Chemical  Codes  and  by  making  other 
non-substantive  editorial  changes  and 
corrections. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

This  proposal  in  merely 
administrative  in  nature.  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  Because  this 
rulemaking  is  administrative  in  nature 
and  would  merely  update  current  lists 
in  Coast  Guard  regulations,  there  would 
be  no  Federalism  implications. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 


the  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  rulemaking  is  an 
administrative  update  of  current  lists  to 
add  chemicals  already  approved  or  soon 
to  be  approved  under  Coast  Guard 
regulation  or  international  law  and 
clearly  would  have  no  impact  on  the 
environment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  ISl 

Administrative  practice  and 
procedure.  Oil  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL. 
NOXIOUS  UQUID  SUBSTANCES, 
GARBAGE  AND  MUNICIPAL  OR 
COMMERCIAL  WASTE 

1.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j)(l)(Q  and 
1903(b);  E.O.  1735.  3  CFR.  1971-ig75  Comp.. 
p.  793;  49  CFR  1.46. 

2.  Section  151.47  is  revised  to  read  as 
follows: 

f  151.47    Category  D  NLSa  o(»Mr  man  oU> 
Ilka  Category  D  Nt.8«  that  may  ba  carried 
under  this  part 

The  following  is  a  list  of  Category  D 
NLSs  other  than  Oil-like  Category  D 
NLSs  that  the  Coast  Guard  allows  to  be 
carried: 

Acetophenoae 
Acrylonitrile-Styrene  copolymer 

dispersion  In  Polyether  polyol 
♦iso-  k  cyclo-Alkane  (ClO-Cll) 
♦AlkenyKCll+lamine 
t-Alkyl(C8-»-)amine,  Alkenyi  (Cl2^)  add 

ester  mixture 
-f  Alkyl  dithiothiadiazole  (OB-C24) 
♦Alkyl  ester  copolymer  (C&-C18) 
■^Alkyl  phenol  sulfide  (C»-C40) 
■•-Ammonium  hydrogen  pbospbkate  tolutioa 
Ammonium  nitrate  solution  (4S%  or  lets) 
Ammonium  nitrate,  Ure«  solution  (2%  or 

lessNHi) 
Ammonium  phosphate.  Urea  solution 
4 Ammonium  pK>lypho8phate  solution 
Ammonium  sulfate  solution  (20%  or  iest) 
Amyl  alcohol  (iso-,  n-,  sec-,  primary) 
4-Animal  and  Fish  oils.  n^s.  (see  oIm)  OU, 

edible) 
■f  Animal  and  Fish  acid  oils  and  distlllatas. 

n.o.s. 
♦Aryl  polyolefin  (C11-C50) 
Bralie  fluid  iMse  mixtures 
•sec-Butyl  acetate 
Butylene  glycol 
iso-Butyl  format* 
n-Butyl  formal* 
•gamma-Butyrolactone 
Calcium  hydroxide  slurry 
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•fCalcium  long  chain  alkaryl  sulfonate 

(C11-C50) 
•fCaldiun  long  chain  alkyl  phenate  (Ca- 

C40) 
■fCalcium  long  chain  alkyl  phenate  aulfide 

(C8-C40) 
Caprolactam  lolutions 
Choline  chloride  solution 
♦Citric  acid  (70%  or  less) 
■fCyclohexanol 
Decahydronaphthalene 
Decane 

Decylbenzene  (n-) 
Diacetone  alcohol 
Dialkyl(ClO-CH)  benzenes 
DialkyI(C7-Cl3)  phthalates 
Diethylene  glycol  butyl  ether  acetate 
Dietbylene  gJycol  dibutyl  ether 
•Diethylene  glycol  ethyl  ether  acetate,  see 
P01Y(3-a)AUCYLENE  GLYCOL 
MONOALKYMCI-CI)  ETXeR  ACETATE 
•Diethylene  glycol  methyl  ether  acetate, 
see  POLY(>-«)ALICYL£N€  GLYCOL 
•»»<OALKYL(C1-C«)  rrXER  ACETATE 
+Diethylene  glycol  phenyl  ether 
Dietb)!en8  glycol  phthalate 
Di-(2-ethy)hexy])adipate 
Di-(2-ethylhexyl)phthalate 
l,4-Dibydro-9,10-dihydroxy  anthracene, 

disodium  salt  solution 
Diisobutyl  ketone 
Diisodecyl  phthalate 
Diisononyl  adipate 
Diisononyl  phthalate 
2,2-Dimeihylpropane-l  ,3-diol 
Dinonyl  phthalate 
Dipropylene  glycol  dibenzoate 
•Dipropylene  glycol  methyl  ether,  see 
MLV(2-«)ALKYUNE  GLYCOL 
l»0N0ALKYMC1-Ce)  ETHER 
Ditridecyl  phthalate 
Diundecyl  phthalate 
Dodecenylsuccinic  acid,  dipotassium  salt 

solution 
2-Ethoxyethanol 
Ethoxy  triglycol  (crude) 
E'hyl  acetate 
Ethvl  acetoacetate 
Ethyl  butanol 
Ethylenediaminetetraacetic  acid, 

tetrasodium  salt  solution 
Ethylene  glycol 
Ethylene  glycol  acetate 
Ethylene  glycol  dibutyl  ether 
Ethylene  glycol  ethyl  ether 
Ethylene  glycol  isopropyl  ether 
Ethylene  glycol  methyl  butyl  ether 
Ethylene  glycol  methyl  ether 
Ethylene  glycol  methyl  ether  acetate 
Ethylene  glycol  phenyl  ether 
Ethylene  glycol  phenyl  ether,  Diethylene 

glycol  phenyl  ether  mixture 
2-EthyIhexanoic  acid 
Ethyl  propionate 
Ferric  bydroxyethylethylene  diamine 

triacetic  acid,  trisodium  salt  solution 
Fish  solubles 
Formamide 
•fClycerine  (83%).  Dioxanedimethanol 

(17%)mixtur« 
Glyoxal  solution  (40%  or  law) 
Heptanoic  acid 

Haxamethylenediamine  adipate 
Hexamethylenetetramine  solutioDs 
Hexanoicadd 
Haxanol 


N-(Hydroxyethyl)ethylenediamine  triacetic 

acid,  trisodium  salt  solution 
Isophorone 
Lactic  acid 

+Latex  (ammonia  (1%  or  less)  inhibited) 
•f  Long  chain  alkaryl  sulfonic  acid  (C16- 

C60) 
■fMagnesium  long  chain  alkaryl  sulfonate 

(Cll-CSO) 
■t-Magnesium  long  chain  alkyl  phenate 

sulfide  (C8-C20) 
3-Methoxybutyl  acetate 
Methyl  acetoacetate 
+Methyl  alcohol 
Methyl  butenol 
Methyl  butyl  ketone 
Methyl  butynol 
Methyl  isobutyl  ketone 
Methyl  tert-butyl  ether 
+Methyl  propyl  ketone 
+N-Methvl-2-Dvrrolidone 
+Myrcene 
Naphthalene  sulfonic  acid-formaldehyde 

copolymer,  sodium  salt  solution 
Nonanoic  acid  (all  isomers) 
Nonanoic,  Tridecanoic  acid  mixture 
Nonyl  methacrylate 
Noxious  Liquid  Substance,  (17)  n.o.s. 
Octadecenoamide  solution 
Octanoic  acid 
Octyl  acetate 
Oil,  edible: 

Babassu 

Beechnut 

Castor 

Cocoa  butter 

Coconut 

Cod  liver 

Com 

Cottonseed 

Fish 

Groundnut 

Hazelnut 

Nutmeg  butter 

Olive 

Palm 

Palm  kernel 

Peanut 

Poppy 

Raisin  seed 

Rapeseed 

Rice  bran 

Safllower 

Salad 

Sesame 

Soya  bean 

Sunflower  seed 
Tucum 

Vegetable 
Walnut 
Oil,  misc: 
Animal,  n.o.s. 
Coconut  oil,  esterified 
Coconut  oil,  fatty  acid  methyl  ester 
Lanolin 
Linseed 
Neatsfoot 
Oiticica 

Palm  oil,  fatty  acid  methyl  ester 
Palm  oil,  methyl  ester 
Perilla 
Pilchard 

■fSoya  bean  (epoxidizad) 
Sperm 
Tung 
Whale 


+01efin/ Alkyl  ester  copolymer  (molecular 

weight  2000)-) 
Oleic  acid 

+Palm  kernel  acid  oil,  methyl  ester 
•Palm  kernel  oil,  fatty  acid  methyl  ester, 

see  PALM  KERNEL  ACID  OIL,  METHYL  ESTER 
Palm  stearin 
Pentaethylenehexamin  ^ 
Pentanoic  acid 
+Poly(2-8)alkylene  glycol  monoalkyl(Cl- 

C6)  ether 
♦Poly(2-8)alkylene  glycol  monoalkyl(Cl- 

C6)  ether  acetate 
Polyalkylene  glycols,  Polyalkylene  glycol 

monoaikyl  ethers  mixtures 
■^Polyalkyl  methacrylate  (C1-C20) 
+Polyether  (molecular  weight  2000*) 
Polyethylene  glycol  monoaikyl  ether 
+Polyolefin  amide  alkeneamine  (C28+) 
♦Polyolefin  amide  alkeneamine  borate 

(C28-C250) 
+Polyolefin  amide  alkeneamine  polyol 
■fPolyolefin  anhydride 
+Polyolerin  ester  (C28-C250) 
+Polyolefin  phenolic  amine  (C28-C250) 
+Polyolefin  phosphorosulfide,  barium 

derivative 
Polypropylene  glycol 
Potassium  oleate 
•n-Propyl  acetate 
Propylene  glycol  monoaikyl  ether 
•Propylene  glycol  ethyl  ether,  see 

PROPYLENE  GLYCOL  MONOALKYL  ETHER 
•Propylene  glycol  methyl  ether,  see 

PROPYLENE  GLYCOL  MONOALKYL  ETHER 
+Propylene  glycol  methyl  ether  acetate 
+Propylene  glycol  phenyl  ether 
Sodium  acetate  solution 
•Sodium  benzoate  solution 
Sodium  carbonate  solution 
Sodium  silicate  solution 
+Soybean  oil  (epoxidized) 
+Sulfohydrocarbon  (C3-C88) 
Tallow 

Tallow  fatty  acid 
Tetrasodium  salt  of 

Ethylenediaminetetraacetic  acid  solution 
•Triethylene  glycol  ethyl  ether,  see  P0LY(2- 
8)ALKYLENE  GLYCOL  MONOALKYL(C1-C6) 
ETHER 
•Triethylene  glycol  methyl  ether,  see 
POLY(2-6)ALKYLENE  GLYCOL 
MONOALKYL(C1-C6)  ETHER 
Triethyl  phosphate 
Trimethylol  propane  polyethoxylate 
•Tripropylene  glycol  methyl  ether,  see 
POLY(i-e)ALKYLENE  GLYCOL 
MONOALKYL(C1-C6)  ETHER 
Trisodium  salt  of  N-(Hydroxyethyl)- 

ethylenediamine  triacetic  acid  solution 
Urea,  Ammonium  mono-  and  di-hydrogen 
phosphate.  Potassium  chloride  solution 
Urea,  Ammonium  nitrate  solution  (2%  or 

lessNHj) 
Urea,  Ammonium  phosphate  solution 
♦Vegetable  oils,  n.o.s.  [see  also  Oil.  edible) 
♦Vegetable  acid  oils  and  distillates,  n.o.s. 
Waxes: 
Candehlla 
Camauba 

♦  denotes  newly  added  products. 
Items  with  a  bullet  (•)  or  in  BOLOFACC  an 
changes  per  CGD  92-1 00a. 
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f  151 .49    [AiTMndwf] 

3.  In  §  151.49(a).  remove  the  word 
"Cylclohexane"  and  add,  in  its  place, 
the  word  "Cydohexane";  remove  the 
word  "2-Methyl-l-pentene"  and  add,  in 
its  place  the  virords  "2-Methyl-l- 
pentene,  see  Hexene  (all  isomers)"; 
remove  the  words  "(all  isomers"  of  the 
entry  'Tentene  (all  isomers"  and  add  in 
their  place  the  words  "(all  isomers)"; 
and  remove  the  word  "Toulene"  and 
add.  in  its  place  the  word  "Toluene". 
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4.  In  §  lS1.49(a).  the  following  new 
entries  are  added  in  chemically  proper 
alphabetized  order: 


•  •  •  •  • 


Aviation  alkylates 
Cycloheptane 
Cyclopentane 
Hexane  (all  isomers) 
Isopropylcyclohexane 
Methyl  cydohexane 
Olefin  mixtures  (C5-C7) 
iso-Propylcydohexane 

***** 


§151.49    [AiiMnded] 

5.  In  §  lS1.49(b),  remove  the  entries 
"AlkyUC9-Cl7)  benzenes"  and 
"Dodecane  (all  isomers)". 

Dated:  April  20, 1993. 
A.E.  Hmn, 

Chief.  Office  of  Marine  Safety  Security  and 

Environmental  Protection. 

(FR  Doc.  93-11857  Filed  5-21-93;  8:45  am) 
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Part  V 

Environmental 
Protection  Agency 

40  CFR  Part  721 

Significant  New  Uses  of  Certain  Chemical 
Substances;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPPTS-40609;  FRL-4179^] 

Significant  New  Uaa  Rule;  Technical 
Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical 
amendment. 

summary:  This  document  redesignates 
40  CFR  part  721.  subpart  E.  This 
redesignation  has  been  made  to  allow 
for  a  more  orderly  and  sjrmmetrical 
development  of  regulations  under  40 
CFR  part  721.  The  new  designations 
will  allow  space  for  future  growth  as 
Significant  New  Use  Rules  are 
published. 

EFFECTIVE  DATE:  This  document  is 
effective  May  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Electronic 
Availability:  This  document  is  available 
as  an  electronic  file  on  The  Federal 
Bulletin  Board  at  9  a.m.  the  day  of 
publication  in  the  Federal  Register.  For 
the  convenience  of  the  reader,  EPA  has 
prepared  an  updated  version  of  40  CFR 
part  721,  subpart  E  to  accompany  this 
document.  The  updated  files  are  also 
available  at  9  a.m.  the  day  of 
publication.  By  modem  dial  (202)  512- 
3187  or  call  (202)  512-1530  for  disks  or 
paper  copies.  This  file  is  available  in 
PostScript,  WordPerfect  5.1,  and  ASCII. 
There  are  no  substantive  or  language 
changes.  Because  these  are 
nonsubstantive  changes,  notice  and 
public  comment  are  not  required.  A 
redesignation  table  has  been  included 
for  the  convenience  of  the  user. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  substances.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  May  S,  1993. 
Saun  H.  WayUnd, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  721  is 
amended  as  follows: 


PART721-(AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

2.  The  following  sections  in  subpart  E, 
and  all  corresponding  references  to 
these  sections  in  40  CFR  chapter  I,  are 
redesignated  as  shown  in  the  table. 


Oid  section 


721.224 

721.235 

721.263 

721.264 

721.266 

721.270 

721.273 

721.275 

721.278 

721.285 

721.287 

721.289 

721.290 

721.291 

721.293 

721.295 

721.296 

721.305 

721.315 

721.350 

721.377 

721.400 

721.425 

721.435 

721.440 

721.445 

721.450 

721.454 

721.460 

721.462 

721.464 

721.466 

721.467 

721.490 

721.500 

721.520 

721.523 

721.550 

721.555 

721.557 

721.564 

721.566 

721.567 

721.570 

721.575 

721.580 

721.586 

721.600 

7?1.605 

721.607 

721.609 

721.611 

721.612 

721.617 

721.648 

721.660 

721.740 

721.756 

721.759 

721.760 


New  section 


721.225 

721.275 

721.530 

721.6520 

721.6600 

721.520 

721.415 

721.6720 

721.460 

721.325 

721.4620 

721.3040 

721.3060 

721.9700 

.721.6180 

721.9220 

721.540 

721.5820 

721.5840 

721.650 

721.2920 

721.2380 

721.3380 

721.750 

721.875 

721.950 

721.925 

721.550 

721.1000 

721.1025 

721.1225 

721.1350 

721.1175 

721.1550 

721.1600 

721.1150 

721.775 

721.1500 

721.1450 

721.1525 

721.1575 

721.4640 

721.1675 

721.2940 

721.1725 

721.1735 

721.1765 

721.1790 

721.6900 

721.6880 

721.1825 

721.1850 

721.5960 

721.1875 

721.3160 

721.1900 

721.2000 

721.6960 

721.6940 

721.4360 


Old  section 

New  section 

721.767 

721.2050 

721.783 

721.2340 

721.792 

721.625 

721.800 

721.3000 

721.818 

721.6960 

721.821 

721.2460 

721.850 

721.1300 

721.853 

721.2560 

721.880 

721.7020 

721.950 

721.2600 

721.953 

721.2625 

721.956 

721.6840 

721.960 

721.2650 

721.975 

721.2725 

721.976 

721.2675 

721.977 

721.490 

721.978 

721.2825 

721.979 

721.2900 

721.980 

721.2860 

721.983 

721.2880 

721.990 

721.4800 

721.1005 

721.3140 

721.1007 

721.3200 

721.1025 

721.3320 

721.1027 

721.3520 

721.1028 

721.7400 

721.1029 

721.3420 

721.1030 

721.3460 

721.1032 

721.3500 

721.1033 

721.3540 

721.1036 

721.4020 

721.1040 

721.3625 

721.1045 

721.3640 

721.1054 

721.2800 

721.1064 

721.7040 

721.1078 

721.3440 

721.1082 

721.3580 

721.1100 

721.3860 

721.1105 

721.4040 

721.1125 

721.575 

721.1130 

721.505 

721.1137 

721.5400 

721.1140 

721.4100 

721.1143 

721.6760 

721.1150 

721.4140 

721.1175 

721.4160 

721.1200 

721.4180 

721.1204 

721.4220 

721.1208 

721.4240 

721.1232 

721.4270 

721.1233 

721.4280 

721.1234 

721.4300 

721.1235 

721.4320 

721.1237 

721.4400 

721.1243 

721.4420 

721.1247 

721.9240 

721.1250 

721.4500 

721.1261 

721.4660 

721.1265 

721.4680 

721.1272 

721.4700 

721.1282 

721.9360 

721.1285 

721.4780 

721.1287 

721.4790 

721.1290 

721.7180 

721.1296 

721.4820 

721.1298 

721.4880 

721.1300 

721.4925 

721.1375 

721.2075 

721.1390 

721.7140 

721.1395 

721.700 

721.1425 

721.5860 

721.1454 

721.390 
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OM  section 


721.1456 

721.1460 

721.1465 

721-1470 

721.1475 

721.1477 

721.1478 

721.1483 

721.1488 

721.1489 

721.1480 

721.1491 

721.1485 

721.1487 

721.1500 

721.1502 

721.1504 

721.1515 

721.1525 

721.1537 

721.1538 

721.1540 

721.1541 

721.1542 

721.1544 

721.1560 

721.1565 

721.1582 

721.1585 

721.1590 

721.1600 

721.1608 

721.1610 

721.1611 

721.1612 

721.1614 

721.1616 

721.1617 

721.1619 

721.1620 

721.1622 

721.1624 


New  section 


Old  section 


721.3870 

721.5225 

721.5275 

721.5325 

721.5350 

721.1375 

721.1700 

721.1775 

721.5375 

721.9870 

721.5500 

721.5550 

721.7160 

721.3740 

721.9320 

721.5575 

721.6600 

721.1425 

721.3220 

721.5740 

721.5780 

7215760 

721.5800 

721.5900 

721.5880 

721.3020 

721.4200 

721.5980 

721.3080 

721.3900 

721.6020 

721.6080 

721.6100 

721.6120 

721.6740 

721.7420 

721.7440 

721.400 

721.9630 

721.6480 

721.6500 

721.6580 


721.1630 

721.1632 

721.1634 

721.1638 

721.1641 

721.1643 

721.1646 

721.1648 

721.1700 

721.1702 

721.1704 

721.1706 

721.1708 

721.1710 

721.1711 

721.1712 

721.1715 

721.1725 

721.1740 

721.1750 

721.1760 

721.1763 

721.1778 

721.1780 

721.1790 

721.1795 

721.1796 

721.1797 

721.1798 

721.1805 

721.1810 

721.1814 

721.1815 

721.1816 

721.1817 

721.1818 

721.1822 

721.1824 

721.1828 

721.1830 

721.1832 

721.1835 


New  section 


721.6660 
721.6680 
721.6700 
721.6780 
721.7080 
721.7100 
721.7260 
721.7340 
721.7660 
721.7680 
721.7780 
721.7720 
721.7700 
721.7460 
721.7480 
721.7500 
721.7560 
721.7540 
721.7580 
721.8100 
721.7600 
721.7620 
721.7740 
721.7760 
721.8075 
721.7280 
721.8225 
721.7300 
721.7320 
721.8275 
721.8300 
721.8325 
721.8350 
721.8400 
721.8450 
721.8475 
721.8500 
721.8525 
721.8550 
721.8575 
721.8600 
721.8675 


CM  section 

New  section 

721.1840 

721.8750 

721.1845 

721.8775 

721.1858 

721.8700 

721.1875 

721.8825 

721.1880 

721J850  . 

721.1883 

721.8875 

721.1886 

7218900 

721.1887 

721.2750 

721.1888 

721.7220 

721.1889 

721.9480 

721.1895 

721.9500 

721.1896 

721.9530 

721.1897 

721.1625 

721.1898 

721.5425 

721.2070 

721.4060 

721.2075 

721.7360 

721.2085 

721.9260 

721.2094 

721.1925 

721.2100 

721.3560 

721.2132 

721.3840 

721.2150 

721.2275 

721.2155 

721.1800 

721.2180 

721.4340 

721.2184 

721.9675 

721.2188 

721.9780 

721.2192 

721.9720 

721.2194 

721.9760 

721.2196 

721.9800 

721.2198 

721.4840 

721.2200 

721.6000 

721.2480 

721.9900 

721.2490 

7215920 

721.2500 

721.6440 

721.2550 

721.9930 

721.2555 

721.9940 

721.2585 

721.600 

721.6625 

721.5625 

(FR  Doc.  93-12229  Filed  5-21-93:  8:45  ami 
numocooc  w«o-«o-f 


R« 


INR 
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Ind( 
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Doc 
Mac 

Cod 
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Prin 


Publ 
Add 


Exec 
'Publ 
Wee 

TiM 

Gen 
Olhi 

Data 
GukJ 
Lega 
Privi 
PuU 
TDD 


Free 
Law 
aUX 

FEOf 

2622S 
26486 
2667S 
26811 
27187 
27443 
276S1 
27821 
28333 
28481 
287S7 
2881S 
28097 
28327 
28521 
28777 


Reader  Aids 

II      • 


INTORMATION  AND  ASSISTANCE 


Ftderal  R«gi«tar 

Index,  finding  aids  ft  general  infionnation 
Public  inspection  desk 
Cocrections  to  published  documents 
Document  drafting  inliDimatioa 
Machine  readable  documents 

Cod*  of  Federal  Regulationa 

Index,  finding  aids  ft  general  Informatloo 
Piloting  schedules 


202-S23-52Z7 
52»-6215 
S23-6237 

S23-3447 


S2»-5227 
S23-341* 


PubUc  Laws  Update  Service  (numbers,  dates,  etc) 
Additional  infonnatioo 

Praeidential  Oooumants 

Executive  orders  and  prodamaUons' 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

TtM  United  State*  Oovemmant  Manual 

General  informatioa 

OliwSarvlcea 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retentioo  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


523-6641 
523-6230 


523-5230 
523-5230 
523-6230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3167 
523-6641 
523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Qectronk  Bulletin  Board  service  for  PubUc 
Law  numbers.  Federal  Register  finding  aids,  and 
a  list  of  Clinton  Administration  officials. 


202-275-1538, 
or  275-0920 


FEDERAL  REGISTER  PAGES  AND  DATES.  MAY 


26225-26498. 
2649»-26678.. 
2667B-26910... 
26011-27196. 


27197-^7442 

27443-27650 

27651-27820 

27921-28332 

28333-28490 

28491-28756 

28757-28914 

28915-29096_> 


29097-29326.. 
29327-29520.. 

29521-28776 

29777-29948 


..4 

-~e 

™7 
-10 

-11 

.12 
.13 
,14 
-17 
.18 
.19 
.20 
-21 


-.24 


FedaralBaglstar 
VoL  58.  Na  96 
Monday,  May  24.  1993 


CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  of  each  month,  the  Office  o(  the  Federri  Register 
pubJIahea  aeparatety  a  List  ol  CI=R  Sections  Affected  (LSA).  which 
Hsta  ftarta  and  aections  affected  by  documenia  pubUshed  since  the 
revision  date  of  each  ittla. 

3CFR 

Eneuttve  Ordeie: 
Januafy4, 1901 

(Ravokad  in  part  t>y 

PLO  6964) 1921^  27080 

10485 

(Saa  EO  12847) 29511 

10530 

(Saa  EO  12847) 29511 

11423  (Amandad  by 

EO  12847) 29511 

12847 29511 

12848 29517 


.26480 


.27774 


6553- 


6554. 


.26501 


6557. 
6558. 
6559.. 
6S60. 


.26503 


Ji6506 


.26800 


6561. 
6562. 
6563. 


-27648 
-27917 
-27819 
.28915 
.29519 
.29775 


Mamoiandum: 
September  25. 1992 
(See  Memorandum 
of  May  6,  1993) 

May  6. 1993 

rraawantioi 
Detemiinations: 

Na  83-20  of  May  3. 
1993 

Pemilt  May  17, 1993.... 

5CFR 

531 

575 

970 


27647 


..28757 
.28513 


1201 

Propooed  Rutoe: 
591 


—28777 
-.29777 
-..28758 
...28817 


.-26678 
— 28678 
-..26678 
....26678 


7CHI 

2 

58 

80 


-.26678 
28811 


301 28333.  28335,  28028 

91 6 29099 

920 28336.  28337 

932 28338 


958. 


-28767 


979- 
962. 


.28768 


985. 


.28770 


1001. 
1002. 
1004. 


.28340 


1008 I 


-27774 
..27774 
-27774 
-27774 
-27774 


...20133 
.-28133 
...28133 
-.28133 
....28133 
...29133 
...29133 
...28133 
.-28133 
...29133 
...28133 
...29133 
-.28133 
-28133 
-.29133 
.-28133 
-28133 
-.29133 
-.28133 


1088. 


u 
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1106.... 
1106.... 
1124,... 
1126.... 
1131™ 
1135.... 
1138_.. 
1220... 
1753..- 
1755.... 


...29133 
..29133 
..29133 
...29133 
„.29133 
...29133 
..29133 
...26933 
...29363 
...29363 


•  CFR 

78 

94........ 

124 

10  CFR 

73 

74 


.28342 
.28343 
.28345 
.29028 


.29521 
.29521 


Ch.1 28S23 

20 .26257.  27953 

30 26938 

31 27953 

34 27953 

35 .26938.  27953 

50 28523 

54 28523 

55 — > 29366 

61 27953 

72 29795 

170 .28801.  29454 

171 .28801,  29454 

12  CFR 


27443 

.....27443 

27453 

28491 


1 

5 

31 

208 

215 1.26507.  28492 

225 28491 

265 26508 

329 27921 

^^^■••••■•••••••••••••^••••••••••••••ZBf/Z 

563 28346 

620 27922 

935 .29456.  29474 


Ppoooscd  Rultss 

.^...tio^in 

7 

— 26695 

27 

27484 

26695 

CO 1  •■•••••••••••••••■«•••»•••■•• 

29149 

303 

— 26259 

325 

......26701 

337 

26705 

13  CFR 

121 

— 29346 

120    

......29152 

14  CFR 

21     

28494 

23. .27060.  28484 

39 „.26682.  26613,  27454, 

27456, 27457, 27661 ,  27923. 
27924, 27927, 27928, 2891 7, 
28618, 28920, 29102. 29347 

73 26225,  27662,  29522 

97 26225.  26227.  27653. 

27f'54. 28486. 28488 


21 2671 0 

25 -26710 

33 .26262.  29088 

38 26264.  27217.  27954. 

27955,  27957, 28525. 28526. 

28527, 28529, 28801. 28836. 

28938. 28939. 29800. 29802 
71 26265.  26266.  26267. 

26268. 26269. 27680. 28941 . 
29370 

IS  CFR 

799 27930 

PropoMd  RuIm; 

1180 „ 27681 


16  CFR 

305 


18.... 
305.. 


.26684 

..29153 
.26715 


17  CFR 

1 26229.  27458.  28500 

200 26383 

201 26383 

228 26383,  26509.  27467 

229 . 27467 

230 26509 

232 26383 

239....„ „ 26509 

240 26383,  26509.  27656 

249 26509 

270 29695 

PropoMd  RuIm: 

1 26270.  28365 

229 .26442.  27486 

230 .26442,  27486 

239 26442.  27486 

240 27486.  27684.  27686 

18  CFR 

260 26915 

284 27959 

381 26522 

PropoMd 
284 


...27691,  27959 


19  CFR 

12 29348.  29454 

19... 29349 

101 27336 

I U2. ••»••••••••••••••• 2733o 

144 29348 

PropoMd  RuIm; 

101 .~ 28803 

122 28803 


20  CFR 


416. 


..26383 


21  CFR 

100 

163 

178 

184 


27932 

....29523 

26684 

.....27197 


Oh.  I — 26709, 27963 


310 „ „.27636 

430 26652.  26665,  26658, 

436 26652,  26665,  26658, 


442... 
443.. 


450... 
452.... 
510.... 
520.... 
874._, 
890... 
1020.. 


26658 

26665 

26671 

26662 

.26652.26655 

26523 

.26523,29777 

29533 

29533 

26386 


1 29716 

100 29716 

101 .29557.  29716 

102.... 29557 

104... 29716 

161 29557 

182 27959 

184 27959 

352 28194 

357 „ 26886 

700 28194 

740 28194 

1020 ._ 26407 

1040 27495 

24  CFR 

889 26836 

890 26816 


888 27062 

909 27964 

968 29728 

3500 .:.. 28478 


25  CFR 

PropoMd  Hul— ; 
518 


.27967 


26  CFR 


1 

5c 

.26524.28446.28921. 

29028.29535 

26524 

301 

28501 

602 

2AldS 

PfopoMd  RuIm: 

1 27219.  27250.  27498. 

27503,29028,29560 

31 28366.  28371.  28374 

301 „ 29560 

602 

27  CFR 

9 

29  CFR 

402 

..27503.  29028 
..28348,28351 
28304 

403 



28304 

1602..... 

29536 

1926 

2671 

2676 

>•••■•••■••• 

26590 

29349 

28502 

30  CFR 

401 

914 

920 

27203 

28775 

.....28778 

906 

RuIm: 

27967 

913. 

■••••••••■»• 

••••••■•••••a*  £001^4 

914 

920 

934 

32  CFR 

60 


..29153.  29155 


— 27205 


77 

..27205 

80 

..27205 

138 

..27205 

177 

^ 

..27205 

237 

244 

- - 

..27205 
..27205 

364 

371 

••••••■•■••••••••••••a** 

..27205 
..27205 

706 

PfOpOMd 

199 

pasos 

.28504 
..27692 

33  CFR 

89 

vreSA 

100 

117 

151 

26428.  28353.  28354. 
28922.28923.29104 

.27933.  29536 

29482 

..27628 

165 

402 

28354 

.29104 
..29372 

PropoMd 

117 

151 

RuIm: 
26280 

,27504 
..29940 

165 

168 

27506.  27969. 
28942, 29561 

27970. 
,29562 
..29157 

34  CFR 

222  

..26524 

318 

..27440 

612 

..27140 

617 

..28504 

624 

..28504 

625 

..28504 

626 

..28504 

627 

..28504 

630 

..27144 

636 

..28504 

648..„„„ 

..28504 

..26674 

PropoMdRulM: 

361 26281 

363 

.28530 
..26281 

365 

.26281 

366 

••••" "•■ 

..26281 
..26281 

369 

..26281 

370...... 

..26281 

371 

..26281 

373 

..26281 

374 

..26281 

..26281 

376 

377 



..26281 
..26281 

378 

379 

26281 

.28448 
..26281 

380. . 

..26281 

381 

..26890 

385 

..26281 

..26281 

387 

..26281 

388........ 

..26281 

389 

..26281 

390 

..26281 

396 

..26281 

631 

632 

633    . 

••••••••••■••••■•••••••I 

..29157 
.29157 
..29157 

634 

-.29157 

..29157 

636 

653...!.. 

..29373 
..28530 

654 

••••••••••■••■•••••••••• 

..28538 

36  CFR 

7 


..28505 


1232 28506 

Pra^OMdRulM: 

251 26940 

261 26940 

37CFR 

PropoMd  RuIm: 

201 ^7251.  29105 

38CFR 

3 27622.  29107,  29109 

20 27934 

21 26239 

36 29111 

PropoMd  RuIm: 

3 28808 

4 28808 

36 26282 

44 26282 

39CFR 

20 29778 

40CFR 

9-- 27472 

52 27937.  27939.  28354. 

28356,  28357. 28359, 28361. 

28362, 28924, 28926. 29537. 
29783. 29787 

60 28780 

63 „ 26916 

81 29783.  29787 

82 28660 

180 26687.  29118.  29119. 

29549 

185 29119 

186 .26687.  29119 

261 26420 

264 26420.  29860 

265 26420,  29860 

268 28506.  29860 

270 29860 

271 26242.  26420,  26689, 

29860 
721 26690,  26691,  27205. 

27206, 27207. 27940, 29946 

279 26420 

712.„ 28511 

716._ „ 28511 

799.. 28517 

Pfopettd  Rut—; 

Ch.  1 26946 

51 28542 

52 27253.  27971.  28376. 

28944 

63 29296 

80....f» 28946 
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82 28094 

89 28809 

165 26856 

180 _...  26725.  27973.  27974 

185 ...„ 26725 

228 27976 

300 27507 

721 26727.  27255!  27980 

43CFR 

Public  Und  Ordwt: 
5245  (Revoked  by 

PLO  6969) .26917 

6964 27060 

6968 26251 

6969 26917 

6971 26251 

6972 26252 

44CFR 

65 29121 

67 29123 

PropoMdRuiM: 

67 29168 

45CFR 

801 29791 

1301 26918 

46CFR 

25 27658 

35 27628 

159 „ 29488 

160 29488 

164 29488 

204 29350 

340 29351 

502 27208 

505 — „ 27208 

510 27208 

514 28787 

540 „ 27208 

580 28787 

PropoMdRutM: 

28 29502 

30 29890 

40 29890 

98 29890 

147 ....29890 

150 _ 29890 

151 29890 

153 29690 

502 28379 

47CFR 

0 29736 

1 27472 


2 

15... 
22... 
61... 
68... 


29454 

27213 

29661 

69 29791 

73 26252,  26524,  26525, 

26918, 26919, 27214, 27473, 
27944.28927.29792 

76 27658. 

27677.  29553.  29736 

94 29792 

97 29126 

PropoMdRulM: 

73 26528.  26947.  27256. 

27699 

74 26728 

76 „ 29769 

80 29174 


4aCFR 

201 

206 

207 

209 

215 

217 

219 

222 

223 

225 

227 

228 

231 

233 , 

235 , 

237 , 

239 

252 

253 


28458 

28458 

28458 

28458 

28458 

28458 

28458 

28458 

28458 

„ 28458 

28458 

28458 

28458 

28458 

28458 

~ 28458 

- 28458 

28458 

28458 

509 .26919.  29254 

2012 26253 

2015 _ 26253 

2030 26253 

2052 26253 

PropoMd  RuIm: 

509 26948 


49CFR 

106 

107 

108 

110 

121 

171 

173 

178 


.29698 
.29698 
.29696 
.29698 
.29696 
.29696 
.29698 


.29696 
.26526 
.28520 
.29355 


180 

571 

1007 

1011 

1023... .26693.  28932 

1033 27678 

1038 27951 

1145 27961 

1162 28932 

1 171 _ 29355 

1180 29355 


1 71 _ 27257 

174 27257 

526 29378 

571 ."'.2^1*4727517.28847 

SOCFR 

17 27474,  27986,  28790 

32 .29072.  29080 

216 29127 

222 26920 

227 28790.  28793,  28795 

285 26921 

601 29553 

625 27214.  27215.  27987 

638 29554 

641 .29554.  29556 

642 29554 

658 29554 

661 26922 

663 27480 

672 1 .28520,  28799 

675 27216,  28522,  28799, 

29362. 29793 

678 27336,27482 

683 26255,  29454 

Propo#<d  RuIm: 

17 26949,  27260,  27699. 

28381, 28543, 28849, 291 76, 
29805 

226 29186 

625 28386 

641 29805 

672 .29381,  29564 

675 29381,  29564 


UST  OF  PUBUC  LAWS 

Note:  Ho  public  bills  whtc»i 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  (or  inclusion 
in  today's  List  of  Public 
Lew*. 

Lest  List  May  12.  1993 
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CFR  CHECKU8T 


TW« 


TNs  ctMcWM.  prap«r»d  by  ttw  Offic*  o<  tw  Fsdaral  R«gMar.  to 

pubMwd  wMMy.  H  I*  anwigad  in  th*  ordar  ol  CFR  tMM.  stock 

nufflbwSi  pfioM,  WW  rawHondslM. 

An  ailMWc  n  ("VCSdM  Mch  antry  thi^  has  bMn  iMiMd  ainc*  last 

wssk  and  iiNch  Is  now  avaiabla  for  sala  at  V«  Qovsmmant  Printing 

OfRoa. 

A  ctwddM  of  currant  CFR  voiumaa  oompfWng  a  oompMa  CFR  sat 

aiao  i«)paars  fn  tha  lalaat  laaua  of  tha  LSA  (List  of  CFR  Sactions 

Affactad),  which  Is  ravlsad  monthly. 

Tha  annual  rata  for  subacfipHon  to  al  ravlaad  voHimaa  Is  $775X)0 

domaatfc.  $193.75  addMon^  for  foraign  maWng. 

Mai  oalara  to  tia  SuparMsndant  of  Docunants,  Attn:  Maw  Ordars, 

P.O.  Box  371954,  PttlstMrgh.  PA  152S0-7964.  Al  oidscs  must  ba 

accotnpaniad  fay  ranMsnca  (chadc,  monay  ordar,  QPO  Daposit 

Aooounl.  VISA,  or  Mastar  Card).  Ctiarga  ordars  may  t>a  toiaphonad 

to  tw  GPO  Order  Deslt.  Monday  tMOUgh  Friday,  at  C208)  783-3238 

from  SKM  ajn.  to  4.00  pjn.  aastam  Ima,  or  FAX  your  ctvvga  ordars 

top02)S12-2233. 

TWa  aioGkNiMHbar  Mea 

1. 2  (2  Basarvad) (86M)9><n)01-1} iMSO 

3  (1992  ConvsMton 
ond  Ports  100  and 
101) (ad9^l9-O00OM) .._.      17X10 

4 (86W)19-00003-e) iJSO 

SParta: 

700-1199 

1200-End.i(6 
Basarvad) 


Jon.  1. 1993 


.  (86»-01»H)000*4) 
.  (86MI»-0000M) 


21  X» 
17A) 


7 

0-26. 
27-45 
46-61 
52  ™ 


53-209  

210-299  „. 

300-399 

400-699 

700-699 

900-999  .... 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1699 

1900-1939  . 

M940-I949 

1950-1999  . 

2000-End.. 


.(669-01940007-1) 20J» 

.(66»^)19^<X)006-9) MJOO 

.  (86^41 7-OOOOM) \tJ0O 

.(869-01^«»10-l) 26A) 

.(66^1^-00011-9) 21X10 

.(66M19^X»12-7) 3000 

.(869^17-00013-2).....  13X10 

.  (869^)19-00014-3) 17X10 

.(869-019-00015-1) 21X10 

.  (869-019-00016-0) 33X10 

.(869-019^10017-8) 20X10 

(869mi9m0016-6) 13.00 

(869-01940019-4) 11X10 

(669-019-00020-8) 27X10 

.(86H)19-00Q21-4) 17X10 

(869-019400224) 13X10 

.  (869419-00023-2) 27.00 

(869417-00024-8) 26X10 

.(869419-00025-9) 12X)0 


(86941940026-7) 


9  Parts: 
1-199  .... 
200-End 

10 


.  (86941940027-5) 27X10 

.  (86941940028-3) 21X10 


0-50 (86941940029^1) 

51-199 (869419-00030-5) 

200-399 (86941940031-3) 

40(M99 (86941940032-1) 

SOO-End  (86941940033-0) 


29X10 
21X10 
15.00 
20X10 
33.00 


'Jan.1 
Jon.  I 

Jan.1 
Jan.1 


(86941940006-2) 21X)0       Jan.  I 


Jan.1 
Jon.  I 
Jan.  I 
Jaal 
Jan.1 
Jaal 
Jaal 
Jan.1 
Jan.1 
Jan.1 
Jaal 
Jaal 
Jaal 
Jaal 
Jaal 
Jaal 
Jan.1 
Jaal 
Jan.1 


20X10      Jaal 


Jaal 
Jaal 

Jan.1 
Jan.1 
Jaal 
Jaal 
Jaal 


11  (869417-00034-5) IIOO  Joa  1 

12  Parts: 

1-199 (869419-00035-6) 11X10  Jan.1 

200-219 (869417-00036-1) 13X10  Joa  1 

220-299 (86941940037-2) 26.00  Joa  1 

300499 (86941940038-1) 21X10  Jaal 

500-599 (86941940039-9) 19X10  Joa  1 

600-End (86941940040-2) 28X10  Joa  1 

11 (869419-00041-1) ......  28X10  Jaal 


1993 
1993 

1993 
1993 

1993 


1993 
1993 
1992 
1993 
1993 
1993 
1992 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1992 
1993 

1993 

1993 
1993 

1993 
1993 
1993 
1993 
1993 

1992 

1993 
1992 
1993 
1993 
1993 
1993 

1993 


UPwis: 

1-59  ..- 

(86941940042-9) 

29.00 

60-139 

(86941 7-0004>4) 

22.00 

140-199. 

....(869419-00044-5) 

12X)0 

200-1199 (86941940045-3) 

22X10 

120O-{nd     .. 

(86941940046-1)  ....„ 

16.00 

ISParta: 

0-299  

(86941940047-0)  „.... 

14X)0 

300-799  .... 

(86941940048-8) 

25X10 

800-End 

(869419-00049-6) 

19.00 

It  Parts: 

0-149  

(86941940060-0) 

7X10 

150-999  

(869419-0005M) 

17.00 

1000-End 

(86941940052-6) .._.. 

24X10 

17 

1-199 (869417-O0054-0) 

200-239 (869417-00055-8) 

240{nd  (869417-00056-6) 


15X10 
17X10 
24X10 


181 

1-149 

150-279, 

280-399. 

400-€nd 

It 


(86941 7-00057-4) 16.00 

...  (869^17-00058-2) 19.00 

.„  (869417-00059-1) 14.00 

,..(869417-000604) 9i0 


1-199 „. (869417-00061-2) 

200-End  ». „- (869417-00062-1) 


28X10 
9.50 

20Parta: 

1-399  (86941 7-<10063-9) 16X10 

400499 (869417-00064-7) 31.00 

500-End  (869417-00065-5) 21X)0 


21 

1-49 (869^17-00066-3) 

100-169 (869417-00067-1) 

170-199 (869417-00068-0) 

200-299 -..  (869417-00069-8) 

300499 (869417-00070-1) 

500-599 (86941 7-0007  HD 

600-799 (869417-00072-4) 

800-1299 (869417-00073-6) 


13X10 

14.00 

18X10 

5.50 

29.00 

21.00 

7.00 

18.00 

.(869417-000764) 9X)0 


1300-End . 

22  Parts: 

1-299 (869417-00075-2) 

300-€nd  ..„ (869417-00076-1) 


26.00 
19X10 


23 (869417-00077-9) 18X10 

24  Parts: 

0-199  (869417-00078-7) 34X10 

200499 (869417-00079-5) 32X» 

500-499 (86941 7-00080-9) ......  13X10 

700-1699 >  (869417-00081-7) .._..  34X10 

1700-End (869417-00082-5) 13.00 


§§1.1401-End  (869417-00094-9) 

i-29 (869417-00095-7) 

30-39  (869417-00096-5) 

40-49  (869417-00097-3) 

50-299 ...» (869417-00096-1) 

300499 (869417-00099-0) 

500-599 (86941940101-4) 

60O*Kt  (869417-00101-5) 


26.00 
22X10 
15X10 
12X10 
15.00 
20X10 
6.00 
6.50 


Joa 
Jan. 
Joa 

Jon. 
Jan. 

Joa 
Joa 

Jaa 

Jon. 
Joa 

Jan. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 

Apr. 
Apr. 

Apr, 
Apr, 

Apr, 
Apr, 
Apr 

Apr, 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr. 

Apr 

Apr. 
Apr 
Apr 

Apr 
Apr 


25 (869417-00063-3) 25X)0       Apr 

26  Parts: 

§§  1.O1-140 (869417-O0084-1) 17X10 

§§  1.61-1.169 (869417-000854) 33.00 

§§  1.170-1.300 (869417-00086-8) 19.00 

§§  1  J01-1.400 (86^017-00087-6) \7J0O 

§§  1401-1.500 (869417-000664) 38X10 

§§  1.50I-1M) (869417-00069-2) 19.00 

§§  1.641-1450 (86941 7-0009O-6) 19.00 

§§  1.851-1.907 (869417-00091-4) 23.00 

§§  1.9O8-1.100O (869417-00092-2) 26.00 

§§  1.1001-1.1400  (869417-00093-1) 19.00 


Apr, 
Apr, 
Apr 
Apr 
Apr, 
Apr, 
Apr, 
Apr 
Apr, 
Apr, 
Apr, 
Apr, 
Apr, 
Apr 
Apr 
Apr 
'Apr 
Apr 


993 
992 
993 
993 
993 

993 
993 
993 

993 
993 
993 

992 
992 
992 

992 
992 
992 
992 

992 
992 

992 
992 
992 

992 
992 
992 
992 
992 
992 
992 
992 
992 

992 
992 

992 

992 

992 
992 
992 
992 

992 

992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
992 
990 
992 
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TM«  tloefcNuNibar 

27Pv1t: 

l-W  (66^17-00102-3) 3100 

200-End (869-01»-0010f-2) UJBO 


M (86W)1 7-00104-0) 

2IPwls: 

•W (86WJ17-00105-6) 

'0I>-4W (86W)JV00106-6) 

500-899 (86W)17-00107-4) , 

WO-1899 (869^)17-00106-2) 

1900-1910  (§§1901.1  to 

•910.999) (669-017-00109^1) , 

1910  (§§1910.1000(0 

•nd)  (66W)17-O011(M) . 

1911-1925 (869-017-00111-2) . 

'«6 (669-017-00112-1) . 

1927-End (66W)17-0011>9) . 


Apr.  1,  1992 
•Apr.  1, 1991 

37Xn        My  1,  1992 


19O0 

9A) 

32J0O 

16A) 


16A) 

9J)0 

liA) 

XJOO 

30  Paris: 

1-lW  ~ (669-017-001 14-7) 25i)0 

200-499 (669-017-001 15-5) WJOO 

70O-EfKl (669-017-00116-3) 25A) 

31 


0-199  „ (66W)1 7-001 17-1) 17.00 

200-End  — (669-017-001 16-0) 2SJ0O 

32  Parte: 

1-39.  Vd.  I 15j)0 

1-39,  Vd.  N „ I9A) 

'-W.  V0».  Ill ,8.00 


'-I89  (669-017-00119^) 

IW-399 (869-017-0012(>-l) 

400-629 (669-017-00121-0) 

630-699 (869-017-00122-6) 

700-799 (669-017-00123-6) 

600-€nd  (869-017-00124-4) 

33  Parts: 

1-124  (669-017-00125-2) 

125-199 (669-017-0012^1) 

20(Knd (869-017-00127-9) 

34  Parts: 

1-2W  (869-017-00128-7) 

300-399 (669-017-00129-5) 

40(Hnd  (869-017-00130-9) , 

35  (669-017-00131-7) , 

36  Parts: 

1-W  (669-017-00132-5)  , 

20«nd  (669-017-00133-3) . 

37 (669-017-00134-1) . 

38  Parte. 

0-'7 (869-017-00135-0) . 

16-End (669^)17-00136-6) . 

39  (869-017-00137-6) . 


XJOO 
33.00 
29  A) 
14Jn 
20.00 
20.00 

\tJ0O 
21.00 
2iJ00 

27  A) 
19A) 
32J)0 

12.00 

15.00 
32.00 

VJOO 

28.00 
26.00 


401 

1-51  

52 

53-60 

61-80 

61-85  

OCTTrV    

100-149  

150-189  

190-259  

260-299  

300-399  

400-424 

425-699 

700-789  

790*kJ  

41Chaplars: 

1. 1-1  to  1-10 

1,  HltoAppS(Klx.2(2 


.(869-017-O0I38-4) 31.00 

.(869-017-00139^2) 33O0 

.(869-017-00140-6) 36.00 

.(669-017-00141-4) 16.00 

.(869-017-00142-2) 17J)0 

.(869-017-00143-1) 33«) 

.  (66WI1 7-00144-9) UJOO 

.(66W)17-O0145-7) 21O0 

.  (669-017-00146-5) ]6S10 

.(669-017-00147-3) 36  JO 

(869-017-00148-1) 15J0 

(869-017-00149-0) 26J0O 

(869-017-00150-3) 26J0 

(869^)17-00151-1) 23.00 

(86901 7-00152-0) 25X10 


Wy  1.1992 
July  1,1992 
July  1, 1992 
July  1, 1992 


29A)       July  1, 1992 


MJOO 

R*««rv»<D 13  JO 


July  1,1992 

*J»iy  1. 1989 

JUy  1,1992 

July  1,1992 

July  1.1992 
Jiiy  1.1992 
July  1,1992 

J»iy  1.1992 
July  1,1992 

>Ju»y  1.  1984 

'July  1,  1964 

»Ju»y  1,  1984 

July  1,  1992 

July  1,  1992 

July  1,  1992 

'July  1,  1991 

July  1,  1992 

July  1, 1992 

July  1.1992 
Julyl,  1992 
July  1,1992 

Jiiy  1.1992 
J«iy  1,1992 
Julyl.  1992 

Jiiy  1.1992 

Julyl.  1992 
July  1.1992 

July  1,1992 

Septl.  1992 
Sept.  1.  1992 


16.00       July  1.  1992 


July  1,1992 
JUy  1,1992 
Julyl,  1992 
Julyl.  1992 
July  1.1992 
July  1,1992 
July  1.1992 
Julyl,  1992 
July  1,1992 
Julyl,  1992 
July  1,1992 
July  1,1992 
July  1.1992 
Julyl.  1992 
Julyl.  1992 

'July  1.  1984 
'July  1,  1984 


TWs 

*^-- }4jn 

7 .. — _^^ ^..^ 4_oo 

0  •••••••••••....••~~~....~~...............„...„„„„.......^„„  4J0 
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The  President 
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Presidential  Documents 


Proclamation  6564  of  Nfay  21,  1993 
National  Maritime  Day,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  May  22,  1819,  the  first  transatlantic  steamship  voyage  began  when  the 
SS  Savannah  left  the  U.S.  port  of  Savannah,  Georgia.  Sixty  years  ago,  in 
recognition  of  this  historic  voyage,  President  Franklin  D.  Roosevelt  first 
called  upon  the  American  people  to  observe  Mav  22  as  National  Maritime 
Day  by  displaying  the  American  flag  at  their  homes  and  other  suitable 
places. 

On  National  Maritime  Day  50  years  ago,  the  United  States  was  engaged 
in  a  great  World  War.  The  United  States  merchant  marine  made  victory 
possible  by  linking  our  production  forces  at  home  with  our  fighting  forces 
overseas.  Throughout  our  history,  America's  civilian  seafarers  have  faithfully 
supported  our  military  forces. 

Thirty  years  ago,  President  John  F.  Kennedy  cited  the  role  of  the  American 
merchant  marine  in  promoting  world  trade.  "Our  ships  and  the  men  who 
man  them  stand  ready  to  serve  the  Nation  in  any  circumstance  and  in 
all  conditions  of  peacefiil  commerce  or  national  emergency,"  he  said. 

On  National  Maritime  Day  15  years  ago,  the  U.S.  Merchant  Marine  Academy 
at  Kings  Point,  New  York,  was  preparing  to  become  the  first  Federal  service 
academy  to  grant  diplomas  to  women.  The  women  who  have  since  graduated 
from  our  service  academies  contribute  significantly  to  our  Nation's  economic 
and  military  strength. 

Today,  America's  merchant  ships  continue  to  provide  Jobs  and  economic 
benefits  for  America.  The  men  and  women  who  sail  those  ships  and  who 
serve  in  supporting  industries  are  prepared  to  support  the  Nation  in  times 
of  crisis.  I  ask  all  Americans  to  join  me  in  saluting  them  on  National 
Maritime  Day,  1993. 

In  recognition  of  the  importance  of  the  U.S.  merchant  marine,  the  Congress, 
by  a  joint  resolution  approved  May  20,  1933,  has  designated  May  22  of 
each  year  as  "National  Maritime  Day"  and  has  authorized  and  requested 
the  President  to  issue  annually  a  proclamation  calling  for  its  appropriate 
observance. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  tiie  United  States 
of  America,  do  hereby  proclaim  May  22,  1993,  as  National  Maritime  Day. 
I  urge  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
programs,  ceremonies,  and  activities  and  by  displaying  the  flag  of  tiie  United 
States  at  their  homes  and  other  suitable  places.  I  also  request  that  all  ships 
sailing  under  the  American  flag  dress  ship  on  that  day. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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Fadaral  Ragister 
VoL  58.  No.  09 
Tuesday.  May  25.  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  gerwral 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  liltes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tf>e  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartO 
RIN3150-AE65 

Repeal  of  NRC  Standards  of  Conduct 
Regulations 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  repeal  those  delegations 
of  authority  and  other  miscellaneous 
regulations  in  10  CFR  part  0  that  are 
now  contained  in  NRC  internal 
Management  Directives  and  Handbooks 
or  are  no  longer  necessary.  These 
internal  documents  were  issued 
following  the  promulgation  of 
government-wide  ethics  regulations  by 
the  Office  of  Government  Ethics  (OGE). 
The  new  OGE  regulations  have  largely 
supplanted  NRC's  own  ethics 
regulations. 

EFFECTIVE  DATE:  June  24, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
Michael  Rafky,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone:  301-504-1606. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  7, 1992  (57  FR  35006),  the 
Office  of  Government  Ethics  published 
its  final  rule  establishing  government- 
wide  standards  of  conduct  for  executive 
branch  employees.  These  regulations, 
which  are  codified  at  5  CFR  part  2635, 
took  effect  on  February  3, 1993,  and 
supplanted  a  substantial  portion  of 
Nuclear  Regulatory  Commission 
standards  of  conduct  regulations. 

OGE  asked  the  Commission  to  remove 
its  internal  procedures  and  delegations 
of  authority  from  10  CFR  part  0  and 


place  them  in  internal  agency 
documents.  See  5  CFR  S  2635.105 
(1992).  Having  now  issued  the  necessary 
Management  Directives  and  Handbooks, 
NRC  is  deleting  the  appUcable 
delegations  of  authority  from,  and  other 
portions  of,  its  remaining  regulations  in 
10  CFR  part  0.  Because  NRC  is  required 
to  delete  those  portions  of  10  CFR  part 
0  that  have  been  superseded  by  OGE 
regulations,  NRC  finds,  pursuant  to  5 
U.S.C.  553(b)(B),  that  there  is  good 
cause  not  to  seek  public  comment  on 
this  rule,  as  such  comment  is 
unnecessary. 

Environmental  Impact:  Categorical 
Exclusion 

NRC  has  determined  that  this  final 
rule  is  the  type  of  action  described  in 
categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  the  final  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

Regulatory  Analysis 

The  Nuclear  Regulatory  Commission 
is  eliminating  regulations  that  have  been 
superseded  by  the  Office  of  Government 
Ethics'  government-wide  standards  of 
conduct  regulations.  This  rule  has  no 
significant  impact  on  health,  safety  or 
the  environment.  There  is  no  substantial 
cost  to  licensees,  NRC  or  other  Federal 
agencies. 

Backfit  Analysis 

NRC  has  determined  that  the  backfit 
rule.  10  CFR  50.109,  does  not  apply  to 
this  final  rule  and  that  a  backfit  analysis 
is  not  required  for  this  final  rule, 
because  these  deletions  of  regulations 
do  not  involve  any  provisions  which 
would  impose  backfits  as  defined  in  10 
CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  0 

Conflict  of  interest.  Criminal 
penalties. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  5  U.S.C.  552  and  553,  NRC  is 


adopting  the  following  amendments  to 
10  CFR  part  0. 

PART  ^-CONDUCT  OF  EMPLOYEES 

1.  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 

Authority:  Sees.  25, 161, 68  SUt.  925,  948, 
u  amended  (42  U.S.C  2035.  2201);  sec.  201, 
88  Stat  1242, 88  amended  (42  U.S.C  5841); 
E.0. 11222.  30  FR  6469,  3  CFR  1964-1965 
COM?.,  p.  306;  5  CFR  735.104. 

Sectioos  0.735-21  and  0.735-29  also 
issued  under  5  U.SC  552.  553. 

ia735-3    [RmiovMf] 

2.  Section  0.735-3  is  removed. 

3.  Section  0.735-21  is  revised  to  read 
as  follows: 

S  a735-21    Acts  affecting  •  personal 
financial  interest  (bassd  on  18  U.S.C.  208). 

(a)  Exemption  of  remote  or 
inconsequential  financial  interests.  (1) 
In  accordance  with  the  provisions  of  18 
U.S.C.  208(b)(2).  the  NRC  has  exempted 
the  following  financial  interests  bom  18 
U.S.C.  208(a)  upon  the  ground  that  such 
interests  are  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
its  employees'  services: 

(i)  Financial  interests  in  an  enterprise 
in  the  form  of  shares  in  the  ownership 
thereof,  including  preferred  and 
common  stocks  whether  voting  or 
nonvoting,  and  warrants  to  purchase 
such  shares; 

(ii)  Financial  interests  in  an  enterprise 
in  the  form  of  bonds,  notes,  or  other 
evidence  of  indebtedness; 

(iii)  Investments  in  State  or  local 
government  bonds  and  investments  in 
shares  of  a  widely  held  diversified 
mutual  fund  or  regulated  investment 
company,  except  holdings  in  mutual 
investment  funds  or  regulated 
investment  companies  dealing  primarily 
in  atomic  energy  stocks;  Provided,  That 
in  the  case  of  paragraph  (a)(1)  (i)  and  (ii) 
of  this  section: 

(A)  The  total  market  value  of  the 
financial  interests  described  in  said 
subdivisions  with  respect  to  any 
individual  enterprise  does  not  exceed 
$1000;  and 

(B)  The  holdings  in  any  class  of 
shares,  or  bonds,  or  other  evidences  of 
indebtedness,  of  the  enterprise  do  not 
exceed  1  percent  of  the  dollar  value  of 
the  outstanding  shares,  or  bonds  or 
other  evidences  of  indebtedness  in  said 
class. 

(2)  Where  a  person  covered  by  this 
exemption  is  a  member  of  a  group 
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organized  for  the  purpose  of  investing  in 
equity  or  debt  securities,  the  interest  of 
such  person  in  any  enterprise  in  which 
the  group  holds  securities  shall  be  based 
upon  said  person's  equity  share  of  the 
holdings  of  the  group  in  that  enterprise. 

(3)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  computations  of  dollar 
value  of  financial  interests  in 
corporations  shall  be  by  means  of: 

(ij  Market  value  in  the  case  of  stocks 
listed  on  national  exchanges;  or 

(ii)  Over-the-counter  market 
quotations  as  reported  by  the  National 
Daily  Quotation  Service  in  the  case  of 
unhsted  stocks;  or 

(iii)  By  means  of  net  book  value  (i.e. 
assets  less  liabilities)  in  the  case  of 
stocks  not  covered  by  the  preceding  two 
categories.  With  respect  to  debt 
seciuities,  face  value  shall  be  used  for 
valuation  purposes. 

(4)  The  dollar  value  and  percentage  of 
financial  interests  listed  above  in 
paragraph  (a)(1)  of  this  section  shall  be 
computed  as  of  the  date  on  which  the 
employee  first  participated  personally 
and  substantially  in  any  particular 
matter,  within  the  meaning  of  18  U.S.C. 
208(a),  relating  to  the  enterprise 
concerned.  The  dollar  value  and 
percentage  so  computed  shall  govern 
during  the  entire  period  that  the 
employee  participates  in  the  particular 
matter  unless,  after  the  date  of 
computation,  the  employee,  or  other 
person  or  organization  referred  to  in 
paragraph  (a)  of  this  section  acquires  an 
additional  interest  in  the  same 
enterprise.  In  the  event  of  such 
subsequent  acquisition,  the  dollar  value 
and  percentage  shall  be  recomputed  as 
of  the  date  of  the  subsequent 
acquisition.  If,  as  a  result  of  the 
subsequent  acquisition,  the  dollar  value 
and  percentage  computed  exceeds  the 
limitations  described  in  paragraph  (a)(1) 
of  this  section,  the  general  exemption 
provided  therein  shall  no  longer  be 
applicable  and  an  ad  hoc  exemption 
must  be  sought  in  accordance  with  the 
provisions  of  18  U.S.C.  208(b)(1). 

(b)  Special  exemption  for  special 
Government  employees.  Federal 
Personnel  Manual  Chapter  735, 
Appendix  C  provides  that  a  special 
Government  employee  should  in  general 
be  disqualified  fiom  participating  as 
such  in  a  matter  of  any  type  the 
outcome  of  which  will  have  a  direct  and 
predictable  effect  upon  the  financial 
interests  covered  by  18  U.S.C.  208. 
However,  that  chapter  states  that  the 
power  of  exemption  may  be  exercised  in 
this  situation  "if  the  special 
Government  employee  renders  advice  of 
a  general  nature  from  which  no 
preference  or  advantage  over  others 
might  be  gained  by  any  particular 


person  or  organization."  It  is  the  policy 
of  the  Nuclear  Regulatory  Commission 
in  conformity  with  the  foregoing  to 
exercise  the  power  of  exemption 
pursuant  to  18  U.S.C.  208(b)  in  such 
situations. 

§0.735-22    [Removed] 

4.  Section  0.735-22  is  removed. 

S  0.735-23    [Removed] 

5.  Section  0.735-23  is  removed. 

f  0.735-26    [Removed] 

6.  Section  0.735-26  is  removed. 

Annex  A    [Removed] 

7.  Annex  A  to  10  CFR  part  0  is 
removed. 

Dated  at  Rockville.  Maryland  this  12th  day 
of  May,  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
[PR  Doc.  93-12302  Filed  5-24-93;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  330 
RIN  3064-AB01 

Deposit  Insurance  Coverage 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  FDIC  has  adopted  final 
amendments  to  its  deposit  insurance 
regulations  which  specify  the  extent  of 
insurance  coverage  provided  by  the 
FDIC  for  deposit  accounts  in  FDIC- 
insured  institutions.  Most  of  the  final 
amendments  are  required  to  implement 
section  311  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991,  which  amended  various 
provisions  of  the  Federal  Deposit 
Insurance  Act  governing  deposit 
insurance  coverage.  The  FDIC  is  also 
adopting  other  amendments  to  its 
deposit  insurance  regulations  that  the 
FDIC  believes  are  necessary  to  further 
clarify  the  extent  of  deposit  insurance 
provided  by  the  Federal  Deposit 
Insurance  Act  and  the  FDlC's 
regulations.  The  intended  effect  of  this 
amendment  is  to  make  the  FDIC's 
regulations  consistent  with  the  statutory 
provisions  governing  insurance 
coverage. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  June  24, 1993,  except 
§§330.1(j).  330.10(a),  330.12(c). 
330.12(d)(3),  and  330.13  which  are 
effective  December  19, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 

Claude  A.  Rollin,  Counsel,  Legal 
Division  (202-898-3985). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  this 
notice.  Consequently,  no  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

Background 

On  December  19, 1991,  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIdA), 
Pub.  L.  102-242, 105  Stat.  2236,  was 
signed  into  law.  Section  311  of  FDICIA, 
inter  alia,  amended  certain  provisions  of 
sections  3,  7  and  11  of  the  Federal 
Deposit  Insurance  Act  (the  FDI  Act),  12 
U.S.C.  1813, 1817. 1821.  which  govern 
the  extent  of  insurance  coverage 
provided  by  the  FDIC  for  deposits  in 
FDIC-insured  institutions.  Some  of 
those  statutory  amendments  were 
effective  as  of  December  19. 1991,  others 
became  effective  on  December  19, 1992, 
and  still  other  amendments  will  become 
effective  on  December  19, 1993. 

On  October  13, 1992.  the  FDIC's 
Board  of  Directors  authorized  the 
publication,  for  comment,  of  certain 
proposed  amendments  to  the  FDIC's 
deposit  insurance  regulations  (12  CFR 
part  330).  The  proposed  amendments, 
which  were  primarily  to  implement  the 
statutory  changes  noted  above,  were 
published  in  the  Federal  Register  (57 
FR  49026)  on  October  29. 1992.  The 
proposed  amendments  were  published 
for  a  60-day  comment  period  which 
closed  on  December  28, 1992.  The  FDIC 
received  a  total  of  144  comment  letters 
that  were  carefully  reviewed  and 
considered  by  FDIC  staff  members.  The 
comment  letters  were  from  many 
different  sources,  including  insured 
depository  institutions,  bank  and  thrift 
holding  companies,  trade  associations, 
corporations,  law  firms,  members  of 
Congress,  government  agencies  and 
various  other  persons  and  entities. 
Those  comment  letters  are  summarized 
throughout  the  following  discussion  of 
the  final  amendments. 

Rights  and  Capacities 

Under  the  amended  statutory 
provisions,  deposit  insvurance  is  still 
based  upon  the  ownership  "rights  and 
capacities"  in  which  deposit  accounts 
are  maintained  in  FDIC-insured 
institutions.  Although  section  311  of 
FDICLA  deleted  the  "rights  and 
capacities"  provisions  fi-om  section  3(m) 
of  the  FDI  Act,  12  U.S.C.  1813(m).  it 
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added  a  similar  provision  to  section 
11(a)(1)  of  the  FDI  Act.  12  U.S.C 
1821(a)(1).  The  revised  section  11(a)(1) 
requires  the  FDIC  to  aggregate  all 
deposits  in  a  single  insured  Institution 
that  are  maintained  by  the  depositor  "in 
the  same  capacity  and  the  same  right." 
Since  this  language  is  virtually  identical 
to  the  language  that  was  deleted  from 
section  3(m)  of  the  FDI  Act,  the  FDIC 
will,  as  proposed,  continue  to  aggregate 
deposits  maintained  in  the  same  right 
and  capacity  and,  conversely,  separately 
insiue  deposits  maintained  in  different 
rights  and  capacities.  This  means  there 
will  be  no  change  in  the  basic  rules 
which  provide  that  accounts  owned  in 
difierent  manners  are  insured  separately 
(provided  that  certain  requirements  are 
satisfied)  and  accounts  owned  in  the 
same  ways  are  added  together  and 
insured  up  to  $100,000. 

For  instance,  if  an  individual  has  two 
single  ownership  accounts  at  the  same 
insured  depository  institution,  those 
accoimts  are  added  together  and  insured 
up  to  $100,000  in  the  aggregate.  But 
individual  accounts  are  insured 
separately  from  joint  accounts  and  also 
bom  some  revocable  and  irrevocable 
trust  accounts,  provided  that  certain 
regulatory  reqiiirements  are  satisfied. 

Authority  and  Purpose 

As  proposed,  the  FDIC  amended 
§  330.2  of  its  deposit  insurance 
regulations,  12  CFR  330.2,  to  revise  the 
description  of  the  FDIC's  authority  to 
prescribe  deposit  insiuance  regulations. 
The  only  statutory  provisions  which 
speak  to  the  amoimt  of  deposit 
insurance  that  must  be  provided  by  the 
FDIC  for  various  types  of  accounts  ara 
in  sections  3, 7. 8. 11  and  12  of  the  FDI 
Act,  12  U.S.C  1813,  1817,  1818,  1821, 
1822.  Section  311  of  FDICIA  deleted  the 
provision  in  section  3  of  the  FDI  Act.  12 
U.S.C.  1813.  which  expressly  authorized 
the  FDIC  to  clarify  and  define,  by 
regulation,  the  extent  of  deposit 
insurance  coverage  resulting  from 
subsections  3(m)(l),  3(p).  7(i)  and  11(a) 
of  the  FDI  Act,  12  U.S.C  1813(m)(l), 
1813(p),  1817(i)  and  1821(a),  and  to 
define  the  terms  used  in  those  sections. 
The  FDIC  does  not  believe,  however, 
that  by  deleting  this  provision.  Congress 
intended  to  specifically  eliminate  the 
FDIC's  authority  to  prescribe  deposit 
insurance  regulations.  Neither  the 
language  nor  the  legislative  history  of 
FDICIA  evidences  any  intent  on  the  part 
of  Congress  to  drastically  reduce  the 
amount  of  deposit  insurance  coverage 
which  would  be  the  practical  result  of 
revoking  the  FDIC's  deposit  insurance 
regulations.  In  addition,  Congress  did 
not  define  the  vast  majority  of  terms  in 
sections  3.  7  and  11  of  the  FDI  Act,  12 


U.S.C  1813. 1817  and  1821.  which 
govern  the  amount  of  deposit  insurance 
coverage  provided  by  the  FDIC 
including  the  "rights  and  capacities" 
language  upon  which  all  of  the  deposit 
insurance  rules  are  based.  Therefore,  the 
FDIC  must  continue  to  define  those 
terms  and  to  provide  more  specificity 
concerning  the  extent  of  insurance 
coverage  through  regulations. 

We  not  the  FDICIA  did  not  change  the 
FDIC's  authority,  in  section  9(a)  (Tenth) 
of  the  FDI  Act,  to  prescribe  by  its  Board 
of  Directors  such  rules  and  regulations 
as  it  may  deem  necessary  to  carry  out 
the  provisions  of  this  Act  or  of  any  other 
law  which  it  has  the  responsibility  of 
administering  or  enforcing  (except  to 
the  extent  that  authority  to  issue  such 
rules  and  regulations  has  been  expressly 
and  exclusively  granted  to  any  other 
regulatory  agency).  12  U.S.C  1819(a) 
(Tenth). 

Moreover,  in  section  302(d)  of 
FDICIA,  Congress  added  a  new 
subsection  (f) »  section  10  of  the  FDI 
Act,  12  U.S.C  1820(f),  which  provides 
that,  except  to  the  extent  that  authority 
under  this  Act  is  conferred  on  any  of  the 
Federal  banking  agencies  other  than  the 
corporation,  the  Corporation  may 
prescribe  regulations  to  carry  out  this 
Act  and  by  regulation  define  terms  as 
necessary  to  cany  out  this  Act. 

The  FDIC  continues  to  believe  that  it 
is  absolutely  necessary  to  promulgate 
deposit  insurance  regulations  in  order  to 
fulfill  its  deposit  insurance  obligations 
under  the  FDI  Act.  The  FDIC  further 
believes  that  the  adoption  of 
regulations,  after  public  notice  and 
comment,  is  the  most  appropriate  way 
to  clarify  the  rules  and  define  the  terms 
employed  in  affording  deposit  insurance 
coverage  under  the  FDI  Act  and  to 
provide  rules  for  the  recognition  of 
deposit  ownership  in  various 
circumstances.  Since  the  authority  to 
prescribe  deposit  insurance  regulations 
has  not  been  expressly  and  exclusively 
granted  to  any  other  regulatory  agency, 
the  FDIC  does  have  the  authority  to 
continue  to  prescribe  such  regulations. 
Accordingly,  the  FDIC  has  amended 
§  330.2  of  its  deposit  insurance 
regulations  to  modify  the  description  of 
its  authority  to  prescribe  deposit 
insurance  regulations. 


"Pass-Through"  Deposit  Insurance 
Coverage  for  Retirement  and  Other 
Employee  Benefit  Plan  Accounts 

As  proposed,  the  FDIC  has 
substantially  revised  8  330.12  of  its 
deposit  insurance  regulations.  12  CFR 
330.12.  which  concerns  employee 
benefit  plan  accounts,  since  section  311 
of  FDICIA  made  numerous  statutory 
amendments  which  affect  the  deposit 
insurance  provided  for  employee  benefit 
plan  accounts. 

The  revised  8  330.12(a)  states  the 
general  rule  that  "pass- through"  deposit 
insurance,  in  the  amount  of  up  to 
$100,000  per  plan  participant,  shall  be 
provided  for  the  deposits  of  any 
employee  benefit  plan  or  eligible 
deferred  compensation  plan  described 
in  section  457  of  the  Internal  Revenue 
Code  of  1986  (457  Plan) ».  provided  that 
the  FDIC's  recordkeeping  requirements. 
as  outlined  in  §  330.4,  are  satisfied.  The 
terra  "employee  benefit  plan"  is  defined 
in  §  330.12(g)(1)  so  as  to  include  all 
employee  benefit  plans  for  which 
FDICIA  mandates  that  the  FDIC  provide 
"pass-through"  insurance  coverage 
except  for  "457  Plans"  (which  are 
separately  referenced  in  8  330.12(a)). 
The  term  "employee  benefit  plan"  is 
defined  as  any  plan  which  is  described 
in  section  3(3)  of  the  Employee 
Retirement  Income  Seciuity  Act  of  1974 
(ERISA),  including  any  plan  described 
in  sections  401(d)  of  the  Internal 
Revenue  Code  of  1986. 

As  noted  in  the  preamble  to  the 
proposed  rule,  this  definition  is  broader 
than  the  current  definition  in  that  it 


'  Section  302(d)  tmmaously  detignatet  thii  new 
tubMCtion  M  "fubtectioa  (f)."  FDiOA  Mctioo 
11 3(a)(1)  already  rodetigiuted  subMction  (e)  of 
••cUon  10  of  the  FDI  Act  «i  lubwction  (f).  Th«  FDIC 
drafted,  and  submitted  to  CoograM,  a  technical 
ameodment  to  take  care  of  tbij  problem  but  that 
unandnwat  bat  not  been  adopted  by  the  ConsraM 
u  of  thi*  date. 


*  "457  PUni "  ate  deferred  compensation  plans 
provided  by  State  and  local  governments,  as  well 
as  not-for-profit  organizations,  that  qualify  under 
section  457  of  the  Internal  Revenue  Code  of  IBM 
Before  enactment  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Ad  of  1989 
(FIRREA),  457  Plan  accounU  in  FSUC- insured 
lavlngi  and  loan  Institutions  were  Insured  on  a 
"pass-through"  basis,  up  to  SlOO.OOO  per- 
participant,  but  in  FDIC-insured  banks  they  were 
Insured  only  up  to  $100,000  per-plan.  As  a  result 
of  FIRREA.  the  FDIC  enacted  uniform  deposit 
insurance  regulations  which  eliminated  Uie  "pass- 
through"  insurance  regulations  which  eliminated 
the  "pass- through"  insurance  coverage  for  457  Plan 
deposits  in  SALs  but  provided  what  was,  in 
essence,  an  18-month  delayed  effective  dale  for  this 
provision.  Consequently,  under  the  FDIC's  rules,  all 
457  Plan  deposits  in  SALs  were  entitled  to  "pass- 
through"  insurance  until  January  29, 1992,  or  the 
first  maturity  date  of  any  certificate  of  deposit  after 
that  date.  One  of  the  suied  purposes  of  this  delayed 
effective  date  or  "grandfather"  provision  was  to 
give  Congreu  time  to  change  the  law  so  as  to 
continue  to  provide  "pass-through"  insurance  for 
457  Plan  deposits  if  it  so  desired.  Congress 
ultimately  opted  to  change  the  law  by  providing,  in 
lection  311(bMl)  of  FDICIA.  that  457'PUn  deposiu 
must  be  insured  on  a  "pass-through"  basis.  457 
Plan  deposits  will,  however,  only  be  entitled  to 
"pass-through"  deposit  insurance  if  they  are  in 
insured  institutioDS  that,  at  the  time  the  deposits 
ire  accepted,  can  accept  brokered  deposiU  pursuant 
to  section  29  of  (be  FDi  Act 
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includes  plans  that  have  not  previously 
been  accorded  "pass-through"  coverage. 
For  instance,  section  3(3)  of  ERISA 
includes  not  only  defined  contribution 
and  defined  benefit  plans  but  also 
certain  employee  welfare  benefit  plans. 
The  deposits  of  employee  welfare 
benefit  plans  have  traditionally  been 
entitled  to  deposit  insurance  only  in  the 
amount  of  up  to  $100,000  per-plan. 
Under  FDIQA,  such  plans  may  be 
entitled  to  insurance  in  the  amount  of 
up  to  $100,000  per-participant. 

Whether  or  not  a  particular  plan  will 
actually  be  entitled  to  coverage  on  a  per- 
participant  basis  will  depend  on 
whether  the  interests  of  the  participants 
are  ascertainable.  This  is  because  the 
FDIC  has  decided  to  retain  its  current 
requirement  that  the  interest  of  each 
plan  participant  be  a  "non-contingent 
interest"  in  order  to  be  recognized  for 
deposit  insurance  purposes.  That  term 
is  defined,  in  §  330.12(g)(3)  of  the 
regulations,  to  mean  an  interest  capable 
of  determination  without  evaluation  of 
contingencies  except  for  those  covered 
by  the  present  worQi  tables  and  rules  of 
calculation  for  their  use  set  forth  in 
§  20.2031-7  of  the  Federal  Estate  Tax 
Regulations  (26  CFR  20.2031-7)  or  any 
similar  present  worth  or  life  expectancy 
tables  as  may  be  published  by  the 
Internal  Revenue  Service.  This 
definition  is  identical  to  the  one  in  the 
pre-existing  regulations. 

The  FDIC  recognizes,  however,  that 
Congress  has  specifically  directed  the 
FDIC  to  provide  "pass- through"  deposit 
insurance  for  plans  qualifying  under 
section  457  of  the  Internal  Revenue 
Code.  Accordingly,  even  if  participants 
in  such  plans  were  deemed  to  have 
contingent  interests,  the  FDIC  will  still 
provide  "pass-through"  deposit 
insurance  for  "457  Plan"  deposits 
provided  that  the  FDIC's  recordkeeping 
requirements  are  satisfied. 

Brokered  Deposit  Exception  to  "Pass- 
Through"  Insurance  Coverage 

1.  General  Rule  and  Exception  to 
General  Rule 

Section  330.12(b)  indicates  the 
exception,  as  mandated  by  FDICIA,  to 
the  general  rule  that  employee  benefit 
plans  can  be  entitled  to  "pass-through" 
deposit  insurance.  Section  11(a)(1)(D)  of 
the  FDI  Act,  as  amended  by  section  311 
of  FDICIA,  only  permits  "pass-through" 
insurance  coverage  for  employee  benefit 
plan  deposits  (including  "457  Plan" 
deposits)  that  are  in  insured  institutions 
that  could  accept  brokered  deposits 
(pursuant  to  section  29  of  the  FDI  Act) 
at  the  time  they  accepted  the  employee 
benefit  plan  deposits.  See,  57  FR  23933- 
44  (June  5, 1992),  amending  12  CFR 


337.6.  This  would  exclude 
undercapitalized  institutions  and 
institutions  that  are  "adequately 
capitalized"  but  have  not  obtained  a 
waiver  bom  the  FDIC  to  accept  brokered 
deposits  at  the  time  they  accepted  the 
employee  benefit  plan  deposits. 
There  is  an  exception  to  this 
exception  which  provides  that  "pass- 
through"  insurance  can  still  be  accorded 
to  employee  benefit  plan  deposits  in  an 
institution  that  could  not  accept 
brokered  deposits  if,  at  the  time  the 
deposits  are  accepted,  the  institution 
meets  each  apphcable  capital  standard. 
This  would  apply  to  "adequately 
capitalized"  institutions  that  have  not 
applied  to  the  FDIC  for  permission  to 
receive  brokered  deposits  and  Ibose  that 
have  appUed  and  been  denied  a  waiver. 
In  addition,  the  exception  only  applies 
if  the  depositor  has  received  written 
notification  that  such  deposits  at  the 
institution  are  entitled  to  insurance 
coverage  on  a  pass-through  basis. 

2.  Disclosure  of  Capital  Ratios  and 
Capital  Category 

Since  the  "pass-through"  insurance 
rules  are  now  dependent,  in  part,  upon 
the  capital  categories  of  insured 
depository  institutions,  the  issue  of 
whether  insured  institutions  can  or 
must  disclose  their  capital  ratios/ 
categories  is  very  important.  A  number 
of  commenters  expressed  concern  about 
the  availability  of  capital  information 
generally. 

Regulations  implementing  the  Prompt 
Corrective  Action  (PCA)  statutory 
provisions  of  FDIQA,  state  as  follows: 

The  assignment  of  a  bank  or  insured 
branch  under  this  subpart  within  a  particular 
capital  category  is  for  purposes  of 
implementing  and  applying  the  provisions  of 
section  38.  Unless  permitted  by  the  FDIC  or 
otherwise  required  by  law,  no  bank  may  state 
in  any  advertisement  or  promotional  material 
its  capital  category  under  this  subpart  or  that 
the  FDIC  or  any  other  federal  banking  agency 
has  assigned  the  bank  to  a  particular  capital 
category.  12  CFR  325.101(e). 

The  FDIC  has  received  a  number  of 
inquiries  concerning  whether  or  not  the 
quoted  provision  would  prohibit 
insured  institutions  from  disclosing 
their  capital  categories  to  depositors. 
The  FDIC  believes  that  the  above-noted 
provision  would  not  prohibit  an  insured 
state  nonmember  bank  ^  from  disclosing 
its  capital  category  to  an  individual 
depositor  so  that  the  depositor  can  make 
a  decision  about  depositing  funds  in  the 
institution.  Moreover,  the  FDIC  believes 


'  Other  federal  banking  regulators  have  very 
similar  regulatory  provisions  but  they  should  be 
consulted  with  respect  to  how^his  provision  is 
interpreted  for  institutions  for  which  they  are  the 
primary  federal  regulator. 


that  this  provision  would  not  prohibit 
the  bank  from  disclosing  its  total  risk- 
based  capital.  Tier  1  risk-based  capital 
and  leverage  capital  ratios,  to  the  extent 
the  institution  has  calculated  such 
ratios,  to  an  individual  depositor.  In 
addition,  there  is  no  other  written  FDIC 
pohcy  or  regulation  that  prohibits  the 
disclosure  of  this  type  of  capital 
information  by  any  insured  depository 
institution.  Accordingly,  we  would 
suggest  that  pension  plan  fiduciaries 
and  other  interested  parties  who  would 
like  to  obtain  capital  information  should 
first  contact  their  depository  institutions 
direcrtly  to  obtain  such  information. 

The  FDIC  recognizes,  however,  that 
some  employee  benefit  plan 
administrators  and  advisors  may  not 
find  it  sufficient  to  obtain  capital  ratios 
or  the  capital  category  directly  from  an 
insured  institution.  A  number  of 
commenters  indicated  that  some 
employee  benefit  plan  administrators 
may  find  it  necessary  to  independently 
verify  the  capital  status  of  an  msured 
institution  in  order  to  satisfy  their 
fiduciary  obligations. 

There  are  several  sourcos,  other  than 
insured  institutions,  to  obtain 
information  about  the  capital  status  of 
insured  institutions.  Ctuxently,  a 
depositor  can  request  and  obtain  (for  a 
fee  of  $2.50)  a  particular  institution's 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports),  which  contain 
balance  sheets  and  income  statements  as 
well  as  some  detailed  schedule 
information  for  individual  banks.  Call 
Reports,  which  are  filed  on  a  quarterly 
basis,  are  available  from  the  FDIC  or  the 
institution's  primary  federal  regulator 
(the  Office  of  the  Comptroller  of  the 
Currency  for  nationally-chartered  banks, 
the  Office  of  Thrift  Supervision  for 
savings  and  loan  associations,  and  the 
Board  of  Governors  of  this  Federal 
Reserve  System  for  banks  that  are 
members  of  the  Federal  Reserve  system). 
Call  Reports  provide  infonnation 
necessary  to  determine  an  institution's 
leverage  capital  ratio  and  la  estimate  an 
institution's  risk-based  capital  ratio. 

A  depositor  can  also  obtain  Uniform 
Bank  Performance  Reports,  which 
compare  individual  banks  vo  their  peer 
groups,  from  any  of  the  federal  bank 
regulatory  agencies.  Such  reports,  which 
contain  capital  ratios,  are  available  from 
the  FDIC  for  a  fee  of  $30.00  each.  To 
order  copies  of  Call  Reports  and/or 
Uniform  Bank  Performance  Reports 
from  the  FDIC,  members  of  the  public 
should  contact: 

Federal  Deposit  Insurance  Corporation. 
Financial  Disclosure  Croup,  Room  F-518, 
550  17th  Street,  NW.,  Washington,  DC  20429, 
Telephone:  1-800-843-1669. 
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Reports  are  also  available  whidi 
provide  composite  data  for  all  banks 
within  a  state  (at  a  cost  of  $40.00  each) 
and  can  be  obtained  by  contacting: 

Federal  Financial  Institutions  Examination 
Council.  Uniform  Bank  Performance  Reports, 
Department  4320.  Chicago,  Illioois  60673. 
Telephone:  1-800-643-1669. 

Finally,  there  are  a  number  of  private 
rating  services  such  as  Sheshunoff 
Information  Services,  Veribank  and  IDC 
Financial  Publishing,  which  publish 
individual  bank  ratings  and  frequently 
include  capital  ratios.  However,  the 
FDIC  does  not,  in  any  way,  endorse  or 
verify  the  accuracy  of  the  information 
provided  by  any  of  the  private  rating 
services. 

3,  Time  of  Acceptance 

In  the  preamble  to  the  proposed  rules 
(57  FR  49028,  October  29. 1992).  it  was 
noted  that  the  relevant  time  period  for 
determining  whether  or  not  a  particular 
insured  depository  institution  can 
accept  brokered  deposits  is  the  time  at 
which  the  institution  accepts  the 
employee  benefit  plan  deposit. 
Therefore,  if  an  institution  can  accept 
brokered  deposits  at  the  time  it  accepts 
an  employee  benefit  plan  deposit 
because  it  is  "well-capitalized"  but  is 
subsequently  unable  to  accept  brokered 
deposits  because  it  becomes 
"undercapitalized,"  the  employee 
benefit  plan  deposit  would  not  lose  its 
"pass-through"  insurance  coverage. 

One  of  the  more  commonly  asked 
questions  since  the  proposed  rules  were 
released  is:  How  often  does  a  depositor 
have  to  ascertain  the  capital  status  of  an 
insured  depository  Institution?  By 
focusing  on  "the  time  such  deposits  are 
accepted,"  the  revised  section 
llCa)(l){D){ii)  of  the  FDI  Act  requires 
that  employee  benefit  plans  determine 
the  capital  status  of  an  insured 
institution  each  and  every  time  a 
deposit  is  made.  The  FDIC  recognizes 
that  this  requirement  may  be  quite 
burdensome  for  some  employee  benefit 
plans  which  make  deposits  on  a  daily, 
weekly  bi-weekly  or  monthly  basis, 
frequently  in  many  different  insured 
institutions. 

Some  commenters  suggested  that 
perhaps  the  FDIC  should  define  the 
term  "acceptance"  to  mean  whenever  an 
employee  benefit  plan  first  establishes  a 
deposit  account  (certificate  of  deposit, 
money  market  account,  demand  deposit 
account,  etc.)  with  an  insured 
institution.  Since  the  statute  speaks  in 
terms  of  "deposits"  being  accepted 
rather  than  "accounts"  being  accepted, 
the  FDIC  does  not  find  the  suggested 
interpretation  to  be  in  accordance  with 
the  plain  meaning  of  the  statutory 


language.  Moreover,  it  seems  that  this 
approach  would  circumvent  the  intent 
of  Congress  to  cut-off  employee  benefit 
plan  deposit  funding  for 
"undercapitalized"  institutions  since, 
imder  the  suggested  approach,  a  $10,000 
CD  acquired  today  from  a  "well 
capitalized"  institution  could  grow  to 
$10  million  and  have  "pass-through" 
insurance  five  years  bom  now  even 
though  the  institution  becomes 
"critically  undercapitalized"  two  years 
bom  now.  Accordingly,  the  FDIC  has 
decided  to  retain  the  proposed 
approach,  which  was  that  a  deposit  is 
"accepted"  anytime  funds  are  received 
by  the  bank. 

In  the  preamble  to  the  proposed  rule, 
the  FDIC  indicated  its  intent  to  construe 
the  term  "acceptance"  to  include  any 
rollover  or  renewal  of  a  time  deposit  (57 
FR  49028.  October  29, 1992).  Under  this 
approach,  the  ability  of  an  insured 
institution  to  accept  brokered  deposits 
at  the  time  any  employee  benefit  plan 
deposit  is  rolled  over  or  renewed  would 
determine  whether  or  not  that  deposit 
was  henceforth  entitled  to  "pass- 
through"  coverage.  This  is  consistent 
with  the  FDIC's  interpretation  under  its 
brokered  deposit  regulation  (12  CFR 
337.6)  and  recognizes  the  fact  that  when 
a  CD  or  other  time  deposit  matures,  an 
employee  benefit  plan  has  an 
opportunity  to  re-evaluate  the  capital 
status  of  the  depository  institution. 

Of  the  commenters  who  addressed 
this  issue,  three  agreed  with  the  FDIC's 
proposed  approach  with  respect  to 
rollovers  and  renewals  and  six  opposed 
the  FDIC's  approach.  Those  commenters 
not  in  favor  oi  the  proposed  approach 
indicated  that  including  rollovers  and 
renewals  would  create  an  unnecessary 
burden  for  plan  administrators  by 
requiring  them  to  keep  detailed  records 
and  constantly  monitor  maturity  dates. 
Although  the  FDIC  is  sensitive  to  the 
additional  burden  created  by  this 
interpretation,  the  FDIC  believes  that  if 
automatic  renewals  or  rollovers  were 
not  deemed  to  be  acceptances  of  new 
deposits,  the  intent  of  Congress  to 
provide  "pass-through"  insurance 
coverage  for  employee  benefit  plan 
deposits  only  in  institutions  that  meet 
minimum  capital  requirements  could  be 
circumvented.  This  is  because,  under 
the  alternative  interpretation,  employee 
benefit  plan  deposits  could  be 
automatically  rolled  over  or  renewed 
indefinitely  and  be  entitled  to  "pass- 
through"  insuj-ance  regardless  of  the 
capital  level  of  the  institution  each  time 
the  deposit  is  rolled  over  or  renewed. 
.    The  proposed  rules  did  not  address 
the  issue  of  time  deposits  that  mature 
and  are  not  rolled  over  or  renewed  but 
are  converted  to  demand  deposits. 


Although  the  FDIC  does  not  believe  that 
this  situation  is  vary  common,  if  it  does 
occiir,  such  a  deposit  would  be  treated 
as  a  new  deposit  since  some  of  the 
major  terms  of  the  deposit  (e.g.,  maturity 
date  and  interest  rate)  would  change. 

In  the  preamble  to  the  proposed  rules, 
we  reco^^iized  that  the  appUcation  of 
the  "time  of  acceptance"  rule  would  be 
particularly  difficult  for  some  employee 
benefit  plans  given  the  constant  in-flow 
and  out-flow  of  some  employee  benefit 
plan  deposits  at  banks.  The  FDIC 
recognized  that  applying  a  rule  that 
would  require  employee  benefit  plans  to 
verify  the  capital  status  of  all  insured 
institutions  in  which  they  have  deposits 
on  a  daily  basis  would  be  extremely 
burdensome  especially  for  non- 
professional or  less  sophisticated 
employee  benefit  plan  managers.  The 
problem  is  that,  under  a  strict  reading  of 
the  statute,  an  employee  benefit  plan 
that  makes  deposits  at  an  insured 
institution  on  a  day  in  which  the 
institution  is  "well  capitalized,"  and 
thus  can  accept  brokered  deposits, 
would  be  entitled  to  "pass-through" 
deposit  insurance,  but  if  several  weeks 
later  the  same  institution  is 
"undercapitalized."  and  thus  cannot 
accept  brokered  deposits,  the  employee 
benefit  plan  would  not  be  entitled  to 
"pass-through"  insurance  for  any  funds 
deposited  by  the  plan  at  that  time.  Since 
benefits  may  be  paid  from  the  deposits 
In  the  interim,  it  would  also  be  very 
difficult  for  the  FDIC  to  determine 
which  of  the  employee  benefit  plan's 
deposits  are  entitled  to  "pass-through" 
deposit  insurance. 

in  recognition  of  the  fact  that  not  all 
banks  calculate  their  capital  ratios  on  a 
daily  basis  and  in  an  effort  to  minimize 
the  burden  on  depositors,  the  FDIC  has 
decided  to  adopt  an  approach  which  is 
consistent  with  the  approach  taken 
under  the  Prompt  Corrective  Action 
(PCA)  regulations.  See.  12  CFR  part  325, 
subpart  B.  Under  the  PCA  regulations, 
an  institution's  capital  category  is,  in 
essence,  held  constant  for  an  entire 
calendar  quarter  unless  there  is  an 
intervening  event  which  causes  the 
institution  to  be  in  a  different  category. 
Under  the  PCA  regulations,  an 
institution  is  deemed  to  be  in  a 
particular  capital  category  when  its 
quarterly  Call  Report  is  due.  It  remains 
in  that  category  until  the  next  Call 
Report  is  due  unless  and  until:  (1)  There 
is  an  intervening  Report  of  Examination 
which  causes  the  institution  to  be 
placed  in  a  different  capital  category;  or 
(2)  a  major  event  occurs  which  causes 
the  institution  to  be  in  a  different  capital 
category,  the  institution  sends  its 
primary  federal  regulator  a  notice 
thereof,  and  the  primary  regiUator  sends 
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a  notice  back  to  the  institution 
confinning  tliat  the  institution's  capital 
category  has  changed:  or  (3)  the 
institution  receives  written  notice  from 
its  primary  federal  regulator  that  it  has 
been  reclassified. 

By  holding  an  institution's  capital 
category  constant  for  an  entire  quarter, 
unless  there  is  an  intervening  event, 
employee  benefit  plan  administrators 
only  have  to  ascertain  the  capital 
category  of  an  institution  once  every 
three  months.  Some  employee  benefit 
plans  administrators  have  indicated  that 
they  are  planning  to  make  arrangements 
with  their  depository  institutions  to 
notify  them  whenever  the  institution's 
capital  category  changes. 

With  respect  to  the  effective  date  of 
the  brokered  deposit  exception,  the 
statute  directs  the  FDIC  not  to  provide 
"pass-through"  insurance,  as  of 
Etecember  19, 1992,  for  any  employee 
benefit  plan  deposits  in  an  insured 
depository  institution  that,  at  the  time 
the  deposits  were  accepted,  could  not 
accept  brokered  deposits  under  section 
29  of  the  FDI  Act.  Although  the  final 
regulations  implementing  section  29 
became  effective  on  )ime  16, 1992,  the 
FDIC  has  decided  to  apply  this 
prohibition  only  to  deposits  accepted  by 
insured  depository  institutions  on  or 
after  December  19, 1992. 

4.  Exception  to  Exception 

As  noted  above,  even  if  an  institution 
cannot  accept  brokered  deposits,  it  can 
still  provide  "pass-through"  insurance 
for  employee  benefit  plan  deposits  if,  at 
the  time  the  deposit  is  accepted,  it:  (1) 
Meets  each  applicable  capital  standard; 
and  (2)  the  de{>ositor  receives  a  written 
statement  from  the  institution  that  such 
deposits  are  eligible  for  insurance 
coverage  on  a  "pass-through"  basis. 
Quite  a  few  commenters  requested 
additional  clarification  or  expressed 
concern  about  the  meaning  of  the  term 
"each  appUcable  capital  standard"  and 
the  mechanics  of  the  written  statement 
provision. 

One  issue  on  which  the  FDIC 
specifically  requested  comment  is 
whether  the  term  "each  applicable 
capital  standard"  should  be  interpreted 
to  include  not  only  the  minimum 
leverage  and  risk-based  capital 
standards  estabUshed  for  all  insured 
institutions  but  also  any  higher 
standards  established  for  a  particular 
institution  in  an  order,  capital  directive, 
written  agreement,  or  as  a  condition  for 
approval  of  an  application  for  deposit 
insurance.  The  FDIC  indicated  in  the 
preamble  to  the  proposed  rule  that  it 
was  inclined  to  interpret  the  term  "each 
applicable  capital  standard"  in  a  narrow 
sense  so  as  to  mean  only  the  leverage 


and  risk-based  capital  standards 
established  by  regulation  and/or  policy 
statement  of  the  institution's  primary 
federal  regulator. 

With  the  exception  of  one  commenter, 
all  parties  who  commented  on  the  issue 
supported  the  FDIC's  interpretation  of 
the  term  "each  applioible  capital 
standard."  Commenters  generally  agreed 
that  the  FDIC's  interpretation  of  the 
term  to  mean  only  the  leverage  and  risk- 
based  capital  standards  established  by 
regulation  and/or  policy  statement  of 
the  institution's  primary  federal 
regulator  was  the  most  appropriate 
interpretation.  The  commenter  opposing 
the  FDIC's  interpretation  expressed  the 
opinion  that  "each  applicable  capital 
standard"  should  mean  either  the 
minimum  leverage  ratio  or  the 
minimum  risk-based  capital  ratio.  Given 
the  fact  that  the  statute  says  "each" 
applicable  capital  standard,  the  FDIC 
believes  that  it  canaot  interpret  the 
language  in  the  manner  suggested  by 
that  commenter. 

The  FDIC  has  not  found,  nor  been 
made  aware  of,  any  legislative  history 
which  suggests  that  Congress  intended  a 
broader  meaning  of  the  term  "each 
applicable  capital  standard."  Moreover, 
capital  directives,  orders  and 
agreements  requiring  institutions  to 
raise  additional  capital  often  require* 
institutions  to  use  their  "best  efforts"  to 
raise  capital.  With  that  type  of  language, 
it  would  be  extremely  difficult  (if  not 
impossible)  for  depositors  (i.e.,  pension 
plan  administrators)  to  determine 
whether  or  not  a  particular  institution 
was  complying  with  a  "best  efforts" 
requirement.  In  addition,  under  the 
brokered  deposit  rule,  an  institution  that 
satisfies  its  minimum  regulatory  capital 
requirements  is  deemed  to  be 
"adequately  capitalized"  regardless  of 
whether  or  not  the  institution  is 
required  to  meet  some  higher  level  of 
capital  pursuant  to  an  order,  directive  or 
written  agreement.  12  CFR  337.6.  The 
final  prompt  corrective  action 
regulations  (57  FR  44866,  September  29, 
1992)  also  define  an  "adequately 
capitalized"  institution  to  oe  one  that 
meets  its  minimum  regulatory  capital 
requirements  regardless  of  whether  or 
not  the  institution  is  required  to  meet 
some  higher  level  of  capital  piu^uant  to 
an  order,  directive  or  written  agreement. 
Accordingly,  the  FDIC  has  decided  to 
interpret  "each  applicable  capital 
standard"  to  mean  only  the  leverage  and 
risk-based  capital  standards  established 
by  regulation  and/or  policy  statement  of 
the  institution's  primary  f^eral 

T later,  as  originally  proposed, 
addition  to  the  depository 
institution  meeting  eacn  applicable 
capital  standard,  the  employee  benefit 


plan  depositor  must  receive  a  written 
statement  from  the  institution  that  the 
plan's  deposits  are  entitled  to  "pass- 
through"  deposit  insxirance  coverage  in 
order  to  take  advantage  of  this 
exception.  Commenters  on  the  proposed 
rules  and  others  have  raised  a  numoer 
of  questions  about  what  the  written 
statement  concerning  "pass-through" 
insurance  coverage  should  say,  how 
often  the  written  statement  must  be 
given  to  a  depositor,  to  whom  the 
written  statement  must  be  given  and 
other  implementation  questions. 

As  a  preliminary  matter,  the  FDIC 
wishes  to  point  out  that  depositors  need 
to  obtain  the  written  statement  only 
&t)m  "adequately  capitalized" 
institutions  that  have  not  obtained  a 
waiver  from  the  FDIC  to  accept  brokered 
deposits  pursuant  to  section  29  of  the 
FDI  Act.  Institutions  that  are  "well 
capitalized"  can  accept  brokered 
deposits  without  a  waiver  from  the  FDIC 
and  thus  can  provide  "pass-through" 
insurance  coverage  for  employee  benefit 
plan  deposits  without  providing  a 
written  statement  to  depositors  of 
employee  benefit  plan  funds. 
Institutions  that  are  "undercapitaUzed" 
or  fail  to  meet  any  of  their  minimum 
capital  reouirements  cannot  accept 
brokered  deposits  or  provide  "pass- 
through"  insurance  for  employee  benefit 
plan  deposits  and  thus  there  is  no  need 
for  such  institutions  to  give  any  kind  of 
notice  to  depositors.  The  FDIC  may,  in 
the  fiiture,  consider  requiring 
institutions  that  are  imable  to  accept 
brokered  deposits  and  thus  unable  to 
provide  "pass-through"  insurance  for 
employee  benefit  plan  deposits  to  notify 
depositors  of  employee  benefit  plan 
funds.  Any  such  requirements  would 
only  be  imposed  through  a  rulemaking 
proceeding  which  would  afford  all 
interested  parties  an  opportunity  to 
comment  on  a  specific  proposal  for 
implementing  the  requirement. 

'The  FDIC  has  received  a  number  of 
inquiries  concerning  what  the  written 
statement  should  say.  Section 
ll(a){l)(D)(iii)(n)  of  the  FDI  Act,  as 
amended  by  section  311(b)(1)  of 
FDICLA,  merely  provides  that  the 
written  statement  must  provide  that 
such  deposits  at  such  institution  are 
eligible  for  insurance  coverage  on  a  pro 
rata  or  "pass-through"  basis.  The  FDIC 
has  not  loimd,  nor  been  made  aware  of, 
any  legislative  history  which  would 
provide  any  further  guidance  on  the 
language  of  the  notice.  In  the  proposed 
rules,  ^e  FDIC  did  not  provide  any 
standard  language  or  prototype  written 
statement  since  the  FDIC  believed  that 
it  would  be  more  appropriate  to  allow 
each  institution  to  draft  its  own  written 
statement  The  FDIC  still  believes  that  it 
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is  not  necessary  to  require  that  specific 
language  be  utilized  in  the  written 
statement.  However,  in  an  effort  to 
provide  some  guidance  for  insured 
institutions  who  have  requested  it,  the 
FDIC  does  not  believe  that  the  written 
statement  needs  to  be  lengthy  or 
complicated.  A  simple  notice  which 
indicates  that  the  institution  meets  each 
applicable  minimum  capital 
requirement,  as  of  a  specific  date,  and 
thus  employee  benefit  pl^  deposits 
made  on  that  date  would  be  entitled  to 
"pass-through"  coverage  (provided  that 
the  FDIC's  recordkeeping  requirements 
are  satisfied),  would,  in  the  opinion  of 
the  FDIC,  constitute  a  sufficient 
statement  for  purposes  of  satisfying  the 
statutory  provision  requiring  a  written 
statement. 

Another  commonly  asked  question 
concerns  the  frequency  with  which  an 
employee  benefit  plan  has  to  obtain  a 
written  statement  from  an  insured 
institution  in  order  to  preserve  "pass- 
through"  deposit  insurance  coverage. 
Soma  commenters  suggested  that  the 
statement  should  be  given  only  when  an 
account  is  first  opened.  However,  the 
amended  statutory  provisions  indicates 
that  the  exception  applies  if  a  written 
statement  is  given  "at  the  time  the 
deposit  is  accepted."  The  statute  seems 
to  contemplate  that  the  written 
statement  be  given  each  time  a  deposit 
is  made  which  means  each  time 
additional  funds  are  deposited  in  the 
insured  institution.  Of  course,  a 
depositor  of  employee  benefit  plan 
funds  does  not  have  to  continue 
obtaining  written  statements  bom  an 
insured  depository  institution  if  the 
institution  becomes  "well  capitaUzed" 
or  if  the  institution  obtains  a  hrokered 
deposit  waiver  from  »he  FDIC. 

Another  issue  concerns  the  ' 

appropriate  recipient(s)  of  the  written 
statement.  A  number  of  bankers  have 
inquired  whether  or  not  the  written 
statement  must  be  given  to  plan 
participants  or  just  the  plan  trustees/ 
administrators.  The  FDIC  believes  that, 
in  general,  the  "pass-through"  statement 
need  be  given  only  to  the  plan 
themselves  or  the  person{s)  managing  or 
administering  the  plans  since  those  are, 
in  most  cases,  the  only  parties  who  are 
the  depositors  and  thus  have  a  direct 
relationship  with  the  insured  depository 
institution.  In  the  vast  majority  of  cases, 
the  institutions  do  not  have  the  names 
and/or  addresses  of  the  plan 
participants.  Once  an  insured 
institution  notifies  an  employee  benefit 
plan  sponsor,  manager,  or  administrator, 
then  the  FDIC  beUeves  that  it  is  the 
responsibihtv  of  the  plan  fiduciaries  to 
determine  wnether  or  not  they  have  a 
fiduciary  duty  to,  in  turn,  notify  plan 


participants.  In  cases  where  the  insured 
institution  is  acting  as  trustee  or  plan 
administrator  of  an  employee  benefit 
plan,  then  the  institution  must 
determine  whether  it  has  an  obUgation, 
as  a  fiduciary,  to  notify  plan 
participants. 

Finally,  the  FDIC  wishes  to  note  that 
when  the  written  statement  is  given  to 
the  depositor,  the  statement,  in  and  of 
itself,  does  not  guarantee  "pass- 
through"  insurance  coverage  for  the 
employee  benefit  plan's  deposits.  The 
requirement  that  an  institution  meet 
"each  appUcable  capital  requirement"  at 
the  time  it  accepts  the  employee  benefit 
plan  deposit  is  an  independent 
requirement  that  must  be  satisfied  in 
order  for  the  deposit  to  be  entitled  to 
"pass-through"  deposit  insurance 
coverage. 

Aggregation  of  Multiple  Plans 

The  FDIC  proposed  to  continue  to 
aggregate,  for  insurance  purposes,  the 
non-contingent  interests  of  an  employee 
in  all  deposit  accounts  for  employee 
benefit  plans  (including  "457  plans") 
established  by  the  same  employer  or 
employee  organization.  The  FDIC 
received  no  comments  on  this  proposal 
and  has  decided  to  adopt  this  provision 
as  proposed.  The  rule,  which  is  stated 
in  §  330.12(c)(1)  of  the  deposit 
insurance  regulations,  simply  reiterates 
the  pre-existing  rule. 

In  addition,  me  term  "employee 
organization"  would  continue  to  be 
det'ined,  as  it  is  defined  in  the  current 
regulations,  to  mean: 

Any  labor  luion,  organization,  employee 
representation  committee,  association,  group, 
or  plan,  in  which  employees  participate  and 
which  exists  for  the  purpose,  in  whole  or  in 
part,  of  dealing  with  employers  concerning 
an  employee  tienefit  plan,  or  other  matters 
incidental  to  employment  relationships;  or 
an  employees'  beneficiary  association 
organized  for  the  purpose,  in  whole  or  in 
part,  of  establishing  such  a  plan.  12  CFR 
330.12(f)(2). 

Aggregation  of  Self-Directed  Retirement 
Accounts 

Section  311(b)(2)  of  FDIOA  amended 
section  11(a)(3)  of  the  FDI  Act,  12  U.S.C. 
1821(a)(3),  to  require  the  FDIC  to 
aggregate  an  employee's  interests  in  all 
deposits  made  in  connection  with  the 
following  types  of  retirement  plans  and 
insure  the  total  up  to  $100,000: 

(1)  Any  Individual  retirement  account 
described  in  section  408(a)  of  the  Internal 
Revenue  Code  of  1986; 

(2)  Any  eligible  deferred  compensation 
plan  described  in  section  457  of  the  Internal 
Revenue  Code  of  1986;  and 

(3)  any  individual  account  plan  defined  in 
section  3(34)  of  the  Employee  Retirement 
Income  Security  Act  (QUSA)  and  uy  plan 


described  bi  section  401(d)  of  the  Internal 
Revenue  Code  of  1986,  to  the  extent  that 
participants  and  beneficiaries  under  such 
plans  have  the  right  to  direct  the  investment 
of  assets  held  in  individual  accounts 
maintained  on  their  behalf  by  the  plans. 

To  implement  this  statutory 
requirement,  the  FDIC  proposed 
S  330.12(c)(2)  which  was  patterned  after 
the  language  in  FDIOA.  Commenters 
addressing  this  proposed  provision  were 
generally  not  in  favor  of  the  proposed 
aggregation  of  an  employee's  interests  in 
self-directed  retirement  accounts.  Some 
commenters  pointed  out  that  under  the 
pre-existing  rules,  an  employee's 
interest  in  each  of  these  types  of 
accounts  could  potentially  be  entitled  to 
separate  insurance  coverage  of  up  to 
$100,000.  With  the  implementation  of 
the  proposed  rule,  however,  if  an 
individual  had  an  interest  in  each  type 
of  account,  his/her  deposit  insurance 
coverage  would  be  significantly  reduced 
from  a  total  of  up  to  $400,000  to  a  total 
of  up  to  $100,000.  Some  commenters 
noted  that  this  aggregation  rule  would 
reduce  insurance  coverage  on 
consumers'  most  important  assets, 
namely,  their  retirement  funds. 
Commenters  went  further  to  suggest  that 
this  reduction  in  coverage  could  erode 
consumer  confidence  and  discourage 
their  desire  to  establish  insured 
retirement  funds.  Although  the  FDIC 
recognizes  that  the  proposed  aggregation 
provision  represents  a  substantial 
reduction  in  the  existing  level  of 
coverage  for  those  types  of  employee 
benefit  plan  deposits,  the  FDIC  believes 
that  the  reduction  in  coverage  is 
mandated  by  Congress.  The  regulatory 
provision  in  question  closely  tracks  the 
statutory  language  to  implement  a 
statutory  mandate. 

A  number  of  commenters  asked  the 
FDIC  to  provide  some  guidance  as  to 
which  Keogh  and  defined  contribution 
plans  would  be  deemed  to  be  "self- 
directed"  and  thus  subject  to  the 
aggregation  rules.  As  noted  above,  the 
revised  section  11(a)(3)  of  the  FDI  Act, 
12  U.S.C.  1821(a)(3),  requires  the  FDIC 
to  aggregate,  inter  aUa.  Keogh  plans  and 
defined  contribution  plans  "to  the 
extent  that  participants  and 
beneficiaries  under  such  plans  have  the 
right  to  direct  the  investment  of  assets 
held  in  individual  accounts  maintained 
on  their  behalf  by  the  plan,"  The  quote<l 
language  is  what  is  often  referred  to  as 
"self-directed."  A  number  of 
commenters  asked  the  FDIC  to  clarify 
the  meaning  of  this  language.  The  issue 
is  as  follows:  If  a  defined  contribution 
plan  allows  participants  to  invest  their 
money  in  a  fund  consisting  of  deposits 
in  various  insured  institutions  or  a  fund 
consisting  not  only  of  such  deposits  but 
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also  investments  In  commercial  paper 
and  other  short-term  investments  which 
are  not  deposits,  is  this  the  type  of  "self- 
directed"  plan  that  would  come  within 
the  above-quoted  provision  and  thus  be 
subject  to  the  aggregation  rule? 

Some  commenters  suggested  that  the 
FDIC  should  include  this  type  of  plan 
within  the  types  of  plans  which  are 
deemed  "self-directed."  One  of  the 
stated  rationales  is  "because  ERISA 
defines  the  term  'self-directed'  to 
include  those  plans  that  permit  fund,  as 
opposed  to  individual  investment 
product  selection,  the  FDIC's 

Tlations  should  do  no  less." 
le  commenter  suggested  that 
perhaps  a  more  appropriate  term  would 
be  "participant  directed,"  which  would 
indicate  that  "the  participant  has 
actually  selected  a  specific  Institution 
for  his  plan  deposits  or  that  a  plan 
administrator  has  advised  him  that  a 
specific  institution  has  been  selected." 
Yet  another  commenter  pointed  out  that 
most  employee  benefit  plans  that  allow 
investment  choices  cmly  provide  for  the 
participant  to  choose  a  "mnd"  not  a 
particular  bond,  certificate  of  deposit, 
stock,  etc.  This  conmienter  opined  that 
"pass-through"  coverage  should  be 
provided  in  such  cases  and  denied  only 
where  the  participant  has  the  right  to 
actually  choose  the  particular 
instrument. 

Although  the  FDIC  has  not  discovered 
any  legislative  history  on  this  point,  we 
must  assume  that  the  reason  the  drafters 
singled  out  employee  interests  in  self- 
directed  Keogh  plans,  self-directed 
defined  contribution  plans,  IRAs  and 
"457  Plans"  to  be  aggregated,  is  because 
plan  participants  in  those  types  of  plans 
typically  know  where  their  funds  are 
deposited  and  could  protect  themselves 
from  being  uninsured  more  so  than  in 
other  types  of  plans.  Accordingly,  the 
FDIC  intends  to  interpret  the  relevant 
language  to  mean  that  "self-directed" 
plans,  for  our  purposes,  are  only  those 
plans  where  the  plan  participants  have 
the  right  to  direct  funds  into  a  specific 
insured  institution.  Funds  consisting  of 
deposits  in  more  than  one  insured 
institution,  investments  in  a  mixture  of 
insured  deposits  and  other  non-deposit 
liabilities,  or  investments  solely  in  non- 
deposit  Uabilities,  would  be  excluded. 

Application  of  "Brokered  Deposit" 
Exception  to  Self-Directed  Retirement 
Plan  Accounts 

In  the  preamble  to  the  proposed  rtile, 
the  FDIC  noted  that  section  ll(aK3)(A) 
of  the  FDI  Act.  12  U.S.C  1821(a)(3)(A), 
as  amended  by  section  311(b)(2)  of 
FDIOA,  whidi  requires  the  FDIC  to 
aggregate  and  insure  the  above-noted 
retirement  plen  aocouDti  In  the  amount 


of  up  to  $100,000  per-partidpant,  begins 
tvith  the  following  words: 

Notvrithstaading  aoy  limitation  in  this  Act 
relating  to  the  amount  of  deposit  Insurance 

available  for  the  account  of  any  1  depositor 

•  •  • 

The  FDIC  proposed  to  interpret  this 
language  to  mean  that,  for  self-directed 
employee  benefit  plan  accounts 
described  in  section  11(a)(3)(A)  of  the 
FDI  Act  (except  for  "457  plan" 
accounts),  pass-through  insurance 
coverage  must  be  provided  regardless  of 
whether  or  not  the  insured  institution 
could  accept  brokered  deposits  at  the 
time  it  accepted  the  employee  benefit 
plan  deposit 

However,  the  provision  requiring  the 
FDIC  to  aggregate  an  individual's 
interest  in  the  above-noted  employee 
benefit  plan  accounts  is  to  take  enect 
only  on  December  19, 1993.  Since  the 
brokered  deposit  exception  to  "pass- 
through"  insurance  coverage  (described 
above)  became  effective  on  December 
19, 1992,  the  FDIC's  proposed 
interpretation  creates  a  one-year  gap: 
Self-directed  employee  benefit  plan 
deposits  in  undercapitalized  institutions 
would  not  be  entitled  to  "pass-through" 
insurance  coverage  as  of  I>ecember  19, 
1992  but  would  be  entitled  to  such 
coverage  again  on  December  19, 1993. 

The  proposed  interpretation  of  the 
"notwithstanding"  language  seemed  to 
make  sense  since  it  created  a  situation 
whereby  deposits  of  self-directed 
employee  benefit  plans  (where  the 
employees  make  the  investment 
decisions)  would  be  entitled  to  "pass- 
through"  insurance  coverage  regardless 
of  whether  or  not  the  depository 
institution  could  accept  brokered 
deposits,  while  deposits  of  non-self- 
directed  plans  would  be  entitled  to 
"pass-through"  coverage  only  if  the 
depository  institution  could  accept 
brokered  deposits.  It  appeared  that 
Congress  was  attempting  to  make  a 
distinction  between  funds  invested  by 
employers,  who  presumably  are  more 
sophisticated  than  individual 
employees  and  would  have  to  monitor 
the  capital  level  of  the  depository 
institution  in  order  to  obtain  "pass- 
through"  insurance  coverage,  and  those 
invested  by  employees  who  are 
presumably  less  able  to  monitor  the 
capital  levels  of  the  insured  depository 
institution  and  thus  would  be  entitled  to 
"pass-through"  deposit  insurance 
regardless  of  the  capital  level  of  the 
insured  institution. 

However,  the  one-year  gap  created  by 
this  interpretation  is  illogical.  If 
Congress  intended  to  provide  "pass- 
through"  insurance  for  self-directad 
employee  benefit  plan  deposits 


regardless  of  the  capital  level  of  insured 
institutions,  it  makes  no  sense  to 
eliminate  the  coverage  for  deposits  in 
"undercapitalized"  institutions  on 
December  19, 1992  and  reinstate  it  on 
December  19, 1993.  Either  the  effective 
date  of  the  aggregation  provision  (which 
contains  the  "notwithstanding** 
language)  was  erroneously  stated  or  the 
FDIC  misinterpreted  Congress'  intent 
with  respect  to  |hat  provision. 

The  FDIC  has  not  found,  nor  been 
made  aware  of,  any  legislative  history 
which  sheds  light  on  this  issiie.  The 
FDIC  staff  has  had  discussions  with  staff 
members  from  the  Committee  on 
Banking,  Finance  and  Urban  Affairs  of 
the  House  of  Representatives  who  were 
involved  in  the  drafting  of  FDIOA.  The 
Banking  Committee  staff  have  indicated 
that  the  drafters  of  the  relevant 
provisions  did  not  intend  to  create  a 
one-year  gap.  The  staff  members 
indicated  that  the  drafters  did  not 
intend  the  FDIC  to  treat  self-directed 
employee  benefit  plans  any  differently 
than  non-self-directed  plans.  According 
to  those  stafi^  members,  the 
"notwithstanding"  language  was  just  a 
carryover  from  the  existing  statutory 
language  and  was  not  intended  to 
exempt  self-directed  plans  from  the 
brokered  deposit  exception  to  "pass- 
through"  insurance  coverage.  Although 
such  opinions  expressed  by 
Congressional  staff  members  are 
certainly  not  accorded  the  same  weight 
as  legislative  history  and  are.  in  no  way, 
binding  upon  the  FDIC.  they  are  useful 
to  the  FDIC  in  determining  what  may 
have  been  the  intent  of  the  drafters  and 
ultimately  the  intent  of  Congress  when 
it  adopted  the  provision. 

Given  the  fact  that  the  one-year  gap 
created  by  the  FDIC's  proposed 
interpretation  is  illogical  and  Congress 
could  not  have  intended  an  illogical 
result,  the  FDIC  has  reconsidered  its 
proposed  interpretation  and  decided  to 
adopt  an  alternative  interpretation, 
which  is  that  all  employee  benefit  plan 
deposits,  regardless  of  the  type  of  plan, 
are  subject  to  the  "brokered  deposit" 
exception  to  "pass-through"  insurance 
coverage  which  appears  in  section 
11(a)(1)(D)  of  the  FDI  Act,  12  U.S.C 
1821(a)(1)(D),  as  amended  by  section 
311  of  FDIOA. 

However,  only  deposits  of  employee 
benefits  plans  which  are  entitled  to 
"pass-through"  deposit  insurance  (those 
that  are  made  in  instituticms  which,  at 
the  time  the  deposits  are  made,  can 
accept  brokered  deposits  or  which  are 
made  in  "adequately  capitalized" 
institutions  that  have  provided  written 
statements  to  the  depositor  assuring 
"pass-through"  coverage)  will  be  subject 
to  the  aggregation  provision.  Deposits  of 
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employee  benefit  plans  that  are  not 
entitled  to  "pass-tnrough"  insurance 
wiU  be  aggregated  and  insured  in  the 
amount  of  up  to  $100,000  perplan. 

As  a  technical  matter,  the  FDIC  will 
no  longer  address  the  deposit  insurance 
provided  for  IRA  and  Keogh  deposits  in 
a  separate  section  of  the  FDIC's 
regulations  (those  rules  were 
eniuierated  in  §330.13  of  our 
regulations).  Since  IRA  and  self-directed 
Keogh  accounts  will  no  longer  be 
separately  insured  from  each  other  or 
from  certain  other  retirement  accoimts. 
the  FDIC  does  not  believe  that  a  separate 
section  in  its  regulations  for  IRA  and 
Keogh  accounts  is  warranted. 

Accordingly,  the  rules  governing  IRA 
and  Keogh  accounts  are  now  included 
within  the  general  retirement  account 
provisions  of  §330.12  of  the  regulations. 
12  CFR  330.12. 

Determination  of  Interests 

The  FDIC  has  decided  to  retain  the 
pre-existing  provisions  which  explain 
the  methods  by  which  an  employee's 
interests  in  the  deposits  of  a  defined 
contribution  or  defined  benefit  plan  are 
determined  for  insurance  purposes.  The 
FDIC  is,  however,  clarifying  the  existing 
rules  by  substituting  the  word 
"employee"  for  "beneficiary."  There 
have  been  some  questions  raised  about 
the  extent  to  which  a  spouse  or  other 
person  may  have  an  interest  in  an 
employee  benefit  plan  deposit  upon  the 
failure  of  an  insured  institution. 
Although  such  persons  may  be  entitled 
to  benefits  under  an  employee  benefit 
plan  upon  the  death  or  divorce  of  a  plan 
participant,  the  FDIC  has  not 
historically  recognized  that  such 
persons  have  an  insurable  interest  in  the 
deposits  of  the  plan  while  the  plan 
participant  is  still  alive  and  married. 
Accordingly,  the  FDIC  proposed  to 
clarify  this  point  by  changing  the 
existing  references  to  the  "beneficiary's 
account  balance"  in  §  §  330.12(b)(1)  and 
(2).  12  CFR  330.12(b)(1)  and  (2),  so  that 
they  will  refer  to  the  "employee's 
account  balance."  This  proposed  change 
in  language,  which  did  not  represent 
any  change  in  the  FDIC's  existing 
pohcy,  was  not  commented  on  by  any 
of  the  commenters.  The  FDIC  has 
decided  to  adopt  the  clarifying  language 
change  as  initially  proposed. 

Vested  Interests 

In  aggregating  participants'  interests 
in  certain  retirement  plan  accounts. 
Congress  directed  the  FDIC  to  consider 
only  the  present  vested  and 
ascertainable  interest  of  each  participant 
imder  (an  employee  benefit)  plan 
excluding  any  remainder  interest 
created  by.  or  as  a  result  of.  the  plan. 


See.  section  11(a)(3)(B)  of  the  FDI  Act  as 
amended  by  section  311(b)(2)  of 
FDIOA.  Under  the  FDIC's  pre-existing 
rules,  the  interest  of  each  employee  in 
an  employee  benefit  plan,  whether 
vested  or  unvested,  has  been  insured  up 
to  $100,000.  By  directing  the  FDIC  to 
recognize  only  vested  interests  in 
certain  employee  benefit  plan  accounts, 
the  total  amount  of  insurance  coverage 
available  for  the  accounts  of  those 
employee  benefit  plans  will  be  reduced. 
The  FDIC  proposed  to  apply  this 
limitation  to  all  employee  benefit  plan 
accounts  that  will  be,  under  the 
amended  regulations,  entitled  to  "pass- 
through"  deposit  insurance  coverage. 
The  FDIC  indicated,  in  the  preamble  to 
the  proposed  rules,  that  it  believed  that 
it  would  be  fairer  to  apply  this  rule  to 
all  employee  benefit  plan  accounts 
rather  than  just  to  those  that  are 
required  by  Congress  to  be  aggregated. 
The  FDIC  pointed  out  that  to  do  only 
what  Congress  mandated  would  be  to 
recognize  both  vested  and  non-vested 
interests  of  participants  in  defined 
benefit  plan  accounts  (which  are  not 
subject  to  aggregation)  but  only  vested 
interests  in  self-directed  defined 
contribution  plan  accounts.  The  FDIC 
specifically  reouested  comment  on  this 
approach.  In  addition,  the  FDIC 
indicated  that  it  was  particularly 
interested  in  receiving  any  financial 
data  or  statistics  indicating  the  amounts 
or  percentages  of  unvested  funds 
deposited  in  insured  institutions  which 
would  be  affected  by  this  proposed  rule 
change. 

Of  the  144  comment  letters  received 
by  the  FDIC,  only  11  specifically 
addressed  the  issue  of  providing 
coverage  only  for  participants'  vested 
interests  in  employee  benefit  plan 
accounts.  Most  of  those  commenters  (9 
of  11)  opposed  the  FDIC's  proposed 
approadi  of  applying  the  "vested 
interests  only"  rule  to  all  types  of 
employee  benefit  plan  accounts.  They 
recommended  not  going  beyond  the 
statutory  mandate  of  recognizing  only 
vested  interests  of  employees  in  IRA 
accounts,  self-directed  Keogh  Plan 
accounts,  self-directed  defined 
contribution  plan  accounts  and  "457 
Plan"  accounts.  Some  commenters 
asserted  that  the  types  of  employee 
benefit  plans  that  were  specifically 
enumerated  differ  significantly  bom 
other  types  of  employee  benefit  plans 
In.  inter  alia,  the  methods  and  sources 
of  funding  used  by  the  plans,  the  extent 
to  which  participant  interests  are 
vested,  and  the  extent  of  a  participant's 
control  over  the  investment  of  his  or  her 
interest. 

The  FDIC  acknowledges  that  there  are 
significant  differences  among  different 


types  of  employee  benefit  plans  and  that 
it  is  senerally  easier  to  determine  an 
employee's  vested  interest  in  a  self- 
directed  defined  contribution  plan  than 
it  is  to  determine  an  employee's  interest 
in  a  defined  contribution  plan.  In 
addition,  the  FDIC  recognizes  that  its 
proposal  may  be  more  costly  and 
burdensome  for  both  employee  benefit 

S)lans  and  insured  institutions  than 
oUowing  the  more  Umited  mandate  of 
Congress.  One  commenter  asserted  that 
the  FDIC's  proposal  would  also 
negatively  impact  the  collateralization 
requirements  for  national  banks  by 
requiring  such  banks  to  collateralize 
additional  funds. 

After  carefully  considering  the 
comment  letters  and  reconsidering  the 
issue,  the  FDIC  has  decided  to  apply  the 
"vested  interests  only"  rule  to  only 
those  types  of  employee  benefit  plan 
accounts  where  the  application  of  this 
rule  is  mandated.  The  FDIC  recognizes 
that  it  would  be  more  difficuh  for 
employee  benefit  plan  administrators  to 
determine  vested  interests  of  employees 
in  the  types  of  plans  that  Congress  did 
not  require  the  FDIC  to  apply  the 
"vested  interests  only"  rule  than  in 
plans  to  which  Congress  required  the 
FDIC  to  apply  this  rule. 

Bank  Investment  Contracts  (BICs)  and 
Similar  Contracts 

The  FDIC  has  decided  to  amend 
§330.13  of  its  regulations,  12  CFR 
330.13.  so  that  it  states  the  rules 
appUcable  to  Bank  Investment  Contract 
(BICs)  and  similar  instruments.  Under 
the  pre-existing  deposit  insurance 
regulations,  BiCs  were  treated  like  any 
other  deposit  instruments  and  were 
generally  insured  in  the  amount  of 
$100,000  per  employee  benefit  plan 
participant,  provided  that  certain 
recordkeeping  requirements  were 
satisfied.  FDICIA  directs  the  FDIC  not  to 
assess,  nor  provide  any  deposit 
insurance  for,  certain  benefit-responsive 
BICs  and  similar  instruments.  However, 
investment  contracts  without  the 
benefit-responsive  features  and  other 
types  of  deposit  instruments,  such  as 
regular  CDs,  acquired  by  employee 
benefit  plans  would  still  be  insured. 

Section  311(a)  of  FDICIA  provides 
that  any  insured  depository  investment 
contract  between  an  employee  benefit 
plan  and  an  insured  depository 
institution  which  expressly  permits 
benefit-responsive  withdrawals  or 
transfers  shall  neither  be  entitled  to 
deposit  insurance  nor  subject  to 
assessment.  The  term  "benefit- 
responsive  withdrawals  or  transfers"  is 
defined  to  mean  any  withdrawal  or 
transfer  of  funds  (consisting  of  any 
portion  of  the  principal  and  any  interest 
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credited  at  a  rate  guaranteed  by  the 

insured  depository  institution 
investment  contract]  during  the  period 
in  which  any  guaranteed  rate  is  in 
efiect.  without  substantial  penalty  or 
adjustment,  to  pay  benefits  provided  by 
the  employee  benefit  plan  or  to  permit 
a  plan  participant  or  beneficiary  to 
redirect  the  investment  of  his  or  her 
account  balance. 

The  final  language  of  §  330.13  closely 
tracks  the  statutory  language  for  the 
purpose  of  incorporating  this  statutory 
mandate  into  the  deposit  insurance 
regulations. 

The  FDIC  proposed  to  define  the  term 
"employee  benefit  plan"  in  exactly  the 
same  manner  as  FDIQA  defines  the 
term,  which  was  to  say  that  it  would  be 
given  the  same  meaning  as  the  term  is 
given  in  section  3(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  it  includes  any  plan 
described  in  section  401(d)  of  the 
Internal  Revenue  Code  of  1986. 

One  issue  raised  by  several 
commenters  is  whether  plans 
established  pursuant  to  section  457  of 
the  Internal  Revenue  Code,  26  U.S.C 
457  ("457  Plans"),  would  be  included  in 
the  definition  of  "employee  benefit 
plan."  Section  3(3)  of  ERISA  provides 
that  the  term  "employee  benefit  plan" 
includes,  inter  alia,  an  "employee 
pension  benefit  plan."  The  term 
"employee  pension  benefit  plan"  is 
defined,  in  relevant  part,  to  mean  "any 
plan,  fund,  or  program  *  *  * 
established  or  maintained  by  an 
employer  *  *  *  to  the  extent  that  •  •  • 
such  plan  fund  or  program  provides 
retirement  income  to  employees  or 
*  *  *  results  in  the  deferral  of  income 
for  periods  extending  to  the  termination 
of  covered  employment  or  beyond 


•  •  ••• 


Some  commenters  expressed  the 
opinion  that  this  broad  definition  would 
include  "457  Plans,"  most  of  which  are 
exempt  from  regulation  under  ERISA 
solely  as  a  result  of  specific 
jurisdictional  restrictions  set  forth  in 
section  4  of  ERISA  which  limit  the 
scope  of  ERISA's  coverage  by  excluding 
certain  classes  of  employee  benefit 
plans,  including  "governmental  plans" 
(separately  defined  in  section  3(32)  of 
ERISA  as  any  plan  "established  or 
maintained  *  *   *  by  the  government  of 
any  State  or  political  subdivision 
thereof  *  *  *").  In  addition,  some 
commenters  assarted  that  there  is  no 
logical  basis  for  distinguishing  between 
"457  Plans"  and  other  types  of 
employee  benefit  plans  since,  unlike 
ERISA.  FDiOA  was  intended  to  address 
risks  of  depoat  insurance  coverage 
(which  would  be  indistinguishable 
amoog  all  types  of  employee  benefit 


plans)  rather  than  the  safety  of  pension 
money  (which  may  involve  different 
considerations  depending  upon  the 
nature  of  the  plan  and  its  sponsor). 

Other  commenters.  however,  pointed 
to  •  colloquy  which  took  place  at  the 
time  that  both  the  BIC  amendment  and 
the  "457  Plan"  amendments  were 
adopted  by  the  Subcommittee  on 
Financial  Institutions  of  the  House 
Banking  Committee.  The  sponsor  of  the 
"457  PUn"  provision  (Congressman 
Barney  Frank)  and  the  BIC  amendment 
(Congressman  Richard  Neal)  discussed 
the  potential  overlap  in  the  two 
provisions  as  follows: 

Mr.  FranL- 1  would  ask  if  I  am  correct  that 
this  would  not  interfere  with  a  later 
amendment  I  intend  to  offer  on  457  plans, 
conthbutoiy  retirement  plans  for  public 
employees.  Some  people  who  road  the 
amendment  thought  that  it  was  broad  in 
stroke. 

I  think  it  is  clear  what  vn  mean  mth  the 
BICs.  For  instance,  the  457  plan  wouldn't  be 
intended  to  be  excluded  [from  insurance 
coverage). 

I  yield  to  my  friend  firom  Massachusetts. 

Mr.  Neal  of  Massachusetts:  Thank  you,  Mr. 
Chairman. 

I  intend  to  support  your  ameadment  when 
it  comes  up.  Years  ago  I  helped  to  implement 
a  deferred  comp>easation  plan. 

I  trust  the  spirit  of  your  amendment  I 
intend  to  support  it.  My  intention  was  not  to 
interfere  with  it 

Mr.  Schumer  I  agree  with  that  The  457 
analog  is  not  to  these  (meaning  BICs]  but  to 
thalRAs. 

Mr.  Frank:  Mr.  Chaiiman.  I  would  note  that 
if  both  amendroents  pass,  when  we  get  to  the 
technical  confonniag  stage,  we  would  make 
sure  there  is  no  potential  conflict  between 
them. 

Transcript  horn  Executive  Session. 
Consideration  of  H.R.  1505  before  the 
Subcommittee  on  Financial  Institutioitt, 
Committee  on  Banking,  Finance  and  Urban 
Affoirs,  U.S.  House  of  Representatives,  102nd 
Congress.  1st  Sess.  (May  1991). 

This  colloquy  suggests  that  the 
sponsors  of  the  BIC  and  "457  Plan" 
amendments  did  not  intend  "457  Plans" 
to  come  within  the  meaning  of  the  term 
"employee  benefit  plan"  for  the 
purposes  of  the  BIC  provision.  Since 
"457  Plans"  are  not  governed  by  ERISA 
and  the  intent  of  the  drafters  of  the  BIC 
and  "457  Plan"  amendments  did  not 
intend  "457  Plans"  to  be  subject  to  the 
BIC  provisions,  the  FDIC  has  decided  to 
specifically  exclude  "457  Plans"  from 
the  definition  of  "employee  benefit 
plan"  in  the  BIC  provision  of  the 
regulations  (12  CFR  330.13(b)(2)). 

As  noted  in  the  preamble  to  the 
proposed  rule,  the  definition  of 
"employee  benefit  plan"  expressly 
includes  Keogh  plans  and  thus  Keogh 
plans  will  be  st^ject  to  the  BIC 
provisions.  A  number  of  commenters 


expressed  concern  about  the  application 
of  the  BIC  provisions  to  some  Keogh 
plan  deposits  that  allow  penalty-free 
withdrawals  in  accordance  with  oertain 
prt>visions  of  the  Internal  Revenue 
Code.  The  issue  concerns  the  meaning 
of  the  term  "benefit  responsive 
withdrawal  or  transfer."  The  term  is 
defined  in  the  statute  as 

any  withdrawal  or  transfer  of  funds 
(consisting  of  any  portion  of  the  principal 
and  any  interest  credited  at  a  rate  guaranteed 
by  the  Insured  depository  institution 
investment  contract)  during  the  period  in 
which  any  guaranteed  rate  is  in  aBed, 
without  substantial  penalty  or  adfustment,  to 
pay  benefits  {provided  by  the  employee 
benefit  plan  or  to  permit  a  plan  participant 
or  beneficiary  to  redirect  the  investment  of 
his  or  her  account  balance. 

The  issue  is  whether  this  term  would 
include  penalty-free  withdrawals  from 
employee  benefit  plan  deposits  which 
are  based  on  penalty-free  withdrawals  of 
funds  from  the  underlying  Keogh  plans 
that  are  permitted  upon  the  death  or 
disability  of  a  plan  participant  or  to  pay 
benefits  (permitted  at  age  59V3  or 
required  at  age  70Vi)  by  the  Internal 
Revenue  Code. 

The  FDIC  believes  that  since  the 
Internal  Revenue  Code  permits  and  then 
requires  distributions  upon  the 
occurrence  of  certain  events  and  banks 
have  historically  permitted  penalty-free 
withdrawals  from  deposits  to  permit  the 
employee  benefit  plan  to  make  such 
distributions,  a  rule  that  would  now 
treat  such  deposit  liabilities  as  having 
no  insurance  would  be  uinfair  to 
depositors.  A  71  year-old  plan 

Earticipant  might  be  required  to  decide 
atween  a  deposit  that  is  uninsured  but 
allows  penalty-free  withdrawals  and 
one  that  is  insured  but  imposes  a 
substantial  penalty  for  any  type  of 
withdrawal 

In  the  preamble  to  the  prof>08ed  rule, 
the  FDIC  indicated  that  it  did  not  have 
enough  information  about  current 
industry  forms  or  practices  to 
distinguish  between  investment 
contracts  typically  acquired  by 
employee  benefit  plans  and  regular 
certificates  of  deposit  The  FDIC 
indicated  its  belief,  however,  that 
Congress  intended  only  to  address 
benefit-responsive  investment  contracts 
typically  acquired  by  employee  benefit 
plans.  Therefore,  the  FDIC  specifically 
requested  comment  on  how  it  should 
define  the  term  "investment  contract" 
so  as  to  exclude  regular  certificates  of 
deposit  if  appropriate. 

Few  commenters  provided  specific 
suggestions  to  the  FDIC  concerning  how 
the  term  "investment  contract"  should 
be  defined.  Those  who  commented  on 
the  issue  generally  supported  the  FDIC's 
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proposed  approadi  of  excluding  regular 
certificates  of  deposit  from  the 
definition  of  "investment  contract" 

After  much  consido-ation,  the  FDIC 
has  deddad  not  to  adopt  a  specific 
regulatory  definition  of  the  tenn 
"investment  contract"  Apparently, 
there  are  many  di£[erent  versions  of  BIC- 
type  instruments  currently  being 
utilized  by  employee  benefit  plans  and 
insured  depository  institutions  and  thus 
It  would  be  very  difficult  for  the  FDIC 
to  adopt  a  definition  whidi 
encompasses  all  sudi  instruments  but 
is,  at  the  same  time,  no  over-inclusive. 
However,  the  FDIC  still  believes  that 
Congress  did  not  intend  to  include 
ordinary  certificates  of  deposit  in  the 
definition.  The  FDIC  believes  that  an 
"investment  contract"  is  generally  a 
separately  negotiated  deposit  ERreement 
between  an  employee  betiefit  plan  and 
an  insured  depository  institution  which 
has  terms  that  differ,  in  any  material 
respect,  from  the  terms  offered  by  the 
insured  depository  institution  for 
certificates  of  deposit  or  other  time 
deposits,  and  moneymarket  accounts  or 
other  savings  accounts,  available  to 
individual  retail  customers  of  the 
insured  depository  institution. 

Another  issue  concerns  how  the  term 
"substantial  penally  or  adjustment" 
should  be  defined  for  purposes  of  the 
BIC  provision.  The  FDIC  proposed  to 
define  the  term  to  mean,  in  the  case  of 
a  deposit  having  an  OTigiiul  term  whidi 
exceeds  one  year,  all  interest  earned  on 
the  amount  withdrawn  fitMn  the  date  of 
deposit  or  for  six  months,  whichever  is 
less,  or,  in  the  case  of  a  deposit  having 
an  original  term  of  one  year  or  less,  all 
interest  earned  on  the  amount 
withdrawn  from  the  date  of  deposit  or 
three  months,  whichever  is  less.  This 
definition  was  taken  from  a  former 
provision  of  part  329  of  the  FDIC's 
regulations,  12  CFR  part  329,  which 
required  insured  banks  to  impose  a 
substantial  penalty  for  early  withdrawal 
of  funds  placed  in  time  deposits. 
Although  the  requirement  that  banks 
impose  a  substantial  penalty  for  early 
withdrawals  was  revoked  in  1985,  the 
FDIC  believes  that  many  banks  still 
choose  to  assess  such  a  penalty  and  that 
the  amount  of  such  penalty  is 
determined  in  acconlance  with  the  rule 
that  was  revoked. 

Although  the  FDIC  specifically 
requested  comment  on  the  manner  in 
w^ich  the  term  "substantial  penalty  or 
adjustment"  should  be  defined  for  this 
purpose,  few  commenters  provided 
suggestions  on  this  issue.  One 
commenter  did  suggest  that  we 
recognize  the  IRS's  early  withdrawal 
penalty  for  non-authorized  withdrawals 
of  plan  assets  (the  penalty  is  10%  of  the 


principal  amount  withdrawn)  as 
satisfying  the  "substantial  penalty" 
provision  of  the  BIC  provision.  T^at 
penalty,  however,  is  paid  to  the  United 
States  Trees-jry  (through  the  Internal 
Revenue  Service),  not  the  insured 
institution,  and  penalizes  the  plan 
participant  for  withdrawing  money 

Erior  to  retirement  that  was  permitted  to 
B  invested  on  a  tax-deferred  basis  on 
the  premise  that  it  would  be  saved  for 
retirement  Moreover,  the  BIC  provision 
speaks  in  terms  of  imposing  a  penalty 
for  "any  withdrawals"  not  just 
"unauthorized  withdrawals"  (which  are 
the  only  vwthdrawals  subject  to  the  10% 
IRS  penalty).  Accordingly,  the  FEHC 
does  not  believe  that  it  can  view  the 
IRS's  10%  penalty  for  unauthorized 
withdrawals  from  employee  benefit 
plans  as  satisfying  the  "substantial 
penalty"  part  of  the  BIC  provision. 

As  proposed,  the  final  amendments 
would  also  change  the  references  to  the 
Internal  Revenue  Code  in  our  existing 
regulations  so  that  such  references  are  to 
the  "Intwnal  Revenue  Code  of  1986" 
rather  than  to  the  "Internal  Revenue 
Code  of  1954."  These  references  are 
being  changed  in  light  of  the  official 
name  change  of  the  Code  made  by  the 
Tax  Reform  Act  of  1986. 

Accoonts  Held  by  Insured  Institutions 
in  a  Fiduciary  Capacity 

Section  311(b)(3)  of  FDIOA 
substantially  reduces  the  level  of 
insurance  coverage  available  for 
accounts  held  by  an  insured  institution 
in  a  fiduciary  capacity.  Under  pre- 
existing FDIC  rules,  when  an  insured 
institution  held  funds  as  an  agent, 
nominee,  guardian,  custodian, 
conservator,  trustee  or  in  any  other 
fiduciary  capacity,  those  funds  were 
insured  in  the  amount  of  up  to  $100,000 
for  the  interest  of  each  principal  or 
beneficiary  and  that  insurance  was 
separate  from  the  insurance  provided 
for  any  other  accounts  maintained  by 
the  principals  or  beneficiaries  at  the 
same  insured  institution.  Section 
311(b)(3)  of  FDIOA  amended  section 
7(i)  of  the  FDI  Act,  12  U.S.C.  1817(i),  so 
as  to  still  provide  insurance  coverage  for 
such  accounts  on  a  per-beneficiary  basis 
but  to  eliminate  the  separate  insurance 
coverage  that  was  provided  for  the 
beneficiaries'  interests.  In  other  words, 
a  principal's  or  beneficiary's  interest  in 
such  an  account  will  be  aggregated  writh 
other  accounts  maintained  by  that 
person  in  the  same  ri^t  and  capacity  at 
the  same  insured  institution  and  the 
total  of  that  principal's  or  beneficiary's 
interests  Mrill  be  insured  up  to  $100,000 
in  the  aggregate.  However,  section  7(i) 
still  provides  separate  insurance 
coverage,  in  the  amount  of  up  to 


$100,000  per-tnist  estate,  whenever  an 
insured  institution  is  acting  as  trustee 
luder  an  irrevocable  trust  established 
pursuant  to  a  statute  or  written  trust 
agreement.  This  separate  insurance 
coverage  is  provided  both  for  funds 
deposited  within  the  fidudaiy 
institution  itself  and  for  funds  deposited 
by  the  fiduciary  institution  in  another 
insured  depository  institution.  As 
proposed,  the  FDIC  has  amended 
§  330.10(a)  of  its  regulations,  12  CFR 
330.10(a),  to  reflect  these  statutory 
changes.  The  statutory  changes  have  a 
two-year  delayed  effective  date  and  thus 
the  regulatory  changes  will  become 
effective  on  December  19, 1993. 

Unallocated  Trust  Funda 

Finally,  the  FDIC  has  decided  to 
revise  the  description,  in  12  CFR 
330.10(b)(2),  of  how  to  determine  the 
interest  of  a  particular  trust  estate  in  the 
deposits  of  unallocated  trust  funds.  The 
FDIC  is  not  changing  the  manner  in 
which  the  calculation  is  performed,  nor 
the  amount  of  deposit  insurance  that  is 
currently  provided  for  such  funds;  we 
are  merely  attempting  to  simplify  the 
description  of  what  is  admittedly  an 
extremely  difficult  concept. 

The  revised  regulatory  language  in 
S  330.10(b)  is  exactly  as  it  was  proposed. 

Notice  KequiremeDts 

The  FDIC's  proposed  rules  included  a 
provision  requiring  insured  institutions 
to  notify  all  of  their  depositors  of  the 
impencQng  rule  changes.  The  FDIC 
proposed  this  customer  notification 
requirement  because  the  FDIC  believed 
that  the  dianges  would  affect  a 
substantial  number  of  individuals.  The 
FDIC  acknowledged,  however,  that  any 
customer  notification  requirement 
would  impose  a  substantial  financial 
and  administrative  burden  on  insured 
institutions.  In  an  effort  to  minimize 
that  burden,  the  FDIC  proposed 
requiring  insured  institutions  to  send  a 
short  one-time  notice  to  each  of  its 
depositors,  containing  the  following 
language: 

In  December,  1993,  soma  of  the  FDICt 

deposit  Insurance  rules  will  change.  The  rule 
changes  will  primarily  affect  the  total  amount 
of  coverage  which  is  provided  for  IRA. 
Keogh,  self-directed  employee  benefit  plan 
accounts,  "457  Plan"  accounts  and  accounts 
where  an  insured  institution  is  acting  In  a 
fiduciary  capacity.  If  the  total  of  your 
interests  in  all  accounts  at  this  institution  is 
less  than  $100,000.  the  rule  changes  will  not 
affect  you.  For  further  information,  contact 
[insert  "your  branch  ofFice"  or  some  other 
contact  point  for  the  Institutioaall. 

As  expected,  this  proposed  customer 
notification  requirement  generated  more 
comments  than  any  other  provision  of 
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the  proposed  rules.  Out  of  the  144 
comment  letters  received  by  the  FDIC, 
101  addressed  the  notice  requirement, 
with  the  vast  majority  of  those  (88  out 
of  101)  advocating  that  we  change  the 
requirement  so  that  institutions  are 
required  to  notify  only  those  customers 
that  they  believe  would  be  affected  by 
the  rule  changes.  Some  commenters 
suggested  that  the  FDIC  should  not 
require  any  customer  notification  at  all 
because  it  would  (1)  confuse  and  alarm 
depositors,  particularly  individuals  not 
affected  by  the  changes;  (2)  cost  too 
much  to  print  and  mail  the  notice  to  all 
customers;  and/or  (3)  take  up  too  much 
staff  time  both  in  preparing  the  notice 
and  answering  depositor  questions 
generated  by  the  notice.  Many  bankers 
indicated  that  they  simply  do  not  need 
another  expense  at  tliis  time  when 
banks  are  struggling  to  become 
profitable. 

The  FDIC  fully  understands  and 
appreciates  the  concerns  expressed  by 
the  many  commenters.  The  FDIC  still 
believes,  however,  the  broad  scope  of 
the  changes  and  the  substantial  number 
of  depositors  who  are  likely  to  be 
affected  by  the  changes,  some  customer 
notification  is  warranted.  The  FDIC  will 
make  a  concerted  effort  to  make  affected 
depositors  aware  of  the  rule  changes  but 
the  FDIC  cannot  do  the  job  by  itself. 
Insured  depository  institutions  are  in 
the  best  position  to  notify  depositors 
since  they  generally  have  regular 
contact  widi  their  depositors.  The  FDIC 
wishes  to  maximize  the  probability  that 
depositors  become  aware  of  the  rule 
changes  so  that  they  do  not 
unknowingly  have  uninsured  funds  in 
an  insured  institution.  All  too 
frequently,  depositors  only  find  out  that 
they  have  uninsured  funds  after  an 
insured  institution  fails. 

In  the  final  rules,  the  language  of  the 
required  notice  has  been  modified 
sUghtly  as  a  result  of  a  change  in  the 
FDIC's  interpretation  of  a  statutory 
provision.  The  notice  to  depositors  is 
now  required  to  read  as  follows: 

In  December  1993.  some  of  the  FDICi 
deposit  insurance  rules  will  change.  The  rule 
changes  will  primarily  affect  the  total  amount 
of  coverage  which  is  provided  for  IRA,  self- 
directed  Keogh  plan  accounts,  self-directed 
defined  contribution  plan  accounts,  "457 
Plan"  accounts  and  accounts  where  an 
insured  institution  is  acting  in  a  fiduciary 
capacity.  If  you  do  not  have  these  types  of 
accounts,  those  rule  changes  will  not  affect 
you.  For  further  information,  contact  [insert 
"your  branch  office"  or  some  other  contact 
point  for  the  institution]. 

In  the  preamble  to  the  proposed  rule, 
the  FDIC  said  that  it  would  welcome 
any  suggestions  concerning  alternative 
means  for  notifying  depositors  of  the 


pending  rule  changes.  Specifically,  the 
FDIC  requested  comment  on  the 
feasibility  of  institutions  identifying  and 
notifying  only  those  customers  who 
have  deposit  accounts  that  could 
potentially  be  affected  by  the  rule 
changes.  As  noted  above,  many  of  the 
commenters  seized  this  opportimity  to 
suggest  that  the  FDIC  should  require  the 
notice  to  be  sent  only  to  affected 
customers.  A  number  of  bankers  have 
indicated  that  it  may  be  easier  and  less 
expensive  for  some  institutions  to 
identify  and  notify  only  those  customers 
that  would  potentially  be  affected  by  the 
rule  changes.  Other  bankers  have 
indicated  that  it  may  be  easier  and  less 
expensive  to  notify  all  of  their 
depositors. 

La  recognition  of  the  burden  that  this 
customer  notification  imposes  on 
insured  institutions,  the  FDIC  has 
decided  to  give  all  insured  institutions 
the  option  of  either  notifying  all  of  their 
depositors  or  identifying  and  notifying 
only  those  depositors  who  may 
potentially  be  affected  by  the  rule 
changes.  If  an  institution  chooses  the 
latter  option,  the  institution  must  notify 
all  customers  who  have  the  types  of 
accounts  affected  by  the  rule  changes, 
not  just  those  who  have  retirement  or 
other  accounts  that  individually,  or  in 
the  aggregate,  exceed  the  $100,000  limit. 
The  FDIC  expects  institutions  to  make  a 
good  faith  effort  to  identify  and  notify 
all  potentially  affected  customers  if  the 
more  limited  notification  procedure  is 
followed. 

The  FDIC's  proposal  would  have 
required  that  this  notice  be  sent  to  all 
account  holders  no  later  than  June  30. 
1993  (with  certain  exceptions).  In  light 
of  the  fact  that  most  of  the  rule  changes 
do  not  become  effective  until  December 
19, 1993,  and  the  fact  that  this  final 
regulation  is  being  published  later  than 
originally  anticipated,  the  FDIC  has 
decided  to  extend  the  deadline  for 
institutions  to  provide  the  required 
notice  to  their  customers  to  no  later  than 
October  10, 1993. 

As  stated  in  the  preamble  to  the 
proposed  rules,  the  FDIC  is  requiring 
that  this  notice  be  sent  to  depositors 
without  materially  altering  its  language. 
However,  under  the  final  rule, 
institutions  have  the  flexibility  to 
include  the  required  notice  on  the  face 
of  account  statements,  include  it  as  a 
separate  enclosure  with  account 
statements,  or  send  it  to  depositors  in  a 
separate  mailing.  With  respect  to  any 
depositor  who  maintains  a  time  deposit 
and  would  not  otherwise  receive  a 
regular  monthly  or  quarterly  accoimt 
statement  prior  to  October  10, 1993,  the 
required  notice  would  have  to  be  sent  to 
said  depositor  prior  to  the  later  of:  (1) 


60  days  before  the  first  maturity  data  of 
that  time  deposit;  or  (2)  October  10, 
1993.  This  provision  provides  some 
flexibility  to  institutions  so  that  they  do 
not  have  to  complete  a  special  mailing 
to  holders  of  time  deposits  that  would 
not  ordinarily  receive  an  account 
statement  prior  to  October  10, 1993. 

In  the  preamble  to  the  proposed  rule, 
we  also  requested  comment  on  the 
desirability  of  institutions  posting 
nodces  (for  a  limited  time  period)  in  all 
of  their  branches  and  main  banking 
facilities,  either  on  a  voluntary  or 
mandatory  basis,  informing  depositors 
of  the  pending  rule  changes.  Some 
bankers  commenting  on  this  proposal 
supported  this  approach.  At  this  point, 
however,  the  FDIC  has  decided  not  to 
require  or  make  available  any  sort  of 
poster  explaining  the  deposit  insurance 
rule  changes  since  many  depositors 
(especially  employee  benefit  plan 
administrators)  may  never  enter  a  bank's 
lobby  and  such  a  notice  might  not  be 
noticeable  among  the  many  notices  that 
are  already  required  to  be  posted  in  a 
bank's  lobby. 

The  FDIC  is  currently  studying 
additional  means  by  which  the  FDIC 
can  inform  the  public  about  the  deposit 
insurance  rule  changes  and  is 
committed  to  educating  the  public 
while  being  careful  not  to  unduly  alarm 
depositors.  The  FDIC  recognizes  that, 
because  of  all  the  recent  publicity 
concerning  failures  of  insured 
institutions,  some  depositors  are  already 
quite  concerned  about  the  safety  of  their 
funds  in  general  and,  more  specifically, 
the  deposit  insurance  limits. 
Accordingly,  the  FDIC  will  endeavor  to 
make  the  public  aware  of  the  rule 
changes  without  generating  unnecessary 
concern  among  depositors. 

E£fective  Dates 

Section  311(c)  of  FDICIA  specifies  the 
effective  dates  for  the  statutory  changes 
section  311  makes  to  the  deposit 
insiu-ance  provisions  of  the  FDI  Act.  The 
amendments  to  section  11(a)(1)(B)  of  the 
FDI  Act  (made  by  section  311(b)(1)  of 
FDICIA),  which  contain  the  basic 
$100,000  insurance  limit,  require  the 
FDIC  to  add  together  all  deposits 
maintained  by  a  depositor  in  the  same 
capacity  and  the  same  right,  and  which 
require  the  FDIC  to  provide  "pass- 
through"  deposit  insiirance  for  certain 
employee  benefit  plan  deposits,  became 
effective  upon  enactment  of  FDICIA  on 
December  19, 1991.  However,  the 
exception  (in  section  ll(a)(l)(D)(ii)  of 
the  FDI  Act  (as  amended  by  section 
311(b)(1)  of  FDICIA)  which  prohibits  the 
FDIC  from  providing  "pass-through" 
insurance  coverage  for  employee  benefit 
plant  deposits  made  in  insured 
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depository  institutions  that,  at  the  time 
the  deposits  are  accepted,  could  not 
accept  brokered  deposits,  became 
afiective  one  year  aiter  eoactmant  of 
FDIOA  (on  December  19. 1992).  [See 
above  discussioa). 

The  new  paragraph  (8)  of  section  11(a) 
of  the  FDI  Act,  as  added  by  section 
311(a)(1)  of  FTHdA.  vrhidi  concerns 
Bank  Investment  Contracts  (BICs)  and 
other  similar  instruments,  becomes 
effective  on  December  19, 1993. 
Likewise,  the  amendments  to  section 
ll(aK3)(A)  of  the  FDI  Act.  made  by 
secUon  311(b)(2)  of  FDIOA.  which 
required  the  FDIC  to  aggregate  a 
depositor's  interest  in  all  IRA,  self- 
directed  Keogh  plan,  457  plan  and  self- 
directed  defined  contribution  plans 
becomes  effective  on  December  19. 
1993.  Finally,  the  amendments  to 
section  7(i)  of  the  FDI  Act  made  by 
section  311(bK3)  of  FDIOA  concerning 
funds  deposited  by  insured  institutions 
acting  in  a  fiduciary  capacity  also 
becomes  effective  on  December  19. 
^993. 

"Grandfather"  Provisions  for  Time 
Deposits 

Pursuant  to  section  311(c)(2)  of 
FDIOA,  most  time  deposits  made  before 
December  19, 1991  (the  date  of 
enactment)  which  mature  after 
December  19. 1993  will  not  be  subject 
to  the  new  rules  (with  certain  limited 
exceptions)  until  the  first  maturity  date 
after  December  19, 1993,  Any  rollover  or 
renewal  of  a  time  de{}osit  before 
December  19, 1993  is  deemed  to  be  a 
new  deposit  which  would  not  be 
"grandfathered"  (it  would  be  subject  to 
the  rules  then  in  effect  for  new 
deposits). 

The  FDIC  has  also  adopted  its 
proposal  that,  with  respect  to  any  time 
deposit  made  after  December  19, 1991 
but  before  December  19. 1993,  the  rules 
in  effect  at  the  time  the  deposit  is  made 
would  govern  the  amount  of  insurance 
available  until  the  first  maturity  date 
after  December  19. 1993.  Any  rollover  or 
renewal  of  a  time  deposit  during  that 
period  would  be  deemed  a  new  deposit 
which  would  be  subject  to  the  rules 
then  in  effect  for  new  deposits.  This 
"graudfather"  provision  was  adopted  to 
give  depositors  an  opportunity  to  adjust 
to  the  new  deposit  insurance  rule 
changes  and  to  prevent  some  depositors 
who  have  outstanding  time  deposits 
when  the  rules  become  effective  from 
having  to  choose  between  miilntainlng 
an  uninsured  deposit  or  withdrawing 
their  funds  and  paying  an  early 
withdratral  penalty. 


Regulatory  Flexibility  Act  Statement 

The  Board  of  Directors  of  the  FDIC 
hereby  certifies  that  these  amendments 
to  part  330  will  not  have  a  significant 
economic  Impact  on  a  substantial 
nunber  of  small  business  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq).  In 
light  of  this  certification,  the  Regulatory 
Flexibility  Act  requirements  (at  5  U.S.C 
503, 804)  to  prepare  initial  and  final 
regulatory  flexibiUty  analyses  do  not 
apply. 

List  of  Subjects  in  12  CFK  Part  330 

Bank  deposit  insurance.  Banks, 
banking,  Savings  and  loan  associations. 
Trusts  and  trustees. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insiuance  Corporation  hereby 
amends  part  330  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  330-4AMENDED1 

1.  The  authority  citation  for  part^O 
is  revised  to  read  as  follows: 

Authority:  12  U.S.Q  1813(1).  1813(m). 
1817(i).  1818(q).  1819rrenthl.  1820(f). 
1821(a),  1822(c). 

2.  Section  330.1(j)  is  revised  to  read 
as  follows: 

f  330.1    DefinMtona. 


(j)  Trust  funds  means  funds  held  by 
an  insured  depository  institution  as 
trustee  pursuant  to  any  irrevocable  trust 
established  pursuant  to  any  statute  or 
written  trust  agreement 

3.  Section  330.2  is  revised  to  read  as 
follows: 

f  330.2    AuttwHty  and  purpose. 

Section  311  of  the  Federal  Deposit 
Insiuance  Corporation  Improvement  Act 
of  1991  (FDIOA),  Pub.  L  102-242, 105 
Stat.  2236,  amended  sections  3,  7  and  11 
of  the  Federal  Deposit  Insurance  Act 
(FDI  Act),  12  U.S.Q  1813, 1817  and 
1821.  which  govern  the  amount  of 
deposit  insurance  provided  by  the  FDIC 
Section  311  of  FDIOA  deleted  the 
provision  in  section  3  of  the  Federal 
Deposit  Insurance  Act  which  authorized 
the  FDIC  to  clarify  and  define,  by 
regulation,  the  extent  of  deposit 
insurance  coverage  resulting  horn 
subsections  3(m)(l),  3(p),  7(i)  and  11(a) 
of  the  FDI  Act.  12  U.S.C  1813(m)(l), 
1813(p),  1817(i)  and  1821(a)  and  to 
define  the  terms  used  in  those  sections. 
However,  FDIOA  did  not  change  the 
FDICs  authority,  in  section  9  (Tenth)  of 
the  FDI  Act.  to  prescribe  by  its  Board  of 
Directors  such  rules  and  regulations  as 
it  may  deem  necessary  to  cany  out  the 


Erovlakms  of  the  FDI  Act  or  of  any  other 
iw  which  it  has  the  resf>onsibility  of 
administering  or  enforcing  (except  to 
the  extant  that  authority  to  issue  such 
rules  and  regulations  has  been  expressly 
and  exclusively  granted  to  any  otner 
regulatory  agency).  Moreover,  in  section 
302(d)  of  FDIOA,  Congress  added  a  new 
subsection  to  section  10  of  the  FDI  Act 
which  provides  that  except  to  the  extent 
that  authority  under  the  FDI  Act  is 
conferred  on  any  of  the  Federal  banking 
agencies  other  than  the  Corporation,  the 
Corporation  may  prescribe  regulations 
to  carry  out  the  FDI  Act  and  by 
regulation  define  twms  as  necessary  to 
carry  out  the  FDI  Act.  The  purpose  of 
the  regulations  in  this  part  is  to  clarify 
the  rules  and  define  the  terms  employed 
in  affording  deposit  insiuance  coverage 
under  the  Act  and  provide  rules  for  the 
recognition  of  deposit  ownership  in 
various  drctunstances. 

4.  Section  330.10  is  amended  as 
follows: 

a.  In  paragraph  (b)  introductory  text, 
by  removing  "in  a  fiduciary  capacity- 
and  adding  in  lieu  thereof  "in  its 
capacity  as  trustee  of  an  irrevocable 
trust";  and 

b.  By  revising  paragraphs  (a)  and 
(b)(2)  to  read  as  follows: 

S33ai0    AccounU  hald  by  depository 
Institutions  In  fiduciary  capacities. 

(a)  Separate  insurance  coverage.  Trust 
funds  held  by  an  insured  depository 
institution  in  its  capacity  as  trustee  of 
an  irrevocable  trust,  whether  held  in  its 
trust  department,  held  or  deposited  in 
any  other  department  of  the  fiduciary 
institution,  or  deposited  by  the  fiduciary 
institution  in  another  insured 
depository  institution,  shall  be  insured 
up  to  $100,000  of  each  owner  or 
beneficiary  represented.  This  insurance 
shall  be  separate  bom,  and  in  addition 
to,  the  insuirance  provided  for  any  other 
deposits  of  the  owners  or  the 
beneficiaries. 

(b)*  •  • 

(2)  Interest  of  a  trust  estate  in 
unallocated  trust  funds.  If  funds  of  a 
particular  trust  estate  are  commingled 
with  funds  of  other  trust  estates  and 
deposited  by  the  fiduciary  institution  in 
one  or  more  insured  depository 
institutions  to  the  credit  of  the 
depository  institution  as  fiduciary, 
without  allocation  of  specific  amounts 
fix>m  a  particular  trust  estate  to  an 
account  in  such  institution(s),  the 
percentage  interest  of  that  trust  estate  in 
the  unallocated  deposits  in  any 
institution  in  default  is  the  same  as  that 
trust  estate's  percentage  interest  in  the 
entire  commingled  investment  pooL 
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5.  Section  330.12  is  revised  to  read  as 
follows: 

§  330.1 2    Ratirament  and  olhw  wnployee 
benefit  plan  accounts. 

(a)  "Pass-through"  insurance.  Except 
as  provided  in  paragraph  (b)  of  this 
section,  any  deposits  of  an  employee 
benefit  plan  or  of  any  eligible  deferred 
compensation  plan  described  in  section 
457  of  the  Internal  Revenue  Code  of 
1986  (26  U.S.C  457)  in  an  insured 
depository  institution  shall  be  insured 
on  a  "pass-through"  basis,  in  the 
amount  of  up  to  $100,000  for  the  non- 
contingent  interest  of  each  plan 
participant,  provided  ihat  the  FDIC's 
recordkeeping  requirements,  as  outlined 
in  §  330.4,  are  satisfied. 

(b)  Exception.  "Pass-through" 
insurance  shall  not  be  provided 
pursuant  to  paragraph  (a)  of  this  section 
with  respect  to  any  deposit  accepted  by 
an  insured  depository  institution  which, 
at  the  time  the  deposit  is  accepted,  may 
not  accept  brokered  deposits  pursuant 
to  section  29  of  the  Act  unless,  at  the 
time  the  deposit  is  accepted: 

(1)  The  institution  meets  each 
applicable  capital  standard;  and 

[2]  The  depositor  receives  a  written 
statement  from  the  institution  indicating 
that  such  deposits  are  eligible  for 
insurance  coverage  on  a  "pass-through" 
basis. 

(c)  Aggregation — (1)  Multiple  plans. 
Fimds  representing  the  non-contingent 
interests  of  a  beneficiary  in  an  employee 
benefit  plan,  or  eligible  deferred 
compensation  plan  described  in  section 
457  of  the  Internal  Revenue  Code  of 
1986,  which  are  deposited  in  one  or 
more  deposit  accounts  shall  be 
aggregated  with  any  other  deposited 
funds  representing  such  interests  of  the 
same  beneficiary  in  other  employee 
benefit  plans,  or  eligible  deferred 
compensation  plans  described  in 
section  457  of  the  Internal  Revenue 
Code  of  1986,  established  by  the  same 
employer  or  employee  organization. 

(2)  Certain  retirement  accounts,  (i) 
Deposits  in  an  insured  depository 
institution  made  in  connection  with  the 
following  types  of  retirement  plans  shall 
be  aggregated  and  insured  in  the  amount 
of  up  to  $100,000  per  participant: 

(A)  Any  individual  retirement  account 
described  in  section  408(a)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.Q  408(a)); 

(B)  Any  eligible  deferred  compensation 
plan  descril)ed  in  section  457  of  the  Internal 
Revenue  Code  of  1986;  and 

C  Any  individual  account  plan  defined  in 
section  3(34)  of  the  Employee  Retirement 
Income  Security  Act  (ERISA)  (29  U.S.C 
1002)  and  any  plan  descrilied  in  section 
401(d]  of  the  Internal  Revenue  Code  of  1986 
(26  U.S.C.  401(d),  to  the  extent  that 
participants  and  bene&daries  under  such 


plans  have  the  right  to  direct  the  investment 
of  assets  held  in  Individual  accounts 
maintained  on  their  l>ehalf  by  the  plans. 

(ii)  The  provisions  of  this  paragraph 
(c)  shall  not  apply  with  respect  to  the 
deposits  of  any  employee  benefit  plan, 
or  eligible  deferred  compensation  plan 
described  in  section  457  of  the  Internal 
Revenue  Code  of  1986,  which  is  not 
entitled  to  "pass-through"  insurance 
pursuant  to  paragraph  (b)  of  this  section. 
Such  deposits  shall  be  aggregated  and 
insiued  in  the  amount  of  $100,000  per- 
plan. 

(d)  Determination  of  interests — (1) 
Definded  contribution  plans.  The  value 
of  an  employee's  non-contingent 
interest  in  a  defined  contribution  plan 
shall  be  deemed  to  be  the  employee's 
accoimt  balance  as  of  the  date  of  default 
of  the  insured  depository  institution, 
regardless  of  whether  said  amount  was 
derived,  in  whole  or  in  part,  from 
contributions  of  the  employee  and/or 
the  employer  to  the  account 

(2)  Defined  benefit  plans.  The  value  of 
an  employee's  non-contingent  interest 
in  a  defined  benefit  plan  shall  be 
deemed  to  be  the  present  value  of  the 
employee's  interest  in  the  plan, 
evaluated  in  accordance  with  the 
method  of  caloilation  ordinarily  used 
under  such  plan,  as  of  the  date  of 
default  of  the  insured  depository 
institution. 

(3)  Amounts  taken  into  account.  For 
the  purposes  of  applying  the  rule  under 
paragraph  (c)(2)  of  this  section,  only  the 
present  vested  and  ascertainable 
interests  of  each  participant  in  an 
employee  benefit  plan  or  "457  Plan," 
excluding  any  remainder  interest 
created  by,  or  as  a  result  of,  the  plan, 
shall  be  taken  into  accoimt  in 
determining  the  amount  of  deposit 
insurance  accorded  to  the  deposits  of 
the  plan. 

(ej  Treatment  of  contingent  interests. 
In  the  event  that  employee'  interests  in 
an  employee  benefit  plan  are  not 
capable  of  evaluation  in  accordance 
with  the  rules  contained  in  this  section, 
or  an  accoimt  estabUshed  for  any  such 
plan  includes  amounts  for  future 
participants  in  the  plan,  payment  by  the 
FDIC  with  respect  to  all  such  interests 
shall  not  exceed  $100,000  in  the 
ageregate. 

(I)  Overfunded  pension  plan  deposits. 
Any  portion(s)  of  an  employee  benefit 
plan's  deposits  which  are  not 
attributable  to  the  interests  of  the 
beneficiaries  under  the  plan  shall  be 
deemed  attributable  to  the  overfunded 
portion  of  the  plan's  assets  and  shall  be 
aggregated  and  insured  up  to  $100,000. 
separately  from  any  other  deposits. 

tg)  Definitions  of  "employee  benefit 
plan",  "employee  organization" and 


"non-contingent  interest".  For  purposes 
of  this  section: 

(1)  The  term  employee  benefit  plan 
has  the  same  meaning  given  to  such 
term  in  section  3(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  (29  U.S.C.  1002)  and  includes 
any  plan  described  in  section  401(d)  of 
the  Internal  Revenue  Code  of  1986. 

(2)  The  term  employee  organization 
means  any  labor  union,  organization, 
employee  representation  committee. 
association,  group,  or  plan,  in  which 
employees  participate  and  which  exists 
for  the  purpose,  in  whole  or  in  part,  of 
dealing  with  employers  concerning  an 
employee  benefit  plan,  or  other  matters 
incidental  to  employment  relationships; 
or  any  employees'  beneficiary 
association  organized  for  the  purpose,  in 
whole  or  in  part,  of  establishing  such  a 
plan. 

(3)  The  term  non-contingent  interest 
means  an  interest  capable  of 
determination  without  evaluation  of 
contingencies  except  for  those  covered 
by  the  present  worth  tables  and  rules  of 
calculation  for  their  use  set  forth  in 

§  20.2031-7  of  the  Federal  Estate  Tax 
Regulations  (26  CFR  20.2031-7)  or  any 
similar  present  worth  or  life  expectancy 
tables  as  may  be  published  by  the 
Internal  Revenue  Service. 

6.  Section  330.13  is  revised  to  read  as 
follows: 

S  330.1 3    Bank  Investment  contracts. 

(a)  General  rule.  Any  liability  arising 
under  any  insured  depository 
institution  investment  contract  between 
any  insured  depository  institution  and 
any  employee  benefit  plan  which 
expressly  permits  benefit-responsive 
withdrawals  or  transfers  shall  not  be 
treated  as  an  "insured  deposit"  and  thus 
shall  not  be  entitled  to  deposit 
insurance. 

(b)  Definitions.  For  purposes  of 
paragraph  (a)  of  this  section: 

[1)  Benefit-responsive  withdrawals  or 
transfers  means  any  withdrawal  or 
transfer  of  funds  (consisting  of  any 
portion  of  the  principal  and  any  interest 
credited  at  a  rate  guaranteed  by  the   ' 
insured  depository  institution 
investment  contract)  during  the  period 
in  which  any  guaranteed  rate  is  in 
effect,  without  substantial  penalty  or 
adjustment,  to  pay  benefits  provided  by 
the  employee  benefit  plan  or  to  permit 
a  plan  participant  or  beneficiary  to 
redirect  the  investment  of  his  or  her 
account  balance.  This  term  excludes 

Eenalty-free  withdrawals  from  employee 
enefit  plan  deposits  which  are  based 
on  penalty-free  withdrawals  of  funds 
bom  an  employee  benefit  plan  that  are 
permitted  or  required  pursuant  to  the 
Employee  Retirement  Income  Security 
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Act  of  1974  or  the  iDteraal  Revenue 
Code. 

(2)  Employee  benefit  plan: 

(i)  Has  the  meaning  given  to  such 
term  in  section  3(3)  of  the  Employee 
Retirement  Income  Seciuity  Act  of  1974 
(ERISA)  (29  U.S.C  1002);  and 

(ii)  Includes  any  plan  described  in 
section  401(d)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  401(d));  and 

(iii)  Excludes  any  deferred 
compensation  plan  described  in  section 
457  of  the  Internal  Revenue  Code  of 
1986  (26  use.  457). 

(3)  Substantial  penalty  or  adjustment 
means,  in  the  case  of  a  deposit  having 
an  original  term  which  exceeds  one 
year,  all  interest  earned  on  the  amount 
withdrawn  from  the  date  of  deposit  or 
for  six  months,  whichever  is  less;  or,  in 
the  case  of  a  deposit  having  an  original 
term  of  one  year  or  less,  all  interest 
earned  on  the  amount  withdrawn  from 
the  date  of  deposit  or  three  months, 
whichever  is  less. 

7.  Section  330.15  is  revised  to  read  as 
follows: 

f  330.1 5    Notice  to  deposHort. 

(a)  Each  insured  depository 
institution  shall  send,  no  later  than 
October  10, 1993  (except  as  provided  in 
paragraph  (b)  of  this  section),  a  notice  to 
each  of  its  depositors  or,  at  the  option 
of  the  institution,  to  all  depositors 
having  deposit  accounts  which  could 
potentially  be  affected  by  the  rules  in 
this  part  which  are  effective  December 
19, 1993,  a  notice  containing  the 
following  language: 

In  December  1993,  some  of  the  FDlC'i 
deposit  insurance  rules  will  change.  The  rule 
changes  will  primarily  affect  the  total  amount 
of  coverage  which  is  provided  for  IRA,  self- 
directed  Keogh  plan  accounts,  self-directed 
defined  contribution  plan  accounts,  "457 
Plan"  accounts  and  accounts  where  an 
insured  institution  is  acting  in  a  fiduciary 
capacity.  If  you  do  not  have  these  types  of 
accounts,  those  rule  changes  will  not  affect 
you.  For  further  information  contact  [insert 
"your  branch  office"  or  some  other  contact 
point  for  the  institution]. 

(b)  The  language  of  this  notice  may 
not  be  materially  altered  in  any  way. 
The  required  notice  may  be  included  on 
account  statements,  included  as  a 
separate  enclosure  with  account 
statements  or  it  may  be  sent  to  all 
depositors/accoimtholders  in  a  separate 
mailing.  With  respect  to  any  depositor/ 
accountholder  who  maintains  a  time 
deposit  and  would  not  otherwise 
receive  a  regtilar  monthly  or  quarterly 
aax>unt  statement  prior  to  October  10, 
1993.  the  required  notice  may  be  sent  to 
said  depositor/accountholder  at  any 
time  prior  to  the  later  of: 

(1)  60  days  prior  to  the  first  maturity 
date  of  that  time  deposit:  or 


(2)  October  10. 1993. 
8.  Section  330.16  is  revised  to  read  as 
follows: 

1330.16    Effective  date*.. 

(a)  Delayed  effective  dates.  Sections 
330.1(j),  330.10(a),  330.12(c). 
330.12(d)(3)  and  330.13  shall  become 
effective  on  December  19, 1993. 

(b)  Tjme  deposits.  Except  with  respect 
to  the  provisions  in  8  330.12  (a)  and  (b). 
any  time  deposits  made  before 
December  19, 1991  that  do  not  mature 
until  after  December  19, 1903.  shall  be 
subject  to  the  rules  as  they  existed  on 
the  date  the  deposits  were  made.  Any 
time  deposits  made  after  December  19, 
1991  but  before  December  19, 1993, 
shall  be  subject  to  the  rules  as  they 
existed  on  the  date  the  deposits  were 
made.  Any  rollover  or  renewal  of  such 
time  deposits  prior  to  December  19. 
1993  shall  subject  those  deposits  to  the 
rules  in  effect  on  the  date  of  such 
rollover  or  renewal.  With  respect  to  time 
deposits  which  mature  only  after  a 
prescribed  notice  period,  the  provisions 
of  this  part  shall  be  effective  on  the 

^earliest  possible  maturity  date  after  June 
*24, 1993  assuming  (solely  for  purposes 

of  this  section)  that  notice  had  been 

given  on  that  date. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  tlth  day  of 
May.  1993. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  RobioMn, 

Exeucitve  Secretary. 

[FR  Doc.  93-12227  Filed  5-24-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

Pocket  Na  90-CE-21-AD:  Amendment  3»- 
8586;  AO  93-10-06] 

AirworthlneM  Directives;  All  Pipar 
Aircraft  Corporation  Model  Airplanes 
Equipped  With  Wing  Uft  Struts 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StmMARY:  This  amendment  supersedes 
two  airworthiness  directives,  which 
currently  require  repetitively  inspecting 
the  wing  lift  struts  and  wing  Uft  strut 
forks  for  cracks  or  corrosion  on  all  Piper 
Aircraft  Corporation  (Piper)  model 
airplanes  equipped  with  wing  Uft  struts, 
and  replacing  any  strut  or  fork  found 
cracked  or  corroded.  The  Federal 
Aviation  Administration  (FAAJ  has 
determined  that  installing  certain  wing 


lift  strut  and  wing  Uft  strut  fork  designs 
wiU  eliminate  the  need  for  the 
inspections  currently  required.  This 
action  incorporates  the  option  of 
repetitively  inspecting  or  replacing  the 
wing  Uft  struts  and  wing  Uft  strut  forks. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  Ua-fUght  separation 
of  the  wing  from  the  airplane  caused  by 
corroded  wing  Uft  struts  or  cracked 
forks. 

DATES:  Effective  July  9, 1993. 

The  incorporation  by  reference  of 
certain  publicaUons  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  9, 1993. 
AODflESSES:  Service  informaUon  that 
appUes  to  this  AD  may  be  obtained  from 
the  Piper  Aircraft  CorporaUon,  2926 
Piper  Drive,  Vero  Beach,  Florida  32960. 
This  information  may  also  be  examined 
at  the  FAA,  CenU-al  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558. 
601  E  12th  Street,  Kansas  Qty,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  SUeet.  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Perry,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite 
210C,  Atlanta,  Georgia  30349; 
Telephone  (404)  991-2910;  Facsimile 
(404) 991-3606. 
SUPPI^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
AviaUon  Regulations  to  include  an  AD 
that  would  apply  to  all  Piper  model 
airplanes  equipped  with  wing  lift  struts 
was  published  in  the  Federal  Register 
on  December  7, 1992  (57  FR  57702).  The 
action  proposed  to  require  either 
repetitively  inspecting  the  wing  Uft 
struts  and  wing  lift  strut  forks  for  cracks 
or  corrosion  and  replacing  any  cracked 
or  corroded  strut  or  fork,  or  replacing 
the  wing  Uft  struts  and  wing  Uft  strut 
forks  with  a  new  part  of  certain  design. 
The  proposed  actions  would  be 
accomplished  in  accordance  with  Piper 
Service  Bulletin  (SB)  No.  910A.  dated 
October  10, 1989,  or  Piper  SB  No.  528D, 
dated  October  19, 1990. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
conments  received. 

Three  commenters  express  their 
agreement  with  the  secUon  of  the 
proposed  action  that  specifies 
exemption  from  repetiUve  inspecUons  if 
sealed  strut  assembUes  are  installed. 

Two  commenters  oppose  the  change 
in  repeUtive  inspection  intervals  from 
five  years  to  two  years.  The  FAA 
maintains  that  the  repetiUve  inspecUon 
interval  should  be  changed  to  two  years 
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because,  within  a  six-month  period.  t«ra 
incidents  occuired  that  were  caused  by 
progressive  corrosion  growth.  Both  of 
these  airplanes  were  in  compliance  with 
the  ciureat  AD's  and  the  five-year 
repetitive  inspection  interval.  The 
proposed  AD  is  unchanged  as  a  result  of 
these  comments. 

One  commenter  requests  eliminating 
the  repetitive  inspection  requirements 
on  struts  installed  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA4635NM.  Specifications  of  that  STC 
call  for  treating  the  strut  with  corrosion 
impedance  preservatives  and  sealing 
hermetically.  The  FAA  does  not  concur 
because  there  is  no  way  of  knowing  the 
condition  of  the  strut  prior  to  the  STC 
alteration.  The  proposed  rule  is 
imchanged  as  a  result  of  this  comment. 

One  commenter  states  that  the  Maule 
punch  test  (as  specified  in  Piper  SB 
528D  and  Piper  SB  910A)  is  not  a 
reliable  means  of  detecting  corrosion, 
and  could  actually  damage  the  strut. 
The  FAA  does  not  concur,  and  has 
determined  that,  if  performed  properly 
and  thoroughly,  the  Maule  punch  test  is 
extremely  reliable.  Strut  wall 
thicknesses  are  typically  between  .035 
and  .039  inches.  The  force  level 
generated  by  the  Maule  tester  produces 
noticeable  denting  when  the  strut  wall 
thickness  is  less  than  .024  inches.  Struts 
with  wall  thicknesses  under  .024  inches 
generally  indicate  corrosion  presence. 
The  proposed  AD  is  unchanged  as  a 
result  of  this  comment. 

Another  commenter  suggests  that,  in 
addition  to  allowing  inspection  of  the 
struts  in  accordance  with  Piper  SB  528D 
or  Piper  SB  91 OA,  the  prop(»ed  AD 
allow  inspection  in  accordance  with 
Piper  SB  528B,  dated  March  10, 1978. 
Piper  SB  528B  specifies  strut  inspection 
without  removing  the  struts.  The 
commenter  states  that  the 
accomplishment  of  Piper  SB  528D  or 
Piper  SB  910A  should  only  be 
mandatory  if  the  wing  lift  struts  are 
removed  for  strut  fork  inspection.  The 
FAA  does  not  concxir  because  service 
history  reveals  that  there  is  water 
entering  the  struts,  which  goes 
undetected  when  the  struts  are  not 
removed  for  inspection.  The  service 
report  of  one  fatal  accident  shows  that 
the  plane  of  the  fractures  and  locations 
and  orientations  of  the  most  severe  areas 
of  corrosion  strongly  suggested  that  ' 
there  was  presence  of  standing  water  in 
the  struts.  The  proposed  AD  is 
unchanged  as  a  result  of  this  comment. 

One  commenter  disagrees  with  the 
initial  compliance  of  30  calendar  days 
because  there  is  not  two  full  years  credit 
given  if  the  struts  have  been  inspected 
as  required  by  AD  77-03-08.  In 
additi(Hi,  the  commenter  stresses  that 


this  initial  compliance  period  may  add 
airplane  damage  that  could  ocoir  during 
strut  and  fork  disassembly,  and  has  the 

!>otential  for  lack  of  maintenance 
acilities  available  for  inspections  and 
potential  unavailabihty  of  parts  if  the 
manufacturer  received  an  influx  of 
orders.  The  commenter  suggests  that  the 
initial  compliance  of  the  proposed  AD 
be  revised  to  allow  the  operator  to 
inspect:  (1)  The  Uft  struts  two  calendar 
years  after  the  last  inspection  required 
by  AD  77-03-08:  and  (2)  the  forks  500 
hours  time-in-service  (TIS)  after  the  last 
inspection  required  by  AD  81-25-05. 
The  FAA  concius  that  credit  should  be 
given  for  the  inspections  required  by  the 
current  AD's  and  has  revised  the  initial 
compliance  of  eedi  inspection  to 
include:  (1)  Struts — ^widiin  the  next  30 
calendar  days  after  the  effective  date  of 
this  AD  or  2  calendar  years  after  the  last 
inspection  accompUshed  in  accordance 
with  AD  77-03-08,  whichever  occurs 
later;  and  (2)  forks— Avithin  the  next  100 
hours  TIS  after  the  effective  date  of  this 
AD  or  500  hours  TIS  after  the  last 
inspection  accomplished  in  accordance 
with  AD  81-25-05,  whichever  occurs 
later.  The  FAA  maintains  the  30  day     • 
compliance  time  on  the  struts  so 
airplanes  that  have  not  been  inspected 
for  two  to  five  calendar  years  per  AD 
77-03-08  are  not  inadvertently 
grounded  by  the  two-calendar-year  after 
the  last  inspection  compliance  time, 
while  still  giving  two  years  credit  for 
previously  accomplished  inspections. 

No  comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  information 
including  the  comments  discussed 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  the  revision  of  the  initial  compliance 
times  and  minor  editorial  corrections. 
The  FAA  has  determined  that  these 
revisions  and  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  22,000 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  workhoiirs  per  airplane 
to  accomplish  the  required  inspections, 
and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$9,680,000.  AD  77-03-08  currently 
requires  the  same  inspections  on  the 
wing  lift  struts  and  AD  81-25-05 
currently  requires  the  same  inspections 
on  the  wing  lift  strut  forks.  Both  of  these 
AD's  would  be  superseded  by  this 
action,  but  the  cost  impact  of  the  initial 


inspections  required  by  this  action  upon 
U.S.  operators  would  be  the  same 
($9,680,000)  as  is  currently  required  by 
the  superseded  actions.  The  only 
diffeience  between  the  requirements  of 
the  superseded  AD's  and  the  required 
AD  is  the  option  of  eliminating  or 
reducing  the  number  of  repetitive 
inspections  by  installing  certain  wing 
lift  struts  and  wing  lift  strut  forks. 
.  The  compliance  times  for  the  required 
strut  inspections  or  replacements  are 
presented  in  calendar  time  instead  of 
noiu^  time-in-service  (TIS).  The  FAA 
has  determined  that  a  calendar  time  for 
the  strut  inspections  or  replacements  is 
most  desirable  because  operators  of  the 
a£fiacted  airplanes  have  already 
established  inspection  programs  for  the 
struts  tim)ugh  AD  77-03-08. 
Amendment  39-2833.  In  addition,  the 
strut  inspections  are  to  detect  corrosion, 
and  corrosion  can  occur  regardless  of 
whether  the  airplane  is  in  flight  For 
these  reasons,  the  compliance  times  for. 
the  strut  inspections  or  replacements  are 
presented  in  calendar  time.  The 
compliance  time  for  the  fork  inspections 
or  replacements  is  presented  in  hoiirs 

•ns. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  A00AESSE8. 

List  of  Sidijects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Saiiaty. 

Adoption  of  the  AinendnMBt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviatijn 
Administration  amends  14  CFR  part  39 
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of  the  Federal  Aviation  Regulations  as 
Ifbllows: 

PART  3»-AIRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g};  and  14  CFR 
11.89. 

139.13    [AmeiKM] 

'   2.  Section  30.13  is  amended  by 
removing  AD  77-03-08.  Amendment 
39-2833.  and  AD  81-2S-05. 
Amendment  39-4276.  and  adding  the 
following  new  AD: 

•3-10-06  Piper  Aircrall  CiMporatioii: 

Amendment  39-8566;  Docket  No.  90- 
CE-21-AD.  Supersedes  AD  77-03-08, 
Amendment  39-2833.  and  AD  81-25-05, 
Amendment  39-4276. 
Applicability:  The  foUo%«ring  model  and 

serial  number  airplanes,  certificated  in  any 

category: 


Models  and  Serial  Numbers 

f-2  Series 

500  through  1975 
M.  NE-1.  and  lr-4 

All  serial  numbers 
H  Series 

4-401  through  4-1649 
1-6.  l-sa  1^14,  AE-1.  and  HE-1  Series 

5-1  through  5-1389 
PA-11  Series 

11-1  through  11-1678 
PA-12  Series 

12-1  through  12-4036 
PA-14  Series 

14-1  through  14-523 
PA-15 

15-1  through  15-388 
PA-16 

16-1  through  16-736 
PA-17 

17-1  through  17-215 
PA-18  and  PA-18A 

18-1  through  18-8309025. 1809001 
through  1809032.  and  1809034  through 
1809040 
PA-19 

19-1. 19-2.  and  19-3     . 
PA-20  Series 

20-1  through  20-1121 
PA-22  Series 

22-1  through  22-9848 
PA-25  Series 

25-1  through  25-8156024 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  in-flight  separation  of  the  wing 
from  the  airplane  caused  by  corroded  wing 
lift  struts  or  cracked  forks,  accomplish  the 
following: 

(a)  Within  the  next  30  calendar  days  after 
the  effective  date  of  this  AD  or  within  two 
calendar  years  after  the  last  inspection 
accomplished  in  accordance  with  AD  77-03- 
08,  whichever  occurs  later,  remove  the  wing 
lift  struts  in  accordance  with  the  applicable 
maintenance  manual,  and  accomplish  the 


actions  of  either  paragraph  (aKD.  (aK2), 
(a)(3),  or  (a)(4)  belowT 

(1)  Inspect  the  wing  lift  struts  for  corrosion 
in  accordance  with  the  Instructions  In  either 
Piper  Service  Bulletin  (SB)  No.  528D,  dated 
October  19. 1990,  or  Piper  SB  No.  910A, 
dated  October  10, 1989,  as  applicable. 

Note  1:  Inspection  methods  such  as  x-ray 
or  horoscope  may  be  utilized  provided  they 
are  approved  as  an  alternative  method  of 
compliance  in  accordance  with  the 
procedures  specified  in  paragraph  (f)  of  this 
AD. 

(i)  If  corrosion  is  not  found,  reinspect  at 
intervals  not  to  exceed  2  calendar  yean. 

(ii)  If  corrosion  is  found,  prior  to  further 
flight,  accomplish  either  paragraph  (a)(2). 
(aX3),  or  (a)(4)  of  this  AD. 

(ill)  If  holes  have  been  drilled  In  sealed 
struts  to  attach  cuffi,  door  clips,  or  other 
hardware,  reinspect  the  wing  lift  struts  at 
intervals  not  to  exceed  2  calendar  years. 

(2)  Install  original  equipment  manufacturer 
(OEM)  part  number  wing  lift  struU  or  FAA- 
approved  equivalent  wing  lift  struts  that  have 
been  inspected  and  found  airworthy.  Inspect 
these  wing  lift  struU  as  specified  in 
paragraph  (a)(1)  of  this  AD  at  intervals  not  to 
exceed  2  calendar  years. 

(3)  Install  new  sealed  wing  lift  strut 
assemblies  (part  numbers  as  specified  in 
Piper  SB  No.  528D  or  Piper  SB  No.  910A)  or 
Univair  FAA  Parts  Manufacturer  Approved 
(PMA)  equivalent  wing  lift  strut  assemblies 
on  each  wing. 

Note  2:  These  new  sealetf  wing  lift  strut 
assemblies  contain  both  a  sealed  strut  and 
redesigned  fork. 

(4)  Install  F.  Atlee  Dodge  wing  lift  struts  In 
accordance  with  the  instructions  to 
Supplemental  Type  Certificate  (STC) 
SA4635NM,  and  inspect  the  wing  lift  struts 
as  specified  In  paragraph  (a)(1)  of  this  AD  at 
intervals  not  to  exceed  5  calendar  years. 

(b)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD  or  within  500  hours  TIS  after  the  last 
inspection  accomplished  in  accordance  with 
AD  81-25-05,  whichever  occurs  later, 
remove  the  wing  lift  strut  forks  and 
accomplish  the  actions  of  either  paragraph 
(b)(1).  (b)(2),  (b)(3),  or  (b)(4)  below: 

(1)  Inspect  the  wing  lift  strut  forks  using 
ciurently  approved  magnetic  procedures. 

(i)  If  no  cracks  are  found,  reinspect  at 
intervals  not  to  exceed  500  hours  TIS  and 
replace  the  lift  strut  forks  at  the  time 
specified  in  either  paragraph  (b)(l)(i)(A)  or 
(b)(l)(i)(B)  below: 

(A)  If  airplane  is  or  has  been  equipped  with 
floats,  upon  the  accumulation  of  1,000  hours 
TIS. 

(B)  If  airplane  has  never  been  equipped 
with  floaU,  upon  the  accumulation  of  2,000 
hours  TIS. 

(ii)  Replacement  parts  shall  be  of  the  same 
part  number  of  the  existing  part  and  shall  be 
manufactured  with  rolled  threads  or  an  FAA- 
approved  equivalent  part.  Lift  strut  forks 
manufactured  with  machined  (cut)  threads 
shall  not  be  utilized. 

(iii)  If  cracks  are  found,  prior  to  further 
flight.  Install  forks  as  specified  in  either 
paragraph  (b)(2),  (b)(3),  or  (bM4)  of  this  AD. 

(2)  Install  OEM  part  numbOT  wing  lift  strut 
forks  that  have  been  inspected  and  found 


airworthy.  Reinspect  using  currently 
approved  magnetic  procedures  at  Intervals 
specified  In  paragraph  (b)(1)  of  this  AD. 

(3)  Install  new  sealed  wing  lift  strut 
assemblies  (part  numbers  as  specified  in 
Piper  SB  No.  528D  or  Piper  SB  No.  910A)  or 
Univair  FAA  PMA  equivalent  wing  lift  strut 
assemblies  on  each  wing.  The  installation  of 
these  assemblies  may  have  already  been 
accomplished  in  accordance  with  paragrenh 
(a)(3)  of  this  AD. 

(4)  Install  F.  Atlee  Dodge  wing  lift  strut 
forks  in  accordance  with  the  instructions  to 
STC  SA4635NM. 

(c)  The  installation  of  new  sealed  wing  lift 
strut  assemblies  as  specified  in  paragraphs 
(aK3)  and  (b)(3)  of  this  AD  is  considered 
terminating  action  for  the  repetitive 
inspection  requirement  of  this  AD. 

(d)  The  Installation  of  F.  Atlee  Dodge  wing 
lift  strut  forks  as  specified  in  paragraph  (bK4) 
of  this  AD  is  considered  terminating  action 
for  the  repetitive  Inspection  requirement  of 
paragraph  (b)(1)  of  this  AD. 

(e)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  Ajq  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  AtlanU  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  suite  210C, 
Atlanta,  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(g)  The  Inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Piper 
Service  Bulletin  No.  528D,  dated  October  19, 
1990,  or  Piper  Service  Bulletin  No.  91 OA, 
dated  October  10. 1989,  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  S  O.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Piper  Aircraft  Corporation.  2926  Piper  Drive, 
Vero  Beach,  Florida  32960.  Copies  may  be 
Inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC 

(h)  This  amendment  (39-8586)  supersedes 
AD  77-03-08.  Amendment  39-2833,  and  AD 
81-25-05,  Amendment  39-4276. 

(i)  This  amendment  (39-6566)  becomes 
effective  on  July  9, 1993. 

Issued  in  Kansas  Qty,  Missouri,  on  May 
17. 1993. 

Bury  0.  Clements, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  93-12295  Filed  5-24-93;  8:45  am] 
MLUNQ  COOC  4aiO-l>-U 
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Coast  Guard 
33  CFR  Part  100 

[C00in-4nq 

Conneeticut  Mvar  Raft  Race,  Hurd 
Paili  to  Haddan  MaadowSi  CT 

".  CoMt  Guard,  DOT. 


ACTION:  Notice  of  implementation  of 
final  nile. 

summary:  This  document  puts  into 
effect  the  permaneut  regulations.  33 
CFR  100.102,  for  the  Connecticut  River 
Raft  Race  to  be  held  on  Saturday,  July 
31, 1993,  from  10  a.m.  to  2  pjn.  The 
regulations  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  anticipated 
congestion  at  the  time  of  the  event  The 
purpose  of  this  regulation  is  to  provide 
for  the  safety  of  Ufe  and  property  on 
navigable  waters  during  the  event. 

EFFECTIVE  DATE:  The  regulations  are 
effective  from  10  a.m.  to  2  p.m.  on  July 
31.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Eric  G.  Westerberg,  Chief, 
Boating  Safety  Af&irs  Branch,  First 
Coast  Guard  District,  (617)  223-8311. 

DRAFTING  MFORMATWN:  The  principal 
persons  involved  in  drafting  this 
document  are  LT  E.G.  Westerberg, 
Project  Manager,  First  Coast  Guard 
District  Boating  Safety  Division,  and 
CDR  J.  Astley,  Project  Attorney,  First 
Coast  Guard  District  Legal  Office. 

SUPPLEMENTARY  INFORMATION:  This 
document  provides  the  effective  period 
for  the  permanent  regulation  governing 
the  1993  running  of  the  Connecticut 
River  Raft  Race.  A  portion  of  the 
Connecticut  River  will  be  closed  during 
the  effective  period  to  all  vessels  in 
excess  of  20  meters  (65.6  feet)  in  length. 
The  regulated  area  is  that  area  between 
the  Salmon  River  (Marker  no.  48)  and 
Middle  Haddam  (Marker  no.  72). 
Further  public  notification,  including 
the  full  text  of  the  regulations  will  be 
accomplished  through  advance  notice  in 
the  First  Coast  Guard  District  Local 
Notice  to  Mariners.  The  full  text  of  this 
regulation  is  found  in  33  CFR  100.102. 

Dated:  May  17, 1993. 
I  J).  Sipaa, 

Rear  Admiral,  U.S.  Coast  Guard,  Commaader, 
Fint  Coast  Guard  District 
|FR  Doc.  93-12338  Filed  &-24-93;  8:45  am] 
MJJNa  OOOC  4»ia>14-« 


33  CFR  Part  100 
(CQOi  93-0371 

Harvard- Yaia  Regatta,  Thamaa  RIvar, 

rww  LOnOOn,  bl 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  annual  Harvard- Yale 
Regatta  is  a  crew  race  event  held  on  the 
Thames  River  in  New  London. 
Connecticut.  This  regulation 
temporarily  amends  the  permanent 
regulation  oy  changing  tne  time  for  this 
year's  event  and  establishing  a  rain  date. 
These  regulations  are  necessary  to 
control  vessel  traffic  within  the 
immediate  vicinity  of  the  event  due  to 
the  confined  nature  of  the  waterway  and 
anticipated  congestion  at  the  time  of  the 
event,  thus  providing  for  the  safety  of 
lifia  and  property  on  effected  navigable 
waters. 

EFFECTIVE  DATES:  This  rule  is  effective 
from  4:30  p.m.  to  8:30  p.m.  on  June  5. 
1993.  If  the  event  is  postponed  for  any 
reason,  the  regulations  will  be  efiactive 
between  the  hours  of  6  a.m.  and  12  a.m. 
on  June  6, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Eric  G.  Westerberg,  Chief 
Boating  Safety  Affairs  Branch,  First 
Coast  Guard  District.  (617)  223-8310. 

8UPPt.EMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  ere  LT  E. 
G.  Westerberg,  project  officer.  Chief. 
Boeting  Safety  Affairs  Branch,  First 
Coast  Guard  District  and  LCDR  J.  B. 
Stieb,  project  attorney.  First  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  reguladiHi  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
The  Harvard-Yale  Regatta  is  a  long 
standing  and  popular  local  event.  The 
public  is  well  aware  of  the  terms  of  this 
annual  event.  This  regulation  merely 
changes  the  time  of  the  event  and 
provides  for  a  rain  date.  Little 
commercial  traffic  is  known  to  transit 
the  area.  However,  sufficient  notice  will 
be  provided  for  any  affiected  party  to 
alter  plans  with  minimal  impact 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards  to  the  maritime  public. 

Background  and  Purpose 

The  circumstances  requiring  this 
regulation  result  from  the  desire  to 


protect  the  boating  public  from  possible 
dangers  and  hazards  associated  with 
this  event.  In  accordance  with  the 
provisions  of  the  permanent  regulation 
governing  the  conduct  of  the  Harvard- 
Yale  Regatta,  a  portion  of  the  Thames 
River  will  be  closed  during  the  efiiactive 
period  to  all  vessel  traffic  except 
participants,  official  regatta  vessels,  and 
patrol  craft.  The  regulated  aree  is  that 
area  of  the  Thames  River  between 
Bartlett's  Cove  and  the  Penn  Central 
Draw  Bridge  in  New  London, 
Connecticut  This  regulation  amends  the 
time  of  the  event  to  between  4:30  p.m. 
and  8:30  p.m.  and  establishes  a  rain  date 
with  an  effective  time  of  6  ajn.  to  12 
a.m.  the  following  day.  In  order  to 
provide  for  the  safety  of  spectators  and 
participants,  the  Coast  Guard  will 
restrict  vessel  movement  in  the  race 
course  area  and  establish  spectator 
anchorages  for  what  is  expected  to  be  a 
large  spectator  fleet. 

Regulatory  Evaluation 

This  rule  constitutes  e  temporary 
revision  of  the  permanent  regulations 
governing  the  running  of  the  Harvard- 
Yale  Regatta  published  in  33  CFR 
100.101,  by  changing  the  time  of  the 
race  and  providing  for  a  rain  date.  The 
public  is  fiiUy  aware  of  the  terms  and 
conditions  of  this  annual  event.  Due  to 
infrequent  commercial  traffic  on  the 
applicable  portion  of  the  Thames  River, 
the  short  duration  of  the  race  and 
regional  popularity  of  the  event  these 
regulations  are  not  major  imder 
Executive  Order  12291  and  not 
significant  imder  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979).  Local  commercial  entities  and  the 
U.S.  Navy  have  been  appraised  of  the 
race  schedule.  Vessel  traffic  may  be 
allowed  to  transit  the  regulated  area  at 
the  discretion  of  the  Patrol  Commander. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  nimaber  of  small 
entities.  For  the  reasons  set  forth  in  the 
above  Regulatory  Evaluation,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUectioo  of  InfiMrmation   . 

This  regulation  contains  no  collecdon 
of  informati<m  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501). 
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Federalinn 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B  it  is  categorically  excluded 
from  further  environmental 
documentation. 

List  of  SubjecU  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Records  and  recordkeeping  requirement, 
Waterwa)r8. 

Temporary  Regulations 

For  the  reasons  set  forth  in  the 
preaimble,  the  Coast  Guard  amends  part 
100  of  Tide  33.  Code  of  Federal 
Regulations,  as  follows: 

PARTI  Ofr-{AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Autiutrity:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.101(b)  is  temporarily 
revised  to  read  as  follows: 

flOaiOl    Harvwd-Yale  Regatta.  ThwnM 
River,  New  London,  CT. 

(b)  Effective  period.  This  section  is 
effective  between  the  hours  of  4:30  p.m. 
and  8:30  p.m.  on  June  5, 1993.  If  the 
races  scheduled  for  June  5, 1993  are 
postponed,  this  section  will  be  effective 
between  the  hours  of  6  a.m.  and  12  a.m. 
on  June  6, 1993. 

Dated:  May  17. 1993. 
)J>.Sip«. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

Fitst  Coast  Guard  District. 

[FR  Doc  93-12335  Filed  5-24-93;  8:45  am) 

BtLUNQ  COOC  4t1»-t4-H 


33  CFR  Part  100 
[CCtD  05-03-20] 


Spadai  Local  Regulatlona  for  Marina 
Evanto;  Sliarptown  Outboard  RegatU; 
Nanticoka  Rivar,  Sharptown,  Maryland 

MBHCr:  Coast  Guard,  DOT. 
ACnOM;  Temporary,  final  rule. 


SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Shaiptown 


Outboard  RegatU  to  be  held  on  July  3 
and  4, 1993.  in  the  Nanticoke  River  at 
Sharptown  Maryland.  These  special 
local  regulations  are  necessary  to 
control  vessel  traffic  in  the  immediate 
vicinity  of  this  event.  The  effect  will  be 
to  restrict  general  navigation  in  the 
regulated  area  for  the  ufety  of 
spectators  and  participants. 
EFFECTIVE  0ATE8:  The  regulations  are 
effective  for  the  followinyg  periods:  8 
a.m.  to  7  p.m.,  July  3. 1993;  8  a.m.  to 
7  p.m..  July  4. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 

Stephen  L  Phillips.  Chief.  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  (804) 
398-6204;  or  Commander,  Coast  Guard 
Group  Eastern  Shore  (Operations),  (804) 
336-2891. 

SUPPI^MEKTARY  MFORMATION:  In 
accordance  with  5  U.S.C  553.  a  notice 
of  proposed  rulemaking  has  not  been 
publisned  for  these  regulations  and 
good  cause  exists  for  making  them 
effertive  in  less  than  30  days  from  the 
date  of  publication.  Adherence  to 
normal  rulemaking  procedures  would 
not  have  been  possible.  Specifically,  the 
sponsor's  application  to  hold  the  event 
was  not  received  in  the  district  office 
unUl  April  20, 1993,  leaving  insufficient 
time  to  publish  a  notice  of  proposed 
rulemaking  in  advance  of  the  event. 

Drafting  Infiormation 

The  drafters  of  this  notice  are  QMl 
Kevin  R  Connors,  project  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LCDR  Keith  B. 
Letoumeau.  pro)ect  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Background  and  Purpose 

The  Sharptown  Recreation  Council 
and  the  Carolina  Virginia  Racing 
Association  submitted  an  application  to 
hold  the  Sharptown  Outboard  Regatta. 
The  race  will  consist  of  approximately 
100  to  150  outboard  powered  boats 
under  14  feet  in  length  racing  over  a 
closed  course  on  the  Nanticoke  River 
near  Sharptown,  Maryland.  As  part  of 
the  application,  the  Sharptown 
Recreation  Council  and  tne  Carolina 
Virginia  Racing  Association  requested 
that  the  Coast  Guard  provide  control  of 
spectator  and  river  traffic  within  the 
regulated  area. 

Discussion  of  Regulations 

These  regulations  will  regulate  an 
area  of  navigable  waters  on  the 
Nanticoke  River  near  the  Sharptown 
Outboard  Regatta  and  over  which  the 
Regatta  will  be  run.  The  oval  shaped 
race  course  nms  along  the  downtown 


area  of  Sharptown,  Maryland  on  the 
Nanticoke  River.  These  regulations  are 
necessary  to  control  spectator  craft  and 
to  provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  the 
event  Marine  traffic  will  be  allowed  to 
transit  the  regulated  area  between  heats. 
Since  the  main  channel  will  not  be 
dosed  for  extended  periods  of  time, 
river  traffic  should  not  be  severely 
disrupted. 

Regulatory  Evaluation 

This  temporary  rule  is  not  considered 
major  under  Executive  Order  12291  and 
is  not  considered  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic 
impact  of  this  regulation  is  expected  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This 
regulation  will  only  be  in  effect  for 
several  hours  each  day,  and  the  impact 
on  routine  navigation  is  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Since  the  impact  of  this 
rule  on  non-participating  small  entities 
will  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b),  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 
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Liat  of  Subfacif  in  33  CFR  Part  100 

Marine  Misty,  Navigation  (water). 

Temporaiy  Ragulatioiu 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  10a-[AMENDEO] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  lOaSS. 

2.  A  temporary  section  100.35-T0S20 
is  added  to  read  as  follows: 

f100.3S-T0620    NwKicolw  RIvw, 
Sharptoem,  Maryland. 

(a)  Definitions.  (1)  Regulated  area. 
The  waters  of  the  Nanticoke  River  from 
shoreline  to  shoreline  bounded  to  the 
northeast  by  a  line  drawn  from  latitude 
36»59'49' North,  longitude  76*1 7'20" 
West:  to  laUtude  se'SQ'Ol"  North, 
longitude  TS'lO'dS"  West;  and  bounded 
to  the  southeast  by  a  line  drawn  from 
latitude  36°59'49"  North,  longitude 
re^irzo*  West;  to  laUtude  36''59'01" 
North,  longitude  re'lCSS"  West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Eastern  Shore. 

(b)  Special  local  regulations.  (1) 
Except  for  participants  in  the 
Sharptown  Outboard  Regatta  and 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area  without  the  permission  of  the 
Patrol  Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  The  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  transit 
the  regulated  area  whenever  a  race  heat 
is  not  being  run. 

(4)  Vessel  operators  are  advised  to 
remain  clear  of  the  regulated  area  during 
the  effective  periods  of  tliis  section. 

(c)  Effective  periods.  This  section  is 
effective  for  the  following  periods:  8 
a.m.  to  7  p.m.,  July  3, 1993;  8  a.m.  to 
7  p.m.,  July  4, 1993. 


Dated  May  11, 1993. 
W.T.LelMd. 

RearAdmiml,  US.  Coast  Guard  Comaaaader, 
Fifth  Coast  Cuard  District 
(FR  Doc  93-12340  Filed  S-24-S3: 8:45  am] 
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33  CFR  Pwt  100 

ICGO1B»-038] 

Special  Local  Ragulationt:  Montauk 
Grand  Prix.  Montauk,  NY 

agency:  Coast  Guard,  DOT. 
ACTKW:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  Montauk  Grand  Prix, 
an  of&hore  powerboat  race  which  will 
take  place  in  Block  Island  Soimd.  These 
regulations  restrict  access  to  the  area  of 
the  race  course  and  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  This  temporary 
regulation  is  effective  from  11  a.m.  to  3 
p.m.  on  Jime  5, 1993.  In  case  of 
postponement  this  regulation  will  be  in 
effect  on  June  6, 1993.  from  11  a.m.  to 
3  p.m. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Lieutenant  Eric  G.  Westerberg.  Chief 
Boating  Safety  Affairs  Branch.  (617) 
223-8311. 

SUPPLEMENTARY  MFORMATION: 

Drafting  Infonnation 

The  draiters  of  these  regulations  are 
LT  E.G.  Westerberg.  Project  Officer.  First 
Coast  Guard  District  Boating  Safety 
Affairs  Branch,  and  LCDR  ).B.  Stieb. 
Project  Attorney,  First  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  has  not 
been  published  for  these  regulations  and 
good  cause  exist  for  making  them 
effective  less  than  30  days  from  the  date 
of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  the  event  was  not  received  until 
April  27, 1993  and  insufficient  time 
remained  to  publish  proposed  rules 
prior  to  the  event  or  to  provide  for  a 
delayed  effective  date.  Publishing  a 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
respond  to  any  potential  hazards 
associated  wiUi  this  Wpe  of  marine 
event.  The  event  is  of  such  local 
popularity  that  delay  or  cuncellation  to 
provide  for  an  NPRM  would  be  against 
the  public  interest 


Background  and  Purpose 

The  Montauk  Grand  Prix  is  a  high 
speed  powerboat  race  which  will  be 
held  adjacent  to  Montauk.  NY  in  Block 
Island  Sound.  This  event  will  include 
up  to  50  powerboats  competing  on  a 
rectangular  course  at  speeds 
approaching  100  M.P.H.  This  regulation 
establishes  an  exclusionary  zone  for  the 
race  course  and  an  anchorage  area  for 
spectator  craft.  The  regulated  area  will 
be  patrolled  by  the  Coast  Guard.  Coast 
Guard  Auxiliary,  sponsor-provided 
patrols,  and  state  and  local  law 
enforcement  officials.  No  vessel,  other 
than  participants,  spectator  craft  m 
those  vessels  authorized  by  the  Coast 
Guard  Patrol  Commander,  shall  enter 
the  regulated  area.  Other  vessels  will  be 
able  to  transit  aroimd  the  regulated  area 
vrithout  interference  or  delay.  The 
potential  hazards  to  participants, 
spectators,  and  transiting  vessels  are 
such  that  in  the  interest  of  safety  of  life 
on  the  navigable  waters  of  the  United 
States,  the  Coast  Cuard  District 
Commander  is  issuing  special  local 
regulations  governing  the  conduct  of  the 
regatta.  The  circumstances  requiring 
this  regulation  result  from  the  desire  to 
protect  the  maritime  public  from 
possible  hazards  associated  with  high 
speed  powerboat  racing. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  regulated  area  does  not 
obstruct  commercial  shipping  lanes  or 
harbor  entrances.  All  shore  points  of 
Napeague  Bay  will  remain  accessible  to 
vessel  traffic  via  alternate  routes  around 
the  race  course.  Small  craft  and 
recreational  vessels  will  be  able  to 
transit  around  the  regulated  area  to  any 
desirable  point  of  land.  The  Coast  Guard 
will  attempt  to  minimize  any  delays  for 
commercial  vessels  transiting  the  area. 
The  economic  impact  of  this  proposal  is 
expected  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  iiKJiide 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined 
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above  in  the  Regulatory  Evaluation 
section,  the  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U^.C  601  et  seq.)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

finllaction  of  Infiarmation 

This  riile  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufBcient 
,  federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  has  concluded  under  section  2.B.2.C 
of  Commandant  Instruction  M16475.1B, 
that  it  will  have  no  significant  impact 
and  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  Utle  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{AMENDEDJ 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follow: 

AuIborUy:  33  VS.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T0179 
is  added  to  read  as  follows: 

I100.35-T0179    Montauk  Qrsnd  Prix. 
Montauk,  New  York. 

(a)  Regulated  area.  The  regulated  area 
will  include  waters  within  the  following 
points: 


Latitude 

Longitude 

PoW  1 

41*05.2' N 

71*57.1' W 

PoW  2 

41*06.4' N 

71*57.9' W 

PoW  3  „ 

41*04.9' N 

72*^.5' W 

PoW  4  .„ 

41*03.0'  N 

72*04.1' W 

PoW  S 

41*01.8' N 

72*03.2' W 

(b)  Special  local  regulations.  (1)  No 
vessel  may  enter,  transit  or  remain  in 
the  regulated  area  during  the  effective 
period  of  this  section  unless 
participating  in  the  event,  viewing  the 


event  fit>m  the  designated  spectator 
area,  or  as  authorizcnd  by  Coast  Guard 
personnel. 

(2)  Each  vessel  viewing  the  event  that 
is  not  registered  with  the  sponsor  as  a 
participant  or  part  of  the  regatta  patrol 
is  considered  a  spectator  vessel.  A 
clearly  marked  spectator  area  will  be 
provided  within  the  Eastern  edge  of  the 
regulated  area.  All  spectator  vessels 
viewing  the  event  from  within  the 
regulated  area  must  remain  within  the 
designated  spectator  area. 

(3)  All  persons  shall  comply  with  the 
instructions  of  the  U.S.  Coast  Guard 
patrol  personnel.  Upon  hearing  five  or 
more  blasts  from  a  U.S.  Coast  Guard 
vessel,  the  operator  of  a  vessel  shall  stop 
immediately  and  proceed  as  directed. 
U.S.  Coast  Guard  personnel  include 
commissioned,  warrant  and  petty 
officers  of  the  Coast  Guard.  Members  of 
the  Coast  Guard  Auxiliary  may  be 
present  to  inform  vessel  operators  of 
this  regulation  and  of  other  appUcable 
laws. 

(c)  Effective  dates.  This  section  is 
efi^ective  between  the  hours  of  11  a.m. 
and  3  p.m.  on  June  5. 1993.  In  case  of 
inclement  weather,  this  section  will  be 
effective  between  the  hours  of  11  a.m. 
and  3  p.m.  on  June  6. 1993. 

Dated:  May  17. 1993. 

|.  D.  SipM, 

Fear  Admiral.  U.S.  Coast  Guard  Commander. 
First  Coast  Guard  District. 

|FR  Doc  93-12336  Filed  5-24-93;  8:45  am] 
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33  CFR  Part  100 
(CGD  09-93-10] 

Special  Locai  Regulations:  IMiller 
Genuine  Draft  Offshore  Challenge. 
Lake  Ontario,  Oswego.  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Miller  Geniune 
Draft  Offshore  Challenge.  This  event 
will  be  held  on  Oswego  Harbor  on  June 
19. 1993,  with  a  rain  date  of  June  20, 
1993.  These  regulations  will  restrict 
general  navigation  in  Oswego  Harbor 
between  West  Ninemile  Point  and 
Oswego.  NY.  The  Miller  Genuine  Draft 
Offshore  Challenge  will  have  an 
estimated  50  offshore  race  boats  racing 
a  closed  course  race  on  Lake  Ontario 
which  could  pose  hazards  to  navigation 
in  the  area.  These  regulations  are 
needed  to  provide  for  the  safety  of  life, 
limb,  and  property  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATE:  These  regulations  are 
effective  from  10  a.m.  (e.d.s.t.)  until  4 


p.m.  (e.d.s.t.)  on  June  19, 1993  with  a 
rain  date  of  June  20, 1093. 
FOR  FURTHER  MFORUATtON  CONTACT. 
William  A.  Thibodeau,  Marine  Science 
Technician  Second  Class.  U.S.  Coast 
Guard,  Aids  to  Navigation  and 
Waterways  Management  Branch,  Ninth 
Coast  Guard  District,  1240  East  9th 
Street.  Cleveland.  Ohio  4419^2060, 
(218) 522-3990. 

SUPPLEMENTARY  MFORMATKM:  In 

accordance  with  5  U.S.Q  553,  a  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  bxnn  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  TTie  application  to 
hold  this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District 
until  April  26. 1993,  and  these  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Information 

The  drafters  of  these  regulations  are 
William  A.  Thibodeau.  Marine  Science 
Technician  Second  Class.  U.S.  Coast 
Guard.  Project  Officer.  Aids  to 
Njvigation  and  Waterways  Management 
Branch  and  M.  Eric  Reeves. 
Commander.  U.S.  Coast  Guard.  Project 
Attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulations 

The  Miller  Genuine  Draft  Offshore 
Challenge  will  be  held  on  Oswego 
Harbor  between  West  Ninemile  Point 
and  Oswego.  NY  on  June  19, 1993.  This 
event  will  have  an  estimated  50  offshore 
race  boats  racing  a  closed  course  race  on 
Lake  Ontario  which  could  post  hazards 
to  navigation  in  the  area.  The  effect  of 
these  regulations  will  be  to  restrict 
general  navigation  on  that  portion  of 
Lake  Ontario,  Oswego  Harbor,  in  an  area 
rectangular  in  shape,  fix)m  the  West  Pier 
Head  Light  (LLNR  2080)  west  along  the 
shoreline  to  West  Ninemile  Point, 
extending  offshore  approximately  1 
nautical  mile,  for  the  safety  of  spectators 
and  participants.  The  Oswego  Harbor 
Entrance  will  not  be  affected  by  these 
regulations.  These  regulations  are 
necessary  to  ensure  the  protection  of 
life.  limb,  and  property  on  navigable 
waters  during  this  event.  Any  vessel 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  (Officer  in 
Charge.  U.S.  Coast  Guard  Station 
Oswego.  NY). 

These  regulations  are  issued  pursuant 
to  33  U.S.C.  1233  as  set  out  in  the 
authority  citation  for  all  of  part  100. 
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Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that,  under 
section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B. 
they  are  categorically  excluded  from 
further  environmental  documentation. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsigniBcant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  impact  of  these  regulations  is 
expected  to  be  minimal,  and  the  Coast 
Guard  therefore  certifies  that,  if 
adopted,  they  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq. 

Collection  of  Information 

These  regulations  will  impose  no 
collection  information  requirements 
imder  the  Paperwork  Reduction  Act,  44 
U.S.C  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Harbors,  Marine  safety.  Navigation 
(water),  Seciuity  measures.  Vessels, 
Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART1 00— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T0967  is 
added  to  read  as  follows: 

I100.35-T0967    Miller  Genuine  Draft 
Offshore  Challenge,  Lake  Ontario,  Oswego, 
NY. 

(a)  Regulated  area.  That  portion  of 
Lake  Ontario,  Oswego  Harbor  from  the 
West  Pier  Head  Light  (LLNR  2080)  west 
along  the  shoreline  to: 


Latitude 


43'  25.9'  N 
43«28.8'N 


Longitude 


076* ses*  W.  Iheoce  to 
076"  31.5'  W.  thence  to 
the    West    Pier    Head 
Ught  (LLNR  2080.) 


Latitude 

Longitude 

43*  24.9'  N 

076*  37.8'W.  Iheoce  to 

(b)  Special  local  regulations.  This 
section  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants. 

(c)  Patrol  Commander.  (1)  The  Coast 
Guard  will  patrol  the  regulated  area 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Commander,  (Officer 
in  Charge.  U.S.  Coast  Guard  Station 
Oswego,  NY).  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander". 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
areas.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patroUing  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life,  limb,  or  property. 

(6)  All  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

Effective  date.  This  section  will 
become  effective  from  10  a.m.  (e.d.s.t.) 
until  4  p.m.  (e.d.s.t.)  on  June  19, 1993, 
unless  the  date  of  the  event  is  changed 
due  to  weather.  If  the  date  of  the  event 
is  changed  due  to  weather,  this  section 
will  become  effective  at  the  same  time 
on  Jime  20, 1993,  unless  the  event  is 
cancelled.  Notice  of  change  in  date  or 
cancellation  will  be  provided  in  a 
Broadcast  Notice  to  Mariners. 

Dated:  May  11, 1993. 
G.A.  Penington, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 
(FR  Doc.  93-12337  Filed  5-24-93;  8:45  am) 
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33  CFR  Part  117 
[CGD8-93-03] 

Dra%vbrldge  Operation  Raguiationa; 
Terretwnne  Bayou,  Louisiana 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Terrebonne  Parish  Consolidated 
Government,  the  Coast  Guard  is 
changing  the  regulation  governing  the 
operation  of  the  vertical  lift  span  bridge 
on  State  Route  55  across  Terrebonne 
Bayou,  mile  27.3,  at  Klondyke, 
Terrebonne  Parish,  Louisiana.  The  new 
regulation  is  similar  to  operating 
regulations  currently  in  effect  for  other 
bridges  in  the  area.  The  new  regulation 
requires  that  at  least  four  hours  advance 
notice  be  given  for  an  opening  of  the 
draw  between  9  p.m.  and  5  a.m.  This 
action  will  provide  relief  to  the  bridge 
owmer  and  will  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  June  24, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wachter,  Bridge 
Administration  Branch,  Eighth  Coast 
Guard  District,  telephone  (504)  589- 
2965. 

SUPPLEMENTARY  INFORMATION:  On  March 
5, 1993,  the  Coast  Guard  published  a 
proposed  rule  (58  FR  12568)  concerning 
this  amendment.  The  Commander, 
Eighth  Coast  Guard  District,  also 
published  the  proposal  as  a  public 
notice  dated  Mardi  24, 1993.  Interested 
parties  were  given  until  April  19. 1993, 
to  submit  comments. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter.  project  officer,  and  CDR 
D.  Dickman.  project  attorney. 

Discussion  of  Comments 

One  letter  was  received  in  response  to 
Public  Notice  No.  CGD8-02-93.  The 
National  Marine  Fisheries  Service 
offered  no  objection  to  the  proposed 
rule  change. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Econonuc  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 


IMI 
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on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportatitxi  raguktoiy  policies  and 
procedures  (44  FR 11034:  February  26, 
1979). 

The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  The  basis  for  this 
conclusion  is  that  during  the  regulated 
period  there  will  be  very  little 
inconvenience  to  vesseU  using  the 
waterway.  In  addition,  mariners 
requiring  the  bridge  openings  are  repeat 
users  of  the  waterway  and  scheduling 
their  arrivals  to  avoid  the  regulated 
period  should  involve  little  or  no 
additional  expense  to  them.  Since  the 
economic  impact  of  this  regulation  is 
expected  to  he  minimal,  the  Coast  Guard 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Environment  Imped 

This  final  rulemaking  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  it  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  section  2.B.2.g.(5)  of 
the  National  Environmental  Policy  Act, 
Cbmmandant  Instruction  M16475.1B.  A 
categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
In  the  rulemaking  docket 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.505  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1117.506    Terrebonne  Bayou. 

(a)  The  draw  of  tiie  S58  bridge,  mile 
22.2  at  Montegut,  and  ihe  draw  of  tiie 
S55  bridge,  mile  27.3  at  Klondyke,  shall 
open  on  signal;  except  that  from  9  p.m. 
to  5  a.m.  the  draws  shall  open  on  signal 
if  at  least  four  hours  notice  is  given. 

Dated  May  5, 1993 
|.CCard. 

Rear  Admiral,  U.S.  Coast  Cuard  Commander 
Eighth  Coast  Guard  District 
(FR  Doc.  93-12339  FUed  5-24-93;  8:45  am] 
HUMe  OOOt  4MS-M-M 


ENVMONMBfTAL  PROTECTION 
AGENCY 

40CFRPwtS2 
[MH-»-a-6825;  A-1-FRL  4654-q 

Approval  and  Promutgallon  Of  Air 
Quality  Imptoawmaaon  Plww;  Nmt 
Hampahira;  Caplura  Effldancy  Taat 


AGENCY:  Environmental  Protection 
Agency  (EP^. 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  corrects 
deficiencies  in  the  State's  volatile 
organic  compound  (VOC)  regulations  in 
response  to  EPA's  May  25, 1988  Ozone 
SIP  call  and  the  Qeen  Air  Act 
requirement  that  Sutes  "fix-up"  thdr 
reasonably  available  control  technology 
(RACT)  rules.  In  response  to  this 
requirement,  the  New  Hampshire  Air 
Resources  Division  (NHARD)  adopted  a 
capture  efficiency  rule  as  Part  Env-A 
805. 

New  Hampshire's  capture  efBdmjcy 
rule  specifies  test  procedures  that  are 
reqtiired  to  measure  the  amount  of  VOC 
emissions  captured  from  a  regulated 
source  and  delivered  to  a  device  that 
removes  Uie  VOC  The  intended  effect  of 
this  action  is  to  approve  this  revision  to 
New  Hampshire's  SIP  which 
incorporates  the  current  federal  RACT 
requirements  for  VOC  These  RACT 
corrections  are  a  requirement  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
1990  (section  182(a)(2MA)).  This  action 
is  being  taken  under  section  110  and 
part  D  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  June  24. 1993. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 

Eublic  inspection  during  normal 
usiness  hours,  by  sppointment  at  the 
Air,  Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA;  Jerry  Kurtzweg, 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  (ANR-443) 
Washington,  DC  20460;  and  New 
Hampshire  Air  Resources  Division, 
Department  of  Environmental  Services, 
64  North  Main  Street,  Caller  Box  2033. 
Concord,  NH  03302-2033. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jeanne  Cosgrove,  (617)  565-3246. 
SUf>Pt£MENTARY  MFORMATION:  On 
January  22. 1993  (58  FR  5695).  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  tha  State  of  Naw 


Hampshire.  The  NITl  proposed  approval 
of  New  Hampshire's  capture  effidency 
test  procedures  regulaticm.  The  formal 
SIP  revision  was  submitted  by  t4ew 
Hampshire  on  May  15, 1992. 

Background 

Based  on  monitored  ozone 
exceedances  in  New  Hampshire,  EPA 
sent  letters  to  the  Governor  of  New 
Hampshire  on  May  25, 1988  and 
November  8, 1969,  pursuant  to  section 
110(8K2)(H)  of  tiie  pre-amended  Qean 
Air  Act,  informing  him  that  the  New 
Hampshire  SIP  was  substantially 
inadequate  to  achieve  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone  in  parts  of  New  Hampshire. 
EPA  requested  that  the  State  respond  to 
the  SIP  call  in  two  phases— the  first  in 
the  near  futiire  and  the  second  following 
EPA's  issuance  of  a  final  policy  on  how 
the  States  should  correct  their  SIPs.  The 
first  phase  of  the  response  to  the  SIP  call 
was  meant  to  consist  of  (1)  correcting 
identified  deficiencies  in  the  existing 
SIP'S  VOC  regulations.  (2)  adopting  VOC 
regulations  previously  required  or 
committed  to  but  never  adopted,  and  (3) 
updating  the  area's  base  year  emission 
inventory. 

On  June  16, 1988,  EPA  sent  a  follow- 
up  letter  to  the  New  Hampshire  ARD 
identifying  specific  technical 
inadequacies  and  inconsistencies  in 
New  Hampshire's  VOC  regulations  as 
compared  to  the  requirements  of  the 
CAA  as  interpreted  in  EPA  guidance. 
One  of  the  noted  deficiencies  was  the 
lack  of  a  capture  effidency  test  method. 
On  November  15, 1990,  tiie  Clean  Air 
Act  Amendments  of  1 990  wen  enacted. 
Public  Law  101-549. 104  Stat.  2399, 
codified  at  42  U.S.C.  sections  7401- 
767lq.  In  amended  section  182(a)(2)(A), 
Congress  statutorily  adopted  the 
requirement  that  osone  nonattainment 
areas  fix  their  defident  RACT  rules  for 
ozone.  Areas  designated  nonattainment 
before  enactment  of  the  Amendments 
and  which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the  "^ 
RACT  fix-up  requirement. 

Under  section  182(a)(2)(A).  tiiose 
areas  were  required  by  May  15, 1991,  to 
corred  RACT  as  it  was  required  under 
pre-amended  section  172(b)  as 
interpreted  in  EPA's  pre-amendment 
guidance.'  The  SIP  call  letters 


'  Among  other  things,  the  pr».«iiMndm«nt 
gulcUncs  coBfif ti  of  the  ponioiu  of  dM  Po«t-S7 
policy  that  conceni  RACT.  52  Fed.  R^  4S044  (Hot. 
24, 1987);  the  BlueboolL.  "iMuee  Relating  to  VOC 
RaguUUon  CutpoinU,  Dttficlaocia*  tad  Oaviatlon*. 
CUriflcatiaa  to  Appandix  D  of  Novwabm  24, 19S7 
Ttiuni  RagMar  Nottce"  (of  wfaidt  notica  of 
wraiUMIUy  WW  pMbasfawi  ta  tiw  r 
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interpreted  that  guidance  and  indicated 
corrections  necessary  for  specific 
nonattainm«it  areas.  Pralions  of  New 
Hampshire  are  classified  as  marginal 
and  serious.'  Therefore,  these  areas  are 
subject  to  the  RACT  fix-up  requirement 
and  the  May  15, 1991  deadline. 

New  Hampshire's  Rerision 

In  response  to  the  first  phase  of  EPA's 
SIP  call  and  the  section  182(a)(2)(A) 
requirement,  and  EPA's  June  16, 1988 
follow-up  letter,  on  January  17, 1992, 
New  Hampshire  adopted  a  new 
regulation  entitled  "Capture  Efficiency 
Test  Procedures"  (Part  Env-A  805). 

Other  specific  requirements  of  New 
Hampshire's  Capture  Efficiency 
regulation  and  the  rationale  for  EPA's 
proposed  action  are  explained  in  the 
NPR  and  will  not  be  restated  here.  No 
public  comments  were  received  on  the 
NPR. 

Final  Action  - 

EPA  is  approving  Part  Env-A  805 
"Capture  Efficiency  Test  Procedures" 
because  it  corrects  deficiencies  listed  in 
EPA's  SIP  call  follow-up  letter  and  is 
consistent  with  EPA  guidance. 
Therefore,  EPA  believes  that  New 
Hampshire  has  met  the  RACT  fix-up 
requirement  that  it  correct  its  existing 
RACT  rules  to  provide  a  capture 
efficiency  testing  procedure. 

This  action  has  oeen  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  \mder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  irom 
the  requirements  of  Section  3  of 


Executive  Order  12291  for  a  period  of 
two  years  (54  FR  2222).  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  Revisions. 
0MB  has  agreed  to  continue  the 
temporary  waiver  imtil  such  time  as  it 
rules  on  EPA's  request 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
reWsion  to  the  State  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  j^jM^nited 
States  Court  of  Appeals  forSe^ 
appropriate  circuit  by  July  26, 1992 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afi'ect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 

Note:  Incorporation  by  referancfl  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 


Dated:  April  21. 1993. 
FaalKseoili, 
Acting  Be^onal  Administrator,  Region  L 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  i«  amended 
as  follovrs: 

PART  52— {AMENDED] 

l.The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpirt  EE— Nsw  Hampshira 

2JSection  52.1520  is  amended  by 
addang  paragraph  (c)(47)  to  read  as 
follows: 

1511520    MMYtlficatkMK^ptan. 

(c)*  •   * 

(47)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  May  15, 1992. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  May  15. 
1992  submitting  a  revision  to  the  New 
Hampshire  State  Implementation  Plan. 

(B)  The  following  portions  of  the 
Rules  Governing  the  Control  of  Air 
Pollution  for  the  State  of  New 
Hampshire  efiiactive  on  January  17. 
1992: 

—Chapter  Env-A  800:  Part  Env-A  805 
—Chapter  Env-A  1200:  Sections  Env-A 

1204.02, 1204.04, 1204.05-1204.08. 

1204.14-1204.15. 

3.  Table  52.1525  is  amended  by 
adding  the  following  entries. 


Table  52.1525.— EPA-Approved  Riaes  and  Regulations-New  Hampshire 


TMe/subiect 


Stale  dtation 
cttapter 


Date 

adopted 

Stats 


Date  approved      Federal  Register     coicon 
EPA  citation  "-^^^ 


Commerrts 


Testing  Requirements CH  air  800 


1/17/92 


[Insert  date  this 
revision  Is 
pubNshedm 
FflJ. 


[Insert  FR  dta- 
tion from  pub- 
lished date]. 


c(47)    Part  Env-A  805  Capture  Ef- 
ficiency Test  Procedures 


Prevamion.  AlMtement  tni  Corv    CH  air  1200 
M  of  StsSonary  Source  Air 
Poluion. 


1/17/92    [Insert  date  this  [Insert  FT?  dta-  c(47)    Part       Env-A       Sections 

revision  is  lion  from  pub-  1204.02;             1204.04; 

puUtehsdln  Isheddate].  1204.05  through  1204.08; 

FfH.  1204.14  Ihrough  1204.15. 


[FR  Doc  93-12297  Piled  5-24-93;  8:45  am] 


on  May  23,  ISSa);  and  tfaa  adatiag  coatiol 
tKfaniqcM  foidaUiiM  (CTC«). 

'  ThtM  VMS  «rara  dadgnalad  I 
priof  iBMMd— tofthe— dedActThay 


rataiiMd  tfaair  dMifMliaa  of  BOoaiUlaBMai  and 
war*  daacifiad  by  opantlon  ot  law  punuant  to 
Mctioo*  107(d)  nd  lSl(a)  upon  anactmant  of  Iba 
Aaandaants.  SS  FR  SSeSi. 
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40CFRPwt52 

(Rsgion  I  DodBM  Na  111  NJ  10-1-«Mt; 
FRL-M1»-q 

Approval  and  PromulgaUon  of 
tanplMTMntation  Plana;  Raviaton  to  ttw 
NawJMvay  State  Imptomantetlon  Plan 
forOiona 

MfNCV:  EnvironinenUl  Protectioo 
Agency. 

ACTXM:  Final  mle. 


SUMMARY:  The  EnvironmenUl  Protection 
Agency  (EPA)  is  announcing  an 
approval  of  a  request  by  New  Jersey  to 
revise  its  State  Implementation  Plan 
(SIP)  related  to  the  control  of  volatile 
organic  compoimd  (VOC)  emissions 
from  architectural  coatings.  This 
ravisicHi  was  prepared  by  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEPE)  pursuant  to  a  SIP 
commitment  to  reduce  ozone  levels  in 
the  State  of  New  Jersey.  EPA  is 
approving  this  submittal  as  meeting 
New  Jersey's  1983  SIP  commitment  to 
regulate  architectxiral  coatings.  TTiis  rule 
incorporates  into  the  New  Jersey  SIP  a 
revised  regulation,  Subchapter  23. 
"Volatile  Organic  Substances  in 
Consumer  Products."  which  will  reduce 
VOC  emissions  resulting  from  the  use  of 
architectural  surface  coatings.  EPA  has 
evaluated  and  approves  Subchapter  23 
under  section  110(k)(3)  of  the  1990 
Clean  Air  Act  as  meeting  the  applicable 
requirements  of  section  110(a)  and  part 
D  of  the  Act 

DATES:  This  action  will  be  effective  on 
July  26, 1993  unless  notice  is  received 
by  June  24, 1993  that  someone  wishes 
to  submit  adverse  or  critical  comments. 
If  the  effiective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADOR£gac«:  All  comments  should  be 
addressed  to:  William  J.  Muszynski. 
P.E.,  Acting  Regional  Administrator, 
Environm«itsl  Protection  Agency. 
Region  n  OfBoe,  26  Federal  Plaza,  New 
York.  New  Yoii  10278. 

Copies  of  the  Sute  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normsl  business 
hours: 

Environmental  Protection  Agency. 
Region  n  Office,  Air  Programs  Branch, 
26  Federal  Plaza,  room  1034.  New 
York.  New  York  10278. 

New  Jersey  Department  of 
Environmental  Protection  and  Energy. 
Office  of  Energy,  Bureau  of  Air 
Quality  Planning.  401  East  Stats 
Street.  CN027,  Trenton.  New  Jarsey 
08625. 


ran  PumwR  MPoiiHATioN  contact: 
William  S.  Bakar.  Chief.  Air  Propams 
Branch.  Enviroomantal  Protaction 
Agency,  26  Federal  Plaza,  room  1034. 
New  York,  New  York  10278;  (212)  264- 
2517. 

•UPKIMENTARY  MFORMATION: 

Backgrouad 

In  an  earlier  comprehensive  State 
ImplemenUtion  Plan  (SIP)  revision  for 
ozone,  which  was  sulunitted  to  the 
Environmental  Protection  Agency  (EPA) 
on  September  26, 1983  and  approved  by 
EPA  on  November  6, 1983  (48  FR 
51472).  the  Sute  of  New  Jersey 
committed  to  adopt  measures  to  control 
the  emissions  of  volatile  organic 
compounds  (VOCs)  into  the  ambient  air. 
These  measures  included  air  pollution 
source  categories  covered  by  EPA's 
Control  Techniques  Guidelines  (CTGs) 
and  other  larger  sources  not  addressed 
by  a  CTG.  In  addition,  the  State 
committed  to  adopt  other  "reasonably 
available"  control  measures  and  specific 
"extraordinary"  control  measures.  VOC 
emission  reductions  obtained  from  the 
implementation  of  these  measures  are 
needed  by  the  State  in  order  to  attain 
the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone. 

Today's  rule  concerns  one  of  the 
"extraordinary"  control  measures, 
concerning  the  regulation  of  the  solvent 
content  of  architectural  surface  coatings. 
These  controls  appear  in  revisions  to 
Chapter  27.  Title  7  of  the  New  Jersey 
Administrative  Code  (N.J.A.C  7:27) 
Subchapter  23,  entitled  "Volatile 
Organic  Substances  in  Consumer 
Products,"  which  provides  for  the 
regulation  of  the  VOC  content  of 
architectural  surface  coatings  sold, 
offered  for  sale  or  used  in  New  Jersey. 
At  this  time  Subchapter  23  only 
regulates  architectural  surface  coatings 
and  this  is  the  only  source  category 
dealt  with  by  today's  rule. 

The  Sute  Submittal 

On  July  30, 1990,  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEPE)  submitted  to  EPA 
adopted  Subchapter  23.  The  revisions 
were  adopted  by  the  State  in  three  parts 
(the  original  proposal  and  two 
subsequent  amendments),  with 
respective  effective  dates  of  February 
21. 1989.  December  12, 1989,  and 
August  9. 1990.  It  should  be  noted  that 
the  August  9. 1990  amendment  deleted 
portions  of  the  regulation  that  dealt  with 
VOC  emissions  from  air  fresheners.  The 
air  freshener  regulations  were  part  of  the 
original  February  21, 1989  proposal. 
Thay  were  deleted  because  the 


Appallate  Division  of  the  Superior  Court 
of  New  Jersey  ruled  that  "the  rule  as 
adopted  differ*  m  substantially  from  the 
rule  as  proposed  that  it  violates  the 
Administrative  Procedures  Act"  EPA 
expects  the  Stste  to  readopt  the 
provisions  dealing  with  air  fresheners 
and  submit  them  as  a  SIP  revision  at 
some  future  date.  The  elimination  of  the 
air  freshener  provisions  does  not 
preclude  action  on  the  architectural 
coating  limits. 

The  following  is  a  summary  of  EPA's 
review  and  findings  concerning 
Subchapter  23.  EPA  has  not  pi^Ushed 
guidance  for  regulating  architectural 
coatings;  therefore.  New  Jersey  made  an 
independent  determination  of  what 
were  reasonably  available  control 
measures  for  these  coatings.  EPA's 
review  is  based  on  an  evaluation  of  New 
Jersey's  technical  basis  and  Justification 
for  the  regulation. 

Findings 

Subchapter  23  provides  for  the 
regulation  of  architectural  surface 
coatings  sold,  offered  for  resale,  or  used 
in  New  Jersey.  Architectural  surface 
coatings  are  defined  to  include  any 
coating  apphed  to  stationary  structures, 
mobile  homes,  pavements  or  curbs. 
These  coatings  usually  are  not  appUed 
in  a  factory  or  manufacturing  operation. 

The  regulation  does  not  apply  to 
coatings  manufactured  for  shipment  and 
sale  outside  of  the  State  or  to  containers 
with  a  capacity  of  less  than  one  quart. 

In  developing  this  rule,  NJDEPE  relied 
on  studies  and  technical  material 
developed  during  the  regulatory 
process,  as  well  as  on  documents  and 
regulations  prepared  by  government 
entities  in  Cahfomia.  The  NJDEPE 
estimated  that  this  regulation  will  result 
in  a  minimum  of  5.900  tons  per  year  of 
VOC  emission  reductions. 

The  February  21, 1989  rule 
established  the  VOC  content  limit  for  14 
types  of  architectural  coatings 
(designated  as  Group  I  coatings)  and  set 
a  compliance  date  of  January  1, 1990. 
The  December  12, 1989  amendment 
established  the  VOC  content  limit  for  16 
additional  types  of  architectural 
coatings  (designated  as  Croup  II 
coatings)  and  set  a  compliance  date  of 
February  28. 1990.  The  August  9, 1990 
amendment  added  a  "grandfather 
clause"  to  the  rule  allo%ving 
manufacturers  and  retailers  time  to  sell 
existing  stocks  of  products  that  were 
manufactured  before  January  1, 1990  for 
Group  I  coatings  and  February  28, 1990 
for  Group  II  coatings. 

The  regulation  establishes  a  general 
limit  of  2.1  lbs  of  VOC  per  gallon  of 
coating  (250  grams  of  VOC  per  liter  of 
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coating),  excluding  vrater  and  colorant 
added  to  tint  bases.  Bituminous 
pavement  sealers  are  limited  to  water 
emulsion-type  coatings.  There  is  a  limit 
of  3.2  lbs  of  VOC  per  gallon  of  coating 
(380  grams  per  liter  of  VOC)  for  non-flat 
coatings.  In  addition,  there  are  a  number 
of  specialty  coating  limits. 

Tne  VOC  content  limitations  and 
definitions  are  generally  consistent  with 
the  regxilations  that  were  in  effect  in 
California  at  the  time  the  regulation  was 
proposed.  California  has  revised  its 
regulation  since  New  Jersey  adopted 
Subchapter  23.  in  order  to  phase  in  new 
emission  limits  with  time.  Subchapter 
23  establishes  limits  for  many  specialty 
coatings  that  were  previously  exempt  in 
California,  but  which  will  now  be 
regulated  as  part  of  the  revised 
Califomia  regulation. 

Section  183(e)  of  the  CAA  requires 
EPA  to  develop  either  national 
regulations  or  a  CTG  for  consumer  and 
commercial  products  including 
architectural  coatings  by  November  15. 
1995.  If  EPA  promulgates  a  federal 
regulation  for  architectival  coatings, 
sources  within  New  Jersey  would  be 
required  to  comply  with  the  federal 
regulation.  New  Jersey  does  retain  the 
right  to  promulgate  regulations  that  are 
more  stringent  than  either  a  federal 

Tlation  or  a  CTG. 
order  to  determine  compliance. 
Subchapter  23  identifies  test  methods 
similar  to  EPA's  Method  24, 
"Determination  of  Volatile  Matter 
Content,  Water  Content,  Density, 
Volume  Solids  and  Weight  Solids  of 
Surface  Coatings."  Subchapter  23  also 
allows  NJDEPE  to  approve  the  use  of 
alternative  test  methods.  As  a  general 
rule,  EPA  cannot  fully  approve  a  rule 
that  contains  a  provision  that  does  not 
provide  for  EPA  review  and  approval  of 
alternative  methods.  However,  EPA 
believes  that  this  revision  is  subject  to 
NJDEPE's  general  interpretation  of  its 
Subchapter  27  testing  provisions.  EPA 
approved  a  revision  to  these  test 
procedures  on  October  7, 1991  (56  FR 
56516).  With  its  revision  to  the  testing 
procedures,  NJDEPE  submitted  a  letter 
providing  that  all  alternative  test 
methods  must  be  submitted  to  and 
approved  by  EPA  before  they  will 
become  a  part  of  the  federally- 
enforceable  SIP.  EPA  believes  that  this 
interpretation  applies  to  the  test 
methods  at  issue  today  and  that  the  test 
method  provision  should  not  affect 
EPA's  proposed  full  approval  of  the 
architectural  regulation. 

Subchapter  23  also  requires 
manufacturers'  to  place  labels  on  any 
side  of  the  container  except  the  bottom. 
These  labels  must  contain  the 
manufacturer's  recommendation 


regarding  thinning  of  the  coating.  The 
label  must  also  specify  the  maximum 
pounds  of  VOC  in  a  gallon  of 
architectural  coating  excluding  water 
and  any  colorant  added  to  tint  bases  and 
after  recommended  thiiming. 

Condusioo 

EPA  is  approving  the  New  Jersey 
architectural  coating  regulation  as 
meeting  the  commitment  made  by  the 
State  in  its  1983  SIP. 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  reouirements. 

EPA  is  publisning  this  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
rule  will  be  effective  July  26, 1993 
unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  conunents  will  be 
submitted. 

If  such  notice  is  received,  this  rule 
will  be  withdrawn  before  the  effective 
date  by  piiblishing  two  subsequent 
actions.  One  action  will  withdraw  this 
rule  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
this  rule  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  July  26, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
Subchapter  I,  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moveover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 


its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  US  EPA. 
427  US  246,  256-66  (S.  Q.  1976);  42 
U.S.C  7410(a)(2). 

This  rule  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 

2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 

3  SIP  revisions  firom  the  requirements  of 
Section  3  of  Executive  Order  12291. 
0MB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this  rule 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit 
within  60  days  from  date  of  publication. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  rule  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  April  12, 1993. 
William  J.  Mauynski. 
Acting  Regional  Administrator. 

Title  40.  chapter  I.  part  52.  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 
Subpart  FF— New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(50)  to  read  as 

follows: 

fS2.1570   WentMcMionofplan. 
(c)  •  •  • 
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(50)  Regulation  entitled  "Volatile 
Organic  Substances  in  Consiuner 
Products"  N.J.A.C  7-27-23.1  et  seq.. 
dated  July  30, 1990.  submitted  by  the 
New  Jersey  Department  of 
Environmental  Protection  and  Energy 
(NJDEPE). 

(i)  Incorporation  by  reference:  (A) 
Title  7.  Chapter  27.  Subchapter  23  of  the 
New  Jersey  Administrative  Code, 
entitled  "Volatile  Organic  Substances  in 


Consiuner  Products"  effective  February 
21, 1989. 

(B)  Amendment  to  Title  7,  Chapter  27, 
Subchapter  23  of  the  New  Jersey 
Administrative  Code,  entitled  "Volatile 
Organic  Substances  in  Consimier 
Products"  effective  December  12, 1989. 

(C)  Amendment  to  Title  7,  Chapter  27. 
Subchapter  23  of  the  New  Jersey 
Administrative  Code,  entitled  "Volatile 
Organic  Substances  in  Consiuner 
Products"  effective  August  9, 1990. 


(ii)  AddiUonal  material:  (A)  July  30. 
1990  letter  from  Anthony  J.  McMahon. 
NJDEPE,  to  Conrad  Simon.  EPA. 
requesting  EPA  approval  of  Subchapter 
23. 

3.  Section  52.1605  is  amended  by 
adding  the  entry,  for  Subchapter  23,  to 
the  table  in  numerical  order  as  follows 
for  Title  7,  Chapter  27:  Subchapter  23: 

152.1606    EPA-«pprov«d  New  Jersey  State 
repulttona. 


State  regulation 


State  effedive  data 


EPA  approved  date 


Convnents 


TMe  7.  Chapter  27 


Subchapter  23,  •Votettte  OroanJc  Substances  In  Consumer  Prod-    August  9  1990 
ucts".  '"        ' 


(Insert  FR  put>lication  date 
and  citation  o(  this  notice]. 


irai 


t  Doc  93-12296  Filed  5-24-93;  8:45  am) 
BSXINQ  COOC  I 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7S71] 

Suspension  of  Community  Eliglbiiity 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACnON:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  imder 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measiues  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  fourth 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Ross  MacKay.  Acting  Assistant 


Administrator.  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  500 
C  Street.  SW..  room  417.  Washington. 
DC  20472.  (202)  646-2717. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  Uves  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  imless  an 
appropriate  pubhc  body  adopts 
adequate  floodplain  management 
measiues  with  effective  enforcement 
measiu-es.  The  commvmlties  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  fourth  colimm.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eHgibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  commimities  will  be  published  in 
the  Federal  Regicter. 


In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergencyj\ssistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 

S)articipating  in  the  NFIP  and  identified 
or  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  ce.-tain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  tlie  date  shown 
in  the  last  column. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 
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Natioiul  EeTironimmtsI  Policy  Ad 

Regulatory  laipact  Analysis 

Order  12778,  October  25. 1991.  56  FR 

This  rule  is  categorically  excluded 

This  rule  is  not  a  ma)or  rule  under 

55195.  3  CFK.  1991  Comp..  p.  309. 

'OL 

from  the  requirements  of  44  U-K  Part 

Executive  Order  12291,  Federal 

Liat  of  SubjecU  in  44  CFR  Part  64 

10.  Environmental  Consideration.  No 

Regulation,  February  17, 1981.  3  U-R, 

environmental  impact  assessment  has 

1981  Comp.,  p.  127.  No  regulatory 

Flood  insurance.  Floodplains. 

been  prepared. 

impact  analysis  has  been  prepared. 

Accordingly.  44  CFR  part  64  is 

'^  ft 

Regulatory  FlexibiUty  Act 

Paperwork  Reduction  Act 

amended  as  follows: 

sJ    KJ 

The  Federal  Insurance  Administratoi 

This  rule  does  not  involve  any 

PART  64— [AMENDED] 

has  determined  that  this  rule  is  exempt 

collection  of  information  ba  purposes  of 

from  the  requirements  of  the  Regulatory     the  Paperwork  Reduction  Act,  44  U.S.C. 

1.  The  authority  citation  for  part  64 

Flexibility  Act  because  the  National 

3501  et  seq. 

continues  to  read  as  follows: 

Flood  Insurance  Act  of  1968.  as 
amended,  42  U.S.C  4022,  prohibits 
flood  insurance  coverage  imless  an 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 

Authority:  42  U.S.C.  4001  et  teq.; 
Reoisanization  Plan  No.  3  of  1978,  3  U'K. 

appropriate  public  body  adopts 

have  federalism  implications  imder 

1978  Comp..  p.  329;  B.0. 12127. 44  FR  19367. 

o  o 

adequate  floodplain  management 

Executive  Order  12612,  Federalism. 

3  CrK,  1979  Comp.,  p.  376. 

oS 

measures  with  effective  enforcement 

October  26, 1987,  3  U-K,  1987  Comp.. 

164.6    [Amended] 

measures.  The  communities  listed  no 

p.  252. 

longer  comply  with  the  statutory 
requirements,  and  after  the  effective 

Executive  Order  12778.  Qvil  Justice 
Reform 

2.  The  tables  published  under  the 
authority  of  $  64.6  are  amended  as 

Q  Q 

date,  flood  insurance  will  no  longer  be 

follows: 

y  y 

available  in  the  communities  unless 

This  rule  meets  the  applicable 

they  take  remedial  action. 

standards  of  section  2(b)(2)  of  Executive 

1 

Date  certain 

State  and  Location 

Community 
No. 

Effective  date  of  authorizatkxVbanceila- 
tton  of  saie  of  flood  insurance  in  commu- 

Current  effective 
map  date 

Federal  assist- 
ance no  tonger 
avaHabie  in  spe- 

ni^ 

cial  ftood  hazard            ' 
areas 

AY 

Regular  Program  ConversioiM 

1 

RegionI 

Maine: 

2  5 

Abinglon,  town  of  Plymouth  County  .... 

250259 

Mar.  6,  1974,  Emerg.;  SepL  30, 

1977, 

June  2.  1993  

June  2. 1993. 

Reg.;  June  2, 1993.  Susp. 

^     x^ 

Middtofield.  town  o4  Hainpshire  Coun- 
ty. 
Norti  Andover,  town  o(  Essex  County 

250166 

Jan.  22.  1976.  Emerg.;  Jan.  3, 
Reg.;  June  2,  1993,  Susp. 

July  2,  1975.  Emerg.;  June  15, 
Reg.;  June  2. 1993,  Susp. 

1986. 

do  

Do. 

250098 

1983, 

do  

Do. 

&*JW^^ 

Peppersa,  town  o(  Middesex  County  . 

250210 

Jan.  29,  1975,  Emerg.;  July  2, 
Reg.;  June  2, 1993,  Susp. 

1981. 

do  

Da 

Region  H 

New  York: 

3  93 

BaintHldge,     vUlage     of     Chenango 
County. 

360158 

Dec.  4. 1974.  Emerg.;  Oct  5. 1984 
June  2. 1993.  Susp. 

Reg.; 

do 

Do. 

Chanipion,  town  of  Jefferson  County  .. 

360328 

May  27,  1981,  Emerg.;  July  16, 
Reg.;  June  2, 1993,  Susp. 

1982. 

do »... 

Da 

Canton,  town  of  SL  Lawrence  County 

361172 

June  9,  1975,  Emerg.;  Dec.  19, 
Reg.;  June  2, 1993.  Susp. 

1984 

do  

Do. 

«A/  1   1  f  & 

RegionI 

250343 

July  28,  1975,  Emerg.;  July  5. 

1982. 

June  16. 1993 

June  16. 1993. 

ter  County. 

Reg.;  June  16. 1993.  Susp. 

h4ew    Hampshire:    Hampstead,    town    of 

330211 

May  6,  1976.  Emerg.;  June  16. 

1993, 

do  -... 

Do. 

Rockingham  County. 

Reg.;  June  16, 1993.  Susp. 

Region  II 

Hen  Yorte  Milton,  town  of  Saratoga  Coun- 
ty- 

360722 

June  26.  1975.  Emerg.;  May  15. 
Reg.;  June  16, 1993,  Susp. 

1985. 

do 

Do. 

%^A/r  c& 

Region  IV 

Rorida:  Chartotto  County,  unincorporated 

120061 

Aug.  6,  1971.  Emerg.;  Aug.  6. 

1971, 

do 

Da 

areas. 

Reg.;  June  16. 1993.  Susp. 

Mississippi:     Ranion.     County,     unincor- 
porated areas. 

280142 

July  1,  1974.  Emerg.;  Dec.  15, 
Reg.;  June  16. 1993,  Susp. 

1982, 

do  

Do. 

ReglonV 

Ml 

iVDchigan:  Fraser,  towrwhip  of  Bay  County 

260657 

Nov.  13,  1981,  Emerg.;  Nov.  13, 
Reg.;  June  16, 1993.  Susp. 

1981. 
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Stats  and  Location 


Region  VI 
Texas: 

Austin,  dty  of  Travis  and  Williamson 

County. 
Hays  County,  unincorporated  areas  ... 

Manor,  city  of  Travis  County 

Travis  County,  unincorporated  areas  .. 

RogkjnlX 
Arizona:  St  Johns,  city  of  Apache  County 


Community 
Ho. 


480624 
460321 
481027 
481026 

040010 


EHtaiv  daii  of  aulhorization/cancaKa- 
tion  of  sale  of  lood  insurance  in  commu- 
nity 


May  5.   1975,  Emerg.;  Sept  2.  1981; 

Reg.;  June  16, 1993,  Susp. 
Sept  23,  1982.  Emefg.:  June  16,  1993, 

Reg.;  June  16, 1993,  Susp. 
June  13,  1975,  Emerg.;  May  25,  1978. 

Reg.;  June  16, 1993,  Susp. 
Jan.  29,   1976,   Emerg.;  Apr.   1,   1982, 

Ftog.;  June  16,  1993,  Susp. 

Apr.  24,  1975,  Emerg.;  Mar.  30.  1981. 
Reg.;  June  16.  1993.  Susp. 


Code  for  reading  third  ooiumn:  Emerg.— Emergency;  Reg.— Reguiar,  Susp.— Suspension. 


C  Street,  SW.,  room  417,  Washington. 
DC  20472.  (202)  646-2717. 

SUPPLEIIENTARY  NFOfayUTION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  Uves  and  new 
construction  from  future  flooding.  Since 
the  communities  on  the  attached  list 
have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  EKrector  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fifth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  Tlie  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 


Current  effective 
map  date 


.do 
.do 
.do 
do 

do 


Date  certain 
Federai  asaisl- 
■nce  no  lortger 

available  In  spe- 

dai  flood  hazard 

areas 


Do. 
Do. 
Do. 
Do. 

Do. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Issued:  May  12, 1993. 
Frauds  V.  ReUly. 

Deputy  Administrator,  Federal  Insurance 
Administration. 

(PR  Doc.  93-12332  Filed  5-24-93;  8:45  ami 

saxMO  cooE  ena-ai-r 

44  CFR  Part  64 
[Docket  No.  FEMA-7572] 

Uat  of  Communitiet  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACnON:  Final  rule. 

SUfyniARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 

Eroperty  located  in  the  communities 
sted. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
fourth  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  457,  Lan- 
bam,  MD  20706.  (BOO)  63&-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Ross  MacKay,  Acting  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.  S.  C.  601  et  seq., 
because  the  rule  creates  no  additional 
burden,  but  lists  those  communities 
eligible  for  the  sale  of  flood  insurance. 

Regulatory  Impact  Analysis 

This  rule  is  not  s  major  rule  under 
Executive  Order  1 1 291 ,  Federal 
Regulation,  February  17. 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26. 1987.  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2]  of  Executive 
Order  12778.  October  25. 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  SubjecU  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly.  44  CFR  part  64  is 
amended  as  follows: 
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PART64-{AMEN0ED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 


Anthorily:  42  U.S.C  4001  etseq.. 
Reorganization  Plan  No.  3  of  1978, 3  CFR. 
1978  Comp.,  p.  329;  B.0. 12127, 44  FR 19367, 
3  CFR.  1979  Comp.,  p.  376. 


|MA   lAiiMndMq 

2.  The  tables  published  under  the  authority  of  §  64.6  are  amended  as  follows: 


State  and  location 


Convnunity 
No. 


Effective  date  of  auttK)riiation^canceaaiion  of  sale  of 
flood  Insurance  In  convnunity 


Currant  effective 
map  data 


New  Eligit)i«s— Emergency  Program 
Termeseee:  Pok  County,  unincorporated  areas  ... 

IMictiigan:  Leroy,  township  of  Ingham  County 

Indiana:  Dupont,  town  of  Jefferson  County 

Georgia:  Whitesburg,  city  of  Canoil  County 

Illinois:  WiMiamson  County,  uruncorporated  areas 

Reinstatementa— Regular  Program 

NewYodt: 

Butier,  town  of  Wayne  County 


DePeyster,  town  of  St  Lawrence  County 

Long  LekB,  town  of  Hamilton  County 

Ftoiida:  Horseshoe  Beadt,  tom\  of  Dixie  County  .. — 
h4ew  HampsNre:  Mkjdleton,  town  of  Strafford  County 
Tennessee:  Cocka  County,  unincorporated  areas 


h4awYo(tc 

Hoptdnton,  town  of  St  Lawrence  County  . 


Leon,  town  of  St  Lawrence  County 

NewKomb,  to«m  of  Essex  County 

Nebraatuu  Synder,  vMage  of  Dodge  County 

New  Yoftc  Adams,  vWage  of  Jefferson  County 


Illinois:  Robbins.  village  of  Cook  County 

West  Virginia:  Betie,  town  of  Kanawt>a  County 

Wasfiinglon:  Adams  County,  unincorporated  areas 


Suspensions 
MMmal  Conversions— Region  V 

Indtana:  La  Porte,  city  of  La  Porta  County 

Regular  Conversions— Region  I 
Mama: 

Sangervlie,  town  of  Piscataquis  County 

Sebec.  town  of  Piscataquis  County 

Region  IV 
North  Carolna: 

Dare  County,  unincorporated  areas 

KM  Devi  HHs,  town  of  Dare  County 

Kitty  Hawk,  town  of  Dare  County „ «.. 

Nags  Head,  town  of  Dare  County 

RegkmV 

WM  County,  unincorporated  areas „ 

Huntley,  village  of  lyk:Henry  and  Kane  Counties 
Michigan:  Kawkawin,  township  of  Bay  County 

RegkxiVII 
Missouri:  Lincoln  County,  unincorporated  areas 


470261 
260906 
180106 
130503 
170934 


361445 
361175 
361406 
120326 
330222 
470033 

361179 
360060 

361390 
310319 
360325 

170154 
540071 
530001 

180490 


230413 
230414 


375348 
375353 
370439 
375356 


170695 
170480 
260658 


Apr.  9,  1993  .. 
Apr.  19, 1993 

do 

Apr.  23, 1993 
Apr.  29. 1993 


Feb.  1,  1980,  Emerg.;  July  9,  1982,  Reg.;  Nov.  4, 

1992,  Susp.;  Apr.  2,  1993,  Rein. 
Nov.  4,  1976,  Emerg.;  July  23,  1982,  Reg.;  Nov.  4, 

1992,  Susp.;  Apr.  2. 1993,  Rein. 
Nov.  7,  1983,  Emerg.;  Sep.  24.  1984,  Reg.;  I*jv.  4. 

1992,  Susp.;  Apr.  2, 1993,  Rein. 
July  25,  1975,  Emerg.;  Nov.  2.  1983,  Reg.;  Nov.  2, 

1983,  Susp.;  Apr.  2. 1993,  Rein. 
Oct  30,  1984,  Emerg.;  Aug.  1,  1988,  Reg.;  Aug.  1, 

1988,  Susp.;  Apr.  8,  1993,  Rein. 

Mar.  14,  1978,  Emerg.;  Jan.  6,  1988,  Reg.;  Jan.  6, 
1968,  Slop.;  May  6,  1988,  Rein.;  Aug.  18,  1962, 
Susp.;  May  8, 1993,  Rein. 

Apr.  29.  1981.  Emerg.;  Nov.  12,  1982,  Reg.;  Nov.  4, 

1992.  Susp.;  Apr.  9, 1993.  Rein. 
Mar.  24,  1981,  Emerg.;  Aug.  13,  1982,  Reg.;  Nov.  4. 

1992.  Susp.;  Apr.  9. 1993,  Rein. 
Apr.  15,  1976.  Emerg.;  June  5.  1985,  Reg.;  Nov.  4, 

1992,  Susp.;  Apr.  9,  1993,  Rein. 
Nov.  1,  1979,  Emerg.;  Nov.  1,  1979,  Rein.;  June  19, 

1989,  Susp.;  Apr.  20, 1993,  Rein. 

May  21,  1975,  Emerg.;  June  19,  1985,  Rein.;  June 

19.  1985,  Susp.;  July  11.  1985.  Rein.;  Nov.  4. 

1992,  Susp.;  Apr.  27. 1993.  Reia 
July  19,  1974,  Emerg.;  Sept  29,  1978,  Rein.;  Mar. 

15. 1993.  Susp.;  Apr.  29,  1993,  Rein. 
July  16, 1975,  Emerg.;  Apr.  15,  1982,  Rein.;  Nov.  18. 

1992,  Susp.;  Apr.  29,  1993,  Rein. 
Feb.  26,  1975,  Emerg.;  Oct  1,  1990,  Rein.;  Oct  1, 

1990,  Susp.;  Apr.  27, 1993,  Rein. 


Apr.  1. 1993.  suspenskin  withdrawn 


Apr.  2. 1993.  suspension  withdrawn 
....~do 


..do 
-do 
.do 
..do 


..do 
..do 
..do 


Jan.  19.  <979. 
Nov.  29. 1974. 
Aug.  17. 1979. 

July  9. 1982. 
July  23.  1982. 
Sept  24. 1984. 
Nov.  2. 1983.  • 
Aug.  1. 1988. 
Aug.  18. 1992. 

Nov.  12. 1992. 
Aug.  13, 198Z 
Jan.  19. 1979. 
Nov.  1. 1979. 
June  19. 1965. 

Sept  29. 1878. 
Apr.  15. 198^ 
Oct  1, 1980. 

Apr,  1. 1993. 


Apr.  2. 1903. 
Da 


fcV^WOv     ■••»*«00  ••••■•••••■*«••••••••«••< 


»•••••••(••■•■••■ 


Oa 
Da 
Do. 
Da 


Da 
Dea  15. 1992. 
Apr.  2, 1993. 

Da 
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State  end  hxaOon 


ReglonI 
New  Hampshire:  Lyme,  town  of  Grafton  County 

Region  V 
Michigan: 

Standlsh,  tovwwWp  of  Arerec  County 

Buchanan,  city  of  Berrien  County 

Region  X 
Idaho:  Boise,  dty  of  Ada  County 


Effectiva  date  of  authorlza!iorVcancetetk)n  of  sale  o( 
flood  insurance  In  convnunity 


Gpde  lor  reading  fourth  cdumrc  En»erB.-€mergency;  Reg.-«egular:  Susp.-SuspensJon;  Reia-Reinetatement 


Current  effective 
map  date 


(Catalog  of  Federal  Domestic  /iSsistance  No. 
83.100,  "Flood  Insurance") 

Issued:  May  10, 1993. 
FrandsV.ReiUy, 

Deputy  Administrator,  Federal  Insurance 
Administration. 

[FR  Doc  93-12331  Filed  5-24-93;  8:45  am] 
BNJJNO  cooe  int-et-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
FamUiM 

45  CFR  Part  400 

Refugaa  Resettlement  Program: 
Refugee  Cash  Assistance  and  Refugee 
Medical  Assistance 

AGBICY:  Office  of  Refugee  Resettlement, 
Administration  for  Quldren  and 
Families  (ACF),  HHS. 
ACTION:  E)elay  of  effective  date. 


summary:  This  rule  delays  the  effective 
date  from  June  1, 1993,  to  August  1, 
1993,  of  the  final  rule  that  was 
published  in  the  Federal  Register  on 
March  31, 1993  (58  FR  16777),  to  reduce 
the  duration  of  the  special  programs  of 
refugee  cash  assistance  (RCA)  and 
refugee  medical  assistance  (RMA)  from 
a  rehtgee's  first  8  months  in  the  United 
States  to  a  refugee's  first  3  months.  The 
Department  has  determined  that 
sufficient  funds  are  available  to 
continue  an  8-month  RCA/RMA 
eligibility  period  until  August  1, 1993, 
based  on  the  following  factors:  First, 
recent  FY  1992  State  recipient  data 
indicate  a  higher  number  of  recipients 
than  originally  estimated,  resulting  in  a 
lower  per  capita  cost  for  FY  1992.  Since 
FY  1993  estimates  are  based  in  part  on 
FY  1992  actual  cost  and  recipient  data, 
the  FY  1993  estimate  was  adjusted 
accordingly  to  reflect  the  lower  per 
capita  cost  in  FY  1992.  Second,  afl« 
fully  meeting  the  funding  requests  for 
FY  1993  matching  grants  to  voluntary 
agencies,  neerly  $9  million  in  additional 
funds  have  been  made  available  for  the 


RCA/RMA  program.  This  results  from  a 
lower  level  of  FY  1993  funding  needed 
for  the  matching  grant  program  than 
ori^nally  anticipated. 

The  Department  is  hopeful  that 
supplemental  funds  will  be  made 
available  before  August  1  to  enable 
continuation  of  an  8-month  RCA/RMA 
eligibilitv  period  for  the  remainder  of 
the  fiscal  year. 

Under  tne  Secretary's  authority,  the 
effective  date  of  the  final  rule  is  delayed 
until  August  1, 1993.  The  RCA  and 
RMA  eligibility  period  remains  at  the 
current  level  of  a  refugee's  first  8 
months  in  the  U.S.  until  August  1, 1993. 
EFFECTIVE  DATE:  Effective  May  25, 1993, 
the  effective  date  of  the  final  rule 
amending  45  CFR  part  400  published  at 
58  FR  16777  is  delayed  until  August  1. 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 

Dated:  May  6, 1993. 

Laumoce  ).  Love, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

Approved:  May  12, 1993. 

Donna  E  ShaUla, 

Secretary.  Department  of  Health  and  Human 
Services. 

(PR  Doc  93-12263  Filed  5-24-93;  8:45  am] 

BILLMQ  cow  41M-0t-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-305;  FCC  93-235] 

TV  Transmission  Standards 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  amends  its 
television  technical  standards  to 
provide  for  the  transmission  of  a  ghost- 
cancelling  reference  signal  and 
enhanced  closed-csptioning  service. 
This  action  is  necessary  to  respond  to 


respective  petitions  filed  by  the 
Electronic  Industries  Association  and 
the  American  Television  Systems 
Committee,  as  well  as  subsequent 
comments  filed  in  response  to  the 
Notice  of  Proposed  Rule  Making  In  this 
proceeding,  which  requested  the 
Commission  to  update  the  TV  technical 
rules  to  provide  for  new  services  made 
possible  by  advancements  in  television 
technology.  The  intended  effect  of  the 
action  is  to  significantly  improve  the 
I>erformance  and  versatility  of  television 
receivers. 

EFFECTIVE  DATE:  June  30.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  McNally,  Jr.,  Mass  Media 
Bureau,  Engineering  Policy  Branch, 
(202) 632-9660. 

SUPPl^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  92-305 
adopted  May  5, 1993.  and  released  on 
May  10. 1993.  The  complete  text  of  the 
Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  239, 1919  M  Street  NW.. 
Washington,  IX,  and  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M  Street 
NW,  Washington,  DC  20037. 

Synopsis  of  Report  and  Order 

1.  By  this  Report  and  Order,  the 
Commission  amends  §§  73.682  and 
73.699  of  its  rules  to  reserve  use  of  line 
19  of  the  vertical  blanking  interval  (VBI) 
for  the  optional  but  exclusive  use  of  a 
ghost-cancelling  reference  (GCR)  signal 
developed  by  the  North  American 
Phillips  Corporation.  Because  of  their 
complexity  and  reduced  need  of 
reference  availability  once 
implemented,  the  technical  standards 
relating  to  the  GCR  have  been  released 
in  OET  Bulletin  No.  68.  The  vertical 
interval  reference  (VIR)  signal  formerly 
permitted  on  line  19  may  be  relocated 
to  any  of  VBI  lines  10  through  16 
without  specific  Commission 
authorization,  provided  there  is  no 
degradation  in  picture  quality. 
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2.  The  new  rules  also  permit  the 
transmission  of  expanded  closed- 
captioning  and  other  types  of 
information  using  all  of  line  21,  field  2. 
of  the  VBI.  The  use  of  both  fields  of  line 
21  will  permit  the  transmission  of  two 
levels  of  captioning  (or  captioning  in 
two  different  languages)  plus  additional 
text  which  may  or  may  not  be  caption- 
related.  Non-caption-related  text 
services  are  generally  termed  "extended 
data  services"  (EDS)  and  are  secondary 
in  priority  to  captioning. 

3.  Without  exception,  the  comments 
filed  in  response  to  the  Notice  of 
Proposed  Rulemaking  (Notice).  58  FR 
3004  (January  7. 1993).  in  this 
proceeding  favored  either  or  both  of  the 
actions  described  above.  The  action 
being  taken  is  clearly  perceived  as  a 
considerable  enhancement  of  current 
television  service.  (While  the  circuitry 
required  to  take  advantage  of  these 
enhancements  is  not  available  on 
current  television  receivers,  it  is 
expected  to  be  available  in  the  near 
future.) 

4.  While  support  for  the  proposed  rule 
changes  was  unanimous,  several 
ancillary  issues  drew  considerable 
discussion.  For  example,  with  respect  to 
the  implementation  of  the  ghost- 
cancelling  reference  signal  on  line  19.  of 
the  VBI,  several  commenters  indicated 
ongoing  use  of  the  VIR  signal  for  picture 
color  quality  control  in  program 
delivery  links  and  therefore  requested 
that  the  Commission  permit  relocation 
of  the  VIR  currently  to  any  of  lines  10 
through  16  without  any  specific  request 
being  required  on  the  part  of  television 
station  Hcensees  (normally,  services 
authorized  on  lines  10  through  16 
require  the  Commission's  specific 
authorization).  This  request  is  granted, 
subject  to  the  condition  that  the 
relocation  of  the  VIR  result  in  no  visible 
degradation  of  the  television  picture. 

5.  With  respect  to  line  21.  the  Notice 
had  requested  comments  on  a  proposal 
by  the  National  Captioning  Institute 
(NQ)  that  priority  of  use  of  line  21  be 
formalized  through  the  adoption  of 
definitions  for  (in  order  of  descending 
priority)  "captions."  "text,"  and 
"extended  data  services."  While  NCI 
continued  to  support  such  a  policy,  the 
other  commenters  expressed  the 
opinion  that  the  proposed  definitions 
were  either  unnecessary,  ambiguous  or 
premature.  After  reviewing  the  current 
provisions  in  §  73.682(a)(22)  which 
relate  to  captioning  on  line  21.  the 
Commission  concluded  that  further 
emphasis  on  the  priorities  of  Une  21 
services  was  unnecessary.  Therefore,  the 
rules  were  adopted  as  proposed  except 
for  a  minor  editorial  change  suggested 


by  Caption  America  in  its  reply 
comments. 

6.  NCI  also  requested  that  the 
Commision  adopt  a  requirement  that  the 
provision  of  extended  data  services  not 
noticeably  affect  caption  "appear  time" 
(i.e..  the  difference  between  the  time 
words  are  spoken  in  the  program  and 
the  time  they  actually  appear  as 
captions).  Again,  however,  other 
commenters  opposed  the  proposal  as 
being  so  vague  as  to  be  meaningless, 
potentially  burdensome  to  broadcasters 
(who  could  be  required  to  remedy 
deficiencies  in  caption  appear  time 
introduced  at  the  time  of  program 
production)  and  unnecessary  in  view  of 
current  industry  practices  and  encoding 
equipment  design.  Accordingly,  the 
Commission  concurred  with  the 
majority  opinion  and  declined  to  adopt 
any  standard  relating  to  caption  "appear 
time." 

Final  Regulatory  Flexibility  Analysis 

7.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  the  following 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  of  the  expected  impact  on  small 
entities  of  the  proposals  suggested  in 
this  document.  The  Secretary  shall  send 
a  copy  of  this  Report  and  Order, 
including  the  FRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  94  Stat. 
1164.  5  U.S.C.  601  et  seq.  (1981). 

/.  Need  and  Purpose  of  This  Action 

This  action  is  intended  to  improve  the 
general  quality  of  television  service  by 
providing  for  enhanced  closed- 
captioning  service  and,  secondary  to 
that,  other  broadcast-related  information 
services  capable  of  depiction  in  an 
alpha-numeric  format.  Additionally,  the 
rules  permit  the  transmission  of  a 
special  ghost-cancelling  reference  signal 
that  when  used  with  TV  receivers 
having  the  proper  decoding  circuitry, 
could  eliminate  much,  if  not  all,  picture 
degradation  reception  of  reflected,  low 
amplitude  TV  signals. 

//.  /ssue  Raised  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

None. 
///.  Significant  Alternatives  Considered 

There  are  none. 
Ordering  Clause 

8.  Therefore,  /( is  ordered  That 
pursuant  to  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended,  that  part  73  of  the 


Commission's  Rules  and  Regulations  is 
amended  as  set  forth  below. 

9.  It  is  further  ordered  That  this 
proceeding  is  terminated. 

List  of  Sub|ect8  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Oonna  R.  Searcy, 
Secretary. 

Amendatory  Text 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  73.682  is  amended  by 
revising  paragraphs  (a)(21)(iv)  and 
(a)(22)(i)  to  read  as  follows: 

i  73.682    TV  transmission  standards. 

(a)*  •  • 

(21)*   *   ' 

(iv)  ^Regardless  of  other  provisions  of 
this  paragraph,  after  June  30. 1994,  Line 
19.  in  each  field,  may  be  used  only  for 
the  transmission  of  the  ghost-canceling 
reference  signal  described  in  OET 
Bulletin  No.  68.  which  is  available  from 
the  Commission's  Office  of  Engineering 
and  Technology.  Technical  Standards 
Branch.  2025  M  Street  NW.  Washington, 
DC  20554.  Notwithstanding  tlie 
modulation  limits  contained  in 
paragraph  (a)(23)(i)  of  this  section,  the 
vertical  interval  reference  signal 
formerly  permitted  on  Line  19  and 
described  in  Figure  16  of  §  73.699,  may 
be  transmitted  on  any  of  lines  10 
through  16  without  specific 
Commission  authorization,  subject  to 
the  conditions  contained  in  paragraphs 
(a)(21)(ii)  and  (a)(22)(ii)  of  this  section. 

(22)(i)  Line  21,  in  each  field,  may  be 
used  for  the  transmission  of  a  program- 
related  data  signal  which,  when 
decoded,  provides  a  visual  depiction  of 
information  simultaneously  being 
presented  on  the  aural  channel 
(captions).  Such  data  signal  shall 
confor.Ti  to  the  format  described  in 
Figure  16  of  §  73.699  and  may  be 
transmitted  during  all  periods  of  regular 
operation.  On  a  space  available  basis, 
line  21  field  2  may  also  be  used  for  text- 
n\pde  data  and  extended  data  service 
information. 

Note:  The  signals  on  Fields  1  and  2  shall 
be  distinct  data  streams,  for  example,  to 
supply  captions  in  diH^srent  languages  or  at 
di^erent  reading  levels. 

(A)  A  decoder  test  signal  consisting  of 
data  representing  a  repeated  series  of 
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Blphanumeric  cboracten  may  be 
transmitted  at  times  when  no  program- 
related  data  is  being  transmitted. 

(B)  The  data  signal  shall  be  coded 
using  a  non-retum-to-zero  (NRZ)  fonnat 
and  shall  employ  standard  ASCII  7  bit 
plus  pwity  character  codes. 

NstK  For  more  infonnation  on  data  lormats  and  spedOc  data  packets,  tae  EIA-608,  "Line  21  Data  Servicaa  for  NTSC,"  available 
bam  the  Electronics  Industries  Association. 

§73.699    [Amended] 

3.  Section  73.699  is  amended  by  revising  Figure  17  to  read  as  follows: 
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BIUMO  COOE  tna-oi-M 

47  CFR  Part  80 
[DA  93-550] 

Temporary  Waiver  of  the  Maritime 
Service  Rules  (Part  80)  to  Permit  the 
Use  of  Marine  VHP  Channel  77  for 
ShIp-to-Coast  Operations 

agency:  Federal  Communications 

Conmiission. 

ACTION:  Final  rule;  temporary  waiver. 

SUMMARY:  This  Order  grants  a  temporary 
waiver  to  the  ports  of  Texas  dty,  and 
Galveston,  Texas,  to  permit  the  use  of 
Marine  VHF  Channel  77  by  Une 
handlers,  port  authorities,  and  shoreside 


facility  operators  for  communications 
with  ships  arriving  at  berthing  facilities 
in  these  cities.  This  waiver  is  efl'ective 
on  the  date  adopted,  pending  the 
Commission's  final  action  in  PR  Docket 
92-257,  which  will  determine  whether 
the  conditions  of  this  waiver  should  be 
adopted  on  a  nationwide  basis. 

EFFECTIVE  DATE:  May  11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  R.  Dillon,  Aviation  and  Marine 
Branch,  Private  Radio  Bureau,  (202) 
632-7175. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  May  11, 1993;  Released  May  18, 

1993 
By  the  Chief,  Private  Radio  Bureau 


1.  The  United  States  Coast  Guard 
(USCG),  Captain  of  the  Port  of 
Galveston,  Texas  has  requested  a  waiver 
of  part  80  of  the  Commission's  Rules,  47 
Chk  part  80,  to  permit  the  use  of  marine 
VHF  channel  77  for  ship-to-coast 
operations  in  the  ports  of  Texas  City  and 
Galveston,  Texas.*  Marine  VHF  channel 
77  is  allocated  solely  for  intership 
communications.'  The  Commander  of 
the  Eighth  Coast  Guard  District  in  New 
Orleans,  Louisiana,  the  Galveston -Texas 
City  Pilots,  the  Texas  City  Terminal 
Railway  Company,  Texas  A&M 
University  at  Galveston,  College  of 


'  See  lenat  from  Captain  Richard  E.  Ford.  United 
Stalat  Coast  Guard.  Captaio  of  the  Port.  Galveiton. 
Texas,  to  Chief.  Aviation  and  Marine  Branch  (May 
6.  19«3). 

'  See  Section  60.373(f]  of  the  Commluion't  Rules. 
47  CFV.  80.373(0. 
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Ceosciences  and  Maritime  Studies,  and 
the  Houston/Galveston  Navigation 
Safety  Advisory  Committee,  all  support 
expanding  the  authorized  use  of 
channel  77  to  permit  ship-to-coast 
operation.*  The  Coast  Guard  asks  that 
linehandlers.  port  authorities,  and 
shoreside  facility  operators  be  permitted 
to  use  channel  77  for  communications 
with  ships  arriving  at  berthing  facilities 
in  these  cities. 

2.  We  believe  that  this  request  has 
merit.  Marine  VHF  channel  77  is  used 
for  docking  operations  involving  large 
ships,  tugboats,  and  personnel  on  the 
dock,  acting  cooperatively  to  ensure  a 
safe  operation.*  Presently,  at  least  two 


'Sm  ietten  from  C  B.  N«wlin.  Chiaf.  Operations 
DivUioo.  Ei^th  Coast  Guard  District,  to  Chief, 
Aviation  and  Marine  Branch,  (April  23. 1993):  from 
Captain ).  R  Smith.  Galveston-Taxas  City  Pilots,  to 
Chief.  Aviation  and  Marine  Branch  (November  2, 
1992):  from  K-L.  DeMaet,  President,  Texas  City 
Terminal  Railway  Company,  to  Chief,  Aviation  and 
Marine  Branch  (April  29. 1993):  from  Captain 
Stephen  F.  Ford,  Texas  AAM  University  at 
Galvestoo.  Collate  of  Ceosciences  k  Maritime 
Studie*.  to  Executive  Secretary.  Navigation  Safety 
Advisory  Courfc!  (January  27, 1993):  from  Ted 
Thoriussen.  Chairman,  HoustonyC^veston 
Navigation  Safety  Advisory  Committee,  to  Chief. 
Aviation  and  Marine  Branch  (February  16,  1993). 

*  The  arrival  and  departure  of  large  ships  from  the 
ports  of  Galveston  and  Texas  City,  Texas  are 


separate  marine  channels  must  be  used 
|o  coordinate  the  docking  operation. 
One  channel  for  intership 
commimications  between  the  pilot  and 
tugboats,  and  one  channel  for  ship-to- 
shore  communication  with,  for  example, 
line  handlers.  The  Coast  Guard  states 
that  permitting  the  shared  use  of 
Channel  77  will  promote  safe.and 
timely  movement  of  vessels  arriving  or 
departing  the  ports  of  Galveston  and 
Texas  City.  We  believe  that  making  one 
channel  available  for  common  use 
during  docking  operations  nation-wide 
could  improve  safety  during  docking 
operations.  Therefore,  we  will  review 
the  implementation  of  this  temporary 
waiver  in  the  Galveston  area  to 
determine  whether  a  rule  making  for  a 
nation-wide  application  is  warranted.' 

3.  This  Order  will  provide  a 
temporary  waiver  of  §  80.373(f)  of  the 
Commission's  Rules.  47  CFR  80.373(f). 


controlled  by  pilots  who  are  familiar  with  local 
conditions  and  board  such  ships  at  the  entry  point 
to  the  port 

■  We  have  included  the  letters  received  in  support 
to  this  waiver  request  as  comments  to  the  Notice  of 
Proposed  Rule  Making  and  Notice  of  Inquiry  on  the 
Amendment  of  the  Commission's  Rules  Concerning 
Maritime  Communications,  PR  Docket  No.  92-257, 
7  FCC  Red  7663  (1992). 


to  permit  ship-to-shore  operation  on 
marine  VHF  channel  77. 156.875  MHz. 
Operation  under  the  terms  of  this 
waiver  is  restricted  to  the  ports  of 
Galveston  and  Texas  City.  Texas,  and  is 
limited  to  communications  involving 
the  safe  and  expeditious  docking  of 
ships  in  those  ports.  All  other 
conditions  for  the  use  of  channel  77 
remain  the  same. 

4.  It  is  therefore  ordered,  pursuant  to 
the  authority  contained  in  Sections 
0.331  and  1.3  of  the  Commission's 
Rules,  47  CFR  0.331  and  1.3.  that 
Section  80.373(f)  of  the  Commission's 
Rules.  47  CFR  80.373(f)  is  waived  to  the 
extent  that  marine  VHF  channel  77  may 
be  used  for  ship-to-shore 
communications  in  the  ports  of 
Galveston  and  Texas  City.  Texas.  This 
Order  is  effective  on  the  date  adopted, 
pending  the  Commission's  final  action 
in  PR  Docket  92-257,  and  may  be 
terminated  at  any  time  without  hearing 
if.  in  the  Commission's  discretion,  the 
need  for  such  action  arises. 
Federal  Communications  Commission. 
Ralph  A.  HaUer. 
Chief,  Private  Radio  Bureau. 
[FR  Doc.  93-12305  Filed  5-24-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  52 
(Docket  No.  FV-91-329J 

United  States  Standards  for  Grades  of 
Frozen  Cauliflower;  Reopening  and 
Extension  of  Comment  Period  on 
Proposed  Rule 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Reopening  and  extension  of  the 
comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  time  period  for  filing  comments  is 
reopened  and  extended  on  the  proposed 
rule  published  in  the  January  11. 1993. 
issue  of  the  Federal  Register  for  U.S. 
Standards  for  Grades  of  Frozen 
Cauliflower. 

DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  December 
31, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  duplicate  to  the  Office 
of  the  Branch  Chief,  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  room  0709,  South  Building. 
Washington,  DC  20090-6456.  Such 
comments  should  reference  the  docket 
number  and  the  date  and  page  numbers 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  above  office  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Handle  A.  Macon,  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  P.O.  Box 
96456,  room  0709,  South  Building, 
Washington,  DC  20090-6456. 
Telephone:  (202)  720-6247. 
SUPPt^MENTARY  INFORMATION:  On 
January  11. 1993.  the  Agricultural 
Marketing  Service  published  a  proposal 


to  revise  the  current  voluntary  U.S. 
Standards  for  Grades  of  Frozen 
Cauliflower  issued  under  the 
Agriculture  Marketing  Act  of  1946  (7 
U.S.C.  1621  et.  seq.)  in  the  Federal 
Register  (58  FR  3816).  Comments  were 
to  be  postmarked  or  courier  dated  on  or 
before  March  12,  1993.  The  proposal 
includes  bringing  the  standards  in  line 
with  current  marketing  practices  and 
innovations  in  processing  techniques; 
providing  for  the  "individual  attributes" 
procedure  for  product  grading  with 
sample  sizes,  acceptable  quality  levels 
(AQL's),  tolerances  and  acceptance 
numbers  (number  of  allowable  defects) 
being  published  in  the  standards; 
replacing  dual  grade  nomenclature  with 
single  letter  grade  designations,  such  as 
"U.S.  Grade  A"  or  "U.S.  Fancy,"  with 
"U.S.  Grade  A;"  and  providing  a 
uniform  format  consistent  with  other 
recently  revised  U.S.  grade  standards  by 
adopting  definitions  for  terms  and 
replacing  textual  descriptions  with  easy- 
to-read  tables.  The  proposed  rule  also 
includes  conforming  and  editorial 
changes.  Prior  to  the  end  of  the  60  day 
comment  period,  the  American  Frozen 
Food  Institute  (AFFI)  asked  that  the 
comment  period  be  extended  through 
the  upcoming  growing  season  to  allow 
AFFI  members  the  opportunity  to  "test" 
the  proposal  and  to  offer  comments 
based  on  actual  experience.  Reopening 
and  extending  the  comment  period  will 
provide  interested  persons  more  time  to 
review  the  proposed  rule  and  submit 
written  views  and  information  pertinent 
to  the  proposed  changes. 

Accordingly,  the  comment  period  is 
reopened  and  extended  to  December  31. 
1993. 

Dated:  May  19, 1993. 
L.P.  Massaro, 

Acting  Administrator. 

IFR  Doc.  93-12282  Filed  5-24-93;  8:45  am) 

BILUNG  CODE  3410-02-M 


Food  and  Nutrition  Service 

7  CFR  Parts  250  and  252 

Donation  of  Food  for  Use  in  the  United 
States,  its  Territories  and  Possessions 
and  Areas  Under  its  Jurisdiction; 
National  Commodity  Processing 
Program 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  Food  Distribution  Program 
regulations  to  strengthen  provisions 
concerning  the  processing  of  donated 
food  and  to  increase  uniformity  between 
provisions  governing  State  processing 
activities  (7  CFR  part  250)  and  those 
governing  the  National  Commodity 
Processing  (NCP)  Program  (7  CFR  pari 
252).  The  changes  incorporated  in  this 
proposed  regulation  reflect  the  results  of 
a  national  meeting  held  to  discuss 
potential  improvements  to  the 
regulations.  It  also  incorporates 
recommendations  presented  at  the 
Paperwork  Reduction  Task  Force 
meeting  designed  to  reduce  the 
paperwork  burden  associated  with  the 
administration  of  the  processing 
program. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  received  or 
postmarked  before  July  26, 1993. 
ADDRESSES:  Comments  should  be  sent 
to:  Beverly  King.  Chief.  Commodity 
Processing  Branch,  Food  Distribution 
Division,  Food  and  Nutrition  Service. 
U.S.  Department  of  Agriculture, 
Alexandria,  Virginia  22302.  Comments 
in  response  to  these  rules  may  be 
inspected  at  3101  Park  Center  Drive, 
room  506,  Alexandria.  Virginia,  during 
normal  business  hours  (8:30  a.m.  to  5 
p.m.),  Mondays  through  Fridays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  King,  Chief.  Commodity 
Processing  Branch  at  (703)  305-2888. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  not  been 
classified  "major"  because  it  does  not 
meet  any  of  the  three  criteria  identified 
under  the  Executive  Order.  Compliance 
with  the  provisions  in  this  proposed 
rule  will  not  have  an  annual  effect  on 
the  economy  of  more  than  $100  million 
or  more,  nor  will  it  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions.  This 
action  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.  based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 
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This  action  has  been  reviewed  with 
ifgard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Andrew  P.  Homsby,  Jr., 
Acting  Administrator  of  the  Food  and 
Nutrition  Service  (FNS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Information  Collection 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  chapter  35).  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shown 


below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed. 

Title:  Technical  Amendments  to  the 
State  Processing  and  National 
Commodity  Processing  Programs. 

Description:  Recommendations  made 
by  the  Paperwork  Reduction  Task  Force 
in  August  1990  and  subsequently 
incorporated  into  USDA's  1990  Report 
to  Congress  were  included  in  this 
proposed  regulation.  As  a  result,  the 
reporting  and  recordkeeping  burden 
hours  associated  with  four  program 
areas  will  be  reduced  under  this 
proposal.  The  reporting  and 


recordkeeping  requirements  identified 
below  have  been  submitted  to  OMB  for 
approval  and  are  not  effective  until  such 
approval  is  obtained.  The  new 
information  collection  requirements 
will  not  become  effective  until  OMB  has 
assigned  a  control  number. 

The  OMB  control  numbers  assigned  to 
the  existing  recordkeeping  and  reporting 
requirements  for  part  250  were 
approved  by  OMB  under  control 
number  0584-0007  and  under  control 
number  0584-0325  for  part  252. 

Description  of  Respondents:  State 
distributing  agencies,  school  food 
authorities,  and  commercial  food 
processors. 


State  Processing  Program  Description  of  Respondent's  Estimated  Annual  Reporting  and  Recordkeeping 

Burdens 


Section  7  CFR  part 


Annual  No. 
respondents 


Annual  fre- 
quency re- 
sponse 


Average 

burden  per 
hours 


Annual  bur- 
den 


7  CFR  250.30(C) 

Previous 

Proposed  

7  CFR  250.30(1) 

Prevkxjs 

Proposed  

7  CFR  250.30(m) 

Previous 

Proposed  

7  CFR  250.30(n)(4) 

Previous 

Proposed  


500 
166 

57 
19 

500 
500 

500 
0 


1 
1 

12 
12 

12 
9 

1 

0 


2 
2 

2 
2 

1.33 
1 

1 

0 


1,000 
332 

1,368 
456 

8,000 
4.500 

500 
0 


Total  Previous  Burden  Hours:  10.868;  Total  Proposed  Burden  Hours:  5,288;  Total  Difference:  -5,580. 


These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.550  and  are  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015.  subpart  V  and 
final  rule-related  notices  published  at  48 
FR  29114.  June  24, 1983  and  49  FR 
22676.  May  31. 1984). 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  This  includes  any 
administrative  procedures  provided  by 


State  or  local  governments.  For  disputes 
involving  procurements  by  Stale 
agencies  and  sponsors,  this  includes  any 
administrative  appeal  procedures  to  the 
extent  required  by  7  CFR  parts  3015  or 
3016. 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  impo.sed  by  those 
regulations.  This  principle  was 
articulated  in  the  President's  January  28, 
1992  memorandum  to  agency  heads, 
and  in  Executive  Orders  12291  and 
12498.  The  Department  applies  this 
principle  to  the  full  extent  possible, 
consistent  with  law. 


The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  fi-om  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  fi-om  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  ef^cient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  notice. 

Background 

Section  250.30  of  the  current  Food 
Distribution  Program  regulations  sets 
/orth  the  terms  and  conditions  under 
which  distributing  agencies, 
subdistributing  agencies,  and  recipient 
agencies  may  enter  into  contracts  with 
commercial  firms  for  processing 
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donated  foods  and  prescribes  the 
minimum  requirements  to  be  included 
in  such  contracts.  Part  252  sets  forth  the 
terms  and  conditions  under  which  FNS 
and  commercial  firms  may  enter  into 
contracts  for  the  processing  and 
distribution  of  designated  donated  foods 
to  eligible  recipient  agencies. 

Discussion  of  Proposed  Rule 

On  October  27. 1989,  FNS  published 
a  notice  in  the  Federal  Register  (54  FR 
43840)  announcing  a  meeting  to  discuss 
proposed  changes  to  the  State 
processing  program  regulations.  The 
purpose  of  the  meeting  was  to  give  the 
U.S.  Department  of  Agriculture  (USDA) 
the  opportunity  to  discuss  the  State 
processing  program  regulations  with 
State,  local  and  industry 
representative?,  as  well  as  the  general 
public,  prior  to  formulating  proposed 
regulations  to  amend  the  current  State 
processing  regulations  found  at  7  CFR 
250.30.  The  meeting  was  held  on 
December  13, 1989.  Topics  discussed 
during  the  meeting  included:  (1)  Time 
frames  for  processors  to  pay  refunds  to 
recipient  agencies;  (2)  Current 
regulations  that  require  distributors  to 
state  the  amount  of  the  discount  or 
refund  due  on  sales  invoices  to  recipient 
agencies;  (3)  Current  regulations  that 
define  a  food  service  management 
company:  (4)  Fee-for-service  processing 
policy;  (5)  State/Federal  processing 
agreement  renewal;  (6)  Use  of 
alternative  value  pass-through  systems; 
and  (7)  Policy  regarding  substitution  of 
commercially  purchased  food  for 
donated  foods.  Thirty-nine  people 
attended  the  meeting.  Attendees  present 
represented  industry,  certified  public 
accountants,  distributing  agencies, 
national  associations  which  work 
closely  with  the  Food  Distribution 
Programs,  and  representatives  from  the 
Department's  Agricultural  Marketing 
Service  and  the  Food  Safety  Inspection 
Service.  In  addition,  for  those  who  were 
unable  to  attend  the  meeting,  as  well  as 
those  who  attended  the  meeting,  FNS 
agreed  to  accept  written  comments 
provided  they  were  sent  within  30  days 
after  the  meeting.  Twenty-three  written 
comments  were  received. 

Subsequent  to  the  December  1989 
meeting,  the  Department  published  a 
notice  in  the  Federal  Register  (55  FR 
11033)  on  April  9.  1990.  soliciting  ideas 
and  suggestions  to  decrease  paperwork 
in  the  Child  Nutrition  Programs.  This 
notice  was  published  in  accordance 
with  section  19  of  the  National  School 
Lunch  Act  (42  U.S.C.  1769a).  as  added 
by  section  108  of  the  Child  Nutrition 
and  WIC  Reauthorization  Act  of  1989 
(Pub.  L.  101-147),  which  directed  the 
Secretary  to  reduce  the  paperwork  of 


State  and  local  education  agencies, 
schools,  and  other  agencies 
participating  the  nutrition  programs 
assisted  under  the  National  School 
Lunch  Act  and  the  Child  Nutrition  Act 
of  1966.  Comments  and  suggestions  for 
reducing  the  paperwork  burden 
associated  with  these  various  programs 
were  received  and  reviewed  in 
preparation  for  the  Paperwork 
Reduction  Task  Force  meeting  held  in 
August  1990.  Topics  discussed  at  the 
meeting  relating  to  the  processing  of 
donated  food  included:  (1) 
Simplification  of  procedures  for 
tracking  commodities  used  in 
processing  activities;  (2)  Review  of  the 
requirements  for  quarterly  processing 
activity  reports  and  the  elimination  of 
the  requirement  to  submit  annual 
reconciliation  reports;  (3)  Elimination  of 
the  requirement  that  processors  submit 
a  list  of  all  contracting  agencies  with 
each  monthly  performance  report;  (4) 
Expansion  of  statewide  processing 
agreements  and  agreement  renewal;  (5) 
Review  of  the  requirement  for  multiple 
copies  of  refund  applications;  (6) 
Reduction  in  the  number  of  processor 
performance  reports;  (7)  Review  of  the 
current  6-month  inventory  limitation; 
and  (8)  Standardization  of  end  product 
data  schedules  for  all  processing 
agreements.  The  Task  Force,  composed 
of  representatives  of  State  and  local 
administrators  of  the  programs 
authorized  under  the  National  School 
Lunch  Act  and  Child  Nutrition  Act  of 
1966,  formulated  suggested 
recommendations  for  each  of  the  above 
topics.  These  recommendations  were 
incorporated  in  the  Department's  1990 
Report  to  Congress. 

This  proposed  rule  addresses  each 
topic  discussed  during  the  December 
1989  meeting  arid  the  deliberations  of 
the  Paperwork  Reduction  Task  Force  as 
they  relate  to  processing  of  donated 
foods.  Because  the  State  processing  and 
NCP  Programs  are  similar  in  certain 
areas  of  program  operations,  some  of  the 
concerns  raised  relative  to  §  250.30  also 
apply  to  part  252.  Therefore,  in  order  to 
ensure  consistency  between  the  two 
programs,  the  Department  is  proposing 
to  make  the  appropriate  revisions  to  part 
252. 

Food  Service  Management  Companies 

Under  §  250.3  of  the  current 
regulations,  a  "Food  service 
management  company"  is  defined  as  a 
commercial  enterprise  or  a  nonprofit 
organization  which  is  or  may  be 
contracted  with  by  a  recipient  agency  to 
manage  any  aspect  of  its  food  service. 
Under  this  same  section,  a  "Processor" 
is  defined  as  a  commercial  facility,  other 
than  a  food  service  management 


company,  which  processes  donated 
foods.  Under  the  current  regulations  in 
§  250.30(a),  food  service  management 
companies  are  exempt  from  the 
requirements  of  the  processing 
regulations. 

It  has  come  to  the  Department's 
attention  that  some  food  service 
management  companies  have  opened 
centralized  kitchen  facilities  which 
accommodate  the  production  of  end 
products  on  a  mass  scale.  These 
companies  are  capable  of  producing 
commercial  quality  products  that  can  be 
used  in  many  of  the  food  service 
operations  they  manage.  The  facilities 
used  to  prepare  commodities  and  other 
food  items  are  capable  of  producing  a 
wide  range  of  products  and  are  similar 
to  plants  used  by  commercial  food 
processors.  Additionally,  the 
Department  has  become  aware  that 
several  processors  have  entered  into 
agreements  with  school  food  authorities 
to  handle  certain  management  aspects  of 
their  lunch  programs  (e.g.  meal  counts, 
food  ordering,  State  reporting,  etc.)  in 
order  to  be  exempt  from  the 
requirements  of  the  processing 
regulations. 

The  original  intent  of  the  exclusion 
for  food  service  management  companies 
from  the  processing  regulations  was  due 
to  the  belief  that  the  food  service 
management  companies  would  produce 
meals  on-site  and  serve  them  just  as  a 
school  food  authority  would  do.  In  fad. 
in  proposing  the  exclusion  of  food 
service  management  companies  from 
the  definition  of  processor,  the 
Department  specifically  stated  in  the 
preamble  that  the  processing  provisions 
would  be  applicable  to  vendors  of 
prepared  meals  containing  donated 
foods.  45  FR  42303  (June  24.  1980). 

At  the  December  1989  meeting, 
removal  of  the  blanket  exception  for 
food  service  management  companies 
from  the  processing  provisions  of  part 
250  was  discussed.  Several  similar 
issues  discussed  at  the  meeting  that 
would  assist  in  distinguishing  between 
food  service  management  companies 
and  processors  and  bring  requirements 
up-to-date  included:  (1)  On-site 
preparation  of  meals  versus  preparation 
at  an  off-site  facility;  (2)  how  to  handle 
situations  in  which  there  are  central 
production  facilities  (especially  if  a  food 
service  management  company  prepares 
meals  for  several  school  food  authorities 
from  the  same  location  but  under 
separate  contracts);  (3)  what  steps 
should  be  taken  to  strengthen  the 
accountability  for  donated  food  turned 
over  to  food  service  management 
companies;  and  (4)  how  to  handle 
situations  in  which  one  school  food 
authority  prepares  meals  for  another 
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school  food  authority  or  takes  on 
catering  functions  for  other  types  of 
recipient  agencies  (Nutrition  Program 
for  the  Elderly,  child  care  centers, 
charitable  institutions,  etc.). 

Ten  written  comments  were  received 
regarding  food  service  management 
companies.  Several  commenters  stated 
that  food  service  management 
companies  with  off-site  preparation 
facilities  should  be  subject  to  the 
processing  regulations.  One  commenter 
stated  that  the  definition  of  food  service 
management  company  should  be 
limited  to  those  enterprises  that  prepare 
meals  on-site  for  the  school  food 
authority  which  they  are  serving.  If 
commodities  are  taken  off-site  or 
included  in  another  school  food 
authority's  products,  the  commenter 
said  the  food  service  management 
company  should  fall  under  the 
processing  regulations.  Another 
commenter  stated  that  a  food  service 
management  company  which  is  cooking 
in  a  facility  and  delivering  meals  to 
various  school  food  authorities  should 
be  required  to  have  an  acceptance 
service  grader  on  hand  when  handling 
meat  or  poultry.  One  commenter  stated 
that  criteria  should  be  established  to 
provide  appropriate,  yet  cost  effective, 
accountability  for  donated  foods  used  to 
prepare  meals  by  food  service 
management  companies. 

The  Department  believes  that  the 
problems  discussed  above  can  be 
alleviated  by  applying  the  provisions  of 
part  250  to  commercial  food  service 
management  companies  if  such  entities 
prepare  products  or  meals  containing 
donated  food  for  more  than  one 
recipient  agency  under  more  than  one 
contract  in  the  same  facility  or  prepare 
products  or  meals  for  any  one  recipient 
agency  off-site.  In  this  context,  on-site 
means  that  meals  or  products  prepared 
by  a  recipient  agency  are  served  within 
that  recipient  agency,  even  though 
preparation  and  service  may  occur  at 
different  locations.  For  example,  meals 
prepared  and  served  at  different 
locations  within  a  school  food  authority 
are  considered  prepared  on-site,  but 
meals  prepared  at  a  facility  in  one 
school  food  authority  and  served  at  a 
location  in  another  school  food 
authority  are  considered  prepared  off- 
site. 

The  situation  in  which  one  school 
food  authority  prepares  meals  for 
another  school  food  authority  presents  a 
special  concern  since  nonprofit 
recipient  agencies  which  provide  meals 
to  other  nonprofit  recipient  agencies  are 
food  service  management  companies  by 
definition  in  §  250.3  of  the  current  State 
processing  regulations,  and  are 
therefore,  exempt  from  the  requirements 


of  the  processing  regulations.  However, 
the  Department  believes  that  where  a 
nonprofit  recipient  agency  prepares 
products  or  meals  containing  donated 
foods  for  more  than  one  recipient 
agency  under  more  than  one  contract  in 
the  same  facility  or  prepares  products  or 
meals  for  any  one  recipient  agency  off- 
site,  that  recipient  agency  is  operating  as 
a  commercial  food  service  management 
company  and  must  comply  with  the 
provisions  of  part  230. 

The  §  250.3  definition  of  "Processor" 
and  §  250.30(a]  of  this  proposed  rule 
would  be  revised  to  remove  the  blanket 
exception  from  the  processing 
regulations  for  commercial  food  service 
management  companies.  Additionally, 
under  the  proposed  rule,  the  processor 
definition  in  S  250.3  would  be  revised  to 
exempt  any  commercial  enterprises 
which  handle,  prepare  and/or  serve 
products  or  meals  containing  donated 
foods  on-site  solely  for  the  individual 
recipient  agency  under  contract. 

Fee-For-Service 

Section  250.30(c){4)(iii)  of  the  current 
regulations  requires  processing 
contracts  to  include  the  contract  value 
of  donated  food  and.  where  processing 
is  to  be  performed  only  on  a  fee-for- 
service  basis,  the  processing  fee  to  the 
contracting  agency  for  a  specified 
number,  wei^t  or  measure  of  the  end 
products  to  be  delivered. 

The  processing  of  meat  and  poultry, 
which  are  nonsubstitutable 
commodities,  have  traditionally  been 
done  under  fee-for-service 
arrangements.  Under  a  typical  fee-for- 
service  arrangement,  a  price  by  pound 
or  by  case  representing  a  processor's 
cost  of  ingredients  (other  than  the 
donated  food),  labor,  packaging, 
overhead,  and  other  costs  incurred  in 
the  conversion  of  the  donated  food  into 
the  end  product  is  established.  A 
discount  or  refund  per  case  is  not 
established;  consequently,  there  is  not  a 
credit  for  the  value  of  the  donated  food 
in  the  end  product.  The  net  price  is 
based  on  a  charge  per  pound  or  per  case 
for  processed  finished  product. 

Under  §  250.30(c){4)(viii}(D)(2)  of  the 
current  State  processing  regulations, 
processors  are  responsible  for  returning 
the  market  value  of  any  by-products 
which  results  from  processing  meat  and 
poultry.  Some  processors  in  the  past 
claimed  to  have  lowered  the  fee-for- 
service  price  by  the  value  of  the  by- 
products remaining  after  further 
processing.  It  was  difficult  to  prove  that 
the  value  of  the  by-products  was 
actually  passed  on  to  the  contracting 
agencies  since  no  specific  value  was 
assigned  to  the  by-products  in  the 
contract.  To  eliminate  this  problem,  the 


Department  proposes  to  revise 
§  250.30(c)(4)(viii)(D)  to  clarify  that  the 
processing  contract  must  require 
processors  who  wish  to  give  credit  for 
by-products  via  a  reduction  in  the  fee- 
for-service  price  to  specifically  identify 
in  the  contract  the  specific  dollar  value 
amount  refiected  in  the  lowered  price. 

FNS  has  concerns  over  the  need  for 
greater  accountability  in  the  sales  of  end 
products  processed  under  fee-for-service 
arrangements,  especially  when  the  end 
products  are  sold  to  recipient  agencies 
through  distributors.  The  focus  of  the 
concern  is  that  accountability  for 
donated  food  is  difficult  to  track  once 
the  product  is  sold  to  a  recipient  agency 
through  distributors  at  the  fee-for- 
service  price.  Since  the  majority  of  end 
products  produced  under  fee-for-service 
agreements  contain  meat  or  poultry, 
care  must  be  taken  to  ensure  that  end 
products  are  sold  only  to  recipient 
agencies  eligible  to  receive  these 
commodities  since  the  value  of  the  meat 
or  poultry  must  be  credited  against  the 
appropriate  recipient  agency's 
statutorily  required  level  of  commodity 
assistance. 

At  the  December  1989  meeting,  it  was 
proposed  that  FNS  could  incorporate 
special  procedures  for  billing  fee-for- 
service  end  products  into  the 
regulations.  It  was  discussed  that  end 
products  produced  under  fee-for-service 
contracts  could  be  delivered  and 
invoiced  to  recipient  agencies  in  any  of 
the  following  ways:  (1)  The  processor 
can  deliver  end  products  directly  to  the 
recipient  agency  and  bill  for  the  agreed 
upon  fee-for-service  plus  delivery  costs 
or  (2)  deliveries  of  fee-for-service  end 
products  by  distributors  can  be  billed  in 
one  of  two  ways:  (a)  A  dual  billing 
system  through  which  the  recipient 
agency  is  billed  by  the  processor  for  the 
fee-for-service  and  the  distributor  bills 
for  the  storage  and  delivery  of  end 
products  or  (b)  a  system  through  which 
the  processor  bills  separately  for  the  fee- 
for-service  and  the  distributor's  storage 
and  delivery  charges. 

At  the  December  1989  meeting,  it  was 
further  discussed  that  where  end 
products  are  sold  to  recipient  agencies 
through  distributors,  fee-for-service 
arrangements  be  limited  to  end  products 
containing  only  meat  or  poultry.  Also, 
the  question  of  how  to  handle  sales  of 
end  products  produced  from  both 
substitutable  donated  foods  and  meat  or 
poultr>'  in  the  fee-for-service  context 
was  raited.  FNS  received  five  written 
comme:.ts  on  these  issues.  Three 
commwiters  recommended  that  the 
procedures  discussed  at  the  meeting  for 
billing  fee-for-service  end  products  be 
incorporated  into  the  regulations.  Two 
commenters  also  believed  that  fee-for- 
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service  processing  should  be  limited  to 
meat  and  poultry  processing. 

Under  tnis  proposed  rule,  FNS 
proposes  to  define  fee-for-service  and 
delete  the  obsolete  definition  of 
processing  fee  in  §  250.3  of  this  part, 
reorganize  §§  250.30  (d)  and  (e)  to 
clarify  refund,  discount,  hybrid,  and 
alternative  value  pass-through  systems, 
and  incorporate  the  aforementioned 
procedures  for  billing  fee-for-service 
end  products  in  §§  250.30  (d)(2)  and 
{e)(l)(iv)  of  this  part.  Further.  FNS  is 
proposing  in  §  250.30(e)(3)  to  prohibit 
end  products  containing  meat  or  poultry 
together  with  any  other  donated  food 
from  being  delivered  and  sold  to 
recipient  agencies  through  distributors 
under  a  fee-for-service  contract.  Thus, 
where  end  products  contain  meat  or 
poultry  together  with  othiar  donated 
food,  such  end  products  must  be 
delivered  and  sold  to  recipient  agencies 
through  distributors  under  a  refund, 
hybrid,  or  alternative  value  pass- 
through  system  approved  by  FNS. 
However,  end  products  containing  meat 
or  poultry  and  additional  ingredients 
which  are  not  donated  foods,  may  be 
sold  to  recipient  agencies  through 
distributors  under  fee-for-service 
contracts.  Also,  end  products  containing 
meat  or  poultry  togedier  with  other 
donated  food  sold  directly  to  recipient 
agencies  by  the  processor  may  be  sold 
under  fee-for-service  contracts. 
While  FNS  beUeves  the  above 
proposed  rule  Hmiting  fee-for-service 
contracts  to  end  products  delivered  and 
sold  to  recipient  agencies  through  a 
distributor  containing  no  donated  food 
except  meat  or  poultry  facilitates 
improved  accountability,  FNS  has 
concerns  that  the  propc^ed  rule  may  be 
problematic  for  specific  tyf>es  of  end 
products  which  contain  primarily  meat 
or  poultry  together  with  only  a  small 
amount  of  a  donated  food  such  as  flour, 
e.g.  batter-breaded  chicken  nuggets. 
Under  the  current  regulations.  Uiis  type 
of  product  may  be  produced  under  a 
fee-for-service  contract.  Under  this 
proposed  rule,  where  delivered  and  sold 
to  a  recipient  agency  through  a 
distributor,  this  product  would  have  to 
be  processed  under  a  value  pass-through 
system  contract  which  would 
specifically  identify  a  contract  value  for 
the  chicken  and  for  the  flour  used  to 
manufacture  the  product. 

FNS  believes  products  such  as 
breaded  chicken  nuggets  or  patties  may 
be  distinguishable  from  a  product  such 
as  pizza  which  also  may  contain  meat 
and  other  donated  food  such  as  flour 
and  cheese.  Unlike  the  chicken  nugget 
example,  where  the  amount  of  poultry 
is  significant,.the  amount  of  meat  in  a 
pizza  is  small  and  a  contract  value  of 


donated  food  is  typically  assigned  to  it. 
FNS  desires  comments  regarding  the 
impact  the  proposed  rule  will  have  on 
the  sale  of  any  products  manufactured 
using  a  combination  of  meat  and  poultry 
and  other  donated  food,  and  possible 
alternatives  to  this  proposed  rule. 

Contract  Renewal 

Under  §  250.30(c)(1)  of  the  State 
processing  regulations  and  §  252.4(b)  of 
the  NCF  regulations,  all  processing 
contracts  must  terminate  on  June  30  of 
each  year.  At  the  December  meeting,  it 
was  discussed  that  processing  contracts 
could  be  approved  for  one  year  with  the 
option  of  two  1-year  extensions, 
provided  all  necessary  information 
(including  but  not  limited  to  pricing  and 
yield  information  value,  bonoing 
information,  signature  page,  etc.)  is 
updated  each  year.  Pricing  information 
as  a  requirement  for  the  processing 
contract  is  discussed  further  in  the  next 
section  of  this  Preamble. 

Also  at  the  meeting,  some  industry 
representatives  objected  to  this  idea 
stating  that  if  they  do  not  initially  get  a 
contract  with  a  contracting  agency,  they 
would  be  unable  to  participate  in  the 
program  for  a  3-year  period.  These 
representatives  would  like  to  see 
contracts  limited  to  one  year  each.  We 
received  11  comments  regarding  this 
idea.  Ten  commenters  were  in  favor  of 
allowing  renewal  of  processing 
contracts.  One  commenter  stated  that  if 
a  State  required  competitive  bids  for 
processing  contracts,  they  should  be 
required  to  negotiate  contracts  every 
year. 

Under  the  proposed  rule.  §  250.30 
(c)(1)  of  the  Stale  processing  regulations 
and  §  252.4(b)  of  the  NCP  regulations, 
processing  contracts  will  continue  to  be 
required  to  end  June  30  of  each  year; 
however,  under  this  proposed  rule, 
contracting  agencies  (or  FNS  in  the  case 
of  NCP)  would  be  given  the  option  of 
extending  contracts  for  two  1-year 
periods.  The  Department  believes  that 
where  the  original  contract  was 
competitively  bid,  such  extensions  must 
meet  the  requirements  set  forth  in 
Attachment  O  to  0MB  Circular  A-102. 
asjprescribed  in  §  250.30(c)(1). 

Further.  §§  250.30(c)(1)  and  252.4(b) 
of  this  proposed  rule  would  require  that 
any  changed  information  must  be 
updated  before  any  contract  extension  is 
granted,  including  pricing  and  yield 
information,  bonding  information,  and 
signature  page.  Also,  the  proposed  rule 
at  §  250.30(c)(1)  would  permit  contracts 
to  be  extended  only  if  the  processors 
performed  satisfactorily  during  the 
previous  year,  submitted  the  required 
annual  reconciliation  reports  and  had 
its  certified  public  accountant  audit 


reports  closed,  if  applicable.  The 
Department  believes  that  two  1-year 
extensions  of  the  processing  contraci 
would  reduce  paperwork,  facilitate 
contact  approval  (especially  if  those 
States  requiring  oversight  by  other 
States  offices  under  the  State  processing 
program),  and  expedite  the  arrangement 
of  commodity  shipments  directly  to 
processors.  Under  the  current  system,  it 
may  take  4  to  6  weeks  to  approve  an 
original  contract.  By  extending 
contracts,  only  that  information  which 
changed  from  the  previous  year  and  the 
required  signatures  need  to  be  updated. 
Additionally,  the  Department  believes 
that  in  the  State  processing  program, 
distributing  agency  review  and  approval 
as  required  by  §  250.30(1)  of  the  current 
regulations,  would  also  be  applicable  to 
the  processing  contract  extensions  and 
thus,  this  proposed  rule  would  amend 
§250.30(1)  accordingly. 

Requirements  for  Processing  Contracts 

Section  250.30(c)(4)  of  the  current 
State  processing  regulations  describes 
the  minimum  information  each 
processing  contract  must  include. 
Included  as  part  of  this  information  is 
the  requirement  in  §  250.30(c)(4}(ii)  that 
processors  include  the  free  on  board 
(FOB)  plant  price  schedule  for  quantity 
purchases  of  processed  products. 
Section  252.4(c)(1)  of  the  NCP 
regulations  also  requires  the  FOB  price 
as  part  of  the  end  product  data 
schedule. 

At  the  Paperwork  Reduction  Task 
Force  meeting,  it  was  suggested  that  this 
requirement  be  removed  from  the 
current  regulations  since  there  is  much 
confusion  regarding  what  this  price 
represents.  The  original  intent  was  to 
identify  the  cost  of  production  of 
products  prior  to  delivery  either  to  a 
distributor  or  directly  to  recipient 
agencies.  However,  based  on  our 
experience  in  reviewing  end  product 
data  schedules  of  State  processing  and 
NCP  contracts,  the  FOB  price  listed 
often  appears  to  represent  the  highest 
price  a  recipient  agency  would  pay  for 
the  product.  Under  fee-for-service 
processing  contracts,  the  FOB  price 
represents  the  fee-for-service  cost  per 
pound  multiplied  by  the  net  weight  of 
a  case  of  end  product.  In  the  past,  many 
processors  did  not  include  an  FOB  price 
on  the  end  product  data  schedule.  Many 
processors  believe  that  recipient 
agencies  should  try  to  obtain  the  lowest 
possible  gross  price  for  a  product  and 
then  determine  the  discount  or  refund 
amount  due  and  subtract  this  amount 
from  the  gross  price,  rather  than 
separately  negotiating  an  FOB  price  By 
not  including  an  FOB  price,  processors 
and  their  brokers  could  competitively 
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bid  their  products  and  recipient 
agencies  need  only  ensure  that  the  full 
contract  value  of  the  donated  food,  as 
established  on  the  end  product  data 
schedule,  is  reflected  as  either  a 
discount  or  a  refund  off  the  commercial 
wholesale  price  of  the  product. 

Since  there  is  a  great  deal  of 
confusion  regarding  what  the  FOB  price 
represents.  FNS  is  proposing  to 
eliminate  the  requirement  that  this  price 
be  included  as  part  of  the  State 
processing  and  NCP  contract.  Instead, 
§250.30(c)(4)(ii)  of  the  State  processing 
regulations  would  be  amended  under 
this  proposed  rule  to  provide  that  any 
pricing  information  provided  by  the 
processor  in  addition  to  that  required  in 
paragraph  (c)(4)(iii)  of  this  section,  e.g., 
commercial  wholesale  price,  delivered 
price  per  case,  etc..  may  be  requested  by 
the  contracting  agency.  Where  such 
additional  information  is  requested, 
§250.30(c)(4)(ii)  of  the  proposed  rule 
would  require  the  processing  contract  to 
provide  a  thorough  explanation  as  to 
what  any  additional  pricing  information 
represents. 

Se<:tion  252.4(c)(1)  of  the  NCP 
regulations  would  be  similarly  amended 
to  require  the  end  product  data  schedule 
to  provide  pricing  information 
requested  by  FNS  and  a  thorough 
explanation  of  what  such  pricing 
information  represents. 

Also,  FNS  is  proposing  in 
§250.30(c)(4)(ii)  of  the  State  processing 
regulations  that  information  pertaining 
to  yields  and  pricing  be  on  separate 
pages  of  the  contract.  This  would  make 
it  easier  for  processors  and/or 
distributing  agencies  to  adjust  yield  and 
contract  value  of  donated  food 
information  during  the  contract  year  or 
for  contract  renewal.  For  example,  if 
FNS  requires  the  processors  lo  adjust 
the  contract  value  of  donated  food 
during  the  contract  year,  processors 
would  only  need  to  update  their  pricing 
information  since  yields  did  nol  change. 
As  the  program  currently  operates,  any 
adjustments  to  the  yield  or  pricing 
information  requires  processor 
submission,  contracting  agency  review, 
and  distributing  agency  approval  of  the 
entire  end  product  data  schedule.  By 
submitting  the  same  data  in  two  parts, 
necessary  changes  can  be  implemented 
expeditiously  in  the  contract  and 
provided  simultaneously  to  the 
recipient  agencies.  FNS  plans  to  work 
with  the  American  Commodity 
Distribution  Association  to  develop  a 
two-part  processing  contract  specifically 
designed  lo  implement  this  proposal. 

Liquidated  Damages 

Section  250.30(c)(4}(iv)(B)  of  the 
current  regulations  provides  for 


immediate  termination  of  the  processing 
contract  when  there  has  been 
noncompliance  with  its  terms  and 
conditions  by  the  contracting  agency  or 
the  processor.  It  has  been  FNS' 
experience  that  there  have  been 
circumstances  where  termination  of 
processing  contracts  would  seriously 
affect  the  ability  of  recipient  agencies  to 
purchase  processed  end  products. 
Rather  than  terminating  contracts  for 
noncompliance  with  the  contract 
provisions,  FNS  believes  there  can  be 
some  middle  ground  established  where 
incidents  of  noncompliance  may  be 
better  handled  by  means  of  assessing 
damages  against  the  non-performing 
party  of  the  contract  under  the  State 
processing  program. 

A  liquiaated  damages  article  is 
currently  part  of  the  NCP  agreement  and 
was  intended  to  address  situations 
similar  to  the  one  described  above.  The 
provision  in  the  NCP  agreement 
provides  that  any  processor  who  fails  to 
carry  out  the  terms  and  conditions 
specified  in  the  agreement  and  any 
addenda,  attachments,  or  exhibits 
thereto  which  result  in  serious  and 
substantial  damage  to  FNS  and  NCP, 
distributing  agencies  and/or  recipient 
agencies  shall  be  liable  for  such 
damages.  Under  the  NCP  agreement, 
when  the  monetary  amount  of  damage 
cannot  be  determined,  the  processor 
shall  agree  to  pay  FNS,  upon  request, 
$5,000  for  each  instance  of  violation  of 
any  term  of  the  contract.  FNS  has 
exercised  this  authority  in  the  NCP 
Program  and  has  found  it  to  be  an 
effective  approach  to  processor 
noncompliance  while  ensuring  a  regular 
supply  of  end  products  to  recipient 
agencies. 

In  an  effort  to  make  the  State 
processing  program  more  consistent 
with  NCP,  FNS  is  considering  the 
developmep!  of  a  liquidated  damages 
section  for  in::!usion  in  the  State 
processing  regulations  and  agreement. 
However,  FNS  recognizes  that  the 
liquidated  damages  contained  in  the 
NCP  agreement  may  not  be  appropriate 
for  the  State  processing  program 
because  of  the  differences  between  the 
two  programs.  Under  NCP.  FNS  acts  as 
the  sole  distributing  agency,  only  FNS 
enters  into  agreements  with  processors 
and  only  FNS  can  pursue  liquidated 
damage  claims  against  a  processor. 
However,  under  the  State  processing 
program,  many  distributing  agencies  can 
have  separate  contracts  with  any  one 
processor.  FNS  is  concerned  that  with 
multiple  distributing  agencies  involved, 
any  liquidated  damages  provision  in  the 
regulations  must  have  the  necessary 
specificity  to  avoid  inconsistencies  in 
the  way  liquidated  damages  are 


pursued.  Otherwise,  one  distributing 
agency  may  invoke  the  liquidated 
damage  clause  for  a  contract  violation, 
while  another  distributing  agency  may 
not  believe  the  violation  warrants  any 
more  than  a  verbal  reprimand. 

FNS  believes  that  some  intermediate 
alternative  between  no  consequences 
and  termination  for  minor  contract 
provision  noncompliance  is  needed  in 
the  State  processing  program.  FNS  is 
soliciting  comments  from  interested 
parties  as  to  the  way  they  believe 
instances  of  program  violations  by 
processors  should  be  handled,  short  of 
contract  termination.  Commenters  are 
requested  to  identify  areas  of 
noncompliance  that  have  created  the 
greatest  problems  in  the  past.  FNS  is 
seeking  comments  regarding  the  type 
and  amount  of  reasonable  damages  for 
noncompliance  with  specific  provisions 
of  the  processing  agreement  to  be 
applied  against  a  processor,  based  on 
the  severity  and  nature  of  the  program 
violations  identified,  in  order  to  ensure 
consistent  application  of  the 
requirement.  Also.  FNS  is  seeking 
comments  regarding  incorporating  the 
liquidated  damages  provision  of  the 
NCP  contract  into  the  NCP  regulations. 

Alternate  Value  Pass-Through  Systems 

During  the  1970's.  it  was 
commonplace  for  processors  to  produce 
end  products  containing  commodities 
and  sell  them  at  a  discounted  price  to 
distributors.  Distributors  would,  in  turn, 
sell  the  products  to  recipient  agencies  at 
the  discounted  price  and  report  the 
sales  to  the  processor.  During  the 
National  Audit  of  the  Processing 
Program  conducted  by  USDA's  Office  of 
the  Inspector  General,  released  in  1978, 
it  was  evident  that  distributors  were  not 
reporting  sales  of  discounted  end 
products  to  recipient  agencies.  The 
audit  also  disclosed  thaf  distributors 
were  not  passing  on  the  full  price 
reduction  for  the  commodities  to  the 
recipient  agencies.  Hundreds  of 
thousands  of  pounds  of  donated  food 
were  virtually  unaccounted  for.  In  its 
attempt  to  bring  order  tc  the  processing 
program,  FNS  restricted  the  procedures 
for  the  sale  of  end  products  through 
distributors.  The  restrictions  on  sales  of 
end  products  through  distributors  were 
put  in  place  by  the  final  rule  published 
August  14,  1981  (46  FR  41472).  This 
rule  amended  §  250.15(f)  of  the  State 
processing  regulations  to  require  that 
when  a  processor  transfers  end  products 
to  one  or  more  distributors  for  sale  and 
delivery  to  recipient  agencies,  such 
sales  shall  be  under  a  refund  system. 
Further,  this  rule  provided  that  a 
distributing  agency  may  permit  the  use 
of  any  other  system  that  can 
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demonstrate  and  ensure  proper 
•ccountability  with  written  concurrence 
from  the  FNS  regional  office,  for  end 
products  sold  by  distributors. 

Most  processors  adopted  the  refund 
system  claiming  it  to  be  the  easiest  and . 
most  easily  monitored  method  for 
selling  end  products  to  recipient 
agencies  through  distributors.  While  the 
processors  enjoy  greater  accountability 
for  the  sale  of  end  products  under  the 
refund  system,  recipient  agencies  have 
complained  bitterly  that  they  have  to 
pay  full  price  for  products  and  wait  for 
a  refund  from  the  processor.  In  some 
instances,  recipient  agencies.even  fail  to 
file  for  a  refund  from  the  processors. 

It  is  apparent  that  recipient  agencies 
prefer  to  pay  the  discounted  price  for 
end  products  rather  than  applying  for 
refunds  from  a  full  price  sale.  On  the 
cither  hand,  many  processor 
representatives  have  made  it  clear  that 
they  prefer  the  refund  system  because 
accountability  controls  are  easier  to 
maintain. 

The  Department  published  an  interim 
rule  September  12.  1985  (50  FR  37163} 
for  the  NCP  Program  and  a  final  rule 
July  1,  1986  (51  FR  23719)  for  the  State 
processing  program,  permitting  the  use 
of  the  "hybrid"  system  for  sales  of 
processed  end  products  through 
distributors.  Under  this  system, 
distributors  purchase  products  from 
processors  at  the  normal  wholesale 
price  and  agree  to  sell  these  end 
products  to  recipient  agencies  at  a 
discounted  price.  Upon  furnishing  the 
processor  proof  of  the  sales  to  an 
eligible  recipient  agency,  the  processor 
issues  a  refund  payment  to  the 
distributor  for  the  value  of  the  discount 
already  provided  to  the  recipient 
agency.  FNS  developed  these  rules  as  an 
attempt  to  permit  a  system  whereby 
recipient  agencies  could  purchase  end 
products  at  the  discounted  price. 
Acceptance  of  this  system  has  been 
minimal.  Recipient  agencies  and 
piKjcessors  requested  that  FNS  consider 
thia  option  of  approving  alternative 
value  pass-through  systems,  provided 
aotjountability  for  the  value  of  the 
donated  food  could  be  maintained.  In  a 
firiel  rule  published  June  6, 1988.  (53  FR 
2CJ597)  FN'S  amended  §250.30(d)(l)(iii) 
ofithe  Stale  processing  regulations  and 
by  interim  rule  published  September  2, 
1988,  (53  FR  34013)  FNS  amended 
§  252.4(c)(4)  of  the  NCP  regulations  to 
permit  the  use  of  alternative  value  pass- 
through  systems,  subject  to  FNS 
apjjroval.  Since  that  time,  two 
distributing  agencies  have  requested 
and  been  granted  approval  for 
alternative  value  pass-through  systems 
which  permit  recipient  agencies  to 
punJiase  end  products  through  a 


distributor  at  the  discounted  price.  Both 
systems,  however,  are  cumbersome  and 
difficuh  to  administer. 

We  received  seven  written  comments 
regarding  alternative  value  pass-through 
systems.  One  commenter  stated  that 
FNS  should  eliminate  the  option  of 
alternative  value  pass-through  systems. 
This  same  commenter  said  that  at  a 
minimum,  a  system  should  be  piloted 
for  one  year  before  it  receives  full 
authorization.  Two  other  commenters 
stated  that  any  value  pass-through 
system  approved  must  be  accountable 
and  not  too  expensive  or  burdensome  to 
operate.  Four  commenters  believed  that 
the  use  of  ahemative  value  pass-through 
systems  should  be  permitted.  These 
same  commenters  stated  that  the 
recipient  agencies  prefer  to  pay  the  net 
price;  however,  they  consider  the  refund 
system  to  be  the  most  accountable  and 
least  burdensome  system  currently 
available.  These  commenters  stated  that 
distributing  agencies  would  consider 
requesting  approval  for  alternative  value 
pass-through  systems  if  they  were' 
developed  and  proven  effective. 

Under  this  proposed  rule,  alternative 
value  pass-through  systems  continue  to 
be  permitted.  However,  this  proposed 
rule  would  amend  §  250.30(d)(lHiii)  of 
the  State  processing  regulations  and 
§  252.4(c)(4)(iii)  of  the  NCP  program 
regulations  to  permit  FNS  to  take  the 
paperwork  and  resource  burden 
associated  with  the  system  into 
consideration  when  approving 
alternatives.  The  proposed  rule  would 
also  reserve  to  FNS  the  right  to  deny 
approval  of  systems  which  are 
laborintensive  and  provide  no  greater 
accountability  than  systems  consistent 
and  specifically  described  for  use  by  the 
current  regulations. 

Invoice  Information 

Sections  250.30(d)(2)  and  (e)(2)  of  the 
State  processing  regulations  and 
§  252.4(c)(4)  of  the  NCP  regulations 
require  that  processors  ensure  that  ail 
invoices,  both  processor  generated  and 
distributor  generated,  clearly  indicate 
the  discount  included  or  the  refund  due 
on  the  end  product,  and  that  the 
invoices  clearly  identify  that  the 
discount  included  or  refund  payment 
due  is  for  the  contract  value  of  the 
donated  food,  regardless  of  the  value 
pass-through  system  used. 

At  the  December  1989  meeting,  it  was 
suggested  that  the  Department  eliminate 
the  requirement  that  the  distributor 
invoice  indicate  the  amount  of  discount 
included  or  refund  due  the  recipient 
agencies.  Eight  commenters  were  in 
favor  of  eliminating  the  requirement  and 
two  commenters  were  in  favor  of 
retaining  it.  Those  who  were  in  favor  of 


eliminating  the  requirement  did  so 
because  they  believe  it  is  difficuh  for 
processors  to  enforce  the  current 
requirement.  Several  commenters 
pointed  out  that  the  majority  of  invoices 
used  by  distributors  only  indicates  the 
price  that  is  charged  to  the  recipient 
agency.  FNS  understands  there  is  no 
mechanism  in  most  computerized 
invoicing  systems  currently  in  use  to 
include  a  second  price  as  is  required 
under  the  current  regulatiorjs.  In  lieu  of 
indicating  the  discount  or  refund 
amount  on  invoices,  these  same 
commenters  recommended  that 
processors  should  provide  pricing 
information  summaries  to  the 
contracting  agencies  and  the  contracting 
agencies  should  disseminate  this 
information  to  the  recipient  agencies. 
Another  question  was  brought  up  at 
the  December  meeting  regarding 
providing  updated  pricing  information 
summaries  to  recipient  agencies 
throughout  the  contract  year.  Updated 
pricing  information  summaries  are 
necessary  when  end  product  data 
schedules  for  new  products  are  added 
by  processors,  when  processors  alter 
end  product  formulations  which  can 
change  the  value  of  the  donated  food 
per  unit  of  end  product,  or  when  the 
contract  value  of  donated  food  changes 
during  the  contract  period. 

This  proposed  rule  would  eliminate 
the  requirements  in  §  250.30(d)(2)  and 
(e)(2)  of  the  State  processing  regulations 
and  §  252.4(c)(4)  of  the  NCP  regulations 
that  the  processor/distributor  ensure 
that  invoices  clearly  indicate  the 
discount  included  or  refund  due 
recipient  agencies  on  the  end  product. 
Sections  250.30(d)(3)  and  (e)(2)  of  the 
proposed  rule  would  require  processors 
to  provide  pricing  information 
summaries  to  contracting  agencies. 
Contracting  agencies  would  be  required 
to  provide  the  pricing  infonnation 
summaries  to  recipient  agencies  as  soon 
as  possible  after  contact  approval  by  the 
distributing  agency.  If  any  pricing 
information  changes  during  the  contratl 
year,  §§  250.30(d)(3)  and  (e)(2)  of  the 
proposed  rule  would  require  that  the 
processor  shall  be  responsible  for 
providing  updated  pricing  infonnation 
summarie'.  to  the  contracting  agencies 
30  days  prior  to  the  effective  date,  who, 
in  turn,  shall  provide  the  updated 
su,-nmaries  to  the  recipient  agencies. 

To  establish  the  processor's 
affirmative  duty  to  provide  these  pricing 
summaries  and  updated  pricing 
summaries,  §  250.30(c)(4)(xvii)  of  the 
State  processing  regulations  would  be 
added  to  require  that  the  processor 
provide  pricing  information  summaries 
and  updated  pricing  information 
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summaries  in  §§  250.30(d)(3)  and  (e)(2) 
of  this  part. 

Section  252.4(c)(4)  of  the  proposed 
rule  would  require  processors  to 
provide  pricing  information  summaries 
directly  to  the  recipient  agencies  as  soon 
as  possible  after  FNS  contract  approval. 
Also.  §  252.4(c)(4)  of  the  proposed  rule 
would  require  that  if  any  pricing 
information  changes  during  the  contract 
year,  the  processor  shall  be  responsible 
for  providing  updated  pricing 
information  summaries  to  FNS  and  the 
recipient  agencies  30  days  prior  to  the 
effective  date  of  such  change. 

Substitution  of  Donated  Food 

Section  250.30(f)  of  the  current  State 
processing  regulations  contains 
provisions  for  the  substitution  of 
donated  foods  with  commercial  foods 
under  State  processing  contracts.  The 
regulations  specify  which  donated  foods 
are  substitutable  and  the  circumstances 
under  which  substitution  may  take 
place.  Only  butter,  cheese,  com  grits, 
commeal,  flour,  macaroni,  nonfat  dry 
milk,  peanut  butter,  peanut  granules, 
roasted  peanuts,  rice,  rolled  oats,  rolled 
wheat,  shortening,  vegetable  oil, 
spaghetti  and  such  other  foods  as  FNS 
specifically  approves  may  be 
substituted.  All  requests  to  substitute 
donated  foods,  including  those  items 
specifically  listed  in  the  regulations, 
must  be  approved  in  advance  by  the 
distributing  agency  except  when  the 
substitution  is  necessary  to  replace 
donated  food  with  commercial  food  to 
meet  the  100  percent  yield  requirement, 
when  donated  and  commercial  foods 
have  been  commingled  in  joint  storage 
tanks  or  bins,  or  when  the  processing 
contract  permits  the  use  of  concentrated 
skim  milk  which  has  been  purchased  or 
manufactured  by  the  processor  for 
donated  nonfat  dry  milk.  Additionally, 
distributing  agencies  may  approve  a 
processor's  request  for  substitution  only 
when  the  distributing  agency's  inability 
to  maintain  the  necessary  inventory  of 
donated  food  at  the  processor  would 
disrupt  the  production  of  end  products. 
Section  252.4(c)(7)  of  the  current  NCP 
regulations  permits  substitution  of 
commercial  food  for  donated  food  only 
with  the  approval  of  FNS  and  provides 
that  substitution  is  only  appropriate 
when  donated  food  and  commercial 
food  has  been  commingled  or  when 
delays  in  donated  food  shipment 
adversely  affect  production. 

At  the  December  1989  meeting,  it  was 
discussed  that  the  regulations  should 
permit  regular  substitution  of 
commercial  food  for  those  donated 
foods  specifically  listed  as  substitutable 
provided  the  processor  maintains 
documentation  that  all  components  of 


the  commercial  foods  substituted  for 
those  donated  are  of  U.S.  origin  and 
identical  or  superior  in  every  particular 
way  to  the  donated  food  specification. 
Under  this  suggestion,  permission  to 
substitute  commercial  food  for 
substitutable  donated  foods  would  not 
require  advanced  written  approval  by 
the  distributing  agency.  Processors 
would  be  required  to  prove  that 
sufficient  commercial  purchases  were 
made  to  replace  donated  food  to  meet 
the  100  percent  yield  requirement. 

The  Department  believes  it  is  more 
important  to  ensure  that  the  State  is 
credited  for  the  full  value  of  the  donated 
food  received  than  to  ensure  that  a  given 
State's  commodity  order  is  used  to 
produce  end  products  for  that  given 
State.  It  is  also  more  important  to  ensure 
that  a  processor  purcha.ses  adequate 
commercial  ingredients  to  meet  its 
commercial  production  needs  and  to 
meet  the  100  percent  yield  requirement 
than  to  ensure  that  a  given  State's 
donated  food  is  actually  in  that  State's 
end  products. 

In  State  processing  contracts 
providing  for  substitution,  this  proposed 
rule  would  permit  processors  to 
substitute  without  prior  approval  all 
those  donated  foods  currently  listed  in 
the  regulations  at  §  250.30(f)(l)(i). 
Section  250.30(f)(4)  of  the  proposed  rule 
would  permit  processors  to  continue  to 
request  approval  from  FNS  to  substitute 
other  commercial  foods  (except  meat 
and  poultry),  although  without  the 
requirement  that  requests  may  be  made 
only  when  the  distributing  agency's 
inability  to  maintain  the  necessary 
inventory  of  donated  food  at  the 
processor  would  disrupt  the  production 
of  end  products.  Instead,  in  all  cases  in 
which  a  State  processing  contract 
permits  substitution.  §  250.30(f)(2)  of 
the  proposed  rule  would  require  the 
processor  to  provide  documentation 
sufficient  to  substantiate  that  the 
processor  continues  to  acquire  sufficient 
substitutable  commercial  foods 
necessary  to  meet  the  100  percent  yield 
requirement.  Section  250.30(f)(l)(iii)  of 
the  proposed  rule  would  permit  • 
distributing  agencies  to  withhold 
deliveries  of  donated  food  from 
processors  that  distributing  agencies 
determine  have  reduced  their  level  of 
commercial  production  because  of 
participation  in  the  State  processing 
program.  Also,  under  §  250.30(f)(4)  of 
this  proposed  rule,  the  authorization  to 
substitute  commercial  foods  for  donated 
foods  not  specifically  listed  shall  apply 
for  the  duration  of  all  contracts 
currently  entered  into  by  the  processor 
pursuant  to  this  section. 

Section  252.3(c)  and  252.4(c)(7)  of  the 
NCP  regulations  would  be  similarly 


amended  to  permit  substitution  of  the 
same  donated  foods  without  prior 
approval  and  the  process  by  which 
processors  could  request  substitution  f(<r 
foods  not  specifically  listed. 
Additionally.  §  252.4(c)(7)  would  be 
reorganized  under  this  proposed  rule. 

Time  Frames  for  Processors  to  Pay 
Refunds 

Section  250.30(k)  of  the  State 
processing  regulations  requires  that 
recipient  agencies  or  distributors  where 
distributors  have  sold  end  products  to 
recipient  agencies  at  a  discount,  submit 
refund  applications  to  processors  within 
30  days  from  the  close  of  the  month  in 
which  the  sales  were  made.  The 
processor  is  required  to  make  payment 
within  10  days  after  the  receipt  of  any 
refund  application. 

On  February  2.  1988.  the  Department 
issued  a  proposed  rule  (53  FR  2846) 
which  would  have  required  processors 
to  pay  refunds  within  30  days  of  receipt 
of  the  application  from  the  recipient 
agency  or  distributor.  The  majority  of 
the  commenters  were  opposed  to  giving 
processors  30  days  to  pay  refunds.  The 
commenters  wanted  processors  to 
continue  to  be  required  to  make  refund 
payments  within  10  days  of  receipt  of 
the  application.  Many  of  the 
commenters  stated  it  was  unrealistic  to 
have  to  wait  30  days  to  receive  money 
due  the  recipient  agency.  They  further 
noted  that  such  a  requirement  would 
have  a  negative  effect  on  a  school 
system's  cash  flow.  Additionally.  FNS 
did  not  receive  any  comments  in 
support  of  the  change.  Because  of  the 
opposition  of  these  comments,  the 
Department  retained  the  requirement  in 
the  final  rule  published  February  22, 
1989  (54  FR  7521),  that  processors  must 
make  refund  payments  within  10  days 
of  receipt  of  the  refund  application. 

After  the  rule  was  finalized,  some 
processors  and  States  began  requesting 
that  FNS  reconsider  this  provision. 
Several  processors  claimed  that  they  did 
not  comment  on  the  proposed  rule 
because  they  were  in  favor  of  it.  These 
processors  claim  that  many  companies 
are  not  able  to  comply  with  the 
requirement.  Some  processors  said  that 
participation  in  the  processing  program 
represents  a  small  percentage  of  their 
total  sales  activity.  These  processors 
said  that  because  they  often  do  not  have 
staff  working  full  time  on  processing 
related  matters,  they  often  accumulate 
refund  applications  for  a  specific  time 
frame  (i.e.,  once  per  month)  and  make 
provisions  to  arrange  for  checks  to  be 
issued  at  that  time.  Very  few  processors 
said  they  have  staff  sufficient  enough  to 
ensure  that  every  single  refund 
application  received  is  paid  within  10 
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days.  Processors  also  stated  that  school 
districts  do  not  pay  their  bills  in  such 
a  timely  manner.  Processors  said  they 
often  must  wait  30  days,  45  days  and 
sometimes  up  to  60  days  to  receive 
payment  for  goods  delivered  to  many 
school  districts  across  the  country. 
Processors  said  that  in  such  instances,  if 
recipient  agencies  file  refund 
applications  within  30  days,  they  may 
have  the  refund  payment  before  they 
actually  pay  for  the  product. 

At  the  December  1989  meeting,  a 
change  in  the  regulations  to  permit 
processors  to  pay  refunds  within  30 
days  of  receipt  of  the  refund  application 
from  the  recipient  agency  or  the 
distributor  was  discussed.  Such  a 
change  would  be  consistent  with 
$252.4(c)(4)(i){B)oftheNCP 
regulations.  FNS  received  13  written 
comments  regarding  this  provision. 
These  comments  were  split  on  the  issue. 
Those  that  were  for  retaining  the 
requirement  as  is.  stated  that  recipient 
agencies  prefer  payment  within  10  days. 
Tliey  further  stated  that  prompt 
payment  is  the  key  to  acceptance  of  the 
refund  system.  Those  in  favor  of 
changing  the  requirement  did  so  for  the 
reasons  mentioned  previously. 

Under  this  proposed  rule. 
S250.30(k)(3)  of  the  State  processing 
regulations  would  be  revised  to  require 
processors  to  make  refund  payments 
within  30  days  after  receipt  of  any 
refund  application.  The  Department 
realizes  that  all  interested  parties  are  not 
in  agreement  with  this  proposed  change. 
However,  the  Department  finds  the 
arguments  in  favor  of  this  proposed 
change  persuasive. 

At  the  December  1989  processing 
meeting,  a  change  to  permit  recipient 
agencies  to  file  quarterly  refund 
apphcations  if  the  total  refund 
anticipated  is  small  was  also  discussed. 
It  was  also  discussed  at  the  December 
1989  meeting  that  processors  be 
permitted  to  group  together  refund 
applications  for  small  amounts  and  pay 
the  total  amount  due  a  recipient  agency 
on  a  quarterly  basis.  The  Department 
received  two  comments  claiming  it  was 
very  time-consuming  and  expensive  for 
recipient  agencies  to  file  refund 
applications  and  for  processors  to 
process  refund  payments  for  very  small 
amounts.  Processors  have  reported 
issuing  refund  checks  for  less  than  one 
dollar. 

Under  this  proposed  rule, 
§  250.30(k)(l)  of  the  State  processing 
regulations  and  §  252.4(c)(4)(i)(B)  of  the 
NCP  regulations  would  be  revised  to 
permit  recipient  agencies  to  submit 
refund  applications  to  a  single  processor 
on  a  Federal  fiscal  quarterly  basis  if  the 
total  anticipated  reftind  due  for  all 


purchases  from  that  processor  during 
the  quarter  is  25  dollars  or  less.  Also. 
§  250.30(k)(3)  would  be  revised  to 
permit  processors  to  group  together 
refund  applications  for  a  single 
recipient  agency  on  a  Federal  fiscal 
quarterly  basis  if  the  total  anticipated 
refund  due  that  recipient  agency  during 
the  quarter  is  25  dollars  or  less.  The 
Department  has  not  experienced  this 
problem  where  distributors  are 
submitting  refund  applications. 
Therefore,  the  proposed  rule  would  only 
permit  this  option  where  the  refund 
applications  are  submitted  by  a 
recipient  agency.  The  Department 
believes  that  clearly  delineated  dates 
should  be  used  to  measure  quarters  for 
purposes  of  grouping  refund 
applications  and  refunds  under 
§§250.30(k)(l}and{3). 

Refund  Applications/Performance 
Reports 

As  discussed  above,  §  250.30(k)  of  the 
current  State  processing  regulations 
requires  recipient  agencies  to  submit 
refund  applications  to  the  processor 
within  30  days  from  the  close  of  the 
month  in  which  the  sales  were  made. 
This  section  also  requires  the  recipient 
agencies  to  forward  a  copy  of  the  refund 
application  to  the  distributing  agency  at 
the  same  time.  No  such  provision  is 
required  in  the  NCP  regulations. 

At  the  Paperwork  Reduction  Task 
Force  meeting  in  August  1990.  a 
recommendation  was  made  that 
recipient  agencies  need  only  submit 
refund  applications  to  the  processors. 
The  Task  Force  believed  distributing 
agencies  did  not  need  to  receive  copies 
of  refund  applications  because 
§  250.30(k)(3)  also  requires  processors  to 
send  copies  of  refund  applications  and 
payments  to  distributing  agencies.  The 
Department  believes  this  change  would 
eliminate  the  dual  submission  of  copies 
of  refund  applications,  would  reduce 
unnecessary  paperwork,  and  would 
bring  State  processing  and  NCP 
regulations  into  further  alignment. 
This  proposed  rule  would  amend 
§  250.30(k)(l)  by  eliminating  the 
requirement  that  recipient  agencies 
forward  a  copy  of  the  refund  application 
to  the  distributing  agency  at  the  same 
time  that  they  submit  the  applications  to 
the  processor. 

Section  250.30(m)(l)  of  the  current 
State  processing  regulations  requires 
that  performance  reports  be  received  by 
the  distributing  agency  no  later  than  the 
final  day  of  the  month  following  the 
report  period.  However,  the  Department 
has  experienced  problems  documenting 
that  the  reports  were  submitted  and 
received  within  the  required  time  frame. 
The  Department  has  received  numerous 


inquiries  from  processors  and 
distributing  agencies  as  to  whether 
performance  reports  submitted  no  later 
than  30  days  from  the  close  of  the  report 
period  are  acceptable.  The  Department 
believes  that  a  postmark  date  could  be 
used  to  document  timely  submission  of 
a  report.  In  the  Department's 
experience,  it  is  easier  to  ascertain  the 
postmark  date  than  the  actual  day  of 
receipt.  Accordingly.  FNS  is  proposing 
to  amend  §  250.30(m)(l)  of  the  State 
processing  regulations  to  require  that 
performance  reports  be  postmarked  no 
later  than  the  final  day  of  the  month 
following  the  reporting  period.  Further, 
since  recipient  agencies  are  given  30 
days  from  the  close  of  the  month  of 
purchase  to  submit  refund  applications, 
this  proposed  rule  would  also  revise 
§  250.30(m)(l)  to  require  the  final 
performance  report  for  the  contract 
period  be  postmarked  no  later  than  60 
days  from  the  close  of  the  contract  year. 
Because  of  the  increasing  availability 
of  facsimile  technology,  the  Department 
believes  clarification  on  the  timing  of 
submission  of  reports  by  means  of 
facsimile  machines  is  necessary. 
Therefore,  §250. 17(f)  of  this  proposed 
rule  would  provide  that  where  a  report 
is  to  be  postmarked  by  a  specific  date 
and  such  report  is  transmitted  by  means 
of  a  facsimile  machine,  the  date  printed 
by  the  facsimile  machine  on  the 
facsimile  copy  may  serve  as  the 
postmark. 

Also  at  the  Paperwork  Reduction  Task 
Force  meeting,  a  recommendation  was 
made  that  distributing  agencies  should 
have  the  flexibility  for  requiring 
performance  reports  less  frequently  than 
monthly.  The  Task  Force  recommended 
that  regardless  of  the  frequency  on 
reporting  required.  (1)  if  a  proce.ssor  has 
no  inventory,  no  report  should  be 
required;  (2)  if  a  processor  made  no 
sales  and  had  no  inventory,  no  report 
should  be  required;  or  (3)  if  a  processor 
has  an  inventory  balance,  reports  will  be 
required  even  though  no  sales  had  been 
made.  However,  the  Department 
believes  conditions  (1)  and  (2)  overlap 
and  confuse  the  point.  A  monthly 
performance  report  should  be  required 
where  a  processor  made  sales  even  if  the 
processor  had  no  inventory.  Therefore, 
the  proposed  rule  would  revise  section 
250.30(m)(l)  to  include  the  requirement 
that  performance  reports  must  be 
submitted  monthly  unless  a  processor 
made  no  sales  and  had  no  inventory 
during  that  month.  The  Department 
believes  this  condition  would  reduce 
unnecessary  paperwork. 

Section  252.4(c)(9)  of  the  NCP 
regulations  would  be  similarly  amended 
to  require  the  submission  of  a  monthly 
performance  report  unless  a  processor 
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made  no  sales  and  had  no  inventory 
during  that  month. 

List  of  Contracting  Agencies 

Section  250.30(m)  of  the  current 
regulations  outlines  the  information  to 
be  included  as  part  of  the  performance 
report  processors  must  submit  to  each 
distributing  agency.  Section 
250.30(m)(l)(vii)  requires  as  part  of  the 
monthly  performance  reports,  that 
processors  are  required  to  submit  a  list 
of  all  contracting  agencies  and  their 
locations  with  which  the  processor  has 
processing  contracts. 

The  Department  believes  that 
requiring  the  submission  of  a  list  of  all 
contracting  agencies  with  which  the 
processor  has  processing  contracts  every 
month  is  unnecessary  and  duplicative. 
This  information  is  because  the 
distributing  agency  must  approve  all 
processing  contracts  under  §  250.30(1)  of 
this  part.  This  proposed  rule  would 
amend  §  25Q.30{m)  by  eliminating 
paragraph  {l)(vii). 

Additionally,  §250.30(c)(4)(xv)  of  the 
State  processing  regulations  requires 
that  the  processing  contract  contain  a 
provision  that  the  contracting  agency 
provide  the  processor  a  list  of  all 
recipient  agencies  eligible  to  purchase 
end  products  under  the  contract.  This 
requirement  was  incorporated  into  the 
regulations  to  ensure  that  sales  are  only 
made  to  eligible  recipient  agencies  with 
approved  processing  contracts. 
However,  in  the  event  the  list  changes 
throughout  the  contract  year,  the 
contracting  agency  should  be 
responsible  for  providing  updates  to  the 
processor.  The  proposed  rule  would 
revise  §  250.30(c)(4)(xv)  to  require  the 
contracting  agency  to  provide  updates  to 
the  list  of  recipient  agencies  for  any 
changes  which  occur  during  the 
contract  period. 

Quarterly  Processing  Activity  Reports 
and  Annual  Reconciliation  Reports 

Section  250.30(o)(l)  of  the  current 
State  processing  regulations  requires 
distributing  agencies  to  submit  quarterly 
processing  inventory  reports  to  the  FNS 
regional  office  no  later  than  60  days 
following  the  close  of  each  Federal 
fiscal  quarter.  Paragraph  (n)(3)  of  the 
same  section  requires  processors  to 
complete  and  submit  annual 
reconciliation  reports  to  distributing 
agencies  within  90  days  following  the 
end  of  the  contract  period.  Paragraph 
(n)(4)  of  the  same  section  requires 
distributing  agencies  to  certify  the 
accuracy  of  the  annual  reconciliation 
reports  and  to  forward  them  to  the  FNS 
regional  office. 

The  Paperwork  Reduction  Task  Force 
committee  recommended  replacing  the 


fourth  quarterly  inventory  report  with 
the  annual  reconciliation  report. 
However,  the  Department  believes  that 
the  continued  submission  of  separate 
inventory  and  annual  reconciliation 
reports  would  perpetuate  a  duplicative 
and  burdensome  reporting  requirement. 
The  Department  believes  that  the 
process  can  be  better  streamlined  by 
replacing  the  quarterly  inventory  report 
and  the  annual  reconciliation  report 
with  the  monthly  performance  report 
with  year-to-date  totals. 

This  proposed  rule  would  amend 
§  250.30(m)(l)  of  the  State  processing 
regulations  to  require  that  Uie  monthly 
performance  report  contain  year-to-date 
totals.  Section  250.30(o)(l]  of  the 
proposed  rule  would  require  the 
distributing  agency  to  forward  to  the 
FNS  regional  office  the  monthly 
performance  report  provided  by  the 
processor  for  the  last  month  of  each 
Federal  fiscal  quarter.  Further,  where  a 
processor  submitted  no  monthly 
performance  report  for  the  last  month  of 
a  Federal  fiscal  quarter  pursuant  to 
§  250.30(m)(l),  the  distributing  agency 
would  submit  to  the  FNS  regional  office 
the  last  monthly  performance  report 
received  from  the  processor  for  that 
Federal  fiscal  quarter.  The  proposed 
rule  would  require  that  when 
forwarding  these  monthly  performance 
reports,  they  be  postmarked  by  no  later 
than  60  days  following  the  close  of  each 
Federal  fiscal  quarter,  except  that  such 
reports  should  be  postmarked  no  later^ 
than  90  days  following  the  close  of  the 
contract  period. 

Additionally,  §  250.30(n)(3)  of  the 
proposed  rule  would  require  that  the 
last  monthly  performance  report  for  the 
contract  period  will  also  serve  as  the 
annual  reconciliation  report.  Further, 
where  a  processor  submitted  no 
monthly  performance  report  for  the  last 
month  of  the  contract  period  pursuant 
to  §  250.30(m){l).  the  distributing 
agency  would  submit  to  the  FNS 
regional  office  the  last  monthly 
performance  report  received  from  the 
processor  as  the  annual  reconciliation 
report.  When  forwarding  this  report  to 
the  FNS  regional  office,  the  distributing 
agency  would  certify  the  accuracy  of  the 
information  contained  in  this  report  as 
currently  required  by  §  250.30(n)(4)  of 
the  current  regulations.  However,  the 
proposed  rule  would  revise 
§  250.30(n)(4)  to  require  that  this  report 
be  postmarked  no  later  than  90  days 
following  the  close  of  the  contract 
period. 

List  of  Subjects  in  7  CFR  Parts  250  and 
252 

Aged,  Agricultural  commodities, 
Business  and  industry'.  Food  assistance 


programs.  Food  donations.  Food 
processing.  Grant  programs-social 
programs,  Indians,  Infants  and  children. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  programs.  Surplus 
agricultural  commodities. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  parts  250  and  252  are  proposed 
to  be  amended  as  follows: 

PART  25a-OONATK)N  OF  FOODS 
FOR  USE  IN  THE  UNITEO  STATES,  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250 
is  revised  to  read  as  follows: 

Authority:  Sec.  32.  Pub.  L.  74-320,  49  Stat. 
744  (7  U.S.C.  612c);  Pub.  L.  75-165.  50  Stat. 
323  (15  U.S.C  713c);  sees.  6.  9.  Pub.  L.  79- 
396.  60  Stat.  231,  233  (42  U.S.C  1755. 1758); 
Sec.  416.  Pub.  L.  81-439.  63  Stat.  1058  (7 
use.  1431);  Sec.  402,  Pub.  L.  81-665,  68 
Stat.  843  (22  U.S.C  1922);  Sec  210.  Pub.  L. 
84-540,  70  Stat.  202  (7  U.S.C  1859);  Sec.  9, 
Pub.  L.  85-931,  72  Stat.  1792  (7  U.S.C. 
1431b);  Pub.  L.  86-756.  74  Stat.  899  (7  U.S.C. 
1431  note);  Sec.  709,  Pub.  L.  89-321,  79  Stat. 
1212  (7  U.S.C  1446a-l);  Sec.  3,  Pub.  L.  90- 
302,  82  Stat.  117  (42  U.S.C  1761);  Sees.  409. 
410,  Pub.  L.  93-288,  88  Stat.  157  (42  U.S.C 
5179,  5180);  Sec.  2,  Pub.  L.  93-326.  88  Stat. 
286  (42  use  1762a);  Sec.  16,  Pub.  L.  94- 
105.  89  Stat.  522  (42  U.S.C  1766);  Sec 
1304(a),  Pub.  L.  95-113,  91  Stat.  980  (7 
U.S.C  612c  note);  Sec  311.  Pub.  L.  95-478, 
92  Stat.  1533  (42  U.S.C.  3030a);  Sec.  10.  Pub. 
L.  95-627.  92  Stat.  3623  (42  U.S.C  1760); 
See.  1114(a),  Pub.  L.  97-98,  95  Stat  1269  (7 
U.S.C  1431e);  Title  11,  Pub.  L.  98-8,  97  Stat. 
35  (7  U.S.C  612c  note);  (5  U.S.C  301);  Pub. 
L.  100-237. 101  Stat.  1733  (7  U.S.C.  612 
note);  Pub.  L.  100-435. 102  Stat.  1645  (7 
use  612c  note);  Pub.  L.  101-147. 103  Stat. 
877.  (49  use  1751); Title XVII,  Pub.  L. 
101-624. 104  Stat.  3359  (7  U.S.C.  612c  note). 

2.  In  §250.3: 

a.  The  definition  of  Fee-for-service  is 
added  in  alphabetical  order; 

b.  The  definition  of  Processing  fee  is 
removed;  and 

c.  The  definition  of  Processor  is 
revised. 

The  addition  and  revision  read  as 
follows: 

§250.3    Definition*. 

•  •         •         •         • 

Fee-for-service  means  the  price  by 
pound  or  by  case  representing  a 
processor's  cost  of  ingredients  (other 
than  donated  foods),  labor,  packaging, 
overhead,  Bnd  other  costs  incurred  in 
the  conversion  of  the  donated  food  into 
the  specified  end  product. 

*  •        •        •        • 

Processor  means  any  commercial 
facility  which  processes  or  repackages 
donated  foods.  However,  commercial 
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enterprises,  which  handle,  prepare  and/ 
or  serve  products  or  meals  containing 
donated  fooas  on-site  solely  for  the 
individual  recipient  agency  under 
contract  are  exempt  under  this 
definition. 

•  •        •        •        • 

3.  In  §  250.17,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

f&50.17    Reports. 

•  •         •         •        • 

(f)  Report  transmission.  Where  a 
report  is  to  be  postmarked  by  a  specific 
date  and  such  report  is  transmitted  by 
means  of  a  facsimile  machine,  the  date 
printed  by  the  facsimile  machine  on  the 
facsimile  copy  may  serve  as  the 
postmark. 

4.  In  §  250.30: 

8.  The  last  sentence  of  paragraph  (a) 
is  removed; 

b.  Paragraph  (b)(2)(ii)  is  revised; 

c.  Two  sentences  are  added  between 
the  second  and  third  sentences  of  the 
introductory  text  of  paragraph  {c)(l)  as 
set  forth  below,  and  the  second 
paragraph  (c)(l){l)  is  redesignated  as 
paragraph  (c){l)(i). 

d.  The  first  sentence  of  paragraph 
(c)(4)(ii)  is  revised  and  a  new  sentence 
is  added  between  the  first  and  second 
sentences. 

e.  Paragraph  (c)(4)(iii)  is  revised; 

f.  Paragraph  (c)(4)(vii)  is  revised; 

g.  The  words  "and  identify"  are 
added  to  the  end  of  the  introductory  text 
of  paragraph  (c)(4)(viii)(D); 

h.  Paragraph  (c)(4)(xiii)  is  revised; 

i.  Paragraph  (c){4)(xv)  is  amended  by 
adding  the  words  "and  provide  updates 
for  any  changes  which  occur  during  the 
contract  period"  at  the  end  of  the 
sentence; 

j.  Paragraph  (c)(5)  is  amended  by 
adding  the  words  "A  provision  that"  at 
the  beginning  of  the  sentence  and  is 
redesignated  as  paragraph  (c)(4)(xvi); 

k.  A  new  paragraph  (c)(4)(xvii)  is 
added; 

1.  Paragraph  (d)  is  revised; 

m.  Paragraph  (e)  is  revised; 

n.  Paragraphs  (f)(l)(i)  and  (f)(l)(iii)  are 
revised; 

o.  A  new  sentence  is  added  after  the 
first  sentence  in  paragraph  (f)(2); 

p.  Paragraph  (0(4)  is  revised; 

q.  Paragraph  (k)(4)  is  amended  by 
removing  the  words  "10  days"  wherever 
they  appear  and  adding  the  words  "30 
days"  in  their  place; 

r.  Paragraphs  (k)(l)  and  (k)(3)  are 
revised; 

s.  The  first  sentence  of  paragraph  (1) 
is  amended  by  adding  the  words  "or 
renewed"  after  the  words  "processing 
contracts  entered  into"; 

t.  The  introductory  text  of  paragraph 
(m)(l)  is  revised: 


u.  Paragraph  (m)(l)(vii)  is  removed 
and  reserved; 

V.  The  first  sentence  of  paragraph 
(n)(3)  is  removed  and  two  sentences  are 
added  in  its  place; 

w.  Paragraph  (n)(4)  is  revised; 

X.  Paragraph  (o)(l)  is  revised; 

y.  Paragraph  (o)(2)  is  amended  by 
removing  the  words  "reporting  the 
information  identified"  and  adding  the 
words  "the  reporting"  in  their  place. 

The  revisions  and  additions  read  as 
follows: 

§  250.30    Stat*  procstsing  of  donated 
food*. 

•  •         •         •         • 

(b)  Permissible  contractual 
arrangements.  •  •  • 

(2)  •  •  • 

(ii)  When  selling  end  products 
through  a  distributor,  such  sales  shall  be 
in  accordance  with  paragraph  (e)  of  this 
section. 

•  •        •        •        • 

(c)  Requirements  for  processing 
contracts.  (1)  *  *  •  However, 
processing  contracts  may  give 
contracting  agencies  the  option  of 
extending  contracts  for  two  1-year 
periods,  provided  that  any  changed 
information  must  be  updated  before  any 
contract  extension  is  granted,  including 
the  information  in  paragraphs  {c)(3), 
(c)(4)(ii),  and  (c)(4)(viii)(B)  of  this 
section.  The  processor  must  have 
performed  to  the  satisfaction  of  the 
contracting  agency  during  the  previous 
contract  year,  submitted  the  required 
annual  reconciliation  report  as  required 
under  paragraph  (n)(3)  of  this  section, 
and  have  its  certified  public  accountant 
audit  report  closed  as  required  under 
paragraph  (c)(4)(xi)  of  this  section,  if 
applicable,  before  the  required 
agreement  may  be  extended.  •  •   • 

•  •  •  •  a 

(4)   •    •    * 

(ii)  A  description  of  each  end  product, 
the  quantity  of  each  donated  food  and 
the  identification  of  any  other 
ingredient  which  is  needed  to  yield  a 
specific  number  of  units  of  each  end 
product  (except  that  the  contracting 
agency  may  permit  the  processor  to 
specify  the  total  quantity  of  any 
flavorings  or  seasonings  which  may  be 
used  without  identifying  the  ingredients 
which  are,  or  may  be,  components  of 
flavorings  or  seasonings),  the  total 
weight  of  all  ingredients  in  the  batch 
formula,  the  yield  factor  for  each 
donated  food,  and  any  pricing 
information  provided  by  the  processor 
in  addition  to  that  required  in  paragraph 
(c)(4)(iii)  of  this  section  as  requested  by 
the  contracting  agency  and  a  thorough 
explanation  of  what  this  additional 
pricing  information  represents.  Yield 


factors  and  pricing  information  shall  be 
on  separate  pages  in  the  contract.  •  •  • 

(iii)  The  contract  value  of  each 
donated  food  to  be  processed  and, 
where  processing  is  to  be  performed 
only  on  a  fee-for-service  basis  as  defined 
in  §  250.3,  the  fee-for-service; 

•  •        •        •        • 

(vii)  A  provision  that  end  products 
containing  donated  foods  that  are  not 
substitutable  under  paragraph  (f)  of  this 
section  shall  be  delivered  only  to 
eligible  recipient  agencies  and  that  end 
products  containing  both  substitutable 
and  non-substifutable  donated  foods 
shall  be  delivered  and  sold  in 
accordance  with  the  value  pass-through 
requirements  of  paragraph  (d)  and  (e)  of 
this  section; 

•  •        •        •        • 

(xiii)  A  provision  that  the  fee-for- 
service  or  value  passthrough  system  to 
be  used  for  the  sale  of  end  products  to 
recipient  agencies  shall  be  described 
and  be  consistent  with  paragraphs  (d) 
and  (e)  of  this  section. 

•  •        •        •        • 

(xvii)  A  provision  that  the  processor 
shall  provide  pricing  information 
summaries  and  updated  pricing 
information  summaries  as  required  in 
paragraphs  (d)(3)  and  (e)(2)  of  this 
section. 

(d)  EnTI  products  sold  by  processors. 

(1)  When  recipient  agencies  pay  the 
processor  for  end  products,  such  sales 
shall  be  under: 

(i)  A  refund  system  as  defined  in 
§250.3  and  in  accordance  with 
paragraph  (k)  of  this  section;  or 

(ii)  A  discount  system  which  provides 
the  price  of  each  unit  of  end  product 
purchased  by  eligible  recipient  agencies 
to  be  discounted  by  the  stated  contract 
value  of  the  donated  foods  contained 
therein;  or 

(iii)  An  alternative  value  pass-through 
system  under  which  the  value  of  the 
donated  food  contained  in  each  unit  of 
end  product  shall  be  passed  to  the 
recipient  agency  and  which  has  been 
approved  by  FNS  at  the  request  of  the 
distributing  agency.  Any  alternative 
value  pass-through  system  approved 
under  this  paragraph  must  comply  with 
the  sales  verification  requirements 
specified  in  §  250.19(b),  or  an 
alternative  verification  system  approved 
by  FNS.  The  Department  retains  the 
authority  to  inspect  and  review  all 
pertinent  records  including  records 
pertaining  to  the  verification  of  a 
statistically  valid  sample  of  sales.  F7CS 
may  consider  the  paperwork  and 
resource  burden  associated  with 
alternative  value  pass-through  systems 
when  considering  approval  and  reserves 
the  right  to  deny  the  approval  of 
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systems  which  are  labor-intensive  and 
provide  no  greater  accountability  than 
those  systems  permitted  under 
paragraphs  (d)  and  (e)  of  this  section. 

(2)  VVnen  a  processor  delivers  end 
products  produced  under  a  fee-for- 
serx'ice  contract,  the  processor  shall 
separately  identify  on  the  bill  for  the 
recipient  agency  the  agreed-upon  fee- 
for-service  and  any  delivery  costs. 

(3)  Processors  shall  provide  pricing 
information  summaries  to  contracting 
agencies  and  contracting  agencies  shall 
provide  this  information  to  recipient 
agencies  as  soon  as  possible  after 
contract  approval.  If  this  pricing 
information  changes  during  the  contract 
period,  processors  shall  provide 
updated  pricing  information  to  the 
contracting  agency  30  days  prior  to  the 
effective  date  of  the  change,  which,  in 
turn,  shall  provide  this  updated 
information  to  eligible  recipient 
agencies. 

(e)  End  products  sold  by  distributors. 

(1)  When  a  processor  transfers  end 
products  to  a  distributor  for  delivery 
and  sale  to  recipient  agencies,  such 
sales  shall  be  under:  (i)  A  refund  system 
as  deHned  in  §  250.3  and  in  accordance 
with  paragraph  (k)  of  this  section;  or 

(ii)  a  hyorid  system  which  provides  a 
refund  for  the  contract  value  of  the 
donated  food  shall  be  provided  to  the 
distributor  in  accordance  with* 
paragraph  (k)  of  this  section  and  the 
price  of  each  unit  of  end  product 
purchased  by  eligible  recipient  agencies 
through  a  distributor  shall  be 
discounted  by  the  contract  value  of  the 
donated  foods  contained  therein;  or 

(iii)  An  alternative  value  pass-through 
system  under  which  the  contract  value 
of  the  donated  food  contained  in  each 
unit  of  end  product  shall  be  passed  on 
to  the  recipient  agency  and  which  has 
been  approved  by  FNS  in  accordance 
with  paragraph  (d)(l)(iii)  of  this  section; 
or 

(iv)  When  a  processor  arranges  for 
delivery  of  processed  end  products 
produced  under  fee-for-service  contracts 
by  distributors,  the  products  shall  be 
delivered  and  invoiced  using  one  of  the 
following  procedures: 

(A)  The  recipient  agency  is  billed  by 
the  processor  for  the  fee-for-service  and 
the  distributor  bills  the  recipient  agency 
for  the  storage  and  delivery  of  the  end 
products;  or 

(B)  The  processor  arranges  for  the 
delivery  of  end  products  through  a 
distributor  on  behalf  of  the  recipient 
agency.  In  this  system,  the  processor's 
invoice  must  include  both  the  fee-for- 
ser\'ice  and  the  distributor's  charges  as 
separate,  clearly  identiTiable  charges. 

(2)  Processors  shall  provide  pricing 
information  summaries  to  contracting 


agencies  and  contracting  agencies  shall 
provide  this  information  to  recipient 
agencies  as  soon  as  possible  af^er 
contract  approval.  If  this  pricing 
information  changes  during  the  contract 
period,  the  processor  shall  provide 
updated  pricing  information  to  the 
contracting  agency,  which,  in  turn,  shall 
provide  this  information  to  the  eligible 
recipient  agencies. 

(3)  End  products  containing  meat  or 
poultry  together  with  any  other  donated 
food  shall  not  be  delivered  and  sold  to 

a  recipient  agency  through  a  distributor 
under  a  fee-for-service  contract  under 
paragraph  (e)(l)(iv)  of  this  section. 

(0  SuDstitution  of  donated  foods  with 
commercial  foods. 

(1)  *  *  * 

(i)  Only  butter,  cheese,  com  grits, 
commeal.  flour,  macaroni,  nonfat  dry 
milk,  peanut  butter,  peanut  granules, 
roasted  peanuts,  rice,  rolled  oats,  rolled 
wheat,  shortening,  vegetable  oil.  and 
spaghetti  may  be  substitutable  as 
defmed  in  §  250.3  and  such  other  food 
as  FNS  specifically  approves  as 
substitutable  under  paragraph  (f)(4)  of 
this  section  (substitution  of  meat  and 
poultry  items  shall  not  be  permitted). 
•        *        •        *        • 

(iii)  Distributing  agency  shall 
withhold  deliveries  of  donated  food 
h'om  processors  that  the  distributing 
agency  determines  have  reduced  their 
level  of  commercial  production  because 
of  participation  in  the  State  processing 
program. 

(2)  *  *  *  Where  commercial  food  is 
authorized  for  any  donated  food 
specifically  listed  in  paragraph  (f)(l)(i) 
of  this  section,  the  processor  shall 
maintain  records  to  substantiate  that  it 
continues  to  acquire  on  the  commercial 
market  sufficient  purchases  of 
substitutable  food  for  commercial 
production  and  any  amounts  necessary 
to  meet  tlie  100  percent  yield 
requirement.  •  "  • 
***** 

(4)  Processor  may  request  approval  to 
substitute  commercial  foods  for  donated 
foods  not  specifically  listed  in 
paragraph  (f)(l)(i)  of  this  section  by 
submitting  such  request  to  FNS  in 
writing  and  satisfying  all  requirements 
of  paragraphs  (f)(l)(ii)  and  (iii)  of  this 
section.  FNS  will  notify  the  processor  In 
writing  of  authorization  to  substitute 
commercial  foods  for  donated  foods  not 
listed  in  paragraph  (f)(l)(i)  of  this 
section  and  such  authorization  shall 
apply  for  the  duration  of  all  current 
contracts  entered  into  by  the  processor 
pursuant  to  this  section. 
***** 

(k)  Refund  payments.  (1)  When  end 
products  are  sold  to  recipient  agencies 


in  accordance  with  the  refund 
provisions  of  paragraph  (d)  or  (e)  of  this 
section,  each  recipient  agency  shall 
submit  refund  applications  to  the 
processor  within  30  days  from  the  close 
of  the  month  in  which  the  sales  were 
made,  except  that  recipient  agencies 
may  submit  refund  applications  to  a 
single  processor  on  a  Federal  fiscal 
quarterly  basis  if  the  total  anticipated 
refund  due  for  all  purchases  of  product 
from  that  processor  during  the  quarter  is 
25  dollars  or  less. 
*        •        •        •        • 

(3)  Not  later  than  30  days  after  receipt 
of  the  application  by  the  processor,  the 
processor  shall  make  a  payment  to  the 
recipient  agency  or  distributor  equal  to 
the  stated  contract  value  of  the  donated 
foods  contained  in  the  purchased  end 
products  covered  by  the  refund 
application,  except  that  processors  may 
group  together  refund  applications  for  a 
single  recipient  agency  on  a  Federal 
fiscal  quarterly  basis  if  the  total 
anticipated  refund  due  that  recipient 
agency  during  the  quarter  is  25  dollars 
or  less.  Copies  of  requests  for  refunds 
and  payments  to  recipient  agencies  and/ 
or  distributors  shall  be  forwarded  to  the 
appropriate  distributing  agency  by  the 
processor. 
***** 

(m)  Performance  reports.  (1) 
Processors  shall  be  required  to  submit  to 
distributing  agencies  monthly  reports  of 
performance  under  each  processing 
contract  with  year-to-date  totals; 
however,  submission  of  a  monthly 
performance  report  shall  not  be  required 
for  a  month  in  which  the  processor  has 
made  no  sales  and  has  no  inventory. 
Processors  contracting  with  agencies 
other  than  a  distributing  agency  shall 
submit  such  reports  to  die  distributing 
agency  having  authority  over  that 
particular  contracting  agency. 
Performance  reports  shall  be 
postmarked  no  later  than  the  final  day 
of  the  month  following  the  reporting 
period;  however,  the  final  performance 
report  for  the  contract  period  shall  be 
postmarked  no  later  than  60  postmarked 
days  from  the  close  of  the  contract  year. 
The  report  shall  include: 
***** 

(n)  Inventory  controls.  •   *   * 
(3)  The  last  monthly  performance 
report  for  the  contract  period,  as 
required  in  paragraph  (m)(l)  of  this 
section,  shall  serve  as  the  annual 
reconciliation  report.  Where  a  processor 
submitted  no  monthly  performance 
report  for  the  last  month  of  the  contract 
period  pursuant  to  paragraph  (m)(l)  of 
this  section,  the  distributing  agency 
shall  forward  to  the  FNS  regional  office 
the  last  monthly  performance  report 
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received  from  the  processor  as  the 
annual  reconciliation  report.  *  •  • 

(4)  Distributing  agencies  shall  certify 
the  accuracy  of  the  annual 
reconciliation  report  and  forward  it  to 
the  FNS  regional  office.  Such  report 
shall  be  postmarked  no  later  than  90 
days  following  the  close  of  the  contract 
year.  All  monies  shall  be  used  in 
accordance  with  FNS  Instruction  410-1, 
Non-Audit  Claims.  Food  Distribution 
Program. 

0  •  •  •  • 

(0)  Processing  inventory  reports. 

(1)  Distributing  agencies  shall  forward 
to  the  FNS  regional  office  the  monthly 
performance  report  submitted  by  the 
processors  in  accordance  with 
paragraph  (m)(l)  of  this  section  for  the 
last  month  of  each  Federal  fiscal 
quarter.  Where  the  processor  submitted 
no  monthly  performance  report  for  the 
last  month  of  a  Federal  fiscal  quarter 
pursuant  to  paragraph  (m){l)  of  this 
section,  the  distributing  agency  shall 
forward  to  the  FNS  regional  office  the 
last  monthly  performance  report 
received  from  the  processor  for  that 
Federal  fiscal  quarter.  Such  reports  shall 
be  postmarked  no  later  than  60  days 
following  the  close  of  each  Federal 
fiscal  quarter,  except  that  such  reports 
shall  be  postmarked  no  later  than  90 
days  following  the  close  of  the  contract 


r 


PART  252— NATIONAL  COMMODITY 
PROCESSING  PROGRAM 

1.  The  authority  citation  for  part  252 
continues  to  read  as  follows; 

Authority:  Sec.  416,  Agricultural  Act  of 
1949  (7  U.S.C  1431) 

§252.3    [Amended] 

2.  In  §  252.3.  the  first  sentence  of 
paragraph  (c)  is  amended  by  removing 
the  words  "When  FNS  approves  the 
substitution  of  donated  commodities 
with  commercial  food  or  when  the 
agreement  permits  such  substitution" 
and  adding  in  their  place  the  words 
"When  the  processor  substitutes 
commercial  food  for  donated  food  in 
accordance  with  §  252.4(c)(7)". 

3.  In  §252.4: 

a.  A  new  sentence  is  added  to  the  end 
oF  paragraph  (b); 
I  6.  The  next  to  last  sentence  of 
paragraph  (c)(1)  is  revised: 

c.  The  third  sentence  of  the 
introductory  text  of  paragraph  (c)(4)  is 
revised  and  a  new  sentence  is  added 
following  the  third  sentence; 

d.  Paragraph  (c)(4)(i)(B)  is  revised; 

e.  A  sentence  is  added  to  the  end  of 
paragraph  (c)(4)  (iii); 

f.  Paragraph  (c)(7)  is  revised: 


g.  At  the  end  of  the  introductory  text 
of  paragraph  (c)(9).  a  new  sentence  is 
added; and 

h.  Paragraphs  (c)(14).  (c)(15),  (c)(16), 
and  {c)(17)  are  redesignated  as 
paragraphs  (c)(15).  (c)(16).  (c)(17),  and 
{c)(18).  and  a  new  paragraph  (c){14)  is 
added. 

The  revisions  and  additions  read  as 
follows: 

§  252.4    Application  to  participats  and 
agreement 

•  •         •         •         • 

(b)  Agreement  between  FNS  and 
Participating  Food  Processors.  •  •  • 
However,  FNS  may  extend  processing 
contracts  for  two  1-year  periods, 
provided  that  any  changed  information 
must  "be  updated  before  any  contract 
extension  is  granted,  including  the 
information  in  paragraphs  (c)(1)  and 
{c)(5)  of  this  section. 

(c)  Processor  requirenjents  and 
responsibilities.  •  *  • 

(1)  •  •  *  The  end  product  data 
schedule  shall  provide  pricing 
information  supplied  by  the  processor 
as  requested  by  FNS  and  a  thorough 
explanation  of  what  this  pricing 
information  represents.  •  •  • 

*  •        *        •        • 

(4)*  •  •  Regardless  of  the  method 
used,  processors  shall  provide  pricing 
information  summaries  to  recipient 
agencies  as  soon  as  possible  after 
contract  approval  by  FNS.  If  the  pricing 
information  changes  during  the  contract 
period,  processors  shall  provide 
updated  pricing  information  to  FNS  and 
the  recipient  agencies  30  days  prior  to 
the  effective  date.  *   *   * 

(i)  •  •  • 

(B)  Refund  system.  The  processor 
shall  invoice  the  recipient  agency  for 
the  commercial/gross  price  of  the  end 
product.  The  recipient  agency  shall 
submit  a  refund  application  to  the 
processor  within  30  days  of  receipt  of 
the  processed  end  product,  except  that 
recipient -agencies  may  submit  refund 
applications  to  a  single  processor  on  a 
Federal  fiscal  quarterly  basis  if  the  total 
anticipated  refund  due  for  all  purchases 
of  end  product  from  that  processor 
during  the  quarter  is  25  dollars  or  less. 
The  processor  shall  pay  directly  to  the 
eligible  recipient  agency  within  30  days 
of  receipt  of  the  refund  application  from 
the  recipient  agency,  an  amount  equal  to 
the  established  agreement  value  of 
donated  food  per  case  of  end  product 
multiplied  by  the  number  of  cases 
delivered  to  and  accepted  by  the 
recipient  agency,  except  that  processors 
may  group  together  refund  applications 
for  a  single  recipient  agency  on  a 
Federal  fiscal  quarterly  basis  if  the  total 
anticipated  refund  due  that  recipient 


agency  during  the  quarter  is  25  dollars 
or  less.  In  no  event  shall  refund 
applications  for  purchases  during  the 
period  of  agreement  be  accepted  by  the 
processor  later  than  60  days  after  the 
close  of  the  agreement  period. 

•  *        *        •        • 

(iii)  •   *  *  FNS  may  consider  the 
paperwork  and  resource  burden 
associated  with  alternative  value  pass- 
through  systems  when  considering 
approval  and  reserves  the  right  to  deny 
approval  of  systems  which  are  labor- 
intensive  and  provide  no  greater 
accountability  than  those  systems 
permitted  under  paragraph  (c)(4)  of  this 
section. 

•  •        •        •        • 

(7)  (i)  Only  butter,  cheese,  com  grits, 
commeal,  fiour.  macaroni,  nonfat  dry 
milk,  peanut  butter,  peanut  granules, 
roasted  peanuts,  rice,  rolled  oats,  rolled 
wheat,  shortening,  vegetable  oil,  and 
spaghetti  may  be  substituted  as  defined 
in  §  252.2  and  such  other  food  as  FNS 
specifically  approves  as  substitutable 
under  paragraph  (c)(7)(i){A)  of  this 
section  (substitution  of  meat  and 
poultry  items  shall  not  be  permitted). 

(A)  Processors  may  request  approval 
to  substitute  commercial  foods  for 
donated  foods  not  listed  in  paragraph 
(c){7){ij  of  this  section  by  submitting 
such  request  to  FNS  in  writing  and 
satisfying  the  requirements  of  paragraph 
(c)(7)  of  this  section.  FNS  will  notify  the 
processor  in  writing  of  authorization  to 
substitute  commercial  foods  for  donated 
foods  not  listed  in  paragraph  (c)(7)(i)  of 
this  section  and  such  authorization  shall 
apply  for  the  duration  of  all  current 
contracts  entered  into  by  the  processor 
pursuant  to  this  section. 

(B)  The  processor  shall  maintain 
records  to  substantiate  that  it  continues 
to  acquire  on  the  commercial  market 
amounts  of  substitutable  food  consistent 
with  their  levels  of  non-NCP  Program 
production  and  to  document  the  receipt 
and  disposition  of  the  donated  food. 

(C)  FNS  shall  withheld  deliveries  of 
donated  food  from  processors  that  FNS 
determines  have  reduced  their  level  of 
non-NCP  Program  production  because 
of  participation  in  the  NCP  Program. 

(ii)  When  the  processor  seeks  FNS 
approval  to  substitute  donated  nonfat 
dry  milk  with  concentrated  sktm  milk 
under  paragraph  (c)(7)(i}(A)  of  this 
section,  an  addendum  must  be  added  to 
the  request  which  states: 

(A)- The  percent  of  milk  solids  that,  at 
a  minimum,  must  be  contained  in  the 
concentrated  skim  milk; 

(B)  The  weight  ratio  of  concentrated 
skim  milk  to  donated  nonfat  dry  milk: 

(7)  The  weight  ratio  is  the  weight  of 
concentrated  skim  milk  which  equals 
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one  pound  of  donated  nonfat  dry  milk, 
based  on  milk  solids; 

(2)  In  calculating  this  weight,  nonfat 
dry  milk  shall  be  considered  as 
containing  96.5  percent  milk  solids; 

(3)  If  more  than  one  concentration  of 
concentrated  skim  milk  is  to  be  used,  a 
separatevveight  ratio  must  be  specified 
for  each  concentration; 

(C)  The  processor's  method  of 
verifying  that  the  milk  solids  content  is 
the  concentrated  skim  milk  is  as  stated 
in  the  request; 

(D)  A  requirement  that  the 
concentrated  skim  milk  shall  be 
produced  in  a  USDA  approved  plant  or 
in  a  plant  approved  by  an  appropriate 
regulatory  authority  for  the  processing 
of  Grade  A  milk  [)roducts;  and 

(E)  A  requirement  that  the  contact 
value  of  donated  food  for  a  given 
amount  of  concentrated  skim  milk  used 
to  produce  an  end  product  is  the  value 
of  the  equivalent  amount  of  donated 
nonfat  dry  milk,  based  on  the  weight 
ratio.of  the  two  foods. 

(iii)  Substitution  must  not  be  made 
solely  for  the  purpose  of  selling  or 
disposing  of  the  donated  commodity  in 
commercial  channels  for  profit. 

*  *        •        •        • 

(9)  *   •  *  However,  submission  of  a 
monthly  performance  report  shall  not  be 
required  for  a  month  in  which  the 
processor  has  made  no  sales  and  has  no 
inventory. 

•  *        *        *        • 

(14)  The  processor  shall  not  assign  the 
processing  contract  or  delegate  any 
aspect  of  processing  under  a  subcontract 
or  other  arrangement  without  the 
written  consent  of  FNS.  The 
subcontractor  shall  be  required  to 
become  a  party  to  the  processing 
contract  and  conform  to  all  conditions 
contained  in  that  contract. 

*  *        •        «        « 

4.  In  §  252.5,  the  first  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

S  252.S    Recipiant  agency  responsibilities. 

•  •         *         •         • 

(c)  Refunds.  A  recipient  agency 
purchasing  end  products  under  the  NCP 
Program  from  a  processor  utilizing  a 
refund  system  shall  submit  a  refund 
application  supplied  by  the  processor  to 
the  processor  within  30  days  of  receipt 
of  the  end  products,  except  that 
recipient  agencies  may  submit  refund 
applications  to  a  single  processor  on  a 
Federal  fiscal  quarterly  basis  if  the  total 
anticipated  refund  due  for  all  purchases 
of  end  product  from  that  processor 
during  the  quarter  is  25  dollars  or  less. 


Dated:  May  14. 1993. 
George  A.  Brsley, 

Acting  Assistant  Secretary  for  Food  and 

Consumer  Services. 

(FR  Doc.  93-12207  Filed  5-24-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRP8rt20 

Radiological  Criteria  for 
Decommissioning  of  NRC-licensed 
Facilities;  Workshops 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Rulemaking  Issues  Paper: 
Extension  of  comment  period. 

SUMMARY:  On  December  11, 1992  (57  FR 
58727).  the  NRC  published  a  notice  of 
the  public  workshops  on  the  enhanced 
participatory  rulemaking  on  establishing 
the  radiological  criteria  for  the 
decommissioning  of  NRC-licensed 
facilities.  In  that  Notice  the  Commission 
solicited  written  public  comments  on  a 
Rulemaking  Issues  Paper  which  served 
as  the  focus  of  workshop  discussions. 
The  comment  period  on  the  Rulemaking 
Issues  Paper  was  to  have  expired  on 
May  28, 1993.  The  Commission  has 
received  several  requests  for  an 
extension  of  the  comment  period.  After 
considering  the  requests,  the 
Commission  has  decided  to  extend  the 
comment  period  on  the  Rulemaking 
Issues  Paper  for  an  additional  thirty 
days.  The  comment  period  now  expires 
on  June  28, 1993. 

DATES:  Comments  must  be  received  on 
or  before  fune  28, 1993. 

ADDRESSES:  Mail  written  comments  on 
the  Rulemaking  Issues  Paper  to:  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.  (Lower  Level), 
Washington,  DC.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Rockville,  Maryland  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron.  Special  Counsel  for 
Public  Liaison  and  Waste  Management, 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone: 
301-504-1642. 

Dated  at  Rockville.  Maryland  this  19th  day 
of  May  1993. 


For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
(FR  Doc.  93-12300  Filed  5-24-93;  8:45  ami 

BILUNO  CODE  7S«H)1-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  93-NM-38-AD] 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200,  and  -300  Series 
Airplanes,  Equipped  with  BFGoodrlch 
Evacuation  Slide/Rafts 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100,  -200, 
and  -300  series  airplanes.  This  proposal 
would  require  modification  of  certain 
regulators  on  evacuation  slide/rafts  on 
doors  1,  2,  4,  and  5.  This  proposal  is 
prompted  by  reports  that  the  regulators 
installed  on  these  airplanes  are  identical 
in  design  to  those  installed  on  other 
transport  category  airplanes  and  have 
caused  certain  evacuation  slide/rafts  to 
fail  to  infiate  immediately  upon 
deployment  on  those  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  delayed 
inflation  of  evacuation  slide/rafts, 
which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency. 

DATES:  Comments  must  be  received  by 
July  19,  1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
38-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
BFGoodrich,  Aircraft  Evacuation 
Systems.  3414  South  5th  Street, 
Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
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Systems  and  Equipment  Branch.  ANM- 
13 IL.  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach.  California  90806- 
2425;  telephone  (310)  988-5338;  fax 
(310)  988-5210. 

SUPPLEMENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
idfflitify  the  Rules  Docket  number  and 
be  Submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
■  considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-38-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-38-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055^056. 

Discussion 

Recently,  the  FAA  has  received 
reports  that  the  regulators  installed  on 
certain  transport  category  airplanes  have 
caused  the  failure  of  certain  evacuation 
slide/rafts  to  inflate  immediately  upon 
deployment.  Investigation  has  indicated 
thai  this  hindrance  to  the  inflation  of 
the  evacuation  slide/rafts  may  be 
attributed  to  friction  within  the 
regulator.  These  regulators  are  identical 
in  design  to  those  installed  on  Boeing 
Model  747-100.  -200.  and  -300  series 
airplanes. 


Further,  the  FAA  has  received  reports 
of  corrosion  on  non-cadmium  plated 
compression  springs  used  in  the  valve 
bodies  of  the  regulators  on  certain 
BFGoodrich  evacuation  slide/rafts 
installed  on  Boeing  Model  747-100, 
-200,  and  -300  series  airplanes. 
Investigation  has  indicated  that  the 
cause  of  such  corrosion  may  be 
attributed  to  contact  between  the  valve 
body  and  the  compression  spring, 
which  are  manufactured  with  dissimilar 
metals. 

These  conditions,  if  not  corrected, 
could  result  in  delayed  inflation  of 
evacuation  slide/rafts,  which  could 
delay  or  impede  the  evacuation  of 
passengers  during  an  emergency. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  4A3221- 
25-250.  dated  March  12.  1993.  that 
describes  procedures  for  modification  of 
certain  regulators  on  BFGoodrich 
evacuation  slide/rafts  installed  on 
Boeing  Model  747-100.  -200,  and  -300 
series  airplanes.  This  modification 
involves  substituting  the  present 
lubricant  with  Parker  "Super-0-Lube" 
and  replacing  the  currently  installed 
actuator  with  an  actuator  having 
improved  geometry  and  a  cocking  arm 
with  a  return  spring.  This  modification 
also  entails  replacing  the  non -cadmium 
plated  springs  with  cadmium  plated 
springs,  which  would  preclude  the 
formation  of  electrolytic  corrosion  in  the 
regulator  body.  This  modification  would 
ensure  consistent  operation  of  the 
regulator. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  certain 
regulators  on  BFGoodrich  evacuation 
slide/rafts  on  doors  1.  2.  4,  and  5 
installed  on  Boeing  Model  747-100. 
-200,  and  -300  series  airplanes.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  2,100 
BFGoodrich  evacuation  slide/rafts 
installed  on  Boeing  Model  747-100, 
-200,  and  -300  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  630  evacuation 
slide/rafts  are  installed  on  Boeing  Model 
747-100,  -200.  and  -300  series 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD.  It  would 
take  approximately  16.5  work  hours  per 
slide/raft  to  accomplish  the  proposed 
actions,  and  the  average  labor  rate  is  $55 
per  work  hour.  Required  parts  would 
cost  approximately  $790  per  slide/raft. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,069,425, 


or  $1,697.50  per  slide/raft.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  App.  1354(a).  1421 
and  1423:  49  L'.S.C.  106(g);  a.-.d  14  CFR 
1189. 

§39.13    [Amended] 

2.  Section  39.11  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  93-.\'.M-.38-AD. 

Applicability:  Model  747-100,  -200,  and 
-300  series  airplanes,  equipped  with 
BFGood.-ich  evacuation  sHde/rafts.  as  listed 
in  BFGoodrich  Service  Builet.n  4A3221-25- 
250.  dated  March  12. 1993.  having  regulator 
part  numl)er  4A3iq4-l .  -2.  or  -3;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  delayed  inflation  of  evacuation 
slide/rafts,  which  could  delay  or  impede  the 
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evacuation  of  passengers  during  an 
emergency,  accomplish  the  following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  BFGoodhch 
evacuation  slide/rafts  having  regulator  part 
number  4A3194-1,  -2,  or  -3,  installed  on 
doors  1,  2,  4,  and  5,  in  accordance  with 
BFGoodrich  Service  Bulletin  4A3221-25- 
250,  dated  March  12. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  19, 
1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certificatioit  Service. 
[FR  Doc.  93-12293  Filed  5-24-93;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  93-NM-42-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemal(ing 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD).  appUcable  to  all  British 
Aerospace  Model  BAe  146  series 
airplanes,  that  currently  requires  a  one- 
time inspection  to  detect  cracking  of  the  ' 
upper  main  fitting  of  the  nose  landing 
gear,  and  replacement  or  repair  of 
cracked  parts.  That  action  was 
prompted  by  reports  of  cracking  in  the 
main  fittings  of  the  nose  landing  gear. 
This  action  would  require  repetitive 
inspections  to  detect  cracking  of  the 
upper  main  fitting  of  the  nose  landing 
gear,  and  replacement  or  repair  of 
cracked  parts.  The  actions  speciHed  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  the  main  fitting, 
•which  could  lead  to  collapse  of  the  nose 
landing  gear  during  landing. 
DATES:  Comments  must  be  received  by 
July  19, 1993. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
42-AD.  1601  Lind*A venue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  Inc.,  Avro  Division, 
22070  Broderick  Drive,  Sterling. 
Virginia  20166.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-42-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-42-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  November  12. 1992,  the  FAA 
issued  AD  92-25-08.  Amendment  39- 
8423  (57  FR  57883.  December  8, 1992). 
applicable  to  all  British  Aerospace 
Model  BAe  146  series  airplanes,  to 
require  a  one-time  inspection  to  detect 
cracking  of  the  upper  main  fitting  of  the 
nose  landing  gear,  and  replacement  or 
repair  of  cracked  parts.  That  action  was 
prompted  by  reports  of  cracking  in  the 
main  fittings  of  the  nose  landing  gear. 
The  requirements  of  that  AD  are 
intended  to  prevent  failure  of  the  main 
fitting,  which  could  lead  to  collapse  of 
the  nose  landing  gear  during  landing. 

Since  issuance  of  that  AD.  the 
manufacturer  has  accumulated  data  that 
substantiates  the  need  for  repetitive 
inspections  to  detect  cracking  of  the 
upper  main  fitting  of  the  nose  landing 
gear.  Cracking  in  the  upper  main  fitting, 
if  not  detected  and  corrected,  could 
result  in  failure  of  the  main  fitting, 
which  could  lead  to  collapse  of  the  nose 
landing  gear  during  landing. 

British  Aerospace  has  issued  BAe  146 
Inspection  Service  Bulletin  S.B.  32-131, 
Revision  1.  dated  November  12. 1992, 
that  describes  procedures  for  performing 
an  initial  and  repetitive  eddy  current  or 
ultra  high  sensitivity  penetrant 
inspections  to  detect  cracking  of  the 
upper  main  fitting  of  the  nose  landing 
gear,  and  replacement  or  repair  of 
cracked  parts.  This  service  bulletin  is 
essentially  identical  to  the  original 
issue,  but  recommends  that  the 
inspections  be  performed  repetitively. 
The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  classified  this 
revised  service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
Stales  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
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supersede  AD  92-25-08  to  require 
repetitive  eddy  current  or  ultra  high 
sensitivity  penetrant  inspections  to 
detect  cracking  of  the  upper  main  fitting 
of  the  nose  landing  gear,  and 
replacement  or  repair  of  cracked  parts. 
The  FAA  considers  that  repetitive 
inspections  are  warranted  in  order  to 
detect  cracking  in  the  upper  main 
fittings  in  a  timely  manner,  since 
cracking  has  been  reported  in  this  area. 
The  actions  would  be  required  to  be 
ac^complished  in  accordance  with  the 
service  bulletin  described  previously. 

iThe  FAA  estimates  that  45  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2.5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $6,188.  or  $138  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
wo«ild  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule". under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26.  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U  S.C.  106[g);  and  14  CFR 
11  89. 

§39.13    (Am«ndmi] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8423  (57  FR 
57883,  December  8,  1992),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

British  Aerospace:  Docket  93-NM-42-AD. 
Supersedes  AD  92-25-08,  Amendment 
39-8423. 

Applicability:  AH  Model  BAe  146  series 
airplanes,  certificated  in  any  categnry. 

Compliance:  Required  as  indicated,  un!(;ss 
accomplished  previously. 

To  prevent  failure  of  the  main  Tilt ing, 
which  could  lead  to  collapse  of  the  nose 
landing  gear  during  landing,  accomplish  the 
following: 

Note:  Paragraphs  (a)(1)  and  (b)(1)  of  this 
AD  restate  the  requirements  of  AD  92-25-08, 
paragraphs  (a)  and  (b).  As  allowed  by  the 
phrase,  "unless  accomplished  previously."  if 
the  requirements  of  AD  92-25-08  have  been 
accomplished  previously,  paragraphs  (a)(1) 
and  (b)(1)  of  this  AD  do  not  require  that 
initial  inspection  to  be  repeated. 

(a)  For  airplanes  on  which  nose  landing 
gear  part  numbers  200876001  or  200876003 
have  been  installed: 

(1)  Prior  to  the  accumulation  of  4,000  total 
landings  or  within  30  days  after  January  12, 
1993  (the  effective  date  of  AD  92-25-08, 
Amendment  39-8423).  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra  high 
sensitivity  penetrant  inspection  of  the  nose 
landing  gear,  in  accordance  with  British 
Aerospace  BAe  146  Inspection  Service 
Bulletin  SB.  32-131.  dated  December  6, 
1991;  or  Revision  1.  dated  November  12, 
1992. 

(2)  Within  4, 000- landings  after 
accomplishing  the  inspection  required  by 
paragraph  (a)(1)  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to  exceed 
4,000  landings,  repeat  the  inspection. 

(3)  If  cracking  is  detected,  prior  to  further 
flight,  replace  the  currently  installed  nose 
landing  gear  with  a  new  or  serviceable  unit 
or  repair  the  crack  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Thereafter, 
repeat  the  inspection  required  by  paragraph 
(a)(1)  at  intervals  not  to  exceed  4,000 
landings. 

(b)  For  airplanes  on  which  nose  landing 
gear  part  numbers  200876002,  200876004,  or 
201138002  have  been  installed: 

(1)  Prior  to  the  accumulation  of  16,000 
total  landings  or  within  30  days  after  January 
12. 1993  (the  effective  date  of  AD  92-25-08. 
Amendment  39-8423),  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra 
sensitivity  penetrant  inspection  of  the  nose 
landing  gear,  in  accordance  with  British 


Aerospace  BAe  146  Inspection  Sen  ice 
Bulletin  S  B.  32-131.  dated  December  6, 
1991;  or  Revision  1,  dated  November  12, 
1992. 

(2)  Within  8,000  landmgs  after 
accompiishmg  the  inspection  required  by 
paragraph  (b)(1)  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  (hereafter  at  intervals  not  to  exceed 
8,000  landings,  repeat  the  inspection. 

(3)  If  cracking  is  dt'(.-ctcd,  prior  1,t  further 
(light,  replace  ttie  currently  installed  nose 
landing  gear  with  a  now  or  serviceable  unit 
or  repair  the  rrat  k  in  i^CLordance  with  a 
method  apptiivcd  by  the  M.in.tgcr. 
Sta.ndardiz.ition  Branch.  AN'M-1 13,  FAA. 
Transport  Airpl.mo  Dirtjctornte.  Thereafter, 
repeat  the  insper:;inn  requiri'd  by  pdragraph 
(b)(1)  at  intcr%als  not  to  exceed  8,000 
landings. 

(c)  An  alternaiive  muthod  of  compliance  or 
adjustment  of  the  compliance  time  thai 
provides  an  acreptabie  level  of  safety  maybe 
used  if  approved  by  the  Manager, 
Standardization  Branch.  AN.M-n3,  F.fA. 
Transport  Airplane  Directnrute.  Operators 
shall  submit  thnir  requests  through  an 
appropriate  FAA  Principal  Mai;itenance 
Inspector,  who  may  add  com.ments  and  then 
send  it  to  the  Mmager.  Standardization 
Branch.  ANM-113. 

Note:  Informaiion  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardizaiicn  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  F,^R  21.197  and  21.199  to 
operate  the  airplane  to  a  location  whore  the 
requirements  of  this  AD  can  l»e 
accomplished. 

Issued  in  Rentcn.  Washington,  on  May  19, 
1993. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-12294  Filed  5-24-93;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  93-NM-^}6-AD] 

Airworthiness  Directives;  de  Havilland, 
Inc.,  Model  DHC-S  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-8 
series  airplanes.  This  proposal  would 
require  repetitive  inspections  of  the 
passenger  service  unit  (PSU)  printed 
circuit  boards  and  power  supply 
connectors  to  detect  corrosion  and 
evidence  of  overheating;  and  repair  or 
replacement  of  the  circuit  boards  or 
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replacement  of  connectors,  if  necessary. 
This  proposal  is  prompted  by  reports 
that  certain  PSU  printed  circuit  boards 
and  power  supply  connectors  have 
overheated  in  service.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  overheating  of  the 
PSU  printed  circuit  board  and  power 
supply  connectors,  which  could  lead  to 
a  fire  in  the  PSU. 

DATES:  Comments  must  be  received  by 
July  19, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
46-.\D,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA. 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6428; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  d.ita,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communicetions 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-4&-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-8  series 
airplanes.  Transport  Canada  Aviation 
advises  that  certain  passenger  service 
unit  (PSU)  printed  circuit  boards  and 
power  supply  connectors  installed  in 
these  airplanes  have  overheated  in 
service.  Subsequent  investigation  has 
revealed  that  such  overheating  is  caused 
by  moisture  ingress  into  the  PSU 
connectors,  which  results  in  corrosion 
of  the  printed  circuit  board  pins  and 
connector  interfaces.  Such  corrosion 
causes  increased  resistance  at  these 
interfaces  and,  consequently,  raises  the 
temperature  within  the  PSU.  This 
condition,  if  not  corrected,  could  lead  to 
overheating  of  the  PSU  printed  circuit 
board  and  power  supply  connectors, 
which  could  lead  to  a  fire  in  the  PSU. 

De  Havilland.  Inc.,  has  issued  Alert 
Service  Bulletin  S.B.  A8-33-30, 
Revision  'A',  dated  December  18, 1992, 
that  describes  procedures  for 
conducting  repetitive  visual  inspections 
of  PSU  printed  circuit  boards  and  power 
supply  connectors  to  detect  corrosion 
and  evidence  of  overheating;  and  repair 
or  replacement  of  the  circuit  board  or 
replacement  of  connectors.  If  any 
inspection  detects  corrosion  on  the 
circuit  board,  all  evidence  of  corrosion 
is  removed  or  the  board  is  replaced.  If 
the  board  has  overheated,  it  is  replaced. 
If  corrosion  or  overheat  is  detected  on 
either  connector,  the  affected  connector 
is  replaced.  Transport  Canada  Aviation 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
Airworthiness  Directive  CF-93-01, 
dated  January  15, 1993,  in  order  to 


assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  Aviation  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been  , 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  visual  inspections  of  the  PSU 
printed  circuit  boards  and  power  supply 
connectors  to  detect  corrosion  and 
evidence  of  overheating.  If  any 
corrosion  or  evidence  of  overheating  of 
the  circuit  board  is  detected,  the 
proposed  AD  would  require  the  repair 
or  replacement  of  the  circuit  board.  If 
any  corrosion  or  evidence  of 
overheating  of  the  connectors  is 
detected,  the  proposed  AD  would 
require  replacement  of  the  affected 
connector.  The  proposed  AD  would  also 
require  that  all  findings  of  corrosion  or 
overheating  be  reported  to  the 
manufacturer.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

The  FAA  estimates  that  133  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per  PSU  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  There  could  be 
approximately  20  to  40  PSU's  installed 
on  each  airplane,  depending  on  the 
airplane  model  and  interior 
configuration.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
between  $2,200  and  $4,400  per  airplane 
($110  per  PSU.)  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
I  positive  or  negative,  on  a  substantial 
;  number  of  small  entities  under  the 
i  criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
1  obtained  by  contacting  the  Rules  Docket 
!  at  the  location  provided  under  the 
caption  ADDRESSES. 

I  List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
)IRECTIVES 

1.  The  authority  citation  for  part  39 
Continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1421 
ind  1423:  49  U.S.C.  106Lg};  and  14  CFR 
1.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
dding  the  following  new  airworthiness 

<  irective: 

fe  Havilland.  Inc.:  Docket  93-NM-46-AD. 

Applicability:  Mode!  DHC-8  series 
£  irplanes,  equipped  with  passenger  service 
I  nits  part  numbers  10-1418-1/2  and  10- 
1 081-3/-4/-5/-6;  certificated  in  any 
c  ategory. 

Compliance:  Required  as  indicated,  unless 
3  ccompiished  previously. 

To  prevent  overheating  of  the  passenger 
service  unit  (PSU)  printed  circuit  board  and 
[Jovver  supply  connectors,  which  could  lead 
:j)  a  fire  in  the  PSU,  accomplish  the 
fi  )llowing: 

(a)  Within  300  hours  time-in-service  after 
^e  effective  date  of  this  AD.  or  within  30 
iays  after  the  effective  date  of  this  AD, 
ivhichever  occurs  later:  Conduct  a  visual 
nspection  of  all  PSU  printed  circuit  boards 
ind  power  supply  connectors  to  detect 
:orrosion  and  evidence  of  overheating,  in 


accordance  with  paragraph  III.  of  de 
Havilland  Alert  Service  Bulletin  S.B.  A8-33- 
30,  Revision  'A',  dated  December  18, 1992. 

(1)  If  no  corrosion  or  evidence  of 
overheating  :s  detected,  repeat  the  inspection 
at  intervals  not  to  exceed  600  hours  time-in- 
service. 

(.2)  If  any  corrosion  or  evidence  of 
overheating  of  the  PSU  printed  circuit  board 
is  detected  as  a  result  of  any  inspection,  prior 
to  further  flight,  either  repair  or  replace  the 
PSU  printed  circuit  board  in  .accordance  with 
the  service  bulletin.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  600 
hours  time-in-service. 

(3)  If  any  corrosion  or  evidence  of 
overheating  of  the  power  supply  connectors 
is  detected  as  a  result  of  any  inspection,  prior 
to  further  flight,  replace  the  affected  power 
supply  connector,  in  accordance  with  the 
service  bulletin.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  600 
hours  time-in-service. 

(b)  Within  10  days  after  accomplishing 
each  inspection  required  by  paragraph  (a)  of 
this  AD,  notify  de  Havilland,  Inc.,  of  all 
findings  of  corrosion  or  overheating,  in 
accordance  with  de  Havilland  Alert  Service 
Bulletin  SB.  A8-33-30,  Revision  *A",  dated 
December  18, 1992.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (O.MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq  ]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

-     Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Specir.l  flight  permits  may  be  i.-isued  in 
accordanrs  with  FAR  21  197  and  21  199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  19. 
1993. 

D^mli  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Dirfctomte.  Aircraft  Certification  Senue. 
|FR  Doc.  'J3-12292  Filed  5-24-93;  845  ami 
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ACTK)M:  Notice  of  proposed  rulemaking 
(NPRM). 


14  CFR  Part  39 

(Docket  No.  93-NM-39-AO] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  Series  Airplanes,  Equipped  With 
BFGoodrich  Evacuation  Slides 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  thnt  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9  and  Model  DC-9-80  series  airplanes. 
This  proposal  would  require 
modification  of  certain  regulators  on 
evacuation  slides  on  the  forward  entry/ 
service,  aft  service,  and  tailcone  exit 
doors.  This  proposal  is  prompted  by 
reports  that,  under  certain  conditions, 
certain  evacuation  slides  failed  to  inflate 
immediately.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  delayed  inflation  of  the 
evacuation  slide,  which  could  delay  or 
impede  the  evacuation  of  pa.ssengers 
during  an  emergency. 
DATES:  Comments  must  be  received  by 
July  19.  1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
39-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
BFGoodrich,  Aircraft  Evacuation 
Systems.  3414  South  5th  Street. 
Phoenix.  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washi.nglon;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angelos 
Aircraft  Certification  Offire.  3229  East 
Spring  Street.  Long  beach.  California 
90800-2425. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrf;rf!r,  Aero.<;pace  Engineer. 
Systems  and  Equipment  Branch,  AKM- 
131L.  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beai.h.  California  90806- 
2425;  telephone  (310)  9B8-5338;  fax 
(310)98e-,'52i0. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
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for  comments,  specified  above,  will  be 
considered  before  taking  action  on  tba 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
I>ocket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-39-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-39-AD,  1601  Land  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Recently,  the  FAA  has  received 
reports  that,  under  certain  conditions, 
certain  regulator  valves  may  impede  the 
inflation  of  evacuation  slides  on  the 
forward  entry/service,  afl  service,  and 
tailcone  exit  doors  installed  on    - 
McDonnell  Douglas  Model  DC-9  and 
Model  DC-9-80  series  airplanes. 
Investigation  has  indicated  that  this 
hindrance  to  the  inflation  of  the 
evacuation  slides  may  be  attributed  to 
friction  within  the  regulator.  This 
condition,  if  not  corrected,  could  result 
in  delayed  inflation  of  the  evacuation 
sUde,  which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  4A3106/ 
4A315 3-25-258,  dated  March  29, 1993, 
that  describes  procedures  for 
modification  of  certain  regulators  on 
evacuation  slides  on  the  forward  entry/ 
service,  aft  service,  and  tailcone  exit 
doors.  This  modification  involves 
substituting  the  present  lubricant  with 
Parker  "Super-O-Lube"  and  replacing 
the  compression  spring  with  a  new 
spring.  This  modification  also  entails 
replacing  the  currently  installed 
actuator  with  an  actuator  having 
improved  geometry  and  a  cocking  arm 
with  a  retiun  spring,  which  would 


ensure  consistent  operation  of  the 
regulator. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  certain 
regulators  on  BFGoodrich  evacuation 
slides  on  the  forward  entry/service,  aft 
service,  and  tailcone  exit  doors  installed 
on  McDonnell  Douglas  Model  DC-9  and 
Model  DC-9-80  series  airplanes.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  400 
BFGoodrich  evacuation  slides  installed 
on  McDonnell  Douglas  Model  DC-9  and 
Model  DC-9-80  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  240  evacuation 
slides  are  installed  on  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  series  airplanes  of  U.S.  registry  that 
would  be  affected  by  this  proposed  AD.  = 
It  would  take  approximately  3  work 
hours  per  slide  to  accomplish  the 
proposed  actions,  and  the  average  labor 
rate  is  $55  per  work  hour.  Required 
parts  would  cost  approximately  $660 
per  slide.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$198,000.  or  $825  per  slide.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  DocJcet.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Ammided] 

2.  Section  39.13  Is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  93-NM-39-AD. 

Applicability:  Model  IX>-9  and  Model  DC- 
9-60  series  airplanes,  equipped  with 
BFGoodrich  evacuation  slides,  as  listed  in 
BFGoodrich  Service  Bulletin  4A3106/ 
4A3153-25-258.  dated  March  29, 1993, 
having  regulator  part  number  4A3106-1,  -2, 
or  4A3153,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  delayed  inflation  of  the 
evacuation  slide,  which  could  delay  or 
imptede  the  evacuation  of  passengers  during 
an  emergency,  accomplish  the  following: 

(a)  Within  12  months  after  the  eR'ective 
date  of  this  AD,  modify  BFGoodrich 
evacuation  slides  having  regulator  part 
number  (P/N)  4A3106-1.  -2,  or  4A3153, 
installed  on  forward  entry/service,  aft 
service,  and  tailcone  exit  doors,  in 
accordance  with  BFGoodrich  Service 
Bulletin  4A3106/4A3153-25-258.  dated 
March  29. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Los  Angeles 
AGO. 

(c)  Special  fliglit  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 
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Issued  in  RentDo,  Washington,  on  May  19, 
1993. 

Darrell  M.  Pederaon, 

Acting  Manager.  Traaspoit  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-12291  Filed  5-24-93:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  141 

[Docket  No.  RM9^10-000] 

New  Reporting  Requirement  Under  the 
Federal  Power  Act  and  Changes  to 
Form  No.  FEHC-714;  Proposed 
Rulemaidng;  Extension  of  Time 

May  18. 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACnON:  Notice  of  proposed  rulemaking; 
extension  of  time. 


DEPARTMENT  OF  THE  INTERIOn 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Virginia  Regulatory  Program;  Coal 
Surface  Mining  Reclamation  Fund 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  On  March  30, 1993.  the 
Commission  issued  a  proposed  rule  to 
create  a  new  reporting  requirement 
which  will  inform  potential 
transmission  customers.  State  regulatory 
authorities,  and  the  public  of  potentially 
available  transmission  capacity  and 
knoMTi  constraints  as  required  under  the 
Federal  Power  Act  as  amended  by  the 
Energy  Policy  Act  of  1992.  (58  FR 
17544,  April  5.  1993).  An  extension  of 
time  has  been  granted  at  the  request  of 
various  interested  groups  for  the  filing 
of  comments  on  the  proposed  rule. 
DATES:  The  time  for  filing  comments  is 
extended  from  May  20. 1993  to  June  21. 
1993. 

ADDRESSES:  Office  of  the  Secretary.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  L.  Larcamp  (Legal  Information). 
Assistant  General  Counsel.  Electric 
Rates  and  Corporate  Regulation. 
Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202) 
208-2088  Docket  No.  RM93-10-O0O 

Williqm  Booth  (Technical  Information), 
Office  of  Electric  Power  Regulation, 
Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426, 
(202) 208-0849. 

Lois  D.  Cashell. 

Secretary. 

[FRDoc.  9J-12318  Fikd  5-24-93;  845  am] 
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SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Virginia 
permanent  regulatory  program 
(hereinafter,  the  Virginia  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  includes  changes 
to  §§  45.1-243  and  45.1-258  of  the  Code 
of  Virginia  as  enacted  by  the  Virginia 
General  Assembly  during  its  1993 
session.  The  proposed  changes  to  the 
approved  States  program  were  approved 
by  the  General  Assembly  as  House  bill 
(HB)  1687.  The  proposed  changes  will 
allow  Virginia  to  implement  provisions 
of  the  Federal  Energy  Policy  Act  of  1992 
relative  to  the  replacement  of  water 
supplies  damaged  by  underground 
mining  activities. 

This  document  sets  forth  the  times 
and  locations  that  the  Virginia  program 
and  proposed  amendment  to  the 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  parties  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  required. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  June  24, 
1993.  If  requested,  a  public  hearing  on 
the  proposed  amend.ment  will  be  held 
on  June  21, 1993;  requests  to  present 
testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on  June  9, 
1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  A.  Penn.  Director.  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below.  If  a  hearing  is  requested,  it  will 
bo  held  at  the  same  address. 

Copies  of  the  Virginia  program, 
proposed  amendments  and  ail  written 
comments  received  in  response  to  this 
document  will  be  available  for  review  at 
the  locations  listed  below  during  normal 
business  hours  Monday  through  Friday, 
excluding  holidays.  Each  requestor  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendment  by  contacting  the 
OSM  Big  Stone  Gap  Field  Office. 


Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Big  Stone  Gap  Field 
Office,  P.O.  Drawer  1216.  Powell 
Valley  Square  Shopping  Center,  room 
220.  Route  23,  Big  Stone  Gap,  Virginia 
24219.  Telephone  (703)  523-4303. 

Virginia  Division  of  Mined  Land 
Reclamation.  P.O.  Drawer  900.  Big 
Stone  Gap.  Virginia  24219.  Telephone 
(703)  523-8100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  A  Penn,  Director,  Big  Stone  Gap 

Field  Office,  Telephone  (703)  523-4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Virginia  program  on  December  15, 
1981.  Information  pertinent  to  the 
general  background  and  revisions  to  the 
propo.sed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  proposed  amendments  are 
identified  at  30  CFR  946.12,  946.13, 
946.15.  and  946.16. 

n.  Discussion  of  Amendments 

By  letter  dated  May  6, 1993, 
(Administrative  Record  No.  VA-823) 
Virginia  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  The  proposed  amendment 
includes  changes  enacted  (HB  1637) 
during  the  1993  session  of  the  Virginia 
General  A.ssembly.  House  bill  1687 
amended  §45.1-243.  A.  (Surface  effects 
of  underground  coal  mining  operations) 
to  include  a  reference  to  Section 
720(a)(1)  of  the  Surface  Mining  Control 
and  Reclamation  Act.  The  following 
sentence  was  added  to  the  end  of 
§45.1-243.  A.:  "Nothing  in  §  720(a)(1) 
of  the  federal  act  shall  be  construed  to 
prohibit  or  interrupt  underground  coal 
mining  operations."  In  order  to  protect 
the  stability  ofthe  land,  §45.1-243.  B. 
was  modified  to  allow  the  Director  to 
suspend  underground  coal  mining 
under  major  impoundments 
(impoundments  replaces  "implements" 
in  the  existing  language). 

Under  §45.1-258.  (Replacement  of 
water  supply)  subsections  B.,  C.  D.,  and 
E.  have  been  created  as  a  result  ofthe 
legislation.  The  text  ofthe  new  sections 
is  presented  below: 

§  45.1-258.  B.  Underground  coal 
mining  operations  conducted  after 
October  24,  1992,  shall  promptly 
replace  any  drinking,  domestic,  or 
residential  water  supply  fiom  a  well  or 
spring  in  existence  prior  to  the 
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application  for  a  surface  coal  mining 
and  reclamation  permit,  which  has  been 
afTected  by  contamination,  diminution, 
or  interruption  resulting  from 
underground  coal  mining  operations. 
Until  amendments  to  the  regulations 
governing  the  permanent  state 
regulatory  program  implementing  the 
provisions  of  this  subsection  are 
effective,  the  Director  shall  issue 
guidelines  in  accordance  with 
subdivision  A  1  of  §45.1-230  regarding 
the  replacement  of  any  water  supply 
pursuant  to  this  subsection.  Nothing  in 
this  subsection  shall  be  construed  to 
prohibit  or  interrupt  underground  coal 
mining  operations. 

§45.1-258.  C.  Each  operator  of  an 
underground  coal  mine  shall  record  the 
daily  progress  of  mining  operations  on 
a  mine  map  or  maps  maintained  at  the 
mine  site  or  in  the  company  office.  The 
map  or  maps  shall,  at  a  minimum, 
include  information  on  the  daily 
progress  of  mining  operations 
conducted  after  October  24.  1992.  and 
be  maintained  until  the  completion  of 
the  mining.  The  operator  shall  provide 
the  map  or  maps  to  the  Division  upon 
completion  of  mining  and  upon  request 
of  the  Director. 

§  45.1-258.  D.  If  the  Director  has 
ordered  replacement  under  subsection  B 
of  this  section  and  the  operator  subject 
to  the  order  has  failed  to  provide  the 
map  or  maps  in  accordance  with 
subsection  C  of  this  section,  then  the 
Director's  order  shall  not  be  overturned 
absent  clear  and  convincing  evidence  to 
the  contrary.  Upon  conclusion  of  an 
investigation,  if  the  Director  does  not 
order  replacement  under  the  provisions 
of  subsection  B  of  this  section  and 
reasonable  access  for  a  pre-mining 
survey  was  denied,  the  Director's 
determination  shall  not  be  overturned 
absent  clear  and  convincing  evidence  to 
the  contrary. 

§  45.1-258.  E.  Each  operator  of  an 
underground  coal  mine  shall  provide  a 
certificate  issued  by  an  insurance 
company  licensed  to  do  business  in  the 
Commonwealth  certifying  that  the 
operator  has  a  public  liability  insurance 
policy  in  force  for  the  underground  coal 
mining  operation  which  shall  provide 
for  protection  in  an  amount  adequate  to 
replace  any  water  supply  as  required  by 
subsection  B  of  this  section.  The  policy 
shall  be  maintained  in  full  force  during 
the  term  of  the  permit,  including  any 
renewal  thereof,  and  including  the 
liability  period  necessary  to  complete 
all  reclamation  operations  under  this 
chapter.  The  provisions  of  this 
subsection  shall  expire  on  the  date  the 
amendments  to  the  regulations 
governing  the  permanent  state 
regulatory  program  implementing  the 


provisions  of  subsection  B  of  this 
section  are  approved  for  the 
Commonwealth  by  the  Secretary  of  the 
Interior  of  the  United  States. 

in.  Public  Comments  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Virginia  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  June  9, 1993.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 


ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

Executive  Order  12291 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exception  from  sections  3,  4,  7  and  8  of 
Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11. 
732.13  and  732.17(h)(10),  decision  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
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a  significant  economic  impaction  a 
sub«tantiai  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  946 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  14, 1993. 

]^btf  D.  Jarrett. 

Acting  Assistant  Director,  Eastern  Support 
Center. 

IFR  Doc.  93-12288  Filed  5-24-93;  8:45  am) 
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ENVIPONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  1 

(FR1.-4658-71 

Public  Meeting  of  the  Arctiitectural  and 
industrial  Maintenance  Coatings 
Regiriatory  Negotiation  Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Public  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  we  are  giving 
notice  of  the  next  public  meeting  of  the 
Architectural  and  Industrial 
Maintenance  Coatings  Regulatory 
Negotiation  Conunittee.  The  meeting  is 
open  to  the  public  without  advance 
registration. 

The  purpose  of  the  meeting  is  to 
continue  work  on  development  of  the 
rule. 

DATES:  The  Committee  meeting  will  be 

held  on  June  8,  from  9  a.m.  to  6  p.m., 

and  on  June  9, 1993  from  8:30  a.m.  to 

4  p.m. 

ADDflf  SSES:  The  meeting  will  be  held  at 

Ramada  I^naissance  Hotel,  Herndon. 

Virginia  (nearEhilles  Airport).  Phone: 

(703)  478-2900. 

FOR  FURTHER  INf  OflMATION  CONTACT: 

Persons  needing  further  information  on 

(he  substantive  matters  of  the  rule 


should  contact  Ellen  Ducey,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency,  MD- 
13,  Research  Triangle  Park.  NC  27711 
(919)  541-5408.  Persons  needing  further 
information  on  procedural  or  logistical 
matters  should  call  the  Committee's 
facilitator,  Barbara  Stimson,  The 
Keystone  Center,  Keystone,  CO  (303) 
468-5822. 

Dated:  May  19. 1993. 
Deborah  S.  Daltoa. 

Deputy  Director.  EPA  Consensus  and  Dispute 
Resolution  Program,  Office  of  Regulatory 
Management  and  Evaluation. 
[FR  Doc.  93-12371  Filed  5-24-93;  8:45  ami 

BILLING  CODC 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptteric 
Administration 

50  CFR  Part  217  and  227 
[Docket  No.  930479-3079) 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  rule  and  request  for 
comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  protecting  sea  turtles  to 
allow  permanent  compliance  with  tow 
time  limits  as  an  alternative  to  the  use 
of  turtle  excluder  devices  (TEDs)  by 
shrimp  trawlers  in  a  small  area  off  the 
coast  of  North  Carolina  from  March  1 
through  November  30  each  year.  This 
area  seasonally  exhibits  high 
concentrations  of  red  and  brown  algae 
that  make  trawling  %vith  TEDs 
impracticable.  A  tow-time  limit  of  30 
minutes  from  May  15  through  Augu.st 
15,  each  year  55  minutes  from  April  1 
through  May  14.  and  August  16  through 
October  31;  and  75  minutes  during 
March  and  November,  each  year,  will 
allow  fishermen  to  harvest  shrimp 
efficiently  during  the  traditional 
shrimping  season  (March  through 
November)  and  provide  adequate 
protection  for  sea  turtles  in  this  area. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  not  later 
than  June  24,  1993. 

ADDRESSES:  Copies  of  the  environmental 
assessment  (EA)  for  this  action  may  be 
obtained  from  and  comments  on  this 
proposed  rule  should  be  sent  to  Charles 
A.  Oravetz,  Southea.st  Regional  Office, 
NMFS.  9450  Koger  Boulevard.  St. 
Petersbui:g.  FL  33702. 
FOR  FURTHER  INFORMATXM  CONTACT: 


Phil  Williams,  NMFS  National  Sea 
Turtle  Coordinator  (301  713-2322)  or 
Charles  A.  Oravetz.  Chief,  Protected 
Species  Program.  NMFS  Southeast 
Region  at  813/893-3366. 

SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA),  U.S.C.  1531 
et  seq.  Incidental  capture  by  shrimp 
trawlers  has  been  documented  for  five 
species  of  sea  turtles  that  occur  in 
offshore  waters  of  North  Carolina. 

Final  sea  turtle  conservation 
regulations  at  50  CFR  parts  217  and  227, 
effective  December  1, 1992.  require  all 
shrimp  trawlers,  regardless  of  length,  in 
offshore  waters  of  the  Atlantic  Area, 
including  off  North  Carolina,  to  have  an 
approved  turtle  excluder  device  (TED) 
installed  in  each  net  rigged  for  fi.shing 
year-round,  unless  specifically 
exempted. 

Pursuant  to  the  December  1. 1992. 
final  rule  (57  FR  57348.  December  4. 
1992)  at  50  CFR  227.72(e)(3)(ii).  the 
Assistant  Administrator  for  Fisheries. 
NOAA  (Assistant  Administrator),  may 
allow,  for  periods  of  up  to  30  days, 
compliance  with  tow-time  restrictions 
as  an  alternative  to  the  TED  requirement 
of  50  CFR  227.72(e)(2)(i)  if  he/she 
determines  that  the  presence  of  algae, 
seaweed,  debris  or  other  special 
environmental  conditions  in  a  particular 
area  makes  trawling  with  TED-equipped 
nets  impracticable.  This  rule  proposes 
to  make  compliance  with  tow-time 
limits  a  permanent  altemalive  in  a  small 
area  adjacent  to  the  coast  of  North 
Carolina. 

Special  Environmental  Conditions 

Since  the  TED  regulations  were 
implemented  in  offshore  waters,  a  small 
group  of  fishermen  who  participate  in 
the  shrimp  fishery  in  a  small  area  off  the 
coast  of  North  Carolina  have 
complained  that  they  cannot 
economically  harve.st  shrimp  with  TEDs 
installed  because  high  concentrations  of 
algae  clog  the  TEDs.  The  area  in 
question  is  approximately  30  nautical 
miles  (nm)  long,  between  Rich  Inlet, 
North  Carolina  (34''17.6'N.  latitude),  and 
Browns  Inlet.  North  Carolina  (34'35.7'N. 
latitude),  and  extends  offshore  1  nm 
(North  Carolina  restricted  area).  The 
bottom  between  Rich  and  Browns  Inlets 
consists  of  scattered  rocks,  sea  grasses, 
and  concentrations  of  algae.  Shrimpers 
harvest  the  algae  in  order  to  catch  the 
shrimp  that  inhabit  the  algae.  TEDs  are 
impractical  because  they  clog  or  exclude 
a  large  portion  of  the  algae.  The  algae. 
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initially  thought  by  NMFS  to  consist 
solely  of  a  winged  species  of  the  brown 
algae  Diclyopteris.  was  recently 
determined  to  consist  of  several  species, 
including  at  least  one  red  alga, 
Halymenia  sp.  The  algae  reportedly 
grow  on  adjacent  offshore  hard  bottom 
areas  and  in  the  restricted  area.  Some 
offshore  algae  is  thought  to  break  loose 
naturally  and  during  storms  and  rough 
weather,  and  accumulate  in  shallow 
coastal  waters,  adding  to  the  nearshore 
concentration.  The  unpredictable 
concentration  of  algae  in  this  area  and 
limited  trawlable  bottom  broken  by 
stretches  of  rocky,  untrawlable  bottom, 
makes  trawling  problematic  year-round. 
Consequently,  only  about  40  fishermen 
with  extensive  local  knowledge  fish  in 
these  waters.  They,  generally  limit  their 
fishing  activity  to  day  time  periods  to 
minimize  the  threat  of  gear  loss  and  to 
allow  sorting  of  catch  in  daylight. 
Fishermen  report  that  when  algae  are 
heavily  concentrated,  they  can  only  tow 
for  15-30  minutes  even  without  a  TED. 
If  algae  concentrations  are  lighter,  tow 
times  increase  correspondingly,  but 
normally  do  not  exceed  90  minutes. 
During  shrimping  season,  normally  from 
about  March  through  November,  the 
algae  are  always  present,  but  density  is 
seasonally  dependent,  with  higher 
concentrations  in  summer  months, 
forcing  shorter  tows.  In  colder  months, 
when  algae  concentrations  are  lighter 
and  TED  clogging  is  less  of  a  problem, 
fishermen  will  likely  opt  to  use  TEDs 
rather  than  tow-time  limits  in  order  to 
increase  tow  times  and  optimize 
catches. 

Though  the  area  in  which  the  algae 
concentration  is  problematic  for  these 
local  fishermen  is  small,  the  area  is 
nevertheless  an  important,  productive 
shrimping  ground.  Offshore  shrimp 
grounds  are  limited  off  North  Carolina 
and,  consequently,  the  trawlable  bottom 
in  the  restricted  area  is  important  to 
local  shrimpers,  even  though  the  algae 
pose  a  problem. 

NMFS  Assessment  of  the  Algae  Problem 

NMFS  gear  specialists  conducted  an 
assessment  of  the  algae  problem  in  July 
1989  and  documented  the  presence  of 
large  concentrations  of  brown  algae  near 
New  River  Inlet,  which  lies  between 
Rich  and  Browns  Inlets.  Several 
different  types  of  TEDs  were  evaluated 
for  use  in  this  area.  A  large  grid-type 
TED,  specifically  modified  to  exclude 
sea  grass,  was  tested  and  compared  with 
non-TED  equipped  nets.  Shrimp  catches 
with  and  without  TEDs  were  highly 
variable:  both  TED  and  non-TED 
equipped  nets  clogged  with  algae.  The 
TED-equipped  net  excluded  more  algae 
than  the  control  net,  both  exclusion  of 


algae  resulted  in  exclusion  of  shrimp. 
NMFS*  test  results  suggested  that  a 
technical  option  may  not  exist  to 
harvest  shrimp  eH'ectively  in  heavy 
concentrations  of  brown  algae  in  TED- 
equipped  trawls  when  the  shrimp  are 
harvested  from  the  algae. 

Shrimp  fishermen  cooperating  with 
the  North  Carolina  Division  of  Marine 
Fisheries  (NCDMF)  and  North  Carolina 
Sea  Grant  (Sea  Grant)  tested  additional 
weedless-type  TEDs  with  the  same 
result.  The  weedless  TEDs  released  a 
significant  portion  of  the  algae,  but  in  so 
doing  also  excluded  the  shrimp  within. 

History  of  the  Local  Fishery 

Algae  concentrations  containing 
harvestable  quantities  of  shrimp  have 
been  known  to  exist  for  many  years  in 
the  North  Carolina  restricted  area.  Prior 
to  implementation  of  TED  regulations, 
fishermen  were  able  to  harvest  the  algae 
and  associated  shrimp  using  standard 
shrimp  trawls.  Tow  duration  was 
limited  by  abundance  of  algae  and, 
according  to  fishermen,  seldom 
exceeded  90  minutes.  Shrimping 
traditionally  occurred  from  around 
March  through  November,  depending 
upon  the  abundance  of  shrimp. 

The  TED  regulations,  first  eifective 
October  1, 1987,  originally  required 
TEDs  in  the  Atlantic  area,  including  the 
North  Carolina  restricted  area,  from  May 
through  August  of  each  year, 
commencing  May  1, 1988. 
Subsequently,  interim  rules  and  a  final 
rule  required  the  use  of  TEDs  from 
September  1, 1991,  through  April  30, 
1992  (56  FR  43713,  September  4, 1991), 
and  fi-om  September  1, 1992,  onward 
(57  FR  40861,  September  8, 1992;  57  FR 
57348.  December  4. 1992),  effectively 
requiring  TED-use  year-round  in  this 
fishery.  Since  the  imposition  of  TED 
regulations,  fishermen  in  the  restricted 
area  have  complained  about  shrimp 
losses  associated  with  algal  clogging  of 
TEDs. 

Tow  Times  as  an  Alternative  to  TEDs 

In  an  April  1992  meeting  involving 
local  fishermen,  NMFS,  Sea  Grant,  and 
NCDMF,  the  algae  problem  was  formally 
addressed.  Fishermen  requested  that 
they  be  allowed  to  comply  with  tow- 
time  limits  in  lieu  of  using  TEDs.  They 
provided  affidavits  that  they  would 
report  other  fishermen  who  violated 
tow-time  restrictions  if  such  an  option 
were  authorized.  Sea  Grant  and  NCDMF 
corroborated  fishermen's  claims  that  the 
algae  problem  was  severe  in  the  area 
between  Rich  and  Browns  Inlets,  and 
that  TEDs  would  not  work  effectively  in 
the  area.  NCDMF  offered  to  issue 
permits  to  affected  vessels  {43 
eventually  registered),  to  provide  some 


observer  coverage  in  cooperation  with 
NMFS,  and  to  vigorously  assist  NMFS 
with  enforcement. 

NMFS  agreed  to  consider  allowing 
compliance  with  tow  time  limits  as  an 
option  to  the  use  of  TEDs  in  the  algae- 
affected  area.  The  National  Academy  of 
Sciences  report,  entitled  "Decline  of  the 
Sea  Turtles:  Cause  and  Prevention," 
provides  guidance  on  the  effectiveness 
of  tow  times  as  an  alternative  to  TEDs. 
This  report  concluded  that  tow  times  of 
40  minutes  (bottom  time)  in  summer 
months  and  60  minutes  (bottom  time) 
during  winter  months  would  provide 
protection  comparable  to  that  afforded 
by  TEDs.  Thus,  a  tow-time  limitation,  if 
adhered  to,  appeared  to  be  an  effective 
alternative  to  mandatory  TED  use  and 
would  provide  comparable  protection 
for  sea  turtles. 

NMFS  has  previously  recognized  that 
enforcement  of  tow-time  limitations  is 
difficult  and  expensive  and  that  shrimp 
industry-wide  compliance  with  tow- 
time  limitations  has  been  poor  (See  e.g., 
57  FR  18466,  April  30.  1992;  57  FR 
33452,  July  29,  1992;  57  FR  40859, 
September  8, 1992;  57  FR  40861. 
September  8, 1992;  57  FR  5734«. 
December  4, 1992).  A  reason  for  the 
difficulty  and  costliness  of  enforcing 
tow  times  is  that  such  enforcement  is 
time-consuming  and  requires  a 
significant  presence  by  law  enforcement 
offices  who  must  continually  watch  as 
a  trawler  deploys  its  nets,  monitor  its 
fishing  activity  throughout  the  timed 
tow,  and  finally  witness  retrieval  of 
nets.  When  trawlers  are  far  from  land, 
fishermen  can  observe  the  presence  of 
law  enforcement  patrol  vessels  and  alter 
their  tow  times  accordingly. 

However,  the  North  Carolina 
restricted  area  extends  only  1  nm 
offshore,  with  most  fishing  activity 
taking  place  within  0.5  nm  of  shore.  The 
proximity  of  the  North  Carolina 
restricted  area  to  land,  however, 
facilitates  observations  of  the  tow  times 
by  land-based  enforcement  observers. 
Because  the  presence  of  land-based 
enforcement  observers  is  not  as  readily 
apparent  as  at-sea  enforcement 
observers,  fishermen  will  not  be  a  able 
to  circumvent  the  law.  Further,  the  size 
of  the  restricted  area  is  relatively  small, 
being  only  30  square  nm,  and  the 
number  of  vessels  historically 
participating  in  this  fishery,  about  40, 
further  facilitates  tow-time  enforcement. 

Therefore,  NMFS  proposes  to  amend 
50  CFR  227.72(e)(3)(i)  to  allow 
permanent  tow-time  limitations  in  the 
North  Carolina  restricted  area  of  30 
minutes  from  May  15  through  August 
14,  each  year;  55  minutes  ftom  April  1 
through  May  14,  and  August  16  through 
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October  31;  and  75  minutes  during 
March  and  November. 

On  July  29, 1992.  NMFS  promulgated 
an  interim  final  rule  (57  FR  33452)  that 
allowed  shrimpers  to  limit  tow  times 
rather  than  use  TEDs  through  August 
31, 1992.  This  allowance  was  extended 
to  January  1, 1993,  by  consecutive  30- 
day  notice  actions  and  interim  rules  (57 
FR  40859,  September  8. 1992;  57  FR 
45986,  October  6. 1992;  57  FR  52735, 
November  5,  1992;  57  FR  57968, 
December  8, 1992).  By  separate  actions 
this  allowance  was  extended  for  30  days 
on  April  12. 1993  (58  FR  19631),  and 
again  on  May  12, 1993,  and  is  expected 
to  be  continued  for  the  course  of  this 
rulemaking. 

Enforcement  Observations 

In  1992,  NMFS  observers,  and  Federal 
and  State  enforcement  officers  indicated 
that  the  environmental  conditions  that 
had  previously  precluded  TED  use  in 
the  North  Carolina  restricted  area 
remained  essentially  unchanged. 
NODMF  observed  tows  on  July  26, 1992, 
and  September  29, 1992,  and  verified 
the  presence  of  large  amounts  of  algae. 
Up  to  15  vessels  fished  daily,  but  the 
average  was  three  to  four  vessels.  NMFS 
observers  placed  on  vessels  on 
September  10,  September  28,  and 
November  30, 1992,  reported  no  turtles 
taken  during  14  observed  tows  ranging 
from  18  to  47  minutes.  In  1992,  the  State 
of  North  Carolina  took  Regulatory  action 
similar  to  the  Federal  action  that 
allowed  tow  times  as  an  alternative  to 
TEDs  in  the  North  Carolina  restricted 
area'.  Thus,  Federal  enforcement 
officials,  enforcing  the  Federal  action, 
and  State  enforcement  officials, 
enforcing  the  State  action  and  as 
witnesses  for  violations  of  the  Federal 
action,  conducted  cooperative 
enforcement  activities  and  reported  that 
observed  shrimpers  complied  with  the 
Federal  action.  NCDMF  conducted 
about  230  hours  of  enforcement  effort 
from  July  29. 1992,  through  December  9. 
1992.  directed  specifically  at  monitoring 
compliance  with  tow  times,  and  issued 
only  one  written  warning  for  a  violation 
of  the  State  action.  After  December  9, 
1992,  NCDMF  personnel  not  specifically 
assigned  to  trawler  surveillance  duties 
continued  routine  enforcement  patrols 
along  North  Carolina  beaches,  including 
the  beaches  between  Rich  and  Browns 
Inlets,  but  did  not  observe  any  trawling 
activity  in  the  restricted  area. 

NMFS'  continued  review  of  the 
allowance  of  tow-time  limits  as  an 
alternative  to  the  use  of  TEDs  in  the 
North  Carolina  restricted  area 
documented  no  associated  sea  turtle 
mortalities.  Fishing^activity  in  the 
restricted  area  was  limited  to  five  to 


eight  vessels  daily,  and  the  State  of 
North  Carolina  reported  that  observed 
shrimpers  complied  with  the  tow-time 
restrictions.  The  Assistant 
Administrator  found  that  environmental 
conditions  in  the  restricted  area 
remained  unchanged  and  issued  an 
interim  final  rule  (57  FR  40859. 
September  8, 1992)  that  extended  the 
exemption  through  September  30, 1992. 
NMFS'  continued  review  of  the 
restricted  area  indicated  that  there  were 
no  associated  sea  turtle  mortalities. 

Strandings  in  the  North  Carolina 
Restricted  Area 

Sea  Turtle  stranding  reports 
submitted  after  the  D^ember  8, 1992, 
notice  action  brmg  to  five  the  total 
number  of  known  strandings  (ail 
loggerheads)  in  the  restricted  area  from 
August  1  through  December  31.  1992. 
Strandings  occurred  on  August  22  (2), 
September  10.  September  12.  and 
October  12. 1992.  None  of  the 
strandings  bore  wounds  or  marks  that 
indicated  cause  of  death. 

Stranding  reports  also  document  a 
total  of  two  loggerhead  turtles  and  one 
green  turtle  stranding  in  areas  within  15 
nm  of  Atlantic  Ocean  shoreline  on 
either  side  of  the  restricted  area  between 
August  1  and  December  31, 1992.  All 
three  of  these  strandings  (November  2. 
November  5,  and  November  22)  were 
north  of  the  restricted  area  and  bore  no 
marks  that  indicated  cause  of  death.  The 
stranding  reported  for  Atlantic  beaches 
outside  the  restricted  area  were  all  on 
the  north  side  of  Bogue  Inlet, 
approximately  8  miles  (12.8  km)  from 
the  north  end  of  the  restricted  area. 
NCDMF  personnel  suggest  that  some  or 
all  of  the  three  strandings,  which 
occurred  on  Bogue  Banks  near  Bogue 
Inlet  Pier,  may  have  been  caused  by 
entanglement  nets  set  by  beach  seiners 
working  nearby,  since  several  dolphins 
also  stranded  in  the  area  around  the 
same  time.  NMFS  believes  that  any  sea 
turtles  potentially  taken  incidental  to 
shrimp  trawling  operations  in  the 
restricted  area  would  very  likely  strand 
within  the  restricted  area,  longshore 
current  notwithstanding,  because  of  the 
close  proximity  of  trawling  activity  to 
shore  (usually  within  0.5  nm). 

NMFS  has  concluded  that  because  of 
the  lack  of  observer-documented  takes, 
the  observed  compliance  with  tow-time 
restrictions  by  shrimpers  in  the  North 
Carolina  restricted  area,  the  daylight 
nature  of  the  fishery,  and  the  relatively 
few  fishermen  participating  in  this 
fishery,  it  is  very  unlikely  that  the 
strandings  in  or  near  the  restricted  are 
related  to  this  allowance  of  the  tow-time 
alternative. 


In  summary.  NMFS'  continuing 
review  of  the  tow-time  alternative  in  the 
North  Carolina  restricted  area  indicates 
no  sea  turtle  mortalities  to  date 
associated  with  this  program. 
Furthermore,  NMFS  has  determined 
that  environmental  conditions 
characteristic  of  the  restricted  area 
render  TED  use  impracticable 
throughout  the  traditional  shrimp 
fishing  months  of  March  through 
November. 

Sea  Turtle  Conservation  Measures 

This  rule  proposes  to  make  the 
policies  and  procedures  that  have  been 
in  effect  temporarily  in  the  restricted 
area  under  the  previous  rules  and 
notices  effective  for  the  approximate 
duration  of  the  shrimping  season,  from 
March  1  through  November  30,  each 
year,  with  one  change.  That  is,  it 
proposes  to  provide  additional 
protection  for  sea  turtles  in  the 
restricted  area  by  imposing  a  more 
restrictive  tow-time  limit  during  North 
Carolina's  sea  turtle  nesting  season  (May 
15  through  August  15)  than  previously 
imposed. 

Specifically,  under  this  proposal,  tow- 
times  in  the  North  Carolina  restricted 
area  would  be  limited  to  30  minutes 
from  May  15  through  August  15.  each 
year.  Previously,  the  limit  during  tliis 
period  was  55  minutes.  A  30-minute 
tow-time  limit  during  the  sea  turtle 
nesting  season  would  provide 
additional  protection  for  nesting  females 
and  attendant  males  that  gather  off 
nesting  beaches  in  the  restricted  area.  It 
would  not  impact  fishermen's  normal 
trawl  times,  since  heavy  algae 
concentrations  characteristic  of  these 
warmer  months  cause  fishermen  to 
shorten  their  tow-times  to 
approximately  15-30  minutes.  As 
previously  allowed,  under  the  proposal, 
tow-times  would  be  limited  to  55 
minutes  from  April  1  through  May  14 
and  August  16  through  October  31.  each 
year;  and  during  March  and  November, 
each  year,  they  would  be  limited  to  75 
minutes.  During  January.  Febrjary  and 
December,  there  would  be  no  tow-lime 
alternative,  and  the  TED  requirement  of 
50  CFR  227.72(e)(2)(i)  would  apply. 

Registration  with  the  Director, 
Southeast  Region.  NMFS  (Regional 
Director),  would  be  required  before  a 
vessel  could  trawl  in  the  restricted  area, 
and  vessels  using  the  tow-time 
alternative  would  be  required  to  carry  a 
NMFS-approved  observer  if  requested  to 
do  so  by  the  Regional  Direcior.  The 
observer  would  monitor  compliance 
with  required  conservation  measures, 
including  restricted  tow-times,  and 
resuscitation  of  any  captured  turtles  in 
accordance  with  50  CFR  227.72(e)(l){i). 
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Data  collected  by  observers  could  be 
used  for  enforcement. 

NCDMF  has  informed  NMFS  that  it 
will  issue  a  Proclamation  that  mirrors 
this  rule  at  the  State  level,  thereby 
enabling  North  Carolina  enforcement 
officers  to  enforce  tow-time  restrictions. 
Violations  of  tow-time  restrictions 
documented  by  North  Carolina 
enforcement  officers  may  be  turned  over 
to  NMFS  Southeast  Region,  Office  of  the 
General  Counsel,  for  prosecution  under 
the  ESA,  or  may  be  considered  for 
prosecution  under  State  law.  NMFS  and 
NCDMF  will  jointly  monitor  compliance 
with  the  tnw-time  alternative  and 
continue  to  monitor  the  presence  of 
algae  in  this  area.  This  information 
would  be  used  in  the  continued 
evaluation  of  the  appropriateness  of  a 
TED  exemption  for  this  local  fishery^^ 

Pursuant  to  the  provisions  of  5G  CFR 
227.72(e)(3)  and  (e)(6),  the  Assistant 
Administrator  may  modify  the  required 
conservation  measures  through 
notification  in  the  Federal  Register,  if 
necessary,  to  ensure  adequate  protection 
of  endangered  and  threatened  sea 
turtles.  Under  this  procedure,  the 
Assistant  Administrator  would  imposed 
any  necessary  additional  or  more 
stringent  measures,  including  more 
restrictive  tow  times,  synchronized  tow 
times,  or  termination  of  the  tow-time 
alternative,  if  the  Assistant 
Administrator  determines  that  the 
concentration  of  algae  no  longer  makes 
trawling  with  TEDs  impracticable;  that 
there  is  insufficient  compliance  with  the 
required  conservation  measures;  that 
compliance  cannot  be  monitored 
effectively;  that  significant  or 
unanticipated  levels  of  lethal  or  non- 
lethal  takings  or  strandings  of  sea  turtles 
had  occurred  in  or  near  the  North 
Carolina  restricted  area;  or  that  the 
incidental  take  level  for  the  program  is 
approaching,  or  has  exceeded,  the 
incidental  take  level  established  by  the 
biological  opinion  for  this  rule  issued  as 
a  result  of  consultation  under  section  7 
of  the  ESA.  That  level  is  one  lethal  take 
of  Kemp's  ridley,  green,  hawksbill,  or 
leatherback  turtle;  or  two  lethal  takes  of 
loggerhead  turtles. 

Classification 

The  Assistant  Administrator  has 
determined  that  this  proposed  rule  is 
consistent  with  the  ESA  and  other 
apphcable  law  and  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  E.O.  12291. 

An  initial  regulatory  flexibility 
analysis  was  prepared.  Based  on  that 
analysis,  the  General  Counsel  of  the 
Dep^ment  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  significantly  less  than 
2  i>ercent  of  the  vessels  participating  in 
the  shrimp  industry  in  the  South 
Atlantic  and  involves  less  than  5 
percent  of  the  total  revenues  of  this 
industry. 

The  Assistant  Administrator  prepared 
an  EA  for  this  proposed  rule  that 
concludes  that  the  rule  would  have  no 
significant  impact  on  the  human 
environment.  A  copy  of  the  EA  is 
available  (see  ADDRESSES)  and 
comments  on  it  are  requested. 

In  the  December  1, 1992.  final  rule 
that  implemented  sea  turtle 
conservation  regulations,  NMFS 
concluded  that,  to  the  maximum  extent 
practicable,  the  regulations  were 
consistent  with  the  propo.sed  coastal 
zone  management  program  of  North 
Carolina.  Since  this  rule  does  not 
directly  affect  the  coastal  zone  in  a 
manner  not  already  fully  evaluated,  a 
new  consistency  determination  under 
the  Coastal  Zone  Management  Act  is  not 
required.  Neither  the  ESA  nor  this  rule 
precludes  North  Carolina  from  adopting 
more  stringent  sea  turtle  protection 
measures. 

This  proposed  rule  contains  a 
colleclion-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act, 
namely,  registration  to  trawl  in  the 
North  Carolina  restricted  area.  This 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  control 
number  0648-0267.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  7 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  may  be  sent  to 
NMFS  (see  ADDRESSES)  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

List  of  Subjects 

50  CFR  Part  217 

Endangered  and  threatened  species. 
Exports.  Fish.  Imports.  Marine 
mammals.  Transportation. 


50  an  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals, 
TransfKMlation. 

Dated:  May  19. 1993. 
Samoel  W.  McKeen. 
Program  Management  Officer. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  217  and  227  are 
proposed  to  be  amended  as  follows: 

PART  217— GENERAL  PROVlSiONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531-1544;  and  16 
U.S.C  742a  et  seq.,  unless  otherwise  ooted. 

2.  In  §  217.12,  a  new  definition  f(H'. 
"North  Carolina  restricted  area"  is 
added  in  alphabetical  order  to  read  as 
follows: 

§217.12    Definitions. 


North  Carolina  restricted  area  means 
that  portion  of  the  offshore  waters 
bounded  on  the  north  by  a  line  along 
#34''17.6'N.  latitude  (Rich  hilet.  North 
Carolina)  and  34'*35.7'N.  latitude 
(Browns  Inlet,  North  Carolina)  to  a 
distance  of  1  nautical  mile  seaward  of 
the  72  COLREGS  demarcation  line 
(International  Regulations  for 
Preventing  Collisions  at  Sea,  1972). 


PART  227— THREATENED  RSH  AND 
WILDUFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531  et  seq. 

4.  In  §  227.72,  paragraphs  (e){3)(i)  and 
(e)(3)(ii)  are  revised  to  read  as  follows: 

S  227.72    Exceptions  to  the  prohibitiona. 

(e)-  •  • 

(3)  •  •  •  (i)  Duration  of  tows.  If  tow- 
time  restrictions  are  utilized  pursuant  to 
paragraphs  (e)(2)(ii),  (e)(3)(ii),  or 
(e)(3)(iii)  of  this  section,  a  shrimp 
trawler  must  limit  tow  times  to  no  more 
than  55  minutes  from  April  1  through 
October  31,  and  to  no  more  than  75 
minutes  from  November  1  through 
March  31.  A  shrimp  trawler  in  the  North 
Carolina  restricted  area  must  limit  tow 
times  to  no  more  than  30  minutes  from 
May  15  through  August  15.  The  tow- 
lime  is  measured  from  the  time  that  the 
trawl  door  enters  the  water  until  it  is 
removed  from  the  water.  For  a  trawl  that 
is  not  attached  to  a  door,  the  tow-time 
is  measured  from  the  time  the  codend 
enters  the  water  until  it  is  removed  from 
the  water. 
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(ii)  Alternative — special 
environmental  conditions. — (A)  The 
Assistant  Administrator  may  allow 
compliance  with  tow-time  restrictions, 
as  an  alternative  to  the  TED  requirement 
of  paragraph  (e)(2){i)  of  this  section,  if 
he/she  determines  that  the  presence  of 
algae,  seaweed,  debris  or  other  special 
environmental  conditions  in  a  particular 
area  makes  trawling  with  TED-equipped 
nets  impracticable. 

(B)  North  Carolina  restricted  area. 
From  March  1  through  November  30. 
each  year,  a  shrimp  trawler  in  the  North 
Carolina  restricted  area,  as  an 
alternative  to  complying  with  the  TED 
requirement  of  paragraph  (e)(2)(i)  of  this 
section,  may  comply  with  the  tcw-time 
restrictions  set  forth  in  paragraph 


(e)(3)(i)  of  this  section.  The  owner  or 
operator  of  a  shrimp  trawler,  who 
wishes  to  operate  his  or  her  shrimp 
trawler  ifl  the  North  Carolina  restricted 
area  any  time  during  the  period  from 
March  1  through  November  30,  must 
register  pursuant  to  paragraph  (e)(3)(v) 
of  this  section,  with  registration 
received  by  the  Director,  Southeast 
Region,  NMFS,  at  least  24  hours  before 
the  first  use  of  such  tow  times  each  year. 
Registration  may  be  made  by 
telephoning  (813)  893-3136  or  writing 
to  9450  Koger  Boulevard,  St.  Petersburg, 
FL  33702.  The  owner  or  operator  of  a 
shrimp  trawler  in  the  North  Carolina 
restricted  area  must  carry  onboard  a 
NMFS-approved  observer  upon  written 


notification  by  the  Director,  Southeast 
Region,  NMFS. 

Notification  shall  be  made  to  the 
address  specified  for  the  vessel  in  either 
the  NMFS  or  State  fishing  permit 
application,  the  registration  or 
documentation  papers,  or  otherwise 
served  upon  the  owner  or  operator  of 
the  vessel.  The  owner  or  operator  must 
comply  with  the  terms  and  conditions 
specified  in  such  written  notification. 
All  observers  will  report  any  violations 
of  this  section,  or  other  applicable 
regulations  and  laws;  such  information 
may  be  used  for  enforcement  purposes. 

(FR  Doc.  93-12289  Filed  5-24-93;  8:45  am] 
aiLUNG  CO0€  3S10-22-M 
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This  section  of  the  FEDERAL  REGISTER 
containe  documents  other  than  rules  or 
proposed  rutes  that  are  applicable  to  the 
pubttc.  Notices  o(  hearings  and  invesUgatiom, 
convDittee  meetings,  agency  deciskx^  ar>d 
rulings,  delegations  o(  authority,  filing  of 
petitions  arx]  applications  arxJ  agency 
statements  of  organisation  and  functkxw  are 
examples  of  documents  appearing  In  this 
section. 


AOMrNISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Public  Meetings 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463),  notice  Is  hereby  given  of 
meetings  of  the  Assembly  of  the 
Administrative  Conference  of  the 
United  States. 

DATES:  Thursday,  June  10, 1993, 1  p.m.- 
5  p.m.,  and  Friday,  June  11, 1993, 9 
a.m.-12p.m. 

LOCATtON:  Amphitheatre  of  the  Office  of 
Thrift  Supervision,  Second  Floor,  1700 
G  Street,  NW.,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Renee  Barnow,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2120  L  Street  NW.,  suite 
500.  Washington,  DC  20037.  Telephone: 
(202)254-7020. 

SUPPt^MENTARY  INFORMATION:  The 
Assembly  of  the  Administrative 
Conference  of  the  United  States,  which 
makes  recommendations  to 
administrative  agencies,  to  the 
President,  Congress,  and  the  Judicial 
Conference  of  the  United  States 
regarding  the  efficiency,  adequacy,  and 
fairness  of  the  administrative 
procedures  used  by  Federal  agencies  in 
carrying  out  their  programs,  will  meet  in 
Plenary  Session  to  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  on  the  following 
subjects: 

1.  Use  of  APA  Formal  Procedures  in 
Qvil  Money  Penalty  Proceedings; 

2.  Administrative  and  Judicial  Review 
of  Prompt  Corrective  Action  Decisions 
by  the  Federal  Banking  Regulators; 

3.  Improving  the  Environment  for 
Agency  Rulemaking; 

4.  Peer  Review  in  the  Award  of 
Discretionary  Grants;  and 

5.  Right  to  Consult  with  Counsel  in 
Agency  Investigations 

Plenary  sessions  are  open  to  the 
public.  Further  information  on  the 


meeting,  including  copies  of  proposed 
recomendations,  may  oe  obtained  from 
the  Office  of  the  Chairman.  2120  L 
Street,  NW.,  suite  500,  Washington,  DC 
20037,  telephone  (202)  254-7020. 

Dated:  May  13, 1993. 
JefErey  S.  Lutibert, 
Research  Director. 

(FR  Doc  93-12280  Filed  5-24-93;  8:45  am] 
BauNQ  cooc  nio-oi-w 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southern  Region;  Exemption  From 
Appeal  of  the  Decision  to  Salvage 
Storm  Damaged  T]mt}er  on  the  Cheoah 
Ranger  District,  Nantahaia  National 
Forest,  National  Forests  in  North 
Carolina 

agency:  Forest  Service,  USDA. 
ACTION:  Notice:  exemption  of  decision 
from  administrative  appeal. 

SUMMARY:  Pursuant  to  36  CFR 
217.4(a)(ll).  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  decision  to 
salvage  dead  and  dying  trees  from  a 
portion  of  the  area  damaged  by  the 
February  21, 1993.  tornado  on  the 
Cheoah  Ranger  District  of  the  Nantahaia 
National  Forest  and  to  rehabihtate 
damaged  areas  where  this  salvage  will 
occur.  High  temperatures  have  created 
conditions  suitable  for  the  rapid  spread 
of  blue  stain  fungi  in  the  dead  trees.  If 
not  salvaged  quickly,  these  trees  will 
have  substantially  reduced  value  for 
wood  products. 
EFFECTIVE  DATE:  May  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Appeals  and  Litigation  Group  Leader, 
Southern  Region,  Forest  Service-USDA, 
1720  Peachtree  Road  NW.,  Atlanta.  GA 
30367  (404) 347-4867. 
SUPPLEMENTARY  INFORMATION:  On 
February  21, 1993,  a  tornado  damaged 
trees  within  an  area  covering  about  400 
acres  on  the  Cheoah  Ranger  District  of 
the  Nantahaia  National  Forest,  Graham 
County,  North  Carolina.  Damage  varies 
within  the  400  acre  area;  trees  on  about 
230  acres  were  almost  completely  blown 
over  while  varying  proportions  of  the 


trees  were  blown  over  on  the  remainder 
of  the  area.  The  area  to  which  this 
decisiuo  and  exemption  applies  are  in 
compartments  13  and  15  in  the  . 
drainages  of  Deep  Creek,  Laurel  Branch, 
and  Rough  Branch  and  are  composed  of 
about  170  acres  more  or  less. 

The  timber  stands  severely  affected  by 
this  tornado  need  restoration,  through 
salvage  of  the  merchantable  trees  killed 
or  heavily  damaged,  and  rehabilitation, 
through  site  preparation  and  prompt 
reforestation.  High  temperatures 
characteristic  of  North  Carolina  spring/ 
summer  weather  create  conditions 
conducive  to  the  rapid  spread  of  blue 
stain  fungi  and  secondary  insects  in 
recently  killed  timber.  Blue  stain  fungi 
usually  begins  to  infect  trees  in  the 
latter  part  of  April,  and  within  two 
months  will  spread  to  such  an  extent  as 
to  substantially  reduce  the  trees  value  as 
sawtimber.  Additional  deterioration 
such  as  checking  or  cracking  will, 
within  three  to  four  months,  greatly 
diminish  their  value  for  pulpwood. 

Following  salvage  of  the  damaged 
trees,  these  areas  will  need  to  be 
reforested.  The  sites  will  be  prepared  for 
natural  regeneration  and  supplemented 
in  some  areas  by  planting.  Any  delay 
will  make  it  progressively  more  difficult 
to  accomplish. 

An  analysis  is  oirrently  underway  on 
a  proposed  action  to  salvage  dead  or 
heavily  damaged  trees  and  to 
rehabilitate  the  damaged  stands.  The 
analysis  includes  the  methods  of 
harvest,  site  preparation,  and 
reforestation.  The  environmental 
document  and  biological  evaluation 
being  prepared  will  disclose  the  effects 
of  the  proposed  action  on  the 
environment,  document  public 
involvement,  and  address  the  issues 
raised  by  tlie  public.  Given  the  present 
condition  of  the  damaged  timber  and 
the  high  temperatures  prevailing  in  the 
area,  the  need  for  action  is  critical.  Any 
delay  will  result  in  these  trees  having 
substantially  reduced  value  for  wood 
products  and  will  make  subsequent 
rehabilitation  efforts  more  difficult. 

Dated:  May  19, 1993. 
R.B.  Erickson, 
Deputy  Regional  Forester. 
(PR  Doa  93-12290  Filed  5-24-93;  8:45  ami 
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Rural  Electrification  Administration 

Joe  Wheeler  Electric  Membership 
Corporation;  Rndlng  of  No  Significant 
Impact 

AGENCY:  Rural  Electrification 
Adciinistration,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  NoUca  in  hereby  given  that 
the  Rural  Electrification  Administration 
(REA)  has  made  a  finding  of  no 
significant  impact  (FONSI)  with  respect 
to  the  potential  environmental  impacts 
resulting  from  a  proposal  by  Joe 
Wheelei  Electric  Membership 
Corporation  to  construct  an  office  and 
warehouse  in  Trinity,  Alabama.  The 
FONSI  is  based  on  an  environmental 
assessment  prepared  by  REA. 
FOR  FURTHER  MFORMATKM  COWTACT: 
Lawrence  R.  Wolfe,  Chief, 
Environmental  Compliance  Branch. 
Electric  Staff  Division.  REA,  South 
Agricultiue  Building,  Washington.  IX: 
20250,  telephone  (202)  720-1784. 
SUPPt^MEMTARY  INFORMATION:  The  site 

for  this  project  is  located  approximately 
6  miles  west  of  the  city  of  Decatur  at  the 
southwest  comer  of  Alabama  Highway 
24  and  County  Road  358  in  Trinity. 
Alabama.  The  total  area  of  the  property 
is  approximately  20  acres.  The  total 
warehouse  and  office  wll  total  52.200 
square  feet,  with  45,043  square  feet  for 
the  warehouse  and  7,157  square  feet  for 
rooms  that  will  be  used  for  dispatching, 
a  future  supervisory  control  and  data 
acquisition  system,  operations  offices, 
crew  rooms  and  meeting  rooms  for 
operations  personnel.  All  construction 
materials  and  construction  equipment 
will  be  stored  within  the  building. 

A  separate  office  building  will  nouse 
accounting  personne!.  tlie  General 
Manager,  Himian  Resources  Manager, 
Manager  of  Community  and  Customer 
Relations,  Communications  Director,  the 
Engineering  Department,  a  board  and 
meeting  room,  and  other  staff  personnel. 
It  will  have  13,115  square  foot  of  space. 

The  proposed  office  and  warehouse 
facility  will  have  approximately  160 
parking  spaces  for  employees  and 
visitors  and  ingress  and  egress  drives. 
The  building's  front  drive  from  Highway 
24  will  be  installed  at  the  existing 
nsdian  cut  and  a  back  drive  will  extend 
to  tho  gravel  road  on  the  eastern 
property  line. 

Aitamatives  considered  to  the  project 
as  proposed  were  no  action  and 
alternative  site  locations.  REA  has 
considered  these  alternatives  and  has 
concluded  that  no  action  is  not  a 
preferred  alternative  due  to  the 
demonstrated  need  for  construction. 


The  Highway  24  and  County  Road  358 
site  was  chosen  over  the  alternative  site 
locations  to  be  the  preferred  alternative 
due  to  its  availability. 

Copies  of  the  environmental 
assessment  and  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  REA 
at  the  aforementioned  address  or  Mr. 
S.K.  Chauhan,  Joe  Wheeler  Electric 
Membership  Corporation.  25354 
Alabama  Highway  24,  Trinity,  Alabama 
35673,  telephone  (205)  351-6517. 
Dated:  May  18. 1993. 
Junes  B.  Uufi;  Sr., 
Administrator. 

fFR  Doc  93-12356  Filed  5-24-93;  8:45  am) 
BttXMa  COM  M1»-tS<F 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting  of 
the  Michigan  Advisory  Committee  to 
the  Commission  will  be  held  from  9 
a.m.  until  5  p.m.  on  Thursday.  June  17. 
1993,  at  the  Omni  International  Hotel, 
333  East  Jefferson  Avenue.  Detroit. 
Michigan.  The  purpose  of  the  meeting  is 
to  discuss  current  issues,  orient 
members,  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Janice  G. 
Frazier,  313-259-8180,  or  Constance  M. 
Davis,  Director  of  the  Midwestern 
Regional  Office.  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  Interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dalod  at  Washington,  DC,  May  17, 1993. 
Carol-LmHariey, 

Chief.  Regional  Programs  Coordination  Unit. 
IFR  Doc.  93-12266  Filed  5-24-93;  8:45  am) 

BIUJNQ  COOe  036-01 -<> 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  tha 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Bureau  of  Economic  Analysis 
Title:  Annual  Survey  of  U.S.  Direct 

Investment  Abroad 
Form  Number:  Agency— BE-11;  OMR— 

0608-0053 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approvod  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 
Burden:  1,400  respondents;  105.300 

reporting  hours 
Average  Hours  per  Response:  75  hours 
Needs  and  Uses:  The  survey  collects 
sample  data  on  the  financial  structure 
and  operations  of  nonbank  U.S. 
parent  companies  and  their  nonbank 
foreign  affiliates,  with  emphasis  on 
the  affiliate  data  and  oa  services. 
Universe  estimates  are  developed 
from  the  reported  sample  data.  The 
data  are  needed  to  measure  the 
economic  significance  of  U.S.  direct 
investment  abroad,  monitor  changes 
in  such  investment,  analyze  its  effect 
on  the  U.S.  and  foreign  economies. 
and  based  upon  this  assessment,  make 
informed  policy  decisions  regarding 
U.S.  direct  investment  abroad.  They 
are  also  needed  to  support  U.S. 
negotiations  with  foreign  countries  on 
international  investment  and  trade  in 
services. 
Affected  Public:  Business  or  other  for- 
profit  institutions 
Frequency:  Annually 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Paul  Bugg.  395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  482- 
3271,  Department  of  Commerce,  room 
H5310,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  room 
3228,  New  Executiva  Ofilce  Building. 
Washington,  DC  20503. 

Dated:.May  19, 1993. 
Edward  Michals, 

Departmental  Qearance  Officer.  Office  of 
Management  and  Organization. 
IFR  Doc.  93-12257  Filed  5-24-93;  8:45  amj 
BILLMC  COOC  XTO-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
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collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  {44  U.S.C  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Certified  Trade  Missions: 
Application  for  Status. 

Form  Numbers:  Agency — ITA-4127P, 
0MB— 0625- 

Type  of  Request:  New  Collection. 

Burden:  60  respondents;  60  reporting 
hours 

Average  Hours  per  Response:  1  hour 

Needs  and  Uses:  The  International 
Trade  Administration's  U.S.  and 
Foreign  Commercial  Service 
(US&FCS)  offers  trade  mission 
guidance  and  assistance  to  federal,    ■ 
state  and  local  development  agencies, 
cliambers  of  commerce,  industry  trade 
associations,  other  export-oriented 
groups.  These  trade  missions  open 
doors  to  government  and  business 
leaders  in  promising  export  markets 
around  the  world.  The  Application  for 
Status  is  a  questionnaire  that  is 
prepared  and  signed  by  an  organizer  ' 
to  begin  the  certification  process  after 
reading  and  agreeing  to  abide  by  the 
terms  of  Conditions  of  Participation 
applicable  to  the  Certified  Trade 
Mission  program.  Upon  approval  of 
the  Application  for  Status,  the 
organizer  enters  into  a  binding 
Participation  Agreement  (Form  ITA- 
4008P:  0MB  No.  0625-0147)  with  the 
agency.  To  apply  for  U.S.  Department 
of  Commerce  sponsorship,  the  trade 
mission  organizer  must  have,  as  a 
primary  objoctive.  the  promotion  of 
U.S.-produced  goods  and  services 
and/or  the  establishment  of  marketing 
representation  abroad. 

Affected  Public:  State  of  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  and  Small 
businesses  or  organizations 


Frequency:  On  occasion 
Respondent's  Obligations:  Required  to 

obtain  or  retain  a  benefit 
0MB  Desk  Officer:  Gary  Waxman.  (202) 

395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14lh  and  Constitution  Avenue 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  May  19. 1993. 
Edward  Michals, 

Departmsntal  Qeamnce  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  93-12258  Filed  5-24-93;  8;45  am] 

B4LUNO  COOe  SSIO-CW-M 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held  June 
17, 1993,  9  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  1617M(2),  14th 
Street  k  Pennsylvania  Avenue  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  related  equipment  and  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 


The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealins  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Conunittee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  May  18, 1993. 
Betty  Anne  Ferrell, 

Director,  Technical  Advisory  Committee  Staff. 
[FR  Doc.  93-12259  Filed  5-24-93;  8:45  ami 

B4UJNa  CODE  3S10-OT-M 


Economic  Development 
Administration 

Petitions  by  Producing  Firms  for 
Determination  of  Eiigibliity  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  DOC. 
ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petiiions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
hsted  below. 


Firm  name 

Address 

Date  petition 
accepted 

Product 

G&G  Unifomr.  Co  .  Inc 

Dorris  Company,  Ire  

Control  Sional  Cotd 

2113-2117  Oliver  Street,  E3altimofe.  MD 

21213. 
8610  Page  Avenue.  St.  Loois,  MO  63114 

1985  S.  Depew  Street,  #7,  Denver.  CO 

80227. 
18  Pocasset  St..  Fall  River,  MA  02722  .... 

5900  S.  U.S.  177,  Stillwater^  OK  74074  .. 
1351    Tandem   Ave..    N.E.,   Box   7748, 

Salem,  OR  97303-0139. 
5305  Iroquois  Avenue,  Eria,  PA  16511  ... 

801     West    Avenue,    Cartersvilte,    GA 

30120. 
320  Broad  Hollow  Road.  Fanningdala. 

NY  11736. 

03/15/93 

04/17/93 

04/1 9«3 

04/19/93 

04/21,'93 
04/23/93 

05A)3/93 

05/04/93 

05A)4/93 

Apparel — girl  and  \>oy  scout  uniforms.  American  Red 

Cross  Unifomns  and  others. 
Shaft  mounted  screw  conveyor  and  base  nxHjnted 

fixed  ratio  speed  changers. 
Machine  and  equipment— /VNI  automatic  numtjer  iden- 

Bo-Mar Manufacturing  Co., 

Inc. 
Ren  Cofporation 

tification  systems  and  Morse  Code  station  identifiers. 
/Vpparel —  women's  sport  jackets  made  mostly  from 

cotton,  polyester  blerxls,  linen,  wool  knits. 
Automatic  process  control  instrument  systems. 

Siltec  Corporation 

Raw  polished  silicon  crystal  wafers  and  epitaxial  wa- 

RCR Screw  Machine  Prod- 
ucts, inc. 
AS.  ii&jM  &  Conipany 

Electronic    Hardware    Cor- 
poration. 

fers.                                      . 
Industrial  fasteners. 

Screen  and  roller  printif>g  on  knit  and  woven  fabric. 
Control  knobs  and  panel  hanJware. 

IMI 
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Rrmname 


UL  Machine  Tool.  Inc 

insuiectro 

Joseph  OaA  Corporaflon  __.. 

Electro  OpScs  Manufactur- 
ing, Inc. 

Eaging  Co..  Inc.  (the) 

Sivyer  Steel  Corporation 

Mlam  Petioieurr  Company . 

BR.  Industrtee,  Inc _.. 

Wire  Rope  Corporation  of 
America,  Inc. 

Strack  Plastics,  Inc 

ILC  Data  Device  Corpora- 
tion. 

DfBCo  Spring  Manufacturing 
Co..  Inc 


Address 


100  QuaBty  Way,  P.O.  Box  75.  Grand 

Blanc,  Ml  48439. 
20362  Windrow  Drive,  Lake  Forest,  CA 

82630. 
2500  Broadway,  Camden.  NJ  08104 

4469  TN/leerth  Street.  Wyandotte.  Ml 

48192. 

HC65.  Box  44,  Gurley.  NE  69141 ^.. 

225  South  33rd  Street  B^tendorf,  lA 

52722. 
115  East  Travto.  #1 133,  San  Antonto,  TX 

78205. 
1442   N.   Memorial   Drive.   Racine.   W» 

53404. 
609  N.   2nd  Street.   SL  Joseph.   MO 

64501. 
10976  Maple  Road,  Lafayette,  CO  80026 
105  Wittxjr  Place,  Bohemia,  NY  11716  .„ 

7042  Long  Drtve/PO  Box  266088.  Hous- 
ton. TX  77087. 


DatepeOtton 
accepted 


05A>4/93 

05A)7/93 

0&<07/93 

0&107/93 

05/10/93 
05/10^93 

05/10/93 

06/11/93 

05/11/93 

05/12/93 
05/13/83 

05/14/93 


Product 


Special  machinery  to  kad,  damp,  position,  dria,  rriM 

and  remove  metal  lor  automot-ve  Industry. 
Laminate  product*  (ngld.  multilayer.  prepr«g). 

Refinery  and  petrochemical  plant  equipment  Indudfrig 

heat  exchangers  arxj  pressure  vessels. 
fiber  optfc.  sprinkler  system  parts,  elfectncal  terminals 

and  conneclort  and  computer  ship  covers. 
Agriculture  and  corvstruction  vehicle  parts. 
Parte  of  earthmovlng  equipment.  automot>ile  shredding 

equipment,  etc. 
HydrocarDons  (crude  oil  and  natural  gas). 

Suspension  and  axie  bracketry.  undercamaga  support 

era  boistars.  ddve  sprockets. 
Wire  rope. 

Plastic  line  t»oda  lor  use  in  bhck  laying. 
Data  txjs-hybfW  microelectronic  devteee. 

HeTical  springs. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  7023,  Economic 
Development  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230,  HO  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Ai|»i  stance. 

peted:May18. 1993. 
Daivid  L  Mcllwain, 

Ac  ting  Deputy  Assistant  Secretary  for 
Pr  igram  Operations. 

IF!  1  Doc.  93-12306  Filed  5-24-93;  8:^5  am) 
Biilfia  COOC  3S1»-a4-M 


International  Trad*  Administration 
[A-47S-810] 

Preliminary  Determination: 
Antidumping  Duty  Investigation  of 
Pads  for  Woodwind  Instrument  Keys 
From  Italy  Manufactured  by  Music 
Center  s  jlc.  dl  Luciano  PisonI  and 
Lucien  s.n.c.  di  Daniio  Pisoni  &  C. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  25,  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
John  Gloninger,  Office  of  Antidumping 
Investigations.  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  I4lh  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230;  telephone  (202)  482-2778. 

Preliminary  Determination 

We  preliminarily  determine  that  pads 
for  woodwind  instrument  keys 
manufactured  by  Music  Center  s.n.c  di 
Luciano  Pisoni  (Pisoni)  and  Lucien 
s.n.c.  di  Daniio  Pisoni  &  C.  (Lucien) 
from  Italy  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margin  is  shown  in  the 
"Suspensio.-!  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this  case  on 
November  10, 1992  (57  FR  54220. 
November  17, 1992).  the  following 
events  have  occurred.  On  December  7, 
1992.  the  International  Trade 
Commission  (ITC)  issued  an  affirmative 
preliminary  determination. 


On  December  10, 1992.  the 
Department  sent  its  antidumping 

questionnaire  to  Pisoni. 

On  December  21. 1992.  Pisoni 
requested  an  extension  until  January  1. 
1993,  to  respond  to  Sections  A.  B,  and 
C  of  the  Department's  questionnaire.  On 
December  29. 1992.  the  Department 
granted  the  request.  Then  on  January  5. 
1993.  Pisoni  requested  another 
extension  until  Januar>'  31  and  February 
18,  1993  for  Section  A  and  Sections  B 
and  C.  respectivniy.  Before  we 
responded  to  this  request,  on  January  6, 
1993.  Pisoni  submitted  another 
extension  request  until  February  1, 
1993.  On  January  8. 1993.  we  granted 
this  second  request. 

On  January  14. 1993,  petitioner 
submitted  comments  on  Appendix  V  of 
the  Department's  questionnaire. 

On  January  21. 1993.  we  informed 
Pisoni  that  it  must  submit  its  sales 
information  on  computer  tape  because 
the  aggregate  number  of  sales 
transactions  were  too  large  to  manage  on 
computer  disk. 

On  January  22. 1993.  Pisoni  requested 
an  additional  extension  of  time  until 
February  8, 1993  to  respond  to  the 
questionnaire.  On  January  26, 1993.  we 
denied  this  request.  Then,  on  January 
27. 1993,  we  granted  a  one-day 
extension  to  Pisoni  until  February  2. 
1993.  for  submission  of  its  computer 
tapes.  On  February  1. 1993,  Pisoni 
requested  another  one-day  extension  of 
time  to  submit  its  narrative  responses  ttJ 
the  Department's  questionnaire.  This 
was  also  granted  to  Pisoni.  On  February 
2, 19S3,  Pisoni  advised  tiie  DeparLnent 
that  it  would  file  its  responses  shortly 
after  5:00  p.m.  on  that  day. 
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On  February  4, 1993,  petitioner 
requested  that  the  Department  reject  the 
questionnaire  responses  of  Pisoni  since 
they  were  untimely  and  unresponsive  to 
the  Department's  instructions.  Then,  on 
February  16. 1993,  petitioner  submitted 
comments  on  the  questionnaire 
responses  by  Pisoni. 

On  February  13, 1993,  the  Department 
sent  a  deficiency  letter  to  Pisoni  for 
Sections  A,  B  and  C  of  its  questionnaire 
response. 

On  February  22, 1993,  Pisoni 
requested  the  disqualification  of  a 
member  of  petitioner's  counsel  based  on 
his  prior  involvement  as  a  government 
attorney  for  the  ITC  in  the  initial 
investigation  of  Pisoni  in  1983.  On 
March  3, 1993,  petitioner  requested  that 
the  Department  deny  Pisoni's  request. 

On  Klarch  4. 1993,  Pisoni  submitted 
its  response  to  the  Department's 
deficiency  questionnaire  of  February  18. 
1993. 

On  March  5. 1993,  petitioner 
requested  that  the  preliminary 
determination  be  extended  until  April 
13.  1993. 

On  March  11, 1993,  we  requested 
additional  information  on  Pisoni's  third 
country  sales.  On  March  17, 1993, 
Pisoni  submitted  this  information. 

On  March  17,  1993,  the  Department 
inforpied  Pisoni  that  the  Department 
would  not  disqualify  a  member  of 
petitioner's  counsel. 

On  March  18.  1993,  the  Department 
postponed  the  preliminary 
determination  until  April  13. 1993  (58 
PR  14558). 

Also  on  March  18. 1993,  petitioner 
submitted  comments  on  the  responses 
by  Pisoni  to  the  Department's  deficiency 
le'tter. 

On  March  24, 1993,  the  Department 
postponed  the  date  of  this  preliminary 
determination  to  May  19, 1993,  due  to 
extraordinary  circumstances  (58  FR 
17382,  April  2, 1993).  On  March  25. 
1993,  petitioner  objected  to  this 
postponement  on  the  grounds  that 
Pisoni  was  not  cooperating  in  this 
investigation. 

Also  on  March  25, 1993.  the 
Department  sent  a  second  deficiency 
letter  to  Pisoni. 

On  April  6. 1993.  Pisoni  requested 
expedited  confirmation  that  it  may 
rpro-t  the  date  of  sale  as  the  data  of 
invoit^  and  report  third  country  market 
sales  to  Taiwan  and  not  Japan.  In 
response  to  these  requests,  we 
responded  on  April  8. 1993,  that  we 
would  not  confirm  that  Pisoni  may 
continue  to  report  the  the  date  of 
invoice  as  the  date  of  sale.  We  stated 
that  the  point  at  which  price  and 

Quantity  are  fixed  is  the  appropriate 
ate  of  sale.  We  also  stated  that  Pisoni 


must  report  third  country  sales  to  Japan 
and  Taiwan. 

On  April  22, 1993.  petitioner 
submitted  comments  on  this  request  by 
Pisoni. 

Also  on  April  22. 1993.  Pisoni 
requested  a  one-day  «xtension  to 
respond  to  the  Department's  March  25 
deficiency  letter. 

Pisoni  submitted  its  response  on  April 
23. 1993.  On  April  29. 1993,  Pisoni 
submitted  further  comments  in  response 
to  petitioner's  letter  of  April  22, 1993. 

The  Respondents 

Based  on  the  information  submitted 
on  the  record  by  Pisoni,  we 
preliminarily  determine  that  the  related 
companies,  Pisoni  and  Lucien  should  be 
collapsed  for  purposes  of  this 
investigation.  Therefore,  sales  made  by 
Lucien  are  subject  to  this  investigation 
and  not  under  the  "all  other"  category 
of  the  existing  order  covering  the  subject 
merchandise.  Lucien  was  established  in 
1989  by  Luciano  Pisoni,  who  at  that 
time  was  the  sole  owner  of  Pisoni.  Since 
that  time.  Pisoni  has  owned  50  percent 
of  Lucien.  Luciano  Pisoni's  son  also 
owns  50  percent  of  Lucien.  Luciano 
Pisoni  is  the  legal  representative  with 
rights  of  signature  of  Lucien,  and  may 
make  any  kind  of  business  decision 
with  regard  to  the  operation  of  Lucien. 
Both  companies  share  machinery  and 
manufacturing  sites,  and  Pisoni  is 
involved  in  the  marketing  of  pads  on 
behalf  of  Lucien.  The  sales  forces  of 
Lucien  and  Pisoni  work  jointly,  and  in 
many  instances  involve  the  same 
employees.  Furlliermore,  the  prices 
quoted  by  Lucien  and  Pisoni  are  the 
same,  and  Luciano  Pisoni  confirms  the 
final  invoice  for  Lucien.  Therefore,  we 
determine  that  Pisoni's  exclusion  from 
the  current  AD  ordor  also  applies  to 
Lucien,  and  that  Lucien  is  subject  to  this 
investigation.  (See  Pads  for  Woodwind 
Instrument  Keys  from  Italy: 
Antidumping  Duly  Order.  49  FR  37137. 
September  21. 1984). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  pads  for  woodwind 
instrument  keys  (pads),  which  are 
manufactured  by  Pisoni  and  Lucien 
(collectively,  "Pisoni"). 

Pads  for  woodwind  instrument  keys 
covered  by  the  scope  of  this 
investigation  are  currently  classifiable 
under  the  following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  9209.99.4040 
and  9209.99.4080.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 


Period  of  Investigation 

The  period  of  investigation  is  April  1, 
1992,  through  September  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  that  the 
products  covered  by  this  investigation 
comprise  a  single  category  of  "such  or 
similar"  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
third  country  to  compare  to  U.S.  sales, 
we  made  similar  merchandise 
comparisons  on  the  basis  of:  diameter, 
type  of  material,  pad  variety,  type  of 
core,  type  of  disk,  and  thickness,  as 
listed  in  appendix  V  of  the  Department's 
antidumping  questionnaire.  We 
compared  sets  of  pads  sold  in  the  U.S. 
market  to  sets  of  pads  sold  in  the  third 
country  market,  and  compared 
individual  pads  to  individual  pads.  We 
made  adjustments,  where  appropriate, 
for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pads 
from  Italy  to  the  United  States  were 
made  at-less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

Date  of  Sale 

For  purposes  of  the  preliminary 
determination,  we  have  accepted 
Pisoni's  claim  that  the  proper  date  of 
sale  for  the  reporting  of  its  sales  during 
the  POI  is  the  date  of  the  invoice,  as  this 
appears  to  be  the  date  when  the  basic 
terms  of  sale,  namely  price  and 
quantity,  are  fixed  between  Pisoni  and 
its  customers.  Pisoni  claims  that  any 
documents  it  receives  from  customers 
which  list  quantities  and  other  sales 
information  prior  to  the  date  of  invoice 
are  subject  to  change  or  modification  up 
to  the  date  of  invoicing.  An  analysis  of 
the  invoices  and  purchase  orders 
submitted  by  Pisoni  in  this  investigation 
indicates  that,  in  many  cases,  the  basic 
terms  of  sale  did  change  subsequent  to 
the  order  date.  Pisoni  further  claims  that 
for  most  sales  to  the  United  States,  and 
for  all  sales  to  third  country  markets, 
such  as  Taiwan,  invoices  are  the  only 
sales  documentation  in  existence. 
Accordingly,  we  have  accepted 
preliminarily  Pisoni's  date  of  sale 
methodology  and  will  verify  the 
accuracy  and  reasonableness  of  its 
claim. 


IMI 
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United  States  Price 

We  based  all  USP  on  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  f.o.b  sales  to  unrelated  customers. 
We  made  one  addition  to  USP  for 
payments  Pisoni  received  from  its 
distributor  in  the  U.S.  market  for 
exchange  rate  fluctuations.  We 
recalculated  this  adjustment  based  on 
the  terms  specified  in  the  price 
protection  agreement  between  Pisoni 
and  its  distributor.  We  made  no 
adjustment  for  reported  quantity 
discounts  because  the  prices  reported 
were  already  net  of  discounts.  Also,  we 
did  not  deduct  reported  expenses  for  air 
freight  charges  because  the  prices  Pisoni 
reported  were  ex-factory  prices  which 
did  not  include  any  expenses  associated 
•with  air  freight. 

Finally,  we  did  not  make  a 
circumstance  of  sale  adjustment  for 
reported  direct  selling  expenses  because 
the  expenses  were  not  properly 
supported  on  the  record,  and  it  is  not 
clear  who  incurs  these  reported 
expenses.  Also,  it  is  unclear  how  Pisoni 
derived  the  percentage  factor  it  applied 
to  USP  to  calculate  these  reported 
expenses.  In  two  deficiency  letters,  we 
requested  that  Pisoni  submit  documents 
showing  how  this  adjustment  was 
calculated,  but  Pisoni  did  not  do  so. 
Pisoni's  narrative  description  only  states 
that  its  direct  selling  expenses  for 
products  sold  in  the  U.S.  market  are  less 
than  its  expenses  for  products  sold  in 
the  home  market,  and  therefore,  we 
should  adjust  upward  the  U.S.  price  by 
the  amount  of  this  difference.  However. 
Pisoni  did  not  provide  any  information 
with  respect  to  selling  expenses 
incurred  for  products  sold  in  third 
countries.  Since  we  are  using  Taiwan  as 
a  basis  for  FMV  and  the  reported 
expenses  are  not  properly  supported  on 
the  record,  we  have  not  made  a 
circumstance  of  sale  adjustment  for 
reported  direct  selling  expenses. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  pads  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  pads  to 
the  volume  of  third  country  sales  of  the 
same  product,  in  accordance  with 
sectidn  773(a)(1)(B)  of  the  Act.  In 
making  this  determination,  we 
disregarded  sales  of  pads  from  Luden  to 


Pisoni.  According  to  Pisoni,  it  was 
purchasing  the  product  In  a  wholesaler 
capacity  when  it  purchased  pads  from 
Lucien,  and  the  pads  were  intended  for 
home  market  consumption.  However, 
Pisoni  did  not  identify  which  home 
market  sales  it  reported  were  first 
purchased  from  Lucien.  Therefore, 
without  this  information,  we  cannot 
determine  whether  inclusion  of  the 
sales  bom  Lucien  to  Pisoni  would 
constitute  any  double  counting  of  home 
market  sales.  When  these  sales  to  Pisoni 
are  removed  from  the  home  market 
database.  Pisoni's  home  market  is  not 
viable  during  the  POI.  Therefore,  in 
accordance  with  19  CFR  353.49(b).  we 
have  chosen  sales  to  Taiwan  as  a  basis 
for  FMV.  We  selected  Taiwan  because 
exports  to  Taiwan  consist  of  sales  of  the 
most  similar  merchandise  and  in  the 
largest  quantities,  and  the  market  in 
Taiwan  is  most  like  the  United  States 
market. 

We  calculated  FMV  based  on  f.o.b. 
and  c&f  prices  to  unrelated  customers  in 
Taiwan.  Where  possible,  we  compared 
U.S.  sales  to  third  country  sales  of 
similar  and  identical  merchandise  made 
at  the  same  level  of  trade,  in  accordance 
with  19  CFR  353.58.  We  made 
deductions,  where  appropriate,  for 
freight  expenses  inciirred  on  c&f  sales. 
We  made  no  adjustment  for  reported 
quantity  discounts  because  the  prices 
reported  were  aheady  net  of  discounts. 

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses.  Since  we  are  collapsing 
Pisoni  and  Lucien  into  one  entity  for 
purposes  of  this  investigation,  we  have 
recalculated  credit  expenses  using  the 
average  interest  rate  for  Pisoni  and 
Lucien.  We  also  made  an  adjustment  for 
physical  differences  in  merchandise, 
where  appropriate,  in  accordance  with 
19  CFR  353.57. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  FederaJ^Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act, 
with  respect  to  imports  of  pads  from 
Italy.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 


reasonable  basis  to  believe  or  suspect 
that: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Since  there  is  currently  an 
antidumping  duty  order  in  effect  with 
respect  to  imports  of  pads  from  Italy 
(other  than  those  from  Lucien  and 
Pisoni).  we  find  that  there  is  a  history 
of  dumping  in  the  United  States  of 
merchandise  which  is  the  subject  of  this 
investigation. 

However,  based  on  our  analysis  of  the 
shipment  data  submitted  by  Pisoni,  we 
preliminarily  determine  that  massive 
imports  do  not  exist.  As  stated  in  19 
CFR  363.16.  we  consider  imports  to  be 
massive  if  there  has  been  an  increase  of 
15  percent  or  more  over  a  relatively 
short  period  of  time.  A  comparison  of 
Pisoni's  shipments  &x)m  June  1992 
through  October  1992  and  those  from 
November  1992  through  March  1993, 
indicate  that  imports  have  increased  by 
less  than  15  percent.  As  such,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist  for  Pisoni. 

Suspension  of  Liquidation 

hi  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  pads  from  Italy  finm  Pisoni 
and  Lucien.  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  cf 
publication  of  this  notice  in  the  Federal 
Register.  There  is  no  "All  Other"  rate  in 
this  investigation  since  the  Department 
limited  this  investigation  to  Pisoni  and 
an  antidumping  duty  order  currently 
exists  with  respect  to  exports  of  pads 
from  all  other  companies  in  Italy.  (See 
Pads  for  Woodwind  Instrument  Keys 
from  Italy:  Antidumping  Duty  Order.  49 
FR  37137,  September  21. 1984).  This 
suspension  of  liquidation  and  the 
estimated  margin  shown  below  apply 
only  to  Pisoni  and  Lucien. 

For  previously  reviewed  or 
investigated  companies,  other  than 
Pisoni  and  Lucien,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  review  period.  (See  Pads  for 
Woodwind  Instrument  Keys  from  Italy- 
Final  Results  of  Antidumping  Duty 
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Administrative  Review.  57  FR  48202, 
October  22. 1992).  For  unreviewed  or 
non-investigated  companies,  the  cash 
deposit  rate  will  continue  to  be  the  all 
other  rate  published  In  this  review 
period,  (57  FR  48202,  October  22. 1992). 

For  Pisoni  and  Luden,  therefore,  the 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margin, 
as  shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weiglited-average 
dumping  margin  for  Pisoni  and  Lucien 
is  1.26  percent. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination. 

If  our  Enal  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  June  30, 1993,  and  rebuttal 
briefs  no  later  than  July  7, 1993.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  bearing,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  July  12, 1993, 
at  10  a.m.  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230.  Parties  should  confirm  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  Thu  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  brie&. 


This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR  353.15. 
Joseph  A.  Sp«trijil, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  93-12361  Filed  5-24-93;  8:45  am] 
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Industrial  Belts  and  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  November  12. 1991,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
industrial  belts  and  components  thereof, 
whether  cured  or  uncured  (industrial 
belts),  from  Japan.  This  review  involves 
the  sales  of  three  manufacturers/ 
exporters  of  this  merchandise  in  the 
United  States  during  the  period  June  7, 
1S89  through  May  31. 1990. 

The  Department  gave  interested 
parties  the  opportunity  to  comment  on 
its  preliminary  results.  Based  upon  the 
analysis  of  the  comments  which  were 
received,  the  Department  has  changed 
the  margins  from  those  presented  in  the 
preliminary  results. 

EFFECTIVE  DATE:  May  25.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Vannatta  in  the  Office  of 
Antidumping  Compliance;  International 
Trade  Administration;  U.S.  Department 
of  Commerce;  Washington.  DC  20230; 
telephone  nu.Tiber  (202)  482-5253. 

SUPPL£MENTARY  INFORMATIO.N: 

Background 

On  November  12, 1991,  the 
Department  published  in  the  Federal 
Register  (56  FR  57513]  the  preliminary 
results  of  its  administrative  review  of 
tiie  antidumping  duty  order  on 
industrial  belts  from  Japan  (June  14, 
1989,  54  FR  25314,  amended  August  4. 
1989.  54  FR  32104).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Tariff  Act). 


Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  industrial  belts  and 
components  and  parts  thereof,  whether 
cured  or  uncured,  from  Japan.  These 
products  include  V-belts.  synchronous 
belts,  and  other  industrial  belts,  in  part 
or  wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber)  or  steel  wire,  cord  or  strand,  and 
whether  in  endless  [i.e.,  closed  loops) 
belts,  or  in  belting  in  lengths  or  links. 
This  review  excludes  conveyor  belts 
and  automotive  belts,  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors. 
buses,  and  lift  trucks. 

During  the  period  of  review,  the 
merchandise  was  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
subheadings  3926.90.55,  3926.90.56. 
3926.90.57.  3926.90.59.  3926.90.60, 

4010.10.10,  4010.10.50,  4010.91.11, 
4010.91.15,  4010.91.19.  4010.91.50, 

4010.99.11.  4010.99.15.  4010.99.19, 
4010.99.50,  5910.00.10,  5910.00.90.  and  ' 
7326.20.00.  The  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

In  the  preliminary  results,  the  period 
of  this  administrative  review  was 
established  as  February  1. 1989  through 
May  31. 1990  [Initiation  of  Antidumping 
Duty  Administrative  Reviews,  55  FR 
30490,  July  26. 1990).  However,  on 
March  5. 1992,  the  Court  of 
International  Trade  (CTT)  in  the  case 
MBL  (USA)  Corp.  and  Mitsubosbi 
Belting  Ltd.  v.  United  States.  787  F. 
Supp.  202,  held  in  accordance  with 
Section  736(b)(2)  of  the  Tariff  Act  that 
cash  deposits  should  not  have  been 
collected  before  the  date  of  publication 
of  the  ITC's  final  determination  in  the 
Federal  Register  (Investigation  Nos. 
731-TA-412  through  419  (Final 
Determination),  54  FR  24430,  June  7, 
1989).  Therefore,  in  accordance  with  the 
decision  of  the  CTT,  the  period  of  niview 
for  tlie  final  results  is  June  7. 1989 
through  May  31, 1990  [Court  of 
International  Trade  Decision,  February 
2, 1993,  58  FR  6777). 

For  the  final  results,  this  review 
covers  sales  and  entries  made  during  the 
period  of  review  from  three  Japanese 
manufacturers  and  exporters  of 
industrial  belts  to  the  United  States: 
Bando  Chemical  Industries.  Ltd. 
(Bando),  Mitsubosbi  Belting  Limited 
(MBL),  and  Nitta  Industries  (Nitta). 

Analysis  of  the  Comments  Received 

The  Department  gave  interested 
parties  the  opportiuiity  to  comment  on 
the  preliminary  results  of  this 
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administrative  review.  Case  and  rebuttal 
briefs  were  received  from  the  petitioner, 
the  Gates  Rubber  Company  (Gates),  and 
bom  MBL.  The  Department  did  not 
receive  a  request  for  a  hearing. 

Comment  1:  MBL  contends  that  the 
Department  incorrectly  compared  U.S. 
sales  of  G2/G3  grade,  classical,  wrapped 
V-belts  with  home  market  sales  of  Red 
grade,  classical,  wrapped  V-belts  when 
tliere  were  no  sales  of  identical  or 
similar  G2/G3,  classical,  wrapped  V- 
beits  in  the  home  market.  MBL  cites 
three  reasons  why  the  Standard  grade  of 
classical,  wrapped  V-belts  are  more 
similar  to  the  G2/G3  grade  products  sold 
in  the  United  States,  and  should  be  used 
in  comparison  with  the  U.S.  sales.  First, 
the  G2/G3  and  Standard  grades  of 
classical,  wrapped  V-belts  share  more 
common  material  components.  Second, 
MBL  maintains  that  the  "cost  of 
manufacture"  is  more  similar  between 
the  G2/G3  and  Standard  grades  than 
between  the  G2/G3  and  Red  grades. 
MBL  adds  that  the  higher  cost  of 
manufacture  of  the  G2/G3  grades  is  a 
reflection  of  smaller  production 
quantities.  Third,  the  reason  for  the 
better  performance  of  the  G2/G3  grades 
over  the  Standard  grades  is  the  result  of 
MBL's  manufacturing  process  and  not 
the  result  of  different  physical 
diaracteristics  of  the  belt's  components. 
MBL  concludes,  therefore,  that  the 
home  market  Standard  grade  is  more 
similar  to  the  G2/G3  grades  of  classical, 
wrapped  V-belts  sold  in  the  United 
States  and  should  be  used  instead  of  the 
home  market  Red  grade,  classical, 
wrapped  V-belts  in  the  Department's 
final  results. 

Department's  position:  Section 
771(16)(B)  of  the  Tariff  Act  states  the 
primary  definition  of  similar 
merchandise  as  "[mjerchandise  (i) 
produced  in  the  same  country  and  by 
the  same  person  as  the  merchandise 
which  is  the  subject  of  the  investigation, 
(ii)  like  that  merchandise  in  component 
material  or  materials  and  in  the 
purposes  for  which  used,  and  (iii) 
approximately  equal  in  commercial 
value  to  that  merchandise."  As  for  the 
specific  models  at  issue,  both  the 
Standard  and  Rod  grades  of  classical 
wrapped  V-belts  were  produced  in  the 
same  country  and  by  the  same  person  as 
the  G2/G3  grade,  classical  wrapped  V- 
belts  which  were  sold  in  the  United 
States.  From  MBL's  description  of  the 
components  of  classical,  wrapped  V- 
beilts,  as  submitted  in  its  response  to  the 
supplemental  questionnaire,  the 
Department  finds  that  the  number  of 
similarities/dissimilarities  of  the 
components  of  the  G2/G3  grade  belts 
sold  in  the  United  States  with  the  home 
market  Standard  grade  belts  and  with 


the  home  market  Red  grade  belts  are 
equal. 

However,  the  "purposes  for  which 
used"  and  the  commercial  value  of  the 
Red  grade,  classical,  wrapped  V-bells 
sold  in  the  home  market  are  more 
similar  to  the  G2/G3  grades  of  belts  sold 
in  the  United  States  than  those  of  the 
Standard  grade  belts  sold  in  the  home 
market.  These  two  factors  depend  upon 
each  belt's  appHcability  in  the  U.S. 
market,  which  is  a  function  of  each 
belt's  ability  to  transmit  power  under 
different  operating  circumstances.  These 
qualities  have  been  incorporated  into 
U.S.  industry  standards  concerning 
power  transmission  belting,  as 
established  by  the  Rubber 
Manufacturers  Association  (RMA).  In 
the  supplemental  questionnaire,  the 
Department  requested  that  MBL  identify 
the  industry  standards,  if  any,  which 
each  of  its  U.S.  and  home  market 
models  meets.  MBL  responded  in  its 
narrative  and  merchandise  description 
data  file  that  the  Standard.  Red,  and  G2/ 
G3  grades  were  "similar"  to  RMA 
standards  without  a  further  definition  of 
the  term  "similar."  The  petitioner 
submitted  information  which  states  and 
substantiates  that  MBL's  Red  grade  and 
G2/G3  grades  of  classical,  wrapped  V- 
belts  meet  or  exceed  RMA  standards, 
whereas  MBL's  Standard  grade  does  not 
meet  these  same  industry  standards. 
Therefore,  as  concerns  the  "purposes  for 
which  used"  and  the  commercial  value 
in  the  U.S.  market.  MBL's  Red  grade, 
not  the  Standard  grade,  of  classical, 
wrapped  V-belts  is  more  similar  to 
MBL's  G2/G3  grades  of  belts  sold  in  the 
United  States. 

MBL's  assertion  that  the  cost  of 
manufacturing  of  the  Standard  grade 
belts  is  closer  to  the  cost  of 
manufacturing  of  the  G2/G3  grade  belts 
than  that  of  the  Red  grade  belts  is 
inconsistent  with  the  information  which 
MBL  submitted  in  its  response  to  the 
supplemental  questionnaire.  In 
addition,  MBL's  claim  that  any  superior 
performance  of  the  G2/G3  grade  belts 
over  the  Standard  grade  belts  is 
attributable  to  manufacturing 
technology  and  not  physical  differences 
may  be  true,  but  it  still  does  not  make 
the  Standard  grade  belts  more  similar 
than  the  Red  grade  belts  as  far  as 
"purpose  for  which  used"  or  for 
commercial  value,  as  required  by  the 
Tariff  Act. 

Therefore,  in  accordance  with  the 
Tariff  Act  and  the  information 
submitted  during  this  administrative 
review  by  MBL  and  the  petitioner,  the 
Department  maintains  that  the  Red 
grade  of  classical,  wrapped  V-belts 
represents  the  most  similar  home 
market  merchandise  to  the  G2/G3  grades 


of  classical,  wrapped  V-behs  which 
were  sold  in  the  United  States. 

Comment  2:  MBL  contends  that  the 
Department  should  accept  MBL's  June 
10.  1991  submission  of  purchase  price 
sales  data,  which  the  Department 
rejected  as  having  been  untimely 
submitted,  and  that  the  Department  use 
that  information  rather  than  the  best 
information  otherwise  available  in  its 
analysis  of  the  purchase  price 
transactions  during  the  period  of 
review.  MBL  states  that  its  request  for 
an  extension  of  the  submission  deadline 
was  within  reason,  and  that,  even  with 
the  deadline  extension,  interested 
parties  would  still  have  been  provided 
with  ample  time  to  comment  on  the 
submission  before  the  preliminary 
results  were  published  on  November  12. 
1991.  MBL  asserts  that  the  response  to 
the  supplemental  questionnaire 
essentially  amounted  to  a  complete 
resubmission  of  the  response  to  the 
questionnaire,  which  would  have  been 
unnecessary  if  the  Department  had 
adopted  MBL's  recommended  approach 
to  conducting  the  review.  Therefore, 
MBL  claims  that  it  should  have  been 
permitted  60  days  from  the  date  of 
receipt  of  the  supplemental 
questionnaire  to  complete  this 
resubmission,  which  would  have  made 
the  deadline  June  11. 1991,  one  day 
after  MBL's  June  10th  submission  of  the 
purchase  price  sales  information. 

Department's  position:  Section  777(e) 
of  the  Tariff  Act  states  that 
"[ijnformation  shall  be  submitted  to  thie 
administering  authority  •  •  •  during 
the  course  of  a  proceeding  on  a  timely 
basis*   *  *"  The  Department's 
regulations  state  that,  with  "Lhe 
Secretary's  written  request  to  an 
interested  party  for  a  response  to  a 
questionnaire  or  for  other  factual 
information,  the  Secretary  will  specify 
the  time  limit  for  responsel,)"  and  that 
the  "Secretary  will  return  to  the 
submitter,  with  written  notice  stating 
the  reasons  for  return  of  the  document, 
any  untimely  or  unsolicited 
questionnaire  responses"  (19  CFR 
353.31(b)(2)).  In  addition,  the 
Department's  regulations  state  that  ] 

"(o)rdinarily.  the  Secretary  will  not  | 

extend  the  time  limit  stated  in  the  J 

questionnaire"  (19  CFR  353.3l(b)93)).      ! 
and  that,  unless  some  provisions  have 
been  made  adjusting  the  submission        i 
deadline,  "questionnaire  responses  in      ! 
administrative  reviews  must  be  ' 

submitted  not  later  than  60  days  after 
the  date  of  receipt  of  the  questionnaire" 
(19  CFR  353.31(b)(4)).  For  the  original 
questionnaire,  the  Department  allowed 
MbL  63  days,  including  one  extension, 
to  submit  its  response,  and  subsequently 
the  Department  accepted  a 
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supplemental  narrative  response  and 
complete  resubmission  of  MBL's  sales 
computer  tapes  54  days  later  on 
December  5, 1990.  These  two  responses 
to  the  questionnaire  were  greatly 
deHcient,  and  the  Department  presented 
MBL  on  April  12. 1991  with  a  32-page 
supplemental  questionnaire  which  was 
due  within  21  days.  Recognizing  the 
amount  of  information  requested  in  the 
supplemental  questionnaire,  the 
Department,  at  MBL's  request,  extended 
the  submission  deadline  twice,  which 
allowed  MBL  an  additional  28  days  to 
respond.  These  two  extensions  thus 
delayed  the  submission  deadline  until 
May  31, 1991,  the  deadline  which  BL 
had  asked  for  in  its  first  extension 
request.  The  Department,  however, 
denied  MBL's  third  request  for  an 
extension,  whidi  was  submitted  on  the 
submission  deadline  of  May  31, 1991, 
because  MBL  had  already  been  allowed 
an  extraordinary  amount  of  time,  a  total 
of  112  days,  to  respond  to  the 
Department's  questionnaires. 

The  Department  maintains  that  its 
decision  to  reject  MBL's  untimely 
submission  of  its  purchase  price  sales 
data  was  justified  due  to  the 
Department's  heretofore  extraordinary 
flexibility  in  granting  submission 
deadline  extensions  beyond  the  60  days 
stated  in  the  Department's  regulations, 
and  the  Department  has  applied  the  best 
information  otherwise  available  to 
MBL's  purchase  price  transactions  for 
the  final  results  of  this  administrative 
review.  As  best  information  available, 
the  Department  has  applied  93.16 
percent,  as  published  in  the  final 
determination  of  sales  at  less  than  fair 
value  [Final  Determination  of  Sales  of 
Less  Than  Fair  Value:  Industrial  Belts 
and  Components  and  Parts  Thereof 
Whether  Cured  or  Uncured.  from  Japan, 
54  FR  15485, 15487,  April  18, 1989). 

Comment  3;  The  petitioner  contends 
that  the  final  results  concerning  MBL's 
exporter's  sales  price  (ESP)  transactions 
should  be  based  upon  the  best 
information  otherwise  available  rather 
than  on  MBL's  unverified  data.  (See 
comment  2  for  a  disoission  of  the 
Department's  treatment  of  MBL's 
purchase  price  transactions.)  The 
petitioner  states  that  the  Department,  in 
accordance  with  section  776(b)  of  the 
Tariff  Act,  must  verify  all  information 
relied  upon  for  the  final  results  of  an 
administrative  review  if  verification  has 
been  timely  requested  and  either  no 
verification  has  been  conducted  during 
the  two  immediately  preceding  reviews 
and  determinations,  or  good  cause  for 
verification  has  been  shown.  The 
petitioner  reiterates  that  it  had  timely 
requested  verification.  In  addition,  the 
petitioner  states  that  no  verification  of 


information  submitted  by  MBL  has  been 
conducted.  Lastly,  the  petitioner 
identifies  five  issues,  detailed  below, 
which  it  claims  indicate  good  cause 
meriting  verification. 

First,  the  petitioner  claims  that  MBL 
has  made  untimely  submissions  for  the 
purpose  of  impeding  the  progress  of  the 
proceedings,  and  withheld  information 
from  the  E)epartment  in  order  to  be  able 
to  control  the  final  results  of  the 
administrative  review. 

Second,  the  petitioner  claims  that  the 
respondent's  ESP  sales  submission  is 
incomplete.  It  claims  that  MBL  has 
excluded  some  transactions  from  its 
data  by  using  an  inventory  turnover 
methodolcf;v  to  identify  the  point  in 
time  at  which  sales  of  a  particular 
model  switched  from  en  imported 
Japanese  belt  to  a  domestically 
produced  belt.  This,  the  petitioner 
claims,  was  done  solely  for  MBL's  own 
convenience  when  MBL  must  identify 
the  country  of  origin  on  any  imported 
article  according  to  section  304  of  the 
Tariff  Act,  and,  therefore,  MBL  must  be 
able  to  track  the  origin  of  manufacture 
of  each  of  the  belts  which  it  sells  in  the 
United  States. 

Third,  the  petitioner  claims  that  MBL 
did  not  completely  respond  to  the 
Department's  queries  in  the 
supplemental  questionnaire  concerning 
the  total  weight  of  the  belts  which  were 
sold  in  the  United  States,  the  total  cost 
of  manufacture  of  belts  sold  in  the 
United  States,  and  MBL's  sourcing  of 
industrial  belts  which  were  sold  in  the 
United  States. 

Fourth,  the  petitioner  requests  that 
the  Department  reject  MBL's  claimed 
inventory  expense  adjustment  which  is 
based  upon  en  average  inventory 
turnover  rate  because  it  is  not  based 
upon  the  actual  time  period  for  which 
merchandise  was  held  in  inventory  by 
MBL  before  sale.  and.  therefore,  does 
not  accurately  reflect  MBL's  inventory 
carrying  costs. 

Fifth,  the  petitioner  claims  that, 
without  explanation.  MBL  has  excluded 
from  its  submission  certain  home 
market  transactions  which  MBL 
identifies  as  being  destined  for  an 
export  market. 

Therefore,  the  petitioner  asserts  that 
the  Department  must  rely  upon  the  best 
information  otherwise  available  when 
the  Department  is  unable  to  verify  the 
accuracy  of  a.respondent's  data,  in 
accordance  with  section  776(b)  of  the 
Tariff  Act. 

Department's  position:  The 
Department  had  scheduled  verification 
for  MBL.  but  was  forced  to  reevaluate 
the  utility  of  the  verification  after 
hostilities  in  the  Persian  Gulf  curtailed 
the  Department's  verification  activities. 


Although  the  Department  may  elect  to 
verify  the  information  submitted  by  a 
respondent  to  an  administrative  review. 
the  statute  requires  the  Department  to 
verify  respondent's  Information 
submitted  during  an  administrative 
review  only  if  the  circumstances 
defined  under  section  776(b)(3)  of  the 
Tariff  Act  are  fulfilled. 

The  petitioner  did  submit  a  timely 
request  under  section  776(b)(3)(A)  of  the 
Tariff  Act  that  the  Department  verify  the 
information  submitted  by  MBL  during 
the  course  of  these  proceedings.  In  order 
to  require  verification,  section 
776(b)(3)(B)  also  states  that  either  "no 
verification  was  made  under  this 
paragraph  during  the  2  immediately 
preceding  reviews  and  determination 
under  that  section  of  the  same  order, 
finding,  or  notice."  or  that  "good  cause 
for  verification  is  shown."  This  is  the 
first  administrative  review  of  the 
antidumping  duty  order  on  industrial 
belts  from  Japan.  Even  though  no 
verification  was  conducted  during  the 
original  investigation  of  this  case, 
according  to  the  statute,  no  verification 
would  be  required  for  the  first 
administrative  review  based  upon  lack 
of  verification  "during  the  2 
immediately  preceding  reviews  and 
determination,"  when  there  have  not 
been  two  immediately  preceding  review 
and/or  investigation  periods.  {Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Iron 
Construction  Castings  From  India,  55 
FR  40697,  40698,  October  4, 1990). 

Finally,  the  Department  does  not 
agree  that  the  five  issues  identified  by 
the  petitioner  demonstrate  good  cause 
requiring  verification.  First,  MBL 
adhered  to  all  of  the  Department's 
submission  deadlines  with  the 
exception  of  its  untimely  submission  of 
its  purchase  price  response  to  the 
supplemental  questionnaire,  which  the 
Department  rejected  end  rttumed  to  the 
respondent  as  described  in  response  to 
Comment  2.  In  addition,  the  Department 
has  no  evidence  substantiating  the 
petitioner's  claim  that  MBL  has 
withheld  information  from  the 
Department  in  order  to  control  the  final 
results  of  this  review. 

Second,  MBL's  employment  of  an 
inventory  turnover  method  in 
identifying  its  ESP  sales  is  acceptable 
given  the  characteristics  of  the  market 
place  and  of  the  merchandise  subject  to 
this  review.  Although  the  Department 
would  prefer  that  a  respondent  be  able 
to  specifically  track  and  identify  the 
country  of  manufacture  of  the 
merchandise  in  inventory  and  offered 
for  sale  during  the  period  of  review,  the 
Department  also  recognizes  the  practical 
difficulties  which  would  be 
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encMunlered  by  MBL  were  it  to  perform 
this  activity  which,  during  the  period  of 
review,  involved  mora  than  fifteen 
hundred  models  with  tens  of  thousands 
of  U.S.  sales  of  industrial  belts  imported 
from  Japan.  The  Department  agrees  with 
MBL's  explanation  that  this  laj^e 
volume,  in  addition  to  merchandise 
manufactured  in  the  United  States  or 
imported  from  third  countries,  makes  it 
commercially  impractical  for  MBL  to 
maintain  an  inventory  tracking  system 
detailing  the  coimtry  of  manufacture  of 
each  individual  belt  sold  in  any  given 
transaction,  irrespective  of  the  existence 
of  an  antidumping  duty  order. 
Therefore,  the  Department  accepts  as 
reasonable  and  logical  MBL's  inventory 
turnover  methodology  to  identify  and 
report  its  ESP  sales  of  industrial  belts 
manufactured  in  Japan,  which  MBL  has 
certified,  in  accordance  with  section 
776(a)  of  the  Tariff  Act.  that  the  reported 
ESP  transactions  are  accurate  and 
complete.  The  issue  of  MBL's 
compliance  with  section  304  of  the 
Tarin  Act  is  under  the  turisdiction  of 
the  U.S.  Customs  Service,  not  the 
Department  of  Commerce,  and  MBL's 
selection  of  a  method  for  tracking  its 
inventory  of  industrial  belts  is  not 
dependent  upon  compliance  with  this 
section  of  the  Tariff  Act. 

Third,  MBL  did  report,  with  its  home 
market  and  ESP  sales  data,  the  total 
weight  of  its  monthly  sales  for  each  type 
of  belt  for  both  home  market  and  ESP 
sales,  MBL's  complete  statement,  as 
referenced  by  the  petitioner,  states  that 
the  total  weight  of  its  monthly  sales  is 
not  maintained  as  part  of  the  company's 
monthly  financial  data,  and  states  in 
response  to  question  11,  that  this 
information  would  be  submitted  with  its 
U.S.  and  home  market  sales  data,  which 
MBL  did.  In  response  to  question  50  of 
the  supplemental  questionnaire  and  as 
quoted  by  the  petitioner  in  its  case  brief, 
MBL  did  describe  its  sourcing  of 
industrial  belts  which  were  sold  in  the 
United  States,  and  even  provided  in  its 
supplemental  response  a  model-by- 
model  listing  of  its  sourcing  of 
industrial  belts  for  the  U.S.  market. 

The  Department  also  accepts  MBL's 
explanation  that  reporting  the 
aggregated  total  cost  of  manufacture  of 
individual  belts  sold  within  each 
product  group  during  each  month  of  the 
review  period  would  provide  little 
meaningful  information.  While  an 
individual  industrial  belt  may  be 
sourced  from  manufacturing  facilities 
located  in  one  country,  the  industrial 
belts  belonging  to  any  given  product 
group  could  be  produced  in  different 
manufacturing  facilities  located  in 
Japan,  Singapore,  the  Philippines,  and 
the  United  States.  Therefore,  combining 


the  product  group's  production  costs 
from  these  various  locations  would 
provide  no  useful  information  in 
analyzing  MBL(USA)'s  sales  of 
industrial  belts  manufactured  in  Japan. 
Fourth,  the  Department  has  reviewed 
MBL's  methodology  for  reporting  its 
inventory  carrying  cost  and  is  satisfied 
that  the  reported  expense  is  reasonable 
and  complete.  While  the  Department 
prefers  using  transaction-specific  data,  a 
logical  average  inventory  turnover  rate, 
based  upon  actual  physical  inventories 
of  the  subject  mercnandise,  is 
acceptable  (see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  31692,  31728,  July  11, 

1991  (AFB's  88/90)}. 

Fifth.  MBL  states  in  its  supplemental 
response  that  the  unreported  home 
market  sales,  which  were  excluded  for 
reason  of  being  destined  for  export, 
were  identified  as  such  because  they 
were  sold  to  a  specific  company  and 
customer  code,  which  the  Department 
finds  reasonable. 

The  issues  presented  above  by  the 
petitioner  do  not  substantiate  its  claim 
that  good  cause  exists,  thus  requiring 
the  Department  to  verify  MBL's 
submitted  information.  Citing  section 
776(b)  of  the  Tariff  Act.  the  petitioner 
asserts  that  non-verified  data  is  cause 
enough  for  the  Department  to  rely  upon 
the  best  information  otherwise  available 
in  its  final  results.  If  this  were  true,  then 
for  any  administrative  review  in  which 
the  Department  might  rely  upon  non- 
verified  data  for  the  final  results,  the 
petitioner  could  demand  that  the 
Department  use  the  best  information 
otherwise  available.  However,  the 
petitioner's  reference  to  this  section  of 
the  statute  is  inappropriate.  The 
Department  interprets  this  application 
of  the  best  information  otherwise 
available  to  be  contingent  upon  the 
inability  of  the  Department  to  verify  a 
respondent's  data  once  the  Department 
has  elected  to  conduct  a  verification  of 
such  information  (see  Tapered  Roller 
Bearings.  Finished  and  Unfinished,  and 
Parts  Thereof  From  Japan;  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  57  FR  4951,  4853.  February  11. 

1992  {TRBs  88/89)).  Therefore,  the 
Department  has  accepted  the  overall 
integrity  of  the  information  submitted 
by  MBL  during  the  course  of  this 
administrative  review,  and  has  based  its 
final  results  upon  this  information. 

Comment  4:  Petitioner  claims  that 
respondent  improperly  failed  to  submit 
the  appropriate  cost  data  to  determine 
whether  the  difference  in  merchandise 
was  too  great  to  consider  the  U.S.  and 


home  market  models  as  similar.  The 
petitioner  asserts  that  the  use  of  price 
greatly  inflates  the  estimate  of  the  total 
cost  of  manufacture  because  of  the  very 
large  profit  margins  in  the  Japanese 
industrial  belts  market,  and  Uiat  the  use 
of  price  as  tlie  factor  in  limiting  the 
dissimilarity  between  U.S.  and  Japanese 
models  has  allowed  more  home  market 
models  to  be  matched  with  U.S. 
merchandise  than  would  have  been 
identified  had  the  total  cost  of 
manufacturing  of  the  U.S.  model  been 
reported  and  used  in  the  analysis.  In 
order  to  correct  this  error,  the  petitioner 
recommends  that  the  Department  use 
the  variable  cost  of  manufacture  of  each 
U.S.  model  to  estimate  each  U.S. 
model's  total  cost  of  manufacture. 

Department's  position:  Section 
773(a)(4)(C)  of  the  Tariff  Act  states  that 
an  adjustment  may  be  made  to  the 
foreign  market  value  to  account  for  the 
differences  between  U.S.  merchandise 
and  similar  foreign  merchandise  as 
defined  under  sections  771(16)  (B)  and 
(C)  of  the  Tariff  Act.  According  to 
Import  Administration  Policy  Bulletin 
Number  92.2,  issued  July  29, 1992,  the 
difference  in  merchandise  adjustment 
between  a  U.S.  model  and  a  home 
market  or  third  country  model  should 
be  Umited  to  twenty  percent  of  the  total 
average  cost  of  manufacture,  on  a  model 
specific  basis,  of  the  product  sold  in  the 
United  States.  This  ensures  that  the 
merchandise  which  the  Department 
identifies  as  similar  is  "approximately 
equal  in  commercial  value].]"  as 
required  by  section  771(16)(B)(iii)  of  the 
Tariff  Act.  Furthermore,  this  poUcy  is  to 
apply  for  all  future  investigations  and 
administrative  reviews  as  well  as 
current  proceedings  where  the 
necessary  information  is  available 
without  unduly  delaying  the  completion 
of  the  case.  Otherwise,  the  Department 
must  adhere  as  best  as  possible  to  the 
principles  set  forth  in  this  policy 
bulletin  and  the  statute  while  using  the 
information  already  submitted  by  the 
respondent(s)  in  a  given  proceeding. 

In  neither  the  original  questionnaire 
nor  the  supplemental  questionnaire  did 
the  Department  ask  MBL  to  report  its 
total  cost  of  manufacture  for  each  U.S. 
model.  Therefore,  the  Department  is  not 
in  a  position  to  implement  this  policy 
for  this  case.  For  the  purposes  of  the 
final  results,  the  Department  used  a 
weighted-average  gross  U.S.  price  to 
Umit  the  magnitude  of  the  size  of  the 
difference  in  merchandise  adjustment, 
and,  thereby,  limit  the  number  of 
similar  home  market  models  incJuded 
In  the  model  match  for  each  U.S.  model. 
The  U.S.  price  provides  a  reasonable 
basis  upon  which  to  determine  whether 
it  is  reasonable  to  compare  two  similar 
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products.  Finally,  contrary  to  the 

petitioner's  assumption,  the  price  used 
in  the  Department's  final  results  was  not 
the  home  market  price,  but  the  U.S. 
price,  which  does  not  include  the  very 
high  Japanese  proHt  margin  alleged  by 
the  petitioner. 

Comment  5:  The  petitioner  states  that 
MBL  has  unilaterally  excluded 
ciirvilinear  belts  from  its  response 
despite  the  petitioner's  claim  that  this 
category  of  industrial  belts  is  within  the 
scope  of  the  antidumping  duty  order. 
Therefore,  the  petitioner  asserts  that  the 
I3epartment  must  include  the  U.S.  sales 
of  cur\-ilinear  belts  in  its  Bnal  results. 

Department's  position:  MBL  states  in 
its  supplemental  response  that  its 
curvilinear  {i.e.,  rouiid)  belts,  or  "Star 
Rope"  brand,  do  not  contain  a  tensile 
member,  and  no  tensile  member  is 
identified  in  MBL's  product  catalogs. 
The  scope  of  the  antidumping  duty 
order  for  industrial  belts  h-om  Japan 
specifically  describes  the  subject 
merchandise  as  constmcted  "in  part  or 
wholly  of  rubber  or  plastic,  and 
containing  textile  fiber  (including  glass 
fiber),  or  steel  wire,  cord  or  strand" 
(emphasis  added]  [Final  Determinalion 
of  Sales  of  Less  Than  Fair  Value, 
Industrial  Belts  and  Components  and 
Parts  Thereof,  Whether  Cured  or  % 

Uncured.  from  Japan,  54  FR  15485, 
April  18, 1989).  In  addition,  the  final 
determination  of  the  U.S.  Interaational 
Trade  Commission  (ITC)  defined  the 
products  under  consideration  as  power 
transmission  belts  which  are  "in  part  or 
wholly  of  rubber  or  plastics  and  also 
have  a  tensile  member  of  cord,  yarn,  or 
fabric  for  reinforcement  purposes" 
(emphasis  added)  (Deteiwinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-412  through  419  (Final),  USITC 
Publication  2194  (May  1989).  page  a-2. 
(ITQ).  Furthermore,  ffC  reported  that 
round  belts  "have  four  major  parts:  (1) 
The  cover,  (2)  base  maierial,  (3)  tensile 
member,  and  (4)  adhesion  material" 
(ITC.  page  a-5).  Therefore,  because  the 
written  description  of  the  subject 
merchandise  is  dispositive,  the 
Department  does  not  maintain  that  this 
product  is  within  the  scope  of  the 
antidumping  duty  order  on  industrial 
belts  from  Japan. 

Comment  6:  The  petitioner  states  that 
the  Department  neglected  to  include 
synchronous  belts  with  an  MXL  profile 
into  the  model  match  program,  and 
requests  that  the  Department  correct  this 
error. 

Department's  position:  The 
Department  agrees  with  the  petitioner 
and  has  corrected  this  error  in  the  final 
results  of  this  review. 

Comment  7:  The  petitioner  asserts 
that  the  Department  should  reject  MBL's 


home  market  freight  expense  from  the 
factory  to  a  warehouse  or  to  a  customer 
(Freight  I)  as  a  direct  selling  expense  in 
the  final  results.  The  petitioner  claims 
that  the  Freight  I  expense  to  a 
warehouse  amounts  to  a  pre-sale 
shipment  expense  which  cannot  be 
identified  with  a  particular  sale,  and 
which,  therefore,  should  be  considered 
a  cost  of  maintaining  inventory  and 
treated  as  an  overhead  expense.  In 
addition,  the  petitioner  objects  that  MBL 
has  not  reported  its  freight  expenses  on 
a  shipment-by-shipment  basis,  but 
instead  has  allocated  its  transportation 
expenses  for  industrial  belts  as  a 
proportion,  by  weight,  of  MBL's 
transportation  expenses  incurred  for 
industrial  belts  and  products  not  subject 
to  this  review.  The  petitioner  also 
rejects  as  inadequate  MBL's  allocation 
method  which  is  based  solely  upon  the 
weight  of  the  merchandise  shipped,  and 
does  not  consider  the  distance  shipped, 
which  MBL  identifies  in  its 
suppleinental  response  as  a  factor  which 
the  transportation  companies 
incorporate  into  their  rate  schedules. 

Therefore,  the  petitioner  recommends 
that  the  Department  either  totally  reject 
MBL's  Freight  I  adjustment,  or,  at  most, 
treat  it  as  an  indirect  selling  expense  in 
the  final  results. 

Department's  position:  The 
Department  does  not  classify 
transportation  costs  a.^  a  direct  or  as  an 
indirect  selling  expen.se,  but  rather  as  a 
movement  expense  which  is  deduL-ted 
from  both  the  U.S.  sales  price  and  the 
homo  market  sales  price  in  order  to 
derive  an  adjusted  U.S.  price  and 
foreign  market  value  which  are 
measured  at  the  same  point  in  a 
product's  progression  from  raw 
materials  to  the  customer's  hands. 
Becau.'^a  all  movement  expenses,  both 
pre-sale  and  post-sale,  are  deducted 
from  U.S.  price  in  accordance  with 
section  7''2(Gi(2j(A)  of  the  Tariff  Act, 
both  pro-  and  post-sale  m.ovement 
expenses  must  also  be  deducted  from 
home  market  prices  in  order  to  obtain  a 
foreign  market  value  which  is  valued  at 
the  same  place,  i.e.,  at  the  facto.'-y's  gates 
(sea  AFBs  88/90.  31715;  TRB's  88/89. 
4953;  and  Tapered  Roller  Bearii^gs,  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  J::pan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  4960,  4967.  February  11, 
1992  (TRBs  89/90)). 

The  Departniynt  agrees  with  the 
petitioner  that  the  Department  prefers  to 
adjust  the  home  market  price  for 
movement  expenses  on  a  shipment-by- 
shipment  basis;  however,  when  this  is 
not  possible,  the  Department  will  accept 
an  allocated  movement  expense  which 
reasonably  represents  the  respondent's 


actual  experience.  The  Department 
recognizes  the  enormity  of  the  task  of 
tracing,  on  a  transaction-by-transaction 
basis,  the  shipping  weight  and  the 
distance  shipped  for  hundreds  of 
thousands  of  sales  of  a  product. 
Therefore,  the  Department  accepts  as 
reasonable  MBL's  statement  in  its 
supplemental  response  that  MBL  is 
unable  to  attribute,  from  its  billing 
records  from  the  transportation 
companies,  the  actual  freight  expense 
which  was  incurred  for  the  merchandise 
included  in  a  particular  sales 
transaction,  and  the  Department  accepts 
a  reasonable  allocation  metliodology  in 
determining  this  adjustment  [AFB's  88/ 
90,  31715). 

When  transportation  costs  are 
allocated  to  sales  under  review,  the 
Department  prefers  that  the  allocation 
methodology  be  logically  and 
reasonably  based  upon  volume,  weight, 
distance,  or  a  combination  of  these 
factors.  In  this  situation,  MBL  maintains 
and  has  reported  transportation  costs  for 
its  Belt  and  Systems  Division,  which 
includes  industrial  belts  as  well  as 
merchandise  not  subject  to  the  order. 
?vlBL  has  allocated  its  recorded 
transportation  costs  for  this  division  on 
the  basis  of  the  product's  weight,  first  to 
industrial  belts  as  a  whole,  and  second 
to  the  merchandise  sold  in  each 
transaction.  The  Departm.ent  considers 
this  to  be  a  logical  and  reasonable 
methodology  to  distribute  the  costs 
recorded  in  MBL's  accounting  system  to 
the  Siiles  under  review  [AFB's  88/90. 
31716).  The  Department  does  not  agree 
with  the  petitioner's  assumption  that 
just  because  the  transportation 
companies  base  their  rate  schedules 
upon  both  the  shipping  weight  and  the 
distance  shipped,  that  MBL  must, 
therefore,  automatically  maintain  the 
same  level  of  detail  in  its  records,  or 
that  MBL  should  be  required  to  do  so. 

Comment  8:  The  petitioner  asserts 
that  the  Department  should  reject  MBL's 
home  market  freight  expense  from  the 
warehouse  to  a  customer  (Freight  II) 
because  lAhL  did  not  explain  why  its 
allocation  method  differs  from  that  u.sed 
forYreight  I.  The  petitioner  also  claims 
that  the  Department  should  reject  MBL's 
claimed  Freight  II  expenses  to  type-B 
sales  subsidiai'ies  because  this  amounts 
to  an  inter-company  transfer  of  hmds 
rather  than  a  direct  selling  expense 
unless  MBL  demonstrates  that  the 
transaction  was  conducted  at  arm's 
length. 

Department's  position:  As  discussed 
in  the  Department's  response  to 
comment  7  above  concerning  MBL's 
Freight  I  expense,  an  expense  incurred 
by  the  manufacturer  to  transport  the 
merchandise  from  the  factory  through 
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the  distribution  system  is  not  a  selling 
expense,  whether  direct  or  indirect,  but 
rather  a  movement  expense.  Any 
movement  expense  must  be  deducted 
from  both  the  U.S.  price  and  the  home 
market  or  third  country  price  in  order  to 
determine  an  ex  works  U.S.  price  and 
foreign  market  value,  so  that  an 
equitable  comparison  may  be  made  to 
quantify  the  amount  of  dumping,  if  any, 
which  has  ocoirred.  Post-production 
movement  expenses  may  be  incurred 
before  or  after  the  date  of  sale,  and  may 
be  between  related  or  unrelated  parties. 
'  From  the  descriptions  submitted  by 
MBL  in  its  questionnaire  and 
supplemental  responses,  the 
Department  is  satisfied  that  the  Freight 
H  expense  constitutes  a  bona  fide 
movement  expense,  incurred  to 
transport  subject  merchandise  from 
MBL-japan's  warehouses  to  distributors. 
OEM's,  and  type-B  sales  subsidiaries 
(i.e.,  sales  subsidiaries  who  are  not  at 
the  same  physical  location  as  the 
warehouse).  Therefore,  the  Department 
had  deducted  this  adjustment  from  the 
home  market  price  in  computing  the 
foreign  market  value  of  the  comparable 
home  market  merchandise. 

MBL  has  reported  that  it  accounts  for 
this  transportation  ex{>ense,  along  with 
the  packaging  labor  and  material  costs, 
incurred  by  its  warehouses  as  a  fixed 
percentage  of  the  merchandise's  value. 
Therefore,  an  allocation  of  the  Freight  II 
expense,  net  of  the  packaging  cost,  on 
an  ad  valorem  basis  is  justified  since  the 
Department  prefers  that  an  adjustment 
be  allocated  on  the  same  basis  on  which 
it  was  incurred.  Additionally,  from 
MBL's  responses,  the  Department  notes 
that  the  vast  majority  of  MBL's  home 
market  sales  were  distributed  through 
MBL's  warehouses,  and  thus 
transportation  costs  for  movement  of 
merchandise  from  MBL's  warehouses  to 
a  customer  were  inciirred  on  most  sales. 
Tlierefore,  for  the  final  results,  the 
Department  has  applied  the  ad  valorem 
expense  rate  provided  in  the 
questionnaire  response  to  the  gross  unit 
price  net  of  discounts  to  adjust  the 
home  market  price  for  Freight  II  expense 
in  determining  the  foreign  market  value. 

Comment  9:  The  petitioner  claims 
that  the  Department  should  exclude  the 
"commissions"  paid  to  type-B  sales 
subsidiaries  which  MBL  has  labeled  as 
Freight  n  because  these  "commissions" 
are  paid  to  a  related  party. 

Department's  position:  As  stated  in 
the  Department's  response  to  Comment 
e,|the  Department  is  satisfied  that  the 
Fifeight  II  expense  has  been  properly 
categorized  as  a  movement  expense, 
arid,  therefore,  the  Department  has 
d<  ducted  this  adjustment  from  the  home 


market  price  in  determining  the  foreign 
market  value. 

Comment  10:  The  petitioner  asserts 
that  the  Department  should  not  accept 
MBL's  claimed  rebate  adjustment 
because  MBL  did  not  report  this 
expense  on  a  transaction-specific  basis. 
The  petitioner  cites  AFB's  88/90.  31717, 
in  stating  the  Department's  practice  to 
only  allow  rebate  edjustmenls  which  are 
"directly  associated  with  the  products 
or  sales  under  considerations."  The 
petitioner  claims  that  MBL  even  failed 
to  report  its  rebates  on  a  monthly, 
customer-specific  and  item  class  code 
basis,  as  requested  by  the  Department  in 
the  supplemental  questionnaire. 

Department's  position:  The 
Department  disagrees  with  the 
petitioner.  The  Department  prefers  to 
make  rebate  adjustments  which  are  tied 
to  individual  transactions;  however, 
when  the  respondent  is  unable  to  report 
its  rebate  expenses  on  a  transaction- 
specific  basis,  then  "[tlhe  Department 
generally  makes  an  adjustment  if 
discounts  and  rebates,  granted  pursuant 
to  accurately  and  adequately  described 
programs,  are  properly  reported  on  a 
sale  or  customer-specific  basis  and  are 
directly  associated  with  the  products  or 
sales  under  consideration"  [AFB's  88/ 
90,  31717). 

MBL  did  report  its  monthly  and 
period  rebate  amounts  by  customer  code 
and  item  class  code  in  its  supplemental 
response.  In  this  submission,  MBL 
clearly  identifies  the  amounts  rebated  to 
each  customer  during  each  month  under 
review  for  each  Item  class  of  industrial 
belts  comparable  to  the  belts  subject  to 
the  antidumping  duty  order.  Thus.  MBL 
has  directly  tied  its  claimed  rebate 
adjustment  to  the  products  and  sales 
under  review,  as  required  by  19  CFR 
353.56(a).  In  order  to  reduce  the  effects 
of  the  time  lag  between  a  sale  and  any 
granted  rebate,  as  well  as  any 
fluctuations  of  the  monthly  sales 
volume  of  the  merchandise  in  a  given 
item  class  code,  the  Department  accepts 
MBL's  weighted-average  allocation  over 
the  period  of  review  as  providing  a 
reasonable  presentation  of  MBL's  actual 
experience. 

Therefore,  the  Department  has 
deducted  MBL's  rebate  expense  from 
the  home  market  price  in  the  final 
results. 

Comment  Ji.The  petitioner  asserts 
that  the  Department  should  reject  MBL's 
claimed  adjustment  for  home  market 
credit  expense  because  MBL  did  not 
explain  or  support  its  method  for 
determining  its  average  number  of  days 
of  credit,  particularly  since  MBL  failed 
to  report  the  date  of  payment  for  each 
sale.  Therefore,  the  petitioner  claims 
that  MBL's  average  number  of  days  over 


which  credit  was  extended  is  not 
representative  of  MBL's  actual  expense. 
In  addition,  the  petitioner  states  tnat 
MBL  did  not  demonstrate  that  its 
claimed  credit  expense  was  incurred 
solely  as  a  result  of  the  sale  of  subject 
merchandise.  Therefore,  the  petitioner 
insists  that  the  Department  reject  MBL's 
claimed  credit  expense  because  it  has 
not  been  reported  on  a  transaction-  or 
.  customer-specific  basis. 

Department's  position:  Although  the 
DepaJtment  prefers  that  the  credit 
expense  be  reported  on  a  transaction-by- 
transaction  basis,  the  Department  does 
not  consider  a  customer-specific 
allocation  methodology  based  upon  an 
average  number  credit  days  to  be 
unreasonable,  especially  when 
presented  with  the  extremely  large 
volume  of  transactions  during  the 
review  period  [AFB's  88/90,  31721). 

MBL  states  that  it  receives  and 
records  its  customers'  payments  on  a 
monthly  basis,  rather  than  on  an 
invoice-by-invoice  basis,  and,  therefore, 
MBL  is  unable  to  associate  an 
individual  invoice  with  a  particular 
payment.  Therefore,  the  Department 
accepts  MBL's  allocation  of  its  home 
market  credit  expense  based  upon  the 
average  number  of  days  ol  outstanding 
credit,  which  MBL  calculated  from  its" 
outstanding  monthly  adjusted  accounts 
receivable  and  net  monthly  sales  value. 

The  Department  agrees  with  the 
petitioner  that  a  credit  expense 
allocation  methodology  should  be 
customer-specifia  However,  MBL  slates 
in  its  questionnaire  and  supplemental 
responses  that  the  terms  of  payment 
extended  to  all  customers  were  identical 
with  only  infrequent  deviations.  Thus, 
the  vast  majority  of  MBL's  home  market 
sales  are  made  subject  to  these  uniform 
terms  of  payment,  which  are 
independent  of  the  customer,  and, 
therefore,  the  average  number  of  credit 
days  calculated  upon  this  basis  are 
representative  of  MBL's  actual 
experience  for  all  of  MBL's  home  market 
customers  [Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Certain  Components 
Thereof,  From  Japan;  Final  Fesults  of 
Antidumping  Duty  Administrative 
Feview,  56  FR  65228,  65234.  December 
16, 1991  [TRBs  Under  Four  Inches  88/ 
89)). 

Therefore,  the  Department  has  in  the 
final  results  adjusted  the  foreign  market 
value  of  MBL's  credit  expense,  allocated 
by  an  average  number  of  days  ovfct 
vv'hich  credit  was  extended  for  the  vast 
majorily  of  its  home  market  sales, 
independent  of  the  customer  involved 
in  the  transaction. 

Comment  J2;The  petitiontr  claims 
that  MBL  has  failed  to  demonstrate  that 
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the  claimed  technical  expenses  in  the 
home  market  are  associated  with  MBL's 
seUing  process,  and,  therefore  this 
should  not  be  classified  as  an  indirect 
selling  expense,  but  rather  as  a  factory 
overiiead  or  research  and  development 
expense.  Thus,  the  petitioner  urges  the 
Department  not  to  adjust  the  foreign 
market  value  for  these  costs  as  indirect 
selling  expenses  in  the  final  results. 

Department's  position:  The 
Department  disagrees  with  the 
petitioner  that  this  expense  is  unrelated 
to  MBL's  selling  activities.  From  MBL's 
description  of  its  technical  services 
submitted  in  response  to  the 
Department's  questionnaires,  these  costs 
are  related  to  a  sales  promotion  function 
which  MBL  incurs  as  a  necessary  part 
of  MBL's  corporate  goal  to  develop  sales 
of  its  industrial  belts  in  Japan.  This 
entails  evaluating  a  specific  application 
problem,  which  may  involve  analyzing 
a  customer's  new  power  transmission 
requirements  or  solving  a  customer's 
existing  problem  with  a  competitor's 
power  transmission  system.  This 
activity  does  not  constitute  research  and 
development,  as  the  petitioner  claims, 
which  would  involve  the  cost  of 
developing  a  new  industrial  belt  rather 
than  engineering  an  application  for 
existing  merchandise.  Nor  may  this 
activity  be  classified  as  factory 
overhead,  since  it  is  related  to  MBL's 
selling  process,  as  stated  above. 

MBL  also  states  that  it  is  unable  to 
relate  these  expenses  to  individual 
transactions.  Therefore,  the  Department 
has  classified  MBL's  technical  expenses 
as  indirect  selling  expenses  in  the  final 
results. 

Comment  13:  The  petitioner  claims 
that  the  Department  should  reject  any 
claimed  home  market  royalty 
adjustment  because  MBL  did  not  submit 
any  evidence  that  royalties  were 
actually  paid  as  the  result  of  home 
market  sales  of  subject  merchandise. 

Department's  position:  In  its 
supplemental  response,  MBL  stated  that 
it  incurred  a  royalty  expense  only  on  the 
sale  of  STPD  timing  belts  in  the  home 
market,  and  th^t  such  expense  is  based 
upon  the  net  unit  price  of  the  individual 
transaction.  Therefore,  when  a  sale 
occurs,  as  reported  in  MBL's  home 
market  sales  listing,  then  MBL  incurs  a 
royalty  expense  on  that  sale  and  is 
justified  in  claiming  a  direct  selling 
expense  for  that  transaction. 
Additionally,  in  accordance  with 
section  776(a)  of  the  Tariff  Act,  the 
respondent  has  certified  the  accuracy 
and  completeness  of  its  submissions. 
Therefore,  the  Department  has 
continued  to  adjust  foreign  market  value 
for  MBL's  claimed  royalty  expense  for 
STPD  timing  belts. 


Comment  14:  The  petitioner  contends 
that  the  Department  should  either  make 
no  adjustment  to  foreign  market  value  in 
the  final  resu^  for  MBL's  home  market 
advertising  expense,  or  continue  to 
classify  this  expense  as  an  indirect 
selling  expense.  The  petitioner  claims 
that  MBL  did  not  demonstrate  the 
claimed  adjustment  was  related  to  the 
sale  of  industrial  belts,  nor  did  MBL    ^ 
submit  examples  of  its  advertisements 
which  accounted  for  these  expenses. 

Department's  position:  In  the 
Department's  supplemental 
questionnaire,  the  Department  requested 
MBL  to  completely  describe  and  submit 
examples  of  the  different  types  of 
advertising  which  MBL  used  to  promote 
sales  of  its  industrial  belts  in  Japan. 
MBL  submitted  a  brief,  general 
description  of  its  advertising  programs, 
but  did  riot  provide  any  detailed 
information  in  its  supplemental 
response.  Thus,  the  Department  could 
not  directly  relate  MBL's  claimed  direct 
advertising  expenses  to  the  sales  of 
subject  merchandise,  and  has 
considered  these  costs  as  indirect 
expenses,  which  promote  MBL's 
corporate  image  and  thereby  indirectly 
promote  the  sale  of  all  of  MBL's 
products  in  the  Japanese  market  [TRB's 
89/90.  4969).  Therefore,  in  the  final 
results,  the  Department  has  included 
MBL's  home  market  advertising  costs  in 
the  pool  of  indirect  selling  expenses. 

Comment  15:  The  petitioner  states 
that  the  warehousing  expense  claimed 
by  MBL  is  a  pre-sale  warehousing 
expense,  which  the  Department  should 
exclud?  from  MBL's  home  market 
indirect  selling  expenses,  and,  therefore, 
make  no  adjustment  in  tlie  final  results. 

Department's  position:  In  accordance 
with  Section  772(d)(2)(A)  of  the  Tariff 
Act  and  19  CFR  353.4l(d)(2)(i),  the 
Department  must  deduct  from  the  U.S. 
price  any  cost  and  expense  which  the 
respondent  has  incurred  pursuant  "to 
bringing  the  merchandise  from  the  place 
of  shipment  in  tlie  country  of 
exportation  to  the  place  of  delivery  in 
the  United  States."  In  order  to  make  an 
objective  comparison  between  the  U.S. 
price  and  the  foreign  market  value  to 
determine  whether  dumping  has 
occurred,  the  Department  must  establish 
an  ex-factory  foreign  market  value 
employing  the  same  rationale  as  that 
used  to  calculate  the  U.S.  price  as 
mandated  by  the  statute.  The  result  of 
not  adjusting  the  foreign  market  value 
for  a  pre-sale,  ex-factory  warehouse 
expense  would  be  an  inconsistent  and 
unfair  comparison  between  the  U.S. 
price  and  the  foreign  market  value 
[AFB's  88/90.  31715;  TRB's  88/89.  4967; 
TRB's  Under  Four  Inches  86/89.  65233, 
for  analogous  discussions  concerning 


pre-sale  freight  expenses).  Therefore,  a 
warehouse  expense  could  be  claimed  in 
the  home  market  if  this  expense  was 
incurred  subsequent  to  shipment  bom 
the  factory  but  prior  to  sale  by  the 
respondent. 

In  examining  MBL's  response,  the  one 
customer  for  which  MBL-Japan  incurs 
warehousing  expenses  is  not  located  in 
the  same  city  as  amy  of  MBL-Japan 's 
manufacturing  faciUties,  and,  therefore, 
any  warehousing  expense  incurred  for 
this  customer  would  constitute  an  ex- 
factory  expense.  Therefore,  the 
Department  has  deducted  this  expense 
from  the  gross  unit  price  of  the  sales  to 
this  single  identified  customer  in  order 
to  derive  an  ex-factory  foreign  market 
value  in  the  final  results. 

Comment  16:  The  petitioner  claims 
that  any  adjustment  for  the  domestic 
Japanese  consumption  tax  should  only 
be  applied  to  the  U.S.  price.  The 
petitioner  asserts  that  the  statute  only 
authorizes  an  adjustment  to  the  U.S. 
price  when  there  is  a  tax  on  the  subject 
merchandise  which  is  not  collected 
because  of  exportation.  Furthermore,  the 
petitioner  asserts  that  the  consumption 
tax  does  not  constitute  a  selling 
expense,  and,  therefore,  no 
circumstance-of-sale  adjustment  to  the 
foreign  market  value  should  be  made. 

Department's  position:  On  March  19, 
1993  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit,  in  affirming  the 
decision  of  the  Court  of  International 
Trade  in  Zenith  Electronics  Corporation 
V.  United  States.  Slip  Op.  92-1043.. 
-1044,  -1045,  ruled  that  section 
772(d)(1)(C)  of  the  Tariff  Act  provides 
for  an  addition  to  the  U.S.  price  to 
account  for  taxes  which  the  exporting 
country  would  have  assessed  on  the 
merchandise  had  it  been  sold  in  the 
heme  market,  and  that  section 
773(a)(4)(B)  on  the  Tariff  Act  does  not 
allow  circumstance-of-sale  adjustments 
to  foreign  market  value  for  differences 
in  taxes.  Accordingly,  the  Department 
has  changed  its  practice  and  will  no 
longer  make  a  circumstance-of-sale 
adjustment.  Also,  the  Department  will 
no  longer  calculate  a  hypothetical  tax  on 
the  U.S.  product,  but  will,  for  the  time 
being,  add  to  U.S.  price  the  absolute 
amount  of  tax  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation.  By  adding  the  amount  of 
the  home  market  tax  to  the  U.S.  price, 
absolute  dumping  margins  are  not 
inflated  or  deflated  by  the  di Terences 
between  taxes  included  in  the  foreign 
market  value  and  those  added  to  the 
U.S.  price. 

In  addition,  the  Department  will 
propose  a  change  in  19  CFR  353.2(f)(2) 
to  provide  that  the  Department  will 
calculate  weighted-average  dumping 


margins  by  dividing  the  aggregated 
dumping  margins,  calculated  as 
described  below,  by  the  aggregated  U.S. 
prices  net  of  taxes.  This  change  would 
result  in  weighted-average  dumping 
margin  rates  which  are  neither  inflated 
nor  deflated  on  account  of  the 
Department's  methodology  of 
accounting  for  taxes  paid  in  the  home 
market  but  rebated  or  not  collected  by 
reason  of  exportion.  The  Department  is 
in  the  process  of  drafting  this  proposed 
change,  and  will  begin  the  rulemaking 
process  as  soon  as  possible. 

Comment  17:  The  petitioner  asserts 
that  the  Department  should  reject  MBL's 
claimed  adjustment  for  testing  and 
inspection  expenses  as  an  indirect 
selling  expense.  The  petitioner  claims 
that  these  expenses  are  not  related  to 
MBL's  sales  of  Industrial  belts. 
Department's  position:  The, 
Department  disagrees  with  the 
petitioner  that  these  expenses  are  not 
related  to  MBL's  sales  strategy.  As  MBL 
describes  in  its  supplemental  response, 
this  activity  entails  the  analysis  of  a 
customer's  application  of  a  competitor's 
industrial  belt  by  an  MBL  service 
engineer,  with  the  goal  of  selling  MBL 
merchandise  to  that  customer.  This  is 
similar  to  the  technical  services 
addressed  above  in  response  to 
Comment  12.  Therefore,  for  the  same 
reason  as  discussed  above,  the 
Department  has  included  MBL's  testing 
and  inspection  expenses  as  an  indirect 
sailing  expense  in  the  final  results. 

Comment  18:  The  petitioner  asserts 
that  the  Department  should  exclude 
insurance  and  rental  "A"  expenses  from 
MBL's  pool  of  indirect  home  market 
selling  expenses.  The  petitioner  asserts 
that  MBL  has  failed  to  demonstrate  that 
these  expenses  were  incurred  on  behalf 
of  its  sales  operations. 

Department's  position:  From  MBL's 
questionnaire  and  supplemental 
responses,  the  Department  is  unable  to 
determine  whether  the  claimed 
insurance  and  rental  "A"  expenses  are 
related  to  MBL's  selling  activities. 
However,  the  inclusion  or  exclusion  of 
these  expenses  would  have  a  de 
minimis  effect  on  any  resulting 
dumping  margin.  Therefore,  the 
Department  has  left  these  two  expense 
items  in  the  pool  of  home  market 
indirect  selling  expenses  for  the  final 
results. 

Comment  19:  The  petitioner  claims 
that  MBL's  home  market  inventory 
carrying  costs  constitute  an  overhead 
and  not  an  indirect  home  market  selling 
expense,  and,  therefore,  the  Department 
should  make  no  adjustment  for  this 
claimed  expense.  The  petitioner  asserts 
that  the  purpose  of  an  adjustment  to  the 
U.S.  price  for  inventory  carrying  costs  is 
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to  reflect  the  cost  incurred  by  the 
manufacturer  for  bearing  the  delayed 
receipt  of  payment  for  the  sale  of  goods 
to  a  U.S.  customer.  Furthermore,  the 
petitioner  claims  that  the  cost  of 
carrying  inventory  in  the  home  market, 
which  the  foreign  manufacturer  chooses 
to  undertake,  should  be  considered  an 
overhead  expense  related  to  the  cost  of 
doing  business.  Therefore,  the  petitioner 
argues  that  the  Department  should  only 
adjust  the  U.S.  price  and  not  the  foreign 
market  value  for  the  seller's  inventory 
carrying  costs. 

Department's  position:  According  to 
section  772(d)(2)(A)  of  the  Tariff  Act, 
the  Department  shall  adjust  the  U.S. 
price  by  "any  additional  costs,  charges, 
and  expenses  •  •  •  incident  to  bringing 
the  merchandise  from  the  place  of 
shipment  in  the  country  of  exportation 
to  the  place  of  delivery  in  the  United 
States!.]"  The  Department  has  used  this 
section  of  the  statute  to  establish  that 
the  U.S.  price  used  in  its  analysis  be 
measured  at  the  time  that  the  subject 
merchandise  leaves  the  manufacturer's 
factory,  i.e..  an  ex  works  price.  This  may 
include  expenses  incurred  prior  to  sale 
to  the  first  unrelated  U.S.  customer, 
such  as  ocean  height  or  the  inventory 
carrying  costs  imputed  for  the  time 
which  the  merchandise  was  in  transit 
from  the  factory  to  the  U.S.  customer. 

In  order  to  make  an  objective 
comparison  between  the  U.S.  price  and 
the  foreign  market  value,  the  foreign 
market  value  must  also  be  measured  at 
the  same  point  in  the  merchandise's 
transformation  firom  raw  materials  to 
goods  sold  in  the  market  place,  i.e..  an 
ex  works  foreign  market  value.  This  may 
also  include  some  expenses  incurred 
prior  to  sale  to  the  home  market  or  third 
country  customer,  but  subsequent  to  the 
shipment  from  the  factory.  Therefore, 
the  black  and  white  designation  of  a 
pre-  or  post-sale  expense  does  not 
universally  qualify  or  disquaUfy  a 
particular  adjustment  to  foreign  market 
value. 

Therefore,  in  order  to  ensure  a  fair 
and  objective  comparison  of  the  U.S. 
price  and  foreign  market  value,  the 
Department  has  deducted  inventory 
carrying  costs  from  both  the  U.S.  and 
home  market  prices.  The  adjustment  to 
U.S.  price  is  treated  as  an  indirect 
selling  expense  since  it  is  not  directly 
related  to  an  individual  transaction,  and 
the  adjustment  to  the  home  market  price 
is  included  in  the  pool  of  home  market 
indirect  selling  expenses,  which  is 
limited  by  the  ESP  cap. 

Comment  20:  The  petitioner  asserts 
that  the  Department  should  treat  MBL's 
advertising  expenses  incurred  in  the 
United  States  as  direct  selling  expenses 
because  MBL  has  not  demonstrated  that 


this  adjustment  is  an  indirect  selling 
expense. 

Department's  position:  The 
Department  requested  in  the 
supplemental  Questionnaire  that  MBL 
submit  a  complete  description  of  its 
advertising  programs  in  tne  United 
States  and  justify  MBL's  classification  of 
its  U.S.  advertising  costs  as  indirect 
selling  expenses  rather  than  direct 
selling  expenses.  MBL  provided  in  its 
supplemental  response  a  general 
description  of  its  different  advertising 
pro-ams  but  failed  to  submit  the 
detailed  information  requested  by  the 
Department.  As  stated  by  the  petitioner, 
it  is  to  the  respondent's  advantage  to 
classify  an  adjustment  to  U.S.  price  as 
an  indirect  expense  (and 
correspondingly  to  classify  an 
adjustment  to  the  foreign  market  value 
as  a  direct  expense),  and  therefore  the 
respondent  must  demonstrate  that  an 
adjustment  so  classified  is  justified  as 
such.  This  approach  was  discussed  in 
detail  with  relation  to  discounts  and 
rebates  in  the  final  results  of  the  1988/ 
89  TRB  review  [TFB's  88/89.  4954). 
Because  MBL  has  failed  to  submit 
evidence  that  its  U.S.  advertising 
expenses  are  not  directly  related  to  the 
sale  of  subject  merchandise,  the 
Department  has  classified  these  costs  as 
direct  selling  expenses  in  the  final 
results  of  this  review. 

Final  Results  of  the  Review 

As  a  result  of  this  administrative 
review,  the  Department  determines  that 
the  following  dumping  margins  exist  for 
the  period  oljune  7, 1989  through  May 
31,  1990: 


Manufacturer/exporter 

Dumping 
margin 
percent 

Mitsutx>shl  Belting  Unvted  

52  60 

Bando  ChemJcal  Industries,  Ltd  ... 
Nitta  Industries  

93.16 
93.16 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  the 
United  States  price  and  the  foreign 
market  value  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  ell 
shipments  of  the  subject  merchandise, 
entered  for  consumption,  or  withdrawn 
from  warehouse  for  consumption,  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
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For  subject  merchandise  exported  by  the 
companies  covered  by  this  review,  a 
cash  deposit  based  upon  the  final  rates 
outlined  above:  (2)  for  subject 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  in 
the  original  laaa-than-fair^value 
investigation,  a  caah  deposit  based  upon 
the  most  recently  published  rate  in  a 
final  result  or  determination  for  which 
the  manuCscturer  or  exporter  received  a 
company-specific  rate;  (3)  for  subject 
merchandise  exported  by  an  exporter 
not  covered  in  this  review,  a  prior 
review,  or  the  original  investigation,  but 
where  the  manufacturer  of  the 
merchandise  has  been  covered  by  this  or 
a  prior  final  result  or  determination,  a 
cash  deposit  based  upon  the  most 
recently  published  company-specific 
rate  for  that  manufacturer;  and  (4)  for 
merchandise  exported  by  all  other 
manufacturers  and  exporters  who  are 
not  covered  by  this  or  any  prior  final 
result  or  determination,  a  cash  deposit 
based  upon  a  rate  of  52.60  percent.  This 
cash  deposit  rate  for  all  other 
manufacturers  and/ or  exporters 
represents  the  highest,  most  recent  rate 
for  any  firm  in  this  proceeding  other 
than  those  firms  receiving  a  rate  based 
entirely  upon  the  best  information 
otherwise  available.  These  deposit 
requirements  shall  remain  in  effect  until 
pubhcation  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  period  of  review. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Department's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  10  CFR  353.35(d)  or  355.35(d). 
Timely  written  notification  of  the  return 
or  destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply  is 
a  violation  of  the  APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 


Dated:  May  U,  1903. 
IiiMphA.Sp«triBi. 

Acting  AMSistaat  Secntaryfitr  Import 
Administration. 

[FR  Doc.  93-12360  FUad  5-24-93: 8:45  am] 
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[A-670-807] 

Oscillating  Fans  From  the  People's 
Republic  of  Chine:  Notice  of  Court 
Decision,  Retroectlve  Revocation  of 
Antidumping  Duty  Order,  and 
Termination  of  AdmlnisLratlve  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Wells  or  Louis  Apple,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone;  (202)  482-3003  or  (202)  482- 
1769,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  9, 1991,  the  Department 
published  the  antidumping  duty  order 
and  amended  the  final  determination  of 
sales  at  less-than-fair  value  for 
oscillating  fans  from  the  PRC 
Antidumping  Duty  Orders  and 
Amendments  to  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value; 
Oscillating  Fans  and  Ceiling  Fans  From 
the  People's  Republic  of  China.  (56  FR 
64240).  Respondent,  Holmes/Esteem, 
instituted  an  action  challenging  the 
Department's  final  determination.  On 
July  24, 1992,  the  OT  issued  Holmes 
Products  Corp.  versus  United  States, 
795  F.  Supp.  1205,  Slip  Op.  92-118 
(July  24, 1992),  which  remanded  the 
determination  to  the  Department.  Upon 
remand,  the  Department  determined 
that  Holmes/Esteem  had  a  de  minimis 
margin,  pursuant  to  19  CFR  353.6.  and 
that  the  final  determination  of  the  less- 
than-fair  value  investigation  was 
negative.  This  remand  was  affirmed  by 
the  OT  on  November  12, 1992.  Holmes 
Products  Corp.  versus  United  States, 
No.  91-12-00906,  Slip  Op.  92-203  (OT 
November  12, 1992).  As  a  result,  the 
Department  revoked  prospectively  the 
antidumping  duty  order  on  oscillating 
fans  from  the  PRC,  elective  November 
22, 1992,  tan  days  after  the  OT  affirmed 
the  Department's  remand  determination. 
See  OsKallating  and  Ceiling  Fans  From 


the  People's  R^ublic  of  Qiina:  Notice 
of  Court  Deciaion  and  Revocation  of 
Antidiunping  IXty  Order  on  Oscillating 
Fans,  58  FR  6474  (January  29, 1993). 
Additionally,  as  a  result  of  the 
prospectiva  revocation  of  the  order,  the 
Department  instructed  Customs  to 
terminate  the  suspension  of  Uquidation 
and  to  proceed  with  liqtiidation  of  the 
subject  merchandise  which  entered  the 
United  States  on  or  after  November  22, 
1992,  without  regard  to  antidumping 
duties.  Id. 

Holmes/Esteem  subsequently  sought  a 
permanent  injunction  requiring 
liquidation  of  all  entries  of  oscillating 
fans  from  the  PRC,  without  regard  to 
antidumping  duties,  entering  the  United 
States  on  or  after  Jime  5, 1991,  the  date 
of  the  Department's  preliminary 
determination  and  original  suspension 
of  liquidation.  On  May  12, 1993.  the  CIT 
granted  the  permanent  injunction. 
Holmes  Products  Corp.  versus  United 
States,  No.  91-12-00906,  Slip  Op.  93- 
71  (dTMay  12. 1993).  The  Department, 
therefore,  will  instruct  Customs  to 
liquidate  all  entries  of  the  subject 
merchandise  back  to  June  5, 1991,  the 
date  of  the  Department's  preUminary 
determination  and  original  suspension 
of  liquidation,  without  regard  to 
antidumping  duties.  Additionally,  as  a 
result  of  the  Court's  order,  the 
Department  is  revoking  retroactive  to 
June  5, 1991,  the  order  on  osdliating 
fans  fit)m  the  PRC,  and  is  terminating 
the  administrative  review,  initiated 
February  23, 1993  (58  FR  11026),  for  the 
period  June  5, 1991  through  November 
30, 1992. 

Termination  of  Suspension  of 
Liquidation 

Pursuant  to  section  516(e)(2)  of  the 
Tariff  Act  of  1930,  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  oscillating  ^ns  from  the  PRC.  and  to 
proceed  with  liquidation  of  the  subject 
merchandise,  which  entered  the  United 
States  between  June  5, 1991,  and 
November  21, 1992.  without  regard  to 
antidumping  duties. 

Dated:  May  21, 1993. 
Joaeph  A.  Spetrini, 

Acting  Assistant  Seentaryfor  Import 

Administration. 

[FR  Doc  93-12478  Filed  5-24-93;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMEFfTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  an  Import  Umit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In  Oman 

May  IB,  1993. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
"    lit. 


lyni 


EFFECTIVE  DATE:  May  31.  1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Aime  Novak,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel.  U.S.  IDepartment  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
A^cultural  Act  of  1956.  as  amended  (7 
US.C  1854). 

The  United  States  Government  has 
decided  to  continue  thetestraint  limit 
on  Categories  347/348  for  an  additional 
twelve-month  period,  beginning  on  May 
31, 1993  and  extending  through  May  30. 
1994. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Oman,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23. 1992).  Also 
see  57  FR  39672.  published  on 
September  1, 1992. 
Rita  D.  HayM, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  \hm  Implementation  of  Textile 
AgremneBts 

May  18. 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 


Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  May 
31. 1993.  entry  Into  the  United  Stetes  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Categories  347/348.  produced  or 
manufactured  in  Oman  and  exptorted  during 
the  twelve-month  period  beginning  on  May 
31. 1993  and  extending  through  May  30. 
1994,  in  excess  of  654,542  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  May  31, 1992  through  May  30, 
1993  shall  be  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
Goods  in  excess  of  that  limit  shall  l>e  subject 
to  the  limit  established  in  this  directive. 

In  carrying  out  the  alx>ve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  93-12255  Filed  5-24-93;  8:45  am) 
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Extension  of  an  import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Oman 

May  18. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CFTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  extending  a 

limit. 

EFFECTIVE  DATE:  June  29,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPt^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
decided  to  continue  the  restraint  limit 


on  Categories  341/641  for  an  additional 
twelve-month  period,  beginning  on  June 
29, 1993  and  extending  through  June  28, 
1994. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Oman,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
pubhshed  on  November  23.  1992).  Also 
see  57  FR  39672.  published  on 
September  1. 1992. 
Rita  D.  Hayee. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemeniation  of  Textile 
Agi  eemenli 

May  18, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
«s  amended  (7  U.S.C  1854);  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  June 
29, 1993,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
341/641,  produced  or  manufactured  in  Oman 
and  exported  during  the  twelve-month 
period  beginning  on  June  29. 1993  and 
extending  through  June  28, 1994,  in  excess  of 
120,703  dozen. 

Imports  charged  to  this  category  limit  for 
the  period  June  29, 1992  through  June  28, 
1993  shall  be  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
Goods  in  excess  of  that  limit  shall  be  subject 
to  the  limit  established  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
RiU  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  93-12256  Filed  S-24-93;  8  45  am) 
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DEPARnyiENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Hearing  Schedule;  Defense 
Baee  Ctoeure  and  Realignment 
Commlealon 

AGENCY:  Defense  Base  Closure  and 
Realignment  Commission. 
ACTXM:  Notice. 

SUMMARY:  The  Defense  Base  Closure  and 
Realignment  Commission  publicly 
announces  additions  to  the  public- 
hearing  schedule. 

The  Commission  will  hold  open, 
public  hearings  on  Monday,  June  14  and 
Tuesday.  June  15. 1993  to  hear 
testimony  from  Members  of  Congress 
whose  states  and  districts  may  be 
afl^ected  by  potential  defense  base 
closures  or  realignments.  Wednesday, 
Jiuie  16  will  be  a  backup  hearing  day  if 
needed  for  additional  testimony  h'om 
such  Members  of  Congress.  These 
hearings  will  be  held  in  the  Washington 
DC  area  at  locations  and  times  to  be 
determined. 

Additionally,  the  Commission  will 
hold  open,  pubhc  hearings  on 
Thursday.  June  17;  Friday.  June  18;  and 
Wednesday,  Jime  23  ihrou^  Saturday. 
June  26. 1993  for  deliberations  on  the 
Commission's  recommendations  to  the 
President.  The  Commission  anticipates  ^ 
final  votes  to  occur  on  Saturday,  June 
26;  however,  if  all  deliberations  are  not 
completed  by  this  day,  Hnal  votes  will 
occiir  following  delit>erations  on 
Sunday,  June  27th.  These  hearings  will 
be  held  in  the  Washington  DC  area  at 
times  and  locations  to  be  determined. 
Rm  FURTHER  MFORMATION  CONTACT:  Mr. 
Tom  Houston,  Director  of 
Conununications  at  (703)  696-0504. 
Please  contact  the  Commission  to 
confirm  any  last-minute  changes  in 
schedules  for,  and  dates,  times,  and 
locations  of  all  upcoming  hearings.  Any 
person  reouiring  special 
accommoaations  at  any  of  the 
aforementioned  hearings  should  contact 
the  Commission  no  later  tlian  five  (5) 
business  days  prior  to  the  hearing. 

Dated  May  20, 1993. 
L.M.1 


Alternate  OSD  FederaJ  Begister  Liaison, 

Department  of  Defense. 

[FR  Doc  99-12321  Filed  S-24-93;  8:45  am] 

■LLMQ  COOC  MmB-M-li 

Defense  Science  Board  Task  Force  on 
C-17  Review;  Meeting 

AGENCY:  Doe. 

ACnON:  NoUce  of  advisory  committee 

meeting. 


SUMMARY:  TiM  Defianse  Science  Board 
Task  Force  on  C-17  Review  will  meet  in 
closed  session  on  June  1-4, 1993  at 
McDonnell  Douglas,  Long  Beach, 
California;  and  on  J;me  15-16,  and  July 
1-2,  and  July  13-15, 1993  at  the 
Pentagon,  Arlington.  Virginia. 

The  mission  of  the  Deianse  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition}  or  research, 
scientific,  technical,  and  manufacturing 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings  the  Task  Force  will 
access  the  current  status  of  the  C-17 
program. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  app.  n.  (1986)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(cK4)  (1986).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  May  20, 1993. 
L.M.  Bynnn, 

OSD  Federal  Register  Ualson  Officer, 
DeparUnent  of  Defense. 
|FR  Doc.  93-12325  Filed  5-24-93;  8.45  am) 
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Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

AGENCY:  DOD. 
ACTKW:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  0MB  Control  Number:  DoD 
FAR  Supplement,  Part  211,  Acquisition 
and  Distribution  of  Commercial 
Products;  0MB  Control  Number  0704- 
0318. 

Type  of  Request:  Revision. 

Average  Burden  Hours/Minutes  Per 
Response:  1  Hour. 

Responses  Per  Respondent:  1. 

Number  of  Respondents:  60. 

Annual  Burden  Hours:  60. 

Annual  Responses:  60. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  for  the  simplified  contract 
for  the  acquisition  of  commercial  items 
by  DoD.  A  solicitation  provision  in  the 
DoD  FAR  Supplement  at  252.211-7012, 
"Commercial  Product  Representation" 
requires  oCferors  responding  to  a 
solicitation  to  identify  Government 


production  and  research  property,  if 
any,  that  will  be  used  in  confunc^on 
vrith  production  of  the  commercial  item 
offered.  The  information  submitted  will 
be  used  by  the  Govwnm«)nt  to  insure 
that  the  offerors  who  are  in  possession 
of  Government  production  and  research 
property  are  not  provided  an  unfair 
advantage  over  competitors. 

Affected  Public:  Businesses  or  other 
for-profit  organizations;  Small 
Businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Requited  to 
obtain  a  benefit. 

OMB  Desk  Officer.  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  tc  Mr.  Weiss 
at  Office  of  Management  and  Budget, 
Desk  Officer  for  DoD.  room  3235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS-TDIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington,  Virginia  22202-4302. 

Dated:  May  20. 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  93-12322  Filed  5-24-93;  8:45  am] 
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Put>llc  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 


AGENCY:  DoD. 
action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Solicitation  Customer  Feedback  Survey. 

Type  of  Request:  New  Collection. 

Average  Burden  Hours/Minutes  Per 
Response:  30  minutes. 

Responses  Per  Respondent:  1 .  ' 

Number  of  Respondents:  2,000. 

Annual  Burden  Hours:  1,000. 

Annual  Responses:  2,000. 

Needs  and  Uses:  Over  the  last  several 
years  Headquarters  Army  Material 
Command  has  adopted  several 
acquisition  related  initiatives  designed 
to  improve  solicitations.  It  is  now 
necessary  to  have  industry's  assessment 
of  the  significance  of  the  improvements. 
The  Solicitation  Customer  Feedback 
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Survey  has  been  designed  to  measure 
their  assessment 

Affected  Public:  Business  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  room 
3235,  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Qeamnce  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copnes  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR.  1215 
Jefiarson  Davis  Highway,  suite  1204, 
ArUngton,  Virginia  22202-4302. 

Dated:  May  20, 1993. 
L.M.  BjiuuB, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  93-12323  Filed  5-24-93.  8:45  am] 
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PuMIc  Infonnation  Ccllactlon 
RequiremarH  Submitted  to  OMB  for 
Ravtaw 


AGENCY:  DOD. 
ACnoN:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Army  ROTC  4-Year 
Scholarship  Application;  ROTC  Cadet 
Command  Form  114;  OMB  No.  0702- 
0073 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  7,500. 

Responds  Per  Respondent:  1. 

Annual  Responses:  7,500. 

Average  Burden  Per  Response:  45 
minutes. 

Annual  Burden  Hours:  5,625. 

Needs  and  Uses:  ROTC  scholarships 
provide  the  Army  with  highly  quahfied 
men  and  women  who  desire  to  pursue 
commissioned  service  in  the  U.S.  Army. 
The  information  submitted  on  the 
application  provides  the  basis  for 
scholarship  award. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  aearance  Officer:  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sect  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202-4302. 

Dated:  May  20. 1993. 
LM.  ByniUB. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-12324  Filed  5-24-93;  8:45  am) 
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Dated:  May  14, 1903. 


Departmant  of  tha  Air  Forca 

Privacy  Act  of  1974;  Dalata  and  Amend 
Systems  of  Racorda 

agency:  Department  of  the  Air  Force. 
(DoD). 

ACnON:  Delete  and  amend  systems  of 
records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  delete  one  and  amend 
eleven  systems  of  records  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended. 

DATES:  The  deleted  system  is  effective 
May  25. 1993. 

The  amended  systems  will  be 
effective  June  24, 1993,  unless 
comments  are  received  which  result  in 
a  contrary  determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager,  SAF/ 
AAIA,  1610  Air  Force  Pentagon, 
Washington,  DC  20330-1610. 

FOR  FURTHER  MFOfUIATlON  CONTACT:  Mr. 
James  H.  Gibson  at  (703)  697-3491  or 
DSN:  227-3491. 

SUPPLEMENTARY  MF0RMAT10N:  The 
Department  of  the  Air  Force  Privacy 
systems  of  records  notices  have  been 
published  in  the  Federal  Register  and 
are  available  &om  the  address  above. 
The  deleted  and  amended  systems  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  an  altered  system  report. 


L.  M.  Bynum, 

Alternate  OSD  Federal  Registar  Liaison 
Officer,  Department  of  Defense. 

DELETION 
F265  HC  C 

System  name: 

Directory  of  Active  Duty  and  Retired 
Chaplains.  (February  22.  1993,  58  FR 
10515). 

Reason: 

System  is  no  longer  needed.  There  are 
no  plans  to  reinstate  this  system  in  the 
future.  Records  maintained  in  this 
system  have  been  destroyed. 

AMENDMENTS 
F030  APIS  A 

SVSTEW  NAME: 

For  Cause  Discharge  Program, 
(February  22.  1993.  58  FR  10314). 

CHANGES: 

SYSTEM  DENTIFiER: 

Change  system  identifier  to  'F030 
AHSAA.' 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Personnel  Security  Division, 
Directorate  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency, 
1816  North  Moore  Street.  Suite  400. 
Arlington.  VA  22209-1809  and 
Administrative  Assistant  to  the 
Secretary  of  the  Air  Force.  1720  Air 
Force  Pentagon,  Washington.  DC  20330- 
1720.' 


CATEGORIES  Of  RECORDS  M  TME  SYSTEM: 

Delete  (AFIS)  and  insert  Air  Force 
Intelligence  Support  Agency  (AFISA). 


AUTHOftfTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Place  a  period  (.)  after  'Commissioned 
Officers'  and  delete  remainder  of 
sentence. 

PURP03E(S): 

Delete  second  sentence  and  replace 
with  'Substantive  information  is 
provided  to  responsible  individuals  in 
the  office  of  the  Secretary  of  the  Air 
Force  to  evaluate  the  effectiveness  of  the 
program,  to  determine  consistency  of 
decisions  and  decision  trends,  and  to 
provide  program  guidance  to  the  system 
manager.' 
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SYSTEM  ilANAQER(8)  AMD  ADDRESS: 

£)elete  entry  and  replace  with 
'Director  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency, 
1816  North  Moore  Street,  Suite  400, 
Arlington.  VA  22209-1809.' 

HCmFKAVOH  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director  of 
Security  and  Communications 
Management.  Air  Force  Intelligence 
Support  Agency,  1816  North  Moore 
Street,  Suite  400.  Arlington,  VA  22209- 
1809.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entn,-  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency, 
1816  North  Moore  Street,  Suite  400, 
Arlington.  VA  22209-1809. 

UnclassiHed  portions  of  the  tile  are 
available  upon  request.  Request  must 
include  full  name,  grade  (where 
applicable),  Social  Security  Number, 
date  and  place  of  birth,  organization/ 
activity  to  which  assigned/employed  at 
time  of  proposed  For  Cause  Separation. 
Visits  may  be  made  to  the  office  of  the 
system  manager.' 


F030  AF1SA  A 
SYSTEM  NAME: 

For  Cause  Discharge  Program. 

SYSTEM  LOCATKMt: 

Personnel  Security  Division, 
Directorate  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency, 
1816  North  Moore  Street,  Suite  400, 
Arlington,  VA  22209-1809,  and 
Administrative -Assistant  to  the 
Secretary  of  the  Air  Force,  1720  Air 
Force  Pentagon,  Washington,  DC  20330- 
1720. 

CATEGORIES  OF  INOiVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  personnel  who  are  briefed  into 
Sensitive  Compartmented  Information 
(Sa)  who  are  being  considered  for 
separation  from  service  or  employment 
for  either  punitive  or  administrative 
(nonvoluntary)  reasons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Initial  submission  and 
recommendations  of  the  Air  Force  Major 


Command  (MAJCOM)  or  Field 
Operating  Agency  (FOA)  concerned  and 
all  supporting  documents  for  the 
proposed  action;  Air  Force  Intelligence 
Support  Agency  (AFISA),  Directorate  of 
Security  and  Communication 
Management  recommendations  for 
disposition  to  the  Assistant  Chief  of 
Staff  for  Intelligence  HQ,  U.S.  Air  Force; 
if  applicable,  decisions  and 
correspondence  from  Administrative 
Assistant  to  the  Secretary  of  the  Air 
Force. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
DOD  5200.2-R;  as  implemented  by  Air 
Force  Regulation  205-32,  USAF 
Personnel  Security  Program, 
USAFINTEL  201-1  (Chapter  13);  Air 
Force  Regulation  39-10,  Administrative 
Separation  of  Airmen;  Air  Force 
Regulation  36-12,  Administrative 
Separation  of  Commissioned  Officers. 

PURPOSE(S): 

Used  by  designated  Air  Force 
intelligence  oflicials  to  recommend/ 
determine  propriety  of  proposed  action 
in  light  of  individual's  SQ  access. 

Substantive  information  is  provided 
to  responsible  individuals  in  the  office 
of  the  Secretary  of  the  Air  Force  to 
evaluate  the  effectiveness  of  the 
program,  to  determine  consistency  of 
decisions  and  decision  trends,  and  to 
provide  program  guidance  to  the  system 
manager. 

ROUTINE  USES  OF  RECORDS  UAIWTAJNED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Maintained  in  file  folders. 

RETRIEVABIUTY: 

Retrieved  by  name  and  year  of  the  For 
Cause  Action. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system.  Records  are  accessed 
by  person(s)  responsible  for  servicing 
the  record  system  in  performance  of 
their  official  duties.  Records  are  stored 
in  security  file  containers  within  a 
vault. 

RETENTXJN  AND  DISPOSAL: 

Records  maintained  in  active  status 
until  final  disposition  of  each  separate 


file.  After  final  disposition  of  the  case 
the  record  is  placed  in  inactive  status 
and  maintained  permanently. 

SYSTEM  HANAQEH(8)  AND  ADDRESS: 

Director  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency, 
1816  North  Moore  Street,  Suite  400, 
Arlington.  VA  22209-1809. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
Information  on  themselves  should 
address  inquiries  to  the  Director  of 
Security  and  Communications 
Management,  Air  Force  Intelligence 
Support  Agency,  1816  North  Moore 
Street,  Suite  400,  Ariington.  VA  22209- 
1809. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency, 
1816  North  Moore  Street,  Suite  400. 
Arlington,  VA  22209-1809. 

Request  must  include  full  name,  grade 
(where  applicable).  Social  Security 
Number,  date  and  place  of  birth, 
organization/activity  to  which  assigned/ 
employed  at  time  of  proposed  For  Cause 
Separation.  Visits  may  be  made  to  the 
office  of  the  system  manager. 
Unclassified  portions  of  the  file  are 
available  upon  request. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12- 
35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CArEGORIES: 

Individual's  personnel  records  and 
MAJCOM/FOA  C  jmmander's  proposal 
and  recommendations  with  all 
supporting  documents. 

EXEMPTX}NS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F035  AF  MP  H 
SYSTEM  NAME: 

Air  Force  Enlistment/Commissioning 
Records  System,  (February  22,  1993.  58 
FR  10327). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  United  States  Air  Force 
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Rscmlting  Service.  Randolph  Air  Force 
Base,  TX  78150-5421;  recruiting  offices; 
Military  Entrance  Processing  Stations. 
and  Liaison  Noncommissioned  Officer 
offices  in  all  states.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices.' 


RCfENTION  AND  disposal: 

Delete  entry  and  replace  with 
'Commissioning  records  at  Headquarters 
United  States  Air  Forca  Recruiting 
Sesvice  (USAFRS/RS)  are  maintained 
for  one  year.  Files  of  applicants  not 
enlisted  are  retained  in  the  local 
recruiting  office  and  destroyed  after  two 
years.  Records  of  enlistees  that  are  not 
forwarded  to  Master  and  Unit  Personnel 
Records  Hies  are  destroyed  after  two 
years.  Records  are  destroyed  by  tearing 
into  pieces,  burning,  shredding, 
macerating  or  pulping.' 


SYSTEM  IMNAaER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Air  Force  Military  Personnel 
Center,  Randolph  Air  Force  Base,  TX 
78150-6001.' 

NOnRCAIXM  mOCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to,  or  contact 
recruiting  officials  at  respective 
recruiting  office  locations.  Official 
mailing  addresses  are  pubUshed  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices.' 

RECORD  ACCESS  PMXtOUOU: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to,  or 
contact  recruiting  officials  at  respective 
recruiting  office  locations.  Official 
maiUng  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices.' 


F03$  AF  MPH 
SYSTEM  NAME: 

Air  Force  EnUstment/Commissioning 
Records  System. 

SYSTEM  LOCATXM: 

Headquarters  United  States  Air  Force 
Recruiting  Service,  Randolph  Air  Force 
Base.  TX  78150-5421;  recruiting  offices; 
Military  Entrance  Processing  Stations, 
and  Liaison  Noncommissioned  Officer 
offices  in  all  states.  Official  mailing 


addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

CATEGOmES  or  NOVBUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  enlistment  or 

commissioning  programs. 

CATEQOMES  OF  RECORDS  M  TME  system: 

Individual's  appUcation,  personal 
interview  record  (PIR)  and  supporting 
documents  containing  name.  Social 
Security  Number,  finger  prints, 
historical  backgroimd,  education, 
medical  history,  physical  status, 
employment,  reUgious  preferences 
(optional),  marital  and  dependency 
status,  linguistic  abiUtias.  aptitude  test 
results,  parental  consent  for  minors. 

AUTHORmr  KM  MAMTENANCf  OP  THE  system: 

10  U.S.C.  Chapter  31,  Enlistments; 
implemented  by  Air  Force  Regulation 
33-3.  Enhstment  in  the  United  States 
Air  Force;  and  E.O.  9397. 

purpose(s): 

Information  is  collected  by  recruiters 
to  determine  enlistment/commissioning 
eligibility,  and  process  qualified 
applicants.  Personnel  managers  use  a 
hard  copy  documentation  of  data 
entered  in  Personnel  Data  Systems 
(PDS).  Personnel  managers  also  use 
certain  documents  to  determine 
classification  and  assignment  actions 
after  enlistment.  All  documents  are 
source  documents  in  determining 
benefits/entitlement. 

routine  uses  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUOMO  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORmO, 
RETRiEVINa,  ACCESSINO,  RCTAMINO,  AND 
DiSPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRIEVASaJTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s] 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Commissioning  records  at 
Headquarters  United  States  Air  Force 


Recruiting  Service  (USAFRS/RS)  are 
maintained  for  one  year.  Files  of 
appbcants  not  enlisted  are  retained  in 
the  local  recruiting  office  and  destroyed 
after  two  years.  Records  of  enlistees  that 
are  not  forwarded  to  Master  and  Unit 
Personnel  Records  files  are  destroyed 
after  two  years.  Records  are  destroyed 
by  tearing  into  pieces,  burning, 
shredding,  macerating  or  pulping. 

SYSTEM  MANAQER(5)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Air  Force  Military  Personnel 
Center,  Randolph  Air  Force  Base.  TX 
78150-6001. 

NOTWICAnON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to,  or  contact 
recruiting  officials  at  respective 
recruiting  office  location.  Ofnr.ial 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to.  or 
contact  recruiting  officials  at  respective 
recruiting  office  locations.  Official 
mailing  addresses  are  pubUshed  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12- 
35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  provides  through  written 
application  or  personal  interview. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  AFSC  A 
SYSTEM  NAME: 

Personnel  Management  System  for 
AFSC  Commanders,  (February  22,  1993, 
58  FR  10342). 

CHANCES: 

SYSTEM  DENTIFIER: 

Change  system  identifier  to  'F035 
AFMCA.' 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Personnel  Management  Information 
System  for  Air  Force  Materiel  Command 
(AFMC)  Commanders.' 
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SYSTEM  location: 

Delete  entry  and  replace  with  'Air 
Force  Materiel  Command  Headquarters, 
Divisions,  Centers,  and  Laboratories. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices.' 

cateqomes  of  inoiviouals  covered  by  tme 
system: 

Delete  'AFSC  and  insert  'Air  Force 
Materiel  Command  (AFMC).' 


PURPOSE(S): 

Add  to  end  of  entry  'Used  to  prepare 
nominations  for  honors  and  awards,  and 
as  background  for  evaluating  requests 
for  admission  to  professional  societies 
or  professional  training.' 

ROUTINE  USES  OF  RECORDS  MAiWTAINEO  IN  THE 
SYSTEM,  WCLUOWQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  'The 
'Blanket  Routine  Usos'  published  at  the 
beginning  of  the  Air  Force's  compilation 
of  systems  of  records  notices  apply  to 
this  system.' 


retrkvabuty: 

Delete  entry  and  replace  with 
'Retrieved  by  name.  Social  Security 
Number  or  Position  Number.' 

SAFEGUARDS: 

Delete  numbers  in  paragraph  and  add 
to  end  of  entry  'Those  in  computer 
storage  devices  are  protected  by 
computer  system  software.' 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Delete  'AFSC'  and  insert  'Air  Force 
Materiel  Command.' 

NOmCATION  PROCEDURE: 

Delete  'AFSC'  and  insert  'Air  Force 
Materiel  Command,'  and  add  to  end  of 
entry  'Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 

RECORD  ACCESS  PROCEDURES: 

Delete  'AFSC'  and  insert  'Air  Force 
Materiel  Command,'  and  add  to  end  of 
entry  'Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 


F03S  AFMC  A 

SYSTEM  NAME: 

Personnel  Management  Information 
System  for  Air  Force  Materiel  Command 
(AFMC)  Commanders. 


SYSTEM  LOCATION: 

Air  Force  Materiel  Command 
Headquarters,  Divisions,  Centers,  and 
Laboratories.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  sj'stems  of 
records  notices. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  TME 
SYSTEM: 

Air  Force  officer,  enlisted,  and 
civilian  personnel  assigned  to  or 
scheduled  for  assignment  to  various  Air 
Force  Materiel  Command  (AFMC) 
organizations. 

CATEGORIES  OF  RECORDS  M  TNE  SYSTEM: 

Resumes  and  other  data  elements  to 
record  name,  date  of  birth,  service  dates, 
assignment  status,  grade,  salary, 
promotion  and  step  increase  dates, 
occupational  series.  Air  Force  Materiel 
Command,  skill  level,  position  title, 
educational  level,  professional/scientific 
status,  special  training,  awards, 
publications,  handicap,  minority  and 
sex  codes. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
and  E.O.  9397. 

PURPOSE(S): 

Provides  data  concerning  the 
professional  qualifications  for  selection 
and  utilization  of  assigned  personnel, 
for  position  management,  and  to 
perform  certain  scientific  and  technical 
research  efforts  in  program  support. 

Used  to  prepare  nominations  for 
honors  and  awards,  and  as  background 
for  evaluating  requests  for  admission  to 
professional  societies  or  professional 
training. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOMG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAIMNQ,  ANO 
DtSPOaNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computers  and 
computer  output  products  and  in 
binders  or  file  cabinets. 

RETmCVABtUTY: 

Retrieved  by  name.  Social  Security 
Number  or  Position  Number. 

SAFEGUARDS: 

Records  are  accessed  by  {>erson(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 


duties  and  by  authorized  persoimel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  ANO  DISPOSAL: 

Retained  in  computer  file  or  seciired 
office  file  until  reassignment  or 
separation,  then  destroyed  by  tearing 
into  pieces,  shredding,  pulping, 
macerating  or  burning.  Upon 
reassignment  or  separation,  information 
in  the  computer  file  relating  to  the 
individual  is  deleted  from  the  data  base. 

SYSTEM  MANAGER<S)  ANO  ADDRESS: 

Commanders,  Executive  Officers, 
Product  Managers  of  various  Air  Force 
Materiel  Command  subordinate 
organizations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  sj'stems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  system  manager 
or  Record  Custodian  at  subordinate  Air 
Force  Materiel  Command  organizations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  or 
visit  the  system  manager  or  Record 
Custodian  at  subordinate  Air  Force 
Materiel  Command  organizations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  will  be  obtained  from 

military  and  civilian  personnel  records, 
managers  and  supervisors  of  individuals 
on  a  voluntary  basis. 

EXEMPTIONS  CLAaiEO  FOR  THE  SYSTEM: 

None. 


IMI 
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F03S  8AFCB  A 
SYSTEM  name: 

Military  Records  Processed  by  the  Air 
Force  Correction  Board,  (May  29.  1985, 
50  FR  22425). 

CHMOES: 


SYSTEM  tOCATKNC 

Delete  entry  and  replace  with.  'Office 
of  the  Secretary  of  the  Air  Force,  1661 
Air  Force  Pentagon,  Washington,  DC 
20330-1661  and  the  Washington 
National  Records  Center,  Suitland,  MD 
20409.* 

CATEOORCS  Of  tNOtWHMLS  COVERED  BY  THE 
SYSTEM: 

Delete  (SAFCB)  and  insert  Air  Fon-e 
Board  for  the  Correction  of  Military 
Records  (AFBCMR). 

CATEGORiES  OF  RECORDS  IN  THE  SYSTEM; 

Delate  entry  and  replace  with  'Case 
files  consist  of  applications  to  AFBCMR 
for  porrectiQn  of  military  records,  with 
supporting  evidence,  staff  advisor)' 
opinions  and  final  determinations.' 


PURPb5£(S): 

Efeleie  entry  and  replace  with  'To 
review  applications  for  correction  of 
milltar}'  records  to  determine  the 
exijtence  of  an  error  or  injustice  and, 
when  appropriate,  make 
recommendations  to  the  Secretary  of  the 
Air|Force.' 

ROUTINE  t^SES  Of  RECORDS  MMNTAiNEO  IN  THE 
SYSTEM,  WCUJOMG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  St>CH  USES: 

Ejelete  entry  and  replace  with  "Hio 
'BlHakat  Routine  Uses'  published  at  the 
begirming  of  the  Air  Force's  compilation 
of  systems  of  records  notices  apply  to 
thi^  system.' 


RETMmON  AND  DISPOSAL: 

Dblete  entry  and  replace  with  'Case 
files  are  mainteined  for  75  years  then 
destroyed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning.' 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Etelete  entry  and  replace  with 
'Executive  Secretary,  Air  Force  Board 
for  the  Correction  of  Military  Records, 
Headquarters,  United  States  Air  Force, 
1661  Air  Force  Pentagon,  Washington, 
DC  20  J30-1661.' 

N0TVKAT10N  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whetlier  this  system  of  records  contains 


information  on  themselves  should 
address  inquiries  to  the  Executive 
Secretary,  Air  Force  Board  for  the 
Correction  of  Military  Records, 
Headquarters,  United  States  Air  Force, 
1661  Air  Force  Pentagon,  Washington, 
DC  20330-1661.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Executive  Secretary,  Air  Force  Board  for 
the  Correction  of  Militarj-  Records, 
Headquarters,  United  States  Air  Force, 
1661  Air  Force  Pentagon.  Washington, 
DC  20330-  1661;  Washington  NaUonal 
Records  Center,  Suitland,  MD  20409. 

Request  for  review  must  provide 
applicant's  full  name.  Social  Security 
Number,  and  AFBQ^  docket  number 
(if  known).  Reviews  are  held  in  Suite 
201, 1745  Jeffeison  Davis  Highway, 
Arlington,  VA,  between  the  hours  of 
0900  to  1600.  An  applicant  must  present 
a  personal  identification  document.  A 
designated  representative  must  present 
a  letter  of  authorization  from  the 
applicant.' 


F035  SAFCB  A 

SYSTEM  NAME: 

Militar)'  Records  Processed  by  the  Air 
Force  Correction  Board. 

SYSTEM  LOCATION: 

Office  of  the  Secretary  of  the  Air 
Force,  1661  Air  Force  Pentagon, 
Washington,  DC  20330-1661  and  the 
Washington  National  Records  Center, 
Suitland,  MD  20409. 

CATEGORIES  OF  INOIViOUALS  COVERED  BY  THE 
SYSTEM: 

All  members  or  former  members  of 
the  Air  Force;  Army  Air  Forces,  Air 
Corps,  United  States  Army;  Air  Service, 
United  States  Navy;  and  Aviation 
Section.  Signal  Corps,  United  States 
Army,  who  have  applied  to  the  Air 
Force  Board  for  the  Correction  of 
Military  Records  (AFBCMR). 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Case  files  consist  of  applications  to 
AFBCMR  for  correction  of  military 
records,  with  supporting  evidence,  staff 
advisory  opinions  and  final 
determinations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Chapter  79  -  Correction  of 
Military  Records. 

PURP08E(S): 

To  review  applications  for  correction 
of  military  records  to  determine  the 


existence  of  an  error  or  injustice  and, 
when  appropriate,  make 
recommendations  to  the  Secretary  of  the 
Air  Force. 

ROUTINE  USES  OF  RECORDS  HAMTAMEO  IN  THE 
SYSTEM.  mCLUDMQ  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORWO, 
RETRtEV«NC,  ACCESSING,  RETAINMG,  AND 
DSPOSMO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders. 

RETRtEVABiLTTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  OiSPOSAL: 

Case  files  are  maintained  for  75  years 
then  destroyed.  Records  ere  destroyed 
by  tearing  into  pieces,  shredding, 
pulping,  mjicerating  or  burning. 

SYSTEM  UANAG£R<S)  AND  ADDRESS: 

Executive  Secretary.  Air  Force  Board 
for  the  Correction  of  Mihtary  Records, 
1661  Air  Force  Pentagon,  Washington, 
DC  20330-1661. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Executive 
Secretary,  Air  Force  Board  for  the 
Correction  of  Military  Records,  1661  Air 
Force  Pentagon,  Washington,  DC  20330- 

leei. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Executive  Secretary,  Air  Force  Board  for 
the  Correction  of  Military  Records, 
Headquarters,  United  States  Air  Force. 
1661  Air  Force  Pentagon,  Washington, 
DC  20330-1661. 

Request  for  review  must  provide 
applicant's  full  name.  Social  Security 
Number,  and  AfBCMR  docket  number 
(if  known).  Reviews  are  held  in  Suite 
201, 1745  Jefferson  Davis  Highway, 
Arlington,  VA,  between  the  hours  of 
0900  to  1600.  An  applicant  must  present 
8  personal  identification  document.  A 
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designatad  representative  must  present 
a  letter  of  authorization  from  the 
applicant 

CONTCSTVM  RCCORO  MOCEOURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  detemunations 
are  published  in  Air  Force  Regulation 
12-35;  32  CFR  oart  806b;  or  may  be 
obtained  from  the  system  manager. 

RECOAO  SOUnCC  CATCOOmES: 

Information  is  obtained  from 
applicants,  Air  Force  offices  and/or 
other  Government  agencies. 

EXEMPTIONS  CLAMKO  KM -mi  SYtTEM: 

None. 
FOSO  AFSC  A 
SYSTEM  NAME: 

Systems  Acquisition  Schools  Student 
Records,  (F^ruary22. 1993.  58  FR 
10393). 

CHANGES: 
SYSTEM  OEimnER: 

Change  system  identifier  to  'F050 
AFMCA.' 


SYSTEM  location: 

Delete  entry  and  replace  with  'Air 
Force  Materiel  Command,  Systems 
Acquisition  School,  6575th  School 
Sqiiadron,  Brooks  Air  Force  Base,  TX 
7823S-5000.' 

authowty  for  maintenance  of  the  system: 
Add  to  end  of  entry  'and  E.0.9397.' 

FOSO  AFMC  A 
SYSTEM  NAME: 

Systems  Acqtiisition  Schools  Student 
Records. 

SYSTEM  location: 

Air  Force  Materiel  Command, 
Systems  Acquisition  School,  6575th 
School  Sqiiadron,  Brooks  Air  Force 
Base,  TX  78235-5000. 

CATEOORKS  OF  MOnnOUALS  COVERED  BY  TME 
SYSTEM: 

Active  duty  military  personnel,  DOD 
civilian  employees,  contractor 
personnel,  Air  National  Guard  and  Air 
Force  and  Army  Reserve  personnel. 

CATEOORCS  OF  RECOROS  M  T>{E  SYSTEM: 

Student  record  includes  personnel 
locator  information,  individual 
academic  standings,  subjects  studied, 
hours,  final  grades,  graduation  data  and 
related  training  data. 


AUTNORTTY  FOR  HAMTENANCC  OF  TM  tVSTEII: 

10  U.S.C  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegetiiHi  by, 
as  implemented  by  Air  Fence  Regulation 
50-5.  USAF  Formal  Schools  (PoUcy, 
ResponsibiUties.  General  Procedures, 
and  Course  Announcements);  and  E.O. 
9397. 

PURF0SE(8): 

Record  individual  attendance,  grades 
and  locator  information. 

ROUTME  USES  OF  RECORDS  HAMTAIXEO  M  THE 
SYSTEM,  MCLUOMQ  CATEOORiEt  OF  USERS  AND 
THE  PURPOSCI  OF  MCN  uses: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACnCiS  FOR  STORMQ, 
RETRtEVmo.  ACCESSMO,  RETAMNO.  AND 
mSPOSMQ  OF  RECOROS  M  T>IE  SYSTEM: 

STORAGE: 

Maintained  in  paper  form,  on 
computer  and  computer  output 
produpts.  and  microfilm. 

RETRCVABRjnr: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  the  custodian 
of  the  record  system  and  by  persons 
responsible  for  servicing  the  records  in 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets 
and  rooms.  Those  in  computer  storage 
devices  are  protected  by  computer 
system  software. 

RETENTWN  ANO  DISPOSAL: 

All  records  are  retained  for  five  years, 
then  retired  to  the  Washington  National 
Records  Center  for  an  additional  25 
years.  Records  are  destroyed  by  tearing 
into  pieces,  shredding,  pulping, 
macerating  or  burning.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Commander,  6575th  School 
Squadron,  Brooks  Air  Force  Base,  TX 
78235-5000. 

NOTIFICATWN  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Commander, 
6575th  School  Squadron,  Brooks  Air 
Force  Base,  TX  78235-5000. 

Name,  Social  Security  Number  or 
course  number  is  required  to  identify 
files. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 


in  this  system  should  address  written 
inquiries  to  the  Commander,  6575th 
School  Squadron,  Brooks  Air  Force 
Base,  TX  78235-5000. 

CONTESTINO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORKS: 

Data  is  obtained  from  the  individual, 
existing  personnel  records,  testing  and 
performance  at  the  school. 

EXEMmONS  CLAMKD  FOR  THE  CVSTCM; 

None. 
F067  AFSC  A 
SYSTEM  NAME: 

Equipment  Maintenance  Management 
Program  (EMMP).  (February  22, 1993, 
58  FF  10416). 

CHANGES: 
SYSTEM  IOENTVKR: 

Change  system  identifier  to  'F067 
AFMCA.' 


F067  AFMC  A 
SYSTEM  name: 

Equipment  Maintenance  Management 
Program  (EMMP). 

SYSTEM  location: 

Aeronautical  Systems  Division, 
Computer  Center,  Wright-Patterson  Air 
Force  Base.  OH  45433-6503. 

CATEQORES  OF  MOtVBUAU  COVERED  BY  TMC 

system: 

MiUtary  and  civilian  personnel  in 
Aeronautical  Systems  ENvision.  Air 
Force  Avionics  Laboratory.  Air  Force 
Flight  Dynamics  Laboratory,  Air  Force 
Aero  Propulsion  Laboratory,  Air  Force 
Materials  Laboratory,  Air  Force  Human 
Resources  Laboratory  and  Aerospace 
Medical  Research  Laboratory  at  Wright- 
Patterson  Air  Force  Base,  having 
custody  of  high  value  precision 
measurement  equipment. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Equipment  maintenance  management 
data  on  equipment  signed  out  to 
individuals  by  equipment  item  number, 
model  number,  date  checked  out,  office 
symbol,  calibration  due  date,  user  Social 
Secvu-ity  Number  and  name. 

A  JTHORTTY  for  MAINTENANCE  CF  THE  SYSTEM: 

10  U.S.C  8013.  Secretary  of  the  Air 
Farce:  Powers  and  duties;  delegation  by; 
and  E.O.  9397. 


PtJWOK(S): 

Maintain  maintenance  and 
management  control  of  high  value 
equipment  including  issuance,  security 
and  storage,  and  recalibration. 

IK3UTMC  USES  OF  RECORDS  MAWTAJNEO  M  THE 
SYSTEM,  MCUJDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORtNG, 
RETRIEVMQ,  ACCESStNQ,  RETAiNtNO,  AND 
nSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

BTORAQC: 

Maintained  in  computer  and 
computer  output  products. 

^KTRiEVASHJrY: 

Records  may  be  retrieved  by 
custodian  name  and  Social  Security 
Number  or  by  equipment  ID  number 
bid  manufacturer. 

Safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
feystem  in  performance  of  their  ofHcial 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
ocked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
)y  computer  system  software. 

(ETEMTION  AND  DISPOSAL: 

Printouts  are  kept  up  to  a  two  weeks 
naximum  and  then  destroyed  by  tearing 
ato  pieces,  shredding,  pulping, 
;  aacerating  or  burning.  Computer 
I'Scords  aretiestroyed  by  erasing, 
I  iJBleting  or  overwriting. 

'.  irSTEM  MANAQERv'S)  AND  ADDRESS: 

Air  Force  Wright  Aeronautical 
I  ^boratory,  Logistics  Office,  A.ssistant 
1  or  Operations,  Wright-Pattorson  Air 
I'brce  Base,  OH  45433-6503. 

I  lOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
tiformation  on  themselves  should 
address  inquiries  to  the  Air  Force 
tVright  Aeronautical  Laboratory, 
logistics  Office,  Assistant  for 
C^ratioas.  Wright-Patterson  Air  Force 
?ase.  OH  45433-6503. 
I  Requesting  individuals  will  be 
naquired  to  supply  full  name  and  office 
symbol  or  name  of  immediate 
S'jpervisor  for  telephone  requests;  full 
name,  driver's  license  or  identification 
card  for  personal  visits. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
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system  should  address  requests  to  the 
Air  Force  Wright  Aeronautical 
Laboratory,  Logistics  Office,  Assistant 
for  Operations,  Wright-Patterson  Air 
Force  Base,  OH  45433-6503. 

Driver's  license  or  identification  card 
required  for  personal  visits. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  pubUshed  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORXS: 

Individuals  and  automated  systems 
interface. 

EXEMPTIONS  CLAWED  FOR  THE  SYSTEM: 

None. 

FG80  AFSC  A 
SYSTEM  NAME: 

Aeromedical  Research  Data,  (February 
22,  1993.  58  FR  10422). 

CHANGES: 

SYSTEM  OENTFIER: 

Change  system  identifier  to  'F080 
AFMC  A.' 


STORAGE: 

Delete  entry  and  replace  with 
'Maintained  in  microfilm  jackets  and 
microfilm  rolls,  in  paper  files,  in 
computers  and  on  output  products.' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  person(s) 
responsible  far  servicing  tlie  record 
system  in  performance  of  their  official 
duties,  and  by  authorized  medical 
personnel  and  scientists  who  ere 
properly  screened  and  cleared  for  need- 
to-know.  Computer  patient  records 
retrievable  from  remote  terminals  are 
protected  from  unauthorized  access  or 
alteration  by  a  data  management  system 
wiiieh  requires  a  password  for  accer-s  to 
an  authorized  subset  of  data.  When 
appropriate  for  research  purposes,  the 
database  management  system  permits 
scientists  to  examine  patient  records 
without  revealing  the  unique  patient 
identifiers.  Records  are  stored  in  locked 
rooms  and  cabinets.  Those  in  computer 
storage  devices  are  protected  by 
computer  system  software.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Destroy 
paper  and  microfilm  files  when  no 
longer  needed  or  after  25  years.  Records 
are  destroyed  by  tearing  into  pieces. 


shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting." 


F080  AFMC  A 
SYSTEM  NAME: 

Aeromedical  Research  Data. 

SYSTEM  location: 

-Aerospace  Medical  Division,  Brooks 
Air  Force  Base  TX  78235-5320 

CATEGORIES  OF  WDIViOUAU  COVERED  SY  THE 

system: 

Personnel  receiving  medical 
evaluation  from  Department  of  Defense 
medical  facilities. 

Participants  in  epidemiologic  studies 
sponsored  by  agencies  of  the 
Department  of  Defense.  Federal 
Aviation  Administration,  Veterans 
Administration,  The  National  Institutes 
of  Health,  National  Rusearch  Council, 
and  Occupational  Safety  and  Health 
Administraticn. 

categorks  of  r£coros  in  the  system: 

Medical  evaluations,  demographic 
and  mortality  data. 

authority  for  uamoenance  of  the  system: 

10  U.S.C.  55.  Medical  and  Dental 
Care;  and  E  O.  9397. 

PURPOSE  (S): 

Data  is  used  for  aefomedical  research, 
fitness  for  duty  determination  and 
medical  care. 

ROUTWE  USES  OF  PECORDS  MAJJ.TAINEO  IN  THE 
SYSTCU,  INCLUDING  CATEGORtES  CF  USERS  AND 
THE  PUftPOSES  OF  SUCH  USES: 

Indivioually  identifiible  .'ecords  are 
used  by  medical  auifaorities  and 
consuitan's  of  the  Department  of 
Defense  and  Federal  Aviation 
Administration  to  dettirmine  that 
individual's  fiti:flss  for  duty. 

Data  on  fareign  personnel  are  used  by 
the  corrcspc:iding  authority  in  that 
individual's  country  to  determine  their 
fitness  for  duty. 

An  individual's  record  is  used  by 
meJii^l  personnel  to  deliver  medical 
care  to  that  patient. 

Aeromedical  research  data  are  used 
by  scientists  working  with  agencies  of 
the  Department  of  Dci'ense,  Federal 
Avirjtion  Administration,  Department  of 
Vete.'-ans  Affairs,  The  National  histitutes 
of  Health.  National  Research  Council, 
and  Occupational  Safety  and  Health 
Administration  to  dhtermine  medical 
criteria  for  duty  and  to  develop  methods 
to  prevent  disease  and  disability. 

"The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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POUCIES  AND  MACnCCS  KM  STOfHNQ, 
RfTMEVMQ,  ACCf  SSMO,  RETAMMO,  AND 

DWPOWMO  or  MEConos  M  im  system: 

STOfUQE: 

Maintained  in  microfilni  jackets  and 
microfilm  rolls,  in  paper  files,  in 
computer  and  on  computer  output 
products. 

RCTMEVASSJTY: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEOUAROS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  peribrmance  of  their  official 
duties,  and  by  authorized  medical 
personnel  and  scientists  who  are 
properly  screened  and  cleared  for  need- 
to-know.  Computer  (Mtient  records 
retrievable  from  remote  terminals  are 
protected  from  unauthorized  access  or 
alteration  by  a  data  management  system 
which  requires  a  password  for  access  to 
an  authorized  subset  of  data.  When 
appropriate  for  research  purposes,  the 
database  management  system  permits 
scientists  to  examine  patient  records 
without  revealing  the  unique  patient 
identifiers.  Records  are  stored  in  locked 
rooms  and  cabinets.  Those  in  computer 
storage  devices  are  protected  by 
computer  system  software. 

RETENTION  AMD  DISPOSAL: 

Destroy  paper  and  microfilm  files 
when  no  longer  needed  or  after  25  years. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAaER<S)  AND  ADDRESS: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Aerospace  Medical 
Division,  Brooks  Air  Force  Base,  TX 
78235-5320. 

HOnnCATlON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  thenselves  should 
address  inquiries  to  the  Commander, 
Aerospace  Medical  Division.  Brooks  Air 
Force  Base,  TX  78235-5320. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander,  Aerospace  Medical 
Division.  Brooks  Air  Force  Base.  TX 
78235-5320. 


C0NTE8TMQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b:  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORKS: 

Information  obtained  from  subject  of 
the  record,  military  personnel  records 
and  other  medical  records. 

EXEMPTIONS  CLAMKO  POR  TNi  system: 

None. 

F125  AFSC  A 
SYSTEM  NAME: 

Badge  and  Vehicle  Control  Records. 
(February  22. 1993,  58  FR  10452). 

CHANQES: 
SYSTEM  DErmFIER: 

Change  system  identifier  to  'F125 
AFMCA.' 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Materiel 
Command/SP,  Wright-Patterson  Air 
Force  Base,  OH  45433-5320;  Air  Force 
Materiel  Command  bases.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices.' 

categories  OP  WDMOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  'AFSC*  and  insert  'Air  Force 
Materiel  Command  (AFMC).' 


RETENTKM  AND  DISPOSAL: 

Add  to  end  of  entry  'Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting.' 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Headquarters  Air  Force  Materiel 
Command'SP,  Wright-Patterson  Air 
Force  Base,  OH  45433-5320,  or  the 
Chief  of  Secvirity  Police  at  AFMC 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.' 

NOnFICAPON  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  Headquarters  Air 
Force  Materiel  CommandySP,  Wright- 
Patterson  Air  Force  Base,  OH  45433- 


5320,  or  Chief  of  Security  Police  at 
AFMC  installations.  OfBdal  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices.' 

RECORD  access  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to 
Headquarters  Air  Vonx  Materiel 
Command/SP,  Wright-Patterson  Air 
Force  Base.  OH  45433-5320.  or  Chief  of 
Security  Police  at  AFMC  installations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices.' 

F12S  AFMC  A 
SYSTEM  NAME: 

AFMC  Badge  and  Vehicle  Control 
Records. 

SYSTEM  LOCATKNC 

Headquarters  Air  FcHte  Materiel 
Command/SP,  Wright-Patterson  Air 
Force  Base,  OH  45433-5320  and  Air 
Force  Materiel  Command  bases.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

CATEGORIES  OP  MDMDUALS  COVERED  BY  TNC 

system: 

Air  Force  Materiel  Command  (.AFMQ 
military  and  civilian  personnel  and 
visitors  to  AFMC  headquarters  and 
installations. 

CATEQORCS  OP  RECORDS  m  THE  SYSTEM: 

Badge  and  vehicle  control  records  to 
include  name;  home  address;  home 
telephone;  citizenship;  grade  or  rank; 
Social  Security  Number;  clearance  level; 
company  employed  by;  military 
address;  vehicle  state  license  tag  data; 
vehicle  make,  year,  type  and  color; 
decal  number;  revoked  license  status. 

AUTHORrrV  FOR  MAMTENANCE  OP  THE  system: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by, 
and  E.O.  9397. 

PURPOS£(S): 

Badge  records  are  used  to  record 
building/area  entry  credential 
information,  including  information  on 
the  loss  or  theft  of  these  credentials. 

Motor  vehicle  records  are  used  to 
identify  vehicles  parked  in  an  unsafe 
manner,  enforce  vehicle  flow  plan, 
notify  owners  in  case  of  evacuation  and 
maintain  effective  security  plan. 
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MMTMi  Mfs  or  hecomm  muuntameo  in  the 

SVSTDI,  MCtUmO  CATCQOMES  OP  USERS  AND 
T>C  PURPOSES  or  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PfUCnCCS  FOR  STOMNQ. 
RETWEVINQ,  ACCESSMQ,  NETAMNQ,  ANO 
OttPOSMQ  or  RECOeOS  IN  THE  SYSTEM: 

stoaaqe: 

Maintained  in  computers  and 
computer  output  products,  and  in  paper 
form. 

nrmcvABUTV: 

Records  are  retrieved  by  Social 
Security  Number. 

SAFSOUAROS: 

Records  are  accessed  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets,  locked  rooms, 
or  buildings  with  controlled  entry. 
Computer  records  are  controlled  by 
computer  system  software. 

RETSmON  AND  disk>sal: 

Badge  records  are  destroyed 
irnmediatelv  after  badge  is  permanently 
surrendered  or  confiscated.  Vehicle 
records  are  destroyed  immediately  after 
tennination  of  registration.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTIM  IIANAOCR(S)  AND  ADDRESS: 

Headquarters  Air  Force  Materiel 
Command/SP,  Wright-Patterson  Air 
Force  Base,  OH  45433-5320,  or  Chief  of 
Security  Police  at  AFMC  installations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

NOrnCATMN  mOCEOURC: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inqmries  to  Headquarters  Air 
Force  Materiel  Command/SP,  Wright- 
Patterson  Air  Force  Base,  OH  45433- 
5320.  or  Chief  of  Security  PoUce  at 
AFMC  installations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to 


Headquarters  Air  Force  Materiel 
Command/SP,  Wright-Patterson  Air 
Force  Base,  OH  45433-5320.  or  Chief  of 
Secxirity  Police  at  AFMC  installations. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CONTESnNQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  acoessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  pubUshed  in  Air  Force  Regulation 
12-35;  32  CFR  oart  B06b:  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCC  CATEOORKS: 

Information  obtained  from 
individuals  and  from  automated  system 
interface. 

EXEMPTIONS  CLAOIEO  KM  THE  SYSTEM: 

None. 
F168  AF  SO  A 
SYSTEM  NAME: 

Automated  Medical/Dental  Record 
System.  (February  22. 1993,  58  FR 

J  0465). 

CHANGES: 


STORAGE: 

Data  maintained  primarily  on 
magnetic  tape  or  disks.  May  also  be 
maintained  in  file  folders,  in  computers 
and  on  computer  output  products, 
punch  cards,  and  on  roll  microfilm  or 
microfiche. 

RETRiEVABMJTY: 

Retrieved  by  Social  Security  Number. 
May  also  be  retrieved  by  sponsor's 
Social  Security  Number  in  combination 
with  the  family  member  prefix;  by 
name,  or  by  inpatient  register  number, 
laboratory  accession  number,  or 
pharmacy  prescription  number. 

F168  AF  SQ  A 
SYSTEM  NAME: 

Automated  Medical/Dental  Record 
System. 

SYSTEM  LOCATION: 

At  Air  Force  medical  centers, 
hospitals  and  clinics,  major  command 
headquarters  and  separate  operating 
agency  headquarters;  Air  Force  Data 
Service  Center.  Air  Force  Medical 
Service  Center,  USAF  School  of 
Aerospace  Medicine,  and  USAF  School 
of  Health  Care  Sciences.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 


CATIOORIES  OP  MOMOUAU  COVERED  lY  TME 
SYSTEM: 

Any  individual  who  is  hospitalized 
in,  is  dead  on  arrival  at.  or  has  received 
medical  or  dental  care  at  an  Air  Force 
medical  treatment  facility. 

Individuals  who  have  received 
medical  care  at  other  DOD  or  civilian 
medical  facilities  but  whose  records  are 
maintained  at  or  processed  by  Air  Force 
medical  facilities. 

Any  military  active  duty  member  who 
is  on  an  excased-from-duty  status,  on 
quarters,  or  subsistence  elsewhere,  on 
convalescent  leave,  meets  Medical 
Evaluation  Board  (MEB).  or  a  Physical 
Evaluation  Board  (PEB).  on  an 
outpatient  basis  or  who  is  hospitalized 
in  a  non-federal  hospital  and  for  whom 
an  Air  Force  medical  facility  has 
assumed  administrative  responsibility. 

Any  individual  who  has  undergone 
medical  or  dental  examinations  at  any 
Air  Force  medical  facility  (or  whose 
records  are  maintained  or  processed  by 
the  Air  Force),  e.g..  pre-employment 
examinations  and  food  handlers 
examinations,  or  who  has  otherwise  had 
medical  or  dental  tests  performed  at  any 
Air  Force  medical  facility. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Files  consist  of  automated  records  of 
treatment  received  and  medical/dental 
test  performed  on  an  Inpatient/ 
outpatient  basis  in  military  medical 
treatment  facilities  and  of  military 
members  treated  in  civilian  facilities. 
These  records  may  include  radiographic 
images  and  reports,  electrocardiographic 
tracings  and  reports,  laboratory  test 
results  and  reports,  blood  gas  analysis 
reports,  occupational  health  records, 
dental  radiographic  reports  and  records, 
automated  cardiac  catheterization  data 
and  reports,  physical  examination 
reports,  patient  administration  and 
scheduling  reports,  pharmacy 
prescriptions  and  reports,  food  service 
reports,  hearing  conservation  tests, 
cardiovascular  fitness  examinations  and 
reports,  reports  of  medical  waivers 
granted  for  flight  duty,  and  other 
inpatient  and  outpatient  data  and 
reports.  They  may  contain  information 
relating  to  medical/  dental  examinations 
and  treatments,  inoculations, 
appointment  and  scheduUng 
information,  and  other  medical  and/or 
dental  information.  Subsystems  of  the 
Automated  Medical/Denial  Data  System 
include:  Air  Force  Clinical  Laboratory 
Automation  System  (AFCLAS); 
Automated  Cardiac  Catheterization 
Laboratory  System  (ACCLS);  Computer 
Assisted  Practice  of  Cardiology 
(CAPOC)  System;  DATA  STAT 
Pharmacy  System  (formerly  PROHECA); 
Occupational  Health  and  Safety  System; 
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Patient  Appointment  and  Scheduling 
System  fPAS);  Tri-Laboratory  System 
(TRILAB);  Tri-Pharmacy  System;  Tri- 
Radiology  System  (TRIRAD);  Health 
Evaluation  and  Risk  Tabulation 
(HEART). 

AUTHOMrTY  FOR  KUUNTENANCC  Of  THE  SYSTCU: 

10  U.S.C.  55,  Medical  and  Dental 
Care,  and  E.O.  9397. 

PURPOSE(S): 

Used  as  a  record  of  patient's  medical/ 
dental  health,  diagnosis,  and  treatment 
and  disposition  while  authorized  care. 

Used  to  help  determine  individual's 
qualiHcation  for  duty,  for  security 
clearances  and  for  assignments. 

Used  by  an  individual  or  his  legal 
representative  for  further  medical  care, 
legal  purposes,  or  other  uses  such  as 
insurance  requests  or  compensation  and 
other  health  care  providers  for  further 
care  of  the  patient,  research  teaching, 
and  legal  purposes. 

Used  by  medical  treatment  facility 
staff  for  evaluation  of  staff  performance 
in  the  care  rendered:  for  preparation  of 
statistical  reports;  for  reporting 
communicable  diseases  and  other 
conditions  required  by  law  to  federal 
and  state  agencies. 

Used  by  Army,  Navy,  Department  of 
Veterans  Affairs,  Public  Health  Service 
or  civilian  hospitals  for  continued 
medical  care  of  the  patient. 

Used  by  insurance  companies,  (only 
with  the  patient's  written  consent  for 
release,  except  as  authorized  in  10 
U.S.C.  1095;  for  arbitrating  insurance 
claims. 

Used  by  other  federal  agencies  such  as 
Department  of  Veterans  Affairs  and 
Department  of  Labor  (workmen 's 
compensation)  for  adjudication  of 
claims;  for  reporting  communicable 
diseases  or  other  conditions  required  by 
law. 

Used  to  provide  input  to  other  DOD 
medical  records  systems  including  the 
Medical  Record  System  (F168  AF  SO  C). 
the  Dental  Personnel  Actions  (F162  SO 
A),  and  other  DOD  agencies  (e.g..  Army 
Navy)  when  such  agency  is  normally  the 
primary  source  or  repository  of  medical 
information  about  the  individual. 

ROUTINE  USES  OF  RECORDS  UAlKTAiNEO  IN  THE 
SYSTEM,  INCLUOtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  agency's 
compilation  of  record  system  notices 
apply  to  this  system,  except  as 
stipulated  in  'Note' below. 

Information  from  the  inpatient  or 
outpatient  medical  records  of  retirees 
and  dependents  may  be  disclosed  to 
third  party  payers  in  accordance  with  10 


U.S.C.  1095  as  amended  by  Pub.  L.  99- 
272,  for  the  purpose  of  collecting 
reasonable  inpatient/outpatient  hospital 
care  costs  incurred  on  behalf  of  retirees 
or  dependents.  In  addition,  records  may 
be  disclosed  to: 

(1)  OfRcials  and  employees  of  the 
Veterans  Administration  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans 
claims  and  in  providing  medical  care  to 
members  of  the  Air  Force. 

(2)  Officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government  upon 
request  in  the  performance  of  their 
ofHcial  duties  relating  to  review  of  the 
official  qualifications  and  medical 
history  of  applicants  and  employees 
who  are  covered  by  this  record  system 
and  for  the  conduct  of  research  studies. 

(3)  Private  organizations  (including 
educational  institutions)  and 
individuals  for  authorized  health 
research  in  the  interest  of  the  Federal 
government  and  the  public.  When  not 
considered  mandatory,  patient 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies. 

(4)  Officials  and  employees  of  the 
National  Research  Council  in 
cooperative  studies  of  the  National 
History  of  Disease;  of  prognosis  and  of 
epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
members  of  the  Air  Force  are  used  must 
be  approved  by  the  Surgeon  General  of 
the  Air  Force. 

(5)  Officials  and  employees  of  local 
and  state  governments  and  agencies  in 
the  performance  of  their  official  duties 
pursuant  to  the  laws  and  regulations 
governing  local  control  of 
communicable  diseases,  preventive 
medicine  and  safety  programs,  child 
abuse  and  other  public  health  and 
welfare  programs. 

(6)  Authorized  surveying  bodies  for 
professional  certification  and 
accreditation. 

(7)  The  individual's  organization  or 
government  agency  as  necessary  when 
required  by  Federal  statute.  Executive 
Order,  or  by  treaty. 

NOTE:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  client/patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol/drug  abuse, 
family  advocacy,  AIDS,  or  sickle  cell 
prevention  and  treatment  function 
conducted,  requested,  or  directly  or 
indirectly  assisted  by  any  department  or 
agency  of  the  United  States,  shall, 
except  as  provided  herein,  be 
confidential  and  be  disclosed  only  for 
the  purposes  and  under  the 
circumstances  expressly  authorized  in 


42  U.S.C.  290dd-3,  290ee-3,  42  U.S.C. 
4582  and  5  U.S.C.  552.  These  statutes 
take  precedence  over  the  Privacy  Act  of 
1974  in  regard  to  accessibility  of  such 
records  except  to  the  individual  to 
whom  the  record  pertains.  The 
Department  of  the  Air  Force  'Blanket 
Routine  Uses'  do  not  apply  to  these 
records. 

POUCtES  AND  PIUCTICES  POU  STOWMO, 
KETMffVmO,  ACCESSiNQ,  RCTAilMNQ,  AND 
OtSPOSNM  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  maintained  primarily  on 
magnetic  tape  or  disks.  May  also  be 
maintained  in  file  folders,  in  computers 
and  on  computer  output  products, 
punch  cards,  and  on  roll  microfilm  or 
microfiche. 

RETRIEVABILmr: 

Retrieved  by  Social  Security  Number. 
May  also  be  retrieved  by  sponsor's 
Social  Security  Number  in  combination 
with  the  family  member  prefix;  by 
name,  or  by  inpatient  register  number, 
laboratory  accession  number,  or 
pharmacy  prescription  number. 

RETENTION  AND  OiSPOSAL: 

Computer  files  are  retained  for 
variable  lengths  of  time  depending  upon 
the  type  of  information  involved  and  the 
size  and  mission  of  the  medical 
treatment  facility.  Retention  time  may 
vary  from  one  day  to  ten  years.  Records 
are  disposed  of  by  erasure  of  the 
magnetic  computer  records  and 
destruction  of  the  computer  related 
worksheets  on  paper,  film,  or  other 
media  by  tearing,  shredding,  pulping, 
burning  or  other  destructive  methods. 
Identical  medical/dental  information 
may  be  retained  for  longer  periods  of 
time  in  other  medical  records  systems 
(such  as  inpatient  or'outpatient  charts), 
including  the  Medical  Record  System 
(F168  AF  SO  C)  and  Dental  Personnel 
Actions  (SG  162  SO  A). 

SYSTEM  MANAa£R(S)  AND  ADDRESS: 

Major  command  and  field  operating 
agency  headquarters  and  Air  Force 
Medical  Service  Center;  commanders  of 
United  States  Air  Force  medical  centers; 
United  States  Air  Force  School  of 
Health  Care  Sciences;  Aerospace 
Medical  Division,  Brooks  Air  Force 
Base,  TX,  and  the  United  States  Air 
Force  School  of  Aerospace  Medicine, 
Brooks  Air  Force  Base,  TX.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  notices. 

NOTIFKATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
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information  about  themselves  should 
address  inquires  to  the  appropriate 
system  manager.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

RECORD  ACCCU  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
appropriate  system  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

Requests  should  include  complete 
name  (including  maiden  name), 
sponsor's  name,  Social  Security  Number 
or  Service  Number  of  person  through 
whom  eligibiUty  is  established,  category 
of  record  desired,  year  in  which 
treatment  was  provided,  whether 
treatment  was  inpatient  or  outpatient.  If 
the  individual  establishes  eligibility 
through  a  sponsor  other  than  self,  the 
request  should  include  the  relationship 
to  the  sponsor,  e.g..  spouse,  second 
oldest  child,  parent,  etc. 

CONTESHNQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CA-TEGORIES: 

Information  is  obtained  directly  from 
the  individual  whenever  practical  and 
possible;  from  other  individuals  when 
necessary,  e.g.,  when  the  patient  is  a 
child  or  is  in  coma;  from  other  medical 
institutions;  from  automated  systems 
interfaces;  from  medical  records,  and 
from  patient  interactions  with 
physicians  and  other  health  care 
providers, 

EXEMPTIONS  CUUMEO  FOR  7ME  SYSTEM: 

None. 

F20S  AFiS  A 

svstemname: 

Sensitive  Compartmented  Information 
Personnel  Records.  (February  22.  1993, 
58  FR  10503). 

CHANQES: 

SYSTEM  DENTTKR: 

Change  system  identifier  to  'F205 
ARSA  A.' 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Personnel  Security  Division, 
Directorate  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency. 


1816  North  Moore  Street.  Suite  400. 
Arlington.  VA  22209-1809.' 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  Mrith 
'Director  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency. 
1816  North  Moore  Street.  Suite  400. 
ArUngton.  VA  22209-1809.* 

NOnnCATION  PR0C8MRE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director  of 
Security  and  Communications 
Management,  Air  Force  Intelligence 
Support  Agency.  1816  North  Moore 
Street,  Suite  400,  ArUngton,  VA  22209- 
1809.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
IMrector  of  Sec\irity  and 
Communications  Management.  Air 
Force  Intelligence  Support  Agency. 
1816  North  Moore  Street.  Suite  400. 
Arlington.  VA  22209-1809.' 


F205  AFISA  A 
SYSTEM  NAME: 

Sensitive  Compartmented  Information 
Personnel  Records. 

SYSTEM  LOCATION: 

Personnel  Security  Division. 
Directorate  of  Seauity  and 
Communications  Management.  Air 
Force  Intelligence  Support  Agency, 
1816  North  Moore  Street.  Suite  400. 
Arlington,  VA  22209-1809. 

CATEQORCS  Of  MDfVIOUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  personnel,  civil  service 
employees,  consultants,  and  contractor 
personnel  with  current  access  to  SCI  or 
who  have  had  such  access  within  past 
fifteen  years  except  Air  Force  personnel 
assigned  to  Central  Intelligence  Agency, 
Office  of  the  Secretary  of  Defense/ 
Defense  Agencies.  Office  of  the  Joint 
Chiefs  of  Staff,  and  the  National 
Security  Agency. 

CATEGORCS  OP  RECORDS  M  THE  SYSTEM: 

Statements  of  Personnel  History  and 
allied  papers  prepared  or  submitted  by 
individuals;  statements  by  commanders, 
supervisors,  medical,  legal,  and  security 
officials,  and  related  correspondence; 
Access  Adjudication  Records; 


Indoctrination  Oaths;  Termination 
Oaths;  routine  records/correspondence 
pertaining  to  access  status  or  changes  in 
status. 

AUTHORTTY  FOR  MAINTENANCE  OP  TME  SYSTEM: 

E.0. 10450;  as  implemented  by  Air 
Force  Regulation  205-32,  USAF 
Personnel  Security  Program,  and 
USAFINTEL  201-1;  and  E.0.  9397. 

PURPOSE(S): 

To  recommend/determine  eligibiUty 
for  access  to  SCL  Used  to  verify  an 
individual's  status  with  respect  to  SG 
access  or  eligibiUty  foi'such  access. 

To  answer  official  inquiries  involving 
an  individual's  eligibiUty/noneligibility 
for  access  to  SCI. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  mCLUOMQ  CATEQORtU  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Only  the  'fact  of  an  individual's 
eligibility/noneligibility  for  SQ  access 
is  frimished  to  other  authorized 
government  agencies<'activities  and  only 
upon  request. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMQ. 
RETRIEVINa,  ACCESSMQ.  RETAMNQ,  AND 
0tSf>OSINQ  OF  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  on 
microfiche. 

RETRtEVABNJTY: 

Retrieved  by  name.  Social  Security 
Number,  and  grade  or  rank. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  In 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Active  records  maintained  as  long  as 
an  individual  is  authorized  access  to 
SQ.  Upon  termination  of  access  record 
is  placed  in  inactive  status  where  it  is 
retained  for  fifteen  years  and  then 
destroyed  unless  sooner  returned  to 
active  status.  Destruction  is  by  burning 
or  shredding. 

SYSTEM  MANAO£R(S)  AND  ADDRESS: 

Director  of  Security  and 
Communications  Management.  Air 
Force  Intelligence  Support  Agency, 
1816  North  Moore  Street,  Suite  400, 
Arlington.  VA  22209-1809. 
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NOTvicATiON  moccounf: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director  of 
Security  and  Commxmications 
Management,  Air  Force  Intelligence 
Support  Agency,  1816  North  Moore 
Street.  Suite  400.  Arlington,  VA  22209- 
1809. 

RECORO  ACCESS  PflOCEOURCS: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Security  and 
Communications  Management,  Air 
Force  Intelligence  Support  Agency. 
1816  North  Moore  Street,  Suite  400. 
Arlington.  VA  22209-1809. 

CONTESTINQ  NECORO  PROCEOURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appeahng  initial  agency  determinations 
are  pubUshed  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEQORiES: 

Personnel  Background  Investigations 
conducted  by  Defense  Investigative 
Service  and/or  Air  Force  Office  of 
Special  Investigations;  statement  of 
commanders,  supervisors  and  medical, 
legal  and  security  officials;  records  of 
adjudication  processes. 

EXEMPTKMS  CLAHIEO  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  from  certain  provisions  of  5 
U.S.C.  552a(k)(2)  and  (k){5),  as 
applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C  553(b)(1).  (2),  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager. 

F205  AFSC  A 

SYSTEM  NAME: 

Space  Human  Assurance  and 
Reliability  Program  (SHARP),  (February 
22,  1993,  58  FR  10504). 

CHANGES: 

SYSTEM  OENTIHEfl: 

Change  system  identifier  to  'F205 
AFMCA.' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters  Space  Division,  Los 
Angeles  Air  Force  Base,  CA  9000»- 
2260;  Headquarters  Space  and  Missile 
Test  Organization.  Vandenberg  Air 
Force  Base,  CA  93437-6021;  Western 


Space  Missile  Center,  Patrick  Air  Force 
Base,  FL  32925-6215;  Consolidated 
Space  Test  Center.  Onizuka  Air  Force 
Base,  CA  94088-3430.  and  Eastern 
Space  Missile  Center,  Patrick  Air  Force 
Base,  FL  32935-5003.' 


RETEKTKM  ANO  DISPOSAL: 

Change  'AFR  12-50'  to  'Air  Force 
Regulation  4-20,  Vol  2'  in  first  sentence, 
and  delete  all  other  references  to  Air 
Force  Regulation  12-50.  Add  to  end  of 
entry  'Computer  records  are  destroyed 
by  erasing,  deleting  or  overwriting.* 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Delete  entry  and  replace  with 
'Headquarters  Space  Division  (HQ  SD/ 
CLFRX),  Deputy  Commander  for  Launch 
Operations,  Plans  and  Operations 
Division.  Los  Angeles  Air  Force  Base, 
CA  90009-2260; 

Headquarters  Space  and  Missile  Test 
OrganizaUon  (HQ  SAMTO/XOO), 
SHARP  Program  Manager,  Onizuka  Air 
Force  Base,  CA  94088-3430; 

Western  Space  Missile  Center 
(WSMC/SP).  SHARP  Administrator, 
Patrick  Air  Force  Base,  FL  32925-6215; 

Consolidated  Space  Test  Center 
(CSTCA'OB),  SHARP  Administrator. 
Onizuka  Air  Force  Base,  CA  94088- 
3430; and 

Eastern  Space  Missile  Center  (ESMC/ 
SPI),  SHARP  Administrator.  Patrick  Air 
Force  Base,  FL  32935-5003.' 


F205  AFyC  A 
SYSTEM  NAME: 

Space  Human  Assurance  and 
Rehability  Program  (SHARP). 

SYSTEM  LOCATION: 

Headquarters  Space  Division,  Los 
Angeles  Air  Force  Base,  CA  90009- 
2260; 

Headquarters  Space  and  Missile  Test 
Organization.  Vandenberg  Air  Force 
Base.  CA  93437-6021; 

Western  Space  Missile  Center,  Patrick 
Air  Force  Base,  FL  32925-  6215; 

Consolidated  Space  Test  Center. 
Onizuka  Air  Force  Base,  CA  94088- 
3430;  and 

Eastern  Space  Missile  Center,  Patrick 
Air  Force  Base,  FL  32935-5003. 

CATEOORKS  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Military,  civilian  service,  and 
contractor  personnel  who  require 
SHARP  certification  for  imescorted 
entry  to  specified  space  launch  and 
operations  related  facilities  or  areas  at 
certain  Air  Force  or  National 
Aeronautics  and  Space  Administration 
(NASA)  installations  or  activities  or  for 


assignment  to  designated  sensitive 
space  lauinch  and  operations  positions 
at  such  installations  or  facilities. 

CATEOORCS  OF  RECORDS  M  the  SYSTEM: 

Docimientation  used  to  request 
certification,  to  include  the  applicant's 
name,  Social  Security  Number,  date  and 
place  of  birth,  level  of  security 
investigation,  medical,  financial,  and 
arrest  information,  and  data  pertaining 
to  the  applicant's  certification,  such  as 
date  of  certification,  date  certification 
suspended,  withdrawn,  or  denied  (as 
appropriate)  and  date  recertification 
required. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

50  U.S.C.  979,  Internal  Security  Act  of 
1950;  5  U.S.C.  301,  Departmental 
regulations;  10  U.S.C.  8013,  Secretary  of 
the  Air  Force:  Powers  and  duties; 
Delegation  by:  and  E.O.  9397.  32  CFR 
809a.  1,  Enforcement  of  Order  at  Air 
Force  Installations,  Air  Force 
Regulations  127-2,  3-6  and  4-4,  US  Air 
Force  Mishap  Prevention  Program; 
Space  Division  Regulation  55-3,  Space 
Human  Assurance  and  ReliabiUty 
Program  (SHARP). 

PURPOSE(S): 

To  obtain  background  information  for 
investigative  and  evaluative  purposes 
for  use  in  making  human/personnel 
reliability  determinations  under  SHARP 
regarding  personnel  (a)  seeking 
imescorted  entry  to  specified  space 
laimch  and  operations  related  facilities 
or  areas  at  certain  Air  Force  or  National 
Aeronautics  and  Space  Administration 
(NASA)  installations  or  activities,  or  (b) 
occupying  sensitive  positions  related  to 
space  laimch  and  operations  designated 
by  the  commander  of  such  installations. 

ROUTINE  USES  OF  RECORDS  MAiNTAINEO  IN  THE 
SYSTEM,  INCLUOINO  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

To  federal,  state,  or  local  government 
investigative  agencies  if  necessary  to 
obtain  information  for  a  human/ 
personnel  reliability  determination;  to 
NASA  concerning  its  making,  issuing, 
or  retaining  a  human/personnel 
reliability  determination  regarding 
unescorted  entry  to  specified  space 
launch  and  operations  related  facilities 
or  areas,  or  assignment  to  designated 
sensitive  positions  related  to  space 
launch  and  operations  activities. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 
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POUOEI  AND  MACnCES  FOR  STOmNO, 
RETMEVMQ,  ACCCSSmO,  RETAIMNa,  AND 

DWPoa»w  or  recorm  m  tme  system: 
STOMOC: 

Maintained  in  file  folders,  binders, 
card  files,  and  computer  files  and 
computer  products. 

retmevamuty: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEOUAKtS: 

Records  are  accessed  by  the  custodian 
of  the  records  system  and  by  personnel 
responsible  for  maintaining  and 
updating  the  record  system  in 
performing  their  official  duties.  Such 
personnel  are  screened  and  cleared  for 
access  to  SHARP  data  on  a  need-to- 
know  basis.  Records  are  stored  in  locked 
cabinets  or  file  containers. 
Computerized  files  reflecting  the 
identify  and  program  status  of 
applicants  for  SHARP  certification  are 
protected  against  unauthorized  access. 
Computers  containing  such  data  are 
located  in  controlled  access  areas  or 
otherwise  secured  so  as  to  preclude 
unauthorized  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  in  accordance 
with  Air  Force  Regulation  4-20.  Vol  2. 
Unit  requests  for  investigation  or 
unescorted  entry  are  destroyed  when  no 
longer  needed.  Completed  personal 
history  statement  or  comparable  forms 
at  units  of  assignment  are  destroyed 
whan  an  individual's  employment  is 
terminated.  Documents  are  shredded 
pulped,  or  burned  to  preclude  the 
disclosure  of  Privacy  Act  Information. 
Computer  records  are  destroyed  by 
erasuig,  deleting  or  overwriting. 

SVSrai  MANAQER(8)  ANO  ADDRESS: 

Headquarters  Space  Division  (HQ  SD/ 
CLFRX).  Deputy  Commander  for  Launch 
Operations,  Plans  and  Operations 
Division,  Los  Angeles  Air  Force  Base, 
CA  90009-2260; 

Headquarters  Space  and  Missile  Test 
OrganizaUon  {HQ  SAMTO/XOO), 
SHARP  Program  Manager,  Oniziika  Air 
Force  Base.  CA  94088-3430; 

Western  Space  Missile  Center 
(WSMC/SP),  SHARP  Administrator, 
Patrick  Air  Force  Base,  FL  32925-6215; 

Consolidated  Space  Test  Center 
(CSTC/VOB).  SHAilP  Administrator. 
Oninika  Air  Force  Base,  CA  94088- 
3430;  and 

Eastern  Space  Missile  Center  (ESMC/ 
SPI).  SHARP  Administrator,  Patrick  Air 
Force  Base,  FL  32935-5003. 

NOnnCATlON  moceoure: 

Individuals  seeking  to  determine 
whether  infonnation  about  themselves 


is  contained  in  this  system  should 
address  written  inquiries  to  the  system 
manager  or  the  system  location  where 
the  requester  appUed  for  SHARP 
certification. 

Requesters  should  identify  themselves 
by  name  and  Social  Security  Number  to 
facilitate  access. 

record  access  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  system  manager  or  to 
the  system  location  where  the  requester 
applied  for  SHARP  certification. 

For  personal  visits,  the  requester  may 
be  asked  to  show  a  vahd  identification 
card,  a  driver's  license,  or  some  similar 
proof  of  identify. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual,  his/her  supervisor  and  the 
servicing  security  police  organization; 
various  federal,  state,  and  local 
investigating  agencies;  and  the  local 
SHARP  Administrator  or  equivalent 
NASA  official. 

EXEMPTIOMS  CLAiMEO  POR  THE  SYSTEM: 

None. 
IFR  Doc.  93-11917  Filed  5-24-93;  8;45  am] 

WLLMQ  CODE  5000  0<  F 


Department  of  the  Navy 

Record  of  Decision  to  Renovate 
Existing  Facilities  and  Construct  New 
Facilities  for  Base  Raaiignment  at 
Naval  Air  Warfare  Center  Aircraft 
Division,  Patuxent  River,  MD 

Pursuant  to  section  102(2)C  of  the 
National  En \'iron mental  Policy  Act 
(NEPA)  of  1969  and  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508).  the  Department 
of  the  Navy  announces  its  decision  to 
construct  new  faciUties  and  renovate 
existing  facilities  in  support  of  the 
realignment  of  Naval  Air  Warfare  Center 
Aircraft  Division  (NAWC  AD)  at 
Patuxent  River.  Mar>'land.  The 
realignment  and  relocation  of  the 
operations  and  associated  personnel 
itom  Warminster,  Pennsylvania,  and 
Trenton,  New  Jersey,  is  to  be 
implemented  as  a  matter  of  law  under 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  The  facilities 


will  accommodate  those  research  and 
development  operations  at  NAWC  AD. 
Locations  of  preferred  sites  for  fedlities 
were  identified  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
which  was  made  available  to  the  public 
on  April  9. 1993.  The  Draft 
Environmental  Impact  Statement  (DEIS), 
which  was  made  available  December  18, 
1992,  evaluated  alternative  sites  and  the 
environmental  impacts  of  the 
construction  and  operation  of  proposed 
new  bcilities  and  renovated  buildings. 

A  no  action  alternative  was  not 
considered  because  the  Defense  Base 
Closure  and  Realignment  Act  exempts 
from  the  NEPA  process  the 
consideration  of  both  the  need  for 
realigning  the  military  installation  as 
directed  by  the  Commission,  and  the 
need  for  transferring  functions  to  the 
designated  receiving  installation. 

New  building  construction  includes 
852,000  square  feet  of  facilities.  Most  of 
the  new  construction  is  in  two  building 
complexes  known  as  the  North  Complex 
and  the  South  Complex.  The  North 
Complex  includes  259.000  square  feet  of 
office  and  computer  space,  conference 
rooms,  receiving  area,  and  a  laboratory 
for  underwater  acoustic  development 
research  with  lasers,  sonar,  and  optics. 
The  South  Complex  is  approximately 
521,000  square  feet,  and  will  be  the 
primary  location  of  scientific  and 
engineering  support  service.  The  two 
new  buildings  at  the  South  Complex 
will  contain  offices  and  project  planning 
space,  engineering  support  services, 
materials  testing  and  coatings 
laboratories,  and  avionics  laboratories. 

An  additional  72,000  square  feet  is 
needed  for  the  aircraft  modification 
facility,  the  microwave  techniques 
facility,  the  ejection  drop  tower,  and  the 
arming/de-arming  pad.  In  addition, 
approximately  270,000  square  feet  in 
twenty-three  existing  buildings  will  be 
renovated  to  accommodate  relocated 
functions  and  personnel.  Two  buildings 
will  have  large  additions,  one  is  15,000 
square  feet,  and  the  other  is  11,000 
square  feet. 

Various  siting  alternatives  for  new 
buildings  and  testing  facilities  were 
developed  and  evaluated  in  the  DEIS. 
These  alternatives  considered  a  variety 
of  site  criteria  including  operational 
needs,  functional  relationships  with 
other  operations  at  NAWC  AD.  and  the 
potential  for  environmental  impacts. 
Based  on  the  initial  concept  of  the 
north/ south  split  of  facilities,  several 
siting  options  for  the  engineering 
complexes  were  examined.  Of  the 
twelve  initial  sites  studied,  seven  were 
carried  forward  for  detailed  analysis. 
These  sites  were  evaluated  to  identify 
sensitive  and/or  constraining 
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environmental  features.  The  areas  of 
study  were  land  use/land  cover 
determination,  preliminary  wetlands 
determination,  archeological  site 
assessment,  determination  of  coastal 
zone  management  issues  and 
Chesapeake  Bay  Critical  Area 
regulations,  determination  of  the 
potential  for  any  threatened  or 
endangered  species  in  or  near  the 
alternative  sites,  and  determination  of 
whether  any  hazardous  waste  disposal 
or  contamination  may  have  occurred  on 
the  sites.  Based  on  environmental  and 
operational  considerations  the  preferred 
sites  for  the  North  and  South  Complexes 
were  chosen. 

Alternative  sites  for  special  facilities, 
such  as  the  microwave  techniques 
facility,  ejection  drop  tower,  and 
arming/de-arming  pad  were  also 
evaluated.  These  facilities  have  unique 
considerations  relating  to  adjacent  land 
uses,  clear  zones,  potential  impacts,  and 
access  requirements.  The  site  chosen  for 
the  microwave  techniques  facility  is 
located  in  an  area  formally  used  for 
housing:  operation  will  result  in  no 
public  hazards  related  to 
electromagnetic  radiation.  The  ejection 
drop  tower  site  is  located  in  the 
southeastern  part  of  the  NAWC  AD, 
south  of  Building  1387.  An  isolated  site 
was  chosen  to  provide  minimal 
distraction  to  the  test  person  in  the 
tower  seat,  be  in  a  secure  area  absent  of 
noise,  and  be  accessible  to  emergency 
medical  personnel.  Only  one  site  met  all 
requirements  for  the  arming/de-arming 
pad. 

All  practicable  means  to  avoid  or 
minimize  environmental  impacts  at 
NAWC  AD  have  been  adopted. 
Activities  have  been  located  in  existing 
buildings  as  much  as  practicable,  with 
some  buildings  requiring  rehabilitation/ 
remodeling.  New  facilities  have  been 
sited  after  extensive  alternatives 
analysis,  and  the  preferred  sites  result  in 
the  least  environmental  impact  of  all 
reasonable  alternatives.  Construction  of 
proposed  facilities  will  incorporate 
sedimentation  and  erosion  control 
measvires,  and  some  facilities  will  have 
permanent  water  quality  or 
sedimentation  basins.  The  Maryland 
Department  of  Natural  Resources  agrees 
that  the  relocation  and  associated 
construction  is  consistent,  to  the 
maximuim  extent  practicable,  with 
Maryland's  coastal  zone  policies.  The 
NorQi  Complex,  South  Complex, 
ejection  drop  tcwer,  arming/de-arming 
pad,  and  the  aircraft  modification 
facility  have  been  sited  in  areas  which 
have  been  previously  disturbed.  Three 
intersections  on  base  will  be 
reconstructed,  and  a  part  of  Cedar  Point 
Road  will  be  widened.  Improvements 


will  accommodate  the  increased  trafBc 
to  the  South  Complex  and  the  North 
Complex,  and,  along  with  the  new 
North  Gate  cunently  under 
construction,  help  mitigate  trafBc 
congestion  oilbase  during  peak  use 
periods  by  redistributing  gate  use. 
Construction  of  the  microwave 
techniques  facility  requires  clearing 
approximately  52  acres  of  wooded  area 
and  disturbance  of  approximately  3.5 
acres  of  wetlands.  The  other  alternative 
site  would  have  involved  the  clearing  of 
approximately  69  acres  of  wooded  area, 
approximately  three  acres  of  wetlands, 
and  may  have  affiacted  an  archeological 
site.  The  U.S.  Pish  and  Wildlife  Service 
has  concluded  that  the  construction  and 
operation  will  not  affect  federally  listed 
threatened  or  endangered  species.  The 
Navy  will  conduct  a  survey  to  identify 
any  buildings  eligible  for  listing  on  the 
National  Register  of  Historic  Places 
prior  to  renovation  activities,  and  will 
consult  with  Maryland  Historical  Trust 
and  the  Advisory  Council  on  Historic 
Preservation  to  ensure  protection  of 
historic  properties. 

All  required  permits  &om  the  U.S. 
Army  Corps  of  Engineers,  Maryland 
Department  of  Transportation,  and 
others  will  be  obtained  prior  to 
construction  and  operation  of  the 
facilities.  Navy  will  compensate  for 
wetland  losses  by  replacing  wetlands  at 
a  ratio  deemed  satisfactory  through  the 
permitting  process. 

Impacts  associated  with  the  relocation 
of  2,700  personnel  and  their  families 
have  been  addressed  and  thoroughly 
coordinated  with  the  state  and  local 
governments  and  agencies. 
Approximately  1,700  school  children 
will  relocate  to  area  schools,  most  of 
them  (1,300)  attending  school  in  St. 
Manr's  county.  The  state's  capital 
funding  and  budgeting  program  with  its 
annual  review  appears  adequate  to  make 
necessary  provisions  in  annual 
appropriation  decisions.  There  are 
adequate  utility  capacities  in  the  region 
to  support  the  relocation.  Potable  water 
use  in  the  region  will  increase  about 
three  percent  over  current  withdrawal 
rates.  Additional  influent  to  area 
wastewater  treatment  plants  is  not 
expected  to  exceed  facility  capacities. 

Community  support  such  as  police 
and  fire  protection  must  be  increased  to 
accommodate  the  new  residents, 
however,  this  is  not  expected  to  impose 
a  significant  burden  on  the 
communities. 

Comments  received  from  the  public 
on  the  DEIS  included  concerns  about 
natural  resources  protection, 
groundwater  protection,  air  quality, 
education,  hazardous  materials  and 
waste,  safety,  tsansportation,  types  of 


laboratory  research,  wetlands, 
threatened  and  endangered  spedes, 
historic  and  cultural  re80urt.e8,  water 
and  wastewater,  recreation,  solid  waste, 
and  animal  control.  All  issues  were 
addressed  in  the  FEIS. 

In  addition,  a  comment  letter  on  the 
FEIS  was  received  from  the 
Environmental  Protection  Agency, 
Region  m.  It  reiterated  concerns  about 
wetlands  mitigation,  impacts  to  Prime 
and  Unique  Farmlands,  safety  and 
airspace  issues  for  the  microwave 
techniques  facility,  and  mitigaticm  for 
wooded  areas.  The  Navy  will  commit  to 
at  least  a  1:1  replacement  ratio  for 
wetlands  which  are  filled  as  part  of 
construction  activities,  however,  the 
final  scope  of  the  mitigation  plan  and 
ratios  will  be  worked  out  during  the 
permitting  process.  Regarding  Prime 
and  Unique  Farmlands,  the  Farmland 
Protection  Policy  Act  applies  only  to 
farmland  soils  under  agricultural 
production,  and  exempts  activities  for 
national  defense  from  its  requirements. 
However,  the  Navy  strove  to  minimize 
impacts  to  these  soils  during  the  site 
alternatives  evaluation.  As  a  result  of 
construction,  only  10  acres  of  land 
under  cultivation  will  be  converted 
fitim  agricultural  production  to  urban 
use.  The  remaining  127  acres  of 
"farmland  soils"  to  be  used  for 
construction  has  historically  been  used 
for  mission-related  needs,  and  its  use 
will  not  affect  the  agricultural 
inventory. 

Regarding  safety  issues  at  the 
microwave  techniques  facility,  the  Navy 
iterates  that  the  facility  will  meet  the 
American  National  Standards  Institute 
Safety  Levels  for  Radio  Frequency 
radiation  and  the  Department  of  Defense 
safety  criteria.  In  adoition,  the  site  is 
situated  within  the  restricted  ainpace  of 
NAWC  AD,  thus,  operations  will  pose 
no  threat  to  private  or  commercial 
aircraft.  Finally,  all  proposed  facilities 
were  sited  to  avoid  or  minimize  impacts 
to  forested  areas.  In  particular,  the 
microwave  techniques  facility  site  will 
result  in  fewer  woodland  losses  than  the 
other  site  alternative.  The  Station  will 
continue  to  support  its  active  natural 
resource  management  program  to 
reforest  areas  which  place  no 
constraints  on  its  military  mission. 

Questions  regarding  the 
Environmental  Impact  Statement 
prepared  for  this  action  may  be  directed 
to  Chesapeake  Division,  Naval  Fadlities 
Engineering  Command,  Washington 
Navy  Yard,  901  M  Street  SE..  Building 
212,  Washington,  DC  20374-5018  (Attn: 
Mr.  Mike  Bryan),  telephone  (202)  433- 
3387. 
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Dated:  May  19, 1993. 

EkiaMiinMll. 

Deputy  Assistant  Secretary  of  the  Navy 
(Environment  and  Safety). 

Dated:  May  20, 1993. 
MichariP.RumnMl. 

LCDR,fAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  93-12334  Filed  S^24-93;  8:45  am) 
BUJJNQ  coot  MIO-At-H 


CNO  Exacutlve  Panel;  Cloaed  Meeting 

'  Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Quef  of  Naval  Operations 
(CNO)  Executive  Panel  Emerging 
Technologies  Task  Force  will  meet  June 
17-18, 1983,  firom  8  a.m.  to  5  p.m.,  at 
4401  Ford  Avenue,  Alexandria, 
Virginia.  This  session  will  be  closed  to 
the  pubUc.  The  purpose  of  this  meeting 
is  to  address  naval  technological 
response  to  changes  in  military  warfare. 
The  entire  agenda  for  tlie  meeting  will 
oonsist  of  discussion  of  key  issues 
regarding  direction  of  technology  and 
technologies  necessary  for  Naval  Forces 
in  the  role  envisioned  for  them  by  ... 
From  the  Sea.  These  matters  constitute 
classified  information  that  is 
specihcally  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
v^iting  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
Goncemed  with  matters  listed  in  section 
532b{c)(l)  of  title  5,  United  States  Code. 

For  hirther  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  room  601, 
Alexandria,  Virginia  22302-0268,  Phone 
(703)  .^58-1205. 

Dat8:l:  May  14, 1993. 
S^kuidia  K.  Melancon, 
Ahemate  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-12264  Filed  5-24-93;  8:45  am] 

BKJJNO  COOC  M^O-At-f 


DEPARTMENT  OF  EDUCATION 

National  Education  Goal*  Panel; 
Meeting 

AS£NCY:  National  Education  Gcals 
Panel:  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 


This  notice  also  describes  the  functions 
of  the  Panel.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
DATES:  June  15, 1993  from  12:30  p.m.  to 
4:30  p.m. 

ADDRESSES:  HoUday  Inn— Capitol,  550  C 
Street.  SW.,  Washington.  DC. 
FOR  FURTHER  MFORMATXM  CONTACT: 
PubUc  Information  Officer,  1850  M 
Street,  NW.,  Suite  270,  Washington,  DC 
20036.  Telephone:  (202)  632-0952. 
SUPP1.EMENTARY  INFORMATION:  The 
National  Education  Goals  Panel  was 
created  to  monitor  and  report  annually 
to  the  President.  Governors  and 
Congress  on  the  progress  of  the  nation 
toward  meeting  the  six  National 
Education  Goals  adopted  by  the 
President  and  Governors  in  1989. 

The  meeting  of  the  Panel  is  open  to 
the  public.  The  agenda  includes 
discussion  regarding  the  development  of 
criteria  for  reviewing  national  content 
standards,  consideration  of  a  resolution 
on  collegiate  assessment,  and  a  dialogue 
with  state  officials  on  developing  state 
opportunity  to  learn  standards. 

Records  are  kept  of  all  Panel 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Goals 
Panel  at  1850  M  Street,  NW.,  Suite  270, 
Washington,  DC  20036,  from  the  hours 
of  10  a.m.  to  5  p.m. 

Dated:  May  20. 1993. 
Ann  V.  Bailey. 

Committee  Management  Ofp.cer,  U.S. 
Department  of  Education. 
(FR  Doc.  93-12352  Filed  5-24-93:  8:45  ami 
BiUJNO  CODE  toao-o^-m 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  FInanclat  Assistance 
Solicitation  AvaUabilily  Notice 
(Cooperative  Agraement) 

AGENCY:  Morgan  Energy  Technology 
Center,  Department  of  Energy  (DOE). 
ACnON:  Notice  of  the  availability  of  a 
program  research  eiid  development 
announcement. 

SUMMARY:  On  or  about  June  17, 1993,  the 
DOE,  Morgantown  Energy  Technology 
Center,  plans  to  issue  a  Program 
Research  and  Development 
Announcement  (PRDA)  No.  DE-RA21- 
93MC30133  for  the  solicitation  of 
applications  in  support  of  research  and 
development  entitled  "Molten 
Carbonate  Fuel  Cells  (MCFC) 
Production  Design  Improvement." 
Authority  for  the  PRDA  is  the  DOE 
Organization  Act  (Pub.  L.  95-91  (42 
U.S.C.  7101))  and  the  DOE  Financial 


Assistance  Regulations,  10  CFR  part 
600,  subparts  A  and  C.  DOE  anUci{>ates 
award  oi  up  to  two  Cooperative 
Agreements  with  a  project  duration  of 
approximately  60  months.  Total 
estimated  cost  of  the  effort  is 
$150,000,000;  minimum  cost-share  is 
required  at  20  percent;  30  percent  is 
anticipated. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  Diane  Manilla,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  box  880,  Morgantown.  WV 
26505.  Telephone:  (304)  291-4086— 
PRDA  No.  DE-RA21-93MC30133. 
SUPPt^MENTARY  MF0RMAT10N:  The 
objective  of  this  procurement  is  to 
support  the  activities  necessary  to  bring 
a  multi-fueled,  integrated,  simple,  low- 
cost,  modular,  market-responsive  MCFC 
power  plant  to  the  marketplace.  The 
development  program  will  be  based  on 
a  commercialization  plan,  developed  by 
the  successful  offerors,  which 
demonstrates  an  intent  to  manufacture 
and  package,  demonstrate,  and 
aggressively  market  MCFC  power  plants 
in  the  United  States.  The  PRDA  will 
culminate  in  the  manufacture  and 
construction  of  high-performance,  low- 
cost,  500-2000  kW  NG  MCFC  power 
plant  module(s).  Copies  of  the  PRDA 
may  be  obtained  by  submitting  a  request 
to  the  address  provided  above. 
Telephone  requests  will  not  be  honored. 

Dated:  May  17,  1993. 
Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 
[FR  Doc.  93-12354  Filed  5-24-93;  8:45  am) 
aaiMQ  COOC  mso-oi-h 


Award  of  a  Cooperative  Agreement, 
Noncompetitive  Financial  Assistance 

AGENCY:  Nevada  Operations  Office 
(DOE/NV)  Department  of  Energy  (DOE). 
ACTiON:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE/NV  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  CFR  S  600.7(b)(2), 
it  intends  to  award  a  cooperative 
agreement  on  a  noncompetitive  basis  to 
the  University  of  Nevada,  Reno  (UNR), 
to  conduct  scientific  research  projects 
unique  to  the  national  Environmental 
Resources  Park  at  the  Nevada  Test  Site 
(NTS). 

The  NTS  has  been  formally  dedicated 
as  an  Environmental  Research  Park 
under  the  Research  Park  System. 
Initiated  by  the  EKDE/NV  management, 
this  action  fulfilled  a  number  of 
objectives: 

(1)  Satisfied  the  spirit  of  the  National 
Environmental  Policy  Act  and  enhanced 
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the  ability  of  EOE/NV  to  comply  with 
environmental  regulations; 

(2)  Filled  a  significant  gap  within  the 
existing  DOE  Research  Park  network  as 
a  national  resource; 

(3)  Provided  unique  opportunities  for 
research  in  an  arid  environment,  both  as 
an  undisturbed  site  and  as  a  disturbed 
site  from  pest  and  ciurent  nuclear 
testing;  and 

(4)  Complied  with  Secretary  Watkins' 
interest  in  research  parks  for  promoting 
DOE  educational  programs  in  science 
and  engineering. 

A  Memoranmim  of  Understanding  has 
been  signed  between  DOE  and  UNR 
directed  at  reaching  national 
educational  goals  related  to 
mathematics,  science,  engineering,  and 
other  related  technical  subjects.  The 
piupose  of  this  cooperative  effort  is  to 
increase  the  number  of  students 
pursuing  careers  in  science  and  science- 
related  areas,  to  improve  teaching  in 
these  fields,  and  to  improve  the 
scientific  and  technical  literacy  of 
Americans. 

DOE/NV  management  envision  that 
the  educational  systems  nearest  to  the 
site  will  benefit  the  most  from  its 
resources,  thus  providing  a  public 
service  to  those  commimities 
surrounding  the  DOE/NV  complex.  This 
cooperative  agreement  with  UNR.  a  part 
of  the  University  of  Nevada  System,  will 
provide  educational  and  research 
opportunities  for  the  students  and 
faculty  and  technical  support  for  the 
mission  and  programs  of  DOE/NV,  thus 
benefitting  both  organizations. 
PROJECT  SCOPE:  The  following  areas 
chosen  for  academic  pursuit  include 
areas  in  which  DOE  has  a  vital  interest 
and  can  provide  extensive  technical 
assistance. 

•  Provide  personnel,  materials, 
supplies,  equipment,  and  transportation 
to  perform  work  on  mutually  agreed- 
upon  protects. 

•  Establish  an  intern  training  program 
and  other  educational  opportunities  for 
students  as  well  as  continuing  or 
specialized  educational  progra.iis  for 
engineers  and  senior  technical 
personnel  working  at  the  NTS. 

•  Provide  professors  as  project 
advisors  to  graduate  students  committed 
to  research  projects. 

•  Provide  students  with  an  academic 
program  promoting  DOE  sanctioned 
research  projects  within  such  broad 
areas  of  study  as:  earth  sciences, 
atmospheric  sciences,  sociology, 
archaeology,  anthropology,  biology, 
ecology,  chemistry,  classical  physics, 
nuclear  physics,  engineering,  and 
information  manogement. 

•  Prepare  quarterly  progress  reports 
on  mutually  agreed-upon  research 


projects  that  encompass  costs, 
schedule(s}  and  activities  accomplished, 
and  a  final  report  on  each  project  in  the 
form  of  a  thesis  or  paper  acceptable  for 
technical  publication  in  a  peer  review 
journal. 

•  Assist  in  the  preparation  of  all 
documentation  required  by  DOE  Orders, 
such  as  safety  review,  site  access 
authorizations,  engineering  designs, 
construction  criteria  and  a  Quality 
Assurance  Program,  incident  to  project 
activities  requiring  the  use  of  the  NTS 
infrastructxira. 

•  Assist  in  the  preparation  and 
development  of  data  and  records  for  the 
maintenance  of  an  effective 
management  system  consistent  with 
DOE  Orders  and  the  management 
system  used  by  DOE/NV. 

•  Participate  in  periodic  plaiming  and 
status  meetings  with  DOE/NV  as 
required. 

The  project  period  for  the  cooperative 
agreement  is  a  five  year  period  expected 
to  being  June  1, 1993.  The  total 
estimated  cost  of  this  award  is 
$2,000,000  over  the  five  year  project 
period. 

FOR  FURTHER  MFORMATiON  CONTACT:  U.S. 
Department  of  Energy,  Nevada 
Operations  Office,  ATTN:  Fred  Penrod, 
P.O.  Box  98518,  Las  Vegas,  NV  898193- 
8518. 

Issued  in  Las  Vegas,  Nevada,  on  May  7, 
1993. 

Nick  C  Aqoilina, 

Manager.  DOE  Nevada  Operations  Office. 

[PR  Doc.  93-12353  Filed  5-24-93;  8:45  am) 
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Bonneville  Power  Administration 

Floodplain  Involvement  for  the 
Umatilla  Hatchery  Satellite  Facilities 
Project 

AGENCY:  Bonneville  Power 

Administration  OBPA),  Department  of 

Energy  (DOE). 

ACTION:  Notice  of  floodplain 

involvement. 


SUMMARY:  BPA  proposes  to  construct 
hatchery  support  facilities  in 
floodplains  located  in  Umatilla  County, 
Oregon.  The  purposes  of  these  facilities 
are:  (1)  To  increase  survival  of  adult  fish 
captured  for  broodstock;  (2)  to  increase 
survival  of  juvenile  salmonids  reared  at 
the  Umatilla  Hatchery  by  acclimating 
them  to  the  waters  of  the  Umatilla  River 
prior  to  their  release  as  smolts  into  the 
river;  and  (3)  to  improve  access 
conditions  at  a  direct  release  site. 

In  accordance  with  10  CFR  part  1022, 
BPA  will  prepare  a  floodplain 
assessment  and  will  perform  this 


proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  June  14, 1993. 
FOR  FURTHER  MFORMATION  ON  TM8 
PROPOSED  ACTION,  CONTACT:  Comments 
and  requests  for  further  information 
should  be  addressed  to:  Mr.  Roy  Fox, 
PG,  Bonneville  Power  Administration, 
P.O.  Box  3621.  Portland.  OR  97208, 
Phone  (503)  230-4261,  FAX  (503)  230- 
3752. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FU>OOPlAM^VETLANO 
ENYIROMIENTAL  REVIEW  REQUIREMENTS, 

CONTACT:  Carl  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-4600 
or  (800) 472-2756. 
SUPPLEMENTARY  MFORMATION:  The 
Umatilla  Hatchery  Program  represents 
one  part  of  a  multiagency  effort  to 
restore  the  salmonid  resources  of  the 
Umatilla  River  Basin.  The  restoration 

Elan  for  the  Umatilla  Basin  calls  for 
abitat  improvements,  better  fishery 
management,  and  a  hatchery  program. 
Stocks  of  spring  and  fall  Chinook  were 
extirpated  in  this  Basin  before  1957.  and 
the  population  size  of  Steelhead  was 
much  reduced  by  overfishing,  water 
Mdthdrawal,  changes  in  land  use,  and 
hydroelectric  developmenL 

The  original  design  of  the  Umatilla 
Hatchery  Program  called  for  broodstock 
to  be  held  at  satellite  fedlities  in  the 
Umatilla  Basin.  However,  water 
temperature  conditions  of  the  Umatilla 
Basin  are  not  suitable  for  holding  adult 
spring  Chinook.  In  contrast,  the  water 
temoeratures  of  the  South  Fork  Walla 
Walla  River,  in  Umatilla  County, 
Oregon,  are  suitable  for  holding  adult 
spring  Chinook  until  they  are  ready  to 
spawn.  The  site  proposed  as  holding 
facilities  for  spring  Chinook  adults,  near 
RKm  13  of  the  South  Fork  Walla  Walla 
River,  Umatilla  County,  Oregon,  is 
within  the  100-year  floodplain.  lliese 
facilities  will  be  located  on  about  0.7 
hectares  (1.7  acres)  of  land. 

The  original  design  for  the  Umatilla 
Hatchery  Program  also  called  for  a  mix 
of  acclimation  ponds  and  direct  release 
sites  as  the  means  of  releasing  juvenile 
salmonids  reared  at  the  Umatilla 
Hatchery  into  the  Umatilla  River. 
Ciurent  hatchery  management  theory 
advocates  the  release  of  juveniles 
through  acclimation  ponds  to  reduce 
stress,  reduce  nonadaptive  behaviors, 
and  enhance  the  opp<urtimity  for  the 
hatchery  fish  to  imprint  on  the 
conditions  of  the  stream  in  which  they 
are  released.  Accordingly,  acclimation/ 
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reUase  fodlities  are  proposed  for  all  but 
one  of  the  existing  direct  release  sites  in 
the  Basin. 

The  acclimatiMi  facilities  are  to  be 
constructed  in  such  a  manner  as  to 
allow  the  juveniles  to  leave  the  facility 
voluntarily  when  they  have  smolted. 
Thus,  the  fish  that  leave  an  acclimation 
site  have  had  more  opportunity  to  adapt 
to  local  water  quaUty  conditions,  are 
readv  to  migrate,  and  are  likely  to 
exhibit  a  stnmg  fidelity  to  the  Umatilla 
River  when  they  return  as  adults. 

Excepting  the  Fred  Grey  site  (0.7 
hectare),  all  of  the  acclimation  sites  will 
be  located  on  an  area  smalln'  than  0.35 
hectares  (about  1  acre).  All  of  the 
proposed  acclimation  sites  are  located 
adjacent  to  an  existing  direct  release 
site.  Four  of  the  ux  proposed  sites  are 
located  within  the  100-year  floodplain. 
These  sites  are  located  near  RKms  58, 
69,  98,  and  128  of  the  Umatilla  River. 
In  addition,  BPA  proposes  to  improve 
(widen  and  surface  with  gravel)  the  road 
to  a  direct  release  site;  the  road  crosses 
the  100-year  floodplain.  This  road 
terminates  at  the  Umatilla  River  near 
RKml42. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  BPA 
will  prepare  a  floodpkdn  assessment  for 
this  proposed  action.  After  BPA  issues 
the  assessment,  a  floodplain  statement 
of  findings  will  be  published  in  the 
Federal  Register. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
shown  above. 

Issued  in  Portland,  Oregon  on  May  14, 
1993. 

RaodaUW.  Hardy. 

AdministTXJtor 

[FR  Doc.  93-12355  Filed  5-24-93: 8:45  am] 

MLUM  COOK  Mta-M-M 


Federal  Energy  Regulatory 
Commiaalon 

[Oeetot  Noe.  CP»3-33»-000,  et  aL] 

Queatar  Pipeline  Co.  el  ai.;  Natural  gas 
certtflcate  fllinga 

May  18. 1993. 

Take  Notice  that  the  following  filings 
have  been  made  with  the  Commiasion: 

l.QiMslar  Pipeline  Co. 

[Dodkti  No.  CP93-338-000] 

Take  notice  that  on  May  12, 1993, 
Quaetar  Pipeline  Company  (Questar).  79 
South  State  Street.  Salt  Lake  Qty.  Utah 
84111  filed  in  Docket  No.  CP93-338- 
000,  a  request  pursuant  to  18  CFR 
157.205  and  157.212(a)  of  the 


Commission's  Regulations  for  authority 
to  activate  an  existing  2-inch  tap  on 
Questar's  transmission  pipeline  system 
and  install  related  facilities  required  to 
use  the  existing  tap  as  a  delivery  point 
to  provide  nattual  gas  service  to 
Moimtain  Fuel  Supply  Company 
(Moimtain  Fuel).  Such  request  was 
made  under  the  blanket  certificate 
authorization  issued  in  Questar's  Docket 
No.  CP82-401-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  request,  which  is 
on  flie  with  the  Commission  and  open 
to  public  inspection. 

Questar  states  that  the  proposed  tap 
activation  is  reqtiired  to  effect  the 
delivery  of  natural  gas  to  Mountain 
Fuel,  under  Rate  Sdiedules  CD-I  and 
X-33  of  Questar's  FERC  Gas  Tariff,  for 
ultimate  sale  by  Motmtain  Fuel  to  the 
communities  of  Cleveland  and  Elmo 
located  in  Emery  County,  Utah. 

Questar  also  proposes  to  construct 
various  metering  regulating  facilities  at 
an  estimated  cost  of  $19,000.  It  is  stated 
that  the  installation  of  the  additional 
delivery  point  facihties  will  allow 
Questar  to  deliver  up  to  approximately 
500  Dth  on  a  peak  day  and  6,500  Dth 
annually  to  Mountain  Fuel,  the  location 
distribution  affiliate  of  Questar. 

Comment  date:  July  2, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Panhandle  Eastern  Pipe  Line  Ca 

(Docket  No.  CP93-344-000) 

Take  notice  that  on  May  13, 1993, 
Panhandle  Eastern  Pipe  I^e  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP93-344-000  a  prior  notice  request 
with  the  Commission  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  operate 
\mder  Section  7  of  the  NGA  an  existing 
delivery  point  and  appurtenant  facilities 
(which  Panhandle  constructed  under 
Section  2311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)]  in  Kingfisher 
County,  Oklahoma,  under  the  blanket 
certificate  issued  in  Docket  No.  CP83- 
83-000  pursuant  to  Section  7  of  the 
NGA.  all  as  more  fully  set  forth  in  the 
request  which  is  open  to  the  public  for 
inspection. 

Panhandle  proposes  to  convert  the 
authorization  for  the  deUvery  point  from 
Section  311  of  the  NGPA  to  Section  7 
of  the  NGA  in  order  to  use  the  delivery 
point  for  transportation  services 
rendered  under  Panhandle's  blanket 
certificate  granted  in  Docket  No.  CP86- 
585-000.  Panhandle  states  that  it 
currently  uses  the  Kingfisher  County 
delivery  point  and  appurtenant  foduties 
to  deliver  natural  gas  to  Oklahoma 


Natural  Gas  Company  (ONG)  imder 
Section  311  of  the  NGPA.  Panhandle 
states  that  it  would  transport  the  gas  at 
the  request  of  Panhandle  Trading 
Company  for  redelivery  to  ONG  in 
Kingfisher  County. 

Comment  date:  July  2, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Granite  State  Gas  Trananiaskm,  Inc 

(Docket  No.  CP93-342-O001 

Take  notice  that  on  May  12,1993. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State)  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581, 
filed  in  Docket  No.  CP93-342-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorizaUon  to 
establish  a  new  off-system  delivery 
point  in  Monson,  (Hampden  County) 
Massachusetts,  for  deUveries  to  its 
affiliated  distributor.  Bay  State  Gas 
Company  (Bay  State]  under  its  blanket 
cortincate  authorization  issued  in 
Docket  No.  CP82-51 5-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  ail  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  in6(>ection. 

Granite  State  proposes  to  establish  a 
new  off-system  delivery  point  to  Bay 
State  on  the  Tennessee  system  at 
Monson  (fiampden  County) 
Massachusetts. 

Tennessee  was  authorized  to 
construct  the  Monson  delivery  point 
pursuant  to  the  certificate  of  public 
convenience  and  necessity  in  Docket 
No.  CP89-629-003  as  a  new  delivery 
point  on  its  system.  54  FERC  1 61.103 
(1991).  The  delivery  point  has  been 
constructed  and  Tennessee  has  filed  a 
request  under  the  prior  notice 
proasions  of  Section  157.212  of  the 
Regulations  under  its  blanket  certificate 
in  Docket  No.  CP93-263  to  designate 
Monson  as  a  delivery  point  to  Granite 
State.  This  request  is  a  mirror  of 
Tennessee's  request  in  which  Granite 
State  requests  authorization  to  establish 
Monson  as  a  dehvery  point  to  Bay  State. 
No  new  facilities  are  required  in 
connection  with  this  request. 

The  Bay  State  lateral  will  also  provide 
a  transportation  service  for  the 
cogeneration  plant  being  constructed  by 
MASSPOWER  in  Monson. 

Comment  date:  July  2, 1993,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursviant  to  Rule  214 
of  the  Commisrion's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
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or  notice  of  iatervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  eff'ective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
UuM  D.CmatM, 
Secretaxy. 
|FR  Doc.  93-12277  Filed  S-24-93;  8:45  am] 

MUJNa  COM  I71T-01-M 


[Doetot  No.  Jt>93-08520T;  Nmv  M6xIco-39] 

United  Statee  Department  of  the 
Interior,  Bureau  of  Land  Management; 
NGPA  NoUce  of  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Fonnatlon 

May  19, 1993. 

Take  notice  that  on  May  17, 1993,  the 
United  States  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
section  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Pictured  Cli^  Formation  in  San  Juan 
County,  New  Mexico,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  approximately 
4,191  acres  consisting  of  6.7%  Fee, 
10.5%  State,  and  82.8%  Federal  Lands 
described  as  follows: 

Township  31  North,  Range  9  West 

Sections  l»-20:  All 
Section  28:  SW/4 
Section!  29-30:  All 
Section  31:  N/2 
Section  32;  All 
Section  33:  W/2 

The  notice  of  determination  also 
contains  BL,M's  and  the  New  Mexico 
Department  of  Energy,  Minerals,  and 
Natural  Resources'  findings  that  the 
referenced  portion  of  the  Pictured  Cliffs 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

UiaD.CaalieU, 

Secretary. 

(PR  Doc  93-12275  Filed  S-24-03;  8:45  am] 

ilUJNQ  COOC  •717-01-11 

[Docket  Na  CP93-343-000] 

Panhandle  Eaatem  Pipe  Una  Co^ 
Application 

May  19, 1993. 

"Take  notice  that  on  May  13. 1993. 
Panhandle  Eastern  Pipe  line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas,  77251-1642,  filed  in  Docket  No. 
CP93-343-O00  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  and  sales  service  with  K  N 
Energy,  Inc.  (K  N),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Panhandle  states  that  by  Commission 
order  issued  June  19, 1970,  in  Docket 
Nos.  CP70-243  and  CP70-249  (43  FPC 
925),  as  last  amended  at  28  FERC 
162.058  (1984),  Panhandle  and  K  N  are 
authorized,  among  other  things,  to  make 
a  gas-for-gas  exchange  whereby  K  N 
receives  gas  from  Panhandle  at  a  point 
downstream  of  the  Douglas  Compressor 
Station  located  in  Converse  County, 
Wyoming  and  K  N  concurrently  delivers 
thermally  equivalent  volumes  of  gas  to 
Panhandle  at  Panhandle's  Aledo  Plant 
in  Dewey  County,  Oklahoma  and  at 
points  of  interconnect  between  the 
facilities  of  Panhandle  and  K  N  located 
in  Texas  County,  Oklahoma  and  Grant 
County,  Kansas.  Such  exchange  is  made 
in  accordance  with  an  agreement 
between  Panhandle  and  K  N  dated 
March  27, 1970,  as  amended,  which  is 
on  file  with  the  Commission  as  Rate 
Schedule  TSTE-1  of  Panhandle's  FERC 
Gas  Tariff,  Original  Volume  No.  2  and 
as  Rate  Schedule  X-10  of  K  N's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
2. 

Panhandle  states  that  service  under 
Rate  Schedule  TSTE-1  is  no  longer 
required  and  that  in  response  to  its 
letter  dated  December  23, 1992  to  K  N, 
K  N  has  agreed  to  terminate  the 
exchange  service  efiiective  March  27, 
1993.  No  facilities  are  proposed  to  be 
abandoned  herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  9, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
unncesssary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 
Loia  D.  CashsU. 
Secretary. 

[PR  Doc  93-12276  Filed  5-24-93;  8:45  am] 
MLUNO  COOC  •717-01-M 

Project  No.  2738-024  New  York 

New  State  Electric  ar>d  Gas  Corp.; 
Avaiiabiiity  of  Environmental 
Asseaement 

May  19, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for  a 
change  in  land  rights  at  the  Saranac 
River  Project  to  convey  in  fee  title 
approximately  36.5  acres  of  project 
lands  to  Clinton  County  for  the  purpose 
of  expanding  the  County's  existing 
landfill  located  adjacent  to  the  project. 

The  staff  of  OHL's  Division  of  Project 
Compliance  and  Administration 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  action.  In  the  EA, 
the  staff  concludes  that  approval  of  the 
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appUcatioB  would  not  constitute  a 
nujor  federal  action  lignificantly 
aSacting  the  quality  of  the  human 
environment 

Copies  of  the  EA  are  available  Utr 
review  in  the  Reference  and  Infonnation 
Center,  room  3308.  of  the  Commisaion's 
offices  at  041  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Loia  D.  CadieU. 
Secretary. 

[FK  Doc  93-12272  Filed  5-24-93;  8:45  am] 
wtuMta  eoim  $r^7-e^-tt 


Public  OutTMch  Mealing 

May  19, 1993. 

The  Federal  Energy  Regulatory 
Commission  is  holding  a  roundtable 
discussion  to  familiarize  licensees, 
agencies,  and  other  interested  parties 
with  the  Commission's  hydropower 
relicensing  program.  This  meeting  will 
consist  of  a  roundtable  discussion  with 
the  Chair  and  members  of  the 
Commission,  Office  of  Hydropower 
Licensing  staff,  and  a  broad  spectrum  of 
other  participants,  including  federal  and 
state  agencies,  public  interest  groups, 
trade  associations,  hydropower 
developers,  and  Native  American  tribes. 

The  public  is  invited  to  attend  and 
observe  the  roimdtable  discussion  in 
Washington  DC.  on  Thursday.  June  17. 
1993.  in  a  Commission  room  to  be 
announced.  The  meeting  will  begin  at 
10  a.m. 

The  roundtable  discussion  will  focus 
on  a  number  of  topics,  including: 

•  Processing  the  Class  of  1993 
Applications. 

•  NEPA  Documents. 

•  Cumulative  Impacts. 

We  welcome  your  attendance  at  the 
upcoming  outreach  meeting.  However, 
space  is  limited,  and  attendees  will  be 
seated  first  come  first  served.  If  you 
have  any  questions  about  the  meeting, 
please  call  Fred  Springer  at  (202)  21»- 
2700. 

LakD.CuheU. 
Secretary. 

[PR  Doc  93-12271  Filed  5-24-93;  8:45  am] 
SKiMQ  coot  cnr-OMi 


[DochtMo.CPW  334  OOP] 

ArWe  Energy  Reaourcet  Co; 
Application 

May  18. 1993. 

Take  notice  that  on  May  7. 1993. 
Arkla  Energy  Resources  Company, 
(AERCo),  Post  Office  Box  21734. 
Shrevepoit,  Louisiana  71151,  filed  in 
Docket  No.  CP93-334-000  an 
application,  supplemented  on  May  14. 


1993,  pursuant  to  section  7(cJ  of  the 
Natural  Cas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  facilities  to  provide 
sales  service  to  Arkansas  i.ou*tlflnfl  Gas 
Company  (ALC)  for  redelivery  to 
domestic  and  commercial  customers,  all 
as  mora  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

AERCo  specifically  proposes  to 
construct  and  operate  a  new  one-inch 
tap  and  meter  station  on  its 
transmission  line  F,  for  deliveries  to 
ALG's  new  rural  extension  to  serve 
domestic  and  commercial  customers  in 
Lincoln  Parish,  Louisiana.  AERCo  states 
that  initially  the  bdhty  would  be  used 
to  provide  service  to  a  commercial 
customer's  chicken  house.  AERCo 
estimates  deliveries  through  the 
proposed  facilities  of  27  Mcf  on  a  peak 
day  and  2,590  annually.  AERCo  also 
estimates  construction  costs  of  $11,372, 
to  be  reimbursed  by  ALG. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  8, 
1993,  file  writh  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procediu«  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  mil  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  ivishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Cas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  for  the  proposal  is  required 
by  the  public  convenience  and 
necessity.  If  a  ouHion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commissi<H>  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  adviaed,  it  will  be 
unnecessary  for  AERCo  to  appear  or  be 
represented  at  the  hearing. 
L»i»D.CuhM, 
Secretary. 
tPR  Doc  93-12270  nied  5-24-93;  8:45  am) 

MUJNa  COM  VW-M-H 

Pocket  No.  CP93-341-0001 

Texas  Qae  Tranemleelon  Coip.; 
Application 

May  13. 1993. 

Take  notice  that  on  May  12, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160.  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP93-341-O00,  an  appUcation  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
tramportation  services  performed  by 
Texas  Gas  for  ANR  Pipeline  Company, 
all  as  mora  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  on  April  23, 
1983,  it  received  an  order  in  Docket  No. 
CP83-219-000,  et  al.  (23  FERC 
Paragraph  62,138  (1983)1,  authorizing 
Texas  Gas  to  transport  natural  gas  for 
ANR,  to  a  gas  processing  plant  owned 
and  operated  by  Enron  Louisiana  Energy 
Company  (Eivon  Louisiana),  near 
Eunice,  Louisiana  (Eunice  Plant).  Under 
the  transportation  arrangement,  Texas 
Gas  was  authorized  to  transport  up  to 
500.000  Mcf  per  day  of  gas  owned  by 
ANR  from  ANR's  Compressor  Station  at 
Eunice  through  4,700  feet  of  pipeline 
owned  by  Texas  Gas  for  delivery  to  the 
Eunice  Plant  for  processing.  ANR  also 
states  that  it  received  authority  in  the 
sanoe  docket  to  construct  approximately 
4,700  feet  of  pipeline  to  connect  the 
Eunice  Plant  with  ANR's  facilities, 
allowing  for  the  return  of  the  residue 
gas. 

It  is  stated  that  ANR  and  Texas  Gas 
have  agreed  to  cancel  the  transportation 
arrangement  certificated  in  Docket  No. 
CP83-291-000,  et  al.,  and  have  entered 
into  new  transportation  arrangements 
authorized  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000,  which  have  replaced  the 
service  performed  under  CP83-2 19-000. 
et  al.  Therefore,  Texas  Gas  is  requesting 
authority  in  the  instant  docket  to 
abandon  the  transfKirtation  service 
authorized  by  the  order  issued  April  29, 
1983.  Texas  Gas  states  there  is  no 
abandonment  of  faciUties  contemplated 
or  necessary. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
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application  should  on  or  before  June  9, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  reqiiired  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
imnecessary  for  Te.xas  Gas  to  appear  or 
be  represented  at  the  hearing. 
UkD.CaaheU. 
Secretary. 

[FR  Doc  93-12273  Filed  5-24-93;  8:45  am] 
MLUNQ  coot  tn7-ei-M 

[DockM  No.  CP93-34S-000] 

WlUietofi  Baeln  Interttate  Pipeline  Co.; 
Request  Under  Blanket  Authorization 

May  19, 1993. 

Take  notice  that  on  May  13, 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street.  Suite  300.  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP93- 
345-000,  a  request  pursuant  to 
$  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  three  new 
delivery  taps,  three  new  metering 
stations  and  the  associated  appurtenant 
facilities  for  use  in  providing  nrm 


transportation  service  for  delivery  to 
Northern  States  Power  Company 
(Northern  States),  imder  its  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
487-000,  et.  al.  pursuant  to  section  7  of 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  states  that  it  seeks 
authorization  to  construct  and  operate 
the  facilities  to  provide  the  service  to 
Northern  States,  a  local  distribution 
company,  to  serve  new  natural  gas 
customers  in  the  towns  of  Tov/er  Qty, 
Oriska  and  Buffalo,  North  Dakota.  It  is 
further  stated  that  the  proposed 
facilities  would  be  located  on  existing 
pipeline  right-of-way. 

Williston  Basin  says  that  the  facilities 
to  be  constructed  at  each  of  the 
proposed  metering  stations  would 
consist  of  a  pipeline  tap,  a  fence,  a  six 
foot  by  nine  footbuilding,  a  turbine 
meter  and  miscellaneous  regulators, 

ass  and  valves.  Williston  Basin 
er  says  that  the  addition  of  the 
proposed  fiadlities  would  have  no 
significant  effect  on  its  peak  day  or 
annual  requirements  and  that  sufficient 
firm  capacity  exists  on  its  system  to 
serve  these  new  natiural  gas  markets. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Loia  D.  CaaheU. 
Secretary. 

(FR  Doc  93-12274  Filed  5-24-93;  8:45  am] 
aiuMa  coot  *n7-««-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL4658-4] 

Agenqf  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  miist  be  submitted  on 
or  before  June  24, 1993.  For  further 
infonnation  6t  to  obtain  a  copy  of  this 
ICR  contact  Sandy  Farmer  at  EPA.  (202) 
260-2740. 

SUPPLEMENTARY  MFORMATKW: 

Office  of  Administration  and  Resources 
Management 

Title:  EPA  Former  Employee  Survey 
(ICR  No.  1645,01). 

Abstract:  This  ICR  is  for  a  new 
collection  of  information  in  support  of 
the  EPA's  Total  Quality  Management 
(TQM)  initiative.  This  initiative 
challenges  the  EPA  to  develop  more 
efficient  and  effective  methods  of  doing 
business.  As  part  of  this  initiative, 
EPA's  Office  of  Administration  and 
Resources  Management  (OARM)  has 
developed  a  mail  questionnaire  to 
gather  information  voluntarily  from 
former  employees  on  the  reasons  they 
leave  the  EPA.  This  information  is 
needed  to  provide  feedback  on  the 
efficacy  of  our  human  resource  services. 
OARM  will  use  this  develop  strategies 
for  retaining  employees  and  adjusting 
work  place  conditions  where  it  is 
possible. 

Following  an  employee's  departure 
from  the  Agency,  a  voluntary  mail 
questionnaire  will  be  sent  to  the  former 
employee's  address  requesting 
information  that  includes:  (1)  General 
employment  conditions  (employee 
benefits,  training,  career  advancement 
opportimities),  (2)  reasons  why  they 
joined  EPA,  (3)  what  expectations  were 
or  were  not  met  by  the  EPA,  and  (4) 
reasons  why  they  left  the  EPA. 

Upon  receipt  of  the  completed 
questionnaires,  OARM  will  tabulate  and 
provide  a  general  statistical  siimmaiy  to 
OARM's  Quality  Action  Term  (QAT). 
The  QAT  will  use  this  information  to 
develop  course(s)  of  action  that  will 
improve  the  EPA's  Human  Resource 
Services.  All  responses  will  be  held  in 
strict  confidence  by  OARM  There  are 
no  recordkeeping  activities  associated 
with  this  collection. 

Burden  Statement:  Public  reporting 
bujrden  for  respondents  subject  to  this 
collection  of  information  is  estimated  at 
11  minutes  per  response  including  time 
for  reviewing  instructions,  gathering 
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data,  and  completing  and  reviewing  the 
collection  of  information. 

Respondents:  Former  Q>A  employees 
that  left  the  EPA  voluntarily. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  90  hours. 

Frequency  of  Collection:  One-time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington.  DC  20460 
and 
Timothy  Hunt.  Office  of  Management 

and  Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  St..  NW.. 

Washington,  DC  20503. 

Deted:  May  18, 1993. 
Paid  Lapalejr. 

Director,  Regulatory  Management  Division. 
(PR  Doc  93-12369  Filed  5-24-93;  8:45  am] 
■HXMQ  COCCI 


[4659-1] 

Agenqf  Information  Collactlon 
Acttvitiea  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUtlMAWY:  In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

IXATE8:  Comments  must  be  submitted  on 
or  before  June  24,1993.  For  further 
infannation,  or  to  obtain  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  EPA  (202) 
260-2740. 

SUPPLEHEMTAflY  MFORMATION: 

Office  of  PrsTention,  Pesticides  and 
Toadc  Suhatancea 

Title:  Wood  Preservatives — 
Submission  of  Information  Regarding 
Arsenic  Exposure  Levels  in  Wood 
Treatment  Plants  (EPA  ICR  No.  1289.03; 
OMB  f  2070-0081).  This  is  a  request  for 
reinstatement  of  a  previously  approved 
collection. 

Abstract:  Under  Section  6  of  the 
Federal  Insecticide.  Fungicide,  and 


Rodentidde  Act  (FIFRA).  and  according 
to  the  provisions  of  a  final  EPA  position 
document,  facilities  that  use  inorganic 
arsenic  to  pressure  treat  wood  must 
either  monitor  work  areas  for  airborne 
concentrations  of  inorganic  arsenic,  or 
provide  employees  with  respirators. 
Facilities  are  required  to  maintain 
records  of  monitoring  results  and 
submit  them  annually  to  the  EPA.  The 
Agency  uses  these  data  to  determine 
whether  the  pressure  treating  facilities 
have  the  ambient  air  level  for  airborne 
inorganic  arsenicals  set  by  the 
provisions  of  the  cancellation  order.  If 
the  levels  are  met,  the  facility  is 
exempted  from  the  use  of  personal 
respirators  during  pressure  treatment  of 
lumber  as  required  by  registered 
pesticide  labels. 

In  addition,  owners  or  operatore  of 
facilities  are  invited  to  participate  in  the 
Permissible  Exposure  Limitation  (PEL) 
program.  The  PEL  program  consists  of  a 
checklist  containing  six  questions 
relating  to  production  procedures. 
FadUties  that  participate  in  the  PEL 
program — and  have  not  changed 
production  procedures  in  the  pressure 
treating  facility  since  submitting  the 
PEL  checklist  to  the  EPA— are  not 
required  to  repeat  air  monitoring  testing. 

Burden  Statement:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  3.45  houn  per 
response  for  reporting  and  20  minutes 
per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
soxirces,  gather  and  maintain  the  data 
needed,  complete  the  form,  and  review 
the  collection  of  information. 

Respondents:  Owners  and  operators 
of  arsenical  wood  treatment  plants. 

Estimated  No.  of  Respondents:  169. 

Estimated  No.  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  642  houra. 

Frequency  of  Collection:  Annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y).  401  M  Street. 
SW..  Washington.  DC  20460 

and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Reguhtory  Affain, 
725  17th  Street.  NW..  Washington.  DC 
20503. 


Dated:  May  19, 1993. 
Paul  Lapslty, 

Director,  Regulatory  Management  Dtvttion. 
(FR  Doc  83-12374  Filed  5-24-93;  8:45  am] 


[FRL  4668-8] 

Renewal  of  the  Hazardoua  Waete 
Manlfeet  Regulatory  Negotiation 
Committee 

AQENCV:  Environmental  ProtectioD 
Agency. 

ACnON:  Notice;  Renewal  of  federal 
advisory  committee— Hazardous  Waste 
Manife^  Regulatory  Negotiation 
Committee. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  02-463).  we  are  giving  notice  of 
the  renewal  of  the  Hazardous  Waste 
Manifest  Regulatory  Negotiation 
Committee.  The  Committee  was  formed 
in  November,  1992  to  assist  in  EPA's 
development  of  a  rule  to  improve  and 
standardize  the  present  hazardous  waste 
manifest  system  under  RCRA  section 
7004.  The  Charter  has  been  renewed 
through  September  30,  1993,  We  have 
determined  that  renewal  of  this 
Committee  is  in  the  public  interest  and 
will  assist  the  Agency  in  performing  Its 
duties  prescribed  in  the  Resource 
Conservation  Recovery  Act. 

Copies  of  the  Conunittee  Charter  have 
been  filed  with  the  appropriate 
committees  of  Congress  and  the  Library 
of  Congress. 

The  next  meeting  of  the  Committee  is 
Augtjst  3  and  4, 1993.  Notice  will  be 
published  when  the  Ume  and  location  of 
the  next  meeting  is  known. 

F<M  ROTTNER  MFORMATION  CONTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  hazardous 
waste  manifest  rule  should  call  Rick 
Westlund.  Office  of  PoUcy,  Planning 
and  Evaluation.  U.S.  EPA,  (202)  260- 
2745.  Summaries  of  previous  meetings 
will  be  made  available  upon  written 
request  to  the  committee's  facilitator, 
Suzanne  Orenstein.  Resolve,  1250 
Twenty-fourth  St.  NW.,  suite  500, 
Washington,  DC  20037. 

Dated:  May  19. 1993. 
Deborali  Ddtoa, 

Designated  Federal  Official.  Deputy  Director, 
Consensus  and  Dispute  Resolution  Progmm, 
Office  of  Policy,  Manning  and  Evaluation. 
[FR  Doc  93-12370  Piled  5-24-93;  8:45  ua] 
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[Fm.-466»-C] 

Access  to  Confldentiai  Business 
Infonnation  t>y  LslMt-Andereon,  Inc. 

agency:  Environmental  Protection 
Agency  (EPA). 

AcnoN:  Notice. 

StMUARY:  EPA  has  authorized  Labat- 
Anderaon,  Inc.  (LAI)  of  Arlington, 
Virginia,  for  access  to  information 
which  as  been  submitted  to  EPA  under 
the  environmental  statutes  administered 
by  the  Agency.  Some  of  this  information 
may  be  claimed  or  determined  to  be 
confidential  business  infonnation  (CBI)- 

DATES:  Comments  concerning  CBI 
access  will  be  accepted  through  June  1. 
1993. 

FOR  FUfTTNER  tNFOmiATKM  CONTACT. 
Brenda  Daly,  Environmental  Protection 
Agency,  Office  of  Information  Resources 
Management,  Management  Planning 
and  Evaluation  Staff  (PM-2 11 M),  401  M 
Street,  SW.,  Washington,  DC  20460. 
Telephone  (202)  260-2381. 

SUPPLEMENTARY  MFORMATION:  Under 
EPA  contract  No.  68-W9-0052.  LAI 
provides  agency-wide  information 
management  support  services  to  the 
Environmental  Protection  Agency  for 
the  operation  of  dockets,  records 
management  support  programs,  records 
centers,  and  file  rooms  in  certain 
Headquarters,  Regional,  Laboratory,  and 
other  offices.  In  performing  these  tasks, 
LAI  employees  have  access  to  Agency 
documents  for  purposes  of  document 
processing,  filing,  abstracting, 
analyzing,  inventorying,  retrieving, 
tracking,  etc.  The  documents  to  which 
LAI  has  access  potentially  include  all 
documents  submitted  under  the 
Resource  Conservation  and  Recovery 
Act,  Clean  Air  Act,  Clean  Water  Act, 
and  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  Some  of  these  documents  may 
contain  information  claimed  as  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  EPA  has  determined 
that  LAI  requires  access  to  CBI  to 
perform  the  work  required  under  the 
contract.  These  regxilations  provide  for 
five  days  notice  before  contractors  are 
given  CBI.  Such  notice  had  not 
previously  been  given  respect  to  LAI; 
this  notice  is  intended  to  correct  that 
error. 

LAI  is  required  by  contract  to  protect 
confidential  information.  When  LAI's 
need  for  the  documents  is  completed, 
LAI  will  return  them  to  EPA. 


Dated:  May  18. 1993. 
Sally  anna  Harpar, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Management. 
(FR  Doc.  93-12368  Fiied  5-24-93;  8:45  am] 
MLUNOOOMi 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3907-€M] 

Georgis;  Amendment  to  Notice  of  an 
Emergency  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Georgia, 
(FEMA-3097-EM),  dated  March  15, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  May  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency'  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  V4F0RMATI0N:  The  notice 
of  an  emergency  declaration  for  the 
State  of  Georgia  dated  March  15. 1993, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  event  declared  an 
emergency  by  the  President  in  his 
declaration  of  March  15, 1993: 

Assistance  is  authorized  for  debris  removal 
and  emergency  protective  measures  in  the 
counties  of:  Butts,  Candler,  Dodge,  Jeff  Davis, 
and  Pierce. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
|FR  Doc  93-12330  Filed  5-24-93;  8:45  am] 
BNJJNO  COOC  Snt-QO-M 


[FEMA-M1-OR] 

Oklahoma;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oklahoma,  (FEMA-991-DR).  dated  May 
12, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  May  14, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Pro^fams.  Federal 


Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  MFORMATKM:  The  notice 
of  a  major  disaster  for  the  State  of 
Oldahoma  dated  May  12, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  bis 
declaration  of  May  12, 1993: 

The  counties  of  Bryan,  Canadian,  Carter, 
Cleveland,  Grady,  Kay,  Pottawatomie,  Tulsa, 
and  Washington  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Richard  W.  KriBB. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support 
(FR  Doc.  93-12329  FUed  5-24-93;  8:45  am] 
BiujNQ  COM  sria-oa-H 


Offer  To  Assist  Insurers  In 
Underwriting  Flood  Insurance  UaIng 
the  Standard  Rood  Insurance  Policy 

AGENCY:  Federal  Insiuance 
Administration,  FEMA. 

ACTKW:  Notice. 

SUMMARY:  The  Federal  Insurance 
Administration  is  publishing  in  this 
notice  the  Financial  Assistance/Subsidy 
Arrangement  for  1993-1994  governing 
the  duties  and  obligations  of  insurers 
participating  in  the  Write  Your  Own 
Program  (WYO)  of  tiie  National  Flood 
Insurance  Program  (NFIP).  The 
Financial  Assistance/Subsidy 
Arrangement  sets  forth  the 
responsibilities  of  the  Government  to 
provide  financial  and  technical 
assistance  to  the  insurers.  It  is  verbatim 
with  what  is  set  out  as  appendix  A  to 
44  CFR  part  62  and  is  republished  for 
information  and  convenience. 

This  notice  relates  to  the  final  rule 
which  was  published  in  the  Federal 
Register  regarding  changes  in  the 
National  Flood  Insurance  Program's 
regulations  dealing  with  the  issuance  of 
flood  insurance  policies  and  the 
adjustment  of  claims  and  the 
establishment  of  a  program  of  assistance 
to  private  sector  property  insurance 
companies  in  underwriting  flood 
insiirance  using  the  Standard  Flood 
Insurance  Policy.  In  1985,  a  copy  of  the 
offer  to  participate  in  the  Arrangement 
was  incorporated  in  a  final  rule  and, 
this  year,  as  in  the  years  since,  a  copy 
of  the  offier  is  being  published  as  a 
Notice. 

DATES:  The  offer  is  effective  May  25, 
1993.  The  Financial  Assistance/Subsidy 
Arrangement  is  effective  with  respect  to 
flood  insurance  policies  written  under 
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the  Arrangement  with  an  effective  date 
of  October  1, 1993,  and  later. 

tUPPLaiCNTARY  MFORMATION:  By  way  of 
background,  the  Federal  Insurance 
Administration  (FLA),  working  with 
insurance  company  executives,  FEMA's 
Office  of  Financial  Management  and 
FEMA's  Office  of  the  Inspector  General, 
addressed  the  operating  and  financial 
control  procedures  for  the  Write  Your 
Own  Program.  The  Statistical  Plan  (now 
the  Transaction  Record  Reporting  and 
Processing  Plan),  Accoimting 
Procedures,  and  the  Financial  Control 
Plan  were  specifically  referenced  in  the 
final  rule,  as  amended,  and,  in  addition, 
procedural  manuals  have  been  issued  by 
the  FLA  in  aid  of  implementation  by  the 
WYO  companies  of  the  procedures 
published  in  the  final  rule,  as  amended, 
such  as  the  Flood  Insurance  Manual, 
Flood  Insurance  Adjuster's  Manual,  and 
FEMA  Letter  of  Credit  Procedures,  all  of 
which  comprise  the  operating 
framework  for  the  \yYO  Program. 
The  purposes  of  this  Notice  are: 
i    (1)  To  offer,  pubUcly,  financial 
assistance  to  protect  against 
underwriting  losses  resulting  bom 
floods  on  Standard  Flood  Insurance 
PoUcies  written  by  private  sector 
insurers; 

(2)  To  provide  a  method  by  which  the 
offer  may  be  accepted;  and 

(3)  To  provide  notice  of  the  duties  and 
obligations  under  the  Financial 
Assistance/Subsidy  Arrangement  for  the 
Arrangement  year  1993-94. 

Method  of  Acceptance  of  Offer 

1.  Acceptance  of  this  offer  shall  be  by 
telegraphed  or  mailed  notice  of 
acceptance  or  signed  Arrangement  to 
the  Administrator  prior  to  midnight 
EDT  September  30, 1993. 
I    2.  The  telegraphed  or  mailed  notice  of 
Acceptance  to  the  Administrator  must  be 
authorized  by  an  official  of  the 
insurance  company  who  has  the 
authority  to  enter  into  such 
arrangements. 

3.  A  duly  signed  original  copy  of  the 
Notice  of  Acceptance  must  be  on  file 
with  the  Administrator  by  November  16, 
1993. 

4.  If  1.,  2.,  or  3.  above  are  not  satisfied, 
the  acceptance  will  be  considered  by  the 
Administrator  as  conditional  and  the 
commitment  of  NFIP  resources  to  fulfill 
the  "Undertaking  of  the  Government" 
under  Article  IV  of  the  Arrangement 
will  take  a  lower  priority  than  those 
needed  to  fulfill  the  requirement  of  the 
other  participating  insurance 
companies. 

5.  Send  all  acceptances  of  this  offer  to: 
Federal  Emergency  Management 
Agency.  Attn:  Federal  Insurance 


Administrator,  WYO  Program. 
Washington.  DC  20472. 

Offer  To  Provide  Financial  Asaistanca 

Pursuant  to  the  provisions  of  the 
National  Flood  Insurance  Act  of  1968, 
as  amended,  42  U.S.Q  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  43 
FR  41943, 3  CFR.  1978  Comp..  p.  329. 
and  Executive  Order  12127  of  March  31. 
1979, 44  FR  19367,  3  CFR,  1979  Comp., 
p.  376,  Federal  Emergency  Management 
Agency,  subject  to  all  regulations 
promulgated  thereunder,  including  the 
final  rule  published  at  53  FR  15208, 
April  28, 1988,  and  to  the  duties, 
obligations  and  rights  set  forth  in  the 
Financial  Assistance/Subsidy 
Arrangement  as  printed  below,  the 
Federal  Insurance  Administrator,  herein 
the  "Administrator."  offers  to  enter  into 
the  Financial  Assistance/Subsidy 
Arrangement  with  any  individual 
private  sector  property  insurance 
company.  This  offer  is  effective  only  in 
a  State  in  which  such  private  sector 
insurance  company  is  licensed  to 
engage  in  the  business  of  property 
insurance. 

Federal  Emergency  Management 
Agency,  Federal  Insurance 
Administration,  Financial  Assistance/ 
Subsidy  Arrangement 

Purpose:  To  assist  the  company  in 
underwriting  flood  insurance  using  the 
Standard  Flood  Insurance  Policy. 

Accounting  Data:  Pursuant  to  Section 
1310  of  the  Act,  a  Letter  of  Credit  shall 
be  issued  for  payment  as  provided  for 
herein  fit)m  the  National  Flood 
Insurance  Fund. 

Effective  Date:  October  1, 1993. 

Issued  By:  Federal  Emergency 
Management  Agency.  Federal  Insurance 
Administration,  Washington,  DC  20472. 

Article  I— Findings.  Purpose,  and  Authority 

Whereas,  the  Congress  in  its  "Finding  and 
Declaration  of  Purpose"  in  the  National 
Flood  Insurance  Act  of  1968,  as  amended, 
("the  Act")  recognized  the  benefit  of  having 
the  National  Flood  Insurance  Program  (the 
Program)  "carried  out  to  the  irmYinrmm  extent 
practicable  by  the  private  insurance 
industry";  and 

Whereas,  the  Federal  Insurance 
Administration  (FIA)  recognizes  this 
Arrangement  as  coming  under  the  provisions 
of  Section  1345  of  the  Act;  and 

Whereas,  the  goal  of  the  FIA  is  to  develop 
a  program  with  the  insurance  Industry 
where,  over  time,  some  risk-bearing  role  for 
the  industry  will  evolve  as  intended  by  the 
Confess  (Section  1304  of  the  Act);  and 

Whereas,  the  Program,  as  presently 
constituted  and  implemented,  is  subsidized, 
and  the  insiuer  (hereinafter  the  "Company") 
under  this  Arrangement  shall  charge  rates 
established  by  the  FIA;  and 

Whereas,  this  Arrangement  will  subsidize 
all  flood  policy  losses  by  the  Company;  and 


Whereas,  this  Financial  Assistance/ 
Subsidy  Arrangement  has  been  developed  to 
Involve  individual  Companies  m  the 
Program,  the  initial  step  of  which  is  to 
explore  ways  in  which  any  interested  insurer 
may  be  able  to  write  flood  Insurance  under 
Its  own  name;  and 

Whereas,  one  of  the  primary  objectives  of 
the  Program  is  to  provide  coverage  to  the 
maximum  number  of  structures  at  risk  and 
because  the  insiirance  Industry  has  marketing 
access  through  its  existing  faciliUes  not 
direcdy  available  to  the  FLA,  It  has  been 
concluded  that  coverage  wiil  be  extended  to 
those  who  would  not  otherwise  be  Insured 
imder  the  Program;  and 

Whereas,  flood  insurance  policies  issued 
subject  to  this  Arrangement  ^hall  be  only  that 
insurance  written  by  the  Company  in  its  own 
name  pursuant  to  the  Act.  and 

Whereas,  over  time,  the  Program  is 
designed  to  increase  industry  participation, 
and,  accordingly,  reduce  or  eliminate 
Government  as  the  principal  vehicle  for 
delivering  flood  insurance  to  the  public:  and 

Whereas,  the  direct  beneficiaries  of  this 
Arrangement  will  tw  those  Company 
policyholders  and  applicants  for  flood 
insurance  who  otherwise  would  not  be 
covered  against  the  (>eril  of  flood. 

Now,  therefore,  the  parties  hereto  mutually 
undertake  the  following: 

Article  B — Undertakings  of  the  Company 

A.  In  order  to  l>e  eligible  for  assistance 
under  this  Arrangement  the  Company  shall 
be  responsible  for 

1.0  Policy  Administration,  including 

1.1  Community  Eligib' lily  Rating  Criteria 

1.2  Policyholder  Eligibility  Determination 

1.3  Policy  Issuance 

1.4  Policy  Endorsements 

1.5  Policy  Cancellations 

1.6  Policy  Corresprandence 

1.7  Payment  of  Agents  Commissions 
The  receipt,  recording,  control,  timely 

deposit  and  disbursement  of  funds  in 
connection  with  all  the  forf<?oing,  and 
correspondence  relating  to  ih?  above  in 
accortiance  with  the  Financial  Control  Plan 
requirements. 

2.0    Qaims  processing  in  accordance  with 
general  Company  standards  and  the 
Financial  Control  Plan.  The  Write  Your  Own 
Qaims  Manual,  the  Federal  Emergency 
Management  Agency  Adjuster  Manual,  the 
FIA  National  Flood  Insurance  Program  Policy 
Issuance  Handbook,  the  Write  Your  Own 
Operational  Overview,  and  other 
instructional  material  also  provide  guidance 
to  the  Company. 

3.0  Reports. 

3.1  Monthly  Financial  Reporting  and 
Statistical  Transaction  Reporting  shall  be  in 
accordance  with  the  requirements  of  National 
Flood  Insurance  Program  Transaction  Record 
Reporting  and  Processing  Plan  for  the  Write 
Your  Own  (WYO)  Program  and  the  Financial 
Control  Plan  for  business  wrritten  under  the 
WYO  Program.  These  data  shall  be  validated/ 
edited/audited  In  detail  and  shall  t>e 
compared  and  balanced  against  Company 
financial  reports. 

3.2  Monthly  financial  reporting  shall  be 
prepared  in  accordance  with  the  WYO 
Accounting  Procedures. 
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3.3    The  Compaay  (hall  establish  a 
program  of  self  audit  accept^l*  to  the  PIA 
or  comply  with  the  self  audit  program 
contained  In  the  Financial  Control  Plan  for 
business  written  under  the  WYO  Program. 
The  Company  shall  report  the  results  of  this 
self-audit  to  the  FIA  annually. 

B.  The  Company  shall  use  the  following 
time  standards  of  performance  as  a  guide: 

1 .0  Application  Processing— 1 5  days 
(Not*:  If  the  policy  cannot  be  mailed  due  to 
insufficient  or  enrooeous  information  or 
insufficient  funds,  a  request  for  correction  or 
added  monies  shall  be  mailed  %«rithin  10 
days): 

1.1  Renewal  Processing — 7  daiys; 

1.2  Endorsement  Processing— 7  days; 

1.3  Cancellation  Procassins—lS  dayr, 

1.4  Correspondence,  Simple  and/or 
Status  Inquiries — 7  days; 

1.5  Correspondence,  Complex  Inquiries — 
20da]rs; 

1 .6  Supply,  Materials,  and  Manual 
Requests — 7  days; 

1.7  Claims  Draft  Processing — 7  days  from 
completion  of  file  examination: 

1.8  Uaims  Adjustment — 4 S  days  average 
from  receipt  of  Notice  of  Loss  (or 
equivalent)  through  completion  of 
examination. 

1.9  For  the  elements  of  work  enumerated 
above,  the  elapsed  time  shown  is  from 
date  of  receipt  through  date  of  mail  out. 
Days  means  working,  not  calendar  days. 

In  addition  to  'he  standards  for  timely 
performance  set  forth  above,  all  functions 
performed  by  the  Company  shall  be  in 
accordance  with  the  highest  reasonably 
attainable  quality  standards  generally 
utilised  in  the  insurance  and  data  processing 
industries. 

These  standards  are  for  guidance.  Although 
no  immediate  remedy  for  &ilure  to  meet 
them  is  provided  under  this  Arrangement, 
nevertheless,  performance  under  these 
standards  can  be  a  foctor  considered  by  the 
Federal  Insurance  Administrator  (the 
Administrator)  in  determining  the  continuing 
participation  of  the  Company  in  the  Program 
or  other  action,  e.g.,  limiting  the  Company's 
authority  to  write  new  business. 

C  The  Company  shall  coordinate  activities 
and  provide  information  to  the  FIA  or  its 
designee  on  those  occasions  when  a  Flood 
Insurance  Catastrophe  Office  is  established. 

D.  Policy  lssuant». 

1.0    The  flood  Insiuance  subject  to  this 
Arrangement  shall  be  only  that  insurance 
written  by  the  Company  in  its  own  name 
pursuant  to  the  Act 

2.0    The  Company  shall  Issue  policies 
under  the  regulations  prescribed  by  the 
Administrator  in  accordance  vrith  the  Act: 

3.0    All  such  policies  of  insurance  shall 
conform  to  the  regulations  prescribed  by  the 
Administrator  punuant  to  the  Act,  and  be 
issued  on  a  form  approved  by  the 
Administrator, 

4.0    All  policies  shall  be  issued  in 
consideration  of  such  premiunu  and  upon 
such  terms  and  conditions  and  in  such  States 
or  areas  or  subdivisions  thereof  is  may  be 
designated  by  the  Administrator  and  only 
where  the  Company  is  licensed  by  State  law 
to  engage  in  the  property  insurance  business: 

5.0    The  Administrator  may  require  the 
Company  to  immediately  diacontinue  Issuing 


policies  sub(ect  to  this  ArtangBixMnt  In  the 
event  Congressional  autborissbon  or 
appropriation  for  the  Natitmal  Flood 
Insurance  Program  is  withdrawn. 

E.  Tha  Company  shall  aetaUiah  a  bank 
account  separate  and  apart  from  all  other 
Company  accounts,  at  a  bank  of  its  choosing 
for  the  collection,  retention  and 
disbursement  of  funds  relating  to  its 
obligation  under  this  Airansement,  less  the 
Company's  expenses  as  set  nnth  In  Article 
III,  and  the  operation  of  the  Letter  of  Credit 
established  pursuant  to  Article  IV.  All  funds 
not  required  to  meet  current  expenditures 
shall  be  remitted  to  the  United  States 
Treasury,  in  accordance  %vith  the  provisions 
of  the  WYO  Accounting  Procedures  Manual. 

F.  The  Company  shall  Investigate,  adjust, 
settle  and  defend  all  claims  or  losses  arising 
from  policies  issued  imder  this  Arrangement 
Payment  of  flood  insurance  dainu  by  the 
Company  shall  be  binding  upon  the  FIA. 

G.  The  Company  may  market  flood 
insurance  policies  in  any  manner  consistent 
with  its  customary  method  of  opwraUon, 
provided  that  there  is  adherence  to  Program 
statutes,  regulations  and  explicit  guidelines, 
e.g.,  for  the  Mortgage  Portfolio  Protection 
Program. 

Article  ID— Loss  Costs.  Expenses,  Expense 
Reimbursement,  and  Premium  Refunds 

A.  The  Company  shall  be  liable  for 
operating,  administrative  and  production 
expenses,  including  any  taxes,  dividends, 
agent's  commissions  or  any  board,  exchange 
or  bureau  assessments,  or  any  other  expense 
of  whatever  natiuv  incurred  by  the  Company 
in  the  performance  of  its  obligations  under 
this  Arrangement 

B.  The  Company  shall  be  entitled  to 
withhold  as  operating  and  administrative 
expenses,  other  than  agents  or  broken 
conunissions,  an  amount  from  the  Company's 
written  premium  on  the  policies  covered  by 
this  Arrangement  in  reimbursement  of  all  of 
the  Company's  marketing,  operating  and 
administrative  expenses,  except  far  allocated 
and  unallocated  loss  adjustment  expenses 
described  in  C  of  this  Article,  which  amount 
shall  equal  the  average  of  industry  expense 
ratio*  for  "Other  Acq."  "Gen.  Exp."  and 
'Taxes"  as  published  in  the  latest  available 
(as  of  March  IS  of  the  prior  Arrangement 
year]  "Best's"  Aggregates  and  Averages 
Property  Casualty,  Industry  Underwriting — 
by  Lines  for  Fire,  Allied  Lines,  Farmownen 
Multiple  Peril,  Homeownen  Multiple  Peril, 
and  Commercial  Multiple  Peril  combined 
(weighted  average  using  premiums  earned  as 
weights)  calculated  and  promulgated  by  the 
Administrator.  Premium  income  net  of 
reimbursement  (net  premium  income)  shall 
be  deposited  in  a  special  account  for  the 
payment  of  losses  and  loss  adjustment 
expenses  (see  Article  II,  Section  E). 

The  Company  shall  be  entiUed  to  15%  of 
the  Company's  written  premium  on  the 
policies  covered  by  this  Arrangement  as  the 
commission  allowance  to  meet  commissions 
and/or  salaries  of  their  insurance  agents, 
brokers,  or  other  entities  producing  qualified 
flood  insurance  applications  and  other 
related  expenses. 

The  Company,  with  the  consent  of  the 
Administrator  as  to  tanns  and  costs,  shall  be 


entitled  to  utilise  the  sarvtcea  of  •  national 
rating  organisaticm,  Uoanaad  under  stats  law, 
to  assist  the  FIA  in  undertaking  and  carrying 
out  such  studies  and  investigations  on  a 
community  or  individual  risk  basis,  and  in 
determining  more  eqidtable  and  accurate 
estimates  of  flood  Insurance  risk  premium 
rates  u  authorized  under  the  National  Flood 
Insurance  Act  of  1968,  as  amended.  The 
Company  shall  be  reimbursed  in  accordance 
with  the  provisions  of  the  WYO  Accounting 
Procedures  Manual  for  the  charges  or  fees  for 
such  services. 

C  Loss  Adjiistment  Expenses  shall  be 
reimbursed  as  follows: 

1.  Unallocated  loss  adjustment  shall  be  an 
expense  reimbursement  of  3.3%  of  the 
incurred  loss  (except  that  it  does  not  include 
"incurred  but  not  reported"). 

2.  Allocated  loss  aidjustment  expense  shall 
be  reimbursed  to  the  Company  pursuant  to 
Exhibit  A,  entitled  "Fee  Schedule." 

3.  Special  allocated  loss  expenses  shall  be 
reimbureed  to  the  Company  for  only  thoee 
expenses  the  Company  has  obtained  prior 
approval  of  the  Administrator  to  incur. 

D.l.  Loss  payments  under  policies  of  flood 
Insurance  shall  be  made  by  the  Company 
from  funds  retained  in  \ke  bank  account 
established  under  Article  II,  Section  E  and, 
if  such  funds  are  depleted,  from  funds 
derived  by  drawing  against  the  Letter  of 
Credit  established  pursuant  to  Article  IV. 

2.  Loss  payments  will  include  payments  as 
a  result  of  awards  or  judgments  fbr  damages 
arising  under  the  scope  of  this  Arrangement 
policies  of  flood  insurance  issued  pursuant  to 
this  Arrangement,  and  the  claims  processing 
standards  and  guides  set  forth  at  Article  11, 
Section  A,  2.0  of  this  Arrangement  Prompt 
notice  of  any  claim  for  damages  as  to  claims 
processing  or  other  matters  arising  outside 
the  scope  of  this  section  (D)(2)  shall  be  sent 
to  the  Assistant  Administrator  of  the  FLA'a 
Office  of  Insurance  Policy  Analysis  and 
Technical  Services  (OIPATS),  along  with  a 
copy  of  any  material  pertinent  to  the  claim 
for  damages  arising  outside  of  the  scope  of 
the  matters  set  forth  in  this  section  P)(2). 

Following  receipt  of  notice  of  such  claim, 
the  General  Counsel  (OGC),  FEMA,  shall 
review  the  cause  and  nuke  a 
recommendation  to  FIA  as  to  whether  the 
claim  is  grounded  in  actions  by  the  Company 
which  are  significantly  outside  the 
provisions  of  this  section  (D)(2).  After 
reviewing  the  General  Counsel's 
recommendation,  the  Administrator  will 
make  his  decision  and  the  Ccmipany  will  be 
notified,  in  writing,  nvithin  thirty  (30)  days  of 
the  General  Counsel's  recommendation,  if  the 
decision  is  that  any  award  or  judgment  for 
damages  arising  out  of  such  actions  will  not 
be  recognized  under  Article  III  of  this 
Arrangement  as  a  reimbursable  loss  cost, 
expense  or  expense  reimbursement  In  the 
event  that  the  Company  wrishas  to  petition  for 
reconsideration  of  the  notification  that  it  will 
not  be  reimbursed  for  the  award  or  judgment 
made  under  the  above  dnnmistances,  it  may 
do  so  by  mailing,  within  thirty  days  of  the 
notice  declining  to  recognise  any  such  award 
or  judgment  as  reimbursable  under  Article 
III,  a  written  petition  to  the  Chairman  of  the 
WYO  Standards  Committae  established 
under  the  Financial  Control  Plan.  The  WYO 
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Staodards  Committee  vrill.  then,  consider  the 
petitioo  et  its  next  regularly  acfaeduled 
meeting  or  at  a  special  meeting  called  for  that 
purpose  by  the  Chairman  and  issue  a  written 
recommenidation  to  the  Administrator, 
within  thirty  days  of  the  meeting.  The 
Administrator's  final  determination  will  be 
made,  in  writing,  to  the  Company  within 
thirty  days  of  the  recommendation  made  by 
the  WYO  Standards  Committee. 

E,  Premium  refunds  to  applicants  and 
policyholders  required  pursuant  to  rules 
contained  in  the  National  Flood  Infurance 
Program  (NFIP)  "Flood  Insurance  Kianual" 
shall  be  made  by  the  Company  from  funds 
retained  in  the  bank  account  established 
under  Article  II,  Section  E  and.  if  sxich  hmds 
are  depleted,  from  funds  derived  by  drawing 
against  the  Letter  of  Credit  established 
pursuant  to  Article  IV. 

Aiticla  IV— Undertakings  of  the  Ccvwmneat 

A.  Letterfs)  of  Credit  shall  be  established 
by  the  Federal  Emergency  Management 
Agency  (FEMA)  against  which  the  Company 
may  withdraw  funids  daily,  if  needed, 
pursuant  to  prescribed  procedures  as 
implemented  by  FEMA.  The  amounts  of  the 
authorizations  will  be  increased  as  necessary 
to  meet  the  obligations  of  the  Company  imder 
Article  III.  Sections  (C),  (D),  and  (£).  Request 
for  funds  shall  be  made  only  when  net 
premium  income  has  been  depleted.  The 
timing  and  amount  of  cash  advancr>8  shall  be 
as  close  as  is  administratively  feasible  to  the 
actual  disbursements  by  the  recipient 
organization  for  ellowabie  Letter  of  Credit 
expenses. 

Request  for  payment  on  Lettos  of  Credit 
shall  not  ordinarily  be  drawn  more 
frequently  than  daily  nor  in  amounts  less 
than  $5,000,  and  in  no  case  more  than 
$5,000,000  unless  so  stated  on  the  Letter  of 
Credit  This  Letter  of  Credit  may  bo  drawn  by 
the  Company  for  any  of  the  follo%viag 
reasons: 

1.  Payment  of  claim  as  described  in  Article 
m,  Section  O;  and 

2.  Refunds  to  applicants  and  policyholders 
for  insurance  premium  overpayment,  or  if  the 
application  for  insurance  is  rejected  or  when 
cancellation  or  endorsement  of  a  policy 
resultf  is  a  premium  refund  as  described  in 
Article  m.  Section  E;  and 

3.  Allocated  and  unallocated  Loss 
Adittstment  Expenses  as  described  in  Article 
m,  Section  C 

B.  The  FIA  shall  provide  technical 
assistance  to  the  Qunpeny  as  foUows: 

1.  The  FIA's  policy  and  history  concerning 
underwriting  and  claims  handling. 

2.  A  mechanism  to  assist  in  clarification  of 
coverage  and  claims  questions. 

3.  Other  assistance  as  needed. 

Ardde  V—Commeacement  and  Tenaination 

A.  Upon  signature  of  authorixed  ftfR«-i^lf 
for  both  the  Company  and  the  FIA,  this 
Arrangement  shall  be  eSoctive  for  the  period 
October  1  through  September  30.  The  FIA 
shall  provide  flnii>nri^|  assistaixce  only  for 
policy  applications  and  endorsements 
accepted  by  the  Company  during  this  period 
pursuant  to  die  Pmgnm't  effsctive  date, 
underwriting  and  eligibility  rules. 

B.  Bv  )une  1.  ofaKfa  ywr,  tib*  FIA  shall 
pubUsh  te  tb«  Mtaral  Bagialar  and  make 


available  to  the  Company  the  terms  for  the 
re-subscriptioo  of  this  Financial  Assistance/ 
Subsidy  Arrangement  In  the  event  the 
Company  chooses  not  to  re-subscrlba,  it  shall 
notify  the  FIA  to  that  efbct  by  the  following 
July  1. 

C  In  the  event  the  Company  elects  not  to 
participate  in  the  Program  in  any  subseq^iant 
fiscal  year,  or  the  FIA  chooses  not  to  renew 
the  Company's  participation,  the  FIA,  at  Its 
option,  may  require  (1)  the  continued 
performance  of  this  entire  Arrangement  for 
one  (1)  year  following  the  effective  expiration 
date  only  for  those  policies  issued  during  the 
original  term  of  this  Arrangement,  or  any 
renewal  thereof,  or  (2)  the  transiar  to  the  FIA 
of: 

a.  All  data  recaivod,  produced  and 
maintained  through  the  life  of  the  Company's 
participation  in  this  Program,  including 
certain  data,  as  determined  by  FLA,  in  a 
standard  format  and  medium:  and 

b.  A  plan  far  the  orderly  transfiar  to  the  FIA 
of  any  continuing  responsibilities  in 
administering  the  policies  issued  by  the 
Company  under  the  Program  including 
provisions  for  coordination  assistance;  and 

c  Ail  claims  and  policy  files,  including 
those  pertaining  to  receipts  and 
disbursements  which  have  occurred  during 
the  life  of  each  policy.  In  the  event  of  a 
transfiar  of  the  services  provided,  the 
Company  shall  provide  the  FIA  with  a  report 
showing,  on  a  policy  basis,  any  amounts  due 
from  or  payable  to  insureds,  agents,  broken, 
and  others  as  of  the  transition  date. 

D.  Financial  assistance  undOT  this 
Arrangement  may  be  cancelled  by  the  FIA  In 
its  entirety  upon  30  days  written  notice  to  the 
Company  by  certified  mail  stating  one  of  the 
following  reasons  for  such  cancellation:  (1) 
Fraud  or  misrepresentation  by  the  Company 
subsequent  to  the  inception  oir  the  contract, 
or  (2)  non  payment  to  the  FIA  of  any  amount 
due  the  FIA.  Under  these  very  specific 
conditions,  the  FIA  may  require  the  transfer 
of  data  as  shown  in  Secdon  C  above.  If 
transfer  is  required,  the  unearned  expenses 
retained  by  the  Company  shall  be  remitted  to 
the  FIA. 

B.  In  the  event  the  Act  is  amended,  or 
repealed,  or  expires,  or  if  the  PIA  Is 
otherwise  without  authority  to  continue  the 
Program,  finanrial  assistance  under  this 
Arrangement  may  be  cancelled  for  any  new 
or  renewal  business,  but  the  Arrangement 
shall  continue  for  policies  in  kace  which 
shall  be  allowed  to  nm  their  tatm  under  the 
Arrangement 

F.  In  the  event  that  the  Company  Is  unable 
to,  or  otherwise  f»ih  to,  carry  out  its 
obligations  under  this  Arrangement  by  reason 
of  any  order  or  directive  duly  issued  by  the 
Department  of  Insurance  of  any  Jurisdiction 
to  which  the  Company  is  sut^ect,  the 
Company  agrees  to  transfar,  and  the 
Government  «rill  accept,  any  and  all  WYO 
policies  issued  by  the  Company  and  in  force 
as  of  the  date  of  such  inability  or  failure  to 
perform.  In  such  event  the  Government  will 
assume  all  obligations  and  liabilities  owed  to 
policyholders  under  such  policies  arising 
before  and  alter  the  data  ot  transfer  and  the 
Company  will  immedialeiy  transfer  to  the 
Government  all  funds  in  its  posseiiion  with 
respect  to  all  such  policies  tran^rred  and 


the  unearned  portion  of  the  Company 
expenses  for  operating,  administrative  and 
loss  adjustment  on  all  such  polidas. 

Article  VI— Information  and  Annual 
Statements 

The  Company  shall  fiimish  to  the  FIA  such 

simunaries  and  analyses  of  InJdcmation  In  its 
records  as  may  be  necessary  to  carry  out  the 
purposes  of  the  National  Flood  Insurance  Act 
of  1968,  as  amended,  in  such  form  as  the  FIA, 
in  cooperation  with  the  ComjMny,  shall 
prescrib&  The  Company  shall  be  a  property/ 
casualty  insurer  domiciled  in  a  State  or 
territory  of  the  United  Sutes.  Upon  request, 
the  Company  shall  file  with  the  FIA  a  true 
and  correct  copy  of  the  Company's  Fire  and 
Casualty  Annual  Statement,  and  Insurance 
Expense  Exhibit  or  amendments  thereof,  as 
filed  with  the  State  Insurance  Authority  of 
the  Company's  domiciliary  State. 

Article  VO — Cash  Management  and 
Accounting 

A.  The  FEMA  shall  make  available  to  the 
Company  during  the  entira  term  of  this 
Arrangement  and  any  continuation  period 
required  by  FL\  pursuant  to  Article  V, 
Section  Q,  the  Letter  of  Credit  provided  for 
in  Article  IV  drawn  on  a  repository  bank 
within  the  Federal  Reserve  System  upon 
which  the  Company  may  draw  for 
reimbursement  of  its  expenses  as  set  forth  In 
Article  IV  which  exceed  net  written 
premiums  collected  by  the  Company  frtim 
the  effective  date  of  this  Arrangement  or 
continuation  period  to  the  date  of  the  draw. 

B.  The  Company  shall  remit  all  funds  not 
required  to  meet  current  expenditures  to  the 
United  States  Treasury,  in  accordance  with 
the  provisions  of  the  WYO  Accounting 
Procedures  Manual. 

C  In  the  event  the  Company  elects  not  to 
(Mirticipate  in  the  Program  in  any  subsequent 
fiscal  year,  the  Company  and  FIA  shall  make 
a  provisional  settlement  of  all  amounts  due 
or  owing  within  three  months  of  the 
termiiution  of  this  Arrangement  This 
sottlement  shall  include  net  premiums 
collected,  funds  drawn  on  this  Letter  of 
Credit,  and  reserves  for  outstanding  claims. 
The  Company  and  FIA  agree  to  make  a  final 
settlement  of  accounts  for  all  obligations 
arising  from  this  Arrangement  within  IS 
months  of  its  expiration  or  termination, 
except  for  contingent  liabilities  which  shall 
be  listed  by  the  Company.  At  the  time  of  final 
settlement,  the  balance,  if  any,  due  the  FIA 
or  the  Company  shall  be  mnitted  by  the 
other  immediately  and  the  operating  year 
under  this  Arrangement  shall  be  dosed. 

Article  VJU— Arbitration 

A.  If  any  misunderstanding  or  dispute 
arises  between  the  Company  and  the  FIA 
with  reference  to  any  fectual  issue  under  any 
provisions  of  this  Arrangement  or  with 
respect  to  the  FIA's  non-renewal  of  the 
Company's  participatian,  other  than  as  to 
legal  liability  under  or  interpratatioa  of  the 
standard  fiood  insurance  poUcy,  such 
misimderstanding  or  dispiute  may  be 
submitted  to  arbtestioo  far  a  determinatloa 
which  shall  be  binding  upon  approval  by  the 
PIA.  The  Company  and  the  FIA  may  ^rae  oa 
and  appoint  an  arbitrator  who  shall 
Investigate  the  subject  of  the 
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misunderstanding  or  dispute  and  make  a 
determinatioa  If  the  Company  and  the  FIA 
cannot  agree  on  the  appointment  of  an 
arbitrator,  then  two  arbitrator!  shall  be 
appointed,  one  to  be  chosen  by  the  Ckimpany 
and  one  by  the  FIA. 

The  two  arbitrators  so  chosen,  if  they  are 
unable  to  reach  an  agreement,  shall  select  a 
third  arbitrator  who  shall  act  as  umpire,  and 
such  umpire's  determination  shall  become 
final  only  upon  approval  by  the  FIA. 

The  Company  and  the  FIA  shall  bear  in 
equal  shares  ail  expenses  of  the  arbitration. 
Findings,  proposed  awards,  and 
determinations  resulting  firom  arbitration 
proceedings  carried  out  under  this  section, 
upon  objection  by  FIA  or  the  Company,  shall 
be  inadmissible  as  evidence  in  any 
subsequent  proceedings  in  any  court  of 
competent  jurisdiction. 

This  Article  shall  indefinitely  succeed  the 
term  of  this  Arrangement. 

Article  DC— Errors  and  Omissions 

The  parties  shall  not  be  liable  to  each  other 
for  dainagss  caused  by  ordinary  negligence 
arising  out  of  any  transaction  or  other 
performance  under  this  Arrangement,  nor  for 
any  inadvertent  delay,  error,  or  omission 
made  in  connection  with  any  transaction 
under  this  Arrangement,  provided  that  such 
delay,  error,  or  omission  is  rectified  by  the 
responsible  party  as  soon  as  possible  after 
discovery. 

Howrever,  in  the  event  that  the  Company 
has  made  a  claim  payment  to  an  insured 
without  including  a  mortgagee  (or  trustee]  of 
which  the  Company  had  actual  notice  prior 
to  making  payment,  and  subsequently 
determines  that  the  mortgagee  (or  trustee)  is 
also  entitled  to  any  part  of  said  claim 
payment,  any  additional  payment  shall  not 
be  paid  by  the  Company  from  any  portion  of 
the  premium  and  any  funds  derived  from  any 
Federal  Letter  of  Credit  deposited  in  the  bank 
account  described  in  Article  II,  section  E.  In 
addition,  the  Company  agrees  to  hold  the 
Federal  Government  harmless  against  any 
claim  asserted  against  the  Federal 
Government  by  any  such  mortgagee  (or 
trustee),  as  described  in  the  preceding 
sentence,  by  reason  of  any  claim  payment 
made  to  any  insured  under  the  circumstances 
described  above. 

Artide  X— Officials  Not  to  Benefit 

No  Member  or  Delegate  to  Congress,  or 
Resident  Commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  Arrangement,  or  to 
any  benefit  that  may  arise  therefrom;  but  this 
provision  shall  not  be  construed  to  extend  to 
this  Arrangement  if  made  with  a  corporation 
for  its  general  benefit. 

Article  XI— Offset 

At  the  settlement  of  accounts  the  Company 
and  the  FIA  shall  have,  and  may  exercise,  the 
right  to  of&et  any  balance  or  balances, 
whether  on  account  of  premiums, 
commissions,  losses,  loss  adjustment 
expenses,  salvage,  or  otherwise  due  one  party 
to  the  other,  it  successors  or  assigns, 
hereunder  or  under  any  other  Arrangements 
heretofore  or  hereafter  entered  into  between 
the  Company  and  the  FIA.  This  right  of  ofiset 
shall  not  be  affected  or  diminished  because 
of  insolvency  of  the  Company. 


All  debts  or  credits  of  the  same  class, 
whether  liquidated  or  imliquidated,  in  Cavor 
of  or  against  either  party  to  this  Arrangement 
on  the  date  of  entry,  or  any  order  of 
conservation,  receivership,  or  liouidation, 
shall  be  deemed  to  be  mutual  debts  and 
credits  and  shall  be  offset  with  the  balance 
only  to  be  allowed  or  paid.  No  offset  shall  be 
allowed  where  a  conservator,  receiver,  or 
liquidator  has  been  appointed  and  where  an 
obligation  was  purchased  by  or  transferred  to 
a  party  hereunder  to  be  used  as  an  offiset. 
Although  a  claim  on  the  part  of  either  party 
against  the  other  may  be  unliquidated  or 
undetermined  in  amount  on  the  date  of  the 
entry  of  the  order,  such  claim  will  be 
regarded  as  being  in  existence  as  of  the  date 
of  such  order  and  any  credits  or  claims  of  the 
same  class  then  in  existence  and  held  by  the 
other  party  may  be  offset  against  it. 

Article  XII— Equal  Opportunity 

The  Company  shall  not  discriminate 
against  any  applicant  for  insurance  because 
of  race,  color,  religion,  sex.  age,  handicap, 
marital  status,  or  national  origin. 

Article  Xni—Bestriction  on  Other  Flood 
Insurance 

As  a  condition  of  entering  into  this 
Arrangement,  the  Company  agrees  that  in  any 
area  in  which  the  Administrator  authorizes 
the  purchase  of  flood  insurance  pursuant  to 
the  Program,  all  flood  insurance  offered  and 
sold  by  the  Company  to  persons  eligible  to 
buy  pursuant  to  the  Program  for  coverages 
available  under  the  Pro-am  shall  be  written 
pursuant  to  this  Arrangement 

However,  this  restriction  applies  solely  to 
policies  providing  only  flood  insurance.  It 
does  not  apply  to  policies  provided  by  the 
Company  of  which  flood  is  one  of  the  several 
perils  covered,  or  where  the  flood  insurance 
coverage  amount  is  over  and  above  the  limits 
of  liability  available  to  the  insured  under  the 
Program. 

Article  XIV— Access  to  Books  and  Becords 

The  FIA  and  the  Comptroller  General  of 
The  United  States,  or  their  duly  authorized 
representatives,  for  the  purpose  of 
investigation,  audit,  and  examination  shall 
have  access  to  any  books,  documents,  papers 
and  records  of  the  Company  that  are 
periinent  to  this  Arrangement.  The  Company 
shall  keep  records  which  fully  disclose  all 
matters  jjertinent  to  this  Arrangement, 
including  premiums  and  claims  paid  or 
payable  under  policies  issued  pursuant  to 
this  Arrangement  Records  of  accounts  and 
records  relating  to  financial  assistance  shall 
be  retained  and  available  for  three  (3)  years 
after  final  settlement  of  accounts,  and  to 
financial  assistance,  three  (3)  years  after  final 
adjustment  of  such  claims.  The  FIA  shall 
have  access  to  policyholder  and  claim 
records  at  all  times  for  purposes  of  the 
review,  defense,  examination,  adjustment,  or 
investigation  of  any  claim  under  a  flood 
Insurance  policy  subject  to  this  Arrangement. 

Article  XV— Compliance  with  Act  and 
Begalations 

This  Arrangement  and  all  policies  of 
insurance  issued  pursuant  thereto  shall  be 
subject  to  the  provisions  of  the  National 
Flood  Insurance  Act  of  1968,  as  amended,  the 


Flood  Disaster  Protection  Act  of  1973,  as 
amended,  and  Regulations  issued  pursuant 
thereto  and  all  R^ulations  affecting  the  vrork 
that  are  issued  pursuant  thereto,  during  the 
term  hereof. 

Article  XVI—Belationship  Between  the 
Parties  (Federal  Government  and  Company) 
and  the  Insured 

Inasmuch  as  the  Federal  Government  is  a 
guarantor  hereunder,  the  primary 
relationship  between  the  Company  and  the 
Federal  Government  is  one  of  a  fiduciary 
nature,  i.e.,  to  assure  that  any  taxpayer  nmds 
are  accounted  for  and  appropriately 
expended. 

The  Company  is  not  the  agent  of  the 
Federal  Government.  The  Company  is  solely 
responsible  for  its  obligations  to  its  insured 
under  any  flood  policy  issued  pursuant 
hereto. 

In  witness  whereof,  the  parties  hereto  have 
accepted  this  Arrangement  on  this 

dav  of 

,1993. 

Company 
By:  

(Title)    

The  United  States  of  America 

Federal  Emergency  Management  Agency 

By: 

(Title)    

Fee  Schedule 


Range  (by  covered  loss) 

Fee 

Erroneous  Assignment 

$40.00 

Closed  Wthout  Payn»ent 

125  00 

Minimum      for      Upton^lorws 

Claims ; 

800.00 

$0.01  to  $600.00 „.... 

150.00 

$600.01  to  $1,000.00  

175.00 

$1,000.01  to  $2.000.00 

225.00 

$2,000.01  to  $3,500.00 

275.00 

$3,500.01  to  $5,000.00  

350.00 

$5,000.01  to  $7,000.00  

425.00 

$7,000.01  to  $10,000.00  

500.00 

$10,000.01  to  $15,000.00  

550.00 

$15,000.01  to  $26,000.00  

600.00 

$25,000.01  to  $35,000.00  

875.00 

$35,000.01  to  $50,000.00  

750.00 

$50,000.01  to  $100,000.00  

1.000.00 

$100,000.01  to  $150,000.00  

1,300.00 

$150,000.01  to  $200,000.00  

1.600.00 

$200,000.01  to  Kmrts 

2.000.00 

Allocated  fee  schedule  entry  vakie  Is  the 
covered  loss  under  the  policy  based  on  the 
standard  deductibles  ($500  and  $500)  and 
limited  to  the  amount  ol  Irtsurarwe  purchased. 

Notice  of  Acceptance  Form  1993- 
1994;  Federal  Emergency  Management 
Agency;  Federal  Insurance 
Administration;  Financial  Assistance/ 
Subsidy  Arrangement  (Arrangement). 

Whereas,  in  1993,  there  was 
published  a  Notice  of  Offer  by  the 
Federal  Emergency  Management  Agency 
to  enter  into  a  Financial  Assistance/ 
Subsidy  Arrangement  (hereafter  the 
Arrangement). 

Whereas,  the  above  cited 
Arrangement,  as  published  in  and 
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reprinted  from  the  Pederal  Regiatar. 
does  not  provide  sufBdent  space  to  type 
in  the  name  of  the  Comfwny. 

Wberees,  the  Arrangemeot  may 
indude  several  individual  companies 
within  a  Cnnpany  Croup  and  tne 
Arrangement  as  ptri>li8hed  in  and 
repriistad  from  the  Federal  Regktar 
does  not  provide  sufficient  space  to  type 
in  a  list  oif  companies. 

Therefore,  the  parties  hereby  agree 
that  this  Notice  c^  Acceptance  form  is 
incorporated  into  and  is  an  integral  part 
of  the  entire  Arrangement  and  is 
substituted  in  place  of  the  signatiue 
block  contained  in  the  Federal  Register 
under  Article  XVI  of  the  Arrangement. 
The  above  mentioned  Arrangement  is 
effactive  in  the  States  in  which  the 
insurance  companyties)  listed  below  is 
(are)  duly  licensed  to  engage  in  the 
business  of  property  insurance: 


In  witness  whereof,  the  partiefl  hereto  have 
accepted  this  AnBngement  on  this 
.^ day  of 


By: 

Title: . 

The  United  States  of  America 

Federal  Emergency  Management  Agency 

By: 

Title:  Pederal  Insafence  Administrator 

Dated:  May  14. 1993. 
FrsKis  V.  Railly, 

Deputy  Administmtor,  Pederal  Insurance 
Aamiaistratiott. 

[FR  Doc  93-1 2333  Filed  5-24-93;  8;45  am| 

BHUNQ  oooc  ns-os-r 


FEDERAL  MARITIME  COMMISSION 

AaiMnfMnt(e)  Filed:  A«la  North 
AuMdca  Eaetbound  Rate  Agreement, 
•laL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
foUowing  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Intflcested  parties  may  inspect  and 
obtain  a  copy  of  eech  agreement  at  the 
Wariiington,  DC  OfBce  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor, 
faxterested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
whidi  this  notice  ^>pears.  The 
requliements  far  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
riiould  consult  this  section  before 


communicating  with  the  nrwnnitfalon 
regarding  a  pending  agreemenL 

Agreement  No.:  202-010776-084. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement 

Parties: 

American  Presldant  linea,  Ltd. 
Hapaq-Uoyd  AG 
Kawasaki  Kisen  Kaisha.  Ltd. 
A.P.  MoUer-Maersk  Line 
Mitsui  O.S.K.  Lines.  Ud. 
Neptune  Orient  Unee,  Ltd. 
Nippon  Yusen  Kaisha  Line 
Orient  Overseas  Container  Line 
Sea-Land  Service,  Inc. 

Synopsis:  The  prqposed  amendment 
modifies  the  voting  requiremffiits  to 
provide  that  a  service  contract 
amendment  substituting  one  permitted 
co-loader  for  another  shall  be  subject  to 
a  majority  vote. 

Agreement  No.:  224-003800-013. 

Title:  City  of  Long  Beach/California 
United  Terminals  Agreement 

Parties: 

City  of  Long  Beach 

California  United  Terminals 

Synopsis:  The  amendment  adds 
Hyundai  Merchant  Marine  (America). 
Inc.  in  place  of  Kerr  Terminals.  Inc.  as 
a  member  of  the  Cahfomia  joint  venture 
doing  business  as  Cahfomia  United 
Terminals. 

Agreement  No^  224-200771. 

Tith:  Port  of  New  York  and  New 
Jersey/NSCSA  America,  hic.  Container 
Incentive  Agreement. 

Parties: 

The  Port  Authority  of  New  York  and 
New  Jersey  ("Port") 

The  National  Shipping  Company  of 
Saudi  Arabia  ("NSCSA") 

Synopsis:  The  Agreement  provides 
that  the  Port  will  pay  NSCSA  a 
container  incentive  of  $20.00  for  each 
import  container  and  $40.00  for  each 
export  container  moved  through  the 
Port's  marine  terminals  during  calendar 
year  1993,  provided  each  container  is 
shipped  by  rail  to  or  from  points  mora 
than  260  miles  from  the  port 

Dated:  May  19, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polkiii(. 
Secretory, 
m  Doc  »3-122»1  Filed  S-24-t3;  8:4S  ami 


NotloM;  AequMttoiw  of 


FEDERAL  RESERVE  SYSTEM 

ChanaaHWBa^.tiL; 
Bank  Control 
Sharaa  oT  Banka  or  Bank 
Companiaa 

The  notificants  listed  briow  have 
applied  under  the  Change  in  Hank 
Control  Act  (12  U.S.Q  1817(i))  and  § 
225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(0(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  ixnlicated.  Once  the 
notices  have  been  accepted  for 

S>rocessing,  they  will  also  be  available 
or  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  m«y 
express  their  vieivs  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  14, 1993. 

A.  Federal  Raeerve  Bank  of  AUanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  AtianU.  Georgia 
30303: 

2.  Charles  Hill  Beaty,  Gallatin. 
Tennessee,  and  Montee  Kittrell  Beaty. 
Gallatin,  Tennessee;  to  each  acquire  at 
least  10  percent  of  the  voting  shares  of 
First  Farmers  Bancshares,  Iik.,  Portland, 
Tennessee,  and  thereby  indirectly 
acquire  The  Farmers  Bank.  Portland. 
Tennessee. 

Board  of  Govoraors  of  the  Federal  Reserve 
System.May  13. 1993. 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-1 2  298  Filed  S-24-93;  8:45  am) 


F  t  M  National  Corporation,  01  al.; 
Formattona  of;  AcquiaWona  By;  and 
Margara  of  Bank  Holdir>g  Companiaa 

The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  223.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  bctors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  erf  the  Act 
(12  U.S.C  1842(c)). 

Each  apphcatioo  is  available  far 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
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Governors.  Interested  persons  may 
express  tiieir  views  in  writing  to  the 
Reserve  Bank  or  to  the  o£Bces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  smnmarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than^une  18, 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

l.F&M  National  Corporation, 
Winchester,  Virginia;  to  merge  with 
First  National  Bankshares,  Inc., 
Emporia,  Virgina,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Emporia,  Emporia,  Virginia. 


B.  Fad«-al  RMerve  Bank  of  Kansas 

Qty  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty.  Missouri  64198: 

J.  Valentine  Bancorporation, 
Valentine.  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Valentine.  Valentine, 
Nebraska. 

Board  of  Goveioors  of  the  Federal  Reserve 
System.  May  19. 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-12299  Filed  5-24-93;  8:45  am] 

MUMa  cooe  ois-ei-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  R«quett  for  Early 
Termination  of  th«  Waiting  Parlod 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a,  as  added  by  title  II  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  042693  and  050793 


Name  o(  acquiring  person.  Name  of  acquired  person.  Name  of  acquired  entity 


MNNo. 

Date  termi- 
nated 

930674 

4/26/93 

930876 

4^26/93 

930882 

4^26/93 

930883 

4/26/93 

930689 

4/26/93 

930918 

4/26/93 

930921 

4/26/93 

930933 

4/26/93 

930868 

4/27/93 

930908 

4K7I93 

930905 

4/28/93 

930906 

4/28/93 

930931 

4/28^93 

930923 

4/30/93 

930924 

4/301^93 

930925 

4/30/93 

930930 

4/30/93 

930937 

4^30/93 

930938 

4/30/93 

930940 

4A30/93 

930946 

4/30/93 

930948 

4/30^ 

930953 

4/30/93 

930956 

4/30^ 

930917 

5/02U93 

930920 

5/03/93 

930943 

5/03/93 

930954 

SA)3/93 

930909 

5A)4/93 

930901 

5/05/93 

930910 

5A)5/93 

930915 

SA>5/93 

930936 

5A>5/93 

930941 

5A)5/93 

930952 

5/05/93 

Generaie 


McGraw-Hill,  Inc.,  Ut)erty  Broliarage  Inc.,  Liljerty  Brolcerage  Inc 

Control  Data  Systema,  Inc.,  Evemet  Systems,  Inc.  Evemet  Systems,  Inc 

DIbreil  Brothers,  Incorporated,  Standard  Commercial  Corporation.  Standard  Commercial  Corporation 

StarKlard  Corrvnercial  Corporation,  Dibrell  Brothers.  Incorporated,  DibreH  Brothers,  Incorporated  

BiocidKister  Entertainment  Corporation.  Discovery  Zone.  Inc.,  Discovery  Zone,  Inc  

EstifvAbod  Equities  Limited  Partnership,  National  Intergroup,  Inc.,  National  Intergroup,  Inc 

PerW  Corporation,  Gust  K.  Newberg  Constnjction  Co.,  Gust  K.  Newtjerg  Construction  Co 

CSS  Industries,  inc.,  Henry  T.  Doherty,  Berwick  Industries,  Inc 

Athena  Neurosctences,  Inc.,  Eli  Lilly  and  Company,  Eli  LlHy  and  Company 

International  Business  Machines  Corporation,  Compagnie  Generate  Informatique  SA.  Con^gnie 

krformatique  S> „ 

Jon  M.  Huntsman,  Princeton  Packaging  Holdings,  Inc..  Princeton  Packaging  Holdings,  Inc L..!.".!..!!! 

The  Fuji  Bank,  Limited ^ 

Richard  Sheerr.  Crown  HoWing  Company ..„ 

Swedish  Medical  Center,  Bethesda  PsycHealth  Systems,  Inc.,  Bethesda  PsycHealth  Systems,  Inc 

Tlmonty  J.  Rigas,  John  J.  Rigas,  Adelphia  CooHnunicattons  Corporatton 

Michael  J.  Rigas,  John  J.  Rigaa,  Adelphia  Communications  Corporatton 

James  P.  Rigas,  John  J.  Rigas,  Adelphia  Communteattons  Corporatton 

Omnicom  Group  Inc.,  TBWA  Intemattonal  B  V..  TBWA  Intemattonal  B.V : 

Akzo  N.V.,  AMP  Incorporated,  AMP-AMzo  Corporation „. 

AMP  Incorporated,  /Uc20  N.V.,  AMP-Akzo  Corporation _ „. 

Office  Depot.  Inc.,  Steeicase  Inc.,  Wilson  Stattonefy  &  PriiriiBng  Coriipany  ". 

Merrill  Lynch  Capital  Appreciation  Partnership  B-X,  L.P.,  MenW  Lynch  Capital  Appreciation  Partr>er8hip  IX,  LP., 

PtainbrWge,  Inc „ ^ 

Danka  Business  Systems  PLC,  Uni-Copy  Corporation,  Uni-Copy  Coiporattori !...~.!!m.!!!!!!!!"™"!Z>.!!Z 

Foundation  Health  Corporation,  Business  Insurance  Corporatton 

Business  Insurance  Corporation „ „ 

Dover  Corporation,  The  Heil  Co.,  The  Heil  Co „.„ 

Howden  Group  PLC.  Ampco-Pittsburgh  Corporation,  Buffato  Forge  Company 

Henry  L  HBiman,  The  Fi^  Bank  Limited,  Fanrwus  Restaurants,  Inc  

Susie  R.  Tompkins,  Esprit  HoWings,  Inc.,  Esprtt  HokJings,  Inc  ... 

Echlin  Inc.,  Mr.  Gasket  Company,  Mr.  Gasket  Conpany 

Capital  Citiea/ABC,  Inc.,  DonaW  Ohimeyer,  Ohimeyer  Communtaattons  Company 

Norex  America,  Inc.,  Zapata  Corporation.  Zapata  Corporatton , 

Kiit>y  Corporation,  Captain  Doyle  R.  Vamer.  Afram  Lines  (USA)  Co.,  Ltd  ..- , 

Alejo  Pera««  y  Diaz  CebaJlos,  Harry  Irxlursky,  Camt)rWge-Lee  Industries,  Inc _. 

Lit)erty  Media  Corporation,  Robertson  Charitable  Remainder  Unitrust,  Intemattonal  Family  Entertainment,  iric 

Sterling  Software,  Inc.,  Systems  Center,  Inc.,  Systems  Center,  Inc 

Forest  OH  Coiporaflon,  Atiantto  RichfieW  Company,  AUanttc  RtohfieW  Company 
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TRANSACTIONS  GRANTED  EARLY  Terminatk)N  BETWEEN:  042693  and  0507»-Continued 


Nwn*  o<  acquMng  pwMn.  NawTW  (rf  ecquirwl  pwMfv  Nmtw  o(  acqiirwl  tnlity 


W8  DMo  XXXVI,  MsgraM  Prolan  Ttchnotogy.  IntograM  PnMk\  Tachnology 

AinwIcM  Eiipf<M  Compwiy.  WcMinghouM  EI«Mc  Onp.  WMOnghouM  CradH  Co^ 

PapsiCo.  Inc.  AMn  a  BMmsn  Family  Truat.  Beam«)  Botting  CoiTfMny  „...„ .„ 

Danatwr  Corporation.  Mark  rv  InduatrtM.  Irtc.,  LFE  lr>$>umar<te  DMaion.  Qrwhic  InMrutnanta 
IMaba  Hokinga  SA,  Coming  incorporalad,  MalCiri  mo _ 

Qanaial  Elaclrtc  Company.  Waata  Managarnwit  inc^  Waala  Managamani  of  Norti  Amartca.  Irtc 

Stanley  H.  Ounwood.  TH  Enlarpilaaa.  Inc..  ExhibWon  Enlarprlaaa  PartnarMp 

Gibaon  QraaHnga.  Inc.,  Nalaon  Rohrbach,  Tha  Paper  Factor  of  Wlaoonain.  Inc 

MomgomaryMadtoon  Aaaodataa,  Chamicai  Banidng  Corporation.  Charrtctf  BwMng  Corporation 
Sa«lamanfdalad3latDacanibarl98S.Fla.Orthopadtea.  Inc..  Fla.  Orttopadtea.  Inc 
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yOft/B3 

5^7/83 
5^7/83 

y07/»3 
5^7/93 
5/07/B3 
Smf93 
M7/93 


F(m  nmTNER  mformation  contact: 

Sandra  M.  Peay,  or  Renee  A.  Horton, 
Contact  Repreaentatives.  Federal  Trade 
Commiaaion.  Premerger  Notification 
Office.  Bureau  of  Ck)inpetition.  room 
303,  Waahington,  DC  20580,  (202)  326- 
3100. 

By  direction  of  the  Commission. 
DoaaUS.  Clark. 
Secntary. 
[FR  Doc  93-12315  Piled  S-24-93: 8:45  ami 


(FMaNa  912  3100] 

Marehall  Field  4  Compeny;  Propoeed 
Consent  Agreement  with  Analysis  to 
Aid  Public  Comment 

AOENCY:  Federal  Trade  Commission. 
ACTIOW;  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Chicago-based 
retail  chain  to  comply  with  Uie 
disclosure  provisions  of  the  Fair  Credit 
Reporting  Act  CFCRA)  for  future 
applicants  denied  employment  based  on 
information  obtained  from  a  consumer 
reporting  agency  regardless  of  whether 
alternative  employment  is  ofiiared.  It 
also  would  require  the  company  to  send 
a  letter  to  past  )ob  applicants  denied 
employment,  since  August  1990.  but  not 
preivlously  given  the  requisite 
disckMure,  so  that  recipients  can  checlc 
the  information  for  accuracy  and  seelc  to 
correct  any  errors. 

OATEt:  Comments  must  be  received  on 
orbeforo;uly26. 1903. 
ADOtmitl.  Comments  ahould  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  ISO.  6th  St.  and  Pa.  Ave.  Ave.. 
NW..  Waahington.  DC  20580. 

FOR  PURTNER  MFORMATION  CONTACT: 
Cynthia  Lamb  cat  Donald  d'Entiemant. 


FTC/S-«42g,  Waahington.  DC  20580. 
(202)  326-3001  or  326-2736. 

SUPPI^MENTARY  MFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat  721, 15  U.S.C 
46  and  %  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  bv  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  prindpa!  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6){ii). 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Marshall 
Field  &  Company,  a  corporation,  and  it 
now  appearing  that  Marehall  Field  k 
Company,  a  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  without  acknowledging  the 
violation  of  any  law  or  rule  or 
regulation,  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Marshall  Field  ft  Company,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Propoaed  respondent  Marshall 
Field  ft  Company  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  tvith  offices  located  at 
777  Nicollet  Mall.  Minneapolis. 
Minnesota  55402-2055  and  principal 
place  of  business  in  Chicago.  Illinois. 

2.  The  Federal  Trade  Commission  has 
jurisdiction  of  the  subject  matter  of  this 
proceeding  and  of  the  propoaed 
respondent,  and  the  proceeding  is  in  the 
public  interest. 


3.  Proposed  respondent  admits  all  tha 
jurisdictional  facts  set  forth  in  tha  draft 
of  complaint  here  attached. 

4.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  into 
pursuant  to  this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  50  et  seq. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  compliant  contemplated  thereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  pubUcly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  any  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  tha  provisions  of  $  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
correnxmding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
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disposition  of  the  proceeding  and  (2) 
make  information  public  in  leepect 
thereto.  When  so  entwed.  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  thjg  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  nereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  Hable  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  the  purpose  of  this  Order,  the 
terms  "consumer,"  "consumer  report," 
and  "consiuner  reporting  agency"  shall 
be  defined  as  provided  in  Sections 
603(c).  603(d),  and  603(f).  respectively, 
of  the  Fair  Credit  Reporting  Act.  15 
U.S.C.  1681. 1681a(c).  1681a(d).and 
1681a(f). 

I 

It  is  ordered  that  respondent  Marshall 
Field  &  Company,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corpocatioa, 
subsidiary,  division,  or  other  device,  in 
connection  with  any  application  for 
employment,  do  forthwith  cease  and 
desist  from: 

1.  Failing,  whenever  employment  is 
denied  either  wht^y  or  ptatly  because 
of  information  contained  in  a  consumer 
report  from  a  consumer  reporting 
agency,  regardless  of  whether 
alternative  employment  is  offered,  to 
disclose  to  the  appUcant  for 
empfoyment  at  \he  time  such  adverse 
action  ia  commnnicated  to  the  ajiplicant 
(a)  that  the  adverse  action  %was  based 
wholly  or  partly  on  information 
contained  in  such  a  report  and  (b)  the 
name  and  street  address  of  the 


consumer  reporting  agency  making  die 
report.  Reepoodent  shall  not  be  held 
liable  for  a  violation  of  Section  615(a)  of 
the  Fair  Credit  Reporting  Act  if  it  shows 
by  a  preponderance  of  the  evidence  that 
at  the  time  of  the  alleged  violation  it 
maintained  reasonable  procedures  to 
assure  compUasce  with  Section  615(a) 
of  the  Fail  Credit  Reporting  Act 

2.  Failing,  within  ninety  (90)  davs 
after  the  date  of  service  of  this  Order,  to 
mail  two  (2)  copies  of  the  letter  attached 
hereto  as  Appendix  A,  completed  to 
provide  the  name  and  address  of  the 
consumer  reporting  agency  supplying 
the  report  to  each  applicant  who  was 
denied  employment  by  Marshall  Field  k 
Company,  between  August  1, 1990,  and 
the  date  this  Order  is  issued,  based  in 
whole  or  in  part  on  information 
contained  in  a  consumer  report  from  a 
consumer  reporting  agency,  such  copies 
of  the  letter  to  be  sent  by  first  class  mail 
to  the  last  known  address  of  the 
applicant  that  is  reflected  in 
respondent's  files,  and  accompanied  by 
a  copy  of  the  Federal  Trade  Commission 
brochure  attached  hereto  as  Appendix 
B,  copies  of  which  are  to  be  provided  by 
respondent.  Copies  of  the  letter  attached 
as  Appendix  A  need  not  be  sent  to  any 
applicant  who  is  denied  employment 
with  respondent  during  the  time  period 
specified  above  if  the  applicant's 
application  file  clearly  shows  that 
respondent  Marshall  Field  &  Company, 
has  previously  given  the  appUcant 
notification  that  complies  in  all  respects 
with  the  provisions  of  Paragraph  1.1  of 
this  Order. 

U 

It  is  fuzther  ordered  that  respondent, 
its  successors,  and  assigns  shall  for  at 
least  five  (5)  years  maintain  for  one  (1) 
current  year  and  upon  request  shall 
make  available  to  the  Federal  Trade 
Commission  for  inspection  and  copying, 
documents  demonstrating  compliance 
with  the  requirements  of  Part  I  of  this 
Order,  such  documents  to  include,  but 
not  be  limited  to,  all  employment 
evaluation  criteria  relating  to  consumer 
reports,  written  or  electronic 
instructions  given  to  employees 
regarding  compliance  with  the 
provisions  of  this  Order,  all  notices  or 
a  written  or  electronically  stored 
notation  of  the  description  of  the  form 
of  notice  and  the  date  such  notice  was 
provided  to  applicants  pursuant  to  any 
provisions  of  this  Order,  and  the 
complete  application  files  for  all 
applicants  for  whom  consumer  reports 
WW*  obtained  to  whom  offers  of 
employment  are  not  made  or  have  been 
witnheld,  withdrawn^  or  rescinded 
based,  in  whole  or  in  part,  oo 


information  contained  in  a  consumer 
report. 

m 

It  is  further  ordered  tiiat  respondent 
for  at  least  five  (5)  years  shall  distribute 
a  copy  of  this  Order  to  each  present  and 
fotiue  officer  and  to  every  present  and 
foture  officer  and  to  every  preaant  and 
future  employee,  agmcy  and 
representative  respcmsible  for  the 
respondent's  compliance  with  Section 
615(a)  of  the  Fair  Credit  Reporting  Act 
and  shall  secure  from  each  such  person 
a  signed  statement  acknowledging 
receipt  of  the  copy  of  the  Order. 

IV 

It  is  further  ordered  that  respondent 
shall  for  at  least  five  (5)  years  hereaftw 
notify  the  Federal  Trade  Commisnoo  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  dissolution,  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  a  subsidiary,  transfer  of 
the  business  by  assignment  to  another 
entity,  or  any  other  change  in  the 
corporation  that  may  affect  compliance.^ 
obligations  under  the  Order. 


It  is  further  ordered  that  respondent 
shall,  within  one  hundred  twenty  (120) 
days  of  service  of  this  Order,  file  with 
the  Federal  Trade  Commission  a  report, 
in  writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Appendix  A 

Dear  Employment  Applicant:  Our  records 
show  that  you  applied  for  employment  at 
Marshall  Field  It  Company  at  some  time  after 
August  1, 1990.  In  assessing  your  job 
application  o\a  decision  was  based,  at  least 
in  part,  on  informatioQ  obtained  bota  the 
credit  bureau  identified  below: 

(Name  of  Consumer  Reporting  Agency) 

[Street  Address) 

It  is  important  for  you  to  know  that  a 
federal  law,  the  Fair  Credit  Reporting  Act. 
gives  penona  who  are  denied  employmeBt 
the  right  to  know  if  the  denial  was  based,  ta 
whole  or  in  part,  on  information  supplied  by 
a  consumer  rapotting  agency,  commonly 
known  as  a  "credk  bureau".  If  so,  the  name 
and  street  address  of  the  credit  bureau  must 
be  disclosed  to  tiie  applicant 

Information  in  your  credit  report  led  us,  at 
least  in  part,  to  deny  your  application.  Based 
on  our  actions  you  are  mtitlad  to  a  free 
disclosure  of  your  credit  report  if  you  cootact 
the  credit  bureau  with  (30)  days.  An  extra 
copy  of  this  notice  is  enclosed  so  that  you 
may  give  it  to  the  agaocy  whan  you  request 
to  review  your  file. 

A  brochure  explaining  your  rights  onder 
the  federal  oedit  laws  is  enclosed.  If  yos 
want  mosa  iafarmatian  about  your  ri^ta. 


write  to  the  Federal  Trade  Commission, 
Ck)iTespoiidence  Branch,  Washington,  DC 
20580. 

Thank  you. 
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ippaadlx  E— Fair  Owlit  Eapoiting 
Brochore 

Fair  Oedit  E^MUtiiig 

Fail  Facts 

•  The  Fair  Oedit  Reporting  Act  protects 
you  by  requiring  credit  bureaus  to  furnish 
UKTect  and  complete  iofonnation  to 
businesses  to  use  in  evaluating  your 
applications  for  credit,  insurance,  or  a  job. 

•  You  have  the  right  to  know  what 
information  is  in  your  credit  report 

•  Credit  bureaus  are  required  to  conduct 
an  investigation  if  you  claim  their 
information  on  you  is  inaccurate  or 
incomplete. 

•  Intimate  adverse  credit  information 
generally  stays  on  your  credit  report  for 
seven  years;  information  on  banluuptcies  can 
be  reported  for  10  years. 

•  Credit  reports  can  only  be  given  to  those 
persons,  other  than  yourself,  who  have  a 
legitimate  business  need  for  the  information. 

If  you  have  ever  applied  for  a  charge 
account,  a  personal  loan,  insurance,  or  a  )ob, 
someone  is  probably  keeping  a  file  on  you. 
This  file  might  cootain  information  on  how 
you  pay  your  bills,  or  whether  you've  been 
sued,  arrested,  or  have  filed  for  bankruptcy. 

The  companies  tliat  gather  and  sell  this 
information  are  called  "Consiuner  Reporting 
Agencies,"  or  "CRA's."  The  most  common 
type  of  CRA  is  the  credit  bureau.  The 
information  sold  by  CRA's  to  creditors, 
employers,  insurers,  and  other  businesses  is 
called  a  "consumer  report."  This  generally 
contains  information  about  where  you  work 
and  live  and  about  your  bill-paying  habits. 

In  1970,  Congress  passed  the  Fair  Credit 
Reporting  Act  to  give  consumers  specific 
rights  in  dealing  with  CRA's.  The  Act 
protects  you  by  requiring  credit  bureaus  to 
fiimish  correct  and  complete  information  to 
businesses  to  use  in  evaluating  your 
applications  for  credit,  insurance,  or  a  job. 

The  Federal  Trade  Commission  enforces 
the  Fair  Credit  Reporting  Act  Here  are 
answers  to  some  questions  about  consumer 
reports  and  CRA's. 

Ham  Do  I  Locate  Um  CRA  That  has  My  file? 

If  your  application  was  denied  because  of 
information  supplied  by  a  CRA,  that  agency's 
name  and  address  must  be  suppled  to  you  by 
the  company  you  applied  to.  Otherwise,  you 
can  find  the  CRA  that  has  your  file  by  calling 
those  listed  in  the  Yellow  Pages  under 
"credit"  or  "credit  rating  and  reporting." 
Since  more  than  one  CRA  may  have  a  file 
about  jrou,  call  each  one  listed  until  you 
locate  all  agencies  maintaining  your  file. 

Do  I  Havo  tha  Right  To  Know  What  tha 
Report  SaysT 

Yes,  if  you  request  H.  The  CRA  is  required 
to  tell  you  about  every  piece  of  information 
in  the  report  and,  in  most  cases,  the  sources 
of  that  information.  Medical  information  is 
exempt  from  this  rule,  but  you  can  have  your 
physician  try  to  obtain  it  for  you.  The  CRA 
is  not  required  to  give  you  a  copy  of  the 


report,  although  more  and  more  are  doing  sa 
You  also  have  the  right  to  be  told  the  name 
of  anyone  who  received  a  report  on  you  in 
the  past  six  months.  (If  you  inquiry  concerns 
a  job  application,  you  can  get  me  names  of 
those  who  received  a  report  during  the  past 
two  years.) 

la  This  Information  FroaT 

Yes,  if  your  application  was  denied 
because  of  information  furnished  by  the  CKA, 
and  if  you  request  it  within  30  days  of 
receiving  the  denial  notice.  If  you  don't  meet 
these  requirements,  the  CRA  may  charge  a 
reasonable  fee. 

What  can  I  Do  if  tho  Infennatioa  ia 
Inaccorato  or  locooiplatoT 

Notify  the  CRA.  They're  required  to 
reinvestigate  the  items  in  question.  If  the  new 
investigation  reveals  an  error,  a  corrected 
version  will  be  sent,  on  your  request,  to 
anyone  who  received  your  report  in  the  past 
six  months.  (Job  applicants  can  have 
corrected  reports  sent  to  anyone  who 
received  a  copy  during  the  pastlwo  years.) 

What  can  I  Do  if  the  CRA  Won't  Modify  My 
Report? 

The  New  investigation  may  not  resolve 
vour  dispute  with  the  CRA.  If  this  happens, 
have  the  CRA  include  your  venion  or  a 
siunmary  of  your  version  of  the  disputed 
information  in  your  file  and  in  future  reports. 
At  your  request,  the  CRA  will  also  show  your 
version  to  anyone  who  recently  received  a 
copy  of  the  old  repwrt.  There  is  no  charge  for 
this  service  if  it's  requested  within  30  days 
after  your  receive  notice  of  your  application 
denial.  After  that,  there  may  be  a  reasonable 
charge. 

Do  I  Have  to  go  in  Parson  to  get  tha 
InfbrmationT 

No,  you  may  also  request  information  over 
the  phone.  But  before  the  CRA  will  provide 
any  information,  you  must  establish  your 
identity  by  completing  forms  they  will  send 
you.  If  you  do  wish  to  visit  in  person,  you 
will  need  to  make  an  appointment. 

Are  Raporta  Prepared  on  Insurance  and  Job 
Applicants  DifinvntT 

If  a  report  is  prepared  on  you  in  response 
to  an  insurance  or  job  application.  It  may  be 
an  investigative  consumer  report.  These  are 
much  more  detailed  than  regular  consumer 
reports.  They  often  involve  interviews  with 
acquaintances  about  your  lifestyle,  character, 
and  reputation.  Unlike  regular  consumer 
reports,  you'll  be  notified  in  writing  when  a 
company  orders  an  investigative  report  about 
you.  This  notice  also  will  explain  your  right 
to  ask  for  additional  information  about  the 
rejxjrt  firom  the  company  you  applied  to.  If 
your  application  is  rejected,  however,  you 
may  prefer  to  obtain  a  complete  disclosure  by 
contacting  the  CRA.  as  outlined  in  this  fact 
sheet.  Note  that  the  CRA  does  not  have  to 
reveal  the  sources  of  the  investigative 
information. 

How  Long  Can  CRA'a  Raport  UnfavoraUo 
InformationT 

Generally,  seven  years.  Adverse 
inCcumation  can't  be  reported  after  that,  with 
certain  exceptions: 


•  Bankruptcy  Infcvmatlon  can  be  reported 
for  10  yean; 

•  Infonmation  reported  because  of  an 
application  for  a  joo  with  ■  salary  of  more 
than  S20,000  has  not  time  limiution; 

•  Information  reported  l>ecause  of  an 
application  for  more  then  SSO.OOO  worth  of 
credit  or  life  insurance  has  no  time 
limitation: 

•  Information  concerning  a  lawsuit  or 
judgment  against  you  can  l>e  reported  for 
seven  jrears  or  until  the  statute  of  limitations 
runs  out.  whichever  is  longer. 

Can  Anyoao  Got  a  Copy  of  tho  RaportT 

No,  it's  only  given  to  tlKMe  with  a 
legitimate  business  need. 

Are  Thora  Other  Lawa  I  Should  Know 
AlMutT 

Yes,  if  you  applied  for  and  were  denied 
credit,  the  Equal  Credit  Opportunity  Act 
requires  creditors  to  tell  you  the  specific 
reasons  for  your  denial.  For  example,  the 
creditor  must  tell  you  whether  the  denial  was 
because  you  have  "no  credit  file"  with  a  CRA 
or  because  the  CRA  says  you  have 
"delinquent  obligations."  This  law  also 
requires  creditora  to  consider,  upon  request, 
additional  information  you  might  supply 
about  your  credit  history. 

You  may  wish  to  obtain  the  reason  for 
denial  from  the  creditor  before  you  go  to  the 
credit  bureau. 

Do  Woflsen  Have  Special  Prolilema  With 
Credit  ApplicatioosT 

Married  and  formerly  mamed  women  may 
encounter  some  conunon  credit-related 
problems.  For  more  informatino,  %vrite  for  the 
free  fact  sheet.  Women  and  Cmdit  Histories. 
Public  Reference,  Federal  Trede  Commission, 
Washington,  DC  20580. 

Where  Should  I  Report  Violations  of  the 
UwT 

Although  the  FTC  can't  act  as  ^niur  lawyer 
in  private  disputes,  information  about  your 
experiences  and  concerns  is  vital  to  the 
enforcement  of  the  Fair  Credit  Reporting  Act. 
Please  send  questions  or  complaints  to: 
Correspondence  Branch,  Fedoral  Trade 
Commission,  Washington,  DC  20580. 

1983 

FTC  Headquarters 

6th  ft  Pennsylvania  Avenue,  NW 
Wahsington,  DC  20580 
(202)  326-2222 
TDD  (202)  326-2502 

FTC  Regional  GfBcaa 

1718  Peachtree  Street,  NW.,  Suite  1000 
Atlanta,  Georgia  30367 
(40)  347-4836 

IC  Causeway  Street.  Suite  1 1 84 
Boston,  MassachusetU  02222-1073 
(617)565-7240 

55  East  Monroe  Street,  Suite  1437 
Chicago,  Illinois  60603 
(312)  353-4423 

668  Euclid  Avenue,  Suite  S20-A 
Qeveland.  Ohio  44114 
(216)  522-4207 

100  N.  Central  Expressway,  Suite  500 
Dallas,  Texas  75201 
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(214)  767-5501 

1405  Cmtis  SUMt  Skiifl*  aSM 

Denvn.  Cobnda  80002-2  W3 

(303)844-3271 

11000  WHibk*  Botdewd.  Staila  TSaW  Los 

Ai«bIot,  Cklifcraia  g0Q24 
(310)  575-7575 
150  Williui  Street.  Suite  1300 
New  York,  New  Tork  10038 
(212)  284-1207 

901  Market  Street.  SuUa  570 

San  Francisco,  California  94103 

(415)  744-7920 

2806  Fedanl  Building,  915  Second  Avenue 

Seattle,  Washington  9S174 

(206)  553-4656 

Aiial3rua  of  Proposed  Conmnt  Order  To 
Aid! 


The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Marshall  Field  &  Company,  a 
corporation  ("the  respondent").  This 
agreement  requires  the  respondent  to 
cease  and  desist  from  flailing  to  provide 
the  required  disclosures  outlined  in 
Section  615(a)  of  the  Fair  Credit 
Reporting  Act  whenever  employment  is 
denied  either  wholly  or  partly  because 
of  information  contained  in  a  consumer 
report  from  a  consumer  reporting 
agency.  Additionally,  the  agreement 
requires  the  respondent  to  mail 
Commission  informational  brochures 
and  letters  that  disclose  required 
information  to  all  applicable  applicants 
who  were  not  accepted  for  employment 
during  a  specified  two  year  period. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days.  * 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  &x)m  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  the  denial  of 
employment  based  on  information 
obtained  from  consunMr  reporting 
agendas.  The  complaint  accompanying 
the  proposed  consent  order  alleys  that 
in  connection  with  its  employment 
practices,  the  respondent  engaged  in 
acts  and  practices  in  violation  of  Section 
615(a)  of  the  Fair  Credit  Reporting  Act 
and  Section  5(a)(1)  of  the  Federal  Trade 
Commission  Act. 

According  to  the  complaint,  the 
respondent  has  denied  appHcations  or 
rescinded  offers  for  employment  based 
in  whole  or  in  part  on  information 
supplied  by  a  consumer  reporting 
agency,  but  has  failed  to  advise 


conwimurs  that  the  ihfbrmatian  so 
suppked  contributed  to  tha  advena 
actkut  taken  en  their  applicatioaab  Tha 
complaiat  ako  aUegas  mat  tfaa 
respondent  has  {ailed  to  advise 
consumers  of  the  name  and  address  of 
the  constmier  reporting  agancy  th^ 
supplied  the  information,  in  violation  of 
Sactioa  615(a)  of  tha  Fair  CBsdit 
Reporting  Act 

Further,  the  complaint  allagea  that  by 
its  failure  to  comply  with  Se^on  615(a) 
of  the  Fair  Credit  Reporting  Act  and 
pursuant  to  Sectitm  621(a)  of  the  Fair 
Credit  Reporting  Act,  respondent  has 
engaged  in  unfair  and  deceptive  acts  ot 
practices  in  or  affecting  coounerca  in 
violation  of  Saction  5(aKl)  of  the 
Federal  Trade  Conraiission  Act. 

The  consent  order  contains  provisions 
designed  to  ensure  that  the  respondent 
does  not  engage  in  similar  allegedly 
illegal  acts  and  practices  in  die  future. 
Specifically,  Part  I  of  the  Order  requires 
the  respondent  to  cease  and  desist  frvm 
failing  to  provide  the  required 
disclosures  outlined  in  Section  615(a)  of 
the  Fair  Credit  Reporting  Act  whenever 
employment  is  denied  either  wholly  or 
pailly  because  of  information  contained 
in  a  consumer  report  from  a  consumer 
reporting  agency. 

Further,  Part  I  of  the  Order  requires 
the  respondent,  within  ninety  (90)  days 
after  the  date  of  service  of  the  order,  to 
mail  Commission  brochures  and  letters 
to  each  consumer  denied  employment 
based  in  whole  or  in  part  on  information 
contained  in  a  consumer  report  frtmi  a 
consumer  reporting  agency  between 
August  1, 1990,  and  ^e  date  the  order 
becomes  effective.  Each  letter  to 
consimiers  against  whom  adverse  action 
was  taken  based  on  a  consumer  report 
frtun  a  consumer  reportine  agency  must 
provide  the  name  and  ad(U8ss  of  tha 
consumer  reporting  agency  that 
supplied  the  report  in  question. 

Part  n  of  the  Order  requires  the 
respondent,  its  successors,  and  assigns 
to  maintain  documents  for  five  (5)  years, 
commencing  with  the  service  of  this 
Order  demonstrating  compliance  with 
the  order  for  the  current  year  and  to 
make  all  such  documents  availaUe  to 
the  Commission  upon  request 

Part  HI  of  the  Order  requires  tha 
respondent  for  at  least  five  years  to 
deliver  a  copy  of  the  Order  to  eadi 
present  and  fiiture  officer  and  all 
present  and  future  employees 
responsible  for  the  respondent's 
compliance  with  Section  615(a)  of  the 
Fair  Credit  Reporting  Act. 

Part  IV  of  the  Order  requires  the 
respondent  fat  a  period  c^fire  years  to 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 


in  ita  corporate  structure  that  may  affect 
its  compliance  with  the  Order. 

Part  V  of  the  Order  requires  tha 
respondent  to  file  a  written  report  with 
the  Commission  within  ona  hundrBd 
twenty  (120)  days  after  service  of  the 
Order  detailing  the  maimer  and  form  in 
which  it  has  complied  with  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  conmient  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  iiUerpr^ation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qarit, 
Secntary. 

(FR  Doc  93-12316  Filed  5-24-93:  8:45  am) 
aiujNQ  oooe  trao-ei-M 

(File  Na  Mt  0047] 

Monsanto  Company;  Propoaad 
Consent  Agrsamant  With  Analysis  To 
Aid  Public  Commant 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  fiiud 
Commission  approval,  would  permit, 
among  other  things,  a  St.  Louis-based 
manufacturer  of  chemicals,  including 
lawn  and  garden  products,  to  complete 
the  proposed  acquisition  of  Ortho 
Consumer  Products  Div.  of  Chevron 
Corp.,  provided  that  it  divests  certain 
assets  to  Commission-approved 
acquirers  within  one  year.  It  also  wotUd 
prohibit  Moi  sento,  for  a  period  of  10 
years,  from  acquiring,  without  prior 
Commission  approval,  an  interest  in  any 
company  engaged  in  the  manufactuTB  or 
formulation  for  sale  in  the  U.S.  of  any 
non-selective  herbicide  for  residential 
use. 

DATES:  Comments  must  be  received  on 
or  before  July  26, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  MTORMATKM  CONTACT: 
Howard  Morse.  FTC/H-394. 
Washington,  DC  2058a  (202)  326-2949. 
SUPPLEMENTARY  MFORttATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  SUt  721, 15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notica  is 
hereby  given  that  the  following  consent 
agreement  containing  a  ctmsent  order  to 
cessa  and  desist,  hai^ng  been  filed  with 
and  accepted,  subject  to  final  approra}. 
by  the  Commission,  has  been  placed  on 
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thfl  pxiblic  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  itA  principal  o£Bce  in  accordance  with 
§  4.9(b)(6)ai)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(U)). 

Agreenient  Cootainiiig  CoBseat  Order 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Monsanto  Company 
("Monsanto"),  a  corporation,  of  the 
assets  of  the  Ortho  Consumer  Products 
Division  from  Chevron  Corporation 
("Chevron"),  a  corporation,  and  it  now 
appearing  that  Monsanto,  hereinafter 
sometimes  referred  to  as  "proposed 
respondent."  is  willing  to  enter  into  an 
Agreement  Containing  Consent  O&der 
("Agreement")  to  divest  certain  assets, 
to  cease  and  desist  from  certain  acts, 
and  to  provide  for  certain  other  relief, 

/( j«  hereby  agreed  by  and  between 
Monsanto  Co.,  by  its  duly  authorized 
officers  and  its  attorneys,  and  counsel 
for  the  Conunission  that: 

1.  Proposed  respond«it  Monsanto  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  located  at 
800  North  Lindbergh  Boulevard,  St. 
Louis,  Missouri  63167. 

2.  Chevron  Corporation  is  a 
corporation,  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  located  at 
225  Bush  Street,  San  Francisco,  CA 
94104. 

3.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint  here  attached. 

4.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

5.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  TTie  Commission  thereafter 


may  either  withdraw  its  acceptance  of 
this  Agreement  and  so  notify  the 
proDonsd  respondent,  in  whidb  event  it 
will  take  sura  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
drcumstancea  may  require)  and 
decision,  in  dispMitlon  of  the 
proceeding. 

6.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  Complaint  here  attached. 
or  that  the  facts  aa  alk^d  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

7.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission,  the 
Commission  may,  without  further  notice 
to  proposed  respondent,  (1)  issue  a 
Complaint  corresponding  in  form  and 
substance  to  the  draft  of  Complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  and  cease  and 
desist,  and  (2)  make  information  public 
with  respect  thereto.  When  so  entered, 
the  Order  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  %vithin 
the  same  timeprovided  by  statute  for 
other  orders,  llie  Order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
Complaint  and  decision  containing  the 
agreed-to  Order  to  proposed 
respondent's  address  as  stated  in  this 
Agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  Complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  imderstanding. 
representation,  or  interpretation  not 
contained  in  the  Order  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

8.  Proposed  respondent  has  read  the 
proposed  Complaint  and  Order 
contemplated  hereby.  Monsanto 
imdwstands  that  once  the  Order  has 
been  issued,  Monsanto  will  be  required 
to  file  one  or  more  compliance  reports 
showing  it  has  fully  complied  with  the 
Order.  Proposed  respondent  further 
imderstanda  that  it  may  be  liable  for 
dvil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

I 

It  is  ordered  that,  as  used  in  this 
Order,  the  following  definitions  shall 
apply: 


A.  "Monsanto"  means  Monsanto 
Company,  its  predecessws,  successor* 
and  assigns,  divisions,  subsidiaries, 
affiliates,  companies,  groups, 
partnerships  and  joint  ventures  that 
Monsanto  Company  controls,  directly  or 
indirectly,  and  their  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns.  ^- 

B.  "Chevron"  means  Chevron 
Corporation,  its  predecessors, 
successors  and  assigns,  divisions, 
subsidiaries,  affiliates,  companies, 
groups,  partnerships  and  joint  ventures 
that  Chevron  Corporation  controls, 
directly  or  indirectly,  and  their 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

C  "Acquisition"  means  the 
acquisition  by  Monsanto  from  Chevron 
of  the  assets  of  the  Ortho  Consumer 
Products  Division  of  Chevron,  as 
referenced  in  Commission  Premerger 
Report  Number  93-0514. 

D.  "Chevron  Assets"  means: 

1.  The  Kleenup  Assets: 

2.  The  Shackle  C  Assets;  and 

3.  the  Formula  U  Assets. 

E.  "Kleenup  Assets"  means  the  brand 
or  trademark  "Kleenup"  obtained  by 
Monsanto  in  connection  with  the 
Acquisition  and  used  by  Chevron  for 
nonselective  herbicides;  provided, 
however,  that  the  Ortho  brand  or 
trademaii^s  and  trade  dress  are  not  part 
of  the  Kleenup  Assets  or  the  Chevron 
Assets  and  need  not  be  divested 
pursuant  to  this  Order. 

F.  "Shackle  C  Assets"  means  the 
irrevocable  rights  to  acquire,  through 
September  19,  2000,  a  total  of  102,455 
gallons  of  the  Shackle  C  product 
described  in  the  product  specification 
attached  hereto  as  Exhibit  A. 

G.  "Formula  II  AsseU"  means  all 
rights,  title  and  interest  in  and  to  any 
formulation  of  nonselective  herbicide 
products  for  residential  use  obtained  by 
Monsanto  in  coimection  with  the 
Acquisition  intended  for  sale  by 
Chevron  as  a  substitute  for  the  current 
glyphosate-based  herbicide  products 
sold  by  Chevron  under  the  brand  or 
trademark  "Kleenup",  as  set  forth  in 
Exhibit  B  attached  nereto. 

H.  "EPA"  means  the  United  States 
Environmental  Protection  Agency. 

n 

It  is  further  ordered  that: 
For  purposes  of  protecting  interim 
competition  pending  the  introduction  of 
new  glyphosate-basad  herbicide 
suppliers  pursuant  to  Paragraph  ID  of 
this  Order,  including  necessary 
governmental  approvals,  Monsanto 
shall: 
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A.  For  a  period  of  twelve  (12)  months 
after  this  Order  becomes  final,  oSiar  to 
sell  to  each  current  purchaser,  except 
Qievron,  of  Shackle  C  for  use  in  the 
formulation  of  nonselective  herbicide 
products  for  residential  use  in  the 
United  States  up  to  one  hundred  fifty 
percent  (130%)  of  the  volume  of 
Shackle  C  that  such  customer  purchased 
durfna  the  twelve  (12)  months 
preceding  the  date  on  which  this  Order 
tMcomes  final,  under  the  terms  and 
conditions  of  the  customer's  existing 
contract.  If  the  divestitures  of  the 
Shackle  C  Assets  or  Kleenup  Assets  are 
not  accomplished  within  twelve  (12) 
months  after  the  date  on  which  this 
Order  becomes  final,  the  reouirements 
of  this  Paragraph  n.A.  shall  be  extended 
until  such  divestitures  are 
accomplished. 

B.  Oner  to  formulate  and  sell  to  each 
person  that  acquires  the  Shackle  C 
Assets,  pursuant  to  Paragraph  m.B  of 
this  Order,  a  portion  of  such  Shackle  C 
Assets  in  the  form  of  glyphosate-based 
herbicides  using  any  of  all  of  the 
formulations  sold  by  Chevron  at  the 
time  of  the  Acquisition,  for  such 
acquirer's  resale  pending  the  acquirer's 
obtaining  of  the  necessary  federal 
regulatory  agency  approval  to  formulate, 
distribute  and  sell  nonselective, 
glyphosate-based  herbicides  for 
residential  use.  Such  offer  by  Monsanto 
to  formulate  the  acquirer's  Shackle  C 
shall  be  on  a  cost-plus  basis  and  other 
commercially  reasonable  terms  for  a 
fixed  period  of  up  to  twelve  (12)  months 
from  the  date  on  which  the  acquirer  is 
approved  by  the  Conunission.  If  an 
acquirer  fails  to  secxire  the  necessary 
federal  regulatory  agency  approval  to 
formulate,  distribute  and  sell 
nonselective,  glyphosate-based 
herbicides  for  residential  use  within 
twelve  (12)  months  after  the  date  on 
which  the  acquirer  is  approved  by  the 
Commission,  the  requirements  of  this 
Paragraph  II.B  shall  be  extended  for 
such  acquirer  for  up  to  an  additional 
twelve  (12)  months  {>ending  such 
approval. 

m 

It  is  further  ordered  that  %vithin  twelve 
(12)  months  after  the  date  on  which  this 
Order  becomes  final,  Monsanto  shall 
divest,  absolutely  and  in  good  faith,  the 
Chevron  Assets  in  accordance  with  the 
following: 

A.  The  divestitiire  of  the  Kleenup 
Assets  shall  be  only  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission  and  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  acquirer  of  the 
Kleenup  Assets  shall  also  be  an  acquirer 
of  Shackle  C  Assets  pursuant  to 


Paragraph  in.B.  of  this  Order.  Any 
divestiture  agreement  shall  include  a 
requirement  that  for  a  period  of  three  (3) 
years  after  the  date  on  which  this  Order 
becomes  final,  such  acquirer's  interests 
in  and  rights  to  the  Kleenup  Assets  shall 
not  be  SMignable  except  upon  the  prior 
approval  of  the  Commission.  The 
purpose  of  the  divestiture  is  to  remedy 
the  lessening  of  competition  resulting 
from  the  Acquisition  as  alleged  in  the 
Commission's  Complaint  and  to  enable 
the  acquirer  to  formulate  and  sell 
nonselective  herbicides  for  residential 
use. 

(1)  Monsanto  shall  make  available  to 
the  acquirer  of  the  Kleenup  Assets 
access  to  such  Monsanto  personnel 
(including,  but  not  limited  to,  former 
Chevron  personnel  employed  by 
Monsanto),  assistance  and  training  as 
the  acquirer  reasonably  needs  (for  a 
period  of  time  not  to  exceed  six  (6) 
months  from  the  date  on  which  the 
acquirer  is  approved  by  the 
Commission),  to  transrar  the  Kleenup 
Assets  to  the  acquirer. 

(2)  Monsanto  shall  provide  such 
cooperation  and  assistance  to  the 
acquirer  of  the  Kleenup  Assets  under 
this  Order  as  are  reasonably  necessary  to 
enable  the  acquirer  to  formulate  and  sell 
nonselective  herbicides  for  residential 
use. 

B.  The  divestiture  of  the  Shackle  C 
Assets  shall  be  to  an  acquirer  or 
acquirers  that  receive  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission;  provided,  however, 
that  Monsanto  shall  not  be  required  to 
divest  to  more  than  three  (3)  acquirers. 
If  there  is  more  than  one  acquirer  of  the 
Shackle  C  Assets,  one  such  acquirer 
must  also  be  the  acquirer  of  the  Kleenup 
Assets  under  Paragraph  III.A.  of  this 
Order.  Any  divestiture  agreement  shall 
include  a  requirement  that  for  a  period 
of  three  (3)  years  after  the  date  on  which 
this  Order  becomes  final,  such 
acquirer's  interests  in  and  rights  to  the 
Shackle  C  Assets  shall  not  be  assignable 
except  upon  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  is  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  Complaint  and  to  enable 
the  acquirer  or  acquirers  to  formulate 
and  sell  nonselective,  glyphosate-based 
herbicides  for  residential  use. 

(1)  At  the  time  of  the  divestiture, 
Monsanto  shall  make  available  to  each 
acquirer  of  the  Shackle  C  Assets  access 
to  such  Monsanto  personnel  (including, 
but  not  limited  to,  former  Chevron 
personnel  employed  by  Monsanto), 
assistance  and  training  as  each  acquirer 
reasonably  needs  (for  a  period  of  time 


not  to  exceed  six  (6)  months  bom  the 
date  on  which  the  acqidrer  is  approved 
by  the  Commission),  to  transfsr  the 
Shackle  C  Assets  to  the  acquirer. 

(2)  Monsanto  shall  grant  to  each 
acouirer,  (a)  nonexclusive  rights  to  any 
ana  all  research  and  development, 
technical  information,  know-how, 
patents  and  all  EPA  and  other  faderal 
and  state  regulatory  agency  filings  and 
registrations  of  Chevron  relating  to 
nonselective,  glypnosate-based 
herbicides  (including,  without  ^ 
limitation,  combinations  of  glyphosate 
and  one  or  more  other  active 
ingredients),  and  (b)  for  as  long  as  the 
acquirer  holds  rights  to  Shackle  C 
Assets  obtained  pursuant  to  Paragraph 
in  of  this  Order,  nonexclusive  ri^ts  to 
reference  any  Monsanto  test  data  for 
nonselective,  glyphosate-based 
herbicides  for  purposes  of  obtaining 
governmental  regulatory  approvals,  to 
the  extent  that  Chevron  had  such  rights 
prior  to  the  Acquisition. 

(3)  Monsanto  shall  provide  such 
cooperation  to  each  acquirer  of  the 
Shackle  C  Assets  imder  this  Order 
(including,  but  not  Umited  to, 
cooperation  in  obtaining  EPA 
registrations  and  any  other 
governmental  regulatory  approvals  to 
the  extent  that  Chevron  had  such 
registrations  and  approvals  prior  to  the 
Acquisition)  necessary  to  formulate, 
distribute  and  sell  nonselective, 
glyphosate-based  herbicides  for 
residential  uses  in  any  form  (including, 
but  not  limited  to,  in  any  glyphosate 
concentration):  provided,  however,  that 
Monsanto  shall  nave  no  obligation  to 
conduct  additional  studies  to  develop 
data  solely  for  any  such  acquirer. 

(4)  In  connection  with  the  divestiture 
of  Chevron  Assets  under  this  Order, 
Monsanto  shall  not  restrict  the  abiUty  of 
any  acquirer  of  the  Shackle  C  Assets  to 
use,  or  to  acquire  the  right  to  use,  any 
active  ingredient  other  than  glyphosate, 
nor  shall  Monsanto  restrict  the  ability  of 
any  acquirer  to  make  any  lawful  product 
comparison  in  the  labeling,  advertising 
or  other  promotion  of  its  glyphosate- 
basedproduct. 

C.  Tne  divestitiure  of  the  Formula  II 
Assets  shall  be  only  to  an  acquirer  that 
receives  the  prior  approval  of  the 
Commission  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  divestiture  shall 
include  a  requirement  that  for  a  period 
of  three  (3)  yean  after  the  date  on  which 
this  Order  becomes  final  such  acquirer's 
interests  in  and  rights  to  the  Formula  n 
Assets  shall  not  be  assignable  except 
upon  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  is  to  remedy  the  lessening  of 
competition  resulting  from  the 
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Acquisition  as  alleged  in  the 
Conunissian's  Complaint  and  to  enri>le 
the  acquirer  to  fonnulate  and  sell 
nonselective  heibiddes  for  residential 
uses. 

(1)  Monsanto  shall  make  available  to 
the  acquirer  of  the  Formula  II  Assets 
access  to  such  Monsanto  personnel 
(including,  but  not  hmited  to,  former 
Chevron  personnel  employed  by 
Monsanto),  assistance  and  training  as 
each  acquirer  reasonably  needs  (for  a 
period  not  to  exceed  six  (6)  months  from 
the  date  aa  which  the  acquirer  is 
approved  by  the  Commission),  to 
transfer  the  Formula  II  Assets  to  the 
acquirer. 

(2)  Monsanto  shall  provide  reasonable 
cooperation  to  the  acquirer  of  the 
Formula  n  Assets  under  this  Order, 
including,  but  not  limited  to, 
cooperation  in  obtaining  nonexclusive 
rights  to  such  additional  Chevron 
research  and  development,  technical 
information,  know-how,  patents  and 
EPA  and  other  federal  and  state 
regulatory  agency  filings  and 
registrations  of  Qievron  as  Chevron  (a) 
has  used  in  the  development  of  Formula 
n  products  for  residential  use  or  (b) 
contemplates  using  to  make  or  market 
Formula  II  products  for  such  use. 


It  is  further  ordered  that,  pending 
divestiture  of  the  Chevron  Assets, 
Monsanto  shall  take  such  action  as  is 
necessary  to  maintain  the  viability  and 
marketability  of  the  Chevron  Assets 
(including,  but  not  limited  to,  research 
and  development,  technical 
information,  know-how,  patents  and 
EPA  filings  and  registrations)  and  shall 
not  cause  or  permit  any  destruction, 
removal,  wasting,  deterioration  or 
impairment  of  those  assets,  except  for 
ordinary  wear  and  tear  in  the  ordinary 
course  of  business  that  does  not  affect 
the  viability  and  marketability  of  the 
Chevron  Assets. 


R  is  further  ordered  that: 
A.  It  Monsanto  has  not  fully 
complied,  absolutely  and  in  good  bith, 
with  Paragraph  III  of  this  Order  within 
the  time  period  provided  in  such 
Paragraph,  Monsanto  shall  consent  to 
the  appointment  by  the  Commission  of 
a  trustee  to  divest  the  remaining 
portion(s)  of  the  Chevron  Assets.  In  the 
event  the  Commission  or  the  Attorney 
General  brings  an  action  pursuant  to 
section  5(1)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45{/),  or  any 
other  statute  enforced  by  the 
Commission,  Monsanto  shall  craisent  to 
the  appointment  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 


trustee  nor  a  dedrion  not  to  appoint  • 
trustee  under  this  Paragraph  shall 
preclude  the  Commissioa  at  the 
Attorney  General  from  seeking  dvil 
penalties  or  any  other  available  relief, 
induding  a  court-appointed  trustee,  for 
any  failure  by  Monsanto  to  comply  with 
this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  punuant  to 
Paragraph  V.A.  of  this  Order,  Monsanto 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  tnistee's 
powera,  duties,  suihorities,  and 
responsibilities: 

(1)  The  Commission  shall  seled  the 
trustee,  subject  to  the  consent  of 
Monsanto,  which  consent  shall  not  be 
imreasonably  withhnd.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Monsanto  has  not 
opposed,  in  writing,  the  selection  of  any 
proposed  trustee  within  fifteen  (15)  days 
after  notice  by  the  staff  of  the 
Conunission  to  Monsanto  of  the  identity 
of  any  proposed  trustee,  Monsanto  shall 
be  deemed  to  have  consented  to  the 
selection  of  the  proposed  trustee. 

(2)  Subjed  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Chevron  Assets,  and  to  make  any 
further  arrangements  that  may  be 
reasonably  necessary  to  assure  the 
viability  and  competitiveness  of  the 
pertinent  assets. 

(3)  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  V.B(8)  to  accomplish  the 
divestiture.  If,  however,  at  the  end  of  the 
twelve-month  period,  the  trustee  has 
submitted  a  plan  of  divestiture  or 
beUeves  that  divestiture  can  be 
accomplished  within  a  reasonable  time, 
the  divestiture  period  may  be  extended 
by  the  Commission  or,  in  the  case  of  a 
court-appointed  trustee,  by  the  court 

(4)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
Chervron  Assets,  or  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request.  Monsanto  shall 
develop  such  finandal  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  any  reasonable  request  of  the 
trustee.  Monsanto  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestitura.  Any 
delays  in  divestiture  caused  by 
Monsanto  shall  extend  the  time  for 
divestitiire  under  Paragraph  V3(3)  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or,  for  a 
court-appointed  trustee,  by  the  court. 


(5)  Sub)ed  to  Moosanto's  abaolute 
and  unconditional  obligation  to  divest 
at  no  minimum  price,  the  trustee  shall 
use  his  or  her  bnt  efforts  to  negotiate 
the  most  hvoreble  price  and  terms 
available  with  each  acquirer  for  the 
divestiture.  The  divestiture  shall  be 
made  in  the  manner  and  to  the  nimiber 
of  acquirers  set  out  in  Paragraph  QI  of 
this  Order. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Monsanto,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  coat  and  expense  of 
Monsanto,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  broken,  appraisers, 
and  other  representatives  and  assistants 
as  are  reasonably  necessary  to  carry  out 
the  trustee's  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court -appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  induding  foes 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Monsanto  and  the  tnistee's  power  shall 
be  terminated.  The  trustee's 
compensation  shall  be  based  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Chevron  Assets. 

(7)  Monsanto  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trusteeship,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  coonection  with  the 
preparation  for  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  Uability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

(8)  Within  ten  (10)  days  after 
appointment  of  the  trustee,  and  subjed 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court -appointed 
trustee,  of  the  court,  Monsanto  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  efted 
the  divestitures  required  by  this  Order. 

(9)  If  the  trustee  ceases  to  ad  or  bils 
to  ad  diUgently,  a  subetitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  V.A.  of  this 
Order. 

(10)  The  Commission  or,  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
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request  of  the  trustee  issue  such 
additional  (vders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

(11)  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Chevron  Assets. 

(12)  The  trustee  shall  report  in  writing 
to  Monsanto  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

VI 

A  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  on  which  this 
Order  becomes  final  and  every  sixty  (60) 
days  thereafter  until  Monsanto  has  fully 
complied  %vith  the  provisions  of 
Paragraphs  n,  m,  IV,  and  V  of  this 
Order,  Monsanto  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  or  has  complied  with  those 
provisions.  Monsanto  shall  include  in 
its  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a  full  description  of  all  substantive 
contacts  or  negotiations  for  the 
divestiture  of  the  Chevron  Assets, 
including  the  identities  of  all  parties 
contacted.  Monsanto  also  shall  include 
in  its  compUance  reports  copies  of  all 
written  communications  to  and  from 
such  parties,  all  internal  memoranda, 
and  all  reports  and  recommendations 
concerning  divestiture. 

vn 

h  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  on  which 
this  Order  becomes  final,  Monsanto 
shall  not,  without  the  prior  approval  of 
the  Commission,  directly  or  indirectly: 

A.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  engaged  in 
the  manufactiuv  or  formulation  (either 
directly  or  by  contract)  for  sale  in  the 
United  States  of  any  nonselective 
herbicide  for  residential  use. 

B.  Acqxiire  the  brand  or  trademark  of 
any  nonselective  herbicide  for 
residential  use  used  in  the  United 
States. 

C  Acquires  from  any  other  person  the 
exclusive  rights  to  manufacture, 
distribute  or  sell  for  residential  use  in  or 
to  the  United  States  a  {>esticidal  active 
ingredient  (within  the  meaning  of  7 
U.S.C  136(u))  that  contributes 
simiificantly  to  the  actual  or  perceived 
efficacy  of  any  nonselective  herbicide. 

On  the  aiuuversary  of  the  date  on 
which  this  Order  becomes  final,  and  on 
every  aimiversary  thereafter  for  the 
follo%ving  nine  (9)  years.  Monsanto  shall 


file  with  the  Commission  a  verified 
written  report  of  its  compliance  with 
this  Paragraph  Vn  of  this  Order. 

vm 

A  is  further  ordered,  that,  for  the 
purposes  of  determining  or  securing 
compUance  with  this  Otrder,  and  suoiect 
to  any  legally  recognized  privilege, 
upon  written  request  and  on  reasonable 
notice  of  Monsanto,  Monsanto  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Monsanto  relating  to  any  matters 
contained  in  this  Order;  and 

B.  Upon  five  (5)  days'  notice  to 
Monsanto  and  without  restraint  or 
interference  from  Monsanto,  to 
interview  officers  or  employees  of 
Monsanto,  who  may  have  counsel 
present,  regarding  such  matters. 


ft  is  further  ordered  that  Monsanto 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  change  in 
Monsanto  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor,  the  creation  of 
dissolution  of  domestic  subsidiaries,  or 
any  other  change  that  may  affect 
compliance  obUgations  arising  out  of 
this  Order. 

Exhibit  A — Monsanto  Agricultural 
Company  Prodoct  Spedfication 

NotR  This  Exhibit  A  Is  not  published  in 
the  Federal  Sogiitw.  Copies  are  available 
from  the  Commission's  Public  Reference 
Branch,  H-130, 6th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 

Exhibits 

The  Formula  n  assets  identified  in 
Paragraph  I.G.  of  this  Order  shall 
include  all  rights  obtained  by  Monsanto 
in  connection  with  the  AcmUsition 
relating  specifically  to  the  formulation 
of  a  nonselective  lawn  and  garden 
herbicide  product  developed  or 
currently  under  development  by 
Chevron  as  replacement  or  substitute  for 
Chevron's  Kleenup  products  and 
including  as  active  ingredients  a 
combination  of  240,  MCPP,  fusilade  and 
diquat.  The  Formula  n  assets  include, 
without  limitation,  the  following. 

(1)  All  Environmental  Protection 
Agency  and  other  federal  and  state 
regulatory  agency  registrations  and 
applications  for  Formula  0  products. 
including  the  precise  recipe  or  mixture 
of  the  knu  active  ingredients  and  the 


toxicology,  stability,  eflisctiveness.  and 
such  other  studies  as  were  conducted  to 
support  the  EPA  or  other  regulatory 
applications. 

(2)  All  rights,  title  and  interest  in  and 
to  the  contracts,  if  any.  entered  in  the 
ordinary  course  of  bii^ess  wdth 
customen  (together  with  associated  bid 
and  performance  bonds),  suppliers, 
sales  representatives,  brokers  and 
distributore,  agents,  inventors,  product 
testing  and  laboratory  research 
institutions,  providers  of  electronic  data 
exchange  services,  personal  property 
lesson,  personal  property  lessees, 
licensors,  licensees,  consignora  and 
consignees  relating  exclusively  to 
Formula  n  products. 

Analysis  of  Proposed  Consent  Ordar  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
(Commission)  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Ctmsent  Order  from 
Monsanto  Company  (Monsanto). 

The  proposed  Consent  Order  (Order) 
has  been  placed  on  the  public  record  fbr 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the 
Agreement's  proposed  Order. 

The  Commission's  investigation  of 
this  matter  concerned  Monsanto's 
proposed  acqtiisition  of  the  asses  and 
rights  necessary  to  the  continued 
operation  of  Chevron  Chemical 
Company's  Ortho  Consumer  Products 
Divisions  (Ortho).  Both  Monsanto  and 
Ortho  formulate  and  sell  residential 
non-selective  herbicides  in  the  United 
States  and  are  direct  and  substantial 
competitors  with  respect  to  non- 
selective herbicides  for  residential  use. 

The  Commission  has  reason  to  believe 
that  Monsanto's  acquisition  of  Ortho 
would  substantially  lessen  competition 
in  the  United  States  residential  non- 
selective herbicide  market,  which 
consists  of  manufacttiring  or 
formulating,  marketing  and  selling  non- 
selective herbicide  products  for 
residential  use  in  the  general  control  of 
brush  plants,  weeds  and  grasses,  in 
violation  of  section  7  of  the  Clayton  Act. 
as  amended,  15  U.S.C  18,  and  section 
5  of  the  Federal  Trade  Commission  Act. 
as  amended.  15  U.S.C  45.  The  proposed 
Order,  if  issued  by  the  Commission, 
would  settle  the  Complaint  that  alleges 
anticompetitive  efEscIs  in  the  United 
States  residential  non-aelective 
herbicide  market. 


IMI 


Federal  Regirter  /  Vol.  58,  No.  99  /  Tueaday,  May  25.  1993  /  Notices 


30065 


Under  the  tenns  of  the  proposed 
Order,  Monsanto  shall  divest  to  no  more 
than  three  (3)  Commission-approved 
acquirers  the  Shackle  C  Assets,  which 
include  Ortho's  inventory  of  and  right  to 
102,455  gallons  of  Shackle  C  (the 
technical  name  for  gl)rpho8ate,  the 
active  ingredient  in  Monsanto's 
Roundup  brand  herbicide  and  Ortho's 
Kleenup  brand  heibidde).  To  one  of  the 
acquirers  of  the  Shackle  C  Assets, 
Monsanto  shall  also  divest  the  Kleenup 
Assets,  which  include  formulations  for 
Kleenup  products  and  the  Kleenup 
trademarL  Monsanto  shall  also  divest 
the  Formula  II  Assets,  which  include 
formulations  for  Formula  n,  a  new 
heibidde  formulation  that  Ortho  was 
seeking  to  have  registered  with  the 
United  States  Environmental  Protection 
Agency.  Monsanto  will  provide  to  the 
acquirers  of  the  Shackle  C  Assets, 
Kleenup  Assets,  and  Formula  II  Assets 
such  access  to  such  Monsanto  personnel 
and  assistance  and  training  as  are 
necessary  to  transfer  those  assets. 
Pending  the  divestitures  required  under 
the  proposed  Order,  Monsanto  has 
agreed  to  offer  to  sell  to  each  current 

Eurchaser  of  Shackle  C  up  to  one 
undred  fifty  percent  (150%)  of  the 
volume  of  Shackle  C  the  customer 
purchased  during  the  twelve  (12) 
months  preceding  the  date  on  which  the 
proposed  Order  becomes  final.  This 
provision  of  the  proposed  Consent 
Order  is  aimed  at  helping  to  remedy  the 
loss  of  interim  competition  likely  to 
result  from  the  proposed  acquisition. 

Under  the  proposed  Order,  Monsanto 
would  have  twelve  (12)  months  from  the 
date  the  proposed  Order  becomes  final 
to  divest  the  Kleenup,  Shackle  C,  and 
Formula  II  Assets.  The  divestitures  shall 
be  made  only  to  an  acquirer  or  acquirers 
that  receive  the  prior  approval  of  the 
Commission.  If  Monsanto  fails  to  divest 
the  assets  to  an  approved  acquirer 
within  twelve  (12)  months  of  the 
proposed  Order's  becoming  final, 
Monsanto  shall  consent  to  the 
Commission's  appointment  of  a  trustee 
to  complete  the  divestitures.  Pending 
completion  of  all  divestitures  required 
under  the  proposed  Order,  Monsanto 
would  be  required  to  maintain  the 
viability  and  marketability  of  the  assets 
to  be  divested. 

The  proposed  Order  would  also 
prohibit  Monsanto,  for  a  period  of  ten 
(10)  years  from  the  date  the  proposed 
Order  becomes  final,  from  acquiring, 
without  the  prior  approval  of  the 
Commission,  any  interest  in  any 
concern  engaged  in  the  manufacture  or 
formulation  for-sale  in  the  United  States 
of  any  non-selective  herbidde  for 
residential  use. 


It  is  antidpated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  fadlitate 
public  comment  on  the  proposed  Order, 
and  it  is  not  intended  to  constitute  an 
offidal  interpretation  of  the  agreement 
and  proposed  Order  or  to  momfy  in  any 
way  their  terms. 
Dooald  S.  dark. 
Secntary. 

Concttiriiig  Statement  of  Commissioner 
Dennis  A.  Yao 

In  the  h4atter  of  Proposed  Acquisition  by 
Monsanto  Co.  of  the  Ortho  Consumer 
Products  Division  of  Chevron  Chemical 
Co.  File  No.  931-0047 

I  concur  with  the  Commission's  vote 
to  condition  Monsanto's  acquisition  of 
Ortho's  assets  on  the  divestiture  of  the 
Kleenup  brand  name,  related  formulas, 
and  the  inventory  of  and  certain 
purchase  rights  for  Monsanto's  patented 
produd,  glyphosate.  currently  held  by 
Ortho,  I  write  to  address  some  of  the 
economic  issues  raised  by  a  proposed 
acquisition  that  would  merge  two 
competing  products  and  would  include 
a  reacquisition  of  patented  produd  by 
the  patent  holder. 

Since  Ortho's  glyphosate  inventory 
was  acquired  from  Monsanto,  the  patent 
holder,  one  might  argue  that  Monsanto's 
reacquisition  of  its  own  patented 
produd  would  not  entail  any 
enlargement  of  patent  power.  This  view, 
however,  would  oversimplify  the 
economic  analysis  that  is  appropriate  in 
a  case  like  this.  A  critical  fad  here  is 
that  the  proposed  acquisition  involves 
not  only  a  reacquisition  of  patent  rights 
or  patented  produd  alone,  but  also  an 
acquisition  of  other  assets  whose  value 
is  significantly  intertwined  with  that  of 
the  patented  produd.  Regardless  of  how 
one  would  assess  a  reacquisition  of 
patent  rights  or  patented  produd  alone, 
an  acquisition  of  such  a  combination  of 
assets  by  the  patent  holder  potentially 
raises  antitrust  concerns. 

The  importance  of  assets  that  are 
related  to  the  patent  or  patented  produd 
is  imderscored  by  the  fad  that  a 
significant  commercial  value  is 
generally  achieved  only  when  a 
patented  idea  is  combined  with 
complementary  assets — for  example, 
produdive  capital,  technology,  a  brand 
name,  or  a  marketing  and  distribution 
network.  Complementary  assets  can  be 
charaderized  as  either  general  or 
spedfic.  A  specific  asset  is  one  whose 
value  is  diminished  when  it  is 
redeployed  to  its  next-best  use.*  Once 


complementary  assets  add  to  the  value 
of  a  patented  idea,  it  is  often  difficult  to 
disentangle  what  components  of  value 
derive  from  the  patented  idea  itself  or 
from  other  assets.  This  is  particularly 
true  for  spedfic  assets  because,  by 
definition,  the  value  of  optimally 
combined  spedfic  assets  is  more  than 
the  sum  of  its  parts. 

Spedfic  complementary  assets  are 
potentially  a  source  of  produd 
differentiation,  which  often  makes  it 
difficult  for  a  patent  holder  to  gain 
monopoly  profit  merely  by  controlling 
the  price  and  quantity  of  the  patented 
input.  Moreover,  the  next-best  use  of    . 
these  assets  could  be  in  combination 
with  other  inputs  to  form  a  new  rival 

Clud  that  competes  with  products 
d  on  the  patented  idea.  For  these 
reasons,  the  acquisition  or  merger  of 
such  assets  may  have  an  anticompetitive 
effed.  Indeed,  it  may  bo  argued  that  the 
more  specific  the  assets,  the  greater  the 
potential  for  anticompetitive  effed. 

In  this  case,  it  appears  that  the  two 
glyphosate-based  products,  Monsanto's 
Roundup  and  Ortho's  Kleenup,  are 
differentiated  products,  using  different 
formulas  and  refleding  different  brand 
name  images.  Therefoni,  Monsanto's 
proposed  acquisition  of  Ortho  involves 
a  patented  produd  and  several  specific 
complementary  assets  potentially 
relevant  to  the  residential  nonseledive 
herbicide  market:  Ortho's  inventory  of 
and  purchase  rights  of  glyphosate 
products,  the  Ortho  brand  name  and 
specialized  distribution  network,  and 
the  Kleenup  brand  name  and  formula. 
The  Kleenup  brand  name  is  linked 
directly  to  the  market  for  residential 
nonseledive  herbicides  and  to  the 
functional  properties  of  glyphosate  as 
well. 

Thus,  this  transaction  involves  more 
than  simply  a  reacquisition  of  patented 
products.  Among  other  things,  the 
proposed  acquisition  would  eliminate 
brand  name  competition  between 
Monsanto's  Roundup  and  Ortho's 
Kleenup,  raising  the  concentration  of 
assets  in  the  market  for  residential 
nonseledive  herbiddes  and  likely 
increasing  Monsanto's  ability 
unilaterally  to  exercise  market  power  in 
the  relevant  market. 

Divestiture  of  the  Kleenup  brand 
name  and  related  formulas  mitigates  the 
likely  anticompetitive  effeds  of  the 
merger,  particularly  when  combined 
with  divestiture  of  the  Ortho  glyphosate 
inventory  and  purchase  rights,  which 
increases  the  value  of  the  divested 
Kleenup  brand  name  by  permitting 
Kleenup  to  remain  a  glyphosate 


*  PoMibla  axaaplM  of  •pacific  iiiti  v* 
•pecUliied  pUni  and  aquipuMnt  4  uniqu* 


productioa  tacfanology,  a  product'*  particular  brand 
nam*  imata,  or  a  tpadaliaad  diatribution  oatworL 
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product  For  this  and  odier  reasons,  I 

concur. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Rmoutcm  and  Servlcaa 
Administration 

Hnal  Funding  Priorttlea  for  Granta  for 
Haalth  Education  and  Training  Centera 
tor  Flaeai  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA}  announces  tlie 
final  funding  priorities  for  fiscal  year 
(FY)  1993  for  Grants  for  the  Health 
Education  and  Training  Centers  (HETC) 
F'Togram  under  the  authority  of  section 
746(0  (previously  section  781(f)}  of  the 
Public  Health  Service  Act  (the  Act),  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Public  Law  102-408.  dated 
October  13. 1992. 

Eligibility  and  Purpose 

Eligible  applicants  are  schools  of 
allopathic  or  osteopathic  medicine,  or 
the  parent  institution  on  behalf  of  these 
schools,  or  a  consortium  of  them. 
Assistance  is  for  planning,  developing, 
establishing,  maintaining,  and  operating 
Health  Education  and  Training  Centers. 
Such  support  is  designed  to  iir.prove  the 
supply,  distribution,  quality,  and 
efficiency  of  personnel  providing  health 
services  in  the  State  of  Florida  or  (in  the 
United  States)  along  the  border  between 
the  United  States  and  Mexico  or 
providing,  in  other  urban  and  rural 
areas  (including  frontier  areas)  of  the 
United  States,  health  services  to  any 
population  group,  including  Hispanic 
individuals  and  recent  refugees,  that  has 
demonstrated  serious  health  care  needs. 
Assistance  is  also  to  encourage  health 
promotion  and  disease  prevention 
through  public  aducatloQ. 

Final  Funding  Priorities  for  Fiscal  Year 
1993 

Proposed  funding  priorities  were 
published  in  the  Federal  Register  dated 
March  17, 1993,  58  FR  14411,  for  public 
coBunent.  No  comments  were  received 
during  the  30-day  comment  period. 
Therefore,  as  proposed,  the  final 
^ding  priorities  will  be  retained  as 
follows: 

In  making  awards  in  FY  1993.  a 
funding  priority  will  be  givan  to: 

1.  Appllicants  which  propose  to 
implement  HETC  training  programs  for 
t,  minimum  of  50  underrepresented 
minavity  tiaineea  SBnualfy  in  Health 


Profisssional  Shortage  Areas  CHPSAs)  or 
Medically  Undersarved  Areas  (MUAs). 
The  term  "underrepresented  minorities" 
means,  with  respect  to  a  health 
profession,  racial  and  ethnic 
populations  that  are  underrepresented 
in  the  health  profsssion  relative  to  the 
number  of  individuals  who  are  members 
of  the  population  involved.  For  this 
program,  it  means  American  Indians  ot 
Alaskan  Natives,  Blacks,  Hispanics,  and. 
potentially,  various  siibpopulations  of 
Asian  individuals.  Applicants  must 
evidence  that  any  particular  subgroup  of 
Asian  individuals  is  underrepresented 
in  a  specific  discipline. 

2.  Applicants  which  propose  to 
implement  a  substantial  Public  Keahh 
training  experience  (of  4  to  8  weeks  for 
a  minimum  of  25  trainees,  annually)  in 
one  or  more  of  the  following  training 
sites:  (1)  Facilities  operated  by  a  State  or 
local  health  department;  (2)  a  Migrant 
Health  Center  designated  under  section 

329  of  the  PHS  Act;  (3)  a  Community 
Health  Center  designated  imder  section 

330  of  the  PHS  Act;  or  (4)  hospitals  or 
other  health  care  facilities  of  the  Indian 
Health  Service.  If  such  training  sites  are 
unavailable  in  a  proposed  HETC  service 
area,  applicants  may  propose 
comparable  public  health  training 
experiences  (e.g..  a  4  to  8  week 
community  health  project  supervised  by 
a  tuibI  preceptor).  Trainees  piarticipeting 
in  activities  described  in  Priority  Nos.  1 
and  2  may  include:  students  pursuing 
health  professions  education,  medicine, 
nursing;  students  pursuing  nurse 
practitioner,  certified  nurse  midwifery, 
or  physician  assistant  training;  residents 
(in  family  medicine,  general  internal 
medicine,  general  pediatrics,  or 
preventive  medicine);  commimity 
health  worker  trainees  (indigenous  to 
the  area):  dentists,  nurses,  physicians,  or 
environmental  health  personnel 
pursuing  a  training  program  in  Public 
Health. 

3.  Applicants  which  propose  to  have 
as  part  of  the  advisory  group,  as 
described  in  section  746(f)(4),  at  least 
one  designated  representative  fiom  a 
health  d^)artment  in  the  area  being 
served. 

Additional  Infiormation 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Cherry  Y.  Tsutsumida,  Chief.  AHEC 
and  Special  Programs  Branch,  Division 
of  Medicine.  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration.  ParklaMm 
Building,  room  40-03,  5600  Fishen 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-M50.  FAX:  (301) 
443-8890. 


This  program  is  listed  at  93.189  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Fedwal 
Programs  (as  implemented  through  45 
CFR  part  100). 

This  program  is  not  subiect  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  May  19, 1993. 
Robert  H.  Haraian, 
Administrator. 

(FR  Doc  93-12313  Filed  S-24-93: 8:4S  am}. 
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Public  HMNh  SwviM 

Statemant  of  Organlzatkm,  Funeflona, 
and  Delegations  of  Authority;  Office  <^ 
the  Aaatetant  Secretary  for  llaaHi* 

Part  H.  Public  Health  Service  (PHS). 
Chapter  HD  (Public  Healtii  Service 
Regional  Offices.  HDl-tiDX),  of  the 
Statement  of  Organiiation,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  (42  FR  61318, 
December  2, 1977,  as  amended  roost 
recently  at  55  FR  50058,  December  4, 
1990)  is  amended  to  reflect  the  titie 
change  of  the  Division  of  Federal 
Employee  Occupational  Health,  PHS 
Regions  1-X,  Office  of  the  Assistant 
Secretary  for  Health. 

PvbUc  Haakli  Sanrica  Regional  GflBcaa 

Under  Chapter  HD.  Public  Health 
Service  Regional  Offices,  Section  HD- 
10,  Organization,  change  the  tiUe  of  the 
Division  of  Federal  Employee 
Occupational  Health  (HD*H)  to  Division 
of  Federal  Occupational  Health  (HD^H). 

Under  Section  HD~20,  Functions. 
Public  Health  Service  (PSH)  Regional 
Offices  iHm-HDX).  delete  the  title 
Division  of  Federal  Employee 
Occupational  Health  (HD'H).  and  add 
the  title  Division  of  Federal 
Occupational  Health  (HD*Hl 

Dated:  May  15. 1903. 
Anthony  L.  IttaUag, 

Deputy  At^stant  SecntaryfbrHmMt 
Managaaeat  Operatioas. 
(FR  Due  93-t22fl1  FUed  5-24-03;  8:48  amj 
>  eeoc  ifM  IT  ■ 
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DEPARTMENT  OF  THE  INTERIOR 

NetloMi  Pwfc  Swvic* 

Golden  Qete  National  Recreation  Area 
and  Point  Reyee  National  Seashore 
Adviaory  Contmlaalon;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  at  1  p.m. 
(PDT)  on  Saturday,  June  12. 1993.  at 
West  Marin  School  in  Point  Reyes 
Station,  California  to  hear  presentations 
on  issues  related  to  management  of  the 
Point  Reyes  National  Seashore  and 
ad}oimng  Golden  Gate  National 
Recreation  lands. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  firee  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Swvice  systems  in  Marin,  San  Francisco 
and  San  Mateo  Counties.  Members  of 
the  Commission  are  as  follows: 
Mr.  Richard  Bartke,  Chairman 
Ms.  Amy  Meyer,  Vice  Chair 
Mr.  Ernest  Ayala 
Dr.  Howard  Cogswell 
Brig.  Gen.  John  Crowley,  USA  (ret) 
Mr.  Margot  Patterson  Doss 
Mr.  Neil  D.  Eisenberg 
Mr.  Jerry  Friedman 
Mr.  Steve  Jeong 
Ms.  Daphne  Greene 
Ms.  Gimmy  Park  Li 
Mr.  Gary  Pinkston 
Mr.  Merritt  Robinson 
Mr.  R.  H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Joseph  Williams 
Mr.  Mel  Lane 

Included  on  the  agenda  for  this  public 
meeting  will  be: 

1.  Status  report  on  tule  elk  management 
at  Pierce  Point 

2.  Status  report  on  range  management  at 
Point  Reyes 

3.  Report  on  the  Giacomini  Wetlands 
Feasibility  Study 

4.  Report  on  the  proposed  Point  Reyes 
National  Seashore  Protection  Act 
Interested  individuals,  representatives 

of  organizations,  and  public  officials  are 
invited  to  express  their  views  in  person 
at  the  June  12  public  meeting.  No  action 
is  anticipated  on  these  issues  by  the 
Advisory  Commission. 

This  meeting  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 


will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  for  this 
meeting  Is  available  after  July  2, 1993. 
For  copies  of  the  minutes  contact  the 
Office  of  the  Staff  Assistant,  Golden 
Gete  National  Recreation  Area,  Building 
201,  Fort  Mason,  San  Francisco. 
California  94123. 

Dated:  May  14, 1993. 
L«wit  Albert. 

Acting  Regional  Director.  Western  Region. 
[PR  Doc  93-12279  Filed  5-24-93;  8:45  am] 
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NaUonal  Raglatar  of  HIatoric  Placaa; 
Notification  Of  Pending  Nomlnatlona 

Nominations  for  the  followino 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
15. 1993.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service. 
P.O.  Box  37127.  Washington,  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  June  9, 1993. 
Patrick  W.Andrw. 

Acting  Chief  of  Registration,  National 
Re^ster. 

Arizona 

Apache  County 

Water  Canyon  Administrative  Site 
[Depression/Era  USDA  Forest  Service 
Administrative  Complexes  in  Arizona 
MPS).  Forest  Rd.  285  S  of  Springerville, 
Apache— Sitgreave*  NF.  Springerville 
vicinity.  93000511 

Cochise  County 

Cima  Park  Fire  Guard  Station  (Depression- 
ERA  USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS).  In  Chiricaliua 
WildemeM  NE  of  Douglas,  Coronado,  NF, 
Douglas  vicinity,  93000514 

Portal  Ranger  Station  (Depression-Era  USDA 
Forest  Service  Administrative  Complexes 
in  Arizona  MPS),  Forest  Rd.  42 A  SW  of 
Portal,  Coronado  NF,  Portal  vicinity. 
93000517 

Rustier  Park  Fire  Guard  Station  (Depression- 
Era  USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  SE  of 
Chlricahua  NM,  Coronado  NF,  Douglas 
vicinity,  93000518 

Coconion  County 

Big  Springs  Ranger  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  Along  Ryan 
Rd.,  Kaibab  NF,  Big  Springs  vicinity, 
93000519 

Cdinp  Qover  Ranger  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS).  Off  US  66/89 


SW  of  Williams.  Kaibab  NF,  Williams 
vicinity,  93000520 
Moqui  Ranger  Station  (Depression-Era  USDA 
Forest  Service  AdministrativB  Complexes 
in  Arizona  MPS),  Off  US  180  of  Tusayan, 
Kaibab  NP.  Tusayan  vicinity,  93000521 

Gila  County 

Pinal  Ranger  Station  (Depression-Era  USDA 
Forest  Service  Administrative  Complexes 
in  Arizona  MPS),  S  of  Globe,  Tonto  NF. 
Globe  vicinity,  93000526 

Pleasant  Valley  Ranger  Station  (Depression- 
Era  USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  S  of  AZ  288, 
Tonto  NF,  Young  vicinity.  93000527 

Graham  County 

Columbine  Work  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Cc:r,plsiies  in  Arizona  MPS).  AZ  366  SW 
of  Stafford.  Coronado  NF,  Saflord  vicinity, 
93000516 

Maricopa  C&usty 

Sunflower  Ranger  Station  'Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS).  AZ  87  W  of 
Punkin  Center,  Tonto  NF,  Punkln  Center 
vicinity,  93000528 

Navajo  County 

Pinedale  Ranger  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  Forest  Rd. 
130  (formerly  AZ  260).  Apache— Sitgreaves 
NF,  Pinedale  vicinity,  93000510 

Pima  County 

Lowell  Ranger  Station  (Depression-Era  USDA 
Forest  Service  Administrative  Complexes 
in  Arizona  MPS),  Off  Sabino  Canyon  Rd. 
NE  of  Tucson,  Coronado  NF,  Tucson 
vicinity,  93000529 

Santa  Cruz  County 

Canelo  Ranger  Station  (Depression-Era 
USDA  Forest  Service  Administratis 
Complexes  in  Arizona  MPS).  Forest  Rd. 
528  N  of  Canelo,  Coronado  NF,  Canelo 
vicinity,  93000513 

Yavapai  County 

Beaver  Creek  Ranger  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  Off  1-17  N'E 
of  Rimrock,  Coconino  NF,  Rlmrock 
vicinity,  93000512 

Cooper  Creek  Guard  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  NE  of  Black 
Canyon  City,  Tonto  NF.  Black  Canyon  Gty 
vicinity,  93000525 

Crown  King  Ranger  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  W  of  Crown 
King.  Prescott  NF,  Crown  King  vicinity, 
93000522 

Sycamore  Ranger  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  Forest  Rd. 
68F  SW  of  Camp  Verde,  Prescott  NF,  Camp 
Verde  vicinity,  93000523 

Walnut  Creek  Ranger  Station  (Depression-Era 
USDA  Forest  Service  Administrative 
Complexes  in  Arizona  MPS),  NW  of 
Prescott,  Prescott  NF,  Prescott  vicinity, 
93000524 
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GEOKGIA 
BiiriHCtNnly 

Wayimaboro  Conmtercial  Wgtoric  District.  B. 
6tfa,  B.  7th,  E  8th,  S.  Liberty  and  Myrick 
Sts.,  Waynesboro,  93000490 

NEW  YORK 

IteUBarCovBly 

Trinity  Episcopal  Church— Fairfield,  NY  29 
(Salisbury  St.).  Fairfield.  93000499 

OuMtCcmaiy 

Doyle  Hardware  Building.  330—334  Main  St.. 

Utica,  93000498 
Hurd  S.  Fitzgerald  Building.  400  Vfain  St., 

Utica.  93000S00 
Utica  Daily  Frees  Building.  310— 3t  2  Main 

St..  Utica,  93000S01 

Toapldiia  Coanty 

Halsey.  Nicoll,  House  and  Halseyville 
Archeological  Sites,  Address  Restricted, 
Halseyville.  93000504 

RHOra  ISLAND 

Provid^nca  Coanty 

Ballou — Weadtherhead  House,  Tower  Hill 

Rd.  (Pole  68),  Cumberland  Hill  vicinity. 

93000503 
Patterson  Brothers  CoBunercial  Building  and 

House,  157,  t59  and  161  Broad  St,  Valley 

Falls,  93000502 

VIRGINLl 
Albemarla  Gninty 

Sunnyfields.  VA  53  W  side  at  jet  with  VA 
732,  Simeon  vicinity,  93000S09 

Craig  County 

New  Castle  Historic  District  (Boundary 
increase!,  Boyd.  Broad,  Court,  Main. 
Market.  Middle,  Race  and  Walnut  Sts..  VA 
42  and  VA  311,  Mitchell  Or.  and  Salem 
Ave.,  New  Castle,  93000497 

Ciunberland  County 

Carters^  ille  Historic  District,  Roughly 
bounded  by  VA  45,  VA  649  and  VA  656, 
Cartersvilie.  93000505 


JaniM  CUy  Cooaty 

Archeological  Site  So.  44IC303,  Address 
Restricted.  Williamsburg  vicinity. 
93000507 

Mecklenburg  County 

Bed  Fox  Faim.  VAe88Bslde,0.7miSof 
Jet  with  VA  605.  Skipwith  vicinity. 
93000S08 

New  Knit  County 

£aunaus  Baptist  Church,  VA  106  W  side,  a4 
mi.  S  of  1-64.  Pravidenca  Foi^  vicinity, 
93000506 

IFR  Doc  93-12278  PiM  5-34-43:  8t4S  am) 


AGENCY  FOR  MTERNATIONAL 
DEVELOPMENT 

Houaing  Guaranty  Program; 
Invaatmant  Opportunity 

The  Agency  for  IntematioDal 
Development  (A.LD.)  has  authorized  the 
guaranty  of  loans  to  the  Government  of 
Tunisia  ("Borrower")  as  part  of  AJ.D.'8 
development  assistance  program.  The 
proceeds  of  these  loans  v^ll  ba  used  to 
finance  infrastructure  and  shelter 
projects  for  low-income  fomilies  in 
Tunisia.  At  this  time,  the  Government  of 
Tunisia  has  authorized  A.I.D.  to  request 

f)roposal8  from  eligible  lenders  for  a 
oan  imder  this  program  of  $14.1 
Million  U.S.  Dollars  (U.S.  $14,100,000). 
The  name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  invesUnent 
bankers,  the  amoimt  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  Ttmisia 

Project:  664-HG-004— 414,100.000 
Loan  Guaranty  No:  664-HG-008  AOl 
1.  Attention:  Mr.  Mongi  Crine,  Directeur, 
Direction  du  Paiement  Exterieur,  Banque 
Centrale  de  Tunisie,  Tunis.  Tunisia 
Telex  No.:  BANCENT  15375. 13311 
Telefiax  No.:  216-1-340-615 
Telephone  No.:  216-1-340-588,  254-000 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Hoiising  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday,  June  8, 1993, 
12  noon  Eastern  Standard  Time.  Bids 
should  be  open  for  a  period  of  48  hours 
from  the  bid  closing  date.  Copies  of  all 
bids  should  be  simultaneously  sent  to 
the  following: 

Mr.  Lane  Smith  or  Mr.  Fathi  Kraiem, 

RHUDO/NENA— USAIDmjNiSL\,  c/o 
American  Embassy,  Tunis,  Tunisia 
(Street  addntss:  28  Rue  Su£Cax,  Notie 
Dame,  Tunis,  Tunisia) 
Telex  No.:  14182  USAID  TN 
Telefax  No.:  216-1-782-464  ({aeferred 

ctmununication) 
Telephone  Na:  216-1-784-30Q 
Mr.  David  Crossman/Mr.  Peter  Plmie  Agency 
for  International  Development,  Office  of 
Housing  and  Urtjan  Programs,  PRE/H, 
Room  401,  SA-2,  Washington,  D.C 
20523-0214 
Telex  No.:  892703  AID  WSA 
Telefax  No.:  202/663-2552  ({Refened 

communication) 
Telephone  No.:  202/663-2548/2530 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms. 

(1)  Amount:  U.S.  $14.1  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
r^MyuMDt  of  printdpol  (daring  grace 


period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortii^  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  Interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
and  variable  rates,  and  variable  rates 
with  interest  "caps",  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  7Vh%  U.S. 
Treasury  Bond  due  February  IS,  2023. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(c)  Variable  Interest  Rate  with  "Caps": 
Offers  should  include  a  maximum  (cap) 
rate  ranging  from  10%  to  12%  per 
annum,  and  are  to  be  based  on  the  six- 
month  British  Bankers  Association 
LIBOR.  The  rate  should  be  adjusted 
weekly. 

(5)  Prepayment: 

(a)  Offers  should  include  options  for 
prepayment  and  mention  prepayment 
premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  A.I.D.  require  that  the 
proceeds  of  A.I.D. -guaranteed  loans  be 
used  to  provide  affordable  shelter  and 
related  infrastructure  and  services  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  with  this  requirement,  A.IJ). 
reserves  the  right,  among  its  other  rights 
and  remedies,  to  accelerate  the  loan. 

(6)  Fees:  Offers  should  ^>ecify  the 
placement  fees  and  other  expenses, 
including  A.I.D.  fees.  Faying  and 
Transfer  Agent  fees,  out  of  pocket 
expenses,  etc.  Lenders  are  requested  to 
include  all  legal  fees  in  their  placement 
fee.  Such  fees  and  expenses  shall  be 
payable  at  closing  from  the  proceeds  of 
the  loan. 

(7)  Closing  Date:  Estimated  60  days 
from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  locm  are 
initially  subject  to  the  individual 
discretion  of  the  Bomrwer  and 
thereafter  subject  to  approval  by  A.IJ}. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.IJ}.  as  set  forth  in 
agreements  betwemi  A J.D.  and  tk« 
Borrower. 

The  full  payment  of  the  loans  %vill  be 
guaranteed  by  A  J  J).  Tb«  AJJ).  guaranty 
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will  be  backed  by  the  full  bith  and 
credit  of  the  United  States  of  America 
and  will  be  issued  pursuant  to  authority 
in  Section  222  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  {the  "Act"). 

Lenders  eligible  to  receive  an  A.ID. 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens:  and.  (4)  foreign 
partnerships  or  assodatirais  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  miist  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amoimt  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  A.I.D. 
housing  guaranty  program  can  be 
obtained  from: 

Mr.  Peter  M.  Kimm,  Director,  Office  of 
Housing  and  Urban  Programi,  Agency  for 
International  Development,  Room  401,  SA- 
2,  Washington,  DC  20523-0214, 
Telephone:  202/663-2530. 
Dated:  May  19, 19d3. 

MkhMi  G.  Kilay, 

Assistant  General  Counsel,  Bureau  for  Private 

Enterprise,  Agency  for  International 

Development. 

IFR  Doc.  93-12301  Filed  5-24-93;  8:45  am) 

BiixMO  coot  siis-ei-a 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  A»-32  (Subtle  48X)I 

Boston  and  Maine  Corp.  and 
SpringfMd  Tannlnal  Railwway  Co.— 
Abandonmant  and  Diacontinuanca  of 
Servica  Exemption*— 4n  Worcester 
County,  MA 

Boston  and  Maine  Corporation  (B&M), 
as  owner,  and  Springfield  Terminal 
Railway  Company  (ST),  as  lessee,  have 
filed  a  notice  of  exemption  under  49 
CFR  part  1152,  subpart  F— Exempt 
Abandonments  and  Discontinuances  for 
B&M  to  abandon  and  ST  to  discontinue 
service  over  0.72  miles  of  rail  line 
between  milepost  0.00  and  milepost 
0.72  in  South  Ashbumham.  Worcester 
County,  MA. 

B&M  and  ST  have  certified  that:  (1) 
No  local  traffic  has  moved  over  t^  line 
for  at  least  2  years;  (2)  any  overhead 
traffic  on  the  line  has  been  rerouted  over 
other  lines;  (3)  no  formal  complaint 


filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  government  entity 
acting  on  behalf  of  iuch  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7;  49  CFR 
1105.8;  49  CFR  1105.12  (newspaper 
pubhcation);  and  49  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  and 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abamdonment— Goshen,  360  LC.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  June  24, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152,27(cK2).»  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  '  must  be  filed  by  June  4. 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  June  14, 1993, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washineton,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  also  be  sent  to 
applicants'  representative:  Kevin  J. 
O'Connell,  Boston  and  Maine 
Corporation,  Springfield  Terminal 
Railway  Company,  Iron  Horse  Park,  No. 
Billerica,  MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

B&M  and  ST  have  filed  an 
environmental  report  which  addresses 
environment  and  historic  impacts,  if 


>  A  stay  will  ba  ImumI  routiiMly  by  the 
CommiuioD  in  those  proceedings  where  an 
informed  decitioo  on  aoriroomeaUl  istuet 
(wbsthar  raijad  by  t  party  or  by  the  Coauaiaaiaa't 
Section  of  Energy  and  Eavirafunanl  in  it« 
indepeodaot  invaati^tioii)  cannot  be  maxla  b«(ara 
the  affective  date  of  the  notice  of  exemptloa.  Sea 
Exemption  of  Ont-of-Senrtce  Rail  Unea.  9  LCC2d 
377  (1989).  Any  aoHty  lilting  a  May  (nralvii^ 
environmental  coocera*  b  ancowged  to  file  ita 
request  as  soon  as  possible  In  ardar  to  patmit  this 
Commission  to  review  and  act  on  tha  raqtiatt  before 
the  effective  date  of  this  exeaaptioo. 

'  Sea  ExampL  of  Rail  AfaandaaoMDt— OOen  of 
Finan.  Assist.  4  LCC2d  164  (lOS?). 

>  The  Commission  will  accapt  a  late-fiied  tail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


any,  from  this  abandonment  and 
discontinuance.  The  Section  of  Energy 
and  Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by  May 
28, 1993.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEE 
(room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  tx 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248.  Comments  an 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public 

Environmental,  historic  preservation, 
public  use,  or  trail  uM/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  dedsion. 

Decided:  May  14, 1993. 

By  tha  Commission.  David  M.  Kooschnik. 
Director,  Office  of  Prcceedings. 
Sidney  L  Stricklud,  )r.. 
Secretary. 
[FR  Doc.  93-12319  Filed  5-24-93;  8:45  am] 

BUJJNO  COOC  7«H-M-« 

[Docket  No*.  AB-6S  (Sub-No.  460X):  AB- 
395X] 

CSX  Trartaportatlon,  Inc^ 
Abandonmant  Exemption,  In  Richland 
County,  OH;  Aahland  Railway,  Inc.. 
Discontinuance  Exemption,  in 
Richland  County,  OH 

CSX  Transportation,  Inc.  (CSXT),  as 
owner,  and  Ashland  Railway,  Inc. 
(ASRY).  as  lessee,  have  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonment  and 
Discontinuances  for  CSXT  to  abandon 
and  ASRY  to  discontinue  its  service 
over  approximately  0.12  miles  of  rail 
line  between  Mileposts  60.95  and  61.07, 
at  Mansfield,  OH,  in  Richland  County, 
OH. 

CSXT  and  ASRY  have  certified  that: 
(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period,  and  (4)  that  the  requirements  at 
49  CFR  1105.7.  40  CFR  1105.12 
(newspaper  pubhcation)  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  l^  the 
abandonment  and  discontinuance  of 
service  shall  be  protected  under  Oregon 
Short  Line  R.  Co. — Abandonment — 
Goshen,  360  I.CC.  91  (1979).  To  address 
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whether  this  condition  adequately 
protects  affected  employees,  a  petition 
for  partial  revocation  under  49  U.S.C 
10S05(d)  must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  June  24, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  on 
OFA  under  49  CFR  1152.27(c)(2)  >  must 
be  filed  by  June  4, 1993.  Petitions  for 
reconsideration  or  requests  for  public 
use  conditions  under  49  CFR  1152.28 
must  be  filed  by  June  14. 1993,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives: 

Charles  M.  Rosenberger,  CSX 
Transportation,  Inc.,  500  Water  Street 
J150,  Jacksonville.  FL  32202. 

G.  David  Crane,  Ashland  Railway,  Inc., 
9  Market  Place,  Village  of  Logan 
Square,  New  Hope,  PA  18938. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicants  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment  and 
discontinuance  of  service,  if  any,  on  the 
environmental  and  historic  resources. 
SEE  will  issue  an  environmental 
assessment  (EA)  by  May  28, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  May  20, 1993. 


*  A  $t*j  will  be  istued  routinely  by  the 
CommlMion  In  tho««  proceeding*  where  an 
informed  decision  on  aoviroDmenUi  issue* 
(whether  rmised  by  •  party  or  by  the  Commission's 
SectioQ  of  Energy  and  Environment  (SEE)  in  its 
independaot  InvesUgatioo)  cannot  be  made  prior  to 
the  rftsctiTa  date  of  the  notice  of  exemption.  See 
Exmption  of  Out-of-Servk*  RaU  Linet.  S  LCC2d 
377  (1989).  Any  aotity  seeking  a  sUy  on 
Mvironmental  grounds  is  sncouraged  to  file  its 
request  as  soon  as  possible  in  order  to  pennit  this 
Commission  to  review  and  act  on  the  request  before 
the  aSsctlv*  date  of  this  exemption. 

*Sm  Exempt.  ofBaU  Abandonment— Offen  of 
Finan.  Assist.,  i  LCC2d  164  (1967). 


By  the  Commission,  David  M.  Konsclmlk, 
Director,  Office  of  Proceedings. 
Sidney  L.  SferkkluMl.  Jr., 
Seczvtaiy. 
(PR  Doc  93-12447  Filed  5-24-93;  8:45  am) 

MUMQ  OOOC  TOM-et-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admlniatration 

rrA-W-48.206] 

Amarican  National  Can  Co.,  ClUcago, 
IL;  DIamlaaal  of  Application  for 
Raconaldaration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
American  National  Can  Company, 
Chicago,  Illinois.  The  review  indicated 
that  the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-28,206;  American  National  Can 
Company,  Ciiicago,  Illinois  (May  10, 
1993) 

Signed  at  Washington.  DC.  this  13th  day  of 
April.  1993. 
Manria  M.  Fooks, 

Director,  Office  of  Adjustment  Assistance. 
[PR  Doc.  93-12344  Filed  5-24-93;  8:45  am] 
■NJJNQ  COOC  4S10-30-H 


[TA-W-28, 076] 

Bardd  Management  Co.,  Houston,  TX; 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  7, 1992  in 
response  to  a  worker  petition  which  was 
filed  on  November  20, 1992  on  behalf  of 
workers  at  Baroid  Management 
Company,  operating  out  of  Houston, 
Texas  and  the  subject  of  investigation 
TA-W-28,07B.  Baroid  Management 
Company  functions  as  the  corporate 
headquarters  for  Baroid  Corporation. 

On  June  15, 1992,  the  Department  of 
Labor  amended  the  determination  of 
investigation  TA-W-26,589  assigned  to 
Baroid  Ck)rporation.  The  amended 
determination,  a  certification,  was 
issued  to  include  the  entire  corporation, 
including  the  "corporate  headquarters" 
located  in  Houston,  Texas.  This 
certification  covers  the  workers  of  the 
subject  investigation.  Therefore,  further 
investigation  in  this  case  would  serve 


no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Waahington,  DC  this  12th  day  of 
May  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  93-12346  Filed  5-24-93;  8:45  am] 

■UUNQ  COOC  4S1»-»^ 


[TA-W-27, 118] 

Bethlehem  Steel  Corp.,  Bar,  Rod  and 
Wire  DIvlalon,  Johnatown,  PA;  Reviaed 
Determination  on  Reconalderatlon 

By  order  dated  February  17, 1993  the 
U.S.  Court  of  International  Trade 
(USCIT)  in  United  Steelworkers  of 
America,  and  its  Local  2632,  2535  and 
9157  V.  Secretary  of  Labor,  Court  No. 
92-09-00603,  remanded  this  case  to  the 
Department  after  the  Department 
requested  a  voluntary  remand  in  order 
to  obtain  additional  information  to 
complete  its  investigation. 

New  findings  on  reconsideration 
show  that  a  major  proportion  of  the 
production  at  Johnstown  in  1991  and 

1992  was  integrated  with  the  production 
of  finished  bar  at  the  Lackawaima,  New 
York  plant  of  Bethlehem  Steel.  A 
reduced  demand  for  Johnstown's 
unfinished  bar  products  was  the  direct 
result  of  the  trade  impacted  conditions 
at  Lackawanna.  The  Lackawanna 
workers  were  certified  eligible  for  trade 
adjustment  assistance  on  March  10, 

1993  after  the  Department  reoi}ened  that 
investigation,  (TA-W-27,933). 

Other  findings  on  reconsideration 
show  that  Johnstown  ceased  all 
steelmaidng  operations  and  the 
production  of  bar  products  in 
September.  1992. 

The  remaining  smaller  but  substantial 
share  of  the  bar  products  sold  from 
Johnstown  were  also  adversely  affected 
by  Johnstown's  customers  shifting  to 
foreign  sources  in  1991  and  in  the  first 
quarter  of  1992. 

U.S.  imports  of  cold  finished  steel  bar 
and  hot  rolled  steel  bar  increased 
relative  to  domestic  shipments  in  1991 
compared  to  1990  and  increased 
absolutely  and  relatively  in  the  first 
quarter  of  1992  compared  to  the  same 
quarter  in  1991. 

The  wire  mill  at  Johnstown  was  sold 
in  December  1992  to  Johnstown  Wire 
Technology,  Inc..  in  Johnstown, 
Pennsylvania.  The  wire  mill  had 
increased  sales  and  production  in  1992 
compared  to  1991. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 


IMI 
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CJODcIuded  that  increased  imports  of 
articles  like  or  directly  comp^tive  with 
bar  products  produced  at  Bethlehem 
Steel  Corporation's  Bar,  Rod  and  Wire 
Division  in  Johnstown,  Pennsylvania 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at 
Bethlehem  Steel  Corporation's  Bar  Rod 
and  Wire  Division  in  Johnstown. 
Pennsylvania. 

In  accordance  with  the  provisions  of 
the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

"All  workers  of  Bethlehem  Steel 
Goqxiration,  Bar,  Rod  and  Wire  Division, 
Johnstown,  Pennsylvania  engaged  in 
staelmaking  operations  and  tlie  production  of 
bar  products  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  26, 1991  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974"  and 

"It  is  iurtlier  determined  that  all  workers 
of  the  wire  mill  of  Bethlehem  Steel 
Ck)rporBtion,  Bar,  Rod  and  Wire  Division, 
Johnstown,  Pennsylvania  aie  denied 
eligibility  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  18th  day  of 
May  1993. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  & 

Actuarid  Service,  Unemployment  Insurance 

Service. 

(PR  Doc  93-12350  Filed  5-24-93;  8:45  am] 

BUXMO  coot  ISIS'^HM 


[TA-W-aa.  488] 

B.T^^  E.  RuttMdord,  NJ;  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  29, 1993  in  response 
to  a  union  petition  which  was  filed  on 
behalf  of  workers  at  B.T.F..  E. 
Rutherford.  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  10th  day  of 
May,  1993. 

Mwvfai  M.  Foeks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[PR  Doc  93-12349  PUed  5-24-93;  6:45  am] 


[TA-W-28.106] 

Dowty  AM-oepaoe  Yeidina,  YaUma, 
WA;  AfflnwMye  Determlntlon 
Regarding  Application  for 
ReconeMeralion 

On  April  12, 1993.  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  worlurs  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  March  2, 
1993  and  published  in  the  Federal 
Register  on  March  22, 1993,  (58  FR 
15384). 

The  Dep<irlment's  denial  was  based 
on  the  fact  that  the  decreased  sales  <»■ 
production  criterion  of  the  Ooup 
Eligibility  Requirements  of  the  Trade 
Act.  The  company  submitted  new  data 
showing  that  this  requirement  was  met. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC.  this  14th  day  of 
May  1993. 
Stephen  A.  Wandner, 

Deputy  Director.  Office  ofLe^sIation  «■ 
Actuarial  Services,  Unemployment  Insurance 
Service. 

[FR  Doc  93-12343  Piled  5-24-93;  8:45  am) 
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rrA-W-^28.278] 

Exxon  Corp.  Exxon  Production 
Reeearch  Co.,  Houston,  TX;  Amended 
Certification  Regarding  Eliglt>ility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  {19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
29, 1993,  applicable  to  all  woikers  of  the 
Exxon  Production  Research  Company  of 
Exxon  Company,  U.S.A.  The  notice  will 
soon  be  pubUshed  in  the  Federal 
Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  Exxon  Production 
Research  Company. 

New  Information  received  from  the 
company  shows  that  the  Exxon 
Production  Research  Company  is  a 
wholly  owned  affiliate  of  Uie  Exxon 


Corporation,  not  the  Exxon  Company. 
U.S.A. 

The  Department  is  amending  the 
subject  certification  to  show  the  correct 
name  of  the  subject  worker  group. 

The  amended  notice  apphcab^  to 
TA-W-28.278  is  hereby  issued  as 
follows: 

"All  workers  of  the  Exxon  Productioo 
Research  Company  of  the  Exxon  Corparation, 
Houston,  Texas  who  became  totally  or 
partially  separated  frcun  employment  on  or 
after  January  8. 1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  12th  day  of 
May  1993. 

Marvin  M.  FiMks. 

Director,  Office  of  Trade  Adfustment 
Assistance. 

(FR  Doc  93-12345  FUmI  5-24-93;  8:45  am) 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adfustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
May  1993. 

In  order  for  an  affirmative 
determir.ation  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

12)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  hke  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinetioiu 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-28,347;  Hayes  Wheels 

International.  RtHnulus,  W 
TA-W-28.424.  PBP  Fabrication,  Inc.. 

Odessa.  TX 
TA-W-28.158;  Northmp  Corp.. 

Norwood.  MA 
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TA-W-28,128:  Mono  Lisa  Coat  Co.. 

Hoboken.  NJ 
TA-W-28.422:  Union  Metal  Corp., 

Muskogee,  OK 
TA-W-28.367;  Alphabet.  Inc..  FMA  Div.. 

Fannington,  MO 
TA-W-28.112;  General  Altronics  Corp.. 

Cathode  Ray  Tube  Div., 

Philadelphia.  PA 
TA-W-28.358;  M-1  Drilling  Fluids. 

Westlake.  LA 
TA-W-28.331;  XY  Resources.  Inc.. 

Ardmore.  OK 
TA-W-28.42S:  Pennshire  Stores.  Plant 

«2,  Portage^  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  spedfied. 

TA-W-28.465:  Tracey  Warner  School  of 
Fashion,  Philadelphia,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,450;  Ambro.  Inc.,  Humble.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.439:  Enron  Liquid  Fuel  Co.. 
Houston.  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28,553:  Nerco  Coal  Co..  Portland. 
OR 

Increased  imports  did  not  contribute   . 
importantly  to  worker  separations  at  the 
firm. 

TA-W-28.349;  United  States  Steel 
Group.  Clairton  Coke  Works, 
Clairton.  PA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28.359:  Cooper  Industries. 
Beldon  Div..  Jena.  LA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  dechne  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28.519:  CRM  Services.  Crane.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
irnder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.461;  General  Electric  Co.. 
Arrester  Operations,  Pittsfield,  MA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 


TA-W-28JtU:  Wool  Fashions, 
Hoboken.  NJ 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totallv  or 
partially  separated  as  required  for 
certification. 

TA-W-28,442:  Stanley  Smith  Security, 
Inc..  Trojan  Nuclear  Plant,  Rainier, 
OR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.449:  Aim  Industrial  Supply. 
Kalamazoo.  MI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
iinder  section  222  of  the  Trade  Act  of 
1974. 

TA~W-28.564:  Sooner  Pipe  &  Supply 
Corp..  Tulsa.  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.423;  Princeton  Packaging. 
Inc..  Bakery  Packaging  Products, 
Div..  Bloomington.  IN 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinationa 

TA-W-28.336.  Nancy  Fashions  of 
Noxen.  Inc..  Tunkhannock.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
1. 1992. 

TA-W-28.219;  Palermo  Fashions.  Inc.. 
Hoboken.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  5, 
1992. 

TA-W-28.574;  Cameo  Products  6- 
Services,  Anchorage,  AK 
A  certification  was  issued  covering  all 
workers  engaged  in  exploration  ft 
drilling  activity  on  or  after  April  8, 
1992. 

TA-W-28.417;  Monsanto  Chemical  Co., 
Everett.  MA 

A  certification  was  issued  covering  all 
workera  engaged  in  employment  related 
to  the  production  of  organo  phosphates 
or  plastidzers  separated  on  or  after 
February  25, 1992.  It  was  further 
determined  that  all  workers  engaged  in 
employment  related  to  the  production  of 
scripsets  are  denied  eligibihty  to  apply 
for  adjustment  assistance. 

TA-W-28.448:  Atron.  Inc.^High  Q. 
Lakeview.  MI 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1, 
1992. 

TA'W-28,348:  GL.G.  Energy  LP.. 
Sidney.  MT 

A  certification  was  issued  covering  all 
woriiera  separated  on  or  after  December 

29. 1991. 

TA-W-28.429:  Gateway  Safety  Systems, 
Michigan  City,  IN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  22. 
1992. 

TA-W-28,530:  LeDamor,  Feasterville. 
PA 

A  certification  was  issued  covering  all 
woricera  engaged  in  the  production  of 
ladies'  sportswear  separated  on  or  after 
March  24. 1992. 

TA-W-28,306;  Ingersoll  Dresser  Pump 
Co..  Harrison.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 

26. 1992. 

TA-W-28.441:  American  Welding  «-  Mfg 
Co..  Warren.  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  5, 
1992. 

TA~W-28,520;  Granada  Industries 
Corp..  Martinsburg.  WV 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  25. 
1992. 

TA-W-28.535:  Thomson  Co..  Gibson. 
GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  29. 
1992. 

TA-W-28.443:  Smith  Energy  Services.  El 
Reno,  OK 

A  certification  was  issued  covering  all 
worken  engaged  in  the  production  of 
exploration  and  drilling  of  crude  oil  and 
natural  gas  separated  on  or  after  March 
2. 1992. 

TA-W-28.3i7  8r  TA-W-28.317A: 
Brazier  Forest  Industries,  Inc., 
Molalla.  OR  and  Seattle.  WA 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  softwood 
dimensional  lumber  separated  on  or 
after  February  2. 1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May  1993. 
Copies  of  thtae  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avoiue.  NW..  Washington. 
DC  20210  dining  normal  business  houn 
or  will  be  mailea  to  persons  to  write  to 
the  above  addresses. 
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Dated:  XfUy  18, 1993. 
Mwria  M.  PiMtks. 

Dinctor.  Offica  of  Trade  Adjustment 
Astistance. 

[FR  Doc.  93-123S1  Piled  5-24-93;  8:45  am] 
■UMQ  COM  «1».a»-M 

rA-W-3S.1«1,  TA-W-«,181A,  and  TA-W- 
2a,1S1B] 

The  HUI  Acme  Ca  and  Lome  Machine, 
Gorham,  ME,  New  Rochelle,  NY  and 
Middleburg  Heighta,  OH;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Aaaistance 

In  acx:ordanc8  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Wotket  Adjiistment  Assistance  on 
March  25. 1993,  applicable  to  all 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  April  6. 1993  (58  FR  17910). 

New  information  from  the  company 
shows  that  workers  were  separated  for 
lack  of  work  in  New  Rochelle,  New 
York  and  Middleburg  Heights,  Ohio. 
Accordingly,  the  [department  is 
amending  the  certification  to  include 
worker  separations  in  New  Rochelle, 
New  York  and  Middleburg  Heights. 
Ohio. 

The  amended  notice  applicable  to 
TA-W-28,181  is  hereby  issued  as 
follows: 

"All  workers  of  Hill-Loma,  Incorporated  d/ 
b/a  The  Hill  Acme  Ckimpany  and  Loma 
Machine,  Gorham,  Maine,  New  Rochelle, 
Neiw  York  and  Middleburg  Heights,  Ohio 
who  became  totally  or  partially  separated 
from  employment  on  or  after  October  27, 
1991  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974." 

Signed  in  Washington,  DC,  this  11th  day  of 
May  1993. 

ManrinM.Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-12348  Filed  5-24-93;  8:45  am] 
■UMO  coot  4S10-aMi 


[TA-W-28,2U;  TA-W-2«,258A] 

Texaco,  Inc.,  Expioralion  and 
Production  Technology  Department, 
Houcton,  und  Bellalre,  TX;  Amended 
Certification  Regarding  Eligit)Ulty  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
19, 1993,  applicable  to  all  workers  of  the 
Exploration  and  Production  Technology 
Department  of  Texaco,  Inc.,  Houston. 
Texas.  Hie  certification  notice  was 
published  in  the  Federal  Register  on 
May  4, 1993  (58  FR  26560). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  Exploration  and 
Production  Technology  Department  of 
Texaco,  Inc.  New  information  received 
from  the  company  shows  that  the 
Exploration  and  Production  Technology 
Department  of  Texaco,  Inc.,  has  two 
locations,  one  in  Houston  and  one  in 
Bellalre.  Texas. 

The  Department  is  amending  the 
subject  certification  to  include  the 
Bellalre,  Texas  location. 

The  amended  notice  applicable  to 
TA-W-28,258  is  hereby  issued  as 
follows: 

"All  workers  of  the  Exploration  and 
I'roduction  Technology  Department  of 
Texaco,  Inc.,  Houston,  Texas  and  Bellaire, 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  12, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  12th  day  of 
May  1993. 

Marvin  M.Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

(PR  Doc  93-12347  Filed  5-24-93;  8:45  am] 
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APPENDIX 


Investigattona  Regarding  Certiflcatione 
of  EligibUity  To  Apply  for  Worker 
Adjustment  Aaaietanoe 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  Uie  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  [>er8ons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  4. 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  4, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  10th  day  of 
May,  1993. 

Manrin  M.  FooIbs, 

Director.  Office  of  TVode  Adjustment 
Assistance. 


PeWoner  (unionNvort(«rs/lhm) 


WCi  StMi  (USWA) 

Walbar,  Inc.  (Co.) 

ToWn  Magnetics,  Inc.  (Co.) 

Tarmeoo  Qas  Pipeline  Co.  (woilters) 

OTS  Intematfonal.  Inc.  (Co.) 

Nasoo  Spoittwu  (wortcars) 

EUisvflte  Manutecturing  Co.  (woikers) 

Homestaka  Mning  Co.  (workers) 

Fed  Sportnvaar  (ILGWU) 

Dynamic  OoeurM  (wortiefs)  .„ 


Location 


Warren,  OH 

Peabody,  MA 

Fremont.  CA 

Houston,  TX 

Shawnee,  OK  . 

GaWtdn,  PA  

ElUsviBe,  MS 

Golden,  CO 

Federaisburs.  MD 
Massena.  NY  


Date  re- 
ceived 


05/10/93 
05/10/93 
05/1  Q«3 
05/1  Q«3 
05/1  Om 
05/1 0«3 
05/10/93 
05/1 0«3 
05/10/93 
05/1  Q«3 


Date  of 
petition 


04/26/93 
04/26/93 
04/26/93 
04/28/93 
04/29/93 
04/28/93 
04/23/93 
04Ai6/93 
04/25/93 
04/28/93 


PeUtian 
No. 


28,632 
28,633 
28,634 
28,635 
28.636 
28,637 
28,638 
28,639 
28,640 
28,641 


Afltdea  produced 


Carbon  Steal  Col. 
Jet  Engine  Turtilne  Components. 
Electronic  Transfonners. 
Graphic  Alts  Sen/lces. 
Wettieed  EqiipmenL 
Embroidered  Sweatwaar. 
Chiidren-s  &  Adults'  Clolhing. 
Engineers,  Inspectors,  Geologist 
Ladies  Sportswear. 
Sacurtty  Galas  and  Doors. 
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Localon 

Data  re- 
ceived 

Di<aof 
peMon 

Petition 
Na 

Artidaa  produced 

Oonakteon  MMng  Co.  (woftwn) 

Chevron  USA  Prod.  Co..  PM.  R«ilnery 

(wotksrs). 

Chevron  SetvteM  Co.  (Co.) 

Chevron  Sen^toes  Co.,  Products  (Co.) 

Chevron  Sentoee  Co.MKheeing  (Co.) .. 

Chevron  Sentoee  CoTStaff  (Ca) 

Chevron  Sefvioee  Co.^nnance  (Co.) 

Chevron  Cofp.  Headquaitecs  (Ca) 

rihH  (Co )  . 

Astronautics  Coip.  of  Amertca  (wwliere)  . 

Tuppenwara  Manufacturing  (woiters)  . 

Anne»ong  World  Industries,  kw.  (woffc- 

efs). 
Norih  Amertcan  Energy  Services  {"uoik- 

ers). 
Nematond  Resisttva  Corp.  (HJE)  

South  Berwick.  ME 
Cedar  Grove.  WV  - 
Philadelphia.  PA 

San  Francisco.  CA . 

Concord.  CA  — 

San  Ramon.  CA 

Port  Arthur.  TX 

Houston.  TX 

San  FrarKisoo,  CA  . 

Toms  River,  NJ 

Hurtey.  W1 

Falls,  TN 

Braintree,  MA 

Rerfnier.  OR 

Corpus  ChrisH,  TX  . 

05/1003 

osnona 

05/10/93 

05/10^ 
06/1083 
06/1093 
0S/1O93 
05/10/93 
06/10^93 
0S/1O93 
06/1OB3 
05/1093 
06/1093 

05/1 093 

05/1 OB3 

04/26/93 
06/1093 
04/1  a«3 

04/2093 
04/2093 
04/2093 
04/2093 
04/20^ 
04/20/93 
0300^ 
04/06A3 
04/1093 
04/28^3 

04/28/93 

05/03/93 

28,642 
28.643 
28,644 

28,645 
28,646 
28,647 
28.648 
28.649 
28.650 
28.651 
28,652 
28,653 
28,654 

28.655 

28,656 

l-adtesShoee. 

Coat. 

Home  Heating  ON.  Diesel  Fuel.  Jet  Fuel. 

Support  For  ON  and  Qas. 
Support  For  ON  and  Qas. 
Support  For  ON  and  Gas. 
Supjxyt  For  ON  and  Qas. 
Support  For  Oi  and  Qas. 
Support  For  ON  and  Qaa. 
Dye  Blends. 
arcuH  Boanis. 
Plastic  Housewares. 
Textte  Machinery. 

Maintenance  of  Nudear  Power  Planl 

Resistors. 

[FR  Doc  93-12342  Filed  5-24-93;  8:45  am] 
MUMQ  OOOC  4S10-a»-H 


HAT10NAL  AERONAUTICS  AND 
SPACE  AOMINiSTRATION 

[Notice  93-047] 

Intant  To  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACnON:  Notice  of  intent  to  grant  a  patent 

license. 


DATES:  Comments  to  this  notice  must  be 
received  by  July  26, 1993. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Harry  Lupuloff.  (202)  358-2041. 

Dated-  May  14. 1M3. 
Edward  A.  Fraakle, 

General  Counsel. 

[FR  Doc  93-12253  Piled  5-24-93;  8:45  am] 

BNJJNQ  COOC  7S1«-0t-M 

[Notice  83-048] 


SUMMARY:  NASA  hereby  gives  notice 
intent  to  grant  Advanced  High 
Temperature  Strain  Sensors  of 
Diego.  California,  a  partially 
royalty-bearing,  revocable " 
practice  the  invention  descri< 
claimed  in  U.S.  Patent  ApplicaUon 
Serial  No.  07/928365.  entitled 
"Compensated  High  Temperature  Strain 
Gage."  filed  on  August  12, 1992.  The 
proposed  patent  license  will  be  for  a 
limited  nimiber  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  part  1245 
subpart  2.  NASA  will  negotiate  the  final 
terms  and  conditions  and  grant  the 
partially  exclusive  license,  uinless 
within  60  days  of  the  Date  of  this 
Notice,  the  Director  of  Patent  Licensing 
receives  written  objections  to  the  grant, 
together  with  any  supporting 
documentation.  The  Director  of  Patent 
Licensing  will  review  all  written 
objections  to  the  grant  and  then 
recommend  to  the  Associate  General 
Cx)unsel  (Intellectual  Property)  whether 
to  grant  the  partially  exclusive  license. 


— intent  To  Grant  a  Partially  Exdualve 
Patent  Ucenee 


AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACnON:  Notice  of  intent  to  grant  a  patent 

license. 

SIMIMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  JP  Technologies,  Inc.,  of 
Upland,  California,  a  partially  exclusive, 
royalty-bearing,  revocable  license  to 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  Application 
Serial  No.  07/928,865,  entitled 
"(Compensated  High  Temperature  Strain 
Gage,"  filed  on  August  12, 1992.  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  part  1245 
subpart  2.  NASA  will  negotiate  the  final 
terms  and  conditions  and  grant  the 
partially  exclusive  license,  unless 
within  60  days  of  the  date  of  this  notice, 
the  Director  of  Patent  Licensing  receives 
written  ob)ectiao8  to  the  grant,  together 
with  any  supporting  documentation. 


The  Director  of  Pat«it  Licensing  will 
review  all  written  objections  to  the  grant 
and  then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  partially  exclusive 
license. 

DATES:  (!]omments  to  this  notice  must  be 
received  by  July  26. 1993. 
ADDf^SSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington,  EX]  20546. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Harry  Lupuloff,  (202)  358-2041. 

Dated:  May  14, 1993. 
Edward  A.  Fnmkla, 
General  Cotuuel. 

(FR  Doc  93-12252  Filed  5-24-93;  8:45  am] 
■tujNa  cooe  7st«-«Mi 


[Notioe  No.  93-046] 

Intent  To  Grant  an  Exdualve  Patent 
License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Synthecon,  Inc.,  of 
Friendswood,  Texas,  an  exclusive 
royalty-bearing,  revocable  license  to 
practice  the  inventions  assigned  to 
NASA  an  described  in  U.S.  Patent  Na 
5.153.131,  entiUed  "High  Aspect 
Reactor  Vessel  and  Metiiod  of  Use"; 
U.S.  Patent  No.  5,155,034.  entitled 
"Three  Dimensional  Cell  to  Tissue 
Assembly  Process";  and  U.S.  Patrait  No. 
5.155,035,  mtiUed  "Method  of 
Culturing  MammaUan  Oils  in  a 
Perfused  Bioreactor."  The  proposed 
patent  license  will  be  for  a  limited 
number  of  years  and  will  contain 


appropriate  terms,  limitations  and 
conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  part  1245 
subpart  2.  NASA  will  negotiate  the  final 
tenns  and  conditions  and  grant  the 
exclusive  license,  unless  within  60  days 
of  the  Date  of  this  Notice,  the  Director 
of  Patent  Licensing  receives  written 
objections  to  the  grant,  together  with 
any  supporting  documentation.  The 
Director  of  Patent  Licensing  will  review 
all  written  objections  to  the  grant  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  July  26, 1903. 
AO0RE88E8:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 
RM  njRTHER  MFORMATKM  CONTACT: 
Mr.  Harry  Lupuloff,  (202)  35&-2041. 

Dated:  May  13, 1993. 
Edward  A.  Fruikle, 
General  Counsel. 

(FR  Doc  93-12254  Filed  5-24-93;  8:45  am] 
MUJNQ  COOC  7S1»-01-M 
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[Notice  •3-04»] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  License 

AQENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 
hcBinse. 

SUMMARY:  NASA  hereby  gives  noUce  of 
intent  to  grant  Vector  Research.  Inc..  of 
Milan,  Ohio  a  partially  exclusive, 
royalty-bearing,  revocable  License  to 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  5.053.341, 
entitled  "Tissue  Simulating  Gel  for 
Medical  Research."  which  issued  on 
October  1, 1991,  to  NASA.  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  Umitations, 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  part  1245 
subpart  2.  NASA  will  negotiate  the  final 
terms  and  conditions  and  grant  the 
partially  exclusive  license,  imless 
within  60  days  of  the  date  of  this  notice, 
the  director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Director  of  Patent  Licensing  will 
review  all  written  objections  to  the  grant 
and  then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  partially  exclusive 
license. 


DATES:  Comments  to  this  notice  must  be 
received  by  July  26, 1993. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington,  DC  20546. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Harry  Lupuloff,  (202)  358-2041. 

Dated:  May  13, 1993. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc  93-12251  FUed  5-24-93;  8:45  am] 
MUJNQ  COOK  Tlia-M-M 


NATIONAL  CREDTT  UNION 
ADMINISTRATION 

Public  Infonnetlon  Collection 
Requirement  Sut>mltted  to  OMB  for 
Review 

Dated:  May  13, 1993. 

The  National  Credit  Union 
Administration  has  submitted  the 
following  public  information  collection 
requirement  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submissions  may  be 
obtained  by  calling  the  NCUA  Clearance 
Officer  listed.  Comments  regarding 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  NCUA  Clearance  Officer, 
NCUA.  Administrative  Office,  room 
7344. 1776  G  Street.  Washington,  DC 
20456. 

Natioiul  Credit  Uoion  Administratioa 

OMB  Number:  3133-0068. 

Form  Number:  None 
Type  of  Review:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Title:  Nondiscrimination 
Requirements. 

Description:  This  regulation  requires 
an  FCU  to  keep  a  copy  of  the  property 
appraisal.  It  also  requires  that  an  FCU 
using  geographic  factors  in  evaluating 
real  estate  loan  applications  must 
disclose  such  fact  on  the  appraisal  and 
state  its  justification.  This  regulation 
insures  comphance  with  the  Fair 
Housing  anti-redlining  requirements. 

Respondents:  Federal  credit  unions. 

Estimated  Number  of  Respondents: 
3.680. 

Estimated  Burden  Hours  per 
Response:  .2  hours. 

Frequenqr  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
736  hours. 

OMB  Number:  3133-0108. 

Form  Number:  None. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 


Title:  Monitoring  Bank  Secrecy  Act 
Compliance. 

Description:  Needed  to  allow  NCUA 
to  determine  whether  credit  unions 
have  estabUshed  a  program  reasonably 
designed  to  assure  and  monitor  their 
compliance  with  current  recordkeeping 
and  reporting  requirements  estabUshed 
by  federal  statute  and  Department  of 
Treasury  Regulation. 

Respondents:  Federally  insured  credit 
unions. 

Estimated  Number  of  Respondents: 
12.670. 

Estimated  Burden  Hours  per 
Response:  3.07  hours. 

Frequency  of  Response: 
Recordkeeping. 

Estimated  Total  Reporting  Burden: 
38,938  hours. 

OMB  Number:  3133-0121. 

form  Number:  None. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Title:  Notice  of  Change  of  Officials 
and  Senior  Executive  Staff. 

Description:  This  statutory  provision 
requires  that  credit  imions  that  are 
newly  chartered  or  in  troubled 
condition  notify  the  NCUA  Board  before 
making  any  changes  to  their  board  of 
directors  or  senior  management. 

Respondents:  Federally  insured  credit 
unions. 

Estimated  Number  of  Respondents: 
785. 

Estimated  Burden  Hours  per 
Response:  2  hours. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Reporting  Burden: 
1,570  hours. 

Clearance  Officer:  Wilmer  A.  Theard 
or  Patricia  Slye.  (202)  682-9700, 
National  Credit  Union  Administration, 
room  7344, 1776  G  Street,  NW., 
Washington.  DC  20456. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208.  New  ExecuUve 
Office  Building.  Washington,  DC  20503. 
BackyBakar, 

Secretary  of  the  NCUA  Board. 
(FR  Doc  93-12267  Filed  5-24-93;  8:45  am) 
MUJNQ  COM  TB>l-»t-«l 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

International  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  International 
Advisory  Panel  (International  Projects 
Initiative  Section)  to  the  National 
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Qjuncil  OD  the  Arts  will  be  Iteld  on  June 
14-16. 1903  from  0  a.in.-6  p.in.  and 
June  17  from  9  a.m.-^  p^m.  in  room  716 
at  the  Nancy  Hanks  Center,  1100 
Pennsyhrania  Avanua.  NW., 
Washingtan.  DC  20506. 

Portioos  of  this  meeting  will  be  open 
to  the  public  on  June  14  from  0  a.m.- 
10  a.m.  and  June  17  from  1  p.m.-5  p.m. 
for  opening  remarks,  policy  discussion 
and  guidelines  review. 

The  remaining  portions  of  this 
meeting  on  June  14  from  10  a.m.-6  p.m., 
June  15-16  frxxn  9  a.m.'O  pan.,  and  June 
17  from  9  a.m.-l  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  infcHination  given 
in  confidence  to  the  agoncy  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  theee  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/662-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

FuilhoT  information  wth  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Aits,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  May  20, 1063. 

Director,  Aum7  Operatioat,  Nabomd 
Kndownmnt  for  the  Arts. 

[PR  Doc  93-12363  FiM  5-24-93;  8:4S  am] 


Protects  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  Jime  14, 
1993  from  10  a.m.-5  pjD..  Juna  IS  from 
9:30  a.nL-A:30  p.m.  and  June  16  from 
9:30  a.m.-2:30  p  jn.  In  room  M-07  at  tha 
Nancy  Hanks  Caotar.  1100  Pannayhrania 
Avemia.  NW..  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  opm 
to  tha  public  on  Jime  14  from  10  a.m.- 
5  p.m.  and  June  16  from  1:30  pjn.-2:30 
p.m.  The  topics  will  be  program 
overview,  policy  diacussi<ni  and 
guidelines  review. 

llie  remaining  (Kvtiona  of  this 
meeting  on  June  IS  from  9:30  a.m.-5:30 
p.m.  and  June  16  from  9:30  a.m.-l:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  Naticmal 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  Slates 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permittea  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constitunx^iea. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Furtho'  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  M.  Sabine,  Adviscvy  Committee 
Management  Officer,  National 
Endowmant  for  the  Aits,  Waahingtnn. 
DC  20506.  or  call  (202)  682-M30. 

Dated:  May  20. 1M3. 

Director.  Panel  Operatioaa,  Natioad 

Endowment  for  the  Arts. 
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Mueie  Advtoory  Panel  Meetlno 

Pursuant  to  sactioo  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-^M3).  as  amaodad.  notioa  ia  hsnby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Ovanriew/^Mcial 


POSTAL  RATE  COMMISSION 
Commlaaion  VM 

May  20. 1903. 

Notice  is  hereby  given  that  the 
Chairman.  Commiaaiaoara,  and  certain 


advisory  staff  peraoanel  will  visit  DHL 
Worldwide  Expraai  airport  ccurier 
facility  in  Irving.  Taxaa.  on  Juna  1. 1993. 
American  Airlinoa  mail  and  freight 
opwations  at  the  Dallaa/Fort  Worth 
Airport,  Texas,  on  June  2. 1903,  and  LEE 
DataMail  Servicea  in  Dallas,  Texas,  on 
Juna  3, 1993. 

A  report  of  the  visits  will  be  on  file 
in  the  Commission's  Docket  Room.  For 
further  information  contact  Charlaa  L. 
Clapp,  Secretary  of  the  Commission  at 
202-789-6840. 
OuuIh  L.  Qapp, 
Secntary. 

[FR  Doc  93-12357  Filed  5-24-93;  8:4S  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Reiaeae  Na  34-32332;  FNa  Na  8R-B8E- 
93-11] 

Salf-Regulatory  Organizatlona;  Filing 
and  Order  Granting  Temporary 
Accelerated  Approval  of  Propoaed 
Rule  Change  by  Boaton  Slock 
Exchange,  Inc.  Relating  to  Examination 
Spedficatlona  for  Ita  Floor  Member 
Examination 

May  19, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  May  6, 
1993,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  •■Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
otganization.  The  Commission  ia 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fix>m  interested  persona. 

L  Self-Regulatory  Orgaaliattoa'e 
SUtement  of  the  Tema  of  Subatance  of 
the  Pnyoaod  Rule  Changa 

The  Exchange  has  filed  the 
Examination  Spedficatlona  for  Its  Floor 
Member  Examination. 

The  ExdtanBa  ia  raqueatins  temporary 
accelerated  effectivcDeaa  of  the 

Eropoaed  rule  change.  The  Exchange 
elieves  that  such  accelerated 
effsctiveneas  is  neceaaary  and 
appropriate  in  view  of  t^ 
administrative  nature  of  the  exam  and 
its  impoitanoe  in  determining  die  level 
of  training,  competanoe  and  experience 
of  members  employed  on  the  trading 
floor. 


*  IB  U.&C  rimi)  (i«M). 

*  17  (7R  Maisb-*  (laai). 
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SUtatarj  Bads  far.  &•  PrapoMd  Kids 


In  its  fiUBgwitb  thsCommiMioB.  Um 
self-ragulatwy  oigmintion  inchidetf 
stataments  conoanyng  th«  puipoae  of 
and  baala  far  th«  propo0»d  rale  chang* 
and  diacuased  any  cnmiMnta  it  recairad 
on  tha  propoaad  nila  dianga.  Tha  taxt 
of  these  atatamenta  may  be  examined  at 
the  placaa  specified  in  Rem  m  below. 
The  self-regidatory  organizatian  baa 
prepared  anmmariee,  sat  forth  in 
SecticHis  A.  B.  and  C  belomr,  of  the  moat 
significant  aspects  of  sacfa  statements. 

A  Self-Regulatoiy  Orgfudzation't 
Statemaa  of  the  Purpose  of,  and 
Statatery  Baais  for.  the  Prt^posed  Ruh 
Chongo 

1.  Purpose 

The  Floor  Member  Examination  was 
created  as  an  Exchange  regulatory 
initiative  designed  to  cod^.  clarify  and 
give  tpodScUy  to  compUanca 
obligrtiona  <rf  Rxrhanga  mairfwrs  and 
member  organisations.  The  BSE's  Floor 
Member  Examination  la  a  qualifications 
examination  intended  to  ensure  that  the 
indivlda^  floor  mambara  have  tha 
knowledge,  skills  and  abiBtias  necessary 
to  carry  out  their  )ob  responsibilities. 
The  Exandnatioa  Specifications  dsl^ 
tha  anas  covazed  by  tha  exaas  and  break 
down  tfaa  proportion  of  examinatiaD 
questions  culled  from  each  ana. 

Independent  fkMV  biokars  and 
spedabats  who  are  employed  by 
member  finna  on  tha  trading  floor  must 
taka  and  pass  the  examination  before 
the  cammenosmant  of  emplojmieni  on 
the  trading  floor  in  order  to  be  in 
com|riianoa  with  the  requiremoits  of  the 
Constitution  and  Rulea  of  the  Board  of 
GovsnuHB.*  Fkxv  dwks,  «rith  the 
conaant  of  the  Exchange,  however  have 
three  nmitha  from  coramancaaient  ef 
employment  to  pass  the  exam.* 

The  Exchange  is  reoueeting  temporary 
accelerated  approval  for  a  ninety  oay 
period  in  order  to  continue 
administering  the  proposed  exam  in 
plaoa  of  the  old  axam  which  has  become 
obs(riete.  as  well  as,  to  provide  the 


*  7W  BSB  raqniTM  IhM  taulKMoitet  floor 
farolMn,  •padaUito  aad  fflaor  cLdci  pw«  iha 


Kxchiy't  Plaof  llwibw  RMmiMtton, 
IndepcMknt  float  fanhan  and  TrrriiliTti  moct  bat 
paat  iLa  Ploac  Bcokar  ExamlaatkB  baiLM  acting  la 
tfaaif  Mayactt^a  oapacUy.  Saa  BSSCnntlltmfaM  Art. 
DC.  MCtfoa  3(d)  and  BuIm  of  Boaid  of  CovMWMa. 
Chaptat  XIV.  1 2\saQtm,  InAtftnAmt  Woaa 
Brakaca;  Gbaplv  XV.  I  uas.Ot  DaaiarSpaciaUa^ 
« -nw  Bar  •  Mlaa  panaU  a  fl«et  chfk  la  Mrfam 
limltad  darkai  dutiaa.  witk  Hm  coMaM  ollha 
Exduofa.  ior  thraa  wiiidM  wUfaaut  wik^  paaaad 
th*  PWf»  M— *M.  g«.».t,.M..^  «f„  rhaiiiw  XTV 

S  21S3  0U).Oa.  Float  Oariu. 


rnmmtssion  writh  tha  necessary  time  to 
review  the  adequacy  of  tha  proposed 
exam.*  At  this  tinae,  it  is  anticipated  that 
the  exam  %viU  ha  administwed  on  (» 
about  June  1. 1993  to  a  new  mendjar. 

2.  Statutory  Basia 

The  statutory  basis  for  the  Floor 
Member  Examination  Bea  In  section 
6(c)(3)(B)  of  the  Act  in  that  ft  is  the 
responsibility  of  the  RTrhang^i  to 
prmcribe  standards  of  training, 
experience  and  competence  for  persons 
associated  with  Bvr4i«ng»  members. 

B.  Self-Regulatory  Orgaidxation  '$ 
Statement  on  Burden  on  Competition 

The  Exdiange  does  not  believe  that 
the  Floor  Member  Examination  will 
impose  any  burden  on  competition  «Mt 
is  not  necessary  or  apprt^priate  in 
furtherance  of  the  purposes  of  tha  AcL 

C.  Self-Regulatory  Orgamzation'a 
Statement  on  Commenta  on  the 
Proposed  Rule  Change  Received  firm 
Members.  Participants  or  Others 

ThaKwhangshas  neithar  solicited 
nor  received  written  mmaMmti  on  tha 
Floor  Member  Examination. 

m.  Solidtatioa  of  Connnanta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  tha  foregoing. 
Persons  making  written  submissions 
should  fik  six  copies  thereof  with  tha 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  ruia 
change  that  are  filed  with  the 
Commisrion.  and  all  vnitten 
conmumications  relating  to  tha 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.a  552,  will  ba 
available  for  inspection  and  copyii^  at 
the  Commission's  Public  Raisrance 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  slso  be  available  for 
inspection  and  copying  at  tha  principal 
office  of  the  BSE.  AJl  submissions 
should  refer  to  File  Na  SRr-BSE-93-11 


and  should  ba  ""^ynitted  by  June  15. 
1993. 


IV.  Oinrisston's  Finding  smI  Ordar 
Granting  Tan^orary  Arraiarslsd 
^praval  ofTiupusaJ  Kala( 


■  Tha  CommlMJon  ptawiauaty  graMad  laapaiary 
accalatatad  approral  of  tba  BSE  Float  Brakw 
Examinatioa  for  a  niaaty  day  parM  wUcfa  «xpli«d 
on  April  15. 1993.  Seu  Swairiliaa  Excha^  Act 
Ralaaaa  hte.  1173S  OaMaiT  ts.  ia»)L  5S  FR  seas 
Oanuar;  23. 1993)  (FUa  No.  SR-BSE-e3-Sl).  Tha 
Cnmmlttlon  U  ravlawlng  tha  BSCt  propoaad  nila 
changa  for  parmaDanl  approval  of  Hi  Floor  Brokar 
Examination.  Saa  Sacwitiaa  »-rf— y  Act  RaiaMa 
No.  320S2  (March  26. 10B3i  se  FK 17W2  (A|»U  2. 
1993)  (FUa  Na  SR-BSE-as-M). 


The  Commission  finds  that  tha 
proposed  rule  change  is  consistmit  widi 
the  requirements  ofthe  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particulw,  the 
requirements  of  sections  6  and  15  of  the 
Act.*  In  particular,  the  Commission 
believes  that  the  proposal  is  mntistent 
with  the  section  6(bK5) '  lequiieraent 
that  the  rules  of  an  exchange  be 
designed  to  promote  )ust  and  equitable 
principles  ot  trade  anid  to  protect 
investon  and  the  public  InteraaL  The 
Commission  believes  preliminarily  that 
the  revised  Floor  Member  Fvamimt^j^^ 
should  help  to  ensure  that  only  thoea 
individuals  with  a  comprehensive 
knowledge  of  the  specific  rules  of  tha 
Exchange,  as  well  as  an  understanding 
of  tha  relevant  im>visians  of  the  Act. 
will  ba  efigible  to  act  in  a  variety  of 
capacities  on  the  BSE  floor,  such  as 
floor  broker,  floor  dark  or  nedalist 

The  Commission  abo  believes  that  tha 
proposal  is  consistent  with  sections 
6(c)(3)lA)  and  (B)  *  of  tha  Act.  which  set 
forth  the  besis  upon  which  a  nstiooal 
secaritiee  exchange  may  deny 
membership  to,  or  conoitian  the 
membership  of,  s  registered  broker  or 
dealer,  or  may  bar  a  natural  parson  frm 
becoming  a  member  or  associated  with 
a  mamber,  or  conditifln  the  membership 
of  a  natusal  pacBOB  or  association  of  a 
natural  parson  with  a  member  of  an 
exchange.  The  Commission  beliavee 
preliminarily  that  the  BSE  has  tailored 
its  exam  towsrd  evaluating  a  floor 
member's  knowledge  of  specific 
Exchange  ruiea  and  policies.  The 
revised  exam  should  ensure  that  the 
Exchange  grants  memben  access  to  its 
floor  hioed  on  s  demonstnti(»)  of 
training,  experienca  and  competence  as 
prescribed  oy  the  rules  of  the  Exchange. 

In  addition,  the  Commission  beheves 
that  the  propoeed  rule  change  is 
consistent  with  secti<Hi  15(bH7)  •  which 
requires  that  prior  to  effecting  any 
transaction  in,  or  inducing  the  purchese 
or  sale  of,  any  security,  s  registered 
broker  or  dealer  must  meet  certain 
standards  of  operational  capability,  and 
that  such  broker  or  dealer  (and  all 
natural  persons  associated  with  such 
broker  or  dealer)  must  meet  certain 
standards  of  training,  experience. 


•  IS  VS.C.  rafad  rao  (isss). 

Ms  U.S.C  7Stn>XS). 

•  15  U.S£.  7S«[cM3)(A).  (B)  (19Se). 

•  15  U.SX:  780(b)(7)  (19S9). 
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competence  and  such  other 
qualificationj  as  the  Commission  finds 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  The  Commission  believes 
preliminarily  that  the  BSE  exam  should 
satisfy  the  requirements  of  section 
15(b)(7)  by  requiring  that  floor  members 
demonstrate  requisite  knowledge, 
training  and  competence  to 
satisfactorily  disoiarge  their  individual 
duties  on  the  BSE  floor. 

For  these  reasons,  the  Commission 
believes  that  it  is  reasonable  to  grant 
temporary  approval  of  the  BSE's  revised 
Floor  Member  Examination  for  another 
ninety  day  period.  Temporary  approval 
will  enable  the  BSE  to  continue 
administering  its  revised  exam  while 
allowing  the  Commission  more  time  to 
fully  review  the  exam  questions. 

As  noted  above,  the  BSE  has 
represented  that  the  revised  exam 
would  replace  an  exam  whose  questions 
have  become  obsolete,  and  that  the 
Exchange  will  need  to  administer  its 
Floor  Member  Examination  on  or  about 
June  1, 1993  to  a  new  member.  The 
Commission  recognizes  that,  under 
these  circumstances,  temporary 
approval  of  the  proposed  rule  change 
should  prevent  BSE  floor  members  from 
taking  an  exam  which  has  become 
outdated  due  to  market  developments 
on  the  BSE  floor.  During  the  ninety  day 
temporary  approval  period,  however, 
the  Commission  will  continue  its  review 
of  the  exam  to  determine  whether  the 
proposed  rule  change  warrants 
permanent  approval  In  this  regard,  the 
Commission  will  continue  reviewing 
the  proposal  to  determine  if  the  BSE's 
revised  exam  sufficiently  reflects  the 
requisite  minimum  knowledge  a  floor 
member  must  po&sess  to  comply  with 
the  BSE's  rules  as  well  as  with  the 
pertinent  rules  and  regulations  of  the 
Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Conunission  believes  that  temporary 
accelerated  approval  of  the  proposed 
rule  change  should  benefit  investors  and 
the  public  interest  because  it  will  allow 
the  Exchange  to  administer  the  revised 
Floor  Broker  Examination  on  or  about 
June  1, 1993  to  ensure  that  BSE  floor 
members  have  the  knowledge,  skills  and 
abilities  necessary  to  carry  out  their  job 
responsibilities.  In  addition,  the 
substance  of  the  proposed  rule  change 
was  published  in  the  Federal  Reeister 
for  the  full  statutory  period  and  the 


Commission  received  no  comments  on 
the  proposal.** 

It  is  Uienfon  (uxiered.  pursuant  to 
section  19(b)(2)  **  that  the  proposed  rule 
change  (SR-BSE-93-11)  is  hereby 
approved  for  a  ninety  day  period 
expiring  on  August  17, 1993. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.*' 
Marsarol  H.  McFariand. 
Deputy  Seaetaiy. 

[FR  Doc  03-12310  Filed  5-24-03;  8:45  am] 
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[R«(MM  No.  34-32320;  Hie  No.  SRnAmra- 
92-311 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Automatic  Cancellation  of 
Orders  in  Expiring  Rights  and 
Warrants 

May  17, 1093. 

On  August  28, 1992,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")»  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  Amex  Rule  179  to  provide  for 
automatic  cancellation  of  "regular  way" 
and  "next  day"  orders  in  expiring  rights 
and  warrants  prior  to  commencing 
"next  day"  and  "cash"  trading, 
respectively,  in  such  issues. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31587 
(December  11. 1992),  57  FR  60252 
(December  18, 1992).  No  comments 
were  received  on  the  proposal. 

Amex  Rule  179  requires  that,  for 
certain  numbers  of  days  before 
expiration,  orders  in  rights  and  warrants 
be  for  "next  day"  or  "cash"  settlement. 
Specifically,  orders  in  expiring  warrants 
must  be  for  "cash"  settlement  during 
the  last  five  business  days  before 
expiration,  and  for  "next  day"  delivery 
during  the  three  business  days 
preceding  that  five  day  period.  Orders 
in  expiring  rights  must  be  for  "cash" 
settlement  on  the  last  trading  day  before 
expiration,  and  for  "next  day"  delivery 
during  the  five  business  days  preceding 
that  last  trading  day. 


Currently,  open  orders  in  expiring 
rights  and  warrants  remain  in  iha 
Exchange's  automated  Post  Execution 
Reporting  ("PER")  system  and  on  the 
specialist's  book,  unless  they  are 
cancelled  by  the  member  or  member 
organization  which  placed  them.  On  the 
day  specified  by  Rule  179,  any  open 
"regular  way"  orders,  still  in  PER  and 
on  the  book,  are  automatically 
converted  into  "next  day"  orders. 
Likewise,  open  "next  day"  orders 
become  "cash"  orders. 

The  Exchange  proposes  to  amend 
Rule  179  to  provide,  in  accordance  with 
the  above  time  frames,  for  the  automatic 
cancellation  of  open  "regular  way"  and 
"next  day"  orders  in  expiring  rignts  and 
warrants,  entered  in  PER  and  on  the 
specialist's  book,  prior  to  commencing 
"next  day"  and  "cash"  trading  in  those 
securities.  Members  and  member 
organizations  would  be  informed  in 
advance,  via  ticker  notices  and  the 
Amex's  Weekly  Bulletin,'  and  could 
place  a  "new"  order  in  the  appropriate 
way.  The  substituted  order  would  be 
treated  as  a  new  order  and  would  not 
retain  the  priority  on  the  specialist's 
book  of  the  "regular  way"  order. 

The  Amex  states  that  the  proposed 

Erocedures  are  particularly  important  in 
ght  of  the  utilization  of  the  Amex 
Order  File  ("AOF")  by  an  increasing 
number  of  member  organizations. 
According  to  the  Amex,  GTC/GTX  (good 
'til  cancelled)  or  open  orders  in  rights  or 
warrants  entered  into  PER/ AOF  as 
"regular  way"  orders  but  not  cancelled 
prior  to  the  automatic  "non-regular 
way"  trading  (e.g.,  "next  day"  or 
"cash")  may  result  in  errors  in  clearance 
and  settlement.  "Regular  way"  GTC/ 
GTX  orders  entered  by  member 
organizations  are  recorded  on  the  AOF 
with  the  Amex  omnibus  give-up 
"APEX"  to  facilitate  clearance  through 
National  Securities  Qearing  Corporation 
("NSCC")  facilities.  Currently,  the 


*°Sm  SecuritiM  Exchange  Act  Rdaase  No.  32902, 
(upra  nota  5. 

•MS  U.S.C 78«(bM2)  (1S88). 
"  17  CFR  200.3(>-3(aXl2)  (IMl). 
<  15  U.S.C  78«(bKl)  (i9aa). 
*  17  CFR  240.ieb-4  (1991). 


>Tb«  Ainax  hat  rommiftod  to  dittribut*  an 
Infonnation  Circular  advUlng  mambart  and 
member  or^anizatioiu  that  the  Commixioo  has 
approved  this  proposal  and  describing  bow 
Dotiiication  of  impending  cancellations  will  be 
provided.  See  letter  from  Claudia  Crowley.  Spedal 
Counsel.  Legal  *  Regulatory  Policy  Division,  Amex. 
to  Beth  Stekler,  Attorney.  Division  of  MarkM 
Regulation.  SEC.  dated  March  26. 1993. 

According  to  the  Amex,  its  InfonnaUoo  Circular 
will  alert  members  and  mambar  organisations  to 
monitor  the  ticker-tap*  and  Weakly  Bullattnsfor 
notification  of  cancel lationa.  Ticker  notices  will 
appear  on  a  weekly  basis  beginning  two  to  four 
weeks  before  the  start  of  "non-regular  tvay"  trading. 
The  notice  will  then  run  on  the  last  day  of  "regular 
way"  trading  and  on  every  day  of  "next  day"  or 
"cash"  trading.  All  ticker  notices  will  be  published 
verbatim  in  the  Amex's  Weakly  Bulletin.  Telephone 
conversation  between  Claudia  Crt>wley,  Special 
Counsel.  Legal  k  Regulatory  Policy  Division,  Amex. 
and  Beth  Sidder,  Attorney.  Division  of  Market 
Regulation.  SEC.  on  March  26. 1993. 
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oniBibus  giv»-ap  "APEX"  ramaiBs  on 
the  order  on  fil»  and  on  ths  pap«r  (vdar 
on  the  nedaliet's  book  until  it  i» 
executed,  cancelled,  or  manually 
deleted.  "Caah"  or  "next  day"  trades 
require  a  member  nganization't  qmific 
give-up  symbol.  Lastaad  of  "APEX",  to 
facilitate  clearance  of  such  "non-regular 
way"  tradee  through  NSOC  fiMdlitiac. 
The  AoMx  stotee  that  modiflcationa  to 
AOF  to  pMmit  automatic  purging  from 
the  $yBtam  (A  open  otdan  in  expiring 
right*  and  warrants  and  their  le-entry  by 
meottber  organisations  writh  the 
organisation's  specific  give-up,  if 
applicable,  will  facilitate  accurate 
clearance  and  settlement  of  "cash"  and 
"next  day"  trades  without  special  action 
being  takisn  by  the  specialist. 

The  Amex  states  tnat  the  proposed 
rule  dxange  is  consistent  writh  section 
6(b)  of  the  Act  in  general  sini  furthers 
the  objectives  of  section  6(b)(5)  in 
particular  in  that  it  is  desi^oed  to 
promote  )iist  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  merhanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  pubic  interest 

Hie  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulaticms  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with  the 
requiranents  of  section  6(b).«  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  section 
6(b)(S)  raoutrements  that  the  rules  of  an 
axdiange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  trutsections  in  securitiee,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
thepubUc  interest 

Tim  Commission  believes  that  Rule 
179,  as  amended,  will  facilitate  the 
timely  clearance  of  trades  in  expiring 
rights  and  warrants.  For  the  reasons 
discussed  below,  the  proposed  rule 
change  will  create  a  more  efficient 
markiat  for  mich  securities,  particularly 
as  increasing  numben  of  Amex  membsr 
organizations  file  their  GTC/GTX  orders 
in  the  electronic  AOF.  As  the  Exchange 
previously  noted,  orders  entered  into 
PER/AOF  (and  than  printed  on  paper 
tickets  and  placed  in  the  specialist's 
book)  ara  routinely  assigned  the  Amex's 
omnflHis  give-up,  "APEX";"  this  symbol 


♦TTTT 

■  TlMExcfaaaitU 
to  IIm  ImiMctioa. 


Idntiflad  M  tb*  omitM  puty 


locks  in  clearance  in  the  "legMlar  way." 
To  gat  "next  day"  or  "cash"  settlement, 
hovrever,  orders  must  hava  (ha  member 
organization's  own  specific  give-up 
symbol. 

The  Commission  agrees  with  the 
Amex  thai  current  Rule  179  may  result 
in  erron  in  the  clearance  and  settlement 
of  expirins  rights  and  warrants.  Once 
"non-regular  way"  trading  in  such 
securities  begins,  open  ordan  remain  in 
PER/AOF  and  on  the  specialist's  book 
with  the  improper  "AI^"  give-up.  The 
specialist  must  change  this  symbol 
manual!  v.  If  he  or  she  blls  to  do  so, 
executed  trades  would  go  throu^  the 
normal  clearance  cycle  and  would  not 
settle  in  a  timely  fashion. 

In  contrast  under  the  Amex  proposal, 
open  orders  in  rights  and  warrants  will, 
as  a  matter  of  course,  have  the  give-up 
symbol  needed  to  complete  transactions 
before  the  issue  expires.  Orders  without 
this  give-up  will  be  purged  from  the 
system  (in  accordance  with  Rule  179's 
time  frames)  before  they  can  be 
executed.  As  a  result,  the  specialist  wlU 
no  longer  bear  the  burden  of  manually 
correcting  errors.  The  member  or 
member  org^mization  which  placed  the 
initial  order  will  instead  be  responsible 
for  substituting  a  "new"  one,  with 
appropriate  delivery  terms.  In  the  end, 
these  changes  should  make  the  market 
for  rights  and  warrants  function  more 
smoothly. 

As  noted  above,  substituted  orders  are 
treated  as  new  orders  and  thus  will  not 
retain  the  priority  of  the  cancelled 
"regular  way"  order  when  re-entered  on 
the  specialist's  book.  Although  the 
Commission  initially  was  concerned 
about  this  loss  of  priority,  the 
Commission  believes  that  the  Amex's 
revised  procedures  are  fait  to  market 
participants.  Di%rent  deUveiy  terms 
("next  day"  rather  than  "regular  way"; 
"cash"  rather  than  "next  day")  create  a 
substantially  difierant  order,  live 
member  ot  member  organization  which 
placed  the  original  order  did  not  agree 
to  these  new  terms  and,  in  fact,  may  not 
be  able  to  satisfy  them.  The  Coounissioo 
recognizes  that,  under  these 
dmmistances,  it  may  be  more  equitable 
to  cancel  the  order  altogether  than  to 
hold  an  investor  to  a  commitment  he  or 
she  did  not  make.  If  "next  day"  or 
"cash"  settlemmt  is  acceptable,  the 
member  or  member  organization  can  re- 
enter the  order  in  the  appropriate  way; 
otherwise,  unlike  imder  the  current 
language  of  Rule  179,  the  original  order 
will  not  be  executed. 

Finally,  the  Commission  believes  that 
the  Exchange  will  provide  adequate 
notice  to  aiembers  and  ni«nber 
organizations  of  the  automatic 
cancellation  of  open  "regular  way**  and 


"next  dajr"  orders  in  expiring  ri^its  and 
warrants.  As  the  expiration  date  of  a 
given  issue  approadies.  the  Amex  has 
committed  to  put  messages  on  the 
ticker-tape  and  in  its  Weekly  Bulletin.*  ' 
Notices  will  appear  weekly  dmlng 
"regular  way"  trading  and  aa  a  daily 
bads  once  "non-regular  way"  trading 
begins.'^  Taken  together,  these  should  be 
sufficient  to  alert  mamben  and  member 
organizations  that  their  orders  in  those 
rights  or  warranU  will  be  cancelled,  and 
to  provide  them  with  a  raaaonable 
opportxmity  to  respond. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2]  of  the  Act,*  that  the 
proposed  rule  change  (SR-rAmex-OZ- 
31)  is  approved. 

For  tfaa  Ckmnnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Manaral  H.  UcTatlaMl. 

Deputy  Secretary. 

(PR  Doc  S3-122«3  FUed  5-24-03;  8:45  am) 


[Relaaee  Na  34-32333;  FUe  Ne. 
93-7] 

S«K-Regulatory  Organizations;  FMng 
of  Propoaad  Rula  Char)g«  by  ttw 
Boston  Stock  Exchanga,  Inc.  Ralatlng 
to  Ha  Nat  Capital  and  Equity 
Raqulramanta 

May  19. 1903. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  March  19, 1993. 
the  Bocttm  Stock  Exchange,  lac.  ("BSE" 
or  "Exchange")  filed  with  tlM  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  deecribed  in  Items  I.  D  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
March  30, 1993,  the  BSE  submitted  to 
the  Commission  Am«idment  No.  1  to 
the  proposed  rule  change.*  The 
Commission  is  publishing  this  notice  to 
solicit  coQunents  on  the  proposed  rula 
change  from  interested  persons. 


*  Sm.  mpra.  note  S. 


•l5U.S.C7a«0jK2)(l«SS). 
•17  CFR  soo.ao-auMul  (issi). 

>  See  lM«  from  Km  A.  AhUM.  Sidr  Attanay. 
BSE,  to  Diana  Luka-HopMxi.  Branch  Chiaf. 
Cmrmriwioa.  datad  March  23, 1993.  Aaaodnaat 
No.  1  conectad  cartain  lechnicai  «T<on  in  the  rale 
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L  Self-Ragul«tor7  Orsanization's 
SUtamant  of  the  TamM  of  Subetaace  of 
the  Propoead  Rule  Change 

The  BSE  proposes  to  amend  its  Net 
Capital  *  and  Equity  requirements  and  to 
add  Trading  In  an  Inactive  Accoimt,  as 
proposed,  to  the  Exchange's  Minor  Rule 
VioU^on  Plan's  List  of  Exchange  Rule 
and  Policy  Violations  and  Fines 
Applicable  Thereto  ("Ust").* 

n.  Sdf'Regulatory  Oisanization'a 
Statement  of  the  Pnmoee  ot  and 
SUtutory  Basis  far,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  governing  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
disciissed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sei^ons  A,  B,  and  C  below,  of  the  mcst 
si^ificant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Pumose  of,  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  revise  the  capital  and 
equity  requirements  of  the  Exchange  in 
anticipation  of  the  proposed 
amendment  of  Rule  15c3-l.*  The 
proposed  changes  include  an  increase  in 
the  minimum  net  capital  requirement 
from  $35,000  to  $100,000  '  and  in  the 
minimum  equity  requirement  from 
$125,000  to  $200,000*  in  two  phases 


'Th«  tens  "n«(  caplul",  m  \u»d  in  the  BSE 
propoMl.  ntMD*  net  capital  af  defined  by 
Commlidoa  Rule  lSc:»-l.  Rule  I5c>-1  defines  net 
capital  u  the  net  wcrth  of  a  broker  or  dealer, 
adfustad  by  certain  adjiutmentj  preecribed  in  Rule 
15C3-1.  See  17  CFR  240.tSc3-l(cK2)  (1992). 

'  The  BSE  aUo  has  requested  approval,  under 
Rule  19d-l(cH2).  17  CFR  240.19d-l(cX2].  to  amend 
Its  Rule  19di-l  minor  rule  violation  enforcement 
and  reporting  plan  to  include  Trading  in  an  Inactive 
Altamale  and/ or  Trading  Account  See  letter  from 
Kareo  A.  Aluise.  Staff  Attorney.  BSE.  to  Diana 
Luka-Hopson,  Branch  Qiief,  Commission,  dated 
March  IS.  1»93. 

*  17  CFR  240.15C3-1  (1992).  In  IftBS.  the 
CotnmlMion  proposed  amendments  to  Rule  15c3- 
1.  The  proposed  amendments  were  published  for 
comment  in  Securities  Exchange  Act  Release  No. 
26402  (DecMnbar  28.  ISeS).  54  FR  315  Qanuary  5, 
1969).  As  of  May  17. 1993,  the  proposed 
amendments  to  Rule  15c3-1  have  not  been  adopted 
by  the  Commission 

*The  BSE  propoees  In  Increaae  the  minimum  net 
capital  raquireoianl  for  spedalists  who  do  not  carry 
customer  accounts. 

*  The  Exchange  minimum  equity  requirements 
apply  to  all  specialists  conducting  business  on  the 
Kxrtiiinge  Door.  The  term  "equity",  as  used  in  the 
BSE  proposal,  means  the  excess  of  cash,  readily 


($160,000  by  July  1, 1993  and  $200,000 
by  January  1, 1904);  an  increase  in  the 
adciitionai  eqxiity  requirement  for 
alternate  and/or  trading  accounts  from 
$25,000  to  $50,000  per  specialist; ' 
deleting  language  detailiiig  the  specific 
reqiiirements  set  forth  in  SEC  Rule 
15c3-l;  limiting  to  sixty  business  days 
the  period  during  which  a  specialist 
may  operate  under  Early  Warning  Alert 
Status;  *  requiring  that  equity  funds  be 
maintained  with  the  Clearing 
Corporation;  and  establishing  inactive 
status  for  alternate  and  trading 
accounts.* 

In  addition,  the  Exchange  is 
proposing  to  add  Trading  in  an  Inactive 
Alternate  and/or  Trading  Account 
(Section  2(m])  to  the  Minor  Rule 
Violation  Plan.^*  It  Is  anticipated  that 
this  will  enable  the  Exchange  to  enforce 
its  equity  requirements  in  a  more 
efficient  and  eH^active  manner.  The 
Exchange's  Minor  Rule  Violation  Plan 
("Plan")  provides  that  the  Exchange 
may  impose  a  fine,  not  to  exceed  $2,500, 
on  any  member,  member  organization, 
allied  member,  approved  person,  or 
registered  or  non-registered  employee  of 
a  member  or  member  organization  for  a 
minor  violation  of  certain  specified 
Exchange  rules. 

The  purpose  of  the  plan  is  to  provide 
for  a  response  to  a  rule  violation  when 
a  sanction  is  appropriate  but  when 
initiation  of  a  full  disciplinary 


marketable  securities  and  amount  due  bnm 
registered  clearing  organizations  over  all  liabilitiaa. 

'  Exchange  additional  equity  requirements  for 
alternate  and/ or  trading  accounts  apply  to  all 
specialists  that  wish  to  maintain  an  alternate  and/ 
or  trading  account 

'Pursuant  to  the  BSE  proposal,  if  a  spadalist'i 
equity  drops  below  a  certain  amount  such 
specialist  will  be  given  an  Early  Warning  Alert 
notice  alerting  the  specialist  of  their  equity  positim 
and  proximity  to  the  maintenance  requirement  with 
a  statement  as  to  the  action  that  will  be  taken  if  the 
maintenance  requirement  is  violated. 

■The  BSE  proposes  to  adopt  section  2(m]  to 
Chapter  XXD  which  would  provide  that  in  the  event 
that  t  specialist  drops  below  the  additional  equity 
requirement  to  carry  an  alternate  and/or  trading 
account,  such  specialist  shall  be  notified  in  writing 
by  the  Exchange  that  the  account  is  inactive.  Under 
the  proposal,  a  specialist  also  would  be  able  to 
request  in  writing,  inactive  status  on  an  alternate 
or  trading  account  for  any  reason  and  without  so 
stating.  Finally,  the  proposal  would  specify  that 
where  an  account  has  been  inactivated,  in  order  to 
reactivate  the  account  the  specialist  would  have  to 
make  a  written  request  to  the  Exchange  and  be 
approved  by  three  Qoor  members  of  the  Market 
Performance  Committee  for  interim  approval 
tubfect  to  ratificatioa  by  the  full  committee. 

>o  Although  the  BSE  is  proposing  several 
amendments  to  its  net  capital  Tulea,  the  BSE 
proposee  to  add  only  trading  in  an  inactive  alternate 
andb'or  trading  account  to  the  List  of  minor  rule 
violations.  The  BSE  does  not  consider  trading  in  an 
inactive  alternate  and/ or  trading  account  to  be  a 
violation  of  the  Exchange's  net  capital  rules. 
Telephone  conversation  between  Karen  A.  Aluise. 
Staff  Attorney,  BSE.  and  Louis  A.  Randazzo,    , 
Attorney,  Commission,  on  March  25, 1993. 


proceeding  is  not  suitable  because  such 
proceeding  would  be  more  costly  and 
onerous  than  would  be  warranted  given 
the  minor  nature  of  the  violation.  "Hie 
Plan  provides  for  an  appropriate 
response  to  minor  violations  of  certain 
Exchange  rules  while  preserving  the  due 
process  rights  of  the  party  accused 
through  specified,  requiivd  procedures. 
In  me  Exchange's  initial  filing  which 
set  forth  the  provisions  and  procedures 
of  the  Plan,  the  Exchange  indicated  that 
it  periodically  would  amend  the  list  of 
rules  subject  to  the  Plan  as  the  Exchange 
deemed  appropriate.  The  Exchange  now 
seeks  to  add  the  following  policy  to  the 
List:  Trading  in  an  Inactive  Alternate 
and/or  Trading  Account* 

(2)  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  the  Act. 
in  that  the  capital  and  equity 
requirements  of  the  Exchange  are 
designed  to  protect  investors  and  the 
public  interest  by  ensuring  that 
Exchange  members  doing  ousiness  on 
the  Floor  have  adequate  funds  to  cover 
losses  that  they  might  incur  in  the 
everyday  transaction  of  business.  The 
adtiition  of  section  2(m)  of  the  rule  to 
the  Plan  will  advance  the  objectives  of 
section  6(b)(6)  of  the  Act  in  that  its 
members  and  persons  associated  with 
its  membera  will  be  appropriately 
disciplined  for  violation  of  rules  and 
policies  where  the  Exchange  has 
determined  that  such  violation  is  minor 
in  nature.  In  accordance  with  sections 
6(b)(7)  and  6(d)(1).  the  Plan  provides  for 
a  fair  disciplinary  procedure  for  the 
imposition  of  sanctions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  DuAlen  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  EfibctiTanoM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 


"  The  BSE  propoees  a  fine  of  S900  for  an  initial 
oflieose  and  tl.000  for  subsequent  otfonsea  of  this 
proposed  rule. 
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its  raason*  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wiU: 

(A)  By  order  approve  the  proposed 
rule  diange.  or 

(B)  Institute  proceedinss  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoiicHatkm  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  axe  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
puUic  in  accordance  with  the 
provisions  of  5  U.S.Q  552,  will  be 
available  for  inspection  ard  copjdng  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20540.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  Ail  submissions 
should  refer  to  File  No.  SR-BSE-e3-7 
and  should  be  submitted  by  June  15, 
1993. 

Par  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margam  H.  McPariaad, 

Deputy  Secretary. 

[FR  Doc  93-12311  Piled  5-24-03;  B^«5  am] 


[FHeNatl-Olll 

AppMotion  and  Opportunity  for 
HMring;  N«w  Street  Capital 
Corporation  and  DPI-A  Corporation 

May  19. 1993. 

Notice  is  hereby  given  that  New  Street 
Capital  Corporation  ("New  Street")  and 
DPI-A  CorporaUon  ("DPI-A")  have  filed 
an  application  pursuant  to  section  120i) 
of  the  Securities  Exchange  Act  of  1934, 
as  amended,  (the  "1934  Act")  for  an 
order  exempting  New  Street!s  Warrants 
and  IX^A's  Common  Stock  from 
registration  under  section  12(g]  of  the 
1034  Act 

For  a  detailed  statement  of  the 
infbrmatioo  presented,  all  persons  are 
relaned  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 


the  Public  Reference  Room.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  person,  not  later  than  June  18. 
1993.  may  submit  to  the  Commission  in 
writing  his  or  her  views  or  any 
substantial  facts  beering  on  the 
application  or  the  desirability  of  a 
hearing  thereon.  Any  sudi 
communication  or  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  DC  20549,  and 
shoiiid  state  briefly  the  nature  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reasoning  for  such  reouest,  and  the 
issues  of  fact  or  law  raised  by  the 
application  which  he  or  she  desires  to 
controvert 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margarit  H.  McFariaad. 

Depu  ty  Secretary. 

[FR  Doc  93-12312  Filed  5-24-93;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Bualneea 
Affaira 

[PubNcNodoe  18141 

Finding  of  No  Significant  Impact:  CHy 
of  Port  Huron,  Ml 

AOENCV:  Department  of  State. 
action:  Notice  of  a  finding  of  no 
significant  impact  with  regard  to  an 
application  to  build,  operate  and 
maintain  ■  cross-border  railroad  tunnel. 

StJMUARY:  After  conducting  an 
environmental  assessment,  examining 
public  comments  and  reviewing 
findings  of  the  U.S.  Army  Corps  of 
Engineers,  the  Department  of  State  has 
concluded  that  issuance  of  a 
Presidential  Permit  to  Canadian 
Naticmal  Railroad  and  three  subsidiaries 
to  build,  operate  and  maintain  a  timnel 
between  Port  Huron,  Michigan  and 
Samia,  Ontario  wiU  not  have  a 
significant  efiiect  on  the  human 
environment 

FOR  RMTMER  MFOMIA-nON  ON  THE  CROSS* 
BORDER  TUNNEL  APPUCATION,  CONTACT: 


Stephen  M.  Miller,  Office  of  Maritime 
and  Land  Transport,  room  5828. 
Department  of  State,  Washington  DC 
20520,  (202)  647-6061. 

TOR  FURTHER  MFORMATUN  ON  TNI 
ENVIRONMENTAL  A8SE88IIENT,  CONTACT: 
Evelyn  Wheeler.  Office  of  Ecology. 
Health,  and  Conservation,  room  4325, 
Department  of  State,  Washington  DC 
20520.  (202)  647-3367. 

SUPPLEMENTARY  MFORMATION:  Canadian 
National  Railroad  (CN),  a  Canadian 
Corporation,  and  three  subsidiaries  have 
applied  for  a  Presidential  Permit  to 
build,  operate  and  maintain  a  new 
railway  tunnel  under  the  St.  Clair  River 
between  Port  Huron,  Michigan  and 
Samia,  Ontario,  to  replace  an  existing 
101  ]rear  old  tunnel.  The  new  tunnel 
will  be  large  enough  to  accommodate 
doublestack  railcars  and  triple-deck 
automobile  carriers  that  currently  must 
be  broken  down  and  carried  by  ferry 
across  the  river. 

The  Department  of  State,  Bureau  of 
Oceans  and  International  Environmental 
and  Scientific  AfEairs  and  Bureau  of 
Economic  and  Business  Afiiairs  has 
concluded  that  issuance  of  the  Permit 
will  not  have  a  significant  effect  on  the 
human  environment.  This  finding  is 
based  on  an  environmental  assessment 
which  included  a  review  of  comments 
submitted  in  response  to  the  Notice  of 
Application  published  in  the  Federal 
Register  on  December  21, 1992  (57  FR 
60552)  and  findings  dated  January  29. 
1993,  of  the  U.S.  Army  Corps  of 
Engineers. 

After  examining  construction  details, 
design  issues,  sediment  disruption, 
groundwater  contamination  levels,  air 
quality,  vibration,  noise,  effects  on 
fisheries  and  related  issues,  the  Corps  of 
Engineers  found  no  impacts  "which 
would  have  the  potential  for  a 
significant  impact  on  the  quality  of  the 
human  environment."  The  Department 
found  the  Corps'  analysis  to  be 
persiiasive  and  adopted  the  Corps' 
findings  in  full.  The  State  of  Michigan 
Department  of  Natural  Resources  has 
likewise  certified  that  it  anticipates  "no 
adverse  impacts  to  coastal  resources." 

Dated  May  14, 1993. 

Geolbey  Ogdan. 

Director,  Office  of  Maritime  and  Land 
Transport 

IFR  Doc  93-12260  nied  5-24-93;  8:45  am) 
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BuTMu  of  OoMra  and  MamaUonai 
Envfranmantal  and  SdantMc  Affaka 

[PubUe  NoiiM  laiO] 

CartMcaHaa  Purauam  to  8«:lion  809 
ofPuMcUarlOI-ta 


:  On  May  13, 1993,  the 
Department  of  State  certified,  purcuant 
to  Section  609  of  Public  Law  101-162, 
that  Trinidad  and  Tobago  haO  adopted 
a  regulatory  program  governing  the 
incidental  taking  of  sea  turtles  in  its 
commercial  shrimp  fishery  comparable 
to  that  in  the  United  States.  As  a  result 
of  this  OBitification,  the  ban  on  shrimp 
exports  from  Trinidad  and  Tobago  that 
has  been  in  eflBct  since  May  1, 1993,  has 
been  lifted. 

EFFECTIVE  DATE:  May  1, 1993. 
FOR  FURTMER  atfORUATION  COMTACT: 
Mr.  Bill  Gibbons-Fly,  Office  of  Fisheries 
Afiaira,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State, 
Washington,  DC  20520-7818;  telephone 
(202) 647-3940. 

WPfLBiBifTARY  wronMATiON:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  shrimp  from  certain  nations 
imless  the  President  certifies  annually 
to  the  Congress  either:  (1)  That  the 
harvesting  nation  has  adopted  a 
program  governing  the  inddantal 
capture  erf  sea  turtles  in  its  commercial 
shrimp  fishery  comparable  to  the 
program  in  effect  in  the  United  States; 
orU)  that  the  fishing  environmental  in 
the  harvesting  nations  does  not  pose  a 
threat  of  the  incidental  taking  of  sea 
turtles.  The  President  has  delegated  the 
authority  to  make  this  certification  to 
the  Department  of  State.  Revised  State 
Department  guidelines  for  making  the 
required  certifications  were  published 
in  the  Federal  Register  on  February  18, 
1963  (S8FR  9015). 

The  countries  nibiect  to  the 
provisions  of  PubUc  Law  101-162 
iachide  Behze,  Brazil,  Colombia,  Costa 
Rica.  Frmch  Guiana  (EC),  Guatemala, 
Guyana,  Honduras,  Mexico,  Nicaragua, 
Panama.  Suriname,  Trinidad  and 
Tabago,  aod  Venezuela.  Od  AprH  30, 
1993.  the  Department  of  State  certified 
that  10  of  the  14  afiiectad  countries  have 
met,  for  the  current  year,  the 
requirements  of  the  law.  The  countries 
that  received  a  certification  at  that  time 
were  Belize,  Brazil,  Colombia.  Costa 
Rica,  Ouatsniala.  Guyana.  Mexico, 
Nicaragua,  Panama  and  Venezuela.  The 
DH>artaieot  was  unable  to  issue 
certifications  a!  that  time  tat  Honduras, 
Trinidad  and  Tobago,  Suriname,  and 
French  Guiana  and,  as  a  result,  shrimp 
imports  from  these  four  countries  were 
banned  on  May  1, 1993. 


The  Government  of  Trinidad  and 
Tobago  has  bow  provided  documentary 
evidence  sufficient  to  demonstrate  that 
it  has  met  the  requirements  of 
certification,  including  the  installation 
of  TEDS  on  at  least  30  percent  of  its 
commercial  shrimp  trawl  fleet 
Therefore  the  Department  certified  on 
May  13, 1993.  that  Trinidad  and  Tobago 
has  met,  for  the  current  year,  the 
requirements  of  Public  Law  101-162 
and  notified  the  U.S.  Customs  Service 
that  the  ban  on  imports  from  Trinidad 
and  Tobago  is  no  longer  in  eBetiL 

As  with  the  other  10  coimtries 
certified  on  April  30,  the  Department  of 
State  will  remain  in  close  contact  with 
the  Government  of  Trinidad  and  Tobago 
in  order  to  ensiire  that  the  program 
developed  meets  the  standards  of 
comparability  establi^ied  in  the 
Department's  guidelines.  Subsequent 
annual  certifications  will  depend  on  the 
extent  to  which  Trinidad  and  Tobago 
has  bad  progress  toward  full 
implementation  of  its  program. 

Datsd:  May  13. 1993. 
A  Bihawsdnf  David  A.  Cofaon. 
Deputy  Assistant  Secretary,  Oceans  and 
Pishmrim  Affiurt. 

[FK  Dec  93-12265  Pilad  5-24-03;  S:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Railroad  Adminlatratlon 

Patltlon  for  a  Waivar  of  CompUanca 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  wraiver  of 
compliance  with  certain  requirements  of 
Fedwal  railroad  safety  raeulatioiis.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 

Tments  in  fsvor  or  relief, 
terested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  widi  these  proceedings  since 
the  fiacts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  comment,  they 
rirauld  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request 

All  comnnmioations  conceraing  theee 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  HS-92-U  and  must 
be  submitted  in  triplicate  to  the  Dodut 


Clerk.  Office  of  Oiief  Counsel.  Federal 
Railroad  Administration.  Nusif 
Building.  400  Sevantfa  Stseet.  SW.. 
Washington.  DC  20590. 
Commimications  received  before  June 
21, 1993  will  be  considarsd  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  dMe  will  be 
considered  as  fru'  as  practicable.  All 
written  communicatirau  concerning 
these  prooeedii^  are  available  far 
examination  during  regular  business 
hoxus  (9  a.m.-5  p.m.)  ki  room  8201. 
Nassif  Building.  400  Seventh  Street. 
SW.,  Washington,  DC  20590. 
The  waiver  petitions  are  as  follows: 

Monticello  Railway  Museum  (MRMZ) 
FRA  Waiver  Petition  Docket  Na  HS- 
92-09 

The  MRMZ  seeks  a  permanent 
exemption  bom  the  recordkaaping 
requirements  of  49  CFR  228.9  and 
228.11.  The  MRMZ  states  that  due  to  iU 
limited  operation  and  that  they  caniKit 
afford  to  pay  a  clerical  staff  to  maintain 
these  records  it  should  not  be  required 
to  keep  the  records.  The  MRMZ 
provides  service  over  3  miles  of 
privately  owned  tryicage. 

Cambria  ft  Indiana  Railroad  Co.  fCQ 
FRA  Waiver  Petition  Docket  No.  HS- 
92-11 

the  CI  seeks  an  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  man  than  16  hours  in  any  24- 
hour  period.  The  Q  states  that  it  is  not 
its  intention  to  employ  a  train  crew  over 
12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  If 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  CI  provides  service 
over  a  single  track  railroad  primarily 
within  a  ooal  mine.  The  petitioner 
indicates  that  granting  the  exemptioa  is 
in  the  public  interest  and  will  not 
adversely  affect  safety.  Additionally,  the 
petitioner  asserts  it  employs  not  more 
than  15  employees  and  has 
demonstrated  good  cause  for  ^antii^ 
this  exemption. 

Algers,  Winslow  h  Western  Railroad 
Co.  (AWW)  FRA  Waivar  Petition  Docket 
No.HS-93-01 

The  AWW  seeks  an  aKemptian  so  tt 
may  permit  certain  emplovees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hoiir  period.  The  AWW  states  that  it 
is  not  its  intsntioQ  to  employ  B  tiaia 
crew  over  12  hours  par  oay  under 
normal  drcumstanoas,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  nniwml  operating 
conditions  are  encountered.  Thm  AWW 
provides  freight  ssrvice  over  16  nalss  of 
trackags  withhi  Piftas  Cotmty.  iBC&Boa. 
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The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  IS  employees 
ana  has  demonstrated  good  cause  for 
granting  this  exemption. 

Port  TermiiisJ  Railroad  of  Soodi 
CaroUna  (PTR)  FRA  Waiver  PeUtion 
Ooclcst  No.  HS-e3-02 

The  PTR  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  noun  in  any 
24-hour  period.  The  PTR  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
cirounstances,  but  thia  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  PTR  is  a  Terminal 
Switching  Railroad  operating  within  the 
County  of  Charleston,  South  Carolina 
over  a  two-thirds  of  a  mile  of  trackage 
between  North  Charleston  and 
Charleston,  South  Carolina.  The 
petitioner  hidicates  that  granting  the 
exemption  is  in  the  public  interest  and 
will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Port  Utilities  Commisaion  of  South 
CaroUiia  (PUOC)  FRA  Waiver  PaUtion 
Docket  No.  HS-a3-03 

The  PUCC  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  houra  in  any 
24-hour  period.  The  PUCC  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  unusual  operating 
conditions  are  encountered.  The  PUCC 
is  a  Terminal  Switching  Railroad 
operating  wdthin  the  County  of 
Charleston,  South  Carolina  over  a  l.S 
miles  of  trackage  of  North  Charleston, 
South  Carolina.  The  petitioner  indicates 
that  granting  the  exemption  is  in  the 
public  interest  and  will  not  adversely 
affect  safety.  Additionally,  the  petitioner 
asserts  it  employs  not  more  than  15 
employees  and  has  demonstrated  good 
cause  for  granting  this  exemption. 

East  Cooper  k  Berkeley  Railroad 
(ECBR)  FRA  Waiver  PetiUon  Docket  Na 
HS-e3-M 

The  ECBR  seeks  an  exemption  so  it 
may  permit  certain  emplovees  to  remain 
on  duty  not  more  than  16  noun  in  any 
24-hour  period.  The  ECBR  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  houn  per  day  under 
normal  circumstances,  but  this 
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exemption,  if  granted,  would  help  ita 
operation  if  unusual  operating 
conditions  are  encountered.  The  ECBR 
provides  service  over  15.5  miles  of  track 
in  Berkeley  County,  between  State 
Junction  and  Charity  Church.  South 
Carolina. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  afiiact  safety. 
Additionally,  the  petitioner  asserts  its 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Port  Royal  Railroad  (PRYL)  FRA 
Waiver  Petition  DockM  No.  HS-63-05 

The  PRYL  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  noun  In  any 
24-hour  period.  The  PRYL  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  houn  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  unusual  operating 
conditions  are  encountered.  The  PRYL 
provides  service  over  25.5  miles  of 
trackage  between  Yemassee  and 
Beaufort.  South  Carolina. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Pioneer  VaUey  Railroad  (PVRR)  FRA 
Waiver  Petition  Docket  No.  HS-03-07 

The  PVRR  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  houn  in  any  24* 
hour  period.  The  PVRR  states  that  it  is 
not  its  intention  to  employ  a  train  craw 
over  12  houn  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
imusual  operating  conditions  are 
encountered. 

The  PVRR  provides  service  over  26 
miles  of  trackage  between  Westfield  and 
Holyoke,  and  Westfield  and 
Easthampton.  all  within  the  state  of 
Massachusetts. 

The  petitioner  asserts  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

IX  Line  Inc.  (JKL)  FRA  Waiver  Petition 
Docket  No.  HS-«3-08 

The  JKL  seeks  an  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  houn  in  any  24< 
hour  period.  The  JKL  states  that  it  is  not 
its  intention  to  employ  a  train  crew  over 
12  houn  per  day  under  normal 


circumstances,  but  thia  exemption,  if 
granted,  would  help  iu  operation  if 
unusual  operating  conditions  are 
encountered.  The  JKL  provides  service 
over  16  miles  of  trackage  within  the 
Coimty  of  Monterey,  Indiana. 

The  petitioner  asaerts  it  employs  not 
mora  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

McOoiid  Raihr  ly  Co.  (MCR)  FRA 
Waiver  Petition  Uockat  No.  HS-«3-09 

The  MCR  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  noun  in  any 
24-hour  period.  The  MCR  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  houn  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  imusual  operating 
conditions  are  encountered.  The  MCR 
provides  service  over  96  miles  of 
trackage  between  Siskiyou  and  Shasta 
Counties  and  34  miles  of  Burlington 
Northern  branch  line  between  Hambone 
and  Lookout,  California. 

The  petitioner  asserts  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Atlantic  k  Gulf  Railroad  (AGLF)  FRA 
Waivar  Petition  Docket  No.  HS-83-10 

The  AGLF  seeks  an  ex«*mption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  houn  in  any 
24-ho\ir  period.  The  ACU^*  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  houn  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  imusual  operating 
conditions  are  encountered.  Tlie  AGLF 
provides  service  over  79.4  miles  of 
trackage.  59.6  miles  of  which  is  class  2 
and  15.3  is  excepted.  Trains  ofwrate 
between  Albany  and  Thompsonville. 
Georgia. 

The  petitioner  asserts  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Texas  North  Westem  Railway  Co. 
(TXNW)  FRA  Waivar  Petition  Docket 
No.  HS-e»-ll 

The  TXNW  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  houra  in  any  24- 
hour  period.  The  TXNW  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  houn  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  TXNW  provides 
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service  over  31.4  mflee  of  trackage 
between  Sheerin  to  Etter  and  Sheerin  to 
Morse,  Tb»s  and  11.1  branch  line  miles 
between  Sheeiin  and  Pthigle,  Texas. 

The  petitioner  asserts  It  ecnplc^s  not 
more  than  IS  employees  and  nas 
demonstrated  good  cause  for  granting 
this  exempticMi. 

Connecticut  Central  Railroad  (CCCU 
FRA  Waiver  PetiUoo  Docket  No.  HS- 
93-12 

The  CCCL  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  CCCL  states  that  It  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encounterad.  The  CCCL  provides 
service  over  12  miles  of  trackage 
divided  into  five  branch  lines  all  located 
between  Middletown  and  Middlefield, 
Connecticut. 

The  petitioner  asserts  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Praacot  k  Northwestern  Railroad  Co. 
(PNW)  FRA  Waiver  Petition  Docket  No. 
HS-93-13 

The  PNW  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  PNW  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operaticm  if 
imusual  operating  conditions  are 
encoimteied.  The  PNW  provides  service 
over  2  miles  of  trackage  in  Prescot, 
Arkansas. 

The  petitioner  asserts  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Wiregraas  Central  Railroad  (WGCR) 
FRA  Waiver  Petition  Docket  No.  HS- 
93-14 

The  WGCR  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  WGCR  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  \mder 
normal  cucumstances,  bat  this 
exemption,  if  granted,  would  help  its 
operatioo  if  unusual  operating 
conditions  are  encountered.  The  WGCR 
provides  service  over  IS  miles  of  main 
track.  Trains  operate  between  Waterford 
and  Enterprise.  Alabama.  The  WGCR 


operates  over  two  mflas  <rf  CSX 
Transportation  trackage  for  interdiange 
purpoeea. 

The  petitioner  asserts  it  employs  not 
more  than  IS  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Miadssippi  Drita  Railroad  (M9DR) 
FRA  Wahrer  Petitioa  Dockat  No.  HS- 
93-15 

The  MSDR  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  MSDR  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  under 
normal  circimistances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  unusual  operating 
conditions  are  encountered.  Tlie  MSDR 
provides  service  over  57  miles  of  main 
track  in  theatate  of  Mississippi.  The 
tracks  run  firom  Lyon  to  Lula,  Swan 
Lake  to  Lyon  and  Lula  to  Jonestown. 
Mississippi.  The  MSDR  interchanges 
with  the  Illinois  Central  at  Swan  Lake, 
Mississippi. 

The  petitioner  aasots  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Hartford  k  Slocomb  Railroad  Co.  (HS) 
FRA  Waiver  Petition  Dockat  No.  HS- 
93-16 

The  HS  seeks  an  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  HS  states  that  it  is  not 
its  intention  to  employ  a  train  crew  over 
12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
imusual  operating  conditions  are 
encountered.  The  HS  provides  service 
over  22  miles  or  main  track, 
approximately  3  miles  of  which  is 
owned  by  the  Southern  Railway.  Trains 
operate  between  Dothan  and  Hartford, 
Alabama.  The  HS  operates  over  Centeral 
of  Georgia  Railroad  trackage  at  Dothan, 
Alabama. 

The  petitioner  asserts  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  caxise  for  panting 
this  exemption. 

Issued  in  Washington.  DC.  on  May  IB, 
1M3. 

PhilOleks^k. 

Deputy  Atsociate  Administmtorfor  St^ety. 
(FR  Doc.  g:^122»4  Filed  S-24-e3:  B:45  am) 
BNJJNO  OOOK  4t1*-«-M 


NaUoiMl  IHqhwwy  Tnrillc  Safaty 
AdnilnlatrBtlon 

(Dochal  No.  B8-a0,  Nolioe  2] 

NHTSA't  Traffic  Safaly  Plan  tar  OMar 
Paraona  and  Addraaalng  tha  Safaty 
laauaa  Ralatad  to  Youngar  and  Oldar 
Drtvara,  A  Aaport  to  Coograaa 

AGEMCY:  National  Hi^way  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  anaounoes  the 
availability  of  two  publications. 
NHTSA's  Traffic  Safety  Plan  for  Older 
Persons  POT  HS  807  966.  April  1993) 
and  Addressing  the  Safety  Issues 
Related  to  Younger  and  Older  Drivers,  A 
Report  to  Congress  (DOT  HS  807  957. 
January  1993).  The  Pian  was  developed 
in  response  to  Congressional  directive 
(House  Report  #102-639).  It  describes 
major  agency  efforts  related  to  Problem 
Identification,  Program  Development 
and  Program  Evaluation  as  they  relate  to 
older  drivers,  older  vehicle  occupants, 
and  older  pedestrians.  It  updates  the 
original  agency  Traffic  Safety  Plan  for 
Older  Driver  Persons,  published  in 
1988.  Addressing  the  Safety  Issues  was 
also  prepared  as  directed  by  Congress 
(Senate  Report  #102-148).  It  presents  a 
current  summary  of  agency  research 
plans  as  they  pertain  to  the  problems  of 
younger  drivers  and  the  special  needs  of 
older  drivers.  It  presents  data  that 
describe  the  niunber  of  licensed  drivers 
by  age  group,  fatality  and  crash 
incidence  and  rates,  alcohol  and  drug 
use,  driver  error,  and  other  factors  that 
characterize  these  two  groups  of  drivers. 
FOR  FURTHER  information:  Interested 
persons  may  obtain  a  copy  of  either 
document  free  of  charge  by  writing  to 
the  National  Highway  Traffic  Safety 
Administration,  Diatributioo  Services, 
400  7th  Street  SW..  NASD-^1. 
Washington,  DC  20590.  Please  include  a 
self-addressed  mailing  label.  For 
additional  information  rasarding  the 
Traffic  Safety  Plan  for  Older  Persons 
please  contact  Ms.  Joan  Harris,  NHTSA, 
Office  of  Plans  and  Policy,  400  7th 
Street  SW..  NPP-32,  Washington,  DC 
20590  (202-366-2578).  For  infOTmation 
regarding  Addressing  the  Safety  Issues 
Related  to  Younger  and  Older  Drivers,  A 
Report  to  Congress,  please  contact  Ms. 
Hazel  Maddox.  NHTSA.  Office  of  Traffic 
Safety  Programs,  400  7th  Street  SW., 
NTS-31,  Washington,  DC  20590  (202- 
366-4802). 

Dated:  May  20. 1993. 
Donald  CBiacbaff, 

Associate  AdministraUir  for  Plans  and  Policy. 
(FR  Doc  93-12320  Filed  &-24-93:  8:45  ami 
MUJNQ  COOC  4ms 
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DEFARTMENT  OF  THE  TREASURY 

PubOc  Infomiation  Collection 
Requlremente  Submitted  to  OMB  for 


The  Department  of  Treasuiy  has 
submitted  the  following  public 
infonoiatiao  collection  requirement(s)  to 
OMB  far  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  shoiud  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Internal  Ravenoe  Serrioa 

OMB  Number  1545-1005 

Regulation  ID  Number:  lR-62-97 
NPRM,  LR-61-e7  TEMP,  and  PS-62- 
87  FINAL 

Type  of  Review:  Extension 

Titlt:  Low-Income  Housing  Qedit  far 
Federally-Assisted  Buildings 

Description:  The  rule  reauires  the 
taxpayer  flow-Income  building  owner) 
to  seeJc  a  waiver  in  writing  from  the 
IRS  concerning  lowr-income  buildings 
acquired  during  a  special  10-year 
period  in  order  to  avert  a  claim 
against  a  Federal  mortgage  insurance 
fund. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Businesses  or  other  for^ 
profit,  Pednal  agmcies  or  employees. 
Non-profit  institutions.  Small 
businowos  w  organizations 

Estimated  Number  of  Respondents: 
1.000 

Estimated  Burden  Hours  Per 

Respondent:  3  hours 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

3,000  hours 

Qearance  Officer  Garrick  Shear.  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 


Office  Building,  Washington.  DC 

20503. 
UkK.Ilall«Mi. 

Department  Beporit  Uanagmeat  Officer. 
[FR  Doc  93-12366  Filed  S-24-«3: 8:45  am] 


PufaUclwfomieUun  Coaectfow 
Requlremenit  Submltled  to  OMB  for 
Review 

May  18. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  req\iirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reducdon  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shomd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasxiry  Department 
Clearance  Officer,  Department  of  the 
Treasiiry,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Office  of  Thrift  Sopervisioa 

OMB  Number  1550-0065 

Form  Number.  None 

Ifype  of  Review.  Extension 

Tide:  Salvage  Power  to  Assist  Service 
Corporation  

Description:  12  CFR  563.38  permits 
savings  associations  to  exercise 
salvage  power  to  assist  service 
corporations,  in  accordance  with  the 
requirements  of  said  section. 

Respondents:  Businesses  or  other  foi^ 
profit 

Estimated  Number  of  Respondents:  10 

Estimated  Burden  Hours  Per 
Respondent  8  hours 

Frequency  of  Resptmser.  On  occasion 

Estimated  Total  Repotting  Burden:  80 
hours 

Qearance  Officer  Colleen  Devine,  (202) 
906-6025,  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G.  Street 
NW..  Washington,  DC  20552. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

LoklCBdlud. 

Departmental  Reports  hianageamit  Officer. 

[FR  Doc.  93-12367  Filed  S-24-93;  8:45  am] 


PubBc  MormaUon  Cotodion 
RequireroenU  Submitted  to  OMB  for 
Review 

May  18, 1993. 

The  Department  of  Treasury  has 
submitted  the  follo%ving  public 
information  collacdoo  requirement(s)  to 
OMB  far  review  and  dearanoa  under  the 
Paperwoik  Reduction  Act  of  1080, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  dearanoa 
Officer  listed.  Comments  regarding  this 
information  collection  shomd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171.  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Departmental  Offices 

OMB  Number  1505-0001 

Fonn  Number:  International  Capital 

Forms 
Type  of  Review:  Extension 
Title:  Purchases  and  Sales  of  Long-Term 

Securities  by  Foreigners 
Description:  lliis  form  is  filed  by  banks, 

other  depositary  institutions,  brokers, 

dealers,  and  other  firm  or 

intermediaries  in  the  U.S.,  who  deal 

directly  with  foreign  resideots  (or 

their  nominees)  in  transacting 

f)urchase8  or  sales  of  long-term  U.S.  or 
oreign  securities. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  450 
Estimated  Burden  Hours  Per  Response: 

5  hours 
Frequency  of  Response:  Monthly 
Estimated  Total  Reporting  Burden: 

27,000  hours 
Qearance  Officer  Lois  K.  Holland,  (202) 

622-1563,  Departmental  Offices,  room 

3171,  Treasury  Annex,  1500 

Pennsylvania  Avenue  NW.. 

Washington.  DC  20220. 
OMB  Reviewer  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001,  New  Executive 

Office  Building,  Washington,  DC 

20503. 
Lok  K.  HolUnd. 

Departmental  Reports  Management  Officer. 
IFR  Doc  93-12328  Piled  5-24-93;  8;45  am) 
aajjMacooc4si 
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Sunshine  Act  Meetings 


Federal  Ragistar 

VoL  58,  No.  99 
Tuesday,  May  25,  1993 


This  SKllon  of  the  FEDERAL  REGISTER 
contains  noVcss  o(  meetings  pubtohed  under 
the  "Qomnmti*  in  the  Sunshine  AcT  (Pub. 
L.  94-406)  5  U.S.C.  552b(eK3). 


FEDERAL  DEPOSIT  MSURANCE- 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:30  a.m.  on 
Wednesday,  May  25, 1993,  to  consider 
the  following  matter: 

Summary  Agenda 
No  cases  scheduled. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  323  of  the  Corporation's 
rules  and  regulations,  entitled  "Appraisals." 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street, 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  898-6745  (Voice); 
(202)  898-3509  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  May  20, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  FaldmaiL 
Deputy  Executive  Secretary. 
[FR  Doc  93-12436  Filed  S-21-93;  10:14  am] 
MXWa  OOOf  (714-01-11 

UMTEO  STATES  MTERNATXMUL  TRADE 
COMMISSION 

lUSITC  SE-9J-161 

TIME  AND  DATE:  June  2. 1993  at  9:30  a.m. 
PLACE:  Room  101,  500  E  Street  S.W. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public 

1.  Agenda  for  future  meetings 

2.  Minutes 


3.  Ratification  List 

4.  Invs.  Nos.  731-TA-64ft-649  (Preliminary) 

(Certain  Steel  Wire  Rod  &x>m  Brazil. 
Canada,  Japan,  and  Trinidad  and 
Tobago).— 4>riefing  and  vote. 

5.  CXitstanding  action  Jacket  requests 

1.  ID-93-006,  Report  on  Inv.  Na  332-329. 
Global  Competitiveness  of  U.S. 
Advanced-Technology  Industries: 
Cellular  Communications 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos.  Acting  Secretary.  (202) 
205-2000. 

Issued:  May  20, 1993. 
Paul  R.  Bardot, 

Acting  Secretary. 

[FR  Doc  93-12507  Filed  5-21-93;  3:35  pm) 

HLLMQ  COOC  7020-Oa-r 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weelcs  of  May  24,  31,  June  7,  and 

14, 1993. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Mar>'land. 

STATUS:  Public  and  Qosed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  May  24 

Wednesday,  May  26 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Randall  C  Oram,  D.O. — Commission 
Action  on  Settlement  Agreement 
Approved  in  LBP-92-18  (Tentative) 

(Contact:  Steve  Bums.  301-504-2184) 

b.  Sacramento  Municipal  Utility  District's 
Motion  for  Reconsideration  of  CLI-93-03 
(Rancho  Seco)  (Tentative) 

(Contact:  Margaret  Doane,  301-504-2001) 
2:00  p.m. 
Briefing  on  Status  of  Efforts  for  Risk 

Harmonization  (Public  Meeting) 
(Contact:  Richard  Bangart,  301-504-3340) 

Week  of  May  31— Tentativa 

Tuesday,  June  1 

lOKX)  a.m. 
Briefing  on  Development  of  Standards, 

Certification  Process,  and  Status  of  U.S. 

Enrichment  Corporation  Transition 

(Public  Meeting) 
(Contact:  John  HiciLey,  301-504-3328) 
2:00  p.m. 
Briefing  on  Status  of  BWR  Water  Level 

Indicators  (Public  Meeting) 
(ConUct:  Ashok  Thadani,  301-504-3884) 


Wednesday,  June  2 

10:00  a.m. 
Briefing  on  Progress  of  Design  Certification 
Review  and  Implementation  (Public 
Meeting) 
(Contact:  Dennis  Crutchfield,  301-504- 
1159  or  Richard  Borchardt.  301-504- 
1193) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:30  p.m. 
Briefing  on  Investigative  Matters  (Closed— 
Ex.  5  and  7) 

Friday,  June  4 

10:00  a.m. 
Briefing  on  Status  of  Enhanced 
Participatory  Rulemaldng  (Public 
Meeting) 
(Contact:  Chip  Cameron,  301-504-1642) 
2:00  p.m. 
Briefing  on  Status  of  Design  Basis  Threat 

Reevaluation  (Public  Meeting) 
(Contact:  Robert  Burnett,  301-504-3365) 

Week  of  |une  7— Tentativo 

Thursday,  June  10 

12:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  June  14— Tentative 

Wednesday,  June  16 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  tliat 
no  item  has  as  yet  been  identified  as 
requiring  any  Conunission  vote  on  tliis  data. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  Hill,  (301)  504-1661. 

Dated:  May  21, 1993. 

Andrew  L.  Bates, 

Chief,  Operations  Branch,  Office  of  the 
Secretary. 

[FR  Doc  93-12512  Piled  5-21-93;  3:39  pm] 
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DEPARTMENT  OF  EDUCATION 

48  CFR  Part  3410 
RtN  1880-AA52 

Department  of  Education  Acquisition 
Regulation 

AGENCY:  £>epartment  of  Education. 
ACTION:  Final  Regulation. 

SUMMARY:  The  Secretary  amends  the 
Department  of  Education  Acquisition 
Regulation  (Chapter  34  of  title  48  of  the 
Code  of  Federal  Regulations  (CFR))  to 
add  a  new  part  3410.  This  Hnal 
regulation  provides  for  use  of  the  metric 
system  in  the  Department's  acquisition 
planning  phase  in  accordance  with  the 
Metric  Conversion  Act  of  1975,  as 
amended.  The  regulation  also  provides 
for  the  use  of  metric  units  of 
measurement  in  solicitations.  The 
intended  effect  is  to  provide  guidance 
with  respect  to  the  Ciepartment's 
contracting  activities;  encourage 
contractors  to  convert  to  the 
International  System  of  Units;  and 
invite  contractors  to  make  the 
Department  aware  of  their  ability  to 
furnish  conforming  supplies  and 
services  in  metric  units. 
EFFECTIVE  DATE:  This  regulation  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  docimient  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Verbena  R.  Crowley.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3636,  ROB-3,  Washington,  DC 
20202-4700.  Telephone:  (202)  708- 
8528.  Individuals  who  use  a 
ttlecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  Section  3 
of  the  Metric  Conversion  Act  of  1975,  as 
amended  by  section  5164  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  Public  Law  100-418  (15 
U.S.C.  205b),  designates  the  metric 
system  of  measurement  as  the  preferred 
system  of  weights  and  measures  for 
United  States  trade  and  commerce. 
Section  3  requires  that,  by  September 
30, 1992,  each  Federal  agency,  to  the 
.extent  economically  feasible,  shall  use 
the  metric  system  of  measurements  in 
its  procurements,  and  other  business- 
related  activities,  subject  to  certain 
exceptions  stated  in  that  section. 


Executive  Order  12770  (Metric  Usage  in 
Federal  Government  Programs) 
published  in  the  Federal  Register  on 
July  29. 1991  (56  FR  35801)  implements 
provisions  of  this  Act.  This  final 
regulation  also  responds  to  guidance 
issued  by  the  Department  of  Commerce 
under  the  Act  (15  CFR  part  1170). 

On  November  27, 1992,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  this  part  in  the  Federal 
Register  (57  FR  56416)  proposing 
amendments  to  the  Department  of 
Education  Acquisition  Regulation  to 
add  provisions  requiring  the  use  of  the 
metric  system  in  order  to  cany  out  the 
purpose  of  the  Metric  Conversion  Act. 
as  amended. 

This  Bnal  regulation  seeks  to  effect 
change  in  the  way  the  Department 
procures  goods  and  services  from 
contractors  who  use  the  metric  system. 
If  the  industry  is  one  in  which  the 
metric  system  is  the  accepted  system  of 
weights  and  measures,  the  Department 
will  state  its  specifications  and  purchase 
descriptions  in  metric  units.  This  will 
require  offerors  in  these  industries  to 
include  specifications  and  purchase 
descriptions  for  products  or  services  in 
metric  units. 

If  the  industry  is  not  one  in  which  the 
metric  system  is  the  accepted  system, 
subject  to  the  stated  exceptions,  the 
Department  will  ensure  that 
solicitations  (in  excess  of  the  small 
purchase  threshold)  permit  offerors  to 
propose  products  or  services  in  metric 
units. 

In  this  way.  the  Department  will 
systematically  encourage  use  of  the 
metric  system  by  its  contractors  and  will 
contribute  to  carrying  out  the  objectives 
of  the  Metric  Conversion  Act. 

Public  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulation. 
The  Secretary  did  not  receive  any 
substantive  comments.  The  Secretary 
has  made  no  changes  in  this  regulation 
since  publication  of  the  NPRM. 

Executive  Order  12291 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  12291. 
It  is  not  classified  as  major  because  it 
does  not  meet  the  criteria  for  major 
regulations  established  in  the  order. 

Paperwork  Reduction  Act  of  1980 

This  regulation  has  been  examined 
under  the  Paperwork  Reduction  Act  of 
1980  and  has  been  found  to  contain  no 
information  collection  requirements. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 


whether  the  proposed  regulation  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rule  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulation  in  this  document  does  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  46  CFR  Part  3410 

Government  procurement.  Metric 
system. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 
Dated:  April  15, 1993. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  subchapter  B  of 
chapter  34  of  title  48  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
part  3410  to  read  as  follows: 

PART  3410— SPECIRCATION 
STANDARDS  AND  OTHER  PURCHASE 
DESCRIPTIONS 

Subpart  3410.7 — Use  of  Metric  System 

Sec. 

3410.701  Policy  of  the  Department  of 
Education  with  respect  to  use  of  the 
metric  system. 

3410.702  Definitions. 

3410.703  Responsibilities  of  the 
Department  of  Education  with  respect  to 
use  of  the  metric  system. 

Authority:  15  U.S.C.  205b. 
Subpart  3410.7 — Use  of  Metric  System 

S  341 0.701    Poliqf  of  the  Department  of 
Education  with  respect  to  use  of  the  metric 
system. 

It  is  the  policy  of  the  Department  of 
Education  to  encourage  use  of  the 
metric  system  in  industry  standards, 
consistent  with  the  legal  status  of  this 
system  as  the  preferred  system  of 
weights  and  measures  for  United  States 
trade  and  commerce. 

S  341 0.702    Definitions. 

Department  means  the  United  States 
Department  of  Education. 

Metric  system  (a)  This  term  means  tne 
International  System  of  Units 
established  by  the  General  Conference 
of  Weights  and  Measures  in  1960. 

(b)  The  imits  are  listed  in  Federal 
Standard  376A.  "Preferred  Metric  Units 
for  General  Use  by  the  Federal 
Government." 
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13410.703    RasponslbUMMofttM 
Deportment  of  Education  with  rospect  to 
UM  of  tho  motrie  tyetom. 

(a)  Consistent  with  the  Federal 
Acquisition  Regulation  System, 
contracting  officers  of  the  Department 
shall— 

(1)  Accept,  without  prejudice, 
products  and  services  dimensioned  in 
metric  units  if  they  are  offered  at 
competitive  prices  and  meet  the  needs 
of  the  Department;  and 


(2)  Ensiue  that  acquisition  planning 
considers  these  products  and  services. 

(b)  Consistent  with  the  policy  in  the 
Metric  Conversion  Act,  as  amended,  and 
in  S  3410.701,  if  the  metric  system  is  the 
accepted  system  of  weights  and 
measures  in  a  particular  industry,  the 
Department  ensures  that  solicitations 
include  specifications  and  purchase 
descriptions  stated  in  metric  units  of 
measurement. 

(c)  If  the  metric  system  is  not  the 
accepted  system  of  weights  and 


measures  in  a  particular  industry,  the 
Department  ensures  that  solicitations  for 
procurements  in  excess  of  the  small 
purchase  threshold  permit  offerors  to 
propose  products  or  services  in  metric 
units  of  measurement,  except  when  to 
do  this  would  be  detrimental  to  the 
purpose  of  the  affected  program. 

|FR  Doc  93-12285  Filed  5-24-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  Numb«r  93022fr-3026] 

Foreign  Buyer  Program;  Support  for 
Domestic  Trade  Shows 

agency:  International  Trade 

Administration;  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  call  for  applications 

for  the  FY95  Foreign  Buyer  Program 

(October  1. 1994,  through  September  30. 

1995). 

SUMMARY:  This  notice  sets  forth 
objectives,  procedures  and  application 
review  criteria  associated  with  the  U.S. 
Department  of  Commerce's  Foreign 
Buyer  Program  to  support  domestic 
trade  shows. 

The  Foreign  Buyer  Program  was 
established  to  bring  international  buyers 
together  with  U.S.  firms  by  promoting 
leading  U.S.  trade  shows  in  industries 
with  high  export  potential.  The  Foreign 
Buyer  Program  emphasizes  cooperation 
between  the  Department  and  trade  show 
organizers  to  benefit  U.S.  firms 
exhibiting  at  selected  events  and 
provides  practical,  hands-on  assistance 
to  U.S.  companies  interested  in 
exporting  such  as  export  counseling  and 
market  analysis.  The  assistance 
provided  to  show  organizers  includes 
worldwide  overseas  promotion  of 
selected  shows  to  potential  international 
buyers,  end-users,  representatives  and 
distributors.  The  worldwide  promotion 
is  executed  through  the  offices  of  the 
Commerce  Department's  U.S.  and 
Foreign  Commercial  Service  (US&FCS) 
in  67  countries  representing  America's 
major  trading  partners,  and  also  in  U.S. 
Embassies  in  countries  where  the 
US&FCS  does  not  maintain  offices. 
Shows  selected  for  the  Foreign  Buyer 
Program  will  provide  a  venue  for  U.S. 
companies  interested  in  expanding  their 
sales  into  international  markets. 

DATES:  Applications  must  be  received 
by  July  9, 1993. 

ADDRESSES:  Export  Promotion  Services/ 
Foreign  Buyer  Program,  U.S.  and 
Foreign  Commercial  Service  (US&FCS), 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  room 
2116, 14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  Tel.:  (202) 
482-0481  (facsimile  applications  will 
not  be  accepted). 

FOR  FURTHER  INFORMATION:  Contact  Bill 
Crawford,  Product  Manager,  Foreign 
Buyer  Program,  room  2116,  Export 
Promotion  Services,  U.S.  and  Foreign 
Commercial  Service,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 
Tel.:  (202)  482-0481  or  FAX:  (202)  482- 
0115. 

SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration  of 
the  U.S.  Department  of  Commerce  is 
accepting  applications  for  the  Foreign 
Buyer  Program  (FBP)  for  events  taking 
place  between  October  1. 1994,  and 
September  30, 1995. 

Under  the  FBP,  the  Department  seeks 
to  bring  international  buyers  together 
with  U.S.  firms  by  selecting  and 
promoting  in  international  markets 
domestic  trade  shows  in  industries  with 
high  export  potential.  Selection  of  a 
trade  show  is  one-time,  i.e.,  a  trade 
show  organizer  seeking  selection  for  a 
recurring  event  must  sulnnit  a  new 
application  for  selection  for  each 
occurrence  of  the  event.  If  the  event 
occurs  more  than  once  in  the  12  month 
period  covering  this  announcement,  the 
trade  show  organizer  must  submit  a 
separate  application  for  each  event. 

The  Department  will  select  22  events 
to  support  during  this  12  month  period. 
The  Department  will  select  those  events 
that,  in  its  judgment,  most  clearly  meet 
the  Department's  objectives  and 
selection  criteria. 

Selection  indicates  that  the 
Department  has  found  the  event  to  be  a 
leading  international  trade  show 
appropriate  for  participation  by  U.S. 
exporting  firms  and  promotion  in 
overseas  markets  by  U.S.  Embassies  and 
Consulates.  Selection  does  not 
constitute  a  guarantee  by  the  U.S. 
Government  of  success  of  the  show  or 
of  the  undertakings  or  obligations  of  the 
show  organizer.  Selection  is  not  an 
endorsement  of  the  shonv  organizer 
except  as  to  its  Foreign  Buyer  activities. 
Non-selection  should  not  be  viewed  as 
a  finding  that  the  event  will  not  be 
successful  in  the  promotion  of  U.S. 
exports. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirement  contained  in  this  notice 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.)  (0MB  number  0625-0151 
approved  for  use  through  9/30/94). 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 


Reports  Clearance  Officer,  International 
Trade  Administration,  room  4001.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (0625- 
0151),  Washington.  DC  20503. 

General  Selection  Criteria 

Subject  to  Departmental  budget  and 
resource  constraints,  those  events  will 
be  selected  that,  in  the  judgment  of  the 
Department,  most  clearly  meet  the 
following  criteria: 

(a)  Export  Potential:  The  products  and 
services  to  be  promoted  at  the  trade 
show  are  from  U.S.  industries  that  have 
high  export  potential,  as  determined  by 
U.S.  Department  of  Commmerce 
sources,  i.e.,  best  prospects  Usts  and 
U.S.  export  statistics.  (Certain  industries 
are  rated  as  priorities  by  our  domestic 
and  international  commercial  officers  in 
their  annual  workplans  and  country 
marketing  plans). 

(b)  International  Interest:  The  trade 
show  meets  the  needs  of  a  significant 
number  of  overseas  markets  covered  by 
the  US&FCS  and  corresponds  to 
marketing  opportunities  as  identified  by 
the  posts  in  their  country  marketing 
plans  (e.g.,  best  prospects  lists). 
Previous  international  attendance  at  the 
show  may  be  used  as  an  indicator. 

(c)  Scope  of  the  Show:  The  trade  show 
offers  a  broad  spectrum  of  U.S.  made 
products  and/or  services  for  the  subject 
industry.  Trade  shows  with  a  majority 
of  U.S.  firms  will  be  given  preference. 

(d)  Stature  of  the  Snow:  The  trade 
show  is  clearly  recognized  by  the 
industry  it  covers  as  a  leading  event  for 
the  promotion  of  that  industry's 
products  and  services  both  domestically 
and  internationally  and  as  a  showpiece 
for  the  latest  technology  or  techniques 
in  that  industry. 

(e)  Exhibitor  Interest:  There  is 
demonstrated  interest  on  the  part  of  U.S. 
exhibitors  in  receiving  international 
business  visitors  during  the  trade  show. 
A  significant  number  of  these  exhibitors 
should  be  new-to-export  or  seeking  to 
expand  sales  into  additional 
international  markets. 

(0  Overseas  Marketing:  There  is 
demonstrated  effort  made  to  market 
prior  shows  overseas.  In  addition, 
international  marketing  program  to  be 
made  for  the  event  for  which  FBP 
support  is  being  sought  should  be 
described  in  detail,  explaining  how 
efforts  should  increase  individual  and 
group  international  attendee  attendance 
(see  specific  responsibilities  of  the 
Show  Organizer,  e). 

(g)  Logistics:  The  trade  show  site, 
facilities,  transportation  services  and 
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availability  of  accommodations  are  in 
the  stature  of  an  intemational-class 
trade  show. 

(h)  Coopetntion:  The  applicant 
demonstrates  its  willingness  to 
cooperate  with  the  US&FCS  to  fulfill  the 
program's  goals,  and  to  adhere  to  target 
dates  set  out  in  the  Memorandum  of 
Understanding  (see  description  below) 
and  the  event  timetable. 

Note:  Past  experieoce  in  the  FBP  will  be 
taken  into  account  in  evaluating  current 
application  to  the  program. 

Department  of  Commerce  Support  of 
FBP 

The  support  provided  for  selected 
events  may  differ  depending  on  the 
specific  needs  identified  and  agreed 
upon  by  the  Department  and  the  show 
organizer.  Services  may  include,  but  are 
not  limited  to,  special  overseas 
marketing  efforts  by  staff  of  the 
US&FCS.  Such  marketing  activities 
include  contacting  key  international 
government  and  private  sales  prospects 
and  providing  publicity  in  appropriate 
Departmental  periodicals. 

Specific  Departntent  Actions 

For  each  FBP  show  the  Department  of 
Commerce  (DOC)  will: 

(a)  Designate  a  project  manager  as 
central  contact  to  work  with  the  show 
organizer  on  all  aspects  of  promotion 
abroad  and  international  buyer 
assistance  at  the  show.  The  project 
manager  will  work  closely  with  the 
show  organizers'  contact  to  develop  an 
overall  promotional  timetable  to 
poTomote  the  event. 

(b)  Advise  and  work  closely  with  all 
interested  U.S.  Embassies  and 
Consulates  to  encourage  maximum  trade 
show  promotion  and  expostire  for  those 
exhibitors  indicating  export  interest. 

(c)  Promote  industry  trade  show 
participation  through  announcements  in 
publications  with  overseas  distribution 
(e.g.,  regional  and  embassy  commercial 
newsletters,  and  Commercial  News 
USA). 

(d)  Provide  show  organizer  with 
specifications  of  a  DOC-designed  hard 
panel  system  Litemational  Business 
Center  (IBC),  including  furniture 
requirements,  DOC  office,  conference 
rooms,  lounge  area,  storage  area,  etc. 

(e)  Provide  show  organizer  with 
samples  of  multi-language  brochures, 
U.S.  Embassy/Consulate  address  labels, 
U.S.  Government  shipping  instructions 
and  quantities  required  for  overseas 
shipment. 

(t)  Provide  show  ojganizer  with 
promotional  articles  about  the  FBP  and 
the  services  available  to  U.S.  exhibitors 
and  international  visitors  at  the  IBC:  and 
will  send  a  letter  with  program  flyer  to 


all  U.S.  exhibitors  at  least  one  month 
before  the  show  to  promote  the  IBC  and 
the  benefits  of  the  program. 

(g)  Request  US&FCS  District  Offices  in 
the  U.S.  to  provide  export  counseling  or 
specific  marketing  information  to  those 
U.S.  participants  that  have  indicated  a 
need  for  such  counseling  before  and 
during  the  show. 

(h)  License  the  use  of  the  FBP  logo  on 
promotional  materials  for  the  event  (and 
on  exhibitor  faciUties  at  the  event],  such 
use  being  in  all  cases  subject  to  prior 
approval  by  DOC 

(i)  Provide  a  final  show  report  to  the 
show  organizer  not  later  than  120  days 
after  the  show.  This  report  will  include 
data  collected  by  show  organizer  in  a 
post  show  survey  reflecting  FBP  results. 

(j)  Provide  at  the  trade  show  site: 

1.  At  least  one  project  manager  who 
will  provide  primary  management  of  the 
IBC,  facilitate  matching  international 
buyers  with  exhibiting  U.S.  companies, 
and  inform  U.S.  companies  about  DOC 
products  and  services  and  other 
International  Trade  Administration 
programs. 

2.  At  least  one  Trade  Specialist  &t>m 
a  US&FCS  District  Office  who  will  be 
available  during  the  show  to  provide 
additional  export  counseling. 

3.  Export  counseling  at  the  IBC  to 
exhibitors. 

4.  Assistance  to  international  buyers 
to  meet  their  purchasing/representation 
objectives  during  the  show. 

5.  US&FCS  staff  to  participate,  if 
appropriate,  in  special  export  promotion 
seminars  specifically  aimed  at  new-to- 
market  and  new-to-export  firms 
exhibiting  at  the  trade  show. 

Note:  Any  export-related  seminars  offered 
at  the  show  should  be  coordinated  with  the 
project  manager  in  Washington.  The  project 
manager  will  provide  assistance  in  planning, 
selection  of  speakers,  execution,  etc 

Specific  Responsibilities  of  the  Show 
Organizer 

Show  organizers  selected  for  the  FBP 
must: 

(a)  Designate  an  official  authorized  to 
work  with  the  US&FCS  project  manager 
on  all  aspects  of  the  show  promotion  as 
well  as  a  contact  during  the  show  to 
assist  with  international  visitor 
information  and  product  referral 
(matchmaking  services). 

(b)  Produce  and  distribute  a 
multiUngual  promotional  brochure  in 
four  or  more  languages  and  in  the 
quantities  specified  by  the  project 
manager  for  overseas  distribution.  A 
draft  of  the  brochure  must  be  approved 
by  the  project  manag«r  prior  to  printing 
and  include  the  FBP  logo  and 
information  on  the  program  and  the 
services  available  for  the  international 


bujrer.  These  brochures  must  be  printed 
not  less  than  six  months  prior  to  the 
show. 

(c)  Provide  to  all  Embassies/ 
Consulates  worldwide  names  of 
attendees  to  the  most  recent  show  (by 
country  and  on  mailing  labels  if 
possible),  most  recent  show  directory/ 
exhibits  guide,  and  a  press  release 
directed  to  prospective  international 
attendees.  This  information  should  be 
included  in  shipment  of  multilanguage 
brochures.  Copies  of  Commercial  News 
USA  advertisement,  promotional  video, 
etc..  also  may  be  made  available. 

(d)  Produce  a  one-page  promotional 
advertisement  to  be  placed  in 
Commercial  News  USA.  Advertisement 
must  be  approved  by  the  project 
manager,  have  FBP  logo  prominently 
and  appropriately  displayed,  and  refer 
international  firms  to  "the  Commercial 
Section  of  the  nearest  U.S.  Embassy  or 
Consulate"  for  information  on  the 
show(s). 

(e)  Develop  a  program  to  promote 
show  overseas  and  describe 
international  marketing  efforts  to  be 
made  for  the  event  for  which  FBP 
support  is  being  sought.  Program  should 
describe  how  show  management  expects 
to  increase  individual  and  group 
international  attendance.  Program  may 
include,  for  example,  competitive  travel 
packages,  international  receptions,  or 
waived  or  reduced  admission  fees  for 
international  attendees  to  the  exhibition 
or  conference.  Waived  or  reduced 
admission  fees  are  required  for 
international  attendees  who  are 
members  of  Embassy  delegations. 

(f)  Provide  overseas  posts  with  hotel 
information  at  least  6  months  prior  to 
the  event.  Coordinate  hotel  reservations 
arrangements.  Coordinate  with  U.S. 
Embassies  or  their  designated  travel 
agent  for  the  reservation  of  blocks  of 
hotel  rooms  for  Embassy  delegations. 

(g)  With  guidance  from  project 
manager,  prepare  and  distribute  an 
information  letter  and  survey  to  U.S. 
exhibitors  approximately  five  months 
before  the  show  to  determine  interest  in 
exporting  and  international  marketing 
objectives.  Information  collected  will 
include  products  or  services  that  the 
U.S.  exhibitors  viish  to  export, 
international  marketing  objectives  and 
geographic  areas  of  interest  to  the 
company. 

(h)  Incorporate  into  the  show 
directory  or  a  separate  Export  Interest 
Directory  the  information  on  export 
interests  of  U.S.  exhibitors  (paragraph  g 
above).  If  published  as  an  Export 
Interest  Directory,  two  to  three  copies 
will  be  distributed  lo  all  Department  of 
Commerce  posts  overseas  1-3  months 
before  the  uiow  and  copies  provided  to 
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all  international  attendees  at  the  show. 
If  published  in  the  show  directory, 
copies  will  be  distributed  to  overseas 
posts  upon  completion  of  the  show.  In 
accordance  with  DOC  policy,  products 
and  services  included  in  the  Export 
Interest  Directory  must  be  either  (1) 
produced,  manufactured  or  assembled 
in  the  United  States,  or  (2)  contain  no 
less  than  51  percent  U.S.  content  and  be 
marketed  as  a  U.S.  product.  Preliminary 
copies  of  directories  may  be  distributed 
overseas  prior  to  the  show,  if  possible. 
Mailing  labels  will  be  provided  by 
Commerce. 

(i)  Establish  an  IBC  at  the  show  in  a 
prominent  location  adjacent  to  the  main 
registration  area  with  conspicuous 
display  of  signage  throughout  the  show 
to  indicate  its  location.  The  IBC  will 
consist  of  a  separate  registration  area  for 
international  visitors  (see  item  m), 
lounge  area,  2  to  3  conference  rooms, 
and  a  business  office  for  DOC  officials 
(a  separate  office  for  Embassy  delegation 
leaders  is  recommended  for  shows 
expecting  more  than  five  delegations). 
The  show  organizer  will  staff  the  IBC 
with  interpreters  covering  5-7 
languages.  DOC  design  specifications  do 
not  allow  for  pipe  and  drape  at  the  IBC. 
A  hard  panel  system  is  required 
(recommend  clear/smoked  walls  as 
appropriate).  A  business  services  center 
(photocopying,  facsimile  service,  typing, 
etc.)  for  attendees  and  exhibitors  may  be 
located  within  the  IBC. 

(j)  Provide  to  the  project  manager  a 
proposed  convention  center  floor  layout 
indicating  the  location  and  dimensions 
of  the  IBC  at  least  six  (6)  months  prior 
to  the  event. 

(k)  Provide  all  U.S.  exhibitors  with 
information  about  the  IBC  and  DOC 
services  prior  to  the  show  and 
encourage  them  to  visit  the  IBC. 

(1)  Include  a  one-page  advertisement 
in  the  show  directory/exhibits  guide 
highhghting  the  FBP  and  the  IBC,  and 
publish  in  the  Show  Daily  or  other 
affiliated  industry  publications  articles 
describing  the  FBP  and  the  services 
provided  at  the  IBC.  Copy  may  be 
supplied  by  the  Department  of 
Commerce. 

(m)  Establish  a  separate  international 
registration  system  to  ease  the 
processing  of  international  attendees 
and  to  ensure  DOC  project  managers' 
access  to  all  international  attendees  at 
time  of  registration  and  to  facilitate 
distribution  of  the  Export  Interest 
Directory  and  International  Visitor 
Interest  Cards.  The  registration  area 
should  be  located  within  the  IBC  or 
adjacent  to  it. 

(n)  ENstribute  to  all  international 
attendees  the  Export  Interest  Directory 
and  International  Visitor  Interest  Cards. 


The  International  Visitor  Interest  Cards 
should  include  the  product  interest  and 
marketing  objectives  of  international 
buyers  interested  in  meeting  with  U.S. 
exhibitors.  (Show  organizers  are 
encouraged  to  computerize  this 
information).  The  International  Visitor 
Interest  Cards  will  be  posted  at  the  IBC 
for  the  benefit  of  U.S.  exhibitors  and 
U.S.  attendees  interested  in 
international  business. 

Important 

The  show  organizer  must  provide  a 
cashier  to  process  all  international 
registration  and  seminar  fees.  DOC 
employees  are  not  bonded  and, 
therefore,  cannot  handle  currency. 

(o)  Disseminate  at  the  conclusion  of 
the  event  the  compiled  International 
Visitor  Interest  Cards  to  all  U.S. 
exhibitors  indicating  interest  in 
international  business.  This  information 
must  also  be  provided  to  U.S.  attendees 
either  at  no  cost  or  at  a  reasonable  cost. 

(p)  Within  3  months  following  the 
show,  send  the  following  information  to 
all  posts:  Thank  you  letter  with  results 
of  the  FBP  event  (e.g.,  country 
attendance  comparisons  with  the 
previous  show).  Information  on  the  next 
show,  copies  of  the  export  interest  and 
show  directories,  importer  profile  and 
printout  of  the  names  and  addresses  of 
the  international  attendees  from  the 
respective  countries  may  also  be  sent 
(Embassy/Consulate  mailing  labels  will 
be  provided  by  the  project  manager). 

(q)  Send  IXJC  end-of-show  survey  to 
all  U.S.  exhibitors  in  the  Export  Interest 
Directory  to  determine  international 
business  (DOC  will  provide  survey  form 
and  self-addressed  return  envelope). 
This  information  will  be  incorporated 
into  the  final  report  to  be  prepared  by 
the  DOC  project  manager.  Recommend 
survey  be  sent  with  the  dissemination  of 
the  International  Visitor  Interest  Cards, 
see  item  (o). 

(r)  Upon  notification  of  acceptance 
into  the  FBP,  remit  the  appropriate 
contribution.  For  this  recruitment 
period  the  contribution  is  $4,000  for 
shows  of  5  days  or  less  in  duration.  For 
shows  over  5  days  in  duration  the  fee  is 
$6,000. 

Exclusions 

Trade  shows  will  not  be  considered 
that  are  either  first  time  events  or  are 
horizontal,  that  is,  not  industry  specific. 
Annual  trade  shows  will  not  be  selected 
for  this  program  more  than  twice  in  any 
three  year  period  (e.g.,  shows  selected 
for  fiscal  years  1993  and  1994  are  not 
eligible  for  inclusion  in  this  program  in 
fiscal  year  1995,  but  can  be  considered 
in  subsequent  years). 


When,  Where  and  How  To  Apply  for 
Selection  in  the  1995  Foreign  Buyer 
Program 

Except  to  the  extent  required  by  law, 
no  information  of  a  proprietary  nature 
reported  on  this  application  will  be 
disclosed  without  the  prior  written 
consent  of  the  Applicant.  Companies 
submitting  confidential  or  proprietary 
commercial  or  financial  information 
should  identify  that  information,  and 
include  a  statement  that  the  company 
does  not  customarily  release  the 
information  to  the  public. 

Please  type  the  information  requested 
below  on  company  letterhead  and  mail 
two  (2)  complete  sets  of  your 
application  to:  Product  Manager,  FBP, 
room  2116,  Cooperative  Events 
Division,  OEMP/EPS,  U.S.  and  Foreign 
Commercial  Service,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Applications  must  be  received  at  the 
above  address  by  July  9, 1993.  Facsimile 
applications  will  not  be  accepted. 

Answers  to  the  questions  listed  below 
constitute  the  application: 

(1)  Name  of  show. 

(2)  Site  of  show. 

(3)  Dates  of  show.  Indicate  if  show  is 

held  annually,  biennially,  or  other. 

(4)  Name,  address,  and  phone  number  of 

applicant. 

(5)  Name,  address,  and  phone  number  of 

applicant  contact. 

(6)  Name,  address,  and  phone  number  of 

show  sponsor  (trade  association, 
national  or  state  government,  etc.) 

(7)  Basic  history  or  description  of  show. 

Applicant  must  demonstrate  that 
subject  event  is  a  leading 
international  trade  show  for  the 
industry  (e.g.,  what  makes  this 
show  unique  compared  to  other 
U.S.  or  international  shows?). 
Explain  how  show  covers  products 
with  high  export  potential.  Provide 
industry  export  statistics,  if 
available.  Include  copies  of 
previous  show  promotion  materials. 

(8)  Resume  of  applicant's  show 

experience. 

(9)  Number  of  total  exhibitors  at  the  past 

two  shows  (separate  U.S.  and 
international ). 

(10)  Specify  net  square  feet  of  paid 
exhibit  space  in  the  past  two  shows. 
Separate  U.S.  and  international. 

(11)  Specify  the  total  number  of 
professional  attendees  at  the  past 
two  shows  (separate  U.S.  and 
international ).  Also  include  the 
number  of  countries  represented  at 
past  two  shows.  Do  not  include 
exhibitor  attendance  in  these 
figures. 


IMI 


(12)  Are  the  above  show  statistics 
j     independently  audited  by  a  third 
I     party? 

13}  State  any  admission  fees  for  show 
visitors  (exhibit  only)  and  indicate 
if  there  are  or  will  be  reduced  or 
waived  fees  for  international 
attendees  or  for  international 
attendees  of  U.S.  Embassy 
delegations  (See  MOU.  e). 

(14)  Give  a  description  of  any  technical 
program  offered  and  the  cost  to 
attend  (if  applicable). 

15)  State  product  categories  to  be 
displayed. 

(16)  State  tne  audience  profile  of 
potential  international  customers 
(target  countries,  industries, 
profession  or  technical  level). 

^7)  Describe  marketing  efforts  made  to 
promote  event  overseas  for  prior 
show  and  proposed  marketing  plan 
for  event  for  which  application  is 
being  made  (e.g.,  use  of  overseas 
trade  associations,  publications, 
travel  agents,  etc.)  Program  should 
describe  how  it  will  increase 
individual  and  group  international 
attendee  attendance.  Program  may 
include,  for  example,  competitive 
travel  packages,  plant  tours,  or 
international  receptions.  Waived  or 
reduced  admission  fees  for 
international  attendees  to  the 
exhibition  or  conference  is 
provided  under  question  #13. 
Waived  or  reduced  admission  fees 
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are  required  for  international 
attendees  who  are  members  of 
Embassy  delegations. 
(18)  Submit  two  (2)  sets  of  all  show 
promotional  literature,  including 
show  catalog,  for  previous  show. 
Applicant  must  type  the  following 
and  submit  with  the  appropriate 
signature: 

"The  above  information  is  correct  and 
the  applicant  will  abide  by  the  terms  set 
forth  in  this  Notice  of  Call  for 
Applications  for  the  FY95  FBP  (October 
1. 1994,  through  September  30. 1995)." 
A  trade  show  will  not  be  considered 
for  the  FBP  unless  a  completed 
application  has  been  received. 
Applications  will  be  processed  by  the 
Cooperative  Events  Division,  Office  of 
Export  Marketing  Programs,  Export 
Promotion  Services,  and  final  selection 
of  events  will  be  made  approximately  75 
days  after  publication  of  this  Federal 
Register  notice. 

Successful  applicants  will  be  required 
to  enter  into  a  Memorandum  of 
Understanding  (MOU)  that  sets  forth  the 
specific  actions  to  be  performed  by  the 
show  organizer  and  the  DOC.  The  MOU 
constitutes  a  cooperative  agreement 
between  the  DOC  and  the  show 
organizer  specifying  services  to  be 
rendered  by  DOC  as  part  of  the  FBP  and 
responsibilities  assumed  by  the  show 
organizer.  The  services  to  be  rendered 
by  DOC  will  be  carried  out  by  the  U.S. 


and  Foreign  Commercial  Service 
(US&FCS)  imless  otherwise  indicate.d. 

A  contribution  of  $4,000  for  shows  of 
5  days  or  less  in  duration  is  required. 
For  shows  over  five  days  in  duration  a 
fee  of  $6,000  is  required.  Fees  are  for 
shows  selected  and  promoted  during  the 
October  1, 1994,  through  September  30. 
1995.  period.  ITA  has  determined  that 
this  action  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  has  not  nor  will  be 
prepared.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  is  not  required  for  this 
agency  action  relating  to  practice  and 
procedure  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  or  any 
other  statute,  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared.  This  notice  does  not 
contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  assessment 
under  Executive  Order  12612. 
Ann  H.  Watts, 

Director,  Cooperative  Events  Division,  Office 
of  Export  Marketing  Programs,  Export 
Promotion  Services,  U.S.  and  Foreign 
Commercial  Service,  International  Trade 
Administration,  U.S.  Department  of 
Commerce. 

(PR  Doc  93-12304  Filed  5-24-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  161 
[CGO  92-052] 
RIN2115-AE36 

Vessel  Traffic  Service  New  Yortc  Area 

AGENCY:  Coast  Guard.  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  expand  the  boimdaries  of  Vessel 
Traffic  Service  New  York  (VTSNY).  This 
expansion  would  provide  the  Vessel 
Traffic  Center  (VTC)  with  a  more 
complete  vessel  traffic  image  for  the 
entrances  to  New  York  Haibor  via 
Ambrose  Channel,  Raritan  Bay,  and 
Long  Island  Sound.  The  expansion 
would  also  furnish  additional 
information  on  weather  conditions  and 
other  potential  hazards  to  navigation.  As 
a  result,  the  VTSNY  area  expansion 
would  assist  in  safer  and  more  efficient 
vessel  transits  in  the  congested  New 
York  Harbor  chaiuiels  and  reduce  the 
potential  for  groimdings,  rammings.  and 
collisions. 

DATES:  Comments  must  be  received  on 
or  before  July  9, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  92-052), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Tne  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Hofftnan,  Project  Manager,  Vessel 
Traffic  Services  Division.  The  telephone 
niunber  is  202-267-6277. 

SUPPt^MENTARY  mFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  92-052)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  tmbound  format 


suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES:  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  bearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Irene 
Hoffman,  Project  Manager.  Vessel 
Traffic  Services  Division  and  Nicholas 
Grasselli,  Project  Coimsel,  Office  of 
Chief  Coimsel. 

Background  and  Purpose 

On  August  27, 1990.  the  Coast  Guard 
published  in  the  Federal  Register  (55 
FR  34908),  a  final  rule  which 
established  mandatory  vessel 
participation  in  VTSNY.  This  final  rule 
which  became  effective  on  February  15, 
1991  (56  FR  1737,  Jan.  17. 1991).  The 
rule  stated  that  any  further  proposal 
expanding  VTSNY  areas  would  be 
published  in  a  separate  notice  of 
proposed  rulemaking.  Presently,  the 
Coast  Guard  believes  that  the  VTSNY 
should  be  expanded  and  is  proposing  to 
do  so  in  this  rule. 

VTSNY  was  reestablished  in  response 
to  heightened  public  concern  for  vessel 
traffic  safety  in  New  York  Harbor.  The 
existing  regulations  require  compliance 
with  reporting  and  participation 
procedures  for  certain  vessels  which  are 
entering  into  and  operating  within  the 
VTSNY  area.  The  VTS's  surveillance 
system  and  radiotelephone  network  are 
the  primary  means  of  collecting  and 
providing  this  information. 

The  Ports  and  Waterways  Safety  Act 
(33  U.S.C.  1221  et  seq.)  as  amended  by 
the  Port  Safety  and  Tank  Vessel  Safety 
Act  of  1978  and  the  Oil  Pollution  Act  of 
1990.  provides  authority  for  the 
Secretary  of  the  Department  of 
Trans[>ortation  to  construct,  operate, 
maintain,  improve  or  expand  vessel 
traffic  services.  The  Secretary  has 
redelegated  this  authority  to  the 
Commandant,  U.S.  Coast  Guard. 


The  expansion  of  VTSNY  would 
furnish  additional  advance  information 
on  weather  conditions,  traffic 
congestion,  and  other  potential  hazards 
to  navigation.  This  information  would 
be  relayed  in  a  timely  manner  to  vessels 
operating  in  the  area,  permitting  them  tor 
respond  to  conditions  as  necessary. 

Discussion  of  Proposed  Amendments 

At  present,  the  VTSNY  area  (33  CFR 
161.580)  is  bounded  by  the  Verrazano- 
Narrows  Bridge  to  the  south,  the 
Brooklyn  Bridge  and  Holland  Tunnel  to 
the  east  and  north.  Kill  Van  Kull  to  the 
Arthur  Kill  (AK)  Railroad  Bridge,  and 
Newark  Bay  to  the  Lehigh  Valley  Draw 
Bridge.  This  rulemaking  would  amend 
33  CFR  161.580,  expanding  the  present 
VTSNY  boiuidary  described  in  the 
following  phases. 

The  Coast  Guard  is  proposing  to 
expand  VTSNY's  required  participation 
boundary  in  three  phases.  After 
publication  of  this  NPRM,  the  Coast 
Guard  intends  to  issue  two  interim  final 
rules  and  a  final  rule.  The  rules  would 
expand  the  VTS  boimdaries 
incrementally.  Implementing  the 
expansion  plan  in  three  separate  rules 
will  provide  "user  familiarization" 
periods  for  the  final  two  phases, 
allowing  both  the  VTS  operators  and 
users  to  gradually  become  familiar  with 
the  new  service  area  before  participation 
became  mandatory.  During  these  "user 
familiarization"  periods,  the  VTC  will 
be  prepared  to  provide  VTS  services  and 
vessels  will  be  encouraged  to  participate 
volimtarily  in  using  the  VTS  services  in 
the  expanded  areas. 

The  first  interim  final  rule  would 
implement  Phase  I  by  expanding  the 
VTSNY's  required  participation  area 
from  the  existing  boundary  at  the 
Verrazano-Narrows  Bridge  south  to  the 
entrance  buoys  at  Ambrose,  Sandy  Hook 
and  Swash  Channels  in  Lower  New 
York  Bay,  and  west  into  Raritan  Bay 
terminating  at  a  line  from  Great  Kills 
Light  on  Staten  Island  to  Point  Comfort 
in  New  Jersey.  This  rule  would  be 
published  in  the  Summer  of  1993.  Until 
then,  participation  in  the  Lower  New 
York  Bay  and  Raritan  Bay  area  would 
remain  voluntary.  The  Coast  Guard  is 
not  proposing  a  "user  familiarization" 
period  for  Phase  I.  since  vessels  are 
presently  voluntarily  intereacting  with 
the  VTC  in  this  expanded  area. 

Phase  I  would  extend,  in  part, 
VTSNY's  operating  area  beyond  the 
navigable  waters  of  the  United  States. 
Although  the  area  in  which 
participation  is  mandatory  would 
remain  limited  to  the  navigable  waters 
of  the  United  States,  prospective  users 
would  be  encouraged  to  voluntarily 
participate  while  outside  the  area  to 
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facilitate  advance  traffic  management 
within  the  VTSNY  area. 

The  second  interim  final  rule  would 
implement  Phase  II  by  expanding  the 
VTS  to  encompass  the  Arthur  Kill, 
south  from  the  existing  boimdary  at  the 
AK  Railroad  Bridge  to  the  line  in 
Raritan  Bay,  described  above  in  the 
Phase  I  description.  The  Raritan  River 
above  the  Raritan  River  Railroad  Bridge 
is  not  included  within  the  VTSNY  area. 
Phase  II's  interim  final  rule  would  be 
published  in  the  Sprine  of  1994. 

A  final  rule  would  aaopt  Phases  I  and 
n  as  final  and  implement  Phase  III  by 
expanding  the  VTS  from  the  existing 
boundary  at  the  BrookljTi  Bridge  up  the 
East  River  to  the  Throgs  Neck  Bridge. 
Phase  ni's  final  rule  would  be  published 
in  the  Fall  of  1994.  The  regulatory  text 
proposfijd  in  this  NPRM  describes 
VTSNY  in  its  final  geographic  form. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Polides  and 
Procedures"  (44  FR  11040;  February  26, 
1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  Most  vessels  that  would 
be  affected  by  this  rule  are  already 
required  to  participate  in  VTSNY.  The 
expansion  of  the  VTS  area  would  only 
require  these  vessels  to  communicate 
with  the  VTC  earlier  than  presently 
required.  In  some  cases,  vessels  are 
already  voluntarily  participating  in  the 
expanded  areas  being  proposed.  The 
Coast  Guard  believes  that  this  proposal 
would  not  impose  a  significant  impact 
on  these  vessels. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwi.se  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

As  discussed  in  the  preamble,  the 
expansion  of  the  VTS  area  would  only 


require  certain  vessels  to  communicate 
with  the  VTC  earlier  than  presently 
required.  Because  the  requirement  to 
communicate  with  the  VTC  sooner  than 
presently  required  is  expected  to  have 
little  impact  on  all  vessels  that  would  be 
affected  by  this  rule,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
VTS  operating  procedures  are  a  matter 
for  which  regulations  should  be 
developed  on  the  national  level,  to 
avoid  unreasonably  burdensome 
variances  and  confusion  in  applicability 
and  operating  requirements.  These 
regulations  would  provide  imiform 
VTSNY  operating  requirements  in  an 
expanded  VTSNY  area  and  would 
preempt  States  from  adopting  similar 
requirements. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  This  proposal  which  is 
primarily  administrative,  would  require 
the  Master,  Pilot  or  person  directing  the 
movement  of  the  vessel  to  participate  in 
an  expanded  VTSNY.  No  significant 
effect  on  the  environment  is  expected. 
While  the  Coast  Guard  also  recognizes 
that  this  rulemaking  may  have  a  positive 
effect  on  the  environment  by 
minimizing  the  risk  of  environmental 
harm  resulting  from  collisions  and 
groundings  of  vessels  in  the  VTSNY 
area,  the  impact  is  not  expected  to  be 
significant  enough  to  warrant  further 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 


for  inspection  or  copying  where 
indicated  under  "ADDRESSES". 

List  of  Sub)ecU  in  33  CFR  Part  161 

Harbors,  Reporting  and  recordkeeping 
requirements.  Navigation  (water). 
Vessels,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  161  as  follows: 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

1.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  49  CFR  1.46. 

2.  Section  161.580  is  revised  to  read 
as  follows: 

1161.580    VTSNY  STM. 

The  VTS  New  York  area  consists  of 
the  navigable  waters  of  the  United 
States,  bounded  to  the  east  by  a  line 
drawn  from  Norton  Point  to  Breezy 
Point,  then  south  to  the  entrance  buoys 
at  Ambrose,  Sandy  Hook  and  Swash 
Channels,  and  then  west  into  the 
Raritan  Bay.  The  Raritan  River  above  the 
Raritan  River  Railroad  Bridge  is  not 
included  within  the  VTSNY  area. 
VTSNY  also  encompasses  areas  to  the 
west,  including  the  Arthur  Kill,  Kill  Van 
Kull  and  Neward  Bay  north  to  the 
Lehigh  Valley  Draw  Bridge,  and  north  to 
a  line  drawn  east-west  from  the  Holland 
Tunnel  ventilator  shaft  at  latitude 
40-43.7'  N;  longitude  74''01.6'  W  in  the 
Hudson  River  and  east  through  the  East 
River  to  the  Throgs  Neck  Bridge, 
excluding  the  Harlem  River. 

Note:  Although  mandatory  participation  in 
VTSNY  is  limited  to  area  within  the 
navigable  waters  of  the  United  States, 
VTSNY  will  provide  services  beyond  those 
waters.  Prospective  users  are  encouraged  to 
report  beyond  the  area  of  required 
participation  in  order  to  facilitate  advance 
vessel  trafTic  management  in  the  VTS  area 
and  to  receive  VTSNY  advisories  and/or 
assistance. 

Dated:  May  19, 1993. 
W.J.  Ecker, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief.  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  93-12341  Filed  5-24-93;  8:45  am) 
MUJNQ  COM  4*10-14-M 
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Employmant  and  Training  AdmlnMratlon 

NOTICES 

Adjustment  assistance: 
General  Electric  Co.,  30186 

Enargy  Dapartmant 

See  &iergy  Information  Administration 
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See  Energy  Research  Oflice 

See  Federal  Energy  Regulatory  Commission 

See  Western  Area  Power  Administration 

NOTICES 

Grant  and  cooperative  agreement  awardK 

Kansas  City  Support  Office,  30154 

Western  Governors'  Association,  30155 
Grants  and  cooperative  agreements;  availability,  etc: 

Georgia  Office  of  Enei^gy  Resources,  30154 
Natxiralgas  exportation  and  importation: 

AIG  Trading  Corp..  30161 

Texaco  Gas  Marketing  Inc.,  30161 

Enargy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  30155 

Enargy  Raaaarch  Offica 

NOTICES 

International  Thermonuclear  Experimental  Reactor  project. 
U.S.  Home  Team;  task  area  leader  applications.  30156 

Environmantal  Protactlon  Agancy 

RULES 

Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Imazalil,  30120 
MeUlaxyl,  30122 
Terbufos 
Correction.  30220 
PnOPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Polyvinyl  acetate-polyvlnyl  alcohol  copolymer,  etc, 
30131 
NOTICES 

Agency  information  collection  activities  under  0MB 

review,  30165 
Pesticide  programs: 
Ciba-Geigy  Corp.— 
Genetically  modified  micrt^ial  pestidde;  field  test, 
30165 
Cornell  University — 
Genetically  modified  microbial  pestidde;  field  test. 
30166 
Pestidde  registration,  cancellation,  etc: 

Methazole,  30166 
Pestiddes;  emergency  exemptions,  etc: 
CheckMate  MRB  (Z-13-octadecenyl  acetate,Z-ll- 
hexadecenyl  acetate  and  Z-13-octadeoenal).  30168 
Pestiddes;  temporary  tolerances: 
E.I.  du  Pont  de  Nemours  k  Co.,  Inc.,  30169 
Mitsui  Petrochemicals  Ltd.,  30169 

Exacutiva  Offica  of  tha  Praaidant 

See  Presidential  Documents 

Farmars  Homa  Administration 

RULES 

Program  regulations: 
Assodations — 
Community  fadlity  loans,  30101 
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Housing  prewrvation  grant  program;  repair  and 

rehabilitation  assistance.  30102 
Servicing  and  collections — 
Delinquent  farm  borrowers;  fianner  program  account 
servicing  policies,  30102 

Federal  Aviation  Administration 
mjut 

Airworthiness  directives: 

de  Havilland,  30106 
IFR  altitudes;  miscellaneous  amendments,  30107 
Noncct 
Passenger  tadlity  charges:  applications,  etc: 

Port  Columbus  International  Airport,  OH,  30212 
Technical  standard  orders: 

Powerplant  fire  detection  instruments  (thermal  and  flame 
contact  types),  30213 

Faderal  Communicatlona  Commlsalon 

RULES 

Radio  services,  special: 
Aviation  services — 
Emergency  locator  transmitters;  406  MHz  frequency  use 
authorization,  30126 
Private  and  mobile  services — 
Fire  call  box  operations,  30128 

Federal  Emergenqf  Management  Agency 
Ruua 

Flood  elevation  determinations: 

Alabama  et  al,  30123 

Wisconsin,  30126 
PnOPOSED  RULES 

Flood  elevation  determinations: 
Connecticut;  correction,  30133 

Federal  Energy  Regulatory  Commission 
Nonccs 

Environmental  statements;  availability,  etc: 

Minnesota  Power  k  Light  Co.,  30157 
Applications,  hearings,  determinations,  etc.: 

AMR  Pipeline  Co..  30157 

DC  Tie,  Inc,  30157 

Dominion  Management  Argentina,  S.A..  30158 

Entergy  Power,  Inc.,  30158 

Mississippi  River  Transmission  Corp.,  30158 

National  Electric  Associates  LP.,  30158 

Northern  Border  Pipeline  Co.,  30158 

Northern  Natural  Gas  Co.,  30159 

Northwest  Alaskan  PipeUne  Co.,  30159 

Northwest  Pipeline  Corp.,  301509 

Portland  General  Electric  Co.,  30160 

Teimessee  Gas  Pipeline  Co.,  30160 

Union  Electric  Co.,  30160 

Washington  Water  Power  Co.,  30160 

Federal  Marftime  Commleeion 

No-nccs 

Agreements  filed,  etc..  30170 
Freight  forwarder  licenses: 
Amcargo  Line.  Inc,  »t  aL;  correction.  30220 

Federal  Reeerve  System 

NOTICES 

Meetings;  Sunshine  Act,  30219 

Federal  Transtt  Administration 

NOTICES 

Bus  testing  program:  draft  guidelines;  availability,  30213 


Rah  and  Wildlife  Servloe 

PROPOSED  RULES 

Migratory  bird  himting: 
Federal  Indian  reservations  and  ceded  lands,  30138 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Penicillin  with  streptomycin  or  dihydrostreptomydn, 

30118 
Sponsor  name  and  address  changes — 
Eon  Labs  Manufacturing,  Inc,  30118 
GRAS  or  prior-sanctioned  ingredients: 
Chymosin  enzyme  preparation 
Correction,  30220 
PROPOSED  RULES 
Civil  money  penalties;  hearing  procedures:  CFR  Part  added. 

30680 
NOTICES 
Meetings: 
Cardiovascular  devices  evaluation;  clinical  trials  design 
and  conduct;  workshop,  30179 

Foreign-Trade  Zonee  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Minnesota — 
Wirsbo  Co.;  polyethylene  tubing  manufacturing  plant. 
30143 
Ohio,  30143 
Wisconsin,  30144 

Forest  Service 

NOTICES 

Appeal  exemptions:  timber  sales: 
Sawtooth  National  Forest,  ID,  30142 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  30170 

Health  and  Human  Servicee  Department 

See  Children  and  FamiUes  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  PubUc  Health  Service 

Healtli  Care  Hnancing  Administration 

RULES 
Medicare: 
Essential  access  community  and  niral  primary  care 
hospitals,  30630 
PROPOSED  RULES 
Medicare: 
Hospital  inpatient  prospective  payment  systems  and  1994 
FY  rates.  30222 

Health  Reeources  and  Services  Adminletration 

See  Public  Health  Service 

NOnCES 

Meetings;  advisory  committees: 
June,  30180 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 


Federal  Regirter  /  Vol.  58.  No.  100  /  Wednesday.  May  26.  1993  /  Contents 


See  Reclamation  Bureau 
Intemel  Revenue  Service 


Debt  CollecUon  Act  of  1082;  ddinquent  Federal 
indebtedness  disclosure  to  credit  bureaus.  30217 

Public  electronic  communications  consortium;  feasibility, 
30218 

Intemetionei  Development  Cooperetion  Agency 
See  Agency  for  International  Development 

Intemetionei  Trede  Admlnietretlon 

NOTICES 

Antidumping: 
Forged  stainless  steel  flanges  from  Taiwan.  30144 
Professional  electric  cutting  and  sanding/pinding  tools 
from  Japan.  30144 


Inlerstete  Commerce  Commieeion 

Nonccs 

Railroad  operation,  acquisition,  construction,  etc.: 

TTX  Co.  et  aL.  30182 
Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co.,  30184 

Justice  Depertment 

See  Drug  Enforcement  Administration 

Labor  Depertment 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review.  30185 

Land  Management  Bureau 

NOTICES 
Meetings: 

Susanville  District  Advisory  Council,  30180 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  30181 

Nevada;  correction,  30220 
Withdrawal  and  reservation  of  lands: 

Cahfomia;  correction.  30181 

New  Mexico.  30181 

National  Commission  on  Manufactured  Housing 

NOTICES 
Meetings.  30186 

National  Highway  Traffic  Safety  Admlniatration 

PfWPOSEO  RULES 
Motor  vehicle  safety  standards: 
Child  restraint  systems — 
Rear-feeing  child  restraint  system;  dynamic  compliance 
testing.  30134 
NOTICES 
Motor  vehicle  defect  proceedings:  petitions,  etc.: 

Meng,  Eugene  W..  et  al..  30214 
Motor  vehicle  safety  standu^: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations.  30216 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
B.A.T.  Inc.,  30214 

National  Inatitute  for  Literacy 

NOTICES 

Meetings,  30186 


NeHonel  Oeeenic  end  Almoepheric  Admlnietretlon 


Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish.  30130 
Gulf  of  Alaska  groundfi^.  30129 

PNOMeSOMM^S 

Fishery  conservation  and  management: 

Summer  flounder.  30140 
NOTICES 

Meetings: 

Carilxwan  Fishery  Management  Council.  30151 
Seafood  inspection  program;  hazard  analysis  critical  control 
point-based  service.  30151 

Nstlonel  Science  Foundation 


Antarctic  Conservation  Act  of  1078;  permit  applications, 
etc..  30187 

National  Technical  Information  Service 

NOTICES 

Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Magainin  Pharmaceutical.  Inc.  30152 

Nudeer  Regulatory  Commission 

NOTICES 

Export  and  import  license  spplications  for  nuclear  facilities 

or  materials.  30187 
Meetings: 

Reactor  Safeguards  Advisory  Committee  et  al.,  30188 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  30180 

Occupationel  Safety  and  Health  Administration 

HIOfOSEO  RULES 

Construction  safety  and  health  standards: 
Scaffolds,  30131 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act.  30219 
Privacy  Act: 
Computer  matching  programs.  30207 

Presidential  Documente 

ADMMiSTRATIVE  ORDERS 

Yugoslavia,  Federal  Republic  of  (Serbia  and  Montenegro); 
continuation  of  emergency  status  (Notice  of  May  25, 
1993),  30693 

Public  Health  Service 
See  Food  and  Drug  Administrstion 
See  Health  Resources  and  Services  Administration 
RULES 

National  vaccine  program: 
Information  and  education;  vaccine  information 
materials,  30123 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Yellowtail  Afterbay  Dam  water  quality  study,  MT,  30181 

Securities  and  Exchange  Commieeion 

NOTICES 

Meetings;  Sunshine  Act,  30219 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Amociation  of  Securities  Dealers,  Inc.,  30208 
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New  York  Stock  Exchange,  Inc..  30209 
Applications,  hearings,  determinations,  etc.: 
Digitran  Systems,  Inc..  30212 

SmaH  Buaineaa  Admlnlatration 

NOTICCt 

Disaster  loan  areas: 
Iowa  et  al,  30212 

SoM  Conaenwtfon  Sefvlce 
Noncfa 

Environmental  statements;  avaiM>ility.  etc.: 
Indian  Creek-Van  Buren  Watershed,  lA.  30143 

Tranaportation  Department 

See  Federal  Aviation  Adminlstratioo 

See  Federal  Transit  Administration 

See  National  Highway  iWBc  Safety  Administration 

Treaaury  DefMrtment 

See  Interoal  Revenue  Service 
Noncea 

Agency  information  coUectioo  activitiee  under  0MB 
review,  30216 

Watem  Area  Power  Admlnlatration 

Noncca 

Environmental  statements;  availability,  etc: 
Navajo  Transmission  Line  Project.  AZ.  30162 


Separate  Parte  In  TMa  laeue 

Parti 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration,  30222 

PertM 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration,  30630 

PartIV 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  30660 

PartV 

The  President.  30691 


Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 
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Rules  and  Regulations 


Vol.  58.  Na  too 
Wffdnmday.  May  26.  1993 


THs  section  ot  tw  FEDERAL  REGISTER 
contain*  ragulalory  docunsnts  having  ganw^ 
applicability  and  legal  affsct.  most  o(  wMch 
are  l(eyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  wtiich  is  pubiished  urxtor 
50  tittee  pursuant  to  44  U.S.C.  15t0. 

The  Code  o(  Federal  ReguWk>na  ie  aokt  by 
the  Superintendent  of  Doeunents.  Pricae  of 
new  books  are  listad  In  trie  Ikst  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

FamMT*  Horn*  Admlnfttratiofi 

7  CFR  Part  1942 

R1N0575-AB2S 

Community  Facility  Loans 

AGtBNCV:  Fanoers  Home  Administratioo. 
USDA. 

ACtXM:  Final  nila. 

SUHKMRV:  The  Fanners  Home 
Administratioo  (FmHA)  amends  the 
Agency's  policies  and  procedures 
governing  the  administration  of 
Community  Facility  loans.  This  action 
is  necessary  to  change  the  requirement 
for  audits  based  upon  annual  gross 
income  and  is  necessary  to  extend  tho 
deadline  for  submission  of  audits  based 
on  annual  gross  inctme.  Hie  intended 
effect  is  to  ease  the  reporting  burden  for 
smaller  entities  and  provide  flexibility 
in  obtaining  audit  services. 
EFFECnVC  date:  May  26. 1993. 
FOft  FURTHER  MRMMATKM  CONTACT: 
Joyce  Brooks,  Program  Management 
Branch,  Community  Facilities  Division. 
RDA,  USDA,  Room  6304-S. 
Washington,  EX:  20250.  Telephone  (202) 
720-1490. 

8UI>PLEMENTARY  INFORMATKM: 
Qassificatkio 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
since  the  annual  effect  on  the  ecMMNny 
is  less  than  $100  milUon  and  there  wiU 
be  no  increase  in  coats  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agendas,  or 
geographic  regions.  There  will  be  no 
significant  adverse  effects  on 
comoetition.  employment,  investment, 
productivity,  innovation,  or  on  the 


ability  of  United  States-based 
enterprises  to  complete  with  foreign- 
based  enterprise*  in  domestic  ta  export 
markets. 

Executive  Order  ]277t 

The  proposed  regulation  has  been 
reviewed  iia  light  of  Executive  Ordw 
12778  and  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  that  Order.  Provisions  within 
this  part  which  are  inconsistent  with 
State  law  are  controlling.  All 
administrative  remedies  pursuant  to  7 
CFR  part  1900.  Subpart  B  must  be 
exhausted  prior  to  nling  suit. 

Environ  mealai  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program.** 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  afliacdng  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969. 
Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

FmHA  presently  requires  borrowers 
with  annual  gross  income  of  SIOO.OOO  or 
more  to  submit  annua)  audits  no  later 
than  90  days  following  the  period 
covered  by  the  audit.  FmHA  proposed 
this  action  to  change  the  requirement  for 
audits  based  upon  annual  gross  income 
from  the  present  threshold  of  SIOO.OOO 
to  $500,000  and  to  extend  the  deadline 
for  submission  of  audits  based  on 
annual  gross  income  from  90  days  after 
the  audit  period  to  150  days  after  the 
audit  period.  These  changes  would  ease 
the  reporting  burden  for  smaller  entities 
and  provide  borrowers  more  flexibility 
in  obtaining  audit  services. 

On  July  16. 1992,  a  proposed  rule  was 
published  in  the  Fedml  Register  (57 
FR  31462)  for  a  SO-day  review  and 
comment  period.  Three  comments  were 
received. 

Two  of  the  three  respondents 
recommended  changes  to  the  rule.  The 
comments  that  requested  changes  to  the 
rule  are  discussed  below. 

One  respondent  recommended 
combining  the  annual  gross  income 
threshold  with  an  outa^nding  loan 
balance  requirement.  This 
recomm«Mlation  is  consistent  with  the 
intent  of  this  amendment  to  ease  the 
repotting  burden  for  borrowers. 


OtM  respondent  suggested  an  audit 
submissicm  deadline  of  180  days  after 
the  audit  period  instead  of  the  proposed 
ISO-day  deadline.  The  150-day  deadline 
is  sufficient  to  provide  flexibility  in 
obtaining  audit  services  and  preserve 
the  timely  submission  of  required 
audits. 

One  respondent  stated  that  only  tax 
revenues  should  be  counted  in 
determining  annual  gross  income  for 
governmental  entities.  This  amendment 
affects  nonprofit  organizations  and 
Indian  tribes  as  well  as  borrowers  which 
are  governmental  entities.  The  annua) 
gross  income  requirement  for  audits 
must  be  consistent  for  all  affected 
borrowers. 

Therefore,  the  final  rule  is  changed 
from  the  prior  rule  published  in  the 
Federal  Register  on  July  16. 1992,  as 
follows:  Audits  based  on  annual  gross 
income  will  be  required  for  borrowers 
with  an  annual  gross  income  of 
$500,000  or  more  and  an  unpaid  loan 
balance  exceeding  $100,000. 

Programs  AfEBded 

The  Commimity  Facility  and  Water 
and  Waste  Disposal  programs  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  as  Community  Facilities 
loans  and  Water  and  Waste  Disposal 
Systems  for  Rural  Communities  under 
10.423  and  10.418  respectively. 

Intergovernmental  Consultatka 

The  FmHA  program  and  projects 
which  are  affected  by  this  instruction 
are  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  FmHA 
conducts  intergovernmental 
consuhatioo  in  the  manner  delineated 
in  FmHA  Instruction  1940-J. 

list  erf  Subjects  in  7  CFR  Part  1942 

Community  development. 
Community  facilities.  Loan  programs — 
housing  and  community  development. 
Loan  security.  Rural  areas.  Waste 
treatment  and  disposal— domestic. 
Water  supply— domestic 

Therefore,  part  1942  of  chapter  XVm, 
title  7.  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1942— ASSOOATIOflS 

1.  The  authority  citation  for  part  1942 
continues  to  read  as  follows: 
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Antfaority:  7  U.S.C  1989: 16  CFR  IOCS;  S 
U.S.C  301;  7  CFR  2.23;  7  CPR  2.70. 

SubfMrt  A— Community  Facility  Loan* 

2.  In  $  1942.17,  paragraph 
(q)(4)(i)(B)(l)  is  amended  by  revising 
"ninety  (90)"'  to  read  "150,"  paragraph 
(q)(4)(ii)  introductory  text  is  amended 
by  revising  "90"  to  read  "150."  the 
heading  and  introductory  text  of 
paragraph  (q)(4)(ii)(B)  are  amended  by 
revising  "$100,000"  to  read  "$500,000", 
and  paragraph  (q)(4)(i)(AH2)(Ji/)  and  the 
heading  of  paragraph  (q)(4)(ii)(A)  are 
revised  to  read  as  follows: 

11942.17    Community  FadlMM. 

•        •        •        •        • 

(q)'  *  • 
(4)*  •  ' 
(i)*  '  • 
(A)*  •  • 
(2).  .  . 

(Hi)  Local  governments  and  Indian 
tribes  that  receive  less  then  $25,000  a 
vear  in  Federal  financial  assistance  shall 
be  exempt  from  both  0MB  Qrcular  A- 
128  audits  and  FmHA  audit 
requirements,  except  for  those  based 
upon  annual  gross  income  which  may 
apply  in  paragraph  (q)(4)(ii)  of  this 
section.  However,  any  audits  performed 
shall  be  governed  by  the  requirements 
prescribed  by  State  or  local  law  or 
regulation. 

(ii)*  '  • 

(A)  Gross  annual  income  of  $500,000 
or  more  and  an  unpaid  loan  balance 
exceeding $100,000.*  •  • 

Dated:  May  10. 1993. 
Kotwrt  Pstefs, 

Acting  Under  Secretary.  Small  Community 
and  Rural  Development 
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7  CFR  Part  1944 

Houaing  Preaervation  Grant  Program; 
Deferral  of  Effective  Date 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACnOM:  Final  rule;  deferral  of  effective 
date. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  hereby  defers 
the  effective  date  of  its  Final  Rule  on 
Housing  Preservation  Grant  Program 
published  on  Monday.  April  26. 1993. 
The  effective  date  is  being  deferred  to 
allow  completion  of  rating,  ranking,  and 
award  of  grants  using  fiscal  year  1993 
funds  under  the  current  regulations, 
which  will  be  completed  by  August  30. 


1993.  The  intended  effect  of  this  action 
is  to  minimize  potential  confusion 
caused  to  Housing  Preservation  Grant 
applicants  and  FmHA  field  office 
persoiuiel. 

EFFECTIVE  DATE:  September  1, 1993.  The 
effiective  date  of  the  Final  Rule 
published  at  58  FR  21891  on  April  26, 
1993  is  deferred  from  May  26. 1993 
until  September  1. 1993. 
FOR  FURTHER  »4FORMATI0N  CONTACT: 
John  Pentecost,  Branch  Chief.  Special 
Authorities  Branch,  Multi-Family 
Housing  Processing  Division.  FmHA, 
USDA,  room  5345,  South  Agricultural 
Building.  14th  and  Independence 
Avenue.  SW..  Washington.  DC  20250, 
Telephone  (202)  720-1606.  (This  is  not 
8  toll-free  number.) 
8UPP(.EMENTARY  INFORMATION:  The 
FmHA  defers  the  effective  date  on  its 
Final  Rule  on  Housing  Preservation 
Grant  Program  published  at  58  FR  21891 
on  April  26. 1993.  until  September  1, 
1993.  Notice  of  Fund  Availability  was 
issued  February  16. 1993.  and  the 
Agency  will  be  accepting 
preapplications  through  May  17. 1993. 
Between  May  17  and  August  30. 1993, 
FmHA  will  be  selecting  grantees  based 
on  the  preapplications  submitted, 
requesting  final  applications  and  then 
obligating  funds.  Changing  regulatory 
requirements  in  the  middle  of  this 
overall  process  would  be  confusing  to 
applicants  and  Agency  staff  in  the  field. 
In  the  future,  applications  may  be 
expanded  to  include  the  rental  aspect  of 
the  Housing  Preservation  Grant  program 
published  April  26, 1993. 

Dated:  May  21. 1993. 
BobNMli. 

Under  Secretary.  Small  Community  and  Rural 
Development 

(FR  Doc  93-12453  Filed  S-2S-93: 8:45  am) 
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7  CFR  Part  1951 
RIN0575-AA91 

Farmer  Program  Account  Servicing 
Policlea  for  Delinquent  Farm 
Borrowera  for  Section  1816(n)  of  Uw 
"1990  FACT  ACT* 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  hmit  the  number  of 
writedowns  and  buyouts  that  a  borrower 
may  receive  based  on  the  original  date 
of  the  borrower's  loan(s).  This 
amendment  is  required  in  order  for  the 


agency  to  be  in  compliance  with  Section 
353(n)  of  the  Consolidated  Farm  and 
Rural  Development  Act  as  added  by 
Section  1816(h)  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990.  hereafter  called  the 
CONACT.  The  intended  effect  is  to 
assure  that  borrowers  are  provided  with 
servicing  options  as  provided  in  the 
CONACT. 

DATES:  Interim  rule  effective  May  26, 
1993.  Comments  must  be  received  on  or 
before  June  25, 1993. 
A00RESSE8:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief. 
Regulations.  Analysis  and  Control 
Branch  (RACB),  Farmers  Home 
Administration,  USDA,  room  6348, 
South  Agricultural  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  working  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Cobb.  Senior  Loan  Officer. 
Fanner  Programs  Loan  Servicing  and 
Property  Management  Division.  Farmers 
Home  Administration.  USDA.  room 
5441,  South  Agricultural  Building,  14th 
Street  and  Independence  Avenue.  SW.. 
Washington.  DC  20250,  Telephone  (202) 
690-4011. 

SUPPl^MENTARY  INFORMATION: 

ClassiGcation 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  resuH  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more. 

Programs  Af!iected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.41Q-^^w  Income  Housing  Loans 

(Section  502  Rural  Housing  Loans) 
10.41&— Soil  and  Water  Loans 

IntergOTemmental  Consultation 

1.  For  the  reasons  set  forth  in  the 
interim  rule  related  to  Notice  7  CFR  part 
3015.  subpart  V  (48  FR  29115)  and 
FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Fanners 
Home  Administration  Programs  and 
Activities"  (December  23, 1983). 
Emergency  Loans.  Farm  Operating 
Loans,  and  Farm  Ownership  Loans  are 
excluded,  with  the  exception  of 
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nonlvm  enterprise*  activity,  from  the 
scope  of  Executive  Order  12372  iriiidi 
requires  intergovernmental  consultation 
with  state  and  local  officials. 

2.  The  Soil  and  Water  Loen  Program 
is  sut^ect  to  the  provisions  of  Executive 
Ordn  12372  and  FmHA  Instruction 
1940-]. 


Ekivironmental  Inqpact  Statemenl 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
Subpart  G.  "EnvironnMotal  Program."  It 
is  the  detenninatioD  of  FmHA  that  this 
action  does  not  ccmstitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Qavironmental  Policy  Act  of  1969, 
Public  Law  91-190.  an  Environmental 
Impact  Statement  is  not  requited. 

Discussion  of  Interim  Rule 

The  Agricultural  Credit  Act  of  1987, 
Public  Law  100-233,  amended  the 
Ccmsolidated  Farm  and  Rural 
Development  Act  (CONACT)  to  require 
major  changes  in  the  servicing  and 
restructuring  of  FmHA  Farmer  Program 
(FT*)  borrower's  loans.  These  changes 
were  implemented  by  an  interim  rule 
published  in  the  Federal  Register  on 
September  14. 1988  (53  FR  35638- 
35798).  The  Food  Agriculture 
Conservation  and  Trade  Act  (FACT 
ACT— Pub.  L  101-624}  enacted  on 
November  28. 1990.  amended  certain 
provisions  of  the  CONACT  to  dose 
loopholes  and  prevent  unintended 
benefits  of  the  Agricultural  Credit  Act  of 
1987.  A  proposed  rule  incorporeting 
these  changes  was  published  in  the 
Federal  Register  on  October  23. 1991. 
(56  FR  54970-55016).  An  Interim  rule 
was  published  on  April  30, 1992.  (57  FR 
18612-18671)  after  FmHA  considered 
public  comments  received  on  the 
proposed  rule.  Comments  were  received 
on  several  sections  of  the  hiterim  rule 
concerning  FmliA's  compliance  with 
the  FACT  ACT.  Based  on  these 
comments,  it  was  determined  that  a 
subseouent  interim  rule  would  be 
published  to  address  only  these 
concerns  as  they  required  immediate 
changes  in  the  regulationa  to  correct 
deficiencies.  Therefore.  FmHA  is 
publishing  this  as  an  interim  rule  with 
a  30-day  period  to  allow  further 
comments  before  pubUahing  a  final  rule 
which  will  address  other  comments 
received  on  the  September  14, 1988.  and 
the  April  30, 1992.  interim  rules. 

Discnssion  of  Commeata  and  Changt-i^ 

Five  comments  were  received  from 
two  respondents  concerning  the  lifetime 
liaoltations  on  writedown  and  net 
recovery  buyout  under  paragraphs 


1951.909(e)(4)  and  19S1.909(h)(4)  of 
subpart  S  of  Part  1951  of  chapter  XVm. 
Utle  7  of  the  Code  of  Federal 
Regulations. 

One  reqxndent  commented  that 
paragraphs  1951.909(eK4Miii)  and 
1951.00g(hM4)(iv)  pertaining  to  the 
$300,000  limitaticm  on  any  one 
writedown  or  buyout  be  revised  to  a 
lifetime  limitation  for  all  writedowns 
and  buyouts  that  a  borrower  may 
receive.  This  comment  was  adopted. 

Both  respondents  commeotea  that 
para^phs  ig51.909(eX4Kiii)  and 
1951.909(h)(4)(iv)  misinterpreted 
CONACT  SecUon  353(n).  lliey 
recommended  that  FmliA 
reincorporated  the  language  from  the 
CONACT  pertaining  to  the  distlnctian 
between  loan  made  oo  or  before  January 
6. 1988.  and  those  made  after  this  date. 
ReEsrence  to  this  distinction  was 
removed  when  the  interim  rule  was 
published  in  an  attempt  to  simplify  the 
regulations.  The  Agency  agrees  with  this 
comment.  A  borrower  would  be  eligible 
for  one  writedown  or  buyout  under  the 
general  rufe  of  CONACT  Section  353(n) 
tor  borrowen  with  loans  made  after 
January  6. 1988.  The  statute  also  allows 
one  (more)  writedown  or  buyout  under 
the  special  rule  for  borrowers  with  loans 
made  on  or  before  that  date  who  have 
received  restructuring,  writedown,  or 
buyout  As  stated  below,  however,  the 
Agency  agrees  that  the  statute  indirectly 
provides  for  difilBrent  treatment  of 
borrowers  with  loans  made  before 
January  6. 1988,  which  have  not 
received  restructuring,  writedown,  or 
bu3rout.  The  Agency,  therefore,  has 
reinserted  the  distinction  for  loans  made 
before  and  after  January  6. 1988. 

The  first  respondent  further  suggested 
that  Section  353(n)  of  the  CONACT 
provides  "that  for  each  loan  made  prior 
to  January  6. 1988,  there  may  be  two 
writedowns  possible."  This  comment 
indicates  that  a  borrower  could  receive 
two  writedowns  or  buyouts  on  each 
individual  loan  made  on  or  before 
January  6, 1988.  The  Agency  does  not 
agree  with  this  interpretation  of  the 
statute  and.  therefore,  did  not  adopt  this 
comment. 

This  recomm«>dation  would  resuh  in 
the  implementation  of  the  one 
writedown  or  bu3rout  rule  on  a  per  loan 
basis  rather  than  a  per  borrowm-  basis. 
Borrowen  would  be  treated  differently 
on  servicing  requests  merely  based  on 
the  datea  of  their  promissory  notes.  The 
Agency  finds  this  suggestion  contrary  to 
the  cknr  intent  of  the  statute  to  limit 
borrowers  to  one  wrritedown  or  buyout. 
Furthermore,  a  per  loan  approach  just 
for  loons  made  on  or  before  January  6, 
1988.  would  be  difficult,  if  not 
adminlstiatively  impossible.  In  order  to 


implement  a  per  loan  approach,  the 
Agency  would  have  to  track  the  dates  of 
each  promissory  note  of  a  borrower  and 
the  number  and  amount  of  writedown 
or  buyout  far  each  note.  This 
information  would  be  difficult  to  assess, 
eqiecially  for  consolidated  loans. 
County  Supervisors  would  have  to 
obtain  such  information  from  a  central 
FmHA  office,  such  as  the  Finance 
Office,  and  enter  it  into  the  DALR5 
computer  program  in  order  to  determine 
pnnpeir  servicing.  The  Agency  foresees 
countless  errors  under  such  an 
approach.  F\irthermore,  the  selection  of 
loans  for  optimum  servicing  throu^ 
DALRS  would  be  thwarted.  Optimum 
servicing  maximizes  the  borrower's 
ability  to  repay  debt  and  stay  on  the 
farm  and  while  minimizing  the 
Govemnoent's  financial  loss.  Under  the 
current  DALRS  described  in  Exhibit  f- 
1  of  1951-S  of  this  chapter,  the  least 
collateralized  loan  is  chosen  first  for 
writedown  when  other  servicing  options 
are  insufficient  to  achieve  cashflow.  Of 
the  least  collateralized,  those  loans  with 
the  smallest  present  value  factor  are 
written  down  first,  with  the  priority 
going  to  those  loans  with  the  highest 
interest  rates.  Consideration  of  a  loan's 
date  and  prior  writedown  or  buyout 
instead  of  these  factors  would  frustrate 
Congressional ly  mandated  servicing 
goals. 

The  second  respondent  similarly 
recommended  that  "borrowere  who 
have  not  received  any  debt  forgiveness 
on  loana  made  befora  January  6. 1988. 
can  have  dehi  forgiven  twice."  This 
recommendation  was  adopted  by  the 
Agency  with  one  revision.  The  "special 
rule"  of  the  statute  states  that  loans 
made  on  or  before  January  6,  1988.  that 
have  received  restructuring,  writedown, 
or  buyout  will  be  treated  as  loans  made 
after  January  6, 1988.  under  the  general 
rule.  The  specific  language  in  the 
general  rule  of  Section  353(n)(l)  of  the 
CONACT  states.  "The  Secretary  may 
provide  for  any  cme  borrower  not  more 
than  1  write-down  or  net  recovery 
buyout  under  this  section  with  respect 
to  all  loans  made  to  the  borrower  after 
January  6. 1988."  Therefore,  in  order  to 
receive  two  writedowns  or  buyouts,  a 
borrower  must  have  loans  made  on  or 
before  January  6. 1988,  and  must  not 
have  received  restructuring,  writedowm 
or  net  recovery  buyout  after  that  date. 
This  represents  a  per  borrower  approach 
as  discussed  above.  To  be  in  compliance 
with  the  statute,  however,  the  Agency 
included  deferral  as  well  as  debt 
forgiveness  when  adopting  the 
recommendation.  Restructuring 
includes  deferral  and/or  writing  down 
of  the  principal  and/or  interest  as 
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f>rovided  in  the  definition  of  "primary 
oan  service  prosram"  in  CONACT 
Section  343(b)(3T  Consolidation, 
rescheduling,  reamortization,  and/or 
giving  limited  resource  rates  on  loans 
made  on  or  before  January  6. 1988.  will 
not  result  in  the  borrower  being  treated 
as  though  the  loans  were  made  after  that 
date. 

Based  upon  review  of  Section  353(n) 
of  the  CONACT.  the  Agency  believes 
that  the  intention  of  the  statute  was  to 
limit  those  borrowers  with  loans  with 
an  original  promissory  note  dated  after 
January  6, 1988,  to  one  %vritedown  or 
one  buyout  The  statute  indicates  that 
borrowers  with  loans  with  original 
promissory  notes  dated  on  or  before 
January  6. 1988,  who  had  received 
deferral,  writedown  or  buyout  on  any 
loan  after  that  date  would  be  treated  as 
a  borrower  with  loans  made  after  that 
date.  Therefore  borrower's  with  loans 
dated  on  or  before  January  6. 1988.  that 
have  received  deferral,  writedown,  or 
net  recovery  buyout  on  any  loan  (not 
necessarily  on  the  loan(s)  dated  on  or 
before  January  6, 1988)  only  would  be 
entitled  to  one  writedown  or  buyout 
under  the  general  rule.  Borrowers  with 
loans  with  an  original  promissory  note 
dated  on  or  before  January  6, 1988,  who 
had  not  received  deferral,  writedown  or 
buyout  on  any  loan,  could  receive  a 
maximum  of  two  writedowns  or 
buyouts.  The  first  writedown  or  buyout 
would  place  them  under  the  special  rule 
for  borrowers  with  loans  made  on  or 
before  January  6. 1988.  that  have 
received  such  servicing.  Under  the 
special  rule,  the  borrower  would  be 
treated  as  a  borrower  with  loans  made 
after  January  6, 1988.  and  could  receive 
a  writedown  or  buyout  under  the 
general  rule. 

Writedowns  and  buyouts  received  on 
applications  submitted  before  November 
28. 1990.  will  not  be  counted  towards 
the  limitation  established  in  the  general 
rule.  Deferral,  writedown  or  net 
recovery  buyout  received  on 
applications  submitted  before  November 
28. 1990.  will  be  counted  under  the 
special  rule.  Due  to  the  complexity  of 
the  regulation,  examples  of  possible 
servicing  situations  are  being  provided 
below.  Notice  how.  depending  on  the 
facts  involved,  the  per  borrower 
approach  may  work  to  the  borrower's 
advantage  or  disadvantage. 

Situation  1 :  The  borrower  has  two 
loans.  The  first  loan  was  made  on 
February  1, 1988,  and  rescheduled  on 
March  28, 1990.  The  second  loan  was 
made  April  1, 1989.  and  has  never 
received  any  type  of  servicing.  The 
borrower  is  currently  180  days 
delinquent  and  has  returned  a  complete 
application  requesting  primary  loan 


servicing.  The  original  date  of  the 
borrower's  loans  are  February  1, 1988, 
and  April  1, 1989.  Since  this  borrower 
has  only  loans  made  after  January  6, 
1988,  the  borrower  is  entitled  to  one 
Mrritedown  or  one  buyout  in  accordance 
writh  paragraphs  1951.909{e)(4)(ii)  and 
1951.909{h)(4)(iv).  The  borrower's 
March  28, 1990,  rescheduling  is  not 
counted  towards  the  one-time  limit.  The 
$300,000  statutory  limitation  will  apply. 

Situation  2:  The  borrower  has  two 
loans.  The  first  loan  was  made  on  March 
10. 1987.  and  rescheduled  on  April  6, 
1990.  The  second  loan  was  made  on 
Februarv  18. 1988,  and  was  rescheduled 
on  April  6. 1990.  The  borrower  is  180 
days  delinquent  and  has  returned  a 
complete  application  requesting 
primary  loan  servicing.  "The  original 
date  of  the  borrower's  loans  are  March 
10. 1987.  and  February  18, 1988.  The 
borrower  has  a  loan  dated  on  or  before 
January  6, 1988,  and  has  never  received 
deferral,  writedown,  or  buyout  on  either 
loan.  This  borrower  may  receive  two 
writedowns  or  buyouts  in  accordance 
with  paragraphs  1951.909(e)(4)(iii)  and 
195l.909(h)(4)(v).  The  total  of  the  two 
writedowns  or  buyouts  cannot  exceed 
the  $300,000  statutory  limit. 

Situation  3:  The  borrower  has  one 
loan  made  on  May  31, 1986.  The  loan 
was  rescheduled  with  a  deferral  on 
March  15, 1989.  The  borrower  is  180 
days  delinquent  and  has  returned  a 
complete  application  for  primary  loan 
servicing.  'The  original  date  of  the 
borrower's  loan  is  before  January  6, 
1988,  however,  the  borrower  already 
received  a  deferral  on  March  15, 1989. 
Under  the  statute's  "special  rule,"  the 
borrower  is  treated  as  if  the  borrower 
only  has  loans  made  after  January  6, 
1988.  Therefore,  the  borrower  is  entitled 
to  one  writedown  or  one  buyout  in 
accordance  with  paragraphs 
1951.909(e)(4)(iv)  and 
1951.909{h)(4)(vi).  The  $300,000 
statutory  limit  will  apply. 

Situation  4:  The  borrower  has  two 
loans.  The  first  loan  was  made  on  April 
1, 1987,  and  was  rescheduled  with 
deferral  on  May  16, 1989.  The  second 
loan  was  made  on  February  12, 1988, 
and  was  rescheduled  with  a  writedown 
on  May  16. 1989.  The  borrower  has  a 
loan  dated  before  January  6, 1988,  and 
has  received  deferral  and  writedown. 
Under  the  statute's  "special  rule,"  the 
borrower  is  treated  as  if  the  borrower 
only  has  loans  made  after  January  6, 
1988.  Therefore,  the  borrower  is  entitled 
to  one  more  writedown  or  buyout  in 
accordance  with  paragraphs 
1951.909{e){4)(ii)  and  1951.909(h)(4)(iv). 
The  writedown  received  as  a  result  of 
the  application  submitted  prior  to 
November  30, 1990.  does  not  count 


toward  this  limitation.  The  $300,000 
statutory  ceiling  will  apply. 

Attachments  1,  "Primary  and 
Preservation  Loan  Service  and  Debt 
Settlement  Programs  Purpose,"  and  5- 
A,  "Notice  of  Intent  to  Accelerate  or  to 
Continue  Acceleration  and  Notice  of 
Borrower's  Rights."  of  Exhibit  A.  and 
Exhibit  J-1  of  FmHA  Instruction  1951- 
S  are  being  revised  accordingly. 

List  of  SubjecU  in  7  CFR  Part  1951 

Accounting  servicing,  Credit,  Debt 
restructuring.  Loan  programs — 
agricultiue,  Loan  Programs — housing 
and  community  development.  Low  and 
moderate  income  housing  loans — 
Servicing. 

Accordingly,  chapter  XVIII.  title  7.  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5  U.S.C.  301;  7  CFR  2.23  and  2.70. 

Subpart  S — Farmer  Programs  Account 
Servicing  Policies 

2.  Section  1951.909  is  amended  by 
redesignating  paragraphs  (e)(4)(iv), 
{e)(4)(v),  (e)(4)(vi),  (e)(4)(vii)  and 
(e){4)(viii)  as  (e){4)(vii),  {e)(4)(viii). 
(e)(4)(ix).  (e)(4)(x)  and  (e)(4)(xi). 
respectively;  (h){4){v),  (h)(4)(vi). 
(h)(4)(vii),  (h){4)(viii),  (h)(4)(ix)  and 
(h)(4)(x)  as  (h)(4)(ix),  (h)(4)(x),  (h)(4)(xi). 
{h){4)(xii).  (h)(4)(xiii)  and  (h)(4)(xiv) 
respectively  and  by  revising  (e)(4)(ii). 
(e){4)(iii)  and  (h)(4)(iv)  and  by  adding 
new  paragraphs  (e)(4)(iv),  (e)(4)(v). 
(e)(4)(vi).  (h)(4)(v).  (h){4)(vi),  (h)(4)(vii) 
and  (h)(4)(viii)  to  read  as  follows: 

1 1951 .909    Procesaing  primary  loan 
service  programs  requests. 


•  •  • 

•  •  • 


(e) 

(4) 

(ii)  A  borrower  who  submits  a  New 
Application  and  only  has  outstanding 
loans  with  original  promissory  notes 
dated  after  January  6, 1988,  has  a 
lifetime  limit  of  either  ONE  writedown 
or  ONE  buyout.  Any  writedown  or 
buyout  or  buyout  which  resulted  from 
an  application  submitted  before 
November  28, 1990,  will  not  be  counted 
towards  this  limitation; 

(iii)  A  borrower  who  submits  a  New 
Application  and  has  any  outstanding 
loans  with  original  promissory  notes 
dated  on  or  before  January  6, 1988,  and 
has  NEVER  received  deferral, 
writedown,  or  buyout  on  any  loans  after 
that  date,  my  receive  two  writedowns  or 
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buyouts,  or  one  of  each.  If  such 
borrower  receives  buyout,  the  loans 
dated  on  or  before  January  6. 1988,  will 
be  satisfied  or  terminated  in  accordance 
with  this  section.  If  the  borrower  obtains 
a  new  loan(s)  after  receiving  a  buyout, 
the  borrower  could  receive  a  (second) 
writedown  or  buyout  in  accordance 
with  paragraph  (e)(4)(ii)  of  this  section. 
If  the  borrower  first  receives  a  deferral 
or  writedown,  instead  of  buyout,  the 
borrower  could  receive  a  (second) 
writedown  or  buyout  in  accordance 
with  paragraph  (e)(4)(iv)  of  this  section: 

(iv)  A  borrower  who  submits  a  New 
Application  and  has  any  outstanding 
loans  with  original  promissory  notes 
dated  on  or  before  January  6, 1988,  and 
HAS  received  deferral,  writedown,  or 
buyout  on  any  loan  after  that  date  may 
receive  one  (more)  writedown  or 
buyout; 

(v)  A  borrower  who  submits  a  New 
Application  has  a  total  lifetime  limit  for 
writedown  or  writeoff  of  $300,000 
regardless  of  the  number  of  writedowns 
or  buyouts  the  borrower  receives  under 
this  section.  The  amount  of  any 
writedown  or  writeoff  which  resulted 
from  an  application  submitted  before 
November  28, 1990,  will  not  be  coimted 
towards  this  $300,000  limit; 

(vi)  Writedowns  received  through 
bankruptcy,  debt  settlement,  or 
conservation  easements  will  not  be 
counted  toward  the  lifetime  limitations 
in  paragraphs  (e)(4)(ii)  through  (e)(4)(v) 
of  this  section; 

!  (h)  •  •  • 

(4)  *  •  • 

(iv)  A  borrower  who  submits  a  New 
Application  and  only  has  outstanding 
loans  with  original  promissory  notes 
dated  after  January  6, 1998,  has  a 
lifetime  limit  of  either  ONE  writedown 
or  ONE  buyout.  Any  writedown  or 
buyout  which  resulted  from  an 
application  submitted  before  November 
28, 1990,  will  not  be  counted  towards 
this  limitation. 

(v)  A  borrower  who  submits  a  New 
Application  and  has  any  outstanding 
loans  with  original  promissory  notes 
dated  on  or  before  January  6, 1988,  and 
has  NEVER  received  deferral, 
writedown,  or  buyout  on  any  loans  after 
that  date,  may  receive  two  writedowns 
or  buyouts,  or  one  of  each.  If  such 
borrower  receives  buyout,  the  loans 
dated  on  or  before  January  6, 1988,  will 
be  satisfied  or  terminated  in  accordance 
with  this  section.  If  the  borrower  obtains 
a  new  loan(s)  after  receiving  a  buyout, 
the  borrower  could  receive  a  (second) 
writedown  or  buyout  in  accordance 
with  paragraph  (h)(4)(iv)  of  this  section. 
If  the  borrower  first  receives  a  deferral 


or  writedown,  instead  of  buyout,  the 
borrower  could  receive  a  (second) 
writedown  or  buyout  in  accordance 
with  paragraph  (h)(4)(vi)  of  this  section; 

(vi)  A  borrower  who  submits  a  New 
Application  and  has  any  outstanding 
loans  with  original  promissory  notes 
dated  on  or  before  January  6, 1988.  and 
HAS  received  deferral,  writedoMm.'or 
buyout  on  any  loan  after  that  date  may 
receive  one  (more)  writedown  or 
buyout; 

(vii)  A  borrower  who  submits  a  New 
Application  has  a  total  Ufetime  limit  for 
writedown  or  writeoff  of  $300,000 
regardless  of  the  number  of  writedowns 
or  buyouts  the  borrower  receives  under 
this  section.  The  amount  of  any 
writedown  or  writeoff  which  resulted 
from  an  application  submitted  before 
November  28, 1990,  will  not  be  counted 
towards  this  $300,000  Umit. 

(viii)  Writedowns  received  through 
bankruptcy,  debt  settlement,  or 
conservation  easements  will  not  be 
counted  toward  the  lifetime  limitations 
in  paragraphs  (h)(4)(iv)  through 
(h)(4)(vii)  of  this  section. 

3.  Attachment  1  of  Exhibit  A  of 
Subpart  S  is  amended  by  revising  the 
sixth  unidentified  paragraph  of 
Paragraph  1 6  beginning  with  the  words 
"You  can  receive . . ."  and  paragraph  (2) 
under  the  heading  "You  May  Buyout 
(Pay  on)  Your  Loan  at  the  'Recovery 
Value' "  of  Paragraph  Vm  to  read  as 
follows: 

Exhibit  A— Notice  of  the  Availability  of 
Loan  Sarvica  and  Debt  Sattlament 
Programa  for  Dallnquant  Form 
Borrowera 


Attachment  1  of  ExhlUl  A — Primary  and 
Pmervation  Loan  Sorrics  and  Debt 
Settlement  Programs  PurpoM 

•  •         •         •         • 

I.  Primary  Loan  Service  Programs 

•  •         •         •         • 

If  all  of  your  outstanding  loans  have 
original  promissory  notes  dated  after  January 
6, 1988,  you  can  receive  only  one  writedown 
or  one  buyout.  If  you  have  any  outstanding 
loans  with  original  promissory  notes  dated 
on  or  before  January  6, 1988,  and  have  never 
received  a  deferral,  writedown,  or  buyout  on 
any  loan  after  that  date,  you  can  receive  two 
writedowns  or  buyouts,  or  one  of  each.  If  you 
have  any  outstanding  loans  with  original 
promissory  notes  dated  on  or  before  January 
6, 1988,  and  have  received  deferral  or 
writedown  after  that  date,  or  if  you 
previously  bought  out  loans  dated  on  or 
heion  January  6, 1988,  at  the  net  recovery 
value,  you  can  receive  one  additional 
writedown  or  buyout.  In  addition,  you  have 
a  total  lifetime  limit  of  $300,000  for 


writedown  and/or  «rriteoff  (with  buyout), 
regardless  of  the  number  of  «irritedowns  and/ 
or  buyouts  you  may  qualify  for.  Any 
writedonim  or  buyout  recatved  on  an 
application  submitted  before  November  28, 
1990,  will  not  be  counted  toward  the  one 
writedown  or  Iniyout  limit  or  the  $300,000 
limit 

•  •         •         •         • 

Vin.  What  Happens  When  You  Are  Not 
Eligible  for  Primary  Loan  Service  Programs? 

•  ■        •        •        • 

You  May  Buyout  (Pay  Off)  Your  Loan  at 
the  "Recovery  Vahw" 

(2)  Limits.  If  all  of  your  outstanding  loans 
have  original  promissory  notes  dated  after 
January  6, 1988,  you  can  receive  only  one 
writedown  or  one  buyout.  If  you  have  any 
outstanding  loans  with  original  promissory 
notes  dated  on  or  before  January  6, 1988,  and 
have  never  received  a  deferral,  writedown,  or 
buyout  on  any  loan  after  that  date,  you  can 
receive  two  writedowns  or  buyouts,  or  one  of 
each.  If  you  have  any  outstanding  loans  with 
original  promissory  notes  dated  on  or  before 
January  6, 1988,  and  have  received  deferral, 
writedown,  or  buyout  after  that  date,  you  can 
receive  one  (additional)  writedown  or 
buyout.  In  addition,  you  have  a  total  lifetime 
limit  of  $300,000  for  writedown  and/or 
writeoff  (with  buyout),  regardless  of  the 
number  of  wmtedowns  and/or  buyouts  you 
may  qualify  for.  Any  writedown  or  buyout 
received  on  an  application  submitted  before 
November  28, 1990,  will  not  be  counted 
toward  the  or>e  writedown  or  buyout  limit  or 
the  $300,000  limit. 

•  •         •         •         • 

4.  Attachment  $-A  of  Exhibit  A  of 
Subpart  S  is  amended  by  revising 
Paragraph  IV  and  the  first  paragraph  of 
Paragraph  VI 4  to  read  as  follows: 

Attachment  9-A  of  Exhibit  A— Notice  of 
Intent  to  Accelarato  or  To  Continoo 
Acceleration  and  Notice  of  Borrowers' 
Kighta 

fV.  (  I  You  have  already  received  your 
lifetime  limit  for  the  number  of  writedowns 
and/or  buyouts  for  which  you  are  entitled. 
I  I  Your  writedown  and/or  writeoff  of 
debt  exceeded  your  lifetime  limit  of 
$300,000. 


VI.  What  You  Can  Do  To  Stop  Foreclosure 


(4)  •  •  • 

You  have  this  option  only  if  the  recovery 
value  is  greater  than  the  value  of  the 
restructured  loan(s),  you  cannot  repay  your 
FmHA  debt  due  to  circumstances  beyond 
your  control,  and  you  have  acted  in  good 
faith  and  tried  to  keep  your  loan  agreement 
with  FmHA.  In  addition,  buyout  is  subject  to 
certain  lifetime  limitations  regarding  the 
maximum  amount  and  number  of  benefits 
that  can  be  received.  A  further  explanation  of 
these  limits  can  be  found  in  the  Primary  and 
Preservation  Loan  Service  and  Debt 
Settlement  Programs  Purpose  notice  which 
was  sent  to  you  earlier. 
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5.  Exhibit  )-l  of  Subpart  S  it  amended 
by  revising  Paragraph  fv  J  to  read  as 
follows: 


Exhibtt  M  af  Stdiput  S— Tka  Date  I 
RMtrachiriag  Sytktm  (DALR$) 

•         *         *         •         • 

IV.  Overview 


).  DALRS  has  the  capability  to 
accommodate  the  lifetime  limitation  on  the 
number  of  wrritedowns/buyouts  that  a 
borrower  may  qualify  for  and  the  $300,000 
statutory  ceiling  for  debt  writedown  and  debt 
writeoff. 


Dated  May  10. 1M3. 
Kooen  Paten. 

Acting  Under  Secntaryfor  Small  Community 
and  Bural  Development. 
(FR  Doc.  03-12422  Filed  5-25-93: 8:45  am] 
■LUNQ  coot  M1*-«r-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  •1-C€-4»-AD;  AflMndmenI  39- 
8Saa;AO  93-10-08] 

Ainworthinesa  Dtrectivea;  de  Havtiland 
DHC-6  Sertee  Airplenee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  73-19-06, 
which  currently  requires  repetitively 
inspecting  the  overhead  console  control 
quadrants  for  cracks  on  certain  de 
Havilland  DHC-6  series  airplanes,  and 
replacing  any  cracked  part.  The  Federal 
Aviation  Administration's  policy  on 
aging  commuter-class  aircraft  is  to 
eliminate,  or  in  certain  instances, 
reduce  certain  repetitive  short-interval 
inspections  when  improved  parts  or 
modifications  are  available.  This  action 
requires  modifying  the  overhead 
console  control  quadrants  as 
terminating  action  for  the  repetitive 
inspections  ciuT«)tly  required  by  AD 
7J-19-06.  The  actions  spedHed  by  this 
AD  are  intended  to  prevent  failure  of  the 
overhead  control  console,  which  could 
result  in  loss  of  control  of  the  airplane. 
DATES:  Effective  July  16, 1993. 

The  incorporation  by  reference  of 
certain  pubHcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  16. 
1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
de  Havilland,  Inc.,  123  Garratt 


Boulevard.  Downsview,  Ontario. 
Canada.  M3K 1Y5.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558. 601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106:  or  at  the 
OfBce  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington.  DC 

FOR  FURTHER  MFORMATKM  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer.  FAA.  New 
Yoric  Aircraft  Certification  Office.  181 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York  11581; 
Telephone  (516)  791-6220. 

SUPPI^MENTARY  MF0RMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  de 
Havilland  DHC-^  series  airplanes  was 
published  in  the  Federal  Register  on 
February  2, 1993  (57  FR  6746).  The 
action  proposed  to  supersede  AD  73- 
19-06,  Amendment  39-1800,  with  a 
new  AD  that  would  (1)  retain  the 
reqtiirement  of  repetitively  inspecting 
the  overhead  console  control  quadrants 
required  by  the  current  AD.  and 
replacing  any  cracked  part;  and  (2) 
require  installing  new  improved 
overhead  console  control  quadrants  as 
terminating  action  for  the  repetitive 
inspections.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  de  Havilland  Service  Bulletin  6/ 
298,  which  consists  of  the  following 
pages: 


Pagee 

Revision 

Dale 

3, 4.  5,  and  6 

1  and  2 

7  and  8 

A 

B 
C 

Nov.  30.  1973. 
Nov.  30,  1973. 
IMay  2, 1975. 

The  proposed  rule  was  originated  as 
part  of  the  FAA's  aging  commuter  class 
aircraft  policy,  which  simply  states  that 
when  improved  parts  or  modifications 
are  available,  certain  repetitive  short- 
interval  inspections  should  be 
eliminated,  or,  in  certain  instances, 
reduced. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
proposed  rule  and  no  comments  were 
received  on  the  FAA's  determination  of 
the  cost  of  the  public. 

De  Havilland  has  revLsed  SB  6/298  to 
the  Revision  p  level.  This  revision  only 
incorporates  minor  editorial  corrections 
and  does  not  specify  any  additional 
procedures  than  that  of  previous 
revisions.  The  FAA  has  determined  that 
this  service  bulletin  revision  should  be 
incorporated  into  the  proposed  AD. 


After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
incorporation  of  the  revised  service 
information  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  the  incorporation  of  the  revision 
and  minor  corrections  will  not  change 
the  meaning  of  the  AD  nor  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

The  FAA  estimates  that  144  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
30  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour.  Parts  cost  approximately 
$500  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$309,600. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  144 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  required  AD.  the  FAA 
has  determined  that  approximately  50 
percent  are  operated  in  scheduled 
passenger  service  by  14  different 
operators.  A  significant  number  of  the 
remaining  50  percent  are  operated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

This  AD  allows  2,400  hours  time-in- 
service  (TIS)  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  required  modification 
within  12  to  24  calendar  months  after 
the  required  AD  would  become 
effective.  For  private  owners,  who 
typically  operate  between  100  to  200 
hours  TIS  per  year,  this  would  allow  12 
to  24  calendar  years  before  the  required 
modification  would  be  mandatory. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26. 1979);  and  (3) 
%viU  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatoiy 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  A0CME88C8. 

list  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AiRW0RTHlNESSS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andiorily:  49  U^.C  App.  1354(8),  1421 
•nd  1423;  49  U.S.C  10e(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  73-1^-06,  Amendment 
39-1800,  and  adding  the  following  new 
AD: 

93-10-M  De  HavilUnd:  Amendment  3»- 

8588:  Docket  Na  91-<X-49-A0. 
1 1     Supersedes  AD  73-19-06,  Amendment 
I  f     39-1800. 

AppUcability:  Models  DHC-6-1,  DHC-6- 
100,  DHC-S-200,  and  DHC-6-300  airplanes 
(serial  numbers  1  through  420),  certiricated 
ia  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  foilure  of  the  overhead  control 
console,  which  could  result  in  loss  of  control 
of  the  airplane,  accomplish  the  following: 

(a)  Within  the  next  25  hours  time-in- 
•ervice  (TIS)  after  the  efSactive  date  of  this 
AD,  unless  already  acromplished  within  the 
last  175  hours  TIS  (compliance  with  AD  73- 
19-06),  visually  Inspect  the  overhead  console 
control  quadrants  for  cracks  in  accordance 
with  the  Accomplishment  Instructions 
section  of  de  Havilland  Service  Bulletin  (SB) 
6/298,  Revision  D.  dated  December  20, 1991. 

(1)  If  cracks  are  found  that  meet  or  exceed 
the  requirements  specified  in  paragraph  3.1 
of  the  AccomplishinenI  Instructions  section 
of  de  Havilland  SB  No.  6/298.  Revision  D, 
dated  December  20, 1991,  prior  to  further 
flight,  replace  the  overhead  control  console 


quadrants,  part  auraber  (P/N)  OB-CE-IOlO. 
with  P/N  OBCE1421-27  in  accordance  with 
the  AccompHshment  Instructions  section  of 
de  HavUland  SB  No.  6/298. 

(2)  If  cracks  are  found  that  meet  or  exceed 
tbe  requirements  specified  in  Paragraph  3.2 
of  the  Accomplishment  Instructions  section 
of  de  Havilland  SB  No.  6/298.  Revision  D, 
dated  December  20. 1991.  within  the  next 
200  hours  TIS.  replace  the  overhead  control 
console  quadranU.  P/N  Cfr-CE-1010,  with  P/ 
N  C6CB1421-27  in  accordance  with  the 
Accomplishment  Instructions  section  of  de 
Havilland  SB  No.  6/298. 

(3)  If  cracks  are  found  that  are  less  than 
that  specified  in  paragraph  3.2  of  the 
Accomplishment  Ins^uctions  section  of  de 
Havilland  SB  Na  6/298.  Revision  D,  dated 
December  20, 1991.  reinspect  at  intervals  not 
to  exceed  100  hours  TIS  until  the 
modification  specified  in  paragraph  (b)  of 
this  AD  is  accomplished. 

(4)  If  no  cracks  are  found,  rainspect  at 
intervals  not  to  exceed  200  hours  TIS  until 
the  modification  specified  in  paragraph  (b)  of 
this  AD  is  accomplished. 

(b)  Within  the  next  2,400  hours  TIS  after 
the  effective  date  of  this  AD,  unless  already 
accomplished  as  specified  in  paragraph  (aj(l] 
or  (a)(2)  of  this  Ad.  replace  the  overhead 
control  console  quadrants,  P/N  C6-CE-1010, 
with  P/N  CBCE1421-27  in  accordance  with 
the  Accomplishment  Instructions  section  of 
de  Havilland  SB  Na  6/298,  Revision  D,  dated 
December  20, 1991. 

(c)  The  Installation  of  new  overhead 
control  console  quadrants  (Modification  No. 
6/1467)  as  specified  in  paragraphs  (a)(1), 
(aX2).  and  (b)  of  this  AD  is  considered 
terminating  action  for  the  repetitive 
Inspection  requirement  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adiustmeat  of  the  compliance  times  that 
provides  an  equivalent  level  of  safierty  may  be 
approved  by  the  Manager,  New  York  Aircraft 
OBrtification  Office,  181  Franklin  Avenue, 
room  202,  Valley  Stream.  New  York  11581. 
The  request  shall  be  forwarded  through  an 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
cranpliance  with  this  AD,  if  any.  may  be 
obtained  from  the  New  York  Aircraft 
Certificati(m  Office. 

(f)  The  inspections  and  modification 
required  by  tnis  AD  sliall  done  in  accordance 
with  de  Havilland  Service  Bulletin  (SB)  6/ 
298.  Revision  D.  dated  December  20. 1991. 
This  incorporation  by  reference  was 
approved  by  tbe  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  de  Havilland.  Inc.  123  Gairatt 
Boulevard.  Downsview.  Ontario,  Canada, 
M3K  1Y5.  Copies  may  be  Inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC 


(g)  This  amendment  (39-8588)  supersedes 
AD  73-19-06,  Amendment  39-1800. 

(f)  This  amendment  (39-8588)  becomes 
eftactive  on  July  16, 1993. 

Issued  in  Kansas  Qty,  Missouri,  on  May 
20, 1993. 

Banry  D.  Clemente. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc  93-12430  Piled  5-25-93;  8:45  ami 

BIUJNO  COOK  4ttS-tS-U-M 


14  CFR  Pwl  95 

[Docket  No.  272t7;  AmdL  Na  3761 

IFR  Attltudea;  Miacetlaneout 
Amendments 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  {et  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  May  27. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-42Q).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  MFORMATKM:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  (et  routes,  or  direct 
routes  as  prescribed  in  Part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  fiight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
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the  user,  and  provide  for  the  safe  and 
efficient  use  (^  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  makins  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  chanses  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  making  the  amendment 
effective  in  less  than  30  days.  The  FAA 
has  determined  that  this  regulation  only 


involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefor»— <1)  is  not  a  "major  nde" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
im{>act  is  so  minimal  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Sab)ecta  in  14  era  Part  9S 

Aircraft,  Airspace. 


Issued  in  Washfaigton,  DC  on  May  7, 1993. 
Thoatac  C  Aocardl, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  May  27, 
1993: 

1.  The  authority  citation  for  part  95 
continues  to  recMl  as  follows: 

Authority:  49  \}SXL  134S.  1354.  and  1510; 
49  U.S  C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 19S3):  and  14  C7R  11.49(bK2). 

2.  Fait  93  is  amended  to  read  as 
follows: 


Revjsjons  to  Minimum  Enroute  IFR  ALunioes  and  Changeover  Points 

[Amendment  376  Effective  Data,  May  27, 198:^ 


From 


To 


MEA 


$95.1001  Direct  Routes4j.S. 

It  Amended  To  Deieta 

Battle  Ground.  WA  VORTAC  — U.S.  CmaOm  Border 

VIA  BIG  VORTAC  333  »  YVR  VORTAC  150  COP  05  BTQ #18000 

-^    -rw-..—-       ^      ..-•_^  MAA-41000 

sFor  Thai  AJrioaca  Om  U.S.  Tanltofy. 

Oonneay.  10  VORTAC MuNm  Pass,  ID  VOWDME 24000 

Euoena.  OR  VORTAC DLS,  C MAA-45000 

18000 
MAA-29000 

INT  UKI  VORTAC  331  »  ACV ILS  SE  CRS „.„ BrilO.  CA  FIX  ...» „ ^        ^MIOOO 

•7900-4IOCA 
Newport.  OR  VORTAC Pendleton,  OR  VORTAC  COP  96  ONP  „ 1 8000 

f95J001  VOR  Federal  Akway  1 

.V     ^«w  Is  Amended  To  Read  m  Part 

AsheOlC  FIX „ „ Rapen.  NC  FIX -3000 

•leOO-MOCA 
Rapen,  NC  RX „ Layxa.  NC  FIX „ •4000 

•1600— MOCA  ^^ 

"^MMoSScA " ^"^^  ^  ^  "'" " '^^ 

*^'^)SCl^S^!?*^^ -    *Z»Wy  ^  ^ 20M 

7000— MRA 


Octam.MOFIX 


Boyia.  ARFK 


Hobart.  OK  VORTAC 

Gewgetotwt.  NY  VORTAC 
Short,  NY  FIX 


116.6012  VOR  Federal  Airway  13 

Is  Amended  To  Read  in  Part 
™    FwicMOFIX  

I95J013  VGA  Federal  Alfway  13 

Is  Amended  To  Read  in  Part 
RazortMKk,  AR  VORTAC 

f  95J014  VOR  Fetfarai  Airway  14 

It  Amended  To  Read  In  Part 

CARFF.OKFK  

....._.......     SHER8,  NY  FIX  ..........».> 

COeiA.  NY  FIX ^ 

f96J0M  VOR  Federal  Airway  20 


2700 


3600 


3600 
4000 
5000 
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REVISIONS  TO  Minimum  Enroute  IFR  Altttuoes  and  Chanqeovb^  Points— Continued 

(Amandmani  376  Eftadlva  Date,  May  27. 1983) 


From 


To 


MEA 


Sugailoaf  Mountain,  NC  VORTAC 
Vaaaa,  NC  FIX  

Bamns  Mountain,  NC  VOR/DME  . 


la  Amandad  To  Read  In  Part 

Vaasa,  NC  RX 

Barratts  MounWn.  NC  VOR/DME 


Balbo,CARX 


Prova.  NC  nx 

195.6023  VCR  Fadaral  Akway  23 

la  Amandad  To  Raad  In  Part 

Saay  Baac^  CA  VORTAC  . 

NW  BNO , 

SE  BNO - 


R«ln.  CA  RX  .... 
*2000-MOCA 


195.6025  VOR  Fadaral  Airway  25 

is  Amandad  To  Raad  in  Part 
PacN,  CA  FIX 


S95.60>7VOR 


Alfway  27 


Radin,  CA  RX  

*2000— MOCA 
Ei«an,  CA  RX  

*3000-MOCA 
Tans,  CA  FIX 

'3000-MOCA 
Newport.  OR  VORTAC 


Is  Amandad  To  Raad  In  Part 
PacM.CAFIX  _.„. 


TAILS,  CA  fix  . 
HADLY,  CA  FIX 


CUalORRX  .. 
Danaa,ORRX 


Blnghan«)n.  NY  VORTAC 
'3600-MOCA 

Corta.  NY  RX 

Vaapa,  NY  RX _ 

*360O-MOCA 


CUTEU  OR  RX  

SBNO 

N  BNO 

Danas.  OR  RX 

Astoria.  OR  VOR/DME 


195.6029  VOR  Fadaral  Airway  29 

Is  Amandad  To  Raad  in  Part 
Corta.  NY  FIX 


Vaapa.  NY  FIX  „ 

SyrMusa.  NY  VORTAC 


Busic,  NC  FIX 

*9000-MCA  ROANS  RX.  S  BNO 
**8200-MOCA 


f  95J0M  VOR  Fadaral  Airway  35 

la  Amandad  To  Raad  In  Part 
*Roans.  TN  RX 


Chailotta.  NC  VOR/DME 


§95^037  VOR  Fadaral  Airway  37 

is  Amandad  To  Raad  In  Pwt 

OwaK.  NC  RX 


Tolly. 


NC  FIX  ... 
Mopad,  NC  RX 


Is  Amandad  To  Oalala 
....    Mopad.  NC  RX  ..... 
....    Owilt.NCFIX 


Camm.NJRX. 

|9000-MRA 


«95.6044  VOR  Fsisral  Airway  44 

Is  /Smandad  To  Raad  In  Part 

I.  NJ  RX 


Ririaigh/Durtiam.  NC  VORTAC 

Chapl.  NC  RX 

GraanstXHO,  NC  VORTAC 


195^6045  VOR  Fadaral  Airway  4S 

Is  Amandad  To  Raad  in  Part 

Chapl.  NC  RX  . 

Qraanaboro,  NC  VORTAC 

Pfova.  NC  FIX ~... 


6000 
•5000 

3SO0 


3000 
4000 


*6000 


*6000 
'6000 
•6000 


3000 
5000 
5000 
8000 


•4000 

4500 
*4000 


•9000 


3000 


2800 
3000 


4000 


2000 
3000 
2S00 
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Revisions  TO  MiNi»«^  Enroute  IFR  ALTITUDES  AND  Changeover  POINTS— Con«nued 

[Amendment  376  Effective  Date,  May  27. 1993] 

From                                                                                           To 

MEA 

Prow*  NC  FIX                                                                        Freon  NC  RX ~ 

4100 

Is  Amended  To  Delete 
Kimee.  NC  FIX Greenstwro.  NC  VORTAC  . — 

2800 

f95.60S3  VCR  Federal  Airway  83 

Is  Amended  To  Read  in  Part 

Busic.  NC  FIX 'Roans.  TN  OX 

*900(>-MCA  ROANS  RX.  S  BND 
-8200-MOCA 


Spartanburg.  SC  VORTAC 

Charlotte,  NC  VOR/DME 

Locas.  t¥Z  FIX 


195.6084  VCR  Federal  Airway  54 

Is  Amended  To  Read  In  Part 

Charlotte,  NC  VOR/DME  . 

Locas.  NC  RX 

SandhWs.  NC  VORTAC  .. 


Is  Amended  To  Delete 
GAFFE,  SC  FIX CHARLOTTE.  NC  VORrt)ME 

S95.6056  VCR  Federal  Atoway  56 

Is  Amended  To  Read  in  Part 
Fayetteville,  NC  VOR»ME  WaBo,  FC  FIX 


195.6070  VCR  Federal  Airway  70 

Is  Amended  To  Read  In  Part 
Wilmington.  NC  VORTAC Beula.  NC  FIX 

*1700— MOCA 

Beula,  NC  RX  _... > KInston.  NC  VORTAC 

Kinston,  NC  VORTAC  „ Pears,  NC  RX 

•1600— MOCA 

Is  Amended  To  Deleta 
GoNa.  NC  FIX Beula.  NC  RX 

195.6071  VOR  Federal  Abway  71 

Is  Amended  To  Read  in  Part 

Bisman*.  ND  VOR/DME  ^ Centr,  ND  FIX  

W  BND  

E  BND  .„ 


DemuuNMRX 


195.6095  VOR  Federal  Airway  95 


Is  Amended  To  Read  in  Part 

Famiir)gton.  NM  

VORTAC  

E  BND  

W  BND 


S95.6099  VOR  Federal  Airway  99 

t                    Is  Amended  To  Read  In  Part 
U  Guania.  NY  VORrtJME _..    Outte.  CT  FIX  ....„ 

VbQUS,  wI  rl/k  • •••••..•••••••«.•■•••.••••••••«••»•«•••••••.•••••••••••«••     Annol,  CT  rlX  •...•••••..•«•••• 

Mertt.  CT  FIX „ „    Sorry.  CT  FIX 


195.6103  VOR  Federal  Airway  103 

Is  AmerxJed  To  Read  In  Part 
Greensboro.  NC  VORTAC Henby.  VA  FIX  


195.6105  VOR  Federal  Airway  105 

Is  Amended  To  Read  In  Part 
Phoenix.  AZ  VORTAC _ 'Avent.  AZ  FIX  


'9000 


3200 
3000 

2500 


3000 


2000 


•5000 

2000 
•2500 


•5000 


5600 
4000 


8300 
13000 


4000 
7000 
8000 


3100 
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REVI90NS  TO  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points— Continued 

(Amandnwnt  376  Effective  Deto,  1^  27. 1993] 


From 


To 


MEA 


•7000-MRA 
Avert.  AZ  RX  .. 


NWBND 
SEBND. 


*600(>-MRA 
Banyo.  AZ  FIX  .... 

*eOOO— MOCA 
Mater.  AZ  FIX  

•9000— MOCA 


'Banyo,  AZ  FIX 

NW  BND 

SE  BNO 


Maier,  AZ  RX 

Drake,  AZ  VORTAC 


Hugo,  CO  VORTAC 
•630O-MOCA 


Salinas.  CA  VORTAC 


S  95.6108  VOR  Federal  Airway  106 

Is  Amended  To  Read  In  Part 
Goodland,  KS  VOFITAC  ... 


Cathe,  CA  FIX 


195.6111  VOR  Federal  Airway  111 


Is  Amended  To  Read  in  Part 

.> Cathe.  CA  FIX 

ICamn.  CA  FIX 


Miles  City.  MT  VORTAC 
•6600-WOCA 


195.6120  VOR  Federal  Airway  120 

Is  Amended  To  Read  In  Part 
Dupree.  SD  VORTAC  _.... 


Haatp.  NY  FIX  . 
•5000-MRA 


Barritls  Mountain,  NC  VOR/OME 


195.6123  VOR  Federal  Airway  123 

Is  Amended  To  Read  In  Part 
'Rymes.  NY  FIX 


195.6133  VOR  Federal  Airway  133 

Is  Amended  To  Read  In  Part 
Mulbe,  NC  RX  


South  Boston.  VA  VORTAC 


S95.6136  VOR  Federal  Airway  136 

Is  Amerxied  To  Read  in  Part 
Raleieh/Durnam,  NC  VORTAC 


Durtiam.  NC  FIX  . 
•190C>-MOCA 


New  Bern.  NC  VOR/DME  

'4000-MCA  PEARS  FIX.  NE  BND 


Is  Amerxled  To  Delete 
....    Raletgh/Durtiam.  NC  VORTAC 


195.6139  VOR  Federal  Airway  139 

Is  Amended  To  Read  in  Part 
„....    'Pears.  NC  FIX  


Naniidiet.  MA  VORTAC 
Galls.  MA  RX  

'2500— MRA 

"2000— MOCA 


Hyannis/DCMSND.  MA  VORTAC 
"2500— MRA 
"1500— MOCA 


{95.6141  VOR  Federal  Airway  141 

Is  Amended  To  Read  in  Part 

Galls,  MA  FIX ;«. 

•Celts,  MARX  


Is  Amended  To  Delete 
....    'Celts.  MA  FIX  


i95j6146  VOR  Federal  Airway  146 


7000 
5000 


7000 
5000 

•10000 

•10000 


•7000 


5500 
5500 


•10000 


5000 


5300 

2600 
•2100 


2000 


1700 
••3000 


••3000 
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Revisions  to  Minimum  Enroute  IFR  Altituoes  and  Changeover  Points— Continued 

(Amendment  376  Effective  Date.  May  27. 1993J 


From 


To 


Is  Amended  To  Read  In  Part 

Gophef.  MN  VORTAC •Aleen.  Wl  FIX  

'4800-MRA 
~2800— MOCA 


MEA 


•5000 


1954151  VCR  FMeral  Airway  151 

Is  Amended  To  Delete 

Hyannte/DCMSND.  MA  VORTAC  Qe«e.  MA  FIX 

M50O-MOCA 


•3000 


195.6155  VCR  Federal  Airway  155 

„  .  ,                                                                        Is  Amended  To  Read  In  Part 
RalelgtVDwham.  NC  VORTAC Wiper,  NC  FIX 


195.6158  VCR  Federal  Airway  158 

Is  Amended  To  Read  in  Part 

P<>J*~' '^  *^ Dubuque.  lA  VORTAC  

•3100— MOCA 


2300 


•6000 


f  95.6159  VCR  Federal  Airway  159 

Is  Amended  To  Read  in  Part 
Mitchell.  SD  VOR/DME  ...„ Huron.  SD  VORTAC 


i  95.6165  VCR  Federal  Airway  165 

_  _     ^,  _                                                                  Is  Amended  To  Read  in  Part 
^*«>'  CA  FIX Seal  Beach.  CA  VORTAC 

NW  BND 

SE  BND 


1954167  VCR  Federal  Airway  167 

_    ^    ...  ...w  Is  Amended  To  Read  In  Part 

.^^.^.- Maieonl.  MA  VORTAC 

•1600— MOCA 

^"isi^?^^ ^~»'  "^  ""'^ 


3000 


3000 
4000 


•2500 
•5000 


195.6171  VCR  Federal  Airway  171 

e.-     ....  .-.w  '5  Amended  To  Read  in  Part 

S<f7^N  FIX  .Shels,  MN  FIX  

•4000— MRA 


•3500-MOCA 


•6000 


S95.6177  VOR  Federal  Airway  177 

Is  Amended  By  Adding 
Hayward.  Wl  VOR/DME Duluth.  MN  VORTAC  


195.6181  VOR  Federal  Airway  181 

_.       _  „    „^.,^,^  ^                                               Is  Amended  To  Read  in  Part 
a««Falte.  SD  VORTAC •Qbitt.  SD  FIX  

^vUv     MRA 


4000 


3700 


195.6185  VOR  Federal  Airway  185 

u.»vni  Mr  CIV                                                               '*  Amended  To  Read  in  Part 
Mummi.  NC  FIX SncTMbiTd,  TN  VORTAC  ... 


195.6190  VOR  Federal  Airway  190 

e.   .-V      .-,.,«,w«  Is  Amended  To  Read  in  Part 

''•,1Si^JSr*= *-*  >^  ™ 

^'^*''^'  ^^  ^'^ 'Aftuquerque.  NM  VORTAC 


8000 

•11500 
9000 
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Revisjons  to  Minimum  Enroute  IFR  Altttuoes  and  Changeover  Po«nts— Continued 

(AfTMndmenl  376  Effective  Date.  May  27. 1983] 


From 


To 


M150O-MCA  Albuquerque  VORTAC,  NE  BND 


f  95.6194  VOR  Federal  Akway  194 


Is  Amended  To  Read  in  Part 

OofieW.  NC  VORTAC Sunns.  NC  FIX  

:i60O-MOCA 


195.6213  VOR  Federal  Alrwey  213 

Is  Amended  To  Read  In  Part 
Wilmington.  NC  VORTAC  Walo.  NC  RX  

M60&-MOCA 
Walk).  NC  FIX Estef.  NC  FIX 

M700-MOCA 

(ter,  NC  FIX Tar  River.  NC  VORTAC  ... 


T 


Helna.  NC  FIX 

M500-MOCA 


Sunet  SC  RX  

V8886,  NC  FIX    •......,....•.,»,•» »..., 

'3600-MOCA 


Is  Amended  to  Delete 
.-    Wallo.  NC  RX  


I95J222  VOR  Federal  Airway  222 

Is  Amended  To  Read  in  Part 

Sugaitoaf  Mountain  NC  VORTAC 

Barretts  Mountain.  NC  VOR/DME 


195.6252  VOR  Federal  Airway  252 


Is  Amended  To  Read  in  Part 

Geneseo.  NY  VORTAC  .„ _ Bulge,  NY  FIX  „.... 

•2400-MOCA 

II  195.6257  VOR  Federal  Airway  257 

Is  Amended  To  Read  in  Part 

Phoenix.  AZ  VORTAC „.. •Avert.  AZ  FIX  

NW  BND 

SE  BND 

•7000-MRA 

Avert.  AZ  RX "Banyo.  AZ  RX  

NW  BND _.. 

SE  BND 

*600(X-MRA 

Banyo.  AZ  RX Maier,  AZ  RX  ....: 

*8000— MOCA 

Maler.  AZ  FIX  „ „ Drake.  AZ  VORTAC 

•9000-MOCA 

195.6259  VOR  Federal  Airway  259 

Is  AmerKled  To  Read  in  Part 
Moped,  NC  FIX Barretts  Mountain.  NC  VOR/DME 


195.6266  VOR  Federal  Airway  266 

Is  Amended  To  Read  in  Part 
GreenstXKO.  NC  VORTAC „ South  Boston.  VA  VORTAC 


Riide, 


Is  Amended  To  Delete 
.  NC  RX South  Boston,  VA  VORTAC 

S  95.6269  VOR  Federal  Airway  269 

Is  Amended  To  RecKl  in  Part 

Mante,  OR  RX  _ MobH,  OR  FIX  

•780a-MOCA 


195.6280  VOR  Federal  Airway  280 


MEA 


*2000 


•5000 

•5000 
2000 

•5000 


6100 
•5000 


•4000 


7000 
5000 


7000 
5000 

•10000 

•10000 


4000 

2500 
2300 

•lOOC-O 
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Revisions  to  MiMMUM  Enroute  IFR  ALTrruoes  and  Changeover  Pomts— CocrMnoed 

(Amendment  37B  EffeciKe  Date.  May  27. 199^ 


From 


To 


MEA 


Ro«we«.  NM  VORTAC 

*6700— MRA 

-5700— MOCA 
Fral2.  NM  FIX  

•7500— MRA 

-570O— MOCA 


Tar  Rtver.  NC  VORTAC 
•1600— MOCA 


Nasal.  lA  RX 

•2300-MOCA 


Is  Amended  To  Read  in  Part 
•Fraiz.  NM  FIX 


*Debfa.NMFIX 


-6500 
-7500 


f  96.C290  VOR  Fedsral  Alrwey  MO 

Is  Amended  To  Read  In  Part 
^jngo.  NC  FIX 


*4Q00 


Hustn.  NC  FIX  „.. 

•2300-MOCA 
Fayatteville,  NC  VOmOME 

*3000— MRA 
Unie,  NC  FIX  .„ 


Holston  Mountain,  TN  VORTAC  ..... 

•7100— MCA  Stain  FIX.  E  BNO 
Stain,  TN  FIX „. 

•7100— MCA  MuRm  nx.  W  BND 
MuR>e,  NC  FIX „ 


195.6294  VOR  Federal  Alrwey  294 

Is  Amended  To  Read  In  Part 
Cedar  Rapids.  lA  VORTAC 


195.6296  VOR  Federel  Airway  296 
Is  Amended  To  Read  in  Part 

MM..... •.*.••     rfSOro,  NC  FIX  ........M^ 


•2700 


IMIe.  NC  FIX 

Wilmington,  NC  VORTAC 

195.6310  VOR  Federel  Alrwey  310 

Is  Amended  To  Reed  In  Part 
—    •Stain.  TN  FIX 


Radom.  AZFIX 


•14000-MCA  Ferer  FIX,  NE  BNO 
-flOO-MOCA 


Haywaid,  W1  VORAJME , 

•2900-MOCA 


~ -..    "Mulbe,  NC  FIX  

- - Burt*»,  NC  FIX „ 

195.6327  VOR  Federel  Airway  327 

la  Amended  To  Read  in  Part 

—    Terer,  AZ  RX 

N  BNQ  »........_.._...„......... 

9  BND 


196.6345  VOR  Federel  Airway  345 

Is  Amended  To  Read  in  Part 
AsNand,  Wl  WOfVDUME  .„. 


195.6389  VOR  Fedsral  Airway  389 


•5000 
2000 
2000 

6000 
7500 
6000 


•12000 
•11000 


•3500 


-,  »„...« ^  Is  Amendsd  To  Read  In  Pwt 

dmaron.  NM  VORTAC „ _ •Foote  NM  RX 

•15600-MRA  r08W.NMI-IX  

-10700— MOCA 
Fogle,  NM  FIX  _ _    .garts.  CO  FIX    ™ 

•1160a-*<IRA  can^VAjriA 

-12000— MOCA 

Earls,  CO  FIX  RaOki.  CO  RX 

•8S00-MOCA  n«jw.vwriA 

Radto.  CO  FIX PueWo,  CO  VORTAC  

196.6409  VOR  FMerel  Airway  409 

Is  Amended  To  Read  In  Part 
Uberty.  NC  VORTAC 


Locas.  NCRX 


-11600 

-15600 

•11600 
8200 

2500 
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Revisions  to  Minimum  Enroute  IFR  Altftudes  and  Changeover  Points— Continued 

[Airwndment  376  Effecliva  Dais.  May  27, 1993] 


From 


Mktot.  ND  VORTAC 


tiOuante,  NY  VOR/DME 

Johne.  NY  FIX 

Wormy.  NY  RX  


King  Salmon.  AK  VORTAG 


Bert.  NC  RX 

•70<»-MRA 
-2000-MOCA 


To 


MEA 


1954430  VCR  Fm1w«I  Airway  430 

Is  Amsndsd  To  Read  In  Part 
-    Devils  Laks,  ND  VORTAC 


I95.64S1  VOR  Federal  Airway  451 

Is  Amended  To  Read  in  Part 

Wormy.  NY  FIX  ^ , 

Nessi,  CT  RX  ...._ 


195.8454  VOR  Federal  Airway  454 

Is  Amended  To  Read  In  Part 
Diflingham.  AK  VOR/DME 


195.6472  VOR  Federal  Airway  472 

Is  Amended  To  Read  in  Part 
.. -Zaggy.  NC  RX 


3600 


4000 
6000 
BOOO 


2100 


-7000 


1 1  195.6489  VOR  Federal  Airway  489 

Is  Amended  To  Read  in  Part 

Glens  Fans.  NY  VORTAG „ 'Fairt),  NY  RX 

*8000— MRA 
Kiwwn.  NY  RX Leafy.  NY  RX 


Glara.  OR  FIX 


*d300-MRA 
-6600-**OCA 

Hand.  OR  RX 

'10000— MRA 

'10000-MCA  Gashe  RX.  W  BND 

*8500-MCA  Gashe  FIX.  E  BNO 

-7700-MOGA 


195.6500  VOR  Federal  Airway  500 

Is  Amended  To  Read  In  Part 
•Harzi,  OR  RX  ..._ 

E  BNO  


*Gashe,  OR  RX 


195.6510  VOR  Federal  Airway  510 


Is  Amended  To  Read  in  Part 

Dickinson.  ND  VORTAC Bismarck,  ND  VOR/DME 

Fargo.  ND  VORTAC Starr.  MN  FIX 


Radom.AZFIX 


14000-MCA  Ferer  FIX.  NE  BNO 
-810O-MOCA 


Deschutes.  OR  VORTAC 


195.6562  VOR  Federal  Airway  562 

Is  Amended  To  Read  in  Part 

N  BND 

S  BND  


6000 
8000 


"7200 
•10000 


•15000 


4600 
3500 


•12000 
•11000 


Jayte.ORRX 
JefBn.ORFIX 


195.6595  VOR  Federal  Airway  595 

Is  Antended  By  Adding 
Jayte.ORFIX  

NW  BND 

SE  BND 

Jefsn.  ORFIX 

•Harzl.  OR  RX 

NW  BND 

SE  BND 


12600 

9000 

12600 

8000 
12600 
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(Amendnwnl376  EflMtive  Dato.  May  27, 1993) 


From 


To 


•9300-MRA 

•9300-WCA  Harzl  FIX,  SE  BND 

Haral.  OR  FIX _ 

•5500— MCA  Portland  VOR/DME.  SE  BND 


*P0f1land.  OR  VOR/DME 


MEA 


7000 


Dfack,ORF!X 


•790(>-MCA  D«schutes  VORTAC.  SW  BND 
•9300— MCA  Deschutes  VORTAC,  NW  BND 


•Syvad.  HI  FIX  .„ 


•32000-MRA 
••11000— MRA 


From 


tt  Amended  To  Read  In  Part 

- 'Deschutes.  OR  VORTAC 

NE  BND 

SW  BND 


f  9&6416  HanMiH  VOR  Federal  Airway  16 


Is  AmerKJed  To  Read  in  Part 

-PuppI,  HI  FIX 

W  BND  ,...„ 

E  BND 


To 


MEA 


6200 
10500 


32000 
11000 


NashwIHe.  TN  VORTAC  ... 
Pocket  city.  IN  VORTAC 


f  95.7073  Jet  Route  Na  73 

Is  Amerxled  To  Read  In  Part 
....    Pocket  City.  IN  VORTAC  .- 
....    Northbrook,  IL  VORTAC  „. 


S95.7079  Jet  Roula  No.  79 


Is  Amended  To  Read  In  Part 

Kennedy.  NY  VORTAC  _...    Marconi.  MA  VORTAC  ...... 

Mafcom,  MA  VORTAC Bangor.  ME  VORTAC 


195.7084  Jet  Route  Na  84 

Is  Amer>ded  By  Addir>g 
Northbfook.  IL  VORTAC  „ _ DanviHe.  IL  VORTAC  „„ 


Beatty.  NV  VORTAC  ™ 
Funy.  NV  FIX 


195.7092  Jet  Route  No.  92 

Is  Amended  To  Read  In  Part 

..-    Fuzzy.  NV  FIX  ...„ 

.-.    BooWer  City.  NV  VORTAC 


CkfM,  CA  VORTAC  „... 

Fuzzy.  NV  FIX  

BouMer  City.  NV  VORTAC  ... 


195.7110  Jet  Route  No.  110 

Is  Amended  To  Read  In  Part 

..    Fuzzy.  NV  FIX  __ „ 

.    BouWer  City,  NV  VORTAC  . 
.    Famoington.  NM  VORTAC  .. 

195.7118  Jet  Route  No.  118 


„       ^,    ,  Is  Amended  To  Read  In  Part 

Memphis.  TN  VORTAC „ Choo  Choo.  TN  VORTAC  .. 


195.7138  Jet  Route  No.  138 

,   ^   ^^  ^      . . Is  Amended  To  Read  In  Part 

Lake  Charles.  LA  VORTAC  ..._ „ Orlns.  LA  FIX  

Ortns.  LA  RX „ _ „ _ Samrws.  AL  VORTAcI!! 


Hampton.  NY  VORTAC 
Ma»conl.  MA  VORTAC  . 


195.7150  Jet  Roula  No.  150 

Is  Amended  To  Read  In  Part 

.    Marconi.  MA  VORTAC 

.    Stool.  MA  FIX 


18000 
18000 


18000 
18000 


18000 


18000 

29000 


S29000 

29000 
#28000 


19000 


18000 
18000 


18000 
18000 


♦   45000 
45000 


45000 
45000 


35000 


45000 
45000 


45000 
45000 
45000 


45000 


45000 
45000 


45000 

45000 
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From 


To 


MEA 


MAA 


HMpton.  NY  VORTAC 
Marconi,  MA  VORTAC  . 


El  Paso.  TX  VORTAC 
Pacoa,  TX  VOfVDME  . 
Llano.  TX  VORTAC.... 


Lake  Chailea.  LA  VORTAC 
Oflna.  LARX 


Graena  County,  MS  VORTAC 


S»$.7174  Jal  Routa  No.  174 

Is  Amandad  To  Raad  In  Part 

..    Marconi.  MA  VORTAC 

,.    Hartn.MAnx 

i9S.7183  Jat  Reuta  Na  1t3 

laAddadToRaed 

,.    Pacoa.  TX  VOR/DME 

..    Uano.  TX  VORTAC 

..    CoMaga  Sttaoa  TX  VORTAC  . 

f  •S.7990  Jat  Roula  No.  SM 

la  Amandad  By  Addng 

.    Ortna.LARX 

..    Graana  County.  MS  VORTAC 
MomQomaiy,  AL  VORTAC  ..— 


18000 
18000 


18000 
20000 
18000 


18000 

18000 
18000 


Ainway  sagmant 


Changaowar  points 


Frocn 


To 


Distance 


From 


45000 

45000 


45000 
4S000 
4SOO0 


4S000 
45000 
45000 


iMEA  Is  astaMshad  with  a  gap  in  navigation  signal  eovaiaga. 

§95.8003  VOR  FEDERAL  AIRWAYS  Changeover  Points 


Saunas.  CA  VORTAC  - 


V-111 

is  Amanded  To  Raad  in  Patt 
Modasto,CAVOR/0ME 


HayvMMd.  MA  VOR«)ME 


Wright  Brotftara.  NC  VOR/DME 


Glens  Falls,  NY  VORTAC 


Daschuiaa,  OR  VORTAC 


V-177 

Is  Amandad  By  Addhg 
Duluth.  MN  VORTAC 

V-188 

Is  Amandad  To  Raad  in  Part 
Tar  River.  NC  VORTAC  »., 

V-489 

Is  Amandad  By  Adding 
PJattsburgh.  NY  VORTAC  


V-885 

la  Amandad  By  Adding 
POttend.  OR  VOflA)ME 


22   Saunas. 


42    Hayward. 


40    tWrig(>t  Brothars. 


21    Gians  FaNs. 


42    Oaschulsa. 


§95.8005  Jet  Routes  Changeover  Points 

Akway  segment 

From 

To 

Distance                       From 

IL  VORTAC 


J-73 

Is  Amended  To  Oeteta 
Northl>fOOij.  iL  VORTAC _... 


50    OanviHa. 


NorthtKOoit,  IL  VORTAC 


Is  Amanded  By  Adcfing 
Danville.  IL  VORTAC „. 


J-163 


67    Northbrooic 
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§95.8005  JET  Routes  Changeover  Poihrrs— Continued 


Airway  segment 


From 


To 


is  Amended  By  Adding 
Uano.  TX  VORTAC „ CoNege  Station.  TX  VORTAC  


Changeover  points 


Distance 


From 


93    Uano. 


[FR  Doc  93-12446  Filed  5-25-93;  8:45  am] 
■LUNQ  COCe  4»1»-19-il 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animai  Drugs,  Faads,  and  Reiatad 
Products;  Changs  of  Sponsor  Nama 
and  Address 

AGENCY:  Food  and  IDrug  Administration, 
HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sf>onsor  name  and  address  for 
two  new  animal  drug  applications 
(NADA's)  from  Vitarine 
Pharmaceuticals,  Inc.  to  Eon  Labs 
Manufacturing,  Inc. 
EFFECTIVE  DATE:  May  26, 1993. 
FOB  FURTHER  INFORMATKM  CONTACT:  Judy 
M.  OUaro,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855.  301-295-6737. 
SUPPt^MEMTARY  MF0RMAT10N:  Vitarine 
Pharmaceuticals,  Inc.  227-15  North 
Conduit  Ave.,  Springfield  Gardens,  NY 
11413,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in,  approved  NADA's  65- 
345  and  65-063  to  Eon  Labs 
Manufacturing,  Inc.,  227-15  North 
Conduit  Ave.,  Laurelton,  NY  11413. 
Accordingly,  the  agency  is  amending 
the  regulaUons  in  21  CFR  510.600(c)(1) 
and  (c)(2)  to  reflect  the  change  of 
sponsor.  The  sponsor  labeler  code  of 
Vitjuine  Pharmaceuticals,  Inc.  is  being 
retained  as  the  labeler  code  for  the  new 
company. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 


Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201, 301.  501, 502, 503, 
512.  701,  706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321, 331. 351.  352, 
353,  360b,  371, 376). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Vitarine  Pharmaceuticals. 
Inc."  and  by  alphabetically  adding  a 
new  entry  for  "Eon  Labs  Manufacturing, 
Inc.,"  and  in  the  table  in  paragraph 
(c)(2)  in  the  entry  for  "000185"  by 
revising  the  sponsor  name  and  address 
to  read  as  follows: 

SSiaeoO    Nwn««,addrMMt,  and  drug 
labeler  code*  of  sponaors  of  approvad 
appHcationa. 

*        •        •        •        • 

(c)*  •  • 
(D*  '  • 


Dated:  May  19, 1993. 

Richard  H.  Tedce. 

Acting  Director.  Center  for  Veterinary 
Medicine. 

(FR  Doc  93-12396  Filed  5-25-93;  8:45  am) 

MtXMa  COOC  41M-0t-F 


Fimi  name  and  address 


Eon  Labs  Manufacturing,  Inc..  227- 
15  Nortti  Conduit  Ave.,  Lauretton, 
NY  11413 


(2) 


Drug 

labeter 
code 


Flmi  name  and  address 


000185  Eon  labs  Manufacturing,  Inc.  227- 
15  North  Conduit  Ave.,  ijiurelton. 
NY  11413 


21  CFR  Parta  510  and  558 

[Dockal  No.  •2N-0396] 

RIN090S-AA96 

Animal  Drugs,  Faads,  and  Rotated 
Products;  Penicillin  and  Streptomycin 
or  Dihydrostreptomycin 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  that 
portion  of  the  regulations  reflecting 
approval  of  nine  new  animal  drug 
applications  (NADA's)  for  combination 
drug  products  containing  penicillin 
with  streptomycin  or 
dihydrostreptomycin.  FDA  previously 
published  a  notice  in  the  Federal 
Register  that  annoimced  withdrawal  of 

3)proval  of  the  NADA's.  The  agency  is 
so  republishing  notification  of  the 
withdrawal  of  approval  of  these 
NADA's. 

;         EFFECTIVE  DATE:  June  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mulomd  Parkhie,  Center  For  Veterinary 
000185    Medicine  (HFV-216),  Food  and  Drug 

*         Administration.  7500  Standish  PL. 
Rockville,  MD  20855,  301-295-8758. 
SUPPt^K^NTARY  INFORMATION:  In  the 
Federal  Register  of  November  17, 1992 
(57  FR  54246),  FDA  published  a  notice 
that  withdrew  approval  of  nine  NADA's. 
The  November  17. 1992,  notice,  stated 
that  FDA  would  republish  that  notice 
and  publish  any  final  rules  necessary  to 
revoke  the  codified  drug  approvals. 
Those  NADA's  withdrawn  in  that  notice 
are  as  follows: 


Ofug 

labeler 

code 
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NAOANo. 


Sponsor 


Trade  Nam* 


ingradterMs 


46-726 
46-981 
6&-028 
65-029 
6S-073 

6&>086 
65^)89 

65-098 

65-170 


Pfizer  Inc.,  235  East  42d  SL.  New  York.  NY  10017 

Merck  Sharp  &  Dohme  Research  Labs.,  Oiv.  of 

Merck  ft  Co.  inc.,  Rahway.  NJ  07065. 
A) 

Schering-Ptough  Arumal  Health  Corp..  P.O.  Bok 
529,  GaUoping  HiH  Rd..  KenSwodh,  NJ  07033. 


Pfizer  Inc..  235  East  42d  St,  New  York,  NY  10017 
Sotvay  Anknai  HeaNh  Inc..  1201  Nodhiand  Dr.. 

Mendota  Heights.  MN  55120. 
The  Urtohn  Co.,  Kalamazoo.  Ml  49001  ~ 


Norbrook  Laboratories.  Ltd..  Stalkm  Works.  Newry 
BT35  6JP.  Northern  Ireland. 


Strep-Pen  Type  A 
Medicated  Articte. 

Pro-Strep  Type  A 
Medk»ted  A(tk:<e. 

Pro-PenStrep  Injec- 
tion. 

Azimydn  Injeclkin  .... 

Diatt^  Aqueous 
Suspensk>n  Injec- 
tion. 

Combbtic  Injectton  .. 

Distrycillin  A.S.  lr\|ec- 
tkxi. 

Bk)  Delta  lrvectk)n  .„ 

MyctlUn-V  Ir^ectkm  .. 


Penicillin  G  Procaine.  Streptomycin  Sulfate. 
Penk^ffiin  G  Procaine,  Streptomycin  Suttate. 
PenicWin  G  Procaine.  Dihydrostrepkxnycin  SuMate. 

Peniciliin  G  Procaine,  Chiorpheniramine  Mateate. 

OeKamettuisorw,  Ohydrostreptomycm  Sulfate. 
Pantoillin  G  Procaine.  Chkxphentramme  l^atoale. 

Oiphemanil  Methyl  Sulfate.  Dihydfostreptomycin 

Suiate. 
PenicHlin  G  Procaine,  Dihydrostreptomycin  Suttate. 
Do. 

Penk:illin  G  Procaine.  Prednisotor>e,  Dihydrostrepto- 

mycin  Sulfate. 
Penk:iltin  G  Procaine.  Dihydrostreptomycin  Suttate. 


Approval  of  these  NADA's  was 
withdrawn,  at  the  request  of  the 
respective  sponsors,  effective  June  1, 
1993.  At  that  time  distribution  from 
sponsor-owned  facilities  must  cease.  All 
manufacturing  of  the  products  was  to 
have  ceased  by  March  1. 1993.  FDA  will 
exercise  its  enforcement  discretion  and 
will  not  take  regulatory  action  based  on 
lack  of  approval  against  finished  dosage 
form  products  that  are  the  subject  of  the 
above-listed  NADA's  if  distributed  from 
sponsor-owned  facilities  on  or  before 
June  1, 1993,  and  used  before  their 
expiration  dates,  or  imported  from  a 
foreign  manufacturing  fecility  and  are 
pending  entry  into  the  United  States  on 
June  1, 1993,  due  to  administrative 
delays  that  are  not  the  responsibility  of 
the  sponsor. 

This  final  rule  removes  those  portions 
of  the  regulations  which  represent 
approval  of  the  applications.  In 
addition,  §  558.460(c)(2)(viii)  provides 
that  penicillin  may  be  used  in 
combination  with  reserpine,  but  that  use 
had  been  withdrawn  February  15. 1980 
(45  FR  10334).  The  cross-reference  for 
that  use  m  §  558.460(c)(2)(viii)  should 
have  been  removed  in  that  document 
andi  therefore,  is  removed  at  this  time. 


List  of  Subjects 
21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Aiiilnnty:  Sacs.  201.  301.  501. 502. 503. 
512,  701.  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  US.C  321.  331.  351.  352, 
353.  360b.  371.  376). 

1510.515    [AmendMf] 

2.  Section  510.515  Animal  feeds 
bearing  or  containing  new  animal  drugs 
subject  to  the  provisions  of  section 
512{n)  of  the  act  is  amended  in  the 
introductory  paragraph  by  removing  the 
phrase  "streptomycin  In  combination 
with  penicillin.";  in  paragraph  (b)(7Mi) 
by  removing  the  last  phrase  ".  or  not 


less  than  90  grams  nor  more  than  180 
grams  of  penicillin  and  streptomycin  in 
a  combination  containing  16.7  percent 
penicillin":  by  removing  paragraph 
{^){7)[i)(c);  and  in  the  table  in  paragraph 
(c)  by  removing  entries  "5.",  "6.",  and 
"7."  in  their  entirety  and  redesignating 
entries  "8."  through  "11."  as  "5." 
through  "8.",  respectively. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512. 701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

1558.4    [Amended] 

4.  Section  558.4  Medicated  feed 
applications  is  amended  in  paragraph 
(dj  in  the  "Category  I"  table  by 
removing  the  entry  for  "Penicillin"and 
the  item  for  "Streptomycin",  appearing 
under  "Penicillin". 

f5S8.1S    [Amanctod] 

5.  Section  558.15  Antibiotic. 
nitTofumn,  and  sulfonamide  drugs  in 
the  feed  of  animals  is  amended  to  read 
as  follows: 

a.  In  the  table  in  paragraph  (g)(1) 
under  the  entry  for  "Pfizer.  Inc."  the 
following  item  is  removed: 


Drug  sponsor 

Type  Aartkde 

Species 

Useleveto 

Indfcatkxis  kx  use 

1   Do 

PenteiWn  and  strepto- 
mycin.. 

Ctuckens,  turkeys,  and 
swine.. 

Sees.  510.515  and 
558.460. 

Sees.  510.515  and  558.460. 

b.  In  the  table  in  paragraph  (g)(1)  the 
following  entry  for  "Merck  Sharp  k 
Dohme  Research  Labs"  is  removed: 
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Drug  sponsor 

Type  A  article 

Spades 

Use  levels 

Indcatfons  for  use 

Mefcfc  Sharp  & 

Procakw  penidMn  and 
•traptomydn  suMate.. 

Sac.  558.460 

Sec.  558.460 

Sec  558460 

Doivne  R«- 
s«arcti  Labs.. 

c.  In  the  table  in  paragraph  (g)(2)  the  entry  for  "Merck  Sharp  &  Dohme  Research  Ubs  and  Pfizer.  Inc."  and  the 
following  items  appearing  under  it  are  removed: 


Drug  sponsor 


Merck  Sharp& 
Dohme  Re- 
search Labs, 
andPfi2er.  Inc. 
Do  


Do  . 
Do  . 
200 
Do  .. 
Do  .. 
Do  .. 
Do  .. 


TypeAanide 


Procaine  penidlUn  and 
streptomycin.. 


Spades 


CNcfcens  and  turkeys. 


..do 
..do 
..do 
..do 
..do 
..do 
..do 


Procaine  per>icillin,  strep- 
tomydn,  and  arsanilic 
add. 


do 

Chkkans 
Turkeys  .. 
Chickens 

Swine  

do 

do 

do  ..... 


Use  levele 


2.4  to  7.5  g/lon  and  12.0 
to  37.5  g/lon.. 


3.75  to  7.5g/ton  and 
18.75  to  37.5  g/toa. 

3.75  to  30  g/ton  and 
18.75  to  150  g/lon... 

15  to  30  g/ton  and  75  to 
ISOgrtoh.. 

2.4  to  25  g/ton  and  15  to 
75  g^on.. 

1.5  to  7.5  g/ton  and  7.5 
to  37.5  g/lon.. 

7.5  to  45  QHon  and  37.5 

to  225  g/ton.. 
5  to  25  g/ton  and  15  to 

TSg/ton.. 
1.5  to  7.5  gAoa  7.5  to 

37.5  gAon,  and  45  to 

90  g/lon.. 


Indtoalions  tor  use 


Sec.  558.460. 

Da 

Do. 

Do. 
Sec.  510.515. 
Sec.  558.460. 

Do. 
Sec.  510.515. 

Do. 


d.  In  the  table  in  paragraph  (g)(2)  the  entry  for  "Pfizer.  Inc."  and  the  following  item  appearing  under  it  are  removed: 


Dnjg  Sponsor 

TypeAartk:le 

Spedes 

Use  levels 

Indtoattons  for  use 

Pfizer,  Inc 

Do  

Pentemin  and  strepto- 
mycin. 

PentalHn  and  strepto- 
mycin. 

Chickens  and  turkeys  .... 
Swine  

2.4  to  25  g/ton  and  15  to 

75j^lon. 
5  to  25  g/lon  and  15  to 

JSglton. 

Sec.  510.515. 

Do. 

1558.55    [Amended] 

6.  Section  558.55  Amprolium  is 
amended  in  the  table  in  paragraph 
(d)(2),  under  entry  (i).  appearing  under 
the  heading  "Combination  in  grams  per 
ton",  by  removing  the  item  for 
"Penicillin  plus  streptomycin  90  to  180 
(of  combination)"  in  its  entirety;  in 
entry  (ii),  appearing  under  the  heading 
"Combination  in  grams  per  ton",  by 
removing  the  item  for  "Penicillin  plus 
streptomycin  90  to  180  (of 
combination)"  in  its  entirety;  and  in 
entry  (iv),  appearing  under  the  heading 
"Combination  of  grams  per  ton",  by 
removing  the  item  for  "Penicillin  plus 
streptomycin  90  to  180  (of 
combination)"  in  its  entirety. 

§558.58    [AnMrntod] 

7.  Section  558.58  Ampmlium  and 
ethopabate  is  amended  in  the  table  in 
paragraph  (d)(1),  in  entry  (iv),  appearing 
under  the  heading  "Combination  of 
grams  per  ton",  by  removing  the  item 
for  "Penicilhn  plus  streptomycin  90  to 
180  (of  combination)"  in  its  entirety. 


S558.274    [Amended] 

8.  Section  558.274  Hygmmycin  B  is 
amended  in  the  table  in  paragraph 
(c)(1),  in  entry  (i),  appearing  under  the 
heading  "Combination  of  grams  per 
ton",  by  removing  the  item  for 
"Penicillin  plus  streptomycin  (90  to  180 
of  combination)"  in  its  entirety. 

S  558.460    [Amended] 

9.  Section  558.460  Penicillin  is 
amended  in  the  table  in  paragraph  (c)(1) 
by  removing  entries  (i),  (ii).  (vi),  (vii), 
(ix),  (x),  and  (xi)  and  by  redesignating 
entries  (iii),  (iv).  (v),  (viii),  and  (xii)  as 
entries  (i)  through  (v),  respectively;  by 
removing  paragraphs  {c)(2)(vii)  and 
(c)(2)(viii)  and  redesignating  paragraphs 
(c)(2)(ix)  and  (c)(2)(x)  as  paragraphs 
(c)(2)(vil)  and  (c)(2)(viii),  respectively. 

Dated:  May  18, 1993. 

Richard  H.  Teske. 

Acting  Director,  Center  for  Veterinary 
Medicine. 

IFR  Doc  93-12395  Filed  5-25-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  5F3250/R1199;  FRL-4586-8] 

RIN  No.  2070-AB78 

Pesticide  Tolerances  for  Imazalil 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  existing 
tolerances  and  establishes  new 
tolerances  for  residues  of  the  fungicide 
imazalil  and  its  metabolite  in  or  on 
various  raw  agricultural  commodities. 
The  regulation  was  requested  by  Janssen 
Pharmaceutica  and  establishes  the 
maximum  permissible  level  for  residues 
of  the  fungicide  in  or  on  the  raw 
agricuhural  commodities. 
EFFECTIVE  DATE:  Effective  on  May  17, 
1993. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  5F3250/R1199],  may  be 
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submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW.,  Washington.  DC 
20460.  In  person,  bring  comments  to: 
Rm.  1128.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM  22).  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  229.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  April  30, 1986  (51 
FR  16106),  which  announced  that 
Janssen  Pharmaceutica  had  submitted 
pesticide  petition  (PP)  5F3250  to  EPA 
proposing  to  amend  40  CFR  part  180  by 
establishing  tolerances  under  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a,  for 
residues  of  the  herbicide  imazalil,  l-[2- 
(2.4-dichlorophenyl)-2-(2- 
propenyloxy)ethylJ-lW-lmidazole,  and 
its  metabolite  l-(2,4-dichlorophenyl)-2- 
(iH-imidazole-l-yl)-l-ethanol  in  or  on 
the  raw  agricultural  commodities  barley 
forage  and  wheat  forage  at  2.0  parts  per 
million  (ppm). 

The  petitioner  subsequently  amended 
the  petition  by  submitting  a  revised 
Section  F  proposing  the  establishment 
of  tolerances  for  residues  of  imazalil  and 
its  metabolite  on  wheat  and  barley 
forage  and  hay  at  0.5  ppm  and 
proposing  the  amendment  of  the 
existing  tolerances  for  straw  of  wheat 
and  barley  from  2.0  ppm  to  0.5  ppm. 
The  Tolerance  Support,  Chemistry 
Branch  has  recommended  in  favor  of 
amending  the  tolerances  on  straw  of 
wheat  and  barley  and  establishing  the 
tolerances  for  forage  of  wheat  and 
barley.  Residues  of  imazalil  in  wheat 
and  barley  hay  will  be  covered  by  the 
straw  tolerances,  and  thus  tolerances 
will  not  be  established  for  hay  of  wheat 
and  barley.  This  notice  establishes 
tolerances  for  residues  of  imazalil  and 
its  metabolite  at  0.5  ppm  in  straw 
(decreasing  the  estabUshed  tolerance  of 
2.0  ppm),  and  0.5  ppm  in  forage 
(establishing  a  new  tolerance). 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  these 
tolerances  are  listed  below: 

1.  A  2-year  feeding/carcinogenic 
study  in  rats  fed  dosages  of  2,  5, 10,  and 
40  milligrams/kilogram  of  body  weight/ 
day  (mg/kg/day)  with  no  carcinogenic 
effects  observed  under  the  conditions  of 


the  study  at  dose  levels  up  to  and 
including  40  mg/kg/day  and  a  systemic 
no-observed-effect  level  (NOEL)  of  10 
mg/kg/day. 

2.  A  2-year  mouse  feeding/ 
carcinogenic  study  with  mice  fed 
dosages  of  2,  5, 10,  and  40  mg/kg/day 
with  no  carcinogenic  effecto  observed 
imder  the  conditions  of  the  study  at 
dose  levels  up  to  and  including  40  mg/ 
kg/day  (HDT)  and  a  systemic  NOEL  of 
10  mg/kg/day. 

3.  A  2-year  feeding  study  in  dogs  fed 
dosage  levels  of  1.25  mg/kg/day,  and  5.0 
mg/kg/day  with  a  NOEL  of  1.25  mg/kg, 
and  an  LEL  of  5  mg/kg  (decreased  body 

.  weight). 

4.  A  developmental  toxicity  study  in 
rats  fed  dosage  levels  of  40,  80,  and  120 
mg/kg/day,  with  no  developmental 
effects  at  40  mg/kg/day,  and  maternal 
toxicity  NOEL  of  less  than  40  mg/kg/ 
day,  and  a  developmental  toxicity  NOEL 
equal  to  40  mg/kg.  An  acceptable 
developmental  toxicity  study  in  rabbits 
fed  dosage  levels  of  1.25,  2.5,  and  5.0 
mg/kg/day,  with  no  developmental 
toxicity  reported  in  fetuses  at  the  dose 
levels  tested. 

5.  A  three-generation  reproduction 
study  in  rats  fed  dosage  levels  of  2.5. 10. 
and  40  mg/kg/day  with  a  NOEL  for 
reproductive  effects  of  40  mg/kg/day. 

6.  A  mutagenicity  study  with 
Salmonella  typhimurium  (negative),  an 
in  vitro  cytogenetics  study  on  human 
lymphocytes  (unacceptable),  and  a 
micronucleus  test  in  mice  (negative). 

An  acceptable  Reference  Dose  (Rff)) 
was  calculated  to  be  0.0125  mg/kg/day 
based  on  the  2-year  dog  feeding  study 
(NOEL  of  1.25  mg/kg/day)  and  a 
hundred-fold  uncertainty  factor.  There 
are  published  tolerances  for  this 
chemical  on  bananas,  barley  grain  and 
straw,  citrus  fruit,  citrus  oil,  citrus  pulp, 
cottonseed,  wheat  grain  and  straw, 
meat,  and  milk.  Established  tolerances 
utilize  16.32  percent  of  the  RiD.  Since 
the  established  tolerances  for  meat  and 
milk  will  cover  secondary  residues  from 
the  tolerances  established  with  this 
document,  this  action  does  not  change 
percentage  of  the  RfD  utilized. 

The  pesticide  is  useful  for  the 
purposes  of  this  tolerance  rule.  The 
nature  of  the  residue  is  adequately 
understood,  and  adequate  analytical 
methods  (gas-liquid  chromatography 
with  a  nitrogen-sensitive  detector)  are 
available  for  enforcement  purposes.  The 
method  is  not  yet  published  in  the 
Pesticide  Analytical  Manual,  Vol.  II 
(PAM-n).  but  can  be  obtained  in  the 
interim  period  as  follows:  By  Mail: 
Calvin  Furlow,  Public  Information 
Branch,  Field  Operations  Division 
(H7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 


M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
CM  #2,  Rm.  1126. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-305- 
5937. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  Established  tolerances  under 
40  CFR  180.413(b)  will  cover  any 
secondary  residues  that  occur  in  meat, 
milk,  poultry,  or  eggs  from  this  use. 
Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  the  tolerances  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  this  document  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  40  CFR  178.20.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  40 
CFR  178.25.  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  anyevidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identiHed  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
the  regulations  establishing  new 
tolerances  or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 
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List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  17, 1993. 

Doogha  D.  Cunpt. 

Director.  Office  of  Pesticide  Prognmt. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENOEO) 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Antliority:  21  U.S.Q  346a  and  371. 

2.  In  §  180.413.  paragraph  (a)  is 
amended  by  revising  the  table  therein, 
to  read  as  follows: 

1180^13    ImazaUl:  tolerance*  for  reaiduee. 
(a)*    •    • 


Convnodtty 


Parts  per 

miliion 


Bananas  (WN3<e) . 
Bananes  (Puip) ...., 

Barley,  forage 

Ba/tey,  grain  ._. 

Barley,  straw 

Citrus  Irutt  (Postharvest) 

Cottons««d  

Wheat,  kxage  .  .      , 

Wheat,  grain 

Wheat,  straw 


3.00 
0.20 

0.5 
0.05 

0.5 
10.0 
0.05 

0.5 
0.05 

0.5 


rFR  Doc.  93-12479  Filed  5-25-93;  8:45  am] 

BlUMOCOOei 


40  CFR  Parts  180, 185,  and  186 

[PP  «F33«a  and  PAP  6H5493/R1195;  FW.- 
4581-2] 

RIN2070-AB78 

PesUcId*  Tolerancaa  for  Matalaxyl 

AGENCY:  Environmental  Protection 
Agency  fEPA). 
ACTION:  Final  rule. 


SUMMART:  This  document  establishea 
tolerances  for  combined  residues  of  the 
fungicide  metalaxyl  and  its  metabolites 
in  or  on  grapes  at  2.0  parts  per  million 
(ppm),  wet  and  dry  grape  pomace  at 
10.0  ppm,  raisins  at  6.0  ppm,  and  raisin 
waste  at  10.0  ppm.  This  regulation  to 
establish  the  maximum  permissible 
levels  for  residues  of  metalaxyl  In  or  on 
the  commodities  was  requested  in 
petitions  submitted  by  the  Ciba-Geigy 
Corp. 

EHlcnvc  DATE:  Effective  on  May  28, 
1993. 


ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  |PP  6F3362  and  FAP  6H5493/ 
R1195],  may  be  submitted  to  the 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  370aM.  401  M 
St.,  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  T.  Lewis.  Product  Manager  (PM) 
21,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
227,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-305-7382. 
SUPPLEIKNTARY  INFORMATION:  In  the 
Federal  Register  of  March  10, 1993  (58 
PR  13241),  EPA  issued  a  proposed  rule 
that  announced  that  the  Ciba  Geigy 
Corp.,  P.O.  Box  18300.  Greensboro.  NC 
27419,  had  submitted  a  pesticide 
petiUon.  PP  6F3362.  and  a  food/feed 
additive  petition,  FAP  6H5493,  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  propose  the  establisment  of 
tolerances  for  the  fungicide  metalaxyl 
[Af-(2.B-dimethylphenyl)-A^ 
(methoxyacetyl)-alanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethyl  aniline  moiety,  and  N-(2- 
hydroxymethyl-6-methyl)-N- 
(methoxyacetyl)  alanine  methyl  ester  in 
or  on  grapes  at  2.0  ppm,  wet  and  dry 
grape  pomace  at  10.0  ppm,  raisins  at  6.0 
ppm,  and  raisin  waste  at  10.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  The  data  submitted  with  the 
petition  and  other  relevant  material 
have  been  evaluated  and  were  discussed 
in  the  proposed  rule  (57  FR  62542,  Dec. 
31, 1992).  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  of  this  document  In 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  Is  requested,  the  objections 
must  Include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
Issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
fblloMdng:  there  is  a  genuine  and 


substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  In  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subiects  in  40  CFR  Parts  180. 
185,  and  180 

Administrative  practice  and 
procedures.  Agricultural  commodities. 
Food  additives.  Feed  additives. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  18, 1993. 
DouglM  D.  Cainpt, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follovtrs: 

PART  18(>-{AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

A«»hority:  21  U.S.C  346a  and  371. 

b.  Section  180.408(a)  table  is  amended 
by  adding  and  alphabetically  inserting  a 
new  entry  for  grapes,  to  read  as  follows: 


S18a408 
raaiduea. 

(a)«     ' 


Metalaxyl;  toiarancas  for 


CommodKy 


Parts  per 
miilion 


Grapes  .„ 


2.0 


Federal  Register  /  Vol.  58,  No.  100  /  Wednesday.  May  26,  1993  /  Rules  and  Regiilations      30123 


PARTI  85— [AMENDED] 

2,  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

b.  Section  180.4000(a)  table  is 
amended  by  adding  and  alphabetically 
inserting  a  new  entry  for  raisins,  to  read 
as  follows: 

§185.4000    Metalncyt 
(a)-    •    • 


ACTION:  Final  rule. 


Food 


Parts  per 
million 


Raisirts  ... 


6.0 


PART  186-{  AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  348. 

b.  Section  186.4000(a)  table  is 
amended  by  adding  and  alphabetically 
inserting  new  entries  for  the  feed 
commodities  grape  pomace  (dry  and 
wet]  and  raisin  waste,  to  read  as  follows: 

S  186.4000    MatalaxyL 
(a)*     •     • 


Food 


Parts  per 
million 


11 

Grape  ponwico  (dry) 10.0 

Qrape  pomace  (wet)  . 10.0 

!!••••• 

Raisin  waste „ 10.0 

•  •  •  • 

(FR  Doc  93-12483  Filed  5-25-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  110 
RIN0905-AC83 

Vaccine  Information  Materials 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service.  HHS. 


SUMMARY:  This  document  amends  the 
name  and  telephone  number  of  the  U.S. 
Claims  Court  contained  in  the  Appendix 
to  the  regulations  governing  Vaccine 
Information  Materials. 

EFFECTIVE  DATE:  May  26, 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Dr.  Steve  Wassilak.  Division  of 
Immunization,  National  Center  for 
Prevention  Services.  Centers  for  Disease 
Control  and  Prevention.  Mail  Stop  E-05. 
Atlanta.  GA  30333,  telephone  (404) 
639-1864. 

SUPPt-EMENTARY  INFORMATION:  On 
October  15. 1991  (56  FR  51798),  a  final 
rule  was  published  pertaining  to  the 
requirement  that  vaccine  information 
materials  be  provided  to  the  legal 
representative  of  any  child  who  receives 
certain  vaccinations.  In  addition  to 
information  on  the  beneHts  and  risks  of 
vaccines,  the  materials  contain 
information  on  how  to  obtain 
compensation  for  persons  injured  by 
vaccines.  The  name,  address,  and  phone 
number  of  the  U.S.  Qaims  Court  is 
provided.  However,  the  Court's  name 
and  phone  number  have  since  been 
changed.  Thus,  the  rule  needs  to  be 
amended  to  reflect  the  change. 

List  of  Subjects  in  42  CFR  Part  110 

Child  health.  Compensation. 
Immimization.  Vaccines,  Vaccine 
compensation. 

Accordingly.  42  CFR  part  110.  subpart 
A,  is  amended  as  set  forth  below. 

PART  1 1 0— INFORMATION  AND 
EDUCATION 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  Title  XXI.  sec.  2126  of  the 
Public  Health  Service  Act,  as  added 
November  14, 1986.  Pub.  L  99-660,  Utle  ID, 
sec.  311(a],  100  Stat  3775.  and  amended 
December  22, 1987,  Pub.  L  100-203.  title  IV. 
sec  4302, 101  Stat.  1330-221  and  amended 
December  19. 1989,  Pub.  L  101-239,  title  VI. 
sec.  6601(p).  103  Stat.  2292  (42  U.S.C  300aa- 
26). 

Appendix  A  to  Subpart  A— Vaccine 
Informalion  Materials 

2.  In  Appendix  A  to  subpart  A  of  part 
110.  wherever  it  appears,  the  name, 
address,  and  telephone  number  of  the 
U.S.  Claims  Court  is  revised  to  read  as 
follows:  The  U.S.  Court  of  Federal 
Claims.  717  Madison  Place.  NW.. 
Washington.  DC  20005,  (202)  219-9657. 


Dated:  May  18. 1993. 

NeU  J.  StiUmui. 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 

IFR  Doc  93-12260  Filed  5-25-93;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CfRPart65 

Cttanges  In  Rood  Elevation 
Determlnationa 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FKMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  insp>ection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration.  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2766. 
SUPPl£MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
gives  notice  of  the  final  determinations 
of  modified  base  flood  elevations  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication,  llie  Administrator  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C 
4001  et  seq..  and  with  44  CFR  part  65. 
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For  rating  purposes,  the  currently 
effisctive  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
reqxiirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 


made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  reqiilrements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Pro^tun.  No 
regulatory  flexibility  analysis  nas  been 
prepared. 

Regulatory  Impact  Analyna 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  Felmiary  17. 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  1277a,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subject  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  4  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65-(AMEN0ED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

165.4    [Amended) 

2.  The  tables  published  under  the 
authority  of  $  65.4  are  amended  as 
follows: 


State 

County 

Location 

Date  and 
name  o<  news- 
paper where 
noVcewas 
published 

Chief  executive  offi- 
cer of  community 

Effective  date  of 
modificaVon 

Community 
No. 

Aiabwna  

CaMonUe  . 
Caltomia  _.......„>. 

CtMo^^tt 

Tuacatooea  (FEMA 
Docket  Na  7062). 

Sacnmento .......... 

Placer _   . 

San  Diego 

CityotNo(1hport_ 

CItyof  Foisom 
(Docket  Na 
7059). 

Qtyof  Rockin 
(Docket  No. 
7060). 

City  of  San  Diego, 
(Docket  Na 
7060). 

June  19. 1992: 
June  26, 
1992:  The 
Tuecakx>sa 

Mamm 

December  23, 
1992:  De- 
cember 30, 
19Sg;The 
Fotaom 
Teiegraptv 

January  19. 
1993:  Janu- 
•iy26, 
1993:  The 
Placer  Her- 
M. 

January  22, 
1993;  Janu- 

•«y29. 

1993:  San 
Diego  Daily 
TranscilpL 

The  Honorable 
Wayne  Roee, 
Mayor  of  the  CKy 
of  Northport.  2705 
Elevemh  Avenue, 
P.O.  Box  Drawer 
Na  309.  Northport 
Aiabona  35476. 

The  Honorable  Bud 
Hannaford.  Mayor, 
City  of  Folsont,  50 
Natoma  Street 
Fblsom,  California 
95630. 

The  Honorable  Peter 
HHt  Mayor,  Oty  of 
RockUn.  P.O.  Box 
1138.Rocklin.Cali- 
tomia  95677. 

TTte  Honorable 
Susan  GoUing, 
Mayor.  City  of  San 
Diego.  202  C 
Street  11th  Floor. 
San  Diego,  Califor- 
nia 98101. 

May  28. 1992 

December  9, 1992  . 
January  12, 1993  ... 
January  12, 1993  „ 

010202D 

060263 
060242 
0602% 
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Date  and 

Stale 

County 

Location 

name  of  news- 
paper where 
notice  was 
put>lished 

Chief  executive  offi- 
cer of  oommunity 

Effecttve  date  of 
modifkaiton 

Na 

California  

San  Joaqtin 

Unincorporated 
areas  (Docket 

January  21. 
1993;  Janu- 

The Honorabla  Ed- 

December  28. 1992 

060299 

ward  Simas,  Chair- 

No. 7059). 

ary  28. 
1993;  The 
Stoddon 
Record. 

man,  San  Joaquin 
County  Board  of 
Supervisors,  222 
East  Weber  Ave- 
nue, Room  701, 

- 

Stockton.  Caiifomia 
95202. 

Florida 

Sarasota  (FEMA 
Docket  No.  7056). 

City  of  Sarasota  

November  17. 
1992;  No- 
vember 24, 
199?;  Sara- 
sota IHerakf- 
Trfbuna. 

The  Honorable  Jack 
Gumey,  Mayor  of 
the  City  of  Sara- 
sola,  P.O.  Box 
1058.  Sarasota, 
FtorUa  34230. 

August  25.  1992 

1251 50Re 

Hnois ._.» 

Kane  and  OuPage 
(FEMA  Docket 
Na7060). 

City  of  Batavia 

DecenU>er31. 
1992;  Janu- 
ary 7,  1993; 
KaneComv 
ty  Chronicle. 

The  Honorable  Jeff- 
ery  D.  Schteike. 
Mayor  of  tfw  City 
of  Batavia,  Kane 
and  DuPage  Courv 
tias.  101  North  Is- 
land Avenue,  Bata- 
via. Illinois  60510. 

Decen«>er22.  1992 

170321A 

Michigan 

Berrien  (FEMA 

Township  of  Royal- 

October  21. 

Mr  Harley  Marschke. 

September  30, 

260043B 

Docket  No  7060). 

ton. 

1992;  Octo- 
ber 28. 
1992;  The 
Journal  Era. 

Supennsor  tor  the 
Township  of  Royal- 
Ion,  Berrien  Coun- 
ty, 980  Miners 
Road,  St.  Joseph. 
Michigan  49085. 

1992. 

Montana 

Missoula 

Unincorporated 
areas  (Docket 
No.  7059). 

December  31. 
1992;  Janu- 
ary 7.  1992; 
MissouNan. 

The  Honorable  Bar- 
bara Evarra,  Chair- 
person. Missoula 
County  Board  of 
Commissioners, 
250  West  Broad- 
way, Missoula, 
Montana  59802. 

December  15,  1992 

300048 

New  Jersey 

Union  (FEMA  Dock- 
et No.  7060). 

Borough  of 
Garwood. 

Decemtoar  24 

The  Honorabia  Fred 

3404  fi4B 

1992;  De- 

Strahtendort. 

cember  31. 

Mayor  of  the  Bor- 

1992; 

ough  of  Ganvood, 

Cranford 

U™on  County,  Mu- 

Chronide. 

nicipal  BuikJing, 
403  South  Avenue, 
Ganivood,  New  Jer- 
sey 07027. 

Virginia 

CampbeN 

Town  of  AltaVista 
.    (Docket  No. 
7060). 

Februarys, 
1993;  Feb- 
ruary 10. 
1993;  The 
AltaVista 

The  Horwable  J.  R. 
Rurgese,  Mayor, 
Town  of  AltaVista. 
510  Seventh 
Street,  Drawer  420, 

December  9,  1992  . 

510029 

- 

Journal. 

AltaVista,  Virginia 
24517. 

Wisconsin 

Waukesha  (FEMA 
Docket  No.  7059). 

CityofBrookSeW... 

December  17. 
1992;  De- 

The Honorattle  Kath- 
ryn  C.  Bloomberg, 

December  9,  1992  . 

5504788 

cember  24, 
1992;  Bronk- 
ftoUNews. 

Mayor  of  the  City 
of  Brookfield.  2000 
North  Calhoun 
Drive,  BrookfieW, 
Wisconsin  53005. 

' 

• 

- 
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(Catalog  of  Federal  Domestic  Assistance 
No.  83.100.  "Flood  Insurance.") 

Dated:  May  20. 1993. 
Frauds  V.  ReiUy, 

Deputy  Administrator,  Federal  Insurance 
Administration. 

(FR  Doc.  93-12452  Filed  5-25-93;  8:45  am] 

MUJNQ  COOC  tnt-U-M 


44  CFR  Part  67 

[Doclwt  No.  FEMA-7050] 

Amendment  of  Final  Flood  Elevation 
Determination 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Emergency 
Management  (FEMA  or  Agency)  amends 
the  final  flood  elevation  determination 
published  on  February  16. 1993,  and 
removes  the  final  flood  elevation 
determination  published  for  the  City  of 
New  Berlin.  Waukesha  County, 
Wisconsin.  A  new  final  flood  elevation 
determination  for  that  community  will 
be  made  at  a  later  date. 
EFFECTIVE  DATE:  May  26.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  500  C  Street  SW., 
Washington  DC  20472,  (202)  646-2766. 
SUPPLEMENTARY  INFORMATION:  FEMA 
published  a  notice  of  final  flood 
elevation  determination  for  the  City  of 
New  Berlin,  Wisconsin,  on  February  16, 
1993,  at  58  FR  8551.  An  engineering 
review  of  that  determination  concluded 
that  the  final  flood  elevation 
determination  should  be,  and  is  hereby, 
rescinded  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  Following  an 
engineering  analysis  and  review,  a  new 
final  flood  elevation  determination  will 
be  made  for  the  City  of  New  Berlin,  and 
will  be  published  in  the  Federal 
Register. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.  p.  376. 


S67.1    [AmwtdMq 

2.  The  table  published  under  the 
authority  of  §  67.11,  as  amended  at  58 
FR  8549,  is  amended  under  Wisconsin 
by  removing  the  entry  for  "New  Berlin 
(City),  Waukesha  County." 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  May  20. 1993. 
Francis  V.  Reilly, 

Deputy  Administrator.  Federal  Insurance 

Administration. 

(FR  Doc.  93-12450  Filed  5-25-93;  8:45  am] 

MLUNO  coo€  9T^^-o^-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  87 

[PR  Docket  No.  92-125;  FCC  93-216] 

Authorize  the  Use  of  the  Frequency 
406  MHz  for  Emergency  Locator 
Transmitters  (ELTs) 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  to  authorize  the  use 
of  406.025  MHz  for  Emergency  Locator 
Transmitters  (ELTs).  This  action  is  in 
response  to  a  request  from  the  National 
Oceanic  and  Atmospheric 
Administration  of  the  United  States 
Department  of  Commerce  (NOAA).  The 
use  of  406.025  MHz  for  ELTs  will 
permit  the  use  of  digital  technology,  aid 
search  and  rescue  personnel  and  give  a 
more  accurate  location  of  the  beacon. 
DATES:  The  final  rule  effective  June  25. 
1993.  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  25, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Shaffer.  (202)  632-7197.  Private 
Radio  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  FCC  92-216.  adopted  May  3. 
1993,  and  released  May  13, 1993.  The 
full  text  of  this  Report  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  230. 1919 
M  Street  NW..  Washington.  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  2100  M  Street,  suite  140. 
Washington.  DC  20037,  telephone  (202) 
857-3800. 


Summary  of  Order 

1.  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
requested  that  the  Commission  amend 
its  Aviation  Services  Rules  (Part  87)  to 
authorize  the  use  of  the  frequency 
406.025  MHz  for  emergency  locator 
transmitters  (ELTs)  on  aircraft.  ELTs  are 
small  battery  powered  transmitters 
carried  on  aircraft  that  are  used  to 
transmit  a  distress  signal.  Currently, 
only  on  the  frequencies  121.500  or 

243.000  MHz  are  authorized  for  aircraft 
operations.  These  distress  signals  are 
detected  by  overflying  aircraft  or  nearby 
land  stations  if  they  are  monitoring  the 
distress  frequency,  or  by  low  orbiting 
satellites  that  are  part  of  an  international 
satellite  system,  COSPAS/SARSAT. 
ELTs  and  other  beacons  operating  on 
these  frequencies  use  analog  signals  that 
have  "blind  spots"  where  activated 
beacons  cannot  be  detected  by  satellites. 

2.  The  1983  Mobile  World 
Administrative  Radio  Conference  for  the 
Mobile  Services  allocated  the  406.0- 

406.1  MHz  band  for  the  exclusive  use  of 
low-power,  earth-to-space  emergency 
position  indicating  radiobeacons. 
Because  the  406  MHz  signal  is  digital. 

it  is  able  to  be  stored  and  retransmitted 
once  the  satellite  is  over  a  ground 
station.  This  gives  the  system  world- 
wide coverage  with  no  blind  spots.  The 
use  of  406.025  MHz  for  ELTs  will 
permit  the  use  of  digital  technology,  aid 
search  and  rescue  personnel  and  give  a 
more  accurate  location  of  the  beacon. 

3.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3520,  and  found  to  contain 
no  new  or  modified  form,  information 
collection  and/or  record  retention 
requirements,  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

4.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
Sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r), 
Part  87  of  the  Commission's  Rules  is 
amended. 

5.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  87 

Communications  equipment, 
Incorporation  by  reference. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Final  Rule 

Part  87  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  87— AVIATION  SERVICES 

1.  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

AuUiority:  46  Stat.  1066, 1082,  as 
amended;  47  U.S.Q  154.  303,  unless 
otherwise  noted.  Interpret  ot  apply  46  Stat. 
1064-1068. 1081-1105.  as  amended;  47 
U.S.Q  151-156.  301-609. 

2.  In  §  87.133(a)  the  stability  table  is 
amended  by  adding  a  new  entry  at  the 
end  of  paragraph  (6)  to  read  as  follows: 

$87,133    Frequency  ttabiiity. 
(a)*  •  • 


Frequency  band  (lower 
hrrtit  exclusive,  upper 
limit  inclusive),  and  cat- 
egories of  stations 


Toier- 
ance' 


Tolef- 
ance* 


(6)  Band-137  to  470 
MHz: 

Emergency  locator 
transmitters  on  406 
MHz 


N/A 


'This  lolerarK^  is  the  maximum  permitted 
until  January  1,  1990  tor  transmittars  installed 
before  January  2,  1985,  and  used  at  the  same 
installation.  Tolerance  is  indicaled  in  parts  in 
10*  unless  shown  as  Hertz  (Hz). 


'This  tolerance  ts  the  maximum  pemiftted 
after  January  1,  1985  tor  new  wvj 
replacemeru  transmitters  and  to  aH 
transmitters  after  January  1,  1990  Tolerance 
is  Indicated  In  parts  In  10"  unless  snown  in 
Hertz  (Hz). 


3.  In  Section  87.137(a)  the  emission 
table  is  amended  by  adding  a  new  entry 
between  "FfflD"  and  "GlD»«"  to  read  as 
follows: 

$87,137    Typee  o(  amlasion. 

(a)  •  •  • 


Class  of  emission 


Emisalon 
designator 


Authorized  bandwidth  (kilo- 
hertz) 

Betow        Al)ove       Ji^ 
50MHz      50MHz     tgitatoJ 


(!1D  


16K0G1D 


20kHz 


4.  In  Section  87.139  paragraph  (h) 
introductory  text  is  revised  to  read  as 
follows: 

$67,139    Emission  limitations. 

(h)  For  ELTs  operating  on  121.500 
MHz.  243.000  MHz  and  406.025  MHz 
the  mean  power  of  any  emission  must 
be  attenuated  below  the  mean  power  of 
die  transmitter  (pY)  as  follows: 

I  5.  Section  87.145  is  amended  by 
adding  a  new  paragraph  (d)(4)  to  read  as 
fallows: 

$  87.1 45    AcceptabtUty  of  transmitters  (or 
licensing. 

!  (d)  •  •  • 

(4)  ELTs -notified  in  accordance  with 
$  87.147(e). 

4         •         •         •         • 

6.  Section  87.147  is  amended  by 
ravising  the  section  heading,  revising 
the  first  sentence  of  paragraph  (a), 
revising  the  first  sentence  of  paragraph 
(b).  revising  paragraph  (d)  introductory 
text,  and  adding  a  new  paragraph  (e)  to 
read  as  follows: 

$87,147    Authorization  of  equipment 

(a)  Type  acceptance  or  notification 
may  be  requested  by  following  the  type 
acceptance  or  notification  procedures  in 
part  2  of  this  cliapter.  •  •  • 

(b)  ELTs  that  operate  on  the 
frequencies  121.500  MHz  and  243.000 


MHz  that  are  manufactured  after 
October  1. 1988,  must  meet  the  power 
output  characteristics  contained  in 
§  87.141(i)  when  tested  in  accordance 
with  the  Signal  Enhancement  Test 
contained  in  subpart  N.  part  2  of  this 
chapter.  •  •  • 

(d)  An  applicant  for  type  acceptance 
of  equipment  intended  for  transmission 
in  any  of  the  frequency  bands  listed  in 
paragraph  (d)(3)  of  this  section,  must 
notify  the  FAA  of  the  filing  of  a  type 
acceptance  application.  The  letter  of 
notification  must  be  mailed  to:  FAA, 
Spectrum  Engineering  Division,  800 
Independence  Avenue  SW., 
Washington,  DC  20591  no  later  than  the 
date  of  filing  of  the  application  with  the 
Commission. 


(e)  Application  for  notification  of 
ELTs  capable  of  operating  on  the 
frequency  406.025  MHz  must  include 
sufficient  documentation  to  show  that 
the  ELT  meets  the  requirements  of 
§  87.199(a).  A  letter  notifying  the  FAA 
of  the  filing  of  an  application  for  a  grant 
of  notification  must  be  mailed  to:  FAA. 
Spectrum  Engineering  Division,  800 
Independence  Avenue  SW., 
Washington,  DC  20591  no  later  than  the 
date  of  filing  of  the  application  with  the 
Commission. 

7.  In  Section  87.173  the  frequency 
table  in  paragraph  (b)  is  amended  by 


adding  a  new  entry  in  numerical  order 
to  read  as  follows: 

$87,173    Frequencies.    - 


(b)  •  •  • 


Fre- 

freouency      Sujpart        gtation       "«"!*'«• 
band 


• 

• 

•                             • 

• 

406.25 

F.  G.  H. 

MA,FAU, 

Emer- 

MHz. 

1.  J.  K. 

FAE. 

gency 

M,0. 

FAT. 

and 

FAS. 

dis- 

FAG. 

tress. 

FAM, 

FAP. 

• 

• 

*                             • 

* 

8.  In  §  87.187  existing  paragraphs  (m) 
through  (bb)  are  redesignated  (n) 
through  (cc)  and  a  new  paragraph  (m)  is 
added  to  read  as  follows: 

$87,187    Frequende*. 


(m)  The  frequency  406.025  MHz  is  an 
emergency  and  distress  frequency 
available  for  use  by  emergency  locator 
transmitters.  Use  of  this  frequency  must 
be  limited  to  transmission  of  distress 
and  safety  communications. 
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9.  In  §  87.195  paragraph  (a)  is 
amended  by  adding  a  last  new  sentence 
to  read  as  follows: 

f87.195    Fr«c|<J«nclM. 

(a)  •  •  •  ELTs  that  transmit  on  the 
frequency  406.025  MHz  use  GlD 
emission. 


10.  A  new  §  87.199  is  added  to 
Subpart  F  to  read  as  follows: 

187.199    Spacial  r«qulr«fn«nts  for  406.025 
MHz  ELTt. 

(a)  Except  for  the  spurious  emission 
limits  specified  in  §  87.139(h),  406.025 
MHz  ELTs  must  meet  all  the  technical 
and  performance  standards  contained  in 
the  Radio  Technical  Commission  for 
Aeronautics  document  titled  "Minimum 
Operational  Performance  Standards  406 
MHz  Emergency  Locator  Transmitters 
(ELT)"  Document  No  RTCA/DO-204 
dated  September  29. 1989.  This  RTCA 
document  is  incorporated  by  reference 
in  accordance  with  5  U.S.C.  552(a).  and 
1  CFR  part  51.  Copies  of  the  document 
are  available  and  may  be  obtained  from 
the  Radio  Technical  Commission  of 
Aeronautics,  One  McPherson  Square. 
1425  K  Street  NW.,  Washington.  DC. 
20005.  The  document  is  available  for 
inspection  at  Commission  headquarters 
at  1919  M  Street  NW..  Washington.  DC 
20554.  Copies  may  also  be  inspected  at 
the  Office  of  the  Federal  Register.  800 
North  Capital  Street  NW..  suite  700. 
Washington.  DC. 

(b)  The  406.025  MHz  ELT  must 
contain  as  an  integral  part  a  homing 
beacon  operating  only  on  121.500  MHz 
that  meets  all  the  requirements 
described  in  the  RTCA  Recommended 
Standards  document  described  in 
paragraph  (a)  of  this  section.  The 
121.500  MHz  homing  beacon  must  have 
a  continuous  duty  cycle  that  may  be 
interrupted  during  the  transmission  of 
the  406.025  MHz  signal  only. 

(c)  Prior  to  submitting  a  notification 
application  of  a  406.025  MHz  ELT.  the 
ELT  must  be  certified  by  a  test  facility 
recognized  by  one  of  the  COSPAS/ 
SARSAT  Partners  that  the  equipment 
satisfies  the  design  characteristics 
associated  with  the  COSPAS/SARSAT 
document  COSPAS/SARSAT  406  MHz 
Distress  Beacon  Type  Approval 
Standard  (C/S  T.007).  Additionally,  an 
independent  test  facility  must  certify 
that  the  ELT  complies  with  the 
electrical  and  environmental  standards 
associated  with  the  RTCA 
Recommended  Standards. 

(d)  The  procedures  for  obtaining  a 
grant  of  notification  bom  the 
Commission  are  contained  in  subpart  J 
of  part  2  of  this  chapter. 


(e)  An  identification  code,  issued  by 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA),  the  United 
States  Program  Manager  for  the  406.025 
MHz  COSPAS/SARSAT  satellite  system, 
must  be  programmed  in  each  ELT  unit 
to  establish  a  luiique  identification  for 
each  ELT  station.  With  each  marketable 
ELT  unit  the  manufacturer  or  grantee 
must  include  a  postage  pre-paid 
registration  card  addressed  to:  NOAA/ 
SARSAT  Operations  Division.  E/SP3. 
Federal  Building  4,  Washington.  DC 
20233.  The  registration  card  must 
include  the  ELT  identification  code  and 
must  request  the  owner's  name,  address, 
telephone  number  and  type  of  aircraft. 

(f)  In  addition  to  the  identification 
plate  or  label  requirements  contained  in 
§§2.925.  2.926  and  2.979  of  this 
chapter,  each  406.025  MHz  ELT  must  be 
provided  on  the  outside  with  a  clearly 
discemable  permanent  plate  or  label 
containing  the  following  statement:  "It 
is  imperative  that  the  owner  of  this 
406.025  MHz  ELT  register  the  NOAA 
identification  code  contained  on  this 
label  with  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
whose  address  is:  NOAA,  NOAA/ 
SARSAT  Operations  Division,  E/SP3, 
Federal  Building  4,  Washington,  DC 
20233." 

(g)  For  406.025  MHz  ELTs  whose 
identification  code  can  be  changed  after 
manufacture,  the  identification  code 
shown  on  the  plant  or  label  must  be 
easily  replaceable  using  commonly 
available  tools. 

[FR  Doc.  93-12362  Filed  5-25-93;  8:45  am) 
BILUNO  CODE  a712-01-M 


47  CFR  Part  90 

PR  Docket  92-153;  FCC  93-215] 

Private  Land  Mobile  Radio  Services; 
72-76  MHZ  Fire  Call  Box  Operations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  that  amends  Part  90 
of  the  Rules  to  permit  Fire  Radio  Service 
eligibles  to  use  ten  low-power  mobile 
frequencies  in  the  72-76  MHz  band,  on 
a  shared  basis,  for  fire  call  box 
operations.  The  adopted  rules  will  aid 
in  saving  Uves  by  promoting  reliable 
radio  transmission  of  fire  warning 
messages. 

EFFECTIVE  DATE:  June  25. 1993. 
FOR  FURTHER  INFORMATHM  CONTACT: 
Julia  Kogan.  Private  Radio  Bureau,  (202) 
632-7125. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  FCC  93-215.  adopted  May  3. 
1993  and  released  May  18. 1993.  The 
full  text  is  available  for  inspection  and 
coping  during  normal  business  hours  in 
the  FCC  Dockets  Branch,  room  230. 
1919  M  Street  NW..  Washington.  DC 
20036.  The  complete  text  may  be 
purchased  from  the  Commission's  copy 
contractor.  ITS.  Inc..  2100  M  Sti-eet. 
NW..  suite  140.  Washington.  DC  20037, 
telephone  (202)  857-3800. 

Summary  of  Report  and  Order 

1.  In  the  72-76  MHz  band,  68 
frequencies  are  designated  for  fixed 
operation  and  are  shared  among 
licensees  in  several  Private  Land  Mobile 
Radio  Services.  While  licensees  using 
the  frequencies  for  call  box  operations 
are  limited  by  the  Commission's  Rules 
to  an  output  power  of  one  watt,  the 
other  users  of  the  frequencies  are  not 
subject  to  this  power  limitation.  Thus, 
call  box  operations,  including  fire  call 
box  transmissions,  may  suffer 
interference  from  licensees  operating  at 
much  higher  power  levels. 

2.  The  Commission  therefore  issued  a 
Notice  of  Proposed  Rule  Making,  in 
response  to  a  Petition  for  Rule  Making 
submitted  by  the  International 
Association  of  Fire  Chiefs,  Inc.  and  the 
International  Municipal  Signal 
Association,  requesting  comment  on 
proposed  rule  changes  to  promote 
reliable  transmission  of  fire  warning 
messages.  The  Notice  proposed 
amendment  of  part  90  of  tiie 
Commission's  Rules  to  permit  Fire 
Radio  Service  eligibles  to  conduct  fire 
call  box  operations  on  ten  additional 
72-76  MHz  channels,  on  a  shared  basis. 
The  Fire  Radio  Service  would  share 
these  frequencies  with  licensees  in  the 
Forest  Products,  Special  Industrial. 
Railroad,  and  Manufacturers  Radio 
Services,  and  fire  call  box  transmissions 
would  be  required  to  satisfy  the 
provisions  of  §  9Q. 257(b)  of  the 
Commission's  Rules.  All  commenters 
supported  the  proposed  Rules. 

3.  Fire  call  boxes  enable  passersby  to 
inform  local  authorities  about  fires 
quickly,  thereby  decreasing  response 
time  and  saving  coimtless  lives  and 
property.  Allowing  Fire  Radio  Service 
eligibles  to  share  frequencies  with 
licensees  transmitting  at  the  same 
maximum  power  level  will  greatly 
decrease  the  possibility  of  interference 
with  fire  call  box  operations. 
Concluding  therefore  that  the  proposed 
amendments  will  serve  the  public 
interest,  the  Commission  adopted  the 
proposed  rules  to  make  the  additional 
channels  available  for  fire  call  box 
operations.  The  amendments  adopted  in 
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this  Report  and  Order  will  aid  in  saving 
lives  and  property  by  enabling  more 
reliable  fire  warning  message 
transmissions. 

Regulatory  Flexibility  Act  Certification 

While  the  rules  adopted  herein  allow 
some  increased  sharing  of  frequencies 
used  by  some  small  businesses,  the 
Commission  has  determined  that  these 
rules  will  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  business  entities,  as 
dehned  by  section  601(3)  of  the 
Regulatory  Flexibility  Act.  The  number 
of  small  entities  now  using  these 
frequencies  is  small,  and  hre  call  box 
operations  will  be  infrequent  and  thus 
rarely  noticeable  to  other  operators.  In 
addition,  the  rules  will  benefit  small 
businesses  whose  property  is  saved 
from  Hre  due  to  Hre  call  box  operations. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L  96-511)  does  not  apply  because  these 
final  rules  will  not  impose  an  increased 
reporting  burden  on  the  public 

List  of  Subjects  in  47  CFR  Pari  90 

Radio,  Fire  radio  service,  Fire  call  box 
operations. 

Amendatory  Text 

Part  90  of  Chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PAFrr  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

,    1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303  and  332,  48  Stat. 
1066. 1082.  as  amended,  47  US.C.  154.  303 
end  332.  unless  otherwise  noted. 

2.  In  Section  90.21,  the  Fire  Radio 
Service  Frequency  Table  in  paragraph 
(b)  is  amended  to  include  ten  additional 
frequencies  from  72.44  MHz  through 
75.60  MHz,  to  be  added  immediately 
following  the  72.00  to  76.00  MHz  entry, 
and  adding  paragraph  (c)(19)  to  read  as 
follows: 

1 90^1    Fire  radio  aarvlca. 

*        •        •        •        • 

I    (b)  •  •  * 

Fire  Radio  Service  Frequency 
Table 


Fire  Radio  Service  Frequency 
Table— Continued 


Frequency  or  band 


Class  of 
8tatlon(s) 


Limita- 
tions 


72.44 Mobile 

72.48 Do  

72.52  Do  

72.56  Do  


19 
19 
19 
19 


Frequency  or  band 


Class  of 
statk)n(s) 


Limita- 
tions 


72.60 Do 

75.44  Do 

75.48  Do 

75.52  Do 

75.56  Do 

75.60  Do 


19 
19 
19 
19 
19 
19 


(c)*   •   * 

(19)  This  frequency  is  available  to  the 
Fire  Radio  Service  for  fire  call  box 
operations  on  a  shared  basis  in  the 
Manufacturers,  Forest  Products,  Special 
Industrial,  Railroad,  and  Fire  Radio 
Services  and  interservice  coordination 
is  required.  All  communications  on  this 
frequency  must  be  conducted  with 
persons  or  organizations  charged  with 
speciflc  fire  protection  responsibility. 
All  operations  on  this  frequency  are 
subject  to  the  provisions  of  §  90.257(b). 

3.  Section  90.67  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(34)  to  read  as  follows: 

S  90.67    Forest  products  radio  service. 

(c)*  •  • 

(34)  This  frequency  is  available  on  a 
shared  basis  in  the  Manufacturers, 
Forest  Products,  Special  Industrial, 
Railroad,  and  Fire  Radio  Services  and 
interservice  coordination  is  required. 


4.  Section  90.73  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)(7)  to  read  as  follows: 

i  90.73    Special  industrial  radio  service. 

(d)«  •  • 

(7)  This  frequency  is  available  on  a 
shared  basis  in  the  Manufacturers, 
Forest  Products,  Special  Industrial. 
Railroad,  and  Fire  Radio  Services  and 
interservice  coordination  is  required. 


5.  Section  90.79  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)(4)  to  read  as  follows: 

§90.79    Manufacturvrt  radio  service. 

(d)*  *  • 

(4)  This  fi^uency  is  available  on  a 
shared  basis  in  the  Manufacturers, 
Forest  Products,  Special  Industrial, 
Railroad,  and  Fire  Radio  Services  and 
interservice  coordination  is  required. 


6.  Section  90.91  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)(2)  to  read  as  follows: 

190.91    Railroad  radio  eervlo*. 


(c)*  •  • 

(2)  This  frequency  is  available  on  a 
shared  basis  in  the  Manufacturers, 
Forest  Products.  Special  Industrial, 
Railroad,  and  Fire  Radio  Services  and 
interservice  coordination  is  required. 


7.  Section  90.257  is  amended  by 
revising  the  introductory  paragraph  (b) 
and  the  first  sentence  of  paragraph  (b)(1) 
to  read  as  follows: 

S90.257    Aaalgnment  and  use  of 
frequwKsiea  In  the  b»n6  72-76  MHz. 


(b)  The  following  criteria  shall  govern 
the  authorization  and  use  of  frequencies 
within  the  band  72-76  MHz  by  mobile 
stations  in  the  Special  Industrial, 
Manufacturers,  Forest  Products, 
Railroad,  and  Fire  Radio  Services. 

(1)  Mobile  operation  on  frequencies  in 
the  72-76  MHz  band  is  subject  to  the 
condition  that  no  interference  is  caused 
to  the  reception  of  television  stations 
operating  on  Channel  4  or  5.  *   '  * 

Federal  Communications  Qimmission. 

Donna  R.  Searcy, 

Secretary. 

jFR  Doc  93-12397  Filed  5-25-93:  8:45  aiiij 

BILUNa  COOC  (Tia-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  arul  Atmospheric 
Administration  (NOAA) 

50  CFR  Pan  672 

[Doclcet  No.  921107-3068] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  sablefish  by  persons  using 
hook-and-line  gear  in  the  Southeast 
Outside  district.  Statistical  Area  65,  m 
the  Gulf  of  Alaska(  GOA).  This  actiuii  is 
necessary  to  prevent  exceeding  the 
share  of  the  sablefish  total  allowable 
catch  (TAC)  assigned  to  hook-and  line 
gear  in  this  area. 

EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A.l.t.),  May  24,  1993.  through  12 
midnight.  A.l.t.,  December  31.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  Resource 


9  93 
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Management  Specialist,  Fisheries 
Management  Division,  NMFS.  (907) 
586-7228. 

SUPPt^MENTARY  INFOMMUTION:  The 
groundflsh  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  SO  CFR  parts 
620  and  672. 

In  accordance  with  §  672.24(c)(1),  the 
share  of  the  sablefish  TAC  assigned  to 
hook-and-line  gear  in  the  Southeast 
Outside  district  was  established  by 
interim  final  specifications  (March  31, 
1993.  58  FR  16787)  as  5,158  metric  tons. 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.24(c)(3)(i).  that  the  share  of  the 
sablefish  TAC  assigned  to  hook-and-line 
gear  in  the  Southeast  Outside  district 
will  be  taken  before  the  end  of  the  year. 
Therefore,  to  provide  adequate  bycatch 
amounts  of  sablefish  to  ensure 
continued  groundfish  fishing  activity  by 
hook-and-line  gear.  NMFS  is  prohibiting 
directed  fishing  for  sablefish  by  persons 
using  hook-and-line  gear  in  the 
Southeast  Outside  district  effective  from 
12  noon.  A.l.t..  May  24,  1993.  through 
12  midnight,  A.l.t..  December  31. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.24.  and  is  in  compliance  with  E.O. 
12291. 


List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  May  21. 1993. 
David  S.  Crestiii. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-12484  Filed  5-21-93;  3:45  pm) 

BtUMQ  COOE  3B10-Z2-M 

50  CFR  Part  675 
[Docket  No.  921185-3021] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  Commerce. 
ACHON:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  op)erators  of 
vessels  using  non-pelagic  trawl  gear  in 
bycatch  limitation  zone  1  (Zone  1)  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  because  the  1993  prohibited 
species  bycatch  allowance  of  red  king 
crab  to  the  pollock/Atka  mackerel/ 
"other  species"  fishery  category  in  Zone 
1  of  the  BSAI  has  been  reached. 
EFFECTIVE  DATES:  Effective  12  noon. 
Alaska  local  time  (A.l.t.).  May  21. 1993, 
through  12  midnight,  A.l.t..  December 
31,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist.  NMFS.  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 


Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  1993  red  king  crab  bycatch 
allowance  for  the  BSAI  trawl  pollock/ 
Atka  mackerel/"other  species"  fishery 
category,  which  is  defined  at 
§675.21(b)(l)(iii)(F).  is  40,000  animals 
(58  FR  8703,  February  17. 1993). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §675. 21(c)(l)(i),  that  the  1993 
prohibited  species  bycatch  allowance  of 
red  king  crab  to  the  pollock/Atka 
mackerel/"other  species"  fishery 
category  in  Zone  1  of  the  BSAI  has  been 
reached.  Therefore.  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
using  non-pelagic  trawl  gear  in  Zone  1 
in  the  BSAI  from  12  noon.  A.l.t..  May 
21. 1993,  through  12  midnight,  A.l.t., 
December  31. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §675.21 
and  complies  with  E.O.  12291. 

List  of  Subjects  in  50  CFR  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  21, 1993. 
David  S.  Crestin^ 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-12485  Filed  5-21-93;  3:45  pm) 
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Proposed  Rules 


Federal  Register 
Vol.  58,  No.  100 
Wednesday,  May  26,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  rinal 
rules. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFRPar11926 
(Docket  No.  S-205A] 
RIN  1218  AA40 

Safety  Standards  for  Scaffolds  Used  In 
the  Construction  Industry 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Proposed  rule;  extension  of 
written  comment  period. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
extending  the  written  comment  period 
on  the  limited  reopening  of  the 
rulemaking  record  for  Safety  Standards 
for  Scaffolds  Used  in  the  Construction 
Industry  (58  FR  16509,  March  29. 1993) 
in  order  to  facilitate  public 
participation.  The  extended  comment 
period  will  end  on  June  28, 1993. 
DATES:  Written  comments  must  be 
postmarked  by  June  28,  1993. 
ADDRESSES:  Written  comments  must  be 
submitted  to  the  Docket  Office,  Docket 
No.  S-205A,  Occupational  Safety  and 
Health  Administration,  Room  N-2634, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Comments  and  information 
received  may  be  inspected  and  copied 
in  the  Docket  Office. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Division  of  Consumer 
Affairs,  room  N-3647,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
(202) 219-«148. 

SUPPLEMENTARY  INFORMATION:  On  March 
29, 1993,  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
published  a  document  (58  FR  16509) 
that  reopened  the  rulemaking  record  on 
51  specific  issues  concerning  fall 
protection  and  access  requirements  for 
erectors  and  dismantlers  of  scaffolds, 
the  use  of  crossbracing  in  scaffold 


guardrail  systems,  and  the  requirements 
for  the  construction  and  use  of  chimney 
bracket  scaffolds.  A  60-day  public 
comment  period  ending  on  May  28, 
1993,  was  provided. 

OSHA  has  received  several  comments 
regarding  the  issues  raised  in  the  notice 
of  reofwning.  One  of  those  commenters, 
the  Scaffold  Industry  Association  (SIA) 
(Ex.  34-6),  requested  a  further  30-day 
extension  of  the  comment  period.  SIA 
stated  that  the  original  60-day  comment 
period  "does  not  provide  us  with 
sufficient  time  to  comment." 
Furthermore,  SIA  explained  its  reasons 
for  extending  the  comment  period,  as 
follows: 

It  is  reasonable  to  expect  that  our  industry 
would  require  more  than  a  few  short  weeks 
to  provide  OSHA  with  the  information 
requested.  Many  of  the  issues  are  very 
complicated  and  require  considerable 
research  and  data  gathering.  This  is 
particularly  true  regarding  the  analysis  of 
"accident,  economic  and  engineering  data" 
which  you  have  requested. 

In  a  supplemental  submission,  SIA 
(Ex.  34-7)  added  that  its  membership 
includes  over  50  other  associations, 
imions,  and  training  institutes  that 
depend  upon  SIA  for  information 
regarding  all  aspects  of  scaffolding.  SIA 
noted  that  these  organizations  do  not 
subscribe  to  the  Federal  Register  and 
were  not  aware  of  the  March  29, 1993, 
notice  that  reopened  the  record  until 
they  were  notified  of  it  by  SIA. 
Furthermore  SIA  stated,  "After  we 
reprinted  the  Federal  Register  notice 
and  mailed  it  to  them,  they  then  notified 
their  members  to  submit  their  comments 
to  us.  You  can  see  why  this  required 
additional  time  to  solicit  their 
comments." 

OSHA  agrees  that  responding  to  the 
issues  raised  in  the  notice  could  require 
considerable  research  and  data 
gathering.  The  Agency  believes  that 
extending  the  comment  period  by  30 
days  will  better  enable  interested  parties 
to  perform  the  research  and  data 
collection  that  would  lead  to 
submission  of  substantive  comments  on 
the  specified  issues.  Accordingly,  OSHA 
is  extending  the  comment  period  until 
June  28, 1993. 

OSHA  believes  that  the  information 
provided  regarding  those  issues  will 
assist  the  Agency  in  finalizing  revision 
of  the  safety  standards  for  scaffolds  used 
in  construction  (subpart  L)  and  will  aid 
in  determining  if  rulemaking  should  be 


initiated  to  address  unique  features  of 
chimney  bracket  scaffolds. 

The  rulemaking  record  for  subpart  L 
is  available  for  examination  and  copying 
at  the  OSHA  Docket  Office,  Docket  Nos. 
S-2G5  and  S-205A.  room  N-2634,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Public  Participation 

Written  comments  regarding  the 
issues  raised  in  the  March  29, 1993, 
notice  (58  FR  16509)  must  be 
postmarked  by  June  28, 1993.  Four 
copies  of  these  comments  must  be 
submitted  to  the  Docket  Office,  Docket 
No.  S-205A,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  room  N-2634,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  (202)  219-7894.  All  materials 
submitted  will  be  available  for 
inspection  and  copying  at  the  above 
address.  Materials  previously  submitted 
to  the  Docket  for  the  subpart  L 
rulemaking  regarding  the  issues  set  forth 
in  this  notice  need  not  be  resubmitted. 

Authority 

This  document  was  prepared  under 
the  direction  of  David  C.  Zeigler,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210.  It 
is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655).  section  107  of  the 
Construction  Safety  Act  (40  U.S.C.  333), 
and  29  CFR  part  1911. 

Signed  at  Washington,  DC,  this  21st  day  of 
May  1993. 
David  C  2Seigler, 

Acting  Assistant  Secretary  of  Labor. 
IFR  Doc.  93-12443  Filed  5-25-93;  8:45  am) 

BiLLMQ  COOe  4«10-M-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parti  80 
[OPP-300288;  FRL-4589-6] 
RIN  2070-AC18 

Polyvinyl  Acetate-Polyvinyl  Alcohol 
Copolymer  and  Vinyl  Acetate-Vinyl 
Alcohol-Alkyl  Lactone  Copolymer; 
Tolerance  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Proposed  rule. 


NUMMARY;  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
polyvinyl  acetate-polyvinyl  alcohol 
copolymer  (CAS  Reg.  No.  25213-24-5) 
and  vinyl  acetate-vinyl  alcohol-alkyl 
lactone  copolymer  when  used  as  inert 
ingredients  (components  of  water- 
soluble  film)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
proposed  regulatitm  was  requested  by 
Qiris  Craft  Industrial  Products,  Inc. 
DATES:  Comments,  identified  by  the 
document  control  number  |OPP- 
300288),  must  be  received  on  or  before 
June  25.  1993. 

AOORESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  {H7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch.  Registration 
Support  Branch.  Registration  Division 
(H7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202.  (703)-308-8320. 
SUf>Pl£MENTARY  INFORMATION:  Chris  Craft 
Industrial  Products,  Inc..  407  County 
Line  Rd.,  Gary,  IN  46403-2699,  has 
submitted  pesticide  petition  (PP) 
3E4217  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  21  U.S.C  346a(e), 
propose  to  amend  40  CFR  IBO.lOOl(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  polyvinyl  acetate-polyvinyl  alcohol 
copolymer  (CAS  Reg.  No.  25213-24-5) 


and  vinyl  acetate-vinyl  alcohol-alkyl 
lactone  copolymer  when  used  as  inert 
ingredients  (components  of  water- 
soluble  film)  in  pesticide  formulations 
applied'to  growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR 13305),  the  Agency  estabUshed 
data  requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk.  The  Agency  has  decided  that  the 
data  normally  required  to  support  the 
proposed  tolerance  exemption  for 
polyvinyl  acetate-polyvinyl  alcohol 
copolymer  and  vinyl  acetate-vinyl 
alcohol-alkyl  lactone  copolymer  will  not 
need  to  be  submitted.  The  rationale  for 
this  decision  is  described  as  follows: 

In  the  case  of  certain  chemical 
substances  which  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
poI)rmers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Polyvinyl  acetate-polyvinyl  alcohol 
copolymer  and  vinyl  acetate-vinyl 
alcohol-alkyl  lactone  copolymer 
conform  to  the  definition  of  a  polymer 
given  in  40  CFR  723.250(b)(ll)  and 
meet  the  following  criteria  which  are 
used  to  identify  low-risk  polymers: 


1.  The  minimum  number  average 
molecular  weight  of  polyvinyl  acetate- 
polyvinyl  alcohol  copolymer  is  50,000. 
and  the  estimated  minimum  number 
average  moleciilar  weight  of  vinyl 
acetate-vinyl  alcohol-alkyl  lactone 
copolymer  is  40,000.  Substances  with 
molecular  weights  greater  than  400  are 
generally  not  readily  absorbed  through 
the  intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000  are 
generally  not  absoroed  through  the 
intact  gastrointestinal  (01)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  are  generally  incapable 
of  eliciting  a  toxic  response. 

2.  The  above-mentioned  copolymers 
are  not  cationic  polymers  nor  are  they 
reasonably  expected  to  become  cationic 
polymers  in  a  natural  aquatic 
environment. 

3.  The  above-mentioned  copolymers 
do  not  contain  less  than  32.0  percent  by 
weight  of  the  atomic  element  carbon. 

4.  The  above-mentioned  copolymers 
contain  as  an  integral  part  of  their 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  The  above-mentioned  copolymers 
do  not  contain  as  an  integral  part  of 
their  composition,  except  as  impurities, 
any  elements  other  than  those  listed  in 
40  CFR  723.250(d)(3)(ii). 

6.  The  above-mentioned  copolymers 
are  not  biopolymers,  synthetic 
equivalents  of  a  biopolymer,  or 
derivatives  or  modifications  of 
biopolymers  that  are  substantially 
intact. 

7.  The  above-mentioned  copolymers 
are  not  manufactured  from  reactants 
containing,  other  than  as  impurities, 
halogen  atoms  or  cyano  groups. 

8.  The  above-mentioned  copolymers 
do  not  contain  reactive  functional 
groups  that  are  intended  or  reasonably 
expected  to  undergo  further  reaction. 

9.  The  above-mentioned  copolymers 
are  not  designed  or  reasonably  expected 
to  substantially  degrade,  decompose,  or 
depolymerize. 

Based  upon  the  above  information 
and  review  of  the  ingredients'  use,  EPA 
has  found  that,  when  used  in 
accordance  with  good  agricultural 
practice,  these  ingredients  are  useful 
and  a  tolerance  is  not  necessary  to 
protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemptions  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
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Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Ck)mmittee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
pontrol  number.  (OPF-3002881.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Prder 12291. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Regial«r  of  May  4. 1981  (46 
FR  24950). 

Liat  of  Sub)ecta  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 


Dated:  May  17, 1993. 

Lawrence  E.  CoUeen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AuliMiritT:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredients,  to  read  as  follows: 

S  180.1001    Examptlona  front  tha 
raqutramant  of  a  totaranca. 

•  ••••. 

(d)'     •     • 


Inert  ingradiants 


Limits 


Usee 


po»yv4ny«  acatato-potyvinyi  aicohoi  copolymef  (CAS  Reg.  No.    Mrwmjm  number  avoraga  moJecular    Component  of  water-soM)l«  film 
25213-24-5).  weight  50,000) 


Vinyl  ac8tala-v<nyl  akxihol-aliyt  lactone  copotymer 


Mlnirum  estimated  numt)ef  average    Component  of  water-soKjble  fikn 
molecular  weight   40,000;   minium 
viscosity  of  18  centlpoise. 


|FR  Doc  93-1 24S1  Piled  S-25-93;  8:45  am) 
aiUJNO  COOC  «M-60-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
(Docket  No.  FEMA-70571 

PropoMd  Rood  Elavatton 
Determinations;  Manchealer,  CT; 
Correction 

AGENCY:  Federal  Insurance 

Administration.  FEMA. 

ACnOM:  Correction  of  proposed  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  proposed  rule  (FEMA 
Docket  No.  7057).  which  was  published 
on  Thursday.  Decembw  17, 1992.  (57  FR 
59946).  The  correction  mora  accurately 
represents  the  Flood  Insurance  Study 
and  Flood  Insurance  Rate  Map  for  the 
Town  of  Manchester.  Hartford  County, 
Connecticut,  than  previously  published. 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publicatkui  of  this  carrection  to  the 


proposed  rule  in  a  newspaf>er  of  local 
circulation  in  the  community. 

ADDRESSES:  The  proposed  base  flood 
elevaticms  for  the  community  are 
available  for  inspection  at  the 
Manchester  Planning  Department,  494 
Main  Street.  Manchester.  Connecticut. 

FOR  FURTHER  MFORMATKM  CONTACT: 

William  R.  Locke.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  500  C  Street.  SW.. 
Washington,  DC  20472,  (202)  646-2766. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  publishes  prop<Med 
determinations  of  base  (lOQ-year)  flood 
elevations  and  modified  based  flood 
elevations  for  communities  participating 
in  the  h4ational  Flood  Insurance 
Program  (NFIP),  in  accordance  with 
section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  67.4(a).  These  base  flood 
and  modified  base  flood  elevations, 
together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
The  community  may  at  any  tiir.e  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 


proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  af^er  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

Need  Cor  Correction 

As  published,  the  proposed  rule 
contained  location  and  elevation 
information  at  three  sources  of  flooding 
that  must  be  corrected  to  represent  more 
accurately  than  before  the  Flood 
Insurance  Study  and  the  Flood 
Insurance  Rate  Map  for  the  Town  of 
Manchester,  Connecticut. 

Accordingly,  the  proposed  rule 
(FEMA  Docket  No.  7057)  published  as 
FR  Doc.  92-30490  on  December  17. 
1992,  57  FR  59946,  is  corrected  as 
follows: 

167.4    [Corraetad) 

At  57  FR  59948.  the  entry  for  the 
Town  of  Manchester,  Hartford  County, 
Connecticut  is  corrected  by  amending 
the  entry  for  Hop  Brook,  and  by 
inserting  two  new  eolires  for  Folly 
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Brook  and  Globe  Hollow  Brook  after  the 
entry  for  Birch  Mountain  Brook,  as 
follows: 


Source  of  flooding 


Location 


*Deptti  in  feet  above 

ground.  'Elevation  In  Feet 

(NGVD) 


Existing 


Mocfified 


Hop  Brook At  a  point  approximately  600  feet  upstream  of  the  confluence  with  Hockanum  River 

At  a  point  approximately  1,525  feet  upstream  of  Soutfi  Main  Street  Ramp  "E"  

•  •  •  .  . 

Folly  Brook At  a  point  approximately  1 .500  feet  upstream  of  the  confluence  witfi  Hop  Brook  

At  a  point  approximately  5,750  feet  upstream  of  Ifie  confluence  with  Hop  Brook  

Gtobe  HoMow  Brook     At  confluence  with  Hop  Brook 

At  a  point  approximately  560  feet  upstream  of  the  confluence  with  Hois  Brook  ..."'Z 


•76 
•224 

•115 
•119 
•185 
•186 


•75 
•225 

• 

•114 
•118 
•187 
•187 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  May  20. 1993. 
Francia  V.  Rsilly, 

Deputy  Administrator,  Federal  Insvrance 
Administration. 

IFR  Doc.  93-12451  Filed  5-25-93;  8:45  am) 

MLUNO  CODE  l71»-09-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-09;  Notice  30] 

RIN  2127-AE60 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemakine 
(NPRM). 


SUMMARY:  This  notice  proposes  to 
amend  Standard  213.  Child  Restraint 
Systems,  to  revise  the  requirement  in 
the  standard  that  a  rear-facing  child 
restraint  system  must  not  change 
adjustment  position  during  dynamic 
compliance  testing.  Change  in 
adjustment  positions  would  be 
permitted  subject  to  certain  conditions 
to  ensure  such  movement  would  not 
injure  the  child.  The  proposal  is 
intended  to  permit  new  designs  in  rear- 
facing  restraint  systems  for  infants 
suffering  from  apnea  or  other  breathing 
problems. 

DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than  July 
12, 1993.  The  proposed  effective  date  is 
30  days  after  the  date  of  publication  of 
a  final  rule,  since  the  proposed 


amendment  would  relieve  a  current 
restriction. 

ADOf^SSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-5267. 
Docket  hours  are  9:30  a.m.  to  4  p.m., 
Monday  through  Friday. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Dr.  George  Mouchahoir,  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590  (telephone  202-366-^919). 
SUPI»l£MENTARY  INFORMATION:  Federal 
Motor  VeJficle  Safety  Standard  No.  213, 
Child  Restraint  Systems  (49  CFR 
571.213)  specifies  performance 
requirements  for  child  restraints.  One 
section  of  the  standard  requires  a  child 
restraint  with  adjustable  (reclinable) 
positions  to  remain  in  the  same 
adjustment  position  during  dynamic 
testing  that  it  was  in  immediately  before 
the  testing  (S5. 1.1(b)).  The  purposes  of 
the  requirement  are  to  prevent  a  child's 
fingers  or  limbs  from  being  caught 
between  the  shifting  parts  of  the 
restraint,  and  to  prevent  a  child  seated 
in  a  forward-facing  child  restraint  from 
submarining  (i.e.,  sliding  too  far  forward 
and  downward,  legs  first)  during  the 
crash. 

Century's  Petition 

Century  Products  Company  petitioned 
NHTSA  to  amend  SS.l.lflj)  of  FMVSS 
No.  213  to  permit  controlled  movement 
in  a  child  restraint  system.  Century 
believes  the  amendment  would  make 
possible  the  introduction  of  new  designs 
in  child  restraint  systems,  particularly 
rear-facing  restraint  systems.  (A  "rear- 
facing"  child  restraint  system  is  a  child 


restraint  system,  except  a  car  bed,  that 
positions  a  child  to  face  in  the  direction 
opposite  to  the  normal  (i.e.,  forward) 
direction  of  travel  of  the  motor  vehicle. 
Usually,  these  systems  refer  to 
conventional  rear-facing  seats  which  are 
designed  for  infants  only,  and  are 
intended  to  be  installed  so  that  the 
infant  faces  the  rear  of  the  vehicle.  It 
also  refers  to  the  rear-facing  mode  of  a 
convertible  restraint,  a  restraint  which  is 
S{>ecially  adjustable  so  that  in  one 
adjustment  position  it  can  be  used  by  an 
infant  or  a  very  young  child  in  the  same 
manner  as  an  infant-only  seat  and  in 
another  position,  by  a  toddler  who  i^ 
forward-facing,  i.e.,  restrained  facing  in 
the  normal  direction  of  travel  of  the 
vehicle  or  aircraft.  An  infant  cannot  be 
seated  in  a  completely  upright  position 
since  an  infant's  neck  muscles  are  not 
strong  enough  to  hold  its  head  upright. 
It  is  necessary,  therefore,  to  design  a 
rear-facing  child  restraint  so  that  it 
supports  the  child's  spine  and  head  in 
a  partially  inclined  position.  At  this 
inclination,  however,  an  infant  is 
sufficiently  upright  so  that  in  a  crash  the 
forces  are  spread  evenly  across  the 
infant's  back  and  shoulders,  the 
strongest  part  of  the  child's  body. 
Further,  the  back  of  the  head  rests 
against  the  seating  surface.  In  this  way, 
severe  neck  injuries  are  prevented. 

Century  believes  the  safety  provided 
by  rear-facing  child  seats  can  be 
improved  if  seats  are  allowed  to  change 
adjustment  positions  in  a  crash.  Century 
wants  to  develop  a  rear-facing  child 
restraint  that  normally  positions  the 
infant  on  its  back  in  a  more  inclined 
position  than  provided  by  conventional 
rear-facing  restraints,  with  its  head 
nearest  the  front  of  the  vehicle  and  its 
feet  nearest  the  rear  of  the  vehicle.  To 
provide  proper  protection  in  a  frontal 
crash,  a  portion  of  the  rear-facing  child 
seat,  including  the  surface  on  whidi  the 
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infant  is  resting,  would  rotate  upvrards 
and  toward  the  front  of  the  v^icle  so 
that  the  chikl  would  be  rear-facing  and 
almost  upright.  As  a  result,  the  crash 
forces  would  be  applied  to  and  spread 
across  the  infant's  neck  and  shoulders. 
In  the  almost  upright  mode,  the  restraint 
would  provide  occupant  protection 
similar  to  that  provided  by  conventional 
rear-facing  seats. 

Need 

Centiiry  believes  the  diange  in 
adjustment  positions  during  a  htmtal 
crash  could  improve  safisty  by  reducing 
the  crash  forces  imposed  on  the  child. 
The  movement  could  help  dissipate  the 
stored  kinetic  energy  during  the  initial 
stage  of  a  frontal  crash  (i.e..  when  the 
momentum  of  the  child  and  rear- being 
seat  are  causing  them  to  attempt  to 
move  toward  the  front  of  the  vehicle). 

However,  according  to  Century,  the 
primary  advantage  of  the  new  seat  is  its 
ability  to  enable  a  child  to  travel  in  a 
more  reclined  position  than  is  possible 
with  other  rear-facing  seats.  Century 
believes  this  feature  would  particularly 
beneiit  premature  or  apnea-prone 
infants,  or  infants  with  other  breathing 
problems. 

Included  in  Century's  petition  was  the 
petitioner's  public  service  message  on 
"positional  apnea."  It  states: 

Positional  Apnea  is  a  breathing  difficulty 
that  could  occur  when  very  small  infants  are 
positioned  in  an  upright  angle  in  infant 
products  such  as  car  seats,  car  beds,  stroDers, 
carriers,  swings,  etc  Because  of  their  tiny 
bodies  and  weak  necks,  small  infants  are  in 
danger  of  Positional  Apnea.  If  the  angle  of  the 
child  in  the  infant  product  is  too  steep,  the 
infant's  head  may  fall  forward  far  enough  to 
choke  off  his/her  air  supply.  Depending  on 
the  pnsitioning  of  the  child  in  an  infant 
product,  the  risk  to  the  child  may  be 
increased. 
•        *         •         •         • 

To  explain  its  reasons  for  believing  a 
change  to  S5. 1.1(b)  is  appropriate, 
Century  submitted  articles  and 
statements  from  members  of  the  medical 
community  on  positional  apnea.  These 
materials  include  a  July  1990  policy 
statement  from  the  American  Academy 
of  Pediatrics  (AAP)  on  the  safe 
transportation  of  premature  infants.  The 
AAP  said  that  stnne  infants,  particularly 
premature,  low-weight  infants,  may  be 
subject  to  oxygen  desaturation  when 
placed  in  an  upright  position  in  car 
safety  seats.  (The  AAP  recommended 
that  all  pre-term  infants  less  than  37 
weeks  gestation  should  have  a  period  of 
observation  in  a  car  seat  prior  to 
diachaige  from  the  hospital  to  monitor 
for  possible  apnea,  iHadycardia  (slow 
heartbeat  rate)  ch-  oxygen  desaturation.) 
The  various  articles  submitted  by 


Century  discussed  issues  related  to 
positional  apnea,  such  as  the  proper 
positioning  of  pre-term  infants  in  car 
seats  ("Prmnature  Infants  in  Car  Seats." 
Bull  and  Stroup,  February  1985).  the 
predisposition  of  convalescent 
premature  infants  to  respiratory 
problems  ("Risk  c^  Hypoventilation  in 
Prentature  Infants  in  C^  Seats,"  Willett 
et  ai..  August  1986).  and  the 
crasbworthiness  of  infant  restraints  for 
low  birth  weight  infants  ("Automotive 
Restraint  Systems  for  Premature 
Infants."  Bull  et  al..  March  1988). 

These  statements  and  articles 
indicated  a  possible  need  for  new  rear- 
facing  child  seat  designs.  Some  rear- 
facing  seats  in  the  Bull  and  Stroup  study 
were  found  to  be  acceptable  for  the  very 
small  infant  only  if  blanket  rolls  were 
added  on  each  side  of  the  infant  to 
support  the  head  and  trunk,  a  diaper  or 
blanket  roll  between  the  crotch  strap 
and  the  infant  to  prevent  slouching, 
and/or  a  retainer  strap  on  the  shoulder 
straps  to  keep  the  straps  properly 

[>ositioned.  Other  seats  were  found  to  be 
ess  acceptable  than  others  even  with 
modification.  Willett  et  al.  concluded 
that  premature  infants,  both  with  and 
without  apnea,  appear  to  be  at  increased 
risk  for  significant  hypoxia  (a  deHciency 
in  the  amount  of  oxygen  that  reaches  the 
body's  tissues)  while  placed  in  a 
recommended  child  seat  and  that  new 
child  seat  designs  for  low  birth  weight 
infants  should  be  developed.  Bull  et  al. 
conclude  that  some  premature  infants 
should  be  accommodated  in  a  child 
restraint  that  allows  for  more  prone  or 
supine  positioning  than  a  conventional 
child  restraint. 

The  AAP  recommends  several 
guidelines  for  positioning  premature 
infants  in  child  seats  to  minimize  the 
risk  of  respiratory  problems.  One  of 
these  states: 

If  the  child  safety  seat  is  so  upright  on  the 
vehicle  seat  that  the  beby's  head  drops 
forward,  tilt  the  seat  back.  Wedge  a  cloth  roll 
under  the  child  safety  seat  base  al  the  baby's 
feet,  so  that  the  baby  reclines  at  a  45  degree 
angle. 

Century  believes  its  new  rear-facing 
child  seat  design  would  address  this 
problem  and  eliminate  the  need  to  use 
a  rolled  up  towel  or  other  object 

Century  also  said  the  new  rear-facing 
child  seat  design  might  improve  the 
positioning  of  infants  generally.  Rear- 
fadng  child  restraints  are  tested  by 
NHTSA  lor  comphance  with  FMVSS 
No.  213  on  an  essentially  horizontal 
vehicle  seat  cushion.  (The  "standard 
seat  assembly"  used  to  test  the  restraints 
is  specified  in  S7.3  of  the  standard.)  If 
the  vehicle  seat  cushions  actually  being 
installed  in  vehides  slant  downward  to 


the  rear,  as  they  do  In  some  new  newer 
model  cars,  a  rear-facing  child  seat 
placed  on  that  vehicle  seat  cushion 
would  be  tilted  rearward.  Thus,  an 
infant  riding  in  the  child  seat  would 
likely  sit  more  upright  than  if  the  rear- 
fadng  child  seat  were  placed  on  a 
horizontal  vehicle  seat  cushion.  A 
restraint's  back  support  surface  that  is 
too  upright  might  not  be  able  to  provide 
adequate  support  to  the  infant's  head 
and  neck.  Century  said  that  its  new  rear- 
facing  child  seat  would  compensate  for 
the  effect  that  a  slanting  vehicle  seat 
cushion  may  have  on  rear-fadng  child 
seats. 

Century  believes  its  new  rear-fadng 
child  restraint  design  has  some 
advantages  over  a  car  bed.  (A  car  bed  is 
a  child  restraint  system  desigrted  to 
restrain  or  p>osition  a  child  in  the  supine 
or  prone  position  on  a  continuous  flat 
surface,  laterally  across  the  vehicle 
bench  seat).  Century  said  that  its  new 
child  restraint  could  be  used  as  a 
convertible  seat,  so  that  a  particular 
child  restraint  could  be  used  by  a  child 
as  an  infant  and  as  a  toddler.  A 
consumer  would  therefore  not  need  to 
purchase  another  produd  for  a  child 
who  has  outgrown  the  car  bed.  Century 
also  said  that  its  new  child  restraint 
would  look  like  a  conventional  child 
seat,  and  consumers  would  therefore  be 
more  familiar  and  comfortable  with 
using  the  new  restraint  rather  than  a  car 
bed.  Century  also  said  that  the  new 
child  restraint  could  allow  a  driver  to 
see  the  restrained  child  better  than  a  car 
bed,  a  feature  desirable  to  parents. 

Agency  Proposal 

NHTSA  is  proposing  to  amend  the 
requirement  in  S5.1.1(b)  that  a  rear- 
fadng  child  restraint  must  not  change 
its  adjustment  position  during  a 
dynamic  test.  Change  in  adjustment 
positions  would  be  permitted  subjed  to 
meeting  certain  requirements  to  ensure 
such  movement  would  not  injure  the 
child. 

In  proposing  this  amendment,  the 
agency  is  mindful  that  the  issue  of 
"controlled  change  of  adjustment"  or 
limited  movement  from  one  adjustment 
position  to  another  during  dynamic 
testing  was  raised  earlier  in  the  history 
of  FMVSS  No.  213.  In  both  the  proposed 
and  final  rule  stages  of  the  rulemaking 
establishing  the  dynamic  testing 
requirements  of  Standard  No.  213  (43 
FR  21470,  May  18. 1978;  44  FR  72131. 
December  13, 1979).  NHTSA  dedded 
against  allowing  hmited  movement.  It 
reached  this  dedsion  out  of  a  concern 
tliat  movement  of  adjustable  restraints 
can  trap  and  sever  a  child's  finger 
between  the  moving  parts.  This  dedsion 
was  made  despite  arguments  from  some 
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manufactxirers  that  controlled  change  of 
adjustment  could  be  an  effective  energy- 
absorbing  method. 

The  agency  is  reconsidering  the 
prohibition  against  controlled  change  of 
adjustment  for  several  reasons.  First, 
there  is  the  newly  articulated  concern 
about  the  proper  positioning  of  apnea- 
prone  children  in  car  seats.  Century's 
submissions  appear  to  indicate  rear- 
facing  child  seat  designs  that  position 
the  infant  in  a  more  horizontal  position 
could  have  medical  benefits  that  could 
be  realized  if  a  seat  is  allowed  to  be 
designed  so  that  it  moves  from  its 
normal  essentially  horizontal  position  to 
an  upright  position  in  a  frontal  crash. 
For  the  safety  of  the  child,  the  restraint 
must  become  upright  in  such  a  crash 
because  the  shoulders  of  a  horizontal 
infant  are  not  sufficiently  strong  or 
developed  to  withstand  the  high  loads 
that  are  generated  in  a  crash.  It  might 
also  be  difficult  for  the  shoulder  straps 
of  a  rear-facing  restraint  to  remain 
correctly  positioned  on  the  very  small 
shoulders  of  a  horizontal  infant  during 
a  frontal  crash.  The  agency  seeks  to 
explore  the  extent  to  which  the  two 
needs,  for  the  child  to  be  upright  in  a 
crash  and  to  be  supine  while  being 
carried  normally,  can  be  met. 

Second,  there  are  the  changes  in  rear- 
facing  child  seat  designs  that  have 
occurred  since  the  1979  rulemaking.  In 
the  late  1970's,  when  the  restriction  in 
question  was  adopted,  child  seats 
typically  had  exposed  tubular  steel 
frames  that  could  readily  trap  and  injure 
a  child's  finger  in  a  crash.  The 
prohibition  against  the  changing  of 
adjustment  positions  during  dynamic 
testing  was  an  effective  and  simple 
approach  to  prevent  these  injuries.  In 
contrast,  almost  all  current  restraints  are 
constructed  out  of  heavy  duty  molded 
plastic  and  do  not  have  the  exposed 
frame  that  formerly  posed  a  safety  risk 
to  children's  Angers. 

Third,  there  are  the  changes  in  vehicle 
seat  designs,  mentioned  in  Century's 
petition,  that  have  occurred  in  recent 
years.  Vehicle  seat  designs  have 
changed  such  that  the  seating  surfaces 
in  child  restraints  placed  on  vehicle  seat 
cushions  in  current  model  vehicles  are 
more  vertical  than  when  the  restraints 
are  placed  in  vehicles  of  the  late  1970's 
and  early  1980's.  The  seat  cushion  of 
the  FMVSS  No.  213  standard  seat 
assembly,  which  is  based  on  vehicle 
models  of  the  1970's.  has  an  angle  of  9.4 
degrees  from  the  horizontal.  ("Child 
Seating  Test  Procedure  Development," 
DOT  HS  807-466.  March  1989.)  Data 
obtained  by  NHTSA  on  21  domestic  and 
import  vehicles  indicate  that  the  average 
vehicle  seat  cushion  slopes  downward 
and  to  the  rear  at  an  angle  of  15.3 


degrees  from  the  horizontal.  The 
increase  in  seat  cushion  angle  usually 
causes  a  rear-facing  child  seat  to  rotate 
5.9  degrees  toward  the  back  of  the 
vehicle.  As  a  result,  the  axis  of  the 
child's  head  and  back  rotate  rearward  by 
a  corresponding  amount,  placing  the 
child  in  a  more  upright  position.  For 
example,  a  child  in  a  rear-facing  seat 
placed  on  the  older  vehicle  seats  might 
be  reclining  at  an  angle  of  45  degrees 
from  the  horizontal,  while  the  same 
child  in  the  same  rear-facing  child  seat 
in  a  newer  vehicle  would  be  reclining 
at  about  51  degrees. 

Under  the  proposed  new  regulatory 
text,  Umited  movement  from  one 
adjustment  position  to  another  would  be 
permitted  for  "rear-facing"  child  seats 
only.  This  means  that,  in  the  case  of 
convertible  seats  with  an  infant  mode, 
movement  would  be  permitted  in  the 
infant  mode  only.  The  purpose  of 
permitting  movement  in  rear-facing 
child  seats  would  be  to  enable 
manufacturers  to  design  seats  that  can 
better  position  the  apneaprone  infant  in 
a  manner  that  would  not  compromise 
crash  protection.  Century  did  not 
submit  any  information  showing  what 
effect  movement  would  have  on 
restraints  other  than  rear-focing  child 
seats.  However,  NHTSA  requests 
comments  on  whether  movement 
should  be  permitted  in  child  restraint 
systems  other  than  rear-facing  child 
seats  (or  in  mode  other  than  the  infant 
mode  of  convertible  seats).  For  example, 
how  would  movement  in  toddler  seats 
affect  the  safety  of  those  seats, 
particularly  with  respect  to  the  child's 
head  and  legs  in  a  crash?  Comments  are 
also  sought  on  whether  movement 
should  be  permitted  to  protect  children 
from  injury  that  may  result  bom  an  air 
bag  impacting  the  child  restraint  during 
a  crash. 

The  proposal  specifies  that  rear-facing 
child  restraints  may  have  a  means  for 
repositioning  the  system's  seating 
surface  to  allow  the  occupant  to  move 
from  a  supine  position  to  a  semi- 
reclined  position  during  testing.  To 
minimize  possible  stresses  on  the  neck 
of  the  infant  resulting  from  such 
movement,  the  proposed  rule  specifies 
that  the  movement  during  dynamic 
testing  must  occxir  only  unidirectionally 
in  a  rotational  or  translational  motion. 
Thus,  the  seat  back  of  the  rear-facing 
child  seat  may  not  reverse  its  direction 
of  motion  during  the  dynamic  testing. 
Also,  the  agency  has  tentatively 
concluded  that  fingers  and  hands 
should  be  protected  against  injury  from 
moving  parts.  Comments  are  requested 
on  whether  fingers  and  hands  would  be 
effectively  protected  by  prohibiting 
openings  that  are  exposed  and  are  at 


least  Vi  inch  (6.35  millimeters  (mm))  in 
diameter  before  the  testing  from 
becoming  smaller  during  testing  due  to 
the  movement  of  the  seating  surface 
relative  to  the  restraint  system  as  a 
whole.  The  proposal  specifies  openings 
that  are  V4  inch  in  size  or  larger  oecause 
they  would  be  large  enough  to  allow 
insertion  of  a  child's  finger. 

NHTSA  notes  that  the  proposed 
requirements  regarding  openings  are 
intended  to  protect  both  the  restrained 
infant  and  persons  who  may  be 
positioned  in  the  vehicle  next  to  the 
infant.  Comments  are  requested  on 
whether  only  the  restrained  infant 
should  be  protected.  If  the  restrained 
infant  only  were  protected,  the 
requirement  might  be  revised  so  that 
only  openings  within  reach  of  the  test 
dummy  would  be  regulated. 

Comments  are  also  requested  on 
whether  S5. 1.1(b)  should  be  removed 
without  substituting  any  requirement 
that  restricts  the  movement  or  openings. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suite 
in  court. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  NHTSA  has  further 
determined  that  the  effects  of  this 
rulemaking  are  so  minimal  that 
preparation  of  a  fully  preliminary 
regulatory  evaluation  is  not  warranted. 
The  agency  believes  that  manufacturers 
would  be  minimally  affected  by  the 
proposed  amendment  because  the 
proposal  simply  permits  new  designs  in 
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rear-fadng  restraint  systems  and  does 
not  require  any  design  change  or  impose 
additional  costs  on  manufacturers. 
Manufacturers  that  do  not  want  to 
manufacture  a  rear-fadng  system  that 
can  change  adjustment  positions  would 
not  be  affected  by  this  proposal  rule. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Of  the  eleven 
current  child  restraint  manufacturers 
known  to  the  agency  (excluding  factory- 
installed  built-in  restraints],  there  are 
three  that  would  qualify  as  small 
businesses.  These  businesses  do  not 
comprise  a  substantial  number  of  small 
entities  that  are  affected  by  this 
proposed  rule. 

Regardless  of  the  number  of  small 
businesses,  this  proposed  rule  would 
not  have  a  signiflcant  economic  impact 
on  these  entities.  The  proposed  rule 
would  affect  manufacturers  only  if  they 
choose  to  manufacture  a  rear-fadng 
system  that  can  change  adjustment 
positions  in  Standard  213's  dynamic 
test.  The  proposed  amendment  could 
benefit  manufacturers  by  allowing  them 
'  to  manufacturer  and  sell  a  new  product. 
However,  the  agency  does  not  know  if 
manufacturers  other  than  Century  are 
interested  in  such  a  product,  and  even 
if  they  were,  whether  consumers  would 
purchase  the  product.  The  proposed 
amendment  could  provide  benefits  to 
apnea-prone  children  by  allowing 
manufacturers  to  produce  a  child 
restraint  system  that  could  position 
these  children  in  a  manner  more 
appropriate  for  their  condition. 
However,  the  agency  does  not  have 
information  to  estimate  those  possible 
benefits. 

Small  organizations  and  governmental 
jurisdictions  procure  child  restraint 
systems  for  programs  such  as  leaner 
programs.  NHTSA  does  not  believe  the 
costs  of  child  restraint  systems  would 
increase  by  this  proposal.  Thus,  these 
entities  would  not  be  significantly 
affected  by  this  proposed  rule. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
is  accordance  with  the  prindples  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
suffident  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commentera  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
dosing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  U{>on 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 


List  ofSubiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— (AMENDED] 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Aolberity:  15  U.S.C  1392, 1401, 1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

f571Jt13    [AmMMtod] 

2.  In  §  571.213,  S4  would  be  amended 
by  adding  in  alphabetical  order  the 
following  definition: 

Rear-facing  child  restraint  system 
means  a  child  restraint  system,  except  a 
car  bed,  that  positions  a  child  to  face  in 
the  direction  opposite  to  the  normal 
direction  of  travel  of  the  motor  vehide. 

3.  In  §  571.213,  the  introductory  text 
of  S5.1.1,  and  S5. 1.1(b),  would  be 
revised  to  read  as  follows: 

S5.1.1  Child  restraint  system  integrity. 
When  tested  in  accordance  with  S6.1, 
each  child  restraint  system  shall  meet 
the  requirements  of  paragraphs  (a) 
through  (c)  of  this  section. 

(b)(1)  If  adjustable  to  different 
positions,  remain  in  the  same 
adjustment  position  during  the  testing 
that  it  was  in  immediately  before  the 
testing,  except  as  otherwise  spedfied  in 
paragraph  (b)(2). 

(2)(i)  Subject  to  paragraph  (b)(2)(ii)  of 
this  section  a  rear-fadng  child  restraint 
system  may  have  a  means  for 
repositioning  the  seating  surface  of  the 
system  that  allows  the  system's 
occupant  to  move  from  a  reclined 
position  to  an  upright  position  during 
testing. 

(ii)(A)  The  movement  of  the  seating 
surface  during  testing,  relative  to  the 
restraint  system  as  a  whole,  shall  be 
unidirectional  rotation  or  translation. 

(B)  No  opening  that  is  exposed  and  is 
larger  than  '/<  inch  (6.35  mm)  before  the 
testing  shall  become  smaller  during  the 
testing  as  a  result  of  the  movement  of 
the  seating  surface  relative  to  the 
restraint  system  as  a  whole. 

3.  In  S  571.213,  S5.1.1(a)  would  be 
amended  by  removing  the  semi-colon 
appearing  at  the  end  of  the  paragraph 
and  adding  a  period  in  its  place. 

Issued  on  May  20. 1993. 
B«fTy  Fetrice. 

Associate  Administrator  for  rulemaking. 
IFR  Doc.  93-12388  Filed  5-25-93;  8:45  ami 
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DEPARTMENT  OF  THE  MTEMOfl 

Rsh  and  WlldIHe  S«rvtc« 

50  CFR  Part  20 
RIN  10ia-AB60 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulatlona  Propoaaia  for 
Certain  Fadaral  Indian  Reservationa 
and  Ceded  Liinda  for  the  1993-94 
Seaaon 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent:  request  for 

proposals  from  Indian  tribes  desiring 

special  migratory  bird  hunting 

regulations  for  the  1993-94  hunting 

season. 

SUMMARY:  The  purpose  of  this  Notice  of 
Intent  is  to  request  proposals  from 
Indian  tribes  that  wish  to  establish 
special  migratory  bird  hunting 
regulations  for  the  1993-94  hunting 
season,  under  the  interim  guidelines 
implemented  for  this  purpose  in 
September  1985.  Proposals  must 
include  the  details  described  later  in 
this  document.  The  U.S.  Fish  and 
Wildlife  Service  (Service)  also 
welcomes  comments  concerning  this 
Notice  of  Intent. 

DATES:  Proposals  and  comments  should 
be  submitted  as  soon  possible  and  must 
be  received  by  June  11. 1993. 
ADDRESSES:  All  proposals  and 
comments  should  be  submitted  to  the 
Director  (FWS/MBMO).  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior.  634  Arlington  Square.  1849  C 
Street.  NW..  Washington.  DC  20240.  A 
copy  of  the  proposal  should  be  sent  to 
the  appropriate  Service  Regional  office 
at  the  address  shown  near  the  end  of 
this  document.  Also,  tribes  that  request 
special  hunting  regulations  for  tribal 
members  on  ceded  lands  should  send  a 
copy  of  the  proposal  to  officials  in  the 
ejected  State(s). 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse.  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  room  634.  4401  No.  Fairfax 
Drive.  Arlington.  Virginia  22203. 
Telephone:  703/358-1714. 
SUPPLEMENTARY  MFORMATION: 

Baclcground 

Beginning  with  the  1985-86  hunting 
season,  the  Service  has  employed 
interim  guidelines  described  in  the  June 
4.  1985  Federal  Register  (50  FR  23467) 
to  establish  special  migrator)*  bird 
hunting  regulations  on  Federal  Indian 
reservations  (including  off-reservation 


trust  lands)  and  ceded  lands.  The 
guidelines  were  developed  in  response 
to  tribal  requests  for  Service  recognition 
of  their  reserved  hunting  rights,  and  for 
some  tribes,  recognition  of  their 
authority  to  regulate  hunting  by  both 
tribal  and  nontribal  members 
throughout  their  reservations.  The 
guidelines  include  pvossibilities  for:  (1) 
On-reservation  hunting  by  both  tribal 
and  nontribal  members,  with  hunting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal 
frameworks,  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s);  (2)  on-reservation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits;  and  (3)  off-reservation  hunting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  annual  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada.  The  guidelines  are  capable  of 
application  to  those  tribes  that  have 
reserved  hunting  rights  on  Federal 
Indian  reservations  (including  off- 
reservation  trust  lands)  and  ceded  lands. 
They  also  apply  to  the  establishment  of 
migratory  bird  hunting  regulations  for 
nontribal  members  on  all  lands  within 
the  exterior  boundaries  of  reservations 
where  tribes  have  full  wildlife 
management  authority  over  such 
hunting,  or  where  the  tribes  and  affected 
States  otherwise  have  reached 
agreement  over  hunting  by  nontribal 
members  on  non-Indian  lands. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consuH  with  a  tribe  and 
State  with  the  aim  of  facilitating  an 
accord.  The  Service  also  will  consult 
jointly  with  tribal  and  State  officials  in 
the  affected  States  where  tribes  may 
wish  to  estabhsh  special  hunting 
regulations  for  tribal  members  on  ceded 
lands.  As  explained  in  previous 
rulemaking  documents,  it  is  incumbent 


upon  the  tribe  and/or  the  State  to  put 
forward  a  request  for  consultation  as  a 
result  of  the  proposal  being  published  in 
the  Federal  Register.  The  Service  will 
not  presume  to  make  a  determination, 
without  being  advised  by  a  tribe  or  a 
State,  that  any  issue  is/is  not  worthy  of 
formal  consultation. 

One  of  the  guidelines  provides  for  the 
continuation  of  harvest  of  waterfowl 
and  other  migratory  game  birds  by  tribal 
members  on  reservations  where  it  is  a 
customary  practice.  The  Service  does 
not  oppose  this  harvest,  provided  it 
does  not  take  place  during  the  closed 
season  required  by  the  1916  Canadian 
Migratory  Bird  Treaty,  and  it  is  not  so 
large  as  to  adversely  affect  the  status  of 
the  migratory  bird  resource.  Since  the 
1987-88  hunting  season,  the  Service  has 
reached  annual  agreement  with  the 
Mille  Lacs  Band  of  Chippewa  Indians 
for  hunting  by  tribal  members  on  their 
lands  in  Minnesota.  The  Service  will 
continue  to  consult  with  tribes  that  wish 
to  reach  a  mutual  agreement  on  hunting 
regulations  for  on-reservation  hunting 
by  tribal  members. 

The  guidelines  should  not  be  viewed 
as  inflexible.  Nevertheless,  the  Service 
believes  that  they  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and 
management  authority  of  Indian  tribes 
while  ensuring  that  the  migratory  bird 
resource  receives  necessary  protection. 
The  conservation  of  this  important 
international  resource  is  paramount. 
Use  of  the  guidelines  is  not  required  if 
tribe  wishes  to  observe  hunting 
regulations  established  by  the  State{s)  in 
which  the  reservation  is  located. 

Details  Needed  in  Tribal  Proposals 

Tribes  that  wish  to  use  the  guidelines 
to  establish  special  hunting  regulations 
for  the  1993-94  hunting  season  must 
submit  a  proposal  that  includes:  (1)  The 
requested  hunting  season  dates  and 
other  details  regarding  regulations  to  be 
observed;  (2)  harvest  anticipated  under 
the  requested  regulations;  (3)  methods 
that  will  be  employed  to  measure  or 
monitor  harvest  (mail-questionnaire 
survey,  bag  checks,  ets.);  (4)  steps  that 
will  be  taken  to  limit  level  of  harvest, 
where  it  could  be  shown  that  failure  to 
limit  such  harvest  would  impact 
seriously  on  the  migratory  bird  resource; 
and  (5)  tribal  capabilities  to  establish 
and  enforce  migratory  bird  hunting 

Tlations. 
this  coming  season,  as  for  the  past 
two  years,  the  final  hunting  regulations 
that  will  be  established  for  Indian  tribes 
will  have  separate  rulemakings  for  early 
and  late  seasons.  A  primary  purpose  for 
publishing  rulemakings  in  the  Federal 
Register  is  to  inform,  as  fully  as 
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possible,  the  affected  entities  and  the 
general  public  of  actions  regulatory 
agencies  propose  and  ultimately  t^e. 
To  fully  meet  regulatory  agency  legal 
responsibilities  and  inform,  the 
rulemakings  should  contain  an 
appropriate  level  of  relevant  detail.  In 
the  paist.  in  these  regulations,  little 
detail  has  been  included  with  only,  in 
many  instances,  references  to 
unfinalized  State  regulations  and  final 
Federal  frameworks.  Thus,  the  Service 
has  modified  the  tribal  regulations 
procedure  somewhat  in  an  attempt  to 
allow  the  final  regulations  to  better 
stand-alone  and,  thus,  provide  greater 
clarity  of  requirement  with  regard  to 
season  dates,  season  lengths,  and  bag/ 
possession  limits.  In  those  few  instances 
where  a  waterfowl  season  begins  in  the 
early  season,  it  may  still  be  necessary  to 
describe  the  regulations  generally,  as  in 
past  years,  in  relation  to  unpublished 
final  ft^meworks.  However,  as  in 
previous  years,  only  a  single  proposed 
rule  will  be  published  that  will  include 
both  early  and  late  seasons.  For  the 
purposes  of  these  regulations,  an  early 
season  is  one  that  b^ins  before  October 
1  and  a  late  season  is  one  that  begins  on 
October  1  or  later.  Although  only  a 
rough  distinction,  early  seasons  usually 
focus  on  nonwaterfowl  s(>ecies,  i.e., 
doves  pigeons,  etc.,  and  later  seasons 
usually  focus  on  waterfowl.  The  Service 
is  setting  a  target  date  for  publishing  the 
proposed  rulemaking,  containing  tribal 
proposals,  of  July  16,  1993,  with  final 
rules  for  early  and  late  seasons  of  about 
August  20,  September  21, 1993, 
respectively. 

The  Service  again  notes  that  duck 
hunting  regulations  for  recent  hunting 
seasons  have  been  restrictive  because  of 
low  duck  populations  caused  by  a 
lengthy  period  of  drought  in  the  prairie 
pothole  region  of  Canada  and  the  U.S. 
Although  es[)ecially  severe  in  1988  and 
1989,  the  general  situation  with  regard 
to  wetland  habitat  is  improving  in  and 
around  the  prairie  pothole  area. 
However,  several  years  of  favorable 
water  conditions  and  reproduction 
probably  will  be  required  before  duck 
numbers  will  again  allow  more  liberal 
bag  limits.  Thus,  the  Service  expects  a 
continuation  of  restrictive  bag  limits 
during  the  1993-94  season.  In  1993,  the 
Service  will  continue  to  monitor  closely 
the  status  of  duck  populations,  and 
Indian  tribes  should  consider  the 
current  situation  when  developing  their 
bunting  season  proposals. 

A  tribe  that  desires  the  earliest 
possible  opening  of  the  waterfowl 
season  should  specify  this  is  the 
proposal,  rather  than  request  a  date  that 
might  not  be  within  the  final  Federal 
fiBmeworks.  Similarly,  unless  a  tribe 


wishes  to  set  more  restrictive  - 
regulations  than  Federal  regulations  will 
permit,  the  proposal  should  request  the 
same  daily  bag  and  possession  limits 
and  season  length  for  ducks  and  geese 
that  Federal  regulations  are  likely  to 
permit  the  States  in  the  Flyway  in 
which  the  reservation  is  located. 

The  Service  notes  also  that  because  of 
a  long-term  decline  of  mourning  doves 
in  the  Western  Management  Unit,  the 
recent  hunting  regulations  for  States  in 
the  unit  were  more  restrictive  than  they 
have  been  historically.  Although  the 
numbers  seem  to  have  stabilized 
somewhat,  similar  regulations  likely 
will  be  established  in  the  unit  for  this 
species  for  the  1993-94  hunting  season, 
with  the  goal  of  increasing  the  overall 
size  of  the  population. 

Further,  because  of  concern  for  the 
continued  viability  of  the  population, 
the  Service  is  considering  not  opening 
hunting  seasons  for  the  Pacific  Coast 
population  of  band-tailed  pigeons  in  the 
upcoming  1993-94  season.  The  Service 
believes  better  information  is  needed  to 
successfully  manage  this  species,  in 
both  the  Pacific  Coast  and  Interior 
populations,  and  will  pursue  data 
gathering  through  harvest  surveys 
resulting  from  mandatory  permits  and/ 
or  through  the  Harvest  Information 
Program.  The  tribes  should  consider  this 
situation  when  proposing  harvest 
regulations  for  this  species. 

Pertinent  details  in  proposals  received 
from  tribes  will  be  published  for  public 
review  in  later  Federal  Register 
documents.  Because  of  the  time 
required  for  Service  and  public  review, 
Indian  tribes  that  desire  special 
migratory  bird  hunting  regulations  for 
the  1993-94  hunting  season  should 
submit  their  proposals  as  soon  as 
possible,  but  no  later  than  June  4, 1993. 
Tribal  inquiries  regarding  the  guidelines 
and  proposals  should  be  directed  to  the 
appropriate  Service  Regional  Office. 

Fish  and  Wildlife  Service  Regional 
GfTices 

(Address  Regional  Director,  U.S.  Fish 
and  Wildlife  Service) 

Region  1 

States:  California,  Hawaii,  Idaho, 

Oregon,  Washington 
Address:  911  NE.  11th  Ave.,  Portland, 

OR  97232-4181 
Telephone:  503/231-6118 

Begion  2 

States:  Arizona,  New  Mexico, 

Oklahoma,  Texas 
Address:  P.O.  Box  1306,  500  Gold  Ave.. 

SW..  Albuquerque,  NM  87102 
Telephone:  505/766-2321 


Begion  3 

States:  Iowa,  Illinois.  Michigan, 
Minnesota,  Missouri,  Ohio,  Wisconsin 

Address:  Fed.  Bldg..  Ft.  Snelling,  Twin 
Qties.  MN  55111 

Telephone:  612/725-3563 
Begion  4 

States:  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina.  South 
Carolina.  Tennessee 

Address:  Richard  B.  Russell  Federal 
Bldg..  room  1200.  75  Spring  St.,  SW.. 
Atlanta,  GA  30303 

Telephone:  404/331-3588 
Begion  5 

States:  Connecticut.  Delaware, 
Massachusetts,  Maryland,  Maine, 
New  Hampshire,  New  Jersey. 
Pennsylvania.  Rhode  Island,  Virginia, 
Vermont,  West  Virginia 

Address:  300  Westgate  Center  Dr.. 
Hadley.  MA  01035-9589 

Telephone:  617/965-5100 

Begion  6 

States:  Colorado,  KaAsas,  Montana. 
North  Dakota,  Nebraska,  South 
Dakota.  Utah.  Wyoming 

Address:  P.O.  Box  25486.  Denver 
Federal  Center.  Denver.  CO  80025 

Telephone:  303/236-7920 
Begion  7 

State:  Alaska 

Address:  1011  E.  Tudor  Road. 
Anchorage,  AK  99503 

Telephone:  907/786-3542 

Authorship 

The  primary  author  of  this  Notice  of 
Intent  is  Dr.  Keith  A.  Morehouse.  Office 
of  Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Fart  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation.  Wildlife. 

The  rules  that  eventually  may  be 
promulgated  for  the  1993-94  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3. 
1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  as  amended. 

Dated:  March  24. 1993. 
Riclurd  N.  Smith, 

Deputy  Director,  Fish  and  Wildlife  Service. 
[PR  Doc.  93-1 Z457  Filed  5-25-93;  8:45  ami 
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DEPAFTTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

Summer  Flounder  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  avail^ility  of  a  fishery 
management  plan  amendment  and 
request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  that 
the  Mid-Atlantic  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  Copies  of  the  amendment 
may  be  obtained  from  the  Council  (see 
ADDRESSES). 

DATES:  Comments  on  Amendment  4 
must  be  received  on  or  before  May  26, 
1993. 

ADDRESSES:  All  comments  may  be  sent 
to  Richard  B.  Roe,  Director,  Northeast 
Region,  National  Marine  Fisheries 
Service,  1  Blackburn  Drive,  Gloucester, 
MA  01930-3799.      , 

Copies  of  Amendment  4,  the 
environmental  assessment,  and  the 


regulatory  impact  review  may  be 
obtained  from  John  C  Bryson,  Executive 
Director,  Mid- Atlantic  Fishery 
Management  Council,  room  2115, 
Federal  Building,  300  S.  New  Street. 
Dover,  DE  19001-679a 
FOR  FURTHER  INFORMATION  COWrACT: 
Kathi  L.  Rodrigues,  508-281-9324. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  each  regional  fishery 
management  council  to  submit  any 
fishery  management  plan  or  amendment 
it  prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  the 
Secretary,  upon  receiving  the  FMP  or 
amendment,  to  publish  immediately  a 
notice  that  the  FMP  or  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
the  public  comments  in  determining 
whether  to  approve,  disapprove,  or 
partially  disapprove  the  FMP  or 
amendment. 

The  proposed  amendment  would 
adjust  for  the  underreporting  in 
Connecticut's  catch  data  used  for 
specifying  state  shares  of  commercial 
quota  in  Amendment  2  to  the  FMP.  The 
allocation  of  the  state  quota  shares  was 
based  on  historical  landings  data. 


Subsequent  to  approval  and 
impleraeotation  oi  Amendment  2. 
ASMFC  member  states  recognized  that 
Connecticut's  comm«cial  landings  were 
underreported  from  the  early  to  mid- 
1980 's.  "This  action  would  revise  the 
percentage  of  the  commercial  quota 
allocated  to  each  state,  and  the  manner 
in  which  1994  state  quotas  would  be 
adjusted  for  quota  overages  that  may 
occur  in  1993.  Emergency  regulations 
were  effective  on  May  4, 1993  (58  FR 
27214;  May  7, 1993)  to  implemwit  this 
revision  on  a  temporary  basis  while  this 
amendment  was  being  prepared  for 
submission. 

Regulations  proposed  by  the  Council 
to  implement  this  amendment  are 
scheduled  to  be  published  within  15 
days. 

List  of  Subiects  in  50  CFR  part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  21, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc  93-12486  Filed  5-21-93;  3:46  pml 
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section. 


ACTION 

Information  Colloctlon  SubmHtad  to 
ttM  Offlco  of  Managoment  and  Budget 
for  Raviow 

AGENCY:  ACTION. 

ACTION:  Information  collection 
submitted  to  the  Office  of  Management 
and  Budget  (OBM)  for  review. 

SUMMARY:  The  following  form  has  been 
submitted  to  0MB  for  approval  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  entry  is  not  subject  to 
44  U.S.C  3504(h).  Copies  of  the 
submissions(s)  may  be  obtained  from 
the  ACTION  Clearance  Officer. 

DATES:  0MB  and  ACTION  will  consider 
comments  received  by  June  25, 1993. 

ADDRESSES:  Send  comments  to  both: 

Willard  L  Hoing,  Clearance  Officer, 
ACTION,  1100  Vermont  Ave.,  NW., 
Washington,  DC  20525 

Steve  Semenuk,  Desk  Officer  for 
ACTION,  3002  New  Executive  Officer 
Bldg.,  Washington,  DC  20503 

SUPI>LEMENTARY  INFORMATION: 

Title  and  Number  of  Form:  Special 
Volunteer  Programs  Project  Oant 
Apphcation,  Form  No.  424-PDD. 

'■    Need  and  Use:  Need:  To  assure  that 
applicants  meet  program  requirements. 
Use:  The  information  provided  is 
considered  by  ACTION  when 
determining  initial  and  renewal 
funding. 

Type  of  Bequest:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Respondent's  Obligation  to  Reply: 
Required  to  obtain/retain  benefits. 


Supporting  Statement 

Project  Application,  Title  I,  Pail  C 

A.  Justification 

1.  Circumstances  That  Make  the 
Information  Collection  Necessary 

The  Project  Application  is  a  federal 
grant  application  requirement  specified 
by  OMB  Circulars  A-102  and  A-110. 
llie  fiscal  information  (Parts  I  and  II)  is 
standard,  required  by  law,  and  is 
submitted  by  all  applications.  The 
instructions  in  the  Circulars  for 
preparing  the  narrative  (Part  III  of  the 
Application  for  Federal  Assistance) 
provide  for  a  "free  form"  formal.  This 
format  lends  itself  to  the  exploratory 
nature  of  the  Demonstration  Grants  and 
the  initiating  nature  of  other  Part  C 
grants.  It  includes  the  formatted  woric 
plan,  which  assists  sponsors  in  fulfilling 
the  requirements  of  defining  the 
"approach"  for  accomplishing  the 
proposed  work.  It  has  the  additional 
advantage  of  enabling  agency  staff  to 
review  proposals  more  expeditiously, 
especially  in  the  section-by-section 
analysis  of  the  hundreds  of  apphcations 
received  for  the  Part  C  grants. 

2.  How.  by  Whom,  and  for  What 
Purpose  the  Information  is  to  be  Used 

The  information  in  the  Project 
Application,  submitted  by  potential  and 
existing  project  sponsors  and  grantees, 
is  considered  by  ACTION  staff  in 
making  decisions  regarding  initial  and 
renewal  funding.  The  agency  would  be 
unable  to  make  decisions  regarding 
grant  funding  and  project  renewals 
without  the  information. 

3.  Use  of  Improved  Information 
Technology  to  Reduce  Burden 

There  does  not  appear  to  be  any  way 
in  which  improved  information 
technology  could  reduce  the  burden. 

4.  Efforts  to  Identify  Duplication 

The  forms  have  been  designed  to 
request  only  the  minimum  information 
required  for  decision-making  purposes. 

5.  Availability  of  Similar  Information 

The  information  is  not  available  from 
and  other  source. 

6.  Efforts  to  Minimize  Burden  to  Small 
Organizations 

Because  many  ACTION  grantees  are 
small  organizations,  the  agency  is 
especially  cognizant  of  the  burdens 


imposed  on  such  groups  by  its  reporting 
and  recordkeeping  requirements.  While 
no  specific  provision  has  been  made  to 
reduce  or  simplify  requirements  for 
small  organizations,  training  is  provided 
regularly  in  all  phases  of  project 
operation  including  reporting  and 
recordkeeping.  In  addition,  ACTION 
field  staff  is  readily  available  for 
consultation  and  to  provide  specialized 
technical  assistance  in  these  areas. 

7.  Consequence  if  Collected  Less 
Frequently 

Since  this  form  is  used  on  an  annual 
basis  during  project  development  or 
renewal,  it  does  not  lend  itself  to  less 
frequent  collection. 

8.  Special  Circumstances  That  Require 
Inconsistency  With  5  CFR  J  320. 6 

The  collection  adheres  in  every 
respect  to  5  CFR  1320.6. 

9.  Consultation  Outside  the  Agency 

The  present  format  has  been  revised 
based  upon  the  Agency's  experience 
with  the  user  public.  The  Agency 
consults  formally  with  grantee  staff 
during  annual  training  sessions.  During 
such  sessions,  consultations  between 
ACTION  staff  and  grantee  staff  are  held 
concerning  the  application  process. 
Forms  are  not  distributed  during  these 
sessions.  Grantee  staff  are  familiar  %vith 
the  application  process  because  they 
submitted  applications  within  the 
previous  year.  Feedback  from  these 
discussions  is  routinely  provided  to  the 
Program  Demonstration  &  Development 
Division,  where  it  is  fully  considered 
and  discussed  with  the  Forms  Clearance 
staff. 

JO.  Assurance  of  Confidentiality 

This  document  does  not  pertain  to 
gathering  private  information  about 
individuals.  In  situations  where 
personal  data,  such  as  resumes,  are 
provided,  the  agency  will  comply  with 
the  provision  of  the  Privacy  Act  of  1974. 
OMB  Circular  A-108.  and  agency 
regulations  set  forth  in  45  CFR  part 
1215,  "Procedures  For  Disclosure  of 
Records  Under  the  Freedom  of 
Information  Act". 

II.  Sensitive  Questions 

No  sensitive  questions  are  included. 


30142 


Federal  Register  /  Vol.  58,  No.  100  /  Wednesday,  May  26,  1993  /  Notices 


12.  Estimate  of  Annualized  Cost  to 
Government  and  Respondents 

The  cost  of  redesigning,  printing  and 
mailing  the  forms  is  estimated  at  $1,000. 
The  cost  of  processing  and  analyzing  the 
informatiqp  collected  is  estimated  at 
$42,955.  This  is  based  on  average  staff 
time  of  6  hours  each  for  400  new 
submissions,  .1  hour  for  8  renewal 
submissions  (a  total  of  2,406.4  hours),  at 
an  average  salary  of  $17.75  per  hour, 
including  state,  regional,  and 
headquarters  staff.  The  cost  to  the 
respondent  is  based  on  the  estimated  7 
hours  for  8  renewal  submissions  and 
18.5  hours  for  400  respondents 
submitting  complete  applications  for 
new  projects.  This  represents  7,456 
hours  at  an  average  salary  of  $13.00  for 
a  total  of  $96,928. 

13.  Estimate  of  Information  Collection 
Burden 

Informational  consultation  with  a  few 
respondents  led  to  the  current  burden 
estimate. 

14.  Reasons  for  Changes  in  Burden 

The  Agency's  1990  SF-83  1986 
submission  included  a  total  of  852 
respondents  for  new  and  renewal 
applications  with  a  total  burden  of 
31.950  hours.  The  new  total  of  400 
annual  applications  or  15,040  hours  is 
due  to  a  decrease  in  the  number  of 
applications  for  Part  "C"  grants.  This 
change  reflects  the  decreased  funding 
levels  for  drug  abuse  prevention  grants. 

15.  Plans  for  Tabulation,  Statistical 
Analysis  and  Publication 

None. 

B.  Collections  of  Information 
Employing  Statistical  Methods 

The  collection  does  not  employ 
statistical  methods. 

Descriptions  of  Respondents:  PuhMc 
agencies  and  private  nonprofit 
organizations. 

Frequency  of  Collection:  Annually. 

Estimated  Number  of  Annual 
Responses:  400. 

Estimated  Average  Burden  Hours  per 
Response:  37.6. 

Regulatory  Authority:  42  U.S.C  5013 
etseq. 

Date:  May  20, 1993. 
Guy  Kowakxyk, 
Acting  Director,  ACTION. 
[FR  Doc  93-12399  Piled  5-25-93;  8:45  am] 
■UJNO  COOC  MSO-M-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Exemption  From  Appeal:  South  Fork 
Boise  River  Timber  Salvage  Project, 
Sawtooth  National  Forest,  ID 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  exemption  from 
appeal  in  accordance  with  36  CFR  part 
217. 

SUMMARY:  On  May  13. 1993  Sawtooth 
National  Forest  Supervisor  Jack  E.  Bills 
requested  an  appeal  exemption  for  the 
South  Fork  Boise  River  Timber  Salvage 
Sale.  I  have  agreed  to  exempt  the  sale 
from  appeal.  The  reasons  for  this 
decision  are  discussed  in  this  notice. 
This  decision  is  made  in  conformance 
with  the  provisions  of  36  CFR 
217.4{a)(ll). 

DATES:  Effective  May  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  E.  Bills,  Forest  Supervisor, 
Sawtooth  National  Forest,  2647 
Kimberly  Road  East,  Twin  Falls,  ID 
83301-7976;  Telephone:  (208)  737- 
3200. 

SUPPLEMENTARY  INFORMATION:  Several 
years  of  drought  in  southwest  Idaho 
have  reduced  soil  moisture  and 
weakened  conifer  trees.  Since  1990  a 
tussock  moth  infestation  has  repeatedly 
defoliated  Douglas-flr  trees  on 
thousands  of  acres  on  the  Sawtooth 
National  Forest.  Many  of  these  trees 
have  died  frt)m  the  effects  of  the 
defoliation. 

As  part  of  the  effort  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  insect  epidemic,  Sawtooth 
National  Forest  personnel  have 
developed  a  proposal  to  harvest  dead 
and  dying  timber,  and  reforest  damaged 
acres.  The  Forest  Service  has  completed 
the  South  Fork  Boise  River  Salvage 
Project  Environmental  Assessment  (EA). 
Issues  have  been  identified,  alternatives 
have  been  developed  and  an  analysis  of 
the  effects  of  implementing  timber 
salvage  is  complete.  The  public  issues 
identified  are: 

Idaho  Department  of  Fish  and  Game: 
Recommended  no  new  roadbuilding  or 
reopening  of  existing  closed  road  and 
logging  by  helicopter  only.  Concerned 
about  possible  lost  hunting 
opportiinities,  wetland  and  riparian 
ares,  snag  management,  and  long  term 
impacts. 

Blue  Ribbon  Coalition  Inc.:  Concerned 
about  the  impact  of  dying  trees  on  the 
recreation  resource,  that  protection  be 
provided  to  the  trails  system,  and  any 
winter  logging  be  coordinated  with 
winter  snowmobile  use. 


Committee  for  Idaho's  High  Desert: 
Concerned  about  salvage  harvest  in 
roadless  areas  and  effects  of  salvage  on 
increasing  tussock  moth  attacks. 

U.S.  Fish  and  Wildlife  Service: 
Concerned  about  effects  on  threatened 
and  endangered  species,  water  quality, 
aquatic  habitat,  wetlands  and  riparian 
areas,  wildlife  habitats,  and  future 
landscape  changes. 

Idaho  Department  of  Parks  and 
Recreation:  Concerned  about  impacts  on 
trails  and  scenic  beauty. 

These  issues  were  addressed  in  the 
environmental  analysis  conducted  for 
this  project. 

The  analysis  area  for  the  South  Fork 
Boise  River  Salvage  Project  is  located 
about  26  miles  northwest  of  Fairfield,    . 
Idaho.  The  Forest  would  salvage  trees 
dead  or  dying  from  the  tussock  moth 
epidemic  on  208  acres  and  recover 
approximately  1.5  million  board  fee 
(MMBF)  of  sawtimber  and  0.2  MMBF  of 
firewood  products.  It  is  estimated  that 
0.7  mile  of  temporary  road  construction 
is  needed  to  access  landings.  The 
tu.<>sock  moth  infestation  has  created 
several  open  areas  of  dead  and  dying 
trees.  Salvage  of  these  stands  could 
result  in  openings  ranging  in  size  from 
1  to  6  acres.  These  acres  would  be 
rehabilitated  by  planting  with 
ponderosa  pine,  lodgepole  pine,  and 
Douglas-fir,  to  increase  the  sites'  timber 
productivity,  resilience  and  diversity. 
Natural  regeneration  would  be  used  to 
reforest  small  areas  (less  than  one  acre 
in  size). 

Management  direction  for  the  General 
Forest  and  Roaded/Recreation- 
Developed  management  ares  are 
established  in  the  Sawtooth  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan).  The  proposed  project 
is  not  within  an  Inventoried  Roadless 
Area.  The  Forest  Plan  provides  for  the 
removal  of  timber  form  lands  within  the 
project  area.  In  addition,  the  Forest  Plan 
prescribes  standards  to  protect  soil, 
water,  wildlife,  visual,  and  other  onsite 
resources. 

The  proposed  action  for  the  South 
Fork  Boise  River  Salvage  project  is 
consistent  with  standards  and 
guidelines,  objectives,  and  direction 
contained  in  the  Forest  Plan. 

Forest  Pest  Management  Specialists 
have  monitored  the  insect  epidemic  and 
have  concluded  that  the  current 
epidemic  has  subsided.  Although 
salvage  harvesting  and  reforestation 
would  not  affect  insect  population 
dynamics,  these  activities  would:  (1) 
Recover  valuable  timber  that  would 
otherwise  deteriorate,  (2)  reforest  those 
areas  that  have  been  left  without  tree 
cover  as  a  result  of  the  insect-caused 
mortality  and  (3)  generate  Knutson* 
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Vandenberg  (K-V)  funds  for  use  to 
restore  forest  resources  that  have  been 
damaged  by  the  insect  epidemic. 

The  Forest  Supervisor  has  determined 
through  scoping  and  environmental 
analysis  there  is  justification  to  expedite 
this  project 

The  decision  for  the  South  Fork  Boise 
River  Timber  Salvage  Project  may  be 
implemented  after  publication  of  this 
notice  in  the  Federal  Register  and  after 
the  decision  document  has  been  signed 
by  the  resjponsible  official.  If  the  project 
is  delayed  because  of  an  appeal  (delays 
of  up  to  150  days  are  possible),  it  is 
likely  that  much  of  the  salvage  harvest 
could  not  be  implemented  during  the 
1903  normal  operating  season.  This 
would  result  in  a  loss  of  an  estimated 
1.5  MMBF  sawtimber  product  due  to 
deterioration.  The  total  estimated  value 
of  the  merchantable  dead,  dying  and 
imhealthy  timber  is  $350,000.  Of  this, 
approximately  $87,500  would  be 
returned  to  counties  from  25  percent 
fund  receipts.  Delays  resulting  from 
appeals  could  cause  the  loss  of  up  to 
half  of  this  value  and  potentially  make 
the  salvage  sale  unattractive  to  timber 
purchasers.  This  would  jeopardize  the 
objectives  of  the  recovery  and 
rehabilitation  project. 

Pursuant  to  36  CFR  217.4(a)(ll),  the 
following  is  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natujaJ  phenomena,  such 
as,  wildfires  •  •  •  when  the  Regional 
Forester  •  •  •  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Notice 
for  the  South  Fork  Boise  River  Timber 
Salvage  Project  will  be  signed  by  the 
District  Ranger,  Fairfield  Ranger 
District,  Sawtooth  National  Forest. 
Therefore,  this  project  vnll  not  be 
subject  to  review  imder  36  CFR  part 
217. 

Dated:  May  19, 1993. 

Gray  F.  Keynolds. 

Regional  Forester,  Intermountain  Region, 
USD  A  Forest  Service. 

[FR  Doc  93-12426  Filed  S-25-93;  8:45  am] 

MIUNQ  CODE  M10-11-M 


Soil  CooMrvation  Service 

Intfan  Craelt-Van  Buren  Watershed, 
Iowa 

MMrwCY;  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  availability  of 

environmental  assessment. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  Soil  Conservation 
Service  Guidelines  (7  CFR  part  650); 
and  section  404  of  the  Clean  Water  Act 
of  1977  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  of  availability  of  an 
Environmental  Assessment  for  the 
Indian  Creek- Van  Buren  Watershed,  Van 
Buren  County,  Iowa.  This 
Environmental  Assessment  was 
prepared  as  a  supplement  to  the  1983 
Environmental  Impact  Statement.  It 
provides  clarification  and  further 
information  on  additional  actions  taken 
in  the  Watershed  after  the  issuance  of 
the  1983  Environmental  Impact 
Statement.  Single  copies  of  the 
Environmental  Assessment  can  be 
obtained  and  comments  provided  to 
James  M.  Reel  at  the  address  shown 
below. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  M.  Reel,  Water  Resources 
Planning  Leader,  Soil  Conservation 
Service,  693  Federal  Building,  210 
Walnut  Street,  E>es  Moines,  Iowa,  50309. 
(515) 284-4135. 

Comments  will  be  accepted  30  days 
from  the  publication  date  of  this 
document. 

Dated:  May  13, 1993. 
Leroy  Brown, 

Acting  State  Conservationist. 
(FR  Doc.  93-12173  Filed  5-2S-93:  8:45  am) 

HLUNQ  COOC  M10-1S-M 


DEPARTiyiENT  OF  COiMIMERCE 

Foreign-Trade  Zone*  Board 
[Ordw  No.  640] 

Grant  of  Authority  for  Subzone  Status 
WirstK)  Company  (Poiyethyiene 
Tubing)  Appie  Valley.  Minnesota 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment  *  •  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Oistoms 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  faciUties 
cannot  serve  the  specific  use  involved; 


Whereas,  an  application  from  the 
Greater  Metropolitan  Area  Foreign 
Trade  Zone  Commission,  grantee  of 
Foreign-Trade  Zone  119  (Minneapolis- 
St.  Paul  Area),  for  authority  to  establish 
a  special-purpose  subzone  for  the 
polyethylene  tubing  manufacturing 
plant  of  the  Wirsbo  Company,  in  Apple 
Valley,  Minnesota,  was  filed  by  the 
Board  on  July  21, 1992,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  25-92. 
57  FR  34115,  8-3-92);  and. 

tVhereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board's 
regulations  would  be  satisfied,  and  that 
approval  of  the  application  would  be  in 
the  public  interest  if  initial  approval  is 
for  a  Umited  time  period; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  119B)  at  the  Wirsbo 
Company  plant  in  Apple  Valley, 
Minnesota,  at  the  location  described  in 
the  application,  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§  400.28,  for  a  period  of  3  years  from  the 
date  of  activation  of  zone  procedures  at 
the  plant,  subject  to  extension  upon 
review. 

Signed  at  Washington,  DC,  this  18th  day  of 
May  1993. 

JoMph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.Chairman,  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 

Attest: 
John  |.  D«  Ponte.  Jr.. 

Executive  Secretary. 

[FR  Doc.  93-12475  Filed  5-25-93;  8:45  am) 

■aUNO  CODE  SB1fr-DS-# 


[Docket  1»-93] 

Proposed  Foreign-Trade  Zone — 
Fostoria,  OH;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Fostoria,  Ohio, 
requesting  authority  to  establish  a 
general-purpose  foreign-trade  zone  in 
Fostoria,  Ohio,  adjacent  to  the  Toledo 
Customs  port  of  entry.  The  application 
was  submitted  pureuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  May 
14, 1993.  The  applicant  is  authorized  to 
make  the  proposal  under  §  1743.11  of 
the  Ohio  Revised  Code. 

The  proposed  zone  in  Fostoria  would 
be  the  third  general-purpose  zone  in  the 
Toledo  Customs  port  of  entry  area.  The 
existing  zones  in  the  area  are:  FTZ  8  in 
Toledo  (Grantee:  Toledo-Lucas  County 
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Port  Authority,  Board  Order  51. 25  FR 
9909. 10/15/60):  and.  FTZ  151  in 
Findlay  (Grantee:  Community 
Development  Foundation.  Board  Order 
389.  53  FR  27058,  7/18/88). 

The  proposed  zone  would  be  located 
at  an  industrial  park  (57  acres)  known 
as  "23  Corporate  Place"  located  on  U.S. 
Route  23.  Fostoria.  The  park  is  operated 
by  the  Fostoria  Economic  Development 
Corporation,  which  will  administer  the 
zone  project. 

The  application  indicates  a  need  for 
additional  zone  services  in  the  Fostoria 
area.  Several  firms  have  indicated  an 
interest  in  using  zone  procedures  for 
warehousing/distribution  of  such  items 
as  industrial  and  commercial  heating 
equipment,  conveying  equipment, 
computer  products,  and  industrial  and 
commercial  lighting  fixtures.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis.  In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  June  16, 1993,  at  10  a.m.  in 
the  Fostoria  Economic  Development 
Corporation  Meeting  Room,  121  North 
Main  Street.  Fostoria,  Ohio.  Also,  public 
comment  in  writing  is  invited  from 
interested  parties.  Such  submissions 
(original  and  3  copies]  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  July 
26, 1993.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
August  9. 1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  the  Director,  Fostoria 
Economic  Development  Corporation, 
121  North  Main  Street,  Fostoria,  OH. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  room 
3716.  U.S.  Department  of  Commerce. 
14th  k  Pennsylvania  Avenue. 
NW..Washington.  DC  20230. 

Dated:  May  19, 1993. 
Joha  J.  Oa  Ponle,  Jr.. 
Executive  Secretary. 

(PR  Doc.  93-12473  Filed  5-25-93;  8:45  am) 
MUJNa  cooc  Mio-oe-p 


[Order  No.  639] 

Approval  for  Procassing  Activity 
(Children'a  Booka)  WItMn  Foralgn- 
Trada  Zona  41  Mllwaukaa,  Wtaconain 
Araa 

Piusuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  Jiuie  18. 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

After  consideration  of  the  request 
submitted  by  the  Foreign  Trade  Zone  of 
Wisconsin,  Ltd.,  grantee  of  FTZ  41, 
Milwaukee,  Wisconsin  area  (filed  8/6/92)  on 
Iwhalf  of  Western  Publishing  Company,  Inc., 
for  authority  to  conduct  activity  within  FTZ 
41  involving  the  attachment  of  electronic 
sound  pads  to  children's  books,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act,  as  amended,  and  the 
Board's  regulations  would  be  satisHed,  and 
that  the  proposal  would  be  in  the  public 
interest,  if  approval  were  initially  for  a 
limited  time  period,  approves  the 
application,  for  a  period  of  3  years  from  the 
date  of  activation  of  zone  procedures  at  the 
Western  Publishing  Company.  Inc  operation, 
subject  to  extension  upon  review. 

Approval  is  subject  to  the  FTZ  Act  and 
FTZ  Board's  regulations  (as  revised.  56  FR 
50790-0808. 10/8/91),  including  Section 
400.28. 

Signed  at  Washington,  DC.  this  18th  day  of 
May  1993. 
JoMph  A.  Spelrini. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration  Chairman,  Committee 
of  Alternates  Foreign-Trade  Zones  Board. 

Attest: 
|ohn  |.  Da  Fonts.  Jr., 

Executive  Secretary. 

(FR  Doc  93-12474  Filed  5-25-93;  8:45  am] 

MUMO  CODE  )810-0».» 


Intamational  Trada  Administration 
[A-83-21] 

Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Certain  Forged  Stainless  Steel  Ranges 
From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW.. 
Washington,  DC  20230,  at  (202)  482- 
1756. 

POSTPONEyENT:  On  May  17, 1993,  we 
received  a  letter  horn  Flowline  Division, 
Maricovitz  Enterprises,  Gerlin. 


Incorporated.  Ideal  Forging  Corporation 
and  Maass  Flange  Corporation, 
petitioners  in  this  investigation, 
requesting  that  the  Department 
postpone  the  preliminary  determination 
in  accordance  with  section  733(c)(1)(A) 
of  the  Tariff  Act  of  1930  (the  Act),  as 
amended  (19  U.S.C  1673b{c)(l)(A)).  We 
find  no  compelling  reasons  to  deny  the 
request  and  are,  accordingly,  postponing 
the  date  of  the  preliminary 
determination  until  July  29, 1993. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  May  20, 1993. 
Joteph  A.  Spatiiiii, 
Acting  Assistant  Secretary  for  Import 
A  dministra  lion . 

[FRDoc.  93-12477  Filed  5-25-93;  8:45  am) 
BHJJNQ  COOC  3Bie-0S-# 


[A-S88-823] 

Rnai  Detarminatlona  of  Sales  at  Lasa 
Than  Fair  Value:  Professional  Electric 
Cutting  Tools  and  Professlorwl  Electric 
Sandlng/Grlnding  Toola  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  26,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Pamela  Ward,  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
1174,  respectively. 

FINAL  DETERMMAT10NS:  The  Department 
of  Commerce  (the  Department) 
determines  that  professional  electric 
cutting  tools  (PECTs)  and  professional 
electric  sanding/grinding  tools  (PESGTs) 
from  Japan  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C  1673d).  The  Department  also 
determines  that  critical  circumstances 
do  not  exist.  The  estimated  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  our  announcement  of  the 
affirmative  preliminary  determinations 
on  December  29, 1992,  the  following 
events  have  occurred. 

On  December  30, 1992,  respondent 
(Makita)  and  petitioner  (Black  &  Decker) 
requested  a  public  hearing.  On  January 
4, 1993,  an  interested  party  (Hitachi)  did 
the  same.  Publication  of  our  preliminary 
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determinations  (58  FR  81)  occurred  on 
January  4, 1993. 

We  conducted  verification  of  Makita's 
questionnaire  responses  between 
February  2  and  11, 1993,  in  Japan  and 
between  February  11,  and  16, 1993.  in 
California. 

Interested  parties  submitted 
comments  regarding  the  scope  of  this 
proceeding  between  February  16  and  19, 
1993.  We  received  comments  from 
Black  &  Decker,  Makita,  and  the 
following  interested  parties:  (1)  Hitachi; 
(2)  Amada  Cutting  Technologies;  and  (3) 
Paul  Gesswein  Company. 

Case  briefe  were  filed  on  April  2, 
1993,  by  Black  &  Decker,  Makita, 
Hitachi  and  SB  Power  Tool  Company. 
Also,  on  April  7, 1993,  we  returned 
certain  factual  information  to  the 
submitting  parties  because  such  factual 
information  was  presented  after  the 
deadline  in  19  CFR  353.31(a)(3). 
Rebuttal  briefs  were  filed  on  April  7, 
1993.  A  public  hearing  was  held  on 
April  9. 1993. 

Based  on  March  31, 1993,  instructions 
provided  by  the  Department,  respondent 
submitted,  on  April  6, 1993,  revised 
sales  tapes,  correcting  minor  errors 
discovered  at  verification. 

Scope  of  Investigations 

In  the  preliminary  determinations,  the 
Department  invited  all  interested  parties 
to  provide  further  comments  regarding 
the  scope  of  these  investigations, 
especially  criteria  which  defined 
professional  electric  power  tools  rather 
than  consumer  electric  power  tools.  We 
received  comments  on  these  scope 
issues  as  noted  in  the  Case  History 
section  of  this  notice.  After  considering 
all  comments,  we  have  determined  that 
petitioner's  revised  scope  definiticni, 
with  certain  minor  modifications,  is 
clear.  For  a  detailed  discussion  of  the 
determinations  regarding  the  scope 
issues,  see  Memorandum  with 
attachments  to  Barbara  R.  Stafford, 
Deputy  Assistant  Secretary,  May  19, 
1993. 

These  investigations  cover  two  classes 
or  kinds  of  merchandise,  PECTs  and 
PESGTs.  The  tools  may  be  assembled  or 
unassembled  and  corded  or  cordless. 

•  The  term  "electric"  encompasses 
electromechanical  devices,  including 
tools  with  electronic  variable  s]>eed 
features. 

•  The  term  "assembled"  includes 
unfinished  or  incomplete  articles, 
which  have  the  essential  characteristics 
of  the  finished  or  complete  tool. 

•  The  term  "unassembled"  means 
components,  which  when  taken  as  a 
whole,  can  be  converted  into  the 
finished  or  unfinished  or  incomplete 


tool  through  simple  assembly 
operations,  [e.g..  kits). 

PECTs  have  blades  or  other  cutting 
devices  used  for  cutting  wood,  metal, 
and  other  materials.  PECTs  include 
chop  saws,  circular  saws,  jig  saws, 
reciprocating  saws,  miter  saws,  portable 
band  saws,  cut-off  machines,  shears, 
nibblers,  planers,  routers,  joiners, 
jointers,  metal  cutting  saws,  and  similar 
cutting  tools. 

PESGTs  have  moving  abrasive 
surfaces  used  primarily  for  grinding, 
scraping,  cleaning,  deburring,  and 
poUshing  wood,  metal,  and  other 
materials.  PESGTs  include  angle 
grinders,  finishing  senders,  disc 
senders,  orbital  sanders,  belt  senders, 
poUshers,  straight  grinders,  die  grinders, 
and  similar  sanding/grinding  tools. 

The  products  subject  to  these 
investigations  include  all  hand-held 
PECTs  and  PESGTs  and  certain  bench- 
top,  hand-operated  PECTs. 

•  Hand-operated  tools  are  designed  so 
that  only  the  functional  or  moving  part 
is  held  and  moved  by  hand  while  in 
use,  the  whole  being  designed  to  rest  on 
a  table  top,  bench,  or  other  surface. 

•  Bendi-top  tools  are  small  stationary 
tools  that  can  be  mounted  or  placed  on 
a  table  or  bench.  They  are  generally 
distinguishable  fi'om  other  stationary 
tools  by  size  and  ease  of  movement. 

The  scope  of  the  PECT  investigation 
includes  only  the  following  bench-top, 
hand-operated  tools:  cut-o^  saws;  PVC 
saws;  chop  saws;  cut-off  machines, 
currently  classifiable  under  subheading 
8461  of  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS);  all  types 
of  miter  saws,  including  slide 
compound  miter  saws  and  compound 
miter  saws,  currently  classifiable  under 
subheading  8465  of  the  HTSUS;  and 
portable  band  saws  with  detachable 
bases,  also  currently  classifiable  under 
subheading  8465  of  the  HTSUS. 

These  investigations  do  not  include: 

•  Professional  electric  drilling/ 
fastening  tools; 

•  Lawn  and  garden  tools; 

•  Heat  guns; 

•  Paint  and  wallpaper  strippers;  and 

•  Chain  saws,  currently  classifiable 
under  subheading  8508  of  the  HTSUS. 

Parts  or  components  of  PECTs  and 
PESGTs  when  they  are  imported  as  kits, 
or  as  accessories  imported  together  with 
covered  tools,  are  included  within  the 
scope  of  these  investigations. 

"Corded"  and  "cordless"  PECTs  and 
PESGTs  are  included  within  the  scope 
of  these  investigations.  "Corded"  PECTs 
and  PESGTs,  which  are  driven  by 
electric  current  passed  through  a  power 
cord,  are,  for  purposes  of  these 
investigations,  defined  as  power  tools 


which  have  at  least  five  of  the  following 
seven  characteristics: 

(1)  The  predominate  use  of  ball, 
needle,  or  roller  bearings  (i.e.,  a  majority 
or  greater  number  of  the  bearings  in  the 
tool  are  ball,  needle,  or  roller  bearings); 

(2)  Helical,  spiral  bevel,  or  worm 
gearing; 

(3)  Rubber  (or  some  equivalent 
material  which  meets  AWL's 
specifications  S  or  SJ)  jacketed  power 
supply  cord  with  a  length  of  8  feet  or 
more; 

(4)  Power  supply  cord  with  a  separate 
coid  protector; 

(5)  Externally  accessible  motor 
brushes; 

(6)  The  predominate  use  of  heat 
treated  transmission  parts  (i.e.,  a 
majority  or  greater  number  of  the 
transmission  parts  in  the  tool  are  heat 
treated);  and 

(7)  The  presence  of  more  than  one  coil 
per  slot  armature. 

If  only  six  of  the  above  seven 
characteristics  are  applicable  to  a 
particular  "corded"  tool,  then  that  tool 
must  have  at  least  four  of  the  six 
characteristics  to  be  considered  a 
"corded"  PECT  or  PESGT. 

"Cordless"  PECTs  and  PESGTs,  for 
the  purposes  of  these  investigations, 
consist  of  those  cordless  electric  power 
tools  having  a  voltage  greater  than  7.2 
volts  and  a  battery  recharge  time  of  one 
hour  or  less. 

PECTs  are  currently  classifiable  under 
the  following  subheadings  of  the 
HTSUS:  8508.20.00.20.  8508.20.00.70, 
8508.20.00.90.  8461.50.00.20, 
8465.91.00.35.  8508.80.00.55, 
8508.80.00.65  and  8508.80.00.90. 

PESGTs  are  currently  classifiable 
under  the  following  subheadings  of  the 
HTSUS:  8508.80.00,10.  8508.80.00.15. 
8508.80.00.25  and  8508.80.00.35. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of 
the  scope  of  these  proceedings  are 
dispositive. 

Period  of  Investigations 

The  period  of  these  investigations 
(POIs)  are  December  1,  1991.  through 
May  31. 1992. 

Such  or  Similar  Comparisons 

We  made  fair  value  comparisons 
using  the  such  or  similar  categories  for 
PECTs  and  PESGTs  outlined  in  our 
preliminary  determinations. 

We  based  all  product  comparisons  in 
the  U.S.  and  home  markets  on  sales  of 
similar  merchandise  only  because 
identical  merchandise  was  not  sold  in 
the  two  markets.  We  selected  similar 
merchandise  by  applying  the  following 
criteria  in  descending  order  of 
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importance:  (1)  configuration:  (2)  corded 
vs.  cordless;  (3)  capacity;  (4)  power 
(amps,  volts,  watts);  (5)  speed;  (6) 
housing  materia];  and  (7)  size.  Where 
we  found  more  than  one  home  maricet 
model  equally  similar  to  a  U.S.  model 
in  terms  of  these  criteria,  we  treated 
these  models  as  equally  similar  (see 
Comment  15). 

We  reexamined  Makita's  model 
matches  and  changed  two  of  them  as  a 
result  of  our  findings  at  verification.  We 
also  changed  two  of  the  four  model 
matches  we  made  in  the  preliminary 
determinations.  (See  memorandum  to 
file  dated  May  18, 1993,  for  a  detailed 
discussion  regarding  model  matching.) 
Furthermore,  we  did  not  make 
comparisons  where  the  difference  of 
merchandise  (difmer)  adjustment  was 
20  percent  or  more  because  we 
determined  that  such  comparisons  were 
not  reasonable  in  this  case. 

In  addition,  based  on  the  revised 
scope  definition,  we  found  that  certain 
models  sold  in  the  home  market  were 
no  longer  included  in  the  scope  of  these 
investigations  and  accordingly  were 
excluded  firom  the  calculations.  As  a 
consequence,  certain  U.S.  models  no 
longer  had  home  market  comparisons. 
These  models  were  excluded  from  our 
analysis.  We  also  excluded  certain  other 
miscellaneous  sales  (e.g.,  sample  sales) 
from  our  price-to-price  comparisons 
because  they  accounted  for  a  negligible 
percentage  of  U.S.  sales  and  we  had 
adequate  sales  coverage  in  accordance 
with  19  CFR  353.42(b).  Finally,  we  did 
not  include  in  our  analysis  certain  of 
Makita's  sales  to  the  United  States 
which  were  discovered  at  verification  to 
have  been  misreported  as  third  country 
sales.  We  determined  that  these  sales 
were  a  negligible  percentage  of  U.S. 
sales. 

Finally,  in  accordance  with  19  CFK 
353.58.  we  compared,  where  possible. 
U.S.  sales  to  home  market  sales  made  at 
the  same  level  of  trade  (see  Comment  8). 

Fair  Value  Comparisone 

To  determine  whether  sales  of  PECTs 
and  PESGTs  from  Japan  to  the  United 
States  were  made  at  less  than  fair  valiie. 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  Slatee  Price 

We  based  USP  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act  because  the  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  after 
importation  into  the  United  States. 


We  calculated  ESP  besed  on  packed, 
delivered  and/or  undelivered  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  discounts,  rebates, 
foreign  brokerage  and  handling,  foreign 
inland  freight,  ocean  freight,  marine 
insurance.  U.S.  duties  including  harbor 
maintenance  fees.  U.S.  brokerage  and 
handling,  and  U.S.  inland  freight  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  added  to  USP  restocking  fees 
associated  with  returned  merchandise 
(see  Comment  1)  and  payments  Makita 
received  for  drop-ship  fees  where 
appropriate. 

ui  accordance  with  section  772(e)  of 
the  Act.  we  made  additional  deductions, 
where  appropriate,  for  credit  expenses, 
commissions,  direct  and  indirect 
advertising  expenses,  warranty 
expenses,  product  liability  premium 
expenses,  and  indirect  selling  expenses, 
which  include  inventory  carrying  costs, 
bad  debt  expenses,  and  indirect  selling 
expenses  incurred  in  the  United  States 
or  Japan  on  behalf  of  U.S.  sales. 

Based  on  our  findings  at  verification, 
we  made  several  recalculations:  (1)  We 
recalculated  warranty  expenses  to 
capture  the  entire  amount  incurred  by 
respondent  (see  Comment  6)  and  treated 
these  as  direct  expenses,  as  they  had 
inadvertently  been  treated  as  indirect 
expenses  in  the  preliminary 
determinations;  (2)  we  applied  freight 
expenses  in  certain  instances  to  certain 
customers  where  respondent  reported 
no  expense  but  such  expenses  were 
actually  incurred;  and  (3)  we 
recalculated  cash  discounts  for  certain 
sales  where  the  discount  was  incorrectly 
calculated  (see  Comment  13). 

On  March  19, 1993.  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit, 
in  affirming  the  decision  of  the  Court  of 
International  Trade  in  Zenith 
Electronics  Corporation  v.  United 
States.  Shp  Op.  92-1043.  -1044.  -1045. 
-1046,  ruled  that  secUon  772(d)(1)(C)  of 
the  Act  provides  for  an  addition  to  U.S. 
price  to  account  for  taxes  which  the 
exporting  country  would  have  assessed 
on  the  merchandise  had  it  been  sold  in 
the  home  market,  and  that  section 
773(a)(4)(B)  of  the  Act  does  not  allow 
circumstance-of-sale  adjustments  to 
FMV  for  differences  in  taxes. 
Accordingly,  we  have  changed  our 
practice  and  will  no  longer  make  a 
circumstance-of-sale  adjustment.  Also, 
we  will  no  longer  calculate  a 
hypothetical  tax  on  the  U.S.  product, 
but  will,  for  the  time  being,  add  to  U.S. 
price  the  absolute  amount  of  tax 
assessed  on  the  comparison 
merchandise  sold  in  the  country  of 
exportation.  By  adding  the  amount  of 
home  market  tax  to  U.S.  price,  absolute 


dumping  margins  are  not  inflated  or 
deflated  by  di^erences  between  taxes 
included  in  FMV  and  those  added  to 
U.S.  price. 

In  addition,  we  will  propose  a  change 
in  19  CFR  353.2(f)(2)  to  provide  that  we 
will  calculate  weighted-average 
dumping  margins  by  dividing  the 
aggregated  dumping  margins,  calculated 
as  described  above,  by  the  aggregated 
U.S.  prices  net  of  taxes.  This  ch^ge 
would  result  in  weighted-average 
dumping  margin  rates  which  are  neither 
inflated  nor  deflated  on  account  of  our 
methodology  of  accounting  for  taxes 
paid  in  the  home  market  but  rebated  or 
not  collected  by  reason  of  exportation. 
We  are  in  the  process  of  drafting  this 
proposed  change,  and  will  begin  the 
rule  making  process  as  soon  as  possible. 

Foreign  Market  Vaioe 

In  order  to  determine  whether  there 
were  sufficient  sales  of  PECTs  and 
PESGTs  in  the  home  market  to  serve  as 
viable  bases  for  calculating  FMV,  we 
compared  the  volume  of  home  market 
sales  of  PECTs  to  the  volume  of  third 
country  sales  of  PECTs.  and  compared 
the  volume  of  home  market  sales  of 
PESGTs  to  the  volume  of  third  country 
sales  of  PESGTs.  In  accordance  %vith  19 
CFR  353.48(a).  Makita  had  viable  home 
markets  with  respect  to  sales  of  PECTs 
and  PESGTs  during  the  POI. 

We  excluded  from  our  analysis 
certain  home  market  sales  which, 
because  of  their  small  number  and 
unusual  nature,  (see  Preliminary 
Determinations  Concurrence 
Memorandum)  were  determined  to  be 
outside  the  ordinary  course  of  trade. 

We  calculated  FMV  based  on 
delivered  prices  to  unrelated  customers 
in  the  home  market.  We  made 
deductions,  where  appropriate,  for 
discounts,  rebates  and  inland  freight. 
We  also  deducted  credit  expenses, 
direct  advertising  expenses,  and 
warranty  expenses. 

Based  on  our  findings  at  verification, 
we  made  several  recalculations:  (1)  We 
disallowed  the  blanket  order  discount 
claimed  by  respondent  because  we 
determined  that  Makita  bore  no  cost  for 
this  discount  (see  Comment  5);  (2)  for 
those  transactions  where  respondent 
reported  a  blanket  order  discount,  we 
recalculated  the  cash  discount  to 
account  for  the  above  change;  (3)  we 
disallowed  large  positive  values 
reported  for  the  quantity  discoimt 
which  we  determined  to  be  incorrect: 

(4)  we  disallowed  the  post-sale 
warehousing  expenses  (see  Comment  5); 

(5)  for  all  transactions,  we  recalculated 
inland  height,  indirect  selling  expenses, 
credit  expense,  one  type  of  rebate,  and 
direct  and  indirect  advertising  expenses 
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because  we  disallowed  the  blanket  order 
discount;  and  (6)  we  treated  warranty 
e)q)ense  as  a  direct  expense,  since  it  had 
inadvertently  been  treated  as  an  indirect 
in  the  preUminary  determinations. 

We  deducted  from  FMV  the  weighted- 
average  home  market  indirect  selling 
expenses,  including,  where  appropriate, 
advertising  and  inventory  cairying 
costs,  up  to  the  amount  of  indirect 
selling  expenses  and  commissions 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  3S3.56(b).  We  also 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

For  two  models,  respondent  chose  not 
to  request  a  constructed  value  (CV) 
questionnaire  where  they  had  no 
identical  or  similar  home  market  sales. 
Normally,  we  use  the  highest  calculated 
rate  but  in  this  case  it  was  aberrational. 
Therefore,  as  best  information  available 
(BIA)  in  accordance  with  19  CFR 
353.37,  we  used  the  average  of  the 
positive  margins  calculate  for  PECT 
transactions  for  these  sales.  See,  e.g.. 
Final  Results  and  Termination  in  Part  of 
Antidumping  Duty  Administrative 
Review:  3.5"  Microdisks  and  Coated 
Media  Thereof  from  Japan,  56  FR  58040 
(November  15, 1991). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondent  by  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities,  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Analysis  of  Comments  Received 

Comment  J 

Petitioner  argues  that  we  should 
disallow  the  restocking  fee  respondent 
charges  to  its  customer  because  this  fee 
is  incurred  only  after  the  sale  has  been 
cancelled.  Petitioner  maintains  that  we 
should  not  be  examining  charges 
^  associated  with  cancelled  sales. 
Additionally,  it  is  irrelevant  if  these 
items  are  repackaged  or  reconditioned 
for  resale. 

Respondent  states  that  restocking  fees 
are  directly  charged  to  customers  on 
retiimed  merchandise  and  are  a 
legitimate  addition  to  USP.  Respondent 
states  these  fees  are  for  both  unused  and 
used  items  returned,  which  are 
reconditioned  or  repackaged  and  resold. 


The  reimbursements  received  by 
respondent  on  returned  merchandise  are 
a  direct  consequence  of  respondent's 
selling  operation. 

DOC  Position 

We  disagree  with  petitioner. 
Respondent  claimed  this  expense  for 
only  one  transaction,  which  was  not 
entirely  cancelled  because  only  a 
portion  of  the  merchandise  was 
returned.  The  amount  claimed  was 
charged  to  the  entire  sales  transaction, 
which  consisted  of  non-returned  items. 
Therefore,  this  fee  appeared  to  be 
directly  related  to  the  sale  in  question. 
Although  we  did  Jiot  examine  this 
particular  fee  at  verification,  we 
established  respondent's  methodology 
for  other  adjustments  and  found  it  to  be 
reasonable. 

Comment  2 

Petitioner  argues  that  the  delivery  of 
tools  by  a  salesman  during  a  sales  call 
is  not  a  freight  expense  but  a  selling 
expense.  Petitioner  claims  that  personal 
delivery  of  tools  by  salesmen  is  a 
marketing  tactic.  Petitioner  noted  that 
the  delivery  expenses  of  Makita's 
salesmen  is  much  greater  than  the 
expense  of  deliveries  incurred  through  a 
commercial  carrier.  Petitioner  contends 
that  the  Department  should  disallow 
this  expense  entirely  because  of 
calculation  discrepancies  such  as 
double  counting  of  deliveries  and 
overstating  of  work  hours.  In  addition, 
petitioner  argues  that  the  Department 
should  not  consider  adding  these 
claimed  expenses  to  indirect  selling 
expenses.  Respondent  maintains  that  it 
correctly  reported  home  market  delivery 
expenses  incurred  by  its  personnel  as 
movement  exp>enses.  Respondent  states 
that  the  discrepancies  found  at 
verification  were  minor  and  the 
Department  verified  that  salesmen  do 
make  deliveries.  In  addition,  respondent 
noted  that  you  cannot  compare  the 
value  of  deliveries  made  by  salesmen  to 
that  of  a  commercial  carrier  because  the 
salesmen's  expenses  are  greater  in 
amount  and  are  incurred  differently. 
However,  if  the  Department  does  not 
accept  the  full  amount  claimed, 
respondent  contends  that  any  amount  of 
this  delivery  expense  not  allowed  as  a 
movement  charge  should  be  added  back 
to  indirect  selling  expenses. 

DOC  Position 

We  disagree  with  both  parties.  We 
found  that  respondent's  salesmen  do 
make  deliveries  and  those  expenses 
should  be  considered  as  a  portion  of 
inland  freight  expense.  However,  the 
respondent's  proposed  method  for 
calculating  this  expense  contained 


many  discre{>ancies  and  failed  to 
accurately  measure  these  expenses  as 
mentioned  in  the  verification  report. 
The  amount  allowable  to  a  commercial 
carrier  is  an  independent  indicator  of 
what  these  expenses  would  be. 
Therefore,  as  BIA  for  the  salesmen's 
portion  of  inland  freight,  we  used  the 
commercial  truck  expense  claimed  by 
respondent.  Regarding  Makita's  claim 
that  these  expenses  should  be 
reclassified  as  indirect  selling  expenses, 
it  is  a  moot  point  because  home  market 
indirect  selling  expenses  already 
exceed,  and  are  capped,  by  U.S.  indirect 
selling  expenses. 

Comment  3 

Respondent  states  that  the 
Department  should  not  adjust  home 
market  indirect  selling  expenses  to 
exclude  certain  taxes  because  these 
taxes,  although  paid  during  the  POI, 
may  be  attributable  to  months  outside 
the  POI.  In  addition,  there  may  be  other 
taxes  paid  outside  the  POI  that  relate  to 
amounts  paid  during  the  POI. 

DOC  Position 

We  disagree  with  respondent.  We 
found  at  verification  that  taxes  for  the 
entire  year  were  paid  during  the  POI, 
but  that  respondent  claimed  the  full 
yearly  amount  as  a  POI  expense. 
Therefore,  we  recalculated  this  expense, 
allocating  it  equally  to  each  month  in 
respondent's  fiscal  year  and  from  this 
average  monthly  figure,  we  then 
computed  that  amount  of  taxes  allocable 
to  the  POI. 

Comment  4 

Petitioner  states  that  the  Department 
should  deny  respondent's  claim  for 
post-sale  warehousing  expense  because 
if  the  date  of  sale  is  the  date  of 
shipment,  there  can  be  no  post-sale 
warehousing  expenses.  Furthermore, 
petitioner  argues  that  respondent  does 
not  actually  incur  this  expense  since  the 
merchandise  remains  at  respondent's 
own  factory  warehouse. 

Respondent  contends  that  such  post- 
sale  warehousing  expenses  are  incurred 
on  rare  occasions  when  a  customer  at 
the  time  of  delivery  requests  that  Makita 
hold  onto  a  product  because  no  shelf 
space  is  available.  Therefore,  the 
£)epartment  should  allow  its  claim  and 
accept  its  calculation. 

DOC  Position 

We  disagree  with  both  parties.  Even 
though  we  did  not  verify  this  expense, 
it  is  clear  from  the  response  that  this  is 
not  an  actual  direct  selling  expense. 
Respondent  stores  sold  merchandise 
after  the  date  of  sale  at  the  specific 
request  of  certain  customers  at  no 
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charge  in  its  own  warahoum.  Howevw. 
we  dis^rae  with  respondent  that 
commercial  rates  are  a  good  indication 
of  what  its  costs  were.  The  amount 
claimed  by  respondent  was  for 
commercial  rental  space,  which  did  not 
represent  any  cost  Makita  may  have  bad 
incurred.  Therefore,  we  disallowed  this 
claimed  expense.  Unlike  with  the 
inland  freight  expense  in  Comment  4, 
we  did  not  verify  whether  Makita 
experienced  any  expmise  at  all. 

Comment  5 

Petitioner  states  that  the  Department 
should  deny  respondent's  claim  for  the 
blanket  order  discount  because 
respondent  could  not  demonstrate  who 
receives  the  discount. 

Respondent  contends  that  the  blanket 
order  discount  it  granted  to  indirect 
dealers  should  be  permitted  as  an 
adjustment  to  FMV,  because  respondent 
bears  the  cost  of  this  discount. 
Respondent  states  that  it  is  not 
important  whether  the  wholesaler  or 
dealer  receives  this  discount,  as  long  as 
the  cost  is  borne  by  Makita,  as  it  is. 

DOC  Position 

We  agree  with  petitioner.  We 
examined  this  expense  at  verification 
and  found  that  the  efTect  of  the  discount 
is  to  reduce  the  amount  paid  to  the 
wholesaler  (the  first  unrelated  customer) 
by  the  retailer  but  not  the  amount  paid 
to  Makita  from  the  wholesaler. 
Consequently.  Makita  bears  no  cost  as  a 
result  of  this  discount  and  this  does  not 
qualify  as  a  reduction  to  FMV. 

Comment  6 

Petitioner  states  that  respondent  did 
not  include  amounts  for  factory 
overhead  and  labor  when  reporting  its 
warranty  expenses.  In  addition, 
petitioner  noted  the  amount  recorded  in 
Makita's  financial  records  was  several 
times  greater  than  the  amount  reported 
for  warranty  expenses  in  the 
questionnaire.  Therefore,  petitioner 
argues  that  the  Department  should  use 
as  BIA  the  total  amount  for  warranty 
expenses  as  recorded  on  Makita's 
financial  statements. 

Respondent  contends  that  there  is  no 
basis  for  seeking  to  include  labor  and 
factory  overhead  in  its  warranty 
expenses  since  it  is  not  a  U.S.  factory. 
Furthermore,  respondent  state.s  that 
labor  and  overhead  expenses  incurred 
as  part  of  its  warranty  efforts  are 
captured  in  its  reporting  of  U.S.  indirect 
selling  expenses. 

DOC  Position 

We  agree  with  petitioner.  At 
verification  we  found  that  respondent's 
U.S.  factory  service  centers,  which 


provide  warranty  work,  incur  opwating 
charges  that  should  have  been  included 
in  the  calculation  of  warranty  expense. 
As  the  amount  attributable  to  the  full 
warranty  expense  was  not  provided,  we 
used  as  BIA  the  total  warranty  amount 
reported  in  respondent's  financial 
statements.  We  allocated  this  total  over 
all  products  because  the  amoimt  was 
not  segregatable. 

Comment  7 

Petitioner  states  that  respondent  did 
not  report  additional  expenses  incurred 
in  the  United  States  which  involved  the 
handling  of  product  liability  claims 
such  as  legal  and  settlement  fees. 
Therefore,  as  BLA.  the  De|>artment 
should  use  petitioner's  product  liability 
expenses. 

Respondent  states  that  there  is  no 
basis  for  disregarding  its  verified  data 
and  using  instead  petitioner's  data. 

DOC  Position 

We  disagree  with  petitioner.  The 
Department  examined  the  product 
liability  expense  at  verification  and 
found  no  related  expenses  that  should 
have  been  added  to  the  product  liability 
adjustment.  Therefore,  we  have 
accepted  respondent's  claimed  expense. 

Comment  8 

Petitioner  states  that  the  Department 
should  reject  respondent's  suggestion 
for  making  level  of  trade  comparisons. 
The  method  used  by  the  Department  to 
establish  levels  of  trade  is  correct  and 
should  be  used  in  the  final 
determinations. 

Respondent  contends  that  the 
Department  should  make  its  levels  of 
trade  comparison  based  on  the  party  to 
whom  Makita  ships  the  merchandise 
rather  than  the  party  to  whom  Makita 
actually  bills  the  merchandi.se. 

DOCPosiUon 

We  disagree  with  respondent.  We 
asked  respondent  to  identify  the 
functions  of  its  various  customers  and  to 
identify  appropriate  levels  of  trade. 
Respondent  failed  to  do  so.  At  the 
preliminary  determinations,  we 
examined  respondent's  descriptions  of 
its  customers  and  the  prices  paid  by 
various  customers.  We  found  that  there 
were  discernible  levels  in  terms  of 
pricing  and  we  used  these  levels  in  the 

E rice-to-price  comparisons.  Respondent 
as  provided  no  information  supporting 
its  claim  that  the  cxistomera  to  whom  it 
ships  constitute  a  basis  for  separate 
levels  of  trade.  Therefore,  we  have 
rejected  Makita's  proposed  levels  of 
trade  and  followed  the  same 
methodology  as  in  the  preliminary 
determinations. 


Comment  9 

Petitioner  states  that  the  Department 
should  use  the  highest  margins 
calculated  for  two  U.S.  PECTs  for  which 
Makita  did  not  supply  CV  information. 
Petitioner  argues  that  these  amounts  are 
appropriate  to  use  because  respondent 
was  noncooperative  In  failing  to  request 
a  CV  questionnaire  from  the 
Department.  In  addition,  petitioner 
maintains  that  the  sales  of  these  two 
models  were  not  insignificant  when 
compared  to  the  total  U.S.  sales  of 
PECTs  reported  in  the  databases. 

Respondent  argues  that  the  sales  of 
the  two  U.S.  PECTs  represent  a  small 
portion  of  its  total  U.S.  sales  during  the 
POI.  In  addition,  respondent  contends 
that  completion  of  an  entire  CV 
questionnaire  for  the  small  value  of 
sales  at  hand  would  have  been  unduly 
burdensome.  Furthermore,  respondent 
argues  that  the  Defiartment  has  the 
discretion  to  disregard  these  sales 
because  the  Department  is  not  required 
to  examine  every  sales  transaction 
during  the  POI.  Respondent  cites  the 
decisions  the  Department  made  in  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sulfur  Dyes.  Including  Sulfur  Vat 
Dyes.  From  the  United  Kingdom,  58  FR 
3257  (January  8. 1993).  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  New  Minivans  From  Japan,  57 
FR  21937  (May  26, 1992).  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Coated  Groundwood  Paper  From 
France.  56  FR  56380  (November  4, 
1991).  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Extruded  Rubber 
Thread  from  Malaysia.  57  FR  38465 
(1992)  in  support  of  its  argument.  If  the 
Department  elects  not  to  omit  these 
models,  it  should  base  CV  on  the  same 
calculation  as  used  in  the  preliminary 
determinations,  which  was  the  average 
of  the  positive  margins  since  the  highest 
margin  was  aberrational. 

DOC  Position 

We  disagree  with  respondent. 
Respondent  failed  to  isubmit  CV 
information  for  the  two  models  in 
question.  Because  Makita  failed  to 
submit  CV  information  in  the  manner 
requested,  we  find  it  necessary  to  resort 
to  BIA  in  accordance  with  §  353.37(a)(1) 
of  the  Department's  regulations.  The 
cases  cited  by  respondent  refer  to 
instances  where  the  Department 
disregarded  sample  sales  and  defective 
merchandise  that  were  insignificant  in 
quantity.  However,  in  this  case, 
respondent  failed  to  provide  the 
requested  information  and  have  not 
provided  sufficient  explanation  why  the 
Department  should  disregard  these 
sales.  There  is  no  information  on  the 
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reoord  indicating  tliat  these  sales  were 
unusual.  Therefore,  we  resorted  to  BIA. 
Since  the  highest  calculated  margin  was 
aberrational,  we  used  the  average  of  the 
positive  margins  calculated  for  PECT 
transactions  for  these  sales,  as  in  the 
preliminary  determinations. 

Comment  10 

Petitioner  states  that  due  to  the  ma)or 
discrepancies  discovered  in  reporting 
U.S.  fireight  expense,  the  Department 
should  reject  Makita's  proposed 
imputed  calculation.  As  BIA,  the 
Department  should  use  the  highest 
actual  amount  reported  for  freight 
expense. 

Respondent  argues  that  there  is  no 
basis  to  resort  to  BIA  for  calculating  U.S. 
freight  expense  because  the  calculation 
methodology  was  found  to  be 
reasonable  at  verification. 

DOC  Position 

We  disagree  with  petitioner.  At 
verification,  we  examined  the 
methodology  used  by  respondent.  We 
compared  respondent's  allocation  with 
the  actual  expense  incurred  on  several 
transactions  and  found  the  allocation 
method  reasonably  approximated 
Makita's  actual  freight  expenses. 
Moreover,  we  found  that  it  would  have 
been  unduly  burdensome  to  report  the 
actual  freight  expense  for  each 
transaction. 

Comment  11 

Petitioner  states  that  respondent's 
home  market  sales  quantities  and  values 
for  PESGTs  during  the  POI  failed 
verification.  Petitioner  argues  that  as 
BIA  the  amount  of  the  discrepancy 
should  be  used  to  increase  the  price  of 
all  PESGTs. 

Respondent  contends  that  according 
to  its  database  there  is  no  discrepancy 
in  the  volume  and  value  verified  and 
the  amount  reported  to  the  Department. 

EKX:  Position 

We  agree  with  respondent.  At  the 
time  of  verification,  there  was  a 
discrepancy  between  the  volume  and 
value  of  sales  contained  in  the  computer 
sales  tape  submitted  to  the  Department 
and  the  amount  reported  in  the 
narrative  questionnaire  response.  We 
verified  the  number  in  the  narrative 
response  and  found  that  the  discrepancy 
in  question  was  caused  by  a  problem 
widi  the  computer  tape  v^ich  has  been 
coirected. 

Comment  12 

Petitioner  argues  that  the  Department 
should  disallow  respondent's  customer- 
specific  allocation  methodology  for 
calculating  the  sales  discount  in  the 


home  market  because  Makita,  in  some 
cases,  reported  amoimts  for  this 
discoiint  when  no  discount  was  granted. 
Petitioner  also  states  that  respondent 
did  not  isolate  the  actual  sales  that 
received  a  sales  discount. 

Respondent  argues  that  the  customer- 
specific  allocation  methodology  used  in 
calculating  this  expense  is  reasonable 
and  does  not  lead  to  distortions  in 
calculating  FMV. 

DOC  Position 

We  agree  with  respondent.  We 
examined  the  allocation  methodology 
employed  by  respondent  at  verification 
and  foimd  that  it  was  reasonable. 
Although  the  method  occasionally 
resulted  in  the  discount  being  allocated 
to  sales  where  none  was  actually  paid, 
overall  the  method  did  distribute  the 
total  amount  of  this  discount  over  all 
sales  on  a  customer-specific  and 
uniform  basis.  Given  that  we  are  using 
weighted  average  prices,  we  determine 
that  this  method  was  non-distortive. 
Moreover,  since  respondent  has 
numerous  home  market  customers,  we 
find  that  it  would  have  been  unduly 
burdensome  to  report  an  actual  sales 
discount  amount  for  each  transaction. 

Comment  13 

Petitioner  contends  that  the 
Department  should  use,  as  BIA.  the 
highest  actual  cash  discount  for  all  U.S. 
invoices  because  of  the  discrepancies 
revealed  at  verification  for  this  expense. 

Respondent  states  that  the 
Department  essentially  verified  the 
methodology  and  amount  reported  for 
cash  discounts  as  applied  to  U.S.  sales. 
Respondent  contends  that  the 
Department  has  already  collected  the 
information  to  correct  the  few 
discrepancies  found  at  verification. 

DOCPosjfJon 

We  agree  with  respondent  The  sales 
examined  at  verification  revealed  an 
error  in  calculating  cash  discounts  for 
selected  sales  at  one  branch  office 
because  an  amount  for  freight  allowance 
was  not  subtracted  from  the  gross  unit 
price.  However,  apart  from  this  minor 
error,  respondent's  methodology  was 
verified  as  non-distortive.  We  have 
applied  the  methodology  we  examined 
at  verification  to  the  sales  with  errors 
and  recalculated  the  cash  discounts. 

Comment  14 

Petitioner  contends  that  the 
Department  should  not  offset  positive 
margins  with  negative  margins  because 
this  would  be  contrary  to  the 
Department's  long-standing  practice  of 
preventing  selective  dumping. 


Respondent  argues  that  the 
Department  should  offset  positive 
margins  with  negative  margins  in  its 
calculation  of  any  estimated  duty  rates 
because  assigning  a  dumping  amount  of 
zero  to  negative  margins  is  unfair. 

DOC  Position 

We  agree  with  petitioner.  In 
accordance  with  19  CFR  353.2(f)(2),  the 
Department  treats  so-called  "negative" 
dumping  margins  as  being  equal  to  zero 
in  calculating  a  weighted  average 
margin  because  otherwise  exporters 
would  be  able  to  mask  their  dumped 
sales  with  non-dumped  sales. 

Comment  IS 

Respondent  argues  that  the 
Department  should  not  compare  U.S. 
models  to  "pools"  of  home  market 
models  sharing  the  seven  product 
characteristics  noted  in  Appendix  V  of 
the  Department's  questionnaire  because 
this  methodology  does  not  allow  for 
further  distinctions  between  models 
within  the  pool.  Respondent  states  that 
the  Department  cannot  by  law  use  this 
procedure  for  administrative 
convenience  and  that  comments  about 
this  procedure  should  have  been 
solicited  before  the  Department  adopted 
this  policy.  In  addition,  respondent 
argues  that  if  pooling  is  used  in  the 
home  market  it  should  also  be  used  in 
the  U.S.  market.  Respondent  states  that 
the  Department  should  continue  to  rely 
on  individual  model  matches  with 
adjustments  for  physical  difmers,  and 
where  more  than  one  match  is  possible, 
the  Department  should  apply 
respondent's  additional  criteria  to 
determine  the  most  similar  models. 

Petitioner  states  that  the  Department's 
pooling  methodology  should  continue 
to  be  followed  in  these  final 
determinations  because  it  produces  a 
single,  virtually  identical  model 
comparison  80  percent  of  the  time.  In 
those  instances  where  it  does  not,  a  pool 
of  more  than  one  home  market  model 
results  and  is  used  in  the  comparison. 
Petitioner  states  that  this  type  of 
matching  method  is  in  accordance  with 
the  Department's  longstanding 
administrative  practice  and  law. 
Petitioner  cites  to  the  matching  methods 
used  in  the  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Internal- 
Combustion  Industrial  Forklift  Trucks 
from  Japan,  53  FR  12552  (April  15, 
1988)  (Forklift  Trucks)  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Limousines  from  Canada,  55  FR 
11036  (March  26, 1990)  (Limousines)  in 
support  of  its  argument. 
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We  disagree  with  respondent. 
Respondent  argues  that  we  should 
consider  physical  characteristics,  in 
addition  to  those  in  Appendix  V,  in 
selecting  similar  merchandise  and  that 
we  should  select,  what  respondent 
deems,  the  most  similar  model  for  price- 
to-jprice  comparisons. 

First,  we  have  already  considered  the 
additional  physical  characteristics 
proposed  by  respondent  and  have 
determined  that  they  were  not  relevant 
to  the  selection  of  similar  merchandise. 
Specifically,  these  characteristics  did 
not  lead  to  any  further  meaningful 
distinction  between  products  (see 
Appendix  V  memorandum  dated 
August  10  1992). 

Second,  in  the  absence  of  identical 
merchandise,  the  Department  bases  its 
selection  of  similar  merchandise  on 
physical  characteristics  which  it  selects 
after  considering  all  comments.  It  is 
common  to  find  minor  differences 
between  models  which  are,  in  essence, 
comparable.  We  ignore  these  minor 
difiiarences  because  they  do  not  affect 
the  reasonableness  of  our  price-to-price 
comparisons. 

It  is  our  longstanding  practice  to 
ignore  minor  differences  in  products  in 
determining  whether  products  are 
reasonably  comparable  and  use  the 
physical  characteristics  in  appendix  V 
to  establish  product  similarity  for 
purposes  of  price-to-price  comparisons. 
Appendix  V  of  the  Department's 
questionnaire  in  this  case  uses  the  same 
matching  methodology  applied  in 
Forklifts,  Limousines,  and  in  the  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  fi-om  the  Federal  Republic  of 
Germany,  ("AFBs")  54  FR  18992  (May 
3. 1969),  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  New 
Minivans  From  Japan,  57  FR  21937 
(May  26, 1992)  to  name  a  few. 
Additionally,  our  methodology  is 
discussed  in  the  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value:  Sweaters 
from  Korea,  55  FR  32659  (August  10. 
1990),  and  Final  Determinations  of  Sales 
at  Less  Than  Fair  Value:  Sweaters  from 
Taiwan,  55  FR  34585  (August  23, 1990). 
Respondent  also  argues  that  the 
Department  should  allow  it  to  dedde 
the  most  similar  model.  However,  this  is 
the  responsibility  of  the  Department,  not 
the  respondent,  to  chose  the  most 
similar  matches.  See  Timken  Co.  v.  U.S. 
630  F  Supp.  1327. 1338-39  (OT  1986). 
Using  our  longstanding  methodology, 
we  have  made  comparisons  in 
accordance  with  the  matching  criteria 
outlined  in  appendix  V  and  in  only 


twenty  percent  of  the  cases  was  more 
than  one  home  market  model  identified 
as  equally  similar.  Within  this  grouping, 
only  those  models  v^th  a  difiner  of  20 
percent  or  less  have  been  used  in  the 
comparison. 

Comment  16 

Respondent  challenged  petitioner's 
standing  by  claiming  ^at  petitioner  was 
not  a  producer  of  all  specific  tools 
covered  in  the  ITC's  Uke  product 
definition  because  it  imported  many  of 
the  tools  subject  to  these  investigations. 
In  addition,  respondent  claimed  that 
there  is  no  evidence  that  the  petition  is 
supported  by  a  majority  of  the  U.S. 
industry,  and  that  petitioner  accounts 
for  only  a  small  percentage  of  shipments 
of  the  covered  products.  Furthermore, 
respondent  contends  that  it  has 
provided  more  than  sufficient  evidence 
to  show  that  petitioner  lacks  standing. 

Petitioner  argues  that  respondent's 
challenge  to  petitioner's  standing 
should  be  rejected  based  on  the 
Department's  regulations  and  practice. 
In  addition,  petitioner  pointed  out  that 
respondent's  standing  questionnaire 
response  did  not  provide  adequate 
information  concerning  respondent's 
share  of  total  U.S.  production. 
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We  agree  with  petitioner.  Because 
Makita  Corporation  of  America  (MCA) 
qualifies  as  a  related  party  pursuant  to 
section  771(4)(B)  of  the  Act,  and  is  itself 
a  respondent  in  these  investigations,  we 
find  that  MCA  should  be  excluded  from 
consideration  as  part  of  the  domestic 
industry  and  thus  is  not  in  a  position  to 
challenge  petitioner's  standing. 
Furthermore,  petitioner  has  already 
demonstrated  that  it  produces  products 
within  each  of  the  two  like  product 
categories  and,  thus,  has  standing  to  file 
on  behalf  of  the  domestic  industry.  (See 
AFBs  from  Japan,  54  FR  19101  (May  3, 
1989),  upheld  in  Koyo  Seiko  Co..  Ltd.  v. 
U.S.  768  F.  Supp.  832  (1991). 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  FECTs  and  PESGTs  ftx)m 
Japan.  Section  735(a)(3)  of  the  Act 
provides  that  critical  circumstances 
exist  if: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 


(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  subject  of  the  investigation 
over  a  relatively  short  p)eriod. 

Pursuant  to  19  CFR  353.16(f),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive:  (1)  The  volume  and  value 
of  the  imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports.  (See,  e.g.,  Forklift  Trucks).  To 
determine  whether  imports  have  been 
massive  over  a  short  period  of  time,  we 
normally  compare  the  export  volume  for 
the  base  period,  which  is  a  period  of  not 
less  than  three  months  beginning  with 
the  month  the  petition  was  filed 
(provided  that  the  petition  was  filed 
before  the  mid-way  point  in  the  month), 
with  an  immediately  previous  period  of 
comparable  duration  (see  19  CFR 
353.16(g)).  We  used  export  sales  data 
provided  by  Makita,  which  we  verified. 
We  looked  at  Makita's  company-specific 
shipment  data  and  compared  the  six 
month  period  after  the  filing  of  the 
petition  (the  comparison  period),  June 
through  November  1992  to  a  prior  six 
month  period  which  included  the 
month  the  petition  was  filed,  December 
through  May  1992. 

Under  19  CFR  353.16(f)(2),  unless  the 
imports  in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  base  period,  we  will 
not  consider  the  imports  "massive." 
Based  on  this  analysis,  we  find  that 
imports  of  the  subject  merchandise 
during  the  period  subsequent  to  the 
receipt  of  the  petition  have  not  been 
massive. 

Since  we  do  not  find  that  there  have 
been  massive  imports,  pursuant  to 
section  735(a)(3)(B)  of  the  Act,  we  need 
not  consider  whether  there  is  a  history 
of  dumping  or  whether  the  importers  of 
this  product  knew  or  should  have 
known  that  it  is  being  sold  at  less  than 
fair  value. 

Therefore,  we  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  PECTs  and  PESGTs  from 
Japan. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  PECTs  and 
PESGTs  from  Japan,  as  defined  in  the 
"Scope  of  Investigations"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
fi^m  warehouse,  for  consumption  on  or 
after  January  4, 1993,  which  is  the  date 
of  publication  of  our  preliminary 
determination  in  the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
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to  the  estimated  amount,  vnth  respect  to 
the  two  classes  or  kinds  of  merchandise, 
by  which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Produc8fAT»anulac- 

turer/exporler 

Weighted-average 
margin  percentage 

PECTs 

PESGTs 

MaUta  Corporation, 
Makita  USA,  Inc., 
wid  Maklta  Cor- 
poration of  Amer- 
ica   „ 

AH  others 

54.43 
54.43 

46.75 
46.75 

IntematioDal  Trade  Ckwiimission  (TTC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry  within  45  days 
of  the  pubhcation  of  this  notice.  If  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  Uquidation  will  be 
refunded  or  cancelled. 

However,  if  the  ITC  determines  that 
such  injury  does  exist,  we  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  toessess  an 
antidumping  duty  on  PECTs  and 
PESGTs  from  Japan  entered,  or 
withdrawn  from  warehouse,  fw 
consumption  on  or  after  the  date  of 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  covering  the  return 
or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  3S3.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)),  and  19  CFR 
353.20(a)(4)^ 

Dated:  May  19, 1993. 

Joseph  A.  Spatriai, 

Acting  Assistant  Secntaryfor  Import 
A  dministration . 

(PR  Doc  93-12472  Filed  5-2S-93: 8:45  am) 
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National  Ocaantc  aitd  Atmospheric 
Administration 

Caribbean  Rshary  Management 
Council;  Public  Maatinga 

AGENCY:  National  Marine  Fisheries 
Service,  NCAA,  Commerce. 

ACTKM:  NO'nCE. 

The  Caribbean  Fishery  Management 
Council  (Council)  and  its 
Administrative  Committee  (Committee) 
will  hold  separate  meetings  on  June  1- 
3, 1993.  The  meetings  will  be  held  at  the 
Conference  Room,  Point  Pleasant  Hotel. 
St.  Thomas,  U.S.  Virgin  Islands. 

The  Council  will  hold  its  78th  regular 
public  meeting  to  discuss  the  Coral 
Fishery  Management  Plan,  as  well  as 
other  topics,  llie  Council  will  meet  on 
June  2  from  9  a.m.  until  5  p.m.  and  on 
June  3  from  9  a.m.  until  approximately 
12  noon. 

The  Committee  will  meet  on  June  3 
from  2  p.m.  until  5  p.m.,  to  discuss 
administrative  matters  regarding 
Council  operation.  The  meetings  will  be 
conducted  in  the  English  language. 
Fishermen  and  other  interested  persons 
are  invited  to  attend.  Members  of  the 
public  will  be  allowed  to  submit  oral  or 
written  statements  regarding  agenda 
items. 

For  more  information  contact  Miguel 
A.  Rolon,  Executive  Director,  Caribbean 
Fishery  Management  Council,  Banco  de 
Ponce  Building,  suite  1108,  Hato  Rey, 
Puerto  Rico  00918-2577;  telephone: 
809-766-5926. 

Dated:  May  19, 1993. 
Joe  P.  Clem. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-12428  Filed  5-25-93;  8:45  am| 
eiUJNO  CODE  ieio-2»4i 

[Docket  Na  930473-3073] 

Seafood  Inspection 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice. 

SUMMARY:  NMFS  announces 
modifications  to  its  Voluntary  Seafood 
Inspection  Program  (Program)  related  to 
its  Hazard  Analysis  Critical  Control 
Point  (HACCPl-based  service.  These 
modiiications  are  made  in  consideration 
of  concerns  raised  by  interested 
industry  parties  and  are  intended  to 
facilitate  industry  participation  without 
compromising  the  integrity  of  the 
Program. 

EFFECTIVE  DATE:  Modifications  to  the 
Program  are  effective  May  26, 1993. 


ADDRESSES:  Requests  for  information  or 
questions  about  this  notice  may  bo 
directed  to  the  National  Marine 
Fisheries  Service,  Inspection  Services 
Division.  1335  East-West  Highway. 
Silver  Spring.  MD  20910. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  V.  Cano,  Insfyection  Services 
Division,  NMFS,  301-713-2355. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  29. 1992  (57  FR  33456). 
NMFS  announced  in  the  Federal 
Register  the  availability  of  a  HACCP- 
based  seafood  inspection  service  to  all 
interested  parties.  As  discussed  in  that 
announcement,  this  service,  a 
refinement  of  the  existing  Integrated 
Quality  Assurance  (IQA)  service  oiTered 
by  the  NMFS  Voluntary  Seafood 
Inspection  Program,  has  distinct 
benefits  to  parlici(>ants  and  allows 
NMFS  to  use  its  Program  resources  more 
efficiently.  Because  of  this  and  because 
the  two  services  are  operationally 
similar.  IQA  participants  were  required 
to  convert  to  the  HACCP-based  service 
within  1  year. 

Since  the  announcement  of  the 
HACCP-based  service.  NMFS  has 
responded  to  253  requests  for 
information.  Currently,  three 
organizations  are  using  the  service,  and 
approximately  15  to  20  firms  are 
developing  HACCP  plans  for  NMFS 
review. 

Announcement  of  the  HACCP-based 
service  raised  several  questions  and 
concerns  by  some  of  the  major  U.S. 
seafood  producers,  which  have  been 
addressed  at  several  meetings  attended 
by  Program  representatives,  and  current 
and  potential  Program  participants. 
During  these  meetings  and  in  written 
correspondence,  some  industry 
members  and  trade  organizations 
maintained  that  some  of  the  HAOCP- 
based  service  and  Program  requirements 
were  a  barrier  to  participation  in  the 
Program  by  certain  industry  members. 

Modificatioiu  and  Rationale 

Based  upon  the  issues  raised  by 
interested  industry  members  and  taking 
into  consideration  the  FDA/NOAA 
voluntary  seafood  program  that  is  under 
development,  the  following 
modifications  are  made: 

1.  The  requirement  that  ail  products 
handled  by  a  facihty  be  covered  by  the 
facility's  HAOCP  plan  is  eliminateid. 
Participants  may  now  choose  which 
products  will  be  covered  under  a 
facility's  HACCP  plan. 

This  modification  is  made  because 
industry  members  who  are  interested  in 
using  the  HACCP-based  service  believe 
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it  would  place  them  at  a  cost 
disadvantage  with  firms  not  subjecting 
their  similar  highly  competitive 
products  to  inspection.  NMFS'  intention 
in  making  the  HACCP-based  service 
available  was  not  to  hamper  or 
discourage  participation,  but  to  offer  a 
service  that  would  appeal  to  a  broad 
base  of  the  seafood  industry.  Although 
HACCP  now  may  be  selectively 
implemented  in  a  facility.  NMFS 
encourages  the  application  of  HACCP  to 
all  products  handled,  stored,  or 
produced  by  the  facility.  This 
modification  will  remain  in  efliect 
unless  allowing  partial  coverage  proves 
unworkable.  However,  NMFS  will 
reevaluate  the  workability  of  this 
modification  upon  implementation  of 
the  FDA/NOAA  voluntary  seafood 
program. 

2.  The  requirement  that  current  IQA 
participants  must  convert  to  the 
HACCP-based  service  by  July  29, 1993, 
is  deleted.  NMFS  encourages  industry 
participation  in  its  Program  and, 
therefore,  leaves  to  Program  participants 
the  decision  on  which  service  is  best  for 
their  needs.  However,  NMFS  encourages 
those  using  the  IQA  service  to  give 
careful  consideration  to  the  advantages 
of  conversion  to  the  HACCP-based 
service. 

3.  The  HACCP  Inspection  Manual 
Release  (NOAA  Handbook  25)  has  been 
clarified  regarding  the  consumer 
complaint  system. 

Language  in  the  Inspection  Manual 
has  been  interpreted  by  some  to  mean 
that  NMFS  intends  to  review 
systematically  the  letters  in  a  facility's 
consumer  complaint  files.  This  was  not 
the  intention.  Rather.  NMFS  wanted  to 
ensure  that  the  firm  had  a  process  for 
acknowledging  and  investigating 
consumer  complaints.  Although 
requiring  a  consumer  complaint  system 
is  not  based  on  scientific  principles, 
consumer  complaints  can  indicate 
production  or  handling  problems,  and 
following  up  on  consumer  complaints  is 
a  reasonable  and  vridely  recognized 
procedure  toward  ensuring  that  safe, 
wholesome,  and  properly  labeled 
products  are  conveyed.  On  an 
infrequent  basis.  NMFS  will  verify  that 
the  required  system  is  in  place  and 
working.  The  manual  has  been  clarified 
to  make  this  clear.  If  NMFS  receives  or 
is  forwarded  consumer  complaints  from 
other  sources,  the  fiwjuency  of  this 
review  will  be  affected. 

4.  The  Inspection  Manual  has  been 
revised  to  establish  an  additional 
systems  audit  frequency  level  of  once 
every  6  months  for  the  HACCP-based 
service.  Prior  to  this  modification,  there 
were  four  levels,  with  the  least  frequent 
audit  being  once  every  2  months. 


NMFS,  in  consultation  with  FDA. 
believes  that  this  additional  level  will 
be  less  costly  to  those  firms  able  to 
reach  and  maintain  this  level  of  control 
and  can  be  implemented  without 
diminishing  the  effectiveness  of  the 
Program.  This  is  consistent  with  the 
experience  of  the  Department  of 
Fisheries  and  Oceans  of  the  Government 
of  Canada  in  operating  its  Quality 
Management  Program,  which 
incorporates  HACCP  principles. 

Notification 

All  HACCP-based  service 
modifications  have  been  incorporated 
into  the  Inspection  Manual  which  is 
available  to  any  interested  party  by 
contacting  NMFS  (see  AOOAESSES).  In 
addition,  as  a  courtesy  to  those  firms 
that  already  are  participating  or  have 
made  a  commitment  to  participate  in 
HACCP-based  service  and  are 
developing  their  HACCP  plans.  NMFS 
has  directly  informed  them  of  these 
changes. 

Gassification 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined  that 
this  action  is  not  a  "major  rule" 
requiring  preparation  of  a  regulatory 
impact  analysis  under  E.O.  12291.  It 
will  not  have  an  effect  on  the  economy 
of  $100  million  or  more;  will  not  cause 
a  major  increase  in  costs  or  prices;  nor 
will  it  have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity  or  innovation. 

This  action  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  action  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
a.ssessment  under  E.O.  12612. 

Dated:  May  20. 1993. 
Samuel  W.  McKeen, 

Program  Management  Officer,  National 

Marine  Fisheries  Service. 

(FR  Doc.  93-12384  Filed  5-25-93;  8:45  am] 
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National  Technical  Information  Service 

Notice  of  Prospective  Grant  of 
Exclusive  Patent  License 

This  is  notice  in  accordance  with  35 
U.S.C  209(c)(1)  and  37  C.FR. 
404.7{a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  is 


contemplating  the  grant  of  a  field-of-use 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  Application  SN  7-280,363  titled. 
"Antimicrobial  Peptides  and  Processes 
for  Making  the  Same"  to  Magainin 
Pharmaceutical,  Inc.,  having  places  of 
business  at  Fort  Washington,  PA.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  prospective  field-of-use  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C  209  and  37  CFR  404.7.  The 
prospective  partially  exclusive  license 
may  be  granted  unless,  within  sixty 
days  fit>m  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C  209  and  37  CFR  404.7. 

The  invention  comprises  peptides 
which  exhibit  improved  broad  spectrum 
antimicrobial  activity  are  designed  and 
synthesized  based  on  the  peptide 
sequences  of  magainin  or  PCS  peptides. 
The  modified  peptide  analogues  are 
synthesized  by  replacing  low  helical 

Eotential  amino  acid  residues  with  high 
elical  potential  residues  and  modifying 
the  two  termini  in  order  to  enhance  the 
amphiphilic  structures  as  well  as  to 

f)rolong  antimicrobial  activity  by 
owering  their  susceptibility  to  protease 
degradation.  For  example,  low 
propensity  residues  Within  a  strategic 
region  of  magainin  II,  e.g.,  Ser",  Gly" 
and  Gly'*  are  modified  with  Ala  which 
is  known  to  have  high  propensity. 
Amidation  of  Ser^^,  and  acylation  of 
Gly'  with  acetyl  or  beta-alanyl  and 
substitution  of  Gly'  with  beta-alanine 
are  carried  out  in  order  to  lower  the 
susceptibility  to  exopeptidase  action.  A 
D-Ala  modification  for  disrupting  a 
stretch  of  the  helical  structure  is  also 
prepared  so  as  to  demonstrate  the 
importance  of  an  amphiphilic  helical 
structure  for  antimicrobial  activity.  The 
modified  peptide  analogues  exhibit  an 
increase  of  up  to  two  orders  of 
magnitude  in  antimicrobial  activity  and, 
in  the  most  favorable  case,  no 
appreciably  increase  in  hemolytic 
activity  over  magainin  1. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  of  January  4, 1989.  A  copy  of 
the  above-identified  patent  application 
may  be  purchased  from  the  NTIS  Sales 
Desk  by  telephoning  1-600-5 5 3-NTlS 
or  by  writing  NTIS  at  5285  Port  Royal 
Road,  Springfield,  VA  22161. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Papan 
Devnani  (telephone  703/487-4732). 
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Office  of  Federal  Patent  Licensing, 
NTIS,  Box  1423,  Springfield.  VA  22151. 
Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NTIS 
within  sixty  (60)  days  of  this  notice  will 
be  considered. 
Douglu  J.  Campion, 

Office  of  Federal  Patent  Licensing,  National 
Tecbnica]  Information  Service,  Department 
of  Commerce. 

(PR  Doc  93-12382  Filed  5-25-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
IMeeting 

The  Boost  Phase,  Mid  Course  & 
Terminal  Panels  of  the  USAF  Scientific 
Advisory  Board's  Committee  on  Options 
for  Theater  Air  Defense  will  meet  on 
16-17  June  1993,  at  the  Los  Angeles 
AFB.  CA  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  relating  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
S52b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Palsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-12434  Filed  5-25-93;  8:45  ami 
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USAF  Scientific  Advisory  Board; 
iMeeting 

The  Mid  Course  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  16  June  1993  at  the  National 
Security  Agency,  Fort  Meade,  MD,  from 
8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Palsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc  93-12435  Filed  5-25-93;  8:45  am] 
BtuMQ  cooe  itio-ei-M 


Department  of  the  Army 
Ctoeed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  the  Committee:  Army 
Science  Board. 

Date  of  the  Meeting:  23  June  1993. 

Tj/ne.  088-1600. 

Place:  Fort  Eustis,  VA. 

Agenda:  The  Army  Science  Board's 
1993  Summer  Study  Panel  on 
"Innovative  Acquisition  Strategies  for 
the  90s"  will  meet  to  discuss  future 
Army  acquisition  strategies  and 
technology  opportunities  in  Army 
aviation  given  probable  funding 
constraints.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  section 
552b{c)  of  title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof  and  title  5, 
U.S.C.  appendix  2,  subsection  10(d). 
The  classified  and  unclassified 
information  to  be  discussed  will  be  so 
inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer,  Sally  Warner,  may  be  contacted 
for  further  information,  (703)  695-0781. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc  93-12431  Filed  5-25-93;  8:45  am] 
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Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  the  Committee:  Army 
Science  Board. 

Date  of  the  Meeting:  15-16  June  1993. 

Time:  0800-1700/15  June  ft  0800- 
1300  16  June. 

Place:  Pentagon. 

Agenda:  The  Army  Science  Board's 
1993  Summer  Study  Panel  on 
"Innovative  Acquisition  Strategies  for 
the  90s"  will  meet  to  discuss  future 
Army  acquisition  strategies  and 
technology  opportunities  given  probable 
funding  constraints.  This  meeting  will 
be  closed  to  the  public  in  accordance 


with  section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof 
and  Title  5,  U.S.C.  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  information  to  be  discussed 
will  be  so  inextricably  intertwined  so  as 
to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Office,  Sally  Warner,  may  be  contacted 
for  further  information,  (703)  695-0781. 
SaUy  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  93-12432  Filed  5-25-93;  8:45  am) 
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Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  the  Committee:  Army 
Science  Board. 

Date  of  the  Meeting:  15  June  1993. 

Time.  0900-1500. 

Place:  Applied  Solutions  Int'l,  Vienna 
VA. 

Agenda:  At  this  meeting  the  Ad  Hoc 
Subgroup  on  "Evaluating  and  Selecting 
Proposals"  will  review  the  Report 
Review  Committee's  critique  of  the 
subgroup's  final  report.  This  meeting 
will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
SaUy  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  93-12433  Filed  5-25-93;  8:45  am] 
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Notice  of  Intent  To  Grant  an  Exclusive 
License 

AGENCY:  Office  of  the  Army  Judge 
Advocate,  DOD. 
ACnON:  Notice  of  intent. 

In  compliance  with  37  CFR  404  et 
seq.,  the  Department  of  the  Army  hereby 
gives  notice  of  its  intent  to  grant  to 
Alpha  1  Biomedicals,  Inc.,  a  corporation 
having  its  principal  place  of  business  at 
Two  Democracy  Center,  693  Rockledge 
Drive,  suite  1200,  Bethesda.  MD  20817, 
an  exclusive  license  under  U.S.  Patent 
Applications  Serial  Numbers  07/ 
878,372  and  07/914,673  respectively 
entitled  "Composition  and  Method  of 
Treating  Hepatitis  "C"  and  Composition 
and  Method  of  Treating  Hepatitus  B." 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
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of  this  notice  in  the  Fadm-al  Regifller  to 
file  written  objections  along  with 
supporting  evidence,  if  any.  Only 
written  objections  will  be  accepted. 
S«id  to  Intellectual  Property  Law 
Division.  Office  of  the  Judge  Advocate 
General.  Attn:  JALS-IP/Earl  Reichert, 
901  North  Stuart  Street.  Arlington.  VA 
22203-1837. 
KeuMtfa  L  Daatsn. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc  93-12376  Filed  5-2S-93:  8:45  am] 
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Notice  of  Intent  to  Grant  an  Excluaive 
License  to  Mercer  Scientific 
International  Corporation 

AC0CV:  U.S.  Army  Research 
Laboratory,  DOD. 
ACTION:  Notice  of  intent. 

In  compliance  with  37  CFR  part  404 
et  seq.,  the  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Mercer  Scientific  International 
Corporation,  a  corporation  having  its 
prindpal  place  of  business  at  675 
Prospect  Street,  Trenton,  NJ  08G18,  an 
exclusive  license  under  U.S.  Patent 
Number  4.721,362  issued  January  26, 
1988.  entitled  Phase  Gradient  Contrast 
Miscroscope  and  U.S.  Patent  Number 
4.921.333  issued  May  1. 1990  entitled 
Phase  Gradient  Imaging  of  Phase  Objects 
with  Self  Imaging  or  Moving  or 
Pulsating  Objects. 

Anyone  withing  to  object  to  the 
granting  of  this  license  has  60  days  from 
the  date  of  this  notice  in  the  Federal 
Register  to  file  objections  along  with 
supporting  evidence,  if  any. 
FOR  FURTHER  MFORIMTION  COtfTACT: 
Written  objections,  if  any,  will  be  filed 
with  U.S.  Army  Research  Laboratory. 
Office  of  Research  and  Technology 
Applications,  ATTN:  AMSRL-CP-TA/ 
Norma  Vaught,  2800  Powder  Mill  Road. 
Adelphi.  MD  20783-1145. 
Kennetk  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc  93-12375  PiW  5-25-93;  8:45  am) 
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Patent  Applkationa  Available  for 
Licensing 

AGENCY:  U.S.  Army  Research 

Laboratory.  DOD. 

ACnON:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Aimy. 
U.S.  Army  Research  Laboratory, 
announces  the  availabiUty  of  U.S.  Patent 
Number  4.721.362.  Issued  January  26, 
1988.  enUtled  Phase  Gradient  Contrast 
Micraecope  and  U.S.  Patent  Number 


4.921,333  issued  May  1. 1990  entitled 
Phase  Gradient  Imaging  of  Phase  Objects 
for  Self  Imaging  of  Moving  or  Pulsating 
Objects  are  available  for  non-exclusive, 
exclusive,  or  partially  exclusive 
licensing. 

FOR  FURTHER  MFORMATKM  CONTACT: 

For  further  information  contact  Director. 

U.S.  Army  Research  Laboratory,  ATTN: 

AMSRL-DP-TA/Nonna  Vaught.  2800 

Powder  Mill  Road.  Adelphi.  MD  20783- 

1145,(301)394-2952. 

Knaeth  L.  Denloa, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc  93-12377  Filed  5-25-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Chicago  Field  Office;  Noncompetitive 
Avvard  of  Rnandal  Assistance; 
Georgia  Office  of  Energy  Resources 

AGENCY:  Department  of  Energy. 
ACTKM:  Notice  of  noncompetitive 
financial  assistance  award. 

StJMMARY:  The  Department  of  Energy 
(DOE).  Chicago  Field  Office,  through  the 
Atlanta  Support  Office,  annoimces  that 
pursuant  to  DOE  Financial  Assistance 
Rule  10  CFR  600.7(b)(2),  it  intends  to 
award  a  grant  to  the  Georgia  Office  of 
Energy  Resources  to  support  the 
conversion  of  six  State  of  Georgia 
vehicles  to  alternative  fuels.  TTiis  project 
will  provide  for  the  development  of  a 
State  alternative  fuel  program  element 
that  will  promote  the  use  of  alternative 
fuels  in  State  fleets  and  encourage 
similar  activity  in  the  State  by  other 
governmental  and  private  sector  fleet 
operators. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Feltus,  U.S.  Department  of 
Energy.  Atlanta  Support  Office.  730 
Peachtree  Street.  NE..  Atlanta.  Georgia 
30308.  (404)  347-2380. 

SUPPLEMENTARY  INFORMATION:  This 
alternative  fuel  conversion  projects 
enables  the  Atlanta  Support  Office  to 
work  with  the  State  of  Georgia  to 
develop  a  program  for  State  vehicles 
that  will  be  their  initial  effort  to  utilize 
alternative  fuels.  This  will  help 
demonstrate  the  status  of  alternative 
fuels  to  fleet  manager  and  the  general 
public  in  a  way  which  can  accelerate 
the  acceptance  of  alternatively  fueled 
vehicles  prior  to  and  during  the  1996 
Olympic  Geniei  to  be  held  in  Atlanta, 
Georgia.  It  will  show  by  example  an 
approach  that  will  help  the  public 
understand  the  fuel  saving  potentials  of 
new  transportation  technologies,  see  the 
efficiency  of  this  technology  in  a  routine 
and  public  sitnatioo,  and  show  how 


alternative  fuels  and  vehicles  can  be 
used  as  a  pollution  mitigation  strategy 
that  new  transportation  technologies 
can  provide  to  communities  across  the 
Nation.  The  basis  for  expecting  the 
resultant  demonstrations  to  be 
implemented  are  (1)  a  study  undertaken 
by  the  Office  of  Planning  and  Budget. 

(2)  the  proposed  transportation 
requirements  for  the  Olympic  Games 
with  its  worldwide  viewing  audience, 

(3)  the  potential  alternative  fuel  program 
planned  for  the  Atlanta  area,  ana  (4)  the 
additional  pollution  reduction 
requirements  imposed  on  the 
community  by  the  Clean  Air  Act 
Amendments. 

The  grant  application  is  being 
accepted  by  DOE  because  the  applicant 
uniquely  possesses  the  degree  of 
technical  expertise,  effective 
interagency  working  relationships,  and 
confidence  necessary  to  implement  this 
project  that  will  involve  many  state 
offices.  The  project  period  for  the  grant 
award  is  a  one  year  period,  expected  to 
begin  in  June  1993.  DOE  plans  to 
provide  funding  in  the  amount  of 
$21,000  for  this  project  period. 

Issued  in  Chicago,  Illinois,  on  May  17, 
1993. 

Timothy  S.  Cra%^rd, 
Assistant  Manager  for  Administration. 
(PR  Doc  93-12463  Filed  5-25-93;  8:45  am) 
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Chicago  Field  Offke,  Kansas  City 
Support  Office 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  make  an 
award  based  on  an  unsolicited 
application. 

SUMMARY:  The  Department  of  Energy 
(DOE).  Chicago  Field  Office,  through  the 
Kansas  Qty  Support  Office  (KCSO), 
announces,  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.14(f).  that  DOE  intends  to  award  a 
grant  to  the  Curators  of  the  University 
of  Missouri,  for  Dr.  Mark  Prelas  to 
design,  build,  operate,  and  bench-test  a 
laboratory  model  of  the  patentable 
invention.  "Continuous  Wave  Visible 
Lamps  for  Solid  State  Laser  Drivers". 
The  anticipated  overall  objective  is  to 
prove  that  this  new  process  for 
providing  optical  pumping  for  a  variety 
of  solid  state  lasers  can  operate  at  10 
times  the  efficiency  of  comparable 
present  lasers,  and  can  be  built  at  one- 
tenth  their  cost. 

SUPPLEMENTARY  MFORMATKM:  Hie 
Department  of  Energy  announces  further 
that  pursuant  to  10  CFR  600.6(a)(2).  this 
discretionary  financial  assistance  award 
to  the  Curators  of  the  University  of 
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Missouri.  Dr.  Mark  Prelas,  would  be 
based  on  acceptance  of  an  unsolicited 
application  meeting  the  criteria  of  10 
CER  600.14(E)(1).  Advantages  over 
current  technology  are  that  these 
systems  have  the  potential  to  operate  at 
10  times  the  efficiency  of  comparable 
present  lasers,  and  be  built  at  one-tenth 
their  cost.  Thus,  the  proposed  project 
represents  a  imique  idea  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current,  or  planned 
soUcitation.  The  invention  is  using  a 
technique  for  which  a  patent  will  be 
issued.  The  extent  of  the  energy  savings 
will  depend  upon  the  number  of 
Ucensees  and  commercial  appUcations 
these  licensees  are  able  to  find  for  the 
technology.  The  project  period  for  the 
grant  award  is  24-months,  expected  to 
begin  in  July  1993.  DOE  plans  to 
provide  funding  in  the  amount  of 
$89,467. 

F0«  FURTHER  MFORMATION  CONTACT: 
Ronald  Brown,  U.S.  Department  of 
Energy.  Kansas  Qty  Support  Office.  911 
Walnut  Street,  14th  Floor.  Kansas  City, 
MO  64106. 

Usued  in  Chicago,  Illinois,  on  May  13. 
1993. 

Alan  E.  Smith. 

Director,  Operations  Management  Support 
Division. 

|FR  Doc.  93-12464  Filed  5-25-93;  8:45  am] 
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Financial  Atslstanca:  Western 
Governors'  Association 

AQtNCY:  Idaho  Operations  Office. 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7  it  intends  to  award  a  new  Grant 
Number  DE-FG07-93ID13256  with  the 
Western  Governors  Association.  The 
grant  will  provide  funding  in  support  of 
a  Memorandum  of  Understanding 
(MOU)  signed  in  July  1991,  among  the 
Department  of  Energy,  Department  of 
Defense,  Department  of  Interior, 
Environmental  Protection  Agency  and 
the  WGA  to  cooperate  in  research, 
development  and  demonstration  of  the 
cost  elective  technologies  germane  to 
federal  lands  and  facilities  in  the 
Western  States  and  related  State  and 
commercial  problems.  This  grant 
provides  the  WGA  with  the  means  to: 

(1)  Effectively  involve  state  personnel 
and  affacted  stakeholders  in  the 
technology  development  process,  and 

(2)  allow  the  WGA  to  conduct 


workshops  to  involve  the  affected 
parties,  to  exchange  ideas,  identify 
problems  and  recommend  more 
effective  solutions  to  technology 
development  and  workforce  planning. 
FOR  FURTHER  WtFORMATKM  CONTACT: 
Ginger  Sandwina,  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  785 
DOE  Place,  MS  1221,  Idaho  Falls,  Idaho 
83401-1562, 208/526-8698. 
SUPPLEMENTARY  MFORMATION:  The 
Statutory  authority  for  the  proposed 
award  are  42  U.S.C.  2011  et  seq..  Atomic 
Energy  Act  of  1954  as  amended  and 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91).  The  proposal  meets  the 
criteria  for  "non-competitive"  financial 
assistance  as  set  forth  in  10  CFR  600.7 
(b)(2)(i)(C).  The  appUcant  represents  a 
unit  of  government  and  the  activity  to 
be  supported  is  related  to  performance 
of  a  governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity.  The  grant  will  cover  activities  for 
a  period  of  three  years,  for  a  total 
estimated  cost  of  $4  million.  The 
unsolicited  proposal  number  is 
P9300081.  The  Federal  Domestic 
Catalog  Number  is  81.087,  Technology 
Development  for  Environmental 
Restoration  and  Waste  Management. 

Issued:  May  14, 1993. 
I.O.LM. 

Acting  Director.  Contracts  Management 
Division. 

[FR  Doc  93-12470  Filed  S-2S-93;  8:45  am] 
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Energy  Infonnation  Administration 

Agancy  Infonnation  Collections  Under 
Review  by  the  Office  of  IManagement 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s]  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511, 44  U.S.C  3501  etseq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Pap>erwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 


Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  numberfs);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually:  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  ELA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  1X3  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 
Jay  Casselberry,  Office  of  Statistical 
Standards.  {EI-73),  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The  first 
energy  information  collection  submitted 
to  OMb  for  review  was; 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-6 

3.  1902-0022 

4.  Annual  Report  of  Oil  Pipeline 
Companies 

5.  Extension 

6.  Annually 

7.  Mandatory 

8.  Businesses  or  other  for-profit 
9. 148  respondents 

10. 1  response 

11. 150  hours  per  response 

12.  22.200  hours 

13.  This  report  is  needed  by  the 
Commission  to  carry  out  its  regulatory 
responsibilities  under  the  Interstate 
Commerce  Act  as  it  relates  to  oil 
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pipeline  oompanies.  It  is  used  to 
establish  lates,  in  rate  proceedings,  in 
fonnal  investigations  and  financial 
audits,  and  in  the  continuous  review 
of  the  financial  conditions  of 
regulated  oil  pipelines. 
The  second  energy  information 

collection  submitted  to  OMB  for  review 

was: 

I.  Federal  Energy  Regulatory 
Commission 

2.FERC-2 
3. 1902-0026 

4.  Annual  Report  of  Mapr  Natural  Gas 
Companies 

5.  Extension 

6.  Annually 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  46  respondents 
10. 1  response 

II.  2,475  hours  per  response 

12.  113.850  hours 

13.  This  report  is  needed  by  the 
Commission  to  carry  out  its  regulatory 
responsibilities  under  the  Natural  Gas 
Act  It  is  used  to  establish  rates,  in 
rate  proceedings,  in  formal 
investigations  and  financial  audits, 
and  in  the  continuous  review  of  the 
financial  conditions  of  regulated 
major  natural  gas  companies. 

The  third  energy  information 
collection  submitted  to  OMB  for  review 
was: 

1.  Federal  Regulatory  Energy 
Commission 

2.  FERC-2A 

3.  1902-0030 

4.  Annual  Report  of  Non  major  Natural 
Gas  Companies 

5.  Extension 

6.  Annually 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  87  respondents 
10. 1  response 

11.  30  hours  per  response 

12.  2.610  hours 

1 3.  This  report  is  needed  by  the 
Coounission  to  carry  out  its  regulatory 
responsibilities  under  the  Natural  Gas 
Act.  It  is  used  to  establish  rates,  in 
rate  proceedings,  in  formal 
investigations  and  financial  audits, 
and  in  the  continuous  review  of  the 
financial  conditions  of  regulated 
nonmajor  natural  gas  companies. 

Statutory  Auibority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L 
No.  96-511).  which  amended  chapter  35  of 
title  44  United  States  Code  (See  44  U.S.C 
3506(a)  and  (c)(1)). 

Issued  in  Washington.  DC,  May  19. 1993. 
YvoniM  M.  Bishop, 
Dinctor.  Statistical  Standards,  Energy 
Infonnation  Administration. 
IFR  Doc  93-12469  FUed  5-2&-93;  8:45  am) 
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Offlc*  Of  Enargy  RMMTch 

Task  AfM  LMdar  Positions  on  the  U^ 
Horns  Tssffl  of  ths  Intsmirtlonal 
ThsfBionudsar  Expsrlmsntai  Reador 
(ITER)  Pro|sct 

AQSICV:  Department  of  Eaergy  (DOE). 
ACTION:  Notice  inviting  applications. 

SUMMARY:  The  Department  of  Energy  is 
soliciting  applications  for  eight  ta&k  area 
leader  positions  on  the  U.S.  Home  Team 
of  the  ITER  project.  These  task  area 
leaders  are  responsible  for  planning, 
proposing,  coordination,  monitoring, 
and  reporting  on  task  assignments 
issued  to  the  U.S.  by  the  ITER  Joint 
Central  Team.  This  project  is  an 
international  effort  to  design  and  build 
an  engineering  test  reactor  for  fusion 
power  development.  This  notice  is 
published  in  accordance  with  the  terms 
of  the  mitigation  plan  developed  for 
FTER,  and  previously  published  in  the 
Federal  Register,  which  require  that 
task  area  leader  vacancies  be  published 
in  the  Federal  Register  and  the 
Commerce  Business  Daily. 

DATES:  Applications  must  be  received 
by  June  25, 1993. 

ADDRESSES:  Individuals  interested  in 
applying  for  any  of  these  positions 
should  submit  their  application  through 
their  home  institution  to  the  U.S.  ITER 
Project  Office,  P.O.  Box  2009,  FEDC 
Building,  Oak  Ridge  National 
Laboratory,  Oak  Ridge.  TN  37831.  Attn: 
Charles  A.  Flanagan.  Applications  must 
be  submitted  through  the  applicant's 
home  institution.  As  these  positions  are 
fitictional  time  (10  percent  to  100 
percent]  assignments,  the  Department  of 
Energy  will  reimburse  the  employee's 
home  institution  for  the  amount  of  time 
the  employee  devotes  to  these  duties 
and  associated  expenses.  An  expanded 
information  package  describing  the 
project  and  these  positions  may  be 
requested  from  Mr.  Flanagan  at  615- 
576-5480  or  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Warren  Marlon,  Office  of  Fusion 
Energy,  ER-53,  Washington,  DC  20585. 
(301) 903-4965. 

StiPPLEUENTARY  MFORMATUN:  ITER  is  a 
joint  project  of  the  European 
Communities,  Japan,  the  Russian 
Federation,  and  the  United  States,  with 
the  objective  of  designing  and  building 
an  engineering  test  reactor  for  fusion 
power  development.  The  U.S.  effort  is 
sponsored  by  the  Department  of 
Energy's  (DOE)  Office  of  Fusion  Energy 
(OFE).  The  four  parties  have  signed  a 
negotiated  international  agreement  and 
have  entered  the  next  phase  of  the 
project,  the  Engineering  Design 


Activities  (EDA).  During  the  EDA. 
which  is  to  last  six  years,  until  July 
1998,  a  detailed  engineering  design  Mrill 
be  carried  out  by  an  international  team 
of  experts,  called  the  Joint  Central  Team 
(JCT),  while  assigned  tasks  involving 
engineering  design,  physics  research, 
and  technology  development  will  be 
carried  out  within  the  respective 
national  programs,  designated  as  the 
Home  Teams. 

Task  Area  Leaders  are  responsible  for 
planning,  proposing,  coordinating, 
monitoring,  and  reporting  on  task 
assignments  in  their  area.  These 
positions  involve  coordinating  the 
activities  of  others  and  some  direct 
project  work,  but  not  directing  the  woili 
of  other  project  participants.  All  tasks 
will  be  conducted  by  industry, 
imiversities,  and  DOE  laboratories 
(performing  institutions)  under  contract 
to  the  Department  of  Energy  and  will  be 
managed  by  these  organizations. 
Industrial  firms  are  advised  that  any 
firm  whose  employee  services  as  a  task 
area  leader  in  an  area  where  there  will 
be  hardware  procurements  will  be 
excluded  from  completing  for  hardware 
procurements  in  that  area.  There  will 
not  be  hardware  procurements  in  the 
design  integration  and  in  the  systems 
analysis  areas.  In  the  day-to-day 
performance  of  their  assignments,  the 
Task  Area  Leaders  interface  with  their 
Home  Team  Technical  Manager,  the 
cognizant  OFE  program  manager,  the 
Performing  Institutions,  their 
counterparts  on  the  Joint  Central  Team, 
and  their  technical  counterparts  on  the 
other  Home  Teams. 

The  Task  Area  Leader  positions  are 
available  in  the  following  areas; 

In-Vessel  Systems 

1.  Divertor  and  First  Wall — ^This  area 
is  responsible  for  all  tasks  related  to  the 
engineering  design  and  technology 
research  and  development  for  the 
divertor  and  first  wall,  including 
definition  and  development  of 
materials,  design  configuration,  design, 
analysis,  and  associated  supporting 
research  and  development. 

2.  Radio  Frequency  Systems — This 
area  is  responsible  for  all  tasks  related 
to  the  engineering  design  and 
technology  research  and  development 
for  a  variety  of  candidate  radio 
frequency  systems  (e.g.  Ion  Cyclotron, 
Electron  Cyclotron ,  Lower  Hybrid)  being 
considered  for  ITER  application  for 
startup  and  heating  of  the  plasma  and 
possibly  for  driving  the  plasma  current. 
The  activities  include  definition  and 
development  of  materials,  design 
configuration,  design,  analysis,  and 
associated  supporting  research  and 
development. 


IMI 
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Ex-VflMel  SyttoM 

Poloidal  Field  Magnetic*— This  i 
is  responsible  for  all  tasks  related  to  the 
design  and  supporting  analysis 
associated  with  the  magnetic  function  of 
the  poloidal  field  coil  system,  vdiidi 
must  be  designed  to  be  capable  of 
providing  plasma  configurations  and 
operating  scenarios,  including  start-up. 
bum,  and  shutdown,  for  established 
refermica  conditions  and  for  a  range  of 
options  to  provide  the  desired 
flexibility. 

Engineering 

1.  Design  Integration — ^Thisareais 
responsible  for  all  tasks  related  to  the 
design  integration  of  the  tokamak  device 
and  its  auxiliary  systems.  The  activities 
include  design  configuration  and 
associated  design  and  supporting 
analysis. 

I  2.  Systems  Analysis — ^This  areas  is 
responsible  for  all  tasks  related  to  the 
performance  of  system  analysis  using 
candidate  computerized  systems  codes. 
The  activities  include  performing  trade 
and  sensitivity  studies  to  determine 
trends  as  various  dianges  are  made  to 
the  device  parameters,  and  studies  to 
develop  startup  and  operating  scenarios 
for  the  device  and  to  determine 
performance  trends  for  operating 
scenario  options. 

I I  3.  Facilities  and  Site— This  area  is 
responsible  for  all  tasks  related  to  the 
design  and  supporting  analysis  of  the 
device  facilities  and  site,  including  all 
buildings,  structures,  and  site 
preparation,  support  systems  and 
utilities. 

4.  Safety  and  Standards — This  area  is 
responsible  for  all  tasks  related  to  the 
safety  aspects  of  the  design  and 
operation  of  the  ITER  device. 

5.  Test  Program — ^This  area  is 
responsible  for  alt  tasks  related  to  the 
development  and  desaription  of 
candidate  engineering  and  technology 
test  programs  to  be  proposed  and 
conducted  on  the  device  and  test 
vehicles  introduced  to  the  device. 

Issued  in  Washington,  DC,  on  May  19, 
1993. 
DJ).  Maykew, 

Director,  Office  of  Mamg^ment,  Office  of 

Energy  Research. 

iPR  Doc  93-1246!>  Filed  S-25-93;  8:45  am] 
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[Pro|M«  No.  2361-001  KUmmmiI^ 

MinnMota  Powar  ft  Light  Cow; 
Availability  of  Environimantal 
Aaaaaamont 

May  20, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  subsequent  license  for 
the  existing  Prairie  Rirer  Hydroelectric 
Project,  located  on  the  Prairie  River  in 
Itasca  County,  Minnesota,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project,  b)  the  EA,  the 
Commission's  staff  has  analyzed  the 
existing  and  potential  futiire 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE., 
Washington,  DC  20426. 
Lok  D.  Cacbell, 
Senettuf, 

(FR  Doc  93-12408  Filed  S-25-93;  8:45  am] 
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[Doclwt  No.  CP93-33«-000] 
ANR  PIpailna  Co.;  Application 

May  20, 1993. 

Take  notice  that  on  May  12. 1993, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
49243,  filed  in  docket  No.  CP93-336- 
000  an  application  pursuant  to  section 
7(b)  of  the  Natural  Ges  Act  for 
permission  and  approval  to  abandon 
certain  natural  gas  transportation 
services  for  Tennessee  Gas  PipeUne 
Company  (Tennessee),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  as  part  of  negotiations 
in  Docket  No.  RP89-161,  et  al..  ANR 
and  Tennessee  have  agreed  to  terminate 
Rate  Schedules  X-90,  X-107,  X-110,  X- 
111,  and  X-127  under  Original  Volume 
No.  2  of  ANR's  FERC  Gas  Tariff  and 
have  also  agreed  to  replace  them  with 
open-access  transportation.  ANR 

Proposes  that  the  abandonment  sought 
erein  be  made  effective  on  November 
1, 1992  to  coincide  with  the  effective 


date  of  ANR's  Interim  Settlement  in 
Docket  No.  RP89-161,  et  al. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  10, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  actioo  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  %vill  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  fiitds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  bearing  is  required,  further 
notice  of  such  bearing  will  be  duly 
given.  ^ 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wili  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Leto  D.  CssImU, 
SeaHary. 

(FR  Doc  93-12401  Filed  5-25-93,  8:45  ami 
MUMQ  cooc  flnr-ot-M 


[Docket  No.  ER91-435-0071 
DC  Tia,  Inc.;  FRfng 

May  20, 1993. 

Take  notice  that  on  April  30, 1993.  DC 
Tie,  Inc.  filed  certain  information  as 
required  by  the  Commission's  July  11, 
1991  letter  order  in  Docket  No.  ER91- 
435-000.  Copies  of  DC  Tie,  Inc's 
informational  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Loi«D.CuheU. 

Secretary. 

[FR  Doc  93-12412  Filed  5-2S-93:  8:45  am] 

MJJNQ  cooc  mr-w-M 


CDoeiwt  No.  EQ93-63-000] 

Dominion  MenagemMt  Argentina  SJL; 
Application  for  ConWiiasion 
Determination  of  Exempt  Wholesale 
Generator  Statue 

May  20. 1993. 

On  May  17, 1993,  Dominion 
Management  Argentina  S.A. 
("DMASA")  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

DMASA,  an  Argentine  corporation,  is 
a  wholly-owned  subsidiary  of  Dominion 
Energy.  Inc.,  which  is  a  wholly-owned 
subsidiary  of  Dominion  Resources.  Inc. 

DMASA  operates  an  eligible  facility 
in  Neuquen  Province.  Argentina  that 
consists  of  five  natural  gas-fired  turbines 
with  a  combined  nominal  power 
production  capacity  of  98  MW. 

Any  person  desiring  to  be  heard 
concerning  the  appUcation  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  in 
accordance  with  §§  385.211  and  385.214 
of  the  Commission's  Rules  of  Practice 
^  Procedure.  The  Commission  will 
limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  June  11, 1993  and  must  be 
served  on  the  applicant  (c/o  Michael  W. 
Maupin,  Esq.,  Hunton  &  Williams, 
Riverfront  Plaza.  East  Tower,  951  East 
Byrd  Street,  Richmond.  Virginia  23219). 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commis^on  and  are  available  for  public 
inspect  ien. 
Lok  D.  CuheU. 
Secretary. 

[FR  Doc  93-12416  Filed  5-25-93;  8:45  ami 
BiujNQ  COM  anr-ei-M 


Pocket  No*.  ERS2-611-001,  ER«2-664- 
001,  ER92-44»^)01  and  ER0»-45-001] 

Entergy  Fomf,  Inc.;  niing 

May  20. 1993. 

Take  notice  that  on  May  17,1993. 
Entergy  Power.  Inc.  tendered  for  filing 
amendments  to  its  compliance  filing 
filed  in  the  above-referenced  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  4. 1993.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc  93-12913  Filed  5-25-93;  8:45  ami 
BHJJNO  CODE  fnr-oi-H 


[Docket  No.  RP93-4-000] 

Mississippi  River  Transmission  Corp.; 
informal  Settlement  Conference 

May  20, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  June  2, 1993.  at  10 
a.m..  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street 
NE.,  Washington,  IX.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as*defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1992). 

For  additional  information,  contact 
Warren  C.  Wood  at  (202)  208-2091  or 
John  J.  Keating  at  (202)  208-0762. 
LoicaCuhell. 
Seaetaiy. 

[FR  Doc.  93-12405  Filed  5-25-93;  8:45  am] 
MUJNQ  COOE  •717-01-M 


(Docket  No.  ER90-168-012] 

Nationai  Electric  Aaaociates  Umlted 
Paftnership;  Information  Filing 

May  20, 1993. 

Take  notice  that  on  April  30, 1993.  ' 
National  Electric  Associates  Limited 
Partnership  (NEA)  filed  certain 
information  as  required  by  Ordering 
Paragraph  (L)  of  the  Commission's 
March  20, 1990  order  in  this  proceeding 
(50  FERC  161,378  1990).  Copies  of 
NEA's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CadieU. 
Secretary. 

[FR  Doc  93-12404  Filed  5-25-93;  8:45  am] 
BNXiNO  cooc  tnr-ei-M 


[DockM  No*.  RP92-1 77-004  and  RP92-^- 
002] 

Northern  Border  Pipeline  Co.;  Report 
of  Refunds 

May  20. 1993. 

Take  notice  that  Northern  Border 
Pipeline  Company  (Northern  Border)  on 
April  20. 1993.  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Refund 
Report  made  in  accordance  with  the 
Commission's  orders  issued  March  4, 
1993  and  April  7. 1993  in  Docket  Nos. 
RP92-177-000  and  RP93-32-O01. 
respectively. 

Northern  Border  states  that  on  April 
19, 1993,  it  refunded  to  its  Rate 
Schedule  IT-1  customers  $14,507.99. 
inclusive  of  interest  calculated  in 
accordance  with  18  CFR  154.67(c). 

Northern  Border  further  states  Uiat  the 
refund  report  was  served  on  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  f)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  ilegulatory  Commission, 
825  North  Capital  Street  NE., 
Washington,  DC  20425,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  27, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uii  D.  CuheU. 
Secretary. 

[FR  Doc  93-12409  Filed  5-25-93;  8:45  am] 
BIUMO  CODE  nr-Ai-M 
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[Doctwt  No.  RP93-M-001] 

Northern  Natural  Qaa  Co^  Propoaed 
Changaa  in  FERC  Qaa  TarHf 

May  20, 1903. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  May  13, 1993, 
tendered  for  Rling  to  become  part  of 
NOTthem's  FERC  Gas  Tariff  FourUi 
Revised  Volume  1,  the  following  tariff 
sheet,  proposed  to  be  effective  April  1, 
1993: 

Substitute  Second  Revised  Sheet  No. 
244 

Northern  states  that  such  tariff  sheet 
is  being  submitted  in  compliance  with 
the  Commission's  Letter  Order  issued 
April  28, 1993,  in  Docket  No.  RP93-98- 
000  to  revise  and  clarify  Northern's 
receipt  point  scheduling  penalties  tariff 
provision. 

Nortliem  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  27, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filii^  are  on  file  with  the 
Commission  and  are  available  ht  public 
inspection. 
Lois  D.  Cadbdi, 
Secntaiy. 

(PR  Doc.  93-12403  Filed  S-25-03: 8:45  on) 
■ujNOcooe  srir-ei-M 

[DockM  No.  CP93-33»-000] 

Northern  Natural  Qaa  Co.;  Request 
Under  Blanket  Aulhortzatlon 

May  20, 1993. 

Take  notice  that  on  May  12, 1993. 
Northern  Natural  Gas  Company 
(Nortbwn),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000  filed  in 
Docket  No.  CP93-339-000  a  request 
pursuant  to  §  157.205  of  the 
CommissicHi's  Reguiatians  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  upgrade  an  existing 
delivery  point,  at  the  Lowry  tl  town 
border  station  (TBS),  to  accommodate 
increased  natural  gas  deliveries  to 
Minnegaaco.  a  Division  of  Arkla,  Inc. 
(Minitegasco).  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 


401-000  pursnant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  man  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commiasioa  and  open  to  public 
inspection. 

Northern  states  that  Miimegasco  has 
requested  increased  service,  to 
commence  October  1, 1993.  because  of 
expansion  to  new  areas  which  have  not 
previously  been  supplied  with  natural 
gas. 

It  is  said  that  the  estimated  volumes 
proposed  to  be  delivered  to  Minnegasco 
at  the  TBS  is  expected  to  result  in  an 
increase  in  NortWn's  peak  day 
deliveries  of  390  Mcf  of  natxnai  gas  per 
day  and  8.610  Mcf  on  an  annual  basis. 

Northern  states  that  the  estimated  cost 
to  upgrade  the  delivery  point  is  S13,500. 
Northern  states  further  that  Minnegasco 
will  make  a  contribution  in  aid  of 
construction  of  the  total  amount 

Any  person  or  the  Commission's  staff 
may,  within  45  days  afier  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  ai>d  pursuant  to 
%  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  afier  the  time  allowed 
for  filing  a  protest  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
UisO.CaaheU. 
Secretary. 

IFR  Doc  93-12407  Piled  5-25-93;  8:45  ami 
MUJNO  coot  sm-av-M 

[Docket  No.  RP9»-116-000] 

Northwest  Atesfcan  Pipeline  Co.;  Tariff 
Ctwngea 

May  20, 1993 

Take  notice  that  on  May  17, 1993. 
Northwest  Alaskan  Pipeline  Company 
("Northwest  Alaskan").  P.O.  Box  3102. 
Tulsa.  CHdahoma  74101.  tendered  for 
filing  in  Docket  No.  RP93-1 16-000 
Thirty-Second  Revised  Sheet  No.  5  to  its 
FERC  Gas  Tariff  Original  Volume  No.  2. 

Northwest  Alaskan  states  that  it  Is 
submitting  Thirty-Second  Revised  Sheet 
No.  5  reflecting  a  decrease  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alasium  fiom 
Pan- Alberta  Gas  Ud.  ("Pan-Alberta") 
and  resold  to  Northwest  Alaskan's  three 
U.&  purchasers:  Northern  Natural  Gas 


Company  ('T<lorthem").  Pan-Alberta  Gas 
(U.S.)  Inc  ("Pan-Alberta  (U.S.)").  and 
Pacific  Interstate  Transmission 
Company  ["FTT")  under  Rats  Schedules 
X-1.  X-2,  X-a.  and  X-4,  respectively. 

Northwest  Alaskan  states  that  it  is 
submitting  Thirty-Second  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  Northern,  Pan- 
Alberta  (U.S.),  and  PIT,  and  pursuant  to 
Rate  Schedules  X-1.  X-2.  X-3,  and  X- 
4,  which  provide  for  Northwest  Alaskan 
to  file  45  days  prior  to  the 
commencement  of  the  next  demand 
diarge  period  (July  1. 1993  through 
December  31, 1993)  the  demand  charges 
and  demand  charge  adjustments  whidi 
Northwest  Alaskan  will  charge  during 
the  period. 

Northwest  Alaskan  requests  the 
Thirty-Second  Revised  Sheet  No.  5 
become  effective  July  1. 1993. 

Northwest  Alaskan  states  that  a  copy 
of  this  fiUrtg  has  been  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  May  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  (>erson  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
irtspection. 

Secretary. 

(PR  Doc  93-12406  Piled  5-25-93;  8:45  am) 

HLLMO  coot  SriT-OI-M 


[Docket  No.  RP93-11 7-000] 

Northawst  Pipallna  Corp.;  Petition  lor 
Umited  Waiver 

May  20, 1993 

Titke  notice  that  on  May  18, 1993, 
Northwest  Pipeline  Corporation 
(Northwest)  hereby  petitions  the 
Commission  for  a  limited  waiver  of  the 
Commission's  first-come,  first-served 
policy  as  reflected  in  Section  1  of 
Northwest's  TI-1  Rate  Schedule  and  in 
the  Priority  Date  provisions  in  Section 
12  of  the  General  Terms  and  Conditions 
in  First  Revised  Volume  No  1-A  of 
Northwest's  FERC  Gas  Tariff. 


30160 Federal  Register  /  Vol.  58.  No.  100  /  Wednesday,  May  26.  1993  /  Notices 


'  Northwest  states  that  the  waiver  is 
necessary  in  order  to  allow  the  receipt 
point  priority  date  previously  held  by 
Pacific  Gas  Transmission  Company 
(PGT)  under  an  interruptible 
Transportation  Agreement  to  be  retained 
by  PGT's  assignee  and  producer 
affiliate,  PC&E  Resources  Company 
(PG&E  Resources). 

Northwest  states  that  on  December  30, 
1992.  PGT  requested  Northwest's 
consent  to  an  assignment  of  the 
Transportation  Agreement  to  PG&E 
Resources,  effective  January  1, 1993.  On 
February  23, 1993.  Northwest  and  PGT 
amended  the  Transportation  Agreement 
to  provide  for  PG&E  Resources  as  the 
new  shipper  thereunder.  Under  the 
Transportation  Agreement,  as  amended, 
it  is  the  intent  to  retain  the  receipt  point 
priority  date  that  was  in  existence  prior 
to  PGT's  assignment  to  PG&E  Resources. 

Northwest  states  that  by  retaining  the 
January  4. 1977  priority  date  established 
for  service  on  behalf  of  PGT  will  ensure 
that  the  subject  gas,  now  transported  on- 
behalf  of  PGT's  affiliate,  will  properly 
continue  to  have  priority  over  later 
requests  for  transportation  service  on 
Northwest's  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  27,  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lok  D.  CuheU. 
Secretary. 
IFR  Doc  93-12411  Filed  5-25-93;  8:45  am] 

MUJNQ  COOC  t717-01-M 


[DocM  No.  ER93-463-000] 

Portland  General  Electric  Co.;  Filing 

May  20, 1993. 

Take  notice  that  on  May  17, 1993, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  amendment 
to  its  filing  under  Docket  No.  ER93- 
463-000. 

The  amendment  consists  of  cost 
estimate  detail  for  the  staged  system  test 
described  in  the  original  filing  letter. 


PCX  has  served  copies  of  this  filing  on 
Bonneville  Power  Administration  and 
the  Oregon  Public  Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  2, 1993.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lob  D.  Casbell, 
Secretary. 
[PR  Doc.  93-12414  Filed  5-25-93;  8:45  am) 

MUINQ  COOE  (Tir-OI-M 

[Docket  No.  RP92-202-001] 

Tennessee  Gas  Pipeline  Co.;  Motion 
To  Make  Tariff  Sheets  Effective 

May  20, 1993. 

Take  notice  that  on  May  18. 1993. 
Teiuiessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  a  motion 
to  make  certain  tariff  sheets  attached  to 
the  motion  effective  on  May  19, 1993, 
specifically  Sub  First  Revised  Sheet 
Nos.  161, 172.  and  184  to  Tennessee's 
FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1. 

Tennessee  states  that  on  July  6, 1992. 
Tennessee  filed  tariff  sheets  to  amend 
the  fuel  provisions  of  Tennessee's  Rate 
Schedules  IT.  FT-A.  and  FT-B  to 
permit  the  discoimting  of  the  fuel 
component.  The  revised  tariff  sheets 
were  proposed  to  be  effective  on  August 
1, 1992.  Tennessee  states  that  by  order 
issued  August  5. 1992,  the  Commission 
suspended  the  revised  tariff  sheets  to  be 
effective  on  the  earlier  of  January  6. 
1993  or  the  date  that  the  Commission 
accepted  the  tariff  sheets.  Tennessee 
states  that  on  May  4. 1993.  the 
Commission  issued  a  letter  order 
approving  Tennessee's  discounting 
proposal.  Tennessee  now  moves  that  the 
tariff  sheets  be  made  effective  on  May 
19. 1993.  in  accordance  with  section 
4(e)  of  the  Natural  Gas  Act  and  §  154.67 
of  the  Commission's  regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 


with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  27, 1993,  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

IFR  Doc.  93-12410  Filed  5-25-93;  8:45  am] 
BuxiNG  COOE  trir-ei-M 

[Docket  No.  ES93-36-000] 
Union  Electric  Co.;  Application 

May  20, 1993. 

Take  notice  that  on  May  13, 1993, 
Union  Electric  Company  filed  an 
apphcation  under  section  204  of  the 
Federal  Power  Act  requesting 
authorization  to  issue  not  more  than 
$600  million  of  short-term  unsecured 
promissory  notes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  365.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  11, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 
[PR  Doc.  93-12402  Piled  5-25-93;  8:45  am] 

BOIMQ  COOE  (TIT-AI-M 

[DockM  No.  ER93~464-000] 

Washington  Water  Power  Co.;  Filing 

May  20. 1993. 

Take  notice  that  on  May  7. 1993.  The 
Washington  Water  Power  Company 
(WWP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.11  an 
Amendment  No.  1  to  its  filing  of  a  letter 
agreement  (Letter  Agreement)  between 
WWP  and  the  Bonneville  Power 
Administration  (Bonneville).  WWP 
states  that  this  Amendment  No.  1 
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demonstrates  that  WWP  will  not  collect 
more  than  WWP's  embedded  cost  of 
transmission  from  Bonneville  imder  all 
contracts  where  WWP  provides  firm 
transmission  services  to  Bonneville. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  jwith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  2, 1993.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  be  taken,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Uis  D.  CubflU. 
Secretary. 
IFR  Doc.  93-12415  Filed  5-25-93;  8:45  am| 

■lUMO  COOE  fTir-OI-M 


Office  of  Fossil  Energy 

(i4  DoclMt  No.  93-49-NG] 

AIG  Trading  Co.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  From  and  To 
Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  AIG 
Trading  Corporation  authorization  to 
import  up  to  200  Bcf  of  natural  gas  from 
Canada  and  export  up  to  200  Bcf  of 
natural  gas  to  Canada  over  a  two-year 
period  beginning  the  date  of  first  import 
or  export  delivery. 

The  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington  EX:  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  May  17, 1993. 
Qifford  P.  Tomuzewiki, 
Director.  Office  ofNaturaJ  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

IFR  Doc  93-12468  Filed  5-25-93;  8:45  am] 
MUNa  COM  MSO-ei-M 


[FE  DoclMt  No.  •»-45-NQ] 

Taxaco  Gaa  llarfcatlng  Inc.;  Application 
for  Blankal  Authorization  To  Export 
Natural  Gaa  to  Maxico 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 

?'ve8  notice  of  receipt  of  an  application 
led  on  May  8, 1993,  by  Texaco  Gas 
Marketing  Inc.  (TGMI)  requesting 
blanket  authorization  to  export  up  to 
120  billion  cubic  feet  of  natural  gas  to 
Mexico  over  a  two-year  period.  The 
authorization  would  begin  on  the  date 
of  first  delivery  after  June  30. 1993.  the 
expiration  date  of  TGMI's  existing 
export  authorization  granted  by  DOE/FE 
Opinion  and  Order  No.  512  on  June  21, 
1991  (1  FE  170,548).  TGMI  proposes  to 
export  the  gas  either  on  its  own  behalf, 
or  as  an  agent  for  others,  and  states  that 
it  will  use  existing  pipeline  facilities  to 
transport  the  gas  and  will  submit 
quarterly  reports  detailing  each 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time  June  25, 1993. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,  FE-50, 1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Allyson  C.  Reilly,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of  Energy. 
Forrestal  Building,  room  3F-094, 1000 
Independence  Avenue,  SW..  Washington, 
DC  20585.  (202)  586-9394 

Lot  Cooke,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6E- 
042, 1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-6667 

SUPPt^MENTARY  INFORMATION:  TGMI,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Houston,  Texas,  is 
a  wholly-owned  subsidiary  of  Texaco 
Exploration  and  Production  Inc.,  which 
is  a  wholly-owned  subsidiary  of  Texaco 
Inc.  TGMI  would  export  the  gas  to 
Mexico  under  short-term  and  spot 
market  transactions,  either  on  its  own 
behalf  or  as  the  agent  for  others.  All 
sales  would  be  individually  negotiated 
at  competitive  prices.  TGKfl  asserts  that 


there  is  no  current  need  in  the  United 
States  for  the  gas  that  would  be  exported 
under  the  proposed  arrangement. 

TGMI's  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in. 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  public 
interest,  domestic  need  for  the  natural 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  DOE  policy  to  promote 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  who  may  oppose  the  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  TGMI's  assertion  that  the 
domestic  gas  exported  would  be  surplus 
to  the  United  States  needs. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4311  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Anyone  who 
wants  to  become  a  party  to  this 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
the  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  specified  by 
the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  below. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by   . 
parties,  including  the  parties'  written 


30162 


Federal  Ragfater  /  Vol.  58.  hfo.  100  /  Wednesday,  May  26,  1993  /  Notices 


comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  an  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  confiarence  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  oiTicial 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  TCMI's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  docket 
room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  oo  May  21, 
1993. 

Anlhaay  J.  Como, 

Acting  D^uty  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc  93-12466  Filed  5-25-93;  8:45  am] 
■HJNO  coot  umm  m 


WMism  ATM  Powar  Administration 

Infant  To  Prapara  an  Environmantai 
Impact  Statement  for  the  Proposed 
500-Kilovoit  ^4ava|o  Transmission  Una 
Prolact.  Arizona.  Naw  Mexico,  and 
Navada 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  In  accordance  with  section 
102(2)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  42  U.S.C 
4321,  the  Council  on  Environmental 
Quality  regulatians  (40  CFR  1500-1508), 


and  the  DOE  NEPA  implementing 
regulations  to  be  codified  at  10  CFR  part 
1021  (57  FR  15122,  April  24, 1992), 
Western  Area  Power  Administration 
(Western)  intends  to  prepare  an 
environmental  impact  statement  (EIS) 
regarding  the  proposal  to  construct  a 
500-kilovolt  (kV)  alternating  current 
transmission  line,  approximately  420 
miles  in  length,  known  as  the  Navajo 
Transmission  Project  (NTP).  In  this 
notice,  Western  announces  public 
scoping  and  information  meetings  for 
the  proposed  project. 
DATES:  Western's  public  information 
and  scoping  meetings  will  include: 
notification  of  the  public  and  Federal, 
State,  tribal,  and  local  agencies  of  the 
proposed  action;  identification  by  the 
public  of  issues  to  be  considered  in  the 
HS;  and  the  sohcitation  of  assistance 
firom  the  public  to  identify  reasonable 
ahemative  transmission  line  routes.  In 
addition,  the  public  will  have  an 
opportunity  to  ask  questions  regarding 
the  proposed  project.  Western  and  Dine' 
Power  Authority  (DPA),  the  Navajo 
National  tribal  enterprise  with 
responsibility  for  this  project,  will 
conduct  11  public  scoping  meetings 
throughout  the  study  area.  All  of  the 
public  meetings  will  be  informal  and 
will  begin  at  7  p.m.  to  foster  public 
attendance.  Maps  and  other  information 
will  be  available  at  these  meetings  on 
preliminary  alternatives  conceived  fat 
this  project.  The  locations  and  dates  for 
these  meetings  are: 


Location 


Henderson,  Nevada,  Henderson 
Convention  Center,  200  Water 
Street 

Kingman,  Arizona,  Holiday  Inn, 
3100  East  Andy  Oevine. 

Fannington,  New  Mexico,  Civic 
Center,  200  West  Arnngtixi. 

Page,  Arirona.  Holiday  Inn.  287 
North  Lake  Powell  Blvd. 

Tuba  City,  Arizona,  Tuba  CHy 
Chapter  House. 

Dilkon,  Arizona.  Oikon  Chapter 
House. 

FlagslaV.  Arizona,  Coundl  Cham- 
bers, Dty  Hall.  211  West 
Aspen. 

Kayenia,  Arizona.  Kayenta  Field 
House. 

Shiprock.  New  Mexico,  SNprock 
Chapter  House. 

Window  Fkx:k  Arizona,  Civic  Cen- 
ter. 

Kykolsmovl,  Arizona,  Second 
Mesa  Civic  Center. 


Date 


Jur)e8. 

June  9. 
JCine  10. 
June  14. 
June  15. 
June  16. 
June  17. 

June  21. 
June  22. 
June  23. 
June  24. 


Press  releases  announcing  the  meeting 
times  and  dates  will  be  provided  to 
newspapers  in  each  area  where  the 
meetings  %vill  be  held.  Written 
conunents  on  the  scope  of  the  EIS  for 


tiia  proposed  NTP  ^ould  be  received 
no  later  than  July  9, 1993.  Comments  on 
the  project  will  be  accepted  throughout 
the  NEPA  process. 
FOn  FURTHER  INFORMATION  CONTACT: 
Western  will  maintain  a  mailing  list  of 
interested  parties  and  persons  who  wish 
to  be  kept  informed  of  the  progress  of 
the  EIS.  If  you  are  interested  in  . 
obtaining  more  information  about  the 
scoping  meetings,  receiving  future 
information  or  wish  to  submit  written 
comments,  please  call  or  write:  Michael 
G.  Skougard,  Environmental  Specialist. 
Western  Area  Power  Administration. 
P.O.  Box  11606.  Salt  Uke  Qty.  UT 
84147-0606.  (801)  524-5493 

For  general  information  on  IXDE's 
NEPA  review  procedures  or  status  of  a 
NEPA  review,  contact:  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Oversight,  EH-25.  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  (202)  586- 
4600  or  (800)  472-2756 
SUPPLEMENTARY  INFORMATION:  The  NTP 
is  a  proposal  of  DPA,  an  enterprise  of 
the  Navajo  Nation.  Western  was  invited 
by  DPA  to  participate  in  the  project  and 
be  the  lead  Federal  agency  for  the 
purposes  of  NEPA.  T^e  purpose  of  the 
proposal  is  to  fulfill  a  longstanding  need 
for  bulk  electrical  transmission  from  the 
Four  Comers  area  to  load  centers  to  the 
west.  The  NTP  would  originate  at  one 
of  three  locations  in  the  Four  Corners 
area:  Four  Comers  Powerplant 
Switchyard,  San  Juan  Powerplant 
Switchyard,  or  Shiprock  Substation. 
Preliminary  ahemative  routes  extend 
the  line  through  northern  Arizona  to  the 
future  Marketplace  Substation  in 
southern  Nevada.  The  NTP  would  have 
the  capacity  to  transfer  about  1200- 
megawatts  of  electric  power  and  would 
include  one  or  more  intermediate 
interconnections  to  the  Navajo  South 
500-kV  or  the  Glen  Canyon-Pinnacle 
Peak  345-kV  transmission  systems.  The 
project  study  area  is  illustrated  in  figure 
1. 

The  objectives  of  the  EIS  and  related 
activities  will  be  to  study  and  assess  the 
potential  impacts  of  the  proposed 
project  to  various  environmental 
resources  including  biological 
(endangered  or  threatened  species), 
cultural,  land  use,  visual, 
socioeconomic,  floodplains,  and 
wetlands.  Alternatives  that  will  be 
considered  in  the  E3S  include  routing/ 
siting  locations,  no  action,  and  others 
that  are  identified  through  the  scoping 
process. 

Becaose  the  project  study  area 
includes  both  public  and  Indian  lands 
and  involves  lands  in  three  states. 
Western  has  invited  the  foUowingle  be 
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cooperating  agencies  for  the  EIS:  Bureau 
of  Indian  Affairs,  bureau  of  Land 
Management  (BLM),  Forest  Service, 
National  Park  Service,  and  the  States  of 
Arizona,  Nevada,  and  New  Mexico.  If 
the  proposed  transmission  line  were 
routed  to  cross  pubUc  lands  in  an  area 
not  presently  designated  as  a 
transmission  line  corridor  in  a  Forest 
Service  Forest  Management  Plan  (FMP) 
or  BLM  Resource  Management  Plan 
(RMP),  it  would  be  necessary  to  modify 
the  plan(s).  The  NTP  EIS  process  is 
envisioned  to  modify  FMPs  and/or 


RMPs,  as  necessary,  in  order  to  avoid 
segmenting  the  NEPA  process.  Western 
will  coordinate  with  BLM  and  the 
Forest  Service  to  ensure  that  the  EIS 
addresses  issues  and  concerns 
adequately  to  support  any  necessary 
modifications  to  plans  by  the 
cooperating  land  management  agencies. 

It  is  anticipated  that  the  EIS  process 
will  take  30  months  and  will  include 
public  information/scoping  meetings, 
coordination  and  involvement  with 
appropriate  Federal,  State,  and  tribal 
government  agencies,  public  review  and 


public  bearings  on  the  published  draft 
EIS.  a  published  Bnal  EIS,  a  review 
period,  and  publication  of  a  record  of 
decision  (RC3d).  Public  information  and 
scoping  meetings  will  begin  in  June  of 
1993.  PubUcation  of  the  ROD  is 
anticipated  in  1995. 

Issued  at  Washington.  DC,  May  19, 1993. 

Pater  N.  Braah, 

Acting  Assistant  Secntory,  Environment. 
Safety  and  Health. 

■mjwo  coot  uto  01  m 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm— 4659^ 

Agenqr  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  be«i  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  June  25. 1993.  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR,  contact  Ms.  Sandy  Farmer  at  EPA, 
(202) 260-2740. 

SUPPLEMCNTARY  MFORMATION: 
Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Onshore  Natural 
Gas  Processing  Plants:  Equipment  Leaks 
of  Volatile  Organic  Compounds  (VOC) 
(Subpart  ICKK),  and  Sulfur  Dioxide 
(SOz)  Emissions  (Subpart  ILL] — 
Reporting  and  Recordkeeping 
Requirements  (EPA  ICR  «1G86.03;  OMB 
42060-0120).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 

Abstract:  Owners  or  operators  of 
onshore  natural  gas  processing  plants 
must  provide  EPA,  or  the  delegated 
State  regulatory  authority,  with  one- 
time notiflcations  and  reports,  and  must 
keep  records,  as  required  of  all  facilities 
subject  to  the  general  NSPS 
requirements.  In  additicm,  the  larger 
facilities  subject  to  Subpart  LLL  (150 
long  tons  per  day  or  more  of  HjS 
expressed  as  sulfur)  must  install  a 
continuous  monitoring  system  (CMS)  to 
monitor  sulfur  dioxide,  and  must  notify 
EPA  or  the  State  regulatory  authority  of 
the  date  upon  which  demonstration  of 
the  CMS  performance  ccHnmences.  The 
Subpart  KKK  VOC  standards  require 
recordkeeping  to  document  the  leak 
detection  and  repair  programs, 
including  information  relating  to  the 
pressure  relief  devices,  operation  of 
equipment,  and  repair  methods.  The 
Subpart  LLL  SO2  standards  require 
records  of  calculations  and 
measurements,  excess  emissions, 
temperature,  sulfur  feed  rates,  and  daily 


meesuiements  from  the  CMS  required  of 
larger  Cadllties.  Onshore  natural  gas 
processing  plant  ownen  or  operators 
most  submit  semiannual  reports  of 
excess  emissions  and  of  monitoring 
system  performance.  The  notifications 
and  reports  enable  EPA  or  the  delegated 
State  regulatcHy  authority  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collect!  00  of 
information  is  estimated  to  average  73 
hours  per  response  for  reporting,  and 
298  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
onshore  natural  gas  processing  plants. 

Estimated  Number  of  Respondents: 
236. 

Estimated  Number  of  Responses  Per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  104,504  hours. 

Frequency  of  Collection:  One-time 
notifications  and  reports  for  new 
facilities;  semiannual  reporting  for 
existing  fodlities. 

Sendcomments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Ms.  Sandy  Fanner,  \iS.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW., 
Washington,  DC  20460, 

and 

Mr.  Chris  Wolz,  OfRce  of  Managmnent  and 
Budget,  Office  of  Infonnation  and 
Regulatory  Affairs,  725  17th  Street.  NW., 
Washington,  DC  20503. 

OMB  Responses  to  Agency  PRA 
Qearance  Requests 

EPA  ICR  #1565.02;  Federal 
Implementation  Plan  for  Ozone  in  the 
Chicago  Area;  was  approved  05/19/93; 
OMB  «206O-0203;  expires  05/31/96. 

Dated:  May  21, 1993. 
PsulLapdvy, 

Director,  Regulatory  Management  Division. 
|FR  Doc.  93-12476  Filed  5-25-93;  8:45  am! 
MUJNGCOOE  mm  so  P 


[OPP-50761;  FRL--4566-01 

Receipt  of  Notification  of  intent  to 
Conduct  Smatl-Scaie  Field  Testing; 
Genetically  Modified  Microbial 
Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnoN:  Notice. 


SUMMANY:  EPA  has  received  frran  the 
Ciba-Geigy  Corp.  a  notification  of  intent 
to  conduct  small-scale  field  testing  on 
cotton,  vegetables,  and  ornamentals  in 
Florida,  Mississippi,  California,  New 
York,  and  Illinois  of  a  genetically 
modified  strain  of  Pseudomonas 
fluorescens  isolated  fit>m  roots  of  cotton 
plants  grown  in  Texas. 
OATES:  Comments  must  be  received  on 
or  before  June  9. 1993. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  ooes  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  246  st  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Susan  T.  Lewis,  Product  Manager 
(PM-21).  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  227,  CM  #2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA,  (703)-305-6900. 
SUPPlfMENTARY  S4F0RMATI0N:  A 
notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
"Statement  of  Policy;  Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act  and  the  Toxic  Substances  Control 
Act"  of  June  26, 1986  (51  PR  23313),  has 
been  received  from  the  Ciba-Geigy 
Corp.,  Greensboro,  NC.  The  purpose  of 
the  proposed  testing  is  to  evaluate  the 
efficacy  of  a  genetically  modified  strain 
(CGA-267356)  of  an  indigenous  strain  of 
Pseudomonas  fluorescens,  strain 
MOCG-0134,  isolated  from  roots  of 
cotton  plants  grown  in  Texas,  for  the 
control  of  soil-borne  pathogens  of 
cotton,  vegetables,  and  ornamentals. 
The  proposed  field  tests  would  be 
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conducted  at  Ciba-Geigy  research 
stations  in  Florida,  Mississippi. 
California,  New  York,  and  Illinois.  The 
total  area  of  the  proposed  test  sites  is  1.5 
acres. 

Dated:  May  11. 1993. 

La%irreiic8  E.  Cullaan, 

Acting  Dimctor,  Registmtion  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc  93-12365  Filed  5-25-93;  8:45  am] 
MLUNOCOOCl 


[OP^-50754;  FRL-4588-7] 

Receipt  of  NotHlcatlon  of  Intent  to 
Conduct  Smail-Scaie  Field  Teeting; 
^k>nlndlgenoiic  and  Genetically 
Modified  Mlcrol}ial  Peattcide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  EPA  has  received  from  the 
Department  of  Plant  Pathology.  Cornell 
University,  a  notification  of  intent  to 
conduct  small-scale  Reld  testing  in  New 
York  with  three  nonindigenous  strains 
and  two  genetically  modified  strains  of 
Envinia  herbicola. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Susan  T.  Lewis,  Product  Manager 
(PM-21),  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Prop^ms, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 


Rm.  227,  CM  «2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA,  (703)-557-6900. 
SUPPlfMENTARY  INFORMATION:  A 

notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
"Statement  of  Policy;  Microbial 
Products  Subject  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  the  Toxic  Substances  Control 
Act"  of  June  26,  1986  (51  FR  23313), 
dated  May  4, 1993,  has  been  received 
from  the  Department  of  Plant  Pathology, 
Cornell  University,  Ithaca,  New  York 
14853.  The  purpose  of  the  proposed 
testing  is  to  evaluate  the  efficacy  of 
three  nonindigenous  strains  and  two 
genetically  modified  strains  of  Erwinia 
herbicola  for  the  control  of  fire  blight  in 
apples.  The  nonindigenous  strains  were 
isolated  from  fruit  trees  in  Israel.  The 
genetically  modified  strains  were 
produced  from  two  indigenous  strains 
oi  Erwinia  herbicola  by  transposon 
mutagenesis  with  the  transposon  TnS. 
The  proposed  field  tests  would  be 
conducted  in  the  State  of  New  York  on 
a  total  area  of  less  than  10  acres. 

Dated:  May  17, 1993. 

Lawrence  E.  CuUeen. 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-12482  Filed  5-25-93;  8:45  am] 
BIUJNQC006  «M-SO-F 

[OPP-66171A;  FRL-4588-6]  ' 

Methazole;  Amendment  of  Cancellation 
Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency's  decision  to  amend  the 
cancellation  order  of  January  13, 1993, 
to  allow  the  conditional  distribution, 
sale  and  use  of  all  remaining  stocks  of 
methazole  (2-(3,4-dichlorophenyl)-4- 
methyl-l,2,4-oxadiazolidine-3,5-dione). 
In  that  earlier  order,  the  Agency 
announced  receipt  and  acceptance  of  a 
reouest  from  Sandoz  Agro,  Inc.  to 
voluntarily  cancel  the  remaining 
registrations  of  pesticide  products 
containing  methazole.  Sandoz  Agro,  Inc. 
was  the  sole  registrant  of  methazole 
products.  EPA  accepted  the  voluntary 
cancellation  request  based  on  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  section  6(a)(2)  data 
submitted  by  the  registrant  to  the 
Agency  which  indicated  that 
unreasonable  worker  risks  may  be 
associated  with  the  use  of  methazole. 
The  cancellation  order  also  announced 
the  restriction  of  distribution  and  sale  of 


canceled  methazole  products  until 
additional  toxicological  data  regarding 
the  potential  risks  were  considered  by 
the  Agency.  The  Agency  has  since 
received  and  evaluated  the  additional 
data  and  concluded  that  the  level  of  risk 
posed  to  workers  exposed  to  the 
chemical  are  acceptable.  Based  on  the 
recent  toxicological  data,  the  Agency  is 
allowing  the  distribution,  sale  and  use 
of  remaining  stocks  conditioned  upon 
revised  supplemental  labeling  being 
provided  at  the  time  of  sale  of  such 
existing  stocks. 

DATES:  The  restriction  of  distribution, 
sale,  and  use  of  existing  stocks  is 
removed  effective  May  20, 1993. 
Distribution,  sale,  and  use  of  existing 
stocks  will  be  permitted  until  December 
31. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Bailey,  Special  Review  and 
Reregistration  Division  (H7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  Rm.  2G6, 
Crystal  Station  1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA  (703)  308- 
8173. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Methazole,  a  selective  herbicide  used 
to  control  several  varieties  of  weeds  in 
cotton,  was  registered  for  preemergence 
use  west  of  the  Mississippi  and  directed 
postemergence  use  both  east  and  west  of 
the  Mississippi.  Most  of  the  methazole 
produced  for  cotton  production  is 
applied  in  Louisiana  and  Mississippi 
with  some  use  occurring  in  other  cotton 
producing  States.  The  season  for 
methazole  use  typically  begins  in  April/ 
May. 

Under  FIFRA  section  6(fl(l)(A), 
registrants  may  request  at  any  time  that 
EPA  cancel  any  of  their  (>esticide 
registrations.  If  the  pesticide  for  which 
cancellation  was  requested  is  registered 
for  any  minor  agricultural  use,  section 
6(0{1)(C)  dictates  that  EPA  publish  in 
the  Federal  Register  a  notice  of  the 
receipt  of  the  cancellation  request,  and 
allow  90  days  for  public  comment 
before  granting  the  request  unless  either 
the  registrants  request  a  waiver  of  the 
90-day  period  or  the  Administrator 
determines  that  the  continued  use  of  the 
pesticide  would  pose  an  unreasonable 
adverse  effect  on  the  environment. 

On  May  18, 1992,  Sandoz  Agro.,  Inc. 
requested  voluntary  cancellation  of  the 
remaining  two  registered  methazole 
products.  Prior  to  the  submission  of  the 
voluntary  cancellation  request,  Sandoz 
Agro,  Inc.  had  submitted  to  the  Agency, 
pursuant  to  FIFRA  section  6(a)(2). 
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preliminary  results  from  a  rat 
reproduction  study  indicating  that  a 
kigfa  percentage  of  the  dosed 
generation's  ofiCspring  developed 
cataracts.  The  Agency  concluded  from 
these  test  results  that  an  unacceptable 
risk  is  possible  to  those  workers 
exposed  to  methazole,  particularly 


mixer/loaders  and  appUcators.  The 
products  for  which  cancellation  was 
requested  are  listed  in  Table  1  below. 

On  August  12, 1992,  the  Agency 
notified  Sandoz  Agro,  Inc.  that  it  had 
accepted  their  request  for  voluntary 
cancellation;  however,  due  to  the 
potential  risks  posed  to  workers 


exposed  to  methazole,  the  Agency 
waived  the  90-day  comment  period 
usually  afforded  to  sudi  voluntary 
cancellations.  In  the  Agency's  notice,  it 
was  stated  that  a  cancellation  order 
establishing  provisions  for  existing 
stock  disposition  would  be  forthcoming. 


Table  1.— Methazole  Sectkdn  3  (national)  Reqistfutons:  Voluntary  Cancellatkdn  Requests 


Company  RegistraNon  Number 


55947 


Company  Name/Address 


Sandoz  Agro,  Inc., 
1300  East  Touhy  Avenue, 
Des  Plaines,  IL,  60018 


Product 


ationNum- 


55047-22 
55947-23 


Product  Name 


Technics  Probe 

Probe  75  Wettat>to  Powder 


Id  September  1992,  SaiKioz  offered  to 
conduct  two  studies,  a  dermal 
absorption  study  and  a  developmental 
toxicity  study,  in  (Hxler  to  provide 
additional  data  on  the  potential  risks. 
The  Agency  agreed  to  wait  and  consider 
the  additional  data  in  revising  the  risk 
assessment  for  worker  exposure  before 
making  a  final  decision  on  disposition 
of  the  existing  stocks.  In  the  Federal 
lagiata-  of  January  13, 1993  (58  FR 
4167).  the  Agency  published  a  Notice  of 
Receipt  of  Request  for  Voluntary 
Cancellation/Cancellation  Order  which 
announced  acceptance  of  Sandoz's  * 
request  for  voluntary  cancellation  of  its 
methazole  products  and  restricted  the 
distribution  and  sale  of  all  remaining 
stodcs  of  methazole  until  after  the 
Agency  had  considered  the  additional 
data. 

In  case  the  Agency's  revised  risk 
assessment  indicated  an  acceptable  risk 
to  workers,  Sandoz  requested  the 
Agency  to  review  supplemental  labeling 
revisions  that  would  be  applicable  to 
the  existing  stocks  and  would  lower 
worker  exposure  to  methazole.  The 
supplemental  label  revisions  are  as 
follows: 

1.  Deletion  of  all  pre-emergence  uses 
for  methazole. 

2.  Use  hmited  to  post-emergence, 
directed  band  application  only. 

3.  Reduction  in  rate  of  application  to 
a  maximum  of  0.33  pound  of  product 
(0.25  pound  of  active  ingredient)  per 
acre  applied  on  a  band. 

The  Agency  reviewed  the  proposed 
supplemental  labeling  revisions  and  on 
February  26, 1993,  notified  Sandoz  that, 
should  Uie  Agoicy  allow  any  further 
distribution,  sale,  and  use  of  the 
canceled  methazole  products,  it  would 
condition  such  distribution,  sale,  and 
use  on  the  revised  supplemental 
labeling  being  provided  at  the  time  of 
sale  of  all  existing  stocks. 

In  March  1993.  Sandoz  provided  the 
results  of  the  two  studies  as  agreed  upon 


with  the  Agency.  The  Agency's  review 
of  the  dermal  absorption  study 
indicated  that  the  data  were  insufficient 
to  warrant  any  adjustments  to  the 
Agency's  risk  assessment  based  on 
dermal  absorption.  The  Agency  also 
reviewed  the  data  submitted  fit)m  the 
developmental  study  and  based  on  it. 
concluded  that  risks  to  adult  workers 
are  acceptable  when  exposed  to 
methazole  used  in  accordance  writh  the 
revised  supplemental  labeling.  A 
discussion  of  the  toxicological  findings 
in  the  developmental  study  are 
provided  in  Unit  D  of  this  document. 

Methazole,  no  longer  being  produced 
by  Sandoz  Agro,  Inc.,  remains  solely  in 
the  hands  of  sellers,  distributors,  and 
end-users.  FIFRA  section  12(a)(1)(A) 
states  that  it  is  unlawful  for  any  person 
in  any  State  to  distribute  or  sell  to  any 
person  any  pesticide  whose  registration 
has  been  canceled  unless  such 
distribution  or  sale  has  been  authorized 
by  the  Administrator.  Sandoz  Agro,  Inc. 
notified  its  customers  who  may  have 
methazole  in  their  possession  that  they 
should  not  sell  or  distribute  any  of  the 
existing  stocks  until  the  Agency  had 
reviewed  the  additional  data  and 
reached  a  final  determination  regarding 
the  potential  rislc 

Methazole  is  no  longer  considered  a 
registered  active  ingredient  and  has 
been  removed  from  List  B  reregistration 
chemicals.  Once  an  active  ingredient  is 
canceled,  any  person  wishing  to  bring 
the  pesticide  back  on  the  market  would 
need  to  apply  to  EPA  for  a  "new 
chemical"  registration.  Such  a 
registration  generally  would  not  be 
approved  until  all  applicable  data 
requirements  are  satisfied  and  there  are 
no  unreasonable  adverse  effects 
expected  as  a  result  of  its  use. 

n.  Toxicological  Findings 

The  Agency  based  its  decision  to 
accept  voluntary  cancellation  of 
nMthazole  products  and  interim 


restriction  of  existing  stocl^s  on  FIFRA 
section  6(a)(2)  data  submitted  by  Sandoz 
Agro,  Inc.,  whidi  indicated  that 
cataracts  may  be  associated  with 
exposure  to  methazole.  At  that  Ume,  the 
Agency  agreed  that  a  final  decision  on 
disposition  of  existing  stocks  would  be 
determined  after  Sandoz  conducted 
voluntary  toxicological  studies  which 
may  provide  additional  information  to 
clarify  the  potential  risks  from  exposure 
to  methazole.  The  additional  data  for 
consideration  were  to  be  obtained  from 
a  rat  dermal  absorption  study  and  a  rat 
devebpmentai  toxicity  study.  Data  from 
each  study  were  received  in  March 
1993. 

The  Agency's  review  of  the  data  from 
the  dermal  absorption  study  concluded 
that  no  further  adjustments  to  the  risk 
assessment  should  be  made  based  on 
the  study  results.  The  Agency 
concluded  that  inconsistencies  in  the 
data  did  not  warrant  any  chaitges. 

The  results  from  the  developmental 
toxicity  study  proved  to  be  more  useful 
and  provided  additional  information 
which  the  Agency  considered  in 
revising  the  risk  assessment.  This  study 
was  designed  to  clarify  the  cause  and 
course  of  cataract  formation  in  the  test 
animals,  in  summary,  the  data  indicated 
the  following: 

1.  Methazoie-induced  opacities  in  rat 
pups  are  probably  not  a  developmental 
effect  but  rather  a  direct  toxic  effect 

2.  Lens  opacities  in  pups  is  iK>t  a 
transient  "cloudiness"  in  the 
developing  eye  and  cannot  be  attributed 
to  maternal  toxicity.  They  may  be 
reversible  to  some  degree. 

3.  In  utero  exposure  to  methazole  ibr 
6  days  following  e)re  development  did 
not  induce  opacities. 

4.  High-dose  and  control  pup  weights 
were  similar  on  lactation  days  1  and  4, 
suggesting  that  in  utero  fetal  exposure 
was  not  sufficient  to  induce  lens 
opacities. 
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5.  Changes  in  body  weight  suggest 
that  affected  pups  received  their  greatest 
exposure  to  methazole  around  lactation 
day  8  when  they  began  eating  the 
formulated  food.  It  is  likely  that 
opacities  developed  within  several  days 
of  eating  the  feed. 

6.  The  threshold  dose  for  adult  rats  is 
probably  much  higher  than  for  neonate 
pups. 

Based  on  the  results  of  the 
developmental  toxicity  study  and  an 
earlier  90-day  rat  feeding  study,  the 
Agency  concludes  that  developmental 
toxicity  concerns  are  essentially 
dismissed  and  therefore,  the  likelihood 
of  the  fetus  of  a  pregnant  worker  being 
at  particular  risk  is  not  of  concern. 
Methazole-induced  lens  opacities  in 
pups  appeared  to  be  a  direct  toxic  effect 
that  developed  over  a  brief  period  of 
time  (several  days).  Furthermore, 
examination  of  the  adult  female  eyes 
revealed  no  opacities  at  the  high-dose 
level,  suggesting  that  these  adults  were 
not  at  risk  of  developing  opacities.  The 
adult  rat  data  h^m  this  study  are 
consistent  with  data  from  an  earlier  90- 
day  feeding  study  in  rats  where  no 
significant  eye  lesions  were  found 
pretest  or  at  study  termination. 

Available  data  indicate  that  adults  are 
far  less  susceptible  to  cataractogenic 
effects  of  methazole  than  are  neonates. 
Since  workers  are  expected  to  be  adults, 
and  pregnant  workers  are  no  longer 
considered  to  be  a  unique  risk,  the  high- 
dose  in  the  90-day  rat  feeding  study 
(500  parts  per  miUion;  25  milligrams/ 
kilogram/day)  is  used  as  a  No-Observed- 
Adverse-Effects-Level  (NOAEL)  for  lens 
opacities  in  Margin  of  Exposure  (MOE) 
calculations.  The  Agency  determined 
MOEs  for  dermal  exposure,  inhalation 
exposure,  and  total  exposure.  Because 
inhalation  exposure  is  minimal,  the 
calculations  for  dermal  and  total 
exposure  are  essentially  the  same.  Using 
the  NOAEL  from  the  high-dose  in  the 
90-day  rat  feeding  study,  the  Agency 
has  determined  that  for  mixer/loader/ 
applicators,  workers  who  would 
potentially  receive  the  highest  exposure 
while  handling  methazole,  the  MOE  for 
total  exposure  is  735.  Generally,  the 
Agency  believes  an  MOE  of  100  or 

Cter  is  adequately  protective  of 
lan  health.  Based  on  this  risk 
assessment  calculation,  the  Agency  has 
determined  that  worker  exposure  to 
methazole  does  not  present  any 
unreasonable  risks  when  used  in 
accordance  with  the  revised 
supplemental  labeling. 

m.  Amendment  to  Cancellation  Order 

In  accordance  with  the  Agency's  June 
26, 1991  Existing  Stocks  of  Pesticide 
Products  Statement  of  Policy, 


distribution  and  sale  of  existing  stocks 
of  canceled  pesticide  products  that  raise 
risk  concerns  will  not  be  allowed  unless 
it  is  demonstrated  that  such 
distribution,  sale,  and  use  would  not 
result  in  unreasonable  adverse  effects. 
In  the  cancellation  order  dated  January 
13, 1993,  the  Agency  prohibited  the 
distribution  and  sale  of  remaining 
stocks  of  methazole  products  unless  and 
until  it  could  be  demonstrated  that  the 
distribution,  sale,  and  use  would  not 
result  in  unreasonable  risks  to  health  or 
environment.  Subsequent  to  that  order, 
Sandoz  submitted  additional 
toxicological  data  to  the  Agency.  The 
Agency  has  considered  these  additional 
toxicological  data  concerning  risks 
posed  to  workers  by  exposure  to 
methazole  and  has  concluded  that  short- 
term  exposure  to  adult  mixer/loader/ 
applicators  of  methazole  does  not 
present  unreasonable  adverse  effects 
when  used  in  accordance  with  the 
revised  supplemental  labeling. 

The  Agency  is  therefore,  allowing 
distribution,  sale,  and  use  of  the  existing 
stocks  of  methazole  products  pursuant 
to  FIFRA  section  6(a)(1).  This 
distributipn,  sale,  and  use  of  existing 
stocks  of  methazole  is  permitted  only  if 
the  revised  supplemental  labeling  stated 
in  Unit  I  of  this  document  is  provided 
at  the  time  of  sale  of  the  existing  stocks. 
Furthermore,  as  a  condition  of  the 
distribution,  sale,  and  use  of  the  existing 
stocks  of  methazole,  the  Agency  is 
requiring  Sandoz  Agro,  Inc.  to  notify  the 
EPA  of:  (1)  The  quantity  of  canceled 
methazole  existing  stocks  held  by 
distributors  and  sellers  and  (2)  the 
location  at  which  tlie  canceled  pesticide 
is  stored.  Existing  stocks  are  defined  as 
those  stocks  of  methazole  (EPA 
Registration  Number  55947-23)  which 
are  held  in  the  hands  of  those  who  will 
distribute  and/or  sell  any  of  the  end-use 
product.  The  reporting  shall  include  the 
number  of  pounds  of  product  in 
possession  of  the  distributor  or  seller  as 
of  (insert  date  of  signature]  and  the 
number  of  pounds  of  product  remaining 
with  the  distributor/seller  as  of 
December  31. 1993.  End-users  are  not 
required  to  report  their  stoclcs  of 
canceled  methazole  products.  The 
reporting  shall  identify  each  distributor 
and  seller  and  the  street  address  of  each 
location  of  existing  stocks,  including  the 
name  and  telephone  number  of  a 
contact  person  at  that  location.  The 
reporting  information  is  to  be  submitted 
to  the  following  address:  Director, 
Compliance  Monitoring  CNvision,  Office 
of  Compliance  Monitoring  (EN-342), 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington,  DC  20460. 


Dated:  May  20, 1993. 
Daaisl  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 
[PR  Doc.  93-12480;  Filed  5-25-93;  8:45  ami 
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[PP  3G4205/r642;  FRL  4584-4] 

Con««p  Membranes,  Inc.; 
Establiahment  of  an  ExamfiUon  from 
th«  Raqulremant  of  a  Toleranca 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established  an 
exemption  fiom  the  requirement  of  a 
tolerance  for  residues  of  the  insect 
pheromohe  CheckMate  MRB  (Z-13- 
octadecenyl  acetate,  Z-11-hexadecenyl 
acetate  and  Z-13-octadecenal),  in  or  on 
the  raw  agricultural  commodity 
sugarcane  for  control  of  mexican  rice 
borer. 

DATES:  This  temporary  exemption  from 
the  requirement  of  a  tolerance  expires 
December  31, 1994. 
FOfl  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager  (PM 
18),  Registration  Division  (H7505C) 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213.  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA,  (703-305- 
7690). 

SUPPLEMENTARY  INFORMATION:  Consep 
Membranes.  Incorporated,  213 
Southwest  Columbia  St.,  Bend,  Oregon 
97702-1013,  has  requested  in  pesticide 
petition  (PP)  3G4205,  the  establishment 
of  an  exemption  from  the  requirement  of 
a  tolerance  for  residues  of  the  insect 
pheromone  CheckMate  MRB  (Z-13- 
octadecenyl  acetate,  Z-11-hexadecenyl 
acetate  and  Z-13-octadecenal),  in  or  on 
the  raw  agricultural  commodity 
sugarcane  for  control  of  mexican  rice 
borer.  This  temporary  exemption  from 
the  requirements  of  a  tolerance  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  11312-EUP- 
38,  which  is  being  issued  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended 
(Pub.  L.  95-396,  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  exemption 
from  the  requirement  of  a  tolerance  will 
protect  the  public  health.  Therefore,  the 
temporary  exemption  from  the 
requirement  of  tolerance  has  been 
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established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Consep  Membranes,  Incorporated 
must  immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use 
permit  that  have  a  bearing  on  safety. 
The  company  must  also  keep  records  of 
production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires 
December  31, 1994.  Residues  remaining 
in  or  on  the  raw  agricultural  commodity 
after  this  expiration  date  will  not  be 
considered  actionable  if  the  pesticide  is 
legally  applied  during  the  term  of,  and 
in  accordance  with,  the  provisions  of 
the  experimental  use  permit  and 
temporary  exemption  from  the 
requirement  of  a  tolerance.  This 
temporary  exemption  from  the 
requirement  of  a  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 
Dated:  May  11, 1993. 

Lawrance  E.  Colleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[PR  Doc  93-12102  Filed  5-25-93;  8:45  am) 
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CPP  0G383S  and  2G406(yT638:  FRL  4S8»- 
61 

E.I.  DuPont  de  Nemours  and  Co^  inc.; 
Establishment  of  Tsmporary 
Tolsrancss 

AGCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
herbicide  N-(4,6-dimethoxypyrimidin-2- 
yl)aminoca^bonyl)-3-(ethylsulfonyl)-2- 
pyridinesulfonamide  (DPX-E9636)  in  or 
on  certain  raw  agricultural 
commodities.  These  temp>orary 
tolerances  were  requested  by  E.I. 
DuPont  de  Nemours  and  Co.,  Inc. 
DATES:  These  temporary  tolerances 
expire  April  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor,  Product  Manager 
(PM)  25,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245.  CM«2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  703-305-6800. 
SUPPt^MEKTARY  INFORMATION:  E.I. 
DuPont  de  Nemours  and  Company,  Inc., 
Agricultural  Products,  Walkers  Mill. 
Barley  Mill  Plaza,  P.O.  Box  80038, 
Wilmington,  DE  19880-0038,  has 
requested  in  pesticide  petitions  (PP) 
0G3838  and  2G4060  the  establishment 
of  temporary  tolerances  for  residues  of 
the  herbicide  N-(4,6- 
dimethoxypyrimidin-2- 
yl)aminocarbonyl)-3-(ethylsulfonyl)-2- 
pyridinesulfonamide  (DPX-E9636)  in  or 
on  the  raw  agricultural  commodities 
com,  grain;  com  forage;  com  fodder; 
and  potatoes,  tubers  at  0.1  part  per 
million  (ppm).  These  temporary 
tolerances  will  permit  the  marketing  of 
the  above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permits  352-EUP-153,  352-EUP-156, 
and  352-^UP-157  which  are  being 
issued  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (Pub.  L  95-396, 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permits  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 


the  quantity  authorized  by  the 
experimental  use  permits. 

2.  E.I.  DuPont  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  April  7, 1995. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the  . 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permits  and  temporary  tolerances. 
These  tolerances  may  be  revoked  if  the 
experimental  use  permits  are  revoked  or 
if  any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C  346a(j). 

Dated:  May  13. 1993. 
Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc.  93-12364  Filed  5-25-93;  8:45  ami 
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[PP  1G4012n«33;  FRL  4189-«] 

Mttsul  Petrochemicals  Ltd.;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  FR  Doc.  93-6602  in  the 
Federal  Register  of  March  24, 1993,  at 
page  15872,  the  following  corrections 
are  made:  (1)  under  "Summary"  change 
"PAL  6000  (UMP-488)"  to  read  "PAL 
6000  (l-methoxy-l-methyl-3-(4-(3.4- 
dihydro-2-methoxy-2,4,4-trimethyl-7- 
benzopyranyloxylphenyUureaj";  and  (2) 
under  "Supplementary  Information" 
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change  "use  of  49.95  pounds  of  the 
herbicide  PAL  6000  (UMP-488)"  to  read 
"the  establishment  of  temporary 
tolerances  in  or  on  the  raw  agricultural 
commodities  field  com  grain,  forage, 
fodder  and  silage  at  0.05  part  per 
million  (ppm)." 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 
(PM)  23.  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  237.  CM«2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  703-305-7830. 

Dated:  May  11, 1993. 

L«wm>c*  E.  Cullean, 

Acting  Director,  Registration  Division.  Office 
(^Pesticide  Programs. 

(PR  Doc  93-12101  Piled  5-25-93: 8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

AgrMinent(t)  RM;  Mediterranean 
North  PacMc  Coaet  Freight  Conference 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-008090-038. 

Title:  Mediterranean  North  PaciRc 
Coast  Freight  Conference. 

Parties:  d'Amico  Societa  di 
Navigazione,  S.p.A.,  Italia  di 
Navigazione,  S.p.A..  Splosna  Plovba 
International  Shipping  and  Chartering, 
Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
revises  the  rules  governing  independent 
action  by  clarifying  the  applicability  of 
the  10-day  notice  period. 

Dated:  May  20. 1993. 


By  Order  of  the  Federal  Marittma 
Commission. 
JaeaphC  Polking. 
Secretary. 

(PR  Doc  93-12429  Filed  5-25-93: 8:45  ami 
MLUNO  cooc  •rso-ei-ai 


GENERAL  SERVICES 
ADMINISTRATION 

Information  Collection  ActWItlee  Under 
Office  of  Management  Br>d  Budget 
Review 

agency:  Federal  Supply  Service  (FWP). 
GSA. 

ACTION:  Notice. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0242,  Use  of  Electric  Data 
Interchange  to  Document  and  Pay 
Transportation  Bills.  This  information  is 
for  use  by  carriers  m  billing  charges  for 
freight,  express,  or  passenger 
transportation  furnished  the  U.S. 
Government. 

ADDRESSES:  Send  comments  to  Ed 
Springer.  GSA  Desk  Officer,  room  3235. 
NEOB.  Washington.  IX  20502.  and  to 
Mary  L.  Cunningham.  GSA  Clearance 
Officer.  General  Services 
Administration  (CAIR).  18th  ft  F  Street 
NW..  Washington.  DC  20405. 

Annual  Reporting  Burden: 

Respondents:  1;  annual  responses:  1; 
average  hours  per  response:  1.00; 
burden  hours:  1. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Sandfort,  (202)  219-3164.  Copy  of 
Proposal;  May  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR),  7102.  GSA  Building, 
18th  ft  F  St.  NW.,  Washington.  DC 
20405.  by  telephoning  (202)  501-2691. 
or  by  faxing  your  request  to  (202)  501- 
2727. 

Dated:  May  12. 1993. 
Emily  C  Karam, 

Director,  Information  Management  Division. 
(PR  Doc  93-12398  Piled  5-25-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminletration  for  CMIdren  and 
Famillee 

[Program  Announcement  No.  008  93-05] 

Family  Violence  Prevention  and 
Services  Program;  Availability  of 
Funding  for  Grants  to  States,  Indian 
TrIlMe,  and  Trtbal  Organiiatione 

AGENCY:  Office  of  Community  Services 
(OCS).  ACF.  DHHS. 
ACTION:  Notice  of  the  availability  of 
funding  for  grants  for  family  violence 
prevention  and  services  to  States  and 
Indian  Tribes  and  Tribal  organizations. 

SUMMARY:  This  announcement  governs 
the  proposed  award  of  Family  Violence 
Prevention  and  Services  Act  formula 
grants  to  States  (including  Territories 
and  Insular  Areas)  and  Indian  Tribes 
and  Tribal  organizations  to  assist  in 
establishing,  maintaining,  and 
expanding  program  and  projects  to 
prevent  family  violence  and  to  provide 
immediate  shelter  and  related  assistance 
for  victims  of  family  violence  and  their 
dependents. 

This  Announcement  sets  forth  the 
application  process  and  requirements 
for  grants  to  be  awarded  for  Fiscal  year 
(FY)  1993. 

CLOSING  DATES  FOR  APfUCATIONS: 
Applications  meeting  the  criteria 
specified  in  this  announcement  must  be 
received  at  the  address  specified  below 
by  July  12, 1993. 

ADDRESSES:  Address  applications  to: 
Office  of  Community  Services, 
Administration  for  Children  and 
Families,  Attn:  William  D.  Riley.  4th 
Floor.  East  Wing,  370  LTrifant 
Promenade,  SW.,  Washington,  DC. 
20447 . 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Riley  (202)  401-5529. 
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A.  Legislative  Authority 

Title  in  of  the  Child  Abuse 
Amendments  of  1984  (Pub.  L.  98-457, 
42  U.S.C.  10401  et  seq.)  is  entitled  the 
"Family  Violence  Prevention  and 
Services  Act"  (the  Act).  It  was  first 
implemented  in  FY  1986  and  was 
reauthorized  and  amended  for  fiscal 
years  1993  through  1995  by  Congress  in 
May  1992  by  Public  Law  102-295. 

The  purposes  of  this  legislation  are  to 
assist  States  in  supporting  the 
establishment,  maintenance,  and 
expansion  of  programs  and  projects  to 
prevent  incidents  of  family  violence  and 
provide  immediate  shelter  and  related 
assistance  for  victims  of  family  violence 
and  their  dependents. 

Both  State  and  Indian  tribal  grantees 
are  required  to  use  not  less  than  70 
percent  of  funds  awarded  for  the 
purpose  of  providing  immediate  shelter 
and  related  assistance  and  not  less  than 
25  percent  of  the  funds  are  to  be 
distributed  for  the  purpose  of  providing 
related  assistance  (section  303(f)). 

B.  Background 

During  FY  1992, 151  grants  under  the 
Act  were  made  to  States,  Territories. 
'  and  Indian  Tribes.  The  Department  also 
has  supported:  The  operation  of  the 
Clearinghouse  on  Family  Violence 
Information;  research  activities  with  the 
Bureau  of  Justice  Statistics:  regionally 
based  training  and  technical  assistance 
for  State  and  local  law  enforcement 
personnel  through  the  Department  of 
justice;  and  technical  assistance  grants 
to  State  and  local  agencies 
administering  family  violence 
prevention  and  services  programs. 

In  the  fourth  quarter  of  fiscal  year 
1992.  the  Department  made  grant 
awards  that  supported  the  development 
of  public  information  and  community 
awareness  strategies  and  activities. 
These  awards  also  served  as  models  for 
the  provision  of  family  violence 
prevention  information  on  resources, 
facilities,  and  alternatives  to  violence. 
The  informative  materials  that  are 
developed  in  these  projects  are  made 
available  to  family  violence  victims  and 
their  dependents,  community 
organizations,  local  school  districts,  and 
individuals  seeking  assistance. 

C  Definitions 

— Family  Violence:  Any  act  or 
threatened  act  of  violence,  including 
any  forceful  detention  of  an  individual, 
which  (a)  results  or  threatens  to  result 
in  physical  injury  and  (b)  is  committed 
by  a  person  against  another  individual 
(including  an  elderly  person)  to  whom 
such  person  is  or  was  related  by  blood 
or  marriage  or  otherwise  legally  related 


or  with  whom  such  person  is  or  was 
lawfully  residing. 

— Shelter:  The  provision  of  temporary 
refuge  and  relateo  assistance  in 
compliance  with  applicable  State  law 
and  regulation  governing  the  provision, 
on  a  regular  basis,  of  shelter,  safe 
homes,  meals,  and  related  assistance  to 
victims  of  family  violence  and  their 
dependents. 

— Related  Assistance:  The  provision 
of  direct  assistance  to  victims  of  family 
violence  and  their  dependents  for  the 

Eurpose  of  preventing  further  violence, 
elping  such  victims  to  gain  access  to 
dvil  and  criminal  courts  and  other 
community  services,  facilitate  the  efforts 
of  such  victims  to  make  decisions 
concerning  their  lives  in  the  interest  of 
safety,  and  assisting  such  victims  in 
healing  from  the  effects  of  violence. 
Related  assistance  includes: 

(a)  Prevention  services  such  as 
outreach  and  prevention,  services  for 
victims  and  their  children,  employment 
training,  parenting  and  other 
educational  services  for  victims  and 
their  children,  preventive  health 
services  within  domestic  violence 
programs  (including  nutrition,  disease 
prevention,  exercise,  and  prevention  of 
substance  abuse),  domestic  violence 
prevention  programs  for  school  age 
children,  family  violence  public 
awareness  campaigns,  and  violence 
prevention  counseling  services  to 
abusers: 

(b)  Counseling  with  respect  to  family 
violence,  counseling  by  peers 
individually  or  in  groups,  and  referral  to 
community  social  services; 

(c)  Transportation,  technical 
assistance  with  respect  to  obtaining 
financial  assistance  under  Federal  and 
State  programs,  and  referrals  for 
appropriate  health-care  services 
(including  alcohol  and  drug  abuse 
treatment),  but  does  not  include 
reimbursement  for  any  health-care 
services: 

(d)  Legal  advocacy  to  provide  victims 
with  information  and  assistance  through 
the  dvil  and  criminal  courts,  and  legal 
assistance;  or 

(e)  Children's  counseling  and  support 
services,  and  child  care  services  for 
children  who  are  victims  of  family 
violence  or  the  dependence  of  such 
victims. 

D.  Eligibility:  States 

States  as  defined  in  section  309(6)  of 
the  Act  are  eligible  to  apply  for  funds. 
The  term  State  means  each  of  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 


remaining  eligible  entity  previously  a 
part  of  the  Trust  Territory  of  the  Padfic 
Islands — the  Republic  of  Palau.  In  the 
past,  Guam,  the  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  have  applied  for  funds  as  a  part 
of  their  consolidated  Grant,  under  the 
Sodal  Services  Block  grant.  These 
jurisdictions  need  not  submit  an 
application  under  this  Program 
Announcement  if  they  choose  to  have 
their  allotment  included  in  a 
consolidated  grant. 

E.  Eligibility:  Indian  Tribes  and  Tribal 
Organizations 

Indian  Tribes  and  Tribal  organizations 
are  eligible  for  funding  under  this 
program  if  they  meet  the  definition  of 
such  entities  as  found  in  sections  (e) 
and  (1),  respectively,  of  section  4  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  and  are  able 
to  demonstrate  their  capacity  to  carry 
out  a  family  violence  prevention  and 
services  program.  The  required  capadty 
must  be  demonstrated  in  tne 
application.  Methods  of  demonstrating 
such  capadty  include,  but  are  not 
limited  to  showing: 

(1)  The  current  operation  of  a  shelter, 
safehouse,  or  family  violence  prevention 
program; 

(2)  Establishment  of  a  iomt, 
collaborative,  or  service  SKreements 
with  a  local  public  agency  or  a  private 
nonprofit  agency  for  the  operation  of 
family  violence  prevention  activities  or 
services;  or 

(3)  Establishment  of  social  services  as 
evidenced  by  receipt  of  638  contracts 
with  the  Bureau  of  Indian  Affairs  (BIA); 
title  n  Indian  Child  Welfare  grants  from 
the  BLA;  or  grants  under  the  title  IV-^, 
Child  Welfare  Services,  of  the  Sodal 
Seciuity  Ad. 

A  list  of  currently  eligible  Indian 
Tribes  and  Tribal  organizations  is  foimd 
at  Appendix  B  of  this  Announcement. 
Any  Tribe  or  Tribal  organization  that 
believes  it  has  met  the  eligibility  criteria 
and  should  be  included  in  the  list  of 
ehgible  tribes  should  provide 
supportive  documentation. 

As  in  previous  years,  Indian  Tribes 
may  apply  singly  or  as  a  consortium.  In 
addition,  a  non-profit  private 
organization,  approved  by  an  eligible 
Indian  Tribe  for  the  operation  of  a 
family  violence  shelter  on  a  Reservation, 
is  eligible  for  funding. 

Because  section  304(a)  spedfies  a 
minimum  base  amount  for  State 
allocations,  we  have  set  a  base  amoimt 
for  Indian  Tribal  allotments.  Since  FY 
1986.  we  have  found,  in  practice,  that 
the  establishment  of  such  an  allocation, 
based  on  population,  has  fadlitated  our 
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efforts  to  make  ■  fair  and  equitable 
distribution  of  limited  grant  funds. 

Tribes  which  meet  the  application 
requirements  and  whose  reservation  and 
surrounding  Tribal  trust  lands 
population  is  less  than  3,000  will 
receive  a  minimum  of  $3,000;  Tribes 
which  meet  the  application 
requirements  and  whose  reservation  and 
surrounding  Tribal  trust  lands 
population  exceeds  3,000  will  receive  a 
minimum  of  $8,000,  except  for  the 
Navajo  Tribe  which  will  receive  a 
minimum  of  $24,000  because  of  its 
population.  We  have  used  these 
population  figures  to  determine 
minimum  funding  levels  since  the 
beginning  of  the  program. 

m  computing  Indian  Tribal 
allocations,  we  will  use  the  latest 
available  population  figures  from  the 
Census  Bureau.  Where  Census  Bureau 
dat«  are  imavailable.  we  will  use  figures 
from  the  BIA  Indian  Population  and 
Labor  Force  Report.  If  not  all  eligible 
Tribes  apply,  the  available  funds  will  be 
divided  proportionally  among  the 
Tribes  which  apply  and  meet  the 
requirements. 

F.  Funds  Available 

Public  Law  102-394,  Departments  of 
Labor,  Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act,  1993,  made  funding 
available  for  carrying  out  the  Family 
Violence  Prevention  and  Services  Act  in 
FY  1993.  According  to  that  law 
$24,678,619  is  available  for  FY  1993  of 
which  $2,480,000  is  for  State  Domestic 
Violence  Coalitions  to  coordinate 
services  with  local  programs  and  do 
planning  and  training  of  criminal  justice 
personnel.  (The  distribution  of  the 
funds  for  the  State  Domestic  Violence 
Coalitions  will  be  made  in  a  separate 
announcement.)  Of  the  remaining 
$22.198,619, 10  percent  will  be 
distributed  through  the  competitive 
discretionary  process  for  the 
establishment  of  Information  and 
Technical  Assistance  Centers,  the 
continuation  of  the  Abuse  Information 
and  Documentation  project,  and  several 
technical  assistance  projects  currently 
in  the  planning  phase.  The  remaining  90 
percent  will  be  distributed  through  the 
formula  grant  process  to  applicants  who 
have  applied  for  grants  by  means  of  this 
announcement. 

The  Department  will  make 
$17,758395  available  for  grants  to 
States  and  Territories  and  $2,219,862 
available  for  grants  to  Indian  Tribes  or 
Tribal  organizations  (80%  and  10%, 
respectively,  of  the  total  amount 
appropriated  imder  section  310(a)). 

The  Secretary  is  required  to  make 
available  not  less  than  10%  of  amounts 


appropriated  for  section  303  in  the  Conn 
of  grants  to  Indian  Tribes,  THbal 
organizations,  and  non-profit  private 
organizations  approved  by  an  Indian 
Tribe.  The  grant  awards  are  for  the 
operation  of  a  family  violence  shelter  on 
a  Reservation  and  for  projects  designed 
to  prevent  family  violence  and  to 
provide  immediate  shelter  and  related 
assistance. 

Family  violence  grants  to  the  several 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico  are  based 
on  population.  Each  grant  shall  be  not 
less  less  than  1%  of  the  amounts 
appropriated  for  grants  under  section 
303(a)  or  $200,000,  whichever  is  the 
lesser  amount.  Guam,  American  Samoa, 
the  Virgin  Islands,  the  Northern  Mariana 
Islands,  and  the  Republic  of  Palau  will 
each  receive  grants  not  less  than  one- 
eighth  of  1%  percent  of  the  amounts 
appropriated.  State  Allocations  are 
listed  in  Appendix  A  of  this 
Announcement  and  have  been 
computed  based  on  the  formula  in 
section  304  of  the  Act. 

G.  Grant  Award  Period 

All  FY  1993  funds  must  be  obligated 
by  grantees  within  one  year  of  the  date 
of  the  grant  award,  and  liquidated  not 
later  than  two  years  from  the  date  of  the 
grant  award. 

FY  1993  grant  funds  which  are  made 
available  to  the  States  through 
reallotment,  under  section  304(d)(1), 
must  be  obligated  and  liquidated  by  the 
States  no  later  than  September  30, 1994. 

H.  Reporting  Requirements 

All  State  and  Indian  Tribal  grantees 
are  reminded  that  annual  program 
activity  reports  and  annual  Financial 
Status  Reports  (Standard  Form  269)  are 
due  90  days  after  the  end  of  each 
Federal  fiscal  year.  First  reports  are  due 
on  December  31, 1993.  Final  reports  are 
due  90  days  after  the  end  of  the 
liquidation  period. 

L  State  Application  Requirements 

Please  note:  New  paragraph  (4)  that 
requires  documentation  of  Ae 
procedures  that  have  been  developed 
and  implemented  to  insure  the 
confidentiality  of  records  pertaining  to 
any  individual  provided  family 
prevention  treatment  or  services;  and 
new  paragraph  (5)  that  requires 
documentation  of  the  law  or  procedure 
that  has  been  implemented  for  the 
eviction  of  an  abusing  spouse  from  a 
shared  household. 

We  have  cited  each  requirement  to  the 
specific  section  of  the  law. 

The  Secretary  will  approve  any 
application  that  meets  the  requirements 
of  the  Act  and  this  Announcement  and 


will  not  disapprove  any  such 
application  except  after  reasonable 
notice  of  the  Seaetaiy's  intention  to 
disapprove  has  been  provided  to  the 
applicant  and  after  a  6-month  period 
providing  an  opportunity  for  the 
applicant  to  correct  any  deficiencies. 

The  notice  of  intention  to  disapprove 
will  be  provided  to  the  applicant  within 
45  days  of  the  date  of  the  application. 

All  State  applications  must  meet  the 
following  requirement: 

The  State's  application  must  be 
signed  by  the  Qiief  Executive  of  the 
State  or  the  Chief  Program  Official 
designated  as  responsible  for  the 
administration  of  the  Act. 

All  applications  must  contain  the 
following  information/documents: 

(1)  The  name  of  the  State  agency,  and 
the  name  of  the  Chief  Program  Official 

"designated  as  responsible  for  the 
administration  of  State  programs  and 
activities  related  to  family  violence 
carried  out  by  the  State  under  the  Act 
and  for  coordination  of  related  programs 
within  the  State,  and  the  name  of  a 
contact  person  if  different  from  the 
Chief  Program  Official  (section 
303(a)(2)(D)). 

(2)  A  description  of  the  procedures 
designed  to  involve  State  domestic 
violence  coalitions,  other 
knowledgeable  individuals  and 
interested  organizations,  that  assure  an 
equitable  distribution  of  grants  and 
grant  funds  within  the  State  and 
between  rural  and  urban  areas  in  the 
State  (section  303(a)(2)(C)). 

(3)  A  description  of  the  procedures 
that  allow  for  the  participation  of  the 
State  Domestic  Violence  Coalitions  in 
determining  whether  a  grantee  is  in 
compliance  with  section  303  (a)(2)(A) 
(i.e.,  is  a  local  public  agency  or 
nonprofit  private  organization  within 
the  State  provided  grant  funds  for 
programs  and  projects  to  prevent 
incidents  of  family  violence  and  to 
provide  immediate  shelter  and  related 
assistance)  (section  303(a)(3)). 

(4)  The  procedures  developed  and 
implemented  that  assure  the 
confidentiality  of  records  pertaining  to 
any  individual  provided  family  violence 
prevention  or  treatment  services  by  any 
program  assisted  under  title  III  (section 
303(a)(2)(E)). 

(5)  The  law  or  procedures  that  the 
State  has  implemented  for  the  eviction 
of  an  abusive  spouse  from  a  shared 
household  (section  303(a)(2)(F)). 

(6)  A  detailed  description,  including 
quantitative  data  where  applicable,  of 
how  the  State  plans  to  use  the  grant 
funds  to  prevent  incidents  of  family 
violence  and  to  provide  immediate 
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shelter  and  related  assistanoe  to  victims 
of  family  violence  and  their  dependents 
(section  303(a)(2)(G)). 

All  applications  must  contain  the 
following  assurances: 

(1)  That  grant  funds  under  the  Act 
will  be  distributed  to  local  public 
agencies  and  nonprofit  private 
organizaticms  (including  religious  and 
charitable  organizations  and  volimtary 
assodations)  for  programs  and  projects 
within  the  State  to  prevent  incidents  of 
family  violence  and  to  provide 
immediate  shelter  and  related  assistance 
for  victims  of  family  violence  and  their 
dependents  in  order  to  prevent  future 
incidents  (section  303(a)(2)(A]). 

(2)  That  not  less  than  70  percent  of 
the  funds  distributed  shall  be  used  for 
immediate  shelter  and  related  assistance 
to  the  victims  of  family  violence  and 
their  dependents  and  not  less  than  25 
percent  of  the  funds  distributed  shall  be 
used  to  provide  related  assistance 
(section  303(0). 

(3)  That  not  more  than  5  percent  of 
the  funds  will  be  used  for  State 
administrative  costs  (section 
303(a)(2)(B)(i)). 

(4)  That  in  distributing  the  funds,  the 
States  will  give  special  emphasis  to  the 
support  of  community-based  projects  of 
demonstrated  effectiveness  carried  out 
by  non-profit  private  organizations 
(particularly  those  projects  the  primary 
purpose  of  which  is  to  operate  shelters 
for  victims  of  family  violence  and  their 
dependents  and  those  which  provide 
counseling,  advocacy,  and  self-help 
services  to  victims  and  their  children 
(section  303(a)(2)(B)(ii)). 

(5)  That  grants  funded  by  the  State 
will  meet  the  matching  requirements  in 
section  303(e).  i.e..  20  percent  of  the 
total  funds  provided  under  this  title  in 
the  first  year,  35  percent  in  the  second 
year,  and  50  percent  in  the  third  and 
subsequent  y6ar{s);  that,  except  in  the 
case  of  a  public  entity,  not  less  than  25 
percent  of  the  local  matching  share  will 
be  raised  from  private  sources;  that  the 
local  share  will  be  cash  or  in-4iind;  and 
that  the  local  share  will  not  include  any 
Federal  funds  provided  under  any 
authority  other  than  this  program 
(section  303(e)]. 

(6)  That  grant  funds  made  available 
under  this  program  by  the  State  will  not 
be  used  as  direct  payment  to  any  victim 
or  dependent  of  a  victim  of  family 
violence  (section  303(c)). 

(7)  That  no  income  eligibility 
standard  will  be  imposed  on  individuals 
receiving  assistance  or  services 
supported  with  funds  appropriated  to 
canV  out  the  Act  (section  303(d)]. 

(81  That  the  address  or  location  of  any 
shelter-facility  assisted  under  the  Act 


will  not  be  made  public  except  with 
written  authorization  of  the  person  or 
persons  responsible  for  the  operation  of 
such  dtelter  (section  303(a)(2)(E)). 

(9)  That  all  grants  made  by  the  State 
under  the  Act  must  prohibit 
discrimination  on  the  basis  of  age. 
handicap,  sex,  race,  color,  national 
origin  or  religion  (section  307). 

(10)  That  States  will  comply  with 
Departmental  recordkeeping  and 
reporting  requirements  and  general 
requirements  for  the  administration  of 
grants  under  45  CFR  part  92. 

(11)  Certification  regarding  Drug-Free 
Workplace  Requirements.  Pursuant  to 
45  CFR  76.600.  the  certification  must  be 
signed  and  submitted  with  the 
application  unless  the  State  has 
submitted  a  State-wide  assurance  to  the 
Department  of  Health  and  Human 
Services. 

(12)  Anti-Lobbying  Certification  and 
Disclosure  Form.  Pursuant  to  45  CFR 
part  93,  the  certification  must  be  signed 
and  submitted  with  the  application.  If 
applicable,  a  standard  form  LLL,  which 
discloses  lobbying  payments  must  be 
submitted. 

(13)  Debarment  Certification. 
Pursuant  to  CFR  76.500,  the  certification 
that  no  principals  have  been  debarred 
must  be  submitted  vdth  this  appUcation. 

J.  Indian  Tribe  and  Tribal  Organization 
Application  Requirements 

We  have  cited  each  requirement  to  the 
specific  section  of  the  law. 

The  Secretary  will  approve  any 
application  that  meets  the  requirements 
of  the  Act  and  this  Announcement,  and 
will  not  disapprove  an  application 
unless  the  bidian  Tribe  or  Tribal 
organization  has  been  given  reasonable 
notice  of  the  Department's  intention  to 
disapprove  and  an  opportunity  to 
correct  any  deficiencies  (section 
303(b)(2)). 

All  applications  must  meet  the 
following  requirement: 

The  appUcation  from  the  Indian 
Tribe,  Tribal  organization,  or  nonprofit 
private  organization  approved  by  an 
eligible  Indian  Tribe,  must  be  signed  by 
the  Chief  Executive  Officer  of  the  Indian 
Tribe  or  Tribal  organization. 

Applications  from  Indian  Tribes/ 
Organizations  not  included  in  Appendix 
B: 

Each  application  must  contain 
documentation  which  supports  the 
Tribe's/Organization's  contention  that  it 
has  the  capacity  to  carry  out  a  family 
violence  prevention  and  services 
program  (see  section  E.  Eligibility). 


All  applications  must  contain  the 
following  infbrmation/documaots: 

(1)  The  name  of  the  oi'ganization  or 
agency  designated  as  responsible  for 
programs  and  activities  relating  to 
femily  violence  to  be  carried  out  by  the 
Indian  Tribe  or  Tribal  organizatiao  and 
the  name  of  a  contact  person  in  the 
designated  organization  or  agency. 

(2)  A  copy  of  a  current  resolution 
stating  that  the  designated  organization 
or  agency  has  the  authority  to  submit  an 
application  on  behalf  of  the  Indian 
individuals  in  the  Tribe(s)  and  to 
administer  programs  and  activities 
funded  under  this  program  (section 
303(b)(2)). 

(3)  A  description  of  the  procedures 
designed  to  involve  knowledgeable 
individuals  and  interested  organizations 
in  providing  services  under  the  Act 
(section  303(b)(2)).  (For  example, 
knowledgeable  individuals  and 
interested  organizations  may  include: 
Tribal  officials  or  social  services  staff 
involved  in  child  abuse  or  family 
violence  prevention.  Tribal  law 
enforcement  officials,  representatives  of 
State  Coalitions  Against  Domestic 
Violence,  and  operators  of  family 
violence  shelters  and  service  programs). 

(4)  A  description,  including 
quantitative  data  where  appUcable,  of 
how  the  applicant  plans  to  use  the  grant 
funds  to  prevent  incidents  of  family 
violence  and  to  provide  immediate 
shelter  and  related  assistance  to  victims 
of  femily  violence  and  their  dependents 
(section  303(b)(2)). 

(5)  Documentation  of  the  procedures 
that  assure  the  confidentiality  of  records 
pertaining  to  any  individual  provided 
family  violence  prevention  or  treatment 
services  by  any  program  assisted  under 
title  III  (section  303(b)(2)). 

(6)  Certification  regarding  Drug-Free 
Workplace  Requirements.  Pursuant  to 
45  CFR  76.600.  the  certification  must  be 
signed  and  submitted  with  the 
application  unless  the  State  has 
submitted  a  State-wide  assurance  to  the 
Department  of  Health  and  Human 
Services. 

(7)  Debarment  Certification.  Pursuant 
to  45  CFR  76.500.  the  certification  that 
no  principals  have  been  debarred  must 
be  submitted  with  this  application. 

Each  application  must  contain  the 
following  assurances: 

(1)  T^at  not  less  than  70  percent  of 
the  funds  shall  be  used  for  immediate 
shelter  and  related  assistance  to  the 
victims  of  family  violence  and  their 
dependents  and  not  less  than  25  percent 
of  the  funds  distributed  shall  be  used  to 
provide  related  assistance  (section 
303(f)). 
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(2)  That  grant  funds  made  available 
under  the  Act  will  not  be  used  as  direct 
payment  to  any  victim  or  dependent  of 
a  victim  of  family  violence  (section 
303(c)). 

(3)  That  no  income  eligibility 
standard  will  be  imposed  upon 
individuals  receiving  assistance  or 
services  supported  with  funds 
appropriated  to  carry  out  the  Act 
(section  303(d)). 

(4)  That  the  address  or  location  of  any 
shelter-facility  assisted  under  the  Act 
will  not  be  made  public,  except  with 
written  authorization  of  the  person  or 
persons  responsible  for  the  operation  of 
such  shelter  (section  303(b)(2)). 

(5)  That  grantees  receiving  funds 
under  this  program  will  prohibit 
discrimination  on  the  basis  of  age. 
handicap,  sex,  race,  color,  national 
origin,  or  religion  (section  307). 


(6)  That  grantees  will  comply  with 
Departmental  recordkeeping  and 
reporting  requirements  and  general 
grant  administration  requirements  of  45 
CFRpart92. 

K.  Notification  Undw  Executive  Order 
12372 

For  States,  this  program  is  covered 
under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  for  State  plan  consolidation 
and  simplification  only— 45  CFR 
100.12.  The  review  and  comment 
provisions  of  the  Executive  Order  and 
part  100  do  not  apply.  Federally- 
recognized  Indian  Tribes  are  exempt 
from  all  provisions  and  requirements  of 
E.0. 12372. 

L.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 


the  application  requirements  contained 
in  this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0980-0175. 

M.  Certifications 

Applicants  must  complete  the 
applicable  certifications  found  at 
Appendix  C,  regarding  Drug  Free 
Workplace,  Debarment,  and  Lobbying 
which  are  self-explanatory  and  return 
them  with  the  application.  (See  I.  and  J. 
above) 

(Catalog  of  Federal  Domestic  Assistance 
number  93.671,  Family  Violence  Prevention 
and  Services) 

Dated:  May  19, 1993. 

Jacqaeline  G.  Lamira, 

Acting  Director.  Office  of  Community 
Services. 

Appendix  A 


Family  Vkh^nce  and  Prevention  Services  1993  State  and  Territory  AaoTMENTS 


Grantee 


Alabttna 


Amsflcan  Samoa  .... 

Arizona  „ 

Arlunsa  _.. 

CaWomta  

Colorado  .„ 

Connecticut  

Delaware  

District  o(  Columbia 

Floilda  

Georgia 

Guam 


kKfana.... 

kWMI  

Kansas  ... 

Kentucky. 
Lxxjisiarw 


Maryland 

Massachusetts 

Michigan  

MinrtMota 

MiSSlSSiDDi 

Missouri 

Montana  

Nebraska  ..„ 

Nevada  

New  Hampshire 

New  Jersey  

New  Mexico 

New  York -....„„. 

North  Carolna 

North  Dtftota  

Northern  Mariana  Islands 

Ohk) ... 

Oklahoma  .... 

Oregon  

Palau 

Pennsyfvania 
Puerto  Rkx> 
Rhode  Island 


247,605 

247.605 

177.589 

177.589 

22,198 

22,198 

227,077 

227,077 

177.589 

177.589 

1.838,643 

1.839.643 

204.490 

204,490 

199,283 

199.283 

177.589 

177,589 

177.589 

177,589 

803.914 

803,914 

401.048 

401,048 

22,198 

22,198 

177.589 

177.589 

177,589 

177.589 

698,913 

698,913 

339.707 

339,707 

177.589 

177,589 

177.589 

177,589 

224.836 

224,836 

257,475 

257,475 

177,589 

177,589 

294,292 

294.292 

363.020 

363.020 

567.269 

567,269 

268.375 

268.375 

177.589 

177.589 

312.337 

312,337 

177.589 

177.589 

177.589 

177,589 

177.589 

177,589 

177,589 

177,589 

469,898 

469.898 

177.589 

177,589 

1,093.483 

1.093,483 

407.951 

407,951 

177.589 

177.589 

22.198 

22,198 

662,399 

662,399 

192.258 

192.258 

177.589 

177.589 

22,198 

22,198 

724,285 

724,285 

213,271 

213,271 

177,589 

177.589 
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Family  Vhxence  and  Prevention  Services  1993  State  and  Territory  Allotments— Continued 


Grantee 


South  CaroHna 
South  Dakota  .. 

Tennessee  

Texas  

Utah 

Vermont 

Virgin  Islands  ... 

Virginia  

Washington  ...„ 
West  Virgiite  „. 

Wisconsin  

Wyoming  

Total  


Total  approprieilion  available 

Total  appnspriation  to  States  and  Tenttories 


1 


215.572 
177.589 
299.923 
.050.489 
177389 
177.589 
22.198 
380,642 
303350 
177.589 
300.044 
177.589 


17.758395 


215.572 
177.589 
290.923 
1.060,489 
177.589 
177.589 
22.198 
380.642 
303350 
177,588 
300,044 
177.589 


17.758,895 


$22,198,619 
17.758385 


Appendix  B 

ladian  Tribal  Eligibility 

Below  is  the  list  of  Indian  Tribes  which  are 
eligible  for  fiscal  year  1993  Family  Violence 
Prevention  and  Services  grants.  Tribes  are 
listed  by  BIA  Area  Office  based  on  Census 
Bureau  population  data  or,  where  that  is  not 
available,  BIA  data. 

Tribes  Under  3,000  Population 

Eastern  Area  Office 

Houlton  Band  of  Maliseet  Indians  of  Maine 
Indian  Township  Passamaquoddy 

Reservation  of  Maine 
Miccosukee  Tribe  of  Indians  of  Florida 
Narragansett  Indian  Tribe  of  Rhode  Island 
PenolMCot  Tribe  of  Maine 
Pleasant  Point  Passamaquoddy  Reservation 

of  Maine 
Seminole  Tribe  of  Florida 

Aberdeen  Area  Office 

Cheyenne  River  Sioux  Tribe  of  the  Cheyenne 

River  Reservation.  Soutli  Dakota 
Crow  Creek  Sioux  Tribe  of  the  Crow  Creek 

Reservation,  South  Dakota 
Devil's  Lake  Sioux  Tribe  of  the  Devil's  Lake 

Sioux  Reservation,  North  Dakota 
Lower  Brule  Sioux  Tribe  of  the  Lower  Brule 

Reservation,  North  Dakota 
Yankton  Sioux  Tribe  of  Sou<  h  Dakota 
Winnebago  Reservation  of  Nebraska 

Minneapolis  Area  Office 

Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians  of  Michigan 
Lac  Vieux  Desert  Band  of  Chippewa  Indians 
Menominee  Indian  Tribe  of  Wisconsin 
Michigan  Inter-Tribal  Council  on  behalf  of: 
Bay  Mills  Indian  Community 
Hannahville  Indian  Community 
Keweenah  Bay  Indian  Community 
Saginaw  Chippewa  Indian  Tribe  of  Isabella 
Reservation,  Michigan 
Sault  Saint  Marine  Tribe  of  Chippewa 

Indians  of  Michigan 
Prairie  Island  Community  of  Minnesota 
Onieda  Tribe  of  Indians  of  Wisconsin 
Forest  County  Potawatomi  of  Wisconsin 
Lac  du  Flambeau  Reservation  of  Wisconsin 
Red  Cliff  Band  of  Lake  Sufwrior  Chippewa 
Indians  of  Wisconsin 


Bad  River  Tribal  Council,  Wisconsin 
Lower  Sioux  Tribe  of  Minnesota 
Upper  Sioux  Tribe  of  Minnesota 
Shakopee  Community  of  Minnesota 
Minnesota  Chipp>ewa: 

Nett  Lake  Reservation  (Bois  Fort) 

Fond  du  Lac  Reservation 

Grand  Portage  Reservation 

Mille  Lac  Reservation 

St.  Croix  Chippe«va.  Wisconsin 

Anadarko  Area  Office 

Apache  Tribe  of  Oklahoma 
Cheyenne-Arapaho  Tribes  of  Oklahoma 
Comanche  Indian  Tribe  of  Oklahoma 
Four  Tribes  of  Kansas 

Iowa  Tribe  of  Kansas  and  Nebraska 

Kickapoo  Tribe  of  Kansas 

Sac  and  Fox  Tribe  of  Kansas  and  Nebraska 

Prairie  Band  of  Potawatomi  of  Kansas 
Absentee  Shawnee  Tribe  of  Oklahoma 
Sac  and  Fox  Tribe  of  Oklahoma 
Pawnee  Tribe  of  Oklahoma 
Kiowa  Indian  Tribe  of  Oklahoma 
Kickapoo  Tribe  of  Oklahoma 
Otoe-Missouri  Tribes  Oklahoma 
Citizen  Band  of  Potawatomi  of  Oklahoma 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Tonkawa  Tribe  of  OUahoma 
Wichita  Indian  Tribe  of  Oklahoma 

Billing  Area  Office 

Chippewa-Cree  Indians  of  the  Rocky  Boy's 

Reservation.  Montana 
Fort  Belknap  Indian  Tribe  of  Montana 

Phoenix  Area  Office 

Cocopah  Tribe  of  Arizona 

Colorado  River  Indian  Tribes  of  the  Colorado 

River  Indian  Reservation.  Arizona  and 

California 
Duckwater  Shoehone  Tribe  of  the  Duckwater 

Reservation,  Nevada 
Elko  Band  Council 
Ft  McDennitt  Paiute  and  Shoshone  Tribes  of 

the  Ft.  McDermitt  Indian  Reservation, 

Nevada 
PL  McDowell  Mohave-Apache  Indian 

Community,  Arizona 
Ft  Mojave  Indian  Tribe  of  Arizona 
Hualapai  Tribe  of  the  Hualapai  Reservation, 

Arizona 
Kaibab  Band  of  the  Paiute  Indians  of  the 

Kaibab  Indian  Reservation,  Arizona 


Las  Vegas  Tribe  of  the  Paiute  Indians  of  the 

Las  Vegas  Indian  Colony.  Nevada 
Moapa  Band  of  Paiute  Indians  of  the  Moapa 

River  Indian  Reservation,  Nevada 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reservation  and  Colony,  Nevada 
Pasqua  Yaqui  Tribe  of  Anzona 
Pyramid  Lake  Paiute  Tribe  of  the  Pyramid 

Lake  Reservation,  Nevada 
Quechan  Tribe  of  the  Ft  Yuma  Indian 

Reservation,  California 
Reno-Sparks  Indian  Colony.  Nevada 
Salt  River  Pima-Mariropa  Indian  Community 

of  the  Salt  River  Reservation,  Arizona 
Shoshone  Paiute  Tnbes  of  the  Duck  Valley 

Reservation,  Nevada 
Te-Moak  Bands  of  the  Western  Shoshone 

Indians.  Nevada 
Havasupai  Tribe  of  Arizona 
Ute  Indian  Tribe  of  the  Unitah  and  Ouray 

Reservation,  Utah 
Yavapai-Prescott  Tribe,  Arizona 
Yavapai- Apache  Indian  Community  of  the. 

Camp  Verde  Reservation,  Arizona 
Yerington  Paiute  Tribe  of  the  Yerington 

Colony  and  Campt>ell  Ranch.  Nevada 
Walker  River  Paiute  Tribe  of  the  Walker 

River  Reservation,  Nevada 
Washoe  Tnb«  of  Nevadn  and  California 

Albuqu«ni.»'  *.r»>H  ''f^if « 

Jicarilla  Apache  Tntw,  New  Mexico 

Pueblo  of  Acoma,  New  Mexico 

Pueblo  of  Isleta,  New  Mexico 

Pueblo  of  )emez.  New  Mexico 

Pueblo  of  Picuris,  New  Mexico 

Pueblo  of  San  Felipe,  New  Mexico  Pueblo  of 

San  Juan,  New  Mexico 
Pueblo  of  Santa  Clara,  New  Mexico 
Pueblo  of  Santo  Domingo,  New  Mexico 
Pueblo  of  Taos,  New  Mexico 
Pueblo  of  Zia.  New  Mexico 
Pueblo  of  San  Ildefonso.  New  Mexico 
Pueblo  of  Tesuque.  New  Mexico 
Ramah  Navajo  Community 
Southern  Ute  Indian  Tribe  of  the  Southern 

Ute  Indian  Reservation,  Colorado 
Ute  Mountain  Tribe  of  the  Ute  Mountain 

Reservation.  Colorado,  New  Mexico  and 

Utah 
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Portland  Area  Office 

Bums  Paiute  Indian  Colony,  Oregon 
Confederated  Tribes  of  the  Siletz  Reservation, 

Oregon 
Confisderated  Tribe*  of  the  Wann  Springs 

Reservation,  Oregon 
Confiederated  Tribes  of  the  Grand  Ronde 

Oregon 
Confederated  Tribes  of  the  Umatilla 

Reservation,  Oregon 
Klamath  Tribe 
Hootenai  Tribe  of  Idaho 
Makah  Tribe  of  Washington 
Metlakatla  Indian  Community,  Alaska 
Muckleshoot  Tribe  of  Washington 
Nei  Perce  Tribe  of  Idaho 
Nooksak  Tribe  of  Washington 
Nisqually  Tribe  of  Washington 
Puyallup  Tribe  of  Washington 
Quileute  Tribe  of  Washington 
Quinault  Tribe  of  the  Quinault  Reservation, 

Washington 
Sauk-Suiattle  Tribe  of  Washington 
Skokomish  Tribe  of  Washington 
Squaxin  Island  Tribe  of  Washington 
Stillquamish  Tribe  of  Washington 
Swinomish  Tribe  of  Washington 
Suquamish  Tribe  of  Washington 
Tulalip  Tribes  of  Washington 
Upper  Skagit  Indian  Tribes  of  Washington 

Juneau  Area  Office 

Aleutian  Pribiloff  Islands,  Alaska 
Copper  River  Association,  Alaska 
Orutsaramuit  Native  Council,  Alaska 
Kawerak,  Inc.,  Alaska 
Ketchikan  Indian  Corporation,  Alaska 
Kenaitze  Inc.,  Alaska 
Kotezbue  Native  Association.  Alaska 
Kuskokwira  Native  Association,  Alaska 
Kodiak  Native  Association,  Alaska 
Northern  Pacific  Rim  Association,  Alaska 
Sitka  Community  Association,  Alaska 
Tanana  Indian  Reorganization  Act  Council 

Tyonek,  Alaska 
United  Crow  Band,  Alaska 


Sacramento  Area  Office 

Big  Lagoon  Rancheria,  California 
Cahuilla  Band  of  Mission  Indians 
Coastal  Indian  Conununity  of  the  Resighina 

Rancheria 
La  Jolla  Indian  Band  of  Mission  Indians 
Jamul  Indian  Village 

Morongo  Band  of  Cahuilla  Mission  Indians 
Soboba  Band  of  Mission  Indians 
Trinidad  Rancheria 
Torres  Martinez  Band  of  Mission  Indians 

Tribes  Over  3,000  Population 
Eastern  Area  OfRca 

Eastern  Band  of  Cherokee  Indians  of  North 

Carolina 
Mississippi  Band  of  Choctaw  Indians, 

Mississippi 

Aberdeen  Area  Office 

Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  South  Dakota 
Rosebud  Sioux  Tribe  of  the  Rosebud  Indian 

Reservation,  South  Dakota 
Standing  Rock  Sioux  Tribe  of  the  Standing 

Rock  Reservation,  North  and  South 

Dakota 
Sissbton-Wahpeton  Sioux  Tribe  of  the  Lake 

Traverse  Reservation,  South  Dakota 
Three  Affiliated  Tribes  of  the  Fort  Berthold 

Reservation,  North  Dakota 
Turtle  Mountain  Band  of  Chippewa  Indians, 

Turtle  Mountain  Indian  Reservation 

North  Dakota 

Billings  Area  Office 

North  Cheyenne  Tribe  of  the  Northern 

Cheyenne  Indian  Reservation,  Montana 

Shoshone-Arapaho  Tribes  of  Wyoming  (Wind 
River  Reservation) 

Phoenix  Area  Office 

Gila  River  Pima-Maricopa  Indian  Community 

of  the  Gila  River  Reservation,  Arizona 
Hopi  Tribe  of  Arizona 


Papago  Tribe  of  the  Sells,  Gila  Bend,  and  San 

Xavier  Reservations,  Arizona 
San  Carlos  Apache  Tribe  of  the  San  Carlos 

Reservation,  Arizona 
Tohono  O'Odham  Nation,  Arizona 
White  Mountain  Apache  Tribe  of  the  Pent 

Apache  Indian  Reservation,  Arizona 

Navajo  Area  Office 

Nava|o  Tribe  of  Arizona,  New  Mexico  and 
Utah 

Albuquerque  Area  Office 

Pueblo  of  Laguna,  New  Mexico 
Zuni  Tribe  of  the  Zuni  Reservation,  New 
Mexico 

Portland  Area  Office 

Confederated  Salish  and  Kootenai  Tribes  of 
the  Flathead  Reservation,  Montana 

Confederated  Tribes  of  the  Colville 
Reservation,  Washington 

Shoshone  Bannok  Tribes  of  the  Fort  Hall 
Reservation,  Idaho 

Yakima  Indian  Nation,  Washington 

Juneau  Area  Office 

Cook  Inlet  Corporation,  Alaska 
Association  of  Village  Council  President* 

Alaska 
Central  Council  of  the  Tlingit  end  Haiila 

Indians  of  Alaska 
Tanana  Chiefs  Conference,  Alaska 
Sitka  Community  Association.  Alaska 
Bristol  Bay  Native  Association  of  Alask* 
Fairbanks  Native  Association.  Alaska 

Muskogee  Area  Office 

Cherokee  Nation  of  Oklahoma 
Choctaw  Nation  of  Oklahoma 
Muskogee  Creek  Nation  of  OlkUhomo 

Minneapolis  Area  Office 

Minnesota  Chippewa 
Leech  Lake  Reservation 
White  Earth  Reservation 

nUMO  CODE  7036-01-M 
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APPENDIX   C 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  signing  tnd/or  submitting  tlits  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  tMlow. 

This  certification  is  required  by  regulations  implementing  tiie  Drug- Free  Worlcplace  Act  of  1988, 45  CFR  Part  76,  Subpart 
F.  The  regulations,  published  in  the  May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  mai.uain 
a  drug-free  worlcplace.  The  certification  set  out  below  is  a  material  representation  of  faa  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free  Worlcplace 
A«»  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  aaion  authorized  under  the 
Drug-^'rcc  Workplace  Act.  False  certification  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  oo  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  ukes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

'Controlled  substance'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Cooviction'  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  Slate  criminal  drug  statutes; 

'Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufaaure,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

"Employee'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  "direct  charge"  employees;  (ii)  all  "indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  arc  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipicnts  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  H  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Pubhshing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specify^  the  aaions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
mcluding  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  working. 
unless  the  Federal  agency  has  designated  a  central  point  foHhe  receipt  of  such  notices.  Notice  shall  include  the 
identification  numbcr(s)  of  each  affected  grant; 
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(f)  Tiking  one  of  ebe  folIo*ing  aaions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  {d)(2)  with 
respect  lo  any  employee  who  is  so  convicted:  -cr  r       /    /. 

(1)  Taking  appropriate  personnel  aaion  against  such  an  employee,  up  to  and  including  lermmalion,  consistent  with  the 
requucments  of  the  Rehabdiiaimn  Act  of  1973,  as  amended;  or.  (2)  Requiring  such  employee  to  participate  satisfactorilv 
a  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal.  Slate,  or  local  health  law 
enforcement,  or  other  appropriate  agency; 

/WW  w^^  ^  ^^^z?"'^  ^^°^ '°  continue  to  maintain  a  drug-free  workpUce  through  implementation  of  paragraphs  (a), 
(b;,  (c),  (0),  (e)  and  (f). 

p*  grantee  may  Insert  in  the  apace  provided  below  the  slte(s)  for  the  performance  of  work  done  In 
eonnection  wHh  the  apeclflc  grant  (use  attachments,  If  needed): 


Place  ofPrrfonnancv  (Street  address,  Oty,  Count),  Sutc,  ZIP  Code) 


Check if  there  are  workplaces  on  file  Uwi  are  not  identified  here. 


^?°^^^.^hl^.^t}ic}j"'^  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
pomt  for  STATE-\^lDEANp  STATE  AGENCY-UIDE  certifications,  and  for  noTificSion  of  criSaal  drug  convic^ns 
for  the  Dcp^tment  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  OfTice  of  Management  and  Acquisition.  Department  of  Health  and  Human  Scr>iccs.  Room  517-D  200 
Independence  Avenue.  S.W.,  V  ashington,  DC.  20201  *,  ^     *^,  .«aj 


i 
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Certification  Regarding  Debarment, 
Suqiension,  and  Other  Responsibility 
Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  part  76,  certifies  to  the  best  of 
its  knowledge  and  belief  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  defauh. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspmuion,  Ineligibility  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. , 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 


(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants.  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influeocing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imp>osed  by  section 
1352.  title  31,  U.S.Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

Title 

Oiganization 

Date 


(PR  Doc  93-12458  Filed  5-25-93: 8:45  am) 
aauNG  cooc  4iso-e»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
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ACTION:  Nodes. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  i«  announcing  a 
public  workshop  to  discuss  the  design 
and  conduct  of  appropriate  clinical 
trials  for  cardiovascular  devices. 

DATES:  The  public  workshop  will  be 
held  on  )une  7  and  8. 1993,  from  8  a.ni. 
to  5  p.m. 

AOONCSSES:  The  public  woriuhop  will 
be  held  at  the  National  Institutes  of 
Health,  Warren  Grant  Magnuson 
Clinical  Center.  Bldg.  10,  Jack  Masur 
Auditorium,  9000  Rockville  Pike, 
Bethesda.  MD. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Wolf  Sapirstein  or  Ramiah 
Subramanian.  Center  for  Devices  and 
Radiological  Health  (HFZ-^50).  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427- 
1205.  FAX  301-427-1987. 

There  is  no  registration  fee,  but 
interested  persons  should  call  the 
contact  person  listed  above  to 
preregister.  Public  participation  is 
welcomed.  A  request  accompanied  with 
an  outline  of  comments  should  be  made 
by  anyone  wishing  to  make  a  formal 
presentation  for  inclusion  in  the 
workshop  as  sorni  as  possible. 

SUPFtBIENTARY  MFORMATKM:  Rapid 
technological  developments  in  the  field 
of  devices  for  the  treatment  and 
diagnosis  of  cardiovascular  diseases 
necessitates  a  reassessment  of  the 
procedures  used  for  determining  the 
safety  and  effectiveness  of  such  devices. 
Among  the  major  topics  planned  for 
discussion  are:  (1)  "Hie  appropriate 
design  for  clinical  trials  to  establish 
premarket  approval  for  these  devices: 
(2)  the  conduct  and  evaluation  of  these 
clinical  trials;  (3)  the  epidemiologic, 
ethical,  and  clinical  determinants  for 
controls  of  acceptable  trials;  and  (4) 
specific  trial  design  requirements  for  the 
evaluation  of  interventional  cardiology 
devices  and  for  prosthetic  cardiac 
valves. 

Dated:  May  21, 1993. 
MkhMl  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc  93-12497  Filed  5-21-93;  3:49  pml 
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Health  Resourcaa  and  Sarvlcaa 
Administration;  Advisory  Council 

Notica  of  Masting 

hi  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 


Advisory  bodies  scheduled  to  meet 
during  the  month  of  June  1993. 

Name:  National  Advisory  Council  on  the 
NatloiMl  Heahb  Senrice  Corps. 

Date  and  Time:  June  12-15, 1993. 

Place:  Knickerbocker  Chic^o  Hotel,  163 
East  Walton  Place,  at  North  Michigan 
Avenue,  Chicago,  Illinois  60611. 

The  meeting  is  open  to  the  public 

Purpose:  Th«  Coundl  will  advise  and  make 
appropriate  recaaunendations  on  the 
National  Health  Service  Corps  (NHSC) 
program  as  mandated  by  legislation.  It  will 
also  review  and  comment  on  proposed 
regulations  promulgated  by  the  Secretary 
under  provision  of  the  legislation. 

Agenda:  The  meeting  will  begin  at  12:30 
p.m.  on  Saturday,  Jime  12.  and  adjourn  at  7 
p.m.  On  Sunday,  June  13,  the  meeting  will 
be  from  8  a.m.  to  5  p.m.  Site  visits  on 
Monday.  June  14,  will  be  from  8  a.m.  to  5 
p.m.  and  on  Tuesday,  June  15.  the  meeting 
will  begin  at  8:30  a.m.  and  adjourn  at  12 
noon.  The  agenda  will  include  updates  on 
the  Bureau  of  Primary  Health  Care,  the 
National  Health  Service  Corps,  presentations 
by  Chicago  public  health  ofTicials,  mandatory 
service,  preventive  medicine  and  site  visits 
to:  Lawndale  Christian  Health  Center, 
Claretian  Family  Health  Center,  KOMED, 
Winfield-Moody  Health  Center  (formerly 
near  North  Health  Center)  Erie  Family  Health 
Center,  and  Circle  Family  Health. 

The  meeting  is  open  to  the  public, 
however,  no  transportation  will  be 
provided  to  the  sites. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Ms.  Anna  Mae  Voigt,  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  Room  7A-39, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone 
(301) 443-1470. 

Name:  Departments  of  Family  Medicine 
Review  Committee. 

Date  and  Time:  June  28-30, 1993,  8:30  a.m. 

Place:  Ramada  Inn  Rockville,  Montrose 
Room,  1775  Rockville  Pike,  Rockville, 
Maryland  20852. 

Open  on  June  28,  8:30  a.m.-9:30  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Departments  of  Family 
Medicine  Review  Committee  shall  review 
applications  that  assist  in  meeting  the  costs 
of  establishing,  maintaining,  or  improving 
academic  administrative  units  (which  may  be 
departments,  divisions,  or  other  units)  to 
provide  clinical  instruction  In  family 
medicine. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
Implementation  updates,  and  overview  of  tlie 
review  process.  The  meeting  will  be  cloeed 
to  the  public  on  June  28.  at  9:30  a.m.  for  the 
remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(6).  Title  5  U.S.C.  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 


Anyone  vfishing  to  obtain  a  roster  of 
members,  minutes  of  meeting,  or  other 
relevant  information  regarding  the  subject 
Council  should  contact  Mrs.  Sherry  Whipple, 
Executive  Secretary.  Departments  of  Family 
Medicine  Review  Committee.  Room  4C-18, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  Telephone  (301) 
443-6874. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  May  20. 1993. 

Jackie  E.  Baaa, 

Advisory  Committee  Management  Officer, 
HnSA. 

[FR  Doc  93-12439  Filed  5-25-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

SusanviUa  Diatrict  Advisory  Council, 
Susanvtlle,  CA;  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management's 
Susanville  District  Advisory  Council 
will  meet  on  Wednesday,  June  16,  and 
Thursday,  June  17,  at  the  Bureau  of 
Land  Management's  Susanville  District 
Office,  705  Hall  Street,  Susanville, 
California  96130. 

On  June  16,  the  board  will  hold  a 
business  meeting  in  the  Susanville 
District  Office  beginning  at  10  a.m. 
Items  for  discussion  will  include  the 
status  of  the  East  Lassen  Project,  an 
update  on  the  District's  restructuring, 
public  review  of  the  District's  FY  93  and 
FY  94  wild  horse  and  burro  gathering 
plans,  a  discussion  about  eco-system 
management,  and  an  update  of  the 
proposed  withdrawal  of  lands  in  High 
Rock  Canyon.  On  June  17,  the  council 
will  tour  areas  of  public  lands  for 
illustrative  discussions  of  ecosystem 
management  concepts. 

The  meeting  is  open  to  the  public  and 
time  will  be  provided  on  the  agenda  for 
public  comment. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
Susanville  District  Office,  and  will  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 
Robert ).  Sherve, 
Associate  District  Manager. 
[FR  Doc.  93-12381  Filed  5-25-93;  8:45  am] 
snuNO  coot  4si».«a-« 
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INV-«30-4210-04:  N-S6458] 

Realty  Action:  Exchange  of  Public 
Lands  in  Clark  County,  NV;  Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Corrected  notice  of  realty  action 
N-56458  for  exchange  of  lands  in  Claris 
County,  Nevada. 

The  notice  of  realty  action  published 
in  the  Federal  Register  on  November  16, 
1992  (57  FR  54102;  PR  Doc.  92-27608). 
is  hereby  corrected  as  follows:  On  page 
54102,  in  the  first  paragraph  following 
the  legal  descriptions,  fourth  line,  "N- 
41729"  should  read  ••N-41279". 

All  others  terms  and  conditions  of  the 
notice  continue  to  apply. 

Dated:  May  13, 1993. 
Ben  F.  Collins. 

District  h4anager. 

[FR  Doc.  93-12383  Filed  5-25-93;  8:45  ami 

BiUJNQ  CODE  4310-HC-M 


Bureau  of  Land  Managment 

ICA-06O-4210-06;  R-01052,  R-020S2.  CA- 
7073,  CA-7074.  CA-7101.  CA-7103,  CA- 
7231,  CA-7232,  CA-7234,  CA-7236,  CA- 
7238,  CA-7239.  f»-077S2] 

Proposed  Continuation  of 
Withdrawals;  CA;  Correction 

AGENCY:  Bureau  of  Land  Management. 

summary:  In  notice  document  92-4838 
beginning  on  page  7599  in  the  issue  of 
Tuesday  Mardi  3. 1992.  Volume  57,  No. 
42,  make  the  following  corrections: 

1.  On  page  7599.  in  the  first  column: 

a.  Serial  number  R-01051.  under  T. 
14V2S.,  R.  23E.,  "sec.  1"  should  read 
"sec  36". 

b.  Serial  number  R-02052  should  be 
deleted  in  its  entirety.  The  subject  lands 
are  to  be  revoked. 

2.  On  the  same  page,  in  the  second 
column,  serial  number  CA-7231,  under 
T.  15S.,  R.  16E.,  sec.  25  should  read 
"WV2NWV4.  WVaSWi/iSWV.". 

3.  On  page  7600.  in  the  first  column, 
serial  number  CA-7235.  under  T.  163., 
R.  21E..  add  "sec.  27,  lots  1-14. 
inclusive,  SEV4NWV4.  SWV4N£V4. 
Ey2S\VV4.  WV2SEV4". 

4.  On  the  same  page,  in  the  second 
column,  serial  number  CA7236,  under 
T.  9S.,  R.  lOE..  sec.  6  should  read  "lots 

1  and  2  of  NWy4,  lots  1  and  2  of  SW Vi, 
EV2". 

5.  On  page  7601,  in  the  first  qolumn. 
serial  number  CA-7236.  under  T.  llS.. 
R.  HE.,  sec.  6  should  read  "lots  1  and 

2  of  NEV4,  lots  1  and  2  of  NWV4,  loU 
land2ofSWV4.SEV4". 


Dated:  May  13. 1993. 
G.BeBKcwki. 

Area  Manager,  El  Centra  Resource  Area. 
[FR  Doc.  93-12378  Filed  5-25-93;  8:45  am) 

BHIMQ  COOC  4310-40-M 

Bureau  of  Land  Management 

[NM-030-4332-02] 

Nevada;  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  proposed  withdrawal 

and  opportunity  for  public  meeting. 

SUMMARY:  The  United  States  Department 
of  Interior.  Bureau  of  Land  Management 
(BLM),  has  filed  an  application  to 
withdraw  39.95  acres  of  public  land  for 
the  purpose  of  protecting  high  geologic, 
recreational  and  scenic  values  of  a 
portion  of  The  Box  Special  Management 
Area  (SMA).  This  notice  closes  the  land 
for  up  to  2  years  from  surface  entry  and 
the  United  States  mining  laws,  subject 
to  valid  existing  rights.  The  land  will 
remain  open  to  all  other  uses  which 
may  be  made  of  the  pubUc  land  system. 
DATES:  Comments  and  requests  for  a 
public  meeting  should  be  received  on  or 
before  August  24, 1993. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  BLM  Las 
Cruces  District  Manager,  1800 
Marquess,  Las  Cruces,  New  Mexico 
88005. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hertz,  BLM,  Socorro  Resource  Area 
Office.  (505)  835-0412. 
SUPPLEMENTARY  INFORMATION:  On  May  6, 
1993,  a  petition  was  approved  allowing 
the  United  States  Department  of  the 
Interior,  BLM  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
ocation  or  entry  under  the  general  land 
aws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

New  Mexico  Principal  Meridian 

T.  3  S.,  R.  1  W., 
Sec.  31.  lot  18. 

The  area  described  aggregates  39.95  acres 
in  Socorro  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  preserve  the  outdoor 
recreation,  geologic  and  visual  qualities 
within  The  Box  SMA. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
BLM  Las  Cruces  District  Manager. 


Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Las  Cruces 
District  Manager,  BLM  within  90  days 
from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  ^e  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied,  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  land  uses  permitted  by  the  BLM 
under  existing  laws  and  regulations. 

The  temporary  segregation  of  land  in 
connection  with  this  withdrawal 
application  or  proposal  shall  not  affisct 
the  administrative  jurisdiction  over  the 
land,  and  the  segregation  shell  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  United  States  Department  of 
the  Interior. 

Dated;  May  17, 1993. 
Stephanie  Hargrove, 
Associate  District  Manager. 
IFR  Doc.  93-12380  Filed  5-25-93;  8:45  am) 

MUMO  COOC  4310-FB-4I 


Bureau  of  Reclamation 

Yeliowtail  Afterbay  Dam  Water  Quality 
Study,  Yeliowtail  Unit,  Lower  Bighorn 
Division,  Pick-Sloan  Missouri  Basin 
Program,  Montana 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
proposes  to  prepare  a  draft 
environmental  impact  statement  PEIS) 
on  alternatives  to  correct  supersaturated 
levels  of  dissolved  gases,  primarily 
nitrogen,  in  the  Bighorn  River  below 
Yeliowtail  Afterbay  Dam.  Montana.  The 
purpose  of  this  study  is  to  determine  the 
most  implementable  altemative(s)  to 
correct  the  supersaturation  prdilem  that 
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is  caused  by  the  entraining  of  air  as 
water  flows  through  the  sluiceway  and 
over  the  spillway  of  the  Afterbay  Dam. 
Gas  supersaturation  in  the  Bighorn 
River  can  induce  gas  bubble  trauma 
which  may  kill  or  injure  Rsh  up  to  20 
miles  downstream  of  the  Afterbay  Dam. 
The  Montana  Department  of  Health  and 
Environmental  Sciences  requested 
Reclamation  comply  with  Section 
16.20.632  of  the  Administrative  Rules  of 
Montana  for  Owners  and  Operators  of 
Water  Impoundments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Whittington,  Regional 
Planning  Officer,  Bureau  of  Reclamation 
(Code:  GP-700),  P.O.  Box  36900,  316 
North  26th  Street.  Billings.  MT  59107- 
6900;  telephone:  (406)  657-6517. 
SUPPLEMENTARY  INFORMATION:  Before 
completion  of  Yellowtail  Dam  and 
Afterbay,  the  Bighorn  River  was  a 
turbid,  warm  water  fishery,  supporting 
less  than  500  angler  days  of  fishing  per 
year  on  the  entire  river.  Because 
subsurface  releases  from  the  main  dam 
are  basically  free  of  sediment  and 
provide  lowered  water  temperature 
downstream,  a  river  ideally  suited  for 
trout  was  created.  Rainbow  trout 
planted  in  the  river  grew  rapidly,  and 
the  few  brown  trout  already  there 
flourished.  The  Bighorn  gained  a  wide 
reputation  for  producing  trophy  fish. 
Minor  outbreaks  of  gas  bubble  trauma 
were  first  recorded  in  1973  and  1974. 
with  a  documented  fishkill  occxirring  in 
1979.  In  June  1984.  the  Montana 
Department  of  Health  and 
Environmental  Sciences  requested 
Reclamation  comply  with  Section 
16.20.632  of  the  Administrative  Rules  of 
Montana  for  Owners  and  Operators  of 
Water  Impoundments,  which  states: 

16.20.632    Operation  Standards  (1) 
Owners  and  operators  of  water 
impoundments  operating  prior  to  July  1971 
that  cause  conditions  harmful  to  prescribed 
beneficial  uses  of  state  water  shall 
demonstrate  to  the  satisfoction  of  the 
department  that  continued  operations  will  be 
done  in  the  best  practicable  manner  to 
minimize  harmful  effects*  *  * 

Reclamation  made  immediate  changes 
in  the  operation  of  the  dam  and 
promised  to  search  for  more  effective 
ways  to  lower  dissolved  gas  levels  in  the 
river.  Studies  subsequently  performed 
by  Reclamation  demonstrate  that  there 
are  viable  alternative  plans  with  the 
potential  for  reducing  gas 
supersaturation  in  the  Bighorn  River, 
thereby  satisfying  the  State  of  Montana's 
request.  The  purpose  of  these  studies  is 
to  identify  possible  solutions  and  to 
determine  me  viability  of  further 
planning  on  the  profect. 

The  present  phase  of  the  study  began 
in  late  1991.  A  draft  work  plan 


including  a  public  involvement  plan  has 
been  developed,  and  informal  meetings 
with  nimierous  Federal,  State,  and  local 
agencies  have  been  conducted.  Various 
other  Federal,  State,  and  local  agencies 
are  being  consulted  in  the  conduct  of 
this  study. 

The  goals  and  objectives  of  this  study 
are  to: 

•  Analyze  alternatives  to  correct  the 
gas  supersaturation  problem  in  the 
Bighorn  River  below  Yellowtail 
Afterbay  Dam. 

•  Recommend  an  altemative(s)  which 
would  reduce  total  dissolved  gases  in 
the  river  that  have  caused  unacceptable 
hazards  to  fish  and  wildlife. 

•  Demonstrate  compliance  with  the 
Administrative  Rules  of  Montana  for 
Owners  and  Operators  of  Water 
Impoundments. 

A  preliminary  list  of  potential 
alternatives  has  been  developed  for 
presentation  to  the  public  during  the 
scoping  process.  The  general  types  of 
options  identified  to  date  include 
institutional  changes,  construction  of  a 
powerplant  at  the  Afterbay  Dam,  various 
other  structural  changes  to  the  Afterbay 
Dam,  and  a  no  action  alternative 
(required  by  NEPA). 

A  public  scoping  process  will  be  used 
to  elicit  information  for  use  in 
determining  the  scope  of  the 
environmental  impacts  and  issues 
related  to  the  proposal  and  to  determine 
alternative  methods  to  accomplish  the 
goals  of  the  project.  The  results  of  the 
scoping  process  will  help  Reclamation 
determine  the  scope  and  extent  of  the 
impact  analysis.  The  scoping  process 
may  consist  of  public  meetings,  private 
consultation,  written  comments,  or 
combinations  of  these.  A  subsequent 
notice  will  be  published  in  the  Federal 
Register  at  least  30  days  prior  to  the  first 
scoping  meeting. 

A  Deis  will  he  available  for  review 
and  comment  in  early  1994. 

Dated:  May  14, 1993. 
Joe  D.Hall. 
Deputy  Commissioner. 
IFR  Doc.  93-12427  Filed  5-25-93;  8:45  ami 
MUMQ  COOC  4310-0»-H 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intemationai  Devdopmant 

Board  for  Intamational  Food  and 
Agricultural  Development  and 
Economic  Cooperation;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  of  the  one  hundred  and 
sixteenth  meeting  of  the  Board  for 


Intemationai  Food  and  Agricultural 
Development  and  Economic 
Cooperation  (BIFADEC)  on  June  17, 
1993  from  8:30  a.m.  to  3:30  p.m. 

The  purposes  of  the  meeting  are:  (1) 
To  discuss  hunger  and  poverty  issues  in 
developing  countries:  (2)  to  follow  up 
on  the  higher  education  policy  paper, 
(3)  to  review  the  Deputy  Secretary  of 
State  recommendations  on  foreign 
assistance;  and  (4)  to  receive  a  task  force 
report  on  the  historically  black  colleges 
and  universities.  (HBCUs). 

This  meeting  will  be  held  in  the  Pan 
American  Health  Organization  Building 
located  at  525  23rd  Street  (between  23rd 
and  Virginia  Avenue),  Washington,  DC. 
At  this  address  it  will  be  held  in 
Conference  Room  C.  Any  interested 
person  may  attend  and  may  present  oral 
statements  in  accordance  with 
procedures  established  by  the  Board  and 
to  the  extent  time  available  for  the 
Meeting  permits. 

C.  Stuart  Callison,  Deputy  Executive 
Director,  Agency  Center  for  University 
Cooperation  in  Development,  Bureau  for 
Research  and  Development,  Agency  for 
Intemationai  Development,  will  be  the 
A.I.D.  Advisory  Committee 
Representative  at  this  Meeting.  Those 
desiring  further  information  may  write 
to  Dr.  Callison,  in  care  of  the  Agency  for 
Intemationai  Development,  room  900, 
SA-38,  Washington,  DC.  20523-3801  or 
telephone  him  on  (703)  816-0258. 

Date:  May  17, 1993. 
Ralph  H.  Smuckler, 

£xecutjve  Director,  Agency  Center  for 
University,  Cooperation  in  Development. 

[PR  Doc  93-12379  Filed  5-25-93;  8:45  ami 
BKUNO  COOC  tllC-OI-H 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  27590  (Sub-No.  2)] 

TTX  Company  et  al.— Application  for 
Approval  of  the  Pooling  of  Car  Service 
with  Respect  to  nat  Care 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  application  and 

proposed  special  nlles  of  procedure. 

SUMMARY:  On  June  26. 1989.  the 
Commission  granted  to  TTX  Company 
(then  called  Trailer  Train  Company)  and 
certain  participating  railroads  authority 
to  continue,  subject  to  certain 
conditions,  the  pooling  of  flatcars 
originally  approved  by  the  Commission 
in  1974.  See  Trailer  Train  Co. — 
Pooling— Car  Service,  5  I.C.C.2d  552 
(1989)  (Trailer  Train).  On  February  1, 
1993.  TTX  and  the  participating 
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railroads  filed  an  application  to  extend 
for  a  15-year  period  its  authority,  which 
would  otherwise  expire  October  1, 1994, 
and  to  modify  certain  conditions  first 
imposed  in  1989. 
DATES:  On  or  before  June  7, 1993, 
persons  interested  in  participating  in 
this  proceeding  must  submit  to  the 
Secretary  of  the  Commission  a  notice  of 
intent  to  participate  (original  and  3 
copies).  That  notice  shall  contain  (l)  the 
docket  number  and  title  of  the 
proceeding,  (2)  the  name  and  address  of 
the  commenting  party,  (3)  the  name, 
address,  and  telephone  number  of  the 
commenting  party's  representative  upon 
whom  service  shall  be  made,  and  (4)  the 
commenting  party's  position  {in 
support,  opposition,  or  imdetermined] 
regarding  the  application.  Notices  of 
intent  to  participate  must  also  be  filed 
by  persons  who  have  already  filed 
comments  in  this  proceeding. 
ADDRESSES:  Send  notices  of  intent  to 
participate,  referring  to  Finance  Docket 
No.  27590  (Sub-No.  2)  to:  (1)  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  (2)  Applicants' 
representatives:  Gregg  H.  Levy, 
Covington  &  Burling,  1201  Pennsylvania 
Avenue,  N.W.,  P.O.  Box  7566, 
Washington,  DC  20044.  Robert  J. 
Williams.  TTX  Company,  101  North 
Wacker  Drive,  Chicago,  IL  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder  (202)  927-5610  [TDD 
forbearing  impaired;  (202)  927-5721]. 
SUPPLEMENTARY  INFORMATION:  TTX  and 

the  railroad  applicants  seek  the 
Commission's  approval  of  a  15-year 
extension  of  the  arrangement  for  the 
pooling  of  flatcar  service.  Under  49 
U.S.C.  11342(a),  the  Commission  may 
approve  a  pooling  agreement  if  it  finds 
that  the  proposal  (1)  will  be  in  the 
interest  of  better  service  to  the  public  or 
of  economy  of  operation;  and  (2)  will 
not  unreasonably  restrain  competition. 
The  Commission  last  approved  TTX's 
agreement  in  1989  for  a  5-year  term 
which  expires  October  1, 1994.  The 
application  seeks  to  extend  TTX's 
authority  to  conduct  substantially  the 
same  pooling  operations  that  it  now 
conducts  pursuant  to  the  1989  decision. 
In  addition  to  TTX,  the  applicants  are: 

The  Atchison,  Topeka  and  Santa  Fe  Railway 

Company 
Burlington  Northern  Railroad  Company 
Central  of  Georgia  Railroad  Company 
Chicago  and  North  Western  Transportation 

Company 
Consolidated  Rail  Corporation 
CSX  Transportation,  Inc. 
The  Denver  and  Rio  Grande  Western  Railroad 

Company 
Florida  East  Coast  Railway  Company 
Grand  Trunk  Western  Railroad  Company 


Illinois  Central  Railroad  Company 

The  Kansas  City  Southern  Railway  Company 

Missouri  Pacific  Railroad  Company 

Norfolk  and  Western  Railway  Company 

Norfolk  Southern  Railway  Company 

St  Louis  Southwestern  Railway  Company 

Soo  Line  Railroad  Company 

Southern  Pacific  Transportation  Company 

Union  Pacific  Railroad  Company 

TTX  also  seeks  certain  modifications 
and  clarifications  of  its  pooling 
authority.  First.  TTX  seeks  to  reinstate 
a  limited  assignment  authority  with 
respect  to  its  acquisition  of  cars  in 
connection  with  research  and 
development  efforts.  Second,  TTX  seeks 
to  have  the  Commission  declare  that  the 
monitoring  and  reporting  conditions 
imposed  in  Trailer  Train  will  expire 
with  the  renewal  of  approval  of  Uie 
pool.  Finally.  TTX  asks  the  Commission 
to  clarify  Trailer  Train  by  confirming 
that  railroads  may  continue  to  place  in 
16(c)  pools  specially-equipped  TTX  cars 
as  long  as  those  cars  remain  subject  to 
the  5-day  turnback  requirement. 

In  order  to  monitor  Trailer  Train's 
compliance  with  the  1989  decision, 
particularly  with  regard  to  the  new 
restrictions  on  car  assignment  and  car 
purchasing  for  allocation,  the  Office  of 
Compliance  and  Consumer  Assistance 
(OCCA)  was  directed  to  monitor  Trailer 
Train's  activities  and  report  to  the 
Conunission  on  October  1, 1990  and 
annually  thereafter.  5  I.C.C.2d  at  604- 
05.  Therefore,  before  establishing  the 
procedural  schedule  for  considering 
TTX's  appUcation  and  receiving 
comments,  we  believe  that  OCCA's 
previous  monitoring  reports  and  this 
year's  report  (when  completed) '  should 
be  included  in  the  pubUc  record  of  this 
case,  subject  to  appropriate  measures  to 
protect  any  information  contained  in  the 
reports  that  TTX  believes  to  be 
confidential  or  proprietary.  Subject  to 
these  measures,  the  reports  then  would 
be  included  in  the  public  record  prior 
to  the  beginning  of  the  period  for 
comment  on  the  application. 

We  will  initiate  tne  process  for 
protecting  confidential  information  and 
placing  the  monitoring  reports  in  the 
public  record  after  OCCA's  1993  report 
is  completed  this  summer.  Postponing 
this  process  and  the  submission  of 
comments  until  that  time  will  avoid 
redundancy  and  inefficiency  in  the 
processing  of  this  case,  while  permitting 
the  Commission  sufficient  time  to 
complete  the  proceeding  well  before 
October  1994.  If  we  instituted  the 
process  immediately,  we  would  need  to 
repeat  it  when  the  1993  monitoring 
report  becomes  available  and  parties 


'  OCCA  ha*  infoniwd  the  Commission  that  it* 
1993  report  will  tw  expedited  sod  submitted  by 
mid-summer. 


would  have  to  base  their  comments  on 
an  incomplete  public  record  in  the 
interim. 

Upon  completion  of  this  year's 
monitoring  report,  we  will  begin  a 
procedure  to  permit  the  protection  of 
confidential  and  proprietary 
information  contained  in  any  of  the  four 
reports,  and  subsequently  place  them  in 
the  public  record.  We  will  provide  TTX 
with  an  opportunity  to  review  those 
portions  of  the  reports  that  may  contain 
confidential  or  proprietary  information 
before  the  public  release  of  the  reports. 
After  the  reports  are  released,  all 
interested  parties  will  have  30  days  to 
comment  on  TTX's  application  and  20 
days  thereafter  to  reply. 

All  persons  who  may  be  interested  in 
participating  in  this  proceeding  must 
submit  to  the  Secretary  of  the 
Commission  on  or  before  June  7, 1993, 
a  notice  of  intent  to  participate  (original 
and  3  copies).  That  notice  shall  contain 
(1)  the  docket  number  and  title  of  the 
proceeding.  (2)  the  name  and  address  of 
the  commenting  party,  (3)  the  name, 
address,  and  telephone  number  of  the 
commenting  party's  representative  upon 
whom  service  shall  be  made,  and  (4)  the 
commenting  party's  position  (in 
supi>ort,  opposition,  or  undetermined) 
regarding  the  application.  These  notices 
shall  be  used  to  develop  a  new  service 
Ust  for  use  in  this  proceeding.  The 
service  list  previously  used  in  Finance 
Docket  No.  27590  (Sub-No.  1).  will  not 
be  used  in  this  case.  Notices  of  intent  to 
participate  must  also  be  filed  by  persons 
who  have  already  filed  comments  in 
this  proceeding. 

Copies  of  the  application  are  on  file 
and  may  be  examined  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC.  Copies 
may  also  be  requested  fi-om  applicants' 
representative  Gregg  H.  Levy,  (202)  662- 
6000. 

In  applicants'  opinion,  the  requested 
Commission  action  will  not 
significantly  affect  the  quahty  of  the 
human  environment.  Any  comment  may 
include  a  statement  indicating  the 
presence  or  absence  of  any  impact  of  the 
requested  Commission  action  on  energy 
conservation,  energy  efficiency,  or  the 
environment. 

Decided:  May  19, 1993. 

By  the  Commission  Chairman  McDonald, 
Vice  Chairman  Simmons.  Conrniissioneis 
Phillips,  Philbin.  and  Walden. 
Sidney  L.  StrickUnd,  Jr.. 
Secretary. 

(FR  Doc  93-12448  Filed  5-2&-93: 8:45  am] 
wujNO  COM  rtis-ei-r 
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[Doclwl  No.  AB-6  (8ub-No.  346)] 

Tri-County  MetropdHan  Transportation 
District  of  Oregon;  Abandonment,  A 
Una  of  Burilngton  Northern  Itailroad 
Co.  in  Wasiiington  County,  OR; 
Findings 

The  Commission  has  issued  a 
certificate  authorizing  Burlington 
Northern  Railroad  Company  (BN)  to 
abandon  an  approximately  1-miIe 
segment  of  rail  line  between  milepost 
27.13  near  Cedar  Hills  Boulevard  and 
milepost  26.10  near  Murray  Boulevard 
(more  particularly,  the  clearpoint  at  the 
General  Motors  spur)  in  Beaverton  in 
Washington  County,  OR.  The 
abandonment  certificate  will  become 
eHiactive  15  days  after  publication  of 
this  Notice  unless  the  Commission  finds 
that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  Ukely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  Mrith  the  Commission  and  BN  no 
later  than  10  days  from  the  date  of 
pubUcation  of  this  Notice.  The 
following  notation  shall  be  typed  in 
bold  face  in  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Section  of  Legal  Counsel,  AB-OFA." 
Any  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Dated:  May  19, 1993. 

By  the  Commission.  David  M.  Konschnilc, 
Director,  Office  of  Proceedings. 
Sidnsy  L.  Strickland,  Jr.. 
Secretary. 

(FR  Doc  93-12449  Filed  5-25-93;  8:45  am] 
BHjjNO  cooc  ms-oi-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut>stances;  Registration 

By  Notice  dated  February  22,  1993, 
and  published  in  the  Federal  Register 
on  March  2, 1993  (58  FR  12053).  Med- 
Fhysics,  Inc.,  3350  North  Ridge  Avenue. 
Arlington  Heights,  Illinois  60004,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Amphetamine  (1100)  . 
Phenylacetone  (8501) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21.  Code  of  Federal  Regulations, 
§  1301.54(e).  the  Director  hereby  orders 
that  the  application  submitted  by  the 
above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  May  19, 1993. 
Gene  R.  Haislip. 

Director,  Office  of  Diversion  Control,  Drug 

Enforcement  Administration. 

(FR  Doc.  93-12420  Filed  5-25-93;  8:45  ami 

BIUJNO  CODE  44<0-<«-M 


Importation  of  Controlled  Sutjstances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  April  16, 1993,  Roberts 
Laboratories  Inc.,  Meridan  Center  III,  6 
Industrial  Way  West,  Eatontown,  New 
Jersey  07724,  made  appHcation  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  Propiram 
(9649)  a  basic  class  of  controlled 
substance  in  Schedule  L 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Director.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Washington,  DC 


20537,  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  June  25, 1993. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c).  (d).  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Director,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42  (a),  (b).  (c).  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  May  19. 1993. 
Gene  R.  Haislip. 

Director,  Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
|FR  Doc  93-12417  Filed  5-25-93;  8:45  am) 
BtLUNO  COOC4410-M-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  March  24, 1993,  and 
published  in  the  Federal  Register  on 
April  1. 1993.  (58FR17285),  Sigma 
Chemical  Company,  3500  DeKalb  Street, 
St.  Louis,  Missouri  63118,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


MethaquaJone  (2565) 

It>09aine  (7260) 

Lysergic  acid  diettiytamide  (7315)  .... 

Marihuana  (7360) „.... 

Tetrahydrocannabirx))s  (7370)  

Mescaline  (7381)  

4-6ronno-2,  5-dimethoxyamphe- 

tamine  (7391)  

4-Methyi-2,  S-dimethoxyampha- 

tamtne  (7395)  

2,  S-Dimethoxyamphetamine  (7396) 

3.  4-Mathytenedioxyamphetaniind 
(7400). 

3,       4--Methylanedioxymethamphet- 

amif>e  (7405). 

4-Methoxyamphetamine  (7411) 

Butotenine  (7433)  

Diethyltryptamine  (7434) 

Dlmethyttryptamine  (7435) 

Psikxybin  (7437)  

Psilocyn  (7438)  

N-Ethyt-1  -phenytcydohexyiamine 

(7455). 
1-(1-Phenylcyclohexyt)pyfrolidine 

(7458).    . 
H1-(2- 

Thienyl)cyctohexyt]piper1dine 

(7470). 
EtorpWne  (except  HO)  (9056) 


Sct>6d- 
ule 
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Drug 


DMenoxin  (9168) 

Heroin  (9200)  

MoT)hine-f4-oxkJe  (9307)  

Normorphine  (9313) 

1-Methy^4-phenyM- 
pfoptonoxypiperidir>e  (9661). 

3-Methytfentanyl  (9813)  

Alpha-metfiylfentanyl  (9814)  

Beta-hydroxyfentanyl  (9830) 

Amphetamine  (1100)  

Melhamphetamine  (1105) 

Fenethytline  (1503)  

Pentobarbital  (2270)  

Secobarbital  (2315) _ 

Phencyclidine  (7471)  

1  -Piperklinocyclohexanecart)onltrile 
(8603). 

AnJIeridine  (9020) 

Cocaine  (9041)  

Codeine  (9050)  

Diprenorphine  (9058)  

Benzoylecgonine  (9180) 

Ethylmorphine  (9190) 

Meperidine  (9230) 

Methadone  (9250) 

Dextropropoxyphene,  bulk  (non-dos- 
age forms)  (9273). 

Morphine  (9300) 

Oxynwrphone  (9652)  

Alfentanil  (9737) 

Sufentanil  (9740) 

Fentanyl  (9801) 


Sched- 
ule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  Code  of 
Federal  Regulations  §  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  May  19, 1993. 
Geae  R.  Haislip, 

Director.  Office  of  Diversion  Control.  Drug 

Enforcement  Administration. 

[FR  Doc.  93-12719  Filed  5-25-93;  8:45  am) 

BtUJNG  CODE  7710-0»-M 


Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  March  24, 1993,  and 
published  in  the  Federal  Register  on 
April  1, 1993,  (58  FR  17285).  Stanford 
Seed  Company,  340  South  Muddy  Creek 
Road.  Denver.  Pennsylvania  17517, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  CFR  §  1311.42, 
the  above  firm  is  granted  registration  as 


an  importer  of  the  basic  class  of 
controlled  substance  listed  above. 

Dated:  May  19, 1993. 
Gene  R.  Haislip. 

Director.  Office  of  Diversion  Control.  Drug 
Enforcement  Administration. 

[FR  Doc  93-12418  Filed  5-25-93: 8:45  am] 
MLUNQ  CODE  4410-(»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping^eporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

BACKGROUND:  The  Department  of  Labor, 
in  carrying  out  its  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  considers  comments  on  the 
reporting/ recordkeeping  requirements 
that  will  afl'ect  the  public. 

UST  OF  RECORDKEEPMG^EPORTING 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  reccnrdkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  aH'ected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 
COMMENTS  AND  QUESTK>NS:  Copies  of  the 
recordkeeping/reporting  requirements 
may  be  obtained  by  calling  the 
Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ([202]  219-5095). 

Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 


Mr.  Mills.  Office  of  Information 
Resources  Management  Policy.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202]  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards 
Administration. 

Labor  Organizations  and  Auxiliary 
Reports. 

1214-0001:  LM-1:  LM-lA;  LM-2; 
LM-3;  LM-6;  LM-10;  LM-15;  LM-15A; 
LM-16;  LM-20;  LM-21:  LM-30;  S-1. 


Fomi  i  re- 
sponse 

Frequency 

Number  of 
responses 

Hrs. 
per 

LM-1  

On  occa- 
sion. 

337 

.83 

I.M-1A 

Annually  .. 

10,603 

.33 

LM-2  

AnnuaHy  .. 

10,669 

14.00 

LM-3  

AnrHjatly  .. 

24,702 

3.50 

LM-6  

On  occa- 
sion. 

214 

.25 

LM-10  

Annually  .. 

177 

.50 

LM-15  

Senf>i-an- 
nually. 

732 

1.50 

U^15A  ... 

Semi-an- 
nually. 

61 

.33 

LM-16  

On  occa- 
sion. 

224 

.33 

LM-20  

On  occa- 
sion. 

168 

.33 

LM-21  

AnnuaHy  .. 

50 

.50 

LM-30  

Annually  .. 

78 

.50 

S-1  

Annually  .. 

200 

.50 

SARF 

Annually  .. 

3,298 

.17 

Businesses  or  other  for-profit 

250,185  total  hours 

The  LMRDA  requires  unions  to  file 
annual  financial  reports,  trusteeship 
reports,  copies  of  their  constitution  and 
bylaws.  Under  certain  circumstances 
reports  are  required  of  union  officers 
and  employees,  employers,  labor 
consultants,  and  sxirety  companies. 

Filers  are  required  to  retain 
supporting  records  5  years.  Unions  are 
required  to  retain  election  records  1 
year.  This  information  collection 
represents  an  extension  of  the 
preexisting  approved  information 
collection  requirement. 

Extension 

Employment  Standards 
Administration. 
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Report  of  Construction  Contractor's 
Wage  Rates. 

1215-0046;  WD-10. 

On  occasion. 

Businesses  or  other  for-profit:  Small 
businesses  or  organizations  37.500 
respondents:  -333  hour  per  response: 
25.000  total  hours:  1  form.  Form  WD- 
10,  is  used  by  the  U.S.  Department  of 
Labor  to  elicit  construction  project  data 
from  contractor  associations, 
contractors,  and  unions.  The  wage  data 
is  used  to  determine  locally  prevailing 
wages  under  the  Davis-Bacon  and 
Related  Acts. 

Signed  at  Washington,  DC,  this  19th  day  of 
May.  1993. 

Kennath  A.  Milk, 

Departmental  aearance  Officer. 

|FR  Doc.  93-12454  Filed  5-25-93;  8:45  am] 

MUMQCOOC  «10-M-# 


Employment  and  Training 
Administration 

rrA-w-28,0S5] 

General  Electric  Co.  (Evendale  Plant) 
Cincinnati,  OH;  Affirmativa 
Determination  Regarding  Application 
for  Reconsideration 

On  May  4, 1993,  after  having  received 
a  filing  extension,  the  United  Auto 
Workers  (UAW)  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  issued  on 
March  10. 1993  and  pubHshed  in  the 
Federal  Register  on  March  26, 1993  (58 
FR 16419). 

The  union  claims  that  jet  engine 
components  fit>m  30  various  G.E.  plants 
around  the  world  are  currently  being 
imported  into  the  U.S.  market. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  thereiore,  granted. 

Signed  at  Washington.  DC,  this  18th  day  of 
May.  1993. 

Stephon  A.  Wandaar, 

Deputy  Director.  Office  of  Legislation  & 

Actuarial  Services,  Unemployment  Insurance 

Service. 

(FR  Doc.  93-12455  FUed  5-25-93;  8:45  am] 
■lUJNO  COOC  4610-30-M 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Manufactured  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  announces  with  the 

Federal  Advisory  Committee  Act,  Pubhc 

Law  101-625,  as  amended,  the  National 

Commission  on  Manufactured  Housing 

announces  a  forthcoming  meeting  of  the 

Commission. 

DATES:  June  10, 1993, 8  a.m.-5  p.m..  Site 

Tours. 

June  11. 1993.  8:30  a.m.-5  p.m..  Full 

Commission  Meeting. 
June  12, 1993.  9  a.m.-l  p.m.  Public 

Hearings. 
ADDRESSES:  The  Portland  Hilton,  921 
SW.  Sixth  Avenue,  Portland.  OR  97204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carmehta  Pratt,  Administi^ative  Officer, 
The  National  Commission  on 
Manufactured  Housing.  301  N.  Fairfax 
Street.  Suite  110,  Alexandria.  VA  22314 
(703) 603-0440. 
TYPE  OF  MEETMG:  Open. 
Csmielita  R.  Pratt. 
Administrative  Officer. 
(FR  Doc  93-12471  Filed  5-25-93;  8:45  am] 
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NATIONAL  INSTITUTE  FOR  LTTERACY 

National  Institute  for  Literacy  Advisory 
Board;  Meeting 

AGENCY:  National  Institute  for  Literacy 

Advisory  Board.  National  Institute  for 

Literacy. 

ACnoN:  Notice  of  closed  meeting. 

SUMMARY:  This  Notice  sets  forth  tiie 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  ti)e  Federal  Advisory 
Committee  Act. 

DATE  AND  TIME:  June  10. 1993. 10  a.m.  to 

5:30  p.m. 

ADDRESSES:  National  Institute  for 

Literacy,  800  Connecticut  Avenue,  NW, 

Suite  200.  Washington.  DC.  20006. 

Telephone  (202)  632-1500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  R.  Hill,  Executive  Officer. 

National  Institute  for  Literacy,  BOO 

Connecticut  Avenue,  NW,  Suite  200, 

Washington,  DC  20006.  Telephone  (202) 

632-1500. 

SUPPLEMENTARY  INFORMATION:  The  Board 

is  establishe<}  under  Section  384  of  the 


Adult  Education  Act,  as  amended  by 
Title  I  of  P.L.  102-73,  Uie  National 
Literacy  Act  of  1991.  The  Board  consists 
often  individuals  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate.  The  Board  is  established 
to  advise  and  make  recommendations  to 
the  Interagency  Group,  composed  of  the 
Secretaries  of  Education,  Labor,  and 
Health  and  Human  Services,  which 
administers  the  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considers  the  Board's 
recommendations  in  planning  the  goals 
of  the  Institute  and  the  implementation 
of  any  programs  to  achieve  the  goals  of 
the  Institute.  Specifically,  the  Board 
performs  the  following  functions:  (a) 
Makes  recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute:  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  fiom 
the  Interagency  Group  and  the  Director 
of  the  Institute. 

In  addition,  the  Institute  consults 
with  the  Board  on  the  award  of 
fellowships. 

On  June  10, 1993  fit>m  10  a.m.  to  5:30 
p.m.,  the  meeting  of  the  Board  will  be 
closed  to  the  public  to  discuss 
qualifications  of  the  final  candidates  for 
the  position  of  Institute  Director. 
Discussion  of  qualifications  of  the  final 
candidates  will  touch  upon  matters  that 
will  relate  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency,  and  are  likely  to  disclose 
information  of  a  personal  nature  where 
disclosiu'e  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemptions  (2)  and  (6)  of  section 
552b(c)  of  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409, 5  U.S.C 
552b(c)).  A  summary  of  the  activities  at 
the  closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  title  5 
U.S.C  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy.  800  Connecticut  Avenue,  NW., 
suite  200.  Washington,  DC  20006  from 
8:30  a.m.  to  5  p.m. 

Dated:  May  20, 1993. 

Lilian  S.  Dorica. 

Acting  Interim  Director,  National  Institute  for 
Literacy. 

IFR  Doc  93-12400  Filed  5-25-93;  8.45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AQENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  to  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  June  21, 1993.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  (Dffice, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan  at  the  above  address 
or (202)  357-7817. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regtilations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  The  application  received  is  as 
follows: 

1.  Applicant 

Dr,  Arthur  L.  DeVries,  Department  of 
Physiology,  University  of  Illinois,  524 
Burrill  Hall.  Urbane,  IL  61801. 

Activity  for  Which  Permit  Requested 

Introduction  of  Non-Indigenous 
Species  into  Antarctica.  Fifteen 
specimens  of  adult  male  and  female 
wetas,  Hemideina  maori  (flightless 
insects)  will  be  transported  from  New 
Zealand  to  the  Crary  Science  and 


Engineering  Center  at  McMurdo  Station 
Antarctica.  The  wetas  are  a  freeze 
tolerant  insect  which  will  be  used  in 
experiments  to  determine  if  small 
amounts  of  fish  antifreeze  glycopeptides 
can  enhance  freezing  tolerance.  The 
insects  will  be  kept  inside  a  controlled 
temperature  walk-in  freezer  laboratory 
during  the  experiments,  and  then  will 
be  returned  to  New  2^aland. 

Location 

McMurdo  Station 

Dates 

10/01/93-02/15/94 
Thomas  F.  Foriiui, 

Permit  Office.  Office  of  Polar  Programs. 
[PR  Doc.  93-12394  Filed  5-25-93;  8:45  am) 
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Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  of  1978.  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  Regulations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  June  21, 1993.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Office  of  Polar  Programs,  National 
Science  Foundation,  Washington,  EX3 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 


Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 
The  application  received  is  as  follows: 

1.  Applicant 

Dr.  Arthur  L  DeVries,  Department  of 
Physiology.  University  of  Illinois.  524 
Burrill  Hall.  Urbane,  IL  61801. 

Activity  for  Which  Permit  Requested 

Introduction  of  Non-Indigenous 
Species  into  Antarctica.  Specimens  of 
the  New  Zealand  black  cod  (Family 
Notoheniidae)  will  be  cold  acclimated 
in  a  closed  seawater  system  in  the 
aquarium  at  McMurdo  Station.  The  cold 
acclimated  specimens  will  be  used  in 
experiments  to  determine  the  role  of  the 
antifreeze  glycopeptides  in  freezing 
avoidance  and  for  isolating  DNA.  Upon 
completion  of  the  experiments  the  black 
cod  will  be  sacrificed  and  preserved  in 
formalin. 

Location 

Transport  New  Zealand  black  cod  to 
seawater  aquarium  located  at 
McMurdo  Station. 

Dates 

10/01/93-02/27/94 
Thomas  F.  Forhan. 

Permit  Office.  Office  of  Polar  Programs. 
(PR  Doc.  93-12393  Filed  5-25-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Application  for  a  License  to  Export 
Nuclear  Material 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commision's  Public  Document  Room 
located  at  2120  L  Street.  NW., 
Washington,  DC 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission;  and  the 
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Executive  Secretary.  U.S.  Department  of 
State,  Washington,  DC  20520. 

In  it  review  of  the  application  for  a 
license  to  export  specif  niiclear 
material  noticed  herein,  the 


Commission  does  not  evaluate  the 
health,  safety  or  environmental  efiiects 
in  the  recipient  nation  of  the  material  to 
be  exported.  The  information 
concerning  this  application  follows. 


NRC  Export  Ucense  Appucation 


NarM  of  Appflcant,  date 

Materiaitype 

Material  (In  kilograms) 

End  use 

Country  of 
destinaton 

<A  appi..  date  received. 

Total 
element 

Total 
isotope 

Trafwnudear,  Inc.,  05A)5/ 
93.  05n(V93. 
XSNM02748. 

93.15%    enriched    ura- 
nium. 

280.0 

260.9 

For  processing  of  unirradteted,  fatHicated 
fuel  tor  recovery  of  the  Ngh-enriched 
uranium.  Recovered  material  wrill  t>e  re- 
turned to  the  United  States. 

France. 

Dated  this  18th  day  of  May  1993  at 
Rockville,  Maryland. 
For  the  Nuclear  Regulatory  Commissioa 
Ronald  D.  Haubv, 

Assistant  Director  for  Exports.  Security,  and 
Safety  Cooperation,  Office  of  Internationa] 
Prognuns. 
[FR  Doc  93-12437  Filed  5-25-93;  8:45  am} 

tuwe  coof  TWO  SI  m 


Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclaar  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW,  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
published  April  28, 1993  (58  FR  25849). 
Those  meetings  that  are  firmly 
scheduled  have  had,  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  and 
ACNW  full  Committee  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  full  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  %vill  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled. 


cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  June  1993  ACRS  and  ACNW  full 
Committee  meetings  can  be  obtained  by 
a  prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the 
Committees  (telephone:  301/492-4600 
(recording)  or  301/492-7288,  Attn: 
Barbara  )o  White)  between  7:30  a.m.  and 
4:15  p.m.,  (e.d.t.). 

ACRS  Subcommittee  Meetings 

Planning  and  Procedures,  June  9, 
1993,  Betbesda,  MD  (2  p.m.-4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Portions  of  this  meeting  may  be 
closed  pursuant  to  5  U.S.C.  552b(c)  (2) 
and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
the  personnel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Advanced  Boiling  Water  Reactors, 
June  17, 1993.  San  Jose,  CA.  The 
Subcommittee  will  review  matters 
related  to  the  General  Electric  Nuclear 
Energy  (GE)  Standard  Safety  Analysis 
Report  for  the  ABWR  design. 

Thermal  Hydraulic  Phenomena,  June 
22  and  June  23  (a.m.  as  needed).  1993. 
Bethesda,  MD.  The  Subcommittee  will 
review  selected  aspects  of  the  NRC- 
RES-sponsored  ROSA-V  confirmatory 
test  program  being  conducted  in  support 
of  the  Westinghouse  AP600  passive 
plant  design  certification  effort.  Specific 
review  topics  will  include:  facility 
design  modifications  and  additions,  the 
test  matrix,  and  instrumentation  and 
controls. 

Materials  and  Metallurgy,  June  30, 
1993,  Bethesda,  MD.  The  Subcommittee 
will  review  draft  Regulatory  Guides, 
DG-102S,  "Calculational  and  Dosimetry 
Methods  for  Determining  Pressure 
Vessel  Neutron  Fluence",  and  DG-1023, 
"Evaluation  of  Reactor  Pressure  Vessels 


with  Charpy  Upper-Shelf  Energy  Less 
Than  50  ft-lb." 

Regulatory  Policies  and  Practices.  July 
7, 1993,  Bethesda,  MD  (1  p.m.-5  p.m.). 
The  Subcommittee  will  discuss  the 
report  of  the  NRC  Regulatory  Review 
Group. 

Planning  and  Procedures,  July  7, 
1993,  Bethesda,  MD  (2  p.m.-4:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Portions  of  this  meeting  may  be 
closed  pursuant  to  5  U.S.C.  552b(c)  (2) 
and  (6)  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
the  personnel  rules  and  practices  of 
ACRS  and  matters  that  release  of  which 
would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Thermal  Hydraulic  Phenomena.  July 
22-23, 1993,  Bethesda,  MD.  The 
Subcommittee  will  begin  its  review  of 
both  the  Westinghouse  analytical  and 
separate  effects  programs  being 
conducted  in  support  of  the  AP600 
design  certification  effort. 

Materials  and  Metallurgy.  August  4, 
1993  (tentative),  Bethesda,  MD.  The 
Subcommittee  will  review  proposed 
rulemaking  on  fracture  toughness 
requirements  for  reactor  pressure 
vessels — revisions  to  10  CFR  50.61, 
Fracture  Toughness  Requirements  for 
Protection  Against  Pressurized  Thermal 
Shock  Events,  Appendix  G,  Fracture 
Toughness  Requirements,  Appendix  H, 
Reactor  Vessel  Material  Surveillance 
Program  Requirements,  and  a  new  rule 
on  thermal  annealing  (10  CFR  50.66). 

Planning  and  Procedures.  August  4, 
1993,  Bethesda,  MD  (2  p.m.-4:30  pan.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters,  Portions  of  this  meeting  may  be 
closed  pursuant  to  5  U.S.C.  552b(c)  (2) 
and  (6)  to  discvtss  organizational  and 
personnel  matters  that  relate  solely  to 
the  persormel  rules  and  practices  of 
ACRS  and  matters  the  release  of  which 
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would  represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Advancea  Boiling  Water  Reactors, 
October  26-27. 1993.  Bethesda.  MD. 
The  Subcommittee  will  continue  its 
review  of  the  GE  ABWR  Standard  Safety 
Analysis  Report  and  the  associated  NRC 
staff's  Final  Safety  Evaluation  Report 

Advanced  Boiling  Water  Reactors. 
November  16-17, 1993,  Belhesda,  MD. 
The  Subcommittee  will  continue  its 
review  of  the  GE  ABWR  Standard  Safety 
Analysis  Report  and  the  associated  NRC 
staff's  Final  Safety  Evaluation  Report. 

acre  fiill  committee  meetings 

398th  ACRS  Meeting,  June  10-12. 
1993.  Bethesda.  MD.  Dxiring  this 
meeting,  the  Committee  plans  to 
consider  the  following: 

A.  SECY-93-067,  'final  Policy 
Statement  on  Technical  Specifications 
Improvements" — Review  and  comment 
on  the  staff's  proposed  final  policy 
statement  on  technical  speciflcations 
improvements.  Representatives  of  the 
NRC  staff  and  Industry  will  participate, 
as  appropriate. 

B.  SECY-93-113.  Additional 
Implementation  Information  for  10  CFR 
Part  54,  "Requirements  for  Renewal  of 
Operating  Licenses  for  Nuclear  Power 
Plants" — Review  and  comment  on 
SECY-93-113  regarding  additional 
Implementation  information  for  10  CFR 
part  54.  Representatives  of  the  NRC  staff 
and  the  industry  will  participate,  as 
appropriate. 

C.  Public  Comments  on  ALWR  Service 
Accident  Performance — Hear  a  briefing 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  on  a 
draft  Commission  paper  regarding 
public  comments  on  the  10  CFR  part  50 
Advance  Notice  of  Proposed 
Rulemaking  on  Severe  Accidents  for 
future  LWRs  as  vtrell  as  the  staff's 
recommendation  regarding  major  policy 
issues  resulting  from  the  resolution  of 
public  comments.  Representatives  of  the 
industry  will  participate,  as  appropriate. 

D.  Unauthorized  Forced  Entry  at 
Three  Mile  Island  Unit  J— Hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  unauthorized  forced  entry 
into  the  protected  area  at  Three  Mile 
Island  Unit  1  that  occurred  on  February 
7, 1993.  Representatives  of  the  licensee 
will  participate,  as  appropriate. 

E.  Reactor  Operating  Experience — 
Hear  a  briefing  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  recent  operating  events 
involving  computer  malfunctions. 
Representatives  of  the  industry  will 
participate,  as  appropriate. 

F.  Risk-Basea  Regulation — Hear  a 
briefing  by  and  hold  discussions  with 


Dr.  Vojin  Joksimovich  on  risk-based 
regulation.  Representatives  of  the  NRC 
staff  will  participate,  as  appropriate. 

C.  BWR  Vessel  Water  Level 
Instrumentation — Hear  a  briefing  by  and 
hold  discussions  with  Mr.  P.  Blanch 
regarding  his  concerns  associated  with 
the  BWR  vessel  water  level 
instrumentation. 

H.  Future  ACRS  Activities— Discuss 
topics  proposed  for  consideration  by  the 
full  Committee. 

I.  Resolution  of  ACRS 
Recommendations — Discuss  responses 
from  the  NRC  Executive  Director  for 
Operations  to  recent  ACRS  comments 
and  recommendations. 

J.  Miscellaneous — ^Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 

399th  ACRS  Meeting.  July  8-10, 1993, 
Bethesda,  MD.  Agenda  to  be  announced. 

400th  ACRS  Meeting.  August  5-7. 
1993,  Bethesda.  MD.  Agenda  to  be 
announced. 

401st  ACRS  Meeting.  September  9-11. 
1993.  Bethesda.  MD.  Agenda  to  be 
announced. 

402nd  ACRS  Meeting.  October  7^. 
1993.  Bethesda,  MD.  Agenda  to  be 
announced. 

403rd  ACRS  Meeting.  November  4-6. 
1993,  Bethesda,  MD.  Agenda  to  be 
announced. 

404th  ACRS  Meeting.  December  9-11, 
1993.  Bethesda,  MD.  Agenda  to  be 
aimounced. 

ACNW  FuU  Committee  and  Working 
Group  Meetings 

54th  ACNW  Meeting,  July  21-22. 
1993.  Bethesda.  MD.  Potential  topics  for 
this  meeting  are: 

A.  Dose  Integrated  Over  Ten 
Thousand  Years  (DITTY)  Code— Review 
and  comment  on  the  NRC  staffs 
approach  in  using  the  Dose  Integrated 
Over  Ten  Thousand  Years  PITTY)  Code 
for  verifying  cleanup  at  sites  considered 
under  the  Enhanced  Participatory 
Rulemaking.  Basic  assumptions,  scope 
of  use,  and  extent  of  use  will  be 
addressed.  Representatives  of  the  NRC 
staff  will  participate. 

B.  HWL  Engineered  Barrier  System 
(EBS) — ^Hear  a  briefing  by  and  hold 
discussions  with  representatives  of  DOE 
on  the  status  of  the  engineered  barrier 
system  (EBS);  specifically  focusing  on 
EBS  specifications  dictated  by  the 
geologic  repository  design. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

C  High  Level  Waste  Management 
Quality  Assurance— Hear  a  biefing  by 


and  hold  discussions  with 
representatives  of  the  NRC  staff  on  the 
status  of  High  Level  Waste  Management 
Quality  Assurance. 

D.  Decommissioning  Plans — Hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  on  the 
status  of  the  decommissioning  plans  for 
the  Shoreham  and  Ft.  Si.  Vrain  Nuclear 
Power  Plants. 

E.  Decision  Support  System — Hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  Sandia  National 
Laboratories  (SNL)  on  the  Decision 
Support  System,  an  Interagency 
cooperative  effort,  being  developed  by 
SNL  to  generate  an  environmental  risk 
evaluation  and  database  management 
system.  Representatives  of  the  NRC  staff 
will  participate,  as  appropriate. 

F.  Canaaian  WhitesheU  Nuclear 
Laboratory  Report — Hear  a  report  by 
ACNW  Members  who  visited  the 
Canadian  WhitesheU  Nuclear 
Laboratory  and  the  Underground 
Research  Laboratory  in  Manitdba, 
Canada. 

G.  Draft  Regulatory  Guide— }ieai  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  a  draft  regulatory  guide  on 
licensing  support  system  topical 
guidelines. 

H.  Committee  Activities — ^Discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda,  and 
organizational  matters,  as  appropriate. 

1.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
complete  discussion  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 

Fut\ire  ACNW  meeting  dates  and 
agenWo^  org  jq  be  announced. 

Dated:  May  20. 1993. 
lohn  C  Hsyb, 

Advisory  Committee  Management  Offkxr. 
(FR  Doc.  93-12438  Filed  5-25-93;  8:45  am] 
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UNITEO  STATES  NUCLEAR 
REGULATORY  COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Siffliificant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff]  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
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amended  (the  Act),  to  require  the 
Commission  to  pubhsh  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  signiflcant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 
'     This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  3, 1993. 
through  May  14, 1993.  The  last 
biweekly  notice  was  published  on  May 
12.  1993  (58  FR  28050). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Detemiination, 
and  Opportunity  For  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facihty  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failiu«  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facihty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  wrill  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 


Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  June  25,  1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Wa<;hington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;-and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 


made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabhsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 
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If  the  final  determination  is  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  Inform 
the  Commission  by  a  toll-firee  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  Intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
^sent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant.  Middlesex  County. 
Connecticut 

Date  of  amendment  request:  April  30. 
1993 


Description  of  amendment  request: 
The  proposed  change  would  modify 
Technical  Specification  3/4.8, 
"Electrical  Power  Systems,"  Paragraph 
4.8.1.1.2.b,  to  reflect  a  design  change 
that  would  change  the  allowable 
elapsed  time  for  the  automatic  load 
sequencer  for  the  "backup"  containment 
air  recirculation  (CAR)  fen  to  five 
minutes  plus  or  minus  30  seconds  from 
48  seconds  plus  or  minus  5  seconds. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
signiBcaot  hazards  consideration  because  the 
changes  would  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  modifies  the 
automatic  start  of  the  second  CAR  &n  on 
each  emergency  train.  Currently,  one  CAR 
fan  on  each  train  automatically  starts  with 
the  second  CAR  fan  automatically  starting 
only  if  the  first  CAR  fan  fails  to  start.  This 
conditional  starting  of  the  second  CAR  fan  is 
being  replaced  by  an  automatic  starting  of  the 
second  CAR  Can  at  five  minutes  regardless  of 
the  status  of  the  of  the  first  CAR  fan.  This 
change  does  not  affect  the  probability  of  any 
accident.  Also,  the  design  basis  assumptions 
regarding  CAR  fan  operation  are  not 
adversely  affected  by  the  change.  Minimum 
air  flow  required  from  CAR  fan  operation 
will  still  be  met.  The  modification  does  not 
affect  the  assumpytions  used  during 
calculation  of  containment  response 
analyses.  Therefore,  there  is  no  Increase  in 
the  consequences  of  accidents  previously 
analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  change  modifies  the  control  cirtniitry 
of  the  CAR  fan  motors.  It  does  not  change 
their  operation  nor  their  performance.  The 
changes  are  not  an  initiating  event. 
Therefore,  the  changes  cannot  introduce  the 
possibility  of  an  accident  of  a  different  type 
from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change  can  impact  the  number  of  CAR 
fans  operating  at  specific  times  following  an 
accident  depending  upon  what  single  failure 
is  assumed.  This  could  impact  the  actual 
post-accident  containment  pressure. 
However,  the  assumptions  utilized  regarding 
CAR  fan  operation  in  the  design  basis 
minimum  and  maximum  containment 
pressure  are  not  adversely  affected  by  the 
change.  The  safety  analysis  assumes  that  one 
CAR  fan  is  in  operation  within  one  minute 
firom  safety  injection,  two  CAR  fans  within  10 
minutes,  and  a  minimum  of  three  CAR  fans 
within  IS  minutes.  The  proposed  change  not 
only  meets  these  timing  criteria,  but  also 
increases  the  level  of  automatic  action  for  the 
case  where  one  EDG  fails  to  start.  The 


modiflcaticn  also  decreases  the  EDG  loading 
for  the  first  few  minutes  of  EDG  operation, 
improving  the  EDG  loading  profile  and 
enhancing  safety.  Therefore,  the  margin  of 
safety  is  not  adversely  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sUfI 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire.  Day,  Berry  &  Howard, 
Counselors  at  Law.  City  Place.  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi-2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  March 
23. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  surveillance  interval  for 
periodic  full  travel  cycling  of  each 
suppression  chamber-to-dryweli 
vacuum  breaker  &x>m  monthly  to  cold 
shutdown  conditions.  Additionally,  all 
12,  instead  of  the  currently  required  10, 
vacuum  breakers  would  be  required  to 
be  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  diange  limits  the  periodic 
full  cycle  testing  of  the  Suppression  Chamber 
(torus)-to-<lrywell  vacuiun  breakers  to  Cold 
ShuldoMrn  conditions.  In  addition,  all  12 
installed  vacuum  Itreakers  will  be  required  to 
Im  operable  instead  of  the  current 
requirement  of  10  operable  vacuum  breakers. 
The  proposed  change  does  not: 

(1)  Involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  diange 
does  not  affect  the  response  of  the  plant  to 
any  acd dent.  The  proposed  limiting  of  the 
periodic  cycling  of  the  vacuum  breakers  to 
Cold  Shutdown  conditions  will  continue  to 
provide  assurance  that  the  vacuum  breakers 
will  properly  function.  Increasing  the 
required  number  of  operable  vacuum 
breakers  will  add  a  requinnnent  for  increased 
redundancy  in  this  area.  Therefore,  the 
change  does  not  Involve  a  significant 
Increase  in  the  probability  or  consequences 
of  any  accident 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
does  not  involve  a  change  to  plant  design  and 
does  not  Involve  any  new  modes  of  operation 
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or  testing  methods.  No  new  accident  modes 
are  created 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  prop)08ed  firequency 
still  provides  assurance  that  the  vacuum 
breakers  will  perform  their  intended 
function.  The  change  eliminates  the  risks 
associated  with  performing  the  surveillance 
during  power  operation  and  uimecessary 
wear  on  components  due  to  the  more 
frequent  testing  currently  required.  The 
requirement  to  maintain  all  12  vacuum 
breakers  operable  provides  a  requirement  for 
greater  redundancy  for  this  function.  The 
change  rmuits  in  a  safety  improvement. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFV.  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161 

Attorney  for  licensee:  John  Flynn, 
Esq..  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226 

NRC  Project  Director  L.  B.  Marsh 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station.  UniU  1  and  2,  York 
County.  South  Carolina 

Date  of  amendment  request:  April  29, 
1993 

Description  of  amendment  request: 
The  Ucensee  proposes  to  delete  License 
Condition  Nos.  20  and  11  fi-om  Facility 
Operating  Licenses  NPF-35  for  Catawba 
Unit  1  and  NPF-52  for  Catawba  Unit  2. 
respectively.  These  conditions  address 
engine  teardown  and  inspection 
required  following  the  crankshaft  failure 
of  an  Enterprise  emergency  diesel 
generator  (EDG)  at  the  Shoreham 
Nuclear  Plant.  A  Transamerica  Delaval, 
Inc.  (TDI).  Owners  Group,  formed  in  late 

1983,  developed  a  detailed  Program 
Plan  to  provide  for  design  review  and 
quality  revalidation  (DR/QR)  of  the 
Enterprise  EDG.  This  plan  was  reviewed 
and  approved  by  the  NRC  in  a  Safety 
Evaluation  Report  dated  August  13, 

1984.  Following  issuance  of  the  SER, 
the  Owners  Group  member  utilities 
developed  and  implemented  the  DR/QR 
in  response  to  and  in  accordance  with 
the  Program  Plan.  The  specific  details  of 
DR/QR  were  submitted  to  the  NRC  for 
review  and  the  results  of  this  review 
were  documented  in  NUREG-1216. 
NUREG  1216  outUnes  specific 
provisions  that  were  incorporated  as 
conditions  of  license  for  Catawba.  It  is 
these  specific  conditions  of  license  that 
Catawba  is  requesting  be  deleted.  The 


conditions  of  license  were  required  for 
Catawba  since  little  operating  history  of 
these  engines  was  available  at  the  time 
of  the  DR/QR  review.  Since  that  time, 
the  industry  has  collected  over  9000 
hours  of  operation  of  these  engines.  The 
inspections  required  by  the  license 
conditions  for  Catawba  and  other 
nuclear  units  with  TDI  EDGs  have 
shown  no  problems  from  operation  of 
the  engines,  and  many  utilities  find  that 
more  damage  is  being  imposed  during 
the  inspection/teardown  procedure  than 
from  operation.  The  basis  for  these 
statements  is  documented  in  the  generic 
submittal  of  the  TDI  Owners  Group 
entitled,  Generic  Licensing  Submittal 
for  Emergency  Diesel  Generators, 
Conditions  of  License  for  Utilities  with 
Enterprise  Engines.dated  December  8, 
1992,  in  a  letter  fi^m  J.  B.  George  and 
C.  W.  Hendrix  to  the  NRC  Document 
Control  Desk.  This  document  is 
incorporated  by  reference  to  this  request 
for  license  amendment  and  is  the  basis 
under  which  deletion  of  the  conditions 
of  license  identified  above  is  sought. 
This  document  also  applies  to  plants 
operated  by  other  utilities  and  is  being 
reviewed  by  the  NRC  staff. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Eliminating  the 
required  teardowns  and  insp>ections  has  no 
effect  on  the  probability  of  an  accident 
occurring,  because  the  diesel  generators  are 
not  accident  initiating  equipment. 
Eliminating  the  teardowns  and  inspections 
would  actually  decrease  the  consequences 
ofen  accident,  because  the  availability  and 
reliability  of  the  engines  would  increase  as  a 
result  of  the  less  frequent  teardowns  (i.e.,  the 
engines  would  he  available  more  often  during 
outages  and  the  detrimental  effects  of  a 
teardown  on  sut>eequent  engine  operation 
would  be  minimized). 

The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  will  not  cause  any  physical 
changes  to  the  plant  and  the  design  and 
operation  of  the  units^will  not  be  affected. 

The  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  amendment  will 
increase  the  reliability  and  availability  of  the 
EDGs  and  therefore  will  not  result  in  a 
decrease  in  a  margin  of  safety  at  Catawba. 

The  NRC  stan  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

Duquesne  Light  Company,  et  al.,  Docket 
No.  50-412,  Beaver  Valley  Power 
Station,  Unit  2.  Shippingport, 
Pennsylvania 

Date  of  amendment  request:  October 
1, 1990,  as  superseded  December  30, 
1992. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  4.3.4.2 
by  revising  the  frequency  of  reheat  stop 
and  intercept  valve  testing  to  once  per 
18  months,  replacing  the  words  "stop 
valve"  with  "throttle  valve",  and  "high 
pressure  turbine  reheat  stop  valves" 
with  "low  pressure  turbine  reheat  stop 
valves"  to  make  the  wording  consistent 
with  terminology  used  in  the 
manufacturer's  literature  and  plant 
documents,  and  relaxing  the  inspection 
cycle  to  a  maximum  of  60  months  Hnder 
certain  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  previously  evaluated  accident  of 
interest  is  a  destructive  turbine  overspeed 
event.  The  probability  of  turbine  missile 
ejection  with  an  extended  (18  month)  test 
interval  for  reheat 

stop  and  intercept  valves  has  been 
determined  to  he  within  applicable 
acceptance  criteria. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Changing  "stop  valve"  to  read  "throttle 
valve"  and  "high  pressure  turbine  reheat  stop 
valves"  to  read  "low  pressure  turbine  reheat 
stop  valves"  is  editorial  in  nature,  does  not 
change  or  otherwise  reduce  current 
requirements  and  has  no  affect  on  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Surveillance  Requirement  4.3.4. 2.d  has 
been  modified  to  eliminate  clearly 
unnecessary  inspections,  and  is  not  intended 
to  eliminate  inspections  necessary  to  achieve 
the  objective  of  this  surveillance 
requirement.  This  clarification  does  not 
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change  the  design,  operation,  or  failure 
modes  of  the  valves  and  other  components  in 
the  turbine  overspeed  protection  system. 
Therefore,  the  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  reheat  stop  and  intercept  valve 
inspection  interval  extension  does  not 
change  the  design,  operation,  or  failure 
modes  of  the  valves  and  other  components  in 
the  turbine  overspeed  protection  system. 
Also,  a  sixty  month  inspection  interval  was 
assumed  in  the  previously  described 
calculation  of  turbine  missile  ejection 
probability.  It  was  determined  that  the 
probability  of  txirbine  missile  ejection  is 
within  the  applicable  acceptance  criteria. 
Therefore,  the  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  diffierent  kind  of  accident  from  any 
,  accident  previously  evaluated? 

The  change  affects  the  test  interval  for  the 
reheat  stop  and  intercept  valves  and  does  not 
change  the  design,  operation,  or  failure 
modes  of  the  valves  and  other  components  in 
the  turbine  overspeed  protection  system. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  diflerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

Changing  "stop  valve"  to  read  "throttle 
valve"  and  "high  pressure  turbine  reheat  stop 
valves"  to  read  "low  pressure  turbine  reheat 
stop  valves"  is  editorial  in  nat\ire,  and  does 
not  change  the  design,  operation,  or  failure 
modes  of  the  valves  and  other  comp>onents  in 
the  turbine  overspeed  protection  system. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  any  accident 
previously  evaluated. 

Clarifying  Surveillance  Requirement 
4. 3.4. 2. d  eliminates  clearly  unnecessary 
inspections,  and  is  not  Intended  to  eliminate 
inspections  necessary  to  achieve  the 
objective  of  this  surveillance  requirement. 
This  clarification  does  not  change  the  design, 
operation  or  failure  modes  of  the  valves  and 
other  components  in  the  turbine  overspeed 
protection  system.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  reheat  stop  and  intercept  valve 
inspection  interval  extension  does  not 
change  the  design,  operation,  or  failure 
modes  of  the  valves  and  other  components  in 
the  turbine  overspeed  protection  system. 
Therefore,  the  proposed  cliange  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  accident  of  interest  is  a  destructive 
turbine  overspeed  event.  The  probability  of 
turbine  overspeed  with  an  extended  (18 
month)  test  interval  for  reheat  stop  and 
intercept  valves  has  been  determined  to  be 
within  applicable  acceptance  criteria.  The 
change  does  not  affect  the  design,  operation, 
or  failure  modes  of  the  valves  or  other 


components  in  the  turbine  overspeed 
protection  system.  Therefore.  tht<t  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Changing  "stop  valve"  to  read  "throttle 
valve"  and  "high  pressure  turbine  reheat  stop 
valves"  to  read  "low  pressure  turbine  reheat 
stop  valves"  is  editorial  in  nature,  and  does 
not  change  the  design,  operation,  or  foilure 
modes  of  the  valves  or  other  components  in 
the  turbine  overspeed  protection  system. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Garifying  Surveillance  Requirement 
4.3.4. 2.d  is  intended  to  eliminate  clearly 
unnecessary  inspections,  and  is  not  intended 
to  eliminate  inspections  necessary  to  achieve 
the  objective  of  this  surveillance 
requirement.  This  clarification  does  not 
change  the  design,  operating  parameters,  or 
failure  modes  of  the  valves  and  other 
components  in  the  turbine  overspeed 
protection  system.  Therefore,  this  proposed 
change  does  not  Involve  a  significant 
reduction  in  a  margin  of  safety. 

The  reheat  stop  and  intercept  valve 
inspection  interval  extension  does  not 
change  the  design,  operating  parameters,  or 
failure  modes  of  the  valves  and  other 
comfKjnents  in  the  turbine  overspeed 
protection  system.  This  inspection  interval 
extension  was  alsoconsidered  in  the 
calculation  of  turbine  missile  ejection 
probability  mentioned  previously.  It  was 
determined  that  the  probability  of  turbine 
missile  ejection  is  within  applicable 
acceptance  criteria.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman.  Potts  &  Trowbridge.  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NRC  Project  Director:  Walter  R.  Butler 

Entergy  Qperatkms,  Inc.  Docket  No. 
50-313.  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  March 
19. 1993 

Description  of  amendment  request: 
The  proposed  amendment  provides 
modified  guidance  for  flexibility  in  the 
repair  of  fuel  assemblies  containing 
damaged  and  leaking  rods  by 
reconstituting  the  assemblies.  The 
proposed  amendment  would  also 
modify  the  current  technical 
spedfkations  to  reflect  these  changes. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  probability  of  the  accidents  previously 
evaluated  in  the  Safety  Analysis  Report  are 
[sic]  independent  of  any  change  in  fuel 
assembly  configuration  which  would  result 
from  reconstitution.  Fuel  reconstitution 
Involves  removal  and  replacement  of  suspect 
or  leaking  fuel  rods  from  a  fuel  assembly.  No 
accident  initiators  or  assumptions  are 
affected.  The  core  performance  and  accident 
response  will  be  bounded  by  cycle-specific 
reload  analyses  and  the  methodology  as 
described  in  BAW-2149  Topical  Report, 
which  assure  that  there  are  no  adverse  effects 
on  the  radiological  dose  consequences  of 
previously  evaluated  accidents.  Therefore, 
this  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  From 
Any  Previously  Evaluated. 

The  modified  fuel  assemblies  will  meet 
fuel  assembly  design  specifications.  This 
proposed  change  would  allow  modifications 
to  fuel  assemblies  that  have  been  explicitly 
evaluated  by  Topical  Report  BAW-2149; 
consequently,  the  effects  of  such 
modifications  Mrill  not  lead  to  the  initiation 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

Criterion  3  •  Does  Not  Involve  •  Significant 
Reduction  in  a  Margin  of  Safety. 

The  replacement  of  defective  fuel  rods  will 
be  analyzed  on  a  case-by-case  basis  through 
cycle-specific  analysis.  The  number  and 
configuration  of  filler  rod  substitutions  will 
be  limited  to  those  configurations  for  which 
applicable  NRC  approved  codes  and  methods 
are  valid.  This  %vill  verify  that  acceptable 
saCsty  margins  are  maintained.  Conformance 
to  existing  design  criteria  and  safety  analysis 
limits  will  be  confirmed  prior  to  operation  of 
the  core  for  the  next  fuel  cycle.  Therefore, 
this  proposed  change  does  not  Involve  • 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  this 
amendment  request,  Entergy  Operations  at 
ANO-1  has  determined  that  the  requested 
change  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801 
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Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn, 
1400  L  Streot.  N.W..  Washington.  D.C. 
20005-3502 

NRC  Project  Director  John  L.  Pellet 
(Acting) 

Ente(:gy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  March 
19. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
update  the  reactor  coolant  system  (RCS) 
leakage  test  pressure  technical 
specifications  to  agree  with  the 
requirements  of  the  1980  edition  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code.  Section  XI  (through  winter 
1981  addenda). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqxiired  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  not  involve  a  significant 
LncTeua  in  the  probability  or  consequence 
[sic]  of  an  accident  previously  evaluated. 

The  accident  mitigation  features  of  the 
plant  are  not  effected  [sic]  by  the  proposed 
amendment.  No  modification  has  been  made 
to  the  RCS  pre88iu«  boundary.  Although  the 
leakage  test  pressure  is  reduced,  the 
proposed  specification  will  demonstrate  the 
integrity  of  the  RCS  pressure  boundary  at 
nominal  operating  pressure  as  required  by 
ASME  Boiler  and  Pressure  Vessel  Code. 
Therefore,  this  change  does  not  involve  a 
significant  increase  In  the  probability  or 
consequence  (sicl  of  an  accident  previously 
evaluated. 

Criterion  2  -  Does  not  create  the  possibility 
of  ■  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  proposed  change  does  not  involve  any 
design  changes  or  plant  modifications.  No 
new  possibility  for  an  accident  is  introduced 
by  modifying  the  specifications  for  the  RCS 
leakage  test  surveillance.  This  change 
reduces  the  minimum  pressiire  for  system 
leakage  tests  to  current  ASME  Boiler  and 
Pressure  Vessel  Code  requirements. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
■cddsnt  from  any  previously  analyzed. 

Criterion  3  -  Does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  ob^tive  of  Technical  Specification 
4.3  is  to  ensure  RCS  integrity  prior  to  return 
to  criticality  following  normal  opening.  This 
change  reduces  the  minimum  pressure  for 
system  lealcage  tests  to  current  ASME  Boiler 
and  Pressure  Vessel  Code  requirements. 
Although  the  required  test  pressure  is 
reduced,  the  surveillance  will  continue  to 
demonstrate  the  integrity  of  the  RCS  pressure 
boundary  following  normal  opening  as 
required  by  the  ASME  Boiler  and  Pressiire 
Vt»sel  Code.  Therefore,  this  cliange  does  not 


involve  a  significant  reduction  in  a  margin  of 
safety. 

Therefore,  based  on  tlie  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  tliat  the  requested 
changes  do  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington,  D.C 
20005-3502 

NBC  Project  Director  John  L.  Pellet 
(Acting) 

Florida  Power  and  Li^t  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  UniU  3  and  4.  Dade  County, 
Florida 

Date  of  amendment  request:  April  23. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  supersedes  in 
entirety  the  licensee's  amendment 
request  dated  February  11. 1993  which 
was  noticed  in  the  Federal  Register  on 
March  3. 1993  (58  FR  12260). 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
6.0.  "Administrative  Controls"  of  the 
Turkey  Point  Units  3  and  4  relating  to 
the  qualifications  of  the  plant 
Operations  Manager.  Presently,  TS 
6.2.2.i.  requires  that  "the  Operations 
Manager  shall  either  hold  or  have  held 
a  Senior  Reactor  Operator  (SRO)  License 
on  the  Turkey  Point  plants  or  on  a 
similar  plant  (i.e..  another  pressurized 
water  reactor)."  As  an  acceptable 
alternative  qualification  for  the 
Operations  Manager,  the  licensee 
proposes  to  revise  TS  6.2.2.1.  to  include 
personnel  "who  have  held  a  Senior 
Reactor  Operator  License  on  a  boiling 
water  reactor  and  completed  the  Turkey 
Point  Nuclear  Plant  Senior  Management 
Operations  Training  Course." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(l)Operation  of  the  fiicility  In  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 


C" 


^probability  or  consequences  of  an  accident 
previously  evaluated. 

The  change  being  proposed  is 
administrative  in  nature,  addresses 
organizational  and  personnel  qualifications 
issues,  and  does  not  a£foct  assumptions 
contained  in  plant  safety  analyses,  the 
physical  design  and/or  operation  of  the  plant, 
nor  does  it  affect  Technical  Specifications 
that  preserve  safety  analysis  assumptions. 

The  individual  Florida  Power  &  Light 
Company  (FPL)  chooses  to  fill  the  position  of 
Operations  Manager  will  have  extensive 
educational  and  management-level  nuclear 
power  experience  meeting  the  criteria  of 
standard  ANSI  N18.1-1971.  The  Operations 
Supervisor  and  Nuclear  Plant  Supervisors 
maintain  SRO  licenses  on  Turkey  Point.  The 
current  Technical  Specifications  do  not 
require  the  Operations  Manager  to  hold  an 
SRO  License  at  Turkey  Point.  In  fact,  the 
current  Technical  Specifications  permit  the 
Operations  Manager  to  have  held  an  SRO 
license  on  a  similar  plant  (i.e.  another 
pressurized  water  reactor).  The  proposed 
change  will  continue  to  require  that  the 
Operations  Manager  has  been  licensed  at 
another  commercial  nuclear  power  plant  and 
that  the  individual  has  completed  the  Turkey 
Point  Nuclear  Plant  Senior  Management 
Operations  Training  Course  if  the 
incumbent's  previous  SRO  license  was  held 
at  a  boiling  water  reactor.  The  Turkey  Point 
Nuclear  Plant  Senior  Management 
Operations  Training  Course  ensures  that  the 
Operations  Manager  has  the  training  on 
plant-specific  systems  and  procedures  at 
Turkey  Point. 

The  on-shift  Operations'  organization  is, 
and  will  continue  to  be,  supervised  and 
directed  by  the  Operations  Supervisor,  who 
is  currently  required  by  Technical 
Specification  6.2.2.h.  to  hold  a  Senior 
Reactor  Operator  License. 

Additionally,  the  proposed  changes  do  not 
impact  nor  change,  in  any  way,  the  minimum 
on-shift  manning  or  qualifications  for  those 
individuals  responsible  for  the  actual 
licensed  operation  of  the  fecility. 

Based  on  the  above,  the  proposed  changes 
do  not  affiect  the  probability  or  consequences 
of  accidents  previously  analyzed. 

(2)  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &om  any  accident 
previously  evaluated. 

The  change  being  proposed  is 
administrative  in  nature,  addresses  personnel 
qualifications  issues,  does  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
operation  of  the  plant,  nor  does  it  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions. 

The  proposed  changes  address 
organizational  and  qualifications  issues 
related  to  the  criteria  used  for  assignment  of 
individuals  to  the  Operations'  organization 
off-shift  management  chain  of  command. 

In  light  of  the  above,  and  since  the 
proposed  change  does  not  Impact  nor  change, 
in  any  way,  the  minimum  on-shift  manning 
or  qualifications  for  those  Individuals 
responsible  for  the  actual  licensed  operation 
of  the  fecility,  operation  of  the  fecility  in 
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accordance  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any  accident 
previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
^«Bty. 

The  proposed  change  addresses 
organizational  and  qualifications  issues 
related  to  the  criteria  used  for  assignment  of 
individuals  to  the  Of>erations'  organization 
off-shift  management  chain  of  command.  The 
proposed  change  does  not  impact  nor  change, 
in  any  way.  the  minimum  on-shift  manning 
or  qualifications  for  those  individuals 
responsible  for  the  actual  licensed  operation 
of  thefecility. 

FPL's  operating  organization  at  Turkey 
Point  Plant  is  shown  on  Figure  1-2, 
Appendix  A  of  the  NRC-approved  FPL 
Topical  Quality  Assurance  Report  (TQAR). 
Since  changes  to  the  TQAR  are  governed  by 
10  CFR  (Section)  50.54(a)(3),  any  changes  to 
the  TQAR  that  reduce  commitments 
previously  accepted  by  the  NRC  require 
approval  by  the  NRC  prior  to 
implementation. 

While  the  Operations  Manager  is 
responsible  for  the  plant's  operating 
organization,  his  responsibilities  also  include 
management  of  the  plant's  Health  Physics 
and  Chemistry  departments.  The  on-shift 
Operations'  organization  is  supervised  and 
directed  by  the  Operations  Supervisor,  who 
is  required  by  Technical  Specification 
6.2. 2. h.  to  hold  a  Senior  Reactor  Operator 
License.  The  Turkey  Point  Units  3  and  4 
Technical  Specifications  do  not  require  that 
the  Operations  Manager  maintain  an  SRO 
License  (nor  even  that  the  incumbent  has 
ever  held  a  Senior  Reactor  Operator  License 
at  Turkey  Point).  The  qualifications  guidance 
of  standard  ANSI  N18.1-1971.  as  required  by 
Turkey  Point  Technical  Specification  6.3.1, 
FAQLITY  STAFF  QUAUFICATIONS.  will 
ensure  that,  other  than  license  certification, 
the  individual  filling  the  Operations  Manager 
position  has  the  requisite  education,  training, 
and  experience  for  the  management  position. 

As  a  result,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
reviews,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
TTierefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire.  Newman  and  Holtzer,  P.C, 
1615  L  Street.  N.W..  Washington,  D.C. 
20O36 

NHC  Project  Director:  Herbert  N. 
Berkow 


Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  amendment  request:  April  23, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for 
Turkey  Point  Units  3  and  4  to  allow 
control  of  the  Axial  Flux  Difference 
(AFD)  by  the  Relaxed  Axial  Offset 
Control  (RAOC)  methodology  instead  of 
the  present  Constant  Axial  Offset 
Control  (CAOC)  methodology  and  to 
relocate  the  AFD  cycle-specific  core 
operating  limits  from  the  TS  to  the  Core 
Operating  Limits  Report  (COLR).  The 
RAOC  methodology  would  be  in 
accordance  with  the  Nuclear  Regulatory 
Commission  (NRC)  approved 
methodology  of  WCAP-10216-P-A. 
"Relaxation  of  Constant  Axial  Offset 
Control  Fq  Surveillance  Technical 
Specification."  Relocation  to  the  COLR 
would  be  established  and  implemented 
in  accordance  with  NRC's  Generic  Letter 
88-16.  "Removal  of  Cycle-specific 
Parameter  Limits  from  Technical 
Specifications"  dated  October  4. 1988. 
TS  3/4.2.1,  Axial  Flux  Difference, 
associated  surveillance  requirements 
and  TS  bases  would  be  revised  to  reflect 
the  proposed  AFD  control.  TS  6.0 
"Administrative  Controls"  would  be 
revised  to  appropriately  reference  and 
reflect  the  COLR.  Consistent  with  the 
proposed  changes,  the  TS  would  also  be 
revised  editorially. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  removal  of  cycle-specific  Axial  Flux 
Difference  (AFD)  limits  firom  the  Turkey 
Point  Units  3  and  4  Technical  Specifications 
is  administrative  in  nature  and  has  no  impact 
on  the  prot>ability  or  consequences  of  any 
Design  Bases  Event  (DBE)  occurrences  which 
was  previously  evaluated.  The  determination 
of  the  AFD  (RAOQ  limits  will  be  perfonned 
using  methodology  approved  by  the  NRC  and 
poses  no  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

No  new  performance  requirements  are 
being  imposed  on  any  system  or  component 
in  order  to  support  implementation  of  RAOC 
The  AFD  limits  associated  with  RAOC  assure 
that  the  limiting  safety  analysis  inputs  (Fq, 
limiting  axial  power  shape)  are  not  exceeded. 
Since  the  results  of  the  LOCA  (Loss  of 
Coolant  Accident]  and  Non-LOCA  analyses 


remain  applicable,  the  inputs  to  the  radiation 
dose  analysis  do  not  change.  Therefore,  the 
consequences  to  the  public  resulting  firom  an 
accident  previously  evaluated  in  the  UFSAR 
(Updated  Final  Safety  Analysis  Report)  is  not 
increased. 

The  AFD  (RAOC)  limits  will  be  generated 
every  cycle  to  ensure  proper  compliance  with 
the  UFSAR.  The  generation  of  the  AFD 
(RAOC)  limits  will  be  performed  in 
accordance  with  10  CFR  50.59,  which 
ensures  that  the  reload  will  not  involve  an 
increase  in  the  probability  of  occurrences  or 
consequences  of  an  accident  previously 
evaluated. 

The  editorial  changes  proposed  are 
administrative  in  nature  and  do  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
operation  of  the  facility,  nor  do  they  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  Therefore,  these 
proposed  changes  do  not  affect  the 
probability  or  consequences  of  accidents 
previously  analyzed. 

(2)  0(>eration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  removal  of  the  AFD  from  the 
Technical  Specifications  is  administrative  in 
nature  and  has  no  impact,  nor  does  it 
contribute  in  any  way  to  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  use  of  RAOC  rather  than  CAOC  for 
power  distribution  control  has  twen 
approved  by  the  NRC  No  new  accident 
scenarios,  failure  mechanisms  or  limiting 
single  failure  events  are  introduced  as  a 
result  of  the  implementation  of  RAOC  The 
institution  of  RAOC  will  have  no  adverse 
effect  and  does  not  challenge  the 
performance  of  any  other  safety  related 
system. 

The  determination  of  the  AFD  (RAOC) 
limits  will  be  performed  using  NRC-approved 
methodology  and  are  submitted  to  the  NRC 
as  a  revision  to  the  COLR  to  allow  the  Staff 
to  trend  the  AFD  limits.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  required  core  operating 
limits  and  appropriate  actions  will  be  taken 
if  the  AFD  limits  are  exceeded.  Therefore,  the 
proposed  amendment  does  not  in  any  way 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  editorial  changes  proposed  are 
administrative  in  nature  and  do  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
operation  of  the  facility,  nor  do  they  affect 
Technical  Sjjecifications  that  preserve  safety 
analysis  assumptions.  Therefore,  these 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  margin  of  safety  is  not  affected  by  the 
removal  of  the  AFD  limits  frtnn  the  Technical 
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Specificattoo*.  The  RAOC  methodology  for 
(Kiwer  distribution  controls  has  been 
approved  by  the  NRC  and  does  not  constitute 
a  ^gnificant  reduction  in  the  margin  of 
safety. 

The  supporting  Technical  SpeciHcation 
values  are  defined  by  the  accident  analyses 
which  are  performed  to  conservatively  bound 
the  operating  conditions  defined  by  the 
Technical  Specifications.  Performance  of 
analyses  and  evaluations  for  the  transition  to 
RAOC  have  confinned  that  the  operating 
envelope  defined  by  the  Technical 
Specifications  continues  to  be  bounded  by 
the  analytical  basis,  which  in  no  case  exceeds 
the  acceptance  limits.  Therefore,  the  margin 
of  safety  provided  in  the  analyses  in 
accordance  mth  the  acceptance  limits  is 
maintained  and  not  reduced. 

The  development  of  the  limits  for  future 
reloads  will  continue  to  conform  to  those 
methods  described  in  NRC  approved 
documentation.  In  addition,  each  future 
reload  will  involve  a  10  CFR  50.S9  review  to 
assure  that  operation  of  the  units  within  the 
cycle  specific  limits  will  not  involve  a 
reduction  in  a  margin  of  safety.  Therefore, 
the  proposed  amendment  does  not 
significantly  reduce  the  margin  of  safety. 

The  proposed  editorial  changes  are 
administrative  in  nature  and  do  not  relate  to 
or  modify  the  safety  margins  defined  in,  and 
or  maintained  by,  the  Technical 
Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199 

i^ffomey/or/jcensee;  Harold  F.  Reis, 
Esquire.  Newman  and  Holtzer,  P.C, 
1615  L  Street.  NW..  Washington,  DC 
20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Houston  Lighting  &  Power  Company, 
Qty  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company.  City  of  Austin,  Texas,  Docket 
Nos.  50-49S  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  application  for  amendment: 
April  29. 1993. 

Brief  description  of  amendment 
request:  The  proposed  license 
amendment  would  change  Technical 
Specification  (TS)  3.11,1.4,  "Liquid 
Holdup  Tanks."  TS  3.11.2.6.  "Gas 
Storage  Tanks."  TS  6.9.1.4. 
"Semiannual  Radioactive  Effluent 
Release  Report,"  and  TS  6.14,  "Offsite 
Dose  Calculation  Manual,"  to  extend  the 
Radioactive  Effluent  Release  Report 


submittal  frequency  from  semiannual  to 
annual 

Basis  for  proposed  no  significant  hazards 
consideration  determination: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  amendment  involves  only  changes  of 
reporting  frequency  requirements  for 
radiological  effluent  release  reporting.  These 
changes  are  administrative  in  nature  and  do 
not  affect  safe  operation  of  the  plant; 
therefore,  accident  probabilities  or 
consequences  are  unaffected. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  amendment  is 
administrative  In  nature  and  does  not  involve 
any  changes  to  plant  design  or  configuration. 
For  this  reason.  It  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  amendment  only  changes 
the  reporting  frequency  requirements  for 
radiological  effluent  release  reporting.  The 
reporting  requirements  for  radiological 
effluent  releases  are  administrative  changes; 
therefore,  there  is  not  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College. ).  M.  Hodges  Learning  Center. 
911  Boliiig  Highway,  Wharton  Texas 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq..  Newman  &  Holtzinger, 
P.  C.  1615  L  Street,  N.W..  Washington 
D.C.  20036 

NRC  Project  Director:  Suzanne  C. 
Black 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Dafe  of  amendment  request:  April  16, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Clinton  Power  Station  Technical 
Specifications  3/4.1.3.2,  "Control  Rod 
Maximum  Scram  Insertion  Times."  3/ 
4.4.2.1.  "Safety/Relief  Valves."  and  3/ 
4.5.1.  "Emergency  Core  Cooling 
Systems."  The  proposed  changes  would 
reduce,  or  mitigate,  certain  time 
restrictions  associated  with  surveillance 
testing  required  during  plant  startup. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  5G.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  potential  slight  delay  in  confirming 
SRV/acoustic  monitor  operability  during 
plant  startup  should  not  result  in  any  change 
to  the  expected  satisfactory  completion  of  the 
required  surveillance  tests.  As  noted 
previously,  surveillance  tests  which  are 
conducted  during  plant  shutdown  provide 
reasonable  assurance  that  the  SRVs  will 
function  when  required.  Under  the  proposed 
change,  plant  test  conditions  would  not  be 
different  than  they  are  today  since  testing 
today  is  not  begun  until  both  steam  flow  and 
pressure  are  adequate.  Tlie  proposed  change 
merely  provides  relief  for  reactor  operators 
and  clarification  concerning  when  the  12- 
hour  test  period  begins  relative  to  adequate 
conditions  for  performing  the  test.  The 
resultant  reduction  of  operator  stress  during 
plant  startup  evolutions  and  procedures 
should  have  a  net  p>ositive  effect  on  the  safe 
operation  of  the  focility. 

With  respect  to  the  proposed  alternate 
control  rod  scram  insertion  time  test,  this 
proposed  change  will  allow  operability  of  the 
control  rods  to  l>e  demonstrated  during  plant 
shutdown  conditions.  This  test  option  does 
not  allow  the  affected  control  rods  to  be 
exempted  from  the  requirement  to  perform 
scram  time  tests  prior  to  exceeding  40% 
power.  Thus,  the  proposed  change  does  not 
result  in  any  reduction  in  the  scope  or 
effectiveness  of  control  rod  scram  time 
testing,  and  assurance  that  the  control  rods 
would  insert  at  the  appropriate  rate  in  the 
event  of  a  scram  would  continue  to  be 
provided.  Therefore,  the  proposed  change 
will  not  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  The  proposed  changes  do  not  involve 

a  design  change  nor  do  they  involve  changes 
outside  the  scope  of  the  existing  test 
requirements.  Consequently,  no  new  failure 
modes  are  introduced  as  a  result  of  the 
proposed  changes,  and  therefore,  the 
proposed  changes  cannot  initiate  any  new  or 
different  kind  of  accident. 

(3)  The  proposed  changes  have  no  impact 
on  the  operability/performance  requirements 
for  the  SRVs.  including  the  ADS  function,  as 
they  do  not  change  the  lift  setpoints  or 
minimum  number  of  valves  required  to  be 
operable.  As  previously  discussed,  the 
negligible  effect  of  the  delayed  starting  point 
of  the  time  clock  should  not  affect 
completion  of  the  required  tests.  As 
previously  discussed,  ADS/acoustic  monitor 
availability  will  not  be  significantly  affected 
by  the  proposal  change.  With  respect  to 
control  rod  scram  insertion  testing  and 
performance,  the  proposed  change  involves 
no  change  to  the  current  test  acceptance 
criteria  for  reactor  pressures  greater  than  Qf 
equal  to  950  psig  and  the  acceptance 
criterion  for  testing  at  a  reactor  pressure  of 

0  psig  (or  by  interpolation  for  test  pressures 
greater  than  0  psig  up  to  950  psig)  is 
consistent  with  the  current  test  criteria  for 
reactor  pressure  greater  than  or  equal  to  0 
psig.  As  a  result,  the  option  of  performing  the 
control  rod  scram  Insertion  time  tests  while 
the  reactor  is  at  0  psig  will  provide  adequate 
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assurance  of  the  control  rod  icTain  capability 
prior  to  plant  startup.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite.  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606 

NRC  Project  Director:  James  E.  Dyer 

Illinois  Power  Company  and  Soyland 
Power  Cooperatire,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request:  April  16, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Clinton  Power  Station  Technical 
Specification  3/4.6.1.2  to  document 
NRC  approval  of  the  proposed  one-time 
exemption  fi^m  the  10  CFR  50. 
Appendix  J,  Type  B  testing 
requirements  for  the  Inclined  Fuel 
Transfer  System  (IFTS).  The  proposed 
exemption  is  a  result  of  the  potential 
inability  to  perform  a  valid  Type  B  local 
leak  rate  test  (LLRT)  on  the  penetration 
two-ply  bellows  assembly.  Additional 
proposed  changes  to  Technical 
SpMnfication  3/4.6.1.2  delete  references 
to  a  previously  approved  and  unrelated 
one-time  exemption  that  is  no  longer 
applicable. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  This  request  does  not  involve  a  change 
in  plant  design.  Failure  of  or  leakage  through 
a  containment  barrier  cannot  create  an 
accident  and  therefore  this  request  does  not 
increase  the  probability  of  any  accident 
previously  evaluated.  Failiuv  of  or  leakage 
through  a  containment  barrier  can,  however, 
increase  the  consequences  of  those  accidents 
previously  evaluated.  This  request  involves  a 
one-time  exemption  from  10CFR50  Appendix 
J  Type  B  testing  for  one  containment 
penetration.  The  duration  of  the  exemption  is 
for  one  fuel  cycle  (cycle  5).  While  the  leakage 
associated  with  containment  penetration 
lMC-4  cannot  be  accurately  quantified, 
leakage  can  be  detected.  The  ILRT  to  be 
performed  during  the  fourth  refueling  outage 
will  provide  evidence  that  containment 
leakage  continues  to  meet  the  requirements 


of  Appendix  ].  In  addition,  the  bellowi  outer 
surface  will  be  visually  inspected  and  ■ 
limited  LLRT  will  be  (>erformed  on  the 
penetration  in  question  to  provide  added 
assurance  that  this  potential  leakage  pathway 
does  not  contribute  significantly  to  the 
leakage  measured  during  the  ILRT. 
Furthermore,  any  leakage  through  this 
potential  leakage  pathway  would  be 
processed  by  the  Standby  Gas  Treatment 
System  prior  to  release  to  the  environment 
Therefore,  this  request  does  not  involve  a 
significant  increase  in  the  probability  or  the 
consequences  of  any  accident  previously 
evaluated. 

The  editorial  change  merely  deletes 
footnotes  which  are  no  longer  applicable.  As 
such  it  does  not  affect  any  previous  analysis. 
The  change  will  ensure  there  is  not  confusion 
in  implementing  the  requirements  of  this 
Technical  Specification  and  therefore  the 
proposed  change  cannot  Increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

(2)  The  proposed  changes  (editorial  and 
technical)  do  not  involve  a  change  to  plant 
design  or  operation.  The  editorial-only 
change  deletes  information  which  is  no 
longer  applicable.  Since  this  change  does  not 
result  in  ■  change  to  the  technical 
requirements  of  the  applicable  WO,  the 
change  does  not  introduce  any  new  failure 
modes.  The  potential  leakage  through  a 
containment  barrier  resulting  from  the 
Appendix  J  exemption  cannot  create  an 
accident  As  a  result,  these  proposed  changes 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  editorial  change  merely 
deletes  footnotes  which  are  no  longer 
applicable.  This  change  does  not  alter  or 
delete  any  technical  specification 
requirements  and  as  such  maintains  the  same 
level  of  safety.  The  only  margin  of  safety  that 
could  be  potentially  Impacted  by  the 
proposed  surveillance  requirement  change 
resulting  from  the  appendix  J  exemption  Is 
the  margin  concerning  the  ofbite  dose 
consequences  of  postulated  accidents  (which 
is  directly  related  to  the  containment  leak 
rate).  As  discussed  above,  this  request  does 
not  result  in  a  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated.  The  periormance  of  the  LLRT 
during  the  next  refueling  outage  will  provide 
added  assurance  that  the  potential  leakage 
pathway  does  not  contribute  significantly  to 
the  leakage  measured  during  the  ILRT 
performed  during  the  same  outage.  As  a 
result,  the  proposed  changes  do  not  result  in 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton,  Illinois  61727 


Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff.  Hardin  and  Waite.  7200 
Sears  Tower,  233  Wacker  Drive. 
Chicago,  Illinois  60606 

NRC  Project  Director:  James  E.  Dyer 

Northeast  Nuclear  Enei^  Company,  et 
al.,  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station.  Unit  No.  3,  New 
London  County.  Connecticut 

Date  of  amendment  request:  April  15. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
footnote  which  would  extend  the 
required  date  for  inspection  of  steam 
generator  tubes  from  August  21. 1993,  to 
the  end  of  the  next  refueling  outage,  but 
no  later  than  September  30. 1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHQ.  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  addition  of  the  footnote  to  extend  the 
surveillance  due  date  will  not  Involve  • 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Since  the  change  will  not  increase 
the  lilielihood  that  a  tube  or  tubes  will 
deviate  from  the  guidance  of  (Regulatory 
Guide)  RG  1.121,  the  change  cannot  Increase 
the  probability  or  consequence  of  an 
accident. 

Wear  adjacent  to  (antivibration  bars)  AVBs 
has  been  shown  to  occur  only  during 
operation  of  the  (steam  generators)  SGi.  This 
extension  time  will  not  Increase  the  total 
operating  time  during  Cycle  4.  Therefore, 
there  is  no  effect  on  the  extent  and  severity 
of  A  VB  wear  in  the  SGs.  The  superior  design 
characteristics  of  the  SGs  minimizes  the 
threat  of  primary-  and  secondary-side 
corrosion.  No  indications  of  corrosion  have 
been  identified  in  Inspections  performed  so 
far.  Also,  SG  leakage  levels  have  consistently 
remained  below  .08  GPD  (technical 
specification  limit  allows  500  gpd)  since 
startup,  thereby  reinforcing  the  statement  of 
sup>erior  SG  design  characteristics. 

2.  The  propoeed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  previously  evaluated. 

There  are  no  new  bilure  modes  associated 
with  the  proposed  change.  Since  the  plant 
will  continue  to  operate  as  designed  during 
the  surveillance  extension  period,  the 
proposed  change  will  not  modify  the  plant 
response  and  will  not  create  a  new  accident 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  do  not  have  any 
adverse  impact  on  the  margin  of  safety 
afforded  the  SG  tubes.  Neither  RG  1.121 
margins  of  safety  nor  any  other  safety 
margins  will  be  affected  by  this  change.  As 
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discussed  previously,  virtually  all  tube 
degradation  is  halted  while  the  SGs  are  not 
operating. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard,  City 
Place,  Hartford,  Connecticut  06103- 
3499. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  April  27, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  allows  a  one- 
time extension  of  the  containment 
leakage  integrated  leak  rate  test  (ILRT). 
presently  required  to  be  performed  by 
September  7, 1993,  so  that  it  is  required 
to  be  conducted  no  later  than  the  end  of 
the  1993  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

The  proposed  change  does  not  involve  an 
SHC  because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

On  July  7. 1989.  Millstone  Unit  No.  3 
successfully  conducted  a  Type  A  test  and 
passed  both  the  "As  Found"  and  "As  Left" 
ILRTs.  The  "As  Found"  and  As  Left"  leakage 
results  represent  45.2  percent  and  44  9 
percent  of  the  technical  specification  limit  of 
0.65  weight  percent  per  day  (L,), 
respectively,  which  demonstrates  the  overall 
leak  tightness  of  the  containment  system.  No 
operations  are  known  to  have  occurred 
which  would  suggest  any  substantive 
degradation  of  these  results.  There  are  no 
(design-basis  accidents)  DBAs  adversely 
ejected  due  to  this  change. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Containment  isolation  features  limit  the 
consequences  of  an  accident.  The  proposed 
extension  to  the  test  schedule  will  have  no 
impact  on  these  features.  Since  there  are  no 
changes  in  the  way  the  plant  is  operated,  the 
potential  for  an  unanalyzed  accident  is  not 
created  The  proposed  change  meets  the 


requirements  of  10CFR50,  Appendix ), 
Section  III.Dl(a)  since  the  surveillance 
interval  extension  will  allow  three  Type  A 
tests  to  be  completed  at  approximately  equal 
intervals  within  the  10-year  period. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  does  not  impact  or 
reduce  the  margin  of  safety  of  the 
containment  or  other  protective  boundaries, 
nor  does  it  challenge  the  safety  limits  or  their 
boundaries.  Since  the  proposed  change  does 
not  affect  the  consequences  of  any  accident 
previously  evaluated,  there  is  no  reduction  in 
the  margin  of  safety. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard,  City 
Place,  Hartford,  Connecticut  06103- 
3499. 

NRC  Project  Director:  John  F.  Stolz 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  York 

Date  of  amendment  request:  April  16, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  4.12.F.1  to 
change  the  fire  barrier  penetration  seal 
surveillance  interval  from  once  every 
1.5  years  to  once  every  refueling  cycle. 
The  practical  effect  of  the  amendment 
would  be  to  reset  the  start  date  of  the 
current  fire  barrier  penetration 
surveillance  interval  from  September 
27,  1991.  to  January  3, 1993.  The 
licensee  is  proposing  to  reestablish  the 
sur\'eillance  interval  based  on 
confidence  gained  through  fire  barrier 
inspections  that  were  conducted  during 
the  1992  refueling  outage  which  ended 
on  January  3, 1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Technical 
Specification  Amendment  would  not  involve 
a  significant  hazards  consideration  as  defined 
in  10  CFR  50.92.  since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  proposed  changes  to  the  fire  barrier 
penetration  inspection  interval  involve  no 
hardware  modifications,  no  changes  to 
system  operating  procedures  nor  effects  the 
ability  of  any  system  to  perform  its  intended 
function.  This  proposed  reset  of  the 
surveillance  interval  start  date  will  not 
reduce  the  ability  of  the  fire  barrier 
penetration  seals  to  perfonn  their  function 
t)ecause  the  baseline  insf)ection  assures 
integrity.  The  probability  of  a  fire  is  not 
increased  and  the  ability  of  plant  personnel 
and  fire  protection  equipment  to  detect  and 
extinguish  a  fire  is  not  affected.  The 
proposed  changes  to  the  fire  barrier 
penetration  inspection  interval  will  not 
introduce  any  additional  combustible 
materials  or  ignition  sources  into  the  plant. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  changes  to  the  fire  barrier 
penetration  inspection  interval  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  or  fire.  Analyses  have  been 
performed  which  assume  a  fire  in  each  area 
or  zone  regardless  of  the  actual  fire  hazard 
and  combustible  loading  present.  Fire 
protection  features  (including  fire  barriers 
and  fire  barrier  penetrations)  have  been 
installed  throughout  the  plant  to  limit  the 
spread  of  fires  between  zones  and  areas. 
Analyses  have  demonstrated  that  the  plant 
can  be  safely  shutdown  and  maintained  in  a 
shutdown  condition  assuming  the  loss  of  all 
equipment  in  any  single  fire  area  or  zone. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  to  the  fire  barrier 
penetration  inspection  interval  will  not 
reduce  the  ability  of  the  Iwrriers  to  perform 
their  intended  function.  The  inspection, 
repair  and  reinspection  programs  conducted 
during  the  1992  refueling  outage  assured  that 
the  fire  barrier  penetrations  were  in  excellent 
physical  condition  at  the  end  of  this  outage. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway.  New  York.  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
York.  Docket  No,  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  March  9, 
1993 

Description  of  amendment  request; 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 


IMI 
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correct  typographical  errors,  make 
editorial  changes,  and  remove  past 
exceptions  to  TSs.  The  amendment 
would  not  make  any  substantive 
changes  to  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  PitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  C3FR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  intent  of  the  proposed  changes  is  to 
clarify  and  improve  quality  of  the  Technical 
Specifications.  The  proposed  changes  will 
correct  editorial  and  typographical  errors  as 
well  as  remove  past  exceptions  to 
Specifications.  These  changes  will  clarify 
and  improve  the  quality  of  the  Technical 
Specifications.  The  changes  by  their  nature 
have  no  affect  on  previously  evaluated 
accidents.  There  are  no  setpoint  changes, 
safety  limit  changes,  surveillance 
requirement  changes  or  limiting  conditions 
for  operation  changes.  These  changes  have  no 
affect  on  plant  safety  or  ofwrations. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  Involve  no  plant 
modifications,  changes  to  nuveillance  test 
methods  or  frequencies,  changes  to  operating 
procedures  or  relaxation  of  any  LCO 
(limiting  Condition  fvr  Operation).  The 
pioposed  changes  are  administrative  in 
nature  and  involve  such  changes  as  editorial 
corrections,  typographical  corrections  and 
removal  of  past  exceptions  to  Specifications. 
These  proposed  changes  clarify  and  Improve 
the  quality  of  the  Technical  Specifications 
and  by  their  nature  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  will  clarify  and  improve 
quality  in  the  Technical  Specifications.  The 
proposed  changes  will  correct  editorial  and 
typographical  errors  as  well  as  remove  past 
exceptions  to  Specifications.  These  changes, 
by  their  nature,  can  have  no  affect  on  the 
margin  of  safety.  These  changes  do  not 
change  any  setpoint  or  safety  limit  changes 
regarding  Isolation  or  alarms.  The  proposed 
changes  do  not  affect  the  environmental 
monitoring  program.  These  changes  do  not 
affect  the  plants  safety  systems. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
craisideration. 


LocaJ  Public  Document  Room 
location:  Refierence  and  Documents 
Department,  Penfield  Library,  Slate 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway.  New  York.  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request:  April  9, 
1993 

Description  of  amendment  request: 
The  licensee  requested  an  amendment 
to  the  technical  specifications  (TS)  to 
change  the  frequency  of  primary 
auxiliary  building  temperature  sensor 
calibration  (specified  in  TS  Table  4.1-1) 
to  accommodate  operating  on  a  24- 
month  fuel  cycle.  The  licensee 
commenced  operating  on  a  24-month 
fuel  cycle,  instead  of  the  previous  18- 
month  fuel  cycle,  with  fuel  cycle  9.  Fuel 
cycle  9  started  in  August  1992.  The 
proposed  change  follows  the  guidance 
provided  in  Generic  Letter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle,"  as  applicable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  Mrith  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Response: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
analyzed.  This  change  proposes  extending 
the  surveillance  intervals  for  the  functional 
test  in  the  PAB  (Primarily  Auxiliary 
Building)  area  temperature  sensors.  The 
change  does  not  involve  any  physical 
changes  to  the  plant,  nor  does  it  alter  the  way 
any  equipment  functions.  An  evaluation  of 
past  equipment  p>erformance  and  other 
system  testing  (e.g.,  quarterly  tests)  provides 
assurance  that  the  longer  surveillance 
intervals  will  not  degrade  system 
performance.  Regarding  the  probability  of 
equipment  malfunctions: 

The  functional  test  for  area  temperature 
sensors  in  the  PAB  can  be  safely  extended 
with  the  longer  operating  cycle  for  the 
following  reasons;  1)  a  review  of  surveillance 
test  records,  work  requests  and  operating 
occurrence  reports  confirms  the  reliability  of 
the  RTD's  [resistance  temperature  detectors). 


2)  an  evaluation  of  past  calibration  data  for 
the  temperature  sensors  revealed  that  "as- 
found"  values  at  the  actuation  point  were 
within  the  expected  calibration  tolerance 
every  time  and  instrument  drift  was 
negligible,  3)  redundant  temperature  sensors 
in  each  area  provide  assurance  that  a  high 
energy  line  break  would  be  detected,  and  4) 
quarterly  stoke  tasting  and  inspection  of  the 
containment  Isolation  valves  would  reveal 
any  operability  problems  with  the  valvm  or 
related  equipment. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

Response: 

The  possibility  of  an  accident  or 
malfunction  of  a  different  type  than 
evaluated  previously  in  the  safety  analysis 
report  is  not  created. 

The  proposed  change  extends  surveillance 
test  intervals.  The  proposed  change  does  not 
change  the  manner  in  which  these  systems 
function.  An  evaluation  of  p>ast  equipment 
performance,  system  redundancy  and  on-line 
testing  show  the  longer  surveillance  test 
intervals  will  not  degrade  equipment  covered 
by  these  tests.  Therefore,  the  proposed 
change  does  not  create  any  new  failure 
modes  or  a  new  accident. 

(3)  Does  the  proposed  amendment  involva 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  margin  of  safety  as  defined  In  the 
bases  for  any  technical  specification  Is  not 
reduced. 

The  proposed  change  does  not  reduce  the 
margin  of  safety  as  defined  in  the  bases  for 
any  Technical  Specifications.  The  proposed 
change  extends  surveillance  test  intervals. 
Evaluation  of  the  past  performance  of  the 
equipment  indicates  that  the  effects  of 
extending  the  surveillance  test  intervals 
would  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NBC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Dofe  of  amendment  request:  April  9, 
1993 

Description  of  amendment  request: 
The  licensee  requested  an  amendment 
to  the  technical  specifications  (TS)  to 
change  the  frequency  of  turbine 
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building  water  level  sensor  calibration 
(specified  in  TS  Table  4.1-1)  to 
accommodate  operating  on  a  24-month 
fuel  cycle.  The  licensee  commenced 
operating  on  a  24-month  fuel  cycle, 
instead  of  the  previous  18-month  fuel 
cycle,  with  fuel  cycle  9.  Fuel  cycle  9 
started  in  August  1992.  The  proposed 
change  follows  the  guidance  provided 
in  Generic  Letter  91-04.  "Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle."  as  applicable. 

Basis  for  proposed  no  significant 
haxards  consideration  determination: 
At  required  by  10  CFR  50,91  (a),  the 
licensee  has  provided  its  analysis  of  the 
iuue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Response: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
analyasd.  This  change  proposes  extending 
the  surveillance  intervals  for  the  functional 
test  lof  the]  Turbine  Building  (lower  level) 
level  sensors.  The  change  does  not  involve 
any  physical  changes  to  the  plant,  nor  does 
it  alter  the  way  any  equipment  functions.  An 
evaluation  of  past  equipment  performance 
and  other  system  testing  (e.g..  quarterly  tests) 
provides  assurance  that  the  longer 
surveillance  intervals  will  not  degrade 
system  performance.  Regarding  the 
probability  of  equipment  malfunctions: 

Testing  and  inspection  of  the  Turbine 
Building  (lower  level)  level  sensors  can  be 
safely  extended  with  the  longer  operating 
cycle  because:  1)  a  review  of  surveillance  test 
records,  operating  occurrence  reports  and 
maintenance  work  requests  substantiates  the 
reliability  of  these  devices,  and  2)  the  level 
sensors  are  redundant  ensuring  that  the  480 
volt  twitchgear  will  be  protected  in  the  event 
of  Turbine  Hall  flooding. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

Response: 

The  possibility  of  an  accident  or 
malfunction  of  a  different  type  than 
evaluated  previously  in  the  safety  analysis 
report  is  not  created. 

The  proposed  change  extends  surveillance 
test  intervals.  The  proposed  change  does  not 
change  the  manner  in  which  these  systems 
function.  An  evaluation  of  past  equipment 
performance,  system  redundancy  and  on-line 
testing  shows  the  longer  surveillance  test 
intervals  will  not  degrade  equipment  covered 
by  this  test.  Therefore,  the  proposed  change 
does  not  create  any  new  failure  modes  or  a 
new  accident. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 


Response: 

The  margin  of  safety  as  defmed  in  the 
bases  for  any  technical  speciHcation  is  not 
reduced. 

The  proposed  change  does  not  reduce  the 
margin  of  safety  as  defined  in  the  bases  for 
any  Technical  Specifications.  The  proposed 
change  extends  surveillance  test  intervals. 
Evaluation  of  the  past  performance  of  the 
equipment  indicates  that  the  effects  of 
extending  the  surveillance  test  intervals 
would  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  iAr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  April  23, 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specification  for 
radioactive  effluents  venting  or  purging 
by  allowing  the  containment  drywell  to 
be  vented  through  the  recently  installed 
hardened  torus  vent  following  Type  A 
integrated  leakage  rate  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  ajialysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

PSEAG  has.  pursuant  to  10  CFR  50.92, 
reviewed  the  proposed  amendment  to 
determine  whether  our  request  involves  a 
significant  hazards  consideration.  We  have 
determined  that  operation  of  the  Hope  Creek 
Generating  Station  in  accordance  with  the 
proposed  changes: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

A  review  of  the  accident  scenarios 
described  in  the  UFSAR  Chapter  15  indicated 
that  venting  of  the  Mark  I  containment  via 
the  hardened  torus  vent  (HTV)  following  a 
Type  A  Integrated  Leakage  Rate  Test  will 
neither  significantly  increase  the  likelihood 
of  those  accidents  from  occurring  nor 
significantly  affect  the  performance  of  any 
system  involved  in  the  occurrence  or 
mitigation  of  the  subject  accidents.  The 
venting  of  the  containment  drywell  through 


the  HTV  will  replace  the  current  method  of 
venting  (via  various  paths  to  the  secondary 
containment)  with  a  single  vent  path.  The 
probability  of  accidents  previously  evaluated 
and  the  consequences  of  accidents  previously 
evaluated  will  not  change.  As  there  are  no 
modifications  to  equipment  or  logic,  all 
equipment  will  fail  in  the  same  manner  as 
before. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  will  not  increase  the 
probability  of  accidents  of  a  different  type, 
nor  will  it  create  malfunctions  of  a  different 
type  than  any  previously  evaluated  in  the 
SAR.  This  proposal  only  changes  the  venting 
pathway  for  the  depressurization  of  the  Mark 
I  containment  following  a  Type  A  Integrated 
Leakage  Rate  Test  from  venting  via  various 
pathways  to  venting  via  one  central  pathwav, 
the  HTV. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  do  not  alter  or  affect 
any  of  the  Technical  Specification  dose  rate 
limits  nor  do  they  reduce  the  margin  of  safety 
as  defined  in  the  basis  for  the  Technical 
Specifications.  No  depressurization  via  the 
HTV  will  be  performed  until  adequate 
drywell  atmosphere  samples  have  been 
obtained  from  the  DLD-RMS  sample  skid  and 
a  Gaseous  Effluent  Permit  has  been  obtained 
and  approved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lbcal  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington.  DC  20005-3502 

NRC  Project  Director:  Charles  L. 
Miller 

Public  Service  Electric  &  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  April  23. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would  lower 
the  technical  specification  limit  for  the 
maximum  ultimate  heat  sink 
temperature  and  revise  the  bases  for  the 
service  water  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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PSE&G  has.  pursuant  to  10  CFR  50.92, 
reviewed  the  proposed  amendment  to 
determine  whether  our  request  involves  a 
significant  hazards  consideration.  Wo  have 
determined  that  operation  of  the  Hope  Creek 
Generating  Station  in  accordance  with  the 
proposed  changes: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

A  review  of  the  accident  scenarios 
described  in  the  (Updated  Final  Safety 
Analysis  Report]  UFSAR  Chapter  15 
indicated  that  the  proposed  change  will 
neither  significantly  increase  the  likelihood 
of  those  accidents  from  occurring  nor 
significantly  affect  the  performance  of  any 
system  involved  in  the  occurrence  or 
mitigation  of  the  subject  accidents. 
Additionally,  the  UFSAR  Chapter  15  review 
demonstrated  that  the  radiological 
consequences  of  the  analyzed  accidents  will 
not  be  affected  as  a  result  of  the  proposed 
change. 

The  new  Ultimate  Heat  Sink  (UHS) 
temperature  proposed  for  incorporation  into 
the  Hope  Creek  Technical  Specifications  is 
based  upon  conservative  calculations  which 
ensure  that  the  UHS  and  its  associated 
systems  remain  capable  of  performing  their 
Intended  safety  functions.  Although  the 
proposed  change  would  permit  the 
temperature  to  rise  above  the  new  UHS  limit 
for  short  durations,  this  allowance  is  justified 
based  upon  the  probabilistic  risk  assessment 
(PRA)  results  and  the  conservative  nature  of 
the  temperature  limit  calculation. 

Although  the  proposed  change  will  result 
in  higher  than  original  design  (Station 
Service  Water  System]  SSWS  flow  rates  and 
temperatures  through  the  [Safety  Auxiliaries 
Cooling  System)  SACS  heat  exchangers,  these 
heat  exchangers  were  modified  and  analyzed 
for  higher  SSWS  flows  and  temperatures 
prior  to  initial  fuel  load.  At  that  time  the  heat 
exchangers  wero  analyzed  for  operation  with 
SSWS  temperatures  S  90°F  and  flow  up  to 
17,000  gpm.  Engineering  calculations  show 
that  maximum  flows  and  temperatures  will 
be  below  these  limits.  Piping  stress 
calculations  were  also  reviewed  for  SSWS 
operating  temperatures  up  to  WF  for  all  heat 
exchangers'  inlet  piping  and  115*P  for  all 
heat  exchangers'  outlet  piping.  It  was 
concluded  that  significant  design  exists  for 
the  small  increase  in  thermal  stresses  due  to 
a  5*F  increase  in  river  temperature  (85"F  to 
WF). 

The  increased  SSWS  flow  accounts  for  the 
increase  in  allowable  river  temf>eratures 
while  maintaining  the  same  heat  removal 
capability  for  essential  components.  As  such, 
there  will  be  no  adverse  effects  to  equipment 
important  to  safety. 

Failures  of  equipment  important  to  safety 
affected  by  this  proposal  would  not  result  in 
increased  radiological  consequences.  Ai 
there  are  no  modifications  to  equipment  or 
logic,  all  equipment  will  fail  in  the  same 
manner  as  before. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Since  this  proposal  does  not  result  In  any 
hardware  or  logic  changes,  or  intent  of  how 
systems  are  operated,  no  new  possibilities  or 
types  of  accidents  are  introduced. 


3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Detailed  engineering  evaluations  have 
demonstrated  that  the  revisions  to  the  SSWS 
and  SACS  identified  by  Technical 
Specification  3.7.1.3  will  not  significantly 
reduce  the  ability  of  these  systems  to 
continue  to  provide  sufficient  cooling 
capacity  for  safety-related  equipment  during 
normal  and  accident  conditions  with  the 
designed  redundancy. 

The  NRC  staH^has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  New  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire.  Winston  and 
Strawrn,  1400  L  Street.  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director  Charles  L. 
Miller 

Public  Service  Electric  k  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  amendment  request:  April  16. 
1993 

Description  of  amendment  request: 
This  amendment  request  would  change 
the  Salem  Nuclear  Generating  Station. 
Units  1  and  2.  Updated  Final  Safety 
Analysis  Report  (UFSAR)  sections 
6.2.4.3.  relative  to  containment  isolation 
design,  and  7.3.2.5.  relative  to  the  post- 
accident  containment  flooding  analysis, 
to  add  an  exception  to  the  statements 
that  all  air-operated  containment 
isolation  valves  fail  closed  on  loss  of 
power.  The  exception  would  apply  only 
to  the  containment  isolation  valves  for 
the  control  air  system,  the  CA330 
valves.  The  exception  would  state  that 
the  CA330's  fail  closed  on  loss  of  air. 
but  fail  as-is  on  loss  of  vital  DC  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration,  which  is  presented 
below: 

1.  does  not  involve  a  significant  increase  In 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  does  not  involve  an 
increase  in  probability  of  any  accident 
previously  evaluated  in  the  SAR.  UFSAR 
Section  6.2.4.1,  "Design  Basis  for 
Containment  Isolation  System."  discusses 
design  features  employed  to  ensure  that 
sutwequent  to  a  postulated  accident,  there 
will  be  two  barriers  between  the  containment 


atmosphere  and  the  outside  atmosphere. 
Performance  of  these  barriers  affects  the 
ability  of  the  containment  isolation  system  to 
mitigate  the  consequences  of  a  design  basis 
accident.  The  proposed  change  in  foilure 
position  of  the  control  air  system 
containment  isolation  valves  (CA330's)  does 
not  affect  the  initiation  of  any  accident,  but 
is  a  consideration  for  accident  consequences, 
as  discussed  below. 

The  proposed  change  does  not  involve  a 
significant  increase  in  consequences  of  an 
accident  previously  evaluated.  The  CA330's 
receive  a  Phase  A  containment  isolation 
signal  to  close.  This  function  is  not  affiacted 
by  the  proposed  change,  unless  there  is  a 
coincident  failure  of  a  vital  DC  power  circuit 
to  a  CA330.  Because  each  control  air  system 
containment  penetration  also  uses  an  inside 
containment  check  valve  (CA360).  a  Phase  A 
isolation  condition  plus  single  failure  of  the 
DC  power  circuit  to  a  CA330  will  not  result 
in  loss  of  the  containment  isolation  function. 

Each  CA330  and  CA360  valve  is  Type  C 
leak  tested  in  accordance  with  10CFR50, 
Appendix ).  That  is.  leakage  rates  through  the 
individual  valves  are  measured  to  ensure 
their  performance  as  isolation  barriers  is 
enveloped  by  the  containment  performance 
assumptions  in  the  safety  analyses. 

Therefore,  accidents  previously  evaluated 
in  the  SAR  are  not  affected  by  the  proposed 
change. 

2.  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  involves  the  failure 
of  a  CA330  to  close  on  a  Phase  A  signal 
coincident  with  loss  of  a  DC  power  train. 
Failure  to  close  is  considered  in  containment 
isolation  system  design  via  application  of  the 
single  feilure  criteria,  and  is  not  a 
malfunction  of  a  different  type,  nor  does  it 
introduce  the  potential  for  any  new  type  of 
accident. 

3.  does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  fail-as-is  position  of  the 
CA330's  does  not  involve  any  reduction  in 
margin  of  safety.  Maintaining  an  open  control 
air  system  flow  path  into  containment 
following  a  Phase  A  isolation  signal  has  been 
judged  to  have  negligible  Impact  on 
containment  pressure.  The  containment 
isolation  function  is  ensured  in  any  licensing 
basis  accident  plus  single  failure  scenario. 
Therefore,  there  is  no  impact  on  offsite 
radiological  dose  or  any  other  safety  limit. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library.  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Attorney  for  licensee:  Mark  ). 
Wetteiiiahn,  Esquire.  Winston  and 
Strewn.  1400  L  Street.  NW.. 
Washington,  DC  20005-3502 
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NRC  Project  Director  Charles  L. 
Miller 

Virginia  Electric  and  Powar  Company, 
Docket  Noa.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Noa.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  April  21. 
1993 

Description  of  amendment  request: 
The  propoaed  changes  will  provide 
clarification  of  the  design  response  time 
of  the  containment  hydrogen  analyzers 
and  delete  a  channel  check  for  the 
analyzers.  Administrative  changes  will 
also  be  made  to  Technical  Specification 
Table  4.1-2A  to  add  applicable  Updated 
Final  Safety  Analyses  Report  references 
to  two  items,  to  add  a  superscript  to  a 
third  item  that  was  inadvertently 
deleted  by  a  previous  amendment,  and 
to  make  testing  frequency  terminology 
consistent 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
which  states  that  the  proposed  changes 
will  not: 

1.  Involve  ■  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  containment 
hydrogen  analyzers  only  monitor  hydrogen 
levels  In  the  containment  under  post- 
accident  conditions;  therefore,  the  device  has 
no  influence  on  probabihty  of  accident 
occurrence.  Furthermore,  the  design  and 
operation  of  tiie  containment  hydrogen 
analyzers  are  not  altered  by  the  proposed 
changes.  Therefore,  deletion  of  the  twelve 
hour  diannel  check  requirement  would  not 
increase  the  consequences  of  an  accident. 
Assurance  that  the  analyzers  will  function 
when  needed  is  provided  by  monthly 
functional  checki  and  quarterly  calibrations. 

The  deletion  of  the  20  minute  warm-up 
time  requirement  for  the  hydrogen  analyzers' 
heat  tracing  is  not  significant  since  a 
statement  has  been  added  to  the  Basis  section 
noting  tliat  tlie  hydrogen  analyzer  must  be 
capable  of  providing  continuous  indication 
within  30  minutes  of  the  receipt  of  a  safety 
injection  signal,  which  is  the  design 
requirement  for  the  analyzer.  This  time  frame 
encompasses  the  heat  trace  warm-up 
requirement  and  assures  the  hydrogen 
analyzer  will  be  available  when  needed. 
Consequently,  tlie  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  increased. 

The  remaining  changes  do  not  increase  the 
probability  or  consequences  of  an  accident 
because  they  are  administrative  in  nature  to 
correct  a  typographical  error,  add  UFSAR 
references,  and  make  test  frequency 
terminology  consistent  and  clear. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  proposed  changes 
do  not  create  a  new  failure  mode  as  the 
operation  of  the  analyzers  has  not  been 


affected,  and  no  physical  modifications  are 
being  performed.  The  hydrogen  analyzer  is  a 
post-accident  monitor  and  therefore  cannot 
create  a  new  or  different  kind  of  accident. 
Assurance  that  the  analyzers  will  function 
when  needed  is  provided  by  monthly 
functional  checks  and  quarterly  calibrations. 

Deletion  of  the  20  minute  warm-up  time 
requirement  for  the  hydrogen  analyzers'  heat 
tracing  Is  encompassed  by  the  30  minute 
operability  requirement  lor  the  hydrogen 
analyzers  and,  consequently,  would  not 
create  a  new  or  different  kind  of  accident 
from  any  previously  evaluated.  The 
remaining  changes  are  administrative  in 
nature  to  correct  a  typographical  error,  add 
UFSAR  references,  and  make  test  frequency 
terminology  consistent  and  clear  and  would 
therefore  not  create  a  new  or  different  kind 
of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  No  setpoint  or  operating 
parameter  is  affected  by  this  change.  The 
containment  hydrogen  analyzers  only 
monitor  hydrogen  levels  in  the  containment 
during  post-accident  conditions,  and 
assurance  that  the  analyzers  wUI  function 
when  needed  Is  provided  by  monthly 
functional  checks  and  quarterly  calibrations. 
The  analyzers  are  still  required  to  be  capable 
of  providing  continuous  Indication  within  30 
minutes  of  the  receipt  of  a  safety  injection 
signal  Therefore,  the  deletion  of  the  12  hour 
channel  chock  requirement  does  not  reduce 
the  margin  of  safety. 

The  deletion  of  the  20  minute  warm-up 
time  requirement  for  the  hydrogen  analyzer 
heat  tracing  is  encompassed  by  the  30  minute 
operability  requirement  for  the  hydrogen 
analyzers,  and  the  remaining  changes  are 
administrative  in  nature  and  do  not  affect  the 
operation  of  any  system.  Therefore,  the  safety 
margin  is  not  reduced. 

Toe  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swero  Library,  College  of 
William  and  Mary,  Williamsburg, 
Viivinia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Williams, 
Riverfi-ont  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NEC  Project  Director:  Herbert  N. 
Berkow 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with,  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 


Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Conunon%vealth  Edison  Company, 
Docket  No.  50-295.  Zion  Nuclear  Power 
Station.  Unit  1,  Lake  County.  Illinois 

Date  of  application  for  amendment: 
March  3. 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  allowing  a  one-time 
extension  of  the  channel  calibration 
interval  for  the  containment 
recirculation  sump  level 
instrumentation. 

Date  of  issuance:  May  4, 1993 

Effective  date:  May  4, 1993 

Amendment  No.:  145 

Facility  Operating  Ucense  No.  DPR- 
39.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31. 1993  (58  FR  16858) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  4, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
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N.  County  Street,  Waukegan,  Illinois 
80085. 

Duquesne  Light  Company,  et  al.,  Docket 
No.  50-334,  Beaver  Valley  Power 
Station,  Unit  No.  1,  Shippingport, 
Pennsylvania 

Date  of  application  for  amendment: 
October  5.  1992 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3.7.1.2  relating  to  the 
Auxiliary  Feedwater  (AFW)  System. 
Specifically,  two  additional  action 
statements  are  added  to  the  Limiting 
Condition  for  Operation  (LCO),  and 
Surveillance  Requirements  (SR) 
4.7.1.2.a  and  4.7.1.2.C  are  modified.  One 
of  the  new  action  statements  added  to 
the  LCO  applies  when  two  AFW  pumps 
are  inoperable;  the  other  new  action 
statement  applies  when  all  three  AFW 
pumps  are  inoperable.  Surveillance 
Requirement  4.7.1.2.a  is  revised  by 
replacing  a  specific  pump  discharge 
pressure  with  the  pump  head  specified 
in  the  Inservice  Testing  Program. 
Additionally,  it  clarifies  provisions  of 
TS  4.0.4  that  do  not  apply  for  entry  into 
mode  3  for  testing  the  steam-driven 
AFW  pump,  and  a  footnote  is  added  to 
specify  the  minimum  steam  system 
pressure  when  the  steam-driven 
auxiliary  feedwwater  pump  is  tested. 
Surveillance  Requirement  4.7.1.2.C  is 
reworded  and  a  footnote  is  added  to 
clarify  when  the  requirement  is 
applicable. 

Date  of  issuance:  May  13, 1993 

Effective  date:  To  be  implemented 
within  60  days  of  issuance. 

Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initio]  notice  in  Federal 
Register  January  21. 1993  (58  FR  5428). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  13, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335.  St.  Lucie  Plant,  Unit 
No.  1.  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
March  4, 1993 

Brief  description  of  amendment:  This 
amendment  excludes  penetrations 
inside  containment  fi'om  the  31-day 
surveillance  requirement  of  Technical 
Specification  (TS)  4.6.1.1.a.l.  and  is 
consistent  with  similar  provisions 
contained  in  NUREG-1432.  Standard 


Technical  Specifications  for 
Combustion  Engineering  plants. 

Date  of  issuance:  May  3, 1993 

Effective  date:  May  3, 1993 

Amendment  No.:  122 

Facility  Operating  License  No.  DPR- 
67:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  31, 1993  (58  FR  16859) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  3, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Illinois  Power  Company  and  Soyland 
Power  Cooperative.  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1. 
DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
October  16, 1992 

Brief  description  of  amendment:  The 
amendment  makes  editorial  changes  to 
the  Clinton  Power  Station  Facility 
Operating  License  and  Technical 
Specifications  to  correct  typographical 
errors,  provide  clarification,  and  remove 
provisions  which  are  no  longer 
applicable. 

Date  of  issuance:  May  4, 1993 

Effective  date:  May  4, 1993 

Amendment  No.:  73 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the  license 
and  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31, 1993  (58  FR  16862) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  4, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
February  11, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3/4.3.4.2.  "End-Of-Cycle 
Recirculation  Pump  Trip  System 
Instrumentation,"  to  change  the 
frequency  for  measuring  the  breaker  arc 
suppression  time  from  once  every  18 
months  to  once  every  60  months. 

Date  of  issuance:  May  13, 1993 

Effective  date:  May  13, 1993 

Amendment  No.:  74 


Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31, 1993  (58  FR  16862) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  13, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Niagara  Mohawk  Power  Corporation, 
Docket  Na  50-410.  Nine  Mil«  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
December  7, 1992,  as  supplemented 
March  4,  1993,  and  April  2, 1993. 

Brief  description  ofamendment:  The 
amendment  revises  Technical 
Specification  Sections  3/4.3  and  4.4.2.1 
and  associated  Bases  to  increase  the 
surveillance  test  intervals  and  allowable 
out-of-service  times  for  various 
instruments.  The  changes  are  in 
accordance  with  General  Electric 
Company  Licensing  Topical  Reports 
which  have  been  previously  reviewed 
and  approved  by  the  NRC  staff.  The 
allowable  out-of-service  times  are 
consistent  with  the  provisions  of 
NUREG-1434.  "Standard  Technical 
Specifications,  General  Electric  Plants, 
BWR/6."  The  changes  permit  specified 
instrument  functional  tests  to  be 
performed  quarterly  rather  than  weekly 
or  monthly. 

Date  of  issuance:  May  11, 1993 

Effective  date:  May  11. 1993 

Amendment  No.:  41 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  21.  1993  (58  FR  5433) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  11, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Pen  field  Library,  Stale 
University  of  New  York,  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station.  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
February  12, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TS)  Table  1.2. 
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"Operational  Conditions,"  and  Section 
3/4.9.1.  "Reactor  Mode  Switch."  to 
permit  movement  of  a  single  control  rod 
with  the  reactor  in  the  Hot  Shutdown  or 
Cold  Shutdown  Conditions  for  post- 
maintenance  and  surveillance  testing  on 
control  rod  drives.  The  TS  had 
previously  permitted  movement  of  a 
control  rod  in  these  operational 
conditions  to  recouple  a  control  rod  to 
its  drive. 
Date  of  issuance:  May  10, 1993 
Effective  date:  May  10, 1993 
Amendment  No. :  40 
Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31. 1993  (58  FR  16866) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  10,  1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant.  Unit 
Nos.  1  and  2,  Goodhue  County. 
Minnesota 

Date  of  application  for  amendments: 
February  25, 1991  as  revised  February 
22, 1993.  The  February  22, 1993 
submittal  did  not  significantly  change 
the  original  February  25.  1991 
application. 

Brief  description  of  amendments:  The 
amendments  propose  three  primary 
changes  to  the  Technical  Specifications 
They  are: 

1.  Delete  the  corporate  and  plant 
organizational  charts  from  the  Technical 
Specifications  and  add  new* 
Specifications  that  capture  the  essential 
aspects  of  the  organizational  structure. 

2.  Address  the  use  of  alternate  members  on 
the  Oporations  Committee  to  meet  the 
quorum  requirement. 

3.  Regarding  overtime  restrictions,  the 
proposed  changes  specify  that  the  objective 
is  to  have  personnel  work  a  nominal  40  hour 
week  and  the  changes  remove  the  specinc 
limiu  on  the  number  of  hours  in  a  normal 
work  day 

In  addition  a  number  of  typographical 
errors  are  being  corrected 

Date  of  issuance:  May  4.  1993 

Effective  date:  May  4. 1993 

Amendment  Nos.:  105  and  98 

Facility  Operating  License  Nos.  DPR 
42  and  DFR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  17, 1991  f56  FR  15644) 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  4,  1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401. 

Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  York 

Date  of  application  for 
amendmeatGdcber  26. 1992 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS)  and  the 
Environmental  Technical  Specifications 
(ETS)  to  incorporate  the  following 
changes: 

(1)  The  main  steam  safety  valve  lift 
setpoint  testing  h^uency  (specified  in 
TS  Table  4.1-3)  was  changed  to 
accommodate  operation  on  a  24-month 
cycle. 

(2)  The  main  steam  stop  valve  closure 
stroke  testing  frequency  (specified  in  TS 
Section  4.7)  was  changed  to 
accommodate  operation  on  a  24-month 
cycle.  In  addition,  this  testing 
requirement  was  changed  to  allow 
testing  in  ooerating  conditions  other 
than  cold  shutdown. 

(3)  The  steam  generator  blowdown 
flow  instrumentation  calibration 
ft^quency  (specified  in  ETS  Table  3.1-1) 
was  changed  to  accommodate  operation 
on  a  24-month  cycle. 

(4)  The  radioactive  liquid  effluent  and 
gaseous  effluent  monitoring 
instrumentation  surveillance 
requirements  (specified  in  ETS  Tables 
3.1-1  and  3.2-1,  respectively)  was 
changed  to  clearly  indicate  that  each 
instrument's  refueling  calibration 
interval  is  13  months  unless  it  has  been 
specifically  approved  to  accommodate 
operation  on  a  24-month  cycle.  In 
addition.  ETS  Tables  3.1-1  and  3.2-1 
were  reformatted  for  consistency. 

These  changes  followed  the  guidance 
provided  in  Generic  Letter  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle,"  as  applicable. 

Date  of  issuance:  May  10,  1993 

Effective  date.  May  10. 1993 

Amendment  No..  133 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  November  25.  1992  (57  FR 
55587) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  10, 1993. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martina  Avenue.  White  Plains,  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No,  3. 
Westchester  County.  New  York 

Date  of  application  for  amendment: 
January  11. 1993 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specifications  (TS)  Section  3.3 
(Engineered  Safety  Features)  to 
eliminate  the  requirement  to  perform 
alternate  train  testing  of  an  emergency 
safety  feature  when  one  train  of  the 
safety  feature  becomes  inoperable.  The 
amendment  also  revised  TS  Section  3.7 
(Auxiliary  Electrical  Systems)  to 
eliminate  the  requirement  to  perform 
special  testing  of  the  emergency  diesel 
generators  (EDGs)  if  an  EDG  becomes 
inoperable  for  a  reason  other  than 
planned  maintenance  or  testing.  These 
changes  reflect  the  current  NRC  staff 
position  regarding  alternate  train  and 
EDG  testing.  Additionally,  the 
amendment  made  administrative 
changes  to  TS  Section  3.3  and 
conforming  changes  to  the  TS  Bases. 

Date  of  issuance:  May  5,  1993 

Effective  date:  May  5, 1993 

Amendment  No.:  132 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  17, 1993  (58  FR 
8778) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  5, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Electric  &  Gas  Company. 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2.  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
February  2. 1993.  as  supplemented  by  a 
submittal  dated  March  16. 1993 

Brief  description  of  amendments: 
These  amendments  change  Technical 
Specification  (TS)  Table  3.6-1. 
"Containment  Isolation  Valves."  to  add 
a  note  modifying  the  post-maintenance 
cycling  test  and  verification  of  isolation 
time  requirements  in  TS  Section  3/4.6.3. 
The  note  appUes  to  the  main  feedwater 
isolation  valves  and  allows  a  partial 
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stroke  test  to  satisfy  the  surveillance 
requirements  of  TS  3/4.6.3  after  packing 
gland  adjustments  one  made  up  to  the 
manufacturer  recommended  torque 
value  (a  type  of  maintenance]  at  power. 
A  full-stroke  cycling  test  and 
verification  of  isolation  time 
requirements  is  required  the  first  time 
the  unit  enters  operational  MODE  3 
following  the  packing  gland  adjustment. 
Date  of  issuance:  May  11, 1993 
Effective  date:  May  11, 1993 
Amendment  Nos.  140  and  119 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25, 1993  (58  FR  16231) 
The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  11,  1993. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Tennessee  Valley  Authority,  Docket 
Nos.  50-239,  50-260,  and  50-296. 
Browns  Ferry  Nuclear  Plant.  Units  1,  2, 
and  3,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
July  20, 1992,  supplemented  March  18, 
1993  (TS  310) 

Brief  description  of  amendments:'rhe 
amendments  change  the  technical 
specifications  to  delete  requirements 
associated  with  the  Rod  Sequence 
Control  System,  and  decrease  the  power 
level  setpoint  above  which  the  Rod 
iVorth  Minimizer  is  no  longer  required. 

Date  of  issuance:  April  30, 1993 

Effective  date:  April  30, 1993 

Amendment  Nos.:  196  -  Unit  1;  212  - 
Unit  2;  169  -  Unit  3 

Facility  Operating  License  Nos.  DPR- 
33,  DPR-52  and  DPR-68:  Amendments 
revise  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  28, 1992  (57  FR 
48827) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  30, 1993. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant, 
Unit  2,  Limestone  County,  Alabama 

Date  of  application  for  amendments: 
December  23. 1992  (TS  329) 

Brief  description  of  amendments:  The 
amendment  adds  requirments  for 
temperature  switches  intended  to  isolate 


Reactor  Water  Cleanup  System  piping  in 
the  event  of  a  pipe  break. 

Date  of  issuance:  May  5.  1993 

Effective  date:  May  5, 1993 

Amendment  No.:  213 

Facility  Operating  License  No.  DPR- 
52:  Changes  to  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  25, 1993  (58  FR  16232) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  5, 1993. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
March  15. 1993 

Brief  description  of  amendment:  The 
amendment  modifies  the  Design 
Features  section  of  the  TS  to  incorporate 
replacement  control  rod  blades  made  of 
boron  carbide  and  hafnium. 

Date  of  issuance:  May  12, 1993 

Effective  date:  May  12, 1993 

Amendment  No.:  115 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31, 1993  (58  FR  16874) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  12, 1993. 

Public  comments  on  proposed  no 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration.  For  details,  see  the 
individual  notice  in  the  Federal 


Register  on  the  day  and  page  cited.  This 
notice  does  not  extend  the  notice  period 
of  the  original  notice. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Dote  of  amendment  request:  February 
11,1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  allowed  fuel  assembly 
storage  cells  from  2320  to  3859,  and 
change  the  maximum  loads  allowed  to 
travel  over  the  spent  fuel  assemblies 
from  1000  lbs.  to  2000  lbs.,  and  change 
the  limiting  characteristics  of  assambUes 
to  be  stored  in  the  spent  fuel  from  a 
maximum  K  infinity  less  than  or  equal 
to  1.35  to  a  maximum  K  infinity  less 
than  or  equal  to  1.32  and  a  maximum 
lattice  average  Uranium  enrichment  of 
less  than  or  eoual  to  4.6%  by  weight. 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  30, 
1993  (58  FR  26171) 

Expiration  date  of  individual  notice: 
June  1, 1993 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street.  Plymouth,  Massachusetts 
02360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  March 
30, 1993,  as  supplemented  April  20  and 
27, 1993. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Technical  Specifications,  to  extend  the 
interval  for  surveillance  testing  of  42 
instrumentation  and  control  items 
presently  required  to  be  tested  by  June 
13. 1993.  or  later,  until  the  next 
refueling  outage,  but  no  later  than 
September  30. 1993. 

Date  of  publication  of  individual 
notice  in  Federal  Register  May  6. 1993 
(58  FR  26988). 

Expiration  date  of  individual  notice: 
June  7.  1993 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent, 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
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Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  appUcation  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown*  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  Ucense  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 


of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  June 
25. 1993.  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 


by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

6  required  by  10  CFR  2.714,  a  petition 
for  leave  to  intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
t  pecific  statement  of  the  issue  of  law  or 
tact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  Hmited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
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8  supplement  which  satisfles  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  Will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  betuing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  die  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
fectors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
May  6. 1993 

Brief  description  of  amendments:  The 
amendment  allows  operation  of  Surry, 
Unit  2,  at  a  reactor  coolant  system 


nominal  operating  pressure  of  2135  psig 
for  the  remainder  of  the  SR-2  operating 
Cycle  12. 

Date  of  issuance:  May  14.  1993 

Effective  date:  May  14, 1993 

Amendment  Nos.  177 

Facility  Operating  License  No.  NPF-7: 
Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  On  May  6. 1993,  the 
staff  granted  an  enforcement  discretion 
to  be  in  effect  until  the  amendment  was 
issued. 

The  Commission's  related  evaluation 
of  the  amendments,  consultation  with 
the  State  of  Virginia  and  final  no 
significant  hazards  determination  are 
contained  in  a  safety  evaluation  dated 
May  14, 1993. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfiront  Plaza,  East  Tower,  951  E 
Byrd  Street,  Richmond,  Virginia  23219. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  2318S 

Dated  at  Rockville,  Marjrland,  this  19th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vargt. 

Director.  Division  of  Reactor  Projects  •  IfJl. 
Office  of  Nuclear  Feactor  Rf^lation 
(Doc.  93-12303  Filed  5-25-93;  8:45  am) 

BILLMO  CODC  7S9»«1-f 


POSTAL  SERVICE 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  United  States  Postal  Service 
(USPS). 

ACTION:  Notice  of  computer  matching 
program  between  the  United  States 
Postal  Service  and  the  Department  of 
Education. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act,  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100-503) 
requires  agencies  to  pubUsh  advance 
notice  of  computer  matching  programs 
as  a  means  of  informing  benefit 
recipients/employees  of  plans  to 
conduct  computer  matches.  This 
publishes  notice  that  the  USPS  proposes 
to  conduct  a  computer  matching 
program  with  the  Department  of 
Education  (ED),  Student  Receivables 
Division.  The  matching  program  will 
compare  USPS  payroll  and  ED  debtor 
records  to  identify  postal  employees 
delinquently  indebted  to  the  federal 
government  under  certain  programs 


administered  by  ED.  ED  will  contact 
affected  employees  and  will  take 
appropriate  steps  to  collect  those  debts 
under  the  salary  offset  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365)  when  voluntary  payment  is  not 
made. 

DATES:  Comments  must  be  received  no 
later  than  30  days  from  the  publication 
date  of  this  notice  Qune  25. 1093). 
Unless  comments  are  received  that 
result  in  a  contrary  determination,  the 
matching  program  covered  by  this 
notice  will  begin  no  aooner  than  30  days 
after  this  published  notice  has  been  seat 
to  the  Congress  and  the  Office  of 
Management  and  Budget,  and  a  copy  of 
the  matching  agreement  has  been  sent  to 
Congress. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Records  Officer.  U.S.  Postal  Service, 
475  L'Enfant  Plaza.  SW,  Washington, 
DC  20260-5240  or  delivered  to  room 
8831  at  the  above  address  between  8:15 
a.m.  and  4:45  p.m.  Comments  received 
may  also  be  inspected  during  the  above 
hours  in  room  8631. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sheila  Allen,  Records  Office.  (202)  268- 
4869. 

SUPPLEMENTARY  MFORMATION:  The 
Department  of  Education  expects  that 
this  computer  matching  program  will 
enable  it  to  obtain  current  home  and 
work  addresses  for  6.000  USPS 
employees  having  student  loan 
obligations  held  by  ED.  ED  has  collected 
approximately  $1.5  milUon  from 
previous  matches  with  the  USPS,  and 
expects  to  recover  $3.6  million  over  the 
next  five  years  subsequent  to  this  match. 
Set  forth  below  is  a  description  of  the 
computer  matching  program  proposed 
by  this  notice  in  compliance  with  OMB 
Bulletin  No.  89-22.  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(OMB).  Congress  and  the  Public". 

Report  of  Computer  Matching 
Program — United  States  Postal  Service 
and  Department  of  Education 
(Comparing  USPS  Payroll  and  ED 
Debtor  Records) 

A.  Participating  agencies.  The  United 
States  Postal  Service  (USPS)  is  the 
recipient  agency  and  will  perform  the 
computer  match  with  debtor  records 
provided  by  the  Department  of 
Education  (ED),  the  source  agency  in 
this  matching  program. 

B.  Purpose  of  the  matching  program. 
This  matching  program  will  compare 
USPS  payroll  and  ED  delinquent  debtor 
files  for  the  purposes  of  identifying 
postal  employees  who  may  owe 
delinquent  debts  to  the  federal 
government  under  programs 
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administered  by  the  Department  of 
Education.  The  pay  of  an  employee 
identified  and  verified  as  a  delinquent 
debtor  may  be  offset  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  when  voluntary  payment  is  not 
made. 

C  Legal  authorities  authorizing 
operation  of  the  match.  This  matching 
program  will  be  undertaken  under  the 
authority  of  the  Debt  Collection  Act  of 
1982  (P.L  97-365)  which  authorizes 
federal  agencies  to  offset  s  federal 
employee's  salary  as  a  means  of 
satisfying  delinquent  debts  owed  to  the 
United  States. 

D.  Categories  of  individuals  matched 
and  identification  of  records  used.  The 
systems  of  records  maintained  by  the 
participant  agencies  under  the  Privacy 
Act  of  1974.  as  amended,  from  which 
records  will  be  disclosed  for  the 
purpose  of  this  matching  program  are: 

1.  USPS  will  use  records  from  its 
system  "Finance  Records— Payroll 
System.  USPS  050.020"  containing 
records  about  approximately  700.000. 
employees.  Disclosure  will  be  made 
pursuant  to  routine  use  No.  24  of  USPS 
050.020.  which  last  appeared  at  FR  57 
57515  dated  December  4. 1992. 

2.  ED  will  use  records  from  its 
systems  "NDSL  Student  Loan  Files.  ED/ 
OPE/OFSA.  18-4(M)025"  and 
"Guaranteed  Loan  Program— Paid 
Claims  File.  18-40-0026"  published  at 
47  FR  27885  dated  June  28. 1982  and 
containing  approximately  3.000,000,000 
loan  records. 

E.  Description  of  the  matching 
program.  ED  will  provide  to  USPS  a 
magnetic  computer  tape  containing  the 
names  and  social  security  numbers 
(SSN)  of  its  loan  defaulters.  By 
computer,  the  USPS  will  compare  that 
information  with  its  payroll  file, 
establishing  matched  individuals  (i.e.. 
"hits")  on  the  basis  of  like  SSNs.  For 
each  matched  individual,  the  USPS  will 
provide  to  ED  the  name,  SSN.  home 
address  and  work  location.  The  identity 
and  debtor  status  of  an  individual  will 
be  verified  by  ED  through  a  review  of  its 
manual  application  and  payment  files 
and  independent  inquires  as  needed.  In 
all  cases  of  mismatched  names  or  SSN's, 
ED'S  regional  personnel  will  confirm 
identity  through  individuals  file  check 
and/or  external  sources  such  as  the 
Social  Security  Administration.  If 
identity  is  established.  ED's  computer 
system  will  ascertain  the  cvirrent 
repayment  status  for  the  account, 
eliminating  from  subsequent  follow-up 
those  accounts  which  are  in  repayment 
status,  recently  paid  in  full  or  otherwise 
resolved. 

The  Debt  Collection  Act  requires  ED 
to  provide  the  suspected  debtor  with 


certain  due  process  rights,  including 
advance  notice  and  an  opportunity  to 
contest  the  alleged  debt.  "The  procedures 
include  providing  the  debtor  employee 
with  the  following  notice  and 
opportunities: 

1.  A  65-day  written  notice  of  the 
Department  of  Education's 
determination  of  the  debt  and  an 
explanation  of  the  debtor  employee's 
rights  under  the  Debt  Collection  Act; 

2.  An  opportunity  to  inspect  and  copy 
records  relating  to  the  debt; 

3.  An  opportunity  to  enter  into  a 
written  agreement  estabhshing  a 
repayment  schedule;  and 

4.  An  opportunity  to  a  hearing  on  the 
existence  or  amount  of  the  debt  and  on 
the  terms  of  any  involuntary  repayment 
schedule.  Only  after  ED  has  afforded  the 
debtor  these  opportunities  and  certified 
over  the  signature  of  an  authorized 
agency  official  that  all  due  process 
procedures  have  been  followed  will 
involuntary  offset  be  made. 

F.  Beginning  and  ending  dates  of  the 
matching  program.  The  matching 
program  is  ex]}ected  to  begin  in  June. 
1993  and  to  continue  in  effect  for  a 
period  not  to  exceed  18  months.  The 
agreement  may  be  extended  for  one 
additional  year  beyond  that  period  if, 
within  90  days  prior  to  the  actual 
expiration  date  of  the  matching 
agreement,  the  Data  Integrity  Boards  of 
both  the  USPS  and  ED  find  that  the 
computer  matching  program  will  be 
conducted  without  change  and  each 
party  certified  that  the  matching 
program  has  been  conducted  in 
compliance  with  the  matching 
agreement. 
Stanley  F.  Nfires, 

Chief  Counsel.  Legislative  Division. 
(PR  Doc.  93-12440  Filed  5-25-93;  8:45  am) 
Mumo  cooc  77i»-ia-ii 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«I«M«  No.  34-32342:  File  No.  SR-MASD- 
93-33] 

Self-Regulatory  Organizatlona;  Rling 
and  Immediate  Eftactlveneaa  of 
Propoaed  Rule  Chenge  by  National 
Aaaoclation  of  Securltlea  Dealera.  Inc. 

In  the  matter  of  Self-Regulatory 
Organizations;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed  Rule 
Change  National  Association  of  Securities 
Dealera.  Inc  Relating  to  Filing  Fees  for 
Applications  to  Re-register  or  Transfer 
Registered  Representatives  or  Registered 
Principals  in  Connection  With  the 
Acquisition  of  All  or  a  Part  of  a  Member's 
Business  by  Another  Member. 


May  20, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  13, 1993,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  constituting  an  amendment  to  a  fee 
imposed  by  the  NASD  as  a  self- 
regulatory  organization  under  section 
19(b)(3)(A)(ii)  of  the  Act.  which  renders 
the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Schedule  A,  section  2(b)  to  the  NASD 
By-Laws  relating  to  fees  charged  to 
members  for  applications  to  register 
associated  persons.  Proposed  new 
language  is  italicized. 

Schedule  A 


Section  2 — Fees 


(b)  Each  member  shall  be  assessed  a 
fee  of  $65.00  for  each  application  filed 
with  the  Association  for  registration  of 
a  registered  representative  or  registered 
principal.  The  following  shall  apply  to 
the  filing  of  applications  to  re-register  or 
transfer  the  registration  of  registered 
persons  or  registered  principals  in 
connection  with  the  acquisition  of  all  or 
a  part  of  a  member's  business  by 
another  member: 


Number  of  registered  personnel 
transferred 

Discount 
(in  per- 
cent) 

1 .000-1 .999 

10 

2,000-2,999 

20 

3,00(«,999 

30 

4.000-4.999 

40 

5,000  arxl  over 

50 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piupoee  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
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may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  amend 
section  2(b)  of  Schedule  A  to  the  NASD 
By-Laws  to  provide  for  a  quantity 
discount  from  the  regular  application 
fiee  for  registration  of  registered 
representatives  and  principals.  The 
current  application  fee  of  $65.00  is 
assessed  for  each  application  for 
registration  of  a  registered 
representative  or  registered  principal 
regardless  of  the  circumstances  giving 
rise  to  the  need  for  the  registration 
application. 

The  NASD's  fixed  costs  in  connection 
with  the  processing  of  applications  are 
covered  by  fees  assessed  under  the 
current  $65.00  fee;  however,  as  the 
number  of  applications  submitted  at  one 
time  by  a  member  firm  increase, 
especially  when  the  submissions  are 
made  in  connection  with  an  acquisition, 
certain  economies  of  scale  result  in 
reduced  fixed  costs.  These  economies 
result  bom  the  relatively  uniform  nattire 
of  transfer  applications;  the  only  change 
is  the  employing  member  firm.  There 
are  usually  no  terminations  to  explain 
and  few  if  any  disciplinary  or  litigation 
events  to  report.  Therefore,  such  batches 
of  registration  transfers  can  often  be 
processed  more  easily  than  other  types 
of  applications,  thereby  reducing  costs. 

In  recognition  of  these  economies  of 
scale,  the  NASD  is  proposing  to 
discoxmt  the  fee  by  10%  for  1.000  to 
1,999  appUcations;  20%  for  2,000  to 
2,999  applications;  30%  for  3,000  to 
3.999  applications;  40%  for  4.000  to 
4.999  applications  and  50%  for  5.000  to 
5.999  applications.  This  discount, 
however,  only  applies  in  connection 
with  an  acquisition  of  all  or  a  part  of 
one  member  firm's  business  by  another. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A{b)(5)  of  the 
Act,  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  members  in  that 
the  discoimt  will  recognize  the 
economies  of  scale  which  exist  in 
connection  with  the  processing  of  large 
numbers  of  applications  for  registration 
transfers  generated  in  connection  with 
the  acquisition  of  all  or  part  of  one 
member's  business  by  another. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Qiange  and  Timing  For 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  May  13, 1993  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  constitutes  an 
amendment  to  a  fee  imposed  by  NASD 
as  a  self-regulatory  organization. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act.  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  16, 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(i2). 

Margaret  H.  McFtrland, 

Deputy  Secretary. 

[PR  Doc.  93-12461  Filed  5-25-93;  8:45  am] 
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[RetMM  No.  34-32330,  Fil«  No.  SR-NYSE- 
83-03] 

Self-Regulatory  Organizations;  Rling 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change 
and  Amendment  Nos.  1 , 2,  and  3  by  the 
New  York  Stock  Exchange,  Inc., 
Relating  to  Europearv-Style  Index 
Option  Exercise  Prices 

May  18. 1993.  '' 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  15, 1993, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Seoirities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  NYSE  submitted  three 
amendments  to  its  proposal.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend 
Exchange  Rule  703,  "Series  of  Options 
Open  for  Trading."  to  modify  the 
Exchange's  rules  governing  the  addition 
of  new  exercise  prices  for  European- 


'  See  Latter  from  Jatnet  E.  Buck.  Senior  Vice 
President  and  Secretary,  NYSE,  lo  Sharon  Lawfon, 
Assistant  Director,  Division  of  Market  Regulabon 
("Division").  Conunission,  dated  February  1, 1993 
("Amendment  No.  1");  Letter  from  lames  E.  Buck, 
Senior  Vice  President  and  Secretary,  NYSE,  to 
Sharon  Lawson,  Assistant  Director,  Division, 
Commission,  dated  March  2S,  1993  ("Amendment 
No.  2"):  and  Letter  from  |ames  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Sharon  Lawson, 
Assistant  Director,  Division,  <lated  May  4, 1993 
("Amendment  No.  3").  In  Amendment  No.  1,  the 
NYSE  proposes  to  list  additional  strike  prices  so 
long  as  the  prices  are  no  more  than  the  lesser  of 
approximately  (a)  100  points  away  from  the  current 
index  value  or  (b)  30  percent  away  from  the  ciirrent 
index  value.  Amendment  No.  2  withdraws  the 
NYSE's  original  proposal  to  amend  paragraphs  (d) 
and  (f)  of  Supplementary  Material  .30  of  Exchange 
Rule  703.  "Series  of  Options  Open  (or  Trading."  to 
permit  the  Listing  of  S2.S0  strike  price  intervals  on 
all  index  options.  Currently,  the  S2.S0  interval 
applies  only  to  options  on  the  NYSE  Composite 
Index.  In  Amendment  No.  3,  the  NYSE  represents 
that  it  «vill  provide  a  status  report  to  the 
Commission  six  months  after  the  proposed  rule 
modiflcations  become  effective. 


30210 


Federal  Regiater  /  Vol.  58,  No.  100  /  Wednesday,  May  26.  1993  /  Notices 


style'  index  options  listed  on  the 
Exchange.  Specifically,  the  proposal,  as 
amended,  allows  the  Exchange  to  open 
for  trading  series  of  European-style 
index  options  with  exercise  prices  that 
are  "reasonably  close"  to  the  numerical 
value  of  the  index  stock  group 
underlying  the  option.  In  addition,  as  an 
exception  to  the  "reasonably  close" 
standard,  the  proposal  allows  the  NYSE 
to  add  new  strike  prices  for  European- 
style  options  in  response  to 
demonstrated  customer  interest, 
provided  that  the  new  strike  prices  are 
no  more  than  the  lesser  of 
approximately  (a)  100  points  away  from 
the  current  index  value  or  (b)  30%  away 
from  the  current  index  value. 
The  text  of  the  proposal  and 
Amendment  Nos.  1,2,  and  3  are 
available  at  the  Office  of  the  Secretary, 
NYSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
secUona  (A),  (B),  and  (q  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  paragraphs  (c)  and  (d)  of 
Supplementary  Material  .30, 
"Expiration  Prices,"  of  Exchange  Rule 
703  provide  that  the  Exchange  shall 
introduce  series  when  adding  new 
expiration  months,  or  add  series  in 
response  to  movement  In  the  value  of 
the  index  stock  group,  so  as  to  maintain 
at  least  two  in-the-money,  one  at-the- 
money  and  two  out-of-the-money  series, 
at  $5.00  exercise  price  intervals,  for  all 
expiration  months  open  for  trading. 
Paragraph  (f)  of  Supplementary  Material 
.30  of  Rule  703  complements  paragraph 
(c)  by  allowing  the  Exchange  to 
introduce  additional  series  of  options  on 
the  NYSE  Composite  Index  when 
adding  new  expiration  months,  or  to 
add  additional  series  in  response  to 
movement  in  the  value  of  the  NYSE 
Composite  Index,  so  as  to  maintain  at 

»  A  Eunpan-ttyto  optioa  can  b*  «x«ciMd  only 
during  •  ip«clfl«d  p«riod  bafon  the  optton  axpliM. 


least  three  in-the-money,  one  at-the- 
money  and  three  out-of-the-money 
options  series,  at  $2.50  exercise  price 
intervals,  for  the  NYSE  Composite  Index 
in  all  expiration  months  open  for 
trading. 

The  NYSE  proposes  to  amend  the 
rules  applicable  to  European-style  index 
options  to  replace  the  specific 
references  to  the  number  of  exercise 
prices  with  a  provision  allowing  the 
Exchange  to  introduce  or  add  additional 
series  of  European- style  index  options 
so  long  as  the  exercise  price  is 
"reasonably  close"  or  "reasonably  near" 
to  the  numerical  value  of  the  underlying 
index  at  the  time  the  Exchange  adds  the 
series.  As  the  NYSE  notes,  the 
Commission  has  found  that,  for  stock 
index  options  other  than  long-term 
options,  a  series  is  "reasonably  related" 
to  the  current  index  value  of  the 
underlying  index  if  it  is  within  no  more 
than  the  lesser  of:  (a)  50  points  of  the 
current  index  value;  or  (b)  15%  of  the 
current  index  value.  For  long-term  stock 
index  options  (other  than  reduced  value 
long-term  options)  an  exercise  price  of 
an  options  series  is  "reasonably  related" 
to  the  current  index  value  if  it  is  within 
25%  of  the  current  index  value.'  The 
NYSE  also  proposes  to  adopt  an 
exception  to  the  "reasonably  related" 
standard  which  will  allow  the  NYSE  to 
add  new  strike  prices  in  Eujopean-style 
index  options  in  response  to 


'  See  SecuTiUes  Exchange  Act  Release  Nos.  31683 
(December  31. 1992).  sa  FR  3307  (order  eppTOving 
File  No.  SR-CBOE-92-3e);  31744  (Januery  15, 
1993).  58  FR  6140  (order  approving  File  No.  SR- 
CBOE-^3-01)  ("CBOE  Approval  Order")  and  31743 
Oanuvy  15, 1903).  58  FR  6138  (order  approving 
File  No.  SR-Aii»«x-93-02(  ("Amex  Approval 
Order").  In  the  CBOE  Approval  Order,  the 
Commission  approved  a  proposal  by  the  Chicago 
Board  Options  Exchange.  Inc.  CCBOE")  which 
provided  that,  except  for  long-term  index  options, 
the  exercise  price  of  an  index  option  is  "reasonably 
related  to  the  current  index  value  of  the  underlying 
index"  if  the  exercise  price  is  within  no  more  than 
the  lesser  of  (i)  50  poinU  of  the  current  value  of  the 
index,  or  (ii)  15%  of  the  current  index  value.  For 
long-term  options  (other  than  reduced  value  long- 
term  options),  the  exerdse  price  of  an  index  option 
is  "reasonably  related  to  the  current  index  value  of 
the  underlying  index"  if  the  exercise  price  is  within 
25%  of  the  currant  index  value.  As  an  exception  to 
the  ••Reasonably  Related"  Standard,  the  CBOE 
Approval  Order  also  allows  the  CBOE  to  open  for 
trading  additional  series  of  the  same  European-style 
index  options  (other  than  options  based  on  the 
Standard  k  Poor's  100  Index)  provided  that 
demonstrated  customer  interest  exists  and 
provided,  further,  that  the  new  strike  prices  are  no 
more  than  the  lesser  of  approximately  (i)  100  points 
away  from  the  current  index  value:  or  (ii)  30%  away 
from  the  cunent  Index  value.  Similarly,  the  Amex 
Approval  Order  allows  the  American  Stock 
Exchange.  Inc.  ("Amex")  to  lUl  additional  seriet  for 
iU  European-style  stock  indexes  which  are  greater 
than  15%or50pointsof  the  current  index  value 
(whichever  is  less)  but  do  not  exceed  30%  or  100 
points  of  the  current  index  value  (whichever  is 
less),  provided  that  demonstrated  customer  interest 
exists  prior  to  the  listing  of  such  series. 


demonstrated  customer  interest  prior  to 
the  listing  of  the  series  and  so  long  as 
the  new  strike  prices  are  no  more  than 
the  lesser  of  approximately  (a)  100 
points  away  from  the  current  index 
value  or  (b)  30%  away  from  the  current 
index  value.*  The  Exchange  believes 
that  this  standard  will  allow  the  NYSE 
to  respond  to  the  needs  of  an  important 
segment  of  the  investing  public. 

In  Amendment  No.  2,  the  Exchange 
represents  that  it  will  introduce  new 
strike  prices  pursuant  to  the 
"demonstrated  customer  interest" 
provision  only  in  response  to  requests 
from  corporate,  institutional,  or 
individual  customers  and  not  in 
response  to  the  requests  of  market 
makers  seeking  to  trade  for  their  own 
accounts.  In  addition,  the  NYSE  states 
that  it  will  delist  any  series  that  it  has 
opened  pursuant  to  the  "demonstrated 
customer  interest"  provision  when  no 
put  or  call  open  interest  exists  in  the 
series.  Finally,  the  NYSE  represents  that 
when  a  new  strike  has  been  listed 
pursuant  to  the  proposal,  the  Exchange 
will  not  automatically  fill  in  strike 
prices  between  the  newly  added  strikes 
and  the  highest  and  lowest  existing 
strikes  on  the  index.  Rather,  the  NYSE 
states  that  it  will  open  "in  between" 
series  when  doing  so  is  consistent  with 
the  maintenance  of  a  fair  and  orderly 
market.  > 

While  the  proposed  rule  change 
grants  the  Exchange  the  discretion  to 
open  for  trading  a  greater  number  of 
series  of  index  options  that  is  presently 
the  case,  the  Exdiange  represents  that 
its  system  capacity  is  sufficient  to  meet 
any  foreseeable  Increase  in  demand  that 
might  result  from  an  increase  in  open 
index  options  series.  In  addition,  the 
Options  Price  Reporting  Authority 
("OPRA")  represents  that  the  additional 
option  series  that  may  be  added  under 
the  proposal  should  have  no  material 
impact  on  OPRA's  capacity." 

Tlie  NYSE  believes  that  the  added 
flexibility  offered  by  the  proposed  rule 
change  will  allow  the  Exchange  to  offer 
investors  greater  flexibility  in  planning 
and  pursuing  trading  strategies.  The 
Exchange  also  believes  that  the 
proposed  rule  change  will  allow  the 
Exchange  to  facilitate  hedging  activity 
by  adding  new  series  at  appropriate 
exercise  prices  in  response  to  market 
movements  and  investor  demand. 


*  The  CBOE  and  Amex  Approval  Orders  contain 
the  same  exception  to  the  "reasonably  related" 
standard. 

*  See  Ameodmenl  No.  2.  $upro  note  1. 

•See  Lener  from  )oeepb  P.  Corrigan.  ExecuUv* 
Director,  OPHA.  to  David  Krell,  Vice  Praudent. 
Options  *  Index  Product*.  NYSE,  dated  March  16 
1993  COPR  Letter-T. 
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>    The  NYSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  under  the  Act  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest.  The 
NYSE  believes  that  the  proposed  rule 
change  is  consistent  with  these  goals 
because  it  proposes  to  make  generic  the 
I  rules  pursuant  to  which  the  Exchange 
may  introduce  or  add  exercise  prices  for 
Exchange-traded  index  options,  thereby 
providing  greater  flexibility  for  the 
investing  public. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  1934  Act. 

,  (C)  Self-Regulatory  Organization's 
j  Statement  on  Comments  on  the 
I  Proposed  Rule  Change  Received  From 
:  Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
;  does  not  intend  to  solicit,  comments  on 
ithe  proposed  rule  change.  The  Exchange 
'has  not  received  any  unsolicited  written 
comments  from  members  or  other 
1  interested  parties. 

I  III.  Date  of  Effectiveness  of  the 

I  Proposed  Rule  Change  and  Timing  for 

i  Commission  Action 

1     The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b){2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6  (b)(5).' 
Specifically,  the  Commission  believes 
that  the  proposal  will  provide  investors 
with  more  flexibility  in  the  trading  of 
European-style  index  options,  thereby 
protecting  investors  and  furthering  the 
public  interest  by  allowing  investors  to 
establish  options  positions  that  are 
better  tailored  to  meet  their  investment 
objectives. 

The  Commission  believes  that  the 
NYSE's  proposal  strikes  a  reasonable 
balance  between  the  Exchange's  need  to 
be  accommodate  the  needs  of  investors 
and  the  need  to  avoid  the  excessive 
proliferation  of  options  series.  In  this 
regard,  the  proposal  provides  that  the 
options  price  of  each  series  of  options 
opened  for  trading  shall  be  "reasonably 
close"  to  oirrent  value  of  the  underlying 


index.  The  Commission  interprets  the 
"reasonably  close"  or  "reasonably 
related"  standard  to  mean  that  an 
exchange  may  open  additional  index 
option  series  if  the  current  value  of  the 
underlying  index  is  within  no  more 
than  the  lesser  of:  (a)  50  points  of  the 
current  index  value;  or  (b)  15%  of  the 
current  index  value.  For  long-term  stock 
index  options  (other  than  reduced  value 
long-term  options),  the  Commission 
believes  that  an  exercise  price  of  an 
options  series  is  "reasonably  related"  to 
the  current  index  value  if  it  is  within 
25%  of  the  current  index  value." 

In  addition,  the  Commission  notes 
that  the  "demonstrated  customer 
interest"  provision  allows  the  NYSE  to 
list  additional  strike  prices  for 
European-style  stock  index  options  only 
if  there  is  demonstrated  customer 
interest  in  the  additional  strikes." 

Further,  in  connection  with  the 
"demonstrated  customer  interest" 
provision,  the  Commission  notes  that 
the  NYSE  has  represented  that  it  will 
not  automatically  "fill  in"  strike  prices 
between  the  strikes  added  under  the 
proposal  and  the  highest  and  lowest 
existing  strikes  on  an  index,'°  and,  in 
addition,  that  the  NYSE  has  developed 
surveillance  procedures  designed  to 
monitor  the  addition  of  new  strikes 
pursuant  to  the  proposal.  The 
Commission  believes  that  these 
requirements  should  provide  the  NYSE 
with  the  tlexibility  to  open  additional 
index  options  series  in  response  to 
genuine  customer  interest  and,  at  the 
same  time,  appropriately  limit  the 
number  of  index  options  series  that  may 
be  outstanding  at  any  one  time.  Finally, 
based  on  representations  from  the  NYSE 
and  OPRA,'*  the  Commission  believes 
that  both  will  have  adequate  computer 
processing  capacity  to  accommodate  the 


'  IS  U.S.C  78f(bM5)  (1962). 


■See  Securities  Exchange  Act  Release  No.  316B3 
and  CBOE  Approval  Order,  supra  note  3.  See  also 
Amex  Approval  Order,  supra  note  3. 

"The  Commission  notes,  as  it  found  in  the  Amex 
and  CBOE  Approval  Orders,  that  although  market 
makers  may  engage  in  transactions  in  the  new  series 
listed  pursuant  to  Lhe  "demoiutraled  customer 
interest"  provision  after  the  series  hnve  been  listed 
due  to  customer  interest,  the  Commission  does  not 
expect  that  the  additional  strikes  will  be  used 
primarily  for  traruactions  among  market  makers. 
Moreover,  the  NYSE's  surveillance  procedures  will 
enable  the  NYSE  and  the  Commission  to  determine 
whether  the  strikes  being  added  pursuant  to  the 
proposal  are  being  used  primarily  by  market 
makers.  In  such  a  ca&e,  the  Commission  may  at  a 
future  time  determine  that  the  use  of  such  strikes 
the  inconsistent  with  the  maintenance  of  fair  and 
orderly  markets  and  section  6(b)(S)  of  the  Act 

^"See  Amendment  No.  2,  supm  note  1.  When 
listing  additional  strikes  pursuant  to  the 
"demonstration  customer  interest"  provisions,  the 
Commission  expects  the  NYSE  to  consider  whether 
the  listing  of  such  strikes  will  be  consistent  with  the 
maintenance  of  a  (air  and  orderly  market 

"  See  OPRA  Letter,  supra  note  6. 


additional  strike  prices  that  may  be 
listed  under  the  proposal. 

In  summary,  the  Commission  believes 
that  the  benefits  to  be  derived  from  the 
proposal  in  accommodating  the  needs 
and  objectives  of  investors  outweigh  the 

fiossible  adverse  effects  on  market 
iquidity  due  to  the  dispersion  of 
trading  interest  in  more  options  series. 

Nevertheless,  the  Commission  has 
requested  that  the  NYSE  monitor  the 
addition  of  strikes  under  the  rule.  The 
NYSE  has  agreed  to  provide  a  status 
report  to  the  Commission  six  months 
after  the  proposed  rule  modifications 
become  effective.'*  The  report  will 
include,  at  a  minimum,  the  following 
information:  The  total  number  of 
investor  requests  for  additional  strike 
prices;  the  types  of  market  participants 
that  have  made  those  requests;  the 
number  of  requests  granted  and  denied; 
the  total  percentage  of  transactions  that 
involve  customers  trading  with  market 
makers  (as  opposed  to  market  makers 
trading  with  other  market  makers);  a 
description  of  Exchange  surveillance 
inquiries  or  studies  of  potential  abuses 
or  violations  of  the  rule,  and  a 
description  of  Exchange  actions  that 
result  from  such  inquiries  and  studies; 
the  effect  (if  any)  of  the  additional  strike 
prices  on  the  liquidity  of  outstanding 
strike  prices;  and  the  effect  of  the 
additional  series  on  the  capacity  of  the 
automated  systems  of  the  Exchange, 
OPRA,  and  vendors. 

The  Commission  finds  good  cause  for 
approving  the  NYSE's  proposal  and 
Amendment  Nos.  1,  2,  and  3  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  that  the 
proposed  rule  change,  as  amended, 
adopts  the  same  standards  as  those 
previously  adopted  by  the  CBOE  and 
the  Amex.  The  Commission  received  no 
comment  letters  on  those  propcsais  and 
believes  that  the  NYSE's  proposal  raises 
no  new  regulatory  issues.  Accordingly, 
the  Commission  believes  that  it  is 
appropriate  and  consistent  with  .«;ections 
6(b)(5)  and  19(b)  of  the  Act  to  approve 
the  NYSE's  proposal  on  an  accelerated 
basis. 

IV  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.,      ' 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


"  See  Amendment  No.  3,  supra  note  1. 
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with  rasped  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  June 
16, 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-93- 
03)  is  approved. 

For  the  Commission,  by  the  Division  of 
Marlut  Regulation,  pursuant  to  delegated 
authority." 

Margarat  H.  McFarUnd. 

Deputy  Secretary. 

(FR  Doc  93-12460  Filed  S-25-93;  8:45  am] 

SNJJNO  coot  MIO-OMi 


Diflitran  Syatama,  Ind.;  Order  of 
Suapanalon  of  Trading 

[Foe  Na  500-1] 
May  21, 1993. 

It  appears  to  the  Seciuities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate  current 
information  concerning  the  securities  of 
Digitran  Systems,  Inc.,  and  that 
questions  have  been  raised  about  the 
adequacy  and  accuracy  of  the  publicly 
disseminated  information  concerning, 
among  other  things,  revenue  the 
company  recognized  for  its  fiscal  year 
ended  April  30, 1992,  and  the 
company's  interim  financial  statements 
during  fiscal  year  1993.  The 
Commission  is  of  the  opinion  that  the 
public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12{k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  company,  on  the  American  Stock 
Exchange  or  otherwise,  is  suspended  for 
he  period  from  10.30  a.m.  EJ).T.,  May 
21. 1993  through  11:59  p.m.  EDT,  on 
June  4, 1993. 


"15  U.S.C  78»(b)(2)  (1982). 

"  17  CFR  200.30-3<«Xl2)  ClSMJ. 


By  the  Commission. 
Jonathm  G.  Katx, 
Secretary. 

(PR  Doa  93-12459  Filed  S-25-93: 8:45  am) 
•HJJNO  COOC  M1»-01-« 


SMALL  BUSINESS  ADMINISTRATION 

[Dedaratlon  of  Disaster  Loan  Area  12642; 
AmdtNo.1] 

Iowa;  Declaration  of  Oiaaatar  i.oan 
Area 

The  above-numbered  Declaration  is 
hereby  amended  to  include  Cedar,  Des 
Moines,  Floyd,  Kossuth,  Louisa, 
Mitchell  and  Scott  Counties  and  the 
contiguous  counties  of  Clinton,  Emmet. 
Hancock,  Henry,  Howard,  Lee,  Palo 
Alto,  Washington,  Winnebago  and 
Worth  in  the  State  of  Iowa;  Uie 
contiguous  county  of  Henderson  in  the 
State  of  Illinois;  and  the  contiguous 
counties  of  Faribauh,  Martin  and  Mower 
in  the  State  of  Minnesota. 

The  number  assigned  for  economic 
injury  for  the  State  of  Minnesota  is 
7910. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  phys  damage  is  June  25, 
1993  and  for  economic  injuiry  the  date 
is  January  26. 1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  14. 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc  93-12441  Filed  5-25-93;  8:45  am] 

BIUJNO  COOC  M28-0t-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rula  on  Application  To 
Impoaa  a  Paaa«f>gar  Facility  Charga 
(PFC)  at  Port  Columbua  International 
Airport,  ColumlMja,  OH 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Port 
Columbus  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 


DATES:  Comments  must  be  received  on 
or  before  June  25, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry 
Hedrick  A.A.E.,  Executive  Director,  of 
the  Columbus  Municipal  Airport 
Authority  at  the  following  address:  Port 
Columbus  International  Airport,  4600 
International  Gateway,  Columbus,  Ohio 
43219. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Columbus 
Municipal  Airport  Authority  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dean  C  Nitz,  Manager,  Detroit 
Airports  District  Office,  8820  Beck 
Road,  Belleville,  Michigan  48111.  (313) 
487-7300.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPt^MENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose, 
a  PFC  at  Port  Columbus  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  May  5, 1993,  the  FAA  determined 
that  the  application  to  impose  a  PFC 
submitted  by  Columbus  Municipal 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
S  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  part,  no  later  than  July  22, 
1993. 

The  following  is  a  brief  overview  of 
application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  January 

13, 1994 
Proposed  charge  expiration  date:  July 

13, 1996 
Total  estimated  PFC  revenue: 

$16,270,256 
Brief  description  of  proposed  project(s}: 

1.  Electronic  Monitoring/ Airfield 
Lighting 

2.  Sawyer  Road  Rehabilitation 

3.  Airfield  Guidance  Signs 

4.  Relocate  TW  D/Run-up  Apron. 
Engineering 

5.  Master  Plan/Part  150  Amendments 


IMI 
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6.  Ramp  Sweeper 

7.  Airfield  Fencing  Phase  II 

8.  Emergency  Preparedness  Eqiup7 
Cooun. 

9.  Relocate  Control  Room 
lO.Land  Acquisition,  West  Side 

11.  Land  Acquisition,  Englewood 
Heights 

12.  Residential  Soundproofing,  Phase 
I 

13.  North  Concovirse  Expansion 

14.  Terminal  Building  Modifications 

15.  Terminal  Curbfront 
Improvements,  Planning 

16.  Gate  Ramp  Expansion 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators 
'  'Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
WFORMA-nON  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Port 
Colubmus  International  Airport. 

Issued  in  Des  Plaines,  Illinois,  on  May  18. 
1993. 

Larry  H.  Ladendoif, 

Assistant  Manager,  Airports  Divisions,  Great 
Lakes  Region. 

[FR  Doc.  93-12445  Filed  5-25-93;  8:45  am] 

BILUNG  CODE  4»ie-1»-M 


Powerplant  Rre  Detection  Instruments 
(Thermal  and  Flame  Contact  Types); 
Change  In  Technical  Standard  Order 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  change  to  technical 
standard  order. 

SUMMARY:  By  this  notice,  a  change  is 
incorporated  into  Technical  Standard 
Order  (TSO)  Clle.  This  change  deletes 
a  test  requirement  that  was  not  a  part  of 
the  proposed  TSO  available  for  public 
review.  Addition  of  this  test  represents 
a  significant  change  to  the  requirements 
without  notice.  Accordingly,  the  test 
requirement  is  deleted. 
EFFECTIVE  DATE:  May  26,  1993. 
FDR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch,  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591,  Telephone  (202) 
267-9546. 

SUPPt-EMENTARY  INFORMATION: 

Backgroand 

Paragraph  2,  Additions,  (ii),  of 
Technical  Standard  Order  (TSO)  Clle 


states  that;  In  addition  to  Aerospace 
Standard  (AS)  8028,  Required  Tests,  the 
following  test  shall  be  conducted:  "With 
the  system  energized,  crush  the  half 
inch  section  of  the  sensing  element 
adjacent  to  one  end  of  the  sensor  loop 
or  the  transponder  between  two  flat 
plates,  until  the  width  of  the  sensor  is 
reduced  to  25  percent  of  its  nominal 
diameter.  No  false  warning  shall  result. 
Flame  test  5.1.1  of  AS  8028  shall  be 
applied  to  the  sensing  element  at  the 
point  most  remote  from  the  flattened 
section.  The  system  shall  warn  vrithin  5 
seconds  maximum  unless  the  defect  is 
revealed  by  the  test  of  3.5  of  AS  8028." 
This  test  requirement  was  not  contained 
in  the  proposed  TSO  that  was  made 
available  for  pubhc  review,  but  was 
included  when  the  TSO  was  issued  last 
year.  The  FAA  has  concluded  that  since 
the  requirement  was  not  proposed  and 
the  public  did  not  have  the  opportunity 
to  comment,  the  requirement  should  l)e 
removed. 

This  removal  will  have  no  effect  on 
previous  or  future  powerplant  fire 
detection  instruments  (thermal  and 
flame  contact  types)  design  approvals 
since  no  approval  has  been  granted 
since  the  TSO  was  issued  on  October 
17, 1992. 

The  removal  of  the  test  requirement  is 
effective  upon  publication  of  this  notice. 

Issued  in  Washington,  DC,  on  May  19, 

1993. 

Daniel  P.  Salvano. 

Acting  Manager.  Aircraft  Engineering 
Division.  Aircraft  Certification  Service. 
[FR  Doc.  93-12444  Filed  5-25-93;  8:45  ami 
MLUNO  COOE  4*10-1»-M 


Federal  Transit  Administration 

Bus  Testing  Program;  Avallablilty  of 
Draft  Guideiinet 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  proposed  guidelines  for 
the  testing  of  small  buses  and  the  partial 
testing  of  previously  tested  buses  under 
the  Federal  Transit  Administration's 
(FTA)  bus  testing  program  (49  CFR  part 
665).  Such  testing  is  statutorily 
mandated  by  section  12(h)  of  the 
Federal  Transit  Act,  as  amended. 

A  copy  of  the  proposed  guidelines  has 
been  placed  in  the  FTA's  bus  testing 
docket.  Docket  8^B.  and  is  available  for 
public  inspection  from  Monday.  April 
26, 1993,  until  June  23, 1993,  in  the 
Docket  Room  of  the  FTA's  Office  of  the 
Chief  Counsel,  room  9316,  400  Seventh 
Street  SW..  Washington,  DC  20590, 


between  the  hours  of  9  a.m.  and  4  p.m.. 
Eastern  Daylight  Time.  Additional 
copies  can  be  obtained  by  contacting 
Steven  A.  Barsony,  Director,  Office  of 
Engineering  Evaluations,  FTA  Office  of 
Technical  Assistance  and  Safety,  (202) 
366-0090. 

DATES:  Comments  are  due  by  June  23, 
1993.  Comments  received  after  this  date 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be 
addressed  to:  Federal  Transit 
Administration,  Office  of  the  Chief 
Counsel,  Docket  89-B,  400  Seventh 
Street  SW.,  room  9316,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Steven  A.  Barsony, 
Director.  Office  of  Engineering,  Office  of 
Technical  Assistance  and  Safety,  FTA, 
(202)  366-0090.  For  legal  issues: 
Richard  L.  Wong,  Attorney-Advisor, 
FTA  Office  of  the  Chief  Counsel,  (202) 
366-1936. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  28. 1992,  the  FTA  published 
an  Interim  Final  Rule  (IFR)  on  its  bus 
testing  program  (57  FR  33394).  Among 
other  things,  the  IFR  provided  for  the 
partial  testing  of  vehicles  which  have 
previously  completed  testing  of  the 
FTA-sponsored  bus  testing  facility  at  the 
Pennsylvania  Transportation  Institute 
(PTI)  at  Altoona,  Pennsylvania,  but  are 
later  produced  with  a  major  change  in 
configuration  or  component.  The  IFR 
also  added  two  new  vehicle  t3rpes  (small 
vehicles  with  service  lives  of  4  and  5 
years)  to  the  categories  of  vehicles 
subject  to  testing  at  PTT.  Because  of 
numerous  requests  from  commenters  to 
the  docket,  the  effective  date  of  the  rule 
as  it  ap^ilied  to  these  two  vehicle  types 
was  delayed  until  February  10.  1993  (57 
FR  46814,  October  13, 1992),  and  again 
until  October  1.  1993  (58  FR  10989, 
February  23, 1993).  Further,  a  February 
23, 1993  FR  notice  extended  the 
comment  period  for  120  days,  until  June 
23, 1993,  to  seek  additional  comments 
on  particular  issues. 

In  this  connection,  the  FTA  has 
draftet^ proposed  guidelines  which 
establish  criteria  for  the  partial  testing  of 
buses  which  have  previously  completed 
testing  at  PTI.  but  later  are 
manufactured  with  a  major  change  in 
configuration  or  component.  In  general, 
the  testing  procedures  in  the  guidelines 
are  not  subject  to  the  rulemaking 
process,  but  rather  are  determined  by 
the  FTA  and  the  PTI  bus  testing  facility. 
However,  the  proposed  guidelines  also 
introduce  and  describe  a  "family  of 
vehicles"  concept  that  the  FTA  may  use 
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in  deteimining  whether  a  bus  needs  to 
be  tested  and  which  tests  apply  with 
regard  to  the  bus  testing  regulation.  This 
notice  seeks  public  comment  on 
whether  this  "family  of  vehicles" 
concept  could  be  used  to  further 
subdivide  the  remaining  5-year  and  4- 
year  service  life  categories  of  vehicles  to 
permit  a  phase-in  of  testing,  should  one 
be  necessary. 

Comments  on  these  aspects  of  the 
proposed  guidelines  are  due  no  later 
than  June  23. 1993.  the  closing  date 
announced  in  the  FTA's  February  23, 
1993  Federal  Register  notice. 

Issued  on:  May  20, 1993. 
Robert  H.  McManuf. 
Acting  Administrator. 

fFR  Doc.  93-12392  Filed  5-25-93;  8:45  ami 
MJJNO  COOC  4910-S7-H 


National  Highway  Traffic  Safety 
Admlnlatratlon 

[Docket  No.  93-36;  Notice  1] 

B.A.T.  Inc.;  Receipt  of  Petition  for 
Temporary  Exemption  From  Two 
Federal  Motor  Vehicle  Safety 
Standarda 

B.A.T.  ("Battery  Automated 
Transportation")  Inc.  of  West  Valley 
Qty,  Utah,  has  petitioned  to  be 
exempted  from  two  Federal  motor 
vehicle  safety  standards  for  trucks  that 
it  converts  to  electric  power.  The  basis 
of  the  petition  is  that  an  exemption  will 
facilitate  the  development  and  field 
evaluation  of  low-emission  motor 
vehicles. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  agency 
regulations  on  the  subject  (49  CFR 
555.7(a))  and  does  not  represent  any 
agency  decision  on  the  merits  of  the 
petition. 

Petitioner  intends  to  convert  1993 
model  Ford  Ranger  pickup  trucks  to 
electric  power.  It  requests  an  exemption 
for  two  years.  The  basis  of  the  petition 
is  that  a  temporary  exemption  would 
facilitate  the  development  and  field 
evaluation  of  a  low-emission  motor 
vehicle,  as  provided  by  49  CFR  555.6(c). 
The  petitioner  will  not  manufacture 
more  than  2,500  vehicles  during  any  12- 
month  period  that  the  exemption  is  in 
effiact. 

Although  the  vehicles  to  be  converted 
are  certified  by  their  original 
manufacturer  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards,  petitioner  has  determined 
that  the  vehicles  may  not  conform  with 
two  Federal  motor  vehicle  safety 
standards  after  their  modification.  The 
standards  and  sections  for  which 


exemptions  were  requested  are 
discussed  more  fully  below. 

1.  Standard  No.  204.  Steering  Contrtil 
Rearward  Displacement 

Petitioner  notes  that  "[slteering 
columns  can  be  pushed  back  during  a 
front  end  crash."  It  observes  that  "|t]he 
steering  column  in  the  Ford  Ranger  ICE 
[internal  combustion  engine]  terminates 
in  back  of  the  engine  block  but  in  front 
of  the  EV  (electric  vehicle)  motor."  It 
asks  whether  this  will  result  in  forcing 
"the  steering  column  back  into  the 
driver  since  the  engine  block  is  not 
there  to  stop  the  front  end  from 
collapsing." 

The  petitioners's  analysis  is  that  the 
performance  of  the  original 
"collapsible"  steering  column  ought  not 
to  be  affected  by  the  conversion.  The 
steering  system  is  attached  to  the  frame 
at  a  point  in  front  of  the  motor  mounts 
where  the  fr^me  ought  to  deform  in  a 
frontal  impact.  The  deformation  of  the 
frame  should  create  sufficient  stress  on 
the  steering  column  to  cause  it  to  buckle 
at  one  or  both  of  its  universal  joints. 
Further,  the  steering  column  has  a  slip 
connection  between  the  two  universal 
joints  "which  should  compress  the 
length  of  the  steering  column  under 
most  impact  conditions."  For  this 
reason,  the  petitioner  argues  that  an 
exemption  would  not  unreasonably 
degrade  the  safety  of  the  vehicle. 
However,  the  petitioner  concedes  that 
"(jlust  how  the  deformity  will  occur  is 
hard  to  predict  without  actual  crash 
tests  or  at  least  computer  simulated 
crash  tests." 

2.  Standard  No.  208  Occupant  Crash 
Protection 

Petitioner  produces  a  vehicle  that  is 
subject  to  paragraph  S5.1,  which 
requires  compliances  during  a  frontal 
impact  into  a  fixed  barrier  at  30  m.p.h. 
It  requests  exemption  from  this 
requirement.  It  argues  that  an  exemption 
would  not  unreasonably  degrade  the 
safety  of  the  vehicle  because  the 
conversion  ought  to  be  safer  in  a  frontal 
impact  because  there  is  no  internal 
combustion  engine  to  break  through  the 
firewall,  while  the  EV  motor  is  below 
the  floor  and  in  the  event  of  a  crash 
should  be  pushed  back  under  the 
passenger  compartment. 

The  petitioner  also  argues  that  its  EV 
conversion  is  probably  "safer"  than  its 
ICE  counterpart  because  it  has  a  lower 
center  of  gravity  and  is  therefore  less 
prone  to  roll.  Most  of  the  batteries  are 
placed  between  the  frame  under  the  bed 
of  the  truck.  It  also  argues  that  the 
"enern'  source"  is  safer  since  it  is  not 
dependent  upon  a  volatile  fuel,  nor 


equipped  with  a  catalytic  converter 
"that  can  start  a  fire." 

Further,  the  petitioner  argues, 
granting  the  exemption  would  be  in  the 
public  interest  and  consistent  with  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  because  the  vehicles  "are  non 
polluting  electric  vehicles"  which  will 
improve  air  quality  where  they  are 
operated"  and,  for  the  reasons 
previously  expressed,  are  "probably 
safer"  than  their  ICE  counterparts.  The 
company  "is  dedicated  to  cleaning  up 
the  environment"  and  it  believes  that 
"producing  safe,  economical,  and 
practical  electric  vehicles  is  the  most 
practical  way  of  doing  so."  The 
petitioner  has  made  arrangements  with 
the  Lawrence  Livermore  National 
Laboratory  to  do  computer  simulated 
crash  testing,  and  the  laboratory  is 
"currently  working  with  the  crash  test 
results  of  tests  on  the  Ford  Ranger  ICE." 

Interested  person  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  Docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  St.  SW.,  Washington. 
DC  20590.  It  is  requested  but  not 
reouired  that  10  copies  be  submitted. 

AH  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Notice  of  final  action  on  the 
petition  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  June  24, 1993. 

(15  U.S.C.  1410;  delegation  of  authority  at  49 
CTR  1.50  and  501.8) 

Issued  on  May  20, 1993. 
Bury  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  93-12389  Filed  5-25-93;  8:45  am| 
BiujNa  cooc  4*io-a*-M 


Denial  of  Motor  Vehicle  Defect  Petition 

This  notice  sets  forth  the  reasons  for 
denial  of  a  petition  submitted  to  NHTSA 
under  section  124  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966. 
as  amended  (15  U.S.C.  1381  et  seq.). 

Mr.  Eugene  W.  Meng  and  Mr.  Edward 
J.  Horkey  petitioned  the  National 
Highway  Traffic  Safety  Administration 
by  letter  dated  December  21, 1992, 
requesting  that  a  defect  investigation  be 
conducted  of  alleged  defective  antilock 
brake  systems  (ABS)  on  certain  vans  and 
multi-purpose  vehicles  manufactured  by 
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General  Motors  Corporation  (GM).  The 
specific  vehicles  dted  in  the  petition 
were  the  1990  through  1993  RA'  Series 
Suburbans,  C/K  Series  Light  Trucks.  S/ 
T  Series  Blazers  and  Jimmys,  G  Series 
and  M/L  Series  Vans.  The  petitioners 
state  that  these  vehicles  were  all 
equipped  with  a  four  wheel  antilock 
braking  system  (4WAL)  manufoctured 
by  Kelsey  Hayes. 

Each  of  the  allegations  made  in  the 
petition  were  anafyzed  as  follows: 

1.  The  4WAL  operation  on  these 
vehicles  produces  substantially  longer 
stopping  distances  than  those  obtainable 
witn  the  system  disabled.  This  is 
contrary  to  published  claims. 

The  stopping  distances  obtained  in 
the  petitioners'  tests  in  the  inactive 
mode,  when  compared  with  the  active 
mode,  are  not  significantly  longer.  The 
stopping  distances  reported  by  the 
petitioners  with  the  ABS  disabled  are 
not  reasonable,  so  no  valid  comparison 
can  be  made.  It  has  been  reported  in 
prior  studies  of  ABS  performance  that 
the  advantages  of  maintaining  control  in 
all  panic  braking  situations,  and  shorter 
stepping  distances  on  low  coefficient  of 
friction  surfaces,  outweighed  any  slight 
increase  in  stopping  distance  on  dry, 
high  coefficient  of  friction  surfaces. 

2.  The  brakes  do  not  respond  in 
accordance  with  drivers'  expectations 
based  on  experience  with  other  brake 
systems.  This  will  lead  to  accidents, 
injuries,  and  loss  of  Ufe. 

Any  driver,  when  first  confronted 
with  a  panic  stop  in  an  ABS  equipped 
vehicle,  may  be  surprised  by  the  brake 
performance.  Systems  such  as  the 
Kelsey  Hayes  4WAL,  which  operate  at 
lower  cycling  frequency  with  the 
corresponding  tactile  operator  feedback, 
can  be  distiubing  to  some  drivers.  This 
does  not  outwei^  the  safety  advantages 
of  maintenance  of  control  and  improved 
braking  on  slippery  surfaces. 

3.  The  4WAL  system  requires  special 
procedures  to  obtain  maximum  benefits. 
Reportedly  the  Police  Department  of  the 
city  of  Tempe,  Arizona,  was  given  a 
video  tape  and  special  instructions  on 
how  to  drive  ABS  equipped  cars. 

In  some  instances,  particularly  in  the 
police  equipped  Chevrolet  Caprice 
vehicles  mentioned  by  the  petitioners, 
drivers  confronted  with  an  ABS  active 
stop  have  shown  a  tendency  to  "pump" 
the  brakes.  Since  the  ABS  system  is 
already  pumping  the  brakes,  any  such 
activity  by  the  driver  is  likely  to 
increase  stopping  distances.  This 
phenomena  is  present  in  any  ABS 
system,  including  the  Kelsey  Hayes 
4WAL.  As  ABS  systems  become  more 
common,  drivers'  awareness  that 
optimum  ABS  performance  is  obtained 
by  maintaining  pedal  force  during  the 


stop  will  become  gmeral  knowledge. 
The  owmer's  manuals  should,  and 
frequently  do,  include  this  information. 
Driver  training  courses  could  include 
this  information.  This  fact  does  not 
support  any  reasonable  assumption  of  a 
safety-related  defiact  in  ABS  systems. 

4.  Some  of  the  ABS  stops  produced  a 
severe  tendency  to  yaw  side  to  side  due 
to  the  front  brakes  being  applied 
abruptly  on  one  side,  releasied,  then 
appUed  abruptly  on  the  other  side.  This 
could  lead  to  kws  of  control  in  an 
emergency,  wiildi  is  extremely 
dangerous  and  totally  unacceptable. 

On  any  ABS  system  with  independent 
control  of  the  front  brakes,  there  is 
braking  input  to  the  vehicle's  steering 
mechanism.  This  can  result  in  steering 
wheel  shaking,  and  some  yawing  of  the 
vehicle.  A  certain  amount  of  this 
behavior  is  normal,  however,  if  the  front 
foundation  brakes  and  front  suspension 
are  not  in  good  working  order,  the 
yawing  can  be  more  severe.  It  is  possible 
that  the  one  tested  by  the  petitioners, 
which  was  reported  to  exhibit  yawing 
behavior  during  hard  braking,  bad  some 
other  problem  not  related  to  the  ABS 
operation. 

5.  The  bet  that  the  owner  of  the 
vehicle  would  normally  not  experience 
any  problem  with  the  brakes  until  an 
emergency  arises,  then  would  be  totally 
surprised  by  the  abnormal  behavior  of 
the  brakes,  makes  this  defect  extremely 
dangerous.  What  makes  this  defect  so 
offiensive  is  that  ABS  when  properly 
executed  could  quite  possibly  be  the 
single  most  effiactive  safety  system  ever 
to  be  put  on  motor  vehicles,  since  it 
does  not  attempt  to  protect  occupants 
after  the  impact,  but  eliminates  tne 
impact  altogether,  thereby  saving  lives, 
reducing  injuries,  and  reducing  property 
damage. 

This  point  is  essentially  the  same  as 
point  2  which  has  been  previously 
discussed.  Drivers  would  become 
familiar  following  the  first  occurrence  of 
ABS  activity  in  a  panic  stop.  This  would 
tend  to  indicate  that  ariy  complaints  of 
ABS  performance  related  to  this 
learning  experience  would  be  early  in 
the  period  of  ownership  of  the  vehicle. 

6.  The  4WAL  system  adds 
si^ificantly  to  the  cost  of  the  vehicle. 

This  issue  is  an  economic  one  and  is 
beyond  the  scope  of  consideration  by 
the  Office  of  Defects  Investigation  (ODI). 
The  cost  of  a  vehicle,  vehicle  system,  or 
items  of  motor  vehicle  equipment  is 
never  used  as  a  basis  for  its  recall. 

7.  The  4WAL  system  cannot  be 
serviced  by  the  average  competent 
mechanic.  Dealers  are  finding  it 
necessary  to  send  one  or  two  mechanics 
to  special  schools  to  become  trained  as 
the  in-house  expert.  Specific  training 


and  complex  computer  equipment  is 
required  for  the  check-out  procedures. 

'The  4WAL  system  includes  the 
Electro  Hydraulic  Control  Unit,  which 
contains  Uie  computer,  the  control 
valves,  and  accumulators.  This  unit  is 
not  serviceable  in  tiie  field  at  the 
present  time,  but  must  be  replaced  in 
the  event  of  failure.  This  is  the  service 
procedure  ^Mcified  by  ChA.  Otlier 
components  of  the  braking  system,  such 
as  wheel  speed  sensors,  are  also 
replaced  in  the  event  of  foilure.  In  this 
way,  the  system  can  be  repaired  and  the 
vehicle  restored  to  safe  service.  Repair 
procedures  are  not  a  basis  for  a  safety 
recall  of  a  vehicle. 

Testing  performed  by  the  petitioners 
and  by  ODI  on  the  sub)ect  vehicles 
resulted  in  a  slight  increase  In  stopping 
distance  when  the  ABS  activated.  The 
safety  advantage  of  maintaining  vehicle 
control  in  all  [>anic  braking  situations, 
as  well  as  reduced  stopping  distances 
on  low  coefficient  of  friction  surfaces, 
e.g.,  wet  roads,  outwei^  any  slight 
increase  in  stopping  distance  on  dry, 
high  coefficient  of  friction  surfaces. 
Thus,  the  performance  of  the  subject 
ABS  does  not  suggest  or  indicate  that  a 
safety  defect  Investigation  would  lead  to 
a  recall.  None  of  the  other  allegations 
made  in  the  petition  present  issues 
which  could  be  considered  in  a  safety 
defect  investigation,  and  none  of  these 
could  lead  to  a  recall.  A  complete 
analysis  of  each  of  the  points  raised  in 
this  petition  can  be  found  in  the  Petition 
Analysis  Evaluation  Report.  This  report 
and  the  petition  file,  designated  DP-93- 
001,  are  available  to  the  public  through 
the  National  Highway  Traffic  Safety 
Administration,  Technical  Reference 
Division  (NAD-52),  room  5108,  400  7th 
Street,  SW.,  Washington.  DC  20590. 

In  consideration  of  the  available 
information,  it  was  concluded  that  there 
was  not  a  reasonable  possibility  that  an 
order  concerning  the  notification  and 
remedy  of  a  safety-related  defect  in 
relation  to  the  petitioners'  allegations 
would  be  issued  at  the  conclusion  of  an 
investigation.  Since  no  evidence  of  a 
safety-related  defect  trend  was 
discovered,  further  commitment  of 
resources  to  determine  whether  such  a 
trend  may  exist  does  not  appear  to  be 
warranted.  Therefore,  the  petition  is 
denied. 

Autboriiy:  Sac  124.  Pub.  L  03-492:  88 
Stat.  1470  (15  U.S.C  1410a}:  delegations  to 
authority  at  49  CFR  1.50  and  501  8. 

Issued  on  May  11, 1993. 
WUUam  A.  Bochly, 

Associate  Administrator  fm^  Enforcement. 
(FR  Doc.  93-12391  Fil«d  5-25-93: 8:45  am) 
nil  I  tin  oooc ' 
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[Dedwt  No.  93-18;  Notie*  2] 

Determination  That  Nonconfonning 
1969  Mercedee-Benz  250C  Passenger 
Cars  Ara  Eligltyle  for  importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTKM:  Notice  of  determination  by 
NHTSA  that  nonconforming  1969 
Mercedes-Benz  250C  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1969 
Mercedes-Benz  250C  passenger  cars  not 
originally  manufactiured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1969 
Mercedes-Benz  250C),  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
DATES:  The  determination  is  effective 
May  26. 1993. 

FOR  FURTHER  MFORMATKSN  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPI^MENTARY  INfORMATION: 
Background 

Under  8ectionl08(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i).  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  noUce  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportxinity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 


it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

IQ  International.  Inc.  of  Orlando, 
Florida  (registered  Importer  R-90-003) 
petitioned  NHTSA  to  determine 
whether  1969  Mercedes-Benz  250C 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  March  16. 1993  (58  FR  14242)  to 
afford  an  opportimity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#38  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  1969  Mercedes-Benz  250C  (Model 
ID  114.021)  not  originally  manufactured 
to  comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1969 
Mercedes-Benz  250C  (Model  ID 
114.023)  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  section  114  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  15  U.S.C  1397(c)(3)  (A)(1)(I)  and 
(CMii):  49  CFR  593.8;  delegations  of  authority 
■t  49  CFR  1.50  and  501.8. 

Issued  on:  May  18, 1993. 
WUliuB  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc  93-12390  Filed  5-25-93;  8:45  ami 
nuMO  cooc  4t10-i»^ 


information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0675 

Form  Number:  IRS  Form  1040EZ 
Type  of  Review:  Revision 
Tide:  Income  Tax  Return  for  Single  and 
Joint  Filera  With  No  Dependents 

Description:  This  form  is  used  by  certain 
individuals  to  report  their  income 
subject  to  income  tax  and  to  figure 
their  correct  tax  liability.  The  data  is 
also  used  to  verify  that  the  items 
reported  on  the  form  are  correct  and 
are  also  for  general  statistical  use. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  21,755,603 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 5  minutes 
Learning  about  the  law  or  the  form — 

42  minutes 
Preparing  the  form — 49  minutes 
Copying,  assembling  and  sending  the 
form  to  the  IRS— 34  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  33,864,967 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571. 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

IFR  Doc.  93-12424  Filed  5-25-93;  8:45  am| 

nuMO  cooc  Mse-ei-M 


DEPARTMENT  OF  THE  TREASURY 

PuiMic  information  Collactlon 
RaqiHramanta  Submitted  to  OiMB  for 
Raviaw 

Dated:  May  20. 1993. 

The  Departmmt  of  Treasury  has 
submitted  the  following  public 


Public  information  Collactlon 
Roqulremanta  Submitted  to  OMB  for 
Raviaw 

Dated:  May  20. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
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Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
TYeasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Office  of  Thrift  Supervision 

0MB  Number.  1550-0066 

Form  Number.  None 

Type  of  Review.  Extension 

Title:  Voluntary  Dissolution 

Description:  12  CFR  §  546.4  provides  for 
Federal  associations  to  voluntarily 
dissolve  through  the  submission  of  a 
statement  of  reasons  and  plan  of 
dissolution.  Approval  is  required  by 
the  Board  of  Directors,  the  OTS  and 
the  association's  members.  Plans  for 
dissolution  may  be  denied  if  the  OTS 
believes  the  plan  is  inadvisable  or  not 
in  the  best  interest  of  cpncemed 
parties. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents:  10 

Estimated  Burden  Hours  Per 
Respondents:  80  hours 

Frequency  of  Response:  Other  (Upon 
Dissolution) 

Estimated  Total  Reporting  Burden:  800 
hours 

Clearance  Officer  Colleen  Devine,  (202) 
906-6025.  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G. 
Street,  NW.,  Washington,  DC  20552. 

0MB  Reviewer  Gary  Waxman,  (202) 
395-7340.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

LoiilLHoUand. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-12425  Filed  5-25-93;  8:45  am) 

BILUNO  CODE  4aiO-2S-M 


Internal  Revenue  Service. 

Debt  Collection  Act  of  1982;  Disclosure 
of  Delinquent  Federal  Indebtedness  to 
Credit  Bureaus 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  intent  to  disclose 

delinquent  Federal  indebtedness  to 

credit  bureaus  to  comply  with  the  Debt 

Collection  Act  of  1982. 

SUMMARY:  Notice  is  hereby  given  that 
the  Internal  Revenue  Service  (IRS)  will 
begin  reporting  information,  on  an  as 
needed  basis,  concerning  delinquent 


administrative  debt  owed  to  the  United 
States  by  former  IRS  employees  and/or 
vendors  to  credit  reporting  bureaus 
(credit  bureaus). 

EFFECTIVE  DATE:  This  action  is  effective 
June  13, 1993. 

ADDRESSES:  Send  comments  to  Margaret 
Patch,  Acting  Director,  Human 
Resources  Division  HR.H.'Intemal 
Revenue  Service,  Room  1408, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Wyman,  Office  of  Personnel/ 
Payroll  Systems  HR:H:S,  (202)  874-5820 
(not  a  toll-  free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Internal  Revenue  Service  intends  to 
implement  Public  Law  97-365,  the  Debt 
Collection  Act  of  1982,  in  accordance 
with  Department  of  Treasury 
implementing  regulations  for  salary 
offsets  (31  CFR  5.5)  and  administrative 
offsets  (31  CFR  5.30).  Among  the 
collection  tools  authorized  by  the  Debt 
Collection  Act  of  1982,  creditor  agencies 
may  disclose  to  credit  bureaus 
information  from  a  system  of  records 
that  an  individual  or  vendor  is 
responsible  for  a  claim.  Creditor 
agencies  are  required  to  publish  public 
notice  of  intent  of  such  disclosure  in 
accordance  with  31  U.S.C.  3711(f)  (1) 
and  5  U.S.C.  552a  (b)  (12).  The 
disclosure(s)  will  be  made  to  credit 
bureaus  pursuant  to  0MB-  Treasury 
Credit  Policy  Guidelines,  Issuance 
Number  G-1-86;  OMB-Treasury 
memorandum  dated  May  30, 1986, 
Guidelines  and  Formats  for  the 
Automated  Reporting  of  Commercial 
Debts  to  Credit  Reporting  Bureaus:  and 
Commercial  Agreements  between  the 
Department  of  Treasury  and  the  credit 
bureaus. 

Additional  information,  regarding  the 
information  to  be  disclosed,  including  a 
description  of  the  process,  is  provided 
in  the  text  below. 
Margaret  Patch. 

Acting  Director,  Human  Resources  Division 
HRM. 

Notice  of  Intent — Disclosure  of 
Delinquent  Federal  Indebtedness  to 
Credit  Bureaus 

A.  General 

This  action  extends  to  indebtedness 
information  maintained  in  the  former 
IRS  Payroll/Personnel  System,  Detroit 
Computing  Center;  the  Automated 
Accounting  and  Budget  Execution 
System  (AABES);  the  Automated 
Financial  System  (AFS);  and/or  the 
Treasury  Integrated  Management 
Information  System  (TIMIS).  Collection 
of  the  administrative  debts  owed  by 


former  IRS  employees  and/or  vendors  is 
pursuant  to  the  Federal  Claims 
Collections  Standards,  4  CFR  101,  et 
seq.;  and  Treasury  Department 
administrative  offset  regulations,  31 
CFR  5.3,  et  seq.;  to  include,  but  not  be 
limited  to,  debts  accruing  due  to  salary 
overpayments;  emergency  salary 
payments;  FEHB  premiums;  travel  and/ 
or  relocation  advances;  lost,  stolen,  or 
damaged  Government  property;  and 
vendor  overpayments. 

B.  Initial  Reporting  to  Credit  Bureaus 

The  IRS  will  initially  report  to  credit 
bureaus  former  IRS  employee  and/or 
vendor  debtors  whose  accounts  are  61 
days  or  more  past  due.  As  prescribed  by 
regulation,  the  IRS  will  notify  debtors  of 
the  amount  and  nature  of  the 
indebtedness,  when  the  debt  accrued, 
their  due  process  rights,  repayment 
options,  and  actions  that  will  occur 
when  the  account  becomes  delinquent, 
including  the  reporting  of  their  account 
to  a  credit  bureau  and  its  referral  to  a 
debt  collection  agency  after  the  account 
has  been  delinquent  61  days  or  more. 
The  account  becomes  delinquent  30 
days  after  the  date  of  the  notification 
letter  if  the  debtor  has  not  entered  into 
a  vtTitten  agreement  with  the  IRS  to 
establish  a  schedule  for  repayment  of 
the  debt.  Debtors  who  are  to  be  reported 
as  delinquent  will  have  60  days  to  bring 
their  account  current.  If  the  account  is 
not  brought  current  during  that  time,  the 
account  will  be  reported  to  the  credit 
bureau  as  delinquent,  and  the  status  of 
the  account  updated  monthly  to  the 
credit  bureau  file  for  7  years.  Referral 
will  include  any  or  all  of  the  following 
information: 

(1)  Debt  Account  Number,  including 
Taxpayer  Identification  Number  (e.g. 
SSN,  EIN). 

(2)  Name. 

(3)  Street  Address. 

(4)  aty,  State,  ZIP  Code. 

(5)  Account  Type  (e.g.  salary 
overpayment). 

(6)  Status  (e.g.  in  collection, 
foreclosure  started). 

(7)  Transaction  Type  (e.g.  new 
account,  address  change). 

(8)  Date  the  debt  was  established. 

(9)  Reference  date  for  the  debt. 

(10)  Date  of  last  payment. 

(11)  Original  debt  amount. 

(12)  Unpaid  balance  of  the  debt. 

(13)  Amount  past  due. 

(14)  Special  comments  code  (e.g. 
account  in  dispute). 

C.  Reviewing  Account  Status 

If  a  debtor  desires  an  explanation  of 
the  account  or  disagrees  with  the  stated 
delinquency  during  the  90-day 
minimum  period  between  notification 
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and  Teferral,  the  debtor  may  request  an 
internal  review  of  the  account  by  the 
IRS  as  prescribed  by  regiilation  for 
administrative  offsets.  If  the  debtor 
questions  tl^ie  account  status,  the 
account  will  not  be  referred  until  it  is 
determined  If  the  status  is  correct.  The 
IRS  will  withhold  the  referral  until  the 
debtor's  questions  are  resolvf-d.  After  an 
account  has  been  referred,  debtors  may 
question  information  reported  by 
contacting  the  credit  bureau  or  the  IRS. 
The  IRS  will  determine  within  15  days 
what  corrective  action,  if  any.  is 
necessary  to  resolve  the  request. 

[FR  Doc  93-12386  Filed  5-25-93,  8.45  ami 

nUMQ  COOC  4U»«1-U 


Public  Electronic  Conununlcstions 
Consortium 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  to  determine  feasibility 
of  a  Public  Electronic  Communications 
Consortium. 


SUMMARY:  The  Internal  Revenue  Service 
is  interested  in  determining  whether 


companies  in  the  private  sector  would 
establish  a  consortium  to  fund,  design, 
build,  and  maintain  an  electronic 
communications  facility  for  the  piupose 
of  such  activities  as:  Receiving  and 
transmitting  electronic  tax  data, 
acknowledgement  of  electronic  data, 
payment  information,  providing  access 
for  tax  account  information  or  responses 
to  requests  for  information  regardless  of 
the  system  or  software  used  by  the 
public.  The  facility  shall  be  designed  to 
receive  data  btan  tax  practitioners, 
businesses,  non-profit  tax  assistance 
organizations,  as  well  as  directly  from 
taxpayers'  personal  computers. 
Transmissions  to  and  from  the  IRS  will 
conform  to  IRS-designated  formats 
including  current  electronic  return 
requirements  and,  eventually.  Electronic 
Data  Interchange  (EDI)  requirements. 
The  facility  shall  be  designed  to  ensure 
the  security  of  tax  information  and 
guard  against  Privacy  Act  violations. 

DATES:  Parties  interested  in  participating 
in  the  consortium  should  contact  the 
Internal  Revenue  Service  by  July  1, 
1993,  at  the  following  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carver,  Deputy  Assistant 
Commissioner  (Returns  Processing)  R, 
room  3407. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

SUPPLEMEFfTARY  INFOR1MAT10N:  The 
Internal  Revenue  Service  wants  to 
broaden  the  availability  of  electronic 
fiUng  as  well  as  to  increase  other 
opportunities  for  replacing  paper 
documents  with  electronic  media.  This 
objective  can  be  accomplished  most 
expeditiously  through  the  expertise  and 
efficiency  of  the  private  sector.  The 
constraints  on  a  tax  information 
network  will  be  the  security  of  taxpayer 
information,  current  legal  requirements 
for  signatures  affixed  to  tax  documents, 
potential  for  fraud,  ease  of  access  and 
cost  for  the  general  public,  and  the 
capacity  and  data  requirements  of  the 
current  tax  processing  system.  The  IRS 
looks  forward  to  creative  acceptable 
solutions  to  the  constraints. 
Rabert  Carver. 

Deputy  Assistant  Commissioner  (Hetums 
Processing). 

[FR  Doc  93-12387  Filed  S-25-93;  8:45  am] 
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TTvs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Tuesday. 

Junel,  1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

I  Dated;  May  24. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-12662  Filed  5-24-93;  3:53  pm] 
BiLUNG  cooe  e310-01-(>-MI 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  58  FR  29025. 

May  10, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  11:00  a.m.,  Monday,  May 

24. 1993. 

CHANGES  IN  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 

meeting  was  consideration  of  any 

»genda  items  carried  forward  from  a 

previous  meeting;  the  following  such 

(losed  item(s]  was  added: 

International  banking  matter.  (This  matter 
yias  originally  announced  for  a  closed 
meeting  on  May  17, 1993.) 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  May  24. 1993. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-12663  Filed  5-24-93;  3:53  pm] 

BtUJNO  CODE  mO-OI-P-M 

UNITED  STATES  POSTAL  SERVICE 

Board  of  Governors 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b).  hereby  gives  notice  that  it 
intends  to  hold  a  meeting  at  8:30  a.m. 
on  Tuesday.  June  8. 1993.  in 
Washington,  DC.  The  meeting  is  open 
to  the  public  and  will  be  held  in  the 
Benjamin  Franklin  Room  at  U.S.  Postal 
Service  Headquarters.  475  L'Enfant 
Plaza,  S.W.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should 
be  addressed  to  the  Secretary  of  the 
Board.  David  F.  Harris,  at  (202)  268- 
4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  June  7, 1993.  but  it 
will  consist  entirely  of  brieHngs  and  is 
not  open  to  the  public. 

AGENDA 

Tuesday  Session 

June  8-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting.  May  3- 
4, 1993. 

2.  Remarks  of  the  Postmaster  General  and 
CEO.  (Marvin  Runyon.) 

3.  Chief  Inspector's  Semiannual  Report. 
(Kenneth  J.  Hunter,  Chief  Postal  Inspector.) 

4.  Status  Report  on  the  Strategic  Plan. 
(Michael  S.  Coughlin.  Deputy  Postmaster 
General  and  Acting  Chief  Financial  Officer.) 

5.  Tentative  Agenda  for  the  )uly  12-13. 
1993,  meeting  in  Washington.  D.C. 
David  F.  Harris, 

Secretary. 

(FR  Doc.  93-12585  Filed  5-24-93;  11:22  am] 

BILUNG  CODE  7ri»-12-M 

SECURITIES  AND  EXCHANGE  COMMISSION 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  31. 1993. 

A  closed  meeting  will  be  held  on 
Tuesday.  June  1. 1993.  at  10:10  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  June  1, 
1993.  at  10:10  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settiem.ent  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kaye 
Williams  at  (202)  272-2400. 

Dated:  May  21, 1993. 
Jonathan  G.  KaIz, 

Secretary. 

(FR  Doc.  93-12571  Filed  5-24-93;  1052  am) 

BiLUNG  CODE  W10-01-M 
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TNs  ssdton  ot  th«  FEDERAL  REGISTER 
contains  Mlloriat  oorractions  of  previously 
published  Presidential,  Rule,  Proposed  Rule. 
and  Notice  documents.  These  conections  are 
preparad  by  the  Office  of  the  Federal 
Regisler.  Agency  prepared  corrections  are 
Issued  as  signed  documents  arxl  appear  in 
the  appropriate  document  categories 
ei8e«vt>ere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  8E3S74/R11M:  Fm.-4S8M} 
RmaOTtMBTI 

PMllcid*  TolanmM  for  iMbulM 

Comctioa 

In  rale  docoawnt  03-11873  bagfamlng 
on  page  29118  In  the  imam  of 
Wadneaday.  May  10. 1003.  maka  tlia 
foUonrittg  oonacdon: 

f1l0.3S2   IConaelad] 

On  page  29119,  in  tbe  second  column, 
in  §  180.352(b),  in  the  second  and  third 
lines,  "{insert  24  months  after  date  of 
publication  in  the  Federal  Register)'' 

should  read  "May  19, 1995". 

cooe  isi»«i-o 


FEDERAL  MARITIME  COMMISSION 

Cancellation  of  Tariffa  of  Common 
Caniai^  by  Water  In  the  Foreign 
Commerce  of  the  United  Statea  and 
Suapension  of  Ocean  Freight 
Forwarder  Ucenaea  for  Failure  To  Hie 
Anti4lebate  CertHicationa 

Correction 

In  notice  document  93-11432 
beginning  on  page  28571  in  the  issue  of 
Friday,  May  14. 1993.  make  the 
following  correction: 

On  page  28572,  in  the  second  column, 
before  the  eighth  line  from  the  bottom, 
insert  the  following: 

PART  B:  UCENSEO  OCEAN  FREIGHT 
FORWARDERS  THAT  HAVE  NOT  FILED 
ANTVREBATE  CERTIFICATIONS 


DEPARTMBTT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatration 

21  CFR  Part  184 
[Docket  No.  89G-0384] 

Direct  Food  Subatancea  Affirmed  m 
Generally  Recognized  aa  Safe; 
Chymoain  Enzyme  Preparation  Derived 
From  Aaperglllua  Niger  Van  TIeghem 
Variety  Awamori  (Nakazawa)  Al- 
Muaaliam 

Comectjon 

In  rule  document  93-10760  beginning 
on  page  27197  in  the  issue  of  Friday 
May  7, 1993  make  the  following 
corrections: 


1.  On  page  27201,  in  the  2d  column, 
in  the  second  paragraph,  in  the  eighth^ 
15th,  and  20th  lines,  "Pub.  L.  96-54" 
should  read  "Pub.  L  96-354"  each  time 
it  appears. 

2.  On  page  27202,  in  the  first  column, 
under  entry  23.,  in  the  third  line,  "IH- 
NMR"  should  read  "'H-NMR". 

3.  On  the  same  page,  in  the  second 
column,  in  entry  39.,  in  the  second  line. 
"Aspergilli"  should  read  "Aspergilh"', 

WiJNQ  CO0C19Dfr«1-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-421(MM;  N-56458] 

Realty  Action:  Exchange  of  Public 
Landa  in  Clark  County,  Nevada 

Correction 

In  notice  document  93-10342 
beginning  on  page  26341  in  the  issue  of 
Monday,  May  3, 1993,  make  the 
following  corrections: 

1.  On  page  26341.  in  the  first  column, 
in  the  land  description  for  Mount 
Diablo  Meridian,  Nevada,  in  T.  20,  S.. 

R.  60  E..  in  Sec.  7,  in  the  last  line  at  the 
bottom  of  the  page. 
"E>/iSEV4NE>ANEV«."  should  read 
"E»/iSEy4SEy4NE%,". 

2.  On  the  same  page,  in  the  second 
column,  in  the  same  land  description 
and  Sec.  7,  in  the  fourth  line  from  the 
top,  "SEV«SEV«SWV4."  should  read 
"SEV«NEV4SWV4.". 

BIUJNQ  CODE  1SOfr«1-0 
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Part  II 

Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Parts  412  and  413 
Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Fiscal  Year  1994  Rates; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Parts  412  and  413 

[BPD-771-P] 

RIN  0938-AG23 

Medicare  Program;  Ctuinges  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1994 
Rates 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  to  implement 
necessary  changes  arising  from  our 
continuing  experience  with  the  system. 
In  addition,  in  the  addendum  to  this 
proposed  rule,  we  are  describing 
changes  in  the  amounts  and  factors 
necessary  to  determine  prospective 
payment  rates  for  Medicare  hospital 
inpatient  services  for  operating  costs 
and  capital-related  costs.  These  changes 
would  be  applicable  to  discharges 
occurring  on  or  after  October  1, 1993. 
We  are  also  setting  proposed  rate-of- 
increase  limits  for  hospitals  and 
hospital  imits  excluded  from  the 
prospective  payment  systems. 
DATES:  Comments  will  be  considered 
received  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
July  26, 1993. 

ADDRESSES:  Mail  wTitten  comments  (an 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
771-P.  P.O.  Box  7517,  Baltimore,  MD 
21207-0517. 

If  you  prefer,  you  may  deliver  your 
WTitten  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW..  Washington.  DC  20201 
or 
Room  132,  East  High  Rise  Building. 

6325  Security  Boulevard.  Baltimore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  carmot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-771^.  Comments  received  timely 
will  be  available  for  pubUc  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 


Department's  offices  at  200 
Independence  Avenue.  SW.. 
Washington,  DC.  on  Monday  through 
Friday  of  each  week  firom  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calUng  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  is  $4.50. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  pubUc  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Renter. 

To  obtain  data  used  m  deriving  the 
standardized  amounts  and  DRG  relative 
weights,  see  section  VII  of  the  preamble. 
Public  Requests  for  Data.    ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wynn,  (410)  966-4529. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary 

Under  section  1836(d)  of  the  Social 
Security  Act  (the  Act),  a  system  of 
payment  for  the  operating  costs  of  acute 
hospital  inpatient  stays  under  Medicare 
Part  A  (Hospital  Insurance)  based  on 
prospectively-set  rates  was  established 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1, 
1983.  Under  this  system.  Medicare 
payment  for  hospital  inpatient  operating 
costs  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge. 
Ail  discharges  are  classified  according 
to  a  list  of  diagnosis-related  groups 
(DRGs).  The  regulations  governing  the 
hospital  inpatient  prospective  payment 
system  are  located  in  42  CFR  part  412. 
On  September  1, 1992,  we  published  a 
final  rule  (57  FR  39746)  to  implement 
changes  to  the  prospective  payment 
system  for  hospital  operating  costs  for 
Federal  fiscal  year  (FY)  1993. 

For  cost  reporting  periods  beginning 
before  October  1, 1991,  hospital 
inpatient  operating  costs  were  the  only 
costs  covered  under  the  prospective 
payment  system.  Payment  for  capital- 
related  costs  had  been  made  on  a 
reasonable  cost  basis  because,  under 
sections  1886(a)(4)  and  (d)(1)(A)  of  the 
Act.  those  costs  had  been  specifically 
excluded  from  the  definition  of 


inpatient  operating  costs.  However. 
sev.-ucn  4006(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Public  Law 
100-203)  revised  section  1886(g)(1)  of 
the  Act  to  require  that,  for  hospitals 
paid  imder  the  prospective  payment 
system  for  operating  costs,  capital- 
related  costs  would  also  be  paid  under 
a  prospective  payment  system  effective 
with  cost  reporting  periods  beginning 
on  or  after  October  1, 1991.  As  required 
by  section  1886(g)  of  the  Act,  we 
replaced  the  reasonable  cost-based 
payment  methodology  with  a 
prospective  payment  methodology  for 
hospital  inpatient  capital-related  costs. 
Under  the  new  methodology,  effective 
for  cost  reporting  periods  bsginning  on 
or  after  October  1. 1991.  a 
predetermined  payment  amount  per 
discharge  is  made  for  Medicare 
inpatient  capital-related  costs.  (See  the 
August  30. 1991  final  rule  (56  FR  43358) 
for  a  complete  discussion  of  the 
prospective  payment  system  for  hospital 
inpatient  capital-related  costs.) 

B.  Major  Contents  of  this  Proposed  Rule 

In  this  proposed  rule,  we  are  setting 
forth  proposed  changes  to  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  both  operating  costs  and 
capital-related  costs.  This  proposed  rule 
would  be  effective  for  discharges 
occurring  on  or  after  October  1, 1993. 
Following  is  a  summary  of  the  major 
changes  that  we  are  proposing  to  make: 

1.  Changes  to  the  DRG  Classification 
and  Relative  Weights 

As  required  by  section  1886(d)(4)(C) 
of  the  Act.  we  must  adjust  the  DRG 
classifications  and  relative  weights  at 
least  annually.  Oiu'  proposed  changes 
for  FY  1994  are  set  forth  in  section  n  of 
this  preamble. 

2.  Changes  to  the  Hospital  Wage  Index 
and  Revised  Labor  Market  Areas 

In  section  m  of  this  preamble,  we 
discuss  revisions  to  the  wage  index  and, 
in  particular,  the  implementation  of 
new  wage  data  and  revised  labor  market 
areas  based  on  the  new  Metropolitan 
Statistical  Area  (MSA)  definitions 
established  by  the  Office  of  Management 
and  Budget  on  December  28, 1992. 
Specific  issues  addressed  in  this  section 
include: 

•  Revised  labor  market  areas. 

•  Updating  the  wage  index  data. 

•  Revisions  to  the  wage  index. 

•  Options  for  phasing-in  the  new 
wage  index. 

•  Future  refinements  to  labor  market 
areas. 
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3.  Other  Changes  to  the  Prospective 
Payment  System  for  Operating  Costs 

In  section  IV  of  this  preamble,  we 
discuss  several  provisions  of  the 
regulations  in  42  CFR  parts  412  and  413 
and  set  forth  certain  proposed  changes 
concerning  the  following: 

•  Outlier  payments  for  transfer  cases. 

•  Elimination  of  the  regional  floor. 

•  Rural  referral  centers. 

•  Hospitals  in  areas  redesignated  as 
rural. 

•  Disproportionate  share  adjustment. 

•  Direct  graduate  medical  education 
payment. 

4.  Changes  to  the  Prospective  Payment 
System  for  Capital-Related  Costs 

In  section  V  of  this  preamble,  we  set 
forth  a  proposed  change  concerning  the 
calculation  of  the  disproportionate  share 
adjustment  for  urban  hospitals  with 
more  than  100  beds. 

5.  Changes  for  Hospitals  Excluded  fix>m 
the  Prospective  Payment  System 

In  section  VI  of  this  preamble,  we 
discuss  changes  to  the  regulations  at  42 
CFR  parts  412  and  413  for  hospitals  and 
units  excluded  from  the  prospective 
payment  system.  The  proposed  changes 
concern  the  following: 

•  Limitation  of  exclusions  for 
distinct-part  hospital  units. 

•  Technical  changes  regarding  the 
rate-of-increase  ceiling  on  operating 
costs. 

•  Other  technical  changes. 

6.  Determining  Prospective  Payment 
Rates  and  Rate-of-Increase  Limits 

tn  the  addendum  to  this  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY  1994  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  are  also  proposing  new  update 
factors  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beg^ining  in  FY  1994  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

7.  Impact  Analysis 

In  Appendix  A,  we  set  forth  an 
an^ysis  of  the  impact  that  the  proposed 
changes  described  in  this  rule  would 
have  on  affected  entities. 

8.  Capital  Acquisition  Mode! 

Appendix  B  contains  the  technical 
appendix  on  the  proposed  FY  1994 
capital  acquisition  model  and  budget 
ne  jftrality  adjustment 


9.  Report  to  Congress  on  the  Update 
Factor  for  Prospective  Payment 
Hospitals  and  Hospitals  excluded  from 
the  Prospective  Payment  System 

Section  1886(e)(3)(B)  of  the  Act 
requires  that  the  Secretary  report  to 
Congress  no  later  than  March  1. 1993  on 
our  initial  estimate  of  an  update  fiactor 
for  FY  1994  for  both  prospective 
payment  hospitals  and  hospitals 
excluded  from  the  prospective  payment 
system.  This  report  is  included  as 
Appendix  C  to  this  proposed  rule. 

10.  Proposed  Recommendation  of 
Update  Factor  for  Hospital  Inpatient 
Operating  Costs 

As  required  by  sections  1886(e)(4)  and 
(e)(5)  of  the  Act,  Appendix  D  provides 
our  recommendation  of  the  appropriate 
percentage  change  for  FY  1994  for  the 
following: 

•  Large  urban,  other  urban,  and  rural 
average  standardized  amounts  (and 
hospital-specific  rates  applicable  to  sole 
community  hospitals)  for  hospital 
inpatient  services  paid  for  imder  the 
prospective  pa3rment  system  for 
operating  costs. 

•  Target  rate-of-increase  Hmits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by  hospitals 
and  hospital  units  excluded  from  the 
prospective  payment  system. 

11.  Framework  for  Capital  Update 

In  Appendix  £.  we  are  setting  forth  a 
preliminary  framework  for  developing 
the  annual  update  £actor  for  inpatient 
hospital  capital-related  costs. 

12.  Discussion  of  Prospective  Payment 
Assessment  Commission 
Recommendations 

The  Prospective  Pajmient  Assessment 
Conmiission  (ProPAC)  is  directed  by  the 
provisions  of  sections  1886(e)(2)(A)  of 
the  Act  to  make  recommendations  on 
the  appropriate  percentage  change  factor 
to  be  used  in  updating  the  average 
standardized  amounts  beginning  with 
FY  1986  and  thereafter.  In  addition, 
section  1886(e)(2)(B)  of  the  Act  directs 
ProPAC  to  make  recommendations 
regarding  changes  in  each  of  the 
Medicare  payment  policies  under  which 
payments  to  an  institution  are 
prospectively  determined.  In  particular, 
the  recommendations  relating  to  the 
hospital  inpatient  prospective  pa)m3ent 
systems  are  to  include 
recommen.datir.ns  concerning  the 
number  of  DRGs  used  to  classify 
patients,  adjustments  to  the  DRGs  to 
reflect  severity  of  illness,  a^id  changes  in 
the  methods  under  which  hcspitels  are 
paid  for  capital-related  costs.  As  set 
forth  in  section  1886(e)(.3)(A)  of  the  Act, 
the  recommendations  required  of 


ProPAC  under  sections  1886(e)(2)  (A) 
and  (B)  of  the  Act  are  to  be  reported  to 
Congress  not  later  than  March  1  of  eadi 
year. 

We  are  printing  ProPAC's  March  1. 
1993  report,  which  includes  its 
recommendations,  as  Appendix  G  of 
this  document.  The  recommendations, 
and  the  actions  we  are  proposing  to  take 
with  regard  to  them  (when  an  action  is 
recommended),  are  discussed  in  detail 
in  the  appropriate  sections  of  this 
preamble,  the  addendum,  or  the 
appendixes  of  this  proposed  rule.  Those 
recommendations  that  are  not 
specifically  relevant  to  matters 
presented  below  are  discussed  in 
section  VII  of  this  preamble.  For  a  brief 
summary  of  the  ProPAC 
recommendations,  we  refer  the  reader  to 
pages  4  through  12  of  the  ProPAC  report 
as  set  forth  in  Appendix  G  of  this 
proposed  rule.  ProPAC  also  produced 
technical  appendixes  in  its  March  1, 
1993  report  that  provide  background 
material  and  detailed  analyses  used  in 
preparation  of  the  ProPAC 
recommendations.  For  further 
information  relating  specifically  to  the 
ProPAC  report  or  to  obtain  a  copy  of  the 
technical  appendixes,  contact  ProPAC  at 
(202)  401-8986. 

13.  Potential  Refinement  to  Labor 
Market  Areas 

ProPAC  has  recommended  that  the 
Secretary  substantially  revise  the 
hospital  wage  index  by  developing 
hospital-specific  labor  market  areas. 
One  configuration  would  be  to  establish 
each  hospital's  labor  market  area  based 
on  its  10  nearest  neighbors  within  a  50- 
mile  radius.  We  believe  that  careful 
analysis  of  ProPAC's  recommendation  is 
necessary  before  we  consider  proposing 
such  a  significant  change.  Although  we 
are  not  proposing  to  implement 
ProPAC's  recommendation  in  FY  1994. 
we  are  seeking  public  comment  on  the 
proposal.  To  facilitate  the  review  and 
comment  process,  we  are  publishing 
hospital-specific  wage  index  values 
based  on  ProPAC's  recommendation  in 
Appendix  F. 

II.  Proposed  Changes  to  DRG 
Classifications  and  Relative  Weights 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  vanes  by  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specif:c  case  takes  an  individi;  -J 
hospital's  payment  rate  per  case  and 
multiplies  it  by  the  weight  oi  \\k  DHG  ■ 
to  which  the  casa  is  assigned.  Each  DRG 
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weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  other 
DRGs. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
proposed  changes  to  the  DRG 
classification  system  and  the  proposed 
recalibration  of  the  DRG  weights  for 
discharges  occurring  on  or  after  October 
1, 1993  are  discussed  below. 

B.  DRG  Reclassification 

1.  General 

Cases  are  classified  into  DRGs  for 
payment  imder  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  eight  additional  diagnoses,  and  up 
to  six  procedures  performed  during  the 
stay,  as  well  as  age,  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  intermediary  enters 
the  information  into  its  claims  system 
and  subjects  it  to  a  series  of  automated 
screens  called  the  Medicare  Code  Editor 
(MCE).  These  screens  are  designed  to 
identify  cases  that  require  further 
review  before  classification  into  a  DRG 
can  be  accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is,  sex. 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
we'jJ.'.s  and  to  classify  current  cases  for 
purpoo  js  of  determining  pajrment. 

Currently,  cases  are  assigned  to  one  of 
489  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body  (for  example,  MDC  6,  Diseases 
and  Disorders  of  the  Digestive  System); 
however,  some  MDCs  are  not 
constructed  on  this  basis  since  they 


involve  multiple  organ  systems  (for 
example,  MDC  22,  Bums). 

In  general,  principal  diagnosis 
determines  MDC  assignment.  However, 
there  are  four  DRGs  to  which  cases  are 
assigned  on  the  basis  of  procedure  codes 
rather  than  first  assigning  them  to  an 
MDC  based  on  the  principal  diagnosis. 
These  are  the  DRGs  for  liver  and  bone 
marrow  transplant  (DRGs  480  and  481, 
respectively)  and  the  two  DRGs  for 
tracheostomies  (DRGs  482  and  483). 
Cases  are  assigned  to  these  DRGs  before 
classification  to  an  MDC. 

Within  most  MDCs.  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 
surgical  hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age.  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CC). 

Generally,  GROUPER  does  not 
consider  odier  procedures;  that  is, 
nonsurgical  procedures  or  minor 
surgical  procedures  generally  not 
performed  in  an  operating  room  are  not 
listed  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 
tables.  However,  there  are  a  few  non-OR 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

The  changes  we  are  proposing  to 
make  to  the  DRG  classification  system 
for  FY  1994  are  set  forth  below. 

2.  Major  Head  And  Neck  Procedures 
(DRG  49) 

Cochlear  implants  were  first  covered 
by  Medicare  in  1986  and.  in  the 
September  3. 1986  prospective  payment 
final  rule  (51  PR  31488).  were  assigned 
to  DRG  49  (Major  Head  and  Neck 
Procedures),  the  highest- weighted 
surgical  DRG  in  MDC  3  (Diseases  and 
Disorders  of  Ear.  Nose.  Mouth  and 
Throat).  Although  cochlear  implant 
procedures  were  not  clinically  similar  to 
the  procedures  already  assigned  to  DRG 
49,  it  was  the  most  appropriate  surgical 
DRG  within  MDC  3  in  terms  of  resource 
use.  This  original  assignment  was  made 
on  an  interim  basis,  and  we  stated  that 
we  would  continue  to  analyze  these 
cases  to  determine  if  the  assignment  to 
DRG  49  and  the  resulting  payment  were 
appropriate  and  equitable. 

Since  the  publication  of  the 
September  3, 1986  final  rule,  we  have 
received  complaints  that  the  weight  of 
DRG  49  is  too  low  and  does  not 
adequately  reflect  the  resources 


necessary  for  cochlear  implants.  We 
have  conducted  additional  analyses  of 
the  cochlear  procedures  in  several 
subsequent  years,  most  recently  in  the 
prospective  payment  final  rule 
published  on  September  1, 1992  (57  FR 
39755).  At  that  time,  we  analyzed  the 
FY  1991  Medicare  Provider  Analysis 
and  Review  File  (MedPAR)  data  for  DRG 
49  to  determine  the  current  charges  and 
length  of  stay  for  cochlear  implants  and 
the  other  procedures  assigned  to  that 
DRG.  The  ICD-9-CM  procedure  codes 
we  used  to  identify  these  cases  are  20.96 
(Implantation  or  replacement  of 
cochlear  prosthetic  device,  NOS),  20.97 
(Implantation  or  replacement  of 
cochlear  prosthetic  device,  single 
channel),  and  20.98  (Implantation  or 
replacement  of  cochlear  prosthetic 
device,  multiple  channel).  We  found  no 
cases  coded  with  20.97  and,  in  fact, 
these  devices  have  been  replaced  by  the 
multiple  channel  devices  and  are  no 
longer  available. 

We  found  that,  although  the  cochlear 
implant  cases  incurred  higher  charges 
than  the  average  DRG  49  case,  the  100 
cases  included  in  the  MedPAR  data 
were  distributed  across  53  hospitals 
with  no  hospital  performing  mbre  than 
eight  procedures.  Therefore,  we 
concluded  that  the  volume  was  not 
sufficient  to  justify  a  DRG  modification. 
However,  we  acknowledged  that 
payment  for  cochlear  implant  patients 
had  been  an  issue  for  several  years.  We 
stated  that  we  would  continue  to 
evaluate  the  resource  consumption 
related  to  cochlear  implant  cases  and 
their  impact  on  hospitals,  as  well  as 
investigate  and  consider  other  options. 

One  option  that  commenters 
suggested  last  year  was  that  we  reassign 
the  less  costly  cases  in  DRG  49  to  DRG 
63  (Other  Ear,  Nose,  Mouth  and  Throat 
OR  Procedures).  Although  we  stated 
that  we  did  not  believe  this  would  be  an 
appropriate  assignment  for  any  of  the 
cases  in  DRG  49  (57  FR  39756),  we 
believe  that  it  is  appropriate  to  review 
the  procedures  assigned  to  DRG  49  to 
determine  if  they  are  all  appropriately 
placed  in  terms  of  resource 
consumption.  It  would  be  possible  for 
one  or  two  high-volume  procedures 
with  relatively  low  average  charges  to 
lower  the  weight  for  DRG  49.  Therefore, 
using  the  FY  1992  MedPAR  data,  we 
reviewed  the  charge  data  for  the 
procedures  assigned  to  DRG  49. 

Of  the  14  procedures  other  than 
cochlear  implants  assigned  to  DRG  49, 
only  one  procedure  with  more  than  10 
cases  has  an  average  standardized 
charge  that  is  significantly  lower  than 
the  average  standardized  charge  for  the 
DRG:  partial  glossectomy  (procedure 
code  25.2).  T^e  average  charge  for  this 
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procedure  is  $7,213  and  the  average 
charge  for  DRG  49  overall  is  $13,393.  In 
addition,  partial  glossectomies  are  the 
second  highest  volume  of  cases  in  DRG 
49  (579  out  of  2,839  cases).  If  procedure 
code  25.2  is  removed  from  DRG  49,  the 
average  standardized  charge  for  the 
remaining  cases  increases  to  $13,950. 

Based  on  the  FY  1992  MedPAR  data, 
there  were  87  cochlear  implant 
discharges,  with  an  average 
standardized  charge  of  $20,289.  We  also 
note  that,  of  the  other  procedures 
classified  in  DRG  49  with  more  than  10 
cases,  two  incur  higher  average  charges 
than  the  cochlear  procedures.  Total 
mandihulectomy  with  synchronous 
reconstruction  (procedure  code  76.41) 
has  the  highest  average  charge 
($33,473),  and  the  average  charge  for 
bilateral  radical  neck  dissection 
(procedure  code  40.42)  is  $27,439. 

Based  on  this  analysis,  we  propose  to 
remove  partial  glossectomies  from  DRG 
49.  We  would  place  this  procedure  in 
DRGs  168  and  169  (Mouth  Procedures). ' 
TTie  procedures  assigned  to  these  DRGs 
are  clinically  similar  to  partial 
glossectomies  as  well  as  comparable  in 
terms  of  resource  use. 

3.  Laparoscopic  Cholecystectomy 
Procedures  (DRGs  195-198) 

Currently,  when  a  patient  whose 
principal  diagnosis  is  classified  to  MDC 
7  (Diseases  and  Disorders  of  the 
Hepatobiliary  System  and  Pancreas) 
nmdergoes  a  cholecystectomy,  the  case 


is  assigned  to  DRGs  195  through  198. 
The  specific  assignment  is  based  on 
whether  common  bile  duct  exploration 
(C.D.E.)  is  performed  and  whether  CCs 
are  present.  The  DRGs'  titles  are  as 
follows: 

•  DRG  195— Cholecystectomy  with 
C.D.E.  with  CC 

•  DRG  196— Cholecystectomy  with 
C.D.E.  wiUiout  CC. 

•  DRG  197— Cholecystectomy 
without  C.D.E.  with  CC. 

•  DRG  198— Cholecystectomy 
without  C.D.E.  without  CC. 

During  the  past  few  years,  we  have 
received  comments  suggesting  that 
when  a  cholecystectomy  procedure  is 
performed  by  laparoscope,  the  case 
should  be  assigned  to  a  different  DRG  or 
DRGs  than  are  the  other 
cholecystectomies.  These  commenters 
believe  that  this  is  appropriate  because, 
although  the  laparoscopic  (closed) 
procedure  is  more  expensive  than  a 
traditional  (open)  cholecystectomy,  use 
of  the  closed  procedure  results  in 
shorter  lengths  of  stay  and,  thus,  lower 
total  resource  use.  Our  original  response 
to  these  commenters  was  that,  in  order 
to  make  this  revision,  the  two  types  of 
cholecystectomies  would  have  to  be 
assigned  separate  ICD-9-CM  procedure 
codes.  Subsequently,  effective  with 
discharges  occurring  on  or  after  October 
1, 1991  (that  is.  beginning  in  FY  1992), 
separate  procedure  codes  were 
established  for  the  two  types  of 
procedures:  51.22  for  open 


cholecystectomy  and  51.23  for 
laparoscopic  cholecystectomy. 

We  have  now  analyzed  the  FY  1992 
MedPAR  data  in  which  the  new  codes 
were  used  to  assign  cases  to  the  four 
DRGs  in  MDC  7  to  determine  the  most 
appropriate  assignment  for  laparoscopic 
cholecystectomy  procedures.  We  found 
that  virtually  all  the  laparoscopic 
cholecystectomy  cases  (approximately 
99  percent)  were  assigned  to  DRGs  197 
and  198.  We  also  reviewed  cases 
assigned  to  DRGs  193  and  194  (Biliary 
Tract  Procedure  Except  Only 
Cholecystectomy  with  or  without 
C.D.E.)  and  found  that  no  laparoscopic 
cholecystectomies  were  assigned  there. 

After  determining  the  distribution  of 
laparoscopic  cholecystectomy  cases,  we 
calculated  total  average  standardized 
charges  and  lengths  of  stay  for  those 
cases  as  well  as  the  open 
cholecystectomy  cases  in  each  of  the 
affected  DRGs.  In  DRGs  195  and  196, 
although  the  average  length  of  stay  for 
cases  in  which  a  laparoscopic 
cholecystectomy  was  performed  is 
lower  than  the  cases  in  which  an  open 
procedure  was  performed,  the  total 
average  standardized  charges  were 
almost  equal.  For  those  cases  assigned 
to  DRGs  197  and  198,  the  average  length 
of  stay  for  the  laparoscopic  procedures 
is  also  less  than  that  for  the  open 
procedures;  however,  the  average 
standardized  charge  for  the  laparoscopic 
cases  is  much  less  than  the  charge  for 
the  open  cholecystectomies. 


Laparoscopic  procedure 
Open  procedure 


DRG  197 


Length 
of  stay 


6.4 
10.2 


Average 
charge 


11.873 
15.750 


DRQ  198 


Length 
of  stay 


2.3 
5.4 


Average 

charge 


6.415 
7,887 


Based  on  these  figures,  we  believe 
that  it  would  be  appropriate  to  leave  the 
laparoscopic  procedures  with  the  open 
cholecystectomies  in  DRGs  195  and  196. 
However,  the  differences  in  length  of 
stay  and  charges  for  the  two  types  of 

f>rocedures  in  DRGs  197  and  198  are 
arge  enough  for  us  to  propose 
reassignment  of  the  laparoscopic  cases. 
Since  there  is  no  other  surgical  DRG  in 
MDC  7  that  is  similar  clinically  or  in 
terms  of  resource  use  to  the 
laparoscopic  procedures,  and  because 
the  cholecystectomy  cases  have 
traditionally  been  segregated  from  other 
procediu^s.  we  are  proposing  to  create 


'  A  single  title  combined  with  two  DRG  numbers 
ll  uaed  to  tignify  pairs.  Generally,  the  first  DRG  Is 
for  cases  with  CC  and  the  second  is  for  cases 
without  CC  If  a  third  number  is  lacluded,  it 


two  new  DRGs  for  the  laparoscopic 
procedures,  as  follows: 

•  DRG  493 — Laparoscopic 
Cholecystectomy  without  C.D.E.  with 
CC. 

•  DRG  494 — ^Laparoscopic 
Cholecystectomy  without  C.D.E, 
without  CC. 

In  addition,  the  titles  of  DRGs  197  and 
198  would  be  revised  to  read  as  follows: 

•  DRG  197— Cholecystectomy  Except 
by  Laparoscope  without  C.D.E.  with  CC. 

•  DRG  198— Cholecystectomy  Except 
by  Laparoscope  without  C.D.E.  without 
CC. 


represents  cases  of  patients  who  are  age  0-17. 
Occasionally,  a  pair  of  DRGt  are  split  on  age  >  17 
and  age  0-17. 


We  believe  that  reassignment  of  the 
laparoscopic  cases  to  DRGs  493  and  494 
would  improve  clinical  coherence  and 
provide  for  more  appropriate  payment. 
Further,  this  change  would  allow  the 
payment  for  the  traditional,  open 
cholecystectomies  to  reflect  the  rpsource 
use  necessary  only  for  those  procedures. 

In  the  course  of  our  analysis,  we 
noted  some  claims  that  included 
procedure  codes  for  both  a  laparoscopic 
cholecystectomy  (51.23)  and  an  open 
cholecystectomy  (51.22). 

If  a  procedure  is  begun  through  the 
laparoscope  and  must  be  completed 
with  an  open  procedure,  the  only  code 
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that  should  be  included  on  the  claim  is 
the  code  for  the  open  procedure.  We  are 
assuming  that  these  claims  did  include 
an  open  procedure  and,  therefore,  we 
believe  the  case  should  be  assigned  to 
DRGs  197  and  198.  We  would  assign  a 
claim  to  proposed  DRGs  493  and  494  if 
the  only  cholecystectomy  code  in  the 
claim  is  51.23.  Thus,  coding  the 
incomplete  (or  unsuccessful)  closed 
procedure  in  addition  to  the  open 
procedure  will  make  no  difference  in 
assignment.  However,  we  note  that  such 
double  coding  is  incorrect. 

4.  Tracheostomy  Procedures  (DRGS  482 
and  483) 

Effective  with  discharges  occurring  on 
or  after  October  1. 1990.  all  cases  in 
which  a  tracheostomy  is  performed  are 
assigned  to  either  DRG  482 
(Tracheostomy  with  Mouth,  Larynx  or 
Pharynx  Disorder)  or  DRG  483 
(Tracheostomy  Except  for  Mouth, 
Larynx  or  Pharynx  Disorder).  The 
specific  mouth,  larynx,  and  pharynx 
diagnosis  codes  that  occasion  a  case  to 
be  assigned  to  DRG  482  were  listed  in 
Table  6k  of  section  IV  of  the  addendum 
to  the  September  4. 1990  final  rule  (55 
FR  36139).  These  cases  were  grouped 
separately  because  we  found  they 
incurred  significantly  lower  charges 
than  did  the  other  tracheostomy  cases. 
Cases  with  a  principal  diagnosis  of  a 
mouth.  larynx,  or  pharynx  disorder  are 
more  likely  to  require  a  tracheostomy  as 
a  therapeutic  measure  related  to  the 
principal  diagnosis  rather  than  in 
response  to  respiratory  failure  requiring 
long-term  ventilation. 

It  has  been  brought  to  our  attention 
that  several  mouth,  jaw,  face,  and  neck 
diagnoses  were  not  included  on  our 
original  list  of  mouth,  larynx  and 
pharynx  disorders.  Since  these 
diagnoses  are  clinically  similar  to  those 
already  on  the  list  of  diagnoses  that 
cause  assignment  to  DRG  482.  we  are 
proposing  to  add  them  to  that  list 
effective  with  discharges  occurring  on 
or  after  October  1. 1993.  The  specific 
diagnosis  codes  are  as  follows: 
054.2    Herpetic  gingivostomatitis 
099.51    Other  venereal  diseases  due  to 

Chlamydia  trachomatis  of  pharynx 
112.0    Candidiasis  of  mouth 

Malignant  neoplasm  of  mandible 
Malignant  neoplasm  of  skin  of 


Kaposi's  sarcoma  of  palate 
Hemangioma  of  unspecified 


170.1 
173.0 

lip 
176.2 
228.00 

site 
228.01    Hemangioma  of  skin  and 

subcutaneous  tissue 
228.09    Hemangioma  of  other  sites 
2i6  2    Cyst  of  thyroid 
465.0    Acute  laryngopharyngitis 


465.8  Acute  upper  respiratwy 
infections  of  other  multiple  sites 

465.9  Acute  upper  respiratory 
infections  of  unspecified  site 

519.0  Tracheostomy  complication 

519.1  Other  diseases  of  trachea  and 
bronchus,  not  elsewhere  classified 

682.1    Cellulitis  and  abscess  of  neck 

749.00-749.04    Cleft  palate 

749.10-749.14    Cleft  lip 

749.20-749.25    Cleft  palate  with  cleft 
lip 

Absence  of  saUvary  gland 
Accessory  salivary  gland 
Atresia,  salivary  duct 
Congenital  fistula  of  salivary 


Fracture  of  mandible. 
Fracture  of  mandible. 


750.21 
750.22 
750.23 
750.24 

gland 
802.20-802.29 

closed 
802.30-802.39 

open 

802.4  Fracture  of  malar  and  maxillary 
bones,  closed 

802.5  Fracture  of  malar  and  maxillary 
bones,  open 

802.6  Fracture  of  orbital  floor  (blow- 
out), closed 

802.7  Fracture  of  orbital  floor  (blow- 
out), open 

802.8  Fracture  of  other  facial  bones, 
closed 

802.9  Fracture  of  other  facial  bones, 
open 

830.0  Closed  dislocation  of  jaw 

830.1  Open  dislocation  of  jaw 

873.40  Open  wound  of  face, 
unspecified  site,  without  mention  of 
complication 

873.41  Open  wound  of  cheek,  without 
mention  of  complication 

873.50  Open  wound  of  face, 
unspecified  site,  complicated 

873.51  Open  wound  of  cheek, 
comphcated 

874.02  Open  wound  of  trachea, 
without  mention  of  complication 

874.12    Open  wound  of  trachea, 
complicated 

874.8  Open  wound  of  neck,  without 
mention  of  complication,  not 
otherwise  specified 

8  74.9    Open  woimd  of  neck, 

complicated,  not  otherwise  specified 
900.82    Injury  to  multiple  blood  vessels 

of  head  and  neck 
900.89    Injury  to  other  specified  blood 

vessels  of  head  and  neck,  not 

elsewhere  classified 

900.9  Injury  to  unspecified  blood 
vessel  of  head  and  neck 

925.1  Crushing  injury  of  face  and  scalp 

925.2  Crushing  injury  of  neck 
959.0    Face  and  neck  injury,  not 

otherwise  specified 
We  note  that  diagnosis  codes  925.1  and 
925.2  are  new  codes  that  will  be 
effective  October  1, 1993.  They  replace 
current  code  925  (Crushing  injury  of 


face,  scalp,  and  neck).  See  Tables  6a  and 
6c  in  section  V  of  the  addendum  to  this 
proposed  rule. 

We  are  also  proposing  to  change  the 
titles  of  DRGs  482  and  483  to  describe 
more  accurately  the  types  of  cases  that 
are  classified  to  them.  The  proposed 
titles  are  as  follows: 

•  DRG  482    Tracheostomy  for  Face, 
Mouth  and  Neck  Diagnoses 

•  DRG  483    Tracheostomy  Except  for 
Face,  Mouth  and  Neck  Diagnoses 

5.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is, 
therefore,  necessary  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  from 
most  to  least  resource  intensive, 
performs  that  function.  Its  application 
ensures  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration,  we  reviewed  the  surgical 
hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  "heart 
transplant"  consists  of  a  single  DRG 
(DRG  103)  and  the  class  "coronary 
bypass"  consists  of  two  DRGs  pRGs 
106  and  107).  Consequently,  in  many 
cases,  tlie  surgical  hierarchy  has  an 
impact  on  more  than  one  DRG.  The 
methodology  for  determining  the  most 
resource-intensive  surgical  class, 
therefore,  involves  weighting  each  DRG 
for  frequency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assume  surgical  class  A 
includes  DRGs  1  and  2  and  surgical 
class  B  includes  DRGs  3,  4,  and  5,  and 
that  the  average  charge  of  DRG  1  is 
higher  than  that  of  DRG  3,  but  the 
average  charges  of  DRGs  4  and  5  are 
higher  than  the  average  charge  of  DRG 
2.  To  determine  whether  surgical  class 
A  should  be  higher  or  lower  than 
surgical  class  B  in  the  surgical 
hierarchy,  we  would  weight  the  average 
charge  of  each  DRG  by  fiequency  (that 
is,  by  the  number  of  cases  in  the  DRG) 
to  determine  avera j^e  resource 
consumption  for  the  s<ugical  class.  The 
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surgical  classes  would  then  be  ordered 
from  the  class  with  the  highest  average 
resource  utilization  to  that  with  the 
lowest,  with  the  exception  of  "other  OR 
procedures"  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  which 
may  sometimes  occur  in  cases  involving 
multiple  procedures,  this  result  is 
tmavoidable. 

We  would  like  to  point  out  that, 
notwithstanding  the  foregoing 
discussion,  there  are  a  few  instances 
where  a  surgical  class  with  a  lower 
average  relative  weight  is  ordered  above 
a  surgical  class  with  a  higher  average 
relative  weight.  For  example,  the  "other 
OR  procedures"  surgical  class  is 
uniformly  ordered  last  in  the  surgical 
hierarchy  of  each  MDC  in  which  it 
occurs,  regardless  of  the  feet  that  the 
relative  weight  for  the  DRG  or  DRGs  in 
that  surgical  class  may  be  higher  than 
that  for  other  surgical  classes  in  the 
MDC.  The  "other  OR  procedures"  class 
is  a  group  of  procedures  that  are  least 
Ukely  to  be  related  to  the  diagnoses  in 
the  MDC  but  are  occasionally  performed 
on  patients  with  these  diagnoses. 
Therefore,  these  procedures  should  only 
be  considered  if  no  other  procedure 
more  closely  related  to  the  diagnoses  in 
the  MDC  has  been  performed. 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 
We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  relative  weights 
are  likely  to  shift  such  that  the  higher- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recahbration  of  the  DRGs,  we  are 
proposing  to  modify  the  surgical 
hierarchy  as  set  forth  below.  As  we 
stated  in  the  September  1. 1989  final 
rule  (54  FR  36457),  we  are  unable  to  test 
the  effects  of  the  proposed  revisions  to 
the  siugical  hierarchy  and  to  reflect 
these  changes  in  the  proposed  relative 
weights  due  to  the  unavailability  of 
revised  GROUPER  software  at  the  time 
this  proposed  rule  is  prepared.  Rather, 
we  simulate  most  major  classification 
changes  to  approximate  the  placement 
of  cases  under  the  proposed 
reclassification  and  then  determine  the 
average  charge  for  each  DRG.  These 


average  charges  then  serve  as  our  best 
estimate  of  relative  resoiu'ce  use  for  each 
surgical  class.  We  test  the  proposed 
surgical  hierarchy  changes  after  the 
revised  GROUPER  is  received  and 
reflect  the  final  changes  in  the  DRG 
relative  weights  in  the  final  rule. 
Further,  as  discussed  below  in  section 
n.C  of  this  preamble,  we  anticipate  that 
the  final  recalibrated  weights  will  be 
somewhat  different  from  those  proposed 
since  they  will  be  based  on  more 
complete  data.  Consequently,  further 
revision  of  the  hierarchy,  using  the 
above  principles,  may  be  necessary  in 
the  final  rule. 

At  this  time,  we  would  revise  the 
surgical  hierarchy  for  MDC  3  (Diseases 
and  Disorders  of  the  Ear,  Nose,  Mouth 
and  Throat)  and  MDC  9  (Diseases  and 
Disorders  of  the  Skin,  Subcutaneous 
Tissue  and  Breast). 

a.  In  MDC  3,  we  would  reorder 
Myringotomy  with  Tube  Insertion 
(DRGs  61  and  62)  above  Tonsil  and 
Adenoid  Procedure  Except 
Tonsillectomy  and/or  Adenoidectomy 
Only  pRGs  57  and  58). 

b.  In  MDC  9,  we  would  reorder  Skin, 
Subcutaneous  Tissue  and  Breast  Plastic 
Procedures  (DRG  268)  above  Breast 
Procedures  (DRGs  257.  258,  259,  260. 
261,  and  262). 

6.  Refinement  of  Complications  and 
Comorbidities  List 

There  i^s  a  standard  list  of  diagnoses 
that  are  considered  complications  or 
comorbidities  (CCs).  This  list  was 
developed  by  physician  panels  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 
complication  or  comorbidity.  In 
preparing  the  original  CC  list,  a 
substantial  CC  was  defined  as  a 
condition  that,  because  of  its  presence 
with  a  specific  principal  diagnosis, 
would  increase  the  length  of  stay  by  at 
least  1  day  for  at  least  75  percent  of  the 
patients. 

In  previous  years,  we  have  made 
changes  to  the  standard  list  of  CCs, 
either  by  adding  new  CCs  or  deleting 
CCs  already  on  the  list.  For  FY  1994.  we 
are  not  proposing  to  make  any  changes 
to  the  current  CC  list. 

In  the  September  1, 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
modified  the  GROUPER  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  CCs  would  not  be 
considered  a  valid  CC  in  combination 
with  a  particular  principal  diagnosis. 
Thus,  we  created  the  CC  Exclusions 
List.  We  made  these  changes  to  preclude 
coding  of  closely  related  conditions,  to 
preclude  duplicative  coding  or 


inconsistent  coding  from  being  treated 
as  CCs,  and  to  ensure  that  cases  axe 
appropriately  classified  between  the 
complicated  and  uncomplicated  DRGs 
in  a  pair. 

In  the  May  19, 1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  18877),  we 
explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  should  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the 
September  1, 1987  final  notice  (52  FR 
33154)). 

•  Specific  and  nonspecific  (that  is, 
not  otherwise  specified  (NOS)) 
diagnosis  codes  for  a  condition  should 
not  be  considered  CCs  for  one  another. 

•  Conditions  that  may  not  co-exist, 
such  as  partial/total,  unilateral/bilateral, 
obstructed/unobstructed,  and  benign/ 
maUgnant,  should  not  be  considered 
CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  should  not  be  considered 
CCs  for  one  another. 

•  Closely  related  conditions  should 
not  be  considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  to  be  only  a  first  step  toward 
refinement  of  the  CC  list  in  that  the 
criteria  used  for  eliminating  certain 
diagnoses  from  consideration  as  CCs 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  complications  or 
comorbidities  of  another  diagnosis.  For 
that  reason  and  in  light  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from  the  master  list 
that  have  been  shown  not  to  meet  the 
definition  of  a  CC  stated  above,  as 
appropriate.  (See  the  September  30, 
1988  final  rule  for  the  revision  made  for 
the  discharges  occurring  in  FY  1989  (53 
FR  38485),  the  September  1, 1989  final 
rule  for  the  revision  made  for  discharges 
occurring  in  FY  1990  (54  FR  36552),  the 
September  4, 1990  final  rule  for  the 
revision  made  for  discharges  occurring 
in  FY  1991  (55  FR  36126).  the  August 
30, 1991  final  rule  for  the  revision  made 
for  discharges  occurring  in  FY  1992  (56 
FR  43209).  and  the  September  1, 1992 
final  rule  for  the  revisions  made  for 
discharges  occurring  in  FY  1993  (57  FR 
39753).) 

We  are  proposing  a  limited  revision  of 
the  CC  Exclusions  List  to  take  into 
account  the  changes  that  will  be  made 
in  the  ICD-9-CM  diagnosis  coding 
system  effective  October  1, 1993.  (See 
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section  Q.B.8,  below,  for  a  discussion  of 
these  changes.)  These  proposed  changes 
are  being  made  in  accordance  with  the 
principles  estabUshed  when  we  created 
the  CC  Exclusions  List  in  1987. 

Tables  6f  and  6g  in  section  V  of  the 
addendum  to  this  proposed  rule  contain 
the  proposed  revisions  to  the  CC 
Exclusions  List  that  would  be  effective 
for  discharges  occurring  on  or  after 
October  1, 1993.  Each  table  shows  the 
principal  diagnoses  with  proposed 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with 
an  asterisk  and  the  additions  or 
deletions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis. 

CCs  that  are  added  to  the  Ust  are  in 
Table  6f— Additions  to  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1993, 
the  indented  diagnoses  will  not  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

(Xs  that  are  deleted  from  the  list  are 
in  Table  6g— Deletions  from  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1. 1993, 
the  indented  diagnoses  will  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $73.00  and  on 
microfiche  for  $19.00,  plus  $3.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
should  include  the  identification 
accession  number,  (PB)  88-133970) 
should  be  made  to  the  following 
address:  National  Technical  Information 
Service;  United  States  Department  of 
Commerce;  5285  Port  Royal  Road, 
Springfield,  Virginia  22161;  or  by 
calling  (703)  487-4650. 

Users  shoidd  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989. 1990, 1991, 1992  and  1993) 
and  those  in  Tables  6f  and  6g  of  this 
document  must  be  incorporated  into  the 
list  purchased  from  NTIS  in  order  to 
obtain  the  CC  Exclusions  List  apphcable 
for  discharges  occurring  on  or  after 
October  1, 1993. 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 
List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which, 
under  contract  with  HCFA,  is 
responsible  for  updating  and 
maintaining  the  GROUPER  program. 


The  current  ORG  Definitions  Manual, 
Version  10.0,  is  available  for  $195.00, 
which  includes  $15.00  for  shipping  and 
handling.  Version  11.0  of  this  manual, 
which  will  include  the  changes 
proposed  in  this  document  as  finalized 
in  response  to  public  comment,  will  be 
available  in  September  1993  for 
$195.00.  These  manuals  may  be 
obtained  by  writing  3M/HIS  at:  100 
Barnes  Road;  Wallingford,  Connecticut 
06492;  or  by  calling  (203)  949-0303. 

Please  specify  the  revision  or 
revisions  requested. 

7.  Review  of  Procedure  Codes  in  DRGs 
468,  476.  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  OR  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  procedures  are 
properly  assigned  among  these  DRGs. 

DRGs  468. 476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedures  performed  during  a  hospital 
inpatient  stay  is  related  to  the  principal 
diagnosis.  These  DRGs  are  intended  to 
capture  atypical  cases,  that  is.  those 
cases  not  occurring  with  sufficient 
frequency  to  represent  a  distinct, 
recognizable  clinical  group.  DRG  476  is 
assigned  to  those  discharges  in  which 
one  or  more  of  the  following  prostatic 
procedures  are  performed  and  are 
unrelated  to  the  principal  diagnosis: 
60.0    Incision  of  prostate 
60.12    Open  biopsy  of  prostate 
60.15    Biopsy  of  periprostatic  tissue 
60.18    Other  diagnostic  procedures  on 

prostatic  and  periprostatic  tissue 
60.2  Transurethral  prostatectomy 
60.61    Local  excision  of  lesion  of 

prostate 
60.69    Prostatectomy  NEC 

60.93  Repair  of  prostate 

60.94  Control  of  (postoperative) 
hemorrhage  of  prostate 

60.99    Other  operations  on  prostate 
All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477,  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 
unrelated  to  the  principal  diagnosis. 
The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis  was  published  in  Table  6c  in 
section  IV  of  the  addendum  to  the 
September  30, 1988  final  rule  (53  FR 
MSgi).  As  pan  of  the  September  4, 
1990,  August  30, 1991,  and  September 
1, 1992  final  ndes.  we  moved  several 


other  procedures  from  DRG  468  to  477. 
(See  55  FR  36135.  56  FR  43212,  and  57 
FR  23625,  respectively.) 

We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants 
then  identify  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
freouency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  This  year's 
review  did  not  identify  any  necessary 
changes;  therefore,  we  are  not  proposing 
to  move  any  procedures  bom  DRGs  468 
or  477  to  one  of  the  surgical  DRGs. 

We  also  reviewed  the  list  of 
procedures  that  produce  assignments  to 
each  of  DRG  468, 476,  and  477  to 
ascertain  if  any  of  those  procedures 
should  be  moved  to  one  of  the  other 
DRGs  based  on  average  charges  and 
length  of  stay.  Generally,  we  move  only 
those  procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data.  Based  on  our  review 
this  year,  we  are  proposing  several 
moves. 

We  identified  two  prostatic 
procedures  currently  assigned  to  DRG 
468  that,  in  terms  of  resource  use, 
would  be  more  appropriately  classified 
in  DRG  476.  Therefore,  we  are 
proposing  to  assign  the  following 
prostatic  procedures  to  DRG  476: 

60.81  Incision  of  periprostatic  tissue 

60.82  Excision  of  periprostatic  tissue 
In  reviewing  the  list  of  OR  procedures 

that  produce  DRG  477  assignments,  we 
analyzed  the  average  charge  and  length 
of  stay  data  for  cases  assigned  to  that 
DRG  to  identify  those  procedures  that 
are  more  similar  to  the  discharges  that 
currently  group  to  DRG  468.  We 
discovered  five  procedures  that  are 
significantly  more  resource  intensive 
than  the  other  procedures  assigned  to 
DRG  477.  Therefore,  we  are  proposing  to 
move  the  following  procedures  to  the 
list  of  procedures  that  result  in 
assignment  to  DRG  468: 

20.49  Other  mastoidectomy 
39.32    Suture  of  vein 

39.53    Repair  of  arteriovenous  fistula 
43.42    Local  excision  of  other  lesion  or 
tissue  of  stomach 

70.50  Repair  of  cystocele  and  rectocele 
We  conducted  a  similar  analysis  of 

the  procedures  that  assign  cases  to  DRG 
468  to  determine  if  any  of  those 
procedures  might  more  appropriately  be 
classified  to  DRG  477.  Again,  we 
analyzed  charge  and  length  of  stay  data 
to  identify  procedures  that  were  more 
similar  to  discharges  assigned  to  DRG 
477  than  to  those  classified  in  DRG  468. 
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Based  on  this  analysis,  we  are  proposing 
to  move  an  extensive  number  of  cases 
from  DRG  468  to  DRG  477.  Several  of 
the  procedures  that  we  propose  to  move 
are  members  of  the  same  procedure 
code  "families"  that  currently  classify  to 
DRG  477.  In  Table  6h  in  section  V  of  the 
addendum  to  this  proposed  rule,  wo 
have  listed  the  additional  procedure 
codes  that  we  would  consider 
nonextensive  procedures  if  performed 
v/iHn  an  imrelated  principal  diagnosis. 

All  of  the  proposed  reassignments 
among  DRGs  468,  476.  and  477  would 
be  effective  with  discharges  beginning 
on  or  after  October  1, 1993. 

8.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  II.B.1. 
of  this  preamble,  the  ICD-9-QA  is  a 
coding  system  that  is  used  for  the 
reporting  of  diagnoses  and  procedures 
performed  on  a  patient.  In  September 
1965.  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  end  updating  the  ICD-9- 
CM.  This  includes  approving  coding 
changes,  and  developing  errata, 
addenda,  and  other  modifications  to  the 
ICI>-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  communication 
tecmiiques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  Conunittee  is  co-chaiied  by  the 
Natioaal  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  Volume  1 — 
Diseases:  Tabular  List  and  Volume  2 — 
Diseases:  Alphabetic  Index,  while  HCFA 
has  lead  responsibiUty  for  the  ICD-9- 
CM  procedure  codes  included  in 
Volume  3 — Procedures:  Tabular  List  and 
Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)),  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 


administrators,  health  information 
management  professionals,  and  other 
members  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  in  writing,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  May  7,  August  4,  and  December 
3, 1992,  and  finalized  the  coding 
changes  after  consideration  of 
comments  received  at  the  meetings  and 
in  writing  within  30  days  foUovnng  the 
December  1992  meeting.  The  initial 
meeting  for  consideration  of  coding 
issues  for  implementation  in  FY  1994 
was  held  on  May  6  and  7, 1993.  Copies 
of  the  minutes  of  these  meetings  may  be 
obtained  by  vmting  to  the  co- 
chairpersons  representing  NCHS  and 
HCFA.  We  encourage  commenters  to 
address  suggestions  on  coding  issues 
involving  cOagnosis  codes  to:  Sue 
Meads,  Co-Chairperson;  ICD-9-CM 
Coordination  ana  Maintenance 
Committee;  NCHS;  Rm.  9-58;  6525 
Belcrest  Road;  Hyattsville,  Maryland 
20782. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chairperson;  ICD-9-CM  Coordmation 
and  Maintenance  Committee;  HCFA. 
Office  of  Coverage  and  EUgibility  Policy; 
rm.  401  East  High  Rise  Building;  6325 
Security  Boulevard;  Baltimore, 
Maryland  21207. 

The  ICD-9-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1, 1993.  The  new  ICD- 
9-CM  codes  are  Usted,  along  with  their 
proposed  DRG  classifications,  in  Tables 
6a  and  6b  (New  Diagnosis  Codes  and 
New  Procedure  Codes,  respectively)  in 
section  IV  of  the  addendum  to  this 
proposed  rule.  As  we  stated  above,  the 
code  numbers  and  their  titles  were 
presented  for  public  comment  in  the 
ICD-9-CM  Coordination  tmd 
Maintenance  Committee  meetings.  Both 
oral  and  written  comments  were 
considered  before  the  codes  were 
approved.  Therefore,  we  are  soliciting 
comments  only  on  the  proposed  DRG 
classification. 

Further,  the  Committee  has  approved 
the  expansion  of  certain  ICD-9--CM 
codes  to  require  an  additional  digit  for 
valid  code  assignment.  Diagnosis  codes 
that  have  been  replaced  by  expanded 
codes  or  have  been  deleted  are  in  Table 
6c  (Invalid  Diagnosis  Codes).  The 
invalid  diagnosis  codes  will  not  be 
recognized  by  the  GROUPER  beginning 
with  discharges  occurring  on  or  after 
October  1, 1993.  The  corresponding  new 


expanded  codes  are  included  in  Tables 
6a  and  6b.  Revisions  to  diagnosis  and 
procedure  code  titles  are  in  Tables  6d 
(Revised  Diagnosis  Code  Titles)  and  6e 
(Revised  Procedure  Code  Titles),  which 
also  include  the  proposed  DRG 
assignments  for  these  revised  codes. 

Throughout  the  year,  we  receive  many 
requests  from  hospitals,  doctors,  and 
others  for  advice  on  the  correct  coding 
of  hospital  inpatient  claims.  Often,  this 
request  follows  a  change  in  coding  made 
by  a  Peer  Review  Organization  (PRO) 
during  a  DRG  validation  review.  We 
would  like  to  reiterate  the 
responsibilities  and  authority  of  the 
PRO  concerning  correct  coding  as  well 
as  HCFA's  role  in  the  process  of  issuing 
coding  advice. 

Among  the  many  duties  of  the  PROs 
is  responsibility  for  validating  the 
accuracy  of  coded  data  on  hospital  bills 
for  Medicare  beneficiaries.  The  PROs 
verify  that  the  ICD-9-CM  codes  on  the 
bill  accuxately  represent  the  principal 
and  secondary  dLsignoses  and 
procedures  reported  for  Medicare 
patients.  The  PROs  retain  the  ultimate 
authority  for  coding  decisions  aiui  DRG 
validation  concerning  individual  claims 
of  these  patients.  The  PROs  should 
follow  any  official  coding  advice  they 
have  received  from  HCFA  through  the 
regional  offices. 

Because  of  the  rapidly  changing 
nature  of  medical  technology,  as  well  as 
acauete  coding  and  sequencing  of 
discharge  diagnoses,  PROs  occasionally 
have  questions  concerning  coding 
pohcy.  The  PROs  forward  their 
questions  to  HCFA  central  office 
through  their  regional  offices.  After 
consulting  with  AHIMA  and  AHA,  and 
obtaining  clearance  from  NCHS.  HCFA 
sends  its  response  to  the  regional  office 
that  made  the  request.  Copies  are  also 
sent  to  all  other  regional  offices  to  share 
the  information  v*rith  PROs  in  their 
areas.  Additional  copies  are  sent  to  the 
SupeiPRO.  NCHS,  AHA,  and  AHIMA 
for  further  dissemination. 

The  effective  date  of  implementation 
of  the  coding  advice  will  be  the  date  of 
the  response.  Approved  final  coding 
poUcy  sent  as  instructions  to  the  PROs 
supersedes  any  previously  printed 
coding  advice.  In  disputes  about  correct 
coding,  final  decisions  by  HCFA  and 
NCHS  will  prevail. 

Since  any  correspondence  concerning 
HCFA's  coding  instructions  to  the  PROs 
is  in  the  public  domain,  that 
correspondence  may  be  reprinted  in  any 
trade  publication.  For  example,  AHIMA 
has  published  these  responses  in  their 
Journal  of  AHIMA  on  a  regular  basis. 
We  encourage  widespread 
dissemination  of  this  official  advice  to 
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assure  greater  consistency  in  coding 
practices  for  Medicare  claims. 

9.  Other  Issues 

a.  DRG  refinements.  For  several  years, 
we  have  been  analyzing  major 
refinements  to  the  DRG  classification 
system  to  compensate  hospitals  more 
equitably  for  treating  severely  ill 
Medicare  patients.  These  refinements, 
generally  referred  to  as  severity  of 
illness  adjustments,  would  be  based  on 
using  certain  complications  and 
comorbidities  (CCs)  to  create  DRGs 
specifically  for  very  ill  patients  who 
consume  far  more  resources  than  do 
other  patients  classified  to  the  same 
DRGs  in  the  current  system.  This 
approach  has  been  taken  by  various 
other  groups  in  refining  the  DRG 
system,  most  notably  the  research  done 
for  Yale  and  the  changes  incorporated 
by  the  State  of  New  York  into  its  all- 
payer  DRG  system. 

Our  preliminary  work  on  these 
refinements  is  almost  finished,  and  we 
intend  to  begin  consultation  with 
interested  organizations  sometime  this 
summer.  Our  plan  is  to  incorporate 
comments  and  suggestions  we  receive 
and  to  consider  proposing  the  complete 
system  as  part  of  the  FY  1995 
prospective  payment  system  proposed 
rule,  which  will  be  published  in  the 
spring  of  1994.  However,  as  the  final 
rule  published  on  September  1, 1992  (57 
FR  39761)  suggests,  we  would  not 
propose  to  make  significant  changes  to 
the  DRG  classification  system  unless  we 
are  able  either  to  improve  our  ability  to 
predict  coding  changes  by  validating  in 
advance  the  impact  that  potential  DRG 
changes  may  have  on  coding  behavior, 
or  to  make  methodological  changes  to 
prevent  building  the  inflationary  effects 
ofthe  coding  changes  into  future  * 
program  payments. 

Besides  tne  mandate  of  section 
1886(d){4)(C)(iii)  of  the  Act,  which 
provides  that  aggregate  payments  may 
not  be  affected  by  DRG  reclassification 
and  recahbration  changes,  we  do  not 
believe  it  is  prudent  policy  to  make 
changes  for  which  we  cannot  predict  the 
effect  on  the  case-mix  index  and,  thus, 
payments.  Our  goal  is  to  refine  our 
methodology  so  that  we  can  fulfill,  in 
the  most  appropriate  manner,  both  the 
statutory  requirement  to  make 
appropriate  DRG  classification  changes 
and  to  recaUbrate  DRG  relative  weights 
(as  mandated  by  section  1886Cd)(4)(C)  of 
the  Act)  as  well  as  to  make  DRG  changes 
in  a  budget  neutral  manner. 

In  addition  to  the  severity  changes, 
we  also  intend  to  improve  the 
classification  and  relative  weights  of  the 
DRGs  that  apply  to  newborns,  children, 
and  maternity  patients.  The  Medicare 


population  does  not  include  many  of 
these  individuals.  The  original  DRG 
classification  system  was  developed 
from  analysis  of  claims  data 
representative  ofthe  total  inpatient 
population.  When  we  calculated  the 
original  Medicare  weights  for  the  DRGs 
to  which  newborn,  children  and 
maternity  patients  are  classified,  we 
used  non-MedPAR  discharge  records 
ft-om  Maryland  and  Michigan  hospitals 
because  there  were  either  no  MedPAR 
cases  or  too  few  cases  assigned  to  these 
DRGs  to  provide  a  reasonably  precise 
estimate  of  the  average  cost  of  care.  (See 
the  September  1, 1983  prospective 
payment  final  rule  with  comment 
period  (48  FR  39768).)  Since  that  time, 
because  of  the  lack  of  MedPAR  data, 
these  low-volume  DRGs  have  not  been 
analyzed  and  refined,  and  the  relative 
weights  assigned  to  them  may  no  longer 
be  entirely  reflective  of  the  resources 
needed  to  treat  the  patients.  We  again 
intend  to  rely  on  data  bases  outside  the 
MedPAR  file  to  supplement  our  data. 

b.  Mechanical  ventilation.  Over  the 
past  several  years,  based  on  comments 
we  have  received,  we  have  made  several 
changes  to  the  DRG  classification 
system  in  order  to  recognize  the  higher 
costs  of  patients  who  require 
mechanical  ventilation.  Also,  the  ICD- 
9-CM  procedure  codes  for  mechanical 
ventilation  and  related  procedures  have 
undergone  several  revisions  to  better 
identify  these  patients. 

Beginning  with  discharges  occurring 
on  or  after  October  1, 1987  (FY  1988), 
a  new  DRG  was  created  for  patients  on 
mechanical  ventilation  in  MDC  4 
(Diseases  and  Disorders  ofthe 
Respiratory  System)  (52  FR  33146, 
September  1, 1987).  Those  patients 
assigned  to  a  medical  DRG  in  MDC  4 
who  also  receive  mechanical  ventilation 
(procedure  code  93.92  (Other 
mechanical  assistance  to  respiration)) 
through  insertion  of  an  endotracheal 
tube  (procedure  code  96.04)  were 
assigned  to  new  DRG  475  (Respiratory 
System  Diagnosis  with  Ventilator 
Support).  At  the  same  time,  we  created 
a  new  DRG  474  (Respiratory  System 
Diagnosis  with  Tracheostomy)  for  those 
patients  in  MDC  4  who  receive  a 
tracheostomy  (procedure  codes  31.1, 
31.21,  and  31.29). 

Effective  October  1. 1988  (FY  1989), 
procedure  code  93.92  was  revised  to 
"Other  mechanical  ventilation"  and  a 
new  code  93.90  was  created  for 
continuous  positive  airway  pressure 
(CPAP),  which  had  previously  been 
included  in  procedure  code  93.92.  The 
classification  rules  for  DRG  475  were 
revised  to  incorporate  this  coding 
change  so  that  medical  cases  in  MDC  4 
with  both  procedure  codes  96.04  and 


93.92  or  93.90  would  be  assigned  to  that 
DRG  (53  FR  38591,  September  30, 1988). 
The  DRG  classification  for  mechanical 
ventilation  patients  assigned  to  DRG  475 
was  again  revised  effective  with 
discharges  begiiming  on  or  after  October 
1, 1989  to  address  the  problem  that 
hospitals  were  experiencing  with 
patients  on  mechanical  ventilation  who 
had  been  intubated  before  being 
admitted  to  the  hospital  (54  FR  36454, 
September  1, 1989).  With  this  change, 
the  intubation  code  (96.04)  would  no 
longer  be  required  for  assignment  to 
DRG  475.  Thus,  the  only  procedure  code 
necessary  for  assignment  to  DRG  475 
would  be  the  mechanical  ventilation 
(code  93.92).  The  new  classification 
allowed  mechanical  ventilation  patients 
who  had  been  intubated  or  had  a 
tracheostomy  performed  elsewhere  to  be 
assigned  to  DRG  475  in  the  receiving 
hospital  (when  the  patient  has  no 
tracheostomy  or  surgical  procedure 

Performed  during  the  hospital  stay  and 
as  a  principal  diagnosis  in  MDC  4). 

As  a  part  of  the  FY  1991  changes  to 
the  DRG  classification  system,  we 
created  two  new  DRGs  for  patients  who 
receive  a  tracheostomy  during  their 
inpatient  stay.  Cases  are  assigned  to 
these  DRGs  based  on  the  presence  of  a 
tracheostomy  procedure  code  t)efore 
they  are  assigned  by  diagnosis  to  an 
MDC  (55  FR  36015,  September  4, 1990). 
As  noted  above,  before  this  change,  a 
tracheostomy  case  was  assigned  to  DRG 
474  only  if  the  principal  diagnosis  was 
assigned  to  MDC  4.  In  response  to  that 
revision,  we  received  many  comments 
requesting  that  we  make  a  similar 
expansion  for  the  mechanical 
ventilation  DRG.  One  ofthe  problems 
we  foresaw  with  such  an  expansion  was 
distinguishing  between  patients  who 
received  short-term  ventilator  assistance 
from  those  who  require  long-term 
ventilation.  Clearly,  the  latter  group 
would  con-sume  far  more  resources  than 
the  former.  However,  the  procedure 
codes  in  place  at  the  time  merely 
denoted  that  there  was  mechanical 
ventilation  and  not  its  duration.  We 
stated  that  we  would  continue  to 
analyze  this  issue. 

In  an  attempt  to  complete  that 
analysis,  effective  with  discharges 
occurring  on  or  after  October  1, 1991, 
procedure  code  93.92  was  replaced  with 
three  new  codes  that  denote  time  spent 
on  mechanical  ventilation.  These  new 
codes  are:  96.70  (Continuous 
mechanical  ventilation  of  unspecified 
duration),  96.71  (Continuous 
mechanical  ventilation  for  less  than  96 
consecutive  hours),  and  96.72 
(Continuous  mechanical  ventilation  for 
96  consecutive  hours  or  more)  (56  FR 
43298;  August  30. 1991). 
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The  first  full  year  of  data  using  these 
new  codes  (FY  1992)  has  now  become 
available  for  analysis.  (The  FY  1992  data 
are  used  to  propose  changes  to  the  FY 
1994  DRG  classification  and  relative 
weights.)  We  analyzed  the  mechanical 
ventilation  cases  in  a  10  percent  sample 
of  the  FY  1S92  cases  posted  to  the 


MedPAR  file  as  of  September  30. 1992. 
We  determined  the  average  charge  and 
length  of  stay  (LOS)  for  these  cases  by 
procedure  code  and  by  MDC,  looking 
separately  at  surgical  and  medical  cases. 
We  believe  that  it  is  important  to 
separate  the  medical  and  surgical  cases 
because  patients  who  are  undei^oing 


surgery  are  often  routinely  intubated 
and  receive  mechanical  ventilation 
during  the  procedure  and  for  a  short 
period  of  time  thereafter.  The  following 
table  shows  the  results  based  on  the  10 
percent  sample. 


Procedure 
code 


96.70 
96.71 
96,72 


Duration  oi  continuous  ventttation 


Unspecified 

<96  hours  

>96  hours  


Type 


medicai 
surgical 
medical 
surgical 


surgicai 


^4o.  of  cases 


353 

77 

10,657 

2.500 

5.207 

2.061 


Average 
charge  (S) 


24.474 
60,864 
17.584 
33,967 
43,981 
91,566 


Average 
LOS  (days) 


11.9 
27.3 
8.8 
14.9 
191 

3ai 


Since  our  preliminary  analysis  of  the 
10  percent  sample  strongly  suggests  that 
there  may  be  a  need  for  further 
refinement  of  these  mechanical 
ventilation  cases,  especially  those  with 
long-term  ventilation,  we  intend  to 
analyze  alternative  approaches  using  the 
complete  MedPAR  data.  We  believe  that 
changes  to  the  DRG  classification 
system  that  might  require  modification 
of  the  basic  DRG  logic,  such  as  would 
be  required  to  address  mechanical 
ventilation  cases  outside  the  usual  MDC 
structure,  similar  to  tracheostomies, 
should  be  considered  in  conjunction 
with  DRG  refinements  to  account  for 
severity  of  illness  differences. 
Depending  on  the  classification 
structure  that  emerges  bom  the 
refinement  activity,  it  could  be  possible 
to  address  the  mechanical  ventilation 
cases  within  the  basic  structure  of  the 
revised  classification  system  by,  for 
example,  grouping  such  cases  with 
other  high  resource  cases  within  the 
existing  DRGs  (or  group  of  DRGs).  On 
the  other  hand,  we  might  need  to 
establish  new  DRGs  exclusive  to 
mechanical  ventilation  to  which  cases 
would  be  assigned  on  the  basis  of 
procedure  codes  rather  than  first 
assigning  them  to  an  MDC  based  on  the 
principal  diagnosis.  Therefore,  we  will 
complete  our  analysis  of  the  mechanical 
vebtilation  cases  and  consider  the- 
appropriate  placement  of  these  cases  as 
a  part  of  the  larger  DRG  refinement 
work. 

c.  DRG  209  [major  joint  and  limb 
repttackmant  procedures  of  lower 
ei^mity).  In  an  effort  to  address 
concerns  regarding  the  resources 
required  for  cases  involving  major  joint 
replacements  of  the  lower  extremity,  we 
have  been  analyzing  these  cases  over  the 
papt  few  years  to  determine  whether  or 
ndt  alternate  DRG  classifications  would 
improve  clinical  coherence  and  better 


relate  a  hospital's  patient  mix  to  its 
resource  demands. 

Effective  with  discharges  beginning 
on  or  after  October  1, 1989  (FY  1990). 
the  ICD-9-CM  procedure  codes  were 
revised  to  differentiate  betwemi  initial 
joint  replacements  and  revisions  of  joint 
replacements,  and  no  longer 
differentiated  between  joint 
replacements  that  used  methacrylate 
cement  and  those  that  did  not  (54  FR 
36466  and  36549,  September  1. 1989). 

The  data  on  these  codes  for  joint 
replacements  and  revisions  of  joint 
replacements  became  available  for 
analysis  of  DRG  changes  for  FY  1992  as 
set  forth  in  the  September  4, 1990  final 
rule.  Our  analysis  showed  that  although 
the  revision  of  hip  replacement  cases 
are  more  expensive  than  the  initial  hip 
replacement  cases  assigned  to  DRG  209 
(Major  Joint  and  Limb  Reattachment 
Procedures),  the  difference  was  not 
enough  to  justify  reclassifying  the 
revision  cases  (56  FR  43205).  However, 
the  analysis  did  indicate  that  separating 
the  procedures  of  the  upper  extremity 
and  procedures  of  the  lower  extremity 
would  improve  the  DRG  classification. 
Therefore,  the  upper  extremity 
procedures  were  removed  from  DRG  209 
and  assigned  to  a  new  DRG  491  (Major 
Joint  and  Limb  Reattachment 
Procedures  of  Upper  Extremity),  and  the 
title  of  DRG  209  was  revised  to  "Major 
Joint  and  Limb  Reattachment 
Procedures  of  Lower  Extremity." 

In  the  September  1. 1992  final  rule. 
we  again  addressed  the  classification  of 
cases  to  DRG  209.  In  that  rule,  we 
analyzed  the  assignment  of  major  limb 
reattachment  procedures.  Although  we 
made  no  change  to  the  DRG  209 
assignments,  we  received  comments 
that  we  should  address  major  joint 
replacements  cf  the  lower  extremity  that 
involve  infection  or  mechanical 
complications.  The  cornmenters  stated 
that  these  cases  are  extremely  resource 


intensive  and,  because  a  small  number 
of  specialty  hospitals  treat  a 
disproportionate  number  of  these  cases, 
the  hospitals  are  being  systematically 
underpaid  under  the  current  DRG  209. 
In  response,  we  stated  that  we  would 
evaluate  this  issue  as  a  part  of  our  FY 
1994  DRG  analysis  (57  FR  39751). 

We  analyzed  DRG  209  cases  with  a 
principal  diagnosis  of  infection  or  a 
principal  diagnosis  of  mechanical  or 
other  complication.  The  diagnoses  used 
in  this  analysis  are  listed  below: 

Infection  diagnoses: 

7 1 1 .05  Pyogenic  arthritis  of  the  pelvic 
region  and  thigh 

711.06  Pyogenic  arthritis  of  the  lower 

leg 

711.07  Pyogenic  arthritis  of  the  ankle 
and  foot 

996.66  Infection  and  inflammatory 
reaction  due  to  internal  joint 
prosthesis 

996.67  Infection  and  inflammatory 
reaction  due  to  other  internal 
orthopedic  device,  implant,  and  graft 
Complication  (mechanical  or  other) 

diagnoses: 

733.1    Pathological  fracture 

996.4    Mechanical  complication  of 

internal  orthopedic  device,  implant. 

and  graft 

996.77  Other  complications  due  to 
internal  joint  prosthesis 

995.78  Other  complications  due  to 
internal  orthopedic  device,  implant, 
and  graft 

We  analyzed  the  average  standardized 
charges  and  average  length  of  stay  for 
DRG  209  cases  with  a  principal 
diagnosis  of  infection  or  mechanical  or 
other  complication  and  for  cases 
without  such  principal  diagnoses.  We 
found  that  epproximatoly  10  percent  of 
the  total  DRG  209  cases  have  one  of  the 
.infection  or  complication  diagnoses  as 
principal.  However,  the  average  chaj^o 
and  length  of  stay  for  those  cases  is  only 
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slightly  higher  than  that  for  all  cases.  In 
addition,  the  differences  are  well  within 
one  standard  deviation  of  the  average 
charge.  Therefore,  we  are  not  proposing 
any  changes  to  the  classification  of  cases 
in  DRG  209. 

d.  Epilepsy.  Effective  October  1, 1989, 
the  diagnosis  codes  identifying  epilepsy 
were  modified  to  distinguish  between 
intractable  and  nonintractable  epilepsy. 
In  addition,  we  added  two  new 
procedure  codes  to  identify  special 
procedures  typically  performed  in  the 
diagnosis  and  treatment  of  intractable 
epilepsy.  Since  the  data  on  claims  using 
these  codes  became  available,  we  have 
conducted  analyses  to  determine  if  the 
resource  requirements  of  patients  with 
intractable  epilepsy  differ  fi'om  those 
required  for  all  other  epilepsy  patients. 
(See  the  August  30. 1991  final  rule  (56 
FR  43215)  and  the  September  1, 1992 
final  rule  (57  FR  39810).)  As  a  result  of 
these  previous  analyses,  we  concluded 
that,  although  intractable  epilepsy 
patients  have  higher  charges  than  do 
patients  with  nonintractable  epilepsy, 
these  differences  are  not  significant 
enough  to  warrant  any  DRG 
classification  change. 

This  year,  we  have  continued  to 
monitor  the  resources  that  prospective 
payment  hospitals  use  in  treating 
epilepsy  patients.  Our  most  recent 
analysis,  based  on  FY  1992  MedPAR 
data,  identified  21,684  discharges  with 
a  principal  diagnosis  of  epilepsy  in 
DRGs  24,  25,  and  26  (Seizure  and 
Headache).  These  patients  represent  29 
percent  of  all  patients  assigned  to  these 
DRGs,  which  is  the  same  percentage  as 
in  last  year's  analysis  using  FY  1991 
MedPAR  data.  Intractable  epilepsy 
patients  account  for  less  than  4  percent 
of  the  DRGs'  total  discharges,  which  is 
also  similar  to  the  FY  1991  data. 

Our  most  recent  analysis  resulted  in 
findings  comparable  to  previous 
analyses;  that  is,  the  intractable  epilepsy 
cases  incur  higher  average  charges 
($8,524)  than  the  nonintractable  cases 
($6,958).  These  charges  compare  to 
average  charges  of  $7,303  for  all  cases 
assigned  to  DRG  24,  25,  and  26.  For  all 
three  DRGs,  the  average  charge  incurred 
by  patients  with  intractable  epilepsy 
remains  higher  than  the  average  charge 
for  nonintractable  epilepsy  patients  and 
the  average  charge  of  each  of  the  DRGs 
overall.  However,  this  difference  is  well 
within  the  variation  in  charges  above 
and  below  the  average  charge. 

We  also  analyzed  me  average  charge 
for  those  epilepsy  patients  who  received 
video  and  radio-telemetered 
electroencephalographic  monitoring 
(procedure  code  89.19)  and  intracarotid 
amobarbital  testing  (procedure  code 
89.10).  These  are  d^e  special  tests 


performed  in  the  diagnosis  and 
treatment  of  intractable  epilepsy 
patients.  The  results  of  our  analysis 
show  that  both  intractable  and 
nonintractable  patients  receive  these 
services.  For  procedure  code  89.10,  the 
average  charge  for  patients  receiving 
this  service  is  below  the  average  charge 
for  each  of  the  DRGs  and  for  both 
intractable  and  nonintractable  cases. 
When  procedure  code  89.19  is  present, 
the  average  charge  is  higher  than  the 
average  ciarge  for  DRGs  24  and  25,  but 
below  the  average  charge  for  all 
intractable  patients  in  DRGs  24  and  26. 
However,  with  less  than  1  percent  of  the 
total  epilepsy  cases  reporting  89.10  and 
only  1.6  percent  reporting  89.19,  we  do 
not  believe  there  is  sufficient  data  to 
support  a  definitive  statement  regarding 
the  impact  on  charges  as  a  result  of 
using  of  these  procedures.  Psychological 
services,  another  frequently  cited 
service  for  intractable  patients,  were 
reported  with  even  less  frequency,  with 
only  six  cases  (an  increase  from  the  two 
cases  in  our  previous  analysis). 

Provider-level  analysis  identified  975 
hospitals  treating  intractable  epilepsy 
patients.  There  were  844  hospitals 
treating  fewer  than  5  cases,  83  hospitals 
with  5  to  10  cases  each,  and  48  widi  10 
or  more  cases.  The  average  charges  for 
these  hospitals  follow  a  normal 
distribution,  with  some  incurring 
average  charges  above  and  some  below 
the  average  diarge  for  all  cases.  We  note 
that,  of  the  17  hospitals  with  20  or  more 
intractable  epilepsy  discharges.  13  (76 
percent)  had  a  lower  average  charge  for 
those  cases  than  the  average  charge  for 
all  hospitals.  Contrary  to  the  assertions 
of  high-volume  epilepsy  treatment 
centers,  our  analysis  leads  us  to 
conclude  that  these  hospitals  may  not 
be  as  disadvantaged  by  the  current 
classification  as  other  hospitals  might 
be. 

In  conclusion,  our  analysis  of  both 
intractable  and  nonintractable  epilepsy 
cases  using  FY  1992  MedPAR  data 
confirms  our  prior  conclusion  that, 
although  intractable  epilepsy  patients, 
particularly  those  with  video- 
telemetered  monitoring,  do  incur  higher 
charges  than  patients  without 
intractable  epilepsy  or  telemetry,  these 
differences  are  not  currently  of 
significant  magnitude  to  justify  a  new 
DRG  or  other  modification  to  the 
existing  DRGs  for  these  cases.  We  note, 
as  we  have  in  the  past,  that  without 
accurate  coding  for  the  intensive 
services  required  for  diagnosis  and 
treatment  of  these  patients,  we  cannot 
document  consistent  and  reliable 
differences  between  patients  receiving 
neurodiagnostic  services  and  those  not 
using  these  services.  Given  the  low 


volume  of  patients,  the  minimal 
differences  in  average  charges  between 
intractable  epilepsy  cases  and  those  of 
the  DRG  overall,  the  distribution  of 
cases  across  a  large  number  of  hospitals, 
and  the  inconsistencies  in  charges 
between  high-volume  and  other 
hospitals,  we  find  there  is  insufficient 
evidence  to  justify  a  DRG  modification 
at  this  time. 

C.  Recalibration  of  DRG  Weights 

We  are  proposing  to  use  the  same 
basic  methodology  for  the  FY  1994 
recalibration  as  we  did  for  FY  1993.  (See 
the  September  1, 1992  final  rule  (57  FR 
39758).)  That  is,  we  would  recalibrate 
the  weights  based  on  charge  data  for 
Medicare  discharges.  However,  we 
would  use  the  most  current  charge 
information  available,  the  FY  1992 
MedPAR  file,  rather  than  the  FY  1991 
MedPAR  file.  The  MedPAR  file  is  based 
on  fully-coded  diagnostic  and  surgical 
procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  proposed  recalibrated  DRG 
relative  weights  are  constructed  fitjm  FY 
1992  MedPAR  data,  received  by  HCFA 
through  December  1992,  from  all 
hospitals  subject  to  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The  FY 
1992  MedPAR  file  includes  data  for 
approximately  10.6  million  Medicare 
discharges. 

The  methodology  used  to  calculate 
the  proposed  DRG  relative  weights  from 
the  FY  1992  MedPAR  file  is  as  follows: 

•  All  the  claims  were  regrouped  using 
the  proposed  DRG  classification 
revisions  discussed  above  in  section  E.B 
of  this  preamble. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weights. 
That  is,  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight. 

•  We  established  the  relative  weight 
for  heart  transplants  PRG  103)  in  a 
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manner  consistent  with  the 
methodology  for  all  other  DRGs  except 
that  the  heart  transplant  cases  that  were 
used  to  establish  the  weight  were 
limited  to  those  Medicare-approved 
heart  transplant  centers  that  have  cases 
in  the  FY  1992  MedPAR  file.  Similarly, 
we  limited  the  liver  transplant  cases 
that  were  used  to  establisn  the  weight 
for  DRG  480  (Liver  Transplant)  to  those 
hospitals  that  are  Medicare-approved 
liver  transplant  centers. 

•  Acquisition  costs  for  kidney,  heart, 
and  liver  transplants  continue  to  be  paid 
on  a  reasonable  cost  basis.  Unlike  other 
excluded  costs,  the  acquisition  costs  are 
concentrated  in  specific  DRGs  (DRG  302 
(Kidney  Transplant);  DRG  103  (Heart 
Transplant);  and  DRG  480  (Liver 
Transplant)).  Because  these  costs  are 
paid  separately  from  the  prospective 
payment  rate,  it  is  necessary  to  make  an 
adjustment  to  prevent  the  relative 
weights  for  these  DRGs  from  including 
the  effect  of  the  acquisition  costs. 
Therefore,  we  subtracted  the  acquisition 
charges  from  the  total  charges  on  each 
transplant  bill  that  showed  acquisition 
charges  prior  to  computing  the  average 
charge  for  the  DRG  and  prior  to 
eliminating  statistical  outliers. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimmn 
number  of  cases  required  to  compute  a 
reasonable  weight.  In  the  FY  1991 
MedPAR  data  used  to  establish  the  FY 
1993  weights,  there  were  37  DRGs  that 
contained  fewer  than  10  cases.  We 
propose  to  use  that  same  case  threshold 
in  recalibrating  the  DRG  weights  for  FY 
1994.  Using  the  FY  1992  MedPAR  data 
set,  there  are  36  DRGs  that  contain  fewer 
than  10  cases.  We  computed  the  weight 
for  the  36  low-volume  DRGs  by 
adjusting  the  original  weights  of  these 
DRGs  by  the  percentage  change  in  the 
average  weight  of  the  cases  in  the 
remaining  DRGs. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  proposed  DRG  classification 
changes,  result  in  an  average  case 
weight  that  is  different  from  the  average 
case  weight  before  recalibration. 
Therefore,  the  new  weights  are 
normalized  by  an  adjustment  factor,  so 
that  the  average  case  weight  after 
recalibration  is  equal  to  the  average  case 
weight  prior  to  recalibration.  This 
adjustment  is  intended  to  ensure  that 
recalibration  by  itself  neither  increases 
nor  decreases  total  payments  under  the 
prospective  payment  system. 

Section  1886(d)(4){C){iii)  of  the  Act 
requires  that  reclassification  and 
recalibration  changes  beginning  with  FY 
1991  be  made  in  a  manner  that  assures 
that  the  aggregate  payments  are  neither 


greater  than  nor  less  than  the  aggregate 
payments  that  would  have  been  made 
without  the  changes.  We  interpret 
section  1886(d)(4)(C)(Ui)  of  the  Act  to 
require  that  we  ensure  that  the  FY  1994 
reclassification  and  recalibration 
changes  do  not  affiect  aggregate 
payments.  Although  normalization  is 
intended  to  achieve  this  effect,  equating 
the  average  case  weight  after 
recalibration  to  the  average  case  weight 
before  recalibration  does  not  necessuily 
achieve  budget  neutrality  with  respect 
to  aggregate  payments  to  hospitals 
because  payment  to  hospitals  is  affected 
by  factors  other  than  average  case 
weight.  Therefore,  as  discussed  in 
section  n.A.4.b.  of  the  Addendum  to 
this  proposed  rule,  we  are  proposing  to 
make  a  budget  neutraUty  adjustment  to 
assure  the  requirement  of  section 
1886{d)(4)(C)(iii)  of  the  Act  is  met. 

HI.  Proposed  OiangM  to  Hospital  Labor 
Market  Areas  and  the  Wage  Lidex 

A.  Backgmund 

Under  the  Medicare  prospective 
payment  system,  different  payment  rates 
are  calculated  for  hospitals  located  in 
rural,  urban,  and  large  urban  areas.  For 
purposes  of  the  standardized  payment 
amount,  section  1886(d)(2)(D)  of  the 
Social  Security  Act  requires  that  we  use 
Metropolitan  Statistical  Areas  (MSAs)  as 
defined  by  the  Office  of  Management 
and  Budget  (0MB)  to  determine 
whether  hospitals  are  located  in  rural, 
urban  or  large  urban  areas  (areas  with  a 
population  over  1  million). 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  shall  adjust  the 
urban  and  rural  standardized  amoimts 
"for  area  differences  in  hospital  wage 
levels  by  a  factor  (established  by  the 
Secretary)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level."  In 
accordance  with  the  broad  discretion 
conferred  by  this  provision,  we  have 
defined  hospital  labor  market  areas 
based  on  the  definitions  of  MSAs  issued 
by  0MB.  Additionally,  as  discussed 
below,  we  adjust  the  wage  index  to  take 
into  account  the  geographic 
reclassification  of  hospitals  in 
accordance  with  sections  1886(d)(8)(B) 
and  1886(d)(10)  of  the  Act. 

For  determining  prospective 
payments  to  hospitals  in  FY  1993,  the 
wage  index  is  based  on  a  HCFA  survey 
of  hospital  wage  and  salary  data  for  all 
hospitals  subject  to  the  prospective 
payment  system  with  cost  reporting 
periods  ending  in  calendar  year  1988. 
The  current  wage  index  includes  wages 


and  salaries  paid  by  a  hospital,  home 
office  salaries,  and  fringe  benefits.  In 
addition,  the  current  computation  for 
the  wage  index  excludes  salaries 
associated  with  non-hospital  type 
services,  such  as  skilled  nursing  faciUty 
or  home  health  agency  services. 

We  are  proposing  several  changes  in 
the  hospital  wage  index  that  would  be 
used  to  determine  the  prospective 
payments  to  hospitals  in  FY  1994.  Most 
significantly,  we  are  proposing  to 
implement  new  labor  market  areas 
based  on  0MB 's  revised  MSA 
definitions  pursuant  to  our  broad 
discretion  imder  section  1886(d)(3)(E)  of 
the  Act  to  define  labor  market  areas  and 
implementing  regulations  at  §§  412.63 
(b)  and  (p).  Additionally,  we  are  using 
updated  wage  data  to  construct  the  wage 
index  as  required  by  section 
1886(d)(3)(E)  of  the  Act  Proposed 
changes  to  the  labor  market  areas  and  to 
the  hospital  wage  data  are  discussed  in 
detail  below. 

B.  Revised  Labor  Marfcef  Areas 

1.  Implementation  of  New  MSA 
Definitions  Baaed  on  1990  Census  Data 

In  the  August  30, 1991  final  rule  (56 
FR  43202),  we  indicated  that  0MB 
expected  to  issue  revised  MSA 
definitions  based  on  1990  census  data  in 
Jime  1992.  We  had  anticipated 
implementing  the  new  MSA  definitions 
in  the  FY  1993  final  rule.  However, 
because  of  significant  delays  in 
obtaining  the  necessary  data  from  the 
Bureau  of  the  Census,  0MB  was  unable 
to  pubUsh  the  revised  MSA  definitions 
by  June  30. 1992.  In  the  September  1, 
1992  final  rule  (57  FR  39768),  we  stated 
that  we  would  implement  the  revised 
MSA  definitions  based  on  1990  census 
data  in  FY  1994.  On  December  28. 1992, 
0MB  announced  revised  MSAs  based 
on  1990  census  data.  Therefore,  in 
accordance  with  §  412.63(b)(4),  which 
provides  that  we  adopt  any  revisions  to 
the  MSAs  for  payment  purposes  on  the 
October  1  following  the  effective  date  of 
the  change,  we  plan  to  adopt  the  revised 
MSAs  on  October  1, 1993.  Table  4a  of 
the  wage  index  tables  in  the  addendum 
to  the  proposed  rule  lists  the  MSAs  and 
their  member  counties  as  set  forth  in 
OMB's  announcement.  If  0MB 
announces  further  revisions  in  the  MSA 
definitions  by  June  30, 1993,  we  would 
refiect  these  revisions  in  the  final  rule. 

2.  Reclassification  Issues  Related  to  New 
MSAs 

The  new  MSA  definitions  have 
considerable  effect  on  geographic 
redesignations  of  hospitals  under  both 
sections  1886(d)(8)(B)  and  1886(d)(10) 
of  the  Act.  Section  1886(d)(8)(B)  of  the 
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Act  provides  that,  if  certain  conditions 
are  met.  the  Secretary  treats  a  hospital 
located  in  a  rural  county  adjacent  to  one 
or  more  urban  areas  as  being  located  in 
the  urban  area  to  whidi  the  greatest 
number  of  workers  in  the  county 
commute,  if  the  rural  county  would 
otherwise  be  considered  part  of  an 
urban  area  under  the  standards  for 
designating  MSAs  (and  NECMAs) 
published  in  the  Federal  Register  on 
January  3. 1980  {45  PR  956).  Section 
1886(dKlO)  of  the  Act  provided  for  the 
creation  of  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB). 
Guidelines  concerning  the  criteria  and 
conditions  for  hospital  reclassification 
are  located  at  §§412.230  through 
412.236.  Under  the  guidelines,  hospitals 
may  be  reclassified  individually  for 
purposes  of  their  wage  index  or 
standardized  amount  or  both.  Hospitals 
may  also  be  reclassifiad  as  a  group  for 
purposes  of  both  their  wage  index  and 
standardized  amount,  but  not  solely  for 
one  of  these  measures.  Section 
1886(d)(8)P)  of  the  Act  requires  that 
additional  pa3niMnts  to  redesignated 
hospitals  be  financed  through  a  budget 
neutrality  adjustixtent  to  the  urban 
standardized  amount 

As  previously  noted  section 
1886(d)(3)(E)  directs  the  Secretary  to 
make  an  adjustment  to  the  prospective 
payment  system  standardized  amounts 
"by  a  factor  (established  by  the 
Secretary)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level."  Thus,  we 
calculate  a  hospital  wage  index  based 
on  hospital  wages  in  each  hospital's 
labor  market  area.  Pursuant  to  the  broad 
discretion  conferred  by  the  statute,  we 
have  defined  hospital  labor  market  areas 
on  the  basis  of  MSAs  since  the 
inception  of  the  prospective  payment 
system.  Sections  lB86(d)(2)(D)  and 
(d)(3)(D)  of  the  Act  also  require  us  to  use 
MSAs  for  purposes  of  the  standardized 
amount.  In  addition,  sections  1886(d)(8) 
and  1886{d)(10)  of  the  Act  (which 
provide  for  the  geographic 
reclassification  of  hospitals)  refer  to 
MSAs  as  part  of  the  geographic 
classification  scheme. 

In  the  FY  1993  final  rule  (57  FR 
39779)  we  explained  that,  because  0MB 
was  not  expected  to  publish  revised 
MSA  definitions  until  after  hospitals 
had  already  submitted  their  applications 
for  geographic  reclassification  for  FY 
1994,  hospitals  should  base  their 
applications  on  the  current  MSA 
definitions,  and  the  MGCRB  decisions 
issued  during  FY  1993  would  be  based 
on  the  MSA  definitions  used  for 
prospective  payment  purposes  in  FY 
1993.  We  also  explaiiwd  that  in 


constructing  the  FY  1994  wage  index, 
we  would  group  hospitals  into  their 
appropriate  labor  market  areas  based  on 
the  revised  MSA  definitions.  We  stated 
that  we  would  provide  a  detailed 
discussion  in  the  FY  1994  proposed  rule 
of  our  projposed  policies  for  determining 
where  reclassifieKl  hospitals  should  be 
assigned.  In  addition,  we  noted  that  as 
provided  in  §  412.273(a)(2),  a  hospital 
would  have  45  days  firom  the  date  the 
FY  1994  proposed  rule  is  published  to 
withdraw  its  application  for 
reclassification  if  the  hospital 
determines  that  such  reclassification 
would  not  be  advantageous  in  light  of 
the  revised  wage  data  or  new  labor 
market  areas. 

For  purposes  of  applying  the  wage 
index  and  standardized  amounts  for  FY 
1994,  we  are  proposing  to  implement 
the  new  MSA  designations  aimounoed 
by  the  Office  of  Management  and 
Budget  (0MB)  on  December  28, 1992. 
Examples  of  OMB's  changes  to  the 
MSAs  are:  (1)  Additions  or  deletions  of 
coimties  in  existing  MSAs;  (2)  newly 
established  or  eliminated  MSAs;  (3) 
mergers  of  existing  MSAs;  and  (4)  MSA 
title  changes  (which  do  not  a^ect 
Medicare  payments). 

Implementation  of  these  new  MSA 
designations  for  FY  1994  must  be 
reconciled  with  MGCRB  reclassification 
decisions  effective  for  the  same  fiscal 
year.  As  indicated  above,  the  MGCRB 
decisions  that  would  be  effective  in  FY 
1994  are  based  on  the  old  MSA 
definitions.  Under  the  revised  MSA 
definitions,  many  reclassified  hospitals 
are  located  in  counties  whose 
geographic  assignments  have  now 
changed,  and  other  hospitals  have  been 
reclassified  to  areas  that  have  different 
boundaries  imder  the  new  MSA 
definitions.  For  example,  a  hospital  that 
was  reclassified  to  another  area  by  the 
MGCRB  may  also  have  been  added  to 
that  area  under  the  new  MSA 
designations. 

No  existing  statutes  or  regulations 
address  how  to  effectuate  MGCRB 
decisions  for  a  particular  fiscal  year  in 
light  of  changes  to  labor  market  areas  for 
that  same  year.  However,  we  believe 
that  in  reconciling  the  two  processes, 
we  must  balance  our  obligation  to 
implement  the  reclassifications 
prescribed  by  the  MGCRB 's  decisions 
with  our  duty  to  implement  the  new 
changes  to  labor  market  areas  in  as 
uniform  a  manner  as  possible.  Thus,  we 
believe  that  when  a  hospital  has  been 
reclassified  based  on  the  old  MSA 
definitions,  payment  to  that  hospital 
should  be  based  on  the  new  MSA 
definition  most  compatible  with  the 
reclassification  decision.  Our  goal  is  to 
provide  reclassified  hospitals  the  benefit 


of  their  reclassification  decisions  fOT  FY 
1994  while  ensuring  that  all  hospitals 
under  the  prospective  payment  system 
will  receive  payments  based  on  the  new 
MSAs.  In  applying  these  principles,  we 
propose  to  assign  hospitals  to  the 
revised  labor  market  area  that  includes 
most  or  all  of  the  counties  that  comprise 
the  labor  market  area  to  which  the 
hospital  was  reclassified  by  the  MGCRB 
based  on  current  labor  market  area 
definitions.  We  propose  to  modify  the 
effect  of  the  MGCRB*s  decisions  only  in 
those  cases  where  the  new  MSA 
designations  would  preclude  our 
implementing,  in  a  rational  manner, 
reclassification  decisions  based  on  ihe 
current  MSA  assignments. 

The  need  for  such  reconciliation 
between  MGCRB  decisions  and 
implementation  of  new  labor  market 
areas  is  inherent  in  the  statutory 
scheme.  Under  this  scheme,  a  hospital 
must  apply  for  reclassification  at  least  1 
year  prior  to  the  fiscal  year  for  which 
the  reclassification  is  effective.  Thus,  a 
hospital  seeking  reclassification  for  FY 
1994  had  to  apply  by  October  1, 1992. 
Moreover,  the  MGCRB  had  to  issue  the 
decision  on  that  application  by  March 
30, 1993  based  on  the  MSA  designations 
in  effect  when  the  application  was  filed. 
Meanwhile,  any  changes  necessary  as  a 
result  of  new  labor  market  areas  (in  this 
case,  the  implementation  of  new  MSAs) 
must  be  implemented  in  the  rulemaking 
process  during  the  fiscal  year  prior  to 
the  fiscal  year  for  which  ^e  changes 
would  apply.  Thus,  since  the 
rulemaking  process  and  MGCRB 
adjudications  for  a  particular  fiscal  year 
take  place  simultaneously,  we  believe  it 
is  both  reasonable  and  necessary  to 
reconcile  the  two  processes  using  the 
new  MSA  changes  as  a  homework  for 
effectuating  the  MGCRB  decisions. 

Also,  we  note  that  the  effect  of  a 
reclassification  decision  is  not  limited 
to  determining  which  area's  wage  index 
a  hospital  receives.  Pursuant  to  sections 
1886  (d)(8)(C)  and  (d)(8)(D)  of  the  Act, 
a  reclassification  decision  also  affects 
the  calculaticm  of  the  wage  index  and 
the  sire  of  the  budget  neutrality 
adjustment.  Thus,  the  distinction 
between  whether  a  hospital  is 
considered  to  be  reclassified  to  another 
area  pursuant  to  an  MGCRB  decision,  or 
is  considered  as  part  of  that  area  under 
the  new  MSA  designations,  affects  the 
calculation  of  payment  amounts. 

Section  1886(d)(8)(C)  (i)  and  (ii)  of  the 
Act  calls  for  certain  adjustments  to  the 
wage  index  calculation  only  if  "the 
apphcation  of  subparagraph  (B)  or  a 
decision  of  the  Medicare  Geographic 
Classification  Review  Board  or  the 
Secretary  under  paragraph  (10),  by 
treating  hospitals  located  in  an  urbaa 
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area,  or  by  treating  hospitals  located  in 
one  urban  area  as  being  located  in 
another  area"  (emphasis  added)  results 
in  certain  specified  effects.  However,  if 
a  hospital  has  been  added  to  an  MSA 
under  the  new  MSA  designations,  it  is 
not  necessary  to  "treat"  the  hospital  as 
being  located  in  that  MSA  pursuant  to 
an  MGCRB  decision.  Thus,  with  respect 
to  wage  index  reclassifications,  we 
propose  to  apply  the  provisions  of 
section  1886(d)(8)(C)  of  the  Act  only  in 
those  situations  where  a  hospital  is 
deemed  to  be  part  of  a  particular 
geographic  area  solely  because  it  has 
been  reclassified  under  section  1886 
(d)(8)  or  (d)(10)  of  the  Act.  Similarly,  the 
budget  neutrality  adjustment  provided 
under  section  1886(d)(8)(D)  would  only 
account  for  payments  to  hospitals 
whose  geographic  location  has  changed 
solely  because  of  the  reclassification 
provisions. 

In  light  of  the  considerations 
discussed  above,  where  MSA  changes 
have  occurred,  we  are  proposing  to 
apply  the  new  MSA  definitions  to 
reclassified  hospitals  as  follows: 

•  One  hundred  fifteen  hospitals 
reclassified  by  the  MGCRB  are  located 
in  counties  that  have  been  incorporated, 
under  the  new  MSAs,  into  the  area  to 
which  the  hospitals  were  approved  for 
reclassification.  As  a  result  of  the  new 
MSA  definitions,  hospitals  in  this 
situation  will  already  be  located  in  the 
area  to  which  they  were  granted 
reclassification.  Thus,  pursuant  to 
sections  1886(d)(8)  (C)  and  (D)  of  the 
Act.  the  reclassifications  granted  by  the 
MGCRB  to  these  hospitals  have  no  effect 
on  the  wage  index  and  the  budget 
neutrality  adjustment  required  under 
section  1886(d)(8)(D)  of  the  Act.  For 
example,  some  hospitals  located  in  the 
former  Aurora-Elgin,  lUinois  MSA  were 
granted  reclassification  to  the  Chicago, 
Illinois  MSA.  Since  the  Aurora-Elgin, 
Illinois  MSA  has  been  incorporated  into 
the  Chicago,  Illinois  MSA  under  the 
new  definitions,  these  hospitals  would 
be  paid  by  virtue  of  this  change  based 
on  the  payment  rates  applicable  to  the 
Chicago  MSA  and  their  wage  data 
would  be  reflected  in  the  wage  index  for 
the  Chicago  MSA. 

•  If  a  county  is  incorporated  into  a 
new  area  under  the  revised  MSA 
definitions  and  a  hospital  in  that  county 
has  been  granted  reclassification  into  a 
different  area  by  the  MGCRB,  we 
propose  to  implement  the 
reclassifications  as  approved  by  the 
MGCRB  or  the  Administrator.  As  of 
March  31, 1993,  we  had  identified  25 
reclassified  hospitals  for  which  this 
situation  occurred.  In  these  situations, 
we  do  not  believe  it  would  be 
appropriate  to  modify  on  our  own  the 


reclassifications  requested  by  the 
hospital  and  approved  by  the  MGCRB. 
However,  if  a  hospital  concludes  that 
such  reclassification  would  not  be 
advantageous  in  light  of  the  new  MSA 
definitions,  it  has  the  opportunity  to 
withdraw  a  reclassification  application 
within  45  days  from  the  publication  of 
this  proposed  rule  under  §  412.273(a)(2). 
Unless  we  receive  a  withdrawal  in  these 
cases,  we  will  implement  these 
reclassifications. 

•  If  a  hospital  was  reclassified  to  an 
MSA  based  on  its  location  in  a  county 
that  is  adjacent  to  an  MSA  coimty  that 
has  now  been  deleted  from  the  MSA 
definition,  we  will  implement  such 
reclassifications  for  FY  1994.  The 
decisions  in  these  cases  were 
appropriately  determined  based  on  the 
current  MSA  definitions  that  the 
MGCRB  was  required  to  use  to  decide 
applications  for  FY  1994.  We  note  that 
the  MGCRB  will  use  the  new  MSA 
definitions  for  purposes  of  adjudicating 
requests  for  FY  1995  reclassifications. 
Thus,  these  hospitals  may  no  longer 
meet  the  proximity  and  adjacency 
guidelines  at  §  412.230(a)  for  future 
application  periods. 

•  In  cases  where  MSAs  have  merged 
or  there  is  a  title  change, 
reclassifications  to  those  areas  will  be 
implemented  based  on  the  boundaries 
of  the  revised  MSAs.  For  example,  the 
Odessa,  Texas  MSA  and  the  Midland, 
Texas  MSA  have  now  been  merged 
under  the  revised  MSA  definitions  to 
form  the  Odessa-Midland,  Texas  MSA. 
Therefore,  all  hospitals  reclassified  to 
either  the  current  Odessa  MSA  or  the 
Midland  MSA,  will  be  assigned  to  the 
Odessa-Midland,  Texas  MSA  for 
purposes  of  FY  1994  reclassifications. 

•  We  have  identified  one  unique 
situation  in  which  a  single-county  MSA 
loses  its  urban  classification.  The  former 
Jackson,  Tennessee  MSA  is  now  part  of 
rural  Tennessee  since  the  1990  census 
data  did  not  confirm  the  1984  census 
estimates  under  which  the  area  had 
previously  qualified  for  MSA  status. 
There  were  3  rural  hospitals  that  were 
reclassified  to  the  Jackson,  Tennessee 
MSA  by  the  MGCRB  for  FY  1994.  Since 
Jackson  is  now  classified  as  rural,  any 
reclassifications  granted  to  the  former 
Jackson,  Tennessee  MSA  for  FY  1994 
merely  convey  a  rural  classification  to 
the  applicant  hospitals.  Moreover,  since 
the  MSA  no  longer  exists,  we  have  no 
rational  alternative  but  to  assign  these 
hospitals  the  rtiral  Tennessee  wage 
index  value. 

•  Based  on  the  new  MSA  definitions. 
17  of  the  39  counties  whose  hospitals 
were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  have  now  been 
designated  part  of  MSAs.  The  23 


hospitals  located  in  these  counties  will 
no  longer  be  treated  as  reclassified 
hospitals  for  purposes  of  the  wage  index 
and  the  budget  neutrality  adjustment 
required  under  section  1886(d)(8)(D)  of 
the  Act.  In  FY  1994.  30  hospitals  in  22 
rural  counties  will  continue  to  be 
deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act. 

3.  Technical  Changes  to  the  MGCRB 
Guidelines 

Section  1886(d)(10)(D)(i)(n)  of  the  Act 
requires  the  Secretary  to  publish 
guidelines  "for  determining  whether  the 
county  in  which  the  hospital  is  located 
should  be  treated  as  being  a  part  of  a 
particular  Metropolitan  Statistical 
Area."  The  statute  does  not  specify  the 
particular  criteria  to  be  used,  but  instead 
confers  broad  authority  on  the  Secretary 
in  establishing  guidelines.  Currently, 
§  412.232(b)  allows  hospital  groups  to 
seek  reclassification  based  on  MSA/ 
NECMA  standards  published  in  the 
Federal  Register  on  January  3, 1980 
(applying  1980  census  data)  or  the 
standards  published  on  March  30, 1990 
(applying  1990  census  data).  Pursuant  to 
our  authority  under  the  statute,  we 
propose  to  update  the  guidelines  by 
revising  §  412.232(b)  to  specify  that 
census  data  from  1990  or  later  should  be 
used.  We  note  that  the  1980  MS AJ 
hJECMA  standards  are  more  stringent 
than  the  1990  standards.  Therefore,  we 
do  not  expect  hospitals  to  be  harmed  by 
this  change. 

Also,  current  guidelines  with  respect 
to  wage  index  reclassifications  based  on 
an  occupational  mix  adjustment  provide 
for  the  use  of  occupational  mix  data 
from  either  the  American  Hospital 
Association  survey  or  the  Bureau  of 
Labor  Statistics  survey.  The  Bureau  of 
Labor  Statistics  discontinued  its 
occupational  mix  data  survey  after  1988. 
Since  we  are  now  using  FY  1990  wage 
data  to  construct  the  wage  index,  the 
latest  occupational  mix  data  available 
bom  the  Bureau  of  Labor  Statistics  is  no 
longer  consistent  with  the  data  reflected 
in  the  wage  index.  Therefore,  we 
propose  (o  revise  §§  412.230(e)(2)(ii)(B) 
and  412.232(d)(2)(ii)(B)  to  eliminate  this 
data  source  from  the  occupational  mix 
guidelines. 

C.  Updating  the  Wage  Index  Data 

Section  1886(d)(3)(E)  of  the  Act 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1. 1993. 
This  section  further  provides  that  the 
Secretary  base  the  update  on  a  survey  of 
the  wages  and  wage-related  costs  of 
short-term  acute  care  hospitals  in  the 
United  States.  The  survey  should 
measure,  to  the  extent  feasible,  the 
earnings  and  paid  hours  of  employment 
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by  occupational  category  and  must 
exclude  data  with  respect  to  the  wa^es 
and  wage-related  costs  incurred  in 
furnishing  skilled  nursing  facility 
services. 

For  determining  prospective 
payments  to  hospitals  in  FY  1993,  the 
wage  index  is  based  on  a  HCFA  survey 
of  hospital  wage  and  salary  data  for  all 
hospitals  subject  to  the  prospective 
payment  system  with  cost  reporting 
periods  ending  in  calendar  year  1988.  In 
accordance  with  the  statutory 
requirement  to  update  the  wage  data 
aimually  beginning  October  1, 1993.  the 
FY  1994  wage  index  will  be  based  on 
data  for  hospital  cost  reporting  periods 
beginning  on  or  after  October  1, 1989 
and  before  September  30, 1990  (FY 
1990). 

D.  Revisions  to  the  Wage  Index 

We  propose  to  base  the  FY  1994  wage 
index,  effective  for  hospital  discharges 
occurring  on  or  after  October  1, 1993 
and  before  October  1, 1994,  upon  the 
data  collected  from  the  Medicare  cost 
report  (worksheet  S-3.  Part  II)  submitted 
by  hospitals  for  cost  reporting  periods 
beginning  in  FY  1990. 

We  propose  to  use  all  of  the  categories 
of  data  collected  from  worksheet  S-3, 
Part  n.  Therefore,  r^e  proposed  FY  1994 
wage  index  reflects  Uxe  following: 

•  Total  short-term  acute  care  hospital 
salaries  and  hours 

•  Home  office  cost  and  hoiirs. 

•  Fringe  benefits  associated  with 
hospital  and  home  office  salaries. 

•  Contract  labor  cost  and  hours. 

•  The  exclusion  of  salaries  and  hours 
for  skilled  nursing  facihty  or  other  sub- 
provider  components  that  are  not 
subject  to  the  prospective  payment 
system. 

The  proposal  to  include  contract  labor 
represents  a  change  from  the  current 
wage  index  At  the  request  of  the 
hospital  industry,  we  also  considered 
incorporating  an  allocation  of  overhead 
salaries  and  hours  to  the  sub-provider 
components  of  the  hospital.  However,  as 
discussed  below  we  are  not  proposing 
to  make  this  change. 

Follovring  is  a  mscussion  of  our 
analysis  of  the  wage  data  used  to 
construct  the  wage  index. 

1.  Verification  of  Wage  Data  fi-om  the 
Medicare  Cost  Report 

The  FY  1990  wage  data  was  obtained 
from  Worksheet  S-3.  Part  n,  of  the 
HCFA-2552  for  all  short-term  acute  care 
hospitals.  The  wage  data  are  reported 
electronically  to  HCFA  through  the 
Hospital  Cost  Report  Information 
System  (HCRIS).  Because  of  substantial 
deficiencies  in  die  initial  data  reported 
by  hospitals  on  the  cost  report 


(including  missing  data  items  such  as 
excluded  hours  and  total  paid  hours), 
we  initiated  an  intensive  review  of  the 
wage  data  and  made  numerous  edits  to 
ensure  qtiality  and  accuracy.  Medicare 
intermediaries  were  instructed  to 
transmit  any  revisions  through  HCRIS 
by  early  January  1993. 

We  subjected  the  revised  cost  report 
data  to  several  edit  checks.  Of  the  5,425 
providers  in  the  data  base,  over  1800 
providers  had  data  elements  that  failed 
an  edit;  approximately  400  of  these 
involved  mathematical  errors  and  have 
been  resolved.  The  other  edits  involved 
data  that  appear  unusual  and  must  be 
verified  by  ^e  intermediary.  Only  600 
data  items  were  unresolved  as  of  March 
15, 1993.  Most  of  the  uxuesolved  data 
elements  tali  outside  a  reasonable  range 
and  require  verification  by  the 
intermediary.  We  have  instructed  the 
intermediaries  to  complete  their 
verificaticm  of  questionable  data 
elements  and  to  transmit  any  changes  to 
the  wage  data,  via  HCRIS,  no  later  than 
June  15, 1993.  We  expect  that  all 
outstanding  data  elements  will  be 
resolved  by  tliat  date  end  that  we  will 
be  able  to  reflect  the  corrected  data  in 
the  final  rule. 

The  wage  file  used  to  construct  the 
proposed  wage  index  includes  data 
obtained  in  late  January  1993  from  the 
HCRIS  database  and  subsequent  changes 
we  received  from  intermediaries 
through  March  15. 1993.  To  allow 
hospitals  time  to  reraew  the  wage  data 
used  to  construct  the  proposed  hospital 
wage  index,  we  forwarded  to  each 
hospital  on  April  21. 1993,  a  listing 
summarizing  the  FY  1990  wage  data 
reported  for  the  hospital.  If  a  hospital 
believes  that  its  wage  data  have  been 
incorrectly  reported,  the  hospital  must 
submit  corrections  to  its  intermediary  in 
time  to  allow  for  review  and  verification 
of  the  data  before  the  development  of 
the  final  wage  index.  To  be  reflected  in 
the  final  wage  index,  any  wage  data 
corrections  must  be  reviewed  by  the 
intermediary  and  transmitted  via  HCRIS 
on  or  before  June  15. 1993.  Tliis 
deadline  is  necessary  to  allow  sufficient 
time  to  download  and  edit  the  data  so 
that  the  final  wage  index  calculation  can 
be  completed  for  development  of  the 
final  prospective  payment  rates  to  be 
published  by  September  1. 1993. 
Corrections  transmitted  to  HCFA  after 
June  15, 1993  may  not  be  reflected  in 
the  final  wage  index.  Therefore,  we 
would  suggest  that  hospitals  wishing  to 
submit  corrected  data  do  so  as  quickly 
as  possible  and  follow  up  with  their 
intermediaries  in  order  to  ensure 
inclusion  in  the  final  FY  1994  wage 
index. 


We  note  that,  as  discussed  in  the  FY 
1993  prospective  payment  system  final 
rule  (57  FR  39765).  we  eliminated 
midyear  wage  data  corrections  effective 
with  requests  for  correction  received  on 
or  after  October  1. 1992.  For  FY  1994. 
we  will  not  make  any  midyear  changes 
to  the  wage  index  values  based  on  any 
corrected  data  received  by  HCFA  via 
HCRIS  subsequent  to  the  development 
of  the  final  wage  index.  It  is  therefore 
necessary  for  each  hospital  to  carefully 
complete  the  Worksheet  S-3,  Part  II, 
when  filing  its  Medicare  cost  report  We 
are  revising  §  412.63(p)  to  reflect  the 
expiration  of  midyear  wage  index 
corrections. 

2.  Patient  Care-Related  Contract 
Services 

Worksheet  S-3.  Part  II,  collected  data 
concerning  labor-related  payments  and 
hours  attributable  to  direct  patient  care- 
related  contract  services.  Hospitals  were 
instructed  to  exclude  non-patient  care 
contract  services  such  as  management 
and  housekeeping  services,  non-labor- 
related  expenses  such  as  payments  for 
equipment  and  supplies,  and  any 
contract  services  for  which  labor-related 
payments  or  hours  could  not  be 
accurately  determined. 

The  hospital  industry  has  repeatedly 
advocated  including  contract  labor  in 
the  wage  index  in  order  to  address  the 
increasing  use  of  contract  services.  As 
discussed  in  the  May  9, 1990  proposed 
rule  (55  FR  19443),  data  collected  for 
contract  services  on  the  1988  wage 
survey  were  unreliable  for  a  number  of 
reasons,  including  inaccurate  and 
incomplete  reporting  of  data.'Thus,  we 
were  unable  to  include  contract  labor  in 
subsequent  wage  indexes  based  on  the 
1988  wage  survey  data.  For  the  FY  1990 
cost  report  data,  we  clarified  the 
instructions  for  reporting  contract  labor 
and  developed  additional  edits  for 
contract  labor  that  were  reviewed  as 
part  of  the  intermediary's  desk  review 
process.  As  discussed  below,  our 
analysis  of  contract  wage  data  reported 
on  the  FY  1990  cost  report  indicates  that 
the  reported  salaries  and  hours  appear 
reasonable.  Therefore,  we  propose  to 
include  contract  labor  wages  and  houis 
in  the  wage  index  computation  for  FY 
1994. 

We  analyzed  the  FY  1990  contract 
v^e  data  to  determine  if  it  is 
sufficienUy  complete  for  inclusion  in 
the  wage  index  calculation.  Of  the  54.9 
percent  of  providers  that  report  contract 
services,  only  4.2  percent  are  unable  to 
associate  all  their  contract  wages  with 
hours.  In  total,  the  proportion  of 
contract  wages  not  associated  with 
hours  to  all  contract  wages  is  3.85 
percent.  For  providers  reporting 
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contract  services,  contract  hours 
account  for  an  average  of  just  2.37 
percent  of  total  hours.  Because  the 
proportion  of  contract  wages  not 
associated  with  hours  is  small,  and  the 
proportion  of  contract  hours  to  total 
hours  is  also  small,  we  believe  that  the 
contract  data  are  sufficiently  complete 
for  inclusion  in  wage  index 
calculations.  The  exclusion  of  the 
contract  wage  costs  for  which  the 
associated  hours  are  missing  should  not 
have  a  material  effect  on  the  wage 
index. 

We  are  verifying  the  accuracy  of 
contract  data  reported  for  hospitals 
having  a  contract  labor  average  hourly 
wage  exceeding  $80.00  per  hour,  which 
represents  the  mean  plus  3  standard 
deviations.  This  is  our  standard  way  to 
identify  and  remove  statistical  outliers. 
For  purposes  of  the  proposed  wage 
index,  contract  labor  data  for  any 
hospital  whose  inflated  contract  labor 
average  hourly  wage  exceeded  $80.00 
per  hour  were  presumed  to  be 
unreasonable  and  were  eliminated  from 
the  wage  index  computation.  However. 
we  did  make  exceptions  if  the  fiscal 
intermediary  reported  to  our  office  that 
the  contract  labor  data  were  correct,  and 
the  fiscal  intermediary  was  able  to 
verify  both  the  cost  and  houre  reported. 
In  addition,  we  eliminated  contract 
labor  data  if  the  inflated  contract  labor 
average  hourly  wage  was  below  $3.35 
per  hour  (the  minimum  wage  at  the  time 
we  conducted  our  analysis). 

These  edits  to  the  contract  labor  wage 
data  resulted  in  the  elimination  of  data 
for  14  hospitals  with  high  contract  labor 
average  hourly  wages  and  3  hospitals 
with  low  contract  labor  average  hourly 
wages.  In  each  case  where  a  hospital's 
contract  labor  average  hourly  wage  did 
not  meet  our  standards,  we  recalculated 
the  hospital's  average  hourly  wage 
exclusive  of  contract  labor.  We  note  that 
we  would  include  the  contract  data  for 
these  hospitals  in  the  final  wage  index 
if  the  data  are  revised  and  no  longer 
exceed  our  limit,  or  the  fiscal 
intermediary  has  notified  our  office  that 
the  contract  labor  cost  and  hours  have 
been  verified  and  supported  by 
documentation. 

In  most  labor  market  areas,  the 
inclusion  of  contract  labor  in  the  wage 
index  computation  has  a  small  effect  on 
the  average  hourly  wage.  However,  now 
that  we  have  fairly  complete  data,  we 
believe  including  contract  labor  would 
more  accurately  and  fairly  reflect  wage 
levels  across  hospitals  and  MSAs. 
Accordingly,  we  propose  to  include 
contract  labor  for  direct  patient  care 
services  in  the  FY  1994  wage  index. 


3.  Allocation  of  General  Service  Salaries 
to  Areas  Excluded  From  Wage  Index 

The  current  wage  index  is  constructed 
using  data  only  for  areas  of  the  hospital 
that  are  related  to  the  provision  of 
hospital  care  to  inpatients.  As  a  result, 
we  exclude  the  direct  wages  and  hours 
associated  with  certain  sub-provider 
components  of  the  hospital,  such  as 
skilled  nursing  facilities  and  home 
health  agencies,  from  the  wage  survey. 
The  cost  reporting  form  used  to  collect 
the  FY  1990  wage  data  also  includes 
within  the  definition  of  excluded  areas 
rehabilitation  and  psychiatric  distinct 
part  units  of  the  hospital  that  are 
excluded  bom  the  prospective  payment 
system. 

We  have  received  several  suggestions 
from  hospital  representatives  that,  in 
addition  to  excluding  the  direct  salaries 
and  hours  for  sub-provider  components 
of  the  hospital.  HCFA  should  also 
exclude  the  general  service,  or 
overhead,  wages  and  hours  that  are 
associated  with  these  areas.  Currently, 
for  example,  we  include  all  of  the  wage 
costs  associated  with  housekeeping  in 
the  wage  index  data,  even  if  a  facility 
has  excluded  sub-provider  components 
that  receive  housekeeping  services.  In 
response  to  these  comments,  we 
initiated  a  s(>ecial  data  collection  to 
obtain  the  hours  associated  with 
workers  in  the  general  service  areas  of 
those  hospitals  that  reported  excluded 
salaries  and  houra.  We  received  general 
service  hour  data  for  3,811  of  the  5,425 
hospitals  for  which  we  have  wage  data. 

We  analyzed  this  special  survey  data 
in  conjiuiction  with  the  wage  data  from 
the  cost  report  to  determine  whether  we 
could  reasonably  allocate  the  overhead 
wages  and  hours  to  the  excluded  areas 
of  the  hospital.  First,  we  determined  the 
total  general  service  wages  (including 
fringe  benefits)  from  Worksheet  A  of  the 
cost  report.  We  then  developed  a  ratio 
of  total  indirect  costs  (net  of  capital 
costs)  allocated  to  the  excluded  areas  of 
the  hospital  to  total  non-capital  general 
service  costs  (using  Worksheet  B,  parts 
I  and  n  from  the  cost  report).  We  call 
this  the  "indirect  cost  ratio."  We 
imputed  the  general  service  salaries  and 
hours  allocated  to  the  excluded  areas  by 
multiplying  the  indirect  cost  ratio  by  the 
total  general  service  salaries  determined 
from  the  cost  report  and  by  the  general 
service  hours  reported  by  the  hospitals. 
For  example,  if  10  percent  of  a 
hospital's  total  indirect  costs  were 
allocated  to  excluded  areas,  we 
allocated  10  percent  of  its  overhead 
salaries  and  10  percent  of  its  overhead 
hours  to  the  excluded  areas. 

We  analyzed  the  results  of  the  general 
service  allocation  to  remove  any  clearly 


incorrect  or  distorted  allocations.  We 
began  by  performing  preliminary  data 
edits.  We  eliminated  the  overhead 
allocation  for  16  hospitals  that  reported 
overhead  houre  because  their  indirect 
cost  ratios  were  0,  and,  as  a  result,  no 
allocation  could  be  performed.  We 
eliminated  six  more  hospitals  with 
allocated  salaries  or  hours  greater  than 
the  total  salaries  or  hours  reported  on 
the  cost  report  (after  adjustment  for  the 
excluded  areas  of  the  hospital).  We  then 
analyzed  the  data  for  the  remaining 
3,789  hospitals  in  order  to  remove  any 
obviously  incorrect  allocations.  Eleven 
hospitals  had  general  service  average 
hourly  wages  below  the  minimum  wage, 
indicating  an  obvious  error  in  reporting 
the  hours.  We  also  eliminated  the 
allocation  for  four  providers  with  a 
general  service  average  hourly  wage  of 
$100  per  hour  or  greater  for  the  same 
reason. 

The  next  edit  we  performed  was 
based  on  a  comparison  of  the  indirect 
cost  ratio  and  the  ratio  of  excluded 
hours  (as  reported  on  the  cost  report)  to 
total  houre  (including  excluded  houre). 
We  reasoned  that  the  allocation  was 
probably  erroneous  if  the  indirect  cost 
ratio  was  extraordinarily  high,  unless 
there  was  also  a  large  proportion  of  the 
hospital's  total  houre  reported  in 
excluded  areas  of  the  hospital.  As  a 
result,  we  eliminated  allocations  for  52 
providere  that  had  indirect  cost  ratios 
more  than  3  standard  deviations  above 
the  mean  (that  is,  above  0.596786)  but 
hour  ratios  less  than  3  standard 
deviations  above  the  mean  (0.433817). 

After  completing  the  above  edits,  we 
eliminated  the  allocation  for  43 

Eroviders  whose  general  service  average 
ourly  wage  was  more  than  3  standard 
deviations  above  the  mean  for  the 
remaining  providere,  or  above  $34.81. 
Finally,  we  eliminated  the  allocation  for 
82  providere  for  whom  the  percentage 
difference  between  their  pre-allocation 
average  hourly  wage  and  their  general 
service  average  hourly  wage  was  more 
than  3  standard  de\iations  from  the 
mean  (if  the  difference  was  greater  than 
65.86  percent  or  less  than  -80.41 
percent,  we  eliminated  the  allocation). 
These  edits  eliminated  the  most  extreme 
and  inexplicable  general  service 
allocations. 

After  we  completed  the  above  edits, 
3,634  hospitals  still  had  overhead 
allocations  (as  compared  to  3,811  that 
reported  overhead  hours).  Of  these, 
approximately  two-thirds  (2.412)  had 
average  hourly  wages  that  were  lower 
after  the  overhead  allocation  was  made 
to  the  excluded  areas.  The  average 
difference  between  the  pre-  and  post- 
allocation  average  hourly  wage  was 
-0.2  percent.  Seventy-seven  hospitals 
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had  a  percentage  change  of  more  than 
10  percent  in  their  average  hourly  wage, 
of  which  29  were  decreases.  An 
additional  108  hospitals  had  a 
percentage  change  of  between  5  and  10 
percent,  of  which  67  were  decreases. 
Twenty-nine  of  49  niral  labor  market 
areas  would  experience  decreases  in 
their  wage  index  value  if  we  performed 
the  allocation,  while  184  urban  areas 
would  experience  decreases.  The 
average  wage  index  value  would 
decrease  0.1  percentage  points  if  we 
performed  the  overhead  allocation. 

There  are  several  indications  that  it 
would  not  be  appropriate  to  use  the 
overhead  data  collected  in  computing 
the  wage  index;  The  large  number  of 
hospitals  removed  due  to  the  edits,  the 
large  number  of  hospitals  with  large 
swings  in  their  average  hourly  wages, 
and  uie  large  proportion  of  hospitals 
that  are  actually  harmed  by  the 
allocation  rather  than  helped  by  it.  As 
a  result,  we  have  decided  not  to  employ 
the  allocation  of  general  service  salaries 
and  hours  to  the  excluded  areas  of 
hospitals  in  constructing  the  FY  1994 
wage  index. 

While  we  believe  that  an  allocation  of 
overhead  salaries  and  hours  to  the 
excluded  sub-provider  components  may 
be  appropriate,  it  would  not  serve  the 
hospital  industry  or  the  Medicare 
program  to  implement  an  allocation  that 
is  not  reliable.  Clearly,  the  overhead 
hours  reported  by  many  hospitals  did 
not  accurately  reflect  the  salaries 
reported  on  the  cost  report.  In  addition, 
we  realize  that  the  allocation  method 
described  above  may  not  necessarily  be 
the  most  accurate  method  to  make  this 
allocation  since  it  does  not  recognize 
departmental  variations  in  salaries  and 
hours.  However,  given  the  significant 
problems  we  have  encountered  in 
obtaining  accurate  data  from  hospitals, 
we  are  reluctant  to  expand  the  hospital 
data  reporting  requirements  to  include 
an  allocation  of  the  overhead  salaries 
and  hours  on  a  departmental  basis.  We 
invite  public  comment  concerning 
alternative  methods  that  might  produce 
a  more  accurate  and  uniform  allocation 
method  and  at  the  same  time  impose 
little  or  no  additional  reporting  burden 
on  the  hospital  industry.  Please  bear  in 
mind  that  under  any  acceptable 
allocation  method,  we  would  require 
that  the  method  be  used  by  all  hospitals 
with  excluded  areas  and  that  the 
intermediary  be  able  to  verify  the 
accuracy  of  the  reported  data. 

E.  Computation  of  the  Wage  Index 

As  noted  in  section  in.C.  above,  we 
are  proposing  to  base  the  FY  1994  wage 
index  on  wage  data  reported  on  the  FY 
1990  cost  report.  The  wage  index  would 


be  comprised  of  data  from  5,425 
hospitals  paid  under  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The 
method  used  to  compute  the  proposed 
wage  index  is  as  follows: 

Step  1 — We  gathered  data  from  each 
of  the  non-Federal  short-term  acute  care 
hospitals  for  which  data  were  reported 
on  the  Worksheet  S-3,  Part  II  of  the 
Medicare  cost  report  for  the  hospital's 
cost  reporting  periods  beginning  on  or 
after  October  1, 1989,  and  before 
September  30, 1990.  Each  hospital  was 
assigned  to  its  appropriate  urban  or 
rural  area  based  on  the  MSA  definitions 
to  be  used  in  the  prospective  payment 
system  in  FY  1994  prior  to  any 
reclassifications  under  section 
1886(d)(8)  or  1888(d)(10)  of  the  Act.  In 
addition,  we  included  data  from  a  few 
hospitals  that  had  cost  reporting  periods 
beginning  in  September,  1989  and 
reported  more  than  a  52-week  cost 
reporting  period.  The  data  were 
included  because  no  other  data  from 
these  hospitals  would  be  available  for 
the  cost  reporting  period  described 
above,  and  particular  labor  market  areas 
might  be  affected  due  to  the  omission  of 
these  hospitals.  However,  we  generally 
describe  this  wage  data  as  FY  1990  data. 

Step  2— For  each  hospital,  we 
subtracted  the  excluded  salaries  (that  is, 
salaries  attributable  to  skilled  nursing 
facility  and  other  sub-provider 
components)  from  gross  hospital 
salaries  to  determine  net  hospital 
salaries.  To  the  net  hospital  salaries,  we 
added  hospital  contract  labor  costs, 
hospital  fiinge  benefits,  and  any  home 
office  salaries  and  fringe  benefits 
reported  by  the  hospital  to  determine 
total  salaries  plus  fringe  benefits. 

Step  3— For  each  hospital,  we  inflated 
or  deflated,  as  appropriate,  the  total 
salaries  plus  fringe  benefits  resulting 
from  Step  2  to  a  common  period  to 
determine  total  adjusted  salaries.  To 
make  the  wage  inflation  adjustment,  we 
used  the  percentage  change  in  average 
hourly  earnings  for  each  30-day 
increment  from  October  14, 1989 
through  September  15, 1991.  for 
hospital  industry  workers  frtjm  S.I.C 
806,  Bureau  of  Labor  Statistics 
Employment  and  Earnings  Bulletin.  The 
annual  inflation  rate  used  was  5.6 
percent.  The  inflation  factors  used  to 
inflate  the  hospital's  data  were  based  on 
the  midpoint  of  the  cost  reporting 
period  as  indicated  below. 


Midpoint  of  Cost  Reporting 
Period 


After 

Before 

Adjustment 
factor 

10/14/89 

11/15/89 

1.075355086 

11/14/89  

12/15/89 

1.070483309 

12/14/89  

1/15/90 

1.065633603 

1/14/90  

2/15/90 

1.060805868 

2/14/90  

3/15/90 

1. 056000000 

3/14/90  

4/15/90 

1.051215914 

4/14/90  

5/15/90 

1.046453497 

5/14/90  

6/15/90 

1.041712655 

6/14/90  

7/15/90 

1.036993291 

7/14/90  

8/15/90 

1.032295308 

8/14/90  

9/15/90 

1.027618609 

9/14/90  

10/15«0 

1.022963096 

10/14/90  

11/15/90 

1.018328675 

11/14/90  

12/15/90 

1.013715250 

12/14/90  

1/15/91  .„ 

1.009122726 

1/14/91  

2/15/91  

1.004551007 

2/14/91  

3/1 5«1  

1.000000000 

3/14/91  

4/15/91  

.995469611 

4/14/91  

5/15/91  

.990959746 

5/14/91  

6/15/91  

.986470313 

6/14/91  

7/15/91  

.982001218 

7/14/91  

8/15/91  

.977552371 

8/14/91  

9/15/91  

.973123678 

For  example,  the  midpoint  of  a  cost 
reporting  period  begiiming  January  1, 
1990  and  ending  December  31, 1990  is 
June  30, 1990.  An  inflation  adjustment 
factor  of  1.036993291  would  be  applied 
to  the  hospital's  wages.  In  addition,  for 
the  data  for  any  cost  reporting  period 
that  began  in  FY  1990  and  covers  a 
period  of  less  than  360  days  or  greater 
than  370  days,  we  annualized  the  data 
to  reflect  a  1-year  cost  report. 
Annualization  is  accomplished  by 
dividing  the  data  by  the  number  of  days 
in  the  cost  report  and  then  multiplying 
the  results  by  365. 

Step  4 — For  each  hospital,  we 
subtracted  the  reported  excluded  hours 
from  the  gross  hospital  hours  to 
determine  net  hospital  hours.  We 
increased  the  net  hours  by  the  addition 
of  any  reported  contract  labor  hours  and 
home  office  hours  to  determine  total 
hours. 

Step  5 — As  part  of  our  editing 
process,  we  eliminated  the  contract 
labor  data  for  17  hospitals  that  reported 
aberrant  contract  labor  wages  (over 
$80.00  or  less  than  $3.35  per  hour).  In 
addition,  we  eliminated  the  home  office 
data  reported  by  14  hospitals  where  the 
home  office  wages  were  more  than 
$90.00  or  less  than  $3.35  per  hour.  This 
edit  was  derived  by  calculating  the 
mean  plus  3  standard  deviations  for  the 
inflated  home  office  average  hourly 
wage.  However,  if  the  intermediary 
indicated  through  the  verification 
process  that  the  home  office  or  contract 
labor  salaries  and  hours  had  been 
reviewed  and  foimd  to  be  accurate,  we 
did  not  eliminate  the  data  even  if  the 


IMI 
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average  hourly  wage  exceeded  the  edit 
limit.  We  will  continue  to  edit  the 
survey  data  and  expect  to  resolve  the 

Eroblems  with  the  records  for  most 
ospitals  before  the  final  wage  index  is 
published.  In  addition,  we  deleted  data 
ror  10  hospitals  that  are  no  longer 
participatinp  in  the  Medicare  program, 
for  which  we  lacked  sufficient 
documentation  to  verily  data  that  failed 
a  critical  edit.  We  retained  the  data  for 
other  hospitals  that  are  no  longer 
participating  in  the  Medicare  program 
because  these  hospitals  contributed  to 
the  relative  wage  levels  in  their  labor 
market  areas  during  their  FY  1990  cost 
reporting  period.  We  note  that  no 
adjustments  were  necessary  for  fringe 
benefit  costs. 

Step  6 — ^Within  each  urban  or  rural 
labor  market  area  we  added  the  total 
adjusted  salaries  plus  fnnge  benefits 
obtained  in  Step  3  for  all  hospitals  in 
that  area  to  determine  the  total  adjusted 
salaries  plus  fringe  benefits  for  the  labor 
market  area. 

Step  7— We  divided  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  6  by  the  sum  of  the  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8— We  added  the  total  adjusted 
salaries  plus  fiinge  benefits  obtained  in 
Step  3  for  all  hospitals  in  the  nation  and 
then  divided  the  sum  by  the  national 
sum  of  total  hours  from  Step  4  to  arrive 
at  a  national  average  hourly  wage.  Using 
the  data  as  described  above,  the  national 
average  hourly  wage  is  $17.0343. 

Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  average  hourly  wage 
computed  in  Step  8. 

F.  Revision  to  the  Wage  Index  Based  on 
Hospital  Redesignations 

Under  section  1886(d)(8)(B)  of  the 
Act,  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  Metropolitan 
Statistical  Areas  (MSAs)  are  considered 
to  be  located  in  one  of  the  adjacent 
MSAs  if  certain  standards  are  met. 
Under  section  1886(d)(10)  of  the  Act. 
the  Medicare  Geographic  Classification 
Review  Board  (MCCRB)  considers 
applications  by  hospitals  for  geographic 
reclassification  for  purpo.ses  of  payment 
under  the  prospective  payment  system. 

The  metnodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1Bd6(d)(8)(B)  of  die  Act  and  those 
hospitals  that  were  reclassified  as  a 
hsuh  of  the  MGCRB  decisions  imder 


section  1886(d)(10)  of  die  Act.  Section 
1886(d)(8)(C)  of  die  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  MSA  to 
which  they  have  been  redesignated. 
Therefore,  the  wage  index  values  were 
determined  by  considering  the 
following: 

If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  by  1  percentage  point 
or  less,  the  MSA  wage  index  value 
determined  exclusive  of  the  wage  data 
for  the  redesignated  hospitals  applies  to 
the  redesignated  hospitals. 

If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  the  wage 
index  value  of  the  area  that  results  from 
including  the  wage  data  of  the 
redesignated  hospitals  (the  "combined" 
wage  index  value).  However,  the  wage 
index  value  for  the  redesignated 
hospitals  cannot  be  reduced  below  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  the  hospitals  are 
located. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  data  for  hospitals  that  have  been 
redesignated  to  another  area  continue  to 
have  their  wage  index  calculated  as  if 
no  redesignation  had  occurred.  Those 
rural  areas  whose  wage  index  value 
increases  as  a  result  of  excluding  the 
wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  index  calculated  exclusive  of 
the  redesignated  hospitals. 

•  The  wage  index  value  for  an  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassified  to  another  area.  However, 
geographic  reclassification  may  not 
reduce  the  wage  index  for  an  urban  area 
below  the  Statewide  rural  average, 
provided  the  wage  index  prior  to 
reclassification  was  greater  than  the 
Statewide  rural  wage  index  value. 

We  note  that,  except  for  those  rural 
areas  where  redesignations  would 
reduce  the  rural  wage  index  value,  the 
wage  index  value  for  each  area  is 
computed  exclusive  of  the  data  for 
hospitals  that  have  been  redesignated 
from  the  area  for  purposes  of  their  wage 
index.  As  a  result,  several  MSAs  listed 
in  Table  4a  have  no  hospitals  remaining 
in  the  MSA.  This  is  because  all  the 
hospitals  in  these  original  MSAs  have 
been  reclassified  to  another  area  by  the 
MGCRB.  For  those  areas,  we  have  listed 
the  Statewide  rural  wage  index  value. 


The  proposed  revised  wage  index 
values  effective  for  discharges  occurring 
on  or  after  October  1, 1993  are  shown 
in  Tables  4a,  4b,  and  4c  of  the 
addendum  to  this  proposed  rule. 
Hospitals  that  are  redesignated  should 
use  the  wage  index  values  shown  in 
Table  4c.  (Hospitals  that  were 
redesignated  to  an  MSA  under  section 
1886(d)(8)(B)  of  die  Act  or  reclassified 
by  a  decision  of  the  MGCRB  should  not 
use  Table  4c  if  they  have  also  been 
assigned  to  the  same  MSA  based  on  the 
new  0MB  definitions.)  For  some  areas, 
more  than  one  wage  index  value  will  be 
shown  in  Table  4c.  This  occurs  when 
hospitals  from  more  than  one  State  are 
included  in  the  group  of  redesignated 
hospitals,  and  one  State  has  a  higher 
Statewide  rural  wage  index  value  than 
the  wage  index  value  otherwise 
apphcable  to  the  redesignated  hospitals. 
In  addition,  tables  4d  and  4e  list  the 
average  hourly  wage  for  each  labor 
market  area  based  on  the  FY  1990  wage 
data.  Hospitals  can  use  this  information 
in  applying  to  the  MGCRB.  for  wage 
index  reclassifications  for  FY  1995.  We 
note,  however,  that  in  adjudicating  wage 
reclassification  requests  during  FY 
1994,  die  MGCRB  will  use  die  average 
hourly  wages  for  each  hospital  and  labor 
market  area  that  are  reflected  in  the  final 
FY  1994  wage  index. 

The  proposed  FY  1994  wage  index 
values  incorporate  all  reclassification 
decisions  made  by  the  MGCRB  as  of 
March  15,  1993.  As  of  that  date,  there 
were  421  hospitals  redesignated  for 
purposes  of  t.he  wage  index  (including 
hospitals  redesignated  under  both 
sections  188'i(d)(8)(Bj  and  1886(d)(10) 
of  the  Act).  This  number  does  not 
include  MGCRB  decisions  that  are  still 
under  review  by  the  Administrator  or 
decisions  that  result  in  a  reclassification 
to  the  same  labor  market  area  as  the 
hospital  is  a.«signed  under  the  revised 
MSA  definitions.  At  the  time  this 
proposed  ware  index  was  constructed, 
the  MGCRB  h-d  completed  Its  review. 

Any  change   that  result  from 
withdrawals  Oi  requests  for 
reclassificatioi.,  wage  index  corrections, 
appeals,  and  die  Administrator's  review 
process  will  be  incorporated  into  the 
wage  index  values  to  be  published  in 
the  final  rule.  The  changes  may  affect 
not  only  the  wage  index  value  for 
specific  geographic  areas,  but  also 
whether  redesignated  hospitals  receive 
the  wage  index  value  for  the  area  to 
which  they  are  redesignated  or  a 
combined  wage  index  that  includes  the 
data  for  both  the  hospitals  already  in  the 
area  and  the  redesignated  hospitals. 
Further,  the  wage  index  value  for  the 
area  from  which  the  hospitals  are 
redesignated  may  be  affected. 


30240  Federal  Register  /  Vol.  58.  No.  100  /  Wednesday,  May  26.  1993  /  Proposed  Rules 


Under  §  412.273.  hospitals  that  have 
been  reclassified  by  the  MGCRB  are 
permitted  to  withdraw  their 
applications  within  45  days  of  the 
publication  of  this  Federal  Register 
document.  The  request  for  wimdrawal 
of  an  application  for  reclassification  that 
would  be  effective  in  FY  1994  must  be 
received  by  the  MGCRB  by  July  12, 
1993.  A  hospital  that  requests  to 
withdraw  its  application  may  not 
request  that  the  MGCRB  decision  be 
reinstated  after  publication  of  the  final 
wage  index  values. 

G.  Options  for  Phasing-I  n  the  New 
Wage  Index 

Since  FY  1991,  the  hospital  wage 
index  has  been  based  on  1988  wage 
survey  data.  When  we  updated  the  wage 
index  for  FY  1991  to  base  it  on  the  1988 
data,  we  proposed  to  limit  the  change  in 
the  wage  index  value  of  any  labor 
market  area  whose  wage  index  value 
would  have  changed  more  than  10 
percent  (55  FR  19445).  Specifically,  we 
proposed  to  limit  the  change  in  the 
waoB  index  value  to  10  percent  plus  half 
of  the  change  above  10  percent.  At  that 
time,  there  were  38  labor  market  areas 
that  would  have  been  subject  to  the 
proposed  limit.  23  of  which  faced  more 
than  a  10  percent  decrease  in  their  wage 
index  value.  In  our  September  4, 1990 
final  rule  (55  FR  36041).  we  limited  the 
change  (in  response  to  public  comment) 
to  8  percent  plus  half  the  change  above 
8  percent. 

Subsequently,  section  4002(d)(1)(A)  of 
Public  Law  101-508,  enacted  November 
5, 1990,  delayed  implementation  of  the 
updated  wage  data  for  3  months. 
Further,  section  4002(d)(1)(B)  of  Public 
Law  101-508  specified  that  the  wage 
index  used  for  payments  for  discharges 
occurring  on  or  after  January  1, 1991 
was  to  be  calculated  using  only  data 
from  the  1988  wage  survey.  For  FY  1991 
payments,  the  effect  of  these  two 
provisions  was  essentially  to  provide 
hospitals  with  a  blend  of  25  percent 
1984  wage  data  and  75  percent  1988 
wage  data. 

Section  1886(d)(3)(E)  of  the  Act 
requires  the  Secretary  to  update  the 
wage  index  annually  beginning  October 
1, 1993.  Given  concerns  about  the 
redistributional  effect'on  payments  to 
hospitals  that  result  bom  updated  wage 
data,  we  examined  whether  a  phase-in 
of  the  updated  wage  data  for  FY  1994 
would  be  appropriate.  However,  a 
phase-in  of  the  FY  1994  wage  index 
based  on  FY  1990  data  is  more 
complicated  than  a  phase-in  of  the  FY 
1991  wage  index  because  of  the  effects 
the  new  MSA  definitions  and 
geographic  reclassifications  by  the 
MGCRB  have  on  wage  index  values. 


Based  on  a  comparison  using  the  FY 
1990  wage  data,  there  are  only  5  labor 
market  areas  with  decreases  of  mora 
than  5  percent  in  their  wage  index  value 
due  to  the  new  MSAs.  These  areas  are: 
Rural  Massachusetts;  New  York- 
Newark,  NY-NJ-PA;  Kalamazoo-Battle 
Creek,  MI;  Fayetteville-Springdale- 
Rogers.  AR;  and  Rural  Arizona.  There 
are  no  labor  market  areas  with  increases 
of  more  than  5  percent  in  their  wage 
index  value.  Thus,  the  MSA  changes  by 
themselves  do  not  significantly  affect 
the  MSA  wage  index  values;  however,  a 
large  number  of  hospitals  are  moving  to 
a  different  labor  market  area  as  a  result 
of  the  MSA  changes,  and  the  MSA 
changes  can  result  in  significant  wage 
index  changes  for  individual  hospitals. 
One  implication  is  that  a  phase-in  of  the 
MSA  changes  at  the  MSA  level,  by 
taking  into  account  the  difference 
between  the  wage  index  value  under  the 
current  MSA  definition  and  the  revised 
MSA  definition,  would  not  be  effective 
in  limiting  the  redistributional  effects  of 
the  new  labor  market  areas.  Instead,  an 
effective  phase-in  of  the  MSA  changes 
would  need  to  be  made  at  the  hospital 
level  by  taking  into  account  the 
difference  between  an  individual 
hospital's  wage  index  value  based  on  its 
current  MSA  assignment  and  the 
hospital's  wage  index  value  based  on  its 
revised  MSA  assignment.  In  doing  so.  it 
is  not  feasible  to  separate  the  effect  of 
changes  in  geographic  reclassification 
by  the  MGCRB  on  the  hospital's  wage 
index  value  from  the  effect  of  the  MSA 
changes.  As  a  result,  the  phase-in  would 
need  to  incorporate  both  effects.  It  could 
be  accomplished  by  Umiting  the 
percentage  change  in  a  hospital's  wage 
index  value  between  FY  1993  and  FY 
1994  to.  for  example,  10  percent,  or  by 
blending  the  two  wage  index  values. 

The  following  chart  shows  the  effect 
of  the  change  in  hospitals'  wage 
indexes.  The  chart  shows  the  nvunber  of 
hospitals  with  a  given  percentage 
difference  between  the  FY  1993  wage 
index  value  and  the  proposed  FY  1994 
wage  index  value.  The  differences 
include  the  combined  effects  of  the 
changes  in  wage  index  reclassifications, 
the  changes  in  the  MSA  definitions,  and 
the  use  of  the  FY  1990  wage  data. 
Seventy-three  percent  (3,927  hospitals) 
will  face  a  change  in  their  wage  index 
value  of  less  than  5  percent.  Seventeen 
percent  (932  hospitals)  will  face  a 
change  of  between  5  and  10  percent, 
and  10  percent  (547  hospitals)  will  face 
a  change  of  more  than  10  percent. 


Impact  of  Revised  Wage  Index 


Percentage  ctiange  in  wage  index 
values 


Decrease  more  than  10  percent 

Decrease  between  5  and  10  percent 
Decrease  between  0  and  5  percent . 
Increase  between  0  and  5  percent  .. 
Increase  between  5  and  10  percent 
Increase  more  than  10  percent 


No.  of 
hos- 
pitals 


330 
721 
2,550 
1.377 
211 
217 


Of  the  330  hospitals  that  would 
experience  more  than  a  10  percent 
decrease  in  their  wage  index  value,  only 
76  did  not  have  a  change  in  geographic 
reclassification  by  the  MGCRB.  For  the 
hospitals  whose  reclassification  status 
changed,  the  decrease  in  the  wage  index 
value  is  largely  attributable  to  their  no 
longer  qualifying  for  a  wage  index 
reclassification  by  the  MGCRB.  For  the 
remaining  76  hospitals,  which  Include 
the  20  hospitals  that  move  from  urban 
to  rural  status  as  a  result  of  the  MSA 
changes,  the  decrease  in  the  wage  index 
value  is  solely  attributable  to  the  MSA 
changes  and  the  new  wage  data. 

We  do  not  believe  that  it  would  be 
appropriate  to  phase  in  the  changes  in 
MSA  definitions  and  the  geographic 
reclassifications.  The  statute  provides 
for  hospital  payments  based  on 
geographic  location  unless  the  hospital 
has  been  reclassified  by  the  MGCRB  or 
is  subject  to  section  1886(d)(8)  of  the 
Act.  In  addition,  we  do  not  believe  it  is 
appropriate  to  provide  additional 
payments  to  hospitals  no  longer 
reclassified  by  the  MGCRB  or  to  limit 
payments  to  newly  reclassified 
hospitals,  which  would  occur  under  any 
hospital-level  phase-in  of  the  new  wage 
index  values.  We  note  that  the 
President's  legislative  proposal  to  move 
the  annual  update  to  the  prospective 
payment  system  to  January  1  would  in 
effect  provide  a  hospital-level  wage 
index  blend  during  FY  1994  similar  to 
the  phase-in  of  the  1988  wage  stirvey 
data  during  FY  1991.  It  would 
encompass  all  factors  that  affect  each 
hospital's  wage  index  change  bv 
providing  that  the  wage  index  for  the 
first  3  months  of  FY  1994  would  be 
based  on  the  hospital's  FY  1993  wage 
index  value  and  that  the  wage  index 
value  for  the  remainder  of  FY  1994 
would  be  based  on  the  FY  1994  wage 
index  value. 

We  explored  three  options  for 
implementing  the  updated  wage  data. 
The  first  option  would  be  to  implement 
the  new  wage  index  without  any  phase- 
in.  The  second  option  would  be  to  blend 
the  wage  index  values  for  each  labor 
market  area,  using  50  percent  of  a  wage 
index  based  on  1988  survey  data  and  50 
percent  of  a  wage  index  based  on  FY 
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1^: 


|1990  wage  data.  Both  wage  indexes 
[under  this  option  would  be  calculated 
using  the  revised  MSA  definitions  and 
FY  1994  geographic  reclassifications.  In 
this  way.  the  changes  in  geographic 
reclassification  and  the  MSA  changes 
would  be  fully  accounted  for  in  the 
wage  index  and  would  not  be  phased  in; 
only  the  updated  wage  data  would  be 
phased  in.  Finally,  we  explored  placing 
a  cap  of  10  percent  on  the  maximum 
change  in  wage  index  value  that 
hospitals  in  a  given  labor  market  area 
could  experience  due  to  the  new  wage 
data. 

Under  the  first  option,  we  would  base 
the  FY  1994  wage  index  entirely  on  FY 
1990  cost  report  data.  Our  analysis 
indicates  that,  imder  this  option,  the 
wage  index  values  for  12  labor  market 
areas  would  increase  by  at  least  10 
percent  and  12  labor  market  areas 
would  decrease  by  at  least  10  percent 


(after  taking  into  account  the  effects  of 
reclassification  decisions  by  the 
MGCRB)  compared  to  their  FY  1993 
wage  index  values. 

tinder  a  blended  wage  index  (option 
2).  we  would  calculate  the  wage  index 
for  each  labor  market  area  based  on  a 
blend  of  50  percent  of  a  wage  index 
based  on  1988  survey  data  (using  new 
MSAs  and  FY  1994  reclassifications) 
and  50  percent  of  a  wage  index  based  on 
FY  1990  cost  report  data.  This  blend 
would  effectively  phase  in  the  new 
wage  index  data  in  all  labor  market 
areas.  The  wage  index  values  for  three 
labor  market  areas  would  change  at  least 
10  percent,  as  opposed  to  24  labor 
market  areas  without  the  blend. 
However,  we  rejected  this  option 
because  we  believe  that  use  of  FY  1990 
data  alone  is  most  appropriate  in  light 
of  our  statutory  obligation  under  section 
1886(d)(4)(E)  of  the  Act  to  implement 


new  wage  data  for  the  FY  1994  wage 
index. 

In  determining  which  labor  market 
areas  would  be  affected  by  a  cap  that 
would  hmit  the  change  in  their  wage 
index  values  to  10  percent  (option  3). 
we  would  compare  the  wage  index 
constructed  based  on  the  revised  MSA 
definitions  (after  taking  into  account  FY 
1994  reclassifications)  using  the 
updated  FY  1990  wage  data  to  one 
based  on  the  revised  MSA  definitions 
(after  taking  into  account  FY  1994 
reclassifications)  using  the  1988  data 
We  would  then  limit  the  change  in  wagf 
index  value  for  any  labor  market  area, 
including  any  hospitals  reclassified  to  a 
given  labor  market  area  for  wage  index 
purposes,  to  a  10  percent  increase  or 
decrease.  Under  this  option,  the 
following  areas  would  be  subject  to  the 
cap: 


DIFFERENCES  IN  WAGE  INDEX  VALUES  BETWEEN  1988  AND  1990  WAGE  DATA  THAT  WOULD  BE  SUBJECT 

TO  A 10  Percent  Cap 


Labor  market  area 


Decreases: 

Hagerstown,  MD '  

Odessa-Midland,  TX  2 

Hospitals  reciasslfied  to  Miami,  FL  .. 
Hospitals  reclassified  to  Macon,  QA 

St.  Joseph,  MO  

Laredo,  TX  

Aredbo.  PR 

Miami,  FL  

Mobile,  AL ."" 

Oklahoma  City,  OK* ZZ 

Bellingham,  WA 

Amarillo,  TX*  


Pre<ap  per- 
cent cnange 
subject  to  cap 


Ipcteases: 

Yuma.  AZ 

Alexandria,  LA* 

Caguas,  PR* 

Pine  Bluff,  AR 

Redding,  CA 

Macon,  GA 

Ponce,  PR 

Rural  Hawaii 

Las  Cruces.  NM  

Orange  County,  CA* 

Rural  Puerto  Rico 

Aguadilla,  PR  


-21.1 

-19.7 

-19.^ 

-16.5 

-16.1 

-152 

-13.7 

-13.6 

-12.7 

■12.2 

-11.7 

•10.7 


No.  of  hos- 
pitals 


10.1 
11.1 
11.7 
12.6 
12.6 
12.6 
13.7 
14.6 
147 
18.2 
20.9 
23.0 


1 
5 
1 
2 
1 
2 
2 
1 
9 
22 
1 
6 

53 

2 

6 


46 


hde^^iS"^  '"  "^^®'^*°*"  °P*'^**'  ""^®'  ^*  ^^^^'^  '^''^'  0'  ^  prospective  payment  system  and  thus  will  be  unaffected  by  the  *ag« 

pu'r^""^L^tl2?eSsSSf^oltiTo^S^^^  '"''"^'^  hospitals  reclassified  to  the  labor  martcet  areas  for  wage  .nd.. 

j/uiyw^wj,  o9ca\jsB  xn9  reoassmea  hospitals  would  recave  the  MSA  wage  index  ustng  either  the  1988  or  the  1990  data 


We  propose  to  implement  the  FY 
1990  wage  data  without  any  phase-in. 
We  believe  this  is  the  most  appropriate 
option  given  our  statutory  obligation  to 


update  the  wage  index  to  reflect 
updated  data;  presumably,  the  most 
recent  data  are  the  best  data  available 
for  the  wage  index.  We  note  that  the 


effects  of  the  wage  index  on  hospitals 
under  each  of  the  MSA-level  phase  in 
options  are  not  significantly  different, 
and  the  number  of  area-level  wage  inden 
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values  with  substantial  changes  are 
much  fewer  than  for  the  FY  1991  wage 
index  update.  After  consideration  of  the 
phase-in  altematixes  discussed  above, 
we  are  not  proposing  to  phase  in  the  FY 
1994  wage  index.  Although  we  believe 
that  our  proposal  is  the  most 
appropriate  approach  given  our  current 
statutory  obligation  to  hase  payment  on 
a  hospital's  geographic  location  and  to 
update  the  wage  index  in  FY  1994,  we 
sohdt  pubUc  comments  on  this  issue. 
As  noted  above,  the  President's 
legislative  proposal  to  delay  the 
prospective  payment  update  until 
January  1, 1994  would  result  in  a  blend 
of  25  percent  of  a  hospital's  current 
wage  index  value  and  75  percent  of  a 
hospital's  new  wage  index  value  during 
FY  1994. 

H.  Future  Updates  to  Labor  Market 
Areas 

As  discussed  in  section  III.B  above, 
the  proposed  FY  1994  wage  index 
incorporates  the  labor  market  areas  that 
resuh  from  0MB  s  revised  MSA 
definitions  based  on  the  1990  census 
data.  The  Prospective  Payment 
Assessment  Commission  (ProPAC)  has 
recommended  that  the  Secretary 
substantially  revise  the  hospital  wage 
index  under  the  prospective  payment 
systems  for  FY  1994  (Recommendation 
11).  Specifically.  ProPAC  recommends 
that  we  develop  a  revised  wage  index 
based  on  hospital-specific  labor  market 
areas  using  each  hospital's  "nearest 
neighbors"  measurea  by  the  air-mile 
distances  between  nearby  hospitals.  An 
example  studied  by  ProPAC  was  to 
estabUsh  each  hospital's  labor  market 
area  based  on  its  ten  nearest  neighbors 
within  a  50-mile  radius.  ProPAC  has 
also  recommended  that  if  HCFA  is 
unable  to  implement  a  wage  index  using 
hospital-specific  labor  market  areas  in 
FY  1994,  Congress  should  freeze  the 
current  wage  index  (and  the  wage  index 
reclassifications  approved  for  FY  1993) 
and  delay  updating  the  wage  index  until 
FY  1995.  ProPAC  believes  that  such  a 
"freeze"  is  necessary  to  avoid  a 
situation  in  which  major  payment 
disruptions  take  place  both  in  FY  1994 
and  FY  1995,  as  a  result  of  the  revised 
MSAs  and  updated  wage  index  in  FY 
1994  followed  by  implementation  of 
hospital-specific  labor  market  areas  in 
FY  1995.  As  another  alternative, 
ProPAC  recommends  that  Congress 
could  allow  the  current  wage  index  to 
be  modified  only  to  include  wage  index 
reclassifications  approved  by  the 
MGCRBforFYl994. 

We  have  used  MSAs  to  construct  the 
hospital  wage  index  since  the  inception 
of  the  prospective  payment  system.  Chir 
policy  has  always  been  to  group  all  the 


hospitals  in  a  specific  MSA  for  purposes 
of  constructing  the  wage  index.  All 
remaining  hospitals  in  the  State  located 
in  counties  that  are  not  part  of  MSAs  are 
grouped  together  and  comprise  the  rural 
wage  index. 

Almost  from  the  beginning  of  the 
prospective  payment  system,  we  have 
received  comments  bom  hospitals  and 
ProPAC  objecting  to  the  use  of  MSA- 
based  labor  market  areas  to  construct 
the  wage  index.  The  most  significant 
areas  of  concern  have  been  tibat  the 
Statewide  rural  areas  are  too  large  to 
distinguish  differences  in  labor  market 
conditions,  and  that  hospitals  in  the 
center  dties  (the  "urban  core")  pay 
higher  wages  than  suburban  hospitals. 
Some  commenters  have  argued  that 
rural  labor  market  areas  should  be 
divided  based  on  county  populations 
and  that  MSA-based  labor  market  areas 
should  be  divided  into  urban  core  and 
suburban  ring  labor  markets  in  order  to 
distinguish  the  differences  in  labor 
market  conditions.  Because  we 
recognize  the  inherent  problems  with 
the  current  wage  index,  over  the  years 
we  have  examined  a  variety  of  options 
for  revising  wage  index  labor  market 
areas. 

We  beUeve,  and  ProPAC  agrees,  that 
legislation  would  be  required  before  we 
could  use  hospital-specific  labor  market 
areas  in  constructing  the  wage  index 
due  to  the  statutory  requirements 
regarding  hospital  reclassifications  for 
wage  index  purposes.  Currently,  both 
sections  1886(d)(8)  and  1886(d)(10)  of 
the  Act  (which  provide  for  the 
geographic  reclassification  of  hospitals), 
assume  that  MSAs  are  to  be  used  in 
applying  the  wage  index.  The  legislative 
changes  that  would  be  involved  in 
implementing  ProPAC's  proposal, 
which  is  set  forth  in  ProPAC's  report  as 
Recommendation  12,  are  discussed  in 
detail  below. 

In  addition  to  the  statutory 
constraints,  we  do  not  believe  it  would 
be  feasible  or  advisable  to  attempt  to 
implement  ProPAC's  recommendation 
in  FY  1994.  Although  we  recognize  that 
ProPAC's  recommendation  may  have 
promise,  we  believe  that  careful  analysis 
of  its  impact  on  hospitals  is  necessary 
before  proposing  to  adopt  such  a 
significant  change.  As  ProPAC 
acknowledges,  there  are  also  a  number 
of  admihistrabve  issues  that  must  be 
carefully  considered  before  ProPAC's 
propossd  could  be  implemented, 
including  the  possible  development  of 
an  exceptions  or  appeals  process  to 
resolve  disputes  concerning  the  labor 
market  areas.  Before  implementing  the 
recommendation,  we  would  need  to 
review  the  public  comments  we  receive 
on  ProPAC's  proposal  and  to  analyze 


fully  the  implications  of  the  hospital- 
specific  wage  index  and  other  potential 
labor  market  alternatives.  We  will 
complete  our  analysis  in  time  to  allow 
us  to  publish  any  proposal  we  develop 
to  revise  labor  market  areas  in  the  FY 
1995  proposed  rule. 

To  facilitate  public  comment  on 
ProPAC's  proposal,  we  are  publishing 
hospital-specific  wage  index  values 
using  ProPAC's  data  on  hospital 
location  and  the  new  FY  1990  hospital 
wage  data  (Appendix  F).  The  tables 
indicate  what  each  hospital's  wage 
index  value  would  be  if  the  vrage  index 
were  based  on  the  wage  data  for  the 
hospital  and  its  ten  nearest  neighbors  up 
to  a  radius  of  50  air  miles.  This 
definition  is  just  one  example  how  of 
ProPAC's  recommendation  for  hospital- 
specific  labor  market  areas  could  be 
implemented. 

Hospitals  with  fewer  than  ten 
hospitals  within  a  50  mile  radius  would 
have  their  wage  index  based  on  all  of 
the  hospitals  within  air  50  miles.  We 
note  that  due  to  incomplete  wage  data 
files,  the  hospital-specific  labor  market 
definitions  fisted  in  Appendix  F  do  not 
necessarily  include  every  prospective 
payment  hospital.  In  addition,  because 
ProPAC's  identification  of  "nearest 
neighbor"  hospitals  was  based  on  the 
1988  wage  data  file,  every  hospital  does 
not  have  10  hospitals  Usted  in  its  labor 
market  area,  although  there  now  may  be 
10  hospitals  within  50  miles.  Names 
fisted  for  hospitals  may  also  be 
outdated.  However,  we  believe  that 
sufficient  information  is  provided  to 
enable  most  hospitals  to  identify 
themselves  and  their  nearest  neighbors. 
The  determination  of  which  hospitals 
comprise  each  hospital-specific  labor 
market  area  is  based  on  ProPAC's  data 
base  and  has  not  been  verified.  Prior  to 
implementation  of  hospital-specific 
labor  market  areas,  we  would  verify  the 
location  of  all  hospitals.  Hospitals  are 
listed  in  order  of  their  proximity  to  the 
target  hospital,  so  that  the  closest 
hospital  is  listed  first,  the  second  closest 
is  Usted  second,  etc.  We  are  soliciting 
public  comments  on  the  feasibifity  of 
ProPAC's  proposal  and  suggestions 
concerning  the  development  of  an 
exceptions  or  appeals  process,  if 
appropriate,  for  possible 
implementation  in  FY  1995.  Comments 
concerning  these  issues  should  be 
mailed  to  the  following  address: 
E>ivision  of  Hospital  Payment  Policy,  1- 
H-l  East  Low  I^se,  6325  Sei^urity 
Boulevard,  Baltimore,  Maryland  21207, 
Attention:  Lana  Price.  Comments  are 
due  to  HCFA  by  August  31. 1993. 

We  are  also  soliciting  public 
commeats  on  the  following  issues; 
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(1)  The  feasibility  of  using  road  miles 
instead  of  air  miles  to  deRne  hospital- 
specific  labor  market  areas.  ProPAC's 
research  demonstrates  that  labor  market 
areas  defined  using  road  miles  are  very 
similar  to  those  that  result  from  using 
air  miles.  However,  in  areas  that  contain 
major  geographical  barriers  such  as 
mountain  ranges  and  bodies  of  water, 
the  boundaries  of  labor  market  areas 
could  differ  widely  depending  on 
whether  road  or  air  miles  are  used.  In 
addition,  if  air  miles  are  used,  we  may 
consider  developing  guidelines  that 
address  whether  geographic  features 
such  as  bodies  of  water  or  mountain 
ranges  should  be  taken  into  account  in 
determining  labor  market  areas. 

(2)  The  process  that  should  be  used  to 
verify  a  hospital's  location.  For 
hospitals  with  large  campuses,  a 
reference  point  would  be  needed  to 
determine  the  hospital's  longitude  and  ' 
latitude.  In  addition,  a  policy  would  be 
needed  to  determine  a  hospital's 
location  when  it  is  a  multi-campus 
facility.  ProPAC's  hospital  location  file 
was  developed  using  six  different  data 
bases.  We  would  need  to  develop  a 

{>rocess  to  insure  that  each  hospital's 
ocation  is  accurately  and  uniformly 
determined. 

(3)  The  poUcy  that  should  be  used  to 
establish  a  wage  index  for  new  hospitals 
that  begin  operations  subsequent  to  the 
year  covered  by  the  wage  data.  New 
hospitals  will  need  a  wage  index  value 
even  though  no  wage  data  are  available 
for  that  hospital.  An  administrative 
process  will  have  to  be  developed  to 
identify  new  hospitals,  quickly 
determine  location  and  establish  a  labor 
market  area  and  wage  index  value  for 
payment  purposes,  until  the  hospital's 
wage  data  are  collected  in  the  wage 
survey.  In  addition,  we  need  to 
determine  when  terminated  facilities 
\yould  be  dropped  from  the  wage  index. 

I  (4)  The  need  for  special  payment 
provisions  for  certain  classes  of 
hospitals.  We  need  to  determine  how 
[sole  community  hospitals  and  rural 
Imferral  centers  would  be  affected  by 
ProPAC's  proposed  system.  The  MCCRB 
guidelines  provide  special  consideration 
for  these  hospitals  because  of  their 
fitnportance  in  maintaining  access  to 
health  care  in  rural  areas. 

(5)  Whether  there  should  be  an 
exceptions  process  to  address  situations 
where  the  hospital  is  unlike  its  nearest 
neighbors  and,  if  so,  what  types  of 
situation  should  be  addressed  on  an 
exceptions  basis.  In  this  regard,  we  note 
that  ProPAC  recommends  that  the 
statutory  provision  relating  to  wage 
index  reclassifications  by  the  MGCRB 
should  be  repealed  effective  with  the 


implementation  of  a  hospital-specific 
wage  index. 

(6)  Whether  other  labor  market 
definitions  in  the  context  of  hospital- 
specific  labor  markets  may  be  more 
appropriate  than  the  10  nearest 
neighbors  within  a  50-mile  radius.  For 
example,  one  alternative  could  be  to 
group  in  a  hospital's  labor  market  all 
hospitals  within  a  specific  radius  (such 
as  15  or  20  miles)  rather  than  a  specified 
number  of  nearest  hospitals. 

As  well  as  continuing  to  analyze  the 
suitability  of  ProPAC's  proposal  for 
hospital-specific  labor  market  areas,  we 
also  plan  to  continue  our  analysis  of 
alternatives  that  have  appeared 
promising  in  the  past  using  updated 
1990  census  data.  The  options  we  are 
planning  to  evaluate  would  be  based  on 
the  current  MSA-based  system  but 
would  subdivide  them  further.  Among 
the  options  we  will  be  evaluating  for 
rural  labor  market  areas  are:  Grouping 
rural  counties  on  the  basis  of  population 
or  population  density;  grouping  rural 
counties  adjacent  to  MSAs  and  those 
that  are  not;  and  grouping  rural  counties 
based  on  a  combination  of  these  two 
options.  For  urban  areas,  we  plan  to 
determine  whether  dividing  Uiem  on  the 
basis  of  central  and  outlying  counties 
would  improve  the  accuracy  of  the  wage 
index.  In  addition,  we  plan  to  evaluate 
the  appropriateness  of  assigning  each 
hospital  a  wage  index  value  based  solely 
on  its  own  wages  and  the  national 
average  hourly  wage. 

We  plan  to  evaluate  all  potential  labor 
market  revisions  using  three  basic 
criteria: 

(1)  The  ability  to  explain  wage 
variation.  Certain  adjustments,  such  as 
the  wage  index,  were  made  part  of  the 
prospective  payment  formula  because 
they  explained  significant  amounts  of 
variation  in  hospital  operating  costs.  We 
uall  evaluate  each  alternative  to 
determine  whether  it  can  explain 
variation  in  hospital  operating  costs 
better  than  the  current  MSA-based 
system. 

(2)  The  reasonableness  of  the  new 
labor  market  areas  based  on  a 
comparison  of  hospital  wages.  We 
believe  that  to  the  extent  possible  the 
new  labor  market  areas  should  reflect 
uniform  labor  market  conditions  as 
indicated  by  the  degree  of  similarity  in 
the  hospital  wage  rates  within  labor 
market  areas.  The  boundaries  should 
minimize  inequitable  treatment,  that  is, 
cases  where  hospitals  facing  different 
labor  costs  are  grouped  in  the  same 
labor  market  or  hospitals  facing  similar 
labor  costs  are  grouped  into  different 
labor  maricets.  We  will  make  a  special 
effort  to  study  cases  where  two  hospitals 
deemed  to  be  in  the  same  labor  market 


area  receive  a  different  wage  index  even 
though  the  average  hourly  wages  they 
pay  are  essentially  the  same.  We  also 
plan  to  analyze  the  comparative 
treatment  of  hospitals  close  to  the  wage 
area  boundaries  under  the  various 
alternatives.  We  will  conduct 
descriptive  analyses  to  determine  what 
types  of  situations  result  in  sharp 
differences  in  wage  index  values  for 
neighboring  hospitals. 

(3)  Whether  distributional  equity 
would  be  improved.  While  new  labor 
market  areas  will  resuh  in  the 
redistribution  of  payments  to  individual 
hospitals,  such  redistribution  should 
not  overcompensate  or 
undercompensate  high-wage  hospitals 
relative  to  low-wage  hospitals.  Vve  will 
examine  the  impact  of  all  labor  market 
options  to  determine  their  effects  on  the 
distribution  of  hospital  payments,  and 
the  extent  to  which  the  hospitals  that 
would  gain  and  lose  under  various 
proposals  are  already  doing  well  or 
poorly  under  the  current  system. 

We  do  not  agree  with  ProPAC's 
suggestion  that  Congress  delay 
implementation  of  the  revised  labor 
market  areas  and  the  updated  wage 
index  because  we  aie  uoable  to 
implement  hospital-specific  labor 
market  areas  in  FY  1994.  The  hospital 
wage  index  should  be  based  on  updated 
wage  data  reflective  of  current  market 
conditions.  In  this  regard,  we  note 
ProPAC's  concern  tiiat  timely  data  be 
used  in  its  Recommendation  13.  We  also 
beUeve  that  it  would  be  similarly 
inappropriate  to  deby  implementation 
of  the  re\ised  MSA  definitions  until  we 
have  another  system  of  labor  market 
classification  in  place. 

In  conjunction  with  its 
recommendation  that  labor  market  areas 
be  revised,  ProFAC  has  also 
recommended  that  Congress  should 
repeal  the  current  statutor>'  provisions 
relating  to  geographic  reclassification 
for  the  wagfi  index  (Recommendation 
12).  ProPAC  believes  uhat  the  effective 
date  for  this  action  should  be  the  same 
as  the  efftctive  date  for  adopting  a  wage 
ind&x  based  on  hospital-specific  labor 
market  areas.  In  addition.  ProPAC  has 
recommended  that  reclassification  for 
the  standardized  payment  amount 
should  be  repealed  effective  at  the 
beginning  of  FY  1995,  when  the  rural 
standardized  payment  amounts  will  be 
set  equal  to  the  other  urban  rate  in 
accordance  with  section 
1886(d)(3)(A)(iii)oftheAct. 

We  agree  that,  if  we  adopt  hospital- 
specific  labor  market  aieas  using  the 
methodology  that  ProPAC  is 
recommending,  the  MGCRB,  as  it  is 
currently  structured,  may  no  longer  be 
necessary.  However,  until  we  have 
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analyzed  fully  the  implications  of 
adopting  hospital-specific  labor  market 
areas  or  some  other  revisions  to  labor 
market  areas,  we  believe  it  is  too  early 
to  recommend  that  Congress  repeal  the 
MGCRB  statute.  After  completing  our 
analysis,  we  may  decide  to  recommend 
that  the  mission  of  the  MGCRB  be 
altered  to  make  it  responsible  for 
resolving  disputes  concerning  hospital- 
specific  labor  market  areas.  As  noted 
above,  we  invite  pubUc  comment  on 
what  the  basis  for  an  exception  to  the 
hospital-specific  labor  market  areas 
should  be,  and  how  such  an  exceptions 
process  should  be  structured. 

We  believe  that  if  a  different  system 
of  specif>ing  labor  market  areas  were 
adopted,  it  would  be  necessary  to  seek 
legislation  to  permit  at  least  a  1-year 
moratorium  on  reclassifications  by  the 
MGCRB.  Otherwise,  when  the  decisions 
are  implemented,  payment  would  be 
based  on  labor  market  areas  that  would 
no  longer  resemble  the  labor  market 
areas  used  to  make  the  reclassification 
determinations.  If  we  propose  to  adopt 
substantial  labor  market  area  revisions, 
we  will  also  examine  appropriate  ways 
of  phasing  them  in,  sudi  as  blending  the 
wage  index  that  results  from  the  current 
MSA-based  system  and  the  new  one. 

We  agree  with  ProPAC  that  Congress 
should  repeal  standardized  amoxmt 
reclassifications  effective  when  the 
phase-out  of  the  rural  rate  is  complete 
in  FY  1995. 

We  invite  public  comments  on  these 
issues  by  August  31. 1993  so  that  we 
may  consider  them  in  implementing 
future  changes  to  the  reclassification 
process. 

/.  Occupational  Mix  Adjustment 

In  its  March  1, 1993  report,  ProPAC 
recommended  that  the  Secretary 
develop  methods  to  collect  more  timely 
hospital  wage  data  by  occupational 
categories  and  to  adjust  the  HCFA  wage 
index  for  occupational  mix 
(Recommendation  13). 

The  HCFA  wage  index  reflects 
variations  in  the  cost  of  labor;  that  is,  it 
accounts  for  variations  in  the  mix  of 
occupations  as  well  as  the  price  of  labor. 
ProPAC  believes  that  the  wage  index 
should  account  for  only  variations  in 
price,  which  are  beyond  the  hospital's 
control  and  are  not  otherwise  accounted 
for  by  adjustments  in  the  prospective 
payment  system. 

Previous  ProPAC  studies  on  the  effect 
of  adjusting  the  wage  index  for 
occupational  mix  using  California  data 
found  that  a  wage  index  adjusted  for 
occupational  mix  would  redistribute 
funds  from  urban  to  rural  hospitals  (see 
ProPAC's  March  1991  report  to 
Congress.)  Within  urban  areas,  the 


occupational  mix  adjustment  would 
redistribute  funds  from  large  to  small 
hospitals.  Within  rural  areas,  the 
occupational  mix  adjustment  would 
increase  the  wage  index  values  of  all 
bed  size  groups.  This  year  ProPAC 
reanalyzed  the  California  data  to 
examine  the  impact  of  an  occupational 
mix  adjustment  on  wage  index  values 
based  on  hospital-specific  labor  market 
areas.  ProPAC  found  that  nearest 
neighbor  labor  markets  are  no  more 
sensitive  to  geographic  differences  in 
occupational  mix  than  the  current  MSA- 
based  labor  markets. 

We  are  not  convinced  that  an 
occupational  mix  adjustment  would 
improve  the  accuracy  of  the  wage  index, 
as  we  have  discussed  most  recently  in 
the  August  30, 1991  final  rule  (56  FR 
43222).  We  believe  that  if  HCFA  adopts 
a  new  system  of  labor  market 
classification  such  as  the  hospital- 
specific  wage  index,  the  impact  of  an 
occupational  mix  adjustment  in 
conjunction  with  revised  labor  market 
areas  should  be  analyzed  before 
adoption.  We  will  analyze  this  issue 
using  available  data  in  conjunction  with 
our  review  of  hospital-specific  and  other 
labor  market  proposals. 

We  are  uncertain  how  an 
occupational  mix  adjustment  would 
work  in  conjunction  with  hospital- 
specific  labor  market  areas.  Ciirrently, 
the  wage  index  measures  the  overall 
costs  of  labor.  If  the  wage  index  were  to 
measure  the  price  of  labor,  then  a  set  of 
occupational  weights  would  have  to  be 
developed  to  determine  a  standard 
occupational  mix.  Hospitals  would  not 
be  compensated  for  a  mix  of  employees 
above  the  standard,  while  hospitals  with 
a  mix  of  employees  below  the  standard 
would  be  overcompensated,  relative  to 
their  cost  of  labor.  If  we  were  to  adopt 
hospital-specific  labor  market  areas  in 
conjunction  with  an  occupational  mix 
adjustment,  one  area  of  concern  centers 
around  the  apphcation  of  occupational 
weights  to  every  prospective  payment 
hospital  in  the  countiy.  Application  of 
one  set  of  occupational  weights  to  every 
prospective  payment  hospital  would 
seem  in  conflict  with  the  intended 
purpose  of  hospital-specific  labor 
markets,  which  is  to  make  labor  markets 
more  responsive  to  local  conditions. 

ProPAC  has  suggested  that  we 
convene  a  working  group  made  up  of 
representatives  from  HCFA  and  the 
hospital  industry  to  try  to  improve  the 
timeliness  and  accuracy  of  the  wage 
data.  HCFA  assembled  such  a  work 
group  to  develop  the  1988  wage  survey 
and  to  evaluate  its  implementation.  We 
are  planning  to  convene  another  such 
working  group  to  review  potential 
revisions  to  labor  market  areas,  and 


other  issues  related  to  the  wage  index. 
We  will  also  discuss  with  the  work 
group  the  reporting  burden  of  gathering 
occupational  mix  data.  It  has  Iwen  our 
experience  that  no  matter  which  method 
of  data  collection  is  used,  all  wage  data 
submitted  will  still  require  extensive 
editing  and  verification.  We  look 
forward  to  working  with  the  hospital 
industry  and  Pnrf'AC  to  evaluate 
methods  of  improving  the  accuracy  of 
the  wage  index. 

IV.  Other  Proposed  Changes  to  the 
Prospective  Payment  System  for 
Inpatient  Operating  Costs 

A.  Outlier  Payments  for  Transfer  Cases 
(§412.4) 

Since  a  Medicare  discharge  is  the 
basis  of  payment  under  the  prospective 
payment  system,  it  is  necessary  to 
distinguish  between  discharges  in 
which  a  patient  has  received  complete 
treatment  and  discharges  in  which  the 
patient  is  transferred  to  another  acute 
care  hospital  for  related  care.  If  a  full 
DRG  payment  were  made  to  each 
hospital  involved  in  a  transfer  situation 
regardless  of  the  length  of  time  the 
patient  spent  in  the  sending  hospital 
before  transfer,  there  would  be  a  strong 
incentive  to  increase  transfers,  thereby 
unnecessarily  endangering  patients' 
health.  Therefore,  in  a  transfer  situation, 
the  regulations  at  S  412.4(d)  provide  that 
full  payment  is  made  to  the  final 
discharging  hospital  and  each 
transferring  hospital  is  paid  a  per  diem 
rate  for  each  day  of  the  stay,  not  to 
exceed  the  full  DRG  payment  that 
would  have  been  made  if  the  patient 
had  been  discharged  without  being 
transferred.  The  per  diem  rate  Is 
determined  by  dividing  the  full  DRG 
payment  that  would  have  been  paid  in 
a  nontransfer  situation  by  the  geometric 
mean  length-of-stay  for  the  DRG  into 
which  the  case  falls.  Two  exceptions  to 
the  transfer  payment  policy  are  transfer 
cases  classified  into  DRG  385  (Neonates, 
Died  or  Transferred  to  Another  Acute 
Care  Facility)  or  DRG  456  (Bums, 
Transferred  to  Another  Acute  Care 
Facility),  which  are  not  paid  on  a  per 
diem  basis  but  receive  the  full  DRG 
payment  instead. 

Transferring  hospitals  are  also  eligible 
for  outlier  payments  for  cases  that  meet 
the  cost  outlier  criteria  established  for 
all  other  cases  classified  to  the  DRG. 
They  are  not.  however,  ehgible  for  day 
outlier  payments. 

Since  the  inception  of  the  prospective 
payment  system,  there  has  been  concern 
that  the  flat  per  diem  payment  fails  to 
account  for  the  likelihood  that  the 
beginning  of  a  patient's  hospitalization 
is  the  most  resource  intensive  portion  of 
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the  stay.  Thus,  comments  received  in 
response  to  the  September  1, 1983 
interim  final  rule,  which  first 
implemented  the  prospective  payment 
syirtem,  recommended  that  the 
transferring  hospital  should  receive 
either  the  mil  DRG  amount  or  should  be 

E lid  on  a  sliding  scale  to  reflect  the 
gher  costs  of  the  first  few  days  of  a 
patient's  stay.  Our  response  at  that  time 
was  that  little  or  no  data  were  provided 
in  support  of  this  position  and  that  we 
believed  that  in  many  cases  the  bulk  of 
a  patient's  treatment  is  received  after  the 
patient  is  transfarred  (49  FR  245, 
January  3, 1984). 

In  response  to  the  requirement  of 
section  9113  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272),  we  prepared  a 
report  to  Congress  on  the  impact  of 
outlier  and  transfer  payment  policy  on 
rural  hospitals  (Review  of  the  Impact  of 
Outlier  and  Transfer  Payment  Policies 
Upon  Rural  Hospitals,  May  1988).  In 
this  report,  we  examined  the 
appropriateness  of  transfer  payment 
policy  for  cases  categorized  by  their 
length-of-stay  at  the  transferring 
hospital.  We  found  that,  for  transfer 
cases,  the  ratios  of  per  diem  payments 
to  total  charges  were  actually  highest  for 
cases  with  the  shortest  lengths-of-stay 
and.  therefore,  we  recommended  no 
changes  in  the  per  diem  payment 
methodology. 

In  its  Mardi  1, 1992  Report  to 
Congress,  ProPAC  recommended  that 
the  fiat  per  diem  methodology  should  be 
replaced  with  a  graduated  per  diem 
methodology  in  order  to  recognize  the 
higher  daily  costs  associated  with  the 
first  few  days  in  a  patient's  stay.  This 
recommendation  has  been  repeated  in 
the  March  1, 1993  ProPAC  report 
(Recommendation  16).  In  its  reports, 
ProPAC  cites  a  study  conducted  by 
RAND  as  evidence  that  average  daily 
costs  are  highest  during  the  first  part  of 
a  patient's  stay  ("How  Services  and 
Costs  Vary  by  Eky  of  Stay  for  Medicare 
Hospital  Stays."  RAND  Report  No.  R- 
3870-ProPAC.  March  1990).  In  response 
to  the  March  1, 1992  recommendation, 
we  noted  in  the  September  1, 1992  final 
rule  (57  FR  39808)  that  RAND's  study 
was  not  designed  to  evaluate  transfer 
payment  policy  and  included 
nontransfer  cases  in  the  analysis. 
Therefore,  we  did  not  implement 
ProPAC's  recommendation  because, 
among  other  things,  the  RAND  report 
findings  and  the  findings  of  our  1988 
report  did  not  agree.  However,  we  stated 
that  we  would  continue  to  examine 
transfer  payment  alternatives. 

In  order  to  analyze  whether  costs  for 
transfer  cases  are  indeed  higher  during 

he  first  few  days  of  hospitalization 


prior  to  transfer,  we  contracted  with 
RAND  to  conduct  a  study  of  Medicare 
transfer  cases  (contract  number  PM- 
102-HCFA).  This  analysis  examined  the 
characteristics  of  cases  identified  in  the 
FY  1991  MedPAR  file  as  transfers  by 
their  discharge  destination.  Using  this 
criterion,  the  percentage  of  all  cases 
identified  as  transfers  was  2.75  percent. 
The  percentage  of  rural  cases  that  were 
transfers  was  5.10  percent. 

Prior  to  analyzing  the  per  diem  costs 
of  transfer  cases,  RAND  first  examined 
the  DRG-adjusted  average  costs  of 
hospitals  with  a  high  proportion  of 
transfers  relative  to  other  hospitals  in 
order  to  determine  whether  these 
hospitals  had  higher  overall  costs  per 
case.  Rural  hospitals  above  the  75th 
percentile  in  terms  of  their  proportion  of 
transfer  cases  had  costs  per  case  very 
similar  to  the  average  cost  per  case  for 
all  rural  hospitals.  'The  average  cost  per 
case  for  urban  hospitals  above  the  75th 
percentile  was  below  the  average  for  all 
urban  hospitals. 

Having  established  that  hospitals  with 
the  greatest  proportions  of  transfer  cases 
do  not  have  a  pattern  of  costs  that  are 
in  excess  of  the  average,  the  analysis 
turned  to  determining  whether  transfer 
cases  are  adequately  compensated  under 
the  current  payment  methodology.  The 
analysis  separately  examined  transfers 
paid  using  the  per  diem  method  (cases 
where  the  patient  was  transferred  prior 
to  reaching  the  geometric  mean  length- 
of-stay)  and  transfer  cases  paid  the  nill 
DRG  amount  (length-of-stay  prior  to 
transfer  was  equal  to  or  greater  than  the 
geometric  mean).  Approximately  64 
percent  of  the  transfers  examined  were 
paid  on  the  per  diem  basis.  When  RAND 
estimated  payments  for  these  transfer 
cases,  the  result  was  a  ratio  of  Medicare 
payments  to  costs  among  transfer  cases 
paid  a  per  diem  of  0.7221.  However, 
among  transfer  cases  receiving  the  full 
DRG  amount,  the  ratio  was  only  0.6203. 
The  ratio  for  all  cases  (transfer  and 
nontransfer)  was  0.9592  and  for 
nontransfer  cases  it  was  0.9665. 

Dividing  transfers  into  those  with 
lengths  of  stay  less  than  or  greater  than 
the  geometric  mean  indicates  not  only 
that  the  payment-to-cost  ratio  for 
transfer  cases  is  substantially  less  than 
the  ratio  for  nontransfer  cases,  but  also 
that,  even  for  transfer  cases  receiving 
the  full  DRG  amount,  payments  are,  on 
average,  much  less  than  costs.  Since 
transfer  cases  with  length  of  stay  equal 
to  or  longer  than  the  geometric  mean  for 
the  DRG  receive  the  full  DRG  payment, 
revising  the  per  diem  payment 
methodology  will  not  improve  the 
payment-to-cost  ratios  for  these  cases. 
HAND'S  analysis  is  exploring  all  asi>ects 
of  Medicare  policy  pertaining  to  transfer 


cases,  including  these  cases,  and  we 
will  continue  to  analyze  appropriate 
policy  changes. 

Among  cases  that  are  transferred  prior 
to  reaching  the  geometric  mean  length- 
of-stay,  RAND  found  that  the  1-day 
stays  cost  a  little  over  tv»rice  the  per 
diem  pa>rment  amount  for  cases  in 
medical  DRGs.  and  two-and-one-half 
times  the  per  diem  payment  amount  for 
cases  in  surgical  DRGs  (less  than  1 
percent  of  all  cases  classified  to  surgical 
DRGs  are  transfers).  Among  medical 
DRG  transfer  cases,  the  costs  of  2-day 
stays  are  about  20  percent  higher  than 
the  applicable  per  diem  payment 
amount,  and  cases  transferred  after  2 
days  cost  about  10  percent  more  than 
the  applicable  per  diem  amount.  Among 
surgical  cases,  the  costs  of  stays  of  2  or 
more  days  are  actually  about  7  percent 
below  the  applicable  per  diem  amount. 

To  evaluate  the  impact  of  replacing 
the  flat  per  diem  methodology  with  one 
designed  to  reflect  the  observed 
relationship  between  costs  and  the  first 
few  days  of  hospitalization.  RAND 
simulated  a  transfer  payment 
methodology  that  multiplies  the  flat  per 
diem  amounts  by  the  coefRcients 
referred  to  above.  The  improvement  in 
payment-to-cost  ratios  was  significant, 
from  0.7221  under  current  policy  to 
0.9719  using  the  scaled  per  diem.  As 
part  of  its  analysis,  RAND  also 
simulated  the  impacts  of  a  transfer 
payment  policy  that  would  pay  twice 
the  per  diem  for  the  first  day  of 
hospitalization  and  a  flat  per  diem  after 
that.  The  results  were  similar  to  those 
using  the  per  diem  coeRicients 
described  above. 

However,  the  effect  of  a  graduated  per 
diem  on  payment-to-cost  ratios  is  not 
the  only  issue.  Another  consideration  is 
the  need  to  specify  the  transfer  payment 
formula  so  as  to  fairly  pay  for  these 
cases  vdthout  creating  an  adverse 
impact  on  the  incentives  to  provide 
appropriate  care.  While  there  is  some 
concern  that  the  current  pajrment 
methodology  discourages  transfers  due 
to  the  flat  per  diem  payments,  shifting 
the  payments  too  much  towards  the  first 
few  days  of  hospitalization  could 
actually  encoitfage  inappropriate 
transfers.  Because  of  this,  we  intend  to 
thoroughly  analyze  the  various  options 
and  the  resulting  payments  before 
proposing  a  change  in  our  current 
transfer  policy. 

We  note  that  ProPAC.  in  its  March  1, 
1993  report,  recommended  that 
Congress  provide  authority  to  the 
Secretary  to  implement  a  graduated  per 
diem  in  a  budget  neutral  manner.  To 
implement  the  per  diem  coefficients  in 
a  budget  neutral  manner  by  offsetting 
the  standardized  amounts  by  a  fector 
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reflecting  the  additional  payments  made 
to  short-stay  transfer  cases,  RAND 
estimates  a  reduction  in  the 
standardized  amounts  of  0.32  percent 
would  be  necessary. 

Transferring  hospitals  are  also  eligible 
to  receive  payments  for  cost  outliers. 
Currently,  in  order  to  qualify,  these 
cases  must  meet  the  same  thresholds  as 
nontransfer  cases.  Since  cases 
transferred  prior  to  reaching  the 
geometric  mean  length-of-stay  are  paid 
less  than  the  full  DRG  amount,  they 
must  incur  much  larger  losses  relative  to 
their  payments  before  qualifying  for 
outlier  payments.  For  example,  using 
the  FY  1993  cost  outlier  thresholds  (the 
greater  of  2.0  times  the  prospective 
payment  rate  for  the  DRG  or  $35,500). 
a  discharge  classified  to  a  DRG  with  a 
prospective  payment  rate  of  $10,000 
(geometric  mean  length-of-stay  of  5 
days)  would  have  to  inc\ir  a  loss  of  at 
least  $25,500  to  qualify  for  outher 
payments.  However,  a  transfer  classified 
to  this  same  DRG  that  was  sent  to 
another  hospital  after  1  day  would 
receive  $2,000  under  the  per  diem 
payment  and  would  have  to  incur  a  loss 
of  at  least  $33,500  to  qualify  for  outlier 
payments.  The  loss  prior  to  receiving 
any  outher  payments  is  much  greater  for 
the  transfer  case  ($2,000/$35,500  or  a 
0.0563  payment-to-cost  ratio)  than  for 
the  discharge  case  ($10,000/$35,500  or  a 
0.2817  payment-to-cost  ratio). 

For  cases  transferred  prior  to  reaching 
the  DRG  geometric  mean  length-of-stay, 
we  are  proposing  that  the  cost  outlier 
thresholds  for  such  cases  be  set  based 
on  the  per  diem  payment  rate  instead  of 
the  prospective  payment  rate  for  the 
DRG.  For  example,  if  the  proposed 
methodology  had  been  in  place  in  FY 
1993.  the  F/  1993  cost  outlier 
thresholds  for  transfer  cases  would  have 
been  the  greater  of:  (1)  2.0  times  the 
total  per  diem  payment  rate  for  the  DRG 
or.  (2)  $35,500  divided  by  the  geometric 
mean  length-of-stay  for  the  DRG, 
multiplied  by  the  length-of-stay  prior  to 
transfer.  (The  proposed  FY  1994 
thresholds  are  discussed  in  section 
n.A.4.d.ii.  of  the  addendum  to  this 
preamble.)  Under  the  proposed  method 
using  the  FY  1993  cost  outlier 
thresholds,  the  proportional  loss  for  a 
transfer  case  would  be  identical  to  that 
for  a  discharge  in  the  same  DRG.  Using 
the  example  described  above,  the  fixed 
threshold  for  the  transfer  case  would  be 
reduced  to  $7,100  ($35,500/5).  and  the 
payment-to-cost  ratio  would  rise  to 
0.2817  ($2.000/$7,100). 

RAND  estimated  the  impact  upon 
transfer  cases  of  this  proposed  change. 
Under  the  current  policy,  only  1.35 
percent  of  transfer  cases  qualify  for  cost 
outlier  payments,  and  only  0.05  percent 


of  transfers  that  are  paid  the  per  diem 
qualify  for  outlier  payments.  (Of 
transfers  paid  the  hill  DRG  amount,  3.63 
percent  meet  the  thresholds.)  Under  the 
proposed  per  diem  thresholds  described 
above,  3.17  percent  of  transfer  cases 
would  quahfy  for  cost  outlier  payments, 
including  2.93  percent  of  transfers  paid 
using  per  diem  and  3.17  percent  of 
transfers  paid  the  full  DRG  amount.  The 
overall  impact  of  this  change  on 
transfers  paid  the  per  diem  rate  is  to 
increase  the  average  payment  per 
transfer  case  for  outliers  from  $9  to  $66. 
As  a  result  of  this  change,  the  simulated 
average  payment-to-cost  ratio  of 
transfers  paid  the  per  diem  rises  to 
0.7417. 

We  are  continuing  to  work  with 
RAND  to  evaluate  all  aspects  of  transfer 
pa3mient  poHcy,  including  the  impact 
on  receiving  hospitals  of  accepting 
transfers  and  the  incentive  to  transfer 
patients  back  to  conununity  hospitals 
for  recuperative  care.  We  anticipate 
receiving  the  results  of  this  anafysis 
later  this  year. 

B.  Elimination  of  the  Regional  Floor 
(§412.70) 

Section  4002(d)  of  Public  Law  101- 
203  amended  section  1886(d)(l)(A)(iii) 
of  the  Act  to  establish  a  "regional  floor" 
for  the  prospective  payment  rate 
applicable  to  a  hospital,  effective  for 
discharges  occurring  on  or  after  April  1, 
1988  and  before  October  1. 1990. 
Section  115(b)(1)  of  Public  Law  101-403 
(Continuing  Appropriations.  1991, 
enacted  on  October  1. 1990)  amended 
section  1886(d)(l)(A)(iii)  of  the  Act  to 
extend  the  regional  floor  provision 
through  October  20. 1990. 

Section  4002(e)  of  Public  Law  101- 
508  further  amended  section 
1886(d)(l)(A)(iii)  of  the  Act  to  extend 
the  regional  floor  provision  through 
discharges  ocoirring  before  October  1. 
1993.  In  accordance  with  this  section, 
hospital  payments  have  been  based  on 
the  greater  of  the  national  average 
standardized  amount  or  the  sum  of  85 
percent  of  the  national  average 
standardized  amount  and  15  percent  of 
the  average  standardized  amount  for  the 
Census  region  in  which  they  are  located. 
Because  the  statutory  authority  for  the 
regional  floor  expires  on  October  1, 
1993.  we  will  discontinue  its  use 
effective  with  discharges  occurring  on 
or  after  October  1, 1993. 

C.  Rural  Referral  Centers  (§  412.96) 
Under  the  authority  of  section 

1886(d)(5)(C)(i)  of  the  Act.  §412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 
order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
rural  referral  center  (that  is.  payment  is 


based  on  the  other  urban  payment  rate 
rather  than  the  rural  payment  rate).  One 
of  the  criteria  under  which  a  rural 
hospital  may  qualify  as  a  referral  center 
is  to  have  275  or  more  beds  available  for 
use.  A  rural  hospital  that  does  not  meet 
the  bed  size  criterion  can  qualify  as  a 
rural  referral  center  if  the  hospital  meets 
two  mandatory  criteria  (number  of 
discharges  and  case-mix  index)  and  at 
least  one  of  three  optional  criteria 
(medical  staff,  source  of  inpatients,  or 
volume  of  referrals).  With  respect  to  the 
two  mandatory  criteria,  a  hospital  is 
classified  as  a  rural  referral  center  if 
its— 

•  Case-mix  index  is  at  least  equal  to 
the  lower  of  the  median  case-mix  index 
for  urban  hospitals  in  its  census  region, 
excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally;  and 

•  Number  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (We  note 
that  the  number  of  discharges  criterion 
for  an  osteopathic  hospital  is  at  least 
3,000  discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides 4hat 
HCFA  wiU  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates. for  purposes  of 
determining  rural  referral  center  status. 
In  determining  the  proposed  national 
and  regional  case-mix  index  values,  we 
would  follow  the  same  methodology  we 
used  in  the  November  24, 1986  final 
rule,  as  set  forth  in  regulations  at 
§  412.96(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  value 
includes  all  urban  hospitals  nationwide, 
and  the  proposed  regional  values  are  the 
median  values  of  urban  hospitals  within 
each  census  region,  excluding  those 
with  approved  teaching  programs  (that 
is,  those  hospitals  receiving  indirect 
medical  education  payments  as 
provided  in  §412.105). 

These  values  are  based  on  discharges 
occurring  during  FY  1992  (October  1, 
1991  through  September  30. 1992)  and 
include  bills  posted  to  HCFA's  records 
through  December  1992.  Therefore,  in 
addition  to  meeting  other  criteria,  we 
are  proposing  that  to  qualify  for  initial 
rural  referral  center  status  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1993,  a  hospital's  case-mix 
index  value  for  FY  1992  would  have  to 
be  at  least — 

•  1.2919;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
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hospitals  with  approved  teaching 
programs  as  ideatified  in  §412.105) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 

The  median  case-mix  values  by  region 
are  set  forth  in  the  table  below: 


Region 


1.  New  Englmd  (CT,  ME.  MA,  NH, 
W.  VT)  

2.  MWdle  Atlantic  (PA.  NJ,  NY) 

3.  South  Atlantic  (DE.  DC,  FL,  GA, 
MD,  NC.  SC,  VA.  WV) 

4.  East  North  Central  (IL,  IN.  Ml. 
OH.  Wl) 

5.  East  South  Central  (AL.  KY,  MS. 
TN) 

6.  West  North  Central  (lA.  KS,  MN, 
MO.  NE,  ND,  SD)  

7.  West  South  Central  (AR,  LA, 
OK,  TX) 

8.  Mountain  (AZ,  CO.  ID,  MT,  NV. 
NM.  UT.  WY)  

9.  Pacific  (AK.  CA,  HI.  OR,  WA)  .... 


Case- 
mix 
Index 
value 


1.1871 
1.1919 

1.3040 

1.2212 

1.2449 

1.2177 

1.2906 

1.3508 
1.2975 


The  above  nimibers  will  be  revised  in 
the  final  rule  to  the  extent  required  to 
reflect  additional  bills  received  for 
discharges  through  September  30. 1992. 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  each  hospital's  FY  1992 
case-mix  index  value  in  Table  3C  in 
section  V  of  the  addendum  to  this 
proposed  rule.  In  keeping  with  our 
policy  on  discharges,  these  case-mix 
index  values  are  computed  based  on  all 
Medicare  patient  disdiarges  subject  to 
DRG-based  payment. 

2.  [hscharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  forth  the  national  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886(d)(5)(C)(ii)  of 
the  Act.  the  national  standard  is  set  at 
5.000  discharges.  However,  we  are 
proposing  to  update  the  regional 
standards.  The  proposed  regional 
standards  are  based  on  discharges  for 
urban  hospitals'  cost  reporting  periods 
that  began  dunng  FY  1991  (that  is. 
October  1, 1990  through  September  30. 
1991).  That  is  the  latest  year  for  which 
wB  have  complete  discharge  data 
available. 

Therefore,  in  addition  to  meeting 
other  criteria,  we  are  proposing  that  to 
qualify  for  initial  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1. 1993. 
xhe  number  of  discharges  a  hospital 


must  have  for  its  cost  reporting  period 
that  began  during  FY  1992  would  have 
to  be  at  least — 

•  5.000;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located,  as  indicated  in  the  table  below. 


Region 


1.  New  England  (CT.  ME.  MA,  NH. 
Rl,  VT)  

2.  Middle  Atlantic  (PA  NJ.  NY) 

3.  South  Atlantic  (DE,  DC,  FL,  GA, 
MD.  NC.  SC.  VA  WV) 

4.  East  North  Central  (IL.  IN.  Ml. 
OH.  Wl) 

5.  East  South  Central  (AL,  KY.  MS. 
TN) 

6.  West  Nodh  Central  (lA  KS.  MN, 
MO.  NE.  ND.  SO)  

7.  West  South  Central  (AR.  LA 
OK,  TX) 

8.  Mountain  (AZ.  CO.  ID.  MT.  NV. 
NM.  UT.  WY)  

9.  P«;ific  (AK,  CA  HI,  OR.  WA)  .... 


NumtMr 
of  dis- 
charges 


7429 
8772 

7523 

7544 

5841 

5020 

5155 

8706 
5840 


We  note  that  all  the  regional 
standards  now  exceed  the  national  of 
5,000.  Therefore,  5.0(X)  discharges  is 
now  the  standard  all  hospitals  will  have 
to  meet.  We  reiterate  that,  to  qualify  for 
rural  referral  center  status  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1993.  an  osteopathic 
hospital's  number  of  discharges  for  its 
cost  reporting  period  that  began  during 
FY  1992  would  have  to  be  at  least  3.000. 

3.  Retention  of  Referral  Center  Status 

Section  412.96(f)  states  that  each 
hospital  receiving  the  referral  center 
adjustment  is  reviewed  every  3  years  to 
determine  if  the  hospital  continues  to 
meet  the  criteria  for  referral  center 
status.  To  retain  status  as  a  referral 
center,  a  hospital  must  meet  the  criteria 
for  classification  as  a  referral  center 
specified  in  §  412.96(b)(1)  or  (b)(2)  or  (c) 
for  2  of  the  last  3  years,  or  for  the 
current  year.  A  hospital  may  meet  any 
one  of  the  three  sets  of  criteria  for 
individual  years  during  the  3-year 
period  or  the  current  year.  For  example, 
a  hospital  may  meet  the  two  mandatory 
requirements  in  §  412.96(c)(1)  (case-mix 
index)  and  (c)(2)  (number  of  discharges) 
and  the  optional  criterion  in  paragraph 
(c)(3)  (medical  staff)  during  the  first 
year.  During  the  second  or  third  year, 
the  hospital  may  meet  the  criteria  under 
§  412.96(b)(1)  (rural  location  and 
appropriate  bed  size). 

A  hospital  must  meet  all  of  the 
criteria  within  any  one  ot  these  three 
sections  of  the  regulations  in  order  to 
meet  the  retention  requirement  for  a 
given  year.  That  is.  it  will  have  to  meet 


all  of  the  criteria  of  §  412.96(b)(1)  or 
§  412.96(b)(2)  or  §  412.96(c).  For 
example,  if  a  hospital  meets  the  case- 
mix  index  standards  in  §  412.96(c)(1)  in 
years  1  and  3  and  the  number  of 
discharge  standards  in  $  412.96(c)(2)  in 
years  2  and  3,  it  will  not  meet  the 
retention  criteria.  All  of  the  standards 
would  have  to  be  met  in  the  same  year. 

The  requirement  for  triennial  review 
was  originally  added  to  the  regulations 
in  1984,  to  be  effective  for  cost  reporting 
periods  beginning  on  or  after  (3ctober  1, 
1987  (the  end  of  the  first  3  years  of  the 
referral  center  adjustment).  However, 
two  statutory  moratoriums  on  the 
performance  of  the  triennial  reviews 
were  enacted  by  Congress.  The  second 
of  these  moratoriums  expired  as  of 
October  1. 1992.  Therefore,  the  first 
triennial  reviews  of  referral  centers  were 
implemented  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1.  1992.  See  the  June  4,  1992 
proposed  rule  (57  FR  23647)  and  the 
September  1, 1992  final  rule  (57  FR 
39787)  for  a  detailed  explanation  of  the 
moratorium  and  the  implementation  of 
the  triennial  reviews. 

In  accordance  with  §  412.96(f)(2).  the 
review  process  is  limited  to  the 
hospital's  compliance  during  the  last  3 
years.  Thus,  if  a  hospital  meets  the 
criteria  in  effect  for  at  least  2  of  the  last 
3  years  or  if  it  meets  the  criteria  in  effect 
for  the  current  year  (that  is.  the  criteria 
for  FY  1994  outlined  above  in  this 
section  of  the  preamble),  it  will  retain 
its  status  for  another  3  years.  No 
hospital  is  subject  to  a  review  until  the 
end  of  its  third  full  cost  reporting  period 
as  a  referral  center.  We  have  constructed 
the  following  chart  and  example  to  aid 
hospitals  that  qualify  as  referral  centers 
under  the  criteria  in  §  412.96(c)  in 
projecting  whether  they  will  retain  their 
status  as  a  referral  center. 

Under  §  412.96(f).  to  qualify  for  a  3- 
year  extension  effective  with  cost 
reporting  periods  beginning  in  FY  1994. 
a  hospital  must  meet  the  criteria  in 
§  412.96(c)  for  FY  1994  or  it  must  meet 
the  criteria  for  2  of  the  last  3  years  as 
follows; 


Use  the 

dis- 

For the 

charges 
fortfte 

cost 

Use 

report- 

hos- 

hos- 

Use  numerical 

ing  pe- 

pital's 

.  pital's 

standards  as 

riod 

case- 

coetre- 

put)(«hed  in  the 

begin- 

nrux 

porlina 
penod 
begin- 

Federal 

ning 

index 

REGISTER  on 

dunng 

for  FY 

^   FY 

ning 

during 

FY 

1993  .. 

1991  .. 

1991  .... 

Sept  1.1992. 

30248 


Federal  Register  /  Vol.  58.  No.  100  /  Wednesday,  May  26.  1993  /  Proposed  Rules 


Forth* 

cost 

rspoft- 

'^ 

begin- 
ning 

during 
FY 


1992 
1991 


Use 
hos- 
pttal't 


mix 
index 
tor  FY 


1990  .. 
1989.. 


Use  the 

dis- 
charges 
forffie 
hos- 
pittfs 
cost  re- 
porting 
period 
begin- 
ning 
during 
FY 


1990 
1989. 


Use  numerical 

standards  as 

put)Nshed  in  the 

Federal 

Register  on 


Aug.  30. 1991. 
Sept.  4. 1990. 


Example:  A  hospital  with  a  cost  reporting 
period  beginning  July  1  qualified  as  a  referral 
center  effective  July  1, 1991.  The  hospital  has 
fewer  than  275  beds.  Its  status  as  a  referral 
center  is  protected  through  June  30. 1994  (the 
end  of  its  cost  reporting  period  beginning 
July  1, 1993).  To  determine  if  the  hospital 
should  retain  its  status  as  a  referral  center  for 
an  additional  3-year  period,  we  will  review 
its  compliance  with  the  applicable  criteria  for 
its  cost  reporting  periods  beginning  July  1, 
1991,  July  1. 1992,  and  July  1. 1993.  The 
hospital  must  meet  the  criteria  in  effect  either 
for  its  cost  reporting  period  b^inning  July  1, 
1994  or  for  two  out  of  the  three  past  periods. 
For  example,  to  be  found  to  have  met  the 
criteria  at  §41 2.96(c)  for  its  cost  importing 
period  beginning  July  1. 1992,  the  hospital's 
case-mix  index  value  during  FY  1990  must 
have  equaled  or  exceeded  the  lower  of  the 
national  or  the  appropriate  regional  standard 
as  published  in  the  August  30, 1991  final 
rule.  The  hospital's  total  number  of 
discharges  during  its  cost  reporting  year 
beginning  July  1, 1990  must  have  equaled  or 
exceeded  5,000  or  the  regional  standard  as 
published  In  the  August  30, 1991  final  rule. 

For  those  hospitals  that  seek  to  retain 
referral  center  status  by  meeting  the 
criteria  of  §  412.96(b)(l)(i)  and  (b)(l)(ii) 
(that  is,  rural  location  and  at  least  275 
beds),  we  will  look  at  the  number  of 
beds  shown  for  indirect  medical 
education  purposes  (as  defined  at 
§  412.105(b))  on  the  hospital's  cost 
report  for  the  appropriate  year.  We  will 
consider  only  full  cost  reporting  periods 
when  determining  a  hospital's  status 
under  §412.96(b)(l)(ii). 

This  definition  varies  bom  the  bed 
size  criterion  used  to  detennine  a 
hospital's  initial  status  as  a  referral 
center  because  we  believe  it  is 
important  for  a  hospital  to  demonstrate 
that  it  has  maintained  at  least  275  beds 
throughout  its  entire  cost  reporting 
period,  not  just  for  a  particular  portion 
of  the  year. 

D.  Hospitals  in  Areas  Redesignated  as 
Rural  (§412.102) 

On  December  28. 1992,  the  Office  of 
Management  and  Budget  (0MB) 
announced  revisions  to  the 
Metropolitan  Statistical  Area  (MSA) 
definitions  based  on  1990  census  data. 


As  a  result,  20  counties  that  were 
previously  part  of  MSAs  lost  their  urban 
status  and  are  now  part  of  a  rural  area. 
Beginning  October  1, 1993.  the  date  on 
which  the  new  MSA  definitions  will  be 
implemented  under  the  prospective 
payment  system,  the  hospitals  in  these 
counties  will  be  paid  based  on  the  rural 
standardized  amoimt  instead  of  an 
urban  standardized  amount.  Section 
1886(d)(8)(A)  of  the  Act  provides  for  an 
adjustment  to  the  payment  amounts  for 
hospitals  reclassified  from  urban  to 
rural  after  April  20, 1983,  Under  the 
statute,  a  hospital  that  loses  its  urban 
status  as  a  result  of  an  0MB 
redesignation  occurring  afler  April  20. 
1983.  quaUfies  for  special  consideration 
by  having  the  standardized  amount 
payment  reduction  phased-in  over  a  2- 
year  period.  We  note  that  the  impact  of 
this  provision  will  be  minimized 
because  in  FY  1995  the  rural 
standardized  amount  will  be  set  equal  to 
the  other  urban  standardized  amount. 

As  described  at  §  412.102.  in  the  first 
year  that  a  hospital  loses  urban  status, 
an  eligible  hospital  will  receive,  in 
addition  to  its  rural  average 
standardized  amount,  two-thirds  of  the 
difference  between  its  present  rural 
standardized  amoxrnt  and  the  urban 
standardized  amount  that  it  would  have 
received  had  it  retained  its  urban  status. 
In  the  second  year,  the  hospital's 
additional  payment  will  be  one  third  of 
the  difference  between  the  rural 
standardized  amount  and  the 
appropriate  urban  standardized  amount. 

Section  1886(d)(8)(A)  of  the  Act 
specifies  that  eligible  hospitals  shall 
receive  these  special  transition 
payments  for  two  cost  reporting  periods. 
This  provision  was  part  of  the  Social 
Security  Amendments  of  1983  (Public 
Law  98-21).  enacted  on  April  20. 1983. 
In  drafting  the  law.  Congress  specified 
the  use  of  cost  reporting  periods  rather 
than  Federal  fiscal  years  because  at  that 
time  hospitals  were  phasing  into  the 
prospective  payment  system  at  the 
beginning  of  their  cost  reporting 
periods.  However,  applying  a  literal 
reading  of  the  statute  at  this  time  would 
result  in  denying  some  hospitals  a  full 
year  of  transition  payments  if  their  cost 
reporting  periods  do  not  coincide  with 
the  Federal  fiscal  year.  To  avoid  such 
differential  treatment,  we  propose  to 
implement  these  special  transition 
payments  at  the  beginning  of  the 
Federal  fiscal  year,  which  is  consistent 
with  the  effective  date  of  the  revised 
MSA  definitions.  Section  412.102 
would  be  revised  to  reflect  this  change. 

In  addition,  since  a  hospital's 
payment  status  for  the  disproportionate 
share  hospital  adjustment  provided 
under  §  412.106  depends  on  its  urban/ 


rural  designation  for  purposes  of  the 
standardized  amoxmt  payment,  where 
applicable,  we  propose  to  include 
disproportionate  share  hospital 
payments  in  determining  the  amount  of 
transition  payments  a  hospital  would 
receive. 

This  provision  does  not  apply  to  the 
hospital  wage  index  because  the 
determination  of  a  hospital's  labor 
market  area  and  applicable  wage  index 
is  independent  fit)m  its  urban  or  rural 
designation  specified  under  the  statute 
for  purposes  of  the  standardized 
payment  amount.  Unlike  the  large 
tirban.  other  urban  and  rural 
standardized  amount  designations  that 
are  specifically  prescribed  by  law.  labor 
market  areas  are  defined  by  the 
Secretary  through  regulation. 

E.  Disproportionate  Share  Adjustment 
(§412.106) 

Section  1886(d)(5)(F)  of  the  Act 
provides  for  additional  payments  for 
hospitals  that  serve  a  disproportionate 
share  of  low  income  patients.  Section 
1886(d)(5)(F)(vii),  as  added  by  section 
6003(c)(1)(B)  of  Public  Uw  101-239, 
specifies  the  formula  for  determining 
the  disproportionate  share  adjustment 
percentage  for  hospitals  that  are  located 
In  an  urban  area  and  have  100  or  more 
beds,  or  are  located  In  a  rural  area  and 
have  500  or  more  beds.  The  statute 
establishes  different  payment  fbrmulas 
for  different  years,  including  a  change  in 
the  formula  for  discharges  occiuring  on 
or  after  October  1, 1993. 

Regulations  concerning  the 
disproportionate  share  adjustment  are 
set  forth  at  §412.106.  Under 
§412.106(c)(l)(i),  a  hospital  that  is 
located  in  an  lu-ban  area  and  has  100  or 
more  beds,  or  is  located  in  a  rural  area 
and  has  500  or  more  beds,  must  have  a 
"disproportionate  patient  percentage"  of 
at  least  15  percent  to  qualify  for  a 
disproportionate  share  payment 
adjustment.  Section  412.106(d)(2)  sets 
forth  the  formulas  for  determining  the 
disproportionate  payment  adjustment 
factors  applicable  to  these  two  groups  of 
hospitals. 

We  are  not  proposing  changes  to  any 
part  of  §  412.106  in  this  proposed  rule. 
However,  we  wish  to  ensure  that 
hospitals  are  aware  of  the  revised 
payment  formulas  that  will  take  effect  in 
FY  1994.  Specifically,  for  discharges 
occurring  on  or  after  October  1. 1993 
and  before  October  1, 1994.  any  such 
hospital  with  a  disproportionate  share 
patient  percentage  greater  than  20.2 
percent  will  receive  a  disproportionate 
share  adjustment  equal  to  5.88  percent 
plus  80  percent  of  the  difference 
between  20.2  percent  and  the  hospital's 
disproportionate  patient  percentage.  If 
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one  of  these  types  of  hospitals  has  a 
disproportionate  patient  percentage  of  at 
least  15  percent  but  not  more  than  20.2 
percent,  for  discharges  occurring  on  or 
after  October  1, 1993.  it  will  receive  a 
disproportionate  share  adjustment  equal 
to  2.5  percent  plus  65  percent  of  the 
difference  between  15  percent  and  the 
hospital's  disproportionate  patient 
percentage. 

P.  Direct  Graduate  Medical  Education 
Payment  (§413.86) 

We  propose  to  make  a  technical 
change  to  correct  an  error  in 
§  413.86(h)(2).  In  the  second  sentence  of 
§  413.86(h)(2).  we  would  revise  the 

Ehrase  "On  or  before  July  1, 1986  and 
afore  July  1, 1987,"  to  read  "On  or  after 
July  1, 1986  and  before  July  1, 1987,". 

G.  Other  Technical  Changes  (§§  412.1. 
412.2  and  412.108) 

We  propose  to  make  other  technical 
changes  to  the  regulations  in  §§  412.1, 
412.2  and  412.108  to  remove  and 
replace  obsolete  language  and  to  correct 
references. 

V.  Proposed  (Changes  and  Qarifications 
to  the  Prospective  Payment  System  for 
Capital-Related  Costs 

A.  Evaluation  of  Provisions  Relating  to 
Obligated  Capital  for  Hospitals  Subject 
to  Lengthy  Certificate-of-Need  (CON) 
Process  (§412. 302(c)(2)) 

Section  412.302(c)(2)  specifies  the 
conditions  under  which  capital  projects 
may  be  treated  as  obhgated  capital  for 
hospitals  subject  to  a  lengthy  CON 
process.  As  we  noted  in  the  policy 
changes  and  clarifications  made  in  the 
last  capital  prospective  payment  system 
update  published  on  September  1, 1992 
(57  FR  39792-39793),  we  intend  to 
conduct  a  systematic  evaluation  of  the 
appropriateness  of  changing  the  criteria 
established  in  that  regulation.  We 
explained  that  any  reassessment  would 
be  made  within  the  policy  fi"amework 
used  to  estabhsh  the  initial  transition 
payment  pohcies  (August  30, 1991  final 
rule,  56  FR  43391-43394).  We  stated 
that  we  believed  it  would  be  premature 
to  make  modifications  to  the  CON 
I»t)visions  based  on  the  comments  we 
received  to  the  proposed  rule  changes 
(June  4. 1992  proposed  rule.  57  FR 
23651)  without  sufficient  information 
about  the  extent  of  any  potential 
problems  unique  to  sucn  hospitals.  We 
solicited  information  from  the  hospitals 
that  had  not  already  advised  us  of  their 
concerns  but  were  also  concerned  about 
the  issues  raised  by  the  commenters. 

Although  we  had  hoped  by  now  to  be 
able  to  conclude  whether  changes  in  our 
transition  policies  on  this  matter  would 


be  appropriate,  we  do  not  have  the 
prerequisite  information  to  complete 
our  assessment  in  time  for  consideration 
during  the  FY  1994  rulemaking  process. 
We  have  not  as  yet  received  additional 
conunents  from  hospitals  that  would 
provide  a  basis  for  ascertaining  the 
extent  of  any  impact.  In  addition, 
payment  data  regarding  old  capital  costs 
will  not  be  available  for  some  time  due 
to  the  extension  of  the  cut-off  date  by 
which  hospitals  were  to  submit 
docvimentation  of  obligated  capital  to 
their  fiscal  intermediaries  (57  FR 
39792),  that  is,  the  later  of  October  1, 
1992  or  90  days  after  the  hospital 
becomes  subject  to  the  prospective 
payment  system  for  capital-related 
costs.  Finally,  the  data  on  capital-related 
costs  and  payments  are  not  yet  available 
because  of  the  delayed  issuance  of  the 
new  Medicare  cost  reporting  forms  for 
the  first  year  of  the  capital  prospective 
payment  system  (FY  1992). 

As  a  result  of  these  factors,  we  will 
continue  our  efforts  to  evaluate  the 
comments  and  expect  to  report  on  them 
in  the  proposed  rule  setting  forth  our  FY 
1995  capital  pa3rment  policies  and  rates. 
In  the  interim,  we  continue  to  solicit 
hospital  information  on  this  matter. 

B.  Disproportionate  Share  Adjustment 
Factor  (§412.320) 

Under  section  1886(d)(5)(F)(i)(n)  of 
the  Act,  hospitals  may  qualify  for  a 
disproportionate  share  adjustment  and 
receive  additional  payments  for 
operating  costs.  The  August  30, 1991 
final  rule  implementing  the  capital 
prospective  payment  system  established 
a  special  provision  under  which  these 
hospitals  may  also  receive  an 
adjustment  to  the  Federal  rate  for  the 
prospective  payment  system  for  capital- 
related  costs.  Section  412.320(b)(2),  as 
added  by  the  final  rule  of  August  30, 
1991,  establishes  a  disproportionate 
share  adjustment  to  the  capital  Federal 
rate  of  14.16  percent  for  these  hospitals. 
As  we  explained  in  the  preamble  to  the 
final  rule  (56  FR  43377),  our  intent  was 
to  establish  a  capital  disproportionate 
share  adjustment  for  these  hospitals  that 
would  result  from  deeming  them  to 
have  a  disproportionate  patient 
percentage  equivalent  to  that  which 
would  generate  their  operating 
disproportionate  share  payment,  using 
the  formula  for  urban  hospitals  with  at 
least  100  beds.  For  discharges  occurring 
on  or  after  October  1, 1991,  those 
hospitals  qualified  for  an  operating 
disproportionate  share  adjustment  of  35 
percent,  which  was  equivalent  to  having 
a  disproportionate  share  patient 
percentage  of  65.4  based  on  the 
operating  disproportionate  share 
formula  that  was  in  effect  for  urban 


hospitals  with  at  least  100  beds.  Using 
the  disproportionate  share  patient 
percentage  of  65.4,  we  established  the 
capital  disproportionate  share 
adjustment  foctor  of  14.16  percent  for 
these  hospitals. 

Section  1886(d)(5)(F)(vii)  of  the  Act. 
as  added  by  section  6003(c)(1)(B)  of 
Public  Law  101-239,  specifies  the 
formula  for  determining  the 
disproportionate  share  adjustment 
percentage  for  hospitals  that  are  located 
in  an  urban  area  and  that  have  100  or 
more  beds.  The  statute  establishes 
different  payment  formulas  for  different 
years,  including  a  change  in  the  formula 
for  discharges  occurring  on  or  after 
October  1, 1993.  Specifically,  for 
discharges  occurring  on  or  after  October 
1. 1993  and  before  October  1, 1994,  a 
hospital  with  a  disproportionate  share 
patient  percentage  greater  than  20.2 
percent  will  receive  a  disproportionate 
share  adjustment  equal  to  5.88  percent 
plus  80  percent  of  the  difference 
oetween  20.2  percent  and  the  hospital's 
disproportionate  share  percentage. 

Under  this  new  formula,  a  hospital 
receiving  a  disproportionate  share 
adjustment  of  35  percent  would  be 
deemed  to  have  a  disproportionate  share 
percentage  of  56.6.  In  turn,  a 
disproportionate  share  percentage  of 
56.6  yields  a  capital  disproportionate 
share  adjustment  of  12.14  percent.  Thus, 
the  disproportionate  share  adjustment 

[>rovided  under  §  412.320(b)(2)  is  no 
onger  the  adjustment  that  would  result 
from  deeming  those  hospitals  to  have 
the  disproportionate  share  percentage 
that  would  yield  their  operating 
disproportionate  share  adjustment.  We 
therefore  propose  to  revise  the 
regulation  so  that  the  capital 
disproportionate  share  adjustment  for 
these  hospitals  is  once  again  consistent 
with  the  original  logic. 

We  propose  to  revise  the  regulation  so 
that  the  capital  disproportionate  share 
adjustment  for  these  hospitals  changes 
automatically  with  any  future  revisions 
of  the  operating  disproportionate  share 
formula.  We  thus  propose  to  revise 
§  412.320(b)(2)  to  provide  that  the 
capital  disproportionate  share 
adjustment  for  eligible  hospitals  is  the 
adjustment  that  results  from  deeming 
those  hospitals  to  have  the 
disproportionate  share  percentage  that 
would  yield  their  operating 
disproportionate  share  adjustment.  For 
FY  1994,  this  provision  would  result  in 
a  disproportionate  share  adjustment  of 
12.14%. 

The  additional  capital 
disproportionate  share  payments  to 
these  hospitals  will  continue  to  be  made 
at  the  same  time  that  the  additional 
operating  disproportionate  share 
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payments  are  made,  that  is.  as  the  result 
of  application  for  these  payments  under 
§412.106{cK2). 

VI.  Proposed  Chmges  for  HospiUb 
Excluded  From  Ih*  Prospective 
Payment  System 

A.  Limitation  of  Ekcbisions  for  Distinct- 
Part  Hospital  Units  (§412.25} 

Since  the  inception  of  the  prospective 
payment  system  for  hospital  inpatient 
services,  certain  types  of  spedahy-care 
hospitals  and  hospital  units  have  been 
excluded  from  that  system  under 
section  1886(d)(1)(B)  of  the  Act.  The 
hospitals  currently  excluded  are 

f)sychiatric,  rehabilitation,  children's, 
ong-term  care,  and  cancer  hospitals. 
The  units  cuirently  excluded  are 
psychiatric  or  rehabilitation  units  of 
hospitals  that  are  distinct  parts  {as 
defined  by  the  Secretary)  of  hospitals 
paid  under  the  prospective  payment 
system. 

We  have  always  believed  it  is  self- 
evident  that  when  an  entire  hospital  is 
excluded  from  the  pvoq)ectlve  payment 
system,  a  separate  component  of  the 
hospital  cannot  qualify  for  a  second  and 
distinct  exclusion  as  a  psychiatric  or 
rehabihtation  unit.  To  allow  a  second 
exclusion  would  be  redundant,  since 
the  entire  institution  is  alreedy 
excluded  from  the  prospective  payment 
system.  We  also  continue  to  believe  that 
exclusion  of  a  unit  is  available  only  to 
units  of  institutions  that  have  at  least 
enough  beds  subject  to  payment  under 
the  prospective  payment  system  to  meet 
the  requdiements  of  §  413.24(c) 
regarding  adequacy  of  cost  information 
and  the  related  instructions  in  sections 
2336.1  (C)  and  (D)  of  the  Medicare 
Provider  Reimbursement  Manual  (HCFA 
Pub.  15-1).  Thus,  a  hospital  that  does 
not  otherwise  qualify  as  an  excluded 
hospital  cannot  obtain  exclusion  from 
the  prospective  payment  system  in  its 
entirety  by  allocating  all  its  beds 
between  an  excluded  psychiatric  and  an 
exchided  rehabilitation  unit.  Fmally,  it 
has  been  our  view  that  only  one  unit  of 
each  type  (psychiatric  or  rehabilitation) 
Can  be  approved  in  any  hospital. 
However,  these  policies  are  not  set  forth 
exphcitty  in  the  regiilations. 

Because  the  current  regulations  are 
not  explicit  on  these  points,  soma 
institutions  have  expressed  interest  in 
reorganizing  themselves  in  novel  ways 
in  order  to  obtain  types  of  exclusions 
not  contemplated  by  the  statute.  For 
example,  representatives  of  an  excluded 
psychiatric  hospital  may  seek  to  set 
aside  a  part  of  the  hospital  for  providing 
rehabilitation  care  to  non-psychiatric 
patients,  and  may  request  exclusion  of 
that  facility  as  a  rehabilitation  unit 


Since  the  &cility  is  cunently  excluded 
from  the  prospective  payment  system  in 
Its  entirety,  the  ceiling  for  the  hospital 
encompasses  costs  associated  with  the 
unit  Tnus.  it  would  be  inappropriate  to 
apply  a  target  amount  to  the  unit  that  is 
different  from  (and  higher  than)  the  rate 
for  the  hospital  as  a  whole  (including 
the  unit).  If  we  were  to  allow  a  unit's 
ceiling  to  be  artificially  inflated  in  this 
way.  we  wmild  diminish  the  incentive 
for  efficient  operation  that  is  provided 
by  the  ceiling.  Such  an  action  would  be 
at  cross  purposes  with  the  intent  of 
section  1886(b)  of  the  Act. 

In  other  cases,  a  hospital  may  wish  to 
organize  itself  into  two  components,  one 
that  could  qualify  as  an  excluded 
rehabilitation  unit  and  one  that  could 
qualify  as  an  excluded  psychiatric  unit 
Thus,  a  hospital  that  does  not  qualify  as 
a  psychiatric,  rehabilitation,  or  other 
type  of  excluded  hospital  nevertheless 
could  be  excluded  in  its  entirety  from 
the  prospective  payment  system.  We 
beheve  mat  if  a  hospital  does  not 
qualify  for  exclusion  from  the 
prospective  payment  system  as  an 
excluded  hospital,  then  some  part  of  the 
hospital  should  be  subject  to  payment 
imder  the  prospective  payment  system. 
Accordingly,  we  would  not  approve 
exclusion  of  all  units  of  a  ho^ta)  if.  as 
a  result,  all  of  the  hospital  beds  would 
be  exchided. 

Finallv,  as  noted  above,  a  hospital 
m^  seek  to  set  up  multiple  excmded 
units  of  the  same  type  and  obtain  a 
separate  target  amount  for  eadi  unit. 
thus  defeating  the  purpose  of  the 
ceiling.  The  target  amount  is  based  oa 
a  system  of  averages  and  is  intended  to 
apply  to  all  discharges  of  a  hospital  or 
imit,  thereby  encouraging  the  efficimt 
delivery  of  needed  health  care. 

To  avoid  the  kinds  of  distortions  ia 
payment  that  would  ocoir  if  we  granted 
these  types  of  exclusions,  we  propose  to 
revise  the  regulations  concerning 
common  requirements  for  excluded 
distinct  part  hospital  units  to  state 
explicitly  the  policies  described  above, 
as  they  have  been  applied  since  the 
inception  of  the  rate-of-increase  ceiling. 
Revised  §  412.25  would  allow  a 
psychiatric  or  rehabilitation  unit  to  be 
excluded  only  if  the  unit  is  a  component 
of  a  hospital  that  is  not  eligible  for 
exclusion  from  the  prospective  payment 
system  in  its  entirety,  and  the  hospital 
has  a  sufficient  number  of  beds  that  axe 
subject  to  the  prospective  payment 
system  to  permit  the  provision  of 
adquate  cost  information  ss  specified  in 
§  413.24(c).  We  also  woidd  revise  the 
regulations  to  state  explidlly  that  only 
one  imit  of  each  type  (psyduatric  or 
rehabilitation)  is  allowed  in  each 
hospital  We  emphasize  that  these 


revisions  manly  codify  existing  policy, 
and  do  not  represent  new  substantive 
policies  that  would  be  effective  only 
prospectively. 

B.  CefHng  on  the  Hate  of  Increase  in 
Hospital  Inpatient  Costs  (§  413.40) 

The  rate-of-increase  ceiling  is  based 
on  an  assimiptlon  that,  except  for 
inflation,  a  provider's  year-to-year 
inpatient  operating  costs  should  remain 
comparable  to  its  base  year.  Each 
hospital's  target  amount  is  adjusted 
annually,  at  the  beginning  of  its  cost 
reporting  period,  by  an  applicable  rate- 
of-increase  percentage  for  the  Federal 
fiscal  year  in  which  the  cost  reporting 
period  begins.  Section  18a6(b)(4)(A)  of 
the  Act  authorizes  the  Secretary  to  grant 
an  exemption  from,  or  an  adjustment  or 
exception  to,  the  rate-of-increase  ceiling 
where  events  beyond  the  ho^ital's 
control  or  extraordinary  circumstances 
create  a  distortion  in  the  hospital's 
Inpatient  operating  costs. 

To  hnplement  section  1886(b)(4)(A)  of 
the  Act.  regulations  at  §413.40  provide 
that  HCFA  may  adjust  a  hospital's 
operating  costs  that  were  considered  in 
establishing  a  base  year  cost  pa  case  for 
purposes  of  determining  the  target 
amount,  induding  both  the  periods 
subject  to  the  limit  and  the  hospital's 
base  period.  Section  413.40(g)  provides 
that  such  an  adjustment  may  be  made 
only  if  the  hospital  exceeds  its  ceiling 
for  the  cost  reporting  period  and  only  to 
the  extent  the  hospital's  costs  are 
reasonable,  attributable  to  the 
circumstances  spedfied  as  creating  the 
cost  distortion,  and  are  verified  by  the 
intermediary. 

In  the  August  30, 1991  final  rule  (56 
FR  43232).  we  set  forth  our  policy  for 
target  amount  adjustments  for 
significant  wage  increases.  Eflfective 
October  1, 1991.  significant  increases  in 
wages  since  the  base  period  are 
recognized  as  a  basis  for  an  adjustment 
in  the  tarwet  amotmt  under  %  413.40(g). 

To  qualify  for  an  adjustmmt.  the 
excluded  hospital  or  hospital  unit  must 
be  located  in  a  labor  market  area  that  is 
determined  to  have  an  average  hourly 
wage  that  increased  significantly  more 
than  the  national  average  hourly  wage 
between  the  hospital's  base  period  and 
the  period  subject  to  the  ceiUng.  We  use 
the  hospital  wage  index  for  prospective 
payment  hospitals  to  determine  the  rate 
of  increase  in  the  average  hourly  wage 
in  the  labor  market  area.  For  a  hospital 
to  qualify  for  an  adjustment,  the 
increase  in  its  wage  index  value  based 
on  1982  w^e  data  and  its  wage  index 
value  based  on  the  latest  applicable 
wage  data  must  be  at  least  8  percent.  If 
the  hospital's  base  pwiod  begins  in  FY 
1984  or  later,  the  increase  in  the  wags 
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index  value  based  on  1984  data  and  the 
wage  index  value  based  on  the  latest 
applicable  wage  data  must  be  at  least  8 
percent.  Sections  413.40(g)(4)  (A)  and 
(B)  specify  that  1988  wage  data  is  to  be 
used  for  comparisons  of  wage  index 
values  to  those  based  on  1982  or  1984 
wage  data.  Since  we  will  be  updating 
the  wage  index  information  yearly,  we 
are  replacing  the  specific  requirements 
based  on  1988  wage  data  with  more 
general  provisions  based  on  a 
comparison  of  the  wage  index  based  on 
wage  survey  data  collected  for  the  cost 
reporting  period  subject  to  the  ceiling  to 
the  wage  iiidex  based  on  wage  survey 
data  collected  for  the  base  year  cost 
reporting  period.  If  survey  data  are  not 
available  for  one  (or  both)  of  the  cost 
reporting  periods  used  in  the 
comparison,  the  wage  index  based  on 
the  latest  available  survey  data  collected 
prior  to  that  cost  reporting  period  will 
be  used.  For  example,  to  make  the 
comparison  between  a  1983  base  period 
and  a  hospital's  cost  reporting  period 
beginning  in  FY  1992.  we  would  use  the 
rate  of  increase  between  the  wage  index 
based  on  1982  wage  data  and  the  wage 
index  based  on  the  FY  1990  data,  since 
the  FY  1990  data  are  the  most  recent 
data  that  are  currently  available. 
Further,  the  comparison  is  made 
without  regard  to  geographic 
reclassifications  made  by  the  MGCRB 
under  sections  1886(d)  (8)  and  (10)  of 
the  Act.  Therefore,  the  comparison  is 
made  based  on  the  wage  index  value  of 
the  labor  market  area  in  which  the 
hospital  is  actually  located. 

Tne  geographic  areas  in  which  the 
percentage  difference  in  wage  indexes 
was  sufficient  to  qualify  for  a  wage 
index  adjustment  are  Hsted  in  Table  10 
of  section  V  of  the  addendum  to  this 
proposed  rule.  The  table  is  constructed 
with  old  MSAs  instead  of  the  revised 
MSAs  effective  October  1, 1993  because 
current  adjustment  requests  are  for  years 
prior  to  FY  1994. 

We  determine  the  amount  of  the 
adjustment  for  wage  increases  by 
considering  three  factors  for  the  time 
between  the  base  period  and  the  period 
for  which  an  adjustment  is  requested: 
The  rate  of  increase  in  the  hospital's 
average  hourly  wage;  the  rate  of  increase 
in  the  average  hourly  wage  in  the  labor 
market  area  in  which  the  hospital  is 
located;  and,  the  rate  of  increase  in  the 
national  average  hourly  wage  for 
hospital  workers.  The  adjustment  is 
limited  to  the  amount  by  which  the 
lower  of  the  hospital's  or  the  labor 
market  area's  rate  of  increase  in  average 
hourly  wages  significantly  exceeds  the 
national  increase  (that  is,  exceeds  the 
national  rate  of  increase  by  more  than  8 
percent).  For  purposes  of  computing  the 


adjustment,  the  relative  rate  of  increase 
in  the  average  hourly  wage  for  the  labor 
market  area  is  assumed  to  have  been  the 
same  over  each  of  the  intervening  years 
between  the  wage  surveys. 

To  determine  the  rate  of  increase  in 
the  national  average  hourly  wage,  we 
use  the  average  hourly  earnings  (AHE) 
component  of  the  wages  and  salaries 
•portion  of  the  market  basket.  This 
measure  would  be  derived  from  the 
1982-based  market  basket  since  the 
1987-based  market  basket  uses  the 
employment  cost  index  (EQ)  for 
hospital  workers  as  the  price  proxy  for 
this  component.  Unlike  the  AHE,  the 
EQ  for  hospital  workers  can  be 
measured  historically  only  bade  to  1986. 
In  addition,  the  EG!  does  not  adjust  for 
skill-mix  shifts  and,  therefore,  measures 
only  the  change  in  wage  rates  per  hour. 

The  average  hourly  earnings  for 
hospital  workers  as  measured  by  the 
market  basket  show  the  following 
increases: 

1983  =  8.4  percent 

1984  =  5.6  percent 

1985  =  5.4  percent 

1986  =  4.1  percent 

1987  =  4.7  percent 

1988  =  6.5  percent 

1989  =  6.9  percent 

1990  =  5.6  percent 

1991  =  5.6  percent 

1992  =  4.8  percent 

1993  =  4.5  percent 

1994  =  5.5  percent 

We  use  the  following  methodology  to 
determine  if  an  adjustment  for 
significant  wage  increases  is 
appropriate: 

Step  1:  Compare  the  hospital's  rate  of 
increase  in  average  hourly  wages  to  the 
rate  of  increase  in  the  labor  market  area 
in  which  the  hospital  is  located.  The 
hospital's  rate  of  increase  is  calculated 
by  dividing  its  average  hourly  wage  in 
the  year  for  which  the  adjustment  is 
requested  by  its,averagfl  hourly  wage  in 
the  base  year.  The  rate  of  increase  in  the 
labor  market  area  is  computed  by 
multiplying  the  cumulative  percentage 
increase  in  the  AHE  for  hospital  workers 
by  the  applicable  percentage  change  in 
the  wage  index.  The  lower  of  the  two 
rates  of  increase  will  be  used  in  Step  3. 

Step  2:  Determine  the  threshold  for 
the  adjustment.  The  threshold  is  equal 
to  the  cumulative  percentage  increase  in 
the  AHE  for  hospital  workers  over  the 
period  in  question  multiplied  by  1.08. 

Step  3:  Subtract  the  amoimt 
determined  in  Step  2  from  the  lower  of 
the  two  amounts  determined  in  Step  1. 
This  result  is  the  percentage  increase 
that  is  considered  significantly  above 
the  increase  that  is  accounted  for  by  the 
update  bctor. 


Step  4:  Determine  the  proportion  of 
the  hospital's  operating  costs  that  is 
attributable  to  wages  and  fringe  benefits. 
Adjust  this  proportion  of  the  hospital's 
target  amount  to  account  for  the  wage 
increase  by  multiplying  it  by  the 
percentage  increase  determined  in  Step 
3.  As  with  other  adjustments  under 
§  413.40(g).  the  adjustment  is  made  only 
to  the  extent  the  hospital's  costs  are  in 
excess  of  the  target  amount. 

Since  we  provide  a  specific 
methodology  to  be  used  to  make  the 
wage  adjustment,  we  authorized  the 
intermediary  to  make  the 
determinations  on  these  requests  for  an 
adjustment  due  to  a  significant  wage 
increase. 

C.  Technical  Changes  Regarding  the 
Ceiling  on  the  Rate  of  Increase  in 
Hospital  Inpatient  Costs  (§  413.40) 

We  propose  to  make  several  technical 
changes  to  the  regulations  in  §  413.40, 
which  concern  the  ceiling  on  the  rate  of 
increase  in  hospital  inpatient  costs. 
These  changes  are  necessary  to  define 
terms,  clarify  current  provisions,  correct 
citations,  and  remove  obsolete  material 
that  applies  to  cost  reporting  periods  for 
which  a  final  notice  of  amount  of 
program  reimbursement  (NPR)  has  long 
since  been  issued. 

The  specific  changes  we  propose  to 
make  are  as  follows: 

•  Definitions.  In  §413.40.  concerning 
the  ceiling  on  the  rate  of  increase  in 
hospital  inpatient  costs,  the  terms 
"ceiling"  and  "target  amount" 
heretofore  have  been  used 
interchangeably.  Although  the  terms  are 
closely  related,  they  have  different 
meanings.  Therefore,  to  eliminate  any 
possible  confusion,  we  propose  to  add 
a  new  paragraph  (a)(3)  to  define  "target 
amount"  and  "ceiUng."  "Target 
amount"  means  the  per  discharge  (case) 
limitation,  derived  from  the  hospital's 
allowable  net  Medicare  inpatient 
operating  costs  in  the  hospital's  base 
year,  and  updated  for  each  subsequent 
hospital  cost  reporting  period  by  the 
appropriate  annual  rate-of-increase 
percentage.  "Ceiling"  is  the  aggregate 
upper  limit  on  the  amoimt  of  a 
hospital's  net  Medicare  inpatient 
operating  costs  that  the  program  will 
recognize  for  payment  purposes.  For 
each  cost  reporting  period,  the  ceiling  is 
determined  by  multiplying  the  updated 
target  amount  for  that  period  by  the 
number  of  Medicare  discharges  during 
that  period. 

In  addition,  for  the  convenience  of  the 
reader,  we  propose  to  define  "date  of 
discharge,"  "market  basket  index,"  "net 
inpatient  operating  costs,"  "rate-of- 
increase  percentage,"  and  "update 
fiactor"  in  the  new  paragraph  (a)(3). 
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"Date  of  discharge"  is  the  earliest  of  the 
follo^'ing  dates:  (1)  The  date  the  patient 
has  exhausted  Medicare  Part  A  hospital 
inpatient  benefits  (including  the 
election  to  use  lifetime  reserve  days) 
during  his  or  her  spell  of  illness;  (2)  The 
date  the  patient  is  formally  released  as 
specified  in  §  412.4(a)(1)  of  this  chapter; 
(3)  The  date  the  patient  is  transferred  to 
another  facility;  or  (4)  The  date  the 
patient  dies.  "Market  basket  index"  is 
HCFA's  projection  of  the  annual 
percentage  increase  in  hospital  inpatient 
operating  costs.  The  market  basket 
index  is  a  wage  and  price  index  that 
incorporates  weighted  indicators  of 
changes  in  wages  and  prices  that  are 
representative  of  the  mix  of  goods  and 
services  included  in  the  most  common 
categories  of  hospital  inpatient 
operating  costs  subject  to  the  ceiling. 
"Net  inpatient  operating  costs"  include 
the  costs  of  routine  serrices,  andllary 
services,  and  intensive  care  services 
incurred  by  a  hospital  in  furnishing 
covered  inpatient  services  to  Medicare 
beneficiaries.  Net  inpatient  operating 
costs  exchide  capital-related  costs,  the 
costs  of  approved  medical  education 
programs,  and  heart,  kidney,  and  liver 
acquisition  costs  incurred  by  approved 
transplantation  centers.  These  costs  are 
identified  and  excluded  from  inpatient 
operating  costs  before  the  application  of 
the  ceiling.  "Rate-of-increase 
percentage**  is  the  percentage  by  which 
each  hospital's  target  amount  from  the 
preceding  fiscal  year  will  be  increased. 
"Update  factor"  is  the  decimal 
equivalent  of  the  rata-of-increase 
percentage.  The  update  factor  is  the 
value  by  which  a  hospital's  target 
amount  for  the  preceding  year  is 
multiplied  in  order  to  determine  the 
target  amount  far  the  following  year.  For 
example,  if  the  rate-of-increase 
percentage  for  a  year  is  2.7  percent,  the 
update  factor  for  that  year  is  1.027. 

In  conjunction  with  these  changes,  we 
would  make  conforming  changes  to 
§§413.40  (c)  and  (d).  Specifically,  in 
§  413.40(c).  concerning  costs  subject  to 
the  ceiling,  we  propose  to  remove  the 
terms  "target  rate"  and  "target  rate 
percentage."  and  replace  these  terms 
with  "target  amount"  and  "rate-of- 
increase  percentage,"  respectively.  In 
some  instances,  the  terms  "target 
amount."  "ceiling"  and  "target  rate 
percentage"  were  used  interchangeably 
in  paragraph  (c);  therefore,  we  are  also 
replacing  these  terms  with  the 
appropriate  terms.  We  propose  to  delete 
currant  paragraph  (c)(2),  since  the  date 
of  discharge  would  be  defined  in 
paragraph  (aj(3).  In  current  paragraph 
(c)(3)  (which  we  would  redesignate  as 
paragraph  (c)C2)l.  we  propose  to  iochuie 


th«  update  factors  with  the  rate-of- 
increase  percentages  for  FYs  1986 
through  1988  since,  as  defined  earher, 
the  update  factor  is  the  decimal 
equivalent  of  the  rate-of-increase 
percentage.  We  also  propose  to  remove 
and  reserve  current  paragraph  (c)(3){ii) 
since  the  market  ba^et  index  would  be 
defined  in  paragraph  (a)(3),  and  in 
current  paragraph  (c)(3)(i)(D),  change 
the  reference  to  paragraph  (c)(3)(ii)  to 
read  (a)(3). 

hi  paragraph  (d)  of  §  413.40, 
concerning  the  applicatioD  of  the  target 
amount  in  determining  the  amount  of 
payment,  we  propose  to  replace  the 
terms  "target  amount"  and 
"reimbursement"  with  the.  appropriate 
terms,  hi  paragraph  (d)(l)(i)  of  §  413.40. 
we  propose  to  add  a  reference  to 
para^aph  (a)(3). 

•  Clarifications.  In  §  413.40(a)(1). 
concerning  the  ceiling  on  the  rate  of 
increase  in  hospital  inpatient  costs,  we 
propose  to  clarify  that  the  ceiling 
applies  to  the  operating  costs  incurred 
by  a  hospital  in  furnishing  inpatient 
hospital  services  "to  Medicare 
beneficiaries,"  and  we  propose  to 
change  the  term  "reimbursement"  to 
read  "the  amount  of  Medicare 
payment." 

m  §  413.40(b)(1),  concemmg  the  cost 
reporting  periods  subject  to  the  rate-of- 
increase  ceiling,  we  propose  to  clarify 
the  poUcy  on  the  base  period  for  new 
excluded  units.  Specifically,  the  base 
period  for  a  newly  established  excluded 
distinct  part  unit  is  the  first  cost 
reporting  period  of  at  least  12  months 
following  the  unit's  certification  to 
participate  in  the  Medicare  program.  We 
also  propose  to  divide  paragraph  fb)(l) 
into  3  subparagraphs,  for  ease  of  use. 

In  S  413.40(b)(3),  concerning  cost 
reporting  periods  of  other  than  12 
months,  we  prc^jose  to  clarify  that  the 
ceiling  does  not  apply  to  cost  reporting 
periods  of  fewer  than  12  months  that 
occur  in  conjunction  with  a  change  in 
operations  of  the  facility,  as  defined  in 
paragraph  (b){l)(iii).  The  ceihng  will 
apply  to  cost  reporting  periods  of  fewer 
than  12  months  that  result  solely  from 
the  approval  of  a  hospital's  request  for 
a  change  in  accounting  cycle,  as 
specified  in  §  413.24(f)(3). 

We  propose  to  remove  §§  413.40 
(c)(l)(ii)  and  (c)(l)(iii),  since  those 
components  of  net  inpatient  operating 
cost  that  are  subject  to,  and  those  that 
are  excluded  from,  the  apphcation  of 
the  ceiling,  are  now  defined  in 
paragraph  (a)(3). 

hi  §  413.40(e)(1).  concerning  the 
timing  cf  a  hospital's  request  for  an 
adjustment  to  the  amount  of  payment 
allowed  under  the  xate-of-increase 
ceiling,  we  propose  to  clarify  our  policy 


OB  the  deadline  for  requests  for  an 
adjustment  to  the  ceilhig. 

In  §  413.40(e)(4),  concerning 
notification  and  review  of  a  hospitaTs 
request  regarding  a  payment  adjustment, 
we  propose  to  clarify  that  the  right  to 
review  under  subpart  R  of  part  405  is 
contingent  upao  the  uatermediary's 
issuance  of  a  notice  of  amount  of 
•  program  reimbursement  that  disallows 
costs  for  which  the  hospital  had 
requested  an  adjustment,  as  specified  in 
§  405.1801(a),  which  refers  to  pertinent 
definitions,  and  §405.1835,  which 
addresses  the  provider's  right  to  a  Board 
hearing. 

hi  §  413.40(e)(6),  concOTning  a 
hospital's  request  for  a  review  of  a 
decision  on  a  request  for  a  payment 
adjustment,  we  propose  to  change  the 
term  "reconsideration"  to  "review"  in 
order  to  distinguish  the  review  process 
from  the  formal  reconsideration  process. 

hi  §41 3. 40(f)(1),  concerning 
exemptions  for  new  hospitals  from  the 
rate-of-increase  ceiling,  we  propose  to 
redesignate  paragraphs  (f)(lKii)  and 
(f)(2)  as  (f)(2)  and  (fM3),  respectively, 
and  add  new  paragraphs  (f){l)(ii)  and 
(f)(lMiii)  to  clarify  that  the  hospital's 
intermediary  must  notify  a  hospital  of 
its  exempt  status,  and  to  clarify  that  the 
right  to  review  under  subpart  R  of  part 
405  is  contingent  upon  the 
intermediaiy 'a  issuance  of  a  notice  of 
amount  of  program  reimbursement  for  • 
cost  reporting  period  that  is  affected  by 
the  intermediary's  exemption 
determination  to  the  financial  detriment 
of  the  hospital,  as  specified  in 
§  405.1801(a),  which  refers  to  pertinent 
definitions,  and  §  405.1835,  which 
addresses  the  provider's  right  to  a  Board 
hearing.  In  the  redesignated  paragraph 
(f)(2),  we  would  clarify  that  a  new 
distinct  part  unit  does  not  quahfy  for  an 
exemption  unless  the  unit  is  located  in 
an  acute  care  hospital  that,  were  it  an 
excluded  hospital,  would  quahfy  for  the 
new  hospital  exemption.  We  also 
propose  to  remove  a  redundant 
reference  to  the  base  period  for  newly 
estabhshed  exchided  imits. 

In  §  413.40(i)(3),  we  propose  to  add 
the  term  "update  factor"  to  follow  the 
terra  "rate-of-increase  percentages"  to 
be  consistent  with  the  changes  proposed 
in  paragraph  (cM3)  that  clarify  the 
methodology  for  updating  the  target 
amount. 

•  Citation  corrections.  In 
§§413.40(a)(2)(ii),  paragraph  (b)(lKi). 
and  redesignated  paragraph  (f)(2),  we 
propose  to  correct  a  reference  to 
§  412.32  and  replace  it  with  §  412.30 
since  S  412.32  was  removed  in  the 
September  1, 1992,  final  rule  (see  57  FR 
39821).  In  §413.40(a)(2)(ii),  we  propose 
to  remove  a  reference  to  §  412.94(b) 
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since  §412.94  was  removed  in  the 
September  4, 1990,  final  rule  (see  55  FR 
36070).  In  §  413.40(f)(2).  we  also 
propose  to  revise  references  to 
paragraph  (f)(l)(i)  to  read  (f)(1). 

In  S  413.40(f)(3).  concerning 
exemptions  fbr  a  risk-basis  HMO,  we 
propose  to  correct  a  reference  to 
§  417.250(c)  and  replace  it  with 
§417.401  since  §412.250  was  removed 
as  an  obsolete  provision  (see  56  FR 
S1985.  October  17, 1991). 

•  Removal  of  obsolete  material,  la 
§  413.40(a)(1),  concerning  the  ceiling  on 
the  rate  of  increase  in  hospital  inpatient 
costs,  we  propose  to  delete  a  reference 
to  costs  that  are  included  in  FY  1982 
base  years.  We  would  also  eliminate  the 
reference  to  "exceptions  to"  the  ceiling 
to  reflect  the  clarifying  changes  made  to 
§§  413.40(g)  and  (h)  (see  56  FR  43231 
and  43242,  August  30,  1991). 

In  §  413.40(b)(3),  concerning  cost 
reporting  periods  of  other  than  12 
months,  we  propose  to  remove  obsolete 
language  that  refers  to  prorating 
percentage  rates  of  increase  across  fiscal 
years. 

In  current  §  413.40(c)(5)  (which  we 
would  redesignate  as  paragraph  (c)(4)), 
concerning  the  apphcable  update  factor, 
we  propose  to  remove  references  to  the 
proration  of  rate-of-increase  percentages 
across  years  since  these  provisions 
ceased  as  of  January  3, 1984  (see  49  FR 
336).  We  also  would  remove  a  now 
redundant  reference  to  the  development 
and  proration  of  rate-of-increase 
percentages,  and  substitute  language 
clarifying  the  policy  on  the  application 
of  rate-of-increase  percentages  to  target 
amounts. 

In  §  413.40(d)(l)(ii).  concerning  the 
general  application  of  the  target  amount 
in  determining  the  amount  of  payment, 
we  propose  to  add  references  to 
paragraphs  (d)(2)  and  (d)(3),  and  remove 
an  obsolete  reference  to  cost  reporting 
periods  beginning  prior  to  October  1. 
1983.  In  conjunction  with  these 
changes,  we  propose  to  remove 
paragraphs  (d)(l)(iii)  and  (d)(l)(iv). 

In  §  413.40(d)(2).  concerning  inpatient 
operating  costs  that  are  less  than  or 
equal  to  the  ceiUng,  we  propose  to 
remove  paragraph  (d)(2)(iii),  which 
contains  an  obsolete  reference  to 
§413.30. 

In  §  413.40(d)(3),  concerning  inpatient 
operating  costs  that  are  greater  than  the 
ceiling,  we  propose  to  remove  all 
references  to  cost  reporting  periods 
beginning  on  or  after  October  1, 1982 
and  before  October  1, 1991. 

Finally,  we  propose  to  remove  and 
reserve  §  413.40(h),  concerning  the 
target  amount  revisions  for  the  Medicare 
Catastrophic  Coverage  Act  of  1988 


(Public  Law  100-360),  since  these 
regulations  are  now  obsolete. 

D.  Related  Technical  Changes 
(§§412.62.  412.63.  412.73  and  412.98) 

We  propose  to  make  minor  technical 
changes  to  the  regulations  in  §§412.62. 
412.63.  412.73  and  412.98  to  reflect  the 
proposed  numbering  and  terminology 
changes  in  §  413.40. 

Vn.  ProPAC  Recommendations 

We  have  reviewed  the  March  1. 1993 
report  submitted  by  ProPAC  to  Congress 
and  have  given  its  recommendations 
careful  consideration  in  conjunction 
with  the  proposals  set  forth  in  this 
document.  Recommendations  5,  9.  and 
10  concerning  the  update  factors  for 
inpatient  operating  costs  are  discussed 
in  Appendix  D  of  this  proposed  rule. 
Recommendations  6  and  7  concbming 
the  update  factors  for  capital  costs  are 
also  discussed  in  Appendix  D. 
Recommendations  11, 12,  and  13 
concerning  the  hospital  wage  index, 
geographic  reclassification  provisions, 
and  hospital  wage  data  are  discussed  in 
section  HI  of  this  preamble. 
Recommendation  16  concerning 
Medicare  transfer  payment  policy  is 
discussed  in  section  IV  of  this  preamble. 
The  remaining  recommendations  are 
discussed  below. 

A.  Moderating  the  Growth  in  the  Cost  of 
Hospital  Inpatient  Services 
(Recommendation  1) 

Recommendation:  PtoP  AC 
recommends  that  the  Medicare  program 
continue  to  control  the  growth  in  its 
spending  for  hospital  services. 
Medicare's  payment  amount  should 
reflect  a  balance  between  the  need  to 
maintain  access  to  quality  care  and  the 
need  to  improve  hospital  productivity 
and  constrain  cost  increases.  ProPAC  is 
concerned,  however,  that  as  Medicare 
has  controlled  its  payments,  hospitals 
have  increased  revenue  from  private 
payers.  As  a  result,  the  effect  of 
Medicare's  financial  incentives  to 
control  hospital  costs  has  been 
weakened,  and  costs  to  private  insurers 
and  individuals  have  increased.  ProPAC 
believes  that  the  Medicare  program, 
private  insurers,  hospitals,  and 
physicians  must  renew  their  efforts  to 
control  the  growth  In  the  cost  of 
furnishing  care. 

Response:  We  agree  with  the 
Commission  that  efforts  to  control  the 
increase  in  the  cost  of  providing 
hospital  treatment  must  continue.  We 
believe  that  the  prospective  payment 
system  has  provided,  and  wriU  continue 
to  provide,  sufficient  payments  to 
hospitals  for  quality  and  cost-effective 
care  of  Medicare  bnieficiaries.  We  also 


believe  that  the  implementation  of  the 
prospective  payment  system  for  capital- 
related  costs  will  extend  the  incentives 
of  the  prospective  payment  system  to 
hospitals'  capital  purchases,  and 
eliminate  unnecessary  capital 
expenditures. 

We  look  forward  to  working  with  the 
Commission,  providers,  and  other 
interested  parties  to  develop  further 
methods  of  controlling  cost  increases 
while  maintaining  quality  of  care  for 
beneficiaries  in  the  context  of  the 
President's  health  care  reform 
proposals. 

B.  Improving  Equity  in  the  Distribution 
of  Prospective  Payments 
(Recommendation  2) 

Recommendation:  ProPAC 
recommends  that  the  Medicare  program 
continue  to  modify  prospective  payment 
policies  to  ensure  the  equitable 
distribution  of  payments  among 
hospitals.  Payment  adjustments  are 
necessary  to  recognize  appropriate 
variations  in  costs  across  hospitals.  The 
adjustments  should  account  for  the 
impact  of  factors  beyond  a  hospital's 
control  and  reflect  the  broader 
responsibilities  of  the  Medicare  program 
to  maintain  access  to  quality  care.  As 
the  financial  pressure  on  hospitals 
increases,  it  becomes  even  more 
important  to  regularly  evaluate  and 
refine  prospective  payment  system 
policies  that  distribute  payments  across 
geographic  areas  and  types  of  hospitals. 

Response:  We  will  continue  our 
efforts  to  develop  refinements  to  the 
prospective  payment  system  aimed  at 
improving  payment  equity  and 
maintaining  access  to  quality  health 
care  for  Medicare  beneficiaries.  We 
agree  with  the  Commission  that  any 
such  changes  must  be  supported  by  data 
and  consistent  with  prospective 
payment  system  principles. 

Over  the  years,  we  have  made  many 
changes  to  the  prospective  payment 
system  that  we  believe  are  consistent 
with  these  goals,  such  as  the  FY  1993 
refinements  to  day  outlier  payments  and 
to  the  guidelines  governing 
reclassifications  by  the  Medicare 
Geographic  Classification  Review  Board. 
We  continue  to  evaluate  other  possible 
changes  to  the  system,  including 
revisions  to  the  labor  market  area 
definitions  and  DRG  refinements,  in  our 
aim  to  improve  the  equity  of  the 
prospective  payment  system,  and  will 
work  with  the  Commission  and  others 
to  ensure  that  any  changes  we  might 
propose  will  be  equitable  and  consistent 
with  prospective  payment  principles. 
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C.  Controlling  Spending  Across  Sites  of 
Care  (Recommendation  3) 

Recommendation:  ProPAC  believes 
the  Medicare  program  should  continue 
to  seek  effective  methods  to  control  its 
total  spending  across  all  sites  of  care. 
Total  Medicare  spending  is  growing  at 
rates  much  greater  than  can  be 
explained  by  inflation  and  increases  in 
the  number  of  enrollees.  The  growth  in 
spending  is  straining  the  resources  of 
the  Medicare  trust  funds,  adding  to  the 
Federal  deficit,  and  creating  substantial 
financial  burdens  for  Medicare 
beneficiaries. 

Response:  We  agree  that  controUing 
the  rate  of  growth  in  health  care 
spending  both  in  the  Medicare  program 
and  in  the  health  care  sector  in  general 
is  of  critical  importance.  The  Medicare 
program  has  various  mechanisms  in 
place  to  stem  the  growth  in  spending  for 
some  services.  For  inpatient  hospital 
services,  the  prospective  payment 
system  has  been  shown  to  slow  the 
growth  in  Medicare  spending  compared 
with  estimates  of  growth  in  program 
payments  imder  reasonable  cost 
reimbursement.  The  reform  of  Medicare 
physician  payments,  although  recently 
enacted,  has  demonstrated  a  reduction 
in  the  growth  of  program  expenditures 
in  its  first  year.  We  are  also  developing 
a  prospective  payment  system  for 
outpatient  services  that  will  provide  the 
appropriate  economic  incentives  to  help 
control  the  growth  of  Medicare 
outpatient  spending. 

However,  we  acknowledge  the  need  to 
extend  these  cost  control  methods  to 
other  providers  and  to  control  the 
growth  in  the  volume  of  services 
provided.  We  are  developing  alternative 
payment  systems  for  hospitds  and  units 
that  are  excluded  fi-om  the  prospective 
payment  system,  for  skilled  nursing 
facilities,  and  for  home  health  agencies. 
The  Medicare  volume  performance 
standards  (MVPS)  system  is  one 
mechanism  available  for  controlling  the 
volume  of  services  provided.  The  MVPS 
provides  physicians  with  incentives  to 
control  the  volume  of  services  they 
provide.  Similar  mechanisms  for  other 
services  do  not  exist,  although  we 
continue  to  explore  other  means  of 
controlling  the  growth  in  the  volume  of 
services  provided,  such  as  bundling 
pa>7nent  for  multiple  services  into  a 
single  payment 

Ultimately,  the  key  to  controlling 
spending  across  sites  of  care  lies  in  the 
reform  of  the  health  care  system.  One  of 
the  goals  of  reforming  health  care  is 
slowing  the  rate  of  increase  in  public 
and  private  health  care  costs  and,  thus, 
health  care  spending  overall. 


D.  Ensuring  Quality  of  Care 
(Recommendation  4) 

Recommendation:  The  Medicare 
program  should  continue  to  strengthen 
its  ability  to  ensure  quality  of  care  for 
Medicare  beneficiaries.  Special 
attention  should  be  directed  to 
ambulatory  care  and  other  services 
furnished  outside  the  acute  care 
hospital  setting,  where  there  is  currently 
Uttle  or  no  oversight  of  the  quality  of 
care  furnished.  ProPAC  supports  the 
efforts  of  the  Secretary  to  develop  new 
approaches  to  improve  quality  of  care. 
Tnis  work  should  be  expanded  to 
include  services  provided  in  all  settings. 

Response:  We  intend  to  continue 
strengthening  ovs  ability  to  ensiue 
quahty  of  care  for  Medicare 
beneficiaries  in  all  settings,  as  ProPAC 
recommends.  Although,  as  ProPAC 
indicates,  the  Medicare  program  has 
traditionally  relied  on  Medicare 
provider  agreements  and  peer  review 
programs  to  ensure  quality  of  care  in 
hospitals,  services  are  increasingly 
being  furnished  in  ambulatory  settings 
and  by  other  institutional  providers. 
ProPAC  recommends,  and  we  agree,  that 
increased  focus  be  given  to  the  quahty 
of  care  in  ambulatory  and  other  settings. 

Beginning  with  the  Third  Scope  of 
Work  (SOW  m)  (a  document  that 
outlines  the  specific  review  obligations 
of  Peer  Review  Organizations  (PROs)), 
the  PROs  have  reviewed  care  furnished 
to  Medicare  beneficiaries  in  ambulatory 
settings.  The  PROs  now  routinely 
review  a  facihty-specific  sample  of  the 
procedures  contained  on  HCFA's 
ambulatory  surgery  Ust  when  these 
procedures  are  performed  in  ambulatory 
surgical  centers  or  hospital  outpatient 
areas. 

Additionally,  the  PROs  review  a 
sample  of  intervening  care  cases  in  a 
number  of  outpatient  settings. 
Intervening  care  is  care  rendered  to  a 
beneficiary  between  inpatient  hospital 
admissions  when  the  date  of  the  second 
admission  occurs  less  than  31  days  after 
the  discharge  date  of  the  first  admission. 
The  outpatient  settings  subject  to  PRO 
review  include  skilled  nursing  facilities, 
hospital  outpatient  areas,  and  home 
health  agencies.  Under  the  Fourth  Scope 
of  Work  (SOW  rV)  to  be  implemented  by 
aU  PROs  by  October  1993,  PROs  will 
also  review  intervening  care  furnished 
in  hospital  emergency  rooms  and  in 
hospital  observation  beds. 

Currently,  the  PROs  do  not  routinely 
review  care  furnished  in  physicians' 
offices.  We  concur  that  review  of  quality 
of  care  in  office  settings  would  be 
valuable,  and  we  beUeve  this  review 
should  be  implemented  in  the  most 
efficient  manner  possible.  Therefore,  we 


have  implemented  two  pilot  projects  to 
evaluate  methods  of  reviewing  care 
furnished  in  the  office  setting. 

E.  Data  for  Evaluating  Case-Mix  Index 
Change  (Recommendation  6) 

Recommendation:  The  Secretary 
should  collect  the  data  necessary  to 
apportion  case-mix  index  change  into 
its  real  and  upcoding  components. 

Response:  We  agree  with  ProPAC  that 
it  would  be  desirable  to  separate  case- 
mix  index  (CMI)  change  into  its  real  and 
upcoding  components.  In  the  past, 
estimates  of  real  CMI  change  and 
upcoding  were  based  on  a  sample  of 
medical  records  analyzed  by  the 
SuperPRO  in  its  evaluation  of  PRO 
performance  (SuperPRO  is  an 
organization  of  health  care  professionals 
whose  responsibility  is  to  provide 
HCFA  with  an  independent, 
professionally  recognized  evaluation  of 
PRO  medical  determinations).  The 
Fourth  Scope  of  Work  for  the  SuperPRO 
is  now  under  development,  and  we  will 
take  into  account  ProPAC's 
recommendations  regarding  the 
sampling  scheme.  However,  we  note 
that  SuperPRO's  mission  is  to  improve 
the  validity  of  PRO  medical  review 
decisions  in  accordance  with  our  Health 
Care  Quality  Improvement  Initiative 
(HCQn).  The  HCQH  shifts  the  emphasis 
of  PRO  review  activity  from  review  of 
individual  cases  to  the  review  of 
patterns  of  care  and  patterns  of 
outcomes.  As  a  result,  it  may  no  longer 
be  possible  for  SuperPRO  to  collect  the 
data  necessary  to  analyze  real  CMI 
change.  If  this  proves  to  be  the  case,  the 
Uniform  Clinical  Data  Set  System 
(UCDSS)  may  be  a  means  for  collecting 
the  necessary  data  elements  to  analyze 
CMI  change.  Assuming  the  data 
necessary  for  evaluating  CMI  change  can 
be  obtained  through  an  analysis  of  a 
random  sample  of  medical  records,  we 
beUeve  that  the  data  could  be  abstracted 
using  the  UCDSS.  The  UCDSS  can  be 
restructured,  as  necessary,  to  collect  the 
type  of  variables  needed  to  evaluate  CMI 
change.  The  UCDSS  is  currently  being 
pilot  tested  at  5  PRO  sites.  We  do  not 
plan  to  implement  UCDSS  on  a 
nationwide  basis  before  January  1995. 
We  look  forward  to  working  with 
ProPAC  to  explore  alternative  methods 
of  analyzing  CMI  change. 

F.  Improving  Outlier  Payment  Policy 
(Recommendation  14) 

Recommendation:  The  Commission 
beUeves  that  the  following  changes 
should  be  made  in  the  current  policy  for 
identifying  outher  cases  and 
determining  outlier  payments  imder  the 
prospective  payment  system: 
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•  In  determining  outlier  payment,  the 
increasing  emphaos  on  cost  outliers 
relative  to  day  outliers  should  continue, 
with  the  goal  of  eliminating  day  outlier 
payment  over  three  years; 

•  The  cost  outlier  threshold  should  be 
a  fixed  dollar  amount  (adjusted  for 
differences  in  area  wages  and  cost  of 
living)  above  the  payment  rate  received 
by  the  hospital  for  each  case,  regardless 
of  the  DRG  to  which  the  case  is 
assigned; 

•  Neither  the  estimated  cost  of  the 
case  nor  the  outlier  payment  amount 
should  be  adjusted  to  reflect  the 
hospital's  indirect  medical  education  or 
disproportionate  share  status; 

•  The  marginal  cost  factor  for  cost 
outliers  should  be  increased  to  80 
percent; 

•  The  outUer  payment  pool  should  be 
set  at  6  percent;  and 

•  The  payment  rate  for  cases  in  each 
DRG  should  reflect  the  anticipated 
percentage  of  outlier  payments  for  that 
DRG. 

ProPAC  believes  these  changes  would 
improve  the  effectiveness  of  outlier 
payment  policy  in  protecting  against  the 
risk  of  large  losses  on  some  cases. 

Response:  We  continue  to  evaluate 
outlier  payment  policy  in  order  to 
ensure  that  outlier  payments  are 
appropriately  targeted  at  those  cases 
that  present  the  largest  burden  to 
hospitals.  We  are  currently  examining 
several  possible  refinements  to  outlier 
payment  policy,  including  most  of  those 
recommended  by  the  Commission. 

The  Commission  first  recommends 
that  we  continue  to  increase  the 
emphasis  on  cost  outlier  cases  relative 
to  day  outlier  cases,  with  the  goal  of 
eliminating  day  outlier  pajmients  in  3 
years.  In  our  September  1, 1992.  final 
rule,  we  made  a  major  change  to  day 
■outlier  payment  policy:  we  initiated  the 
use  of  the  arithmetic  mean  length  of  stay 
to  determine  the  day  outlier  payment 
per  diem,  and  we  reduced  the  day 
outlier  marginal  cost  factor  to  55 
percent.  At  that  time,  we  made  a 
Icommitment  (at  57  PR  39782)  to  assess 
the  full  effects  of  that  change  before  we 
estabhshed  further  changes  in  the  day 
outlier  payment  methodology.  As  a 
result,  we  believe  that  it  would  be 
inappropriate  to  propose  any  further 
changes  to  day  outlier  payment  policy  at 
this  time. 

The  Conunission's  second  outlier 
policy  recommendation  concerns  the 
rormula  for  determining  the  cost  outher 
threshold.  Currently,  the  cost  outUer 
threshold  is  the  greater  of  a  fixed  dollar 
amount  (adjusted  for  differences  in  area 
wages  and  cost  of  living)  or  2.0  times 
the  DRG  payment  for  the  case.  For  some 
time,  research  performed  by  the  RAND 


CorporaticMi  for  HCFA  has  indicated  that 
a  modification  of  that  formula  would 
improve  outlier  payment  eouity.  Under 
the  modified  methodology  (now 
recommended  by  ProPAC  as  well),  the 
cost  outlier  threshold  would  be  the  DRG 
payment  for  the  case  plus  a  fixed  dollar 
amount  (still  adjusted  for  area  wage 
levels  and  cost  of  living)  for  all  cases,  so 
that  any  case  with  a  specified  dollar  loss 
would  be  ehgible  for  outlier  payment, 
regardless  of  its  DRG  classification. 
However,  section  18a6(d)(5)(A)(ii)  of  the 
Act  mandates  that  the  cost  outlier 
threshold  take  its  current  form  of  the 
greater  of  a  fixed  multiple  of  the  DRG 
pa3rment  rate  or  a  fixed  dollar  amount. 
Therefore,  until  there  is  a  statutory 
change,  we  are  precluded  from  using  the 
fixed  loss  threshold. 

The  Commission's  third  outlier 
recommendation  concerns  the  method 
by  which  we  adjust  the  charges  of  a  case 
to  cost  in  order  to  compare  them  to  the 
cost  outlier  threshold.  Currently,  those 
charges  are  standardized  to  remove  the 
effects  of  the  indirect  costs  of  medical 
education  (IME)  and  the  costs  associated 
with  serving  a  disproportionate  share  of 
low  income  patients  PSH).  A  cost-to- 
charge  ratio  is  then  applied  in  order  to 
determine  the  operating  and  capital 
costs  of  the  case  to  be  compared  to  the 
cost  thresholds.  The  resulting  cost 
outlier  payment  amount  is  then  subject 
to  adjustment  by  the  relevant  IME  and 
DSH  payment  adjustments  that  were 
used  to  determine  the  operating  and 
capital  costs  of  the  case.  The 
Commission  advocates  that  we 
eliminate  the  standardization  of  the 
costs  for  IME  and  DSH,  and  that  cost 
outher  payments  should  no  longer  be 
adjusted  to  reflect  the  additional  IME 
and  DSH  costs.  The  effect  of 
standardizing  costs  to  remove  the  effects 
of  IME  and  DSH  is  to  increase  the 
threshold  faced  by  those  hospitals. 

The  statute  requires  that  we  pay  IME 
and  DSH  payments  on  outlier  payments 
(under  sections  1886{d)(5){B)(i)  and 
1886(d)(5)(F)(ii)oftheAct. 
respectively);  therefore,  we  believe  it 
would  be  rneppropriate  to  implement 
the  Commission's  recommendation 
without  a  change  to  the  statute. 

Moreover,  we  believe  that  changes  to 
the  outlier  standardization  method 
should  be  considered  in  conjunction 
with  the  overall  level  of  the  IME  and 
DSH  adjustments.  In  this  regard,  we 
believe  that  the  IME  adjustment  to 
prospective  payments  for  operating 
costs  is  currently  too  hi^  when 
compared  to  the  differences  in  Medicare 
costs  associated  with  teaching  activity. 
Since  the  elimination  of  the 
standardization  would  further  increase 
payments  to  teaching  hospitals,  we 


believe  it  would  be  appropriate  to  make 
this  change  only  in  conjimctlon  with  a 
reduction  in  the  level  of  the  IME 
adjustment  (see  Recommendation  15 
below). 

The  Commission's  next  two  outlier 
recommendations  concern  the  marginal 
cost  factor  for  cost  outlier  payments  and 
the  percentage  of  outlier  payments. 
Section  1886(d)(5)(AHiii)  of  the  Act 
specifies  that  the  amount  of  day  and 
cost  outlier  pa5Tnents  shall  approximate 
the  marginal  cost  of  care  beyond  the 
threshold,  while  section 
1886(d)(5KA)(iv)  of  the  Act  specifies 
that  the  total  amount  of  outlier 
pajmfients  for  discharges  in  a  fiscal  year 
may  not  be  less  than  5  percent  nor  more 
than  6  percent  of  the  total  payments 
projected  or  estimated  to  be  made  based 
on  DRG  prospective  payment  rates  for 
discharges  in  that  year.  We  currently  set 
the  thresholds  so  that  total  estimated 
outlier  payments  are  5.1  percent  of  total 
estimated  DRG  payments.  When 
determining  the  percentage  of  payments 
that  will  be  made  for  outliers,  it  is 
important  to  balance  the  protection  fat 
losses  associated  with  outlier  cases  with 
the  reduction  in  the  standardized 
amounts  that  hospitals  receive  for  all 
cases.  Increasing  the  outlier  payment 
percentage  would  result  in  an  offsetting 
reduction  in  the  standardized  amounts. 
Unless  the  outlier  payment  percentage 
were  increased,  an  increase  in  the 
marginal  cost  factor  for  cost  outlier 
cases  (currently  75  percent)  would 
necessitate  more  restrictive  cost  outlier 
thresholds  or  further  reductions  in  day 
outlier  payments.  We  believe  the 
current  outlier  fKtlicies  achieve  an 
appropriate  balance  and  are  not 
proposing  to  make  any  changes  at  this 
time.  However,  we  will  re-examine  the 
issues  of  the  outlier  payment  percentage 
and  marginal  cost  factor  for  cost  outliers 
at  the  same  time  we  evaluate  the  effects 
of  the  dav  outlier  policy  changes. 

ProPAC's  final  recommendation 
concerns  the  financing  of  outlier 
payments  through  a  DRG-by-DRG 
payment  reduction,  rather  than  the 
current  system-wide  reduction.  We  look 
forward  to  further  discussions  of  this 
issue,  but  are  not  aware  of  a  feasible 
method  of  implementing  such  a  change. 
We  will  continue  to  examine  possible 
refinements  to  outlier  poUcy,  in  order  to 
provide  the  best  protection  possible  to 
hospitals  that  are  faced  with  unusually 
resource-intensive  cases. 

G.  Indirect  Medical  Education 
Adjustment  to  Prospective  Payment 
System  Operating  Payments 
(Recommendation  15} 

Recommendation :  ProPAC 
recommends  that  the  indirect  medical 
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education  adjustment  to  the  prospective 
payment  system  operating  payments  be 
reduced  from  its  ciirrent  level  of  1.7 
percent  to  7.0  percent  for  fiscal  year 
1994.  This  reduction  should  be 
implemented  with  the  anticipated 
decrease  in  indirect  medical  education 
payments  returned  to  all  hospitals 
through  a  proportionate  increase  in  the 
standardized  payment  amoimts. 

Response:  This  recommendation  is 
very  similar  to  ProPAC's 
recommendation  on  the  level  of  the 
indirect  medical  education  (IME) 
adjustment  for  FY  1993.  to  which  we 
responded  in  the  proposed  (57  FR 
23661)  and  final  (57  FR  39804)  rules 
concerning  the  changes  to  the 
prospective  payment  systems  for  FY 
1993.  We  continue  to  disagree  with 
ProPAC's  methodology  for  estimating 
the  indirect  cost  effect  of  teaching 
without  accounting  for  the 
disproportionate  share  (DSH) 
adjustment.  Also,  we  believe  that  the 
resident-to-average  daily  census  (ADC) 
ratio  rather  than  the  resident-to-bed 
ratio  is  the  most  appropriate  measure  of 
teaching  intensity. 

One  difference  in  ProPAC's 
recommendation  for  FY  1994  is  that  the 
reduction  in  IME  payments  would  be 
returned  to  all  hospitals  through  an 
increase  in  the  standardized  amounts. 
For  FY  1993,  ProPAC  recommended  the 
reduction  in  IME  payments  be  returned 
to  teaching  hospitals  that  qualify  for  the 
DSH  payment  adjustment,  by  increasing 
the  DSH  adjustment.  This  aspect  of 
ProPAC's  FY  1993  recommendation 
stemmed  from  concern  that  hospitals 
receiving  both  adjustments  have  lower 
total  margins  than  other  hospitals,  even 
though  their  margins  on  Medicare 
patients  are  among  the  highest  of  any 
nospital  group.  However,  as  a  result  of 
increases  in  the  level  of  the  DSH 
adjustment  enacted  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508).  ProPAC  no  longer  believes 
the  IME  savings  should  be  targeted 
toward  teaching,  DSH  hospitals.  Instead, 
the  savings  would  be  redistributed 
among  all  hospitals. 

We  agree  that  the  IME  adjustment 
should  be  reduced.  When  the  capital 
prospective  payment  system  was 
implemented  beginning  in  FY  1992,  we 
estimated  the  indirect  effect  of  graduate 
medical  education  on  total  costs 
(excluding  direct  graduate  medical 
education  costs)  to  be  an  increase  of 
approximately  2.82  percent  for  every  10 
percent  increase  in  iie  res  i  dent-to- ADC 
ratio.  The  President's  FY  1994  budget 
recommends  reducing  the  IME 
adjustment  for  the  operating  prospective 
payment  system  from  its  current  level  to 
the  equivalent  of  a  5.65  percent  increase 


for  every  10  percent  increase  in  the 
resident-to-bed  rado.  (An  IME 
adjustment  of  5.65  percent  based  on  the 
resident-to-bed  ratio  produces  the  same 
payment  result  as  an  adjustment  of  3.43 
percent  that  is  based  on  resident-to-ADC 
ratio.  See  the  discussion  below 
comparing  the  different  formulas.) 
Effective  for  discharges  occurring  on  or 
after  January  1, 1996,  and  before  January 
1, 1998,  the  budget  would  reduce  IME 
payments  to  approximately  a  3.51 
percent  increase  for  every  10  percent 
increase  in  teaching  intensity  (as 
measured  by  hospitals'  resident-to-ADC 
ratios).  Effective  for  discharges  on  or 
after  January  1, 1998,  the  adjustment 
would  be  further  reduced  to 
approximately  3.43  percent.  This 
proposal  would  also  change  the 
specification  of  the  operating  IME 
adjustment  formula  to  maice  it  similar  to 
that  used  for  the  capital  IME  adjustment 
factor. 

Under  the  President's  budget 
proposal,  the  reduced  IME  payments 
would  be  used  for  deficit  reduction 
rather  than  being  redistributed  to  all 
hospitals  through  the  standardized 
amounts.  By  delaying  the  reduction  for 
2  years,  the  proposal  allows  teaching 
hospitals  time  to  prepare.  Furthermore, 
to  the  extent  that  health  care  reform 
addresses  some  of  the  non-Medicare 
social  issues  currently  facing  many 
major  teaching  hospitals,  the  current 
high  level  of  the  adjustment  may  no 
longer  be  needed  to  subsidize  non- 
Medicare  operations.  We  believe  that 
payments  to  nonteaching  hospitals  are 
adequate  and  that  it  would  be 
inappropriate  to  increase  their  payments 
by  making  the  teaching  reduction 
budget  neutral. 

We  note  that  the  difference  between 
the  President's  budget  proposal  and 
ProPAC's  proposal  (or  the  current 
adjustment)  is  not  as  large  as  the 
percentage  increases  might  suggest.  That 
is  because,  by  convention,  this 
adjustment  has  been  described  as  the 
percentage  increase  in  payments  that 
occurs  when  the  ratio  increases  slightly 
from  zero  (0.001).  multiplied  by  the 
amount  necessary  to  characterize  the 
ratio  increase  as  10  percent.  We  believe 
the  adjustments  can  better  be  compared 
by  describing  them  in  terms  of  the 
average  adjustment  factor  (weighted  by 
DRG  payments  plus  outhers)  they 
produce.  Because  these  average 
adjustment  factors  are  weighted  by 
payments,  they  reflect  the  different 
levels  of  overall  IME  payments  under 
the  various  formulas.  For  example, 
imder  the  current  operating  IME 
formula,  the  weighted  average  IME 
adjustment  factor  is  0.133  (or  an  average 
per  case  adjustment  for  teaching 


hospitals  of  13.3  percent).  Under 
ProPAC's  recommendation,  we  estimate 
the  average  adjustment  factor  would  be 
0.128  (an  average  adjustment  of  12.8 
percent  per  case).  Under  the  President's 
Dudget  proposal,  for  discharges  on  or 
after  January  1, 1996,  through  December 
31, 1997,  the  average  fector  would  be 
0.096,  and,  on  or  after  January  1. 1998. 
it  would  be  0.094  (that  is,  average 
adjustments  of  9.6  and  9.4  percent  per 
case,  respectively). 

H.  Evaluating  and  Improving  Medicare 
Quality  of  Care  Mechanisms 
(Recommendation  17) 

Recommendation:  ProPAC 
recommends  that  HCFA  assess  the 
methods  Medicare  uses  to  monitor 
quality  of  care.  The  Medicare  program 
should  adequately  fund  these 
evaluations  as  well  as  ongoing  efforts  to 
monitor  and  assure  the  quality  of  care 
delivered  to  its  beneficiaries.  Further. 
HCFA  should  coordinate  its  quality 
assurance  programs  with  those  of  the 
rest  of  the  health  care  industry. 

Response:  In  its  report.  ProPAC 
implies  that  the  PROs  have  had  no 
methods  for  improving  quality  of  care 
based  on  individual  case  review,  other 
than  merely  notifying  the  physician  or 
provider,  on  the  one  hand,  and 
imposing  sanctions,  on  the  other,  a 
system  that  many  physicians  regard  as 
pimitive.  It  also  states  that  the  present 
PRO  methods  fail  to  discern  systematic 
patterns  of  poor  quality  care,  and  are 
oriented  toward  punishing  providers  for 
past  care,  rather  than  modifying  future 
performance. 

Although  PROs  already  have  a 
number  of  interventions  available  to 
them,  including  educational 
interventions  and  corrective  action 
plans.  HCFA.  through  the  PRO  program, 
is  addressing  ProPAC's  concerns  by 
implementing  a  quality  improvement 
mechanism  called  pattern  analysis,  with 
educational  feedback  to  physicians. 
Under  this  method,  hospital  records  are 
still  sampled  and  reviewed,  but  the 
emphasis  is  on  examining  patterns  of 
care  at  both  the  physician  and  the 
facility  level. 

In  concert  with  this  new  system, 
HCFA  is  also  developing  an  approach  to 
evaluate  PRO  performance  in  the  use  of 
pattern  analysis,  and  to  ensure  that 
measurable  improvements  have  been 
made  in  the  quality  of  care.  HCFA  is 
working  to  develop  a  methodology  that 
will: 

•  Quantify  change; 

•  Measure  performance  against  the 
baseline;  and 

•  Provide  continuous  feedback  to  the 
hospitals. 


IMI 
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The  individual  case  review  performed 
under  the  present  contracts  and  under 
SOW  IV  will  allow  the  PROs  to  identify 
individual  instances  of  poor  quality 
care.  Additionally,  the  beneficiary- 
specific  sampling  mechanism  used 
under  SOW  IV  allows  HCFA  to  track  the 
individual  beneficiary's  care  over  a 
period  of  time.  The  residt  should  be  a 
definitive  picture  of  the  health  delivery 
system  available  to  the  individual 
Medicare  beneficiary,  and  an  emerging 
pictiu«  of  the  relationship  of  the  care 
provided  by  multiple  facilities  to  the 
same  individual. 

However,  case  review,  by  itself,  is  not 
a  cost-effective  means  of  identifying  and 
dealing  with  quality  concerns.  Under 
SOW  IV.  HCFA  will  supplement 
individual  case  review  with  a  data- 
driven  approach  to  monitoring  care  and 
outcomes  and  a  cooperative  approach  to 
working  with  the  health  care 
commimity  to  improve  care.  The  major 
changes  are  that  PROs  will  use  clinical 
and  other  data  bases  to  examine  patterns 
of  care  and  outcomes,  focus  primarily 
on  the  differences  that  occur  regularly 
between  the  observed  and  the 
Bchievable  in  both  care  and  outcomes 
(rather  than  isolated  cases),  and  identify 
variations  that  are  concerns  or  of 
interest  (practices  that  generally  result 
in  positive  outcomes)  by  monitoring 
patterns  of  care  and  outcomes.  PROs 
will  be  encouraged  to  conduct  more 
detailed  studies  of  the  sources  of 
outstanding  problems  or  performance, 
and  how  and  why  they  occiured.  Under 
SOW  IV.  PROs  will  work  cooperatively 
with  the  health  care  community  by 
providing  information  pertaining  to 
patterns  of  quaUty  concerns  to  medical 
associations  and  to  individual 
physicians  and  providers. 

ProPAC  further  states  that  HCTA 
should  coordinate  its  quahty  assurance 
efforts  with  those  being  conducted  in 
the  rest  of  the  health  care  industry 
including  quality  assurance  activities  in 
hospitals,  the  National  Committee  for 
Quality  Assurance,  and  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations. 

HCFA  concurs  that  coordination  with 
Others  in  the  health  care  industry 
concerned  with  quality  of  care  is 
advisable.  We  welcome  cooperative 
efforts.  It  should  be  noted  that  under 
SOW  IV.  the  PROs  will  be  working 
directly  with  those  in  hospitals 
responsible  for  internal  quality 
assurance  (for  example,  quality 
assurance  committees)  to  utilize  PRO- 
obtained  information  in  improving  the 
quality  of  care  delivered  to  Medicare 
beneficiaries. 

As  reported  in  the  Journal  of  the 
American  Medical  Association,  new 


quality  management  models  focusing  on 
improving  the  processes  of  producing 
typical  care  ratner  than  using  inspection 
to  correct  unusual  errors  are  emerging 
outside  the  health  care  industry.  The 
models  suggest  that  we  should  inspect 
care  in  order  to  identify  patterns  of  care 
and  outcomes,  not  to  focus  on 
individual  concerns.  Under  SOW  IV, 
PROs  will  conduct  medical  review  of  a 
Umited  number  of  cases  and  use  the 
resulting  data  to  identify  common  care 
and  outcomes. 

The  PRO  will  analyze  the  review  data 
looking  for  positive  and  negative 
outcomes,  and  provide  feedback  to  the 
providers  and  practitioners  that  they 
may  use  as  a  basis  for  positive  changes 
in  future  patient  care  behavior.  In  effiect. 
the  PRO'S  feedback  serves  to  reinforce 
good  behavior,  and  provide  evidence  of 
behaviors  which  may  result  in  poor 
outcomes.  The  success  will  be  measured 
by  the  decline  in  the  use  of  a  specific 
pattern  of  medical  care  which  has  been 
shown  statistically  to  produce  less 
favorable  outcomes  than  another  given 
the  same  set  of  medical  circimistances. 

/.  Update  to  Composite  Rate  for  Dialysis 
Services  (Recommendation  18) 

Recommendation:  ProPAC 
recommends  that  the  composite  rate 
payment  for  dialysis  services  be 
updated  by  2.5  percent  for  fiscal  year 
1994.  ProPAC  believes  that  this  increase 
in  payments  will  allow  faciUties  to 
deliver  high  quaUty  dialysis  services  to 
Medicare  beneficiaries  with  end-stage 
renal  disease. 

Response:  ProPAC's  recommended 
increase  would  raise  facilities' 
composite  payment  rates  an  average  of 
$3.15  per  treatment,  and  Medicare 
expenditures  about  $50  million 
annually.  In  constructing  its 
recommendation.  ProPAC  used  a 
framework  similar  to  that  employed  in 
updating  pajrments  for  PPS  hospitals. 
This  framework  included  an  estimated 
market  basket  rate  of  increase  in  input 
prices,  quality-enhancing  scientific  and 
technological  advances,  and  a 
productivity  improvement  target.  A 
discretionary  adjustment  of  minus  2 
percentage  points  was  made  to  reflect 
the  relationship  between  payments  and 
estimated  fiscal  year  1993  costs. 

Over  the  years  renal  facilities  have 
controlled  their  costs.  At  this  time, 
however,  there  is  concern  that  inflation 
and  new  regulatory  costs  will  erode 
renal  fadUties'  operating  margins  and 
that  this  erosion  could  adversely  affect 
the  qiiality  of  patient  care.  In  its  report, 
ProPAC  cited  these  factors  as  reasons  for 
recommending  a  payment  increase.  Its 
recommendations  would  increase  all 
renal  facilities  payment  rates,  even 


though  69  percent  of  all  independent 
outpatient  hemodialysis  treatments  are 
furnished  at  faciUties  with  costs  below 
their  payment  rates.  For  these 
independent  providers,  ProPAC's 
comparison  of  per  treatment  composite 
payments  to  estimated  per  treatment 
costs  for  1993  indicates  that  payments 
exceed  average  costs  by  nearly  9 
percent.  Furthermore,  the  number  of 
faciUties  reporting  Medicare  revenues  in 
excess  of  Medicare  reported  costs 
increased  by  62  from  FYs  1990  to  1991. 

We  do  not  beUeve  a  2.5  percent 
increase  for  all  renal  faciUties  is 
justified  at  this  time.  Increasing  the 
payment  rate  for  a  facility  whose  costs 
are  below  its  payment  rate  does  not 
ensure  quaUty  of  care,  nor  does  it  match 
payment  with  the  proper  level  of 
medical  resources  needed  to  furnish  a 
dialysis  treatment.  We  note  that  since 
1983.  the  number  of  renal  facilities  has 
increased  at  a  rate  of  one  new  facility 
every  3.4  days.  Moreover,  during  the 
last  3  years,  the  number  of  renal 
faciUties  has  grown  even  faster,  at  a  rate 
of  one  feciUty  every  2.8  days.  "This 
increase  in  the  number  of  new  ESRD 
faciUties  does  not  support  the  argument 
that  payment  rates  are  too  low  to  foster 
growth.  Although  the  growth  in  the 
number  of  faciUties  can  be  attributed  in 

Eart  to  growth  in  patient  population,  we 
elieve  that  the  increasing  number  of 
renal  faciUties  also  reflects  the 
continuing  economic  viabiUty  of  the 
industry,  as  evidenced  by  the  fact  that 
a  majority  of  these  new  facilities  are  for- 
profit,  independent  facilities. 

Hospital-oased  renal  faciUties,  on  the 
other  nand,  have  historically  reported 
Medicare  costs  in  excess  of  Medicare 
payments.  The  1990  and  1991  hospital 
cost  data  continue  to  display  a  wide 
range  of  costs  per  treatments.  Attempts 
have  been  made  to  explain  why 
hospital-based  renal  faciUties  report  a 
wider  variance  of  cost  per  treatment. 
However,  for  whatever  reasons, 
hospitals  have  been  less  successful  than 
independent  facilities  in  keeping  their 
costs  below  their  payment  rates.  Even 
though  hospitals  report  costs  in  excess 
of  their  payment  rates,  the  number  of 
hospital-based  fadUties  continues  to 
grow,  but  at  a  much  slower  pace  than 
independent  fadUties.  We  beUeve  the 
composite  rate  exception  process 
provides  an  adequate  mechanism  to 
adjust  payment  levels  for  those  renal 
facilities,  particularly  hospital-based 
ones,  that  report  higher  costs  and  are 
able  to  relate  these  amounts  to  the 
exception  criteria  specified  in 
regulations  at  §413.170. 

Section  4201  of  Public  Law  101-508 
mandated  that  ProPAC  recommend  an 
annual  update  for  dialysis  payments. 
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Following  is  a  discussion  of  the 
appropriate  foctors  to  be  considered  for 
such  an  update  if  there  were 
substantiated  evid«ice  of  a  need  to 
update  payment  rates  to  ESRD 
providers. 

The  purpose  of  a  payment  update  is 
to  account  for  changes  in  conditions 
that  affect  providers'  costs  of 
producticm.  The  intent  is  to  insure  that 
payments  per  treatment  cover  costs  per 
treatment  for  efficient  providers  of 
services.  Factors  to  consider  in 
determining  the  need  for  and  size  of  an 
update  should  include  inflation, 
productivity  and  economies  of  scale, 
and  scientific  and  technological 
advancement  that  increases  costs  and 
enhances  health. 

Inflation 

A  key  consideration  in  updating 
pajment  rates  is  the  appropriate  price 
measure  to  be  used.  HCFA  has  two  areas 
of  concern  about  ProPAC's  input  price 
index  recommendation. 

The  first  is  the  appropriateness  of  the 
proposed  cost  share  categories  and 
weights  for  the  ciirrent  distribution  pf 
costs  among  ESRD  facilities.  The  cost 
shares  for  the  ProPAC  ESRD  input  price 
index  were  developed  firom  1991 
Medicare  cost  report  data  on  dialysis 
facilities.  However,  the  1991  data  on 
cost  shares  are  from  unaudited  cost 
reports.  Therefore,  these  data  may  be 
biased  for  particular  categories  of  costs, 
and  their  use  could  raise  valid  questions 
about  the  integrity  of  the  payment 
process.  HCTA  is  currently  planning  an 
audit  of  ESRD  facility  costs  to  be 
completed  in  the  fall  of  1993.  This  audit 
should  provide  valuable  information 
regarding  ESRD  cost  levels  and  cost 
shares  by  provider  type. 

ProPAC  s  recommendation  identifies 
only  four  categories  of  cost:  Capital, 
labor,  other  direct  costs,  and  overhead. 
Medicare  cost  reports  indicate  that  it 
may  be  possible  to  further  disaggregate 
costs  to  show  individual  cost  categories 
for  wages  and  salaries,  employee 
benefits,  depreciation  of  plant  and 
equipment,  depreciation  of  movable 
equipment,  drugs,  supplies,  laboratory 
and  overhead.  HCFA  input  price  index 
analyses  for  hospitals,  home  health 
agencies  and  skilled  nursing  facilities 
suggest  that  more  disaggregation  of  cost 
categories  is  needed  than  the  ProPAC 
index  employs  for  its  ESRD  input  price 
index.  When  the  audited  data  sources 
become  available,  the  additional  cost 
categories  should  be  considered. 

Our  second  area  of  concern  is  the 
appropriateness  of  the  price  proxies 
identified  for  the  cost  snare  catescHies  in 
the  ESRD  input  price  index  We  DeUeve 
it  is  inappropriate  to  use  the  price 


proxies  from  the  hospital  prospective 
payment  system.  SNF,  and  HHA  input 
price  indexes  to  measure  price  growth 
for  ESRD  providers,  as  ProPAC  has 
proposed.  ESRD  facilities  purchase 
inputs  in  many  markets  that  are  imique 
to  the  ESRD  industry.  ProPAC's  March 
1993  report  provides  evidence  of 
substantial  declines  in  the  prices  of  key 
inputs  to  ESRD  treatments.  None  of  the 
other  price  indexes  reflect  these  price 
declines.  HCFA  is  evaluating  data  from 
the  Bureau  of  Labor  Statistics  and  other 
soiirces  that  suggest  the  possibiUty  of 
providing  some  wage  and  price 
measures  specific  to  the  ESRD  industry. 

Productivity  and  Economies  of  Scale 

Understanding  changes  in 
productivity  and  economies  of  scale  is 
essential  to  the  development  of  an 
update  formula.  As  firms  become  more 

f>roductive,  they  can  produce  the  same 
evel  of  outputs  using  smaller  levels  of 
inputs.  This  is  also  true  for  firms 
experiencing  increasing  economies  of 
scale.  Over  a  certain  range  of  growth  in 
treatments  per  facility,  firms  that 
increase  capacity  utilization  achieve 
greater  specialization  and  higher  levels 
of  efficiency.  This  phenomenon 
produces  unit  cost  reductions,  which,  if 
imaccounted  for  in  an  update 
methodology,  could  result  in  excessive 
payments  relative  to  costs. 

ProPAC  estimates  indicate  that  the 
ESRD  industry  has  experienced 
considerable  productivity  growth  in  the 
last  decade.  ProPAC  doubts  that  future 
growth  in  productivity  will  continue  at 
current  rates,  but  does  not  make  a 
persuasive  case  why  a  decline  in  ESRD 
industry  productivity  growth  should  be 
the  most  likely  scenario.  If  historical 
trends  hold,  further  cost  reductions  can 
be  expected  in  the  near  term.  When  new 
ESRD  firms  enter  the  industry,  typically 
the  number  of  treatments  per  fadlity  is 
relatively  low.  As  these  facilities  expand 
utilization  rates,  large  productivity  gains 
are  likely.  Failure  to  adjust  payments  for 
productivity  gains  woiild  diminich 
ESRD  providers'  incentive  to  take 
productivity  enhancing  actions. 

Science  and  Technological 
Advancement 

In  the  last  decade,  the  ESRD  industry 
has  witoessed  ongoing  scientific  and 
technological  innovation.  Some  of  these 
innovations  were  cost-increasing  but 
quality-enhancing.  In  spite  of  this, 
ProPAC  indicates  that  industry 
productivity  gains  have  lowered  costs 
per  treatmfflit  more  than  scientific  and 
technological  innovations  have 
increased  costs.  The  lack  of  evidence 
indicating  that  a  major  change  in  this 
relationship  is  imminent  implies  that 


there  is  no  basis  to  increase  payment  per 
treatment  at  this  time. 

As  discussed  above,  HCFA  and 
ProPAC  analyses  indicate  that  current 
payment  levels  substantially  exceed 
costs  for  the  independent  facilities. 
HCFA  maintains  an  exceptions 
procedure  for  those  facilities  whose 
costs  legitimately  exceed  payments. 
These  facts  suggest  it  is  not  appropriate 
to  update  paymoit  rates  at  this  time.  In 
addition.  ProPAC  acknowledges  that 
their  input  price  index  does  not 
effectively  measure  changes  in  costs  fat 
ESRD  providers. 

We  support  the  development  of  an 
update  methodology  as  a  paradigm  for 
analyzing  and  monitoring  payment 
levels  for  ESRD  providers.  However, 
existing  data  do  not  indicate  the  need 
for  an  update  at  this  time.  HCFA  will 
continue  to  work  with  ProPAC  to 
develop  a  valid  input  price  index  as 
well  as  an  update  methodology  that 
accounts  for  changes  in  science  and 
technology,  productivity  growth  and 
changing  economies  of  scale. 

/.  Improving  Data  Quality  and  Program 
Administration  for  Dialysis  Services 
(Recommendation  19) 

Recommendation:  ProPAC  is 
concerned  that  the  dialysis  facility  data 
are  inadequate  for  assessing  costs  across 
providers  and  modalities  and  changes  in 
costs  over  time.  ProPAC  beUeves  that 
HCFA  should  regularly  audit  the  cost 
reports  of  a  representative  sample  of 
dialysis  facilities  and  maintain  a 
database  with  this  information.  ProPAC 
states  that  HCFA  should  also  improve 
policies  to  ensure  the  consistency  of  the 
data  across  providers  through  changes 
in  program  administration. 

Response:  Renal  cost  data  come  from 
cost  reports  filed  by  renal  facilities. 
After  renal  facilities  file  their  cost 
reports,  intermediaries  transmit  the  cost 
report  data  to  the  Hospital  Cost 
Reporting  Information  System  (HCRIS) 
in  HCFA.  For  the  most  part,  the  renal 
cost  reports  are  not  audited  and 
represent  "as-submitted"  data. 
Currently,  the  composite  payment  rates 
are  not  based  on  audits  of  renal  facilities 
cost.  Therefore,  no  benefit  would  be 
derived  from  auditing  these  facilities  on 
a  regular  basis.  However,  intermediaries 
still  pwform  a  limited  desk  review  on 
these  cost  reports,  especially  if  a  renal 
facility  is  claiming  bad  debts. 

Auditing  renal  cost  reports  to  improve 
the  quality  of  the  data  would  not  be  cost 
effective.  Furthermore,  audits  would 
only  correct  a  small  percentage  of  the 
data.  To  improve  overall  quahty  of  the 
renal  cost  data,  administrators  of  renal 
facilities  must  take  a  more  active  role  in 
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ensiuing  that  renal  data  submitted  by 
their  facilities  are  correct. 

In  1992,  we  reviewed  the  1990  cost 
.data  to  identify  renal  facilities  with  cost 
report  data  that  did  not  appear  to  be 
correct.  We  instructed  intermediaries  to 
contact  those  renal  facilities  that 
submitted  questionable  cost  data. 
Intermediaries  are  responsible  for 
correcting  cost  report  data  and  for 
submitting  a  revised  cost  report  to 
HCRIS.  In  addition,  intermediaries  are 
responsible  for  informing  HCFA  about 
problems  with  the  renal  cost  report  data. 
The  most  notable  of  these  problems 
deals  with  the  reporting  of  costs  and 
treatments  for  home  patients  under 
Method  I  and  Method  n.  Under  Method 
I,  Medicare  pays  for  home  patients 
under  the  composite  payment  rate 
system;  imder  Method  H,  the  beneficiary 
deals  directly  with  the  supplier.  In 
many  instances,  renal  facilities  either 
have  combined  Method  I  and  Method  n 
costs  or  they  have  combined  Method  I 
and  Method  n  treatments.  Combining 
costs  or  combining  treatments  is 
incorrect.  To  elimhaate  this  problem, 
renal  facilities  should  separately  report 
costs  for  Method  I  and  Method  U  home 
patients  on  their  cost  reports.  Only 
Method  I  treatments  are  to  be  reported 
on  the  facilities  cost  report.  In  addition, 
renal  facilities  also  have  reported  data 
that  did  not  represent  patient  weeks  for 
continuous  ambulatory  peritoneal 
dialysis  (CAPD)  and  continuous  cycling 
peritoneal  dialysis  (CXyO)  services.  This 
resulted  in  incorrect  cost  per  treatment 
computations.  The  remaining  errors  by 
facilities  included  omitting  information, 
using  incorrect  statistics  for  allocation, 
and  using  incorrect  treatments  to 
calculate  their  cost  per  treatment.  These 
problems  heighten  the  concern  about 
using  unaudited  data  for  any  analysis. 

To  reduce  future  problems,  we  are 
adding  edits  to  HCRIS  so  that  cost 
reports  are  rejected  if  they  include 
treatments  without  costs,  or  costs 
without  treatments.  Also,  these  edits 
wiU  reject  renal  cost  reports  if  facilities 
do  not  report  patient  weeks  for  CAPD 
andCCPD. 

In  addition,  we  are  preparing  more 
detailed  instructions  to  intermediaries 
and  renal  fadhties  for  the  purpose  of: 

•  Helping  facilities  complete  their 
renal  cost  reports  properly: 

•  Making  mtermemaries  aware  of  the 
errors  in  cost  reports  submitted  by  renal 
faciUties  and  having  the  errors  corrected 
in  future  cost  reporting  periods;  and 

•  Explaining  the  proper  procedures 
for  faciUties  to  follow  in  completing 
their  cost  reports,  in  order  to  eliminate 
these  common  errors. 

These  initiatives  shoiild  help  improve 
the  reliabiUty  of  the  renal  cost  data 


without  the  need  for  regular  audits.  In 
the  future,  renal  administrators  should 
ensure  that  costs  are  not  missing, 
treatments  are  reported  correctly, 
Method  I  and  Method  II  home  costs  are 
reported  properly,  and  patient  weeks  are 
reported  for  CAPD  and  CCPD  services. 

We  are  preparing  to  audit  renal 
facilities  in  fiscal  year  1993  as 
recommended  by  ProPAC.  Limited  audit 
funds  were  made  available  to 
accomplish  this  special  audit  task.  We 
have  selected  a  scientific  sample  of  150 
renal  facilities  to  audit.  Before  selecting 
the  audit  sample,  we  discussed  with 
ProPAC  staff  the  design  and  limitation 
of  the  audit  sample.  The  results  of  the 
audits  will  enable  ProPAC  to  estimate 
the  reasonable  costs  of  furnishing  a 
maintenance  dialysis  treatment  in  a 
hospital  renal  faciUty  and  in  an 
independent  renal  facility.  However, 
some  issues  raised  by  section  4201(b)  of 
PubUc  Law  101-508,  such  as  the  cost  of 
furnishing  a  treatment  in  a  rural  faciUty 
and  adjustment  for  patient  mix,  are 
beyond  the  scope  of  this  audit  sample. 

ProPAC  also  oeUeves  that  current 
procedures  for  reporting  overhead  costs 
for  administration  of  Epoietin  (EPO), 
while  not  affecting  payment,  may  distort 
cost  data.  The  renal  cost  report 
instructions  for  independent  facilities 
require  renal  facilities  to  allocate 
overhead  costs  to  EPO.  Because  this 
drug  is  expensive  and  frequently 
administered,  a  substantial  amount  of  a 
fodUty's  overhead  costs  are  allocated  to 
it.  This  allocation  understates  the  costs 
of  furnishing  dialysis  treatments.  We  are 
planning  to  revise  the  independent  cost 
report  to  eliminate  this  concern  about 
EPO  and  to  make  other  necessary 
changes.  We  do  not  expect  to  receive 
data  from  the  revised  independent  cost 
report  before  1995.  However,  the  audits 
planned  for  1993  will  include  an 
adjustment  to  eUminate  the  allocation  of 
overhead  to  the  EPO  cost  center  on  the 
independent  cost  report. 

Another  concern  raised  by  ProPAC  is 
the  possibihty  that  services  that  should 
be  incorporated  under  the  composite 
rate  will  be  paid  for  separately  because 
of  inadequate  coordination  within  fiscal 
intermediaries  and  across  fiscal 
intermediaries  and  carriers.  ProPAC 
states  that  when  the  fiscal  intermediary 
or  carrier  is  processing  bills,  there  is  no 
means  of  distinguishing  which  dialysis- 
related  services  should  be  induded  in 
the  composite  rate.  ProPAC 
recommends  that  HCFA  develop  a  list  of 
services  for  inclusion  within  the 
composite  rate  to  resolve  this 
inconsistency. 

The  composite  rate  payment  is  a 
comprehensive  prospective  payment  per 
treatment  that  provides  an  incentive  lor 


the  efficient  delivery  of  outpatient 
maintenance  dialysis  services  to 
Medicare  benefidaries.  The  composite 
rate  includes  payment  for  all  dialysis 
related  items  and  services  furnished  to 
the  patient  by  the  ESRD  facility.  The 
determination  as  to  whether  an  item  or 
service  is  covered  imder  the  composite 
rate  payment  does  not  depend  on  the 
frequency  that  dialysis  patients  require 
the  item  or  service,  or  the  number  of 
patients  who  require  it. 

The  development  of  a  list  of  items  and 
services  included  under  the  composite 
rate  is  not  a  simple  matter.  Although 
there  is  a  group  of  services  routinely 
furnished  to  ESRD  patients  that  are 
dialysis  related,  such  as  nursing,  social 
work  services,  equipment  and  suppUes, 
there  may  be  other  services  that  are 
dialysis  related  only  under  certain 
circumstances  and  for  certain  patients. 
Further,  there  are  multiple  modes  of 
dialysis,  such  as  several  means  of 
peritoneal  dialysis,  hemodialysis,  and 
hemofiltration.  Each  method  involves 
different  suppUes  that  are  diredly 
related  to  dialysis. 

Thus,  while  isolated  cases  of  errors 
may  occur  under  the  claims  processing 
system,  we  beheve  that  the  current 
safeguards  provide  sufficient  assurance 
that  services  directly  related  to  the 
dialysis  session  are  included  in  the 
composite  payment  rate  and,  at  the 
same  time,  allow  for  flexibility  to 
address  these  isolated  cases. 

If  we  were  to  develop  a  Ust  as  ProPAC 
has  suggested,  we  believe  such  a  list 
might  not  be  sufficiently 
comprehensive,  or  may  be  too 
comprehensive,  resulting,  under  certain 
circumstances,  in  inappropriate 
inclusion  or  exclusion  of  items  and 
services  under  the  composite  rate. 
Further,  given  the  rapid  changes  that 
occur  in  technology,  we  would  envision 
such  a  list  as  quickly  becoming  obsolete 
and  subject  to  suggested  additions  and 
deletions. 

ProPAC  is  also  concerned  that 
intermediaries  and  carriers  have 
excessive  latitude  in  determining 
medical  justification  for  services  that 
may  be  paid  separately  outside  the 
composite  rate.  ProPAC  believes  this 
situation  has  resulted  in  coverage 
variation  for  these  services. 

In  most  cases,  HCFA  delegates 
medical  necessity  decisions  to  its 
contradors.  After  extensive  assessments 
by  the  Office  of  Health  Technology 
Assessment,  we  have  issued  national 
coverage  policies  for  a  few  services  and 
procedures;  however,  contradors  make 
coverage  determinations  for  the  vast 
majority  of  procedures  and  services. 

Contradors  develop  their  individual 
medical  necessity  policies  by 
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considering  the  medical  literature  and 
local  constiltants'  medical  opinions. 
Although  such  contractor  discretion 
may  result  in  inconsistency  among  the 
carriers  and  intermediaries  in  Medicare 
claims  processing,  we  believe  such 
variation  is  consistent  with  the  intent  of 
the  law  that  allows  local  practices  to  be 
reflected  in  Medicare  covwage  policies. 

Medical  directors  from  our 
contractors  convene  regularly  for 
meetings  with  HQ^A  to  discuss  issues 
that  have  arisen.  In  this  forum, 
contractors  share  their  local  practices 
and  have  an  opportimity  to  hear 
alternative  strategies.  We  believe  that 
this  open  forum  promotes  consistency 
without  being  restrictive. 

K.  Prospective  Payment  Method  for 
Outpatient  Services  (Recommendation 
20) 

Recommendation:  ProPAC  believes 
that  a  prospective  payment  system  for 
outpatient  services  should  be 
implemented.  Outpatient  facility 
payment  reform  should  be 
comprehensive  and  extend  to  all  sites 
and  providers.  Reform  should  first 
encompass  hospital  provided 
ambulatory  surgical  center  approved 
procedures  and  radiology  services. 
ProPAC  supports  the  Secretary's 
initiative  to  examine  the  use  of 
ambulatory  patient  groups  for  purposes 
of  payment  of  ambulatory  services. 
ProPAC  will  submit  additional 
recommendations  on  the  specific 
payment  method  in  its  report  to 
Congress  analyzing  the  Secretary's 
report  required  by  section  4151(b)(2)  of 
Public  Law  101-508. 

Response:  We  appreciate  ProPAC's 
support  for  our  efforts  to  develop  a 
prospective  payment  system  for  hospital 
outpatient  services.  We  look  forward  to 
the  Conunission's  additional 
recommendations  when  our  report  on  a 
prospective  payment  system  for  hospital 
outpatient  services  is  issued. 

L  Beneficiary  Liability  for  Hospital 
Outpatient  Services  (Recommendation 
21) 

Recommendation:  For  Medicare 
outpatient  services  that  are  paid 
prospectively,  beneficiary  Part  B 
coinsurance  should  be  limited  to  20 
percent  of  the  Medicare  allowed 
payment  Until  prospective  payment 
systems  can  be  implemented  for  all 
Medicare  outpatient  services, 
beneficiary  Part  B  liability  should  be 
based  on  an  estimate  of  20  percent  of 
costs. 

Response:  We  share  ProPAC's  concern 
that  beneficiaries  may  be  paying  a 
disproportionate  share  of  the  total 
payment  for  hospital  outpatient  services 


imder  the  current  cost-based  system.  As 
noted  above,  vre  are  in  the  process  of 
developing  a  prospective  payment 
system  for  hospital  outpatient  services 
that  will  be  moving  away  from  the  use 
of  hospital-specific  costs  and  charges  as 
a  basis  for  payment.  We  believe  that  it 
would  be  most  appropriate  to  make  any 
changes  to  beneficiary  coinsurance  in 
conjunction  with  the  implementation  of 
this  hospital  outpatient  prospective 
payment  system.  Therefore,  as  we 
develop  the  new  payment  system,  we 
are  reviewing  the  issue  of  beneficiary 
liability  and  are  working  to  come  up 
with  an  approach  that  will  be  hir  to 
beneficiaries,  while  minimizing  the 
negative  financial  impact  on  the 
Medicare  program. 

Af.  Nursing  Facility  Wage  Index 
(Recommendation  22) 

Recommendation:  The  Secretary 
should  collect  data  on  employee 
compensation  and  paid  hours  of 
employment  for  nursing  bcilities  that 
care  for  Medicare  beneficiaries.  Once 
these  data  become  available,  the 
Secretary  should  develop  a  nursing 
facility  wage  index,  and  use  it  to  adjust 
Medicare  skilled  nursing  facility  (SNF) 
payments. 

Response:  We  have  no  way  of 
knowing  what  impact  a  SNF  wage  index 
would  have  chi  payment  for  individual 
SNFs.  A  change  in  the  wage  index 
would  undoubtedly  impact  SNFs 
positively  in  some  areas,  while  posing  a 
disadvantage  for  SNFs  in  other  areas 
(possibly  a  major  one).  Considering  this 
impact,  as  well  as  our  serious  concerns 
about  developing  an  accurate  SNF  wage 
index  and  the  reporting  burden  imposed 
on  HCFA,  the  intermediaries,  and  the 
providers  (based  on  our  prior  attempts 
to  develop  and  implement  a  home 
health  agency  (HHA)  specific  wage 
index),  we  believe  it  would  be 
inappropriate  to  initiate  data  collection, 
development  and  implementation  of  a 
SNF-specific  wage  index  at  this  time. 

In  1988  we  implemented  an  HHA 
specific  wage  index  based  on  data 
received  from  HHAs.  Subsequently, 
HCFA  and  Congress  received  numerous 
provider  complaints  concerning  the 
burden  that  the  reporting  requirements 
posed  and  the  accuracy  of  the  data.  As 
a  result.  Congress  passed  legislation  that 
repealed  the  mandate  for  the  Secretary 
to  develop  the  HHA  wage  index. 
Instead,  the  hospital  wage  index  was 
again  mandated  for  HHAs.  This 
legislation  had  a  retroactive  eflisctive 
date  requiring  HCFA  to  develop  and 
issue  new  cost  Umits  using  the  hospital 
wage  index  These  new  Umits  were  then 
applied  retroactively  to  one  period  and 
to  future  p^ods.  causing  confusion 


among  both  providers  and  fiscal 
intermediaries. 

Based  on  the  HHA  experience,  we 
believe  SNFs  would  have  similar 
difficulty  developing  and  maintaining 
the  data  needed  for  HCFA  to  develop  an 
accurate  SNF  wage  index.  In  particular, 
the  reporting  burden  on  the  smaller 
fi^estanding  SNFs  (especially  rural 
SNFs),  which  do  not  have  the 
sophisticated  accounting  systems  that 
hospitals  have,  would  be  significant  and 
would  reduce  the  accuracy  of  the  data. 

In  addition,  the  reporting  burden 
would  be  a  disincentive  for  SNFs 
electing  low-volume  prospective 
payment  to  continue  participation  in  the 
Medicare  program,  resulting  in  a 
reduction  in  access  to  SNF  care  for 
Medicare  beneficiaries.  This  would  be 
true  especially  in  rural  areas.  SNFs  that 
elect  this  alternative  payment  system  do 
so  primarily  to  avoid  the  large  reporting 
burden  associated  with  the  normal  cost 
reimbursement  system.  Finally,  auditing 
and/or  verifying  the  data  would  place  a 
burden  on  Medicare  fiscal 
intermediaries. 

We  believe  it  would  be  inadvisable  to 
adopt  a  SNF-specific  wage  index  that 
would  not  be  as  accurate  as  the  current 
hospital  wage  index.  In  addition,  even 
before  a  SNF  wage  index  could  be 
implemented,  the  Medicare  program, 
SNFs,  and  the  fiscal  intermediaries 
would  be  impacted  negatively  by  the 
reporting  burden  required  by  this 
recommendation.  Consequently,  we 
believe  the  major  effort  necessary  to 
collect  data  and  construct  a  wage  index 
would  be  an  inappropriate  use  of  scarce 
government  resources. 

In  addition,  at  the  direction  of 
Congress  (section  4008(k)  of  Pub.  L. 
101-508).  HCFA  is  currently  developing 
a  prospective  payment  system  for  SNFs 
that  will  include  a  methodology  to 
account  for  geographic  variations  in 
prevailing  wage  levels.  Rather  than 
expending  a  major  effort  to  develop  a 
wage  index  for  the  current  SNF 
retrospective  reimbursement  system,  we 
would  focus  our  efforts  on  the 
development  of  a  new  prospective 
payment  system.  Consequently,  we 
recommend  continued  use  of  the 
hospital  wage  index  until  the  current 
SNF  payment  system  is  replaced. 

Vm.  Other  Required  In£annation 

A.  Paperwork  Reduction  Act 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
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Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.). 

B.  Requests  for  Data  from  the  Public 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  or  cartridges;  however,  some  files 
are  available  on  diskette.  Data  sets  are 
listed  below  with  the  cost  of  each. 
Anyone  wishing  to  purchase  data  tapes, 
cartridges,  or  diskettes  should  submit  a 
written  request  along  with  a  company 
check  or  money  order  (payable  to 
HCFA-PUF)  to  cover  the  cost,  to  the 
following  address:  Health  Care 
Financing  Administration,  Public  Use 
Files,  Accounting  Division,  P.O.  Box 
17255,  Baltimore,  Maryland  21203- 
7255,  (410)  597-5151. 

1.  Expanded  Modified  MEDPAR  File 

The  file  contains  records  for  100 
percent  of  Medicare  beneficiaries  using 
hospital  inpatient  services.  The  files  are 
stripped  of  most  data  elements  ihat 
would  identify  beneficiaries.  The 
hospitals  are  identified.  The  file  is 
available  to  persons  qualifying  under 
the  terms  of  the  Notice  of  Proposed  New 
Routine  Use  for  an  Existing  System  of 
Records  published  in  the  Federal 
Register  on  December  24, 1984  (49  FR 
49941),  which  was  amended  by  the  July 
2, 1985  Notice  of  Proposed  New  Routine 
Use  for  an  Existing  System  of  Records 
(50  FR  27361).  Under  the  requirements 
of  these  notices,  a  data  release 
agreement  must  be  signed  by  the 
purchaser  before  release  of  these  data. 

Expanded  Modified  MEDPAR— Hospital 
Inpatient 

Periods  Available:  FY  1988  through  FY 
1992 

Price:  $3,250.00  per  fiscal  year 

2.  HCFA  Hospital  Wage  Index  Data 

This  tape  contains  four  files.  Included 
are  the  hospital  hours  and  salaries  for 
FY  1990  used  to  create  the  proposed  FY 
1944  wage  index  as  well  as  a  history  of 
all  wage  indexes  used  since  October  1. 
1983.  It  also  contains  a  Ust  of  State  and 
county  codes  used  by  SSA  and  FEPS 
(Federal  Information  Processing 
Standards),  county  name,  and 
Metropohtan  Statistical  Area  (MSA), 
and  a  file  of  hospitals  that  have  been 
reclassified  by  the  MGCRB  for  the 
purpose  of  the  FY  1994  wage  index. 

Periods  Available:  FY  1994  PPS  Update 
File  Cost:  $475.00 


3.  PPS-^  Mhiimum  Data  Set,  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1983,  and  Before  October  1. 
1984 

The  PPS-I  Minimum  Data  Set 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (HCFA  Form  2552- 
84).  The  dataset  includes  only  the  most 
current  cost  report  (as  submitted,  final 
settled  or  reopened)  submitted  for  a 
Medicare  Certified  Hospital  by  the 
Medicare  Fiscal  Intermediary  to  HCFA. 
The  majority  of  these  cost  reports  have 
been  settled  by  the  Medicare  Fiscal 
Intermediary.  This  file  is  no  longer 
updated. 
Price:  $680.00 

4.  PPS-n  Minimum  Data  Set,  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1984,  and  before  October  1, 
1985 

The  PPS-n  Minimum  Data  Set 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (HCFA  Form  2552- 
85).  The  dataset  includes  only  the  most 
current  cost  report  (as  submitted,  final 
settled  or  reopened)  submitted  for  a 
Medicare  Certified  Hospital  by  the 
Medicare  Fiscal  Intermediary  to  HCFA. 
This  dataset  is  updated  annually 
(October)  and  is  available  on  the  last 
day  of  the  following  month. 
Price:  $680.00 

5.  PPS-m  Minimum  Data  Set,  Cost 
Reporting  Periods  beginning  on  or  after 
October  1, 1985,  and  before  October  1, 
1986 

The  PPS-m  Minimum  Data  Set 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (HCFA  Form  2552- 
85).  The  dataset  Includes  only  the  most 
current  cost  report  (as  subnatted,  final 
settled  or  reopened)  submitted  for  a 
Medicare  Certified  Hospital  by  the 
Medicare  Fiscal  Intermediary  to  HCFA. 
This  dataset  is  updated  annuaUy 
(October)  and  is  available  on  the  last 
day  of  the  following  month. 
Price:  $680.00 

6.  PPS-IV  Minimum  Data  Set,  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1986,  and  Before  October  1. 
1987 

The  PPS-IV  Minimum  Data  Set, 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (HCFA  Form  2552- 
85).  The  dataset  includes  only  the  most 
current  cost  report  (as  submitted,  final 
settled  or  reopened)  submitted  for  a 
Medicare  Certified  Hospital  by  the 
Medicare  Fiscal  Intermediary  to  HCFA. 


This  dataset  is  updated  at  the  end  of 
each  calendar  quarter  and  is  available 
on  the  last  day  of  the  following  month. 
Price:  $680.00 

7.  PPS-V  Minimum  Data  Set,  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1987,  and  Before  October  1, 
1988 

The  PPS-V  Minimum  Data  Set, 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (HCFA  Form  2552- 
85).  The  dataset  includes  only  the  most 
ctirrent  cost  report  (as  submitted,  final 
settled  or  reop>ened)  submitted  for  a 
Medicare  Certified  Hospital  by  the 
Medicare  Fiscal  Intermediary  to  HCFA. 
This  dataset  is  updated  at  the  end  of 
each  calendar  quarter  and  is  available 
on  the  last  day  of  the  following  month. 
Price:  $680.00 

8.  PPS-VI  Minimum  Data  Set,  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1988.  and  Before  October  1. 
1989 

The  PPS-VI  Minimum  Data  Set 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (Form  HCFA  2552- 
85)  for  the  hospital  fiscal  periods 
beginning  on  or  after  October  1, 1988, 
and  before  January  1, 1989,  and  (Form 
HCFA  2552-«9)  for  the  hospital  fiscal 
periods  beginning  on  or  after  January  1. 

1989,  and  before  October  1,  1989.  The 
dataset  includes  only  the  most  current 
cost  report  (as  submitted,  final  settled  or 
reopened)  submitted  for  a  Medicare 
Certified  Hospital  by  the  Medicare 
Fiscal  Intermediary  to  HCFA.  This 
dataset  is  updated  by  the  end  of  each 
calendar  quarter  and  is  available  on  the 
last  day  of  the  following  month. 

Price:  $680.00 

9.  PPS-Vn  Minimum  Data  Set,  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1989,  and  Before  October  1, 
1990 

The  PPS-Vn  Minimum  Data  Set 
contains  cost,  statistical,  financial  and 
other  information  from  the  Medicare 
hospital  cost  report  (Form  HCFA  2552- 
85)  for  the  hospital  fiscal  periods 
begirming  on  or  after  October  1, 1989, 
and  before  January  1, 1990),  and  (Form 
HCFA  2552-89)  for  the  hospital  fiscal 
periods  beginning  on  or  after  January  1, 

1990,  and  before  October  1. 1990.  The 
data  set  includes  only  the  most  ciurent 
cost  report  (as  submitted,  final  settled  or 
reopened)  submitted  for  a  Medicare 
Certified  Hospital  by  the  Medicare 
Fifcal  Intermediary  to  HCFA.  This  data 
set  is  updated  at  the  end  of  each 
calendar  ouarter  and  is  available  on  the 
last  day  ot  the  following  month. 
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Price:  $680.00 

10.  PPS-Vm  Minimum  Data  Set.  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1990,  and  Before  October  1, 
1991 

The  PPS-Vra  Minimum  Data  Set 
contains  cost,  statistical,  financial  and 
other  information  from  the  Medicare 
hospital  cost  report  (Form  HCFA  2552- 
85)  for  the  hospital  fiscal  periods 
beginning  on  or  after  October  1, 1989, 
and  before  January  1. 1990),  and  (Form 
HCTA  2552-89)  for  the  hospital  fiscal 
periods  beginning  on  or  after  October  1, 
1990,  and  before  October  1. 1991.  The 
data  set  includes  only  the  most  cxirrent 
cost  report  (as  submitted,  final  settled  or 
reopened)  submitted  for  a  Medicare 
Certified  Hospital  by  the  Medicare 
Fiscal  Intermediary  to  HCFA.  This  data 
set  is  updated  at  the  end  of  each 
calendar  quarter  and  is  available  on  the 
last  day  of  the  following  month. 
Price:  $680.00 

11.  PPS-VI  Capital  Data  Set.  Cost 
Reporting  Perioss  Beginning  On  or  After 
October  1, 1988,  and  before  October  1, 
1989 

The  PPS-VI  Capital  Data  Set  contains 
selected  data  for  capital-related  costs, 
interest  expense  and  related  information 
and  complete  balance  sheet  data  from 
the  Medicare  hospital  cost  report  (Form 
2552-85)  for  the  hospital  fiscal  periods 
beginning  on  or  after  October  1, 1988, 
and  before  January  1. 1989,  and  (Form 
2552-89)  for  the  hospital  fiscal  periods 
beginning  on  or  after  January  1, 1989, 
and  before  October  1, 1989.  The  data  set 
includes  only  the  most  current  cost 
report  (as  submitted,  final  settled  or 
reopened)  submitted  for  a  Medicare 
Certified  Hospital  by  the  Medicare 
Fiscal  Intermediary  to  HCFA.  This  data 
set  is  updated  at  the  end  of  each 
calendar  quarter  and  is  available  on  the 
last  day  of  the  following  month. 
Price:  $680.00 

12.  PPS-Vn  Capital  Data  Set,  Cost 
Reporting  Periods  Beginning  on  or  After 
October  1, 1989.  and  Before  October  1, 
1990 

The  PPS-Vn  Capital  Data  Set  contains 
selected  data  for  capital  related  costs, 
interest  expense  and  related  information 
and  complete  balance  sheet  data  fi-om 
the  Medicare  hospital  cost  report  (Form 
2552-«5)  for  the  hospital  fiscal  periods 
beginning  on  or  after  October  1, 1989. 
and  before  October  1, 1990.  The  data  set 
includes  only  the  most  current  cost 
report  (as  submitted,  final  settled  or 
reopened)  submitted  for  a  Medicare   * 
Certified  Hospital  by  the  Medicare 
Fiscal  Intermediary  to  HCFA.  This  data 
set  is  updated  at  the  end  of  each 


calendar  quarter  and  is  available  on  the 
last  day  of  the  following  month. 
Price:  $680.00 

13.  PPS-Vm  Capital  Data  Set,  Cost 
Reporting  Periods  Beginning  on  or  After 
October  1, 1990,  and  Before  October  1. 
1991 

The  PPS-Vffl  Capital  Data  Set 
contains  selected  data  for  capital  related 
costs,  interest  expense  and  related 
information  and  complete  balance  sheet 
data  from  the  Medicare  hospital  cost 
report  (Form  2552-69)  for  the  hospital 
fiscal  periods  beginning  on  or  after 
October  1, 1990,  and  before  October  1, 
1991.  The  data  set  includes  only  the 
most  current  cost  report  (as  submitted, 
final  settled  or  reopened)  submitted  for 
a  Medicare  Certified  Hospital  by  the 
Medicare  Fiscal  Intermeoiary  to  HCFA. 
This  data  set  is  updated  at  the  end  of 
each  calendar  quarter  and  is  available 
on  the  last  day  of  the  following  month. 
Price:  $680.00 

14.  Provider-Specific  File 

This  file  is  a  component  of  the 
PRICER  program  used  in  the  Fiscal 
Intermediary's  system  to  compute 
individual  DRG  payments.  The  file 
contains  records  for  all  prospective 
payment  system  eligible  hospitals, 
including  hospitals  in  waiver  States, 
and  data  elements  used  in  the 
prospective  payment  system 
recalibration  processes  and  related 
activities.  Beginning  with  December 
1988,  the  individual  records  were 
enlarged  to  include  pass-through  per 
diems  and  other  elements.  Beginning 
with  December  1991,  the  individual 
records  were  enlarged  to  include 
elements  related  to  the  capital 
prospective  payment  system. 
Periods  Available:  FY  1987  through  FY 

1993 
(December  updates) 
Price:  $475.00 

15.  HCFA  Medicare  Case-Mix  Index  File 
(3  Vj' Diskette) 

This  file  contains  the  Medicare  case- 
mix  index  by  provider  number  as 
pubUshed  in  each  year's  update  of  the 
Medicare  Hospital  Prospective  Payment 
System.  The  case-mix  index  is  a 
measure  of  the  costUness  of  cases 
treated  by  a  hospital  relative  to  the  cost 
of  the  national  average  of  all  Medicare 
hospital  cases,  using  DRG  weights  as  a 
measure  of  relative  costliness  of  cases. 
Periods  Available:  FY  1985  through  FY 

1992 
Price:  $135.00 

16.  Table  5  DRG  {3V2''  Diskette) 

This  file  contains  a  listing  of  DRGs. 
DRG  narrative  description,  relative 


weight,  geometric  mean,  length  of  stay, 
and  day  outlier  trim  points  as  published 
in  the  Federal  Register. 
Periods  Available:  FY  1993  PPS  Update 
Price:  $135.00 

17.  PPS  Payment  Impact  File  (3V2'' 
Diskette) 

This  file  contains  data  used  to 
estimate  payments  under  Medicare's 
prospective  payment  systems  for 
operating  and  capital-related  costs.  The 
data  are  taken  fit)m  various  sources, 
including  the  Provider  Specific  File,  the 
PPS-VI  and  PPS-Vn  Minimum  Data 
Sets,  and  prior  impact  files.  The  data  set 
is  abstracted  from  an  internal  file  used 
for  the  impact  analysis  of  the  changes  to 
the  prospective  payment  systems 
published  in  the  Federal  Register.  This 
file  is  available  for  release  1  month  after 
the  final  rule  is  pubUshed  in  the  Federal 
Register,  usually  by  the  first  week  of 
September. 

Periods  Available:  FY  1993  Update 
Price:  $135.00 

18.  AOR/BOR  File  (3Vi'  Diskette) 

This  diskette  contains  data  used  to 
develop  the  DRG  relative  weights.  It 
contains  mean,  maximum,  minimum, 
standard  deviation  and  coefficient  of 
variation  statistics  by  DRG  for  length  of 
stay  and  standardized  charges.  The  BOR 
tables  are  "Before  Outliers  Removed" 
and  the  AOR  is  "After  Outliers 
Removed."  (This  refers  to  statistical 
outliers,  not  payment  outUers.) 
Periods  Available:  FY  1993  PPS  Update 
Price:  $135.00 

For  further  information  concerning 
these  data  tapes,  contact  Mary  R.  White 
at  (410)  597-3671. 

In  addition,  certain  other  data,  such  as 
area  wage  data  and  data  used  to 
construct  the  Puerto  Rico  standardized 
amoimts,  are  available  in  hard  copy 
format.  Commenters  interested  in 
examining  hard  copy  data  should 
contact  Lana  Price  at  (410)  966-4535. 

We  realize  that  commenters  may  be 
interested  in  obtaining  data  other  than 
those  we  have  discussed  above.  These 
commenters  should  direct  their  requests 
to  Lana  Price  at  the  number  provided 
above. 

Finally,  in  lieu  of  obtaining  data 
through  the  mail,  certain  data  may  also 
be  available  for  inspection  at  the  central 
office  of  the  Health  Care  Financing 
Administration  in  Baltimore,  Maryland. 
Commenters  interested  in  obtaining 
more  information  about  this  alternative 
for  reviewring  data  should  also  contact 
Lana  Price. 

C.  Publie  Comments 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
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on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
Individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all 
comments  concerning  the  provisions  of 
this  proposed  rule  that  we  receive  by 
the  date  and  time  specified  in  the 
"Dates"  section  of  this  preamble  and 
respond  to  those  comments  in  the 
preamble  to  that  rule.  We  emphasize 
that,  given  the  statutory  requirement 
under  section  1886(e)(5)  of  the  Act  that 
our  final  rule  for  FY  1994  be  published 
by  September  1, 1993,  we  v«ll  consider 
only  tnose  comments  that  deal 
specifically  with  the  matters  discussed 
in  this  proposed  rule. 

ListofSobjecta 

42  CFR  Part  412 

'  Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facihties,  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as 
follows: 

A.  Part  412  is  amended  as  follovirs: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1815(e),  1871,  and 
1886  of  the  Social  Security  Act  (42  U.S.C 
1302, 1395g(e),  1395hh,  and  ISQSww). 

Subpart  A— General  Provisions 

2.  In  paragraph  (a)  of  §  412.1.  the  third 
sentence  is  revised,  and  an  additional 
sentence  is  inserted  after  the  revised 
third  sentence  to  read  as  follows: 

f  412.1    Scope  of  part 

(a)  •  •  •  Payment  for  other  costs 
related  to  inpatient  hospital  services 
(organ  acquisition  costs  incurred  by 
hospitals  with  approved  organ 
transplantation  centers,  the  costs  of 
qualified  nonphysician  anesthetist's 
services,  as  described  in  §  412.113(c), 
and  direct  costs  of  approved  nursing 
and  allied  health  educational  programs) 
is  made  on  a  reasonable  cost  basis. 
Payment  for  the  direct  costs  of  graduate 
medical  education  is  made  on  a  per 
resident  amount  basis  in  accordance 
with  §  413.86  of  this  chapter.  •  •  • 
•        •        •        •        • 

'  3.  In  S  412.2,  paragraph  (b)(2)(i)  is 
revised  to  road  as  follows: 


f41Z2    BmIs  of  psywnt 

(b)*  •  • 
(2)«   •  • 

(i)  Limitation  of  liability  days  payable 
under  the  payment  procedures  for 
custodial  care  and  services  that  are  not 
reasonable  and  necessary  as  specified  in 
§  411.400  of  this  chapter. 


Subpart  ^-Hospital  Services  Subject 
to  and  Excluded  From  the  Prospective 
Payment  Systems  for  Inpatient 
Operating  Costs  and  IniMrtient  Capital- 
Related  Costs 

4.  In  §  412.25,  paragraph  (a)(1)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 

1 41 2.25    Excluded  distinct  part  hotpHal 
units:  Common  requtrements. 

(a)«  •  • 

(1)  Be  part  of  an  institution  that — 

(i)  Has  in  effect  an  agreement  under 
part  489  of  this  chapter  to  participate  as 
a  hospital; 

(ii)  Is  not  eligible  for  exclusion  in  its 
entirety  from  the  prospective  payment 
systems;  and 

(iii)  Has  enough  beds  that  are  not 
excluded  from  the  prospective  payment 
systems  to  permit  the  provision  of 
adequate  cost  information,  as  required 
by  §  413.24(c)  of  this  chapter. 
•        •        •        •        • 

(d)  Number  of  excluded  units.  Each 
hospital  may  have  only  one  unit  of  each 
type  (psychiatric  or  rehabilitation) 
excluded  from  the  prospective  payment 
systems. 

Subpart  D— Basle  Methodology  for 
Determining  Prospective  Payment 
Federal  Rates  for  Inpatient  Operating 
Costs 

1412.62    [AfflWMlMq 

5.  In  §  412.62(c)(2),  the  parenthetical 
phrase  "(as  defined  in  §  413.40(c)(3)  of 
this  chapter)"  is  revised  to  read  "in  the 
hospital  market  basket". 

S  412.63    [AmMtdMl] 

6.  Section  412.63  is  amended  as 
follows: 

a.  In  paragraph  (c)(2)(i),  the  phrase 
"under  §413. 40(c)  of  this  chapter;"  is 
revised  to  read  "in  the  hospital  market 
basket;"; 

b.  In  paragraph  (g)  introductory  text, 
the  parenthetical  phrase  "(as  described 
in  §  413.40(c)(3)(ii))— "  is  revised  to 
read  "(as  defined  in  §  413.40(a)(3)  of 
this  chapter)—"; 

c.  In  tne  introductory  text  of 
paragraphs  (j),  (k),  (1),  and  (m),  the 
parenthetical  phrase  "(generally 
described  in  §413.40(cT(3)(ii)  of  this 


subchapter) — "  is  revised  to  read  "(as 
defined  in  §  413.40(a)(3)  of  this 
chapter) — ";  and 

d.  Paragraph  (p)(2)  is  revised  to  read 
as  follows: 

§  412.63  Federal  rates  tor  tnp«ti«nt 
operating  coats  for  fiscal  years  after 
Federal  fiscal  year  1984. 

(p)'  •  • 

(2)  If  an  error  is  discovered  before 
October  1, 1992,  in  the  survey  data  that 
results  in  a  change  to  the  wage  index 
value  for  an  area,  the  revised  wage 
index  is  effective  prospectively  from  the 
date  the  change  to  the  wage  index  is 
made. 


Subpart  E— Determination  of 
Transition  Period  Payment  Rates  for 
the  Prospective  Payinent  System  for 
Inpatient  Operating  Costs 

f  41 2.73    [Amwided] 

7.  Section  412.73  is  amended  as 
follows: 

a.  In  paragraph  (c)(1),  the  phrase  "the 
target  rate  percentage  determined  tuider 
§  413.40(c)(3)  of  this  chapter,"  is  revised 
to  read  "the  rate-of-increase  percentage 
determined  under  §  413.40(c)(2)  of  this 
chapter,". 

b.  In  paragraph  (c)(g),  the 
parenthetical  phrase  "(generally 
described  in  §413.40(c)(3)(ii)  of  this 
subchapter)."  is  revised  to  read  "(as 
defined  in  §  413.40(a)(3)  of  this 
chapter)." 

Subpart  6— Special  Treatment  of 
Certain  Facilities  Under  the 
Prospective  Payntent  System  for 
Inpatient  Operating  Costs 

1412.98    [AmwidMl] 

8.  In  S  412.98(b),  in  the  first  sentence, 
the  phrase  "under  §413. 40(c)(4)  of  this 
chapter"  is  revised  to  read  "under 

§  413.40(c)(3)  of  this  chapter". 

9.  Section  412.102,  is  revised  to  read 
as  follows: 

S412.102    Special  treatment.  Hospltsis 
reclassified  as  rural. 

Efi^ective  on  or  after  October  1. 1983, 
a  hospital  reclassified  as  rural,  as 
defined  in  §  412.62(f),  may  receive  an 
adjustment  to  its  rural  Federal  f>ayment 
amount  for  operating  costs  for  two 
successive  fiscal  years. 

(a)  First  year  adjustment.  The 
hospital's  rural  average  standardized 
amoiuit  and  disproportionate  share 
payments  as  described  in  §  412.106  are 
adjusted  on  the  basis  of  an  additional 
amoimt  that  equals  two-thirds  of  the 
difference  between  the  urban 
standardized  amount  and 
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disproportionate  share  payments 
applicable  to  the  hospital  before  its 
reclassification  and  the  rural 
standardized  amount  and 
disproportionate  share  payments 
otherwise  applicable  to  the  Federal 
fiscal  year  for  which  the  adjustment  is 
made. 

(b)  Second  year  adjustment.  If  a 
hospital  continues  to  be  reclassified  as 
rural,  its  rural  average  standardized 
amount  and  disproportionate  share 
payments  are  adjusted  on  the  basis  of  an 
additional  amount  that  equals  one-third 
of  the  difference  between  the  urban 
standardized  amount  and 
disproportionate  share  payments 
applicable  to  the  hospital  before  its 
reclassification  and  the  rural 
standardized  amounts  and 
disproportionate  share  payments 
otherwise  applicable  to  the  Federal 
fiscal  year  for  which  the  adjustment  is 
made. 

f  41 2.1 08    [Anwndwf] 

10.  In  §  412.108(a)(2),  the  end  of  the 
first  paragraph,  the  phrase  "under 
§§412.25  through  412.32"'  is  revised  to 
read  "under  §§412.25  through  412.30". 

Subpart  L— The  Medicare  Geographic 
Classification  Review  Board 

11.  In  §412.230.  paragraph  (e)(2)(ii)  is 
repubhshed.  and  paragraph  (e)(2)(ii)(B) 
is  revised  to  read  as  follows: 

§  41 2.230    Criteria  for  an  Individual  hotpltai 
Making  redaaignation  to  another  rural  area 
or  an  urtMn  area. 

•        *        •        •        • 

(e)*  •  * 

(2)*  *  * 

(ii)  For  data  of  other  hospitals,  the 
hospital  must  provide  the  data 
concerning  the  following:  •  •  * 

(B)  If  the  hospital  is  requesting 
reclassification  under 
§  412.230(e)(l)(iii)(B).  occupaUonal-mix 
data  to  demonstrate  the  average 
occupational  mix  for  each  emplojrment 
category  in  the  adjacent  area. 
Occupational-mix  data  can  be  obtained 
from  surveys  conducted  by  the 
American  Hospital  Association. 

12.  In  §  412.232.  paragraph  (b)  is 
revised,  paragraph  (d)(2)(ii)  introductory 
text  is  republished  and  paragraph 
(d)(2)(ii)(B)  is  revised  to  read  as  follows: 

f  41 2.232    Critaria  for  all  hoapitala  In  a  rural 
county  Meldng  urban  radaaignatioft. 

(b)  Metropolitan  character.  The  group 
of  hospitals  must  demonstrate  that  the 
county  in  which  the  hospitals  are 
located  meets  the  standards  for 
redesignation  to  an  MSA  or  an  NECMA 
as  an  outlying  county  that  were 


published  in  the  Federal  Register  on 
March  30. 1990  (55  FR  12154)  using 
Bureau  of  the  Census  data  or  Bureau  of 
Census  estimates  made  after  1990. 

•  •       •       •       • 

(d)«  •  • 
(2)«  •  • 
(ii)  For  data  of  other  hospitals,  the 

hospitals  must  provide  the  following: 

•  •  * 

(B)  Occupational-mix  data  to 
demonstrate  the  average  occupational 
mix  for  each  employment  category  in 
the  adjacent  area.  Occupational-mix 
data  can  be  obtained  from  surveys 
conducted  by  the  American  Hospital 
Association. 

Subpart  M — Prospective  Payment 
System  for  Inpatient  Hospital  Capital 
Costs 

13.  In  §412.320.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

1412.320    Oiaproportionata  ahara 
adjuatmant  factor. 


(b)»  •  • 

(2)  If  a  hospital  meets  the  criteria  in 
§  412.106(c)(2)  for  purposes  of  hospital 
inpatient  operating  prospective 
payments,  the  disproportionate  share 
adjustment  factor  is  the  factor  that 
results  from  deeming  the  hospital  to 
have  the  same  disproportionate  share 
patient  percentage  that  would  yield  its 
operating  disproportionate  share 
adjustment. 

B.  Part  413  is  amended  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1814(b),  1815, 
1833(a),  (i).  and  (n),  1861(v),  1871, 1881, 
1883,  and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395f(b).  1395g,  13951(a),  (i). 
and  (n),  1395x(v),  1395hh,  1395rr,  1395tt. 
and  1395ww);  sec.  104(c)  of  Pub.  L.  100-360 
as  amended  by  sec.  608(d)(3)  of  Pub.  L.  100- 
485  (42  U.S.C  1395WW  (note));  and  sec. 
101(c)  of  Pub.  L  101-234  (42  U.S.C  1395ww 
(note)). 

Subpart  C— Umlts  on  Cost 
Reimbursement 

2.  Section  413.40  is  revised  to  read  as 
follows: 

1413.40   Calling  oniha rata  of  incraaaa  in 
hospital  inpattant  coata. 

(a)  Introduction — (1)  Scope.  This 
section  implements  section  1886(b)  of 
the  Act,  establishing  a  ceiling  on  the 


rate  of  increase  in  operating  costs  per 
case  for  hospital  inpatient  services 
furnished  to  Medicare  beneficiaries  that 
will  be  recognized  as  reasonable  for 
purposes  of  determining  the  amoimt  of 
Medicare  payment.  This  rate-of-increase 
ceiling  applies  to  hospital  cost  reporting 
periods  begixming  on  or  after  October  1, 
1982.  This  section  also  sets  forth  rules 
governing  exemptions  from  and 
adjustments  to  the  ceiling. 

(2)  Applicability.  (1)  This  section  is 
not  applicable  to — 

(A)  Hospitals  reimbursed  in 
accordance  with  section  1814(b)(3)  of 
the  Act  or  under  State  reimbursement 
control  systems  that  have  been 
approved  under  section  1886(c)  of  the 
Act  and  subpart  C  of  part  403  of  this 
chapter;  or 

(B)  Hospitals  that  are  paid  under  the 
prosepective  pajmaent  systems  for 
inpatient  hospital  services  in 
accordance  with  section  1886  (d)  and  (g) 
of  the  Act  and  part  412  of  this  chapter. 

(ii)  For  cost  reporting  periods 
begirming  on  or  after  October  1. 1983. 
this  section  applies  to  hospitals 
excluded  from  the  prospective  payment 
system  in  accordance  with  §  412.23  of 
this  chapter,  and  subprovider 
psychiatric  and  rehabilitation  units 
(distinct  parts)  excluded  from  the 
prospective  payment  system  in 
accordance  with  §§412.25  through 
412.30  of  this  chapter. 

(3)  Definitions.  As  used  in  this 
section — 

Ceiling  is  the  aggregate  upper  limit  on 
the  amount  of  a  hospital's  net  Medicare 
inpatient  operating  costs  that  the 
program  will  recognize  for  payment 
purposes.  For  each  cost  reporting 
period,  the  ceiUng  is  determined  by 
multiplying  the  updated  target  amoimt, 
as  defined  in  this  paragraph,  for  that 
period  by  the  number  of  Medicare 
discharges  during  that  period. 

Date  of  discharge  is  tne  earliest  of  the 
following  dates: 

(A)  The  date  the  patient  has 
exhausted  Medicare  Part  A  hospital 
inpatient  benefits  (including  the 
election  to  use  lifetime  reserve  days) 
during  his  or  her  spell  of  illness. 

(B)  The  date  the  patient  is  formally 
released  as  specified  in  §  412.4(a)(1)  of 
this  chapter. 

(C)  The  date  the  patient  is  transferred 
to  another  facility. 

(D)  The  date  the  patient  dies. 
Market  basket  index  is  HCFA's 

projection  of  the  annual  percentage 
increase  in  hospital  inpatient  operating 
costs.  The  market  basket  index  is  a  wage 
and  price  index  that  incorporates 
weighted  indicators  of  changes  in  wages 
and  prices  that  are  representative  of  the 
mix  of  goods  and  services  included  in 
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the  most  common  categories  of  hospital 
inpatient  operating  costs  subject  to  the 
ceiling,  as  described  in  paragraph  (c)(1) 
of  this  section. 

Net  inpatient  operating  costs  include 
the  costs  of  routine  services,  ancillary 
services,  and  intensive  care  services  (as 
defined  in  §  413.53(b))  incurred  by  a 
hospital  in  furnishing  covered  inpatient 
services  to  Medicare  beneficiaries.  Net 
inpatient  operating  costs  exclude 
capital-related  costs  as  described  in 
§413.130.  the  costs  of  approved  medical 
education  programs  as  described  in 
§§413.85  and  413.86.  and  heart,  kidney, 
and  liver  acquisition  costs  incurred  by 
approved  transplantation  centers.  These 
costs  are  identified  and  excluded  from 
inpatient  operating  costs  before  the 
application  of  the  ceiling. 

nate-of-increase  percentage  is  the 
percentage  by  which  each  hospital's 
target  amount  from  the  preceding 
Federal  fiscal  year  is  increased. 

Target  amount  is  the  per  discharge 
(case)  limitation,  derived  fi-om  the 
hospital's  allowable  net  Medicare 
inpatient  operating  costs  in  the 
hospital's  base  year,  and  updated  for 
each  subsequent  hospital  cost  reporting 
period  by  the  appropriate  annual  rate- 
of-increase  percentage. 

Update  factor  is  the  decimal 
equivalent  of  the  rate-of-increase 
percentage.  The  update  factor  is  the 
value  by  which  a  hospital's  target 
amount  for  the  preceding  year  is 
multiplied  in  order  to  determine  the 
target  amovmt  for  the  following  year.  For 
example,  if  the  rate-of-increase 
percentage  for  a  year  is  2.7  percent,  the 
update  factor  for  that  year  is  1.027. 

(b)  Cost  reporting  periods  subject  to 
the  rate^f-increase  ceiling — (1)  Base 
period.  Each  hospital's  target  amount  is 
based  on  its  allowable  net  inpatient 
operating  costs  per  case  from  the  cost 
reporting  period  of  at  least  12  months 
immediately  preceding  the  first  cost 
reporting  period  subject  to  the  rate-of- 
increase  ceiling  established  under  this 
section.  If  the  immediately  preceding 
cost  reporting  period  is  a  short  reporting 
period  (fewer  than  12  months),  the  first 
period  of  at  least  12  months  subsequent 
to  that  short  period  is  the  base  period. 

(i)  The  target  amoimt  established 
under  this  provision  remains  appUcable 
to  a  hospital  or  excluded  distinct  part 
hospital  unit,  as  described  in  §§412.25 
through  412.30  of  this  chapter,  despite 
intervening  cost  reporting  periods 
during  which  the  hospital  or  excluded 
distinct  part  hospital  unit  is  not  subject 
to  the  ceiling  as  a  result  of  other 
provisions  of  the  law  or  regulations,  or 
nonparticipation  in  the  Medicare 
program,  unless  the  hospital  or 
excluded  distinct  part  hospital  imit 


Sualifies  as  a  new  hospital  or  excluded 
istinct  part  hospital  unit  under  the 
provisions  of  paragraph  (f)  of  this 
section. 

(ii)  The  base  period  for  a  newly 
estabUshed  excluded  distinct  part  unit 
is  the  first  cost  reporting  period  of  at 
least  12  months  following  the  unit's 
certification  to  participate  in  the 
Medicare  program. 

(iii)  When  the  operational  structure  of 
a  hospital  or  distinct  part  imit  changes 
(that  is,  a  freestanding  hospital  becomes 
a  distinct  part  unit  or  vice  versa)  the 
base  period  is  the  first  cost  reporting 
period  of  at  least  12  months  effective 
with  the  revised  Medicare  certification 
classification. 

(2)  Periods  subject  to  the  ceiling.  The 
ceiling  estabUshed  under  this  section 
appUes  to  all  cost  reporting  periods 
that— 

(i)  Begin  on  or  after  October  1. 1982; 
and 

(ii)  Immediately  follow  the  base 
period  established  imder  paragraph 
(b)(1)  of  this  section  unless  the 
exception  in  paragraph  (b)(3)  of  this 
section  is  appUcable. 

(3)  Periods  of  other  than  12  months. 
The  ceiling  estabUshed  under  this 
section  does  not  apply  to  cost  reporting 
periods  of  fewer  than  12  months  that 
occur  in  conjunction  with  a  change  in 
operation  of  the  facility,  as  defined  in 
paragraph  (b)(l)(iii)  of  this  section,  as  a 
result  of  changes  in  ownership,  merger, 
or  consolidation.  However,  the  ceiling 
appUes  to  cost  reporting  periods  of 
fewer  than  12  months  that  result  solely 
from  the  approval  of  a  hospital's  request 
for  a  change  in  accounting  cycle,  as 
specified  in  §  413.24(f)(3). 

(c)  Costs  subject  to  the  ceiling.  (1) 
Applicability.  The  ceiling  established 
imder  this  section  appUes  to  net 
operating  costs  incurred  by  a  hospital  in 
furnishing  inpatient  hospital  services  to 
Medicare  beneficiaries. 

(2)  Rate-of-increase  percentages  and 
update  factors.  The  applicable  rate-of- 
increase  percentages  and  update  factors 
are  determined  as  follows: 

(i)  Federal  fiscal  year  1986.  The 
appUcable  rate-of-increase  percentage 
for  cost  reporting  periods  beginning  on 
or  after  October  1. 1985  and  before 
September  30, 1986  is  five-twenty- 
fourths  of  one  percent,  and  the  uptdate 
factor  is  1.00208333.  For  purposes  of 
determining  the  target  amount  for  cost 
reporting  periods  begiiuiing  on  or  after 
October  1, 1986,  the  appUcable 
percentage  increase  for  cost  reporting 
periods  beginning  during  Federal  fiscal 
vear  1986  is  deemed  to  have  been  one- 
half  percent,  and  the  update  factor  is 
1.005. 


(ii)  Federal  fiscal  year  1987.  The 
appUcable  rate-of-increase  percentage 
for  cost  reporting  periods  beginning  on 
or  after  October  1. 1986  and  before 
September  30, 1987  is  1.15  percent;  the 
update  factor  is  1.0115. 

(iii)  Federal  fiscal  year  1988.  The 
appUcable  rate-of-increase  percentage 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1987  and  before 
October  1, 1988  is  2.3238  percent;  the 
update  fector  is  1.023238.  For  purposes 
of  updating  the  target  amount  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1988,  the  rate-of-increase 
percentage  for  cost  reporting  periods 
begirming  during  FY  1988  is  deemed  to 
have  been  2.7  percent;  the  update  factor 
is  deemed  to  have  been  1.027. 

(iv)  Federal  fiscal  year  1989  and 
following.  The  appUcable  rate-of- 
increase  percentage  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1988  is  the  percentage  increase 
projected  by  the  hospital  market  basket 
index  (as  defined  in  paragraph  (a)(3)  of 
this  section). 

(3)  Target  amount.  The  intermediary 
will  establish  a  target  amount  for  each 
hospital.  The  target  amount  for  each 
cost  reporting  period  is  determined  as 
follows: 

(i)  For  the  first  cost  reporting  period 
to  which  this  ceiUng  applies,  the  target 
amount  equals  the  hospital's  allowable 
net  inpatient  operating  costs  per  case  for 
the  hospital's  base  period  increased  by 
the  update  factor  for  the  subject  period. 

(ii)  For  subsequent  cost  reportmg 
periods,  the  target  amount  equals  the 
hospital's  target  amount  for  me  previous 
cost  reporting  period  increased  by  the 
update  factor  for  the  subject  cost 
reporting  period,  unless  the  provisions 
of  paragraph  (c)(4)(ii)  of  this  section 
apply. 

W  Applicable  update  factor,  (i)  The 
appUcable  update  factor  is  derived  from 
the  prospectively  determined  rate-of- 
increase  percentage  published  by  HCFA 
The  update  fector  for  each  Federal  fiscal 
year  is  appUed  prospectively  to  the 
target  amount  for  each  cost  reporting 
period  beginning  during  the  Federal 
fiscal  year. 

(ii)  m  the  case  of  cost  reporting 
periods  of  less  than  12  months,  ue 
target  amount  determined  for  a 
hospital's  first  cost  reporting  period 
beginning  in  a  Federal  fiscal  year 
applies  to  subsequent  periods  beginning 
in  the  same  Federal  fiscal  year. 

(d)  Application  of  the  target  amount 
in  determining  the  amount  of 
payment — (1)  General  process,  (i)  At  the 
end  of  each  cost  reporting  period  subject 
to  this  section,  the  hospital's 
intermediary  will  compare  a  hospital's 
allowable  net  inpatient  operating  costs 
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with  that  hospital's  ceiling  (as  defined 
in  paragraph  {a)(3)  of  this  section)  for 
that  period. 

(iij  The  hospital's  actual  allowable 
costs  will  be  determined  without  regard 
to  the  lesser  of  cost  or  charges 
provisions  of  §  413.13.  and  in 
accordance  with  the  provisions  of 
paragraph  (d)(2)  or  (d)(3)  of  this  section, 
as  applicable. 

(2)  Net  inpatient  operating  costs  are 
less  than  or  equal  to  the  ceiling.  If  a 
hospital's  allowable  net  inpatient 
operating  costs  do  not  exceed  the 
hospital's  ceiling,  payment  to  the 
hospital  will  be  determined  on  the  basis 
of  the  lower  of  the — 

(i)  Net  inpatient  operating  costs  plus 
50  percent  of  the  difference  between 
inpatient  operating  costs  and  the 
ceiling;  or 

(ii)  Net  inpatient  operating  costs  plus 
5  percent  of  the  ceiling. 

(3)  Net  inpatient  operating  costs  are 
greater  than  the  ceiling.  For  cost 
reporting  periods  beginning  on  or  after 
October  1. 1991,  if  a  hospital's  allowable 
net  inpatient  operating  costs  exceed  the 
hospital's  ceiling,  payment  will  be 
based  on  the  lower  of  the — 

(i)  Ceiling  plus  50  percent  of  the 
allowable  net  inpatient  operating  costs 
in  excess  of  the  ceiling;  or 

(ii)  110  percent  of  the  ceiling. 

(e)  Hospital  requests  regarding 
adjustments  to  the  payment  allowed 
under  the  rate-of-increase  ceiling — (1) 
Timing  of  application.  A  hospital  may 
request  an  adjustment  to  the  rate-of- 
increase  ceiling  imposed  under  this 
section.  The  hospital's  request  to  its 
fiscal  intermediary  may  be  made  upon 
receipt  of  the  intermediary's  notice  of 
amount  of  program  reimbursement 
(NPR)  and  must  be  made  no  later  than 
180  days  after  the  date  on  the 
intermediary's  NPR  for  the  cost 
reporting  period  for  which  the  hospital 
requests  an  adjustment. 

(2)  Intermeaiary  recommendation. 
Unless  HCFA  has  authorized  the 
intermediary  to  make  the  decision,  the 
intermediary  makes  a  recommeiyiation 
on  the  hospital's  request  to  HCFA. 
which  makes  the  decision.  HCFA  issues 
a  decision  to  the  intermediary  bo  later 
than  180  days  after  receipt  of  the 
completed  appUcation  and  the 
intermediary's  recommendation. 

(3)  Intermediary  decision.  If  HCFA 
has  authorized  the  intermediary  to  make 
the  decision,  the  intermediary  issues  a 
decision  no  latw  than  180  days  after 
receipt  of  the  completed  appUcation. 

(4)  Notification  and  review,  (i)  The 
intermediary  notifies  the  hospital  of  the 
decision,  including  a  full  explanation  of 
the  grounds  for  the  decision.  A  decision 
issued  under  paragraph  (e)(2)  or  (eH3)  of 


this  section  is  considered  final  unless 
the  hospital  submits  additional 
information  and  requests  a  review  of  the 

decision  no  later  than  180  days  after  the 
date  on  the  intermediary's  notice  of  the 
decision. 

(ii)  The  final  decision  is  subject  to 
review  under  the  provider 
reimbursement  determination  and 
appeal  procedures  in  subpart  R  of  part 
405  of  this  chapter,  provided  the 
hospital  has  received  an  NPR  for  the 
cost  reporting  period  in  question,  and 
the  NTR  disallows  costs  for  which  the 
hospital  had  requested  an  adjustment 
(see  the  definitions  in  §405. 1801  (a)  and 
the  provisions  regarding  a  provider's 
right  to  a  Board  hearing  in  §  405.1835  of 
this  chapter). 

(5)  Extending  the  limit  for  PRRB 
review  of  NPR.  The  time  required  to 
review  the  request  is  considered  good 
cause  for  the  granting  of  an  extension  of 
the  time  limit  to  apply  for  review  of  the 
notice  of  amount  of  program 
reimbursement  by  the  Provider 
Reimbursement  Review  Board,  as 
specified  in  §  40S.1841{b)  of  this 
chapter. 

(6)  Applicability.  The  provisions  in 
paragraphs  (e)(1)  through  (e)(5)  of  this 
section  apply  to  a  hospital's  initial 
request  for  an  adjustment  and  to  a 
request  for  a  review  of  the  original 
decision  based  on  additional  data. 

(f)  Exemptions.  (1)  Newhospitals.  (i) 
A  new  hospital  is  exempt  from  the  rate- 
of-increase  ceiling  imposed  under  this 
section.  The  exemption  begins  when  the 
hospital  accepts  its  first  patient  and 
ends  at  the  end  of  the  first  cost  reporting 
period  ending  at  least  2  years  after  the 
hospital  accepts  its  first  patient.  The 
first  cost  reporting  period  of  at  least  12 
months  beginning  at  least  1  year  after 
the  hospital  accepts  its  first  patient  is 
the  base  year,  in  accordance  with 
paragraph  (b)  of  this  section.  For 
purposes  of  this  section,  a  new  hospital 
is  a  provider  of  hospital  inpatient 
services  that — 

(A)  Has  operated  as  the  type  of 
hospital  for  which  HCFA  granted  it 
approval  to  participate  in  the  Medicare 
program,  under  present  or  previous 
ownership  (or  both),  for  less  than  two 
full  years;  and 

(B)  Has  provided  the  type  of  hospital 
inpatient  services  for  which  HCFA 
granted  it  approval  to  participate  in  the 
Medicare  program,  for  less  than  two 
years. 

(ii)  Within  180  days  of  the  date  a 
hospital  is  excluded  from  the 
prospective  payment  system,  the 
intermediary  determines  whethw  the 
hospital  is  exempt  from  the  rate-of- 
increase  ceiling.  The  intermediary 


notifies  the  hospital  of  its  determination 
and  the  hospital's  base  period. 
(iii)  A  decision  issued  under 
paragraph  (f)(1)  of  this  section  is 
considered  final  imless  the  hospital 
submits  additional  information  and 
requests  a  review  of  the  decision  no 
later  than  180  days  after  the  date  on  the 
intermediary's  notice  of  the  decision. 
The  final  decision  is  subject  to  review 
under  the  provider  reimbursement 
determination  and  appeal  procedures  in 
subpart  R  of  part  405  of  this  chapter, 
provided  the  hospital  has  received  an 
NPR  for  the  cost  reporting  period  in 
question  and  the  NPR  does  not  reflect 
an  exemption  (see  the  definitions  in 
§  405.1801(a)  and  the  provisions 
regarding  a  provider's  right  to  a  Board 
hearing  in  §  405.1835  of  this  chapter). 

(2)  New  distinct  part  units.  A  newly 
established  distinct  part  unit  that  i» 
excluded  bom  the  prospective  payment 
system  under  the  provisions  of 

§§  412.25  through  412.30  of  this  chapter 
does  not  qualify  for  the  exemption 
afforded  to  a  new  hospital  under 
paragraph  (f)(1)  of  this  section  imless 
the  distinct  part  unit  is  located  in  an 
acute  care  hospital  that,  if  it  were 
subject  to  the  provisions  of  this  section, 
would  qualify  as  a  new  hospital  under 
paragraph  (f)(1)  of  this  section. 

(3)  Risk-basis  HMOs.  Items  or  services 
that  are  furnished  to  beneficiaries 
enrolled  in  an  HMO  by  a  hospital  that 
is  either  owned  or  operated  by  a  risk- 
basis  HMO  or  related  to  a  risk-basis 
HMO  by  common  ownership  or  control 
are  exempt  from  the  rate-of-increase 
ceiling  (see  the  definition  of  an  entity 
with  a  risk  sharing  contract  in  §  417.401 
of  this  chapter). 

(g)  Adjustments — (1)  General  rule. 
HCFA  may  adjust  the  amount  of  the 
operating  costs  considered  in 
estabUshing  the  rate-of-increase  ceiling 
for  one  or  more  cost  reporting  periods, 
including  both  periods  subject  to  the 
ceiling  and  the  hospital's  base  period, 
under  the  circumstances  specified 
below.  When  an  adjustment  is  requested 
by  the  hospital,  HCFA  makes  an 
adjustment  only  to  the  extent  that  the 
hospital's  operating  costs  are 
reasonable,  attributable  to  the 
ciromistances  specified,  separately 
identified  by  the  hospital,  and  verified 
by  the  intermediary.  HCFA  may  grant  an 
adjustment  requested  by  the  hospital 
only  if  a  hospital's  operating  costs 
exceed  the  rate-of-increase  ceiling 
imposed  under  this  section. 

(2)  Extraordinary  circumstances. 
HCFA  may  make  an  adjustment  to  take 
into  account  unusual  costs  (in  either  a 
cost  reporting  period  subject  to  the 
ceiling  or  the  hospital's  base  period)  due 
to  extraordinary  drciunstances  beyond 
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the  hospital's  control.  These 
drcumstances  include,  but  are  not 
hmited  to,  strikes,  fire,  earthquakes, 
floods,  or  similar  unusual  occurrences 
with  substantial  cost  effects. 

(3)  Comparability  of  cost  reporting 
periods — (i)  Adjustment  for  distortion. 
HCFA  may  make  an  adjustment  to  take 
in  account  factors  that  would  result  in 
a  significant  distortion  in  the  operating 
costs  of  inpatient  hospital  services 
between  the  base  year  and  the  cost 
reporting  period  subject  to  the  limits. 

(ii)  Factors.  The  adjustments 
described  in  paragraph  (g)(3)(i)  of  this 
section,  include,  but  are  not  limited  to, 
adjustments  to  take  into  account: 

(A)  PICA  taxes  (if  the  hospital  did  not 
incur  costs  for  PICA  taxes  in  its  base 
period). 

(B)  Services  billed  under  part  B  of 
Medicare  during  the  base  period,  but 
paid  imder  part  A  during  the  subject 
cost  reporting  period. 

(C)  Malpractice  insurance  costs  (if 
malpractice  costs  were  not  included  in 
the  base  year  operating  costs). 

(D)  Increases  in  sendee  intensity  or 
length  of  stay  attributable  to  changes  in 
the  type  of  patient  served. 

(E)  A  change  in  the  inpatient  hospital 
services  that  a  hospital  provides,  and 
that  are  customarily  provided  directly 
by  similar  hospitals,  such  as  an  addition 
or  discontinuation  of  services  or 
treatment  programs. 

(F)  The  manipulation  of  discharges  to 
increase  reimbiusement. 

(iii)  Adjusting  operating  costs. 
Without  a  formal  request  from  a 
hospital,  HCFA  may  adjust  the  amount 
of  operating  costs  determined  imder 
paragraph  (c)(1)  of  this  section  to  take 
into  account  certain  adjustments.  These 
adjustments  include,  but  are  not  limited 
to,  adjustments  imder  paragraphs 
(g)(3)(ii)  (A).  (B).  (C).  (E),  and  (F)  of  this 
section. 

(4)  Significant  wage  increase — (i) 
Criteria.  HCFA  may  make  an  adjustment 
to  take  into  account  a  significant 
increase  in  wages  occurring  between  the 
base  period  and  the  cost  reporting 
period  subject  to  the  ceiling  if  there  is 

a  significant  increase  in  the  average 
hourly  wage  for  the  geographic  area  in 
which  the  hospital  is  located 
(determined  by  reference  to  the  wage 
index  for  prospective  payment  hospitals 
without  regard  to  geographic 
reclassifications  under  sections 
1886(d)(8)  and  (10)  of  the  Act).  For  this 
purpose,  there  is  a  significant  wage 
increase  if  the  wage  index  value  based 
on  wage  survey  data  collected  for  the 
cost  reporting  period  subject  to  the 
ceiling  is  at  least  8.0  percent  higher  than 
the  wage  index  value  based  on  survey 
data  collected  for  the  base  year  cost 


reporting  period.  If  survey  data  are  not 
available  for  the  cost  reporting  periods 
used  in  the  comparison,  the  wage  index 
value  based  on  the  latest  available 
survey  data  collected  prior  to  that  cost 
reporting  period  is  used. 

(ii)  Amount  of  the  adjustment.  The 
adjustment  for  a  significant  wage 
increase  equals  the  amount  by  which 
the  lesser  of  the  following  calculations 
exceeds  108  percent  of  the  increase  in 
the  national  average  hourly  earnings  for 
hospital  workers: 

(A)  The  rate  of  increase  in  the  average 
hourly  wage  In  the  geographic  area 
(determined  by  applying  the  applicable 
increase  in  the  area  wage  index  value  to 
the  rate  of  increase  in  the  national 
average  hourly  earnings  for  hospital 
workers). 

(B)  The  rate  of  increase  in  the 
hospital's  average  hourly  wage. 

(h)  (Reserved) 

(i)  Assignment  of  a  new  base  period — 
(1)  General  rule,  (i)  Effective  with  cost 
reporting  periods  beginning  on  or  after 
April  1, 1990,  HCFA  may  assign  a  new 
base  period  to  estabUsh  a  revised  ceiling 
if  the  new  base  period  is  more 
representative  of  the  reasonable  and 
necessary  cost  of  furnishing  inpatient 
services  and  all  the  following  conditions 

apply: 

(A)  The  actual  allowable  inpatient 
costs  of  the  hospital  in  the  cost 
reporting  period  that  would  be  affected 
by  the  revised  ceiling  exceed  the  target 
amount  estabUshed  under  paragraph  (c) 
of  this  section. 

(B)  The  hospital  documents  that  the 
higher  costs  are  the  result  of  substantial 
and  permanent  changes  in  furnishing 
patient  care  services  since  the  base 
period.  In  making  this  determination, 
HCFA  takes  into  consideration  the 
following  factors: 

(1)  Changes  in  the  services  provided 
by  the  hospital. 

(2)  Changes  in  apphcable  technologies 
and  medical  practices. 

(3)  Differences  in  the  severity  of 
illness  among  patients  or  types  of 
patients  served. 

(C)  The  adjustments  described  in 
paragraph  (g)  of  this  section  would  not 
result  in  recognition  of  the  reasonable 
and  necessary  costs  of  providing 
inpatient  services. 

(ii)  The  revised  ceiling  is  based  on  the 
necessary  and  proper  costs  incurred 
during  the  new  base  period. 

(A)  Increases  in  overhead  costs  (for 
example,  administrative  and  general 
costs  and  housekeeping  costs)  are  not 
taken  into  consideration  unless  the 
hospital  documents  that  these  increases 
result  from  substantial  and  permanent 
changes  in  furnishing  patient  are 
services. 


(B)  In  determining  whether  wage 
increases  are  necessary  and  proper, 
HCFA  takes  into  consideration  whether 
increases  in  wages  and  wage-related 
costs  for  hospitals  in  the  labor  market 
area  exceed  the  national  average 
increase. 

(2)  New  base  period.  The  new  base 
period  is  the  first  cost  reporting  period 
that  is  12  months  or  longer  that  reflects 
the  substantial  and  permanent  change. 

(3)  New  applicable  rate-of-increase 
percentages  and  update  factors.  The 
revised  target  amount  resulting  from  the 
assignment  of  a  new  base  period  is 
increased  by  the  applicable  rate-of- 
increase  percentages  (update  factors) 
described  in  paragraph  (c)(2)  of  this 
section. 

Subpart  F— Specific  Categories  of 
Costs 

1413.86    [AfTwnded] 

3.  In  §  413.86(h)(2),  in  the  second 
sentence,  the  phrase  "On  or  before  July 
1, 1986  and  before  July  1, 1987;"  is 
revised  to  read  "On  or  after  July  1, 1986, 
and  before  July  1, 1987,". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  May  11, 1993. 
Wim«mTol7,Ir.. 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Dated:  May  13, 1993. 
Donna  E.  ShalaU. 
Secretary. 

[Editorial  Note:  The  following 
addendum  and  appendixes  will  not 
appear  in  the  Code  of  Federal 
Regulations.) 

ADDENDUM— PROPOSED  SCHEDULE  OF 
STANDARDIZED  AMOUNTS  EFFECTIVE 
WITH  DISCHARQES  ON  OR  AFTER 
OCTOBER  1, 1993  AND  UPDATE  FACTORS 
AND  RATE-OF-INCREASE  PERCENTAGES 
EFFECTIVE  WITH  COST  REPORTING 
PERIODS  BEGINNING  ON  OR  AFTER 
OCTOBER  1,1993 

I.  Summary  and  Background 

In  this  addendum,  we  are  setting  forth 
the  proposed  amounts  and  factors  for 
determining  prospective  payment  rates 
for  Medicare  inpatient  operating  costs 
and  Medicare  inpatient  capital-related 
costs.  We  are  also  setting  forth  new 
proposed  rate-of-increase  percentages 
for  updating  the  target  amounts  for 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 

For  discharges  occurring  on  or  after 
October  1, 1993,  except  for  sole 
community  hospitals  and  hospitals 
located  in  Puerto  Rico,  each  hospital's 
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payment  per  disdiarge  under  the 
prospective  payment  system  will  be 
comprised  of  100  percent  of  the  Federal 
national  rate. 

Sole  community  hospitals  are  paid 
based  on  whichever  of  the  following 
rates  yields  the  greatest  aggregate 
payment:  the  Federal  national  rate,  the 
updated  hospital-s(>ecific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1967  cost  per  discharge.  Hospitals  in 
Puerto  Rico  are  paid  on  the  basis  of  a 
rate  per  discharge  comprised  of  75 
percent  of  a  Puerto  Rico  rate  and  25 
percent  of  a  national  rate  (section 
1886(d)(9KA)oftheAct). 

As  discussed  below  in  section  II,  we 
are  proposing  to  make  changes  in  the 
determination  of  the  prospective 
payment  rates  for  Medicare  inpatient 
operating  costs.  The  changes,  to  be 
applied  prospectively,  would  affect  the 
calculation  of  the  Federal  rates.  In 
section  III  we  discuss  changes  we  are 
proposing  to  make  in  the  determination 
of  the  prospective  payment  rates  for 
Medicare  inpatient  capital-related  costs. 
Section  IV  sets  forth  our  proposed 
changes  for  determining  the  rate-of- 
increase  hmits  for  hospitals  excluded 
from  the  prospective  payment  system. 
The  tables  to  which  we  refer  in  the 
preamble  to  the  proposed  rule  are 
presented  at  the  end  of  this  addendum 
in  section  V. 

n.  Proposed  Changes  to  Prospective 
Payment  Rates  for  Inpatient  Operating 
Costs  for  FY  1994 

The  basic  methodology  for 
determining  prospective  payment  rates 
for  inpatient  operating  costs  is  set  forth 
at  §  412.63  for  hospitals  located  outside 
of  Puerto  Rico.  The  basic  methodology 
for  determining  the  prospective 
payment  rates  for  inpatient  operating 
costs  for  hospitals  located  in  Puerto 
Rico  is  set  forth  at  §§  412.210  and 
412.212.  Below,  we  discxiss  the  manner 
in  which  we  are  changing  some  of  the 
factors  used  for  detemiining  the 
prospective  payment  rale*.  The  Federal 
and  Puerto  Rico  rate  changes,  once 
issued  as  final,  will  be  effective  with 
discharges  occurring  on  or  after  October 
1, 1993.  As  required  by  section 
1886(d)(4)(C)  of  the  Act,  we  must  adjust 
the  DRG  classifications  and  weighting 
factOTS  few  discharges  in  FY  1994. 

In  summary,  the  proposed 
standardized  amounts  set  forth  in 
Tables  la,  lb,  and  Ic  of  section  V  of  this 
addendum  were— 

•  Updated  by  4.2  percent  for  urban 
hospitals  and  5.7  percent  for  rural 
hospitals  (that  is,  the  market  basket 
percentage  increase  of  4.2  percent  for 
urban  areas  and  the  market  basket 


percentage  increase  of  4.2  percent  plus 
1.5  percent  for  rural  areas); 

•  Adjusted  to  ensure  budget 
neutraUty  as  provided  for  in  sections 
1886  (dM4)(C)(iii)  and  (d)(3)(E)  of  the 
Act  by  applying  new  budget  neutrality 
adjustment  factors  to  the  urban  and 
rural  standardized  amounts; 

•  Adjusted  to  ensure  budget 
neutrahty  as  provided  for  in  section 
1886(d)(8)(D)  of  the  Act  by  removing  the 
FY  1993  budget  neutrality  factor  and 
applying  a  revised  factor;  and 

•  Adjusted  by  removing  the  FY  1993 
outlier  offsets  and  applying  the  revised 
lurban  and  rural  outlier  o^ets. 

A.  Calculation  of  Adjusted 
Standardized  Amounts 

1.  Standardization  of  Base- Year  Costs  or 
Target  Amounts 

Section  1886(d)(2)(A)  of  the  Act 
required  the  establishment  of  base-year 
cost  data  containing  allowable  operating 
costs  per  discharge  of  inpatient  hospital 
services  for  each  ho^itaL  The  preamble 
to  the  September  1. 1983  interim  final 
rule  (48  FR  39763)  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standardized  amounts 
for  the  prospective  payment  system  and 
how  they  are  used  in  computing  the 
Federal  rates. 

Section  1886(d)(9)P)(i)  of  the  Act 
required  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1987.  The 
September  1, 1967  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043.  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  from  a  base  period  or.  for 
Puerto  Rico,  adjtisted  target  amounts 
from  a  base  period,  updated  and 
otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886  (d)(2)(C)  and 
(d)(9)(BHu)  of  the  Act  required  that  the 
updated  base-year  per  discharge  costs 
and.  for  Puerto  Rico,  the  updated  target 
amounts,  respectively,  be  stainiardized 
in  order  to  remove  from  the  cost  data 
the  effects  of  certain  sources  of  variation 
in  cost  among  hospitals.  These  include 
case  mix.  di^renoes  in  area  wage 
levels,  cost  of  Uving  adjustments  for 
Alaska  and  Hawaii,  indirect  medical 
education  costs,  and  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  pati^its. 

Since  the  standardized  amounts  have 
already  been  adjusted  for  differences  in 
case  mix.  wages,  cost-of-living,  indirect 


medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  no 
additional  adjustments  for  these  foctors 
for  FY  1994  were  made.  That  is,  the 
standardization  adjustments  reflected  in 
the  FY  1994  standardized  amounts  are 
the  same  as  those  reflected  in  the  FY 
1993  standardized  amounts. 

Sections  1886  (d)(2)(H)  and  (d)(3)(E) 
of  the  Act  require  that,  in  making 
payments  imder  the  prospective 
payment  system,  the  Secretary  adjust 
the  proportion  of  payments  that  are 
wage-related  (as  estimated  by  the 
Secretary  from  time  to  time).  Beginning 
with  October  1, 1990.  when  the  maAet 
basket  was  rebased,  we  have  considered 
71.40  percent  of  costs  to  be  labor-related 
for  purposes  of  the  prospective  payment 
system. 

2.  Computing  Urban  and  Rural  Averages 
Within  Geographic  Areas 

Section  1886(d)(3)  of  the  Act  requires 
the  Secretary  to  compute  three  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  Oiie  for 
hospitals  located  in  rural  areas;  one  for 
hospitals  located  in  large  urban  areas; 
and  one  for  hospitals  located  in  other 
urban  areas.  In  addition,  under  section 
1886(d)(9)(B)(iu)  of  the  Act.  the  average 
standardized  amount  per  discharge 
must  be  determined  for  hospitals 
located  in  urban  and  rural  areas  in 
Puerto  Rico.  Hospitals  in  Puerto  Rico 
are  paid  a  blend  of  75  percent  of  the 
applicable  Puerto  Rico  standardized 
amoimt  and  25  percent  of  a  national 
standardized  payment  amount. 

Section  1886(d)(2)(D)  of  the  Act 
defines  a  "large  urban  area"  as  an  urban 
area  with  a  population  of  more  than 
1,000,000.  In  addition,  section  4009(i)  of 
Public  Law  100-203  provides  that  a 
New  England  County  Metropolitan  Area 
(NECMA)  with  a  population  of  more 
than  970,000  is  classified  as  a  large 
urban  area.  As  required  by  section 
1886(d)(2)P)  of  the  Act,  population  size 
is  determined  by  the  Secretary  based  on 
the  latest  population  data  published  by 
the  Bureau  of  the  Census.  Under  that 
section,  urban  areas  that  do  not  meet  the 
definition  of  a  "large  urban  area"  are 
referred  to  as  "other  urban  areas." 

Based  on  1991  population  estimates 
published  by  the  Bureau  of  the  Census, 
51  large  urban  areas  meet  the  criteria  to 
be  defined  as  large  urban  areas  for  FY 
1994.  These  areas  are  identified  by  an 
asterisk  in  Table  4a. 

Table  la  contains  the  three  natiooal 
standardized  amoxmts  that  would 
continue  to  be  applicable  to  most 
hospitals.  Under  section 
1886(dK9)(A)(ii)  of  the  Act.  die  national 
standardized  pajrment  amount 
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applicable  to  hospitals  in  Puerto  Rico 
consists  of  the  dischaige-waighted 
average  of  the  national  rural 
standardized  amount,  the  national  large 
urban  standardized  amoimt  and  the 
naticmal  other  urban  standardized 
amount  (as  set  forth  in  Table  la}.  The 
national  average  standardized  amount 
for  Puerto  Rico  is  set  forth  in  Table  Ic. 
This  table  also  includes  the  three 
standardized  amounts  that  would  be 
applicable  to  most  hospitals  in  Puerto 
Rico. 

3.  Updating  the  Average  Standardized 
Amounts 


,  In  accordance  with  section 
i886(d)(3)(A)  of  the  Act,  we  are 
proposing  to  update  the  large  urban, 
other  urban,  and  rural  average 
standardized  amounts  using  the 
applicable  percentage  increases 
specified  in  section  1886{b){3)(B){i)  of 
the  Act.  Section  1886(b)(3){B)(i)(IX)  of 
the  Act  specifies  the  following  update 
fiactors  for  the  standardized  amounts  for 
FY  1994: 

•  The  market  basket  percentage 
increase  of  4.2  percent  for  hospitals 
located  in  urban  areas. 

•  The  market  basket  percentage 
increase  plus  1.5  percentage  points  (that 
is,  5.7  percent)  for  hospitals  located  in 
rural  areas. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 
Tlie  most  recent  forecasted  hospital 
market  basket  increase  for  FY  1994  is 
4.2  percent. 

Although  the  update  factor  for  FY 
1994  is  set  by  law,  we  were  required  by 
section  1886(e)(3)(B)  of  the  Act  to  report 
to  Congress  no  later  than  March  1. 1993 
on  our  initial  recommendation  of 
update  factors  for  FY  1994  for  both 
prospective  payment  hospitals  and 
hospitals  excluded  from  Uie  prospective 
payment  system.  For  general 
information  purposes,  we  have  included 
the  report  to  G>ngress  as  Appendix  B  to 
this  proposed  rule.  This 
recommendation  was  based  on  an 
earlier  forecast  of  the  hospital  market 
basket  increase.  Our  p>roposed 
recommendation  on  the  update  factors 
(which  is  required  by  sections  1886 
(e)(4)(A)  and  (e)(5)(A)  of  the  Act),  as 
well  as  our  responses  to  ProPAC's 
recommendation  concerning  the  update 
factor,  is  set  forth  as  Appendix  D  to  this 
proposed  rule. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

a.  Recalibration  of  ORG  weights  and 
updated  wage  index— budget  neutrality 
adjustment.  Section  1886(d)(4)(C)(iii)  of 


the  Act  specifies  that  beginning  in  FY 
1991.  the  annual  DRG  reclassifications 
and  recalibration  of  the  relative  weights 
must  be  made  in  a  manner  that  ensures 
that  aggregate  payments  to  hospitals  are 
not  affacted.  As  discussed  in  section  n 
of  the  preamble,  we  normalized  the 
recahbrated  DRG  weights  by  an 
adjustment  factor,  so  that  the  average 
case  weight  after  recaUbration  is  equal 
to  the  average  case  weight  prior  to 
recaUbration.  While  this  adjustment  is 
intended  to  enstire  that  recalibration 
does  not  aSect  total  payments  to 
hospitals,  our  analysis  indicates  that  the 
normalization  adjustment  does  not 
necessarily  achieve  budget  neutrahty 
with  respect  to  aggregate  payments  to 
hospitals. 

Section  1886(d)(3)(E)  of  the  Act 
specifies  that  the  hospital  wage  index 
must  be  updated  based  on  new  survey 
data  no  later  than  October  1, 1990  and 
on  an  annual  basis  beginning  October  1, 
1993.  This  provision  also  requires  that 
any  updates  or  adjustments  to  the  wage 
index  must  be  made  in  a  manner  that 
ensures  that  aggregate  payments  to 
hospitals  are  not  afiiected  by  the  change 
in  the  wage  index 

To  comply  with  the  reqiiirement  of 
section  1886(dM4)(C)(iii)  of  the  Act  that 
the  DRG  reclassification  changes  and 
recaUbration  of  the  relative  weights  be 
budget  neutral  and  the  requirement  in 
section  1886(d)(3)(E)  of  the  Act  that  the 
updated  wage  index  be  implemented  in 
a  budget  neutral  manner,  we  compared 
aggregate  payments  using  the  FY  1993 
relative  weights  and  the  wage  index 
effective  October  1, 1992  to  aggregate 
payments  using  the  proposed  FY  1994 
relative  v^reights  and  wage  index.  The 
same  methodology  was  used  for  the  FY 
1993  budget  neutraUty  adjustment.  (See 
the  discussion  in  the  September  1, 1992 
final  rule  (57  FR  39832).)  Based  on  this 
comparison,  we  computed  a  budget 
neutraUty  adjustment  factor  equal  to 
.997819.  This  budget  neutraUty 
adjustment  factor  is  applied  to  the 
standardized  amounts  without  removing 
the  effects  of  the  FY  1993  budget 
neutraUty  adjustment  We  do  not 
remove  the  prior  budget  neutrality 
adjustment  because  the  statute  requires 
that  aggregate  payments  after  the 
chants  in  the  DRG  relative  weights  and 
wage  index  equal  estimated  payments 
prior  to  the  changes.  If  we  removed  the 
prior  year  adjustment,  we  would  not  be 
able  to  satisfy  this  ccmdition. 

In  addition,  we  are  proposing  to 
continue  to  apply  the  same  FY  1994 
adjustment  factor  to  the  hospital- 
specific  rates  that  are  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1. 1993.  in  order  to  ensure  that 
we  meet  the  statutory  reqiiirement  that 


aggregate  payments  neither  increase  nor 
decrease  as  a  result  of  the 
implementation  of  the  DRG  weights  and 
updated  wage  index.  (See  the  discussion 
in  the  September  4, 1990  final  rule  (55 
FR  36073).} 

b.  Reclassified  Hospitals— Budget 
Neutrality  Adjustment.  Section 
1886(d)(8)(B)  of  the  Act  provides  that 
certain  rural  hospitals  are  deemed  urban 
effective  with  discharges  occurring  on 
at  after  October  1. 1988.  In  addition, 
section  1886(dKlO)  of  the  Act  provides 
for  the  reclassification  of  hospitals 
based  on  determinations  by  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB).  Under  section 
1886(d){10)  of  the  Act.  a  hospital  may  be 
reclassified  for  purposes  of  the 
standardized  amoimt  or  the  wage  index, 
or  both. 

Section  1886(d)(8)(D)  of  the  Act 
specifies  two  budget  neutrality 
objectives  that  must  be  met.  First,  the 
FY  1994  urban  standardized  amounts 
are  to  be  adjusted  so  as  to  ensure  that 
total  aggregate  payments  under  the 
prospective  paymenr system  after 
implementation  of  the  provisions  of 
sections  1886(d)(8)  (B)  and  (C)  and 
1886(d}(lO)  of  the  Act  are  equal  to  the 
aggregate  prospecUve  payments  that 
would  have  been  made  absent  these 
provisions.  Second,  the  rural 
standardized  amounts  are  to  be  adjusted 
to  ensure  that  aggregate  payments  to 
rural  hospitals  not  affiected  by  these 
provisions  neither  increase  nor  decrease 
as  a  result  of  implementation  of  these 
provisions.  We  note  that  some  rural 
referral  centers  have  been  reclassified 
for  purposes  of  the  standardized 
amount.  The  budget  neutrality 
adjustment  for  geographic 
reclassifications  does  not  include  the 
cost  of  paying  the  other  urban 
standardized  amount  to  rural  referral 
centers  or  hospitals  that  lost  their  rural 
referral  center  status  as  a  result  of 
reclassification,  since  they  would 
already  be  paid  on  this  basis  in  the 
absence  of  reclassification.  Rather,  the 
budget  neutraUty  adjustment  includes 
only  the  difference  between  the 
payments  to  these  hospitals  after 
reclassification  and  payments  as  a  rural 
referral  center  before  reclassification  (for 
example,  higher  disproportionate  share 
payments  or  the  difference  between 
large  urban  and  other  urban  rates,  as 
appUcable)  The  foUowing  adjustment 
factors,  necessary  to  achieve  the 
requisite  budget  neutraUty  constraints, 
were  appUed  to  the  proposed 
standardized  amounts: 
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Urtan 

Rural 

.993665 

.998805 

The  adjustment  factors  are  applied  to 
the  standardized  amounts  af^er 
removing  the  effects  of  the  FY  1993 
budget  neutrality  adjustment  factors.  We 
note  that  the  proposed  FY  1994 
adjustments  reflect  wage  index  and 
standardized  amount  reclassifications 
approved  by  the  MGCRB  or  the 
Administrator  as  of  March  15, 1993.  The 
effects  of  any  additional  reclassification 
changes  resulting  from  appeals  and 
review  of  the  MGCRB 's  decisions  for  FY 
1994  or  from  a  hospital's  request  for  the 
withdrawal  of  a  reclassification  request 
will  be  reflected  in  the  final  budget 
neutrality  adjustment  required  under 
section  1886(d)(8)(D)  of  Uie  Act  and 
published  in  the  final  rule  for  FY  1994. 

c.  Retroactive  budget  neutrality 
adjustment  to  reflect  FY  1993  midyear 
wage  index  corrections.  In  the 
September  4, 1990  final  rule  (55  FR 
36042),  we  set  forth  under  §  412.63(1) 
(redesignated  at  §  412.63(p))  our  policy 
for  making  midyear  corrections  in  the 
wage  index  and  applying  those 
corrections  on  a  prospective  basis 
effective  with  discharges  occurring  after 
the  date  the  corrections  are  made.  As 
described  in  that  rule,  when  midyear 
corrections  are  made  imder  the 
provisions  of  §  412.63(1).  the  correction 
in  the  wage  index  value  for  the  affected 
area  is  effective  prospectively  from  the 
date  the  revision  is  made;  however,  both 
the  corresponding  prospective 
adjustment  to  the  wage  index  values  for 
all  other  wage  areas  (to  reflect  the  effect 
of  the  corrected  data  on  the  national 
average  hourly  wage),  and  the  budget 
neutrality  adjustment  to  the 
standardized  amounts  required  by 
section  1886(d)(3)(E)  of  the  Act  (to 
account  for  the  effect  on  payments  of 
the  midyear  corrections),  are  not  made 
until  the  beginning  of  the  next  fiscal 
year.  We  note  that  midyear  wage  index 
corrections  will  not  be  recognized  in  FY 
1994. 

To  account  for  the  effect  that  midyear 
corrections  in  the  wage  index  for  FY 

1993  had  on  program  payments  for  that 
year,  we  have  computed  a  retroactive 
budget  neutrality  adjustment  factor  of 
.998286.  This  adjustment  was  computed 
by  comparing  FY  1993  aggregate 
payments  before  the  wage  data 
corrections  were  made  with  aggregate 
payments  after  the  revised  wage  index 
values  were  implemented.  This    • 
adjustment  has  been  applied  to  the  FY 

1994  standardized  amounts  after 
removing  the  effects  of  the  FY  1993 
budget  neutrality  adjustment  for 


midyear  wage  corrections  made  in  FY 
1992. 

d.  Outliers.  Section  1886(d)(5)(A)  of 
the  Act  provides  that,  in  addition  to  the 
basic  prospective  payment  rates, 
payments  must  be  made  for  discharges 
involving  day  outliers  and  may  be  made 
for  cost  outliers.  Section  1886(d)(3)(B)  of 
the  Act  requires  that  the  urban  and  rural 
standardized  amounts  be  separately 
reduced  by  the  proportion  of  estimated 
total  DRG  payments  attributable  to 
estimated  outlier  payments  for  hospitals 
located  in  urban  areas  and  those  located 
in  rural  areas.  Section  1886(d)(9)(B)(iv) 
of  the  Act  requires  that  the  urban  and 
rural  standardized  amounts  applicable 
to  hospitals  in  Puerto  Rico  be  reduced 
by  the  proportion  of  estimated  total  DRG 
payments  attributable  to  estimated 
outlier  payments. 

Consequently,  instead  of  a  uniform 
reduction  factor  applying  eaually  to  all 
the  standardized  amounts,  tnere  are  two 
separate  reduction  factors,  one 
applicable  to  the  urban  standardized 
amounts  and  the  other  applicable  to  the 
rural  standardized  amounts. 
Furthermore,  section  1886(d)(5)(A)(iv) 
of  the  Act  directs  that  outlier  payments 
in  any  year  may  not  be  less  than  5 
percent  nor  more  than  6  percent  of  total 
payments  projected  to  be  made  based  on 
the  prospective  payment  rates. 

{.Factors  affecting  outlier  thresholds. 
In  the  September  1, 1992  final  rule  (at 
57  FR  39783),  we  discussed  several 
factors  that  could  have  been  responsible 
for  FY  1991  outlier  payments  being 
lower  than  expected.  We  also  stated  our 
intention  to  explore  possible 
refinements  to  the  outlier  estimation 
methodology  that  would  help  ensure 
that  actual  outlier  payments  are  as  close 
as  possible  to  estimated  outlier 
payments  (as  a  fraction  of  total  DRG 
payments). 

We  examined  the  various  adjustment 
factors  that  are  used  to  estimate  cost 
outlier  payments.  These  include 
adjustments  for  the  indirect  costs  of 
medical  education  (IME)  and  for 
hospitals  serving  a  disproportionate 
share  of  low  income  patients  PSH),  the 
hospital  cost-to-charge  ratios,  and  the 
charge  inflation  factor.  We  decided  not 
to  make  any  adjustments  to  the  IME  and 
DSH  adjustments  currently  used  to 
estimate  outlier  payments  because  they 
do  not  change  in  any  predictable 
fashion.  As  a  result,  there  is  no  accurate 
adjustment  that  we  can  make  to  these 
adjustment  factora  that  would  improve 
oiu  estimation  methodology.  However, 
we  have  noted  a  continued  trend  with 
respect  to  changes  in  costs  relative  to 
charges.  Over  time,  charges  have 
continued  to  increase  at  a  faster  rate 
than  costs,  so  that  cost-to-charge  ratios 


have  been  declining.  Because  we  use  the 
latest  available  cost-to-charge  ratios 
(which  may  be  as  much  as  2  years  old) 
to  convert  billed  charges  to  costs  for 
purposes  of  estimating  cost  outlier 
payments,  we  may  be  overestimating 
outlier  payments  in  setting  the 
thresholds.  As  a  result,  actual  payments 
may  be  lower  than  estimated,  hi  order 
to  alleviate  this  problem,  we  are 
proposing  to  use  a  cost  inflation  factor 
rather  than  a  charge  inflation  factor  to 
estimate  FY  1994  costs.  In  other  words, 
instead  of  inflating  the  FY  1992  charge 
data  by  a  charge  inflation  factor  for  2 
yeare  in  order  to  estimate  FY  1994 
charge  data  and  then  applying  the  cost- 
to-charge  ratio,  we  will  adjust  the 
charges  by  the  cost-to-charge  ratio  and 
then  inflate  the  estimated  costs  for  2 
years  of  cost  inflation.  In  this  manner, 
we  will  be  automatically  adjusting  for 
any  changes  in  the  cost-to-charge  ratios 
that  may  occur,  since  the  relevant 
variable  is  the  costs  estimated  for  a 
given  case. 

In  setting  the  proposed  FY  1994 
outlier  thresholds,  we  used  a  cost 
inflation  factor  of  9.2  percent.  This  is 
the  average  increase  in  cost  per  case 
between  PPS-5  (data  from  cost  reporting 
periods  beginning  in  FY  1988)  and  PPS- 
7  (data  from  cost  reporting  periods 
beginning  in  FY  1990),  for  a  matched  set 
of  hospitals.  We  made  an  audit 
adjustment  for  any  cost  report  that  had 
not  been  settled,  based  on  the  average 
ratio  between  submitted  and  final  cost 
report  data.  This  adjustment  was  made 
separately  for  Medicare  inpatient  capital 
costs  and  Medicare  inpatient  operating 
costs.  We  used  the  actual  settlement 
ratio  for  PPS-5  cost  report  data,  since 
most  cost  reports  for  that  period  had 
been  settled,  but  used  the  settlement 
ratio  from  PPS-6  (data  from  cost 
reporting  periods  beginning  in  FY  1989) 
for  the  PPS-7  cost  reports,  since  the 
PPS-7  settlement  ratio  currently 
available  is  based  on  many  fewer 
hospitals  (approximately  39  percent,  as 
opposed  to  88  percent  for  PPS-6).  We 
hope  to  use  PPS-8  data  (from  cost 
reporting  periods  beginning  in  FY  1991) 
in  setting  the  cost  inflation  factor  for  the 
final  rule;  currently,  there  are  not 
enough  cost  reports  on  file  for  FY  1991 
to  make  an  accurate  estimate  using  the 
PPS-8  data. 

In  the  September  1, 1992  final  rule  (at 
57  FR  39782),  we  stated  our  intention  to 
examine  the  use  of  separate  ancillary 
and  routine  cost-to-charge  ratios  in 
determining  cost  outlier  payments.  The 
RAND  Corporation  has  studied  the  use 
of  separate  ancillary  and  routine  cost-to- 
charge  ratios  in  determining  cost  outlier 
payments,  and  the  results  show  some 
potential  for  improvement  in  payments. 
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However,  we  do  not  believe  that  it 
would  be  appropriate  to  make  a  change 
to  cost  outlier  payment  policy  until  the 
results  of  the  day  outlier  payment 
change  have  been  completely 
incorporated  into  the  discharge  data. 
The  RAND  study  indicates  that  the  most 
appropriate  timeframe  for  implementing 
any  change  to  the  use  of  separate 
ancillary  and  routine  cost-to-chaxge 
ratios  would  be  in  the  context  of  further 
possible  changes  to  day  outlier  payment 
p<^cy. 

A  recent  report  for  ProPAC  by  Jack 
AsU>y,  "The  Accuracy  of  Cost  Measures 
Derived  from  Medicare  Cost  Report 
Data"  (intramural  report  1-93-01,  March 
1903),  compares  cost  measures  derived 
firom  the  cost  report  with  costs  derived 
from  sophisticated  hospital  cost 
accoimting  systems,  which  were 
assumed  to  be  correct  for  the  purposes 
of  the  study.  The  study  suggests  mat 
while  the  cost  report  is  reliable  for 
estimating  total  costs,  it  is  much  less 
reliable  for  estimating  separate  routine 
and  ancillary  costs.  Inpatient  ancillary 
costs  were  imderstated  using  the  cost 
report,  while  inpatient  routine  costs 
were  overstated.  This  analysis  is  based 
on  an  extremely  small  sample  (17 
hospitals,  using  FY  1988  data),  but  it 


nonetheless  suggests  that  some  caution 
is  necessary  in  considering  the  use  of 
separate  ancillary  and  routine  cost-to- 
charge  ratios. 

ii.  FY  1992  and  FY  1993  outlier 
payments.  In  the  June  4. 1992  proposed 
rule  (57  FR  23645),  we  discussed  several 
reasons  for  a  difference  between  actual 
and  estimated  outlier  payments  as  a 
percentage  of  total  DRG  payments  for 
FY  1992.  At  that  time,  we  estimated  that 
actual  FY  1992  outlier  payments  would 
be  approximately  3.6  percent  of  FY  1992 
total  DRG  payments.  We  also  estimated 
that  total  DRG  payments  for  FY  1992 
would  be  higher  than  estimated  at  the 
time  that  we  set  the  FY  1992  outlier 
thresholds.  Thus,  we  stated  our  belief 
that  hospitals  ware  not  necessarily 
disadvantaged  by  the  lower  than 
estimated  outUer  pajment  percentage. 
Our  current  estimate  is  that  actual  FY 
1992  outlier  payments  will  be 
approximately  3.5  percent  of  total  DRG 
payments.  At  the  same  time,  wa 
estimate  that  FY  1992  total  DRG 
pa3rments  per  case  were  2.3  percent 
higher  than  we  estimated  when  we  set 
the  FY  1992  outlier  thresholds.  This 
estimate  is  based  on  the  June  30, 1992 
update  of  the  provider-specific  file  and 


the  December  31. 1992  update  of  the 
MedPAR  file. 

We  beUeve  that  using  a  cost  inflation 
factor  in  setting  the  FY  1994  outher 
thresholds,  rather  than  a  charge 
inflation  fector,  will  further  improve  our 
estimation  methodology  in  order  that 
actual  outlier  payments  as  a  percentage 
of  total  DRG  payments  will  equal 
estimated  outlier  payments  as  a 
percentage  of  total  DRG  payments. 

In  the  September  1, 1992  final  rule, 
we  set  the  outlier  thresholds  so  that 
estimated  operating  outhOT  payments 
were  equal  to  5.1  percent  of  estimated 
total  estimated  operating  prospective 
payments.  We  currently  estimate  that 
FY  1993  outher  payments  will  be  4.5 
percent  of  total  DRG  payments. 

We  note  that  the  payment  adjustment 
factors  for  IME  and  DSH  have  dianged 
much  less  between  the  FY  1993  final 
rule  and  our  current  estimates  than  they 
did  in  the  analysis  completed  in  the  FY 
1993  proposed  rule  (at  57  FR  23645)  for 
FY  1992  outlier  payments.  The 
operating  cost-to-charge  ratio  continues 
to  decrease,  but  we  believe  that  we  have 
controlled  for  that  in  our  FY  1994 
outlier  estimation  by  using  the  cost 
inflation  factor,  as  described  above. 


FY  1993  ffney  rule 
FY1994NPRM... 


DSH 


0.0426 
0.0457 


IME 


0.0506 
0.0510 


Operating 
Cost-to- 
charge  ra- 


0.632S 
0.6188 


Note:  The  FY  1993  estimate  is  based  on  the 
6/30/92  provider-specific  file;  tlie  FY  1994 
estimate  is  based  on  the  12/31/92  file. 

Although  we  now  estimate  that  FY 
1993  outher  payments  will  be  0.6 
percent  lower  than  anticipated,  we  note 
that  FY  1993  total  DRG  payments  per 
case  will  be  approximately  1.1  percent 
higher  than  we  estimated  when  setting 
the  FY  1993  outUer  thresholds,  hi 
addition,  we  note  that  the  estimate  of 
the  market  basket  rate  of  increase  used 
to  set  the  FY  1993  rates  was  4.1 
percentage  points,  while  our  ciirrent 
estimate  for  the  FY  1993  market  basket 
rale  of  increase  is  3.3  percent.  Thus,  the 
net  effect  is  that  hospitals  are  receiving 
higher  FY  1993  payments  than  would 
have  been  established  based  on  the 
more  recent  data. 

We  will  continue  to  evaluate  possible 
refinements  to  outher  payment  poUcy, 
such  as  the  use  of  separate  routine  and 
ancillary  cost-to-chai^e  ratios  (as 
described  above)  in  order  to  better 


simulate  outher  payments  as  a 
percentage  of  total  DRG  payments. 

iii.  FY  1994  outUer  thresholds.  For  FY 
1993.  the  day  outher  threshold  is  the 
geometric  mean  length  of  stay  for  each 
DRG  plus  the  lesser  of  23  days  or  3.0 
standard  deviations.  The  cost  outher 
threshold  is  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$35,500  ($32,500  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  inpatient  capital-related 
costs).  The  outher  adjustments  for  FY 
1993  standardized  amounts  were 
.944598  for  the  urban  rates,  .978420  for 
the  rural  rates,  and  .9496  for  the  capital 
Federal  rate. 

For  FY  1994.  we  propose  to  set  the 
day  outlier  threshold  at  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  23  days  or  3.0  standard 
deviations  and  the  cost  outher  threshold 
at  the  greater  of  2.0  times  the 
prospective  payment  rate  for  the  DRG  or 
$36,000  ($33,000  for  hospitals  that  have 


not  yet  entered  the  prospective  paj^nent 
system  for  capital-related  costs). 

The  FY  1994  outher  thresholds  would 
result  in  a  shght  increase  in  the 
proportion  of  outliers  paid  as  cost 
oudiers  relative  to  those  paid  as  day 
outhers.  We  estimate  that  48.0  percent 
of  outlier  cases  would  be  paid  using  the 
cost  outlier  methodology  and  52.0 
percent  would  be  paid  using  the  day 
outlier  methodology.  Cases  that  meet 
the  day  outlier  threshold  but  that  would 
be  paid  using  the  cost  outlier 
methodology,  because  it  yields  the 
higher  payment,  would  represent  17.4 
percent  of  all  outher  cases.  Our 
simulation  of  FY  1994  outlier  payments 
based  on  FY  1992  MedPAR  data 
indicates  that  the  percentage  of  outUer 
cases  that  would  quaUfy  as  day  outliers 
is  about  69.4  percent.  The  cases 
quahfying  as  day  outliers  will  receive 
73.7  percent  of  o{>erating  outlier 
payments  in  FY  1994.  An  estimated  30.6 
percent  of  outher  cases  would  be  cost- 
only  outher  cases,  which  would  receive 
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about  26.3  percent  of  operating  outlier 
payments.  The  following  table 
illustrates  this  finding  in  greater  detail: 


Type  of  outlier 


Meets  day  threshold  only  

Meets  day  and  cost  thresholds,  paid  using  day  methodology 
Meets  day  and  cost  thresholds,  paid  using  cost  methodology 

Subtotal— all  cases  meeting  day  threshold 

Meets  cost  threshold  only 

Total 


Percentage  of 
outliei  cases 


43.3 

8.7 

17.4 


69.4 
30.6 


100.0 


Percentage  of 

operating 

outfierpay- 

ments 


18.0 
13.1 
42.5 


73.7 
26.3 


100.0 


Percentage  of 

capital  outlier 

payments 


16.6 
12.1 
42.0 


70.6 
29.4 


100.0 


Percentage  of 
total  outiler 
payments 


17.9 
13.0 
42.5 

73.4 
26.6 


100.0 


When  we  modeled  the  combined 
operating  and  capital  outlier  payments, 
we  found  that  using  a  common  set  of 
thresholds  resulted  in  a  slightly  higher 
percentage  of  outlier  payments  for 
capital-related  costs  than  for  operating 
costs.  We  estimate  the  proposed 


thresholds  for  FY  1994  would  result  in 
outlier  payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  5.45 
percent  of  capital  pajrments  based  on 
the  Federal  rate. 

We  are  proposing  to  establish  outlier 
thresholds  that  would  be  applicable  to 


both  inpatient  operating  costs  and 
inpatient  capital-related  costs.  The 
proposed  outlier  adjustment  factors 
applied  to  the  standardized  amoimts 
and  the  capital  Federal  rate  for  FY  1994 
are  as  follows: 


Urban  stand- 
ardized 
amount 

.945752 


We  would  apply  the  proposed  outlier 
adjustment  factors  after  removing  the 
effects  of  the  FY  1993  outHer  adjustment 
factors  on  the  standardized  amounts  and 
the  capital  Federal  rate. 

We  are  proposing  to  continue  to  set 
the  outlier  thresholds  so  that  estimated 
outlier  payments  equal  5.1  percent  of 
estimated  total  operating  prospective 
payments.  The  model  that  we  use  to 
determine  the  outlier  thresholds 
necessary  to  target  our  desired  outlier 
payment  percentage  for  FY  1994  uses 
the  FY  1992  MedPAR  file  and  the  most 
recent  available  information  on 
hospital-specific  payment  parameters 
(such  as  the  cost-to-charge  ratios).  This 
information  is  based  on  the  December, 
1992  update  of  the  provider-specific  file 
used  in  the  PRICER  program. 

iv.  Other  changes  concerning  outliers. 
Because  of  the  change  to  the  calculation 
of  day  outlier  pajmaents  beginning  in  FY 
1993,  we  are  now  including  the 
arithmetic  mean  length  of  stay  in  Table 
5  of  section  V  of  this  addendum.  When 
we  recalibrate  DRG  weights,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight  and  geometric  mean 
length  of  stay.  DRGs  that  do  not  have  at 
least  10  cases  are  considered  to  be  low 
volume  DRGs.  For  the  low  volume 
DRGs,  we  use  the  original  geometric 


Rural  stand- 
ardized 
amount 

.977589 


Capital  federal 
rate 

.9455 


mean  lengths  of  stay,  because  no 
arithmetic  mean  length  of  stay  was 
calculated  based  on  the  originaldata. 

Table  8a  in  section  V  of  this 
addendum  contains  the  updated 
Statewide  average  operating  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals  to  be  used  in  calculating 
cost  outlier  payments  for  those  hospitals 
for  which  the  intermediary  is  unable  to 
compute  a  reasonable  hospital-specific 
cost-to-charge  ratio.  Effective  October  1, 
1993,  these  Statewide  average  ratios 
replace  the  ratios  published  in  the 
September  1, 1992  final  rule  (57  FR 
39944).  Table  8b  contains  comparable 
Statewide  average  capital  cost-to-charge 
ratios.  These  average  ratios  would  be 
used  to  calculate  cost  outlier  payments 
for  those  hospitals  for  which  the 
intermediary  computes  operating  cost- 
to-charge  ratios  lower  than  0.300234  or 
greater  than  1.27519  and  capital  cost-to- 
charge  ratios  lower  than  0.01256  or 
greater  than  0.25700.  This  range 
represents  3.0  standard  deviations  (plus 
or  minus)  from  the  mean  of  the  log 
distribution  of  cost-to-charge  ratios  for 
all  hospitals.  The  cost-to-charge  ratios  in 
Tables  8a  and  8b  would  be  applied  to 
all  hospital-specific  cost-to-charge  ratios 
based  on  cost  report  settlements 
occxirring  during  FY  1994. 


B.  Adjustments  for  Area  Wage  Levels 
and  Cost  of  Living 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  would  be 
made  by  the  intermediaries  in 
determining  the  prospective  payment 
rates  as  described  in  this  addendum.  For 
discussion  purposes,  it  is  necessary  to 
present  the  adjusted  standardized 
amounts  divided  into  labor  and 
nonlabor  portions.  Tables  la,  lb,  and  Ic, 
as  set  forth  in  this  addendum,  contain 
the  actual  labor-related  and  nonlabor- 
related  shares  that  will  be  used  to 
calculate  the  prospective  payment  rates 
for  hospitals  located  in  the  50  States,  the 
District  of  Columbia,  and  Puerto  Rico. 

1.  Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(3)(E)  and 
1886(d)(9)(C){iv)  of  the  Act  require  that 
an  adjustment  be  made  to  the  labor- 
related  portion  of  the  prospective 
pay-ment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  the 
intermediaries  by  multiplying  the  labor- 
related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 


Federal  Register  /  Vol.  58,  No.  100  /  Wednesday,  May  26,  1993  /  Proposed  Rules  30273 


ni  of  the  preamble,  we  discuss  certain 
revisions  we  are  making  to  the  wage 
index.  This  index  is  set  forth  in  Tables 
4a  through  4e  of  this  addendum. 

2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii 

Section  1886(d)(5)(H)  of  the  Act 
authorizes  an  adjustment  to  take  into 
account  the  unique  circumstances  of 
hospitals  in  Alaska  and  Hawaii.  Higher 
labor-related  costs  for  these  two  States 
are  taken  into  account  in  the  adjustment 
for  area  wages  described  above.  For  FY 
1994,  the  adjustment  necessary  for 
nonlabor-related  costs  for  hospitals  in 
Alaska  and  Hawaii  would  be  made  by 
the  intermediaries  by  multiplying  the 
nonlabor  portion  of  the  standardized 
amoimts  by  the  appropriate  adjustment 
factor  contained  in  the  table  below.  If 
the  Office  of  Personnel  Management 
releases  revised  cost-of-living 
adjustment  factors  before  August  1, 
1993,  we  wrill  publish  them  in  the  final 
rule  and  use  them  for  FY  1994 
payments. 

Table  of  Cost-of-Living  Adjust- 
ment Factors,  Alaska  and  Hawaii 
Hospitals 


1  25 

Heiwail: 

Oahu 

1  225 

Kauai 

1  175 

Maui 

1.20 

Mninkai 

1.20 

1  anai 

1.20 

Hawaii 

1.15 

(The  above  factors  are  based  on  data 
obtained  from  the  U.S.  Office  of  Personnel 
Management.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  n  of  the 
preamble,  we  have  developed  a 
classification  system  for  all  hospital 
discharges,  assigning  them  into  DRGs, 
and  have  developed  relative  weights  for 
each  DRG  that  are  intended  to  reflect  the 
resource  utilization  of  cases  in  each 
DRG  relative  to  Medicare  cases  in  other 
DRGs.  The  intermediary  makes  an 
adjustment  to  the  prospective  payment 
rate  by  multiplying  the  standardized 
amount  by  the  relative  weight  for  the 
DRG  to  which  the  discharge  is  assigned. 

Table  5  of  section  V  of  this  addendum 
contains  the  relative  weights  that  we 
propose  to  use  for  discharges  occurring 
in  FY  1994.  These  fectors  have  been 
recalibrated  as  explained  in  section  n  of 
the  preamble. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1994 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1994: 


Prospective  payment  rate  for  all 
hospitals  located  outside  Puerto  Rico 
except  sole  community 
ho8pitals=Federal  rate. 

Prospective  payment  rate  for  sole 
commimity  ho8pitals=Whichever  of 
the  following  rates  yields  the  greatest 
aggregate  payment:  100  percent  of  the 
Federal  rate,  100  percent  of  the  FY 
1982  hospital-specific  rate,  or  100 
percent  of  the  FY  1987  hospital- 
specific  rate. 

Prospective  payment  rate  for  Puerto 
Rico=75  percent  of  the  Puerto  Rico 
rate  +  25  percent  of  a  discharge- 
weighted  average  of  the  large  urban, 
other  urban,  and  rural  national  rates. 

1.  Federal  Rate 

For  discharges  occurring  on  or  after 
October  1, 1993  and  before  October  1, 
1994,  except  for  sole  commimity 
hospitals  and  hospitals  in  Puerto  Rico, 
the  hospital's  rate  is  comprised 
exclusively  of  the  Federal  national  rate. 
Hospitals  located  in  coimties  that  were 
reclassified  from  urban  to  rural  due  to 
redesignation  of  MSAs  by  the  Office  of 
Management  and  Budget  shall  have 
their  rural  average  standardized  amount 
adjusted  on  the  basis  of  an  additional 
amount  that  equals  two-thirds  of  the 
difference  between  the  urban  and  rural 
standardized  amounts.  See  section  IV  of 
the  preamble  for  a  detailed  discussion  of 
this  provision. 

The  Federal  rates  are  determined  as 
follows: 

Step  1 — Select  the  appropriate 
national  adjusted  standardized  amount 
considering  the  type  of  hospital  and 
designation  of  the  hospital  as  large 
urban,  other  urban,  or  rural  (see  Tables 
la  and  lb,  section  V  of  this  addendum). 

Step  2— Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a,  4b,  and  4c, 
section  V  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Haw6ui,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living 
adjustment  factor. 

Step  4 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  imder  Step  3). 

Step  5 — ^Multiply  the  final  amount 
fi'om  Step  4  by  the  relative  weight 
corresponding  to  the  appropriate  DRG 
(see  Table  5,  section  V  of  this 
addendum). 

2.  Hospital-Specific  Rate  (Applicable 
Only  to  Sole  Community  Hospitals) 

Sections  1886(d)(5)(D)(i)  and  (b)(3)(C) 
of  the  Act  provide  that  sole  commimity 
hospitals  are  paid  based  on  whichever 


of  the  following  rates  yields  the  greatest 
aggregate  payment:  the  Federal  rate,  the 
updated  hospital-specific  rate  based  on 
FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1, 1983  interim 
final  rule  (48  FR  39772);  the  April  20, 
1990  final  rule  vfith  comment  (55  FR 
15150);  and  the  September  4, 1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
hospital-specific  rates  for  FY  1994  cost 
reporting  periods.  For  cost  reporting 
periods  beginning  on  or  after  October  1, 

1993,  we  are  proposing  to  increase  the 
hospital-specific  rates  by  4.2  percent 
(the  hospital  market  basket  percentage 
increase)  for  sole  community  hospitals 
located  in  all  areas.  Section 
1886(b)(3)(C)(ii)  of  the  Act  provides  that 
the  update  factor  applicable  to  the 
hospital-specific  rates  for  sole 
community  hospitals  equals  the  update 
factor  provided  under  section 
1886(b)(3)(B)(ii)  of  the  Act.  which,  for 
cost  reporting  periods  beginning  in  FY 

1994,  is  the  market  basket  rate  of 
increase. 

6.  Calculation  of  hospital-specific 
rate.  For  sole  community  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1993  and  before  October  1, 
1994,  the  applicable  hospital-specific 
rate  would  be  calculated  by  multiplying 
a  hospital's  hospital-specific  rate  for  the 
preceding  cost  reporting  period  by  the 
applicable  update  factor  (that  is,  1.042). 
In  addition,  the  hospital-specific  rate 
would  be  adjusted  by  the  budget 
neutrality  adjustment  factor  (that  is, 
.997819)  as  discussed  in  section  n.A.4.b. 
of  this  addendum.  This  resulting  rate 
would  be  used  in  determining  under 
which  rate  a  sole  community  hospital  is 
paid  for  its  cost  reporting  period 
beginning  on  or  after  October  1, 1993, 
based  on  the  formula  set  forth  above. 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  On  or 
After  October  1, 1993  and  Before 
October  1, 1994. 

a.  Puerto  Rico  rate.  The  Puerto  Rico 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban,  other 
urban,  or  rural  designation  of  the 
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hospital  (see  Table  Ic.  section  V  of  the 
addendum). 

Step  2— Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b,  section  V  of  the  addendum). 

Step  3 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4— Multiply  the  result  in  Step  3 
by  75  percent. 

Step  5 — Multiply  the  amount  from 
Step  4  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 

b.  National  rate.  The  national 
prosoective  payment  rate  is  determined 
es  follows: 

Step  1— Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Taole  Ic, 
section  V  of  the  addendum)  by  the 
appropriate  wage  index. 

Step  2— Add  the  amount  bom  Step  1 
and  the  nonlabor-related  portion  of  the 
national  average  standardized  amount. 

Step  3— Multiply  the  result  in  Step  2 
by  25  percent. 

Step  4 — Multiply  the  amount  from 
Step  3  by  the  appropriate  DRG  relative 
weight  (see  Table  5,  section  V  of  the 
addendum). 

The  sum  of  the  Puerto  Rico  rale  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discharge  for  a  hospital  located  in 
Puerto  Rico. 

ni.  Proposed  Changes  to  Payment  Rates 
for  Inpatient  Capital-Related  Costs  for 
IT  1994 

The  prospective  payment  system  for 
hospital  inpatient  capital-related  costs 
was  implemented  for  cost  reporting 
periods  begiiming  on  or  after  October  1, 
1991.  Effective  with  that  cost  reporting 
period  and  during  a  10-year  transition 
period  extending  through  FY  2001, 
hospital  inpatient  capital-related  costs 
are  paid  on  the  basis  of  an  increasing 
proportion  of  the  capital  prospective 
payment  system  Federal  rate  and  a 
decreasing  proportion  of  the  historical 
costs  for  capital  as  described  below. 

The  basic  methodologj'  for 
determining  Federal  capital  prospective 
rates  is  set  forth  at  §§  412.308  through 
412.352  of  the  regulations.  Below  we 
discuss  the  factors  that  we  propose  to 
use  to  determine  the  Federal  rate  and 
the  hospital-specific  rate.  The  proposed 
rates  would  be  effective  for  discharges 
occurring  on  or  after  October  1, 1993. 

We  computed  the  FY  1992  standard 
Federal  payment  rate  for  capital-related 
costs  under  the  prospective  payment 
system  by  updating  the  FY  1989 
Medicare  inpatient  capital  cost  per  case 
by  an  actuarial  estimate  of  the  increase 


in  Medicare  inpatient  capital  costs  per 
case.  Each  year  after  FY  1992  we 
updated  the  standard  Federal  rate  for 
increases  in  capital-related  costs  as 
provided  in  §  412.308(c)(1).  Also. 
§  412.308(c)(2)  provides  that  the  Federal 
rate  is  adjusted  annually  by  a  factor 
equal  to  the  estimated  additional 
payments  under  the  Federal  rate  for 
outlier  cases,  determined  as  a 
proportion  of  total  capital  payments 
under  the  Federal  rate.  For  FY  1992 
through  FY  2001.  §  412.308(c)(3) 
requires  that  the  Federal  rate  be  reduced 
by  an  adjustment  factor  equal  to  the 
estimated  additional  pajmients  made  for 
exceptions  under  §  412.348.  Section 
412.308{c)(4){ii)  requires  that  the 
Federal  rate  be  adjusted  so  that 
estimated  aggregate  payments  after  any 
changes  resulting  from  the  annual  DRG 
reclassification  and  the  recahbration  of 
DRG  weights  and  changes  in  the 
geographic  adjustment  factor  are  budget 
neutral.  For  FY  1992  through  FY  1995. 
§412.352  requires  that  the  Federal  rate 
also  be  adjusted  by  a  budget  neutrality 
factor,  so  that  estimated  aggregate 
payments  for  inpatient  hospital  capital 
costs  will  equal  90  percent  of  the 
estimated  payments  that  would  have 
been  made  for  capital-related  costs  on  a 
reasonable  cost  basis  during  the  fiscal 
year. 

The  hospital-specific  rate  for  each 
hospital  was  calculated  by  dividing  the 
hospital's  Medicare  inpatient  capital- 
related  costs  for  a  specified  base  year  by 
its  Medicare  discharges  (adjusted  for 
transfers),  and  dividing  the  result  by  the 
hospital's  case  mix  index  (also  adjusted 
for  transfers).  The  resulting  case-mix 
adjusted  average  cost  per  discharge  was 
then  updated  to  FY  1992  based  on  the 
national  average  increase  in  Medicare's 
inpatient  capital  cost  per  discharge  and 
adjusted  by  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrahty  adjustment  factor  to  yield  the 
FY  1992  hospital-specific  rate.  The 
hospital-specific  rate  is  updated  each 
year  after  FY  1992  for  inflation  and  for 
changes  in  the  exceptions  payment 
adjustment  factor  and  the  budget 
neutrality  adjustment  factor. 

To  determine  the  appropriate  budget 
neutrality  adjustment  factors  and  the 
exceptions  payment  adjustment  factor, 
we  developed  a  dynamic  model  of 
Medicare  inpatient  capital-related  costs, 
that  is,  a  model  that  projects  changes  in 
Medicare  inpatient  capital-related  costs 
over  time.  The  model  and  its 
apphcation  are  described  more  fully  in 
Appendix  B. 

In  accordance  with  section 
1886(d)(9)(A)  of  the  Act.  under  the 
prospective  payment  system  for 
inpatient  operating  costs,  hospitals 


located  in  Puerto  Rico  are  paid  under  a 
special  payment  formula.  'These 
hospitals  are  paid  a  blended  rate  that 
takes  into  account  their  geographical 
designation  and  is  comprised  of  75 
percent  of  the  applicable  standardized 
amount  specific  to  Puerto  Rico  hospitals 
and  25  percent  of  the  apphcable 
national  average  standardized  amount 
Section  412.374  provides  for  the  use  of 
this  blended  payment  system  for 
payments  to  Puerto  Rico  hospitals  under 
the  prospective  payment  system  for 
inpatient  capital-related  costs. 
Accordingly,  for  capital-related  costs  we 
compute  a  separate  payment  rate 
specific  to  Puerto  Rico  hospitals  using 
the  same  methodology  used  to  compute 
the  national  Federal  rate  for  capital. 
Hospitals  in  Puerto  Rico  are  paid  based 
on  75  percent  of  the  Puerto  Rico  rate 
and  25  percent  of  the  Federal  rate. 

A.  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment 
Rate  Update 

For  FY  1993,  the  Federal  rate  was 
$417.29.  With  the  changes  we  are 
proposing  to  the  factors  used  to 
estabhsh  the  Federal  rate,  we  are 
proposing  that  the  FY  1994  Federal  rate 
would  be  $394.88. 

In  the  discussion  that  follows,  we 
explain  the  factors  that  were  used  to 
determine  the  proposed  FY  1994 
Federal  rate.  In  particular,  we  explain 
why  the  proposed  Federal  rate  has 
decreased  5.37  percent  compared  to  the 
FY  1993  Federal  rate.  The  major  factor 
contributing  to  the  decrease  in  the 
Federal  rate  is  the  requirement  that 
estimated  payments  each  year  from  FY 

1992  through  FY  1995  for  capital  costs 
equal  90  percent  of  what  would  have 
been  payable  that  year  on  a  reasonable 
cost  basis.  Based  on  the  most  recent 
data,  we  now  estimate  that  capital 
payments  for  FY  1992  will  have 
equalled  98.3  percent  of  reasonable 
costs,  and  that  capital  payments  for  FY 

1993  will  have  equalled  95.3  percent  of 
reasonable  costs.  The  data  thus  indicate 
that  the  budget  neutrality  adjustments 
for  FY  1992  and  FY  1993  were  not 
sufficient  to  meet  the  90  percent  target 
and  that,  as  a  consequence,  the  Federal 
rates  for  both  FY  1992  and  FY  1993 
were  higher  than  they  should  have  been. 
While  we  do  not  retroactively  adjust  the 
budget  neutrality  factor  and  the  Federal 
rate  for  previous  years  to  accoimt  for 
revised  estimates,  we  do  employ  the 
most  recent  information  available  to 
refine  the  budget  neutrality  adjustment 
for  subsequent  years.  The  result  is  a 
larger  budget  neutrality  adjustment  for 
FY  1993.  which  contributes  to  the 
decrease  in  the  Federal  rate. 
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Another  factor  contributing  to  the 
decrease  in  the  Federal  rate  is  an 
anticipated  increase  in  exceptions 
payments.  Section  412.308(c)(3) 
requires  that  the  standard  Federal  rate 
for  inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments  for 
exceptions  under  §  412.348  determined 
as  a  proportion  of  total  payments  under 
the  hospital-specific  rate  and  the 
Federal  rate.  We  estimate  that  there  will 
be  a  six-fold  increase  in  exceptions 
payments  in  FY  1994  compared  to  FY 
1993.  (Because  total  capital  payments 
exceeded  the  budget  neutrality  target  by 
5.3  percentage  points  in  FY  1993,  we 
now  estimate  that  exceptions  for  FY 
1993  will  be  63  percent  lower  than  we 
originally  estimated.)  We  expect 
exceptions  payments  to  increase  during 
the  transition  period  as  payments  are 
based  increasingly  on  the  Federal  rate. 
The  increase  anticipated  for  FY  1994  is 
fuUv  consistent  with  that  expectation. 

Although  the  proposed  Federal  rate 
for  FY  1994  is  5.37  percent  lower  than 
the  FY  1993  Federal  rate,  we  estimate 
that  total  capital  payments  per  case  will 
increase  3.8  percent  in  FY  1994.  The 
increase  in  total  payments  is  due  to  the 
increase  in  the  budget  neutrahty  target 
to  equal  90  percent  of  estimated  FY 


1994  capital  costs  per  case.  Since 
section  1886(g)(1)(A)  of  the  Act  requires 
that  estimated  payments  equal  90 
percent  of  reasonable  cost  for  capital- 
related  expenses,  payments  under  the 
capital  prospective  payment  system  can 
be  expected  to  increase  as  capital  costs 
per  case  increase.  The  increase  from  FY 
1993  to  FY  1994  is  less  than  the  total 
estimated  increase  in  capital  costs  per 
case  between  FY  1993  and  FY  1994 
because  estimated  FY  1993  payments 
were  5.3  percentage  points  higher  than 
the  FY  1993  budget  neutrality  target.  As 
a  result,  payments  must  increase  less 
than  the  full  increase  in  costs  to  prevent 
estimated  payments  for  FY  1994  from 
exceeding  90  percent  of  reasonable  cost. 
We  discuss  the  determination  of  the 
budget  neutrahty  target  in  section 
m.A.3.  below. 

Finally,  it  should  be  noted  that  total 
payments  to  hospitals  under  the 
prospective  payment  systems  will  be 
relatively  insensitive  to  changes  in  the 
Federal  rate  even  after  the  expiration  of 
the  budget  neutrahty  provision  in  FY 
1996.  Since  capital  payments  constitute 
about  10  percent  of  hospital  payments, 
a  1  percent  change  in  the  Federal  rate 
yields  only  about  a  0.1  percent  change 
in  actual  payments  to  hospitals. 


1.  Standard  Federal  Rate  Update 

Section  412.308(c)(l)(i)  provides  that 
for  FY  1993  through  FY  1995,  the 
standard  Federal  rate  is  updated  on  the 
basis  of  a  lagged  2-year  moving  average 
of  actual  increases  in  Medicare  inpatient 
capital-related  costs  per  discharge.  The 
2-year  moving  average  is  based  on  the 
actual  increase,  adjusted  for  case-mix 
index  change,  in  Medicare  inpatient 
capital-related  costs  per  case  for  the 
fiscal  years  3  and  4  years  before  the 
fiscal  year  in  question.  For  FY  1994,  the 
increase  is  based  on  the  increase  in 
Medicare  inpatient  capital-related  costs 
per  case  from  FY  1989  through  FY  1991, 
These  are  the  most  recent  fiscal  years  for 
which  cost  report  data  are  available.  To 
determine  the  amount  of  the  increase, 
we  apportioned  a  hospital's  costs  and 
discharges  to  each  fiscal  year  based  on 
the  number  of  months  in  the  hospital's 
cost  reporting  period  that  occurred 
during  the  applicable  fiscal  year.  Thus, 
an  individual  hospital  may  have  more 
than  one  cost  report  included  in  the 
calculation. 

We  are  proposing  that  the  FY  1994 
update  factor  for  the  Federal  rate  be  3.10 
percent.  The  following  chart,  based  on 
the  March  1993  update  of  HCRIS,  shows 
how  this  figure  was  computed: 


Capital  Costs  Per  Case  Increase  From  Cost  Report  Data 


Fiscal 
year 


1989 
1990 
1991 


Number 
hospltais 
IstHCR 


(1) 


4300 
4267 
4160 


Number 

hospitals 

2nd 

HCR^ 


(2) 


5493 
5410 
5234 


Unadj. 

capital 

cost  per 

case 


(3) 


$509.86 
558.56 
610.86 


Increase 

in  cost 

per  case 

(unadj.) 


(4) 


9.55% 
9.36% 


Audit 
adjusted 

capital 
cost  per 

case^ 


(5) 


$506.43 
539.40 
563.24 


Increase 
in  ad- 
justed 

cost  per 
case 


(6) 


6.51% 
4.42% 


Average 

two  In- 
crease 

In  ad- 
justed 
cost  per 

case 


(7) 


5.46% 


Ob- 

seAred 

CMI 


(8) 


0.85% 
2.50% 


Adj.  to 
CMI 


(9) 


1.22% 


Adjusted 
Cmi 


(10) 


2.08% 
2.50% 


CMI  ad- 
justed 
increase 


(11) 


4.34% 
1.87% 


Update 
(average 
two  year 
increase 

of  CMI 
adjusted 

rate  of 

in- 
crease) 

(12) 


3.10% 


coaf^SSa  iSS^T^o.^if^riS^S^,^??^*^.'*^  '^.'"  developing  ^ital  costs  per  case  figures  in  column  3.  Since  fyjspital 
Sa)terS2?rKSrA£r2?irt  n^S^o^ ^.^l^'^  "'f^  y*f''  '^^1°'  *  9*^*"  ^^"^  fiscalyear  must  be  derived  from  more  than  one 
SKv  fonLT^rt«r^i^r^^^*^V°  *^  J®*^^?'  ^^  y*^  ^°'  ^'^P'®'  ^°'  «  ^SP*^  with  a  cost  reportng  penod  beginning 
«?S^  li  2^  ^^^^  °^  1^  ^^  "^^P*^  '°^  ^^  2^^^  ®^"9  December  31 ,  1987  would  be  allocated  to  Federal  fiscal  year  1988  and  ttirea 
^^'S^  ^JlJ^^  '^^^  '^^  ^^  P«^  ^'^H  l>»ceniber  31    1988  would  be  allocated  to  FederS^fisc^  yeaM987^umr^  1  reDresentTm^ 

TBO^n^^^Ji^rJ^  !lt^^^2J^""^  ^'*  ^'^'J^  ^'^^  ^  '>*«'^  <^"^"  2  Indudes  cost  reports  for  hospitals  whose  ^st 

«  FtauiSfS  ^^^S^rli^^^^Stf^Zf^  "^^'^  *'^^^??^  !^**  «**  '•PO^'V  Penods  do  not  cotncide  wrth  the  Federal  fiscal  year. 
19M  uXi^S^il  XtS^l^S^SLS^  ^'  '^^^^'^f^J^  ^  anticipated  effects  of  cost  report  audits  and  reopemngs,  from  the  March 
r^n£:  following  factors  were  used  in  adjusting  capital  costs  per  case  figures  from  column  3  fwttie  effects  of  audits  and 

AuM^ustment  Applied  to  As-Submitted  Cost  Rapofts 

Cost  repoftng  periods  beginning  in: 

FY  1988-0.0243 

FY  1989—0.9109 

FY  1990— 0.9238 

FY  1991—0.9100 

Audit  Adiustment  Applied  to  SeWed  Cost  Reports 
All  years— 1 .0035 

wS^dSc^ISi^  ^^^^  that  result  after  the  application  o(  these  audit  adjustments  to  submitted  and  settled  cost  reports,  respectively,  are 
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For  the  final  Fule,  we  will  recalculate 
the  FY  1994  update  foctor  on  the  basis 
of  the  June  1993  update  of  HCRIS.  We 
note  that  the  proposed  FY  1994  update 
factor  is  2.09  percentage  points  lower 
than  the  update  factor  of  5.19  percent 
that  we  previously  projected  miin  the 
capital  acquisitions  model  for  FY  1994 
(57  FR  40008).  This  difference  is  due  to 
lower  capital  costs  per  case  amounts  in 
the  most  recent  HCRIS  data. 

As  we  explained  in  the  final  rule  for 
FY  1990  (54  FR  36471),  1.22  percent  of 
the  total  increase  in  case  mix  from  FY 
1987  to  FY  1988  resulted  from  FY  1988, 
GROUPER  changes  and  recaUbration.  In 
other  words,  1.22  percent  of  the  increase 
in  case  mix  from  FY  1987  to  FY  1988 
did  not  represent  an  increase  in 
resource  requirements  that  should  be 
recognized  in  increased  payments  in 
subsequent  years.  To  assure  that  this 
distortion  was  not  continued  irto 
subsequent  years,  we  reduced  the  FY 
1990  weights  to  remove  prospectively 
the  1.22  percent  increase  in  tne  average 
weight  attributable  to  GROUPER 
changes  and  recalibration  in  FY  1988.  In 
computing  the  capital  update  factor,  we 
adjust  each  year's  rate  of  increase  in 
capital  costs  per  case  for  obsen'ed  case- 
mix  increase  in  that  year.  Since  1.22 
percent  was  removed  from  the  FY  1990 
weights  to  adjust  for  the  effects  of 
administrative  changes  on  the  DRG 
weights  in  1988.  that  reduction  must  be 
reincorporated  into  the  case  mix 
increase  for  FY  1990.  The  purpose  of 
this  adjustments  is  to  assure  consistent 
measures  of  case  mix. 

We  note  that  the  effect  of  the  update 
on  the  Federal  rate  is  limited  by  tne 
requirement  of  budget  neutrality  until 
FY  1996.  Thus,  although  the  update 
factor  for  inflation  is  3.10  percent,  the 
proposed  FY  1994  Federal  rate  is  lower 
than  the  FY  1993  Federal  rate  because 
of  the  budget  neutrality  adjustment 
factor.  We  also  note  that  the  FY  1994 
budget  neutrahty  target  is  determined 
by  the  estimate  of  FY  1994  capital  costs, 
not  by  the  2-year  average  update  factor 
applied  to  the  FY  1993  Federal  rate.  We 
discuss  the  basis  for  the  budget 
neutrality  target  further  in  III.A.4  below. 

2.  Outlier  Payment  Adjustment  Factor 

Section  412.312(c)  establishes  a 
unified  outher  methodology  for 
inpatient  operating  and  inpatient 
capital-related  costs.  A  single  set  of 
thresholds  is  used  to  identify  outUer 
cases  for  both  inpatient  operating  and 
inpatient  capital-related  payments. 
Outlier  payments  are  made  only  on  the 
portion  of  the  Federal  rate  that  is  used 
to  calculate  the  hospital's  inpatient 
capital-related  payments  (for  example, 
30  percent  for  cost  reporting  periods 


begiiming  in  FY  1994  for  hospitals  paid 
under  the  fully  prospective 
methodology).  Section  412.308(c)(2) 

!>rovides  that  the  standard  Federal  rate 
or  Inpatient  capital-related  costs  be 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments 
under  the  Federal  rate  for  outlier  cases, 
determined  as  a  proportion  of  inpatient 
capital-related  payments  imder  the 
Federal  rate.  The  outlier  thresholds  are 
set  so  that  5.1  percent  of  estimated 
inpatient  operating  payments  are  paid 
as  outher  payments.  The  inpatient 
capital-related  outlier  reduction  factor  is 
then  set  according  to  the  estimated 
inpatient  capital-related  outlier 

Eayments  that  would  be  made  if 
ospitals  were  all  paid  according  to  100 
percent  of  the  Federal  rate.  It  is 
appropriate,  for  purposes  of  calculating 
the  outlier  thresholds  and  the  outlier 
reduction  factor,  to  model  all  hospitals 
as  if  paid  100  percent  of  the  Federal 
rate.  This  is  because,  as  explained 
above,  outlier  payments  are  made  only 
on  the  portion  of  the  Federal  rate  that 
is  included  in  the  hospital's  inpatient 
capital-related  payments. 

In  the  September  1, 1992  final  rule, 
we  estimated  that  outlier  payments  for 
FY  1993  would  equal  5.04  percent  of 
inpatient  capital-related  payments  based 
on  the  Federal  rate.  Accordingly,  we 
applied  an  outlier  adjustment  factor  of 
0.9496  to  the  Federal  rate.  Based  on  the 
proposed  thresholds  as  set  forth  in 
section  II.A.4.d  of  the  preamble,  we 
estimate  that  outlier  payments  will 
equal  5.45  percent  of  inpatient  capital- 
related  payments  based  on  the  Federal 
rate  in  FY  1994.  We  are  therefore 
proposing  an  outlier  adjustment  factor 
of  0.9455  to  the  Federal  rate.  The  outher 
reduction  factors  are  not  built 
permanently  into  the  rates;  that  is,  they 
are  not  applied  cumulatively  in 
determining  the  Federal  rate.  "Therefore, 
the  net  change  in  the  outlier  adjustment 
to  the  Federal  rate  for  FY  1994  is  .9455/ 
.9496  or  0.9957.  Thus,  the  outUer 
payment  percentage  will  reduce  the  FY 
1994  Federal  rate  by  0.43  percent 
(0.9957-1)  compared  with  the  FY  1993 
outlier  adjustment. 

3.  Budget  Neutrality  Adjustment  Factor 
for  Oianges  in  DRG  Weight  and  the 
Geographic  Adjustment  Factor 

Section  412.308(c)(4)(ii)  requires  that 
the  Federal  rate  be  adjusted  so  that 
estimated  aggregate  payments  for  the 
fiscal  year  based  on  any  changes 
resulting  from  the  annual 
reclassification  and  recahbration  of  the 
DRG  weights  and  changes  in  the 
geographic  adjustment  factor  equal 
estimated  aggregate  payments  that 
would  have  been  made  on  the  basis  of 


the  Federal  rate  without  such  changes. 
We  used  the  actuarial  model  described 
in  Appendix  B  to  estimate  the  aggregate 
payments  that  would  have  been  made 
on  the  basis  of  the  Federal  rate  without 
changes  in  the  DRG  classifications  and 
weights  and  in  the  geographic 
adjustment  factor.  We  also  used  the 
model  to  estimate  aggregate  payments 
that  would  be  made  on  the  basis  of  the 
Federal  rate  as  a  result  of  those  changes. 
We  then  used  these  figures  to  compute 
the  adjustment  required  to  maintain 
budget  neutrality  for  changes  in  DRG 
wei^ts  and  in  the  geographic 
adjustment  factor. 

For  FY  1993,  we  calculated  a  budget 
neutrality  factor  of  0.9980.  For  FY  1994, 
we  are  proposing  a  budget  neutrahty 
factor  of  1.0046.  The  GAF/DRG  budget 
neutrahty  factora  are  built  permanently 
into  the  rates;  that  is,  they  are  applied 
ciunulatively  in  determining  the  Federal 
rate.  This  follows  from  the  requirement 
that  aggregate  payments  each  year  be  no 
more  than  it  is  estimated  that  they 
would  have  been  in  the  absence  of  the 
changes  from  the  annual  DRG 
reclassification  and  recahbration  and  in 
the  geographic  adjustment  factor.  The 
incremental  change  in  the  adjustment 
from  FY  1993  to  FY  1994  is  1.0046.  The 
cumulative  change  in  the  GAF/DRG 
budget  neutrahty  adjustment  to  the 
Federal  rate  is  1.0026  (.9980x1.0046). 

We  note  that  this  factor  accounts  for 
changes  due  to  DRG  classification 
changes  and  recalibration  and  in  the 
geographic  adjustment  factor.  It  also 
incorporates  the  effects  on  the 
geographic  adjustment  factor  of  FY  1994 
geographic  reclassification  decisions 
made  by  the  MGCRB  compared  to  FY 
1993  decisions.  However,  in  accordance 
with  §  412.308(c)(4)(ii),  it  does  not 
account  for  changes  in  payments  due  to 
changes  in  the  disproportionate  share 
and  indirect  medical  education 
adjustment  factora  or  in  the  large  urban 
add-on. 

4.  Budget  Neutrahty  Adjustment  Factor 
to  Assure  Aggregate  Payments  Equal  90 
Percent  of  Reasonable  Cost  Payments 

Section  1886(g)(1)(A)  of  the  Act 
requires  that  aggregate  payments  made 
each  year  in  FY  1992  through  FY  1995 
for  hospital  inpatient  services  be 
reduced  in  a  manner  that  results  in 
payments  equal  to  90  percent  of  what 
the  Secretary  estimates  would  have  been 
payable  on  a  reasonable  cost  basis  for 
inpatient  capital-related  costs  in  that 
year.  No  retroactive  increase  or  decrease 
is  made  if  aggregate  payments  are 
greater  than  or  less  than  90  percent  of 
actual  Medicare  inpatient  capital-related 
costs  for  that  year. 
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Section  412.392  of  the  regulations 
provides  that  HCFA  determines  an 
adjustment  to  the  hospital-speciSc  rate 
and  the  Federal  rate  proportionately,  so 
that  the  estimated  payments  for  capital 
in  each  year  from  FY  1992  through  FY 
1995  will  equal  90  percent  of  what 
would  have  been  payable  that  year  on 
a  reasonable  cost  basis.  The  effect  of  this 
provision  is  that  the  reduction  required 
under  section  1886(g)(1)(A)  of  the  Act  is 
realized  entirely  through  a  reduction  in 
the  prospective  payments  for  capital 
costs  (that  is,  no  reduction  is  made  for 
this  purpose  in  the  reasonable  cost 
payments  for  old  capital)  in  FY  1992 
through  FY  1995. 

For  FY  1993,  we  determined  that  a 
budget  neutrality  factor  of  0.9162  was 
required,  so  that  estimated  aggregate 
payments  for  inpatient  capital-related 
costs  would  equal  90  percent  of  what 
would  have  been  payable  on  a 
reasonable  cost  basis  in  that  year.  For 
FY  1994,  we  are  proposing  a  budget 
neutrality  factor  of  0.8726.  As  we 
explain  in  Appendix  B,  we  determine 
this  factor  on  the  basis  of  a  projected  FY 


1994  capital  costs  per  case  budget 
neutrality  target.  We  developed  this 
target  from  available  data  on  average 
Medicare  capital  costs  per  case  for  all 
short-term  acute  care  hospitals  subject 
to  the  capital  prospective  payment 
system  (that  is,  data  from  excluded  and 
waiver  hospitals  were  eliminated).  For 
this  proposed  rule,  we  have  data  from 
the  March  1993  update  of  HCRIS  on  the 
average  Medicare  capital  cost  per  case 
for  FY  1991.  We  adjusted  this  figure  for 
the  effects  of  audits  and  updated  it  to 
FY  1994  on  the  basis  of  estimated  rates 
of  increase  in  Medicare  capital  costs  per 
case.  For  the  final  rule,  we  expect  to 
have  data  from  the  June  1993  HCRIS 
update  that  we  will  use  as  the  basis  for 
projecting  the  FY  1994  capital  cost  per 
case  budget  neutrality  target. 

The  proposed  budget  neutrality 
adjustment  factor  for  FY  1994  is  4.76 
percent  lower  than  the  FY  1993  budget 
neutrality  adjustment  (0.9162)  and  6.84 
percent  lower  than  the  adjustment  that 
we  projected  for  FY  1994  in  the  final 
rule  for  FY  1993  (0.9367).  The  proposed 
adjustment  for  FY  1994  is  lower  because 


of  an  8.67  percent  decline  in  the  budget 
neutrality  target  for  FY  1994.  That 
decline  is  the  resxUt  of  two  factors.  First, 
in  the  FY  1993  final  rule,  we  had 
projected  the  FY  1991  capital  cost  per 
case  based  on  FY  1990  capital  costs  per 
case  and  an  estimated  6.71  percent 
increase  between  FY  1990  and  FY  1991. 
In  this  proposed  rule  for  FY  1994,  the 
FY  1991  capital  cost  per  case  is  based 
on  actual  FY  1991  capital  costs  per  case 
from  the  March  1993  HC3US  update. 
The  actual  FY  1991  capital  cost  per  case 
from  the  March  1993  update  it  5.20 
percent  lower  than  estimated. 

Second,  in  the  final  rule  for  FY  1993. 
we  had  estimated  that  there  would  be  a 
31.63  percent  increase  in  Medicare 
inpatient  capital  cost  per  case  between 
FY  1991  and  FY  1994.  In  this  proposed 
rule  for  FY  1994.  we  estimate  the 
increase  over  that  period  will  be  26.68 
percent.  The  following  chart  shows  how 
the  rate  of  increase  estimates  for  FY 
1991  through  FY  1994  were  calculated 
in  the  FY  1993  final  rule  and  in  this 
proposed  rule  for  FY  1994: 
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The  chart  shows  the  causes  of  the 
dechne  in  the  rate  of  increase 
projections.  For  FY  1992,  the  decline  in 
the  projected  rate  of  increase  is  due  to 
a  0.76  percent  decline  in  the  projected 
rate  of  increase  of  total  Medicare  capital 
costs  and  a  2.24  percent  increase  in  the 
projected  rate  of  increase  of  Medicare 
admissions.  Together  these  factors 


produced  a  2.69  percent  decline  in  the 
projected  rate  of  increase  of  Medicare 
inpatient  capital  costs  per  case.  For  FY 

1993.  the  0.37  percent  decline  in  the 
projected  rate  of  increase  is  due  to  a 
0.92  percent  decUne  in  total  Medicare 
inpatient  capital  costs  per  case.  For  FY 

1994.  the  0.64  percent  decline  in  the 
projected  rate  of  increase  is  due  to  a 


0.91  percent  decrease  in  total  Medicare 
inpatient  capital  costs  per  case. 

The  following  chart  shows  the  effect 
of  the  reduced  rates  of  increase  by 
comparing  the  projections  from  FY  1991 
to  FY  1994  at  the  time  of  the  Bnal  rule 
for  FY  1993  and  in  this  proposed  rule 
for  FY  1994: 


Effect  of  Revised  Rate  of  Increase  Estimates  on  Calculation  of  FY  1993  Budget  Neutrality 

Target 


FY  1991: 

Final  FY  1993  

Proposed  FY  1994 

FY  1992: 

Final  FY  1993:  8.56% 

Proposed  FY  1994:  5.64% 
FY  1993: 

Final  FY  1993:  9.58% 

Proposed  FY  1994:  9.17% 
FY  1994: 

Final  FY  1993:  10.65% 

Proposed  FY  1994:  9.94% 
Cumulative  


Capital  cost 
per  case 


'$598.10 
*  566.98 

649.30 
598  96 

711,50 
653.91 

787.20 
718.93 


Percent 

change  In  rate 

o(  increase 


N/A 
-2.69 
-0.37 


-0.64 
-3.67 


Percent 
change  In  cap- 
ital cost  per 
case 


-5.20 
-7.75 
-8.09 
-8.67 


a^^^^n.®**^®*®'  based  on  June  1992  HCRIS  data  (audit-adjusted)  for  FY  1990  and  estimated  rate  of  increase  of  6  71  percent 
*  FY  1991  cost  per  case  based  on  March  1993  HCRIS  data,  audit-adjusted,  excluding  waiver  hospitals  and  PPS-exduded  hospitals. 


Tlie  chart  shows  that  the  cumulative 
e^act  of  the  revised  rates  of  increase  is 
to  lower  the  FY  1994  budget  neutrality 
tai^get  by  3.67  percent  Together  with  the 
5.20  percent  decline  due  to  updated 
HCRIS  data,  this  accgimts  for  the  8.67 
percent  reduction  in  the  FY  1994  capital 
cost  per  case  budget  neutrality  target 
compared  to  the  level  estimated  in  the 
FY  1993  final  rule. 

For  FY  1994.  we  are  proposing  a 
budget  neutrality  factor  of  0.8726  to 
realize  the  90  percent  target.  The  budget 
neutrality  factors  are  not  built 
permanently  into  the  rates;  that  is.  the 
factors  are  not  applied  cumulatively  in 
determining  the  Federal  rate.  The 
proposed  net  adjustment  to  the  FY  1994 
Federal  rate  would  therefore  be  .8726/ 
.9162  or  0.9524.  For  the  final  rule,  we 
will  recalculate  the  budget  neutrality 
factor  on  the  basis  of  the  most  recent 
data  available. 

5.  Exceptions  Payment  Adjustment 
Factor 

Section  412.308(c)(3)  requires  that  the 
standard  Federal  rate  for  inpatient 
capital-related  costs  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
additional  payments  for  exceptions 
under  §  412.348  determined  as  a 
proportion  of  total  payments  under  the 
hospital-specific  rate  and  Federal  rate. 
The  model  developed  for  determining 


the  budget  neutrality  adjustment  factor 
is  also  used  to  estimate  payments  under 
the  exceptions  payment  process  and  lo 
determine  the  exceptions  payment 
adjustment  factor. 

For  FY  1993.  we  estimated  that 
exceptions  payments  would  equal  2.44 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  applied  an 
exceptions  reduction  factor  of  0.9756 
(1-0.0244)  in  determining  the  Federal 
rate.  For  FY  1994.  we  estimate  that 
exceptions  payments  will  equal  6.01 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  propose  to 
apply  an  exceptions  reduction  factor  of 
0.9399  to  determine  the  FY  1994 
Federal  rate.  We  have  always  expected 
exceptions  payments  to  increase  during 
the  transition  period  as  payments  are 
based  increasingly  on  the  Federal  rate. 
The  higher  level  of  exceptions  payments 
for  FY  1994  as  compared  to  FY  1993  is 
entirely  consistent  with  this 
expectation. 

The  exceptions  reductions  factors  are 
not  built  permanently  into  the  rates;  that 
is,  the  factors  are  not  appUed 
omiulatively  in  determining  the  Federal 
rate.  The  proposed  net  adjustment  to  the 
FY  1994  Federal  rate  is  therefore  .9399/ 
.9756.  or  0.9634. 


6.  Standard  Federal  Rate  for  FY  1994 

For  FY  1993,  the  Federal  rate  was 
$417.29.  With  the  changes  we  are 
proposing  to  the  factors  used  to 
establish  the  Federal  rate,  we  are 
proposing  that  the  FY  1994  Federal  rate 
will  be  $394.88.  The  proposed  changes 
are  as  follows: 

•  The  FY  1994  update  factor  would 
be  1.0310. 

•  The  FY  1994  outher  adjustment 
factor  would  be  0.9455. 

•  The  FY  1994  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  payment  rate  for 
changes  in  the  ORG  relative  weights  and 
in  the  geographic  adjustment  factor 
would  be  1.0046. 

•  The  FY  1994  budget  neutrality 
adjustment  factor  that  is  appUed  to  the 
standard  Federal  pa>'ment  rate  and  the 
hospital-specificrate  to  assure  that 
aggregate  payments  equal  90  percent  of 
payments  that  would  have  been  made 
on  a  reasonable  cost  basis  would  be 
0.8726. 

•  The  FY  1994  exceptions  payments 
adjustment  factor  would  be  0.9399. 

Since  the  Federal  rate  has  already 
been  adjusted  for  differences  in  case 
mix.  wages,  cost-of-living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  we 
propose  to  make  no  additional 
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adjustments  in  the  standard  Federal  rate 
for  these  factors  other  than  the  budget 
neutrabty  factors  for  changes  in  the  DRG 
relative  weights  and  the  geographic 
adjustment  factor. 

We  are  providing  a  chart  that  shows 
how  each  of  the  proposed  factors  and 
adjustments  for  FY  1994  affected  the 
computation  of  the  proposed  FY  1994 


Federal  rate  in  comparison  to  the  FY 
1993  Federal  rate.  The  FY  1994  update 
increases  the  Federal  rate  3.10  percent 
compared  to  the  rate  in  FY  1993  while 
the  geographic  and  DRG  budget 
neutrality  factor  increases  the  Federal 
rate  by  0.46  percent.  The  exceptions 
reduction  factor  decreases  the  proposed 
Federal  rate  by  3.66  percent  compared 


to  the  exceptions  reduction  for  FY  1993. 
The  budget  neutrality  adjustment  factor 
reduces  the  proposed  FY  1994  rate  by 
4.76  percent  compared  to  the  budget 
neutrahty  reduction  in  FY  1993.  "Hie 
combined  effect  of  all  the  proposed 
changes  is  to  decrease  the  proposed 
Federal  rate  by  5.37  percent  compared 
to  the  Federal  rate  for  FY  1993. 


Comparison  of  Factors  and  Adjustments:  FY  1993  Federal  Rate  and  Proposed  FY  1994  Federal 

Rate 


Update  (actor  ^ 

Fiscal  year  1993 

Proposed  fiscal  year  1994  

GAF/DRG  reduction  (actOf ': 

Fiscal  year  1993 

Proposed  fiscal  year  1994  

Outlier  reduction  factor*: 

Fiscal  year  1993 

Proposed  fiscal  year  1994  

Exceptions  reduction  factor 

Fiscal  year  1993'  

Proposed  fiscal  year  1994  

Budget  neutrality  adjustment  factor': 

Fiscal  year  1993 

Proposed  fiscal  year  1994  

Federal  rate: 

Rscai  year  1993  ($417.29). 
Proposed  fiscal  year  1994  ($394.88) 


Change 

Percent 
change 

1.0607 
1.0310 

1.0310 

3.10 

0.9980 
1.0046 

1.0046 

0.46 

0.9496 
0.9455 

0.9957 

-0.43 

0.9756 
0.9399 

0.9634 

-3.66 

0.9162 
0.8726 

0.9524 

-4.76 

0.9463 

-5.37 

The  update  factor  and  the  GAF/DRG  budget  neutrality  factors  are  built  perriTanenlrty  into  tfie  rates.  Thus,  for  example,  the  Incremental  change 
frwn  FY  1993  to  FY  1994  resutttng  from  the  application  of  the  proposed  1  0046  GAF/tJRG  budget  neutrality  factor  for  FY  1994  is  1 .0046. 

'The  outlier  reduction  factor,  me  exceptions  reduction  factor,  and  the  budget  neutrality  factor  to  assure  that  payments  do  not  exceed  90 
percent  of  what  it  is  estimated  would  have  been  paid  on  the  basis  of  reasonable  cost  are  not  built  permanently  into  the  rates;  that  is,  these 
factors  are  not  applied  cumulatively  in  determining  the  rates.  Ttius,  tor  example,  the  net  change  resulting  from  ttie  application  of  the  FY  1994 
exceptions  reduction  factor  is  0.9399/0.9756,  or  0.9634. 


We  have  refined  our  proposed  budget 
neutrality  and  exceptions  reduction 
factors  for  FY  1994  on  the  basis  of  the 
most  recent  data  at  our  disposal.  We 
have  not  retroactively  adjusted  the 
Federal  rate  for  FY  1993  in  determining 
the  proposed  rate  for  FY  1994. 

7.  Special  Rate  for  Puerto  Rico  Hospitals 

For  FY  1993,  the  special  rate  for 
Puerto  Rico  hospitals  was  $320.99.  With 
the  changes  we  are  proposing  to  the 
factors  used  to  determine  the  rate,  we 
are  proposing  that  the  FY  1994  special 
rate  for  Puerto  Rico  will  be  $303.75. 

B.  Determination  of  Hospital-Specific 
Rate  Update 

Section  412.328(e)  of  the  regulations 
provides  that  the  hospital-specific  rate 
for  FY  1994  be  determined  by  adjusting 
the  FY  1993  hospital-specific  rate  by  the 
following  factors: 

1.  Hospital-Specific  Rate  Update  Factor 

The  hospital-specific  rate  is  updated 
in  accordance  with  the  update  fector  for 
the  standard  Federal  rate  determined 
under  §  412.308(c)(1).  For  FY  1994.  we 


are  proposing  that  the  hospital-specific 
rate  be  updated  by  a  factor  of  1.0310. 

2.  Exceptions  Payment  Adjustment 
Factor 

For  FY  1992  through  FY  2001,  the 
updated  hospital-specific  rate  is 
reduced  by  an  adjustment  factor  equal 
to  the  estimated  additional  payments  for 
capital-related  costs  for  exceptions 
under  §  412.348,  determined  as  a 
proportion  of  the  total  amount  of 
payments  imder  the  hospital-specific 
rate  and  the  Federal  rate.  For  FY  1994, 
we  estimate  that  exceptions  payments 
will  be  6.01  percent  of  aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate.  We  therefore 
propose  that  the  updated  hospital- 
specific  rate  be  reduced  by  a  factor  of 
0.9399.  The  exceptions  reductions 
factors  are  not  built  permanently  into 
the  rates;  that  is,  the  factors  are  not 
appUed  cumulatively  in  determining  the 
hospital-specific  rate.  The  net 
adjustment  to  the  FY  1994  hospital- 
specific  rate  is  therefore  .93997.9756  or 
.9634. 


3.  Budget  Neutrality  Adjustment  Factor 

For  FY  1992  through  FY  1995.  the 
updated  hospital-specific  rate  is 
adjusted  by  a  budget  neutrality 
adjustment  factor  determined  under 
§412.352,  so  that  estimated  aggregate 
payments  imder  the  capital  prospective 
payment  system  will  equal  90  percent  of 
what  would  have  been  payable  on  a 
reasonable  cost  basis.  (The  budget 
neutrality  adjustment  for  changes  in  the 
DRG  relative  weights  and  in  the 
geographic  adjustment  factor  is  not 
applied  to  the  hospital-specific  rate.) 
For  FY  1994,  we  are  proposing  a  budget 
neutrality  factor  of  0.8726.  The  budget 
neutrality  factor  is  not  built 
permanently  into  the  rates;  that  is,  the 
factor  is  not  applied  cumulatively  in 
determining  the  hospital-specific  rate. 
The  net  adjustment  to  the  FY  1994 
hospital-specific  rate  is  therefore  .8726/ 
.9162  or  .9524. 

4.  Net  Change  to  Hospital-Specific  Rate 

We  are  providing  a  chart  below  to 
show  the  proposed  net  change  to  the 
hospital-specific  rate.  The  chart  shows 
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the  {actors  for  FY  1993  and  FY  1994  and 
the  net  adjustment  for  each  factor.  It 
also  shows  that  the  proposed 
cumulative  net  adjustment  from  FY 


1993  to  FY  1994  is  0.9460.  which 
represents  an  decrease  of  5.40  percent  to 
the  hospital'Spedfic  rate.  The  proposed 
FY  1994  hospital-specific  rate  tor  each 


hospital  can  be  determined  by 
multiplying  the  FY  1993  hospital- 
specific  rate  by  the  cumulative  net 
adjustment  of  0.9460. 


1 

Proposed  Fiscal  Year  1994  Update  and  Adjustments  to  Hospital-Specirc  Rates 

Net  ad- 
just- 
ment 

Percent 
change 

Up( 
Fw 

late  factor 
Rscal  Year  1993 ; 

1.0607 
1.0310 

0.9755 
0.9399 

0.9162 
0.8726 

0.9481 
0.8969 

1.0310 
0.9634 
0.9524 
0.9460 

Rscal  Year  1994 „ > „ „.,;. 

ieptions  payment  ac^ustment  factor 
Rscal  Year  1993 

3.10 

Rscal  Yaar  1904 

-366 

Budget  neutrality  factor 

Rscal  Year  1993 

Rscal  Year  1994 

-4  76 

Cumuiative  adjustrrwnts: 

Rscal  Year  1993 

Rscal  Year  1994 

-5.40 

Note:  The  update  factor  for  the  hospital-specific  rate  is  applied  cumulatively  in  detemiining  the  rates.  Thus,  the  incremental  Increase  in  the 
update  factor  from  FY  1993  to  FY  1994  is  1 .6310.  In  contrast  tt>e  exceptiortt  paynwnt  adjustment  factor  and  tf>e  budget  neutrality  factor  are  not 
an)Ued  cumulatively.  Thus,  for  example,  the  irKren>ental  irwrease  in  the  tMJdget  neutrality  factor  from  FY  1993  to  f^  1994  is  .8726/9162,  or 


C.  Calculation  of  Inpatient  Capital- 
Related  Prospective  Payments  for  FY 
1994 

During  the  capital  prospective 
payment  system  transition  period,  a 
hospital  is  paid  for  the  inpatient  capital- 
related  costs  under  one  of  two 
alternative  payment  methodologies;  the 
fully  prospective  payment  methodology 
or  the  hold-harmless  methodology.  The 
payment  methodology  applicable  to  a 
particular  hospital  is  determined  when 
a  hospital  comes  imder  the  prospective 
payment  system  for  capital-related  costs 
by  comparing  its  hospital-specific  rate 
to  the  Federal  rate  applicable  to  the 
hospital's  first  cost  reporting  period 
under  the  prospective  payment  system. 
The  applicable  Federal  rate  is 
determined  by  adjusting: 

•  For  outliers  by  dividing  the 
standard  Federal  rate  by  the  outlier 
reduction  factor  for  that  fiscal  year;  and, 

•  For  the  payment  adjustment  factors 
applicable  to  the  hospital  (that  is.  the 
hospital's  geographic  adjustment  factor, 
the  disproportionate  share  adjustment 
factor,  and  the  indirect  medical 
education  adjustment  factor,  where 
appropriate). 

If  the  hospital-specific  rate  is  above 
the  appUcable  Federal  rate,  the  hospital 
is  paid  under  the  hold-harmless 
methodology.  If  the  hospital-specific 
rate  is  below  the  applicable  Federal  rate, 
the  hospital  is  paid  under  the  fully 
prospective  methodology. 

For  purposes  of  calculating  payments 
for  each  discharge  under  both  the  hold- 
harmless  payment  methodology  and  the 
fully  prospective  payment  methodology, 


the  standard  Federal  rate  is  adjusted  as 

follows: 

(Standard  Federal  Rate)  x  (DRG  weight) 
X  (Geographic  Adjustment  Factor)  x 
(Large  Urban  Add-on,  if  apphcable)  x 
(for  hospitals  located  in  Alaska  and 
Hawaii.  COLA  adjustment)  x  (1  -t- 
Disproportionate  Share  Adjustment 
Factor  +  Indirect  Medical  Education 
Adjustment  Factor,  if  applicable). 

The  result  is  termed  the  adjusted 

Federal  rate. 
Payments  imder  the  hold-harmless 

methodology  are  determined  under  one 

of  two  formulas.  A  hold-harmless 

hospital  is  paid  the  higher  of: 

•  100  percent  of  the  adjusted  Federal 
rate  for  each  discharge;  or 

•  An  old  capital  payment  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital's  allowable 
Medicare  inpatient  old  capital  costs  per 
discharge  for  the  cost  reporting  period 
plus  a  new  capital  payment  based  on  a 
percentage  of  the  adjusted  Federal  rate 
for  each  discharge.  The  percentage  of 
the  adjusted  Federal  rate  equals  the  ratio 
of  the  hospital's  allowable  Medicare 
new  capital  costs  to  its  total  Medicare 
inpatient  capital-related  costs  in  the  cost 
reporting  period. 

Once  a  nospital  receives  payment 
based  on  100  percent  of  the  adjusted 
Federal  rate  in  a  cost-reporting  period 
beginning  on  or  after  October  1. 1993  (or 
the  first  cost  reporting  period  after 
obligated  capital  that  is  recognized  as 
old  capital  under  §  412.302(c)  is  put  in 
use  for  patient  care,  if  later),  the  hospital 
continues  to  receive  capital  prospective 
payment  system  payments  on  that  basis 


for  the  remainder  of  the  transition 
period. 

Payment  for  each  discharge  under  the 
fully  prospective  methodology  is  the 
sum  of: 

•  The  hospital-specific  rate 
multiplied  by  the  DRG  relative  weight 
for  the  discharge  and  by  the  applicable 
hospital-specific  transiiion  blend 
percentage  for  the  cost  reporting  period; 
and 

•  The  adjusted  Federal  rate 
multiplied  by  the  Federal  transition 
blend  percentage. 

The  blend  percentages  for  cost 
reporting  periods  beginning  in  FY  1994 
are  30  percent  of  the  adjusted  Federal 
rate  and  70  percent  of  the  hospital- 
specific  rate. 

Hospitals  may  also  receive  outher 
payments  for  those  cases  that  qualify 
under  the  thresholds  established  for 
each  fiscal  year.  Section  412.312(c) 
provides  for  a  single  set  of  thresholds  to 
identify  outlier  cases  for  both  inpatient 
operating  and  inpatient  capital-related 
payments.  Outlier  payments  are  made 
only  on  that  portion  of  the  Federal  rate 
that  is  used  to  calculate  the  hospital's 
inpatient  capital-related  payments.  For 
fully  prospective  hospitals,  that  will  be 
30  percent  of  the  Federal  rate  for 
discharges  occurring  in  cost  reporting 
periods  beginning  during  FY  1994. 
Thus,  a  fully  prospective  hospital  will 
receive  30  percent  of  the  capital-related 
outlier  payment  calculated  for  the  case 
for  discharges  occurring  in  cost 
reporting  periods  beginning  in  FY  1994. 
For  hold-harmless  hospitals  paid  85 
percent  of  their  reasonable  costs  for  old 
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inpatient  capitalrthe  portion  of  the 
Federal  rata  that  is  included  in  the 
hospital's  outlier  payments  is  based  on 
the  hospital's  ratio  of  Medicare 
inpatient  costs  for  new  capital  to  total 
Medicare  inpatient  capital  costs.  For 
hold-harmless  hospitals  that  are  paid 
100  percent  of  the  Federal  rate.  100 
percent  of  the  Federal  rate  is  included 
in  the  hospital's  outlier  payments. 
The  proposed  rules  to  establish 
outlier  thresholds  for  FY  1994  are 
published  in  section  ILA.4.d  of  the 
Addendum  to  this  proposed  rule.  For 
FY  1994,  we  are  proposing  that  a  case 

Qualifies  as  a  cost  outlier  if  the  cost  for 
\«  case  (after  standardization  for  the 
indirect  teaching  adjustment  and 
disproportionate  share  adjustment)  is 
greater  than  the  larger  of  2  times  the 
prospective  payment  rate  for  the  case  or 
536.000.  We  are  also  proposing  that  a 
case  quahfies  as  a  day  outlier  for  FY 
1994  if  the  length  of  stay  is  greater  than 
the  geometric  mean  length  of  stay  for 
the  DRG  plus  the  lesser  of  3  standard 
deviations  of  the  length  of  stay  or  23 
days. 

During  the  capital  prospective 
payment  system  transition  period,  any 
hospital  may  also  receive  an  additional 
payment  under  an  exceptions  process  if 
its  total  inpatient  capital-related 
payments  are  less  than  a  minimum 
percentage  of  its  allowable  Medicare 
inpatient  capital-related  costs.  The 
minimum  payment  level  is  established 
by  class  of  hospital  under  §  412.348. 
The  minimum  payment  levels  for 
portions  of  cost  reporting  periods 
occurring  in  FY  1994  are: 

•  Sole  community  hospitals  (located 
In  either  an  urban  or  rural  area),  90 
percent; 

•  Urtian  hospitals  with  at  least  100 
beds  and  a  dispropcfftionata  share 
patient  percentage  of  at  least  20.2 
percent  and  urban  hospitals  with  at 
least  100  beds  that  qualify  for 
disproportionate  share  payments  under 
§  412.106(c)(2),  80  percent;  and. 

•  All  other  hospitals,  70  percent. 
Under  §  412.348(d).  the  amount  of  the 

exceptions  payment  is  determined  by 
comparing  the  cumulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
cumulative  minimum  payment  levels 
apphcable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amount  by  which  the  hospital's 
cumulative  payments  exceed  its 
cumulative  minimum  payment  is 
deducted  from  the  additional  payment 
that  would  otherwise  be  payable  for  a 
cost  reporting  period. 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for 
their  first  2  years  of  operation  and  are 


paid  85  percent  of  their  reasonable  costs 
during  that  period.  A  new  hospital's  old 
capital  costs  an  its  allowable  costs  for 
capital  assets  that  were  put  in  use  for 

patient  care  on  or  before  the  later  of 
December  31, 1990  or  the  last  day  of  the 
hospital's  base  year  cost  reporting 
period,  and  are  subject  to  the  rules 
pertaining  to  old  capital  and  obligated 
capital  as  of  the  applicable  date. 
Effective  with  the  tnird  year  of 
operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropriate 
transition  blend  in  that  Federal  fiscal 
year,  or  the  hold-harmless  methodology. 
If  the  hold-harmless  methodology  is 
apphcable,  the  hold-harmless  payment 
for  assets  in  use  during  the  base  period 
would  extend  for  8  years,  even  if  the 
hold-harmless  payments  extend  beyond 
the  normal  transition  period. 

rv.  Proposed  RaJtt-ai-bKnmae 
PeroeBtages  fiw  Heapitab  and  Hoq;>ital 
Units  Excluded  From  the  Prospective 
Pajrment  System 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
estabiisiied  under  the  authority  of 
section  1886(b)  of  the  Act.  which  is 
implemented  in  §  413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  (expressed  in 
terms  of  the  infwtient  operating  cost  per 
discharge)  is  set  for  each  hospital,  based 
on  the  hospital's  own  historical  cost 
experience  trended  forward  by  the 
applicable  rate-of-increase  percentages 
(update  factors).  The  target  amount  is 
multiphed  by  the  numb^  of  Medicare 
discharges  in  a  hospital's  cost  reporting 
period,  yielding  the  ceiling  on  aggregate 
Medicare  inpatient  operating  costs  for 
the  cost  reporting  period. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1991.  a 
hospital  that  has  Medicare  inpatient 
operating  costs  in  excess  of  its  ceiling  is 
paid  its  ceiUng  plus  50  percent  of  its 
costs  in  excess  of  the  ceiling.  Total 
pajTnent  may  not  exceed  110  percent  of 
the  ceiling.  A  hospital  that  has  inpatient 
operating  costs  less  than  its  ceiling  will 
continue  to  be  paid  its  costs  plus  the 
lower  of — 

•  Fifty  percent  of  the  difference 
between  the  inpatient  operating  costs 
and  the  ceiling;  or 

•  Five  percent  of  the  ceiling. 
Each  hospital's  target  amount  is 

adjusted  annually,  before  the  beginning 
of  its  cost  reporting  period,  by  an 
applicable  rate-of-increase  percentage. 
For  cost  reporting  periods  b^inning  on 
or  after  October  1, 1993  and  before 
October  1, 1994,  section  1886(bK3KB)(ii} 


of  the  Act  provides  that  the  applicable 
percentage  increase  is  the  aurket  basket 
percentage  increase.  In  order  to 
determine  a  hospital's  target  amount  for 
its  cost  reporting  period  beginning  in  FY 
1994,  the  hospital's  target  amount  for  its 
reporting  period  that  b^tm  in  FY  1993 
is  increased  by  the  market  basket 
percentage  increase  for  F/  1994.  The 
most  recent  forecasted  market  basket 
increase  for  FY  1994  for  hospitals  and 
units  excluded  from  the  prospective 
payment  system  is  4.3  percent. 
Therefore,  the  apphcable  percentage 
increase  is  also  4.3  percent,  or  an  update 
factor  of  1.043. 

V.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule  and  in  this 
addendum.  For  purposes  of  this 
proposed  nJe,  and  to  avoid  confusion, 
we  nave  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1,  1983  initial 
prospective  payment  final  rule  (48  FR 
39844).  Tables  la.  Ic.  Id,  3C.  4a.  4b.  4c 
4d,  4e,  5,  6a,  6b.  6c.  6d.  6e,  6f,  6g,  6h. 
7A.  7B,  8a,  8b,  9  and  10  are  presented 
below.  The  tables  presented  below  are 
as  follows: 

Table  la — ^National  Adjusted  Operating 

Standardized  Amounts,  Labor/ 

Nonlabor 
Table  Ic— Adjusted  Operating 

Standardized  Amounts  for  Puerto 

Rico,  Labor/Nonlabor 
Table  Id— Capital  Standard  Federal 

Payment  Rate 
Table  3C— Hospital  Case  Mix  Indexes 

for  Discharges  Occurring  in  Federal 

Fiscal  Year  1992 
Table  4a — Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(OAF)  for  Urban  Areas 
Table  4b — Wage  Index  and  Capital 

Geographic  Adjustment  Factor 

(GAF)  far  Rural  Areas 
Table  4c — Wage  Index  and  Capital 

GeografAic  Adjustment  Factor 

(GAF)  for  Hospitals  That  Are 

Reclassified 
Table  4d — Average  Hourly  Wage  for 

Urban  Areas 
Table  4e — ^Average  Hourly  Wage  for 

Rural  Areas 
Table  5 — List  of  Diagnosis  Related 

Groups  (DRGs).  Relative  Weighting 

Factors,  Geometric  Mean  Length  of 

Stay,  and  Length  of  Stay  Outlier 

Cutoff  Points  Used  in  the 

Prospective  Payment  System 
Table  6a — New  Diagnosis  Codes 
Table  6b— New  Procedure  Codes 
Table  6c — Invalid  Diagnosis  Codes 
Table  6d — ^Revised  Diagnosis  Code 

Titles 


Federal  Register  /  Vol.  58,  No.  100  /  Wednesday.  May  26,  1993  /  Proposed  Rules  30283 


Table  6e — Revised  Procedure  Code 

Titles 
Table  6f— Additions  to  the  CC 

Exclusions  List 
Table  6g— Deletions  to  the  CC 

Exclusions  List 
Table  6h— Additional  OR  Procedures 

That  Group  to  DRG  477 
Table  7A — ^Medicare  Prospective 

Payment  System  Selected  Percentile 

Lengths  of  Stay  FY  92  MEDPAR 

Update  12/92  GROUPER  V  10.0 


Table  7B — ^Medicare  Prospective 

Payment  System  Selected  Percentile 
Lengths  of  Stay  FY  92  MEDPAR 
Update  12/92  GROUPER  V  11.0 

Table  8a — Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1993 

Table  8b — Statewide  Average  Capital 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1993 


Table  9—1992  Transfer  Adjusted  Case- 
Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Capital  Hospital- 
Specific  Rate  Redeterminations 

Table  10 — ^Percentage  Difference  in 
Wage  Indexes  for  Areas  That 
Qualify  for  a  Wage  Index  Exception 
for  Excluded  Hospitals  and  Units 
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Table  td.— Cafttal  Stanoaro  Federal  Payment  Rate 


Rat* 


Puerto  Rico 


394.88 
303.7S 
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Provider 


Table  3c.— Hospital  Case  Mix  Indexes  For  Discharges 
Page  1  of  23  Pages 

[Occurring  in  Federal  Rscal  Year  1992] 


010001 

010004 

010005 

010006 

010007 

010008 

010009 

010010 

010011 

010012 

010015 

010016 

010018 

010019 

010020 

010021 

010022 

010023 

010024 

010025 

010027 

010029 

010031 

010032 

010033 

010034 

010035 

010036 

010038 

010039 

010040 

010043 

010044 

010045 

010046 

010047 

010049 

010050 

010051 

010052 

010053 

010054 

010055 

010056 

010058 

010059 

010061 

010062 

010064 

010065 


Case  mix 


01.3141 

01.0110 

01.1288 

01.3795 

01.0535 

01.0428 

01.0870 

01.1271 

01.4167 

01.2548 

00.9981 

01.1189 

00.8717 

01.1925 

00.9172 

01.2043 

00.9604 

01.3601 

01.2945 

01.2245 

00.8693 

01.5020 

01.2326 

00.8162 

01.9435 

01.0212 

01.1931 

01.1517 

01.2225 

01.6294 

01.3216 

00.9649 

01.0858 

01.0418 

01.3950 

00.8624 

01.0829 

00.9340 

00.9145 

00.9696 

01.0101 

01.2664 

01.3520 

01.3557 

00.9802 

01.0542 

00.9946 

00.9709 

01.6296 

01.2375 


Provider 


010066 

010068 

010069 

010072 

010073 

010078 

010079 

010080 

010081 

010083 

010084 

010085 

010066 

010087 

010089 

010090 

010091 

010092 

010094 

010095 

010096 

010097 

010098 

010099 

010100 

010101 

010102 

010103 

010104 

010108 

010109 

010110 

010112 

010113 

010114 

010115 

010117 

010118 

010119 

010120 

010121 

010122 

010123 

010124 

010125 

010126 

010127 

010128. 

010129  . 

010130  . 


Case  mix 


00.8544 

01.2154 

01.1370 

01.1870 

00.9387 

01.1952 

01.0984 

01.0186 

01.8443 

01.0604 

01.2960 

01.2560 

01.0186 

01.7828 

01.1366 

01.5769 

00.9938 

01.3878 

01.2065 

01.0195 

00.9034 

00.9397 

01.0049 

01.0317 

01.1552 

01.0454 

00.9047 

01.6115 

01.5505 

01.2409 

01.0500 

00.9045 

01.1643 

01.6345 

01.2633 

00.8726 

01.1016 

01.2123 

01.1629 

00.9552 

01.1006 

00.9087 

01.2449 

01.2633 

01.0407 

01.1407 

01.5138 

00.8770 

01.0154 

01.1133 


Provider 


010131 

010134 

010136 

010137 

010138 

010139 

010143 

010144 

010145 

010146 

010148 

010149 

010150 

010152 

010153 

010155 

010898 

010899 

020001 

020002 

020004 

020005 

020006 

020007 

020008 

020009 

020010 

020011 

020012 

020013 

020014 

020017 

020018 

020019 

020020 

020021 

020024 

020025 

020026 

020027 

030001 

030002 

030003 

030004 

030006 

030007 

030008 

030009 

030010 

030011 


Case  mix 


01.2485 

00.7796 

01.0490 

01.2113 

00.9520 

01.6487 

01.1518 

01.3408 

01.2349 

01.0270 

00.9822 

01.3921 

01.0481 

01.2869 

02.0157 

01.0412 

00.8559 

00.9642 

01.4935 

01.0192 

01.1098 

00.8528 

01.0748 

00.8846 

00.9954 

00.9161 

00.8782 

00.9928 

01.1491 

01.0571 

01.0349 

01.4074 

00.9531 

00.8884 

00.7832 

00.8324 

01.0928 

00.9213 

01.1822 

01.0085 

01.3447 

01.7752 

01.3118 

00.9709 

01.6147 

01.2603 

01.9441 

01.1956 

01.4834 

01.4265 


Provider 


030012 

030013 

030014 

030016 

030017 

030018 

030019 

030022 

030023 

030024 

030025 

030027 

030030 

030033 

030034 

030035 

030036 

030037 

030038 

030040 

030041 

030043 

030044 

030046 

030047 

030049 

030054 

030055 

030059 

030060 

030061 

030062 

030064 

030065 

030067 

030068 

030069 

030071 

030072 

030073 

030074 

030075 

030076 

030077 

030078 

030079 

030080 

030083 

030084 

030085 


Case  mix 


01.2350 

01.2167 

01.4814 

01.2772 

01.3929 

01.7190 

01.2413 

01.5191 

01.2798 

01.6431 

01.1128 

01.0785 

01.6616 

01.2286 

01.1074 

01.2893 

01.2218 

01.9029 

01.5195 

00.9928 

00.9821 

01.2116 

01.0716 

01.0238 

01.0147 

01.0407 

00.8315 

01.2016 

01.3660 

01.0445 

01.5198 

01.3315 

01.4890 

01.4747 

01.0453 

01.0307 

01.3160 

00.9474 

00.8557 

01.0783 

00.8817 

00.9256 

00.9886 

00.9216 

01.0418 

00.8707 

01.6617 

01.4031 

01.0579 

01.4210 


Provider 


Case  mix 


030086 

030087 

030088 

030089 

030091 

030092 

030093 

030094 

030095 

030898 

030899 

040001 

040002 

040003 

040004 

040005 

040007 

040008 

040010 

040011 

040013 

040014 

040015 

040016 

040017 

040018 

040019 

040020 

040021 

040022 

040024 

040025 

040026 

040027 

040028 

040029 

040030 

040031 

040032 

040035 

040036 

040037 

040039 

040040 

040041 

040042 

040044 

040045 

040047 

040048 


01.1904 

01.6305 

01.3135 

01.3504 

00.9378 

01.4842 

01.3394 

01.3648 

01.2361 

00.8508 

00.8352 

01.0972 

01.2079 

01.0094 

01.2619 

01.0067 

01.5971 

01.2106 

01.1823 

00.9512 

00.9148 

01.2239 

01.1197 

01.5334 

01.2930 

01.3326 

01.1828 

01.4629 

01.2894 

01.7083 

01.0246 

00.9738 

01.5481 

01.2945 

00.9965 

01.1224 

00.8697 

00.9380 

00.9532 

00.9527 

01.3242 

01.1453 

01.1971 

01.0473 

01  1587 

01.2656 

00.9469 

00.9734 

01.0326 

01.1557 


IMI 
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Provider 

CaMcntx 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

040050 

01.1267 

050013  

02.1131 

050077  

016422 

050140  

013236 

050219  

013302 

040061  

01.0693 

050014  

01.1267 

050078  

01.3697 

050143  

01.4244 

050220  

01.2959 

040053  

01.1206 

050015  

01.4174 

050079  

01.4718 

050144  

01.4783 

050222  

01.5643 

040054  

00.9540 

050016  

01.1669 

050080  

01.2885 

050145  

01.3437 

050224  

01.6026 

040055  

01.4189 

050017  

01.9966 

050081  

01.6032 

050146  

01.1697 

050225  

01.3758 

040058 

01.0155 

050018  

01.4132 

050082  

01.4350 

050147  

00.7319 

050226  

01.4225 

040060  

00.9768 

050019  

00.8238 

050084  

01.5563 

050148  

01.1427 

050228  

01.3297 

040062  

01.4573 

050021  

01.2710 

050088  

01.1006 

050149  

01.3709 

050230  

01.4104 

040063  

01.4791 

050022  

01.4785 

050089  

013531 

050150  

01.2336 

050231  

01.5121 

040064  

00.9144 

050024  

01.3494 

050090  

01.2769 

050152  

01.3920 

050232  

01.7990 

040066  

01.1483 

050025  

01.6325 

050091  

01.2598 

050153  

01.6417 

050233  

01.2257 

040067  

01.0522 

050026  

01.4636 

050092  

00.9019 

050154  

01.1821 

050234  

01.2647 

040069  

01.0616 

050028  

01.3017 

050093  

01.5385 

050155  

01.1099 

050235  

01.4741 

040070  

00.9837 

050029  

01.2897 

050095  

01.5486 

050158  

01.7139 

050236  

01.3987 

040071  

01.4457 

050030  

01.3363 

050096  

01.0386 

050159  

01.2922 

050238  

01.4779 

040072  

01.0551 

050032  

01.2342 

050097  

01.4311 

050161  

01.3486 

050239  

01.3897 

040074  

01.2067 

050033  

01.4556 

050099  

01.6800 

050167  

01.3479 

050240  

01.4810 

040075  

01.0932 

050036  

01.6806 

050100  

01.8530 

050168  

01.6710 

050241  

01.2701 

040076  

01.1330 

050038  

01.3497 

050101  

01.4076 

050169  

01.5605 

050242  

01.4070 

040077  

00.9274 

050039  

01.6485 

050102  

01.3352 

050170  

01.4645 

050243  

01.4743 

040078  

01.2258 

050040  

01.1956 

050103  

01.4286 

050172  

01.3540 

050245  

01.3482 

040080  

01.0828 

050041  

01.2659 

050104  

01.3409 

050173  

01.2892 

050248  

01.1121 

040081  

00.9095 
01.3060 

050042  

050043  

01.2291 
01.5045 

050107  

050108  

01.3405 
01.4352 

050174  

050175  

01.6949 
01.3153 

050251  

01  1604 

040082  

050253 

00.9042 

040084  

01.1112 

050045 

01.2573 

050109  

02.0845 

050177  

01.2502 

050254  

01.1590 

040085  

01.2413 
01.2752 
00.9134 
01.2942 

050046  

050047  

050051  

050052  

01.1992 
01.7712 
01.0697 
00.8884 

050110  

01.1707 
01.3544 
01.4843 
01.2155 

050179  

01.2511 
01.5116 
01.2522 
01.2018 

050256  

01  7769 

040088  

050111  

050180  ...  .. 

050257  

050258  

050260  

01  0597 

040090  

050112  

050181  

01  3150 

040091  

050113 _.. 

050183  

00.9514 

040093  

01.0479 

050063  

01.3911 

050114 _.. 

01.4991 

050186  

01.4160 

050261  „.. 

01.1532 

040095  

00.8375 

050064  

01.3275 

050115  

01.5378 

050188  

01.4155 

050262  

01.7932 

040100  

01.1380 

OoOOdo  

01.2706 

050116  

01.4445 

050189  

01.0104 

050263 _.. 

012218 

040105  

00.9977 
01.1748 
01.0745 

050066  

050057  

050058  

01.3605 
01,4819 
01.3945 

050117  

01.2968 
01.1524 
01.3242 

050191  

01.3999 
01.2040 
01.3282 

050264  

050267  

050269  

01  4281 

040106  

050118  

050192  

01  5386 

040107  

050121  

050193  

01.1014 

040109  

010733 
01  7925 

050060  

050061 

01.5092 
01  3588 

050122  

050124 

01.4916 
01  1977 

050194  

01.2509 
01.5799 
01.3442 
01.9083 
01.3442 
01.3954 

050270 „.. 

050272  

050274  

050276  

050277  

050278  

01  3226 

040114  

050195  

050196 

01.3973 
01  1252 

040116  

01.3768 
01.1970 
01.1403 
01.12TO 

050063  

050065  

050066  

050067  

01.4005 
01.5622 
01.2811 
01.3359 

050125  

050126  

050127  

01.3337 
01.4295 
01.2739 
01.5711 

040118  

050197 

01  1067 

040119  

050199 

01.3766 

040124  

050128  

050204 

01.3761 

040126  

00.9772 

050068  

01.0345 

050129  

01.4694 

050205  

01.3633 

050279  

012384 

040133  

00.8231 

050069  

01.6748 

050131  

01.1459 

050207  

01.3266 

050280  

01.4329 

040898  

00.8691 
00.8443 
01.3455 
01.3260 
01.5939 
01.4264 
01.5873 

050070  

050071  

050072 

050073  

050074  

050076  

050076  

01.2582 
01.3066 
01.3116 
01.2567 
01.0588 
01.2887 
01.5417 

050132  

01.3653 
012281 
01.3269 
01.4045 
01.2337 
01.7978 
012206 

050208  

01.2796 
01.3330 
00.9062 
01.3314 
01.6a'M> 
01.4142 
012561 

0502R1  

050282  

050283  

050286  

050289  

050290  

050291  

01  3565 

040899 

050133  

050211  

01.3839 

060002  

050135  

050212 

01.3611 

060006  

050136  

050213 

01  0283 

060007  

050137  

050138  

050214  

01  7279 

060008  

-  060215  

01  6505 

050009  - 

050139 „ 

050217  

012054 
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ProvWer    Case  mix 


050292 

050293 

050295 

050296 

050298 

050299 

050300 

050301  , 

050302. 

050305  . 

050307. 

050306. 

050309  . 

050310  . 
050312  . 
050313. 
050315  . 
050317  . 
050320. 
050324  . 
050325. 
050327. 
050328 
050329 
050331 
050333 
050334 
050335 
050336 
050337 
050342 
050343 
050345 
050348 
050349 
050350 
050351 
050352 
050353 
050355 
050357 
050359 
050360. 
050363  . 
050366. 
050367. 
050369. 
050373. 
050376. 
050377. 


01.1469 

01.2274 

01.3594 

01.1641 

01.2234 

01.2866 

01.2914 

01.3202 

01.3811 

01.5188 

01.4921 

01.5578 

01.2642 

01.1828 

01.7950 

01.1416 

01.2998 

01.3947 

01.3773 

01.8471 

01.2348 

01.5672 

01.2809 

01.2171 

01.3461 

00.9741 

01.4900 

01.2747 

01.2930 

01.2805 

01.3201 

01.0627 

01.2938 

01.8341 

01.0023 

01.3749 

01.5117 

01.3039 

01.6351 

01.0165 

01.9189 

01.1071 

01.4883 

01.3607 

01.3503 

01.2562 

01.2619 

01.3326 

01.3533 

00.9150 


Provider 


050378 

050379 

050380 

050382 

050385 

050387. 

050388. 

050390. 

050391  . 

050392. 

050393. 

050394. 

050396. 

050397. 

050401  . 

050404  . 

050406  . 

050407. 

050410  . 

050411  . 
050414  . 

050417  . 

050418  . 

050419  .. 

050420  .. 

050421  .. 
050423.. 

050424  .. 

050425  .. 

050426  .. 
050427 .. 
050430.. 
050431  .. 
050432.. 
050433.. 
050434.. 
050435.. 
050436.. 
050438.. 
050440.. 
050441  .. 
050443.. 
050444.. 
050446.. 
050447  .. 
050448.. 
050449... 
050451  ... 
050454... 
050455... 


Case  mix 


01.1234 

01.0754 

01.6114 

01.3934 

01.4278 

00.9644 

00.9484 

01.2814 

01.3802 

00.9404 

01.4890 

01.5038 

01.6032 

00.9091 

01.1774 

01.1299 

01.1019 

01.2591 

01.1193 

01.3117 

01.2745 

01.1973 

01.2767 

01.2684 

01.3875 

01.3503 

01.0145 

01.7220 

01.2730 

01.3961 

00.7339 

00.9915 

01.0989 

01.5651 

01.0128 

01.0694 

01.2259 

01.0121 

01.5568 

01.3409 

01.8204 

00.9113 

01.2388 

00.9466 

01.1801 

01.2363 

01.2453 

01.0508 

01.8321 

01.9439 


Provider 


050456 

050457 

050456 

050459. 

050464. 

050467. 

050468  . 

050469. 

050470. 

050471  . 

050476. 

050477. 

050478. 

050481  . 

050482. 

050483. 

050485. 

050486. 

050488. 

050489  . 

050491  ., 

050492. 

050494  .. 

050496.. 

050497.. 

050498.. 

050502  .. 

050503.. 

050506.. 

050510  .. 

050512.. 

050515  .. 

050516  .. 
050517.. 
050522.. 
050523.. 
050526.. 
050528.. 

050530  .. 

050531  .. 
050534.. 
050535 
050537 
050539 
050541 
050542 
050543 
050545 
050546. 
050547. 


Case  mix 


01.3144 

01.8723 

00.9892 

01.2520 

01.8166 

01.2809 

01.3728 

01.1024 

01.1342 

01.7952 

01.2545 

01.3954 

01.0040 

01.4952 

00.9812 

01.1492 

01.6659 

01.4799 

01.2107 

01.0213 

01.4247 

01.2471 

01.0491 

01.8210 

00.8879 

01.2563 

01.6759 

01.2721 

01.4948 

01.2908 

01.2642 

01.3280 

01.5634 

01.4219 

01.3813 

01.2263 

01.3112 

01.2872 

00.9260 

01.3316 

01.2828 

01.4516 

01.2452 

01.1931 

01.5326 

01.0814 

01.4076 

00.9790 

00.8979 

00.9776 


Provider 


050548 

050549 

050550 

050551 

050552 

050557 

050559. 

050560. 

050561  . 

050564. 

050565. 

050566. 

050567  . 

050568  . 
050569. 
050570. 
050571  . 
050573. 
050575  . 
050577 . 
050578. 
050579  . 
050580. 
050581  . 
050583  . 
050584.. 
050585  .. 
050566  .. 

050587  .. 

050588  .. 

050589  .. 

050590  .. 

050591  .. 

050592  .. 

050593  .. 
050594.. 
050597  .. 
050598.. 
050599  .. 
050601  .. 
050603.. 
050604.. 
050607.. 
050608.. 
050609.. 
050613 .. 

050615  .. 

050616  .. 

050618  .. 

050619  ... 


Case  mix 


00.5777 

01.7942 

01.9003 

01.2712 

01.1011 

01.5238 

01.3141 

01.3601 

01.1825 

01.2637 

01.2683 

00.9890 

01.6738 

01.3568 

01.2301 

01.7105 

01.4444 

01.6482 

01.2341 

01.2457 

01.3558 

01.4010 

01.2535 

01.4188 

01.6818 

01.2236 

01.3630 

01.2450 

01.3491 

01.3567 

01.2698 

01.3102 

01.1729 

01.3360 

01.3080 

01.8713 

01.3160 

01.3947 

01.5540 

01.3443 

01.4166 

01.4445 

01.1775 

01.1669 

01.3784 

01.0892 

01.3202 

01.3226 

01.1981 

01.3395 


Provider 


050622 

050623 

050624 

050625 

050630. 

050633. 

050635. 

050636. 

050637. 

050638  . 

050641  . 

050643. 

050644. 

050655. 

050660. 

050661  . 

050662. 

050663. 

050666. 

050667. 

050668  . 

050670  . 

050671  . 
050672. 

050674  . 

050675  .. 

050676  .. 
050677.. 
050678  .. 
050680.. 
050682  .. 
050684.. 
050685.. 
050666.. 
050688  .. 
050689.. 
050690.. 
050693.. 
050694.. 
050695.. 
050696.. 
050697.. 
050696.. 
050699.. 

050700  .. 

050701  .. 

050702  ... 
050703... 
050896  ... 
050899... 


Case  mix 


9  93 


01.2148 

01.4081 

01.2682 

01.5157 

01.2179 

01.1649 

01.3125 

01.3619 

01.1836 

00.9458 

01.1085 

00.9296 

01.0709 

00.8717 

01.0748 

00.9004 

00.8271 

01.0618 

00.8834 

00.9987 

01.1537 

00.8312 

01.1240 

00.6536 

01.1743 

01.5284 

00.8456 

01.3447 

01.1072 

01.3240 

00.8850 

01.2275 

01.1351 

01.2682 

01.1740 

01.4780 

01.1996 

01.3064 

01.1623 

01.1757 

01.8184 

01.3181 

01.1727 

00.9838 

01.4253 

01.1924 

00.8657 

00.7076 

00.8339 

00.8627 
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Provider 


Case  mix 


Provider 


Case  mix 


Provider 


Case  mix 


Provider 


Case  mix 


Provider 


Case  mix 


060001  . 

060003  . 

060004  . 
060006  . 
060007. 

060008  . 

060009  . 

060010  . 

060011  . 
060012. 
060013. 

060014  . 

060015  . 
060016. 
060018 
060020. 
060022 
060023 
060024 
060026 
060027 
060028 
060029 
060030 
060031 
060032 
060033 
060034 
060036 
060037 
060038 
060041 
060042 
060043 
060044 
060046 
060047 
060049 
060050 
060052 
060053 
060054 
060056 
060057 
060058 
060060 
060062 
060063 
060064 
<)60065 


01.5364 
01.2003 
01.2172 
01.2312 
01.1390 
01.0574 
01.3976 
01.5640 
01.1496 
01.4329 
01.1850 
01.6747 
01.5170 
01.1890 
01.2574 
01.4922 
01.6563 
01.4929 
01.5795 
01.4477 
01.4297 
01.4020 
01.0156 
01.4104 
01.5200 
01.3797 
01.1539 
01.3548 
01.1764 
00.9856 
01.0653 
01.0796 
00.9784 
00.9194 
01.1628 
01.0211 
00.8943 
01.0535 
01.2537 
01.0204 
01.1233 
01.2166 
00.9291 
01.1230 
00.8371 
00.9946 
00.9347 
01.0814 
01.4065 
01.3405 


060066 
060068 
060070 
060071 
060072 
060073 
060075 
060076 
060085 
060087 
060088 
060090 
060096 
060100 
060101 
060103 
060104 
070001 
070002 
070003 
070004 
070005 
070006 
070007 
070008 
070009 
070010 
070011 
070012 
070013 
070015 
070016 
070017 
070018 
070019 
070020 
070021 
070022 
070023 
070024 
070025 
070026 
070027 
070028 
070029 
070030 
070031 
070033 
070034 
070035 


01.0149 

01.2341 

01.0093 

01.1767 

00.9104 

00.9842 

01.2566 

01.3910 

00.9414 

01.5417 

01.0269 

00.8379 

00.9892 

01.3290 

01.4667 

01.3325 

01.2944 

01.7586 

01.8458 

01.1414 

01.1150 

01.3174 

01.2619 

01.3869 

01.2480 

01.2211 

01.4874 

01.2228 

01.2396 

01.3960 

01.2848 

01.2799 

01.3192 

01.3351 

01.1527 

01.4134 

01.2420 

01.6866 

01.3014 

01.2808 

01.7186 

01.1832 

01.2824 

01.5099 

01.2215 

01.2285 

01.2728 

01.3691 

01.3069 

01.3574 


070036 

070898 

070899 

080001 

080002 

080003 

080004 

080005 

080006 

080007 

080898 

080899 

090001 

090002 

090003 

090004 

090005 

090006 

090007 

090008 

090010 

090011 

090898 

090899 

100001 

100002 

100004 

100005 

100006 

100007 

100008 

100009 

100010 

100012 

100014 

100015 

100016 

100017 

100018 

100019 

100020 

100022 

100023 

100024 

100025 

100026 

100027 

100028 

100029 

100030 


01.2800 
00.8486 
00.8437 
01.6112 
01.1599 
01.2705 
01.2604 
01.3059 
01.1433 
01.2564 
00.8732 
00.9119 
01.4458 
01.2669 
01.3973 
01.5735 
01.2920 
01.2999 
01.1890 
01 .4378 
00.9865 
01.8804 
00.8761 
00.8432 
01.4470 
01.3979 
01.0101 
00.9971 
01.5769 
01.9263 
01.7217 
01.4604 
01.3864 
01.5421 
01.2746 
01.3756 
01.0246 
01.6292 
01.3388 
01.5079 
01.2413 
01.6293 
01.2908 
01.3295 
01.5487 
01 .5339 
00.8628 
01.2945 
01.4424 
01.2576 


100032 
100034 
100035 
100038 
100039 
100040 
100042 
100043 
100044 
100045 
100046 
100047 
100048 
100049 
100050 
100051 
100052 
100053 
100054 
100055 
100056 
100057 
100059 
100060 
100061 
100062 
100063 
100065 
100067 
100068 
100069 
100070 
100071 
100072 
100073 
100074 
100075 
100076 
100077 
100078 
100079 
100080 
100081 
100082 
100083 
100084 
100085 
100086 
100087 
100088 


01.8882 
01.6543 
01.5067 
01.6642 
01.6713 
01.6786 
01.1758 
014292 
01.3957 
01  4073 
01.3108 
01.6208 
01.0246 
01.3489 
01  2237 
01.3306 
01.3033 
01.2628 
01.2549 
01  3585 
01.5294 
01.2989 
01  5244 
01.7952 
01.5127 
01.7478 
01.2475 
01.1231 
01.3983 
01.5094 
01.4139 
01.3641 
01.3385 
01.3040 
01.8012 
01.3251 
01  7067 
01.4637 
01.2907 
01.2583 
00  9268 
01.6112 
01.0809 
01.4180 
01.2921 
01.4242 
01.3213 
01.3415 
01.7609 
01.6111 


100089 
100090 
100092 
100093 
100098 
100099 
100100 
100102 
100103 
100105 
100106 
100107 
100108 
100109 
100110 
100112 
100113 
100114 
100117 
100118 
100121 
100122 
100124 
100125 
100126 
100127 
100128 
100129 
100130 
100131 
100132 
100134 
100135 
100137 
100138 
100139 
100140 
100142 
100143 
100144 
100145 
100146 
100147 
100150 
100151 
100152 
100154 
100156 
100157 
100159 


01.2687 

01.3561 

01.5146 

01.4899 

01.2627 

01.2439 

01.3527 

01.1486 

00.9719 

01 .4205 

01.1098 

01.2703 

01.1447 

01.2344 

01.4591 

01.0019 

01.9942 

01.4720 

01.3842 

01.1953 

01.1714 

01.3948 

01.3311 

01.1765 

01.5101 

01.6035 

02.2232 

01.3375 

01.1692 

01.2563 

01.3623 

01.0236 

01.5182 

01.1605 

01.0033 

01.0333 

01.1083 

01.1242 

01.2102 

01.2180 

01.3499 

01.1032 

01.1156 

01.3645 

01.7957 

01.5330 

01.6117 

01.1238 

01.5636 

01.0266 
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Provider 

Case  mix 

rruvNJw 

CaMmix 

Prowjder 

CaMmix 

Provider 

Case  mix 

Provider 

Case  mix 

100160  

01.2155 

100228  

01.2578 

110004 

01.1892 

110063  

01.0135 

110127  

00.8687 

100161  

01.5028 

100229 „ 

01.3838 

110005 

01.3383 

110064  

01.2666 

110128 

01.1639 

100162 

01.3561 

100230  

01.3186 

110006  

01.2519 

110065  

00.9597 

110129 

01.6292 

100164 

00.9660 

100231 

01.7482 

110007  

01.4321 

110066  

01.3285 

110130  

01.0616 

100165 _. 

00.9379 

100232  

01.3240 

110008  

01.1406 

110060 

01.1866 

110132  

01.1530 

100166  

01.4457 

100234  

01.3863 

110009 

01.0438 

110070  

00.9869 

110134 

00.8480 

100167 „. 

01.4023 

100235  

01.3630 

110010 

02.0073 

110071  

00.9945 

110135 

01.0843 

100168 _. 

01.2834 

100238  

01.3872 

110011  

01.1273 

110072  

00.9608 

110136 

01.2460 

100169 „. 

01.8481 

100237  

02.1913 

110013 

01.0348 

110073 

01.2067 

110140  

00.9072 

100170  

01.4040 

100238 „.. 

01.4016 

110014  

01.0729 

110074  

01.2995 

110141  

00.9392 

100172 

01.2974 

100239  

01.4630 

110015  

01.0767 

110075  

01.2134 

110142  

01.0805 

100173 

01.6317 

100240 _. 

00.7982 

110016  

01.2086 

110076  

01.3443 

110143 

01.2735 

100174 „. 

01.3792 

100241  „ 

0a9730 

110017 

00.9838 

110078  

01.5613 

110144 

01.1807 

100175 „.. 

00.9091 

100242  

01.3288 

110018  

01.1673 

110079 

01.3536 

110146 

00.9403 

100176 _. 

01.9006 

100243  

01.4407 

110020 

01.2471 

110080 

01.1124 

110140  

01.1791 

100177 „. 

01.3344 

100244 „ 

01.3562 

110023  

01.1872 

110082 

02.1204 

110150  

01.3019 

KJ017B „ 

01.6793 

100246  

01.3644 

110024  

01.3423 

110083  

01.5975 

110152  

01.0533 

100180 _. 

01.4009 

100248  

01.6341 

110025  

01.2772 

110085  

01.1590 

110153  

01.0726 

tooiai „.. 

01.3429 

100249  

01.2773 

110026  

01.1080 

110086 

01.0313 

110154  

00  9499 

100183 „.. 

01.3770 

100252  

01.2439 

110027  

01.0409 

110087 

01.2526 

110155 

01.0723 

100185 „ 

01.1917 

100253  

01.3902 

110028  

01.5946 

110088 

00.8774 

110156  

00.9046 

1t>0186 

01.3615 

100254  

01.6227 

110029  

015770 

110089 

01.2097 

110157 

01.1392 

100187 

01.3723 

100255  

01.3455 

110030  

01.2408 

110001  

01.3428 

110161  

01.2700 

100189  

01.2649 

100256  

01.9107 

110031  

01.2812 

110092  

01.0619 

110162 

00.7919 

100191  

01.3338 

100258  

01.8873 

110032  

01.1059 

110093  

00.0112 

110163  

01.3777 

100194  

01.2380 

100259  

01.4601 

110033  

01.3562 

110094 

01.0761 

110164  

01.3397 

100196  

01.2246 

100260  

01.3654 

110034  

01.4254 

110095 

01.2872 

110165  

01.2556 

100199 

01.2467 

100202  

01.3096 

110035  

01.3248 

110096 

01.1054 

110166  

01.4260 

10(000 

01.3092 

100283  

(n.4S78 

110036  

01.6899 

110097  

01.0696 

110168 „. 

01.6051 

1t)0SO3 

01.2076 

100264  

01.4036 

110037  

01.0432 

110000  

00.9387 

110169 

00.7788 

100204 

01.6001 

100286  

01.2837 

110038 

01.3619 

110100  

01.0819 

110171  

01.3111 

100206  

01.4124 

100280  .._ 

01.3808 

n0039 

01.3300 

110101  

01.0411 

110172  

01.2377 

100207 

01.4090 

100207  

01.3271 

110040 

01.0206 

110103  

00.9059 

110174 

01.0419 

100208  

01.5535 

100280  

01.2200 

1100*1  

01.0512 

110104  ..„ 

01.1536 

110178  

01.0971 

loesoo 

01.5480 

100289  

01.3923 

110042  

01.0157 

110105  

01.1541 

110177  

01.3834 

tessio „. 

01.7283 

100270  

0a8il9 

110043 

01.5984 

110107  

01.6837 

110178 

01.2207 

1«02t1  

01.3212 

100271  

01.5608 

110044  

01.1500 

110108  

00.8075 

110179  

01.1581 

t«212 

01.7274 

100273  

01.1S35 

110045 

01.0795 

11O10O 

01.0583 

110181  „.. 

OOJOSO 

100213 „. 

01.6050 

100275 „ 

01.3*18 

110048 „. 

01.2049 

110111  

01.1334 

110183  

01.3251 

1002t7  .._ 

01.2125 

100278 

01.3003 

110048 

01.1222 

110112 _„ 

01.0646 

110184  

01.1737 

loeeis 

0a9074 

100277  

0a9043 

1100«0  

n.oeoo 

110113 „ 

01.0078 

110186 

01.1273 

100219  ..„ 

01.5447 

100278 _.. 

00.9018 

11O0S0  .._ 

01.0438 

110114 „ 

01.1190 

110186 

01.2640 

01.8086 

100279  

01.3217 

IIOOW  

00.9088 

1101  IS 

01.7106 

110187  

01.1501 

100221  

01.5287 

100288  

01.4717 

110062 

00.9172 

110117 „ 

01.0742 

110188  

01.3425 

01.2394 

100281  

01.1018' 

110054  

01.2479 

110118  

01.0367 

110189  

01.0596 

108223  ..- 

01.4152 

100808  

00.7891 

1100K 

00.9155 

11012» 

01.0638 

1101O0 

01.1879 

T00224  

01.4140 

100099  

00.8838 

110056  

00.9275 

110121  ..„ 

01.1183 

110191  

01.2904 

100225  

01.2719 

1100O1  .._ 

01.1080 

110059  

01.2216 

110122  ..„ 

Ot.3043 

110192 

01.3205 

10022B  .._ 

01.373a 

110002  

Ol.fOSI 

110081 

01.0119 

110124  

01.0381 

110193 

01.2258 

t002Z7  .._ 

01.022© 

110003 

01.3280 

110002  

00.9307 

110125 

01.1479 

110194  

00.9010 
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Provider 


110195 
110198 
110200 
110201 
110203 
110204 
110205 
110207 
110206 
110896 
110899 
120001 
120002 
120003 
120004 
120005 
120006 
120007 
120009 
120010 
120011 
120012 
120014 
120015 
120016 
120018 
120019 
120021 
120022 
120024 
120026 
120027 
120898 
120899 
130001 
130002 
130003 
130005 
130006 
130007 
130008 
130009 
130010 
130011 
130012 
130013 
130014 
130015 
130016 
130017 


Case  mix 


01.1546 
01.3377 
01.9667 
01.3402 
00.9962 
00.6638 
01.0526 
01.1762 
01.0295 
00.8587 
00.8561 
01.7126 
01.1959 
01.0233 
01.2406 
01.2581 
01.1631 
01.5742 
00.8670 
01.6762 
01.2248 
00.9620 
01.1568 
01.0541 
00.9392 
00.9628 
01.1510 
00.9042 
01.5881 
01.0500 
01.2563 
01.4102 
00.8559 
00.8443 
00.9612 
01.3740 
01.1792 
01.3990 
01.7364 
01.4643 
01.0051 
00.9879 
00.9365 
01.3450 
01.0153 
01.2511 
01.2741 
01.0043 
00.8264 
00.9878 


Provider 


130018  .. 

130019  .. 
130021  .. 
130022.. 

130024  .. 

130025  .. 
130026.. 

130027  .. 

130028  .. 

130029  .. 
130030.. 
130031  .. 
130034.. 
130035.. 
130036.. 
130037  .. 
130039.. 
130040.. 
130043.. 
130044.. 
130045.. 
130048.. 
130049.. 
130054.. 
130056.. 
130058.. 
130060.. 
140001  ... 
140002... 
140003... 
140004... 
140005... 
140007  ... 
140008... 

140010  ... 

140011  ... 

140012  ... 

140013  ... 

140014  ... 

140015  ... 

140016  ... 

140018  ... 

140019  ... 
140024  ... 
140025... 
140026... 
140027  ... 
140029... 
140030... 
140031  ... 


Case  mix 


01.5391 
01.2181 
00.8558 
01.1810 
01.1023 
01.0566 
01.0945 
00.8829 
01.2333 
01.0456 
01.0759 
00.9584 
00.9907 
00.9507 
01.2035 
01.1635 
01.3281 
00.8583 
01.0165 
00.8835 
00.9067 
01.0708 
01.2210 
01.0264 
00.9862 
00.9374 
01.0871 
01.2912 
01.2111 
01.0122 
00.9820 
00.9100 
01.4079 
01.3816 
01.3357 
01.0816 
01.2467 
01.5462 
01.1177 
01.2273 
00.9706 
01.5246 
00.8986 
01.0243 
01.1425 
01.1248 
01.0946 
01.3909 
01.5273 
01.0454 


Provider 


140032 
140033 
140034 
140035 
140036 
140037 
140038 
140039 
140040 
140041 
140042 
140043 
140045 
140046 
140047 
140048 
140049 
140051 
140052 
140053 
140054 
140055 
140058 
140059 
140061 
140062 
140063 
140064 
140065 
140066 
140067 
140068 
140069 
140070 
140074 
140075 
140077 
140079 
140080 
140081 
140082 
140083 
140084 
140086 
140087 
140068 
140089 
140090 
140091 
140093 


Case  mix 


01.2818 
01.2106 
01.1141 
01.0640 
01.1410 
01.0036 
01.1461 
01.0104 
01.2475 
01.1051 
01.0572 
01.2530 
00.9895 
01.2241 
01.0761 
01.1989 
01.3189 
01.3252 
01.2618 
01.7748 
01.3469 
00.9579 
01.1467 
01.0779 
01.1121 
01.2523 
01.3570 
01.2153 
01.4108 
01.2331 
01.7599 
01.2957 
01.0635 
01.2778 
01.1012 
01.3984 
01.0923 
01.2898 
01.8699 
01i005 
015877 
01.2699 
01.2113 
01.1252 
01.4608 
01.4495 
01.2387 
01.3550 
01.5930 
01.2118 


Provider 


140094 
140095 
140097 
140098 
140100 
140101 
140102 
140103 
140105 
140107 
140108 
140109 
140110 
140112 
140113 
140114 
140115 
140116 
140117 
140118 
140119 
140120 
140121 
140122 
140123 
140124 
140125 
140127 
140128 
140129 
140130 
140132 
140133 
140135 
140137 
140138 
140139 
140140 
140141 
140143 
140144 
140145 
140146 
140147 
140148 
140150 
140151 
140152 
140155 
140158 


Case  mix 


01.2441 
01.2250 
00.9418 
01.3185 
01.3118 
01.1214 
01.0225 
01.3717 
01.3065 
01.0665 
01.1715 
01.1212 
01.3208 
01.0879 
01.4561 
01.3062 
01.2329 
013281 
01.2739 
01.5387 
01.6130 
01.2661 
01.1819 
01.4208 
01.2226 
01.1601 
01.2323 
01.2846 
01.1288 
01.0663 
01.1794 
01.5090 
01.3396 
01.2120 
01.0431 
01.0420 
01.0800 
01.0132 
01.0151 
01.0767 
01.0595 
01.0839 
01.0008 
01.1979 
01.6312 
01.3800 
01.1798 
01.0897 
01.2102 
01.3685 


Provider 


140159 
140160 
140161 
140162 
140164 
140165 
140166 
140167 
140168 
140170 
140171 
140172 
140173 
140174 
140176 
140177 
140179 
140180 
140181 
140182 
140184 
140185 
140186 
140187 
14C188 
140189 
140190 
140191 
140192 
140193 
140197 
140199 
140200 
140202 
140203 
140205 
140206 
140207 
140208 
140209 
140210 
140211 
140212 
140213 
140215 
140217 
140218 
140220 
140223 
140224 


Case  mix 


01.1864 
01.1570 
01.1218 
01.6994 
01.2260 
01.1032 
01.2069 
01.1349 
01.1551 
00.9394 
00.9912 
01.4975 
010539 
01.4087 
012287 
01.3354 
01.2682 
01.3788 
01.3033 
01.3184 
01.1564 
01.3760 
012317 
01.3745 
00.9740 
01.1384 
01  1448 
01.3954 
00.9822 
00.9809 
01.2013 
01.0009 
01.4325 
01.2803 
01.2428 
00.9414 
01.1023 
01.4193 
01.4641 
01.6577 
01.0290 
01  1768 
01.1912 
01.2132 
01.0818 
01.2405 
00.9406 
01.1148 
01.5289 
01.3341 
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Provider 


140228 

140229 

140230 

140231 

140233 

140234 

140236 

140239 

140240 

140242 

140245 

140246 

140250 

140251 

140252 

140253 

140258 

140271 

140275 

140276 

140280 

140281 

140285 

140286 

140288 

140289 

140290 

140291 

140292 

140294 

140297 

140299 

140898 

140899 

150001 

150002 

150003 

150004 

150005 

150006 

150007 

150008 

150009 

150010 

150011 

150012 

150013 

150014 

150015 

150017 


Caumix 


01.4799 

00.9259 

00.9178 

01.5750 

01.6378 

01.1695 

01.0061 

01.5975 

01.3792 

01.5323 

01.0054 

01.0695 

01.2134 

01.3609 

01.3245 

01.2031 

01.4261 

01.0791 

01.2156 

02.0077 

01.2212 

01.5516 

01.3279 

01.1464 

01.5710 

01.2558 

01.3951 

01.2583 

01.2277 

01.1197 

01.4035 

00.96^ 

00.8559 

00.8611 

01.0639 

01.4078 

01.6483 

01.4334 

01.1882 

01.2103 

01.2324 

01.3617 

01.2962 

01.2146 

01.2683 

01.6146 

01.2590 

01.4087 

01.2237 

01.7232 


Provider 


150018 

150019 

150020 

150021 

150022 

150023 

150024 

150025 

150026 

150027 

150029 

150030 

150031 

150032 

150033 

150034 

150035 

150036 

150037 

150038 

150039 

150042 

150043 

150044 

150045 

150046 

150047 

150048 

150049 

150050 

150051 

150052 

150053 

150054 

150056 

150057 

150058 

150059 

150060 

150061 

150062 

150063 

150064 

150065 

150068 

150067 

150069 

150070 

150071 

150072 


mix 


01.2670 

01.0950 

01.0^3 

01.6752 

01.1660 

01.3928 

01.2284 

01.5524 

01.2117 

01.0157 

01.2425 

01.0934 

01.0040 

01.6513 

01.5820 

01.2860 

01.3861 

01.0344 

01.2252 

01.2095 

00.9600 

01.2045 

01.0777 

01.2755 

01.1625 

01.5304 

01.6742 

01.1645 

01.1206 

01.1427 

01.2582 

01.0108 

01.0335 

01.1532 

01.6864 

02.2588 

01.5545 

01.1751 

01.1932 

01.2012 

01.0080 

01.13« 

01.0539 

01.1141 

01.0909 

01.0^1 

01.2447 

01.0698 

01.1008 

01.3220 


Rovider 


150073 

150074 

150075 

150076 

150077 

150078 

150079 

150082 

150084 

150085 

150086 

150088 

150089 

150090 

15009-1 

150092 

150094 

150095 

150096 

150097 

150098 

150099 

150100 

150101 

150102 

150103 

150104 

150105 

150106 

150109 

150110 

150111 

150112 

150113 

150114 

150115 

150122 

150123 

150124 

150125 

150126 

150127 

150128 

150129 

150130 

150132 

150133, 

150134, 

150135 

150136 


Case  mix 


9  93 


01.0253 

01.4930 

01.2023 

01.1009 

01.2805 

01.0047 

01.1358 

01.4282 

01.8222 

00.9794 

01.1979 

01.1574 

01.3362 

01.2915 

01.1871 

01.0281 

00.9896 

01.0118 

01.0410 

01.0797 

01.0926 

01.2445 

01.6618 

01.0942 

01.0466 

01.0692 

01.1861 

01.1665 

01.0675 

01.2696 

00.8858 

01.1088 

01.1834 

01.1856 

01.0467 

01.3167 

01.0824 

00.9619 

01.1768 

01.4057 

01.5378 

01.0827 

01.1776 

01.2548 

01.1105 

01 .33^ 

01.1884 

01.1959 

00.9691 

00.8973 


^ovider 


150898 

150899 

160001 

160002 

160003 

160005 

160007 

160008 

160009 

160012 

160013 

160014 

160016 

160018 

160020 

160021 

160023 

160024 

160025 

160026 

160027 

160028 

160029 

160030 

160031 

160032 

160033 

160034 

160035 

160036 

160037 

160039 

160040 

160041 

160043 

160044 

160045 

160046 

160047 

160048 

160049 

160050 

160051 

160052 

160054 

160055 

160056 

160057 

160058 

160059 


Case  mix 


00.8559 

00.8299 

01.1668 

01.2934 

01.0535 

01.0223 

01.0108 

01.1231 

01.2578 

01.1411 

01.2791 

00.9358 

01.2559 

00.9861 

01.0977 

01.1397 

01.0943 

01.5080 

01.8862 

01.0962 

01.1432 

01.2288 

01.4370 

01.3038 

01.0642 

01.1405 

01.3976 

00.9801 

00.9523 

01.0348 

01.0983 

01.0170 

01.2679 

01.1267 

01.0348 

01.2922 

01.6646 

01.0287 

01.3973 

01.1103 

00.9851 

01.0067 

01.1563 

00.9459 

01.0511 

00.9875 

01.0482 

01.3602 

01.6944 

01.2852 


Providef 


160060 

160061 

160062 

160063 

160064 

160065 

160066 

160067 

160068 

160069 

160070 

160071 

160072 

160073 

160074 

160075 

160076 

160077 

160079 

160080 

160081 

160082 

160083 

160085 

160086 

160088 

160089 

160090 

160091 

160092 

160093 

160094 

160095 

160097 

160098 

160099 

16C101 

160102 

160103 

160104 

160106 

160107 

160108 

160109 

160110 

160111 

160112 

160113 

160114 

160115 


Case  mix 

01.0658 

01.0067 

01.0277 

01.0834 

01.5564 

01.0588 

01.1176 

01.2934 

01.0487 

01.3747 

01.0953 

01.0613 

01.0468 

00.9818 

01.0263 

01.1227 

01.0116 

01.0673 

01.3346 

01.1677 

01.0763 

01.7402 

01.5178 

01.2509 

00.9727 

01.0540 

01.1914 

01.0243 

01.1167 

00.9296 

01.1330 

01.1484 

01.0635 

01.1461 

01.0209 

01.0941 

01.1092 

01.4177 

00.9806 

01.1954 

01.0647 

01.1626 

01.0781 

00.9359 

01.5082 

01.0642 

01.3852 

01.0057 

00.9529 

01.0486 


Federal  Regiater  /  Vol.  58.  No.  100  /  Wednesday.  May  26.  1993  /  Proposed  Rules  30293 


Page  8  of  23  Pages 


Provider 

Cascmtai 

Piovtdar 

CaMmix 

Provide 

CaMmix 

Prowtdar 

CaMmix 

Providaf 

CaMmtx 

160116  

01.2643 

170031  

00.8786 

170000  

00.9750 

170164  

01.0616 

180044 _.. 

01.0906 

160117 „.. 

013377 

170032  

01.0286 

170002  

00J364 

170166  

00.9927 

180045  

01.1806 

160118  

00.9907 

170033 „.. 

01.2558 

170003  

00J611 

170168  

00.8596 

180046 -.. 

01.1282 

160120  

00.9600 

170034 _.. 

00.9772 

170094  

01.1058 

170171  „ 

01.2111 

180047 _.. 

01.1205 

160122  

01.1882 

170035 -.. 

00.9468 

170006  

01.1705 

170172  

00.9608 

180048 

01.1843 

160123  

01.1480 

170036  

00.8852 

170097 „.. 

00.9269 

170173  

00.7621 

180049  

01.3373 

160124  

01.1331 

170037  

01.0746 

170098 

01.1059 

170174  

00.8649 

180050  

01.3374 

160126  

01.1940 

170038 -.. 

00.8876 

170099  

01.3872 

170175  

01.2364 

180061  

01.1366 

160129  

01.0819 

170039 -.. 

01.0306 

170100  

00.9041 

170176  

01.4601 

180053 _.. 

01.2264 

160130 -. 

01.1004 

170040 ........ 

01.4020 

170101  

01.0537 

170898  

00.8273 

180054 _.. 

01.0394 

160131  

01.1671 

170041 

01.0317 

170102 „.. 

00.9719 

170899  

00.8231 

180055  

01.0761 

160133 _.. 

01.1744 

170043 _.. 

01.0249 

170103  

01.2220 

180001  

01.1836 

180056 

01.0551 

160134  

00.9669 

170044 _.. 

01.1210 

170104  

01.4242 

180002  

01.1211 

180058  

00.8960 

160135  

00.9711 

170045 „.. 

01.0382 

170105  

01.0143 

180004  

01.1530 

180059 _.. 

00.9314 

160138  

01.1141 

170049  

01.2931 

170106  

00.9184 

180005  

01.0389 

180060 _.. 

00J735 

160140  

01.0620 

170050  

00.9425 

170108  .„ 

00.8286 

180006  

00.9279 

180063  

01.0576 

160141  

00J465 

170051  „.. 

00.9763 

170109  

01.0739 

180007  _ 

01.4446 

180064  

01.1407 

160142  

01.0950 

170052  

01.0495 

170110 _.. 

00.9256 

180009  

01.2084 

180065  

00.9794 

160143  

01.1082 

170053  

00.8887 

170112 ™. 

00.9407 

180010  

01.8182 

180066  

01.2535 

160145  

01.0317 

170054 „.. 

01.0709 

170113 

01.0406 

180011  

01.1633 

180067 _.. 

01.8191 

160146  

01.3646 

170065 -.. 

01.0531 

170114  

01.0586 

180012  

01.2907 

180069  

01.1655 

160147  

01.1720 

170056 -.. 

00.0873 

170115 

00.9960 

180013  - 

01.3230 

180070 -.. 

01.0753 

160151  

01.1133 

170057  

00.9957 

170116 

01.1002 

180014  

01.5302 

180072 „.. 

01.0295 

160152 „.. 

00.9754 

170058  

01.0916 

170117  

00.9351 

180015  

01.1125 

180075  

00.9867 

160153  

01.6437 

170060  

01.0510 

170119  

01.0316 

180016  

01.2301 

180078 „.. 

01.0998 

160898  

00.0440 

170061  „ 

01.1691 

170120  _ 

01.3393 

180017  - 

01.2842 

180079  

00.9997 

160899 

00J432 

170062 

00.9202 

170121  ». 

00.8708 

180018  

01.1966 

180080 -.. 

01.1304 

170001  

01.1931 

170063 „.. 

00.8363 

1T0122  

01J117 

180018  

01.2319 

180081  -.. 

01.4734 

170004  

01.(»2S 

170064  

01.1130 

170123  

01J739 

180020  

01.0724 

180085  

013165 

170006  

01.2061 

170066  

00.8848 

170124 „.. 

00.9840 

180021  

01.0157 

180087  

01.0496 

170008  

01.0558 

170067  

00.9891 

170126  

00.9075 

180023  - 

00.8690 

180088  

016670 

170009  

01.1166 

170068 

01.2840 

170128 _. 

00J987 

180024  

01.3356 

180092  

01.1932 

170010  

01.2072 

170069  _ 

00.0692 

170131  

01.2200 

180025  

01.1477 

180003  

01.3076 

170011  _.. 

01.4501 

170070  

00.9046 

170133  

01.1149 

180026  

01.1752 

180094  

01.0010 

170012  

01.4327 

170072 „.. 

00.9412 

170134  

00.9316 

180027  

01.1851 

180085  

01.0093 

170013  

01.2550 

170073  

01.0636 

170137 „. 

01.1496 

180028  „ 

01.0174 

180099  

01.0520 

170014 „.. 

01.0783 

170074  

01.0893 

170139  

oix>oei 

180029  - 

01.3253 

180101  -.. 

01.2897 

170015  

00J860 

170075  

00.8727 

170140 „. 

01.1118 

180030  

01.1930 

180102  

01.4368 

170016  

01.5430 

170076  

01.0853 

170142  - 

01.3523 

180031  

01.0339 

180103  

01.9078 

170017  

01.2238 

170077  

00.9090 

170143  

01.1509 

180032  

01.0326 

180104  

01.3982 

170018  

01.0165 

170079  

00.9404 

170144  

01.4408 

180033  

01.0505 

180105  

00.9446 

170019  

01.1640 

170080  

01.0040 

170145  _ 

012117 

180034  _ 

00.9667 

180106  

00.8996 

170020  

01.2218 

170081 -.. 

01.0561 

170146 

01.2938 

180035  

01.4645 

180108  

00.9276 

170022  

015037 

170082 

00.8202 

170147  

01.1667 

180036  _ 

01.1011 

180115  

00.9991 

170023  _ 

01.3640 

170084  

00.9059 

170148  

01.3330 

180037  _ 

01.2776 

180116 _.. 

01.3757 

170024  

01.1987 

170085  

00.9180 

170150  

01.0966 

180038  „ 

01.3320 

180117 

01.0996 

170025  

01.2557 

170086  

01.6177 

170151  

01.0282 

180040 

01.9914 

180118  

00.9673 

170026 ™ 

014)430 

170087  

01.3486 

170152 -.. 

01.0115 

180041 

01.0500 

180120  

00.8993 

170027  

01.2227 

170088  

00.8910 

170159  

01.0646 

180042  „ 

01.1113 

180121  „.. 

01.1116 

170030 „ 

00.9283 

170089  

00.9925 

170160  .- 

00.9317 

180043  

01.1131 

180122  

00.9957 
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ProvWer 


180123 
180124 
180125 
180126 
180127 
180128 
180129 
180130 

180132  . 

180133  . 

180134  . 

180136  . 

180137  . 

180138  . 
180139. 

180898  . 

180899  . 
190001  . 
190002. 

190003  . 

190004  . 

190005  . 
190006. 

190007  . 

190008  . 

190009  . 
190010. 
190011  . 
190013 
190014 
190015 
190017 
190018 
190019 
190020 
190025 
190026 
190027 
190029 
190033 
190034 
190035 
190036 
190037 
190039 
190040 
190041 
190043 
190044 
190045 


Casamix 


01.4410 

01.3222 

01.0373 

00.9885 

01.2365 

01.1454 

01.0995 

01.3554 

01.2432 

01.2316 

01.0224 

01.3539 

01.7561 

01.2463 

01.0620 

00.8451 

00.8443 

00.9235 

01.5712 

01.3476 

01.2806 

01.3537 

01.1256 

01.0794 

01.5165 

01.1137 

00.9399 

01.1144 

01.2324 

01.0809 

01.1950 

01.2090 

01.2075 

01.4508 

01.1805 

01.2599 

01.3613 

01.4265 

01.2638 

00.9419 

01.2201 

01.4087 

01.6909 

01.0305 

01.4411 

01.3842 

01.5547 

01.1160 

01.1042 

01.2809 


Provktef 


190046 

190047 

190048 

190049 

190050 

190053 

190054 

190059 

190060 

190064 

190065 

190071 

190075 

190077 

190078 

190079 

190081 

190083 

190086 

190066 

190089 

190090 

190092 

190095 

190098 

190099 

190102 

190103 

190106 

190109 

190110 

190111  , 

190112. 

190113. 

190114  . 

190115, 

190116. 

190118. 

190120. 

190122. 

190124  . 

190125  . 

190127  . 

190128  . 
190130. 
190131  . 
190132. 
190133. 
190134. 
190135. 


Case  mix 


01.4650 

01.0687 

01.0754 

01.0177 

01.0765 

01.0891 

01.3018 

00.9349 

01.3436 

01.4888 

01.4943 

00.9028 

01.4151 

00.8733 

01.1129 

01.2426 

00.9128 

01.0020 

01.3065 

01.3371 

01.0778 

01.1901 

01.2905 

01.0647 

01.4331 

01.1679 

01.4978 

00.9037 

01.1184 

01.0916 

00.9474 

01.5284 

01.2797 

01.2907 

00.9675 

01.3198 

01.2067 

01.0455 

00.9397 

01.2579 

01.4418 

01.3862 

01.4263 

00.8907 

00.9588 

01.2173 

01.1206 

00.9796 

00.9978 

01.3369 


ProvkJer 


190136 

190138 

190140 

190142 

190144 

190145, 

190146, 

190147 , 

190148. 

190149  . 

190151  . 

190152  . 
190155  . 
190156. 
190158. 
190160. 
190161  . 
190162. 
190164. 
190165. 

190166  . 

190167  . 
190170  . 
190173. 

190175  . 

190176  . 

190177  . 

190178  . 

190182  . 

190183  ., 
190184., 

190185  ., 

190186  .. 

190187  .. 

190189  .. 

190190  .. 

190191  .. 

190193  .. 

190194  .. 

190196  .. 

190197  .. 

190198  .. 

190199  .. 
190200.. 
190201  .. 
190202.. 
190203.. 
190204.. 
190205  .. 
190206.. 


Casamix 


01.0403 

00.7010 

01.0680 

01.0162 

01.1034 

00.9500 

01.5230 

00.9872 

00.9643 

00.9696 

01.0748 

01.3583 

00.9552 

00.8571 

01.2656 

01.1338 

00.9042 

01.1988 

01.1468 

01.0485 

01.0577 

01.2635 

01.0105 

01.4174 

01.5399 

01.4808 

01.4572 

01.0029 

01.0734 

01.1603 

00.9422 

01.2090 

00.8685 

00.8820 

00.5025 

00.9481 

01.2541 

01.2354 

01.2347 

00.9059 

01.2351 

01.1432 

01.2024 

01.5244 

01.3033 

01.4268 

01.5673 

01.5120 

01.5692 

01.4205 


ProvWar 


190207 

190208 

190211 

190212 

190213 

190214 

190215 

190216 

200001 

200002 

200003 

200006 

200007 

200008 

200009 

200012 

200013 

200015 

200016 

200017 

200018 

200019 

200020 

200021 

200023 

200024 

200025 

200026 

200027 

200028 

200031 

200032 

200033 

200034 

200037 

200038. 

200039 

200040, 

200041  , 

200043, 

200050, 

200051  , 

200052. 

200055. 

200062. 

200063. 

200066. 

200898. 

200899. 

210001  . 


Casamix 


01.2137 

00.8767 

00.6135 

00.9044 

00.9749 

00.8083 

02.1856 

00.7763 

01.2669 

01.0930 

01.0926 

01.1287 

01.0777 

01.2412 

01.7040 

01.1240 

01.0889 

01.2455 

01.0133 

01.2633 

01.1520 

01.2514 

01.0973 

01.1689 

00.8318 

01.2114 

01.1643 

00.9906 

01.1796 

01.0044 

01.2691 

01.2885 

01.6916 

01.1871 

01.1651 

00.9998 

01.2842 

01.0309 

01.1378 

00.6903 

01.1530 

01.0060 

01.0614 

01.0863 

00.9510 

01.2106 

01.2072 

00.8457 

00.8443 

01.3065 


Provider 


210002 

210003 

210004 

210005 

210006 

210007 

210008 

210009 

210010 

210011 

210012 

210013 

210015 

210016 

210017 

210018 

210019 

210022 

210023 

210024 

210025 

210026 

210027 

210028 

210029 

210030 

210031 

210032 

210033 

210034 

210035 

210036 

210037 

210038 

210039 

210040 

210043 

210044 

210045 

210046 

210048 

210049 

210051  , 

210054, 

210055, 

210056, 

210057  , 

210058, 

210059, 

210060. 


Casamix 


9  93 


01.9380 

01.4591 

01.3083 

01.2094 

01.1462 

01.4922 

01.3129 

01.7627 

01.1813 

01.2789 

01.6045 

01.3190 

01.1941 

01.9047 

01.0944 

01.2583 

01.4064 

01.3716 

01.3066 

01.2969 

01.2977 

01.3262 

01.2195 

01.0744 

01.3653 

01.0563 

01.7829 

01.2273 

01.1233 

01.2185 

01.1478 

01.2586 

01.2220 

01.3856 

01.2249 

01.3399 

01.2481 

01.2142 

00.9990 

01.1090 

01.1821 

01.1471 

01.3058 

01.2399 

01.2250 

01.3921 

01.2427 

01.8423 

01.3115 

01.1010 
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Providef 


210698 
210899 
220001 
220002 
220003 
220004 
220006 
220008 
220010 
220011 
220012 
220015 
220016 
220017 
220019 
220020 
220021 
220023 
220024 
220025 
220026 
220028 
220029 
2^0030 

220035 
220036 
220038 
220041 
220042 
220045 
220046 
220048 
220049 
220050 
220051 
220052 
220053 
220055 
220057 
220058 
220060 
220062 
220063 
220064 
220065 
220066 
220067 
220068 


Case  mix 


00.7390 
00.9480 
01.1954 
01.3637 
01.1419 
01.2432 
01.3095 
01.1812 
01.1353 
01.1526 
01.1991 
01.2066 
01.2093 
01.2642 
01.0966 
01.1628 
01.2502 
01.1876 
01.1970 
01.1117 
01.3574 
01.3886 
01.1608 
01.1365 
01.6687 
01.2802 
01.2179 
01.5033 
01.2421 
01.1594 
01.1431 
01.2729 
01.3844 
01.2188 
01.2557 
00.9835 
01.1422 
01.2450 
01.2603 
01.18^ 
01.2397 
01.0327 
01.1322 
00.8562 
01.1483 
01.1870 
01.2208 
012966 
01.2774 
00.6169 


Provider 


220070 
220071 
220073 
220074 
220075 
220076 
220077 
220079 
220080 
220081 
220082 
220083 
220084 
220086 
220088 
220089 
220090 
220092 
220094 
220095 
220097 
220098 
220099 
220100 
220101 
220102 
220104 
220105 
220106 
220107 
220108 
220110 
220111 
220114 
220115 
220116 
220118 
220119 
220120 
220123 
220126 
220128 
220131 
220133 
220135 
220153 
220154 
220156 
220162 
220163 


Case  mix 


01.1360 
01.8207 
01.2337 
01.2258 
00.8082 
01.2267 
01.6729 
01.1299 
01.1645 
01.0300 
01.2311 
01.1493 
01.2099 
01.5711 
01.4923 
01.3110 
01.2068 
01.1734 
01.2557 
01.1984 
01.0286 
01.2611 
01.1045 
01.2246 
01.3711 
00.7823 
01.1802 
01.1466 
01.1159 
01.1508 
01.1362 
01.9381 
01.1563 
01.0577 
00.7331 
01.8113 
01.9718 
01.3092 
01.0351 
00.9428 
01.2500 
01.0818 
01.0985 
00.8189 
01.1402 
00.9923 
00.9149 
01.2533 
01.3348 
01.8749 


Provider 


220171 
220173 
220897 
220898 
220899 
230001 
230002 
230003 
230004 
230005 
230006 
230007 
230012 
230013 
230014 
230015 
230017 
230019 
230020 
230021 
230022 
230024 
230027 
230029 
230030 
230031 
230032 
230034 
230035 
230036 
230037 
230038 
230040 
230041 
230042 
230043 
230046 
230047 
2300S3 
230054 
230055 
230056 
230058 
230059 
230060 
230062 
230063 
230065 
230066 
230068 


Case  mix 


01.6543 
00.5442 
05.1375 
00.8606 
00.8315 
01.1276 
01.2700 
01.2028 
01.6705 
01.2709 
01.0658 
01-0901 
00.9183 
01.2521 
01.1068 
01.3418 
01.5413 
01.5596 
01.6376 
01.5931 
01.2618 
01.5188 
01.0625 
01.4989 
01.2484 
01.4279 
01.7515 
01.1620 
01.1420 
01.2884 
01.1282 
01.6144 
01.2878 
01.1843 
01.1384 
00.6198 
01.8356 
01.2598 
01.4424 
01.6933 
01.1867 
00.9299 
01.1213 
01.4825 
01.1278 
01.1136 
01.2829 
01.4599 
01.3236 
013870 


Provider 


230069 
230070 
230071 
230072 
230075 
230076 
230077 
230078 
230080 
230081 
230082 
230085 
230086 
230087 
230089 
230090 
230092 
230093 
230095 
230096 
230097 
230099 
230100 
230101 
230103 
230104 
230105 
230106 
230107 
230108 
230110 
230111 
230113 
230114 
230115 
230116 
230117 
230118 
230119 
230120 
230121 
230122 
230124 
230125 
230128 
230129 
230130 
230132 
230133 
230134 


Casamix 


01.0998 
01.3160 
00.6384 
01.2068 
01.3318 
01.2584 
02.1046 
01.2616 
01.2866 
01.1999 
01.1566 
01.2214 
01.0056 
01.1182 
01.3475 
01.0433 
01.2528 
01.1967 
01  1834 
01.0532 
01.5517 
01.2729 
01.1675 
01.1242 
01.0244 
01.6850 
01.5993 
01.1292 
009185 
01.1754 
01.2518 
01.0253 
01.0110 
00.6462 
00.9716 
00.9032 
01.8810 
01.2471 
01.2276 
01.0367 
01.2618 
01.3257 
01.0879 
013582 
01.3172 
01.9566 
01.6275 
01.4221 
01.1606 
01.2333 


Provider 


230135 
230137 
230138 
230141 
230142 
230143 
230144 
230145 
230146 
230147 
230149 
230150 
230151 
230153 
230154 
230155 
230156 
230157 
230159 
230162 
230165 
230167 
230169 
230171 
230172 
230173 
230174 
230175 
230176 
230178 
230180 
230184 
230186 
230188 
230189 
230190 
230191 
230193 
230194 
230195 
230197 
230199 
230201 
230204 
230205 
230207 
230208 
230211 
230212 
230213 


Case  mix 


012828 
01.1520 
00.8763 
01.5909 
01.1852 
012577 
012153 
01.1428 
012696 
01.4921 
01.1978 
01.3429 
01.3924 
01.0859 
01.0309 
01.1378 
01.6402 
01.3888 
012526 
00.9660 
01.7523 
012372 
01.3530 
01.1090 
01.1894 
012919 
01.2462 
01.0468 
01.2427 
01.0185 
01.0925 
01.1283 
00.9760 
01.2291 
00.9258 
01.1304 
00.8921 
01.3371 
01.1756 
01.3020 
012219 
01.1567 
01.0177 
01.3026 
01.0244 
012664 
01.0785 
00.9247 
01.1026 
01.0753 
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Provktef 

Case  mix 

Provkler 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

230216  

01.3187 

240022  

01.1003 

240090  

01.0249 

240150  

00.9559 

250020  

01.0022 

230217  

01.1932 

240023  

01.1270 

240091  

00.9045 

240152  

00.9781 

250021  

00.9061 

230219  

00.9809 

240025  

01.1758 

240093  

01.2872 

240153  

01.0375 

250023  

00.7977 

230221  

01.2505 

240027  

01.0609 

240094  

00.9511 

240154  

00.9450 

250024  

00.9179 

230222  

01.3309 

240028  

01.0549 

240096  

01.0572 

240155  

00.9484 

250025  

01.0024 

230223  

01.2962 

240029  

01.1987 

240097  

01.1231 

240157  

01.0571 

250027  

00.9734 

230227  

01.4374 

240030  

01.3296 

240098  

00.9682 

240160  

00.9712 

250029  

00.9194 

230228  

01.2473 

240031  

00.9409 

240099  

00.9522 

240161  

00.9472 

250030  

00.9320 

230230  

01.3756 

240036  

01.4740 

240100  

01.2695 

240162  

01.0553 

250031  

01.2058 

230232  

01.0078 

240037  

01.0790 

240101  

01.3167 

240163  

00.9163 

250032  

01.3452 

230235  

01.0190 

240038  

01.4670 

240102  

01.0095 

240166  

01.0976 

250033  

01.0066 

230236  

01.3608 

240040  

01.2462 

240103  

01.0735 

240169  

01.0035 

250034 

01.4550 

230237  

01.1743 

240041  

01.1819 

240104  

01.1890 

240170  

01.0684 

250035  

00.8740 

230239  

01.1955 

240043  

01.1778 

240105  

00.9255 

240171  

01.0014 

250036  

01.0106 

230241  

01.1837 

240044  

01.1739 

240106  

01.2783 

240172  

01.1157 

250037  

00.9120 

230244  

01.3716 

240045  

01.0591 

240107  

00.8719 

240173  

00.9960 

250038  

00.8859 

230253  

01.1224 

240047  

01.4113 

240108  

00.9376 

240175  

00.8588 

250039  

00.9770 

230254  

01.2500 

240048  

01.2779 

240109  

01.0110 

240176  

00.9598 

250040  

01.1837 

230257  

01.1664 

240049  

01.7066 

240110  

01.0251 

240179  

01.0040 

250042  

01.1579 

230259  

01.0995 

240050  

01.1169 

240111  

00.9769 

240180  

00.9449 

250043  

00.9118 

230264 

01.2070 

240051  

00.9215 

240112 

00.9750 

240183  

01.3732 

250044  

01.0481 

230266  

01.1293 

240052  

01.2144 

240114  

01.0453 

240184  

00.9660 

250045  

01.1878 

230269  

01.2329 

240053  

01.4699 

240115  

01.5429 

240187  

01.2695 

250046  

01.0248 

230270  

01.2731 

240056  

01.3100 

240116  

00.9258 

240192  

00.9030 

250047  

00.8956 

230273  

01.5540 

240057  

01.7123 

240117 

01.1009 

240193  

01.0840 

250048  

01.3849 

230275  

00.9816 

240058  

00.9840 

240119  

00.8375 

240196  

00.6241 

250049  

00.9559 

230276  

01.0804 

240059  

01.1402 

240121  

00.9588 

240200  

00.9082 

250050  

01.2018 

230277  

01.1995 

240061  

01.4650. 

240122  

01.1387 

240205  

00.8915 

250051  

00.9081 

230278  

01.0009 

240063  

01.5043 

240123  

01.0808 

240206  

00.8055 

250057  

01.1424 

230898  

00.8652 

240064  

01.1787 

240124  

01.0105 

240207  

01.1933 

250058  

01.1752 

230899  

00.8546 

240065  

01.0480 

240125  

00.9293 

240210  

01.2590 

250059  

01.0609 

240001  

01.5574 

240066  

01.3478 

240127  

00.9329 

240211  

00.9038 

250060  

00.7884 

240002  

01.6625 

240069  

01.1614 

240128  

01.1347 

240898  

00.8508 

250061  

00.8958 

240003  

01.1961 

240071  

01.1141 

240129  

01.0431 

240899  

00.8710 

250062  

00.9544 

240004  

01.4726 

240072  

01.0014 

240130  

01.0178 

250001  

01.5289 

250063 

00.8636 

240005  

00.8992 

240073  

00.9821 

240132  

01.2581 

250002  

00.7754 

250065  

00.8880 

240006 

01.1381 

240075  

01.2155 

240133  

01.1270 

250003  

00.9588 

250066  

00.9727 

240007  

01.0839 

240076  

01.1465 

240135  

00.8918 

250004  

01.4320 

250067  

00.9799 

240008  

01.0752 

240077  

00.9170 

240136  

00.8977 

250005  

00.9826 

250068  

00.8557 

240009  

01.0465 

240078  

01.3989 

240137  

01.1676 

250006  

00.9792 

250069  

01.2497 

240010  

01.9035 

240079  

01.1038 

240138  

00.8505 

250007  

01.2248 

250071  

01.0921 

240011  

01.0700 

240080  

01.3984 

240139  

00.9760 

250008  

00.9379 

250072  

01.2503 

240013 

01.2567 

240082  

01.1708 

240140  

00.7429 

250009  

01.1156 

250073  

00.9869 

240014  

01.1405 

240083  

01.3397 

240141  

01.0339 

250010  

01.0029 

250076  

00.9314 

240016  

01.3919 

240084  

01.3581 

240142  

01.1440 

250012  

00.8748 

250077  

00.9417 

240017  

01.1113 

240085  

00.8674 

240143 

00.9296 

250015  

00.9648 

250078  

01.3916 

240018  

01.2318 

240086  

01.1453 

240144  

00.9895 

250016  

00.8719 

250079  

00.8724 

240019  

01.3457 

240087  

01.1215 

240145  

01.0726 

250017  

01.0258 

250081  

01.2409 

240020  

01.2351 

240088  

01.4580 

240146  

00.9552 

250018  

00.9336 

250082  

01.2028 

240021  

01.0621 

240089  

01.1207 

240148  

00.9971 

250019  

01.3354 

250083  

00.9156 
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PfOvkJer 


Case  mix 


250084 
250065 
250066 
250088 
250089 
250091 
250093 
250094 
250095 
250096 
250097 
250098 
250099 
250100 
250101 
250102 
250104 
250105 
250107 
250109 
250112 
250117 
250119 
250120 
250122 
2S0123 
250124 
250125 
250126 
2501 27 
250128 
250129 
250131 
250134 
250136 
250138 
250139 
250140 
250141 
250898 
250899 
260001 
260002 
260003 
260004 
260005 
260006 
260007 
260008 
260009 


01.1684 
01.0555 
00.9992 
01.0370 
01.0214 
00.9595 
01.1777 
01.2497 
01.0084 
01.1634 
01.1919 
00.8654 
01.2207 
01.2293 
00.8662 
01.4875 
01.3710 
00.9316 
00.9958 
00.9385 
01.0298 
01.1115 
01.0190 
01.0236 
01.2103 
01.2626 
00.8901 
01.2808 
01.0172 
00.7758 
00.9423 
00.8723 
00.9272 
00.9449 
00.7804 
01.2474 
00.7669 
00.9033 
01.1582 
00.8559 
00.8698 
01.5702 
01.3688 
00.9617 
01.0295 
01.4609 
01.4716 
01.3431 
01.2769 
01.2487 


ProvMer 


260011 
260012 
260013 
260014 
260015 
260016 
260017 
260018 
260019 
260020 
260021 
260022 
260023 
260024 
260025 
260027 
260029 
260030 
260031 
260032 
260033 
260034 
260035 
260036 
260037 
260039 
260040 
260042 
260044 
260047 
260048 
260050 
260051 
260052 
260053 
260054 
260055 
260057 
260059 
260061 
260062 
260063 
260064 
260065 
260066 
260067 
260068 
260070 
260073 
260074 


Cam  mix 


01.5842 
00.9969 
01.2306 
01.6408 
01.2309 
01.5588 
01.2045 
01.0008 
01.0059 
01.6894 
01.3023 
01.4024 
01.2376 
01.0571 
01.2735 
01.5120 
01.1851 
01.1666 
01.4408 
01.6483 
01.3638 
01 .0886 
01.0603 
01.0221 
01.2925 
01.2223 
01.4593 
01.1975 
01.0750 
01.3486 
01.4347 
01.0853 
01.1415 
01.2488 
01.1150 
01.3382 
01.0832 
01.2614 
01.1239 
01.1019 
01.1660 
01.1711 
01.3793 
01.6871 
01.1327 
00.9310 
01.8029 
01.1500 
01.0774 
01.1591 


ProvWer 


260077  .... 

260078  .... 

260079  .... 
260080.... 

260081  .... 

260082  .... 

260085  .... 

260086  .... 
260089  .... 

260091  .... 

260092  .... 

260094  .... 

260095  .... 

260096  .... 

260097  .... 
260100  .... 

260102  .... 

260103  .... 

260104  .... 

260105  .... 

260107  .... 

260108  .... 

260109  .... 
260110..., 
260111  .... 
260112..., 
260113..., 
260115.... 
260116..., 
260119..., 
260120  .... 

260122  .... 

260123  .... 

260127  .... 

260128  .... 

260129  .... 
260131  .... 
260134  .... 

260137  .... 

260138  .... 

260141  .... 

260142  .... 

260143  .... 

260146  .... 

260147  .... 

260148  .... 

260158  .... 

260159  .... 

260160  ..., 
260162  .... 


CaM  mix 


01.4609 
01.1280 
01.0015 
01.1267 
01.4221 
01.1368 
01.5313 
01.0964 
01.0673 
01.5997 
01.0832 
01.0897 
01.3935 
01.4784 
012040 
01.0480 
01.0078 
01.3114 
01.7204 
01.9219 
01.3300 
01.7100 
01.0569 
01.6241 
01.0102 
01.4326 
01.1633 
01.0902 
01.1696 
01.1670 
01.2878 
01.2608 
00.9543 
01.0207 
00.9527 
01.0859 
01.2500 
012655 
01.1801 
01.8879 
02.1150 
01.1667 
00.9865 
01.1973 
01.0117 
01.0034 
01.0514 
01.1410 
01.1196 
01.0906 


Provider 


260163  ... 

260164  ... 
260166  ... 

260172  ... 

260173  ... 

260175  ... 

260176  ... 

260177  .. 

260178  .. 

260179  .., 

260180  .. 
260183  .. 
260186  .. 

260188  .., 

260189  .. 

260190  ... 

260191  .. 
260193  .. 
260195  .. 

260197  .. 

260198  ... 
260200  ... 
260202  ... 

260898  ... 

260899  ... 

270002  ... 

270003  ... 

270004  ... 

270006  ... 

270007  ... 
270009  ... 

270011  .., 

270012  ... 

270013  ... 

270014  ... 

270016  ... 

270017  ... 
270019  ... 
270021  ... 

270023  ... 

270024  ... 

270026  .., 

270027  ... 

270028  ... 

270029  ... 

270030  ... 

270031  ... 

270032  „, 

270033  ... 
270035  ... 


Case  mix 


01.1757 
01.1397 
01.2084 
01.0063 
01.0298 
01.1389 
01.6131 
01.2981 
01.5324 
01.4905 
01.5694 
01.5804 
01.1574 
01.3406 
00.8713 
01.1760 
01.1933 
01.2710 
01.1199 
01.2177 
01.2429 
01.2091 
01.2537 
00.9440 
00.8228 
01.2275 
01.1822 
01.6429 
00.8982 
01.0801 
01.0804 
01.0948 
01.4845 
01.2824 
01.6492 
00.8696 
01.2216 
00.9292 
01.1529 
01.3182 
00.9554 
00.9655 
01.1186 
01.0498 
01.1439 
01.0063 
00.9391 
01.1447 
00.9096 
01.0028 


Provider 


270036 
270039 
270040 
270041 
270044 
270046 
270047 
270048 
270049 
270050 
270051 
270052 
270053 
270055 
270057 
270058 
270059 
270060 
270063 
270067 
270068 
270072 
270073 
270074 
270075 
270076 
270079 
270080 
270081 
270082 
270083 
270084 
270898 
270899 
280001 
280003 
280005 
280009 
280010 
280011 
280012 
280013 
280014 
280015 
280017 
280018 
280020 
280021 
280022 
280023 


Case  mix 


01.0364 
00.9767 
01.0467 
00.9235 
01.2018 
00.9634 
00.9950 
01.0558 
01.6462 
01.0352 
01.2387 
01.0374 
00.9566 
00.6762 
01.1343 
00.9074 
00.8983 
00.8794 
00.8682 
00.9006 
00.8296 
00.8245 
01.2131 
00  8855 
00.9132 
008193 
00.8914 
01.1018 
00.9321 
00  9529 
01 .0753 
00.8962 
00.8606 
00  8443 
01.0494 
01.9285 
01.4214 
01.5363 
03.4238 
01.0065 
01.1813 
01.9093 
01.0383 
00.9735 
01.1821 
00.9685 
01.4378 
01.1430 
01.0272 
01.3209 
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Provider 


280024 

280025 

280026 

280028 

280029 

280030 

280031 

280032 

280033 

280034. 

28003S  . 

280037  . 

280038 

280030. 

280040  . 

280041  . 
280042. 
280043  . 
280045. 

280046  . 

280047  . 

280048  . 

280049  . 
280050.. 
280051  .. 
2800S2.. 
280054. 

280055  .. 

280056  .. 
280057.. 
280058.. 
280060.. 
280061  .. 
280062.. 
280064.. 
280065.. 
280066  .. 
280068.. 
280070  .. 
280073  .. 
280074.. 
200075  ... 
280078  ... 

280077  ... 

280078  ... 

280079  ... 

280080  ... 
280061 


Cas*  mix 


00.8536 

00.9951 

01.2297 

00.9788 

01.0658 

01.8575 

01.0385 

01.2163 

01.0438 

01.2314 

00.9678 

00.9630 

01.0457 

01.1284 

01.5814 

00.9927 

00.9346 

01.0671 

01.0812 

00.9768 

01.1951 

01.1149 

01.0466 

01.0086 

00.9405 

01.0510 

01.2255 

00.9136 

00.9911 

01.0314 

01.1167 

01.5323 

01.3176 

01.1690 

01.0564 

01.1589 

01.0965 

00.9830 

01.2227 

00.9908 

01.1250 

01.2492 

00.9580 

01.2510 

01.0864 

01.0380 

01.1255 

01.4981 

01.3622 

00.9384 


Provtder 


280064 

280085 

280088 

280089  . 

280080. 

280091  . 

280092. 

280094  . 

280097. 

280098  . 

280101  . 

280102. 

280104. 

280105. 

280106. 

280107. 

280108  . 

280109.. 

280110  .. 

280111  .. 

280114  .. 

280115  .. 

280117  .. 

280118  .. 
280119.. 
280123.. 
280898.. 
280899.. 
290001  .. 
290002.. 
290003.. 
290005.. 
290006.. 
290007.. 
290008.. 
290009.. 

290010  .. 

290011  ... 

290012  ... 

290013  ... 

290014  ... 

290015  ... 

290016  ... 

290018  ... 

290019  ... 
290020... 
290021  ... 
290022... 
290027  ... 
290029... 


CaMmix 


9  93 


00.9855 

00.9105 

01.6842 

01.0689 

00.9574 

01.0478 

00  9336 

01.1156 

00  8630 

00.9891 

01.1018 

00.8558 

01.0018 

01.2357 

01.1256 

01.0025 

01.0423 

00.8621 

00.8570 

01.2242 

00.9267 

01.0450 

01.1238 

01.0683 

00.8822 

00.7645 

00.8829 

00.8709 

01.6120 

00.9656 

01.6763 

01.1747 

01.0186 

01.7926 

01.3051 

01.4865 

01.1055 

00.9884 

01.3326 

01.0405 

01.0036 

00.8365 

01.0919 

00.9183 

01.2253 

01.2033 

01.5288 

01.6477 

01.0669 

0a8721 


Provkter 


290032 

300001 

300003 

300005  . 

300006. 

300007. 

300008. 

300009. 

300010. 

300011  . 

300012  . 
300013. 
300014. 

300015  . 

300016  . 
300017. 
300018  . 
300019. 
300020. 
300021  .. 
300022.. 
300023.. 
300024.. 
300028.. 
300029.. 
300033.. 
300034.. 
300898.. 
9uOo99  .. 
310001  .. 
310002.. 
310003.. 
310005.. 
310006.. 
310008  .. 
310000  .. 

310010  .. 

310011  .. 

310012  .. 

310013  ... 

310014  ... 

310015  ... 

310016  ... 

310017  ... 

310018  ... 

310019  ... 

310020  ... 

310021  ... 

310022  ... 
310084  ... 


Casamix 


01.3452 

01.2815 

01.8505 

01.2902 

01.1132 

01.1276 

01.2767 

01.1592 

01.1759 

01.2472 

01.3337 

01.2261 

01.3044 

01.1255 

01.2599 

01.2016 

01.2093 

01.2920 

01.2496 

01.1895 

01.1120 

01.2545 

01.2017 

01.1038 

01.2879 

01.0417 

01.8680 

00.8407 

00.8442 

01.6897 

01.8385 

01.2593 

01.2173 

01.1944 

01.3022 

01.1692 

01.2541 

01.2314 

01.5995 

01.2911 

01.5730 

01.7168 

01.2565 

01.3280 

01.2437 

01.8808 

01.2246 

01 .2556 

01.2124 

01.2472 


ProvWar 


310025 
310026 
310027 
310028 
310029 

310031  , 

310032  . 
310034. 
310036  . 
310037. 
310038. 
310039. 
310040. 

310041  . 

310042  . 
310043. 
310044  . 
310045. 
310047. 
310048  . 
310049. 
310050. 

310051  . 

310052  .. 
310054.. 
310056.. 
310057  .. 
310058.. 
310060.. 
310061  .. 
310062.. 
310063.. 
310064.. 
310067  .. 
310069.. 
310070.. 
310072  .. 
310073.. 
310074  .. 
310075.. 
310078.. 

310077  .. 

310078  .. 
310061  .. 
310063 .. 
310064  ... 

310066  ... 
310086  „. 

310067  ... 
310066  „. 


Casamix 


01.1587 

01.2641 

01.2801 

01.1582 

01.7941 

02.6113 

01.2770 

01.2194 

01.2236 

01.2140 

01.7598 

01.2845 

01.2179 

01.2621 

01.1457 

01.2085 

01.2528 

01.2707 

01.2737 

01.2439 

01.3340 

01.1798 

01.2754 

01.2036 

01.2585 

01.1530 

01.2672 

01.1717 

01.1858 

01.1926 

01.3029 

01.3375 

01.2357 

01.2502 

01.1417 

01.3019 

01.2508 

01.4190 

01.3226 

01.2990 

01.3552 

01.8188 

01.2453 

01.2403 

01.2645 

01.2236 

01.1890 

01.2046 

01.1919 

01.1850 


Providar 


310090 

310091 

310092 

310093 

310096 

310105 

310108 

310110 

310111  , 

310112. 

310113. 

310115. 

310116  . 

310118. 

310119. 

310120  . 

310121  . 
310898. 
310899  . 
320001  . 
320002. 
320003. 
320004. 
320005. 
320006. 
320009. 
320011  . 
320012.. 
320013.. 
320014.. 
320016.. 
320017.. 
320018.. 
320019.. 
320021  .. 
320022.. 
320023  .. 
320030.. 
320031  .. 
320032.. 
320033.. 
320035.. 
320037.. 
320038.. 
320046.. 
320048.. 
320056.. 
320057.. 
320058.. 
320058- 


Casamix 

01.2241 

01.2219 

01.3391 

01.1289 

01.8709 

01.1532 

01.3390 

01.2074 

01.2552 

01.2271 

01.2177 

01.1421 

01.2488 

01.2359 

01.5193 

01.1045 

01.1161 

00.8606 

00.8443 

01.4199 

01.2675 

01.1462 

01.2051 

012273 

01.3136 

01.4609 

00^625 

01.0407 

01.0626 

00.9130 

01.1546 

01.2418 

01.3512 

01.4638 

01.7036 

01.2267 

01.1114 

00.9978 

00.9405 

00.9429 

01.1573 

01.1198 

01.1417 

01.2466 

01.0429 

01.3173 

00J83S 

01.0489 

0OJ769 

01X315 


ProvWer 

320060  

320061  

320062  

320063  

320065  

320067  

320068  ....„ 

320069  

320070  ....„ 

320074  

320076  

320079  

320080  

320898  

320899  

330001  

330002  

330003  

330004  

330005  

330006  

330007  

330008  

330009  

330010  

330011  

330012  

330013  

330014  

330016  

330019  .„... 

330020  

330022  

330023  

330024  

330025  

330027  

330028  

330029  

330030  

330033  

330034  

330038  

330037  ....^ 

330038  

330039  

330041  

330043  

330044  

330045  


Case  mix 

00.8913 
01.2377 
00.9413 
01.2982 
01.2285 
00.8750 
00.9930 
01.0950 
00.9504 
01.0988 
01.1953 
01.1607 
00.6390 
00.8764 
00.8960 
01.1461 
01.4251 
01.3073 
01.3631 
01.7205 
01.3425 
01.3367 
01.1686 
01.3154 
01.2077 
01.1721 
01.6037 
02.0939 
01.4718 
00.9947 
01.2652 
01.0450 
00.9401 
01.1986 
01.7925 
01.0773 
01.4093 
01.3157 
01.0740 
01.1383 
01.1372 
01.0735 
01.1574 
01.0363 
01.1378 
00.8758 
01.3629 
01.2393 
01.1739 
01.3549 


Providar 

330046  

330047  

330048  

330049  

330053  

330055  

330056  

330057  

330058  

330059  

330061  

330062  

330064  

330065  

330066  

330067  

330072  

330073  

330074  

330075  

330078  

330079  

330080  

330082  

330084  

330085  

330086  

330088  

330090  

330091  

330092  

330094  

330095  

330096  

330097  

330100  

330101  

330102  

330103 

330104  

330106  

330107  

330108  

330110 

330111  

330114 

330115  

330116 

330118  

330119  


Case  mix 

01.5599 
01.2314 
01.2552 
01.2129 
01.0563 
01.3678 
01.4283 
01.6108 
01.2970 
01.4681 
01.3294 
01.0748 
01.3581 
01.1559 
01.2234 
01.3162 
01.3501 
01.2008 
01.2271 
01.0456 
01.3738 
01.1426 
01.2721 
01.1884 
00.9577 
01.3436 
01.3063 
01.0744 
01.6719 
01.3790 
00.9931 
01.2144 
01.2415 
01.1102 
01.1872 
00.6775 
01.6272 
01.2813 
01.1890 
01.3542 
01.5704 
01.2136 
01.1831 
01.0962 
01.1338 
00.9557 
01.2525 
00.9849 
01.5574 
01.6090 


Provider 

330121  

330122  

330125  

330126  

330127  

330128  

330132  

330133  

330135  

330136  

330140 

330141  

330142  

330144  

330148  

330151  

330152  

330153  

330154  

330157  

330158  

330159  

330160  

330161  

330162  

330163  

330164  

330166  

330167  

330169  

330171  

330175  

330177  

330179  

330180  

330181  

330182  

330183  

330184  

330185  

330186  

330188  

330189  

330191  

330193  

330194  

330195  

330196  

330197  

330198  


Case  mix 

00.9709 
01.2798 
01.7617 
01.1575 
01.2624 
01.4969 
01.1381 
01.2903 
01.2689 
01.2587 
01.6743 
01.3024 
01.3756 
01.0176 
01.0048 
01.0964 
01.3740 
01.4942 
01.4614 
01.2623 
01.2915 
01.3136 
01.4621 
01.0273 
01.2957 
01.1370 
01.3377 
00.9239 
01.5465 
01.3719 
01.3173 
01.0675 
00.9911 
00.9069 
01.2110 
01.2919 
02.3121 
01.3471 
01.2933 
01.1743 
01.0405 
01.2019 
00.8475 
01.2482 
01.3313 
01.7487 
01.6005 
01.3430 
01.0285 
013535 


Provider 

330199  

330201  

330202  

330203  

330204  

330205  

330208  

330209  

330211  

330212  

330213  

330214  

330215  

330218  

330219  

330221  

330222  

330223  

330224  

330225 

330226  

330229  

330230  

330231  

330232  

330233  

330234  

330235  

330238  

330238  

330239  

330240  

330241  

330242  

330244  

330245  

330246  

330247  

330249  

330250  

330252  

330254  

330258  

330259  

330261  

330263  

330264  

330265  

330267  

330268  


Case  mix 

01.3247 

01.4906 

01.4121 

01.3769 

01.3014 

01.1129 

01.1766 

01.2402 

01.1865 

01.1962 

01.0754 

01.6575 

01.1887 

01.3022 

01.5263 

01.2313 

01.2343 

01.0651 

01.2090 

01.1930 

01.2662 

01.2115 

01.4955 

01.0564 

01.2600 

01.4693 

01.9989 

01.1694 

01.3264 

01.0818 

01.1602 

01.2532 

01.8680 

01.2780 

01.0491 

01.2704 

01.2114 

00.6814 

01.2454 

01.2240 

00.9547 

00.9969 

01.3096 

01.3543 

01.2562 

01.0453 

01.2140 

01.2448 

01.2605 

01.0662 


Provider 

330270  

330273  

330275  

330276  

330277  

330279  

330281  

330285  

330286  

330288  

330290  

330293  

330304  

330306  

330307  

330308  

330309  

330314  

330315  

330316  

330327  

330331  

330332  

330333  

330336  

330338  

330339  

330340  

330350  

330353  

330354  

330357  

330359  

330372  

330381  

330383  

330385  

330386  

330387  

330389  

330390  

330393  

330394  

330395  

330396  

330397  

330398  

330399  

330898  

330899  


Case  mix 

01.9095 
01.2906 
01.2758 
01.2072 
01.1613 
01.2498 
00.5552 
01.6255 
01.3367 
01.0017 
01.7411 
01.1736 
01.2461 
01.3842 
01.1935 
01.2270 
01.2279 
01.2854 
01.1601 
01.2519 
00  9346 
01.2172 
01.2486 
01.2617 
01.2695 
01.1693 
00.7865 
01.1508 
01.7731 
01.2001 
01.2750 
01.3422 
00.9415 
01.2605 
01.2364 
01.3644 
01.1954 
01.1382 
00.8752 
01.8654 
01.2111 
01.5975 
01.4413 
01.3520 
01.1703 
01.3035 
01.2181 
01.3539 
00.7874 
00.8416 
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Providef 


340001 
340002 
340003 
340004 
340005 
340006 
340007 
340008 
340009 
340010 
340011 
340012 
340013 
340014 
340015 
340016 
340017 
340018 
340019 
340020 
340021 
340022 
340023 
340024 
340025 
340027 
340028 
340030 
340031 
340032 
340034 
340035 
340036 
340037 
340038 
340039 
340040 
340041 
340042 
340044 
340045 
340047 
340048 
340049 
340050 
340051 
340052 
340053 
340054 
340055 


Case  mix 


01.3258 
01.8277 
01.1723 
0.1.4053 
01.1597 
01.1643 
01.1563 
01.1303 
01.1567 
01.3144 
01.0648 
01.0941 
01.2422 
01.6717 
01.2336 
01.1147 
01.2889 
01.1904 
01.0912 
01.2284 
01.2290 
01.0684 
01.2419 
01.2409 
01.1670 
01.1536 
01.4265 
01.9428 
01.0894 
01.2964 
01.2140 
01.0933 
01.1878 
01.2508 
01.2248 
01.2800 
01.7839 
01.2251 
01.1469 
01.0665 
01.0067 
01.8396 
01.2335 
00.6791 
01.1939 
01.1893 
01.0758 
01.5642 
01.0569 
01.2105 


Provider 


340060  

340061  

340063  

340064  

340065  

340067  

340068  

340069  

340070  

340071  

340072  

340073  

340075  

340080  

340084  

340085  

340087  

340088  

340089  

340090  

340091  

340093 , 

340094  

340096  ..„., 

340097  

340098  

340099  

340100  

340101  

340104  

340105  

340106  

340107  

340109  

340111  

340112  

340113  

340114  

340115  

340116  

340119  

340120  

340121  

340122  

340123  

340124  

340125  

340126  

340127  

340129  


Cas«  mix 


01.1369 
01.6415 
01.0286 
01.1085 
01.2451 
01.1181 
01.2983 
01.7498 
01.2460 
01.0781 
01.0761 
01.3927 
01.1831 
01.0987 
01.0545 
01.2695 
01.1941 
01.2178 
00.9517 
01.1339 
01.6677 
01.0545 
01.3599 
01.1718 
01.0287 
01.6366 
01.1835 
00.9069 
00.9972 
00.9594 
01.3389 
01.1225 
01.3241 
01.3176 
01.1937 
01.0454 
01.9480 
01.4647 
01.4791 
01.8036 
01.2884 
01.0921 
01.0423 
00.9954 
01.1473 
01.0846 
01.4560 
01.3577 
01.2004 
01.3024 


Provider 


340130 
340131 
340132 
340133 
340135 
340136 
340137 
340138 
340141 
340142 
340143 
340144 
340145 
340146 
340147 
340148 
340151 
340153 
340154 
340155 
340156 
340158 
340159 
340160 
340162 
340164 
340166 
340168 
340898 
340899 
350001 
350002 
350003 
350004 
350005 
350006 
350007 
350008 
350009 
350010 
350011 
350012 
350013 
350014 
350015 
350016 
350017 
350018 
350019 
350020 


Case  mix 


01.3887 
01.3301 
01.4157 
01.1219 
00.8679 
00.9363 
01.1753 
01.1763 
015723 
01.1874 
01J3308 
01.3111 
01.3043 
01.0423 
01.2911 
01.4274 
01.1762 
01.8086 
00.8118 
01.4963 
00.8548 
01.1289 
01.1510 
01.0608 
01.3087 
01.3375 
01.4148 
00.5580 
00.8606 
00.8299 
01.0308 
01.6974 
01.1439 
01.8811 
01.1955 
01.3211 
01.0578 
00.9800 
01.1831 
01.0773 
01.7780 
01.0474 
01.0755 
01.0777 
01.5287 
00.9459 
01.3334 
01.0107 
01.5336 
01.3254 


Provider 


350021 
350023 
350024 
350025 
350027 
350029 
350030 
350033 
350034 
350035 
350036 
350038 
350039 
350041 
350042 
350043 
350044 
350047 
350049 
350050 
350051 
350053 
350055 
350056 
350058 
350060 
350061 
350063 
350064 
350065 
350066 
350898 
350899 
360001 
360002 
360003 
360006 
360007 
360008 
360009 
360010 
360011 
360012 
360013 
360014 
360015 
360016 
360017 
360018 
360019 


Case  mix 


01.1116 
00.9237 
01.0387 
00.9916 
00.9801 
00.9563 
01.0464 
00.9568 
00.8943 
00.9429 
00.9201 
01.0232 
00.9543 
01.0079 
00.9855 
01.5887 
00.8456 
01.2399 
01.1334 
00.9888 
00.9703 
00.9343 
00.9508 
00.8665 
01.0272 
00.9468 
00.9746 
00.8555 
00.8110 
00.9781 
00.8612 
00.8794 
00.8568 
01.2528 
01.1624 
01.6411 
01.7795 
01.1303 
01.2343 
01.3392 
01.1769 
01.2537 
01.2615 
01.0811 
01.2095 
01.4853 
01.4853 
01.7152 
01.4600 
01.1969 


Provider 


360020 
360021 
360024 
360025 
360026 
360027 
380028 
360029 
360030 
360031 
360032 
360034 
360035 
360036 
360037 
380038 
380039 
360040 
360041 
360042 
360044 
360045 
360046 
360047 
360048 
360049 
360050 
380051 
360052 
360054 
360055 
360056 
360057 
360058 
360059 
360062 
360063 
360064 
360065 
360066 
360067 
360068 
360069 
360070 
360071 
360072 
360074 
360075 
360076 
360077 


Case  mix 


01.2880 
01.2264 
01.2433 
01.1901 
01.1318 
013493 
01.3269 
01.1194 
01.1488 
01.2S36 
01.1514 
01.1435 
01.4550 
01.1938 
01J908 
01.5235 
01.2629 
01.3104 
01.3109 
01.0773 
01.0723 
01.4259 
01.1302 
01.0600 
01.8024 
01.2729 
01.2082 
01.4813 
01.6745 
01.3063 
01.2063 
01.2969 
00.9667 
01.1313 
01.5059 
01.6271 
01.1136 
01.4669 
01.2383 
01.2648 
01.0689 
01.5442 
01.0038 
01.5022 
01.3056 
01.1444 
01.3359 
01.4415 
01.2687 
01.4313 
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Prowidv 

Case  mix 

Provktor 

CaM  mix 

F»rovWer 

CaM  mix 

ProwkJer 

CaM  mix 

PfOvidBr 

CaM  mix 

360078  

01.3321 

360133  

01.3950 

360200  

01.1317 

370034  .". 

01.1476 

370110  

00.9687 

860079  

01.6776 

360134  

01.5346 

360203  

01.1273 

370035  

01.4514 

370112  

01.0089 

360080  

01.2054 

360135  

01.1294 

360204  

01.2464 

370036  

01.0052 

370113  

01.1024 

360081  

01.3118 

360136  

01.1315 

360210  

01.1573 

370037  

01.5473 

370114  

01.5992 

360082  

01.2834 

360137  

01.5527 

360211  

01.1681 

370038  

01.0023 

370117  

01.4552 

360083  

01.2321 

360139  

01.0340 

360212  

01.4515 

370039  

01.2789 

370121  

01.3377 

360084  

01.4892 

360140 

01.0409 

360213  

01.1271 

370040  

01.0740 

370122  

01.1014 

360085  

01.6599 

380141  

01.4353 

360218  

01.2878 

370041  

01.0413 

370123  

01.1760 

360086  

01.3354 

380142  

00.9690 

360230  

01.3398 

370042  

00.8768 

370125  

01.0347 

360087  

01.3586 

360143  

01.2921 

360231  _ 

01.0931 

370043  

01 .0208 

370126  

01.0456 

360088  

01.1784 

360144  

01.2750 

360232  

01.0888 

370045  

01.0097 

370131  

01.0631 

360089  

01.0792 

360145  

01.5637 

360234 „ 

01.2726 

370046  

00.9218 

370133  

01.0716 

360090  

01.2340 

360147  

01.1758 

360236  

01.1773 

370047  

01.2139 

370138  

01.1638 

360091  

01.2689 

360148  

01.1509 

360238  

00.9245 

370048  

01.2183 

370139  

01.0245 

360092 

01.1413 

360149  

01.1111 

360239  

01.1597 

370049  

01.3484 

370140  

01.1056 

360093  

01.2857 

360150  

01.2567 

360240 _. 

00.5990 

370051  

00.9919 

370141  

01.4195 

360094  

01.2387 

360151  

01.3692 

360241  

00.6066 

370054  

01.2769 

370146 

01.1065 

360095  

01.2844 

360152  

01 .4909 

360242  

01.4341 

370056  

01.4473 

370148  

01.3359 

360096  

01.1089 

360153  

01.1776 

360243  

00.9188 

370057  

01.0989 

370149  

01.2267 

360096  

01.3686 

360154  

01.0845 

360244  

00.7733 

370059  

01.2301 

370153  

01.1308 

360099  

01.0669 

360155  

01.2923 

360245  

01.0110 

370060  

01.0186 

370154  

00.9625 

360100  

01.2768 

360156  

01.1311 

360898  

00.8952 

370063  

01.1924 

370156  

01.0773 

360101  

01.6832 

360159  

01.1635 

360899  

00.8967 

370064  

01.0073 

370157  

00.9051 

860102  

01.2748 

360161  

01.2101 

370001  _ 

01.6894 

370065  

01.0664 

370158 „ 

01.1049 

860103  

01.3263 

360162  

01.2463 

370002 „. 

01.1909 

370069  

01.1093 

370159  

01.2477 

860104  

00.8831 

380163  

01.7047 

370004  

01.2472 

370071  

01.0199 

370161  

01.2560 

360106  

01.1153 

360164  

00.9377 

370005  

00.9611 

370072  

00.9520 

370163  

00.8882 

360107  

01.1406 

360165  

01.0785 

370006  

01.2450 

370076  

01.1744 

370165  

01.1320 

360108  

01.0316 

360166  

01.1077 

370007  

01.1911 

370077  

01.1814 

370166  

01.1117 

360109  

01.0257 

360169  

01.0553 

370008  

01.4142 

370078  

01.5008 

370169  

01.0377 

360112  

01.6442 

360170  

01.1444 

370011  

00.9817 

370079  

00.9222 

370170  

00.9914 

3601t3  

01.2920 

360172  

01.4006 

370012  

00.8824 

370080  

00.9574 

370171  

01.0187 

860114  

01.0438 

360174  

01.1905 

370013  

01.6803 

370082  

00.9925 

370172  

00.8867 

860115  

01.2420 

360175  

01.1393 

370014  

01.2901 

37tX)83 

00.9553 

370173  

01.2023 

860116  

01.0760 

360176  

01.2032 

370015  

01.1309 

370084  

00.9714 

370174  

01.0473 

860118  

01.2624 

360177  

01.2135 

370016  

01.3553 

370085  

00.8628 

370176  

01.2243 

860119  

01.2235 

380178  

01.2428 

370017  

.00.9935 

370086  

01.2028 

370177  

00.9708 

360120  

00.7533 

360179  

01.2483 

370018  

01.2294 

370089  

01.3078 

370178  

00.9959 

860121  

01.2689 

360180  

02.2058 

370019  

01.2119 

370091  

01.5819 

370179  

00.9550 

860122  

01.3179 

360184  

00.8049 

370020  

01.2812 

370092  

01.0784 

370180  

00.9807 

860123  

01.2040 

360T85  

01.2099 

370021  

00.9719 

370093  

01.7533 

370183  

01.1334 

860124  

01.2070 

360186  

01.1815 

370022  

01.3052 

370094  

01  4108 

370186  

00.9456 

860125  

01.0517 

360187  

01.2905 

370023  

01.4085 

370095  

00.8985 

370189  

00.9932 

860126  

01.2144 

360188  

01.0679 

370025  

01.3412 

370097  

01.3017 

370190  

01.1013 

860127  

01.0747 

360189  

01.0216 

370026  

01.4199 

370099  

01.1548 

370898  

00  8452 

860128  

01.0528 

360192  

01.3117 

370028  

01.7192 

370100  

01.0174 

370899  

00.7961 

3 

180129 

01.0150 

360193  

01.3211 

370029 „. 

01.1893 

370103  

00.9114 

380001  

01.3293 

i 

160130 

01.1460 

360194  

01.1519 

370030  

01.2382 

370105  

01.9929 

380002  

01.1685 

i 

60131  

01.2186 

360195  

01.2156 

370032  

01.3563 

370106  

01.3679 

380003  

01.1922 

B0132  

Ot.2259 

360197  

01.1656 

370033  

01.1182 

370108  

01.1451 

380004  

01.8582 

• 
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Provider 

Case  mix 

ProvWer 

Cass  mix 

Provider 

Case  mix 

Provider 

Case  mix 

Provider 

Case  mix 

380005  

01.1656 

380078  

01.1576 

390042  

01.2942 

390100  

01.6707 

390159  

01.2711 

380006  

01.2534 

380081  

01.1465 

390043  

01.0758 

390101  

01.2070 

390160  

01.1792 

380007  

01.7369 

380082  

01.2592 

390044  

01.5517 

390102  

01.2725 

390161  

01.1546 

380008  

01.0570 

380083  

01.1630 

390045  

01.3282 

390103  

01.1008 

390162  

01.2242 

380009  

01.6746 

380084  

01.2250 

390046  

01.4474 

390104  

01.0919 

390163  

01.1501 

380010  

01.1684 

380087  

01.0687 

390047  

01.4951 

390106  

00.9971 

390164  

02.0943 

380011  

01.1550 

380088  

00.9395 

390048  

01.1324 

390107  

01.1866 

390165  

01.0983 

380013  

01.2099 

380089  

01.3112 

390049  

01.5610 

390108  

01.2570 

390166  

01.1100 

380014  

01.3167 

380090  

01.3176 

390050  

01.9595 

390109  

01.1839 

390167  

01.2367 

380017  

01.8119 

380091  

01.1696 

390051  

02.1569 

390110 

01.4921 

390168  

01.1510 

380018  

01.8919 

380094  

01.0166 

390052  

01.1495 

390111  

01.7271 

390169  

01.2574 

380019  

01.1197 

380898  

00.9033 

390054  

01.1243 

390112 

01.2051 

390170  

01.6917 

380020  

01.3694 

380899  

00.8276 

390055  

01.7019 

390113 

01.1989 

390171  

01.1101 

380021  

01.2125 

390001  

01.2785 

390056  

01.0780 

390114 

01.0540 

390172  

01.1656 

380022  

01.2042 

390002  

01.2940 

390057  

01.2660 

390115  

01.2835 

390173  

01.1147 

380023  

01.2357 

390003  

01.1665 

390058  

01.3210 

390116 

01.1774 

390174  

01.6094 

380024  

01.3411 

390004  

01.2616 

390059  

01.4300 

390117  

01.1761 

390176  

01.1440 

380025  

01.2568 

390005  

01.(^53 

390060  

01.1484 

390118 

01.1160 

390178  

01.3064 

380026  

01.3500 

390006  

01.7285 

390061  

01.2356 

390119 

01.3245 

390179  

01.2874 

380027  

01.2280 

390007  

01.2209 

390062  

01.1422 

390121  

01.1721 

390180  

01.3827 

380029  

01.1208 

390008  

01.1753 

390063  

01.6813 

390122  

01.0370 

390181  

01.0461 

380031  

00.9744 

390009  

01.5792 

390064  

01.4351 

390123  

01.2524 

390183  

01.0828 

380033  

01.6797 

390010  

01.1509 

390065  

01.1719 

390125  

01.1778 

390184  

01.1517 

380035  

01.2187 

390011  

01.1617 

390066  

01.2587 

390126  

01.1925 

390185  

01.1225 

380036  

01.0675 

390012  

01.2224 

390067  

01.6222 

390127  

01.1374 

390186  

01.0351 

380037  

01.2659 

390013  

01.2103 

390068  

01.2725 

390128  

01.1406 

390189  

01.0847 

380038  

01.2958 

390014  

00.6912 

390069  

01.2337 

390130  

01.1119 

390191  

01.1318 

380039  

01.2971 

390015  

01.0885 

390070  

01.2118 

390131  

01.1734 

390192  

01.1053 

380040  

01.3549 

390016  

01.1708 

390071  

01.0469 

390132  

01.1107 

390193  

01.1690 

380042  

01.0762 

390017  

01.1817 

390072  

00.9907 

390133  

01.5415 

390194  

01.1028 

380047  

01.6211 

390018  

01.2212 

390073  

01.4890 

390135  

01.2295 

390'-35 

01.6425 

380048  

01.0552 

390019  

01.0883 

390074  

01.2002 

390136  

01.1997 

390196  

01.2929 

380050  

01.3190 

390021  

01.0174 

390075  

01.2659 

390137  

01.1837 

390197  

01.2788 

380051  

01.4734 

390022  

01.3343 

390076  

01.2426 

390138  

01.2125 

390198  

01.2099 

380052  

01.2121 

390023  

01.1987 

390078  

01.0427 

390139  

01.4516 

390199  

01.2728 

380055  

01.1835 

390024  

00.8006 

390079  

01.6612 

390142  

01.6960 

390200 

01.0561 

380056  

01.0904 

390025  

00.7836 

390080  

01.2017 

390145  

01.1864 

390201  

01.2842 

380060  

01.3743 

390026  

01.2427 

390081  

01.2253 

390146  

01.1936 

390203  

01.2459 

380061  

01.6205 

390027  

01.7760 

390083  

01.1715 

390147  

01.2082 

390204  

01.2454 

380062  

00.9805 

390028  

01.7622 

390084  

01.1517 

390148  

01.1530 

390205  

01.2376 

380063  

01.2269 

390029  

01.7677 

390086  

01.0996 

390149  

01.1803 

390206  

01.2785 

380064  

01.3175 

390030  

01.1516 

390088  

01.3061 

390150  

01.1595 

390209  

00.9260 

380065  

00.9766 

390031  

01.1545 

390090  

01.7486 

390151  

01.2510 

390211  

01.1432 

380066  

01.2062 

390032  

01.1996 

390091  

01.1262 

390152  

01.0472 

390213  

01.2029 

380068  

00.9991 

390035  

01.2645 

390092 

01.2140 

390153  

01.2082 

390215  

01.1681 

380069  

01.2344 

390036  

01.2391 

390093  

01.2730 

390154  

01.1605 

390217  

01.1452 

380070  

01.0493 

390037  

01.2196 

390095  

01,2205 

390155  

01.1996 

390219  

01.2311 

380071  

01.2609 

390039  

01.1169 

390096  

01.2230 

390156  

01.3476 

390220  

01.1321 

380072  

00.9225 

390040  

00.9867 

390097  

01.3095 

390157  

01.1588 

390222  

01.2126 

380075  

01.3872 

390041  

01.2501 

390098  

01.6298 

390158  

01.2846 

390223  

01.7024 
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Provider 

CaMmix 

Provtder 

CaMmix 

Provider 

Case  mix 

Provider 

CaMmix 

Provider 

CaMmix 

390224  

00.9263 

400016  

01.2707 

410010  

01.0761 

420064  

01.0736 

430031  

00  9319 

390225  

01.2089 

400017  

01.0966 

410011  

01.2046 

420065  

01.3125 

430033 „ 

01  0451 

390226  

01.6448 

400018 „ 

01.2479 

410012  

01.6559 

420066  

00.9426 

430034  

01.0212 

390228  

01.2035 

400019  

01.5973 

410013  

01.1806 

420067  

01.1896 

430036  

01.0328 

380229  

01.4997 

400021  

01.3236 

410898  

00.8559 

420068  

01.2221 

430037  

00.9393 

390231  

01.3378 

400022  

01.2716 

410899  

00.8315 

420069  

01.0728 

430038 *. 

01.0783 

390233  

01.2682 

400024  

,01.0549 

420002  

01.3514 

420070  

01.2976 

430039  

01.0575 

390235 

01.8089 

400026  

00.8647 

420004  

01  9864 

420071  

01.3934 

430040  

00  9230 

390236  

01.2615 

400027  

01.1793 

420005  

01.0734 

420072  

01.0022 

430041  

00  9319 

390237  

01.4880 

400028  

01.0620 

420006  

01.4062 

420073  

01.2904 

430042  

01.0120 

300238  

00.9064 

400029  

01.0272 

420007  

01.5400 

420074  

00.9848 

430043  

01.1835 

380242  

01.2022 

400031  „ 

01.1338 

420009  

01.2404 

420075  

01.0111 

430044 „.. 

00.9656 

380244  

00.8960 

400032  

01.1388 

420010  

01.0605 

420078  

01.1931 

430047  

01.1563 

380245  

01.3419 

400044  

01.2321 

420011  

01.1186 

420078  

01.6480 

430048  

01.1066 

390246 

01.1649 

400048  

01.0604 

420014  

01.0745 

420079  

01.5650 

430049  

00  9954 

380247  

01.0527 

400061  

01.7731 

420015  

01.2930 

420080  

01.3085 

430051  

01  0055 

380249  

01.1305 

400079  

01.1515 

420016 

01.2232 

420081  

00.8267 

430054  

00.9700 

380252  

00.7841 

400087  

01.2441 

420018  

01.6578 

420082  

01.3517 

430056  

00.8739 

380256  

01.6913 

400088  

00.5448 

420019  

01.1609 

420083  

01.1853 

430057  

00.9121 

390258  

01.2938 

400089 ., 

00.9929 

420020  

01.2330 

420084  

00.7842 

430060  

01.0211 

390260  

01.2781 

400094  

00.9104 

420022  

00.9886 

420085  

01.2917 

430062  

00.8268 

380261  

01.8850 

400096 _ 

01.1901 

420023  

01.3556 

420086  

01.4248 

430064  

01.0771 

380282  

01. r;77 

400102 „ 

01.1731 

420026  

01.9364 

420087  

01.5287 

430065 _ 

00.9470 

380263  

01.4305 

400103  

01.4080 

420027  

01.3306 

420088  

01.2128 

430066 „ 

00.9881 

380285  

01.2651 

400104  

01.2526 

420028  

01.1432 

420089 „ 

01.3282 

430073 

01.1744 

380266  

01.1171 

400105  

01.2821 

420029  

01.8346 

420091  

00.5469 

430076  

00.9805 

380267  

01.1966 

400106  

01.1813 

420030  

01.2510 

420898  

00.8629 

430077 „„ 

01.3873 

380268  

01.2665 

400109  

01.5159 

420031  

01.0008 

420898 ^ 

00.8568 

430079 _.. 

00.9791 

380270  

01.2939 

4001 10 ^ 

01.1488 

420032 

00.9316 

430004  ...... 

01.1617 

430080 „ 

00.9018 

380272  

00.6053 

400111  

01.1674 

420033  

01.1926 

430005 _ 

01.2097 

430081  

00.9242 

380275  

00.5337 

400112 

01.2178 

420035  

00.7243 

430007  

01.1486 

430082 „ 

00.8596 

380277  

00.5634 

400113 

01.2805 

420036  

01.2689 

430008 -. 

01.1878 

430083  

00.9229 

380278  

00.8957 

400114 

01.0229 

420037  

01.1868 

430009  

01.0788 

430084 __ 

00.9127 

380896  

01.1318 

400115 

00.9728 

420038  

01.2808 

430010  

01.1764 

430085  

00.9074 

380898  

00.8517 

400117 

01.2148 

420038  

01.1480 

430011  > 

01.3128 

430086  

00.9391 

400001  ..„ 

01.2074 

400118 

01.1561 

420040  

01.2454 

430012 ™ 

01.3045 

430087  

00.9929 

400002  

01.2575 

400120  

01.3177 

420042  

01.0726 

430013  

01.2069 

430088  

00.9718 

400003  

01.2046 

400121  

01.1824 

420043  

01.2399 

430014 

01.2723 

430898  

00.7854 

400004  

01.1584 

400122  

00.9273 

420044  

01.1478 

430015  

01.0938 

430899  

00.8466 

400005  

01.0242 

400123  

01.1373 

420048  

01.1616 

430016  .... 

01.7357 

440001  _ 

01.0367 

400006  

01.2727 

400898  

00.80S6 

420048  

01.1444 

430017  ...„ 

01.1660 

440002 _ 

01.5735 

400007  

01.1411 

400899  

00.8299 

420051  

01.5868 

430018  ..... 

00.9626 

440003  

01.1499 

400008  

01.2063 

410001  „„ 

01.3381 

420053  

01.0407 

430022..... 

00.9705 

440006  

01.3598 

400009  

00.9775 

410002  

01.1334 

420054  

01.2013 

430023  

00.8878 

440007  

01.0092 

400010  

00.9241 

410004  

01.4368 

4200SS 

01.0528 

430024 _ 

00.9818 

440008  

00.9781 

480011  

01.0426 

410005  

01J090 

420056  

01.1125 

430025  

01.0094 

440008 „ 

01.0504 

400012 

01.0137 

410006  

01.2051 

420057 „. 

01.1388 

430026  

00.9431 

440010 „ 

00.9176 

408013  

01.0378 

410007  

01.8836 

420050 

00^761 

430027 

01.7173 

440011  _■ 

01.2089 

400014  

01.3061 

410008  

01.1578 

420061  „ 

01.2629 

430028  

01.0983 

440012  

01.3462 

408015  

01.2472 

410009  

01.3282 

420062  

01.4135 

430029..... 

01.0266 

440014 _.. 

00.9031 

- 

• 
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Provider 


440015 

440016 

440017 

440018 

440019 

440020 

440022 

440023 

440024 

440025 

440026 

440029 

440030 

440031 

440032 

440033 

440034 

440035 

440038 

440039 

440040 

440041 

440046 

440047 

440048 

440049 

440050 

440051 

440052 

440053 

440054 

440056 

440057 

440058 

440059 

440060 

440061 

440063 

440064 

440065 

440067 

440068 

440069 

440070 

440071 

440072 

440073 

440074 

440078 

440079 


Case  mix 


01.5507 

00.9482 

01.5057 

01.3266 

01.4639 

01.2234 

01.1121 

01.0067 

01.3195 

01.2308 

01.3084 

01.2355 

01.1306 

01.0398 

00.9968 

01.0356 

01.4069 

01.2355 

01.0429 

01.5969 

00.8909 

00.8514 

01.1885 

00.8955 

01.6551 

01.6430 

01.1505 

00.9150 

01.2005 

01.1528 

01.0351 

01.0477 

00.9518 

01.1742 

01.1926 

01.2300 

01.1813 

01.4135 

01.0919 

01.1901 

01.1785 

01.1501 

01.1325 

00.9304 

01.3232 

01.3767 

01.3126 

00.8538 

01.0263 

00.8717 


ProvWer 


440081 

440082 

440083 

440084 

440087 

440090 

440091 

440095 

440100 

440102 

440103 

440104 

440105 

440109 

440110 

440111 

440114 

440115 

440120 

440121 

440125 

440128 

440130 

440131 

440132 

440133 

440135 

440136 

440137 

440141 

440142 

440143 

440144 

440145 

440146 

440147 

440148 

440149 

440150 

440151 

440152 

440153 

440154 

440156 

440157 

440159 

440160 

440161 

440166 

440168 


Case  mix 


01.1303 

01.8600 

01.2240 

01.2352 

01.0131 

01.0416 

01.4714 

01.0360 

01.0791 

01.0208 

01.2292 

01.4970 

01.2683 

01.0884 

01.0229 

01.2506 

01.0382 

01.0790 

01.4608 

00.9852 

01.4921 

00.7516 

01.1208 

01.0807 

01.1063 

01.4570 

01.3850 

01.2834 

01.0381 

01.1442 

01.1606 

01.0022 

01.2327 

01.0287 

00.8684 

00.8938 

01.1134 

01.1770 

01.3083 

01.2797 

01.4596 

01.0871 

00.8212 

01.5221 

01.0192 

01.1879 

01.0166 

01.5738 

01.3348 

01.0316 


ProvWer 


440170 

440173 

440174 

440175 

440176 

440178 

440180 

440181 

440182 

440183 

440184 

440185 

440186 

440187 

440189 

440192 

440193 

440194 

440196 

440197 

440200 

440203 

440205 

440206 

440898 

440899 

450002 

450004 

450005 

450007 

450008 

450010 

450011 

450014 

450015 

450016 

450018 

450020 

450021 

450023 

450024 

450025 

450027 

450028 

450029 

450031 

450032 

450033 

450034 

450035 


Case  mix 


01.3583 

01.4782 

00.9348 

01.1633 

01.2910 

01.2465 

01.1056 

01.0330 

00.9241 

01.4926 

01.2982 

01.1932 

01.0946 

01.1389 

01.4369 

01.1239 

01.2303 

01.3244 

00.9506 

01.3336 

01.1936 

01.0232 

00.9374 

00.9212 

00.8602 

00.8833 

01.4426 

01.1083 

01.1021 

01.2982 

01.3158 

01.2919 

01.6315 

01.0814 

01.4947 

01.6517 

01.6279 

01.0820 

01.8147 

01.4140 

01.4683 

01.5050 

01.2751 

01.3677 

01.4178 

01.6202 

012126 

01.6165 

01.5157 

01.4955 


Provider 


450037 

450039 

450040 

450042 

450043 

450044 

450046 

450047 

450050 

450051 

450052 

450053 

450054 

450055 

450056 

450057 

450058 

450059 

450060 

450063 

450064 

450065 

450068 

450070 

450072 

450073 

450074 

450076 

450078 

450079 

450080 

450081 

450082 

450083 

450085 

450087 

450090 

450092 

450094 

450096 

450097 

450098 

450099 

450101 

450102 

450104 

450107 

450108 

450109 

450110 


Case  mix 


01.4456 

01.2301 

01.5970 

01.6204 

01.4805 

01.5663 

01.3927 

01.0480 

01.1767 

01.5813 

01.0875 

01.1308 

01.6753 

01.1418 

01.5879 

01.4012 

01.5073 

01.3739 

01.4615 

00.9798 

01.4746 

01.0466 

01.7204 

01.1907 

01.1632 

01.0441 

01.3248 

01.4378 

00.9901 

01.4862 

012153 

01.1952 

00.9879 

01.6362 

01.0808 

01.4177 

01.1452 

01.2184 

01.2738 

01.4023 

01.3959 

01.1093 

01.2344 

01.4005 

01.6543 

01.2139 

01.4928 

01.0425 

01.0287 

01.1683 


Provider 


Case  mix 


450111 

450112 

450113 

450115 

450118 

450119 

450121 

450123 

450124 

450126 

450127 

450128 

450130 

450131 

450132 

450133 

450135 

450137 

450140 

450142 

450143 

450144 

450145 

450146 

450147 

450148 

450149 

450150 

450151 

450152 

450153 

450154 

450155 

450157 

450160 

450162 

450163 

450164 

450165 

450166 

450169 

450170 

450175 

450176 

450177 

450178 

450179 

450181 

450184 

450185 


01.2508 
01.2609 
01.2833 
01.0549 
01.4596 
01.1922 
01.4055 
01.0758 
01.4646 
01.3355 
00.9581 
01.1891 
01.4733 
01.2341 
01.4737 
01.4941 
01.6326 
01.4057 
00.8744 
01.3998 
01.0090 
01.1095 
00.9818 
01.0494 
01.3416 
01.3401 
01.3827 
00.9526 
01.0955 
01.4027 
01.5604 
01.1411 
01.0324 
01.0390 
00.9158 
01.2538 
01.0365 
00.9825 
00.9942 
00.9255 
00.8694 
01.1076 
01.3442 
01.2735 
01.0780 
01.0937 
00.8730 
00.9855 
01.4108 
01.0385 


IMI 
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Provider 


Case  mix 


450187 
4G0188 
4S0190 
460191 
460192 
460193 
460194 
460195 
460196 
460197 
460200 
460201 
460203 
460209 
460210 
450211 
460213 
450214 
460217 
460219 
450221 
450222 
450224 
450229 
450231 
450233 
450234 
450235 
450236 
450237 
450239 
450241 
450243 
450246 
450249 
450253 
450258 
450259 
450264 
450269 
450270 
450271 
450272 
450276 
450278 
450280 
450283 
460286 
460288 
460289 


01.2459 
01.0091 
01.1927 
01.1211 
0U107 
02.1237 
01.1610 
01.3272 
01.3400 
01.1654 
01.3661 
00.9853 
01.1844 
01.4459 
01.0767 
01.2421 
01.4247 
01.3477 
01.0944 
01.1417 
01.0616 
01.7153 
01.3021 
01.3781 
01.5774 
01.0501 
00.9775 
00.9701 
01.1483 
01.5719 
01.2390 
00.8553 
00.9001 
01.0460 
00.8961 
01.1036 
01.1325 
01.1624 
00.8360 
00.9936 
01.1529 
01.1454 
01.2936 
01.0334 
01.0551 
01.2770 
01.0173 
01.0408 
01.1839 
01.3682 


Provider 


450292 
450293 
450296 
450297 
450299 
450303 
450306 
450307 
450309 
450315 
450320 
450321 
450322 
450324 
450325 
450327 
450330 
450334 
450337 
450340 
450341 
450346 
450347 
450348 
450349 
450351 
450352 
450353 
450355 
450358 
450362 
450365 
450366 
450369 
450370 
450371 
450372 
450373 
450374 
450376 
450378 
450379 
450381 
450388 
450389 
450393 
450395 
450399 
450400 
450403 


Case  mix 


01.2731 
01.0324 
01.2065 
01.0540 
01.3443 
00.9320 
01.0008 
01.1529 
01.0314 
01.2146 
01.3096 
00.7948 
00.9636 
01.5185 
01.1985 
01.0421 
01.1126 
01.0559 
01.1316 
01.3459 
00.9848 
01.3112 
01.1759 
00.9930 
01.1766 
01.2943 
01.2203 
01.2010 
01.1368 
02.0041 
00.9188 
00.8923 
01.6502 
01.1061 
01.1533 
01.0903 
01.2917 
01.1993 
00.7670 
01.4326 
01.2566 
01.5551 
00.8856 
01.6747 
01.1936 
01.2839 
01.0732 
00.9689 
01.0595 
01 .2875 


Provider 


450410 
450411 
450417 
450418 
450419 
450422 
450423 
450424 
450429 
450431 
450438 
450446 
450447 
450450 
450451 
450457 
450460 
450462 
450464 
450465 
450467 
450469 
450473 
450475 
450484 
450488 
450489 
450497 
450498 
450508 
450514 
450517 
450518 
450523 
450530 
450534 
450535 
450537 
450538 
450539 
450544 
450545 
450546 
450547 
450550 
450551 
450558 
450559 
450561 
450563 


Case  mix 


01.0828 
00.9759 
01.0727 
01.4499 
01.2174 
00.7236 
01.2773 
01.2869 
00.9070 
01.5638 
00.9958 
00.9011 
01.2521 
01.0100 
01.0455 
01.6534 
01.0232 
01.7190 
00.9561 
01.2119 
01.0243 
012295 
01.1197 
01.1460 
01.5417 
01.2254 
01.0332 
01.1530 
01.0001 
01.4382 
01.0995 
00.9682 
01.3075 
01.5974 
01.2986 
00.9833 
01.2335 
01.3473 
01.1676 
01.1485 
01.2690 
01.1070 
01.3340 
00.9638 
01.0999 
01.0652 
01.8092 
00.9949 
01.5998 
01.1773 


Provider 


450565 
450570 
450571 
450573 
450574 
450575 
450578 
450580 
450583 
450584 
450586 
450587 
450591 
450596 
450597 
450603 
450604 
450605 
450607 
450609 
450610 
450614 
450615 
450617 
450620 
450623 
450626 
450628 
450630 
450631 
450632 
450633 
450634 
450637 
450638 
450639 
450641 
450643 
450644 
450646 
450647 
450648 
450649 
450651 
450652 
450653 
450654 
450656 
450658 
450659 


Case  mix 


01.2736 
01,0565 
01.4598 
00.9912 
00.9614 
00.9421 
00.9883 
01.1282 
00.9720 
01.2045 
01.0845 
01.3014 
01.1168 
01.3143 
01.0637 
00.9064 
01.2630 
01.3030 
00.9286 
00.8791 
01.4415 
01.1120 
00.9723 
01.3759 
01.1416 
01.1476 
00  9663 
00  9687 
01.5663 
01.6420 
00.9948 
01.5168 
01.3810 
01.3204 
01.4518 
01.5479 
00.9339 
01.1304 
01.6527 
01.5677 
01.9140 
01.0977 
01.0271 
01.9020 
00.9379 
01.3474 
00.9657 
01.3698 
00.9752 
01.4502 


Provider 


450660 

450661 

450662 

450665 

450666 

450668 

450669 

450670 

450672 

450673 

450674 

450675 

450677 

450678 

450681 

450682 

450683 

450684 

450686 

450688 

450690 

450691 

450694 

450696 

450697 

450698 

450700 

450702 

450703 

450704 

450705 

450706 

450709 

45071 1 

450712 

450713 

450715 

450716 

450717 

450718 

450723 

450724 

450725 

450726 

450727 

450728 

450729 

450730 

450732 

450733 


Case  mix 


01.6711 
01.2074 
01.3694 
01.0139 
01.2497 
01.5777 
01.2847 
01.2801 
01.6157 
01.0303 
00.8643 
01.3841 
01.2658 
01.4879 
01.5881 
01.2462 
01.3292 
01.3008 
01.3864 
01.3130 
01.3415 
01.3530 
01.1640 
01.2430 
01.4033 
00.8832 
00.8964 
01.3297 
01.4283 
01.3118 
00.7704 
01.1921 
01.2077 
01.6962 
00.7899 
012934 
01.3343 
01.2292 
01.2473 
01.1780 
01.2550 
01.1760 
00.9957 
00.8524 
00.9148 
00  8466 
01.0120 
01.3700 
01.1378 
01.3771 


30306  Federal  Register  /  Vol.  58.  No.  100  /  Wednesday.  May  26,  1993  /  Proposed  Rules 


Page  21  of  23  Pages 


450734 

490736 

460742 

460743 

460746 

450746 

450747 

450749 

450750 

450751 

460754 

450755 

460757 

450758 

450759 

450760 

450761 

450763 

450765 

450766 

450768 

450769 

450770 

450771 

450775 

450776 

450777 

450778 

450779, 

450781  , 

450888. 

450899. 

460001  , 

460003. 

460004. 

460005. 

460006. 

460007. 

460006. 

460009. 

460010. 

460011  . 

460013. 

460014. 

460015. 

460016. 

460017. 

460018. 

460019. 

460020  . 


CaMmix 


01.2349 

00.8396 

01.2509 

01.3607 

00.9129 

OOJ605 

01.2991 

01.0726 

01.0259 

01.1840 

00.9436 

01.0704 

00.9234 

01.8381 

01.0510 

01.1618 

01.0565 

01.0733 

01.0580 

01.6779 

01.1035 

00.9400 

01.0568 

01.4344 

01JZ569 

00.9234 

00.9264 

01.0111 

01.3097 

01.1858 

00.8912 

00.8574 

01.6653 

01.4737 

01.7614 

01.3051 

01.2413 

01.4567 

01J048 

01.7904 

01.9713 

01.3022 

01.4780 

01X»1S 

01.2376 

00.9275 

01.3393 

00.9454 

0OJ6O6 

01.0310 


PrcwWer 


460021 
460022 

460023. 
460024. 
460025. 
460026. 
460027. 
460029. 
460030. 
460032. 
460033. 
460035. 
460036. 
460037. 
460039. 
460041  . 
460042. 
460043. 
460044. 
460046. 
460047. 
460049. 
460686. 
460699. 
470001  . 
470003.. 
470004.. 
470005.. 
470006.. 
470008.. 

470010  „ 

470011  .. 
470012 _ 
470013- 
470015  .. 
470018  „ 
470020- 
470023- 
470024- 
490001  .. 
490002- 
490003- 
490004.. 
490005- 
490006- 
490007- 
490008- 
490009- 
490010.. 
400011  - 


CaMmix 


01.3836 

00.9368 

01.1365 

00.9322 

00.7820 

00.9533 

00.9746 

01.1068 

01.1291 

00.9712 

01.0462 

00.8718 

01.0033 

00.9733 

00.8964 

01.2415 

01.4565 

01.6470 

01.1649 

01.6223 

01.6771 

02.0842 

00.8550 

00.8299 

01.1472 

01.9228 

01.0477 

01.2132 

01.1797 

01.1579 

01.0558 

01.2390 

01.2401 

01.1387 

01.2441 

01.1602 

00.9956 

01.2083 

01.1036 

01.0825 

01.0612 

00.6320 

01.2390 

01.4458 

01.1253 

01.9951 

01.2125 

01.6225 

01.1456 

01.3474 


9  93 


Provider 


490012 

490013 

480014 

490015 

490017 

490018 

490019 

490020 

490021 

490022 

490023 

490024 

480027 

400028 

490030 

490031 

480032 

490033 

490035 

490037 

490038 

490040 

490041 

490042 

490043 

490044 

490045 

490046 

480047 

490048 

480050 

490052 

490053 

490054 

490057 

490059. 

490060. 

490063. 

400066 

490067. 

490069. 

490071  . 

490073. 

490074. 

490075. 

490077. 

490079. 

490083. 

480084. 

480065. 


Case  mix 


01.0361 

01.1462 

01.6883 

01.4556 

01.3088 

01.1040 

01.1100 

01.0995 

01.4267 

01.2374 

01.2098 

01.6735 

01.0372 

01.2846 

01.3320 

01.0234 

01.6908 

01.1802 

01.0356 

01.1747 

01.2333 

01.4154 

01.1805 

01.2643 

01.2181 

01.2544 

01.1679 

01.3825 

01.1054 

01.4559 

01.3456 

01.4795 

01.2456 

01.0465 

01.4361 

01.4567 

01.0510 

01.6182 

01.2153 

01.2418 

01.3763 

01.4375 

01.3867 

01.3496 

01.2964 

01.1968 

01.2727 

00.6659 

01.1047 

01.1372 


Provider 


490088 
490089 

490090 

490091 

490092 

490093 

490094 

490095 

490097 

490098 

490099 

490100 

490101 

490104 

490105 

490106 

480107 

480108 

480108 

490110 

490111 

490112 

490113 

490114 

490115 

490116 

490117 

490118 

480119 

490120 

490122 

490123 

490124 

490126 

490127 

490129 

490130 

480131 . 

480898. 

480688. 

600001  . 

500002. 

500003. 

500005. 

500007. 

500008. 

500008. 

500011  , 

500012. 

500014. 


Case  mix 


01.1447 

01.1011 

01.2079 

01.1653 

01.2117 

C1.2601 

01.1396 

01.2514 

01.0977 

01.3116 

00.9554 

01.3382 

01.1303 

00.9341 

00.7286 

00.8617 

01.2028 

00.8665 

00.8876 

01.2460 

01.1623 

01.5278 

01.2993 

01.0753 

01.2313 

01.1796 

01.1293 

01.6962 

01.3615 

01.2954 

01.1941 

01.1711 

01.1453 

01.2145 

01.0532 

00.8368 

01.1768 

00.8519 

00.8568 

00.8561 

01.2644 

01.4541 

01.2526 

01.7015 

01.3050 

01.8458 

01.2855 

01.2538 

01.4856 

01.7199 


Provider 


500015 

500016 

500019 

500021 

500023 

500024 

500025 

500026 

500027 

500028 

500029 

500030 

500031 

500033 

500035 

500036 

500037 

500030 

500041 

500042 

500043 

500044 

500045 

500048 

500048 

500050 

500061 

500052 

500063 

500064 

500055 

500067 

500058 

500058 

500060 

500061 

500062 

500064 

500065 

500068 

500068 

500071 

500072 

500073 

500074. 

500075. 

500076. 

500077. 

500078. 

500079. 


Case  mix 


01 J 

01.3371 

01.2336 

01.4710 

01.2611 

01.5437 

01.8529 

01.3501 

01.5609 

01.0150 

01.0282 

01.3159 

01.2678 

012215 

01.4887 

01.2626 

01.2347 

01.3136 

01.2153 

01.3297 

01.2098 

01.8709 

01.1817 

00.8030 

01.1947 

01.3138 

01.6053 

01.2203 

01.2817 

01J771 

01.1056 

01.3233 

01.4680 

01.1056 

01.2970 

01.0373 

00.9818 

01.5297 

01.2314 

01.0063 

01.0649 

01.3396 

01.1991 

00.9908 

01.1497 

01.2206 

012654 

012520 

012332 

012287 
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ProvWer 


500080 

500084 

500085 

500086 

500088 

500089 

500090 

500092 

500094 

500096 

500097 

500098 

500101 

500102 

500104 

500106 

500107 

500108 

500110 

500118 

500119 

500122. 

500123. 

500124  . 

500125  . 
500127, 
500129. 
500132. 
500134. 
500135. 
500137. 
500138. 
500139. 
500140. 
500141  . 
500143  . 
500696. 
500699. 
510001  . 
510002. 
510004. 
510005. 
510006. 
510007. 
510006. 
510009. 

510012  . 

510013  . 

510015  . 

510016  . 
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Case  mix 


00.8334 
01.1038 
01.0466 
01.3711 
01.3060 
00.9509 
00.8809 
01.0586 
00.9079 
01.0120 
01.2274 
00.9278 
00.9172 
00.9701 
01.1770 
01.0727 
01.1374 
01.6535 
01.2185 
01.1934 
01.2980 
01.2792 
01.0015 
01.2624 
00.9923 
01.0018 
01.6810 
00.9076 
00.6656 
01.0921 
00.8018 
06.0530 
01.3493 
01.2226 
01.2472 
00.6038 
00.8606 
00.8443 
01.6188 
01.2834 
00.9502 
00.9572 
01.2554 
01.4178 
01.0862 
01.0589 
01.0125 
01.1213 
00.9585 
01.0156 


ProvkJer 


510018 

510020 

510022 

510023 

510024 

510025 

510026 

510027 

510028 

510029 

510030 

510031 

510033 

510035 

510036 

510038 

510039 

510040 

510043 

510046 

510047 

510048 

510050 

510053 

510055 

510058 

510059 

510060 

510061 

510062 

510063 

510065 

510066 

510067 

510068 

510070 

510071 

510072 

510076 

510077 

510080 

510081 

510082 

510084 

510085 

510086 

520002 

520003 

520004 

520006 


Case  mix 


01.0557 

01.0746 

01.6516 

01.0659 

01.3856 

00.9020 

00.9739 

01.0160 

01.1413 

01.2992 

01.1157 

01.3193 

01.2749 

01.0340 

01.0602 

01.0535 

01.3289 

01.0143 

00.9999 

01.2264 

01.1461 

01.1315 

01.2364 

00.9736 

01.1912 

01.1908 

01.1667 

01.1531 

01.0220 

01.1865 

01.0747 

01.0059 

01.1295 

01.2053 

01.1032 

01.1827 

01.2383 

01.0563 

00.9588 

01.1862 

01.0444 

01.0120 

00.9660 

00.9961 

012866 

01.1016 

01.2631 

01.1393 

01.2468 

01.0773 


Provider 


520007 
520008 
520009 
520010 
520011 
520012 
520013 
520014 
520015 
520016 
520017 
520018 
520019 
520021 
520024 
520025 
520026 
520027 
520028 
520029 
520030 
520031 
520032 
520033 
520034 
520035 
520037 
520038 
520039 
520040 
520041 
520042 
520044 
520045 
520047 
520048 
520049 
520051 
520053 
520054 
520056 
520057 
520056 
520059 
520060 
520062 
520063 
520064 
520066 
520068 


Case  mix 


01.0843 
01.3443 
01.5776 
01.1018 
01.1562 
00.9678 
01.3277 
01.1237 
01.1596 
01.0732 
01.1989 
01.0245 
01.3051 
01.2268 
01.1080 
01.0912 
01.0543 
01.1179 
01.4009 
00.9498 
01.5697 
01.1136 
01.1940 
01.2060 
01.1989 
012177 
01.6034 
01.2554 
01.0357 
01.3751 
01.1081 
01.1158 
01.3469 
01.6698 
01.0180 
01.3980 
01.9151 
02.0141 
01.0279 
01.1151 
01.2938 
01.1799 
01.0805 
01.1969 
012200 
012087 
01.1723 
01.5382 
012686 
00.9965 


Provider 


520069 
520070 
520071 
520074 
520075 
520076 
520077 
520078 
520082 
520083 
520084 
520087 
520088 
520089 
520090 
520091 
520092 
520094 
520095 
520096 
520097 
520098 
520100 
520101 
520102 
520103 
520107 
520109 
520110 
520111 
520112 
520113 
520114 
520115 
520116 
520117 
520118 
520120 
520121 
520122 
520123 
520124 
520130 
520131 
520132 
520134 
520135 
520136 
520138 
520139 


Case  mix 


01.1720 
01.3645 
01.1524 
01.0787 
01.4100 
01.1358 
00.9979 
01.4146 
01.2710 
01.5743 
01.0780 
01.5498 
01.2306 
01.5448 
01.1785 
01.2431 
01.1568 
01.1593 
01.3960 
01.4529 
01.3310 
01.7353 
01.2475 
01.1341 
01.1926 
01.3344 
01.2525 
01.0188 
01.0622 
01.0141 
01.1498 
01.1869 
01 .0769 
01.2402 
01.2314 
01.0897 
00.9626 
01.0575 
00.9931 
01.0217 
01.0149 
01.1033 
00.9747 
01.0553 
01.1888 
01.1037 
00.9769 
01.4967 
01.8440 
01.2486 


Provider 


520140 
520141 
520142 
520144 
520145 
520146 
520148 
520149 
520151 
520152 
520153 
520154 
520156 
520157 
520159 
520160 
520161 
520170 
520171 
520173 
520174 
520176 
520177 
520178 
520180 
520898 
520899 
530001 
530002 
530003 
530004 
530005 
530006 
530007 
530008 
530009 
530010 
530011 
530012 
530014 
530015 
530016 
530017 
530018 
530019 
530022 
530023 
530024 
530025 
530026 


Case  mix 


01.4781 
01.1452 
00.9627 
01.0415 
00.9958 
01.1570 
01.0914 
01.0462 
01.0879 
01.1358 
01.0076 
01.1168 
01.0202 
01.0779 
00.8590 
01.7388 
01.0310 
01.2580 
00.9821 
01.0968 
01.4150 
00.8305 
01.4743 
01.1447 
00.7304 
00.8473 
00.8299 
01.3934 
012184 
00.8633 
00.9221 
01.1618 
01.1432 
01.0482 
01.2225 
00.9983 
01.2757 
01.1428 
01.5930 
012121 
01.1284 
01.1982 
00.9772 
00.9987 
00.9891 
01.0950 
00.8916 
01.0285 
01.2662 
01.0451 
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Provhtor 

Cat*  mix 

PiowWer 

CaMinix 

PfOvWw 

CaMmIx 

ProvWar 

Casamix 

Provtdar 

Casamix 

530027  

00.9471 

530029  .„ 

00.6988 

530031  

00.9331 

530032 

01.2859 

530898  

00.8691 

Note:  Case  mix  Indexes  do  not  Include  dtechargas  from  PPS-axampt  units. 

Case  mix  Indexes  indude  cases  received  in  HCFA  central  ofOca  through  Dec.  1992. 

Table  4a.— Wage  Index  and  Capttal  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas 


UftMn  area  (constituent  countiea  or  county  equivalents) 


Abilene.  TX 

Taytof.  TX 
Aguadiila.  PR  

Aguada.  PR 

Aguadiila.  PR 

Moca.  PR 
Akron,  CM  

Portage.  OH 

Summit  OH 
AltMtfiy.  GA „ 

Dougherty.  GA 

Lee.  GA 
Alt>arfy-Schenectady-Troy,  NY 

Albany.  NY 

Montgomery.  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady.  NY 

Schoharie.  NY 
Albuquerque,  NM 

Bemaiillo.  NM 

Sandoval,  NM 

Valencia.  NM 
Alexandria.  LA 

Rapides,  LA 
Allentown-Belhlehem-Easton.  PA 

Cartoon.  PA 

Lehigh.  PA 

Northampton.  PA 
Altoona.  PA 

Biair.  PA 
AmariOo.  TX „ 

Potter.  TX 

Randall.  TX 
Anchorage.  AK 

Anchorage.  AK 
Ann  Artxx.  Ml 

Ler^wee.  Ml 

Livingston.  Ml 

Washtenaw.  Mi 
Annlslon.  AL 

Calhoun.  AL 
Appleton-Oshkosh-Neenah.  WI .... 

Calumet  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
Aredbo.  PR  

Arecibo.  PR 

Camuy.  PR 

Hatillo.  PR 
Asheville.  NC _ 

Buncombe.  NC 

Madison,  NC 
Athens.  GA 

Clarke.  GA 

Madison.  GA 

Oconee.  GA 
•Atlanta.  GA 


Wage  Index 


0J579 
0.5596 

0.8035 
0J485 
0.9138 


0.8988 


0.3398 

0.9318 
0.8431 

0.9577 


GAF 


0.9004 
0.6720 

0.8609 
0.6936 
0.9401 


0.9992 


0.9208 

0.9451 

1.0033 

1.0023 

0.9433 

0.9608 

0.7852 

0.8474 

1.2998 

1.1967 

1.2492 

1.1646 

0.8023 

0.8600 

0.8816 

0.9173 

0.4775 

0.9528 
0.8897 

0.9708 


IMI 
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Table  4a.— Wage  Index  and  CAPrxAL  Geographic  /toJUSTMBjr  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  counttse  or  county  e(|uivai8nli) 


,TX 


Barrow.  QA 

Bartow,  QA 

CarroN,  GA 

Cherokee,  QA 

Clayton,  GA 

Cobb,  QA 

Coweta,  GA 

De  Kalb,  QA 

Douglas,  QA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett.  QA 

Henry,  QA 

Newton,  QA 

Paulding,  QA 

Pickens,  QA 

Rockdale,  QA 

Spalding,  GA 

Walton,  QA 
Atlantic  City-Cape  May,  NJ 

Atlantic  Oty  ,  NJ 

Cape  May,  NJ 
Augusta-Aiken,  GA-SC 

Columbia.  GA 

RiChnfX)nd,  GA 

Aiken,  SC 

Edgefield.  SC 
Austin-San  Marcos 

Bastrop,  TX 

Cakjwall,  TX 

Hays,  TX 

Travis,  TX 

Williamson.  TX 
Bakersfield.  CA 

Kem,  CA 
'Baltimore,  MO 

Anne  Arundel,  MO 

Baltimore,  MO 

Baltimore  City,  MO 

Carroll,  MO 

Harford,  MD 

Howard,  MD 

Queen  Annes,  MD 
Bangor,  ME 

Penobscot 
Barnstable-Yarmouth,  MA 

Barnstable,  MA 
Baton  Rouge,  LA _.. 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
Beaunrwnt-Port  Arthur.  TX 

Hardin.  TX     • 

Jefferson,  TX 

Orange,  TX 
Bellingham,  WA „.. 

Whatcom,  WA 
Benton  HartxH,  Mt „.. 

Berrien.  Ml 
BHIings.  MT „.., 

Yeltowstone,  MT 
BHoxi-Qulfport-Pascagoula,  MS 

Hancock.  MS 

Hanlson,  MS 

Jackson,  MS  ' 
Binghamton,  NY _... 

Broome,  NY 

Tioga,  NY 
Birmirigham,  AL „... 


Wage  index 


1.0434 
1.0043 

0.9175 


0.9689 
0.9590 


0.9309 
1.3551 
0.8731 

0B738 


0.9197 


0.9082 


GAF 


1.0295 


1  0029 


0.9427 


0.9924 
0.9717 


0.9521 
1.2313 
0.9113 

0.9118 


0.9228 

0.9465 

0.7846 

0.8469 

0.9107 

0.9380 

0.7968 

0.8559 

09443 


0.9362 
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Table  4a.— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urtoan  area  (constituent  counties  or  county  equivalents) 


Blount,  AL 

Jefferson,  AL 
St  Clair,  AL 

Shelby,  AL 

Bisrnarck,  ND  , 

.     Burleigfi.  ND 
Morton,  ND 
Bloomington,  IN 

Monroe,  IN 
Bloomington-Normal,  IL 

McLean,  IL 
Boise  City.  ID  

Ada,  ID 

Canyon,  ID 
•Boston-Brockton-Nashua.  MA-NH  .... 

Bristol,  MA 

Essex,  MA 

Middlesex.  MA 

Norfolk,  MA 

Plymoulti,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 
BouUer-Longmont,  CO  

Bouktor,  CO 
Brazoria,  TX  

Brazoria,  TX 
Bremerton.  WA 

Kitsap,  WA 
Brownsville-Harllngen-San  Benito.  TX 

Cameron,  TX 
Bryaiv-College  Statkxi.  TX , 

Brazos,  TX 
*  Buffato-Niagara  Falls.  NY 

Erie,  NY 

Niagara,  NY 
Buriington,  VT  

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 
Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

CWra,PR 

Gurabo,  PR 

San  Lorenzo,  PR 
Canton-MassiMon.  OH 

CarroH,  OH 

Stark.  OH 
Casper,  WY 

Natrona,  WY 
Cedar  RapWs,  lA 

Linn,  lA 
Champaign-Urbana,  IL 

Ctiampaign,  IL 
Charleston-North  Charteston,  SC  

Berkeley,  SC 

Charieston,  SC 

Dorchester,  SC 
Charteston,  WV 

Kanawha.  WV 

Putnam,  WV 
•Chartotte-Gastonia-Rock  HiM.  NC-SC 


Wage  index 


0.8871 

0.8625 
0.8571 
0.8976 

1.1450 


0.8346 

0.8835 

0.8766 

0.9138 

0.9663 

0.9768 

0.8262 

0.8774 

0.9142 

0.9404 

0.9234 

0.9469 

0.9580 


0.5104 


0.8688 

0.8419 
0.8269 
0.8636 
0.8869 

0.8919 
0.9826 


GAF 


0.9212 

0.9037 
0.8998 
0.9287 

'.0972 


0.9710 


0.6309 


0.9082 

0.8888 
0.8780 
0.9045 
0.9211 

0.9246 
0.9881 
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Table  4a.— Wage  Indbc  and  Capttal  Geography  AojusTMEm  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  countiae  or  county  equivaients) 


Cabarrus.  NO 

Gaston,  NO 

Lincoln.  NC 

Mecklenburg,  NC 

Rowan,  NC 

Union.  NC 

York.SC 
Charlottesville.  VA 

Albemarte.VA 

Chartottesvilte  City,  VA 

Ruvanna,  VA 

Greene,  VA 
Chattanooga,  TN-QA  _ 

Catoosa.  QA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 
Cheyenne,  WY _ 

Laramie.  WY 
•Chicago,  IL „ 

Cook.IL 

De  Kalb,  IL 

DuPaga,  IL 

Qnjndy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 
CNco-Paradise,  CA _.._ 

Butte,  CA 
•Cincinnati,  OH-KY-W  _ 

Dearborn,  IN 

Ohh>,IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant  KY 

Kenton,  KY 

P»ndleton,KY 

Brown,  OH 

Clermont,  OH 

HamHtoaOH 

Warren.  OH 
Ctarksvilie-Hepkinsville,  TN-KY 

Christian,  KT 

Montgor»ery,  TN 
'Cleveland-Lorain-Elyrla.  OH ... 

Ashtabula,  OH 

Cuyahoga.  OH 

Geauga,  OH 

Lake.OM 

Lorain,OH 

Medina.  OH 
CoiofBdo  Sp*)gs,  CO 

BPaso,CO^ 
CoiumWa,  MO . 

Boone,  MO 
Cotambia.  SC _..... 

Lexington,  SC 

Rk^hland. 
Celuinbua,  QM^  . 

Russell,  AL 

Chattanoochee,  QA 

Harris.  QA 

Muscogee,  QA 
•Coiombus.  OH- 


Wage  index 


0.9665 


0.9001 


0.7635 
1.0CS1 


1.0444 
0.8313 


0.6847 


1.0026 


0.9586 
0.92S3 
0 


aTzat 


oasTt 


GAF 


0.9769 

a9305 

0.8313 
1.0441 


1.0302 
0.9624 


0.7715 


1.0018 


0.9714 
0J482 
0.9279 

0J058 

oantt 
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Table  4a.— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  counties  or  county  equivalents) 


Wage  Index 


GAF 


Delaware,  OH 

Fairfield,  OH 

Franidin,  OH 

Licidng.  OH 

Madison.  OH 

Pickaway.  OH 
Corpus  Christi.  TX 

Nueces.  TX 

San  Patricio,  TX 
Cumtwrland.  MD-WV 

Allegany.  MD 

Mineral.  WV 
•Dallas.  TX 

CoWln.  TX 

Dallas,  TX 

Denton,  TX 

ElUs,  TX 

Henderson,  TX 

HuntTX 

Kaufman,  TX 

Rodcwall,  TX 
Danville,  VA 

Danville  City.  VA 

Pittsyivania,  VA 
Davenport-Roci(  Island-Mollne,  lA-IL 

Scott  lA 

Henry,  IL 

Rock  Island,  IL 
Dayton-Springfield,  OH  

Clark,  OH 

Greene.  OH 

Miami,  OH 

Montgomery.  OH 
Daytona  Beacti.  FL  

Flagler,  FL 

Volusia,  FL 
Decatur.  AL 

Lawrence.  AL 

Morgan.  AL 
Decatur,  IL 

Macon,  IL 
•Denver,  CO  

Adams,  CO 

Arapahoe.  CO 

Deriver.  CO 

Douglas.  CO 

Jefferson.  CO 
Des  Moines,  lA 


DaNas,  lA 

PoKIA 

Warren,  lA 
•Detroit  Ml 

Lapeer,  Ml 

Macomb.  Ml 

Monroe.  Ml 

Oakland,  Ml 

St  Qair.  Ml 

Wayne,  Mi 
Dothan.  AL 

Oaie,AL 

Houston,  AL 
Dover.  DE „ 

KantDE 
Dubuque,  lA 

Dubuque,  lA 
Dululh-Superk>r.  MN-W1 

St  Louis,  MN 

Douglas,  Wl 
Dulchacs  County.  NY .... 

Dutchess.  NY 
Eau  Claire,  Wl 


0.8320 
0.8121 
0.9755 


0.7982 
0.8458 

0.9393 

0.8525 

0.8002 

0.7970 
1.1053 


0.8800 


1.0632 


0.7893 


0.8817 
0.8672 
0.9832 


0.8570 
0.8916 

09580 

0.8965 

0.8584 

0.8561 
1.0710 


0.9162 


1.0429 


0.8S04 


0.8532 

0.8970 

0.8012 

0.8592 

0.9250 

0.9480 

1.0742 

1.0502 

0.8685 

0.9008 
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Table  4a.— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Chippewa.  Wl 

Eau  Claire,  Wl 
El  Paso.  TX 

El  Paso.  TX 
Elkhart-Goshen,  IN 

Elkhart.  IN 
Elmira.  NY 

Chemung.  NY 
Enid,  OK 

Gartiekl,  OK 
Erie.  PA 

Erie.  PA 
Eugene-Springfiekl,  OR  

Lane,  OR 
Ewansville-Henderson,  IN-KY 

Posey,  IN 

Vandertjurgh,  IN 

Warrick.  IN 

Henderson,  KY 
Fargo-Moortiead,  ND-MN 

Clay,  MN 

Cass,  ND 
Fayetteville,  NC 

Cumberiand,  NC 
Fayetteville-Springdale-Rogers,  AR 

Benton,  AR 

Washington,  AR 
Rint,  Ml  

Genesee,  Ml 
Ftorence,  AL 

Colbert,  AL 

Lauderdale,  AL 
Fkxence,  SC  

Ftorence,  SC 
Fort  Collins-Loveland,  CO 

Larimer,  CO 
•Ft  Lauderd«Ue.  FL 

Broward,  FL 
Fort  Myers-Cape  Coral,  FL 

Lee,  FL 
Fort  Plerce-Port  St.  Lucie,  FL 

Martin,  FL 

StLude,  FL 
Fort  Smith,  AR-OK 

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 
Fort  Walton  Beach,  FL 

Okatoosa,  FL 
Fort  Wayne,  IN , 

Adams,  IN 

Allen,  IN 

De  Kalb,  IN 

Huntington,  IN 

Welia,IN 

Whitley,  IN 
•Forth  Worth-Ariington,  TX „., 

Hood,TX 

Johnson,  TX 

Partw.TX 

Ta»Tant.TX 
Fresno,  CA .,„ 

Fresno.  CA 

t>tedeca.CA 

Etowah,  AL 
QaiiMtvMe.  FL  

Alachua.  FL 
Qalveston-Taxaa  City.  TX 

QalvMton,TX 
'•^•y*  I™  •••■•••••»••••••••••■••••••••••■••••»•••••■ 


Urban  area  (constituent  counties  or  county  equivalents) 


Wage  index 


0.9464 
0.8670 
0.8668 
0.8097 
0.9287 
0.9602 
0.8974 

0.9675 


0.7469 

0.8639 
0.8879 


0.9399 


1.0246 


GAF 


0.9630 
0.9069 
0.9067 
0.8654 
0.9506 
0.9726 
0.9285 

0.9776 


0.8500 

0.8947 

0.7340 

0.8091 

1  0fl?6 

1.0559 

0.7666 

0.8336 

0.8594 

0.9014 

1.0110 

1.0075 

1.0491 

1.0334 

0.9401 

0.9586 

1.0643 

1.0436 

0.8189 

0.9047 
0.9218 


0.9564 


1.0168 


0.7847 

0.8470 

0.9010 

0.9311 

0.9994 

0.9996 

0.8763 

0.9135 
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Table  4a.— Wage  Index  and  Capttal  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Lake.  IN 
Porter,  IN 

Gtone  Falls.  NY „ 

Warren,  NY 
Washington,  NY 

GoWsboro,  NC  „„ 

Wayne,  NO 

Grand  Forks.  ND-MN  

Polk,  MN 
Grand  Forks,  ND 

Grand  Rapids-Muskegon-Hottand.  Ml 

Allegan,  Ml 
Kent,  Ml 
Muskegoa  Ml 
Onawa.  Ml 

Great  Falls,  MT  _ 

Cascade,  MT 

Greeley,  CO  _ 

Weld.  CO 

Green  Bay,  Wl _ 

Brown,  Wl 
*Greenstx)ro-Winston-Salem-High  Point  NC 
AJamance.  NC 
Davidson.  NC 
Davte,  NC 
Forsyth.  NC 
Guilford.  NC 
Randolph,  NC 
Stokes,  NC 
Yadkin,  NC 

Greenville,  NC „ 

Pitt  NC 

Greenville-Spartanburg-Anderson,  SC 

Anderson.  SC 
C^erokee,  SC 
Greenville.  SC 
Pfckens,  SC 
Spartanburg.  SC 

Hagerstown.  MO  

Washingtoo.  MO 

Harnilton-Middtetown.  OH  

Butter.  OH 

Harrisburg-Lebanon-Carlisle.  PA  „ 

Cumberland,  PA 
Dauphin,  PA 
LebarK>n,  PA 
Peny,  PA 

•Hartford.  CT  „ 

Hartford,  CT 
LitchfiektCT 
Mkldtesex.  CT 
Tolland,  CT 

Hickory-Morganton,  NC 

Alexander.  NC 
Burke,  NC 
C^dwell.  NC 
Catawba.  NC 

Honolulu.  HI  .„ 

Honohilu.  Ml 

Houn«,  LA  ...„ 

Lafourche.  LA 
Terrebonne,  LA 

•Houston.  TX  _ „ 

Chanibers.TX 
Fort  Bend.  TX 
HMS.TX 
Uberty.  TX 
Montgomeiy.  TX 
Waller,  TX 
Huntngton-Ashtandl  WV-KY-OH 


LIfban  area  (constituent  counties  or  county  equivalents) 


Wage  index 


0.9514 

0.8506 
0.8908 

0.9879 

0.9021 
0.8826 
0.8966 
0.9387 


0.9450 
0.8992 


0.7199 
0.8035 
1.0048 

1.2238 

0.9411 

1.1068 
0.7904 

0.9823 


0.8987 


OAF 


0.9665 

0.8851 
0.9239 

0.9917 

0.9317 
0.9180 
0.9280 
0.9576 


0.9620 
0.9298 


0.7985 
eJ609 
1.0033 

1.1483 

eJ593 

1.0720 
0.8512 

0.9878 


0.9295 


Federal  Register  /  Vol.  58.  No.  100  /  Wednesday.  May  26,  1993  /  Proposed  Rules  30315 


Table  4a.— Wage  Index  and  Capital  Geographjc  Adjustment  Factor  (GAF)  for  Urban  AREAs-Continued 


Boyd.  KY 

Qreenup,  KY 

Lawrence,  OH 

Cabeil,  WV 

Wayne.  WV 
Huntsville.  AL 

Limestone,  AL 

Madison,  AL 
*  Indianapolis,  IN 

Boone.  IN 

Hamilton.  IN 

Hancock.  IN 

Hendricks,  IN 

Johnson.  IN 

Madison.  IN 

Marion.  IN 

Morgan.  IN 

Shelby.  IN 
Iowa  City,  lA 

Johnson,  lA 
Jackson, Ml  

Jackson, Ml 
Jackson,  MS 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 

Jacksonville,  FL 

aay.  FL 

Duval.  FL 

Nassau,  FL 

St.  Johns.  FL 
Jacksonville.  NC 

Onsk)w.  NC 
Jamestown.  NY 

Chautaqua.  NY 
Janesville-Belolt.  Wl 

Rock,WI 
Johnson  Qty-Klngsport-Bristol.  TN-VA 

Carter.  TN 

Hawkins,  TN 

Sullivan,  TN 

Unteoi.  TN 

Washington.  TN 

Bristol  City,  VA 

Scott  VA 

Washington,  VA 
Johrwtown.  PA  

Cambria.  PA 

Sorrierset  PA 
Joplin.  MO 

Jasper.  MO 

Newton.  MO 
Kalamazoo-BatlJecreek,  Ml 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 
Kankakee,  IL ., , 

Kankakee,  IL 
•Kansas  City.  KS-MO 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyanctotte,  KS 

Cass,  MO 

Clay,  MO 

Qinton,  MO 

Jackson,  MO 

Lafayette.  MO 

Platte.  MO 

Ray.  MO 
Kenosha.  Wl 

Kenosha,  Wl 
Killeen-Tempte,  TX 


Urban  area  (constituent  counties  or  county  equivalents) 


Wage  index 

GAF 

0.8263 

0.8775 

0.9945 

0.9962 

0.9630 

0.9883 

0.9396 

0.9582 

0.7615 

0.8298 

0.8782 

0  9149 

0.7236 

0.8013 

0.7787 

0.8426 

0.8728 

0.9110 

0.6463 

0.8920 

0.8813 
0.7850 
1.1026 

0.6566 
0.9334 


0.8975 
1.0216 


0.9171 
0.8472 
1.0692 

0.8994 
0.9539 


0.9286 
1.0147 
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Table  4a.— Waqe  Index  and  Caphal  Geogwaphic  Adjustmemt  Factor  (GAF)  for  Urban  Areas— Continued 


BeR,  TX 

Coryen.  TX 
KnoxvUia.  TN 

Anderson,  TN 

Blount  TN 

Knox.  TN 

Loudon,  TN 

Sowter.  TN 

Union,  TN 
Kotomo,  IN  

Howard.  IN 

Tipton.  IN 
La  Crosse.  WI-MN _... 

Houston.  MN 

La  Crosse.  Wl 
Lafayette,  LA  _... 

Acadia.  LA 

Laiayette.  LA 

St.  Landry.  LA 

St  Martin.  LA 
Lafayette,  IN  ..„ „... 

Ciimon.  IN 

Tippecanoe.  IN 
Lake  CMrtes.  LA  _.... 

Calcasieu.  LA 
LaMand-Winter  HMtn,  FL 

Polk.FL 
LarKaster,  PA 

Lancaster.  PA 
Lansing-East  Lansing.  Ml  

Ointon.  Ml 

Eaton.  Ml 

IngNun.  Ml 
Laredo.  TX  ...._ _.... 

Vltattb.TX 
Las  Ciuces.  NM 

Dona  Ana.  NM 
Las  Vegas.  NV-AZ  „ 

Mohave.  AZ 

Clark.  NV 

Nye.  NV 
Lawrence.  KS  _ 

Douglas.  KS 
Lawton.  OK  ..._ „... 

Comanche.  OK 
Lawteton-Aubum.  ME  _ 

Androscoggin.  ME 
Lexington,  KY  _ _ 

Bourt>on.  KV 

Clark.  KY 

Fayette,  KY 

.Mssamine.  KV 

Madison.  KY 

Scott  KY 

Woodford.  KY 
Ume.  OH 

Allen.  OH 

Auglaize.  OH 
Uncoln.  NE  ...._ 

Lancaster.  NE 
Little  Rock-Nor*  Little  Rodi,  /« 

Faulkner.  AR 

Lonoke.  AR 

Pulaski.  AR 

Saline.  AR 
Longview-Mars»»aB,  TX 

Gregg.  TX 

Harrison.  TX 

Upshur.  TX 
*Loe  Angeles-Long  Beach.  CA ... 

Los  Angeles.  CA 
Louisvilte,  KY-IN  .„ 


0.8680 


0.7445 

0.90t8 
0.6363 

0.8832 

1.2797 
0.9479 


asoTe 


0.8121 

0J672 

0.8241 

0^759 

0.9619 

0.0737 

1.0063 

1.0043 

0.6143 

0L7Y63 

0.9034 

04328 

1.1188 

1.0799 

0.8560 

0.8990 

0.8561 

0.8991 

0.9768 

eJ641 

0.8397 

0J072 

(Let7i 

0J3t7 

0J848 

09185 

1.1640 
0.9640 


F9dml  Regiater  /  Vd.  se.  Na  100  /  Wednesday.  May  26.  1993  /  Propped  Rules  30317 


Table  4a.~WAGE  Index  and  Capital  Geoqraphjc  AojusTMoa  Factor  (GAF)  for  Urban  AREAS-Conttmied 


Clark.  IN 
Floyd.  IN 
Harrison,  IN 
Scott.  IN 
BunttKY 
Jeffersort,  KY 
OkJtiam.KY 

Lubbock,  TX „. 

Lubbock,  TX 

Lynchburg,  VA _. 

Amherst  VA 
Bedford  City,  VA 
Bedford,  VA 
Campbell.  VA 
Lynchburg  Oty.  VA 

Maoon,  QA  

Bibb,QA 
Houston,  GA 
Jones,  GA 
Peach.  QA 
Twiggs,  QA 

Madison.  Wl  _ _ 

Dane,  Wl 

MansfieW.  OH  

Crawford.  OH 
Rk:htand,OH 

Mayaguez,  PR _, 

Anasco.  PR 
CaboRojo.PR 
Hormiguaros,  PR 
Mayaguez.  PR 
Sabana  Qrande,  PR 
San  German,  PR 
McAllen^dinburg-Mlsskx),  TX 
Hidalgo.  TX 

Medford-AsWand,  OR  

Jackson,  OR 
Melboume-Titusvine-Palm  Bay  FL 
Brevard,  FL 

•Memphis,  TN-AR-MS 

CrWendeaM) 
De  Soto.  MS 
Fayette.  TN 
Shelby.  TN 
Tipton,  TN 

Merced,  CA  .._ „ _..^ 

Merced,  CA 

•Mi«»ni.  FL  ..._ 

Dade.  FL 

•Milwaukee.  W! „ 

Milwaukee.  Wl 
Ozaukee,  Wl 
Washington,  Wl 
Waukesha.  Wl 

•Minneapoli8-S»  Paul.  MN-WI  . 

Anoka.  MN 
Carver.  MN 
Chisago.  MN 
Dakota.  MN 
Hennepin,  MN 
Isanti,  MN 
Ramsey,  MN 
Scott.  MN 
Sherburne.  MN 
Washington.  MN 
Wright,  MN 
Pierce.  Wl 
St  Croix.  Wl 

MobBe,  AL  ....„ „. 

BaMwin.  AL 
Mobile,  AL 
Modesto,  CA  „ „.. 


Urban  area  (constituent  countlee  or  oounty  equiraients) 


Wage  Index 


0.8699 
0.8222 


0.9876 


0.9669 
0.8263 

0.5064 


0.8086 
0.9799 
0J747 
0.8638 


1.0122 
0.8391 
0.9366 

1.0609 


0.7381 


1.1758 


GAF 


0J090 
08745 


0.9915 


0.9768 
0.8775 

0.6292 


0.8646 

04862 
0J124 
0J046 


10083 
04868 
0.9561 

1.0413 


0.8122 


1  1173 
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Table  4a.— Wage  Index  and  CAPtTAL  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urtoan  area  (constituent  counties  or  county  equivalents) 


Stanislaus.  CA 
Monroe.  LA 

Ouachita.  LA 
Montgomery,  AL 

Autauga.  AL 

Elmore.  AL 

Montgomery,  AL 
Muncte.  IN  

Delaware,  IN 
Myrtle  Beacti.  SC  

Horry,  SC 
Naples.  FL 

Collier,  FL 

•  l^ashviye.  TN 

Ctieatham,  TN 
Davidson,  TN 
Dicicson.  TN 
Robertson,  TN 
RutherlordTN 
Sumner,  TN 
Williamson,  TN 
Wilson,  TN 

*  New  Haven-Bridgeport-Stamford-Danbury-Waterbury,  CT 

Fairfield,  CT 

New  Haven,  CT 
New  London-Norwich 

New  London,  CT 
•New  Orleans,  LA 

Jefferson,  LA 

Orleans,  LA 

Plaquemines,  LA 

St.  Bernard.  LA 

St  Charles.  LA 

St  James,  LA 

St  John  The  Baptist.  LA 

St.  Tammany,  LA 
•New  York-Newark,  NY-NJ-PA 

Bergen,  K) 

Essex.  NJ 

Hudson.  NJ 

Hunterdon,  NJ 

Middlesex.  NJ 

Monmouth.  NJ 

Morris.  NJ  .  ' 

Ocean,  NJ 

Passaic,  NJ 

Somerset  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 

Bronx,  NY 

Kings,  NY 

Nassau,  NY 

New  York  Oty.  NY 

Putnam.  NY 

Queens,  NY 

Richmond.  NY 

Rockland.  NY 

Suffolk.  NY 

Westchester.  NY 

Pike,  PA 
•Norfolk-Virginia  Beach-Newport  News,  VA-NC  


Wage' index 


0.8070 
0.7676 

0.8368 
0.7898 
0.9770 
0.9184 


1.2279 

1.1738 
0.9253 


1.3235 


0.8650 


GAF 


0.8634 
0.8343 

0.8851 
0.8508 
0.9842 
0.9434 


1.1510 

1.1160 
0.9482 


1.2116 


0.9055 


IMI 
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Table  4a.-WAGE  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  AREAS-Continued 


Currituck.  NC 
Chesapeake  City,  VA 
QkXKester,  VA 
Hampton  Ctty.  VA 
Isle  of  VAglni  VA 
James  Oty.VA 
Mathews.  VA 
Newport  News  City.  VA 
Norfolk  City.  VA 
Poquoson  City.  VA 
Portsmouth  City.  VA 
Suffolk  aty.  VA 
Virginia  Beach  City  VA 
Williamsburg  City.  VA 
York.  VA 

•Oakland.  CA 

Alameda.  CA 
Contra  Costa,  CA 

Ocala,  FL _.. 

Marion.  FL 

Odessa-MWIand.  TX „.. 

Ectof,  TX 
MkJtand,TX 

Oklahoma  Ci^,  OK  ».. 

Canadian,  OK 
Cleveland.  OK 
Logan,  OK 
McClain.OK 
Oklahoma.  OK 
Pottawatomie.  OK 

Olympia,  WA  >.. 

Thurston.  WA 

Omaha.  NE-IA  ..._ „ „. 

Pottawattamie.  lA 
Cass,  NE 
Douglas,  NE 
Sarpy,  NE 
Washington,  NE 

•Orange  County.  CA _.. 

Orange,  CA 

Orange.  County.  NY „..: 

Orange.  NY 

•Orlando.  FL  _, 

Lake.  FL 
Orange.  FL 
Osceola.  FL 
Seminole.  FL 

Owensboro,  KY 

Oavtess,  KY 

Panama  City.  FL 

Bay,  FL 
Parkersburg-Marletta.  WV-OH 
Washington,  OH 
Wood,  WV 

Pensacola.  FL  

Escambia.  FL 
Santa  Rosa.  FL 

Peoite-Pekin,  IL 

Peoria.  IL 
Tazewell,  IL 
Woodford.  IL 

•  Philadelphia.  PA-NJ  ...„ _.. 

Burlington,  NJ 
Canxlen,  NJ 
Gkxjcester,  NJ 
Salem,  NJ 
Bucks.  PA 
Chester.  PA 
Delaware.  PA 
.    Montgomery,  PA 
Philadelphia.  PA 

•  Phoenix-Mesa.  A2 


Urt>an  area  (constituent  counSes  or  county  equivalents) 


Wage  index 


1.4063 

0.8602 
0.8538 

0J075 


1.0094 
0.9752 


1.473e 

0.8575 
0.9860 

0.7752 
0.7838 
0.7783 

0.8242 

0.8469 

1.1150 


1.0017 


GAF 


1.2642 

0.9020 
0.8974 

08638 


1.0064 
0.9829 


1.3041 
0.9001 
0.9904 

0.8400 
0.8464 
0.8408 

0.8760 

08924 

1.0774 


1.0012 
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Table  4a.— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  Areas— Continued 


Urban  area  (constituent  counties  or  county  equivalents) 


Maricopa,  AZ 

Pinal  AZ 
Pine  Bluff.  AR 

Jefferson,  AR 
•Pittsburgh.  PA  

Allegheny.  PA 

Beaver,  PA 

Butler.  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland.  PA 
Pittsfiekj,  MA  

Beritshire,  MA 
Ponce,  PR  

Guayanilla.  PR 

Juana  Diaz.  PR 

Penuelas.  PR 

Ponce,  PR 

ViOalba,  PR 

Yauco,  PR 
Portland,  ME  

Cunnberland.  ME 

Sagadahoc.  ME 

York.  ME 
*  Portland-Vancouver.  OR-WA  .... 

Clackamas,  OR 

Columbia.  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

OarlcWA 
•Providence-Wanwck.  Rl  

Bristol.  Rl 

Kant  Rl 

Newport.  Rl 

Providence.  Rl 

Washington.  Rl 
Provo-Orem,  UT 

Utah,  UT 
Pueblo,  CO 

Pueblo.  CO 
Punta  Gorda.  FL  

Charlotte 
Racine,  Wl 

Racine.  Wl 
Raleigh-DurttanvChapel  Hilt.  NC 

Chatham,  NC 

Durttam.  NC 

FrankUn,  NC 

Johnston.  NC 

Orange,  NC 

Wake,  NC 
Rapid  City,  SD 

Pennington,  SD 
Reading,  PA 

Berks,  PA 
Redding.  CA 

Shasta.  CA 
Reno,  NV 

Washoe.  IW 
Richland-Kennewick-Pasco,  WA  . 

Benton,  WA 

Franklin,  WA 
Richmond-Petersburg,  VA 


Wage  Index 


0.8826 
1.0064 


1.0515 
0.5145 


0.9502 


1.1057 


1.0808 


GAF 


0.9180 
1.0044 


1.0350 
0.6344 


0.9656 


1.0712 


1.0547 


1.0017 

1.0012 

0.8035 

0.8609 

0.9373 

0.9566 

0.8379 

0.8859 

0.9627 

0.9743 

0.8325 

0.8820 

0.9190 

0.9438 

1.1631 

1.1220 

1.2163 

1.1435 

0.9548 

0.9688 

0.8768 


0.9139 
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Table  4a.— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Urban  AREAS-Continued 


Urtan  area  (constituent  counties  or  county  equivalents) 


Charles  City  County.  VA 

Chesterfield,  VA 

Colonial  Heights  City.  VA 

Dtnwiddie,  VA 

Goochland.  VA 

Hanover.  VA 

Henrico.  VA 

Hopewell  City,  VA 

New  Kent.  VA 

Petersburg  City.  VA 

Powtwtan.  VA 

Prince  George,  VA 

Richnxxxl  City.  VA 
*  Riverside-San  Bernardino,  CA 

Riverside,  CA 

San  Bernardino.  CA 
Roanoke.  VA 

Botetourt.  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 
Rochester.  MN  

Olmsted.  MN 
•Rochester,  NY 

Genesee,  NY 

Livingston.  NY 

Monroe.  NY 

Ontario.  NY 

Orleans.  NY 

Wayne.  NY 
Hocktord.  IL 

Boone.  IL 

Ogle.  IL 

Winnebago,  IL 
Rocky  Mount.  NC 

Edgecombe 

Nash 
•Sacramento.  CA 

El  Dorado.  CA 

Placer.  CA 

Sacramento.  CA 
Saginaw-Bay  City-Midland.  Mi  ... 

Bay.  Ml 

MkMand.  Ml 

Saginaw,  Ml 
St.  Ckxjd,  MN 

Benton,  MN 

Steams.  MN 
St  Joseph.  MO  _ 

Andrews,  MO 

Buchanan,  lyiO 
•St.  Louis,  MO-IL  

CUnton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe.  IL 

St  Clair.  IL 

Franklin.  MO 

Jefferson,  MO 

Uncoln,  MO 

St  Charles,  MO 

St  Louis,  MO 

St  Louis  City.  MO 

Warren.  MO 
Salem,  OR 

Marion,  on 

Polk,  OR 
Saunas.  CA  „. 

Monterey.  CA 
•Salt  Lake  Oty-Ogden.  UT 


Wage  index 


1.2089 


0.8465 


1.0207 
0.9735 


0.8820 

0.8889 
1.2214 

0.9679 

0.9951 
0.7862 
0.9232 


0.9586 

1.3217 
0.9738 


GAF 


1.1387 
08922 

1.0141 
09818 


09176 

0.9225 
1.1468 

0.9779 

0.9966 
0.8481 
09467 


0.9715 

1.2105 
0.9820 
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Table  4a.— Wage  Imoex  ano  Capital  Geoghaphjc  AoMsrwEm  Factor  jGAF)  for  Urbam  Anoe—Cortinued 


Urban  area  (constituent  counliM-or  coiMty  ec^iMriowiB^ 


Davis.  UT 

SaltLal«B,  UT 

Wet)ef.  UT 
San  Angelo.  TX 

Tom  Qraen,  TX 
•San  Antonio.  TX „ 

Baxar,  IX 

Comal.  TX 

Guadalupa,  TX 

WHson.  TX 
*San  Diego.  CA „ 

San  Diego.  CA 
•San  Frandtco.  CA _ 

IMarin.  CA 

San  Francisco.  CA 

San  MalBO.  CA 
•San  Jose,  CA _ 

Santa  Oara.  CA 
*San  Juan-Bbyamon.  PR  .._ 

Aguas  Buenas.  PR 

Barceioneta,  PR 

Bayarrwn.  PR 

Canovanas.  PR 

Carolina.  PR 

Gatano,  PW 

Ceit)a,  PR 

Comerioi  PR 

Corozai.  PR 

Dorado.  PR 

Fajardo,  PR 

Florida,  PR 

6uaynatx>,  PR 

Humacao.  PR 

Juncos.  PR 

Los  Piedras.  PR 

loiza.  PR 

Luguillo,  PR 

Manatl.  PR 

Naranjita  PR 

Rk)  Qrande,  PR 

San  Juan.  PR 

ToaAlta,PR 

Toa  Baja.  PR 

Trujillo  Alto.  PR 

Vega  Alta.  PR 

Vega  Baia.  PR 

ttoixx)*  PR 
San  Luis  Ot>itpo-Atascadero-Paso  Robles,  CA 

San  Luis  Obispo 
Sant«Barbara-Sant»Maria-Lompoc  CA 

Santa  Barbara.  CA 
Santa  Cmz-Watsonville.  CA 

Santa  Cnjz,  CA. 
Santa  Fe.  NM 

Los  Alamos,  NM 

Santa  Fe.  NM 
Santa  Rosa.  CA 

Sonoma.  CA 
Sarasota-Bradenton.  PL 

Manatee.  FL 

Sarasota,  FL 
Savannah.  GA _ 

Bryan.  GA 

C^at^am,  GA 

Effingham.  GA 
Scranton— Will»e8-Bane— Hazieton.  PA  

Columbia.  PA 

l^aclcawanna.  PA 

Ijjzeme.  PA 

WyominQ.  PA 
•  Sdaaie-Bellavuft-Everett.  WA. 


Wage  Index 


0.7776 
0.7873 

1.2014 

i.asso 

1.4492 
0.5031 


GAF 


0.8253 


0.865a 


iioisj 


a8418 
a8489 

t.1339 
t.2560 

t.2803 

a6247 


/ 


1.3442 

1.2245 

1.1904 

1.1268 

0.9733 

0.9816 

0.9879 

0.9917 

1.2874 

f.1889 

0.9822 

0.9878 

0.8768 


o.9oeo 


1.0696 
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Table  4a.— Wage  Index  ano  Capital  Geographic  Adjustment  Factoa  (GAF)  for  Urban  AREAS-Continued 


Island.  WA 

King.  WA 

Snohomish.  WA 
Sharon,  PA 

M«rc«r,  PA 
Sheboygan.  Wl 

Sheboygan,  Wl 
Shenman-Denteon,  TX 

Grayson.  TX 
Shreveport-Bossler  City.  LA 

Bossier,  LA 

Caddo.  LA 

Webster,  LA 
Sioux  aty,  lA-NE  

Woodbury.  lA 

Dakota.  NE 
Sioux  Falls.  SO 

Lincoln,  SO 

Minnehaha.  SO 
South  Bend.  IN 

St  Joseph.  IN 
Spokane.  WA 

Spokane,  WA 
Springfield.  IL  _ 

Menard.  IL 

Sangamon,  IL 
SpringlleW.  MO  

Christian.  MO 

Greene.  MO 

Webster.  MO 
SpringfleW.  MA 

Hampden,  MA 

Hampshire.  MA 
State  College.  PA 

Centre.  PA 
Steubenvllle-Weirton.  OH-WV 

Jefferson.  OH 

Brooke.  WV 

Hancock.  WV 
S«ockton-Lodl.  CA  

San  Joaquin,  CA 
Sumter.  SC 

Sumter,  SC 
Syracuse.  NY  

Cayuga.  NY 

Madison,  NY 

Onondaga.  NY 

Oswego,  NY 
Tacoma,  WA  

Pierce.  WA 
Tallahassee,  FL „ 

Gadsden,  FL 

Leon,  FL 
*Tampa-St  Petersburg-Oearwater.  FL 

Hernando.  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 
Terrs  Haute,  IN 

Clay.  IN 

Vermillton.  IN 

Vigo,  IN 
Texarkana.  AR-Texarkana,  TX 

Miller,  AR 

Bowie,  TX 
Toledo,  OH 

Fulton.  OH 

Lucas.  OH 

Wood.  OH 
Topeka,  KS  „ 

Shawnee,  KS 
Tranton,  NJ  


Urban  area  (constituent  counties  or  county  equivalents) 


Wage  index 


0.8910 
0.6335 
0.9022 
0.9182 

08589 

0.8831 

0.9393 
1.0287 
0.8780 

0.7911 
0.9486 


GAF 


0.9568 

0.9702 

0.8070 

0.8634 

1.1199 

1.0806 

0.7828 

0.8456 

0.9329 

0.9535 

1.0077 
0.9138 

0.9299 

0.8617 

0.8177 
1.0089 

0.9328 
1.0240 


0.9240 
0.8827 
0.9319 
0.9432 

0  9011 

0.9184 

0.9580 
1.0196 
0.9148 

0.8517 
0.9645 


1.0053 
0.9401 

0.9514 

0.9031 

0.8713 
1.0061 

09535 
1.0164 
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T«tE  4a.— Wage  Inobc  amo  Capttail  Geographic  Awustmew  Factor  (GAF)  for  Urban  Areas— Contfnued 

Urban  area  (constituent  countas  or  count/  •quivatonli^ 

Wage  index 

GAF 

Mercer.  NJ 

Tiicson,  AZ  „ 

0.9969 

0.9979 

Pima.  AZ 

Tulsa.  OK  *. „ .„ 

0lB346 

(vans 

Creek.  OK 

Wtw*^^%^ 

iT.^^n^v 

Osage.  OK 

, 

Rogers.  OK 

Tulsa.  OK 

, 

Wagonei.OK 

Tuacatoosa.  AL  _ 

0.8620 

O.9099 

Tuscaloosa.  AL 

Tyler.  TX „ 

0.9162 

0.9418 

Smith.  TX 

Utka-Rome,  H¥  

0.8470 

0.8a25 

Herttme*.  NY 

Oneida.  NY 

Valleie-Falffi8t<»4topa,  CA  ..„ 

t.2083 

1.1383 

Napa.CA 

Solano.  CA 

Ventura.  CA  ..- „„ _ „ 

t.2321 

1.1537 

Victofia.  TX  ...__ _ 

0.9042 

0.933« 

Victoria,  TX 

Wineland-Millwille-eridgeton.  NJ 

0.9914 

0.9841 

Cumberland.  NJ 

Visalia-Tulare-Porterville.  CA 

1.1066 

1  0712 

Tulare.  C/V 

V  .1/  r   1  £ 

Waco.  TX  ...„ 

OTSdft 

118471 

McLennan.  TX 

v. 'O'tVi' 

••w^f  1 

•Washington.  DC-MD-VA-WV  

1.0501 

t.0401 

District  o<  Cotunbia.  DC 

Calvert  MD 

Charles.  MO 

Frederick,  MD 

Montgomery,  MD 

■ 

Alexandria  City,  VA 

Ariingtoa  VA 

Qarke,  VA 

Fairfax  aty,  VA 

Falls  Churcft  City.  VA 

Frederidebtny  City.  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City.  VA 

Manassas  Parit  City.  VA 

Ptinoe  WNIIam,  VA 

Spotsylvania.  VA 

Stafford.  VA 

Warren.  VA 

Bertceley.  WV 

Jefferson,  VW 

Waterioo-Cedar  Falls,  lA  ...._ 

0.8755 

a9130 

Wausau.  Wl  _ _ 

0.9899 

0.9931 

Marathon.  Wl 

e.9922 

0.9947 

Palm  Beach.  FL 

Wheeling,  OH-WV 

0.7583 

0.8274 

Belmont.  OH 

Wichita.  KS 

0.9801 

0.9863 

ButJer.  KS                                                                                

Sedgwick.  KS 

Wichita  Falls.  TX 

0.8034 

■ 

0.8608 

Archer,  TX                                                                       ' 

WiUiamsport  W^ 

0.8612 

0.9007 

Fgdwd  Rggirter  /  Vel.  56.  No.  100  ;  Wednesday.  May  26.  l^OT  /  Proposed  Rulw  3C325 


fTABLE  4a.-WAGE  INDEX  AWO  CAPITAL  GEOGRAPHIC  AtWUSTMENT  FACTOR  |QAF)  FOB  linSAN  AREAS— Continual 


Urban  area  (constituent  countiet  or  county  equtvalenu^ 


l,ycomk|j,PA 
WOmington^aMMik.  DE-MD 

llewCaBtl«.OE 

Cecil,  M> 
Wlmlngton,  NC 

New  HanoMer.  MC 
taMma.  UMA 

Yaldma.  WA 
Yoto,  CA „ 

YoiQ.CA 
York.  PA „., 

York.  PA 
■YounBrtown-Warren.  OH 

CotumblBna,  OH 

iMahonirv.  OH 

TrumlwH.  OH 
Yutja  aty.  CA 

"Sutter,  CA 

Tuba.CA 
Yuma.  AZ  

Tuma,  AZ 


Wage  Index 


1i)683 
0.9230 

1.1708 

0.9196 
0.9396 

1.0110 
0.9740  ^ 


Table  4B.— WAGE  Inoex  and  Capital  GeooRAPHtc  Adjustment  Factor  tGAF)  por  «ural  Areas 


Nonurban  area 


Wagemdta 


Artzwia 

Afkansas  .„ 
OaMomia  .... 

Ootorado 

'ConriBcticut 
'Dotairara  .... 

"Georgia 


Idaho  .. 
IRInoit  . 
Indiana 
|i 


Kansas  

Ksnkjct(y 

'Louisiana 

Maine „. 

Maryland „. 

Massachusetts 

Mictioan  

Mirmasota 

Mississippi  

Missouri  

Montana 

Nebmska 

Nevada 

New  Hampshire . 

New  Jersey '  

New  Mexico 

New  York ^_ 

Ttorlh  Carolina  _ 
Nottfi  Dakota  .„. 

Ohio 

Oklahoma 

Oregon  

Pennsylvania  .. 
Puerto  Rk»  .... 
Rhode  Island ' 
South  Carolina 
South  Dakota  . 

Tennessee 

Texae „ 


0.6911 
1.3t61 
0.8696 
0.6964 
0.9733 
0J346 
1.2891 
D.&S32 
08391 
0.7167 
1.0980 
0.8444 
D.7341 
0.7779 
0.7402 
0.7O94 
0.7590 
0.7079 
0.8573 
0.8508 
1.0840 
0.8661 
0.82t5 
0.6736 
0.7270 
0.8177 
0.7208 
0.9295 
0.9808 

0.7586 
0.8575 
O.TBTZ 
0.7283 
0.8035 
0.6771 
0.9309 
0.8763 
0.5325 

0.7828 
0.6999 
0.7471 
0.7323 
0.8966 


OAF 


UM63 

<LMI6 
t).9e65 
1.1140 
0.9442 
0.9582 

l.<M«8 

osezi 


OAF 


0^65 
1^068 
0.9088 
0J805 
0.98«6 
0i8835 
1.1899 
0.89?0 
0J868 
0.7960 

^Me^ 

0,8906 

o.80fle 

0i84t3 
0^138 
0.7905 
0.8279 
0.7893 
0.8999 
0.8953 
1.0568 
0.9062 
0.8740 
0.7629 
0.8039 
0.8713 
0.7982 
fl.-9612 
0J668 


0.8276 
0.9001 
0444B 
0J046 
06609 
0.7657 
0.95211 
0:9135 
0.64K 

0.8456 
6.7832 
0.8190 
0.8019 
0.82S0 


(OL 
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Table  4b.— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Rural  Areas— Continued          ] 

NonurtMtfiarea 

Wage  index 

GAF 

Vermont 

0.8878 
0.7754 
0.9593 
0.8239 
0.8379 
0.7907 

0.9217 
0.8401 
0.9719 

Virginia  

Washington  

West  Virginia 

58 

Wisconsin  „ 

u.o/bo 

Wyonwng  

0.8514 

'  Ail  counties  within  the  State  are  classified  urtMn. 

ISS 
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Table  4c.— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Hospitals  That  a're 

Reclassified 


Area  reclassified  to 

Albany.  GA 

Aibany-Schenectady-Troy.  NY „ !!!!!!."!!!!!!!!!!!!!!!! 

AttKiquerque,  NM  „..„ 

Alexandria,  LA „ „ !!!""!"!!!!!!!!!!!' 

Amarilk).  TX „ "."!!!!".""!!"""!! 

Arnrfiorage,  AK !.""""""!"!" 

Anchorage.  AK  (Rural  Alaska  Hospitals) 

Atlanta,  GA 

Augusta-Aiken.  GA-SC "",, 

Baltimore,  MD  ZZ""!!!!.Z""".""."!!!!!!!! 

Baton  Rouge.  LA "!."""!"".""!!"!"!"!!!! 

Benton  Hart»r.  Ml ..i.."'"Z'"""'"''  "    \ 

Benton  Hartxx,  Ml  (Rural  Mtehigan  Hosp.)  ,. !!."!!!!!!!!!!!!!!!!!!!!!!" 

Billings.  MT 

Biioxi-Guifport,  MS !...!."""."!."!!.!."."!!!."""".."."!!"!!!!!!! 

Binghamton,  NY  "Z"IZ''Z'^ZZZi 

Birmingham,  AL !!!!."!!!!!!!."." 

Bismarcic,  ND !.!"1"I!!!!!!!!" 

Boston-Brockton-Nashua.  MA-NH  ZZZ'"Z"Z'ZZ'""Z 

Brazona  TX  !..!!.ZZ 

Bryan-College  Statkxi,  TX !!."!!.""!!!!!!!!""!!!!!!!!!"!!!!" 

Caguas,  PR ..."''Z""""'7. 

Caguas,  PR  (Rural  Puerto  Rkm  Hospitals) ZZ^Z^Z^'Z"'"ZZZZ^^ZZZ. 

Charteston-North  Charleston,  SC  

Charteston.  WV  L.'"."!"!"""!!!" 

Charlotte-Gastonia-Rock  HIM.  NC-SC Z^^ZZZZ""""""""". 

Chattanooga,  TN-GA  "^^"'''"i 

Chicago,  IL  '""""""ZZZ. 

Chico-Paradise,  CA 

Cincinnati.  OH-KY-IN  "!!"!!!I!!!!I!.."."!!"!"!"."' 

Oeveland-Lorain-Elyria,  OH „ .'."""ZZ"''ZZ. 

Columbia.  MO  ....!..!!"!"" 

Columbus,  OH 

Dallas.  TX ZZ'ZZZZ'Z'"'. 

Davenport-Rock  Island-Moline,  lA-IL  Z^ZZZZZ'Z"'"'". 

Dayton-Springfield,  OH  !.!!!!.. 

Daytooa  Beach,  FL  ZZZZZ'ZZZ'ZZ. 

Denver.  CO  ....".!!""."""""!"' 

Des  Moines,  lA .!!."!."!!!! 

Detroit,  Ml '. .Z'Z'Z'ZZ'ZZZi 

Dothan,  AL  """ZZ'ZZ'ZZZ. 

Dubuque,  lA  "Z     " 

Duiuth-superior,  MN-wi !!!!!Z.!!]Z."."!!"!!!" 

Dutchess  County,  NY 

Elkhart-Goshen.  IN !."."!Z!!.".""."!!Z"" 

Eugene-Springfield,  OR  ".'"ZZZZ". 

Fargo-Moortiead.  ND-MN !.!!!"""""."!!."!""""!!"".""!!"!!!1 

FayettevHle.  NC 

Flint  Ml  '.'''""Z^'"ZZZZZ'Z 

Fk)rence.  AL ZZZZ'ZZZZZZ'Z'". 

Florence.  SC  ""Z'ZZ'Z"". 

Fort  Lauderdale,  FL  '"ZZZ. 

Fort  Pierce-Port  St  Lucie,  FL 

Fort  Smith,  AR 

Fort  Walton  Beach,  FL 

Fort  Wayne,  IN  \ 

Fort  Worth-Artington,  TX  ZZZ'ZIZZZZ. 

Fresno,  CA 


Wage  index 

GAF 

0.8485 

0.8936 

0.9138 

0.9401 

0.9988 

0.9992 

0.9208 

0.9451 

0.7852 

0.8474 

1.2998 

1.1967 

1.3161 

1.2069 

0.9577 

0.9708 

1.0043 

1.0029 

0.9590 

0.9717 

0.8731 

0.9113 

0.7846 

0.8469 

0.8661 

0.9062 

0.9107 

0.9380 

0.7751 

0.8399 

0.8924 

0.9250 

0.9082 

0.9362 

0.8580 

0.9004 

1.1450 

1.0972 

0.8368 

0.8851 

0.8954 

0.9271 

0.5104 

0.6309 

0.5325 

0.6495 

0.8869 

0.9211 

0.8802 

0.9163 

0.9826 

0.9881 

0.8799 

0.9161 

1.0651 

1.0441 

1.0444 

1.0302 

0.9313 

0.9524 

0.9803 

0.9865 

0.8864 

0.9207 

0.9576 

0.9708 

0.9755 

0.9832 

0.8458 

0.8916 

0.9393 

0.9580 

0.8525 

0.8965 

1.0838 

1.0567 

0.8800 

0.9162 

1.0632 

1.0429 

0.7893 

0.8504 

0.8012 

0.8592 

0.9250 

0.9480 

1.0742 

1.0502 

0.8498 

0.8945 

0.9602 

0.9726 

0.9225 

0.9463 

0.8288 

0.8793 

1.0826 

1.0559 

0.7666 

0.8336 

0.8594 

0.9014 

1.0491 

1.0334 

1.0023 

1.0016 

0.7469 

0.8189 

0.8531 

0.8969 

0.8879 

0.9218 

0.9399 

0.9584 

1.0246 

1.0168 
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Table  4c.— Wage  >ndex  and  Capttal  GEOGRAPHtc  Adjustment  Factor  <GAF)  for  Hospttals  That  a-re 

REOLASSiFfEO— Conttnued  * 


Area  redassified  to 


GadBden,  AL  _ 

«»n8  FaHs.  H>f \Z 

Gtm*  FaHs,  MT  .„_^ ■ ZZIIZZZ. 

Grtan  Bay,  Wl 

6»«nv«te-Spaftanbofg-And«fBon.  SC ^       ™ 

Mamsburg-Lebwwo-CafUsJa.  PA  

Harttord.  CT  _„   „ 

HonotUu,  HI !.™I~IZZ 

♦*"■*>".  TX  „ „.:: 

Wunttngtoo-AaWaiHj,  WV-KV-OH  

Hurtsville.  AL  ._ _ 

Indianapolis.  IN  „ 

Jackson,  MS 

Jotwwon  Ctty-Kingspoft-Bdstel,  TN-VA 

Joplln.  MO  _ 

Halamazoo-BaWecfeek.  Ml I!I!I!!....'.~ 

Kanns  City.  KS440 \Z'. 

Kotomo,  IN  

Lafayette.  LA 

Lalayette.  IN '--■"""'""'""" 

Lanalno-Eajttansiiig.  Ml  

Lajdogton.  lOr  — 

Uma.  OH  .._ „..„ 

Lima.  OH  (RmcHOH  Hospital^  „ „ 

Uneoln,  NE 

IfltUeiRock-North-UWe  Rock.^ ZZZZZZZ. 

IjotAngalee-Lono  Beach,  CA „ _ 

INBoan,  GA „..,..„„„..„..„. 

Tiarwlfield.  OH „ „  'Zi 

Mrttefd-Aswawd.  OR II :::::::::: 

mmrfkH,  TflMffVMS  . 

Mlaitil.  FL  „ 

Miami.  FL  (Rural  FtofWa  Only) !ZiI  I!     IZ 

Mlwaukee,  WI _ 

•WfcweapoHs-St.  T»aul,  MM-W!  ...„ ZZ...ZZZZZ. 

Meoeste,  CA  — — ....~-. ....~..^..^..„....„.„ „„, 

Monroe,  LA 

Montoomery,  AL 

Myrtle  Beach.  SC 

Nashville.  TN „ !„™Z1""."."!!Z 

Uam  Haven-BrWgeport-Stam«ord-Danbufy-Wateitury.  CT 

Haw  London-Norwich,  CT 

lOew  Orleans,  LA _ " "' 

"New  York-Newark.  NY-NJ-PA 

Oakland,  CA 

Odessa-Midland.  TX *  " "'" 

Oklahoma  City.  OK  „ IZZ'ZZ"Z'"Z. 

\jufi\^^MXt  yyrs   •••••••"•••••••••••••••••••••••••••••••••••••.. .M..«M,«,,^,„„, 

Omaha.  NE-IA _...... „ 

Orange  County.  CA 

Orange  County,  NY .„ 

Owensboro,  KY  

Peoria-PeWn.  N. ^ ^, 

ftilladelphia,  PA-NJ  

■MttstHJrgh,  PA  

Portland-Vancouver.  OR-WA 

ProvoOrem,  UT _„ 

Puebto.  CO „ „.. 

Puebto,  CO  (Rural  CO  Hospitals) 
Raleigh-Durham-Chapel  Hill.  NC 

fteno,  NV _ 

Roanoke.  VA 

Sagknw-Bay  Ctly-MMIand.  W. 

St  Ckxjd.  MN 

9t  Louis,  MO-n. 

Sdlnas.  CA 

«alt  Uka  Ci^-Ogden.  UT 

San  Franctsoo. 

San  Juan.  PR 

Santa  BaibaM-Santa  MBrla4j0mpoc,  CA 

Santa  Fe.NM 


™ 


W«^  Index 


0.7847 
0.95U 
0.9021 
0.8966 
0.8992 
1.0048 
1.2096 
1.1068 
0.9823 
0.8848 
0.7865 
0.9945 
0.7615 
0.8463 
0.7742 
1.0915 
0.9334 
0.8548 
0.7893 
0.6680 
1.0063 
08397 
0.7445 
0.8035 
0.8504 
0.8363 
1.2787 
07319 
0.8263 
0J799 
0.8405 
0.7803 
0.8391 
0.9366 
1.0609 
1.1597 
0.7837 
0.7678 
0.7898 
0.9072 
1.2279 
1.1738 

ojess 

t323S 

1.4083 

0.8538 

0.8075 

1.0094 

0.9752 

1.4736 

1.0035 

0.7752 

0.8340 

1.1150 

0.9885 

1.1057 

0.9661 

0.8035 

0.8346 

0.9627 

1.2163 

0.846S 

0.9679 

0S836 

0.9232 

1.3217 

0.9738 

13850 

0.5031 

1.1904 

0.9470  I 


GAF 


0.8470 

0.9665 

0S319 

0.9280 

0.9298 

1i>033 

1.1382 

1.0720 

0.9878 

0.9196 

0.8483 

0.9962 

0.8298 

0.8920 

0.8382 

1.0618 

0.9538 

0.8961 

0.6504 

0J076 

1i)043 

0J872 

0.8171 

O.8609 

0.8950 

0.8848 

1.1840 

03076 

0.8775 

0.9862 

0.8878 

0.8438 

0.8868 

0.9561 

1.0413 

1.1068 

0.8537 

0J943 

O.8S08 

0.9355 

l.tSIO 

1.1160 

0.9482 

1.2116 

1.2642 

0.8874 

0.8638 

10064 

0.8829 

1.3041 

1.0024 

OMOO 

0.8831 

14JT74 

0Jt21 

1ijn2 

0.9780 

0.6609 

0.8835 

09743 

1.1435 

0.8822 

09779 

09687 

0.8467 

1.2J05 

0.9820 

1.2560 

0.6247 

1.1268 

0.9634 
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Table  4c.— Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for  Hospitals  That  a'rf 

Reclassified— Continued 


Area  reclassified  to 

Santa  Rosa,  CA  

Seattie-Bellevue-Everett.  WA „ Z"". 

Sherman-Denison,  TX 

Soutfi  Berxl,  IN l.!.Zl".Z!!!" 

Spfif>gfield.  IL  

Stockton-Lodl.  CA  ZZ""ZZ 

Syracuse.  NY  

Tampa-St.  Peterstxjrg-aearwater,  FL ""'"Z"". 

Texarkana.  TX-Texarkana,  AR  

Topeka.  KS  

Tucson.  AZ 

Tulsa.  OK  

Tyler.  TX 

Viclona,  TX 

Waterioo-Cedar  Falls,  lA 

Wausau.  Wl 

Wichita.  KS '"Z""Z 

Wilmington.  NC  !".""."! 

Rural  Alabama  

Rural  Georgia ."'"Z'Z. 

Rural  Kentucky Z"''''''ZZ. 

Rural  Louisiana  -. 

Rural  Michigan  

Rural  Minnesota  

Rural  North  Carolina  „ '".ZZZ'Z"""". 

Rural  North  Carolina  (Rural  SC  Hospitals) '""ZZZZ"'". 

Rural  South  Dakota 

Rural  South  Dakota  (Rural  ND  Hospitals)  ""ZZZZ'ZZ. 

Rural  Utah  

Rural  Virginia 

Rural  West  Virginia  ZZ'ZZZZZZZZZ'"""". 


Table  4d.— Average  Hourly  Wage  for  Urban  Areas 


Urban  area 


Wage  Index 


1.2645 

1.1033 

0.9022 

0.9393 

0.8780 

1.0821 

0.9329 

0.9299 

0.8177 

0.9328 

0.9969 

0.8346 

0.9052 

0.8754 

0.8755 

0.9377 

0.9357 

0.9230 

0.6911 

0.7167 

0.7590 

0.7079 

0.8661 

0.8215 

0.7817 

0.7828 

0.6999 

0.7208 

0.8966 

0.7754 

0.8239 


GAF 


1.1743 

1.0696 

0,9319 

0.9580 

0.9148 

1.0555 

0.9535 

0.9514 

0.8713 

0.9535 

0.9979 

0.8835 

0.9341 

0.9129 

0.9130 

0.9569 

0.9555 

0.9466 

0.7765 

0.7960 

0.8279 

0.7893 

0.9062 

0.8740 

0.8448 

0.8456 

0.7832 

0.7992 

0.9280 

0.8401 

0.8758 


Abilene.  TX 

Aguadilla,  PR 

Akron,  OH 

Albany,  QA  

Albany-Schenectady-Troy,  NY 

Albuquerque,  NM 

Alexandria,  LA  

Allentown-Bethlehem-Easton.  PA-NJ 

Altoona.  PA- 

Amarillo,  TX 

Anchorage,  AK  

Ann  Art)or,  Ml  

Anniston,  AL  

AppletorvOshkosh-Neenah,  Wl 

Aredbo,  PR  

Asheville.  NC 

Athens,  GA  

Atlanta,  GA  

Atlantic  aty-Cape  May,  NJ  

Augusta-Aiken,  GA-SC 

Austin-San  Marcos,  TX  

Bakersfield,  CA 

Baltimore,  MO 

Bangor.  ME 

Barnstable-Yarmouth,  MA 

Baton  Rouge,  LA 

Beaunrx)nt-Poft  Arthur.  TX 

Bellingham.  WA 

Benton  Harbor.  Ml 

Billings,  MT  

Bitoxi-GuWpott-Pascagoula,  MS 

Binghamton,  NY  

Birmingham,  AL 


Average 
hourly  wage 


14.6221 
9.5376 
15.5414 
14.4616 
15.5740 
16.9473 
15.6932 
17.2233 
16.0769 
13.1146 
22.1534 
21.2903 
13.6748 
15.0263 
5.7909 
15.8812 
14.3693 
16.3224 
17.7828 
17.1168 
15.6376 
16.8549 
16.3450 
15.8649 
23.0949 
14.8809 
14.8923 
15.7282 
13.6739 
15.5216 
13.5807 
15.6756 
15.4785 
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Table  4d.— Average  Hourly  Wage  for  Urban  Areas— Continued 


Urban  area 


Bismarck.  ND 

Bloomington,  IN  

Bkx)mlngton-Normal,  IL 

Boise  City,  ID 

Boston-Boston-Nashua.  MA-NH 

BouWer-Longmont.  CO 

Brazoria.  TX 

Bremerton.  WA 

Brownsville-Harllngen-San  Benito,  TX 

Bryan-College  Station,  TX 

Buffalo-Niagara  Falls.  NY 

Burlington.  VT 

Caguas.  PR 

Canton-Massillon,  OH  

Casper.  WY  

Cedar  Rapids.  lA 

Champaign-Uft>ana.  IL  

Charleston-North  Charleston,  SO 

Charleston.  WV  

Chartotte-Gastonia-Rock  HiH.  NC-SC  . 

Charlottesville,  VA  

Chattanooga.  TN-GA 

Cheyenne.  WY  

Chwago,  IL  

Chk»-Paradise.  CA 

Cincinnati,  OH  •  KY  -  IN 

Clarksville-Hopkinsville,  TN-KY 

Cleveland-Lorain-Etyria,  OH 

Colorado  Springs,  CO 

Columbia  MO 

Columbia,  SC  

Columbus,  GA-AL , 

Columbus,  OH 

Corpus  Christl.  TX , 

Cumberiand.  IwlD-WV  

Dallas,  TX 

Danville,  VA 

Davenport-Mollne-Rock  Island.  lA-IL  ... 

Dayton-Springfield.  OH 

Daytona  Beach.  FL 

Decatur.  AL 

Decatur.  IL 

Denver,  CO 

Des  Moines,  lA 

Detrort,  Ml ; 

Dothan,  AL , 

Dover,  DE 

Dubuque.  lA 

Duluth-Superior.  MN-WI  

Dutchess  County.  NY 

Eau  Claire.  Wl  

El  Paso.  TX 

Elkhart-Goshen,  IN 

Elmira.  NY  

EnW,  OK 

Erie.  PA  

Eugene-Springfield,  OR 

Evansville,  Henderson.  IN-KY 

Fargo-Moorhead.  ND-MN 

Fayetteville.  NC 

Fayetteville-Springdale-Rogers.  AR 

Flint,  Ml 

Fksrence.  AL 

Fkxence.  SC 

Fort  Collins-LovelarxJ.  CO 

Fort  Lauderdale,  FL 

Fort  Myers-Cape  Coral,  FL  

Fort  Pierce-Fort  St  Lucia.  FL 

Fort  Smith.  AR-OK  

Fort  Walton  Beach.  FL „.„ 

Fort  Wayne.  IN  


Average 
hourfy  wage 


15.1194 
146995 
146080 
15.2988 
19.5141 
15.2224 
15.8292 
16.4697 
14.0819 
15.5812 
15.7378 
16.3272 
8.1607 
14.8079 
14.3490 
14.0936 
14.7184 
15.1152 
15.2012 
16.7467 
16.4722 
15.3400 
13.0128 
18.1534 
17.8008 
15.8719 
11.6689 
17.0885 
16.3362 
15.7697 
15.2795 
12.4342 
16.2684 
14.1795 
13.8415 
16.6258 
136045 
14.4160 
15.9957 
14.5298 
13.6387 
13.5840 
18.8373 
14.9987 
18.1204 
13.4521 
15.0658 
13.6546 
15.7647 
18.3082 
14.6319 
16.1294 
14.7770 
14.7734 
13.8007 
15.8276 
16.3648 
15.2943 
16.4892 
14.4873 
12.5094 
18.4508 
12.7310 
14.6026 
17.2306 
17.6556 
16  0225 
18.1402 
12.7033 
14.7244 
15.0571 


30330  Federal  Register  /  Vol.  58.  No.  100  /  Wednesday,  May  26.  1993  /  Proposed  Rules 


Table  4o.— Average  Hourly  Wage  for  Urban  Areas— Continued 


Urban  area 


Fort  Worth-Artmgtoo,  TX  

Frasno.  CA  

Gadsden.  AL  ...„ 

Gainesville.  FL 

GalvestorvTexaa  CHy.  TX  

Gary.  IN 

Glens  Falls.  NY  

GoWsbOfo.  NC 

Grand  ForVs.  M>4AN  

Grand  Rapids-Moshegorv+loHafxl,  M< 

G^eat  Falls.  MT 

Gfeetey.  CO 

G^een  Bay.  Wl 

G^oensb(xo-*««nelof»-SaJem+«gh  Point.  NC 

Greenvllte.  NC  ...» 

Gfeenville-Spartsnburg-Andefsort.  SC  ......... 

Hagerstown.  MD 

Ham«ton-Middleto«*n.  OH [ ..,. 

Hantet)Lirg-Lebano»vCarts»e.  PA 

Hartford.  CT 

Hickory-Mofgantoo.  NC 

HofwIoKj.  HI „ 

Houma.  LA  „ 

Houston.  TX 

Huntington-Ashland.  WV-KY-OH 

Huntsvllle.  AL 

tnctenapoHs.  IN  _. 'J...Z 

k)wa  City.  lA '. " 

Jackson.  Ml  „ \Z". 

Jackson,  MS "''„ 

Jacksonville,  FL ........". 

Jacksonville,  NC „ .", 

Janiestown.  NY  „ *.' 

JanesvlHe-Belolt.  W» ".'"""". 

Johnson  City-Kingspoft-Bristo*.  TN-VA 

Johnstown,  PA 

Jopfin.  MO  ._ ....'....... 

Kalamazoo-BaWe Creek.  Ml  ..""'Z"""""'". 

Kankakee.  IL 

Kansas  City,  KS-MO  .„ 

Kenosha.  Wl 

KiMeen-Ternple.  TX 

KnoKvUe.  TN  .','. 

Kokomo.  IN """'Z 

LaCfosse,  Wl ",[ 

Lafayette,  LA 

Lafayette.  IN  

Lake  Charles,  LA '."""Z" 

Lakeland-Winter  Haver*.  FL 

Lancaster.  PA _ 

Lansing-East  Lansing,  Ml 

Laredo.  TX  ._ „ 

Las  duces.  NM 

Las  Vegas.  NV-AZ  ™ 

Lawrrence,  KS  "'."Zl 

Lawton.  OK  _ „ !."!!!!!!!!!."."." 

Lewiston-Autxim,  ME  

Lemngton.  KY  „ 

Lima.  OH  ..._ 

Uncoln.  NE  _ "Z 

Little  flock-No»«>  LMe  Rock.  AH  ZZZZZ. 

Longview-Marsha*.  TX 

Los  Angeles-Long  Beach,  CA 

Louisville.  KY-IN  

Lubbock,  TX  ZZZZ. 

Lynchburg,  VA „ "'.ZZZZ. 

Macon.  GA 

Madison,  Wl "ZZ. 

Mansliekl.  OH ".ZZ'ZZZZ. 

Mayaguez.  PR ".."™!!!!!!!! 

McAllen-EdinburjHkilisston.  TX 


Average 
hourly  wage 


16.0006 
17.4634 
13.3587 
15.3S54 
17.0328 
16.5622 
16.0572 
14.4976 
15.1824 
16.8201 
15.2809 
15.0424 
15.2804 
15.9987 
16.1067 
15.3257 
12.2702 
153402 
17.0899 
20.8969 
16.0403 
18.8644 
13.4719 
16.7418 
15.3168 
14.0828 
16.9493 
16.7544 
16.0144 
12.8639 
14.9683 
12.3319 
13.2714 
14.8756 
14.4230 
15.1544 
13.3792 
18.7919 
14.5998 
15.9075 
15.2968 
17.4119 
15.9627 
14.8730 
14.5581 
14.0573 
14.7939 
13.8410 
14.0457 
16.3947 
17.1502 
10.4705 
15.3965 
19.0688 
14.5899 
14.5916 
16.6482 
14.2745 
12.5692 
15.3702 
14.2529 
15.0533 
21.8106 
16.1562 
14.8266 
14.0130 
16.8325 
16.4697 
14.0825 
8.6649 
13.7821 
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Table  4d.— Average  Hourly  Wage  for  Urban  Areas— Continued 


UrtMn  area 


Medfofd-Ashland.  OR 

Melboume-Titusville-Palm  Bay.  FL  

Memphis,  TN-AR-MS  

Merced.  CA 

Mwni,  PL „ ■■;; 

Mlwaukee-Waukesha.  Wl "Z," 

MinneapolisSt.  Paul,  Mr4-WI  

Mobile,  AL 

Modesto.  CA !..!!"™I! 

Monroe,  LA „ „ ...!..!i™!!!" 

Montgomery,  AL „... !!!."!."!.."!! 

Muncie,  IN S.Z1......". 

Myrtle  Beach,  SC  !....'.7.!.!"""!!!" 

Naples.  FL  

Nashville,  TN  "."."!"...""!!!"! 

New  Haven-Bridgepod-Stamford-Danbuiy-Waterbury,  CT 

New  London-Norwich.  CT 

New  Orleans,  LA  

New  YorV-Newartc.  NY-NJ-PA Z^'ZZZZ"! 

Norfolk-Virginia  Beach-Newport  News.  VA „ 

Oakland,  CA  

Ocala.  FL '""'""Z""'Z 

Odessa-Midland,  TX ].""" 

Oklahoma  City.  OK 

Otympia,  WA 

Omaha,  NE-IA 'SZZZl 

Orange  County.  CA !!,"..!!!!!!."!!!.! 

Orange  County.  NY |.""] 

Orlando,  FL „ L.!.!!!.!!!!!!!! 

owensboro,  KY "!!~"!!!!!!!!!!!!!! 

Panama  City.  FL „.. """'"". 

Parkersburg-Marietta.  WV-OH  . Z'"Z'''"1 

Pensacola,  FL 

Peoria-Pekin,  IL .,.". 

Philadelphia,  PA-NJ „„!..!II!."!!"I 

Phoenix-Mesa.  AZ 

Pine  Bluff.  AR 

Pittsburgh,  PA 

PittsfieW,  MA Z"""Z""Z 

Ponce.  PR  ., 

Poffland.  ME „ ZZZZZ 

Pordand-Vancouver,  OR-WA  Z'ZZZZZZ. 

Providence-Warwick,  Rl  Z'ZZZZZ. 

Provo-Orem.  UT 

Puebto,  CO !.."""!!."!!!! 

Punta  Gorda.  FL 

Radne,  Wl .""""!!" 

Ralelgh-Durham-Chapel  Hill,  NO  "ZZZZZZZ 

Rapid  Oty,  SD „ 

Reading,  PA  „ ZZZZZl 

Redding,  CA 

Reno.  NV ZZZZZZZ!. 

Richland-Kennewlck-Pasco,  WA .Z!ZZZZ 

Richmond-Petersburg,  VA ].," 

Riverside-San  Bernardino.  CA . !..!!!""!!!!! 

Roanoke.  VA  „ _ „.ZZZZ. 

Rochester,  MN 

Rochester,  NY  

Rockford.  IL  ..Z.ZZZZ!. 

Rocky  Mount  NO ZZZZZZZ... 

Sacramento.  CA ]."        

Saginaw-Bay  City-Midland,  Ml ZZZZZZZl 

St.  Ctoud,  MN 

St.  Josepn,  MO 

St.  Louis.  MO-IL  Z!ZZ 

Salem,  OR ..ZZZZZ 

Salnas.  Ca „ 

San  Lake  CIty-Ogden,  UT ZZZZZZZZ 

San  Angekj.  TX . , 

San  Antonto.  TX !.!!J!!!!!!!.'!."!!!!! 

San  Diego.  CA „ "..™!ZZ!™!.'Z!!."!! 


Average 
hourly  wage 


15,8907 

14.9078 

14.7228 

17.2521 

17.9610 

15.9620 

180611 

125800 

18.7213 

13.7538 

12.9554 

14.2619 

14.0612 

16.6512 

15.6534 

21.2015 

19.6762 

15.7525 

22.5483 

14.7428 

23.8445 

14.6604 

14.5458 

13.7620 

17.2030 

16.6210 

21.5788 

17.5274 

16.7743 

13.2122 

13.3606 

13.2314 

14.0475 

14.4336 

19.0033 

17.0719 

15.0421 

17.1531 

17.9217 

8.7680 

16.2826 

18.8443 

18.4898 

17.0725 

13.6531 

15.9740 

15.4227 

164069 

14.1890 

15.6630 

20.1638 

22.7293 

16.2736 

149439 

20.7834 

14.3877 

17.3966 

16.5923 

15.0320 

14.9071 

20.8169 

16.4582 

16.9596 

13.4003 

15.7159 

16.2824 

22.5268 

16.5079 

13.2522 

13.4183 

20.4760 
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Table  4d.— Average  Hourly  Wage  for  Urban  Areas— Continued 


Vtban  arBa 


San  Francisco.  CA  

San  Jose,  CA  

San  Juan-Bayamon,  PR , 

San  Luis  Obispo-Atascadaro-Paso  Robles,  CA  , 

Santa  Bartara-Santa  Mana-Lompoc,  CA  

Santa  Cruz-Watsonv«le.  CA 

Santa  Fe,  NM  

Santa  Rosa.  CA 

Sarasota-Bradenton.  FL  

Savannah.  GA 

Saanton-Wrtkes  Barre-HazJeton.  PA  

Seattle-Bellevue-Everett,  WA 

Sharon,  PA  

Sheboygan.  WT 

Sherman- Denison,  TX 

Shreveport-Bossier  City.  LA 

Sioux  Qty,  IA-NE 

Sioux  FaHs,  SO 

South  Bend,  IN ZZ 

Spokane.  WA 

Springfield.  ■. 

SJjringfield.  MO 

Springfield.  MA  

State  College.  PA 

Steubenville-Weirton.  OH-WV 

Stockton-Lodi.  CA 

Sumter,  SC 

Syracuse,  NY ", 

Tacoma.  WA .".!!!."!! 

Tallahassee,  FL ." 

Tampa-St.  Petersburg-Cleanwater.  FL  

Terre  Haute.  IN 

Texarkana-TX-Texartcana.  AR 

Toledo,  OH  

Topeka,  KS ...." 

Trenton.  NJ „ "!..".!!!! 

Tucson.  AZ 

Tulsa,  OK '.'ZZZ'Z 

Tuscakxasa.  AL 

Tyler,  TX  ''ZZ. 

Utrca-Rome.  NY Z.. 

Vallejo-Fairfield-Napa.  CA 

Ventura.  CA 

Vkrtorta.  TX ...ZZZZZ 

Vineland-MilMHe-Bridgeton.  NJ 

Visalia-Tulare-Portennlle,  CA 

Waco.  TX 

Washington.  CX)-MD-VA-WV 

Waterloo-Cedar  Falls,  lA 

Wausau,  Wl  ."" 

West  Palm  Beach-Boca  Raton.  FL 

Wheeling.  WV-OH  

WichJta,  KS _ 

Wichita  Fails,  TX  

Wtlamsport.  PA 

wamlnQton-Newark.  DE-MO 

Wamington,  NC 

Yakinfa.  WA 

Yoto.  CA  „„ 

York.  PA  _„ ZZZZZ. 

Youngstown-Warren,  OH  

Yuba  City,  CA  „ 

Yuma.  AZ 


Table  4e.— Average  Hourly  Wage  for  Rural  Areas 


Average 
hourly  wage 


23.9329 
24.6996 
8.5751 
21.2555 
20.1152 
21.8552 
16.8366 
21.9409 
16.7408 
14.0654 
14.7561 
18.7844 
15.1849 
14.2050 
15.3671 
15.6500 
14.6382 
15.0515 
16.0083 
17.5324 
14.9648 
13.4835 
17.5618 
16.3064 
12.9603 
19.0864 
13.4801 
15.9004 
17.1754 
15.5739 
15.8146 
14.6856 
13.6656 
17.1943 
15.8969 
17.4528 
16.9838 
14.2242 
14.6920 
15.6154 
14.4089 
21.5673 
21.5758 
15.4109 
16.8969 
18.8433 
13.3752 
18.0509 
14.6886 
16.8715 
16.9110 
1Z9246 
16.7044 
13.6923 
14.6785 
18.2073 
15.7304 
16.2150 
19.9546 
15.6734 
16.0132 
18.2712 
16.6005 


Nonurtanarea 


Alabanr^ 
Alaska  ... 


Average 
hourly  wage 


11.7595 
22.3813 
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Table  4e.— Average  Hourly  Wage  rdr  Rural  Areas— Continued 


Nonurt>an  area 


Arizona ... 

Arkansas 

Caiifomta 


Colorado  .... 
Connecticiit 
Delaware  .... 


Florida  .. 
Georgia 
Hawaii  .. 


:f. 


ktaho  ... 
Winois  .. 
Indiana 


Iowa  .... 

Kansas 

Kentucky 


Louisiana 

Maine  

Maryland 


Massachusetts 

Michigan  

Minnesota  

Mississippi  


Missouri 
Montana  .. 
Nebraska 


Nevada  

New  Hampsh»r« 
New  Jersey  V 

New  Mexico 

New  York 

North  Carolina  .. 
North  Dakota  .... 
Ohio  


Oklahoma  

Oregon 

Pennsylvania  .. 

Puerto  Rico 

Rhode  Island'. 
South  Carolina 
South  Dakota .. 
Tennessee 


Texas _.., 

Utah  „.., 

Vermont  

Virginia 

Washington  ... 
West  Virginia 

Wisconsin  

,  Wyoming 


'  All  counties  within  the  State  are  classified  urt)an. 


Average 
hourly  wage 


14.6240 
118682 
16.5875 
142250 
21.9705 
14.5411 
14.3011 
12.0061 
184419 
14.3907 
12  5114 
13.2426 
12.6162 

12  0903 
12.9366 
120242 
14.6113 
14.5005 
18  4752 
14.7617 
14.0011 
11.4800 
12.3900 
13.9365 
12.2850 
15  6424 
16.7167 

12.9291 
14.6147 
13.3005 
12.4135 

13  6949 
11.5409 
15.8655 

14  8254 
90379 

13.3412 
11.9281 
12.7323 
12.4812 
15.2820 
15.1308 
13.2151 
163498 
13  9665 
14.2804 
13.4763 


'ABLE  5.— List  of  Diagnosis  Related  Groups  (ORGS).  Relative  Weighting  Factors.  Geometric  Mean 
LENGTH  OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment 
System 


01 


01 

SURG 

01 

SURG 

01 

SURG' 

01 

SURG 

01 

SURG 

01 

SURG 

01 

SURG 

SURG 


craniotomy  age  >i7  except  for  trauma 

craniotomy  for  trauma  age  >17 

craniotomy  age  0-17  

SPINAL  procedures  

EXTRACRANIAL  VASCULAR  PROCEDURES 

CARPAL  TUNNEL  RELEASE 

PERIPH  AND  CRANIAL  NERVE  AND  OTHER  NERV 

SYST  PROC  WITH  CC. 
PEBIPH  AND  CRANIAL  NERVE  AND  OTHER  NERV 

SYST  PROC  W/0  CC. 


Relative 
weights 


3.1546 
3.1284 
3.0144 
2.3788 
1 .5374 
.6271 
2.4882 

.8485 


Geo- 
metric 
mean 
LOS 


10.5 

10.4 

127 

82 

48 

21 

10.7 

2.9 


Arrttwnetic 
mean 
LOS 


14.6 
145 
12.7 
12.0 
6.1 
3.4 
18.4 

4.5 


Outlier 
threshold 


34 
33 
36 
31 
28 
25 
34 

26 
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Table  5.-List  of  Diagnosis  Related  Groups  (ORGS).  Relative  Weighting  Factors,  Geometric  Mean 
LENGTH  OF  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment 
System — Continued 


9.. 
10 

11 

12 
13 
14 

15 

16 

17 

18. 

19. 

20. 

21  . 

22. 
23. 
24  . 
25. 
26. 
27  . 
28. 

29. 

30.. 

31  .. 

32  .. 
33.. 
34.. 
35.. 
36.. 
37  .. 
38.. 
39.. 

40.. 

41  .. 

42.. 

43.. 

44  .. 

45  .. 

46  .. 

47  .. 

48  .. 
49.. 

50  .. 

51  .. 

52.. 
53  .. 

54... 

55  .. 

56  .. 
57... 


01 
01 
01 
01 
01 
01 

01 

01 

01 

01 

01 

01 

01 
01 
01 
01 
01 
01 
01 
01 

01 

01 


02 


02 


02 


MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED 

MED 

MED 

MED 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED* 


01 

MED 

01 

MED 

01 

MED' 

01 

MED 

01 

MED 

02 

SURG 

02 

SURG 

02 

SURG 

02 

SURG 

SURG 

SURG' 

SURG 


02 

MED 

02 

MED 

02 

MED 

02 

MED 

02 

MED 

02 

MED' 

03 

SURG 

03 

SURG 

03 

SURG 

03 

SURG 

03 

SURG 

03 

SURG' 

03 

SURG 

03 

SURG 

03 

SURG 

SPINAL  DISORDERS  AND  INJURIES 

NERVOUS  SYSTEM  NEOPLASMS  WITH  CC  

NERVOUS  SYSTEM  NEOPLASMS  W/0  CC  

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 
MULTIPLE  SCLEROSIS  AND  CEREBELLAR  ATAXIA 
SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT 

TIA. 
TRANSIENT  ISCHEMIC  ATTACK  AND  PRECEREBRAL 

OCCLUSIONS. 
NONSPECIFIC  CEREBROVASCULAR   DISORDERS  W 

CC. 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O 
CC. 

CRANIAL    AND    PERIPHERAL    NERVE    DISORDERS 

WITH  CC. 
CRANIAL  AND  PERIPHERAL  NERVE  DISORDERS  W/O 

CC. 
NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MEN- 
INGITIS. 

VIRAL  MENINGITIS 

HYPERTENSIVE  ENCEPHALOPATHY 
NONTRAUMATIC  STUPOR  AND  COMA  . 
SEIZURE  AND  HEADACHE  AGE  >17  WITH  CC  . 
SEIZURE  AND  HEADACHE  AGE  >17  W/O  CC 
SEIZURE  AND  HEADACHE  AGE  0-17  ... 
TRAUMATIC  STUPOR  AND  COMA,  COMA  >1  HR 
TRAUMATIC  STUPOR  AND  COMA.  COMA  <1  HFI  AGE 

>17WITHCC. 
TRAUMATIC  STUPOR  AND  COMA,  COMA  <1  HR  AGE 

>17W/OCC. 
TRAUMATIC  STUPOR  AND  COMA,  COMA  <1  HR  AGE 

0-17. 

CONCUSSION  AGE  >17  WITH  CC 

CONCUSSION  AGE  >17  W/O  CC  

CONCUSSION  AGE  0-17 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  WITH  CC 
OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES  

PRIMARY  IRIS  PROCEDURES  

LENS       PROCEDURES       WITH       OR       WITHbuT 

VITRECTOMY. 

EXTRAOCUUR  PROCEDURES  EXCEPT  ORBIT  AGE 
>17. 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE 
0-17. 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA.  IRIS 

AND  LENS. 

HYPHEMA  

ACUTE  MAJOR  EYE  INFECTIONS  "Z. 

NEUROLOGICAL  EYE  DISORDERS  .. 
OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC 
OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC 
OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 
MAJOR  HEAD  AND  NECK  PROCEDURES 

SIALOADENECTOMY  

SALIVARY        GLAND         PROCEDURES'"  "eXCEF^ 

SIALOADENECTOMY. 

CLEFT  LIP  AND  PALATE  REPAIR 

SINUS  AND  MASTOID  PROCEDURES  AGE  >17 
SINUS  AND  MASTOID  PROCEDURES  AGE  0-17 
MISCELLANEOUS  EAR,  NOSE.  MOUTH  AND  THROAT 

PROCEDURES. 

RHINOPLASTY  

T&A     PROC.     EXCEPT     fONSIliicfOMY*"  ANDxi'R 

ADENOIDECTOMY  ONLY,  AGE  >17. 


Relative 
weights 


1.3277 

1.2822 

.7668 

.9447 

.8101 

1.2050 

.6762 

1.1021 

.6580 

.9156 

.5878 

2.0618 

1.4443 

.7307 

.8418 

.9717 

.5389 

1.0112 

1.3313 

1.2070 

.5916 

.3656 

.7261 
.4405 
.2538 
1.1075 
.5598 


Geo- 
metric 
mean 
LOS 


Arithmetic 
mean 
LOS 


6.7 
7.1 
4.2 
6.6 
6.2 
6.7 

4.0 

6.4 

4.3 

5.6 

3.8 

8.4 

6.8 
4.1 
4.1 
5.0 
3.3 
3.7 
4.0 
5.8 

3.2 

2.0 

4.2 
2.5 
1.6 
5.6 
3.6 


.6088 

1.7 

.7860 

2.6 

.3744 

2.1 

.4745 

1.5 

.5604 

2.1 

.3778 

1.6 

.5784 

1.8 

.3679 

3.4 

.5984 

5.2 

.6054 

3.4 

.7305 

4.3 

.4004 

2.8 

.4150 

2.9 

1.7902 

5.3 

.6752 

2.0 

.6494 

2.0 

.7803 

2.3 

.7638 

2.0 

.7116 

3.2 

.5773 

1.7 

.6433 

1.9 

.9183 

3.3 

10.4 
10.5 
5.9 
9.3 
7.8 
9.3 

5.1 

8.6 

5.6 

7.4 

5.1 

12.1 

9.1 
5.1 
6.0 
7.0 
4.2 
6.0 
7.5 
88 

4.8 

2.0 

6.0 
3.3 
1.6 
7.9 
4.9 
2.1 
3.9 
2.6 
1.9 

3.2 

t.6 

2.4 

4.2 
6.3 
4.3 
6.1 
3.8 
2.9 
7.6 
2.4 
2.8 

3.0 
3.2 
3J2 
2.6 

2.7 
5.2 


Outlier 
threshold 


30 
30 
27 
30 
29 
30 

27 

29 

27 

29 

27 

31 

30 
27 
27 
28 
26 
27 
27 
29 

26 

17 

27 
22 

9 
29 
27 

9 
26 
15 

8 

25 

7 
13 

24 

28 
26 
27 
26 
26 
28 
12 
18 

19 
25 
22 
17 

19 
26 


IMI 
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System— Continued 


58.. 
59... 
60.. 

Jei .., 

62... 
63.. 

64... 
65.. 
66.. 
67.. 
68... 
69.. 
70... 
71  ... 
72.. 
73... 

,74... 

\^... 

76.. 
77.. 
78... 
79... 

80... 

81  ... 

82... 
83... 
84... 
85... 
86... 
87... 
88... 
89... 

90... 

91  ... 
92... 
93... 
94... 
$5... 
$6... 
97... 

$e:.. 

99... 

100  . 

101  . 

102  . 
103. 
104. 
105. 
106. 
107. 
106. 

109  . 

110  . 

111  . 

;112. 


03 

03 

03 

03 
03 
03 

03 
03 
03 
03 
03 
03 
03 
03 
03 
03 

03 

04 
04 
04 
04 
04 

04 

04 

04 
04 
04 
04 
04 
04 
04 
04 

04 

04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 

04 
05 
05 
05 
05 
05 
05 
05 
05 
05 
06 


SURQ' 

SURG 

SURQ' 

SURG 

SURQ' 

SURQ 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED' 

SURQ 

SURQ 

SURQ 

MED 

MED 

MED 

MED' 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 
MED 

MED 

SURQ 

SURQ 

SURQ 

SURQ 

SURQ 

SURQ 

SURQ 

SURQ 

SURQ 

SURQ 


t&a   prog,    except   tonsillectomy   and/or 

ADENOIDECTOMY  only.  AGE  0-17. 

tonsillectomy  and/or  ADENOIDECTOMY  ONLY. 
AGE  >17. 

TONSILLECTOMY  ANDAOfl  ADENOIDECTOMY  ONLY. 
AGE  0-17. 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17 

OTHER  EAR.  NOSE,  MOUTH  AND  THROAT  OR.  PRO- 
CEDURES. 

EAR.  NOSE.  MOUTH  AND  THROAT  MALIGNANCY  

DYSEQUILIBRIUM  _ 

EP1STAXIS _ 

EPIGLOTTITIS _ „ 

OTITIS  MEDIA  AND  URI  AGE  >17  WITH  CO 

OTITIS  MEDIA  AND  URI  AGE  >17  WA3  CO 

OTITIS  MEDIA  AND  URI  AGE  0-17 

LARYNQOTRACHEITIS  „ 

NASAL  TRAUMA  AND  DEFORMITY 

OTHER  EAR.  NOSE.  MOUTH  AND  THROAT  DIAG- 
NOSES AGE  >1 7. 

OTHER  EAR.  NOSE.  MOUTH  AND  THROAT  DIAG- 
NOSES AGE  0-17. 

M/UOR  CHEST  PROCEDURES 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W  CC 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  WAO  CC  ... 

PULMONARY  EMBOLISM  „ 

RESPIRATORY  INFECTIONS  AND  INFLAMMATIONS 
AGE  >17  WITH  CC. 

RESPIRATORY  INFECTIONS  AND  INFLAMMATIONS 
AGE>17W/0CC. 

RESPIRATORY  INFECTIONS  AND  INFLAMMATIONS 
AGE  0-17. 

RESPIRATORY  NEOPLASMS 

MAJOR  CHEST  TRAUMA  WITH  CC  ..._ 

MAJOR  CHEST  TRAUMA  W/O  CC  _ ». 

PLEURAL  EFFUSION  WITH  CC 

PLEURAL  EFFUSION  W/O  CC „..._ 

PULMONARY  EDEMA  AND  RESPIRATORY  FAILURE  ... 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

SIMPLE  PNEUMONIA  AND  PLEURISY  AGE  >17  WITH 
CC. 

SIMPLE  PNEUMONIA  AND  PLEURISY  AGE  >17  W/O 
CC 

SIMPLE  PNEUMONIA  AND  PLEURISY  AGE  0-17  

INTERSTITIAL  LUNG  DISEASE  WITH  CC 

INTERSTITIAL  LUNG  DISEASE  W/O  CC 

PNEUMOTHORAX  WITH  CC 

PNEUMOTHORAX  W/O  CC ^ 

BRONCHITIS  AND  ASTHMA  AGE  >17  WITH  CC  

BRONCHITIS  AND  ASTHMA  AGE  >17  W/O  CC  

BRONCHITIS  AND  ASTHMA  AGE  0-17  

RESPIRATORY  SIGNS  AND  SYMPTOMS  WITH  CC 

RESPIRATORY  SIGNS  AND  SYMPTOMS  W/O  CC 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  WITH 
CC. 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC 

HEART  TRANSPLANT 

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH  .... 

CARDIAC  VALVE  PROCEDURES  W/O  CARDIAC  CATH 

CORONARY  BYPASS  W  CARDIAC  CATH  

CORONARY  BYPASS  WAD  CARDIAC  CATH  

OTHER  CARDIOTHORACIC  PROCEDURES  

NO  LONGER  VALID _ 

MAJOR  CARDIOVASCULAR  PROCEDURES  WITH  CC  .. 

MAJOR  CARDIOVASCULAR  PROCEDURES  WAD  CC  .... 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES  . 


Relative 
weights 


.3200 
.4226 

.2701 

1.0310 

.3191 

1.0545 

1.1603 
.4945 
.4896 
.8484 
.7150 
.5110 
.4033 
.6868 
.6066 
.7598 

.3541 

3.0392 
2.4694 
1.0449 
1.4312 
1.7378 

.9288 

1.1395 


Geo- 
metric 
mean 
LOS 


1.5 

1.6 

15 

2.8 
1.3 
3,6 

54 
3.1 
3.2 
3.9 
4.6 
35 
2.6 
38 
35 
4.2 

2.1 

10.6 

10.4 

4.1 

8.2 

8.7 

6.1 

6.1 


1.3120 

6.6 

93 

.9333 

58 

7.5 

.4915 

33 

42 

1.1883 

6.5 

86 

.6695 

39 

5.1 

1.3523 

5.6 

7.8 

1.0077 

5.8 

7.1 

1.1464 

6.8 

84 

.6998 

51 

59 

.8010 

3.8 

5.3 

1.2089 

6.6 

8.4 

.7592 

4.6 

5.9 

1.2436 

6.7 

8.8 

.6034 

4.1 

5.1 

.8788 

5.5 

66 

.6077 

4.2 

4.9 

.6989 

3.6 

48 

.7157 

34 

4.5 

.4994 

24 

2.9 

.9038 

4.8 

6.5 

.5286 

3.1 

4.1 

13.6523 

25.2 

34.8 

7.6560 

16.5 

^S3 

5.8081 

11.6 

13.7 

5.6839 

12.9 

14.5 

4.2074 

9.8 

10.9 

5.8686 

117 

15.0 

.0000 

.0 

.0 

4.0486 

9.5 

12.7 

2.3114 

6.9 

8.0 

1.9759 

42 

5.7 

Arithmetic 
mean 
LOS 


15 

20 

1.5 

5.4 
1.3 

5.4 

8.9 
40 
4.1 
4.8 
5.7 
4.3 
3.5 
4.7 
49 
5.7 

2.1 

13.0 

14.3 

64 

9.7 

11.3 

75 

61 


Outlier 
threshold 


26 
5 

27 

28 
23 
25 
27 
28 
22 
26 
27 
26 
27 

20 

34 
33 
27 
31 
32 

29 

29 

30 
29 
26 
30 
27 
29 
29 
30 

27 

27 
30 
28 
30 
27 
29 
24 
27 
26 
16 
28 

26 
48 
39 
35 
36 
33 
35 
0 
33 
30 
27 
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113  .. 

114  .. 
115.. 

116  .. 

117  .. 


05 
05 
05 
05 
05 


SURG 
SURG 
SURG 
SURG 
SURG 


118.. 

05 

SURG 

119.. 

05 

SURG 

120.. 

05 

SURG 

121  .. 

05 

MED 

122.. 

05 

MED 

123  .. 

05 

MED 

124  .. 

05 

MED 

125.. 

05 

MED 

126  .. 

05 

MED 

127.. 

05 

MED 

128  .. 

05 

MED 

129  .. 

05 

MED 

130  .. 

05 

MED 

131  .. 

05 

MED 

132.. 

05 

MED 

133  .. 

05 

MED 

134.. 

05 

MED 

135.. 

05 

MED 

136.. 

05 

MED 

137.. 

05 

MED' 

138.. 

05 

MED 

139.. 

05 

MED 

140  .. 

05 

MED 

141  .. 

05 

MED 

142.. 

05 

MED 

143  .. 

05 

MED 

144  .. 

05 

MED 

145.. 

05 

MED 

146  .. 

06 

SURG 

147  .. 

06 

SURG 

148.. 

06 

SURG 

149.. 

06 

SURG 

150.. 

06 

SURG 

151  .. 

06 

SURG 

152.. 

06 

SURG 

153.. 

06 

SURG 

154.. 

06 

SURG 

155.. 

06 

SURG 

156.. 

06 

SURG' 

157.. 

06 

SURG 

158.. 

06 

SURG 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EX- 
CEPT UPPER  LIMB  AND  TOE. 
UPPER  LIMB  AND  TOE  AMPUTATION  FOR  CIRC  SYS- 
TEM DISORDERS. 
PERM    CARDIAC     PACEMAKER     IMPLANT    W    AMI 
HEART  FAILURE  OR  SHOCK. 

OTH  PERM  CARDIAC  PACEMAKER  IMPLANT  OR  AICD 
LEAD  OR  GEN  PROC. 

CARDIAC    PACEMAKER    REVISION   EXCEPT   DEVICE 
REPLACEMENT. 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

VEIN  LIGATION  AND  STRIPPING  .. 

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEbuREs'" 

CIRCULATORY  DISORDERS  W  AMI  AND  C.V.  COMP 
DISCH  ALIVE. 

CIRCULATORY  DISORDERS  W  AMI  W/O  C.V.  COMP 
DISCH  ALIVE. 

CIRCULATORY  DISORDERS  W  AMI.  EXPIRED  . . 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD 
CATH  AND  COMPLEX  DIAG. 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD 
CATH  W/O  COMPLEX  DIAQ. 

ACUTE  AND  SUBACUTE  ENDOCARDITIS 

HEART  FAILURE  AND  SHOCK 

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST.  UNEXPLAINED 

PERIPHERAL  VASCULAR  DISORDERS  WITH  CC 

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC 

ATHEROSCLEROSIS  WITH  CC  . 

ATHEROSCLEROSIS  W/O  CC 

HYPERTENSION  

CARDIAC  CONGENITAL  AND  VALVULAR  bisORbERS 
AGE  >  17  WITH  CC. 

CARDIAC  CONGENITAL  AND  VALVULAR  DISORDERS 
AGE  >  17  W/O  CC. 

CARDIAC  CONGENITAL  AND  VALVULAR  DISORDERS 
AGE  0-17. 

CARDIAC  ARRHYTHMIA  AND  CONDUCTION  DIS- 
ORDERS WITH  CC. 

CARDIAC  ARRHYTHMIA  AND  CONDUCTION  DIS- 
ORDERS W/O  CC. 

ANGINA  PECTORIS 

SYNCOPE  AND  COLLAPSE  WITH  CC 

SYNCOPE  AND  COLLAPSE  W/O  CC  .    

CHEST  PAIN  

OTHER  CIRCULATORY  SYSTEM  blAGNOSES  w'cC 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  Cc" 

RECTAL  RESECTION  WITH  CC  .    . 

RECTAL  RESECTION  W/O  CC  .  

MAJOR  SMALL  AND  LARGE  BOWEL  PROCEbuRES 
WITH  CC 

MAJOR  SMALL  AND  LARGE  BOWEL  PROCEDURES 

W/O  CC. 
PERITONEAL  ADHESIOLYSIS  WITH  CC 
PERITONEAL  ADHESIOLYSIS  W/O  CC 
MINOR  SMALL  AND  LARGE  BOWEL  PROCEbuRES 

WITH  CO. 

MINOR  SMALL  AND  LARGE  BOWEL  PROCEDURES  W/ 

OCC. 
STOMACH.  ESOPHAGEAL  AND 

DURES  AGE  >  17  WITH  CC. 
STOMACH.  ESOPHAGEAL  AND 

DURES  AGE  >  17  W/O  CC. 
STOMACH.  ESOPHAGEAL  AND 

DURES  AGE  0-17. 
ANAL  AND  STOMAL  PROCEDURES  WITH  CC 
ANAL  AND  STOMAL  PROCEDURES  W/O  CC 


DUODENAL  PROCE- 
DUODENAL  PROCE- 
DUODENAL  PROCE- 


RelatJve 
weights 


2.7893 

1.5720 

3.5820 

2.4239 

1.1356 

1.5446 

.9774 

1.9590 

1.6034 

1.1344 

1.4109 
1.2325 

.7957 

2.7350 
1.0241 
.7822 
1.2057 
.9042 
.5834 
.7608 
.5234 
.5613 
.8562 

.5452 

.6523 

.8031 

.4914 

.6246 

.7040 

.5070 

.5194 

1.0658 

.6109 

2.4936 

1.5331 

3.1709 

1.5149 

2.5517 
1.1739 
1.7986 

1.0815 

4.1366 

1.3801 


1.0046 
.5100 


Gso- 

metric 
mean 
LOS 


13.5 
8.3 

10.9 

5.0 

3.3 

2.4 
3.5 
6.6 
7.4 

5.3 

2.9 
4.2 

2.3 

14.6 
5.7 
7.0 
2.2 
6.0 
4.6 
3.8 
2.8 
3.6 
4.5 

3.0 

3.3 

4.2 

2.8 

3.4 
4.1 
3.0 
2.6 
4.7 
3.0 
11.3 
7.9 


Arithmetic 
mean 
LOS 


18.2 

11.7 

13.3 

68 

4.8 

3.7 

5.9 

11.4 

9.1 

6.4 

5.2 
5.6 

32 

19.4 
7.4 
80 
4.1 
7.7 
5.8 
5.2 
3.6 
46 
6.1 

3.9 

3.3 

5.5 

3.5 

4.2 

5.3 
3.7 
3.2 
6.7 
3.9 
12.7 
8.9 


8.0 

8.7 

10.9 
5.7 
8.6 

13.3 
7.1 

10.2 

6.3 

7.0 

13.9 

17.6 

6.5 

7.9 

6.0 

6.0 

4.5 
2.3 

6.3 
2.9 

Outlier 
threshold 


36 

31 

34 

28 

26 

25 
26 
30 
30 

28 

26 
27 

23 

38 
29 
30 
25 
29 
28 
27 
22 
27 
28 

24 

26 

27 

20 

24 
27 
21 
17 
28 
26 
34 
30 
36 

27 

34 
29 
32 

25 

37 

30 

29 

28 
17 
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Table  5.— List  of  Diagnosis  Related  Groups  (ORGS).  Relative  Weighting  Factors.  Geometric  MEArj 
Length  of  Stay,  and  Length  of  Stay  Outlier  Cutoff  Points  Used  in  the  Prospective  Payment 
System— Continued 


1!8.. 

1^ .. 

161  .. 

162  .. 

163  .. 
"164.. 

165  .. 

166  .. 

167.. 

168  .. 
199.. 
^tO.. 

171  .. 

172.. 
173.. 

iu.. 

175.. 
176  .. 
177.. 
178.. 

180.. 

181  . 

182  .. 

183  .. 
184.. 

185  .. 

186  .. 

^87.. 
188.. 

189  .. 

190  .. 

191  .. 

192  .. 

193  .. 
194.. 

195  .. 

196  .. 

197  .. 

198  .. 

199  . 
200.. 


06 

06 

06 

06 

06 
06 

06 

06 

06 

03 
03 
06 

06 


06 

06 

03 

03 

03 
06 

06 

06 
07 

07 

07 

07 

07 
07 
07 

07 

07 

07 


SURG 

SURG 

SURG 

SURG 

SURG 
SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

SURG 


06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

06 

MED 

MED 

MED 

MED 

MED^ 

MED 
MED 

MED 

MED 
SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 


HERNIA  PROCEDURES  EXCEPT  INGUINAL  AND  FEM- 
ORAL AGE  >1 7  WITH  CC. 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  AND  FEM- 
ORAL AGE  >1 7  W/0  CC. 

INGUINAL  AND  FEMORAL  HERNIA  PROCEDURES 
AGE>17WITHCC. 

INGUINAL  AND  FEMORAL  HERNIA  PROCEDURES 
AGE>17W/0CC. 

HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
WITH  CC 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG 
W/OCC. 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL 
DIAG  WITH  CC. 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL 
DIAG  W/O  CC. 

MOUTH  PROCEDURES  WITH  CC 

MOUTH  PROCEDURES  W/0  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES 
WITH  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O 
CC 

DIGESTIVE  MALIGNANCY  WITH  CC  

DIGESTIVE  MALIGNANCY  W/0  CC  „ 

G.I.  HEMORRHAGE  WITH  CC  

G.I.  HEMORRHAGE  W/0  CC  

COMPLICATED  PEPTIC  ULCER 

UNCOMPLICATED  PEPTIC  ULCER  WITH  CC 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC 

INFLAMMATORY  BOWEL  DISEASE 

G.I.  OBSTRUCTION  WITH  CC  „ 

G.I.  OBSTRUCTION  W/0  CC  

ESOPHAGITIS,  GASTROENT  AND  MISC  DIGEST  DIS- 
ORDERS AGE  >17  WITH  CC. 

ESOPHAGITIS.  GASTROENT  AND  MISC  DIGEST  DIS- 
ORDERS AGE  >17  W/O  CC. 

ESOPHAGITIS.  GASTROENT  AND  MISC  DIGEST  DIS- 
ORDERS AGE  0-17. 

DENTAL  AND  ORAL  DIS  EXCEPT  EXTRACTIONS  AND 
RESTORATIONS,  AGE  >17. 

DENTAL  AND  ORAL  DIS  EXCEPT  EXTRACTIONS  AND 
RESTORATIONS.  AGE  0-17. 

DENTAL  EXTRACTIONS  AND  RESTORATIONS  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17 
WITH  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/ 
OCC. 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  ... 

PANCREAS.  LIVER  AND  SHUNT  PROCEDURES  WITH 
CC 

PANCREAS.  LIVER  AND  SHUNT  PROCEDURES  W/0 
CC. 

BILIARY  TRACT  PROC  W  CC  EXCEPT  ONLY 
CHOLECYST  W  OR  W/O  C.D.E.. 

BILIARY  TRACT  PROC  W/0  CC  EXCEPT  ONLY 
CHOLECYST  W  OR  W/0  C.D.E.. 

CHOLECYSTECTOMY  W  C.D.E.  WITH  CC 

CHOLECYSTECTOMY  W  C.D.E.  W/0  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE 
WO  C.D.E.  WITH  CC. 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE 
WO  C.D.E.  W/0  CC.     . 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MA- 
LIGNANCY. 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR 
NON-MALIGNANCY. 


Relative 
weights 

Geo- 
metric 
mean 
LOS 

Arithmetic 
mean 
LOS 

Outlier 
threshold 

1  0897 

45 

5.9 

28 

.6390 

2.6 

33 

18 

.8249 

3.2 

4.5 

26 

.4820 

1.7 

2.2 

11 

.9236 
2.1710 

38 
9.2 

71 
106 

27 
32 

1.2101 

60 

66 

24 

1.3377 

5.5 

66 

28 

.7808 

3.4 

3.9 

16 

1.0382 

.5815 

2.7492 

3.5 

2.0 

10.5 

55 

26 

15.2 

27 
16 
33 

1.0940 

4.6 

6.2 

28 

1.3049 
.6358 
.9667 
.5361 

1.0450 
.7995 
.5806 

1.1068 
.9176 
.4976 
.7610 

6.8 
3.4 
5.2 
3.5 
5.6 
4.8 
3.5 
6.8 
5.5 
3.6 
4.6 

10.0 
5.0 
6.5 
4.1 
73 
5.9 
4  2 
8.8 
7.1 
4.4 
5.9 

30 
26 
28 
20 
29 
28 
20 
30 
28 
24 
28 

.5283 

3.2 

4.0 

23 

.4600 

2.7 

36 

26 

.8240 

4.2 

5.8 

27 

.4247 

2.9 

2.9 

23 

.5964 
1.0037 

26 

5.1 

3.7 
7.1 

26 
28 

.4770 

2.7 

37 

26 

.7245 
4  3195 

4.0 
14.3 

5.4 
18.7 

27 
37 

1.6544 

7.4 

9.3 

30 

3.0861 

13.1 

15.7 

36 

1.6018 

7.6 

9.3 

31 

2  4026 
1.5098 
2.0083 

10.2 
69 
82 

11.9 
81 

10.0 

33 

30 

31 

1.0435 

4.5 

54 

27 

2.3602 

10.3 

13.7 

33 

27664 

8.6 

132 

32 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  WEtGwrtNG  Factors.  Geometric  Mean 

LENGTH    of    STAY.    AND    LENGTH    OF    STAY    OUTUER    CUTOFF    POINTS    USED    IN    THE    PROSPECTIVE    PAYMENT 

System— Continued 


201  .. 

202.. 
203.. 


07 

07 
07 


SURG 

MED 
MED 


204.. 
205.. 

07 
07 

MED 
MED 

206.. 

07 

MED 

207.. 
208.. 
209.. 

07 
07 
08 

MED 
MED 
SURG 

210  - 

08 

SURG 

211  .. 

08 

SURG 

212.. 

06 

SURG 

213.. 

08 

SURG 

214.. 
215.. 
216.. 

08 
06 
06 

SURG 
SURG 
SURG 

217.. 

06 

SURG 

218.. 

08 

SURG 

219.. 

06 

SURG 

220.. 

06 

SURG' 

221  .. 
222.. 

223.. 

08 
06 
08 

SURG 
SURG 
SURG 

224.. 

08 

SURG 

225.. 
226.. 
227.. 
228.. 

08 
06 
08 
06 

SURG 
SURG 
SURG 
SURG 

229.. 

08 

SURG 

230.. 

08 

SURG 

231  .. 

06 

SURG 

232.. 
233.. 

08 
08 

SURG 
SURG 

234.. 

08 

SURG 

235.. 
236.. 
237.. 

08 
08 
08 

MED 
MED 
MED 

238.. 
239.. 

08 
06 

MED 
MED 

240.. 
241  .. 
242.. 
243.. 

06 
08 
06 
08 

MED 
MED 
MED 
MED 

MAJOR 


OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCE- 
DURES. 

CIRRHOSIS  AND  ALCOHOUC  HEPATITIS „. 

MAUGNANCY  OF  HEPATOBIUARY  SYSTEM  OR  PAN- 
CREAS. 
DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY  ... 
DISORDERS  OF  LIVER  EXCEPT  MAUG,  CIRR,  ALC 

HEPA  WITH  CC. 
DISORDERS  OF  LIVER  EXCEPT  MAUG.  CIRa  ALC 
HEPA  W/0  CC. 

DISORDERS  OF  THE  BILIARY  TRACT  WITH  CC  

DISORDERS  OF  THE  BIUARY  TRACT  W/0  CC 

MAJOR  JOINT  AND  LIMB  REATTACHMENT  PROCE- 
DURES—LOWER EXTREMTTY. 
HIP   AND    FEMUR    PROCEDURES    EXCEPT 

JOINT  AGE  >17  WITH  CC. 
HIP    AND    FEMUR    PROCEDURES    EXCEPT   MAJOR 

JOINT  AGE  >17  W/O  CC 
HIP   AND    FEMUR    PROCEDURES    EXCEPT   MAJOR 

JOINT  AGE  0-17. 
AMPUTATION     FOR     MUSCULOSKELETAL    SYSTEM 
AND  CONN  TISSUE  DISORDERS. 

BACK  AND  NECK  PROCEDURES  WITH  CC  

BACK  AND  NECK  PROCEDURES  W/0  CC „ 

BIOPSIES    OF    MUSCULOSKELETAL    SYSTEM    ANO 

CONNECTIVE  TISSUE. 
WND  DEBRID  AND  SKN  GRFT  EXCEPT  HAND    FOR 

MUSCSKELET  AND  CONN  TISS  DIS. 
LOWER  EXTREM  Pi^D  HUMER  PROC  EXCEPT  HIP. 

FOOT.  FEMUR  AGE  >17  WITH  CC. 
LOWER  EXTREM  AND  HUMER  PROC  EXCST  HIP. 

FOOT.  FEMUR  AGE  >17  W/0  CC. 
LOWER  EXTREM  AND  HUMER  PROC  EXCEPT  HIP 
FOOT.  FEMUR  AGE  0-17. 

KNEE  PROCEDURES  WITH  CC  ..„ 

KNEE  PROCEDURES  WO  CC ""* 

MAJOR     SHOULDER/ELBOW     PROC.     OR     OTHER 

UPPER  EXTREMITY  PROC  W  CC. 
SHOULDER.    ELBOW    OR    FOREARM    PROC.    EXC 
MAJOR  JOINT  PROC.  W/0  CC. 

FOOT  PROCEDURES „ 

SOFT  TISSUE  PROCEDURES  WITH  CC I"l 

SOFT  TISSUE  PROCEDURES  W/0  CC  .. 

MAJOR  THUMB  OR  JOINT  PROC.  OR  OTH  HMNO  OR 

WRIST  PROC  W  CC. 
HAND    OR    WRIST    PROC.    EXCEPT   MAJOR   JOINT 

PROC,  W/0  CC. 
LOCAL  EXCISION  AND  REMOVAL  OF  INT  FIX  DE- 

VrcES  OF  HIP  AND  FEML«. 
LOCAL  EXCISION  AND  REMOVAL  OF  INT  RX  DE- 
VrcES  EXCEPT  HIP  AND  FEMUR. 

ARTHROSCOPY  „ 

OTHER  MUSCULOSKELET  SYS  AND  OONN  flSS '6"r 

PROC  WITH  CC. 
OTHER  MUSCULOSKELET  SYS  AND  CONN  TISS  OR 
PROC  W/0  CC. 

FRACTURES  OF  FEMUR  

FRACTURES  OF  HIP  AND  PELVIS  .  "ZZl 

SPRAINS.   STRAINS.   AND   DISLOCATIONS'  OF  HIP 
PELVIS  AND  THIGH. 

OSTEOMYELITIS _ 

PATHOLXJOrcAL      FRACTURES      /tfio      MUSCULO^ 
SKELETAL  AND  CONN  TISS  MALIGNANCY. 

CONNECTIVE  TISSUE  DISORDERS  WITH  OC 

CONNECTIVE  TISSUE  DISORDERS  W/0  CC 

SEPTW  ARTHRITIS „        _1IIZ" 

MEDICAL  BACK  PROBLEMS  ...._ 


Relative 
weights 


Qeo- 

fnetric 

mean 

LOS 


3.112S 

1.3171 
1.2188 

1.1314 
1.2451 

.«t61 

.9906 

.5505 
2J617 

1.6703 

1.304Q 

1.4493 

1.7484 

1.8832 
1.0917 
2.0531 

3.0475 

1.4136 

.9000 

.9546 

1.8027 
.9916 
.8146 

.6681 

.8557 

1.3123 

.6867 

.8257 

.5650 

.9377 

1.1166 

1.1097 
1.8352 

J311 

.9702 
.7915 
.5493 

1.5066 
1.0364 

1.1461 
.5652 

1.1388 
.7000 


12.2 

6.7 
6.6 

5.9 
6.4 

3.6 

5.1 
2.9 
8.6 

10.0 

7.6 

4.3 

8.9 

7.3 

4.4 
9.6 

13.1 

6.3 

3.9 

5.3 

7.0 
3.7 
2.8 

2.3 

3.3 
5.4 
2.6 
2.4 

1.8 

3.8 

3.7 

3.1 
7.9 

3.7 

6.4 
5.9 
4.0 

9.6 
7.2 

6.5 
4.1 
7.5 
5.0 


Afithfnetic 
mean 
LOS 


17.4 

9.2 
9.4 

7.7 
8.9 

52 

6.7 
3.7 
9.6 

11.7 
8.6 
6.0 

12.3 

9.1 

6.3 

13.6 

20.3 

8.1 

4.6 

5.3 

10.1 
5.0 
3.5 

2.8 

5.0 
8.0 
3.4 
3.6 

2.3 

5.8 

5.9 

5.4 
11.1 

5.2 

10.2 
8.0 
5.3 

12.9 
9.5 

%M 

5.3 

10.0 

6.6 


Outlier 
threshold 


35 

30 
30 

29 
29 

27 

28 
24 
31 

33 

31 

27 

32 

30 
26 
S3 

36 

29 

24 

28 

30 
27 
20 

14 

26 
28 
22 
25 

13 

27 

27 

26 
31 

27 

29 
29 
27 

33 
30 

30 
27 
31 
28 
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Tabi^  5.— Ust  of  Diagnosis  Related  Groups  (ORGS).  Relative  Weighting  Factors.  Geometric  Mean 

LENGTH    OF    STAY,    AND    LENGTH    OF    STAY    OUTLIER    ClJTOFF    POINTS    USED    IN    THE    PROSPECTIVE    PAYMENT 

System— Continued 


244  .. 

245.. 

246.. 
247.. 

248  .. 

249  .. 

250.. 
251  .. 
252.. 
253  .. 
254.. 

255  .. 

256  .. 

257.. 
258.. 
259  .. 

260.. 

261  .. 

262.. 

263  .. 

264  .. 

265  .. 

266  .. 


08 

08 

08 
08 

08 
06 

08 

08 

08 

06 

08 

08 

08 

09 
09 
09 

09 

09 

09 

09 

09 

09 

09 


MED 

MED 

MED 
MED 

MED 
MED 

MED 

MED 

MED' 

MED 

MED 

MED' 

MED 

SURG 
SURG 
SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 


267  .. 

09 

SURG 

268   . 

09 

SURG 

269  ,. 

09 

SURG 

270  .. 

09 

SURG 

271  .. 

09 

MED 

272.. 

09 

MED 

273.. 

09 

MED 

274.. 

09 

MED 

275.. 

09 

MED 

276  .. 

09 

MED 

277.. 

09 

MED 

278.. 

09 

MED 

279.. 

09 

MED' 

280.. 

09 

MED 

281  .. 

09 

MED 

282.. 

09 

MED' 

283.. 

09 

MED 

284  . 

09 

MED 

BONE   DISEASES   AND   SPECIFIC   ARTHROPATHIES 

WITH  CC. 
BONE  DISEASES  AND  SPECIFIC  ARTHROPATHIES  W/ 

OCC. 

NON-SPECIRC  ARTHROPATHIES 

SIGNS    AND    SYMPTOMS    OF    MUSCULOSKELETAL 
SYSTEM  AND  CONN  TISSUE. 

TENDONITIS.  MYOSITIS  AND  BURSITIS 

AFTERCARE,     MUSCULOSKELETAL     SYSTEM     AND 
CONNECTIVE  TISSUE. 

FX.  SPRN.  STRN  AND  DISL  OF  FOREARM.  HAND. 
FOOT  AGE  >1 7  WITH  CC. 

FX.   SPRN.   STRN  AND   DISL  OF   FOREARM,   HAND. 
F00TAGE>17W/0CC. 

FX.   SPRN,   STRN   AND   DISL  OF   FOREARM.   HAND. 
FOOT  AGE  0-17. 

FX.  SPRN.  STRN  AND  DISL  OF  UPARM.  LOWLEG  EX 
FOOT  AGE  >1 7  WITH  CC. 

FX.  SPRN.  STRN  AND  DISL  OF  UPARM.  LOWLEG  EX 
F00TAGE>17W/0CC. 

FX.  SPRN.  STRN  AND  DISL  OF  UPARM.  LOWLEG  EX 
FOOT  AGE  0-17. 

OTHER  MUSCULOSKELETAL  SYSTEM  AND  CONNEC- 
TIVE TISSUE  DIAGNOSES. 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC  .... 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH 
CC. 

SUBTOTAL   MASTECTOMY   FOR   MALIGNANCY   W/O 
CC. 

BREAST  PROC  FOR  NON -MALIGNANCY  EXCEPT  BI- 
OPSY AND  LOCAL  EXCISION. 

BREAST  BIOPSY  AND  LOCAL  EXCISION  FOR  NON- 
MALIGNANCY. 

SKIN  GRAFT  AND/OR  DEBRID  FOR  SKN  ULCER  OR 
CELLULITIS  WITH  CC. 

SKIN  GRAFT  ANDA3R  DEBRID  FOR  SKN  ULCER  OR 
CELLULITIS  W/O  CC. 

SKIN   GRAFT  AND/OR    DEBRID    EXCEPT   FOR   SKIN 
ULCER  OR  CELLULITIS  W  CC. 

SKIN   GRAFT   AND/OR    DEBRID    EXCEPT   FOR    SKIN 
ULCER  OR  CELLULITIS  W/O  CC. 

PERIANAL  AND  PILONIDAL  PROCEDURES  

SKIN,  SUBCUTANEOUS  TISSUE  AND  BREAST  PLAS- 
TIC PROCEDURES. 

OTHER  SKIN.  SUBCUT  TISS  AND  BREAST  PROCE- 
DURE WITH  CC. 

OTHER  SKIN.  SUBCUT  TISS  AND  BREAST  PROCE- 
DURE W/O  CC 

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  WITH  CC 

MAJOR  SKIN  DISORDERS  W/O  CC  

MALIGNANT  BREAST  DISORDERS  WITH  CC  

MALIGNANT  BREAST  DISORDERS  W/O  CC  

NON-MALIGANT  BREAST  DISORDERS 

CELLULITIS  AGE  >1 7  WITH  CC  

CELLULITIS  AGE  >17  W/O  CC  

CELLULITIS  AGE  0-17  

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  AND  BREAST 
AGE>17WITHCC. 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  AND  BREAST 
AGE  >17  W/O  CC. 

TRAUMA  TO  THE  SKIN.  SUBCUT  TISS  AND  BREAST 
AGE  0-17. 

MINOR  SKIN  DISORDERS  WITH  CC  

MINOR  SKIN  DISORDERS  W/O  CC  


Relative 
weights 


.7426 

.4795 

.5957 
.5538 

.6969 
.6635 

.7140 

4441 

.3611 

.7675 

.4239 

.4791 

.6342 

.8861 
.6963 
.8395 

.5748 

.7334 

6069 

2.4444 

1  2364 

1  4058 

7080 

6719 
.8117 

1.7181 

6450 

1.1767 
1.0208 
.6495 
1.1063 
.5042 
.6411 
.8931 
.5827 
.7610 
.6698 

4172 

.3537 

.7237 
.4470 


Geo- 
metric 
mean 
LOS 


5.2 
3.6 

4.2 

3.4 

4.5 
37 

4.4 

2.7 

1.8 

5.4 

3.3 

2.9 

3.5 

38 

3.0 
3.2 

2.0 

2.1 

2.3 

13.5 

7.8 

58 

2.9 

2.7 
27 

7.8 

2.7 

8.1 
68 
4.7 
6.2 
2.7 
4.5 
6.6 
5.0 
4.2 
4.4 

3.0 

2.2 

5.0 
3.4 


Arithmetic 
mean 
LOS 


7.0 

4.8 

58 
4.7 

6.0 
5.5 

6.3 

37 

1.8 

7.5 

4.4 

2.9 

49 

46 
3.4 
4.7 

2.5 

2.6 

35 

18.9 

10.7 

89 

42 

45 
43 

11.6 

3.9 


Outlier 
threshold 


10.7 

31 

8.8 

30 

63 

28 

9.5 

29 

3.9 

26 

5.9 

27 

8.0 

30 

5.9 

28 

42 

24 

6.0 

27 

4.0 

26 

22 

19 

6.6 

26 

45 

26 

28 

27 

27 
26 

27 
27 

27 

26 

15 

28 

26 

26 

27 

21 
13 
26 

11 

14 

25 

36 

31 

29 

26 

26 
26 

31 

26 


30340  Federal  lUgiiter  /Vol.  58.  No.  100  /  Wednesday.  May  26,  1993  /  Proposed  Rules 


TABi£  5.-UST  OF  Diagnosis  Related  Groups  (ORGS),  Relative  Weighting  Factors.  Geometric  Mean 
LENGTH  of  Stay,  and  Length  of  Stay  Outuer  Cutoff  Points  Used  4N  the  Prospective  Payment 
SYSTEM — Continued 


285 

286 
287, 

288  . 
289. 

290  . 

291  . 
292. 

293. 

294. 
295. 
296  . 

297. 

298.. 

299.. 

300  ., 

301  .. 

302  .. 
303.. 

304.. 

305.. 

306  .. 

307  .. 

308  .. 
309.. 
310.. 
311  .. 
312.. 
313.. 
314.. 

315  .. 

316  „ 
317.. 
318.. 
319.. 
320.. 

321  .. 

322.. 
323  .. 

324.. 
325  .. 

326.. 

327  .. 

328  .. 

329  .. 

330  .. 

331  .. 

332  .. 


10 

0 
0 

0 
0 
0 
0 


10 


SURG 

SURG 
SURG 

SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

MED 
MED 
MED 

MED 


0    MED 


11 


MED 

MED 

MED 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG 

SURG^ 

SURG 

MED 
MED 
MED 
MED 
MED 

MED 

MED 
MED 

MED 
MED 

MED 

MED* 

MED 
MED 
MED* 
MED 

MED 


PROCE- 


AMPUTAT    OF    LOWER    LIMB    FOR    ENDOCRINE. 
NUTRIT.  AND  METABOL  DISORDERS. 

ADRENAL  AND  PITUITARY  PROCEDURES 

SKIN  GRAFTS  AND  WOUND  DEBRID  FOR  ENDOC. 
NUTRIT  AND  METAB  DISORDERS. 

OR.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES S. 

THYROID  PROCEDURES "" 

THYROGLOSSAL  PROCEDURES  _„ 

OTHER  ENDOCRINE.  NUTRIT  AND  METAB  O.R.  PROC 

WITHCC. 
OTHER  ENDOCRINE.  NUTRIT  AND  METAB  O.R.  PROC 
W/OCC. 

DIABETES  AGE  >35  „.„ 

DIABETES  AGE  0-36  ..„ _.. _.. . 

NUTRmONAL  AND   MISC   METABOLIC   DISORDERS 

AGE  >1 7  WITHCC. 
NUTRITIONAL   AND   MISC  METABOLIC   DISORDERS 

AGE  >17  W/OCC. 
NUTRITIONAL  AND   MISC   METABOLIC  DISORDERS 
AGE  0-17. 

INBORN  ERRORS  OF  METABOLISM 

ENDOCRINE  DISORDERS  WITH  CC 

ENDOCRINE  DISORDERS  W/O  CC  .' 

KIDNEY  TRANSPLANT 

KIDNEY.   URETER  AND  MAJOR   BLADDER 

DURES  FOR  NEOPLASM. 
KIDNEY.  URETER  AND  MAJOR  BLADDER  PROC  FOR 

NON-NEOPL  WITH  CC. 
KIDNEY.  URETER  AND  MAJOR  BLADDER  PROC  FOR 
NON-NEOPL  W/O  CC. 

PROSTATECTOMY  WITH  CC  

PROSTATECTOMY  W/O  CC  „  ..         __  'II     * 

MINOR  BLADDER  PROCEDURES  WITH  CC 

MINOR  BLADDER  PROCEDURES  W/O  CC  .  ..^ 

TRANSURETHRAL  PROCEDURES  WITH  CC  """Z 

TRANSURETHRAL  PROCEDURES  W/O  CC 
URETHRAL  PROCEDURES.  AGE  >17  WITH  CC  .1""""* 
URETHRAL  PROCEDURES.  AGE  >17  W/O  CC 
URETHRAL  PROCEDURES.  AGE  0-17  ._.. 
OTHER  KIDNEY  AND  URINARY  TRACT  O.R.  PROCE- 
DUF^S. 

RENAL  FAILURE  . 

ADMIT  FOR  RENAL  DIALYSIS  .. 

KIDNEY  AND  URINARY  TRACT  NEOPLASMS  WfTHCc' 
KIDNEY  AND  URINARY  TRACT  NEOPLASMS  W/O  CC 
KIDNEY  AND  URINARY  TRACT  INFECTIONS  AGE  >17 

WITHCC. 
KIDNEY  AND  URINARY  TRACT  INFECTIONS  AGE  >17 

KIDNEY  AND  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  WITH  CC.  ANOOR  ESW 
LITHOTRIPSY. 

URINARY  STONES  W/O  CC 

KIDNEY  AND  URINARY  TRACT  SJcise  AND  SYMP- 
TOMS AGE  >17  WITH  CC. 

KIDNEY  AND  URINARY  TRACT  SIGNS  AND  SYMP- 
TOMS AGE  >17  W/O  CC. 

KIDNEY  AND  URINARY  TRACT  SIGNS  AND  SYMP- 
TOMS AGE  0-17. 

URETHRAL  STRICTURE  AGE  >17  WITH  CC 

URETHRAL  STRICTURE  AGE  >17  W/O  CC   JZ. 

URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  AND  URINARY  TRACT  DIAwibsES 
AGE  >17  WITH  CC. 

OTHER  KIDNEY  AND  URINARY  TRACT  DIAGNOSES 
AGE  >17  W/O  CC. 


Relative 

Geo- 
metric 

Arithmetic 

Outlier 

weights 

mean 
LOS 

mean 
LOS 

threshold 

2.5651 

13.2 

18.1 

36 

2.2900 

62 

10.1 

31 

2.1784 

12.4 

18.1 

35 

2.1102 

7.0 

10.7 

30 

.9064 

3.6 

4.9 

26 

J6S7 

2.5 

3.1 

16 

JSO» 

1.7 

2.0 

9 

2.7636 

11.1 

16.1 

34 

1X)596 

4.6 

7.0 

28 

^474 

5.4 

6.9 

28 

.7604 

4.2 

5.6 

27 

.9309 

5.6 

7.8 

29 

.5224 

3.8 

4.8 

27 

.6476 

3.1 

4.5 

26 

J109 

4.4 

6.3 

27 

^J096^ 

6.5 

8.7 

30 

.6731 

3.8 

5.1 

27 

3J181 

12.9 

14.9 

36 

2.5958 

10.3 

12.3 

33 

2.3776 

9.4 

12.6 

32 

1.1176 

4.7 

6.0 

28 

1.2526 

6.1 

8.2 

29 

.6637 

3.4 

4J0 

M 

1.4482 

5.7 

8.5 

29 

.7570 

2.8 

3.7 

21 

.8998 

3.7 

5.2 

27 

.6210 

2.0 

2.5 

13 

^368 

3.7 

5.4 

27 

.4564 

2.0 

2.6 

IS 

.4466 

2.3 

2.3 

25 

^0395 

6.5 

11.5 

29 

1.2939 

6.2 

8.9 

29 

.6250 

2.8 

4.0 

26 

1.1273 

5.8 

8.6 

29 

5363 

2.5 

3.5 

25 

.9696 

6.3 

7.9 

29 

.6121 

4.6 

5.4 

26 

.4974 

3.8 

45 

21 

.7291 

3.0 

4.1 

26 

.3862 

2.0 

2.4 

12 

.6597 

4.1 

5.6 

27 

.4029 

2.7 

3.4 

21 

.7161 

3.1 

3.1 

26 

.6621 

3.6 

5.0 

27 

.3956 

1.9 

2.4 

14 

.2879 

1.6 

1.6 

9 

.9822 

5.2 

7.2 

28 

S426 

2.9 

4.1 

26 
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333 


3(716 


11 


MED 


12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG 

12 

SURG* 

12 

SURG 

12 

SURG 

12 

SURG' 

12 

SURG 

12 

SURG 

12 

MED 

12 

MED 

12 

MED 

12 

MED 

12 

MED 

12 

MED* 

12 

MED 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG 

13 

SURG' 

13 

SURG 

13 

SURG 

13 

SURG 

13 

MED 

13 

MED 

13 

I^D 

13 

MED 

14 

SURG 

14 

SURG 

14 

MED 

14 

MED 

14 

SURG 

14 

SURG' 

14 


MED 


OTHER  KIDNEY  AND  URINARY  TRACT  DIAGNOSES 
AGE  0-17. 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  „  ... 

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC  

TRANSURETHRAL  PROSTATECTOMY  WITH  CC  

TRANSURETHRAL  PROSTATECTOMY  W/O  CC  

TESTES  PROCEDURES.  FOR- MAUGNANCY  

TESTES  PROCEDURES.  NON-MAUGNANCY  AGE  >17 

TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

PENIS  PROCEDURES 

CIRCUMCISION  AGE  >17  

CIRCUMCISION  AGE  0-17 „ „  .    "  ' 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PFJOCE- 
DURES  FOR  MAUGNANCY. 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC 
EXCEPT  FOR  MALIGNANCY. 

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  WITH 
CC. 

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  W/O 
CC. 

BENIGN  PROSTATIC  HYPERTROPHY  WITH  CC  

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC  _.. 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYS- 
TEM. 

STERILIZATION.  MALE  „.„ 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY 
AND  RADICAL  VULVECTOIY. 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ 
ADNEXAL  MALIG  WITH  CC. 

UTERINE.  ADNEXA  PROC  FOR  NON-OVARIAN/ 
ADNEXAL  MALIG  W/O  CC. 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUC- 
TIVE PROCEDURES. 

UTERINE  AND  ADNEXA  PROC  FOR  OVARIAN  OR 
ADNEXAL  MALIG. 

UTERINE  AND  ADNEXA  PROC  FOR  NON-MALIG- 
NANCY WITH  CC. 

UTERINE  AND  ADNEXA  PROC  FOR  NON-MAUG- 
NANCY W/O  CC. 

VAGINA.  CERVIX  AND  VULVA  PROCEDURES 

LAPAROSCOPY  AND  INOSIONAL  TUBAL  INTERRUP- 
TION. 

ENDOSCOPIC  TUBAL  INTERRUPTION  

D&C.  CONIZATION  AND  RADIO-IMPLANT,  FOR  MAUG- 
NANCY. 

D&C.  CONIZATION  EXCEPT  FOR  MALIGNANCY  

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PRO- 
CEDURES. 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM 
WITH  CC. 

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W/ 
OCC. 

INFECTIONS.  FEMALE  REPRODUCTIVE  SYSTEM  

MENSTRUAL  AND  OTHER  FEMALE  REPRODUCTIVE 
SYSTEM  DISORDERS. 

CESAREAN  SECTION  W  CC  ...._ 

CESAREAN  SECTION  W/O  CC 

VAGINAL  DELIVERY  W  COMPUCATING  DIAGNOSES  .. 

VAGINAL  DEUVERY  W/O  COMPUCATING  DIAG- 
NOSES. 

VAGINAL  DELIVERY  W  STERILIZATION  ANDTOR  D&C  . 

VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL 
AND/OR  D&C. 

POSTPARTUM  AND  POST  ABORTION  DIAGNOSES  W/ 
O  O.R.  PROCEDURE 


Relative 
weights 


.9635 

1.7574 
1.3666 
.8540 
.6057 
.9400 
.8143 
/a78 
.9631 
.5848 
.3912 
1.0181 

.7345 

.9358 

.4888 

.6848 
.3888 
.6672 

.3443 

.5328 

1.9705 

1.3837 

.8731 

.7112 

2.3166 

1.1056 

.7850 

.8146 
1.0099 

.5145 
.6350 

.5962 
1.6991 

1.1959 

.4774 

.9485 
.5220 

J765 
.6318 
.5119 
.3219 

.5927 
.7042 

.3877 


Geo- 
metric 
mean 
LOS 


5.1 

7.4 
62 
4.3 
3.2 
38 
3.1 
2.4 
3.1 
2.6 
1.7 
3.1 

3.2 

53 

25 

3.9 
2.3 
4.6 

1.3 
3.1 
8.8 

6.5 

4.4 

3.5 

9.3 

5.2 

3.9 

3.8 
3.2 

1.4 
2.9 

2.6 
66 

6.2 

2.6 

5.8 
3.0 

4.9 
3.8 
3.1 
20 

2.6 
4.4 

2.5 


Arithmetic 
mean 
LOS 


7.2 

8.1 
6.6 
5.2 
3.6 
5.8 
4.6 
2.4 
4.0 
3.8 
1.7 
4.3 

4.6 

7.9 

3.9 

5.5 
3.3 
55 

1.3 

4.3 
107 

7.6 

4.7 

4.0 

11.5 

5.9 

4.1 

4.7 

5.0 

1.4 
3.9 

3.8 
9.6 

94 

3.6 

7.5 
4.4 

5.9 
40 
43 
2.2 

3.2 
4.4 

3.4 


Outlier 
ttireshold 


28 

25 
19 
23 
11 
27 
26 
13 
25 
26 
6 
26 

26 

28 

26 

27 
22 
27 

5 

26 
32 

29 

13 

15 

32 

21 

11 

25 
26 

5 
23 

26 
30 

29 

26 

29 
26 

24 
10 
26 

7 

16 
27 

22 
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377 

378 
379 
380 
381  . 

362. 
383. 

384. 

385. 

386. 

387. 
388  . 
389. 
390. 
391  . 
392.. 
393.. 
394.. 

395.. 
396.. 
397.. 
398.. 

399.. 

400.. 

401  .. 

402  .. 

403.. 
404.. 
405.. 

406.. 

407.. 

408.. 

409.. 
410.. 

411  .. 
412.. 
413.. 

414.. 

415.. 

416.. 
417.. 
418.. 

419.. 
420.. 
421  .. 


14 

14 
14 
14 
14 

14 
14 

14 

15 

15 

15 
15 
15 
15 
15 
16 
16 
16 

16 
16 
16 
16 

16 

17 

17 

17 

17 
17 
17 

17 

17 

17 

17 
17 

17 
17 
17 

17 

18 

18 
18 
18 

18 
18 

18 


SURG 

MED 
MED 
MED 
SURG 

MED 
MED 

MED 

MED' 

MED' 

MED' 

MED' 

MED 

MED 

MED' 

SURG 

SURG' 

SURG 

MED 
MED 
MED 
MED 

MED 

SURG 

SURG 

SURG 

MED 

MED 
MED' 

SURG 

SURG 

SURG 

MED 
MED 

MED 
MED 
MED 

MED 

SURG 

MED 
MED 
MED 

MED 
IMED 
MED 


POSTPARTUM  AND  POST  ABORTION  DIAGNOSES  W 

OR.  PROCEDURE. 

ECTOPIC  PREGNANCY  

THREATENED  ABORTION 

ABORTION  W/0  D4C  

ABORTION   W   D4C.   ASPIRATION   CURETTAGE  OR 

HYSTEROTOMY. 

FALSE  LABOR  

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COM^ 

PLICATIONS. 
OTHER   ANTEPARTUM    DIAGNOSES   W/0    MEDICAL 

COMPLICATIONS. 
NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER 

ACUTE  CARE  FACILITY. 
EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS 

SYNDROME.  NEONATE. 

PREMATURITY  W  MAJOR  PROBLEMS 

PREMATURITY  W/O  MAJOR  PROBLEMS  

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS 

NEONATE  W  OTHER  SIGNIRCANT  PROBLEMS  

NORMAL  NEWBORN  

SPLENECTOMY  AGE  >17 

SPLENECTOMY  AGE  0-17  

OTHER  OR.   PROCEDURES  OF  THE  BLOOD  AND 

BLOOD  FORMING  ORGANS. 

RED  BLOOD  CELL  DISORDERS  AGE  >17 

RED  BLOOD  CELL  DISORDERS  AGE  0-17 

COAGULATION  DISORDERS 

RETICULOENDOTHELIAL  AND  IMMUNITY  DISORDERS 

WITHCC. 

RETICULOENDOTHELIAL  AND  IMMUNITY  DISORDERS 

W/OCC. 
LYMPHOMA  AND  LEUKEMIA  W  MAJOR  O.R.  PROCE- 
DURE. 
LYMPHOMA  AND  NON-ACUTE  LEUKEMIA  W  OTHER 

OR.  PROC  W  CC. 
LYMPHOMA  AND  NON-ACUTE  LEUKEMIA  W  OTHER 

O.R.  PROC  W/0  CC. 

LYMPHOMA  AND  NON-ACUTE  LEUKEMIA  W  CC  

LYMPHOMA  AND  NON-ACUTE  LEUKEMIA  W/0  CC  

ACUTE  LEUKEMIA  W/0  MAJOR  O.R.   PROCEDURE 

AGE  0-17. 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 

MAJ  OR.  PROC  W  CC. 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 

MAJ  OR.  PROC  W/0  CC. 
MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W 

OTHER  O.R.  PROC. 

RADKJTHERAPY 

CHEMOTHERAPY   WITHOUT  ACUTE   LEUKEMiA' AS 

SECONDARY  DIAGNOSIS. 
HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY 
HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 
OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 

DIAG  WITHCC. 
OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL 

DIAG  W/0  CC. 
OR.  PROCEDURE  FOR  INFECTIOUS  AND  PARASITK; 

DISEASES. 

SEPTECEMIA  AGE  >17 

SEPTECEMIA  AGE  0-17  

POSTOPERATIVE     AND     POST-TRAUMATIc'    iNFEC^ 

TONS. 
FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  WITH  CC 
FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC 
VIRAL  ILLNESS  AGE  >17 


Relative 
weights 


.8206 

.7600 
.3340 
.2876 
.3917 

.1196 
.4085 

.2681 

1.2635 

3.7681 


Geo- 
metric 
mean 
LOS 


1.6720 

.7382 

1.0748 

2.6043 

1.1233 

1.4262 

.9901 
.6680 

.4297 

.4836 

1.3852 

.7095 

3.5565 

1.5145 
.6682 
.9674 

.9525 
.6343 
.6746 


2.9 

3.1 
2.3 
1.6 
1.6 

1.1 
3.1 

2.1 

1.8 

17.9 


Arithmetic 
mean 
LOS 


1.8869 

13.3 

1.1952 

8.6 

1.4778 

4.7 

.9020 

4.2 

.2291 

3.1 

3.2631 

10.6 

1.5706 

9.1 

1.6796 

5.3 

.8073 

4.5 

.3303 

1.9 

1.2331 

5.3 

1.2443 

6.1 

.6844 

4.0 

2.5268 

8.1 

2.3759 

10.0 

.8814 

3.3 

7.8 
3.8 
4.9 

9.9 

4.5 

4.9 

5.8 
2.9 

2.2 
2.1 
7.2 

4.1 

14.1 

7.2 
5.0 
6.2 

5.5 
4.2 
4.2 


4.4 

3.6 
3.4 
2.1 
1.9 

1.3 
4.3 

2.9 

1.8 

17.9 

13.3 
8.6 

10.1 
6.9 
3.1 

13.9 
9.1 
9.8 

6.2 
2.4 
7.3 
7.8 

5.1 
12.4 
14.6 

5.1 

11.2 
5.4 
4.9 

13.4 

5.9 

8.4 

8.5 
3.6 

3.0 

3.3 

10.6 

6.0 

19.6 

9.9 
5.9 
7.9 

7.0 
6.1 
5.3 


Outlier 
threshold 


26 

16 

25 

10 

9 

3 
26 

20 

25 

41 

36 
32 
28 
27 
11 
34 
32 
28 

27 
17 
28 
29 

27 

31 

33 

26 

31 
27 
28 

33 

28 

28 

29 

20 

21 
25 
30 

27 

37 

30 
28 
29 

28 
27 

27 


IMI 
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Table  5.— Ijst  of  Diagnosis  Related  Groups  (ORGS).  Relative  Weighting  Factors,  Geometric  Mean 
Length  of  Stay,  and  Length  of  Stay  Outuer  Cutoff  Points  Used  in  the  Prospective  Payment 
System— Continued 


1  i 

Relative 

Geo- 

jnetrk; 

Arithmetic 

Outlier 

weights 

mean 
LOS 

rnean 
LOS 

ttveshold 

422.. 

«• 

MED 

VIRAL  ILLNESS  AND  FEVER  OF  UNKNOWN  ORIGIN 
AGE  0-17. 

.6417 

3.7 

49 

27 

423.. 

18 

MED 

OTHER  INFECTIOUS  AND  PARASITIC  DISEASES  DI- 
AGNOSES. 

1.6236 

7.7 

10.7 

31 

424.. 

19 

SURQ 

OR.    PROCEDURE   W   PRINOPAL   DIAGNOSES   OF 
MENTAL  ILLNESS. 

2.435? 

13.9 

22.8 

37 

425.. 

19 

MED 

ACUTE   ADJUST    REACT   AND    DISTURBANCES    OF 
PSYCHOSOCIAL  DYSFUNCTION. 

.7096 

43 

6.0 

27 

426.. 

19 

MED 

DEPRESSIVE  NEUROSES „ 

.6107 

5.0 

7.1 

28 

427.. 

19 
19 

MED 
MED 

NEUROSES  EXCEPT  DEPRESSIVE  

.6127 
.7005 

49 

57 

7.3 
9.2 

28 

428.. 

DISORDERS  OF  PERSONAUTY  AND  IMPULSE  CON- 

29 

TROL 

429.. 

19 

MED 

ORGANIC  DISTURBANCES  AND  MENTAL  RETARDA- 
TION. 

.9325 

7.4 

10.9 

30 

430.. 

19 

MED 

PSYCHOSES „ 

.9110 

8.4 

12.0 

31 

431  .. 

19 
19 
20 

MED 
MED 
MED 

CHILDHOOD  MENTAL  DISORDERS  „.._ 

.7070 
.7276 
.3534 

5.9 
4.4 
28 

8.8 
7.1 
4.2 

?9 

432  .. 

OTHER  MENTAL  DISORDER  DIAGNOSES  

27 

433.. 

ALCOHOL/DRUG    ABUSE    OR    DEPENDENCE.    LEFT 

AMA. 
ALCAJRUG   ABUSE   OR   DEPENDENCE.   DETOX  OR 

26 

434  .. 

20 

MED 

.7307 

5.1 

69 

28 

OTHER  SYMPT  TRT  WITH  CC. 

435  .. 

20 

MED 

ALC/DRUQ    ABUSE  OR   DEPENDENCE.   DETOX   OR 
OTHER  SYMPT  TRT  W/0  CC. 

.4531 

4.2 

S.8 

27 

436.. 

20 

MED 

ALC/DRUQ  DEPENDENCE  W  «EHABILfTAT10N  THER- 
APY. 
ALC/DRUG   DEPENDENCE.  COMBINEO  REHAB  AND 

.9758 

15.1 

17.8 

38 

437.. 

20 

MED 

1.0013 

12  8 

15.1 

36 

DETOX  THERAPY. 

438  .. 

NO  LONGER  VALID 

.0000 

0 

0 

0 

439.. 

21 

21 
21 
21 

SURG 
SURG 
SURQ 
SURQ 

SKIN  GRAFTS  FOR  INJURIES  „ 

1.3752 

1.7029 

.7123 

1.9249 

•  W 

6.0 
7.6 
2.2 
5.8 

98 

11.8 

3.6 

9.2 

29 

440.. 

WOUND  DEBRIDEMENTS  FOR  INJURIES  

31 

441  .. 

HAND  PROCEDURES  FOR  INJURIES  

25 

442  .. 

OTHER  OR.  PROCEDURES  FOR  INJURIES  WITH  CC  . 

29 

443. 

21 

SURG 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W«  CC  ... 

.7348 

24 

3.4 

25 

444    . 

21 
21 

21 
21 
21 

MED 

MED 

MED^ 

MED 

MED^ 

TRAUMATIC  INJURY  AGE  »  17  WOC 

.7418 

.4as« 

.4954 
.4840 
.3584 

49 
32 
24 
25 
2.9 

65 
42 

Z4 
3.3 
2.9 

28 

445  .. 

TRAUMATIC  INJURY  AGE  >  17  WtO  CC  

26 

446.. 

TRAUMATIC  INJURY  AGE  0-17  

22 

447  .. 

ALLERGIC  REACTIONS  AGE  >1T  

22 

448.. 

Al  1  FRGIC  REACTIONS  AGE  0-17  „ 

17 

449.. 

21 

MED 

POISONING  AND  TOXIC  EFFECTS  OF  DRUGS  AGE 

>17WITHCC. 

.7947 

3.8 

5.4 

27 

450.. 

21 

MED 

POISONING  AND  TOXIC  EFFECTS  OF  DRUGS  AGE 
>17W/0CC. 

.4211 

2.2 

2.9 

19 

451  .. 

21 

WED 

POISONING  AND  TOXIC  EFFECTS  OF  DRUGS  AGE  0- 

17. 
COMPLICATIONS  OF  TREATMENT  WITH  CC  ._.„ 

1.0260 

4.2 

6.0 

27 

462.. 

21 

MED 

.8204 

4.0 

5.8 

27 

453.. 

21 
21 

MED 
MED 

COMPLICATIONS  OF  TREATMENT  W/O  CC  

.4165 
.9104 

26 
42 

3.5 

6.6 

23 

454.. 

OTHER  INJURY.  POISONWQ  AND  TOJOC  EFF  DIAG 

27 

WITH  CC. 

455.. 

21 

MEO 

OTHER  INJURY,  POISONING  AND  TOXIC  EFF  DIAG  W/ 
OCC. 

.4150 

2.3 

33 

23 

466  .. 

22 

MED 

BURNS,  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 
FACILITY. 

2.1829 

5.1 

10.5 

28 

457.. 

22 
22 
22 

MED 

SURG 

SURG 

EXTENSIVE  BURNS  W/O  OR.  PROCEDURE  

1.6787 
3.7710 
2.0719 

2.7 
15.1 
10.6 

5.4 

21.7 
15.2 

26 

4>lt.. 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT 

38 

M.. 

NON-EXTENSIVE  BURNS  W  WOUND  DEBRIDEMENT 

34 

OR  OTHER  O.R.  PROC. 

460.. 

22 

MED 

NON-EXTENSIVE  BURNS  VIK) OR.  PROCEDURE  

1.0526 

6.0 

87 

29 

461  .. 

23 

SURG 

O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W 
HEALTH  SERVICES 

.6715 

24 

5.0 

25 

462.. 

23 

MED 

REHABILITATION „ 

1.7238 

13.5 

17.0 

36 

463  .. 

23 
23 
23 

MED 
MED 
MED 

SIGNS  AND  SYMPTOMS  W  CC 

.7228 
.4584 
.3639 

4.7 
2.9 
19 

6.4 
38 
2.9 

28 

464  .. 

SIGNS  AND  SYMPTOMS  W/O  CC 

25 

465.. 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SEC- 

19 

ONDARY  DIAGNOSIS. 

466  .. 

23 

MED 

AFTERCARE    W/O    HISTORY    OF    MALIGNANCY    AS 
SECONDARY  DIAGNOSIS. 

.5402 

24 

.. 

25 

467.. 

23 

MED 

OTHER  FACTORS  INFLUENONG  HEALTH  STATUS  

.4097 

25 

49 

25 
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^"^'lENG^^OP   Zav"^^?.^^^^^  ^'^^    ^°^^^^'    ""'^^'^^    WEIGHTING    FACTORS.    GEOMETRIC    MEAN 
S^S?Elll-5:ominil^  °^'^"    ^^^"^    ^°"^^    ^^^°    "^    ^"^    PROSPECTIVE    PAYMENT 


468. 

469. 

470. 
471  .. 

472.. 
473.. 

474.. 
475.. 

476.. 

477.. 

478  _ 

479  _ 
460.. 
481  .. 
482.. 

483.. 

484.. 
485.. 

486.. 

487.. 
488.. 

489.. 
490.. 
491  .. 

492.. 

493.. 

494.. 


08 

22 

17 

04 
04 


n 

SURG 

SURG 
MED 


MED 


Relative 
weights 


05 
05 


24 
24 

24 

24 

25 
25 
25 
08 

17 

07 

07 


SURG 
SURG 
SURG 
SURG 
SURG 

SURG 

SURG 
SURG 

SURG 

MED 

SURG 

MED 

MED 

SURG 

MED 

SURG 

SURG 


EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 
CIPAL DIAGNOSIS. 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DI- 
AGNOSIS. 

UNQROUPABLE 

BILATERAL  OR  MULTIPLE  MAJOR  JOINf  PTOCS  OF 
LOWER  EXTREMITY. 

EXTENSIVE  BURNS  W  O.R.  PROCEDURE 

ACUTE   LEUKEMIA  W/O  MAJOR  O.R.   PROCEDURE 
AGE  >17. 

NO  LONGER  VALID 

RESPIRATORY  SYSTEM  DIAGNOSi's  WITH  VENTILA- 
TOR SUPPORT. 

PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRIN- 
CIPAL DIAGNOSIS. 

NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO 
PRINCIPAL  DIAGNOSIS. 

OTHER  VASCULAR  PROCEDURES  W  CC 

OTHER  VASCULAR  PROCEDURES  W/O  Cc'Z* 

UVER  TRANSPLANT 

BONE  MARROW  TRANSPLANT " 

TRACHEOSTOMY  FOR  FACE,  MOUTH  AND  NECKDI- 
AGNOSES. 

TRACHEOSTOMY  EXCEPT  FOR  FACE.  MOUTH  AND 
NECK  DIAGNOSES. 

9!^^'^^^'^  ''O"  MULTIPLE  SIGNIFICANT  TRAUMA 

UMB    REATTACH..    HIP   AND   FEMUR   PROCS    FOR 
MULTI  SIGN  TRAUMA. 

OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIQNIF^ 
CANT  TRAUMA. 

OTHER  MULTIPLE  SIGNIRCANT  TRAUMA  ... 

HIV  W  EXTENSIVE  O.R.  PROCEDURE 

HIV  W  MAJOR  RELATED  CONDmON  .....".";; 

HIV  W  OR  W/O  OTHER  RELATED  CONDTHON  

MAJOR  JOINT  AND  LIMB  REATTACHMENT  PROCE- 
DURES-UPPER EXTREMITY. 

CHEMOTHERAPY  WITH  ACUTE  LEUKEMIA  AS  SEC- 
ONDARY  DIAGNOSIS. 

LAPAROSCOPIC    CHOLECYSTECTOMY    W/O    CDE 
WITHCC. 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  CD  E  W/ 
OCC. 


3.4738 

.0000 

.0000 
3.8676 

11.7320 
3.5674 

.0000 
3.7201 

2.2246 

1.4653 

2.1886 

1.2715 

18.1690 

13.7690 

3.5092 

16.7948 

5.7234 
3.1528 

4.6634 

1.9084 
4.4734 
1.8551 
1.1264 
1.6134 

3.6142 

1.5282 

.8225 


Not*  Relative  weights  ar,  bas«J  on  M^Jteare  patl,;;t  data  and  rroyTS^  ^ 

Table  6a,--New  Diagnosis  Cooes 


Diagnosis 
code 


077.98 

077.99 

078.10 

078.11 

078.19 

078.88 

079.4 

079.50 

079.51 

079.52 

079.53 

079.59 

079.88 

079.89 


Descflpiton 


Unspedfied  disease  o«  conjunctiva  due  to  CNamydta 

Uj^pecifled  diseases  of  conjunctiva  due  to  viruses 

§J^  SZS  SS  S  SS^r '='*'^' *-^^  "^  ••«  •••"•" 

Human  papiUoma  virus  „ ..„ — 

Retrovirus,  unspedfted  i!!.".."!"!""!!!!.!.!!!!!!"' 

Human  T-ce«  lymph^rophlc  vinjs.  type  I  [HTLVWJ'"!.".*'.."!  " 

[wrrian  T-ce«  lympholrophic  vinjs.  type  II  [HTLV-IIJ  

"""wn  immunodeficiency  virus,  type  2  [HIV  2] 

Other  specified  retrovlnjs  

Other  specified  chlamydial  Infections ..! 

Other  specified  viral  Infections 


>■•••••«••••••„,„ 


CC 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


Geo- 
metric 
mean 
LOS 


12.9 

.0 

.0 
10.6 

17.7 
9.5 

.0 
9.8 

13.4 

6.0 

6.6 

3.9 

27.0 

35.3 

13.3 

43.2 

13.7 
12.3 

10.3 

7.3 
15.8 
8.7 
5.3 
5.0 

11.0 

4.3 

1.7 


Arithmetic 
mean 
LOS 


MOC 


18.4 

.0 

.0 
12.4 

30.9 
16.9 

.0 
14.2 

16.6 

9.9 

9.9 

5.2 

36.3 

38.4 

17.4 

55.6 

21.2 
15.7 

16.5 

11.1 

21.8 

13.4 

8.4 

6.0 

17.2 

6.2 

2.3 


OutHer 
threshold 


36 
0 

0 

34 

41 
33 

0 
33 

36 

29 

30 
27 
50 
58 

36 

66 

37 
35 

33 

30 
39 
32 
28 
28 

34 

27 

13 


02 
02 
09 
09 
09 
18 
18 
18 
18 
18 
16 
16 
16 
18 


DRQ 


46.  47.  46 

46.  47.  46 

283.284 

283.284 

283,284 

421,422 

421.422 

421.422 

421.422 

421,422 

421,422 

421.422 

421.422 

421.422 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagnosis 
code 


079.98 

079.99 

068.82 
114.4 

114.5 

250.02 

250.03 

250.12 

250.13 

250.22 

250.23 

250.32 

250.33 

250.42 

250.43 

250.52 

250.53 

250.62 

250.63 

250.72 

250.73 

250.82 

250.83 

250.92 

250.93 

283.10 

283.11 

283.19 


337.20 
337.21 
337.22 
337.29 
344.81 
344.89 
355.71 
355.79 
433.00 
433.01 


Description 


Unspecified  chlamydial  infections 


Unspecified  vital  infections 


Babesiosis 

Chronic  pulmonary  coccidioidomycosis 


Pulnwnary  coccidioidomycosis,  unspecified 


Diabetes  mellitus  without  mention  of  complication,  type  II  [non-insulin  dependent  type] 
[NIDDM  type]  [adult-onset  type]  or  unspecified  type,  uncontrolled. 

Diat>etes  mellitus  without  mention  of  complication,  type  I  [insulin  dependent  type] 
[IDDM]  [juvenile  type],  uncontrolled. 

Diabetes  with  (cetoaddosis,  type  II  [r>on-insulin  dependent  type]  [NIDDM  type]  [adult- 
onset  type]  or  unspecified  type,  uncontrolled. 

Diabetes  with  ketoacidosis,  type  I  [insulin  dependent  type]  [IDDM]  [juvenile  type],  un- 
controlled. 

Diabetes  with  hyperosmolartty  con«.  type  II  [non-insulin  dependent  type]  [NIDDM  type] 
[adult-onset  type]  or  unspecified  type,  uncontrolled. 

Diabetes  with  hyperosmolartty  coma,  type  I  [insulin  dependent  type]  [IDDM]  [juvenile 
type],  uncontrolled. 

Diabetes  with  other  coma,  type  II  [non-insulin  dependent  type]  [NIDDM  type]  [adult- 
onset  type]  or  unspecified  type,  uncontrolled. 

Diabetes  with  other  coma,  type  I  [insulin  dependent  type]  [IDDM]  [juvenile  type],  un- 
controlled. 

Diabetes  with  renal  manifestations,  type  II  [non-Insulin  dependent  type]  [NIDDM  type] 
[adult-onset  type]  or  unspecified  type,  uncontrolled. 

Diabetes  with  renal  manifestations,  type  I  [insulin  dependent  type]  [IDDM]  [juvenile 
type],  uncontrolled. 

Diabetes  with  ophthalmic  manifestations,  type  II  [non-insulin  dependent  type]  [NIDDM 
type)  [adutt-onset  type]  or  unspecified  type,  uncontrolled. 

Diabetes  with  ophthalmic  manifestations,  type  I  [insuHn  dependent  type]  [IDDM]  Quve- 
nile  type],  uncontrolled. 

Diabetes  with  neurological  nanlfestations,  type  11  [non-insulin  dependent  type]  [NIDDM 
type]  [adutt-onset  type]  or  unspecified  type,  uncontrolled. 

Diabetes  with  neurological  manifestations,  type  I  [insulin  dependent  type]  [IDDM]  [juve- 
nile type],  uncontrolled. 

Diabetes  with  peripheral  circulatory  disorders,  type  II  [non-insulin  dependent  type] 
[NIDDM  type]  [adult-onset  type]  or  unspecified  type,  uncontrolled. 

Diabetes  with  peripheral  circulatory  disorders,  type  I  [insuHn  dependent  type]  [IDDM] 
Quvenile  type],  uncontrolled. 

Diabetes  with  other  specified  manifestations,  type  II  [non-insuBn  dependent  type] 
[NIDDM  type]  [adult-onset  type]  or  unspecified  type,  uncontrolled. 

Diabetes  with  other  specified  mjuilfestations,  type  I  [insulin  dependent  type]  [IDDM]  [ju- 
venile type],  uncontrolled. 

Diabetes  with  unspecified  complication,  type  II  [non-insulin  dependent  type]  [NIDDM 
type]  [adult-onset  type]  or  unspecified  type.  uncontroHed. 

Diabetes  with  unspecified  complication,  type  I  [insulin  dependent  type]  [IDDM]  [juvenile 
type],  uncontrolled. 

Non-auto-immur>e  henfH>lytic  anemia,  unspecified 


Hemolytic  uremic  syndrome 


Other  norvautoinvnune  henx)lytic  anemias 


Reflex  sympathetic  dystrophy,  unspecified 

Reflex  sympathetic  dystrophy  of  the  upper  limb 

Reflex  sympathet)C  dystrophy  of  the  lower  limb 

Reflex  sympathetic  dystrophy  of  other  specified  site 

Other  specified  paralytic  syndromes,  kx*ed-in  state 

Other  specified  paralytic  syrtdromes.  other  specified  paralytic  syrtdrome 

Causalgia  of  lower  limb  

Other  mononeuritis  of  lower  Umb  !.!!!!!!!!!!!!!!!!!!!!!!! 

Ocdusion  and  stenosis  of  basilar  artery,  without  mention  of  cerebral  infarction 
Occlusion  and  stenosis  of  basilar  artery,  with  cerebral  infarction 


433.10  I  Ocdusion  and  stenosis  of  carotid  artery,  without  nwition  of  cerebral  infarction  N 


CC 


MDC 


18 
25 
18 
25 
18 
04 
25 
04 
25 
10 

10 

10 

10 

10 

10 

10 

10 

11 
11 

02 

02 

01 

01 

05 

05 

10 

10 

10 

10 

15 
16 
25 
15 
16 
25 
15 
16 
25 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
15 
01 


DRG 


421.422 

490 

421.422 

490 

423 

79.  80.  81 

489 

79,  80,  81 

489 

294.  295 

294.295 

294.295 

294.  295 

294.295 

294,295 

294,295 

294,295 

331.332,333 

331.332.333 

46,  47,  48 

46.  47.  48 

18.  19 

18.  19 

130.  131 

130,  131 

294.295 

294.295 

294.295 

294.295 

'  387.  389.  395. 
396,490 

'  387,  389,  395. 
396.490 

'387.389.395. 
396.490 

18,  19 

18.  19 

18.  19 

18.  19 

34.35 

34.35 

18.  19 

18.19 

15 

14 

*  387.  389 

15 
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Table  6a.— New  Diagnosis  Cooes— Continued 


CXi^nosIs 
cod* 


433.11 

433.20 
433.21 

433.30 

433.31 

433.80 


Oescrtptlon 


OockJsJon  and  stenosis  of  carotJd  artery,  with  cerebral  Infarction 

Oodusion  and  stenosis  o«  vertebral  artery,  wittxxit  mention  of  cerebral  InfarctJoo 
Oodusion  and  stenosis  of  vertebral  artery,  with  cerebral  Infarction  


Oodusion  and  stenosis  of  rnultlple  and  bilaleral  arteries,  vWthout  mention  of  cerebral  In- 
farction. 

Occlusion  and  stenosis  of  multiple  and  bilateral  arteries,  with  cerebral  infarction 


Occlusfon  and  stenosis  of  other  specified  precerebral  artery,  without  mention  of  cere- 
bral Infarction. 
433.81    Occlusion  and  stenosis  of  other  specified  precerebral  artery,  with  cerebral  infarction  .... 

433.90 

433.91    Oodusion  and  stenosis  of  unspedfied  precerebral  artery,  with  cerebral  infarction  .. 

Cerebral  thrombosis  without  mention  of  cerebral  Infarction  ...._ 

Cerebral  thrombosis  with  cerebral  infarctkxi 

Cerebral  embolism  without  mention  of  cerebral  infarctloo 

Cerebral  embolism  with  cerebral  Infarction  .. 

Cerebral  artery  occlusion,  unspecified,  without  mention  of  cerebral  Infarction 

Cerebral  artery  ocdusion,  unspecified,  with  cerebral  infarction 


434.00 
434.01 
434.10 
434.11 
434.90 
434.91 


440.23 
440.24 

440.29 

441.6 

441.7 

451.82 

451.83 

451.84 

530.10 

530.11 

530.19 

530.81 

530.82 

530.83 

530.84 

530.89 
704.02 
733.10 

733.11 

733.12 

733.13 

733.14 

733.15 

733.16 

733.19 

747.60 
747.61 
747.62 
747.63 
747.64 
747.69 
747.82 


Atherosclerosis  of  the  extremities  with  ulceration 
Athenxderosis  of  the  extremities  with  gangrene 

Other  atherosderosis  of  the  extremiiias  . 


Thoracoabdominal  aneurysm,  ruptured. " '  " 

Thoracoabdominal  aneurysm,  wtthom  inentlon  of  njpijii'Zl'Z! "Ill™ 
Phlebitis  and  thrombophlebitis  of  superficial  veins  of  the  upper  «»trernitiM" 

Phlebitis  and  thrombophlebitis  of  deep  velne  of  the  upper  extremities 

Phlebitis  and  thrombophlebitis  of  the  upper  extremities,  unspecified 

Esophagitis,  unspedfied "' 

Reflux  esophagitts  _„ ™"~~.™* ~..~....'.. 

Other  esophagitis '-""!"!"..,. ™ 

Esophageal  reflux ^ _ "™ 

Esophageal  hemorrhage ""'""""' 

Esophageal  leukoplakia ~'" '^ 

Tracheoesophageal  fistula !.ZZ™L.      '     ~ 


Other  specified  disorders  of  the  eaopfuigus 

Tetogen  effluvim  

Pathologic  fracture,  unspedlled  tlt»Z"Z"Z 


Pathologic  fracture  of  the  humerus „ 

Pathotegk:  fracture  of  distalradius  and  ulna 

Pathologic  fracture  of  vertebrae  

Pathologic  fracture  of  neck  of  femur 

Pathologic  fracture  of  other  spedfied  part  of  femur 

Pathotogte  fracture  of  tibia  or  fibula 

Pathok5gic  fracture  of  ottier  spedfied  site 


Anomaly  of  the  peripheral  vascular  system,  unspecified  sita 

Gastrolntestina)  vessel  anomaly  . „ ^ 

Renal  vessel  anomaly  '™m!!!!Z!!!!~!™„.!!!!! 

Upper  limb  vessel  arxjmaty "!!"""""'"""""""" 

Lower  limb  vessel  anomaly ~'Z~.~. „„~™ 

Anomalies  of  other  specified  sites  of  periphereii  \«s(xii£v  s^ 
Spinal  vessel  anomaly „ 


CC 


N 
Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 

Y 

N 
Y 

N 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
N 
Y 

N 
H 
Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

N 
N 
N 
N 
N 
N 
N 


MDC 


01 

15 
01 
01 
15 
01 

01 

15 
01 

01 
15 
01 


DRQ 


01 

15 

01 

15 

01 

IS 

01 

15 

01 

15 

01 

15 

01 

15 

OS 

05 

15 

05 

05 

05 

OS 

05 

05 

06 

0« 

06 

06 

06 

06 

06 

15 

06 

09 

06 

15 

08 

15 

08 

15 

08 

15 

08 

15 

08 

15 

08 

15 

08 

15 

05 

05 

05 

05 

05 

05 

01 


14 

'387,389 

15 

14 

'387,369 

15 

14 

'387.389 

15 

14 

'387,389 
15 


14 

'387.389 

15 

'387,389 

14 

'387,389 

15 

'387,389 

14 

'387.389 

15 

'387.389 

14 

'387.389 

130.  131 

130.131 

'387.389 

130.131 

13a  131 

130. 131 

130.  131 

130. 131 

130.  131 

182.  183,  184 

182,  183.  184 

182.  183.  164 

182.  183.  184 

174.  175 
182.  183,  184 
182.  183. 184 
'387,389 
182. 163. 164 
283.284 
239 

'387.389 
239 

'387,389 
239 

'387,389 
239 

'387,389 
239 

'387.389 
239 

'387,389 
239 

'387.389 
239 

'387,389 
130. 131 
130.  131 
130,  131 
130,  131 
130.  131 
130.  131 
I  34,^ 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagnosis 
code 


780.03 

788.20 

788.21 

788.29 

788.41 
788.42 
788.43 
788.61 
788.62 
788.69 
790.91 
790.92 
790.93 
790.99 
925.1 

925.2 


995.60 

995.61 

995.62 

995.63 

995.64 

995.65 

995.66 

995.67 

995.68 

995.69 

V05.3 

V05.4 

V09.0 

V09.1 

V09.2 
V09.3 
V09.4 
V09.50 

V09.51 

V09.6 
V09.70 

V09.71 

V09  80 

V09.81 

V09.90 

V09.91 
V72.81 
V72.82 
V72.83 
V72.84 
V72.85 
V73.88 
V73.89 
V73.98 
V73.99 


Description 


Persistent  vegetative  state 


Retention  of  urine,  unspecified 


Incomplete  bladder  emptying  

Other  specified  retention  of  urine 


Urinary  frequency  

Polyuria  

Nocturia 

Splitting  of  urinary  stream , 

Slowing  of  urinary  stream , 

Other  abnormality  of  urination 

Abnormal  arterial  Wood  gases 

Abnormal  coagulation  profile 

Elevated  prostate  specific  antigen 

Other  nonspecific  findings  on  examination  of  blood 
Crushing  injury  of  face  and  scalp , 


Crushing  Injury  of  neck 


Anaphylactic  shock  due  to  unspecified  fbod 

Anaphylactic  shock  due  to  peanuts 

Anaphylactic  shock  due  to  crustaceans  

Anaphylactic  shock  due  to  fruits  and  vegetables 

Anaphylactic  shock  due  to  tree  nuts  and  seeds  

Anaphylactic  shock  due  to  fish 

Anaphylactic  shock  due  to  food  additives  

Anaphylactic  shock  due  to  milk  products  

Anaphylactic  shock  due  to  eggs 

Anaphylactic  shock  due  to  other  specified  food 

[Need  for]  inoculation  against  viral  hepatitis  

[Need  for]  inoculation  against  varicella  

Infection  with  microorganisms  resistant  to  penk:illins 

Infection  with  microorganisms  resistant  to  cephalosporins  and  other  B-lactam  anti- 
biotics. 

Infection  with  microorganisms  resistant  to  macrolides 

Infection  with  microorganisms  resistant  to  tetracyclines  

Iniection  with  microorganisms  resistant  to  aminoglycosides 

Infection  with  microorganisms  resistant  to  quinolones  and  fluoroquinolones,  without 
mention  of  resistance  to  multiple  quinolones  and  fiuoroquinotones. 

Infection  with  microorganisms  resistant  to  quinolones  and  fluoroquinolones,  with  resist- 
arKe  to  multiple  quinokxies  and  fluoroquinolones. 

Infection  with  microorganisms  resistant  to  sulfonamides 

Infection  with  microorganisms  resistant  to  other  specified  antimicrobial  agents,  without 
mention  of  resistance  to  multiple  antimycobacterial  agents. 

Infection  with  microorganisms  resistant  to  other  specified  antimicrobial  agents,  with  re- 
sistance to  multiple  antimycobacterial  agents. 

Infection  with  microorganisms  resistant  to  other  specified  drugs,  without  mention  of  re- 
sistance to  multiple  dnjgs. 

Infection  with  mcroorganisms  resistant  to  other  specified  drugs,  with  resistance  to  mul- 
tiple drugs. 

Infection  with  dnjg-resistant  microorganisms,  unspecified,  without  mention  of  multiple 
drug  resistance. 

Infection  with  dmg-resistant  microorganisms,  unspecified,  with  multiple  dotg  resistance 

Pre-operative  cardiovascular  examination  

Pre-operative  respiratory  examinatk>n 

Other  specified  pre-operative  examination 

Pre-operative  examinatkjn,  unspecified  

Other  specified  examination  

Special  screening  examination  for  other  specified  chamydial  diseases 

Special  screening  examination  for  other  specified  viral  diseases 

Special  screening  examination  for  unspecified  chamydial  disease  

Special  screening  examination  for  unsf>ecified  viral  disease 


CC 


MDC 


01 
15 
11 
15 
11 
15 
11 
15 
11 
11 
11 
11 
11 
11 
23 
23 
23 
23 
21 
24 

21 
24 

21 
21 
21 
21 
21 
21 
21 
21 
21 
21 
23 
23 
18 
18 

18 
18 
18 
18 

18 

18 
18 

18 

18 

18 

18 

18 
23 
23 
23 
23 
23 
23 
23 
23 
23 


DRG 


23 

'  387,  389 

325,  326,  327 

'  387,  389 

325,  326,  327 

'  387,  389 

325,  326.  327 

'  387,  389 

325,  326,  327 

325.  326,  327 

325,  326,  327 

325,  326,  327 

325,  326,  327 

325,  326,  327 

463,  464 

463,  464 

463,  464 

463,  464 

444.  445,  446 

*487 

482 

444,  445,  446 

»487 

482 

447,  448 

447,448 

447,448 

447.  448 

447,448 

447,  448 

447,448 

447,448 

447,  448 

447,448 

467 

467 

423 

423 

423 
423 
423 
423 

423 

423 

423 

423 

423 

423 

423 

423 
467 
467 
467 
467 
467 
467 
467 
467 
467 


^  Diagnosis  code  is  classified  as  a  "ntajor  problem"  in  these  DRQs. 
'Diagnosis  code  is  assigned  to  the  "significant  head  ti^aunw"  body  site  category. 
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Table  6b.— New  Procedure  Cooes 


Procedure 
code 


54^ 


Description 


Perftoneal  lavage 


OR 


MDC> 


DRG 


Table  6c.— Invalid  Diagnosis  C^des^ 


Diagnosis 
code 


077.9 
078.1 
079.6 
079.9 

283.1 


344.8 
355.7 
433.0 
433.1 
433.2 
433.3 
433.8 
433.9 
434.0 

434.1 

434.9 

530.1 
530.8 
665.12 

665.14 
733.1 

747.6 
788.2 

788.4 
788.6 
790.9 
925 

V72.8 
V73.8 
V73.9 


Description 


Unspecified  diseases  of  conjunctiva  due  to  viruses  and  Chlamydiae 
Other  diseases  due  to  viruses  and  Chlamydiae,  viral  warts 
Other  specified  viral  and  Chlamydial  Infections 


CC 


MOC 


Unspecified  viral  and  Chlamydial  Infections „ ZZ..""Z1~~...    N 

NoTKWtolmmune  hemolytic  anemias  


Other  specified  paralytic  syndromes  

Other  mononeuritis  of  lower  limb  Z!".1Z!Z™~I."! 

Ocdueion  and  stenosis  of  the  basHar  artery .;..!1~!."IZ.~"™ 

Occlusion  and  stenosis  of  the  carotid  artery ll.Z'......'."l~Z 

Ocduston  and  stenosis  of  the  vertebral  artery .""!"""""! 

Occlusion  and  stenosis  of  multiple  and  bilateral  precerebral  arteries 

Occlusion  and  stenosis  of  other  specified  precerebral  artery 

Ocdueion  and  stenosis  of  unspecified  precerebral  artery 
Cerebral  thrombosis  


Cerebral  embolism 


N 
N 
Y 
Y 
Y 
Y 
N 
N 
Y 


Cerebral  artery  occlusion,  unspecified 


Esophagitis  „ „ _ 

Other  specified  disorders  of  esophagus I!!"""."""!."" 

Rupture  of  uterus  during  labor,  deUvered,  with  iniitfon'oif  ipo^iii^^ 

Rupture  of  uterus  during  labor,  pos^Mirtum  condWon  or  oompNcalion 
Pathological  fracture „ „ 


Other  anomalies  ol  peripheral  vascular  system 
Retention  of  urine 


Frequency  of  urination  and  polyuria 

Other  abnormality  of  urinaflon  ™"."™!™I.".™.!.".".       

Other  nonspecific  findings  on  examination  of  blood  ■■"™!!""!"""''"T 

Crushing  injury  of  face,  scalp  and  neck Jl""!!!!_!~  ~ ™!.™.""!.„.™Z. 

Other  special  examinations  __„ 

Special  screening  examination  for  other  spe<^  \Nni  aridBiia^^  

Speaal  screening  examination  for  unspedfied  viral  disease  ..„ „.. 


N 

N 
Y 

Y 
Y 

N 
Y 

N 
N 
N 
Y 

N 
N 
N 


2  ^  ^^^  ^^*°f  "**'  'diagnosis  codes  (4-  or  5-dlgits)  that  wnTI  be  considered  valid  bv  the  FY  1993  GROUppp 
»  Diagnosis  code  Is  classified  as  a  "major  oroblem'^in  these  DRG«  vaiia  oy  ine  r-T  7893  GROUPER 


02 

09 

18 

18 

25 

15 

16 

25 

01 

01 

01 

01 

01 

01 

01 

01 

01 

15 

01 

15 

01 

15 

06 

06 

14 

14 
08 
15 
05 
11 
15 
11 
11 
23 
21 
24 
23 
23 
23 


DRQ 


48.  47.  48. 

283.284. 

421,422. 

421.422. 

480. 

»387. 389. 

395.396. 

490. 

34.35. 

18. 19. 

15. 

15. 

15. 

15. 

15. 

15. 

14. 

•387.389. 

14. 
•387.389. 

14 
•387.389. 

182.  183.  184. 

182, 183. 184. 

370.  371,  372, 

373,  374.  375. 

376.377, 

239. 

•387.389 

130. 131 

325.  326.  327. 

•387.389. 

325.  326.  327. 

325.326.327. 

463.464. 

444.  445.  446, 

487. 

467. 

467. 

467. 


Table  6d.— Revised  Diagnosis  Code  Titles 


Diagnosis 
code 


078.5 

078.89 

250.00 

250.01 

250.10 

250.11 

250.20 

250.21 


Descrtpflon 


Cytomegaloviral  disease  ...._ „ 

Other  spedfied  diseases  due  to  vimses  Z" " 

°*^iri!!^K  ^'^  "^"^  °^  conif)ik»tii;n"'ty;;i"iii;i;;;i;;i;;rn;'"cte^^^^ 

INTOOM]  [adult-onset  type)  or  unspecified  type,  not  stated  as  controOed 
Diabetes  mellitus  without  mention  of  complication,  type  I  Dnsutin  depe«terrt"MJiii 

(IDDM)  [juvenije  type],  not  stated  as  controlled  ....  "^ 

Diabetes  with  ketoacidosis,  type  II  (non-Insulin  dependent  t^^j  (Niobwn'iiilit^iiii^t 

type}  or  unspeafied  type,  not  stated  as  controlled  .. 

Di^s  with  hyperos^riciterity'  con^,""t5^"H(nion^tf^i;;d^^ 
(adOH-onset  type]  or  unspecified  type,  not  stated  as  controlled ^ 

Diabetes  with  hyperosmotarity  coma,  type  I  [Insulin  dependent  type]  lioOMI  U^Mwiiia 
type],  not  stated  as  controlled *^  Jt^  i-wi/nnj  uiwwwe 


CC 


N 


N 


MOC 


18 
18 

10 

10 

10 

10 

10 

10 


ORG 


421.  422. 
421.422. 

294.295. 

294.295. 

294.295. 

294.295. 

294.295. 

294,295. 


IMi 
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Table  6d.— Rev»seo  D«a6nosis  Code  Titles— Continued 


Diagnosis 
code 


Description 


CC 


MOC 


DRQ 


250.30 

250.31 

250.40 

250.41 

250.50 

250.51 

250.60 

250.61 

250.70 

250.71 

250.80 

250.81 

250.90 

250.91 

251.1 

302.0 

354.4 

451.11 

493.20 

493.21 

788.33 

790.7 

795.5 


Diabetes  with  other  coma,  type  II  [non-Insulin  dependent  type]  [NIDDM]  [adult-onset 
type]  or  unspecified  type,  not  stated  as  controlled  _ „... 

Diabetes  with  other  corm,  type  i  [insulin  dependent  type]  [IDDM]  Quvaniia  type],  not 
stated  as  controlled „ 

Diabetes  with  renal  nianifestations,  type  II  [non-insuOn  dependent  type]  [NIDDM]  [adult- 
onset  type]  or  unspecified  type,  not  stated  as  controlled 

Diabetes  with  renal  manifestations,  type  I  [insulin  dependent  type]  (IDDM]  [juvenBe 
type],  not  stated  as  controlled _ 

Diabetes  with  ophthalmic  n^anifestatior^s,  type  II  [non-insulin  dependent  type]  [NIDDM] 
[adult-onset  type]  or  unspecified  type,  not  stated  as  controlled  

Diabetes  with  ophthalmic  muinifastations,  type  I  firtsuiin  dependent  type]  [IDDM]  Quve- 
nile  type],  not  stated  as  controlled 

Diabetes  with  neurological  manifestations,  type  II  [norHr\sulin  dependent  type]  [NIDDM] 
[adult-onset  type]  or  unspecified  type,  not  stated  as  controlled 

Diabetes  with  neurological  marvfestations,  type  I  [Insulin  dependent  type]  [IDDM]  [juve- 
nile type],  not  stated  as  controlled „ .'. 

Diabetes  with  peripheral  circulatory  disorders,  type  II  [non-insulin  dependent  type] 
[NIDDM]  [adult-onset  type]  or  unspecified  type,  not  stated  as  controlled 

Diabetes  with  peripheral  circulatory  disorders,  type  I  [insulin  dependent  type]  [IDDM] 
Ouvenile  type],  not  stated  as  controlled  

Diabetes  witfi  other  specified  manifestations,  type  II  [norvlnsulin  dependent  type] 
[NIDDM]  [adult-onset  type]  or  unspecified  type,  not  stated  as  controlled 

Diabetes  with  other  specified  manifestations,  type  I  [IrwuUn  dependent  type]  [IDDM]  [ju- 
venile type],  not  stated  as  controlled  

Diabetes  with  unspecified  compOcation,  type  II  [nor>-insulin  dependent  type]  [NIDDM] 
[adult-onset  type]  or  unspecified  type,  not  stated  as  controlled 

Diabetes  with  unspecified  com^jUcation,  type  I  [insulin  dependent  type]  [IDDM]  [juvenile 
type],  not  stated  as  controlled „ 

Other  specified  hypoglycemia  

Ego-dystonic  honiosexuality  ^ 

Causalgia  o(  upper  limb „ 

Phlebitis  and  thrombophlebitis  of  femoral  vein  (deep)  (superficial) 

Ct>ronlc  obstructive  asthma,  without  mention  of  status  asthmattcus  > „ 

Chronic  obstructive  asthma,  with  status  asthmaticu*  ~ » 

Mixed  incontir>ence  (male)  (female)  ^ „. 

Bacteremia „ 

Nonspecific  reaction  to  tuberculin  skin  test  without  active  tuberculosis  


N 


N 


N 


10 

10 

11 

11 

02 

02 

01 

01 

05 

05 

10 

10 

10 

10 
10 
19 
01 
05 
04 
04 
11 
18 
04 


294,295. 

294.295. 

331.332.333. 

331,332.333. 

46.  47.  48. 

46.  47,  48. 

18,  19. 

18. 19. 

130.  131. 

130.  131 

294.  295. 

294.  295. 

294.295. 

294.  295. 

300,301. 

432. 

18.  19. 

128. 

88. 

88. 

325,  326.  327. 

416.  417. 

79.  80,  81. 


Table  6e.— Revised  Procedure  Code  Titles 


Procedure 
code 


Description 


OR 


MDC 


DRQ 


33.26 

86.72 


Closed  [perculan«ous]  [needle]  biopsy  of  lung 
Advetncement  ol  pedicle  graft 


01 

7.8. 

03 

63. 

05 

120. 

06 

170.  171. 

08 

217. 

09 

263.  264.  265 

266. 

10 

287. 

21 

439. 

22 

458.472. 

24 

486. 
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Table  6f.— Additions  to  the  CC  Exclusions  List 
Page  l  of  16  Pages 

^'.►SSL  *^^**^  to  th«  list  ar«  In  Table  6f-Additions  to  th«  CC  Exclusions  Ust. 

^SZ^J^JULX^'    f^    **.  ^^'°^  to  ^^    ^    Exclusions  Ust  are  provided 
following  the  affected  principal  diagnosis. 


Each  of  the  principal  diagnoses  Is 
in  an  Indented  column  Immediately 


•0700 
78003 

•0701 
78003 

•07020 
78003 

•07021 
78003 

•07030 
78003 

•07031 
78003 

•07041 
78003 

•07042 
78003 

•07043 
78003 

•07049 
78003 

•07051 
78003 

•07052 
78003 

•07053 
78003 

•07059 
78003 

•0706 
78003 

•0709 
78003 

•07888 
0520 
0521 
0527 
0528 
0529 
0530 
05310 
05311 
05312 
05313 
05319 
05379 
0538 
05479 
0548 
0550 
0551 
0552 
05571 
05579 
0558 
05600 
05601 


05609 
05671 
05679 
0568 
07020 
07021 
07030 
07031 
07041 
07042 
07043 
07049 
07051 
07052 
07053 
07059 
0706 
0709 
0720 
0721 
0722 
0723 
07271 
07272 
07279 
0728 
•07988 
0520 
0521 
0527 
0528 
0529 
0530 
05310 
05311 
05312 
05313 
05319 
05379 
0538 
05479 
0548 
0550 
0551 
0552 
05571 
05579 
0558 
05600 
05601 
05609 
05671 
05679 
0568 
07020 
07021 


07030 
07031 
07041 
07042 
07043 
07049 
07051 
07052 
07053 
07059 
0706 
0709 
0720 
0721 
0722 
0723 
07271 
07272 
07279 
0728 
•07989 
0520 
0521 
0527 
0528 
0529 
0530 
05310 
05311 
05312 
05313 
05319 
05379 
0538 
05479 
0548 
0550 
0551 
0552 
05571 
05579 
0558 
05600 
05601 
05609 
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85221 
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85230 
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85309 

80034 

80104 

80174        80311 

80381 

80451 

85112 

85310 

80035 

80105 

80175        80312 

sa^B? 

80452 

85113 

85311 

80036 

80106 

80176        80313 

80383 

80453 

85114 

85312 

80039 

80109 

80179        80314 

80384 

80454 

85115 

85313 

80040 

80110 

80180        80315 

80385 

80455 

85116 

85314 

80041 

80111 

80181        80316 

80386 

80456 

85119 

85315 

80042 

80112 

80182        80319 

80389 

80459 

85120 

85316 

80043 

80113 

80183        80320 

803.90 

•  80460 

85121 

85319 

80044 

80114 

80184        80321 

60391 

80461 

85122 

85400 

80045 

80115 

80185        80322 

80392 

80462 

85123 

85401 

80046 

80116 

80186       80323 

80393 

80463 

85124 

85402 

80049 

80119 

80189        80324 

80394 

80464 

85125 

85403 

80050 

80120 

80190        80325 

80395 

80465 

85126 

85404 

80051 

80121 

80191        80326 

80396 

80466 

85129 

85405 

80052 

80122 

80192       80329 

80399 

80469 

85130 

85406 

80053 

80123 

80193       80330 

80400 

80470 

85131 

85409 

80054 

80124 

80194        80331 

80401 

80471 

85132 

85410 

80055 

80125 

80195        80332 

80402 

80472 

85133 

85411 

80056 

80126 

80196        R0333 

80403 

80473 

85134 

85412 

80059 

80129 

80199        80334 

80404 

80474 

85135 

85413 

80060 

80130 

8021        80335 

80405 

80475 

85136 

85414 

80061 

80131 

80220        80336 

80406 

80476 

85139 

85415 

80062 

80132 

60221        80339 

80409 

80479 

85140 

85416 

80063 

80133 

80222        80340 
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80480 

85141 

85419 

80064 

80134 
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80481 

85142 

9251 

80065 

80135 

80224        80342 

80412 

80482 

85143 

9252 

80066 

80136 

80225       80343 

80413 

80483 

85144 

•9252 

80069 

80139 

80226        80344 

80414 

80484 

85145 

80000 

80070 

80140 

80227        80345 

80415 

80485 

85146 

80001 

80071 

80141 

80228       80346 

80416 

80486 

85149 

80002 

80072 

80142 

80229        80349 

80419 

80489 

85150 

80003 

80073 

80143 

80230       80350 

80420 

80490 

85151 

80004 

80074 

80144 

80231        80351 

80421 

80491 

85152 

80005 

80075 

80145 

80232        80352 

80422 

80492 

85153 

80006 

80076 

80146 

80233       80353 

80423 

80493 

85154 

80009 

80079 

80149 

80234        80354 

80424 

80494 

85155 

80010 

80080 

80150 
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80425 

80495 

85156 

80011 

80081 

80151 

80236        80356 

80426 

80496 

85159 

80012 

80082 

80152 

80237        80a'>9 

80429 

80499 

85160 

80013 

80083 

80153 

80238        80360 

80430 

8500 

85161 

80014 

80084 

80154 

80239       80361 

80431 

8501 

85162 

80015 

80085 

80155 

8024        80362 

80432 

8502 

85163 

80016 

80086 

80156 
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80433 

8503 

85164 

80019 

80089 

80159 

8026        80364 

80434 

8504 

85165 

80020 

80090 

80160 

8027        80365 

80435 

8505 

85166 

80021 

80091 

80161 

8028        80366 

80436 

8509 

85169 

80022 

80092 

80162 

B029        80369 

80439 

85100 

85170 

80023 

80093 

80163 

80300        80370 

80440 

85101 

85171 

80024 

80094 

80164 

80301        80371 

80441 

85102 

85172 

80025 

80095 

80165 

80302       80372 

80442 

85103 

85173 

80026 

80096 

80166 

80303        80373 

80443 

85104 

85174 

80029 

80099 

80169 

80304       80374 

80444 

85105 

85175 

80030 

80100 

80170 

80305        80375 

80445 

85106 

85176 

80031 

80101 

80171 

80306        80376 

80446 

85109 

85179 

80032 

80102 

80172 

80309        80379 

80449 

85110 

85180 

80033 

80103 

80173 

80310        80380  > 

80450 

85111 

85181 
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85182 

85183 

85184 

85185 

85186 

85189 

85190 

85191 

85192 

85193 

85194 

85195 

85196 

85199 

85200 

85201 

85202 

85203 

85204 

85205 

85206 

85209 

65210 

85211 

85212 

85213 

85214 

85215 

85216 

85219 

85220 

85221 

85222 

85223 

85224 

85225 

85226 

85229 

85230 

85231 

85232 

65233 

85234 

85235 

85236 

85239 

85240 

85241 

85242 

85243 

85244 

85245 

85246 

85249 

85250 

85251 


852S2 
85253 

85254 

85255 

85256 

85259 

85300 

85301 

85302 

85303 

85304 

85305 

85306 

85309 

85310 

85311 

85312 

85313 

85314 

8531$ 

85316 

85319 

85400 

85401 

85402 

85403 

85404 

85405 

85406 

85409 

85410 

85411 

85412 

85413 

85414 

8541 S 

85416 

85419 

9251 

9252 

•9290 
9251 
9252 

*9299 
9251 
9252 

•9588 
9251 
9252 

•9590 
9251 
9252 

*959e 
9251 
9252 

*9599 


9251 
9252 
•V090 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6806 
6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 
6828 
6829 
•V091 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 


6809 
6820 
6821 
6822 
6823 
6825 
6826 

.  6827 
6828 
6829 

•V092 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6806 
6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 
6828 
6829 

•V093 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 


6801 
6802 
6803 
6804 
6806 
6806 
6807 
6808 
6809 
6820 
6821 
6822 
6823 
682S 
6826 
6827 
6828 
6829 
•V094 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 
6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 
6828 
6829 
•V0950 
0380 
0381 
0382 
0383 
03840 


03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 
6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 
6828 
6829 
•V0951 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
'  6807 
6808 
6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 


6828 
6829 
•V096 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 
6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 
6828 
6829 
•V0970 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 


6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 
6828 
6829 
•V0971 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 
6809 
6820 
6821 


6823 
6825 
6826 
8827 
6828 
6829 
*V0980 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
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6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 
6809 
6820 
6821 
6822 
6823 
682S 
6826 
6827 
6828 
6829 

tV0981 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0388 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 
6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 
6828 
6829 

1\;0990 
0380 
0381 
0382 
0383 
03840 


03841 
03842 
03843 
03844 
03849 
0388 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 
6809 
6820 
6821 
6822 
6823 
6825 
6826 
6827 
6828 
6829 
•V0991 
0380 
0381 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03848 
03M 
0389 
6800 
6801 
6802 
6803 
6804 
6805 
6806 
6807 
6808 
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6821 
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6823 
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Table  6g.— Deletions  to  the  CC  Exclusions  List 
Page  1  of  3  Pages 

CCs  that  are  deleted  from  the  list  are  In  Table  6g— Oeletior)s  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses 
is  shown  with  an  asterisk,  and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately 
following  the  affected  principal  diagnosis. 


•0798 

0530 

4333 

•2818 

2831 

4341 

7882 

66514 

0520 

05310 

4340 

2831 

•2840 

4349 

•59654 

•64691 

0521 

05311 

4341 

•2819 

2831 

436 

7882 

66512 

0527 

05312 

4349 

2831 

•2848 

•4341 

•59655 

66514 

0528 

05313 

•25080 

•2820 

2831 

4340 

7882 

•64693 

0529 

05319 

4330 

2831 

•2849 

4341 

•59659 

66512 

0530 

05379 

4331 

•2821 

2831 

4349 

7882 

66514 

05310 

0538 

4332 

2831 

•2850 

436 

•5968 

•64890 

05311 

05479 

4333 

•2822 

2831 

•4349 

7882 

66512 

05312 

0548 

4340 

2831 

•2851 

4340 

•5969 

66514 

05313 

0550 

4341 

•2823 

2831 

4341 

7882 

•64891 

05319 

0551 

4349 

2831 

•2858 

4349 

•5996 

66512 

05379 

Ofif)2 

•25081 

•2824 

2831 

436 

7882 

66514 

0538 

05571 

4330 

2831 

•2859 

•4350 

•600 

•64892 

05479 

05579 

4331 

•2825 

2831 

4330 

7882 

66512 

0548 

0558 

4332 

2831 

•2898 

•4351 

•6010 

66514 

0550 

05600 

4333 

•28260 

2831 

4332 

7882 

•64893 

0551 

05601 

4340 

2831 

•2899 

•436 

•6011 

66512 

0552 

05609 

4341 

•28261 

2831 

4340 

7882 

66514 

05571 

05671 

4349 

2831 

•34461 

4341 

•6012 

•64894 

05579 

05679 

•25090 

•28262 

7882 

4349 

7882  > 

66512 

0558 

0568 

4330 

2831 

•3448 

•45989 

•6013 

66514 

05600 

07020 

4331 

•28263 

3432 

4330 

7882 

•650 

05601 

07021 

4332 

2831 

3440 

4331 

•6014 

66512 

05609 

07030 

«n3 

•28269 

•4330 

4332 

7882 

66514 

05671 

07031 

4340 

2831 

4330 

4333 

•6018 

•66500 

05679 

07041 

4341 

•2827 

4331 

4340 

7882 

66512 

0568 

07042 

4349 

2831 

4332 

4341 

•6019 

66514 

07020 

07043 

•25091 

•2828 

4333 

4349 

7882 

•66501 

07021 

07049 

4330 

2831 

•4331 

•4599 

•6020 

66512 

07030 

07051 

4331 

•2829 

4330 

4330 

7882 

66514 

07031 

07052 

4332 

2831 

4331 

4331 

•6021 

•66503 

07041 

07053 

4333 

•2830 

4332 

4332 

7882 

66512 

07042 

07059 

4340 

2831 

4333 

4333 

•6022 

66514 

07043 

0706 

4341 

•2831 

•4332 

4340 

7882 

•66510 

07049 

0709 

4349 

2800 

4330 

4341 

•6028 

66512 

07051 

0720 

•27411 

2814 

4331 

4349 

7882 

66514 

07052 

0721 

7882 

2818 

4332 

•5308 

•6029 

•66511 

07053 

0722 

•2800 

2824 

4333 

5304 

7882 

66512 

07059 

0723 

2831 

28260 

•4333 

5307 

•64680 

66514 

0706 

07271 

•2801 

28261 

4330 

9981 

66512 

•66512 
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•4338 
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*665S0 
66512 
66514 

*66551 
66512 
66514 

'66554 
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66514 

'66580 
66512 
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'66581 
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66514 
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66514 
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66512 
66514 
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66514 

'66982 
66512 
66514 

'66983 
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66514 

•66984 
66512 
66514 

'66990 
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66514 

'66991 
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66514 
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80610 
80611 
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80615 
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80617 
80618 
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80620 
80621 
80622 
80623 
80624 
80625 
80626 


80627 

80628 

80629 

80630 

80631 

80632 

80633 

80634 

80635 

80636 

80637 
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80639 

8064 

8065 

80660 

80661 

80662 

80669 

80670 

80671 

80672 

80679 

8068 


8080 

8082 

8083 

80843 

80849 

80851 

80852 

80853 
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8089 

82000 

82001 

82002 

82003 

82009 

82010 
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82012 

82013 
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82021 
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82030 
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80100 
80101 
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80103 
80104 
80105 
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80109 
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80111 
80112 
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80114 
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80145 
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80153 

80154 

80155 

80156 

80159 

80160 

80161 

80162 

80163 

80164 

80165 

80166 

80169 

80170 

80171 

80172 

80173 

80174 

80175 

80176 

80179 

80180 

80181 

80182 

80183 

80184 

60185 

80186 

80189 

80190 

80191 

80192 

80193 

80194 

80195 

80196 

80199 

8021 

80220 

80221 

80222 

80223 

80224 

8022S 


80226 

80227 

80228 

80229 

80230 

80231 

80232 

80233 

80234 

80235 

80236 

80237 

80238 

80239 

8024 

8025 

8026 

8027 

8028 

8029 

80300 

80301 

80302 

80303 

80304 

80305 

80306 

80309 

80310 

80311 

80312 

80313 

80314 

80315 

80316 

80319 

80320 

80321 

80322 

80323 

80324 

80325 

80326 

80329 

80330 

80331 

80332 

80333 

80334 

60335 

80336 

80339 

80340 

80341 

80342 

80343 
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80344 
80345 
80346 
80349 
80350 
80351 
80352 
80353 
80354 
80355 
80356 
80359 
80360 
80361 
80362 
80363 
80364 
80365 
80366 
80369 
80370 
80371 
80372 


80414 
80415 
80416 
80419 
80420 
80421 
80422 
80423 
80424 
80425 
80426 
80429 
80430 
80431 
80432 
80433 
80434 
80435 
80436 
80439 
80440 
80441 
80442 


IMI 


80373 

80443 

80374 

80444 

80375 

80445 

80376 

80446 

80379 

80449 

80380 

80450 

80381 

80451 

80382 

80452 

80383 

80453 

80384 

80454 

80385 

80455 

80386 

80456 

80389 

80459 

80390 

80460 

80391 

80461 

80392 

80462 

80393 

80463 

80394 

80464 

80395 

80465 

80396 

80466 

80399 

80469 

80400 

80470 

80401 

80471 

80402 

80472 

80403 

80473 

80404 

80474 

80405 

80475 

80406 

80476 

80409 

80479 

80410 

80480 

80411 

80481 

80412 

80482 

80413 

80483 

80484 

80485 

80486 

80489 

80490 

80491 

80492 

80493 

80494 

80495 

80496 

80499 

8500 

8501 

8502 

8503 

8504 

8505 

8509 

85100 

85101 

85102 

85103 

85104 

85105 

85106 

85109 

85110 

85111 

85112 

85113 

85114 

85115 

85116 

85119 

85120 

85121 

85122 

85123 

85124 

85125 

85126 

85129 

85130 

85131 

85132 

85133 

85134 

85135 

85136 

85139 

85140 

85141 

85142 

85143 

85144 


85145 

85146 

85148 

85150 

85151 

85152 

85153 

85154 

85155 

85156 

85159 

85160 

85161 

85162 

85163 

85164 

85165 

85166 

85169 

85170 

85171 

85172 

85173 

85174 

85175 

85176 

85179 

85180 

85181 

85182 

85183 

85184 

85185 

85186 

85189 

85190 

85191 

85192 

85193 

85194 

85195 

85196 

85199 

85200 

85201 

85202 

85203 

85204 

85205 

85206 

85209 

85210 

85211 

85212 

85213 

85214 


85215 
85216 
85219 
85220 
85221 
85222 
85223 
85224 
85225 
85226 
85229 
85230 
85231 
85232 
85233 
85234 
85235 
85236 
85239 
85240 
85241 
85242 
85243 
85244 
85245 
85246 
85249 
85250 
85251 
85252 
85253 
85254 
85255 
85256 
85259 
85300 
85301 
85302 
85303 
85304 
85305 
85306 
85309 
85310 
85311 
85312 
85313 
85314 
85315 
85316 
85319 
85400 
85401 
85402 
85403 
85404 


85405 
85406 
85409 
85410 
85411 
85412 
85413 
85414 
85415 
85416 
85419 
925 

•9290 
925 

*9299 
925 

•9588 
925 

•9590 
925 

•9598 
925 

•9599 
925 
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Table  6h.— Additional  or  Procedures  That  Group  to  ORG  477 


Code 


19.11 

19.19 

19.9 

20.21 

20.22 

20.23 

20.32 

20.39 

21.62 

21.72 

21.82 

21.83 

27.21 

27.22 

27.31 

27.32 

27.42 

27.49 

27.53 

27.54 

27.55 

27.56 

27.57 

27.59 

27.71 

27.72 

27.73 

27.79 

27.92 

27.99 

38.59 

49.51 

49.52 

49.6 

54.29 

64.49 

64.92 

64.93 

71.22 

71.24 

71.29 

77.56 

77.57 

77.60 

77.61 

77.62 

77.63 

77.64 

77.65 

77.67 

77.98 

78.60 

78.61 

78.63 

78.64 

78.65 

78.68 

80.70 

80.71 

80.72 

80.73 

80.74 

80.75 

80.77 

80.78 

80.79 

83.02 

83.19 

83.32 

83.5 

83.62 

83.63 


Description 


Stapedectomy  with  incus  replacement 

Other  stapedectomy. 

Other  repair  of  middle  ear. 

Incision  of  mastoid. 

Incision  of  petrous  pyramid  air  ceils. 

Incision  of  middle  ear. 

Biopsy  of  middle  and  Inner  9ai. 

Other  diagnostic  procedures  on  middle  and  inner  ear. 

Fracture  of  the  turt>ir>8tes. 

Open  reduction  of  nasal  fracture. 

Closure  of  nasal  fistula. 

Total  nasal  reconstmction. 

Biopsy  of  t>ony  palate. 

Biopsy  of  uvula  and  soft  palate. 

Local  excision  or  destaictlon  of  lesion  or  tissue  of  bony  palate. 

Wide  excision  or  destruction  of  lesion  or  tissue  of  bony  palate. 

Wide  excision  of  lesion  of  lip. 

Other  excision  of  mouth. 

Closure  of  fistula  of  nxMJth. 

Repair  of  deft  Hp. 

Fun-thickness  sidn  graft  to  Np  and  mouth. 

Other  skin  graft  to  Up  and  mouth. 

Attachment  of  pedkrie  or  flap  graft  to  lip  and  mouth. 

Other  plastk:  repair  of  mouth. 

Indskin  of  uvula. 

Excisk>n  of  uvula. 

Repair  of  uvula. 

Other  operatkxis  on  uvula. 

Incision  of  mouth,  unspecified  stmctura. 

Other  operatk)ns  on  oral  cavity. 

Ugatkxi  and  stripping  of  varicose  veins,  tower  limb  veins. 

Left  lateral  anal  spNncterolomy. 

Posterior  anal  sphincterotomy. 

Exdston  of  anus. 

Other  diagnostk:  procedures  on  abdominal  regkxi. 

Other  repair  of  penis. 

Inciskxi  of  penis. 

Divlston  of  penile  adhestons. 

Incision  of  Bartholin's  gland  (cyst). 

Exdston  or  other  destnjctk)n  of  Bartholin's  gland  (cysQ. 

Other  operatkxis  on  Bartholin's  gland. 

Repair  of  hamnDer  toe. 

Repair  of  daw  toe. 

Local  exdslon  of  leskxi  or  tissue  of  bone,  unspecified  sits. 

Local  exdston  of  leston  or  tissue  of  bone,  scapula,  davtele.  and  thorax  (ribs  and  sternum). 

Local  exdston  of  lesion  or  tissue  of  bone,  humerus. 

Local  exdston  of  leston  or  tissue  of  bone,  radtos  and  ulna. 

Local  exdsion  of  lesion  or  tissue  of  bone,  carpals  and  metacarpals. 

Local  exdsion  of  leston  or  tissue  of  bone,  femur. 

Local  exdston  of  leston  or  tissue  of  bone,  tibia  and  fibula. 

Total  osteotomy,  tarsals  and  metatarsals. 

Removal  of  implanted  devices  from  bone,  unspecified  site. 

Removal  of  implanted  devtaes  from  bone,  scapula,  davtoie,  and  thorax  (ribs  and  stemum). 

Removal  of  implanted  devtoes  from  bone,  radius  and  ulna. 

Removal  of  implanted  devices  from  bone,  carpals  and  metacarpals. 

Removal  of  Implanted  devices  from  bone,  femur. 

Ren)oval  of  implanted  deviires  from  bone,  tarsals  and  nnetatarsals. 

Synovectomy,  unspecified  site. 

Synovectomy.  shouWer. 

Synovectomy,  elbow. 

Synovectomy,  wriet. 

Synovectomy,  hand  and  finger. 

Synovectomy,  hip. 

Synovectomy,  ankle. 

Synovectomy,  foot  and  toe. 

Synovectomy,  other  specified  sites. 

Myotomy. 

Other  division  of  soft  tissue. 

Exdston  of  \eaion  of  musde. 

Bursectomy. 

Delayed  suture  of  tendon. 

Rotator  cuff  repair. 
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Table  6h.— AootiKDNAL  or  PHOCEOunes  That  Group  to  ORG  477— Continued 


Code 


83.64 

83.65 

85.93 

85.94 

85.95 

85.96 

85.99 

86.3 

86.4 

86.62 


Description 


Other  suture  of  ter^don. 

Other  suture  of  muscle  or  fascia. 

Revision  of  implant  of  breast. 

Renxjval  of  implant  of  breast. 

Insertion  of  breast  tissue  expander. 

Removal  of  breast  tissue  expander(s). 

Other  operations  on  the  breast. 

Other  local  excision  or  destnjction  of  lesion  or  tissue  of  skin  and  subcutaneous  tissue. 

Radical  excision  of  skin  lesion. 

Ottier  skin  graft  to  harxi. 


Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY92  Medpar  Update  12/92  Grouper  V10.0] 


DRG 


001 
002 
003 
004 
005 
006 
007 
008 
009 
010 
Oil 
012 
013 
014 
015 
016 
017 
018 
019 
020 
021 
022 
023 
024 
025 
026 
027 
028 
029 
030 
031 
032 
034 
035 
036 
037 
038 
038 
040 
042 
043 

oa 

045 
046 
047 
049 
050 
051 
052 
053 
054 
055 
056 
057 


Number  dis- 

Arithnfietic mean 

charges 

LOS 

30164 

14.7300 

5826 

14.5872 

1 

7.0000 

5478 

12.2094 

64109 

6.3154 

680 

3.8029 

6583 

18.6301 

2512 

4.5414 

1697 

10.8326 

20779 

10.5049 

3369 

5.9074 

20738 

10.0572 

5761 

8.0415 

348566 

9.5224 

134376 

5.2610 

10770 

9.0028 

2529 

5.7564 

16053 

7.6719 

6464 

5.0922 

7337 

12.0695 

1029 

9.2099 

9079 

5.2816 

3282 

6.5491 

56620 

7.2607 

21510 

4.3325 

41 

6.0488 

2880 

7.5132 

8691 

8.9695 

3310 

5.0127 

2 

16.5000 

3573 

6.3375 

2213 

3.5712 

14368 

8.1714 

3435 

5.0160 

18642 

2.1138 

2592 

4.0995 

606 

2.7360 

7551 

1.9392 

2707 

3.3136 

17808 

2.4541 

171 

4.3333 

1897 

6.4760 

2611 

4.3118 

2850 

6.3316 

1546 

3.8868 

2833 

7.0798 

4564 

2.5502 

485 

2.9567 

184 

3.0761 

5461 

3.4177 

3 

2.6667 

3192 

2.8418 

939 

2.9904 

•47 

5.2550 

10th  percentile 


2Sth  percentile 


50th  percentUe 


11 
10 

7 
• 
4 
2 

11 
3 
7 
7 
4 
7 
5 
7 
4 
6 
4 
6 
4 
f 

■  7 
4 
4 
5 
3 
3 
4 
6 
3 

32 
4 
2 
6 
4 
2 
2 
2 
1 

2 
4 
5 
4 
4 
3 
5 
2 
2 
2 
2 
1 
1 
2 
3 


75th  percentiie 


18 

18 

7 

15 

7 

3 

21 

6 

12 

13 

8 

11 

10 

11 

6 

10 

7 

9 

6 

15 

12 

6 

7 

8 

5 

8 

9 

11 

6 

32 

7 

4 

10 

6 

2 

5 

3 

2 

4 

3 

5 

8 

5 

7 

6 

8 

3 

3 

3 

3 

6 

3 

3 

6 


90lh  percentile 


30 

29 

7 

25 

12 

8 

38 

10 

21 

22 

12 

18 

14 

18 

8 

17 

11 

14 

10 

24 

18 

10 

13 

14 

8 

12 

17 

18 

8 

32 

12 

7 

16 

10 

4 

8 

6 

3 

8 

5 

7 

11 

8 

12 

7 

14 

4 

6 

7 

8 

6 

6 

6 

12 


IMI 
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Table  7a.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  STAY-Continued 

(FYg2  M«dpar  Updat*  12/92  Group«r  V10.0] 


ORQ 


058 
059 
060 
061 
068 
064 
065 
066 
067 
068 
069 
070 
071 
072 
073 
075 
076 
077 
078 
079 
060 
081 
082 
083 
084 

085  . 

086  . 

087  , 

088  . 

089  . 

090  . 

091  . 

092  . 

093  . 

094  . 

095  . 

096  . 

097  . 

098  . 

099  . 

100  . 

101  . 

102  . 

103  . 

104  . 

105  . 

106  . 

107  . 

108  . 
110  . 
111,,. 
iia  , 
1131  , 
11^1 
1151. 

116  ., 

117  . 
118. 
119 
120 
121 
122 
123  ., 
124 
125 
126 
127 
128 
129 
130 


Number  d«8- 

Arithmetic  mean 

chargas 

LOS 

1 

1.0000 

140 

2.0143 

1 

5.0000 

325 

5.8000 

4696 

5.5138 

3988 

8.9814 

33004 

4.0100 

7722 

4.2107 

471 

4.8344 

14674 

5.7929 

4502 

4.3712 

32 

3.4688 

155 

4.6581 

614 

5.5179 

6709 

5.8457 

34750 

13.1138 

42294 

14.4704 

3352 

6.4010 

26898 

9.6811 

159913 

11.3796 

8806 

7.5603 

6 

13.6667 

68854 

9.3082 

7203 

7.5977 

1715 

4.3644 

16799 

8.6900 

1566 

5.1245 

54092 

7.8555 

282168 

7.2643 

405858 

8.4717 

42868 

5.9691 

39 

5.2564 

9700 

8.5081 

1378 

5.9340 

9707 

8.8675 

1185 

5.1342 

103589 

6.7235 

28701 

4.9460 

21 

4.8095 

28237 

4.5797 

10910 

2.9334 

18776 

6.5697 

3309 

4.1106 

335 

34.8985 

19779 

19.5386 

18175 

14.0078 

84493 

14.7382 

59171 

11.2233 

7074 

15.1261 

54380 

12.8613 

5650 

7.9772 

155117 

5.6986 

38509 

18.4420 

7946 

11.7727 

9211 

13.4147 

70465 

6.8301 

3675 

4.9271 

7848 

3,7157 

2788 

6.1549 

36173 

11.5878 

156496 

9.2035 

97673 

6.4677 

55971 

5.2599 

137373 

5.6997 

82170 

3.1767 

4390 

19.3360 

653524 

7.5398 

23487 

8.1065 

5746 

4.1685 

75289 

7.7964 

10th  percentile 


2Sth  percentile 


1 
1 
5 

1 
1 
1 
1 
1 
2 
2 
2 
1 
1 
1 
1 
5 
4 
1 
4 
4 
3 
4 
2 
2 
1 
2 
1 
1 
3 
3 
3 
1 
3 
2 
3 
2 
3 
2 
1 
1 
1 
2 
1 
11 
9 
7 
8 
7 
6 
3 
3 
2 
5 
3 
5 
2 
1 
1 
1 
1 
3 
2 
1 
1 
1 
5 
2 
4 

I 


1 
1 
5 

1 
2 

3 

2 
2 
2 

3 
2 
1 
2 

2 
2 

7 
7 
2 
7 
6 
4 
5 
4 
4 
2 
4 
2 
4 
4 
5 
4 
2 
4 
3 
4 
3 
4 
3 
2 
2 
2 
3 
2 
16 
12 
9 
10 

a 

8 

7 
6 
2 
8 
5 
7 
3 
2 
1 
2 
3 


50th  percentile 


1 
1 
5 

2 
3 
6 

3 
3 

4 
S 
4 
3 
4 
3 
4 
10 
11 
4 
• 
9 
6 
13 
7 
6 
3 
7 
4 
6 
6 
7 
5 
4 
7 
5 
7 
4 
6 
4 
3 
3 
2 
S 
3 
22 
16 
11 
13 
9 
12 
10 
8 
4 
13 
9 
11 
5 
3 
2 
3 
7 
8 
6 
3 
5 
2 
15 
6 
7 
1 
7 


75th  percentile 


1 
2 
5 

6 
6 

11 
5 
5 
6 

7 
5 

4 
6 
6 

7 
16 
18 
9 
12 
14 
9 
15 
12 
9 
5 
11 
7 
10 
9 
10 
7 
6 
11 
7 
11 
6 
8 
6 
6 
6 
4 
8 
5 
42 
24 
16 
17 
12 
18 
IS 
9 
7 
22 
15 
16 
9 
6 
4 
7 
15 
11 
8 
6 
7 
4 
28 
9 
9 
5 
9 


90th  percentile 


1 
3 
5 

14 

11 

19 

7 

7 

9 

10 

7 

9 

8 

10 

11 

25 

28 

13 

16 

21 

13 

15 

19 

14 

8 

17 

10 

15 

13 

15 

10 

10 

16 

11 

17 

9 

12 

8 

11 

9 

5 

12 

8 

75 

34 

24 

24 

17 

27 

24 

12 

11 

36 

23 

24 

13 

10 

8 

15 

26 

16 

11 

13 

11 

7 

40 

14 

13 

11 

14 
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Table  7a.— Medicare  PnosPEcnvE  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

[Fy92  Madpar  Update  12/92  Groupar  V10.0] 


DRG 


131 

132 

133 

134 

135 

136 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

148 

150 

151 

152 

153 

154 

155 

156 

157 

158 

ISO 

160 

161 

162 

163 

164 

166 

166 

1«7 

168 

168 

170 

171 

172 

173 

174 

17S 

176 

177 

178 

170 

180 

181 

182 

183 

184 

186 

186 

187 

188 

189 

190 

191 

192 

183 

194 

196 

196 

197 

198 

199 

aoo 

aoi 


Number  dis- 

Arithmetic  maan 

chargaa 

LOS 

24690 

5.8381 

12242 

5.3805 

3612 

3.6836 

28104 

4.7557 

6507 

6.3081 

1299 

3.9769 

195225 

5.6539 

69036 

3.5044 

335841 

4.3353 

79405 

5.5245 

34987 

3.8154 

127252 

3.2717 

58428 

6.8589 

7546 

3.9465 

8109 

12.9729 

1652 

8.7893 

147100 

15.4011 

16667 

8.7482 

22573 

13.3902 

4589 

7.1297 

4808 

10.3213 

1960 

6.9260 

36940 

17.7449 

3803 

8.0021 

1 

59.0000 

13318 

6.5237 

8351 

2.9017 

16978 

6.1202 

11527 

3.2825 

21371 

4.7534 

15845 

2.2543 

16 

7.0625 

5196 

10.7538 

1695 

6.6242 

3002 

6.8827 

2244 

3.8913 

1703 

5.7681 

1225 

2.6220 

13158 

15.4478 

1326 

6.3333 

30730 

10.1029 

2769 

5.0195 

217102 

6.6683 

27324 

4.1532 

14010 

7.3877 

13514 

5.9808 

5338 

4.1967 

9318 

9.0127 

76865 

7.3004 

21224 

4.4050 

231518 

6.0263 

73120 

4.0082 

52 

4.5192 

3744 

5.8582 

5 

3.0000 

952 

3.8204 

50448 

7.2279 

8456 

3.7219 

75 

5.3733 

10557 

18.8262 

885 

9.3718 

11592 

15.8778 

1133 

9.3045 

14506 

12.1970 

1343 

8.0901 

85278 

8.1156 

47951 

3.1938 

2915 

13.7554 

1859 

13.3335 

1693 

17.5381 

lOlh  parcantUa 


1 
1 
1 
2 
2 
1 
2 
1 
1 
2 
1 
1 
1 
1 
7 
5 
7 
5 
5 
2 
5 
4 
6 
3 
59 
2 
1 
2 
1 
1 
1 
1 
5 
3 
3 
2 
1 
1 
3 
1 
2 
1 
2 
2 
2 
2 
2 
3 
2 
2 
2 


25th  paicanttia 


3 
2 
2 
2 
3 
2 
3 
2 
2 
3 
2 
2 
3 
2 
8 
7 
9 
7 
8 
4 
6 
5 
9 
5 
59 
3 
1 
3 
2 
2 
1 
2 
7 
5 
4 
2 
2 
1 
7 
3 
4 
2 
3 
2 
4 
3 
2 
4 
4 
2 
3 
2 
2 
2 
1 
1 
3 
1 
3 
9 
5 
9 
6 
7 
5 
4 
1 
6 
5 
7 


50th  percanllle 


6 
4 
3 
4 
5 
3 
4 
3 
3 
4 
3 
3 
5 
3 

11 
8 

12 
8 

11 
6 
9 
7 

14 
7 

59 
5 
2 
5 
3 
3 
2 
4 
9 
6 
6 
3 
3 
2 

11 
5 
7 
4 
5 
4 
6 
5 
4 
7 
6 
4 
5 
3 
2 
4 
2 
2 
5 
3 
4 

14 
8 

13 
8 

10 
7 
7 
2 

11 

10 

12 


75th  parcentlle 


8 

6 

5 

6 

8 

5 

7 

4 

5 

6 

5 

4 

8 

5 

15 

10 

18 

10 

16 

9 

12 

8 

21 

9 

59 

8 

4 

7 

4 

6 

3 

5 

13 

8 

8 

5 

7 

3 

19 

8 

13 

6 

8 

5 

9 

7 

5 

11 

9 

6 

7 

5 

5 

7 

3 

5 

9 

5 

6 

23 

11 

19 

12 

14 

9 

10 

4 

18 

17 

22 


90th  parcantlla 


10 
10 


12 


21 
12 
26 
13 
23 
13 
17 
10 
33 
13 
80 
13 

6 
12 

8 
10 

4 

7 
16 
10 
12 

6 
12 

6 
31 
12 
21 
10 
12 

7 
14 
11 

7 
17 
14 

6 
11 

7 

7 
12 

7 

6 
14 

6 
10 
87 
16 


13 
16 
7 
27 
27 
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T*SL€  7A.— WeOKDAHE  PROSPECTWE  PAYMENT  SVSTCM  SELECTED  PERCENTILE  LENGTHS  OF  STAY— Continued 

fPfW  Mwlpw  Ijpdflto  1»92  Qroupar  VIO.O) 

1 


ORG 


202 

203 
204 

205 

206 

207 

208 

209 

210 

211 

212 

213 

214 

215 

216 

217 

218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

253 

254 

256 

257 

258 

259 

260 

261 

262 

2B3 

264 

2B5 

266 

287 

268 

269 

270 

271 

272  , 

273  . 


\i.. 


Charge* 


19082 

30050 

42423 

23060 

2027 

38151 

12575 

293381 

125323 

26388 

12 

5914 

47757 

38892 


17119 

20020 

17566 

1 

5007 

4734 

17561 

8473 

8941 

5969 

5981 

4154 

2166 

3081 

10706 

681 

5251 

2791 

6049 

38538 

1620 

6516 

61987 

11299 

3611 

2307 

96496 

11588 

5173 

1579 

9981 

6597 

9261 

3438 

2669 

17187 

10926 

9481 

28917 

24847 

4332 

5486 

2720 

1067 

30069 

3770 

5027 

3784 

336 

1219 

11438 

4700 

20057 

6773 

1949 


ArUhnMlic 
LOS 


9.2704 
9.3812 
7.8529 
9.0291 
5.2378 
6.8103 
3.7388 
9.7312 

12.0809 
8.6686 
6.0000 

12.5279 
9.3239 
5.3554 

13.8713 

20.4133 
8.4274 
4.8400 
5.0000 

10.2718 
5.1003 
3.6701 
2.8442 
5.2510 
8.3166 
3.5051 
3.8445 
2.3546 
6.3875 
6.1437 
5.6073 

11.2678 
5.1759 

10.3308 
8.2639 
5.5043 

12.9764 
9.6960 
8.9935 
5.3406 

10.1812 
6.7503 
7.2673 
4.9020 
6.1697 
4.8046 
6.3617 
5.7093 
6.6966 
3.7516 
7.8630 
4.5652 
5.0603 
4.7407 
3.3687 
5.0277 
2.5417 
2.7213 
3.5754 

19.2845 

10.9851 
9.2584 
4.3258 
4.6667 
4.8638 

11.7620 

4.0419 

11.0194 
9.0267 

6.3648 


lOthpvrcenflla 


2 

2 

2 

2 

1 

2 

1 

5 

5 

4 

2 

3 

3 

2 

3 

4 

3 

2 

5 

2 

1 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

3 

1 

2 

2 

1 

4 

3 

2 

1 

3 

2 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

1 

2 

2 

1 

1 

1 

1 

5 

3 

2 

1 

1 

1 

2 

1 

3 

3 

2 


2SIh  pvrcsntile 


4 

4 

4 

4 

2 

3 

2 

7 

7 

6 

3 

S 

5 

3 

6 

7 

4 

3 

5 

4 

2 

2 

2 

2 

3 

2 

1 

1 

2 

2 

2 

5 

2 

4 

4 

2 

6 

4 

4 

3 

5 

3 

3 

2 

3 

2 

3 

2 

3 

1 

3 

2 

2 

3 

2 

2 

1 

1 

1 

• 

5 

3 

1 

1 

1 

4 

1 

9 

4 

3 


SOIh  pMoamii* 


7 
7 
6 
7 
4 
S 
3 
8 
10 
8 
3 
9 
7 
4 
10 
14 
6 
4 
S 
7 
4 
3 
2 
3 
5 
2 
2 
2 
4 
3 


75m 


3 
3 
2 

2 
2 
14 
8 
6 
3 
2 
2 
8 
2 
8 
7 
5 


11 

12 

9 

11 

6 

8 

5 

11 

14 

10 

5 

IS 

11 

7 

18 

25 

10 

6 

5 

12 

7 

4 

3 

6 

10 

4 

4 

3 

7 

7 

6 

14 

7 

11 

10 

7 

15 

12 

11 

7 

13 

8 

6 

6 

7 

6 

7 

7 

8 

4 

9 

6 

6 

5 

4 

5 

3 

3 

4 

23 

14 

11 

6 

5 

5 

15 

5 

■'I 


80th  p«rc«ntile 


» 

IS 

It 

11) 

13 

7 
IS 

2» 
13 

S 

a 

17 

9 

44 

IS 

• 

s 

21 
10 

7 
S 
2 

a 

7 

s 
s 

IS 
14 
14 

at 

If 

2t 

ia 
II 

27 
IS 

la 
i« 

ao 
la 

(4 

9 
II 

a 

12 
If 

ia 

7 
IS 

a 
la 

a 

s 

ia 

4 

s 

a 

aa 

23 

la 

a 

M 
M 
M 

a 
aa 

17 

13 
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[FY92  Medpar  Update  12/92  Grouper  VI  0.0] 


DRQ 


274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 
286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 
331 
332 
333 
334 
335 
336 
337 
338 
339 
340 
341 
342 
344 
345 


Number  dis- 

Arithmetic mean 

charges 

LOS 

2753 

9.7156 

311 

3.9486 

808 

6.1250 

75038 

8.1959 

24694 

5.9828 

4 

4.2500 

13123 

6.3879 

6646 

4.1900 

2 

4.0000 

5687 

6.8432 

2129 

4.7280 

5945 

18.6155 

1888 

10.7352 

6735 

18.4383 

571 

10.8039 

4149 

5.1950 

9685 

3.3089 

130 

2.2385 

5364 

16.2047 

425 

6.9694 

88598 

7.0643 

3343 

5.7299 

221171 

8.0091 

39748 

5.0035 

77 

4.5455 

889 

6.3836 

12093 

8.8211 

1962 

5.1794 

6847 

15.3644 

18484 

12.5502 

13856 

12.8490 

3030 

5.9455 

12221 

8.4129 

3691 

4.0507 

10109 

8.7427 

3922 

3.7473 

34508 

5.3608 

16394 

2.5672 

2849 

5.7680 

1533 

2.5864 

1 

14.0000 

28572 

11.7995 

53374 

9.0056 

696 

4.0445 

6496 

8.7231 

692 

3.4798 

167632 

8.1163 

26079 

5.5231 

68 

4.4706 

20045 

4.1997 

11733 

2.4519 

9273 

5.8085 

3139 

3.4546 

4 

3.5000 

1103 

5.0544 

230 

2.4739 

31569 

7.3314 

5069 

4.1823 

305 

7.2131 

32645 

8.2748 

15295 

6.6242 

96253 

5.3874 

76273 

3.5909 

12422 

5.9095 

3951 

4.7980 

2 

1.5000 

11052 

4.1829 

353 

3.9688 

7117 

4.4894 

2166 

4.9552 

10th  percentile 


2 
1 
1 
3 
2 
3 
2 
1 
1 
2 
1 
5 
4 
4 
3 
2 
1 
1 
3 
1 
2 
2 
2 
2 
1 
1 
3 
1 
7 
6 
4 
2 
2 
2 
2 
1 
1 
1 
1 
1 
14 
1 
2 
1 
2 
1 
3 
2 
2 
1 
1 
2 
1 
2 
1 
1 
2 
1 
2 
5 
4 
2 
2 


25th  percentile 


3 
1 
3 
4 
3 
3 
3 
2 
1 
3 
2 
8 
6 
7 
4 
2 
2 
1 
7 
2 
4 
3 
3 
2 
2 
2 
4 
2 
9 
7 
6 
3 
3 
2 
3 
2 
2 
1 
2 
1 

14 
3 
4 
2 
3 
1 
4 
3 
2 
2 
1 
3 
2 
2 
2 
1 
3 
2 
3 
6 
5 
3 
3 
2 
2 
1 
2 
1 
2 
2 


50th  percentile 


7 
3 
5 
7 
5 
3 
5 
3 
7 
5 
3 

14 
8 

12 
6 
3 
2 
2 

.12 
5 
S 
4 
6 
4 
3 
4 
7 
4 

12 

10 
9 
5 
6 
3 
6 
3 
4 
2 
4 
2 

14 
7 
7 
3 
6 
2 
6 
5 
4 
3 
2 
4 
3 
3 
4 
2 
5 
3 
5 
7 
6 
4 
3 
4 
3 
2 
3 
2 
3 
3 


75th  percentile 


12 

5 

7 

10 

7 

4 

7 

5 

7 

8 

6 

22 

12 

21 

10 

5 

3 

3 

20 

9 

8 

7 

9 

6 

6 

8 

11 

6 

18 

14 

16 

8 

11 

4 

11 

5 

6 

3 

7 

3 

14 

14 

11 

4 

11 

4 

9 

7 

6 

5 

3 

7 

4 

4 

6 

3 

9 

5 

10 

9 

8 

8 

4 

7 

5 

2 

5 

5 

5 

5 


90th  percentile 


20 

8 

11 

14 

10 

7 

12 

8 

7 

13 

9 

36 

20 

37 

23 

11 

6 

4 

32 

14 

13 

10 

15 

9 

10 

13 

17 

9 

26 

22 

25 

11 

17 

7 

18 

8 

11 

5 

11 

5 

14 

26 

18 

8 

18 

7 

14 

9 

8 

8 

5 

11 

8 

5 

10 

5 

15 

9 

14 

12 

9 

9 

5 

13 

10 

2 

7 

9 

8 

10 
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DRG 


346 
347 
348 
349 
390 
352 
353 
354 
3S5 
356 
357 
358 
359 

3«a 

361 
3621 
363' 

364 

365 

366 

367 

368{ 

3691 

370| 

371 

372 

373 

374 

375 

376 

377 

378 

379 

380 

381 

382 

383 

364 

385 

387 

389 

390 

392 

393 

394 

395 

386 

397 

396 


Number  db- 
chargas 


400  . 

401  .. 

402  . 

403  . 

404  .. 

406  .. 

407  +, 
406  I. 
406  .. 

410  .. 

411  ^, 
412).. 

413  u. 

414  .;. 

415  .,. 

416  ... 

417  ... 
416  ... 
419  ... 
420 


7248 

635 

3902 

1275 

7772 

716 

2445 

9646 

5856 

33809 

7098 

26551 

27695 

9654 

485 

3 

5613 

2356 

2936 

4804 

734 

1516 

2455 

788 

758 

520 

2633 

120 

6 

134 

31 

162 

310 

73 

212 

62 

987 

125 

1 

1 

15 

23 

2479 

1 

1936 

69702 

12 

13968 

15182 

1395 

8241 

6866 

2153 

30106 

4581 

3712 

922 

4299 

7504 

115524 

144 

119 

9157 

1378 

32201 

152221 

36 

15393 

17266 

3304 


Artlhmaec  mean 
LOS 


7.9222 
4.2299 

5.5818 
3.3051 
5.6702 
4.4497 

11.0802 
7.9479 
4.7348 
4.0356 

11.6750 
6.1374 
4.1346 
4.9108 
5.3258 
1.0000 
4.1315 
38336 
9.7371 
9.4665 
3.5790 
7.6247 
4.5165 
6.4340 
4.2032 
4.6731 
2.4083 
3.2417 
5.6333 
3.4403 
4.3548 
3.5370 
35774 
2.0685 
1.9811 
1.2581 
4.4032 
33680 
2.0000 

50.0000 

10.0667 
6.8696 

13.9814 
6.0000 

10.1183 
6.3368 
2.4167 
7.3923 
7.9187 
5.1785 

12.5149 

14.7297 
5.0678 

11.2708 
5.3687 

13.6818 
5.9067 
8.5780 
8.6131 
36498 
2.9583 
3.2437 

10.6496 
6.0145 

19.7502 

10.0358 
5.7778 
8.0615 
7.2664 
5.1777 


10th  percentile 


2 
1 
1 
1 
2 
1 
4 
4 
3 
2 
4 
3 
3 
2 
1 
1 
1 
1 
2 
2 
1 
3 
1 
3 
3 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
SO 
1 
1 
5 
6 
1 
2 
1 
2 
3 
2 
2 
3 
1 
2 
t 
3 
2 
1 
2 
1 
1 
1 
2 
1 
5 
2 
2 
3 
2 
2 


25tti  percentile 


3 
1 
2 
1 
3 
2 
6 
5 
4 
3 
6 
4 
3 
3 
2 
1 
2 
1 
4 
3 
1 
4 
2 
4 
3 
2 
2 
2 
2 
2 
2 
2 
1 
1 
1 
1 
2 
1 
2 
SO 
2 
2 
7 
6 
2 
3 
1 
3 
4 
3 
4 

e 

2 

4 
2 
6 
3 
2 
4 
2 
1 
1 
4 
2 
9 
5 
3 
4 
4 
3 


50th  percanile 


6 
2 

4 

2 

5 

3 

8 

6 

4 

4 

9 

5 

4 

4 

3 

1 

3 

2 

6 

6 

2 

6 

3 

4 

4 

3 

2 

2 

3 

2- 

2 

3 

2 

1 

1 

'\ 
3 
2 
2 

50 
5 
4 

10 
6 
6 
S 
1 
S 
6 
4 
8 

11 
3 
8 
4 

10 

s 
s 
s 

3 
2 
2 
8 

4 
14 
8 
5 
6 
5 
4 


75th  I 


ilite 

90lh  pereentlle 

10 

16 

5 

• 

7 

11 

4 

6 

7 

10 

5 

9 

13 

20 

9 

14 

5 

T 

5 

e 

14 

22 

7 

10 

5 

« 

5 

0 

6 

12 

1 

% 

4 

• 

5 

« 

12 

21 

12 

21 

4 

7 

9 

14 

5 

9 

6 

ft 

4 

S 

4 

• 

3 

3 

3 

5 

6 

« 

4 

7 

5 

• 

4 

s 

4 

7 

2 

4 

2 

a 

1 

2 

5 

• 

3 

7 

2 

2 

50 

SO 

6 

IS 

7 

13 

17 

2B 

6 

• 

t1 

21 

8 

12 

3 

s 

9 

IS 

10 

IS 

7 

10 

16 

7f 

19 

30 

7 

11 

14 

2t 

7 

H 

17 

27 

7 

10 

10 

20 

10 

If 

5 

« 

4 

% 

4 

• 

14 

22 

8 

n 

24 

20 

12 

10 

8 

10 

10 

H 

8 

%9 

6 

0 
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DRG 


Number  dis- 
ctwrgee 


Arithmetic  mean 
LOS 


10th  percentile 


25th  percentile 


50th  percentile 


7Sth  percentile 


90th  percentile 


421 
422 
423 
434 
425 
426 
427 
428 
429 
430 
431 
432 
433 
434 
435 
436 
437 
439 
440 
441 
442 
443 
444 
445 
447 
448 
448 
450 
451 
452 
453 
454 
455 
456 
457 
458 
459 
480 
461 
462 
463 
464 
465 
466 
467 
468 
471 
472 
473 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
486 
486 
487 
488 
488 
480 
491 
482 


13770 

108 

8486 

2679 

18620 

5629 

2031 

1108 

32490 

57158 

254 

503 

6444 

18927 

12874 

2447 

11617 

986 

4304 

732 

12771 

5116 

3469 

1639 

3255 

2 

29079 

7006 

10 

18717 

5122 

3551 

948 

224 

142 

1659 

513 

2318 

4725 

8340 

9515 

2810 

341 

3281 

3354 

66507 

8296 

174 

8519 

75836 

10096 

36262 

111578 

16130 

182 

83 


36056 
300 

2616 
1905 
3215 
717 
6891 
2269 
7511 
1379 
10574469 


5.4773 

4.9259 

10.7618 

22.9518 

6.2255 

7.2725 

7.3624 

9.7852 

11.7217 

12.1083 

8.8228 

7.3598 

4.2241 

7.1618 

5.8046 

17.5705 

15.0838 

10.5538 

12.0611 

3.7022 

9.5187 

3.4394 

6.8363 

4.2727 

3.3699 

3.0000 

5.6624 

3.0114 

6.0000 

5.9203 

3.6125 

6.8637 

3.3892 

10.5045 

5.4225 

21.7812 

15.2203 

8.7261 

5.2337 

16.8517 

6.5870 

4.1861 

3.3372 

4.8961 

4.9917 

18.2957 

12.6941 

30.8908 

16.8609 

14.1576 

16.7820 

10.1037 

10.0400 

5.1997 

36.0604 

38.6627 

17.8185 

54.8909 

20.9033 

15.9377 

16.4373 

11.1602 

21.9149 

13.4008 

8.4636 

6.0446 

17.2487 


2 
2 
3 
3 
2 
2 
1 
1 
3 
2 
2 
1 
1 
2 
1 
6 
5 
1 
2 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
6 
4 
2 
1 
5 
2 
1 
1 
1 
1 
4 
• 
S 
2 
2 
6 
1 
2 
1 

12 
21 
6 
17 
2 
6 
1 
2 

e 

3 
2 

2 
3 


3 
2 
5 
8 

3 
3 
3 
3 

4 
8 
3 
2 
1 
3 
3 

11 
9 
3 
4 
1 
3 
1 
3 
2 
1 
1 
2 
1 
2 
2 
2 
2 
1 
2 
1 
9 
6 
4 
1 
8 
3 
2 
1 
1 
1 
8 
8 
8 
4 
6 

10 
3 
4 
2 

16 

27 
9 

27 
8 
8 
7 
4 
9 
5 
3 
3 
5 


4 

4 

7 

15 

4 

5 

5 

6 

7 

9 

6 

4 

3 

5 

4 

17 

14 

6 

8 

2 

6 

2 

5 

3 

2 

5 

4 

2 

6 

4 

3 

4 

2 

5 

1 

17 

11 

6 

2 

15 

5 

3 

2 

2 

2 

14 

10 

24 

10 

11 

14 

7 

7 

4 

25 

33 

13 

43 

16 

12 

12 

8 

17 

9 

5 

5 

9 


7 

6 

13 

26 

7 

9 

9 

11 

13 

15 

10 

8 

5 

8 

7 

25 

21 

13 

15 

4 

11 

4 

8 

5 

4 

5 

7 

4 

7 

7 

4 

8 

4 

13 

8 

27 

20 

11 

4 

22 

8 

5 

3 

4 

4 

23 

14 

48 

26 

18 

20 

13 

13 

7 

39 

46 

21 

67 

28 

18 

21 

14 

28 

16 

10 

7 

27 


10 

8 

22 

44 

12 

15 

15 

20 

22 

24 

15 

15 

10 

14 

11 

28 

28 

22 

26 

7 

20 

7 

13 

8 

7 

6 

11 

6 

8 

12 

7 

14 

7 

25 

12 

43 

36 

17 

13 

31 

13 

7 

6 

9 

9 

36 

21 

68 

40 

28 

29 

21 

21 

10 

79 

62 

34 

102 

44 

29 

33 

22 

43 

28 

17 

10 

37 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay 

[FY92  Medpar  Update  12/92  Grouper  V11.0] 


DOR 


10    1 

^M 

^m 

22     I^H 

^H 

^H 

J^M 

^M 

^M 

22     ^M 

^M 

^M 

^M 

^M 

^H 

'^B 

28    ^M 

28     ^B 

22     ^B 

26     j^H 

I^H 

20     1^1 

7 

^^1 

13 

1^1 

8 

^1 

7 

^B 

5 

^1 

11 

^H 

6 

^1 

8 

^H 

12 

^B 

7     I 

^B 

14     1 

^1 

7 

^1 

25 

^H 

12 

^H 

43 

^1 

35 

^H 

17 

^1 

13 

^1 

31 

^1 

13 

^1 

7 

^H 

6 

^1 

9 

^H 

9 

^H 

36     .] 

^H 

21 

^1 

68 

^1 

40     j 

^1 

^     ■ 

^     il 

21     H 

n 

;■ 

^    jB 

62    « 

34    5 

■ 

102 

■ 

44 

m 

^    in 

33    !■ 

22     ■l 

43      ■ 

28     ■ 

17 

m 

10 

■ 

37 

i 

001 
002 
003 
004 
005 
006 
007 
008 
009 
010 
Oil 
012 
013 
014 
015 
016 
017 
018 
019 
020 
021 
022 

023  . 

024  . 

025  . 

026  . 

027  , 

028  . 

029  . 

030  . 

031  , 

032  . 

034  . 

035  . 

036  . 

037  . 

038  . 

039  . 

040  . 

042  . 

043  . 

044  . 

045  . 

046  . 

047  . 

049  . 

050  . 

051  . 

052  . 

053  . 

054  . 

055  . 

056  . 

057  . 

058  . 

059  . 

060  . 

061  . 

063  . 

064  . 

065  . 

066  .. 

067  ., 

068  .. 
068  .. 

070  .. 

071  .. 

072  .. 

073  .. 
075  .. 


Number  dis- 
charges 


30164 
5826 
1 
5478 
64109 
680 
6583 
2512 
1697 
20779 
3369 
20738 
5761 
348566 
134376 
10770 
2529 
16053 
6464 
7337 
1029 
9079 
3282 
56620 
21510 
41 
2880 
8691 
3310 
2 
3573 
2213 
14368 
3435 
18642 
2592 
606 
7551 
2707 
17808 
171 
1897 
2611 
2850 
1546 
2253 
4564 
485 
185 
5461 
3 
3192 
939 
661 
1 
140 
1 
325 
4696 


Arithmetic  mean 
LOS 


33004 

7722 

471 

14674 

4502 

32 

155 

614 

6709 

34750 


14.7300 

14.5872 

7.0000 

12.2094 

6.3154 

3.8029 

18.6301 

4.5414 

10.8326 

10.5049 

5.9074 

10.0572 

8.0415 

9.5224 

5.2610 

9.0028 

5.7564 

7.6719 

5.0922 

12.0695 

9.2099 

5.2816 

6.5491 

7.2607 

4.3325 

6.0488 

7.5132 

8.9695 

5.0127 

16.5000 

6.3375 

3.5712 

8.1714 

5.0160 

2.1138 

4.0995 

2.7360 

1.9392 

3.3136 

2.4541 

4.3333 

6.4760 

4.3118 

6.3316 

3.8868 

7.7918 

2.5502 

2.9567 

3.0973 

3.4177 

2.6667 

2.8418 

2.9904 

5.2708 

1.0000 

2.0143 

5.0000 

5.8000 

5.5138 

8.9814 

4.0100 

4.2107 

4.8344 

5.7929 

4.3712 

3.4688 

4.6581 

5.5179 

5.6457 

13.1138 


10th  percerttHe 


25th  percentile 


6 
6 
7 
5 

3 

1 
6 

1 

4 

4 

2 

4 

4 

4' 

3 

4 

3 

3 

2 

5 

4 

3 

2 

3 

2 

2 

1 

3 

2 

1 

2 

1 

3 

2 

1 

1 

1 

1 

1 

1 

2 

4 

2 

2 

1 

3 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

5 

1 

2 

3 

2 

2 

2 

3 

2 

1 

2 

2 

2 

7 


50lh  percentile 


11 
10 
7 
8 
4 
2 
11 
3 
7 
7 
4 
7 
6 
7 
4 
6 
4 
6 
4 
9 
7 
4 
4 
5 
3 
3 
4 
6 
3 
32 
4 
2 
6 
4 
2 
2 
2 
1 
2 
2 
4 
5 
4 
4 
3 
5 
2 
2 
2 
2 
1 
1 
2 
3 
1 
1 
5 
2 
3 
6 
3 
3 
4 
5 
4 
3 
4 
3 
4 
10 


75th  percentile 


18 

18 

7 

15 

7 

3 

21 

6 

12 

13 

8 

11 

10 

11 

6 

10 

7 

9 

6 

15 

12 

6 

7 

8 

5 

8 

9 

11 

6 

32 

7 

4 

10 

6 

2 

5 

3 

2 

4 

3 

5 

8 

5 

7 

5 

9 

3 

3 

3 

3 

6 

3 

3 

6 

1 

2 

5 

6 

6 

11 

5 

5 

6 

7 

5 

4 

6 

6 

7 

16 


90th  percentile 


30 
29 

7 
25 

12 

8 

30 

10 

21 

22 

12 

18 

14 

fS 

• 

17 

11 

14 

10 

24 

18 

10 

13 

14 

8 

12 

17 

IS 

9 

32 

12 

7 

16 

10 

4 

9 

6 

3 

S 

S 

7 

11 

• 

12 

7 

15 

4 

6 

7 

• 

6 

6 

6 

12 

1 

3 

5 

14 

11 

19 

7 

7 

9 

10 

7 

9 

8 

10 

11 

25 


< 
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Table  7B.— Medicare  Prospective  Payment  System  Selected  Percentile  Lengths  of  Stay— Continued 

(FY92  Medpar  Update  12«2  Grouper  V1 1.0] 


DGR 


076 

077 

078 

079 

080 

081 

082 

083 

084 

085 

086 

087 

088 

089 

090 

091 

092 

093 

094 

095  . 

096 

097  . 

098  . 

099  . 

100  . 

101  . 

102  . 

103  . 

104  . 

105  . 

106  . 

107  . 

108  . 

110  . 

111  . 

112  . 

113  . 

114  . 

115  . 

116  . 

117  . 

118  . 

119  . 

120  . 

121  . 

122  . 

123  . 

124  . 

125  . 

126  . 

127  . 

128  . 

129  . 

130  . 

131  . 

132  . 

133  . 

134  . 

135  . 

136  .. 

138  .. 

139  .. 

140  .. 

141  .. 

142  .. 

143  .. 

144  .. 

145  .. 

146  .. 

147  .. 


Number  dis- 
charges 


42294 
3352 
26898 
159913 
8806 
6 
68854 
7203 
1715 
16799 
1566 
54092 
282168 
405858 
42868 
39 
9700 
1378 
9707 
1185 
103589 
28701 
21 
28237 
10910 
18776 
3309 
335 
19779 
18175 
84493 
59171 
7074 
54380 
5650 
155117 
38509 
7946 
9211 
70465 
3675 
7848 
2788 
36173 
156496 
97673 
55971 
137373 
82170 
4390 
653524 
23487 
5746 
75289 
24690 
12242 
3612 
28104 
6507 
1299 
195225 
68036 
335841 
79405 
34987 
127252 
58428 
7546 
8109 
1652 


Aftttwnetic  mean 
LOS 


14.4704 
6.4010 
9.6811 
11.3796 
7.5603 
13.6667 
9.3082 
7.5977 
4.3644 
8.6900 
5.1245 
7.8555 
7.2643 
8.4717 
5.9691 
5.2564 
8.5081 
5.9340 
8.8675 
5.1342 
6.7235 
4.9460 
4.8095 
4.5797 
2.9334 
6.5697 
4.1106 
34.8985 
19.5386 
14.0078 
14.7382 
11.2233 
15.1261 
12.8613 
7.9772 
5.6986 
18.4420 
11.7727 
13.4147 
6.8301 
4.9271 
3.7157 
6.1549 
11.5878 
9.2035 
6.4677 
5.2599 
6.6997 
3.1767 
19.3360 
7.5398 
8.1065 
4.1685 
7.7964 
5.8381 
5.3805 
3.6836 
4.7557 
6.3081 
3.9769 
5.6539 
3.5044 
4.3353 
5.5245 
3.8154 
3.2717 
6.8589 
3.9465 
12.9729 
8.7893 


10th  percentile 


4 
1 
4 
4 
3 
4 
2 
2 
1 
2 
1 
1 
3 
3 
3 
1 
3 
2 
3 
2 
3 
2 
1 
1 
1 
2 
1 
11 
9 
7 
8 
7 
6 
3 
3 
2 
5 
3 
5 
2 
1 
1 
1 
1 
3 
2 
1 
1 
1 
5 
2 
4 
1 
2 
1 
1 
1 
2 
2 
1 
2 
1 
1 
2 
1 
1 
1 
1 
7 
5 


25th  percentile 


7 
2 
7 
6 
4 
5 
4 
4 
2 
4 
2 
4 
4 
5 
4 
2 
4 
3 
4 
3 
4 
3 
2 
2 
2 
3 
2 
16 
12 
9 
10 
8 
8 
7 
6 
2 
8 
5 
7 
3 
2 
1 
2 
3 
6 
4 
1 
2 
1 
9 
4 
5 
1 
4 
3 
2 
2 
2 
3 
2 
3 
2 
2 
3 
2 
2 
3 
2 

a 

7 


SOth  percentile 


11 

4 

9 

9 

6 

13 

7 

6 

3 

7 

4 

6 

6 

7 

5 

4 

7 

5 

7 

4 

6 

4 

3 

3 

2 

5 

3 

22 

16 

11 

13 

» 

12 

10 

8 

4 

13 

» 

11 

5 

3 

2 

3 

7 

8 

6 

3 

5 

2 

15 

6 

7 

1 

7 

6 

4 

3 

4 

5 

a 

4 

a 
a 

4 

a 
a 
s 

a 
ti 

• 


75tfi  percentUe 


18 

8 

12 

14 

8 


90tt)  percentile 


5 

42 

24 

16 

17 

12 

18 

15 

8 

7 

22 

15 

16 

8 

6 

4 

7 

15 

11 

8 

6 

7 

4 

28 

8 

8 

5 

8 

8 

6 

5 

6 

8 

5 

7 

4 

5 

6 

5 

4 

8 

5 

15 

10 


28 
13 
16 
21 
13 
15 
19 
14 
8 
17 
10 
15 
13 
IS 
10 
10 
16 
11 
17 
9 
12 
8 
11 
9 
5 
12 
8 
75 
34 
24 
24 
17 
27 
24 
12 
11 
36 
23 
24 
13 
10 
8 
15 
26 
16 
11 
13 
11 
7 
40 
14 
13 
11 
14 
10 
10 
7 
8 
12 
7 
11 
7 
8 
10 
7 
6 
14 
8 
21 
12 
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DGR 


148  

149  

150  

151  

152  

153  „ 

154  

155  

156  

157  

158  

159 

160  

161  

162  

163 

164 

165  .„ 

168  

167  

168  

169  

170  

171  

172  

173  

174  

175  

176  

177  

178  

179  

180  

181  = 

182  

183  

184  

185  

186  

187  

188  

189  

190  

191  

192 

193  

194  

195  

196  

197  

198  

199  

200  

201  

202  

203  

204  

205  

206  

207 

208  .- 

209 

210 

211  .- 

212  .-. 

213  ._.. 

214 

215  .-. 

216 

217 


Number  dls- 
chaiges 


147100 
16667 
22573 
4589 
4808 
1960 
36940 
3803 
1 
13318 
8351 
16978 
11527 
21371 
15845 
16 
5196 
1695 
3002 
2244 
1967 
1526 
13158 
1326 
30730 
2769 
217102 
27324 
14010 
13514 
5338 
9318 
76865 
21224 
231518 
73120 
52 
3744 
5 
952 
50448 
8456 
75 
10557 
885 
11592 
1133 
14506 
1343 
39153 
13552 
2915 
1859 
1693 
19082 
30050 
42423 
23060 
2027 
38151 
12575 
293381 
125323 
26388 
12 
5914 
47757 
38892 
6909 
17119 


Artthmelic  mean 
LOS 


15.4911 

8.7482 

13.3902 

7.1297 

10.3213 

6.9260 

17.7449 

8.0021 

59.0000 

6.5237 

2.9017 

6.1202 

3.2825 

4.7534 

2.2S43 

7.0625 

10.7538 

6.6242 

6.8827 

3.8913 

5.7570 

2.7012 

15.4478 
6.3333 

10.1029 
5.0195 
6.6683 
4.1532 
7.3877 
5.9808 
4.1967 
9.0127 
7.3004 
4.4050 
6.0263 
4.0082 
4.5192 
5.8582 
3.0000 
3.8204 
7.2279 
3.7219 
5.3733 

18.8262 
9.3718 

15.8778 
9.3045 

12.1970 
8.0901 

10.1952 
5.3706 

13.7554 

13.3335 

17.5381 
9.2704 
9.3812 
7.8529 
9.0291 
5.2378 
6.8103 
3.7388 
9.7312 

12.0809 
8.6686 
6.0000 

12.5279 
9.3239 
5.3554 

13.8713 

20.4133 


10(h  percentile 


7 
5 
5 

2 
S 

4 

e 
a 

99 

2 

1 
2 
1 
1 
1 
1 
S 
3 
3 
2 
1 
1 
3 
1 
2 
1 
2 
2 
2 
2 
2 
3 
2 
2 
2 


2Sth  percentile 


2 

1 

2 

6 

3 

7 

3 

5 

4 

4 

2 

4 

2 

4 

2 

2 

2 

2 

1 

2 

1 

S 

S 

4 

2 

3 

3 

2 

3 

4' 


9 
7 
8 
4 
6 
5 
• 
8 
58 
3 
1 
3 
2 
2 
1 
2 
7 
5 
4 
2 
2 
1 
7 
3 
4 
2 
3 
2 
4 
3 
2 
4 
4 
2 
3 
2 
2 
2 
1 

i 

3 

1 

3 

8 

5 

8 

8 

7 

5 

6 

3 

6 

5 

7 

4 

4 

4 

4 

2 

3 

2 

7 

7 

6 

3 

5 

S 

3 

6 

7 


50(h  percentHe 


12 
8 
11 
6 
8 
7 
14 
7 
59 
5 
2 
S 
3 
3 
2 
4 
8 
6 
8 
3 
4 
2 
11 
S 
7 
4 
5 
4 
6 
5 
4 
7 
6 
4 
5 
3 
2 
4 
2 
2 
5 
3 
4 
14 
8 
13 
8 
10 
7 
6 
5 
11 
10 
12 
7 
7 
6 
7 
4 
5 
3 
8 
10 
8 
3 
8 
7 
4 
10 
14 


7Sth  percentile 


18 
10 
16 
9 
12 
8 
21 
9 
59 
8 
4 
7 
4 
6 
3 
5 
13 
8 
8 
5 
7 
3 
19 
8 
13 
8 
8 
5 
9 
7 
5 
11 
9 
6 
7 
5 
5 
7 
3 
5 
9 
5 
6 
23 
11 
19 
12 
14 
9 
12 
7 
18 
17 
22 
11 
12 
9 
11 
6 
8 
5 
11 
14 
10 
5 
15 
11 
7 
18 
25 


90th  percentile 


28 
13 
23 
13 
17 
10 
33 
13 
58 
13 
6 
12 
8 
10 
4 
7 
18 
10 
12 
8 
12 
S 
31 
12 
21 
10 
12 
7 
14 
11 
7 
17 
14 
8 
11 
7 
7 
12 
7 
8 
14 
8 
10 
37 
16 
28 
18 
20 
13 
18 
8 
27 
27 
38 
18 
18 
15 
18 
10 
13 
7 
15 
20 
13 
8 

25 

17 

8 

28 
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06R 


218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 

238 

239 

240 

241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

253 

254 

256 

257 

258 

259 

260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

288 


Number  (Is- 

ArtlhmeVc  mean 

chaiges 

LOS 

20020 

8.4274 

17566 

4.8400 

1 

5.0000 

5007 

10.2718 

4734 

5.1003 

17561 

3.6701 

8473 

2.8442 

8941 

5.2510 

5969 

8.3166 

5081 

3.5051 

4154 

3.8445 

2166 

2.3546 

3061 

6.3875 

10706 

6.1437 

881 

5.6073 

5251 

11.2678 

2791 

5.1759 

6049 

10.3308 

38538 

8.2639 

1620 

5.5043 

6516 

12.9764 

61987 

9.6960 

11299 

8.9935 

3611 

5.3406 

2307 

10.1812 

96496 

6.7503 

11588 

7.2673 

5173 

4.9020 

1579 

6.1697 

9981 

4.8046 

6597 

6.3617 

9261 

5.7093 

3438 

6.6966 

2669 

3.7516 

17187 

7.8630 

10926 

4.5652 

9481 

5.0603 

28917 

4.7407 

24847 

3.3687 

4332 

6.0277 

5486 

2.5417 

2720 

2.7213 

1067 

3.5754 

30069 

19.2845 

3770 

10.9851 

5027 

9.2584 

3784 

4.3258 

336 

4.6667 

1219 

4.8638 

11439 

11.7620 

4700 

4.0419 

20057 

11.0194 

6773 

9.0267 

1949 

6.3648 

2753 

9.7156 

311 

3.9486 

808 

6.1250 

75038 

8.1959 

24694 

5.9828 

4 

4.2500 

13123 

6.3879 

6646 

4.1900 

2 

4.0000 

5687 

6.8432 

2129 

4.7280 

5945 

18.6155 

1888 

10.7352 

6735 

18.4383 

571 

10.8039 

4149 

5.1950 

lOlh  percentile 


3 

2 

5 

2 

1 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

3 

1 

2 

2 

1 

4 

3 

2 

1 

3 

2 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

1 

2 

2 

1 

1 

1 

1 

5 

3 

2 

1 

1 

1 

2 

1 

3 

3 

2 

2 

1 

1 

3 

2 

3 

2 

1 

i 

2 

1 

5 

4 

4 

3 

2 


25th  percentile 


509)  percentile 


3 
5 

3 
3 
4 
3 
3 
2 
2 
2 

14 
8 
6 
3 
2 
2 
8 
2 
8 
7 
5 
7 
3 
5 
7 
5 
3 
5 
3 
7 
5 
3 

14 
8 

12 
8 
3 


75lh  percentile 


10 
6 
5 

12 

7 
4 
3 
6 

to 

4 

4 

3 

7 

7 

6 

14 

7 

11 

10 

7 

15 

12 

11 

7 

13 

8 

8 

6 

7 

6 

7 

7 

8 

4 

9 

6 

6 

5 

4 

5 

3 

3 

4 

23 

14 

11 

6 

5 

5 

15 

5 

13 

11 

8 

12 

5 

7 

10 

7 

4 

7 

5 

7 

8 

6 

22 

12 

21 

10 

5 


90th  percentile 


15 
8 
6 

21 

10 

7 

S 

12 

18 

7 

8 

5 

13 

14 

14 

22 

10 

21 

16 

11 

27 

19 

18 

10 

20 

13 

14 

9 

11 

9 

12 

12 

13 

7 

15 

9 

10 

8 

5 

10 

4 

5 

8 

38 

23 

19 

9 

10 

10 

24 

8 

20 

17 

13 

20 

8 

11 

14 

10 

7 

12 

8 

7 

13 

8 

36 

20 

87 

23 

11 
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DOR 


NumlMr  dis- 

Arithmelic mean 

charges 

LOS 

9685 

3.3089 

130 

2.2385 

5364 

16.2047 

425 

6.9694 

88598 

7.0643 

3343 

5.7299 

221171 

8.0091 

39748 

5.0035 

77 

4.5455 

889 

6.3836 

12093 

8.8211 

1962 

5.1794 

6847 

15.3644 

18484 

12.5502 

13866 

12.8490 

3030 

5.9455 

12221 

8.4129 

3691 

4.0507 

10109 

8.7427 

3922 

3.7473 

34508 

5.3608 

16394 

2.5672 

2849 

5.7680 

1533 

2.5864 

1 

14.0000 

28572 

11.7995 

53374 

9.0056 

696 

4.0445 

6496 

8.7231 

682 

3.4798 

167632 

8.1163 

26079 

5.5231 

68 

4.4706 

20045 

4.1997 

11733 

2.4519 

9273 

5.8085 

3139 

3.4546 

4 

3.5000 

1103 

5.0544 

230 

2.4739 

31569 

7.3314 

5069 

4.1823 

305 

7.2131 

32645 

8.2748 

15295 

6.6242 

96253 

5.3874 

76273 

3.5909 

12422 

5.9095 

3951 

4.7980 

2 

1.5000 

11052 

4.1829 

353 

3.9688 

7117 

4.4894 

2166 

4.9552 

7248 

7.9222 

835 

4.2299 

3902 

5.5818 

1275 

3.3051 

7772 

5.6702 

716 

4.4497 

2445 

11.0802 

9848 

7.9479 

5856 

4.7348 

33809 

4.0356 

7098 

11.6750 

26551 

6.1374 

27695 

4.1346 

9654 

4.9108 

485 

5.3258 

3 

1.0000 

ioat 


1 
1 

3 
1 

2 
2 

2 
2 
1 
1 

3 
1 
7 
6 
4 
2 
2 
2 
2 
1 
1 
1 
1 
1 

14 
1 
2 
1 
2 
1 
3 
2 
2 
1 
1 
2 
1 
2 
1 
1 
2 
1 
2 
5 
4 
2 
2 


29V)  perceniBe 


2 

1 
7 
2 
4 
3 
3 
2 
2 
2 
4 
2 
9 
7 
6 
3 
3 
2 
3 
2 
2 
1 
2 
1 

14 
3 
4 
2 
3 
1 
4 
3 
2 
2 
1 
3 
2 
2 
2 
1 
3 
2 
3 
6 
5 
3 
3 
2 
2 
1 
2 
1 
2 
2 
3 
1 
2 
1 
3 
2 
6 
5 
4 
3 
6 
4 
3 
3 
2 
1 


50(h  peroenlRe 


2 

2 

12 

5 

5 
4 
6 

4 
3 
4 
7 
4 
12 
10 
9 
5 
6 
3 
6 
3 
4 
2 
4 
2 
14 
7 
7 
3 
6 
2 
6 
5 
4 
3 
2 
4 
3 
3 
4 
2 
5 
3 
5 
7 
6 
4 
3 
4 
3 
2 
3 
2 
3 
3 
6 
2 
4 
2 
5 
3 
8 
6 
4 
4 
9 
5 
4 
4 
3 
1 


759)  percerntte 


3 

3 

20 

9 

8 

7 

9 

6 

6 

8 

11 

6 

18 

14 

16 

8 

11 

4 

11 

5 

6 

3 

7 

3 

14 

14 

11 

4 

11 

4 

9 

7 

6 

5 

3 

7 

4 

4 

6 

3 

9 

5 

10 

9 

8 

6 

4 

7 

5 

2 

5 

5 

5 

5 

10 

5 

7 

4 

7 

5 

13 

9 

5 

5 

14 

7 

5 

5 

6 

1 


80lh  peicsnttte 


• 

4 
32 
H 
13 
10 
IS 

9 
10 
13 
17 

9 


25 
11 
17 

7 

19 

• 

11 

S 

11 

5 

14 

29 

18 

0 

19 

7 

14 

9 

9 

9 

S 

11 

9 

S 

10 

5 

15 

9 

14 

12 

9 

9 

S 

13 

10 

2 

7 

9 

9 

10 

10 

9 

11 

6 

10 

9 

20 

14 

7 

0 

22 

10 

9 

9 

12 

1 
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DOR 


363 

364 

365 

ooo 

367 

368 

369 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379 

360 

381 

382 

383 

384  . 

385  . 
387  . 

389  . 

390  . 

392  . 

393  . 

394  . 

395  . 

396  . 

397  . 

398  . 

399  . 

400  . 

401  . 

402  . 

403  . 

404  . 

406  . 

407  . 

408  . 

409  . 

410  . 

411  . 

412  . 

413  . 

414  . 

415  . 

416  . 

417  . 

418  . 

419  . 

420  . 

421  . 

422  .. 

423  ., 

424  .. 

425  ., 

426  .. 

427  .. 

428  .. 

429  .. 

430  .. 

431  .. 

432  .. 

433  .. 

434  .. 

435  .. 

436  .. 


Number  dis- 
charges 


5613 
2356 
2936 
4804 
734 
1516 
2455 
788 
758 
520 
2633 
120 
6 
134 
31 
162 
310 
73 
212 
62 
967 
125 
1 
1 
15 
23 
2479 
1 
1936 
69702 
12 
13968 
15182 
1395 
8241 
6866 
2153 
30106 
4581 
3712 
922 
4299 
7504 
115524 
144 
119 
9157 
1378 
32201 
152221 
36 
15393 
17266 
3304 
13770 
108 
8486 
2679 
18620 
5629 
2031 
1108 
32490 
57158 
254 
503 
6444 
1S927 
12874 
2447 


Arithmetic  mean 
LOS 


4.1315 
3.8336 
9.7371 
9.4665 
3.5790 
7.6247 
4.5165 
6.4340 
4.2032 
4.6731 
2.4083 
3.2417 
5.8333 
3.4403 
4.3548 
3.5370 
3.5774 
2.0685 
1.9811 
1.2581 
4.4032 
3.3680 
2.0000 
50.0000 
10.0667 
6.8696 
13.9814 
6.0000 
10.1183 
6.3368 
2.4167 
7.3923 
7.9187 
5.1785 
12.5149 
14.7297 
5.0678 
11.2708 
5.3687 
13.6818 
5.9067 
8.5780 
8.6131 
3.6498 
2.9583 
3.2437 
10.6496 
6.0145 
19.7502 
10.0358 
5.7778 
8.0615 
7.2664 
5.1777 
5.4773 
4.9259 
10.7618 
22.9518 
6.2255 
7.2725 
7.3624 
9.7852 
11.7217 
12.1083 
8.8228 
7.3598 
4.2241 
7.1618 
5.8046 
17.5705 


10th  percentile 


1 

1 

2 

2 

1 

3 

1 

3 

3 

1 

1 

1 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

SO 

1 

1 

5 

6 

1 

2 

1 

2 

3 

2 

2 

3 

1 

2 

1 

3 

2 

1 

2 

1 

1 

1 

2 

1 

5 

2 

2 

3 

2 

2 

2 

2 

3 

3 

2 

2 

1 

1 

3 

2 

2 

1 

1 

2 

1 

6 


25th  percentile 


2 
1 
4 
3 
1 
4 
2 
4 
3 
2 
2 
2 
2 
2 
2 
2 
1 
1 
1 
1 
2 
1 
2 
50 
2 
2 
7 
6 
2 
3 
1 
3 
4 
3 
4 
6 
2 
4 
2 
6 
3 
2 
4 
2 
1 
1 
4 
2 
9 
5 
3 
4 
4 
3 
3 
2 
5 
8 
3 
3 
3 
3 
4 
8 
3 
2 
1 
3 
3 
11 


50th  percentile 


3 
2 
6 
6 

2 

6 
3 

4 
4 
3 
2 
2 
3 
2 
2 
3 
2 
1 
1 
1 
3 
2 
2 

50 
5 
4 

10 
6 
6 
5 
1 
5 
6 
4 
8 

11 
3 
8 
4 

10 
5 
5 
5 
3 
2 
2 

e 

4 
14 

8 

5 

6 

5 

4 

4 

4 

7 
15 

4 

5 

5 

6 

7 

9 

6 

4 

3 

5 

4 
17 


75th  percentile 


4 
5 

12 

12 
4 
8 
5 
6 
4 
4 
3 
3 
6 
4 
5 
4 
4 
2 
2 
1 
5 
3 
2 

50 
6 
7 

17 
6 

11 
8 
3 
9 

10 
7 

16 

19 
7 

14 
7 

17 
7 

10 

10 
5 
4 
4 

14 
8 

24 

12 
8 

10 
8 
6 
7 
6 

13 

26 
7 
9 
9 

11 

13 

15 

10 
8 
5 

8 

7 

25 


90th  percentile 


8 

8 

21 

21 

7 

14 

9 

11 

5 

8 

3 

5 

6 

7 

8 

5 

7 

4 

3 

2 

9 

7 

2 

SO 

15 

13 

28 

8 

24 

12 

5 

15 

15 

10 

27 

30 

11 

24 

11 

27 

10 

20 

19 

6 

5 

6 

22 

13 

39 

19 

10 

15 

13 

9 

10 

8 

22 

44 

12 

15 

15 

20 

22 

24 

15 

15 

10 

14 

11 

28 
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Table  7a— Medicare  Prospective  PAYME^4T  System  Selected  Percentile  Lengths  of  Stay— Continued 
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DGR 


Number  die- 
cherQee 


11617 


4304 

732 

12771 

5116 

3469 

1639 

3255 

2 

29079 

7006 

10 

18717 

5122 

3551 

948 

224 

142 

1659 

513 

2318 

4725 

8340 

9515 

2810 

341 

3281 

3354 

64709 

8296 

174 

8519 

75836 

10121 

38035 

111578 

16130 

182 

83 

7136 

35905 

300 

2616 

1905 

3215 

717 

6891 

2269 

7511 

1379 

46125 

34399 


10574469 


Artthmetic  mean 
LOS 


15.0838 
10.5538 
1^0611 
3.7022 
9.5187 
3.4394 
6.8363 
4.2727 
3.3699 
3.0000 
5.6624 

aoii4 

6.0000 

5.9203 

3.6125 

6.8637 

3.3892 

10.5045 

5.4225 

21.7812 

15.2203 

8.7261 

5.2337 

16.8517 

6.5870 

4.1861 

3.3372 

4.8961 

4.9917 

18.5178 

12.6941 

30.8908 

16.8609 

14.1576 

16.7637 

10.1135 

10.0400 

5.1997 

36.0604 

38.6627 

17.8471 

55.0411 

20.9033 

15.9377 

16.4373 

11.1602 

21.9149 

13.4008 

8.4636 

6.0446 

17.2487 

6.3504 

2.3361 


lOtti  percentile 


5 

1 
2 
1 
1 
1 
2 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
5 
4 
2 
1 
5 
2 
1 
1 
1 
1 
4 
6 
3 
2 
2 
6 
1 
2 
1 
12 
21 
6 
17 
2 
6 
1 
2 
6 
3 
2 
2 
3 
1 
1 


25th  percantite 


9 
3 
4 
1 
3 
1 
3 
2 
1 
1 
2 
1 
2 
2 
2 
2 
1 
2 
1 
9 
6 
4 
1 
8 
3 
2 
1 
1 
1 
8 
8 
8 
4 
6 

10 
3 
4 
2 

16 

27 
9 

28 
8 
8 
7 
4 
9 
S 
3 
3 
S 
2 
1 


50tt)  percantUe 


14 

« 

2 

« 

2 

S 

3 

2 

5 

4 

2 

6 

4 

3 

4 

2 

5 

1 

17 

11 

6 

2 

15 

5 

3 

2 

2 

2 

14 

10 

24 

10 

11 

14 

7 

7 

4 

25 

33 

13 

43 

16 

12 

12 

8 

17 

9 

5 

S 

9 

5 

1 


75th  percentile 


21 
13 
15 

4 

11 

4 

8 

S 

4 

5 

7 

4 

7 

7 

4 

8 

4 

13 

8 

27 

20 

11 

4 

22 

8 

5 

3 

4 

4 

23 

14 

48 

26 

18 

20 

13 

13 

7 

39 

46 

21 

67 

28 

18 

21 

14 

28 

16 

10 

7 

27 

8 

3 


90th  percerUile 


28 

22 

2S 

7 

20 

7 

13 

8 

T 

5 

11 

6 

8 

12 

7 

14 

7 

25 

12 

43 

35 

17 

13 

31 

13 

7 

6 

• 

9 

36 

21 

68 

40 

28 

29 

21 

21 

10 

79 

62 

34 

102 

44 

29 

33 

22 

43 

28 

17 

10 

37 

13 

5 


Table  8a— Statewide  Average  Operating  Cost-to-Charge  Ratios  for  Urban  and  Rural  Hospitals 

(Case  Weighted)  April  1993 


State 


Alabama  .... 

Alaska 

Ari2or«  , 

Arlcansas  ... 
CaMomia  ... 

Colorado 

Cormecticut 
OeieMBre  ... 


Urban 


Rural 


0  463 

0515 

0.570 

0.864 

0.537 

0605 

0.587 

0539 

0.490 

0.531 

0.570 

0609 

0603 

0600 

0.602 

0550 
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Table  8a— Statewide  Average  Operating  Cost-to-Charge  Ratios  for  Urban  and  Rural  Hospitals 

(Case  Weighted)  April  1993— Continued 


Slate 


District  o(  Coiumbia 

Ftooda  

Georgia 

Hawaii 

Idaho  

IMinois  


Indiana 

Iowa 

Kansas  

Kentucky 

Louisiana 

Maine 

Massachusetts  . 

Michigan  

Minnesota 

Mississippi 

Missouri  „. 

Montana  

Nebraska 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York , 

North  Carolina  ... 

North  Dakota 

Ohio 

OWahoma 

Oregon  

Pennsylvania  

Puerto  Rico  

Rhode  Island 

South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah _ 

Vermont 

Virginia  

Washington  

West  Virginia  

Wisconsin  

Wyoming  


Urban 


0.555 

0.478 

0.573 

0.617 

0.657 

0.551 

0.655 

0.605 

0.557 

0.574 

0.521 

0.701 

0.671 

0.556 

0.632 

0.603 

0.543 

0.614 

0.575 

0.468 

0.636 

0.791 

0.562 

0.646 

0.620 

0.660 

0.622 

0.544 

0.611 

0.501 

0.542 


0.556 
0.630 
0.567 
0.534 
0.61O 
0.675 
0.566 
0.690 
0.586 
0.706 
0.634 


Rural 


0.466 
0.555 
0.601 
0.646 
0.618 
0.669 
0.730 
0.694 
0.572 
0.568 
0.607 
0.895 
0.661 
0.702 
0.556 
0.563 
0.697 
0.701 
0.658 
0.671 


0.551 
0.733 
0.559 
0.693 
0.657 
0.594 
0.678 
0.595 
0.668 
0.765 
0.541 
0.687 
0.574 
0.633 
0.649 
0.635 
0.590 
0.734 
0.548 
0.723 
0.796 


Table  88.— Statewide  Average  Capital  Cost-to-Charge  Ratios  for  Urban  and  Rural  Hospitals  (Case 

Weighted)  April  1993 


state 


Alabama 
Alaska  .... 
Arizona .. 


Arkansas 
California 
Cokyado 


Connecticut 

Delaware 

DistTKt  of  Columbia 
Ftorida 


Georgia 

Hawaii  .. 
Idaho  .... 


Illinois  .. 
Indiana 
Iowa  .... 


Kansas  .... 
Kentucky  . 

Louisiana 
Main* 


Ratto 


0.059 
0.115 
0.066 
0.067 
.0.047 
0.057 
0.037 
0.054 
0.040 
0.061 
0.055 
0.072 
0.063 
0.051 
0.070 
0.065 
0.067 
0.065 
0.080 
0.043 
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Table  8b.— Statewide  Average  Capital  Cost-to-Charge  Ratios  for  Urban  and  Rural  Hospitals  (Case 

Weighted)  April  1993— Continued 


Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina  .. 
North  Dakota  .... 

Ohk)  

Oklahoma 

Oregon 

Pennsylvania  .... 

Puerto  Rico 

Rhode  Island  .... 
South  Carolina  .. 
South  Dakota  .... 

Tenrtessee 

Texas  

Utah 

Vemwnt 

Virginta 

Washington 

West  Virginia  .... 

Wisconsin  

Wyoming 


State 


Ratk) 


0.063 
0.054 
0.060 
0.059 
0.061 
0.078 
0.061 
0.046 
0.057 
0.072 
0.063 
0.064 
0.051 
0.073 
0.063 
0.065 
0.056 
0.054 
0.078 
0.042 
0.071 
0.076 
0.064 
0.071 
0.057 
0.060 
0.064 
0.084 
0.067 
0.048 
0.073 


Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 

Capital  Hospital— Specific  Rate  Redeterminations 


D10006 
010011 
010012 
010015 

pioois 

010022 
010023 
010024 
010025 
010031 
010034 
010036 
010038 
010039 
010046 
010050 
010054 
010055 
010056 
010058 
010064 
010066 
010068 
010072 
010078 
010080 
010085 
010086 
010089 
010090 
010091 


Provider  No. 


Cost  reporting  penod 


Begin 


07/D1/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04A>1/91 
07/01/91 
07/01/91 
07/01/90 
07/01/91 
07/01/91 
07/01/90 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 


End 


06/29/92 
06/30/92 
06AJ0/92 
03/31/92 
06/30/92 
06/30/92 
06A3O/92 
06/30/92 
06/30/92 
06)30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
05/31/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 


Transfer  ad- 
justed case 
mix  Index 


1.3655 
1.3997 
1.2275 
1.0113 
0.8772 
0.9671 
1.3609 
12732 
1.2189 
1.2261 
1.0126 
1.1390 
1.2552 
1.6150 
13407 
0.9326 
1.2295 
13480 
1.3491 
0.9467 
1.6444 
0.8635 
1.2052 
1.1732 
1.2138 
0.9711 
1.2551 
1.0077 
1.1373 
1.5318 
1.0022 


Transfer  ad- 
justment  to 
discharges 


0.9947 
0.9973 
0.9697 
0.9423 
0.9929 
0.9662 
0.9889 
09888 
0.9679 
09941 
0.9742 
0.9655 
0.9844 
0.9973 
09931 
0.9604 
0.9729 
0.9986 
0.9982 
0.9517 
0.9985 
0.9355 
0.9782 
0.9644 
0.9879 
0.9466 
0.9726 
09658 
0  9877 
09992 
0.9693 
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Table  9.--1992  Transfer  adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  hospital— Speofic  Rate  Redeterminations— Continued 


Provider  No. 


010098 

010101 

010103 

010104 

010113 

010114 

010118 

010121 

010128 

010131 

010136 

010138 

010145 

010148  , 

010150 

020002  . 

020004  . 

020007  , 

020008  . 

020009  . 

020010  . 

020011  . 
020014  . 
020024  . 
030003  . 

030006  . 

030007  . 

030009  . 

030010  . 

030011  . 

030016  . 

030017  . 
030019  . 
030022  . 
030024  . 
030027  . 

030033  . 

030034  . 
030037  . 
030040  . 
030043  . 
030055  . 
030059  . 
030064  . 
030080  . 
030091  . 

040001  . 

040002  . 

040003  . 
040008  . 
040011  . 

040016  . 

040017  . 
040019  . 
040022 
040025 
040026 
040030 
040032 
040035 
040039 
040040 
040048 
040051 
040053 
040054 
040055 
040058 
040060 


Cost  reporting  period 


Begin 


07A)1/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
05/01/91 
07/01/91 
02/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04A)1/91 
07/01/91 
04A)1/91 
07A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
02/01/91 


End 


06/30/92 
06/29/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
04/30/92 
06/30/92 
01/31/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/30/92 
06/30/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
03/30/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
03/30/92 
06/29/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
06AJ0/92 
06A30/92 
06/30/92 
06/30/92 
06A30/92 
06A30/92 
06A30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06A)0/92 
06/30/92 
01/31/92 


Transfer  ad- 
lusted  case 
mix  index 


0.9775 

1.0458 

1.5952 

1.5624 

1.6282 

1.2544 

1.1881 

1.1076 

0.8790 

1.2638 

0.9787 

0.9359 

1.2271 

0.9708 

1.0136 

0.9855 

1.1052 

0.7907 

0.9901 

0.8906 

0.8616 

0.9246 

1.1117 

1.0676 

1.2900 

1.6234 

1.2712 

1.2137 

1.4797 

1.4102 

1.2663 

1.3824 

1.2455 

1.4980 

1.6397 

1.0809 

1.2763 

1.0797 

1.8685 

0.9769 

1.2000 

1.1810 

1.4310 

1.5100 

1.6130 

1.0869 

1.0784 

1.1725 

1.0166 

1.1726 

0.9590 

1.5733 

1.2997 

1.1779 

1.7225 

0.9717 

1.5140 

0.8782 

0.9468 

0.9347 

1.1635 

1.0211 

1.1595 

1.0386 

1.0708 

0.9418 

1.4092 

0.9801 

0.9630 


Transfer  ad- 
justment to 
discharges 


0.8720 
0.9646 
0.9868 
0J992 
0.9900 
0.0837 
0.0790 
0.0634 
0.0406 
0.0645 
1.0000 
0.0630 
0.9078 
0J605 
0.0662 
0S37S 
0.0652 
0.0550 
0J705 
0J3O4 
0.9364 
0.0547 
0.0055 
0.0503 
0M64 
0^078 
0J742 
0J658 
OMGS 
0.9963 
0.9828 
0.9982 
0.9949 
0.9949 
0.9987 
0.9852 
0.9703 
0.9698 
0J078 
0.9376 
0.9678 
0.0611 
0.0810 
0J026 
0.0901 
1.0000 
0.0606 
0.9663 
0.9663 
0.0774 
0.9466 
0J071 
0.0740 
0.0622 
0.9076 
0J603 
0J973 
0.0535 
0.9603 
0.9702 
0.9600 
0.0693 
0.9656 
0^436 
0.9324 
0.9766 
0J991 
a0713 
0.0409 
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Table  9.— 1992  TRAf4SFER  adjusted  Case  Mix  Index  and  Transfer  adjustment  to  Discharges  for 
Capital  Hospital— Specific  Rate  Redeterminations— Continued 


Pfovkter  No. 


040062  .. 

040063  .. 
040071  .. 
040074  .. 
040076  .. 
040077.. 
040080  .. 
040082  .. 
040084  .. 
040088  .. 

040090  .. 

040091  .. 
040093  .. 
040095  .. 
040109  .. 
040116  .. 
040124  .. 
040126  .. 
050006  .. 
050009  .. 

050014  .. 

050015  .. 
050017  .. 
050019  ... 

050025  ... 

050026  ... 

050028  ... 

050029  .. 
050033  ... 
050036  ... 

050038  ... 

050039  ... 

050040  ... 

050041  ... 

050042  ... 

050043  ... 

050045  ... 

050046  ... 
050051  ... 

050054  ... 

050055  ... 

050056  ... 

050057  ... 
050063  ... 

050065  ... 

050066  ... 

050067  ... 

050068  ... 

050069  ... 
050077  ... 
050079  ... 
050082  ... 

050088  ... 

050089  ... 

050090  ... 

050092  ... 

050093  ... 
050095  ... 
050104  ... 
050110  ... 

050113  ... 

050114  ... 

050115  ... 

050116  ... 
050118  ... 
050124  ... 

050128  ... 

050129  ... 
050133  ... 


Cost  reporting  p«rk)d 


Begin 


07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/90 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

03A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04A)1/91 

07/01/91 

07/01/91 

05/29/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

06A)1/91 

07/01/91 

09/01/90 

07/01/91 

05/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

04A)1/91 

07/01/91 

07/01/91 

07/01/91 

07A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

06«)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

05/01/91 

07/01/91 

07/01/91 

06A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 


End 


06/30/92 

06/30/92 

06A30/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

03/31/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06A30/92 

02/29/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

03A30/92 

06/29/92 

06/29/92 

06/30/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

05/31/92 

06/30/92 

02/29/92 

06/30/92 

04A30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

03/31/92 

03/31/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

06/30/92 

06/29/92 

06/30/92 

06/29/92 

06/30/92 

05/31/92 

06/29/92 

06A30/92 

06/30/92 

06/30/92 

04/30/92 

06A30/92 

06/'30/92 

05/31/92 

06/29/92 

06/29/92 

06^30/92 

06/30/92 


Transfer  ad- 
Justed  case 
mix  index 


1.4575 

1.4650 

1.4528 

1.1851 

1.1553 

0.9157 

1.1112 

1.2386 

1.1320 

1.2782 

0.9140 

1.2929 

1.0374 

0.8428 

1.0688 

1.3703 

1.0970 

0.9809 

1.3178 

1.5997 

1.1215 

1.4550 

1.9611 

0.8353 

1.6030 

1.4622 

1.2531 

1.3155 

1.4279 

1.6775 

1.3299 

1.6691 

1.1549 

1.2408 

1.2330 

1.5738 

1.2376 

1.2481 

1.1000 

1.3099 

1.2482 

1.3679 

1.4596 

1.4086 

1.4837 

1.2523 

1.3366 

1.0370 

1 .6521 

1.6353 

1.5069 

1.4397 

1.1037 

1.3531 

1.2494 

0.9100 

1.5225 

1.8346 

1.3414 

1.1896 

1.1597 

1.4931 

1.5233 

1.4737 

1.1664 

1  1871 

1.5638 

1.4988 

1.2047 


Transfer  ad- 
justment to 
discharges 


0.9941 
0.9973 
0.9977 
0.9878 
0.9645 
0.9582 
0.9302 
0.9624 
0.9810 
0.9855 
0.9271 
0.9591 
09631 
0.9551 
0.9674 
09960 
0  9611 
0.951 1 
0.9944 
0.9948 
0.9609 
0.9802 
09992 
09856 
09957 
0.9923 
09921 
0.9789 
0.9964 
09909 
09869 
09958 
09589 
0.9607 
0.9738 
0.9984 
0.9745 
0.9729 
0.9777 
0.9881 
0.9920 
0.9961 
0.9942 
0.9929 
0.9853 
0.9982 
09872 
0.9894 
0.9975 
0.9979 
0.9968 
0.9979 
0.9849 
0.9877 
0.9826 
0.9577 
0.9985 
1.0000 
0.9968 
0.9572 
0.9878 
0.9834 
0.9957 
0.9952 
0.9823 
0.9893 
0.9964 
0.9947 
0.9668 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  DtscMAROES  for 
Capital  Hospital— Specifjc  Rate  REDETERMtNATJONS— Continued 


050136 
0S0U7 
050148 
050152 
060153 
050159 
050161 
050166 
050167 
060168 
050170 
050172 
050174 
050175 
050177 
050178 
050181 
050183 
050188 
060191  . 

050192  . 

050193  . 

050194  . 

050195  . 
050197  , 
050199  . 
050207  , 
050213  . 
050215  . 
050220  . 
050228  . 
050230  . 
050232  . 
050240  . 
050242  . 
050243. 
060245  . 
050248  . 
0502S8  . 

050260  . 

050261  . 

050262  . 

050263  . 
050267  . 
050274  . 

050276  . 

050277  , 

050278  . 

050279  . 

050280  . 
050283  . 

050289  . 

050290  . 

050291  . 

050292  . 

050293  . 

050295  . 

050296  . 
050299  . 

050307  . 

050308  . 
050312  . 
050315  . 
050320  . 
050325  . 
050331  . 

050333  . 

050334  . 
050337  . 


ProvkterNo. 


Cost  reporting  period 


Begin 


07A)l/»t 
06/01/91 
07/01/91 
07«1/91 
07/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
02/01/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 

03rai/9i 

07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
03IQ1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06AM/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
06AM /91 
07/01/91 
06«)1/91 
07/01/91 
07/01/91 
07/01/91 
03/03/91 
07/01/91 
07/01/91 
05/01/91 


End 


06/30/92 
05/31/92 
06/30/92 
06/30/92 
06/29/92 
06A)0/92 
05AI7/92 
06/29«2 
06/30/92 
06/30/92 
06A30/92 
06A30/92 
06/30/92 
06/30/92 
03/31/92 
01/31/92 
06/29/92 
06/30/92 
05/31/92 
06A30/92 
06/30/92 
06AJ0/92 
06/30/92 
06/29/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
06/29/92 
02/29/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
04/30/92 
06/30/92 
06A30/92 
06/30/92 
06/30/92 
05/31/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
05/31/92 
06/29/92 
06^)0/92 
06/30/92 
06/29/92 
06/30/92 
03/31/92 
05/31/92 
06AJ0/92 
05AJ1.'92 
06A30/92 
06/30/92 
06/30/92 
02/29/92 
06/30«92 
06A30/92 
04/30/92 


Transfer  ad- 
justed case 
mixifKlex 


1.3681 
0.7341 
1.1179 
1.3992 
1.6438 
1.3387 
1.3377 
1.3771 
1.3599 
1.6651 
1.4309 
1.3146 
1.6643 
1.3469 
1.2687 
1.2575 
1.2623 
1.1899 
1.4019 
1.3953 
1.2196 
1.3502 
1.2817 
1.5758 
1.9140 
1.3316 
1.3197 
1.3266 
1.4109 
1.2880 
1.3196 
1.3717 
1.8147 
1.4477 
1.4066 
1.4985 
1.3485 
1.0984 
1.3115 
0.9930 
1.1681 
1.7975 
1.2105 
1.5275 
1.0762 
1.1044 
1.4111 
1.3792 
1.2317 
1.4058 
1.3987 
1.6797 
1.5089 
1.1976 
1.1936 
1.1903 
1.3493 
1.1599 
1.2397 
1.5304 
1.5636 
1.8073 
1.2914 
1.4065 
1.2840 
1.3254 
0.9859 
1.4942 
1.3024 


Transfer  ad- 
justmentto 
discharges 


0.9828 
0.9809 
09612 
0.9951 
0.9970 
0.9901 
0.9628 
1.0000 
0.9942 
0.9981 
0.9902 
0.9906 
0.9975 
0.9864 
0.9935 
0.9848 
0.9652 
09865 
0.9901 
0.9886 
0.9771 
03848 
0.9909 
0.9953 
0.9965 
09947 
0^18 
09948 
0.9949 
09851 
0.9750 
09783 
09942 
0.9926 
0.9965 
0.9960 
0.9862 
0.9789 
0.9956 
O9207 
0.9876 
0.9951 
0.9852 
0.9^6 
0.9672 
09854 
0.9952 
0.9831 
0.9854 
0.9912 
0.9854 
0.9965 
0.9981 
0.9895 
0.9869 
0.9703 
0.9946 
09695 
0.9893 
0.9895 
0.9973 
0.9944 
0.9887 
0.9909 
0.9701 
0.9841 
0.9360 
0.9983 
0.9727 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hosrtal— Specific  Rate  Redeterminations— Continued 


650342 

050343 

050348 

050349 

050350 

050353 

050355 

050359 

050373 

050376 

050377 

050378 

050379 

050380 

050382 

050387 

050388 

050390 

050392 

050393 

050397 

050401 

050406 

050414 

050418 

050419 

050423 

050430 

050432 

050433 

050434 

050435 

050436 

050443 

050444 

050446 

050448 

050449 

050450 

050451 

050454 

050457 

050459 

050464 

050467 

050468 

050470 

050476 

050477 

050482 

050485 

050488 

050491  . 

050494 

050496  . 

050497  . 
050602  . 
050516  . 
050522  . 
050528  . 
050534  . 
050538  . 
050542  . 

050545  . 

050546  . 

050547  . 

050548  . 
050551  . 
050559  . 


Provider  No. 


Cod  reporting  perkxj 


B«gin 


07/01/9 

07A)1/9 

07A)1/9 

07fOM9 

07/01/9 

07/01/9 

07/01/9 

07A)1/9 

07/01/9 

07/01/9 

07/01/9 

05A)1/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

05A)1/9 

07/01/9 

04A)1/9 

06/01/9 

07/01/9 

04/01/9 

07/01/9 

06A)1/9 

07/01/9 

04/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

02/01/9 

07/01/90 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

06A)1/9 

01/01/9 

01/01/90 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

04/01/9 

06/01/9 

07/01/9 

06/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

06/01/9 

07/01/9 


End 


06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
04/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06*^30/92 
06/30/92 
06/29/92 
04/30/92 
06/30/92 
03/31/92 
OS'31/92 
06/29/92 
03/31/92 
06/30/92 
05/31/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
01/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06AJ0/92 
05/31,'92 
01/14/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
0&'30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/29/92 
06/30/92 
03/31/92 
05/31/92 
06/30/92 
05/31/92 
06/30/92 
06/30/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
05/31/92 
06/30/92 


Transfer  ad- 
justed case 
inbt  Index 


1.2824 
1.0560 
1.8558 
1.0123 
1.3823 
1.6308 
0.9835 
1.1399 
1.3415 
1.3786 
0.9549 
1.1229 
1.0740 
1.5905 
1.4094 
0.9219 
0J209 
1.2777 
0.9328 
1.5118 
0S3O6 
1.2015 
1.0932 
1.2595 
1.2804 
1.2607 
0.9753 
1.0354 
1.6048 
1.0293 
1.0784 
1.2329 
1.0317 
0.8963 
1.2579 
0.9267 
1.1228 
12607 
0.5399 
0.9701 
t.7941 
1.8674 
1.2790 
1.8031 
1.2550 
1.5014 
1.1381 
1.2477 
1.3881 
0.9756 
1.6769 
1.2107 
1.4451 
1.0229 
18359 
0.9526 
1.6880 
1.4280 
1.3836 
1.2875 
1.3267 
1.1990 
1.1017 
0.9955 
1.0307 
0.9807 
0.5777 
1.2755 
1.3228 


Transfer  ad- 
justment to 
dischargee 


0.9844 
0.9968 
0.9945 
0.9728 
0je64 
0.9982 
0.8649 
09954 
0.9736 
0.9810 
0.9900 
0.9937 
0.9672 
C.%58 
09990 
0.9733 
0.9460 
0.9922 
0.9747 
0.9983 
0.9638 
0.9946 
09840 
0.9714 
0.9657 
0.9720 
0.9451 
0.9718 
0.9955 
0J733 
0.9573 
0.9714 
09751 
0.9238 
0.9927 
0.9002 
0.9755 
09891 
10000 
0.9180 
0.9974 
09969 
0.9742 
09982 
09871 
09638 
09631 
09793 
09874 
0.9344 
0.9990 
09909 
0.9969 
0.9665 
0.9967 
08757 
0.999v 
09860 
09907 
09846 
09815 
09592 
09427 
09979 
10000 
09968 
10000 
0.9867 
09707 
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Table  9.— 1992  Transfer  adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Specirc  Rate  Redeterminations— Continued 


Provider  No. 


Cost  reportirtg  period 


Begin 


End 


Transfer  ad- 
justed case 
nrix  index 


Transfer  ad- 
(ustment  to 
discharges 


050560 

050564 

050565 

050566 

050568 

050569 

050573 

050577 

050578 

050579 

050581 

050583 

050584 

050589 

050594 

050599 

050601 

050603 

050608 

050613 

050615 

050616  , 

050623  , 

050625 

050633  , 

050636  . 

050637  , 

050638  . 
050641  , 
050651  , 

050660  . 

050661  . 

050662  . 

050666  , 

050667  . 

050668  . 

050671  , 

050672  , 

050675  . 

050676  . 
050678  , 
050682  . 

050684  . 

050685  . 

050688  , 

050689  . 
060008  . 

060012  . 

060013  . 
060016  . 
060020  , 
060023  . 
060026  . 
060028  . 

060031  . 

060032  . 
060036  . 
060054  . 

080001  . 

080002  . 

080003  . 

080006  . 

080007  . 
090001  . 

090003  . 

090004  . 

090010  . 

090011  . 
100010  . 


05A)1/91 
05/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
06/01/91 
06/01/91 
06A)1/91 
06A)1/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
02/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
04/01/91 
06A)1/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
02A)1/91 
07/01/91 
02/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
02/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
06A)1/91 
07/01/91 
07/01/91 
04A)1/91 
05A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 


04A30/92 
04/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06A30/92 
06/30/92 
06/30/92 
05/31/92 
05/31/92 
05/31/92 
05/31/92 
05A31/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
01/31/92 
06/30/92 
04AJO/92 
06A}0/92 
06/30/92 
03/31/92 
05/31/92 
06A30/92 
04/30/92 
06/30/92 
06/30/92 
01/31/92 
06/30/92 
01/31/92 
06/29/92 
06/29/92 
06/30/92 
06/29/92 
06A30/92 
06/30/92 
01/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
05/31/92 
06/29/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
05/30/92 
06/30/92 
05/31/92 
06A30/92 
06A30/92 
03/31/92 
04A)0/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06A30i^ 
06/30/92 


1.3070 
1.2715 
1.2540 
0.9963 
1.3458 
1.2678 
1.6242 
1.2453 
1.3630 
1.4755 
1.4172 
1.6875 
1.2270 
1.2914 
1.9043 
1.6295 
1.3639 
1.4299 
1.1794 
1.0914 
1.2840 
1.3227 
1.3088 
1.4801 
1.1720 
1.3613 
1.1907 
1.0195 
1.1130 
1.2014 
1.1186 
0.8956 
0.8883 
0.9029 
0.9695 
1.1526 
1.0818 
0.6531 
1.4343 
0.8661 
1.1525 
0.8830 
1.2369 
1.1292 
1.1708 
1.4432 
1.0673 
1.4410 
1.1585 
1.1905 
1.4750 
1.4695 
1.4274 
1.3788 
1.5240 
1.3598 
1.1509 
1.2532 
1.6186 
1.1532 
1.2690 
1.1607 
1.2796 
1.4494 
1.3911 
1.5650 
0.9799 
1.8794 
1.3817 


0.9908 
0.9875 
0.9878 
0.9368 
0.9897 
0.9751 
0.9986 
0.9919 
0.9764 
0.9843 
0.9789 
0.9983 
0.9786 
0.9785 
0.9826 
0.9953 
0.9839 
0.9939 
0.9915 
0.9899 
0.9848 
0.9869 
0.9905 
0.9972 
0.9886 
0.9746 
0.9989 
0.9783 
0.9966 
0.9866 
0.9974 
0.9958 
0.9934 
1.0000 
0.9297 
0.9551 
0.9729 
0.9941 
0.9971 
0.9352 
0.9886 
0.9733 
0.9832 
0.9872 
0.9766 
0.9735 
0.9637 
0.9979 
0.9838 
0.9839 
0.9929 
0.9982 
0.9974 
0.9981 
0.9934 
0.9979 
0.9770 
0.9935 
0.9992 
0.9877 
0.9911 
0.9864 
0.9873 
0.9983 
0.9989 
0.9996 
0.9928 
0.9964 
0.9965 


IMI 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  adjustment  to  Discharges  for 
Capital  HosptTAL— Specirc  Rate  REDETERMiNATiONS-Conttnued 


100027 
100032 
100036 
100039 
100059 
100067 
100068 
100070 
100073 
100075 
100076 
100079 
100064 
100086  . 

100113  , 

100114  . 
100122  . 
100126  . 
100145  . 
100152  . 

100160  . 

100161  . 
100168  . 
100172  . 
100179  . 
100191  . 
100200  . 
100204  . 
100207  . 
100213  . 
100218  . 
100225  . 
100231  . 
100240  . 
100242  . 
100244  . 
100249  . 
100252  . 
100254  . 
100256  . 
100258  . 
100264  . 
100268  .. 

100270  .. 

100271  .. 

100276  ., 

100277  ., 
110003.. 
(10008  .. 
110011  .. 
110015  .. 

nooi7 .. 

110026  .. 

110027  .. 
110031  .. 

110034  .. 

110035  .. 

110039  .. 

110040  .. 

110041  .. 
110042.. 
110043.. 

110051  .. 

110052  .. 
110054.. 

110055  .. 

110056  .. 
110062  .. 
110064  .. 


Provider  No. 


Cost  reporting  period 


Begin 


06/01/91 

07/01/91 

05/01/91 

07/01/91 

07/01/90 

07/01/91 

04/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

04A)1/91 

07/01/91 

06A)1/91 

07/01/90 

08/01/90 

07/01/91 

06/01/91 

07/01/91 

06/01/91 

05/01/91 

07/01/91 

07/01/91 

03/01/91 

04/01/91 

05A>1/91 

07/01/91 

06/01/91 

06A}1/91 

06/01/91 

02/01/91 

07/01/91 

06/01/91 

02/01/91 

05/01/91 

03/01/91 

06/01/91 

03A)1/91 

06/01/91 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

03rt)1/9l 

04/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

05/01/91 

07/01/91 

07/01/91 

03A}1/91 

07/01/91 

04A}1/91 

07/01/91 


End 


05/31/92 

06/30/92 

04/30^92 

06/30/92 

01/06/92 

06/30/92 

03/31/92 

06/30/92 

06/30/92 

06/30^ 

03/31/92 

05/31/92 

06/30«W 

06/30/92 

06/30/92 

03/31/92 

06/30/92 

0501/92 

01/31/92 

01/06/92 

06/30<^ 

05/31/92 

06/30/92 

05A31/92 

04/30/92 

06/30/92 

06A30/92 

02/29/92 

03/31/92 

04/30/92 

06/29/92 

05/31/92 

05/31/92 

05/31/92 

01/31/92 

06/29/92 

05/31/92 

01/31/92 

04/30/92 

02/29/92 

05/31/92 

02/29/92 

05/31/92 

05/31/92 

06/30/92 

0600/92 

06/30/92 

02/29/92 

0301/92 

06/30/92 

06/30/92 

06/29/92 

06/30/92 

06/30/92 

03.>'31/92 

0600/92 

06Oa'92 

0600/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

0400/92 

0600/92 

06O0>^2 

02/29/92 

0600/92 

0301/92 

0600/92  I 


Transfer  ad- 
lusted  case 
mix  Index 


0.8634 
1.8625 
1.8271 
1.6571 
1.4983 
1.3899 
1.4553 
1.3535 
1.8134 
V7059 
1.3847 
1.0086 
1.4047 
1.3117 
2.0017 
1.4836 
1.3767 
1.4951 
1.3713 
1.2175 
1.1971 
1.4796 
1.2905 
1.3103 
1.6810 
1.3559 
1.3141 
•1.5937 
1.4472 
1.5889 
0.9075 
1.3162 
1.7322 
0.8159 
13223 
1.3624 
1.2755 
1.3340 
16307 
1.8166 
1.6908 
1.3842 
1.2191 
0.9087 
1.5477 
1.3286 
09737 
1.3041 
1.1326 
1.1271 
1.0567 
0.9843 
1.0914 
1.0460 
1.2913 
1.4358 
1.3183 
1.3051 
0.9919 
1.0294 
1.0197 
1.5650 
09986 
09095 
1.2777 
09030 
0.9458 
09069 
1.2607 


Transfer  ad- 
justment to 
discharges 


09689 

0.9972 

0.9962 

0.9951 

0.9960 

0.9969 

0.9961 

09850 

0.9988 

0.9988 

0.9967 

0.9768 

0.9742 

0.9920 

0.9972 

0.9935 

0.9843 

0.9939 

0.9916 

0.9984 

09672 

0.9874 

0.9834 

0.9990 

0.9989 

0.9878 

0.9907 

0.9967 

0.9942 

0.9978 

0.9962 

0.9949 

09988 

09965 

0.9915 

0.9851 

0.9764 

09853 

0.9998 

0.9969 

0.9938 

0.9771 

0.9719 

09714 

09993 

0.9693 

0.9725 

0  9811 

0.9810 

09872 

09697 

09772 

0.9653 

0.9861 

0.9900 

0.9964 

09880 

0.9916 

0.9845 

0.9652 

0.9729 

09993 

09656 

09753 

0.9932 

0.9696 

0.9715 

0.9695 

0.9932 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  adjustment  to  Discharges  for 
Capital  Hospital— Specific  Rate  Redeterminations— Continued 


110066 
110069 
110071 
110085 
110093 
110094 
110101 
110103 
110104 
110108 
110109 
110113  , 

110124  , 

110125  , 

110127  , 

110128  . 
110132  . 

110134  . 

110135  . 

110136  . 
110141  . 
110143  . 

110152  . 

110153  . 

110154  . 

110155  . 

110156  . 

110157  . 

110163  . 

110164  . 

110168  . 

110169  . 
110174  . 
110176  . 
110178  . 
110181  . 

110183  . 

110184  ., 

110185  ., 

110186  .. 
110188  .. 
110191  .. 
110194  ., 
110204  .. 

120001  .. 

120002  .. 

120003  .. 

120004  .. 

120005  .. 
120007  .. 

120009  .. 

120010  .. 
120012  .. 

120014  .. 

120015  .. 

120016  .. 

120018  .. 

120019  .. 
120021  .. 
120024  .. 

120026  .. 

120027  .. 
130003  .. 

130007  .. 

130008  .. 
130013  .. 
130017  .. 
130022  ... 
130029  ... 


Provider  No. 


Cost  repofting  period 


Begin 


07/01/91 
03A}1/91 
07/01/91 
01/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
04A)1/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
03/01/91 
07/01/91 
04/01/91 
•  07/01/91 
04A)1/91 
05/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
02A)1/91 
04/01/91 
07/01/91 
05/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
06/30/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06/30/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07A)1/91 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 


End 


061^30/92 
02/29/92 
06/30/92 

01/31/92 

06/30/92 

06«^30i^2 

06/30/92 

06/30t/92 

06/30/92 

06/30/92 

06/30/92 

05/31/92 

06/30/92 

04/30/92 

06/30/92 

06/30/92 

03/31/92 

06/30/92 

04/30/92 

06/30/92 

06/30/92 

05/31/92 

06/30/92 

02/29/92 

06/30/92 

03/31/92 

06/30/92 

03/31/92 

04/30/92 

03/31/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

03/31/92 

01/31/92 

03/31/92 

06/30/92 

04/30/92 

03/31/92 

06/30/92 

06^30/92 

06/30/92 

06/27/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/27/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06A30/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

05/31/92 

06/29/92 

06/29/92 

06/29/92 

06/29/92 

06/29/92 


Transfer  ad- 
lusted  case 
mix  index 


1.3061 

1.1688 

0.9880 

1.1626 

0.9256 

1.0585 

1.0299 

0.9008 

1.1243 

0.9155 

1.0714 

0.9723 

1.0628 

1.1455 

0.8761 

1.1520 

1.1735 

0.8588 

1.1265 

1.2064 

0.9418 

1.2788 

1.0427 

1.0326 

0.9352 

0.9869 

0.8897 

1.1193 

1.3918 

13233 

1.5996 

0.7570 

1.0079 

1.1105 

1.1557 

1.0095 

1.3452 

1.2054 

1.1047 

1.2595 

1.3166 

1.2489 

0.9526 

0.7133 

1.6824 

1.1748 

1.0652 

1.2774 

1.2563 

1.5725 

0.8673 

1.6756 

0.9662 

1.1705 

1.0088 

0.9398 

0.8642 

1.1511 

0.8928 

1.0500 

1.2439 

1.4386 

12056 

1.4869 

1.0130 

1.2729 

1.0461 

1.1866 

1.0339 


Transfer  ad- 
justmentto 
discharges 


0.9893 

0.9648 

0.9561 

0.9562 

0.9767 

0.9789 

0.9745 

0.9571 

0.9795 

0.9204 

0.9731 

0.9673 

0.9634 

0.9814 

0.9073 

0.9868 

0.9751 

0.9614 

0.9821 

0.9871 

0.9641 

0.9899 

0.9529 

0.9746 

0.9643 

0.9823 

0.9577 

0.9736 

0.9962 

0.9961 

0.9986 

0.9956 

0.9422 

0.9855 

0.9862 

0.9506 

0.9897 

0.9717 

0.9697 

0.9949 

0.9897 

0.9884 

0.9490 

1.0000 

0.9904 

0.9723 

0.9605 

0.9870 

0.9891 

0.9994 

0.9323 

0.9989 

0.9469 

0.9815 

0.8086 

0.9368 

1.0000 

0.9761 

0.9590 

1.0000 

0.9827 

0.9866 

0.9819 

0.9904 

0.9726 

0.9846 

0.8926 

0.9667 

0.9508 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  adjustment  to  Discharges  for 
Capital  Hospital— Specific  Rate  Redeterminations— Continued 


130035 

130048 

140001 

140003 

140005 

140011 

140014 

140016 

140018 

140024 

140025 

140026 

140027 

140030 

140032 

140035 

140037 

140038 

140040 

140041 

140042 

140043 

140045 

140047 

140053 

140055 

140059 

140061 

140068 

140069 

140070 

140077 

140081 

140082 

140083 

140086 

140088 

140089 

140091 

140100 

140102 

140109 

140110 

140114 

140115 

140116 

140117 

140119 

140120 

140121 

140127 

140133 

140130 

140140 

140144 

140145 

140146 

140150 

140151 

140158 

140159 

140164  , 

140165 

140166 

140168  . 

140170  , 

140171  , 

140172  . 

140173  . 


Provider  No. 


Cost  reporting  period 


Begin 


07/01/9 
07/01/9 
07/01/9 
03A)1/9 
04A)1/9 
0V01/9 
07/01/9 
03/01/9 
07/01/9 
07/01/9 
04A)1/9 
07/01/9 
05A)1/9 
05A)1/9 
07/01/9 
07/01/9 
07/01/9 
05A)1/9 
05/01/9 
06A}1/9 
04A)1/9 
05«)1/9 
07/01/9 
05A)1/9 
07/01/9 
05A)1/9 
07/01/9 
07/D1/9 
04A)1/9 
05«)1/9 
05A)1/9 
05/01/9 
07,'01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
05A)1/9 
02A)1/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
05A)1/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
04/01/9 
07/01/9 
05A}1/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
04A)1/9 
04/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/D1/9 


End 


06/29/92 
06/29/92 
06/30/92 
02/29/92 
03/31/92 
03/31/92 
06/30/92 
02A29/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
04/30«2 
04/30«2 
06/30/92 
06/30/92 
06/30/92 
04/30/92 
04/30/92 
05/31/92 
03/31/92 
04/30/92 
06A30/92 
04A30/92 
06/30/92 
04/30/92 
06/30/92 
06AJ0/92 
03/31/92 
04/30/92 
04/29/92 
04,30/92 
06/30/92 
06A30j92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06AJ0/92 
06/30/92 
04/30/92 
01/31/92 
06/30/92 
06/30/92 
06/30/92 
0&'29,'92 
04/30/92 
06/30/92 
06/30/92 
06A30/92 
06/30/92 
06/30/92 
03/31/92 
06/29/92 
04/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03(^1/92 
03/31/92 
06AJ0/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 


Transfer  ad- 
justed case 
mix  Index 


0.9416 
1.0851 
1.2786 
0.9939 
0.9230 
1.0733 
1.0710 
0.9800 
1.4604 
1.0241 
1.1298 
1.1303 
1.0809 
1.5439 
1.2619 
1.0510 
0.9750 
1.1665 
1.2723 
1.0825 
1.0611 
1.2316 
0.9908 
1.0278 
1.7779 
0.9744 
1.0940 
1.0860 
1.2117 
1.0642 
1.1727 
1.1879 
1.1755 
1.2872 
1.2771 
1.1116 
1.4568 
1.2476 
1.6187 
1.3736 
1.0260 
1.1105 
1.3259 
1.2613 
1.2111 
1.2926 
1.2702 
1.6399 
1.1872 
1.0635 
1.2824 
1.3237 
1.0320 
1.0174 
0.9820 
1.0804 
0.9897 
1.3621 
1.1758 
1.3954 
1.1768 
1.2199 
1.1022 
1.2216 
1.1805 
0.9378 
0.0744 
1.5323 
1.0349 


Transfer  ad- 
justment to 
discharges 


0.9326 
0.9613 
0.9789 
0.9587 
0.9764 
0.9808 
0.9739 
0.9567 
0.9938 
0.9837 
0.9653 
0.9848 
0.9840 
0.9959 
0.9739 
0.9688 
0.9610 
0.9708 
0.9820 
0.9692 
0.9801 
09815 
0.9670 
0.9699 
0.9985 
0.9687 
0.9730 
0.9634 
0.0922 
0.9516 
0.9750 
0.9803 
0.9707 
0.9964 
0.9939 
0.9537 
0.9972 
09722 
0.9946 
0.9903 
0.9620 
0.9664 
0.9803 
0.9925 
0.9983 
0.9881 
0.9904 
0.9976 
0.9830 
0.9761 
0.9899 
0.9867 
0.9694 
0.9787 
0.9680 
0.9826 
0.9502 
0.9949 
09999 
0.9990 
09885 
0.9857 
0.9597 
0.9845 
0.9716 
09802 
0.9675 
0.9915 
09546 


30394 


ir  /  Vol.  se.  Nft.  100  /  Wednexky.  Mty  ».  1993  /  Proposed  Rules 


TABI£  9—1992  THANSPER  AOJUSTS)  CASE  MK  4rC3EX  AND  TWWSFS?  AOAISIUEMT  TD  DWCMAROES  TOR 
CWWAL  HOSPITM.— SPECnC  RATE  flEOETBMMAIIGNS-Conltinued 


Cost  reporting  pertod 


Begin 


End 


OJJOVai 

04/D1/91 

07/01/91 

0St)1/91 

07/01/B1 

07/01/91 

05/01/91 

07/01/91 

07/01/91 

07/01/91 

06/01/91 

05/01/91 

04/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

06/01/91 

05/01/91 

07/01/91 

07/01/91  J 

07/01/91 

03/01/91 

07/01/91 

07/01/91 

07/01/91  J 

05/01/91 

07/01/91 

04/01/91 

07/01/91 

06/01/91 

05/01/91 

06A)1/91 

07/01/91 

07/01/91 

0€A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

03/01/91 

06rt)l/91 

07/01/91 

05A)1/91 

07/01/91 

06/01/91 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91  J 

05/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 


(K!/30/\)g 
03/31/82 
06430/92 
04/3092 

04/30/92 
06/30/92 
06/30/92 
06/30/92 
05/31/92 
04/30/92 
03/31/92 
06/30/92 
06/30/92 
06/3OS2 

05/31/92 

04/30/92 

06/30/92 

06/30/92 

06/30/92 

02/29/82 

06/30/92 

06/30/92 

06/30/92. 

04/30/92 

06/30/92. 

03/31/92, 

06/29/92. 

05/31/92. 

04/30/92 

05/31/92, 

06A3Q/92. 

06/30/92. 

05/31/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

02/29/92 

05/31/92 

06/30/92 

04/30/92 

06/30/92 

05/31/92 

05A31/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

04/30/92 

06/30/92 

06/30/92 

06/30««2 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06O0f^ 

06/30/92 

06/30<«2 

06/30/92 

06/30/92 

06/30/92 

06/30/92 


Transfer  ad- 
lusted  case 
mix  index 


1^156 

1^483 

1.2696 

1.1504 

1^13 

1,1411 

1.1408 

0^796 

0l9980 

1.4287 

Ai)635 

iJ0222 

1.2050 

1.1071 

0.9718 

1.5347 

1.3421 

1.5042 

4.9289 

0.8340 

1.5996 

1.1363 

1.5615 

1.5182 

0l8952 

1U)575 

1.2174 

1.3563 

1,1877 

2i)231 

1.1867  J 

1.1203 

1-4372 

1.2872 
1.6241 
1.1196 
1.5769 
1.6532 
1J0A7S 
1.7029 
1.0920 
1.2759 
1.4158 
1.7850 
0.9873 
1.1663 
1.3318 
1.2864 
1.6246 

ijoaas 

0.9173 

1.3142 

1.4025 

1.5309 

1i>793j 

0.9387 

1.0054 

0.9895  J 

1.2244 

1.1198 

1.3128 

0.9505 

1.2704 

1.0145 

1.0952 

1.1798 

1.0521 

1.8467 


Transfer  Gd- 
justnientto 
discharges 


OJ8S0 
O-MSS 

oj»a 
o.87se 

OJKM 
e.M07 
0J5IS 

o;»5S 

0^8868 
0^8672 
0J780 
•.8900 
0J779 
0:8682 
0.9989 
0:98»4 

0J518 
0.9589 
0J832 
0J878B 
0^9986 
0.8990 
0.9688 
0M8S 
0^19 
0:8916 
0J9B6 
0»80 
0.8848 
0JB75B 
OJ907 
OSTW 
Oi 


OJOSO 

0.1 

0.] 

0.1 

0.8774 

0.9808 

o.9en 

0J980 
04898 
0J806 
0.967$ 
0:0880 
0.8984 
08878 
0:8818 
0S723 
0J718 
08888 
087ZS 
0J753 
0J799 

QJHm 
ajso4 

0.98M 
0.9884 
0J88B 
0.998S 
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Table  9.— 1992  Transfer  adjusted  Case  Mix  \hdex  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Speorc  Rate  Redeterminations— Continued 


160026 

160027 

160028 

160029 

160030 

160031 

160032 

160033 

160034 

160035 

160036 

160037 

160039 

160040 

160041 

160043 

160046 

160046 

160049 

160050 

160052 

160054 

160055 

160056 

160057 

160058 

160059 

160060 

160061 

160062 

160063 

160064 

160065 

160066 

160067 

160068 

160069 

160070 

160073 

160074 

160075 

160076 

160077 

160079 

160080 

160081 

160083 

160085 

160086 

160088 

160089* 

160090 

160091 

160093 

160094 

160095  , 

160097  . 

160098 

160101 

160102, 

160103 

160106  , 

160107  , 

160108  . 

160109  . 

160112  , 

160113  . 

160114  . 

160115  , 


Provider  No. 


Cost  repoding  penod 


Begin 


07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 


End 


06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06A30/92 
06/30/92 
06/30/92 
06/30/92 
06^30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
06/30/92 
05/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30«2 
06/30/92 
06A30/92 
06/30/92 
06A30/92 
06/30/92 
06A30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
06/30/92 
06A30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 


Transfer  ad- 

lusted  case 

mix  index 


1.0883 
1.1675 
1.2321 
1.4532 
1.2917 
1.0540 
1.1221 
1.3689 
0.9814 
0.9727 
1.0612 
1.0728 
1.0173 
1.2723 
1.0977 
1.0168 
1.0521 
1.1043 
0.9511 
1.0184 
1.0070 
1.0195 
0.9555 
1.0474 
1.3544 
1.6815 
1.2669 
1.0622 
0.9895 
1.0070 
1.1474 
1.5226 
1.0560 
1.1009 
1.2720 
1.0429 
1.3524 
1.0870 
0.9218 
1.0713 
1.1107 
0.9986 
1.0872 
1.2984 
1.1610 
1.1074 
1.5269 
1.1661 
1.0098 
1.0695 
1.2133 
1.0252 
1.1624 
1.1366 
1.1312 
1.0578 
1.1653 
0.9895 
1.0806 
1.3901 
0.9583 
1.0433 
1.1544 
1.0899 
0.9452 
1.4183 
1.0133 
0.9657 
1.0329 


Transfer  ad- 
justment to 
discharges 


0.9710 
0.9469 
0.9847 
0.9982 
0.9863 
0.9521 
0.9719 
0.9893 
0.9463 
0.9389 
0.9707 
0.9692 
0.9535 
0.9784 
0.9459 
0.9437 
0.9884 
0.9601 
0.9408 
0.9644 
0.9564 
0.9704 
0.9571 
0.9604 
0.9748 
0.9993 
0.9847 
0.9588 
0.9705 
0.9670 
0.9661 
0.9948 
0.9626 
0.9489 
0.9890 
0.9615 
0.9956 
0.9899 
0.9567 
0.9764 
0.9671 
0.9779 
0.9726 
0.9934 
0.9806 
0.9646 
0.9983 
0.9280 
0.9096 
0.9668 
0.9796 
0.9685 
0.9632 
0.9411 
0.9612 
0.9409 
0.9615 
0.9475 
0.9501 
0.9968 
0.9469 
0.9454 
0.9571 
0.9599 
0.9442 
-0.9704 
0.9671 
0.963d 
0.9775 
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Table  9.— 1 992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capttal  Hospttal— SPEonc  flATE  Bedeterminauons— Continued 


160117 

1€01]8 

160U0 

1S0123 

160124 

160534 

160T35 

160140 

160M1 

160U2 

160143 

160U5 

160146 

160151 

160152 

160153 

170009 

170010 

17001 J 

170013 

1T0015 

17D016 

170020 

170025 

170037 

170040 

170044 

170045 

170(S1 

170(S2 

170(S3 

170(S6 

170057 

iTores 

170061 
170067 
170068 
170072 
170074 
170084 
170085 
170089 
170083 
170085 
1701tX) 
170103 
170105 
170115 
170133 
170140 
170142 
170158 
170171 
180002 
180005 
180006 
180007 
180012 
180013 
180018 
180020 
180(^1 
180024 
180027 
180028 
180029 
180032 
-180033 


Piovider  No. 


Cost  re^mfting  p«itod 


Begin 


07A)1/9 

07/D1/9 

07/01/9 

07/01/9 

07/01/9 

07A)1/9 

07/01/9 

07A)1/9 

07/01/9 

07/01/9 

07/D1/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07A)1/9 

06A)1/9 

07/01/9 

07/01/9 

07/01/9 

04A)1/9 

06/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

05/01/9 

05/01/9 

04/01/9 

04/01/9 

07/01/9 

07/01/9 

04/01/9 

07/01/9 

07/01/9 

04/01/9 

05/01/9 

07/01/9 

07/01/9 

07/01/9 

04/01/9 

07/01/9 

05A)1/9 

07/01/9 

07;01/9 

07«)1/9 

07/01/9 

07^)1/9 

07^1/9 

07/01/90 

06/01/9 

07/01/9 

07/01/9 

05A)1/9 

07/01/9 

07/01/9 

04/01/9 

07/01/9 

07/01/9 

07A)1/9 

07/01/9 

04/01/9 

07/01/9 

07A)1/9 

07/01/9 

05^1/9 


End 


06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
05/30/92 
06/29/92 
06/30/92 
06/30/92 
03/31/92 
05/31/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
04/30/92 
04/30/92 
03/31/92 
03/31/92 
06/29/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
03/31/92 
04/30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
06/29/92 
04/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
01/31/92 
05/31/92 
06/30/92 
06/30/92 
04/30/92 
06/30/92 
06/30/92 
03/31/92 
06A30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
04/30/92 


Transfer  ad- 
justed case 
mix  Index 


Transfer  ad- 
justment to 
dischaqjes 


1.2469 

1.3052 

0.9987 

0.9864 

1.1191 

1.1371 

0.9600 

0.9907 

1.0457 

0.8697 

1.1401 

1.10B4 

1.0035 

1.3492 

1.1375 

0.9685 

1.5989 

1.1330 

1.1806 

1.4427 

1.2487 

1.0627 

1.5295 

1.2354 

1.31M 

1.1003 

1.4397 

15102 

1.0122 

0.K48 

1.0291 

0.9008 

0.9871 

1.0230 

1.0927 

1.0500 

1.0066 

0.9138 

0.8978 

1.1218 

0.9233 

0.9187 

1.0708 

0.9634 

1.1767 

0.8618 

T5125 

0.9990 

1.0040 

1.1167 

1.1094 

1.3300 

0.9233 

1.1463 

1.0992 

1.0517 

0.9204 

1.4477 

1.2751 

1.3032 

1.1874 

1.0671 

0.9255 

1.3204 

1.2051 

1.0019 

1.3215 

1.0366, 

1.07031 


OA7S5 
0J073 
flWiBT 
0JB3B 
0JB16 
0«960B 
0^471 
0S624 
0lB64S 
0S62B 
0J64B 
OMTI 

QJSSBi 

0S712 

09137 

0.BB71 

0S7SB 

0.9678 

0.8850 

0J8S3 

0J687 

0JB73 

0J772 

09668 

09675 

09B44 

0i}780 

OBB61 

0.9319 

0.9727 

0.9690 

0J679 

0.KOB 

0.9823 

0.9554 

09257 

O9704 

0.9728 

0^672 

0.9711 

08242 

0.8886 

0.9418 

0.9B56 

0.96Z7 

0.9731 

09»7 

09579 

0.8813 

0.9667 

0.9758 

OJSSB 

0.9695 

09601 

0.9776 

09855 

0.9953 

09928 

09931 

09625 

09726 

09861 

08634 

0.9S70 

0.8607 

096S3 

0.9825 

0.9358 
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TABii  9.-1992  Transit  AojusTEo  Case  Mw  Jnoex  *^  TJvwsFB^  ADJUSTMENT  TO 
Opttw.  HospfTAL— Speorc  RATE  RE0ETERNnNATiON&— Continued 


f*rovi(ter  No. 


180034 
ia0038 

180042 
180046 

180047 

180048 

1800SO 

180053 

1800S4 

180055 

180056 

180065 

180067 

180069 

100070 

180075 

180067 

180082 

180101 

180105 

180108 

180117 

180118 

180122 

180125 

180129 

180134 

180139. 

180007. 

180008  . 

110015. 

180017. 

110019  . 

110020  . 
180027. 
180029. 
118033. 
180035. 
188036. 
180037. 
180041  . 
188045. 
180047. 
188048. 
188071  . 
188075. 
188081  . 
188086. 
188086. 
188103. 
188110  . 
188112  . 
180114. 
180124. 
180131  . 
190132. 
190133  . 
190136  . 
190140. 
180148  . 
180152. 

190155  . 

190156  . 
190158  . 

190165  ., 

190166  .. 
190170.. 
190173  .. 
190176  .. 


Cost  reporting  period 


Begin 


07A)1«1 

06^1/91 

07«1«1 

07«1/91 

07^1/91 

07^1^1 

07«1/91 

07f0^f9^ 

07«1/91 

07«1/91 

07«1«1 

07^1/91 

07«1«1 

<>7A)1/91 

07/01/91 

0S«1/91 

07/01/91 

07/01/91 

03^1/91 

03«)1/91 

07/01/91 

06/01/90 

07«1/91 

07W1/91 

07/01/91 

05^1/91 

07/01/91 

07/01/90 

07«1/91 

04^1/91 

07«1/91 

07«)1/91 

07/01/91 

07A)1/91 

07A)1/91 

07«1/91 

06A)1/91 

07/01/91 

05/01/91 

07«1/91 

07/01/91 

07W1/91 

07/01/91 

07/01/91 

07A)1/91 

07/01/91 

07/01/91 

05/01/91 

07/01/91 

05/01/91 

07/01/91 

06/01/91 

07A)1/91 

07W1/91 

07W/91 

07701/90 

06A)1/91 

0SA)1/91 

05«)1/91 

06A)1/91 

06/01/91 

07/01/91 

07/01/91 

06/01/91 

05/01/91 

07«)1/91 

04/01/91 

06/01/91 

07/01/91  I 


Erxl 


06/30/92 

05/311*92 

06/30<92 

06/30/K 

06/30/92 

0&30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/?9)92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

04/30/92 

06/30/92 

06/3092 

02/29/92 

02/29/92 

06/30/92 

05^19^2 

06/30/92 

06/30/92 

06/30/92 

04A)0/92 

06/3092 

05/31/92 

06^)0/92 

03/31^ 

06/30/92 

06/30/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

05/31/92 

06/30/92 

04^)0/92 

06/30/92 

06/3092 

06/30/92 

06AJ0/92 

06/30/92 

06A)0/92 

06/30/92 

06/30/92 

04/30/92 

06/30/92 

04/30/92 

06/30/92 

05/31/92 

06/30/92 

06/30/92 

06/30/92 

01/31/92 

05/31/92 

04/30/92 

04/30/92 

05/31/92 

0501/92 

06/30/92 

06/30/92 

05/31/92 

04/30/92 

06/30/92 

0301/92 

0501/92 

06/30/92 


Trar>«f8r  ad- 

iustedcas* 

mix  index 


0.9936 

1.3553 

1.0935 

1.1418 

1.1510 

1.3306 

1.3047 

1.2062 

1.0533 

1.0962 

10435 

1.0140 

1.6816 

1.1379 

1.0805 

0.9761 

1.0335 

1.1747 

1.2952 

0.9686 

0.9059 

1.2048 

0.9700 

0.9720 

1.0325 

1.0641 

1.0491 

1.0319 

1.0604 

1.4874 

1.2006 

12239 

1.4416 

1.1761 

1.3995 

12506 

0.9634 

1.4062 

1.6537 

1.0158 

1.5474 

1.2859 

1.0949 

1.0504 

0.8947 

1.4456 

0.8993 

12832 

1.4551 

0.8976 

0.9460 

12608 

0.9475 

1.3990 

12552 

1.0928 

1.0097 

0.7355 

1.0291 

0.9402 

13479 

0.9703 

0.8674 

12686 

1.0915 

1.0698 

0.9732 

1.4461 

1.4461 


Transfer  ad- 
justment to 
discharges 


0.9641 

0.9955 

0.9852 

0.9751 

0.8876 

0.9771 

0.9«7 

0.9858 

0.9577 

0.9701 

0.9826 

0.9613 

0S974 

0.9799 

0.9742 

0.9798 

08727 

0S820 

0.9782 

0.9736 

0.9824 

05719 

0.9311 

0J574 

0.9610 

0.9596 

0.9SS4 

0.9710 

05749 

0.9991 

0.9929 

0.9880 

0.9981 

05828 

08969 

05476 

05729 

0.9993 

05992 

05027 

05987 

05872 

05659 

05699 

05616 

05979 

05103 

05842 

05998 

05763 

05582 

05886 

05791 

0.9986 

05605 

05646 

05587 

05964 

05766 

05717 

05908 

05775 

05614 

05981 

05730 

0.9689 

05810 

05933 

0.996' 
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Table  9.-1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Speofic  Rate  Redeterminations— Continued 


Provider  Na 


190182 
190187 
190196 
190199 
190204 
200002 
200003 
200008 
200012 
200013 
200015 
200016 
200019 
200020 
200023 
200024 
200037 
200038 

200039  . 

200040  . 

200050  . 

200051  . 
200063  . 

210001  . 

210002  . 

210003  . 
210004. 
210005  . 

210007  . 

210008  . 

210009  . 

210010  . 

210012  . 

210013  . 

210015  . 

210016  . 

210017  . 

210018  . 

210019  . 

210022  . 

210023  . 

210024  . 

210025  . 

210026  . 

210027  . 

210028  . 

210029  . 

210030  . 

210031  . 

210032  . 

210033  . 

210034  . 

210035  . 

210036  . 

210037  . 

210038  . 

210039  . 

210040  . 

210043  . 

210044  . 

210045  . 
210048  . 
210051  . 

210054  . 

210055  . 

210056  . 

210057  . 

210058  . 

210059  . 


Cost  repotting  period 


Begm 


03/01/91 
0SA)1/91 
05A}1/91 
07A)1/91 
06A>1/91 
05/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
05/01/91 
07/01/91 
04A)1/91 
07/01/91 
07/01/91 
05/01/91 
04/01/91 
06/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 


End 


02/29/92 
04/30/92 
04/301^ 
06/30«2 
05/31/82 
04/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
04/30/92 
06/30i^ 
03/31/92 
06/30/92 
06/30/92 
04/30/92 
03/31/92 
05/31/92 
06/30/92 
06/29/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/301/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
0600/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 


Transfer  ad- 
jutted  case 
mix  Index 


1.0384 

0.8206 

0.8455 

1.2106 

1.4791 

1.0742 

1.1128 

1.2361 

1.1807 

1.0801 

1.2522 

1.0210 

1.2548 

1.0761 

0.7961 

1.1964 

1.1618 

1.0072 

1.2923 

1.0368 

1.1387 

1.0085 

1.1933 

1.3166 

1.9088 

1.4267 

1.3033 

1.2118 

1.4827 

1.2847 

1.7652 

1.1397 

1.5649 

1.3214 

1.1873 

1.8391 

1.0900 

1.2506 

1.3822 

1.3680 

1.3032 

1.2686 

1.2990 

1.3363 

1.2115 

1.0806 

1.3669 

1.0483 

1.7248 

12263 

1.1048 

1.2028 

1.1519 

12762 

12166 

1.3674 

1.2361 

1.3625 

1.2176 

1.2051 

0.9619 

1.1808 

1.3202 

12497 

12097 

1.3639 

1.2339 

1.8116 

1.3065 


Transfer  ad- 
justment to 
discharges 


0.9925 
0.9847 
0.9936 
0.9142 
0.9974 
0.9671 
0.9635 
0.9952 
0.9820 
0.9869 
0.9902 
0.9645 
0.9915 
0.9859 
0.9847 
0.9875 
0.9609 
0.9793 
0.9929 
0.9729 
0.9875 
0.9768 
0.9820 
0.9959 
0.9978 
0.9959 
0.9914 
0.9828 
0.9991 
0.9953 
0.9971 
0.9732 
0.9974 
0.9976 
0.9945 
0.9963 
0.9641 
0.9937 
0.9961 
0.9915 
0.9870 
0.9985 
0.9951 
0.9941 
0.9944 
0.9741 
0.9845 
0.9844 
0.9957 
0.9943 
0.9990 
0.9962 
0.9936 
0.9897 
0.9923 
0.9966 
0.9862 
0.9916 
0.9992 
0.9954 
0.9823 
0.9819 
0.9953 
0.9894 
0.9913 
0.9890 
0.9945 
0.9808 
7.9961 
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Table  a— 1992  Transfer  Aqiusteo  Case  Mix  Index  and  Transfer  Adjustment  to  Discharqes  r3r 
Capital  hospital— Specirc  Rate  REOETBMMATioNfr-'Contimjed 


PiOMMtrNo. 


220011 

2aoo»i 

220063 
220114 
220131 
220133 
2201S3 
220154 
220163 
230001 
230002 
230004 
23000S 
230006 
230010 
230024 
230027 
230029 
230030 
230031 
230032 
290034 
230035 
230036 
230037 
230036 
230041 
230046 
a0054 
230066 
230060 
230060 
230062 
230066 
230066 
230070 
230072 
230075 
230077 
230061 
230062 
230065 
230066 
230002 
230003 
230066 
230007 
230066 
230100 
230106 
230106 
230111 
230113 
230116 
230117 
230120 
230124 
230132 
230133 
230147 
2301S3 
230154 
230166 
230157 
230156 
230162 
230172 
230173 
230174 


Cott  reporttng  period 


Begin 


07/01/6 
07/0  V» 
07/01/9 
07/01/B 
07/01/9 
07mi/D 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
O7/01/9 
04A>1/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
04A)1/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/0 
04A)1/9 
07/01/9 
07/01/9 
04A)1/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
04A)1/9 
07/01/0 
07/01/9 
07/01/0 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
04A)1/9 
07/01/9 
07/01/9 
04A)1/9 
07/01/9 
07/01/9 
07/01/9 
O7/01/9 
07/01/9 
07/01/9 
07/01/9 
04/01/9 
04^)1/9 
04/01/9 
07/01/9 
07/01/9 


End 


06/30«2 
06/30i«e 
06/30i«2 

oe/3(y92 

06/30/02 
06/29iW 
06/30/92 
06/30^2 
06/30/92 
06O0i«2 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
06/30i^ 
06/3Qi^ 
06/30/92 
06/30f^ 
06/30/92 
06/30/92 
06/201/92 
03/31/92 
06/30/92 
06/30/92 
06/30^02 
06/30/92 
06/30/92 
0600/92 
06/2fli«2 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03CJ1/92 
06/30/92 
06/30i«2 
03/31/92 
06/3092 
06/30/92 
06/291/92 
06/30(^92 
06^30/92 
06^)0/92 
06A)0/92 
06/30^ 
03/31/92 
06OQI/92 
06/29/92 
06/29/92 
06/29/92 
06/30/92 
06AXV92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/29/92 
06/3a«2 
0600/92 
0600^92 
06OQ/92 
0301/92 
0301/92 
0301/92 
0600/02 
0600/92 


Transfer  •(»■ 
jutted  caee 

mix  Index 


1.1782 
1.1554 
1.1250 
1.0909 
1.1357 
0J369 
0Je54 
00322 
1J657 
1.1204 
1.2592 
1.6696 
1.2797 
1.0688 
1.5620 
1.5182 
1.0640 
1.4928 
1.2701 
1.4031 
1.7286 
1.1901 
1.1097 
1.2961 
1.1337 
1.6274 
1.1721 
1.8250 
1.6888 
1.1469 
1.4928 
1.1482 
1.0972 
1.3064 
1.4061 
1.3395 
1.1807 
1.3190 
2.1552 
1.1985 
1.1165 
1.2257 
0.9776 
1.2540 
1.2060 
1.1794 
1.5607 
15763 
1.1717 
1.1523 
1.1915 
1.0212 
1.0312 
0.6894 
1.8497 
1.0577 
1.1285 
1.4261 
1.1539 
1.4522 
1.0912 
1.0338 
1.6350 
1.3956 
1.2942 
0.9476 
1^71 
1.3701 
12328 


Trarister  ad- 
justment to 
dischargee 


0Jes2 
nmn 

a9»40 

ojeTs 

0.9602 
0.9769 
0.9648 
0.9376 
0.9992 
0J711 
0.8674 
0.9962 
0.9747 
0.9602 
0.9994 
0J661 
0J663 
0.9064 
09757 
0J696 
0Je92 
0J796 
0J796 
0J633 
06626 
O6064 
00961 
0.0996 
0.9975 
0JS47 
0J963 
O9609 
09S34 
0M23 
0J972 
0.9917 
0J909 
0J672 
04077 
0J666 
0.9735 
0.9753 
0MS6 
0J643 
0J738 
06716 
O9064 
0.9905 
0J646 
0J666 
0J768 
0.9460 
0J306 
0.9519 
0.0962 
0.9766 
0.9733 
0J666 
09661 
O9077 
0J607 
0.9710 
0J966 
0J679 
0JO20 
0J464 
0J761 
0.0677 
0.9021 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  adjustment  to  Discharges  for 
Capital  Hospital— Specific  Rate  Redeterminations— Continued 


230178 

230180 

230188 

230189 

230199 

230201 

230207 

230219 

230221 

230222 

230232 

230241 

230264 

240002 

240005 

240009 

240017 

240036 

240037 

240040 

240044 

240049 

240075 

240077 

240089 

240099 

240101 

240104 

240110  . 

240125 

240129  . 

240137  , 

240145 

240160 

240171 

240175 

250001 

250006 

250031 

250033 

250034 

250044 

250046 

250094 

250102  . 

250123 

250126 

250128  . 

250134  , 

250136  . 

250141  . 

260001  . 

260002  . 

260006  . 

260007  . 

260008  . 

260009  . 
260013. 
260016  . 
260020  . 
260022  . 
260033  . 
260037  . 
260042  , 

260047  . 

260048  , 
260051  . 
260052 
260055 


ProvklerNo. 


Cost  repofting  period 


Begin 


04/01/91 
07/01/91 
04A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
04/01/91 
07/01/91 
07/01/91 
04A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
05A)1/91 
07/01/91 
07/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
06/01/91 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
06/01/91 
04/01/91 
03/01/91 
07/01/91 
05/01/91 
06/01/91 
07/01/91 
07/01/91 
05/01/91 
04/01/91 
07/01/91 
07/01/91 
04/01/91 
04/01/91 
07/01/91 
03/01/91 
04/01/91 
05/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
04/01/91 
07/01/91 
06/01/91 
05/01/91 
07/01/90 
07/01/91 
06/01/91 
05/01/91 
02/01/91 
07/01/91 
07/01/91 
05/01/91 
06/01/91 
07/01/91 
07/01/91 


End 


03/31/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03/30/92 
03/31/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
04/30/92 
06/29/92 
06/30/92 
06/29/92 
04/30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
05/31/92 
06/30/92 
06/30/92 
06/30/92 
05/31/92 
05/31/92 
03/31/92 
02/29/92 
06/30/92 
04/30/92 
05/31/92 
06/30/92 
06/30/92 
05/31/92 
03/31/92 
06/30/92 
06/30/92 
03/31/92 
03/31/92 
06/30/92 
02/29/92 
03/31/92 
04/30/92 
06A30/92 
04/30/92 
06/30/92 
06/30/92 
05/31/92 
06/30/92 
03/31/92 
06/29/92 
05A31/92 
04/30/92 
01/16/92 
06/30/92 
05/31/92 
04/29/92 
01/31/92 
06/29/92 
06/29/92 
04/29/92 
05/30/92 
06/30/92 
06/30/92 


Transfer  ad- 
justed case 
mix  Index 


1.0462 
1.0939 
1.2466 
0.9222 
1.1819 
1.0221 
1.2591 
1.0442 
1.2470 
1.3318 
1.0101 
1.2001 
1.2222 
1.6665 
0.9144 
1.0701 
1.1090 
1.4712 
1.0952 
1.2791 
1.1587 
1.7243 
1.2218 
0.9494 
1.0904 
0.9627 
1.3027 
1.2053 
1.0222 
0.9130 
1.0037 
12046 
1.0061 
0.9781 
1.0217 
0.8640 
1.5480 
0.9839 
1.2515 
1.0030 
1.4578 
1.0500 
1.0450 
1.2680 
1.5002 
1.1864 
1.0358 
0.9402 
0.9499 
1.2777 
1.1860 
1.5657 
1.3617 
1.4539 
1.3009 
1.2595 
1.2566 
1.2041 
1.2440 
1.7015 
1.3850 
1.3276 
1.2634 
1.1694 
1.3776 
1.4138 
1.1621 
12715 
1.1107 


Transfer  ad- 
justment to 
diecharges 


0.9627 
0.9925 
0.9829 
0.9697 
0.9786 
0.9716 
0.994/ 
0.9257 
0.9976 
0.9940 
0.9473 
0.9747 
0.9976 
0.9948 
0.8993 
0.9649 
0.9675 
0.9950 
0.9669 
0.9732 
0.9633 
0.9976 
0.9758 
0.9656 
0.9519 
0.9732 
0.9676 
0.9808 
0.9643 
0.9753 
0.9622 
0.9626 
0.9673 
0.9863 
0.9302 
1.0000 
0.9950 
0.9830 
0.9938 
0.9505 
0.9955 
0.9830 
0.9295 
0.9945 
0.9991 
0.9932 
0.9599 
0.9519 
0.9944 
0.9934 
0.9835 
0.9989 
0.9933 
0.9937 
0.9931 
0.9941 
0.9800 
0.9961 
0.9918 
0.9981 
0.9883 
0.9928 
0.9922 
0.9827 
0.9894 
0.9977 
0.9994 
0.9856 
0.9567 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Speofjc  Rate  Redeterminations— Continued 


260059 

260061 

260065 

260066 

260067 

260077 

260079 

260081 

260062 

260065 

260086 

260089 

260090 

260094 

260095 

260096 

260104 

260105 

260108 

260109 

260112 

260115 

260127 

260128 

260129 

260131  , 

260137  , 

260141  . 

260142  , 

260143  , 

260147  , 

260148  . 

260163  . 

260164  , 
260172 
260173  , 

260175  , 

260176  . 

260177  , 
260183  , 
260186  . 
260189  . 
260197  , 

270003  . 

270004  . 
270009  . 

270011  . 

270012  . 

270016  . 

270017  . 

270023  . 

270024  . 

270026  . 

270027  . 

270028  . 

270029  . 

270031  . 

270032  . 
270036  . 
270040  . 
270044  . 
270046  . 
270047. 

270049  . 

270050  . 

270051  . 

270052  . 

270053  . 
270055  . 


Provider  No. 


Cost  rapofting  perkxj 


Begin 


07A)1/»1 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

07/01/91 

04/01/91 

05A)1/90 

07/01/91 

05/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

05/01/91 

07/01/91 

07/01/91 

07/01/91 

06A)1/91 

04/01/91 

06/01/91 

07/01/91 

05/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

05/01/91 

07/01/91 

07/01/91 

04/01/91 

05/01/91 

07/01/91 

07/01/91 

05A)1/91 

07/01/91 

02/01/91 

06A>1/91 

07/01/91 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

06A)1/91 

07/01/91 

07A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

05/01/91 

07/01/91 

06/01/91 

07/01/91 

04A)1/gi 

07/01/91 

07/01/91 

07/01/91 


End 


06/30/92 
06/30/92 
06/30/92 
06/301/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03(31/92 
06/29/92 
03^31/92 
03A}1/92 
06/291^ 
04/29/92 
06/30/92 
06/30/92 
06/30<V2 
06<O0/92 
06/29/92 
031^)1/92 
04/29<^ 
06/30/92 
06/3Q«2 
06/30/92 
05/31/92 
03/31/92 
05/31/92 
06/30/92 
04/30<^ 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
04/30(92 
06/30/92 
06A30/92 
0331/92 
04/29/92 
06/30/92 
06/30/92 
04/30/92 
06(30/92 
01/31/92 
05A31/92 
06/30/92 
05/31/92 
06/30/92 
06/30/92 
06(30/^ 
05/31/92 
06/30(92 
06/30/92 
06/30/92 
06/30(92 
06/30(92 
06/30(92 
06/30/92 
06/30(92 
06/30/92 
06/30/92 
06/30/92 
0430/92 
06/30/92 
05AJ1/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
0600/92 


Transfer  ad- 
justed casa 
mix  Index 


1.1274 

1.0695 

1.6780 

1.1135 

0.8935 

1.4625 

0.9970 

1.4173 

1.1420 

1.4886 

1.1054 

1.0803 

1.0040 

1.0788 

1.3836 

1.4616 

1.6827 

1.8997 

1.6729 

1.0205 

1.4716 

1.0590 

1.0506 

0.9577 

1.0748 

1.2974 

1.1952 

2.1057 

1.1793 

0.9911 

1.0141 

0.9898 

1.2239 

1.1010 

0.9911 

1.0350 

1.1263 

1.6465 

1.3058 

1.5499 

1.1531 

0.8934 

1.1978 

1.2071 

1.6337 

1.0510 

1.0943 

1.4692 

0.8665 

1.2158 

1.3150 

0.9732 

0.9589 

1.0049 

1.0307 

1.1128 

0.9219 

1.1356 

1.0541 

1.0155 

1.1732 

0.9664 

1.0298 

1.6337 

1.0300 

1.2079 

1.0436 

0.9628 

0.7138 


Transfer  ad- 
justment to 
discfiarges 


0.9527 

0.9804 

0.9991 

0.9495 

0.9385 

0.9940 

0.9514 

0.9983 

0.9825 

0.9983 

0.9674 

0.9913 

1.0000 

0.9843 

0.9969 

0.9982 

0.9978 

0.9983 

0.9987 

0.9730 

0.9994 

0.9411 

0.9591 

0.9781 

0.9862 

0.9762 

0.9895 

0.9832 

0.9818 

0.9651 

0.9723 

0.9706 

0.9596 

0.9801 

0.9865 

0.9340 

0.9827 

0.9975 

0.9899 

0.9953 

0.9590 

0.9566 

0.9922 

0.9875 

0.9978 

0.9697 

0.9587 

09981 

0.9489 

0.9816 

0.9948 

0.9772 

0.9613 

0.9672 

0.9816 

0.9416 

0.9528 

0.9662 

0.9739 

0.9774 

0.9664 

0.9301 

0.9713 

0.9994 

0.9611 

0.9783 

0.9782 

0.9397 

0.9967 
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Table  8.— 1992  Transfer  adjusted  Case  Moc  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Specific  Rate  Redeterminations— Continued 


ProvWerNo. 


270066 

270060 

270067 

270068 

270072 

270073 

270079 

270060 

270061 

270062 

280003 

280009 

280010 

280011 

280013 

280014 

280016 

280020 

280021 

280022 

280023 

280024 

280026 

280028 

280029 

280033 

280035 

280037 

280042 

280043 

280046 

280049 

280060 

280061 

280052 

280066 

280066 

280060  . 
280062  . 
280064. 
280066  . 
280068  . 
280070, 
280073. 
280075. 
280077. 
280080. 
280082  . 
280064  . 
28000o! 

280061  . 
280062. 
280064. 
280067. 
280068. 
280104. 
280106. 
280110. 
2801ir. 
280117  . 
280116  . 
280123. 
290001  . 
290002. 
290007. 
290006  .. 

290011  '.. 

290012  .. 
290013. 


Cost  repofting  peilod 


Begin 


07/01/9 

07/01/9 

05«1/9 

07/01/9 

07A)1/9 

07A)1/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

06/01/0 

07/01/9 

07/01/0 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07A)1/9 

07/01/9 

07/01/9 

07A)1/9 

07/01/9 

07/01/9 

06A)1/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

05/01/9 

07/01/9 

07/01/9 

05/01/9 

07/01/9 

07/01/9 

07/01/0 

07/01/0 

07/01/9 

07/01/0 

07/01/8 

05/01/9 

07/01/9 

04/01/9 

05A)1/9 

07/01/9 

07/01/0 

07A)1/9 

07/01/9 

03/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/0 

04/01/9 

07A)1/g 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

05/01/9 

07/01/9 

07/01/9 

07/0179 

07/01/9 

04/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 

07/01/9 


End 


06/30^92 

06/30^92 

04/3092 

06/30^92 

06/3092 

06/3092 

06/3092 

06/3092 

06/3092 

06/3092 

05/31/92 

06/30/92 

06/3092 

06/2992 

06/29/92 

06/3092 

06/3092 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/3092 

06/3092 

04/3092 

06/3092 

06/30/92 

06/3092 

06i'30i92 

04/30t92 

06/3092 

06/3092 

04/3092 

06/30/92 

06/30/92 

06/30/82 

06/3092 

06/30/92 

06/30/92 

06/30/92 

04/3092 

06/3092 

03/31/02 

04A30/92 

06/30/02 

06/30/92 

06A30/92 

06/30/92 

02/29/92 

06/30/92 

06730/92 

06/30/92 

06/30/92 

03/31/92 

06/3092 

06/30/92 

06/30/92 

06/30/92 

06/2692 

04/3092 

06/3092 

06/30/92 

06/29/92 

06/3092 

03/31/92 

06/30/92 

06/3092 

06/3092 

06/30/92 

06/30/92 


Transfer  ad- 
justed case 
mix  Index 


0.8964 

0.8642 

0.8902 

0.8358 

0.7964 

1.1986 

0.8768 

1.1167 

0.9369 

0.9811 

1.9003 

1.5481 

3.4238 

0.9881 

1.8226 

1i>344 

0.9663 

1.4263 

1.1420 

1.0623 

1.3212 

0.8383 

1.1388 

0.9129 

0.9982 

1.0119 

0.9282 

0.9796 

0.9626 

1.0966 

1.0720 

1.0646 

0.9819 

0.9432 

1.0119 

0.8980 

0.9610 

1.S196 

1.1668 

1.0466 

1.1301 

0.9614 

1.1090 

0.9677 

1.3331 

1.2341 

1.0882 

1.3775 

0.9836 

0.9163 

1.0442 

0.9397 

1.0917 

0.8194 

0.9456 

0.9738 

1.2131 

0.8378 

1.2233 

1.1271 

1.0668 

0.7776 

1.5967 

0.9411 

1.7528 

1.2766 

0S373 

1.3679 

1.0132 


Transfer  ad- 
Ktstmentto 
discharges 


0.9941 

0.9290 

0.9661 

0.8743 

0.9413 

0.9403 

0.9485 

0.9731 

0.9306 

0.9653 

0.9682 

09821 

1.0000 

0.9629 

0.9940 

0.9667 

0.9689 

0.9618 

0.9676 

0.9673 

0.9615 

0.9821 

0.9609 

0.9478 

0.9909 

0.9714 

0.9541 

0.9399 

0.9742 

0.9036 

0.9624 

0.9775 

0.9594 

0.9906 

0.9696 

0.9742 

0.9663 

0.9992 

0.9S46 

0.9664 

0.9124 

0.9597 

0.9602 

0.0268 

0.9690 

0.9796 

0.9366 

0.9686 

0.9366 

09816 

0.9748 

0.9415 

0.9689 

0.9525 

0.9647 

0.9103 

0.9897 

0.9631 

0.9615 

0.9817 

0.9727 

1.0000 

0.9990 

0.9129 

0.9663 

0.9756 

0.9653 

0.9636 

0.9466 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— SPEanc  Rate  Redeterminations— Continued 


290014 
290015 
290016 
290019 
290020 
290027 
300003 
300010 
300015 
300019 
300029 
300034 
310119 
320001 
320002 
320003 
320004 
320005 
320006 
320009  . 

320011  , 

320012  . 

320013  . 

320014  . 

320016  . 

320017  , 

320018  . 

320021  . 

320022  . 

320023  . 

320030  . 

320031  . 

320032  . 

320033  . 
320037  . 
320046  . 
320065  . 

320068  . 

320069  . 
320074  . 
320076  . 

320079  . 

320080  . 
330080  . 
330127  . 
330126  . 
330142  . 
330196  . 
330199  . 
330202  . 
330204  . 
330240  . 
330244  . 
330354  . 
330385  . 
330396  . 
340014  . 

340019  .. 

340020  ., 
340030  ., 
340032  .. 
340047  .. 
340061  .. 
340073  ., 
340116  .. 

340135  .. 

340136  .. 

340137  .. 

340138  .. 


Provider  No. 


Cost  reporting  period 


Begin 


07A)1/91 

07/01/91 

07A)1/91 

07A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

03A31/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04A)1/91 

04/01/91 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04A)1/91 

04/01/91 

05/01/91 

07A)1/91 

07/01/91 

04/01/91 

07/01/91 

07/01/91 

04A)1/91 

04/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

04A)1/91 

06A)1/91 

07/01/91 

07/01/91 

07/01/91 

01/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

01/01/91 

04A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

06A}1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

05/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 


Eiyj 


06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06AJ0/92 

06/30/92 

06/30/92 

0600/92 

06/30/92 

02/29/92 

06A30/92 

06/30/92 

06/30/92 

06A30/92 

0600/92 

06/30/92 

0600/92 

0600/92 

0600/92 

0301/92 

0301/92 

0501/92 

06/30/92 

0600/92 

0600/92 

06/30/92 

0301/92 

0301/92 

0400/92 

0600/92 

0600/92 

0301/92 

0600/92 

0600/92 

0301/92 

0301/92 

0600/92 

0600/92 

0600/92 

0301/92 

0301/92 

0501/92 

06/29/92 

06/29/92 

06/29/92 

01/26/92 

06/29/92 

06/29/92 

06/29/92 

06/29/92 

06/29/92 

0101/92 

0301/92 

06/29/92 

06/29/92 

0600/92 

0600/92 

0501/92 

06/29/92 

060002 

06/29/92 

0600/92 

0600/92 

0400/92 

06/29/92 

060002 

060002 

0600/92 


Transfer  ad- 

iustedcase 

mix  iTKlex 


1.0074 

0.8421 

1.1584 

1.2111 

1.1795 

1.0258 

1.8876 

1.1761 

1.1161 

1.2767 

1.2944 

1.8446 

1.5148 

1.4292 

1.2779 

1.1574 

1.2458 

1.2194 

1.2736 

1.4468 

0.9789 

1.0101 

1.0844 

0.8907 

1.1262 

1.2263 

1.3304 

1.6467 

1.2084 

1.1141 

0.9964 

0.9603 

09282 

1.1519 

1  1683 

1  0465 

1.1845 

0.9703 

1.1143 

1.0854 

1.2079 

1.0915 

0.7915 

1.2795 

1.2648 

1.4299 

1.3411 

1.3076 

1.3340 

1.4234 

1.3521 

1.2533 

1.0878 

1.2356 

1.2374 

1.1674 

1.6553 

1.1136 

1.2416 

1.9212 

1.3033 

1.8217 

1.6336 

1.3866 

1.8144 

0.9275 

0.9247 

1.2156 

1.1759 


Transfer  ad- 
justment to 
discharges 


0.9480 

0.9774 

0.9655 

0.9870 

0.9444 

0.9906 

0.9978 

0.9520 

0.9526 

0.9911 

0.9609 

0.9964 

0.9992 

0.9931 

0.9900 

0.9821 

0.9858 

0.9831 

0.9899 

0.9963 

0.9722 

0.9462 

0.9553 

0.9389 

0.9755 

6.9911 

0.9934 

0.9952 

0.9815 

0.9599 

0.9612 

0.9895 

0.9459 

0.9847 

0.8740 

0.9581 

0.9644 

0.9508 

0.9660 

0.9858 

0.9873 

0.9879 

0.8717 

0.9836 

0.9781 

0.9942 

0.9972 

0.9967 

0.9954 

0.9673 

0.9963 

0.9971 

0.9988 

1.0000 

0.9861 

0.9937 

09991 

0  9818 

0.9662 

0.9982 

0.9873 

0.9988 

0.9986 

0.9877 

0.9954 

0.7674 

0.9816 

0.9994 

0.9860 
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Table  9. 


-1992  Transfer  awusteo  Case  Mn  Index  and  Transfer  adjustment  to  Discharges  for 
Capttal  Hospttal— Specific  Rate  Redeterminations— Continued 


340143 

340144 

340148 

340153 

340154 

340155 

340158 

340160 

340164 

350001 

350002 

360003 

350005 

350006 

350008 

350009 

350Q10 

350011 

350012 

350013 

350014 

350017 

350021 

350025 

350029 

350030 

350034 

350035 

350036 

350038 

350043 

350044 

350047 

350049 

350050 

350053 

350066 

350058 

350060 

350061 

350066 

360003 

360006 

360008 

360011 

360014 

360017 

360028 

360029 

360035 

360040 

360048 

360052 

360054 

360058 

360062 

360085 

360090 

360134 

360161 

360178 

360185 

360187 

360238 

360243 

360244 

370004 

370005 

370008 


ProvkterNa 


Co«t  reporting  perfod 


Begin 


07/01/91 

03A>1/91 

07/01/91 

03/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

06A)1/91 

07/01/91 

07A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

07/01/91 

04/01/91 

03/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/90 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

01/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/9< 

07/01/91 

07/01/91 

06A)1/91 

07/01/91 

07/01/91 

07/01/91 


End 


06/30/92 

02/291/92 

06/30/92 

02/29i/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

05/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06./30/92 

06/30/92 

03/30t/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30b«2 

06/30/92 

06/30i/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30i«2 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

03/30/92 

06/30/92 

03/30/92 

02/29/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/31/92 

06/30/92 

06/30/92 

06/3Q«2 

06/30/92 

03/31/92 

01/31/92 

06/30/92 

06/30^ 

06A30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

05/31/92 

06/30/92 

06A3Q/92 

06/30/92 


Transfer  ad- 

Histed  case 

rrimlndm 


1.3404 

1.2761 

1.3643 

1.8618 

0.8547 

1.5018 

1.1040 

1.0693 

1.3690 

1.0469 

1.6533 

1.1444 

1.1952 

1.3609 

0.9806 

1.2005 

1.0977 

1.7620 

1.0341 

1.0636 

1.0477 

1.3481 

1.0970 

0.9648 

0.9566 

1.0450 

0.9058 

0.9269 

09169 

0.9492 

1.5927 

0.8380 

1.2603 

1.1291 

0.9660 

0.9646 

0.8631 

0.9884 

0.8718 

0.9771 

0.9522 

1.6556 

1.7915 

1.2178 

1.2538 

1.1809 

1.7223 

1.3236 

1.1011 

1.4442 

1.2970 

1.7720 

1.6634 

1.3107 

1.1248 

1.6096 

1.6652 

1.2199 

1.5145 

1.2172 

1.2641 

1.1979 

1.2805 

0.8968 

0.9507 

0.6446 

1.2339 

0.9317 

1.3768 


Transfer  ad- 
)u8frnertfto 
discharges 


0.9868 

0.9850 

0.9930 

0.9963 

0.9654 

0.9977 

0.9684 

0.9663 

0.9936 

0.9852 

0.9964 

0.9604 

09443 

09896 

09484 

0.9858 

0.9680 

0.9999 

O9900 

0.9729 

0.9927 

0.9689 

09664 

0.9711 

0.9349 

0.9797 

0.9846 

09847 

0.9431 

0.9514 

0.9976 

0.9772 

0.9597 

0.9738 

0.9707 

1.0000 

0.9687 

0.9502 

0.9421 

0.9805 

0.9478 

0.9968 

0.9988 

0.9731 

0.9698 

0.9712 

0.9979 

0.9877 

0.9899 

0.9987 

0.9686 

0.9962 

0.99^ 

0.9832 

0.9783 

0.9969 

0.9837 

e.995t 

0.9996 

0.9844 

0.9864 

0.9881 

0.9867 

0.9869 

0.9784 

1.0000 

0.9768 

0.9756 

09966 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
CAPfTAL  Hospital— Specific  Rate  Redeterminations— Continued 


370011 

370012 

370013 

370015 

370018 

370019 

370022 

370023 

370026 

370028 

370029 

370030 

370034 

370035 

370036 

370038 

370041 

370042 

370043 

370045 

370046 

370047 

370048  . 

370056  , 

370059  , 

370060  , 

370063  , 

370064  . 

370065  . 
370069  . 
370072  . 
370076  . 

370079  . 

370080  . 

370082  . 

370083  . 

370084  . 

370085  . 

370086  . 
370089  . 
370001  . 
370097  . 

370099  . 

370100  . 
370103  . 
370110  . 

370112  . 

370113  . 

370122  . 

370123  . 

370125  . 

370126  . 
370131  . 
370133  . 
370138  . 
370138  . 
370140  . 

370153  ., 

370154  ., 
370156  . 

370158  .. 

370159  .. 
370163  ., 
370166 
370178 
370183 
370186 
380001 
380002 


Provider  No. 


'••»••• 


Cost  rapofling  period 


Begin 


07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

05/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04A}1/91 

07/01/91 

04/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

07/01/91 

04A)1/91 

07/01/91 

07/01/01 

07/01/91 

05A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

02/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 


End 


06A)0<^ 

06/30/02 

06^0/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

06/30/92 

06/30/02 

06«30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30^92 

06/30/92 

06/30/^2 

04A30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06A30/92 

06/30<^ 

03/31/92 

06/30/92 

03/31/92 

06/30/92 

06/30/92 

06/30/92 

03(31/92 

06/30/92 

06/30/92 

06iO0«^ 

06/30/92 

03/31/92 

06/30/92 

03/31/92 

06AJ0/92 

06/30/92 

06/30/92 

04/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/301/92 

06/30^ 

0600/92 

01/31/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

06/29/92 


Trancfered- 

Kietedcase 

mix  Index 


0.9391 

0.8928 

1.6340 

1.1116 

1.2852 

1.1790 

1.3318 

1.3857 

1.3809 

1.6983 

1.2198 

1.2428 

1.1413 

1.4719 

1.0319 

1.0214 

1.0399 

0.8769 

1.0133 

1.0030 

0.9409 

1.2298 

1.2193 

1.4391 

1.1841 

1.0248 

1.1989 

0.9691 

1.0717 

1.1242 

0.9603 

1.1187 

0.8899 

0.9328 

0.9646 

0.9598 

0.9346 

0.8735 

1.1829 

12916 

1.5695 

1.2238 

1.2033 

1.0065 

0.8934 

0.9851 

0.3382 

1.1097 

1.0317 

1.1982 

1.0277 

1.0426 

1.0165 

1.0988 

1.2006 

1.0156 

1.0827 

1.1258 

0.9649 

1.0687 

1.1040 

1.2097 

08825 

1.1324 

1.0072 

1.1329 

0.9428 

1.3608 

1.2034 


Transfer  ad- 
)ustn>er«tto 
discharges 


0.8749 

0.9546 

0.9992 

0.9779 

0.9967 

0.9801 

0.9782 

0.9744 

0.9918 

0.9968 

0.9448 

0.9704 

0.9838 

0.9975 

0.9410 

0.9572 

0.9490 

0.9613 

0.9475 

0.9540 

0.9398 

0.9883 

0.9574 

0.9967 

0.9677 

0.9636 

0.9857 

0.9501 

0.9612 

0.9603 

0.9620 

0.9856 

0.9610 

0.9495 

0.9311 

0.9760 

0.9558 

0.9521 

0.9876 

0.9842 

0.9991 

0.9950 

0.9767 

0.9575 

0.9577 

0.9767 

0.9612 

0.9827 

0.9230 

0.9926 

0.9774 

0.9578 

0.9938 

0.9160 

0.9648 

0.9796 

0.9714 

0.9715 

0.9592 

0.9534 

0.9558 

0.9899 

0.9767 

0.9558 

0.9630 

0.9601 

0.9657 

0.9783 

0.9767 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Speofic  Rate  Redeterminations— Continued 


Provider  No. 


380003 

380005 
380007 
380008 
380009 
380011 
380013 
380017 
380023 
380024 
38002S 
380027 
380031 
380033 
380035 
380037 
380040 
380048 

380062  , 

380063  . 

380065  . 

380066  . 
380069  . 

380071  , 

380072  , 
380078  . 
380081  . 

380083  . 

380084  . 

380087  . 

380088  . 

380089  . 

380090  . 
380094  . 

390001  . 

390002  . 

390003  . 

390004  . 

390005  . 

390006  . 

390007  . 

390008  . 

390009  . 

390010  . 

390011  . 

390012  . 

390013  . 

390014  . 

390015  . 

390016  . 

390017  . 

390018  . 

390019  . 

390021  . 

390022  . 

390023  . 

390024  . 

390025  . 

390026  . 

390027  . 

390029  . 

390030  . 

390031  . 

390032  . 

390035  . 

390036  . 

390037  . 

390039  . 

390040  . 


Cost  reportir>g  period 


Begin 


07/01/91 
07A)1/91 
04/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
04/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
05A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
04A)1/91 
06A30/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/90 
07/01/91 
07/01/91 
07/01/91 
07A)1/91 
07A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 


End 


06/29/92 
06/29/92 
03/31/92 
03/31/92 
06/291^ 
06/29/92 
06/30/92 
03/31/92 
06/30/92 
03/31/92 
03/31/92 
06/30/92 
06/29/92 
06/29/92 
04/30/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
04/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
04/30/92 
06/29/92 
06/29/92 
03/31/92 
06/27/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
06A30/92 
06A30/92 
06A30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
06/29/92 
06/30«2 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 


Transfer  ad- 
lusted  case 
mix  Index 


1.2001 

1.1759 

1.7759 

1.0526 

1.6927 

1.1547 

1.1672 

1.7766 

1.1911 

1.3036 

1.2502 

1.2196 

0.9635 

1.6847 

1.2219 

1.2725 

1.3093 

1.0387 

0.9641 

1.2252 

0.9969 

1.1773 

1.1904 

1.2426 

0.8997 

1.0765 

1.1000 

1.1677 

1.2209 

1.0757 

0.9219 

1.2889 

1.3213 

1.0145 

1.2582 

1.2442 

1.1596 

1.2566 

1.0283 

1.7173 

1.2002 

1.1643 

1.5665 

1.1691 

1.1804 

1.2279 

1.2064 

0.7333 

1.0933 

1.1833 

1.1657 

1.2207 

1.0647 

1.0463 

1.3228 

1.1937 

0.7979 

0.7797 

1.2335 

1.7913 

1.7469 

1.1451 

1.1622 

1.2075 

1.2468 

1.2320 

1.2181 

1.1043 

1.0016 


Transfer  ad- 
lustmentto 
discharges 


0.9771 

0.9628 

0.9961 

0.9775 

0.9953 

0.9735 

0.9547 

0.9981 

0.9619 

0.9874 

0.9847 

0.9833 

0.9720 

0.9978 

0.9652 

0.9612 

0.9790 

0.9597 

0.9325 

0.9887 

0.9495 

0.9701 

0.9815 

0.9666 

0.9439 

0.9441 

0.9326 

0.9674 

0.9704 

0.9408 

0.9701 

0.9858 

0.9826 

0.9956 

0.9939 

0.9970 

0.9902 

0.9971 

0.9750 

0.9988 

0.9905 

0.9741 

0.9984 

0.9865 

0.9928 

0.9855 

0.9903 

1.0000 

0.9733 

0.9901 

0.9820 

0.9890 

0.9816 

0.9833 

0.9891 

0.9926 

0.9958 

0.9973 

0.9908 

0.9966 

0.9988 

0.9880 

0.9848 

0.9907 

0.9911 

0.9915 

0.9831 

0.9712 

0.9784 
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1 1     Table  9.— i  992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 

Capital  Hospital— Specific  Rate  Redeterminations— Continued 


Provider  No. 


390041 
390042 
390043 
390044 
39004S 
390046 
390047 
390048 
390048 
390050 
390051 
390052 
390055 
390056 
390057 
390056 

390061  . 

390062  . 

390063  . 

390064  , 

390065  . 

390066  , 

390067  . 
390066  . 

390069  , 

390070  . 

390071  . 

390072  . 

390073  , 

390074  . 

390075  . 

390076  . 

390078  . 

390079  . 
390060  . 
390081  . 

390083  . 

390084  . 
390086  . 
390086  . 
390090  . 
390081  . 
390092  . 
390083  . 

390095  . 

39UU9d  • 

390097  . 

390096  . 

390100  . 

390101  . 

390102  . 

390103  . 

390104  . 

390106  . 

390107  . 

390108  . 

390109  . 

390110  . 

390111  .. 

390112  .. 

390113  .. 

390114  .. 

390115  ., 

390116  ., 

390117  .. 

390118  .. 

390119  .. 

390121  .. 

390122  .. 


Cost  reporting  perkxl 


Begin 


07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 


End 


06/30/92 

06/30^^ 

06/30/92 

06A30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

0600/92 

06/30/92 

06/30<^ 

06/30/92 

06/30/92 

06/30/92 

06A)0/92 

06/30/92 

06/30/92 

06<^30/92 

06/30/92 

06/30/92 

06/30«92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

06«^0/92 

06/30/92 

06/29/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

06/30<^ 

06/30/92 

06/30/92 

06A30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30«^ 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 


Transfer  ad- 
justed case 
nxx  index 


1.2398 

1.3073 

1.0726 

1.5490 

13443 

1.4612 

1.4455 

1.1250 

1.5529 

1.9401 

2.1316 

1.1487 

1.7237 

1.0773 

1.2584 

1.3428 

1.2376 

1.1629 

1.6820 

1.4260 

1.2015 

1.2555 

1.5925 

1.2783 

1.2367 

1.2297 

1.0686 

0.9912 

1.4574 

1.2077 

1.2804 

1.2552 

1.0152 

1.6670 

1.1930 

1.2306 

1.1407 

1.1536 

1.0913 

1.3053 

1.7373 

1.1230 

1.1957 

1.2451 

1.2404 

1.2386 

1.3077 

1.6203 

1.6726 

1.2001 

1.2636 

1.0871 

1.0790 

1.0416 

1.1874 

1.2653 

1.1935 

1.4750 

1.7350 

1.1986 

12202 

1.0799 

1.2856 

1.1799 

1.1935 

1.1410 

1.3141 

1.1742 

1.0383 


Transfer  ad- 
justment to 
discharges 


0.9759 

0.9882 

0.9841 

0.9990 

0.9920 

0.9900 

0.9941 

0.9908 

0:9983 

0.9977 

09989 

0.9754 

0.9993 

0.9829 

09907 

0.9630 

0.9925 

0.9686 

0.9960 

09989 

0.9849 

0.9899 

0.9984 

0.9877 

0.9904 

09892 

0.9732 

09770 

0.9959 

09908 

0.9938 

0.9928 

0.9850 

0.9988 

09879 

0.9924 

0.9870 

0.9934 

0.9751 

0.9957 

0.9980 

0.9909 

0.9860 

0.9848 

0.9905 

0.9955 

0.9840 

0.9989 

0.9986 

0.9939 

0.9939 

0.9954 

0.9613 

0.9802 

0.1 

0.! 

0.9884 

0.9948 

0.8961 

0.9822 

0.9852 

0.9970 

0.8862 

0.9842 

0.8766 

0.8803 

0.8860 

0.8841 

0.8620 
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Table  9.— 1992  Transfer  adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospttal— Specific  Rate  Redeterminations— Continued 


Provider  No. 


Cost  reporting  period 


Begin 


Er>d 


Transfer  ad- 
Justed  case 
mixirxlex 


Transfer  ad- 
justment to 
discharges 


390123 
39012S 
390126 
390127 
390130 
390131 
390132 
390133 
390135 
390136 
390137 
390138 
390139 
390142 
390145 
390146 
390147 
390148 
390149 
390150 
390151 
390152 
390153 
390154 
390155 
390156 
390157 
390158 
390159 
390160 
390161 
390162 
390163 
390164 

390165  . 

390166  . 

390167  . 

390168  , 

390170  . 

390171  . 

390172  . 

390173  . 

390174  . 
390176  . 

390178  . 

390179  . 

390180  . 

390181  . 

390183  . 

390184  , 
390185 
390189 
390191 
390192 
390193 
300194 
390195 
390196 
390197 
390198 
390199 
390200 
390201 
390203 
390204 
390205  , 
390206 
390209  , 
390211  , 


07A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/90 
07/01/91 
07/01/91 
07/01/91 
07,'01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 


06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
06/30/92 
06/30/92 
06/30/92 
06A3Q/92 
06/30/92 
06/30/92 
06^30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
04/11/92 
06/30/92 
06/30«2 
06/30«2 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
06/30/92 
06/29/92 
06/30/92 
06/29/92 
06/29/92 
06/29/92 
06/30/92 
06A30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
06/30/92 
06A30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 


1.2516 
1.2090 
1.2078 
1.1292 
1.1160 
1.1942 
1.0877 
1.3537 
1.2325 
1.2126 
1.1928 
1.2334 
1.4597 
1.7085 
1.1856 
1.1965 
1il101 
1.1602 
1.2118 
1.1753 
1.2576 
1.0415 
1.2137 
1.1254 
1.2651 
1.3420 
1.1498 
1.2788 
1.2875 
1.1550 
1.1280 
1.2145 
1.1569 
2.0835 
1.0863 
1.0862 
1.2314 
1.1640 
1.6957 
1.1003 
1.1655 
1.1135 
1.5899 
1.1522 
1.3173 
1.2705 
1.3847 
1.0516 
1.0758 
1.1268 
1.1374 
1.0617 
1.1213 
1.1008 
1.2026 
1.0904 
1.6119 
1.3091 
1.2954 
1.2311 
1.2530 
1.0565 
1.3078 
1.2752 
1.2351 
1.2265 
1.2681 
0.9142 
1.1468 


0.9903 

0.9931 

0.9692 

0.9878 

0.9664 

0.9940 

0.9912 

0.9944' 

0.9947 

0.9953 

0.9943 

0.9828 

0.9972 

0.9989 

0.9873 

0.9837 

0.9912 

0.9871 

0.9828 

0.9749 

0.9902 

0.9868 

0.9879 

0.9745 

0.9931 

0.9941 

0.9944 

0.9891 

0.9840 

0.9823 

0.9792 

0.9948 

0.9906 

0.9936 

0.9895 

0.9704 

0.9907 

0.9872 

0.9971 

0.9834 

0.9852 

0.9793 

0.9983 

0.9880 

0.9907 

0.9948 

0.9876 

0.9790 

0.9713 

0.9751 

0.9793 

0.9669 

0.9789 

0.9781 

0.9943 

0.9812 

0.9988 

0.9994 

0.9928 

0.9921 

0.9834 

0.9638 

0.9855 

0.9910 

0.9886 

0.9874 

0.9962 

0.9540 

0.9821 


IMI 
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Table  9.^1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Speofic  F^te  Redeterminations— Continued 


390213 
390215 
390217 
390219 
390220 
390222 
390223 
39022S 
390226 
390228 
390229 
390231 
390232 
390233 
390235 
390236 
390238 
390242 
390244 
390245 
390246 
390247 
390249 
390252 
390256 
390258 
390260 

390261  . 

390262  . 

390263  . 
390265 

390266  . 

390267  . 

390268  . 
390270  . 
390275  . 

390277  , 

390278  . 
400001  . 

400003  . 

400004  . 
400006  . 
400009  . 

400012  . 

400013  , 
400015  . 
400018  . 
400021  . 
400026  . 
400028  . 
400031  . 
400044  . 
400048  . 
400061  . 
400079  . 
400088  . 

400102  . 

400103  . 

400104  . 

400105  . 
400110  . 
400114  . 
400121  . 
420002  . 
420004  . 
420006  . 
420035  . 
420053  . 
420062  . 


Provktor  No. 


Cost  reporting  period 


Begin 


07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
04A)1/91 
06/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
05A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
03/01/91 


End 


06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30«92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06AJ0/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03A31/92 
06/29/92 
03/31/92 
05/31/92 
06/30/92 
06/30/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
04/30/92 
06AK)/92 
06/29/92 
06/29/92 
06/29/92 
06/29/92 
06/30/92 
06/30/92 
04/30/92 
06/30/92 
0600/92 
06/29/92 
06/30/92 
02/28/92 


Transfer  ad- 
justed case 
mix  index 


1.1883 
1.1772 
1.1281 
1.2244 
1.1180 
1.1995 
1.6709 
1.2164 
1.6220 
1.2197 
1.4932 
1.3308 
1.6627 
1.2806 
1.8091 
1.2205 
0.9451 
1.1781 
0.8796 
1.3514 
1.1685 
1.0504 
1.1179 
1.0227 
1.7146 
1.2850 
1.2855 
1.8505 
1.7449 
1.4166 
1.2576 
1.1124 
1.2030 
1.2491 
1.3069 
0.5334 
0.6836 
0.8832 
1.2280 
1.1939 
1.1778 
1.2432 
0.9721 
0.9768 
1.0423 
1.2471 
1.2423 
1.3262 
0.8763 
1.0914 
1.1221 
1.2665 
1.0908 
1.7954 
1.1535 
0.6057 
1.1565 
1.3978 
1.2390 
1.2830 
1.1706 
1.0525 
1.2183 
1.3843 
2.0012 
1.4967 
0.7437 
1.0755 
1.3580 


Trarwfer  ad- 
Kistment  to 
discharges 


0.9905 
0.9897 
0.9905 
0.9757 
0.9864 
0.9907 
0.9963 
0.9805 
0.9984 
0.9937 
0.9955 
0.9945 
0.9168 
0.9935 
0.9980 
0.9911 
0.9548 
0.9946 
0.9530 
0.9933 
0.9886 
0.9896 
0.9718 
1.0000 
0.9986 
0.9886 
0.9916 
0.9974 
0.9918 
09887 
0.9920 
0.9872 
0.9916 
0.9884 
0.9914 
0.9642 
0.9867 
0.9932 
0.9987 
0.9985 
0.9998 
0.9975 
0.9987 
0.9986 
0.9961 
0.9980 
0.9966 
0.9990 
0.9918 
0.9984 
0.9794 
0.9895 
0.9952 
0.9981 
0.9931 
1.0000 
0.9949 
0.9985 
0.9980 
0.9992 
09926 
0.9964 
0.8246 
0.9879 
0.9969 
0.9758 
0.9725 
0.9767 
0.9770 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  (ndex  and  Transfer  Adjustment  to  Djscharges  for 
CAPfTAL  Hospital— SPEOFtc  Rate  Redeterminations— Continued 


420079 

420060 

420082 

420063 

420064 

420085 

430004 

430005 

430007 

430010 

430011 

430012 

430018 

430022 

430025 

430027 

430029 

430033 

430037 

430039 

430042 

430054 

430062 

430066 

430077 

440001 

440002 

440003 

440006 

440007 

440009 

440010 

440011 

440012 

440014 

440015 

440016 

440017 

440019 

440022 

440023 

440024 

440025 

440029 

440030  . 

440031  . 

440032  . 

440033  . 
440035  , 

440038  . 

440039  . 

440040  . 
440051 
440052 
440053 
440054 
440056 
440057 
440059 
440060 
440063 
440069 
440070 
440073 
440074 
440082 
440084 
440090 
440102 


Provider  No. 


Cost  reporting  period 


Begin 


04/01/91 

07/01/91 

03/01/91 

07/01/91 

07/01/91 

05A)1/91 

03«)1/91 

06A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

03/01/91 

03/01/91 

05A)1/91 

09/01/90 

07/01/91 

07/01/91 

06/01/91 

02/01/91 

07/01/90 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 


End 


03/31/92 

06/30/92 

02/29/92 

06/30/92 

06/29/92 

04/30/92 

02/29/92 

05/31/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

06/30/92 

02/29/92 

02/29/92 

04/30/92 

04/30/92 

06/30/92 

06/30/92 

05/31/92 

01/31/92 

04/30/92 

05/31/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

05/31/92 

06/30/92 

06/3a«2 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06A30/92 

06/30«2 

06/30/92 

06/29/92 

06/30/92 

06/29/92 

06/29/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

06/30/92 

06/29/92 

06/30/92 

06/30/92 

06/30/92 

06/29/92 

06/29/92 

06A30/92 

06A30i«2 

06/30/92 

06/30/92 

06/30/92 

06/29/92 


Transfer  ad- 
justed case 
mix  index 


1.5698 

1.2804 

1.3436 

1.1920 

0.8380 

1.2770 

1.0603 

1.2431 

1.1171 

1.1173 

1.3330 

1.2878 

0.9614 

0.9578 

1.0541 

1.7032 

1.0038 

1.0164 

0.9275 

1.0033 

0.9982 

0.9409 

0.8305 

0.9952 

1.3853 

1.0067 

1.5573 

1.1573 

1.3761 

1.0064 

1.0312 

0.9060 

1.2112 

1.3501 

0.8781 

1.5558 

0.9399 

1.5009 

1.4367 

1.0825 

1.0065 

1.2872 

1.2461 

1.2317 

1.1192 

1.0350 

0.9932 

1.0563 

1.2115 

1.0115 

1.5937 

0.8897 

0.9195 

1.1877 

1.1722 

0.9695 

1.0131 

0.9512 

1.1933 

12360 

1.4047 

1.1219 

0.9285 

1.3200 

0.8525 

1.8416 

1.2313 

1.0130 

1.0143 


Transfer  ad- 
justment to 
discharges 


0.9983 

0.9676 

0.9920 

0.9920 

0.9190 

0.9694 

0.9625 

0.9724 

0.9556 

0.9810 

0.9759 

0.9836 

0.9360 

0.9601 

0.9667 

0.9988 

0.9709 

0.9844 

0.9805 

0.9584 

0.9809 

0.9682 

0.9883 

0.9640 

0.9976 

0J842 

0.9976 

0.9795 

0.9984 

0.9772 

0.9726 

0.9572 

0.9896 

0.9990 

0.9788 

0.9990 

0.9845 

0.9989 

0.9991 

0.9721 

0.9700 

0.9844 

0.9848 

0.9892 

0.9626 

0.9748 

0.9670 

0.9ooo 

0.9823 

0.9716 

0.9961 

0.9582 

0.9847 

0.9668 

0.9862 

0.9754 

0.9713 

0.9803 

0.9750 

0.9740 

0.9969 

0.9958 

0.9486 

0.9866 

0.9555 

0.9993 

0.9709 

0.9622 

0.9661 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Specirc  Rate  Redeterminations— Continued 


Provider  No. 


440103 

440104 
440109 
440111 
440114 
440115 
440121 
440130 
440131 
440132 
440133 
440135 
440137 
440141 
440143 
440144 
440147 
440151 
440152 
440153 
440156 
440160 
440162 
440166 
440170 
440175 
440178 
440180 
440183 
440187 
440192 
440193 
440197 
450004 
450007 
450008 
450021 
450023 
450027 
450029 
450034 
450035 
450040 
450042 
450044 
450061 
4500S2 
450066 
450060 
450064 
450070 
450078 
450079 
450090 
450002 
450086 
450099 
450102 
450109 
450113 
450115 
450126 
450128 
450143 
450147 
450157 
450170 
450177 
450179 


Co«t  reporting  period 


Begin 


07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
06/01/9 
06/01/9 
07/01/9 
05/01/9 
07/01/9 
07/01/9 
04/01/9 
07/01/9 
02/01/9 
07/01/9 
06A>1/9 
03/01/9 
03A)1/9 
07/01/9 
03A)1/9 
06A)1/9 
05A)1/9 
06A)1/9 
06A)1/9 
07/01/9 
07/01/9 
04/01/9 
07/01/9 
07/01/9 
05A)1/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
07/C1/9 
07/01/9 
07/01/9 
06A}1/9 
07/01/9 
04/01/9 
07/01/9 
07/01/9 
07/01/9 
07/01/9 
05A)1/9 
07/01/9 
07/01/9 
06A)1/9 
04/01/9 
03A}1/9 
07/01/9 
07/01/9 
07/01/9 
03/01/9 
C7/01/9 
07/01/9 
07/01/9 


End 


06/30/92 
06/30/92 
06/30/92 
0600/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
05/31/92 
05/31/92 
06/30/92 
04A30/92 
06A30/92 
06/30/92 
03/31/92 
06/29/92 
01/31/92 
06A30/92 
05/31/92 
02/29/92 
02/29/92 
06/30/92 
02/29/92 
05A31/92 
04A30/92 
05/31/92 
05/31/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
04/30/92 
06/30/92 
06/30/92 
06/30/92 
06A30/92 
06^50/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
05/31/92 
06/30/92 
03/31/92 
06/30/92 
06AJ0/92 
06/30/92 
06/30/92 
04/30/92 
06/30/92 
06/30/92 
05/31/92 
03/31/92 
02/29/92 
06/30/92 
06/30/92 
06/30/92 
02/29/92 
06/30/92 
06/30/92 
06A30/92 


Transfer  ad- 

iusted  case 

mix  index 


1.2468 
1.4859 
10890 
1.2385 
1.0019 
1.1089 
0.9771 
1.1180 
1  0695 
1.0911 
1.4761 
1.4200 
1.0503 
1.0831 
09993 
1.2129 
0.7470 
1.2392 
1.4752 
1.0689 
1.4821 
1.0767 
1.8435 
1.3369 
1.3365 
1.1768 
1.2800 
1.0927 
1.4415 
1.1051 
1.0556 
1.1632 
1.3511 
1.0748 
1.3043 
1.2788 
1.8279 
1.4296 
1.2710 
1.3948 
1.5331 
1.4881 
1.6019 
1.6085 
1.5382 
1.5873 
1.0574 
1.5998 
1.4376 
1.4456 
1.1781 
0.9927 
1.4825 
1.1555 
1.2668 
1.4230 
1.2398 
1.6700 
1.0257 
1.2878 
1.0467 
1.3327 
1.1860 
1.0228 
1.3386 
1.0141 
1.1218 
1.0776 
0.8982 


Transfer  ad- 
justTDent  to 
discharges 


0.9882 
0.9975 
0.9537 
0.9902 
0.9682 
0.9721 
0.9904 
0.9848 
0.9790 
0.9733 
0.9991 
0.9948 
0.9724 
0.9713 
0.9579 
0.9660 
0.9806 
0.9615 
0.9923 
0.9785 
0.9977 
0.9755 
1.0000 
0.9980 
0.9955 
0.9544 
0.9949 
0.9643 
0.9991 
0.9743 
0.9350 
0.9849 
0.9895 
0.9779 
0.9841 
0.9870 
0.9991 
0.9979 
0.9857 
0.9931 
0.9984 
0.9981 
0.9992 
0.9964 
0.9996 
0.9989 
0.9831 
0.9993 
0.9926 
0.9979 
0.9794 
0.9847 
0.9974 
0.9775 
0.9623 
0.9965 
0.9874 
0.9971 
0.9744 
0.9861 
0.9626 
0.9761 
0.9772 
0.9582 
0.9945 
0.9750 
0.9947 
u.9doo 
0.9889 
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Table  9.— 1992  Transfer  adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  HosprrAL—SPECtFJC  Rate  Redeterminations— Continued 


4501B4 

450186 

450190 

450192 

450217 

450219 

450221 

450222 

450233 

450235 

450241 

450249 

450256 

450269 

450270 

450278 

450288 

450289  . 

450307  . 

450309  . 

450324  . 

450325  . 
450341  . 
450349  . 
450351  . 
450362  . 
450370  . 
450372  . 
450379  . 
450381  . 
450393  . 
450395  . 
450400  . 
450411  . 
450418  . 
450447  . 
450451  . 
450457  . 
450460  . 
450467  . 
450469  . 
450473  . 
450489  . 

450497  . 

450498  . 
450508  . 
450517  . 
450537  . 

450545  . 

450546  . 
450551  . 
450563  . 
450573  ., 
450586  . 
450603  . 
450610  .. 
450630  . 
450636  .. 
450641  .. 
450649  .. 
450651  .. 
450653  .. 
450658  .. 
450660  .. 
450665 
450668 
450669 
450670 
450674 


Provtdef  No. 


Cost  repofting  period 


Begin 


07/01/91 

04/01/91 

07/01/91 

09/01/90 

07/01/91 

06/01/91 

07/01/91 

04A)1/91 

07/01/91 

07/01/91 

06/01/91 

07/01/90 

06/01/91 

05/01/91 

04/01/91 

07/01/91 

04/01/91 

04/01/91 

05/01/91 

06/01/91 

07/01/91 

07/01/91 

04/01/91 

07/01/91 

06/01/91 

07/01/91 

05/01/90 

07/01/91 

06/01/91 

04/01/91 

03/01/91 

07/01/91 

07/01/90 

07/01/91 

04A>1/91 

05A)1/91 

07/01/91 

06/01/91 

07/01/91 

07/01/91 

07/01/91 

06/01/91 

04A)1/91 

07/01/91 

07/01/91 

07/01/91 

07/01/91 

06/01/91 

07/01/91 

06/01/91 

04A>1/91 

07/01/91 

07/01/91 

07/01/91 

04/01/91 

04/01/91 

05/01/91 

06/01/91 

07/01/91 

07/01/91 

04/01/91 

06/01/90 

07/01/91 

03/01/91 

07/01/91 

06/01/91 

07/01/91 

07/01/91 

06/01/90 


End 


06/30/92 

03/31/92 

06/30/92 

05/31/92 

06/30/92 

05/31/92 

06/30/92 

03/31/92 

06/30/92 

06/30/92 

05/31/92 

01/18/92 

05/31,'92 

04/30/92 

03/31/92 

06/30/92 

03/31/92 

03/31/92 

04/30/92 

05/31/92 

06/30.^ 

06/30/92 

03/31/92 

06/30/92 

05/31/92 

06A30k«2 

04/30^2 

06/30/92 

05/31/92 

03/31/92 

02/29/92 

06/30/92 

01/31/92 

06/30/92 

04/30/92 

04/30/92 

06/30/92 

05/31/92 

06/30i^ 

06/30/92 

06./30/92 

05/31/92 

03/31/92 

06/30/92 

06./30>«2 

06/30/92 

06/30/92 

05/31/92 

06/29/92 

05/30/92 

03/31/92 

06/30/92 

06/30/92 

06/30/92 

03,31/92 

03/31/92 

04/30/92 

05/31/92 

06/30/92 

06/30/92 

03/31/92 

04/30/92 

06/30/92 

02/29/92 

06/30/92 

05/31/92 

06/30/92 

06/30/92 

02/29/92  1 


Transfer  ad- 
justed case 
mix  Index 


1.4105 

0.9835 

1.1959 

1.1040 

1.0514 

1.1424 

1.0518 

1.6645 

1.0587 

0.9625 

0.8752 

0.9205 

1.1126 

1.0000 

1.1502 

0.9969 

1.1744 

1.4136 

1.0790 

1.0167 

1.4966 

1.2133 

0.9590 

1.1898 

1.2710 

0.9332 

1.1662 

1.2771 

1.5416 

0.6646 

1.2820 

1.0645 

1.0739 

0.9673 

1.4816 

1.2543 

1.0350 

1.6779 

1.0152 

1.0374 

1.2435 

1.1167 

1.0640 

1.1301 

1.0115 

1.4360 

0.9663 

1.3694 

1.0746 

1.3674 

1.0351 

1.1602 

1.0034 

1.0775 

0.9219 

1.4265 

1.6072 

1.4666 

0.9450 

1.0211 

1.6031 

1.2705 

0.9621 

1.6234 

1.0064 

1.5499 

1.2997 

1.2535 

0.6665 


Transfer  ad- 
Kistmentto 
discharges 


0.9973 

0.9694 

0.9844 

0.9784 

0.9648 

0.9467 

0.9645 

0.9946 

0.9526 

0.9769 

0.9416 

0.9643 

0.9173 

0.9364 

0.9460 

0.9624 

0.9647 

0.9914 

0.9668 

0.9408 

0.9962 

0.9668 

0.9811 

0.9541 

0.9696 

0.9535 

0.9780 

0.9666 

0.9932 

0.9544 

0.9961 

0.9687 

0.9463 

0.9652 

0.9626 

0.9770 

0.9522 

0.9994 

0.9745 

0.9722 

0.9947 

0.9603 

0.9325 

0.8730 

0.8634 

0.8973 

0.8655 

0.9826 

0.9816 

0.8686 

0.9730 

0.6635 

0.9578 

0.8844 

0.8688 

0.8964 

0.9870 

0.8975 

0.8647 

0.8368 

0.8841 

0.8806 

0.8738 

0.8826 

0.9678 

0.9972 

0.9669 

0.9968 

0.9978 


Federal  Rggirter  /  Vol.  58.  No.  100  /  Wednesday,  May  26,  1993  /  Proposed  Rules  30413 


Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  DtscHARGES  for 
Capital  Hospital— Specifk;  Rate  Redeterminatons— Continued 


ProvklerNo. 


450675 
450678 
450681 
450682 
450684 
450688 
450681 
450694 
450704 
450709 
450723 
450730 
450732 
450743 
450749 
450750 
450755 
450758 
450768 
460003 
460005 
460008 
460009 
460030 
460032 
460035 
460037 
480007 
490009 
490010 
490022 
490028 
490032 
490035 
490043 
490046 
490053 
490090 
490093 
490094 
490098 
490104 
490105 
490106 
490108 
490109 
490111 
490114 
490118 
490119 
490120 
490123 
480124 
490127 
490131 
500008 
500021 
600023 
600030 
500039 
500041 
500064 
500076 
600066 
500104 
500108 
500127 
500135 
600137 


Cost  reporting  pertod 


Begin 


04A)1/91 
06/01/91 
07A)1/91 
07/01/91 
07A)1/91 
06/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
08A)1/90 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
06A)1/91 
02/01/91 
06/01/91 
06/01/91 
03/01/91 
07/01/91 
02/01/91 
07/01/91 
07/01/91 
07/01/91 
05A)1/91 
07/01/91 
07/01/91 
07/01/91 
04A)1/91 
07/01/91 
07/01/91 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
05/01/91 
05/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04A)1/91 
09/01/90 
07/01/91 
04A)1/91 
07/01/01 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/01 
07/01/91 
05/01/91 
07/01/91 
07/01/91 
04A)1/91 
07/01/91 
04/01/91 
07/01/91 
07/01/01 
07/01/90 
06«1/91 


End 


03/31/92 
05/31/92 
06/30/92 
06/30/92 
06/30/92 
05/31/92 
06/30/92 
06A30/92 
O61OO/92 
06/30/92 
06/3a'92 
05/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
05/31/92 
05/31/92 
01/31/92 
05/31/92 
05/31/92 
02/29/92 
06A30/92 
01/31/92 
06/30/92 
06/30/92 
06/30/92 
04/30/92 
06/29/92 
06/30/92 
06/3(V92 
03/31/92 
06A30/92 
06/30/92 
06/30/92 
04/30/92 
06/30/92 
06/30/92 
04/30/92 
04/30/92 
06A30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
03/31/92 
04/30/92 
06/30/92 
03/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06A3Q/92 
06/30/92 
04^30/92 
06/30/92 
06/30/92 
03/31/92 
06/30/92 
03^31/92 
06/30/92 
06/30/92 
0SA)7/92 
05/31/92 


Transfer  ad- 

Kisted  case 

mix  index 


1.3764 
1.5011 
1.5872 
1.2774 
1.2973 
1.3170 
1.3182 
1.1882 
1.2896 
1.1983 
1.2794 
1.3854 
1.1444 
1.3603 
1.0624 
1.0184 
1.0539 
1.8165 
1.0778 
1.4405 
1.2662 
1.3047 
1.7723 
1.0611 
0.9844 
0.8846 
0.9659 
1.9734 
1.6259 
1.1653 
1.2144 
12663 
1.6987 
1.1312 
1.2409 
1.3542 
1.2359 
1.1672 
1.2625 
1.0828 
12911 
0.8986 
0.7528 
0.8491 
0.9040 
0.9226 
1.1583 
1.0306 
1.6808 
1.3410 
1.3043 
1.1416 
1.1473 
1.0565 
0.9544 
1.8428 
1.4493 
12605 
1J076 
1.3242 
12217 
1.5165 
12916 
1.3215 
1.1888 
1.6291 
1.0509 
1.0812 
0.7969 


Transfer  ad- 
iustmentto 
discharges 


0.9961 
0.9966 
0.9973 
0.9653 
0.9640 
0.9861 
0.9802 
0.9699 
0.9773 
0.9931 
0.9931 
0.9773 
0.9581 
0.8888 
0.9766 
0.9851 
0.9622 
0.9563 
0.9596 
0.9960 
0.9866 
0.9704 
0.9993 
0.9737 
0.9744 
0.9717 
0.9681 
0.9986 
0.9974 
0.9690 
0.9832 
0.9924 
0.9979 
0.9635 
0.9908 

ojeoi 

0.9794 
0.9804 
0.9947 
0.9947 
0.9876 
0.9862 
0.9756 
0.9918 
0.9978 
0.9876 
0.9706 
0.9873 
0.9991 
0.9870 
0.9901 
0.9704 
0.0985 
0.9828 
0.9668 
0.9958 
0.9804 
0.9767 
0.9905 
0J942 
0.9843 
0.9877 
0.9894 
0.9836 
0.9700 
0.9980 
1.0000 
0.9833 
0.9884 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  Adjustment  to  Discharges  for 
Capital  Hospital— Speofic  Rate  Redeterminations— Continued 


500138 

500139 

500141 

510015 

510020 

510023 

510024 

510025 

510026 

510027 

510035 

510036 

510043 

510046 

510058 

510061 

510062 

510070 

510071  , 

510072 

510060 

510086  . 

520004  . 

520006  . 

520007  . 
520009  . 
520011  . 
520013  . 
520015 
520016 
520017 
520025 
520027 
520028 
520030 
520033 
520040 
520041 
520044 
520047 
520051 
520063 
520066 
520068 
520074 
520075 
520076 
520087 
520088 
520091 
520092 
520094 
520096 
520097 
520098 
520111 
520112 
520114 
520117 
520120 
520121  . 
520122 
520124  . 
520132  . 
520134  . 
520136  . 

520141  . 

520142  . 
520151  , 


Provider  No. 


Cost  rsportirig  period 


Begirt 


07A)1/91 
02A)1/91 
07/01/91 
07A)1/91 
07A)1/91 
07A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
03/01/91 
07/01/91 
07/01/91 
04A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/15/91 
07/01/91 
04/01/91 
05A)1/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
04/01/91 
05/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
03/01/91 


End 


06A30/92 
01/31/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
05/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
02/29/92 
06/30/92 
06/30/92 
03/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/29/92 
06/30/92 
06/30/92 
06/30/92 
03/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/29/92 
04/12/92 
06/30/92 
03/31/92 
04/30/92 
06/30/92 
06/30*92 
06/30/92 
06/30/92 
06/30/92 
06^/29/92 
06/30/92 
06/29/92 
06/29/92 
06/30/92 
06/30/92 
03/30/92 
04/29/92 
06/30/92 
06/30/92 
06A3O/92 
06/30/92 
02/29/92 


Transfer  CKl- 

justed  case 

mix  index 


8.3389 
1.3496 
1.2068 
0.9693 
1.0617 
1.0523 
1.3716 
0.9018 
0.9709 
1.0249 
1.0564 
1.0542 
1.0021 
1.2237 
1.2107 
1.0259 
1.1696 
1.1908 
1.2402 
1.0558 
1.0436 
1.0859 
1.2448 
1.0478 
1.1026 
1.5714 
1.1197 
1.3455 
1.1618 
1.0412 
1.1907 
1.1236 
1.1257 
•1.4084 
1.5513 
1.2403 
1.3741 
1.0977 
1.3641 
1.0010 
2.0205 
1.1831 
1.2451 
1.0016 
1.0172 
1.3991 
1.1321 
1.5135 
1.2254 
1.2090 
1.1869 
1.1666 
1.4267 
1.3170 
1.7215 
0.9935 
1.1375 
1.0511 
1.0899 
1.0348 
0.9967 
0.9942 
1.1390 
1.1746 
1.1481 
1.4675 
1.1103 
0.9345 
1.0813 


Transfer  ad- 
justment to 
discharges 


1.0000 
0.9793 
0.9784 
0.9678 
0.9776 
0.9858 
0.9971 
0.9493 
0.9802 
0.9621 
0.9508 
0.9724 
0.9621 
0.9920 
0.9952 
0.9638 
0.9945 
0.9907 
0.9909 
0.9777 
0.9747 
0.9797 
0.9966 
0.9522 
0.9746 
0.9948 
0.9727 
0.9898 
0.9753 
0.9492 
0.9848 
0.9870 
0.9815 
0.9867 
0.9966 
0.9607 
0.9922 
0.9619 
0.9874 
0.9457 
0.9996 
0.9733 
0.9894 
0.9707 
0.9677 
0.9965 
0.9808 
0.9987 
0.9820 
0.9693 
0.9672 
0.9882 
0.9956 
0.9872 
0.9956 
0.9868 
0.9633 
0.9875 
0.9553 
0.9760 
0.9572 
0.9564 
0.9654 
0.9697 
0.9684 
0.9984 
0.9657 
0.9613 
0.9632 


IMI 
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Table  9.— 1992  Transfer  Adjusted  Case  Mix  Index  and  Transfer  adjustment  to  Discharges  for 
CAPrTAL  Hospital— Specific  FUte  Redeterminations— Continued 


Provider  No. 


520159 

520161 

520170 

520176 

520178 

520180 

530001 

530002 

530003 

530004 

530005 

530006 

530007 

530009 

530011 

530012 

530014 

530015 

530016 

530017 

530018  . 

530019. 

530022  . 

530025  . 

530026  . 
530027, 
530029. 
530031  . 


Cost  reportng  period 


Begin 


04A)1/91 
04/01/91 
07A)1/91 
07A)1/91 
07/01/91 
07/01/91 
06/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07/01/91 
07A)1/91 


End 


03/31/92 
03/30/92 
06/29/92 
06/30/92 
06/30/92 
06/29/92 
05/31/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/29/92 
06A30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06/30/92 
06^30/92 
06/30/92 
06/30/92 
06/29/92 
06/30/92 
06/30/92 
06A30/92 


Transfer  ad- 
justed case 
mix  index 


0.8655 
1.0355 
1.2825 
0.8234 
1.1237 
0.6253 
1.3423 
1.2389 
0.8774 
0.9448 
1.1552 
1.1221 
1.0583 
0.9904 
1.1409 
1.6069 
1.1949 
1.1046 
1.1449 
0.9570 
1.0273 
0.9773 
1.1038 
12785 
1.0179 
0.8963 
0.9236 
0.9529 


Trarwfer  ad- 
justment to 
discharges 


0.9514 

0.9706 

0.9773 

0.9843 

0.9733 

0.9804 

0.9928 

0.9559 

0.9490 

0.9508 

0.9731 

0.9777 

0.9446 

0.9753 

0.9710 

0.9971  - 

0.9923 

0.9757 

0.9915 

0.9526 

0.9658 

0.9793 

0.9500 

09822 

09389 

0.9330 

0.9240 

0.9518 


Table  10.— Percentage  Difference  in  Wage  Indexes  for  areas  That  Quaufy  for  a  Wage  Index 

Exception  for  Excluded  HosPfTALS  AiND  Units 


Area 


Rural  Connecticul 
Rural  Hawaii 


Rural  Massachusetts  . 
Rural  New  Hampshire 

Rural  New  YofV 

Rural  Puerto  Rico  

Rural  South  CaroOna  . 

AguadMa,  PR  ..„ 

Albany,  QA 

Alexandria.  LA 

Ann  Arbor,  Ml 

Athene,  GA __ 

Augusta,  GA-SC 

Bergen-Passate.  MJ 


1982-1990 
percentage  dif- 
ference 


24.140 

9.824 

18.089 


Boston4x>weil-Brocicton^.awrence-Saiem.  MA . 

Brazoria.  TX „ 

Bridgeport-Stafntofd-No«v«B<-Oanbufy.  CT  ..>-. 

Burlington.  NC 

Caguaa.  PR 

Chartotle-Qastonia-Rock  MM,  NC-SC 

ChartottesvlHe.  VA „.,u 

El  Paso  TX  . . 

Galveston-Texas  Oty.  TX 

Glans  Fans.  NY 

Greenstxxo-Wlnston^Salem-High  pSrtTNC  !.™ 

Harttofd-Middtetown-New  Britain.  CT 

Hickory,  NC 


Hcuma-Thilxxteux.  LA 

KnoKvttle.  TN 

Las  Cnjse.  NM 

Maoon-Wamer  Robins.  GA 
Manchester-Nashua.  NM  _. 


1984-1990 

percentage  dlf- 

lerence 


10.778 
8740 


9.798 


10.740 


13.218 


26.604 
25.192 
21.934 
9.716 
15.529 


13.630 
21.034 

8.728 

9.979 
11.520 

8.265 
15.438 
12.667 

8.943 


11.658 

9.248 

20.463 

16.971 

8.050 


9.444 
10.949 
11.205 
20.151 


13.487 

24!70e 
14.618 


1988-1990 

percentage  dtf- 

ferertce 


8.107 
14.958 


10857 
25.455 


22.441 


12.435 
13.340 


14.624 


8.567 
10.425 


12.790 
10.148 


14.060 
10.429 
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Table  10.— PERCE^f^AGE  Difference  in  Wage  Indexes  for  Areas  That  Quaufy  for  a  Wage  Index 
Exception  for  ExauoEO  Hospitals  and  Units— Continued 


ATM 


MWdlesex-Somerset-Hunterdon,  NJ 

Monmouth-Ocean,  NJ  _„ 

Nassau-SuffoHc.  NY 

New  Bedford-Fall  River-Atteboro.  MA  ... 
New  Haven-West  Haven-Watertxjry.  CT 

New  London-Noo«rfch.  CT 

Newarti.  NJ  

Orange  County,  NY  

Orlando,  FL 

Rne  Bluff.  AR  ....„ „ , 

Ponce.  PR _.... 

Portsmouth-Oover-Rochestef.  NH 

Pougtikeepsie,  NY 

ProvkJence^Pawtucket-WoonsocKet  Rl ... 

Redding,  CA 

f^tverside-San  Bernardino,  CA 

Santa  Rosa-Petaluma.  CA 

Sarasota,  FL  

Tallahassee,  FL  '. 

Vlctofta,  TX  „ „ 

WHmington,  NC _ 

Worcester-Fltchborg-Leoniinstef,  MA 


1962-1990 
percentage  dif- 
ference 


9.058 


1984-1990 

percentage  dif- 

fererKe 


10.496 


11.068 
10.564 
10.055 


18.464 


i 


1i771 

8J42 

10.143 

13.282 

13.503 

8.923 

8227 

15.124 

8341 

9.961 


8.884 

10.064 

10.765 

21.695 

8.113 

8.597 

10.891 

9.331 

9.577 

12.483 

12.541  I 


1968-1990 
percentage  dif- 
ference 


11.524 
8.706 


14.111 

9.284 

18.839 


Appendli  A— Regulatory  Impact  Analysis 

I.  Introduction 

ExecuUve  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
12291  criteria  for  a  "major  rule,"  that  is. 
a  rule  that  would  be  likely  to  resuh  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  Increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  A  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  the  RFA.  we  consider 
all  hospitals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  riile  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 


of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  New 
England  counties,  for  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  100  beds  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  or  New  England  County 
MetropoUtan  Area. 

Section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  New  England  Metropolitan 
Coimty.  Thus,  for  purposes  of  the 
prospective  payment  system,  we 
classified  these  hospitals  as  urban 
hospitals. 

It  is  clear  that  the  changes  being 
implemented  in  this  docimient  would 
affect  both  a  substantial  number  of  small 
rural  hospitals  as  well  as  other  classes 
of  hospitals,  and  the  effects  on  some 
may  be  significant.  Therefore,  the 
discussion  below,  in  combination  with 
the  rest  of  this  proposed  rule, 
constitutes  a  combined  regulatory 
impact  analysis  and  regulatory 
flexibihty  analysis  in  accordance  with 
E.0. 12291  and  the  RFA. 

n.  Ob|ecUves 

The  primary  objective  of  the 
prospective  payment  system  is  to  create 
incentives  for  hospitals  to  operate 
efficiently  and  minimize  unnecessary 
costs  and  at  the  same  time  ensure  that 
payments  are  sufficient  to  adequately 
compensate  hospitals  for  their 
legitimate  costs.  In  addition,  we  share 


national  goals  of  deficit  reduction  and 
restraints  on  government  spending  in 
general 

We  believe  the  proposed  changes 
would  further  each  of  these  above  goals 
while  maintaining  the  financial  viability 
of  the  hospital  industry  and  ensuring 
access  to  high  quality  care  for 
beneficiaries.  We  expect  that  these 
proposed  changes  would  ensure  that  the 
outcomes  of  this  payment  system  are.  in 
general,  reasonable  and  equitable  while 
avoiding  or  minimizing  unintended 
adverse  consequences. 

m.  Limitations  of  Our  Anal3r8is 

As  has  been  the  case  in  previously 
published  regulatory  impact  analyses, 
our  quantitative  analysis  is  limited  to 
presenting  the  projected  effects  of  the 
proposed  poUcy  and  rate  changes  on 
current  and  projected  payment  rates.  In 
the  analysis  that  follows,  we  examine 
the  effects  on  hospital  payments  of 
changes  required  by  statute  and  other 
changes  we  are  proposing.  We 
accompUsh  this  by  estimating  the  effects 
of  a  given  policy  change  on  payments 
while  holding  all  other  payment 
variables  constant  Thus,  we  are  not 
attempting  to  predict  behavioral 
responses  to  our  poHcy  changes,  and  we 
do  not  make  adjuistments  for  futiira 
changes  in  such  variables  as  admissions, 
lengths  of  stay,  or  case  mix. 

As  we  have  done  in  previous 
prop>osed  rules,  we  are  soliciting 
comments  and  information  about  the 
anticipated  effects  of  these  changes  on 
the  prospective  payment  system. 
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IV.  Hospitals  Included  In  end  Excluded 
From  the  Prospective  Payment  System 

The  prospective  payment  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all 
general,  short-term,  acute  care  hospitals 
that  participate  in  the  Medicare 
program.  Only  55  short-term,  acute  care 
hospitals  remain  excluded  from  the 
prospective  payment  system  under 
section  1814(b)(3)  of  the  Act  (in 
Maryland)  or  a  demonstration  project 
(in  the  Finger  Lakes  region  of  New  York 
State).  Thus,  as  of  April  1993, 
approximately  5,300  hospitals  were 
receiving  prospectively  based  payments 
for  furnishing  inpatient  services.  This 
represents  about  83  percent  of  all 
Medicare-participating  hospitals.  The 
majority  of  this  impact  analysis  focuses 
on  this  set  of  hospitals. 

The  remaining  17  percent  are 
specialty  hospitals  that  are  excluded  by 
statute  from  the  prospective  payment 
system  and  continue  to  be  paid  on  the 
basis  of  their  reasonable  costs,  subject  to 
a  rate^f-increase  ceiling  on  their 
inpatient  operating  costs  per  discharge. 
These  hospitals  include  psychiatric, 
rehabilitation,  long-term,  children's,  and 
cancer  hospitals.  "Hie  impacts  of  our 
proposed  policy  changes  on  these 
hospitals  is  discussed  below. 

V.  Impact  on  Excluded  Hospitals  and 
Units 

As  of  April  1993,  approximately  1,029 
spyecialty  hospitals  are  excluded  from 
the  prospective  payment  system  and  are 
instead  paid  on  a  reasonable  cost  basis 
subject  to  the  rate-of-increase  ceiling 
under  §413.40.  In  addition,  1,932 
psychiatric  and  rehabilitation  units  in 
hospitals  that  are  subject  to  the 
prospective  payment  system  and  9 
hospitals  extensively  involved  in  either 
the  treatment  of  cancer  or  cancer 
research  are  also  excluded  from  the 
prospective  payment  system  and  paid  in 
accordance  with  §  413.40. 

In  accordance  with  section 
1886(b)(3)(B)(ii)  of  the  Act.  under  this 
proposed  rule  the  target  amount  for 
excluded  hospitals  and  units  for 
hospital  cost  reporting  periods 
beginning  on  or  after  October  1, 1993, 
would  be  updated  by  the  percentage 
increase  in  the  excluded  hospital  market 
basket.  We  are  projecting  an  increase  in 
the  excluded  hospital  market  basket  of 
4.3percent. 

Tne  impact  on  excluded  hospitals  and 
units  of  the  proposed  update  in  the 
target  amount  depends  on  the 
cumulative  cost  increases  experienced 
by  each  hospital  and  excluded  unit 
since  its  applicable  base  period.  For 
excluded  hospitals  and  units  that  have 


maintained  their  cost  increases  at  a  level 
below  the  percentage  increases  in  the 
target  amounts  since  their  base  period, 
the  major  effect  would  be  on  the  level 
of  incentive  payments  these  hospitals 
and  imits  receive.  Conversely,  for 
excluded  hospitals  and  units  with  per- 
case  cost  increases  above  the  cumulative 
update  in  their  target  amount,  the  major 
effect  would  be  on  the  amount  of  excess 
costs  that  the  hospitals  would  have  to 
absorb. 

In  this  context,  we  note  that  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1992.  §413.40(d)(3)(iii) 
allows  an  excluded  hospital  or  imit 
whose  costs  exceed  the  rate-of-increase 
ceiling  to  receive  the  lower  of  its  rate- 
of-increase  ceiling  plus  50  percent  of 
reasonable  costs  in  excess  of  the  ceiling, 
or  110  percent  of  its  ceiling.  In  addition, 
under  the  various  provisions  set  forth  in 
§  413.40,  excluded  hospitals  and  units 
can  obtain  substantial  relief  from  the 
rate-of-increase  ceiling  for  significant, 
yet  justifiable,  increases  in  operating 
costs  that  exceed  the  target  amount.  At 
the  same  time,  however,  by  generally 
limiting  payment  increases  to  the 
growth  rate  in  the  hospital  market 
basket,  we  continue  to  provide  an 
incentive  for  excluded  nospitals  and 
xmits  to  restrain  the  growth  in  their 
spending  for  patient  services. 

VI.  QuantitatiTe  Impact  Analysis  of  the 
Proposed  Policy  Changes  Under 
Prospective  Pajrment  Sjrstem  for 
Operating  Costs 

A.  Basis  and  Methodology  of  Estimates 

In  this  proposed  rule,  we  are 
announcing  policy  changes  and 
payment  rate  updates  for  the 
prospective  payment  systems  for 
operating  and  capital-related  costs.  We 
have  prepared  separate  analyses  of  the 
proposed  changes  to  each  system, 
beginning  with  changes  to  the  operating 
prospective  payment  system. 

The  data  usea  in  developing  the 
quantitative  analyses  presented  below 
are  taken  from  FY  1992  inpatient  billing 
data  and  the  most  current  nospital- 
spedfic  data  that  are  used  for  payment 
purposes.  Although  the  analyses  of  the 
changes  to  the  operating  prospective 
payment  system  do  not  incorporate  any 
actual  cost  data,  the  most  recently 
available  hospital  cost  report  data  were 
utilized  to  create  some  of  the  variables 
by  which  hospitals  are  categorized.  Our 
analysis  has  several  qualifications.  First, 
we  do  not  attempt  to  make  adjustments 
for  behavioral  changes  that  hospitals 
may  adopt  in  response  to  these 
proposed  policy  changes.  Second,  due 
to  the  interdependent  nature  of  the 
prospective  payment  system,  it  is  very 


difficult  to  precisely  quantify  the  impact 
associated  with  a  given  proposed 
change.  Third,  we  draw  upon  various 
sources  for  the  data  used  to  categorize 
hospitals  in  the  tables.  In  some  cases, 
particularly  the  number  of  beds,  there  is 
a  fair  degree  of  variation  in  the  data 
from  different  sources.  We  have 
attempted  to  construct  these  variables 
with  the  best  available  source  overall. 
For  individual  hospitals,  however,  some 
miscategorizations  are  possible. 
The  simulations  estimate  total 
payments  under  the  operating 
prospective  payment  system  given 
various  combinations  of  payment 

Earameters.  Short-term  acute  care 
ospitals  not  paid  under  the  prospective 
payment  system  (hospitals  in  the  New 
York  Finger  Lakes  demonstration 
project,  and  hospitals  in  Maryland)  are 
excluded  from  the  simulations. 
Payments  under  the  capital  prospective 
payment  system,  or  payments  for  other 
than  inpatient  operating  costs,  are  not 
estimated  in  this  section.  Estimated 
payment  impacts  of  proposed  FY  1994 
changes  to  the  capital  prospective 
pa)n;nent  system  are  discussed  later  in 
this  impact  analysis.  For  purposes  of 
determining  which  method  of  payment 
to  apply  for  sole  community  hospitals  or 
Medicare-dependent,  small  rural 
hospitals  during  FY  1993  (the  Federal 
payment  rate  or  the  applicable  hospital- 
specific  payment  rate  as  prescribed  by 
section  1886(d)(5)(D)(i)  of  the  Act),  we 
assume  that  all  such  hospitals  have  a 
cost  reporting  period  that  coincides 
with  the  Federal  fiscal  year. 

The  proposed  changes  discussed 
separately  below  are  ^e  following: 

•  The  effects  of  the  annual 
reclassification  of  diagnoses  and 
procedures  and  the  recalibration  of  the 
DRG  weights  required  by  section 
1886(d)(4)(qoftheAct. 

•  The  effects  of  changes  in  the 
standardized  payment  amounts 
hospitals  receive  due  to  changes  in  MSA 
definitions. 

•  The  effects  of  the  new  MSA 
definitions  on  the  wage  index. 

•  The  effects  of  changes  in  wage 
index  values  reflecting  the  FY  1990 
wage  survey  data. 

•  The  combined  effect  of  these 
changes  relative  to  estimated  FY  1993 
payments  without  consideration  of  the 
effects  of  geographic  reclassifications  by 
the  Medicare  Geographic  Classification 
Review  Board  that  are  effective  in  either 
FY  1993  or  FY  1994. 

•  The  total  change  in  payments  based 
on  estimated  FY  1994  total  payments 
relative  to  estimated  FY  1993  total 
payments  (including  the  effects  of  the 
MGCRB  reclassification  decisions  for 
both  years). 
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Several  policy  changes  that  would 
occur  during  FY  1994  are  not  modeled 
separately  but  are  shown  as  combined 
changes  from  FY  1993  to  FY  1994. 
These  changes  are: 

•  The  proposed  update  factor  applied 
to  the  standardized  amounts  (4.2 
percent  for  the  urban  amount  and  5.7 
percent  for  the  rural  amount). 

•  The  increase  in  the 
disproportionate  share  (DSH)  payment 
adjustment  for  urban  hospitals  with  100 
or  more  beds  and  for  rural  hospitals 
with  500  or  more  beds,  effective  £or 
discharges  occurring  on  or  after  October 
1. 1993.  in  accordance  with  section 
1886(d)(5)(F)(vii)oftheAct. 

•  Effective  for  discharges  occurring 
on  or  after  October  1.  1993,  the  regional 
floor  provision  is  expired  (section 
1886^d)(l)(AKiii)oftheAct). 

•  The  special  payment  protection  for 
Medicare-dependent,  small  rural 
hospitals  (MDH)  is  no  longer  applicable 
after  March  31,  1993  (section 
l886(d)(5}(G)(i)  of  the  Act)  and  affects 
the  comparison  of  estimated  FY  1993 
payments  to  FY  1994  payments. 

finally,  when  comparing  our 
estimated  FY  1993  payments  to  FY  1994 
payments,  another  significant  payment 
effect  is  the  lower  than  expected  level 
of  outlier  payments  estimated  to  be 
made  during  FY  1993.  As  discussed  in 
the  preamble,  we  estimate  that  outlier 
payments  during  FY  1993  will  be  4.5 
percent  of  total  DRG  payments.  When 
the  FY  1993  final  rule  was  published  on 
September  1, 1992,  (57  FR  39833)  we 
estimated  FY  1993  outlier  payments 
would  be  5.1  percent  of  total  DRG 
payments.  The  effects  of  the  lower  than 
expected  outlier  payments  during  FY 
1993  are  reflected  in  the  analyses  below 
comparing  our  current  estimates  of  FY 

1993  total  payments  to  estimated  FY 

1994  pa>'ments. 

To  illustrate  the  impacts  of  the  FY 
1994  DRG  reclassifications  and 
recalibration  of  the  DRG  weights,  the 
new  MSA  definitions,  and  the  new  wage 
survey  data.  These  changes  are  added 
one  at  a  time  to  the  FY  1994  baseline 
model.  The  FY  1994  baseline  simulation 
modeled  total  payments  using  the  FY 

1993  GROUPER  (version  10.0). 
standardized  amounts  updated  to  FY 

1994  but  assigned  on  the  basis  of  the  old 
MSA  definitions,  and  the  FY  1993  wage 
indexes  assigned  based  on  geographic 
location  according  to  the  old  MSA 
definitions  and  without  regard  to 
geographic  reclassifications  by  the 
MGCRB.  The  FY  1994  baseline  includes, 
however,  the  hi^ar  DSH  formula 
{although  assigned  based  on  old  MSA 
definitions),  and  reflects  the  ehmination 
of  the  regional  floor  and  MDH 
provisions.  Outlier  payments  are 


estimated  to  be  5.1  percent  of  total  DRG 
payments. 

Table  I  demonstrates  the  results  of  our 
analysis.  The  table  categorizes  hospitals 
by  various  geographic  and  special 
payment  consideration  groups  to 
illustrate  the  varying  impacts  on 
different  types  of  hospitals.  The  top  row 
of  the  table  shows  the  overall  impact  on 
the  5,302  hospitals  included  in  the 
analysis.  This  is  84  fewer  hospitals  than 
were  included  in  the  impact  analysis  in 
the  FY  1993  final  rule  (57  FR  39989). 
(Data  for  117  hospitals  that  were 
included  in  last  year's  analysis  were  not 
available  for  analysis  this  year 
(primarily  due  to  closures):  however, 
data  were  available  this  year  for  33 
hospitals  for  which  data  were  not 
available  last  year.)  The  next  three  rows 
of  Table  I  contain  hospitals  categorized 
according  to  their  geographic  location 
(large  urban,  other  urban  or  rural)  based 
on  the  new  MSA  definitions.  There  are 
1 .654  hospitals  located  in  large  urban 
areas  (populations  over  1  million).  1.316 
hospitals  in  other  urban  areas 
(populations  of  1  million  or  fewer),  and 
2.332  hospitals  in  rural  areas. 

The  next  three  rows  categorize 
hospitals  that  changed  their  geographic 
location  due  to  the  new  MSA 
definitions.  The  first  row  shows  that  107 
hospitals  were  located  in  counties  with 
MSA  designations  that  changed  from 
rural  to  uihan.  It  does  not  include  23 
other  hospitals  that  have  been  deemed 
urban  under  section  1886(d)(8)(B)  of  the 
Act  and  are  located  in  counties  that  are 
now  designated  as  MSAs  under  the 
revised  MSA  definitions.  The  next  row 
contains  hospitals  located  in  counties 
that  changed  from  urban  to  rural  status 
under  the  new  MSA  definitions,  and  the 
third  row  contains  hospitals  located  in 
counties  that  changed  from  othw  urban 
to  large  urban  MSA  designations.  There 
were  three  hospitals  in  coimties  that 
changed  from  large  urban  to  other 
urban.  Ehie  to  the  small  cell  size,  this 
category  is  not  shown.  The  next  two 
groupings  are  by  hospital  bed  size  and 
urban  or  rural  MSA  designations.  The 
final  groupings  by  geographic  location 
are  by  census  divisions,  determined  on 
the  basis  of  geographic  Iscation  in  either 
an  urban  or  rural  county  under  the  new 
MSA  definitions. 

To  illustrate  the  effects  of  hospital 
geographic  reclassifications  for  FY  1994. 
the  second  part  of  Table  I  shows 
changes  in  payments  based  on  a 
hospital's  FY  1994  payment 
classification  for  purposes  of  the 
standardized  amount  under  the 
prospective  pa3mient  syst«n  after  any 
reclassifications  under  sections 
1886(d)(10)  of  the  Act,  rather  than  iU 
actual  geographic  location.  Foe  example. 


as  noted  above,  the  number  of  hospitals 
included  in  our  analysis  that  are 
actiially  located  in  large  urban,  other 
urban,  and  rural  areas  is  1,654. 1.316, 
and  2.332.  respectively.  After 
incorporating  reclassifications,  the 
number  of  large  urban,  other  urban,  and 
rural  hospitals  is  1,827, 1,431.  and 
2.044.  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  proposed  changes  on 
hospitals  grouped  by  whether  they  have 
residency  programs  (teaching  hospitals), 
whether  they  receive  DSH  pajTnents, 
and  whether  they  receive  some 
combination  of  these  two  adjustments. 
We  have  changed  our  definition  of 
major  teaching  hospitals  in  this  analysis 
so  that  they  are  now  defined  according 
to  whether  the  hospital  has  100  or  more 
residents  working  in  it.  In  the  past,  we 
have  defined  major  teaching  hospitals 
based  on  whether  they  had  resident-to- 
bed  ratios  of  .25  or  more.  We  believe 
that  our  new  definition  results  in  a  more 
homogeneous  grouping  of  those 
hospitals  that  are  defined  as  having 
major  teaching  programs.  Furthermore, 
since  the  indirect  medical  education 
adjustment  for  the  capital  prospective 
payment  system  is  based  on  the 
resident-to-average  daily  census  ratio,  it 
is  inconsistent  to  define  major  teaching 
hospitals  based  on  resident-to-bed 
ratios.  As  a  result  of  this  change.  47 
hospitals  defined  as  major  teaching 
hospitals  for  FY  1993  are  defined  as 
minor  teaching  hospitals  for  FY  1994. 
Conversely,  37  hospitals  that  were 
defined  as  minor  teaching  become  major 
teadiing  under  the  new  definition. 

Hospitals  are  grouped  according  to 
their  DSH  payment  status  based  on  how 
they  will  be  paid  during  FY  1994.  That 
is.  hospitals  located  in  rural  counties 
that  have  been  reclassified  as  urban  by 
the  MGCRB  for  purposes  of  assigning 
the  standerdizea  amount  are  categorized 
here  as  urban,  since  they  are  considered 
urban  in  determining  the  amount  of 
their  DSH  adjustment.  The  rural  DSH 
hospitals,  therefore,  including  those  in 
the  rural  referral  center  and  sole 
community  hospital  categories, 
represent  hospitals  that  were  not 
reclassified  for  the  standardized 
amount.  The  next  category  groups 
hospitals  paid  on  the  basis  of  the  luban 
standardized  amount  in  terms  of 
whether  they  receive  the  indirect 
medical  education  adjustment  or  the 
DSH  adjustment,  or  both. 

The  next  six  rows  categorize  rural 
hospitals  by  special  payment  groups 
(sole  community  hospitals,  rural  referral 
centers,  and  MDHs).  Rural  hospitals 
reclassified  for  purposes  of  the 
standardized  amount  for  FY  1994  are 
not  included  here,  with  the  exception  of 
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the  MDH  row.  This  row  includes  all 
hospitals  that  were  paid  under  the  MDH 
provision  during  FY  1993,  in  order  to 
isolate  the  impact  of  ending  this 
provision.  Of  the  164  hospitals  shown 
in  this  row  as  having  received  payments 
as  MDHs  during  FY  1993. 4  are  located 
in  counties  now  designated  as  urban 
under  the  new  MSA  definitions,  and  22 
others  have  been  reclassified  for 
purposes  of  either  the  standardized 
amount,  the  wage  index,  or  both. 

The  rural  referral  centers  (135),  sole 
community  hospitals  (556),  and  rural 
referral  center/sole  commuinlty  hospitals 
(37)  shown  here  were  not  reclassified 


for  purposes  of  the  standardized 
amount.  There  are  23  rural  referral 
centers  and  21  sole  community 
hospitals  that  would  be  reclassified  for 
the  standardized  amount  in  FY  1994 
and  are  therefore  not  included  in  these 
rows. 

The  next  series  of  groupings  concern 
the  geographic  reclassification  status  of 
hospitals.  The  first  three  rows  display 
hospitals  that  were  reclassified  by  the 
MGCRB  in  either  FY  1993  or  FY  1994. 
or  in  both  years.  A  total  of  702  hospitals 
that  were  reclassified  for  FY  1993  are 
not  reclassified  for  FY  1994.  and  only 
128  hospitals  are  reclassified  for  the  first 


time  for  FY  1994.  (The  effiects  of  the 
revised  guidelines  to  qualify  for  wage 
index  reclassifications  (see  §  412.230(e)) 
are  evident  here.)  The  next  rows 
illustrate  the  overall  number  of 
reclassifications,  as  well  as  the  numbers 
of  reclassified  hospitals  grouped  by 
urban  and  rural  location. 

The  next  two  groupings  are  based  on 
type  of  ownership  and  the  hospital's 
Medicare  utiUzation  expressed  as  a 
percent  of  total  patient  days.  Data 
needed  to  calculate  Medicare  utilization 
percentages  were  unavailable  for  66 
hospitals. 


Table  I.— Impact  Analysis  of  Proposed  OPERAiirjo  Cost  Prospective  Payment  System  Changes  for 

FY  1994 


(By  geographic  location): 

All  hospitals 

Large  urt>an  areas  (popuiattons  over  1 

miaion)  

Other  urt>an  areas  (populations  of  1 

million  or  fewer)  _ 

Rural  areas 

Hospitals  changing  IMSA  due  to  1990 
census  

Rural  to  uit>an 

Urt>an  to  rural 

Ott)er  urt>an  to  large  urtwn 

UrtMrn  hospitals  

0-99  beds 

100-199  beds  

200-299  beds  

300-499  beds  „ 

500  Of  more  beds  

Rural  hospitals  

0-49  beds  ....„ „ 

50-99  beds  ^ 

100-149  beds  

150-199  beds  

200  or  more  beds  „ 

Urban  by  region  

New  Er^land 

Middle  Atlantic 

South  Atlantic _ 

East  North  Central 

East  South  Central 

West  North  Central  

West  South  Central 

Mountain  

Pacific 

Puerto  Rico  „ 

Rural  by  region „ 

New  England 

Middle  Atlantic 

South  Atlantic „„. 

East  North  Central  

East  South  Central 

West  North  Central  

West  South  Central 

Mountain  

Pacific 

Puerto  Rico 

(By  payment  classification): 

AH  hospitals 


Number  of 
hospitals^ 


5.302 

1,654 

1.316 
2.332 


107 

20 

161 

2.970 

741 

699 

610 

529 

191 

2.332 

1.179 

715 

225 

106 

107 

172 
447 
450 
498 
166 
187 
376 
123 
501 
50 

53 

85 
304 
313 
293 
542 
365 
226 
146 
5 

5.302 


DRG  reclas- 
sification and 
recalit>ration^ 
(1) 


0.0 

0.1 

0.0 
-0.1 


0.0 

0.0 

0.1 

0.1 

-0.1 

0.0 

0.1 

0.1 

0.1 

-0.1 

-0.2 

-0.1 

0.0 

0.0 

0.0 

0.0 
0.1 
0.0 
0.1 
0.0 
0.0 
0.1 
0.0 
0.0 
0.3 

0.0 

0.0 

0.0 

0.0 

-0.1 

-0.1 

-0.1 

-0.1 

0.0 

-0.1 

0.0 


New  MSA: 

strtdrdzd. 

amounts' 

(2) 


0.2 

0.3 

0.2 
-0.1 


6.3 

-2.0 

1.7 

0.2 

0.6 

0.3 

0.2 

0.2 

0.3 

-0.1 

-0.2 

-0.2 

-0.1 

-0.1 

-0.1 

0.6 
0.4 
0.4 
0.1 
0.4 
0.0 
0.1 
0.0 
0.0 
0.3 

0.0 
0.0 
-0.1 
-0.1 
-0.3 
-0.1 
-0.1 
-0.1 
-0.1 
-0.2 

0.2 


New  MSA: 
wage 

Index^  (3) 


-0.1 

-0.1 

-0.1 
-0.4 


7.0 
-6.4 

3.2 
-0.1 

0.7 

0.0 
-0.1 

0.1 
-0.6 
-0.4 
-0.3 
-0.4 
-0.3 
-0.2 
-0.4 

-0.2 
0.0 
-0.1 
-0.2 
-0.1 
-0.1 
0.1 
-0.3 
-0.2 
-0.4 

-0.6 
-0.2 
-0.7 
-0.2 
-0.4 
-0.1 
-0.3 
-0.2 
-0.5 
0.8 

-0.1 


New  wage 

survey 
data*  (4) 


0.1 

0.8 

-0.6 
-1.1 


1.8 

-0.4 

1.1 

0.3 

0.1 

0.2 

0.0 

0.2 

0.8 

-1.1 

-1.2 

-1.2 

-1.0 

-0.9 

-1.2 

1.2 

2.1 

0.5 

-1.0 

-0.6 

-0.9 

-1.4 

0.0 

0.3 

2.9 

1.7 
0.7 
-1.8 
-1.8 
-1.2 
-0.7 
-2.0 
-0.fi 
-0.6 
12.6 

0.1 


Alt  charts 
priof  to  re- 
classifica- 
tion* (5) 


S2 

6.1 

4.4 
3.3 


22.3 
-4.0 

11.2 
5.5 
5.8 
5.4 
5.0 
5.6 
5.6 
3.3 
3.3 
3.2 
3.5 
36 
3.2 

5.5 
7.9 
6.2 
3.0 
5.1 
39 
4.3 
4.7 
5.6 
8.3 

5.3 
5.0 
2.8 
2.0 
3.6 
3.9 
2.7 
3.7 
4.0 
19.5 

62 


All 

changes  ^ 

(^ 


53 

65 

44 
2.7 


12.9 
-5.8 
10.0 
5.7 
5.5 
5.5 
52 
5.9 
5.9 
2.7 
2.4 
2.6 
3.5 
23 
26 

4,7 
85 
6.0 
33 
5.5 
39 
4.7 
5.0 
6.0 
8.7 

5.2 

4.1 
2.6 
1.3 
2.4 
3.9 
1.7 
2.3 
3.2 
26.4 

53 
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Table  1.— Ii^act  Analysis  of  Proposed  Operating  Cost  Prospective  Payment  System  Changes  for 

FY  1994— Continued 


Large  uftan  areas  (populaikxw  o^w  1 

miUion) 

Other  Uftan  areas  (populatior>s  or  1 

million  Of  fewer)  

Rural  areas _ 

Teaching  status 

Hon4mcNng 

Fevwer  tian  100  residei^ 

100  or  more  residents _„ 

Disproportionate  share  hospitals 
(DSH) 

Non-OSH 

Urtjan  DSH 

100  beds  or  more  

Fewer  than  100  beds 

Rural  DSH  ..._ 

Sole  conrmHjnJty  (SCH)  _ 

Reten'ai  Centers  (RRC)  „ 

Other  Rural  DSH  Hosp 

100  Beds  or  more 

Fewer  than  100  beds 

Urban  teaching  arxj  DSH .' 

Both  teaching  and  DSH 

Teaching  and  no  DSH  

No  teaching  and  DSH 

No  teaching  and  no  DSH 

Rural  hospital  types  

Nonspecial  status  Hospitals 

RRC  .._ 

SCH 

^^^dicaraKlepartment       hospitals 
(MDH) 

SCH  and  RRC  

SCH  and  MOH  

Hospitals  redasslfied  by  the  medicare 

geographic  review  board: 
Reclassification    status    during    FY93 
V\6  FY94  

Reclassified  during  both  FY93  and 
FY94  ....„ 

Reclassified  during  FY94  only 

Reclassified  during  FY93  only  

FY  94  Reclassifications 

All  reclassified  hosp 

All  nonredassified  hospitals 

All  urtan  reclassified  hospitals  

Urt>an  nonredassified  hospitals  .... 

All  redasstfiad  mral  hospit^  

Rural  nonredassified  hospitals  

Other   reclassified   hospitals   (section 

1886{D)(8KB))  _ 

Type  of  ownership 

Voluntary _ 

Proprietary 

Government  

Medicare  utilization  as  percent  of  inpa- 
tient days  

0-25  _. 

25-50  _ 

50-65 

Over  65  _. 


Number  of 

hospitals' 


1.827 

1.431 
2.044 

4,276 
817 
218 


3.550 

1.258 
114 

100 
40 

69 
162 

583 

402 

789 

1.484 

1.155 
135 
556 

164 

37 

757 


541 
128 
702 

672 
4.603 

207 
2.763 

465 
1.840 

27 

3,054 

780 

1.468 


313 
1.624 
2.296 
1.003 


ORQredas- 

siAcatlon  and 

racatixation^ 

(1) 


0.1 

OJO 
-0.1 

0.0 
0.1 
0.1 


0.0 

0.1 
-0.1 

-0.1 
0.0 

0.0 
-0.3 

0.1 
0.1 
0.0 
0.0 

-0.1 

0.0 

-0.1 

-0.2 

0.0 

-0.1 


0.0 
0.0 
0.1 

0.0 
0.0 
0.1 
0.1 
0.0 
-0.1 

-0.1 

0.0 
0.0 
0.0 


0.0 
0.0 
0.0 
0.0 


New  MSA: 

StTKMzd. 

amounts* 
(2) 


0.3 
0.2 

■ai 

0^ 
0.2 
OJ 


0.1 

0.3 
1.5 

-0.1 
0.1 

-0.6 
-0.3 

0.3 
0.2 

0.4 
0.2 

-0.3 

0.1 

■0.1 

0.1 
0.0 
0.0 


NawMSA: 

wage 
ind««'(3) 


0.2 
0.1 
0.6 

0.2 
0.2 
0.4 
0.2 
-0.1 
-0.1 

0.1 

0.2 
0.1 
0.2 


0.1 
0.2 
0.2 
0.2 


^Because  data  necessary  to  classify  some  hospitals  by  category  were  missit 
ttie  national  total  JHospital-spedfic  data  and  discharges  data  are  from  FY  1 
Deamrung  in  FY  1991. 

^Recallbraton  of  the  DRQ  weights  and  classification  changes  are  based 
areofdance  with  section  188iwdX4)rC)  of  the  Act  -y»»  "b  dmbq 

^This  column  reflects  all  of  the  payment  Impacts  of  the  new  MSA  definitions 


-0.1 

-0.1 
-0.4 

0.1 
-0.1 
-0.9 


0.1 

-0.4 
1.3 

-0.2 
-02 

-1.3 
-0.7 

-0.7 
0.0 
0.2 
0.3 

-0.7 
-0.1 
-0.1 

0.1 
-02 

-0.1 


-0.1 

-0.2 

2.0 

-0.1 
-0.2 
-0.1 
-0.1 
-0.2 
-0.5 

-0.3 

-0.1 
-0.3 
-0.4 


-0.3 

-0.5 

0.1 

0.3 


New  wage 

survey 

datB*<4) 


0.7 

-0.6 

-1.1 

-02 
OJO 

1.0 


-0.1 

0.4 
0.0 

-0.5 
-1.3 

-1.3 
-2.3 

0.6 
0.2 
0.0 
0.1 

-1.4 
-1.3 
-0.3 

-1.6 
-0.3 
-0.4 


Anctfanges 

prior  to  re- 

dassillca- 

1ton«(5) 


0.1 

-0.6 

0.4 

0.0 
0.1 
0.9 
0.2 
-15 
-0.1 

-1.7 

0.1 

0.3 

-0.1 


0.6 

0.4 

-0.2 

0.0 


5.9 

4.4 
33 

5.1 
4.0 
5J 


4.8 

5.7 
7.0 

4.3 
3.5 

2J 

2.2 

5.6 
4.9 
6i> 
5.2 

3.3 

ai 

42 

-0.7 
3.8 
ZJ6 


5.4 
4.0 
7J0 

5.2 

5.2 
6.3 
5.4 
3.7 
3.2 

IS 

5.1 
5.5 
5.2 


6.4 
52 
5.0 
5.1 


AM 
char^as^ 


6.4 

4.4 
22 

SjO 
5l2 

•2 


4.9 

5S 
6.2 

41 
1.6 

1.2 
1.7 

5J 

S.3 
«.1 
5.4 

IS 
IS 
3.7 

-U 
2J 
2S 


5.6 
8.8 

41 

6.0 
52 
6.4 
5.6 
5.6 
^2 

2.6 

5.3 
5.8 
4S 


7.1 
5.5 
5.0 
4.8 


,  the  totai  number  of  hospitals  In  each  category  may  not  equal 
<»2,  and  hospital  cost  neport  data  are  from  repolfrig  partods 

on  FY  1992  MEDPAR  data  and  are  performed  annually  In 

based  on  the  1990  census  except  those  related  to  the  wage 
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'*  This  column  shows  the  effects  of  the  new  MSA  def\nltlon8  on  the  wage  Index. 

"This  coiunvi  Wuetrates  the  payment  changes  atthbutabte  to  Inoorporatlng  the  wage  data  cottected  by  the  1990  wage  sun^ey. 

"Shown  here  are  the  oombined  effects  of  aN  of  the  FY  1994  policy  chainges  poof  to  geographic  reclassification  by  the  Medicare  Geographic 
Classification  Review  Board  (MQCRB).  compared  to  FY  1993  payments  prior  to  geographic  redassificatjon.  N  Includes  the  payment  increase  due 
to  the  FY  1994  update  to  the  ctandardlzed  amounts,  the  eHrrilnation  of  tf>e  regional  ffoor  and  the  special  payment  provision  for  Meotcare- 
dependent,  small  rural  hospitals,  the  increase  In  the  disproportionate  share  adjustment  (or  urban  hospitals  with  100  or  more  beds  and  njrai 
hos^tats  with  500  or  more  beds,  and  different  levels  of  outlier  payments. 

^This  coturrm  shows  the  connblned  effects  as  described  tor  the  previous  column,  but  compares  FY  1994  total  payments  after  MGCRB 
reclassification  to  total  FY  1993  payments  after  reclassification. 


B.  The  Impact  of  the  Proposed  Changes 
to  the  DRG  Weights  (Column  1) 

In  column  1  of  Table  I,  we  present  the 
combined  efiiscts  of  the  revised  DRG 
classification  system,  and  the 
subsequent  recahbration  of  the  DRG 
weights  incorporating  these  revised 

'  DRGs,  as  disaissed  in  the  preamble  to 
this  proposed  rule.  Section 
1886(d)(4)(C)(i)  of  the  Act  requires  us 
each  year  to  make  appropriate 
classification  changes  and  to  recalibrate 
the  DRG  weights  in  order  to  reflect 
changes  in  treatment  patterns, 
technology,  and  any  other  factors  that 
may  change  the  relative  use  of  hospital 
resources.  The  impact  of  DRG 
reclassification  and  recalibration  on 
aggregate  payments  is  required  by 
section  1886(d)(4)(CKiii)  of  the  Act  to  be 
budget  neutral. 

The  first  column  of  Table  I 
demonstrates  that  the  overall  efiect  of 
these  proposed  changes  is  budget 
neutral.  That  is,  the  percentage  change 
when  adding  the  version  11.0 
GROUPER  to  the  FY  1994  baseline  is 
0.0.  The  redistributional  impact  of  the 
proposed  DRG  classification  and 
recahbration  changes  across  hospital 
groupings  is  small.  Other  than  an 
increase  of  0.3  percent  for  urban 
hospitals  in  Puerto  Rico  and  a  reduction 
of  0.3  percent  for  rural  DSH  hospitals 
with  fewer  than  100  beds,  the  impact  of 
these  changes  is  generally  0.1  percent  or 
less.  We  project  Uiat  most  hospitals  will 
experience  essentially  no  effect.  Where 
decreases  occxir,  they  are  concentrated 
among  small  urban  and  rural  hospitals. 
Payments  to  rural  hospitals  with  rower 
than  50  beds  and  rural  hospitals  with 
between  50  and  99  beds  would  be  0.2 
percent  and  0.1  percent  lower, 
respectively,  than  they  would  be 
witnout  the  changes  in  DRG 
classifications  and  weights.  Payments  to 
urban  hospitals  with  fewer  than  100 

'  beds  would  also,  on  average,  be  0.1 
percent  lower.  However,  urban  hospitals 
with  200  or  more  beds  would 
experience  an  increase  in  payments  of 
0.1  percent 

C.  The  Impact  of  the  New  MSA 

Designations  for  Assigning  the 
Standardizea  Amounts  (Column  2) 

As  discussed  throughout  the  preamble 
to  this  proposed  nile,  oeginning  October 


1, 1993,  we  will  adopt  the  revised  MSA 
definitions  based  on  1990  census  data 
that  were  announced  by  the  Office  of 
Management  and  Budget  on  December 
28, 1992.  Column  2  of  Table  I  measures 
the  change  in  payments  attributable  to 
hospitals  changing  from  rural  to  urban 
(and  vice  versa)  for  purposes  of  the 
standardized  amounts  and  DSH 
payments.  It  does  not  include  the  effect 
of  the  change  in  status  on  the  hospital 
wage  index.  The  overall  effect  on  total 
payments  of  implementing  the  new 
MSA  designations  for  purposes  of  the 
standardized  amount  and  DSH 
payments  is  a  0.2  percent  increase,  due 
to  the  higher  payments  going  to 
redesignated  nospitals.  This  represents  a 
$120  milhon  increase  in  total  payments. 

Table  I  shows  that  107  hospitals  were 
located  in  cotinties  that  were  formerly 
designated  as  rural  but  are  now  urban. 
These  hospitals  would  begin  to  receive 
either  the  other  urban  or  me  large  urban 
standardized  amount,  whichever  is 
apphcable  (just  under  one-third  of  these 
hospitals  will  receive  the  large  urban 
standardized  amount  during  FY  1994). 
They  would  also  be  considered  urban 
hospitals  for  other  payment  purposes  as 
well,  such  as  determining  eligibility  for 
DSH  payments.  This  category  does  not 
include  23  hospitals  that  have  been 
treated  as  urban  hospitals  under  section 
1886(d)(8)(B)  of  the  Act  and  are  located 
in  counties  now  designated  as  MSAs 
under  the  revised  0MB  definitions. 

To  demonstrate  the  impacts  of  the 
MSA  changes  on  standardized  amotmt 
and  DSH  payments.  Column  2  shows 
the  percentage  changes  from  the 
previous  simulation — the  FY  1994 
baseline  plus  the  DRG  reclassification 
and  recahbration  effects — by  assigning 
the  standardized  amounts  and  paying 
DSH  on  the  basis  of  the  new  MSA 
definitions.  The  column  indicates  that 
these  changes  produce  6.3  percent 
higher  payments  to  hospitals  that  have 
been  paid  on  the  basis  of  the  rural 
standardized  amoimt  and  would  now  be 
paid  as  urban  hospitals.  Hospitals  in 
previously  other  urban  areas  that  are 
now  large  urban  areas  receive  pavTnents 
that  are  1.7  percent  higher  than  they 
were  previously  (the  difference  between 
the  other  urban  and  large  urban 
standardized  amounts  is  about  1.6 
percent). 


Hospitals  that  are  In  counties 
previously  designated  urban  but  now 
designated  rural  will  experience 
payments  that  are  approximately  2.0 
percent  lower.  Section  1886(d)(8)(A)  of 
the  Act  provides  for  an  adjustment  to 
the  payment  amounts  for  these 
hospitals.  In  the  first  year  that  a  hospital 
loses  urban  status,  an  eligible  hospital 
will  receive,  in  addition  to  its  rural 
average  standardized  amount,  two- 
thirds  of  the  difference  between  its 
present  rural  standardized  amount  plus 
DSH  payments  and  the  urban 
standardized  amount  plus  DSH 
payments  that  it  would  have  received  if 
it  had  retained  its  urban  status.  In  the 
second  year,  the  hospital's  additional 
payment  will  be  one  third  of  the 
difference  between  the  rural 
standardized  amount  plus  DSH 
payments  and  the  appropriate  urban 
standardized  amount  plus  DSH 
payments. 

Because  the  urban/rural  categories  in 
Table  I  are  based  on  the  new  MSAs,  the 
payment  increase  for  urban  hospitals 
reflects  the  higher  payments  to  r\iral 
hospitals  in  counties  redesignated  as 
urban  and  hospitals  in  other  urban 
counties  redesignated  as  large  urban. 
The  decrease  in  payments  to  rural 
hospitals  reflects  the  lower  payments  to 
hospitals  redesignated  from  urban  to 
rural.  Similarly,  the  urt>an/rural  bed  size 
and  region  categories  demonstrate  the 

Eositive  impact  of  this  change  on  urban 
ospitals  and  the  negative  impact  on 
rural  hospitals. 

Urban  nospitals  with  fewer  than  100 
beds  and  urban  hospitals  located  in  the 
New  England  census  division 
experience  0.6  percent  higher  payments 
in  this  colimm.  Among  the  741  urban 
hospitals  Mrith  fewer  than  100  beds,  90 
are  located  in  counties  that  were 
previously  rural  but  are  now  urban 
under  the  new  MSA  definitions,  and  31 
of  these  hospitals  are  in  counties  that 
were  defined  as  other  urban  but  are  nou 
large  urban.  Included  in  the  row 
containing  172  urban  hospitals  in  New 
England  are  48  hospitals  that  were 
previously  in  other  urban  counties  that 
are  now  large  urban. 

Among  hospitals  grouped  by  their 
payment  status,  the  most  notable  impact 
is  on  the  category  of  urban  hospitals 
with  fewer  than  100  beds  that  receive 
DSH  payments.  Payments  to  these 
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hospitals  increase  1.5  percent.  Among 
the  114  hospitals  in  this  category,  20 
were  In  counties  redesignated  from  rural 
to  urban.  Of  these  20  hospitals,  6  are 
eligible  under  the  urban  DSH  criteria 
but  were  not  eligible  as  rural  hospitals. 
This  is  because  their  DSH  percentages 
are  between  40  and  45  percent,  the 
respective  urban  and  rural  qualifying 
thresholds  for  hospitals  with  fewer  than 
100  beds. 

Among  the  69  rural  DSH  hospitals 
with  100  or  more  beds,  payments  fall  by 
0.6  percent.  Four  hospitals  in  this 
category  changed  from  urban  to  rural 
imder  the  new  MSA  definitions.  In 
addition  to  now  receiving  the  lower 
rural  standardized  amount,  these 
hospitals  also  now  receive 
approximately  30  percent  lower  DSH 
adjustments  under  the  rural  DSH 
formula. 

Among  hospitals  that  were 
reclassified  by  the  MGCRB  for  FY  1993 
but  not  for  FY  1994. 134  hospitals  were 
in  counties  going  either  from  rural  to 
urban  or  from  omer  urban  to  large 
urban.  This  explains  the  0.6  percent 
higher  payments  for  this  group  of 
hospitals. 

D.  The  Impact  of  the  New  GSA 
Designations  for  Assigning  the  Wage 
Index  (Column  3) 

As  discussed  in  the  preamble  to  this 
proposed  rule,  we  are  also  proposing  to 
assign  the  wage  index  based  on  the  new 
MSA  definitions.  Column  3  shows  the 
impacts  of  this  change.  Beginning  from 
a  baseline  using  the  new  MSAs  to  assign 
the  standardized  amounts  but  using  the 
old  MSAs  to  assign  the  FY  1993  wage 
index  values,  we  measure  the  payment 
impact  of  calculating  and  then  assigning 
the  wage  Indexes  based  on  the  new 
MSAs.  The  effect  of  the  FY  1990  wage 
data  is  not  shown  here.  Rather,  for 
purposes  of  this  column,  we  analyzed 
the  effect  of  a  wage  index  based  on  the 
new  MSAs  and  1988  survey  data 
relative  to  a  wage  index  based  on  the 
old  MSAs  and  1988  survey  data. 

Except  for  the  categories  identified  in 
the  previous  column  as  benefitting  from 
assigning  the  standardized  amounts 
based  on  the  new  MSAs,  the  general 
effect  of  this  change  is  to  lower 
payments.  Total  payments  are  0.1 
percent  less  after  this  change.  This  does 
not  mean,  however,  that  actual  total 
payments  for  FY  1994  will  be  less  than 
they  would  be  otherwise.  As  described 
in  the  addendum  to  this  proposed  rule, 
section  1886(d)(3)(E)  of  the  Act  requires 
that  any  updates  or  adjustments  to  the 
wage  index  must  be  made  in  a  budget 
neutral  manner.  The  new  MSA 
assigiunents  are  only  part  of  the  changes 
being  proposed  for  the  wage  index.  We 


are  also  incorporating  wage  data  for  cost 
reporting  periods  beginning  in  FY  1990. 
The  effects  of  the  new  wage  data  are 
shown  in  column  4  of  Table  I  and  are 
discussed  below.  The  net  change  in  total 
estimated  FY  1994  payments  due  to  the 
proposed  revisions  to  the  wage  index  is 
budget  neutral  ( -  0.1  due  to  die  new 
MSAs  and  0.1  due  to  the  new  wage 
survey  data). 

The  reason  for  the  -0.1  percent 
change  overall  in  colimm  3  relates 
primarily  to  the  hospitals  moving  to 
areas  with  higher  wage  index  values  and 
the  characteristics  of  those  hospitals 
relative  to  the  areas  they  are  leaving. 
The  average  hourly  wage  of  hospitals  in 
counties  redesignated  from  rural  to 
urban  are  generally  higher  than  the 
average  hourly  wages  of  the  hospitals  in 
the  rural  areas  to  which  they  were 
previously  designated,  but  are  lower 
than  the  average  hourly  wages  of  the 
hospitals  in  the  urban  areas  to  which 
they  are  now  designated.  The  percent 
increase  in  payments  among  this  group 
of  hospitals  due  to  the  new  MSA  wage 
index  assignments  is  7.0  percent. 
Among  hospitals  in  counties  previously 
designated  as  other  urban  that  are  now 
in  large  urban  areas,  the  effect  is  3.2 
percent  higher  payments.  The  20 
hospitals  that  change  from  urban  to 
rural  experience  a  6.4  percent  decrease 
in  payments  as  a  result  of  receiving  the 
rural  wage  index 

Payments  to  major  teaching  hospitals 
are  0.9  percent  lower  as  a  result  of  this 
change.  A  notable  cause  was  the  effect 
on  the  New  York  Qty  wage  index  of 
hospitals  in  coimties  now  designated  to 
the  New  York  City  MSA  that  were  not 
previously  in  this  MSA.  Most  of  the 
categories  of  hospitals  noted  previously 
as  benefitting  from  the  new  MSA 
definitions  benefit  here  as  well:  Urban 
DSH  hospitals  with  fewer  than  100  beds 
(1.3  percent  increase),  hospitals 
reclassified  for  FY  1993  but  not  FY  1994 
(2.0  percent),  and  urban  hospitals  with 
fewer  than  100  beds  (0.7  percent). 

Significant  impacts  occur  among 
other  hospital  groups  as  well.  Payments 
to  urban  hospitals  with  500  or  more 
beds  fall  by  0.6  percent,  and  payments 
to  rural  hospitals  in  the  New  England 
and  South  Atlantic  census  divisions  are 
0.6  percent  and  0.7  percent  lower, 
respectively,  after  determining  the  wage 
indexes  based  on  the  new  MSAs. 
Payments  to  the  5  niral  Puerto  Rico 
hospitals  increase  by  0.8  percent, 
however.  Among  rural  DSH  hospitals, 
payments  fall  by  1.3  percent  to  those 
with  100  or  more  beds  and  by  0.7 
percent  to  rural  DSH  hospitals  with 
fewer  than  100  beds.  Also  experiencing 
0.7  percent  declines  here  are  urban 
teacning  and  DSH  hospitals,  and  rural 


hospitals  that  do  not  receive  any  special 
payment  treatment 

E.  The  Impact  of  the  FY  1990  Wage 
Survey  Data  (Column  4) 

The  second  major  change  to  the  FY 
1994  wage  index  is  that  it  is  based  on 
data  submitted  for  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1989  and  before  September 
30,  1990.  The  FY  1993  wage  index  is 
based  on  a  HCFA  survey  of  hospital 
wage  and  salary  data  for  all  hospitals 
subject  to  the  prospective  payment 
system  with  cost  reporting  periods 
ending  in  calendar  year  1988.  Column  4 
displays  the  effiects  of  the  updated  data. 
As  noted  in  the  previous  discussion,  the 
overall  effect  of  this  change  is  a  0.1 
percent  rise  in  payments,  offsetting  the 
-0.1  percent  change  attributable  to  the 
effects  of  the  new  MSA  designations,  so 
that  the  combined  impact  of  the 
proposed  changes  to  the  wage  index  is 
0.0. 

The  results  illustrate  that,  relative  to 
the  1988  data,  the  new  survey  data  lead 
to  higher  wage  index  values  for 
hospitals  in  large  urban  areas  and  lower 
wage  index  values  for  hospitals  in  rural 
areas.  Also,  among  the  hospitals 
changing  their  MSA  status,  hospitals 
moving  from  rural  to  urban  and  from 
other  urban  to  large  urban  have  1.8 
percent  and  1.1  percent  higher 
payments,  respectively,  when  the  new 
wage  data  are  included.  The  20 
hospitals  redesignated  from  urban  to 
rural  lose  another  0.4  percent  in 
payments  under  this  coltimn. 

The  negative  impact  on  rural 
hospitals  is  consistent  across  various 
bed  size  categories,  although  there  is 
some  variation  among  rural  hospitals  by 
region.  Puerto  Rico,  with  only  5  rural 
hospitals.  Is  helped  considerably  by  the 
new  survey  data,  showing  a  12.6  percent 
rise  in  payments.  We  believe  this  is 
largely  attributable  to  the  inclusion  of 
the  contract  wage  data  reported  on  the 
FY  1990  cost  reports.  Payments  to  urban 
hospitals  in  Puerto  Rico  also  increased, 
by  2.9  percent.  Rural  hospitals  in  the 
South  Atlantic.  East  North  Central,  and 
West  South  Central  census  divisions 
experience  the  biggest  declines  among 
rural  hospitals:  -1.8  percent,  -1.8 
percent,  and  -  2.0  percent,  respectively. 

Among  urban  hospitals  by  numbers  of 
beds,  those  with  500  or  more  beds 
experience  the  greatest  increases  due  to 
the  new  survey  data  (0.8  percent). 
Examining  urban  hospitals  by  region, 
the  higher  wage  indexes  among  Puerto 
Rico's  urban  hospitals  were  noted 
above.  Other  urban  regions  benefitting 
from  the  new  data  are  the  New  England 
and  the  Middle  Atlantic  census 
divisions,  with  1.2  percent  and  2.1 
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percent  higher  payments,  respActively. 
On  tne  other  hand,  payments  fall  for 
urban  hospitals  in  tne  East  North 
Central  (1.0  percent).  East  South  Central 
(0.6  percent).  West  North  Central  (0.9 
percent],  and  the  West  South  Central 
(1.4  percent). 

Among  special  payment  categories, 
the  largest  decreases  are  experienced  by 
rural  DSH  hospitals  with  fewer  than  100 
beds  (-2.3  percent),  rural  hospitals  not 
eligible  for  any  of  the  special  rural 
hospital  classifications  ( - 1.4  percent). 
rural  referral  centers  ( - 1.3  percent), 
and  hospitals  paid  as  Medicare- 
dependent,  small  rural  hospitals  during 
FY  1993  ( - 1.6  percent).  The  trend  of 
urban  hospitals  experiencing  increases 
and  rural  hospitals  experiencing 
decreases  continues  within  hospitals 
grouped  by  their  FY  1994 
reclassi^cation  status. 

F.  All  Changes  Prior  to  Geographic 
Reclassification  (Column  5) 

In  column  5  of  Table  I,  we  present  the 
expected  effects  of  all  proposed  changes 
for  FY  1994  prior  to  incorporating  the 
effects  of  the  FY  1994  geographic 
reclassification  decisions  by  the 
MGCRB,  by  comparing  estimated  FY 
1993  payments  prior  to  the  effects  of  FY 
1993  geographic  reclassification  to 
estimated  FY  1994  payments  prior  to 
the  effects  of  FY  1994  geographic 
reclassification.  As  discussea  in  the 
preamble,  the  new  MSA  definitions 
have  considerable  effect  on  the 
geographic  reclassifications  of  hospitals, 
and  it  is  not  possible  to  isolate  directly 
the  effects  of^year-to-year  changes  in 
reclassification  status. 

Column  5  incorporates  all  of  the 
proposed  changes  discussed  up  to  this 
point.  It  also  includes  the  impacts  of 
statutory  differences  from  FY  1993  to 
FY  1994.  These  differences  were  noted 
in  the  introduction  to  this  analysis. 
Specifically,  they  are:  An  increase  in 
DSH  payments  to  urban  hospitals  with 
100  or  more  beds  and  to  rural  hospitals 
with  500  or  more  beds;  the  expiration  of 
the  regional  floor;  and  the  phase-out  of 
the  MDH  provision.  This  column  also 
incorporates  the  impact  of  the  0.6 
percent  lower  than  estimated  outlier 
payments  during  FY  1993  and  the 
increase  in  the  budget  neutraUty 
adfustment  for  retroactive  wage  index 
corrections.  There  may  also  be 
interactive  effects  among  the  various 
factors  comprising  the  payment  system 
that  we  are  not  able  to  isolate.  For  these 
reasons,  the  values  in  column  5  may  not 
equal  the  sum  of  the  previous  colunms 
plus  the  other  variables  we  are  able  to 
identify. 

In  total,  the  impact  on  all  hospitals  of 
all  changes  prior  to  reclassification 


would  be  a  5.2  percent  increase  in 
payments  from  FY  1993.  Approximatelv 
4.5  percent  of  the  increase  is  attributable 
to  the  update.  Because  urban  hospitals 
receive  such  a  larger  proportion  of  total 
payments  than  do  rural  hospitals  (over 
86  percent),  the  average  upaate  per  case 
is  much  closer  to  the  urban  update. 
Other  significant  changes  that  have  not 
been  isolated  in  the  previous  columns 
Include  the  following: 

•  A  0.6  percent  higher  level  of  outlier 
payments  is  estimated  for  FY  1994. 

•  The  increase  in  the  DSH  formula  for 
urban  hospitals  with  more  than  100 
beds  results  in  approximately  a  0.4 
percent  increase  in  total  payments. 

•  Eliminating  the  regional  fioor 
results  in  approximately  a  0.2  percent 
decrease  in  total  payments. 

•  The  net  effect  of  the  budget 
neutrality  adjustment  for  retroactive 
wage  index  adjustments  is  a  0.1  percent 
decrease  in  total  payments. 

Hospitals  in  large  urban  areas 
experience  the  greatest  increase  in 
payments.  They  benefit  the  most  from 
the  new  MSA  definitions  for  the 
standardized  amounts  and  the  new 
wage  survey  data.  They  also  have  the 
largest  increase  in  DSH  payments, 
approximately  0.5  percent,  due  to  the 
new  DSH  formula. 

Hospitals  in  rural  areas  experience  a 
payment  increase  of  only  3.3  percent.  In 
addition  to  the  proposed  FY  1994 
changes  already  discussed  that  lower 
payments  1.7  percent  (columns  1 
through  4),  the  elimination  of  the  MDH 
provision  lowers  payments  to  these 
hospitals  by  0.2  percent  for  FY  1994 
compared  to  payments  if  this  provision 
was  in  effect  during  both  years.  Also, 
these  hospitals  experience  a  lower 
increase  in  outlier  payments  than  urban 
hospitals  do.  Their  outlier  payments 
would  increase  by  only  0.4  percent  from 
FY  1993.  Finally,  although  the  proposed 
update  to  the  rural  standardized  amount 
is  5.7  percent,  this  row  includes  rural 
referral  centers  paid  on  the  basis  of  the 
other  urban  amount  (updated  by  4.2 
percent),  and  sole  community  hospitals 
paid  on  the  basis  of  their  hospital- 
spedfic  rates  (also  updated  by  4.2 
percent). 

As  expected,  the  biggest  gains  prior  to 
accounting  for  geographic 
reclassification  are  among  hospitals 
previously  classified  as  rural  that  are 
now  urban.  Their  payments  relative  to 
the  level  they  would  have  received  last 
year  prior  to  reclassification  increase 
22.3  percent.  Also,  payments  to 
hospitals  that  were  other  urban  during 
FY  1993  and  are  now  large  urban 
increase  overall,  prior  to  geographic 
reclassification,  by  11.2  percent. 
Payments  to  hospitals  that  were  urban 


in  FY  1993  and  are  now  rural  decrease 
overall,  prior  to  geographic 
reclassification,  by  4.0  percent. 

The  percentage  changes  among  urban 
and  rural  bed  size  categories  are 
consistent  with  the  overall  effects  of  the 
changes  shown  in  columns  1  through  4. 
Among  the  census  divisions,  the  impact 
of  eliminating  the  regional  fioor  is 
apparent  among  the  regions  benefitting 
from  this  provision  during  FY  1993. 
Among  the  urban  census  divisions, 
hospitals  in  the  New  England,  East 
North  Central,  and  West  South  Central 
regions  all  were  helped  by  the  regional 
fioor  during  FY  1993.  The  increase  in 
payments  among  these  regions  is  less 
than  it  would  be  with  the  regional  floor. 
The  most  significant  impacts  occur  in 
the  New  England  and  the  East  North 
Central  regions,  where  payments  are  0.8 
percent  and  1.0  percent  lower, 
respectively,  than  they  would  be  under 
the  regional  floor.  Among  rural  census 
divisions.  New  England,  the  Middle 
Atlantic,  the  South  Atlantic,  and  the 
East  North  Central  all  lose  this  special 
protection  for  FY  1994.  The  most 
significant  impacts  are  in  New  England, 
(1.0  percent  lower  payments),  the 
Middle  Atlantic  (0.5  percent  lower 
payments)  and  East  North  Central 
redons  (0.7  percent  lower  payments). 

The  remainder  of  this  column  is 
consistent  with  those  discussed 
previously.  The  negative  impacts  on 
hospital  groups  adversely  affected  by 
the  new  MSA  definitions  and  the  new 
wage  survey  data  result  in  year-to-year 
changes  below  the  annual  update,  such 
as  occurs  among  rural  DSH  hospitals. 
Conversely,  hospitals  that  benefit  from 
some  of  the  policy  changes  already 
discussed  tend  to  have  higher  than 
average  payment  increases  (that  is, 
urban  DSH  hospitals  with  fewer  than 
100  beds). 

The  164  hospitals  that  were  paid  as 
MDHs  during  FY  1993  but  lost  this 
sp>ecial  protection  for  cost  reporting 
periods  ending  after  March  31,  1993, 
experience  a  decline  in  total  payments 
prior  to  geographic  reclassification  from 
FY  1993  to  FY  1994  of  0.7  percent.  This 
is  due  to  approximately  a  $30  million 
reduction  in  FY  1994  payments  to  these 
164  hospitals  relative  to  what  their  FY 
1994  payments  would  be  if  the  special 
MDH  provision  were  continued.  We 
note  that  the  Admininstration  supports 
a  statutory  change  to  continue  this 
special  protection  and  has  included  it  in 
the  President's  FY  1994  budget.  The 
actual  payment  impact  of  reinstating 
this  provision  would  be  substantially 
higher,  however,  since  the  164  hospitals 
shown  as  MDHs  here  do  not  include 
those  whose  last  eligible  cost  reporting 
period  ended  during  FY  1992.  The 
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impact  analysis  for  the  FY  1992  final 
rule  (57  FR  23820)  included  515 
hospitals  identified  as  MDHs. 

Another  special  riiral  hospital  group 
with  below  average  payment  increases 
for  FY  1994  is  rural  referral  centers  (a 
3.1  percent  increase).  As  noted 
previously,  these  hospitals  are  paid 
based  on  the  other  urban  standardized 
amount,  and  therefore  the  update 
applied  to  their  payment  rate  is  4.2 
percent  rather  than  the  5.7  percent 
applied  to  other  rural  hospitals.  Despite 
being  paid  as  urban  hospitals,  however, 
the  impact  of  the  FY  1990  wage  survey 
data  is  a  1.3  percent  reduction, 
approximating  the  average  rural  hospital 
impact.  These  hospitals  also  lose  0.2 
percent  due  to  the  elimination  of  the 
regional  floor.  This  loss  is  offset, 
however,  by  a  0.2  percent  payment 
increase  due  to  the  change  in  the  DSH 
payment  formula  for  nual  hospitals 
with  500  or  more  beds.  This  analysis 
includes  all  rural  referral  centers  as  of 
March  1. 1993  that  would  not  be 
reclassified  by  the  MGCRB  for  purposes 
of  the  standardized  amoimt  in  FY  1994. 
It  does  not  include  the  effiect  that  loss 
of  rural  refiarral  center  status  as  a  result 
of  the  triennial  review  would  have  on 
payments  to  this  group  of  hospitals.  In 
this  regard,  we  note  that  the 
Administration  supppyorts  a  statutory 
moratorium  on  triennial  reviews  until 
FY  1995.  when  the  rural  standardized 
amount  will  equal  the  other  urban 
standardized  amount. 

A  niral  hospital  group  faring  notably 
better  than  the  rural  average  is  sole 
community  hospitals,  with  an  increase 
bom  FY  1993  to  FY  1994  of  4.2  percent, 
prior  to  geographic  reclassification.  As 
noted  earlier,  these  hospitals  continue 
to  receive  the  benefit  of  a  special 
payinent  protection  allowing  them  to  be 
paid  the  greater  of  their  applicable 
prospective  payment  amount,  or  the 
higher  of  their  updated  FY  1982  or  FY 
1987  hospital-specific  rates.  The  update 
to  the  hospital-specific  rate  is  equal  to 
the  hospital  market  basket.  4.2  percent. 

Finally,  the  27  rural  hospitals  that 
continue  to  be  deemed  urban  in 
accordance  with  section  1886(d)(8)(B)  of 
the  Act  have  a  payment  increase  of  only 
1.9  percent  Among  the  factors 
contributing  to  this  small  increase  are: 
a  disproportionate  impact  due  to  the 
elimination  of  the  regional  floor  (0.4 
percent  decrease),  and  the  negative 
impact  of  the  wage  index  changes  in 
columns  3  and  4  (2.0  percent  combined 
decrease).  These  hospitals  are  paid 


based  on  the  applicable  urban 
standardized  amount  of  the  urban  area 
they  are  assigned  to.  and  thus  the 
applicable  update  factor  for  these 
hospitals  is  me  urban  update  of  4.2 
percent 

G.  Combined  Impact  of  All  Proposed  FY 
1994  Changes,  Including  the  Impact  of 
MGCRB  Reclassification  on  Hospitals 
(Column  6) 

By  March  30  of  each  year,  the  MGCRB 
issues  reclassification  decisions  that 
will  be  effective  for  the  next  fiscal. year 
beginning  on  October  1.  The  MGCRB 
may  reclassify  a  hospital  to  an  adjacent 
lurban  area  or  to  a  rural  area  with  which 
it  has  a  close  proximity  for  the  purposes 
of  using  the  other  area's  standardized 
amount,  wage  index  value,  or  both.  (A 
rural  referral  center  or  a  sole  community 
hospital  may  be  redesignated  to  an  area 
that  is  not  an  adjacent  county.) 

Colimin  6  reflects  changes  in 
pajrments  after  accounting  for  both  FY 
1993  and  FY  1994  reclassifications  by 
the  MGCRB.  The  proposed  FY  1994 
standardized  payment  amounts  and 
wage  index  values  incorporate  the 
MGCRB 's  reclassification  decisions  that 
will  be  effective  for  FY  1994.  The  wage 
index  values  also  reflect  any  decisions 
made  by  the  HCFA  Administrator 
through  the  appeals  and  review  process 
for  MGCRB  decisions  as  of  March  30. 
1993.  Additional  changes  that  result 
from  the  Administrator's  review  of 
MGCRB  decisions  will  be  incorporated 
into  the  wage  index  values  and 
standardized  payment  amounts  to  be 
published  in  the  final  rule 
implementing  changes  to  the 
prospective  payment  system  for  FY 
1994. 

The  difference  in  the  overall  changes 
shown  in  columns  5  and  6  (5.2  percent 
and  5.3  percent,  respectively)  is  due  to 
the  different  FY  1993  baseUnes  that  are 
used.  The  FY  1993  baseline  in  column 
5  is  an  estimate  of  FY  1993  payments 
before  geographic  reclassifications  are 
taken  into  account.  The  FY  1993 
baseline  in  column  6  is  an  estimate  of 
FY  1993  payments  after  accounting  for 
geographic  reclassifications.  When  the 
FY  1993  standardized  amounts  were 
determined,  the  budget  neutrality 
adjustment  factor  for  geographic 
reclassification  ensured  that  total  FY 
1993  payments  before  and  after 
reclassification  were  equal.  However, 
since  our  current  estimates  of  FY  1993 
payments  are  based  on  more  recent  data 
than  when  the  standardized  amounts 


were  established,  the  pre-  and  post- 
reclassification  total  payment  amounts 
in  the  two  FY  1993  baselines  are  not 
equal  for  purposes  of  this  impact 
analysis.  As  a  result,  the  post- 
reclassification  comparison  results  in  a 
0.1  percent  higher  increase  in  payments 
between  FY  1993  and  FY  1994  than  the 
pre-reclassification  comparision. 

Comparing  the  percentage  changes 
prior  to  reclassification  in  column  5 
with  the  percentage  changes  after 
reclassification  in  colimin  6  shows 
higher  payments  to  hospitals  in  large 
urban  areas  after  reclassification,  equal 
payments  to  hospitals  in  other  urban 
areas  both  before  and  after 
reclassification,  and  lower  payments  to 
hospitals  in  rural  areas.  A  significant 
factor  leading  to  the  higher  payments  in 
large  urban  areas  is  the  smaller 
reduction  in  the  FY  1994  proposed 
standardized  amounts  for  geographic 
reclassification  budget  neutrality.  The 
final  FY  1993  budget  neutrality  factor 
applied  to  the  urban  standardized 
amounts  was  0.987471.  The  proposed 
FY  1994  urban  budget  neutrality  factor 
is  .993665.  For  hospitals  in  other  urban 
areas,  the  impact  of  this  smaller  factor 
is  offset  by  fewer  geographic 
reclassifications  during  FY  1994. 

Other  urban  areas  and  rural  areas 
have  a  large  number  of  hospitals  that 
were  reclassified  by  the  MGCRB  during 
FY  1993  but  are  not  reclassified  during 
FY  1994.  Two  factors  primarily  account 
for  the  decline  in  reclassifications.  The 
first  factor  is  the  requirement,  first 
applicable  for  FY  1994  reclassifications, 
that  hospitals'  average  hourly  wages 
must  be  at  least  108  percent  of  the  area 
in  which  they  are  located  in  order  to  be 
eligible  for  reclassification.  Tlie  second 
factor  is  the  effect  of  the  new  MSA 
designations.  Some  previously 
reclassified  hospitals  are  now 
considered  part  of  the  MSA  to  which 
they  had  been  reclassified.  The 
following  chart  illustrates  the  status  of 
FY  1993  reclassified  hospitals  for  FY 
1994.  Because  the  chart  shows  the  status 
of  FY  1993  reclassified  hospitals  for  FY 
1994,  the  number  of  hospitals  in  each 
category  do  not  match  those  in  Table  L 
Some  hospitals  that  were  used  to 
develop  the  FY  1993  impact  had  no  FY 
1994  data  available.  Similarly,  some 
hospitals  used  to  develop  the  FY  1904 
impact  tables  did  not  have  any  data 
available  for  FY  1993.  and  could  not  be 
included  in  this  chart. 
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Impact  of  MSA  Changes  and  Reclassification  Changes 


Total 

FY  1993  Wage  Only 

FY  94  wage  only  

FY  94  standardized  amount 

FY  94  t)Oth 

FY  94  not  reclassified 

FY  1993  Standardized  Amount  Only 

FY  94  wage  only  

FY  94  standardized  amount , 

FY  94  both 

FY  94  not  reclassified 

FY  1993  Both 

FY  94  wage  only  

FY  94  standardized  amount 

FY  94  txjth 

FY  94  not  reclassified 

FY  1993  Not  Reclassified 

FY  1994  wage  only  „ 

FY  9^  standardized  amount 

FY  94  t)oth .„., 

FY  94  not  reclassified 

FY  1993  Other  Reclassified  

FY  94  other  reclassified  

FY  94  uft)an  non-reclassified 


Effect  of  new  MSA  definitions 


Remain 
mral 


1 


.277 

605 

168 

55 

24 

358 

70 

1 

52 

1 

16 

74 

10 

37 

21 

6 

,528 

23 

66 

4 

,435 

50 

27 

23 


Moved  from 
mral  to 
urt>an 


104 

46 

7 

2 

2 

35 

10 

0 

1 

0 

9 

17 

2 

2 

0 

13 

31 

0 

0 

0 

31 


Moved  from 

uit>an  to 

rural 


20 
2 
0 
0 
0 
2 
0 
0 
0 
0 
0 

1 

0 

1 

0 
0 

17 
0 
0 
0 

17 


Remain 
urt>an 


2.818 

226 

15 

7 

34 

170 

17 

0 

11 

0 

6 

124 

0 

32 

56 

36 

2.451 

4 

12 

17 

2,418 


The  rows  in  the  chart  group  hospitals 
by  reclassification  status  in  FY  1993, 
and  within  each  group,  the  status  of  the 
hospitals  during  FY  1994.  For  purposes 
of  this  chart,  hospitals  that  have  been 
designated  under  the  revised  MSA 
definitions  to  the  same  MSA  to  which 
they  were  reclassified  by  the  MGCRB 
are  considered  non-reclassified  in  FY 
1994.  This  includes  approximately  150 
hospitals.  The  colunms  display  the 
exacts  of  the  new  MSA  definitions.  For 
example,  during  FY  1993,  there  were 
605  rural  hospitals  reclassified  for 
purposes  of  the  wage  index  that 
remained  rural  after  the  new  MSA 
definitions.  Of  these  605  hospitals, 
however,  358  are  not  reclassified  for  FY 
1994,  and  55  are  now  reclassified  for  the 
standardized  amount  instead  of  the 
wage  index  Similarly,  half  of  the  74 
rural  hospitals  remaining  rural  that  were 
reclassified  for  both  the  wage  index  and 
standardized  amount  in  FY  1993  will 
only  be  reclassified  for  the  standardized 
amount  in  FY  1994.  Of  the  226  hospitals 
that  remain  urban  that  were  reclassified 
for  their  wage  index  for  FY  1993, 170 
will  not  be  reclassified  for  FY  1994,  and 
7  will  be  reclassified  for  purposes  of  the 
standardized  amount  instead.  Thus,  the 
new  108  percent  threshold  appears  to 
have  greatly  reduced  the  number  of 
reclassifications  for  wage  index 
purposes. 

The  second  column  indicates  that,  of 
107  hospitals  that  moved  from  rural  to 


urban  status  as  a  result  of  the  new  MSA 
definitions,  73  had  been  reclassified 
during  FY  1993  (FY  1993  data  were 
missing  for  3  hospitals  among  this 
group).  As  a  result,  when  the  effects  of 
geographic  reclassifications  are  taken 
into  account,  the  payment  increase  for 
this  group  of  hospitals  declines  from 
22.3  percent  to  12.9  percent  since  many 
were  already  receiving  the  benefit  of 
higher  payments  in  FY  1993  due  to 
reclassification. 

In  contrast,  the  third  colunui  in  the 
chart  shows  the  FY  1993  and  FY  1994 
reclassification  status  of  t^  20  hospitals 
located  in  counties  previously  defined 
as  urban  that  are  now  rural.  Two  of 
these  hospitals  were  reclassified  for  the 
wage  index  in  FY  1993,  but  are  not 
reclassified  in  FY  1994.  Also,  one 
hospital  that  was  reclassified  for  both 
the  wage  index  and  the  standardized 
amount  in  FY  1993  is  only  reclassified 
for  the  standardized  amount  in  FY  1994. 
As  a  result  of  losing  their 
reclassification  status  in  addition  to 
moving  fi-om  urban  to  rural,  the  total 
payment  impact  on  this  group  during 
FY  1994  is  5.8  percent  lower  payments 
than  they  received  during  FY  1993. 

The  rows  showing  hospitals  grouped 
according  to  whether,  after 
reclassification,  they  receive  the  large 
urban,  other  urban,  or  the  rural 
standardized  amounts  further  illustrate 
the  impact  on  rural  hospitals  of  fewer 
reclassifications.  The  net  payment 


increase  for  these  2,044  hospitals  is  only 
2.2  percent.  This  is  primarily 
attributable  to  388  of  these  hospitals 
that  were  reclassified  during  FY  1993 
but  are  not  for  FY  1994. 

Also  negatively  affected  by  the  fewer 
number  of  reclassifications  are  urban 
DSH  hospitals  with  fewer  than  100 
beds.  Their  payment  increases  prior  to 
consideration  of  reclassification  was  7.9 
percent,  due  mainly  to  20  hospitals  in 
this  group  that  were  in  counties 
redesignated  from  rural  to  urban  under 
the  new  MSA  definitions.  After 
considering  the  payment  impacts  of 
reclassification,  however,  their  payment 
increase  falls  to  6.2  percent. 

Among  rural  hospitals  by  special 
payment  category,  nml  referral  centers 
that  are  not  reclassified  have  notably 
lower  payments  after  accounting  for 
reclassification.  Their  net  increase  in 
payments  from  FY  1993  is  only  1.8 
percent.  Of  this  group,  29  were 
reclassified  for  the  wage  index  during 
FY  1993,  but  only  12  retained  their 
reclassification  status  for  FY  1994.  Rural 
hospitals  without  any  special  payment 
provisions  have  a  net  increase  of  only 
1.9  percent  after  considering 
reclassification,  down  from  3.3  percent 
in  column  5.  Of  the  1,155  hospitals  in 
this  group,  186  were  reclassified  during 
FY  1993  but  are  not  reclassified  for  FY 
1994.  Other  nu-al  hospital  groups 
negatively  impacted  by  reclassification 
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changes  are  rural  DSH  hospitals  and 
MDHs. 

For  the  most  part,  urban  hospitals 
have  higher  payment  increases  after  the 
effects  of  geographic  reclassification  are 
taken  into  account  than  they  did  in  the 
previous  column.  Again,  this  is 
generally  due  to  the  smaller  budget 
neutrality  reduction  resulting  from 
fewer  overall  reclassifications  and 
relatively  fewer  urban  hospitals  losing 
geographic  reclassification  status  during 
FY  1994  (compared  to  the  number  of 
rural  hospitals  losing  their 
reclassification  status).  Rural  hospital 
groups,  on  the  other  hand,  generally  do 
not  do  as  well  when  the  reclassification 
effects  are  considered.  An  exception  is 
the  five  rural  hospitals  in  Puerto  Rico, 
where  one  reclassified  hospital  has  a 
large  payment  increase  (26.4  percent). 

Among  rural  hospitals  grouped  by 
census  divisions,  several  categories 


stand  out  as  experiencing  significantly 
lower  payments  after  accounting  for 
reclassification.  The  largest  dechne  is  in 
the  Mountain  region,  where  the  total 
change  in  payments  for  FY  1994  falls  to 
2.3  percent  after  reclassification  (from 
3.7  percent  prior  to  reclassification).  Of 
the  226  rural  hospitals  in  this  region,  34 
were  reclassified  in  FY  1993  but  are  not 
reclassified  in  FY  1994.  The  second 
largest  decline  is  in  the  East  South 
Central  region  (from  2.7  percent  prior  to 
reclassification  to  1.7  percent  after 
reclassification),  where  40  of  the  293 
rural  hospitals  in  this  region  lost  their 
reclassification  status.  Other  significant 
declines  are  evident  in  the  Middle 
Atlantic  (from  5.0  percent  to  4.1 
percent),  where  19  hospitals  lost  their 
reclassification;  the  Pacific  (from  4.0 

Eercent  to  3.2  percent),  where  34 
ospitals  lost  their  reclassification;  and 
the  East  North  Central  (from  2.0  percent 


to  1.3  percent),  where  64  hospitals  lost 
their  reclassification. 

Among  hospitals  grouped  by 
reclassification  status  during  FY  1993 
and  FY  1994,  the  changes  are 
predictable.  Hospitals  reclassified  for 
FY  1993  but  not  for  FY  1994  experience 
lower  payments  when  reclassification  is 
taken  into  account  compared  to  the 
previous  column.  The  reverse  holds  true 
for  hospitals  reclassified  for  FY  1994  but 
not  reclassified  for  FY  1993. 

We  also  examined  the  impact  of 
reclassification  on  payments  to 
reclassified  and  nonreclassified 
hospitals  in  FY  1994.  This  analysis  is 
presented  in  Table  11.  below.  This 
analysis  compares  FY  1994  payments 
for  reclassified  hospitals  widi  payment 
levels  that  assume  reclassified  hospitals 
are  paid  on  the  basis  of  their  actual 
geographic  location  rather  than 
reclassified  location. 


Table  II.— Effects  on  Payments  Per  Case  of  Geographic  Reclassircation  of  Hospitals  Under 

Current  Reclassification  Policies 


FY  94  redassificatioos: 

All  redasstfied  hospitals  

Standardtzad  amount  only  . 

Wage  index  only 

Botti  

All  urban  reclassified  hospitals „. 

Starxlardized  amount  only , 

Wage  index  only 

Both  

All  reclassified  mral  hospitals 

Standardized  amount  only 

Wage  index  only 

Both  

All  nonredassjfied  hospitals  

Urt>an  non-redassifjed  hospitals 
Rural  non-reclassified  hospitals  . 


Number  of 
hospitals 


672 

281 

231 

160 

207 

68 

29 

110 

465 

213 

202 

50 

,603 

,763 

.840 


(a)  Payment 
per  case  with- 
out redassi- 
fication ' 


5.277 
5.208 
4,738 
5,969 
6.532 
6,519 
6,578 
6.531 
4.124 
3,820 
4.356 
3,976 
6,276 
6.707 
3.850 


(b)  Payment 
per  case  after 
redassification 


5,576 
5,351 
5,169 
6.312 
6.685 
6.553 
6.868 
6,748 
4.557 
4.078 
4,817 
4,769 
6.235 
6,658 
3,852 


(c)  Percent 
change  in  pay- 
ment per  case 
due  to  reclas- 
sification' 


5.7 
2J 
9.1 

5.8 
2.3 
0.5 

4.4 

3.3 

10.5 

6.8 

10.6 

19.9 

-0.7 

-0.7 

0.0 


re^I^^cSoTsVe'Te'ftffi'SyTKyelr'"^  '°  ^  ^^'^  *^"^  redassification  decision.  This  column  reflects  the  fact  that 
chli^^'iTSsTuiiS'DRG'r^S^  0^!^?^.^'*  '"^^  ^°^  **^»  °'  "^  ^^"^  *°^  "^  ^^  "  *^»  '^  ^'^  <^ 


Table  U  shows  the  changes  in 
payments  per  case  for  all  FY  1994 
reclassified  and  nonreclassified 
hospitals  in  urban  and  rural  locations 
for  each  of  the  three  reclassification 
categories  (standardized  amount  only, 
wage  index  only,  or  both).  As  evidenced 
by  the  increase  in  payment  for 
reclassified  hospitals  (5.7  percent)  and 
the  decrease  in  payments  for 
nonreclassified  hospitals  (0.7  percent), 
the  effects  of  the  MGCRB 
reclassification  decisions  are  significant. 
Hospitals  located  in  rural  areas  that 
were  reclassified  for  purposes  of  both 


their  wage  index  value  and  their 
standardized  amount  would  receive  the 
largest  percentage  increase  in  payments 
per  case.  They  could  expect  an  average 
increase  of  19.9  percent  above  what  they 
would  receive  without  reclassification. 
The  68  hospitals  located  in  urban  areas 
that  were  reclassified  for  purposes  of 
their  standardized  amounts  would 
receive  an  increase  in  payments  per  case 
of  0.5  percent  compared  to  what  they 
would  receive  if  there  were  no 
reclassifications.  Although  58  of  these 
hospitals  are  in  other  urban  areas  and 
were  reclassified  to  large  urban  areas. 


the  remaining  hospitals  were 
reclassified  either  from  large  urban  to 
large  urban  (6).  or  from  other  urban  to 
other  urban  (4).  thus  diluting  the  overall 
payment  impact. 

The  reclassification  of  hospitals 
primarily  affects  payment  to 
nonreclassified  hospitals  through 
changes  in  the  wage  index  and  through 
the  geographic  reclassification  budget 
neutrality  adjustment  required  by 
section  1886(d)(8)(D)  of  the  Act.  Among 
hospitals  that  were  not  reclassified,  the 
overall  impact  of  hospital 
reclassifications  would  be  an  average 


IMI 
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decrease  in  payments  per  case  of  about 
-0.7  percent.  Nonreclassified  rural 
hospitals  experience  no  payment 
change. 

The  foregoing  analysis  was  based  on 
MGCRB  and  HCFA  Administrator 
decisions  made  by  March  30  of  this 
year.  As  previously  noted,  there  may  be 
changes  to  some  MGCRB  decisions 
through  the  appeals  and  review  process. 


The  outcome  of  these  cases  may  affiact 
the  Rnal  results  of  our  analysis,  which 
we  will  present  in  the  final  rule. 
Table  in  presents  the  projected 
average  payments  per  case  xmder  the 
changes  proposed  for  FY  1994  for  urban 
and  rural  hospitals  and  for  the  different 
categories  of  hospitals  shown  in  Table  I. 
It  compares  the  projected  payments 
with  the  average  estimated  per  case 


payments  that  were  effective  October  1. 
1992.  Thus,  this  table  presents,  in  terms 
of  the  average  dollar  amounts  paid  per 
discharge,  the  combined  effects  of  the 
changes  presented  in  Table  I.  That  is. 
the  percentage  changes  shown  in  the 
last  column  of  Table  I  equal  the 
percentage  change  in  average  payments 
from  October  1, 1993  to  October  1, 1994. 


Table  Ml.— Comparison  of  Operating  Prospective  Payments  Per  Case  (FY  1993  Payments  Compared 

TO  Proposed  FY  1994  Payments) 


No.  cH  heaps. 
(1) 


Average  FY 

1993  pay- 

m«ntsA»sa 

(2) 


Average  FY 
1994  pay- 

(3) 


All 
ct>anges 

(4) 


(By  geographic  location): 

All  hospitals 

Large  urban  areas  (populations  over  1  mUUon)  

Other  urban  areas  (populations  of  1  milUon  or  fewer) 

Rural  areas  

Hospitals  changing  MSA  due  to  1990  cerwus: 

Rural  to  urban 

Urtjan  to  rural  

Other  urtjan  to  large  urt>an 

Urt>an  hospitals 

0-99  beds 

100-199  beds 

200-299  beds '. 

300-499  beds 

500  or  nwre  beds 

Rural  hospitals 

0-49  beds „ „ 

50-99  beds „ 

100-149  beds 

150-199  beds .'. 

200  or  rnore  beds 

UrtMn  by  region: 

New  England  

Middle  Atlantic 

South  Atlantic  „. „ „ 

East  North  Central ., 

East  South  Central  ..„ 

West  North  Central 

West  South  Central  

Mointain 

Pacific  „ 

Puerto  Rico 

Rural  by  region: 

New  England 

Middle  Atlantic  „ „ , 

South  Atlantic  „ 

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central _ 

Mountain 

Pacific  „_ „ 

Puerto  Rico 

By  payment  classification: 

An  hospitals 

Large  urt}an  erects  (populations  over  1  million)  

Other  urt^an  areas  (popuiat>or>s  of  1  million  or  fewer) 

Rural  areas  .! 

Teaching  status: 

Noo-teachir>g 

Fewer  than  100  residerrts 

100  or  more  residents  » 

Disproportionate  share  hospitals  (DSH): 

Non-DSH  


5,302 
1.664 
1,316 
2,332 

107 

20 

161 

2.970 

741 

699 

610 

529 

191 

2,332 

1,170 

715 

225 

106 

107 

172 

447 
450 
406 
166 
187 
376 
123 
501 
50 

S3 

85 
304 
313 
293 
542 
365 
226 
146 
5 

5.302 
1.827 
1,431 
2,044 

4,267 
817 
218 

3.550 


5.845 
6.732 
5.721 
3.975 

4.540 
4.748 
5.974 
6,303 
4,371 
5.334 
5,853 
6.598 
8.150 
3.975 
3.276 
3.658 
4.092 
4.260 
4,834 

6,602 
6,881 
5.989 
6.150 
5.525 
6.147 
5.794 
6.183 
7.137 
2.411 

4.710 
4,358 
4.085 
4,009 
3.714 
3.691 
3.640 
4.296 
4.806 
1.557 

5.845 
6.629 
5.588 
3.954 

4,877 
6.309 

9.510 

5.288 


6,153 

5.3 

7,166 

6.5 

5.974 

4.4 

4,081 

2.7 

5.124 

12.9 

4.472 

-5.8 

6.572 

10.0 

6.660 

5.7 

4.612 

5.5 

5.629 

5.5 

6.156 

5.2 

6.990 

5.9 

8,632 

5.9 

4.081 

2.7 

3.354 

2.4 

3.751 

2.6 

4,235 

3.5 

4,356 

2.3 

4,958 

26 

6.916 

4.7 

7.464 

8.5 

6.347 

6.0 

6,352 

33 

5,828 

5.5 

6.389 

3.9 

6.065 

4.7 

6.491 

5.0 

7.569 

60 

2.620 

87 

4.956 

5.2 

4,537 

4.1 

4.191 

2.6 

4.061 

1.3 

3.804 

2.4 

3.834 

3.9 

3.701 

1.7 

4.394 

2.3 

4.958 

3.2 

1.967 

26.4 

6.153 

5.3 

7,050 

6.4 

5.833 

4.4 

4,039 

2.2 

5,120 

5.0 

6.634 

5.2 

10.000 

6.2 

5.544 


4.9 
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Table  III.— Comparison  of  Operating  Prospective  Payments  Per  Case  (FY  1993  Payments  Compared 

TO  Proposed  FY  1994  Payments)— Continued 


UfbanDSH: 

100  beds  or  more 

Fewer  than  100  beds 

Rural  DSH: 

Sole  communtty  (SCH) „ 

Referral  centers  (RRC)  "..' 

Other  rural  DSH  hosp.: 

100  beds  or  more _ „ 

Fewer  than  100  beds ., .."Z 

U(t>an  teaching  and  DSH; 

Both  teaching  and  DSH .._ 

Teaching  and  no  DSH  .„ ..SZ 

No  teaching  and  DSH  ._ !..!."!!!!!!!!! 

No  teaching  and  no  DSH  !.!.!"."!!!!! 

Rural  hospital  types: 

Nonspedal  status  hospitals 

RRC — _ ...„ ;;:::::;i::::: 

SCH _ „ 

Medicare-dependent  hospitals  (MDH) >... 

SCH  and  RRC 

SCH  and  MDH ".;"""." 

Hospitals  reclassified  by  the  medicare  geographic  review  board: 
Reclassification  status  during  FY93  and  FY94: 

Redassifled  during  both  FY93  and  FY94  ....„ 

Reclassified  during  FY94  only !1"!!.."..* 

Redassifled  during  FY93  only .." 

FY94  Redasslflcaljons: 

All  reclassified  hosp 

All  nonredassified  hospitals „ ^^.ZZ'ZZZ'Z'Z 

All  uft>an  reclassified  hospitals Z^ZZZZZZ'Z''. 

Urban  nonredassified  hospitals  -..~._.!!!!!™!!!!!!."!!I 

All  redassifiad  rural  hospitals .^.J!!!!!!!"™!!."!!!!."! 

Rural  nonredassified  hospitals ~."!""™""!"I 

Other  redassifad  hospitals  (section  1886(d)(8)(B)) ""!!."!!!!!!!! 
Type  of  ownership: 

Voluntary  „ „ 

Proprietary , «...."."!."!!"!!!1"."."!!!!II"I 

Government .'""Z"'"""""'""". 

Medicare  utiUzatlon  as  a  percent  of  inpatient  daM* 

0-25 

25-50 

50-65 

Over  65  ..._ 


No.  of  hosp*. 


(1) 


1.2S8 
114 

109 
40 

69 

162 

583 

402 

789 

1.484 

1.155 
135 
556 
164 
37 
757 


541 
128 
702 

672 
4.603 

207 
2.763 

465 

1.840 

27 

3.054 

780 

1.468 

313 
1.624 
2.296 
1.003 


Average  FY 

1993  pay- 

ments/case 

(2) 


6,854 
4,184 

3,829 
4,961 

3.749 
3.111 

7.849 
6,536 
5,479 
5,094 

3,468 
4,734 
4,001 
3.288 
4.967 
4,100 


5,295 
5.017 
5,231 

5,258 
5,927 
6,283 
6,304 
4,316 
3,807 
4,498 

5,993 
5,360 
5,482 

7.526 
6.732 
5.356 
4,671 


Average  FY 

1994  pay- 

ments^case 


(3) 


7,259 
4,442 

3,987 
5,061 

3,795 
3,164 

8.304 
6,885 
5,816 
5.370 

3,533 
4.817 
4,148 
3,246 
5.106 
4.219 


5.594 
5.460 
5.446 

5,576 
6,235 
6,685 
6,658 
4,557 
3.852 
4,616 

6.309 
5.668 
5.747 

8.056 
7,102 
5,622 
4,895 


AH 
changes 

(4) 


5.9 
62 

4.1 
1.6 

1.2 
1.7 

5.8 
5.3 
6.1 

5.4 

1.9 
1.8 
3.7 
-1.3 
2.8 
2.9 


5.6 
8.8 
4.1 

6.0 
5.2 
6.4 
5.6 
5.6 
1.2 
2.6 

5.3 
5.8 
4.8 

7.1 
5.5 
5.0 
4.8 


Vn.  Impact  of  Changes  in  the  Capital 
ProspectiTe  Payment  System 

A.  General  Considerations 

Our  impact  analysis  of  payment 
changes  for  capital-related  costs  is 
limited  by  the  lack  of  hospital-specific 
data  on  future  hospital  capital 
investments.  The  lack  of  hospital- 
specific  data  limits  our  impact  analysis 
in  the  follo%ving  ways: 

•  Major  investment  in  hospital  capital 
assets  (for  example  in  building  and 
major  fixed  equipment)  occiirs  at 
irregular  intervals.  As  a  result,  there  can 
be  significant  variation  in  the  growth 
rates  of  Medicare  capital-related  costs 

Eer  case  among  hospitals.  We  do  not 
ave  the  necessary  hospital-specific 


budget  data  to  project  the  hospital 
capital  growth  rate  for  an  individual 
hospital. 

•  Moreover,  our  policy  of  recognizing 
certain  obligated  capital  as  old  capital 
complicates  the  problem  of  projecting 
future  capital-related  costs  for 
individual  hospitals.  Under 
§  412.302(c},  a  hospital  was  required  to 
notify  its  intermediary  that  it  has 
obligated  capital  no  later  than  the  later 
of  October  1. 1992  or  90  days  after  the 
beginning  of  the  hospital's  first  cost 
reporting  period  under  the  capital 
prospective  payment  system.  The 
intermediary  must  then  notify  the 
hospital  of  its  determination  whether 
the  criteria  for  recognition  of  obligated 
capital  have  been  met  by  the  later  of  the 


end  of  the  hospital's  first  cost  reporting 
period  subject  to  the  capital  prospective 
payment  system  or  9  months  after  the 
receipt  of  the  hospital's  notification. 
The  amoimt  that  is  recognized  as  old 
capital  is  Umited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is 
put  in  use  or  the  estimated  costs  of  the 
capital  expenditure  at  the  time  it  was 
obligated.  Intermediary  determinations 
regarding  obligated  capital  are  still 
being  reported  to  us.  Therefore,  we  do 
not  know  actual  obhgated  capital 
commitments  to  be  used  in  the  FY  1994 
capital  cost  projections.  Without 
knowing  what  proportion  of  an 
individual  hospital's  future  capital 
spending  will  qualify  as  old  capital,  we 
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cannot  accurately  pro)ect  how  an 
individual  hospital  will  be  affected  by 
the  transition  payment  policies. 

In  Table  IV  of  this  appendix,  we 
present  the  redistributive  effects  that  are 
expected  to  occur  between  "hold- 
harmless"  hospitals  and  "fully 
prospective"  hospitals  in  FY  1994.  In 
addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of 
FY  1994  capital  payment  policies  by  the 
standard  prospective  payment  system 
hospital  groupings.  We  caution  that 
while  we  now  have  actual  data  on  the 
effects  of  the  transition  payment 
methodology  and  interim  payments 
under  the  capital  prospective  payment 
system  and  cost  report  data  for  most 
hospitals,  we  need  to  generate  randomly 
hypothetical  data  for  die  change  in  old 
capital  costs,  new  capital  costs  for  each 
year,  and  obligated  amounts  that  will  be 
put  in  use  for  patient  care  services  and 
recognized  as  old  capital  each  year.  This 
means  that  we  continue  to  be  unable  to 
predict  accurately  an  individual 
ho^ital's  FY  1994  capital  costs; 
however,  with  the  more  recent  data  on 
the  experience  to  date  under  the  capital 
prospective  payment  system,  there  is 
adequate  information  to  estimate  the 
aggregate  impact  on  most  hospital 
groupings. 

We  present  the  transition  payment 
methodology  by  hospital  grouping  in 
Table  V.  In  Table  VI  we  present  the 
results  of  the  cross-sectional  analysis 
using  the  results  of  of  our  actuarial 
model.  This  table  presents  the  aggregate 
impact  of  the  FY  1994  payment  policies. 
In  Table  VII,  we  present  a  simulation  of 
payments  based  on  100  percent  of  the 
Federal  rate.  This  simulation  shows  the 
average  percentage  change  in  the 
Federal  rate  attributable  to  the  updated 
rate  and  changes  in  payment 
adjustments, 

B.  Projected  Impact  Based  on  the 
Proposed  FY  1994  Actuarial  Model 

1.  Assumptions 

In  this  impact  analysis,  we  model 
dynamically  the  impact  of  the  capital 


prospective  payment  system  from  FY 
1993  to  FY  1994  using  an  actuarial 
model.  The  FY  1994  actuarial  model, 
described  in  appendix  B  of  this 
proposed  rule,  integrates  actual  data 
from  individual  hospitals  with 
randomly  generated  capital  cost 
amounts  and  ratios  developed  from  the 
results  of  the  capital  acquisition  model 
used  in  the  August  30. 1991  final  rule. 
We  have  available  more  recent  capital 
cost  data  from  cost  reports  beginning  in 
FY  1989.  FY  1990.  and  FY  1991  through 
the  Hospital  Cost  Reporting  Information 
System  (HCRIS).  interim  payment  data 
for  hospitals  already  receiving  capital 
prospective  payments  through  PRICER. 
and  data  reported  by  the  intermediaries 
that  include  the  hospital-specific  rate 
determinations  that  have  been  made 
through  December  1992.  We  used  these 
data  to  determine  the  proposed  FY  1994 
capital  rates.  However,  we  do  not  have 
individual  hospital  data  on  old  capital 
dianges.  new  capital  formation,  and 
obligated  capital.  Because  we  can 
combine  actual  data  for  individual 
hospitals  with  the  results  from  the 
capital  acquisition  model,  we  need  to 
generate  only  the  old  and  new  capital 
changes  and  obUgated  capital  randomly. 
All  Federal  rate  payment  parameters  are 
assigned  to  the  applicable  hospital. 

For  purposes  of  this  impact  analysis, 
the  FY  1994  actuarial  model  includes 
the  following  assumptions: 

•  Medicare  inpatient  capital  costs  per 
discharge  will  increase  at  the  following 
rates  during  these  periods: 


Fiscal  year 

Average 
percentage 
Incfeaeeln 
capM  costs 
per  die- 
Charge 

1993... „... „ 

1994 

9.17 
9.94 

increase  in  Medicare  capital  costs  per 
case,  net  of  case  mix  change  increase, 
between  FY  1969  and  FY  1991.  The 
propoaed  FY  1994  update  is  3.10 
percent  (see  Addendum.  Part  HI). 

•  Consistent  with  the  budget 
neutrality  constraints  provided  in 
secUon  1886(g)(1)(A)  of  the  Act. 
estimated  aggregate  Medicare  payments 
under  the  capital  prospective  payment 
system  in  FY  1994  wil'  equal  90  percent 
of  total  Medicare  inpatient  capital  costs. 
The  budget  neutrality  adjustment  factor 
will  be  applied  to  the  Federal  and 
hospital-specific  rates  only  and  not  to 
the  hold-harmless  payment  for  old 
capital. 

2.  Results 

We  have  used  the  actuarial  model  to 
estimate  the  change  in  payment  for 
capital-related  costs  from  FY  1993  to  FY 
1994.  To  show  the  effect  of  the  capital 
prospective  payment  system  on  low 
capital  cost  hospitals  and  high  capital 
cost  hospitals,  we  are  presenting 
separately  in  Table  IV  the  results  of  our 
simulation  for  low  capital  cost  and  high 
capital  cost  hospitals.  We  consider  a 
hospital  to  be  a  low  capital  cost  hospital 
if.  based  on  a  comparison  of  its  initial 
hospital-specific  rate  and  the  applicable 
Federal  rate,  it  will  be  paid  under  the 
fully  prospective  pa>Tnent  methodolog>'. 
A  high  capital  cost  hospital  is  a  hospital 
that,  based  on  its  initial  hospital- 
^>ecific  rate,  will  be  paid  under  the 
hold-harmless  payment  methodology. 
Based  on  our  actuarial  model,  the 
breakdown  of  hospitals  is  as  follows: 


•  The  Medicare  case-mix  index  will 
increase  by  2  percent  annually. 

•  The  Federal  capital  rate  as  well  as 
the  hospital-specific  rate  will  be 
updated  by  the  2-year  moving  average 


Capital  Transition  Payment  Methodology 


Type  of  hospital 


Low  cost  hospital 
High  cost  hospital 


Percent 

ofhos- 

pitiris 


68 

32 


FY  1994 

percent  of 

die- 
charges 


64 

36 


FY  1994 

percent  of 

capital 

costs 


52 
48 


FY  1994 
percent  of 

capital 
payments 


55 
45 


A  low  capital  cost  hospital  may 
request  to  have  its  hospital-specific  rate 


redetermined  based  on  old  capital  costs 
in  the  current  year,  through  the  later  of 


the  hospital's  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
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reporting  period  beginning  after 
obligated  capital  comes  into  use.  If  the 
redetermined  hospital-spedHc  rate  is 
greater  than  the  adjusted  Federal  rate, 
these  hospitals  will  be  paid  under  the 
hold-harmless  payment  methodology. 
Regardless  of  whether  the  hospital 
would  become  a  hold-harmless  payment 
hospital  as  a  result  of  a  redetermination 
in  FY  1993  or  FY  1994.  we  have 
continued  to  show  these  hospitals  as 
low  capital  cost  hospitals  in  Table  IV. 
The  following  table  shows  our  estimate 
of  the  percentage  of  low  capital  cost 
hospitals  that  would  be  paid  under  the 
hold-harmless  payment  methodology 


through  a  hospital-specific  rate 
redetermination  and  the  basis  of  their 
payment  under  the  hold-harmless 
payment  methodology: 


Percent 

of  low 

coethoe- 

pttalsthat 

qualify  for 

hoid- 
harmiess 
methodol- 
ogy 

Of  these,  percent 
that  are  paid: 

Fiscal 
year 

100% 

federal 

rate 

Hold- 
harmless 

1993  

1994  

2.8 

2.9 

31 
28 

69 
72 

Assuming  no  behavioral  changes  in 
capital  expenditures.  Table  IV  displays 
the  percentage  change  in  payments  from 
FY  1993  to  FY  1994  using  the  above 
described  actuarial  model. 


Table  IV.— NPRM  Capital  Budget  Neutrality  for  FY  1994-1996 

(ln>pact  of  Proposed  Changes  for  FY  1994  on  Capital  Payments  per  Discharge] 


Low  Cost  Hospitais  .... 
Fully  Prospective 
RetMse— Fully 

Prospective  

Rebase— 100% 

Federal  Rate  ... 
Rebase— Hold 

Harmless  

High  Cost  Hospitals  ... 
100%  Federal 

Rate 

Hold  Harmless  .... 

Total  Hos- 
pitals   


No.  of  Hos- 
pitals 


3,598 
3.258 


Disctiarges 


FY  1993  payments  per  discharge 


Adjusted 
Federal  pay- 
ment 


Low  Cost  Hos- 
pitals   

Fully  Prospec- 
tive   

Rebase— 
Fully  Pro- 
spective   

Rebase — 
100%  Fed- 
eral Rate  ... 
Rebase — 
HoWHamv 

less  

High  Cost  Hos- 
pitals   

100%  Federal 

Rate  

Hold  Harm- 
less   

ToUrf 

Hos- 
pitals .. 


5.283 


No.  of  hos- 
pitals 


3,598 
3.250 

!243 

29 

76 

1,685 

431 

1.254 


5.283 


6,558,070 
5,971.427 


238 

378.969 

32 

83,297 

70 
1,685 

124.377 
3.709,568 

524 

1,161 

1,469,826 
2,239,742 

10,267,638 


Discharges 


6,560,471 
5,960,219 

389.628 

83.308 

127,315 
3,710,855 
1.212.907 
2.497,948 


10.271,326 


$138.61 
132.89 

128.68 

658.74 

94.96 
335.88 

705.82 
93.11 


209.88 


Adjusted 
Federal 
payment 


S196.39 
191.72 

185.97 

665.24 

140.20 
320.84 
682.22 
145  38 


241.35 


Average 
Federal  per- 
cent 


20.94 
20.00 

20.00 

100.00 

16.01 
49.73 

100.00 
14.21 


31.48 


Hospital 
specific  pay- 
ment 


$367.84 
381.32 

357.00 


234.94 


Hold-harm- 
less pay- 
nwrt 


$13.84 


735.05 
458.30 


759.06 


174.48 


Exceptions 
payment 


FY  1994  payn>ents  per  discharge 


Average 
Federal 
percent 


30.85 
30.00 

30.00 

100.00 

25.35 

49.31 

100.00 

22.88 


37.61 


Hospital 
specific 
payment 


$310.51 
321.94 

303.37 


Hold-harm- 
less pay- 
ment 


$13.61 


198.33 


701.09 
472.11 

701.35 


179.26 


Exceptions 
payment 


$34.32 
30.62 

81.51 


85.41 
17.16 


25.49 


28.12 


$5.02 
4.18 

17.04 


12.13 
1.75 


2.91 


3.84 


Total  pay- 
ment 


Total  pay- 
ment 


$554.82 
544.29 

570.85 

665.24 

926.70 
810.11 
682.22 
872.21 


647.05 


$525.40 
518.39 

502.71 

658.74 

642.13 
795.94 

705.82 
855.08 


623.14 


Percent 
ctiange 


5.60 
5.00 

13.55 

0.99 

10.04 

1.78 

-3.34 

2.00 


3.84 
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Under  section  1886(g)(1)(A)  of  the 
Act,  aggregate  pajinents  under  the 
capital  prospective  payment  system  for 
FY  1992  through  1995  are  to  equal  90 
percent  of  what  would  have  been 
payable  on  a  reasonable  cost  basis  in 
each  year,  respectively.  (See 
Addendum.  Part  III  for  a  full  discussion 
of  the  capital  budget  neutrality 
provision.)  We  project  that  in  FY  1993 
aggregate  payments  under  the  capital 
prospective  payment  system  will  be 
95.3  percent  of  reasonable  costs,  or  5.3 
percentage  points  higher  than  the  90 
percent  target.  To  achieve  budget 
neutrality  in  FY  1994,  we  estimate  there 
would  be  an  aggregate  3.84  percent 
increase  in  Medicare  capital  payments 
over  the  FY  1993  payments. 

We  project  that  high  capital  cost 
hospitals  will  experience  an  average 
case-weighted  increase  of  1.78  percent 
■  and  low  capital  cost  hospitals  will 
experience  an  average  increase  in 
payments  of  5.6  percent. 

For  hospitals  paid  under  the  fully 
prospective  pa)rment  methodology,  the 
Federal  rate  pa)rment  percentage  will 


increase  from  20  percent  to  30  percent 
and  the  hospital-specific  rate  payment 
percentage  will  decrease  from  80  to  70 
percent  in  FY  1994. 

The  Federal  rate  payment  percentage 
for  a  hospital  paid  under  the  hold- 
harmless  payment  methodology  is  based 
on  the  hospital's  ratio  of  new  capital 
costs  to  total  capital  costs.  The  average 
Federal  rate  payment  percentage  for 
those  hospitals  receiving  a  hold- 
harmless  payment  for  old  capital  will 
increase  from  14.21  percent  to  22.88 
percent.  We  estimate  the  percentage  of 
hold-harmless  hospitals  paid  based  on 
100  percent  of  the  Federal  rate  will 
decrease  from  31  percent  to  26  percent. 

We  are  proposing  no  changes  in  our 
exceptions  policies  in  FY  1994.  As  a 
result,  the  minimum  payment  levels 
would  be: 

•  90  percent  for  sole  community 
hospitals: 

•  80  percent  for  urban  hospitals  with 
100  or  more  beds  and  a  disproportionate 
share  patient  percentage  of  20.2  percent 
or  more;  or. 

•  70  percent  for  all  other  hospitals. 


We  estimate  that  exceptions  payments 
will  increase  from  0.6  percent  of 
payments  to  4.3  percent  of  payments  in 
FY  1994.  The  projected  distribution  of 
the  payments  is  shown  in  the  table 
below; 

Estimated  FY  1994  Exceptions 
Payments 


Type  of  hospital 

No.  of  hos- 
pitals 

Percent  of 
exceptoons 
paymsnts 

LowCapitai 

Cost  

Htgh  Capitai 

Cost  

312 
146 

78 
22 

Total 

458 

100 

C.  Cross-Sectional  Comparison  of 
Capital  Prospective  Payment 
Meth  odologies 

Table  V  presents  a  cross-sectional 
summary  of  hospital  groupings  by 
capital  prospective  payment 
methodology.  This  distribution  is 
generated  by  our  actuarial  model. 


Table  V.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  hospitals  Receiving 

Capital  PAYMErrrs 


(t)  Total  No. 
or  hospitals 


(2)  HoW-harmlass 


Percentage 
paid  hold- 
harmless 
(A) 


Percentage 

paid  fuUy 

federal  (B) 


(3)  Percent- 
age paid 
fuly  pro- 
spective 
rate 


By  Geographic  Location 


All  hospitals 

Large  urt)an  areas  (populations  over  1  miltion)  .._ 

Other  urtjan  areas  (populations  of  1  million  or  fewer) 

Rural  areas  „ 

UrtMin  hospitals ^ „ 

0-99  beds 

100-199  beds _ 

200-299  beds 

300-499  beds _ 

500  or  more  beds 

RuraJ  hospitals  _ 

0-49  beds  _ 

50-99  bads _ 

100-149  beds „_._ 

150-199  beds 

200  or  more  beds _ „... 


5.283 
1.647 
1.309 
2.327 
2.966 
727 


610 
529 
191 
2,327 
1,175 
714 
225 
106 
107 


252 
30.7 
29.4 
189 
30.1 
27.9 
3B.6 
287 
23.8 
20.4 
18.9 
13.3 
2a7 
28.9 
20.8 
26.2 


87 

121 

11.6 

46 

11.9 

80 

109 

14.6 

157 

12.6 

4.6 

33 

46 

80 

7.5 

9.3 


661 
57.2 
590 
76.5 
58.0 
64.1 
505 
567 
60S 
67.0 
76  5 
834 
71.7 
63.1 
71.7 
645 


By  Region 


Urban  by  region „. 

New  Er»giand  

Middle  Atlantic  

South  Atlantic  

East  North  Central  .. 

East  South  Central  . 

West  North  Central  . 

West  South  Central 

P>4ountain  

Pad«c  

Puerto  Rico 

Flmal  by  region 


2.956 
172 

447 
447 
496 
166 
187 
373 
121 
497 
50 
2,327 


30.1 
16.3 
19.9 
37.1 
22.6 
41.0 
29.4 

5ai 

35.5 
235 
28.0 
18.9 


11.9 

7.0 

15.2 

150 

81 

10.8 

144 

\33 

13.2 

10.1 

4.0 

46 


58.0 
76.7 
64.9 
47.9 
694 
482 
56  1 
33.0 
51.2 
66.4 
68  0 
765 
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Table  V.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments— Continued 


New  England 

Middle  Atlantic  , 

South  Atlantic  

East  North  Central .. 
East  South  Central  . 
West  North  Central . 
West  South  Central 

Mountain 

Pacific  


(1)  Total  No. 
of  hospitals 


By  Payn>ent  Classification 


All  hospitals 

Large  urban  areas  (populations  over  1  mHlion)  

Other  urban  areas  (populations  of  1  rr^lllon  of  fewer) 

Rural  areas  

Teaching  status: 

Non-teaching  

Fewer  than  100  residents 

100  or  more  residents  

Disproportionate  share  hospitals  (DSH): 

Non-DSH  

Urban  DSH:. 

100  or  more  beds 

Less  than  100  beds 

Rural  DSH: 

Sole  Community  (SCH) 

Referral  Center  (RRC)  

Other  rural: 

100  or  mora  beds 

Less  than  100  beds  

Urtian  teaching  and  DSH: 

Both  teaching  and  DSH 

Teaching  arxl  no  DSH !....!!!!!!!!!!!!! 

No  teaching  and  DSH  ^ !..!!!!!!"!! 

No  teaching  and  no  DSH  !.""""" 

Rural  hospital  types:  "  " 

Non-special  status  hospitals 

RRC 

SCH  !""""""ZZZI 

Medicare-dependent  hospitals  (MDH) .."!!!!!!!!!!!!!! 

SCH  or  MDH  „ 

Type  of  ownership: 

Voluntary 

Proprietary  .......Z 

Government 


Medicare  utilisation  as  a  percent  of  inpatient  days: 
0-25 „ ' 


25-60... 
50-65... 
Over  65 


53 
85 
303 
313 
292 
542 
363 
226 
145 


(2)  Hold-harmless 


Percentage 
paid  hold- 
harmless 
(A) 


5.283 
1,820 
1.424 
2,039 

4.248 
817 
218 

3,533 

1.258 
112 

109 
40 

69 
162 

583 

402 

787 

1.472 

1.150 
135 
556 

164 
757 

3.037 

778 

1.468 

310 
1,624 
2,296 
1,003 


7.5 
12.9 
22.1 
14.4 
26.0 
13.8 
24.0 
20.8 
19.3 


Percentage 

paid  fully 

federal  (B) 


25.2 
30.3 
28.2 
18.5 

26.0 
23.0 
17.0 

23.2 

31.0 
28.6 

18.3 
30.0 

36.2 
19.8 

23.0 
20.1 
36.6 
30.6 

15.8 
26.7 
22.8 
14.6 
21.3 

23.9 
50.0 
14.6 

25.8 
28.8 
24.5 
20.5 


9.4 
8.2 
6.3 
3.8 
6.5 
3.0 
6.3 
2.7 
0.7 


(3)  Percent- 
age paid 
fiHly  pro- 
spective 
rate 


8.7 
12.1 
10.9 

4.1 

7.8 
12.6 
11.5 

7.9 

12.6 
4.5 

1.8 
5.0 

7.2 
4.9 

12.3 
12.7 
11.6 
11.0 

4.7 
7A 
2.9 
3.0 
2.9 

9.7 

12.0 

5.0 

7.4 
9.8 
8.9 
7.0 


83.0 
78.8 
71.6 
81.8 
67.5 
83.2 
69.7 
76.5 
80.0 


66.1 
57.6 
60.9 
77.4 

66.2 
64.4 
71.6 

68.9 

56.4 
67.0 

79.8 
65.0 

56.5 
75.3 

64.7 
67.2 
51.8 
58.4 

79.5 
65.9 
74.3 
82.3 
75J 

66.4 
38.0 
80.4 

66.8 
61.4 
66.6 
72.5 


As  we  explain  in  Appendix  B,  we 
were  not  able  to  determine  a  hospital- 
specific  rate  for  19  of  the  5,302  hospitals 
in  our  data  base.  Consequently,  the 

Eayment  methodology  distribution  is 
ased  on  5,283  hospitals.  These  data 
should  be  fully  representative  of  the 
payment  methodologies  that  will  be 
applicable  to  hospitals. 

The  cross-sectional  distribution  of 
hospital  by  payment  methodology  is 


provided  by:  (1)  Geographic  location,  (2) 
region,  and  (3)  payment  classification. 
This  provides  an  indication  of  what 
percentage  of  hospitals  within  a 
particular  hospital  grouping  will  be  paid 
under  the  fully  prospective  payment 
methodology  and  imder  the  hold- 
harmless  methodology. 

Table  V  indicates  ffiat  66.1  percent  of 
hospitals  are  paid  imder  the  fully 
prospective  payment  methodology. 


(This  does  not  include  low  cost 
hospitals  that,  following  a  hospital- 
specific  rate  determination,  are  now 
paid  under  the  hold-harmless  payment 
methodology.)  As  expected,  a  relatively 
higher  percentage  of  rural  and 
governmental  hospitals  (76.5  percent 
and  80.4  percent,  respectively),  are 
being  paid  on  the  fully  prospective 
methodology.  This  is  a  reflection  of 
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iheir  lower  than  average  capital  costs 
per  case.  In  contrast,  only  38  percent  of 
proprietary  hospitals  are  being  paid 
under  the  fully  prospective 
methodology.  As  we  noted  in  the 
August  30. 1991  final  rule  (56  FR 
43430),  we  found  that  62.7  percent  of 
proprietary  hospitals  have  a  capital  cost 
per  case  above  tne  national  average  cost 
per  case. 

D.  Cross-Sectional  Analysis  of  Changes 
^  Aggregate  Payments 

We  used  our  actuarial  model  to 
estimate  the  potential  impact  of  our 
proposed  changes  for  FY  1994  on  total 
capital  payments  per  case  using  a 
universe  of  5,283  hospitals.  The 
individual  hospital  payment  parameters 
are  taken  from  the  best  available  data, 
including:  the  June  30, 1992  and 
December  31, 1992  updates  to  the 
Provider-Specific  file,  cost  report  data, 
and  audit  information  supplied  by 
intermediaries.  Table  VI  presents  a 
comparison  of  payments  per  case  for  FY 
1993  and  FY  1994.  It  also  presents  the 
portion  of  total  percentage  change  in 
payments  that  can  be  attributed  to 
Federal  rate  changes.  Federal  rate 
(ihanges  include  ^e  5.37  percent 
decrease  in  the  Federal  rate,  a  2.0 
percent  increase  in  case  mix,  changes  in 
the  adjustments  to  the  Federal  rate  (for 
example,  the  effect  of  the  new  hospital 
wage  index  and  reclassifications  by  the 
Medicare  Geographic  Classification 
Review  Board  on  the  geographic 
adjustment  factor.  The  residual  increase 
over  the  change  attributable  to  the 
Federal  rate  changes  can  be  attributed  to 
the  effects  of  transition  changes,  which 
include:  the  change  from  20  percent  to 
30  percent  in  the  portion  of  the  Federal 
rate  for  fully  prospective  hospitals,  the 
hospital-specific  rate  update,  changes  in 
the  proportion  of  new  to  total  capitel  for 
bold-harmless  hospitals,  changes  in  old 
capital  (for  example,  obligated  capital 
put  in  use),  hospital-specific  rate 
redeterminations,  and  exceptions.  The 
Comparisons  are  provided  by:  (1) 


Geographic  location  and  (2)  payment 
classification  and  payment  region. 

The  simulation  results  show  that,  on 
average,  payments  per  case  can  be 
expected  to  increase  3.8  percent  in  FY 
1994.  The  results  show  that  the  effect  of 
the  Federal  rate  changes  alone  is  to 
decrease  payments  by  1.3  percent 
However,  the  decrease  attributable  to 
the  Federal  rate  changes  is  more  than 
offset  by  a  4.1  percent  increase 
attributable  to  the  effects  of  transition 
changes  and  the  increase  in  the  budget 
neutrality  target 

By  geographic  location,  urban 
hospitals  can  be  expected  to  experience 
a  higher  rate  of  increase  than  rural 
hospitals  (4.1  percent  to  2.3  percent). 
Urban  hospitals  Will  lose  slightly  less 
than  rural  hospitals  (-1.2  percent 
compared  to  - 1.9  percent)  tram  the 
Federal  rate  changes.  Urban  hospitals 
will  also  gain  more  than  rural  hospitals 
(5.3  percent  compared  to  4.2  percent) 
from  the  effects  of  transition  changes. 

By  region,  urban  hospitals  of  the  East 
South  Central  region  have  the  highest 
rate  of  increase  (14.3  percent,  of  which 
- 1.3  percent  is  due  to  Federal  rate 
changes  and  15.6  percent  to  the  effects 
of  transition  changes).  Rural  hospitals  of 
the  same  region  fare  worst:  these 
hospitals  will  experience  a  1.0  percent 
decline  in  payments,  of  which  -2.6 
percent  is  attributable  to  Federal  rate 
changes  and  1.6  percent  to  the  effects  of 
transition  changes. 

By  type  of  ownership,  voluntary 
hospitals  are  projected  to  have  the 
highest  rate  of  increase  (4.2  percent,  of 
which  - 1.2  percent  is  due  to  Federal 
rate  changes  and  5.4  percent  to  the 
effects  of  transition  changes).  Payments 
to  proprietary  hospitals  will  increase  2.6 
percent  ( - 1.0  percent  is  due  to  the 
Federal  rate  changes  and  3.6  percent  to 
the  effects  of  transition  changes)  and 
payments  to  government  hospitals  will 
increase  3.0  percent  (-1.7  percent  is 
due  to  Federal  rate  changes  and  4.7 
percent  to  the  effects  of  transition 
changes). 


Section  1886(d)(10)  of  the  Act 
established  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB). 
Hospitals  may  apply  for  reclassification 
for  the  purpose  of  obtaining  another 
area's  wage  index  value,  standardized 
payment  amount,  or  both.  Although 
there  is  only  a  single  national  Federal 
capital  rate,  a  hospital's  geographic 
classification  for  purposes  of  the 
operating  standardized  amount  does 
affect  a  hospital's  capital  payments  as  a 
result  of  the  large  urban  add-on  and  the 
disproportionate  share  adjustment  for 
urban  hospitals  with  100  or  more  beds. 
Reclassification  for  wage  index 
purposes  affects  the  geographic 
adjustment  factor  since  that  factor  is 
constructed  fit>m  the  hospital  wage 
index. 

To  present  the  effects  of  geographic 
reclassification  for  FY  1994  compared  to 
FY  1993,  we  show  the  average  payment 
percentage  increase  for  hospitals 
reclassified  in  each  fiscal  year  and  in 
total.  For  FY  1994  reclassifications,  we 
are  indicating  those  hospitals 
reclassified  for  standardized  amount 
purposes  only,  for  wage  index  purposes 
onlv  and  for  both  fectors.  The 
reclassified  groups  are  compared  to  all 
other  nonreclassified  hospitals.  These 
categories  are  further  identified  by 
urban  and  rural  designation. 

Hospitals  reclassifiud  during  FY  1994 
as  a  whole  are  projected  to  experience 
a  3.3  percent  increase  in  payments 
( -0.9  attributable  to  Federal  rate 
changes  and  4.2  percent  attributable  to 
the  effects  of  transition  changes). 
Because  of  the  effects  of  transition 
changes,  nonreclassified  hospitals  will 
gain  more  (3.9  percent)  than  reclassified 
hospitals  (3.3  percent)  overall.  While 
nonreclassified  hospitals  will  lose 
slightly  more  (-1.3  percent  compared 
to  -0.9  percent)  than  reclassified 
hospitals  from  the  Federal  rate  changes, 
they  will  gain  significantly  more  (5.2 
percent  to  4.2  percent)  from  the  effects 
of  transition  changes. 


Table  VI.— Comparison  of  Total  Payments  Per  Case 

(FY  1993  Payments  Compared  to  FY  1994  Payments] 


No.  o(  hos- 
pitals 


Average  FY 
1993  pay- 
ments/case 


Average  FY 
1994  pay- 
ments/case 


Ail  char>g«s 


Porboo 

attit>utat>ie 

to  Federal 

rata  char)g« 


By  Geographic  Location 


AM  hospitals  „ 

Large  urban  areas  (populations  over  1  mlWon) 

Other  uft>an  areas  (popuialiont  of  1  miUion  of  fewer) 

Rural  areas „ „ 

Utban  hosoltais  

0-99t)ed8 


5.283 
1,647 
1309 
2.327 
2.056 
727 


623 
707 
627 
419 
673 
512 


647 
742 
644 
429 
700 
530 


3.8 
5.1 
2.6 
23 
4.1 
3J 


-1.3 
-0.9 
-1.5 
-1.9 
-1.2 
-0.8 
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Table  VI.— COMPAfwsoN  of  Total  Payments  Per  Case— Continued 

[FY  1993  Paymente  Compafed  to  FY  1994  Payments) 


100-199  beds 

200-299  beds 

300-499  beds 

500  or  more  beds 

RuraJ  hospitals 

0-49  beds 

50-99  beds 

100-149  beds , 

150-199  beds  

200  or  more  beds  . 


No.  of  hos- 
pitals 


899 

610 
529 
191 
2.327 
1.175 
714 
225 
106 
107 


Average  FY 

1993  pey- 

ments/case 


By  Region 


Urban  by  Region  

New  England _ 

Middle  Atlantic 

South  Atlantic 

East  North  Central .. 
East  South  Central  . 
West  North  Central . 
West  South  Central 

Mour>tain 

Pacific 

Puerto  Rico 

Rural  by  Region „.. 

New  England 

Middle  Atlantic 

South  Atlantic  _ 

East  North  Central  .. 
East  South  Central  . 
West  North  Central . 
West  South  Central 

Mountain 

Pacific 


••••»••••••••«•  I 


2.956 
172 
447 
447 
496 
166 
187 
373 
121 
497 
50 
2.327 
53 
85 
303 
313 
292 
542 
363 
226 
145 


By  Payment  Classification 


All  hospitals _ „ 

Large  urtwi  areas  (populations  over  1  niHkan)  "Z"Z 
Other  urban  areas  (populations  of  1  miUion  of  fewer) 

Rural  areas „ „. 

Teaching  Status:  " 

Norvteaching „ . 

Fewer  than  100  Residents Z!!~ 

100  or  more  Residents 


Disproportionate  share  hospitals  (DSH): 

Non-OSH 

Urban  DSH: 

100  or  rrxxe  beds 

Less  than  100  beds  .,„ 

Rural  DSH: 

Sole  Community  (SCH) 

Referral  Center  (RRC) 

Other  Rural: 

100  or  more  beds 

Less  than  100  beds 

Urben  teechlng  and  DSH: 
Both  teaching  and  DSH  . 

Teaching  and  no  DSH 

No  teaching  and  DSH 

No  teaching  and  no  DSH 

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC ^..., 

SCH „.... 


Medicare-dependent  hosplMs  (MDH) 
SCHorMOH 


5.283 
1.820 
1.424 
2.039 

4.248 
817 
218 

3333 

1.258 
112 

109 
40 

69 
162 

583 

402 

787 

1.472 

1.150 
135 
556 

164 
757 


633 
644 
677 
805 

419 
305 
388 
461 
430 
528 


AvecageFY 
1994  pay- 
ments/case 


673 
609 
678 
686 
626 
630 
664 
762 
732 
722 
289 
419 
420 
422 
453 
401 
413 
372 
422 
467 
453 


623 


613 
414 

562 
649 
862 

584 

700 
463 

390 
517 

440 
317 

751 
669 
628 
612 

363 
498 
416 
327 
428 


654 

664 
701 
860 
429 
322 
398 
483 
434 
523 


AB  changes 


Portion 

attibutable 

to  Federal 

rate  change 


700 
651 
701 
712 
662 
720 
659 
768 
749 
745 
294 
429 
440 
428 
458 
420 
409 
382 
430 
504 
468 


647 
732 
629 
422 

581 
669 
920 

602 

736 
478 

426 
519 

432 

313 

779 
706 
671 
620 

367 
488 
441 
338 

451 


3.3 
3.1 
3.6 
6.7 
2.3 
5.6 
2.5 
4.7 
0.9 
-1.0 


4.1 
6.8 
3.5 
3.8 
5J 
14.3 

-0.8 
0.8 
2.4 
3.2 
1.5 
2.3 
4.8 
1.4 
1.2 
4.6 

-1.0 
2.8 
2.0 
7.9 
3.2 


3J 
4.9 
^6 
1.9 

3.4 
3.1 
6.7 

3.0 

5.0 
3.2 

9.2 

0.4 

-1.6 
-1.3 

3.8 
5.6 
6.9 
1.3 

14) 
0.1 
6.0 
3.4 
6.3 


-1.0 
-1.2 
-1.2 
-1.3 
-1.9 
-1.9 
-1.7 
-1.6 
-1.6 
-2A 


-1.2 
-1.3 
-0.5 
-1.1 
-1.8 
-U 
-1.6 
-1.6 
-1.3 
-1.0 
-0.2 
-1.9 
-1.2 
-1.4 
-1.7 
-2.2 
-2.6 
-1.2 
-2.0 
-1.4 
-2.1 


-1.3 
-1.0 
-1.5 
-^0 

-1.2 
-1.4 
-1.2 

-^2 

-1-3 
-1.2 

-1.1 
-1.9 

-a4 

-2J3 

-1.4 
-1.2 

-1.1 
-OJ 

-22 
-2.3 

-14 
-2.0 
-1i 


Federal  Register  /  Vol.  58,  No.  100  /  Wednesday.  May  26.  1993  /  Proposed  Rules  30435 


Table  VI.— Comparison  of  Total  Payments  Per  Case— Continued 

[FY  1993  Payments  Compared  to  FY  1994  Payments] 


Hospitals  Redassilied  by  the  Medicare  Geographic  Classification  Re- 
view Board: 
Reclassification  Status  CXjfIng  FY93  and  FY94: 

Redassifled  during  l)om  FY93  and  FY94 

Redassifled  during  FY94  only „ 

Reclassified  during  FY93  only 

FY94  Reclassifications: 

Afl  Reclassified  Hospitals 

All  Nonredassified  Hospitals 

All  Urban  Redassifled  Hospitals 

Urt)an  Nonredassified  Hospitals 

All  Redassifled  Rural  Hospitals 

Rural  Nonredassified  Hospitals 

Otfw  Redassifled  Hospitals  (Section  1886(D)(8)(B)) 

type  of  Ownersiiip: 

Voluntary  „ _ _. 

1 1    Proprietary 

I )    Government „„..; „ 

Medicare  Utiiization  as  a  Percent  o(  Inpatient  Days: 

0-25 

25-50 „ „ 

50-65 

Ow  65 ... 


No.  o(  hos- 
pitals 


541 
128 
687 

672 
4,584 

207 
2.749 

46S 

1.835 

27 

3.037 

778 

1.468 

310 
1.624 
2.296 
1,003 


Average  FY 
1993  pay- 
ments/case 


577 

590 
514 

579 
630 
694 
672 
472 
394 
447 

631 
710 
510 

662 
699 
586 
539 


Average  FY 
1994  pay- 
merits/case 


594 
626 
538 

598 
654 
712 
700 
493 
399 
445 

657 
728 
525 

705 
721 

613 
549 


All  changes 


2M 
6.2 

4.6 

3.3 
3J 
^6 

4.2 

4.4 

1.2 
-0.5 

4.2 

2.6 
3J) 

65 

3.2 
4.6 

1.8 


Portion 

atdtxjtabte 

to  Federal 

rate  change 


•1.0 

0.0 

■1.7 

-0.9 
■1.3 
■0.9 
•1.2 
■0.8 
■2.5 
■0.3 

-1.2 
-1.0 
•1.7 

-0.8 
■1.3 
■1.3 
■0  9 


B.  Cross-Sectional  Analysis  of  Changes 
in  the  Federal  Rate 

The  analysis  in  Table  Vn  examines 
the  impact  of  following  changes  in  the 
Federal  rate  set  forth  in  section  HI  of  the 
ekddendum  to  this  proposed  rule — 

•  The  effects  of  the  annual 
reclassification  of  DRGs  and  the 
recalibration  of  the  DRG  weights 
required  by  section  1886(d)(4)(C)  of  the 
Act  (column  4). 

•  The  effects  of  changes  in  the 
geographic  adjustment  actor  (column 
5). 

•  The  effects  of  all  changes,  including 
those  separately  displayed  in  columns  4 
and  5. 

To  estimate  the  impact  of  DRG 
changes  and  changes  due  to  the 
gaographic  adjustment  factor,  we 
simulated  payments  based  on  100 
percent  of  the  Federal  rate.  Thus,  the 
simulation  in  Table  Vn  is  not 
representative  of  changes  in  capital 
prospective  payment  system  payments 
from  FY  1993  to  FY  1994.  Rather,  it 
reflects  the  percentage  change  in 
payments  for  hospitals  receiving  100 
percent  of  the  Federal  rate.  For  other 
hospitals,  it  reflects  the  percentage 
change  in  the  Federal  rate  portion  of  the 
payments,  holding  the  proportion  of  the 
Federal  rate  payment  constant.  UnUke 
the  Federal  rate  payment  change  in 
Table  VI,  the  analysis  in  Table  Vn  does 
not  include  any  increase  in  Federal  rate 
payments  attributable  to  anticipated 
increases  in  the  case-mix  index. 


To  present  the  effects  of  the  separate 
policy  changes  displayed  In  columns  4 
and  5,  we  added  each  change 
incrementally,  so  that  the  percentages  in 
each  column  represent  the  differences 
in  payment  relative  to  the  previous 
column.  The  baseline  for  comparison  is 
an  FY  1994  system  absent  any  of  the 
changes  above.  For  example,  column  4 
displays  the  impact  of  DRG 
reclassifications  and  recalibration 
relative  to  estimated  FY  1994  payments 
absent  these  changes.  Similarly,  column 
5  shows  the  impact  of  the  changes  in  the 
geographic  adjustment  factor  over  and 
above  the  changes  resulting  from  DRG 
reclassiHcations  and  recalibration.  The 
changes  in  the  geographic  adjustment 
factor  result  from  tiie  combined  effect 
on  the  hospital  wage  index  of  the  new 
MSAs.  updated  wage  data,  and 
geographic  reclassifications.  Column  6 
displays  the  combined  changes  from  the 
previous  columns,  as  well  as  the  effects 
of  other  factors  affecting  Federal  rate 
payments.  The  other  factors  include:  the 
change  in  the  standard  Federal  rate,  the 
effect  of  the  new  MSAs  and  geographic 
reclassifications  on  large  urban  status, 
and  an  increase  in  outlier  payments 
from  4.5  to  5.4  percent  of  total  DRG 
payments.  Column  6  compares 
estimated  FY  1994  Federal  rate 
payments  to  estimated  FY  1993  Federal 
rate  payments.  Thus,  only  the  last 
column  reflects  the  effects  of  all 
quantifiable  policy  changes  on 


simulated  FY  1994  Federal  rate 
payments. 

The  table  shows  that  Federal  rate 
payments  can  be  expected  to  decrease 
4.6  percent  overall4)rior  to 
consideration  of  any  increase  in  the 
case-mix  index.  This  decrease  is  due  to 
the  5.4  percent  decrease  in  the  Federal 
rate,  which  is  partially  offset  by  the  0.9 
percent  increase  in  outlier  payments. 

The  table  also  shows  the 
distributional  effects  of  the  changes  in 
Federal  rate  payments  from  DRG 
reclassifications  and  recalibration,  and 
from  changes  in  the  geographic 
adjustment  factor  due  to  the  new 
hospital  wage  index  and  geographic 
reclassifications.  The  DRG  changes  are 
expected  to  produce  only  minimal 
effects  on  the  distribution  of  Federal 
rate  payments  and  parallel  the  effects  of 
the  same  changes  on  operating 
payments.  The  highest  gain  from  DRG 
reclassifications  and  recalibration  is 
projected  at  0.3  percent  (for  urban 
hospitals  in  Puerto  Rico),  while  the 
largest  loss  is  projected  at  -0.2  percent 
(for  small  rural  hospitals,  for  Medicare- 
dependent  hospitals,  and  for  rural 
hospitals  in  Puerto  Rico). 

Tne  geographic  adjustment  factor 
changes  are  in  relation  to  the  FY  1993 
geographic  adjustment  factor  based  on 
FY  1993  geographic  reclassifications. 
The  increase  in  Federal  rate  payments  to 
large  urban  hospitals  is  largely 
attributable  to  the  new  wage  data;  the 
decreases  in  payments  to  other  urban 
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and  rural  hospitals  reflect  the  combined 
effect  of  the  new  wage  data  and  fewer 
geographic  reclassifications  for  purposes 
of  the  hospital  wage  index.  Hospitals 
that  are  reclassified  for  FY  1994  only  are 
expected  to  experience  a  4.1  percent 
increase  in  payments  fi-om  the  effects  of 
geographic  reclassification.  Hospitals 
reclassified  only  during  FY  1993  will 
experience  a  1.3  percent  decrease  in 
payments.  Rural  hospitals  reclassified 
for  the  standardized  amount  only  will 
experience  the  largest  decline  ( - 1.8 
percent)  from  the  effects  of  geographic 
reclassification.  Many  of  these  hospitals 
were  reclassified  for  purposes  of  the 


wage  index  in  FY  1993,  thus  impacting 
on  the  geographic  adjustment  factor. 
(Reclassification  for  purposes  of  the 
standardized  amount  has  no  effect  on 
the  geographic  adjustment  factor.) 
Reclassified  hospitals  as  a  group  are 
expected  to  experience  a  0.5  percent 
increase  in  payments  fi'om  the  effects  of 
changes  in  Uie  geographic  adjustment 
factor.  Nonreclassified  hospitals  as  a 
group  will  experience  a  decline  of  0.1 
percent  In  payments  from  the  effects  of 
reclassifications. 

Because  of  the  impact  on  ruial 
hospitals  of  the  changes  in  the 
geographic  adjustment  factor,  urban 


hospitals  will  experience  a  lower  (-4.2 
percent)  overall  decrease  in  Federal  rate 
payments  than  rural  hospitals  { -  7.3 
percent).  By  region,  urban  hospitals  In 
Puerto  Rico  will  experience  the  greatest 
decrease  (-9.3  percent),  while  rural 
hospitals  in  Puerto  Rico  will  experience 
the  smallest  decrease  ( -  0.6  percent).  By 
payment  classification,  hospitals 
reclassified  during  FY  1994  only  will 
experience  the  smallest  decrease  ( -0.9 
percent),  while  rural  nonreclassified 
hospitals  will  experience  the  largest 
decrease  { -  8.6  percent). 


Table  VIL— Comparison  of  Federal  Rate  Payment  Changes 


(By  geographic  kxatfon) 


AJI  hosprtals  

Large  uftMn  areas  (poputetions  over  1  miUlon) 

Other  urtjan  areas  (populattorts  of  1  millioo  or  fewer) 

Rural  areas „ 

Hospitals  changirtg  MSA  du«  to  1990  census: 

Rural  to  urban „ 

Urban  to  rural  „ 

Other  \jtban  to  large  urt)an _ 

Urban  hospitals 

0-99  beds  ._ 

100-199  beds 

200-299  beds 

300-499  beds 

500  or  more  beds 

Rural  hospitals  

0-49  beds 

50-99  beds 

100-149  beds 

150-199  beds 

200  or  more  beds 

Uft>an  by  reglort; 

New  EnglarxJ  .^ 

M»d(«e  Atlantic 

South  Atlantic  

East  North  Central 

East  South  Central 

West  North  Central 

West  Sooth  Central  

Mountain 

Pacjlte 

Puerto  Rteo „ 

Rural  by  Region: 

New  England  

Mtddle  AtJarttc 

South  Attantic „ 

East  North  CentraJ 

East  Sooth  Central 

West  North  Central 

West  South  Central 

Mountain 

Padfic  

Puerto  Rteo 


(1)  Number 
of  hospitals 


5,302 
1.654 
1,316 
2,332 

107 

20 

161 

2,870 

741 

899 

610 

529 

191 

2,332 

1,179 

715 

225 

106 

107 

172 
447 
450 
498 
166 
187 
376 
123 
501 
50 

53 
85 
304 
313 
293 
542 
366 
226 
146 
5 


(2)  Pay- 
ment per 
case  Fy93 


652 
742 
645 
454 

514 
537 
662 
701 
507 
609 
667 
731 
863 
454 
379 
423 
471 
485 
539 

725 
746 
674 
684 
619 
696 
661 
706 
789 
286 

524 
494 
468 
461 
423 
426 
424 
474 
540 
216 


(3)Pay- 

mentper 

caseFY94 


622 

716 
611 
421 

519 
450 
666 
671 
486 
582 
637 
702 
828 
421 
349 
392 
440 
448 
500 

693 
731 
646 
645 
593 
656 
630 
673 
755 
260 

603 
466 
434 
423 
390 
400 
388 
435 
502 
214 


(4) 

Recalibration 

char)ge 


OO 
0.1 

0.6 

-0.1 

0.0 
0.0 
0.1 
0.1 

-0.1 

OJH 

0.1 

0.1 

0.1 

-0.1 

-0.2 

-0.1 

0.0 

0.0 

0.0 

0.0 
0.1 
0.0 
0.1 
0.0 
0.0 
0.1 
0.0 
0.0 
0.3 

0.0 

0.0 

0.0 

0.0 

-0.1 

-0.1 

-0.1 

-0.1 

0.0 

-0.1 


(5)  Geo- 
graphic ad- 
justment 
factor 


0.0 

1.1 

-0.8 

-2.4 

6.9 

r12.2 

54 

0.4 

0.7 

0.2 

0.0 

0.6 

0.5 

-2.4 

-2.5 

-2.4 

-1.3 

-3.0 

-2.8 

0.7 

2.8 

0.3 

-1.1 

0.1 

-1.2 

-0.9 

-OJ 

0.3 

2.5 

1.2 
-0.3 
-Z4 
-3.0 
-3.1 
-1.2 
-3.0 
-3.6 
-2.1 
13.0 


(By  Paymerrt  Oasslficatlon) 


(6)  All 
changes 


-4.6 
-3.5 
-5.2 
-7.3 

1.0 
-16.2 

0.6 
-4.2 
-42 
-4.4 
-4.5 
-4.0 
-4.1 
-7.3 
-7JB 
-7.4 
-6.4 
-7  A 
-72 

-4.3 
-2.1 
-4.1 
-5.6 
-4.2 
-5.7 
-4.7 
-4.6 
-4.4 
-9.3 

-3.9 
-5.8 
-72 
-M 
-7.9 
-6.2 
-8.4 
-8.2 
-7 JO 
-0.6 


AJI  Hospitals  .„.: 

Large  urt>an  areas  (popuitfions  over  1  miMon)  .__™ 

Other  urban  areas  (popuiadons  of  1  miOort  or  fewer) 
Rural  areas „.  „ 


6,302 

652 

622 

0.0 

0.0 

-4.6 

1,827 

733 

707 

0.1 

1.1 

-ao 

1.431 

630 

596 

0.0 

-0.9 

-6.4 

2,044 

450 

416 

-0.1 

-2.9 

-7.6 
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Table  VII.— Comparison  of  Federal  Rate  Payment  Changes— Continued 


(By  geographic  location) 


Teaching  status: 

Non-teaching  

Fewer  than  100  residents 

100  Of  mors  residents  „ 

Otsproportionats  share  hospitals  (dsh): 

Rurai  non-dah 

UrtMn  noTHteh  „ , 

Urban  dsh  100  beds  or  more , 

Urban  teaching  and  dsh: 

Both  teaching  and  dsh  „ 

Teaching  and  no  dsh 

No  teaching  and  dsh  ^ „.. 

No  teaching  and  no  dsh  

Rural  hoepttal  types: 

Nonspedal  status  hospitals 

RRC „ 

scH „ ;.;. 

Medicare-dependent  hospitals  (MOH) 

SCH  and  RRC „.„   . , 

SCH  and  MDH 

Type  of  ownership: 

Voiuntary ^. , 

Proprietary 

Government 

Medicare  utiUzalion  as  a  percent  of  Inpattent  daws: 

0-25 _ 

25-«0 

50-65  

Overes  .. 

Unknown 


(1)  Number 
ofhoapitafis 


4.267 
817 
216 

2.044 

972 

2286 

932 
53 

1,354 
919 

1,155 
135 
556 

164 

37 

757 

3.054 

780 

1.468 

313 

1,624 

2.296 

1,003 

66 


(2)P«y 

mentpler 

cassFT93 


564 

705 
964 

450 
494 
706 

785 
581 
626 
490 

415 
531 
428 

381 
528 
442 

670 
619 
590 

765 
732 
612 
546 

797 


(3)  Pay- 

mentper 

caseFY94 


538 
672 
926 

416 
471 
678 

752 
555 

600 
467 

382 

491 
397 
352 
487 
409 

640 
593 
555 

733 
698 
583 

520 
754 


Recaiibration 
change 


0.0 
0.1 
0.1 

-0.1 

-0.1 

0.1 

0.1 
-0.1 

0.0 
-0.1 

-0.1 
0.0 

-0.1 

-0.2 
0.0 

-0.1 

0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 
0.1 


(5)  Geo- 

graphic  ad- 

)ustJimrit 

tactor 


(By  payTT>en<  classification)  hospitals  reclassified  by  the  medcare  geographic  review  board 


Reclassification  status  during  FY93  and  FY94 

Reclassified  during  both  FY93  and  FY94  ... 

Reclassified  during  FY94  only 

RedassHled  during  FY93  only 
FY  94  redassNIcations 

Afl  redassWed  hosp 

AH  nonrBclassWed  hospitais  ... 

Urban  redasstfied  hospitals .. 

Urban  nonreciassilied  hospitais „„ 

Rural  redassffied  hospitals _., 

Rural  nonreciassified  hospitals ^. 

Other  redassHied  hospitais  (section  1886(OX8)(B)) 


541 

601 

128 

562 

702 

591 

672 

596 

4,603 

660 

207 

704 

2,763 

701 

465 

496 

1.840 

434 

27 

505 

574 

557 
556 

572 
629 
681 
671 
472 
397 
485 


0.0 
0.0 
0.1 

0.0 
0.0 
0.1 
0.1 
0.0 
-0.1 
-0.1 


■02 
0.0 
0.7 

-2.9 
0.2 
0.4 

0.3 
0.4 

0.5 
0.2 

-2.9 
-3.4 
-2J> 
23 
-3.3 
■2JS 

0.1 

0.1 

-OJ 

0.8 
0.0 
-0.1 
0.0 
0.7 


0.0 

4.1 
-1.3 

0.5 
-0.1 
0.8 
03 
0.1 
-3.8 
2.7 


(6)AII 
changes 


-4.9 
-4.6 
-4.0 

-7.6 
-4.6 
■42 

-4  J 

-4.4 
-4.1 
-4.7 

-72 
■7.6 
-7.1 
-7.6 
-7.9 
-7.4 

-4.5 
-4.1 
-5.8 

-4.1 
-4.5 

-4.7 
-4.7 
-5.4 


-4.4 

-0.9 
-6.0 

-4.0 
-47 
-3.4 
-4.3 
-4J 
-8.6 
-3.9 


Appendix  B— Technical  Appendix  on  the 
Capital  Aoqulaltlon  Model  and  Budget 
Neutrality  AcQustntent 

Section  1886(g)(1)(A)  of  the  Act 
requires  that  for  FY  1992  through  FY 
1995  aggregate  prospective  payments  for 
operating  costs  under  section  ie86(d) 
and  prospective  payments  for  capital 
costs  under  section  1886(g)  of  the  Act  be 
reduced  each  year  in  a  manner  that 
results  in  a  10  percent  reduction  of  the 
amount  that  would  have  been  payable 
on  a  reasonable  cost  basis  for  capital- 
related  costs  in  that  year.  Under 
§  412.352.  the  10  percent  reduction  is 
generated  entirely  from  the  capital 
prospective  payments.  A  budget 
neutrality  adjustment  factor  is  applied 
to  the  Federal  rate  and  hospital-specific 


rate  so  that  total  capital  payments  for  FY 
1992  through  FY  1995  equal  90  percent 
of  Medicare  inpatient  capital  costs  in 

each  year. 

To  calculate  the  budget  neutraUty 
adjustment,  we  must  be  able  to  project 
the  rate  at  which  old  capital  will  be 
depreciated  and  written  off  and  at 
which  new  capital  will  be  acquired  and 
depreciated.  (Old  capital  costs  are 
depreciation,  lease,  interest  expenses, 
and  other  capital-related  costs  defined 
in  §412.302  that  are  in  use  or  obligated 
on  or  before  December  31. 1990.) 

In  developing  the  FY  1992 

f>rospective  payment  rates,  there  were 
imited  capital  data  available  that  could 
be  used  to  project  payments  under  the 
capital  prospective  payment  system  and 


develop  the  budget  neutrality 
adjustment  factor.  Consequently,  we 
developed  a  capital  acquisition  model 
that  relied  on  Monte  Carlo  random 
simulation  techniques  to  project  capital 
costs  for  6000  hypothetical  hospitals. 
This  model  is  described  in  detail  in  the 
August  30. 1991  final  rule  (56  FR 
43517-43522).  The  model  will  be 
referred  to  as  the  capital  acquisition 
model  in  the  following  discussion. 

Since  publication  of  the  August  30. 
1991  final  rule,  capital  data  have 
become  available  that  can  be 
incorporated  directly  into  the 
determination  of  budget  neutraUty.  In 
the  September  1. 1992  final  rule  (57  FR 
40005-40008).  we  incorporated  more 
recent  data  including  the  June  30. 1992 
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update  of  the  Provhier-Spedfic  File  that 
provides  the  data  items  needed  by  the 
PRICER  program  used  by  the 
intermediaries  to  determine  interim 
capital  payments  to  hospitals,  cost 
reports  for  cost  reporting  periods 
beginning  in  FY  1989  (PPS-6)  (that 
overlap  the  base  year  for  determining 
the  hospital-specific  rate)  and  FY  1990 
(PPS-7).  and  data  reported  by  the 
intermediaries  that  includes  the 
hospital-specific  rate  determinations 
that  have  been  made  throiigh  June  1992. 
We  propose  to  use  updates  of  these  data 
to  set  the  FY  1994  capital  rates.  The 
updated  files  include  the  Provider- 
Specific  file  as  of  June  30, 1992  and 
December  31. 1992  and  cost  reports  for 
cost  reporting  periods  beginning  in  FY 

1991  (PPS-^)  as  well  as  the  December 

1992  update  of  the  files  for  earlier  cost 
reporting  periods. 

The  available  data  sources  directly 
supply,  or  can  be  used  to  calculate,  the 
hospital-specific  rate.  For  those 
hospitals  with  capital  data  in  the 
Provider-Specific  File,  the  payment 
methodology  as  well  as  the  estimated 
FY  1992  and  FY  1993  hold-harmless 
amounts  and  new  capital  ratios  for 
hospitals  paid  under  the  hold-harmless 
payment  methodology  are  also 
available. 

The  available  data  still  lack  certain 
items  which  are  required  for  the 
determination  of  budget  neutrality. 
These  items  are  the  hospital's  new 
capital  costs  for  each  year,  its  old  capital 
costs  for  each  year,  and  the  obligated 
capital  amounts  that  will  be  put  in  use 
for  patient  care  services  and  recognized 
as  old  capital  each  year. 

For  FY  1993,  we  implemented  an 
integrated  model  that  starts  with  the 
available  data  for  existing  hospitals  and 
back-fills  the  missing  items  with  results 
from  the  capital  acquisition  model  that 
was  used  to  develop  the  FY  1992 
payment  rates.  We  propose  to  continue 
using  this  integrated  model.  Since 
hospitals  under  alternative  payment 
system  waivers  are  currently  excluded 
from  the  capital  prospective  payment 
system,  we  excluded  these  hospitals 
{hospitals  in  Maryland  and  hospitals  in 
the  Finger  Lakes  Area  Hospital 
Corporation  in  New  York)  from  our 
model. 

We  have  not  modified  the  parameters 
of  the  FY  1992  capital  acquisition 
model;  however,  we  analyzed  several 
capital  growth  patterns  generated  by 
that  model  to  backfill  the  elements  for 
which  actual  data  are  not  available. 
These  patterns  include  the  distribution 
of  growth  rates  in  old  capital  (exclusive 
of  obhgated  capital),  the  new  capital 
ratio  (which  includes  obligated  capital), 
and  the  ratio  of  obligated  capital  costs 


for  assets  being  put  la  use  for  patient 
care  to  total  capital  costs.  In  all  cases, 
the  distributions  fitim  the  model  were 
fitted  to  the  beta  distribution.  The  beta 
distribution  is  a  two  parameter 
distribution  with  the  range  restricted 
from  zero  to  one.  The  growth  rate  for  old 
capital  (which  is  exclusive  of  obligated 
capital)  must  be  between  zero  and  one 
since  depreciation  and  interest  on  old 
capital  cannot  increase.  The  ratio  of  new 
capital  to  total  capital  and  the  ratio  of 
obligated  capital  to  total  capital  are 
necessarily  between  zero  and  one. 
Hence,  the  beta  distribution  is  ideal  for 
these  purposes,  especially  since  the  two 
parameters  provide  a  range  of  shapes. 
With  regard  to  the  new  capital  ratio 
for  years  after  FY  1992.  the  model  fits 
the  change  in  the  ratio  fivm  one  year  to 
the  next  to  the  beta  distribution.  This  is 
to  prevent  large  swings  in  the  new 
capital  ratio  over  time.  It  is  possible  to 
have  a  decrease  in  the  new  capital  ratio 
since  some  new  capital  may  have  a 
short  hfe  time  compared  to  old  capital. 
Therefore,  we  rescaled  the  range  of  the 
changes  in  the  ratios  since  the  oeta 
distribution  must  have  numbers 
between  zero  and  one. 

We  first  developed  hospital-specific 
rates  for  FY  1992  and  FY  1993.  These 
rates  were  developed  from  both  the  June 
1992  (for  the  1992  rates)  and  December 
1992  (for  the  1993  rates)  updates  of  the 
Provider-Specific  file.  These  files 
contain  the  actual  amounts  used  by  the 
intermediaries  with  the  PRICER 
program  to  compute  interim  capital 
prospective  payments.  We  also  used 
audit  information  provided  by  the 
intermediaries.  Data  from  all  of  these 
files  were  used  to  determine  consistent 
FY  1992  and  FY  1993  hospital-specific 
rates.  Many  of  the  FY  1992  hospital- 
specific  rates  in  the  June  1992  update  of 
the  Provider-Specific  file  were 
preliminary  determinations,  and  in 
many  of  these  cases  they  were  greater 
than  the  FY  1993  hospital-specific  rates. 

Our  procedure  was  to  use  the  audit 
data,  when  available,  as  the  "best" 
source  of  the  hospital-specific  rate,  and 
then  to  ensure  that  the  FY  1993  rate 
exceeded  the  FY  1992  rate  by  a  factor 
of  at  least  1.0062  (which  represents  the 
increase  in  the  hospital-specific  rate 
bom  FY  1992  to  FY  1993.  established  by 
the  final  rule  of  September  1, 1992). 
This  methodology  ensured  that  most 
hospitals  would  have  a  hospital-specific 
rate  increase  of  0.62  percent  and  that  the 
remaining  hospitals  would  have  a  larger 
increase.  Because  hospitals  can  request 
an  upward  redetermination  of  the 
hospital-specific  rate,  we  expect  that 
some  hospitals  would  increase  more 
than  0.62  percent. 


After  performing  the  above 
determination,  some  hospitals  still  had 
zeroes  for  the  hospital-specific  rates.  For 
these  hospitals,  we  used  cost  reports  for 
reporting  periods  beginning  in  FY  1988 
(PPS-5).  FY  1989  (PPS-6),  FY  1990 
(PPS-7)  and  FY  1991  (PPS-^)  to 
develop  a  hospital-specific  rate.  If  the 
hospital-specific  rate  could  be 
determined  from  more  than  one  cost 
report,  the  cost  report  with  a  reporting 
I>eriod  closest  to  tne  hospital-specific 
rate  base  year  was  chosen. 

The  folIoMring  table  summarizes  the 
sources  of  the  hospital-specific  rates. 

HOSPITAL  Speorc  Rate  Sources 
BY  Number  of  hospitals 


Data  source 

Number  of 
hospitals 

Provktor-spedfic  lUe  &  audit  fHe 

ProvkJef-spedfic  file  only  

Audit  We  only  .„ 

PPS-6  cost  reports „ 

PPS-e  cost  reports „ 

PPS-7  cost  reports 

4,213 

1,034 

1 

2 

14 

11 

PPS-8  cost  reports 

8 

Total  

5.283 

Nota.— We  were  not  able  to  determine  a 
hospital-specific  rate  for  19  of  the  5,302 
hospitals  in  the  analysis  data  base. 
Consequently,  we  modeled  capital  budget 
neutrality  using  5,283  hospitals. 

The  model  also  develops  the  old 
capital  amovmt  for  each  hospital.  For  FY 
1992  the  model  uses  the  hold-harmless 
payments  per  discharge  from  the  June 
1992  Provider-Specific  File  if  available. 
If  the  actual  hold-harmless  amount  is 
not  available,  the  model  develops  an 
estimate  from  the  hospital-specific  rate. 
It  computes  an  FY  1990  capital  cost  per 
discharge  by  dividing  the  FY  1992 
hospital-specific  rate  by  factors  used  to 
inflate  base  year  capital  cost  per 
discharge  to  FY  1992  as  set  forth  in  the 
August  30. 1991  final  rule  (56  FR 
43390).  The  model  updates  the  base 
year  capital  per  discharge  to  FY  1992 
using  a  2-year  rate  of  increase  (FY  1990 
to  FY  1992)  in  old  capital  that  is 
randomly  generated  from  the  beta 
distribution  described  above.  This  old 
capital  amount  for  FY  1992  excludes 
any  obligated  capital  that  has  been  put 
in  use  since  the  base  year.  Excluding 
obligated  capital  from  the  old  capital 
growth  factors  produces  a  more  stable 
growth  sequence  with  lower  variance. 
The  development  of  the  hospital's 
obligated  capital  costs  is  described 
below.  Before  we  update  the  hospital's 
old  capital  costs  in  a  given  year,  the 
model  adds  the  obligated  capital  that  is 
first  depredated  in  the  current  year  to 
the  old  capital  cost  for  that  year.  As  a 
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result,  any  obligated  capital 
depreciation  and  interest  expense 
projected  by  the  model  is  incorporated 
into  the  hospital's  old  capital  costs  in 
subsequent  years  including  FY  1993  and 
FY  1994. 

For  FY  1993  the  model  uses  the  hold- 
harmless  payments  per  discharge  from 
the  December  1992  Provider-Specific 
file  if  available.  If  the  actual  hold- 
harmless  amount  is  not  available,  tha 
model  develops  an  estimate  by 
generating  a  one  year  rate  of  increase 
from  the  Beta  distribution  and  applying 
this  increase  to  the  FY  1992  hold- 
harmless  amount.  Hold-harmless 
amounts  for  later  years  are  developed  in 
the  same  way.  Amounts  for  obligated 
capital  are  developed  as  described 
above. 

The  model  also  develops  the  new 
capital  ratio  for  each  hospital.  If 
available,  the  model  uses  the  hospital's 
FY  1992  new  capital  ratio  from  the 
Provider-Specific  File.  If  the  actual  new 
capital  ratio  is  not  available,  the  model 
generates  the  ratio  from  a  beta 
distribution  as  described  above.  For 
purposes  of  fitting  the  new  capital  ratio 
to  tne  beta  distribution,  the  model  treats 
obligated  capital  as  new  capital.  The 
model  restricts  the  new  capital  ratio  to 
90  percent  in  all  cases.  After  fitting  the 
FY  1992  new  capital  ratio,  the  year-to- 
year  change  in  the  new  capital  ratio  is 
fit  to  the  beta  distribution.  The  new 
capital  ratio  combined  with  the  old 
capital  amount  generates  the  total 
capital  costs. 

Finally,  the  model  develops  the 
obligated  capital  ratio  for  obligations 
first  being  depreciated  in  the  year  under 
analysis.  It  generates  an  obligated 
capital  ratio  using  a  beta  distribution 
fitted  to  the  results  of  the  capital 
acquisition  model  (and  obligated  capital 
assumptions)  as  described  above.  This 
ratio  is  an  offset  to  the  new  capital  ratio. 
Consequently,  the  obligated  capital  ratio 
is  restricted  to  the  magnitude  of  the  new 
capital  ratio.  The  new  capital  ratio  is 
reduced  by  the  obligated  capital  ratio. 

If  a  hospital  has  a  hold-harmless 
payment  amount  available  in  the 
Hospital-Specific  File,  this  amount 
includes  the  effect  of  obligated  capital 
on  its  FY  1992  and  FY  1993  old  capital 
costs  per  discharge.  Therefore,  the 
model  does  not  generate  any  additional 
FY  1992  or  FY  1993  obligated  capital  for 
these  hospitals.  We  generated  obligated 
capital  amounts  for  all  hospitals  for  FY 
1993  and  later. 

The  model  does  not  recompute  the 
hospital's  total  capital  costs  for 
obligated  capital.  Instead,  obligated 
capital  costs  are  the  product  of  the 
obligated  capital  ratio  rate  and  total 
capital  costs.  The  hospital's  costs  for 


new  capital  are  the  product  of  the 
revised  new  capital  ratio  times  the 
hospital's  total  capital  costs. 

We  computed  the  average  total  capital 
cost  per  discharge  from  the  capital  costs 
that  were  generated  by  the  model  and 
compared  the  results  to  total  capital 
costs  per  discharge  that  we  had 
projected  independently  of  the  model. 
We  adjusted  the  component  amounts  of 
total  capital  costs  (old  capital,  obligated 
capital,  and  new  capital) 
proportionately  so  that  the  total  capital 
costs  per  discharge  generated  by  the 
model  match  the  independently 
prmected  capital  costs  per  discharge. 

To  summarize,  the  model  integrates 
actual  data  with  randomly  generated 
amounts  developed  from  the  results  of 
the  capital  acquisition  model.  For 
purposes  of  aggregate  capital,  we 
generated  at  most  three  numbers  for 
each  hospital  each  year.  Only  the  old 
capital  increase,  new  capital  ratio,  and 
obligated  capital  ratio  are  randomly 
generated. 

Once  each  hospital's  capital-related 
costs  are  generated,  the  model  projects 
capital  payments.  We  use  the  actual 
payment  parameters  (for  example,  the 
case-mix  index  and  the  geographic 
adjustment  factor),  that  are  applicable  to 
the  specific  hospital. 

To  project  capital  payments,  the 
model  first  assigns  the  applicable 
payment  methodology  (fully  prospective 
or  hold-harmless)  to  the  hospital.  If 
available,  the  model  uses  the  payment 
methodology  method  indicated  in  the 
Provider-Specific  File.  Otherwise,  the 
model  determines  the  methodology  by 
comparing  the  hospital's  FY  1992 
hospital-specific  rate  to  the  adjusted 
Federal  rate  applicable  to  the  hospital. 
The  model  simulates  Federal  rate 
payments  using  the  assigned  payment 
parameters  and  hospital-specific 
estimated  outlier  payments.  The  case- 
mix  index  for  a  hospital  is  derived  from 
the  1992  MEDPAR  file  using  the  FY 
1994  DRGs  and  relative  weights 
published  in  this  proposed  rule.  The 
case-mix  index  is  increased  2  percent 
per  year  after  FY  1992  consistent  with 
the  continuing  trend  (which  we  expect 
to  continue)  in  case-mix  increase. 

Changes  in  geographic  classification 
and  corrections  in  the  hospital  wage 
data  used  to  estabUsh  the  hospital  wage 
index  affect  the  geographic  adjustment 
factor.  Changes  in  the  DRG  classification 
system  and  the  relative  weights  affect 
the  case-mix  index. 

Section  412.308(c)(4)(ii)  requires  that 
the  estimated  aggregate  payments  for  the 
fiscal  year,  based  on  the  Federal  rate 
after  any  changes  resulting  from  DRG 
reclassifications  and  recalibration  and 
the  geographic  adjustment  factor,  equal 


the  estimated  aggregate  payments  based 
on  the  Federal  rate  that  would  have 
been  made  without  such  changes.  For 
FY  1993,  the  budget  neutrality 
adjustment  factor  is  .9980.  To  determine 
the  factor  for  FY  1994,  we  first 
determined  the  portion  of  the  Federal 
rate  that  would  be  paid  for  each  hospital 
in  FY  1994  based  on  its  applicable 
payment  methodology.  We  then 
compared  what  aggregate  Federal  rate 
payments  would  be  based  on  the  FY 
1993  DRG  relative  weights  and  FY  1993 
geographic  adjustment  factor  to 
aggregate  Federal  rate  payments  based 
on  the  FY  1994  relative  weights  and  the 
FY  1994  geographic  adjustment  factor. 
In  making  the  comparison,  we  held  the 
FY  1994  Federal  rate  portion  constant 
and  set  the  other  budget  neutrality 
adjustment  factor  and  exceptions 
reduction  factor  to  1.00.  We  determined 
that  to  achieve  budget  neutrality  for  the 
changes  in  the  geographic  adjustment 
factor  and  DRG  classifications  and 
relative  weights,  a  budget  neutrality 
adjustment  of  1.0046  should  be  applied 
to  the  FY  1993  adjustment  of  .9980  to 
yield  a  cumulative  adjustment  of 
1.0026. 

The  methodology  used  to  determine 
the  recalibration  and  geographic  (DRG/ 
GAF)  budget  neutrality  adjustment 
factor  is  similar  to  that  used  in 
establishing  budget  neutrality 
adjustments  under  the  prospective 
payment  system  for  operating  costs.  One 
difference  is  that  under  the  operating 
prospective  payment  system,  the  budget 
neutrality  adjustments  for  the  effect  of 
geographic  reclassifications  are 
determined  separately  from  the  effects 
of  other  changes  in  the  hospital  wage 
index  and  the  DRG  weights.  Under  the 
capital  prospective  payment  system, 
there  is  a  single  DRG/GAF  budget 
neutrality  adjustment  factor  for  changes 
in  the  geographic  adjustment  factor 
(including  geographic  reclassification) 
and  the  DRG  relative  weights.  In 
addition,  there  is  no  adjustment  for  the 
effects  that  geographic  reclassification 
has  on  the  other  payment  parameters, 
such  as  the  payments  for  ser\'ing  low 
income  patients  or  the  large  urban  add- 
on. 

In  addition  to  computing  the  DRG/ 
GAF  budget  neutrality  adjustment 
factor,  we  used  the  model  to  project 
total  aggregate  payments  under  the 
prospective  payment  system  and  to 
compute  the  budget  neutraUty 
adjustment  factor  that  would  result  in 
estimated  payments  under  the  capital 
prospective  payment  system  equal  to  90 
percent  of  what  would  have  been 
ayable  on  a  reasonable  cost  basis.  This 
udget  neutrality  factor  is  applied  to  the 
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Federal  and  hospital-specific  rates,  but 
not  to  the  bold-harmless  payments. 

Additional  payments  under  the 
exceptions  process  are  financed  through 
a  reduction  in  the  Federal  and  hospital- 
specific  rates.  Therefore,  we  used  me 
model  to  calculate  estimated  exceptions 
payments  and  the  exceptions  reduction 
factor.  This  exceptions  reduction  factor 
ensures  that  estimated  aggregate 
payments  under  the  capital  prospective 
payment  system,  including  exceptions 
payments,  equal  what  aggregate 
payments  would  be  under  the  capital 
prospective  payment  system  without  an 
exceptions  process.  Since  changes  in  the 
level  of  the  payment  rates  change  the 
level  of  payments  under  the  exceptions 
process,  the  budget  neutrality  and 


exceptions  adjustments  factors  must  be 
determined  through  iteration.  Further, 
these  two  factors  interact  with  each 
other  so  that  they  must  be  determined 
simultaneously.  We  successfully 
determined  values  for  these  factors  so 
that  the  exceptions  adjustment  factor  is 
correct  and  estimated  payments  under 
the  capital  prospective  payment  system 
equal  90  percent  of  estimated  Medicare 
inpatient  capital  costs. 

In  the  August  30, 1991  final  rule  (56 
FR  43517),  we  indicated  that  we  would 
publish  each  year  the  estimated 
payment  factors  generated  by  the  model 
to  determine  payments  for  the  next  5 
years.  The  table  below  provides  the 
actual  factors  for  FY  1992  and  FY  1993, 
the  proposed  FY  1994  factors,  and  the 


estimated  factors  that  would  be 
applicable  through  FY  1998.  We  caution 
that,  except  with  respect  to  FY  1992  and 
FY  1993.  these  are  estimates  only,  or 
proposed  in  the  case  of  FY  1994.  and  are 
subject  to  revisions  resulting  from 
continued  methodological  refinements, 
more  recent  data,  and  any  payment 
policy  changes  that  may  occur.  In  this 
regard,  we  note  that  in  making  these 
projections  we  have  assumed  that  the 
cumulative  DRG/GAF  adjustment  factor 
will  remain  at  1.0026  for  FY  1994  and 
later  because  we  do  not  have  sufficient 
information  to  estimate  the  change  that 
will  occur  in  the  factor  for  years  after  FY 
1994. 

The  projections  are  as  follows: 


1992 
1993 
1994 
1995 
1996 
1997 
1998 


Fiscal  year 


lTx:rease  in 


Cost  per  dis- 
charge^ 


3.57 
7.03 
7.79 
8.58 
8.67 
8.65 
8.82 


Update  factor 


N/A 
6.07 
3.10 
2.73 
5.29 
7.41 
8.18 


Exceptions  re- 
duction (actor 


0.9813 
.9756 
.9399 
.9000 
.9000 
.9000 
.9000 


Budget  neu- 
trality (actor 


0.9602 

.9162 

.8726 

.9208 

N/A 

U/A 

N/A 


Federal  rate 

(after  outlier 

reduction) 


415.59 
•417.29 
*  394.88 
409.89 
468.70 
503.43 
544.61 


2  !!S?'  ^"*'®<^  ^  estimated  2.0  percent  anrtual  increase  in  case-mix  Index. 
19^*^'  '^'^®*  ^  DRG/QAF  adjustment  (actor  o(  0.9880  end  the  change  In  the  outlier  adjustment  from  0.9497  in  FY  1992  to  0.9496  In  FY 

itl!^^  ■J™^''^?'-^  DRG«3AF  adjustment  (actor  o(  1.0026  and  the  change  in  the  outlier  adjustment  from  0  9496  In  FY  1993  to  0  94553  in  FY 
1994.  Future  adjustments  are.  (or  purposes  of  this  projection,  assumed  to  fwmain  at  the  sanwK 


March  25, 1993. 
The  Honorable  Albert  Gore,  Jr., 
President  of  the  Senate.  Washington.  DC 
20510. 

Dear  Mr.  President:  Section  1886(e)(3)(B)  of 
the  Social  Secxirity  Act  requires  that  the 
Secretary  of  Health  and  Human  Services 
report  to  the  Congress  the  initial  estimate  of 
the  applicable  percentage  increase  for  FY 
1994  that  she  will  recommend  for  hospitals 
subject  to  the  Medicare  prospective  payment 
system  (PPS)  and  for  hospitals  and  units 
excluded  from  PPS.  This  submission 
constitutes  the  required  repwrt 

We  reconmiend  an  overall  average  update 
for  all  hospitals  of  market  basket  minus  1.0 
percentage  point  beginning  January  1, 1994, 
rather  than  October  1. 1993.  The  Office  of 
Management  and  Budget  currently  estimates 
the  market  basket  rate  of  increase  for  all 
hospitals  for  FY  1994  to  be  4.5  percent. 

Urban  PPS  hospitals  would  receive  the 
market  basket  rate  of  increase  minus  1.17 
percentage  poinU,  or  a  3.33  percent  rate  of 
increase.  Coupled  with  the  delay  In  the 
update  until  January,  the  resulting  effective 
annual  update  for  PPS  hospitals  in  urban 
areas  would  be  the  market  basket  rate  of 
increase  minus  2.0  percentage  points,  or  a  2.5 
percent  rate  of  increase. 

In  order  to  eliminate  the  difference 
between  the  payment  rates  paid  to  other 
urban  and  rural  PPS  hospitals  by  FY  1995. 
current  law  provides  for  an  additional  1.5 


percentage  point  increase  in  the  update  for 
r\iral  hospitals  above  urban  hospitals.  We 
also  recommend  the  additional  1.5 
percentage  point  Increase  for  rural  hospitals 
beginning  January  1, 1994. 

For  hospitals  excluded  firom  PPS,  we 
recommend  an  average  increase  in  the  Tax 
Equity  and  Fiscal  Responsibility  Act  limit 
eqtial  to  the  rate  of  increase  in  the  excluded 
hospital  market  basket  miniis  1.0  percentage 
point,  beginning  January  1, 1994.  However, 
excluded  hospitals  and  units  are  paid  on  the 
basis  of  their  costs,  and  the  update  is  applied 
at  the  beginning  of  each  hospital's  cost 
reporting  period,  not  at  the  l>eginning  of  the 
Federal  fiscal  year  (cost  reporting  periods 
vary  from  hospital  to  hospital).  In  order  to 
effect  a  3-month  delay  in  the  update,  the 
update  for  excluded  hospitals  and  units 
would  be  reduced  by  one-fourth  and  applied 
to  the  entire  cost  reporting  period. 

Therefore,  under  current  estimates, 
excluded  hospitals  and  units  would  receive 
an  update  of  3.5  percent  less  one-fourth,  for 
a  total  effective  update  of  2.6  percent 

Our  recommendation  for  the  updates  is 
based  on  current  projections  of  relevant  data. 
A  final  recommendation  on  the  appropriate 
percentage  increases  for  FY  1994  will  be 
made  nearer  the  beginning  of  the  new 
Federal  fiscal  year  based  on  the  most  currant 
market  basket  projection  available  at  that 
time.  The  final  recommendations  will 
incorporate  our  analysis  of  the  latest 


estimates  of  all  relevant  factors.  Including 
recommendations  by  the  Prospective 
Payment  Assessment  Commission  (ProPAC). 

We  have  not  had  the  opportunity  to 
evaluate  fully  the  recommendations  of 
ProPAC  We  will  comment  on  their 
recommendations  in  our  proposed  FY  1994 
PPS  rule  that  will  be  published  in  May. 

Section  1886(dK4)(Q(iv)  of  the  Social 
Security  Act,  as  enacted  by  section  6003(b)(2) 
of  the  Omnibus  Budget  Reconciliation  Act  of 
1989,  requires  that  the  Secretary  include  in 
her  report  recommendations  with  respect  to 
adjustments  to  the  diagnosis-related  group 
(DRG)  weighting  factors.  At  this  time,  we  do 
not  anticipate  reconunending  any  adjustment 
to  the  DRG  weighting  factors  for  FY  1994. 

I  would  be  pleased  to  discuss  this 
recommendation  with  you. 

Sincerely. 
Donna  B.  Shalala. 

March  25, 1993. 

The  Honorable  Thomas  S.  Foley. 
Speaker  of  the  House  of  Representatives, 
Washington,  DC  20515. 

Dear  Mr.  Speaker  Section  1886(6)(3)(B)  o! 
the  Social  Security  Act  requires  that  the 
Secretary  of  Health  and  Human  Services 
report  to  the  Congress  the  initial  estimate  of 
the  applicable  percentage  increase  for  FY 
1994  that  she  will  recommend  for  hospitals 
subject  to  the  Medicare  prospective  payment 
system  (PPS)  and  for  hospitals  and  units 
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excluded  from  PPS.  This  submission 
constitutes  the  required  report 

We  recommend  an  overall  average  update 
for  all  hospitals  of  market  basket  minus  1.0 
percentage  pxiints  beginning  January  1. 1994, 
rather  than  October  1, 1993.  The  Office  of 
Management  and  Budget  currently  estimates 
the  market  basket  rate  of  increase  for  all 
hospitals  for  FY  1994  to  be  4.5  p>ercent 

Urban  PPS  hospitals  would  receive  the 
market  basket  rate  of  Increase  minus  1.17 
percentage  points,  or  a  3.33  percent  rate  of 
increase.  Coupled  with  the  delay  in  the 
update  until  January,  the  resulting  effective 
annual  up>date  for  PPS  hospitals  in  urban 
areas  would  be  the  market  basket  rate  of 
increase  minus  2.0  percentage  points,  or  a  2.S 
percent  rate  of  increase. 

In  order  to  eliminate  the  difference 
between  the  payment  rates  paid  to  other 
urban  and  rural  PPS  hospitals  by  FY  1995. 
current  law  provides  for  an  additional  1.5 
percentage  point  increase  in  the  update  for 
nual  hospitals  above  xuban  hospitals.  We 
also  recommend  the  additiocud  1.5 
percentage  point  increase  for  rural  hospitals 
beginning  January  1, 1994. 

For  hospitals  excluded  from  PPS,  we 
recommend  an  average  increase  In  the  Tax 
Equity  and  Fiscal  Responsibility  Act  limit 
equal  to  the  rate  of  increase  in  the  excluded 
hoepital  market  minus  1.0  percentage  points, 
beginning  January  1, 1994.  However, 
excluded  hospitals  and  units  are  paid  on  the 
basis  of  their  costs,  and  the  update  is  applied 
at  the  beginning  of  each  hospital's  cost 
reporting  period,  not  at  the  beginning  of  the 
Federal  fiscal  year  (cost  reporting  periods 
vary  from  hospital  to  hospital).  In  order  to 
eflect  a  3-month  delay  in  the  update,  the 
update  for  excluded  hospitals  and  units 
»vould  be  reduced  by  one-fourth  and  applied 
to  the  entire  cost  reporting  period. 

llierefore,  under  current  estimates, 
excluded  hospitals  and  units  would  receive 
an  update  of  3.5  percent  less  one-fourth,  for 
a  total  effective  update  of  2.6  percent 

Our  recommendation  for  the  updates  is 
based  on  current  projections  of  relevant  data. 
A  final  recommendation  on  the  appropriate 
percentage  increases  for  FY  1994  will  be 
made  nearer  the  begiiming  of  the  new 
Federal  fiscal  year  based  on  the  most  current 
market  basket  projection  available  at  that 
time.  The  final  recommendation  will 
incorporate  our  analysis  of  the  latest 
estimates  of  all  relevant  factors,  including 
recommendations  by  the  Prospective 
Payment  Assessment  Commission  (ProPAC). 

We  have  not  had  the  opportunity  to 
evaluate  fully  the  recommendations  of 
ProPAC.  We  will  conoment  on  their 
reconmiendations  in  our  proposed  FY  1994 
PPS  nile  that  will  be  published  in  May. 

Section  1886(d)(4)(Q(iv)  of  the  Social 
Security  Act  as  enacted  by  section  6003(b)(2) 
of  the  Omnibus  Budget  Reconciliation  Act  of 
19B9,  requires  that  the  Secretary  include  in 
her  report  recommendations  %vith  respect  to 
adjustments  to  the  diagnosis-related  group 
(DRG)  weighting  factors.  At  this  time,  we  do 
not  anticipate  recommending  any  adjustment 
to  the  DRG  weighting  factors  for  FY  1994. 

i  would  be  pleased  to  discuss  this 
recommendation  with  you. 


Sincsreiy, 
Donna  B.  Shalala. 

Appendix  D    RBcommendrtlon  of  Updat* 
Faetora  for  Operating  Coat  Rataa  of 
Payment  for  Inpatient  Hospital  Servicea 

I.  Background 

Several  provisions  of  the  Social 
Secimty  Act  (the  Act)  address  the 
setting  of  update  factors  for  services 
furnished  in  FY  1994  by  hospitals 
subject  to  the  prospective  payment 
system  and  those  excludea  from  the 
prospective  payment  system.  Section 
1886(b)(3)(B)(i)  of  the  Act  sets  the  FY 
1994  p>ercentage  increases  in  the 
op>erating  cost  standardized  amoimts  for 
prospective  pajTnent  hospitals  equal  to 
the  rate  of  increase  in  the  hospital 
market  basket  for  hospitals  located  in 
urban  areas  and  equal  to  the  market 
basket  percentage  increase  plus  1.5 
percentage  points  for  hospitals  located 
in  rural  areas.  Section  1886(b)(3)(B)(ii) 
of  the  Act  sets  the  FY  1994  percentage 
increase  in  the  rate-of-increase  limits  for 
hospitals  excluded  from  the  prospective 
pajrment  system  and  the  hospital- 
specific  rate  applicable  to  sole 
community  hospitals  equal  to  the  rate  of 
increase  in  the  hospital  market  basket 
In  accordance  with  section 
1886(d)(3)(A)  of  the  Act.  we  are 
proposing  to  update  the  average 
standardized  amounts,  the  hospital- 
specific  rates  and  the  rate-of-increase 
limits  for  hospitals  excluded  from  the 
prospective  payment  system  as 
provided  m  section  1886(b)(3)(B)  of  the 
Act.  Based  on  the  currently  forecasted 
market  basket  increase  of  4.2  percent  for 
hospitals  subject  to  the  prospective 
payment  system,  the  proposed  updates 
in  the  standardized  amoimts  are  4.2 
percent  for  hospitals  in  urban  areas  and 
5.7  percent  for  hospitals  in  rural  areas. 
The  proposed  update  in  the  hospital- 
specific  rate  applicable  to  sole 
community  hospitals  is  4.2  percent.  The 
proposed  update  for  hospitals  excluded 
from  the  prospective  payment  system  is 
based  on  the  percentage  increase  in  the 
market  basket  for  these  hospitals  and 
equals  4.3  percent. 

Sections  1886(e)(2)(A)  and  (3)(A)  of 
the  Act  require  that  the  Prospective 
Payment  Assessment  Commission 
(ProPAC)  recommend  to  the  Congress  by 
March  1, 1993  an  update  factor  that 
takes  into  accoimt  changes  in  the  market 
basket  index,  hospital  productivity, 
technological  and  scientific  advances, 
the  quality  of  health  care  provided  in 
hospitals,  and  long-term  cost 
effectiveness  in  the  provision  of 
inpatient  hospital  services. 

In  its  March  1. 1993  report.  ProPAC 
recommended  update  factors  to  the 
standardized  amoimts  equal  to  the 


percentage  Increase  in  HCFA's  market 
basket  minus  0.9  percentage  points  for 
urban  hospitals  and  the  market  basket 
rate  of  increase  plus  0.6  percentage 
points  for  hospitals  located  in  runl 
areas.  Based  on  its  market  basket 
increase  estimate  of  4.3  percent. 
ProPAC's  recommended  updates  to  the 
standardized  amounts  equal  3.4  percent 
for  hospitals  located  in  luban  areas  and 
4.9  percent  for  hospitals  located  in  rural 
areas.  ProPAC  recommended  the  update 
for  the  hospital-specific  rates  applicable 
to  sole  community  hospitals  be  equal  to 
the  rural  hospital  update,  that  is,  the 
percentage  increase  In  the  market  basket 
plus  0.6  percentage  points,  or  4.9 
percent  based  on  a  market  basket 
estimate  of  4.3  percent.  The  components 
of  ProPAC's  update  factor 
recommendations  are  described  in 
detail  in  the  ProPAC  report,  which  is 
published  as  Appendix  F  to  this 
document.  We  discuss  ProPAC's 
recommendations  concerning  the 
update  factors  and  our  responses  to 
those  recommendations  below. 

Section  1886(e)(4)  of  the  Act  requires 
that  the  Secretary,  taking  into 
consideration  the  recommendations  of 
ProPAC,  recommend  update  factors  for 
FY  1994  that  take  into  account  the 
amounts  necessary  for  the  efficient  and 
e^ctive  delivery  of  medically 
appropriate  and  necessary  care  of  high 
quality.  Under  section  1886(e)(5)  of  the 
Act.  we  are  required  to  publish  the 
recommended  FY  1994  update  factors 
that  are  provided  for  under  section 
1886(e)(4)  of  the  Act.  Accordingly,  this 
appendix  provides  our 
recommendations  of  appropriate  update 
factors,  our  analysis  of  the  derivation  of 
the  amount  of  the  update  factors,  and 
our  responses  to  the  ProPAC 
recommendations  concerning  the 
update  factors. 

In  the  final  rule  implementing  the  FY 
1993  prospective  payment  system 
changes  (at  57  FR  40009),  we  published 
our  proposal  for  a  new  framework  to  use 
in  developing  the  Secretary's  update 
recommendations,  and  solicited 
comments.  We  are  using  the  new 
framework  this  year  to  develop  the 
Secretary's  proposed  recommendation  ' 
and  we  resp>ona  to  the  comments 
received  in  response  to  our  request  in 
this  appendix 

IL  Secretary'a  Recommendations 

Under  section  1886(e)(4)  of  the  Act, 
we  are  recommending  that  the 
standardized  amounts  be  increased  by 
an  average  amount  equal  to  the  market 
basket  percentage  increase  minus  1.9 
percentage  points  for  hospitals  located 
in  urban  areas  and  the  market  basket 
percentage  increase  minus  0.8 
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percentage  points  for  hospitals  located 
in  rural  areas.  We  are  recommending  an 
increase  equal  to  the  market  basket  rate 
of  increase  minus  1.9  percentage  points 
for  the  hospital-spedfic  rate  for  sole 
community  hospitals.  As  discussed 
below  in  section  m  of  this  appendix, 
these  average  updates  would  be 
achieved  by  updating  the  urban 
standardized  amounts  by  the  market 
basket  percentage  increase  minus  1.17 
percentage  points  effective  January  1, 
1994,  and  updating  the  riiral 
standardized  amoimts  by  the  market 
basket  percentage  rate  of  increase  plus 
0.33  percentage  points,  also  effective 
January  1, 1994.  These  figures  are 
consistent  with  the  President's  budget 
recommendations,  given  the  new  market 
basket  forecast  of  4.2  percent.  With  the 
exception  of  the  higher  update  for  the 
rural  standardized  amount,  we  believe 
that  the  hospital-specific  rate  should  be 
updated  by  the  same  percentage 
increase  as  the  standardized  amounts. 
Our  recommendation  for  a  higher 
update  to  the  rural  standardized  amount 
is  intended  to  reduce  the  differential 
between  the  standardized  amounts  for 
other  urban  and  rural  hospitals,  which 
is  not  an  applicable  consideration  for 
hospital-spedfic  rates. 

We  recommend  that  hospitals 
excluded  from  the  prospective  payment 
system  receive  an  update  equal  to  the 
percentage  increase  in  the  market  basket 
that  measures  input  price  increases  for 
services  furnished  by  excluded 
hospitals  minus  1.0  percentage  point, 
effective  January  1. 1994.  The  updates  to 
the  rate-of-increase  Umits  for  providers 
excluded  from  the  prospective  payment 
system  are  applied  on  the  basis  of  the 
hospital's  cost  reporting  period,  rather 
than  the  Federal  fiscal  year.  In  order  to 
provide  equitable  treatment  to 
providers,  whose  cost  reporting  periods 
vary,  we  recommend  that  the  update  of 
the  market  basket  rate-of-increase  minus 
1.0  percentage  point  be  reduced  by  one- 
fourth  to  achieve  a  result  equivalent  to 
a  3-month  delay  in  the  update.  That 
market  basket  is  oirrently  forecast  at  4.3 
percent.  The  combination  of  reducing 
the  update  by  one- fourth  and 
calculating  the  update  as  the  market 
basket  percentage  increase  minus  1.0 
percentage  point  results  in  an  average 
update  of  2.5  percent,  given  the  current 
estimate  of  the  market  basket  percentage 
increase. 

As  required  by  section  1886(e)(4)  of 
the  Act,  we  have  taken  into 
consideration  the  recommendations  of 
ProPAC  in  setting  these  recommended 
update  factors.  Our  responses  to  the 
ProPAC  recommendations  concerning 
the  update  factors  are  discussed  below 


m.  ProPAC  Reconunendation  for 
Updating  the  Prospective  Payment 
S]rstein  Standardized  Amounts 

For  FY  1994,  ProPAC  recommends 
that  the  standardized  amount  be 
updated  by  the  following  factors: 

•  The  projected  increase  in  die 
hospital  market  basket  (which  was 
estimated  to  be  4.3  percent  in  ProPAC'a 
March  1, 1993  report),  plus  0.1 
percentage  points  to  account  for  the 
different  wage  and  salary  price  proxies 
used  for  the  ProPAC  market  basket. 

•  A  correction  of  - 1.3  percent  to 
reflect  the  forecast  error  in  the  FY  1992 
market  basket  rate  of  increase. 

•  A  discretionary  adjustment  factor  of 
0.5  percent  composed  of  an  allowance 
of  1.0  percent  for  scientific  and 
technological  advancement  and  an 
allowance  of  -0.5  percent  for 
productivity  improvement. 

•  An  adjustment  for  case-mix  change 
of  -0.2  percent. 

•  A  differential  update  of  1.5  percent 
for  hospitals  located  in  rural  areas  to 
reflect  the  phasing  out  of  the  differential 
in  the  standardized  amounts  between 
rural  and  other  urban  hospitals. 

Overall,  the  net  increase  employing 
the  above  factors  is  the  percentage 
increase  in  the  hospital  market  basket 
minus  0.9  percentage  points  for  urban 
hospitals  and  the  market  basket 
percentage  Increase  plus  0.6  percentage 
points  for  rural  hospitals.  Based  on  the 
market  basket  estimate  of  4.3  percent 
used  in  its  March  1. 1993  report, 
ProPAC  recommends  that  urban 
hospitals  receive  a  3.4  percent  update 
and  rural  hospitals  receive  a  4.9  percent 
update. 

Response:  We  are  recommending  an 
update  that  is  consistent  with  the 
Administration's  budget  proposal  that: 
(1)  the  average  update  for  prospective 

Eayment  system  hospitals  for  FY  1994 
e  equal  to  market  basket  forecast  minus 
1.0  percentage  points,  (2)  the  current  1.5 
percentage  point  differential  between 
the  update  for  urban  and  rural  hospitals 
be  maintained,  and  (3)  the  update  be 
effective  January  1, 1994.  Based  on 
HCFA's  current  forecast  of  the  market 
basket  rate  of  increase  (4.2  percent)  and 
the  3-month  delay  in  the  update,  we 
recommend  that  the  average  update  for 
FY  1994  equal  the  market  basket 
percentage  increase  minus  1.9 
percentage  points,  or  2.3  percent,  for 
urban  hospitals,  and  the  market  basket 
percentage  increase  minus  0.8 
percentage  points,  or  3.4  percent,  for 
rural  hospitals.  Our  recommendation  is 
supported  by  the  following  analyses  that 
measure  changes  in  hospital 
productivity,  scientific  and 
technologitil  advances,  practice  pattern 
changes,  and  changes  in  case  mix: 


•  /^oduct/vjfy.- Service  level 
productivity  is  defined  as  the  ratio  of 
total  service  output  to  full  time 
equivalent  employees  (FTEs).  While  we 
lecognize  that  productivity  is 
multifactor  in  nature  (that  is,  a  function 
of  labor,  non-labor  material  and  capital 
inputs),  we  use  a  labor  productivity 
measure  in  our  framework,  since  the 
current  update  framework  applies  to 
operating  payment  To  recognize  that 
we  are  apportioning  the  short  run 
output  dianges  to  the  labor  input,  we 
weigh  our  productivity  measure  for 
operating  costs  by  the  appropriate  share 
of  labor  input  to  total  operating  input  to 
determine  the  expected  effect  on  cost 
per  case.  In  our  proposed  homework  for 
updating  capital  payments  (see 
appendix  E),  we  discuss  unifying  the 
capital  and  operating  frameworks  by 
considering  expanded  productivity 
concepts  with  regard  to  the  capital 
input. 

Our  recommendation  for  the  service 
productivity  component  is  based  on 
historical  trends  in  productivity  and 
total  output  for  both  the  hospital 
industry  and  the  general  economy,  and 
projected  levels  of  future  hospital 
service  output.  ProPAC  has  also 
estimated  cumulative  service 
productivity  growth  to  be  4.9  percent 
from  1985-1989  or  1.2  percent  annually. 
At  the  same  time,  they  estimate  total 
service  growth  at  3.4  percent  annually, 
impljring  a  ratio  of  service  productivity 
growth  to  output  growth  ofO.35.  Our 
MedPAR  analysis  indicates  total 
Medicare  service  output  (charges  per 
admission,  adjusted  for  CPI  change) 
increased  20.8  percent  bom  1985-1992, 
or  2.7  percent  annually.  Since  it  Is  not 
possible  at  this  time  to  develop  a 
productivity  measure  specific  to 
Medicare  patients,  we  examined 
productivity  (output  per  hour)  and 
output  (gross  domestic  product)  for  the 
economy.  Depending  on  the  exact  time 
period,  annual  changes  in  productivity 
range  frxim  0.3  to  0.35  of  the  change  in 
output  (that  is,  a  1.0  percent  increase  in 
output  would  be  correlated  with  an  0.3 
to  0.35  percent  change  in  output  per 
hour). 

Under  our  framework,  the 
recommended  update  is  based  in  part 
on  expected  productivity — that  is, 
projected  service  output  during  the  year 
multiplied  by  the  historical  ratio  of 
service  productivity  to  total  service 
output,  multiplied  by  the  share  of  labor 
in  total  operating  inputs,  as  calculated 
in  the  hospital  market  basket.  This 
method  estimates  an  expected  labor 
productivity  improvement  in  the  same 
proportion  to  ej^ected  total  service 
growth  that  has  occurred  in  the  past  and 
assumes  that,  at  a  minimnn^  growth  in 
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FTEs  changes  proportionally  to  the 
growth  in  total  service  output.  In  doing 
so,  the  recommendation  allows  for  unit 
productivity  to  be  smaller  than  the 
historical  averages  in  years  that  output 
growth  is  relatively  low,  and  higher  in 
years  that  output  growth  is  larger  than 
the  historical  trend.  Based  on  the  above 
estimates  from  both  the  hospital 
industry  and  the  economy,  we  have 
chosen  to  employ  the  range  of  ratios  of 
productivity  change  to  output  change  of 
0.30  to  0.35. 

The  expected  change  in  total  hospital 
service  output  is  the  product  of 
projected  growth  in  total  admissions 
(adjusted  for  outpatient  usage), 
projected  real  case  mix  growth,  and 
expected  quality  enhancing  intensity 
growth,  net  of  expected  decline  in 
intensity  due  to  reduction  of  cost 
ineffective  practice.  Case  mix  growth 
and  intensity  numbers  for  Medicare  are 
used  as  proxies  for  those  of  the  total 
hospital,  since  case  mix  increases  (used 
in  the  intensity  measure  as  well]  are 
unavailable  for  non-Medicare  patients. 
Thus,  expected  output  growth  is  simply 
the  product  of  the  expected  change  in 
intensity  (0.7  to  0.9  percent),  projected 
admissions  change  (2.7  percent  for 
1994)  and  projected  real  case  mix 
growth  (1.0  to  1.4  percent  for  1994).  or 
4.5  to  5.1  percent.  The  share  of  direct 
labor  services  in  the  hospital  market 
basket  (consisting  of  wages  and  salaries 
and  employee  benefits)  is  61.7  percent. 
Multiplying  the  expected  change  in  total 
hospital  service  output  by  the  ratio  of 
historical  service  productivity  change  to 
total  service  growth  of  0.30  to  0.35  and 
by  the  direct  labor  share  percentage 
provides  our  productivity  standard  of 
0.8  to  l.lpercent. 

ProPAC  also  believes  hospitals  should 
be  given  an  incentive  for  additional 
productivity  improvement.  ProPAC 
measures  productivity  as  the  ratio  of 
hospital  admissions  (adjusted  for  case 
mix  and  outpatient  services)  per  FTE 
employee  (adjusted  for  changes  in  skill 
mix).  ProPAC  includes  in  its 
productivity  measurement  the  effect  of 
changes  in  practice  patterns.  We  treat 
practice  pattern  changes  as  a  portion  of 
our  intensity  adjustment,  described 
below.  This  year,  ProPAC  assumes  a 
productivity  gain  of  at  least  1.0  percent 
and  recommends  a  —0.5  percentage 
point  adjustment  on  the  basis  that  any 
productivity  gains  should  be  shared 
equally  by  Medicare  and  hospitals. 

•  Intensity:  We  base  our  intensity 
standard  on  the  combined  effect  of  three 
separate  factors:  Changes  in  the  use  of 
quality  enhancing  services,  changes  in 
the  use  of  services  due  to  shifts  in 
withln-DRG  severity,  and  changes  in  the 
use  of  services  due  to  reductions  of  cost- 


ineffective  practices.  For  1994.  we 
recommend  an  adjustment  of  0.7  to  0.9 
percent  The  basis  of  this 
recommendation  is  discussed  below. 

We  have  no  empirical  evidence  that 
acciirately  gauges  the  level  of  quality- 
enhancing  technology  changes. 
Typically,  a  specific  new  technology 
increases  costs  in  some  uses  and 
decreases  costs  in  other  uses. 
Concurrently,  health  status  is  improved 
in  some  situations  while  in  other 
situations  it  may  be  imaffected  or  even 
worsened  using  the  same  technology.  It 
is  difficult  to  separate  out  the  relative 
significance  of  each  of  the  cost- 
increasing  effects  for  individual 
technologies  and  new  technologies. 

The  quality  enhancing  technology 
component  is  intended  to  recognize  the 
use  of  services  which  increase  cost  but 
whose  value  in  terms  of  enhanced 
health-status  is  commensurate  with 
these  costs.  Such  services  may  result 
from  technological  change,  or  in  some 
cases,  increased  use  of  existing 
technologies.  The  latter  recognizes  that 
as  cost  and  medical  effectiveness 
studies  become  available,  some 
increased  use  of  existing,  as  well  as 
new,  services  might  be  warranted. 

The  component  for  reduction  of  cost- 
ineffective  practice  recognizes  that  some 
improvements  in  practice  patterns  could 
be  made  so  that  the  intensity  of  services 
provided  is  more  consistent  with  the 
efficient  use  of  Umited  resources.  That 
is,  improvements  could  be  made  so  that 
the  number  of  services  provided  during 
an  inpatient  stay,  and  their  complexity, 
produce  an  improvement  in  health 
status  which  is  consistent  with  the  cost 
of  care.  This  component  of  our  update 
recommendation  is  intended  to 
encourage  both  hospitals  and  physicians 
to  more  carefully  consider  the  cost- 
effectiveness  of  medical  care.  This 
component  of  the  framework  also 
accounts  for  real  within-DRG  change, 
since  that  should  be  directly  reflected  in 
the  CMI-adjusted  growth  in  real  charges 
per  case. 

We  note  that,  since  1985,  the  intensity 
of  services  per  inpatient  admission  has 
increased,  even  after  adjusting  for  the 
growth  in  real  case  mix  each  year.  These 
increases,  which  are  similar  to  pre-PPS 
increases,  followed  intensity  decreases 
in  both  1984  and  1985.  Following 
methods  developed  by  HCFA's  Office  of 
the  Actuary  for  deriving  hospital  output 
estimates  from  total  hospital  charges. 
ProPAC  has  estimated  that  case  mix 
constant  intensity  per  admission 
increased  at  an  average  of  1.5  percent 
annually  from  1985-1990.  We  have 
developed  Medicare-specific  intensity 
measures  for  inpatient  services  based  on 
1985-1992  MedPAR  bilUng  data. 


Consistent  with  ProPAC,  case  mix 
constant  intensity  is  calculated  as  the 
change  in  total  Medicare  charges  per 
discharge  adjusted  for  changes  In  the 
average  charge  per  unit  of  service  as 
measured  by  the  Medical  CPI  hospital 
component,  and  changes  in  real  case 
mix.  Past  studies  of  case-mix  change  by 
the  RAND  Corporation  indicate  that  the 
change  in  real  case  mix  ranges  from  1.0 
percent  to  1.4  percent  per  year.  If  we 
assume  that  real  case  mix  change  is  1.4 
percent  per  year,  we  estimate  case  mix 
constant  Intensity  to  have  grown  by  an 
average  of  1.3  percent  each  year  during 
the  1985-1992  period,  a  cumulative 
increase  of  9.6  percent.  If  we  assume 
that  real  case  mix  has  been  growing  at 
1.0  percent  annually,  case  mix  constant 
intensity  has  grown  by  an  average  of  1.7 
percent  annually,  for  a  cumulative 
increase  of  12.7  percent. 

We  believe  that  the  estimated 
intensity  increases  have  been  due  to  a 
combination  of  changes  in  science  and 
technology,  within-DRG  severity,  and 
cost-ineffective  practice.  Currently, 
however,  there  are  no  conclusive 
studies  that  quantify  either  the  net 
impact  of  new  science  and  technology 
on  operating  costs  or  within-DRG 
severity  changes.  Thus,  we  cannot 
estimate  precisely  what  portion  of  the 
overall  intensity  increase  was  due  to  a 
combination  of  quality  enhancing 
services  and  within-DRG  severity,  and 
what  portion  was  due  to  cost-ineffective 
practice.  We  are  instead  assuming  that 
one-half  of  the  1.3  to  1.7  percent  annual 
increase  was  due  to  a  combination  of 
quality-enhancing  services  antl  within- 
DRG  severity.  Therefore,  based  on  these 
trends,  our  recommendation  includes  a 
0.7  to  0.9  percent  positive  adjustment  to 
the  update  to  allow  for  cost-effective 
increase  in  the  intensity  of  services  in 
FY  1994. 

•  Quality  Enhancing  New  Science 
and  Technology:  Project  Hope,  under 
contract  with  ProPAC,  annually 
estimates  the  incremental  operating 
costs  of  specific  cost-increasing 
technologies.  However,  we  know  of  no 
definitive  studies  that  establish  an 
appropriate  level  or  range  for  this  factor. 
PtoPAC's  adjustment  is  for  the  cost- 
increasing  effect  of  new  technologies 
only,  and  this  year  assumes  the 
estimated  costs  for  these  technologies  at 
1.0  percent. 

We  believe  that  the  ProPAC  estimate 
may  be  overstated  for  several  reasons. 
First,  the  estimate  does  not  account  for 
offsetting  changes  in  revenue  due  to 
changes  in  DRG  assignment.  Second,  it 
is  not  clear  that  all  of  the  new 
technologies  listed  in  ProPAC's  study 
significantly  enhance  health  status.  To 
the  extent  the  new  technologies  are  not 
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quality  enhaadng,  an  adjustment  is 
inappropriate.  Finally,  some  of  the 
technologies  have  considerable 
potential  for  cost  savings  relative  to  the 
technologies  they  are  replacing. 

•  Change  in  Case  Mix:  Our  analysis 
takes  into  account  changes  in  case  mix 
adjusted  for  changes  attributable  to 
improved  coding  practices  and  DRG 
reclassification  and  recahbration.  We 
found  that  the  observed  increase  in  case 
mix  was  1.7  percent  during  FY  1992. 
We  estimate  real  case  mix  increased  1.0 
to  1.4  percent.  We  define  real  case-mix 
change  as  actual  changes  in  the  mix 
(and  resource  requirements)  of  Medicare 
patients  as  opposed  to  changes  in 
coding  behavior  that  result  in 
assignment  of  cases  to  higher-weighted 
DRGs  but  do  not  reflect  greater  resource 
requirements.  This  estimate  is 
supported  by  past  studies  of  case-mix 
change  by  RAND  Corporation.  The  most 
recent  study  by  the  the  RAND 
Corporation,  "Has  DRG  Creep  Crept  Up? 
Decomposing  the  Case  Mix  Index 
Change  Between  1987  and  1988"  by 
CM.  Carter,  Ji».  Newhouse  and  D.A. 
Relies,  R-409«-HCFA/ProPAC  (1991), 
uses  medical  records  from  subsequent 
Federal  fiscal  years  recoded  by  the 
SuperPRO  using  consistent  standards  to 
determine  real  case-mix  change.  The 
study  specifically  suggests  that  real 
case-mix  change  is  not  dependent  on 
total  change,  but  instead  is  a  fairly 
steady  1.0  to  l.S  percent  per  year.  We 
use  1.4  percent  as  the  upper  bound 
because  the  RAND  study  did  not  take 
into  account  that  hospitals  may  have 
induced  doctors  to  more  completely 
document  medical  records  so  as  to 
improve  payment. 


In  addition,  we  estimate  that  DRG 
reclassification  and  recalibration  in  FY 
1992  resulted  in  a  0.1  percent  increase 
in  the  case-mix  index  when  compared 
with  the  case-mix  index  that  would 
have  resulted  if  we  had  not  made  the 
reclassification  and  recalibration 
changes  to  the  GROUPER.  The  resulting 
adjustment  to  accoimt  for  changes  in 
case  mix  during  FY  1992.  the  most 
recent  year  for  which  data  are  available, 
is  -0.4  to  -0.8  percent  (the  sum  of 
- 1.7  percent.  1.0  to  1.4  percent,  and 
-0.1  percent).  The  2.0  and  1.8  percent 
figures  used  in  the  Pro? AC  frameworic 
represent,  respectively,  ProPAC's 
projection  for  observed  case-mix 
change,  and  its  projection  for  real  case- 
mix  change,  including  within-DRG  case 
complexity  change,  during  FY  1993. 
ProPAC's  observed  case-mix  change  is 
estimated,  whereas  our  observed  case- 
mix  change  is  based  on  FY  1992  bills 
received  through  February  28, 1993. 
ProPAC  does  not  make  an  adjustment 
for  DRG  reclassification  and 
recalibration  in  its  update 
recommendation  (we  note  that  Congress 
asks  the  Secretary  for  an  estimate  of 
these  effects  in  our  update 
recommendation). 

•  Adjustment  for  MSA  Changes: 
Beginning  October  1. 1993,  we  will 
adopt  the  revised  MSA  definitions 
based  on  1990  census  data  that  were 
announced  by  the  Office  of  Management 
and  Budget  on  December  28, 1992.  As 
remiired  by  statute,  these  MSA 
definitions  are  used  to  determine  a 
hospital's  status  as  large  urban,  other 
urban,  or  rural,  for  purposes  of  its 
payment  imder  the  prospective  payment 
system.  Because  a  significant  number  of 


hospitals  are  located  in  areas  that  have 
been  changed  bom  rural  to  urban  status 
under  the  new  MSA  definitions,  we 
estimate  that  implementation  of  the  new 
MSAs  for  purposes  of  applying 
standardized  amounts  and  determining 
payments  for  serving  a  disproportionate 
share  of  low-income  patients,  by  itself, 
will  result  in  an  additional  expenditure 
of  approximately  $120  milHon  in  FY 
1994.  We  believe  that  the  changes  in  the 
MSA  status  of  hospitals  should  not 
result  in  an  increase  (or  decrease)  in 
total  aggregate  payments  imder  the 
prospective  payment  system,  since  these 
changes  are  not  directly  related  to  any 
change  in  hospital  costs.  Therefore,  we 
are  recommending  an  adjustment  of 
-  0.2  percentage  points  to  the 
standcudized  amoimts  to  ensure  that 
aggregate  payments  in  FY  1994  are  not 
affected  by  the  MSA  changes. 

•  Correction  for  Market  Basket 
Forecast  Error  The  FY  1992  estimated 
market  basket  percentage  increase  used 
to  update  the  payment  rates  was  4.4 
percent.  Our  most  recent  data  indicate 
the  actual  FY  1992  increase  was  3.0 
percent,  reflecting  that  the  increase  in 
wages  was  lower  than  projected.  The 
resulting  forecast  error  in  the  projected 
FY  1992  market  basket  rate  of  increase 
forecast  is  1.4  percentage  points.  Our 
pohcy  has  been  to  make  a  forecast  error 
correction  If  our  estimate  Is  off  by  0.25 
percentage  points  or  more.  Therefore, 
we  are  recommending  an  adjustment  of 
- 1,4  percentage  points  to  reflect  this 
overestimation  of  the  FY  1992  market 
basket  The  following  Is  a  siunmary  of 
the  update  ranges  supported  by  our 
analyses  compared  to  ProPAC's 
framework. 


Table  1. -Comparison  of  FY  1994  Update  Recommendations 


Marfcet  Basket  

Diffefence  Between  HCFA  &  ProPAC  Market  Baskete 

SublotaJ  . 

Poltey  Adjustment  factors  ..„ !!!.™.„ 

Productivtty  .„ 

Intensity: 

Science  and  Tectmoiogy 

Intensity 


Real  WittUn  DRG  Change 

Sutrtotal 

Case  Mix  Adjustment  Factors: 
Obsen^ed  Case  Mix  Ct^ange  ., 
Real  Across  DRG  Change  .. 
Real  Within  DRG  Change 


Effect  o«  1992  Reclassification  and  Reeaitt>fatlon 

Subtotal  „ 

Adjustment  lor  MSA  Changes """  ' 

Forecast  Error  Correction 


HHS 


MB 


MB 
-1.1  to-0.8 
♦0.7  to  +0.9 


-0.4  to  ♦0.1 

-1.7 

♦1.0to^1.4 

(^ 
-0.1 


-OJto  -0.4 
-0.2 
-1.4 


ProPAC 


Me 
♦0.1 


MB^0.1 
-0.6 


♦1.0 
D 


♦0.5 

-2.0 
♦M 
*0A 


-0.2 
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Table  1.— Comparison  of  FY  1994  Update  Recommendations— Continued 


Total  Recommended  Update 


^  Induded  in  ProPAC's  Productivity  Measure. 
^Included  in  ProPAC's  Case  Mix  Ad|i«tment. 


'Induded  in  HHS"  Intensity  Factor. 


HHS 


M6-2.8toM&-1.9 


PioPAC 


MB-0.7 


The  above  analysis  supports  a 
recommendation  that  the  update  for 
urban  hospitals  and  the  hospital- 
specific  rates  applicable  to  sole 
community  hospitals  be  no  more  than 
the  market  basket  minus  1.9  percentage 
points.  We  note  that  this 
recommendation  is  consistent  with  the 
President's  budget  proposal  of  an 
update  equal  to  the  market  basket  minus 
1.17  percentage  points,  effective  January 
1, 1994.  Given  the  most  recent  estimate 
of  the  market  basket  rate  of  increase  of 

4.2  percent,  the  President's  budget 
proposal  would  result  in  an  update  of 

3.03  percent  effective  January  1, 1994. 
The  average  update  would  be  2.3 
percent,  or  the  market  basket  rate  of 
increase  minus  1.9  percentage  points. 

In  addition,  we  beheve  a  differential 
update  for  the  standardized  amount 
apphcable  to  rural  hospitals  is 
appropriate  in  order  to  phase  out  the 
differential  between  the  rural  and  other 
urban  standardized  amounts,  as 
required  by  Public  Law  101-508.  We  are 
recommending  that  the  rural 
standardized  amount  be  updated  by  an 
additional  l.S  percentage  points 
effective  January  1. 1994,  for  a  total 
average  update  of  3.4  percent  (that  is, 
market  basket  minus  0.8  percentage 
points).  This  recommendation  is 
consistent  with  the  President's  proposal 
to  update  the  rural  standardized 
amounts  by  the  market  basket 
percentage  increase  plus  0.33 
percentage  points,  effective  January  1, 
lp94. 

We  note  that  we  disagree  with 
ProPAC's  recommendation  that  the 
hospital-specific  rates  applicable  to  sole 
community  hospitals  be  increased  by 
the  update  factor  applicable  to  the  rural 
standardized  amounts.  We  believe  that 
the  considerations  used  to  develop  the 
update  recommendations  for  the  urban 
standardized  amoimts  are  also 
apphcable  to  the  hospital-specific  rates, 
and  that  the  differential  update  appUed 
to  the  rural  standardized  amounts  to 
eliminate  the  difference  between  the 
rural  and  other  urban  standardized 
amounts  is  not  a  relevant  consideration 
for  the  hospital-specific  rates. 


rv.  ProPAC  Recommendation  tat 
Updating  the  Rate-of-Increase  Limits 
for  Excluded  Hospitals 

ProPAC  recommends  an  update  factor 
equal  to  the  market  basket  rate  of 
increase  minus  1.2  percentage  points  for 
excluded  hospitals  and  units.  The  1.2 
percentage  point  reduction  represents  a 
reduction  of  1.4  percentage  points  to 
account  for  the  forecast  error  in  the  FY 
1992  market  basket  rate  cf  increase  for 
excluded  units,  no  increase  to  reflect  the 
different  compensation  price  proxies 
used  by  ProPAC,  and  an  allowance  for 
new  technology  of  0.2  percent.  ProPAC 
no  longer  recommends  an  additional 
allowance  based  on  the  year  the  hospital 
or  unit  was  excluded  from  the 
prospective  payment  system,  pending 
our  report  to  Congress  on  payment 
reform  for  excluded  hospitals  ard  units 
as  mandated  by  Public  Law  101-508. 

Response:  We  recommend  that 
hospitals  excluded  from  the  prospective 
payment  system  receive  an  update  equal 
to  the  percentage  increase  in  the  market 
basket  that  measures  input  price 
increases  for  services  fumisned  by 
excluded  hospitals  minus  1.0 

S)ercentage  point,  reduced  by  one- 
ourth.  The  reduction,  as  explained 
above,  provides  an  update  equivalent  to 
the  recommendation  that  the  update  for 
prospective  payment  system  hospitals 
be  effective  January  1, 1994,  while 
maintaining  equitable  treatment  for 
providers  regardless  of  the  beginning  of 
their  cost  reporting  period.  That  mai^tet 
basket  rate  of  increase  for  excluded 
hospitals  is  currently  forecast  at  4.3 
percent.  The  combination  of  reducing 
the  update  by  one-fourth  and 
calculating  the  update  as  the  market 
basket  percentage  rate  of  increase  minus 
1.0  percent  results  in  an  average  update 
of  2.5  percent. 

Last  year,  we  recommended  that  the 
amount  of  the  update  vary  according  to 
the  base  year  used  to  establish  the 
excluded  hospital  or  imit's  target 
amoimt.  We  agree  with  ProPAC  that  we 
should  defer  any  recommendation 
regarding  a  differential  update  until  our 
report  to  Congress  is  completed.  While 
some  hospitals  have  been  adversely 
affected  by  the  rate-of-increase  limits, 
others  have  managed  to  receive 
substantial  incentive  payments.  Further 
analysis  is  needed  to  understand  why 


some  hospitals  have  fared  well  and 
others  have  not,  so  that  we  can 
determine  whether  an  across-the-board 
increase  is  more  appropriate  than  one 
targeted  toward  groups  of  hospitals 
whose  costs  tend  to  be  systematically 
above  the  rate-of-increase  limit. 
Additionally,  the  lower  updates  are  only 

Eart  of  the  explanation  for  why 
ospitals  with  early  base  years  are  more 
financially  vuberable  than  hospitals 
that  more  recently  became  subject  to  the 
rate-of-increase  limits.  Another 
consideration  is  that  these  hospitals 
have  been  subject  to  the  limits  for  a 
longer  period  of  time  and,  in  the  case  of 
those  hospitals  with  an  FY  1982  or  FY 
1983  base  year,  have  a  target  amount 
that  was  established  before  the 
prospective  payment  system  was 
implemented. 

V.  Response  to  Comments  Regarding 
Modified  Framework 

In  our  September  1, 1992  final  rule,  at 
57  FR  40009,  we  pubUshed  the  revised 
framework  that  we  are  cxurently  using 
to  develop  the  Secretary's  proposed 
update  recommendation.  We  also 
solicited  comments,  and  respond  to 
them  below. 

Comment:  Several  commenters 
suggested  that  the  share  of  internal 
hospital  industry  wage  proxies  in  the 
hospital  market  basket  be  increased 
from  its  current  level  of  50  percent. 

Response:  A  detailed  response  to  this 
comment  was  provided  in  the 
September  4, 1990  final  Tule  {at  55  FR 
36047)  when  the  current  hospital 
market  basket  was  implemented.  We 
believe  that  it  would  be  equally 
inappropriate  to  use  100  percent 
internal  (that  is,  hospital  industry- 
specific)  price  proxies  or  100  percent 
external  price  proxies.  If  we  were  to  use 
100  percent  internal  price  proxies,  we 
would  effectively  pass  through,  as 
reimbursable  costs,  the  higher  rates  of 
employee  compensation  growth 
experienced  by  hospitals  as  compared  to 
the  rest  of  the  economy.  Rather,  we 
prefer  to  use  economy-wide  proxies  for 
those  occupations  that  are  generally 
employed  both  inside  and  outside  the 
hospital  industry,  such  as  managers, 
administrators,  clerical  personnel,  and 
maintenance  workers.  We  believe  that 
the  economy-wide  rate  of  increase  is  the 
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more  appropriate  measure  for  these 
types  of  employees,  since  that  is  the 
relevant  labor  market  for  these 
employees.  In  contrast,  we  use  hospital- 
industry  proxies  for  those  categories  of 
workers  that  are  not  hired  in  large 
numbers  in  other  sectors  of  the 
economy,  such  as  registered  nurses. 

Comment:  The  commenters  disagreed 
with  our  statement  that  there  are  no 
conclusive  studies  regarding  the  costs  of 
new  science  and  technology  and  within- 
DRG  complexity,  citing  in  particular 
work  done  under  contract  to  ProPAC  by 
Project  HOPE  and  SysteMetrics. 

Response:  The  work  done  for  ProPAC 
by  Project  HOPE  measures  the  increase 
in  costs  for  new  science  and  technology, 
given  certain  standards  for  diffusion 
among  the  Medicare  population.  While 
we  believe  that  the  Project  HOPE 
studies  are  valuable  in  examining  the 
potential  impact  of  new  technologies  on 
inpatient  costs,  they  do  not  provide 
conclusive  evidence  to  set  a  policy 
standard  on  an  annual  basis.  The 
studies  made  several  assumptions  in 
defining  a  new  technology  and  its 
diffusion  pattern.  Moreover,  the 
estimates  are  based  on  all  observed  use 
of  the  technology  rather  than  use 
consistent  with  cost-effective  care. 
Therefore,  several  policy  judgments 
must  also  be  made  to  use  these 
estimates  each  year.  Thus,  we  believe 
thiat  our  proposed  approach  of  basing 
the  intensity  standard  on  historical 
patterns  provides  a  more  reasonable 
method  of  formulating  a  consistent  and 
predictable  standard  annually.  We  will, 
however,  continue  to  examine  Project 
Hope's  work  to  guide  decisions, 
particularly  when  diffusion  of  new 
technologies  would  cause  costs  to 
deviate  substantially  from  the  long-run 
trend  in  cost  increases  for  any  year. 

Comment:  Two  commenters  requested 
clarification  regarding  our  intent  to 
calibrate  the  update  recommendation 
and  the  recommendation  regarding  the 
Medicare  Volume  Performance  Standard 
(MVPS)  for  physicians. 

Response:  Our  intention  is  to 
recognize  the  interactions  between 
physician  practice  patterns  and  hospital 
costs  per  case.  We  do  not  intend  to  use 
any  formula  to  link  the  two 
recommendations,  but  rather  to 
recognize  that  recommendations  of 
different  magnitudes  would  send  mixed 
signals  to  the  health  care  industry 
regarding  our  standards  for  necessary 
intensity  increases. 

Comment:  Two  commenters  believe 
that  the  number  of  efficient  or  best 
practice  hospitals  that  we  identify 
would  be  insufficient  to  determine  the 
appropriate  increase  in  intensity,  and 
that  we  should  continue  to  supplement 


any  data  from  these  hospitals  with  a 
broader  range  of  data. 

Response:  As  we  stated  in  the 
September  1, 1992  final  rule  (57  PR 
40012),  our  intent  is  that  the  intensity 
component  will  come  to  incorporate 
expanding  knowledge  from  medical 
effectiveness  studies.  We  believe  that 
eventually  identifying  a  set  of  efficient, 
or  "best  practice",  hospitals  would 
provide  additional  insight  into  the  share 
of  total  intensity  increase  that  is  real. 
We  do  not  intend  to  formulate  any 
measure  of  intensity  change  based  only 
on  these  hospitals.  At  this  time,  we  do 
not  know  of  any  methodology  for 
identifying  these  hospitals.  When  we 
develop  or  become  aware  of  a  potential 
methodology,  we  will  request  public 
comment  on  the  criteria  for  identifying 
this  group  of  hospitals. 

Comment:  Two  commenters  objected 
to  our  use  of  a  service  productivity 
measurement  in  the  analytical 
framework.  These  commenters  believe 
that  we  should  take  into  accoiuit  the 
productivity-enhancing  aspects  of  non- 
capital material  inputs. 

Response:  We  believe  that  it  is 
appropriate  to  base  our  productivity 
standard  on  labor  inputs.  It  is  difficuh 
to  obtain  an  accurate  measure  of  non- 
capital material  inputs,  since  there  is  no 
standard  physical  unit,  such  as  the  full- 
time  equivalent  (FTE)  for  labor,  to  use 
in  measuring  material  inputs.  We  have 
instead  decided  to  view  material  as 
making  labor  more  productive  (that  is, 
able  to  produce  more  services  per  FTE). 
This  does  not  imply  that  we  are  ignoring 
the  contributions  of  non-capital  material 
inputs  such  as  pharmaceuticals. 
Comment:  Some  commenters 
continue  to  oppose  our  measurements  of 
case-mix  index  change  in  the  analytical 
framework.  In  particular,  the 
commenters  disagree  with  our 
measurement  of  real  case-mix  change, 
citing  the  recent  ProPAC  study  cited 
above  in  the  discussion  of  the 
Secretary's  FY  1994  update 
recommendation.  In  addition,  the 
commenters  disagree  with  our 
adjustment  for  the  effects  of 
reclassification  and  recalibration,  and 
are  concerned  that  it  might  be  affected 
by  budgetary  or  political  concerns. 

Response:  We  have  altered  our 
measurement  of  real  case  mix,  using  the 
RAND  study,  as  cited  and  discussed 
above.  We  continue  to  believe  that  it  is 
appropriate  to  make  an  adjustment 
(whether  positive  or  negative)  for  the 
effects  of  DRG  reclassification  and 
recalibration.  These  effects  are  the 
actual  differences  in  the  case-mix  index 
using  the  GROUPER  for  the  year  for 
which  we  have  most  recently  collected 
data  (FY  1992  this  year),  when 


compared  with  the  case-mix  index  using 
the  same  cases  that  would  have  resulted 
if  we  had  not  made  the  reclassification 
and  recalibration  changes  to  the 
GROUPER  that  year.  Congress  asks  the 
Secretary  for  an  estimate  of  these  effects 
in  our  update  recommendation.  Further, 
we  believe  that  it  is  appropriate  to 
ensure  that  these  differences  are  not 
permanently  built  into  the  payment 
rates  at  the  same  time  that  we  believe 
that  it  would  be  inappropriate  to 
attempt  to  recompute  payments  for  the 
year  in  question  using  the  actual  case 
data  (since  GROUPER  changes  are 
required  by  section  1886(d)(4){C)(iii)  of 
the  Act  to  be  budget  neutral).  Finally, 
we  note  that,  since  the  recommended 
adjustment  is  determined  using  actual 
cases  and  GROUPERS,  the 
recommended  adjustment  is  an 
empirical  measurement  that  is 
unaffected  by  political  or  budgetary 
considerations. 

Appendix  E:  Development  of  Update 
Framework  for  Prospective  Payment  System 
for  Inpatient  Hospital  Capital-Related  Costs 

I.  Introduction 

For  FY  1992  through  FY  1995. 
§  412.308(c)(1)  provides  that  the  update 
for  the  capital  prospective  payment 
rates  (Federal  rate  and  hospital-specific 
rate)  will  be  based  on  a  2-year  moving 
average  of  actual  increases  in  Medicare 
inpatient  capital  costs  per  discharge. 
The  regulations  provide  that,  beginning 
in  FY  1996.  HCFA  will  determine  the 
update  in  the  capital  prospective 
payment  rates  based  on  an  analytical 
framework  that  will  take  into  account 
(1)  changes  in  the  price  of  capital 
(which  we  will  incorporate  into  a 
capital  input  price  index),  and  (2) 
appropriate  changes  in  capital 
requirements  resulting  from 
development  of  new  technologies  and 
other  factors,  (such  as  the  diffusion  of 
existing  technologies  and  existing 
hospital  capacity  and  utilization).  The 
objective  of  the  capital  update 
framework  is  to  determine  a  rate  of 
increase  in  aggregate  capital  prospective 
payments  which,  along  with  a  rate  of 
increase  in  DRG  operating  payments, 
ensures  a  joint  flow  of  capital  and 
operating  services  for  efficient  and 
effective  care  for  Medicare  patients. 

Although  the  analytical  framework 
will  not  be  employed  to  determine  the 
annual  update  factor  until  FY  1996.  we 
are  presenting  a  series  of  preliminary 
models,  using  available  data  and 
concepts,  of  an  update  framework  for 
the  prospective  payment  system  for 
hospital  inpatient  capital  related  costs. 
We  presented  previous  models  in  the 
final  rules  for  FY  1992  and  FY  1993.  We 
received  three  comments  on  the  most 
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recent  model,  which  was  published  in 
the  September  1, 1992.  Federal  Register. 
In  addition,  ProPAC  presented  its 
recommended  update  framework  for  the 
capital  prospective  payment  system  in 
its  March  1, 1993  report  to  Congress. 
The  preliminary  upaate  framework 
below  represents  ftirther  development  of 
the  previous  models  based  on  public 
comment  and  on  our  own  continued 
analysis  of  the  issues. 

The  preliminary  update  framework 
below  includes  a  capital  input  price 
index  that  parallels  the  operating  input 
price  index.  The  capital  input  price 
index  measures  the  pure  price  changes 
associated  with  changes  in  capital- 
related  costs  (prices  X  "quantities").  The 
composition  of  capital-related  costs  is 
maintained  at  base-year  1987 
proportions  in  the  capital  input  price 
index.  As  such,  the  composition  of 
capital  reflects  the  underlying  capital 
acquisition  process.  We  selected  1987  as 
the  base  year  for  this  preliminary  capital 
input  price  index  for  consistency  with 
the  operating  input  price  index.  We 
would  periodically  update  both  the 
operating  and  the  capital  input  price 
indexes  to  reflect  the  changing 
composition  of  inputs  for  capital  and 
operating  costs.  We  expect  to  have 
rebased  the  capital  and  operating  input 
price  indexes  by  the  time  we  implement 
the  final  capital  update  framework  for 
FY  1996.  The  preliminary  capital  input 
price  index  below  illustrates  the         , 
methodology  we  propose  to  employ. 

The  preliminary  capital  update 
framework,  like  the  revised  operating 
update  framework,  incorporates  several 
poUcy  adjustments  in  addition  to  the 
capital  input  price  index.  We  would 
adjust  for  case-mix  index-related 
changes,  for  intensity,  and  for  the 
efficient  and  cost-effective  use  of  capital 
(that  is,  movable  equipment,  buildings 
and  fixed  equipment,  etc.)  in  the 
hospital  industry,  as  well  as  for  error  in 
the  capital  input  price  index  forecast. 

We  are  continuing  to  develop  the 
capital  prospective  payment  system 
update  framework  to  conform  with  the 
revised  operating  prospective  payment 
system  framework  discussed  in 
appendix  D.  In  developing  this  model, 
we  have  attempted  as  much  as  possible 
to  mamtain  consistency  with  the  revised 
operating  framework,  in  order  to 
facilitate  the  eventual  development  of  a 
single  prospective  payment  system 
update  framework.  We  are  also 
concerned  with  promoting  the  goals  that 
motivated  the  adoption  of  the  capital 
prospective  pa)mient  system,  especially 
the  goals  of  promoting  more  effective 
and  efficient  utilization  of  capital 
resources  in  the  hospital  industry  and 
establishing  incentives  for  hospitals  to 


make  cost-effective  decisions  regarding 
acquisition  of  new  capital  resources. 

It  is  important  to  emphasize,  as  we 
did  when  we  presented  the  previous 
model  in  the  September  1, 1992. 
Federal  Register,  that  this  presentation 
represents  our  current  thinking,  and  that 
we  encourage  submission  of  comments 
and  recommendations  for  further 
improvements.  We  are  especially 
interested  in  suggestions  regarding  the 
proposed  adjustment  factor  for  capital 
productivity  and  efficiency.  We  also 
remain  interested  in  suggestions 
regarding  the  capital  input  price  index, 
the  proposed  policy  adjustment  factor 
for  intensity,  and  alternative 
methodologies  for  deriving  the  factors. 
We  welcome  information  concerning 
empirical  studies  and  sources  of  data 
that  could  be  useful  in  developing  the 
framework. 

Our  plan  is  to  provide  successively 
more  developed  models  in  the  FY  1994 
final  prospective  payment  system  rule 
and  in  the  rulemaiting  process  for  FY 
1995.  We  will  base  these  models  on 
further  study  of  the  conceptual  and 
empirical  foundations  of  the  framework 
ana  on  our  evaluation  of  the  comments 
and  recommendations  submitted  in 
response  to  this  discussion. 

n.  ProPAC  Recommendation  for 
Updating  the  Capital  Prospective 
Payment  System  Federal  Rate 

ProPAC  recommends  the  use  of  an 
update  framework  to  adjust  the  Federal 
capital  rate  beginning  in  FY  1994.  The 
ProPAC  framework  is  based  on  the 
premise  that  capital  prospective 
payments  are  for  future  capital 
purchases.  The  ProPAC  update 
framework  includes  a  capital  market 
basket  component  that  measures  1-year 
changes  in  the  purchase  prices  of  a  fixed 
basket  of  capital  goods  purchased  by 
hospitals.  The  ProPAC  homework  also 
includes  several  policy  adjustment 
factors.  A  forecast  error  correction  factor 
adjusts  payment  rates  so  that  the  effects 
of  past  errors  are  not  perpetuated.  A 
financing  policy  adjustment  accounts 
for  the  effects  of  substantia!  deviations 
from  long-term  trends  in  interest  rates 
on  hospital  capital  costs.  The  capital 
update  fi^mework  also  includes 
adjustments  for  scientific  and 
technological  advances,  productivity, 
and  case-mix  change  similar  to  those 
employed  in  the  ProPAC  operating 
update  framework. 

ProPAC  also  recommends  the 
development  and  use  of  a  combined 
update  framework  for  the  prospective 
payment  systems  for  operating  and 
capital-related  costs  for  FY  1994. 

Response:  We  continue  to  believe  that 
it  would  be  premature  to  implement  en 


update  framework  for  capital 
prospective  payments  before  FY  1996. 
On  several  specific  issues,  we  believe 
that  our  model  requires  additional 
development  and  would  benefit  from 
further  pubUc  comment  and 
consultation.  Two  of  the  three 
commenters  on  the  previous  model  of 
the  update  framework  urged  us  not  to 
implement  the  framework  before  FY 
1996  for  these  reasons. 

Our  long-term  goal  is  to  develop  a 
single  prospective  payment  system 
update  framework.  Such  a  combined 
framework  is  not  feasible  as  long  as  the 
regulations  provide  for  the 
determination  of  the  capital  prospective 
payment  update  by  means  of  a  lagged  2- 
year  average  of  actual  Medicare  capital 
cost  increases.  Once  we  have  completed 
work  on  an  analytical  framework  for  the 
capital  prospective  payment  update,  we 
will  begin  to  study  development  of  a 
unified  framework.  In  the  meantime,  we 
will  continue  to  maintain  consistency  as 
much  as  possible  with  the  revised 
operating  framework  in  order  to 
facilitate  the  eventual  development  of  a 
unified  framework. 

The  basic  objectives  of  the  ProPAC 
and  HCFA  update  frameworks  are  to  a 
large  extent  compatible.  The  goal  of 
each  framework  is  to  provide  a  rate  of 
increase  in  capital  prospective 
payments  that,  along  with  the  rate  of 
increase  in  operating  prospective 
payments,  will  ensure  a  flow  of  capital 
and  operating  resources  that  will  allow 
for  efficient  and  effective  care  for 
Medicare  patients.  Both  frameworks  are 
designed  to  provide  increases  for  the 
purchase  of  quality-enhancing  new 
technologies.  Both  frameworks  provide 
for  case-mix  adjustments  to  remove  the 
effects  of  upcoding  and  to  adjust  for 
changes  in  within-DRG  severity.  Both 
frameworks  also  seek  to  encourage 
efficient  capital  spending  behavior  and 
to  adjust  the  overall  size  of  capital  stock 
to  appropriate  levels.  Although  the 
frameworks  adopt  different 
methodologies  for  promoting  some  of 
these  goals,  they  are  philosophically 
compatible  to  the  degree  that  they  share 
these  goals. 

However,  there  is  one  significant 
philosophical  difference  between  the 
ProPAC  and  HCFA  frameworks. 
ProPAC's  framework  is  based  on  the 
premise  that  capital  prospective 
payments  are  for  future  capital 
purchases.  Thus,  ProPAC's  proposed 
capital  market  basket  reflects  the 
projected  increase  in  the  purchase  price 
of  capital  goods  from  one  year  to  the 
next.  To  put  it  another  way,  the  market 
basket  under  the  ProPAC  framework 
reflects  the  price  of  replacing  current 
capital  stock  at  future  prices. 
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HCFA's  framework  is  based  on  the 
premise  that  capital  prospective 
payments  are  for  hospital'  future 
capital-related  expenses  rather  than  for 
future  capital-related  purchases.  That  is, 
HCFA's  framework  addresses  the 
expenses  associated  with  hospitals' 
given  stock  of  capital  in  a  particular 
fiscal  year;  ProPAC's  framework  ignores 
hospitals'  present  stock  of  capital  and 
focuses  on  costs  of  capital  purchases 
that  hospitals  will  maJce  in  a  particular 
fiscal  year. 

Section  1886(g)(1)(A)  of  the  Act 
provides  that"*  *  *  instead  of  any 
amounts  that  are  otherwise  payable 
under  this  title  with  respect  to  the 
reasonable  costs  of  *  *  •  hospitals  for. 
capital-related  costs  of  inpatient 
hospital  services,  the  Secretary  shall 
•  *  •  provide  for  payment /or  such 
costs  in  accordance  with  a  prospective 
payment  system  •  •  •."(Emphasis 
added.)  This  section  of  the  Act  further 
provides  that  the  term  "capital-related 
costs"  has  the  meaning  given  to  the  term 
by  the  Secretary  as  of  September  30, 
1987.  In  the  Medicare  program,  the  term 
"capital-related  costs"  has  always  meant 
the  historical  or  accoimting  costs  for 
capital,  that  is,  net  depreciation,  as  well 
as  interest,  taxes,  insurance,  and  leases 
on  depreciable  assets.  In  accordance 
with  this  statutory  mandate,  the  Federal 
capital  rate  was  originally  developed  on 
the  basis  of  the  FY  1989  national 
average  Medicare  inpatient  capital- 
related  cost  per  case.  To  maintain 
consistency,  we  believe  that  the  update 
should  also  be  based  on  projected 
changes  in  the  historical  costs  of  capital. 
In  addition,  there  is  a  sound  economic 
reason  why  the  current  purchase  price 
of  capital  assets  alone  is  an  inadequate 
measure  of  the  price  of  capital.  The 
crucial  distinguishing  feature  of  capital 
assets  is  that  they  are  consumed  over 
time.  A  satisfactory  measure  of  the 
change  in  capital  input  prices  must 
therefore  account  for  this  fact. 
Consideration  of  the  costs  for  all  capital 
currently  in  use  for  patient  care,  not  just 
the  costs  for  current  capital  purchases, 
is  necessary  for  this  purpose.  As  we 
discuss  in  section  III  below,  we  do  not 
believe  that  the  ProPAC  index 
adequately  captures  this  aspect  of 
changes  in  capital  input  prices. 

We  provide  further  comments  on 
particular  ProPAC  recommendations, 
including  the  choice  of  price  proxies, 
the  treatment  of  interest,  and  the 
adjustment  for  productivity  in  sections 
in  and  rv  of  this  appendix.  The  ProPAC 
recommendations  concerning  the 
methodology  for  recognizing  increases 
due  to  quality-enhancing  new 
technology  and  the  case-mix  index 
adjustment  are  discussed  in  the  context 


of  the  operating  prospective  payment 
system  update  recommendation  in 
Appendix  D. 

in.  Measurement  of  Capital  Input  Price 
Increases 

A.  Introduction 

HCFA  proposed  a  capital  input  price 
index  (Cffl)  as  one  component  in 
developing  future  update  factors  for  the 
Federal  rate  in  the  September  1, 1992 
Federal  Register.  The  proposed  OPI 
paralleled  the  operating  input  price 
index  since  both  indexes  were  designed 
to  measure  input  price  changes  for 
hospitals'  current  year  expenses,  that  is, 
to  separate  pure  price  changes  from 
quantity  and  expenditure  changes.  The 
operating  sector  input  price  index 
measures  input  price  changes  for 
operating-related  expenses.  The  CIPI 
measures  input  price  changes  for 
capital-related  expenses. 

The  current  version  of  the  QPI  is 
based  on  the  following  assumptions: 

•  The  Federal  rate  is  based  on  the 
concept  of  capital-related  expenses  and, 
therefore,  any  change  in  the  Federal  rate 
should  take  into  account  expected 
changes  in  the  input  price  aspects  of 
capital-related  expenses; 

•  Capital-related  expenses  are  defined 
as  the  sum  of  depreciation  expense, 
capital-related  interest  costs,  and  other 
capital-related  costs,  including  taxes, 
insurance,  and  leases;  and 

•  The  input  prices  related  to  capital- 
related  expenses  are  beyond  the  control 
of  the  hospital  industry  (that  is.  the 
hospital  is  a  price-taker,  not  a  price- 
setter). 

These  assumptions  lead  directly  to  a 
definition  of  a  OPI  that  takes  into 
account  the  price  aspects  of  changes  in 
depreciation  expense,  interest  costs,  and 
other  capital-related  costs.  Further,  the 
assumptions  lead  directly  to  input 
prices  for  depreciation  expense  and 
interest  costs  which,  unlike  operating 
costs,  have  a  time  dimension  that  must 
be  captured  in  the  OPI. 

In  Its  original  proposal,  HCFA 
recommended  that  three  categories  of 
capital-related  expenses  be  included  in 
the  CIPI:  Depreciation  expense,  interest 
costs,  and  other  capital-related  costs 
(taxes  and  insurance).  We  continue  to 
believe  these  categories  should  be  used 
in  the  OPI.  In  response  to  comments 
and  suggestions  to  our  prior  proposal, 
and  in  order  to  apply  new  research 
findings,  we  are  proposing  a  number  of 
revisions  to  our  original  CIPI  proposal. 

B.  Revisions  in  the  HCFA  Capital  Input 
Price  Index 

HCFA  has  revised  its  prior  OPI 
proposal  in  the  following  major 
respects: 


•  In  its  original  proposal,  HCFA 
implicitly  assumed  that  the  capital 
structure  (the  proportion  of  depreciation 
expense,  interest  costs,  and  other  capital 
costs)  for  rentals  and  leases  was  the 
same  as  that  for  capital  owner-operators. 
The  results  of  the  1987  Assets  and 
Expenditure  Survey  by  the  Biu^au  of 
the  Census,  Department  of  Commerce, 
call  that  assumption  into  question.  We 
have  thus  explicitly  incorporated 
leasing  costs  into  our  index  weighting 
system  to  reflect  the  results  of  the 
Survey. 

•  We  continue  to  use  historic 
purchase  prices  to  evaluate  the 
contribution  of  each  year's  depreciation 
amount  within  the  time  span  limits 
imposed  by  the  expected  life  of  assets. 
However,  we  have  dropped  the 
assumption  that  the  same  proportion  of 
current  real  capital  stock  was  acquired 
each  year  starting  with  the  current  year 
back  to  the  earliest  year  in  the  expected 
hfe  of  the  stock.  Rather,  we  now  use  a 
proportional  weight  for  each  year  that 
reflects  the  historic  patterns  of 
purchases  of  assets.  A  representative 
weighted  mean  price  is  computed  for 
each  relevant  time  span.  The  effect  of 
this  change  is  to  give  more  weight  to 
price  changes  in  more  recent  periods. 
Thus,  in  periods  of  rapid  inflation,  the 
proportionately  weighted  price  tends  to 
rise  more  rapidly  than  the  fixed  weight 
price  and,  conversely,  the  price  declines 
faster  as  inflation  abates.  Proportional 
weighting  is  a  direct  consequence  of  the 
definition  of  depreciation  expenses  and 
therefore  is  a  correct  procedure  by 
definition.  (Further  discussion  on  this 
point  is  available  in  the  technical  note 
described  at  the  end  of  this  section.) 

•  We  continue  to  use  two  categories 
of  straight-line  depreciation  expense: 
building  and  fixed  equipment,  and 
movable  equipment.  However, 
additional  data  analysis  required 
revision  in  the  expected  life  for  the  two 
categories.  We  now  propose  to  use  24 
years  expected  life  for  building  and 
fixed  equipment,  replacing  the  25-year 
estimate  used  last  year,  and  10  years 
expected  life  for  movable  equipment, 
replacing  the  7-year  estimate  used  last 
year.  The  effect  of  these  changes  is  to 
include  fewer  historic  prices  for 
building  and  fixed  equipment  and  to 
include  more  historic  prices  for  movable 
equipment. 

•  We  continue  to  use  FY  1987  as  a 
base  year  for  the  CIPI.  We  have  revised 
the  relative  expenditure  weights  for 
each  major  capital-related  expense 
category  to  reflect  more  recent  data 
analysis  and  to  account  for  findings  in 
the  1987  Assets  and  Expenditure 
Survey.  Bureau  of  the  Census. 
Pepartment  of  Commerce.  The  revised 
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relative  weights  reflect  our  best 
estimates  of  the  combined  capital- 
related  expenses  for  hospital  owner- 
operators  and  for  leasers  of  capital 
equipment  to  hospital  owner-operators. 
The  revised  estimates  allocate  a  relative 
weight  of  .6479  to  depreciation,  .3305  to 
interest,  and  .0201  to  other  capital- 
related  expenses  compared  to  .655,  .295 
and  .050  for  the  respective  categories  in 
our  prior  version.  Similarly,  we  now  use 
relative  internal  expenditure  weights  for 
depredation  expense  of  .4694  for 
building  and  fixed  equipment  and  .5306 
for  movable  equipment  compared  to 
.540  and  .460  for  the  respective 
categories  in  our  prior  version. 

•  In  our  prior  version  of  the  interest 
section  of  the  dPI  we  adopted  a  number 
of  assumptions  about  the  input  price 
proxies,  weights,  and  types  of  and 
expected  lives  for  debt  instruments  that 
we  have  revised  in  our  proposed 
version.  In  the  absence  of  definitive 
information  on  the  expected  life  of  debt 
instruments,  we  previously  chose  an 
average  20-year  life  for  loans  on 
building  and  fixed  equipment  and  an 
•verage  6-year  life  for  loans  on  movable 
equipment.  We  propose  to  use  the  same 
expected  life  for  loan  instruments  as  we 
use  for  expected  life  in  the  depreciation 
section,  24  years  for  building  and  fixed 
equipment  loans  and  10  years  for 
movable  equipment  loans.  These 
expected  lives  are  proxies  for  actual 


loan  terms  and  may  be  improved  upon. 
We  have  identified  a  data  source  that 
may  yield  a  more  accurate,  direct 
measure  of  the  ciurent  Ufe  of  loans. 
•  In  our  prior  version  we  used  a 
mortgage  model  to  approximate  the 
changing  impact  of  old  debt  instruments 
on  current  interest  amounts  as  the  debt 
instruments  age  (that  is,  the  decline  in 
payments  for  interest  as  the  principal  is 
paid  off).  We  propose  to  use  a  serial 
bond  model,  rather  than  a  mortgage 
model,  to  approximate  these  effects.  We 
are  adopting  the  bond  model  because  it 
is  simpler,  because  it  purportedly 
applies  to  a  large  proportion  of  hospital 
debt,  and  because  it  closely  simulates 
the  interest  payment  efi'ects  for  both 
bonds  and  mortgage  financing. 
Consistent  with  weighting  the  historic 
purchase  prices  of  capital  assets,  we 
now  use  a  proportional  weight  for  each 
year  that  reflects  historic  patterns  of 
acquiring  debt  instruments.  A 
representative  weighted  mean  "price" 
for  interest  costs  is  computed  for  each 
relevant  time  span.  An  effect  of  this 
change  is  to  give  more  weight  to  interest 
rate  changes  in  more  recent  periods. 
More  recent  principal  amounts  are 
larger  than  earlier  amounts  because  both 
the  quantity  of  real  capital  financed  and 
the  purchase  price  per  unit  of  real 
capital  (two  components  of  principal 
amoimts)  are  larger  in  recent  periods. 
The  historic  weighting  method  is  a 


direct  consequence  of  our  definition  of 
interest  costs  and,  therefore,  is  a  correct 
procediu^  by  definition.  (Further 
discussion  on  this  point  is  available  in 
the  technical  note  described  at  the  end 
of  this  section.) 

The  purpose  of  these  revisions  is  to 
adjust  weights  associated  within  the 
CIPI  to  more  realistically  reflect 
industry  experience. 

We  use  the  same  price  proxies  in  the 
proposed  version  that  we  described  in 
the  September  1, 1992  Federal  Register. 
A  number  of  alternative  price  proxies 
have  been  brought  to  our  recent 
attention  but,  as  yet,  none  meet  the 
criteria  we  described  in  the  FY  1993 
final  rule.  Those  criteria  are:  the  price 
proxy  data  must  be  publicly  available;  it 
must  be  based  on  valid  sampling 
designs;  and  it  must  have  been  collected 
for  a  sufficiently  long  period  of  time  to 
ensure  stability  and  credibility.  We  will 
continue  to  study  possible  alternative 
price  proxies. 

C.  An  Application 

We  applied  our  revised  methodology 
using  historical  price  proxy  changes 
through  1992  and  Data  Resources  Inc. 
(DRI)  price  proxy  projections  through 
1998  (Table  1).  The  effects  of  recent 
declines  in  interest  rates  and  in  the 
purchase  price  of  investment  goods  is 
apparent  in  the  historical  sections  of 
Table  1. 


Table  1.— HCFA  Capital  Input  Price  Index  Percent  Changes,  Total  and  Components.  Fiscal  Years 

1985  TO  1998 


Weight  (1987) 
Fiscal  Year 
Historical: 

1985 

1986 

1987 

i      1988  

1989 

1990 

1991  

1992 

Forecast 

1993 

1994 

1995 

i99d  • 

1997 ........ 

1998 


Total  capital 

Depreciation 

Interest  ex- 

Other capital 

related  costs 

expense 

pense 

related  costs 

1.0000 

0.6479 

0.3305 

0.0216 

6.2 

5.9 

7.0 

6,0 

4.3 

5.2 

2.4 

U 

3.6 

4.7 

1.1 

S.2 

3.7 

4.3 

2.4 

4J 

3.1 

4.0 

1.2 

43 

2.8 

3.7 

0.9 

4.3 

2.4 

3.3 

0.S 

4.0 

1.6 

2.6 

-0.7 

3J 

1.6 

2.8 

-0.8 

3.7 

1.9 

2.8 

0.2 

3.6 

2.2 

2.8 

1.0 

3.5 

2.3 

2.9 

1.1 

3.5 

2.7 

2.9 

2.1 

3.5 

2.8 

3.0 

2.5 

3.5 

Source:  Health  Care  Financing  Administration 

1 1  The  deceleration  in  price  increases  associated  with  depreciation  amounts  indicates  more  rapid  deceleration  for  movable 
equipment  than  for  building  and  fixed  equipment  (Table  2).  a  trend  that  we  attribute  to  the  older  purchase  prices 
captured  by  the  longer  expected  life  built  into  the  building  and  fixed  category. 


30450  Federal  Register  /  Vol.  58.  No.  100  /  Wednesday,  May  26.  1993  /  Proposed  Rules 


Table  2.— HCFA  Depreciation  Component  of  Capital  Input  Price  Index,  Percent  Changes,  Total 

AND  Subcomponents,  Fiscal  Years  1985  to  1998 


W*ight  (1987) 
f/sc8/  Vaar 
Historical: 

1985  

1986  

1987  

1988  

1989  

1990  „. 

1991  

1992  

Forecast 

1993 

1994  _ 

1995  _. 

1996  

1997  

1998  


Building 

and 

Movable 

Total  de- 

fixed 

equip- 

prtda- 

equip- 

ment de- 

tionax- 

ment  da- 

preda- 

pensa 

precia- 

tion  ax- 

lion  ex- 
pense 

pense 

0.6479 

0.3041 

0.3438 

5.9 

6.0 

5.7 

5.2 

SJS 

4.9 

4.7 

5.2 

4.3 

4.3 

4.8 

3.9 

4.0 

4.5 

3.6 

3.7 

4.3 

3.2 

3.3 

4.0 

2.7 

2.6 

3.6 

1.6 

2.6 

3.7 

2.0 

2.6 

3.6 

2.0 

2J 

3.5 

2^ 

2.9 

3.5 

2.3 

2.9 

3.5 

2.4 

3.0 

3.5 

2.5 

Source:  Health  Care  Finandng  Adnvnistration. 

The  effects  of  recent  declines  in  interest  rates  were  a  major  factor  in  the  decelerating  price  associated  with  interest 
costs  (Table  3).  To  obtain  the  total  interest-related  price  change  for  each  major  asset  category  in  Table  3,  we  multiplied 
the  ratio  changes  in  interest  rates  and  purchase  prices  and  converted  the  product  to  the  percentage  changes  shown 
in  the  table. 

Table  3.— HCFA  Interest  Component  of  Capital  Input  Price  Index.  Percent  Changes,  Total  and 

Subcomponents,  Fiscal  Years  1 985  to  1 998 


Weight  (1987) 
Fiscal  Year 
Historical: 

1985  

1986 

1987  

1988  

1989  

1990  

1991  

1992 , 

Forecast 

1993  

1994 

1995  , 

1996  , 

1997  

1998  


Total 


Interest 

price 
change 


0.3305 


7.0 
2.4 
1.1 
2.4 
^2 
OS 
0.5 
-0.7 

-0.8 
0.2 
1.0 
1.1 
2.1 
2.5 


Building  arxJ  fixed  equipment 


Interest 

price 

change 


0.2393 


7.7 
3.5 
2.3 
3.3 
2.1 
1.6 
1.1 
0.4 

-0.1 
0.6 
1.1 
1.1 
1.9 
2.3 


Interest 

rate 
change 


1.5 
-1.9 
-2.7 
-1.5 
-2.3 
-2.5 
-2.7 
-3.3 

-3.7 
-2.9 

-2a 

-2.3 
-1.5 
-1.1 


Source:  Health  Care  Financing  Administration. 


Purchase 

price 

char^ 


6.0 
5.5 
5.2 
4.8 
4.5 
4.3 
4.0 
3.8 

3.7 
3.6 
3.5 
3.5 
3.5 
3.5 


Movat>le  equipment 


Interest 

price 

change 


0.0912 


5.1 
-0.7 
-1.9 
-0.1 
-V2 
-1.1 
-1.2 
-3.3 

-2.6 
-0.8 
0.7 
1.0 
2.4 
2.9 


Interest 

rate 
change 


■0.5 
■5.3 
-6.0 
-3.8 
-4.7 
-4.1 
-3.8 
■4.8 

■4.5 
■2.8 
-1.5 
■1.3 
0.0 
0.4 


Purchase 

price 

change 


5.7 
4.9 
4.3 
3.9 
3.6 
3.2 
2.7 
1.6 

2.0 
2.0 
2.2 
2.3 
2.4 
2.5 


D.  PROPAC  Comments  on  the  dPI 
Proposal 

Pro? AC  recommends  an  alternative 
index.  The  premise  of  the  Pro? AC  index 
is  that  the  capital  Federal  rate  is 
designed  to  pay  for  future  capital 


acquisitions  and  not  for  capital-related 
expenses  incurred  for  current  and  past 
capital  acquisitions.  Accordingly, 
Pro? AC  recommends  an  input  price 
index  designed  to  reflect  future  capital 
replacement  prices.  The  ProPAC  input 
price  index  would  consist  of  three 


current  year  price  changes;  purchase 
prices  for  building  and  fixed  equipihent, 
purchase  prices  for  movable  equipment, 
and  input  prices  related  to  other  non- 
interest  capital-related  items. 

ProPAC  excludes  measures  of  ciurent 
interest  rate  changes  in  the  index  on  the 
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grounds  that  they  unnecessarily 
increase  the  volatility  of  the  index. 
Rather,  PROP  AC  would  treat  changes  in 
interest  rates  as  a  discretionary 
adjustment  factor  for  which  each  year's 
probable  trend  would  be  considered  and 
acted  upon.  If  current  interest  rates  are 
relatively  stable,  no  discretionary 
adjustment  would  be  proposed.  If 
interest  rates  were  expected  to  increase 
precipitously,  ProPAC  would  not  allow 
the  full  effects  of  interest  rate  increases 
because  the  hospital  would  otherwise  be 
overcompensated.  If  interest  rates 
declined  precipitously,  ProPAC  would 
set  a  negative  adjustment  to  the  capital 
update  to  allow  the  government  to  share 
in  the  potential  savings.  ProPAC  has  not 
defined  the  thresholds  for  applying  such 
discretionary  adjustments. 

E.  Evaluation  of  the  PROPAC 
Methodology 

We  disagree  with  ProPAC's 
alternative  capital  input  price  index 
concept  and  its  underlying  rationale  for 
a  number  of  reasons.  We  disagree  with 
ProPAC's  basic  premise  that  the  Federal 
rate  for  a  future  year  is  designed  to  pay 
for  capital  acquisitions  in  that  year,  not 
for  Medicare-defined  capital-related 
expenses  allocated  to  that  year.  As  we 
discussed  in  section  II  above,  we  believe 
that  our  proposed  approach  is  more 
consistent  with  the  statutory  intent, 
with  Medicare  program  precedent,  and 
with  the  methodology  by  which  the 
capital  rate  was  originally  developed. 

We  also  believe  that  there  is  a  sound 
economic  reason  why  the  airrent 
purchase  price  of  capital  assets  alone  is 
not  an  adequate  measure  of  the  price  of 
capital.  The  distinguishing  feature  of 
capital  assets  is  that  they  are  consumed 
over  time.  A  satisfactory  measure  of  the 
change  in  capital  input  prices  must 
therefore  account  for  this  fact.  Normal 
accounting  rules  recognize  this  feature 
of  capital  assets  by  prorating  the 
expense  of  capital  acquisitions  over 
more  than  one  time  period.  An  expense 
(the  product  of  price  and  quantity) 
prorated  over  more  than  one  time  period 
carries  an  implicit  price  factor  into 
future  periods  that  must  be  accounted 
for  in  any  capital  input  price  index.  Our 
proposed  index  incorporates  the 
principle  behind  these  accepted 
accounting  standards  by  considering  the 
costs  for  all  capital  currently  in  use  for 
patient  care,  not  just  the  costs  for 
current  capital  purchases.  The  HCFA 
CIPI  Is  thus  a  forward-looking  input 
price  index  that  considers  the  capital- 
related  expenses  for  all  capital  currently 
in  use  for  patient  care,  including  both 
newly  acquired  capital  and  old  capital 
bat  is  still  generating  current  expenses. 


Introducing  the  time  dimension  to 
capital  input  prices  injects  a  degree  of 
complexity  into  the  HCFA  CIPI  that  the 
ProPAC  index  avoids.  However,  we 
believe  that  the  time  dimension  is 
essential  to  capture  capital  input  price 
changes  accurately.  For  depreciation- 
related  prices,  we  capture  the  time 
dimension  by  computing  an  average 
purchase  price  applicable  to  depreciable 
assets  that  were  acquired  within  a  time 
span  equivalent  to  the  expected  useful 
life  of  tne  asset.  Each  purchase  of 
depreciable  capital  generates  annual 
depreciation  amounts  equal  to  the 
purchase  price  of  capital  multiplied  by 
the  quantity  of  capital  purchased  and 
divided  by  the  expected  useful  life  of 
the  capital.  The  sum  of  these  annual 
depreciation  amoimts  over  all  time 
periods  in  which  some  depreciable 
capital  still  exists  provides  a  measure  of 
current  period  accumulated 
depreciation  amounts.  The  difference 
between  a  new  year's  accumulated 
depreciation  amounts  and  the  previous 
year's  accumulated  depreciation 
amounts,  after  separating  both  amounts 
into  average  purchase  price  and 
quantity  changes,  provides  the  purchase 
price  changes  for  the  depreciation 
portion  of  the  CIPI. 

Interest  costs  change  because  both  the 
loan  principal  amounts  and  interest 
rates  change.  The  principal  amount 
changes  because  the  purchase  price  per 
unit  of  real  capital  stock  changes  and 
because  the  quantity  of  capital  stock 
purchased  changes.  For  interest  prices, 
the  time  dimension  thus  requires  the 
computation  of  an  average  effective 
interest  rate  applicable  to  all  debt 
instruments  in  effect  in  the  current 
period.  Since  the  QPI  is  designed  to 
capture  all  price-related  changes  in 
capital-related  costs,  representing  the 
time  dimension  of  interest  prices  also 
requires  that  changes  in  the  purchase 
price  of  a  capital  asset,  represented  in 
the  principal  amount,  must  be  counted 
as  a  factor  of  change  in  interest  costs. 
Accordingly,  we  have  incorporated 
changes  in  purchase  prices  as  a  second 
price  component  in  the  interest  cost 
portion  of  the  CIPI. 

While  ProPAC  avoids  incorporating 
the  time  dimension  of  capital  into  its 
index,  the  time  dimension  is  reflected  in 
its  determination  of  the  policy 
adjustment  factors.  ProPAC  would 
update  the  Federal  rate  by  an  input 
price  index  change  adjusted  by  a 
number  of  discretionary  factors  applied 
to  the  base  year.  For  example,  in  FY 
1994.  ProPAC  would  allow  a  3.0  percent 
increase  on  its  input  price  index  (that  is, 
the  price)  but  would  subtract  0.3 
percent  for  a  contemplated  reduction  m 
total  capital  per  Medicare  discharge 


(that  is.  the  quantity).  The  contemplated 
0.3  percent  reduction  includes  an 
adjustment  for  improvement  in  the 
productivity  of  hospital  capital.  The 
productivity  measure  in  turn  relies 
upon  a  capital  input  measure  in  which 
the  quantity  of  capital  per  case 
represents  a  net  amount  equal  to  the 
addition  of  new  capital  acquisitions  less 
the  disposals  of  old  capital  no  longer  in 
use.  In  this  quantity  calculation, 
ProPAC  thus  does  not  focus  solely  on 
new  quantity  purchases  (as  it  does  for 
prices)  to  arrive  at  a  reasonable  real 
quantity  update  factor  for  the  Federal 
rate.  HCFA  believes  that  the  input  price 
aspect  of  the  Federal  rate  requires  the 
same  time  elements  as  the  discretionary 
factors  related  to  quantity  changes 
which  ProPAC  accounts  for  in  its 
update  methodology.  Otherwise  the  two 
factors  are  not  consistent  and  are  thus 
not  additive.  The  ProPAC  quantity 
adjustment  is  therefore  more  consistent 
with  the  HCFA  CIPI  than  with  ProPAC's 
own  index. 

Other  capital-related  costs  (taxes, 
insurance,  leaser's  overhead),  like 
hospital  operating  expenses,  have  no 
similar  time  dimension.  Price  changes 
for  these  costs  are  measured  from  the 
current  period  only. 

In  addition  to  our  disagreement  with 
ProPAC  over  the  basic  philosophy  of  the 
CIPI,  we  also  disagree  over  the  treatment 
of  interest.  The  pure  price  aspects  of 
interest  costs  (that  is,  the  interest  rate 
and  the  purchase  price  that  is 
represented  in  the  amount  of  loan 
principal)  are  beyond  the  control  of  the 
hospital  industry.  To  be  sure,  the  actual 
decision  to  purchase  capital  assets  or 
acquire  debt  is  a  "quantity"  decision 
and  typically  is  discretionary  for  a 
particular  span  of  time.  However, 
measuring  tne  actual  expected  price  per 
unit  of  real  capital,  independently  of 
any  evaluation  of  the  propriety  of  any 
actual  purchase  decisions,  is  essential  to 
recognize  that  the  industry  has  control 
over  the  amount  of  capital  it  purchases 
but  no  control  over  the  price  it  pays  for 
capital.  Thus,  the  pure  price  aspect  of 
interest  cost  changes  must  be 
incorporated  into  the  CIPI.  Otherwise, 
the  CIPI  will  not  accurately  reflect  the 
prices  faced  by  hospitals  who  must 
borrow  to  finance  necessary  capital 
acquisitions.  Limitations  on  the  quantity 
of  capital  are  appropriately 
implemented  through  discretionary 
adjustment  factors.  The  ProPAC 
approach  artificially  eliminates  pure 
price  changes  related  to  interest  costs 
Ttom  the  Cn^I  and  incorporates  them 
into  a  discretionary  adjustment  factor. 
The  HCFA  QPI  retains  all  price 
components  of  increase  in  interest  cosis 
as  one  measure  of  infiation  in  capital- 
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related  expenses.  It  thereby  keeps  price 
and  quantity  aspects  distinct,  allowing 
separate  analysis  of  each  factor  of 
increases  in  capital  expenses. 

We  have  provided  a  simulation  of 
ProPACs  proposed  CIPI  using  HCFA 


historical  price  proxy  data  and  DRI 
projections  (Table  4).  Generally, 
percentage  changes  in  the  ProPAC  CIPI 
are  less  than  the  HCFA  CIPI  in  early 
years  and  more  than  the  HCFA  CIPI  in 
projection  years.  These  results  reflect 


the  fundamental  difference  between  the 
two  indexes:  ProPACs  use  of  marginal 
(current)  price  changes  and  HCFA's  use 
of  average  (weighted  historical)  price 
changes. 


Table  4.— propac  Capital  Input  Price  Index,  Percent  Changes,  Total  and  Components  Fiscal 

Years  1985  TO  1998 


Weight 

Ftscal  Year 
Historicai: 

1985 

1986 

1987 

1988 

1989 

1990 

1991  

1992 

Forecast 

1993 

1994 

1995 

1996 

1997 

1998 


Total 


Capital 
related 

ex- 
penses 


1.000 


1.5 
2.0 
2.2 
2.5 
2.5 
3.0 
2.0 
1.9 

2.2 
2.5 
3.1 
3.4 
3.5 
3.3 


Total  de- 
precia- 
tion ex- 
penses 


0.927 


1.1 
1.7 
2.0 
ZJ3 
2.4 
2.9 
1.9 
1.7 

2.1 
2.4 
3.1 
3.4 
3.5 
3.2 


Depreciation  ex- 
pense 


Building 
and 
fixed 
equip- 
ment ex- 
pense 


0.502 


0.2 
1.9 
2.4 
2.5 
1.4 
2.7 
1.5 
2.8 

3.2 
2.2 
3.2 
3.8 
4.3 
3.7 


Movable 
equip- 

merrt  ex- 
penses 


0.427 


2.2 
1.5 
1.5 
2.2 
3.5 
3.2 
2.3 
0.5 

0.9 
2.6 
2.9 
2.9 
2.6 
2.6 


Other 

capital 

related 

costs 


0.071 


6.0 
5.5 
5.2 
4.8 
4.5 
4.3 
4.0 
3.8 

3.7 
3.6 
3.S 
3.5 
3.5 
3.5 


F.  ProPAC  Recommendation  of 
Alternative  Capital  Purchase  Price 
Proxies 

ProPAC  recommends  alternative 
purchase  price  proxies  for  both  building 
and  fixed  equipment  and  movable 
equipment  capital  stock.  ProPAC 
beUeves  that: 

•  The  Marshall  and  Swift  Hospital 
Equipment  Index  is  preferable  to  the 
broad  based  Bureau  of  Labor  Statistics 
Producer  Price  Index  grouping  for 
machinery  and  equipment  (PPIll) 
proposed  by  HCFA.  The  PPIll  index 
includes,  along  with  non-hospital 
durable  goods,  hospital  equipment  such 
as  x-ray  and  electro-medical  equipment, 
irradiation  equipment,  diagnostic 
electromedical  equipment, 
electrotherapeutic  equipment,  and 
patient  monitoring  equipment. 

•  The  Boeckh  Building  Cost  sub- 
index  for  apartment  buildings  is 
preferable  to  the  Engineering  News 
Record  (ENR)  index  of  building  costs 
recommended  by  HCFA  because  it  is 
more  reflective  of  hospital-type 
construction  and  is  more  nationally 
representative  than  the  ENR  index. 

We  agree  with  ProPAC  that  price 
proxies  more  specific  to  the  hospital 


industry  may  be  desirable.  The  one 
possible  disadvantage  of  more  industry- 
specific  indexes  is  that  price  levels  and 
price  increases  for  hospital  equipment 
and  construction  could  be  biased 
upward  by  the  extended  history  of  cost- 
related  reimbursement  that  preceded  the 
capital  prospective  payment  system. 
However,  even  discounting  that 
problem,  we  have  been  unable  to 
identify  a  more  industry-specific  index 
that  satisfies  our  criteria.  For  example, 
the  Marshall  and  Swift  Hospital 
Equipment  Index  is  designed  for  the 
hospital  industry.  However,  we  have 
been  unable  to  obtain  documentation  on 
the  data  sources  and  methodology  used 
in  this  index.  No  primary  data 
collection  is  purportedly  imdertaken  for 
the  price  factors  used  to  ccmstruct  this 
index.  Since  one  basic  criterion  for 
accepting  price  proxies  is  availability  of 
public  documentation  on  data  sources 
and  methodology,  we  cannot  accept  the 
ProPAC  recommendation  at  this  time. 

The  Boeckh  index  has  featiiras  that 
may  qualify  it  as  a  possible  alternative 
to  the  ENR  now  used  by  HCFA.  We  will 
continue  to  evaluate  its  acceptabihty. 

We  engaged  Data  Resources  Inc.  (DRI) 
to  evaluate  trend  differences  in  the 


various  indices.  DRI  concluded  that  the 
substitution  of  price  proxies  fi'om 
Marshall  and  Swift  for  the  proxies  now 
used  in  the  HCFA  CIPI  (ENR  and  BLS 
PPIll  1)  has  a  negligible  effect  on  the 
escalation  rate  of  the  CIPL  In  terms  of 
annual  averages  of  price  increases,  the 
maximum  difference  among  the 
different  DRI  scenarios  was  0.2 
percentage  points.  Further,  DRI  foimd 
converging  escalation  rates  over  the  past 
couple  years.  The  DRI  found  that  the 
ENR  and  Boeckh  indexes  escalated  at 
about  the  same  rate  over  the  period  1973 
to  1991  except  for  significant  differences 
in  the  early  ig70'8  and  in  the  first  half 
of  1980. 

G.  Other  Comments 

Comment  Two  commenters 
recommended  that  changes  in  capital 
assets  due  to  adoption  and  diffusion  of 
new  medical  technology  should  be  more 
specifically  addressed  in  the  CIPI.  In 
particular,  the  commenters  suggested 
that  separate  weights  be  devised  for 
high  technology  movable  equipment 
and  for  all  other  movable  equipment 
and  that  separated  price  proxies  be 
considered  for  the  two  segments  of 
movable  equipment  in  order  to 
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understand  and  monitor  average  price 
growth. 

Response:  We  agree  with  the  principle 
that  weights  and  price  proxies  should 
reflect  as  many  specific  categories  of 
hospital  capital  assets  as  possible, 
particularly  those  categories  that  show 
volatile  growth.  However,  with  the 
pervasiveness  of  cost-based 
reimbursement  for  hospital  capital- 
related  costs,  we  need  to  analyze  the 
data  for  possible  upward  biases  in  price 
levels  and  rates  of  change.  With  respect 
to  considering  more  categories  of  capital 
assets  in  the  CIPI,  we  are  currently 
constrained  by  the  Medicare  cost  reports 
to  two  categories  of  depreciation 
expense  and  to  six  categories  of 
depreciable  asset  amounts,  none  of 
which  segments  movable  equipment 
into  the  two  categories  recommended  by 
the  commenters.  We  shall  continue  to 
search  for  appropriate  data  to  address 
these  issues. 

Comment:  Two  commenters 
recommended  that  we  use  the  Implicit 
Price  Deflators  for  Structure  and 
Equipment  in  the  health  service 
industry  from  the  Bureau  of  the 
Economic  Analysis  (BEA),  Department 
of  Commerce,  instead  of  the  ENR  and 
BLS  PPlll  series  used  in  the  ciurent 

capi. 

Response:  The  BEA  uses  an 
imweighted  average  of  the  Turner 
Construction  Cost  Index  and  a  single 
family  residential  dwelling  price  index 
as  a  price  proxy  for  the  health  service 
construction  sector  implicit  price 
deflator  and  a  BLS  general  diurable 
equipment  price  index  for  other  health 
sector  capital. 

While  neither  BEA  index  is  hospital 
industry-specific,  the  recommendation 
for  the  construction  sector  has  merit  and 
will  be  s^adied  further.  The  annual 
index  values  for  the  BEA  Hospital  and 
Institutional  Implicit  Price  Deflator  is 
highly  correlated  with  the  annual  index 
values  for  the  ENR  series  (R-Square  of 
.99)  for  the  years  1959  to  1992.  Over  this 
period  both  indexes  increased  at  the 
same  average  annual  rate. 

Comment:  Two  commenters 
recommended  that  interest  rates  and 
debt  instruments  that  are  more  specific 
to  the  hospital  industry  be  considered  in 
the  CIPI.  Specific  data  sources  were 
recommended. 

Response:  We  agree  that  industry- 
specific  data  should  be  considered.  We 
have  identified  three  sources  of 
information  on  industry-specific  bonds, 
including  the  commenters'  suggested 
soiuce.  We  will  be  examining  these 
ahemative  sources  for  appUc^ility  to 
the  aPL  A  preliminary  review  of  the 
information  we  have  received  to  date 
indicates  that  the  rate  of  change  in 


interest  rates  firom  two  of  the  sources  is 
about  the  same  as  that  fat  the  mimidpal 
bond  series  currently  incorporated  in 
ourdPL 

Comment:  A  commenter 
recommended  that  median  values, 
rather  than  mean  values,  be  used  to 
determine  initial  capital  structures  and 
in  determining  weights  for  the  interest 
component  of  the  OPI. 

Response:  We  disagree  with  this 
recommendation.  The  primary  purpose 
of  the  weighting  schemes  is  to  reflect 
relative  expense  streams  for  particular 
categories  of  costs.  Accordingly  we 
believe  that  mean  values,  being 
inherently  additive,  are  a  better  measure 
of  relative  size  than  medians,  which  are 
not  additive.  We  have  applied  the  same 
reasoning  to  the  operating  input  price 
index  that  is  currently  used  to  update 
operating  prospective  payment  rates.  All 
expense  categories  in  the  operating 
input  price  index  represent  relative 
me€ms  rather  than  medians.  We  propose 
to  retain  relative  mean  values  in  the 
OPI  both  for  substantive  reasons  and  to 
ensure  consistency  with  the  operating 
index  methodology. 

Comment:  A  commenter  requested 
that  we  provide  more  information  on 
the  method  for  determining  the  relative 
proportion  of  interest  expense  versus 
depreciation  expense  weights  in  the 
OPI. 

Response:  The  relative  weights  for 
these  categories  were  developed  from  a 
special  data  analysis  that  merged 
Medicare  cost  report  files  with  AHA 
Annual  Survey  files  for  individual 
hospitals  that  could  be  identifiad  in 
both  files.  Total  capital-related  costs  and 
depreciation  amounts  from  Medicare 
cost  reports  were  supplemented  by 
interest  expense  data  firom  the  AHA 
Surveys.  The  justification  for  this 
procedure  is  that  depreciation  amounts 
from  botHP  Lasers— Part  A 
#lHPLAIIDPRSIm  the  AHA  Survey 
appeared  to  represent  this  expense  more 
clearly. 

H.  Further  Research 

Comments  on  our  initial  presentation 
of  the  CIPI  identified  a  number  of 
potential  areas  where  additional 
research  is  suggested.  We  are  currently 
undertaking  extensive  research  into 
alternative  price  proxies  and  weighting 
schemes.  We  continue  to  welcome 
additional  comments  and  suggestions. 
As  part  of  our  effort  to  clarifykey  issues 
in  the  development  of  the  CJPl,  we  have 
prepared  a  technical  note  that  provides 
an  extended  discussion  of  the 
methodology  and  data  development 
related  to  the  current  version  of  the 
dPL  A  copy  of  the  note  is  available 
from  Charles  R.  Fisher,  Health  Care 


Financing  Administration,  Office  of  the 
Actuary,  room  L-1, 1705  Equitable 
Building.  6325  Secxirity  Boulevard, 
Baltimore  MD,  21207,  (410)  966-0030. 

IV.  Case-Mix  Adjustment  and 
Adjustment  for  Forecast  Error 

The  case-mix  index  (CM!)  is  the 
measure  of  the  average  ORG  weight  for 
cases  paid  under  the  prospective 
payment  system.  Because  the  DRG 
weight  determines  the  prospective 
payment  for  each  case,  any  percentage 
increase  in  the  CMl  corresponds  to  an 
equal  percentage  increase  in  hospital 
payments. 

The  case-mix  index  can  change  for 
any  of  several  reasons:  Because  the 
average  resource  use  of  Medicare 
patients  changes  ("real"  case-mix 
change),  because  changes  in  hospital 
coding  of  patient  records  result  in 
higher  weight  DRG  assignments 
("coding  effects"),  and  because  the 
annual  DRG  reclassification  and 
recalibration  changes  may  not  be  budget 
neutral  ("reclassification  effect").  In  the 
revised  update  framework  for  the 
prospective  payment  system  for 
operating  costs,  we  adjust  the  update 
upwards  to  allow  for  real  case-mix 
change,  but  remove  the  effects  of  coding 
changes  on  the  case-mix  index.  We  also 
remove  the  effect  on  total  payments  of 
prior  changes  to  the  DRG  classifications 
and  relative  weights,  in  order  to  retain 
budget  neutrality  for  all  CMI-related 
changes  other  than  patient  severity  (for 
example,  we  adjust  for  the  effects  of  the 
FY  1992  DRG  reclassification  and 
recalibration  as  part  of  our  FY  1994 
update  recommendation).  The  operating 
adjustment  consists  of  a  reduction  for 
total  observed  case-mix  change,  an 
increase  for  the  portion  of  case-mix 
change  that  we  determine  is  due  to  real 
case-mix  change  rather  than  coding 
modifications,  and  an  adjustment  for  the 
effect  of  prior  DRG  reclassification  and 
recalibration  changes.  We  proposed  to 
adopt  this  CMI  adjustment  as  well  in  the 
capital  update  framewoiiL 

We  received  three  comments  on  the 
proposed  CMI  adjustment.  Since  we 
make  the  same  CMI  adjustment  in  the 
revised  operating  update  framework,  we 
respond  to  these  comments  in  the 
discussion  of  the  operating  prospective 
payment  update  recommendation  in 
Appendix  D. 

The  revised  operating  update 
framework  contains  an  adjustment  for 
forecast  error.  The  input  price  index 
forecast  is  based  on  historical  trends 
and  relationships  ascertaixiable  at  the 
time  the  update  factor  is  estabUsbed  for 
the  following  year.  In  any  given  year 
there  can  be  unanticipated  price 
fluctuations  that  can  result  in 
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differences  between  the  actual  increase 
in  prices  faced  by  hospitals  and  the 
forecast  used  in  calculating  the  update 
factors.  We  continue  to  believe  that  the 
capital  update  framework  should 
include  a  forecast  error  adjustment 
factor.  In  setting  a  prospective  payment 
rate  under  the  proposed  framework,  we' 
would  make  an  adjustment  for  forecast 
error  only  if  our  estimate  of  the  capital 
input  price  index  rate  of  increase  for 
any  year  is  off  by  0.25  percentage  points 
or  more.  There  is  a  2-year  lag  between 
the  forecast  and  the  measurement  of  the 
forecast  error.  Thus,  for  example,  we 
would  adjust  for  a  forecast  error  made 
in  FY  1996  through  an  adjustment  to  the 
FY  1998  update. 

The  only  comment  that  we  received 
on  the  proposed  forecasting  error 
adjustment  endorsed  the  adjustment. 

V.  Policy  Adjustment  Factors 

The  capital  input  price  index 
measures  the  pure  price  changes 
associated  vfiih  changes  in  capital- 
related  costs  (prices  x  "quantities").  The 
composition  of  capital-related  costs  is 
maintained  at  base-year  1987 
proportions  in  the  capital  input  price 
index.  We  would  address  appropriate 
changes  in  the  amount  and  composition 
of  capital  stock  through  the  policy 
adjustment  factors. 

The  revised  update  framework  for  the 
prospective  payment  system  for 
operating  costs  includes  factors 
designed  to  adjust  the  input  price  index 
rate  of  increase  for  policy 
considerations.  Under  the  revised 
operating  framework,  we  adjust  for 
service  productivity  (the  efficiency  with 
which  providers  produce  individual 
services  such  as  laboratory  tests  and 
diagnostic  procedures]  and  intensity 
(the  amoimt  of  services  used  to  produce 
a  discharge).  The  service  productivity 
factor  for  the  operating  update 
framework  reflects  a  forward-looking 
adjustment  for  the  changes  that 
hospitals  can  be  expected  to  make  in 
service-level  productivity  during  the 
year.  A  hospital  retains  any  productivity 
increases  above  the  average. 

The  intensity  factor  for  the  operating 
update  framework  reflects  how  hospital 


services  are  utilized  to  produce  the  final 
product — the  discharge.  This 
component  accounts  for  changes  in  the 
use  of  quality -enhancing  services, 
changes  in  within-DRG  severity,  and 
expected  modification  of  practice 
patterns  to  remove  cost-ineffective 
services.  We  proposed  that  the  intensity 
adjustment  factor  in  the  revised 
operating-PPS  framework  be  adopted  in 
the  capital  update  framework.  Under  the 
revised  operating  update  framework,  we 
calculate  case-mix  constant  intensity  as 
the  change  in  total  charges  per 
admission,  adjusted  for  price  level 
changes  (the  CPI  hospital  component) 
and  changes  in  real  case  mix.  The  use 
of  total  charges  in  the  calculation  of  the 
proposed  intensity  factor  makes  it  a 
total  intensity  factor,  that  is,  charges  for 
capital  services  are  already  built  into  the 
calculation  of  the  factor.  We  can 
therefore  incorporate  the  proposed 
intensity  adjustment  from  the  operating 
update  framework  into  the  capital 
update  framework.  In  the  absence  of 
reUable  estimates  of  the  proportions  of 
the  overall  annual  intensity  increases 
that  are  due.  respectively,  to  ineffective 
practice  patterns  and  to  the  combination 
of  quality-enhancing  new  technologies 
and  within-DRG  complexity,  we 
proposed  to  assume,  as  in  the  revised 
operating  update  framework,  that  one- 
half  of  the  annual  increase  is  due  to 
each  of  these  factors.  The  capital  update 
framework  would  thus  provide  an  add- 
on to  the  input  price  index  rate  of 
increase  of  one-half  of  the  estimated 
annual  increase  in  intensity  to  allow  for 
within-DRG  severity  increases  and  the 
adoption  of  quality-enhancing 
technology. 

We  received  three  comments  on  the 
proposed  intensity  adjustment.  These 
comment ers  questioned  the 
assumptions  contained  in  the  proposed 
framework,  especially  the  assumption 
that  one-half  of  the  observed  increase  in 
intensity  is  due  to  ineffective  practice 
patterns.  Since  the  proposed  intensity 
adjustment  is  being  adopted  in  the 
context  of  the  revised  operating  update 
framework,  we  respond  to  these 
comments  in  the  discussion  of  the 


operating  update  recommendation  in 
Appendix  D.  We  continue  to  believe 
that  the  assumptions  incorporated  into 
the  adjustment  are  valid,  and  we  still 
propose  to  adopt  it  as  part  of  the  capital 
update  framework. 
In  our  preliminary  discussion  of  an 
efficiency  or  productivity  adjustment,  we 
suggested  that  the  adjustment  should  take 
into  account  two  considerations.  One  is  that 
capital  inputs,  unlike  operating  inputs,  are 
generally  fixed  in  the  short  run.  The 
productivity  target  in  the  revised  operating 
framework  operates  on  a  short-term,  year- 
to-year  basis.  Targets  for  capital  efiBciancv 
and  cost-efiiectiveness,  however,  must 
operate  on  a  longer  term  basis.  The  other 
consideration  is  that,  prior  to  the  adoption 
of  the  capital  prospective  payment  system. 
Medicare  payment  polic>'  for  capital-related 
costs,  as  well  as  the  poUcies  of  other  payers, 
did  not  provide  sufficient  incentives  for 
efficient  and  cost-efifective  capital  spending. 
As  a  result,  capital  costs  per  case,  and 
therefore  base  year  prospective  capital  rates, 
may  be  higher  than  would  have  beien 
consistent  Mnth  capital  acquisition  policy  in 
more  efficiency-oriented  markets.  A  guiding 
principle  in  devising  an  efficiency 
adjustment  is  therefore  that  Medicare  capital 
prospective  payment  rates  should  not 
provide  for  maintenance  of  capital  in  excess 
of  the  level  that  would  l>e  produced  in  an 
efficiency-oriented  competitive  market. 

As  a  preliminary  examination  of  this 
issue  in  the  September  1, 1992  Federal 
Register,  we  analyzed  the  change  in 
actual  Medicare  capital  cost  per  case  for 
the  years  1986-1991  in  relation  to  the 
change  in  the  capital  input  price  index 
(which  accounts  for  change  in  the  input 
prices  for  capital-related  costs),  and  the 
other  adjustment  factors  that  we  were 
then  proposing  to  include  in  the 
framework,  that  is.  the  increase  in  real 
case  mix.  and  the  increase  in  intensity 
due  to  quality-enhancing  technological 
change  and  within-DRG  complexity.  We 
found  rates  of  increase  in  spending  per 
case  that  exceeded  the  rate  of  increase 
attributable  to  inflation  in  capital  input 
prices,  quality-enhancing  intensity 
increases,  and  real  case-mix  growth. 

Below  we  reproduce  the  table  from 
the  September  1, 1992,  Federal  Register, 
that  shows  the  results  of  our  initial 
analysis. 


Table  5.— Cumulative  Percentage  Change  in  Capital-Related  Cost  per  Case  Due  to  Inflation, 

Real  CMI,  and  Intensity,  198&-1991 


Year 

CIPI' 

Real  CMI  < 

Allowable  in- 
tensity' 

Resulting  In- 
crease* 

Percent 

ctiangecost/ 

case* 

Residual* 

1966  

5.4 
4.5 
4.2 
3.8 
3.7 

1.7 
1.3 
1.1 
1.3 
1.1 

1.7 
2.4 

1.4 
0.3 
0.2 

9.0 
8.4 
6.8 
5.5 
5.1 

21.4 

14.8 

7.6 

6.8 

9.6 

11.4 
5.9 
0.7 
1.3 
4.3 

1 987  

19o6  .•...••••••.• ...., , 

1989  

1  v9V       ■•«•••■••••■»■•••■••■•••••••**•«•■■•■••••■••,,,••»■  aop 
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Table  5.— Cumuiative  Percentage  Change  in  Capital-Related  Cost  per  Case  Due  to  Inflation 

Real  CMI,  and  Infensity,  1986-1991— Continued 

Year 

CIPI' 

Real  CMI' 

Allowable  In- 
tensity* 

Resulting  In- 
crease* 

Percent 

change  cost/ 

case^ 

Residual* 

Ml  ._ 

3.5 

1.0 

0.1 

4.6 
46.3 

7.5 
88.7 

>jtnjialb\/%  (compounded) 

2.7 
28.9 

'  Rgures  supplied  by  HCFA's  Office  of  the  Actua^. 

'Assumes  that  real  CMI  is  one-hart  of  observed  CMI. 

l^!^  ^  °*^?I)*<*  Wenstly  increase,  as  determined  by  the  methodology  of  the  proposed  joint  operatlno/capltal  intensify  measure 
b.  7o545vou!!iT-^Sm*Iw  igsS^'  "^  ^  aJtowaWe  intensity,  calculated  as  the  product  oTthe  rates  of  increase  of  those  factors  (that 

"Rgures  supplied  by  HCFA's  Office  of  the  Actuary. 
198?*  *^*^  increase  in  average  cost  per  case  divided  by  the  appropriate  increase  in  cost  (that  is,  1.214/i.09«1.114.  a  residual  ol  11.4%  for 


With  real  CMI  growth  assumed  to  be 
1.0  percent  annually,  rather  than  half  of 
observed  case  mix,  the  cumulative 
residual  of  actual  increases  in  average 
cost  per  case  vi^as  30.0  percent. 

Comment:  Two  commenters 
expressed  uncertainty  about  the 
relationship  between  the  proposed 
efficiency  and  productivity  adjustments. 

Response:  \^&  did  not  mean  to  suggest 
that  the  capital  update  framework 
would  contain  separate  adjustments  for 
productivity  and  efficiency.  Rather,  by 
our  alternating  use  of  the  terms 
"productivity"  and  "efficiency",  we 
meant  to  suggest  that  an  adjustment  for 
productivity  in  the  capital  update 
framework  should  be  distinct  from  the 
productivity  measure  employed  on  the 
operating  side.  This  is  because  the  level 
of  capital  inputs,  unlike  operating 
inputs,  is  generally  fixed  in  the  short 
run,  and  therefore  longer  periods  of  time 
are  needed  to  adjust  these  inputs  to 
levels  consistent  with  cost-effective 
output,  that  is,  to  achieve  longer-run 
productivity  improvements.  Such  an 
adjustment  should  therefore  recognize 
that  targets  for  capital  efficiency  and 
effectiveness  must  operate  on  a  long-run 
basis.  To  forestall  further  confusion,  and 
to  emphasize  the  differences  between 
this  proposed  adjustment  and  the 
productivity  adjustment  in  the  revised 
update  framework  for  the  prospective 
payment  system  for  operating  costs,  we 
will  consistently  refer  to  the  proposed 
factor  in  the  capital  update  framework 
as  the  capital  efficiency  adjustment. 

Comment:  Two  commenters  objected 
to  our  proposal  to  develop  a  capital 
efficiency  adjustment  that  would  take 
into  account  that  the  existing  resources 
of  the  industry  may  exceed  what  is 
necessary  for  efficient  and  cost-effective 
delivery  of  services.  These  commenters 
questioned  both  the  need  for  such  an 
adjustment  and  HCFA's  ability  to 
develop  an  adequate  measure.  The 
commenters  contended  that  our  analysis 
of  the  excess  of  Medicare  capital  cost 


per  case  over  what  can  be  accounted  for 
by  inflation,  real  CMI  change,  and 
allowable  intensity  increases  was  based 
on  poor  data  and  questionable 
assumptions.  In  particular,  the 
commenters  objected  that  the  factors 
and  measures  used  in  the  analysis  were 
not  reflective  of  hospital  capital  costs. 
They  also  expressed  reservations,  based 
on  the  experience  with  efficiency 
measures  for  relatively  simple  products, 
about  the  difficulty  of  avoiding 
subjectivity  and  inconsistency,  and  of 
defining  appropriate  measures  of  inputs 
and  outputs,  in  developing  an  efficiency 
measure.  In  light  of  these  concerns,  they 
feared  that  an  efficiency  adjustment 
would  be  an  arbitrary  measure  used  to 
justify  some  budgetary  goal,  rather  than 
a  reflection  of  the  appropriate  mix  of 
capital  resources  needed  to  provide 
care. 

Response:  We  continue  to  believe  that 
our  analysis  of  the  excess  of  capital 
costs  over  inflation,  real  CMI,  and 
allowable  intensity  was  fundamentally 
sound.  Prior  to  the  adoption  of  the 
prospective  payment  system  for  capital- 
related  costs.  Medicare  payment  policy 
for  capital-related  costs,  as  well  as  the 
policies  of  other  payers,  did  not  provide 
sufficient  incentives  for  efficient  and 
cost-effective  capital  spending. 
Economic  theory  suggests  that  an 
industry  with  a  guaranteed  return  on 
capital  (such  as  the  hospital  industry 
prior  to  prospective  payment  for  capital- 
related  costs)  would  have  a  tendency  to 
be  overly  capitalized  relative  to  more 
competitive  industries.  This  is  because 
the  incentive  for  firms  in  such  an 
industry  is  to  compete  on  the  basis  of 
more  capital-intensive  production 
processes  than  firms  in  other  industries. 
As  a  result,  capital  costs  per  case,  and 
therefore  base  year  prosp>ective  capital 
rates,  may  be  higher  than  would  have 
been  consistent  with  capital  acquisition 
pohcy  in  more  efficiency-oriented 
competitive  markets. 


Our  analysis  was  designed  to  examine 
whether  hospitals  had  in  fact  responded 
to  the  incentives  of  the  cost-based 
reimbursement  system  for  capital  by 
expanding  beyond  what  was  necessary 
for  efficient  and  cost-elective  delivery 
of  services.  The  analysis  confirmed  that 
volume  and  intensity  of  capital 
acquisition  far  outpaced  the  increase  in 
capital  input  prices  during  the  years 
between  the  implementation  of  the 
prospective  payment  system  for 
operating  costs  and  the  introduction  of 
the  capital  prospective  payment  system. 
Even  accounting  for  real  CMI  increases 
and  increases  in  intensity  attributable  to 
cost-increasing  but  quality-enhancing 
new  technologies,  there  remains  a  large 
excess  of  capital-related  spending. 

The  commenters  apparently  believed 
that  our  analysis  was  flawed  by  the  use 
of  indexes  that  measure  price  changes  in 
broad  classes  of  assets  in  the  general 
economy  as  proxies  for  costs  hospitals 
face  for  capital  assets  in  the  capital 
input  price  index.  By  using  measures 
that  were  not  specific  to  the  hospital 
industry,  they  suggest  that  our  analysis 
understated  the  price  changes  faced  by 
hospitals  and  consequently  overstated 
the  residual  of  capital  costs  over 
inflation,  real  CMI,  and  allowable 
intensity.  We  discuss  the  reasons  for  our 
choice  of  price  proxies,  and  their 
validity  as  measures  of  the  price 
changes  faced  by  the  hospital  industry, 
in  section  III  above.  In  the  present 
context,  we  would  emphasize  that  an 
examination  of  potential  price  proxies 
by  DRI/McGraw-Hill  for  the  HCFA 
Office  of  the  Actuary  found  that  the 
substitution  of  supposedly  hospitdl- 
specific  proxies  (the  Marshall  &  Swift 
Indexes  for  building  costs  and  movable 
equipment  costs)  for  external  proxies 
(the  ENR  building  cost  index  and  the 
BLS  movable  equipment  index)  made 
only  a  negligible  difference.  In  terms  of 
annual  averages,  the  maximum 
difference  among  alternative  scenarios 
using  combinations  of  the  potential 
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proxies  was  only  0.2  percentage  points. 
While  there  were  larger  differences  in 
given  years,  the  rates  of  increase  in  the 
indexes  have  been  converging  in  recent 
years,  and  the  maximum  difference 
among  alternate  scenarios  in  1991  was 
also  0.2  percentage  points.  The  choice  of 
price  proxies  therefore  cannot  account 
for  the  large  residual  of  capital  costs 
over  inflation,  real  CMI,  and  allowable 
intensity  uncovered  in  our  previous 
analysis. 

The  commenters  may  also  believe  that 
our  assumptions  concerning  the  amount 
of  observed  CMI  increase  that  is  real, 
and  the  amount  of  intensity  increase 
attributable  to  cost-increasing  but 
quality-enhancing  technology  change, 
were  too  low.  We  explain  our  current 
assumptions,  and  the  basis  for  those 
assumptions,  in  the  context  of  our 


discussion  of  the  operating  update  in 
appendix  D.  However,  even  varying 
these  assumptions  in  our  analysis  leaves 
a  large  residual,  as  we  demonstrate  in 
our  revised  residual  analysis  below. 

The  following  tables  show  the  results 
of  our  revised  analysis,  based  on  the 
most  current  data  available  and  the  most 
recent  projections.  Differences  between 
these  tables  and  the  table  showing  the 
results  of  last  year's  analysis  are  due  to: 
(1)  the  revised  dPI  described  in  section 
ni;  (2)  revised  figures  for  average  capital 
cost  per  case  increases,  based  on  more 
recent  data  and  projections;  (3)  our 
revised  assumptions  (discussed  in 
appendix  D)  concerning  the  amount  of 
observed  case-mix  increase  that  is  real; 
and  (4)  revised  intensity  measures, 
based  on  the  data  ciurently  available. 
Table  6  shows  the  results  when  real 


case-mix  increase  is  assumed  to  be  1.0 
percent  annually.  Table  7  shows  the 
results  when  real  case-mix  increase  is 
assumed  to  be  1.4  percent  annually. 
These  tables  show  an  even  higher 
cimiulative  residual  increase  in  cost 
over  inflation,  intensity  increases,  and  • 
real  case-mix  growth  than  we  found  last 
year.  If  real  case-mix  increase  is 
assumed  to  be  1.0  percent  per  year,  the 
ciunulative  residual  is  36.4  percent.  If 
real  case-mix  increase  is  assumed  to  be 
1.4  percent  per  year,  the  cumulative 
residual  is  34.8  percent.  Both  tables 
show  the  same  pattern.  From  a  high  of 
11.3  percent  to  11.5  percent  in  1986,  the 
residual  falls  to  a  low  of  0.6  percent  to 
0.8  percent  in  1988.  However,  the 
residual  rises  again  to  5.6  percent  to  5.8 
percent  in  1989,  before  falling  again  to 
2.9  percent  to  3.1  percent  in  1991. 


Table  6.— Cumulative  Percentage  Change  in  Capital-Related  Cost  Per  Case  Due  to  Inflation 

Real  CMI,  AND  Intensity,  I98e-1 991 


Year 

CIPI' 

Real  CM|2 

Allowable  in- 
tensity' 

Resulting  In- 
crease' 

Percent 

change  cost/ 

case* 

Residual* 

1986  

4.3 
3.6 
3.7 
3.1 
2.8 
2.4 

1.0 
1.0 
1.0 
1.0 
1.0 
1.0 

2.1 
2.5 
1^ 
0.5 
0.2 
0.1 

7.5 
7.3 
6.3 
4.7 
4.0 
3.5 
38.1 

19.9 

14.9 
7.1 

11.0 
7.8 
6.7 

88.4 

1987  

11.5 

1988  

7.1 

1989  

0.8 

1990  

6.0 

1991   

3.6 

Cumulative  (compounded)  

3.1 
36.4 

'  Figures  from  Table  1 ,  section  III. 

^Assuming  ttiat  real  CMI  increase  is  1.0  percent  annually. 
One  half  of  observed  iritensity  increase,  as  determined  by  ttie  of  the  joint  operating/capital  Intensity  measure 

is.  l^'^ToiVi  o5f=  'To^s  foMTeer'  ^^''  "^  *^'"*'^'*  '"**'^^'  "=^~'«**^  ^  ^  P"^'^  °*  »'•  ^'^^  °^  '"C'«as«  o'  t*^  'acton»  (that 
'Rgures  supplied  by  HCFA's  Office  of  ttie  Actuary 

LoVlt  1?{|'  *S^n'l,!^rcenXS  forMse").'^'^^  "^  ^*  "^'**^  attributable  to  inflation,  real  CMI.  and  allowable  intensity  (that  is.  1.199  / 

•  Table  7.— Cumulative  Percentage  Change  in  Capital-Related  Cost  per  Case  Due  to  Inflation 

Real  CMI,  and  Intensity,  1986-1991 


Year 


1986  

1987  

1988  

1989  

1990  

1991   

Cumulative  (compounded) 


CIPP 


4.3 
3.6 
3.7 
3.1 
2.8 
2.4 


Real  CMI  2 


1.4 
1.4 
1.4 
1.4 
1.4 
1.4 


Allowable  in- 
tensity' 


1.9 
2.3 
1.3 
0.3 
0.0 
-0.1 


Resulting  In- 


crease' 


7.7 
7.5 
6.5 
4.9 
4.3 
3.7 
39.8 


Percent 

change  cost/ 

case* 


19.9 

14.9 
7.1 

11.0 
7.8 
6.7 

88.5 


Residual" 


11.3 
6.9 
0.6 
5.8 
3.4 
2.9 

34.8 


'Figures  are  from  TaWe  1,  section  III. 
*  fuming  that  real  CMI  increase  is  1 .4  percent  annuaMy. 
One  half  of  intensity  increase  as  determined  by  the  methodology  of  the  joint  operatino/caoital  intensitv  maasura 

is.  l'&]xTo'?f^l'o^"a'?7\^?|&T'  '"^  '''"•  ""  ^'*'^^^^'«"^^'  ^^^  Js  t'KS'SfSe'S^^T.ncrease  of  those  factors  (tha, 
"Figures  supplied  by  HCFA's  Office  of  the  Actuary 

1.oi?.^^a^1r31j?cln7;||!.So?*19^  '""^  '^  ^  "^"^  *"'''"^  "^  '""^'^'  ™^  ^^'-  ^  «"°*^«  '"^^"^  ^^'  *«■  1-199/ 


The  results  of  the  analyses  are 
remarkably  stable.  Even  assuming  that 
all  intensity  increases  are  due  to  cost- 


effective  new  technology,  a  residual  of 
27.7  percent  remains  whether  real  case 
mix  change  is  assumed  to  be  1.0  percent 


or  1.4  percent.  Varying  the  assumptions 
incorporated  into  the  analysis  thus  has 
no  effect  on  the  basic  conclusion  that 


Federal  Register  /  Vol.  58,  No.  100  /Wednesday,  May  26,  1993  /  Proposed  RuFes 


30457 


rates  of  capital  spending  increases  in  the 
years  inunediateiy  prior  to  the  adoption 
of  the  capital  prospective  payment 
system  far  exceeded  what  can  be 
attributed  to  inflation  in  capital  input 

E rices,  quality-enhancing  technology 
icreases,  and  real  case  mix  growth. 
We  share  the  commenters'  concerns 
about  the  difficult  problems  involved  in 
developing  an  objective  and  reliable 
methodology  for  measuring  capital 
efficiency  as  the  basis  for  an  adjustment 
to  the  capital  update.  We  have  not 
proposed  to  adopt  any  of  the  capital 
efficiency  measures  with  which  we  are 
fomiliar  precisely  because  of  our 
concems  about  the  methodologies  and 
assimiptions  which  they  incorporate. 
ProPAC,  for  example,  has  developed  an 
aggregate  productivity  measure  for 
capital  that  measiu'es  the  ratio  of  case- 
mix  adjusted  admissions  (the  hospital's 
output)  to  a  composite  of  plant  and 
movable  equipment  items  (the  plant's 
input).  However,  the  net  plant  asset  data 
that  ProPAC  uses  as  the  input  measiu-e 
do  not  include  leasing  costs.  ProPAC 
thus  assimies  that  the  amount  of  leased 
equipment  has  not  increased  more 
rapidly  than  the  amount  of  purchased 
equipment  in  recent  years.  If  this 
assimiption  is  not  vahd,  then  ProPAC's 
measiire  would  understate  the  increase 
In  capital  stock  and  therefore  overstate 
the  capital  productivity  performance  of 
the  hospital  industry.  We  believe  that 
the  amount  of  leased  equipment  has 


increased  more  rapidly  than  the 
purchased  amount  in  recent  years. 
Therefore,  we  are  not  willing  to  adopt 
a  methodology  that  incorporates  the 
opposite  assumption. 

Despite  the  difficulty  of  developing  an 
appropriate  measure,  we  believe  that 
our  residual  analysis  demonstrates  the 
importance  of  doing  so.  Therefore,  we 
believe  that  the  long-run  adjustment  for 
capital  efficiency  and  cost-effectiveness 
should  take  into  account  the  efficiency 
and  effectiveness  of  the  capital 
resources  present  in  the  base  year  for 
the  capital  prospective  payment  system. 
We  do  not  beUeve  that  Medicare  capital 
payment  rates  should  provide  for 
maintenance  of  capital  in  excess  of  the 
level  that  would  be  produced  in  an 
efficiency-oriented  competitive  market. 
The  capital  productivity  adjustment 
should  be  designed  to  give  hospitals  an 
incentive  to  reduce  inefficiency  and 
ineffectiveness  in  capital  resources. 

Our  present  thinking  is  that,  in  the 
absence  of  another  approach,  the 
residual  analysis  itself  can  provide  the 
basis  for  a  capital  efficiency  adjustment. 
To  the  degree  that  base  year  rates  for  the 
capital  prospective  payment  system 
reflect  costs  that  were  higher  than  those 
that  would  have  been  consistent  with 
capital  acquisition  pohcy  in  a  more 
efficiency-oriented  competitive  market, 
we  would  reduce  the  annual  update  on 
a  long-term  basis.  Such  an  adjustment 
would  not  necessarily  imply  the 


eventual  removal  of  the  entire  residual 
we  have  identified  from  the  capital 
update.  Rather,  we  would  continue  to 
study  the  data  in  order  to  identify  the 
proportion  of  the  residual  that  should  be 
employed  to  reduce  the  update  and  the 
rate  at  which  the  adjustment  should  be 
applied.  As  we  have  previously  noted, 
our  eventual  goal  is  to  develop  a  unified 
update  framework  for  the  prospective 
payment  system.  Such  a  framework  will 
require  a  total  factor  productivity 
measure.  While  we  work  to  develop  a 
unified  framework  incorporating  a  total 
factor  measure,  we  would  employ  the 
residual  analysis  as  the  basis  for  an 
adjustment  within  the  capital 
prospective  payment  system  update 
framework  to  encourage  a  gradual 
reduction  in  excess  capital  stock. 

We  would  like  to  emphasize  that  this 
approach  to  a  capital  efficiency 
adjustment  still  represents  only  our 
cxirrent  thinking.  Further  development 
may  be  necessary  before  such  an 
efficiency  adjustment  is  ready  for  use  as 
part  of  the  update  framework.  We 
welcome  suggestions  for  improvement 
of  the  adjustment  as  we  currently 
conceive  it.  We  also  remain  interested 
in  considering  suggestions  for 
alternative  approaches.  In  addition,  we 
would  welcome  information  on  the 
possible  effects  of  an  efficiency 
adjustment  on  various  segments  of  the 
hospital  industry. 


APPENDIX  F.—PROPAC  Proposed  Nearest  neighbor  Wage  Index 


Provider  No. 


Wage  index 


Provider  name 


Nearest  neighbors  In  proximity  order 


010001  

010004  

010005  

010006  

010007  

biooos  

010009  

biooii  

010012  

010015  . 

010016  

}10018  

910019 

910020  ....... 


0.7323 
0.8664 
0.7421 
0.7463 
0.6451 
0.6656 
0.8001 
0.9261 
0.7997 
0.6246 
0.9091 
0.9261 
0.7401 
0.7733 


SOUTHEAST  ALABAMA  MEDICAL  CENTER 

NORTH  JACKSON  HOSPITAL 

BOAZ  ALBERTVILLE  MEDICAL  CENTER 

EUZA  COFFEE  MEMORIAL  HOSPITAL 

MIZELL  MEMORIAL  HOSPITAL „ 

CRENSHAW  COUNTY  HOSPITAL  

HARTSELLE  MEDICAL  CENTER 

MEDICAL  CENTER  EAST „ _.., 

BAPTIST  MEDICAL  CENTER  DEKALB  

THOMASVILLE  HOSPITAL , 

SHELBY  MEDICAL  CENTER  

EYE  FOUNDATK)N  HOSPITAL 

HELEN  KELLER  MEMORIAL  HOSPITAL  

PIEDMONT  HOSPITAL „ „. „..., 


010055,  100138.  010021.  110108,  010057.  010049. 

110194.  010062.  100142.  110103. 
440064.  010061.  440090.  440058.  440121.  440104. 

110004.  440156.  440162,  440091. 
010046.  010040.  010050.  010022,  010012.  010146. 

010061.  010035,  010020.  010143. 
010124.  010123.  010019.  010094.  250002,  010059, 

010136.  010116.  440175.  010054. 
010036.  010027.  010049.  010057.  010066.  010062. 

010008.  010021.  010047.  010148. 
010126.  010150.  010027.  010047.  010007.  010036. 

010049,  010057,  010021.  010148. 
010079.  010054,  010085.  010059.  010035.  010143. 

010131.  010039.  010127.  010125. 
010104,  010056,  010033.  010018.  010137,  010084. 

010139.  010103.  010068.  010117. 
110052.  010022.  010061.  010005.  110168.  110054. 

010004,  010040,  010046,  110023. 
010091.  010102,  010122.  010128.  010120.  010112, 

010134.  010121.  010138.  250077. 
010064.  010114,  010139,  010084,  010068.  010103. 

010018.  010137.  010033.  010056. 
010137.  010033.  010084.  010056.  010103.  010104, 

010139.  010068.  010011.  010117. 
010124.  010006.  010123.  010094.  250002,  010059, 

010115,  010136.  010054,  010125. 
010146.  010022.  010040.  110120.  010046.  010038. 

010078,  110048. 110117, 110174. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  ^4EIGHB0R  Wage  Index— Continued 


ProMdsrNo. 

Wag«indM 

010021  

0.7357 

010022  

0.8010 

010023  __. 

0.7420 

010024  „.. 

0.7428 

010025  

0.7216 

010027  

0.6560 

010029  

0.7263 

010031  

0.7220 

010032  

0.7672 

010033  

0.9261 

010034  _.. 

0.7460 

010035  

0.7478 

010036  

0.6378 

010038  

0.7716 

010039  „. 

0.7987 

010040  

0.7634 

010043  

0.7029 

010044  

0.7457 

010045  

0.7482 

010046  

0.7634 

010047  

0.6513 

010049  

0.7475 

010050  _. 

0.8167 

010051  

0.8071 

010052  _. 

0.6756 

010053  

0.7081 

010054  

0.8043 

010055  

0.7323 

010056  

0J261 

010057  

0.7475 

010056  

0.8174 

010059  „. 

0.7566 

010061  

0.7963 

010062  

0.7062 

010064  

0.9091 

010065  „ 

0.6752 

Provider  nam* 


Nearest  neighbors  in  praximity  order 


DALE  COUNTY  HOSPITAL 

BAPTIST  MEDICAL  CENTER  CHEROKEE  

BAPTIST  MEDICAL  CENTER _ 

JACKSON  HOSPITAL  A  CLINKJ  INC 

GEORGE  H  LANIER  MEMORIAL  HOSPITAL  -.. 

ELBA  GENERAL  HOSPITAL  

EAST  ALABAMA  MEDICAL  CENTER  ....„ 

PHENIX  MEDICAL  PARK  HOSPITAL  

WEDOWEE  HOSPITAL  ..._ ^.. 

UNIVERSITY  OF  ALABAMA  HOSPITAL 

COMMUNITY  HOSPITAL  INC  

CULLMAN  MEDICAL  CENTER- 

ANDULUSIA  HOSPITAL  

STRINGFELLOW  H^MORIAL  HOSPITAL 

HUNTSVILLE  HOSPITAL „_ , 

BAPTIST  MEMORIAL  HOSPITAL  

CENTRAL  ALABAMA  COMMUNITY  HOSPITAL 

MARION  COUNTY  GENERAL  HOSPITAL 

FAYETTE  COUNTY  HOSPITAL  

RIVERVIEW  REGIONAL  MEDICAL  CENTER 

GEORGUNA  DOCTORS  HOSPITAL 

HUMANA  HOSPITAL  ENTERPRISE  

BLOUNT  MEMORIAL  HOSPITAL  .._.. „ 

GREENE  COUNTY  HOSPITAL  

LAKESHORE  COMMUNITY  HOSPITAL 

ATMORE  COMMUNITY  HOSPITAL _. 

PARKWAY  MEDICAL  CENTER  HOSPITAL 

FLOWERS  HOSPITAL  INC 

ST  VINCENTS  HOSPITAL „ 

ENTERPRISE  HOSPITAL 

BIBB  MEDICAL  CENTER  HOSPITAL  ...» 

LAWRENCE  COUNTY  HOSPITAL 

JACKSON  COUNTY  HOSPITAL  

WIREGRASS  HOSPITAL 

CARRAWAY  METHODIST  MEDICAL  CENTER 
RUSSELL  HOSPITAL  


010057.  010049,  010055.  010001.  010027, 
010062.  010007.  110108, 100138. 

010020.  010040.  010046,  010012,  010146, 
110168.  110054.  010005.  1iaK2. 

010024.  010081.  010149,  010108,  010097, 
010110.010121.010150.010118. 

010081.  010023.  010149,  010108,  010097, 
010110.  010043.  010121, 010118. 

110016.  010029,  110200.  110017.  110129, 
110186.  110064.  010098,  010052. 

010007.  010049.  010057,  010008.  010021 

010126.  010062.  010066.  010047. 

010025.  010052,  010031,  110200,  110186, 
110129,  010034,  110016.  010065. 

110186,  110064,  110129,  110200,  010028, 

110133.  110195.  110017, 110016. 
010098.  010073.  110174.  110011,  110016, 

010038,  010101,  110048,  110020. 
010018,  010137,  010056,  010084,  010103, 

010139.  010068.  010011,  010117. 
010097,  010149,  010024,  010081,  C100S2, 

010029,  010108.  010065.  010110. 
010143.  010009,  010079,  010050,  010054, 

010059,  010089,  010005.  010125. 
010007,  010027.  010066,  010148,  010047 

010099.  010049.  010057.  010062. 
010078.  010146,  010020.  010130,  010040 

010073.  110174,  010032.  110048. 
010127,  010131,  010085,  010054,  010079 

010061,  440102,  010136,  010059. 
010046,  010146,  010005.  010020,  010022, 

010038,  010078,  010130.  010012. 

010058,  010108.  010072,  010097.  010016, 

010118.  010101.  010081.  010121. 
010086,  010125.  250086.  010115.  250025 

010094.  010045.  250008,  250004. 
010080,  010086.  010044,  010089,  250100, 

010145,  250008,  250025. 
010040,  010146,  010005,  010020.  010022, 

010038,  010078,  010130,  010012. 
010150.  010148.  010008,  010036.  010120, 

010027.  010102.  010099.  010126. 
010057.  010021.  010027,  010062,  010007 

010001.  100138.  010066,  010036. 
010046.  010143.  010005,  010035,  010040 

010011,  010146,  010104.  010117. 

010095,  010112,  010153,  010092,  010138 
010145,  010058,  250076.  250109. 

010065.  010029.  010034,  010025.  010098 
010101.  010073,  010072,  010032. 

010096,  100048.  010129,  010099.  100124 

010119,  010090,  010113.  010087. 
010065.  010079.  010009.  010059.  010131 

010127,  010035.  010136.  010143. 
010001,  100138,  010021,  010057,  010049 

010062,  110194,  100142, 110103. 
010033,  010018,  010137,  010084,  010104 

010139.010068.010011.010117. 

010048.  010021.  010027,  010062.  010007 
010001.  100138.  010066.  010036. 

010092.  010153,  010043.  010016,  010095, 
010064.  010114.  010118,  010051. 

010054.  010079,  010085.  010009,  010094 
010019,  010124,  010006.  010035. 

010012.  010004,  010127,  010039,  010131 
010005,  440058.  110052.  010022. 

010049,  010057.  100138,  010066,  100078 
100081.  100147.  010055.  010027. 

010114,  010068,  010103.  010016.  010139, 
010137.  010018.  010033,  010056. 

010052,  010101.  010072,  010073.  010034, 
010098.  0100^3.  010029,  010032. 


010126, 
110120, 
010034, 
010034, 
010031. 
010036. 
110064, 
010025. 
010078, 
010104, 
010023, 
010085, 
010006, 
010046, 
010009, 
010050, 
010065. 
010080, 
010109, 
010050, 
010007. 
010055, 
010130. 
010109. 
010097. 
010120. 
010039. 
110108. 
010103. 
010055. 
010145. 
010125, 
440064, 
010007. 
010084, 
010087, 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


010066 
010068 
010069 
010072 
010073 
010078 
010079 
010080 
010081 
010083 
010084 
010085 
010086 
010087 
010089 
010090 
010091 
010092 
010094 
010095 
010096 
010097 
010098 
010099 
010100 
010101 
010102 
010103 
010104 
010108 
010109 
010110 
010112 
010113 
010114 
010115 


Wage  Index 


0.7127 
0.9077 
0.7090 
0.8761 
0.7087 
0.7716 
0.8043 
0.6695 
0.7428 
0.7932 
0.9192 
0.8043 
0.7463 
0.7416 
0.8754 
0.7416 
0.6193 
0.8339 
0.7501 
0.7989 
0.8049 
0.7426 
0.7613 
0.6769 
0.7661 
0.7100 
0.6830 
0.9187 
0.9261 
0.7440 
0.7865 
0.7456 
0.7144 
0.7416 
0.9091 
0.7433 


Provider  name 


FLORALA  MEMORIAL  HOSPITAL  

LLOYD  NOLAND  HOSPITAL 

LAKEVIEW  COMMUNITY  HOSPITAL 

COOSA  VALLEY  MEDICAL  CENTER 

CLAY  COUNTY  HOSPITAL 

"UE  ALABAMA  REGIONAL  MEDICAL  CENTER  .... 

ATHENS-LIMESTONE  HOSPITAL  '. 

LAMAR  REGIONAL  HOSPITAL 

HUMANA  HOSPITAL  MONTGOMERY  

SOUTH  BALDWIN  HOSPITAL 

HEALTHSOUTH  MEDICAL  CENTER 

DECATUR  GENERAL  HOSPITAL 

WINFIELD  CARRAWAY  HOSPITAL 

UNIV  OF  SOUTH  ALABAMA  MEDICAL  CENTER 
WALKER  REGIONAL  MEDICAL  CENTER  INC  .... 

PROVIDENCE  HOSPITAL  

GROVE  HILL  MEMORIAL  HOSPITAL 

D  C  H  REGIONAL  MEDICAL  CENTER 

HUMANA  HOSPITAL  RUSSELLVILLE 

HALE  COUNTY  HOSPITAL 

ABERNETHY  MEMORIAL  HOSPITAL  

CENTRAL  ALABAMA  MEDICAL  CENTER 

RANDOLPH  COUNTY  HOSPITAL  

D  W  MCMILLAN  MEMORIAL  HOSPITAL  

THOMAS  HOSPITAL  ^ 

CITIZENS  HOSPITAL  ASSOCIATION „ 

J  PAUL  JONES  HOSPITAL  

BAPTIST  MEDICAL  CENTER  PRINCETON  

BAPTIST  MEDICAL  CENTER  MONTCLAIR  

AUTAUGA  MEDICAL  CENTER  

PICKENS  COUNTY  MEDICAL  CENTER  INC 

BULLOCK  COUNTY  HOSPITAL 

BRYAN  W  WHITFIELD  MEMORIAL  HOSPITAL  ... 

MOBILE  INRRMARY  

BESSEMER  CARRAWAY  MEDICAL  CENTER 

RED  BAY  HOSPITAL 


Nearest  neighbors  In  proximity  order 


010007.  010062,  100081.  100122 
010057,  010027,  100078.  100054 

010103.  010084,  010137,  010018 
010139,  010114,  010104.  010064 

110093.  110195,  010110.  110108 

010126.  010031,  110186.  110064 
010101.  010065,  010073,  010016 

010139,  010052,  010104,  010056 
010101.  010032.  010098,  010072 

010038,  010052,  010130,  110174 
010038,  010146,  010020,  010130 

010046.  110174.  010032,  110048 
010054,  010009,  010085,  010059 

010039.  010127,  010143,  010136 
010045.  010086.  250008,  250100 

250067.010109,250021. 
010024,  010023,  010149,  010108 

010110.  010043,  010121,  010118 
010100,  100231,  100065,  100093, 

010090,  010119,  010113,  010152 

010018,  010137.  010033,  010056, 
010104.  010068.  010011,  010114 

010054,  010079.  010009,  010059 

010127,  010035.  010136.  010143 
010045,  010044,  010080,  010125 

250008,  250086,  010115,  010094 
010113,  010119.  010090.  010144 

010129,  010083.  250036.  250040 
010117.  010143,  010086,  010068 

010103,  010137,  010033,  010018 
010119.  010113.  010087.  0101. 

010129,  010083.  250036.  250040 
010128.  010015,  010120.  010134 

250077.  010148,  010053. 
010153,  010145,  010058,  010109 

010051,  010016.  010095,  010068 

010019,  010124,  010125,  010006 
010123,  010044,  250002,  010054 

010051,  010112,  010058,  010118 

010092,  010138.  010145,  010109 
100048.  010053,  010099,  010129 

010120,  100231,  100025,  100122 
010081,  010024,  010149,  010034, 

010065,  010052,  010043,  010110 
010032,  110016,  010073,  010025 

110020.  010065.  110011.  110193 
100048.  010096.  010053.  010148 

100124,  100122,  010129,  010066 

010083,  010090,  010113,  010119 
010144.  010129.  100231.  100065 

010072.  010073,  010065,  010052 

010078,  010098,  010016.  010038 

010015,  010121,  010091,  010118 

010047,  010128,  010148.  010112 

010084,  010137,  010018,  010033, 
010139,  010104.  010114,  010117 

010056,  010033,  010018.  010137 

010103.  010011,  010068,  010117 
010081.  010024,  010023,  010097 

010043,  010118.  010121.  010065 
250100,  250109,  010145.  Q10153 

010045,  010080.  250067. 
010149,  010126.  010034,  010023 

010069,  010097,  010029,  010031 
010095,  010138,  010051.  010122 

010015.  250104,  250069. 
010119,  010090.  010087.  010144 

010129,  010083,  250036.  250040 
010064,  010068,  010103,  010084, 

010018,  010033,  010056,  010016 
250086,  010094,  010044.  250137, 

010019.  010124.  010125,  250004 


010036, 
010033, 
110062, 
010043, 
010078, 
010073, 
010131, 
250025, 
010097. 
100025, 
010103, 
010131. 
010089, 
010152. 
010045. 
010152, 
010102, 
010064, 
010115, 
010121, 
100124, 
010108, 
110174, 
010120, 
010152, 
010130. 
010150, 
010056, 
010084, 
010149, 
010092, 
010024. 
010118, 
010152, 
010139, 
250002, 


010049. 
010056, 
010021. 
010130. 
010065. 
010040, 
010035, 
010044, 
010034, 
100266, 
010139, 
010039, 
250025, 
010100, 
010035, 
010100. 
010122. 
010114, 
010059. 
010153. 
010148, 
010023, 
010052. 
010036. 
010087. 
010032. 
010120, 
010068, 
010139, 
010034. 
010051. 
010081, 
010121, 
010100, 
010137, 
250044. 
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Provider  No. 
010117 

010118  

010119  

010120  

010121  

010122  

010123  

010124  

010125  

010126  , 

010127  , 

010128  

010129  

010130  

010131  

010134  

010136  

010137  

010138  

010139  

010143  

010144  

010145  

010146  

010148  

010149  

010150  

010152  

010153  

020001  

020004  

020006  

020007  . 

020009  

020010  

020011  

020014  

020017  

020024  . 

020025  

030001   ...-„ 


0.8261 

0.7319 

0.7416 

0.6361 

0.7319 

0.7116 

0.7548 

0.7463 

0.7618 

0.6532 

0.7987 

0.6276 

0.7255 

0.9187 

0.7987 

0.5976 

0.7657 

0.9261 

0.7095 

0.9192 

0.7478 

0.7416 

0.8332 

0.7585 

0.6446 

0.7426 

0.7345 

0.7416 

03339 

1.2676 
1.4459 
1.2785 
1.3638 
1.1663 
1.1424 
1.1591 
1.5016 
1.2676 
1.1628 
1.1424 
1.0485 


Prouder  name 


LONGVIEW  general  HOSPITAL 

SELMA  MEOtCAL  CENTER  HOSPITAL  INC  

UMV  OF  SOUTH  ALABAMA  DOCTORS  HOSPITAL 

MONROE  COUNTY  HOSPITAL  

VAUGHN  REGIONAL  MEDICAL  CENTER  INC 

RUSH  HOSPfTAUBUTLER  INC  

HUMANA  HOSPITAL  FLORENCE  

HUMANA  HOSPITAL  SHOALS  

BURDICK-WEST  MEMORIAL  HOSPITAL 

EDGE  REGIONAL  MEDICAL  CENTER 

HUMANA  HOSPITAL  HUNTSVILLE 

CLARKE  HOSPITAL  INC 

NORTH  BALDWIN  HOSPITAL  

ST  CLAIR  REGIONAL  HOSPITAL 

CRESTWOOD  HOSPITAL 

WASHINGTON  COUNTY  INRRMARY 

D  E  JACKSON  MEMORIAL  HOSPITAL  

COOPER  GREEN  HOSPITAL  

HILL  HOSPITAL  OF  YORK 

AMI  BROOKWOOD  MEDICAL  CENTER  

WOODLAND  COMMUNITY  HOSPITAL  

SPRINGHILL  MEMORIAL  HOSPITAL 

AMI  WEST  ALABAMA  GENERAL  HOSPITAL  

JACKSONVILLE  HOSPITAL 

EVERGREEN  HOSPITAL  INC 

HUMANA  HOSPITAL  EAST  MONTGOMERY 

L  V  STABLER  MEMORIAL  HOSPITAL  

UNIV  OF  SOUTH  ALABAMA  KNOLLWOOD  PARK  . 
D  C  H  REHABIUTATION  PAVILION  


PROVIDENCE  HOSPITAL 

KETCHIKAN  GENERAL  HOSPITAL 

VALLEY  HOSPITAL  

WRANGELL  GENERAL  HOSPITAL  

PETERSBURG  GENERAL  HOSPITAL  .... 
CORDOVA  COMMUNITY  HOSPITAL  ._ 

SEWARD  GENERAL  HOSPITAL 

SOUTH  PENINSULA  HOSPITAL 

HUMANA  HOSPITAL  ALASKA 

CENTRAL  PENINSULA  GENERAL  HOSPITAL 

VALDEZ  COMMUNITY  HOSPITAL  

MARYVALE  SAMARITAN  MEDICAL  CENTER 


Nearest  neighbors  in  praKimlty  order 


010068.  010103,  010137,  010033, 

010056,  010104,  010139,  010011 
010121.  010106,  010096,  010102, 

010081,  010024.  010112,  010023 
010113.  010090,  010067,  010144 

010129,  010083,  250036,  250040 
010148,  010091,  010128,  010099, 

010096,  010102,  010015,  100048 
010118,  010108.  010102,  0t0095, 

010058,  010024,  010023,  010112. 
010015,  250069,  010138,  250069 

010112.010091.250077. 
010006,  010124,  010019,  010094 

010059.  440175,  440010,  010054 

010019,  010006,  010123,  010094, 
010115,  010136,  010054.  440175 

010094,  010044,  010059,  010066 

010009,  010079,  010019.  010054 

010006.  010027,  010021,  010110 

010057,  010007,  010069,  010047 
010039,  010131,  010085,  010054, 

010061,  440102,  010136,  010059 

010091,  010134,  010120.  010015, 
010122,  010102.  010148. 

010053,  010119,  010090,  010113 

010100,  010096,  010152, 100048 
010011.  OlOOTB,  010038,  010104 

010139.  010033,  010018,  010137 
010039,  010127,  010085.  010054 

010061,  440102,  010136,  010059 
010128,  250077,  010091,  250005, 

010122,010120.250069. 
440020.  440175,  010123,  010006 

440102,  010124,  010019,  010131 
010018,  010033,  010084,  010056, 

010139,  010068,  010011,  010117 
010112,  250104.  250069,  250081 

010051.  010095,  250069. 
010084,  010018,  010056,  010137 

010103,  010068,  010011,  010114 
010035,  010009,  010050,  010079 

010085,  010059,  010005,  010125. 
010087.  010113,  010119,  010090 

010129,  250036,  010063,  250040 
010153,  010092,  010109.  010058 

010051,  010045,  010068,  010016 

010020,  010040,  010046,  010038, 
110120,  010130,  010005.  010050 

010047.  010120,  010099,  010036, 

100048.  010007,  010053.  010008. 
010023.  010024,  010081,  010097 

010110.  010052.  010043.  010065 
010047,  010008,  010148,  010126 

010023.  010027,  010024.  010081 
010144,  010113.  010087,  010090, 

250040,  010129,  010083.  250036 

010092,  010145,  010058,  010109, 
010114,  010095,  010016,  010068 

020017.  020006. 

NO  PROVIDER  WITHIN  50  MILES. 
020017,  020001. 
020009. 
020007. 
020025. 

NO  PROVIDER  WITHIN  50  MILES. 
NO  PROVIDER  WITHIN  50  MILES. 
020001,020006. 

NO  PROVIDER  WITHIN  50  MILES. 
020010. 

030092,  030059.  030024,  030002, 
030030,  030014,  030037,  030089. 


010018, 
010043, 
010152. 
010047. 
010043. 
250081. 
010136, 
250002, 
010115, 
010150, 
010079^ 
250077. 
010087, 
010056, 
010079, 
010015, 
010065, 
010103. 
250076, 
010033, 
010069, 
010152. 
010064, 
010078, 
010150. 
010108, 
010102, 
010119, 
010064, 


010064, 
010058, 
010100. 
010053, 
010081. 
250104, 
250002. 
010059, 
010089, 
010049. 
010009. 
010053. 
010144. 
010050, 
010009, 
250036, 
010054, 
010104, 
010122, 
010104, 
010054, 
010100, 
010114. 
010022, 
010096, 
010034, 
010036, 
010100. 
010051. 


030003.  030008. 


IMI 


Provider  No. 


030002 

030003 

030004 
030006 

030007 
030008 

090009 

030010 

030011 

030012 
030013 
030014 

030016 

030017 

030018 

030019 


030024 

030025 

030027 
030030 

030033 
030034 
030035 

030036 

030037 

030038 
I 

030040 
030041 
030043 
030044 
030046 
030047 
030048 

030051 
030054 

030055 
030059 

0)0060 

030061 

030062 
030064 

010066 


030067 
030068 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


WageliKtox 


1.0412 

1.0465 

0J673 
0.9822 

0.7905 
1.0408 

0J822 

0.9915 

0.9822 

0.9285 
0.8157 
1.0316 

1.0336 

0.9448 

0.9449 

1.0405 

1.0429 

0.8401 
1.0441 

0.9528 

0.9571 
1.0408 

0.9052 
0.9571 
0.9806 

1.0219* 

1.0429 

0.9679 

0.9818 
0.9780 
0.9571 
0.6524 
0.8185 
0.9317 
1.0189 

0.8922 
0.9822 

1.1094 
1.0441 

0.8922 

1.0167 

0.9194 
0.9915 

1.0205 

0.9741 
0.8915 


Provider  name 


GOOD  SAMARITAN  REGIOrOAL  MEDICAL  CENTER 
PHOENIX  MEMORIAL  HOSPITAL  


SAGE  MEMORIAL  HOSPITAL 
TUCSON  MEDICAL  CENTER  . 


MARCUS  J.  LAWRENCE  MEMORIAL  HOSPITAL 
HUMANA  HOSPITAL  PHOENIX 


KINO  COMMUNITY  HOSPITAL 

ST  MARYS  HOSPITAL  HEALTH  CENTER 

ST  JOSEPHS  HOSPITAL  A  HEALTH  CENTER 


YAVAPAI  REGIONAL  MEDICAL  CENTER  , 

YUMA  REGIONAL  MEDICAL  CENTER  

X)HN  C.  LINCOLN  HOSPITAL  &  HEALTH  CENTER 


CASA  GRANDE  REGIONAL  MEDICAL  CENTER  . 
MESA  GENERAL  HOSPITAL  MEDICAL  CENTER 

MESA  LUTHERAN  HOSPITAL  

TEMPE  ST.  LUKE'S  HOSPITAL 

MARKX)PA  MEDTCAL  CENTER  


FLAGSTAFF  MEDICAL  CENTER 

ST  JOSEPHS  HOSPITAL  MEDICAL  CENTER 

WTCKENBURG  COMMUNITY  HOSPITAL 


COPPER  QUEEN  COMMUNITY  HOSPITAL  

PHOEND(  BAPTIST  HOSPITAL  &  MED  CENTER 


LEWIS  R.  PYLE  MEMORIAL  HOSPITAL  

SOUTHEAST  ARIZONA  MEDICAL  CENTER 
TUCSON  GENERAL  HOSPITAL  


CHANDLER  REGIONAL  HOSPITAL  

ST  LUKE'S  MEDICAL  CENTER  

SCOTTSDALE  MEMORIAL  HOSPITAL 


HOLY  CROSS  HOSPITAL  INC 

NORTHERN  COCHISE  COMMUNITY  HOSPITAL 

SIERRA  VISTA  COMMUNITY  HOSPITAL  

WINSLOW  MEMORIAL  HOSPITAL 

WHITE  MOUNTAIN  COMMUNITIES  HOSPITAL  ... 

PAGE  HOSPITAL 

CENTRAL  ARIZONA  MEDICAL  CEWER 


OMNI  REGIONAL  MEDK^AL  CENTER 
BENSON  HOSPITAL 


KINGMAN  REGK>NAL  MEDICAL  CENTER  

COMMUNITY  HOSPITAL  MEDICAL  CENTER  .. 

MIAMI-INSPIRATK)N  HOSPITAL  

WALTER  O  BOSWELL  MEMORIAL  HOSPITAL 


NAVAPACHE  HOSPITAL 

UNIVERSITY  MEDK^AL  CENTER  CORPORATKM 

DESERT  SAMARITAN  MEDKJAL  CENTER 


PARKER  COMMUNITY  HOSPITAL 

l5»T  GRAHAM  COMMUNITY  HOSPITAL 


Nearest  r>etghtx>rs  In  proximtty  order 


030037,  030008,  030024,  030022,  030003, 

030030,  030058,  030001.  030038. 
030037,  030002,  030024,  030022,  030008, 

030001,  030030,  030059.  030019. 
320038. 
030080.  030011,  030035. 

030085,  030054. 
030012,  030023,  030033. 
030002,  030022,  030024.  030037.  030030. 

030003.  030059.  030038.  030014. 
030064,  030010.  030011.  030080,  030006. 

030085,  030054. 

030064.  030035,  030009,  030085,  030006, 
030080.  030054. 

030080.  030006,  030009.  030064.  030035. 

030085,  030054.  030041. 
030007,  030025. 
050387,  050045.  050342. 
030059,  030030,  030092.  030089,  030083. 

030008,  030001,  030002,  030022. 
030049.  030036,  030065,  030088,  030017. 

030018.  030003,  030037,  030022. 

030018.  030065.  030019,  030088,  030038. 
030022.  030037,  030006,  030087. 

030017.  030065.  030019,  030038.  030088. 
030036.  030037.  030006,  030087. 

030065.  030018.  030022,  030038.  030037, 
030006,  030002,  030003,  030024. 

030037,  030008,  030002.  030024,  030003, 
030030.  030019,  030038,  030059. 

030007,  030044. 

030002.  030092.  030008.  030037.  030022, 
030030.  030059,  030001,  030014. 

030083.  030061.  030069.  030012.  030001, 
030014,  030059,  030092. 

030034,  030043,  030054. 

030059,  030008,  030014,  030092.  030024. 
030022,  030037,  030038,  030003. 

030007. 
030027,030043. 

030064,  030006,  030085,  030010,  030080. 
030009,030054. 

030065.  030019.  030017,  030018.  030086, 
030038,  030037,  030003.  030002. 

030022.  030002,  030008,  030003,  030024. 
030030.  030019,  030059,  030038. 

030019,  030022,  030018,  030008,  030030. 
030017,  030002,  030087,  030065. 

030043. 

030054,  030068,  030060,  030011. 
030027,  030054.  030040.  030034. 
030091,  030023. 
030062. 

NO  PROVIDER  WITHIN  50  MILES. 
030016.  030036.  030068,  030065,  030017. 
a30019,  030060,  030051.  030038. 

030060.  030049,  030088. 

030043.  030041,  030011.  030080,  030009. 

030064,  030035,  030010,  030085. 
030086,  050469. 
030082.  030014,  030030,  030024,  030001. 

030002,  030037,  030022,  030003. 
030051,  030049,  030088,  030017,  030018. 
030089,  030093,  030001,  030059,  030014. 

030030.  030024.  030083. 
030046.030091. 
030010.  030035.  030006.  030009,  030080, 

030085,030054. 

030018,  030019,  030017.  030036.  030038, 
030088,  030037,  030008,  030002. 

030068,  050423,  050469. 
030041. 


030082. 

030082, 

030064.  030008,  030010, 

030082, 
030035, 
030011. 
030010. 

030024, 
030018, 
030036. 
030022. 
030017. 
030092, 

030003, 
030083, 

030002, 

030011, 
030022, 
030092, 

030037. 


030018, 

030006, 

030008, 

030092, 

030011, 
030022, 
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Provider  No. 

Wage  Index 

030069  

030080  

0.8960 
0.9822 

030083  

0.9767 

030085  

0.9932 

030086  

030087  

1.1094 
0.9602 

030088  

0.9449 

030089  

1.0167 

030091  

030092  

0.8420 
1.0441 

030093  

1.0167 

040001  

0.7204 

040002  

0.7420 

040003  

0.8245 

040004  

0.7140 

040005  

0.7036 

040007  

0.8239 

040008  

0.6812 

040010  

0.7113 

040011  

0.7789 

040013  

0.7140 

040014  

0.7528 

040015  

040016  

0.7385 
0.8239 

040017  

0.6735 

040018  

0.7172 

040019  

0.8424 

040020  

0.6750 

040021  

0.8247 

040022  

0.7140 

040024  

0.7295 

040025  

0.8431 

040026  

0.8301 

040027  

0.6372 

040028  

0.7132 

040029  

0.8247 

040030  

0.6926 

040031  

0.6950 

Provider  name 


HAVASU  SAMARITAN  REGIONAL  HOSPITAL 
EL  DORADO  MEDICAL  CENTER  


HUMANA  HOSPITAL  DESERT  VALLEY 
NORTHWEST  HOSPITAL 


BULLHEAD  COMMUNITY  HOSPITAL  

SCOTTSDALE  MEMORIAL  HOSPITAL  NORTH 

VALLEY  LUTHERAN  HOSPITAL 


THUNDERBIRD  SAMARITAN  HOSP  &  HLTH  CEN- 
TER. 

COMMUNITY  GENERAL  HOSPITAL  

PHOENIX  GEN  HOSPITAL  &  MEDICAL  CENTER  


DEL  E  WEBB  MEMORIAL  HOSPITAL  

SILOAM  SPRINGS  MEMORIAL  HOSPITAL  

JOHNSON  COUNTY  MEMORIAL  HOSPITAL  .... 

CONWAY  COUNTY  HOSPITAL  

WASHINGTON  REGIONAL  MEDICAL  CENTER 

EUREKA  SPRINGS  HOSPITAL 

ST  VINCENT  INFIRMARY  MEDICAL  CENTER  .. 

LAWRENCE  MEMORIAL  HOSPITAL  

ST  MARY  ROGERS  MEMORIAL  HOSPITAL  

YELL  COUNTY  HOSPITAL 

FAYETTEVILLE  CITY  HOSPITAL  

CENTRAL  ARKANSAS  HOSPITAL  


WILHELMINA  MEDICAL  CENTER  

THE  UNIVERSITY  HOSPITAL  OF  ARKANSAS 


NORTH  ARKANSAS  MEDICAL  CENTER  

CRAWFORD  COUNTY  MEMORIAL  HOSPITAL  .. 

BAPTIST  MEMORIAL  HOSPITAL  

ST  BERNARDS  REGIONAL  MEDICAL  CENTER 

SOUTHWEST  HOSPITAL 

SPRINGDALE  MEMORIAL  HOSPITAL  

ASHLEY  MEMORIAL  HOSPITAL  

CROSS  COUNTY  HOSPITAL 

ST  JOSEPHS  REGIONAL  HEALTH  CENTER  

BAXTER  COUNTY  REGIONAL  HOSPITAL  INC  .. 

BOONEVILLE  CITY  HOSPITAL _ 

CONWAY  REGIONAL  HOSPITAL  INC  

DARDANELLE  HOSPITAL 

HUNTSVILLE  MEMORIAL  HOSPITAL  


Nearest  neighbors  In  proximity  order 


030067,  050469.  030086. 

030011,  030006.  030035.  030064,  030009.  030010. 

030085.  030054.  030041. 
030014,  030087.  030030.  030059.  030089.  030038, 

030092.  030008.  030024,  030002. 
030035,  030064.  030010,  030006,  030080.  030011, 

030009.  030054. 
050469.  030055.  030069. 
030083.  030038.  030030.  030014,  030008,  030018, 

030059.  030022.  030017.  030002. 
030017.  030018.  030065,  030036.  030019.  030038, 

030087,  030022.  030037.  030008. 
030061.  030014,  030059,  030001.  030092,  030030, 

030083,  030093.  030024. 
030044,  030062. 
030024,  030059.  030002,  030008,  030001.  030030. 

030037.  030003.  030022.  030014. 
030061.  030089.  030001.  030014.  030059.  030092, 

030083.  030030,  030024. 
040075,  040022.  040004.  040013.  040048.  040010, 

370178.  370089.  370113,  370015. 
040124.  040058,  040041,  040030,  040011.  040028, 

040003,  040018,  040062.  04003T. 

040029,  040030,  040041.  040060.  040036.  040011, 
0401 14.  040007,  040116.  040016. 

040013.  040022.  040010.  040001.  040031,  040048, 

040075,  370178.  040005,  040109. 
040109.  040010.  260123.  040031.  040048.  040022, 

040004.  260094.  040013,  040017. 

040116,  040016.  040114.  040036.  040021.  040074. 
040084.  040029,  040003.  040076. 

040047.  040020,  040118.  040039.  040126.  040122. 

040054,  040080,  040119.  260080. 

040048.  040022,  040075,  040004,  040013.  040005 
040001.  040031.  260123,  040109. 

040030,  040041.  040124,  040028,  040002,  040003, 
040040,  040058.  040026.  040078. 

040004.  040022.  040010.  040001,  040031,  040048. 

040075.  370178.  040005.  040109. 
040100,  040106,  040074,  040680,  040054.  040029. 

040119.  040036,  040060.  040016. 

040040.  370040.  040107,  040028.  040081.  040082. 
040007.  040116.  040114,  040036,  040021.  040074. 

040084.  040029.  040003.  040076. 
040109.  040115.  260094.  040031,  040005.  040027, 

260123.  040037,  040022. 
040062,  040055.  370112,  040058.  040028,  370178. 

370040.  040124,  040040,  370084. 
040025.  040042,  040085.  440071,  440049.  440166. 

440048,  440152.  440049.  440159. 
040118,  040039,  040008.  040054.  040080.  040047, 

040070.  040069.  040122.  260015. 

040114.  040116.  040007.  040016.  040036.  040084. 

040074.  040076.  040029.  040026. 

040004.  040013,  040010,  040048,  040001.  040031, 

040075,  040005.  040109,  370178. 

190116,  190178,  190170,  190081,  040077,  040051, 

040088.  040105.  190197.  190077. 
040019.  040042.  040080.  040054,  440071.  440152. 

440166,  440048.  440049,  440049. 
040078,  040076,  040084.  040066.  040021.  040114, 

040116.  040007.  040016.  040011. 

040115,  040037.  040035,  040017,  040044.  260078, 
040126,  260094. 

040124.  040040,  040058.  040062,  040011.  040018, 

040055.  040002,  370040,  040030. 

040003,  040074,  040036,  040007,  040114,  040116, 
040016,  040021,  040084,  040106. 

040041,  040011,  040003,  040002,  040124.  040029. 
040058.  040028.  040060,  040084. 

040022.  040004.  040109,  040013,  040005,  040010, 
040048,  040017,  040OO1,  260123. 
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Appendix  F.— PROPAC  Proposed  Nearest  {Neighbor  Wage  Index— Continued 


Provider  Na 
040032  _. 

040035  -. 

040036  

040037  „ 

040039  

040040  

040041  

040042  

040044  

040045  

040047  

040048  

040050  

040051  

040053  

040054  

040055  

040058  

040060  

040062  

040063  

040064  

040066  ..._.., 

040067  

040069  

040070  

040071  

040072  

040074  

040075  

040076  

040077  

040078  

040080  

040081  

040082  


Wags  index 


Provider  r»me 


Nearest  neighbors  in  proximity  order 


0.7797 

0.6330 

0J239 

0.6238 

0.6857 

0.7147 

0.6926 

0.8538 

0.6543 

0.6796 

0.6699 

0.7127 

0.6911 

0.7257 

0.7096 

0.7084 

0.7172 

0.7254 

0.7173 

0.7172 

0.7673 

0.7405 

0.7632 

0.7401 

0.6999 

0.7793 

0.8014 

0.8362 

0.8251 

0.7025 

0.8306 

0.7292 

0.8301 

0.7084 

0.7949 

0.7783 


UTTLE  RIVER  MEMORIAL  HOSPITAL  „„ 

FULTON  COUNTY  HOSPITAL  

BAPTIST  MEMORIAL  MEDICAL  CENTER  

MEDICAL  CENTER  OF  CALICO  ROCK  

ARKANSAS  METHODIST  HOSPITAL 

MERCY  HOSPITAL  OF  SCOTT  COUNTY 

ST  MARYS  REGK>NAL  MEDICAL  CENTER  

CRITTENDEN  MEMORIAL  HOSPITAL  

STONE  COUNTY  MEDICAL  CENTER 

PKaQOTT  COMMUNITY  HOSPITAL  

RANDOLPH  COUNTY  MEDICAL  CENTER  

BATES  MEMORIAL  HOSPITAL 

OUACHITA  COUNTY  HOSPITAL 

DREW  MEMORIAL  HOSPITAL  

DELTA  MEMORIAL  HOSPITAL  ASSOCIATION  

NEWPORT  HOSPITAL  AND  CLINIC  INC  

SPARKS  REGIONAL  MEDICAL  CENTER  

MERCY  HOSPITAL  TURNER  MEMORIAL  

VAN  BUREN  COUNTY  MEMORIAL  HOSPITAL 

ST  EDWARD  MERCY  MEDICAL  CENTER 

ST  MICHAEL  HOSPITAL 

OEWITT  CITY  HOSPITAL 

BAPTIST  MEDICAL  CENTER  ARKADELPHIA  

MAGNOUA  HOSPITAL 

MISSISSIPPI  COUNTY  HOSPITAL-BLYTHEVILLE 

MISSISSIPPI  COUNTY  HOSPITAL-OSCEOLA 

JEFFERSON  REGIONAL  MEDICAL  CENTER  

STUTTGART  MEMORIAL  HOSPITAL 

REBSAMEN  REGIONAL  MEDICAL  CENTER 

GRAVETTE  MEDICAL  CENTER  HOSPITAL  

HOT  SPRING  COUNTY  MEMORIAL  HOSPITAL  .. 

BRADLEY  COUNTY  MEMORIAL  HOSPITAL  

NATIONAL  PARK  MEDICAL  CENTER 

HARRIS  HOSPITAL  ...- 

PIKE  COUNTY  MEMORIAL  HOSPITAL - 

HOWARD  MEMORIAL  HOSPITAL „ „. 


450703,  450200,  040063.  040082. 

040081,  370048,  040095,  450615. 
040126,  260078.  040037.  040027. 

040047,  260018,  040119.  040008. 
040016.  040007.  040116.  040114. 

040029,  040084,  040003,  040076. 
040044.  040027.  040035,  040115. 

040060,  040106,  260078.  040017. 
040020,  040118.  040008.  260015. 

040047,  040069,  040070.  260070. 
040028.  040015,  370040.  040124, 

040055.  040018.  040058. 
040030.  040011,  040002.  040003. 

040029.  040028,  040060,  040084 
440071,  440166,  440152,  440048. 

440159.  440049,  440183.  440170. 
040037,  040119,  040106,  040060. 

040054.  040080,  040115,  040126. 
260015,  040122,  260070.  040039. 

260160,  040069,  260060.  040047. 
040008,  040122.  040126,  260080. 

040118.040045.040035.260119. 
040010,  040075.  040022.  040001. 

040005,  260123,  370113.  040031. 
040090.  040088,  040067,  040095. 

040077,  190132.  190088.  040051. 

040077.  040093,  040053,  040090, 
250120.  250082.  040071.  040088. 

040093,  040051,  040064.  040071. 
250093,  250120.  250082.  040105. 

040080,  040119.  040100,  040020. 
040008,  040025,  040106.  040044. 

040062.  040018,  370112.  370040. 

370178.  040124,  370084.  040040. 
040124.  040002.  040028,  040018. 

040041.  040011.  040030,  040031. 
040106,  040044,  040003,  040029. 

040119.  040014.  040030,  040100. 
040055,  040018,  370112,  370040. 

040124.  370178,  040040,  370084. 
450200,  450703,  040032,  450615. 

040082.  040067.  190088,  040095. 
040072,  040053,  040071.  250062. 

040093,250093 
040076,  040095.  040078.  040026. 

040050,  040082,  040084.  040091. 
190088.  190132,  040088.  040050, 

040095,  040053,  450200,  190077. 
040070,  260015,  260070.  440114. 

440131.  040045,  040118,  040020. 
040069.  440131,  440114.  440049, 

440174,  040020,  260015.  440072. 
040072.  040090,  040053.  040064. 

040076.  040051,  040016,  040116. 
040064.  040071,  040074.  040016. 

040116.  040021.  040114.  040053. 
040036.  040016,  040007,  040116, 

040029,  040014.  040100.  040084. 
040048.  040010,  040001,  370113. 

040013.  260053,  260123.  040005. 

040078.  040026,  040084,  040066, 
040116.  040007.  040016,  040036. 

040051,  040090.  040093,  040053, 
040071.040088.040105. 

040026,  040076,  040084.  040066. 
040116,  040007.  040016.  040011. 

040054,  040119,  040100.  040020. 
040008.  040025,  040106.  040044. 

040082.  040095,  040091,  040066, 

040078.  040026,  040015,  040076. 

040081,  040032.  040107.  040091. 
450200,  040063.  040066,  370048. 


040091.  040107, 
040115,  040044. 
040074.  040021, 
040119.  040126. 
040122,  040045. 
040062.  040011, 
040124.  D40058. 
440049.  440049, 

040027.  040035, 
260120,  260119, 
040039,  040020, 
040004,  D40013. 
040091,  040066, 
040105,  040024. 
040077,  250062. 
040118.  040014. 

040028.  040058, 
040062,  040055, 
040037,  040041. 
040028,  040058, 
040091,  450004, 
250042.  040085, 
040081.  040090. 
040091.  190114, 
440072,  040039. 
040118.  040039. 

040021.  040077, 
040036.  >40007. 
040114,  040021. 

040022.  040004. 
040021,  040114, 
040024,  040050, 
040021,  040114, 
040118  040014, 
040107,  040032, 
040095,  450703, 
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ProvMwNo. 

Wag*  index 

040084  

0.8319 

040085  

0.7907 

040088  

0.6502 

040090  

0.7432 

040091  

0.7496 

040093  

0.6079 

040095  

0.7496 

040100  

0.7516 

040105  

0.6232 

040106  

0  7147 

040107  

0.7796 

040109  ..- 

0.7036 

040114  

08239 

040115  

0.6267 

040116  

0.8239 

040118  

0  6750 

040119  

0.7052 

040122  

0.6776 

040124  

0.7299 

040126  

0.6439 

050002  

1.3604 

050006  

050007  

1.0529 
1.3810 

050008  

1.3949 

050009  

1.2313 

050013  

1.2187 

050014  

1.1220 

050015  

050016  

0.9902 
1.1845 

050017  

1.2208 

050018  

1.1960 

050021  

1.1926 

050022  

1.2036 

050024  

1.1487 

050025  „... 

1.1967 

050026  

1.1957 

050028  

1.0311 

Provider  name 


SALINE  memorial  HOSPITAL 

HELENA  HOSPITAL 

MEDICAL  CENTER  OF  SOUTH  ARKANSAS  

DALLAS  COUNTY  HOSPITAL , 

MEDICAL  PARK  HOSPITAL 

MCGEHEE  DESHA  COUNTY  HOSPITAL 

NEVADA  COUNTY  HOSPITAL 

WHITE  COUNTY  MEMORIAL  HOSPITAL  

CHICOT  MEMORIAL  HOSPITAL 

CLEBURNE  COUNTY  HOSPITAL 

COMMUNITY  HOSPITAL  OF  DEQUEEN  

CARROLL  GENERAL  HOSPITAL  

BAPTIST  MEDICAL  CENTER 

BULL  SHOALS  COMMUNITY  HOSPITAL  &  CUNIC  .... 

DOCTORS  HOSPITAL 

METHODIST  HOSPITAL  OF  JONESBORO 

WHITE  RIVER  MEDICAL  CENTER  INC  

CORNING  COMMUNITY  HOSPITAL  

NORTH  LOGAN  MERCY  HOSPITAL 

BAPTIST  MEMORIAL  HOSPITAL  EAST  OZARKS 

ST  ROSE  HOSPITAL 


ST  JOSEPH  HOSPITAL . 
PENINSULA  HOSPITAL 


DAVIES  MEDICAL  CENTER  

QUEEN  OF  THE  VALLEY 

ST  HELENA  HOSPITAL  &  HEALTH  CENTER 
AMADOR  HOSPITAL „.. 


NORTHERN  INYO  HOSPITAL  

ARROYO  GRANDE  COMMUNITY  HOSPITAL 


Nearest  neighbors  In  proximity  order 


MERCY  GENERAL  HOSPITAL 

PACIFIC  ALLIANCE  MEDICAL  CENTER , 

WOODRUFF  COMMUNITY  HOSPITAL  INC 

RIVERSIDE  COMMUNITY  HOSPITAL 

PARADISE  VALLEY  HOSPITAL 

UNIV  OF  CAUFORNIA  SAN  DIEGO  MED  CENTER  .... 

GROSSMONT  HOSPITAL 

MAD  RIVER  COMMUNITY  HOSPITAL 


040021,  040026,  040078,  040114,  040076.  040116. 

040007,  040016.  040036,  040074. 
250042.  250131.  250126.  040019.  250128,  040C64. 

250062.  440049,  040072,  250024. 
040050,  190077,  040067,  190132.  190170.  190114. 

040024.  190088,  040077.  040090. 
040077.  040050,  040051,  040071.  040066.  040076. 

040088,  040053,  040095. 
040095.  040082.  040032.  040063.  450200,  450703. 

040081,  040067,  040050,  040066. 

040053,  040051.  040105,  250120.  250082.  040077, 
250093.  250095,  250062,  250071. 

040091,  040081,  040082,  040066,  040050.  040067. 

040032,  040063,  450200.  450703. 
040014,  040106,  040080,  040054.  040074.  040119, 

040029,  040060.  040036.  040025. 
250120,  250082,  040093,  190081,  250095,  040051. 

250079,  040024,  190208,  250098. 
040060,  040014,  040100,  040044,  040119.  040029, 

040003.  040080,  040054.  040037. 
040082,  370048.  040032.  040081,  040015.  450703, 

450200.  040063,  040091.  450188. 
040005,  040031,  040017,  260094,  260123,  040010. 

040022,  040048.  040004,  040013. 
040116,  040007.  040016,  040036,  040021.  040074. 

040084,  040029,  040003,  040076. 

040027,  040017.  040037.  260094,  040035.  260078. 
040044,  040109. 

040007,  040016,  040114,  040036,  040021,  040074. 

040084,  040029,  040003,  040076. 
040020,  040039,  040008,  040054,  040080.  "040070. 

040047,  040069,  260015,  040122. 

040054,  040080,  040044,  040106,  040037,  040100, 
040014,  040008,  040126,  040060. 

040045,  040047,  260080,  260119,  260120,  040039, 
260015,  040008,  260160,  040020. 

040028,  040058,  040002.  040011.  040030.  040041, 
040062,  040018.  040040,  040055. 

040035,  040047.  040008.  260078,  040037.  260080. 

040119,  040044,  040122.  040027. 
050512,  050488,  050095.  050671,  050143.  050264. 

050195,  050541,  050211.  050113. 
050097,  050028,  050172. 
050302,  050070,  050113.  050289,  050613.  050197, 

050541,  050055,  050228.  050668. 
050293,  050457,  050076.  050033.  050454.  050208, 

050047,  050055.  050152. 
050667,  050090,  050547,  050367,  050101,  050073. 

050680.  050136,  050013.  050032. 
050032,  050291,  050174,  050667.  050547,  050090, 

050009,  050385,  050331,  050136. 
050366,  050254,  050414.  050336.  050442.  050335. 

050325,  050590,  050516.  050421. 
050638. 
050088,  050232,  050506.  050107,  050449,  050633, 

050110,050478. 
050109.  050108.  050599,  050425,  050674,  050421, 

050590,  050516,  050309,  050414. 
050619,  050103,  050373,  050471,  050063,  050502, 

050672,  050049,  050149,  050111. 
050575,  050147.  050581,  050551.  050170.  050486. 

050317,  050531,  050485,  050277. 
050102,  050292,  050140,  050327,  050587,  050272, 

050089.  050345,  050245. 
050270,  050447,  050234.  050607,  050222.  050220. 

050077.  050025.  050583. 
050077,  050220,  050607,  050233,  050100.  050598. 

050234,  050447.  050515. 
050583.  050447.  050515.  050186.  050220.  050100. 

050024,  050077,  050025. 
050097.  050006.  050172. 


IMI 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  INOEX-Continued 


Provider  No. 

050029  

050030  

050032  

050033  

050036  

050038  

050039  

050040  

050041  

050042  

050043  

050045  

050046  

050047  

050049  

050051  

050053  

050054  

050055  

050056  

050057  

050058  

050060  

050061  

050063  

050065  

050066  

050067  

050068  

050069  

050070  

050071  

050072  

050073  

050074  

050075  


Wage  Index 


1.2666 

1.0261 

1.2187 

1.3892 

1.0046 

1.4308 

1.0266 

1.3586 

1.2937 

1.0770 

1.3890 

1.1086 
1.2129 

1.3892 

1.1860 

1.0127 

1.3890 

1.1726 

1.4120 

1.2725 

1.0003 

1.2966 

1.0137 

1.1943 

1.2518 

1.2833 

1.2687 

1.1051 

1.0541 

1.2976 

1.4086 

1.4308 

1.3923 

1.3851 

1.4033 

1.3922 


Provider  name 


ST  LUKE  HOSPITAL  OF  PASADENA 

0R0V1LLE  HOSPITAL 

WARRACK  MEDICAL  CENTER  HOSPITAL  

MT  ZION  HOSPITAL  &  MED  CTR  OF  THE  UCSF 

BAKERSFIELD  MEMORIAL  HOSPITAL 

SANTA  CLARA  VALLEY  MEDICAL  CENTER 

N.T.  ENLOE  MEMORIAL  HOSPITAL  

OLIVE  VIEV^  MEDICAL  CENTER 

ONTARIO  COMMUNITY  HOSPITAL 

ST  ELIZABETH  COMMUNITY  HOSPITAL  

SAMUEL  MERRITT  HOSPITAL 


EL  CENTRO  REGIONAL  MEDICAL  CENTER 
OJAI  VALLEY  COMMUNITY  HOSPITAL 


PACIFIC  PRESBYTERIAN  HOSPITAL 

UNDA  VISTA  COMMUNITY  HOSPITAL  

ALTA  HOSPITAL  DISTRICT 

PROVIDENCE  HOSPITAL 

SAN  QORQONIO  PASS  MEMORIAL  HOSPITAL 

ST  LUKES  HOSPITAL  

ANTELOPE  VALLEY  HOSPITAL  MEDICAL  CENTER 

KAWEAH  DELTA  DISTRICT  HOSPITAL 

GLENDALE  MEM  HOSPITAL  &  HEALTH  CENTER  ... 
FRESNO  COMMUNITY  HOSPITAL  &  MED  CENTER 
ST  FRANCIS  HOSPITAL 


QUEEN   OF   ANGELS/HOLLYWOOD    PRESS    MED 

CTR. 
WESTERN  MEDICAL  CENTER  SANTA  ANA 


BAY  HARBOR  HOSPITAL 

OAK  VAaEY  DISTRICT  HOSPITAL 

LINDSAY  HOSRTAL  MEDICAL  CENTER  

ST  JOSEPH  HOSPITAL 

KAISER  FOUNDATION  HOSPITAL 

KAISER  FOUNDATION  HOSPITAL 

KAISER  F0UNDATK5N  HOSPITAL 

KAISER  F0UNDATK5N  HOSPITAL  VALLEJO  .... 
KAISER  FOUNDATION  HOSPITAL  RICHMOND 
KAISER  FOUNDATK>N  HOSPITAL  OAKLAND  .. 


Nearest  neighbors  In  proximity  order 


050238,  050438.  050132.  050155.  050281,  050391. 

050124,  050239.  050432,  050058. 

050404,  050225,  050039,  050307,  050207,  050133. 

050434,  050150,  050092,  050148. 
050174,  050291.  050385,  050013,  050547.  050136. 

050667,  050090,  050331,  050009. 
050076,  050293,  050208.  050047.  050457.  050008, 

050152,  050407,  050454. 
050455,  050295.  050315,  050257,  050608,  050379. 

050446,  050542,  050546.  050261. 
050153.  050071,  050215.  050188,  050380.  050319, 

050125,  050662,  050308,  050604. 

050307,  050225.  050030,  050092.  050404.  050042. 

050434,  050207,  050133.  050148. 
050278,  050199.  050675,  050214,  050378.  050624. 

050467,  050137,  050116,  050299. 
050099,  050584,  050586,  050669.  050231.  050545, 

050588,  050140,  050205,  050597. 
050280,  050312,  050307.  050039,  050225,  050092. 

050333. 
050053,  050075.  050305.  050320.  050211.  050407. 

050152,  050228,  050047. 
050387,  050342,  030013. 
050177,  050159,  050394,  050082,  050616.  050061, 

050666,  050396,  050655. 
050033.  050152.  050293,  050076,  050208,  050407. 

050008,  050457,  050454. 
050103,  050373,  050672,  050641.  050018.  050577, 

050149,  050471,  050256,  050619. 
050192.  050470,  050410,  050057,  050418,  050196, 

050121,050286,050213. 
050043,  050075,  050320,  050305,  050211,  050407. 

050152,  050228,  050047. 
050390,  050272,  050651,  050587,  050327,  050243. 

050245,  050022,  050129. 
050228,  050008,  050668,  050454.  050293,  050457. 

050076,  050033.  050152,  050047. 
050204,  050623,  050337.  050624.  050675,  050040. 

050278,  050199,  050378,  050214. 
050418,  050359.  050286,  050068,  050051,  050196. 

050121,  050192,  050349,  050261. 

050239,  050138,  050063,  050111,  050135,  050235. 
050619,  050080,  050018.  050502. 

050081,  050093,  050213,  050492,  050410,  050470. 

050568,050192,050051. 
050396,  050655,  050357,  050046.  050478,  050394, 

050159,050082,050177. 
050619,  050111,  050502,  050471,  050018.  050138, 

050149,  050103,  050373,  050135. 
050560,  050069,  050550,  050491,  050535,  050348. 

050230,  050570,  050594. 
050411,  050351,  050376,  050353,  050078,  050459. 

050343,  050277,  050485,  050191. 
050557.  050464,  050183,  050154,  050118,  050179. 

050167.  050274,  050084,  050122. 
050286,  050261,  050359,  050418,  050057,  050546. 

050349,  050051,  050196.  050121. 
050348,  050550,  050491,  050230,  050065,  050594. 

050560,  050535,  050609. 
050289,  050007,  050668,  050055,  050228.  050454. 

050008,  050457,  050302,  050293. 
050153,  050038,  050215.  050662.  050308,  050188, 

050380,  050125,  050319,  050604. 
050180,  050496,  050635,  050276,  050320,  050305, 

050075,  050043.  050053. 
050101,  050522,  050276.  050635,  050079,  050367. 

050661,  050009,  050496,  050090. 
050661,  050079,  050522,  050305,  050075.  050043. 

050053,  050360,  050407. 
050043.  050053.  050305.  050320.  050211,  050407. 

050152,  050074,  050228. 
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No. 


050076 
050077 
050078 
050079 
050080 
050081 
050082  . 
050084  . 
050086  . 

050088  . 

050089  . 

050090  . 

050091  . 

050092  .. 

050093  . 

050095  .. 

050096  .. 

050097  .. 
050099  .. 


050100 
050101 
050102 
050103 
050104 
050107 

050108  . 

050109  . 

050110  . 

050111  . 

050112  . 

050113  . 

050114  . 

050115  . 

050116  . 

050117  . 

050118  .. 


APPENDIX  F.— PROPAC  Phoposeo  NEAREST  Nejghbor  Wage  INDEX-Contjnued 


Wage  Index 


1.3892 
1.1967 
1.2600 
1.4313 
1.4043 

1:0137 

1.2S28 

1.1255 

1.3085 

1.1916 

1.2169 

1.2533 

1.2012 

1.0274 

1.0137 

1.3541 

1.2165 

10529 
1.2937 

1.2110 

1.3851 

1.2008 

1.1921 

1.2629 

1.1845 

1.2201 

1.2208 

1.1799 

14146 

1.2899 

1.3687 

1.3431 

1^2383 

1.3248 

0.9530 

1.1150 


ProvWer  name 


KAISER  FOUNDATION  HOSPITAL „_ 

MERCY  HOSPITAL  &  MEDICAL  CENTER 

SAN  PEDRO  PENINSULA  HOSPITAL „... 

BROOKSIDE  HOSPITAL  

THOMPSON  MEMORIAL  MEDICAL  CENTER  

SIERRA  COMMUNITY  HOSPITAL „ 

ST  JOHNS  REGIONAL  MEDICAL  CENTER 

ST  JOSEPHS  MEDICAL  CENTER  OF  STOCKTON 

MARINA  HILLS  HOSPITAL 

SAN  LUIS  OBISPO  GENERAL  HOSRTAL 

SAN  BERNARDINO  COMMUNITY  HOSPITAL 

SONOMA  VALLEY  HOSPITAL  

COMMUNITY  HOSPITAL  AT  HUNTINGTON  PARK  . 

GLENN  GENERAL  HOSPITAL 

SAINT  AGNES  MEDICAL  CENTER  

LAUREL  GROVE  HOSPITAL 

DOCTORS  HOSPITAL  OF  WEST  COVINA.  INC 


GENERAL  HOSPITAL 

SAN  ANTONIO  COMMUNITY  HOSPITAL 


DONALD  N  SHARP  MEMORIAL  COMM  HOSPITAL 

SUTTER  SOLANO  MEDICAL  CENTER  

PARKVIEW  COMMUNITY  HOSPITAL  

WHITE  MEMORIAL  MEDICAL  CENTER 

ST  FRANCIS  MEDICAL  CENTER  

MARIAN  HOSPITAL 

SUTTER  GENERAL  HOSPITAL 

SUTTER  MEMORIAL  HOSPITAL 

LOMPOC  HOSPITAL  DISTRICT  

TEMPLE  COMMUNITY  HOSPITAL 

SANTA  MONICA  HOSPITAL  MEDICAL  CENTER  

SAN  MATEO  COUNTY  GENERAL  HOSPITAL 

SHERMAN  OAKS  COMMUNITY  HOSPITAL  

PALOMAR  MEDICAL  CENTER  

NORTHRJDGE  HOSPITAL  MEDICAL  CENTER  

MERCY  HOSPITAL 

DOCTORS  HOSPITAL  OF  MANTECA 


Nearest  neighbors  In  proximity  order 


050033,  050293.  050208.  060047.  050457.  050006 

050152.  050454,  050407. 
050025.  050220,  050607,  050233.  050100.  050234 

050447.  050515,  050596. 
050411,  050066,  050351.  050343.  050191  050376 

050277,  050353,  050485.  050170. 
050661,  050074,  050522,  050305.  050360,  050075 

050043,  050053,  050276. 
050235.  050239,  050058.  050124.  050241.  050378 

050138,050135.050137. 
050060,  050093.  050213.  050492,  050410.  050568 

050470.050192,050051. 
050159,  050394.  050666.  050616,  050177  050549 

050046,  050593.  050236. 
050122.  050167.  050336.  050442.  050118.  050313. 

050067.  050523.  050464.  050557. 
050267.  050401,  050144,  050559.  050240  050561 

050420,  050644,  050622. 
050232.  050506.  050016,  050633,  050107  050449 

050110. 
050129.  050245,  050327.  050587.  050140  050272. 

050022,  050260,  050102. 
050547.  050009.  050667.  050136.  050073.  050101 

050032.  050131,  050013,  050174. 
050212,  050641,  050049,  050256.  050149,  050104 

0501 03.  050577.  050578.  050471 . 
050039.  050307,  050434.  050404.  050030  050225 

050207,  050133.  050476.  050042. 
050060,  050081.  050213.  050492.  050410.  050568 

050470,  050192.  050051. 
050488,  050671,  050143.  050264.  050002,  050512 

05021.1.  050320,  050195,  050075. 
050369,  050637,  050483.  050382,  050615  050391 

050205.  050597,  050588.  050155 
050006,  050028.  050172. 
050041.  050584.  050586,  050231.  050669.  050545 

050588,  050140,  050205,  050597. 
050515.  050598.  050220,  050025,  050077.  050233 

050583,  050447.  050607. 
050073.  050522.  050276.  050635.  050367  050079 

050009.050661,050496.050090. 
050292.  050022,  050345.  050329,  050140.  050327 

050587,050651,050272. 
050373.  050049,  050672.  050018,  050577.  050471 

050641,050149.050619.050502. 
050578,  050212.  050393,  050571.  050139.  050091 

050258.050219,050468,050531. 
050449,  050016.  050110.  050088,  050232.  050506 

050478,  050633.  050357,  050379. 
050017.  050599.  050109.  050425,  050674,  050421 

050590,  050516.  050309.  050537. 
050017.  050599.  050108,  050425.  050674,  050421 

050590,  050516.  050309.  050414. 
050478,  050449,  050107,  050016.  050357.  050655 

050396,  050061,  050088,  050232. 
050063.  050502.  050619.  050138.  050471.  050018 

050135,  050149.  050644,  050256. 
050290,  050262,  050401,  050559,  050579,  050144 

050622,050561,050086,050625. 
050302.  050197.  050541.  050007,  050441,  050613 

050070,  050512.  050002.  050289. 
050158.  050241.  050126.  050299.  050601.  050137 

050467,050235,050116. 
050636,  050128.  050503,  050424,  050324.  050435 

050100,  050186,  050515,  0S0598. 
050214.  050601.  050467.  050263,  050126,  050299 

050677,  050481.  0S0158. 
050444.  050436.  050377,  050179.  050497.  050528. 

050451,  050443.  050154,  050568. 
050167.  050313.  050122.  050084.  050464,  050557 
050183,  050067.  0501 54.  050336. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

050121  

050122  

050124  

050125  

060126  

050127  

050128  

060129  

050131  

060132  

050133  

050135  

050136  

050137  

050138  

050139  

050140  

050143  

050144  

050145  

050147  

050148  

050149  

050150  

050152  

050153  

050154  

050155  

050158  

050159  

050161  

050166  

050167  

050168  

050169  

050170  


Wage  ifvJex 


0.9961 
1.1255 
1.3372 
1.4308 
1.3611 
1.2211 
1.1888 
1.2169 
1.3888 
1.2512 
1.1111 
1.3204 
1.2267 
1.3548 
1.3495 
1.2315 
1.2304 
1.3546 
1.3423 
1.3018 
1.2589 
1.0136 
1.2077 
1.1243 
1.3962 
1.4308 
1.0912 
1.2480 
1.4015 
1.2316 
1.1812 
1.2227 
1.1162 
1.1370 
1.1771 
1.2182 


Provider  name 


hanford  cxdmmunity  medical  center 

dameron  hospital  association 

VERDUGO  HILLS  HOSPITAL  

ALEXIAN  BROTHERS  HOSPITAL  

VALLEY  PRESBYTERIAN  HOSPITAL 

WOODLAND  MEMORIAL  HOSPITAL  

TRI-CITY  MEDICAL  CENTER  

ST  BERNARDINE  MEDICAL  CENTER  

NOVATO  COMMUNITY  HOSPITAL  

SAN  GABRIEL  VALLEY  MEDICAL  CENTER 

RIDEOUT  MEMORIAL  HOSPITAL  

HOLLYWOOD  COMMUNITY  HOSPITAL 

PETALUMA  VALLEY  HOSPITAL 

KAISER  FOUNDATION  HOSPITAL 

KAISER  FOUNDATION  HOSPITAL 

KAISER  FOUNDATION  HOSPITAL 

KAISER  FOUNDATION  HOSPITAL  FONTANA  

PHYSICIANS  COMMUNITY  HOSPITAL 

BROTMAN  MEDICAL  CENTER 

COMMUNITY  HOSPITAL  MONTEREY  PENINSULA  ... 

DOCTORS  HOSPITAL  OF  LAKEWOOD 

PLUMAS  DISTRICT  HOSPITAL  

CALIFORNIA  MEDICAL  CENTER  

SIERRA  NEVADA  MEMORIAL  HOSPITAL 

ST  FRANCIS  MEMORIAL  HOSPITAL 

O'CONNOR  HOSPITAL  

MEMORIAL  HOSPITAL  CERES  

MONROVIA  COMMUNITY  HOSPITAL „ 

ENCINO  HOSPITAL 

VENTURA  COUNTY  MEDICAL  CENTER  

MEDICAL  CENTER  OF  LA  MIRADA 

YOLO  GENERAL  HOSPITAL 

SAN  JOAQUIN  GENERAL  HOSPITAL 

ST  JUDE  HOSPITAL 

PRESBYTERIAN  INTERCOMMUNITY  HOSPITAL 

LONG  BEACH  COMMUNITY  HOSPITAL 


Nearest  r>e<ght>ors  in  proximity  order 


050196,  050470,  050349,  050359,  050057.  050418, 

050051,050192.050286. 
050084,  050167.  050336,  050442,  050118,  050313, 

050523,  050067,  050464,  050557. 
050239,  050080.  050058,  050438,  050029,  050235, 

050138,  050281,  050378,  050135. 
050215,  050153,  050662,  050038.  050071.  050604. 

050380,  050188,  050319,  050308. 
050299,  050467,  050137,  050114.  050158,  050241. 

050601,050116,050378. 
050166,  050537,  050108,  050017.  050599,  050109, 

050425,  050674,  050421 ,  050590. 
050503,  050115,  050435.  050636,  050424,  050324. 

050585,  050598,  050100,  050630. 
050245,  050089,  050327,  050587,  050272,  050140, 

050260,  050022,  050102. 
050510,  050136,  050360,  050522,  050079  050661, 

050090.  050074,  050073.  050101. 
050281,  050432,  050238,  050438,  050591,  050615, 

050029.  050577,  050672,  050350. 

050^07,  050404,  050434,  050030,  050150,  050498. 

050309,  050166,  050127,  050516. 
050138,  050111,  050625,  050063,  050328,  050477. 

050502,  050619,  050058,  050471. 
050547.  050131,  050090,  050032,  050385,  050174. 

050291,  050667,  050510,  050009. 
050467,  050299,  050378.  050126,  050199,  050114, 

050278,050241,050214. 
050135,  050111.  050063,  050619,  050502,  050058, 

050471,  050018,  050328,  050477. 
050219,  050571,  050531,  050393,  050486,  050581, 

050489,  050317,  050147,  050104. 
050089,  050022,  050327,  050129,  050245.  050587. 

050099,050041,050102. 
050264,  050671,  050095,  050488,  050512,  050002. 

050211,  050320,  050043,  050053. 
050561,  050401,  050622,  050086,  050579,  050477. 

050328,  050559,  050262. 
050458,  050334,  050248,  050194,  050242,  050296, 

050189,050319,050604. 
050581,  050531,  050486,  050021.  050571,  050317, 

050575,  050139,  050485,  050277. 
050433,  050566,  050333,  050225,  050251,  050355. 

050030,  050307,  050039. 

050256,  050471,  050502,  050644.  050619,  050018. 

050049,  050103,  050063,  050111. 
050498,  050133,  050207,  050030,  050404,  050309. 

050254,  050414,  050516,  050421. 
050407,  050047,  050293,  050033,  050076,  050208. 

050008,  050457,  050228. 
050038,  050071,  050215,  050188,  050125,  050380. 

050662,  050319,  050308,  050604. 
050183,  050557,  050464,  050179,  050067,  050274, 

050118,  050451,  050436,  050313. 
050391,  050238,  050029,  050483,  050096,  050597, 

050637,  050132.  050205,  050382. 
050114.  050601.  050126,  050299,  050241,  050467. 

050116,050677,050137. 
050394,  050082,  050046,  050616,  050177,  050666. 

050549,050593,050061. 
050175,  050489,  050565,  050431,  050169.  050219. 

050168,  050317,  050580,  050592. 
050127,  050537,  050108,  050017,  050599,  050109, 

050674,  050425,  050421.  050516. 
050122,  050084,  050118,  050313,  050336.  050442. 

050464,  050557,  050183,  050067. 
050565,  050592,  050282,  050226,  050431.  050589, 

050161,050594,050175. 
050175,  050269,  050258,  050161,  050350,  050489. 

050219,  050393,  050565,  050615. 
050191,  050343,  050485,  050277,  050021.  050551. 

050575.  050147.  050581.  050531. 
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ProvMerNo. 

Wage  Index 

050172  

050173  

1.0570 
1.1882 

050174  

1.2187 

050175  

1  1851 

050177  

12528 

050179  

1.0721 

050180  

1.3808 

050181  

1.4053 

050183  

1.0877 

050186  

1.1957 

050188  

1.4308 

050189  

1.2630 

C50191  

1.2498 

050192  

1.0270 

050193  

1.2711 

050194  

1.3190 

050195  

1.3931 

050196  

0.9961 

950197  

1  4273 

C50199  

1  3409 

050204  

1  2789 

050205  

1.2106 

050207  

1.1111 
1  3892 

050208  

050211  

1  3943 

050212  

1  1597 

050213  

1  0137 

050214  

1.3409 

050215  

1.4308 

050217  

0.9247 
1.2990 

050219  

050220  

1.1931 

050222  

1.1217 

050224  

1.2593 

050225 

1.0261 

050226  

1.2405 

050228  

1.4120 

Provider  name 


redwood  memorial  hospital 
anaheim  general  hospital  


SANTA  ROSA  MEMORIAL  HOSPITAL 

WHITTIER  HOSPITAL  

SANTA  PAULA  MEMORIAL  HOSPITAL  

EMANUEL  MEDICAL  CENTER  INC 

JOHN  MUIR  MEDICAL  CENTER  

LOS  MEDANOS  COMMUNITY  HOSPITAL 

STANISLAUS  MEDICAL  CENTER  

AMI  VALLEY  MEDICAL  CENTER  _ 

COMMUNITY  HOSPITAL  LOS  GATOS  SARATOGA  .. 

GEORGE  L  MEE  MEMORIAL  HOSPITAL  

ST  MARY  MEDICAL  CENTER  

SIERRA-KINGS  HOSPITAL  

SOUTH  COAST  MEDICAL  CENTER  

WATSONVILLE  COMMUNITY  HOSPITAL 

WASHINGTON  HOSPITAL  

SACRED  HEART  HOSPITAL  AND  HEALTH  CENTER 

SEQUOIA  HOSPITAL  

SAN  FERNANDO  COMMUNITY  HOSPITAL 

LANCASTER  COMMUNITY  HOSPITAL , 

GLENDORA  COMMUNITY  HOSPITAL  

FREMONT  MEDICAL  CENTER 

CALIFORNIA  CAMPUS  HOSPITAL 

ALAMEDA  HOSPITAL 

MISSION  HOSPITAL 

VALLEY  MEDICAL  CENTER 

GRANADA  HILLS  COMMUNITY  HOSPITAL  

SA^J  JOSE  MEDICAL  CENTER 


SISKIYOU  GENERAL  HOSPITAL  . . 
COAST  PLAZA  MEDICAL  CENTER 


HILLSIDE  HOSPITAL 

COMMUNITY  HOSPITAL  OF  CHULA  VISTA  

HOAG  MEMORIAL  HOSRTAL  PRESBYTERIAN 

FEATHER  RIVER  HOSPITAL 

ANAHEIM  MEMORIAL  HOSRTAL 

SAN  FRANCISCO  GENERAL  HOSPITAL 


Nearest  netghbon  in  proximity  order 


050006,  050097,  050028.  050482. 

050426.  050253.  050580.  050551.  050575,  050363 

060282,  050431,  050226. 
050291.  050032.  060385.  050013.  050547.  050136 

050331.  050090.  050667,  050009. 
050161.  050169.  050565.  050489.  050431.  050592 

050269.  050219.  050168.  050258. 
050046.  050616.  050159,  050394,  050082,  050549 

050666,  050236.  050593. 
050154.  050183.  050557.  050464,  050274.  050436 

050067.  050451.  050117.  050444. 
050072,  050496.  050635.  050276.  050181,  050305. 

050320.  050075.  050523. 
050523.  050496,  050180.  050635.  050072.  050276 

050367.  050101.  050073,  050522. 
050464.  050557.  050154.  050067.  050179.  050274 

050118.050167.050313.060451. 
050026.  050583,  050515,  050447,  050100,  050220 

050024,  050077.  050025. 
050380,  050319,  050038,  050153.  050071.  050215 

050604.  050308,  050125,  050662. 
050397.  050334.  050248.  050296,  050145.  050458. 

050633. 
050343.  050277.  050485.  050170.  050021.  060411 

050147,  050066,  050581,  050551. 
050051,  050470,  050410,  050213,  050492,  050060 

060081,  050093,  060057. 
050585.  050567,  050603.  050224.  050543.  050548 

050535.  050560.  050570.  050678. 
050242.  050248.  050296,  050334,  050604.  050319 

050380.  050458.  050188. 
050002.  050512,  050662.  050488.  050095.  050671 

050441,  050541,  050283,  050143. 
050121.  050470,  050057,  050359,  050418,  050349, 

050051,  050192.  050286. 
050541,  050113,  050441,  050302,  050007,  050308, 

050613.  050512,  050002.  050195. 
050278,  050214,  050378,  050040,  050467,  050137 

050299,  050116,  050126. 
050056,  050623,  050337,  050624,  050675,  050040 

050199,  050278,  050378,  050124. 
050597,  050588,  050382,  050483,  050096,  050391, 

050369,  060545,  050155,  050231. 
050133,  050404,  050434,  050030,  050150,  050498 

060309,  050166,  050127,  050516. 

050076,  050033,  050293,  050457,  050047,  050008 
050152,  050454.  050407. 

050320.  050053.  050043.  050075.  050305.  050264 

050143.  050228.  050671. 
050091,  050104,  050578.  050641.  050049.  050393 

050258.  050256.  050577,  050149. 
050060,  050093,  050081,  050492,  050410,  050470 

050192,050568,050051. 
050278,  050199,  050116,  050467,  050137,  050299 

050126,  050040.  050378. 
050125,  050153,  050038,  050071,  050662.  050380, 

050188,  050319,  050604,  050308. 
380005,050419,380018.380075 
050489.  050139,  050393.  050486.  050531.  050317. 

050571.  050258.  050161.  050581 

050077.  050025.  050607.  050100.  050447.  050233 
050515.  050234.  050583. 

050270,  050024,  050234,  050447.  050607.  050583 

050220,  050026,  050077. 
050543,  050548,  050564,  050678,  050570.  050526 

050535.050560.050491. 
050307.  050039.  050030.  050404.  050092.  050148 

050207,  050434.  050133.  050433. 
050282.  050594.  050168.  050426.  050431.  050253. 

050173.  050348.  050580. 
050055.  050008.  050293,  050152.  050454.  050033. 

050668,  050076.  050457,  050047. 
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Provider  No. 

050230  

050231  

050232  

050233  

050234  

050235  

050236  

050238  

050239  

050240  

050241  

050242  

050243  .„ 

050245  

050248  

050251  

050253 

050254  

050256  

050257  

050258  

050260  

050261  

050262  

050263 

050264  

050267 

050269  

050270  

050272  

050274  

050276  

050277  

050278  

050279  

050280  

050281  


W8ge  inctex 


1.2536 

1.2048 

1.1916 

1.1987 

1.1238 

1.3245 

1.3449 

1.2719 

1.3063 

1.2715 

1.2961 

1.3943 

1.1634 

1.2169 

1.3104 

1.0490 
1.177T 

1.2404 

1.2077 

1.0046 

1.2233 

1.2172 

1.0432 

1.2975 

1.3280 

1.3546 

1.3220 

1.1818 

1.1487 

1.2170 

1.0912 

1.4109 

1.2496 

13409 

1.1641 

1.0722 
1.1874 


ProwkJef  name 


AMI  garden  grove  HOSPITAL  &  MED  CENTER  ... 

POMONA  VALLEY  HOSPITAL  MEDICAL  CENTER 

FRENCH  HOSPITAL 

SHARP  CABRILLO  HOSPITAL  

CORONADO  HOSPITAL 

ST  JOSEPH  MEDICAL  CENTER  

SIMf  VALLEY  HOSPITAL 

METHODIST  HOSPITAL  OF  SO  CALIFORNIA  

GLENDALE  ADVEt^lST  MEDICAL  CENTER  

CENTINELA  HOSPITAL  MEDICAL  CENTER  

MEDICAL  CENTER  OF  NORTH  HOLLYWOOD-AMI  ... 

DOMINICAN  SANTA  CRUZ  HOSPITAL 

DESERT  HOSPITAL  

SAN  BERNARDINO  COUNTY  MEDICAL  CENTER 

NATIVIDAD  MEDICAL  CENTER  


LASSEN  COMMUNITY  HOSPITAL  

ORANGE  COUNTY  COMMUNITY  HOSPITAL 


MARSHALL  HOSPITAL  „„ 

ORTHOPAEDIC  HOSPITAL  

ALLIANCE  COMMUNITY  HOSPITAL 

RIO  HONDO  MEMORIAL  HOSPITAL  

MOUNTAINS  COMMUNITY  HOSPITAL 

SIERRA  VIEW  DISTRICT  HOSPITAL  

UCLA  MEDICAL  CENTER 

NU-MED  REGIONAL  MEDICAL  CENTER  

HUMANA  HOSPITAL  SAN  LEANDRO  

DANIEL  FREEMAN  MEMORIAL  HOSPITAL 

PICO  RIVERA  COMMUNITY  HOSPITAL  

SCRIPPS  MEMORIAL  HOSPITAL  CHULA  VISTA 

REDLANDS  COMMUNITY  HOSPITAL 

DEL  PUERTO  HOSPITAL 

MERRITHEW  MEMORIAL  HOSPITAL  

PACIRC  HOSPITAL  OF  LONG  BEACH 

HOLY  CROSS  HOSPITAL 

Hl-DESERT  MEDICAL  CENTER  


MERCY  MEDICAL  CENTER  REDDING 
ALHAM8RA  COMMUNITY  HOSPITAL .. 


Nearest  neighbors  in  proidmity  orttor 


050491,  050348,  050069.  050594,  050363,  050065. 

050550.  050535. 
050669.  050584,  050545.  050568,  050566,  050041. 

050099,  050205,  050382.  050597. 
050088,  050506,  050016,  050633.  050107,  050449, 

050110. 
050025.  050077,  050607.  050220.  050596.  050234, 

050100.050515.050447. 
050607.  050077,  050025.  050233.  050024,  050220, 

050447.  050270.  050100. 
050080.  050241,  050058.  050135.  050136,  050239 

050114.050111.050625. 
050263,  050481,  050624,  050675,  050214.  050116, 

050677.  050552.  050278. 
050155,  050391,  050132.  050029.  050438,  050281. 

050615.  050432.  050637,  050096. 
050058,  050124,  050438,  050080.  050136,  050235. 

050063,  050111.  050619.  050135. 
050267,  050420,  050310,  050086,  050559,  050466, 

050456,050401.050144. 
050114.  050299,  050126.  050158,  050235,  050137, 

050467,  050080,  050625. 
050194,  050319,  050380.  050188.  050604.  050038. 

050153,050071,050215. 
050573.  050534,  050054,  050390,  050279,  050618. 

050651,  050272,  050587,  050327. 
050129,  050089,  050327,  050587.  050272.  050140 

050260.  050022,  050102. 
050334,  050458,  050296,  050145.  050194  050242 

050604,  050319,  050380. 
050433,  050333,  050148,  050566. 
050426,  050173,  050580.  050431,  050551,  050575, 

050282,  050226,  050317. 
050414,  050498.  050309.  050516.  050014,  050421. 

050674.  050425.  050109.  050017. 
050149,  050644,  050471,  050502,  050619,  050049. 

050018,  050103,  050063,  050111. 
050036,  050455.  050295.  050315,  050608,  050379. 

050542.  050446,  050546.  050261. 
050393,  050269,  050169,  050219,  050350.  050139, 

050489,  050212,  050104,  050641. 
050129,  050245,  050089,  050618,  050587,  050327. 

050272.  050140.  050517,  050300. 
050546,  050068,  050286,  050359,  050418,  050057. 

050608,  050349.  050196,  050121. 
050579,  050622,  050290,  050625.  050112.  050144. 

050561,  050328.  050477.  050401. 
050481.  050677,  050116,  050552,  050601.  050214. 

050236.  050126,  050158. 
050143,  050671,  050095,  050488,  050512,  050002. 

050211.  050320.  050053,  050043. 
050240.  050086,  050420,  050310,  050401,  050559, 

050144,050644,050561. 
050350,  050169,  050258,  050615,  050591,  050393. 

050577,  050641,  050432,  050175. 
050222,  050024,  050234,  050607,  050447,  050220, 

050077,  050025,  050583. 
050587.  050327,  050245,  050129,  050089.  050022, 

050140,050102,050054. 
050154,  050451,  050183,  050179,  050464,  050557. 

050118,  050313.  050067,  050436. 
050635.  050496,  050180,  050522,  050072.  050101, 

050073.050079,050661. 
050485,  050343,  050191.  050170,  050021,  050581, 

050147.  050411,  050376.  050066 
050199.  050214,  050040,  050467,  050378.  050137, 

050116.050299.050126. 
050243.  050573,  050534,  050618,  050054,  050390. 

050260,  050272,  050587.  050327. 
050312,  050042,  050392. 
050432,  050132.  050S91.  050438.  050672.  050577. 

050373.  050103.  050018.  050641. 
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Provider  No. 

Wage  index 

050282  

1.1876 

050283  

1.3583 

050286  

1.0541 

050289  

1.4288 

050290  

1.2899 

050291  

1.2187 

050292  

1.2216 

050293  

1.3892 

050295  

1.0046 
1.3009 

050296  

050298  

1.1645 
1.3611 

050299  

050300  

1.2283 

050301  

050302  

1.1984 
1.3687 

050305  

1.3736 

050307  

1.0266 

050308  

1.4602 

050309  

1.2200 

050310  

1.2787 

050312  

050313  

1.0722 
1.1602 

050315  

1.0O46 

050317  

1.3293 

050319  

1.4306 

050320  

1.3735 

050324  

1.2237 

050325  

1.0790 

050327  

1.2056 

050328  

1.3212 

050329  

1.2209 

05a\31  

1.2535 

050333  

1.0156 

050334  

1.3018 

050335  

1.0790 

050336  

1.1339 

050337  

1.2789 

050342  

1.1347 

Provider  name 


MARTIN  LUTHER  HOSPITAL  MEDICAL  CENTER 

VALLEY  MEMORIAL  HOSPITAL 

MEMORIAL  HOSPITAL  AT  EXETER  

SETON  MEDICAL  CENTER  

ST  JOHNS  HOSPITAL  HEALTH  CENTER  

COMMUNITY  HOSPITAL 

RIVERSIDE  GEN  HOSPITAL-UNIV  MED  CENTER 

PACIFIC  COAST  HOSPITAL 

MERCY  HOSPITAL 

HAZEL  HAWKINS  MEMORIAL  HOSPITAL 


BARSTOW  COMMUNITY  HOSPITAL  

VALLEY  HOSPITAL  MEDICAL  CENTER 

ST  MARY  DESERT  VALLEY  HOSPITAL 


UKIAH  VALLEY  MEDICAL  CENTER 
MILLS  HOSPITAL  


ALTA  BATES  -  HERRICK  HOSPITAL  

CHICO  COMMUNITY  MEMORIAL  HOSPITAL  ... 

EL  CAMINO  HOSPITAL 

ROSEVILLE  COMMUNITY  HOSPITAL  

HAWTHORNE  HOSPITAL  

REDDING  MEDICAL  CENTER  

TRACY  COMMUNITY  MEMORIAL  HOSPITAL  ... 

KERN  MEDICAL  CENTER 

PIONEER  HOSPITAL 

MISSION  OAKS  HOSPITAL  

HIGHLAND  GENERAL  HOSPITAL 

SCRIPPS  MEMORIAL  HOSPITAL  LA  JOLLA 

TUOLUMNE  GENERAL  HOSPITAL  

LOMA  LINDA  UNIVERSITY  MEDICAL  CENTER 

WESTSIDE  HOSPITAL 

CIRCLE  CITY  HOSPITAL  

HEALDSBURG  GENERAL  HOSPITAL 

SENECA  DISTRICT  HOSPITAL 

SALINAS  VALLEY  MEMORIAL  HOSPITAL  

SONORA  COMMUNITY  HOSPITAL 

LODI  MEMORIAL  HOSPITAL 

PALMDALE  GENERAL  HOSPITAL  

PIONEERS  MEMORIAL  HOSPITAL  DISTRICT  .. 


Nearest  neighbors  In  proximity  order 


050226.  050594.  050426,  050431.  050168.  050253. 

050173.  050580.  050565. 
050195.  050095.  050488,  050002.  050512.  050671. 

050143,  050313,  050264.  050072. 
050068.  050418.  050057,  050359.  050261.  050546. 

050051.  050196.  050121.  050349. 

050070,  050668,  050055,  050454,  050228.  050008. 
050457,  050293,  050076. 

050112.  050262.  050401.  050579.  050144,  050559. 
050622,  050561.  050086.  050625. 

050174.  050032.  050385.  050013.  050547.  050331, 

050136.  050667.  050090.  050009. 
050102.  050022,  050345,  050329,  050140,  050327. 

050587,050651,050586. 
050033,  050076,  050047.  050208.  050008.  050457, 

050152.  050454,  050407. 
050455.  050036.  050315.  050257.  050379.  050608. 

050446.  050542.  050546.  050261. 
050248,  050334,  050194,  050458.  050528.  050145. 

050242,050604,050451. 
050300.  050517.  050260.  050618. 
050126.  050467.  050137.  050114.  050158.  050241, 

050378.050116,050601. 
050517.  050260.  050298.  050618,  050129,  050089, 

050245.  050140.  050327.  050587. 
050381,  050476.  050440,  050539,  050569.  050331. 

050113.  050007.  050197.  050541,  050070,  050613. 
050289.  050441,  050512.  050002. 

050075.  050043.  050053.  050320,  050211,  050074. 

050661.050407.050079. 
050039.  050225.  050030.  050092.  050404.  050042. 

050434.  050207.  050133.  050148. 

050071,  050441,  050153,  050662,  050038,  050188, 
050215,  050380,  050319.  050541. 

050516.  050414.  050421,  050674,  050425,  050109, 

050017.  050498.  050108.  050599. 
050420.  050240.  050456.  050468.  050267.  050459. 

050353,  050086,  050578,  050559. 
050280.  050392,  050042.  050419. 
050118.  050167.  050122.  050084,  050283,  050464. 

050183,  050557,  050274,  050523. 
050036,  050455.  050295.  050257.  050608.  050379. 

050446,  050542.  050546.  050261. 
050486,  050531,  050575,  050580,  050147,  050489. 

050219.  050581.  050021.  050139. 
050380.  050188.  050038.  050153.  050071.  050604. 

050215.  050125.  050308.  050662. 
050043.  050053.  050075.  050211,  050305.  050264. 

050143.050671.050407. 
050424.  050598.  050100.  050515.  050233.  050025. 

050077,  050220,  050503.  050583. 
050335.  050366.  050067.  050014.  050557.  050464. 

050183.  050443,  050154,  050179. 
050587,  050272.  050245.  050129.  050089.  050022, 

050140.  050102.  050292. 
050477.  050625.  050561.  050622.  050579.  050144. 

050644.  050135.  050262. 
050345.  050292.  050102.  050022.  050609.  050586. 

050550.  050589. 
050291.  050174.  050385.  050032.  050013,  050539, 

050547.  050136.  050667.  050090. 
050433.  050148.  050251.  050225.  050307.  050039. 

050042. 
050248.  050458,  050145,  050296,  050194.  050242, 

050189,  050604,  050319. 
050325,  050366,  050067,  050014,  050557.  050464. 

050183.  050154.  050443.  050179. 
050442.  050084.  050122.  050167.  050118.  050590. 

050523.  050313.  050181.  050014. 
050204.  050056.  050623.  050040.  050675.  050624. 

050199.  050278.  050378,  050124. 
050045,  050387.  030013. 
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Provider  No 

050343  

050345  

050348  

050349  

050350  

050351  „. 

050352  

050353  

050355  

050357  

050359  

050360  

050363  ...... 

050366  

050367  

050369  

050373  

050376  

050377  

050378  

050379  

050380  

050381  

050382  

050385  

050387  

050388  

050390  _.. 

050391  

050392  

050393  

050394  

050396  

050397  

050401  

050404  ..„ 

050406  

050407  


APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  INDEX-Continued 


Wage  index 


1.2496 

1.2209 

1.2322 

1.0432 

1.1725 

1.2953 

1.1550 

1.2860 

1.1392 

1.1928 

1.0541 

1.3883 

1.3166 

1.0937 

1.3699 

1.2165 

1.1910 

1.2661 

1.0104 

1.3245 

1.0197 

1.4308 

1.1984 
1.2282 

1.2547 

1.1033 
0.8443 
1.1527 

1.2621 

1.0414 
1.2755 

1.2316 

1.1943 

1.0431 

1.2864 

1.0390 

1.0660 
1.3962 


Provider  name 


LONG  BEACH  DOCTORS  HOSPITAL 

CORONA  COMMUNITY  HOSPITAL „... 

UN1V  OF  CALIFORNIA  IRVINE  MEDICAL  CENTER 

CORCORAN  DISTRICT  HOSPITAL  

BEVERLY  HOSPITAL  .„ 

TORRANCE  MEMORIAL  MEDICAL  CENTER  

BARTON  MEMORIAL  HOSPITAL  

LITTLE  COMPANY  OF  MARY  HOSPITAL 

SIERRA  VALLEY  DISTRICT  HOSPITAL 

GOLETA  VALLEY  COMMUNITY  HOSPITAL 

TULARE  DISTRICT  HOSPITAL 

MARIN  GENERAL  HOSPITAL 

HUMANA  HOSPITAL  WESTMINSTER  

MARK  TWAIN  HOSPITAL 

NORTHBAY  MEDICAL  CENTER 

QUEEN  OF  THE  VALLEY  HOSPITAL 

L  A  COUNTY  use  MEDICAL  CENTER 

L  A  COUNTY  HARBOR-UCLA  MEDICAL  CENTER  . 
CHOWCHILLA  DISTRICT  MEMORIAL  HOSPITAL  .... 

PACIFICA  HOSPITAL  OF  THE  VALLEY  ..._ 

WEST  SIDE  DISTRICT  HOSPITAL 

GOOD  SAMARITAN  HOSPITAL  SANTA  CLARA  


MENDOCINO  COMMUNITY  HOSPITAL  .. 
INTER-COMMUNTTY  MEDICAL  CENTER 


PALM  DRIVE  HOSPITAL 


CALEXICO  HOSPITAL 

SOUTHERN  INYO  HOSPITAL 

HEMET  VAUEY  MEDICAL  CENTER 


SANTA  TERESITA  HOSPITAL 


TRINITY  GENERAL  HOSPITAL  

DOWNEY  COMMUNITY  HOSPITAL 


COMM  MEMORWU.  HOSPITAL 

BUENAVENTURA. 
SANTA  BARBARA  COTTAGE  HOSPITAL  ... 

COALINGA  OlSTRtCT  HOSPITAL 

WASHINGTON  HOSPITAL  

BK3GS-QRI0LEY  MEMORIAL  HOSPITAL  ... 


SAN 


MAYE«S  MEMORIAL  HOSPITAL 
CHINESE  HOSPITAL 


Nearest  neighbors  in  proximity  order 


050191,  050277,  050485.  050170.  060021.  050411 

050066.050147,050581,050376. 
050329,  050292.  050102,  050022.  050586.  050609 

050589,  050550. 
050069.  050230,  050491.  050594,  050550,  050065 

050226,  050560,  050282. 
050358,  050121.  050196.  050418,  060057,  050068 

050286,  050261 ,  050546.  050608. 
050269,  050591,  050258,  050615.  060432,  050577 

050 1 69,  05064 1 ,  050281 .  050393. 
050353.  050066,  050376.  050411.  060459  050078 

050456,  050468,  050310.  050277. 
290019.  050494.  050254,  290002.  290001.  290009 

290032. 
050459.  050351.  050376,  050066.  050411.  050456 

050468.  050310,  050420.  050078. 
050566,  050494,  290009,  290001,  290032  050148 

290019,  050433. 
050655.  050396,  050061,  050478,  050046,  050394 

050159.050062.050110. 
050418,  050057.  050286.  050068,  050349.  050196 

050121.  050261.  050546.  (»0051. 
050510.  050074.  050661,  050079,  050131,  050208 

050522,  050047.  050407. 

050173.  050230.  050526,  050426.  050491.  050551 
050570,  050678,  050253. 

050014.  050335.  050325.  050336.  050067,  050442 

050084,  050122,  050167,  0501 18. 
050680.  050009.  050101,  050073.  050667.  050276 

060090.  050635.  050496,  050181. 
050096,  050637,  050483,  050382,  050615  050391 

050588,050205.050597,050155. 
050672.  050103.  050018,  050049,  050577.  050619 

050471,  050641.  050063.  050502. 
050066.  050351.  050411,  050353,  050456,  050468 

050459,  050277,  050485,  050343. 
050444,  050568,  050117,  050497.  050436,  050528 

050443,  050081.  050093,  050060. 
050137,  050467.  050199,  050299,  050278,  050126 

050214.050241,  050080. 
050295,  050455,  050257,  050036,  050315,  050608 

050107,  050446,  050449,  050046. 
050319,  050188,  050038,  050153,  050071,  050604. 

050215,  050125,  050308,  050662. 
050301.  050476,  050440,  050539.  050569.  050331. 
050483,  050096,  050588,  050205,  050369.  050597 

050637.  050545,  050391,  050155. 

050174.  050291,  050032.  050136.  050547.  050331 
050013.  050090.  050667,  050131. 

050045,050342.030013. 

NO  PROVIDER  WITHIN  50  MILES. 

050054,  050651,  050630,  050243,  050272.  050587. 

050327.  050022,  050102. 
050155.  050238.  050483.  050597.  050096,  050637, 

050205,  050382,  050369.  050029. 
050312.050280.050419. 
050258.  050139.  050219,  050104.  050489.  050571. 

050531,  050486.  050169,  050212. 
050159,  050082,  050046,  050616.  050177.  050666 

050549.050593,050061. 
050655,  050061,  050357.  050046,  050478.  050394 

050159.  05008Z  050177. 
050121.  050196.  050349.  050189.  050633,  050470, 

050359. 
050559,  050144,  050086.  050290.  050112,  050561. 

050579,  050622,  050267. 
050030,  050207,  050133,  050434.  050225.  050039. 

050092,  050307.  050150,  050498. 
050430. 
050152,  050047,  050033,  050293.  050076.  050208. 

050008,  050457.  050228. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  index 

050410  

1.0147 

050411  

1.2687 

050414  

1.2200 

050417  

09400 

050418  

1.0003 

050419  

050420  

1.0014 
1.2769 

050421  

1.2208 

050423  

1  0753 

050424  

1  2189 

050425  

1.2208 

050426  

1.2033 

050427  

1.2665 

050430  

050431  

0.8576 
1.1818 

050432  

1.1738 

050433  

050434  

1.0343 
1.0641 

050435  

1.2112 

050436  

0.9842 

050438  

1.2188 

050440  

050441  

1.0507 
1.4388 

050442  

1.1339 

050443  

0.9601 

050444  

0.9530 

050446  

1.0462 

050447  

1.1911 

050448  

050449  

1.0263 
1.1801 

050450  

050451  

1.0167 
1.0715 

050454  

1.4010 

050455  

1.0046 

050456  

1.2533 

050457  

1.3915 

050458  

1.3104 

050459  

1.3013 

050464  

1.0956 

050467  

1.3366 

Provider  name 


SANGER  HOSPITAL 

kaiser  FOUNDATION  HOSPITAL 
MERCY  HOSPITAL  OF  FOLSOM  ... 


SUTTER  COAST  HOSPITAL 

VISALIA  COMMUNITY  HOSPITAL 


MERCY  MEDICAL  CENTER  MT.  SHASTA  . 
ROBERT  F  KENNEDY  MEDICAL  CENTER 


AMERICAN  RIVER  HOSPITAL 


PALO  VERDE  HOSPITAL 

GREEN  HOSPITAL  OF  SCRIPPS  CLINIC 


KAISER  FOUNDATION  HOSPITAL 

HUMANA  HOSPITAL  WEST  ANAHEIM 
AVALON  MUNICIPAL  HOSPITAL  


MODOC  MEDICAL  CENTER 

BUENA  PARK  DOCTORS  HOSPITAL 


GARFIELD  MEDICAL  CENTER 


INDIAN  VALLEY  DISTRICT  HOSPITAL 
COLUSA  COMMUNITY  HOSPITAL 


FALLBROOK  HOSPITAL  , 

BLOSS  MEMORIAL  HOSPITAL  

HUNTINGTON  MEMORIAL  HOSPITAL 


FRANK  R  HOWARD  MEMORIAL  HOSPITAL 
STANFORD  UNIVERSITY  HOSPITAL  


DOCTORS  HOSPITAL  OF  LODI  

JOHN  C  FREMONT  HOSPITAL  

MERCED  COMMUNITY  MEDICAL  CENTER 

TEHACHAPI  DISTRICT  HOSPITAL  

VILLA  VIEW  COMMUNITY  HOSPITAL  


RIDGECREST  COMMUNITY  HOSPITAL 
VALLEY  COMMUNITY  HOSPITAL 


MONO  GENERAL  HOSPITAL  ..  . 
WEST  SIDE  COMMUNITY  HOSPITAL 


UNIV  OF  CALIFORNIA  SAN  FRANCISCO  MED  CTR 

SAN  JOAQUIN  COMMUNITY  HOSPITAL 

COMMUNITY  HOSPITAL  OF  GARDENA  „ 

ST  MARYS  HOSPITAL  MEDICAL  CENTER 

COMMUNITY  HOSPITAL  RECOVERY  CENTER  

SOUTH  BAY  HOSPITAL 

DOCTORS  MEDICAL  CENTER 

PANORAMA  COMMUNITY  HOSPITAL 


Nearest  rwighbors  In  proximity  order 


050213.  050192.  050470.  050492.  050060.  050081. 

050093.050051.050196. 
050066.  050351.  050376.  050078,  050353.  050343. 

050277,  050191,  050485.  050459. 

050309.  050516,  050421,  050674,  050425,  050109, 
050498,  050017.  050108.  050599. 

380072. 

050057.  050359,  050286,  050068,  050051.  050196. 

050121.  050349,  050261,  050192. 
050217,  050392,  050312. 

050310,  050240,  050267,  050468,  050456,  050086 
050559,  050459,  050578. 

050674.  050425.  050516.  050109.  050017.  050108. 

050599.  050309.  050414,  050590. 
030067. 
050324,  050598,  050100.  050503.  050515.  050233, 

050025.  050077,  050220,  050636. 
050674,  050421,  050109,  050017,  050108,  050599. 

050516.  050590,  050309,  050414. 
050173,  050253,  050580,  050282,  050226,  050431, 

050551,050594,050575. 
050078,  050224,  050564,  050543.  050548.  050526. 

050193.  050678,  050411,  050191. 
050676,  050406,  380088. 
050580,  050161,  050282,  050253,  050426,  050168, 

050226,  050565,  050489,  050173. 
050591,  050281,  050132,  050577,  050350,  050672. 

050615,  050373,  050641,  050103. 
050148,  050333,  050251,  050566,  050225,  050355. 
050404.  050207,  050133.  050092.  050030,  050539, 

050166,  050039.  050307,  050127. 
050128,  050630,  050115,  050585.  050503.  050567. 

050193,  050603,  050636,  050390. 
050117,  050444,  050179,  050451,  050528,  050154. 

050377,  050497,  050274,  050183. 
050281,  050132.  050029,  050239,  050432.  050058. 

050238.  050672,  050591.  050373. 
050381,  050301,  050569,  050476,  050539. 
050541,  050197,  050308,  050113,  050302,  050071. 

050662,  050195,  050153,  050512. 
050336,  050084,  050122,  050167.  050118.  050590. 

050523,  050313,  050181,  050014. 
050117.  050444.  050377,  050436,  050325,  050568. 

050335,  050179,  050067,  050497. 
050117,  050436,  050377,  050497.  050179.  050528. 

050451,  050443,  050154.  050568. 
050315,  050623.  050036.  050295,  050455.  050056. 

050204,  050542,  050257,  050337. 
050583.  050515,  050220,  050077,  050026.  050024, 

050025,  050607,  050100. 
050542. 
050107,  050016,  050110,  050088.  050232.  050506. 

050478.  050633.  050357.  050655. 
290015.  050638. 
050274.  050528,  050179,  050436.  050154.  050183. 

050117,  050444.  050464,  050557. 
050457,  050668,  050008,  050076.  050293,  050208. 

050033,  050055,  050047. 
050295.  050036.  050257.  050315.  050379.  050608. 

050446,  050542,  050546.  050261. 
050468,  050310,  050578,  050420.  050376.  050353, 

050459,  050240,  050104,  050267. 
050076,  050454,  050208.  050293.  050008.  050033, 

050047,  050668,  050152. 
050145.  050334,  050248.  050194.  050242.  050296 

050604,  050319,  050380. 
050353,  050351.  050310,  050376.  050456.  050468. 

050066,  050420.  050411.  050240. 
050557.  050183,  050154.  050067.  050179.  050118. 

050274,  050167,  050313.  050122. 
050137.  050299.  050126.  050378,  050214.  050116. 

050199,050278,050114. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No, 

050468  

050469  

050470  

050471  

050476  

050477  

050478  

050481  

050482  

050483  

050485  

050486  

050488  

050489  

050491  

050492  

050494  

050496  

050497  

050498  

050502  

050503  

050506  

050510  

050512  

050515  

050516  

050517  

050522  

050523  

050526  

050528  

050531  

050534  

050535  

050537  


Wage  irxlex 


1.2533 

1.0057 
1.0022 

1.2077 

1.1351 

1.3015 

1.1483 

1.3280 

0.9614 

1.2282 

1.2419 

1.3078 

1.3534 

1.2994 

1.2833 

1.0137 

1.1449 

1.4151 

0.9735 

1.2313 

1.3063 

1.2293 

1.1916 

1.3883 

1.3604 

1.1999 

1.2208 

1.2283 

1.4333 

1.4072 

1.3337 

0.9832 

1.3078 

1.1714 

1.2992 

1.2221 


Provider  name 


memorial  hospital  of  GARDENA 


needles-desert  communities  hospital 
selma  district  hospital 


hospital  of  the  good  SAMARITAN 

LAKESIDE  COMMUNITY  HOSPITAL 

MIDWAY  HOSPITAL  MEDICAL  CENTER 

SANTA  YNEZ  VALLEY  HOSPITAL  

HUMANA  HOSPITAL  WEST  HILLS  


SOUTHERN    HUMBOLDT    COMM    HOSPITAL    DIS- 
TRICT. 
COVINA  VALLEY  COMMUNITY  HOSPITAL 

LONG  BEACH  MEMORIAL  MEDICAL  CENTER  

BELLWOOD  GENERAL  HOSPITAL 

EDEN  HOSPITAL 

NORWALK  COMMUNITY  HOSPITAL  

SANTA  ANA  HOSPITAL  MEDICAL  CENTER  

CLOVIS  COMMUNITY  HOSPITAL  

TAHOE  FOREST  HOSPITAL  DISTRICT 

MT  DIABLO  HOSPITAL  MEDICAL  CENTER  

DOS  PALOS  MEMORIAL  HOSPITAL  

AUBURN  FAITH  COMMUNITY  HOSPITAL 

ST  VINCENT  MEDICAL  CENTER 

SCRIPPS  MEMORIAL  HOSPITAL  ENCINITAS  

AMI  SIERRA  VISTA  REGIONAL  MEDICAL  CENTER  .. 

KAISER  FOUNDATION  HOSPITAL 

KAISER  FOUNDATION  HOSPITAL 

KAISER  FOUNDATION  HOSPITAL 

MERCY  SAN  JUAN  HOSPITAL 

VICTOR  VAUEY  COMMUNITY  HOSPITAL ,. 

DOCTORS  HOSPITAL  OF  PINOLE  

DELTA  MEMORIAL  HOSPITAL 

HUMANA  HOSPITAL  HUNTINGTON  BEACH  

LOS  BANCS  COMMUNITY  HOSPITAL  

BELLFLOWER  DOCTORS  HOSPITAL  „... 

JOHN  F  KENNEDY  MEMORIAL  HOSPITAL 

COASTAL  COMMUNITIES  HOSPITAL  

SUTTER  DAVIS  HOSPITAL  


Nearest  r>eighbors  in  proximity  order 


050456,  050310,  050578,  050420.  050376.  050240, 

050353.  050459,  050104.  050267. 
030086,  030069,  030055.  030067. 
050192.  050410.  050051.  050213.  050196,  050121 

050060,  050093.  050081. 
050502.  050619.  050149,  050063,  050018,  050111. 

050256,  050103,  050644,  050049. 
050301,  050381.  050539,  050440.  050331.  050092. 

050013.050434.050291. 
050328.  050561,  050625.  050622.  050579,  050644 

050144,050135,050111. 
050110,  050357,  050655,  050396.  050061,  050449 

050107,  050016,  050046.  050394. 
050263.  050677,  050552.  050116,  050601,  050214 

050236.  050158.  050126. 
050172.  050569. 

050382.  050096.  050369.  050637.  050205,  050597. 

050588,  050391.  050545,  050155. 
050277,  050343,  050191,  050170,  050021.  050581 

050147,  050575,  050531,  050411. 
050531,  050147,  050317,  050581,  050139,  050571 

050219.  050021.  050575,  050489. 
050095.  050671.  050143,  050264,  050002.  050512. 

050211,  050320,  050195.  050043. 
050219.  050161,  050317.  050139.  050486.  050393, 

050175.  050431.  050169.  050531. 
050230,  050348.  050069,  050065,  050535,  050570 

050594,  050560,  050550. 
050081,  050060,  050213.  050093.  050410,  050568 

050470,050192,050051. 
050355,  290009,  290001.  290019.  290032,  050566, 

050352,  050150. 
050635,  050180,  050276,  050072,  050181,  050523, 

050522,  050101.050073. 
050528,  050377.  050444.  050117.  050436,  050451. 

050568,  050179,  050296,  050274. 
050309.  050414,  050254.  050516,  050150.  050421. 

050674.  050425.  050109,  050017. 
050619,  050471,  050063.  050111.  050018.  050149. 

050256,  050644.  050138.  050103. 
050424.  050128,  050324,  050636.  050115.  050598. 

050100,  050515,  050233.  050025. 
050232,  050088.  050016.  050633.  050107.  050449. 

050110. 
050360.  050131.  050661.  050079.  050074,  050522, 

050208,  050047,  050407. 
050002,  050488.  050095,  050671.  050143.  050264. 

050195,  050541,  050211,  050113. 
050583.  050100,  050447.  050220.  050077.  050026. 

050025,  050607,  050598. 
050421.  050309,  050674,  050425,  050414,  050109. 

050017,  050108,  050599,  050590. 
050300,  050260.  050129.  050089.  050618.  050245. 

050298,  050140,  050327,  050587. 
050079.  050661,  050074.  050276.  050635.  050073. 

050101.050305.050360. 
050181.  050496.  050180.  050072.  050635.  050276, 

050283,  050367,  050101.  050073. 
050564.  050678.  050570.  050363.  050548.  050535. 

050543,  050491,  050230. 
050497,  050451,  050436,  050444.  050117.  050377. 

050296,  050274.  050179.  050154. 
050486.  050581.  050147,  050571.  050139.  050317, 

050219.  050021.  050575.  050489. 
050573,  050243.  050279.  050390.  050054.  050618, 

050651. 
050570.  050560.  050678.  050491.  050065.  050548. 

050543,  050230,  050069. 
050127.  050166.  050108.  050599,  050017.  050680 

050109,  050590.  050425.  050674. 
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ProvklerNo. 

Wagelnctox 

050539  

1.1927 

050541  

1.4273 

050542  

1.0040 

050543  

1.2593 

050545  

1.2289 

050546  

1.0432 

050547  

1.2162 

050548  

1.2593 

050549  

1.3495 

05055C  

1.2976 

05055^  

1.1957 

050552  

1.3414 

050557  

1.0956 

050559  

1.2836 

050560  

1.2847 

050561  

1.3024 

050564  

1.2626 

050565  

1.1616 

050566  

1.1564 

050567  

1.2659 

050568  

1.0250 

050569  

050570  

1.0681 
1.3337 

050571  

1.2236 

050573  

1.1750 

050)75  

1.2203 

050577  

1.1719 

050578  

1  2788 

050579  

1.2975 

050580  

1.2296 

050581  

1.2589 

050583  

1.1911 

050584  

1.2048 

050585  

1.2375 

050586  

1^140 

050587  

1.2056 

Provider  name 


REDBUD  COMMUNITY  HOSPITAL  _„ 

KAISER  FOUNDATION  HOSPITAL „ 

KERN  VALLEY  HOSPITAL 

COLLEGE  HOSPITAL  COSTA  MESA 

LANTERMAN  DEVELOPMENTAL  CENTER 

PORTERVILLE  DEVELOPMENTAL  CENTER  

SONOMA  STATE  HOSPITAL  

FAIRVIEW  DEVELOPMENTAL  CENTER 

LOS  ROBLES  REGIONAL  MEDICAL  CENTER 

CHAPMAN  GENERAL  HOSPITAL  INC  

LOS  ALAMITOS  MEDICAL  CENTER  

MOTION  PICTURE  &  TELEVISION  HOSPITAL  

MEMORIAL  HOSPITAL  MODESTO  

DANIEL  FREEMAN  MARINA  HOSPITAL  

TUSTIN  HOSPITAL  MEDICAL  CENTER 

KAISER  FOUNDATION  HOSPITAL 

PACIFICA  COMMUNITY  HOSPITAL  

FRIENDLY  HILLS  REGIONAL  HOSPITAL  

EASTERN  PLUMAS  DISTRICT  HOSPITAL  

MISSION  HOSPITAL  REGIONAL  MEDICAL  CENTER 
MADERA  COMMUNITY  HOSPITAL  


MENDOCINO  COAST  HOSPITAL 

FOUNTAIN  VALLEY  COMMUNITY  HOSPITAL 


CHARTER  SUBURBAN  HOSPITAL  

EISENHOWER  MEMORIAL  HOSPITAL 

CHARTER  COMMUNITY  HOSPITAL  

SANTA  MARTA  HOSPITAL  

MARTIN  LUTHER  KING  JR  GENERAL  HOSPITAL 

CENTURY  CITY  HOSPITAL  

LA  PALMA  HOSPITAL  MEDICAL  CENTER 

DOCTORS  HOSPITAL  OF  LAKEWOOO 

ALVARADO  HOSPITAL  MEDICAL  CENTER  

DOCTORS  HOSPITAL  OF  MONTCLAIR  

SAN  CLEMENTE  GENERAL  HOSPITAL  INC 

CHINO  COMMUNITY  HOSPITAL 

LOMA  UNDA  COMMUNITY  HOSPITAL  


Nearest  neighbors  In  proximity  order 


050476,  050331.  050013.  050301.  060381,  050291 

050032.  050174.  050434. 
050197.  050441.  050113,  050302.  050007,  050308. 

050512,  050002.  050195,  050613. 
050315,  050036,  050257,  050455.  050295,  050446 

050448.  050608.  050546.  050261. 
050548,  050224,  050678,  050570,  050535.  050564 

050526,050560,050491. 
050669,  050231,  050588,  050382,  050483,  050584 

050586,  050205,  050369,  050096. 
050261.  050068.  050286.  050359,  050608.  050418 

050057.050349,050196.050121. 
050090.  050667,  050136.  050032,  050009,  050174 

050013,  050291,  050385,  050131. 
050543,  050224,  050678,  050570,  050535,  050564 

050526,050560.050491. 
050593,  050616,  050666,  050236,  050481.  050552 

050263,  050677,  050082. 
050069,  050065,  050348,  050560.  050491.  050230 

050609.  050594,  050535. 
050575.  050021,  050173.  050253,  050580,  050426 

050170,  050363,  050317. 

050677.  050481,  050263,  050601,  050116,  050158 
050126,050593,050114. 

050464.  050183,  050154,  050067.  050179,  050118 

050274,  050167.  050313,  050122. 
050401,  050086.  050144.  050290.  050112  050267 

050240.050561,050420. 
050065,  050535,  050069,  050550,  050491.  050348 

050230,  050570,  050678. 
050144.  050477,  050328,  050622.  050579,  050625 

050644,050086,050401. 
050526,  050678,  050570,  050548.  050543,  050363 

050535,050224,050491,050230. 
050168,  050161,  050175,  050592.  050431,  050282 

050489,  050169,  050226. 
050355,  050148.  050494,  050433.  290009.  290001 

290032,050251. 
050603,  050193,  050585.  050543.  050224,  050560 

050548,  050535,  050065,  050570. 
050377,  050081,  050093,  050060.  050492.  050213 

050410,  050497.  050444. 
050440.  050381.  050301,  050482,  050476. 

050678.  050535.  050526.  050564.  050548.  050491 
050543.  050230.  050363. 

050531.  050581,  050139.  050486,  050147,  050219 

050393,050104,050317,050021. 
050243,  050534,  050279.  050390,  050054.  050651 

050618,050630,050272,050587. 
050021.  050551,  050580,  050317.  050147.  050486 

050253,  050173,  050531,  050581. 
050641.  050591,  050672.  050049,  050373,  050103, 

050432,  050281,  050018,  050350. 
050104,  050468,  050456.  050212,  050091,  050571 

050139.  050393,  050310,  050240. 

050622.  050262,  050625.  050561,  050328,  050477. 

050144,  050290,  050112,  050401. 
050253,  050575,  050173,  050426,  050317,  050431 

050551,050021,050486. 
050147.  050531,  050571,  050486.  050021.  050139 

050317,  050575,  050485,  050277. 
050515,  050447,  050026.  050220,  050100.  050077. 

050025,  050607,  050024. 
060041,  050231,  050669,  050099,  050586,  050545 

050588,  050205,  050597,  050382. 
050193,  050567,  050603.  050224.  050543.  050548 

050435.  050560,  050535,  050630. 
050584,  050041,  050669,  050231.  050099.  050545 

050588,  050382,  050205. 
050327.  050272.  050245,  050129.  050089.  050022 

050140.  050102,  050292. 


IMI 
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Provider  No. 

050588  

050589  

050590  

050591  

050592  

050593  

050594  

050597  

050598  

050599  

050601  

050603  

050604  

050607  

050608  

050609  

050613  

050615  

050616  

050618  

050619  

050622  

050623  

050624  

050625  

050630  

050633  

050635  

050636  

050637  

050638  

050641  

050644  

050651  

050655  

050661  


Wag«  Index 


1.2139 

1.2294 

1.2207 

1.1763 

1.1969 

1.3739 

1.2309 

1.2282 

1.2193 

1.2201 

1.3582 

1.2659 

1.4308 

1.1882 

1.0106 

1.2454 

1.3736 

1.2303 

1.2528 

1.1497 

1.2467 

1.3097 

1.2784 

1.3316 

1.3669 

1.1927 

1.1824 

1.4153 

1.2445 

1.2483 

0.9775 
1.1581 

1.2927 

1.1252 

1.1943 

1.4033 


Provider  name 


SAN  DIH^AS  CX5MMUNITY  HOSPITAL  

PLACENTIA-LINDA  community  HOSPITAL 

METHODIST  HOSPITAL 

MONTEREY  PARK  HOSPITAL  

BREA  COMMUNITY  HOSPITAL 

WESTLAKE  COMMUNITY  HOSPITAL 

WESTERN  MEDICAL  CENTER  ANAHEIM  

FOOTHILL  PRESBYTERIAN  HOSPITAL  

MISSION  BAY  MEMORIAL  HOSPITAL 

UNIV  OF  CALIFORNIA  DAVIS  MEDICAL  CENTER 

AMI  TARZANA  REGIONAL  MEDICAL  CENTER  

SADDLEBACK  HOSPITAL  &  HEALTH  CENTER 

SANTA  TERESA  COMMUNITY  HOSPITAL 

HARBOR  VIEW  MEDICAL  CENTER 

DELANO  REGIONAL  MEDICAL  CENTER  

KAISER  FOUNDATION  HOSPITAL  ANAHEIM  

ST  CATHERINE  HOSPITAL  

GREATER  EL  MONTE  COMMUNITY  HOSPITAL  ... 

PLEASANT  VALLEY  HOSPITAL  

BEAR  VALLEY  COMMUNITY  HOSPITAL 

CIGNA  HOSPITAL  OF  LOS  ANGELES  INC  

BEVERLY  HILLS  MEDICAL  CENTER 

L  A  COUNTY  HIGH  DESERT  HOSPITAL 

HENRY  MAYO  NEWHALL  MEMORIAL  HOSPITAL 

CEDARS-SINAI  MEDICAL  CENTER  

INLAND  VALLEY  REGIONAL  MEDICAL  CENTER  .. 

TWIN  CITIES  COMMUNITY  HOSPITAL  

KAISER  FOUNDATION  HOSPITAL 

POMERADO  HOSPITAL 

TERRACE  PLAZA  MEDICAL  CENTER  


CENTINELA  MAMMOTH  HOSPITAL  

EAST  LOS  ANGELES  DOCTORS  HOSPITAL 


LOS  ANGELES  DOCTORS  HOSPITAL  

CHRISTIAN  HOSPITAL  MEDICAL  CENTER 

SCHICK  SHADEL  HOSPITAL  OF  SANTA  BARBARA  .. 
EAST  BAY  HOSPITAL  : 


Nearest  neighbors  in  proximity  order 


050205.  050382.  050597,  050545,  050483,  050231. 

050669,  050096,  050369.  050584. 
050609.  050168,  050592.  050226.  050282.  050594. 

050565,  050550,  050348. 
050599.  050109,  050017,  050108.  050425.  050674. 

050421,  050516.  050537,  050414. 
050432.  050577,  050281,  050641.  050350,  050672. 

050373,  050103,  050132,  050049. 
050168.  050565,  050589.  050175.  050161.  050282. 

050226.050431,050609. 
050549,  050552.  050481.  050666.  050677.  050253. 

050616,050236,050601. 
050226,  050348,  050282.  050230.  050069,  050491. 

050426.  050550. 
050205,  050588,  050382,  050483.  050391.  050096. 

050155.  050369,  050637,  050545. 
050100,  050233,  050025,  050077.  050220,  050324 

050515.  050607,  050424. 
050017.  050108,  050109,  050425,  050674.  050590 

050421.  050516,  050309.  050537. 
050158.  050677.  050116.  050126.  050114.  050299. 

050263.  050467. 
050567.  050193.  050543,  050560.  050585,  050224. 

050548,  050535,  050065.  050570. 
050380,  050319,  050215,  050038,  050188.  050125. 

050153,  050071.  050662.  050308. 
050077,  050234,  050025,  050220,  050233.  050447. 

050024,  050100,  050515. 
050546.  050261,  050257,  050036.  050455.  050295. 

050315,  050349,  050068,  050359. 
050589,  050550,  050594,  050069.  050226.  050348, 

050168,  050282,  050592. 
050007.  050302,  050070,  050113.  050289,  050197, 

050541,  050668.  050055,  050454. 
050350,  050637,  050269,  050432,  050132.  050591. 

050369,  050096,  050169.  050281. 
050666,  050549,  050082.  050177.  050159,  050593. 

050394.  050236,  050046. 
050260.  050245,  050129,  050272.  050054,  050587. 

050089.  050327.  050300.  050517. 
050063,  050502,  050471.  050111.  050018.  050149, 

050138,  050103,  050373.  050256. 
050579,  050625,  050328.  050561.  050477.  050262. 

050144.  050401,  050135.  050290. 
050204,  050056.  050337,  050624,  050675,  050040. 

050446.  050199.  050278,  050378. 
050675,  050040.  050236,  050278,  050214.  050199, 

050116,  050263,  050467,  050378. 
050328,  050622,  050477,  050579,  050561,  050135. 

050262,  050144.  050138.  050644. 
050435,  050651,  050390,  050567,  050585.  050603. 

050329,  050193,  050292,  050345. 
050506,  050232,  050088.  050016,  050107,  050397. 

050449,  050189. 
050276.  050496.  050180,  050072.  050522.  050101. 

050079.050073.050181. 
050115.  050503.  05O424,f050324.  050515.  050100, 

050186,  050026,  050583.  050598. 
050369,  050096,  050483,  050615.  050382,  050391. 

050155,  050238.  050597.  050205. 
050015.  050450. 
050577.  050049.  050103.  050672.  050373.  050591. 

050091,  050212.  050018.  050149. 
050256,  050149.  050471,  050502.  050477.  050111, 

050328,050619,050561. 
050102,  050390,  050292,  050022.  050630.  050272. 

050054,  050587.  050329. 
050396,  050061,  050357,  050046.  050478.  050394. 

050159.  050082.  050177. 
050079,  050074.  050522.  050305.  050360.  050075. 

050043.  050053.  050407. 
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ProvktorNo. 

Wage  Index 

050662  

1.4312 

050666  

1.2416 

050667  

1.2214 

050668  

1.4163 

050669  

1.2048 

050671  

1.3546 

050672  

1.1851 

050674  

1.2208 

050675  

1.3316 

050676  

050677  

0.8809 
1.3459 

050678  

1.3337 

050680  

1.2289 

060001  

0.9139 

060003  

0.9591 

060004  

1.1449 

060005  

1  1257 

060006  

0.8751 
0.6698 
0.7546 
1.1165 

060007  

060008  

060009  

060010  

0.8991 

060011  

1.1257 

060012  

060013  

060014  

0.8709 
0.8979 
1.1257 

060015  

1.1165 

060016  

060018  

060020  

060022  

060023  

060024  

0.8797 
0.8966 
0.8709 
0.94^1 
0.87t9 
1.1257 

060026  

1.1257 

060027  

1.0195 

060028  

1.1257 

060029  

060030  

0.9990 
0.9718 

060031  

060032  

0.9421 
1.1257 

060033  

060034  

0.7541 
1.1220 

060036  

060037  

0.7632 
0.6516 

ProvMer  name 


agnews  state  hospital 

camarillo  state  hospital 

NELSON  HOLDERMAN  HOSPITAL 

LAQUNA  HONDA  HOSPITAL 

VALLEY  HOSPITAL  

FAIRMONT  HOSPITAL  

ESTELLE  DOHENY  EYE  HOSPITAL 

KAISER      FOUNDATION      HOSPITAL      SO      SAC- 
RAMENTO. 
NEWHALL  COMMUNITY  HOSPITAL  


SURPRISE  VALLEY  COMMUNITY  HOSPITAL 
KAISER  FOUNDATION  HOSPITAL 


FHP-FOUNTAIN  VALLEY  

VACA  VALLEY  HOSPITAL  

NORTH  COLORADO  MEDICAL  CENTER  ... 

LONGMONT  UNITED  HOSPITAL  

PLATTE  VALLEY  MEDICAL  CENTER  

AMI  PRESBYTERIAN-DENVER  HOSPITAL 


POUDRE  VALLEY  HOSPITAL  ... 
DENVER  GENERAL  HOSPITAL 


ST  MARY  CORWIN  HOSPITAL  

MERCY  MEDICAL  CENTER  OF  DURANQO 
AMI  ST  LUKES  HOSPITAL 


ST  ANTHONY  HOSPITAL  SYSTEMS 


ST  THOMAS  MORE/ST  JOSEPH  HOSPITAL 

SOUTHWEST  MEMORIAL  HOSPITAL  

PARKVIEW  EPISCOPAL  MEDICAL  CENTER 

MEMORIAL  HOSPITAL 

ST  MARYS  HOSPITAL  MEDICAL  CENTER  ... 
UNIVERSITY  HOSPITAL  


MERCY  MEDICAL  CENTER 

BOULDER  COMMUNITY  HOSPITAL 
ST  JOSEPH  HOSPITAL 


ST  VINCENT  GENERAL  HOSPITAL 
MCKEE  MEDICAL  CENTER „ 


PENROSE-SAINT  FRANCIS  HOSPITAL 
ROSE  MEDICAL  CENTER  


MOUNT  SAN  RAFAEL  HOSPITAL 
SWEDISH  MEDICAL  CENTER 


Nearest  neighbors  in  pnudmity  order 


MONTROSE  MEMORIAL  HOSPITAL _ 

PROWERS  MEDICAL  CENTER  

SAN  LUIS  VALLEY  REGIONAL  MEDICAL  CENTER 
LUTHERAN  HOSPITAL  


ARKANSAS  VALLEY  REGK3NAL  MEDICAL  CENTER 
KIT  CARSON  COUNTY  MEMORIAL  HOSPITAL 


050071,  050125,  050215,  050153.  050038,  050308, 

050188,  050195,  050380,  050319. 
050616,  050082.  050549.  050593,  050159.  050394 

050177,  050552,  050236. 
050009.  050090,  050547,  050013,  050032,  050136, 

050174,  050291.  050367,  050101. 
050454,  050055,  050457,  050008,  050293.  050076 

050228,  050033,  050208, 
050231,  050584,  050545,  050586,  050588,  050041, 

050099,  050205,  050382,  050597. 
050143,  050264,  050095,  050488,  050512,  050002, 

050211,  050320,  050043,  050053. 
050373.  050103,  050049,  050018,  050577,  050641, 

050619,  050471,  050591,  050063. 
050425.  050421,  050109,  050017,  050108,  050599 

050516,  060590,  050309,  050414. 
050624,  050040.  050278,  050199,  050214.  050236. 

050116,  050467,  050378,  050263. 
050430,  380088. 
050552,  050601,  050481,  050263,  050116,  050158. 

050126,  050114. 

050570,  050526,  050564,  050548.  050535.  050543 

050363.  050491,  050230. 
050367,  050537,  050009,  050667,  050101,  050073, 

050127,  050090,  050181,  050166. 

060030,  060010,  060003,  060004,  060027.  060088 
060065,  060044,  060093. 

060027,  060030,  060004,  060088,  060065,  060001 
060009,  060010,  060015. 

060065,  060093,  060026,  060005,  060028,  060014 
060032,060024,060011. 

060028,  060093,  060014,  060026.  060011,  060024. 
060032.  060015.  060064. 

060071.  060070. 

060047.  170079.  060036.  060085,  17008Z 
060060.060072. 

060015,  060014,  060028,  060005,  060093.  060026, 
06001 1 .  060024.  060032. 

060030,  060001.  060088.  060003,  530014,  530001 

060027,  060004. 

060024,  060032,  060026,  060093.  060005,  060028. 

060014,  060064,  060015. 
060020,  060016,  060066,  060022.  060031. 
060039.  060018,  320005. 
060028.  060005.  060093.  060026.  060011.  060024 

060032.  060015.  060064. 

060009,  060014,  060028,  060005.  060093.  060026 
060011.  060024,  060032. 

060020,  060012,  060022.  060031,  060050. 

060013,  060039,  320005. 

060012,  060016.  060022,  060031,  060066. 

060031,  060016,  060020.  060012. 
060054.  060063,  060071,  060042. 

060011.  060032,  060026,  060093,  060005,  060028. 

060014,  060064.  060015. 
060093.  060005,  060028,  060011.  060024.  060032. 

060014,  060015,  060064. 
060003.  060065,  060009,  060015,  060004.  060014. 

060028,  060005. 

060005,  060093,  060014.  060026.  060011,  060024, 

060032,  060015,  060064. 
060057,060096. 

060010,  060003,  060001.  060088.  060027,  060004, 
060065.  060009.  060014. 

060022,  060016,  060020.  060012. 

060024.  060011.  060026,  060093,  060005.  060028 

060014.  060064,  060015. 
060066. 
060101,  060064,  060011.  060024.  060032,  060026, 

060028.  060005.  060093.  060014. 
060007. 
170097,  060043,  170064. 
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APPE^40lx  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provide  No. 


060038 

060039 
060041 
060042 
060043 
060044 
060046 
060047 
060049 
060050 
060052 

060053 
060054 
060056 
060057 
060058 

060060 

060062 
060063 
060064 

060065 

060066 

060068 
060070 
060071 
060072 
060073 
060075 
060076 


060096 
060101 

070001 

070002 

070003 

070004 

070005 

070006 

070007 

070008 

070009 

070010 

070011 

070012 

070013 


Wage  Index 


0.7071 

0.8834 
0.8962 
0.9027 
0.6438 
0.8674 
0.9290 
0.6757 
0.9624 
0.9040 
0.7107 

0.6348 
0.8779 
0.7344 
0.9226 
0.7102 

0.7499 
0.9615 
0.8779 
1.1220 

1.1158 

0.7616 
0.8503 
0.8708 
0.8764 
0.7964 
0.8749 
0.9256 
0.7448 

0.6994 

1.1116 

0.9383 

0.8820 
1.1257 

1.0100 
1.1220 

1.2071 

1.2161 

1.0973 

1.0879 

1.1891 

1.3311 

1.2016 

1.1144 

1.2230 

1.2171 

1.2108 

1.1884 

1.2161 


Pro>4der  nam* 


MELISSA  MEMORIAL  HOSPITAL 


LAPLATA  COMMUNITY  HOSPITAL 

RONEERS  HOSPITAL  OF  RiO  BLANCO  

CLAGETT  MEMORIAL  HOSPITAL 

CHEYENNE  COUNTY  HOSPITAL  

FORT  MORGAN  COMMUNITY  HOSPITAL  

MEMORIAL  HOSPITAL 

WEISBROD  MEMORIAL  COUNTY  HOSPITAL  .. 

ROUTT  MEMORIAL  HOSPITAL  INC 

HEART  OF  THE  ROCKIES  MEDICAL  CENTER 
SEDGWICK  COUNTY  HOSPITAL 


WRAY  COMMUNITY  DISTRICT  HOSPITAL 

COMMUNITY  HOSPITAL 

YUMA  DISTRICT  HOSPITAL 

ASPEN  VALLEY  HOSPITAL  

HAXTUN  HOSPITAL  DISTRICT  


CONEJOS  COUNTY  HOSPITAL  

LINCOLN  COMMUNITY  HOSPITAL 

FAMILY  HEALTH  WEST 

PORTER  MEMORIAL  HOSPITAL  ... 


HUMANA  HOSPITAL  MOUNTAIN  VIEW 


HUERFANO  COUNTY  MEDICAL  CENTER  

EAST  MORGAN  COUNTY  HOSPITAL 

GUNNISON  VALLEY  HOSPITAL 

DELTA  COUNTY  MEMORIAL  HOSPITAL  

ST  JOSEPH  HOSPITAL  OF  DEL  NORTE  INC 

RANGELY  DISTRICT  HOSPITAL 

VALLEY  VIEW  HOSPITAL „ 

STERUNG  REGIONAL  MEDICAL  CENTER  .... 


SOUTHEAST  COLORADO  HOSPITAL 
HUMANA  HOSPaAL  AURORA 


ESTES  PARK  MEDICAL  CENTER 


KREMMLINQ  MEMORIAL  HOSPITAL  DISTRICT 

DOCTORS  HOSPITAL 


VAIL  VALLEY  MEDIAL  CENTER 
CRAIG  HOSPITAL  


HOSPITAL  OF  ST  RAPHAEL 


ST  FRANCIS  HOSPITAL  &  MEDICAL  CENTER 


DAY  KIMBALL  HOSPITAL 


SHARON  HOSPITAL 


WATERBURY  HOSPITAL 


STAMFORD  HOSPITAL 


LAWRENCE  &  MEMORIAL  HOSPITAL 
JOHNSON  MEMORIAL  HOSPITAL 


BRADLEY  MEMORIAL  HOSPITAL 


BRIDGEPORT  HOSPITAL 


CHARLOTTE  HUNGERFORD  HOSPITAL 
ROCKVILLE  GENERAL  HOSPITAL  


MT  SINAi  HOSPITAL 


Nearest  neighbors  In  proxknity  order 


060032.  060026, 
060009.  060026. 


060041.060096. 
060044,  280015. 


060058,  060052,  280018.  280024.  060053,  060056, 
060076,  280089. 

060013,  060018,  320005. 
060042,  060046,  060073,  060075. 
060075,  060041 ,  060054,  060023. 
060047,  060037.  170082,  170097. 
060068,  060076.  060001. 
060049,060041. 

060007.  060043. 
060046,  060090. 
060016.  060070. 

280024,   280089,  060038,  280097.  060058.  280015 

280018. 
060056.  170064.  2R0082.  060038.  280018.  060058 
060023,  060063,  060071,  060042. 
060053.  060058.  060038,  060076,  060068. 

060029.  060075.  060096,  060070. 

060038,  060076,  060052,  060056.  280015.  060053. 
280024,  280018. 

060008,  060072. 

NO  PROVIDER  WITHIN  50  MILES. 
060023,  060054,  060071. 
060101.  060034.  060011.  060024, 
060028,  060005,  060093.  060014. 

060014,  060005,  060093,  060028. 
060015,060024,060011. 

060033.  060012,  060020. 
060044.  060076.  060056. 
060067,  060060,  060006. 
060006.  060054,  060023,  060063. 
060008.060060 
060041.460030 
060042,060057 
060058.  060068. 

280033. 
170117.  170166.  060007.  370146. 
060032.  060024.  060011,  060026, 

060093,  060034,  060005,  060028 

060030,  060003.  060027.  060010, 
060004,  060009,  060090. 

060096,  060049.  060088. 
060005.  060028,  060026. 
060032.  060015.  060064 
060029.  060090,  060057,  060075. 

060034.  060064,  060011,  060024, 
060028.  060005,  060093,  060014. 

070022.  070031,  070019,  070010. 
070014.  070017,  070016, 

070036.  070025.  070013. 

070029.  070020,  070009, 
220025.  220019,  070008. 

410004,  220115,  410005 
070026.  070011.  070015. 

330004,  330224,  330023,  070029 

070016,  070009,  070029,  070017. 
070031.  070011,  070015,  070001. 

070030.  070018,  330171,  070034. 

330234,  330162,  330181,  330045. 
410013.  070024.  330088,  070021. 

330340,  070014,  070017.  070027. 
070012,  220019,  220030, 

220066.  070003.  220077 

070017.  070014.  070035. 

070020.  070025.  070002.  070036. 

070023,  070028,  070019,  070031, 
070001,  330246.  330185,  330393. 

070026,  070029,  070005,  070016, 
070009,  070015.  070002 

070027.  070008,  070036. 

070021,  220066,  220077, 
070036.  070002.  070025. 


060056,  060038. 


060064,  060101. 
060001.  060065, 


060014,  060011,  060024. 


060032,  060026. 


,  070005. 

070027. 
,  070017. 

070021. 


070028,  070023. 
070035,  070012. 
410011,  220090, 


330049,  220038,  330067. 


070014.  070035. 
330338.  330304. 


070027. 

,220050. 

070029. 


,  070013. 

070013. 
,  220099. 

070027. 


070029.  070020.  070009.  070017. 


410008,  070020. 
220099.  070021. 
070016.  070005. 

070034,  070022, 
070004.  070035, 
070025.  070002. 

070035.  070012. 
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Provider  No. 

Wageirxlex 

070014  

1.2209 

070015  

1.1956 

070016  

1.1998 

070017  

1.2209 

070018  

1.3456 

070019  

1.2171 

070020  

1.2177 

070021  

1.2291 

070022  

1.2071 

070023  

1.1985 

070024  

1.1964 

070025  

1.2161 

070026  

1.1945 

070027  

1.2221 

070028  

1.2028 

070029  

1.2199 

070030  

1.3311 

070031  

1.2120 

070033  

1.2081 

070034  

1.2433 

070035  

1.2128 

070036  

1.2161 

080001  

1.0814 

080002  

08640 

080003  

1.0814 

080004  

0.8927 

080005  

1.0814 

080006  

0.8969 

080007  

0  9042 

090001  

1  1222 

090002  

1.0793 

090003  

1.1164 

090004  

1.1263 

090005  

1.1182 

090006  

1.1164 

090007  

1.1146 

Provider  name 


WW2  VETERANS  MEMORIAL  HOSPITAL 

NEW  MILFORD  HOSPITAL  

ST  MARYS  HOSPITAL  

VETERANS  MEMORIAL  MEDICAL  CENTER 

GREENWICH  HOSPITAL  ASSOCIATION 

MILFORD  HOSPITAL 

MIDDLESEX  MEMORIAL  HOSPITAL 

WINDHAM  HOSPITAL 

YALE  NEW  HAVEN  HOSPITAL  

PARK  CITY  HOSPITAL 

WILLIAM  W  BACKUS  HOSPITAL  

HARTFORD  HOSPITAL 

WINSTED  MEMORIAL  HOSPITAL 

MANCHESTER  MEMORIAL  HOSPITAL  

ST  VINCENTS  MEDICAL  CENTER 

BRISTOL  HOSPITAL  

ST  JOSEPHS  HOSPITAL  

GRIFFIN  HOSPITAL  ., 

DANBURY  HOSPITAL 

NORWALK  HOSPITAL 

NEW  BRITAIN  GENERAL  HOSPITAL 

JOHN  DEMPSEY  HOSPITAL  

MEDICAL  CENTER  OF  DELAWARE  

MILFORD  MEMORIAL  HOSPITAL  INC 

ST  FRANCIS  HOSPITAL  INC 

KENT  GENERAL  HOSPITAL  INC  

RIVERSIDE  HOSPITAL 

NANTICOKE  MEMORIAL  HOSPITAL  INC  

BEEBE  MEDICAL  CENTER 

GEORGE  WASHINGTON  UNIVERSITY  HOSPITAL 

HADLEY  MEMORIAL  HOSPITAL 

HOWARD  UNIVERSITY  HOSPITAL 

GEORGETOWN  UNIVERSITY  HOSPITAL  

SIBLEY  MEMORIAL  HOSPITAL 

PROVIDENCE  HOSPITAL 

DISTRICT  OF  COLUMBIA  GENERAL  HOSPITAL  .... 


Nearest  neighbors  in  proximity  order 


070017,  070009,  070020,  070035.  070016,  070005. 

070029,070001,070022,070025. 
070033,  070005,  070016.  330273.  070011,  070004. 

070026,  070031,  070029.  070009. 

070005.  070009,  070029.  070017.  070014,  070035. 
070031,  070011,  070001.  070022. 

070014.  070009,  070020,  070035.  070016,  070029, 

070005,  070025,  070001.  070022. 
330171,  070006,  070030,  330338,  330304.  330234, 

330184,  330181,  330036,  070034. 
070010,  070028,  070023,  070031.  070022.  070001. 

070034,  330246,  330185,  330393. 
070014,  070017,  070035,  070009,  070025.  070002. 

070029,  070027.  070036,  070013. 
070024,  070012,  070027,  070008.  070003.  070025. 

070036,  070020,  070002.  070013. 

070001.  070031.  070019.  070010,  070028,  070023. 
070014,  070017.  070016.  070005. 

070010.  070028,  070019,  070034,  070031,  070001. 

070022,  330246,  330185,  070030. 
070021,  070007,  410013,  070003,  070027.  070020. 

070012,  410008,  070008,  330088. 

070002,  070036,  070013.  070027.  070035,  070012, 
070029,  070020,  070009,  070017. 

070004,  070011.  220038.  070015,  070029,  070005, 
070016,  330049,  070035.  070009. 

070012.  070025,  070036.  070013.  070002.  070035. 

070021,  070008,  070020,  070029. 

070023,  070010,  070019.  070031.  070034,  070001. 

070022,  070033,  070030,  330246. 

070035,  070009,  070016.  070005,  070017.  070011. 
070002,  070025,  070014,  070013. 

070006,  070018,  070034,  330171,  330338,  330304, 
330162,  330234,  330045.  330181. 

070001.  070022,  070019,  070028.  070010.  070023. 

070016,  070005,  070033.  070014. 
330273,  070015.  070031.  070028,  330162,  070034. 

070023,  070010,  070005.  070016. 

070030,  070006,  070018,  070023.  070028,  070010. 

330171,  330162,  330045,  330338. 
070009,  070029,  070025,  070017.  070002.  070020. 

070036,  070013,  070014,  070016. 

070013,  070002,  070025.  070027.  070035,  070012. 
070029,  070020,  070009.  070017. 

080003,  080005,  390148,  390180,  310091.  390222. 

390220,  390167.  390155,  390179. 
080007.  080004,  080006,  310011.  210037.  210030. 

210010,210019,310032. 

080001,  080005,  390148,  310091,  390180,  390220. 
390222,  390167,  390179,  390155. 

080002,  210030,  310032,  310091.  080007.  310087, 
310069,310011,210032. 

080001,  080003,  390148,  390180.  390222.  310091, 
390167,  390155,  390220,  390179. 

210019,  080002,  210010.  080007,  210037,  080004. 
210030,  210045,  210039,  210023. 

080002,  080006,  310011.  080004,  210019,  310032. 
210037,  310047,210010. 

090010,  090004,  090003,  090005,  090011.  490129. 
490014,  090007,  490050,  090006. 

090008.  490107,  490014,  490040,  090007.  490008, 
090001,  090005,  090010,  490073. 

090011.  090005,  090010.  090001.  090006.  090004, 
090007,  210016.  210003.  210036. 

090010,  090001,  090003,  490129,  490050,  090011, 
090005,  490014.  490073.  090006. 

090003,  090011,  090001.  090010,  090007,  090006, 
090004,  210003,  090008,  490014. 

090011,  090003,  090005,  210016,  210036.  210003. 
090010,  090001,  090007.  090004. 

090005,  090003.  090008.  090011,  090001,  090010, 
210003,  090006,  090002,  090004. 
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Provider  No. 


080008 

oeooio 

090011 
100001 
100002 
100004 
100005 
100006 

100008 
100009 
100O1O 
1110012  . 
1^4  , 

100015  . 

100016  . 

100017  . 

100018  . 

100019  . 

100020  . 

100021  . 

100022  . 

100023  . 

100024  . 

100025  . 

^00026  . 

100027  . 

100028  . 

100029  . 

100030  . 
100032  .. 
10Q034  .. 
100035  .. 

100038  .. 

100039  .. 

100040  .. 
100042  .. 


WageirKlex 


1.0736 

1.1222 

1.1164 

0.8712 

0.9944 

0.7709 

0.8093 

0.9798 

0.9657 

0.9709 

1.1128 

0.9798 

0.9298 

0.8582 

0.9600 

0.8788 

0.8571 

0.9297 
0.8997 

0.9953 

0.9819 

1.1128 

0.8581 

0.9810 
0.8157 

0.8027 

0.8293 
0.9842 

1.0690 

0.9784 

0.9257 

1.0939 

0.9601 

1.0501 

1.0472 

0.8712 

1.0523 


ProvkJer  name 


GREATER  SOUTHEAST  HOSPITAL  .. 
COLUMBIA  HOSPITAL  FOR  WOMEN 
WASHINGTON  HOSPITAL  CENTER  .. 


UNIVERSITY  MEDICAL  CENTER 


BETHESDA  MEMORIAL  HOSPITAL  

MADISON  COUNTY  MEMORIAL  HOSPITAL 

POLK  GENERAL  HOSPITAL 

ORLANDO  REGIONAL  MEDICAL  CENTER  .. 


FLORIDA  HOSPITAL 


BAPTIST  HOSPITAL  OF  MIAMI  INC 
CEDARS  MEDICAL  CENTER  INC  ... 
ST  MARYS  HOSPITAL  


LEE  MEMORIAL  HOSPITAL 


RSH  MEMORIAL  HOSPITAL  

SUN  COAST  HOSPITAL  INC  

CLAY  MEMORIAL  HOSPITAL  

HALIFAX  HOSPITAL  MEDICAL  CENTER 


NAPLES  COMMUNITY  HOSPITAL  INC 

HOLMES  REGIONAL  MEDICAL  CENTER 


DOCTORS  HOSRTAL 


ORLANDO  GENERAL  HOSPITAL  . 
JACKSON  MEMORIAL  HOSPITAL 
CITRUS  MEMORIAL  HOSPITAL  .... 


nSHERMENS  HOSPITAL  INC 
SACRED  HEART  HOSPITAL  .. 


BAY  MEDICAL  CENTER 


GULF  PINES  HOSPITAL  

PARRISH  MEDICAL  CENTER 


NORTH  SHORE  HOSPITAL 
WEST  ORANGE  HOSPITAL 


BAYFRONT  MEDIAL  CENTER 


MOUNT  SINAI  HOSPITAL 


MANATEE  MEMORIAL  HOSPITAL 


MEMORIAL  HOSPITAL 


BROWARD  GENERAL  MEDICAL  CENTER 

ST  VINCENTS  MEDICAL  CENTER ™, 

DOCTORS  HOSPITAL  OF  HOLLYWOOD  ^. 


Nearest  rwighbors  in  pfojdmtty  order 


090002,  090007.  490107,  490014, 
090010.  090003,  490008,  490040. 

090001.  090004,  090003.  090005, 
490050,  490014.  090007,  090006. 

090003,  090006,  090005,  090010, 
090007.  210016.  210036.  210003. 

100170.  100151,  100088,  100040. 

100179.  100117.  100226. 
100258.  100168,  100268,  100207. 

100189.  100275,  100276.  100199. 
100146.  100106,  110061,  100108, 

110038,  100156,  100135,  100102. 
100121,  100052,  100099,  100164. 

100132,  100185,  100243.  100109. 
100221.  100021.  100007.  100129. 

100263.  100089.  100110,  100074. 
100162.  100129,  100021,  100221, 

100030.  100161.  100089,  100051. 
100154,  100181,  100209,  100208, 

100079.  100183,  100152,  100076. 
100022,  100100,  100240,  100152, 

100172.  100183,  100034.  100076. 
100262,  100234,  100080,  100207. 

100253.  100258.  100176.  100002. 
100220.  100107.  100244,  100047, 

100267.  100018.  100175.  100070. 
100017.  100229,  100068.  100072. 

100161,  100028,  100263.  100118. 

100248.  100235,  100203,  100127, 

100180,  100043.  100265.  100238. 
100226.  100219,  100090,  100179, 

100103.  100040.  100088.  100232. 
100229.  100068,  100169,  100014, 

100118,  100161,  100263.  100057. 
100220.  100012,  100107,  100244. 
100217.  100092.  100177.  100105. 

100089.  100110.  100021,  100006. 
100183.  100181.  100154,  100079. 

100061,  100076,  100008,  100100. 
100006.  100007,  100221.  100162. 

100030.  100089,  100110.  100161. 
100009.  100100.  100240.  100277. 

100172,  100034,  100183,  100076. 

100249,  100071.  100084.  100212, 
100057,  100051,  100211,  100256. 

100195.  100160.  100150. 

100231.  100065,  100093,  100266, 

100223.  010100.  100048,  100054. 
100242,  100027,  100112,  100254, 

100273. 100270.  100081.  100054. 
100270.  100026,  100242.  100112. 
100177.  100092.  100162,  100021, 

100263,  100006,  100014,  100221. 
100131,  100053,  100277.  100059, 

100060,  100034.  100240.  100114. 
100129.  100221.  100051.  100006, 

100162,  100263,  100089,  100110. 
100186.  100218.  100067,  100239. 

100180.  100145,  100203,  100235. 
100060,  100277,  100059,  100172, 

100100.  100131,  100029,  100240. 
100213,  100166,  100087,  100186, 

100126,  100218,  100067,  100239. 
100042.  100225,  100194.  100230. 

100114.  100200,  100167,  100228. 
100200,  100167,  100056.  100085, 

100073,  100038,  100042.  100237. 
100088,  100083,  100151,  100170, 

100196,  100226,  100117. 
100225.  100194,  100038,  100230, 

100039.  100200.  100167.  100131. 


090005, 
090011. 
090001, 
100083. 
100080, 
110122, 
100157, 
100162, 
100006. 
100020. 
100277, 
100269, 
100077, 
100045, 
100174, 
100196, 
100045, 

100074. 
100165. 
100129. 
100152. 
100062. 

100124. 
100147. 

100161. 
100022. 
100007. 
100126, 
100022, 
100259, 
100039, 
100210, 
100001, 
100222. 


090001. 
490129, 
090004, 
100196, 
100086, 
110037, 
100137. 
100030, 
100263, 
100165, 
100061. 
100275. 
100236, 
100169. 
100145, 
100083, 
100072, 

100028. 
100152. 
100263. 
100061. 
100264. 

010083. 
100078. 

100007, 
100050, 
100021. 
100238, 
100009. 
100032, 
100222. 
100228. 
100179, 
100114. 
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APPENDIX  F.— PROPAC  PROPOSED  NEAREST  NEIGHBOR  WAGE  INDEX— Continued 


Wage  index 


100043  

0.9593 

100044  

0  9755 

100045  

0  8571 

100046  

0.8845 

100047  

0.9244 

100048  

0.8103 

100049  

0.7849 

100050  

1.0797 

100051  

0.9822 

100052  

0.8090 

100053  

1.0977 

100054  

0  8182 

100055  

0.9520 

100056  

1.0091 

100057  

0.9753 

100059  

1  0939 

100060  

1  0939 

100061  

1  1360 

100062  

0  8775 

100063  

0  9314 

100065  

0  8167 

100067  

0  9257 

100068  

08608 

100069  

0  9218 

100070  

0  9461 

100071  

0  8828 

100072  

0.8675 

100073  

1  0190 

100074  

0  9835 

100075  

0  9218 

100076  

1  1432 

100077  

0.9244 

100078  

07665 

100079  

0.9799 

100080  

09822 

100081  

0.8179 

Provider  name 


MEASE  HOSPITAL  

MARTIN  MEMORIAL  HOSPITAL 

WEST  VOLUSIA  MEMORIAL  HOSPITAL  

EAST  PASCO  MEDICAL  CENTER  

MEDICAL  CENTER  HOSPITAL 

JAY  HOSPITAL  

HIGHLANDS  REGIONAL  MEDICAL  CENTER 

PALM  SPRINGS  GENERAL  HOSPITAL  

SOUTH  LAKE  MEMORIAL  HOSPITAL  

WINTER  HAVEN  HOSPITAL 

HIALEAH  HOSPITAL  

HCA  TWIN  CITIES  HOSPITAL 

HELEN  ELLIS  MEMORIAL  HOSPITAL  , 

NORTH  BEACH  HOSPITAL  

WATERMAN  MEDICAL  CENTER 

ST  FRANCIS  HOSPITAL  

MIAMI  HEART  INSTITUTE  

MERCY  HOSPITAL 

MUNROE  REGIONAL  MEDICAL  CENTER 

RIVERSIDE  HOSPITAL  

UNIVERSITY  HOSPITAL  

ST  ANTHONYS  HOSPITAL  

PENINSULA  MEDICAL  CENTER  

CAROLLWOOD  COMMUNITY  HOSPITAL  

VENICE  HOSPITAL  

BROOKSVILLE  REGIONAL  HOSPITAL 

FISH  MEMORIAL  HOSPITAL  

HOLY  CROSS  HOSPITAL 

ST  CLOUD  HOSPITAL  

ST  JOSEPHS  HOSPITAL  

PAN  AMERICAN  HOSPITAL  

ST  JOSEPH  HOSPITAL  PORT  CHARLOTTE  ., 

DOCTORS  MEMORIAL  HOSPITAL  

UNIVERSITY  OF  MIAMI  HOSPITAL  &  CLINIC  . 

JFK  MEDICAL  CENTER  INC 

WALTON  REGIONAL  HOSPITAL 


Nearest  neighbors  in  proximity  order 


100265.  100174.  100127.  100248.  100015.  100055. 

100235.  100255.  100203,  100145. 
100260.  100246.  100253,  100252.  100010.  100105. 

100144..  100262.  100176,  100234. 

100072.  100161,  100017.  100229.  100014.  100068, 
100169,  100057.  100263.  100118. 

100211,  100132.  100173,  100271,  100157.  100069. 

100243.  100143,  100164. 
100077.  100236,  100267.  100244,  100175,  100070. 

100107,  100012,  100220,  100166. 
010096.  010099,  010053,  100124.  010129.  100122 

100025,  100231,  010148,  100065. 
100109.  100185,  100175.  100099.  100252.  100005. 

100121.  100052.  100164,  100137. 
100187.  100053,  100029.  100240,  100076,  100222. 

100114,  100277,  100131,  100022. 
100030,  100129,  100221.  100084.  100006,  100007, 

100021.  100057. 100162. 100263. 

100164.  100137.  100121.  100005.  100157,  100099, 

100132.  10011«.  100089.  100074. 
100050,  100029.  100240.  100187,  100277.  100022 

100076,  100009,  100131,  100100. 
100273,  100223,  100254,  100122,  100081.  100124. 

010066, 100266,  100025.  100065. 
100265,  100043,  100191,  100063.  100174.  100255. 

100127,  100069,  100248,  100015. 

100073,  100237,  100200,  100039,  100199,  100210. 
100167.  100085,  100086,  100224. 

100084,  100263,  100161,  100030,  100045,  100051, 

100072,  100129,  100007,  100162. 
100060,  100034,  100277,  100131,  100029,  100172, 

100022,  100009,  100100,  100240. 

100034.  100059,  100277,  100172.  100131,  100022. 

100009,  100029,  100100,  100240. 
100183,  100152,  100100.  100020,  100009,  100022 

100079,  100240,  100181,  100172. 
100212,  100139,  100023.  100249,  100084,  100113. 

100082.  100057.  100204,  100232. 
100191,  100256,  100055,  100264,  100265,  100043, 

100069,  100255, 100173,  100271. 
100093,  100231.  100025.  100266.  100124,  010083. 

100223.  010100.  100048,  100273. 
100218,  100239,  100032,  100186,  100238,  100180, 

100126,  100145,  100203,  100235. 
100169,  100229,  100017,  100118,  100014,  100045, 

100072,  100161.  100232,  100057. 
100255,  100143,  100075,  100227.  100271.  100173. 

100206.  100128. 
100267,  100087,  100166,  100236.  100077,  100047, 

100213,  100035,  100175. 100244. 
100264.  100211,  100256.  100023.  100046.  100063. 

100191.  100249,  100051.  100084. 
100045.  100161.  100017,  100229,  100014.  100068, 

100169,  100057,  100263,  100162. 
100237.  100056,  100199.  100210.  100200.  100167. 

100039,  100086.  100189.  100085. 
100089.  100110.  100137.  100006.  100021.  100221. 

100007,  100129.  100162.  100030. 
100227,  100143.  100206.  100128.  100069.  100255. 

100271. 100173. 
100079,  100152,  100165,  100240.  100183.  100020. 

100022,  100100. 100009,  100061. 
100236,  100047.  100267.  100070.  100175,  100244, 

100107.  100012. 100220.  100166. 
100147.  100138.  010062.  100142.  100081.  010055, 

010001,  010066.  100254.  010057. 
100165.  100183.  100152.  100076.  100020.  100181. 

100154.  100240.  100061. 100100. 
100207.  100234.  100262.  100275.  100010.  100269, 

100258,  100002,  100168.  100268. 
100254,  010066,  100122,  100054.  100078.  010062, 

100273.  100147. 100223,  100138. 


IMI 


Federal  Register  /  Vol.  58.  No.  100  /  Wednesday.  May  26.  1993  /  Proposed  Rules  30481 


Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


100062 

100083 

100084 

100085 

100086 

100087 

100088 

100089 

100090 

100092 

100093 

100098 

100099 

^00100 

100102 

^00103 

^00105 
100106 

^00107 

100108 

100109 

100110 

^00112 

100113 

100114 

100117 

100118 

jt0121 

100122 

Jo0124 

100125 

100126 

100127 

100128 

100129 

100130 


Wage  Index 


0.8721 

0.8712 

0.9818 

1.0212 

0.9946 

0.9385 

0.8712 

0.9835 

0.8717 

0.9066 

0.8167 

0.9534 

0.8250 

1.1322 

0.8787 

0.8566 

0.9395 
0.7791 

0.9298 

0.7550 

0.8182 

0.9835 

0.7941 

0.8721 

0.9964 

0.8712 

0.8513 

0.8093 

0.8039 

0.8187 

1.0054 

0.9257 

0.9600 

0.9236 

0.9857 

0.9374 


Provider  name 


ALACHUA  GENERAL  HOSPITAL  

RIVERSIDE  HOSPITAL  

LEESBURG  REGIONAL  MEDICAL  CENTER  ... 

UNIVERSAL  MEDICAL  CENTER  

NORTH  BROWARD  MEDICAL  CENTER 

SARASOTA  MEMORIAL  HOSPITAL 

BAPTIST  MEDICAL  CENTER 

KISSIMMEE  MEMORIAL  HOSPITAL  

FLAGLER  HOSPITAL 

WUESTHOFF  MEMORIAL  HOSPITAL 

BAPTIST  HOSPITAL 

HENDRY  GENERAL  HOSPITAL  

LAKE  WALES  HOSPITAL  ASSOCIATION  INC 

VICTORIA  HOSPITAL  INC  

LAKE  SHORE  HOSPITAL 

BRADFORD  HOSPITAL 


INDIAN  RIVER  MEMORIAL  HOSPITAL 
DOCTORS  MEMORIAL  HOSPITAL  


EAST  POINTE  HOSPITAL 

HAMILTON  COUNTY  HOSPITAL 

WALKER  MEMORIAL  HOSPITAL  

HUMANA  HOSPITAL  KISSIMMEE  

CALHOUN  GENERAL  HOSPITAL 

SHANDS  TEACHING  HOSPITAL 

PARKWAY  REGIONAL  MEDICAL  CENTER  INC 

BAPTIST  MEDICAL  CENTER  BEACHES  

MEMORIAL  HOSPITAL  FLAGLER  

BARTOW  MEMORIAL  HOSPITAL  INC  

NORTH  OKALOOSA  MEDICAL  CENTER 

SANTA  ROSA  MEDICAL  CENTER  

JAMES  ARCHER  SMITH  HOSPITAL 

PALMS  OF  PASADENA  HOSPITAL 

MORTON  F  PLANT  HOSPITAL 

TAMPA  GENERAL  HOSPITAL 

PRINCETON  HOSPITAL 

GLADES  GENERAL  HOSPITAL 


Nearest  neighbora  in  proximity  order 


100113.   100204.  100139,  100103.   100241,   100232. 
100062.  100212.  100016,  100102. 

100179.  100196.  100088,  100040,   100170.   100001. 
100151.100226.100117. 

100057.    100051,    100030,   100023,    100263.   100129. 

100212.  100221,  100007,  100161. 
100228,   100167.   100210,   100224.   100200,   100039. 

100237.  100073,  100056,  100230. 

100199,  100189,  100237,  100073.  100276,  100268, 

100224. 100056.  100168,  100210. 
100166,  100213,  100035.  100070,  100267,  100259. 

100186.  100032,  100236,  100077. 
100040,  100151,  100170.  100001.  100083,  100196. 

100179,  100226,  100117. 
100110,  100074,  100006.  100137,  100221.  100021, 

100129,  100007.  100030,  100162. 
100219,  100016,  100232,  100118,  100226.  100117, 

100179,  100196.  100083,  100088. 
100177.  100019,  100028,  100074,  100021.  100089. 

100110.  100006.  100162,  100217. 
100065.  100231.  100025,  100266,  100124,  010083. 

100223,  010100.  100048,  100273. 
100130,  100144,  100176,  100252.  100269,  100275. 

100207.  100253.  100010.  100262. 
100005.  100052.  100121,  100137.  100164,  100109, 

100157,  100185,  100074,  100110. 
100009,  100022,  100240.  100152,  100061,  100183, 

100172,  100277.  100076.  100079. 
100156.  100241,  100146.  100134,  100103.  100204, 

100082.  100113,  100004.  100226. 
100241,  100016,  100134,  100226,  100082.  100113, 

100204.  100232,  100102.  100083. 
100217.  100246,  100260,  100044,  100019.  100252. 

100004.  100146.  100108.  100135.  100156,  100102. 
110061. 

100012.  100220,  100244.  100047,  100077.  100236. 

100267,  100018,  100175,  100070. 
100135,  110038.  110121.  100004,  110061,  100159. 

100106.  110132,  110122.  110037. 
100049.  100185.  100099.  100005.  100121,  100052. 

100175.  100164.  100137.  100157. 
100089.  100074.  100006,  100137.  100221.  100021. 

100129.  100007.  100030.  100162. 
100142.  100159,  100147,  100026,  100242,  100135, 

100078,110132,100138,110194. 
100082,  100204.  100139.  100103,  100241.  100062, 

100232.  100212,  100102,  100016. 
100222.  100131,  100194,  100029,  100042,  100225. 

100038.  100187.  100053.  100050. 
100196.  100179.  100001,  100083.  100170.  100088. 

100151,  100040,  100226. 
100169,  100068,  100229.  100017,  100232.  100090. 

100219,  100045,  100072.  100014. 

100005,  100052.  100164.  100157,  100099,  100132. 
100137.  100243,  100185.  100109. 

100054,  100081.  010066,  100223,  100254,  100273. 

100124.  100048.  100025.  010099. 
100025.  100231,  100065.  100093,  100266.  100048. 

100122.  100223.  010096.  100054. 
100208.  100008,  100154.  100209.  100181.  100020. 

100165.  100079,  100183,  100061. 

100180.  100239,  100218.  100067.  100186.  100032. 

100238.  100145.  100203.  100235. 

100174.  100248,  100015.  100043,  100265.  100235. 

100203.  100145.  100180,  100238. 
100206.  100227.  100075.  100143.  100069,  100255. 

100243.  100271. 
100221,  100007,  100006.  100021,  100162.  100030, 

100263,  100051.  100089,  100161. 
100176,  100144,  100098,  100269,  100275.  100207, 

100080,  100010,  100234,  100262. 
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Appendix  F.— PROPAC  Proposed  Nearest  Nbghbor  Wage  fNOEx— Continued 


Provider  No. 

Wage  index 

100131  „. 

1.0912 

100132  ...„ 

0.9281 

100134 „„. 

0.6496 

100135 

0.7707 

100137  

0.8090 

100138  _.„ 

0.7368 

100139  „ 

0.8700 

100140  

0.8599 

100142  

0.7432 

100143 „... 

0.9218 

100144  _._ 

0.9597 

100145  

0.9391 

100146  .. 

0.7355 

100147  _... 

0.7310 

100150  

0.9573 
0.8712 

100151  

100152  

1.1432 
0.9962 

100154  

100156  _. 

0.8760 

100157  

0.8309 

100159  

0.7599 

100160  

0.9614 

100161  

0.9717 

100162  

0.9819 

100164  _.., 

0.8146 

100165  „„ 

0.9601 

100166  

0.9385 

100167  

1.0212 

100168  

1.0256 

100169  .„ 

0.8608 

100170  

0.8712 

100172  „. 

1.1075 

100173  

0.9161 

100174  

0.9600 

100175  _. 

0.9503 

100176  ^. 

0.9428 

Provider  name 


HUMANA  HOSPITAL  BISCAYNE 

SOUTH  FLORIDA  BAPTIST  HOSPITAL 

ED  FRASER  MEMORIAL  HOSPITAL  .„ 

TALLAHASSEE  MEMORIAL  REQ  MEDICAL  CENTER 

HEART  OF  FLORIDA  HOSPITAL  ._ 

CAMPBELLTON  QRACEVILLE  HOSPITAL 

WILLISTON  MEMORIAL  HOSPITAL „. 

NASSAU  GENERAL  HOSPITAL 

JACKSON  HOSPITAL 

DOCTORS  HOSPITAL  OF  TAMPA 

EVERGLADES  MEMORIAL  HOSPITAL 

METROPOLITAN  GENERAL  HOSPITAL „ 

SUWANNEE  COUNTY  HOSPITAL  INC  „.„ 

NORTHWEST  FLORIDA  COMMUNITY  HOSPITAL  


DEPOO  MEMORIAL  DOCTORS  HOSPITAL 
ST  LUKES  HOSPITAL  


NORTH  GABLES  HOSPITAL  

SOUTH  MIAMI  HOSPITAL „ 

LAKE  CITY  MEDICAL  CENTER  

LAKELAND  REGIONAL  MEDICAL  CENTER  

GADSDEN  MEMORIAL  HOSPITAL 

MARINERS  HOSPITAL , 

CENTRAL  FLORIDA  REGIONAL  HOSPITAL  

WINTER  PARK  MEMORIAL  HOSPITAL  

MORROW  MEMORIAL  HOSPITAL  

WESTCHESTER  GENERAL  HOSPITAL 

DOCTORS  HOSPITAL  OF  SARASOTA  INC  

PLANTATKJN  GENERAL  HOSPITAL „ 

BOCA  RATON  COMMUNITY  HOSPITAL  INC  

MEMORIAL  HOSPITAL  ORMOND  BEACH  

METHODIST  HOSPITAL 

SOUTH  SHORE  HOSPITAL  &  MEDICAL  CENTER 

UNIVERSITY  COMMUNITY  HOSPITAL 

CLEARWATER  COMMUNITY  HOSPITAL  „.., 

DESOTO  MEMORIAL  HOSPITAL 

PALM  BEACH  GARDENS  MEDICAL  CENTER  


Nearest  neighbors  In  preximity  order 


100029,  100059.  100277.  100114.  100060.  100222, 

100034.  100053,  100022.  100009. 
100243,  100157,  100271.  100173,  100046,  100128. 

100143.  100121,  100164. 
100241.  100040.  100226,  100088.  100151.  100083. 

100103.  100170.  100001. 
100108.  100158,  110121.  110038.  110132,  100112, 

100106,  100004,  110061. 
100052,  100164,  100099,  100110,  100157,  100089, 

100121.  100005.  100074.  100132. 
100147.  100078.  100142.  010001.  010055.  010062, 

010057.  010049.  110194,  010021. 
100113,  100082.  100204.  100062.  100212.  100249. 

100023.  100232,  100103,  100241. 
110146.  100001.  100170.  100151.  100088.  100040. 

100117,  110185.  100196. 
100147.  100138.  100078.  110194.  100112.  010001. 

010055,  110132,  100159.  110103. 
100075.  100227.  100206.  100128,  100069,  100255, 

100271.  100173. 
100130,  100176,  100098,  100269.  100275,  100253, 

100010,  100262.  100252,  100234. 

100180,  100203,  100235.  100238,  100239.  100015. 
100248.  100067.  100218. 100126. 

100156.  100102.  100004,  100106.  100241.  110122. 
100134.  110061,  100103,  100108. 

100078.  100138,  100142.  010062,  100081.  010001. 
010055,  100112,  110194.  010057. 

100195.  100024. 

100170.  100001.  100088,  100040,  100083,  100196 

100179.  100226. 100117. 
100183,  100079,  100240,  100076,  100100,  100061, 

100009,  100022,  100020,  100165. 

100181,  100020.  100008.  100165.  100183.  100079. 
100061.  100152,  100209,  100076. 

100102,  100146,  100241.  100134.  100103.  100204. 

100082,  100113.  100004,  100106. 
100164.  100132.  100052.  100121,  100005.  100137. 

100046.  100243.  100099.  100271. 
100135.  110132.  100112,  110121.  100108.  110038. 

100142. 110194. 110103,  110118. 
100125,  100024,  100208.  100008.  100154,  100181. 

100209. 
100263.  100162,  100072.  100045,  100007.  100129. 

100021.  100057,  100221.  100006. 
100007.  100021,  100129,  100006.  100221.  100263, 

100030.  100161.  100089.  100110. 
100052.  100157.  100137.  100121.  100005.  100099. 

100132.  100046.  100110.  100089. 

100079.  100076.  100020.  100181.  100183.  10015Z 
100154.  100209.  100008.  100240. 

100087.  100035.  100213.  100070.  100267.  100259. 

100186.  100032,  100236,  100077. 
1000M.  100228,  100210,  100200,  100039.  100056. 

100073.  100237,  100224.  100230. 
100002.  100268,  100258.  100086.  100189.  100199. 

100276.  100237,  100073,  100224. 
100068.  100229,  100017.  100118.  100014.  100045. 

100072. 100161.  100232.  100057. 
100001.  100151.  100088,  100040.  100083,  100196, 

100179.  100117.100226. 
100034.  100060.  100100.  100009.  100022.  100277. 

100061.  100059.  100240.  100152. 
100271.  100069.  100143,  100075.  100227.  100255, 

100128,  100206,  100243. 
100127,  100248,  100043.  100265,  100015.  100235. 

100203. 100145.  100238.  100180. 
100077.  100238,  100047.  100185.  100049.  100070. 

100267,  100109,  100166,  100087. 
100130.  100144.  100269.  100275.  100010.  100207, 

100262,  100234,  100080,  100253. 
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PfowtefNo. 
100177  

100179  

100180  

100181  

100183  

100185  

100186  ......... 

100187  

100189  

100191  

100194  

100195  

100196  

I 

1100199  

100200  

100203  

100204  

100206  

100207  

100208  

100209  

100210  

100211  

100212  

100213  

100217  

100218  

100219  

100220  

100221  

100222  

100223  

100224  

100225  

100226  

100227  


Wage  Index 


0.9066 

0.8712 

0.9257 

0.9962 

0.9799 

0.7972 

0.9257 

1.0797 

1.0083 

0.9314 

1.0413 

0.9651 
0.8712 

0.9917 

1.0472 

0.9708 

0.8760 

0.9218 

0.9822 

1.0009 

0.9709 

1.0219 

0.8806 

0.8775 

0.9601 

0.9291 

0.9257 

0.8717 

0.9298 

0.9784 

0.9964 

0.8377 

0.9825 

1.0523 

0.8706 


Provider  name 


CAPE  CANAVERAL  HOSPITAL 

memorial  medical  center  of  JACKSONVILLE 

HUMANA  HOSPITAL  ST  PETERSBURG  

LARKIN  GENERAL  HOSRTAL  

CORAL  GABLES  HOSPITAL 

HARDEE  MEMORIAL  HOSPITAL  

SUN  BAY  MEDICAL  CENTER 

AMI  PALMETTO  GENERAL  HOSPITAL  „.„... 

NORTHWEST  REGIONAL  HOSPITAL 

HCA  NEW  PORT  RICHEY  HOSPITAL 

HUMANA  HOSPITAL  SOUTH  BROWARD  


FLORIDA  KEYS  MEMORIAL  HOSPITAL 
JACKSONVILLE  MEDICAL  CENTER 


HUMANA  HOSPITAL  CYPRESS 

IMPERIAL  POINT  MEDIAL  CENTER 

WOMEN'S  MEDICAL  CENTER  

HCA  NORTH  FLORIDA  REGIONAL  HOSPITAL 

MEMORIAL  HOSPITAL  OF  TAMPA  LTD 

PALM  BEACH  REGIONAL  HOSPITAL 

DEERING  HOSPITAL  

KENDALL  REGIONAL  MEDICAL  CENTER  

FLORIDA  MEDICAL  CENTER 

HUMANA  HOSPITAL  PASCO  

HCA  MARION  COMMUNITY  HOSPITAL  

HCA  L  W  BLAKE  HOSPITAL 

HUMANA  HOSPITAL  SEBASTIAN 

FLORIDA  HOSPITAL  OF  ST  PETERSBURG  

ST  AUGUSTINE  GENERAL  HOSPITAL 

SW  FLORIDA  REGIONAL  MEDICAL  CENTER  

HUMANA  HOSPITAL  LUCERNE 

GOLDEN  GLADES  REGIONAL  MEDICAL  CENTER 

HUMANA  HOSPITAL  FORT  WALTON  BEACH  

HCA  UNIVERSITY  HOSPITAL  

HOLLYWOOD  MEDICAL  CENTER  INC 

HUMANA  HOSPITAL  ORANGE  PARK  


Nearest  neighbors  in  proximity  order 


0.9218  HUMANA  WOMENS  HOSPITAL  TAMPA 


100092.  100019.  100028.  100074.  100217.  100021, 

100162. 100089.  100006.  100110. 
100196,  100083,  100088,  100040.  100001,  100170. 

100151.100226.  100117. 
100145.  100238.  100239.  100126.  100218.  100067. 

100203.  100235.  100032.  100186. 
100154.  100020.  100008.  100165.  100079.  100183 

100152.  100061,100209.  100076. 
100152.  100020.  100079.  100061,  100165.  100076. 

100181,  100100.  100240.  100154. 
100109.  100049.  100175.  100005.  100121.  100099 

100259.  100052.  100243.  100164. 
100032.  100218.  100067.  100239.  100126,  100238 

100180.  100145.  100203,  100235. 
100050.  100053.  100029.  100222.  100114.  100076. 

100131.  100240.  100277.  100022. 
100276.  100199.  100086.  100224.  100237.  100073 

100210,  100268,  100056,  100085. 
100063,  100256,  100055,  100264,  100265,  100043 

100069,  100255,  100173,  100271. 
100225,  100042,  100038,  100114,  100222,  100230 

100131,  100039,  100200,  100029. 
100150,  100024. 

100179.  100083,  100088,  100040,  100001,  100170, 

100151,  100226,  100117. 
100237,  100073.  100086.  100189.  100056,  100224 

100210,  100276,  100167,  100085. 
100039,  100167,  100056,  100085,  100210.  100073, 

100228,  100237,  100038.  100042. 
100235,  100145,  100015,  100248,  100180,  100127. 

100238.  100174.  100126.  100239. 

100113.  100082.  100139.  100103,  100241,  100062, 
100232,  100212,  100102.  100156. 

100128.  100227.  100075.  100143,  100255,  100069, 

100271.  100173. 
100080,  100234,  100275,  100262,  100269,  100010. 

100258.  100002.  100168.  100268. 

100008.  100154.  100181.  100209.  100020.  100165. 

100079. 100183.  100061.  100152. 
100165.  100008,  100181,  -100154,  100079,  100020, 

100076.  100183.  100152.  100208. 
100085.  100167.  100228.  100224.  100237,  100073. 

100200.  100056.  100199.  100039. 
100046.  100071,  100264,  100173,  100271,  100157. 

100132.  100256,  100051,  100191. 

100062,  100139,  100023,  100C84,  100249.  100057, 

100113, 100082,  100204,  100232. 
100035,  100087,  100166.  100186.  100032,  100126. 

100259.  100218,  100067.  100239. 

100105.  100019,  100246.  100092.  100177,  100260, 

100252,  100044,  100074. 
100067,  100239,  100032.  100186.  100238.  100180. 

100126,  100145,  100203,  100235. 
100090,  100016,  100232,  100117,  100226.  100118. 

100179, 100196,  100083.  100088. 
100012.  100107.  100244,  100047,  100077,  100236. 

100018.  100267.  100175.  100070. 
100006.  100129.  100007.  100021.  100162.  100030. 

100263. 100089.  100110.  100051. 

100114.  100131.  100194.  100029,  100038.  100042, 
100225.  100187.  100050.  100053. 

100273.  100054.  100254.  100122.  100266,  100124. 

100025.  100093.  100065.  100231. 
100210.  100276.  100189.  100085,  100199,  100237, 

100228.  100167.  100073.  100086. 
100042.  100194.  100038.  100230.  100114.  100222. 

100039.  100200.  100131.  100167. 
100083.  100179.  100196.  100040.  100088,  100151. 

100016,  100170.  100001. 
100075.  100143.  100206.  100128.  100069.  100255. 

100271.  100173. 
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ProvkJef  No. 

Wagfl  Indsx 

100228  

1.0212 

100229  

0.8571 

100230  

1.0535 

100231  

0.8105 

100232  

0.8763 

100234  

0.9798 

100235  

0.9708 

100236  

0.9244 

100237  

0.9910 

100238  

0.9257 

100239  

0.9257 
1.1280 
0.8850 
0.8106 

100240  

100241  

100242  

100243  

0.9009 

100244  

0  9298 

100246  

0.9765 

100248 

09600 

100249  

0.8535 

100252  

0.9726 

• 

100253  

0.9745 

100254  

0.8142 

100255  

09218 

100256  

0.8778 

100258  

0.9857 
0.9464 

100259  

100260  

0.9765 

100262  

0.9798 

100263  

0.9633 
0.8674 

100264  

100265  

0.9593 

100266  

0.8213 

100267  

0.9556 

100268  

1.0256 

100269  

0.9798 

100270  

0.8095 

Provider  name 


HUMANA  HOSPfTAL  BENNETT  

HUMANA  HOSPITAL  DAYTONA  BEACH 

PEMBROKE  PINES  GENERAL  HOSPITAL 

WEST  FLORIDA  REGIONAL  MEDICAL  CENTER 

HCA  PUTNAM  COMMUNITY  HOSPITAL  

HUMANA  HOSPITAL  PALM  BEACHES 

UNIVERSITY  GENERAL  HOSPITAL 

FAWCETT  MEMORIAL  HOSPITAL  

AMI  NORTH  RIDGE  MEDICAL  CENTER 

HUMANA  HOSPITAL  NORTHSIDE 

EDWARD  WHITE  HOSPITAL  

ANNE  BATES  LEACH  EYE  HOSPITAL  ™. 

RAMADAN  HAND  INSTITUTE 

HCA  GULF  COAST  HOSPITAL 

HUMANA  HOSPITAL  BRANDON  

CAPE  CORAL  HOSPITAL ^.^ 

LAWNWOOD  MEDICAL  CENTER  INC  

HCA  MEDICAL  CENTER  HOSPITAL  LARGO  ..._ 

SEVEN  RIVERS  COMMUNITY  HOSPITAL 

HCA  RAULERSON  HOSPITAL „ 

JUPITER  HOSPITAL 

TALLAHASSEE  COMMUNITY  HOSPITAL „... 

AMI  TOWN  &  COUNTRY  HOSPITAL 

BAYONET  POINT  HUDSON  REG  MEDICAL  CENTER 

DELRAY  COMMUNITY  HOSPITAL  » 

SOUTH  BAY  HOSPITAL 

HCA  MEDICAL  CENTER  OF  PORT  ST  LUCIE  

GOOD  SAMARITAN  HOSPITAL 

SOUTH  SEMINOLE  COMMUNITY  HOSPITAL 

HCA  OAK  HILL  HOSPITAL „ „ 

MEASE  HOSPITAL  COUNTRYSIDE 

GULF  BREEZE  HOSPITAL 

ENGLEWOOD  COMMUNITY  HOSPITAL  ..„ 

WEST  BOCA  MEDICAL  CENTER 

HCA  PALMS  WEST  HOSPITAL  

EMERALD  COAST  HOSPITAL 


Nearest  neighbors  In  proximity  order 


T00085.  100167,  100210.  100039.  100200.  100224. 

100230.  100237. 100073. 100056. 
100017.  100068,  100169.  100014.  100045.  100072, 

100118.  100161,  100263.  100057. 
100038,  100042.  100225.  100194,  100228.  100222. 

100167, 100114, 100039,  100085. 

100025.  100065,  100093,  100266,  100124.  010083. 
010100,  100223,  100048.  010129. 

100090,  100016.  100118.  100219,  100103,  100082, 

100113,  100204, 100226,  100062. 
100262.  100010,  100080.  100207,  100275.  100269. 

100258,  100253.  100002.  100176. 
100203,  100015,  100145,  100248,  100180,  100127. 

100174.  100238, 100126. 100239. 
100077,  100047,  100267,  100070.  100175.  100244, 

100107,  100012.  100220. 100166. 
100073,  100199,  100056,  100210.  100086,  100189, 

100224,  100167,  100200,  100085. 
100239,  100180,  100067,  100218.  100145.  100032, 

100186, 100126,  100203,  100235. 
100218,  100067,  100032.  100238,  100186,  100180, 

100126,  100145.  100203.  100235. 

100022,  100009,  100100,  100152,  100076,  100183, 
100079,  100277,  100061,  100053. 

100103.  100102.  100156.  100134,  100204,  100082, 
100113,  100226, 100016,  100040. 

100026,  100254,  100027,  100112,  100273.  100147. 
100078,  100081,  100054,  100223. 

100128.  100132.  100206,  100143,  100227,  100075, 

100271.  100173. 
100012.  100107,  100220,  100047.  100077.  100236, 

100267,  100018,  100070,  100175. 
100260.  100044,  100105,  100252,  100217,  100253, 

100144,  100010,  100176,  100262. 
100015.  100127,  100174,  100235,  100203,  100145, 

100043,  100265,  100180,  100238. 

100023,  100071.  100212.  100264.  100062.  100139, 
100084,  100256.  100211,  100063. 

100246.  100260,  100044,  100144,  100049,  100105. 

100098,  100176, 100130,  100109. 
100010.  100262.  100234,  100269.  100275,  100080. 

100207,  100044, 100176,  100260. 
100054,  100273,  100223,  100081.  100122,  100242. 

100078,  010066,  100026,  100147. 

100069,  100075.  100227.  100143,  100206,  100128. 
100271.  100173. 

100063.  100191.  100264.  100055.  100071.  100069, 

100211.  100173,  100271,  100265. 
100002.  100168.  100207,  100268,  100080,  100275. 

100086.  100234.  100269.  100189. 

100032,  100186,  100067,  100218,  100239,  100243, 

100128,  100238,  100206. 
100044,  100246.  100105,  100252.  100253.  100144. 

100010.  100176.  100217.  100262. 
100234.  100010.  100080.  100207,  100275,  100269, 

100253,  100258,  100002.  100176. 
100162.  100007.  100161.  100129.  100021.  100221, 

100006.  100030.  100057.  100051. 
100071,  100256.  100063.  100191.  100211,  100046, 

100055,  100023,  100173.  100271. 
100043,  100174,  100127,  100248,  100055,  100015. 

100235,  100255,  100203,  100145. 
100093,  100065,  100025,  100231,  100124.  010083, 

100223,  100273,  100054,  010100. 

100070,  100236.  100077,  100047,  100244,  100166, 

100087,  100175,  100012.  100107. 

100168.  100189,  100276.  100086.  100002.  100199, 

100258,  100224,  100237,  100073. 
100275,  100207.  100234,  100080,  100262,  100010. 

100176.  100258,  100253,  100002. 
100027. 100026,  100242,  100112. 
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ProvkJerNo. 

lOttZI  

100273  „ 

100275  

100276  _ 

100277  

110001  

110002  

110003  

110004  

110005  

110006  

110007  

110008  

110009  

110010  

110011  

110013  

110014  

110015  

110016  

110017  

110018  

110020  

110023  

110024  

110025  

110026  

110027  

110028  

110029  

110030  

110031  

110032  

110033  

110034  ......... 

110035  


Wage  Index 


0.9161 
0.8020 
0.9782 
0.9980 
1.0939 
0.8863 
0.9441 
0.7385 
0.8810 
0.9717 
0.8523 
0.7688 
1.0077 
0.9575 
0.9S03 
0.8646 
0.9644 
0.8106 
0.8867 
0.7591 
0J541 
0.9421 
0.8444 
0.8577 
0.8001 
0.7883 
0.7945 
0.8245 
0.9923 
0.9198 
0.9104 
0.8683 
0.8874 
1.0125 
0.9923 
0.9884 


Provider  name 


H  LEE  MOFFTTT  CANCER  CENTER  

HUMANA  HOSPITAL  DEST1N 

WELLINGTON  REGIONAL  MEDICAL  CENTER  

CORAL  SPRINGS  MEDICAL  CENTER 

DOUGLAS  GARDENS  HOSPITAL  

HAMILTON  MEDICAL  CENTER  

UPSON  REGIONAL  MEDICAL  CENTER  

MEMORIAL  HOSPITAL 

HUTCHESON  MEDICAL  CENTER 

LAKESIDE  COMMUNITY  HOSPITAL 

ST  MARYS  HOSPITAL  OF  ATHENS  

PHOEBE  PUTNEY  MEMORIAL  HOSPITAL 

R  T  JONES  MEMORIAL  HOSPITAL  

PEACH  COUNTY  HOSPITAL 

EMORY  UNIVERSITY  HOSPITAL 

TANNER  MEMORIAL  CENTER 

MONROE  COUNTY  HOSPITAL 

MINNIE  Q  BOSWELL  MEMORIAL  HOSPITAL  

TANNER  MEDICAL  CENTER  VILLA  RICA  

WEST  GEORGIA  MEDICAL  CENTER  INC 

MERIWETHER  MEMORIAL  HOSPITAL 

NEWTON  GENERAL  HOSPITAL  

HUMANA  HOSPfTAL  NEWNAN  

GORDON  HOSPITAL 

CANDLER  GENERAL  HOSPITAL  

SOUTHEAST  GEORGIA  REGIONAL  MED  CENTER 

ELBERT  MEMORIAL  HOSPITAL  

COBB  MEMORIAL  HOSPITAL  ASSOCIATION  

UNIVERSITY  HOSPITAL  

NORTHEAST  GEORGIA  MEDICAL  CENTER  

HUMANA  HOSPITAL  CARTERSVIUE  

SPALDING  REGIONAL  HOSPITAL 

STEPHENS  COUNTY  HOSPITAL  

NORTHLAKE  REGIONAL  MEDICAL  CENTER 

MEDICAL  COLLEGE  OF  GEORGIA  

KENNESTONE  HOSPITAL  


Nearest  netghbors  In  pfoximity  order 


100173.  100069.  100143.  100075.  100227.  100255. 

100128.  100206.  100243. 
100223.  100054,  100254.  100122,  100081.  100124. 

100266,  100025,  100093.  100065. 
100269,  100207,  100080,  100234,  100262,  100010, 

100258,  100176,  100002,  100168. 
100189,  100224,  100199.  100086,  100210,  100268, 

100237,  100073,  100085,  100228. 
100034.  100060.  100022.  100029.  100009.  100059, 

100100.  100240.  100172.  100131. 
110050.  110004.  440178.  110023.  440162,  440156. 

440091,  440104,  440121,  110077. 
110017,  110013.  110031.  110009.  110201.  110065. 

110107.  110166.  110164,  110016. 
110055.  110098,  110094,  110089,  110185,  110124, 

110071.  110097.  110025,  110112. 
440178,  440162.  440156,  440104.  440091,  440121, 

440103.  110001,  440090.  440064. 
110157.  110198.  110008,  110029,  110087,  110188, 

110172.  110149.  110082,  110066. 
110074,  110045,  110040.  110046.  110027.  110088. 

110026,  110014.  110087,  110029. 
110163.  110134.  110118.  110062.  110104.  110095. 

110093,  110044.  110105. 
110157.  110030.  110198,  110149.  110005.  110035. 

110172.  110176.  110082.  110161. 
110153.  110069.  110190.  110107.  110166.  110201, 

110164.  110135.  110154,  110002. 
110203,  110178.  110076.  110131,  110115.  110078. 

110085.  110083.  110079,  110171. 
110174,  110048.  110015.  110020.  110193,  110184. 

110179.  110042.  010032.  110080. 
110201,  110065.  110168,  110107,  110164,  110031. 

110002.  110127.  110009,  110069. 
110088.  110144,  110202,  110114.  110006,  110074, 

110046,  110127,  110018,  110111. 
110184,  110048.  110042,  110011,  110179.  110143. 

110117.  110080.  110183.  110174. 
010025,  010098,  110017.  110193.  110020.  010032. 

010029,  110200,  110174,  110002. 
110002,  110016,  010025.  110200.  110129.  110031. 

110064.  110186.  010031.  110193. 

110Q91.  110046.  110088.  110191.  110192.  110127. 

110065.  110033.  110178.  110076. 

110193.  110011.  110174.  110184.  110165.  110015. 

110016,  110048.  110080.  110179. 
110052.  110168.  110054.  110001,  110050,  110030, 

110149.  110077. 110008. 110117. 
110043.  110036.  420080.  110156.  110063,  420074, 

420067,  110142,  110075.  110181. 
110148.  100140.  110185.  110124.  110055.  110003. 

110063. 
110059.  110027,  420061,  110074,  110006.  110114. 

420027.  110040.  420071.  110014. 
110059,  110026.  110040.  110032,  110074,  110006, 

420027, 110041.  420009.  110188. 
110034,  110039,  110162.  110177,  420082,  420075, 

110111,  110113.  420016.  110100. 
110188.  110005,  110187.  110040.  110045.  110041. 

110087,  110198.  110157.  110032. 
110008,  110117.  110042.  110035.  110054.  110168, 

110157,  110143.  110198,  110176. 
110065,  110191.  110013.  110165,  110002,  110193. 

110127.  110020.  110017.  110018. 
110041,  420009.  110056,  110140,  110027,  110059. 

110040.  110188,  110029.  110187 
110078,  110178,  110010,  110203.  110172.  110066, 

110161.  110082.  110192.  110083. 
110028.  110039.  110162,  110177,  420082.  420075, 

110111.  110113.  420016.  110100. 
110178.  110183.  110143,  110082.  110161,  110066, 

110169.  110171.  110175.  110172. 
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Provider  No. 

Wage  index 

110036  

0.8003 

110037  

0.6751 

110038  

0.7507 

110039  

0.9923 

110040  

0.8638 

110041  

0.8920 

110042  

0.9194 

110043  

0.8001 

110044  

0.7808 

110045  

0.8988 

110046  

0.9039 

110048  

0.8450 

110049  

0.7062 

110050  

0.8218 

110051  

0.7708 

110052  

0  8209 

110054  

08300 

110055  

0  7285 

110056  

0  8057 

110059  

0  8036 

110061  

0  6653 

110062  

0.7885 

110063  

0.7778 

110064  

0  7220 

110065  

0.9151 

110066  

1.0173 

110069  

0.9616 

110070  

0.7416 

110071  

0.6905 

110072  

0  7178 

110073  

0  7466 

110074  

0  8S89 

110075  

0.7489 

110076  

0.9487 

110077  

0  8279 

110078  

0.9447 

Provider  name 


memorial  medical  center,  INC  

SMITH  HOSPITAL ., 

JOHN  D  ARCHBOLD  MEMORIAL  HOSPITAL 

ST  JOSEPH  HOSPITAL 

BANKS-JACKSON-COMMERCE  HOSPITAL 

HABERSHAM  COUNTY  MEDICAL  CENTER  

PAULDING  MEMORIAL  MEDICAL  CENTER  

ST  JOSEPHS  HOSPITAL  

SUMTER  REGIONAL  HOSPITAL 

BARROW  MEDICAL  CENTER  

WALTON  COUNTY  HOSPITAL  

HIGGINS  GENERAL  HOSPITAL  

JEFF  DAVIS  HOSPITAL  

MURRAY  COUNTY  MEMORIAL  HOSPITAL  

UNION  GENERAL  HOSPITAL 

CHATTOOGA  COUNTY  HOSPITAL 

FLOYD  MEDICAL  CENTER 

PIERCE  COUNTY  HOSPITAL  

RABUN  COUNTY  MEMORIAL  HOSPITAL  

HART  COUNTY  HOSPITAL 

BROOKS  COUNTY  HOSPITAL 

CALHOUN  MEMORIAL  HOSPITAL 

LIBERTY  MEMORIAL  HOSPITAL  

THE  MEDICAL  CENTER  

SYLVAN  GROVE  HOSPITAL  

SOUTH  FULTON  MEDICAL  CENTER  INC 

HOUSTON  MEDICAL  CENTER 

TOWNS  COUNTY  HOSPITAL  

APPLING  GENERAL  HOSPITAL 

THREE  RIVERS  HOSPITAL  &  MEDICAL  CENTER 

DORMINY  MEDICAL  CENTER 

ATHENS  REGIONAL  MEDICAL  CENTER  

BULLOCH  COUNTY  HOSPITAL  

DEKALB  GENERAL  HOSPITAL  

NORTH  GEORGIA  MEDICAL  CENTER 

CRAWFORD  LONG  HOSPITAL 


Nearest  neighbors  in  proximity  order 


110024,  110043,  420080.  110156,  110063,  420074, 

420067,  110142,  110075.  110124. 
110122.  110101.  110097.  110112.  110061,  110105, 

110094.  110038.  110095.  100004. 
110121,  110061.  100108.  110105.  110132.  100135. 

110118.  110037.  100159.  110122. 
110034.  110028.  110177.  110162.  420082,  420075, 

110111,  110113,420016,  110100. 
110188,  110027,  110074.  110029,  110006,  110045. 

110041.  110032.  110059,  110026. 
110032.  110056.  110140.  110187,  110188.  110029. 

110040.  110070,  420009.  110051. 
110117.  110015,  110143,  110184,  110035,  110179. 

110030.  110183.  110176,  110120. 
110024,  110036.  420080.  110156.  110063.  420074. 

420067. 110142.  110075,  110181. 
110190,  110195.  110133.  110155,  110104,  110163, 

110007.  110093.  110153.  110135. 
110046.  110087,  110006,  110074.  110192,  110040, 

110029,  110188,  110005,  110091. 
110018.  110045,  110091,  110192,  110088.  110087, 

110006,  110074,  110033,  110076. 

110011,  110015,  110174,  110184,  110042,  110117, 

110120,  110179,  010020,  110020. 
110072,  110073.  110130.  110089.  110151.  110092. 

110071,  110098.  110128. 
110001.  110077.  110023,  110189.  440041.  110149, 

110004.  440178,  440024,  440185. 
110070,  340160,  110189,  440041,  340054.  110187. 

110140,  110056.  110041,  110077. 
110168,  110054.  010012,  110023,  010022.  110001. 

110120. 110004,  110050,  110030. 
110168,  110120,  110052.  110117,  110023,  110030. 

010022,  110042,  010012,  010020. 
110003.  110098.  110124,  110094.  110071.  110089. 

110185.  110025.  110097.  110063. 
110140.  340146.  110070,  110032,  110041.  340012. 

420009.  110051,  340054,  420011. 
110027,  110026.  420027.  420009.  110032.  110040. 

420061.  110041,  110074.  110006. 
110122,  110037,  110038,  110101,  100004.  100108. 

110105.  110097.  110121,  110112. 
110108,  110103.  110093.  110194,  110118,  110163, 

110007.  010001,  010055.  010069. 

110124.  110142,  110036,  110024.  110043.  110181. 

110071.  110156.  ir0075,  110096. 
110186,  010031.  110129.  110200,  010029,  110133 

010025,  110195,  110017.  110016. 
110127.  110031,  110191,  110013,  110018.  110091, 

110165.  110144.  110088.  110201. 
110161.  110082.  110172.  110169,  110171,  110176. 

110203.  110083.  110033,  110175. 
110153,  110009,  110107,  110166,  110164,  110201. 

110154.  110135, 110190,  110013. 
110051.  340160.  110140.  110056.  340054.  340012, 

110041.  340146.  110189.  440041. 
110098.  110181,  110124,  110049,  110128,  110089, 

110055.  110151.  110072.  110142. 
110151.  110049,  110092,  110128,  110073,  110154, 

110125,  110071,  110135,  110130. 
110130.  110049.  110095.  110089.  110134.  110072. 

110104.  110112.110092. 
110006.  110045.  110040,  110046.  110027.  110026. 

110088,  110014.  110087,  110188. 
110096,  110142,  110152.  110156.  110141.  110181, 

110109.  110128.  420074.  110024. 
110178.  110010,  110203,  110115.  110131.  110078, 

110085,110033.110083.110079. 
110050.  110149.  110189.  440041.  110001,  110023. 

110187.  110051,  110008,  340160. 
110085.  110131,  110115,  110079,  110083,  110203, 

110010, 110178,  110175,  110076. 
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Provider  No, 

110079  

110080  

110082  

110083  

110085  

110086  

110087  

110088  

110089  

110091  

110092  

110093  

110094  

110095  

110096  

110097  

110098  

110100  

110101  

110103  

110104  

110105  

110107  

110108  

110109  

11J0111  

1lJ0112  

110113  

110114  

110115  

110117  

110118  

110120  

110121  

110122  

110124  


Wage  Index 


0.9447 

0.9351 

1.0173 

0.9521 

0.9447 

0.5492 

0.9871 

0.8486 

0.7248 

0.9022 

0.7520 

0.7576 

0.7050 

0.7601 

0.6882 

0.7177 

0.7150 

0.9358 

0.6884 

0.7363 

0.7822 

0.6703 

0.7247 

0.7386 

0.7050 

0.9875 

0.7074 

0.9867 

0.8577 

0.9447 

0.8874 

0.7438 

0.8249 

0.7660 

0.6676 

0.7311 


Provider  name 


GRADY  MEMORIAL  HOSPITAL 

SOUTHWEST  COMMUNITY  HOSPITAL 
ST  JOSEPHS  HOSPITAL  OF  ATLANTA 


PIEDMONT  HOSPITAL 


JESSE  PARKER  WILLIAMS  HOSPITAL  

MEMORIAL  HOSPITAL-WASHINGTON  COUNTY 

GWINNETT  HOSPITAL  SYSTEM 

MORGAN  MEMORIAL  HOSPITAL  

COFFEE  REGIONAL  HOSPITAL  


ROCKDALE  HOSPITAL 


DODGE  COUNTY  HOSPITAL 


PATTERSON  HOSPITAL 


CLINCH  MEMORIAL  HOSPITAL 
TIFT  GENERAL  HOSPITAL 


CANDLER  COUNTY  HOSPITAL 


LOUIS  SMITH  MEMORIAL  HOSPITAL 


BACON  COUNTY  HOSPITAL 


JEFFERSON  HOSPITAL 


MEMORIAL  HOSPITAL  OF  ADEL  INC 


MILLER  COUNTY  HOSPITAL  . 
CRISP  REGIONAL  HOSPITAL 


COLQUITT  REGIONAL  MEDICAL  CENTER  ... 
MEDICAL  CENTER  OF  CENTRAL  GEORGIA 
EARLY  MEMORIAL  HOSPITAL 


EMANUEL  COUNTY  HOSPITAL  . 
MCDUFFIE  COUNTY  HOSPITAL 


BERRIEN  COUNTY  HOSPITAL 
BURKE  COUNTY  HOSPITAL  .... 


WILLS  MEMORIAL  HOSPITAL 


GEORGIA  BAPTIST  MEDICAL  CENTER 
ROCKMART-ARAGON  HOSPITAL  


MITCHELL  COUNTY  HOSPITAL 


POLK  GENERAL  HOSPITAL 

GRADY  GENERAL  HOSPITAL 

SOUTH  GEORGIA  MEDICAL  CENTER 
WAYNE  MEMORIAL  HOSPITAL  


Nearest  neighbors  In  proximity  order 


110115.  110085.  110078. 

110203,  110178,  110076. 
110179.  110175.  110079. 

110115,  110083.  110183. 
110066.  110161.  110172. 

110203.  110083.  110033. 
110131.  110078.  110085. 

110175.  110115,  110010, 

110078.  110131.  110115. 
110203.  110178,  110175, 

110100.  110136.  110202. 

110111,  110144.  110113, 
110192.  110033.  110172. 

110066,110161.  110076, 
110014.  110018.  110046. 

110006,  110074.  110045, 
110098.  110130.  110073. 

110071.  110003,  110094, 
110018.  110192.  110046, 

110191.  110010,  110203. 

110154.  110072.  110135. 
110155.  110153,  110104. 

010069.  110195.  110062, 

110044,  110133.  110103, 
110097,  110003.  110112. 

110089.  110101,  110098, 
110130,  110134.  110073. 

110089,  110007.  110037. 
110075.  110142.  110109. 

110152,  110151.  110156, 

110112.  110037.  110122, 
110089,  110105,  110095, 

110071.  110055.  110089, 
110094,  110130,  110073, 

110113.  110086.  110M1. 
110162.  110177.  110039, 

110037.  110112.  110097, 
110061,  110134,  110094, 

110194.  110108.  110062, 
010055,  110121,  100142, 

110155.  110044.  110135. 
110134,  110007.  110092. 

110101.  110118,  110037. 

110112.  110061,  110121, 
110166.  110164.  110201, 

110136,  110150,  110153, 

110062.  110103.  110194, 
010021,010069,  110118, 

110096.  110141,  110128, 
110151,  110113.  110086, 
110177.  110114,  110039. 

110202,  110100,  110014. 
110101.  110097.  110037. 

110105,  110130,  110089. 
110141,  110100,  110162, 

110028,  110177,  110109, 
110111.  110014.  110026. 

110006.  110177.  110088, 

110079.  110085,  110078, 

110203,  110178,  110076, 
110042.  110120,  110030, 

110048,  110143.  110184. 
110105.  110007.  110121. 

110132,  110062.  110038. 
110117,  110054.  110168, 

110048,  110015,  110030, 

110038.  110132.  110118, 
110105.  110061,  110103. 

110037.  110061.  110097, 
100004,  110105,  110038, 

110063.  110071.  110055. 
110025.  110142,  110089. 


110131. 
110175. 
110085. 
110171. 
110169, 
110175. 
110203, 
110079. 
110079, 
110076. 
110150, 
110164. 
110045, 
110005. 
110144. 
110065. 
110049. 
110055. 
110033. 
110115. 
110151. 
110073. 
110108, 
010021. 
110122, 
110185. 
110112. 

110128, 
110125. 
110094, 
110003. 
110003, 
110181. 
110109. 
110034. 
110105, 
110130. 
110132, 
100138. 
110190, 

110134, 
110122. 
110069. 
110154. 
010001, 
110132. 
110125, 
110152. 
110162. 
110086. 
110095, 
110061. 
110152. 
420016. 
110202. 
420075. 
110131, 
110175. 
110054. 
110035. 
110103, 
110194. 
010020, 
010146. 
100159. 
110194. 
110101, 
100108. 
110098, 
110128. 


110083. 
110078. 
110171, 
110171. 
110083, 
110125, 
110198. 
110127. 
110112, 
110178, 
110125, 
110163, 
110037. 
110101, 
110181, 
110101, 
110124, 
110111. 
110122. 
110118. 
110073, 
110038, 
110013, 
010055. 
110100, 
110034. 
110122. 
110039, 
420061. 
110010, 
110015. 
110163, 
110042, 
100108, 
110112, 
110003. 


110010. 
110131. 
110176. 
110169, 
110010, 
110109, 
110082, 
110091, 
110095. 
110076, 
110049. 
110007. 
110055. 
110105, 
110141. 
110061, 
110049, 
110202, 
110095, 
010001, 
110163, 
110095, 
110009, 
110093, 
110075, 
110028, 
110094. 
110034, 
110074. 
110063, 
110168. 
110134. 
010022. 
100135. 
110094. 
110181. 
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Provider  No. 
110125  

110127  

110128  

110129  

110130  

110131  

110132  

110133  

110134  

110135  

110136  

110140  

110141  

110142  

110143  

110144  

110146  

110149  

110150  

110151  

110152  

110153  

110154  

110155  

110156  

110157  

110161  

110162  , 

110163  

110164  

110165  

110166 , 

110168  

110169  

110171  

110172  


Wage  index 


0.7633 

0.5967 

0.6776 

0.7220 

0.7307 

0.9447 

0.7549 

0.7099 

0.7747 

0.7795 

0.7099 

0.7951 

0.6543 

0.6479 

0.9710 

0.5308 

0.8535 

0.9156 

0.7085 

0.6860 

0.6447 

0.9595 

0.9179 

0.7256 

0.8027 

0.9932 

1.0173 

0.9923 

0.7688 

0.7233 

0.9292 

0.7233 

0.8300 

1.0611 

1.0611 

1.0237 


Provider  name 


FAIRVIEW  PARK  HOSPITAL  

JASPER  MEMORIAL  HOSPITAL  

DR  JOHN  M  MEADOWS  MEMORIAL  HOSPITAL 

ST  FRANCIS  HOSPITAL  

IRWIN  COUNTY  HOSPITAL , 

ATLANTA  HOSPITAL 

MEMORIAL  HOSPITAL 

MARION  MEMORIAL  HOSPITAL 

WORTH  COUNTY  HOSPITAL 

TAYLOR  REGIONAL  HOSPITAL 

MEDICAL  SURGICAL  CENTER  OF  CENTRAL  STATE 

RIDGECREST  HOSPITAL  

JENKINS  COUNTY  HOSPITAL  

EVANS  MEMORIAL  HOSPITAL  

COBB  HOSPITAL  AND  MEDICAL  CENTER 

PUTNAM  GENERAL  HOSPITAL  

GILMAN  HOSPITAL  

PICKENS  GENERAL  HOSPITAL 

BALDWIN  COUNTY  HOSPITAL  

WHEELER  COUNTY  HOSPITAL 

SCREVEN  COUNTY  HOSPITAL 

PERRY  GENERAL  HOSPITAL  

BLECKLEY  COUNTY  HOSPITAL 

DOOLY  MEDICAL  CENTER  

EFFINGHAM  COUNTY  HOSPITAL  

WOODSTOCK  HOSPITAL 

NORTHSIDE  HOSPITAL 

GEORGIA  REGIONAL  HOSPITAL-AUGUSTA 

HCA  PALMYRA  MEDICAL  CENTERS  

HCA  COLISEUM  MEDICAL  CENTERS 

SOUTHERN  REGIONAL  MEDICAL  CENTER 

MIDDLE  GEORGIA  HOSPITAL 

REDMOND  REGIONAL  MEDICAL  CENTER  

METROPOLITAN  HOSPITAL  

WEST  PACES  FERRY  HOSPITAL 

SHALLOWFORD  COMMUNITY  HOSPITAL 


Nearest  neighbors  in  proximity  order 


110154,  110092.  110151.  110109.  110072.  110086. 

110135.  110128,  110069.  110153. 
110065.  110144.  110018.  110088,  110013.  110150. 

110031.  110091.  110191,  110136. 

110151,  110181,  110096,  110142,  110072,  110109, 
110071,  110125.  110075,  110049. 

110064,  110200,  110186.  010031,  010029.  010025. 

110133.  110017.  110195,  110016. 
110073,  110095,  110089,  110049.  110112.  110134. 

110101.  110104.  110072. 
110078.  110085.  110115.  110079.  110083.  110203. 

110010. 110178. 110175. 110076. 
110121.  110194.  110103.  100159,  110118.  110038, 

100135,  100142.  110108,  110062. 
110195.  110044.  110190,  110129.  110064.  110186. 

110200.  010031.  110009,  110155. 
110007.  110095.  110163.  110105.  110118.  110130. 

110073.110104,110101. 
110154.  110153.  110092.  110155.  110069.  110190. 

110104,  110009,  110125,  110072. 
110150,  110202,  110086,  110144,  110164,  110166. 

110107.  110201.  110127.  110013. 
110056.  340146,  110070.  110032,  340012.  110041. 

420009.  110051,  340054.  340160. 

110152.  110113.  110109.  110075.  110100.  110096. 
420031.  110162.  420016.  420072. 

110181,  110096.  110075.  110128.  110063.  110156. 

110071. 110151.  110109,  110124. 
110183,  110179,  110176,  110175.  110035.  110169, 

110171,  110080.  110184.  110083. 
110127.  110150.  110088.  110014.  110202.  110136, 

110065,  110018.  110013.  110164. 

100140.  110185.  100001.  100170.  100151.  110025. 

100088,  100040,  100117. 
110077,  110008,  110005.  110187.  110023.  110157. 

110050.  110030.  110198,  110189. 
110136.  110144,  110202.  110086.  110164.  110166. 

110107. 110201,  110127.  110014. 
110072.  110128.  110092.  110049.  110125.  110181, 

110071.  110109.  110096.  110154. 
110141.  110075.  420031.  110113.  420072.  110156. 

110096.  110109.  420074.  420016. 
110009.  110069,  110135.  110154.  110190.  110155. 

110107.  110166.  110164.  110201. 
110135,  110092,  110153.  110069.  110125.  110009. 

110155.  110072.  110190.  110107. 
110104.  110135.  110190.  110044.  110153.  110154. 

110092.110009.  110073. 
420074.  110075.  110043.  110024.  110036.  420080. 

420067.  110152.  110142.  420072. 
110198.  110172.  110008.  110035.  110082.  110161. 

110066.  110005.  110176.  110169. 

110066.  110082,  110172.  110169.  110171.  110176. 

110203,  110083.  110033.  110175. 
110039.  110034,  110028.  110177.  420082.  110111. 

110113.  420075.  420016.  110100. 
110007.  110134.  110118.  110062.  110104,  110093, 

110044,110095,110105. 
110166,  110107.  110201.  110069.  110013.  110009. 

110136, 110150, 110153.  110127. 
110191,  110079.  110115.  110080.  110085.  110078. 

110131, 110178.  110010.  110076. 
110107.  110164,  110201.  110069.  110013.  110009. 

110136.  110150, 110153,  110127. 
110054,  110052,  110120,  110023,  110117,  110030, 

010022,  010012, 110042.  010020. 
110171.  110175.  110083.  110183.  110176,  110203, 

110131. 110078. 110085.  110161. 
110169.  110175.  110083.  110183.  110176.  110203, 

110131. 110078. 110085. 110161. 
110082.  110066.  110161.  110033.  110169.  110171, 

110203. 110176, 110198,  110083. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No 

110174  

110175  

110176  

110177  

110178  

110179  

110181  

110183  

110184  

1 

110185  

110188  

110187  

110188  

110189  

110190  

110191  

110192  

1 

110193  

110194  

I 

110195  

110198  

110200  

110201  

110202  

110203  

120001  

120002  

120003  

120004  

120005  

120006  

120007  

120009  

180010  

IftOOII  

120012  

120014  

120015  

120016  


Wageirxtox 


0.8150 

0.9507 

0.9830 

0.9937 

0.9487 

1.0550 

0.6525 

0.9816 

0.9455 

0.8176 

0.7220 

0.8898 

0.9198 

0.8215 

0.7496 

0.9133 

0.9737 

0.8441 

0.7363 

0.7038 

0.9970 

0.7220 

0.7282 

0.4643 

0.9503 

1.1059 

1.0962 
1.0892 
1.0917 

1.0154 
1.1059 

1.1059 

1.1040 

1.1059 

1.1059 

1.0903 

1.0910 
1.1077 
1.0990 


Provider  rtame 


BOWDON  AREA  HOSPITAL 


PHYSICIANS  &  SURGEONS  HOSPITAL 


kennestone  hospital  at  windy  hill 
humana  hospital  augusta  „ 


DECATUR  HOSPITAL 


HCA  PARKWAY  MEDICAL  CENTER 
TATTNAa  MEMORIAL  HOSPITAL  .. 


SMYRNA  HOSPITAL 


DOUGLAS  GENERAL  HOSPITAL 


CHARLTON  MEMORIAL  HOSPITAL 


DOCTORS  HOSPITAL  OF  COLUMBUS 


ST  JOSEPHS  HOSPITAL  OF  DAHLONEGA 
LANIER  PARK  HOSPITAL 


FANNIN  REGIONAL  HOSPITAL 


FLINT  RIVER  COMMUNITY  HOSPITAL 


HENRY  GENERAL  HOSPITAL 


HUMANA  HOSPITAL  GWINNETT 


NEWNAN  HOSPITAL 


DONALSONVILLE  HOSPITAL  INC 


STEWART  WEBSTER  HOSPITAL  INC 


NORTH  FULTON  REGIONAL  HOSPITAL 


HUGHSTON  SPORTS  MEDICINE  HOSPITAL 
CHARTER  NORTHSIDE  HOSPITAL  


HANCOCK  MEMORIAL  HOSPITAL 


WESLEY  WOODS  GERIATRIC  HOSPITAL 
QUEENS  MEDICAL  CENTER  


MAUI  MEMORIAL  HOSPITAL  

KAUAI  VETERANS  MEMORIAL  HOSPITAL 
WAHIAWA  GENERAL  HOSPITAL 


HILO  HOSPITAL  

CASTLE  MEMORIAL  HOSPITAL 


KUAKINI  MEDICAL  CENTER 


MOLOKAI  GENERAL  HOSPITAL 
ST  FRANCIS  HOSPITAL  


KAISER  FOUNDATION  HOSPITAL 


KAHUKU  HOSPITAL 


Nearest  r>elght)ors  In  proximity  order 


Q  N  WILCOX  MEMORIAL  HOSPITAL 

LANAI  COMMUNITY  HOSPITAL 

HONOKAA  HOSPITAL 


110011.  110048,  010032,  110015, 

010098,  010078,  010038,  110184. 
110171.  110169.  110083.  110183, 

110085.  110176.  110115,  110080. 
110183.  110169.  110171.  110175. 

110066.  110082, 110143,  110083. 
110039,  110034.  110028.  110162. 

420075, 110113.  110114,  110100. 
110076.  110010,  110203,  110115, 

110085,  110079. 110083.  110033. 
110080.  110143.  110184.  110183. 

110169,  110176.  110083,  110078. 
110142,  110128.  110096.  110071. 

110063.  110124.  110072.  110109. 
110176,  110175.  110143.  110169. 

110179.  110035.  110080.  110161. 
110179,  110015,  110143,  110080, 

110042. 110171,  110169.  110176. 
110146.  100140,  110003.  110025. 

100170. 100134. 100001. 
110064.  010031.  110129.  110200. 

010025.  110195,  110017,  110016. 
110188,  110029.  110041.  110149, 

110077,  110032.  110008.  110070. 
110029,  110187,  110040,  110005. 

110087,  110032,  110198.  110157. 
440041.  110077.  340160,  110051. 

110070,  440054,  110001.  440185. 
110044.  110155,  110153,  110009, 

110104,  110069.  110195.  110154. 

110165.  110091.  110079.  110065, 
110178, 110018,  110085,  110078. 

110087,  110033,  110091,  110076. 

110010,  110203,  110046,  110066. 
110020,  110011,  110165,  110174, 

110016, 110031.  110048.  110080. 
110103,  110132,  110108.  100142. 

110062.  100138.  110118,  110121. 
110133,  110044,  110093,  010069, 

010031.  110129. 110190.  110200. 
110157.  110172.  110082.  110066. 

110176, 110005,  110033,  110008. 
110129.  110064.  110186.  010031, 

110133.  110017.  110195.  110016. 

110166.  110107.  110164,  110013. 
110136,  110150,  110153,  110002. 

110150,  110136,  110144.  110086. 

110100.  110088.  110114 
110010.  110083.  110076. 

110085.  110115.  110079 
120022,  120007.  120010. 

120012.  120009. 

120024.  120015.  120009. 

120014.  120025. 
120011.  120012.  120010. 

120022. 
120016.  120018,  120019,  120021. 
120010,  120007.  120001.  120011, 

120012.  120009. 
120010.  120001.  120022.  120011. 

120012.  120009. 

120015.  120002.  120024,  120006, 
120010.120007.120011. 

120007,  120001.  120022.  120011. 

120012. 120009. 
120010.  120007.  120001.  120022. 

120012.  120009. 
120004.  120011.  120006.  120010, 

120022. 

120025.  120003. 
120009.  120002,  120024. 
120021.  120005.  120019. 


110127. 
110178. 
110171. 
120011. 


110020. 

110131. 

110035. 

110111. 

110131, 

110175. 

110151. 

110171. 

110183. 

110055. 

010029. 

110005. 

110045, 

110050, 

110133. 

110031. 

110178. 

110184. 

010001. 

110064. 

110161, 

010025, 

110069, 

110014. 

110131. 

120006. 


110193. 

110078. 

110161. 

420082. 

110078. 

110171, 

110075. 

110083, 

110175, 

100151. 

110133, 

110051. 

110041. 

440024. 

110135. 

110115. 

110172. 

110015. 

010055. 

110186. 

110035. 

010029. 

110009, 

110111. 

110078, 

120004. 


120007.  120006.  120001. 

120022.  120004. 

120006.  120004, 

120022.  120001, 

120006.  120004, 

120006,  120004. 

120007.  120001. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


Wage  index 


Provider  name 


Nearest  neighbor*  In  proxitnity  order 


120018 
120019 
120021 

120022 

120024 
120025 
130001 
130002 
130003 

130005 
130006 

130007 

130006 
130009 
130010 
130011 

130012 
130013 
130014 

130015 
130016 
130017 
130018 
130019 
130021 
130022 
130024 
130025 
130026 
130027 
130028 
130029 
130030 
130031 
130034 

130035 
130036 
130037 

130039 
130040 
130043 
130044 
130045 
130048 

130049 

130050 

130051 
130054 
130056 

140001 

140002 
140003 
140004 
140005 
140007 


1.0229 
1.0977 
1.0944 
1.1059 

1.0962 
10910 
0.9729 
0.7740 
0.8134 

0.9117 
0.8746 

0.8746 

0.8164 
0.8182 
0.7740 
0.8813 

0.8448 
0.8746 
0.8746 

0.8741 
0.8213 
0.8776 
0.9216 
0.7935 
0.9163 
0.9172 
0.9414 
0.9216 
0.7931 
0.8567 
0.9117 
0.7740 
0.8842 
0.9361 
0.8746 

0.8702 
0.7740 
0.9862 

0.7740 
0.7740 
0.6200 
0.9215 
0.9289 
0.9060 

0.9885 

0.8746 

0.8993 
0.8738 
0.8692 
0.8216 

0.8484 

0.7259 

0.8402 

0.7301 

1.0640 


KAU  HOSPITAL  

KONA  HOSPITAL 

KOHALA  HOSPITAL 
STRAUB  HOSPITAL 


l^iji*  HOSPITAL 

SAMUEL  MAHELONA  MEMORIAL  HOSPITAL  .... 

SHOSHONE  MEDICAL  CENTER  

MAGIC  VALLEY  REGIONAL  MEDICAL  CENTER 
ST  JOSEPH  REGIONAL  MEDICAL  CENTER 


POCATELLO  REGIONAL  MEDICAL  CENTER 
ST  LUKES  REGIONAL  MEDICAL  CENTER  .... 


ST  ALPHONSUS  REGIONAL  MEDICAL  CENTER 


ST  MARYS  HOSPITAL  

CLEARWATER  VALLEY  HOSPITAL  

GOODING  COUNTY  MEMORIAL  HOSPITAL 
GRITMAN  MEMORIAL  HOSPITAL 


MCCALL  MEMORIAL  HOSPITAL 

MERCY  MEDICAL  CENTER 

WEST  VALLEY  MEDICAL  CENTER 


COMMUNITY  HOSPITAL  (BOUNDARY) 

SYRINGA  GENERAL  HOSPITAL  

BEAR  LAKE  MEMORIAL  HOSPITAL  

EASTERN  IDAHO  REGIONAL  MEDICAL  CENTER 

MINIDOKA  MEMORIAL  HOSPITAL 

LOST  RIVERS  HOSPITAL 

BINGHAM  MEMORIAL  HOSPITAL 

BONNER  GENERAL  HOSPITAL  

MADISON  MEMORIAL  HOSPITAL 

CASSIA  MEMORIAL  HOSPITAL  &  MED  CENTER  . 

ELMORE  MEMORIAL  HOSPITAL  

BANNOCK  MEMORIAL  HOSPITAL -.., 

ST  BENEDICTS  FAMILY  MEDICAL  CENTER  

HARMS  MEMORIAL  HOSPITAL  , 

CARIBOU  MEMORIAL  HOSPITAL  ., 

WALTER  KNOX  MEMORIAL  HOSPITAL  


MEMORIAL  HOSPITAL 

TWIN  FALLS  CLINIC  HOSPITAL  

BENEWAH  COMMUNITY  HOSPITAL 


MORITZ  COMMUNITY  HOSPITAL 

BLAINE  COUNTY  MEDICAL  CENTER  

STEELE  MEMORIAL  HOSPITAL 

TETON  VALLEY  HOSPITAL 

FRANKLIN  COUNTY  MEDICAL  CENTER 
ONEIDA  COUNTY  HOSPITAL 


KOOTENAI  MEDICAL  CENTER 
IDAHO  STATE  HOSPITAL 


HENRY  L  DAY  MEDICAL  CENTER  ... 

VALLEY  COUNTY  HOSPITAL  

COUNCIL  COMMUNITY  HOSPITAL  .. 
GRAHAM  HOSPITAL  ASSOCIATION 


ALTON  MEMORIAL  HOSPITAL  

SARAH  D  CULBERTSON  MEMORIAL  HOSPITAL 

ABRAHAM  LINCOLN  MEMORIAL  HOSPITAL 

HARDIN  COUNTY  GENERAL  HOSPITAL  

ST  JOSEPH  MEDICAL  CENTER  „ „ 


120019. 120005. 

120018.120005.120016,120021. 
120016.  120024. 120005.  120019. 

120001.  120007.  120010.  120011,  120006.  120004. 
120012. 120009. 

120002.  120015.  120009.  120091 
120014. 120003. 

130051.  130037.  130049. 
130036.  130029.  130010,  130026,  130019. 
500057.  130011.  500065.  500090.  500074.  130009, 
130008.500094. 

130028.  130022. 130030. 130031.  130018.  130048. 

130007,  130050,  130013,  130034,  130014.  130027. 
380052. 

130006.  130050.  130013.  130034,  130014,  130027. 
380052. 

130016.  130009.  130003.  500057. 

130008,  130003.  500057,  130011.  130016.  500065. 

130029.  130002,  130036,  130040.  130027. 

500065.  500074.  130003.  500057,  500090.  130009. 

130037. 
130056,  130054. 

130050.  130014.  130007,  130006.  130034.  380052. 
130050.  130013.  130034.  130007,  130006,  380052, 

130035. 
130024,  270035. 

130008. 130009. 

130031, 130045,  530023.  460015.  130048. 
130025. 130022,  130005.  130028,  130044. 
130026.  130030.  130036.  130002,  130029. 
130040. 

130005.  130028.  130018.  130030. 
500097, 130015, 130049,  270035.  500132. 
130018.  130044. 

130019. 130036,  130002,  130029,  130030. 

130006,  130007,  130010. 

130005.  130022.  130030.  130031,  130018.  130048. 
130002.  130036.  130010.  130026,  130019. 
130028,  130005,  130019.  130022.  130026. 

130017,  530023.  130045,  130005.  130028,  130048. 
130014,  130050,  130007,  130013,  130006,  380052, 

130035,  130054. 
380052,  130034, 130056.  130014.  130054.  130050. 
130002.  130029.  130010.  130026.  130019. 
130001,  130049,  130051.  500119.  130011.  500035. 

500054,  500044,  500077,  500074. 
130040. 

130039.130010,  130021. 

NO  PROVIDER  WITHIN  50  MILES. 

530015,  130025.  130018. 

130048,  460015,  130017,  460039,  130031,  460017. 

130045.  460015,  130031.  130017.  460039.  130028. 

130005.460017. 
500119,  130037,  500077.  500035.  500054,  500044, 

130001,  500097,  500132,  130024. 
130013.  130014,  130007.  130006,  130034,  380052, 

130035. 
130001,  130037, 130049. 
130056,  130012,  130035.  130034. 
130012. 130054,  130035. 
140112,  140120,  140209.  140067.  140013.  140089, 

140121, 140040,  140064,  140014. 
140168,  140052.  140070,  260180.  260159.  140125, 

260033.  140289.  260104. 
140089,  140112,  140058.  140081.  140139.  140001, 

140159.  140015.  160008. 
140121.  140146.  140053.  140148,  140135.  140285, 

140127, 140162.  140166. 
180121,  180095.  140210,  140042.  180102,  180104, 

140246,  180122.  180054, 140184. 
140213,  140231,  140029,  140101,  140062,  140217. 

140174. 140297, 140288,  140250. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No 
140008  

140010  

140011  

140012  

140013  

140014  

140015  

140016  

140018  ». 

140019  

140024  

140025  

140026  

140027  

140029  

140030  

140031  

140032  

140033  

140034  

140035  

140036  

140037  

140038  

140039  

140040  

140041  

140042  

140043  

140045  

140046  

140047  

140048  

140049  

140051  

140052 


Wage  Index 


1.0257 

0.9698 

0.6678 

0.8591 

0.8355 

0.8376 

0.7157 

0.7094 

1.0939 

0.7637 

0.7018 

0.8053 

0.8082 

0.7991 

1.0302 

1.0324 

0.8197 

0.7036 

0.9687 

0.7371 

0.6876 

0.8290 

0.6893 

0.8600 

0.8228 

0.7838 

0.8303 

0.7382 

0.8044 

0.7331 

0.7224 

0.7767 

1.0777 

1.0330 

1.0167 

0.8304 


Provider  name 


GOTTLIEB  MEMORIAL  HOSPITAL 

EVANSTON  HOSPITAL „ 

HERRIN  HOSPITAL 

KATHERINE  SHAW  BETHEA  HOSPITAL 

PROCTOR  COMMUNITY  HOSPITAL  

EUREKA  COMMUNITY  HOSPITAL 

BLESSING  HOSPITAL 

CLAY  COUNTY  HOSPITAL  

MT  SINAI  HOSPITAL  MEDICAL  CENTER  

SHELBY  MEMORIAL  HOSPITAL  

LAWRENCE  COUNTY  MEMORIAL  HOSPITAL 

MENDOTA  COMMUNITY  HOSPITAL  

ST  MARYS  HOSPITAL  

PERRY  MEMORIAL  HOSPITAL 

COPLEY  MEMORIAL  HOSPITAL 

SHERMAN  HOSPITAL 

PARIS  COMMUNITY  HOSPITAL 

ST  ANTHONYS  MEMORIAL  HOSPITAL 

ST  THERESE  MEDICAL  CENTER 

ST  MARYS  HOSPITAL  

FRANKLIN  HOSPITAL 

KEWANEE  HOSPITAL 

MARSHALL  BROWNING  HOSPITAL 

ROCHELLE  COMMUNITY  HOSPITAL 

FAIRBURY  HOSPITAL „ 

GALESBURG  COTTAGE  HOSPITAL 

HAMMOND-HENRY  HOSPITAL 

MASSAC  MEMORIAL  HOSPITAL  

CGH  MEDICAL  CENTER 

FAYETTE  COUNTY  HOSPITAL  

GOOD  SAMARITAN  REGIONAL  HEALTH  CENTER  .. 

COMMUNITY  MEMORIAL  HOSPITAL  

SOUTH  CHICAGO  COMMUNITY  HOSPITAL 

WEST  SUBURBAN  HOSPITAL  MEDICAL  CENTER  ... 

RUSH  NORTH  SHORE  MEDICAL  CENTER  

ST  ANTHONY  HEALTH  CENTER  


Nearest  neighbors  in  proximity  order 


140240.  140295.  140063.  140049.  140276.  140200. 

140251.  140083.  140117.  140098. 
140051.  140080.  140087.  140114.  140197.  140182. 

140082.  140192.  140072.  140115. 
140184.  140215.  140164.  140035.  140140.  140037. 

140210.  140246.  140055.  140170. 
140043.  140038.  140173.  140025.  140160.  140027. 

140228,  160080.  140239. 
140067.  140209.  140120.  140014.  140121.  140001. 

140127.  140162.  140036. 

140067,  140209.  140013.  140120.  140127.  140121. 

140162.  140161,  140039. 
140159,  260025,  160008,  140081,  140139.  260127. 

140003.  160122. 
140147.  140138.  140165.  140032.  140046.  140294. 

140034.  140045.  140024.  140129. 
140095.  140150.  140152.  140124.  140119.  140212. 

140151.  140206.  140180.  140226. 
140271.  140189.  140032.  140102,  140166,  140135, 

140045.  140193.  140199.  140230. 
150042,  140147.  140190.  140129.  150020,  150061, 

150013.  150123.  150066.  140016. 
140110.  140026.  140234.  140143,  140203,  140038. 

140027.  140012.  140286.  140101. 
140234.  140143,  140110,  140025,  140027,  140203. 

140101,  140012.  140161,  140038. 
140143.  140234.  140026.  140025.  140036.  140110. 

140012.  140043.  140041.  140173. 
140217.  140174.  140231.  140211.  140154,  140288. 

140203.  140292.  140007.  140242. 
140290.  140291.  140154.  140211.  140281.  140252, 

140292,  140174,  140105,  140176. 
150060,  150023.  150046.  150050.  140189.  140093, 

150013,  150027,  140190,  140091. 
140019,  140189,  140045.  140016,  140271,  140147. 

140165.  140190.  140137.  140193. 
140084,  140100,  140202,  140130,  140108,  520021, 

520069,  140116.  140291.  140105. 
140165.  140046.  140294,  140069,  140145.  140137. 

140045.  140016,  140055,  140037. 

140215.  140011.  140037.  140171.  140184,  140294, 

140046,  140055.  140164.  140140. 

140041.  140027.  140064.  140040.  140275,  140123, 

140280,  140143.  160025.  140013. 
140055.  140215.  140035.  140140,  140011,  140164, 

140109,  140069,  140184,  140294. 
140286,  140012.  140228.  140233.  140025.  140205. 

140128.  140239.  140203.  140043. 

140161.  140220,  140162.  140127,  140236.  140014. 

140167.  140155.  140186. 
140064,  140047.  140218.  140036.  140001.  160057. 

140041.  140280.  140089,  140275. 
140275,  140123,  160025,  140280,  160104,  160033. 

140036,  160080,  140173. 

180102,  180104,  180121.  140005.  180026.  180116, 

140170.  180095.  140164.  260110. 
140012.  140173.  160080.  140229.  140160.  140038. 

140041.  140027.140025. 
140137.  140193.  140165.  140271,  140032,  140199, 

140034. 140145.  140019.  140086. 
140294.  140034.  140035,  140165,  140171,  140215, 

140037,  140138.  140069.  140055. 

140040.  140064.  140218.  160057.  140089.  160122. 

140280.  140001,  160013. 
140181.  140177.  140068.  140253,  140088,  140103. 

140172.  140179.  140133.  140118. 
140083.  140063.  140152.  140151.  140240.  140008. 

140276.  140206.  140251.  140098. 
140010.  140080.  140223.  140299,  140117.  140114. 

140087.  140197.  140192.  140182. 
140002,  140070,  140168,  260180,  260159.  140125, 

260033,  140289,  140059. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  index 

140053  

0.8324 

140054  

1  0582 

140055  

0.6798 

140058  

0.8446 

140059  

0.8830 

140061  

0.7971 

140062  

1.1017 

140063  

1  0484 

140064  

0  8041 

140065  

1.0955 

140066  

0.9245 

140067  

08354 

140068  

1.0807 

140069  

0.7871 

140070  

0  8484 

140072  

0.9856 

140074  

0.7758 

140075  

1  0938 

140077  

0  8869 

140079  

1.0664 

140080  

09698 

140081  

0.7299 

140082  

1.0279 

140083  

1  0453 

140084  

0  9687 

140086  

0.7771 

140087  

09903 

140088  

1  0478 

140089  

0.7434 

140090 

1.0402 

140081  

0.8045 

140093  

0  8297 

140094  

1.0789 

140095  

1  0939 

140098  

0  9755 

140100  

0.9450 

Provider  name 


ST  JOHNS  HOSPITAL 

MAC  NEAL  MEMORIAL  HOSPITAL 

PINCKNEYVILLE  COMMUNITY  HOSPITAL  

PASSAVANT  AREA  HOSPITAL  

JERSEY  COMMUNITY  HOSPITAL  DISTRICT 

ST  CLEMENT  HOSPITAL ., 

PALOS  COMMUNITY  HOSPITAL  

OAK  PARK  HOSPITAL  

ST  MARY  MEDICAL  CENTER 

LA  GRANGE  MEMORIAL  HOSPITAL  

ST  MARYS  HOSPITAL  OF  EAST  ST  LOUIS 

ST  FRANaS  MEDICAL  CENTER  

ROSELAND  COMMUNITY  HOSPITAL 

WASHINGTON  COUNTY  HOSPITAL 

WOOD  RIVER  TOWNSHIP  HOSPITAL  

MARTHA  WASHINGTON  HOSPITAL 

GALENA-STAUSS  HOSPITAL 

MICHAEL  REESE  HOSPITAL  &  MEDICAL  CENTER  ... 

CENTREVILLE  TOWNSHIP  HOSPITAL 

ST  JAMES  HOSPITAL  MEDICAL  CENTER 

ST  FRANCIS  HOSPITAL  OF  EVANSTON  

MEMORIAL  HOSPITAL 

LOUIS  A  WEISS  MEMORIAL  HOSPITAL  

LORETTO  HOSPITAL 

VICTORY  MEMORIAL  HOSPITAL  

COMMUNITY  MEMORIAL  HOSPITAL  

EDGEWATER  MEDICAL  CENTER  

UNIVERSITY  OF  CHICAGO  HOSPITALS 

MC  DONOUGH  DISTRICT  HOSPITAL  

COLUMBUS  HOSPITAL  

CARLE  FOUNDATION  HOSPITAL 

UNITED  SAMARITANS  MEDICAL  CENTER-SAGER  ... 

ST  ELIZABETH  HOSPITAL  OF  CHICAGO  INC 

ST  ANTHONYS  HOSPITAL  

BELMONT  COMMUNITY  HOSPITAL  

AMERICAN  INTERNATIONAL  HOSPITAL 


Nearest  neighbors  in  pronniity  order 


140148,  140285.  140004,  140102, 

140058.  140146.  140271.  140112 
140276.  140083.  140063,  140049 

140240,  140018.  140065,  140151 
140037.  140109.  140069.  140215 

140245. 140164.  140011,  140294 
140148.  140285,  140139.  140003, 

140141.  140112.  140059.  260127 
140188,  140052,  140002,  140070 

260180,260005,260191. 
140109.  260164,  260023.  140187 

140077.  260077,  140069,  260103 

140208,  140118,  140179.  140191 
140068.  140065.  140297.  140122 

140049.  140083.  140276.  140240, 

140152.  140151.  140295.  140251 
140040.  140047.  140218.  140036, 

140280.  140275,  140123.  160057 
140297.  140122.  140242.  140276 

140240.  140063.  140200.  140295 
260105.  260054.  260002,  260042 

260051.  260014,  260032.  140125 

140209.  140013.  140120,  140014 
140127.  140162,140112. 

140118.  140048.  140179.  140181 

140103. 140191.  140133, 140088 
140055,  140109,  140145,  140034 

140294, 140061.  140187,  140185 
140168,  140002,  140052.  260180 

260033.  140289.  260104. 
140192.  140182,  140197,  140114 

140132,  140087,  140098,  140258 
160056,  160069.  160117.  520178 

520146.  160119.140160. 
140158.  140226.  140172.  140212 

140119.  140253.  140124.  140018 
140066.  140185.  260002.  260103 

260105.  260042.  260014.  260051 

140250.  150090.  140191,  150125 
150008,  140068,  150132.  140062 

140087.  140010.  140051.  140114 

140082.  140192.  140072.  140115 
160008.  160122.  140089,  160057, 

140015,  140047. 160106. 
140115.  140197.  140182.  140087, 

140192.  140224,  140114.  140090 
140049.  140063.  140152.  140151 

140276,  140018,  140206. 140240, 
140033.  140100.  140130.  140202 

520069,  140116,  140291. 140105 
140199,  140193,  140002.  140141 

140070.  140137,  140289. 
140197.  140182.  140114.  140082 

140115, 140080,  140132.  140224 
140172.  140253.  140103,  140177, 

140158,  140133. 140226.  140048 
140081.  140003.  140001,  140112 

160122,  160008, 140040. 
140224,  140207,  140132.  140258 

140094. 140180.  140072.  140182 
140113,  140126,  140230.  140220 

140135. 140166.  140162. 140031 
150103,  140091,  140113,  140126 

140031,  150003.  150109.  140220 
140180.  140206.  140151.  140258, 

140124.  140152.  140132.  140090 
140018.  140152.  140150.  140124, 

140151.  140226.  140206.  140180 

140251.  140192.  140072.  140114 
140206.  140180.  140258.  140151 

140084,  140033.  520021.  520069 
140108.  520094.  520096.  140116 


140135, 

140095, 

140140, 

140188 

140168, 

140245 

140133, 

140008 

140001 

140054 

140077, 

140121 

140177, 

140037, 

260159, 

140115 

520110 

140150 

260054 

150004 

140197 

140003, 

140072 

140054 

140108 

140052, 

140192, 

140181 

140047, 

140115, 

140093, 

150060, 

140207, 

140119 

140182, 

140202 


140166. 
140152. 
140035. 
140053, 
260159. 
140185. 
140250. 
140054. 
140041. 
140288. 
260103. 
140001. 
140208. 
140046. 
140125. 
140082. 
140229. 
140088. 
140187. 
140118. 
140182. 
140159. 
140132. 
140095. 
520021. 
140168. 
140072. 
140075. 
160057. 
140082, 
140146, 
150022. 
140119. 
140212. 
140094. 
140130. 


IMI 


¥ 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Nekshbor  Wage  iNDEx-Continued 


Provider  No. 


140101  . 

140102  . 

140103  ., 

140105  .. 
140107  .. 

140106  .. 

140109  .. 

140110  .. 

140112  .. 

140113  .. 

140114  .. 

140115  .. 

140116  .. 

140117  .. 
140116  .. 

140119  .. 

140120  .. 

140121  .. 

140122  .. 

140123  .. 

140124  ... 

140125  ... 
140126 
140127 
140126 
140129 
140130 
140132 
140133  .. 
140135 
140137 
140136 
140139 
140140 
140141 
140143 


Wage  index 


0.9742 

0.6310 

1.0437 

1.0366 

0.6547 

1.0420 

0.7736 

0.9016 

0.6365 

0.8045 

0.9793 

1.0425 

0.9660 

1.0465 

1.0699 

1.0939 

0.6331 

0.6373 

1.0955 

0.6243 

1.0939 

0.9051 

0.8076 

0.7881 

0.8759 

0.7937 

1:0625 

1.0363 

1.0659 

0.8332 

0.7745 

0.6686 

0.7235 

0.6749 

0.7633 

0.6070 


Provider  name 


MORRIS  HOSPITAL  ._ _ „ 

ST  VINCENT  MEMORIAL  HOSPITAL 

ST  BERNARD  HOSPITAL  

HOLY  FAMILY  HOSPITAL 

CARMI  TOWNSHIP  HOSPITAL 

HIGHLAND  PARK  HOSPITAL  

SPARTA  COMMUNITY  HOSPITAL  DISTRICT  

COMMUNITY  HOSPITAL  OF  OTTAWA 

MASON  DISTRICT  HOSPITAL _ 

COVENANT  MEDICAL  CENTER-URBANA  

SWEDISH  COVENANT  HOSPITAL 

THOREK  HOSPITAL  AND  MEDICAL  CENTER 

NORTHERN  ILLINOIS  MEDICAL  CENTER  

RESURRECTION  MEDICAL  CENTER 

ST  FRANaS  HOSPITAL  &  HEALTH  CENTER  

RUSH-PRESBYTERIAN-ST  LUKES  MED  CENTER 

PEKIN  MEMORIAL  HOSPITAL 

HOPEDALE  HOSPITAL 

HINSDALE  HOSPITAL 

UNITED  MEDICAL  CENTER  WEST 

COOK  COUNTY  HOSPITAL 

ST  ELIZABETH  MEDKJAL  CENTER  

COVENANT  MEDICAL  CENTER-CHAMPAIGN 

BROMENN  HEALTHCARE 

ST  JOSEPH  HOSPITAL 

WABASH  GENERAL  HOSPITAL  DISTRICT 

LAKE  FOREST  HOSPITAL 

ILUNOiS  MASONIC  MEDICAL  CENTER _. 

HOLY  CROSS  HOSPITAL „ 

DECATUR  MEMORIAL  HOSPITAL 

EDWARD  A  UTLAUT  MEMORIAL  HOSPITAL 

FAIRRELD  MEMORIAL  HOSPITAL  

ILLINI  COMMUNITY  HOSPITAL 

ST  JOSEPH  MEMORIAL  HOSPITAL 

CARLINVILLE  AREA  HOSPITAL 

ST  MARGARETS  HOSPITAL  


Nearest  neighbor*  in  proximity  order 


140007.  140213.  140110,  140203.  140029.  140217. 

140174.  140231.  140186.  140026. 
140271.  140285.  140053,  140146,  140019,  140166 

140135,  140193,  140199.  140141. 
140068.  140172.  140253.  140177.  140133,  140181, 

140075.  140156,  140046,  140179. 
140223.  140299,  140252.  140261.  140117.  140051. 

140251.  140010.  140106.  140060. 
140171.  140246,  140138.  150082,  140210.  150025, 

160122.  140129,  180056,  150100. 
140130,  140202,  140051.  140105,  140010,  140223 

140299,140033,140281,140252. 
140055.  140245.  140061.  140069,  260164,  140037. 

140140,  140187.  140215,  140185. 
140026.  140234.  140025.  140143,  140203.  140101. 

140027.  140029,  140217,  140007. 
140001.  140120,  140003,  140089,  140121,  140004 

140209,  140067,  140013,  140148. 
140126,  140091,  140230,  140220,  140093.  14014C. 

140135,  140166.  140162.  140031. 
140192.  140182.  140197,  140072,  140087,  140062 
»  140115,140098.140080,140132. 
140082,  140132.  140182.  140224,  140197,  140072. 

140090.  140192,  140256.  140207. 
140176.  140291.  140202.  140144,  140033,  140030, 

140130,  140084.  140290,  140100. 
140251.  140299,  140223,  140098.  140006.  140114 

140051.  140105,  140192,  140072. 
140066.  140191.  140179,  140208,  140250,  140062 

140048.  140133,  150004,  140177. 
140124,  140150,  140212,  140018,  140180,  140095 

140152,  140151,  140226,  140206. 
140209.  140067.  140013,  140121.  140001.  140014, 

140112.140004,140127. 
140120.  140004,  140209,  140067.  140127,  140014, 

140162, 140013.  140146. 
140242.  140297,  140065,  140288,  140276,  140054, 

140200.  140240,  140295,  140063. 
140275.  140280,  160025,  160033,  160104,  140041, 

160062,  140218,  160080,  160013. 
140119,  140150,  140212.  140018,  140095,  140152 

140180,  140151,  140206,  140226. 
140066,  260051,  260180,  260105,  260042,  260032 

260006,  260014.  260054,  260033. 
140113,  140091,  140230,  140220,  140093,  140146 

140135,  140166,  140162,  140189. 
140162.  140014,  140121,  140146.  140039.  140220, 

140004,  140120.  140161. 
140205,  140233,  140228,  140239,  140144.  140176 

140286,  520100,  140038,  140116. 
150020.  150123,  150042,  140024.  140147.  140138. 

140107.  150062.  150025,  150061. 
140202.  140106,  140033,  140064.  140105,  140100 

140281,  140252.  140223,  140299 
140224,  140090,  140258,  140207,  140115.  140062 

140072,  140182,  140094,  140192. 
140103,  140179,  140206,  140068.  140172,  140177 

140253.  140095,  140181.  140075. 
140166,  140146,  140230.  140102,  140004,  140053 

140019,  140285,  140148,  140271. 
140045.  140193.  140066,  140145,  140199,  140289 

140165,  140034,  140141,  140002. 
140016,  140171,  140107.  140294,  140046,  140147 

140129,  140165,  140035,  140034. 
260127,  260025,  140188,  140058,  140159,  140015 

140003,  140059.  260134. 
140164,  140011.  140037,  140215,  140164.  140055, 

140170.  140035.  140245,  140109. 
140199.  140086.  140193,  140059,  140188.  140052 

140002,  140168,  140070. 
140234.  140026,  140027,  140110,  140025,  140203, 
140036.  140101.  140012,  140161. 
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Provider  No 

140144  

140145  

140146  

140147 

140148  

140150  

140151  

140152  

140154  

140155  

140158  

140159  

140160  

140161  

140162  

140164  

140165  

140166  

140167  

140168  

140170  

140171  

140172  

140173  

140174  

140176  

140177  

140179  

140180  

140181  

140182  

140184  

140185  

140186  

140187  

140188  


Wage  index 


0.8848 

0.7908 

0.8066 

0.7128 

0.8336 

1.0939 

1.0896 

1.0850 

1.0322 

1.0023 

1.0915 

0.7157 

0.8623 

0.8257 

0.7881 

0.6924 

0.7450 

0.8332 

0.8337 

0.8484 

0.7299 

0.6749 

1.0478 

0.8206 

1.0354 

0.9803 

1.0479 

1.0816 

1.0926 

1.0479 

0.9963 

0.6665 

0.8880 

1.0023 

0.8514 

0.7719 


Provider  name 


HARVARD  COMMUNITY  MEMORIAL  HOSPITAL  

ST  JOSEPHS  HOSPITAL  

DR  JOHN  WARNER  HOSPITAL  

RICHLAND  MEMORIAL  HOSPITAL 

MEMORIAL  MEDICAL  CENTER  

UNIVERSITY  OF  ILLINOIS  HOSPITAL  

SACRED  HEART  HOSPITAL  

BETHANY  HOSPITAL 

DELNOR  COMMUNITY  HOSPITAL-ST  CHARLES  

ST  MARYS  HOSPITAL  

MERCY  HOSPITAL  AND  MEDICAL  CENTER 

ST  MARY  HOSPITAL  INC  

FREEPORT  MEMORIAL  HOSPITAL 

ST  JAMES  HOSPITAL 

ST  JOSEPH  MEDICAL  CENTER  

MEMORIAL  HOSPITAL 

PUBLIC  HOSPITAL  OF  THE  TOWN  OF  SALEM  

ST  MARYS  HOSPITAL  

IROQUOIS  MEMORIAL  HOSPITAL  

ST  JOSEPHS  HOSPITAL  

UNION  COUNTY  HOSPITAL 

HAMILTON  MEMORIAL  HOSPITAL 

CHICAGO  OSTEOPATHIC  MEDICAL  CENTER 

MORRISON  COMMUNITY  HOSPITAL 

MERCY  CENTER  FOR  HEALTH'CARE  SERVICES  .... 

MEMORIAL  HOSPITAL 

JACKSON  PARK  HOSPITAL  FOUNDATION 

LITTLE  COMPANY  OF  MARY  HOSPITAL 

ST  MARY  OF  NAZARETH  HOSPITAL  CENTER 

SOUTH  SHORE  HOSPITAL  

RAVENSWOOD  HOSPITAL  &  MEDICAL  CENTER 

MARION  MEMORIAL  HOSPITAL 

MEMORIAL  HOSPITAL 

RIVERSIDE  MEDICAL  CENTER  

ST  ELIZABETH  HOSPITAL  

THOMAS  H  BOYD  MEMORIAL  HOSPITAL 


Nearest  neighbors  in  proxlniity  order 


140176,  140128.  140205.  520102, 
140233.  520059.  140228.  140239 

140069.  140137,  140034,  140289 
140165.  140077.  140086.  140125 

140135,  140004.  140230,  140166 

140121.  140126,140113. 
140024,  140016.  140190,  140129, 

140032.  150020.  150013, 140165 
140285,  140053,  140102.  140004, 

140166, 140141, 140112,  140271 
140124,  140119,  140212,  140018 

140226.  140151.  140180.  140206 
140206.  140152,  140180,  140094, 

140119,  140150.  140095,  140212 
140151.  140018.  140095,  140206, 

140119.  140180. 140083.  140094 
140211,  140030.  140174.  140217, 

140029,  140231.  140288,  140291 

140186.  140236.  140167.  140079 
150090.  140007, 140101,  140250 

140075.  140226,  140212,  140150 

140172.  140018.  140095,  140088 

140015.  260025,  160008.  140081 

140003.  160122,  140089. 
520028,  140239.  140228.  140229, 

140012.  140173.  520100,  520110 
140039.  140220.  140127.  140162, 

140101,  140110,  140234. 
140127,  140014,  140121.  140146, 

140004.  140161.  140120. 
140140,  140011.  140184,  140170 

140035.  140055.  140245,  260110 
140034,  140046,  140016.  140294, 

140137,  140069.  140138.  140032 
140135,  140146,  140230,  140102 

140004, 140271.  140285.  140148 
140236.  140155.  140186.  150078 

150103.  140161, 140093,  150126 

140070,  140002,  140052.  260180, 
260033,  140289,  260104. 

260110.  140164,  260183,  140140, 

260165,  140042,  140215,  180102 
140107,  140035.  140246,  140138 

140210.  140215.  140011.  140184 
140088,  140253,  140103.  140075 

140181.  140226.  140133.  140048 
140043.  160080.  140229.  140012 

140275,  140123.  140160. 
140217,  140029,  140211.  140231 

140292.  140203.  140030,  140242 
140116,  140144.  140291,  140128 

520102.  140202.  140290.  520059 
140181,  140253.  140048.  140088 

140068. 140133.  140179.  140075 
140208.  140133.  140068,  140118 

140048,  140181.  140088,  140253 
140094.  140206.  140151.  140258 

140152.  140150.  140207.  140212 

140177.  140048,  140253.  140088 
140068.  140133.  140179.  140075 

140197,  140072.  140192.  140114 
140087.  140132.  140224.  140258 

140011,  140164.  140215.  140140 
140170. 140246.  140037.  140171 

140187,  140077.  140066.  260103 
260105,  260042.  140125,  260014 

140155.  140236.  140167.  140079 
150090.  140101.  150126.  140250 

140185.  140077.  140066.  260103, 
260105,  260042.  140125.  140289, 

140059,  140141.  140052.  140139 
140168.  140058.  260127. 


140116 

140187 

140162 

150042 

140058 

140095 

140124, 

140124, 

140292, 

140213 

140119 

140139 

140043, 

140014, 

140039, 

140215 

140045 

140019 

140220 

260159 

140184 

140294 

140177 

140041 

140154 

140205, 

140103 

140103, 

140119, 

140103 

140082 

140035 

260002 

140213 

260002 

140002, 


520100. 
140185. 
140127. 
140138. 
140135. 
140152. 
140018. 
140150. 
140290. 
150126, 
140124. 
260127. 
140233, 
140236. 
140220. 
140037. 
140145, 
140053. 
140039, 
140125. 
140011. 
140046. 
140158, 
160062. 
140288. 
140030. 
140172. 
140177. 
140124. 
140172. 
140115. 
140210. 
260054, 
140007, 
260054, 
140070. 
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ProvWerNo, 

140189  

140190  

140191  

140192  

140193  

140197  

140199  

140200  

140202  

140203  

140205  

140206  

140207  

140208  

140209  

140210  

140211  

140212  

140213  

140215  

140217  

140218  

140220  

140223  

140224  

140226  

140228  

140229  

140230  

140231 

140233  

140234  

140236  

140239  

140240  

140242  


Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Wage  index 


0.7821 
0.7841 
1.0708 
0.9856 
0.7384 
1.0279 
0.7662 
1.0799 
1.0220 
0.9633 
0.8759 
1.0886 
1.0371 
1.0886 
0.8354 
0.6670 
1.0292 
1.0874 
1.0850 
0.6876 
1.0302 
0.8202 
0.8375 
1.0311 
1.0402 
1.0615 
0.8609 
0.7941 
0.6231 
1.0752 
0.8743 
0.8070 
0.9449 
0.8609 
1.0433 
1.0955 


ProvWername 


SARAH  BUSH  UNCOLN  HEALTH  CENTER  

CRAWFORD  MEMORIAL  HOSPITAL  

WQALLS  MEMORIAL  HOSPITAL  

UNCOLN  WEST  HOSPITAL 

HILLSeORO  AREA  HOSPITAL  „ 

METHODIST  HOSPITAL  OF  CHICAGO  

ST  FRANCIS  HOSPITAL  

ELMHURST  MEMORIAL  HOSPITAL 

CONOELL  MEMORIAL  HOSPITAL  

SANDWICH  COMMUNITY  HOSPITAL 

HIGHLAND  HOSPITAL  INC 

NORWEGIAN-AMERICAN  HOSPITAL 

GRANT  HOSPITAL  OF  CHICAGO 

CHRIST  HOSPITAL 

METHODIST  MEDtCAL  CENTER  OF  ILLINOIS 

HARRISBURG  MEDICAL  CENTER 

DELNOR  COMMUNITY  HOSPITAL  

ST  CABRINI  HOSPITAL  

SILVER  CROSS  HOSPITAL 

U  M  W  OF  A  UNION  HOSPITAL „ 

ST  JOSEPH  HOSPITAL 

MERCER  COUNTY  HOSPITAL 

GIBSON  COMMUNITY  HOSPITAL  

LUTHERAN  GENERAL  HOSPITAL 

ST  JOSEPH  HOSPITAL 

LAKESIDE  COMMUNITY  HOSPITAL 

SWEDISH  AMERICAN  HOSPITAL 

SAVANNA  CITY  HOSPITAL  

JOHN  AND  MARY  KIRBY  HOSPITAL 

EDWARD  HOSPITAL 

ST  ANTHONY  MEDICAL  CENTER  

HJJNOIS  VALLEY  COMMUNITY  HOSPITAL 

CENTRAL  COMMUNITY  HOSPITAL 

ROCKFORD  MEMORIAL  HOSPITAL 

WESTLAKE  COMMUNITY  HOSPITAL 

CENTRAL  DUPAGE  HOSPITAL 


Nearest  neighbors  in  proximity  order 


140019.  140032.  140031. 
140230. 140126.  140190. 


150013. 
150023 


140250.   140118.   140068. 


150125 
140072. 

140082 
140199 

140102 


140206,  140062. 
40182.  140114. 
140098,  140132. 
140137.  140086. 
140289.  140019, 


140182.  140087.  140082. 


140115 


140193.  140141,  140086, 


140102 
140295 

140242 
140130. 

140281 
140029. 

140211 


140002.  140052. 
140240,  140008. 
140122.  140288, 
40033.  140108, 
140252,  140105, 
40217.  140174, 
140101.  140154, 


140128,  140233,  140228. 


140286 


140180.  140151.  140094, 


140256 
"140090. 

140180 
140179, 

140177 


140067,  140013.  140120. 


140127 


140246.  140184.  140011. 


180122 


140154.  140174.  140217. 


140292 

140119. 

140180 
140007. 

140288 
140035. 

140140 
140029. 

140292 
140047.  • 

160025 
140039.  ■ 

140161 
140299. 

140251 
140090. 

140072 
140158. 

140018 
140239. 

140144 
160080. 

160056 
140126, 

140220 
140288.  ' 

140211 
140228. 


140026 
140101 

140155, 
140101 

140228. 


140008. 


140122, 


40024.  140147. 
150061.  140032, 


140132.  140224, 


520100.  140038, 


140150.  140018, 
40258.  140224. 
140082,  140206, 
40133.  140118, 
140088,  140048, 


140162.  140112. 


140107,  140215, 


140290.  140288. 

140150.  140124. 
140158,  140152, 
40062.  140231, 
140191.  140122, 
40037.  140011. 
140294,  140046, 

140174.  140231. 
140203,  140007, 
40280.  160013, 
160104.  140040, 
40113,  140126. 
140230.  140146. 

140105.  140117. 
140080.  140010, 
40132,  140207. 
140182.  140094. 

140075.  140212. 
140095,  140172. 
40233.  140205. 
140286,  520066, 
40173.  140074, 
160069,  140012. 
40113.  140091. 
140162.  140127. 
40217.  140029. 
140292.  140122. 
40239.  140205 


140038.  140286,  140176, 


40143.  140110. 
140161.- 140036, 
40186.  140167. 
150078,  140079, 
40233.  140205, 


140144.  140038.  140160. 


40295.  140063. 


140083,  140054,  140251 


40297.  140065. 


140054.  140240.  140295, 


140271 

140113 

150042 

140129 

150004 

140048 

140197 

140258 

140141 

140145 

140192 

140090 

140137 

140276 
140065 
140084 
140116 
140110 
140231 
140239, 
140116 
140152 
140212 
140132, 
140072 
140062 
140181 
140014 

140005 

140164 

140029 

140200 

140226 

140151 

140250, 

140242 

140184 

140171 

140211 

140242 

140123 

140275 

140091 

140051 

140114 

140258 

140180 

140150 

140152 

140126 

140160 

160062 

140146 

140174 
140065 
140128 
520066 
140027 
140012 
140039, 
140213 
140128 
140286 
140276 
140098 
140268 
140063 


140166, 

150066, 

140079, 

140087 

140045 

140114 

140045 

140292 

140291 

140025 

140144 

140124 

140115 

140068 

140121 

140171 

140231 

140018 

140297 

140055 

140154 

160033, 

140162 

140252 

140115 

140119 

520100 

140043 

140135, 

140242 

520100 

140025 

140161 

520100 

140049 

140276 


140135. 
150046. 
140179. 
140115. 
140271. 
140072. 
140271. 
140063. 
140100. 
140286. 
140176. 
140119. 
140094. 
140103. 
140001. 
140035. 
140030. 
140095. 
140029. 
140164. 
140288. 
140064. 
140127. 
140281. 
140082. 
140124. 
140038. 
140160, 
140166, 
140297. 
140144. 
140203. 
140220. 
520066. 
140200, 
140200. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  Index 

140245  

0.7012 

140246  

0.6516 

140250  

1.0834 

140251  

0.9626 

140252  ...„ 

1.0729 

140253  

1.0478 

140258  

1  0318 

140271  „.. 

0.7642 

140275  

0.8270 

140276  

1  0644 

140280  

0.8243 

140281  

1.0729 

140285  

0.8314 

140286  

0.9297 
1.0990 
0.8099 

140288  

140289  

140290  

1.0728 

140291  

1.0726 

140292  

1  0695 

140294  

0  7224 

140295  

1  0382 

140297  

1.0955 

140299  

1.0311 

150001  

0  9266 

150002  

0.9930 

150003  

08456 

150004  

1.0521 
1.0006 

150005  

150006  

0.8939 
0.8408 

150007  

150008  

1  0266 

150009  

09458 

150010  

0.8408 

150011  

0  8033 

150012  

0.8899 

150013  

0.7985 

Provider  name 


MEMORIAL  HOSPITAL 

FERRELL  HOSPITAL  INC  „ 

SOUTH  SUBURBAN  HOSPITAL 

OUR  LADY  OF  THE  RESURRECTKDN  MED  CENTER 

NORTHWEST  COMMUNITY  HOSPITAL  

HYDE  PARK  HOSPITAL 

ALEXIAN  BROTHERS  MEDICAL  CENTER  

PANA  COMMUNITY  HOSPITAL 

ILLINI  HOSPITAL  „ 

FOSTER  G  MCQAW  HOSPITAL 

FRANCISCAN  MEDICAL  CENTER  

NORTHWESTERN  MEMORIAL  HOSPITAL 

DOCTORS  HOSPITAL 

KISHWAUKEE  COMMUNITY  HOSPITAL  

GOOD  SAMARITAN  HOSPITAL 

ANDERSON  HOSPITAL 

HUMANA  HOSPITAL  HOFFMAN  ESTATES 

GOOD  SHEPHERD  HOSPITAL 

GLENOAKS  MEDICAL  CENTER  INC  

CROSSROADS  COMMUNITY  HOSPITAL 

LEYDEN  COMMUNITY  HOSPITAL 

SUBURBAN  HOSPITAL  &  SANITARIUM  COOK  CTY  .. 

PARKSIDE  LUTHERAN  HOSPITAL 

JOHNSON  MEMORIAL  HOSPITAL 

THE  METHODIST  HOSPITAL  OF  GARY  INC  

ST  ELIZABETH  HOSPITAL  MEDICAL  CENTER  

ST  MARGARET  HOSPITAL  &  HEALTH  CENTER 

HENDRICKS  COMMUNITY  HOSPITAL  

LA  PORTE  HOSPITAL 

HOWARD  COMMUNITY  HOSPITAL 

ST  CATHERINE  HOSPITAL  

OARK  COUNTY  MEMORIAL  HOSPITAL 

ST  JOSEPH  HOSPITAL  &  HEALTH  CENTER 

MARION  GENERAL  HOSPITAL 

ST  JOSEPHS  MEDICAL  CENTER „ 

MARY  SHERMAN  HOSPITAL 


Nearest  neighbors  in  proximily  order 


260164.  140109.  140061.  140055.  140140.  140037. 

260116.  260163, 140164,  260023. 
140210,  140171,  140107,  140184,  140011,  140035, 

180122,  140005,  140215,  180095. 
140191.  140079.  140118.  150004.  150125,  140062, 

140068, 150090,  140179,  140208. 
140098,  140117,  140049,  140192,  140114,  140072, 

140008,  140206,  140182. 140094. 
140281,  140105.  140290.  140223.  140299.  140117. 

140291.  140292, 140200,  140295. 
140088,  140172,  140177,  140103,  140181,  140075, 

140158,  140048,  140226,  140133. 
140207,  140132.  140090,  140224.  140094,  140180, 

140115.  140206.  140072,  140182. 
140019,  140102,  140193.  140045.  140199.  140032, 

140166, 140135,  140189,  140137. 
140123,  160025,  140280,  160104.  160033.  140041, 

160062.  160080,  140218. 
140063,  140240.  140054.  140083,  140049.  140008, 

140295,  140065,  140122,  140200. 
160025.  160033,  140123,  160104.  140275.  140041, 

140218,  160013,  160062,  160080. 
140252,  140105,  140290,  140223,  140299,  140291. 

140117, 140292.  140200,  140295. 
140148,  140053,  140102.  140058.  140004,  140135, 

140166,  140141,  140271,  140199. 
140038,  140154,  140205,  140211,  140128,  140203, 

140030,  140174, 140217,  140029. 
140242,  140122,  140297,  140065,  140200,  140292, 

140231,  140295,  140276, 140240. 
140125.  140066.  140185.  140077.  260180.  140168, 

140070.  140002,  140187. 
140252,  140281,  140030,  140291,  140292,  140105. 

140154,  140299,  140223,  140200. 
140290,  140030,  140281,  140252,  140202,  140116. 

140105,  140130, 140223,  140299. 
140200.  140288,  140295,  140290.  140242.  140122, 

140240,  140008,  140252,  140297. 
140046,  140034,  140035.  140165.  140171,  140215. 

140037.  140138,  140069.  140055. 
140200.  140008.  140240,  140276.  140063,  140049. 

140251, 140083, 140117,  140054. 
140122,  140065,  140242,  140288.  140276.  140054. 

140200, 140240, 140063, 140295. 
140223,  140105,  140117,  140051.  140252.  140281. 

140251,  140080,  140010,  140114. 
150097,  150038.  150128,  150033.  150057.  150134. 

150112.  150032,  150074,  150024. 
150132,  150126,  150034,  150035.  150090.  150125. 

150008,  150004. 140079,  140191. 
150109.  150043.  150103.  150036.  150022,  150104, 

150072,  150010,  150007,  150078. 
150008,  150125,  140191,  140068.  140048,  140118. 

150090.  140250.  140079.  140181. 

150057,  150129,  150032,  150024,  150056,  150084. 
150014,  150136, 150128,  150027. 

150015,  150077,  150035,  150102.  230161.  150058, 

150012. 150099, 150029,  150034. 
150010,  150053,  150094,  150067,  150043,  150011, 

150072,  150059, 150105,  150113. 
150004,  150125,  140048,  140068,  140181,  150090. 

140191. 140177. 140118. 150034. 
180137,  180040,  180081,  180085,  180088,  150044, 

180014,  180130.  180123. 180037. 
150007.  150053,  150067,  150094,  150072,  150043. 

150011.  150105. 150059,  150113. 
150114.  150105,  150094,  150091,  150007,  150067. 

150010,  150063, 150075,  150053. 

150058,  150099,  150029,  230137,  230161,  150018. 
150110.  230125. 150026,  230199. 

150066,  140190,  150046,  150023,  140024,  150042. 
150061,  150050,  140031. 150060. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


160014 

liSOOIS 

150017 

1S0018 

1S0019 

150020 

1S0021 

1S0022 

150023 

150024 

150025 

150026 

150027 

1S0029 

150030 

150031 

150032 

150033 

150034 

150035 

150036 

150037 

150038 

150039 

150042 

150043 

150044 

150045 

150046 

160047 

150048 

150049 

150050 

150051 

150052 

15P053 


Wage  Index 


1.0029 
0.9227 
0.8713 
0.8899 
0.8396 
0.8467 
0.8726 
0.8457 
0.8076 
1.0029 
0.8448 
0.9014 
0.9188 
0.8921 
0.8139 
0.7703 
1.0029 
1.0029 
0.9930 
0.9487 
0.8316 
0.9993 
0.9530 
0.8654 
0.7114 
0.8789 
0.9458 
0.8899 
0.8245 
0.8713 
0.8371 
0.7810 
0.8268 
0.8048 
0.9017 
0.8871 


Provtder  name 


WINONA  MEMORIAL  HOSPITAL 

ST  ANTHONY  HOSPITAL  

LUTHERAN  HOSPITAL  OF  INDIANA  INC  

ELKHART  GENERAL  HOSPITAL 

ST  JOSEPHS  HOSPITAL  OF  HUNTINGBURQ 

GIBSON  GENERAL  HOSPITAL  

PARKVIEW  MEMORIAL  HOSPITAL  INC  

AMI  CULVER  UNION  HOSPITAL 

UNION  HOSPITAL  INC 

WILLIAM  N  WISHARD  MEMORIAL  HOSPITAL 

WELBORN  BAPTIST  HOSPITAL  

GOSHEN  GENERAL  HOSPITAL 

PUTNAM  COUNTY  HOSPITAL  

ST  JOSEPH  HOSPITAL  OF  MISHAWAKA  

HENRY  COUNTY  MEMORIAL  HOSPITAL  

JAY  COUNTY  HOSPITAL 

INDIANA  UNIVERSITY  HOSPITALS  

ST  FRANCIS  HOSPITAL  CENTER  

ST  MARY  MEDICAL  CENTER  

PORTER  MEMORIAL  HOSPITAL  

WHITE  COUNTY  MEMORIAL  HOSPITAL  

HANCOCK  MEMORIAL  HOSPITAL  

MORGAN  COUNTY  MEMORIAL  HOSPITAL 

CAMERON  MEMORIAL  COMMUNITY  HOSPITAL 

GOOD  SAMARITAN  HOSPITAL 

CLINTON  COUNTY  HOSPITAL 

FLOYD  MEMORIAL  HOSPITAL  

DEKALB  MEMORIAL  HOSPITAL  INC 

TERRE  HAUTE  REGIONAL  HOSPITAL  

ST  JOSEPH  MEDICAL  CENTER  

REID  MEMORIAL  HOSPITAL 

DUNN  MEMORIAL  HOSPITAL  

CLAY  COUNTY  HOSPITAL „ 

BLOOMINGTON  HOSPITAL 

SCOTT  COUNTY  MEMORIAL  HOSPITAL 

TIPTON  COUNTY  MEMORIAL  HOSPITAL 


Nearest  neighbors  In  proximtty  order 


150084.  150056.  150024,  150032 

150136,  150033,  150128,  150057 
150077.  150006,  150035,  150034 

230161.  150132.  150004,  150126 
150047.  150021.  150101.  150106 

150075.  150063,  360136,  360140 
150029.  150099,  150026,  150012 

150110.  230161.  230199,  230125 
150115.  150123.  150130.  150061 

150020,  150100,  150042.  150082 
140129.  150123,  150042,  150130 

150025,  150100,  150061,  150019 
150047.  150017.  150101.  150045, 

360136.  150075.  150091.  150073 
150104,  150043.  150103.  150109, 

150027,  150136.  140093.  150129 
150046.  150060.  150050,  140031 

150066.  140190,  140093,  150022 
150032,  150056,  150084,  150014 

150128,  150033,  150136,  150057 
150082.  150100,  180056,  150130 

180038.  150020,  150123,  140107 
150018.  150110.  150029,  150099, 

150133.  150058,  230096,  230015 
150050.  150005.  150057,  150038 

150023.  150046.  150129.  150032 
150099.  150012,  150058,  150018 

150110,  150026,  230125.  150076 
150089,  150088,  150113.  150037 

150064,  150048.  150054,  150085 
360058.  150085,  150114.  150054 

150106.  150089,  360044,  360032 
150024,  150056.  150084,  150014 

150074,  150033.  150136,  150057 
150128,  150074.  150032,  150024 

150014.  150129.  150136.  150057 
150035,  150002,  150132,  150126 

150090.  150004.  140079,  140191 
150034,  150002.  150132,  150126 

150090,  150004.  150015,  150077 

150072.  150078,  150095.  150003, 

150111.  150010.  150043,  150102 
150074.  150033,  150097,  150128 

150056.  150092.  150024.  150032 
150057.  150001.  150005,  150128 

150032,  150024,  150027.  150056 
150045.  150073,  230022.  150096, 

360140,  230037,  230113.  230015 
140024,  150061,  140129,  150020, 

140147.  150013.  150066.  150115 
150104.  150109.  150003,  150007 

150022.  150059.  150136.  150094 
150009.  180040.  180081.  180137 

180014.  180037,  180130.  180123 

150073,  360140,  150039.  150021 
360121,  360136,  150101.  150096 

150023.  150060,  150050,  140031 

150027.  140190,  150051.  140189 

150017.  150021.  150101.  150045 

150075.  150063,  360140,  360136 
150135.  150064,  360044,  150054 

150085.  150092,  360052,  360132 
150124.  150071.  150051.  150098 

150061.  150052.  150115,  150112 
150027,  150023,  150046,  150060 

150005,  150066,  150038,  150057 
150124,  150049,  150038,  150066 

150057.  150065,  150027,  150050 
150098.  150065,  150069,  150127 

150009.  180042.  180137,  180040 

150094.  150007,  150010.  150059, 

150043.  150104.  150136.  150011 


150129. 
150008, 
150091. 
150058. 
150070. 
150082. 
150106. 
150003. 
150013, 
150129, 
180122, 
150096, 
150060, 
230137. 
150135. 
150063. 
150129. 
150056. 
150125. 
150008. 
150109. 
150014. 
150033, 
230096. 
150123. 
150010. 
180088. 
150047. 
150013. 
150106. 
360046. 
150065. 
140031. 
150001. 
150044, 
150113, 


150074. 
150002. 
150045, 
230137, 
150071. 
140024. 
360140. 
150005. 
150027. 
150074, 
180015. 
150012. 
150022. 
230161, 
150092. 
150075. 
150128, 
150084. 
150008. 
150125. 
150067. 
150084, 
150051, 
360121, 
140190. 
150053. 
180085. 
150017, 
150066. 
150091. 
150030. 
150066, 
150013, 
150112, 
180138. 
150088, 
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150054  

0.8096 

150056  

1.0029 

150057  

0J974 

150058  

0.0099 

150059  

1.0396 

150060  

0.8192 

150061  

0.7366 

150062  

0.8143 

150063  

0.8594 

150064  

07908 

150065  

0.7924 

150066  

0.8066 

150067  

0.9097 

150069  

08266 

150070  

0.8145 

150071  

0.7625 

150072  

0.8308 

150073  ...„ 

0.8969 

150074  

1  0018 

150075  

0.8694 

150076  

0.8826 

150077  „. 

0.9197 

150078  „.. 

0.8695 

150079 

a9510 

150082 _ 

0.8448 

150084  

1.0029 
0.7794 

150085  „ 

150086  „.. 

0.9312 

150088 

a9246 

150088 

a8437 

150090 „. 

1.0098 

150091  „. 

0.8590 

150092 

0.7664 

150094 „ 

a8727 

150096 „._ 

0.7767 

150096  

0.8939 

Provider  name 


RANDOLPH  COUNTY  HOSPITAL  

METHODIST  HOSPTTAL  OF  INDIANA  INC  

KENORICK  MEMORIAL  HOSPITAL 

MEMORIAL  HOSPITAL  OF  SOUTH  BEND  

RIVERVIEW  HOSPITAL 

VERMILLION  COUNTY  HOSPITAL 

DAVIESS  COUNTY  HOSPITAL  

DECATUR  COUNTY  MEMORIAL  HOSPITAL 

WELLS  COMMUNITY  HOSPITAL  

FAYETTE  MEMORIAL  HOSPITAL  ASSOCIATION 


JACKSON    COUNTY-SCHNECK    MEMORIAL    HOS- 
PITAL 
GREENE  COUNTY  GENERAL  HOSPITAL  .„. 


DUKES  MEMORIAL  HOSPITAI 

THE  KINGS  DAUGHTERS  HOSPITAL  

PERRY  COUNTY  MEMORIAL  HOSPITAL 

ORANGE  COUNTY  HOSPITAL „ 

MEMORIAL  HOSPITAL „ 

MCCRAY  MEMORIAL  HOSPITAL „ 

COMMUNITY  HOSPITAL  INDIANAPOLIS  

CAYLOR-NICKEL  MEDICAL  CENTER 

HOLY  CROSS  PARKVIEW  HOSPITAL 

MEMORIAL  HOSPITAL  OF  MICHIGAN  CITY  .. 

JASPER  COUNTY  HOSPITAL  

HARRISON  COUNTY  HOSPITAL  

DEACONESS  HOSPITAL  INC 

ST  VINCENT  HOSPITAL  &  HEALTH  CENTER 

UNION  CITY  MEMORIAL  HOSPITAL  

DEARBORN  COUNTY  HOSPITAL  

ST  JOHNS  HEALTH  CARE  CORPORATION  ... 

BALL  MEMORIAL  HOSPITAL 

OUR  LADY  OF  MERCY  HOSPITAL 

HUNTINGTON  MEMORIAL  HOSPITAL  

RUSH  MEMORIAL  HOSPITAL  

MERCY  HOSPITAL  INC  

PULASKI  MEMORIAL  HOSPITAL  

VENCOR  HOSPITAL-LAGRANGE  ...„. 


Nearest  neighbors  In  proximity  order 


150085,  360044,  150031.  150089.  150048.  150135. 

150030,  360058,  150114,  150088. 
150024,  150084,  150032.  150014.  150129.  150074. 

150128,  150033,  150136.  150057. 
150038.  150005,  150128,  150032.  150024.  150033. 

150056,  150129.  150084.  150014. 

150012,  150099.  150029.  230137.  230161.  150018, 
1 501 1 0.  2301 25.  2301 99.  1 50026. 

150136.  150053,  150068.  150113.  150014.  150074. 

150084,  150094,  150129.  150056. 
150023.  140031.  150046.  150050.  150027.  140093, 

150022,  150013.  150005,  150066. 
150042,  150115,  150123.  150019.  150066.  140024. 

150020,  150013,  140129.  150071. 
150122.  150134,  150097,  150092.  150112.  150127. 

150064.  150001,  150086,  150065. 
150075.  150106.  150091.  150114.  150031.  150017 

150047,  150021.  150011,  150105. 
150092.  150135.  150048.  360046.  150030.  150122, 

150062,  150134,  360132.  150037. 
150127.  150052,  150112,  150098.  150069.  150049, 

150124,  150062,  150051,  150001. 

150013,  150061.  140190.  150046.  150051.  150042. 
150124,  150023.  150050.  150049. 

150072,  150105.  150010.  150111.  150007.  150011. 

150091.  150095,  150036.  150053. 
180042.  150052,  150127.  180138.  150065.  180065. 

150086,  150098.  150009,  180130. 
180094,  180038,  180015.  150130.  150019,  150079. 

180041,  150115,  150100,  180060. 
150098,  150049.  150124.  150115.  150019.  150079. 

150052,  150061.  150044.  150065. 

150067.  150036.  150010,  150111.  150095,  150007. 

150105.  150043.  150003.  150109. 
150045.  150096.  150039.  150101,  150021.  230096. 

150047,  360140,  150017.  150026. 
150056,  150084.  150014,  150033,  150024.  150032. 

150128,  150129,  150136.  150037. 
150063.  150106.  150091,  150114.  150017.  150031. 

150047,  150021,  150011,  150105. 
150110.  150102,  150111,  150029,  150099,  150012 

150058,  150133.  150095.  150006. 
150015.  150006.  150035.  150034.  150008.  230161, 

150002,  150132.  150004.  150125. 
150036,  150095.  140167,  150126.  150102,  150003, 

140155.  150002.  150109.  150132. 
180133,  180037.  150044.  180088,  180040.  180081. 

180137,  180085,  150009.  180014. 
150025,  150100,  180056,  150130,  150020,  150123, 

180122.  180015,  180038,  140107. 

150014,  150056,  150024.  150032.  150129.  150074. 
150033,  150128.  150136.  150057. 

150054.  360044.  150031.  360058.  150048.  150135, 

360149.  150089.  360184.  360174. 
360113,  360234.  360038,  360134,  360163.  360003, 

360016.  360179.  180035.  180045. 
150113.  150089.  150094,  150059.  150030.  150037. 

150053,  150136,  150074,  150114. 

150113,  150088.  150030.  150114.  150054.  150094. 

150031.  150011.  150085,  150053. 
150125,  140079.  150132.  150004.  150002,  140250, 

150126.  140191.  150008.  150034. 
150105,  150075,  150063,  150101,  150017.  150011. 

150047,  150021,  150106.  150067. 
150134,  150064.  150097.  150037.  150062.  150030. 

150122,  150135,  150048,  150001. 
150053,  150113,  150088.  150007.  150059,  150010, 

150089,  150011.  150114.  150136. 
150102.  150111.  150036.  150072,  150076.  150078. 

150067.  150110,  150006,  150133. 
230096.  150073.  150026,  150039.  230015,  150045, 

150018.  230022.  230190.  150101. 
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Provider  No. 

150097  

150098  

150099  

150100  

150101  

150102  

150103  

150104  

150105  

150106  

150109  

150110  

150111  

150112  

150113  

150114  

150115  

150122  

150123  

150124  

150125  

150126  

i50127  

150128  

150129  

150130  

150132  

150133  

150134  

150135  

150136  

160001  

160002  

liS0003  

160005  

160007  


Wage  irxJex 


0.9550 

0.9071 

0.8899 

0.8476 

0.8701 

0.8745 

0.8188 

1.0050 

0.7984 

0.8676 

0.8456 

0.8898 

0.7790 

0.8240 

0.8673 

0.8322 

0.7389 

0.7830 

0.8451 

0.7810 

1.0410 

0.9835 

0.7853 

1.0029 

1.0030 

0.8464 

0.9930 

0.8391 

0.8911 

0.8371 

1.0042 

0.8114 

0.7094 

0.6666 

0.6544 

0.8119 


Provider  name 


MAJOR  HOSPITAL  

WASHINGTON  COUNTY  MEMORIAL  HOSPITAL  

MICHIANA  COMMUNITY  HOSPITAL  INC  

ST  MARYS  MEDICAL  CENTER  

WHITLEY  COUNTY  MEMORIAL  HOSPITAL  

STARKE  MEMORIAL  HOSPITAL  

COMMUNITY  HOSPITAL  ASSOCIATION  INC  

WITHAM  MEMORIAL  HOSPITAL 

WABASH  COUNTY  HOSPITAL 

ADAMS  COUNTY  MEMORIAL  HOSPITAL  

LAFAYETTE  HOME  HOSPITAL  INC 

COMMUNITY  HOSPITAL  OF  BREMEN 

WOODLAWN  HOSPITAL 

BARTHOLOMEW  COUNTY  HOSPITAL 

COMMUNITY  HOSPITAL  OF  ANDERSON  

BLACKFORD  COUNTY  HOSPITAL  

MEMORIAL  HOSPITAL  &  HEALTH  CARE  CENTER  . 

MARGARET  MARY  COMMUNITY  HOSPITAL  

WIRTH  OSTEOPATHIC  HOSPITAL  

BEDFORD  MEDICAL  CENTER  

COMMUNITY  HOSPITAL 

ST  ANTHONY  MEDICAL  CENTER  INC 

JENNINGS  COMMUNITY  HOSPITAL  , 

COMMUNITY  HOSPITAL  SOUTH  INC  

WESTVIEW  HOSPITAL  

WARRICK  HOSPITAL  INC  

METHODIST  HOSPITALS.  INC 

KOSCIUSKO  COMMUNITY  HOSPITAL  INC 

NORTH  CLARK  COMMUNITY  HOSPITAL  

RICHMOND  STATE  HOSPITAL  

HUMANA  WOMENS  HOSPITAL  INDIANAPOLIS  

MARSHALLTOWN  MEDICAL  &  SURGICAL  CENTER 

HOLY  FAMILY  HOSPITAL 

SIOUX  VALLEY  MEMORIAL  HOSPITAL  

ST  ANTHONY  REGIONAL  HOSPITAL 

BELMOND  COMMUNITY  HOSPITAL 


Nearest  rieightwrs  in  proximity  order 


150134,  150001,  150092,  150037,  150062,  150033 

150128.  150112.  150074,  150032. 
150052,  150071,  150049.  150044,  150065,  150124 

150009.180040.180137,180081 
150012.  150029,  150058,  150018,  230137,  230161. 

150110.  150026,  230125,  230199. 
150025.  150082,  180056,  150130,  180015.  180038. 

150123.  150020,  180122,  180060. 
150133.  150047.  150017,  150021,  150091.  150073. 

150045.  150105,  150026,  150075. 
150076,  150095,  150006,  150110,  150111,  150015. 

150058,  150012,  150077,  150035. 
140093.  150003,  150109,  150022,  150043.  140167. 

150036.  150104,  150060,  150078. 

150043.  150136.  150129,  150022,  150005,  150059. 

150014.  150084.  150056,  150024. 
150091,  150067,  150011,  150111,  150101,  150072. 

150010.  150075.  150063,  150007. 

150075,  150063,  360071,  150017,  150021,  150047. 
150031,  360136,  360058,  150091. 

150003.  150043,  150103,  150036,  150022,  150104 
150072.  150010.  150007.  150078. 

150076.  150029,  150099,  150012,  150058.  150026 
150018,  150133,  150102,  150111 

150095.  150067,  150076,  150072,  150133,  150102. 

150105,  150110,  150036,  150101. 
150065,  150127,  150001,  150062,  150097,  150134 

150038,  150051,  150122,  150092 
150088.  150094.  150089.  150059,  150053,  150030. 

150037.  150114.  150136.  150011. 

150011.  150089.  150031,  150063,  150075,  150094. 
150054.  150113.  150091,  150088. 

150019,  150061,  150123,  150071,  150130,  150020. 
150042.  150070,  150124,  150049. 

150062,  150086,  150092,  150064,  150134,  360046, 
150127.  150097.  360113,  360234. 

150020,  150019,  150130,  140129,  150115,  150061. 
150042.  150082,  150100,  150025. 

150049,  150071,  150051,  150098,  150065.  150066. 

150061.  150115.  150052.  150112. 
150090.  150004.  150008,  140079,  140191,  150132. 

140250,  150002,  140118,  140068. 
150002,  150132,  150034,  150090,  150125,  150035. 

140079.  150008.  150004,  140250. 
150065,  150112,  150052,  150069,  150062,  150122. 

180042.  150134,  150098,  150097. 
150033.  150032.  150024,  150056,  150074,  150084. 

150014,  150129.  150057,  150136. 
150014,  150084,  150024,  150056,  150032,  150136. 

150074.  150128.  150033.  150005. 

150100,  150082,  150025,  150123,  180056,  180038. 
180015,  150019,  150020,  150070. 

150002,  150126,  150034,  150090,  150125,  150035. 
150008.  150004.  140079.  140191. 

150101,  150110,  150026,  150111,  150076,  150091. 
150105.  150073.  150018.  150029. 

150097.  150092.  150062.  150001.  150037,  150112. 

150122.  150033,  150128,  150064. 
150048,  150064,  360044,  150030,  150054,  360046, 

150085,  150092,  360052,  360132. 
150129,  150014,  150084,  150056,  150024,  150032. 

150074.  150033,  150059,  150128. 
160035,  160085,  160147,  160032,  160088.  160034. 

160030.  160067.  160040. 
160124.  240102,  160118,  160112.  240166.  240091. 

240158,  240171.  160071.  240201. 
160066.  160151.  160131,  160071,  160140,  160074. 

160126.  160112,  160091.  160109. 
160111,  160072,  160021,  160014,  160098,  160091, 

160018,  160131,  160031,  160075. 
160046,  160095,  160036,  160059,  160064,  160076. 

160141.  160152.  160034.  160143. 
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Provid«f  No. 


160008 
160009 
160012 
160013 
160014 
160016 
160018 
160020 
160021 

160023  . 

160024  . 

160025  . 

160026  . 

160027  . 

160028  . 

160029  . 

160030  . 

160031  . 

160032  .. 

160033  .. 

160034  . 

160035  .. 

160036  .. 

160037  .. 

160039  .. 

160040  .. 

160041  .. 

160043  .. 

160044  .. 

160045  .. 

160046  .. 

160047  .. 

160048  .. 

160049  .. 

160050  .. 

160051  ... 


Wags  Index 


0.7280 

0.7873 

0.9155 

0.9089 

0.6689 

0.7190 

0.7243 

0.6994 

0.7528 

0.6889 

0.8628 

0.8243 

0.8423 

0.7038 

0.9656 

0.9087 

0.8550 

0.7843 

0.8542 

0.8243 

0.7810 

0.8244 

0.8139 

0.8312 

0.7864 

0.8144 

0.7080 

0.6777 

0.7859 

0.9073 

0.7426 

0.9656 

0.6583 

0.8337 

a7122 

0.8517 


Provider  name 


KEOKUK  AREA  HOSPITAL 

DELAWARE  COUNTY  MEMORIAL  HOSPITAL 

WASHINGTON  COUNTY  HOSPITAL 

MUSCATINE  GENERAL  HOSPITAL  

CRAWFORD  COUNTY  MEMORIAL  HOSPITAL 

TRINITY  REGIONAL  HOSPITAL  

GUTHRIE  COUNTY  HOSPITAL  

ST  JOSEPHS  MERCY  HOSPITAL  

GREENE  COUNTY  MEOtCAL  CENTER  

VETERANS  MEMORIAL  HOSPITAL  „. 

IOWA  LUTHERAN  HOSPITAL „... 

ST  LUKES  HOSPITAL 

BOONE  COUNTY  HOSPITAL  

ST  JOSEPH  COMMUNITY  HOSPITAL  

MERCY  HOSPITAL  ...._ 

MERCY  HOSPITAL 

MARY  GREELEY  MEDICAL  CENTER  

SHELBY  COUNTY  MYRTUE  MEMORIAL  HOSPITAL 

SKIFF  MEDICAL  CENTER  

MERCY  HOSPITAL 

ELLSWORTH  MUNICIPAL  HOSPITAL 

GRUNDY  COUNTY  MEMORIAL  HOSPITAL  

FRANKLIN  GENERAL  HOSPITAL 

FLOYD  COUNTY  MEMORIAL  HOSPITAL  

CASS  COUNTY  MEMORIAL  HOSPITAL 

SARTORl  MEMORIAL  HOSPITAL  _ 

MERCY  HOSPITAL .„ 

CLARINOA  MUNICIPAL  HOSPITAL 

PELLA  COMMUNITY  HOSPITAL 

ST  LUKES  HOSPITAL  

COMMUNITY  MEMORIAL  HOSPITAL  

JENNIE  EDMUNDSON  HOSHTAL  

RINGGOLD  COUNTY  HOSPITAL  

CLARKE  COUNTY  PUBLKJ  HOSPITAL 

MAHASKA  COUNTY  HOSPITAL 

MERRILL  PKJNEER  COMMUNITY  HOSPITAL 


Nearest  neighbors  In  proximfty  order 


140081,  160122,  160057,  140015.  140159 

160054,260173.  160106. 
160086.  160119.  160135.  160063.  160103 

160093,  160045.  160079.  160129. 
160106.  160115.  160120,  160058.  160029 

160089,  160073,  160054,  160057. 
140218.  160033.  140280.  160104.  160025 

140123.  160058,  140275,  160012. 
160111.  160005,  160131,  160031.  160098 

160072,  160107,  160065.  160066. 
160152.  160076.  160123,  160046,  160142 

160026,  160021,  160007,  160091. 
160098.  160075.  160021.  160070.  160039 

160111.  160052,  160026.  160133. 
160077.  260128.  260062.  160060.  160113, 

160089,  260173,  160050,  260143. 
160075.  160005,  160018.  160072.  160026 

160111,  160098,  160016,  160030. 
160132,  160081,  240135.  520134.  160129 

160068,  240150.  520024.  160097. 
160102.  160083.  160082.  160101.  160133, 

160032.  160075.  160088.  160030. 
160104.  160033.  140280.  140123.  140275, 

160062,  140218.  160013.  160080. 
160123.  160030,  160075.  160088.  160021 

160133.  160101.  160016.  160083. 
160037.  160138,  160068.  160094.  160129, 

160081,  160135,  240150,  160132. 
160047.  280030,  280085.  280013.  280088, 

280040,  280081.  280105. 
160058.  160079.  160045.  160012.  160013, 

160103.  160120.  160093.  160119. 
160088.  160026.  160123.  160075.  160101 

160024.  160083.  160102.  160076. 
160098.  160111.  160039,  160014,  160065 

160005,  160028,  280047,  160018. 
160147.  160044.  160001.  160114.  160102 

160083,  160088,  160101.  160082. 
160104.  160025.  140280.  140123.  140275, 

140041.  160013.  140218.  160080. 
160085.  160036.  160035,  160076.  160046 

160088,  160001,  160030,  160123. 
160085.  160040,  160067.  160001.  160110 

160094.  160036,  16009Q. 
160034.  160007,  160085.  160046.  160035 

160059,  160076,  160094.  160037. 

160027.  160108.  160094.  160064.  160059 
160068,  160036,  160040,  160110 

160098.  160031.  160070.  160000.  160041 

160111.  160116.  160028.  160047. 
160110.  160067.  160094.  160035.  160138, 

160135.  160093.  160085. 
160116.  160043.  160090.  160070.  160048 

160092,  160052.  260050,  160049. 
160092.  160090.  160041,  260050.  160090 

160048,  160116,  280062,  280028 
160114.  160050.  160032.  160147.  160077 

160061.  160089.  160102,  160024 
160079.  160103.  160093.  160068.  160029 

160119,  160086,  160009.  160067. 
160007.  160076.  160152.  160036.  160095, 

160034,  160143.  160059,  160123. 

160028,  280030.  280065.  280013.  280068 
280081,  280040,  280105. 

160055,  160116,  160041,  160049,  260086 

160043,  260050,  160070.  160052. 
160055.  160061.  160052.  160113.  160116, 

160114.  160070.  160082.  16010Z 
160044.  160077.  160120,  160069,  160114, 

160032,  160061,  160115.  160060. 
240128.  160145.  240127.  430054.  160130 

160109.  430016.  430027.  160074. 


140069, 

160097. 

160013. 

160029. 

160091, 

160072. 

160005. 

160061, 

160123. 

160063. 

160052. 

140041. 

160076, 

160108, 

280060. 

160073. 

160133. 

160047. 

160024. 

160062. 

160007. 

160034, 

160064, 

160138, 

160018. 

160086, 

160039, 

260066, 

160120, 

160073, 

160016, 

280060. 

260109. 

160048, 

160147. 

160126, 


IMI 
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Appenojx  F.— PROPAC  Proposed  Nearest  Ne»ghbor  Wage  Index— ConUnued 


Provider  No. 
160052  

160054  

160055  

160056  

160057  

160058  

160059  

160060  „ 

160061  

160062  

160063  

160064  

160065 

160066 

160067  

160068  

160069  

160070  

160071  .„ 

160072  „.., 

160073 , 

160074  

160075  

160076  

160077  

160079  

160080  

160081  _. 

160082  ™ 

160083  

160085  ™ 

160086  

160088  

160089  _. 

160090  

160091  ..._ 


Wega  index 


aS635 
0.7418 
0.6595 
0.7667 
0.7460 
0.9087 
0.8420 
0.7477 
0.6SS8 
0.8281 
0.7022 
0.8420 
a9637 
0.6700 
0.8144 
0.6834 
0.7683 
0.7114 
0.6873 
0.7024 
0.9052 
0.6403 
0.8619 
0.7633 
0.7005 
0.9073 
0.8318 
a6873 
0.8628 
0.8628 
0.8193 
0.8212 
0.8494 
0.7036 
0.9066 
0.6962 


ProvkJer  name 


MADISON  COUNTY  MEMORIAL  HOSPITAL  

VAN  BUREN  CXXJNTY  MEMORIAL  HOSPITAL 

DECATUR  COUNTY  HOSPITAL  

JACKSON  COUNTY  PUBUC  HOSPITAL  „„... 

BURLINGTON  MEDICAL  CENTER  „ 

UNIVERSITY  OF  K)WA  HOSPITAL  ft  CLINIC 

NORTH  IOWA  MEDICAL  CENTER  _.... 

DAVIS  COUNTY  HOSPITAL  _ 

LUCAS  COUfWTY  MEMORIAL  HOSPITAL  ...„ 

DEWITT  COMMUNITY  HOSPITAL  „ „ 

CENTRAL  COMMUNITY  HOSPITAL  _ _ 

ST  JOSEPH  MERCY  HOSPITAL  „... 

COMMUNITY  MEMORIAL  HOSPITAL 

BUENA  VISTA  COUNTY  HOSPITAL 

COVENANT  MEDICAL  CENTER  _ _ 

HOWARD  COUNTY  HOSPITAL  

MERCY  HEALTH  CENTER _.... 

ADAIR  COUNTY  MEMORIAL  HOSPITAI ._ 

COMMUNITY  MEMORIAL  HOSPITAL  .„ 

STEWART  MEMORIAL  COMMUNITY  HOSPITAL  . 

MARENGO  MEMORIAL  HOSPITAL 

ORANGE  CITY  MUNJOPAL  HOSPITAL  

DALLAS  COUNTY  HOSPITAL 

HAMILTON  COUNTY  PUBUC  HOSPITAL 

MONROE  COUNTY  HOSPITAL  

MERCY  MEDICAL  CENTER 

SAMARITAN  HOSPITAL  SOUTH  _ 

WINNESHIEK  COUNTY  MEMORIAL  HOSPITAL  ... 

IOWA  METHODIST  fcCDICAL  CENTER 

MERCY  HOSPITAL  MEDICAL  CENTER 

ELDORA  COMMUNITY  HOSPITAL 

PEOPLES  MEMORIAL  HOSPITAL 

STORY  COUNTY  HOSPITAL 

OTTUMWA  REGIONAL  HEALTH  CENTER  

MONTGOMERY  COUNTY  MEMORIAL  HOSPfTAL 
LOWING  HOSPITAL  


Nearest  neighbors  In  progamity  order 


160070.  160049,  160116.  160133.  160082.  160083 
160101.  160102.  160024,  160018. 

160115,  260173.  160060,  160106,  160089,  160122. 
160008,  160012,  160057,  160120. 

160049.  160113.  160048.  160061.  260109,  160116. 

260128,  260082,  160052,  160020. 
160069,  160117,  140074,  520178,  160119,  520146, 

140229.  160097,  520110,  160103. 
160122,  140047,  160106,  140081,  160008,  140218 

140089,  140040,  140064. 

160029.  160079,  160046.  180012.  160073,  160013, 
160103,  160120,  160093,  160119. 

160064.  160141,  160108,  160095,  160007.  160037. 

160036,  240043.  160046.  240117. 
160089,  160020,  160054,  260173,  160077,  160115, 

260082,  260128,  160050,  260022. 
160113,  160114,  160049,  160077.  160020,  160055, 

160044,  160050,  260128,  160052. 
160080.  160104.  160025,  160033,  140123.  140275, 

140280,  140229.  140173. 
160097.  160132.  520134.  160129,  160009,  160135 

160023.  520146,  160138,  160081. 

160059.  160141.  160108.  160037.  160007,  160095, 
160036.  240043,  240117.  160046. 

280047,  280081,  160047.  280085,  280088,  280013 

160028,  280040,  280030. 
160003.  160091,  160131.  160142,  160072,  160112, 

160151,  160071.  160118.  160014. 
160110.  160040.  160094.  160035.  160086,  160093, 

160135,  160138.  160085. 
240150,  160081,  160027.  240105.  240135,  160023, 

160129,  160108,  160132,  160037. 
160117.  160056,  140074,  520178,  520146,  160097, 

520110,  160119,  140229,  160009. 

160116,  160052,  160041,  160018,  160030,  160098, 
160049,  160075,  160090,  160048. 

160151,  160112.  160126,  160130.  160124,  160003, 

160074.  240022.  160109,  160002. 

160091.  160005,  160021.  160111.  160016,  160142. 

160014.  160066.  160131,  160098. 
160045.  160079,  160093,  160058,  160029,  160147. 

160120,  160012,  160103,  160001. 
160109,  160126,  160140,  160145,  160134,  160151, 

160051,  160071.  160003,  160130. 
160026,  160021,  160018,  160133,  160123,  160101. 

160030.  160083.  160082.  160024. 
160016,  160123.  160046,  160034.  160026,  160152, 

160007.  160030.  160036.  160088. 
160020.  160089,  160050,  160061.  160114.  160060, 

160044.  160113.  160120,  260128. 
160045.  160103,  160093,  160058,  160029,  160073, 

160119,  160086,  160009,  160067. 
140173,  160062,  140229,  140043,  140041,  140275. 

160025,  140123,  160104. 

160023.  160068,  160132,  240135.  240150,  160129, 
160027.  160138.  160063,  520134. 

160083.  160024.  160102,  160101,  160133,  160052. 

160075.  160032.  160030,  160088. 

160024,  160082.  160102.  160101.  160133,  160052, 
160075,  160032,  160030,  160088. 

160034,  160035,  160001,  160036,  160068.  160030, 

160040,  160076,  160067. 
160135,  160009,  160093,  160067,  160110,  160040, 

160138.  160094.  160045. 

160030,  160026,  160123,  160001,  160085,  160101. 
160032,  160024,  160083,  160102. 

160060,  160077,  160115.  160050.  160120,  160054. 
160020.  160044,  160012,  160114. 

160002,  160043,  160041.  160039,  160028.  160047. 

160099,  280030,  280062,  280085. 
160072.  160066,  160131,  160005,  160142,  160014, 

160111.  160003.  160016.  160021. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  Index 

160092  

0.7523 

160093  

0.8201 

160094  

0.8123 

160095  

0.8141 

160097  

0.7613 

160098  

0.6822 

160099  

0.6657 

160101  

0.8628 

160102  

0.8628 

160103  

0.9036 

160104  

0.8243 

160106  

0.7517 

160107  

0.8204 

160108  

0.8513 

160109  

0.6410 

160110  

0  8118 

160111  

0.6763 
0  6820 

160112  

160113  

0  6496 

160114  

0.8542 

160115  

0.7121 

160116  

0.6998 

160117  

0  7683 

160118  

0.7053 

160119  

0.7946 

160120  

0.9206 

160122  

0.7325 

160123  

0  7596 

160124  

07234 

160126  

0  690S 

160129  

0.6763 

160130  

0.7087 

160131  

0  7838 

160132  

06896 

160133  

0.8628 

160134  

0.7364 

Provider  name 


SHENANDOAH  MEMORIAL  HOSPITAL 

VIRGINIA  GAY  HOSPITAL  

WAVERLY  MUNICIPAL  HOSPITAL  

HANCOCK  COUNTY  MEMORIAL  HOSPITAL  

QUTTENBERG  MUNICIPAL  HOSPITAL  

AUDUBON  COUNTY  MEMORIAL  HOSPITAL  

GRAPE  COMMUNITY  HOSPITAL 

BROADLAWNS  MEDICAL  CENTER  

DES  MOINES  GENERAL  HOSPITAL 

ANAMOSA  COMMUNITY  HOSPITAL  

DAVENPORT  OSTEOPATHIC  HOSPITAL  

HENRY  COUNTY  HEALTH  CENTER  

BURGESS  MEMORIAL  HOSPITAL 

MITCHELL  COUNTY  MEMORIAL  HOSPITAL  

COMMUNITY  HOSPITAL  AND  HEALTH  CENTER 

AUEN  MEMORIAL  HOSPITAL 

MANNING  GENERAL  HOSPITAL  

SPENCER  MUNICIPAL  HOSPITAL 

WAYNE  COUNTY  HOSPITAL  

KNOXVILLE  AREA  COMMUNITY  HOSPITAL  

JEFFERSON  COUNTY  HOSPITAL 

GREATER  COMMUNITY  HOSPITAL  

RNLEY  HOSPITAL  

PALO  ALTO  COUNTY  HOSPITAL  

JOHN  MCDONALD  HOSPITAL  

KEOKUK  COUNTY  HOSPITAL  

FT  MADISON  COMMUNITY  HOSPITAL 

STORY  CITY  MEMORIAL  HOSPITAL 

DICKINSON  COUNTY  MEMORIAL  HOSPITAL  

NORTHWEST  IOWA  HEALTH  CENTER  

PALMER  LUTHERAN  HEALTH  CENTER  

OSCEOLA  COMMUNITY  HOSPITAL 

HORN  MEMORIAL  HOSPITAL 

COMMUNITY  MEMORIAL  HOSPITAL  „., 

CHARTER  COMMUNITY  HOSPITAL 

HAWARDEN  COMMUNITY  HOSPITAL  


Nearest  neighbors  In  proximity  order 


160043,  160099.  160090,  280062,  260066,  280028, 

160041,  260050,  280051,  160028. 
160086.  160045,  160079.  160067.  160073.  160110, 

160040.  160009,  160103. 
160040.  160110.  160067.  160138.  160027.  160037. 

160135,  160035.  160086. 
160141.  160007.  160143,  160046.  160059.  160064. 

160152,  240162.  160036,  160118. 
160063,  520134,  520146.  160009.  160117,  160069. 

520178,  520114,  160132,  160056. 
160111,  160031,  160018,  160039,  160005.  160014. 

160021,  160070,  160072,  160075. 
280062.  160092.  280028,  260066,  280051.  160043, 

280052,  280107.  160090,  280017. 
160083,  160024.  160082,  160133.  160102.  160075. 

160052.  160030.  160088.  160032. 
160024,  160083,  160082,  160101.  160133.  160052. 

160032,  160075,  160088,  160030. 
160119,  160079,  160045,  160009.  160029,  160058. 

160093,  160056.  160086,  160117. 
160033,  160025.  140280,  140123.  140275,  160062, 

140041.  160013.  140218.  160080. 
160115.  160012.  160057.  160054,  160122.  160008. 

160120,  160089.  160013. 
280045.  280055,  280038,  280047.  160065.  160153, 

160014.  160146,  160131.  280077. 
160037.  160064,  160059,  240117.  160027.  240105, 

160068,  240043.  160141.  240150. 

160074.  160145.  160134.  160126.  160140.  160051. 

430054.  160151,  160130,  160071. 
160067,  160040,  160094,  160086.  160135.  160035. 

160138.  160093.  160027. 
160005.  160098,  160014.  160031.  160072.  160018. 

160021,  160091.  160039.  160131. 
160071.  160124.  160118.  160002.  160151.  240102. 

160003.  160130,  160126,  160066. 
160061,  160055,  160020,  260128,  260082.  160049 

160077,  260143,  160114,  160060. 
160044.  160061,  160050.  160077,  160032,  160102. 

160024.  160082.  160083.  160101. 
160054.  160106.  160089.  160012.  160120.  160060. 

160050.  260173.  160122.  160077. 

160070,  160041,  160052.  160048.  160049.  160039. 

160055,  160043,  160090,  160018. 
160069,  160056.  140074,  520178.  520146.  160097. 

160119.  520110.  140229.  160009. 
160002.  160112.  160143.  160142.  160124.  160152. 

240102,  240166,  160071.  160066. 
160103,  160009,  160056,  160045,  160079.  160117. 

160069,  160086,  160097,  140074. 

160050,  160089,  160012.  160115.  160044.  160073. 

160077.  160147.  160058.  160029. 
160008.  160057.  140081.  160106.  160054.  140089. 

140047.  160115.260173. 
160026,  160076.  160030.  160016.  160021.  160075. 

160088.  160034,  160046,  160072. 
160002.  240102.  240091.  160112.  160071,  240201, 

240022.  160118.  240158,  160130. 
160151,  160130.  160074.  160071.  160109.  160145. 

160051.  240127,  160140.  240022. 

160132.  160138.  160135.  160063.  160081.  160027, 

160023,  160068,  520134.  160086. 
160126,  240022.  240127.  160071.  160051.  160151. 

240128.  160145.  160124.  160109. 
160014.  160066.  160091.  160003,  160005.  160072. 

160111.  160107.  160140.  160153. 
160023.  160129.  160063.  160081.  520134.  160097. 

160138,  160135,  160068,  240135. 
160101.  160082.  160083,  160024.  160102.  160075. 

160052.  160030.  160088.  160032. 

160109.  160145.  160074.  160140.  430054.  430029. 
430057.  160051.  160126.  160146. 
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APPENDIX  F.— PROPAC  PROPOSED  NEAREST  Nejghbor  WAGE  INDEX— Continued 


Provider  Na 

180135  

160138  

160140  

160U1  „.. 

160142  

160143  

160145  

180146 „. 

160147  

160151  

160152  

180153  

170001  

170003  

170004  

170006  „ 

170008  

17tXX)9  

170010  

170011  

170012 

170013  

170014 

170015  

170016  

170017  

170018  

170019  

170020  

170021  

170022  

170023 

170024  

170025  

170026  „ 

170027  „ 


Wags  index 


0.8119 

0.8113 

0.7968 

0.8309 

0.7084 

0.7237 

0.8099 

0.798S 

0.7593 

a6663 

0.7187 

0.7965 

0.8376 

0.7316 

0.7361 

0.7S09 

0.6339 

0.9096 

0.7347 

0.7072 

0.7072 

0.7316 

0.9226 

0.6364 

0.8738 

0.9633 

0.7165 

0.9720 

0.9527 

0.7432 

0.8027 

0.7351 

0.6418 

a7309 

0.7637 

0.6289 


ProvWer  name 


MERCY  HOSPITAL  OF  FRANCISCAN  SISTERS  

COMMUNITY  MEMORIAL  HOSPITAL  

FLOYD  VALLEY  HOSPITAL 

FOREST  OTY  COMMUNITY  HOSPITAL  _.„ 

POCAHONTAS  COMMUNITY  HOSPITAL  

KOSSUTH  COUNTY  HOSPITAL  

HEGG  MEMORIAL  HEALTH  CENTER  


ST  LUKES  REGIONAL  MEDICAL  CENTER  

GRINNELL  GENERAL  HOSPITAL  

BAUM  HARMON  MEMORIAL  HOSPITAL 

HUMBOLDT  COUNTY  MEMORIAL  HOSPITAL 

MARIAN  HEALTH  CENTER  „ _.. 

NEWMAN  MEMORIAL  COUNTY  HOSPITAL  .... 

ST  ANTHONY  HOSPITAL  

HtAWATHA  COMMUNITY  HOSPITAL  

MT  CARMEL  MEDiCAL  CENTER  


CITIZENS  MEDICAL  CENTER 


ST  JOHN  HOSPITAL 


MERCY  HOSPITAL  INDEPENDENCE 
ST  JOHNS  HOSPITAL 


AS8URY-SAUNA  REGJONAL  MEDICAL  CENTER 


HAYS  MEDICAL  CENTER 


RANSOM  MEMORIAL  HOSPITAL 


MITCHELL  COUNTY  HOSPITAL 


ST  FRANCIS  HOSPITAL  &  MEDICAL  CENTER 

SUSAN  B  ALLEN  MEMORIAL  HOSPITAL 

FREDONJA  REGJONAL  HOSPITAL  

WILLIAM  NEWTON  MEMORIAL  HOSPITAL  

HUTCHINSON  HOSPITAL  CORPORATION  


BAXTER  MEMORIAL  HOSPITAL 


ATCHISON  HOSPITAL  _.. 


ST  CATHERINE  HOSPITAL 


REPUBLIC  COUNTY  HOSPITAL 
ST  LUKE  HOSPITAL  ._ 


SALEM  HOSPITAL  INC 


PRATT  REGIONAL  MEDICAL  CENTER 


Nearest  netghbort  in  pnxdmity  order 


160086.  160138,  160129.  160110.  160009.  160067. 

160063,  160094,  160040. 
160135.  160129,  160027.  160094.  160110.  160040, 

160086.  160067,  160132. 
160074.  160109.  160134.  160146.  160153.  160145, 

160003.  160126,  160151,  430029. 
160066,  160059,  160064,  240043.  160007,  160143. 

240136,  240162,  160046,  160108. 

160152.  160118.  160091.  160066.  160016.  160143, 
160072.  160112,  160003,  160046. 

160095,  16015i  160118.  160142.  160141.  160007. 

160046.  160002,  160016,  240162. 
160109.  430054.  160051.  160134,  160074,  160126 

160140.  160130.  430016,  240126 

160153.  160140,  430029.  280055.  160134,  280115. 
160107,  160074,  160109.  160003. 

160032.  160001.  160044.  160050.  160073,  160114. 

160120,  160088,  160035,  160102. 
160071,  160126.  160074.  160130.  160112.  160003, 

160109,  160145,  160140.  160124. 
160016.  160142,  160143.  160046,  160076.  160007. 

160095.  160118.  160123,  160072. 
160146.  160140.  280055.  430029.  280115.  160134, 

160107,  160074,  160109,  160003. 
170070.  170094.  170051.  170025.  170032.  170115. 

170014.  170035.  170026. 
170013,  170030,  170119.  170092.  170077.  170121 

170112.  170066  170033,  170031. 
170067,  170164.  280017.  170057.  170022.  170160 

280107.  260006,  260066,  280073. 
170098.  170043.  260073,  260013,  260007.  260001, 

170058.  170159.  260137.  170021. 
170134,  170069.  170063.  170097,  170060.  170064. 

170080. 
170133.  170131.  260062.  170022.  170146.  170148. 

260096,  260048,  260031,  260177. 
170073,  170145.  170018.  170120.  170106,  170159, 

170143.370018,  370021. 
170012,  170101.  170114,  170126.  170056.  170088. 

170105.  170115.  170074.  170026. 
170011.  170101,  170114,  170126.  170056.  170088. 

170105.  170115.  170074,  170026 
170003.  170030.  170119.  170092.  170077.  170121, 

170112,  170066  170031,  170033. 
170109.  170035,  170137.  170049.  170176  170094. 

170086,  170016  170104.  260016 
170095.  170168.  170041.  170056,  170126.  170024, 

280064,  170093,  280014.  170054. 
170086,  170137.  170131.  170160,  170128.  170014 

170045.  170133,  170044.  170009. 
170171.  170123.  170087.  170122.  170147.  170032. 

170103,  170144,  170051.  170025. 
170073.  170143,  170010,  170120,  170032.  170106, 

170116  170145,  170159. 
170150,  170039,  170140.  170171,  170087,  170152. 

370030,  170123,  170122. 
170144.  170075.  170105,  170103.  170052,  170038, 

170101,  170147,  170122.  170026. 
260001.  260007.  260137.  170043.  370004.  260053, 

170159,  260013.  170006. 
260006.  170131.  170009.  170133,  170067,  260090, 

170004,  260062.  170160,  170146. 
170100.  170085.  1701  ia  170139.  170108.  170174. 

170079,  170175.  170090. 
170095,  280050.  280064,  170168.  170076.  280001. 

170015,  170099.  170054.  280014. 
170051.  170026,  170115.  170103,  170075.  170105. 

170070.  170144,  170101,  170017. 
170025.  170051.  170075.  170103.  170105.  170115. 

170101.  170144,  170020.  170012. 
170038,  170125.  170053.  170052.  170102.  170170. 

170072.  170036.  170151.  170081. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  index 

■•70030  

0.7291 

170031  

0.7076 

170032  

0.7171 

170033  

0.7283 

170034  

0.6792 

170035  

0.8024 

170036  

0.6923 

170037  

0.8268 

170038  

0.7355 

170039  

0.9691 

170040  

0.9442 

170041  

0.6615 

170043  

0.7625 

170044  

0.7077 

170045  

0.8472 

170049  

0.9548 

170050 

0.6847 

170051  

0.7403 

170052  

0.9551 

170053  ... 

0  6918 

170054  

0.6972 

170055  

0.7045 

170056  

0.7186 

170057  

0.6707 

170058  

0.6671 

170060  

06445 

170061  

0.6168 

170062  

0.7302 

170063  

0.6175 

170064  

170066  

0.6366 
0.7202 

170067  

0.7445 

170068  

0.6934 

170069  

0.6233 

170070  

0.7251 

170072  

0.7193 

170073  

0.7198 

Provider  name 


Nearest  neighbors  In  proximity  order 


RUSSELL  REGIONAL  HOSPITAL 

GRAHAM  COUNTY  HOSPITAL 

GREENWOOD  COUNTY  HOSPITAL  

CENTRAL  KANSAS  MEDICAL  CENTER  

MINNEOLA  DISTRICT  HOSPITAL  

ANDERSON  COUNTY  HOSPITAL 

COMANCHE  COUNTY  HOSPITAL  , 

MEMORIAL  HOSPITAL 

DISTRICT  HOSPITAL  4— STAFFORD  

ST  LUKES  HOSPITAL  

UNIVERSITY  OF  KANSAS  MEDICAL  CENTER  ., 

OSBORNE  COUNTY  MEMORIAL  HOSPITAL  

MAUDE  NORTON  MEMORIAL  CITY  HOSPITAL 

DECHAIRO  HOSPITAL 

COMMUNITY  HOSPITAL  ONAGA  INC  

OL^THE  COMMUNITY  HOSPITAL  

ASHLAND  DISTRICT  HOSPITAL  

HOSPITAL  DISTRICT  1  RICE  COUNTY  

KINGMAN  COMMUNITY  HOSPITAL 

KIOWA  COUNTY  MEMORIAL  HOSPITAL  

CLAY  COUNTY  HOSPITAL 

MEADE  DISTRICT  HOSPITAL 

LINCOLN  COUNTY  HOSPITAL 

NEMAHA  VALLEY  COMMUNITY  HOSPITAL  

MERCY  HOSPITAL 


DECATUR  COUNTY  HOSPITAL 
PHILLIPS  COUNTY  HOSPITAL  .. 


ELLINWOOD  DISTRICT  HOSPITAL 
SHERIDAN  COUNTY  HOSPITAL 


CHEYENNE  COUNTY  HOSPITAL  

HOSPITAL  DISTRICT  2— NESS  COUNTY 


HORTON  COMMUNITY  HOSPITAL 
SOUTHWEST  MEDICAL  CENTER  .. 

RAWLINS  COUNTY  HOSPITAL 

MORRIS  COUNTY  HOSPITAL  

EDWARDS  COUNTY  HOSPITAL  .... 
WILSON  COUNTY  HOSPITAL  


170088.  170119. 


170003.  170013.   170112.   170092, 
170033.  170056.  170062.  170041 

170077,  170092.  170080.   170063, 
170013.  170003. 170060. 

170017,  170018.  170171,  170094, 

170073.  170116.  170051.  170106 
170062.  170112.  170125,  170119 

170088,  170003,  170072,  170013 
170050,  170175.  170055,  170173 

170072,  170090,  370108.  170139 
170014.  170094,  170116,  170109 

260034,  170049.  170001.  170137 
170050.  170053,  370108.  170034 

170173.  170072.  370080,  170175 
170142,  170128,  170044,  170074 

170114,  170070,  170115,  170016 

170125,  170027,  170062.  170033, 
170072.  170112.  170053. 

170140.  170152.  170019.  170150 

170123.  170122.  170151.  170124 
260138,  260031,  260112,  260048 

260107,  260027,  170146,  170104 
170093.  170015,  170092,  170168 

170030,  280014,  280056.  170003 
170021,  170159,  260001,  260007 

370004,  170120,  170098. 
170045,  170128,  170142,  170037, 

170074,  170054,  170057,  170099 
170044,  170160,  170128,  170057 

170164,  170113,  170067,  170016 
170176.  170104,  260016,  260107, 

260112.  260138,  260031,  170148 
170034,  170036,  370108.  170055, 

370082.  170173. 
170025,  170026,  170115,  170103 

170105,  170144,  170017.  170001 
170102,  170151,  170170,  170027, 

170124,  170147.  170122.  170144 
170072.  170036.  170027.  170173 

170175.  170125.  170038.  170090 
170142.  170095.  170074.  170037, 

170126,  170044,  170099,  170024, 
170034,  170050,  370082.  170068 

170175. 170036,  170089. 

170126,  170088,  170015,  170012 
170041,  170101.  170095.  170114 

170164.  280073.  280107.  170045 

170113.  170067.  170160.  170044 
260061,  170098,  170006,  260073 

260034,  170143,  170035,  260147 
170069,  280021,  170063,  170084,  1 
280102.  170084,  170093.  280056, 

170041,280014,280108. 
170033.  170112.  170125.  170038, 

170030,  170020,  170105,  170101 
170080,  170134,  170031,  170008 

170069,  170084. 
280082,  170097,  060053.  170069,  060037,  170008. 
170121,  170090,  170108,  170119,  170077,  170013, 

170003,  170173,  170072,  170080. 

170004,  170160,  170164,  170022,  170131,  280017, 
170057.  170045,  260006,  260090. 

170089,  370082,  170139.  170055,  370138,  170110, 

450534,  170166. 
170060,  170008,  280082,  280021.  170064,  170063, 

170097,  170134. 
170115.  170001.  170074.  170051.  170025.  170037, 

170142.  170128.  170114.  170026. 
170173.  170053.  170090.  170175.  170125.  170027, 

170038.  170.119.  170033,  170034. 

170018,  170010,  170143,  170120,  170145.  170106. 
170159.  170116,  170098,  170032. 


170084,  170061. 

170001,  170143. 

170038,  170030. 

170036,  170053. 

170058,  170143, 

170027,  170081. 

170045.  170054. 

170052.  170020. 

170087,  170147. 
260085.  170148. 
170056,  170061. 
260137,  170006, 
170160.  170113. 
170142.  170037, 
260027,  170040, 

170053.  170175. 

170075.  170070. 
170038.  170020. 
170034.  170050, 

170076.  170114, 

170139,  370108. 

170011,  170030, 

170004,  280017, 

170116,  260035. 

70008,  170031. 

170031,  170092. 

170088,  170119, 
170060,  170077. 
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II 


APPENDIX  F.— PROPAC  PROPOSED  NEAREST  NEIGHBOR  WAGE  INDEX— Continued 


Provider  No. 


170074 

170075 

170076 

170077 

170079 

170080 

170081 

170082 
170084 

170085 

170086 

170087 

170088 

170089 

170090 

170092 

170093 

170094 

170095 

170097  . 

170098  , 

170099  . 

170100  . 

170101  . 

170102  . 

170103  . 

170104  . 

170105  . 

170106  . 

170108  . 

170109  . 

170110  . 
170112 

170113  . 

170114  . 

170115  . 


Wage  index 


0.7429 

0.9525 

0.6315 

0.7184 

0.7017 

0.7119 

0.6415 

0.7097 
0.6324 

0.7281 

0.8738 

0.9601 

0.7314 

0.6820 

0.7273 

0.7226 

0.6114 

0.7198 

0.6356 

0.6164 

0.7129 

0.6181 

0.7142 

0.7411 

0.6482 

0.9591 

0.9524 

0.7648 

0.7299 

0.7177 

0.9079 

0.7284 

0.7290 

0.6306 

0.7396 

0.7322 


Provider  name 


GEARY  COMMUNITY  HOSPITAL 

MERCY  HOSPITAL  INC  

WASHINGTON  COUNTY  HOSPITAL 

TREGO  COUNTY-LEMKE  MEMORIAL  HOSPITAL 

HAMILTON  COUNTY  HOSPITAL 

GOVE  COUNTY  HOSPITAL 

KIOWA  DISTRICT  HOSPITAL  


GREELEY  COUNTY  HOSPITAL 
NORTON  COUNTY  HOSPITAL  . 


SCOTT  COUNTY  HOSPITAL  

STORMONT  VAIL  REGIONAL  MEDICAL  CENTER  

ST  JOSEPH  MEDICAL  CENTER  

ELLSWORTH  COUNTY  VETERANS  MEM  HOSPITAL 

STEVENS  COUNTY  HOSPITAL 

HODGEMAN  COUNTY  HEALTH  CENTER 

PLAINVILLE  RURAL  HOSPITAL  

SMITH  COUNTY  MEMORIAL  HOSPITAL 

COFFEY  COUNTY  HOSPITAL 

ST  JOSEPH  HOSPITAL 


NORTHWEST  KANSAS  REGIONAL  MEDICAL  CEN- 
TER. 
HOSPITAL  DISTRICT  1— CRAWFORD  COUNTY 


HOSPITAL  DISTRICT  1— WASHINGTON  COUNTY  .... 

KEARNY  COUNTY  HOSPITAL 

LINDSBORG  COMMUNITY  HOSPITAL  

MEDICINE  LODGE  MEMORIAL  HOSPITAL 

NEWTON  MEDICAL  CENTER 

SHAWNEE  MISSION  MEDICAL  CENTER  

MEMORIAL  HOSPITAL 

SEDAN  CITY  HOSPITAL 

LANE  COUNTY  HOSPITAL 

MIAMI  COUNTY  HOSPITAL 

BOB  WILSON  MEM  GRANT  COUNTY  HOSPITAL  

CLARA  BARTON  HOSPITAL 

COMMUNITY  MEMORIAL  HOSPITAL  

MEMORIAL  HOSPITAL 

HERINGTON  MUNICIPAL  HOSPITAL  


Nearest  neighbors  in  proximity  order 


170037,  170142.  170114,  170115,  170128,  170054 

170070,  170044,  170011,  170012. 
170144.  170103,  170105,  170026,  170020,  170025, 

170101.  170051.  170147.  170122. 

170099,  170113,  280001.  170024.  170054,  170095, 
280054,  280050.  170044. 

170080,  170031,  170121,  170013,  170003,  170092 
170063,  170066,  170119.  170108. 

170100,  170117.  170110.  170082.  170174,  170023 
060007. 

170077.  170063,  170031,  170134,  170121,  170108 

170066.  170008,  170013,  170092. 
370080.  370110.  170170,  170124,  170102.  170151 

170152.  170036.  170027.  170052. 
170174.  170079.  060043,  170085,  170100,  060007. 
170061,  280102,  170031,  170060,  170063,  280021 

280108,  170092,  280056. 
170108,  170174,  170023,  170082,  170100,  170134, 

170121,  170066. 
170016,  170137,  170131,  170160,  170128,  170014 

170045,  170133.  170009,  170044. 
170123.  170122.  170147.  170171.  170017.  170144. 

170103.  170039.  170140.  170019. 
170056,  170101.  170112.  170012,  170062,  170011 

170030,  170105,  170033.  170126. 
170068.  170139,  170110,  170166,  370138.  170117, 

370082,  170055. 
170173.  170175,  170072,  170066,  170121,  170108, 

170119,  170053.  170034.  170023. 
170003,  170013,  170031,  170077,  170030,  170041. 

170061.  170093,  170080,  170119. 
280056,  170041,  280014,  170061.  170168,  280102, 

280064,  170015.  170092. 
170035.  170116.  170001,  170014.  170032,  170143, 

170018,  170070,  170109. 
170024,  170015,  170054,  170168,  170126,  170076, 

280064,  280050,  170056,  170099. 
060037,  170064,  170008,  170134.  170069,  060043, 

280082. 
170006,  170058,  170043,  170120,  170159.  260073. 

170143.  260061.  170021.  260007. 
170076,  170113,  280001,  280054,  170054,  170024, 

280073,  280050,  170057. 
170023,  170079,  170110.  170117.  170139,  170174, 

170085,  170082. 
170105.  170012.  170011.  170075.  170026,  170088, 

170114,  170020,  170025,  170115. 
170170.  170151,  170124,  170081,  170052,  170152, 

170027,  170140,  170039,  370110. 
170144,  170075,  170026,  170122,  170147,  170123. 

170087,  170025,  170020,  170051. 
170040,  260107,  260138,  260016,  260112,  260027, 

260031,  170176,  170148,  170146. 

170101,  170075,  170026,  170020,  170144,  170103. 

170012,  170025,  170011.  170051. 

170010.  170145.  370018.  170073.  370012,  170018, 

170019,370021,  170150. 
170085,  170066,  170121,  170090,  170023,  170080, 

170174,  170077,  170134. 
170014,  170049,  170176,  260036,  170035,  170104, 

260016,  260190,  260034,  260107. 
170117,  170139.  170100.  170089,  170079,  170023, 

170068,  170166. 
170033,  170062,  170030,  170119,  170088,  170003. 

170013.  170125,  170038,  170056. 

170099,  170076,  170057.  280073,  280054,  170044, 

170045,280001,  170054. 
170074,  170011,  170012,  170115,  170126,  170054. 

170101.  170142.  170037.  170070. 
170070,  170114.  170051,  170025,  170074,  170026, 

170011,  170012,  170101,  170037. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


ProvtderNo. 

Wage  Index 

170116  

0.7261 

170117  

0.7075 

170119  

0.7358 

170120  

0.6899 

170121  

0.7218 

170122  

0.9601 

170123  

0.9601 

170124  

0  6158 

170125  

0.7387 

170126  

0.7089 

170128  

0.8709 

170131  

08960 

170133  

0.9144 

170134  

0.6223 

170137  

0.9204 

170139  

0  7473 

170140  

0.9691 

170142  

0.7059 

170143  

0.7081 

170144  

09552 

170145  

0.7412 

170146 

0.9402 

170147  

09634 

170148  

09402 

170150  

0.8480 

170151  

0.6482 

170152  

0.6626 

170159  

0.7616 

170160  

0.8731 

170164  

06684 

170166  

0.6672 

170168  

0.6357 

170170  

06426 

170171  

0.9597 

170173  

0.6928 

170174  

0.7055 

Provider  name 


ALLEN  CXXiNTY  HOSPITAL  

STANTON  COUNTY  HOSPITAL  

RUSH  COUNTY  MEMORIAL  HOSPITAL 

LABETTE  COUNTY  MEDICAL  CENTER  

GRISELL  MEMORIAL  HOSPITAL  

ST  FRANCIS  REGIONAL  MEDICAL  CENTER  

WESLEY  MEDICAL  CENTER 

HOSPITAL  DISTRICT  6-HARPER  COUNTY  

ST  JOHN  PRIMARY  CARE  HOSPITAL  

OTTAWA  COUNTY  HOSPITAL  

WAMEGO  CITY  HOSPITAL 

JEFFERSON  COUNTY  MEMORIAL  HOSPITAL 

CUSHING  MEMORIAL  HOSPITAL 

LOGAN  COUNTY  HOSPITAL 

LAWRENCE  MEMORIAL  HOSPITAL  

SATANTA  DISTRICT  HOSPITAL  , 

WELLINGTON  HOSPITAL  

ST  MARYS  HOSPITAL  

NEOSHO  MEMORIAL  HOSPITAL 

HALSTEAD  HOSPITAL 

COFFEYVILLE  REGIONAL  MEDICAL  CENTER  

PROVIDENCE  ST  MARGARET  HEALTH  CENTER 

RIVERSIDE  HOSPITAL  

BETHANY  MEDICAL  CENTER 

ARKANSAS  CITY  MEMORIAL  HOSPITAL 

HOSPITAL  DISTRICT  5-HARPER  COUNTY  

HOSPITAL  DISTRICT  1-SUMNER  COUNTY 

OSWEGO  MEMORIAL  HOSPITAL 

HOLTON  CITY  HOSPITAL  

SABETHA  COMMUNITY  HOSPITAL 

MORTON  COUNTY  HOSPITAL  

JEWELL  COUNTY  HOSPITAL  

HOSPITAL  DISTRICT  1-ATT1CA  

AUGUSTA  MEDICAL  COMPLEX  INC 

SPEARV1LLE  DISTRICT  HOSPITAL 

WICHITA  COUNTY  HOSPITAL  


Nearest  neighbors  in  prcndmHy  order 


170143.  170094.  170035.  170058.  170018,  170073. 

170098.  170120.  170032,  170014. 
170110,  170079.  170089,  170100,  170139,  170166 

060085. 
170013,  170003.  170112.  170033.  170066,  170121, 

170030,  170062.  170090.  170072. 
170159.  170073,  170043.  170010.  170098.  170143. 

170145,  170006,  170018.  170021. 
170066,  170077.  170108.  170119.  170080.  170013, 

170003.  170090.  170065. 
170123.  170147.  170087.  170171,  170144.  170103 

170017.  170039,  170140.  170019. 
170122.  170087.  170147.  170171.  170017.  170144. 

170103.  170039.  170140,  170019. 

170151.  170170.  170102.  170152.  170081.  170140 
3701 1 0.  1 70039.  1 70052,  370080. 

170038.  170027.  170033.  170062.  170072.  170112 
170053.170052.170020.170119. 

170011.  170012.  170056.  170114.  170095.  170015 

170054.  170088.  170101.  170074. 
170037.  170142,  170044.  170045,  170074.  170016 

170086.  170160,  170070.  170054. 

170009.  170133.  170022,  170137.  170160,  170067. 

170016.  170086.  170146,  170148. 

170009,  170131,  170146,  170148,  260062,  170022 
260096.  260048,  260031,  170040. 

170008.  170063,  170080.  170097.  170085,  170069 

170077,  170108. 
170086,  170016,  170049.  170131.  170176.  170014 

170104.  170133.  170009.  170146. 

170110.  170089.  170068.  170055.  170100.  170023, 
170117.  170034.370082. 

170039,  170152.  170019.  170150,  170087.  170147. 
170123,  170122.  170151.  170124. 

170037.  170128.  170044.  170074,  170054,  170045. 

170114.  170070.  170115.  170113. 
170116,  170018.  170073,  170120.  170098.  170010 

170058.  170094,  170159,  170006. 
170103.  170075.  170020.  170147,  170122.  170123 

170087.  170105.  170026.  170171. 

170010.  370021.  370018,  170073.  170120.  170159 
170106. 170018.  370065. 

170148.  260048.  260031.  170040.  260138.  260096 

260085.  260112.  170104,  260107. 
170122.  170123.  170087.  170171.  170144.  170103. 

170017,  170039.  170140.  170075. 

170146.  260048,  260031.  170040.  260138.  260085 
'  260096,  260112.  260107.  170104. 
170019.  170140.  170039.  370030.  370006.  170152, 

370133.  170106,  170087. 
170102,  170124,  170170,  170052,  170152,  170081. 

170140.  170039.  370110.  170027. 
170140.  170039.  370030.  170124.  170151.  170150. 

170102.  170170.  370006.  170019. 
170043,  170120.  170021.  370004,  170145.  170098. 

170006.  260001.  260007. 
170067.  170045,  170131.  170016.  170004.  170086 

170057,  170164,  170022.  170044. 
170057.  170004,  280017.  280107.  170067.  280073. 

170160.  170045.  280028.  260066. 
170089.  370138.  370146.  170117.  060085.  170068, 

170110. 
280064.  170015.  280014.  170024.  170093.  170095. 

170041.  280056.  280050. 
170102.  170151.  170124.  170081.  170052.  170152. 

370110.  170027.  370080.  170140. 
170017,  170087,  170123,  170122,  170147,  170103. 

170019.  170144.  170032.  170039. 
170175.  170072.  170090.  170053.  170034,  170066. 

170036.  170050.  170125. 
170082.  170085.  170100.  170079.  170023.  170108. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


170175 

170176 

180001 

180002 

160004 

160005 

160006 

160007 

160009 

160010 

160011 

160012 

160013 

160014 

160015 

160016 

180017 

180016 

180019 

180020 

180021 

180023 

180024 

180025 

180026 

180027 

180028 

180029 

180030 

180031 

180032 

180033 

180034 

180035 

180036 

180037  , 


Wage  Index 


0.7340 

0.9489 

0.9344 

0.7823 

0.7658 

0.7705 

0.7623 

0.8342 

0.8501 

0.8342 

0.7539 

0.9111 

0.7663 

0.9458 

0.8488 

0.9432 

0.7463 

0.7777 

0.8077 

0.7714 

0.7480 

0.8965 

0.7525 

0.8954 

0.7393 

0.7461 

0.7729 

0.7662 

0.8185 

0.7998 

0.7729 

0.7000 

0.6681 

0.9344 

0.8501 

0.9484 


Provider  name 


HUMANA  HOSPITAL  DODGE  CITY  

HUMANA  HOSPITAL  OVERLAND  PARK 
ST  LUKE  HOSPITAL 


WHITESBURG     APPALACHIAN     REGIONAL     HOS- 
PITAL. 
MUHLENBERG  COMMUNITY  HOSPITAL  


HIGHLANDS  REGIONAL  MEDICAL  CENTER 

JENKINS  COMMUNITY  HOSPITAL  

GOOD  SAMARITAN  HOSPITAL 

KINGS  DAUGHTERS  MEDICAL  CENTER 

ST  JOSEPH  HOSPITAL > 

MARYMOUNT  HOSPITAL  

HARDIN  MEMORIAL  HOSPITAL 

THE  MEDICAL  CENTER  AT  BOWLING  GREEN  

HUMANA  HOSPITAL  AUDUBON  

MERCY  HOSPITAL 

UNITED  MEDICAL  CENTER  SHELBYVILLE  

T  J  SAMSON  COMMUNITY  HOSPITAL  

ST  CLAIRE  MEDICAL  CENTER 

MEADOWVIEW  REGIONAL  HOSPITAL  

MIDDLESBORO  APPALACHIAN  REG  HOSPITAL 

PINEVILLE  COMMUNITY  HOSPITAL  

GRANT  COUNTY  HOSPITAL 

SPRINGVIEW  HOSPITAL 

FLAGET  MEMORIAL  HOSPITAL 

MARSHALL  COUNTY  HOSPITAL  

MURRAY-CALLOWAY  COUNTY  HOSPITAL 

MCDOWELL  APPALACHIAN  REGIONAL  HOSPITAL  .. 

ARH  REGIONAL  MEDICAL  CENTER  , 

JAMES  B  HAGGIN  MEMORIAL  HOSPITAL  

GARRARD  COUNTY  MEMORIAL  HOSPITAL  

OUR  LADY  OF  THE  WAY  HOSPITAL  

TRIGG  COUNTY  HOSPITAL r. 

WESTLAKE  CUMBERLAND  HOSPITAL 

ST  ELIZABETH  MEDICAL  CENTER  

OUR  LADY  OF  BELLEFONTE  HOSPITAL  

STS  MARY  &  ELIZABETH  HOSPITAL 


Nearest  r>e»ghbor$  In  proximity  order 


170173,   170090,   170034, 
170055,  170023,  170036, 


170049, 

170040 
180045 

360003 
180006 

180029 
180093, 

180033 
180078, 

160125 
490131. 

180044 
180067 

180092 
180036, 

360050 
180067 

180092 
180080, 

180021 
180025, 

150079 
180124 

440095 
180085 

180123 
180038, 

180041 
180138. 

180137 
180118 

180034 
180125, 

180046 
360129 

180018 
180021 

440079 
180020 

180043 
180065, 

180045 
180087, 

180099 
180024 

180030, 
180116, 

180121 
180026, 

180117, 
180032, 

180029 
180129 

180032 
180048 

180010 
180099, 

180136 
180028, 

180006 
180051. 

180095 
180134, 

180106 
180045 

360016 
360007 

180128 
180088. 


70104,  260016, 
260138.  260031. 
80035,  360163, 
360134.  360001, 
490010,  490027, 
490012,  180028, 
80041,  180060, 

180013,  180015, 
80032,  180028, 

180128,  180006, 
80002,  490010, 
490114,  180032. 
80010,  180103, 
180046,  180127, 

360007,  510055, 
360054. 

80103,  180007, 
180046,  180127, 

80043,  180115, 

180129,  180020, 
8OO70,  180133, 

180014,  180087. 
80120.  180075, 

180070,440078, 
80088.  180081, 

180037.  150009. 
80060,  150070, 

150025,  150082, 
80127.  180123, 

180081,  180040, 
80075.  180105. 

180108,440078. 

80053.  180064, 
180078,  180128, 

360116,  180053. 
180023.  180046. 

440057,  180063, 
180080,  440067. 
80063,  180050, 
440180,  180129, 
80079,  180101, 
180059,  180046, 
80025,  180030, 
180012,  180034, 
80012,  180133, 
180014.  180130. 
80027.  180104, 
140042,  180095, 
80116.  440132, 
180104,  440149. 

80044,  180005, 
180069,  180002, 
80002,  1«0028, 
490114,490010, 
80031,  180099, 
180067.  180136, 
80048,  180055. 
180062,  180103, 
80005,  180044, 
180029.490131, 

80054.  180026, 

180093.  180004. 
80047,  180087. 

180118.  180017. 
80001,  360163, 

360134.360113. 
80009,  510055, 

360054. 
80014,  180133, 


170072, 
170066. 
260107, 
260085. 
360179, 
360113. 
490114, 
180129. 
180051, 
180124. 
180044. 
180029. 
490001, 
180029. 
180136. 
180049. 
510007, 

180136, 
180049. 
180063, 
440180. 
180094, 
180088. 
180066, 
180004. 
180137, 
150044. 
150130, 
160094. 
180130. 
180088. 
180013, 
180070. 
180059, 
180058. 
180059, 

440180, 
180043. 
440057, 
490012. 
180042, 
360153. 
180062, 
180031. 
180016, 
180085. 
180102. 
180117. 
180033, 
180102. 
180006. 
510077. 
180006, 
490027. 
180072, 
180007. 
180030, 
180010. 
180078. 
180002. 
180027, 
440149. 
180108, 
180024. 
360179, 
360001. 
510007. 


180081. 
180137,  150009,  180130,  180123. 


170053, 
260027. 
360016, 
490001. 
180066. 
510077. 
490027. 
180072. 
360008, 
180072, 
180132. 
180024, 
180017, 
180040, 
180056. 
180014, 
180124, 
180019. 
180079. 
180050, 
180080, 
180035, 
180048. 
180037. 
180033, 
440061, 
180078, 
180043. 
180024, 
180049, 
510077. 
440035, 
180062, 
360038, 
360008. 
180040, 


170050, 
260112, 
360038, 
490131. 
180054. 
180069, 
180028, 
180101. 
180128, 
180101, 
180055, 
180037, 
180118, 
180130, 
150100. 
180085. 
180047. 
180092, 
360236, 
440033, 
440079, 
180001, 
180047. 
180123, 
180054, 
440182, 
490131. 
180050. 
180103, 
180115, 
180069. 
180121. 
180126, 
360003, 
360050, 
180085. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


PiovktefNo. 

Wage  Index 

180038  

0.8488 

180040  

0.9458 

180041  

0.7704 

180042  

0.8154 

180043  

0.7494 

180044  

0.7578 

180045  

0.9344 

180046  

0.8310 

180047  

0.7329 

180048  

0.7727 

180049  

0.8179 

180050  

0.7447 

180051  

0  7102 

180053  

0.7528 

180054  

0  7302 

180055  

0  7523 

180056  ...„ 

0.8496 

180058  

0.8122 
07885 

180058  

180060  

08364 

180062  

07306 

180063  

0.7583 

180064  

0  8016 

180065  

0.8077 

180066  

07558 

180067  

0.8342 

180069  

0  7668 

180070  

07793 

180072  

08353 

180075  

0.7710 

180078  

0.7769 

180079  

0  8312 

180080  

0  7611 

180081  

0.9458 

180065  

09468 

180067  „. 

0.7521 

Provider  name 


owensboro-daviess  county  hospital 

jewish  hospital  „ 

ohio  county  hospital  

carroll  county  memorial  hospital  

memorial  hospital  inc  

the  methodist  hospital  of  kentucky  inc 

st  luke  hospital  west  _ 

bourbon  general  hospital  

jane  todd  crawford  memorial  hospital 


EPHRAIM  MCDOWELL  REGIONAL  MEDICAL  CEN- 
TER. 
PATTIE  A  CLAY  HOSPITAL  


HARLAN  APPALACHIAN  REGIONAL  HOSPITAL 

JENNIE  STUART  MEDICAL  CENTER  INC 

FLEMING  COUNTY  HOSPITAL  „„ 

CALDWELL  COUNTY  HOSPITAL 

BEREA  HOSPITAL „ „ 

COMMUNITY  UNITED  METHODIST  HOSPITAL 

MARCUM  ft  WALLACE  MEMORIAL  HOSPITAL  

NKJHOLAS  COUNTY  HOSPITAL , 

MCLEAN  COUNTY  GENERAL  HOSPITAL  INC 

CASEY  COUNTY  WAR  MEMORIAL  HOSPITAL  

KNOX  COUNTY  HOSPITAL 

MARY  CHILES  HOSPITAL 

OWEN  COUNTY  MEMORIAL  HOSPITAL „„ 

LOGAN  MEMORIAL  HOSPITAL 

UNIVERSITY  OF  KENTUCKY  HOSPITAL  _. 

WILLIAMSON  APPALACHIAN  REGKXAL  HOSPITAL 

GRAYSON  COUNTY  HOSPITAl,  „ „ 

WOODFORD  MEMORIAL  HOSPITAL 

ALLEN  COUNTY  WAR  MEMORIAL  HOSPITAL  

PAUL  B  HALL  REGIONAL  MEDICAL  CENTER  ..„ 

HARRISON  MEMORIAL  HOSPITAL  „ 

BAPTIST  REGIONAL  MEDICAL  CENTER 

METHODIST  EVANGELICAL  HOSPITAL  

ST  ANTHONY  MEDICAL  CENTER  

TAYLOR  COUNTY  HOSPITAL 


Nearest  neighbors  in  progdnMy  order 


180015.  180060.  150070,  150130.  150100.  180056. 

180041,  150025.  150082.  180094. 
180081.  180137.  180088.  180085,  150009,  180014. 

180037.  150044.  180130,  180123. 

180060,  180004,  180015,  180038,  180070,  180093. 

180094,  150070,  180013,  180124. 
150069,  180065,  180138,  180023,  150052.  150127. 

150086.  180016,  180127,  180130. 
180011,  180129,  180063,  180080,  180021,  180029. 

180050,  180115,  180020.  180058. 

180028,  180032,  180069.  510077.  180006,  180006. 

490131,  490127,  180078,  180002. 
180001,  180035,  360163.  360179,  360038,  360003, 

360016,  360134,  360113.  360001. 
180079.  180059.  180092.  180101,  180007,  180067, 

180136,  180064,  180010,  180103. 
180087,  180034,  180118,  180134,  180024,  180017. 

180062,  180108,  180012,  180105. 
180030.  180099,  180031,  180062,  180055,  180049 

180024,  180072,  180103,  180115. 
180055,  180058,  180031,  180092.  180136,  180103, 

180067,  180010,  180007.  180099. 
180021.  490012,  440079,  180129,  180020,  180063. 

490114,  440057.  180002.  180029. 
180033,  440035,  180054,  180004,  180066,  180093, 

440065,  440149,  180026,  180027. 
180059,  180019,  180018.  180079.  180064.  360129, 

180046,  360116,  180092,  180125. 
180033,  180095,  180121.  180061.  180093.  180026, 

140005,  180004,  180104,  180102. 
180049,  180031,  180115,  180058,  180099,  180048 

180030,  180092.  180136.  180011. 
150025.  150100.  150082.  180122.  150130,  180015. 

180038,  180060,  140107.  150123. 

180049,  180055,  180092,  180064,  180115,  180031, 

180136,  180103,  180067.  180099. 
180079,  180046,  180053,  180064.  180019.  180092. 

180101.  180018.  180007.  180136. 
180015,  180038,  180093,  180041,  180004.  180066, 

150100.  150025.  180122,  150082. 
180099.  180134,  180087,  180132,  180034,  180048, 

180024,  180031,  180047.  180115. 

180021,  180080,  180020,  180043,  180011,  180050. 

440180,  180129,  440057.  440033. 
180092.  180046,  180059,  180136.  180018,  180058, 

180053,  180007.  180067.  180049. 
180023,  180042,  180127,  180101,  180138.  180079. 

180016,  150069,  180072,  180046. 
180120,  180124.  180013.  440065.  440095.  180004, 

180051.  440035,  180075.  440003. 

180007,  180010,  180103.  180136,  180072,  180101. 

180092,  180046,  180127.  180049. 
510077.  180044,  510048,  510004,  510035.  180032. 

490127,  180005.  180028,  180078. 
180094,  180012,  180118.  180041,  180013.  180017. 

180124,  150070,  180047,  180038. 

180010.  180103,  180067,  180007.  180127,  180136. 
180101,  180030,  180046.  180092. 

440078.  180120.  180124.  440095.  180013.  180017. 

440196,  180105,  440003.  180118. 
180005,  180032,  180128,  180125,  180028,  180044. 

510077,  180069,  510048,  510004. 

180046,  180059,  180101,  180023,  180007,  180053 
180067,  180010,  180092.  180103. 

180011,  180063.  180043,  180021,  440180,  180132, 
180020,  180115,  440052.  180126. 

180040,  180137,  180088.  180085.  150009.  180014. 

180037,  180130,  150044.  180123. 
180137.  180081.  180040,  180088,  180014,  150009, 

180130,  180123,  180037.  150044. 

180047.  180024.  180034.  180062,  180134.  180118. 

180025.  180048,  180099,  180012. 
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AppEh4c«x  F.— PROPAC  Proposed  Nearest  ^4E1QHB0R  Wage  Index— Continued 


PfovkJerNo. 

Waga  index 

180088  „. 

0.9458 

-[60002   

0.8268 

180093  

0.7497 

180094  

0.8236 

180095  

0.7367 

180099  

0.7691 

180101  

0.8355 

180102  

0.7330 

180103  

0.8342 

180104  

0.7362 

180105  

0.6388 

180106  

0.6200 

180108  „.. 

0.6215 

180115  

0.7589 

»80116  

0.7386 

180117  

0.7130 

180118  ...„ 

0.7445 

180120  

0.8169 

180121  

0.7285 

180122  ...- 

0.8397 

180123  

0.9458 

180124  

0.7704 

180125  

0.7623 

180126  

[ 

0.7327 

►80127  _.. 

0.8348 

180128  -.. 

0.8735 

180129  

0.7410 

180130  

0.9458 

180132  

0.7465 

180133  

09484 

180134  

0.7160 

180136  

0.8342 

180137  

0.9458 

180138  

0.9294 

190001  

0.8374 

190002  ...  „„ 

0.8209 

Provider  name 


NORTON  HOSP/KOSAW  CHILDRENS  HOSPITAL  -... 

CLARK  REGIONAL  MEDICAL  CENTER 

REGIONAL  MEDICAL  CENTER-HOPKJNS  COUNTY  .. 

BRECKINRIDGE  MEMORIAL  HOSPITAL „ _.. 

CRITTENDEN  COUNTY  HOSPITAL  

FORT  LOGAN  HOSPITAL 

HCA  SCOTT  GENERAL  HOSPITAL  . 

LOURDES  HOSPITAL  „ „.„ 

CENTRAL  BAPTIST  HOSPITAL 

WESTERN  BAPTIST  HOSPITAL 

MONROE  COUNTY  MEDICAL  CENTER  

CLINTON  COUNTY  HOSPITAL  INC  

CUMBERLAND  COUNTY  HOSPITAL" 

ROCKCASTLE  HOSPITAL  

COMMUNITY  HOSPITAL 

PARKWAY  REGIONAL  HOSPITAL _ „.... 

CAVERNA  MEMORIAL  HOSPITAL 

FRANKLIN-SIMPSON  MEMORIAL  HOSPITAL _.... 

LIVINGSTON  COUNTY  HOSPITAL  INC  _... 

UNWN  COUNTY  METHODIST  HOSPITAL  _ 

HUMANA  HOSPITAL  SUBURBAN  

HCA  GREENVIEW  HOSPITAL  

MORGAN  COUNTY  APPALACHIAN  REG  HOSPfTAL  . 

WAYNE  COUNTY  HOSPITAL  INC 

HCA  KINGS  DAUGHTERS  MEMORIAL  HOSPITAL 

HUMANA  HOSPITAL  LOUISA 

MARY  BRECKINRIDGE  HOSPITAL 

BAPTIST  HOSPITAL  EAST  

HUMANA  HOSPITAL  LAKE  CUMBERLAND  

HUMANA  HOSPITAL  SOUTHWEST  

RUSSEa  COUNTY  HOSPITAL  „ ™. 

HUMANA  HOSPITAL  LEXINGTON  _.... 

HUMANA  HOSPTTAL  UNIVERSITY  OF  LOUISVILLE  .. 

TRl  COUNTY  COMMUNITY  HOSPITAL  „ 

WASHINGTON  ST  TAMMANY  REG  MEDICAL  CEN- 
TER 
LAFAYETTE  GENERAL  MEDICAL  CENTER  ._ 


Nearest  neighbors  In  proxiivilly  order 


180061.  180040.  180137,  180085 

180037.  180130.  150044.  180123 
180136,  180064.  180046,  180007 

180010.  180049,  180101.  180058 
180060.  180004.  180054,  180095 

180051.  180015.  180038.  180056 
150070.  180070,  18001^  150079 

180015.  180133.  180060,  180037 
180121,  140005.  180054,  180122 

180102,  140042,  180033,  140210 
180031.  180048.  180030,  180055 

180049.  180024.  180132,  180136 
180007,  180010,  180067,  180103 

180136.  180127.  180079.  180092 
160104,  140042,  180026,  180121 

180095,  180027.  180054.  140170 

180067,  180010,  180007.  180136 

180092.  180046.  180127,  180049 

180102,  140042,  180026.  180116 
180095.  180027.  180054.  180117 

440141.  180108.  440078,  440087 

180106.  440187.  440196.  440186 
180108,  180126,  440141.  440083 

180105,  180034,  440052.  440087 
180106.  180105.  440141.  180034 

440187.  180017,  180047.  440083, 
180056,  180011,  160089.  180031 

180058.  180062.  180048.  180080 
180026,  180027.  180117.  180104 

440130,  440061.  440132.  180033 
440130,  440061,  180116,  180027 

440132.  180026.  440072,  440177 

180017,  180047,  180013.  180070 

180087.  180075.  180105.  180108 
440095.  180066,  180075,  1P0124 

440003.  440194.  440078.  440196 
180095,  140006.  180064,  180104 

180026.  180122.  180033.  140210 
180056.  180095,  150025.  150082 

140005.  140210.  140107,  180093 
180130,  180014.  180086.  180137 

180088.  150009.  180037,  150044 
180013,  180120.  180075,  180066 

180118,  180070,  440078,  440065 

180018,  180078.  180005.  180064 
180058.  180028.  180053,  180092 

180106,  180134,  180132.  180108 

180034.  180062,  180080,  440141 

180072.  180016,  180101.  180010 

180103.  180136,  180065,  180138 
510055,  180078,  510007,  180009 

180005.  180125.  510077. 
180029.  180043.  180060.  180002 

490012,  180011,  490114.  180006 
180123,  180014,  180065,  180137 

180088,  150009.  180037.  150044 
180126.  180062.  180115.  180134 

180099.  180034.  180055.  180031 
180037.  180088.  180014.  180081 

180137,  150009.  180123.  180130 
180034.  180126,  180062.  180108 

180047,  180106.  180024.  180105 

180103.  180067,  180007.  180010 
180101,  180046.  180049,  180127 

180040,  180081.  180085.  180088 

180130,  180037,  180123.  150044 
180016.  180130,  180123,  150009 

180137.  180040.  180081.  180042 
190096,  190049.  250023.  2501 17 

190177.  250107,  190147.  190010 
190206.  190102.  190006.  190196 

190119,  190110,  190034,  190044 


180014. 
180067. 
180041, 
180038. 
180093. 
180062, 
180072. 
180116, 
180072, 
180121. 
180017. 
440187. 
180134. 
180132. 
180102. 
260113. 
180124. 
440065. 
180102, 
140246. 
180081. 
180017. 
180128. 
440052. 
180007. 
180036. 
180021. 
180081. 
180011. 
180040. 
180132. 
180092. 
150009. 
180085. 
190045. 
190136. 


150009. 
180103, 
180122. 
180041, 
180104. 
180115. 
180046. 
140005. 
180101. 
140005. 
180075. 
180134, 
180126. 
180049. 
140042, 
440182. 
180034, 
180013. 
140042. 
150100. 
180040. 
440095. 
180032. 
440083. 
180067. 
360007, 
180063. 
180040. 
180060. 
180085, 
180067. 
180072. 
180014. 
160014. 
250140. 
190012. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  index 

190003  

0.7753 

190004  

0  8267 

190005  

0.8478 

190006  

0.8209 

190007  

0.8188 

190008  

0.8331 

190009  

0.8639 

190010  

0.9113 

190011  

0.7714 

190012  

0.8112 

190013  

0.7828 

190014  

0.7283 

190015  

0.9649 

190017  

0.7519 

190018  

0.7719 

190019  

0.8730 

190020  

0.8513 

190023  

0.7547 

190025  

0.7332 

190026  

0.8639 

190027  

0  7779 

190029  

0.9569 

190033  

0.7771 

190034  

0.7788 

190035  

0.8478 

190036  

0.8674 

190037  

0.8357 

190039  

0.8643 

190040  

0.9463 

190041  

09118 

190043  

0.7756 

190044  

0  8061 

190045  

0.9065 

190046  

08641 

190047  

0.6576 

190048  

0.8813 

Provider  name 


DAUTERIVE  hospital  INC 

THIBODAUX  HOSPITAL  &  HEALTH  CENTERS 

CHARITY  HOSPITAL  OF  NEW  ORLEANS 

UNIVERSITY  MEDICAL  CENTER  

NATCHITOCHES  PARISH  HOSPITAL 

TERREBONNE  GENERAL  MEDICAL  CENTER  . 
HUEY  P  LONG  REGIONAL  MEDICAL  CENTER 
LALLIE  KEMP  REGIONAL  MEDICAL  CENTER  .. 

E  A  CONWAY  MEMORIAL  HOSPITAL 

RAYNE  BRANCH  HOSPITAL  

W  CALCASIEU  CAMERON  HOSPITAL  

LAKEWOOD  HOSPITAL 

SEVENTH  WARD  GENERAL  HOSPITAL  

OPELOUSAS  GENERAL  HOSPITAL  

FRANKLIN  FOUNDATION  HOSPITAL  

ST  FRANCES  CABRINI  HOSPITAL  

LANE  MEMORIAL  HOSPITAL  

E  S  PIKE  MEMORIAL  HOSPITAL 

SAVOY  MEDICAL  CENTER  

RAPIDES  GENERAL  HOSPITAL 

ST  PATRICK  HOSPITAL  

ST  JAMES  PARISH  HOSPITAL 

WELSH  GENERAL  HOSPITAL 

ABBEVILLE  GENERAL  HOSPITAL  

HOTEL  DIEU  HOSPITAL 

OSCHSNER  FOUNDATION  HOSPITAL  

SOUTH  CAMERON  MEMORIAL  HOSPITAL  

WEST  JEFFERSON  MEDICAL  CENTER 

SLIDELL  GENERAL  HOSPITAL 

SCHUMPERT  MEDICAL  CENTER 

ABRAM  KAPLAN  MEMORIAL  HOSPITAL  

AMERICAN  LEGION  HOSPITAL 

ST  TAMMANY  PARISH  HOSPITAL  

TOURO  INFIRMARY 

SABINE  MEDICAL  CENTER  

LADY  OF  THE  SEA  GENERAL  HOSPITAL  


Nearest  neighbors  In  proxinvty  order 


190054.  190034.  190196.  190002.  190205.  190102. 

1S0006,  190136.  190018,  190043. 
190109,  190008.  190155.  190183,  190029,  190014, 

190120,  190193.  190207. 

190176.  190138.  190035.  190075.  190135,  190162. 
190187.  190158.  190046.  190036. 

190205,  190102,  190002,  190196,  190136,  190012, 

190119,  190110,  190044,  190034. 
190134,  190047,  190090.  190118.  190083.  190130, 

190164.  450700.  190026. 
190183,  190109.  190004.  190048,  190014,  190155, 

190029,  190193.  190039. 
190026.  190019,  190099.  190148.  190145,  190106, 

190130.  190164.  190090. 
190147.  190198,  190015,  190103,  190023.  190049, 

190177,  190045,  190202,  190020. 
190125,  190160,  190197,  190178,  190151.  190116. 

190140,  190190,  190184,  190086. 
190044,  190006.  190205,  190102.  190196.  190110. 

190002,  190043.  190136,  190053. 
190201.  190027.  190161.  190060.  190186,  450005, 

190033.  190133,  190037,  450123. 
190018.  190155,  190004,  190008,  190183,  190120, 

190109,  190029.  190054.  190003. 
190198.  190010.  190177,  190045.  190147,  190202. 

190103,  190193,  190207,  190049. 
190191,  190119.  190110,  190167.  190078.  190025. 

190136,  190102,  190006,  190205. 
190014.  190054.  190003.  190155,  190120,  190034. 

190004.  190131.  190196,  190002. 

190026.  190009,  190099.  190148,  190145,  190106. 

190164.  190167.  190130. 
190122.  190199.  190065.  190128.  190059.  190202. 

190142,  190064,  190103,  190131. 
190103,  190147,  250049,  190049.  190010,  250097. 

250107,  250088,  190198,  190015. 
190167,  190078,  190106.  190017.  190191,  190110, 

190133,  190148,  190119.  190044. 
190009.  190019.  190099.  190148.  190145.  190106. 

190164,  190130.  190090. 
190060.  190161.  190201.  190013,  190186.  190033. 

190133.  450005,  190053,  190037. 
190193,  190120.  190207,  190155,  190004.  190206, 

190109, 190182.  190146. 
190053.  190133.  190060,  190161.  190027.  190201. 

190044.  190013, 190012,  190078. 
190043.  190196.  190003.  190054.  190002.  190006. 

190205.  190102.  190012,  190044. 
190005,  190176.  190138.  190075.  190135.  190158. 

190187,  190046.  190162.  190036. 
190092,  190075,  190135,  190035,  190182,  190005, 

190176,  190136,  190158,  190046. 

190201.  190161.  190060.  190027.  450096.  450005. 

190013.  450123.  450518.  450514. 
190046.  190158.  190187.  190135.  190152,  190035, 

190005.  190176.  190138.  190036. 

190204,  250117,  190200,  190124,  250045.  190045. 

190177,  190175, 190185,  190162. 

190127,  190115,  190112.  190098,  190111,  190194. 

190113,  190189, 190071,  190144. 
190034,  190044.  190012,  190196,  190006.  190002, 

190205.  190102.  190053.  190003. 
190012.  190053.  190110.  190043.  190006.  190196. 

190205.  190102,  190002.  190078. 

190177.  190015.  190198.  190040.  250117.  190204. 
190010.  190095.  190001.  190049. 

190158.  190135.  190187.  190039.  190035.  190005. 

190176,  190138. 190075.  190036. 
190007.  450700.  190164,  190134.  190118,  i50473. 

190090.  190050. 
190183.  190008.  190109.  190039.  190152,  190004. 

190046.  190158.  190187. 


IMI 


Federal  Register  /  Vol.  58,  No.  100  /  Wednesday.  May  26.  1993  /  Proposed  Rules  33511 


APPENOix  F.— PROPAC  Proposed  Nearest  Nekshbor  Wage  fNDEx— Continued 


Providar  hkx 


190049  

190060  .„ 

190053  

190054  „ 

190059  

190060  

190064  

190065  _. 

190071  _ 

190075  „ 

190077  „, 

190078  

190081  

190083  

190066  ...„ 

190068  _. 

190089  

190090  

190092  

190096  

190098  

190099  

190102  

1*0103  

190106  

190109  

190110  ..._ 

190111  

190112 

190113 _... 

190114 

190115  _. 

190116  

190118  

190119 __. 

190120  „. 


WagaindM 


0.8468 

0.7729 

0.7587 

0.7753 

0.8516 

0.7779 

0.8625 

0.8619 

0.9118 

0.8479 

0.7886 

0.7186 

0.7222 

0.7434 

0.7729 

0.8519 

0.6905 

0.6823 

0.B755 

0.8374 

0.91 18 

0.8424 

0.8209 

0.7948 

0.7746 

0.8719 

0.8148 

0.9118 

0.9118 

0.9118 

0.7303 

0.9118 

a7643 

0.9O3O 

0.8253 

0.8838 


Pnovictor  name 


RIVERSIDE  MEDICAL  CENTER  

BEAUREGARD  MEPWKDRIAL  HOSPITAL  

JENN1h46S  AMERICAN  LEGION  HOSPITAL 

IBERIA  GENERAL  HOSPITAL  A  MEDICAL  CENTER  . 

POINTE  COUPEE  GENERAL  HOSPITAL 

LAKE  CHARLES  MEMORIAL  HOSPITAL  

OUR  LADY  OF  THE  LAKE  REGIONAL  MED  CENTER 

BATON  ROUGE  GENERAL  MEDICAL  CENTER  

NORTH  CADDO  MEMORIAL  HOSPITAL  

MERCY  HOSPITAL 

TRI  WARD  GENERAL  HOSPITAL  

MOOSA  MEMORIAL  HOSPITAL  

WEST  CARROLL  PARISH  HOSPITAL 

JACKSON  PARISH  HOSPITAL  

LINCOLN  GENERAL  HOSPITAL 

HUMANA  HOSPITAL  SPHINGHILL 

RIVERLANO  MEDICAL  CENTER  

HUMANA  HOSPITAL  WINN  PARISH 

ELMWOOD  MEDICAL  CENTER 

BOGALUSA  COMMUNITY  MEDICAL  CENTER  

LOUISIANA  STATE  UNIVERSITY  HOSPITAL 

HUMANA  HOSPITAL  MARKSVILLE  

OUR  LADY  OF  LOUROES  REGKJNAL  MED  CENTER 

ST  HELENA  PARISH  HOSPITAL  

HUMANA  HOSPfTAL  OAKDALE  ...„ 

ST  ANNE  GENERAL  HOSRTAL 

ACAD«A  ST  LANDRY  PARISH  HOSPITAL  

WILLIS  KNIGHTON  MEDKJAL  CENTER 

HK3HLAN0  HOSPITAL  

BOSSIER  MEDTCAL  CENTER 

HOMER  MEMORIAL  HOSPITAL  

DOCTORS  HOSPITAL  INC  

MOREHOUSE  GENERAL  HOSPITAL 

DESOTO  GENERAL  HOSPITAL  

ST  LUKE  GENERAL  HOSPITAL  

PREVOST  MEMORIAL  HOSRTAL  


Nearest  neighbors  In  proximity  order 


190095,  190001.  190147,  190023.  250107.  190010 

190103,  190045.  250049.  190177. 
190166.  190164,  190186,  190106,  190133.  450573 

190013,  190027.  450700.  190060. 
190033,  190044,  190012,  190133.  190078.  190043 

190110.190060.190161.190027. 
190003.  190034.  190196.  190018,  190002  190205 

190102,  190006.  190136.  190043. 
190142.  190199,  190020.  190122.  190065  190128 

190064,  190202,  250088,  190131. 
190161,  190027,  190201,  190013,  190033  190186 

190053.  190133,  450005.  190037. 
190128.  190065.  190202,  190122.  190131  190207 

190020.  190120.  190059.  190199. 
190128.  190122.  190064.  190202.  190131.  190020 

190207.  190059.  190120.  190142. 
190189.  190112.  190127,  190041,  190098  190115 

190113,190111,190194,190144. 

190035,  190005,  190176,  190138,  190135,  190092 
190162,  190036.  190158.  190046. 

190170.  190114.  190086.  190165.  190132.  040088 

190178.  190160.  190197.  190125. 
190025.  190110.  190167.  190191.  190017.  190044 

190012.190133,190053.190119. 
190208,  190149,  250079,  190116,  040105  190151 

040024,  190156.  190178.  190197. 
190086.  190165.  190090,  190011,  190160  190184 

190190,  190130.  190125.  190134. 
190165.  190083.  190077.  190170.  190160,  190125 

190011.190197.190114.190178. 
190132.  040067.  190114.  190144,  190113,  450615 

190112,190115,190127.190041. 
250084,  250122,  250060,  190145,  250068  250035 

190130.  190140.  190190.  190184. 
190130.  190083.  190007.  190184,  190145*190190 

190134,  190086.  190009. 

190036.  190182.  190075.  190146.  190035,  190005 

190176.  190135.  190138,  190158. 

190001.  190049.  250023.  250117.  190045  250140 

190177,  250107.  190147,  190010 

190111.  190194.  190041.  190127.  190115  190112 
190113.  190189.  190071.  190144. 

190148.  190019.  190009.  190026.  190167.  190106 

190025.  190145.  190142. 
190205.  190006.  190002,  190196,  190136,  190012 

190119,  190110.  190044.  190034. 
190147.  190023.  190010,  190198,  250049  190049 

190020,  190199,  250088,  190015. 
190025.  190167.  190133.  190148.  190078.  190050 

190017,  190019.  190191.  190099. 
190008.  190183.  190004.  190029,  190048  190193 

190206.  190155.  190039. 
190191.  190078.  190012.  190017.  190119,  190044, 

190006.  190102,  190206.  190002. 
190194.  190098.  190041.  190127.  190115.  190112. 

190113.  190189.  190071.  190144. 
190115.  190127.  190041.  190098,  190111,  190194. 

190113,  190189.  190071.  190144, 

190112.  190115.  190127,  190041,  190098,  190194 
190111.  190189.  190071.  190144. 

190132.  190165.  190144.  190077.  190088.  190086. 

190170.  040067.  040088,  190113. 
190112.  190127.  190041.  190098.  190194.  190111. 

190113,  190189.  190071.  190144. 
190178.  190197.  190125.  190160.  190151,  190011 

190170.  190149.  040024,  190081. 
190134.  190071.  450473.  190189,  190098,  190111, 

190194,  450210.  190041.  190127. 
190136.  190191.  190017.  190110.  190102.  190205. 

190006.  190002,  190196.  190012. 
190207.  190155.  190029.  190131.  190064,  190004. 

190202.  190128.  190193.  190065. 
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Appendix  R— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provktef  No. 

Wage  Index 

190122  

0.8594 

190124  

0.8556 

190125  

0.7725 

190127  

0.9118 

190128  

0.8625 

190130  

0.6630 

190131  

0  8655 

190132  

07303 

190133  

0  7576 

190134  

0  8789 

190135  

0  8641 

190136  

0.7948 

190138  

0  8478 

190140  

0  7762 

190142  

0.8499 

190144  

0  8964 

190145  

0.8391 

190146  

0  8770 

190147  

0  8766 

190148  

0  8416 

190149  

0  7647 

190151  

0.7614 

190152  

0  8665 

190155  

0  8689 

190156  

0.6881 

190158  

0  8641 

190160  

0  7725 

190161  

0  7779 

190162  

0.8550 

190164  

0.8576 

190165  

0.7252 

190166  

0  7812 

190167  

07204 

190170  

0.7711 

190173  

0  8426 

190175  

0.8487 

Provider  name 


EARL  K  LONG  MEMORIAL  HOSPITAL 

PENDLETON  MEMORIAL  METHODIST  HOSPITAL  ... 

ST  FRANCIS  MEDICAL  CENTER  INC 

PHYSICIANS  AND  SURGEONS  HOSPITAL  INC  

WOMANS  HOSPITAL  

HARDTNER  MEDICAL  CENTER 

RIVER  WEST  MEDICAL  CENTER 

NORTH  CLAIBORNE  HOSPITAL 

ALLEN  PARISH  HOSPITAL 

L  S  HUCKABAY  MEMORIAL  HOSPITAL 

SOUTHERN  BAPTIST  HOSPITAL  

GARY  MEMORIAL  HOSPITAL  

EYE  EAR  NOSE  AND  THROAT  HOSPITAL 

FRANKLIN  PARISH  HOSPITAL  

WEST  FELICIANA  PARISH  HOSPITAL  

MINDEN  MEDICAL  CENTER  INC 

LASALLE  GENERAL  HOSPITAL 

E  JEFFERSON  GENERAL  HOSPITAL  

HOOD  MEMORIAL  HOSPITAL 

BUNKIE  GENERAL  HOSPITAL 

RICHLAND  PARISH  HOSPITAL  DELHI  

RICHLAND  MEDICAL  CENTER  

MEADOWCREST  HOSPITAL 

ASSUMPTION  GENERAL  HOSPITAL 

MADISON  PARISH  HOSPITAL  

ST  CHARLES  GENERAL  HOSPITAL 

GLENWOOD  REGIONAL  MEDICAL  CENTER  

DR  WALTER  O  MOSS  REGIONAL  HOSPITAL 

UNITED  MEDICAL  CENTER  NEW  ORLEANS  

BYRD  MEMORIAL  HOSPITAL  

BIENVIUE  GENERAL  HOSPITAL  

MERRYVILLE  GENERAL  HOSPITAL 

HUMANA  HOSPITAL  VILLE  PLATTE  

0.7711  f  UNION  GENERAL  HOSPITAL 


Nearest  neighbors  In  proximtty  order 


JO  ELLEN  SMITH  MEMORIAL  HOSPITAL 
CHALMETTE  GENERAL  HOSPITAL 


190065,  190128.  190202,  190064,  190020,  190131. 

190059,  190207,  190199.  190142. 
190200,  190175.  190185,  190162,  190173.  190075, 

190138.  190176,  190005.  190035. 
190160,  190011.  190197.  190178.  190151.  190116. 

190170.  190086,  190140.  190190. 
190041.  190115.  19011?.  190098.  190111.  190194, 

190113,  190189,  190071.  190144. 
190065.  190064,  190202,  190122.  190020,  190131, 

190207.  190120.  190059.  190199. 
190184.  190145.  190190.  190090.  190140,  190083. 

190089.  190011.  190009. 

190064.  190065,  190128.  190207.  190120,  190202, 

190122,  190155.  190020.  190029. 
190114.  190088.  040067,  190077,  190144,  040088, 

190165,  190170.  190086.  190113. 
190033,  190053.  190078,  190025.  190106,  190060, 

190027,  190161,  190186.  190201. 
190118.  190007.  190071.  190047.  190189.  190083 

190090.  190098.  190041.  190127. 

190158.  190046.  190035.  190187.  190005,  190176. 

190138,  190075,  190036.  190039. 
190102.  190205,  190002,  190006,  190119,  190196. 

190110.  190012,  190191,  190003. 
190176,  190005,  190035,  190075,  190162,  190135 

190187,  190158,  190046.  190036. 
190190.  190184.  190151.  190011.  190125.  190160. 

190130.  190197.  190156.  190149. 

190059,  190199,  190020.  190122,  250088,  190065, 
190128,  190202,  190064,  190103. 

190071.  190114.  190113.  190189.  190165,  190112. 

190115.  190127, 190041.  190098. 
190130,  190089.  190184.  190190,  190009,  190026 

190090.  190019,  250084. 
190182,  190092,  190036,  190206,  190075,  190035 

190005,  190135,  190176,  190138. 
190010.  190103,  190023.  190198.  190015.  190049. 

190045.  190177.  250049.  190020. 
190099.  190167.  190025.  190106,  190019,  190026. 

190009,  190017,  190191,  190078. 
190151,  190081,  190208.  190156.  190116,  190197. 

190178.  190125.  190011.  190160. 
190149.  190197.  190011.  190125.  190116.  190160. 

190140.  190178.  190156.  190081. 
190173.  190187,  190039,  190046,  190158,  190135. 

190138. 190176,  190005,  190035. 
190120,  190004.  190029.  190014.  190207,  190018. 

190131.  190109, 190008.  190193. 

250031.  250032.  190149.  190151.  190208.  250068. 

190140.  190081.  250079.  190116. 
190046.  190135.  190187.  190035.  190005.  190039. 

190176.  190138.  190075.  190036. 
190125,  190011,  190197.  190178.  190116.  190151. 

190170.  190086.  190140.  190190. 

190060.  190201.  190027.  190013,  190033.  190186. 
190053,  190133.  450005.  190037. 

190138.  190176.  190005.  190035.  190075.  190173. 

190187. 190185.  190135.  190158. 
190050.  190166.  190047.  450700.  190106.  450573. 

190019. 190026.  190009. 
190086.  190114.  190144.  190083.  190077.  190170. 

190132.  190071.  190160.  190189. 

190050.  190186.  450573.  190164.  190013.  190133. 

190027.  450570.  190060.  190201. 
190025.  190017.  190191,  190078,  190148.  190110. 

190106,  190119,  190133,  190012. 
190077.  190178,  190197,  190086.  190160.  190116. 

190125,  190011.  190165,  040024. 
190185,  190162,  190187,  190152.  190138,  190176 

190005,  190175.  190035.  190046. 
190185.  190173.  190162.  190200.  190124.  190138. 

190176.  190005. 190152.  190187. 


IMI 
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Provider  No. 

190176  

190177  

l|a0178  

190182  

190183  

190184  

190185  

190186  

190187  

190189  

190190  

190191  

190193  

190194  

190196  

190197  

190198  

190199  

190200  

190201  

190202  

190204  

190205  

190206  

190207  

190208  

200001  

200002  

200003  

200006  

200007  

200008  

200009  

200012  

200013  

200015  


Wage  index 


0.8478 

0.9065 

0.7679 

0.8770 

0.8331 

0.7780 

0.8392 

0.7734 

0.8390 

0.9118 

0.7780 

0.7519 

0.9675 

0.9118 

0.7780 

0.7643 

0.8957 

0.8499 

0.8556 

0.7779 

0.8684 

0.9463 

0.8209 

0.8603 

0.8809 

0.6821 

0.8923 

0.9356 

0.8886 
0.9424 

0.9433 

0.9478 

0.9478 

0.8437 

0.9073 

0.9191 


Provider  name 


TULANE  MEDICAL  CENTER  HOSPITAL  

HIGHLAND  PARK  HOSPITAL  

STERLINGTON  HOSPITAL  INC 

LAKESIDE  HOSPITAL  

SOUTH  LOUISIANA  MEDICAL  CENTER 

CITIZENS  MEDICAL  CENTER  

DE  LA  RONDE  HOSPITAL  INC 

DEQUINCY  MEMORIAL  HOSPITAL  

NEW  ORLEANS  GENERAL  HOSPITAL 

RIVERSIDE  COMMUNITY  HOSPITAL  

CALDWELL  MEMORIAL  HOSPITAL  

DOCTORS  HOSPITAL  OF  OPELOUSAS  

RIVER  PARISHES  HOSPITAL  

WILLIS  KNIGHTON  MEDICAL  CENTER-SOUTH 

WOMENS  AND  CHILDRENS  HOSPITAL  

HCA  NORTH  MONROE  HOSPITAL 

WESTPARK  COMMUNITY  HOSPITAL  

VILLA  FELICIANA  CHRONIC  DISEASE  HOSPITAL 

HUMANA  HOSPITAL  NEW  ORLEANS  

HUMANA  HOSPITAL  LAKE  CHARLES 

MEDICAL  CENTER  OF  BATON  ROUGE 

NORTHSHORE  REGIONAL  MEDICAL  CENTER  .... 

HAMILTON  MEDICAL  CENTER  HOSPITAL  

AMI  ST  JUDE  MEDICAL  CENTER 

AMI  RIVERVIEW  MEDICAL  CENTER 

EAST  CARROLL  PARISH  HOSPITAL 

ST  JOSEPH  HOSPITAL 

MILES  MEMORIAL  HOSPITAL 


MILLINOCKET  REGIONAL  HOSPITAL 
ST  ANDREWS  HOSPITAL 


NORTHERN  CUMBERLAND  MEMORIAL  HOSPITAL 

MERCY  HOSPITAL 

MAINE  MEDICAL  CENTER  

REDINGTON  FAJRVIEW  GENERAL  HOSPITAL  

WALDO  COUNTY  GENERAL  HOSPITAL 

KENNEBEC  VALLEY  MEDICAL  CENTER  


Nearest  neightxxB  In  proximity  order 


190138.  190005,  190035. 
190187.  190158.  190046. 

190045,  190015.  190198. 
250117,  190095.  190001. 

190116,  190197,  190160. 

190151,  190149.  190077, 
190146,  190092,  190036, 

190135, 190005.  190176, 
190008.  190109.  190004. 

190029.  190193.  190039. 
190190.  190140.  190130, 

190145.  190090,  190151, 
190175.  190173.  190162, 

190005.  190200.  190187. 
190013.  190027.  190060. 

190050.  190133.  450005. 

190046,  190158,  190135, 
190035.  190039.  190173. 

190098.  190127.  190112, 

190111.  190194.  190113. 
190184,  190140,  190130, 

190145,  190090,  190151, 
190017,  190119,  190110, 

190136,  190102,  190006, 
190206,  190029,  190146. 

190075.  190135.  190035. 
190111,  190098,  190041, 

190113.  190189.  190071, 
190002,  190006,  190205, 

190034,  190043,  190003, 
190125,  190160,  190178, 

190170,  190086.  190149, 
190015,  190010,  190147, 

190202,  190049.  190128, 
190142,  190020,  190059, 

190065,  190128,  190202, 
190124,  190175.  190185. 

190138.  190176,  190005, 
190161,  190027,  190060, 

450005,  190037,  190053. 
190128.  190064.  190065. 

190131.  190120.  190198. 
190040.  250117,  250045. 

190177.  190175.  190185. 
190102.  190006,  190002, 

190119,  190110,  190044, 
190146,  190182,  190092, 

190035,  190193,  190005. 
190120,  190064,  190131, 

190155,  190065,  190122, 
190081.  250079,  190149, 

040105,250031,250119. 
200033.  200050.  200051. 

200038.  200062.  200039. 
200006.  200021,  200063, 

200034,  200024,  200013. 

200062,  200066.  200023. 
200021.  200002.  200025. 

200015,  200024,  200008. 
200032,  300015,  200024, 

200009,  200008,  200016, 
200009,  200017,  200043, 

200040,  200021,  200024, 
200008,  200017,  200043, 

200040,200021,200024, 
200041,  200039,  200028, 

200013,200016,200001. 

200063,  200051,  200039, 
200041,200028,200002, 

200041,  200039,  200002, 
200037,  200044,  200025. 


190075, 
t90036. 
190040, 
190049. 
190125, 
190086. 
190206, 
190138. 
190048, 

190011, 
190197. 
190138, 
190035. 
190201. 
190033. 
190176, 
190162. 
190071, 
190144. 
190011, 
190197. 
190167, 
190205. 
190182, 

190127, 
190144. 
190102, 
190044. 
190011, 
190140. 
190177, 
190023. 
250088, 
190064. 
190162, 
190035. 
190013, 
190133. 
190122, 
190015. 
190200, 
190162. 
190196, 
190034. 
190036, 

190029, 
190193. 
190156, 
190116. 
200028, 
200012. 
200025, 


200044, 

200034, 
300022. 
200019, 
200034. 
200019, 
200034. 
200037, 

200033, 
200015. 
200034, 


190135, 
190204, 
190170, 
190075, 
190014, 
190125, 
190176, 
190166, 
190138, 
190041, 
190125, 
190078, 
190092, 
190115. 
190012. 
190116. 
190045. 
190122. 
190173. 
190186. 
190020, 
190124, 
190136, 
190075. 
190202, 
190151. 
200013. 
200015, 

200063, 
200043, 
200044, 
200044, 
200015, 
200001, 
200024, 


190162. 
190010. 
190011. 
190035, 
190155, 
190160. 
190124. 
190161. 
190005, 
190115, 
190160. 
190025, 
190036, 
190112, 
190136. 
190151, 
190103. 
190103, 
190075, 
190033. 
190207, 
190045, 
190012, 
190135. 
190128, 
250032. 
200066, 
200044. 

200034, 
200017, 
200025, 
200025, 
200066, 
200050, 
200021. 
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Provider  No. 

Wage  index 

Provider  name 

Nearest  neighbors  In  proximity  order 

200016  

0.9066 

rumford  community  hospital 

200037    200032    300022    200024 

200034 

200007 

200015,  200012.  300015. 

200017  

0.9478 

BRIGHTON  MEDICAL  CENTER 

200009.  200008.  200043.  200019. 
200040.  200021.  200024.  200034. 

200044. 

200025 

200018  

0.7839 
0.9644 

THE  AROOSTOOK  MEDICAL  CENTER  

200031.200026.200052. 
200040.  200043.  200017.  200009. 
300018.  200020.  300029.  300006. 

200008. 

200019  

SOUTHERN  MAINE  MEDICAL  CENTER 

300014 

200020  

1.0300 

YORK  HOSPITAL 

300029,   300018,  300023.  300014, 

200040. 

220131, 

200019,  220029.  220041.  220128. 

200021  

0.9502 

MID  COAST  HOSPITAL 

200025,   200044.  200006.  200002. 
200015.200008,200009. 

200034. 

200024 

200023  

0.8836 

CHARLES  A  DEAN  MEMORIAL  HOSPITAL 

200066.  200003.  200028. 

200024  

0.9363 

CENTRAL  MAINE  MEDICAL  CENTER  

200034.  200032.  200044.  200025. 
200015.  200043,  200017. 

200021. 

200007, 

200025  

0.9530 

PARKVIEW  MEMORIAL  HOSPITAL  

200044,  200021.  200006,  200034. 
200017.  200009.  200002.  200043. 

200024. 

200008. 

200026  

0.7850 

HOULTON  REGIONAL  HOSPITAL  

200018. 

200027  

0.B033 

DOWN  EAST  COMMUNITY  HOSPITAL  

200055.  200038.  200050. 

200028  

03867 

SEBASTICOOK  VALLEY  HOSPITAL  

200012.   200039.  200041,   200066. 
200013,200015.200037. 

200001. 

200033. 

200031   

0.7831 

CARY  MEDICAL  CENTER 

200018.  200052. 

200032  

0.9248 

STEPHENS  MEMORIAL  HOSPITAL 

200007.  200024.  200034,  200016. 
300022,  200025.  200037.  200043. 

300015. 

200044. 

200033  

0.8905 

EASTERN  MAINE  MEDICAL  CENTER  ..._ 

200001,  200050.  200051.  200028. 
200038,  200062,  200039,  200041. 

200013. 

200066. 

200034  

0.^63 

ST  MARYS  GENERAL  HOSPITAL 

200024,   200044.  200025.  200032. 
200007.  200043.  200017. 

200021. 

200015. 

200037  

0.8986 

FRANKLIN  COUNTY  MEMORIAL  HOSPITAL  

200016.  200012,  200041.  200039. 
200034,  200024,  200028. 

200015, 

200032. 

200038  

0.9130 

MT  DESERT  ISLAND  HOSPITAL 

200050,  200051.  200033.  200013, 
200063. 

200001, 

200027, 

200039  

0.8854 

MID-MAINE  MEDiCAL  CENTER  

200041.  200012.  200015.  200028. 
200002.  200063.  200034. 

200037. 

200013. 

200040  

0.9644 

HENRIETTA  D  GOODALL  HOSPITAL  

200019,   300014.  300018.  200020. 
200043.  200017.  200009.  200008. 

300006. 

300029, 

200041   

0.8854 

WATERVILLE  OSTEOPATHIC  HOSPITAL  

200039,   200012.  200015.  200028. 
200002.  200063.  200034. 

200037. 

200013. 

200043  

0.9473 

WESTBROOK  COMMUNITY  HOSPITAL  

200017.  200009,  200008.  200019. 
200040.  200024,  200034.  200007. 

200044. 

200025 

200044  

0.9530 

REGIONAL  MEMORIAL  HOSPITAL 

200025.  200021,  200006.  200034. 
200017,  200009.  200043.  200002. 

200024. 

200006. 

200050  

0.9056 

MAINE  COAST  MEMORIAL  HOSPITAL  

200051.  200038.  200033,  200001. 
200027,  200028. 

200013. 

200063. 

200051   

0.9082 

BLUE  HILL  MEMORIAL  HOSPITAL  

200050.  200038.  200013,  200033, 
200028. 

200001, 

200063. 

200052  

0.7800 

NORTHERN  MAINE  MEDICAL  CENTER „ 

200031.200018. 

200055  

pop 

CALAIS  REGIONAL  HOSPITAL  

200027. 

200003.  200066.  200001,  200033. 
200013,  200002.  200051.  200006. 
200039.200041.200050. 

200015, 

200062  -„. 

PENOBSCOT  VALLEY  HOSPITAL  

200063  

PENOBSCOT  BAY  MEDICAL  CENTER 

200021 

200066  

0.8824 

MAYO  REGIONAL  HOSPITAL-HAD  4  

200023.  200028,  200001,  200033, 
200003.200039.200041. 

200012. 

200062 

210001  

0.8318 

WASHINGTON  COUNTY  HOSPITAL 

390138,   510008,  210005.  390151. 
510027.  390065.  210033.  490043. 

390209. 

510068 

210002  

0.9152 

UNVERSITY  OF  MARYLAND  MEDICAL  SYSTEM 

210008,   210038.  210013.  210028. 
210011.210059.210024. 

210009, 

210034. 

210003  

1.0919 

PRINCE  GEORGES  HOSPITAL  CENTER 

210036.  090006.  090007.  210051. 
090003.  210016.  090001.  090010. 

090011. 

090005. 

210005  

0.8595 

FREDERICK  MEMORIAL  HOSPITAL _ _ 

210001,  490043,  510068,  210033. 
510008,  390065.  210048. 

390138. 

210018. 

210006  

0.9462 

HARFORD  MEMORIAL  HOSPITAL 

210032.   210049.  210015.  210030, 
210056,  210044.  210029.  080003. 

390220. 

210007 

210007  

0.9989 

ST  JOSEPH  HOSPITAL 

210044    210056    210012    210024 

210031 

210059. 

210038,  210009.  210026. 

210008  

0.9008 

MERCY  MEDICAL  CENTER  INC  

210002    210038    210026    210009 

210013 

210024, 

210059,  210034.  210029. 

210009  

0.9008 

JOHNS  HOPKINS  HOSPITAL  

210026.  210008.  210038.  210002, 
210013.  210034.  210059. 

210029. 

210024, 

210010  

0.9092 

DORCHESTER  GENERAL  HOSPITAL  

210037,  080006.  210039.  210019. 
080002,  210045.  210054,  210035. 

210028. 

210023, 

210011  

0.9099 

ST  AQNES  HOSPITAL  

210013.   210002.  210038.   210008, 
210059,  210026.  210009. 

210034, 

210058, 
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Provider  No. 


210012 

210013 

210015 

210016 

210017 

210018 

210019 
210022 

210023 

210024 

210025 

210026 

210027 

210028 

210029 

210030 

210031 

210032 

2I10633 

210034 

210035 

210036 

210037 

210038 

210039 

210040 

210043  . 

210044  . 

210045  . 

210046  . 

210048  . 

210049  . 
210051  . 

210054  . 

210055  . 

210056  . 
210058  . 


Wage  index 


1.0097 

0.9088 

0.9718 

1.1231 

0.8076 

1.0439 

0.8964 
1.0835 

0.9166 

0.9427 

0.8048 

0.9008 

0.8015 

0.9154 

0.9032 

0.9414 

0.9317 

1.0278 

0.9771 

0.8933 

1.0123 

1.1140 

0.9379 

0.9248 

0.9993 

0.9958 

0.9159 

0.9967 

0.8182 
0.7999 

0.9010 

0.9786 

1.1072 

1.0945 

1.0602 

0.9989 

0.9237 


Provider  name 


SINAI  HOSPITAL 

BON  SECOURS  HOSPITAL 

FRANKLIN  SQUARE  HOSPITAL 

WASHINGTON  ADVENTIST  HOSPITAL 

GARRETT  COUNTY  MEMORIAL  HOSPITAL 

MONTGOMERY  GENERAL  HOSPITAL  INC  . 

PENINSULA  GENERAL  HOSPITAL 

SUBURBAN  HOSPITAL  ASSOCIATION  


ANNE  ARUNDEL  GENERAL  HOSPITAL  

UNION  MEMORIAL  HOSPITAL 

MEMORIAL  HOSPITAL  &  MED  CTR  CUMBERLAND 

CHURCH  HOSPITAL  CORPORATION  

SACRED  HEART  HOSPITAL  

ST  MARYS  HOSPITAL  

FRANCIS  SCOTT  KEY  MEDICAL  CENTER  

KENT  &  QUEEN  ANNES  HOSPITAL  _. 

CHILDRENS  HOSPITAL  INC 

UNION  HOSPITAL-CECIL  COUNTY  

CARROLL  COUNTY  GENERAL  HOSPITAL  

HARBOR  HOSPITAL  CENTER  

PHYSICIANS  MEMORIAL  HOSPITAL 

EUGENE  LELAND  MEMORIAL  HOSPITAL  

MEMORIAL  HOSPITAL  AT  EASTON 

MARYLAND  GENERAL  HOSPITAL  

CALVERT  MEMORIAL  HOSPITAL 

BALTIMORE  COUNTY  GENERAL  HOSPITAL  ....'. 

NORTH  ARUNDEL  HOSPITAL 

GREATER  BALTIMORE  MEDICAL  CENTER  


EDWARD  W  MCCREADY  MEMORIAL  HOSPITAL 
FROSTBURG  COMMUNITY  HOSPITAL 


HOWARD  COUNTY  GENERAL  HOSPITAL  INC 

FAaSTON  GENERAL  HOSPITAL 

DOCTORS  COMMUNITY  HOSPITAL  

SOUTHERN  MARYLAND  HOSPITAL  

GREATER  LAUREL  BELTSVILLE  HOSPITAL  .... 

GOOD  SAMARITAN  HOSPITAL 

JAMES  LAWRENCE  KERNAN  HOSPITAL  INC  .. 


Nearest  neighbors  in  proximity  order 


210031,  210059.  210024,  210044.  210007.  210056. 

210058.  210038.  210013. 

210002.  210011.  210038,  210008,  210059.  210026 

210009.210034.210031. 
210056.  210029.  210007,  210009,  210024.  210026 

210044.  210008.  210038. 
090006.  210036.  090011.  090003.  210003.  090005 

210022.  090010,  090004. 

510005,  510061.  210046.  510020,  510026,  510036, 

510024,  510001,  390015,  210027. 
210048,  210055,  210022,  210016,  210036,  090006 

210051,090011. 
080006,  210010,  210045,  080007,  210037,  080002. 
210016,  090004,  090011,  090006,  090003,  090010, 

090001.  490129,  490050. 

210043,  210051,  210034,  210055.  210003,  210029, 

210036,  210011,  210026,  210002. 
210031,  210038,  210059,  210056,  210009,  210008 

210026,210002,210012. 

210027,  210046,  510036,  390015.  510061,  510027. 
390039,  390117,  210017,  510008. 

210009,  210008,  210038,  210002,  210029,  210024, 

210013,  210034,  210059. 
210025,  210046,  390015,  510061,  510036,  390039. 

510027,  390117,  210017,  390112. 

210039,  210035,  490084,  210010,  210054,  490122. 
490113,  490022,  090002,  090008. 

210009,  210026,  210008,  210038,  210002,  2-.0034. 
210024,  210013,  210056. 

210015,  210006,  210029,  210049,  210009,  210026. 

210023,  210034,  210008,  080004. 

210059,  210012,  210024,  210058.  210038,  210013, 
210002,210008,210056. 

210006,  390220,  080003,  080001,  080005,  310091. 
390148,  390179,  390076,  210049. 

210040,  390233,  210044,  210012,  210058,  390065, 
210007,  210031,  210059.  210005. 

210002,  210008,  210026,  210013,  210011.  210038, 
210009,  210029,  210059. 

490122,  210054,  490113,  210039,  090002,  490107, 
090008,  490040,  490008,  490014. 

210003,  090006,  210016,  210051,  090011,  090003, 
090005,  090007,  090010. 

210010,  080006,  210023,  210039.  210030,  080002, 
210019,  210043,  080004.  210054. 

210008,  210002,  210026.  210009.  210013,  210024. 
210059,210031,210011. 

210028,  210035.  210054.  210010.  490122.  090008. 

090002,  090007,  210037,  210023. 

210058.  210012.  210031,  210059.  210044,  210011. 
210013.  210024.  210007. 

210034.  210011.  210002.  210013.  210008.  210026. 
210029,  210009,  210038,  210023. 

210007,  210056,  210012,  210031,  210024.  210059. 
210038,  210058,  210009. 

210019,  490037,  210010,  210028,  080006,  490084. 
210027.  210025,  390015.  510061.  390039.  510036, 

210017.  510027.  3901 17.  510005. 
210055.  210018.  210058.  210011.  210040.  210013. 

210059.  210034.  210002.  210043. 

210015.  210007.  210044.  210056,  210006,  210024. 

210012,  210029,  210009. 
210036,  210003,  210016,  090006,  210055,  090011. 

090007,  090003,  090005. 
090008,  090002,  490122,  090007,  490107,  490014. 

490040.  090005,  210003,  490008. 
210051,  210048,  210036.  210016,  210018,  210003. 

090006,210022,090011. 
210007,  210024,  210044.  210012,  210031,  210059. 

210009,  210038,  210026. 

210059,  210031,  210011.  210013.  210012.  210038. 
210002.210024.210008. 
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Provider  ♦to. 

Wagelnttex 

210059  

0.8237 

220001  

1.&174 

220002  

1.2433 

220003  

0.9620 

220004  

1.1705 

220006  

1.1271 

220006  

1  0703 

220010  

1.0364 

220011  

1 .2467 

220012  

1.1349 

220015  

1.0214 

220016  

0.9582 

220017  

1^084 

220019  

1.1145 

220020  

1.0726 

220021  

1.0680 

220023  

1.0310 

220024  

1.0310 

220025  

1.0069 

220026  

1.1032 

220028  

1.1032 

220029  

1.0745 

220030  

1.0322 

220031  

1  2257 

220033  

1.1193 

220035  

1.1172 

220036  

12472 

220038  

1.0346 

220041  

1.0466 

220042  

1.1918 

220045  

1.1458 

220046  

0.9815 

220048  

1.1316 

220049  „ 

1.1137 

220050  

1:0251 

220051  

0.9530 

Provider  name 


LIBERTY  WEDICAL  CENTER 

BURBANK  HOSPITAL  

MT  AUBURN  HOSPR-AL  

ATHOL  MEMORIAL  HOSPITAL  

SOMERVILLE  HOSPITAL 

SALEM  HOSPITAL 

STURDY  MEMORIAL  HOSPITAL 

LAWRENCE  GENERAL  HOSPITAL  

THE  CAMBRIDGE  HOSPITAL , 

CAPE  COD  HOSPITAL 

THE  COOLEY  DICKINSON  HOSPITAL  INC 

FRANKLIN  MEDICAL  CENTER 

CARNEY  HOSPITAL 

HARRINGTON  MEMORIAL  HOSPITAL  

ST  ANNES  HOSPR-AL  CORPORATION 

ST  LUKES  HEALTHCARE  INC  

THE  PROVIDENCE  HOSPITAL  INC  

HOLYOKE  HOSPITAL  INC  

HUBBARD  REGIONAL  HOSPITAL  

THE  MEDICAL  CTR  CENTRAL  MASS-MEMORIAL 

ST  VINCENT  HOSPITAL  

ANNA  JAQUES  HOSPITAL  

WING  MEMORIAL  HOSPITAL 

UNIVERSITY  HOSPITAL  

BEVERLY  HOSPITAL  _ 

ATLANTICARE  MEDICAL  CENTER  INC  

ST  ELIZABETHS  HOSPITAL 

FAIRVIEW  HOSPITAL  

HAVERHILL  MUNIWPAL  HOSPITAL  

WHIDDEN  MEK40RIAL  HOSPITAL  

ST  JOSEPHS  HOSPITAL  

BERKSHIRE  MEDICAL  CENTER 

LEONARD  MORSE  HOSPITAL  

MARLBOROUGH  HOSPITAL  

MARY  LANE  HOSPITAL 

NORTH  ADAMS  REGIONAL  HOSPITAL  


Nearest  neighbors  In  proximity  order 


210031.  210024,  210013,  210038.  210012,  210058, 
210002,210008,210011. 

220094,  220095,  220098,  220058,  300011,  300020. 

220003,  220049,  300007.  220062. 

220133,  220011,  220004,  220068,  220036,  220120. 
220086,220110,220075. 

220095,  220016.  220001,  220094,  220050,  300007. 

470011.  300019,  220015.  220058. 

220068,  220011,  220183,  220002,  220075,  220071. 

220070,  220086.  220092,  220036. 
220114.  220035,  220033.  220106.  220042.  220154. 

220064.  220097.  220092. 

410001.  410012.  220073.  220079.  410004,  410007. 

410010,410011,410005. 
220080,  220041.  220082.  220045.  220063.  300017. 

220131.220029.300020. 
220068,  220133,  220004,  220002.  220075.  220071. 

220086,220116,220110. 
220135.  220123.  220074,  220060,  220081,  220021, 

220055,  220020,  220073,  220052. 
220153,  220024,  220023,  220099,  220077,  220066. 

220065,  220016,  220030,  220050. 

470011,  220003,  220015,  220051.  220024,  220153. 
300019,  220050,  220095,  220023. 

220108,  220102,  220067.  220119.  220104.  220031. 

220068.  220110.  220086. 
220025,  070003,  070008,  220050,  220030,  220115. 

220057,  220026,  220062,  220163. 
220055.  220021,  410002,  410007.  410010.  410005. 

220073,  410009,  410006,  410012. 
220055,  220020.  220074,  220135,  410006,  220123. 

220073,  410002,  410007,  220060. 
220153.  220077,  220024.  220066,  220065,  220099. 

220015,  220030.  220050,  070008. 

220153,  220023.  220077.  220066,  220099,  220015. 
220065,  220030,  220050,  070008. 

070003,  220019,  220115,  220090,  220028,  220026. 

410011.  220057.  220062,  220163. 
220057,  220062.  220115,  220163.  220028,  220058, 

220049,  220090.  220025.  220089. 
220163,  220026,  220062,  220057.  220115,  220049. 

220090,  220056,  220089.  220025. 
220131.  220041.  300023.  220010.  220080.  220128. 

220033,  220114,  300029. 
220099,  220050,  220066,  220024,  220077,  220153. 

220023,  070008,  220019,  220015. 
220104,  220116,  220102,  220086,  220075.  220071. 

220110,220088,220011. 
220114,  220006,  220035,  220128.  220106,  220064. 

220042,  220154,  220105. 
220006,  220114,  220106,  220042,  220154,  220064, 

220097,  220092,  2201(K. 
220120.  220002.  220133.  220086.  220110,  220088. 

220011.220066.220004. 
220107.  220046.  330094,  070026.  070004.  070011. 

220065,  330049,  330004,  330224. 
220010,  220080,  220131.  220029,  220082,  300017. 

220045,  220033.  300023. 

220154,  220092,  220097,  220071,  220075,  220068. 

220004,  220106,  220070,  220064. 

220082.  220063,  220080,  220010,  300020.  300011. 

220171,  220098,  220084,  220041. 
220107.  220051.  220038.  330180,  330003,  330232. 

470012.  330013.  330094,  220015. 

220089,  220083,  220101.  220076,  220126,  220119 

220036.  220120,  220088. 
220089,  220058,  220028.  220084.  220163,  220048. 

220026,  220062,  220057.  220115. 
220030.  220099.  220019.  220024,  220153,  220066 

220077,  220023,  220015,  220115. 

470012.  220046.  220107.  330020.  220016.  330160, 
330232.  330082.  470011.  330003. 
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Provider  No. 


I22OO57 


220052  .. 
220055  .. 
57  .. 
1220056  .. 
220060  .. 

220062  .. 

220063  .. 

220064  .. 

220065  .. 

220066  .. 

220067  .. 


220068 

I 

1220070 

JS20071 

1220073 
{220074 
1220075 
220076 
820077 

|220079 

I 
&20080 

220081 
{220082 

220083 

220084 

220086 

220088 

220089 

220090 

220092 

220094 

220095 

220097 

220098 

220099 

220100 


Wage  index 


1.1003 

1.0720 

1.0916 

1.0840 

1.1497 

1.0916 

1.1411 

1.2502 

1.0749 

1.0418 

12321 

1.1726 

1.1551 

1.1769 

1.0486 

1.1256 

1.1769 

1.1848 

1.0418 

1.0621 

1.0364 

1.1269 
1.1458 

1.2188 

1.1969 

1.2085 

1.2057 

1.1391 

1.1070 

1.1770 

1.0940 

1.0175 

12056 

1.0372 

1.0310 

1.0952 


Provider  name 


BROCKTON  HOSPITAL  „„. 

CHARLTON  MEMORIAL  HOSPITAL 

MECMCAL  CENTER  OF  CENTRAL  MASSACHUSETTS 

THE  CLINTON  HOSPITAL 

JORDAN  HOSPITAL  INC 

ADCARE  HOSPITAL  OF  WORCESTER  INC  ._ 

LOWELL  GENERAL  HOSPITAL 

NEW  ENGLAND  MEMORIAL  HOSPITAL  „ 

NOBLE  HOSPITAL 

MERCY  HOSPITAL 

OUINCY  HOSPITAL 

HERITAGE  HOSPITAL  

LAWRENCE  MEMORIAL  HOSPITAL  OF  MEDFORD  .. 

MASSACHUSETTS  GENERAL  HOSPITAL  

MORTON  HOSPITAL  &  MEDICAL  CENTER  

TOBEY  HOSPITAL  INC  

MASSACHUSETTS  EYE  AND  EAR  INFIRMARY  

WALTHAM  HOSPITAL 

BAYSTATE  MEDICAL  CENTER 

SOUTHWOOD  COMMUNITY  HOSPITAL  

HOLY  FAMILY  HOSPITAL  &  MEDICAL  CENTER  


NANTUCKET  COTTAGE  HOSPITAL 
ST  JOHNS  HOSPITAL  _... 


GLOVER  MEMORIAL  HOSPITAL  _ 

EMERSON  HOSPITAL „. 

BETH  ISRAEL  HOSPITAL  

NEW  ENGLAND  BAPTIST  HOSPITAL 

FRAMINGHAM  UNION  HOSPITAL  ..; 

MILFORO  WHTHNSVILLE  REGIONAL  HOSPITAL 

THE  MALDEN  HOSPITAL  

LEOMINSTER  HOSPITAL  

HENRY  HEYWOOD  MEMORIAL  HOSPITAL 

WINTHROP  COMMUNITY  HOSPITAL 

THE  NASHOBA  COMMUNITY  HOSPITAL  INC  

LUDLOW  HOSPITAL  

SOUTH  SHORE  HOSPITAL  « „ 


Nearest  netghtxxc  In  proximity  order 


220156.  220111.  220100.  220067.  220108.  220126. 

220073,  220017,  220079,  220102. 
220020,  220021.  410002.  220073.  410007,  410010, 

410005,  410012.  410009,  410004. 
220062,  220026,  220115.  220163.  220028,  220058. 

220049,  220090,  220025,  220019. 
220049.  220094,  220163.  220062,  220057,  220026, 

220098,  220028,  2201 15,  220001 . 

220074.  220052.  220100,  220073.  220156,  220111 
220021,  220135,  220012.  220067. 

220057.  220026,  220115,  220163,  220028,  220058 

220049,  220090.  220025,  220019. 

220045.  220082.  300020,  300011,  220080.  220010, 

220098,  220171,  220084.  300017. 
220106.  220092,  220105,  220070,  220042,  220004 

220154,  220068,  220171.  220011. 
220023,  220077,  220066.  220153,  220024,  220099. 

220015.  220030,  070013,  070036. 
220077,  220023,  220099,  220024,  220153.  220065. 

220030,  220015.  070008.  070012. 

220108.  220017,  220102,  220100,  220119,  220104 

220031,  220088,  220116,  220110. 

220004,  220011,  220133.  220002,  220075,  220071. 

220070,  220086,  220116.  220092. 
220092.  220064.  220105,  220004,  220068.  220106, 

220011,  220042,  220133,  220002. 

220075.  220116.  220031.  220011.  220104,  220068 
220086.  220004.  220133. 

220008.  220156,  220052,  220111,  220055,  410001 

220020,  410012,  220079.  410007. 
220060,  220021,  220135,  220073,  220055,  220123, 

220020.  220012.  220052.  220156. 
220071.  220116,  220031.  220011,  220104.  220086 

220068.  220004,  220133. 
220101,  2200^,  220002.  220120,  220084.  220133, 

220004.  220068,  220083.  22001 1. 

220066.  220023.  220153,  220024.  220099.  220065, 
220030.  220015.  070008,  070012. 

220126,  220008,  410011,  220111,  220090,  220156, 

220048.  220083,  220089. 
220010.  220041,  220082.  220045.  220063.  300017. 

220131,300020.220029. 
220123.  220012.  220135,  220074,  220021. 
220045,  220063.  220060.  220010.  300020.  300011, 

220171,  220084,  220098.  220041. 
220101.  220048,  220119.  220126,  220120,  220036. 

220088,220110,  220086. 

220076.  220171,  220101.  220049.  220089,  220048, 
220105,  220002,  220070.  220036. 

220110,  220088,  220104,  220031.  220120.  220036 

220116.220075.220133. 
220110.  220086,  220104,  220031.  220120,  220119. 

220036,220102.220116. 
220048.  220049,  220083,  220101,  220076,  220084. 

220090,  220126,  220036,  220120. 
410011,  220028.  220089,  220079,  220163,  220048, 

220026.  220049.  220062. 
220070.  220064.  220106,  220042,  220105,  220004, 

220068,  220154,  220011.  220133. 
220001.  220058,  220098.  220095,  220049,  220163. 

220062,  220057.  220026.  220115. 
220001,  220094,  220003,  220058,  220098,  300007. 

220062.  220057.  220026.  2201 15. 
220154,  220042,  220071,  220116.  220075.  220031. 

220104.  220011.  220068.  220004. 
220094.  220001,  220058,  220063.  300011,  220084. 

220045.  300020.  220082.  220049 
220068,  220077.  220030,  220024,  220023.  220153. 

220050,  220065,  220015,  070008. 

220067.  220052.  220156.  220111.  220108.  220017. 
220102.  220126.  220119.  220104. 
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Provider  No. 

Wage  irxtox 

220101  

1.2632 

220102  

1.2008 

220104  

1.2257 

220105  

1.2217 

220106  

1.2017 

220107  

0  9253 

220108  

1  2084 

220110  

1.2085 

220111  

1.1039 

220114  

1.1134 

220115  

1.0916 

220116  

1.2257 

220119  

1.2091 

220120  

1.2428 

220123  

1.1269 

220126  

1.1117 

220128  

1.1079 
1.0717 
1.1771 
1.1269 

220131  

220133  

220135  

220153  

1.0310 

220154  

1.2147 

220156  

1.1039 

220163  

1.1032 

220171  

1.1909 

230001  

0.8492 
1.0625 

230002  

230003  

0.9822 

230004  

0.9824 

230005  

0.9791 

230006  

0.9890 

230007  

1.0323 

230012  

1.1350 
1.0279 

230013  

230014  

0.8713 
1.0460 

230015  

230017  

1.0901 

Provider  r»me 


newton-wellesley  hospital 

ST  MARGARETS  HOSPITAL  FOR  WOMEN  

BOSTON  CITY  HOSPITAL  

WINCHESTER  HOSPITAL 

MELROSE-WAKEFIELD  HOSPITAL  

HILLCREST  HOSPITAL , 

MILTON  MEDICAL  CENTER 

BRIGHAM  AND  WOMANS  HOSPITAL  

GODDARD  MEMORIAL  HOSPITAL  

J  B  THOMAS  HOSPITAL 

WORCESTER  CITY  HOSPITAL  

NEW  ENGLAND  MEDICAL  CENTER  HOSPITAL  ... 

FAULKNER  HOSPITAL 

HANNEMANN  HOSPITAL 

MARTHA'S  VINEYARD  HOSPITAL  

NORWOOD  HOSPITAL  

ADDISON  GILBERT  HOSPITAL 

AMESBURY  HOSPITAL 

STILLMAN  INFIRMARY-HARVARD  UNIVERSITY  ... 

FALMOUTH  HOSPITAL  

SOLDIERS  HOME  OF  HOLYOKE 

L  F  QUIGLEY  MEM  HOSPITAL  SOLDIERS  HOME 

CARDINAL  GUSHING  GENERAL  HOSPITAL  

UNIVERSITY  OF  MASS  MEDICAL  CENTER  

MARY  AND  ARTHUR  CLAPHAM  HOSPITAL  


FRANCIS  A  BELL  MEMORIAL  HOSPITAL 
ST  MARY  HOSPITAL 


ZEELAND  COMMUNITY  HOSPITAL 

MERCY  HOSPITAL 

EMMA  L  BIXBY  MEDICAL  CENTER 

HAYES  GREEN  BEACH  MEMORIAL  HOSPITAL 
OAKWOOD  DOWNRIVER  MEDICAL  CENTER  ... 

NEW  CENTER  HOSPITAL  

NORTH  OAKLAND  MEDICAL  CENTER  


ROGERS  CITY  HOSPITAL  .. 
THREE  RIVERS  HOSPITAL 


Nearest  neighbors  In  proximity  order 


BRONSON  METHODIST  HOSPITAL 


220083.  220076.  220036.  220120.  220048,  220002. 
220119.220088.220110. 

220104,  220031.  220017.  220088.  220116.  220110. 
220086.  220119.  220075. 

220031.  220116.  220086,  220102.  220110.  220088. 

220075.220071.220011. 
220064,  220070.  220106.  220092.  220171.  220042. 

220004,  220068,  220011.  220002. 
220064,  220092.  220105.  220070.  220042.  220154. 

220035.  220004.  220068.  220171. 
220046,  220038.  220051.  330180.  330003.  330232. 

330013.  330094.  330057.  470012. 
220017.  220067.  220119.  220102.  220088.  220104 

220031.220110.220086. 
220086.  220088.  220104.  220120.  220031.  220036. 

220116.220133.220075. 
220156.  220052.  220100.  220126.  220108.  220067. 

220079,  220017.  220073,  220119. 
220006.  220035.  220033.  220106.  220064.  220042. 

220154.  220105.  220092. 
220057.  220026.  220062.  220163.  220028.  220058, 

220049,  220090,  220025,  220019. 
220075.  220071.  220031.  220104.  220086.  220110, 

220102.220088,220011. 
220088.  220110.  220086.  220120.  220102.  226017, 

220036,220104.220031. 
220036.  220110.  220086.  220088.  220002.  220133. 

220011,220119,220068. 
220135,  220012,  220021.  220074.  220081.  220055. 

220020.  220060.  410006.  220073. 
220083.  220108.  220111.  220119.  220079.  220048 

220017.  220156.  220067.  220101. 
220033.  220006.  220114.  220029.  220035.  220131. 

220041.220106.220097. 
220029.  220041.  300023.  220080.  220010.  300029. 

300017.220033.220128. 
220011.  220002.  220068.  220004.  220036.  220120. 

220086,  220075.  220071. 
220123,  220074.  220021.  220012.  220060.  220055. 

820020.  220061.  220073.  410006. 
220024.  220023.  220077.  220066,  220099.  220015, 

220065,  220030.  220050.  070008. 
220042.  220097.  220071.  220075.  220092.  220116. 

220068.  220004.  220011.  220106. 
220111.  220052.  220100,  220126.  220108.  220067, 

220079.  220017.  220073.  220119. 
220026.  220062.  220057.  220115.  220028.  220058. 

220049,  220090.  220089.  220025. 

220105.  220064.  220070.  220092.  220106.  220076. 
220004.  220066.  220002.  220133. 

230054,  230194.  230056. 

230151.  230244.  230098.  230071.  230142.  230024. 

230019.  230020.  230270.  230130. 
230072.  230174.  230237.  230059.  230038.  230236. 

230042.  230032.  230276.  230004. 
230066.  230159,  230174,  230106.  230171.  230003. 

230072.  230038.  230237.  230059. 
230120.  230113.  230175.  230212.  360069.  230259. 

360068.  230037.  230184.  230092. 
230153.  230129.  230167.  230157.  230230.  230217, 

230087.  230040.  230075. 
230140.  230020.  230146.  230270.  230266.  230221. 

230142.  230098.  230104.  230169. 
230053.  230076.  230150.  230128.  230104.  230273, 

230173.  230221.  230266.  230090. 
230207.  230029.  230254.  230130,  230269,  230071. 

230186,  230019.  230151.  230277. 
230036.  230034.  230133. 
230190.  230096.  150096.  230172.  230199,  230017, 

150018.  230117.  150026.  230137. 
230117.  230134.  230190.  230172.  230043.  230075. 

230042,  230015.  230040. 
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Provider  No. 


230019  

230020  

230021  ..„ 

230022  ..„ 

230024  

230027  

230029  

230030  

230031  

230032  


230034 
230035 

230036 
230037 

230038 

230040 

230041 

230042 

230043 

230046 

230047 

2300S3 

230054 

230055 
230056 
230058 

230059 

230060 

230062 
230063 

230065 

230066  . 

230068  . 

230069  . 

230070  . 

230071  . 

230072  . 


Wag*  Mm 


1.0499 

1.1682 

0.8764 

0.9356 

1.1513 

0.9634 

1.0259 

0.9071 

1.0039 

0.9760 

0.8705 
0.9640 

0.8651 
0.8899 

0.9761 

1.0093 

0.9883 

1.0696 

1.0753 

1.2109 

0.9924 

1.1350 

0.8507 
0.8579 
0.8386 
0.8783 

0.9760 

0.9007 

0.8855 
0.9939 

1.1423 

0.9824 

1.0390 

1.1952 

1.0194 

1.0639 

0.9783 

1.0753 

1.1436 


Provider  rwime 


providence  hospital 


OAKWOOD  HOSPITAL 


MERCY  MEMORIAL  MEDICAL  CENTER  INC 
COMMUNITY  HEALTH  CENTER  


SINAI  HOSPITAL 


IONIA  COUNTY  MEMORIAL  HOSPITAL 

ST  JOSEPH  MERCY  HOSPITAL  

ORATOT  COMMUNITY  HOSPITAL  


MERCY  HOSPHTAL 


BLOOGETT  MEMORIAL  MEDICAL  CENTER 


COMMUNITY  MEMORIAL  HOSPITAL 
UNITED  MEMORIAL  HOSPITAL  


ALPENA  GENERAL  HOSPITAL  

HILLSDALE  COMMUNITY  HEALTH  CENTER 


BUTTERWORTH  HOSPITAL 


PENNOCK  HOSPITAL 


BAY  MEDICAL  CENTER 


ALLEGAN  GENERAL  HOSPITAL 


BATTLE  CREEK  ADVENTIST  HOSPITAL 


UNIVERSITY  HOSPITAL 


ST  JOSEPH  HOSPITAL  EAST  WEST 


HENRY  FORD  HOSPITAL 


MARQUETTE  GENERAL  HOSPITAL 

DICKINSON  COUNTY  MEMORIAL  HOSPITAL 
BARAGA  COUNTY  MEMORIAL  HOSPITAL  „... 
MERCY  HOSPITAL 


ST  MARYS  HEALTH  SERVICES 


WEST  SHORE  HOSPITAL 


PAUL  OLIVER  MEMORIAL  HOSPITAL 
SARATOGA  GENERAL  HOSPITAL  


HOLY  CROSS  HOSPITAL 


HACKLEY  HOSPITAL 


ST  JOSEPH  HOSPITAL 


MCPHERSON  HOSPITAL 


ST  LUKES  HOSPITAL 


STRAITH  MEMORIAL  HOSPITAL  

HOLLAND  COMMUNITY  HOSPITAL 
BATTLE  CREEK  HEALTH  SYSTEM  . 


HUTZEL  HOSPITAL 


Nearest  neighbors  In  proximity  order 


230071.   230024.  230130.  230151,  230186.  230264 

230223.  230150.  230173.  230012. 
230007,  230140.  230270.   230244,  230098,  230142 

230146.230266.230221.230053. 
230078.  230125.  230199.  230161.  230137.  230085 

230172.  150058.  150012.  150099. 

230037.  150039.  230096.  230217.  230087.  230075 

230043.230190.  150096. 
230019.  230071.  230150.  230264.  230012,  230053 

230173.  230151.  230130,  230223. 

230035,  230178.  230208,  230040.  230103.  230236 

230032.  230276,  230059.  230038. 
230013.  230207.  230254,  230130.  230269,  230186 

230071,  230019.  230151.  230223. 
230080.  230208.  230178.  230222.  230103.  230155 

230180.  230035.  230122. 
230216,  230241,  230232,  230257,  230227,  230047 

230253.  230254,  230269.  230082. 

230236,  230276,  230059.  230237,  230038.  230003 
230035,  230027.  230040.  230072. 

230162,  230105,  230014,  230133.  230124. 

230178.  230027.  230155.  230208.  230276,  230032 

230236.  230038.  230059. 
230014. 
230175,  230022.  230113.  230087.  150039,  230092 

230184,  230005,  230217,  360121. 

230237,  230059.  230276.  230032.  230236,  230003 
230035,  230072.  230174,  230027. 

230134,  230075.  230043.  230006,  230027,  230236 

230032,  230117,  230059. 
230070.  230122,  230077.  230222.  230235.  230205 

230201.230188,230132. 
230134,  230117.  230172.  230017,  230003,  230072 

230085.  230040.  230078.  230236. 
230075.  230217,  230117,  230017,  230190,  230087 

230040,  230134.  230006. 
230156.  230144.  230212.  230259, 

230098,  230244,  230120,  230270. 
230227,  230257,  230195,  230204, 

230223,  230186.  230065.  230165 
230012.  230076,  230128,  230104, 

230150.  230266.  230173.  230090. 
230001.  230116. 

230138.  230194.  230149.  230101. 
230108.  230145.  230219.  230001,  230194,  230149. 
230189.  230180,  230095,  230080,  230081,  230205, 

230222,  230086,  230093,  230030. 
230237,  230038,  230276.  230032, 

230035.  230072,  230040,  230027. 
230110.  230062.  230171,  230081. 

230228. 

230060.  230097.  230228.  230107,  230110.  230081. 
230204.  230065.  230165.  230195.  230135,  230089, 

230173.  230264.  230223.  230119. 
230063.  230264.  230173.  230204,  230195,  230223. 

230150.  230012.  230165.  230053. 
230004.  230159.  230174,  230106,  230171,  230003. 

230072.  230038,  230237,  230059. 
230132,  230141,  230197.  230114,  230111,  230193. 

230121.  230277.  230077,  230235. 
230277.  230259,  230156,  230046, 

230197.  230141.  230167,  230230. 
230122,  230077,  230041.  230222,  230235,  230141. 

230197.230132.230114. 
230019.  230151.  230024,  230130.  230186.  230002. 

230264,  230223.  230150.  230244. 
230003.  230174,  230042,  230237, 

230236,  230032.  230276.  230085. 
230043.  230217.  230117.  230017.  230087,  230190, 

230040.  230006.  230134. 
230128.  230273.  230104,  230053.  230012,  230221. 

230090,  230266.  230147,  230119. 


230002,  230142, 
230269,  230063, 
230273,  230221. 


230236,  230003. 
230086,  230097. 


230114.  230121. 


230059,  230038. 
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Provider  No. 

Wage  irKJex 

230077  

1.0194 
0.9623 

230078  

230080  

0.8798 

230081  

0.8918 

230082  

0.9133 

230085 

0.9720 

230086  

0.8337 

230087  

0.9274 

230089  

1.0381 

230090  

1.1436 

230092  

0.9222 

230093  

0  8501 

230095  

0.9038 
1.0083 

230096  

230097  

0.9088 

230098  

1.0652 

230099  

1.0133 

0.9090 
0.8648 
0.9742 

1.1436 

230100  

230101  

230103  

230104  

230105  

0.9092 
0.9616 

230106  

230107  

0.9061 

230108  

0.8319 
0.9109 
1.0284 

0.9877 

230110  

230111  

230113  

230114  

1  0388 

230115  

.''   0.9195 
0.8566 
1.0901 

230116  

230117  

230118  

0.9074 

230119  

1.1436 

230120  

1.2247 

230121  

1.0403 

230122  

1.0194 

230124  

0.9091 

230125  

0.8737 

230128  

1.1436 

Provider  name 


ST  hmrys  medical  center 

COMMUNITY  HOSPITAL 

CENTRAL  MICHIGAN  COMMUNITY  HOSPITAL 

MERCY  HOSPITAL 

MARLETTE  COMMUNITY  HOSPITAL  

SOUTH  HAVEN  COMMUNITY  HOSPITAL  

REED  CITY  HOSPITAL  

ALBION  COMMUNITY  HOSPITAL  

BON  SECOURS  HOSPITAL 

DOCTORS  HOSPITAL 

W  A  FOOTE  MEMORIAL  HOSPITAL 

MECOSTA  COUNTY  GENERAL  HOSPITAL  


TOLFREE  MEMORIAL  HOSPITAL 
STURGIS  HOSPITAL 


MUNSON  MEDICAL  CENTER  .... 
WESTLAND  MEDICAL  CENTER 
MERCY-MEMORIAL  HOSPITAL 


TAWAS  ST  JOSEPH  HOSPITAL  .. 

ST  FRANCIS  HOSPITAL  

CLINTON  MEMORIAL  HOSPITAL 


HARPER  GRACE  HOSPITAL 


NORTHERN  MICHIGAN  HOSPITALS 
GERBER  MEMORIAL  HOSPITAL  


LEELANAU  MEMORIAL  HOSPITAL . 


PORTAGE  VIEW  HOSPITAL 

MEMORIAL  MEDICAL  CENTER  OF  WEST  MICHIGAN 
WHEELOCK  MEMORIAL  HOSPITAL 


MORENCI  AREA  HOSPITAL 

GENESEE  MEMORIAL  HOSPITAL 


SCHOOLCRAFT  MEMORIAL  HOSPITAL 
MUNISING  MEMORIAL  HOSPITAL     . 
BORGESS  MEDICAL  CENTER 


HURON  MEMORIAL  HOSPITAL  

DETROIT  RIVERVIEW  HOSPITAL 

HERRICK  MEMORIAL  HEALTH  CARE  CENTER 

MEMORIAL  HOSPITAL 

SAGINAW  GENERAL  HOSPITAL  

CHARLEVOIX  AREA  HOSPITAL 

BERRIEN  GENERAL  HOSPITAL  

GRACE  HOSPITAL  NORTHWESTERN  UNIT  


Nearest  rieighbors  in  proximity  order 


230070.  230122,  230041.  230222.  230235.  230141. 

230132,230197.230114. 
230021,  230085.  230199.  230125.  230172.  230137, 

230161,  230042,  230017.  230134. 
230030,  230180,  230222,  230155,  230189.  230208. 

230178,230058.230093. 
230086,  230058.  230211.  230228.  230097.  230093. 

230180,  230060,  230189,  230062. 
230253.  230232.  230235.  230188.  230154.  230193. 

230118.  230111,  230068,  230201. 
230078.  230172.  230042.  230021.  230072.  230199. 

230134.  230125,  230003,  230017. 
230093,  230081,  230155.  230106.  230180.  230058. 

230080.230171. 
230217,  230092.  230153.  230184.  230075.  230043. 

230006,  230175,  230037. 
230135,  230165,  230119,  230063.  230147.  230090, 

230065,  230273,  230076,  230128. 
230147.  230119.  230273.  230104.  230128.  230076. 

230266,  230221,  230053,  230012. 
230184,  230175,  230087,  230259.  230153.  230037, 

230217.  230120.  230005.  230212. 
230086.  230155.  230106.  230080.  230180.  230035, 

230081.230178. 
230205,  230189,  230058,  230100,  230180.  230222. 
150096,  230015,  230022,  230190.  150039.  150073. 

150026.  150018.  150045.  230017. 
230228.  230211.  230107.  230062.  230081.  230124. 

230060. 
230142.  230244.  230270.  230020.  230007.  230002. 

230140.  230146.  230151.  230024. 
230176.  230169.  360074.  360094.  360112.  360119, 

360068.  360103,  360081,  230270. 
230205,  230201.  230095.  2301 18.  230188. 
230115.230138.230055. 
230121.  230157.  230230.  230208.  230167.  230129. 

230027,  230030,  230178,  230006. 
230128,  230273,  230076.  230221,  230053.  230266, 

230090,  230147.  230012.  230119. 
230124.  230133.  230034.  230107.  230162.  230211. 
230159.  230004.  230066.  230171,  230093.  230174. 

230155.  230086.  230038. 
230124.  230097.  230228,  230211,  230105,  230062. 

230133. 
230145.  230056.  230219. 
230060.  230171.  230106.  230086.  230062. 
230068.  230193.  230132.  230141.  230114.  230197, 

230207.  230013.  230277.  230029. 
360069.  230005.  230037,  230175.  360121.  230120. 

360165.  360090.  360048.  360068. 
230197.  230141.  230132.  230068.  230111.  230193, 

230121.  230069.  230277.  230077. 
230116,230101.230191. 
230115,230054. 
230017.  230134,  230190,  230043,  230172.  230075. 

230042.  230015.  230040. 
230201,  230188.  230213.  230154.  230253.  230235, 

230082.  230100.  230041. 
230147.  230090.  230273,  230128.  230104.  230076. 

230266.  230053.  230221,  230012. 
230005.  230212.  230259.  230156.  230046.  230175. 

230144.  230113.  230099.  230184. 

230103.  230114.  230197,  230141,  230132,  230230, 
230157.  230167.  230068.  230129. 

230070.  230077.  230041.  230222.  230235.  230141. 

230197.230132.230114. 
230105.  230107.  230133.  230211,  230228,  230097. 

230034.  230162. 
230137.  230161.  230199.  230021.  230078.  150058. 

150012.  150099.  150029.  150018. 

230104,  230273,  230076.  230053,  230221,  230012. 
230266,230090,230147,230119. 


IMI 
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PfovkJerNo. 

230129  

230130  

230132  

230133  

230134  

230135  

230137  

230138  

230140  

230141  

230142  

230143  

230144  

230145  

230146  

230147  

230149  

230150  

230151  

230153  

230154  

230155  

230156  

230157  

230159  

230161  

230162  

230165  

230167  

230169  

230171  

230172  

230173  

230174  

230175  

230176  

230178  

230180  


Wage  index 


0.9771 

1.0414 

1.0388 

0.9068 

1.0843 

1.0216 

0.8737 

0.8579 
1.0323 

1.0388 

1.0652 

0.7965 
1.1838 

0.8338 
1.0352 

1.1436 

0.7796 

1.1356 

1.0608 

0.9818 

0.8550 

0.8461 

1.2109 

0.9731 

0.9824 

0.8667 

0.8377 
1.0048 

0.9771 

1.0352 

0.9163 

1.0758 

1.1347 

0.9789 

0.9240 

1.0356 

0.8979 

0.8768 


Provktorname 


INGHAM  medical  CENTER  

WILLIAM  BEAUMONT  HOSPITAL  

HURLEY  MEDICAL  CENTER 

OTSEGO  COUNTY  MEMORIAL  HOSPITAL 

PIPP  COMMUNITY  HOSPITAL  

COTTAGE  HOSPITAL  

PAWATINQ  HOSPITAL 


ANDERSON  MEMORIAL  HOSPITAL 
OUTER  DRIVE  HOSPITAL  


MCLAREN  GENERAL  HOSPITAL 
ANNAPOLIS  HOSPITAL  


GRAND  VIEW  HOSPITAL  

BEYER  MEMORIAL  HOSPITAL 


CALUMET  PUBLIC  HOSPITAL  

WYANDOTTE  HOSPITAL  &  MEDICAL  CENTER 


MERCY  HOSPITAL 

IRON  COUNTY  GENERAL  HOSPITAL 

DETROIT  OSTEOPATHIC  HOSPITAL 

BOTSFORD  GENERAL  HOSPITAL  

EATON  RAPIDS  COMMUNITY  HOSPITAL 
DECKERVILLE  COMMUNITY  HOSPITAL  ... 

KELSEY  MEMORIAL  HOSPITAL  

ST  JOSEPH  MERCY  HOSPITAL  

ST  LAWRENCE  HOSPITAL 

MUSKEGON  GENERAL  HOSPITAL  

VISITORS  HOSPITAL 


MACKINAC  STRAITS  HOSPITAL  &  HLTH  CENTER  ... 
ST  JOHN  HOSPITAL  &  MEDICAL  CENTER  


LANSING  GENERAL  HOSPITAL 

RIVERSIDE  OSTEOPATHIC  HOSPITAL  

LAKESHORE  COMMUNITY  HOSPITAL  

LAKE  VIEW  COMMUNITY  HOSPITAL 

NORTH  DETROIT  GENERAL  HOSPITAL 

NORTH  OTTAWA  COMMUNITY  HOSPITAL 

ADDISON  COMMUNITY  HOSPITAL 

SEAWAY  HOSPITAL  

SHERIDAN  COMMUNITY  HOSPITAL 

MIDMICHIQAN  REGIONAL  MEDICAL  CTR-CLARE 


Nearest  neighbors  In  proximity  order 


230266.  230221. 

230111.  230193, 

230007,  230140, 

230098,  230002, 


230167.  230230,  230157,  230153,  230006.  230103. 

230121.  230069.  230027.  230092. 
230186.  230019,  230071.  230223.  230024.  230264. 

230029.  230151.  230269.  230195. 
230141.  230197,  230114.  230068,  230111,  230193, 

230121,  230277,  230077,  230069. 

230105,  230211.  230124,  230034,  230107.  230014, 
230228. 

230117,  230042,  230017,  230172,  230040.  230043. 
230190.  230075,  230085. 

230089.  230165.  230063.  230119.  230065.  230147, 
230204.  230090.  230173,  230273. 

230161,  230125,  150058,  150012,  150099.  150029, 

230199,  150018,  230021.  230078. 
230055,  230194,  230149,  230101. 
230007,  230146,  230020,  230270, 

230169.  230104,  230142,  230098. 
230197,  230114,  230132,  230068, 

230121,  230069,  230277,  230077. 
230098,  230244,  230270.  230020, 

230002,  230146,  230151,  230024. 
520173,  520131,  520091,  230219. 
230046,  230156,  230212,  230142, 

230244.  230270.  230020.  230151. 
230108.  230056.  230219. 
230140.  230007.  230169.  230020,  230270.  230176. 

230266.  230221.  230142,  230098. 

230090,  230119,  230273,  230104.  230128,  230076, 
230266,  230221,  230053,  230012. 

230194,  520120.  520159.  230055.  230138.  230056, 

520019. 
230012.  230173,  230053,  230076,  230128,  230273, 

230104,  230264,  230221,  230266. 
230071,  230002,  230019.  230024.  230244.  230130. 

230098,  230186,  230142,  230150. 
230006,  230129,  230167,  230157.  230230.  230087. 

230217.  230092.  230184,  230075. 
230253.  230082,  230213,  230118,  230188.  230232. 

230201.  230235.  230216,  230031. 
230035.  230178.  230093.  230080.  230208.  230030. 

230  W6.  230086,  230027. 
230046,  230144,  230212.  230259,  230002,  230142. 

230098,  230244,  230120,  230270. 
230230,  230129.  230167,  230103,  230153,  230006. 

230121,  230027,  230069,  230208. 
230004.  230066.  230174.  230106.  230171.  230003. 

230038,  230237,  230072,  230059. 
230137,  230125,  150058,  150012,  150099,  150029. 

230199,  230021,  150018,  150006. 

230034,  230105,  230124,  230239. 

230135,  230089,  230063,  230204,  230065,  230119. 

230195,  230173,  230147,  230090. 
230129.  230230.  230157,  230153,  230006,  230103. 

230121,  230069,  230027,  230092. 
230176,  230146.  230140.  230270.  230007.  230020. 

230142.  230098.  230266.  230221. 

230106.  230110,  230159.  230066.  230004.  230174. 
230093,  230060,  230086. 

230017,  230117,  230078,  230190.  230199,  230134. 

230042,  230085,  230015.  230125. 
230150.  230012.  230065,  230053.  230264,  230076, 

230128,  230273,  230104,  230221. 
230004,  230066,  230159.  230003,  230072,  230038, 

230237,  230059,  230276,  230032. 
230092,  230184,  230037,  230005,  230120.  230087. 

230113,  230259,  230212,  230022. 
230169,  230146,  230270,  230140.  230007,  230020, 

230142,  230098,  230099.  230244. 

230035,  230208.  230027,  230155,  230030,  230103, 
230080,  230276,  230032. 

230080,  230189,  230058,  230030,  230222,  230093. 
230155,  230086,  230205. 
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Provider  Na 

Wage  index 

Provider  name 

Nearest  neighbors  in  proximity  order 

230184  

0.9222 

doctors  hospital  of  JACKSON  

230092.   230175.  230259.  230087. 
230120,  230217,  230005.  230212. 

230153, 

230037. 

230186  

1.0347 

MADISON  COMMUNITY  HOSPITAL 

230223,   230130.  230264.  230195. 
230204.  230065.  230071.  230024. 

230019, 

230269 

230188  

0.9173 

HILLS  AND  DALE  GENERAL  HOSPITAL  

230118,  230201.  230235.  230082, 
230213.230041.236232. 

230253, 

230154 

230189  

0.9263 

MIDMICHIGAN  REGIONAL  MEDICAL  CTR-GLADWIN 

230058.   230180,  230095.  230205. 
230041,230030,230122. 

230222. 

230080, 

230190  

1.0849 

BRONSON  VICKSBURG  HOSPITAL  „. 

230017,  230117.  230015.  230172, 
230096,  230134,  230022. 

230043. 

230075 

230191  

0.8603 
1.0657 

HELEN  NEWBERRY  JOY  HOSPITAL 

230115. 

230111.   230068.  230132.   230141. 
230082.  230254,  230207,  230232. 

230197. 

230193  

LAPEER  REGIONAL  HOSPITAL 

230114 

230194  

0.8500 

CRYSTAL  FALLS  COMMUNITY  HOSPITAL 

230149,  230055,  230138,  520120. 
230056. 

230001, 

520159, 

230195  

0.9714 

MACOMB  HOSPITAL  CENTER 

230204,  230223,  230063,  230065, 
230047.  230165,  230173,  230227. 

230264, 

230186. 

230197  

1.0388 

FUNT  OSTEOPATHIC  HOSPITAL 

230141.  230114,  230132.   230068, 
230121,  230069.  230277.  230077. 

230111, 

230193. 

230199  

0.8743 

LEE  MEMORIAL  HOSPITAL 

230125,  230137.  230161,  230078, 
150058,  150012,  150018,  150099. 

230021, 

230172. 

230201   

0.8954 

SCHEURER  HOSPITAL „ 

230118,  230188,  230235.   730213, 
230154,  230205,  230253. 

230100. 

230041. 

230204  

0.9863 

BI-COUNTY  COMMUNITY  HOSPITAL 

230195.  230063,   230065.  230223. 
230173.  230186.  230135,  230089. 

230264, 

230165 

230205  

0.9147 

STANDISH  COMMUNITY  HOSRTAL  

230095.   230189.   230041.  230222, 
230058,  230070.  230122. 

230100, 

230201 

230207  

1.0279 

PONTIAC  OSTEOPATHIC  HOSPITAL 

230013,  230029,  230254,  230130. 
230186.  230277.  230019,  230151. 

230269, 

230071. 

230208  

0.8949 

CARSON  OTY  HOSPITAL  , 

230178,   230030.  230103.  230027. 
230080,230157.230121. 

230035, 

230155, 

230211  

0.9019 

KALKASKA  MEMORIAL  HEALTH  CENTER 

230228,  230097.  230133.  230107, 
230105. 

230081, 

230124, 

230212  

1.1994 

SALINE  COMMUNITY  HOSPITAL 

230156,  230046.  230144.  230120. 
230142,  230098,  230002.  230099. 

230259, 

230005, 

230213  

0.8305 

HARBOR  BEACH  COMMUNITY  HOSPITAL  

230118,   230154.  230253.  230201. 
230235,  230232. 

230188. 

230082 

230216  

0.9904 

PORT  HURON  HOSPITAL  „ 

230031.  230241.  230232.  230257, 
230047,  230082,  230154.  230254. 

230227. 

230253, 

230217  

0.9977 

OAKLAWN  HOSPITAL 

• 

230087.   230075.  230043,  230006, 
230092,230184.230117. 

230153, 

230022, 

230219  

0.7565 

ONTONAGON  MEMORIAL  HOSPITAL 

230108,  230056,  230143,  230145. 

230221  

1.1445 

MICHIGAN  HEALTH  CENTER  

230266,  230104.  230128.  230076, 
230012,  230090.  230147,  230150. 

230273, 

230053, 

230222  

0.9424 

MIDMICHIGAN  REGIONAL  MED  CTR-MIDLAND  

230041,   230122.   230070.  230077. 
230205,  230189,  230180. 

230030, 

230080, 

230223  

0.9667 

OAKLAND  GENERAL  HOSPITAL  

230186,  230264,   230195,  230065, 
230173,  230019,  230063,  230150. 

230204, 

230130. 

230227  

0.9924 

MT  CLEMENS  GENERAL  HOSPITAL 

230047,   230257,   230195,  230204, 
230223,  230165.  230186.  230065. 

230269, 

230063, 

230228  

0.9088 

GRAND  TRAVERSE  COMMUNITY  HOSPITAL 

230097,  230211.  230107.  230062, 
230060,  230133. 

230081, 

230124. 

230230  

0.9731 

EDWARD  W  SPARROW  HOSPITAL  

230157.  230167,  230129.  230153. 
230121,  230069.  230027,  230208. 

230103, 

230006, 

230232  

0.9617 

YALE  COMMUNITY  HOSPITAL  INC  

230082,  230253,  230216.  230031, 
230241,  230254.  230111,  230188. 

230154, 

230193 

230235  

0.9457 

CARO  COMMUNITY  HOSPITAL  

230188.  230082,  230041,  230077, 

230070, 

230122, 

230201,230193,230253. 

230236  

0.9760 

METROPOLITIAN  HOSPITAL  

230032,  230059,  230237.  230276, 
230035,  230040.  230027,  230072. 

230038 

230003. 

230237  

0.9761 

FERGUSON  HOSPITAL  « 

230059,   230038,  230276,  230032, 
230035,  230072,  230174.  230027. 

230236, 

230003. 

230239  ,. 

0.8613 

CHIPPEWA  COUNTY  WAR  MEMORIAL  HOSPITAL  ... 

230162. 

230241   

0.9870 

RIVER  DISTRICT  HOSPITAL 

230031,   230216.  230257.  230227, 
230269,  230195,  230204,  230165. 

230047, 

230232. 

230244  

1.0706 

GARDEN  CITY  OSTEOPATHIC  HOSPITAL 

230098,   230142.  230020.  230002, 
230007.  230024,  230140,  230071. 

230270, 

230151. 

230253  

0.8594 

MCKENZIE  MEMORIAL  HOSPITAL 

230154,  230082,  230232,  230188, 
230213.  230201,  230216,  230193. 

230118, 

230235. 

230254  

0.9859 

CRITTENTON  HOSPITAL 

230269,  230029,  230013.  230207, 
230047.  230223.  230227,  230195. 

230186. 

230130, 

IMI 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

230257  

230259  

230264  

230266  

230269  

230270  

2^73  

230276  

230277  

240001   

240002  

240003  

240004  

240005  

240006  

2l«007  

240008  

240009  

240010  

240011  

240013  

240014  

240016  

240017' 

240018  

2140019  

240020  

2|«)e21  

240022  

240023  

240025  

240027  

240028  

240029  

240030  

240031  

240036  

240037  


Wage  Irtdex 


Provider  r^ame 


Nearest  r^eighbors  In  proximity  order 


0.9920 

1.2087 

1.1493 

1.1436 

0.9829 

1.0353 

1.1436 

0.9760 

1.0272 

1.0344 

0.9218 
1.0575 

1.0383 

0.9181 
0.9937 

0.7120 

0.9853 

0.7087 

0.9939 

0.8962 

0.9353 

1.0362 

0.8038 
0.8345 
0.8270 

0.9218 
0.9642 

0.8920 

0.7516 

0.8689 

0.8401 

0.7845 

1.0470 

0.9198 

0.7821 

0.7850 

0.9392 

1.0472 


ST  JOHN  HOSPITAL-MACOMB  CENTER 

CHELSEA  COMMUNITY  HOSPITAL 

MONSIGNOR  CLEMENT  KERN  HOSPITAL 

SOUTHWEST  DETROIT  HOSPITAL 

WILLIAM  BEAUMONT  HOSPITAL  

HERITAGE  HOSPITAL 

DETROIT  REC  HOSPITAL  &  UNIV  HLTH  CENTER  .... 

KENT  COMMUNITY  HOSPITAL 

HURON  VALLEY  HOSPITAL 

NORTH  MEMORIAL  MEDICAL  CENTER  

ST  MARYS  MEDICAL  CENTER  

DIVINE  REDEEMER  MEMORIAL  HOSPITAL 


HENNEPIN  COUNTY  MEDICAL  CENTER 


WHITE  COMMUNITY  HOSPITAL 

OLMSTED  COMMUNITY  HOSPITAL 


WEINER  MEMORIAL  MEDICAL  CENTER 

ST  ELIZABETH  HOSPITAL  

TRACY  MUNICIPAL  HOSPITAL  , 

ST  MARYS  HOSPITAL  

GLENCOE  AREA  HEALTH  CENTER 

ST  GABRIELS  HOSPITAL  

NORTHFIELD  CITY  HOSPITAL  


ST  JOSEPHS  HOSPITAL  

NORTHWEST  MEDICAL  CENTER  

ST  JOHNS  REGIONAL  HEALTH  CENTER 


MILLER-DWAN  HOSPITAL  MEDIAL  CENTER 
MEMORIAL  HOSPITAL  ASSOCIATION  INC  


MINNESOTA  VALLEY  MEMORIAL  HOSPITAL 

WORTHINGTON  REGIONAL  HOSPITAL  

ST  PETER  COMMUNITY  HOSPITAL 

TRI  COUNTY  HOSPITAL 

GLACIAL  RIDGE  HOSPITAL 

CHISAGO  HEALTH  SERVICES  

ST  FRANCIS  MEDICAL  CENTER  

DOUGLAS  COUNTY  HOSPITAL 

ST  MICHAELS  HOSPITAL „... 

ST  CLOUD  HOSPITAL  

QUEEN  OF  PEACE  HOSPITAL  


230227.  230047.  230195.  230204,   230063.  230165. 

230135.  230065.  230269,  230223. 
230156.  230046.   230212.   230184.  230092.  230144, 

230069.  230120,  230175.  230005. 
230065,   230223.  230173,   230150,   230186,   230204, 

230195.  230012,  230063,  230053. 
230221.   230104,   230128,   230273.   230076.  230053, 

230090,  230012,  230147.  230119. 
230254.  230186.  230223,  230130,   230047.  230029. 

230195,  230227,  230013,  230204. 
230142,  230098,  230020,  230007,  230140.  230146. 

230244.  230169.  230176.  230266. 
230128.  230104.  230076.  230090.  230147,   230053. 

230221.  230012.  230266,  230119. 
230038,   230059,   230032,   230237.  230236,   230003. 

230035,  230027,  230072.  230040. 
230207.  230013.  230029.   230002,  230151,   230069. 

230071,  230130,  230019.  230254. 
240175.  240057.  240004.  240196.  240080.  240049. 

240053.  240132.  240048.  240078. 
240019.  240047.  520058,  240045,  240051,  240121. 
240038,  240063,  240210,   240106,   240048,  240049, 

240080,  240196,  240004,  240057. 
240057.  240196.  240080.  240049.  240175.  240001. 

240048,  240053,  240078,  240038. 

240084.  240155.  240200.  240040.  240051. 

240061.  240010.  240172.  240105.  240090.  240008. 

240117,  240018,  240069,  240150. 
240009,  240145,  240184,  240170,  240077.  240073, 

240099,  2401 25-,  240124,  240082. 
240090,  520171,  240018.  520142.  240172.  240006. 

240061,  240044,  240010,  520003. 
240007.  240125.  240073.  240145.  240179.  240124, 

240184,  240201.  240171,  240192. 
240061,  240006,  240172,  240105,  240090,  240008, 

240117,  240069.  240018,  240089. 
240161.  240187,  240056.  240021.  240104.  240133, 

240076.  240037.  240023.  240083. 
240142.  240193.  240075,  240036.  240110,  240139. 

240144.  240183.  240137,  240141. 
240071.  240097.  240089.  240037.  240207.  240059. 

240069.  240172.  240104.  240078. 
240025.  240103.  240101.  240144.  240100,  240096. 

240085.  240180.  240041.  240156.  240079,  350019. 
240090.  240089.  240172.  520010,  240059,  240008, 

520171,  520123,  520156,  240097. 
240002,  240047,  520058,  240045.  240051,  240121. 
240169.  240028,  240141.  240152.  240183.  240050. 

240115,  520130,  520157.  520112. 
240023.  240161.  240037.  240093.  240011,  240056. 

240083.  240104.  240146.  240071. 
240127.  160130.  240201.  240091.  240073,  160124, 

240171,  240102.  240128,  240125. 
240021,  240093,  240161.  240037.  240083.  240146. 

240129.  240011.  240071.  240056. 
240144.  240167,  240103,  240016.  240142.  240030. 

240101.  240075.  240140.  240052. 
240160.  240107.  240030.  240087.  240110.  240031, 

240142,  240167,  240109,  240122. 
240050.  520157.  520112.  240020.  240169.  240066. 

240132.  240115.  520026.  240210. 
350032.  240052,  240140,  240112.  240109.  350004, 

350020,350011,240031. 
240027,  240167,  240160,  240142,  240107,  240031. 

240109,  240110,  240087,  240025. 
240087,  240109,  240160,  240107,  240065,  240112. 

240027.  240030.  240052.  240116. 
240193,  240141,  240094,  240183.  240013.  240122. 

240076,  240110,  240133,  240139. 
240104,  240021,  240014.  240207.  240097,  240071, 

240056,  240023,  240161,  240078. 
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Provider  No. 

Wage  index 

240038  

1.0575 

240040  

240041  

0.9249 
0.8445 

240043  

a8e7t 

240044  

0.9205 

240045  

0.9172 

240047  

240048  

0.9218 
1.0575 

240049  

1.0550 

240050  

1.1111 

240051  

0.9229 

240052  

aTgTi 

240053  

1.0325 

240056  

1  0456 

240057  

1.0383 

240058  

0.8344 

240059  

1.1240 

240061  

0.9937 

240063  

1.0575 

240064  

08372 

240065  

0  6776 

240066  

1.1245 

240069  

0  96B6 

240071  

0.9355 

240072  

240073  

0.8237 
0.7532 

240075  

0.9191 

240076  

1.0363 

240077  

0.8758 

240078  

1.0325 

240079  

240080  

0.8129 
1.0353 

240082  

0.8111 

240083  

0.7990 

240084  

240085  

0.9068 
0.8434 

240086  

0.8488 

240087  

a7725 

240088  

0.8335 

Provider  name 


UNITED  HOSPITALS  INC 


MESABI  REGIONAL  MEDICAL  CENTER 
RIVERVIEW  HOSPITAL 


NAEVE  HOSPITAL  ASSOCIATION 

COMMUNITY  MEMORIAL  HOSPITAL 

COMMUNITY  MEMORIAL  HOSPITAL 

ST  LUKES  HOSPITAL  OF  DULUTH  ... 
MIDWAY  HOSPITAL 


UNIVERSITY  OF  MINNESOTA  HOSPITAL 

DISTRICT  MEMORIAL  HOSPITAL 

LAKEVIEW  MEMORIAL  HOSPITAL  INC 

LAKE  REGION  HOSPITAL  

METHODIST  HOSPITAL 

RIDQEVIEW  MEDICAL  CENTER 

ABBOTT-NORTHWESTERN  HOSPITAL  .... 
NORTH  PINE  AREA  HOSPITAL  DISTRICT 

REGINA  MEDICAL  COMPLEX  

ROCHESTER  METHODIST  HOSPITAL 

ST  JOSEPHS  HOSRTAL  


ITASCA  MEMORIAL  CENTER 
HOLY  TRINITY  HOSPITAL 


LAKEVIEW  MEMORIAL  HOSPITAL  

HEALTH  ONE  OWATONNA  HOSPITAL  

RICE  COUNTY  DISTRICT  ONE  HOSPITAL 


FALLS  MEMORIAL  HOSPITAL  

MURRAY  COUNTY  MEMORIAL  HOSPITAL 


ST  JOSEPHS  MEDICAL  CENTER  .... 

HEALTH  CENTRAL  OF  BUFFALO  .... 

CANBY  COMMUNITY  HOSPITAL  

FAIRVIEW  SOUTHDALE  HOSPITAL 

FOSSTON  MUNICIPAL  HOSPITAL  ... 
RIVERSIDE  MEDICAL  CENTER  


CHIPPEWA  COUNTY-MONTEVIDEO  HOSPITAL 
SIOUX  VALLEY  HOSPITAL 


VIRGINIA  REGIONAL  MEDICAL  CENTER 
WARREN  COMMUNITY  HOSPITAL  


RIVERWOOD  HEALTH  CARE  CENTER 

STEVENS  COMMUNITY  MEMORIAL  HOSPITAL 
RICE  MEMORIAL  HOSPITAL 


Nearest  neighbors  In  preidniMy  order 


240063,  240106.  240210,  240048,  240003.  240049. 

240080,  240196,  240004,  240057. 
240084,  240064,  240200.  240005,  240154,  24016a 
350019.  240085,  240017.  240114.  350027,  350033, 

240079,  240148,  240180. 

240136,  240117,  160141,  240069,  240146,  160059, 
240162,  160064,  160108,  160095. 

520142,  520087,  520004,  520122,  240135,  240008. 

240150,  520121.  240006,  240061. 
520058,  240002,  240019,  240047,  240121.  240051, 

240058. 
240019,  240002,  520058.  240045.  240051.  240121. 
240049.  240036,  240080.  240063.  240106.  240196, 

240004,  240210,  240057,  240003. 
240080,  240004,  240196,  240057,  240048,  240175, 

240001,  240038,  240063,  240106. 
240028,  520157,  240066,  240132,  520112,  240115, 

240210,  240106,  520026,  240063. 
240047,  240019,  240002,  520058,  240045.  240005, 

520173. 
240140,  240109,  240029,  240103,  240031,  240167. 

240112.  240101.  350032.  240030. 
240078.  240057,  240175,  240196,  240004,  240001. 

240080,  240049.  240048,  240207. 

240104,  240011,  240053,  240161.  240078.  240076. 

240037,  240175.  240207.  240001. 

240196,  240004.  240080.  240049.  240175,  240001, 
240053,  240048,  240078,  240038. 

240121.  520130,  240152,  240169,  240139,  240020, 
240045,  240183,  240086. 

240003,  240097,  520010,  520156,  240089.  240210. 

240038,  240063,  240106,  240207. 

240010,  240006.  240172.  240105.  240090,  240008. 

240117,  240069,  240018,  240150. 
240106.  240028.  240210.  240046,  240003,  240049. 

240080.  240196.  240004,  240057. 
240154,  240040.  240163.  240066. 
240112,  240111,  430010,  240087,  240031,  430064, 

240116,  240109.  240143.  240107. 
520156,  520028,  240210,  240106.  240063.  240003. 

520010,  240038.  240050.  240046. 
240146,  240071.  240014,  240043.  240117.  240172. 

240089,  240136.  240010.  240037. 
240014.  240069.  240146.  240069,  240037,  240097, 

240172.  240207,  240021.  240023.  ' 
NO  PROVIDER  WITHIN  50  MILES. 
240125,  240009,  240201,  240127,  240145,  240022. 

240123,  240007,  240128,  240171. 

240137,  240086,  240013.  240144.  240139,  240142. 
240025,240183. 

240094.  240056.  240115.  240175,  240001,  240<fe3, 

240132,  240036,  240011,  240141. 
240099,  240184,  240106,  430065.  240143.  240007, 

240145,  430088,  240062,  240116. 
240053,  240196,  240057,  240004,  240060.  240049. 

240175.  240207,  240001,  240048. 
240096,  240148,  240100,  240114.  240017,  240041. 
240049,  240196,  240004,  240057.  240048.  240175. 

240001,  240038,  240053,  240063. 
240170,  240108,  240116,  240143,  240077,  240066, 

240007,  240107,  240173,  240124. 
240130,  240129,  240179,  240157.  240192.  240023, 

240093.  240161.  240021,  240134. 
240005,  240040,  240200,  240155. 
240180,  350019,  240017,  240041,  350047,  24013B,  . 

240156.  350005. 
240137,  240075.  240139,  240121.  240056.  240064. 

240152.  240013. 
240031,  240107,  240160,  240027,  240065,  240116, 

240109,  240111,  240112,  240030. 

240122,  240173,  240133,  240170,  240082.  240187, 
240107.  240124.  240110.  240027. 
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Provider  No. 

240089  

240090  

240091  

240093  

240094  

240096  

240097  

240098  

240099  

240100  

240101  

240102  

240103  

240104  

240105  

240106  

240107  

240108  

240109  

240110  

240111  

240112  

240114  

240115  

240116  

440117  

240119  

240121  

240122  

240123  

240124  

240125  

240127  

240128  

240129  

240130  

240132  

240133  


Wage  Index 


1.0435 

0.9909 

0.7413 

0.8312 

1.0377 

0.8070 
1.0919 

0.7035 
0.6675 

0.8337 
0.9136 

0.7437 

0.7960 

1.0830 

0.9899 

1.0575 

0.8288 

0.6573 

0.7936 

0.9272 

0.6592 

0.7332 

0.9233 

1.0304 

0.6802 

0.9833 

0.8280 
0.9175 

0.9287 

0.8146 

0.8385 

0.7462 

0.7247 

0.8613 

0.8050 

0.7864 

1.0511 

0.9440 


Provider  name 


CANNON  FALLS  COMMUNITY  HOSPITAL 

LAKE  CITY  HOSPITAL 

lakefield  municipal  hospital 

IMMANUEL-ST  JOSEPHS  HOSPITAL  

MONTICELLO-BIG  LAKE  COMMUNITY  HOSPITAL 

CLEARWATER  COUNTY  MEMORIAL  HOSPITAL  ... 
SOUTH  SUBURBAN  MEDICAL  CENTER 


LAKEWOOD  HEALTH  CENTER 

HENDRICKS  COMMUNITY  HOSPITAL  ASSOCIATION 

NORTH  COUNTRY  HOSPITAL  

ST  MARYS  REGIONAL  HEALTH  CENTER  


JACKSON  MUNICIPAL  HOSPITAL  

MEMORIAL  HOSPITAL 

ST  FRANCIS  MEDICAL  CENTER  

COMMUNITY  MEMORIAL  HOSPITAL  ... 
ST  PAUL  RAMSEY  MEDICAL  CENTER 
SWIFT  COUNTY-BENSON  HOSPITAL  .. 

JOHNSON  MEMORIAL  HOSPITAL 

GRANT  COUNTY  HOSPITAL 

MELROSE  HOSPITAL  

ORTONVILLE  MUNICIPAL  HOSPITAL  .. 
WHEATON  COPi^UNITY  HOSPITAL  .... 

ADA  MUNICIPAL  HOSPITAL 

HEALTH  ONE  MERCY  HOSPITAL  

APPLETON  MUNICIPAL  HOSPITAL 

ST  OLAFS  HOSPITAL  


COOK  COUNTY  NORTH  SHORE  HOSPITAL 
MERCY  HOSPITAL 


PAYNESVILLE  COMMUNITY  HOSPITAL 

PIPESTONE  COUNTY  MEDICAL  CENTER  ...... 

REDWOOD  FALLS  MUNICIPAL  HOSPITAL 

DR  HENRY  SCHMIDT  MEMORIAL  HOSPITAL 

ARNOLD  MEMORIAL  HOSPITAL  

LUVERNE  COMMUNITY  HOSPITAL  

MADEUA  COMMUNITY  HOSPITAL 

SLEEPY  EYE  MUNICIPAL  HOSPITAL 

HEALTH  ONE  UNITY  HOSPITAL 

It/CEKER  COUNTY  MEMORIAL  HOSPITAL 


Nearest  rwighbon  In  proximity  order 


240003.  240078. 


430008.  430088. 


240014.  240097.  240059.  240172.  240018.  240071. 

240207,  240003.  520010.  240038. 
240008.  240018.  520171,  240172,  240006,  240061. 

240010.  240089,  520010.  520003. 

240102,  240201,  240171,  160124.  240022,  240134, 
240158.  160002.  240125,  240192. 

240023,  240021,  240129,  240146,  240083,  240161, 

240136,  240037,  240157.  240071. 
240076.  240141,  240115,  240036,  240132,  240001, 

240175.  240056,  240020,  240053. 
240079,  240100,  240148,  240016. 
240207,  240014,  240069,  240059, 

240038,  240063,  240048  240104. 
NO  PROVIDER  WITHIN  50  MILES. 
240184,  240077,  430065,  240145. 

240007,  430041,  240108,  240123. 
240096,  240079,  240016. 

240103,  240140,  240148,  240052,  240016,  240025, 
350020,350011,350004. 

240091,  160124,  160002.  240158,  240171,  240201, 

240134.  240166.  240022,  240157. 
240101.  240025.  240140,  240052,  240167,  240016. 

240144,  240109. 
240078.  240207,  240053,  240056,  240175,  240057, 

240037,  240196,  240004,  240001. 
240150,  240006,  240010,  240061,  160068,  240117, 

160108,  240135,  160081,  240172. 
240063,  240210,  240038,  240048,  240003.  240049. 

240080,  240196,  240004,  240057. 
240160,  240027,  240087,  240031,  240116,  240030, 

240088,  240082,  240109.  240065. 
240143,  240082,  240077,  240116,  240170,  240111, 

430065,  240184,  430010,  240099. 
240031.  240052,  240087,  240112,  240030,  240167, 

240160,  240029,  240027,  240065. 
240193,  240142,  240122,  240027,  240013,  240030. 

240036.  240160,  240068,  240107. 
430010,  240065,  240116,  240143,  240087,  240108, 

240112,  240031,  430064,  430065. 
240065.  240031,  350032,  240109,  430064,  240087, 

240029,  240111,  240052.  430010. 
240148.  350027,  350011,  350020,  240041,  350004, 

240079,350033,240101. 
240132,  240001,  240175,  240004,  240057,  240049, 

240196,  240080,  240053,  240048. 
240143,  240108,  240111,  240082.  240087,  240107, 

430010.  240065,  240170,  240077. 
240043.  160108,  240105,  240069.  240010,  240061, 

240006,  240136,  160064,  240146. 
NO  PROVIDER  WITHIN  50  MILES. 

240058.  240045,  520058,  240002,  240019,  240047. 

240086.  520130,  240152. 
240193.  240133,  240110,  240088,  240036,  240027. 

240187,  240142,  240160.  240076. 
430041,  430023,  240145,  240128.  240073,  430008. 

240127,  240184.  240099.  430016. 
240173,  240179.  240130,  240170.  240192,  240009, 

240007,  240083,  240125,  240088. 

240073.  240009.  240201,  240171.  240134.  240192. 

240179.  240091.  240022.  240007. 
240128.  240022.  160130,  160051.  240073,  160126, 

240201,  240123,  160145.  240091. 
240127,  160051,  240123,  430016,  430027,  430023, 

160130.  430054,  240022.  160145. 
240157,  240063.  240093.  240130,  240192,  240158. 

240134,  240166.  240023.  240179. 
240083,  240179,  240192,  240157.  240129.  240124, 

240134,  240171.  240173.  240023. 
240001.  240115,  240175,  240004,  240049,  240057. 

240080,  240196.  240048,  240106 
240187.  240122.  240088,  240011,  240076,  240173, 

240036,  240193,  240094,  240056. 
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Provider  No. 

Wage  Index 

240134  

0.6906 

240135  

0.8195 

240136  

0.8406 

240137  

0.8417 
0.8405 
0.8653 

240138  

240139  

240140  

0.9178 

240141  

0.9797 
0.8465 

240142  

240143  

0.6573 

240144  

0.8459 

240145  

0.6843 

240146  

0.8587 

240148  

0.9214 

240150  

0.9678 

240152  

0.8251 

240153  

240154  

0.8355 
0.8480 
0.9180 
0.6368 
0.7774 

240155  

240156  

240157  

240158  

0.7035 

240160  

0.7713 

240161  

0.8769 

240162  

0.8007 

240163  

240166  

0.8525 
0.7376 

240167  

0.7948 

240169  

0.8370 

240170  

0  8129 

240171  

0  7555 

240172  

0.9943 

240173  

0.8330 

240175  

1.0344 

240179  

0.7727 

240180  

0.8355 

240183  

0.9794 

240184  

0.6675 

240187  

0.8822 

Provider  name 


MOUNTAIN  LAKE  COMMUNITY  HOSPITAL 

TWEETEN  LUTHERAN  HEALTH  CARE  CENTER 
WELLS  HOSPITAL 


CUYUNA  RANGE  DISTRICT  HOSPITAL 

KITTSON  MEMORIAL  HOSPITAL 

MILLE  LACS  HOSPITAL 


PELICAN  VALLEY  HEALTH  CENTER  

FAIRVIEW  PRINCETON  HOSPITAL  

LONG  PRAIRIE  MEMORIAL  HOSPITAL 

MADISON  HOSPITAL  

UNITED  DISTRICT  HOSPITAL 

A  L  VADHEIM  MEMORIAL  HOSPITAL  

WASECA  AREA  MEMORIAL  HOSPITAL 

MAHNOMEN  COUNTY  AND  VILLAGE  HOSPITAL 

HARMONY  COMMUNITY  HOSPITAL  

KANABEC  HOSPITAL 


ROSEAU  AREA  HOSPITAL  DISTRICT 

COMMUNITY  MEMORIAL  HOSPITAL  

ELY  BLOOMENSON  COMMUNITY  HOSPITAL 

GREENBUSH  COMMUNITY  HOSPITAL 

WATONWAN  MEMORIAL  HOSPITAL 


TRIMONT  COMMUNITY  HOSPITAL  ... 
MINNEWASKA  DISTRICT  HOSPITAL 
ARLINGTON  MUNICIPAL  HOSPITAL  . 
UNITED  HOSPITAL  


NORTHERN  ITASCA  HOSPITAL  DISTRICT 
FAIRMONT  COMMUNITY  HOSPITAL 


PARKERS  PRAIRIE  DISTRICT  HOSPITAL 

RUSH  CITY  HOSPITAL  

GRANITE  FALLS  MUNICIPAL  HOSPITAL  .. 

WINDOM  AREA  HOSPITAL  INC  

ZUMBROTA  HOSPITAL 

RENVILLE  COUNTY  HOSPITAL  

GOLDEN  VALLEY  HEALTH  CENTER  

SPRINGFIELD  COMMUNITY  HOSPITAL  ... 

KARLSTAD  MEMORIAL  HOSPITAL  

FAIRVIEW  MILACA  HOSPITAL 

DIVINE  PROVIDENCE  HOSPITAL 

HUTCHINSON  COMMUNITY  HOSPITAL  ... 


Nearest  rielghfoors  In  proximity  order 


240171.  240192,  240157,  240158.  240201.  240091, 

240179,  240102.  240125,  240129. 
240150,  160081.  160023,  520004,  520087,  160068, 

240044.  160132,  520024.  240105. 
240043.  240162.  240146.  240093.  160141,  240069. 

240166.  240117.  240129.  240023. 
240086,  240075,  240139,  240013,  240144. 
240180,  350038,  350047,  240156,  240085.  350005. 
240183.  240152.  240086,  240137.  240075,  240141, 

240013,  240058,  240020,  240169. 

240052,  240101,  240103,  240029,  350004,  350020, 
240109,350011.240167. 

240183.  240020.  240094,  240036,  240152,  240076, 
240115,  240139,  240169.  240028. 

240110.  240013.  240167,  240030,  240193,  240144, 

240027,  240025,  240075,  240160. 
240108,  240116.  240077,  240082.  240111,  430010. 

430065,  240170.  240099.  240184. 
240025,  240142.  240075,  240167.  240013,  240016, 

240103,  240137.  240030.  240110. 

240184,  240007.  240099.  240123.  240009,  240073. 
430041,  430008.  240077.  240125. 

240069.  240071.  240093.  240136.  240023.  240043, 

240014,  240037,  240021,  240117. 

240079,  240114.  240096.  240101,  240041,  350011. 

350020. 
160068,  240135,  160081,  240105.  160023.  160027. 

240044,  160132,  240006,  240061. 
240183,  240169,  240020,  240139,  240141,  240058, 

520130,240028,520112. 

240156,  240180. 
240064,  240163.  240040. 
240005,  240200.  240084. 

240180.  240153.  240138,  240017,  240085. 
240129.  240134.  240158,  240192,  240130.  240083. 
240171.  240166.  240179,  240102. 

240157,  240166,  240134,  240102,  240171,  240091. 
240129, 160002.  240192.  240201. 

240027.  240107.  240087,  240030.  240031,  240109, 

240110,  240116,  240167,  240142. 
240011,  240021,  240023.  240056.  240187,  240037, 

240083,  240104,  240093,  240130. 
240166,  240136.  240158.  240129.  160141,  240157. 

240043,  240093.  160002.  160095. 
240154.  240064.  240040,  240200. 

240158,  240162.  160002.  240157.  240102.  240129, 
240134, 160124,  240091,  240136. 

240030,  240025,  240142,  240144,  240103,  240109, 

240027,  240052.  240160,  240110. 
520130,  240020.  240152,  240028.  520112.  520157. 

240050,  240058.  240183. 
240082.  240108.  240173.  240124.  240007.  240088. 

240143.  240116.  240077.  240009. 
240134.  240201.  240091.  240102.  240192.  240125. 

240158.  240157.  240179.  240022. 
240089.  240018.  240010.  240061.  240006.  240090, 

240014.  240071,  240069,  240008. 
240124,  240088,  240170,  240187.  240133.  240130, 

240179.  240082.  240083,  240011. 
240001,  240057.  240004,  240196,  240053,  240080. 

240049.  240078.  240132.  240048. 
240192.  240130.  240134.  240124.  240083.  240157, 

240125.  240171,  240129,  240009. 
240156,  240085,  240138,  240017.  350047,  240153. 

350019.240041. 
240141,  240152,  240139,  240020.  240036.  240094, 

240169.  240013.  240076.  240115. 
240099,  240145.  240077,  240007,  430008.  430065, 

240123,  430088,  430041,  240108. 
240011,  240133,  240161,  240056,  240173,  240076. 

240021,  240088,  240122,  240083. 


Federal  Register  /  Vol.  58,  No.  100  /  Wednesday.  May  26,  1993  /  Proposed  Rules 


30527 


APPENDIX  F.— PROPAC  Proposed  nearest  neighbor  Wage  Index— Continued 


Provider  Na 


240192  

240183  

240196  


240200 
240201 

240207 

240210 

250001 

250002 

250003 

250004 

250005 

250006 

250007 

250008 

250009 

kooio 


WagekKtex 


0.7682 

0.9325 

1.03B3 

0.8252 
0.7558 

1.0213 

1.0575 

0.7446 

0.6986 

0.7136 

0.7104 

0.6829 

0.6996 

0.7817 

0.6957 

0.6243 

0.6961 

0.8423 

0.5732 

0.6815 

0.7005 

0.6128 

0.8229 

0.5687 

0.7151 

0.7099 

0.6261 

0.7309 

0.5678 

0.6560 

0.5938 

0.7403 

0.7403 

0.7158 

0.6317 

0.6734 


Provider  name 


COMFREY  HOSPITAL  INC  

ALBANY  AREA  HOSPITAL 

METROPOLITAN  MT  SINAI  MEDICAL  CENTER 

COOK  COMMUNITY  HOSPITAL 

HERON  LAKE  MUNICIPAL  HOSPITAL 


FAIRVIEW  RIDGES  HOSPITAL  

ST  JOHNS  NE  COMMUNITY  HOSPITAL 


UNIVERSITY  OF  MISSISSIPPI  MEDICAL  CENTER  .. 

TISHOMINGO  HEALTH  SERVICES  INC  

NORTH  MS  MEDICAL  CTR  PONTOTOC  HOSPITAL 

NORTH  MISSISSIPPI  MEDICAL  CENTER  

PERRY  COUNTY  GENERAL  HOSPITAL 

BAPTIST  MEMORIAL  HOSPITAL-UNION  COUNTY  .. 

BILOXI  REGIONAL  MEDICAL  CENTER  

ABERDEEN  MONROE  COUNTY  HOSPITAL  

MAGNOLIA  HOSPITAL 

TIPPAH  COUNTY  HOSPITAL  

MEMORIAL  HOSPITAL  OF  HOLLY  SPRINGS  

GRENADA  LAKE  MEDICAL  CENTER  

COMMUNITY  HOSPITAL  OF  CALHOUN  COUNTY  ... 

TRACE  REGIONAL  HOSPITAL 

JASPER  HEALTH  CARE  INSTITUTION  

MEMORIAL  HOSPITAL  AT  GULFPORT  

WEBSTER  GENERAL  HOSPITAL 

OKOLONA  COMMUNITY  HOSPITAL 

PEARL  RIVER  COUNTY  HOSPITAL  

TALLAHATCHIE  GENERAL  HOSPITAL 

QILMORE  MEMORIAL  HOSPITAL 

WINSTON  COUNTY  COMMUNITY  HOSPITAL  

S  E  LACKEY  H4EMORIAL  HOSPITAL 

LEAKE  MEMORIAL  HOSPITAL 

VICKSBURG  MEDICAL  CENTER  

MERCY  REGIONAL  MEDICAL  CENTER 

LAIRD  HOSPITAL  

BAPTIST  MEM  HOSPITAL-NORTH  MISSISSIPPI 

FRANKUN  COUNTY  MEMORIAL  HOSPITAL  


Nearest  neighbors  ir>  proximity  order 


250036. 


250034. 


240179.  240134.  240130,  240157,  240171 

240083,  240158,  240125,  240201. 
240110,  240122.  240036,  240013 

240027.  240088,  240030.  240141. 
240057.  240004.  240080,  240049.  240175. 

240001,  240053.  240078,  240038. 
240084.  240005,  240040.  240155.  240163. 
240091.  240171.  240022,  240125,  240102. 

240073,  160124.  240158.  240192. 
240078.  240097.  240053,  240104,  240196. 

240060.  240048,  240003,  240049. 
240106,  240063.  240038.  240003.  240048, 

240080.  240196.  240004,  240057. 
250048.  250129.  250102,  250072.  250138. 

250134,  250038,  250065. 

250009.  250044.  010115.  010124.  010019. 
010123.  440109.  250137,  440051. 

250004.  250006.  250021,  250017.  250137. 

250034.  250086,  250112.  250025. 
250003.  250086.  250021,  250137.  250025. 

250017.  250044,  250008,  010115. 
250078.  250094.  250058.  250077, 

010134.  250105. 
250003.  250010,  250137.  250004 

250012,  250086.  250021,  250061. 
250125,  250019,  250123,  250040.  250045, 

010152.  250036.  250117,  010144. 
250025.  250067,  250021,  010080,  250017, 

250050.  250004,  250086. 
440051,  250044,  250002,  250010,  440109, 

440181,010115,250006. 
250006.  250044.  250137,  250012.  250009, 

440051.  250004.  250002,  440181. 

250010,  250006.  250126.  440147,  440170, 
440183.  440159.  440168.  440049 

250066,  250024,  250099.  250051,  250112, 
250061.  250020,  250071.  250128. 

250112.  250017,  250061.  250003,  250015, 
250021.  250020.  250024.  250004. 

250021,  250112,  250016.  250008.  250003, 
250025,  250004.  250020,  250050. 

250139,  250058,  250124.  250073.  250105 
250029,  250065,  250077. 

250123.  250125,  250007,  250045, 
190204.  190040,  250046,  250023 

250047.  250051.  250050.  250112, 
250016.  250067,  250027.  250015. 

250017.  250025.  250008.  250004.  250003, 
250067,  250016,  250112.  250137. 

250140.  190001.  190095,  250046.  250117 
250085,  250078,  250094,  250107. 

■250131.  250015.  250061,  250128.  250042 
250099.  250062,  250016,  250034. 

250008,  250021.  250086,  250004 
010044,  250067,  250003. 

250047.  250109.  250043, 
250076.  250091.  250051 

250073,  250033,  250091.  250139 

250018,  250134.  250038. 
250091.  250043.  250059 

250101,  250073.  250027,  250083 
250032,  190156.  250068.  250072, 

250129.  250048.  190208.  190149. 
250031,  190156,  250068.  250072.  250102 

250129.  250048.  190208.  190149. 
250043.  250091,  250073,  250029.  250030, 

250081.  250069,  250076. 
250061.  250128,  250006.  250003.  250016 

250012,  250024.  250112,  250131. 
250060.  250057,  250122.  250084,  2S0097 

250049,  250068.  190089.  250039. 


010080. 

250050,  250059. 
,250030. 

250030. 

250033,  250038. 

250102. 


240129. 

240142.  240133. 

240048. 

240134, 
240057. 
240049. 
250096, 
010006, 
250016. 
250006, 
250140. 
250044, 
250046, 
250100. 
250137. 
250003. 
250034. 
250016. 
250034, 
250067, 
250089, 
250117. 
250017. 
250086. 
190049. 
250071. 
250017. 
250020. 
250096. 
250029. 
250001. 
250001. 
250104. 
250126, 
250086. 


250040, 


250066. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


ProvW«fNo. 

Wage  index 

250036  

0.7401 

250037  

0.6810 

250038  

0.7460 

250039  

0.7285 

250040  

0.7503 

250042  

0  6250 

250043  

0.6826 

250044  

06933 

250045  

0.8845 

250046  

0.7319 

250047  

0.5921 

250048  

0  7446 

250049  

0.6609 

250050  

0.6029 

250051  

0.5636 

250057  

06344 

250058  

0.6786 

250059  

0.5670 

250060  

0.6993 

250061  

0.6021 

250062  

0.6224 

250063  

0.6252 

250065  

0.7388 

250066  

0.5870 

250067  

0.6232' 

250068  

0.7067 

250069  

0.7136 

250071  

0.6134 

250072  

0.7446 

250073  

0.7114 

250076  

0.7165 

250077  

0.6278 

250078  

0.6876 

250079  

0.6329 

250081  

0.7136 

250082  

0.6087 

Provider  name 


GEORGE  COUNTY  HOSPITAL 

JEFFERSON  DAVIS  COUNTY  HOSPITAL 

MADISON  GENERAL  HOSPITAL 

HARDY  WILSON  MEMORIAL  HOSPITAL  

SINGING  RIVER  HOSPITAL  SYSTEM  

NW  MISSISSIPPI  REGIONAL  MEDICAL  CENTER  *. 

NESHOBA  COUNTY  GENERAL  HOSPITAL  

BAPTIST  MEMORIAL  HOSPITAL  BOONEVILLE  

HANCOCK  GENERAL  HOSPITAL  

METHODIST  HOSPITAL  OF  STONE  COUNTY  

CHOCTAW  COUNTY  HOSPITAL 

ST  DOMINIC  JACKSON  MEMORIAL  HOSPITAL 

BEACHAM  MEMORIAL  HOSPITAL 

OKITBBEHA  COUNTY  HOSPITAL 

KILMICHAEL  HOSPITAL  

KINGS  DAUGHTERS  HOSPITAL 

JONES  COUNTY  COMMUNITY  HOSPITAL  

MONTFORT  JONES  MEMORIAL  HOSPITAL 

JEFFERSON  COUNTY  HOSPITAL 

YALOBUSHA  GENERAL  HOSPITAL  

SHELBY  COMMUNITY  HOSPITAL  

LAWRENCE  COUNTY  HOSPITAL 

SIMPSON  GENERAL  HOSPITAL 

TYLER  HOLMES  MEMORIAL  HOSPITAL  

CLAY  COUNTY  MEDICAL  CENTER 

CLAIBORNE  COUNTY  HOSPITAL 

RUSH  FOUNDATION  HOSPITAL 

NORTH  SUNFLOWER  COUNTY  HOSPITAL  

METHODIST  MEDIAL  CENTER.  INC 

RUSH  HOSPITAL  NEWTON  

KEMPER  COMMUNITY  HOSPITAL  

WAYNE  GENERAL  HOSPITAL  

FORREST  GENERAL  HOSPITAL  

SHARKEY  ISAQUENA  COMMUNITY  HOSPITAL  

F  G  RILEY  MEMORIAL  HOSPITAL 

DELTA  MEDICAL  CENTER 


Nearest  neighbors  in  proximtty  order 


250046,  010144,  010087,  010152.  010113,  010119. 

010090,  250005,  250040. 
250063,  250105,  250124,  250085.- 250065,  250057. 

250094.  250039,  250078,  250139. 
250138,  250129,  250048,  250001,  250102,  250096, 

250030,  250072.  250134. 
250057,  250065.  250063.  250068.  250072.  250134. 

250037,  250124,  250102,  250060. 
250007,  250125,  010152,  250019,  250123,  010144, 

010087,  010113.  010090,  010119. 
250131,  250062,  040085,  250024,  250128,  250093, 

250071,  040064,  250126.  250061. 
250091,  250033,  250030,  250076.  250027,  250073, 

250059,  250029,  250104. 
250137,  250009,  250010.  250002,  010115.  250006, 

250086,  250004,  440051,  250003. 

250123.  250019,  250125,  190204,  ld0040,  250117. 
250007,  190200,  190124,  190175. 

250140,  250023,  250036.  250007,  250125,  250019, 

250123.250078.250117. 
250027.  250020.  250050.  250051.  250059,  250066, 

250109,  250067,  250101,  250100. 
250129.  250001.  250102,  250138.  250072.  250096. 

250134.  250038.  250065. 
250097.  190023.  250107,  190103.  190049,  190147. 

250088.  250035,  250057,  250085. 

250067,  250100,  250047,  250020,  250027,  250008, 
250109,250017,250112. 

250066,  250020.  250047.  250015,  250059,  250101, 

250099,  250112.  250083.  250027. 
250063,  250039,  250035,  250097.  250037.  250060, 

250049.  250068.  250107.  250065. 
250105.  250018.  250077,  250005,  250078.  250094, 

250139,  250089,  250124. 

250101,  250030,  250083,  250051,  250047,  250027, 
250091,  250066,  250043,  250020. 

250068,  250035,  250084.  250122.  190089,  250057. 
250039,  250097,  250088.  250031. 

250034.  250016.  250128.  250024.  250112.  250015, 

250131.  250003.  250017.  250126. 
250093,  250071.  250042.  250131.  250024.  250095, 

040053.  040064.  040093,  250082. 
250037,  250057,  250085,  250039,  250105,  250097. 

250124,  250107.  250065,  250049. 

250124,  250139.  250134.  250096,  250039.  250037. 
250102,  250105,  250072. 

250051,  250015,  250099,  250020,  250101,  250047, 

250059,  250083,  250112,  250016. 
250050,  250100,  250008,  250017,  250025,  250021, 

010080,  250020,  250047. 
250060,  250031,  250032,  250039,  190156,  250035. 

190089,  250084,  250122,  250057. 
250081,  250104,  010138,  250073,  250089,  250033, 

250076,  010122.  250043. 

250093,  250062,  250095,  250099,  250024,  250042, 
250082,  250120,  250015,  250131. 

250102,  250001.  250048.  250129.  250134,  250138. 
250096,  250038,  250065. 

250029,  250033,  250081,  250069,  250104,  250018, 

250091,250139,250089. 
250043.  250109,  010138,  250033.  250104.  250081, 

250069  250027  250091 
010134,  250058,  250089,  250005.  010122.  010128. 

250018,010091. 

250094.  250005.  250140.  250085.  250105,  250058. 
250037,  250023.  250046. 

190208,  250119,  190081.  250098,  040105,  250120. 
190149,  250082.  190156,  250032. 

250069,  250104,  010138,  250073,  250089,  250033. 
250076,  010122.  250043. 

250120.  040105.  250095.  040093.  250093,  250098, 
250071.  250079.  040053.  250062. 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  irvtox 

250083  

0.6150 

250084  

0.6940 

250085  

0.6897 

250086  

0.7207 

250088  

0.7162 

250089  

0.6996 

250091  

0.5806 

250093  

0.6263 

250094  

0.6876 

250095  

0.6170 

250096  

0.7446 

250097  

0.6628 

250098  

0.6222 

250099  

0.5899 

250100  

0.6380 

250101  

0.6027 

250102  

0.7446 

250104  

0.7136 

250105  

0.6846 

250107  

0.6726 

250109  

0.5991 

i$0112  

0.5904 

250117  

0  8616 

250119  

0.7184 

250120  

0.6183 

250122  

0.6940 

250123  

0.8229 

280124  

0.6657 

250125  

08229 

250126  

0.8398 

250128  

0.6348 

250129  

0.7446 

250131  

0.6288 

250134  

0.7446 

250137  

0.6946 

250138  

0.7447 

Provider  name 


METHODIST  HOSPITAL  OF  MIDDLE  MISSISSIPPI  .... 

JEFFERSON  DAVIS  MEMORIAL  HOSPITAL 

MARION  COUNTY  GENERAL  HOSPITAL 

ITAWAMBA  CX)UNTY  HOSPITAL  

RELD  MEMORIAL  HOSPITAL  

H  C  WATKINS  MEMORIAL  HOSPITAL 

THAGGARD  HOSPITAL  

BOLIVAR  COUNTY  HOSPITAL 

METHODIST  HOSPITAL 

SOUTH  SUNFLOWER  COUNTY  HOSPITAL 

RANKIN  MEDICAL  CENTER  

SW  MISSISSIPPI  GENERAL  HOSPITAL  

HUMPHREYS  COUNTY  MEMORIAL  HOSPITAL 

GREENWOOD  LEFLORE  HOSPITAL 

GOLDEN  TRIANGLE  REGIONAL  MEDICAL  CENTER 

DISTRICT  2  COMMUNITY  HOSPITAL 

MISSISSIPPI  BAPTIST  MEDICAL  CENTER  

JEFF  ANDERSON  REGIONAL  MEDICAL  CENTER 

COVINGTON  COUNTY  HOSPITAL 

WALTHALL  COUNTY  GENERAL  HOSPITAL  

NOXUBEE  GENERAL  HOSPITAL 

HILLCREST  HOSPITAL 

LUCIUS  OLEN  CROSBY  MEMORIAL  HOSPITAL 

KINGS  DAUGHTERS  HOSPITAL 

KINGS  DAUGHTERS  HOSPITAL 

HUMANA  HOSPITAL  NATCHEZ  

AMI  GARDEN  PARK  COMMUNITY  HOSPITAL  

MAGEE  GENERAL  HOSPITAL  

GULF  COAST  MEDICAL  CENTER  

SENATOBIA  COMMUNITY  HOSPITAL 

SOUTH  PANOLA  COMMUNITY  HOSPITAL 

ST  DOMINICS  DOCTORS  HOSPITAL 

QUITMAN  COUNTY  HOSPITAL 

WHITRELD  MEDICAL  SURGICAL  HOSPITAL 

BALDWYN  SATELLITE  HOSPITAL 

RIVER  OAKS  HOSPITAL 


Nearest  nwghbor*  in  proximity  order 


250101,  250098,  250059.  250119,  250099.  250066, 

250051.  250038,  250030,  250095. 
250122.  190089,  250060,  250035,  250088,  250068, 

190145,  190099,  250057,  250097. 
250107,  250094.  250078,  250037,  250140.  250063, 

250105,  250023.  250097,  250049. 
250004.  010115,  250025,  250137.  010044.  250021, 

250044,  250003.  250008,  250006. 
190199,  190142,  190103,  250035.  190023,  250049. 

190020.  250097.  190059.  250122. 
250069,  250081,  250104.  250077.  010122.  250018, 

250073.  250058. 
250030.  250043,  250033,  250029.  250073,  250059. 

250038,  250027,  250076,  250101. 
250071,  250062,  250095,  250082.  250120,  250099. 

250042,  040093,  250024,  040053. 
250078,  250005,  250085,  250140.  250105.  250058. 

250037.  250023,  250046. 

250082,  250120,  250071,  250093,  250098,  250099, 
040105.  250062,  250083,  040093. 

250134,  250048,  250102.  250129,  250001,  250138, 

250072,  250038,  250065. 
250049,  250107,  190023,  250057,  250035,  250063, 

190103,  250088,  250085,  190049. 

250083.  250095,  250119,  250099.  250079,  250101. 
250082,  250120.  250071.  040105. 

250095.  250066,  250071,  250015.  250098,  250083. 
250093,  250051,  250024,  250101. 

250067,  250050,  010109,  250008,  010080.  250109. 
010045,  250025,  250047. 

250083,  250059,  250051.  250030,  250066.  250098. 
250119,  250038,  250099.  250047. 

250001,  250048.  250129.  250072.  250138,  250096, 

250134,  250038,  250065. 
250069.  250081.  010138,  250073.  250089,  250033. 

250076,  010122,  250043. 
250037,  250124,  250058,  250094.  250078.  250139, 

250018.  250063,  250065. 
250049,  250097,  250085,  190049.  190023.  190001. 

190095.  250063.  190147,  190103. 
250027,  010109,  250076,  250100,  250050,  250047. 

250067,250043,010051. 
250016,  250017,  250020,  250061.  250015.  250021, 

250003,  250051 ,  250066,  250034. 
190204.  190040,  190095.  190001.  190045,  250045. 

190177,  250023,  250123.  250019. 
250098,  250079,  250083,  250038,  250101.  250138, 

190208,  250129,  250048,  250001. 
250082.  040105,  250095,  040093,  250093,  250098, 

250071,  250079,  040053,  040051. 

250084,  190089,  250060.  250035,  250088.  250068, 
190145,  190099,  250057,  250097. 

250019.  250125.  250007.  250045.  250040.  250117. 

190204.  190040,  250046,  250023. 
250065.  250139,  250105,  250037,  250018.  250063, 

250134,  250058,  250096. 
250007,  250019,  250123,  250045,  250040.  250046. 

250117,  190204,  190040,  250023. 

250128,  440049,  250012.  250034,  250131,  440159. 
040085,  440183,  440170,  440147. 

250131,  250061,  250034,  250126,  250024,  250042, 

040085,  250016.  250015.  250012. 
250048.  250001.  250102.  250138,  250072,  250096, 

250134,  250038.  250065. 
250042.  250128.  250024.  040085.  250126,  250062, 

250061,  250034,  250071,  250015. 

250096,  250102,  250048.  250001.  250129,  250072, 
250138,  250065,  250038. 

250044.  250004.  250006.  250086.  250010.  010115, 
250003,  250002.  250009,  250021 

250129,  250048,  250001,  250102.  250096.  250072. 
250134.  250038.  250029. 
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ProvWef  No. 

Wageindex 

250139  

0.6595 

250140  

0.7048 

260001  

0.7432 

260002  

0.9347 

260003  

0.7690 

260004  

0.8807 

260005  

1.0183 

250006  

0.7703 

260007  

0.7432 

260008  

0.9313 

260009  

0.8924 

260011  

0.8671 

260012  

0.7778 

260013  

0.7388 

260014  

0.9346 

260015  

0.6985 

260016  

0  9387 

260017  

0.7238 

260018  

0.6229 

260019  

0.6771 

260020  

0.9828 

260021  

0.9346 

260022  

0  7558 

260023  

0.8501 

260024  

260025  

0.7474 
0.7206 

260026  

0.7/97 

260027  

0.9387 

260029  

0.8814 

260030  

0.7108 

260031  

0.9424 

260032  

0.9346 

260033  

0.9205 

260034  „ 

0.7217 

260a\5  

0.6780 

260036  

0.9206 

Provider  name 


SMITH  CXXINTY  GENERAL  HOSPITAL 

lumberton  citizens  hospital 

ST  JOHNS  REGIONAL  MEDICAL  CENTER 

LUTHERAN  MEDICAL  CENTER 

AURORA  COMMUNITY  HOSPITAL 

COOPER  COUNTY  MEMORIAL  HOSPITAL  

ST  JOSEPH  HEALTH  CENTER  

HEARTLAND  WEST  HOSPITAL  

FREEMAN  HOSPITAL  

ST  LOUIS  REGIONAL  MEDICAL  CENTER  

BOTHWELL  REGIONAL  HEALTH  CENTER 

ST  MARYS  HEALTH  CENTER 

ST  VINCENTS  HOSPITAL 

MCCUNE  BROOKS  HOSPITAL  

BARNES  HOSPITAL  

TWIN  RIVERS  REGIONAL  MEDICAL  CENTER  

LAKESIDE  HOSPITAL  

PHELPS  COUNTY  REGIONAL  MEDICAL  CENTER  .... 

ST  FRANCIS  HOSPITAL  

ARCADIA  VALLEY  HOSPITAL  

ST  JOHNS  MERCY  MEDICAL  CENTER  

DEACONESS  HOSPITAL  

KIRKSVILLE  OSTEOPATHIC  HEALTH  CENTER 

JEFFERSON  MEMORIAL  HOSPITAL 


TEXAS  COUNTY  MEMORIAL  HOSPITAL  . . 
HANNIBAL  REQK3NAL  HEALTHCARE  SYSTEM 


SWEET  SPRINGS  COMMUNITY  HOSPITAL  .. 

RESEARCH  MEDICAL  CENTER 

EXCELSIOR  SPRINGS  MEDICAL  CENTER 

MADISON  MEMORIAL  HOSPITAL 

TRINITY  LUTHERAN  HOSPITAL  

JEWISH  HOSPITAL  

METROPOLITAN  MEDICAL  CENTER  NORTH 

BATES  COUNTY  MEMORIAL  HOSPITAL  

CEDAR  COUNTY  MEMORIAL  HOSPITAL  


Nearest  nelght)ors  In  proximity  order 


250018.  250124.  250065.  250105.  250029.  250073. 

250058.  250134.  250096. 
250023.  250046.  250078,  250094.  250085.  190001. 

190095.  250117.  250005,  250107. 
260007.  260137.  170021.  260013.  260053.  170043. 

370004.  170006.  170150. 
260103.  260054.  260105.  260042.  260014.  260032 

260021.  140066.  260051.  260091. 
260012.  260123.  260197,  260065,  260040.  260089. 

260049,  260094,  260013. 
260111,  260146,  260141,  260068.  260178.  260142 

260009,  260026.  260074,  260011. 
260200,  260104,  260191.  260162.  260159,  260179 

260020,  260033.  260108.  260180. 

260090.  170022.  260057.  260062.  170009.  170133 
170004.  170067.  170131.  260050. 

260001.  260137.  170021.  260013.  260053.  170043. 

370004,  170006.  170159. 
260032,  260051,  260014,  260021,  260091.  260042 

260105,  260054,  260033.  260002. 
260026,  260097,  260142,  260004.  260175.  260111 

260141,260063,260146,260068. 
260037,  260047,  260131.  260141.  260068.  260178 

260146,  260158.  260004.  260186. 
260003,  260123,  260053,  260013.  260137.  260007 

260001,  260049.  260197.  260065. 
260007,  260137,  260001,  260053,  170021.  260049 

260073,  260012.  170043.  170006. 
260032,  260051,  260021,  260042,  260008,  260105. 

260054,  260091.  260002.  260103. 
040045.  260070,  040069,  040039.  040122.  440072. 

040070,  260160,  260120.  260119. 

260107.  260027.  260112.  260138.  170104,  170040. 
260188,  260085,  260031,  260048. 

260172,  260115.  260186,  260024,  260059,  260037. 

260047,  260011,  260039. 
260078.  260024.  260189,  260182.  040035.  260172 

260080.  040126. 
260163.  260030.  260116.  260092.  260039.  260189. 

260164,  260023.  140245.  260172. 

260108.  260162.  260179.  260176.  260081.  260091. 

260104,  260021,  260008.  260033. 

260091,  260014,  260032,  260008,  260051,  260042. 

260105.  260054,  260002,  260103. 

260129,  260143,  260082,  260173.  260128,  260100. 

260079,  160060.  160020.  160054. 
140061.  260092.  260077.  260164.  260039.  260081. 

260176.  260116.  260103.  260002. 

260018.  260172.  260182.  260078.  260059.  260017. 
140159.  140015.  260127.  140139.  260064.  160008 

140003.  140081. 
260142.  260097.  260009.  260063.  260067.  260004. 

260122.  260111.  260193.  260175. 
260107,  260112,  260016,  260138,  170040.  260085 

260188.  260031.  260048.  170104. 
260177.  260122.  260062.  260166.  260095.  260096. 

260063,  260193.  260188.  260048. 

260019.  260163.  260116,  260092.  260189.  260164. 
260039,  140245.  260165.  260183. 

260048.  260085,  170040,  260138,  260112.  170148. 

170146.  260107.  260027.  260096. 
260014.  260051.  260008.  260021.  260042.  260105. 

260054,  260091,  260002.  260103. 
260008,  260159,  260180,  260051.  260032.  260091. 

260014,  260021.  260104.  260042. 
260147.  260036.  260061.  260175.  260035.  170109 

170058.  260148.  170035.  260190. 
260061,  260148,  260147.  260073.  260034.  260049 

260195.  170058.  260175.  170006. 


CASS  MEDICAL  CENTER 260190.  260102. '260016.' 170176.  260193.  170109 

I  260027.  260188.  260107.  170049. 
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Provider  hto. 


260037 


Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Wage  (ndex 


0.8671 
0.6985 
0.7720 
0.9346 
0.7222 
0.8671 
0.9424 
0.7577 
0.7409 
0.9346 
1.0046 
0.7449 
0.9346 
0.6900 
0.7944 
0.7697 
0.6621 
0.9043 
0.8440 
0.8795 
0.7720 
0.6676 
0.7444 
0.8708 
0.6958 
0.7497 
0.8847 
0.9701 
0.6209 
0.7532 
0.6640 
0.9712 
0.7247 
0.9422 
0.7368 
0.7720 


Provider  name 


CHARLES  E  STia  hospital  

WASHINGTON  COUNTY  MEMORIAL  HOSPITAL  

COX  MEDICAL  CENTER 

BETHESDA  GENERAL  HOSPITAL  

HEDRICK  MEDICAL  CENTER  

MEMORIAL  COMMUNITY  HOSPITAL  

TRUMAN  MEDICAL  CENTER  

DADE  COUNTY  MEMORIAL  HOSPITAL 

ST  FRANCIS  HOSPITAL  

CENTRAL  MEDICAL  CENTER  INC  

ST  JOHNS  MERCY  HOSPITAL 

SALE  HOSPITAL  INC  

INCARNATE  WORD  HOSPITAL  ....„ .'. 

WRIGHT  MEMORIAL  HOSPITAL 

CAMERON  COMMUNITY  HOSPITAL 

BREECH  MEDICAL  CENTER 

NEVADA  CITY  HOSPITAL 

SPELMAN  MEMORIAL  HOSPITAL  

LAFAYETTE  REGIONAL  HEALTH  CENTER  

AUDRAIN  MEDICAL  CENTER  

ST  JOHNS  REGIONAL  HEALTH  CENTER 

FAIRFAX  COMMUNITY  HOSPITAL  

CARROLL  COUNTY  MEMORIAL  HOSPITAL  

BOONE  HOSPITAL  CENTER 

PEMISCOT  MEMORIAL  HOSPITAL 

BARTON  COUNTY  MEMORIAL  HOSPITAL 

MOBERLY  REGIONAL  MEDICAL  CENTER  

ST  ANTHONYS  MEDICAL  CENTER 

OZARKS  MEDICAL  CENTER 

PERSHING  MEMORIAL  HOSPITAL 

RIPLEY  COUNTY  MEMORIAL  HOSPITAL  

ST  JOSEPHS  HOSPITAL  

PERRY  COUNTY  MEMORIAL  HOSPITAL 

ST  JOSEPH  HEALTH  CENTER  

GENTRY  COUNTY  MEMORIAL  HOSPITAL 

SPRINGFIELD  GENERAL  OSTEOPATHIC  HOSPITAL 


Nearest  r)etghbors  in  proximity  order 


260011.  260047,  260131,  260141,  260068,  260178. 

260146,  260158,  260004,  260186. 
260092,  260116.  260163,  260019,  260115.  260023. 

260164,  260030.  140061,  260172. 

260089,  260065,  260197,  260003,  260195,  260049, 
260182,260012,260094. 

260105,  260054,  260014,  260032.  260051.  260021, 

260002.  260103.  260008.  260091. 
260055.  260079.  260067.  260057.  260143,  260109. 

260122.  260063.  260029,  260086. 
260037.  260011.  260131.  260141.  260068.  260178. 

260146.  260004,  260186,  260158. 

260031,  260085,  170040,  260138.  260112.  170148. 
170146.  260096.  260107,  260027. 

260073,  260013,  260195,  260003,  260012,  260035. 

260040,  260089,  260197. 
260066,  260086.  160043.  160092.  260006,  260090. 

160048,  280017.  260109.  160099. 

260032,  260014,  260008,  260042,  260105.  260021, 
260054.  260091,  260002,  260103. 

260198,  260158,  260179,  260191,  260115,  260176, 

260200,  260162,  260108,  260020. 
260137,  260001,  260007,  260013,  170021,  260012. 

370004,260123,370113. 
260105,  260042,  260014,  260002,  260032,  260103. 

260051,  260021,  260008,  260091. 
260044,  260109,  260143,  260079,  260086,  260057. 

260082,  260128,  150055,  260067. 

260090,  260062,  260006.  260029,  260177.  260044. 
260086,  260122,  260109,  260055. 

260186,  260195,  260182,  260089,  260024,  260040, 

260065.260017,260197. 
260035,  170058,  260073,  260034.  260147,  170006. 

170098,  260148,  260049,  260013. 
260177,  260029,  260096,  170009.  170133.  170146, 

170148.  260095.  260048,  260031. 
260122.  260029.  260193.  260067,  260166,  260026. 

260177.  260095.  260102,  260097. 
260131,  260178,  260068,  260146.  260141.  260074, 

260158,  260111,  260127,  260011. 
260197,  260040,  260089,  260003,  260195,  260182, 

260049,  260012  260094. 
280017,  280028,  160099,  260050,  160092,  280107, 

160043,  280062,  170004,  170164. 
260063,  260142,  260122,  260044,  260026,  260079, 

260029,  260111.  260097.  260057. 
260141.  260178.  260146,  260131,  260004,  260111, 

260064,  260011,  260047,  260037. 
260015.  440072.  040069.  040045.  440114.  440130, 

040070.  040039,  260160,  180117. 
260049.  170006,  260061,  260013,  260035,  170098. 

170058,  260007,  260001,  260137. 
260100,  260111,  260146,  260064,  260178,  260068. 

260141,  260004,  260079,  260142. 
260081.  260176,  260103,  260091,  260002,  260108, 

260021,  260020,  260054,  260042. 

260018.  040035.  040126,  040027,  260024,  260182, 

040115.040037,260080. 
260044,  260100,  260143,  260055.  260067.  260129. 

260022,  260074,  260142,  260111. 

040122,  260119,  260120,  040047,  260189,  040045, 

040126,  040008,  260160,  260018. 
260176,  260108,  260077,  260020,  260091,  260179. 

260162,  260021,  260014,  260008. 
260128,  260143,  160020,  160113,  260022,  260129, 

160060,  160077,  260173,  260055. 
260048,  260031,  260138,  260112,  170040,  260027, 

260107,  260188,  170148,  260096. 
260109,  260050,  160048,  260057,  260055,  260090, 

260006,  160055,  160043,  260044. 
260040,  260065,  260197,  260195.  260003.  260049. 

260182.  260012.  260094. 
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ProvWefNo. 

Wage  index 

260090  

0.8014 

260091  

0.9346 

260092  

0.6994 

260094  

0.7472 

260095  

0.9396 

260096  „. 

0.9314 

260097  

0.8132 

260100  

0.7603 

260102  

0.9043 

260103  

0.9347 

r-60104  

1.0183 

260105  

0.9346 

260107  

0.9387 

260106  

0.9828 

260109  

0.7034 

260110  _... 

0.7175 

260111  

0.8782 

260112  

0  9370 

260113  

0.7211 

260115  

0  7552 

260116  

0  7000 

260119  

0  6828 

260120  

0.6828 

260122  

0.8544 

260123  

0.6877 

260127  

0.7341 

260128  

0.7248 

260129  

0.7558 

260131  

0.8674 

260134  

0.9136 

260137  

0.7386 

260138  

0.9374 

260141  

0.8708 

260142  

0.7856 

260143  

0.7503 

260146  

0.8708 

Provider  name 


HEARTLAND  EAST  HOSPITAL 

ST  MARYS  HEALTH  CENTER  .„ _... 

BONNE  TERRE  HOSPITAL 

SKAGGS  COMMUNITY  HOSPITAL  

INDEPENDENCE  REGIONAL  HEALTH  CENTER  . 

NORTH  KANSAS  CITY  HOSPITAL 

WESTERN  MISSOURI  MEDICAL  CENTER 

SAMARITAN  MEMORIAL  HOSPITAL  „. 

TRUMAN  MEDICAL  CENTER  EAST 

ALEXIAN  BROTHERS  HOSPITAL  

DEPAUL  HEALTH  CENTER  

ST  LOUIS  UNIVERSITY  HOSPITAL  

BAPTIST  MEDICAL  CENTER „.. 

MISSOURI  BAPTIST  MEDICAL  CENTER 

HARRISON  COUNTY  COMMUNITY  HOSPITAL  .... 

SOUTHEAST  MISSOURI  HOSPITAL 

ALBERT  M  KELLER  MEMORIAL  HOSPITAL  

MENORAH  MEDICAL  CENTER  

MISSOURI  DELTA  MEDICAL  CENTER  

MISSOURI  BAPTIST  HOSPITAL  SULLIVAN  „.. 

MINERAL  AREA  OSTEOPATHIC  HOSPITAL 

DOCTORS  REGIONAL  MEDICAL  CENTER 

LUCY  LEE  HOSPITAL  

RAY  COUNTY  MEMORIAL  HOSPITAL 

SOUTH  BARRY  COUNTY  MEMORIAL 

PIKE  COUNTY  MEMORIAL  HOSPITAL 

PUTNAM  COUNTY  MEMORIAL  HOSPITAL 

GRIM-SMITH  HOSPITAL  AND  CLINIC  

CALLAWAY  MEMORIAL  HOSPITAL 

LINCOLN  COUNTY  MEMORIAL  HOSPITAL  

OAK  HILL  HOSPITAL  

ST  LUKES  HOSPITAL  OF  KANSAS  CITY 

UNIVERSITY  OF  MISSOURI  HOSPITAL  &  CLINIC 

JOHN  FITZGIB60N  MEMORIAL  HOSPITAL 

SULLIVAN  COUNTY  MEMORIAL  HOSPITAL 

FISCHEL  EaiS  STATE  CANCER  HOSPITAL  


Nearest  nelghbotB  in  pfDxhfnity  order 


260006.  170022.  260057.  280062,  170009.  170133. 

170004,  170067.  260177,  170131. 
260021,  260006,  260014.  260032,  260051.  260042, 

260105,  260054,  260002,  260103. 
260116,  260163.  260039,  260019,  260023,  260164. 

260030,  140061.  260115.  140245. 

040109.  040017,  040005.  260123,  260003.  260197, 

040115,260065,260012. 
260166.  260188.  260085,  260096.  260048.  260031, 

260112,  260138,  260102.  260027. 
260048,  170148,  170146.  260085,  260031,  260095. 

170040.  260138.  260112.  260188. 

260026,  260009,  260175,  260063,  260036,  260193, 
260190,  260102,  260142,  260122. 

260074,  260079,  260129,  260022,  260111,  260143, 

260064. 
260190,  260188,  260193,  260166.  260095,  260027. 

260016,  260107,  260112.  260085. 
260002.  260054,  260105.  260042,  260014,  260032. 

260021,  140066,  260051,  260091. 
260005.  260200.  260159.  260162,  260033,  260020, 

260179,  260108.  260191.  260180. 
280042,  260054.  260014,  260032.  260051,  260002, 

260021.  260103,  260008,  260091. 

260027,  260112.  260016.  260138.  170040.  260085. 

260031,  260188,  260048,  170104. 

260020.  260162.  260179,  260176,  260081.  260091, 

260021.  260104.  260008,  260033. 
260086.  260055.  160048,  160055.  260057,  260044, 

260050,  260143. 160113,  260090. 
260183,  260165.  140170.  260113,  140164.  140140. 

140042.  260160.  140184.  260030. 
260004.  260146.  260141.  260068,  260074.  280178, 

260142,  260026.  260064,  260009. 
260138,  260107,  170040.  260027,  260085.  260031, 

260048,  260016,  260188,  170148. 
260160,  260165,  260183,  260110,  180117.  260120. 

260119,  440130.  140170.  140042. 
260039.  260052,  260017,  260092,  260158,  260023, 

260172,  260176,  260077,  260081. 
260163,  260092.  260019.  260039.  260030.  260164. 

260023.  140245.  140061.  140109. 
260120,  260160,  260080,  040122,  040045.  260189. 

260015,  260113,  040047.  260165. 
260119.  260160,  260080.  040122.  040045,  260189, 

260015,  260113,  040047,  260165. 
260063,  260029,  260193,  260177,  260067,  260166, 

260095,  260102,  260062,  260188. 
260012,  040005,  260003.  040048.  040010,  040109, 

260053,  260094,  040075,  040022. 
140139,  260025.  260134,  140188.  140159,  140015, 

140059.  260198,  260064,  140058. 
260082,  160020,  260143.  160113,  260022.  260129, 

160060,  160077,  160061,  160055. 
260022,  260143.  260082,  260173,  260128.  260100, 

260079,  160060.  160020,  160054. 
260178.  260068,  260141,  260146,  260011,  260064, 

260037,  260047,  260158,  260004. 
260198.  260191.  260200.  260005,  260052,  260158. 

260104,  260179,  140059,  260127. 
260007.  260001,  170021,  260013,  260053.  170043. 

370004.  170006,  260012. 
260112.  170040,  260031,  260085,  260048.  260107, 

260027,  170148,  170146,  260016. 
260068.  260146,  260178,  260131.  260004,  260111. 

260011,  260047.  260037,  260064. 
260026.  260067,  260111.  260004.  260009.  280063, 

260097.  260122.  260146,  260074. 
260062.  260128.  260055.  260022.  260129.  260079. 

260044,  160113,  160020,  260109. 
260068.  260141,  260178,  260004,  260131.  260111. 

260064,  260011,  260047,  260037. 
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Provktef  No. 


260147 

260148 

260158 

260159 

260160 

260162 

260163 

260164 

260165 

260166 

260172 

260173 

260175 

260176 

260177 

260178 

260179 

260180 

260182 

260183 

260186 

260188 

260189 

260190 

260101 

260193 

260195 

260197 

260198 

260200 

270002 
270003 
270004 
270006 
270007 
270009 
270011 
270012 
270013 
270014 
270016 
270017 


Wage  index 


0.7084 

0.7074 

0.7166 

0.9335 

0.7380 

1.0228 

0.7000 

0.6951 

0.7169 

0.9175 

0.6741 

0.7552 

0.7510 

0.9712 

0.9060 

0.8708 

1.0274 

0.8852 

0.7628 

0.7175 

0.7556 

0.9310 

0.6680 

0.9363 

1.0334 

0.9043 

0.7708 

0.7720 

1.0069 

1.0232 

0.6591 
0.8819 
0.8517 
0.8761 
0.8517 
0.8681 
0.8012 
0.8826 
0.8826 
0J388 
0.8711 
0.8675 


Provider  name 


SAC-OSAGE  HOSPITAL  

EUETT  MEMORIAL  HOSPITAL  

HERMANN  /U^EA  DISTRICT  HOSPITAL _. 

CHRISTIAN  HOSPITAL  NORTHVyEST  .„„ 

DEXTER  MEMORIAL  HOSPITAL „. 

FAITH  HOSPITAL  . „ 

FARMINGTON  REGIONAL  MEDICAL  CENTER 

STE  GENEVIEVE  COUNTY  MEMORIAL  HOSPITAL  .. 

CHAFFEE  GENERAL  HOSPITAL _„ 

MEDICAL  CENTER  OF  INDEPENDENCE 

SALEM  MEMORIAL  HOSPITAL  DISTRICT  ....„ „. 

SCOTLAND  COUNTY  MEMORIAL  HOSPITAL  .„ 

GOLDEN  VALLEY  MEMORIAL ....„ 

METROPOLITAN  MEDICAL  CENTER  WEST  ._ 

LIBERTY  HOSPITAL _ 

COLUMBIA  REGIONAL  HOSPITAL  „ 

ST  LUKES  EPISCOPAL  PRESBYTERIAN  HOSPITAL 

CHRISTIAN  HOSPITAL  NORTHEAST „ .' 

MERCY  HOSPITAL  ...„„ _ 

ST  FRANCIS  MEDICAL  CENTER  

LAKE  OF  THE  OZARKS  GENERAL  HOSPITAL 

PARK  LANE  MEDICAL  CENTER  

REYNOLDS  COUNTY  GENERAL  MEM  HOSPITAL  .... 

LEES  SUMMIT  HOSPITAL  

ST  PETERS  COMMUNITY  HOSPITAL  

ST  MARYS  HOSPITAL  OF  BLUE  SPRINGS  

CrriZENS  MEMORIAL  HOSPITAL  

SPRINGFIELD  COMMUNITY  HOSPITAL  

MISSOURI  BAPTIST  HOSPITAL  WENTZVILLE  

ST  JOSEPH  HOSPITAL  WEST  _ 


HOLY  ROSARY  HOSPITAL  .: 

ST  PETERS  COMMUNITY  HOSPITAL  

DEACONESS  MEDICAL  CENTER  OF  BILLINGS 

BROADWATER  HEALTH  CENTER 

STILLWATER  COMMUNITY  HOSPITAL 

COMMUNITY  HOSPITAL  OF  ANACONDA 

CENTRAL  MONTANA  MEDICAL  CENTER 

MONTANA  DEACONESS  MEDICAL  CENTER 

COLUMBUS  HOSPITAL  

ST  PATRICK  HOSPITAL  

ROSEBUD  HEALTH  CARE  CENTER 

ST  JAMES  COMMUNITY  HOSPITAL 


Nearest  rteighbors  in  proMtniity  order 


260034.  260175.  260148.  260035,  260061. 

260097.  170058.  170109,  260195. 
260147.  260035.  260175,  260195.  260034. 

260073.  260049,  260097.  260186. 
260052.  260131.  260198.  260134.  260011, 

260115.  260047.  260064.  260191. 
260033.  260180.  260104.  260005.  260006. 

260162.  260051.  200032,  260091. 
260113.  260120,  260119,  260165,  040045. 

260015,  040122,  260110.  260070. 
260179.  260020,  260108.  260104.  260200. 

260005.  260081,  260091.  260033. 
260116.  260092.  260019.  260039.  260030, 

260023.  140245.  140061,  140109. 
140245.  140061.  140109.  260116.  260163, 

260092,  140055.  260039,  260030. 
260183.  260110.  260113.  140170.  260160, 

140164.  140140.  140042.  260120. 
260095.  260188.  260193.  260102.  260085, 

260096,  260112.  260027,  260031. 
260017.  260024,  260115.  260039,  260019. 

280018. 
160054.  160060.  260022,  260129,  160008, 

160020.  260082.  160089.  260128. 
260147,  260148,  260097,  260034.  260036, 

260035.  260026,  260190.  260061. 
260081.  260108.  260020,  260179,  260077, 

260091,  260021,  260008.  260014. 
260029.  260062.  260096.  260095.  260166. 

260085.  170146.  170148.  260031. 
260068.  260141.  260146.  260131.  260004. 

260064,  260011.  260037.  260047. 
260162.  260020.  250108.  260176.  260081. 

260104,  260005.  260091,  260191. 
260159,  260033,  140125,  140070,  140168. 

260051,  140002.260032. 
260024.  260065,  260089,  260040.  260197. 

260078.  260018,  260094. 
260110.  260165.  140170.  260113.  140164. 

260160.  260030,  140042.  140184. 
260059,  260047.  260037,  260011.  260017, 

260148. 
260027,  260095,  260085,  260112,  260102. 

260166,  260138,  260031,  260048. 
260019.  260030,  260080,  260119,  260120. 

260172,260163,260116. 
260102,  260188,  260016.  260027.  260193. 

260166,  260112,  260095,  260138. 
260200,  260005.  260104,  260162.  260179. 

260020,  260108,  260033,  260198. 
260166.  260102.  260095,  260188.  260190, 

260027,  260112,  260107,  260016. 
260089.  260040,  260049.  260148,  260065, 

260035.  260059,  260073. 
260065.  260040.  260089,  260003.  260195, 

260049.  260094,  260182. 
260134,  260191,  260200,  260052.  260005, 

260104.  260162.  260020.  260108. 
260005,  260191,  260104,  260162.  260179, 

^0159.  260106.  260033.  260176. 
270016. 

270006.  270055.  270017. 
270049,  270007.  270079.  270081. 
270003,  270068,  270057. 
270029.  270030,  270048,  270004. 
270055,  270047.  270017. 
NO  PROVIDER  WITHIN  50  MILES. 
270013.  270072. 
270012.270072.270031. 
270023,  270050.  270019.  270073. 
270002. 
270009.  270055.  270059.  270047.  2700^3. 


260036, 
260061, 
260037. 
260200, 
260183. 
260176, 
260164, 
260023. 
260030. 
260048, 
260189. 
160115. 
260009, 
260162. 
260048, 
260111, 
260200. 
260008. 
260059. 
140140. 
260009. 
260107. 
260018. 
260107. 
260159. 
260085, 
260197. 
260012. 
260179. 
260020. 
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Provider  No. 


270019 
270021 
270023 
270024 
270026 
270027 
270028 
270029 
270030 
270031 
270032 
270033 
270035 
270036 
270039 
270040 
270044 
270046 
270047 
270048 
270049 
270050 
270051 
270052 
270053 
270055 
270067 
270058 
270059 
270060 
270063 
270068 
270072 
270073 
270079 
270080 
270061 
270082 
270083 
280001 

280003 

280005 

280009 

280011 

280012 

280013 

280014 

280015 
280017 

280018 

280020 

280021 
280022 

280023 

280024 

280025 

280026 


Wage  index 


0.8398 
0.7386 
0.8388 
0.7000 
0.8668 
0.8617 
0.8661 
0.8494 
0.8710 
0.8805 
0.7721 
0.8684 
0.8219 
0.7073 
0.8668 
0.8054 
0.6582 
0.6871 
0.8661 
0.6969 
0.8517 
0.8342 
0.8399 
0.7110 
0.8644 
0.8681 
0.8639 
0.6980 
0.8688 
0.6989 
0.8680 
0.8760 
0.8557 
0.8355 
0.8494 
0.8667 
0.8734 
0.8687 
0.8399 
0.6074 

0.8537 

0.8554 

0.7555 

0.6739 

0.6645 

0.9656 

0.6934 

0.7685 
0.6543 

0.6640 

0.8521 

0.6522 
0.7553 

0.7451 

0.7191 

0.6343 

0.7743 


Provider  name 


ST  LUKE  COMMUNITY  HOSPITAL  

COMMUNITY  MEMORIAL  HOSPITAL  , 

COMMUNITY  MEDICAL  CENTER  INC -., 

TRINITY  HOSPITAL 

TOOLE  COUNTY  HOSPITAL  

LIBERTY  COUNTY  HOSPITAL  

BARRETT  MEMORIAL  HOSPITAL 

CARBON  COUNTY  MEMORIAL  HOSPITAL 

SWEET  GRASS  COMMUNITY  HOSPITAL 

TETON  MEDICAL  CENTER  

NORTHERN  MONTANA  HOSPITAL  

WHEATLAND  MEMORIAL  HOSPITAL 

ST  JOHNS  LUTHERAN  HOSPITAL  

DANIELS  MEMORIAL  HOSPITAL 

PONDERA  MEDICAL  CENTER  

NORTH  VALLEY  HOSPITAL  

FRANCES  MAHON  DEACONESS  HOSPITAL  

PHILLIPS  COUNTY  HOSPITAL  ASSOCIATION  ... 

GRANITE  COUNTY  MEMORIAL  HOSPITAL  

GLENDIVE  MEDICAL  CENTER  

ST  VINCENT  HOSPITAL  &  HEALTH  CENTER  .... 

MARCUS  DALY  MEMORIAL  HOSPITAL  

KALISPELL  REGIONAL  HOSPITAL  

FALLON  COUNTY  MEDICAL  COMPLEX  

BIG  SANDY  MEDICAL  CENTER  

MONTANA  STATE  HOSPITAL-GALEN  CAMPUS 

BOZEMAN  DEACONESS  HOSPITAL  

SHERIDAN  MEMORIAL  HOSPITAL 

THE  RUBY  VALLEY  HOSPITAL 

POPLAR  COMMUNITY  HOSPITAL 

MADISON  VALLEY  HOSPITAL  

MOUNTAINVIEW  MEMORIAL  HOSPITAL  

CHOUTEAU  COUNTY  DISTRICT  HOSPITAL  

MINERAL  COUNTY  HOSPITAL  

BIG  HORN  COUNTY  MEMORIAL  HOSPITAL  

LIVINGSTON  MEMORIAL  HOSPITAL „ 

ROUNDUP  MEMORIAL  HOSPITAL  

GLACIER  COUNTY  MEDICAL  CENTER  

CLARK  FORK  VALLEY  HOSPITAL 

JEFFERSON  COUNTY  MEMORIAL  HOSPITAL  ... 


BRYAN  MEMORIAL  HOSPITAL 


LINCOLN  GENERAL  HOSPITAL 

GOOD  SAMARITAN  HOSPITAL 

ANTELOPE  MEMORIAL  HOSPITAL  

OUR  LADY  OF  LOURDES  HOSPITAL  

UNIVERSITY  OF  NEBRASKA  MEDICAL  CENTER 
WEBSTER  COUNTY  COMMUNITY  HOSPITAL  


MEMORIAL  HEALTH  CENTER 
COMMUNITY  HOSPITAL 


CHASE  COUNTY  COMMUNITY  HOSPITAL 

ST  ELIZABETH  COMMUNITY  HEALTH  CENTER 

COMMUNITY  HOSPITAL 

KEARNEY  COUNTY  COMMUNITY  HOSPITAL  .... 


ST  FRANCIS  MEDICAL  CENTER  „ 

PERKINS  COUNTY  COMMUNITY  HOSPITAL  

NIOBRARA  VALLEY  HOSPITAL  CORPORATION 
MORRILL  COUNTY  COMMUNITY  HOSPITAL 


Nearest  neightwrs  In  proximity  order 


270083.  270073.  270014.  270023.  270051. 

350017.  350025. 

270014.  270050.  270019.  270073. 

270060,  270044.  270036. 

270039.  270082,  270027. 

270026.  270053.  270072. 

270059  270063 

270007!  530007.  530016,  530029. 

270080.  270007.  270033. 

270039,  270013. 
270053. 
270030. 
130015.  130024. 

270058.  270060,  270024. 
270026.270031.270082. 
270051. 

270024. 

NO  PROVIDER  WITHIN  50  MILES. 
270009,  270055.  270017.  270050. 
NO  PROVIDER  WITHIN  50  MILES. 
270004,  270007,  270079,  270081. 

270023,  270047,  270014. 

270040,  270019. 
350023. 

270032.  270072,  270027. 

270009,270017,270047.270003. 

270080.  270063.  270006. 

270036. 

270063.  270028,  270017. 

270024.  270036. 

270059.  270057.  270028. 
270006. 

270053.  270012,  270013,  270027. 

270083.  270019.  270023,  270014. 

270004.  270049. 

270057.  270030. 

270049.  270004. 

270026.  270039. 

270073.  270019. 

280050.  280054.  170099,  170076,  170024,  280080. 

170113,280076.280079. 
280020,  280005.  280076.  280058.  280051.  280037. 

280079.  280054.  280052. 
280003.  280020.  280076,  280058,  280051.  280079. 

280037.280054.280091. 
280022.  280108.  280117,  280032.  280023,  280056. 

280102.  280070.  280084. 
280068,  280041,  280046.  280066.  280034.  280012. 

280031,280043,280101. 
280034,  280068,  280066,  280115.  280041.  280011, 

280055,  280031.  280038,  280046. 

280088,  280085,  280030.  280060,  280040,  280081. 
160047,  160028,  280105. 

280056.  280064.  170093,  170168,  280022,  280032. 

280102.  170061.  280050.  170041. 
280033.  060052.  280097.  280026.  060076.  060058. 
170164.  170004.  280107.  260066.  280028.  280073, 

170057,  170067,  280052.  160099. 
280024,  060038,  280082.  060053.  280089.  060052. 

060058. 
280003.  280005,  280076.  280051.  280058.  280037. 

280079.  280052,  280105,  280054. 
170060.  170069.  170084.  280082. 
280009.  280108.  280056.  280032.  280102.  280014. 

280023.280117. 
280074.  280084.  280032,  280042,  280029.  280078. 

280039,  280009.  280022. 

280089.  280018,  060052,  060038.  060058.  280097. 
280065. 

430049.  280043.  430039,  430037,  280092,  280046. 

430073.  430026.  430033.  280041. 
280061,  280118.  280015,  280097,  280033. 
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provider  No. 

280028  

280029  

280030  

280031  

280032  

280033  

280034  

280035  

280037  

280038  

280039  

280040  

280041  

280042  

280043  

280045  

280046  

280047  

280048  

280050  

280051  _ 

280052  

280054  

280055  

280056  

280057  

280058  

280060  

280061  

280062  

280064 

280065  

280066  

280068  

280070  

280073  

280074  ..- 

280075  

280076  


Wage  index 


0.6506 

0.7112 

0.9656 

0.6818 

0.7490 

0.7719 
0.6645 

0.6636 

0.9104 

0.7587 

0.6850 

0.9656 

0.7036 

0.6930 

0.6047 

0.8511 

0.7007 

0.9764 

0.7427 
0.6157 

0.8614 

0.7649 

0.8402 

0.8141 

0.7445 

0.7683 
0.8553 

0.9656 

0.7516 
0.9415 

0.6948 

0.7415 
0.6806 

0.6877 

0.7704 

0.6336 

0.7053 

0.7375 
0.8444 


Provider  r>ame 


NEMAHA  COUNTY  HOSPITAL  ..._ _.. 

HENDERSON  COMMUNITY  HOSPITAL  

AMI  ST  JOSEPH  HOSPITAL  

BOONE  COUNTY  COMMUNITY  HOSPITAL 
MARY  LANNtNG  MEMORIAL  HOSPITAL 


KIMBALL  COUNTY  HOSPITAL  

LUTHERAN  COMMUNITY  HOSPITAL 


ANN«E  JEFFREY  MEMORIAL  COUNTY  HOSPITAL 

SAUNDERS  COUNTY  COMMUNITY  HOSPITAL  

ST  FRANCIS  MEMORIAL  HOSPITAL  

YORK  GENERAL  HOSPITAL  

THE  NEBRASKA  METHODIST  HOSPITAL  

PLAINVIEW  PUBLIC  HOSPITAL  

LTTZENBERG  MEMORIAL  COUNTY  HOSPITAL  

ST  ANTHONYS  HOSPITAL  

OAKLAND  MEMORIAL  >^OSPITAL  

LUNOBERG  MEMORIAL  HOSPITAL  

MEIk«ORIAL  COMMUNITY  HOSPITAL  


CHADRON  COMMUNITY  HOSPITAL  

THAYER  COUNTY  MEMORIAL  HOSPITAL 


COMMUNITY  MEMORIAL  HOSPITAL  .„ 

JOHNSON  COUNTY  HOSPITAL 

BEATRICE  COMM  HOSPITAL  &  HEALTH  CENTER 

PENDER  COMMUNITY  HOSPITAL _..„ 

FRANKUN  COUNTY  MEMORIAL  HOSPITAL  


JENNIE  M  MELHAM  MEKAORIAL  MEDICAL  CENTER  . 
MEMORIAL  HOSPITAL „ _ 

ARCHBISHOP  BERGAN  MERCY  MEDICAL  CENTER 


REGIONAL  WEST  MEDICAL  CENTER 
ST  MARYS  HOSPITAL  


BRODSTONE   MEMORIAL— NUCKOLLS   CTY   HOS- 
PITAL 

GREAT  PLAINS  REGIONAL  MEDICAL  CENTER  

OSMOND  GENERAL  HOSPITAL  _ 


TILDEN  COMMUNITY  HOSPITAL 

COZAD  COMMUNITY  HOSPITAL 

PAW>*EE  COUNTY  MEH^RIAL  HOSPITAL 
MEMORIAL  HOSPITAL 


GORDON  MEMORIAL  HOSPITAL 
CRETE  MUNICIPAL  HOSPITAL  .... 


Nearest  netghtxys  in  proximity  order 


280107,  280052,  160099.  280062.  260066,  280073. 

280051,  280017,  170164.  160092. 
280074.  280039,  2800SO.  280042.  280079.  280023. 

280035,  280032,  280058,  280078. 
280085,  280013,  280088,  280060,  160047,  160028, 

280040.280081,280105. 
280101.  280078.  280068,  280011,  280111,  280034. 

280012,  280042,  280084,  280035. 
280023,  280074.  280022.  280029.  280009.  280014, 

280080,  280056,  280042,  280084. 
280015.  280026,  280061,  060076 
280012,  280068.  280066.  280115,  280041,  280011, 

280031,  280055,  280046,  280038. 
280111,  280039.  280101.  280091,  280042,  280078. 

280058.  280029,  280063,  280074 

280077,  280091,  280083,  280020,  280040,  280003, 
280060.  280105,  280081,  280005. 

280045,  280055,  280077,  280115,  280083,  160107 

280047,  280012,  280034,  280111. 
280029,  280074,  280035,  280079,  280058,  280080, 

280042,  280091,  280076.  280023. 
280060,  280088,  280013,  280081,  280085,  280030, 

280105,  160047,  160028. 
280066,  280046,  280011,  280068,  280034,  280012, 

280115,  430012,  280043,  430037. 

280078,  280074,  280035,  280023,  280064,  280101, 
280029,  280039,  280111,  280031 

280092,  280025,  280046,  260011.  280041  280098 

430049,  280068 
280038,  160107,  280055,  280047,  280077.  160065. 

280115,  280083.  260081.  280037. 
280041,  280066,  280011,  280068,  280043,  430037, 

280025,  430012,  280034.  280012. 
160065.  280081.  280077,  280040,  280088.  280013. 

280060.  280085,  280030. 
280090,  280075,  430044,  280118. 
280001,  170024,  280064,  280080,  170076.  280079, 

170099,  170168.  170095.  280054. 
280062,  280052.  280020,  280003,  280028,  160099, 

280005,  280105,  280107,  280076. 

280028,  280073,  280107,  280051,  280062,  280054, 
160099.  280017,  280020. 

280001,  280076,  280052,  170099.  170113.  280073. 

280005.  170076,  280003. 
280115.  280038,  280045,  160107.  160153.  160146. 

280012.  280034,  280066.  280077. 
280014.  170093.  280102,  280022,  170061.  280108, 

170168,  280064,  280032.  280009. 
280114,  280109.  280104,  280106,  280070,  280117. 
280005.  280079.  280076.  280003,  280091.  280020, 

280039.  280035,  280037.  280029. 
280040.  280088.  280013.  280085,  280030,  280081, 

280105.  160047.  160028. 
530018,  280026,  280118,  280033. 
1600M,  260051,  260028.  160092,  280052,  260066, 

280105,  280107.  280020,  280030. 
170168,  280014,  170024.  280050,  170095,  170015. 

170093,  280056,  280080,  280032. 
280106,  280070,  280114.  280069,  280024 
2B0041.  280046.  280034.  280012,  280068,  280011. 

280115,  430012.  430029,  430037. 
280011,  280034,  280012.  280041,  280066,  280031. 

280046.  280101,  280115.  280111. 

280106,  280117,  280114,  280108,  280057.  280065. 
280009. 

280107.  280052,  170057,  170164,  280028,  280017. 
170113.  280054.  170004. 

280029,  280023,  290042.  280039,  280032,  280035. 
280080,  280084.  280078.  280079. 

430076.  280048. 

280005,  280078.  280003,  260020.  280058.  280054. 
280080.  280001.  280039. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  Index 

ProvWername 

Nearest  neighbors  in  proximity  order 

280077  

0.9619 

0.6930 

0.8419 

0.6949 

0.9656 

0.6438 
0.7490 

0.7309 

0.9656 

0.9656 

0.7192 
0.7477 
0.8492 

0.5933 
0.5990 
0.7129 
0.5980 
0.6523 

0.7215 

0.6991 
0.9656 

0.7727 
0.6443 

0.7446 

0.6507 
0.5980 
0.6588 

0.7706 
0.7992 

0.7668 

0.7542 
1.1593 

1.1643 

1.1178 

1.1178 

1.1599 
1.1178 

1.0044 
1.1593 

1.1178 

0.7330 
1.1178 

0.9037 
1.1708 
0.9037 

memorial  hospital  of  dodge  (XHJNTY 

280037.  280047.  280081.  280040.  280045, 

280083,  280088,  280013,  280038. 
280101.  280042.  280031,  280av>,  280084, 

280074,  280023.  280039.  280029. 
280076.  280080.  280058.  280039.  280029, 

280003.  280020,  280001.  280054. 
280079.  280029.  280039,  280050.  280074. 

280001.  280058.  280032.  280064. 
280040.  280088.  280013,  280060.  280085. 

160047.  160028.  280105. 
170064,  170069.  060053.  280018,  280021. 17 
280111.  280091.  280037.  280077.  280035. 

280101.  280058.  280045.  280012. 

280023.  280042.  280078,  280074.  280104, 
280031,  280032,280029. 

280013.  280088,  280030.  280060,  280040, 

280081,  160028,280105. 
280013,  280085,  280030,  280060,  280040, 

160047,  160028.  280105. 

280024,  060052,  280097.  280018.  280065.  06 
280048,280118. 

280083,  280111.  280035.  280058.  280037. 

280077.  280039,  280005.  280003. 
280043.  280098.  280025.  2801 10.  430087. 
280110.430043. 

060052.  280089,  280015.  280026.  280024. 
280110,  280092,  430087.  280043.  430047. 
280078,  280111,  280035,  280031,  280042, 

280091.  280084.  280039.  280074. 
170061.  280108.  280056.  170084,  280022, 

280014.  280009. 
280109.  280084,  280057,  280031,  280078. 
280060,  280040.  280030,  280013,  280088, 

280081,  160028,  160047. 
280070.  280117.  280114.  280065.  280057. 
280073.  280028.  280017,  280052,   170164, 

260066,  170004,  160099.  280062. 
280022.  280009.  280102.  280117.  280056. 

170084.  170061.  280014.  280032. 
280057.280104.280114. 
280098.  280094.  280092. 
280083,  280101,  280091,  280035.  280078. 

280042.  280058,  280037,  280039. 
280057.  280106.  280070.  280117,  280109,  28 
280055,  280012,  280034,  280066.  280038, 

160146,  430029,  280041,  280045. 
280070,  280106.  280108.  280009.  280114, 

280022. 
280026,  280061,  280090,  280048. 

290009,  290032,  050494,  050355.  290019. 
050352.  290002.  290006. 

290019,  290006,  050352.  290015.  290032. 

290009. 
290018,  290022,  290033,  290007,  290021, 

290012,  290010. 
290021.  290007.  290018.  290003.  290022. 

290012.  290010. 
290002.  290032.  290001. 
290021.  290018.  290003.  290005.  290033. 

290012,  290010. 
NO  PROVIDER  WITHIN  50  MILES. 
290001.  290032,  050494.  050355.  290019, 

0503.')2,  290002. 
290012,  290022,  290033.  290003.  290018. 

290021,290005. 
NO  PROVIDER  WITHIN  50  MILES. 

290010,  290022,  290033.  290003.  290018. 
290021,290005. 

290016. 

050450.290002. 

290013. 

280060. 

280111. 

280005. 

280076. 

280030. 

0097. 
280038, 

280101, 

160047, 

280081. 

280078  

FULLERTON  MEMORIAL  HOSPITAL 

280079  

WARREN  MEMORIAL  hospital    . 

280080  

RLLMORE  CX)UNTY  HOSPITAL  .... 

280081  

IMMANUEL  MEDICAL  CENTER 

280082  

DUNDY  COUNTY  HOSPITAL 

280083  

MEMORIAL  HOSPITAL 

280084  

HOWARD  COUNTY  COMMUNITY  HOSPITAL 

280085  

LUTHERAN  MEDICAL  CENTER  

280088  

CLARKSON  BISHOP  MEMORIAL  HOSPITAL 

280089  

OGALLALA  COMMUNITY  HOSPITAL 

280090  

COMMUNITY  MEMORIAL  HOSPITAL  

280091  

BUTLER  COUNTY  HEALTH  CARE  CENTER 

280101. 

280092  

WEST  HOLT  MEI^RIAL  HOSPITAL  

280094  

CHERRY  COUNTY  HOSPITAL 

GARDEN  COUNTY  HOSPITAL 

280097  

280098  

ROCK  COUNTY  HOSPITAL  

280101  

GENOA  COMMUNITY  HOSPITAL  

280083. 
170093. 

280102  

HARLAN  COUNTY  HOSPITAL 

280104  

VALLEY  COUNTY  HOSPITAL 

280105  

MIDLANDS  COMMUNITY  HOSPITAL 

280085. 

170057. 
280070. 

280106  

280107  

GOTHENBURG  MEMORIAL  HOSPITAL 

COMMUNITY  MEMORIAL  HOSPITAL  

280108  

PHELPS  MEMORIAL  HEALTH  CENTER 

280109  

SARGENT  DISTRICT  HOSPITAL 

280110  

BROWN  COUNTY  HOSPITAL „ 

COLUMBUS  COMMUNITY  HOSPITAL 

280111  

280031. 

280114  

CALLAWAY  DISTRICT  HOSPITAL  

280115  

PROVIDENCE  MEDICAL  CENTER 

160153. 

280117  

TRI-COUNTY  AREA  HOSPITAL  DISTRICT 

BOX  BUTTE  GENERAL  HOSPITAL 

WASHOE  MEDICAL  CENTER 

280118  

280057. 

290001  

050566. 
290001. 
290005. 
290033. 

290022. 

290002  

290003  

SOUTH  LYON  COMMUNITY  HOSPITAL 

HUMANA  HOSPITAL  SUNRISE 

290005  

290006  

290007  

COMMUNITY  HOSPITAL  -  NORTH  LAS  VEGAS 

CHURCHILL  REGIONAL  MEDICAL  CENTER  

U  M  C  OF  SOUTHERN  NEVADA 

290008  

ELKO  GENERAL  HOSPITAL 

290009  

290010  

ST  MARYS  REGIONAL  MEDICAL  CENTER  

BOULDER  CITY  HOSPITAL 

050566. 
290007. 

290011  

PERSHING  GENERAL  HOSPITAL 

290012  

ST  ROSE  DOMINICAN  HOSPITAL  

290007. 

290013  

BATTLE  MOUNTAIN  GENERAL  HOSPITAL  

290015  

MT  GRANT  GENERAL  HOSPITAL  

290016  

HUMBOLDT  GENERAL  HOSPITAL  

• 

Provider  No. 


290018 

290019 

290020 
290021 

290022 

290027 
290032 

290033 

300001 

300003 

300005 

300006 

300007 

300008 

300009 

300010 

300011 

300012 

300013 

300014 

300015  . 

300016  . 

300017  . 

300018  . 

300019  . 

300020  . 

300021  . 

300022  . 

300023  . 

300024  . 

300028  . 

300029  . 

300033  . 

300034  . 

310001  . 

310002  . 

310003  . 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Wage  index 


1.1178 

1.1569 

0.8605 
1.1178 

1.1178 

0.9076 
1.1593 

1.1178 

1.0365 

0.9926 

1.0159 

0.9709 

1.0401 

0.9844 

0.9993 

0.9855 

1.0544 

1.0552 

1.0105 

1.0123 

0.9074 

0.9926 

1.0634 

1.0240 

0.9540 

1.0544 

0.8540 

0.8530 

1.0481 

0.9917 

0.9872 

1.0175 

0.8576 
1.0596 

1.1182 

1.2116 

1.4297 


Provider  name 


WOMENS  HOSPITAL 


carson-tahoe  hospital 


NYE  REGIONAL  MEDICAL  CENTER  

VALLEY  HOSPITAL  MEDICAL  CENTER 


DESERT  SPRINGS  HOSPITAL 


GROVER  C  DILS  MEDICAL  CENTER 
SPARKS  FAMILY  HOSPITAL 


ADELSON  HOSPICE-NATHAN  SPECIALTY  HOSP 


CONCORD  HOSPITAL 


MARY  HITCHCOCK  MEMORIAL  HOSPITAL 
LAKES  REGION  GENERAL  HOSPITAL  


HUGGINS  HOSPITAL 


MONADNOCK  COMMUNITY  HOSPITAL 


LITTLETON  HOSPITAL 


NEW  LONDON  HOSPITAL  ASSOCIATION  INC 
SPEARE  MEMORIAL  HOSPITAL 


ST  JOSEPH  HOSPITAL , 


ELLIOT  HOSPITAL 


FRANKLIN  REGIONAL  HOSPITAL 
FRISBIE  MEMORIAL  HOSPITAL  ... 


THE  MEMORIAL  HOSPITAL 


ALICE  PECK  DAY  MEMORIAL  HOSPITAL 
PARKLAND  MEDICAL  CENTER  


WENTWORTH-DOUGLASS  HOSPITAL 
THE  CHESHIRE  MEDICAL  CENTER 


NASHUA  MEMORIAL  HOSPITAL 
WEEKS  MEMORIAL  HOSPITAL  .. 


ANDROSCOGGIN  VALLEY  HOSPITAL 


EXETER  HOSPITAL  INC 


VAaEY  REGIONAL  HOSPITAL 


COTTAGE  HOSPITAL 


PORTSMOUTH  REGIONAL  HOSPITAL 


UPPER  CONNECTICUT  VALLEY  HOSPITAL 
CATHOLIC  MEDICAL  CENTER  


HACKENSACK  MEDICAL  CENTER 


NEWARK  BETH  ISRAEL  MEDICAL  CENTER 


PALISADES  GENERAL  HOSPITAL 


Nearest  neighbors  In  proximity  ivder 


290003.  290022.  290007.  290021.  290033,  290005. 

290012.  290010. 
050352.  290001.  290009.  290032.  050494.  290062 

050355. 
NO  PROVIDER  WITHIN  50  MILES. 
290007,  290018.  290003.  290005.  290033.  290022, 

290012,290010. 
290033,  290003,  290018.  290007,  290021,  290005 

290012,290010. 
NO  PROVIDER  WITHIN  50  MILES. 
290001,  290009,  290019.  050494.  050355,  050566 

290006,  050352,  290002. 
290022.  290003.  290018.  290007.  290021.  290005. 

290012,  290010. 
300034,  300012,  300013,  300005,  300009,  300017 

300014,  300007,  300020,  300011. 

300016,  470015.  300024,  470004.  300009.  300010 

470018.  300028,  470005,  300013. 
300013.  300006,  300010,  300001,  300009.  300014, 

200040,  300018,  300034.  300012. 
300005.  300014,  200040,  300013.  300010.  300018. 

300015,  200019,  300001,  300029. 

300019,  220095,  220001.  220003.  300034.  300011 
300020,  220094,  300012.  220098. 

470023,  300021,  300028,  300022.  300010.  300015, 
470001,  300033,  470010,  300003. 

300013,  300024,  470015.  300016,  300003,  300001. 
300005,  470018,  300010,  300019. 

300005,  300013,  300006,  300009,  300016,  300003. 
300028,  300015.  300008.  470015. 

300020,  220063.  220045.  220082.  300017.  220098, 
220080,  220010,  300012.  300034. 

300034.  300017.  300020.  300001.  300011,  220080 

220010,  220045,  220063,  220082. 
300005,  300009,  300001,  300010,  300006,  300016, 

300034,  300024,  300012,  300014. 
300018,  200040,  300029,  200020.  300006,  300023 

200019,  300005,  300001,  300012. 
200007,  200032,  300006.  300022.  300010,  300008, 

300005,  300021,  200043.  200024. 
300003,  470015,  300024.  300009.  470018.  300010. 

470004,  300013,  470005.  300028. 
300012,  300020,  300034,  300011,  220080,  220010. 

220041.  220045,  220063,  220082. 

300014,  300029,  200020,  300023.  200040,  200019. 
220131,  220029,  300006,  300012. 

470011,  300007.  470020,  220003.  470018.  220016. 
220095.  300024.  220001.  300009. 

300011.  220063.  220045.  220082,  300017,  220098, 
220080.  220010,  300012,  300034. 

300008,  300022,  470023,  300033,  300028,  300015 
470008,  200016,  470010. 

300021,  200016,  300015,  300008,  300033,  200032, 
200007,  470023,  300028. 

220131,  300029,  220029,  220041,  300018,  200020, 

300017,  220080.  220010.  300014. 
470015.  470018,  300009,  300016.  300003.  470020. 

300019.  300013,  470005,  470011. 
300008,  470023,  470001,  300010,  300003.  300021. 
,  470004,300016,470010,300015. 
200020,  300018,  300023.  300014.  220131.  220029 

200040,220041.300017.200019. 
300021,  300022.  470008.  470023,  300008. 

300012.  300017.  300001,  300020,  300011,  220080, 
300007,  220063,  220045,  220010. 

310085.  310008,  310020,  310006.  310077.  310045, 

310116.  310026.  310058,  310019. 
310119,  310027,  310013,  310018.  310062,  310096, 

310083.  310090,  310072. 
330046,  330024.  330230,  330119,  330281,  330199, 

330247.  330390,  330142,  330270. 
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Provider  No. 

Wage  Index 

310005  

1.0272 

310006  

1.1381 

310008  

12691 

310009  

1.2437 

310010  

1.0501 

310011  „ 

0.9746 

310012  

1.1278 

310013  

•t.2120 

310014  

1.1330 

310015  

1.1307 

310016  ., 

1.3655 

310017  „... 

1.1270 

310018  

1.2388 

310019  

1.1356 

310020  

1.1099 

310021  

1.0300 

310022  

1.1441 

310024  „. 

1.0922 

310025 

1.0933 

310026  

1.1336 

310027  „ 

1.2116 

310028  

1.085O 

310029  _ 

t.1461 

310031  

1.0169 

310032  

1.0060 

310034  

1.1421 

310036  

1.1263 

310037  

1.1416 

310038  

1.0783 

310039  

1.0694 

310040  

1.3695 

310041  

1.0402 

310042  

1.1532 

310043  

1.2304 

310044 

t.0378 

310046  

t.308O 

Provider  name 


\ 


huwteroon  medical  center 

ST  MARYS  HOSPITAL 

HOLY  NAME  HOSPITAL  „ 

CLARA  MAASS  MEDICAL  CENTER  

MEDICAL  CENTER  AT  PRINCETON 

BURDETE  TOMLIN  MEMORIAL  HOSPITAL 

VALLEY  HOSPITAL 

IRVINGTON  GENERAL  HOSPITAL  

COOPER  HOSPtTAUUNtVERSITY  MED  CENTER  

MORRISTOWN  MEMORIAL  HOSPITAL  

CHRIST  HOSPITAL  .._ 

CHILTON  MEMORIAL  HOSPITAL 

ST  JAMES  HOSPITAL 

ST  JOSEPHS  HOSPITAL  _ „ 

BETH  ISRAEL  HOSPITAL  

ST  FRANCIS  MEDICAL  CENTER  

WEST  JERSEY  HEALTH  SYSTEM _ „„. 

RAHWAY  MEMORIAL  HOSPITAL „ 

BAYONNE  HOSPITAL  

BARNERT  MEMORIAL  HOSPITAL  CENTER  _.. 

ELIZABETH  GENERAL  MEDICAL  CENTER 

NEWTON  MEMORIAL  HOSPITAL  ™ _... 

OUR  LADY  OF  LOURDES  MEDICAL  CENTEB  ..„ 

DEBORAH  HEART  &  LUNG  CENTER  

SOUTH  JERSEY  HOSPITAL  SYSTEM  

RJVERVIEW  HOSPITAL „.. 

SOUTH  AMBOY  MEMORIAL  HOSPITAL 

PASCACK  VALLEY  HOSPITAL 

ROBERT  WOOD  JOHNSON  UNIVERSITY  HOSPITAL 

RARITAN  BAY  MEDICAL  CENTER  

ST  MARYS  HOSPITAL 

COMMUNITY  MEMORIAL  HOSPITAL . 

WEST  HUDSON  HOSPITAL 

MONTCLAIR  COMMUNITY  HOSPITAL  

MERCER  MEDtCAL  CENTER 

ENGLEWOOO  HOSPITAL  ASSOCIATIOM 


Nearest  rratghbors  In  proximfty  oKtor 


310048.  310010.  310060,  310070.  310038.  390203. 

310002,  310044.  300162.  310021. 
310077.  310116.  310020.  310085.  310042.  310019. 

310118>  310001.  310054.  310026. 

310001.  310045.  310085.  330012.  310020.  310068, 
330034.  330240.  310003.  310006. 

310093.  310042,  310054.  310062.  310043.  310006. 

310083.  310078.  310119.  310018. 

310092.  310110.  310044.  310021.  310038.  310070, 

310048.  310005.  390258,  390069. 
310047.  310032.  310064.  080007.  310087.  080002 

080004.  310088.  310069. 
310058.  310037.  310026.  310085.  310019.  310001 

310020,  310008.  310045.  310077. 

310083,  310078.  310002.  310119.  310062.  310096. 
310093,  310018.  310027.  310076. 

310022.  310029,  390226.  390277.  390059.  390174. 

390051.  390023.  390132.  390170. 
310051.  310050,  310076.  310067.  310013.  310078 

310043.  310083.  310090,  310054. 
310040.  310040.  310074.  330290.  330064.  310105 

330100.  330133,  330389.  330169. 
310019.  310026.  310050.  310012.  310077.  310020. 

3101 16.  310085.  310054,  310006. 
310096.  310119,  310062.  310002.  310063.  310093. 

310105.  310013.  310009.  310078. 
310026,  310020.  310077.  310085.  310006.  310116. 

310001.  310058.  310012.  310054. 
310077.  310006.  310116.  310085.  310019.  310001. 

310026.  310042.  310118.  310008. 

310002,  310044,  310110,  390069.  390258.  390070, 
310010,  310061,  390115,  310057. 

310029,  310014,  390277,  390226.  390069,  390174, 

390022.  390205.  310086,  390051. 
310090.  310108.  310121,  310072,  310063.  310027. 

310039  310002 
330028.  310105.  330212.  330381.  310074.  310018. 

310072.  310049.  310027. 
310019.  310085,  310020.  310077,  310006,  310058, 

310012,  310001.  310116.  310037. 
310072.  310000.  310002,  310013.  310018.  310119. 

310096.  310062.  310083. 
310120,  310115,  310067.  310050.  390201.  330135. 

310017,  310015,  330C05,  310076. 
310022.  310014.  300277,  390226,  390059.  390174. 

390205.  390022.  390023.  390051. 

310057,  310061.  380060,  300070.  310110.  310041, 

310084.  310021.  310092.  310022. 

310067.  310069.  310088,  310047.  310091.  SlOOtt. 

310086.  080004.  310064. 
310075.  310112.  310073,  310036.  310111.  310039. 

330160.  330196.  330242. 
310039.  310121.  310108,  310112.  310038.  310070 

310024,310063.330160. 

310058,  310012.  310085.  310045,  310001,  310008, 
310026,  330208,  330122.  330006. 

310070,  310106,  310121,  310063,  310048.  310036, 

310039.  310024.  310010 
310036.  310121.  310106.  310024.  310063.  310070. 

310038.310112.310072. 
310016.  310040,  330290,  310074,  330133,  330100, 

330389,  330169.  330230.  330064. 

310084.  310052,  310031.  310113.  310111,  310073, 
310075,  310110.  310034. 310057. 

310009,  310118,  310003,  310116.  310054.  310006. 

310077.  310006,  310043,  310062. 
310054.  310078.  310009.  310093.  310083.  310062. 

310042.  310076.  310119,  310096. 
310092,  310021,  310110.  390258,  390069,  390070. 

310010.  310061.  390115.  390260. 
310008.  330006.  330122,  310001.  330034.  330012. 

330399.  310037.  330009.  310058. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No 

310047  

310048  

310049  ........ 

310050  

310051  

310052  

310054  

310057  

310058  

310060  

310061  

310062  

310063  

310064  

310067  

310069  

310070  

310072  

310073  

310074  

310075  

310076  

310077  

310078  

310081  

310083  

310084  

310085  

310086  

310087  

310088  

31Q090  

310091  

310092  

310093  

310096  


Wage  Index 


1.0143 
1.0971 
1.3655 
1.1332 
1.2137 
1.0394 
1.1532 
1.0432 
1.1278 
0.9954 
1.0141 
1.2370 
1.0955 
1.0143 
1.1390 
1.0323 
1.0783 
1.1969 
.1.0144 
1.3655 
1.1232 
1.2363 
1.1381 
1.2329 
1.1133 
1.2370 
1.0414 
1.1073 
1.1030 
1.0021 
1.0211 
1.1971 
1.0626 
1.0378 
1.2437 
1.2335 


Providor  name 


shore  memorial  HOSPITAL 

SOMERSET  MEDICAL  CENTER 

ST  FRANCIS  COMMUNITY  HEALTH  CENTER  

ST  CLARES  RIVERSIDE  MEDICAL  CENTER  

OVERLOOK  HOSPITAL 

THE  MEDICAL  CENTER  OF  OCEAN  COUNTY 

MOUNTAINSIDE  HOSPITAL  

MEMORIAL  HOSPITAL-BURLINGTON  COUNTY  

BERGEN  PINES  COUNTY  HOSPITAL  

WARREN  HOSPITAL 

ZURBRUGG  MEM  HOSPITAL— RANCOCAS  VALLEY 

UNITED  HOSPITALS  OF  NEWARK 

MUHLENBERG  HOSPITAL  

ATLANTIC  CITY  HOSPITAL 

DOVER  GENERAL  HOSPITAL 

tLMER  COMMUNITY  HOSPITAL  

ST  PETERS  MEDICAL  CENTER  

ST  ELIZABETH  HOSPITAL  

JERSEY  SHORE  MEDICAL  CENTER 

JERSEY  CITY  MEDICAL  CENTER  

MONMOUTH  MEDICAL  CENTER  

ST  BARNABAS  MEDICAL  CENTER  

GENERAL  HOSPITAL  CENTER  AT  PASSAIC  

HOSPITAL  CENTER  AT  ORANGE  

UNDERWOOD  MEMORIAL  HOSPITAL  

EAST  ORANGE  GENERAL  HOSPITAL  

KIMBALL  MEDICAL  CENTER  

KENNEDY  MEM  HOSPITAL  AT  SADDLE  BROOK  

KENNEDY  MEM  HOSPITAL-UNIVERSITY  MED  CTR  . 

NEWCOMB  MEDICAL  CENTER  

WILLIAM  B  KESSLER  MEMORIAL  HOSPITAL  

UNION  HOSPITAL  

SALEM  COUNTY  MEMORIAL  HOSPITAL 

HELENE  FULD  MEDICAL  CENTER 

COLUMBUS  HOSPITAL  

ST  MICHAELS  MEDICAL  CENTER  


Nearest  neighbors  in  proximity  order 


310064,  310011,  310032,  310087,  310088.  310113. 

310069,  310086,  310022. 
310070.  310038.  310063.  310108.  310121,  310005 

310010,  310024,  310039,  310051. 
310016,  310074,  310040,  330064,  330290,  310105 

330100,  330133,  330389,  330169. 
310067,  310015,  310017,  310076,  310051,  310043 

310054,  310078,  310019,  310013. 
310076.  310013,  310090,  310078,  310002,  310027, 

310015,  310083,  310119,  310062. 
310084,  310073,  310041,  310111.  310075,  310034 

310112.  310031,  310113,  310036. 

310043.  310009,  310093,  310042,  310078,  310116 
310083,310062.  310077,  310006. 

310061,  390069,  390070,  310031.  390115,  310022, 

390204,  390083,  310086. 

310037,  310012,  310085,  310026,  310001,  310008, 
310045,  310019,  310020,  310077. 

390162,  390263,  390049,  390133,  390261,  390242, 

390197,  310005.  390201,  390019. 
390070,  390069,  390115,  310057,  390204,  390083, 

390080,  390021,  390097. 
310119.  310083.  310096.  310093,  310018,  310078, 

310009.  310013,  310002,  310043. 
310108,  310121,  310024,  310070,  310090,  310038. 

310051,310039,310048,310072. 
310047,  310088,  310113,  310011,  310087,  310032 

310069,  310086  310022. 
310050.  310015,  310115.  310017.  310076,  310028 

310051,  310043,  310078.  310054. 
310087,  310091,  310032,  310081,  310086,  080005. 

310088,  390148,  390180. 

310038,  310108,  310121,  310063,  310048,  310036 
310039,  310024,  310010. 

310027,  310090,  310002.  310025.  310024,  310018. 

310013,330028,310119. 
310075,  310052,  310034,  310111,  310084,  310112, 

310041.310036,310039. 
310049.  310016,  310105,  310040,  330064,  330290. 

330100,  330133,  330389,  330169. 
310034,  310073,  310112,  310052.  310111,  310036. 

310084,  330196.  330160. 
310078,  310013,  310051,  310043.  310083,  310054, 

310062,  310093,  310119,  310002. 
310006,  310116,  310020,  310019.  310085,  310042, 

310026,  310001,  310054,  310118. 
310083,  310062,  310013,  310093,  310043,  310119, 

310009,  310096.  310054.  310076. 
390205,  390022,  390277,  310022.  310029,  310014, 

310086,  390226,  390170,  390174. 

310062,  310078.  310119,  310093,  310013.  310096, 
310009,  310002,  310018,  310043. 

310041,  310052,  310111,  310073,  310031,  310075, 

310034,310112.  310110,  310113. 
310001,  310020,  310026,  310077,  310006,  310019. 

310008,310116.310058,310037. 
310022,  310081,  310029,  310022.  310014,  390277, 

390205,  390022,  390226,  390174. 

310032,  310069,  310088.  310091.  310047,  310086, 

310081,310022,310011. 
310087,  310086,  310022,  310069,  310032,  310081, 

310047,  310113,  310057,  310064. 
310027,  310072.  310002.  310013.  310024,  310051. 

310119,310083,310018. 
080005,  080001,  080003,  310069.  390148,  390180, 

210032,  390167,  390222. 

310044,  310021,  310110,  390258,  310010,  390069, 
390070,  310061,  390115,  390260. 

310009.  310062,  310083,  310096,  310119,  310078, 

310043,  310054,  310042.  310018. 
310119.  310062,  310018,  310083.  310093.  310009. 

310002.  310078,  310013,  310042. 
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Providar  >4a 


310105 

310108  

310110  

310111  

310112  

310113  

310115  

310116  

310118  

310118  

310120  

310121  

320001  

320002  

320003  

320004  

320005  

320006  

320009  

320010  

320011  

320012  

320013  

320014  

320016  

320017  

320018  

320019  .- 

320021  

320022  

320023  

320030  .„ 

320031  

320032  

320033  

320035  

320037  

320038  

320046  

320048  

320063  

320065 

320067  

320068 

320074  ..._ 

320076  

330001  

330002  

330003  

330004  

330005  

330006 


Wag«  index 


1.1943 

1.0786 

1.0489 

1.0133 

1.1034 

1.0412 

1.0633 

1.1418 

1.2695 

1.2370 

1.0681 

1.0786 

a9774 
0.9678 
0.9712 
0  8517 
0.8996 
0.6964 
0.9774 
0.6964 
0.9358 
0.7836 
0.8701 
0.9164 
O8300 
0.9774 

0.9164 
0.9774 
0.9774 
0.7295 
0.7238 
0.7082 
0.6442 
0.8979 
0.9358 
0.7868 
0.9646 
a9033 
0.7373 
a7740 
0.6935 
0.8278 
-a9865 
a6876 
a9774 
a9774 

1.0425 

1.337t 

0.9138 

1.0239 

a9273 

1.2995 


Provider  name 


GREENVILLE  HOSPITAL 


JOHN  f  KENNEDY  MEDICAL  CENTER 

HAMILTON  HOSPITAL „. 

CENTRASTATE  MEDICAL  CENTER  

BAYSHORE  COMMUNITY  HOSPITAL  .. 


HACKETTSTOWN  COMMUNITY  HOSPITAL  

WAYNE  GENERAL  HOSPITAL ._. 

MEADOWLANDS  HOSPITAL  MEDICAL  CENTER 


UNIVERSITY  HOSPITAL 


WALLKILL  VALLEY  GENERAL  HOSPITAL 
ROOSEVELT  HOSPITAL 


UNIVERSITY  OF  NEW  MEXICO  HOSPITAL  

ST  VINCENT  HOSPITAL 

NORTHEASTERN  REGIONAL  HOSPITAL  

GERALD  CHAMPION  MEMORIAL  HOSPITAL  

SAN  JUAN  REGIONAL  MEDICAL  CENTER 

EASTERN  NEW  MEXICO  MEDICAL  CENTER 

ST  JOSEPHS  HOSPITAL  

EASTERN  NEW  MEXICO  MEDICAL  CENTER  ..... 

ESPANOLA  HOSPITAL  

DR  DAN  C  TRIGG  MEMORIAL  HOSPITAL 

HOLY  CROSS  HOSPITAL  

Pk«M8RES  MEMORIAL  HOSPITAL _ 

GILA  REGIONAL  MEDICAL  CENTER 

ST  JOSEPH  NORTHEAST  HEIGHTS  HOSPITAL 

MEMORIAL  GENERAL  HOSPITAL  

LOVELACE  MEDICAL  CENTER  INC  

PRESBYTERIAN  HOSPITAL  CENTER  

CLOVIS  HK3H  PLAINS  HOSPITAL  :... 

ROOSEVELT  GENERAL  HOSPITAL  „... 

ARTESJA  GENERAL  HOSPITAL 

DE  BACA  HOSPITAL 

SOCORRO  GENERAL  HOSPITAL 

LOS  ALAMOS  MEDICAL  CENTER  

SIERRA  VISTA  HOSPITAL 

OBOLA  GENERAL  HOSPITAL  

REHOBOTH  MCKINLEY  CHRISTIAN  HOSPTTAL 

LINCOLN  COUNTY  MEDICAL  CENTER 

UNION  COUNTY  GENERAL  HOSPITAL  

GUADALUPE  MEDICAL  CENTER  

LEA  REGIONAL  HOSPITAL 

GUADALUPE  COUNTY  HOSPITAL  

NOR-LEA  GENERAL  HOSPITAL 

ST  JOSEPH  WEST  MESA  HOSPITAL 

NORTHSIOE  PRESBYTERIAN  HOSPITAL 


HORTON  MEMORIAL  HOSPITAL 
PENINSULA  HOSPITAL  CENTER 
ALBANY  MEMORIAL  HOSPITAL  . 


KINGSTON  HOSPITAL 


BUFFALO  GENERAL  HOSPITAL 


Nearest  nelghbon  in  proi*rd1y  order 


310074,  310025,  310049.  310016,  310018.  310040. 


330064,  330028,  330152,  330212. 
310121.  310030.  310063,  310024. 

310038.  310090,  310072. 
310021.  310092,  310044,  310010, 

390258,  310061,  310031,  310057. 
310084.  310073.  310112.  310034, 

310036,  310110,  310041,  310010. 
310036.  310034.  310039.  310121. 

330160,310111,310038. 
SOUTHERN  OCEAN  COUNTY  HOSPITAL  „ „.    310041.  310031,  310088.  310064,  310084.  310052 


310036,  310070, 
39(X)69.  390070. 
310052.  310075. 
310075.  310100. 


ST  JOSEPHS  HOSPITAL 


310047.  310057.  310022.  310111. 
310067.  310028.  310050.  310015,  390201.  310060, 

310005,  310048,  390162,  310051. 
310006.  310077.  310020.  310042,  310054.  310019, 

310118,  310085,  310009,  310001. 
310042,  310006,  310116.  310003,  310009.  310040, 

310077,  310016,  330046,  310020. 
310062.  310096.  310083.  310018,  310093.  310002, 

310013,  310078,  310009,  310043. 
330135.  330205.  310028.  330126,  330001.  310067, 

310017,  310050,  330158,  310115. 
310108.  310039,  310024,  310063,  310036.  310070. 

310038,  310090,310072. 

320021,  320074,  320009,  320019,  320017.  320076. 
320033,  320011,  320003,  320076,  320017. 
320002,320011. 

320046. 

060013,  060038,  06001  & 

320010,  320030. 

320074,  320^1,  320001.  320019.  320017.  320076. 

320006,320030. 

320033.  320002.  320013,  320003. 

320067. 

320011. 

320016. 

320014. 

320076,  320001,  320009,  320021.  320074,  320019, 

320002. 
450646,  450668,  450002,  450107,  450024,  450179. 
320001,  320021.  320074.  320009,  320017,  320076. 
320074,  320009,  320001,  320019,  320017,  320076. 
320023.  450063,  450269,  320031,  450155. 

320022,  450374,  450063,  320031. 
320063,  320010,  320006. 

320067,  320023,  320022. 

NO  PROVIDER  WITHW  50  MILES. 

320011,320002. 

NO  PROVIDER  WITHIN  50  MILES. 

320038. 

030004,320037. 

320004. 

370146.  450355. 

320030. 

320068,  450181.  450160.  450144. 
320031,320012. 

320065,  450181.  450160. 

320021,  320009,  320001,  320019,  320017,  320076. 

320017,  320001,  320009,  320021,  320074.  320019, 

320002. 
330126.  330205.  ^0135.  330264,  310120,  330307, 

330209,  330288,  330386,  330158. 
330225.  330014.  330372.  330233.  330315,  ^0300, 

330019,  330198.  330231.  330201. 
330013,  330057,  330188,  330180,  330232,  330002, 

330339,  330066.  330153.  330010. 
330224,  330049,  330067,  330023,  330327,  330094 

070004,  330209,  070026.  330264. 
330161.  330029,  330118,  330078,  330219.  330244, 

330091,  330279,  330102,  330095. 
330122.  330208,  330086,  330061,  310045.  330034, 

330072,  330399,  330184,  330127. 


Federal  Regirter  /  Vol.  58,  No.  100  /  Wednesday.  May  26,  1993  /  Proposed  Rules  30541 
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Provider  No. 

330007  

330006  

330009 

330010  

330011  

330012  

330013 

330014  

330015  

330016  

330019  

330020  

330022  

330023  

330024  „.. 

330025  ...„ 

330027  

330028  

330029  

330030  

330033  

330034  

330036  

330037  

330038  

330039  , 

330041  

330043  

330044  „.. 

330045  

330046  

330047  

330048  

330049  

330053  

330055  , 


Wagslrxtox 


0.9326 
0.9410 
1.4000 
0.9022 
0.6607 
1.4098 
0.9138 
1.3943 
0.8261 
0.9314 
1.4076 
0.9007 
0.9071 
1.0469 
1.4517 
0.8953 
1.4050 
1.2342 
0.9273 
0.9938 
0.9288 
1.4010 
1.2980 
0.9777 
0.9665 
0.7538 
1.3592 
1.2792 
0.9523 
1.3194 
1.4681 
0.9022 
0.9523 
1.0272 
0.8724 
1.3555 


Provider  name 


DEGRAFF  memorial  HOSPITAL  _ 

WYOMING  COUNTY  COMMUNITY  HOSPITAL 

BRONX-LEBANON  HOSPITAL  CENTER 

AMSTERDAM  MEMORIAL  HOSPITAL  

OUR  LADY  OF  LOURDES  MEMORIAL  HOSPITAL  .. 

PRESBYTERIAN  HOSPITAL 

ALBANY  MEDICAL  CENTER  „.. 

JAMAICA  HOSPITAL  _ 

MERCY  HOSPITAL  OF  WATERTOWN  

THE  HOSPITAL  „ „ 

COMMUNITY  HOSPITAL  BROOKLYN  

MARY  MCCLELLAN  HOSPITAL 

MOHAWK  VALLEY  GENERAL  HOSPITAL 

VASSAR  BROTHERS  HOSPITAL 

MT  SINAI  HOSPITAL 

INTER  COMMUNITY  MEMORIAL  HOSPITAL  

NASSAU  COUNTY  MEDICAL  CENTER  

ST  VINCENTS  MEDIAL  CENTER  OF  RICHMOND 

SHEEHAN  MEMORIAL  HOSPITAL 

NEWARK  WAYNE  COMMUNITY  HOSPITAL  

CHENANGO  MEMORIAL  HOSPITAL 

UNION  HOSPITAL  _ 

DOBBS  FERRY  HOSPITAL 

LAKESIDE  MEMORIAL  HOSPITAL 

ST  JEROME  HOSPITAL 

CUBA  MEMORIAL  HOSPITAL  

PARKWAY  HOSPITAL 

SOUTHSIDE  HOSPITAL 

ST  LUKES  MEMORIAL  HOSPITAL  CENTER 

HUNTINGTON  HOSPITAL 

ST  LUKES-ROOSEVELT  HOSPITAL  CENTER  

ST  MARYS  HOSPITAL  

FAXTON  HOSPITAL  

NORTHERN  DUTCHESS  HOSPITAL  

MEDINA  MEMORIAL  HOSPITAL  

BOOTH  MEMORIAL  MEDICAL  CENTER  


Nearest  rteighbort  In  proximity  order 


330102.  330244.  330078.  330219.  330118.  330091. 

330005.  330161.  330029,  330065. 

330038.  330073.  330238.  330111.  330091.  330279. 

330095,  330037,  330053.  330285. 
330012.  330399.  330080,  330034.  330240,  330390. 

330316.  330059.  330385.  330127. 
330047,  330276.  330153.  330066.  330339.  330222. 

330189.  330082.  330268.  330057. 
330394,  390249,  390224,  390079,  330016,  390236. 

390189.  330033,  330175.  390192. 
330009,  330399,  330034,  330240,  330080.  330390. 

330316.  330059,  330127,  330024. 
330057.  330003.  330189.  330180,  330232.  330339. 

330082,  330066,  330153,  330010. 
330231.  330041,  330353.  330055,  330193.  330128. 

330306.  330221,  330335.  330233. 
330157,  330263.  330213.  330114,  330177,  330179. 

330218. 
330121.  330033.  330085.  390224.  330394.  330011. 

330136,  330249.  330002. 
330315.  330196.  330350.  330202,  330194,  330201. 

330233,  330242,  330236,  330397. 
470012,  330222.  330082,  330191.  330232,  330180. 

220051,  330339,  330153.  330066. 
330148,  330048.  330245.  330044.  330136.  330215. 

330249,  330115,  330268,  330276. 
330067,  330209,  330224.  330004.  330049.  330264. 

330288,  330327.  330273,  070004. 
330199,  330142.  330390.  330119,  330270,  330101. 

330240,  330247,  330046,  330258. 
330163.  330053.  330188.  330007.  330065.  330102. 

330244,  330219,  330078,  330091. 
330167,  330333.  330195.  330259.  330106.  330308. 

330182.  330372.  330198.  330231. 
330212.  330381.  310025.  330160.  330242.  310105. 

330194.  310072.  310074. 
330161.  330005,  330118.  330078,  330219,  330279, 

330244,  330095.  330061.  330102. 
330265,  330058,  330254.  330110.  330183,  330164. 

330125,  330285,  330275. 
330016,  330249,  330085.  330136,  330175,  330121, 

330011,330394,330115. 
330399.  330012.  330009.  330072,  330127.  330059. 

330316,  330385,  330080,  330240. 
330208.  330304.  330061,  330122,  330234.  330338. 

330006,  330104,  330261,  330086. 

330226.  330275,  330285.  330125.  330164.  330183. 

330073,  330038,  330053,  330008. 
330073,  330008,  330053,  330037,  330163.  330226. 

330285,  330275,  330164,  330091. 

330103,  330155,  330096,  330174,  390118.  330111, 
330151.  390246,  330238,  330008 

330353,  330055,  330231,  330014,  330193.  330128. 

330335,  330221,  330306,  330258. 
330286,  330314,  330309.  330332,  330336.  330331. 

330141 ,  330045,  330398,  330393 
330048  330245,  330215,  330022.  330115,  330148. 

330249.  330136.  330033,  330203 
330398,  330331.  330181.  330332,  330309.  330336. 

330182  330314.  330043.  070006. 
330230  330281.  330119.  310003,  330247.  330387. 

330270.330101.330024.330142 
330010  330276.  330153.  330066.  330339.  330222. 

330268.330189,330057,330082 
330245  330044.  330022.  330215.  330115  330148 

330249  330136.  330033.  330203 
330004  330224.  330067.  330023.  070004.  330094. 

330327  070026,  330209.  220038 
33i^  330025.  330073.  330038.  330037.  330007. 

330091  330244.330102.330219 
330193  330041.  330353.  330231.  330128  330014 

330335.  330258,  330308.  330221 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  Index 

Provider  name 

Nearest  neighbors  in  proximity  order 

330056  

1.4373 

BROOKLYN— CALEDONIAN  HOSPITAL 

330152,  330397.  330236,  330396. 

330064,  330202 

, 

330350.  330100,  330201.  330169. 

330057  

0.9138 

ST  PETERS  HOSPITAL  .'. 

330013.  330003,  330189,  330180. 
330082,  330066,  330153.  330010. 

330232,  330339, 

33005«  

0.9691 

GENEVA  GENERAL  HOSPITAL  

330265,   330110,   330030,  330097, 
330164,330183,330285. 

330235.  330254, 

330059  

1.4074 

MONTEFIORE  MEDICAL  CENTER 

330385,  330127.  330316,  330072, 
330009.  330012.  330086.  330080. 

330399,  330034, 

330061  

1.3510 

LAWRENCE  HOSPITAL  

330086,   330122.  330006,  330208, 
330036.  330127.  330034,  330059. 

330184,  330072, 

330062  

0.8249 

SCHUYLER  HOSPITAL 

330090.  330277,  330307.  330108, 
390079,  330175,  330058.  330110. 

330144.  330097. 

330064  

1.4194 

NEW  YORK  INFIRMARY  BEEKMAN  DOWNTOWN 

330152,  330100,  330290.  330169. 
330133,  310049,  330214,  330204. 

330389,  330056, 

330065  

0  9320 

NIAGARA  FALLS  MEMORIAL  MEDICAL  CENTER 

330188.   330007,   330102,  330244. 
330219.  330005.  330161,  330029. 

330118.  330078, 

330066  

0.9138 

ST  CLARES  HOSPITAL 

330153,  330339.  330189,  330057, 
330232,  330013.  330180,  330010. 

330003.  330082, 

330067  

1.0469 

ST  FRANCIS  HOSPITAL  

330023.  330224.  330004.  330049, 
330288,  330327.  070004,  330273. 

330209,  330264. 

330072  

1.4125 

OUR  LADY  OF  MERCY  MEDICAL  CENTER 

330127.  330059    330385    330316 

330399.  330034, 

330086,  330009,  330012,  330184. 

330073  

0.9621 

GENESEE  MEMORIAL  HOSPITAL  

330038    330053    330008    330037 

330226,  330163, 

330285,  330275,  330164,  330183. 

330075  

0.9169 

ALBERT  LINDLEY  LEE  MEMORIAL  HOSPITAL  

330218,  330140,  330241,  330203, 

3301 59    330235 

330254.  330110,  330030.  330115. 

330078  

0.9286 

SISTERS  OF  CHARITY  HOSPITAL  

330118    330219    330244    330005 

330161.  330029, 

330091,  330102,  330279.  330007. 

330079  

0.8729 

GENERAL  HOSPITAL  OF  SARANAC  LAKE  

330176    330252    330084    330250 

330179,  330197. 

470003,330116,470013. 

330080  

1.4035 

LINCOLN  MEDICAL  &  MENTAL  HEALTH  CENTER  .... 

330240,  330390,  330009,  330199, 
330142.  330258.  330399,  330119. 

330024,  330012, 

330082  

0.9169 

LEONARD  HOSPITAL  

330232    330180    330003    330189 

330339,  330013, 

330057,  330066.  330153.  330020. 

330084  

0.8670 
0.9204 

ALICE  HYDE  MEMORIAL  HOSPITAL 

330223,  330197.  330079.  330250,  3: 
330136    330016    330121    330033 

K)176 

330085  

A  0  FOX  MEMORIAL  HOSPITAL  

330092,  330268. 

330249,  330022,  390224. 

330086  

1.3559 

MT  VERNON  HOSPITAL  

330061     330184    330006    330122 

330072,  330127. 

330059,  330385.  330208.  330034. 

330088  

1.2041 

EASTERN  LONG  ISLAND  HOSPITAL  

330340    070007    330107    410013 

070022,  070024. 

070001,  070020,  070014.  070019. 

330090  

0.8349 

ARNOT  OGDEN  MEMORIAL  HOSPITAL  

330108    330277    330062    390079 

390213.  390189. 

390236,  330144,  330307.  390043. 

330091  

0.9273 

ST  JOSEPH  INTERCOMMUNITY  HOSPITAL  

330219,  330244.  330078.  330118, 
330279,  330161.  330102,  330095. 

330005.  330029, 

330092  

0.9493 

MARGARETVILLE  MEMORIAL  HOSPITAL  

330359    330121     330386    330085 

330327.  330224. 

330004,  330016,  330049. 

330094  

0.9700 

COLUMBIA  GREENE  MEDICAL  CENTER  INC  

220038,  330049.  330004,  330224. 
220107,  330003,  220046,  070004. 

330013,  330057, 

330095  

0.9273 

OUR  LADY  OF  VICTORY 

330279    330029    330161    330005 

330091,  330118, 

330219,  330078.  330244,  330102. 

330096  

0.7474 

JONES  MEMORIAL  HOSPITAL  

330039    330151     330103    330155 

390246,  330238. 

330144,  390118,  330174,  390043. 

330097  

0.8125 

SOLDIERS  &  SAILORS  MEMORIAL  HOSPITAL 

330058,  330110.  330265,  330062, 

330144.  330030, 

» 

330307.  330235,  330238. 

330100  

1.4512 

NEW  YORK  EYE  AND  EAR  INFIRMARY  

330169    330389    330133    330214 

330204,  330290. 

330064.  330281.  330357.  330230. 

330101  

1.4921 

NEW  YORK  HOSPITAL  

330270.  330387,  330247,  330119. 
330357,  330258.  330199,  330230. 

330142.  330281, 

330102  

0.9286 

KENMORE  MERCY  HOSPITAL  

330244    330007    330078    330118 

330219,  330005. 

330161,  330091.  330029,  330279. 

330103  

0.7653 

CLEAN  GENERAL  HOSPITAL  

330155    330039    390118    330174 

330096.  390246. 

330111.  390104.  330132,  330239. 

330104  

1.3009 

NYACK  HOSPITAL  

330261,  330234.  330036,  330304, 
310037,  330122,  330158.  330061. 

330208.  330338, 

330106  

1.4129 

NORTH  SHORE  UNIVERSITY  HOSPITAL  

330308.  330195,  330182,  330167, 
330055,  330231,  330372.  330333. 

330027.  330193, 

330107  

1.2387 

CENTRAL  SUFFOLK  HOSPITAL  

330340.  330141.  330185,  330246. 
330309,  070019.  070022,  070010. 

330088.  330393. 

330108  

0.6349 

ST  JOSEPHS  HOSPITAL  

330090,  330277.  390079,  330062. 
390236,  330307,  330144,  390043. 

390213.  390189. 
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APPENDIX  F.— PROPAC  PROPOSED  NEAREST  NEIGHBOR  WAGE  Jnoex— Continued 


Provider  No. 

330110  

330111  

330114  

330115  

330116  

330118  

330119  

330121  

330122  

330125  

330126  

330127  

330128  

330132  

330133  

330135  

330136  

330140  

330141  

330142  

330144  

330148  

330151  

330152  

330153  

330155  

330157  

330158  

330159  

330160  

330161  

330162  

330163  

330164  

330166  

330167  


Wage  index 


0.7812 

0.9115 

0.8164 

0.9111 

0.9181 

0.9273 

1.4772 

0.9482 

12881 

0.9865 

1.0584 

1.4074 

1.4646 

0.8924 

1.4512 

0.9795 

0.9115 

0.9096 

1.2673 

1.4709 

0.8034 

0.8941 

0.7692 

1.4505 

0.9138 

0.7634 

0.8261 

1.1549 

0.9096 

1.2919 

0.9273 

1.3367 

0.8953 

0.9665 

0.8719 

1.4050 


Providef  name 


TAYLOR  BROWN  MEMORIAL  HOSPITAL  ..._„ 
BERTRANO  CHAFFEE  HOSPITAL  _ 


E  J  NOBLE-ALEXANDRIA  BAY 


ONEIDA  CITY  HOSPITAL 


MOSES  LUOINGTON  HOSPITAL 
MILLARD  FiaMORE  HOSPITAL 


LENOX  HILL  HOSPITAL 


DELAWARE  VALLEY  HOSPITAL  INC 
YONKERS  GENERAL  HOSPITAL 


ROCHESTER  GENERAL  HOSPITAL 
ARDEN  HILL  HOSPITAL  


BRONX  MUNICIPAL  HOSPITAL  CENTER  . 
CITY  HOSPITAL  CENTER  AT  ELMHURST 
TRI-COUNTY  MEMORIAL  HOSPITAL  


CABfllNl  MEDICAL  CENTER 


MERCY  COMMUNITY  HOSPITAL 


THE  MARY  IMOGENE  BASSETT  HOSPITAL 
ST  JOSEPHS  HOSPITAL  HEALTH  CENTER  . 

BROOKHAVEN  MEMORIAL  HOSPITAL  „.. 

BETH  ISRAEL  HOSPITAL  NORTH 


IRA  DAVENPORT  MEMORIAL  HOSPITAL 


UTILE  FAaS  HOSPITAL 


ST  JAMES  MERCY  HOSPITAL 


LONG  ISLAND  COLLEGE  HOSPITAL 


ELLIS  HOSPITAL 


ST  FRANCIS  HOSPITAL 


HOUSE  OF  THE  GOOD  SAMARITAN 


GOOD  SAMARITAN  HOSPITAL 


COMM  GEN  HOSPITAL  OF  GREATER  SYRACUSE 
STATEN  ISLAND  UNIVERSITY  HOSPITAL-NORTH  . 
BUFFALO  COLUMBUS  HOSPITAL 


NORTHERN  WESTCHESTER  HOSPITAL 
LOCKPORT  MEMORIAL  HOSPITAL 


HIGHLAND  HOSPITAL 


WESTFIELO  MEMORIAL  HOSPITAL  .. 
WINTHROP  UNIVERSITY  HOSPITAL 


Nearest  neighbors  In  pioximtty  order 


330058.  330235,  330265.  330030.  330097,  330254. 
330307,  330159,  330140. 

330132,  330293,  330095,  330174.  330279,  330039 

330029,  330161,  330091,  330005. 

330177.  330015,  330157.  330263,  330211,  330213 

330179. 
330215.  330249,  330044.  330245,  330048,  330203 

330241,  330159,  330140,  330022. 
470006,  330252,  470005,  470004,  330191,  330176 

470003.  470013,  470001,  330079. 
330078,  330005,  330219,  330161.  330244,  330029. 

330102,  330091,  330279,  330095. 
330247,  330270,  330101,  330387.  330142.  330281 

330199,  330024,  330046,  330230. 
330016,  330085,  330092,  390224,  330359,  330033. 

330386,  330136,  330394. 

330006,  330208,  330061,  330086,  310045,  330036 

330184,  330034,  330072.  330399. 
330183,  330275,  330164.  330285,  330226,  330037 

330254,  330030,  330265. 
330001.  330205,  330264,  330209,  330135.  330288, 

310120,  330158,  330267,  330327. 

330059,  330385,  330072.  330316,  330399,  330034, 
330009,  330012,  330066,  330080. 

330335,  330353.  330258,  330041.  330357.  330055. 

330221,  330193,  330142,  330101. 
330293.  330111,  330229,  330174,  330095,  330279, 

330239,  330029,  330161,  330005. 
330389,  330169,  330100,  330214,  330204,  330290, 

330281,  330230,  330064,  330357. 
310120,  330001,  330126,  330205,  310028.  330386, 

330327,  330359,  390125,  330264. 
330085,  330268,  330022,  330148,  330033,  330249, 

330245.  330048,  330044. 
330241,  330203.  330159,  330C75.  330235,  330115, 

330175,  330218,  330249,  330215. 
330309,  330185,  330393.  330246,  330043,  330286, 

330107,  330045,  330314,  330331. 

330199,  330119,  330270,  330101.  330258,  330024. 

330387,  330247,  330281,  330390. 

330151,  330277,  330062,  330238.  330097,  330090, 

330108,  330096,  330307. 

330022,  330048,  330245,  330044,  330136,  330276 

330268,  330047,  330215.  330010. 
330238,  330144,  330096,  330039,  330277,  330008. 

330097,  330062,  330103.  390246. 
330056,  330064,  330236,  330397.  330396.  330100. 

330169,  330389,  330290,  330133. 
330066,  330339,  330189,  330082,  330057,  330232. 

330003,  330180,  330013,  330010. 
330103,  390118,  330039,  330174.  330096.  390246. 

330111,  390104,  330132,  390146. 
330015.  330263,  330213,  330114.  330177,  330179 

330218. 
310012,  330104,  310037,  310058,  310017,  310026, 

330281,  310019,  330205,  330036. 
330203,  330241.  330140,  330235.  330075,  330115, 

330175,  330218,  330249.  330215. 
330381,  330212,  330242,  330028.  330194,  330196. 

310025,  330019,  330315. 
330029,  330005,  330118.  330078.  330219,  330244, 

330279,  330091,  330095,  330102. 
330234,  330261,  330267,  330104,  330338,  330304. 

070018,  070006,  070030.  330273. 
330025,  330053,  330007.  330102.  330188,  330244. 

330219,  330091,  330078,  330065. 
330183,  330285,  330275.  330125,  330226,  330037. 

330030,  330265,  330254. 

330229,  330239,  330293,  390063,  390009,  390005, 

390198,  390193,  330132.  390040. 
330027.  330333,  330195,  330259.  330106,  330308. 

330182.  330372.  330198.  330231. 
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PfOvkJer  No. 


330169 
330171 
330174 
330175 
330176 
330177 
330179 

330180  . 

330181  . 

330182  . 

330183  . 
330164  . 
330185  . 

330188  . 

330189  . 
330191  . 

330193  . 

330194  . 

330195  . 

330196  . 

330197  ., 

330198  . 

330199  .. 

330201  .. 

330202  .. 

330203  .. 

330204  .. 

330205  .. 

330208  .. 

330209  .. 

330211  .. 

330212  .. 


330213 
330214 
330215 
330218 
330219 


Wage  Index 


1.4512 

1.3549 

0.7653 

0.9043 

0.8729 

0.8016 

0.8063 

0.9169 

1.4469 

1.4138 

0.9865 

1.3533 

1.2385 

0.9295 

0.9138 

0.9037 

1.3748 

1.4019 

1.4056 

1.3972 

0.7687 
1.3381 

1.4480 

1.4222 

1.4164 

0.9096 

1.4566 

1.1133 

1.2648 

1.0548 

0.8083 
1.3216 

0.8298 

1.4566 

0.9227 

0.9123 

0.9286 


Provider  name 


BETH  ISRAEL  MEDICAL  CENTER  

UNITED  HOSPITAL  MEDICAL  CENTER  

SALAMANCA  DISTRICT  HOSPITAL 

CORTLAND  MEMORIAL  HOSPITAL 

PLACID  MEMORIAL  HOSPITAL  

E  J  NOBLE-GOUVERNEUR 

CLIFTON  FINE  HOSPITAL 

SAMARITAN  HOSPITAL 

NORTH  SHORE  UNIV  HOSPITAL  AT  GLEN  COVE 

ST  FRANCIS  HOSPITAL  

GENESEE  HOSPITAL  

NEW  ROCHELLE  HOSPITAL  MEDICAL  CENTER  ... 

JOHN  T  MATHER  MEMORIAL  HOSPITAL  

MT  ST  MARYS  HOSPITAL 

CHILDS  HOSPITAL 

GLENS  FALLS  HOSPITAL  

FLUSHING  HOSPITAL  MEDICAL  CENTER  

MAIMONIDES  MEDICAL  CENTER  

LONG  ISLAND  JEWISH  MEDICAL  CENTER  

CONEY  ISLAND  HOSPITAL 


CANTON  POTSDAM  HOSPITAL 

SOUTH  NASSAU  COMMUNITY  HOSPITAL 


METROPOLITAN  HOSPITAL  CENTER  

KINGSBROOK  JEWISH  MEDICAL  CENTER 

KINGS  COUNTY  HOSPITAL  CENTER  

CROUSE-IRVING  MEMORIAL  HOSPITAL  ... 

BELLEVUE  HOSPITAL  CENTER  

ST  ANTHONY  COMMUNITY  HOSPITAL  ...!.., 

ST  JOHNS  RIVERSIDE  HOSPITAL  

ST  LUKES  HOSPITAL  OF  NEWBURGH  


A  BARTON  HEPBURN  HOSPITAL  

DOCTORS  HOSPITAL  OF  STATEN  ISLAND 


LEWIS  COUNTY  GENERAL  HOSPITAL 

NYU  MEDICAL  CENTER-UNIVERSITY  HOSPITAL 


ROME    HOSPITAL   &   MURPHY    MEMORIAL   HOS- 
PITAL. 
OSWEGO  HOSPITAL  


Nearest  neighbors  In  proximity  order 


ERIE  COUNTY  MEDICAL  CENTER 


330389,  330100,  330133.  330214,  330204.  330290, 

330064,  330357,  330281,  330230. 
070018.  330338,  330304,  070006,  330184.  070030, 

330061,  330161,  330234.  330036. 
390118,  330155.  330103.  330039.  330132.  330111. 

330239,  390146,  330293,  390104. 

330307,  330235,  330159,  330203.  330241.  330140, 
330033,  330249,  330062.  330011. 

330079,  330252,  330116.  330250.  470003.  470013. 

470006,  330084. 
330114,  330179,  330211.  330263.  330015,  330197. 

330157,  330213,  330223. 
330177,  330263,  330197.  330213.  330211.  330114, 

330015,  330157,  330079. 
330232,  330082,  330003,  330189,  330013,  330057, 

330339,  330066,  330153,  330020. 
330182,  330398,  330106.  330184.  330308.  330167, 

330027,  330171,  330195,  330331. 
330106,  330308,  330195,  330167.  330027.  330161. 

330333,  330193,  330398,  330259. 
330164,  330275,  330285,  330125,  330226,  330037. 

330030,  330265,  330254. 
330086,  330061,  330072,  330127,  330385,  330059. 

330122,  330006,  330316,  330208. 
330246,  330393,  330309.  330141,  070010.  330043, 

070023.  330045,  330107,  070019. 
330065,  330007,  330102,  330244,  330163,  330078, 

330118,  330025.  330219.  330005. 
330057.  330003.  330013,  330339.  330180.  330232. 

330066,  330082.  330153.  330010. 

330222.  330020.  330010,  330082,  330153,  470012. 
330047,  330276,  330066,  33a339. 

330055,  330041,  330353,  330231.  330128.  330335. 

330014.  330308.  330195.  330258. 
330242,  330236,  330350,  330202.  330019.  330315, 

330397,  330201,  330152,  330056. 

330308,  330106,  330167,  330027.  330182,  330372. 
330193,  330231,  330055,  330259. 

330019,  330315,  330242,  330194.  330350,  330202, 
330201,  330233,  330236,  330381. 

330223.  330211.  330177.  330179.  330084.  330079. 
330259.  330372.  330225.  330333,  330027.  330167. 

330336,  330195.  330002,  330332. 
330024.  330142.  330119.  330390.  330270.  330258. 

330101.  330247.  330387.  330240. 
330202.  330350.  330233.  330397.  330306.  330236. 

330315,  330396,  330056,  330221. 
330350,  330201,  330397.  330233.  330236.  330306. 

330315.  330056.  330194.  330019. 
330241,  330159,  330140,  330235.  330075.  330115, 

330175.  330218.  330249.  330215. 
330214.  330133.  330389.  330169.  330100.  330290. 

330357.  330281.  330387.  330230. 
330126.  310120.  330001.  330158.  330135,  330264, 

310017,  330288,  330267,  310012. 
330122.  330006.  330061,  330036,  330086.  310045. 

330184.  330304,  330072,  310037. 
330264,  330288,  330023,  330067.  330267.  330126, 

330273.  330001,  330205,  330327. 
330177,  330197.  330114.  330223.  330179.  330263. 
330028.  330381,  310025,  330242.  330160.  330194, 

310105,  330236,  330152. 
330263.  330157.  330015.  330179.  330177,  330215. 

330114.330044,330048. 
330204,  330133.  330389.  330169.  330100.  330290, 

330357,  330281.  330387.  330230. 
330044.  330115.  330048.  330245.  330022.  330249. 

330148.  330203.  330241.  330140. 
330075.  330140.  330241.  330254.  330203.  330159. 

330235,  330030,  330110,  330157. 
330078.  330244,  330118.  330091,  330005.  330029, 

330161.  330102.  330279.  330007. 


Federal  Register  /  Vol.  58.  No.  100  /  Wednesday.  May  26.  1993  /  Proposed  Rules  30545 


Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


330221  .. 

330222  .. 

330223  .. 

330224  .. 

330225  .. 

330226  .. 

330229  .. 

330230  .. 

330231  .. 

330232  .. 

330233  .. 

330234  .. 

330235  .. 
3t30236  .: 

330238  .. 

330239  .. 

330240  .. 

330241  V. 
3O0242  .. 

330244  .. 

330245  .. 

330246  .. 
3p0247  .. 

330249  .. 

330250  .. 
330252  .. 
330254  .. 

330258  .. 

330259  .. 
330261  .. 

330263  .. 

330264  .. 

330265  .. 

330267  .. 

330268  .. 
330270  .. 


Wage  Index 


1.4423 

0.8980 

0.7932 
1.0239 

1.3306 

0.9849 

0.8922 

1.4689 

1.3837 

0.9169 

1.4250 

1.3280 

0.9058 

1.4272 

0.9416 

0.7656 

1.3971 

0.9096 

1.3433 

0.9286 

0.9523 

1.2385 

1.4951 

0.9346 

0.6851 

0.8835 

0.9938 

1.4857 

1.4047 

1.3091 

0.8230 

1.0800 

0.9918 

1.2816 

0.9410 

1.4921 


Provider  name 


WYCKOFF  HEIGHTS  HOSPITAL 
SARATOGA  HOSPITAL 


MASSENA  MEMORIAL  HOSPITAL 
BENEDICTINE  HOSPITAL 


LONG  BEACH  MEMORIAL  HOSPITAL 

PARK  RIDGE  HOSPITAL  

BROOKS  MEMORIAL  HOSPITAL 

ST  CLARES  HOSPITAL  HEALTH  CENTER  

QUEENS  HOSPITAL  CENTER 

ST  MARYS  HOSPITAL  

BROOKDALE  HOSPITAL  MEDICAL  CENTER  

WESTCHESTER  COUNTY  MEDICAL  CENTER 

AUBURN  MEMORIAL  HOSPITAL  

METHODIST  HOSPITAL  OF  BROOKLYN  

NICHOLAS  NOYES  MEMORIAL  HOSPITAL  

WOMANS  CHRISTIAN  ASSOCIATION  HOSPITAL 

HARLEM  HOSPITAL  CENTER 

SUNY  UPSTATE  MEDICAL  CENTER 

VICTORY  MEMORIAL  HOSPITAL  

ST  FRANCIS  HOSPITAL  

ST  ELIZABETHS  HOSPITAL  

ST  CHARLES  HOSPITAL  

MANHATTAN  EYE  EAR  THROAT  HOSPITAL  

COMMUNITY  MEMORIAL  HOSPITAL  

CHAMPLAIN  VALLEY  PHYSICIANS  HOSPITAL  .... 

ELIZABETHTOWN  COMMUNITY  HOSPITAL 

MYERS  COMMUNITY  HOSPITAL 

ASTORIA  GENERAL  HOSPITAL 

MERCY  HOSPITAL 

PHELPS  MEMORIAL  HOSPITAL  

CARTHAGE  AREA  HOSPITAL 

THE  CORNWALL  HOSPITAL 

CLIFTON  SPRINGS  HOSPITAL  .: 

HUDSON  VALLEY  HOSPITAL  CENTER  

COMMUNITY  HOSPITAL-SCHOHARIE  COUNTY  .. 
HOSPITAL  FOR  SPECIAL  SURGERY 


Nearest  neighbors  in  proximity  order 


330202, 

,  330396. 

330104, 


330396,  330306,  330397,  330056. 
330201,  330233.  330335,  330202. 

330191,  330010,  330153,  330020, 
330082,  330047,  330232,  330180. 

330197.  330084,  330211,  330177. 
330004.  330049,  330067,  330023, 

070004,  330209,  070026,  330264. 

330198,  330372,  330002,  330259, 
330167,  330336,  330014.  330231. 

330275,  330125.  330183,  330285. 

330073.  330038.  330254. 
330293.  330166.  330132,  330239, 

330279.  330029.  330161.  330005. 
330281,  330046,  330247,  330119, 

330101,  330214,  330204,  330133. 
330014,  330041,  330055.  330353, 

330335.  330308,  330195,  330221. 
330180.  330082.  330003.  330189, 

330339,  330066.  330153,  330020. 
330201,  330306,  330350, 

330236,330019.330221 
330261,  330304,  330338, 

330208.  330171,  070018,  330061. 
330110,  330159,  330058,  330140, 

330030,  330265,  330075,  330175. 

330397.  330056,  330152.  330202, 
330201.  330396,  330064.  330233. 

330151.  330008.  330144,  330096. 

330038.  330073.  330285. 
390146.  390005,  330166,  330174, 

390118,  390040,  330293.  390104. 
330390.  330080,  330024,  330199, 

330142,  310003,  330119,  330258. 
330203,  330159,  330140,  330235, 

330175,  330218,  330249.  330215. 
330194.  330381,  330212,  330196, 

330315,  330236,  330028.  330350. 
330219,  330078,  330118,  330091, 

330161,  330029.  330007,  330279. 
330048,  330044,  330022.  330215, 

330249,  330136,  330033,  330203. 
330185,  330393,  330309.  330141, 

330043,  330045,  070019,  330107. 
330387,  330270,  330101.  330281, 

330142,  330046.  330357,  330199. 
330115,  330033,  330245,  330044, 

330022.  330136,  330203,  330159. 
470024,  470003,  470013,  330252. 

330079,470010. 
330176.  470006,  470003.  330116. 

330250,  470024,  470001,  470004. 
330030.  330265.  330125.  330183. 

330164,  330275,  330285. 
330142,  330101.  330270.  330199. 

330357,  330247,  330335,  330024. 
330333,  330198,  330372,  330027. 

330225,  330308,  330106,  330336. 
330104,  330234,  330036,  330304, 

330208,  330061,  330122.  330171. 
330213.  330157,  330015,  330177. 

330211. 
330209,  330288,  330267,  330126, 

330273,  330205,  330067.  330162. 
330030.  330058,  330110.  330097, 

330183,330285,330125. 
330288,  330162,  330261,  330264, 

330234,  330209.  330158,  330036. 
330136.  330047,  330010,  330276, 

330339,  330148,  330085,  330189. 
330101.  330387,  330247,  330119, 

330357.  330258,  330199,  330230. 


330128. 
330066, 

330327, 
330333, 
330164, 
330111, 
330387, 
330193, 
330013, 
330397, 
330036, 
330241, 
330350. 
330097. 
330229, 
330009, 
330075, 
330019. 
330102. 
330115. 
070010, 
330119, 
330048, 
330176, 
470013. 
330058, 
330387. 
330167, 
330338. 
330114, 
330001, 
330254, 
330273, 
330066, 
330142, 


330357. 
330339, 

330094. 
330027. 
330037. 
330095, 
330270. 
330128. 
330057. 
330315. 
330162. 
330203. 
330194. 
330039. 
330132. 
330012. 
330115. 
330160. 
330005. 
330148, 
070023, 
330230. 
330215. 
330084. 
330079. 
330110. 
330119, 
330195. 
330162. 
330179. 
330023, 
330164, 
330104, 
330153, 
330281. 
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APPENDIX  F,— PflOPAC  PWOPOSEEt  NEAREST  NEIGHBOR  WAGE  INDEX— Contmo«d 


Provider  Na 

Wa0»lr«ita)t 

3(30273  

1.264» 

330275  

a978S 

330276  

a8688 

330277  

'     0.81  SE? 

330279 

'     0.9273 

33028T  

T.4678 

330285  

0:9785 

330286  

t.26n 

33028e  

t.0959 

33029a  

'     1.4197 

330293  

0.9100 

330304  

T.3217 

33030*  

t.4222 

330307  

0.8314 

33030»  

t.415e 
t.27141 

330309  

M0314 

1.322t 
t.4076 

330315  

330318  

1.4010 

230337 

'  t.04ie 
1.3622 

330331  

330332  

1.3360 

330333  

1.4034 

330335  

t.5154 

330336  

t.3360 

33033ft  

1.3251 

330339  

0.9138 

330340  

1.236a 

339350  

1.4164 

339353  

1.36% 

330367  

1.4759 

330369  

0c9672 

330372  

1.3657 

330381  

1.3218 

330385  

1,4074 

330386  

a9433 

Provider  name 


PUTNAM- HOSPITAL  CErfTER „._ 

ST  MARYS  HOSPITAL  

NATHAN  LITTAUBfl  HOSPITAL  

CORNING  HOSPITAL 

MEROr  HOSPITAL 

MEDICAL  ARTS  CENTER  HOSPITAL 

STRONG  MEMORIAL  HOSPITAL  

GOOD  SAMARITAN  HOSPITAL 

JULIA  BUTTERFIELDf  HOSPITAL  

ST  VINCENTS  HOSPITAL  MEDICAL  CENTER 

LAKE  SHORE  HOSPITAL 

WHITE  PLAINS  HOSPITAL  MEDICAL  CENTER 

LUTHERAN  MEDICAL  CENTER 

TOMPKINS  COMMUNITY  HOSPITAL  INC  

DEEPOALE  GENERAL  HOSPITAL  

COMMUNITY  HOSRTAL-WESTERN  SUFFOLK 

BRUNSWICK  HOSPITAL 

KINGS  HIGHWAY  HOSPITAL  

WBTCMESTER  SQUARE  HOSPITAL 

ELLENVILLE  COMMUNITY  HOSPITAL 

CENTRAL  GENERAL  HOSPITAL  INC  „ 

MIO-ISLANO  HOSPITAL  

HEMPSTEAD  GENERAL  HOSPITAL 

PHYSJQANS  HOSPITAL 

MASSAPEQUA  GENERAL  HOSPITAL  _. 

ST  AGNES  HOSPITAL  

BELLEVUE  MATERNITY  HOSPITAL  INC 

SOUTHAMPTON  HOSPITAL 

SUNY  DOVMNSTATE  MEDICAL  CENTER  

LAGUAROIA  HOSPITAL 

CATHOUC  MEDICAL  CTR  OF  BROOKLYN/QUEENS 

COMMUNITY  GENERAL  HOSPITAL  

FRANKLIN  GENERAL  HOSPITAL 

BAYLEY  SETDNHOSnTAL 

NORTH  CENTRAL  BRONX  HOSPITAL  

COMMUNITY  GEN  HOSPITAL— SULLIVAJ*  COUNTY 


Nearest  rteighbof*  in  proMimity  order 


0700:^.  3302S7.  3301 S2,  330288. 

330264,  330261,  070034,  330234. 
330164,  330265.  330183,  330125. 

330030,  330265,  330073. 
330047,  330010,  330148;  330222, 

330268,  330339,  330022,  330189. 
330090,  330108,  330062,  330144. 

390043,  330151,  390189,  330307. 
330095,  330029,  330005,  330161, 

3301 18,,  330078,  330244,  330102. 
330247,  330230,  330387,  330119, 

330101,  330204,  330214,  330142. 
330164,  330275.  33018a.  330125. 

330030,  330265,  330073. 
330043,  330314,  330336,  330332, 

330398,  330045,  330333,  330259. 
330264,  330209,  330267,  330273, 

330023.  330067,  330261,  330001. 
330133,  ^0100,  330389,  330169, 

310040,  330064,  330230,  330281. 
330132,  330229.  330111.  330095. 

330161,  330005,  330166.  330118. 
330336.  330234.  330036,  330171. 

330208.  330261.  330184,  330122. 
330233,  ^30201.  330221.  330202, 

330397,  330236,  330056,  330315. 
330062.  330175.  330097.  330108. 

330110,  330277.  390079.  330058. 
330195.  530106.  336182,  330167, 

330231,  330055,  330372.  330041. 
330393,  39D185,  330246,  330043. 

330286.  330331.  330314.  330398. 
S30336,  330332,  300286,  330331, 

330398.  330259,  330198,  330027. 
330019,  330350,  330196.  330202, 

330194,  330236,  330242,  330397. 

330385,  330059,  330127,  330072, 
330009,  330012,  330080,  330240. 

330386,  3303»,  330001,  330023, 
330224,  330209,  330004,  330264. 

330396,  330332,  330336,  390314. 

330167.  330027.  330259.  330182. 
330338.  330331.  330314,  330398. 

330027,  330167.  330198,  330286. 
330259,  330027.  380167.  330198. 

330336,  330332.  330106,  330308. 
330128,  330258,  330357,  330353, 

330270,  330387,  330055,  330041. 
330332,  3303T4.  330331,  330333, 


330398,  330027,  330167,  330286. 
330304,  330171,  330234,  070018, 

330208,  330184,  330261,  330086. 
330066,  3301S3,  330189.  330057, 

330232.  330180,  330013,  330010. 
330107,  330088,  3301 4r,  330185, 

330393,  330309,  070022,  070001. 
33020Z  33020t.  330233.  360397, 

330315.  330194.  330019.  330056. 
330041,  3300SS.  3aai2».,  330231, 

330335.  330221,  330306.  330258. 
330387.  33010T,  330270,  330247, 

330258,  330281,  330119,  330142. 
330386,  330327,  330092,  390125, 

330121,330126,330224. 
330259,  33019»,  330333,  330027, 

330308,  330225,  330231.  330014. 
330212,  330026;  330242,  330160, 

330236,  310105,  330196,  330152. 
330059.  330127.  366316,  336072. 

330009.  330012,  330086,  330060. 
330369,  380327..  33(^135.  338001. 

330126,  310120.  330205.  330121. 


070015. 

330209, 

330226, 

,100037, 

330153,  330066, 

390213, 

390079. 

330091. 

330219, 

330046. 

330270, 

330226. 

330037. 

330331, 

33030?, 

330126, 

330162, 

330214, 

330204. 

330279, 

330029. 

330061. 

070016. 

330360. 

33039». 

330090!" 

S302». 

330027, 

330193. 

330141, 

»3004», 

330043, 

330»». 

330201. 

330233, 

330399. 

330034, 

330067. 

330126, 

3303.^3. 

330046. 

330333. 

330259, 

330372. 

330195. 

330142. 

MOIOt. 

330259, 

330198, 

330036, 

3300B1. 

330082, 

330003. 

330246, 

070007, 

380236, 

330306, 

330193, 

330614, 

330204, 

3302t4, 

380001, 

330135, 

380167, 

330195, 

3i10025. 

330194, 

380399, 

380034. 

3B0125. 

390090, 
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Provider  No. 


330387 
330389 
330390 
330393 
330394 
330396 
330397 
330398 
330399 

340001 

I 
340002 

340003 

340004 

340005 

340006 

340007 

1340008 

340009 

f340010 

340011 

040012 

0013 

340014 

04001 5 

340016 

340017 

340018 

340019 

340020 

P40021 

340022 

340023 

340024 

340025 

340027 

340028 


i3V 

041 


Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Wage  irxjex 


1.4921 
1.4512 
1.3971 
1.2404 
0.8651 
1.4271 
1.4271 
1.4441 
1.4010 
0.9811 
0.8491 
0.9352 
0.9391 
0.8210 
0.9438 
0.8648 
0.8265 
0.9856 
0.8425 
0.8507 
0.7278 
0.8205 
0.9475 
0.9308 
0.8599 
0.8640 
0.8459 
0.9380 
0.8893 
0.8498 
0.7776 
0.8557 
0.8008 
0.8550 
0.8411 
0.7940 


Provider  name 


ROCKEFELLER  UNIVERSITY  HOSPITAL 

ORTHOPAEDIC  INSTITUTE 

NORTH  GENERAL  HOSPITAL 

UNIVERSITY  HOSPITAL  

UNITED  HEALTH  SERVICES 

WOODHULL  MEDICAUMENTAL  HEALTH  CENTER 

INTERFAITH  MEDICAL  CENTER  

SYOSSET  COMMUNITY  HOSPITAL  

ST  BARNABAS  HOSPITAL  

CABARRUS  MEMORIAL  HOSPITAL  

MEMORIAL  MISSION  MEDICAL  CENTER  

NORTHERN  HOSPITAL  OF  SURRY  COUNTY  

HIGH  POINT  REGIONAL  HOSPITAL 

CHARLES  A  CANNON  JR  MEMORIAL  HOSPITAL  .. 

HOOTS  MEMORIAL  HOSPITAL 

ANNIE  PENN  MEMORIAL  HOSPITAL  

SCOTLAND  MEMORIAL  HOSPITAL 

PRESBYTHERIAN  SPECIALTY  HOSPITAL  

WAYNE  MEMORIAL  HOSPITAL  

BLUE  RIDGE  HOSPITAL  SYSTEM 

ANGEL  COMMUNITY  HOSPITAL  

RUTHERFORD  HOSPITAL  INC  

FORSYTH  MEMORIAL  HOSPITAL  

ROWAN  MEMORIAL  HOSPITAL 

C  J  HARRIS  COMMUNITY  HOSPITAL  INC 

MARGARET  R  PARDEE  MEMORIAL  HOSPITAL  

ST  LUKES  HOSPITAL  

STOKES-REYNOLDS  MEMORIAL  HOSPITAL 

CENTRAL  CAROLINA  HOSPITAL  

CLEVELAND  MEMORIAL  HOSPITAL  INC 

BLADEN  COUNTY  HOSPITAL 

PARK  RIDGE  HOSPITAL  

SAMPSON  COUNTY  MEMORIAL  HOSPITAL  

HAYWOOD  COUNTY  HOSPITAL  

LENOIR  MEMORIAL  HOSPITAL  

CAPE  FEAR  VAUEY  MEDICAL  CENTER  


Nearest  r>eighbors  In  proximity  order 


330101.  330270.  330247,  330119.  330281 

330357,  330230,  330258,  330199. 
330169.  330133.  330100.  330214,  330204 

330064.  330281.  330230,  330357. 
330240.  330024,  330199,  330080,  330142 

330258.  310003.  330009.  330012. 
330246.  330185.  330309,  330141.  330043 

330286,  070010.  070023,  330331. 
330011,  390249,  390224,  390079,  330016 

390189.  390192,  330033,  330121. 
330221,  330056.  330397,  330306,  330152 

330236.  330169.  330100,  330202. 
330236.  330056.  330202.  330350.  330201 

330152.  330233.  330306.  330221. 
330331.  330332.  330045,  330181.  330182 

330027.  330336.  330333.  330106. 
330034.  330009.  330012,  330059,  330316 

330072,  330385.  330080.  330240 
340166,  340129.  340015,  340053,  340098 

340009,  340113.  340119,  340144. 

340105,  340023.  340025,  340017,  340088 
340018,340013.340011. 

340097,  490054.  490115.  340019,  340006 

340159,  340148.  340047.  340014 
340085.  340100.  340125.  340091,  340047 

340148.  340096.  340123,  340052. 
340045.  340080.  340051,  340011.  440018 

440105,  440001.  340072,  440063. 
340097.  340052.  340014,  340148,  340047 

340003,  340039,  340144,  340019. 
34Q060.  340159.  340091.  490075,  340125 

340034,340100.340019,490079. 

340106,  420054,  340035,  420062,  340050, 
340048,  340115.  340028,  340064. 

340053,  340153,  340098,  340113.  340166, 

340001,  420002,  340130,  420032. 
340135.  340027.  340090,  340126,  340120 

340040,  340071,  340124. 
340080,  340087,  340005.  340137.  440001 

340075,  340045,  340041. 
340146,  340016.  340031.  110140,  340054 

110070,  340160,  340088.  340025. 
340018.  340104,  340021.  340087,  340017 

420043.  420083.  420076. 
340148.  340047.  340004,  340085.  340052 

340096,  340019,  340125,  340091. 
340096,  340052,  340129,  340001,  340039 

340085,  340119,  340014,  340148. 
340031,  340012,  340025,  340146,  340088 

340002,  340105.  340023.  440081. 
340023.  340068,  340018.  340002.  340105 

340013.  340025,  420033. 
340017.  340013,  340023.  420033.  420081 

420007,  420083.  340088,  340104. 
340159,  490054.  340047.  340148.  340014 

340060,  340007,  340091,  490079. 
340048,  340111,  340115,  340124,  340071 

340028,  340138.  340167,  340061. 
340104,  340037.  420043,  340145.  340032 

420032,  420083.  340154,  340075. 
340050,  340068,  340024,  340028,  340164 

420005.  340120,  420042,  340008. 
340017.  340002.  340105.  340088,  340018 

340013.420081,340087. 
340120.  340071.  340124,  340135,  340164 

340028,  340022.  340090,  340093. 
340016.  340105,  340002.  340088,  340023 

340031,440153,340012. 
340010.  340135.  340040.  340131.  340120 

340126,  340042,  340024. 
340164,  340071.  340124,  340048,  340050 

340024,  340008.  340022,  340020. 


330142. 
330290. 
330119. 
330045. 
390236, 
330201. 
330396. 
330167. 
330127. 
340153. 
340087. 
340044. 
340014. 
340041. 
340064. 
340070. 
420005, 
340032. 
340024. 
340154. 
110056, 
340023, 
340006. 
340144. 
340054, 
420081. 
420076. 
340003. 
340164. 
340013. 
340093. 
340025, 
340010. 
340017, 
340038. 
340115. 
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APPBWix  F.— PROPAC  PROPOSEQNtAflEST  NeiGHBOfl  WAGE  rNOEX— Continued 


ProvkJer  Na 

Wageindm 

340030  

0.9662 

aaooat 

0.7580 

340032  

0.9682 

340034  

0.9637 

340035  

a82B3 

340336  

0,9178 

340037  

0.9635 

340038  

O.BS*9. 

340039  

0.9084 

340040 

0.88&O 

34004t  

0.9.175 

340042  

08179 

340044  

0.7ro5 

340045  

0.8432 

340047  

0.9«75 

340048  

0.7965 

340049  

0.9552 

340050  

0.7922 

34(HJ51  

0.7»4 

340052  

0.9423 

340053  

0.9K6 

340054  

0.7t12 

340055  

0.^25 

340060  

0.8637 

340061   

0.9599 

340063  

0.8t59 

340064  

0.8302 

340065  

0.72B2 

340067  

0.9211 

340068  

0.8173 

340069  

t           0.99(0 

340070  

0.9637 

340071   

0.8274 

340072  

0.73B1 

340073  

0.9310 

340075  ™„ 

0.9088- 

Provkler  name 


DUKE  UNJ!«ERSJTV  NODICAL  CENTER _.... 

SWAIN  COUNTY  HOSPITAL 

GASTON  MEMORIAL  HOSPITAL  

ALAMANCE  COUNTY  HOSPITAL 

RICHMOND  MEMORIAL  HOSPITAL 

FRANKLIN  REGIONAL  MEDICAL  CENTER  

KINGS  MOUNTAIN  HOSPITAL  INC 

BEAUFORT  COUNTY  HOSPITAL 

IREDELL  MEMORIAL  HOSPITAL  INC  , 

RTT  COUNTY  MEMORIAL  HOSPITAL  

CALDWBJ.  MEMORIAL  HOSPITAL 

ONSLOW  MEMORIAL  HOSPITAL  

ALLEGHANY  COUNTY  MEMORIAL  HOSPITAL  ... 

BLOWING  ROCK  HOSPITAL  

NORTH  CAROLINA  BAPTIST  HOSPITALS 

ST  JOSEPH  OF  THE  RNES  HOSPITAL 

MCPHBreON  HOSPITAL  

SOUTHEASTERN  GENERAL  HOSPITAL 

WATAUGA  HOSPITAL  INC  ...„ „ 

DAVIE  CCHJNTY  HOSPITAL 

PRESBYTERIAN  HOSPITAL 

DISTRICT  MEMORIAL  HOSPITAL 

VALDESE  GENERAL  HOSPITAL  INC  

MOREHEAO  MEMORIAL  HOSPITAL 

UNIVERSITY  OF  NORTH  CAROUNA  HOSPITAL 

MONTGOMERY  MEMORIAL  HOSPITAL 

WILKES  GENERAL  HOSPITAL 

CHOWAN  HOSPITAL  „ 

ALEXANDER  COUNTY  HOSPITAL 

COLUMBUS  COUNTY  HOSPITAL  INC 

WAKE  COUNTY  HOSPITAL  SYSTEM 

ALAMANCE  MEMORIAL  HOSPITAL 

BETSY  JOHNSON  MEMORIAL  HOSPITAL 

ASHE  MEMORIAL  HOSPITAL „... 

HCA.  RALEIGH  COMMUNITY  HOSPITAL  INC  ...... 

GRACE  HOSPITAL  INC 


Nearest  neighbors  In  proBrimity  order 


340040,  340155,  340167.  340061.  340136,  340114> 

340073,  340138,  34006B.  340034. 
3(0016,  340012,  340854,  340025.  440081.  340146. 

440011,  110070,  340160,  340088. 
3400^,  340146,  340113,  340009,  340053,  340t53, 

340098,  340166,  340021,  420032. 
340070,  340061.  340100.  340(S1,  340125,  340007. 

340030,  ^0049,  3401 SS,  3401 1 1 . 
340106,  340084,  340008.  420062,  420054,  340t15, 

340048,  340063,  340119,  340130. 
340132,  340127,  340136,  340T47.  340073,  340069, 

340114.  340138,  340155,  340162. 

340021,  340038,  340104,  420043,  340145.  420032. 
420002,  340113,  340009,  340053. 

340040.  340133,  340089,  3401112.  340131,  340T01.. 

340027.  340107,  3400e. 
340144.  340129,  340052,  340067,  340143,  340015. 

340116,  340006.  340064,  340096. 
340038,  340107,  340133.  340027,  340162,  340126, 

340010,340101,340147. 
340055,  340075,  340137,  340154,  340116.  340045, 

340067,  340143,  340051,  340080. 
340131,  340093,  340142,  340120.  340027,  340094, 

340141,340024,340076. 
490115.  340072,  340097,  340064,  340003,  490038, 

490105.  490111,  340051,  340006. 
340051,  340005,  340080,  340041,  340072  340011, 

340064,  340055,  340137,  340075. 
340148,  340014,  340004,  340085,  340052,  340096, 

340019,  340006,  340125,  340091. 

340115,  340020,  340028,  340035,  340164,  340106, 
340063,  340008,  340111.  340124. 

340030,  340155,  340167,  340061,  340136,  340114, 
340073,  340138,  340069,  340034. 

340022,  420005,  340008,  340068,  340028,  340164, 
420054.  420042,  420055,  340106. 

340045,  340005,  340080,  340072,  340041,  340064, 

340011,  340067.  440018,  340055. 
340096,  340015,  340039,  340006,  340144,  340014, 

340148,  340047,  340085,  340129. 

340153,  340009,  340098,  340113,  340166,  340032, 
340001.  420002,  340130,  420032. 

340160.  110070,  340012  110051,  340031.  440041, 

110140,  110056,  340146.  340016. 
34007S.  3140137,  340154,  340116,  340041.  340143, 

340067,  340145,  340087,  340045. 
340007,  340159,  490079,  490075,  340019,  490054, 

340091,  340125,  340100,  340070. 
340030,  340048,  340167,  340155,  340034,  340070. 

340114.  340111.  340136,  340073. 
340119.  340115,  340123.  340048,  340084,  340035. 

340111,  340106.  340020,  340001. 
340067,  340097,  340072,  340006,  34005%  340044. 

340041,  340045,  340039,  340144. 
340112  340101,  340099.  340109,  340133.  340089, 

340122,  340038,  490092,  340107. 

340116,  340143,  340144.  340039,  340064,  340041. 
340055,  340075,  340137,  340154. 

340022  340050,  420042,  340158,  420005.  420055, 

340141.  420064,  420049,  340121. 
3401M,  340073,  340114,  340167,  340048,  340090, 

340030,  340155.  340136,  340036. 
340034,  340100,  340091,  340125,  340061,  340007, 

340111,  340030,  340049,  340155. 
340124,  340090,  340164,  340028,  340024.  340020, 

340135,  340138,  340069,  340010. 
340044,  340051.  340045,  340064,  340005,  490038, 

490105,  490115,  490053,  340097. 
340069,  340114,  340138,  340167,  340048,  340030, 

340155,  340136,  340036.  340090. 

340154,  340137.  340055.  340041,  340116.  340(n7, 
340143,  340011,  340080,  340067. 
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AppENOtx  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

340076  

340080  

340084  

340085  

340087  

340088  

340089  

340090  

340091  

340093 

340094  

340096  

340097  

340098  

» 

340099  

340100  

340101  

340104  

340105  

340106  

340107  

340109  

340111  

340112  

340113  

340114  

340115  

340116  

340119  

340120  

340121  

340122  

340123  

340124  

340125  

340126  

340127  


Wage  Index 


0.8409 
0.0476 

0.8283 

0.9391 

0.8663 

0.8558 

0.8490 

0.8801 

0.9267 

0.8103 

0.8177 

0.9266 

0.9328 

0.9856 

0.7510 

0.9196 

0.6661 

0.8563 

0.8491 

0.8244 

0.8694 

0.8514 

0.9162 

0.8613 

0.98S6 

0.9533 

0.8001 

0.9290 

0.9226 

0.7655 

0.8313 
0.8625 

0.8814 

0.8520 

0.9417 

0.8878 

0.9329 


Provider  name 


SEA  LEVEL  HOSPITAL  

SLOOP  MEMORIAL  HOSPITAL 


ANSON  COUNTY  HOSPITAL 

COMMUNtTY  GENERAL  HOSPITAL 

THE  MCDOWELL  HOSPITAL „. 

TRANSYLVANIA  COMMUNITY  HOSPITAL  INC 

PUNGO  DISTRICT  HOSPITAL 

JOHNSTON  MEMORIAL  HOSPITAL 

THE  MOSES  H  CONE  MEMORIAL  HOSPITAL 

PENDER  MEMORIAL  HOSPITAL  

CAPE  FEAR  MEMORIAL  HOSPITAL  INC  _ 

LEXINGTON  MEMORIAL  HOSPITAL  INC  

HUGH  CHATHAM  MEMORIAL  HOSPITAL , 

MERCY  HOSPITAL  INC  

ROANOKE  CHOWAN  HOSPITAL  

SOUTHEAST  SPECIALTY  HOSPITAL 

BERTIE  MEMORIAL  HOSPITAL  

CRAWLEY  MEMORIAL  HOSPITAL 

ST  JOSEPHS  HOSPITAL  

HAMLET  HOSPITAI 

HERITAGE  HOSPITAL  - „., 

ALBEMARLE  HOSPITAL 

CHATHAM  HOSPITAL  INC 

WASHINGTON  COUNTY  HOSPITAL 

CAROLINAS  MEDICAL  CENTER 

REX  HOSPITAL  

MOORE  REGIONAL  HOSPITAL  INC  

AMI  FRYE  REGIONAL  MEDICAL  CENTER 

STANLY  MEMORIAL  HOSPITAL  INC  

DUPLIN  GENERAL  HOSPITAL  


J  ARTHUR  DOSHER  MEMORIAL  HOSPITAL 
OUR  COMMUNITY  HOSPITAL  


RANDOLPH  HOSPITAL 

GOOD  HOPE  HOSPITAL  

WESLEY  LONG  COMMUNITY  HOSPITAL 

WILSON  MEMORIAL  HOSPITAL  

GRANVILLE  MEDICAL  CENTER  


Nearest  netghbors  in  proximity  order 


340087. 


340047.  340148.  340123. 

340052. 

340075.  340013.  340080. 


340069,  340126. 


340007. 


340024. 


340068.  340042. 
340014.  340148, 


340052,  490115. 


340133.  340112. 
340034.  340085. 


340142,  340131.  340089,  340042. 

340005.  340011.  340045.  340051.  340041. 

340137,  340154,  440001.  340075. 

340035.  340106,  420062.  340130.  340119.  340063. 

420054,  340008,  340115,  340048. 
340004,  340096,  340014. 

340100,340125.340091. 
340011.  340154,  340137. 

340055,340105.340002. 
340017.  340023.  340025.  420081.  340002.  340105. 

340018.  340016,  420011,  340146. 
340038.  340112,  .340133,  340131,  340065.  340101. 

340040,  340076,  340027. 
340135,  340010,  340071.  340124, 

340138,  340073,  340114,  340024. 
340125,  340100,  340004,  340070.  340034. 

340085,  340047,  340159,  340148. 
340094.  340141.  340120,  340042.  340022. 

340121.340068.340158. 
340141.  340121.  340093.  340158, 

340022. 
340085,  340015,  340052,  340004, 

340047,  340123,  340039.  340129. 

340006,  340064,  340003.  340044. 
340067,  340148,  340014.  340047. 

340153.  340053,  340009.  340113.  340166.  340032, 

340001,  420002,  340130.  420032. 
340101.  340122,  340065,  490092. 

340151.  340107.  340109.  490044. 
340125.  340091,  340004,  340070, 

340007,  340123.  340047.  340148. 
340133,  340112,  340099,  340122.  340065,  340107, 

340038,  340040,  340162. 
340021,  420043,  340037,  340013,  420083,  420076, 

420007,  340018,  340032.  340145. 
340002,  340023,  340025,  340017,  340088,  340087, 

340018,340013,340011. 
340035,  340008,  420062,  420054,  340084,  340115, 

340048,  340063.  420005,  340050. 

340162,  340147,  340122,  340040.  340126,  340133, 

340101,340151.340038. 
340065.  490120,  490044,  490017,  490074,  490030, 

490046,  490007,  490119.  340099. 
340123.  340020,  340061.  340070, 

340125,  340091,  340167,  340004. 
340065.  340133,  340101.  340089, 

340040,  340122,  340107. 
340009,  340153,  340053,  340098, 

340001.  420002.  340130,  420032. 
340138,  340073,  340069,  340167,  340049. 

340155.  340061.  340136,  340090. 
340048,  340020,  340063,  340035,  340106, 

340164,  340006,  340064.  340111. 

340143.  340055.  340067.  340075. 

340137.  340145.  340144,  340039 
340063.  340001,  340015,  340166. 

340096.  340130,  340098,  340053. 
340024,  340093,  340027,  340135,  340010, 

340022,  340071.  340090,  340124. 
340156.  340141,  340094.  340093,  340068,  420085. 
340107.  340162.  340101,  340147.  340099.  340151. 

340133.  340040.  340126. 
340111.  340065,  340004,  340100, 

340125,  340091.  340119.  340070. 
340071.  340090.  340164.  340028. 

340138,  340135,  340069,  340114. 
340091.  340100,  340004,  340070, 

340085,  340047,  340148.  340014. 
340162,  340147.  340010.  340135. 

340040.  340069,  340036. 
340132.  340136.  340036.  340155. 

490013.  340167.  340073,  340114. 


340034.  340100, 
340038.  340099. 


340166.  340032. 


340030, 


340028, 


340041.  340154. 


340084.  340123. 


340042. 


340096,  340063. 


340024.  340020. 

340034.  340007. 

340090.  340107. 

340049.  340030. 
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Provider  No. 


340129 
340130 
340131 
340132 
340133 
340135 
340136 

340137  . 

340138  . 

340141  . 

340142  . 

340143  . 

340144  . 

340145  . 

340146  . 

340147  . 

340148  .. 
340151  .. 

340153  .. 

340154  .. 

340155  .. 

340158  .. 

340159  .. 

340160  .. 
340162  .. 
340164  .. 

340166  .. 

340167  ... 


350001 
350002 
350003 
350004 

350005 

350006 
350007 
350008 
350009 
350010 
350011 

350012 
350013 
350014 


APPENDIX  F.— PROPAC  PROPOSED  NEAREST  NEIGHBOR  WAGE  INDEX— Continued 


Wage  irxlex 


Provider  ruune 


LAKE  NORMAN  REGIONAL  MEDICAL  CENTER 

UNION  MEMORIAL  HOSPITAL 

CRAVEN  REGIONAL  MEDICAL  CENTER 

MARIA  PARHAM  HOSPITAL 

MARTIN  GENERAL  HOSPITAL 

CHERRY  HOSPITAL-GENERAL  MEDICAL 

JOHN  UMSTEAD  HOSPITAL  

BROUGHTON  HOSPITAL-MEDICAL  UNIT 

DOROTHEA  DIX  HOSPITAL  

NEW  HANOVER  MEMORIAL  HOSPITAL  


CARTERET  GENERAL  HOSPITAL 
CATAWBA  MEMORIAL  HOSPITAL 


0.9544 

0.9811 

0.8365 

0.9145 

0.8613 

0.8425 

0.9605 

0.9088 

0.9533 

0.8177 

0.8182 
0.9290 

0.9419 

0.9143 

0.8086 

0.8846 

0.9475 

0.7562 

0.9856 

0.9123 

0.9566 

0.8313 

0.9199 

0.7869 

0.8742 

0.7940 

0.9808 

0.9552 

0.8376 
0.8320 
0.7009 
0.9255 

0.8444 

0.7364 
0.7465 
0.7064 
0.6962 
0.761 1 
0.9280 

0.7286    OAKES  COMMUNITY  HOSPITAL 

0.9034     MERCY  HOSPITAL 

0.6658  I  TOWNER  COUNTY  MEMORIAL  HOSPfTAL" 


DAVIS  COMMUNITY  HOSPITAL 

LINCOLN  COUNTY  HOSPITAL 

HIGHLANDS-CASHIERS  HOSPITAL  INC 

NASH  GENERAL  HOSPITAL  

MEDICAL  PARK  HOSPITAL 

HALIFAX  MEMORIAL  HOSPITAL  

ORTHOPAEDIC  HOSPITAL  OF  CHARLOTTE  

WESTERN  CAROLINA  CENTER  HOSPITAL  

DURHAM  COUNTY  GENERAL  HOSPITAL  

THE  BRUNSWICK  HOSPITAL  

PERSON  COUNTY  MEMORIAL  HOSPITAL 

MURPHY  MEDICAL  CENTER  

COMMUNITY  HOSPITAL  OF  ROCKY  MOUNT  

HIGHSMITH  RAINEY  MEMORIAL  HOSPITAL 

UNIVERSITY  MEMORIAL  HOSPITAL 

CHAPS  KOALA  CTR  OF  RESEARCH  TRIANGLE 


GARRISON  MEMORIAL  HOSPITAL 

ST  ALEXIUS  MEDICAL  CENTER 

ST  JOSEPHS  HOSPITAL  

DAKOTA  HOSPITAL  


ST  ANSGARS  HOSPITAL 


ST  JOSEPHS  HOSPITAL  

ST  ANDREWS  HOSPITAL 

CARRINGTON  HEALTH  CENTER  .... 

JAMESTOWN  HOSPITAL 

HEART  OF  AMERICA  MEDICAL  CENTER" 
ST  LUKES  HOSPITALS 


Nearest  neighbors  In  proximity  order 


340001.  340144,  340039.  340015.  340166.  340145. 

340143.  340052.  340053,  340009. 
340084.  340098.  340153,  420036.  340113,  340053, 

340009.  340166.  420002.  340119. 
340027.  340042.  340038.  340142.  340089.  340076. 

340040,  340120,  340010. 

340127,  340036,  340136,  340155,  490098,  340049 

340030,  490013,  340073,  340167. 
340101,  340112.  340038.  340040,  340107,  340122 

340065,  340089,  340099. 
340010.  340090.  340126.  340027.  340024,  340120 

340071.  340124,  340040. 
340155,  340049.  340030,  340127.  340167.  340132 

340036.340073.340114,340061. 
340154.  340075.  340055.  340041.  340116,  340087, 

340143,  340011,  340080,  340067. 
340069,  340114,  340073,  340167,  340049,  340030 

340155,340090,340061,340136. 
340094,  340121,  340158,  340093,  340068,  340022. 

340042. 
340076.340131,340042. 
340116.  340055,  340067.  340145.  340075.  340144 

340041.  340154,  340137,  340039. 

340039,  340129,  340067,  340052.  340143,  340118, 

340015,  340006,  340145,  340001. 
340032,  340143,  340037,  340021,  340116,  340129. 

340055,  340104,  340166,  340075. 
340012,  110140,  110056,  340016,  420011,  420009, 

340088,  110070,  340031,  420015. 
340162,  340107,  340126,  340122,  340036,  340040. 

340151,340132.340069. 
34001.4,  340047,  340004.  340085.  340052.  340006 

340096,  340019,  340125,  340091. 
490097,  340122,  490098,  340147,  340099,  340162 

340107,  340036.  490092,  340132. 

340053,  340098,  340009.  340113.  340166.  340032 
340001 .  420002,  3401 30,  420032. 

340137.  340075.  340055.  340041,  340116,  340087 

340143,  340011,  340080,  340145. 
340049,  340030,  340167,  340136,  340061.  340114 

340073,  340138,  340069.  340127. 
340121,  340141.  340094,  340068.  420085.  420049 

420064,  340093,  340022.  420042. 
340019,  340060.  340007.  490079,  490054.  340091 

340125,  340047,  340100,  340148. 

340054,  110051,  110070,  440041,  110189,  440054, 
340012.  110140,  110056,  110077. 

340147,  340107.  340126,  340122,  340040,  340036 

340133,  340101.  340151. 
340028.  340071,  340124.  340048,  340024,  340115 

340050,  340020,  340022,  340008. 
340053.  340098,  340153.  340009.  340113.  340001 

340129,  340032.  340130,  340145. 
340049.  340030.  340155.  340114,  340061,  340073 

340138,  340069,  340136.  340034. 
350039.  350050,  350043,  350006. 
350015,  350016.  350058.  350050. 
350060. 
350020.  350011.  240114,  240140.  350027.  240029 

240101. 
350047,  350038,  350056.  240138.  350019.  350042. 

350055,  240085. 
350043.  350036,  350001,  350035. 
350010,  350024. 

350031 ,  350009.  35001 8,  350030,  350053. 
350013,  350008,  350053. 
350007,  350024.  350014.  350018. 
350020.  350004.  240114.  350027,  240140,  240029. 

240101,240148,350033. 
350065,  350041,  430022. 
350009,350053,350041. 
350024,  350030,  350010,  350056. 
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Provider  No. 


350015 
350016 
350017 
350018 
350019 

350020 

350021 
350023 
350024 

350025 
350027 

350029 
350030 
350031 

350032 

350033 

350034 
350035 
350036 
350038 
350039 
350041 
350042 
3$0043 
3$0044 
350047 
350049 
350050 
350051 
350053 
350055 
350056 
3500S8 
350060 
350061 
350065 
360001 

360002 

360003 

360006 

360007 

360008 

360009 

360010 

360011 

360012 

360013 

360014 

360015 

360016 

360017 


WagsMsx 


0.8320 
0.8320 
0.6847 
0.7635 
0.8445 

0.9280 

0.6926 
0.6820 
0.7599 
0.7315 
0.9325 

0.7645 
0.6924 
0.7064 
0.7347 

0.9247 

0.7739 
0.7626 
0.7432 
0.8452 
0.8479 
0J115 
0.8507 
0.7364 
,0.8357 
0.8446 
0.7392 
0.8271 
0.8308 
0.8502 
0.8507 
0.7096 
0.8386 
0.7797 
0.6871 
0.7209 
0.9414 

0.8222 

0.9269 

0.9544 

0.8501 

0.8523 

0.7543 

0.8563 

0.8115 

0.9504 

0.7959 

0.7709 

0.8957 

0.9269 

0.9557 


Provider  r>ame 


MEDCENTER  ONE  

MEDCENTER  ONE  MANOAN  

MERCY  HOSPITAL 

ST  ALOISIUS  MEOCM.  CENTER  

UNITED  HOSPITAL  

ST  JOHNS  HOSPTTAL 

ST  LUKES  HOSPTTAL 

ST  LUKES  TRI-STATE  HOSPITAL  ._... 

PRESENTATION  MEDIAL  CENTER 

MCKENZIE  COUNTY  MEMORIAL  HOSPTTAL  

COMMUNTTY  HOSPITAL  ASSOCIATKX 

STANLEY  COMMUNTTY  HOSPTTAL  

MERCY  HOSPTTAL 

CITY  HOSPTTAL 

ST  GERARDS  COMMUNITY  HOSPITAL 

UNION  HOSPTTAL  „ 

TIOGA  MEDICAL  CENTER 

KENMARE  COMMUNTTY  HOSPTTAL 

RENVILLE  BOTTINEAU  MEMORIAL  HOSPTTAL  „ 

PEMBINA  COUNTY  MEMORIAL  HOSPITAL 

SAKAKAWEA  MEDICAL  CENTER 

COMMUNITY  MEMORIAL  HOSPTTAL  

NORTHWOOD  DEACONESS  HOSPITAL 

TRINITY  MEDICAL  CENTER 

JACOBSON  MEMORIAL  HOSPITAL  CARE  CENTER 

UNITY  HOSPTTAL  

ASHLEY  MEDICAL  CENTER  

TURTLE  LAKE  COMMUNITY  MEMORIAL  HOSPITAL 

WISHEK  COMMUNITY  HOSPITAL  

GRIGGS  COUNTY  HOSPITAL  

COMMUNITY  HOSPITAL  IN  NELSON  COUNTY  

CAVALIER  COUNTY  MEMORIAL  HOSPITAL  

LINTON  HOSPITAL 

RICHARDTON  HEALTH  CENTER  INC  

WEST  RIVER  REGIONAL  MEDICAL  CENTER  

DICKEY  COUNTY  MEMORIAL  HOSPITAL 

MERCY  HOSPITAL  ANDERSON  „... 

SAMARITAN  HOSPITAL 

UNIVERSITY  OF  CINCINNATI  MEDICAL  CENTER  ... 

RIVERSIDE  METHODIST  HOSPITAL  _ 

LAWRENCE  COUNTY  GENERAL  HOSPITAL 

SOUTHERN  OHIO  MEDICAL  CENTER  

LIMA  MEMORIAL  HOSPITAL 

UNION  HOSPTTAL  _ „ 

MARION  GENERAL  HOSPITAL  

ST  ANNS  HOSPTTAL  OF  COLUMBUS  

WILSON  MEMORIAL  HOSPITAL  

0  BLENESS  MEMORIAL  HOSPITAL 

AKRON  CITY  HOSPITAL 

JEWISH  HOSPITAL  OF  CINONNATl  INC 

GRANT  MEDICAL  CENTER 


Nearest  neighbors  In  proodmtty  order 


350002.  350016.  350058,  350050. 
350015.  350002.  350039.  350050. 
350025.350034,270021. 
350031,  350010.  350008,  350050. 

240041,  240085.  350033,  350027.  350047.  240017 
350005.240180. 

350011.  350004.  240114.  350027.  240140.  240029. 
240101.240148. 

350034. 

350061.430009.270052. 
350014.  350010,  350007. 
350017,270021,350034. 

350033.  240114.  240041.  350019.  350011.  350020. 
350004. 

350034.  350035. 

350014,  350031,  350042,  350055,  350008. 
350008.  350030.  350018.  350055.  350042. 
240029.  240112.  430064,  240065,  240052.  430022 

240109,  350041. 
350027.  350019.  240041,  350053.  240114,  350055, 

350042,350011. 
350029,  350017.  350021.  350025.  350035. 
350029.  350036,  350034.  350043.  350006. 

350035.  350043.  360006. 

350005.  350047,  240138.  350056. 
350001,  350050,  350060,  350016. 

350012.  350013.  430022.  350032. 

350055.  350053.  350030.  350033.  350031.  350005. 

350006,  350036,  350001.  350035. 
430080.350060,350061. 

350005,  350038,  240138.  240085,  350019,  240180. 

350051.  430062,  350065.  430079,  350058. 

350001.  350039.  350016.  350015.  350002.  350018. 

350049.  350058,  430062. 

350055.  350042,  350013.  350033.  350009.  350008. 

350042.  350053.  350030.  350033.  350031.  350005. 

350038,  350005,  350014. 

350051.  350049.  350002.  350015.  430062. 

350003,  350044,  350039. 
430080,  350023.  350044. 
350012.  430014,  430022.  350049. 

360124.  360179.  360016.  360003.  180001.  360163. 

180045,  360134,  360038,  180035. 
360166.  360118.  360139,  360135.  360036.  360188, 

360164,  360063,  360194.  360034. 
360016,  360179,  360134,  360038.  360153.  180045. 

180001.  180035,  360113,  360234. 
360085.  360012.  360152,  360031.  360035.  360017, 

360062.  360210,  360092,  360189. 
180036.  180C09,  510055.  510007.  360008,  360050, 

180128,  360054. 
360050.  18C036,  360007,  180009.  360047,  360129. 

510007.  510055. 

360066.  360169.  360032.  360176,  360071,  360197. 
360013,  360058,  360136,  360128. 

360057,  360084,  360100.  360070,  360151.  360148, 

360231.  360109.  360034,  360240. 
360028.  360108,  360030,  360210.  360194.  360128, 

360176,  360164,  360092,  360135. 
360006,  360085,  360152.  360062,  360017,  360035, 

360031.  360210,  360092.  360218. 
360149,  360184,  360174.  360032.  360197.  360088, 

360058,  360044,  360086,  360009. 

360067,  360200,  360106,  510058.  510033,  510012. 
360147.  360178.  360072,  360054. 

360020,  360027,  360150,  360241.  360019.  360195. 

360078,  360091,  360151.  360240. 
360003.  360179.  360134.  360038.  360163.  180045, 

180001,  180035,  360113.  360234. 
360035,  360062,  360152.  360085,  360031,  360012. 

360006.  360189.  360210,  360170. 
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Provkter  No. 


360018 
360019 
360020 
360021 
360024 
360025 
360026 
360027 
360028 
360029 

360030  , 

360031  . 

360032  . 

360034  . 

360035  . 

360036  . 

360037  . 

360038  . 

360039  . 

360040  . 

360041  . 

360042  . 

360044  .. 

360045  .. 

360046  .. 

360047  ., 

360048  ., 

360049  .. 

360050  .. 

360051  .. 

360052  .. 

360054  .. 

360055  .. 

360056  .. 

360057  .. 

360058  .. 


Wage  index 


0.9322 

0.9038 

0.8957 

0.9399 

0.8018 

0.8018 

0.9288 

0.8936 

0.8115 

0.9987 

0.8238 

0.9544 

0.7580 

0.8911 

0.9557 

0.8891 

1.0607 

0.9269 

0.7899 

0.8181 

0.9673 

0.9094 

0.8206 

1.0749 

0.8275 

0.8305 

0.9977 

1.0607 

0.8222 

0.9323 

0.9322 

0.8567 

0.9399 

0.9203 

0.8504 

0.7673 


Provider  name 


ST  EUZABETH  MEDICAL  CENTER  

BARBERTON  CITIZENS  HOSPITAL 

ST  THOMAS  MEDICAL  CENTER  

ST  JOSEPH  RIVERSIDE  HOSPITAL  

PROVIDENCE  HOSPITAL  

FIRELANDS  COMMUNITY  HOSPITAL  

GREENE  MEMORIAL  HOSPITAL  

AKRON  GENERAL  MEDICAL  CENTER  

MEDICAL  CENTER  HOSPITAL  INC  

WOOD  COUNTY  HOSPITAL 

BUCYRUS  COMMUNITY  HOSPITAL 

ST  ANTHONY  MERCY  HOSPITAL  

JOINT  TOWNSHIP  DISTRICT  MEM  HOSPITAL  

DUNLAP  MEMORIAL  HOSPITAL 

MT  CARMEL  HEALTH  CENTER 

WOOSTER  COMMUNITY  HOSPITAL 

ST  VINCENT  CHARITY  HOSPITAL  

DEACONESS  HOSPITAL  

GOOD  SAMARITAN  MEDICAL  CENTER  

KNOX  COMMUNITY  HOSPITAL  

PARMA  COMMUNITY  GENERAL  HOSPITAL  

BROWN  MEMORIAL  HOSPITAL 

WAYNE  HOSPITAL 

ST  LUKES  HOSPITAL  ASSOCIATION  

MCCULLOUGH-HYDE  MEMORIAL  HOSPITAL 

PIKE  COUNTY  HOSPITAL  

MEDICAL  COLLEGE  OF  OHIO  AT  TOLEDO  

ST  ALEXIS  HOSPITAL  

OAK  HILL  COMMUNITY  MEDICAL  CENTER 

MIAMI  VALLEY  HOSPITAL 

GOOD  SAMARITAN  HOSPITAL  &  HEALTH  CENTER  . 

HOLZER  MEDICAL  CENTER  

TRUMBULL  MEMORIAL  HOSPITAL  

MERCY  HOSPITAL  OF  HAMILTON  &  FAIRRELD 

TWIN  CITY  HOSPITAL  

MERCER  CTY  JOINT  TOWNSHIP  COMM  HOSPITAL 


Nearest  neighbors  In  proximity  order 


360051.  360133.  360052.  360079.  360239.  360026. 

360076.  360174.  360086,  360184. 
360027.  360015.  360020.  360241.  360195.  360150. 

360091.  360100.  360034,  360151. 
360015.  360027,  360150,  360019.  360241.  360195. 

360078,  360091,  360240,  360151. 
360055.  360161,  360141.  360064.  360126.  360141. 

390211.  390165.  360078.  390178. 
360120.  360025,  360114,  360107,  360065,  360156, 

360172.  360130.  360213.  360204. 
360024.  360120,  360114.  360107.  360065,  360156 

360172.  360130,  360213.  360204. 
360079,  360051,  360018,  360133.  360052.  360239 

360187,  360086,  360175,  360076. 
360015.  360020,  360150.  360019.  360241.  360195. 

360078,  360091,  360151,  360100. 
360011,  360108,  360030,  360210,  360194,  360128, 

360176.  360164,  360092,  360135. 
360090,  360048,  360099,  360081.  360103,  360119 

360068,  3601 12,  360094,  360074. 
360194,  360164,  360128,  360135,  360095,  360028 

360011,  360108.  360063,  360118. 

360035,  360152.  360017.  360085,  360062,  360006. 

360012.  360189,  360210,  360092. 

360058,  360066,  360009,  360013,  360071,  360149 
150031,  150085,  360197.  150106. 

360036.  360100,  360195,  360019.  360084.  360070, 
360151.  360188.  360148,  360027. 

360017,  360031,  360152.  360085,  360062,  360006 
360012,  360189,  360210.  360170. 

360034.  360188.  360195,  360148,  360002.  360139 

360100,  360019.  360091.  360084. 
360104.  360087,  360049,  360180.  360059.  360075 

360137.  360045.  360102. 
360134.  360163.  360003.  360016.  360179,  180045. 

180001.360113.  180035.360234. 
360193.  360203,  360218,  360109,  360072,  360106. 

360067.  360040,  360154,  360148. 
360139,  360108,  360218,  360118,  360166,  360148 

360194,  360164.  360109,  360210. 
360232.  360102.  360155.  360059.  360077.  360143. 

360104.  360049,  360087.  360212. 
360125,  360127.  390193.  390198.  390009,  390063. 

390113,  360098.  390040,  390178. 
150085.  150054.  360149,  360184,  360174,  150048. 

150135.  360013.  360058.  360052. 
360180,  360137,  360075.  360049,  360101.  360037. 

360104,  360122,  360144. 

360132,  360056,  360076,  150064.  360234,  150048 
150135,  360239,  360113,  150122. 

360159,  360186,  360008.  360050,  360142.  360129. 

360170,360177,360106. 
360068,  360103.  360119,  360112,  360074.  360090. 

360094,  360081,  360029,  230099. 
360104.  360037.  360059.  360045,  360180,  360087, 

360102,  360075,  360137. 
360054,  360008,  510012,  360047,  360007.  180036. 

360200,  180009,  510007. 

360018,  360133,  360079,  360052,  360239,  360026 
360076,  360174,  360086.  360187. 

360133.  360018,  360051.  360079.  360239.  360026 
360174,  360076.  360184.  360086. 

510012.  360200.  360050.  510018,  510007,  510055 

360007.  510085.  180009. 
360161.  360021.  360141.  360064.  360126.  360141. 

390211,  390165.  390178,  360078. 
360132.  360076.  360046.  360234.  360124,  360134, 

360016.  360003,  360113,  360038. 
360010.  360231.  360109.  360084.  360203.  360070, 

360154.  360100.  360151.  360148. 
360032.  150031.  150085.  360071.  360013,  150106, 

150054.  360044.  360149,  150063. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


360059 
360062 
360063 
360064 
360065 
360066 
360067 
360068 
360069 
360070 
360071 

I 

360072 
360074 
360075 
360076 
380077 
360078 
360079 
360080 
360081 
360082 
360083 
360084 
360085 
360086 
360087 
360088 


360090 
360091 
360092 
360093 
360094 
360095 
360096 
360098 


Wage  irxJex 


1.0338 
0.9557 
0.8231 
0.9391 
0.8132 
0.7548 
0.8123 
0.9977 
0.9802 
0.8948 
0.8133 
0.9143 
0.9977 
1.0652 
0.9376 
0.9621 
0.8905 
0.9301 
0.8418 
0.9977 
1.0703 
0.7966 
0.8846 
0.9544 
0.9087 
1.0338 
0.8256 
0.7962 
0.9985 
0.9106 
0.9379 
0.8005 
0.9977 
0.7862 
0.8259 
1.0577 


Provider  name 


METRO  HEALTH  MEDICAL  CENTER  

ST  ANTHONY  MEDICAL  CENTER  

MERCY  HOSPITAL  WILLARD 

ST  ELIZABETH  HOSPITAL 

FISHER  TITUS  MEMORIAL  HOSPITAL 

ST  RITAS  MEDICAL  CENTER  

DOCTORS  HOSPITAL  OF  NELSONVILLE 

TOLEDO  HOSPITAL 

FULTON  COUNTY  HEALTH  CENTER 

TIMKEN  MERCY  MEDICAL  CENTER 

VAN  WERT  COUNTY  HOSPITAL  

LANCASTER-FAIRFIELD  COUNTY  HOSPITAL  . 

FLOWER  HOSPITAL  

MT  SINAI  MEDICAL  CENTER 

MIDDLETOWN  REGIONAL  HOSPITAL  

FAIRVIEW  GENERAL  HOSPITAL  

ROBINSON  MEMORIAL  HOSPITAL  

KETTERING  MEDICAL  CENTER  

EAST  OHIO  REGIONAL  HOSPITAL  

ST  CHARLES  HOSPITAL 

EUCLID  GENERAL  HOSPITAL  

ST  JOHN  MEDICAL  CENTER  

AULTMAN  HOSPITAL 

OHIO  STATE  UNIVERSITY  HOSPITAL  

MERCY  MEDICAL  CENTER  OF  SPRINGFIELD 

LUTHERAN  MEDICAL  CENTER  

MERCY  MEMORIAL  HOSPITAL  

MERCY  HOSPITAL 

ST  LUKES  HOSPITAL  

MEDINA  COMMUNITY  HOSPITAL  

MEMORIAL  HOSPITAL  OF  UNION  COUNTY  .... 

DEFIANCE  HOSPITAL  INC  

RIVERSIDE  HOSPITAL  

BLANCHARD  VALLEY  HOSPITAL 

EAST  LIVERPOOL  CITY  HOSPITAL  

LAKE  HOSPITAL  SYSTEM  INC  


Nearest  neighbors  In  proximity  order 


360104,  360102.  360087.  360049,  360037,  360180, 

360045,  360212.  360075. 
360017,  360152,  360035,  360085.  360012,  360031. 

360006,  360210,  360189,  360170. 
360135,  360065.  360107,  360164,  360030,  360095, 

360194,  360118,  360166.  360089. 

360126,  360141,  360141.  360161.  360055.  390165. 
390211,  360021.  390016,  390017. 

360107,  360063,  360120,  360024,  360025,  360213. 

360130,  360172,  360135,  360114. 
360009,  360169,  360032,  360071.  360176,  360058. 

360197,  360013,  360136.  150106. 
360106.  360014,  360072,  360200.  360170.  510058. 

510033,  360039,  360159,  360193. 

360103.  360074.  360119.  360112.  360048,  360094, 
360081,  360090,  230099,  360029. 

360165,  230113.  360093,  360121,  360090,  360029, 
360048,  230005,  360068,  360103. 

360151,  360084,  360100,  360240,  360241,  360131. 
360019.  360034.  360015,  360027. 

150106.  360136,  360032,  360066,  360009,  360058, 

150075,  150063,  150021,  150017. 
360106.  360170,  360218,  360067,  360062,  360017. 

360035,  360152,  360031,  360085. 
360112.  360119.  360103.  360068,  360094,  360081, 

360048,  360090,  230099,  360029. 
360137,  360180,  360045,  360101,  360037,  360049, 

360104,  360087,  360059. 
360239,  360132,  360056,  360079,  360046,  360018, 

360051,  360133,  360052,  360124. 
360212,  360232,  360192,  360155,  360123,  360102. 

360087.  360059.  360041,  360104. 
360150,  360241,  360015,  360020,  360027,  360131. 

360240,  360019,  360021,  360115. 
360051,  360018,  360239,  360133,  360052,  360026. 

360076,  360174,  360175,  360086. 
510050.  510039,  360153,  510013,  360211,  360083, 

390036.  360231,  510076,  390042. 

360094,  360112,  360119.  360103,  360074,  360068. 
360048,  360090,  360029,  230099. 

360162,  360101.  360137,  360075,  360180,  360230, 

360045.  360037.  360049. 
360211,  510023,  510076.  360096,  360238.  360080, 

390036,  510050,  360231,  510039. 

360070,  360151,  360100,  360240,  360241,  360131, 
360019,  360034,  360010,  360015. 

360152,  360006,  360035,  360017,  360031,  360062, 
360012,  360210,  360189,  360092. 

360187,  360088,  360189,  360026,  360174,  360133, 
360184,  360051,  360052,  360018. 

360104.  360037.  360059.  360049,  360102.  360180. 
360212,  360075,  360045. 

360086,  360187,  360197,  360092,  360189.  360184, 
360174,  360013,  360149.  360026. 

360095.  360099.  360156.  360128,  360107,  360030, 
'  360063.  360029.  360065.  360135. 

360048,  360068.  360103.  360119.  360112.  360074, 

360094,  360081,  360029,  360069. 
360195,  360188,  360019,  360027,  360150.  360020, 

360155,  360015,  360041,  360232. 
360210,  360088,  360197,  360006,  360085,  360189, 

360012,  360031,  360152,  360035. 
360165.  360121,  360136,  360140,  360069,  230113, 

360071.  360029,  150045,  360169. 
360112,  360119.  360103,  360081,  360074,  360068, 

360048,  360090,  230099,  360029. 
360089,  360128,  360099,  360030,  360063,  360156, 

360107,  360135.  360164.  360194. 
360238.  510023,  390176.  510076.  360083.  360211. 

390037.  390008,  360185,  390157. 

360127.  360162.  360230.  360082.  360101,  360137. 
360075.360122.360144. 
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Appenwx  F.— PROPAC  Proposed  Nearest  Ne»ghbor  Wage  Index— Continued 


Provider  No. 


360099 
360100 
360101 
360102 
360103 
360104 
360106 
360107 
360108 
360109  . 

360112  . 

360113  . 

360114  . 

360115  . 

360116  . 

360118  . 

360119  . 

360120  . 

360121  . 
'360122  . 

360123  . 

360124  . 

360125  . 

360126  . 

360127  . 

360128  . 

360129  .. 

360130  .. 

360131  .. 

360132  .. 

360133  .. 

360134  .. 

360135  .. 

360136  .. 

360137  .. 
360139  .. 


Wage  index 


0.8681 

0.9037 

1.0703 

0.9784 

0.9977 

1.0607 

0.8905 

0.7998 

0.8323 

0.7948 

0.9977 

0.9269 

0.9224 

1.0615 

0.8477 

0.8192 

0.9977 

0.8018 

0.8053 

1.0670 

0.9064 

0.9409 

0.9111 

0.9391 

1.0378 

0.8145 

0.7898 

0.9143 

0.8648 

0.9203 

0.9322 

0.9269 

0.8161 

0.8704 

1.0697 

0.8204 


Provider  name 


FOSTORJA  CITY  HOSPITAL „. 

MASSiaON  COMMUNITY  HOSPITAL 

HURON  ROAD  HOSPITAL  

DEACONESS  HOSPITAL  

MERCY  HOSPITAL „ 

GRACE  HOSPITAL _ 

HOCKING  VALLEY  COMMUNITY  HOSPITAL 

BELLEVUE  HOSPITAL  

MORROW  COUNTY  HOSPITAL  

COSHOCTON  COUNTY  MEMORIAL  HOSPITAL 

ST  VINCENTS  MEDICAL  CENTER 

ST  FRANCIS-ST  GEORGE  HOSPITAL  INC  

H  B  MAGRUDER  MEMORIAL  HOSPITAL  

COMMUNITY  HOSPITAL  OF  BEDFORD 

BROWN  COUNTY  HOSPITAL „ 

MANSFIELD  GENERAL  HOSPITAL 

PARKVIEW  HOSPITAL 

FIRELANDS  COMMUNITY  HOSPITAL  

COMMUNITY  HOSPITAL 

BRENTWOOD  HOSPITAL 

ST  JOHN  &  WESTSHORE  HOSPITAL  

JEWISH  HOSPITAL  KENWOOD 

ASHTABULA  GENERAL  HOSPITAL 

YOUNGSTOWN  OSTEOPATHIC  HOSPITAL  

MEMORIAL  HOSPITAL  OF  GENEVA  

WYANDOT  MEMORIAL  HOSPITAL 

ADAMS  COUNTY  HOSPITAL 

AMHERST  HOSPITAL  

ALUANCE  CITY  HOSPITAL 

FT  HAMILTON  HUGHES  MEMORIAL  HOSPITAL 
GRANDVIEW  HOSPITAL  &  MEDICAL  CENTER  .. 

GOOD  SAMARITAN  HOSPITAL 

SHELBY  MEMORIAL  HOSPITAL 

PAULDING  COUNTY  HOSPITAL  

UNIVERSITY  HOSPITALS  OF  CLEVELAND  « 

KETTERING  HOSPITAL  


Nearest  neightxMS  In  proxiniity  order 


360089.  360095.  360156.  360029.  360128.  360107. 

360169,  360090,  360030,  360081. 
360084.  360070.  360151.  360034.  360240.  360019. 

360241,  360027.  360015.  360195. 
360137.  360075.  360180.  360045.  360037.  360049. 

360082,  360122.  360162. 
360059,  360104.  360049.  360087.  360037.  360232. 

360041.  360143,  360212,  360045. 
360119.  360112,  360074,  360094,  360068,  360081, 

360048,  360090,  360029.  230099. 
360087.  380059.  360037.  360049.  360102,  360180. 

360045.  360075.  360137. 
360067.  360072.  360014.  360170.  360159.  360218. 

360039.  360193,  360062.  360017. 

360065,  360120,  360024,  360025.  360156,  360114. 

360063,  360089,  360095.  360135. 
360194,  360028.  360011,  360164.  360030,  360210. 

360118,  360040.  360166,  360135. 
360148,  360203.  360193,  360039,  360010,  360057. 

360040.  360139.  360218.  360231. 

360119.  360103,  360074,  360094.  360068.  360081. 

360048.  360090,  230099.  360029. 
360038,  360134,  360163.  360003.  360234.  360016. 

360179,  180045.  180035.  180001. 

360025.  360024.  360120.  360156.  360107,  360065. 

360081.  360089.  360094.  360112. 
360144.  360143.  360122.  360045.  360049,  360137. 

360180.  360102.  360075. 

180019.  360129,  360236.  360142.  360001.  180053, 

180001.  180035.  180045.  360124. 
360166.  360164.  360135.  360002.  360194,  360139, 

360108.  360030,  360063.  360040. 
360103.  360112.  360074.  360094.  360068,  360081, 

360048,  360090,  360029,  230099. 
360024,  360025,  360114.  360107,  360065,  360156, 

360172.  360130.  360213,  360204. 
360140,  360093,  360069.  360165.  150039.  230113. 

360136.  150045.  230037.  150073. 
360144.  360143,  360115.  360045,  360137,  360180, 

360075,360101.360049. 
360192,  360077.  360155.  360212.  360232.  360145. 

360041.  360204,  360102.  360087. 

360001.  360016.  360003.  360179.  360134,  360163. 

360038,  360234.  180001,  180045. 
360127,  360042.  360098,  390113,  390193,  390198. 

390009,  390063,  360162.  390178. 
360064.  360141.  360141,  360161.  390165.  390211. 

360055.  360021.  390016,  390017. 
360125.  360098.  360042,  360162,  360230,  360082. 

360101,  360122,  360144.  360137. 
360095,  360030,  360089.  360011.  360028.  360176. 

360099,  360194,  360154.  360108. 
180019.  360116,  360008.  180053.  360142,  360047. 

360286.  360186,  180059. 
360172,  360204.  360145.  360213.  360123,  360192. 

360155.  360077.  360212,  360232. 
360240,  360185,  360151,  360070,  360084,  360241, 

360078,  360100.  360015.  360020. 
360056.  360046,  360076,  360234.  360124.  360134, 

360113.  360016,  360003,  360038. 
360018,  360051.  360052,  360079.  360239,  360026, 

360174.  360076.  360184.  360086. 
360038.  360003.  360018,  360179,  360163,  180045, 

360113.  180001,  180035.  360234. 
360164.  360118,  360063,  360194.  360166,  360030. 

360002,  360065.  360108,  360095. 
360140.  360093,  360071,  150021,  360121,  150047, 

150017,  150045.  150106.  360165. 
360075,  360180.  360045,  360101,  360037,  360049. 

360104.  360087.  360122. 
360166.  360002,  360148,  360118.  360036.  360040. 

360034,  360164.  360135,  360194. 


IMI 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


Wage  Index 


Provider  name 


Nearest  neighbors  In  proximity  order 


360140  . 

koui  . 

^142  . 
860143  . 

360144  . 

360145  . 

360147  . 

360148  . 

360149  , 

tISO  . 
151 
860152 
360153 
860154 
860155 
860156 
860159 
360161 

:162 
163 
360164 
860165 
360166 
860169 

CI  70 
172 
360174 
P60175 
360176 
360177 
360178 
360179 
360180 
360184 
360185 
360186 


0.8801 

0.9445 

0.8726 

1.0525 

1.0670 

0.9143 

0.7450 

0.8647 

0.8446 

0.8869 

0.8948 

0.9544 

0.8383 

0.7471 

0.9621 

0.8446 

0.9609 

0.9432 

1.0694 

0.9269 

0.8279 

0.9812 

0.8192 

0.7521 

0.9318 

0.9143 

0.9157 

0.9263 

0.7846 

0.8830 

0.7450 

0.9269 

1.0652 

0.9089 

0.9324 

0.8348 


COMMUNITY  memorial  HOSPITAL  

YOUNGSTOWN  HOSPITAL  ASSOCIATION  ... 

HIGHLAND  DISTRICT  HOSPITAL  

MARYMOUNT  HOSPITAL  

MERIDIA  SUBURBAN  HOSPITAL 

ELYRIA  MEMORIAL  HOSPITAL 

MARIETTA  MEMORIAL  HOSPITAL  

JOEL  POMERENE  MEK^ORIAL  HOSPITAL 

PIQUA  MEMORIAL  MEDICAL  CENTER  

CUYAHOGA  FALLS  GENERAL  HOSPITAL 

DOCTORS  HOSPITAL  INC  

DOCTORS  HOSPITAL 

CITY  HOSPITAL 

BARNESVILLE  HOSPITAL  ASSOCIATION  

SOUTHWEST  GENERAL  HOSPITAL  

MEMORIAL  HOSPITAL 

MEDICAL  CENTER  HOSPITAL 

WARREN  GENERAL  HOSPITAL  

RICHMOND  HEIGHTS  GENERAL  HOSPITAL 

CHRIST  HOSPITAL  

CRESTLINE  MEMORIAL  HOSPITAL  

HENRY  COUNTY  HOSPITAL 

PEOPLES  HOSPITAL  INC , 

BLUFFTON  COMMUNITY  HOSPITAL  

BERGER  HOSPITAL 

LORAIN  COMMUNITY  HOSPITAL  

STOUDER  MEMORIAL  HOSPITAL 

CLINTON  MEMORIAL  HOSPITAL 

HARDIN  MEMORIAL  HOSPITAL 

FAYETTE  COUNTY  MEMORIAL  HOSPITAL  .. 

SELBY  GENERAL  HOSPITAL 

BETHESDA  HOSPITAL  

CLEVELAND  CLINIC  HOSPITAL  

DETTMER  HOSPITAL  INC  ., 

SALEM  COMMUNITY  HOSPITAL  

GREENFIELD  AREA  MEDICAL  CENTER 


360136,  150045,  360121.  360093, 
150017,  150039.  150073.  360165. 

360064,  360126,  360064.  360126, 
390165,  390211,  360161,  360021. 

360186,  360175,  360177,  360116, 

360047,  360159,  360026,  360001. 
360144,  360122,  360115,  360049, 

360059,  360180,  360137. 
360122,  360143,  360115,  360045, 

360075,360101,360049. 
360130,  360204,  360213,  360172, 

360155,  360077,  360232,  360212. 

360178.  510033.  510058,  510065, 
360067,  360200,  510063,  360154. 

360139,  360036,  360034,  360109, 

360002,  360040,  360084,  360057. 
360184,  360174,  360013,  360044, 

360086,  360133,  150085,  360032. 
360020,  360015,  360027,  360241, 

360195,  360091,  360115,  360041. 
360070,  360084.  360100,  360240. 

360019,  360015,  360034,  360027. 
360085,  360017,  360035,   360062, 

360012,  360189,  360210,  360092. 
510039,  510050,  360080,  510013. 

360083,  360231,  390036,  390042. 
360203,  360231,  510013,  360153, 

510050,  360057,  510072,  510065. 
360232,  360041,  360192,  360077, 

360212,  360059,  360087.  360104. 
360107.  360114,  360089,   360099, 

360025,  360095,  360029,  360081. 
360170,  360047.  360186,  360177, 

360142,  360067.  360050.  360035. 
360055.  360021.  360141.  360064, 

390211.  390165.  390178,  360185. 
360082,  360230,  360101,  360137, 

360045,  360122,  360144. 

360179.  360038,  360003.  360016. 
180001.  180035.  360113,  360234. 

360194,  360135,  360118,   360030, 

360063,  360002,  360028,  360011. 

360069.  360093.  360121.  360029, 

360048,  360136,  360140,  360068. 
360118,  360002,  360164,  360135, 

360108,  360063,  360030,  360040. 
360009,  360066,  360176,  360099, 

360071.  360093.  360029.  360095. 
360159.  360072.  360177.  360035, 

360062,  360106,  360152,  360085. 

360130,  360204,  360145,  360213, 
360077,  360155,  360212,  360232. 

360184,  360149,  360052,  360013, 
360051.  360044.  360086,  360187. 

360026,  360142,  360177.  360186. 
360076.  360051.  360018.  360133. 

360128.  360197.  360169.  360011. 

360066.  360092.  360030.  360095. 
360186.  360175.  360189.  360170. 

360026.  360187,  360086.  360031. 
360147.  510033.  510058.  510065. 

360067.  510063.  360154,  360200. 
360018.  360003,  360163,  360038, 

180001.  180035.  360113.  360234. 
360075.  360137.  360045.  360101. 

360104.  360087.  360059. 
360174.  360149.  360013.  360044, 

360086,  360018.  360051,  360088. 

360131,  360141,  360064,  360126, 
360096,  360238,  360161,  360055. 

360177.  360142.  360159.  360175. 
360026.  360189.  360129,  360116. 


150021. 

150047. 

360161, 

360055. 

360236, 

360129. 

360045, 

360102. 

360137. 

360180, 

360123. 

360192. 

360014, 

510072. 

360010, 

360100. 

360088, 

360052. 

360019, 

360078, 

360241, 

360131, 

360031, 

360006, 

360154, 

360211. 

510039, 

360080. 

360123, 

360102. 

360120, 

360024. 

360106, 

360072. 

360126, 

360141, 

360075, 

360180, 

360134, 

180045, 

360166, 

360108, 

230113, 

360090, 

360139, 

360194, 

360128, 

360032, 

360017, 

360031. 

360123, 

360192. 

360133, 

360018. 

360239, 

360079. 

360028, 

360009. 

360142, 

360159. 

360014, 

510072. 

360134, 

180045, 

360037, 

360049, 

360052, 

360133, 

360141, 

360240, 

360047. 

360170. 
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APPENDIX  F.— PR0PA6  Proposed  Nearest  Neighbor  Wage  Index— Continued 


ProvWer  No. 

wags  moex 

Provider  name 

Nearest  r>eighbors  In  proximity  order 

360187  

0.9087 

COMMUNITY  HOSPITAL  OF  SPRINGFIELD  

360086    360086    360189    360026 

360174.  360133, 

360051,  360018,  360052,  360184. 

360188  

0.8899 

L00«  CX)MMUN»TY  HOSPITAL 

360001,  360195,  360036,  360034, 

360002    360019 

360213,  360145.  360027,  360020. 

360189  

0.9438 

MADISON  COUNTY  HOSPITAL  INC  

360187    360086    360031    360088 

360035,  360085. 

360006,  360152.  360017.  360092. 

360192  

0.9541 

GEAUGA  HOSPITAL  

360123    360077    360155    360232 

360212.  360041. 

360145.  360102.  360059,  360087. 

360193  

0.7899 

BETHESDA  HOSPITAL  ASSOCIATION 

360039,  360218.  360203,  360109, 
360040,  360067,  360154.  360148. 

360072.  360106, 

360194  

0.8267 

GALION  COMMUNITY  HOSPITAL 

360164    360030    36013S    360100 

360118.  360166. 

360028.  360011.  360063.  360128. 

360195  

0.9125 

WADSWORTH  RITTMAN  HOSPITAL  

360091.  360019.  360027.  360020. 
360150.  360034.  360241.  360036. 

360188.  360015. 

1 

360197  

0.7877 

MARY  RUTAN  HOSPITAL 

360088.  360176,  360013,  360092. 
360009.  360184.  360187.  360066. 

360149,  360086. 

360200  

0.7624 

VETERANS  MEMORIAL  HOSPITAL  

510012,  360054.  360014.  510018. 
510033.  360067.  510081.  360147. 

360050.  510058. 

360203  

0.7766 

GUERNSEY  MEMORIAL  HOSPITAL  

360154    360109    360193    360039 

360057.  360231, 

360010.  360148,  360153.  510013. 

360204  

0.9143 

ST  JOSEPH  HOSPITAL  &  HEALTH  CENTER 

360172.  360130.  360145.  360123. 
360077.  360155.  360212,  360232. 

360213,  360192, 

360210  

0.9213 

GRADY  MEMORIAL  HOSPITAL 

360092.  360028.  360011.  360006. 
360085.  360152.  360062.  360031. 

360012.  360108, 

360211  

0.8415 

OHIO  VALLEY  HOSPITAL 

360083.  510076.  510023.  390036. 
360238.  510050.  510039,  390042. 

360080.  360096, 

360212  

0.9921 

LAKEWOOD  HOSPITAL 

360077,  360087.  360104.  360059, 
360037,  360192,  360049,  360123. 

360102,  360232, 

360213  

0.8623 

ALLEN  MEMORIAL  HOSPITAL 

360130    360145    360172    360204 

360123,  360192, 

360065,  360155.  360188,  360091. 

360218  

0.9140 

UCKING  MEMORIAL  HOSPITAL  

360193    360039    360072    360040 

360012,  360062, 

360017.  360152.  360085.  360006. 

360230  

1.0694 

MERIDIA  HILLCREST  HOSPITAL 

360162    360122    360144    360101 

360082,  360137. 

360045.  360075.  360180. 

360231   

0.7511 

HARRISON  COMMUNITY  HOSPITAL  

360057    360154    360083    3600B0 

3S0211,  360010. 

510039.  510050,  360153,  510023. 

360232  

0.9653 

KAISER  FOUNDATION  HOSPITAL 

360041.  360155    360077    360102 

360059,  360212, 

360104,  360087,  360192,  360049. 

360234  

0.9324 

PROVIDENCE  HOSPITAL 

360134.  360113,  360038,  360003, 
360163,  180045.  360124,  180001. 

360016,  360179, 

360236  

0.9470 

CLERMONT  MERCY  HOSPITAL  

360001    360124    180001     180045 

180035.  360179, 

360016.  360003.  360163.  360038. 

360238  

0.8259 

POTTERS  MEDICAL  CENTER 

360096    510023    390176    510076 

360083.  360211, 

390037.  390008.  360185.  390157. 

360239  

0.9324 

SYCAMORE  MEDICAL  CENTER  

360079    360051     360018    360133 

360052.  360076, 

360026.  360132.  360056.  360175. 

360240  

0.8868 

MOUY  STARK  HOSPITAL  

360131     360151     360070    3600R4 

360241,  360100, 

360015.  360078.  360019.  360027. 

360241   

0.8872 

EDWIN  SHAW  HOSPITAL 

360015    360027    360020    360019 

360150.  360240, 

360078,  360151.  360070,  360100. 

370001   

0.8284 

HILLCREST  MEDICAL  CENTER 

370114    370078    370141     370091 

370176.  370033. 

370039,  370140.  370041.  370166. 

370002  

0.6181 

WOODWARD  HOSPITAL  AND  HEALTH  CENTER  

370007.  370108.  370177.  370080.  370042. 

370004  

0.7552 

BAPTIST  REGIONAL  HEALTH  CENTER „ 

170021,  370065,  370113,  170043, 
260007,170159.260053. 

260001,  260137, 

370005  

0.8109 

WATONGA  MUNICIPAL  HOSPITAL  

370045,  370069.  370079,  370092. 
370177.  370029,  370013,  370159. 

370042,  370011, 

370006  ..._ 

0.6673 

ST  JOSEPH   REG   MEDICAL  CTR  NORTH  OKLA- 
HOMA. 

370030.  370133.   170150,  370060. 
370012.  170019.  370140. 

370139.  170152. 

370007  __ 

0.6078 

NEWMAN  MEMORIAL  HOSPITAL 

370002.  450578.  370108.  450534. 
370082. 

370131,  370177. 

370008  „ 

0.7921 

NORMAN  REGKJNAL  HOSPITAL 

370161.  370123,  370106.  370158. 
370105.  370093.  370035.  370159. 

370094.  370037, 

370011  

0.8425 

PARK  VIEW  HOSPITAL „ „.... 

370069,  370159,  370032,  370013. 

370028,  370105, 

370037.  370079.  370123,  370106. 

370012  

0.8159 

PAWHUSKA  HOSPITAL  INC „_ „. 

370133.  370018,  370140,  170106. 
370006,  370078,  370001. 

370060,  370021, 

370013 _ 

0.8059 

MERCY  HEALTH  CENTER  INC  „ 

370028,  370032,  370148,  370159. 
370093.  370035.  370106.  370094. 

370105,  370037, 

370014  

0.8225 

MEDICAL    CENTER    OF    SOUTHEASTERN    OKLA- 
HOMA. 

450324,  370043.  370086.  450393, 
450623.  370163,  370085,  370117. 

450469,  370071. 

IMI 
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Provider  No. 


170015  .... 

J70016  

&7G017  ...„ 
970018  

870019  

870020  

870021  ...„ 

870022  .„.. 

870023  .„„ 

870025  

870026  ...„ 
870028  

370029  

370030  

370032  

370033  

370034  

370035  

370036  

370037  

370038  

370039  ...... 

370040  

370041  .„... 

370042  

370043  

370045  

370046  

370047  

37W4B  ...„. 

370049  

370061  

370054  ...„. 

370056  ...... 

370057  

370059  ...... 


WageiiKtox 


0.8319 

0.7067 

0.6543 

0.8231 

0.6178 

0.6295 

0.7436 

0.7609 

0.7707 

0.8021 

0.7067 

0.8049 

0.6060 

0.7322 

0.8049 

0.8204 

0.6546 

0J049 

0.6391 

0.8049 

0.8020 

0.8346 

0.7153 

0.7922 

0.7518 

0.8103 

0.7529 

0.8108 

0.6892 

0.7322 

0.6642 

0.7808 

0.8142 

0.7659 

0.7975 

0.790e 


Provider  name 


GRAND  VALLEY  HOSPITAL 

BASS  MEMORIAL  BAPTIST  HOSPITAL _.., 

SEMINOLE  MUNJaPAL  HOSPITAL  __ , 

JANE  PHJLUPS  EPISCOPAL  MEM  MED  CENTER 

COMfc»UNITY  HOSPITAL 

VALLEY  VIEW  REGIONAL  HOSPITAL  

JANE  PHILUPS  NOWATA  HEALTH  CENTER  

JACKSON  COUNTY  MEMORIAL  HOSPITAL 

DUNCAN  REGIONAL  HOSPITAL 

MUSKOGEE  REGIONAL  MEDICAL  CENTER  ..„ 

ST  MARYS  HOSPITAL  


BAPTIST  MEDICAL  CENTER  OF  OKLAHOMA 

CLINTON  REGK)NAL  HOSPITAL  . .. 

BLACKWELL  REGIONAL  HOSPITAL 

DEACONESS  HOSPITAL 

BARTLETT  MEMORIAL  MEDICAL  CENTER  INC  ..._.. 

MCALESTER  REGIONAL  HEALTH  CENTER 

OKLAHOMA  MEDKJAL  CENTER  

HARMON  MEMORIAL  HOSPITAL 

ST  ANTHONY  HOSPITAL 

ANADARKO  MUNICIPAL  HOSPITAL 

CLAREMORE  REGIONAL  HOSPITAL 

EASTERN  OKLAHOMA  MEDICAL  CENTER _... 

BRISTOW  MEMORIAL  HOSPITAL 

FAIflVIEW  HOSPITAL  

MARSHAa  MEMORIAL  HOSPITAL 

OKE»IE  MUNiaPAL  HOSPITAL „.. 

UNOSAY  MUNiaPAL  HOSPITAL 

MEMORIAL  HOSPITAL  OF  SOUTHERN  OKLAHOMA 

MCCURTAJN  MEMORIAL  HOSPITAL 

STiaWATER  MEDICAL  CENTER 

MEMORIAL  HOSPITAL 

GRADY  MEMORIAL  HOSPITAL „.. „ 

COMANCHE  MEMORIAL  COUNTY  HOSPITAL 

OKMULGEE  H^MORIAL  HOSPITAL 

DRUMRIGHT  MEMORIAL  HOSPITAL „.„. 


Nearest  netghborj  In  proxjmity  order 


370039.  370166.  370065.  370176.  370089,  370141. 

370091.  370001.  370114.  370021. 

370077.  370026.  370045,  370139.  370042.  370110. 
370079.  370030.  370121.  370049. 

370078.  370149.  370128,  370154,  370122,  370179 
370020,370063.370158.370183. 

370021,  370012,  170145,  170106,  370039,  170010 

370065,  370140.  370001. 
370103,  370131.  370029,  370153.  370092,  370125 

450258.  450327.  370064. 
370095,  370154.  370085,  370156,  370017.  370122 

370071.  370086.  370158.  370076. 
370018.  370065.  170145.  370039.  370015.  370012, 

170010,  370004.  170106. 
370125.  370051.  450278.  370036,  370153,  450249 

450584.  370097,  370056,  450673. 
370056,  370097.  370165,  370046,  370157,  370054 

370156,  370038,  370158,  370047. 
370166.  370089.  370176,  370057.  370169.  370091 

370015,  370183,  370112,  370084. 
370077.  370016.  370139.  370045.  370042,  370110 

370079,370030,370121,370049. 
370032.  370159,  370105,  370037,  370093,  370035 

370013.  370106,  370123,  370094. 

370092.  370019,  370153.  370064,  370131,  370005. 
370103,  370177.  370038.  370011. 

370006.  170152,  170150,  170140,  370133,  170039 

170019.  370139,  370026.  370077. 
370028,  370158.  370105,  370037,  370093,  370035 

370013,  370106,  370123.  370094. 
370091.  370114,  370078,  370141,  370001.  370176 

370041.  370059.  370057.  370140. 
370072.  370169.  370122.  370154.  370085,  370183 

370084,  370071.  370179,  370020. 

370093,  370105,  370037,  370094,  370106.  370028 
370032,370123,370159,370013. 

450186.  450369,  370125,  450249.  370022,  450217. 

450278.  450327.  370103,  370153. 
370105.  370093,  370035.  370106.  370028.  370032 

370123.  370159,  370094,  370013. 
370054,  370064,  370056,  370011.  370097.  370046 

370092.  370023,  370153,  370008. 

370015,  370141.  370001,  370114,  370078,  370176 

370091,  370021,  370166,  370018. 
040055,  040062,  040040,  370084,  040018.  370112 

040028,  370072,  040015,  040124. 
370059,  370063,  370033,  370099,  370057,  370126 

370179,  370091,  370078,  370114. 
370045,  370177,  370005,  370016,  370077.  370026. 

370110.  370080,  370079,  370069. 
370086,  370117,  370047,  370014,  370163,  450324. 

450393,  370095,  450469,  450090. 
370042,  370005.  370079.  370016,  370077,  370026, 

370177,  370069,  370011,  370110. 
370158.  370156.  370054,  370023,  370008,  370161 

370038,  370095,  370123,  370106. 
370117,  370163.  370157.  370043.  370086,  370095. 

370156,  450090,  370014,  450109. 
450188,  040107,  370100,  040032,  450112.  450196. 

370083,  040082,  450703,  450200. 
370139,  370099,  370060,  370121,  370059,  370063. 

370140.  370133,  370148,  370041. 
370022,  450673,  450584,  450278,  370097,  370056 

450249,  370125,  450010,  450025. 
370038,  370046,  370008,  370158,  370161.  370064. 

370123,  370106,  370011,  370159. 
370097,  370023,  370051,  370038,  370064,  370054 

370165,  370022,  370046,  370153. 
370183,  370179.  370041.  370169.  370033.  370025 

370176,370122,370091.370141. 
370099,  370041,  370063,  370140,  370033,  370049 

370060,  370078.  370114,  370001. 
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Provider  No. 

Wage  irxlex 

Provider  name 

Nearest  rwighbors  in  proxinnlty  order 

370060  

0.6269 

PAWNEE  MUNICIPAL  HOSPITAL  AUTHORITY  

370140.  370133.  370049.  370139. 
370006.  370012.  370041.  370030. 

370099, 

370059 

370063  

0.6085 

STROUD  GENERAL  HOSPITAL  

370041.  370099.  370059.  370126. 
370049.  370076.  370033.  370017. 

370179. 

370149 

370064  

0.7382 

CARNEGIE  TRI-COUNTY  MUNICIPAL  HOSPITAL 

370038.  370153.  370092.  370054. 
370097.  370011.  370019.  370125. 

370029. 

370056. 

370065  

0.7357 

CRAIG  GENERAL  HOSPITAL 

370113.  370004.  370021.  370015, 
170145.  170159.  370018. 

370039. 

170021. 

370069  

0.8284 

OKARCHE  MEMORIAL  HOSPITAL 

370079.  370011.  370013,  370159. 

370005, 

370032. 

- 

370028.  370148.  370121,  370105. 

370071  

0.7357 

ATOKA  MEMORIAL  HOSPITAL  

370085.  370083.  370086.  370014. 
370100.  370095,  370034.  450324. 

370043. 

370020 

370072  

0.6370 

LATIMER  COUNTY  GENERAL  HOSPITAL  

370034,  370084.  370169,  370040, 

370112. 

370183, 

370122. 

370076  

0.7645 

MISSION  HILL  MEMORIAL  HOSPITAL  

370149,  370017,  370126,  370094, 
370158,  370Q35,  370106,  370093. 

370008. 

370161 

370077  

0.7067 

ENID  MEMORIAL  HOSPITAL 

370026,  370016,  370045,  370139, 

370042. 

370110. 

370079.  370030,  370121.  370049. 

370078  

0.8268 

TULSA  REGIONAL  MEDICAL  CENTER  

370001.  370114.  370141.  370091. 
370039.  370140.  370041.  370059. 

370033. 

370176. 

370079  

0.8237 

KINGFISHER  REGIONAL  HOSPITAL 

370069.  370011.  370121.  370005, 
370148.  370032,  370028.  370159. 

370013. 

370045. 

370080  

0.6882 

SHARE  MEMORIAL  HOSPITAL 

370110.  170081.  370042.  170170. 
370002.  170151.  370016.  370077. 

170124. 

170102 

370082  

0.6858 

BEAVER  COUNTY  MEMORIAL  HOSPITAL  

170068.   170055,  450534.  370108. 
170089,  370007.  170139.  170034. 

170050. 

370138. 

370083  

0.6692 

PUSHMATAHA  HOSPITAL 

370100,  370071,  370085.  450112. 

450196. 

370014. 

370048.  370034. 

370084  

0.7323 

HASKELL  COUNTY  HOSPITAL  

370112.  370169.  370072.  370040, 

040055. 

370025. 

040062,  370034,  040018,  370183. 

370085  

0.6775 

MARY  HURLEY  HOSPITAL 

370071.  370020.  370086.  370034. 

370083. 

370014. 

370095,  370154,  370043.  370122. 

370086  

0.7392 

JOHNSTON  MEMORIAL  HOSPITAL 

370043.  370014.  370117.  370047. 

370095. 

370071. 

370163.  370085.  450324,  370020. 

370089  

0.7693 

TAHLEQUAH  CITY  HOSPITAL  

370178    370166    370025    040001 

370015. 

370112. 

040013,  370176,  040004.  370039. 

370091  

0.8284 

ST  FRANCIS  HOSPITAL  INC 

370141.  370114.  370001.  370078. 
370039.  370166.  370041.  370140. 

370176. 

370033. 

370092  

0.6124 

SOUTHWESTERN  MEMORIAL  HOSPITAL 

370029,  370005.  370064.  370011. 

370019. 

370069. 

370038,  370153,  370079,  370177. 

370093  

0.8049 

HCA  PRESBYTERIAN  HOSPITAL  

370105,  370037,  370035,  370106, 

370028. 

370032. 

370094.  370123,  370159,  370013. 

370094  

0.7956 

MIDWEST  CITY  REGIONAL  HOSPITAL 

370035,  370093,  370037.  370105, 
370161.  370028.  370032.  370159. 

370106. 

370123. 

370095  

0.6555 

ARBUCKLE  MEMORIAL  HOSPITAL 

370156.  370117,  370047,  370086, 
370157.  370046.  370085.  370163. 

370020. 

370043. 

370097  

0.7641 

SOUTHWESTERN  MEDICAL  CENTER  

370056,  370023,  370051,  370038, 
370054.  370022.  450673,  370153. 

370064. 

370165. 

370099  

0.5912 

CUSHING  MUNICIPAL  HOSPITAL  

370059,  370063,  370049,  370041. 

370060. 

370140, 

370033.  370126,  370139,  370121. 

370100  

0.7200 

CHOCTAW  MEMORIAL  HOSPITAL 

370083,  450112,  450196.  370048. 
370014.  450623. 

450188. 

370071 

370103  

0.6143 

SAYRE  MEMORIAL  HOSPITAL  

370019.  370131.  450327    450258 

370125 

370153. 

370029,  450185.  370036.  370022. 

370105  

0.6049 

BONE  &  JOINT  HOSPITAL  

370037    370093    370035    370106 

370028 

370032. 

370123.  370159.  370094.  370013. 

370106  

0.7956 

SOUTH  COMMUNITY  HOSPITAL 

370123.  370037.  370105.  370093. 

370035, 

370161, 

370094.  370159.  370032.  370028. 

370108  

0.6283 

HARPER  COUNTY  COMMUNITY  HOSPITAL  INC 

170050.  370002.   170036.  370007. 
170034,  370080. 

170055. 

370082. 

370110  

0.7432 

ALFALFA  COUNTY  HOSPITAL 

370080,   170081,   170124,  370042. 
170170,  370026,  170102.  170151. 

370016. 

370077. 

370112  

0.7314 

SEQUOYAH  MEMORIAL  HOSPITAL 

040055,  370084,  040018,  040062, 
370089.  370025,  370169,  370072. 

370178, 

370040. 

370113  

0.6589 

GROVE  GENERAL  HOSPITAL  

040075,  370065,  370004.  260053. 
170021.  370015.  260137. 

040001. 

040048. 

370114  

0.8284 

ST  JOHN  MEDICAL  CENTER  INC 

370001.  370141.  370078.  370091. 
370039,  370140.  370041.  370166. 

370176, 

370033. 

370117  

0  6892 

ARDMORE  ADVENTIST  HOSPITAL 

370047.  370163.  370157.  370043. 
370156,  450090,  370014.  450109. 

370086, 

370095. 

370121  

0  7729 

LOGAN  HOSPITAL  AND  MEDICAL  CENTER  

370148,   370013.  370079.  370028. 
370069.  370035.  370093.  370105. 

370032. 

370049. 

IMI 
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Provider  No. 


370122  

370123  ...„ 

370125  

370126  

370131  

370133  


370T38 
370139 

370140 

370141 

370146 
370148 

370149 

370153 

370154 

370156 

370157 

370158 

370159 

370161 

370163 

allies 

370166 

370169 

370176 

3IW177 

370178 

3TO179 

370163 

380001 
380002 

380003 
380004 

380005 
380006 
380007 

380008 

380009 

SBOOIO 


AppEh40ix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Wage  index 


0.6438 

0.7956 

0.6064 

0.6387 

0.6062 

0.6825 

0.7718 
0.6996 

0.8149 

0.8284 

0.7762 
0.7981 

0.7822 

0.7234 

0.6586 

0.7400 

0.6671 

0.8126 

0.8049 

0.7925 

0.7812 

0.7833 

0.8317 

0.7087 

0.8271 

0.6277 

0.7478 

0.6187 

0.7012 

1.0643 
0.9438 

0.9566 
1.1021 

0.9288 
0.9716 
1.1024 

0.9588 

1.1005 

1.0951 


Provider  name 


WETUMKA  general  HOSPITAL 

HiaCREST  HEALTH  CENTER  INC  ...,. 

MANGUM  OTY  HOSPITAI 

PRAGUE  MUNJCtPAL  HOSPITAL 

ROGER  MILLS  MEMORIAL  HOSPITAL 
FAIRFAX  MEMORIAL  HOSPITAL  


MEMORIAL  HOSPITAL  OF  TEXAS  COUNTY 
PERRY  MEMORIAL  HOSPITAL 


CLEVELAND  AREA  HOSPITAL  AUTHORITY 
DOCTORS  HOSPITAL 


CIMARRON  MEMORIAL  HOSPITAL 
EDMONO  MEMORIAL  HOSPITAL  ... 


SHAWNEE  MEDICAL  CENTER  HOSPITAL  

ELKVIEW  GENERAL  HOSPITAL  

HOLOENVILLE  GENERAL  HOSPITAL 

PAULS  VALLEY  GENERAL  HOSPITAL 

HEALDTON  MUNIOPAL  HOSPITAL  

PURCEU  MUNICIPAL  HOSPITAL  

BETHANY  GENERAL  HOSPITAL  &  PAVILION 

SOUTH  COMMUNITY  HOSPITAL-MOORE  

LOVE  COUNTY  HEALTH  CENTER  

JEFFERSON  COUNTY  HOSPITAL _.. 

WAGONER  COMMUNITY  HOSPITAL  

COMMUNITY  HOSPITAL  LAKEVIEW 

BROKEN  ARROW  MEDICAL  CENTER  INC  

SEILING  HOSPITAL  ._ 

MEMORIAL  HOSPITAL _ „ 

CREEK  NATION  COMMUNITY  HOSPITAL  ..„. 
HENRYETTA  MEDICAL  CENTER 


MID-COLUMBIA  MEDICAL  CENTER 
JOSEPHINE  MEMORIAL  HOSPITAL 


PACIFIC  COMMUNITIES  HOSPITAL 

ST  VINCENT  HOSPITAL  &  MEDICAL  CENTER  . 

ASHLAND  COMMUNITY  HOSPITAL  

HOOD  RIVER  MEMORIAL  HOSPITAL  

EMANUEL  HOSPITAL  ft  HEALTH  CENTER  


LEBANON  COMMUNITY  HOSPITAL  

OREGON  HEALTH  SCIENCES  UNIV  HOSPITAL 
WOODLAND  PARK  HOSPITAL 


Nearest  neighbors  in  proximity  order 


370154.  370179,  370183.  370017.  370126,  370057 

370034. 370169.  370076,  370149. 
370106,  370037,  370105,  370093,  370035,  370161, 

370159,  370032,  370094,  370028. 
370022,  370153,  370036.  370103,  450185,  370019. 

370051,  450327,  450249.  450278. 
370149.  370076.  370017.  370063,  370179,  370041. 

370122.  370154,  370183,  370099. 

370019,  370103,  450258,  370029,  450327,  450578. 

370007.  370092,  370153. 

370060.  370012,  370006,  370140,  370030,  370139. 

370049.  170150,  370018. 
170166,  170089,  170068.  450146,  450534,  370082. 
370049.  370060,  370026,  370077,  370016,  370121. 

370006,  370099,  370133,  370030. 
370060.  370133,  370059,  370078,  370012.  370099. 

370001.  370114,  370033,  370141. 
370114.  370001.  370078,  370091,  370176.  370033. 

370039,  370140,  370166,  370041. 
170166,  320048,  450355,  06CX)85. 
370013.  370028.  370032.  370035.  370093.  370105. 

370037.  370094,  370159.  370121. 
370076,  370017,  370126,  370094,  370161,  370008. 

370035,  370093,  370106,  370037. 
370125,  370064,  370022,  370019,  370029,  370103, 

370082.  370038,  370097,  370056. 

370122.  370017.  370179.  370020,  370183,  370076. 
370126.  370034.  370149,  370085. 

370095,  370046.  370158.  370020,  370047,  370117. 

370008.  370157.  370023.  370086. 

370047.  370117.  370165.  370163,  370095,  370023, 

450641.  370043.  370156,  450109. 
370008,  370046,  370161,  370156,  370123,  370106, 

370054.  370076.  370094,  370149. 
370032,  370028.  370105,  370037,  370093,  370106, 

370123,  370035,  370013.  370094. 

370123,  370106.  370008,  370094,  370037.  370105. 
370093.  370035,  370159,  370032. 

370117.  370047.  370043.  450090,  450109.  370157, 

370066.  450324..450641.  450393. 
370157.  370023.  450276.  450641,  450010,  450025 

370097.  370056,  370047,  370117. 
370025.  370176,  370089.  370015.  370039.  370091. 

370141.  370114,  370001,  370078. 
370183,  370084,  370034,  370057.  370072.  370122. 

370025.  370179,  370112,  370154. 
370091.  370141,  370114,  370001.  370078.  370033. 

370166.  370039,  370025,  370015. 
370042.  370045,  370002,  370005,  370029,  370092. 

370080,  370007. 
370089,  37011^  040001,  040013,  040018.  040004. 

040055,  040062.  040022,  370025. 
370122.  370183.  370126.  370057,  370017.  370154. 

370041.  370063.  370076.  370149. 
370057,  370179.  370122.  370169,  370154.  370126. 

370041.  370017.  370025.  370034. 
500068.  500085. 
380063.  380075.  380070.  380018,  380059,  380005, 

380094. 
380063,  380014,  380084,  380013.  380022. 

380017,  380009,  380055,  380024,  380007,  380039, 
380061,  380082.  360089. 

380018,  380075,  050217,  380063,  380002.  380050. 
380081,  380040,  380019.  380047. 

380024,  380017,  380055,  380061,  380009,  380039, 

380004.  380010.  380060. 
380022.  380014,  380056,  380051,  380084,  380029, 

380020.  360033,  380071. 
380017.  380024.  380039.  380007,  380061,  380055, 

380004.  380082,  380060,  380010. 
380060,  380061,  380024,  380039,  380007,  380025, 

380009,  380017,  380055,  380082. 


30560 


Federal  Register  /  Vol.  58,  No.  100  /  Wednesday,  May  26,  1993  /  Proposed  Rules 


APPENDIX  F.~PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wag«  ifKlex 

380011  

0.8296 

380013  

0.9495 

380014  

0.9584 

380017  

1.1005 

380018  

0.9344 

380019  

0  9424 

380020  

0.9449 

380021  

1.1031 

380022  

0  9584 

380023  

0.9052 

380024  

1.1005 

380025  

1.0939 

380026  

0.9894 

380027  

0.9665 

380029  

1.0290 

380031  

380033  

0.8521 
0  9449 

380035  

380036  

380037  

0.8590 
0.9459 
1.1008 

380038  

1.0880 

380039  

1.1015 

380040  

380042  

380047  

380048  

380050  

380051 

0.9481 
1.0668 
0.9461 
0.9181 
0.9333 
0.9881 

380052  

0.8702 

380055  

1.0971 

380056  

0.9881 

380059  

0.9548 

380060  

1.0963 

380061  

1.1015 

380062  

380063  

0.9008 
0.9438 

380064  

380065  

380066  

0.9665 
0.9436 
0.9014 

380068  

1.1072 

380069  

380070  

380071  

0.8586 
0.9340 
1.0704 

380072  

380075  

0.9628 
0.9344 

380078  

380081  

0.9079 
0.9602 

Provider  name 


ST  ELIZABETH  H0SPITA17HEALTH  CARE  CENTER 

PEACE  HARBOR  HOSPITAL 

GOOD  SAMARITAN  HOSPITAL  CORVALUS  


GOOD  SAMARITAN  HOSPITAL  &  MEDICAL  CENTER 


ROGUE  VALLEY  MEDICAL  CENTER 

PIONEER  MEMORIAL  HOSPITAL  

MCKENZIE-WILLAMETTE  MEMORIAL  HOSPITAL 
TUALITY  COMMUNITY  HOSPITAL 


ALBANY  GENERAL  HOSPITAL  

GOOD  SHEPHERD  COMMUNITY  HOSPITAL 

HOLLADAY  PARK  MEDICAL  CENTER  

MOUNT  HOOD  MEDICAL  CENTER  


COLUMBIA  MEMORIAL  HOSPITAL . 
MERCY  MEDICAL  CENTER  INC  ..... 


SILVERTON  HOSPITAL 


WALLOWA  MEMORIAL  HOSPITAL 

SACRED  HEART  GENERAL  HOSPITAL 

GRANDE  RONDE  HOSPITAL  

COTTAGE  GROVE  HOSPITAL  

NEWBERG  COMMUNITY  HOSPITAL 


WILLAMETTE  FALLS  HOSPITAL 

EASTMORELAND  GENERAL  HOSPITAL 


CENTRAL  OREGON  DISTRICT  HOSPITAL 

PROVIDENCE  SEASIDE  HOSPITAL  

ST  CHARLES  MEDICAL  CENTER 

SOUTHERN  COOS  GENERAL  HOSPITAL  . 

MEBLE  WEST  MEDICAL  CENTER 

SALEM  HOSPITAL 


HOLY  ROSARY  MEDICAL  CENTER  

BESS  KAISER  MEDICAL  CENTER 

SANTIAM  MEMORIAL  HOSPITAL  

MERCY  FOREST  GLEN  HOSPITAL 

PORTLAND  ADVENTIST  MEDICAL  CENTER 
PROVIDENCE  MEDICAL  CENTER 


PIONEER  MEMORIAL  HOSPITAL  

SOUTHERN  OREGON  MEDICAL  CENTER 

DOUGLAS  COMMUNITY  HOSPITAL 

LOWER  UMPQUA  HOSPITAL 

ST  ANTHONY  HOSPITAL  


TUALITY  FOREST  GROVE  HOSPITAL 


HARNEY  DISTRICT  HOSPITAL  

TILLAMOOK  COUNTY  GENERAL  HOSPITAL 
MCMINNVILLE  COMMUNITY  HOSPITAL 


CURRY  GENERAL  HOSPITAL 
PROVIDENCE  HOSPITAL  


BLUE  MOUNTAIN  HOSPITAL 
MOUNTAIN  VIEW  HOSPITAL 


Nearest  neighbors  In  proximity  order 


380035. 

380065,  380090,  380003,  380033. 

380022,  380008,  380084,  380051,  380056,  380029, 
380003,  380033,  380020,  380071. 

380007,  380024,  380055,  380009,  380004,  380061. 

380039,  380082,  380060,  380010. 
380075,  380005,  380063,  380002,  050217.  380059. 
380040,  380081.  380047,  380006. 
380033,  380036,  380008,  380014.  380022. 
380068,  380004,  380037.  380017.  380055,  380009, 

380089,  380007,  380024,  380039. 
380014.  380008,  380056,  380051,  380084,  380029, 

380071.  380020.  380033,  380003. 
500053.  380066.  500023,  500058,  500043,  380062, 

500002,  500049. 
380007,  380017,  380061,  380055,  380009,  380039. 

380010,  380060,  380004,  380082. 
380060,  380010,  380091.  380061,  380039,  380082. 

380024,  380007,  380009,  380038. 
380042,  500096,  500069,  500041. 
380064,  380094.  380059,  380087,  380036,  380090. 

380065. 
380051.  380056.  380071.  380037,  380084.  380089, 

380038,  380022,  380091.  380082. 
380035. 

380020,  380036,  380008,  380014,  380022,  380013. 
380011,380066,380031. 

380033,  380020,  380027,  380064. 

380089,  380071,  380021,  380068,  380004,  380009, 

380082,  380038,  380017,  380039. 
380091,  380082,  380089,  380039,  380060,  380009, 

380061,  380010,  380025,  380024. 

380082,  380009,  380061,  380024,  380060,  380007. 

38001 7,  380091 ,  38001 0,  380055. 
380047,  380019,  380081,  380006. 
380026.500096,500069,500041. 
380040,  380019,  380081 ,  380006. 
380087.  380090.  380065,  380072. 
380005. 
380029.  380084,  380056,  380071,  380022,  380014, 

380037,  380008,  380089,  380038. 
130035,  130034,  130014,  130050,  130013,  130007, 

130006. 
380007.  380017.  380024,  380009,  380061,  380004, 

500050,  380039,  380010. 
380029,  380051,  380008,  380022,  380084.  380014. 

380071,  380037.  380038,  380089. 
380094,  380064,  380027,  380063,  380002,  380070. 

380075,  380087,  380018. 
380010,  380061,  380039,  380024,  380091,  380082, 

380007,  380009,  380025,  380017. 
380024.  380010,  380007.  380060,  380039.  380009. 

380017.  380055.  380082.  380091. 

380023,  380066. 

380002.  380075,  380070,  380018,  380059,  380005, 

380094. 
380027,  380094,  380059,  380087,  380036,  380090. 
380013,  380090,  380087,  380048,  380027. 
380023,  500002,  500049,  380035,  500053,  500023, 

380062,  500058. 

380021,  380037,  380004,  380017,  380055,  380089, 
380009,  380007.  380024. 

NO  PROVIDER  WITHIN  50  MILES. 

380002,  380063,  380072,  380059,  380094,  380075. 

380037,  380051,  380084,  380068,  380029,  380021, 

380089,  380004,  380038,  380009. 
380070,  050417,  380048. 
380018,  380005.  380063.  380002.  050217.  380059, 

380070. 
NO  PROVIDER  WITHIN  50  MILES. 
380040.  380006.  380019.  380047. 
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Provider  No. 


360082 

380083 
380084 

380087 

380088 
380089 

380090 
380091 

380094 

)1 

390002 

390003 

390004 

390005 

390006 

390007 

390008 

390009 

W)10 

390011 

390012 

3^13 

:  90014 

390015 

390016 

17 

390018  , 

390019 

390021  . 

390022  . 

390023  , 

390024  . 

390025  . 

390026  . 

390027  . 

390028  . 

390029  . 


APPENDIX  F.— PROPAC  PROPOSED  NEAREST  NEIGHBOR  WAGE  INDEX— Continued 


Wage  index 


1.0979 

0.9655 
0.9596 

0.9181 

0.8923 
1.1030 

0.9224 
1.0939 

0.9548 

0.8835 

1.0008 

0.8728 

0.9723 

0.8749 

0.8872 

1.0811 

0.9176 

0.8843 

0.9607 

0.8909 

1.0333 

0.8905 

0.9715 

0.8162 

0.9384 

0.9371 

1.0260 

0.9998 

1.1053 

1.2183 

1.1744 

1.2106 

1.1744 

1.0873 

1.0787 

1.0243 

T.0370 


Provider  name 


PROVIDENCE  MILWAUKIE  HOSPITAL 


NORTH  LINCX)LN  HOSPITAL  

VALLEY  COMMUNITY  HOSPITAL 


COQUIUE  VAaEY  HOSPITAL 


LAKE  DISTRICT  HOSPITAL  .. 
MERIDIAN  PARK  HOSPITAL 


BAY  AREA  HOSPITAL 

KAISER  SUNNYSIDE  MEDICAL  CENTER 


UMPQUA  VALLEY  COMMUNITY  HOSPITAL 

COMMUNITY  MEDICAL  CENTER  

MCKEESPORT  HOSPITAL 

BLOOMSBURG  HOSPITAL '. 

HOLY  SPIRIT  HOSPITAL  

CORRY  MEMORIAL  HOSPITAL  

GEISINGER  MEDICAL  CENTER 

ROLLING  Hia  HOSPITAL  

ELLWOOD  CITY  HOSPITAL  

ST  VINCENT  HEALTH  CENTER 

JEANNETTE  DISTRICT  MEMORIAL  HOSPITAL 

LEE  HOSPITAL 

NORTH  PENNYSLVANIA  HOSPITAL  

EVANGELICAL  COMMUNITY  HOSPITAL  

SEIDLE  MEMORIAL  HOSPITAL 

MEYERSDALE  COMMUNITY  HOSPITAL 

JAMESON  MEMORIAL  HOSPITAL 

ST  FRANCIS  HOSPITAL  OF  NEW  CASTLE  

CITIZENS  GENERAL  HOSPITAL 

PALMERTON  HOSPHTAL  

LAWNDALE  COMMUNITY  HOSPITAL 

ST  AGNES  MEDICAL  CENTER 

NEUMANN  MEDICAL  CENTER 

WILLS  EYE  HOSPITAL 

KENSINGTON  HOSPITAL 

CHESTNUT  HILL  HOSPITAL  

TEMPLE  UNIVERSITY  HOSPITAL 

MERCY  HOSPITAL— PITTSBURGH  

ST  FRANCIS  MEDICAL  CENTER 


Nearest  neighbor*  in  proximity  order 


380039.  380091.  380009.  380061.  380060.  380024. 

380017.  380007.  380038,  380010. 
380003.  380084,  380071.  380014.  380051.  380022. 
380051.  380071,  380022.  380014,  380029.  380056. 

380008,  380037,  360083.  380003. 

380048.  380090.  380065.  380027.  380064.  380094, 

380059. 
050676.  050430. 
380082,  380038,  380009,  380039.  380004.  380091. 

380017.  380024,  380007,  380061. 
380087,  380048.  380065,  380013,  380027,  380064. 
380082,  380039,  380060,  380038,  380061.  380010, 

380009.  380025.  380024.  380007. 

380059.  380064.  380027.  380063.  380002.  380087. 

380070. 
390119.  390237.  390095.  390109.  390092.  390064. 

390137,  390169,  390192,  390186. 
390128.  390265.  390172.  390267.  390114.  390131, 

390229,  390164,  390143,  390055. 
390006,  390072.  390181,  390084,  390078,  390013. 

390054.390270,390185. 
390098,  390067,  390014,  390206,  390256.  390058. 

390101.390046.390232,390066. 
390040,  390122.  330239.  390146.  390198,  390009. 

390063.  390193,  330166.  390113. 
390003.  390084.  390013.  390181.  390078.  390072. 

390270,  390075,  390045. 
390080.  390097.  390021.  390231,  390083,  390204. 

390142,  390247,  390088. 
390017,  390016.  390176,  390166,  390168,  390037. 

360238,  360096,  390266,  360141. 
390063,  390198,  390193,  390040.  390005,  360042. 

330166,  390113.  390122,  360125. 
390103.  390145,  390219,  390267.  390217.  390002. 

390128,  390265,  390172,  390147. 
390060.  390110,  390112,  390252,  390173.  390219 

390130,  390039,  390062,  390121. 
390272.  390116,  390203.  390108.  390159.  390057. 

390260.  390231 ,  390026,  390097. 
390084.  390006,  390078.  390045,  390075.  390270. 

390003.390106,390181. 
390098,  390004,  390067.  390058.  390206.  390256, 

390101.  390046,  390233.  390200. 
210046.  390039.  210027.  210025.  510061.  390184. 

390252.  390112,  390117,  210017. 
390017,  390165,  360126,  360141.  360064.  390008, 

390211,  360141.  390266,  390178. 
390016.  390008.  390165.  360126.  360141,  360064, 

390211,  360141,  390266.  390166. 
390032.  390102.  390267.  390172.  390238.  390090, 

390029.  390055,  390128,  390107. 
390194,  390263.  390133,  390261.  390242.  390162. 

390049,  390183.  390197,  390201. 
390083.  390080,  390142,  390007.  390247.  390204, 

390088.  390027.  390126. 
390205.  390277,  390170,  390226.  390174.  390111. 

390059,  390051,  390223,  390024. 
390025.  390132.  390235,  390126.  390059.  390024, 

390051,  390174.  390027. 
390051.  390059.  390132,  390174,  390170.  390226. 

390111,390223,390023. 
390023,  390235,  390132,  390126.  390027.  390024. 

390059,  390051,  390174. 
390135,  390088.  390142,  390247.  390047,  390245, 

390231.  390007,  390149,  390027. 
390047.  390235,  390025.  390247.  390142,  390088, 

390023.  390132.  390126. 
390262.  390131.  390229.  390114.  390143,  390164. 

390136,  390050,  390055,  390090. 
390090,  390055,  390238.  390164.  390143.  390229. 

390114.  390262.  390050.  390028. 
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Provider  No. 

Wage  index 

390030  ..„ 

0.8432 

390031  

0.8370 

390032  

1.0260 

390035  

1.0024 

390036  

0.9211 

390037  

1.0150 

390039  

0.8665 

390040  

0.8740 

390041  

09336 

390042  

0.9713 

390043  

0.8524 

390044  

0.9390 

390045  

0.8787 

390046  

0.9775 

390047  

1.1079 

390048  

0.9119 

390049  

0.9858 

390050  

1.0220 

390051  

1.2106 

300052  

0.8851 

390054 

0.8314 

390055  

1.0257 

390056  

0.9030 

390057  

1.0128 

390058  

0.9733 

390059  

1  2140 

390060  

0.8909 

300061  

0.9789 

300062  

08985 

390063  

0.8843 

380064  

0.8687 

300065  

0.8666 

390066  

0.9836 

390067  

0.9723 

390068  

0.9404 

390068  

1.0203 

Provider  name 


POTTSVIU.E  HOSPITAL-WARNE  CLINIC  

GOOD  SAMARITAN  REGIONAL  MEDICAL  CENTER  .. 

ALLEGHENY  VALLEY  HOSPITAL  

QUAKERTOWN  HOSPITAL  ASSOCIATION 

MEDICAL  CENTER 

SEWICKLEY  VALLEY  HOSPITAL 

SOMERSET  COMMUNITY  HOSPITAL  

UNION  CITY  MEMORIAL  HOSPITAL  

UNIONTOWN  HOSPITAL  

WASHINGTON  HOSPITAL 

SOLDIERS  &  SAILORS  MEMORIAL  HOSPITAL 

READING  HOSPITAL  MEDICAL  CENTER  

WILLIAMSPORT  HOSPITAL 

YORK  HOSPITAL 

HOSPITAL  OF  THE  MEDICAL  COLLEGE  OF  PENN  ... 

LEWISTON  HOSPITAL 

ST  LUKES  HOSPITAL  OF  BETHLEHEM 

ALLEGHENY  GENERAL  HOSPITAL 

HAHNEMANN  UNIVERSITY  HOSPITAL 

CLEARFIELD  HOSPITAL 

HAZLETON-ST  JOSEPH  MEDICAL  CENTER ^ 

SHADYSIDE  HOSPITAL  

J  C  BLAIR  MEMORIAL  HOSPITAL  

GRAND  VIEW  HOSPITAL  

CARLISLE  HOSPITAL  

METROPOLITAN  HOSPITAL  

MERCY  MEDICAL  CENTER 

ST  JOSEPH  HOSPITAL 

NASON  HOSPITAL 

HAMOT  MEDICAL  CENTER ' 

WILKES-BARRE  GENERAL  HOSPITAL  

GETTYSBURG  HOSPITAL  

GOOD  SAMARITAN  HOSPITAL „ 

POLYCLINIC  MEDICAL  CENTER  

COMMUNITY  HOSPITAL  OF  LANCASTER 

DELAWARE  VAaEY  MEDICAL  CENTER 


Nearest  neighbors  In  proximity  order 


390031,  390181.  390183,  390185.  390054.  390194, 

390003.  390066,  390232. 
390030,  390181,  390183.  390185.  390054,  390194. 

390003,  390072.  390066. 
390018,  390102,  390267.  390172.  390238,  390029. 

390090,  390107,  390055.  390128. 
390057,  390049.  390197.  390242.  390133.  390261. 

390203,  390012.  390263,  390162. 
390042,  390160,  390228,  510076,  360211,  390265. 

360083,  390157,  390147.  510023. 
390157,  390176,  390074,  390107.  390136.  390050. 

390262.  390028,  390029. 
390015,  390252,  390112,  390110.  390060,  210046. 

390011.  390217.  210027,  390184. 
390005,  390198,  390009,  390122,  390063,  390193, 

390113,  330166,  330239,  390171. 

390184.  510024.  510001.  390150,  390147,  390217. 
390145,  390265.  390103,  390010. 

390036,  390160,  390228,  390147,  390265.  390150, 

390131.  390157.  510076,  390028. 
390213,  330277,  330090,  330108.  390246.  390189. 

390244.  390075,  390045.  390106. 
390096,  390158,  390225,  390123,  390232,  390066. 

390076,  380127,  390068. 
390075.  390270,  390078,  390106,  390013.  390071. 

390006,  390084.  390003. 
390101,  390200,  390233.  390061,  390100.  390256. 

390068,  390098,  390014.  390004. 
390027.  390149.  390245.  390135.  390088.  390247. 

300142.  390235,  390025. 
390268,  390056,  390152.  390058.  390071,  390187. 

390014.  390067,  390004.  390098. 
390263,  390133,  390261,  390242,  390197,  390162. 

390035,  310060,  390057,  390019. 

390136,  390262,  390028,  390143.  390229,  390164, 
390131,390114,390029. 

390024.  390059,  390174.  390226.  390170,  390132. 

380111.390223.390023. 
390187,  390086,  390199,  390154,  390152.  390161. 

390191.  390130.  390268,  390073. 

390185,  390183,  390072,  390194,  390186,  390169. 
390064,  390137,  390031,  390030. 

390090,  390238,  390029,  390164,  390143,  390229, 

380114,  390172.  390262.  390028. 
390152,  890073,  390121,  390062,  390048.  390268. 

390187.  390117.  390130.  390209. 
390035,  390012.  390203.  390272,  390116.  390123, 

390108,  390159,  390197.  390260. 
390014,  390098,  390004,  390067,  390206,  390065. 

390256,  390151,  390233.  390046. 
390051,  390174,  390226.  390024,  390132,  390170. 

390023,390277.390111. 
390110,  390011,  390112.  390252.  390039.  390219, 

390173,  390130,  390062.  390121. 
390100,  390068,  390200,  390225,  390101,  390046. 

390232.  390066.  390256. 
390121,  390073,  380056,  390117,  390112,  390152. 

390060,  390011,  390110.  390130. 
390009,  390193.  390198,  390040,  390005,  360042. 

330166,  3901 13,  360125.  390122. 

390137,  390169,  390186.  390001,  390237,  390119. 
390095,  390192.  390109.  390054. 

390233.  390138,  390151,  210033,  390058,  390046, 

210001,  390101.  390014.  210005. 
390232.  390256,  390225,  390206,  390100,  390061, 

390068.  390200,  390044. 
390004,  390098,  390206,  390014,  390256,  390058. 

390232,  390066.  390101.  390046. 
390100,  390061,  390200,  390225,  390101,  390232. 

390066,  390046,  390076. 
390070.  310061.  390115.  390258.  310021,  310057. 

310044.  310092.  390204.  310110. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No, 

390070  

390071  

390072  

390073  

390074  

3p007S  

380076  

300078  

390079  

390080  

390081  

300083  

300084  

300086  

300088  

390090  

390091  .; 

300092  

390093  

300095  

300096  

390097  

390098  

390100  

390101  

390102  

390103  

300104  

390106  

390107  

390108  

390109  

390110  

390111  

390112  

390113  


Wage  Index 


1.0280 

0.8389 

0.8722 

0.9083 

1.0168 

0.8787 

1.0697 

0.8843 

0.8723 

1.0811 

1.1769 

1.1053 

0.8872 

0.8489 

1.1086 

1.0370 

0.8667 

0.8751 

0.8475 

0.8785 

0.9458 

1.0910 

0.9723 

0.9789 

0.9775 

1.0293 

0.9607 

0.7847 

0.8808 

1.0312 

1.1148 

0.8785 

0.8909 

1.2196 

0.8839 

0.8512 


Provider  name 


LOWER  BUCKS  HOSPITAL  

LOCK  HAVEN  HOSPITAL  

BERWICK  HOSPITAL 

ALTOONA  HOSPITAL 

SUBURBAN  GENERAL  HOSPITAL  

DIVINE  PROVIDENCE  HOSPITAL 

BRANDYWINE  HOSPITAL  

MUNCY  VALLEY  HOSPITAL 

ROBERT  PACKER  HOSPITAL 

JEANES  HOSPITAL 

DELAWARE  COUNTY  MEMORIAL  HOSPITAL 

JOHN  F  KENNEDY  MEMORIAL  HOSPITAL 

SUNBURY  COMMUNITY  HOSPITAL 

DUBOIS  REGIONAL  MEDICAL  CENTER 

GERMANTOWN  HOSPITAL  MEDICAL  CENTER 

WESTERN  PENNSYLVANIA  HOSPITAL 

FRANKLIN  REGIONAL  MEDICAL  CENTER  

CARBONDALE  GENERAL  HOSPITAL 

CLARION  HOSPITAL 

ST  JOSEPHS  HOSPITAL  

COMMUNITY  GENERAL  HOSPITAL  

HOLY  REDEEMER  HOSPITAL  &  MEDICAL  CENTER 

HARRISBURG  HOSPITAL 

LANCASTER  GENERAL  HOSPITAL „ 

MEMORIAL  HOSPITAL 

ST  MARGARET  MEMORIAL  HOSPITAL  

MONSOUR  MEDICAL  CENTER 

COMMUNITY  HOSPITAL 

JERSEY  SHORE  HOSPITAL 

NORTH  HILLS  PASSAVANT  HOSPITAL 

MONTGOMERY  HOSPITAL  

MID  VALLEY  HOSPITAL  ASSOCIATION 

CONEMAUQH  VALLEY  MEMORIAL  HOSPITAL 

HOSPITAL  OF  UNIVERSITY  OF  PENNSYLVANIA  

WINDBER  HOSPITAL  WHEELING  CLINIC  

MEADVILLE  MEDICAL  CENTER  


Nearest  neighbors  in  proximity  order 


390069.  310061,  390115,  390258,  310057,  390204. 

310044,  310021,  310092,  390097. 
390106,  390244,  390045.  390075,-390268,  390013. 

390270,  390078,  390048,  390084. 

390003,  390054,  390186,  390185,  390169,  390006. 
390181,390137,390064. 

390121.  390062,  390152,  390056,  390130,  390187. 
390011,390112,390060,  390110. 

390157,  390107.  390136,  390050,  390262,  390028 
390029,  390090,  390143. 

390045.  390270,  390078,  390106,  390013,  390071. 

390006,  390084,  390003. 

390179,  390220,  390127.  390153,  390123,  390222. 

080003,  080001,  080005,  390155. 
390270,  390075,  390045,  390013,  390006.  390003. 

390106,  390084,  390072. 
390189,  390236,  330108,  330090,  390213,  330277 

330011,  330394,  330062,  390249. 
390007,  390021,  390083,  390204,  390097,  390231. 

390142.  390247,  390088. 

390215,  390156,  390195,  390155,  390223,  390111 

390149,  390139,  390245,  390170. 
390021.  390142,  390080,  390247.  390204,  390088. 

390007,  390126,  390027. 

390013,  390006,  390003,  390181,  390078,  390270 

390045,  390075.  390072. 
390191.  390199,  390052,  390161,  390154,  390093. 

390187,  390130,  390104,  390173. 
390247,  390142,  390047,  390027.  390135,  390021 

390083,  390245,  390235. 
390029,  390055,  390238,  390164,  390143,  390229 

3901 14,  390262,  390028,  390050. 
390171.  390122,  390266,  390113,  390093,  390178. 

390040,  390165,  390211,  390166. 

390109,  390095,  390125,  390237,  390119,  390001. 
390192,  390249,  390224,  390064. 

390191,  390171,  390091,  390199,  390086,  390153. 

390122,  390161,  390266,  390166. 
390237,  390119,  390001,  390109,  390092,  390064, 

390137,  390192,  390169,  390125. 

390158,  390044,  390225,  390123,  390076,  390232. 
390066,  390127,  390197. 

390231,  390007,  390080,  390204,  390021,  390083. 
390260,  390115,  390142,  390247. 

390004.  390067.  390014,  390206,  390256,  390058. 
390101,  390046,  390232,  390066. 

390061.  390068.  390200,  390225.  390101,  390232. 
390066,  390046,  390256. 

390046,  390200,  390233,  390061.  390100,  390256. 
390068,  390098,  390014,  390004. 

300238,  390172,  390090,  390055,  390029,  390164. 

390143,  390229,  390114,  390128. 

390010,  390145,  390219,  390217.  390267,  390002. 

390128,  390265,  390147.  390172. 
390161,  390154,  390146,  390118,  390191,  330155. 

330174,  330103,  330239,  390093. 
390071,  390045,  390075,  390270,  390078,  390013. 

390244,  390084,  390006. 
300074,  390050,  390029,  390136,  390090.  390157, 

390238,  390262,  390055. 

390159,  300116,  390272,  390026,  390139,  390153. 
390127,  390012,  390135,  390245. 

390095,  390237,  390119.  390001.  390092,  390192. 

390125,  390064,  390137,  390169. 
300060,  390011,  390112.  390252.  390039,  390219. 

390173,  390130,  390062.  390121. 
390223,  390170,  390051,  390024,  390174,  390226, 

390022,  390059,  390205. 

390110,  390060,  390011,  390252.  390039,  390062, 
390117,  390121.  390219.  390130. 

390091,  390122,  390178,  300040.  390171.  360042. 
300198,  300005,  300103,  300266. 
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ProvktorNo. 

Wag*  index 

390114  

1.0199 

390115  

1.0250 

390116  

1.0835 

390117  

0.8589 

390118  

0.7732 

390119  

0.8785 

390121  

0.9083 

390122  

0.8680 

390123  

1.0156 

390125  

0  9060 

390126  

1.0991 

390127  

1.0804 

390128  

1  0098 

390130  

0.9032 

390131  

1  0243 

390132  

1.1503 

390133  

0.9868 

390135  

1.0905 

390136  „. 

1.0220 

390137  

0  8687 

390138  

0.8247 

390139  

1.0349 

390142  

1.0804 

390143  

1.0199 

390145  

0.9558 

390146  

0.7705 

390147  

0.9609 

390148  ..: 

1.0571 

390149  

1.1728 

390150  

0.9002 

390151  

0.8316 

390152  

0.8976 

390153  

1.0989 

390154  

0.8258 

390155  

1.0840 

390156  

1.1588 

Provider  name 


maqee-womens  hospital „ 

frankford  hospital „ 

suburban  general  hospital 

MEMORIAL  HOSPITAL  OF  BEDFORD  COUNTY 

BRADFORD  HOSPITAL 

MOSES  TAYLOR  HOSPITAL  „ 

MERCY  HOSPITAL 

TITUSVILLE  HOSPTTAL 

POTTSTOWN  MEMORIAL  MEDICAL  CENTER  ... 

WAYNE  MEMORIAL  HOSPITAL  

NORTHEASTERN  HOSPITAL  

PHOENIXVIUE  HOSPITAL 

BRADDOCK  MEDICAL  CENTER 

MINERS  HOSPITAL  OF  NORTH  CAMBRIA  

SOUTH  SIDE  HOSPITAL _.. 

NORTH  PHILADELPHIA  HEALTH  SYSTEM 

ALLENTOWN  HOSPITAL  

ROXBOROUQH  MEMORIAL  HOSPITAL  „ 

DIVINE  PROVIDENCE  HOSPITAL 

NESBITT  MEMORIAL  HOSPITAL  _ 

WAYNESBORO  HOSPITAL „ 

BRYN  MAWR  HOSPITAL  „ 

ALBERT  EINSTEIN  MEDICAL  CENTER „. 

EYE  AND  EAR  HOSPITAL  OF  PITTSBURGH 

WESTMORELAND  HOSPITAL  ASSOCIATION  .... 

WARREN  GENERAL  HOSPITAL  

MONONGAHELA  VALLEY  HOSPITAL  INC  

SACRED  HEART  HOSPITAL  „ 

JEFFERSON  PARK  HOSPITAL  

GREENE  COUNTY  MEMORIAL  HOSPITAL „ 

CHAMBERSBURG  HOSPITAL 

TYRONE  HOSPITAL 

PAOLI  MEMORIAL  HOSPITAL 

ANDREW  KAUL  MEMORIAL  HOSPITAL 

SPRINGFIELD  HOSPITAL „ 

MERCY  CATHOLIC  MEDICAL  CENTER 


Nearest  neighbors  in  proximity  oider 


390229,  390143.  390164.  390131.  390028.  390262. 

390055.  390090.  390029.  390238. 
390204,  310061.  390060.  390097.  390021.  390083. 

390007.  390070,  390069. 
390159,  390108,  390272,  390026.  390012.  390139. 

390135,  390231.  390127.  390153. 

390062.  390209.  390112.  510027,  390039.  390060. 

390110,  210027,  390011,  210025. 
330155,  330174,  330103,  390104,  390146.  330038. 

330239,  390246,  330096,  330132. 
390001,  390237,  390095.  390109.  390092.  390064, 

390137.  390192.  390169.  390125. 
390073.  390062,  390152,  390056,  390130.  390112. 

390011,  390060,  390110,  390187. 

390171,  390091,  390040,  390005,  390113.  390146. 
390093,  390198,  390266,  390009. 

380127,  390272.  390153.  390108.  390158,  390159. 

390116.  390057,  390096,  390012. 
380092,  390109,  390095,  390119.  390237.  390001. 

330386.  390224,  330359,  330135. 
390235,  390025,  390023.  390132.  390027.  390083. 

390059  390024 
390153,  390272,  390108,  390159,  390123,  390116. 

390179,  390139,  390012,  390026. 

390172,  390002,  390055.  390114.  390238,  390164. 
390229,  390143.  390090,  390131. 

390173,  390073.  390121.  380011.  390199,  390060, 
390110.  390152.  390112,  390062. 

390028.  390262,  390114,  390229,  390143,  390164. 

390136,  390050,  390055.  390090. 

390023,  390024,  390061,  390059,  390025,  390174. 

390235,  390226,  390170. 
390261,  390242,  390049,  390263,  390197.  390162. 

390035,  310060,  390019,  390057. 

390245.  390047,  390149.  390088.  390027.  390247. 

390142.  390026.  390195. 
390050.  390262,  390028.  390131.  390229.  390143, 

390164,390114,390029. 
390064.  390169.  390186.  390001,  390237,  390119. 

390095,  390192,  390109,  390054. 
210001,  390151,  390065,  390209,  210005,  510008. 

390233,  210033.  510027.  510068. 
390195,  390081,  390245.  390135.  390149,  390026. 

390047,  390215.  390156.  390155. 
390247.  390088,  390027,  390021,  390083,  390047. 

390235,390135,390080. 
390164,  390229,  390114,  390262.  390028.  390055. 

390131.  390090,  390029.  390238. 
390103,  390010,  390217.  390219.  390267,  390002. 

390147,  390252,  390128,  390265. 

330239,  390104,  »0005,  390118,  390122.  330174. 

390040,  390161,  330155,  390171. 
390265,  390002,  390160,  390128,  390228,  390042. 

390010.  390103.  390131.  390145. 
390180.  390167.  390222.  390155.  080005,  390156, 

390215,  390081,  080001,  080003. 
390245,  390047,  390135,  390195.  390027,  390223. 

390024,390111,390132. 
510024,  510001,  390042,  390041.  390147,  390160. 

390036,  510050,  510013.  510039. 

390138,  390209,  210001,  390065,  390058,  390233. 

510027,  510008,  390014.  210005. 
390073.  390056.  390121.  390187.  390268.  390062. 

390052,  390130,  390048,  390086. 
390127,  390139,  390179.  390108.  390159.  390222, 

390272,  390116,  390155,  390195. 
390161,  390104.  390086.  390191.  390052,  390246. 

390118,  390199.  390093.  390187. 
390167.  390215.  390156,  390222.  390081.  390180. 

390148,  390195,  390139,  390223. 

390215,  390081,  390223,  390155.  390111.  390167. 
390195.  390022,  390205.  390170. 


IMi 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


390157 

390158 

390159 

390160 

390161 

390162 

390163 

390164 

390165 

390166 

390167 

390168 

390169 

390170 

390171 

390172 

390173 

390174  , 

390176  , 

390178  . 

390179  . 

390180  . 

390181  . 

390183  . 

390184  . 

390185  . 

390186  . 

390187  . 
39Q189  . 

390191  . 

390192  . 

390193  . 

390194  . 

390195  . 

390197  . 

390198  . 


Wage  index 


0.9906 

0.9458 

1.1148 

0.9628 

0.8099 

0.9860 

0.9519 

1.0199 

0.9401 

0.8992 

1.1683 

0.9344 

0.8654 

1.2183 

0.8566 

1.0293 

0.9049 

1.2151 

0.9871 

0.9501 

1.1105 

1.1638 

0.8782 

0.9166 

0.9469 

0.6291 

0.8654 

0.9048 

0.8511 

0.8227 

0.8800 

0.8843 

0.9745 

1.1438 

0.9858 

0.8843 


Provider  name 


OHIO  VALLEY  GENERAL  HOSPITAL  

ST  JOSEPH  HOSPITAL 

SACRED  HEART  HOSPITAL  &  REHAB  CENTER  

CANONSBURG  GENERAL  HOSPITAL 

ELK  COUNTY  GENERAL  HOSPITAL  

EASTON  HOSPITAL 

ARMSTRONG  COUNTY  MEMORIAL  HOSPITAL 

PRESBYTERIAN-UNIV  HOSPITAL  OF  PITTSBURGH 

SHENANGO  VALLEY  MEDICAL  CENTER  

BROWNSVILLE  GENERAL  HOSPITAL  

TAYLOR  HOSPITAL  

BUTLER  MEMORIAL  HOSPITAL  

MERCY  HOSPITAL 

GRADUATE  HOSPITAL 

OIL  CITY  AREA  HEALTH  CENTER  INC 

FORBES  METROPOLITAN  HEALTH  CENTER 

INDIANA  HOSPITAL  

THOMAS  JEFFERSON  UNIVERSITY  HOSPITAL 

AUQUIPPA  HOSPITAL 

GREENVILLE  REGIONAL  HOSPITAL 

CHESTER  COUNTY  HOSPITAL  

CROZER  CHESTER  MEDICAL  CENTER  

ASHLAND  STATE  GENERAL  HOSPITAL 

COALDALE  STATE  GENERAL  HOSPITAL  

HIGHLANDS  HOSPITAL  AND  HEALTH  CENTER 

HAZLETON  GENERAL  HOSPITAL  

MERCY  HOSPITAL  OF  NANTICOKE  

PHIUPSBURG  STATE  GENERAL  HOSPITAL  

SHAMOKIN  STATE  GENERAL  HOSPITAL  

BROOKVILLE  HOSPITAL  

TYLER  MEMORIAL  HOSPITAL 

METRO  HEALTH  CENTER  

GNADEN  HUETTEN  MEMORIAL  HOSPITAL 

LANKENAU  HOSPITAL  

SACRED  HEART  HOSPITAL  

MILLCREEK  COMMUNITY  HOSPITAL 


Nearest  neighbors  in  proximity  order 


390074.  390136.  390050.  390107.  390262.  390028. 

390037,390131.390228. 
390096,  390044.  390123.  390225.  390076.  390127. 

390232,  390066,  390197. 
390108.  390116.  390272.  390026.  390139.  390153 

390012,  390135,  390127,  390245. 
390042.  390036.  390228.  390265,  390147,  390131. 

390157.  390028,  390262,  390136. 
390154,  390104.  390191,  390086,  390052.  390093 

390199.  390146,  390118,  390246. 
310060.  390263.  390049.  390133,  390261.  390242 

390197.  390035.  390019,  390201. 
390168.  390166.  390032.  390018,  390173,  390199 

390102.  390267.  390093.  390107. 
390143.  390229.  390114,  390055,  390262,  390028. 

390131.  390090.  390029,  390238. 
390211,  360141.  360126,  360064,  390178.  360141 

390016,  360161.  390017,  360055. 

390168,  390163,  390008,  390032,  390266.  390017. 
390018,  390016.  390107.  390176. 

390180.  390155.  390156,  390215,  390148.  390081. 

390222.  390205.  3901 1 1 .  390022. 
390166.  390163.  390032.  390008.  390018,  390266. 

390017.  390107.  390102.  390037. 

390064.  390137,  390186.  390001,  390237.  390119. 

390095.  390054,  390072,  390185. 
390174.  390226.  390051.  390111.  390059.  390024. 

390022,  390277,  390223.  390205. 
390091.  390122,  390093,  390266,  390113,  390040. 

390005,  390178.  390191,  390166. 
390238,  390055,  390102,  390090.  390128.  390164. 

390029.  390143,  390114,  390229. 
390130,  390011.  390219.  390060.  390110.  390163. 

390199.  390252,  390032,  390018. 
390226,  390059.  390051.  390170.  390024,  390277. 

390132.390111.390022. 
390037.  390157,  360238.  360096,  390074,  390107. 

390008.  390136.  390050. 
390211.  390165.  360161,  360141.  360055.  360126. 

390266.  360064.  360021.  360141. 
390153.  390222.  390076.  390127.  390155,  390148, 

390139,  390180.  390167.  390220. 
390148.  390167.  390155,  390222,  390156,  390215 

390081.  390195.  390205,  390111. 
390031.  390030.  390003,  390006.  390072,  390084, 

390183,  390185.  390054,  390013. 
390194,  390185.  390054.  390031.  390030.  390019. 

390181.  390072,  390261.  390242. 
390041.  390217.  390145.  390147.  390103.  390010. 

390252.  390219.  390039.  390265. 
390054,  390183.  390194.  390072.  390186.  390169. 

390031.  390030.  390019.  390064. 

390169.  390137.  390064.  390072,  390054,  390185 
390001.  390237,  390119.  390095. 

390052,  390152,  390268,  390073.  390121,  390056. 
390086.  390130,  390199,  390244. 

390236,  390213,  390079,  330108,  330090,  330277 
390249,  390192,  390043,  330011. 

390086,  390093.  390199,  390161,  390154,  390052, 
390104.  390163.  390171.  390130. 

390237.  390095.  390119,  390001.  390109,  390137. 
390064,  390249.  390169,  390092. 

390063,  390009.  390198.  390040,  360042.  390005. 

330166,  390113,  360125.  390122. 
390183,  390019.  390185,  390054.  390261.  390242. 

390133.  390263,  390197,  390049. 
390245,  390081.  390149,  390139,  390135,  390223. 

390047.  390215.  390111.  390156. 
390242.  390261.  390133.  390049,  390263.  390035. 

390162.  390057.  310060.  390019. 
390009,  390193.  390063,  390040,  390005,  360042. 

390113.  330166,  390122.  360125. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  index 

390199  

0.8550 

390200  

0.9802 

390201  

0.9784 

390203  

1.0538 

390204  

1.0933 

390205  

1.2217 

390206  

0.9723 

390209  

0.8187 

390211  

0.9431 

390213  

0.8354 

390215  

1.1588 

390217  

0.9591 
0.9360 

390219  

390220  

1.0576 
1.0778 
1.2116 

390222  

390223  

390224  

0.8635 

390225  

0.9289 

390226  

1.2125 

390228  

1.0075 

390229  

1.0199 

390231  

1.0683 

390232  

0.9836 

390233  

0.9199 

390235  

1.1561 

390236  

0.8748 

390237  

0.8785 

390238  

1.0268 

390242  

0.9858 

390244  

0.8452 

390245  

1.0809 

390246  

0.7709 

390247  

1.0855 

390249  

0.8953 

390252  

0.9099 

390256  

0.9734 

Provider  name 


PUNXSUTAWNEY  AREA  HOSPITAL  

COLUMBIA  HOSPITAL 

POCONO  MEDICAL  CENTER 

DOYLESTOWN  HOSPITAL  

NAZARETH  HOSPITAL 

METHODIST  HOSPITAL 

COMMUNITY  GENERAL  OSTEOPATHIC  HOSPITAL  . 

FULTON  COUNTY  MEDICAL  CENTER 

SHARON  REGIONAL  HEALTH  SYSTEM  

TROY  COMMUNITY  HOSPITAL  INC  

HAVERFORD  GENERAL  HOSPITAL 

FRICK  COMMUNITY  HEALTH  CENTER  

LATROBE  AREA  HOSPITAL 

SOUTHERN  CHESTER  COUNTY  MEDICAL  CENTER 

RIDDLE  MEMORIAL  HOSPITAL  

PRESBYTERIAN— UNIV  OF  PA  MEDICAL  CENTER  .. 

BARNES  KASSON  COUNTY  HOSPITAL  

EPHRATA  COMMUNITY  HOSPITAL  

PENNSYLVANIA  HOSPITAL  

ST  CLAIR  MEMORIAL  HOSPITAL 

MONTEFIORE  HOSPITAL 

ABINGTON  MEMORIAL  HOSPITAL 

HYMAN  S  CAPLAN  PAV/GOOD  SAM  HOSPITAL  

HANOVER  GENERAL  HOSPITAL 

EPISCOPAL  HOSPITAL 

MEMORIAL  HOSPITAL  INC  

MERCY  HOSPITAL 

PODIATRY  HOSPITAL  OF  PITTSBURGH 

ALLENTOWN  OSTEOPATHIC  HOSPITAL  

BUCKTAIL  MEDICAL  CENTER  

HOSP  OF  THE  PHILA  COLLEGE  OF  OSTEOPATHY  . 

CHARLES  COLE  MEMORIAL  HOSPITAL  

HOSPITAL  OF  THE  HOME  FOR  THE  JEWISH  AGED 

MONTROSE  GENERAL  HOSPITAL  INC  

WESTMORELAND-MC  GINNIS  HOSPITAL 

HERSHEY  MEDICAL  CTR— UNIVERSITY  HOSPITAL 


Nearest  neighbors  In  proxinnlty  order 


390086.  390191,  390130,  390173,  390052.  390093, 

390163,  390161,  390187,  390154. 
390061.  390100.  390068,  390101.  390046,  390225. 

390256.  390232.  390066,  390206. 
390019,  310115,  310060,  310028,  390162.  390263, 

390049,  390194,  390133,  310067. 
390012.  390260.  390057,  390258,  390231,  390035. 

390097,  390116,  390272,  390007. 
390080,  390021,  390083,  390115,  390007.  390097 

390142.  390247,  390126. 
390022.  390277.  390170.  390226.  390174,  390111. 

390059.  390051.  390223.  310014. 

390067,  390004,  390098,  390256,  390014.  390058. 
390232,  390066,  390101,  390046. 

390151.  390117.  510027.  390138.  210001,  510008. 

390062.  390065.  390056,  210025. 
390165,  360141,  390178,  360126,  360064.  360141, 

360161.  390016,  360055,  360021. 
390189,  390236,  390079.  330108.  330090,  390043, 

330277,  390270,  390075,  330062. 
390156,  390081,  390223,  390155.  390111.  390167. 

390195.  390022,  390205,  390170. 
390145,  390219,  390103,  390010,  390252,  390184. 

390147.  390002.  390267,  390041. 
390145.  390103.  390010,  390252,  390217.  390267. 

390002.  390011.  390110.  390060. 
080003.  390076.  080001.  210032.  390179,  080005. 

390222,  390148,  390180,  210006. 
390155,  390180,  390148,  390167.  390081.  390215. 

390156,  390139,  390153,  390179. 
390111.  390170.  390024,  390051.  390174.  390226. 

390059.  390022.  390132. 
390249.  330394,  330121.  330011.  330016.  390092. 

390125.390109.390192. 

390068,  390100,  390061,  390232,  390066,  390044. 
390096,  390158,  390200. 

390174,  390059,  390170.  390051,  390277.  390024. 

390022,  390132,  390205,  390111. 
390131,  390028,  390262,  390136.  390050.  390114. 

390229.  390157.  390143.  390164. 
390143.  390164,  390114,  390262,  390028,  390131. 

390055.  390090,  390029,  390238. 
390097,  390007.  390080,  390260,  390021,  390026, 

390204,  390088,  390142.  390083. 
390066.  390256,  390225,  390206,  390100,  390061, 

390068,  390200,  390044. 
390065,  390046.  210033,  390101,  390014,  390200. 

390138.  390058,  390098,  390004. 
390025,  390023,  390126.  390027.  390132.  390024. 

390059.390051. 
390189.  390079.  390213.  330108.  330090.  390249. 

390192,  330394,  330011,  330277. 
390119,  390001,  390095,  390109,  390092,  390064, 

390137,  390192,  390169,  390125. 
390055,  390090,  390029,  390164,  390143,  390229, 

390172,  390114,  390102.  390262. 
390261,  390133,  390197,  390049,  390263.  390035. 

390162,  310060,  390019,  390057. 
390071,  390106.  390246.  390045.  390268.  390043. 

390075.  390187,  390052.  390154. 
390149.  390135.  390047.  390195.  390027.  390223. 

390088,  390024,  390247. 
330096,  330103,  330155,  390118,  330039,  390244. 

390043,  390154,  390104,  390161. 
390142,  390088,  390027,  390047,  390021,  390083. 

390235,  390135,  390126. 

330394,  330011,  390224,  390192,  390092.  390109 

390236,  390095.  390237,  390119. 

390219,  390217,  390110,  390060.  390011.  390145. 

390112,  390039,  390103,  390010. 
390206,  390067.  390004.  390098.  390232.  390066. 

390014.  390200.  390101.  390046. 
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Appenchx  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 
3002S8  

390260  

390261  

390262  

390263  

390265  

390266  

390267  

390268  

390270  

390272  

390277  

410001  

410002  

410004  

410005  

410006  

410007  

410008  

410009  

410010  

410011  

410012 

410013  

420002  

420004  

420005  

420006  

420007  

420009  

420010  

420011  

420014  

420015  

420016  

420018  


Wage  Index 


1.0501 

1.0458 

0.9858 

1.0243 

0.9658 

0.9881 

0.8719 

1.0355 

0.8944 

0.8843 

1.0835 

1.1980 

1.0703 

1.0580 

1.0703 

1.0703 

1.0651 

1.0703 

1.0588 

1.0593 

1.0703 

1.0652 

1.0703 

1.1275 

0.9775 

0.8716 

0.8145 

0.8716 

0.8592 

0.8718 

0.8186 

0.8889 

0.8645 

0.9009 

0.9701 

0.8600 


Provider  name 


ST  MARY  HOSPITAL  „ 

WARMINSTER  GENERAL  HOSPITAL 

LEHIGH  VALLEY  HOSRTAL  CENTER 

CENTRAL  MEDICAL  CENTER  HOSPITAL 

MUHLENBERG  HOSPITAL  CENTER  

JEFFERSON  HOSPITAL 

UNITED  COMMUNITY  HOSPITAL 

FORBES  REGIONAL  HEALTH  CENTER 

CENTRE  COMMUNITY  HOSPITAL 

GEISINGER  WYOMING  VALLEY  MEDICAL  CENTER 

VALLEY  FORGE  MED  CENTER  &  HOSPITAL  

MT  SINAI  HOSPITAL  

MEMORIAL  HOSPITAL  OF  RHODE  ISLAND  

CRANSTON  GENERAL  HOSPITAL 

ROGER  WILLIAMS  GENERAL  HOSPITAL 

ST  JOSEPHS  HOSPITAL  

NEWPORT  HOSPITAL  

RHODE  ISLAND  HOSPITAL 

SOUTH  COUNTY  HOSPITAL  INC  

KENT  COUNTY  MEMORIAL  HOSPITAL  „ , 

WOMEN  AND  INFANTS  HOSPITAL  

LANDMARK  MEDICAL  CENTER  INC  

MIRIAM  HOSPITAL 

WESTERLY  HOSPITAL  _ 

PIEDMONT  MEDICAL  CENTER 

MEDICAL  UNIVERSITY  HOSPITAL  

ST  EUGENE  COMMUNITY  HOSPITAL  

CHARLESTON  MEMORIAL  HOSPITAL 

SPARTANBURG  REGIONAL  MEDICAL  CENTER  

OCONEE  MEMORIAL  HOSPITAL 

BYERLY  HOSPTTAL 

CANNON  MEMORIAL  HOSPITAL 

FAIRRELD  MEMORIAL  HOSPITAL  

BAPTIST  MEDICAL  CENTER— EASLEY 

BARNWEa  REGIONAL  HOSPITAL  

RICHLAND  MEMORIAL  HOSPITAL 


Nearest  nelghtx>rs  in  proximity  order 


310044,  390260,  390070,  390069.  310092,  310021 

390115,390097,  390231,  310061. 
390231.  390097,  390007,  390258.  390080.  390203. 

390204,  390115,  390021,  390026. 
390242,  390133,  390197,  390049,  390263.  390035 

390162,  310060,  390019,  390057. 
390028,  390131,  390229,  390143,  390114.  390164 

390050,  390136.  390090,  390055. 
390049,  390133,  390261.  390242,  390197.  390162 

310060,  390035,  390019,  390057. 
390002,  390147,  390128,  390228.  390131,  390114 

390028,  390229.  390143,  390164. 
390016,  390017.  390165,  390091,  390211,  390166 

390178,  390168,  390008,  390171. 
390128,  390172,  390002,  390102,  390238,  390018 

390055,390090,390164,390114. 
390187,  390048,  390152.  390056,  390071,  390052. 

390073,  390121,  390244,  390106. 
390078,  390075,  390045.  390013.  390006,  390106. 

390003,  390084,  390072. 
390108,  390116,  390159,  390012,  390127,  390026 

390153,390139.390135,390231. 
390022.  390205,  390226,  390174,  390170,  390059. 

310014,  390051,  310022,  390111. 
410012.  410004,  410007,  410010,  410005,  410002. 

220008,  410011,  410009. 

410005,  410010.  410007.  410004.  410012,  410009 
410001.  220020,  220008,  220055. 

410010.  410005.  410007.  410012,  410001.  410002. 

410009,  220008,410011. 
410010,  410007.  410004.  410002,  410012.  410001, 

410009,220008,410011. 
410008,  220020,  410009,  220055,  220021,  410002, 

410005,  410010,  410007,  410004. 
410010,  410005,  410004.  410002,  410012,  410001 

410009,220008,410011. 

410006,  410013.  410009,  220020,  410002.  220055, 
410005.  410010,  410007,  410004. 

410002,  410005,  410010.  410007,  410004,  410012 
410001,  220020.  220055,  410006. 

410007,  410005.  410004.  410002,  410012.  410001, 
410009,  220008,  410011. 

220090,  410001,  220079,  220008,  410012.  410004, 

410007,  410010,410005. 
410001.  410004,  410007.  410010,  410005.  410002, 

220008,410009,410011. 
070007.  410008,  070024.  410006,  410009,  330088, 

070021,  410002,  410005,  410010. 
420032.  340113,  420019,  340009,  340153.  340098. 

340053,  420036,  340032,  340037. 
420065,  420087,  420006,  420088,  420089.  420079, 

420030.  420067. 

420055,  420042,  420054,  340050,  420051,  420057, 
340008,  420044,  420040,  420062. 

420087.  420004,  420065,  420088,  420089,  420079, 

420030,  420067. 
420076,  420083.  420033,  420022,  420043.  420037. 

420039,  340018,  340104,  420029. 
420011,  110032.  420027.  420015.  110056,  110059, 

110140,  340146,  110041,  420078. 
420057.  420028,  420040,  420051.  420044.  420062. 

420054,  420048,  420070.  420005. 
420015.  420081,  420023,  420029,  420078.  420009, 

420037,  420033,  420027,  340088. 
420084,  420019,  420018,  420026,  420053,  420073. 

420086,  420048,  420036,  420039. 
420011,  420023,  420029,  420078,  420081,  420037. 

420033,  420009,  420027.  420022. 

420056,  420031.  420068,  420082.  420072.  110162, 
110028,  110034,  110039,  110113. 

420026,  420086,  420073,  420084,  420014,  420048, 
420053,  420070,  420068,  420028. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


ProvWer  No. 

Wage  index 

420019  

0.8059 

420020  

0.8887 

420022  

0.9038 

420023  

0.9130 

420026  

0.8600 

420027  

0.8906 

420028  

0.8050 

420029  

0.9130 

420030  

0.8619 

420031  

0.7367 

420032  

0.9824 

420033  

0.9168 

420035  

0.8000 

420036  

0.9655 

420037' 

0.9168 

420038  

0.8230 

420039  

0.8126 

420040  

0.8081 

420042  

0.7898 

420043  

0.8507 

420044  

0.8081 

420048  

0.8635 

420049  

0.7670 

420051  

0.8081 

420053  

0.8495 

420054  

0.8253 

420055  

0.8088 

420056  

0.9713 

420057  

0.8205 

420059  

0.8136 

420061  

0.7524 

420062 

0.8310 

420064  

0.8046 

420065  

0.8716 

420066  

0.8036 

420067  

0.8089 

Provider  name 


Nearest  neighbors  in  proximity  order 


CHESTER  COUNTY  HOSPITAL 

GEORGETOWN  MEMORIAL  HOSPITAL 

B  J  WORKMAN  MEMORIAL  HOSPITAL 

ST  FRANCIS  HOSPITAL  

PROVIDENCE  HOSPITAL  

ANDERSON  MEMORIAL  HOSPITAL 

LEE  COUNTY  MEMORIAL  HOSPITAL  

GREENVILLE  GENERAL  HOSPITAL 

COLLETON  REGIONAL  HOSPITAL 

ALLENDALE  COUNTY  HOSPITAL 

DIVINE  SAVIOUR  HOSPITAL  

ALLEN  BENNETT  MEMORIAL  HOSPITAL 

WHITTEN  CENTER  HOSPITAL  

ELLIOTT  WHITE  SPRINGS  MEMORIAL  HOSPITAL 

HILLCREST  HOSPITAL 

LAURENS  COUNTY  HOSPITAL  

WALLACE  THOMSON  HOSPITAL  

FLORENCE  GENERAL  HOSPITAL 

MULLINS  HOSPITAL  

UPSTATE  CAROLINA  MEDICAL  CENTER  

BRUCE  HOSPITAL  

KERSHAW  COUNTY  MEMORIAL  HOSPITAL 

CONWAY  HOSPITAL  INC  

MCLEOD  REGIONAL  MEDICAL  CENTER  

NEWBERRY  COUNTY  MEMORIAL  HOSPITAL  

MARLBORO  PARK  HOSPITAL  

MARION  MEMORIAL  HOSPITAL  

BAMBERG  COUNTY  MEMORIAL  HOSPITAL 

WILSON  CLINIC  &  HOSPITAL  .„ 

WILLIAMSBURG  COUNTY  MEMORIAL  HOSPITAL 

ABBEVILLE  COUNTY  MEMORIAL  HOSPITAL 

CHESTERRELD  GENERAL  HOSPITAL  

LORIS  COMMUNITY  HOSPITAL 

ST  FRANCIS  XAVIER  HOSPITAL 

LOWER  FLORENCE  COUNTY  HOSPITAL  

BEAUFORT  COUNTY  MEMORIAL  HOSPITAL  


420036.  420002,  420039.  420032, 
420043,  420035,  420038,  340130 

420049.  420059.  420064,  420085 
420089.  420069. 

420037.  420007,  420076,  420083, 
420039.  420029,  420023.  420038 

420029.  420078,  420015,  420037, 

42001 1 .  420022.  420007.  420076 
420086,  420018.  420073,  420084, 

420070,  420053,  420068.  420028 
110059,  420009.  420015.  420078, 

420011,  420037.  420061,  110027 
420010,  420048.  420057.  420070, 

420051,  420066,  420084,  420062. 
420023,  420078,  420037,  420015 

420011,  420022.  420007,  420076, 
420072,  420031,  420079,  420056, 

420006.  420087,  420004,  420065, 
420072,  420016,  110152,  420056 

110141,  110113.  420068.  110156 
420002,  340037.  420043.  340032 

340009,  340153,  340053,  340098 
420081,  420029.  420037.  420023 

420076.  420083.  420022.  420015 

420038.  420053,  420039,  420022 
420061,  420019,  420007,  420014 

420019,  420002,  340130,  420014, 

340113,  340098,  340153,  340009 
420078,  420029,  420023,  420022 

420015,  420007,  420076.  420083 
420035,  420053,  420022,  420039 

420061,  420007.  420076.  420083 
420022,  420035,  420019,  420038 

420076,  420043,  420032.  420053 
420044,  420051.  420057.  420055 

420028.  420042,  420005.  420054 
420055,  420005,  420051,  420044 

420049,  340068.  420057.  340050 
340104,  340021,  420083,  340037, 

420032,  340013.  420039,  340032 
420040.  420051,  420057.  420055, 

420028,  420042,  420005,  420054, 
420028.  420084,  420070,  420014 

420010,  420086,  420073,  420036 
420064.  420085.  420042,  420055 

340068,  340158,  420059,  420044 
420040,  420044.  420057.  420055 

420028,  420042.  420005.  420054 
420035.  420038,  420014.  420071 

420018,  420084.  420086,  420026 
420062,  340008,  340106,  420005 

420010,420051.420040.420044 
420042,  420005,  420051,  420044, 

420066,  420064,  420049,  420054 
420068,  420016,  420031.  420030, 

110028.  420069,  110162.  110034 
420051,  420040,  420044,  420010, 

420055,  420005,  420062,  420066 
420066.  420069,  420070,  420020, 

420051,  420064,  420049,  420055 
420071.  110026,  420027,  110059 

420075,  110114,  110027,  420053 
420054,  340106,  340035,  340084, 

420057.  420005,  420051,  420040, 
420049,  420085,  420042,  420055 

340068,  420059,  420044,  420051 
420004,  420087,  420006,  420088 

420030,  420067. 
420059,  420044,  420040,  420051 

420070,  420057.  420064,  420042 
420074,  420080,  110156,  110043, 

420030,  420072,  420006,  420087 


420014, 
420066. 
420033. 
420081. 
420014. 
420023, 
420040, 
420081, 
420074, 
420030. 
420019, 
420078. 
420071, 
420032, 
420033, 
420071, 
420083, 
420010. 
420064. 
420076, 
420010, 
420026, 
420020, 
420010, 
420039, 
340035, 
420040, 
420072, 
420028, 
420044, 
420038, 
340008, 
420066, 
420089. 
420069, 
110024, 


420053. 
420079. 
420078, 
420033, 
420048, 
420029, 
420044, 
420033, 
420067. 
420074, 
340113. 
420007. 
420037, 
420048, 
420081, 
420037, 
420007, 
420066, 
420040, 
420007, 
420066. 
420018, 
420066, 
420066, 
420073, 
420057, 
420057. 
420082, 
420054, 
420040, 
420035, 
420010, 
420020, 
420079. 
420055, 
110036. 
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Provider  No. 


420068 
420069 
420070 
420071 
420072 
420073 
420074 
420075 
420076 
420078 
420079 
420080 
420081 

420082  . 

420083  . 

420084  , 

420085  . 

420086  . 

420087  . 

420088  . 

420089  . 

430004  . 

430005  . 

430007  . 

430008  . 

430009  . 

430010  . 

430011  . 

430012  . 

430013  . 

430014  . 

430015  .. 

430016  ., 

430017  ., 

430018  .. 

430022  .. 

430023  .. 

430024  .. 

430025  .. 

430026  .. 


APPENDIX  F.~PROPAC  Proposed  Nearest  Neighbor  Wage  INDEX-Continued 


Wage  index 


0.8619 

0.8254 

0.8213 

0.7535 

0.7140 

0.8671 

0.8168 

0.9781 

0.8592 

0.8846 

0.8701 

0.8063 

0.9150 

0.9843 

0.8592 

0.8600 

0.7603 

0.8600 

0.8716 

0.8716 

0.8716 

0.7744 
0.6572 

0.8474 

0.6318 

0.6961 
0.6763 

0.7129 
0.6699 

0.7116 

0.7184 
0.8174 
0.8565 

0.7180 

0.7188 
0.7356 

0.8520 

0.7173 
0.7558 
0.6863 


Provider  name 


REGIONAL  MED  CTR  OF  ORANGEBURG  &  CAL- 
HOUN 

CLAREDON  MEMORIAL  HOSPITAL  


TUOMEY  REGIONAL  MEDICAL  CENTER  

SELF  MEMORIAL  HOSPITAL  

HAMPTON  GENERAL  HOSPITAL  

LEXINGTON  MEDICAL  CENTER 

LOW  COUNTRY  GENERAL  HOSPITAL 

EDGERELD  COUNTY  HOSPITAL 

AMI  DOCTORS  MEMORIAL  HOSPITAL 

GREENVILLE  MEMORIAL  MEDICAL  CENTER 

TRIDENT  REGIONAL  MEDICAL  CENTER  

HILTON  HEAD  HOSPITAL  

NORTH  GREENVILLE  HOSPITAL  , 

HCA  AIKEN  REGIONAL  MEDICAL  CENTERS  ., 

MARY  BLACK  MEMORIAL  HOSPITAL 

EDWARD  A  RONDEAU  GENERAL  HOSPITAL  , 

GRAND  STRAND  GENERAL  HOSPITAL  

BAPTIST  MEDICAL  CENTER  >T  COLUMBIA  ... 

ROPER  HOSPITAL 

BAKER  HOSPITAL 

AMI  EAST  COOPER  COMMUNITY  HOSPITAL  . 


NORTHERN  HILLS  GENERAL  HOSPITAL 
PRAIRIE  LAKES  HOSPITAL 


MADISON  COMMUNITY  HOSPITAL 
BROOKINGS  HOSPITAL 


BELLE  FOURCHE  HEALTH  CARE  CENTER 
ST  BERNARDS  PROVIDENCE  HOSPITAL  ... 


HURON  REGIONAL  MEDICAL  CENTER 
SACRED  HEART  HOSPITAL  


ST  JOSEPHS  HOSPITAL 


ST  LUKES  MIDLAND  REGIONAL  MEDICAL  CENTER 

ST  MARYS  HOSPITAL 

MCKENNAN  HOSPITAL  


METHODIST  HOSPITAL , 


MID-DAKOTA  HOSRTAL  

MARSHAa  COUNTY  MEMORIAL  HOSPITAL 


DELL  RAPIDS  COMMUNITY  HOSPITAL 


DESMET  MEMORIAL  HOSPITAL  

FAULK  COUNTY  MEMORIAL  HOSPITAL  

PLATTE  COMMUNITY  MEMORIAL  HOSPITAL 


Nearest  neighbors  in  proxirrtty  order 


420056,  420016,  420069.  420086,  420026,  420073 

420018,  420070,  420030,  420084. 
420070.  420059,  420066.  420068.  420028.  420044 

420040,  420051 ,  420048.  420026. 
420069.  420028,  420048.  420066.  420059.  420084 

420026.  420040,  420044,  420051. 
420061.  420038,  420035,  420053.  420075.  420027 

110026.  110059.  420022,  110114. 
420031,  420030,  420074.  110152.  420016,  420056 

420067.110156,110141.110075. 
420086.  420018.  420026.  420084.  420014.  420053 

420048.  420068,  420070,  420082. 
420067.  110156.  420080,  420072,  110043.  110024 

110036.  420030,  420031,  110152. 
420082.  110028.  110034.  110177,  110039.  110162 

420071.420061.  110111.420053. 
420007.  420083,  420033.  420022.  420043.  420037. 

420039,  340018,  340104.  420029. 
420023.  420029,  420037,  420015,  420081  420033 

42001 1 ,  420022,  420027,  420007. 
420004,  420065.  420006,  420087.  420088,  420089 

420030.  420020.  420059.  420069. 
420067.  110043.  110024.  110036.  420074.  110156 

110063.420072. 
420023.  420029.  420033,  420078.  420015.  420011. 

420037,  340018,  340088.  340017. 
110028,  420075,  110034,  110039,  110162.  110177 

420016,  420056,  110111.  420073. 
420076.  420007,  420043.  420033.  420022.  420037 

340104.  420039,  340018.  420029. 
420018.  420026.  420086.  420073,  420014,  420048. 

420070,  420053,  420028.  420068. 
420049,  420064,  340158.  420020.  420042.  340121. 

340068,  420055,  420066. 
420026,  420018,  420073,  420084.  420014,  420048 

420053,  420070,  420068.  420028. 
420006,  420004,  420065,  420088,  420089,  420079 

420030,  420067. 
420065,  420087.  420006,  420004,  420089,  420079 

420030,  420067. 
420088.  420065,  420004,  420087.  420006.  420079 

420030,  420067,  420020. 
430048,  430028,  430077.  530031.  530003.  430051. 

430065.  430088,  430010,  430038.  430024.  240111. 
240077.  240099,  430008,  240143. 

430023,  430041,  430008,  430024.  240123.  430027. 

430016,  430088,  240099,  430013. 
430041,  430088,  240099.  430007.  240184.  240123. 

240145.  430065,  430023.  240077. 
350023. 
240111.  240065,  240143.  240116.  430065.  240108. 

430005,  430064,  240077,  240112. 

430066.  430024.  430034.  430031.  430013,  430017. 
430037.  430029,  430073,  430057,  430036,  280066 

280046,  280041,  430039,  430049. 
430017,  430033,  430066,  430039.  430036.  430073. 

43001 1,  430049,  430026,  430007. 
350065,  430034,  430022,  430025.  430038. 
NO  PROVIDER  WITHIN  50  MILES. 
430027.  430054,  430023.  240128.  160051.  430057. 

160145.  240123,  430041,  430036. 
430013,  430033,  430039,  430066,  430036,  430073 

430026,  430049,  43001 1 ,  430037. 
430026.  430043,  430047.  430066.  430087, 
350012.  430038.  430064,  350065,  430014.  350041. 

350032. 
430041.  430027,  240123.  430016.  430007.  240128 

430008,  430054.  160051.  240127. 
430011.  430007.  430088.  430008,  430005,  430065. 
430034.  430042.  430060.  430031,  430079,  430014. 
430087.  430047.  430039,  430049,  430018,  430033. 

280025.  430017.  430013.  430043. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wa6e  Index— Continued 


Provider  No. 

Wag*  index 

430027  

0.8565 

430028  

430029  

0.7693 
0.8026 

430031  

0.7723 
0.7265 

430033  

430034  

430036  

0.7414 
0.8490 

430037  

0.6902 

430038  

430039  

0.7223 
0.7265 

430040  

430041  

0.6658 
0.8493 

430042  

430043  

430044  

430047  

430048  

430049  

0.7628 
0.6637 
0.7661 
0.6O48 
0.7744 
0.7265 

430051 

430054  

0.7696 
0.8511 

430056  

430057  

0.4856 
0.8468 

430060  

0.7628 
0.7441 

430062  

430064  

06634 

430065  

•  0.6726 

430066  

0.7153 
0.7265 

430073  

430076  

0.7557 
0.7610 
0.7441 
0.7708 
0.5970 

430077  

430079  

430060  

430087  

430088  

0.6673 

440001  „... 

0.8125 

440002  „.„ 

0.7710 

440003  

0.8927 

440006  

0.9191 

440007  

0.7648 

440008  

0.7756 

440009  

0.6484 

440010 

0.7573 

440011  

0.9269 
0.8419 

440012  

440014  

0.7776 

Provider  name 


SKXJX  VALLEY  HOSPfTAL 


STURGIS  COMMUNITY  HEALTH  CARE  CENTER 
DAKOTA  HOSPITAL  


HAND  COUNTY  MEMORIAL  HOSPITAL 
ST  BENEDICT  HOSPITAL 


COMMUNITY  MEMORIAL  HOSPITAL 
FREEMAN  COMMUNITY  HOSPITAL  .. 


ST  MICHAELS  HOSPITAL 


LAKE  AREA  HOSPITAL 

DOUGLAS  COUNTY  MEMORIAL  HOSPITAL 


MOBRIOGE  REGIONAL  HOSPITAL  ... 
FLANDREAU  MUNIOPAL  HOSPITAL 


GETTYSBURG  MEMORIAL  HOSPITAL 

BAPTIST  HOSPITAL 

SOUTHERN  HILLS  GENERAL  HOSPITAL 

GREGORY  COMMUNITY  HOSPITAL  

LOOKOUT  MEMORIAL  HOSPITAL 

COMMUNITY  MEMORIAL  HOSPITAL  


CUSTER  COMMUNITY  HOSPITAL 

CANTON-INWOOO  MEMORIAL  HOSPITAL 


HANS  P  PETERSON  MEMORIAL  HOSPITAL 
PIONEER  MEMORIAL  HOSPITAL  


HOLY  INFANT  HOSPITAL 

EUREKA  COMMUNITY  HOSPITAL 


COTEAU  DES  PRAIRIES  HOSPITAL  

DEUEL  COUNTY  MEMORIAL  HOSPITAL 


WESKOTA  MEMORIAL  MEDICAL  CENTER  

LANDMANNvWJNGMAN  MEMORIAL  HOSPITAL 


BENNETT  COUNTY  COMMUNITY  HOSPITAL 

RAPID  CITY  REGIONAL  HOSPITAL 

BOWDLE  HOSPITAL  

nVE  COUNTIES  HOSPITAL  

COMMUNITY  MEMORIAL  HOSPITAL  


ESTELLINE  COMMUNITY  HOSPITAL  

UNICOI  COUNTY  MEMORIAL  HOSPITAL  

JACKSON-MADISON  COUNTY  GENERAL  HOSPITAL 

SUMNER  MEMORIAL  HOSPITAL 

NASHVILLE  MEMORIAL  HOSPITAL 

COFFEE  MEDK>L  CENTER  

METHODIST  HOSPITAL  OF  LEXINGTON  

CUMBERLAND  MEDICAL  CENTER  

WAYNE  COUNTY  GENERAL  HOSPITAL 

BLOUNT  MEMORIAL  HOSPITAL 

BRISTOL  REGK)NAL  MEDICAL  CENTER  

HICKMAN  COUNTY  HOSPITAL 


Nearest  neighbors  In  proximity  order 


430016,  430054,  430023.  240128.  160051.  430057. 

160145.  430036.  430041.  240123. 
430004.  430048.  430077.  530031. 
43001Z  160134.  430057.  160146.  160153.  160140. 

280115,  430054,  160109,  160145. 
430034.  430025,  430066.  43001 1 . 
430039,  430017,  430073.  430013.  430049,  430036, 

430037,  430026,  280025,  430012. 
430025,  430031,  430011,  430014. 
430073,  430057,  430033.  430037,  430012,  430027, 

430016,  430013,  430017.  430039. 

430073.  430049.  430039.  430012.  430033.  280025, 
430036,  280046,  430057,  280041. 

430064,  430022,  430005,  430010.  430014. 

430049.  430033.  430037.  430073.  280025,  430026, 

430017.  430013.  430036,  430012. 
430060.  430079,  430042,  430062. 

240123.  430023,  430008.  430007.  240145,  240099, 

240128,  240184,  430016,  430027. 
430060,  430079.  430025.  430062.  430040. 
430047.  430087,  430018,  280094.  430026. 
430051.  530003,  430077,  280048. 

430087,  430043.  430026.  430018,  280098. 
430004.  430028.  530031.  430077.  530003. 

430039.  280025.  430037,  430033.  430073,  430026, 

430017.  430012,  430036.  430013. 
430044,  530003,  430077,  430004. 
160145,  430016,  430027,  160051,  160134,  160109, 

430057,  240128,  160074.  160126. 
NO  PROVIDER  WITHIN  50  MILES. 

430036,  430012,  430054,  430029,  430027,  430016, 
430073,  160134,  160145,  430037. 

430042,  430079,  430025,  430062,  430040. 

350049.  430079.  350051.  430042.  430060.  430040. 

350068. 
240112.  350032,  240065,  430038.  430022,  430010 

240111.240029. 

430088,  240077,  240099.  430005.  240184.  240143, 
430008,  240108,  430010.  240111. 

430011,  430017,  430013.  430031.  430018,  430026. 

430037.  430036.  430033.  430039.  430012.  430049. 
430057,  430017.  430013.  280025. 

280075. 

430028,  430051,  430004,  430048,  430044,  530003. 
430042.  430060,  430062,  430025.  430040.  350049. 
350061.350044. 

430047.  430026.  430043,  430018.  280098.  280025. 
280092,  430049. 

430065,  430008,  240099,  430005,  240077.  240184. 
430024,  430041.  430007,  240145. 

440063,  440105.  440184.  440018,  440025.  440050. 

340011.  340080,  340006,  440176. 
440189.  440115.  440174,  440060,  440008,  440047. 

440177,  440181,  440016. 
440194.  440095.  440196,  440136.  440135,  440193, 

440006,  440150,  440026,  440078. 
440135,  440026,  440111,  440069,  440039,  440150 

440133,  440082,  440194. 
440203,  440144,  440058,  440137,  440151,  440038, 

440200,  440053,  440102,  440090. 
440070,  440189,  440002,  440060,  440016,  440115. 

440040,  440109,  440145,  440182. 
440022,  440192,  440031.  440157,  440059.  440023. 

440083,  440187,  440084.  440110. 
440160.  440040.  440175,  440109.  440070.  010123. 

440014.  010006,  010136.  440020. 
440015.  440173.  440019,  440125,  440146.  440120. 

440110,440081,440034. 
490053,  440176,  440017,  440018,  440184.  440105. 

440063,  490002,  490001 ,  490027. 
440160.  440046,  440040,  440073.  440100.  440029. 

440070.  440010,  440145.  440149. 
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Provider  No, 

440015 

440016  

440017  

440018  

440019  

440020  

440022  

440023  

440024  

440025  

440026  

440029  

440030  

440031  

440032  

440033  

440034  

440035  

440038  

440039  

440040  

440041  

440046  

440047  

440048  

440049  

440050  

440051  

440052  

440053  

440054  

440056  

440057  

440058  

440059  

440060  


APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  INDEX—Continued 


Wage  Index 


0.9269 

0.6620 

0.8404 

0.8345 

0.9217 

0.7841 

0.7943 

0.7645 

0.9063 

0.8187 

0.9260 

0.9303 

0.7946 

0.9085 

0.7998 

0.9367 

0.9234 

0.8322 

0.7797 

0.9327 

0.7733 

0.8154 

0.9121 

0.7784 

0.8538 

0.857* 

0.8187 

0.7390 

0.7961 

0.9075 

0.7671 

0.9158 

0.7361 

0.7468 

0.6423 

0.7775 


Provider  name 


UNIVERSITY  OF  TENNESSEE  MEM  HOSPITAL  

BAPTIST  MEMORIAL  HOSPITAL— HUNTINGDON  . 
HOLSTON  VALLEY  HOSPITAL  MEDICAL  CENTER 

SYCAMORE  SHOALS  HOSRTAL  

EAST  TENNESSEE  BAPTIST  HOSPITAL  


HILLSIDE  HOSPITAL 


BAPTIST  HOSPITAL  OF  ROANE  COUNTY 


RHEA  MEDICAL  CENTER 


BRADLEY  MEMORIAL  HOSPITAL 


LAUGHLIN  HOSPITAL 


EDQERELD  HOSPITAL 


WILLIAMSON  MEDICAL  CENTER 


MORRISTOWN-HAMBLEN  HOSPITAL 
HARRIMAN  CITY  HOSPITAL  


HAWKINS  COUNTY  MEMORIAL  HOSPITAL 


LAFOLLETTE  MEDICAL  CENTER 


METHODIST  MEDICAL  CENTER  OF  OAK  RIDGE 
CLARKSVILLE  MEMORIAL  HOSPITAL  


WARREN  REGIONAL  HOSPITAL 


VANDERBILT  UNIVERSITY  MEDICAL  CENTER 


PERRY  MEMORIAL  HOSPITAL 


COPPER  BASIN  MEDICAL  CENTER 

GOODLARK  MEDICAL  CENTER  

GIBSON  GENERAL  HOSPITAL  


BAPTIST  MEMORIAL  HOSPITAL 


METHODIST  HOSPITALS  OF  MEMPHIS 


TAKOMA  ADVENTIST  HOSPITAL 


MCNAIRY  COUNTY  GENERAL  HOSPITAL 
SCOTT  COUNTY  HOSPITAL  


MIDDLE  TENNESSEE  MEDICAL  CENTER  INC 


WOODS  MEMORIAL  HOSPITAL 


JEFFERSON  COUNTY  MEMORIAL  HOSPITAL 


CLAIBORNE  COUNTY  HOSPITAL 


METHODIST  HOSPITAL  OF  MID  TENNESSEE 
COOKVILLE  GENERAL  HOSPITAL  


CITY  OF  MILAN  HOSPITAL 


Nearest  neighbors  In  proximity  order 


, 010039 
440084, 

,  440146. 
440185, 


,440121. 

440153, 
,440017. 

440133. 


440125,  440019,  440120,  440146, 

440034,  440081,  440110. 
440182,  440145,  440060,  440132, 

440047,  440115.  440070,  440100. 
440176.  440184.  440012,  440063, 

490114,  440032,  490027,  490012. 
440105,  440184,  440063,  440001. 

440017.  340005.  340080,  490053. 
440125,  440015,  440120.  440146, 

440034,  440081.  440056. 
010136.  440175,  440102,  440143, 

440160.010131,440010 
440031,  440009,  440110, 

440068,440173,440157 
440157.  440068.  440074. 

440084.  440022.  440103,  440009 
440185.  440103,  440054,  440178, 

440162,  440068,  440104 
440050,  440032,  440001, 

440067,440105.440184 
440111,  440069,  440039, 

440006,  440150,  440135. 
440197.  440161,  440082.  440133. 

440039.  440026.  440150. 

440067,  440056,  440153.  440032. 
440050,  440025,  440081,  440120. 

440022,  440034,  440110,  440173, 

440146,440015,440125. 
440079,  440025,  440050.  440030, 

440017,  440176,  440057,  440056. 
440180,  440052,  180020,  440034, 

440146.  440125.  440019.  440015. 
440173,  440146,  440120,  440125, 

440019.440110.440011. 
440149,  180051,  440065,  440205, 

440046,  440006,  440039,  440069. 

440151,  440200,  440148,  440192, 
440157,440074,440144 

440069,  440133,  440082, 
440006,440197,  440150 

440070,  440160,  440010, 
440109,440145,440175 

110189,  340160,  440054, 

110050,440185,340054, 
440100.  440205.  440014, 

440039,  440133,  440082 
440177,  440060,  440115, 

440182,440061,440016 

440152.  440166,  440049, 
040042,  440049,  440183, 

440166,  440048,  440152, 

440071.440152.440048, 
440025.  440032.  440153. 

440063,  440105,  440184,  440017. 
250009,  440109,  440181,  250002. 

440002.  440008,  440189. 
440180,  440083,  440033,  180126. 

180080,  180020,  440031.  440187. 
440200,  440197,  440193,  440029, 

440148,  440111,  440203,  440026. 

440068.  440084,  440185,  440024, 
440110.  340160.  110189,  440022. 

440067.  440030,  440153,  440081, 

440019,  440125,  440015,  440146. 
180020,  440079,  440067,  440030, 

440033,  440032,  440180,  180050. 
440144,  440007,  440137.  440203. 

440102.  440090.  440074.  010061. 
440087.  440192.  440187.  440148, 

440141.  440009.  440083.  440038. 
440177.  440047.  440115.  440016, 

440002,  440008,  440061  440072. 


,440053. 
440161, 

440014. 
,  440073. 

110051. 
,440068. 

440149, 

440189, 
,  440174. 

440071, 
,440170. 

440071, 
,440166. 

440001, 


440173,  440011, 
440177.  440008. 
440105.  440018, 
440012,  440176, 
440173.  440011. 
440137,  440073, 
440034.  440023, 
440024,  440054, 
440091,  440156, 
440030,  440063. 
440082,  440161, 
440111,  440069, 
440057,  440079, 
440009,  440084, 
440067,  490012, 
440057,  440120, 
440015,  440031, 
180066,  180033, 
440203,  440007, 
440111,  440026. 
440008,  440100, 
110077,  440024, 

440029,  440161. 
440072.  440002. 
440049,  440159, 
440159,  440159, 

440030,  440067, 
250010,  250044. 
180106.  440034, 
440136.  440150. 
440041.  440023. 
440120.  440057. 
180021,  440056, 
440064,  010004 
440186,  440142, 
440189.  440182. 
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Appendjx  F.— PROPAC  Proposed  Nearest  Nekshbor  Wage  Index— Continued 


ProvktofNo. 

Wage  index 

440061  

0.7180 

440063  

0.8367 

440064  

0.6822 

440065  

0.8129 

440067  

0.7946 

440068  

0.7517 

440069  

0.9327 

440070  

0.7794 

440071  

0.8538 

440072  

0.7213 

440073 

0.8003 

440074  

0.9071 

440078  

0.7572 

440079  

0.7186 

440081  

0.9166 

440082  

0.9327 

440083  

0.6506 

440084  

0.8244 

440087  

0.6464 

440090  

0.8836 

440091  

0.8794 

440095  

0.8417 

440100  

0.6964 

440102  

0.8072 

440103  

0.8794 

440104  

0.8837 

440105  

0.8367 

440109  

0.7135 

440110  

0.9134 

440111  

0.9327 

440114  

0.7618 

440115  

0.7781 

440120  

0.9217 

440121  

0.8810 

440125  

0.9217 

440130  

0.7501 

Provider  name 


Nearest  neighbors  in  proximity  order 


HCA  VOLUffTEER  GENERAL  HOSPITAL 

JOHNSON  CITY  MEDICAL  CENTER  HOSPITAL  .. 

SOUTH  PITTSBURQ  MUNICIPAL  HOSPITAL 

JESSE  HOLMAN  JONES  HOSPITAL 

HUMANA  HOSPITAL  MORRISTOWN , 

ATHENS  COMMUNITY  HOSPITAL 

GEORGE  W  HUBBARD  HOSPITAL 

DECATUR  COUNTY  GENERAL  HOSPITAL 

ST  JOSEPH  HOSPITAL 

METHODIST  HOSPITAL  OF  DYERSBURG  

MAURY  REGIONAL  HOSPITAL  

SEQUATCHIE  GENERAL  HOSPITAL  .; 

MACON  COUNTY  GENERAL  HOSPITAL 

HANCOCK  COUNTY  HOSPITAL  

FORT  SANDERS  SEVIER  MEDICAL  CENTER 

ST  THOMAS  HOSPITAL _ 

FENTRESS  COUNTY  GENERAL  HOSPITAL 

SWEETWATER  HOSPITAL „ 

JACKSON  COUNTY  HOSPITAL  

WHITWELL  MEDICAL  CENTER 

MEMORIAL  HOSPITAL 

HIGHLAND  HOSPITAL  _ 

THREE  RIVERS  COMMUNITY  HOSPITAL „.., 

LINCOLN  COUNTY  HOSPITAL 

NORTH  PARK  HOSPITAL _, 

ERLANGER  MEDICAL  CENTER „ 

JOHNSON  CITY  SPECIALTY  HOSPITAL 

HARDIN  COUNTY  GENERAL  HOSPITAL  „.., 

FORT  SANDERS  LOUDON  MEDICAL  CENTER  .... 

METRO  NASHViaE  GENERAL  HOSPITAL  .......... 

BAPTIST  MEMORIAL  HOSPITAL  LAUDERDALE  ., 

HUMBOLDT  GENERAL  HOSPITAL  INC 

ST  MARYS  MEDICAL  CENTER  

DOWNTOWN  GENERAL  HOSPITAL „..., 

FORT  SANDERS  REGIONAL  MEDICAL  CENTER 
BAPTIST  MEMORIAL  HOSPITAL  UNION  CITY  


440130,  180117,  440182,  440177,  440047 
440060,  180116,  440016,  440072. 

440105,  440184,  440018.  440001,  440176 

440012.  440025,  440050,  340005. 
010004,  440090,  440121,  440104,  440058 

440162,  440091,  110004,  440178. 
440194.  440095,  440205,  440006,  440135 

440035,  440003,  440026,  180066. 
440030,  440056,  440057,  440153,  440032 

440050.  440025,  440081,  440120. 
440054,  440084,  440023,  440165,  440024 

440022,  440157,  440041,  440031. 
440039.  440133,  440082.  440161.  440111 

440006,440197.440150. 
440006,  440040.  440160.  440010,  440109 

440016,  440014,  440189,  440002. 
440152,  440048,  440166,  440049,  440049 

440159,  440049,  440183,  440170. 
260070,  440047,  440177,  440114,  040069 

440130,  440174,  440061,  440060. 
440143,  440014,  440029,  440160,  440020, 

440137,  440046,  440197.  440053. 

440090,  440103.  440157,  440023.  440121 
440091,  440156,  440162,  440178. 

440186,  180075.  440186,  440142,  160105 
440003,  440095.  440136,  440141. 

440032,  440057,  490012,  180050,  440030, 
180021,  180020,  440025,  440056. 

440019,  440011,  440015,  440125.  440120 
440153,  440146,  440173. 

440133,  440161,  440069.  440039.  440111 
440197.  440006,  440150. 

440187,  180106,  440052,  180126,  440141 
440059,  440009,  440087,  440031. 

440110,  440066,  440064,  440022,  440031 

440011,440173,440034. 
440059,  440141,  440186,  440187,  440142 

180105,  440196,  440148,  440192. 
440074,  440103,  440121,  440104,  440091 

440162,  440064,  440178,  110004. 
440156,  440162.  440104,  440121,  440178 

110004,  440090,  440185,  440024. 
180120,  440003,  440194,  440065,  180075 

440135,  440078,  440006,  440136. 
440145,  440149.  440046.  440014,  440132 

440040.  440182.  440070.  440205. 
440137,  440020.  440144,  440058,  440143, 

010127,  010136,  010131,  440007. 

440091,  440156,  440162,  440104,  440121 
110004,  440090,  440185,  440024. 

440121.  440156,  440162.  440091.  440178, 

440103.  440090,  440064,  440185. 
440063,  440184,  440018,  440001,  440176 

440012,  440025,  340005,  440050. 
440051,  440010.  250009,  440070,  250002 

440040,440181,010123. 
440084,  440173,  440031,  440011.  440022 

440146.440015.440068. 
440062.  440133.  440026.  440069.  440161 

440197,  440150,  440006. 

440131.  440174,  040070,  040069,  440072 
440047.  440177.  260070.  440002. 

440047.  440060,  440177,  440189,  440002 

440008,  440016,  440072,  440182. 
440125,  440019,  440015,  440146,  440173 

440011,440081,440056. 
440104,  440156,  440162,  440091,  440178 

440103,  440090,  440064.  110001. 
440019.  440015,  440120.  440146,  440173 

440034.  440081.  440056. 
180117.  440061.  180116.  440072.  440177 

440182.  260070.  440132.  440060. 


44013Z 
440017. 
440156, 
180120. 
440079, 
440110, 
440026, 
440145. 
040042. 
440115. 
440175, 
440104. 
440087, 
440067. 
440056. 
440026. 
180108. 
440023. 
440078. 
440156. 
440103. 
440196, 
440016. 
010039. 
440178. 
110004. 
440017. 
440008. 
440034, 
440039, 
440115. 
440174. 
440034. 
110004. 
440011. 
440047, 
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Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  index 

440131  

0.8452 

440132  

0.7030 

440133  

0.9327 

440135  

0.9191 

440136  

j 

0.8824 

440137  „_ 

0.7993 

440141  

0.6174 

440142  

0.7805 

440143  

0.7821 

440144  

0.7612 

440145  

0.6978 

440146  

0.9269 

440147  

08582 

440148  

0  7742 

440149  

06788 

'  40150  

0.9230 

< 40151  

0  7797 

440152  

0.8538 

440153  ..._ 

0.8237 

440156  

0.8794 

440157  

0.7157 

440159  

0.8582 

440160  

0.7878 

440161  

0.9327 

1440162  „. 

0.8794 

440166  

0.8538 

440168  

0B6O1 

440170  

08582 

1 

k40173  .: 

09234 

140174  

0.7775 

440175  

0.7883 

440176  

0.8419 

440177  

0.7784 

440178  

0.8773 

440180  

1 

0.8076 

*40181  „... 

0.7487 

Provider  name 


BAPTIST  MEMORIAL  HOSPITAL  TIPTON  

HENRY  COUNTY  GENERAL  HOSPITAL  

BAPTIST  HOSPITAL 1. 

TENNESSEE  CHRISTIAN  MEDICAL  CENTER  

HUMANA  HOSPfTAL  MCFARLAND 

BEDFORD  COUNTY  GENERAL  HOSPITAL  

CLAY  COUNTY  HOSPITAL  

CARTHAGE  GENERAL  HOSPITAL  

LEWISBURG  COMMUNITY  HOSPITAL 

JOHN  W  HARTON  REGIONAL  MEDICAL  CENTER  .. 

VALLEY  REGIONAL  HOSPITAL  

OAKWOOD  MEDICAL  CENTER  

BAPTIST  MEMORIAL  HOSPITAL  GERMANTOWN  .. . 

DEKALB  GENERAL  HOSPITAL 

TRINITY  HOSPITAL 

HCA  OONELSON  HOSPITAL „ 

RIVER  PARK  HOSPfTAL 

REGIONAL  MEDICAL  CENTER  AT  MEMPHIS  

COCKE  COUNTY  BAPTIST  HOSPITAL  INC  

PARKRIDGE  HOSPITAL 

BLEDSOE  COUNTY  HOSPITAL  

EASTWOOD  MEDKDAL  CENTER 

LEWIS  COUNTY  HOSPITAL  

CENTENNIAL  MEDKJAL  CENTER ..„ 

RENAISSANCE  REHAB  &  DIAG  HOSPITAL 

UNIVERSITY  OF  TENNESSEE  MEDICAL  CENTER  ... 

METHODIST  HOSPITAL  OF  SOMERVILLE  

GERMANTOWN  COMMUNITY  HOSPITAL 

FORT  SANDERS  PARK  WEST  MEDICAL  CENTER  ... 

HAYWOOD  PARK  GENERAL  HOSPITAL  

CROCKETT  GENERAL  HOSPITAL 

INDIAN  PATH  HOSPITAL 

FORUM  HOSPITAL  TRENTON 

HUMANA  HOSPITAL  EAST  RIDGE  

JELUCO  COMMUNITY  HOSPITAL _„ 

BOLIVAR  COMMUNITY  HOSPITAL 


Nearest  rwghbors  In  proximtty  order 


440114.  040070.  440174.  440049.  440168.  040069 
440147,440170.440183.440071. 

440182,  440145.  440016.  180027.  440061.  440100. 
440149.  440060,  180116,  440130. 

440082.  440161,  440069.  440039.  440111.  440026 
440197.440006,440150. 

440006.  440150,  440194.  440026,  440111.  440069 
440039,  440133,  440082. 

440193.  440196,  440003,  440142.  440186.  440150 

440194,  440135,  440006,  440026. 
440144,  440102.  44C143,  440007.  440058,  440203 

440020,  440073,  440053,  440200. 
440187,  180105,  440087,  180108,  180106,  440078 

440059,  440083,  440186,  440142. 
440186.  440196,  440193,  440136,  440087,  440078 

440148,  440059,  440003,  440141. 
440073.  440137,  440020,  440102,  440144  440029 

440175,  440053,  440007.  440203. 

440007.  440203.  440137.  440058,  440102.  440143. 
440200,  440151.  440038,  440053. 

440016.  440100,  440182,  440132,  440149,  440070 

440008,  440060,  440040,  440046. 
440125.  440015,  440120.  440019,  440173,  440034. 

440011,440110,440081. 
440170,  440183,  440159,  440049,  440049.  440049 

440166,440048.440152,440071. 
440200.  440192.  440038,  440151,  440059.  440186 

440142,440193,440136,440053. 
440100.  440035,  440046,  440145,  440132.  440205 

180027,  180033,  180051,  440014. 
440026,  440135,  440111,  440006,  440082  440133 

440069,  440197,  440039. 
440038,  440200,  440148,  440192,  440203,  440007 

440157,  440074,  440144.  440053. 
440048,  440166,  440049,  440071,  440049  440159 

040042,  440049.  4401 83.  4401 70. 
440030,  440056,  440067,  440050,  440081,  440025 

440032.  340025,  440019,  440120. 
440162,  440091,  440104,  440121,  440178,  110004, 

440103.440090,440185,440024. 
440023,  440074,  440009,  440192,  440151,  440038 

440022,  440068,  440090.  440185. 

440183.  440049,  440170,  440049,  440147,  440166. 

440048,  440152.  440071,  440049. 

440040,  440014,  440010,  440073,  440175,  440070 

440020,  440046.  440100,  440143. 
440082,  440133,  440069,  440039,  440111,  440026 

440197,  440006,  440150. 
440156,  440091,  440104,  440121,  440178,  110004 

440103,440090.440185,440024. 
440048.  440152,  440049,  440071,  440159,  440049 

040042.  440049,  440183.  440170. 
440181.  440147,  440170,  440174,  440131,  440183 

440049,  440159,  250012. 

440147,  440183,  440159,  440049,  440049,  440049 

440166,  440048,  440152,  440071. 
440146.  440015,  440125,  440019,  440120.  440034 

440011,440110,440031. 
440114,  440002,  440189,  440131,  440115,  440168, 

440181,440047,440177. 
440020.  010136,  440010,  440160,  440073,  010123. 

440143,  010006,  010124,  440040. 
440017.  440012,  440184,  440063,  440105,  440018 

480114,  440032,  490027,  490001. 
440047.  440060,  440115,  440072,  440189,  440182 

440002,  440061,  440016,  440174. 
440162.  440156,  440091,  110004,  440104,  440121. 

440103,  110001,  440090,  440024. 
440033.  180020,  440052,  180063,  180080,  180021. 

440057,  440034.  180011,  180126. 
440168.  440051,  440174.  440002.  440189,  250009 

250010,440109,440131. 


30574  Federal  Register  /  Vol.  58.  No.  100  /  Wednesday,  May  26,  1993  /  Proposed  Rules 


Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  index 

440182  

0.6922 

440183  

0.8582 

440184  

0.8367 

440185  

0.9018 

440186  

0.7805 

440187  

0.6247 

440189  

0.7710 

440192  

0.6668 

440193  

0.8824 

440194  

0.9152 

440196  

0  8472 

440197  

0.9327 

440200  

0.7909 

440203  

0.7661 

440205  

0.9211 

450002  

0.9236 
0.8079 

450004  

450005  

0.8576 

450007  

0  7936 

450008  

0  9337 

450010  

0.7422 

450011  

0.8328 

450014  

0.8369 

450015  

0.9186 

450016  

0.8018 

450018  

0.9733 

450020  

0.9615 

450021  

0.9297 

450023  

0.8360 

450024  

0.9236 
0.7422 

450025  

450027  

0.9308 

450028  

0.8018 

450029  

0.6742 
1.0100 

450031  

450032  

0.9112 

450033 

0.8018 

Provider  name 


METHODIST  HOSPITAL  OF  MCKENZIE 

ST  FRANCIS  HOSPITAL  

NORTHSIDE  HOSPITAL 

CLEVELAND  COMMUNITY  HOSPITAL  

SMITH  COUNTY  MEMORIAL  HOSPITAL 

LIVINGSTON  REGIONAL  HOSPITAL  

REGIONAL  HOSPITAL  OF  JACKSON 

WHITE  COUNTY  COMMUNITY  HOSPITAL  .... 
UNIVERSITY  MEDICAL  CENTER  HOSPITAL  . 
HENDERSONVILLE  COMMUNITY  HOSPITAL 

HARTSVILLE  GENERAL  HOSPITAL  

HCA  SOUTHERN  HILLS  HOSPITAL 

STONES  RIVER  HOSPITAL 

MEDICAL  CENTER  OF  MANCHESTER  

CHEATHAM  MEDICAL  CENTER  


PROVIDENCE  MEMORIAL  HOSPITAL 
LINDEN  MUNICIPAL  HOSPITAL 


BAPTIST  HOSPITAL  ORANGE  

SID  PETERSON  MEMORIAL  HOSPITAL  

KINGS  DAUGHTERS  HOSPITAL 

WICHITA  GENERAL  HOSPITAL  

ST  JOSEPH  HOSPITAL  &  HEALTH  CENTER 

MEMORIAL  MEDICAL  CENTER  

PARKLAND  MEMORIAL  HOSPITAL  

MCALLEN  MEDICAL  CENTER 

UNIVERSITY  OF  TEXAS  MEDICAL  BRANCH 

JOHNS  COMMUNITY  HOSPITAL  

BAYLOR  UNIVERSITY  MEDICAL  CENTER  ..., 
CITIZENS  MEDICAL  CENTER  


R  E  THOMASON  GENERAL  HOSPITAL  

BETHANIA  REGIONAL  HEALTH  CARE  CENTER 


GULF  COAST  HOSPITAL 

BROWNSVILLE  MEDICAL  CENTER 


MERCY  REGIONAL  MEDICAL  CENTER  , 
THE  MEDICAL  CENTER  OF  MESQUITE 

MARSHALL  MEMORIAL  HOSPITAL  

VALLEY  BAPTIST  MEDICAL  CENTER  .... 


Nearest  neighbors  in  proximity  order 


440016.  440132.  440060.  440145.  440061.  440177. 

440047,  440115,  440130,  440008. 

440170,  440147,  440159.  440049,  440049.  440166, 

440048,  440152,  440049,  440071. 

440105,  440063,  440018,  440176.  440001,  440017, 

440012.  440025.  440050.  340005. 
440024,  440103.  440054.  440091,  440178.  440156, 

440162.  440068.  440104,  440023. 
440142,  440196,  440087,  440193.  440136,  440078. 

440148,  440059,  440003.  440141. 
440141,  440087,  440059,  440083.  180106.  180105 

180108.  440186.  440142,  440192. 
440002,  440115.  440060.  440174.  440008,  440047, 

440177.440181,440016. 
440059.  440148.  440038.  440151,  440009.  440157, 

440200,  440087.  440187.  440186. 
440136,  440196,  440142.  440003.  440186,  440150, 

440194,  440135,  440006.  440026. 
440135,  440006,  440003,  440150.  440026.  440111, 

440069,  440039,  440133,  440082. 
440078.  440003.  440142.  440186,  440136.  440193. 

440095.  440194.  180075,  440087. 
440111.  440082.  440133.  440161.  440026.  440069. 

440039.  440150,  440006. 
440148,  440053,  440038.  440151.  440203,  440007, 

440193,  440136,  440142.  440192. 
440007,  440144,  440058,  440038.  440151.  440137, 

440200,  440053,  440074.  440102. 
440039,  440069,  440161.  440133,  440082.  440006. 

440026.440111.440065. 
450107,  450668,  450024.  450179,  450646.  320018. 
450615.  450098,  450080,  450200.  040063,  450703. 

450070,  450032,  450702.  450037. 
450123,  450514,  450096.  450518.  450666,  450034, 

450346,  190013,  190201.  450570. 
450712,  450604,  450583,  450631,  450681,  450725, 

450388,  450213.  450309,  450219. 
450054,  450152,  450348,  450239,  450648.  450191, 

450020,450101.450042. 
450025.  450276,  450673,  370165,  450641.  450157, 

450497.  450586.  370051,  450584. 
450299,  450467,  450286.  450648,  450347,  450127, 

450637,  450253. 
450023,  450246,  450147.  450626.  450724.  450145. 

450450,  450465,  450694,  450597. 
450044.  450422.  450590.  450696.  450365,  450021, 

450051.  450729,  450079,  450462. 
450711,  450176,  450119,  450128,  450033.  450047, 

450654.  450028,  450662. 

450190,  450530.  450195.  450709,  450617,  450538, 
450424,  450535,  450410.  450097. 

450191,  450718,  450648,  450431.  450056,  450124, 
450713,  450008,  450054. 

450696.  450365,  450422.  450729,  450051.  450015, 

450044,  450678.  450704,  450590. 
450147.  450724,  450626,  450014,  450597,  450450. 

450081,  450145.  450246,  450665. 
450668,  450107,  450002,  450179,  450646,  320018. 
450010,  450276.  450673,  370165,  450641,  450157, 

450497,  450586.  370051,  450584. 
450424,  450535,  450410,  450126.  450197,  450097, 

450259,  450164,  450709. 
450662.  450047.  450033,  450128,  450711,  450016, 

450119,450176. 
450643. 
450688,  450704,  450682,  450678,  450365,  450021, 

450696,  450422.  450315.  450280. 
450702.  450037.  450210,  450488,  450115.  190194, 

190111.  190098.  190041,  190127. 
450047.  450128.  450662,  450028,  450119.  450711. 

450016.  450176. 
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ProvkJerNo. 

450034  

450035  

450037  

450040  

450041  

450042  

450043  

450044  

450046  

450047  

450050  

450051  

450052  

450053  

450054  

450055  

450056  

4JS0057  

460058  

450059  

450060  

460063  

450064  

450065  

450068  

450070  

450072  

;73  
74  

450078  

450079  

450080  

450081  

460082  

450083  

450085  


Wag«  index 


0.8614 

0.9719 

0.9045 

0.8463 

0.9899 

0.9493 

0.8999 

0.9186 

0.8192 

0.8018 

0.8331 

0.9145 

0.8176 

0.7147 

0.9337 

0.7805 

0.9055 

0.8463 

0.7709 

0.8131 

1.0023 

0.7771 
0.9468 

0.9169 

0.9719 

0.8580 

09756 

0.6337 

0.8192 

0.8037 

0.9270 

0.6808 

0.8390 

0.8335 

0.8949 

0.7030 


Provider  rwwne 


ST  ELIZABETH  HOSPITAL  

ST  JOSEPH  HOSPITAL  OF  HOUSTON  

GOOD  SHEPHERD  MEDICAL  CENTER  

ST  MARY  OF  THE  PLAINS  HOSPITAL 

CLC  ROLLINS  BROOK  HOSPITAL  INC  

PROVIDENCE  HEALTH  CENTER 

ST  JOSEPH  HOSPITAL 

ST  PAUL  MEDICAL  CENTER  

MEMORIAL  MEDICAL  CENTER  

DOLLY  VINSANT  MEMORIAL  HOSPITAL  „ 

WARD  MEMORIAL  HOSPITAL  , 

METHODIST  MEDICAL  CENTER  

GOODALL  WITCHER  HOSPITAL  FOUNDATION 

LAVACA  MEDICAL  CENTER  

SCOTT  &  WHITE  MEMORIAL  HOSPITAL 

ROLLING  PLAINS  MEMORIAL  HOSPITAL 

SETON  MEDICAL  CENTER  

WEST  TEXAS  HOSPITAL  

BAPTIST  MEMORIAL  HOSPITAL  SYSTEM  

MCKENNA  MEMORIAL  HOSPITAL  

WESTBURY  HOSPITAL  


PARMER  COUNTY  COMMUNITY  HOSPITAL  INC 
ARLINGTON  MEMORIAL  HOSPITAL  


SWEENY  COMMUNITY  HOSPITAL 

HERMANN  HOSPITAL 

BAYLOR  MEDICAL  CENTER  AT  GILMER  

BRAZOSPORT  MEMORIAL  HOSPITAL 

0  M  COGDELL  MEMORIAL  HOSPITAL  

SOUTHSIOE  COMMUNITY  HOSPITAL  

ANSON  GENERAL  HOSPITAL 

IRVING  HEALTHCARE  SYSTEM  

TITUS  COUNTY  MEMORIAL  HOSPITAL 

YOAKUM  COMMUNITY  HOSPITAL  

BEE  COUNTY  REGIONAL  MEDICAL  CENTER 

MEDICAL  CENTER  HOSPITAL 

GRAHAM  GENERAL  HOSPITAL 


Nefuest  netQhbors  in  proximity  order 


450346,  450666,  450514,  450123,  450518,  450096. 

450005,  450570.  450341,  450417. 
450446,  450659,  450289,  450068,  450523,  450358 

450193,  450423,  450660,  450674. 
450702.  450115.  450488,  450032,  450070.  450475, 

450102,  450083,  450690,  450210. 
450457.  450686,  450162.  450057,  450110,  450609. 

450399,  450698,  450303,  450429. 

450152.  450362.  450486.  45C239,  450219.  450008 
450054,450191,  450718. 

450101,  450614,  450348,  450052,  450270,  450239 

450628,  450192,  450400,  450054. 
450137.  450419.  450135,  450672,  450121,  450297 

450745,  450087,  450677,  450064. 
450015,  450590,  450422,  450696.  450365  450021. 

450051,  450729.  450079,  450462 

450153,  450118,  450074,  450131,  450605,  450163 
450353,  450145,  450082. 

450033,  450662.  450028,  450128,  450119,  450711 

450016,  450176. 
450140.  450132,  450661,  450201,  450728,  450133 

450178,  450545. 
450729,  450696.  450021,  450422,  450094  450015 

450044,  450365,  450590,  450704. 
450270,  450614.  45C239,  450101,  4^0042,  450192. 

450451,  450148,  450351,  450596. 
450081,  450438,  450235,  450370.  450597,  450551 

450151,  450626,  450381,  450694 
450008,  450152,  450348,  450239.  450648,  450101 

450042,  450191,  450020. 
450727,  450321,  450073,  450229,  450243,  450078, 

450558,  450170,  450306,  450667 
450431,  450124,  450713,  450718.  450191,  450020. 

450272,  450143,  450362,  450127. 
450686,  450457,  450040,  450162,  450110,  450609, 

450303,  450429,  450698,  450399. 
450237,  450633,  450130,  450685,  450734,  450697, 

450213,  450388,  450725,  450681 
450104,  450733,  450272,  450381,  450725,  450633, 

450681,  450213.  450631,  450388. 
450184,  450418,  450378,  450660,  450674,  450193 

450523,  450358,  450423,  450068 
450155,  450269,  320022.  320023,  450652.  450264. 
450149,  450675.  450639,  450142,  450745,  450087 

450297,  450079.  450043.  450135. 
450072.  450465.  450591,  450214,  450694,  450246, 

450538.  450717,  450330,  450195. 
450358,  450523,  450193,  450659,  450289,  450660, 

450674.  450446.  450423.  450035 
450115,  450702,  450037,  450098,  450224.  450488. 

450547.  450032.  450080.  450102. 
450591.  450065,  450465.  450538,  450195,  450530, 

450717,  450214,  450190.  450617. 
450727,  450321,  450055,  450243,  450653.  450559. 

450667,  450078. 
450118,  450153,  450046,  450131,  450605,  450163. 

450353,  450145.  450082. 
450306,  450243.  450229,  450558,  450464,  450321, 

450169,  450667,  450055,  450746. 
450590,  450044,  450015,  450379,  450639.  450422. 

450149.  450051.  450729.  450696. 
450098.  450373.  450224.  450188,  450236,  450070, 

450004,  450547.  450615.  450196. 
450597.  450053.  450235,  450724,  450438,  450626. 

450023,  450147.  450381.  450370. 
450450.  450145,  450665,  450131,  450605,  450147, 

450046,  450153,  450023.  450724. 
450102,  450690,  450371,  450488,  450115,  450194. 

450475.  450389,  450037,  450547. 

450157,  450241,  450498,  450250,  450565,  450169, 

450476,  450203,  450586,  450497. 
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Provider  No. 


450087 

450090 

450092 
450094 

450096 

450097 

450098 

450099 

450101 

450102 

450104 

450107  . 

450108  . 

450109  . 

450110  . 

450112  . 

450113  . 
450115  . 

450118  . 

450119  . 
450121  . 

450123  . 

450124  . 

450126  . 

450127  . 

450128  . 

450130  . 

450131  . 

450132  .. 

450133  .. 
450135  .. 
450137  .. 
450140  .. 

450142  .. 

450143  .. 

450144  .. 

450145  . 


Wage  index 


0.9269 

0.8958 

0.6371 
0.9186 

0.8634 

0.9078 

0.8181 

0.7648 

0.9493 

0.8949 

0.7526 

0.9236 
0.7604 

0.8846 

0.8481 

0.6652 

0.8564 

0.9022 

0.8192 

0.8018 

0.8999^ 

0.8634 

0.9055 

0.9184 

0.8598 

0.8018 

0.7709 

0.8192 

0.8415 

0.8338 

0.8999 

0.8999 

0.8407 

0.9660 

0.8988 

0.8348 

0.8234 


Provider  name 


HCA  NORTH  HILLS  MEDICAL  CENTER 
GAINESVILLE  MEMORIAL  HOSPITAL  ... 


MAVERICK  COUNTY  HOSPITAL  DISTRICT 
DALLAS  FAMILY  HOSPITAL 


ST  MARY  HOSPITAL  OF  PORT  ARTHUR  

BAYSHORE  MEDICAL  CENTER 

EAST  TEXAS  MEDICAL  CENTER  PITTSBURG 

CORONADO  HOSPITAL 

HILLCREST  BAPTIST  MEDICAL  CENTER 

MOTHER  FRANCES  HOSPITAL 

GUADALUPE  VALLEY  HOSPITAL 


SUN  TOWERS  HOSPITAL  

WILSON  MEMORIAL  HOSPITAL 


MUENSTER  MEMORIAL  HOSPITAL  

SOUTH  PARK  MEDICAL  CENTER  

MCCUISTION  REGIONAL  MEDICAL  CENTER  .. 

MEMORIAL  HOSPITAL 

MEDICAL  CENTER-QLADEWATER  

HUMANA  HOSPITAL  CORPUS  CHRIST1  

EOINBURG  HOSPITAL 

OSTEOPATHIC  MEDICAL  CENTER  OF  TEXAS 

DOCTORS  HOSPITAL  INC  

BRACKENRIDGE  HOSPITAL 

SUN  BELT  REGIONAL  MEDICAL  CENTER 

LEE  MEMORIAL  HOSPITAL 

KNAPP  MEDICAL  CENTER  

NIX  MEDICAL  CENTER 

AMI  RIVERSIDE  HOSPITAL  INC  

MEDICAL  CENTER  HOSPITAL 

MIDLAND  MEMORIAL  HOSPITAL  

HARRIS  METHODIST  FORT  WORTH  

Aa  SAINTS  EPISCOPAL  HOSPITAL 

CRANE  MEMORIAL  HOSPITAL 

NORTHEAST  COMMUNITY  HOSPITAL  

SMITHVILLE  HOSPITAL  AUTHORITY 

PERMIAN  GENERAL  HOSPITAL 

MEMORIAL  HOSPITAL 


Nearest  neighbors  in  proximity  order 


450745,  450297,  450142.  450639,  450064.  450135 

450043,  450419,  450672,  450137. 
450109.  370163.  450469,  450393,  450634,  450743, 

450324,  450641.  450271. 
450620,  450154,  450177. 
450051,  450729,  450723,  450696,  450021,  450015. 

450422,  450044,  450365,  450715. 
450518,  450123,  450514,  450666,  450346,  450005. 

450034,  450341,  190037,  450570. 
450410,  450197,  450126,  450709,  450617.  450289. 

450259.  450446,  450035. 
450080,  450224,  450373,  450070,  450547,  450004, 

450115,  450236.  450702.  450037. 
450258.  450578.  450327,  450146,  450231.  450209. 

450325. 
450042.  450614,  450348.  450052,  450270,  450239, 

450628,  450192.  450054,  450400. 
450083,  450690,  450371,  450488,  450115.  450194, 

450475,  450389,  450037,  450547. 
450059,  450381,  450733,  450272.  450235,  450633. 

450058,  450130,  450237.  450734. 
450002,  450668,  450024,  450179,'  450646,  320018. 
450734,  450165,  450697,  450665.  450130,  450237. 

450058,  450633,  450685.  450733. 
450090,  450641,  450497,  370163,  450271,  450743. 

450634,  450469,  450393. 
450162,  450040,  450457.  450686.  450057.  450609. 

450399,  450303,  450698,  450559. 

450196,  370100,  450188,  450623,  450575,  450236. 

370083.  370048,  450373,  450080. 
450747,  450194,  450337,  450658,  450580,  450389, 

450400,  450690,  450371.  450083. 

450702.  450037,  450488,  450070.  450102.  450083. 

450690,  450371,  450475,  450032. 
450153,  450074,  450046,  450131,  450605,  450163. 

450353,  450145,  450082. 
450016,  450711,  450176,  450128,  450033.  450047. 

450654,  450028,  450662. 
450672.  450135,  450419,  450137.  450043,  450297. 

450745.  450087.  450677.  450064. 
450518.  450096.  450514.  450666,  450346,  450005. 

450034.  450341,  190037.  450570. 
450431,  450056,  450713,  450718.  450191.  450020, 

450272,  450143,  450127,  450362. 
450259,  450197,  450410,  450097.  450035.  450446. 

450289,  450659,  450546. 
450143,  450151,  450648.  450020,  450253,  450370. 

450438,450431,450124. 
450711,  450016,  450119.  450033,  450176.  450047. 

450028,  450662.  450654. 
450237.  450058,  450633,  450685.  450734,  450697, 

450213,  450388,  450725,  450681. 
450046,  450153,  450118,  450074.  450353.  450605. 

450163,450145,450082. 
450661,  450133.  450545,  450050,  450140,  450307, 

450144.  450705. 
450545.  450661,  450132.  450307.  450144.  450653. 

450140,  450050. 
450419,  450672,  450137.  450043,  450121.  450297, 

450745,  450087,  450677,  450064. 
450672.  450419.  450135.  450043.  450121,  450297. 

450745,  450087,  450677,  450064. 
450728,  450705,  450050,  450132.  450661.  450322. 

450178,  450133,  450607.  450545. 
450639,  450087.  450745.  450064.  450297.  450563. 

450149,  450079,  450675.  450043. 
450151.  450127.  450124.  450713.  450431.  450438 

450381,450056,450370. 
450160,  450545,  450133.  450661,  450132,  320065 

450307,450489,450181. 
450450,  450082,  450605.  450131.  450147.  450153. 

450046.  450023,  450014.  450118. 


Provider  No. 


450146 
450147 


450148 
S0149 


45G 


450150 
450151 

450152 

450153 

450154 
450155 


450166 
450169 


♦50177 
450178 
460179 
450181 
450184 
I 

|50185 

i»50188 

|60190 

4^0191 

450192 

450193 

450194 

450195 

450196 

450197 

f50200 

450201 
450203 

450209 

450210 
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Wage  Index 


0.8016 
0.8360 

0.9181 

0.9730 

0.6163 
0.6648 

0.9524 

0.8192 

0.6854 
0.7351 

0.7642 

0.7837 
0.8481 

0.8192 

0.9280 

0.7554 

0.7616 
0.8210 

0.7748 

1.0231 

0.8018 

0.7905 
0.8476 
0.9236 
0.8277 
1.0149 

0.6209 

0.6713 

0.9733 

0.9596 

0.8495 

0.9719 

0.8890 

0.9741 

0.6652 

0.9647 

0.7673 

0.8412 
0.8986 

0.7700 

0.9141 


Provider  name 


HANSFORD  HOSPITAL 
DETAR  HOSPITAL 


WALLS  REGIONAL  HOSPITAL 

DALLAS/FORT  WORTH  MEDICAL  CENTER 

BIG  BEND  REGIONAL  MEDICAL  CENTER  .. 
FAYETTE  MEMORIAL  HOSPITAL  


METROPLEX  HOSPITAL 
SPOHN  HOSPITAL 


VAL  VERDE  MEMORIAL  HOSPITAL 
DEAF  SMITH  GENERAL  HOSPITAL 


HAMILTON  HOSPITAL 


MEMORIAL  HOSPITAL 

HIGHLAND  MEDICAL  CENTER 


SPOHN  KLEBERG  MEMORIAL  HOSPITAL 

BAYSIDE  COMMUNITY  HOSPITAL 

TRI  CITY  COMMUNITY  HOSPITAL  


LILLIAN  M  HUDSPETH  MEMORIAL  HOSPITAL  .. 
SHACKELFORD  COUNTY  HOSPITAL  DISTRICT 

NORTH  RUNNELS  HOSPITAL 

COLONIAL  HOSPITAL  INC 

MISSION  HOSPITAL  INC  


UVALDE  MEMORIAL  HOSPITAL  

PECOS  COUNTY  MEMORIAL  HOSPITAL 

VALLEY  COMMUNITY  HOSPITAL 

YOAKUM  COUNTY  HOSPITAL , 

MEMORIAL  HOSPITAL  SYSTEM 


COLLINGSWORTH  GENERAL  HOSPITAL , 

RED  RIVER  GENERAL  HOSPITAL 

ST  MARYS  HOSPITAL  

GEORGETOWN  HOSPITAL  

HILL  REGIONAL  HOSPITAL  

ST  LUKES  EPISCOPAL  HOSPITAL 

NAN  TRAVIS  MEMORIAL  HOSPITAL 

MAINLAND  CENTER  HOSPITAL  

ST  JOSEPHS  HOSPITAL  &  HEALTH  CENTER 

PASADENA  GENERAL  HOSPITAL 

WADLEY  REGIONAL  MEDICAL  CENTER 


REEVES  COUNTY  HOSPITAL 

CAMPBELL  MEMORIAL  HOSPITAL 


NORTHWEST  TEXAS  HOSPITAL 
PANOLA  GENERAL  HOSPITAL  ... 


Nearest  neighbors  in  proximity  order 


450534,  370138.  450209.  450221,  450578.  450099. 

450023.  450724.  450626,  450014.  450597,  450450. 
450081.  450145.  450246.  450665. 

450677.  450596,  450451.  450137,  450043,  450672. 

450419,  450135,  450675. 
450064,  450675.  450639.  450079.  450142,  450094. 

450745,  450087,  450723,  450051. 
NO  PROVIDER  WITHIN  50  MILES. 
450143,  450127,  450438.  450370.  450253,  450053. 

450551.450235.450381. 
450041,  450008.  450054.  450239.  450362.  450191. 

450718.450020,450101. 
450046,  450118,  450074,  450131,  450605,  450163. 

450353,  450145,  450082. 
450092. 

450269.  450063,  450652.  450561,  450325,  450264. 
450231,320022. 

450085,  450250,  450586,  450241,  450025.  450010. 

450276,  450498,  450497,  450673. 
450181,  320065.  450144,  450489,  450399,  320068. 
450110.  450040,  450457,  450057.  450686,  450609. 

450303,  450399,  450559,  450698. 
450726,  450353,  450074,  450131,  450118,  450046. 

450153,  450605. 

450535,  450027.  450424,  450341,  450417.  450410. 
450126.  450709,  450097,  450197. 

450108.  450293.  450697,  450734,  450665.  450685. 

450130,  450237,  450058,  450633. 
450735,  450583,  450574. 
450498,  450229.  450306.  450078,  450558,  450250, 

450411,  450476.  450464,  450085. 
450334,  450218.  450558.  450229,  450055,  450376. 

450571,450340. 
450683.  450292.  450031.  450742,  450682,  450688, 

450704,  450678,  450280,  450315. 
450016,  450711,  450119,  450128,  450033.  450654, 

450047,  450028,  450662. 
450309,  450293,  450620,  450092. 
450728,  450140,  450322,  450201,  450050. 

450024,  450668,  450107,  450002,  450646,  320018. 
450160,  320065,  320068,  450399,  450489,  450144. 
450378.  450418,  450320,  450060,  450644,  450423. 

450660,  450674,  450193,  450523. 
450217.  370036,  450327,  450369,  370125,  370103, 

450258,  450249,  370022. 
370048,  450196,  450112,  450080,  450373,  370100, 

450236,  450098.  040032,  040107. 
450018,  450530,  450195,  450709,  450617,  450538, 

450424,  450097,  450410.  450535. 
450718.  450020,  450056,  450431,  450124.  450713, 

450362.  450648,  450008,  450054. 

450270.  450614.  450148.  450052,  450447.  450372, 
450042.  450101,  450349,  450451. 

450358,  450523,  450068,  450660,  450674.  450659, 

450289,  450446,  450423,  450035. 
450337.  450113.  450747,  450690,  450083,  450371, 

450102.  450475,  450389,  450488. 
450530,  450617,  450709,  450018,  450190.  450538, 

450097,450410.450197. 
450112.  450188,  370100,  450623,  450575,  450236, 

450373,  370048.  370083,  450080 
450410.  450097.  450126.  450259,  450446,  450289. 

450035,  450659.  450068. 
040063,  450703,  040032.  450615.  040091,  450004. 

040082,  040067.  190088.  040095. 
450050,  450178. 
450565,  450121,  450672,  450137,  450419,  450135, 

450596.  450043,  450297,  450677. 
450221.  450355.  450146.  450231,  450561,  450325. 

450099. 
450475.  450032,  450473,  450488,  450037.  190118. 

450702,  190111.  190194.  190098. 
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Provider  No. 

Wagelrxtox 

450211  

0.8120 

450213  

0.7794 

450214  

0.9106 

450217  

0.6209 

450218  

0.7928 

450219  

0.7969 

450221  

0.7699 

450222  

1.0210 

450224  

0.7928 

450229  

0.7978 

450231  

0.7628 

450234  

0.7113 
0.7233 

450235  

450236  

0.6949 

450237  

0.7709 

450239  

0.9366 

450241  

0.7677 

450243  

0.7923 
0.8739 

450246  

450249  

0.6210 

450250  

0.6860 

450253  

0.8913 

450258  

0.6677 

450259  

0.9160 

450264  

0.7199 

450269  

0.7794 

450270  

0.8162 

450271  

0.9717 

450272  

0.8814 

450276  

0.7529 

450278  

0.6320 

450280  

0.9898 

450283  

0.8826 

450286  

0.9099 

450288  

0.7327 

450289  

0.9719 

450292  

0.9992 

Provider  ruune 


MEMORIAL  MEDICAL  CENTER  OF  EAST  TEXAS 

BEXAR  COUNTY  HOSPITAL  DISTRICT  

GULF  COAST  MEDICAL  CENTER  


HALL  COUNTY  HOSPITAL  

OVERALL-MORRIS  MEMORIAL  HOSPITAL 


LLANO  MEMORIAL  HOSPITAL '.. 

MEMORIAL  HOSPITAL 

MEDICAL  CENTER  HOSPITAL  .. 


PRESBYTERIAN  HOSPITAL  OF  WINNSBORO  

HENDRICK  MEDICAL  CENTER 

ST  ANTHONYS  HOSPITAL  

COMANCHE  COMMUNITY  HOSPITAL  

MEMORIAL  HOSPITAL 

HOPKINS  COUNTY  MEMORIAL  HOSPITAL 

SANTA  ROSA  HEALTH  CARE  CORPORATION  

CORYELL  MEMORIAL  HOSPITAL 

FAITH  COMMUNITY  HOSPITAL  

HAMUN  MEMORIAL  HOSPITAL 

WAGNER  GENERAL  HOSPITAL  

QUANAH  MEDICAL  CENTER  

THROCKMORTON  COUNTY  MEMORIAL  HOSPITAL  . 

BELLVILLE  GENERAL  HOSPITAL 

PARKVIEW  HOSPITAL 

DOCTORS  HOSPITAL  EAST  LOOP 

SWISHER  MEMORIAL  HOSPITAL 

PLAINS  MEMORIAL  HOSPITAL 

LAKE  WHITNEY  MEMORIAL  HOSPITAL  

DECATUR  COMMUNITY  HOSPITAL  

CENTRAL  TEXAS  MEDICAL  CENTER 

CLAY  COUNTY  MEMORIAL  HOSPITAL 

CHILLICOTHE  HOSPITAL  

BAYLOR  MEDICAL  CENTER  AT  GARLAND 

EAST  TEXAS  MEDICAL  CENTER  GRAND  SALINE  .... 

NAVASOTA  REGIONAL  HOSPITAL  

DELEON  HOSPITAL 

HARRIS  COUNTY  HOSPITAL  DISTRICT  

PRESBYTERIAN  HOSPITAL  OF  KAUFMAN  


Nearest  neighbors  in  proximity  order 


450484,  4505Q8.  450656,  450580.  450337,  450749. 

450460,  450473.  450700.  450395. 
450681.  450388,  450631,  450725,  450633,  450685, 

450058,  450237,  450130,  450697. 

450694,  450551.  450330.  450465.  450065.  450717, 

450370,  450706,  450591,  450626. 
450185,  450369,  370036,  450327,  450249. 
450587,  450334,  450170,  450234,  450558,  450229, 

450288.  450486,  450649,  45041 1 . 
450362,  450604,  450041.  450649,  450007. 
450209,  450355,  450146,  450231,  450561,  450325. 
450637,  450732.  450670.  450296.  450638,  450684, 

450286,  450716,  450347,  450544. 
450373,  450098,  450547,  450236,  450080.  450070. 

450283.  450115.  450575,  450702. 
450558,  450078,  450169,  450055,  450306,  450243, 

450170,  450321,  450411.  450498. 
450325,  450561.  450652.  450155.  450209.  450221. 

450099,  450264. 
450288.  450587,  450486,  450351,  450411,  450218, 

450476.450451.450052. 
450381,  450081.  450053.  450104,  450597.  450272, 

450059,  450438.  450143,  450151. 

450575,  450373,  450224,  450352,  450547,  450080, 

450098,  450283,  450196.  450112. 
450130.  450058,  450633.  450685.  450697.  450734. 

450213.  450388.  450681.  450725. 
450152.  450052.  450101,  450042,  450054,  450008. 

450041,  450486,  450614.  450270. 
450497.  450085,  450157,  450271,  450565,  450276, 

450641,  450203,  450109,  450025. 
450078,  450321,  450306,  450667,  450464,  450055, 

450229,  450558,  450746,  450073. 
450014,  450465,  450626,  450694,  450065,  450023, 

450147,  450724,  450214,  450072. 

450278,  450584,  450369,  370036,  370022,  370051, 

450673,  370125,  450185,  450217. 
450157,  450464.  450586.  450085.  450169,  450498 

450306,  450746,  450078. 
450370,  450706,  450551,  450151,  450286,  450438, 

450670,  450716,  450330. 
450327,  370103,  370131,  450578,  450099,  450185, 

370019. 
450126,  450035,  450446.  450546,  450197,  450550, 

450289,  450659,  450544. 

450539,  450269,  450652,  450632.  450429,  450155, 

450557,  450325,  450561,  450231. 
450155,  450063,  450264.  450652,  450539,  450429, 

450698,  320022,  450561,  450325. 
450192,  450614,  450052,  450101,  450042,  450451. 

450148.  450596,  450447,  450239. 

450743,  450634,  450497,  450669,  450109.  450241, 

450090,  450563,  450087. 
450059,  450381,  450104,  450713,  450124,  450056, 

450431,  450733,  450235.  450143. 
450025,  450010.  450641,  450497,  370165,  450241, 

450673,  450109,  450157,  370157. 

450249,  450584,  370051,  370022,  450673,  370036, 

450369,  370125,  450586. 
450315,  450537,  450647,  450462,  450678,  450688, 

450742,  450651.  450691.  450365. 
450547.  450683.  450175.  450224,  450292.  450371. 

450102.  450083.  450690.  450236. 
450637,  450670,  450222,  450299,  450011,  450732, 

450253,  450347,  450716. 
450234.  450351.  450411.  450476.  450587.  450451. 

450486,  450596,  450498,  450218. 
450659,  450068,  450446,  450358,  450193,  450523, 

450674,  450660,  450035,  450423. 

450683.  450175,  450031,  450682,  450349,  450704. 
450688,  450715,  450372,  450742. 


IMI 
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Appendix  F.— PROPAC  Proposed  nearest  Neighbor  Wage  Index— Continued 


Provider  No. 
450293  

450296  

450297  

450299  

450303  

450306  

450307  

450309  

450315 

450320  

JIJ50321  

450322  

450324  

450325  

450327  

450330  

450334  

450337  

450340  

450341  

450346  

450347  

450348  

450349  

450351  

450352  

450353  

450355  

450358  

450362  

450365  

450366  

450369  

450370  

450371  

450372  

450373  


Wage  index 


0.7336 

1.0151 

0.9507 

0.8328 

0.8468 

0.8224 

0.8163 

0.7713 

0.9898 

0.9525 

0.7815 

0.8258 
0.8508 

0.7628 

0.6677 

0.9677 

0.7823 

0.8747 

0.7525 
0.8913 

0.8614 

0.8704 

0.9398 

0.9772 

0.8297 

0.9419 

0.8192 

0.7571 
0.9719 

0.9057 

0.9297 

0.9500 

0.6218 

0.8801 

0.8980 

0.9522 

0.6902 


Provider  name 


FRIO  HOSPITAL  

charter  regional  medical  center  INC 

TWIN  OAKS  MEDICAL  CENTER  

HUMANA  HOSPITAL  BRAZOS  VALLEY 

CROSBYTON  CLINIC  HOSPITAL  

STAMFORD  MEMORIAL  HOSPITAL  

MARTIN  COUNTY  HOSPITAL  DISTRICT 

MEDINA  COMMUNITY  HOSPITAL  

GARLAND  COMMUNITY  HOSPITAL  

ROSEWOOD  MEDICAL  CENTER 

FISHER  COUNTY  HOSPITAL  DISTRICT  


PECOS  COUNTY  GENERAL  HOSPITAL 
TEXOMA  MEDICAL  CENTER  


FAMILY  HOSPITAL  CENTER 

a 

SHAMROCK  GENERAL  HOSPITAL 

POLLY  RYON  MEMORIAL  HOSPITAL  .... 
BALLINGER  MEMORIAL  HOSPITAL  INC 
EAST  TEXAS  MEDICAL  CENTER  RUSK 


ANGELO  COMMUNITY  HOSPITAL 
MEDICAL  CENTER  OF  WINNIE  


BAPTIST  HOSPITAL  OF  SOUTHEAST  TEXAS  . 

HUNTSVILLE  MEMORIAL  HOSPITAL  

FALLS  COMMUNITY  HOSPITAL  AND  CLINIC  ... 

BAYLOR  MEDICAL  CENTER  AT  ENNIS  

HARRIS  METHODIST  ERATH  COUNTY  

CITIZENS  GENERAL  HOSPITAL 

ALICE  PHYSICIANS  &  SURGEONS  HOSPITAL 


COON  MEMORIAL  HOSPITAL  AND  HOME 
THE  METHODIST  HOSPITAL  


SHEPPERD  MEMORIAL  HOSPITAL 

DALLAS  MEMORIAL  HOSPITAL 

SAM  HOUSTON  MEMORIAL  HOSPITAL  

CHILDRESS  GENERAL  HOSPITAL 

COLUMBUS  COMMUNITY  HOSPITAL  

DOCTORS  MEMORIAL  HOSPITAL  

BAYLOR  MEDICAL  CENTER  AT  WAXAHACHIE  

EAST  TEXAS  MEDICAL  CENTER  MOUNT  VERNON 


Nearest  neighbors  in  proximity  order 


450165,  450309,  450177,  450697,  450734,  450685. 

450620,  450237,  450130,  450058. 
450222,  450637.  450732,  450417,  450684,  450395, 

450638,  450670,  450347.  450544. 
450745,  450087,  450135,  450419,  450043,  450672. 

450121,  450137.  450142.  450639. 
450011.  450286,  450467.  450648.  450347,  450127. 

450637.  450253. 
450557.  450057.  450162,  450686,  450457.  450040 

4501 10,  450559,  450632,  450429. 
450078,  450464.  450243,  450667.  450169,  450229, 

450321.  450746,  450250,  450558. 
450545,  450653,  450133,  450661,  450132,  450144 

450489,  450727. 
450697,  450388,  450631.  450213,  450681,  450685 

450725,  450293.  450237.  4501 77. 

450280,  450647,  450462,  450537,  450678,  450688. 

450742.  450651.  450365.  450691. 
450378.  450610.  450418,  450184,  450644,  450423. 

450366.  450630.  450523,  450358. 
450243.  450667.  450073,  450078,  450055  450306. 

450727,  450464,  450229,  450558. 
450728.  450705.  450607,  450140,  450178. 
450393,  450469.  370014,  450623,  370043,  450090. 

370163,  370086,  450403,  370117. 
450561,  450231.  450652.  450155,  450264,  450209. 

450221,450269.450099. 
450258.  450185.  370103.  450217.  370036,  370131. 

370125.  370019.  450099.  450578. 
450717,  450644,  450706.  450184,  450060,  450378. 

450320.  450418.  450610.  450423. 
450170.  450218.  450376.  450571,  450340,  450587. 

450558. 
450194,  450747.  450113,  450508,  450656,  450475. 

450580,  450690.  450083.  450484. 
450571.  450376.  450574.  450334,  450735,  450170. 
450164,  450346,  450666,  450514,  450034.  450518. 

450096,  450123,  450417,  450535. 
450666,  450034,  450514,  450123,  450518,  450096. 

450005,  450570,  450341,  450417. 
450749,  450467,  450637,  450222,  450395,  450286, 

450296,  450299.  450011.  450732. 
450042,  450101,  450628.  450054,  450008,  450400, 

450614.  450239,  450648. 
450372,  450447.  450292.  450715,  450723,  450682, 

450094,  450704,  450683,  450031 . 
450288,  450451,  450596,  450476,  450234,  450411, 

450148,  450203,  450052,  450565. 
450575,  450691,  450742,  450394,  450236,  450403, 

450175,  450683,  450280,  450315. 
450131,  450163,  450046,  450153,  450074,  450118, 

450726,  450605,  450082. 
450221.  450209.  320048.  370146. 

450523.  450193,  450068,  450659,  450660,  450674. 

450289,  450446,  450423.  450035. 
450041.  450219.  450191.  450718,  450152,  450056. 

450431.  450124.  450020,  450713. 
450422.  450021.  450696.  450015,  450044,  450678, 

450729,  450051,  450704.  450590. 
450630.  450610.  450546,  450320,  450423.  450544, 

450550.  450418.  450378.  450644. 
370036.  450249,  450217,  450185,  450278,  370022. 

370125.  450584. 
450438,  450551,  450151.  450253.  450053,  450214. 

450706,  450143,  450694. 
450083,  450102,  450690.  450488,  450115.  450194. 

450389.  450475.  450547.  450283. 
450349.  450447.  450715.  450292,  450723,  450682. 

450094.  450704,  450192. 
450080,  450224.  450098,  450236,  450547,  450188, 

450575,  450070,  450196,  450112. 
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Provider  No 
450374  

450376  

450378  

450379  

450381  

450388  

450389  

450393  

450394  

450395  

450399  

450400  

450403  

450410  

450411  

450417  

450418  

450419  

450422  

450423  

450424  

450429  

450431  

450438  

450446  

450447  

450450  

450451  

450457  

450460  

4504fi2  

450464  

450465  

450467  

460469  

450473  


Wag*  index 


0.8473 

0.7525 
0.9757 

0.9253 

0.7984 

0.7794 

0.8858 

0.8763 

0.9837 

0.8766 

0.8489 

0.7930 

1.0261 

0.9423 

0.8308 

0.9435 

0.9954 

0.8999 

0.9256 

0.9867 

0.9308 

0.8555 

0.9055 

0.7764 

0.9719 

0.9288 

0.8260 

0.8667 

0.8463 

0.8722 

0.9270 

0.7889 

0.8743 

0.8767 

0.8763 

0.8124 


Provider  name 


COCHRAN  memorial  HOSPITAL 


ST  JOHNS  HOSPITAL  AND  HEALTH  CENTER 
SHARPSTOWN  GENERAL  HOSPITAL 

RHD  MEMORIAL  MEDICAL  CENTER  , 

EDGAR  B  DAVIS  MEMORIAL  HOSPITAL 

SOUTHWEST  TEXAS  METHODIST  HOSPITAL 

EAST  TEXAS  MEDICAL  CENTER  ATHENS  

MEDICAL  PLAZA  HOSPITAL  

WESTPARK  MEDICAL  CENTER  

POLK  COUNTY  MEMORIAL  HOSPITAL  

BROWNFIELD  REGIONAL  MEDICAL  CENTER  . 

HARRIS  METHODIST  MEXIA  

NORTH  TEXAS  MEDICAL  CENTER 

BELTWAY  COMMUNITY  HOSPITAL  

EASTLAND  MEMORIAL  HOSPITAL  

BAPTIST  HOSPITAL  LiBERTY 

AMI  BELLAIRE  HOSPITAL 

HARRIS  METHODIST  NORTHWEST  

MARY  SHIELS  HOSPITAL  INC  

AMI  TWELVE  OAKS  HOSPITAL  

SAN  JACINTO  METHODIST  HOSPITAL  

HI  PLAINS  HOSPITAL  

ST  DAVIDS  COMMUNITY  HOSPITAL  

COLORADO  FAYETTE  MEDICAL  CENTER 

RIVERSIDE  GENERAL  HOSPITAL 

NAVARRO  REGIONAL  HOSPITAL  

GOLIAD  COUNTY  HOSPITAL 

HARRIS  METHODIST  GLEN  ROSE  

METHODIST  HOSPITAL  LUBBOCK  

TYLER  COUNTY  HOSPITAL 

PRESBYTERIAN  HOSPITAL  

HASKELL  MEMORIAL  HOSPITAL  

MATAGORDA  GENERAL  HOSPITAL  

MADISON  COUNTY  HOSPITAL 

WILSON  N  JONES  MEMORIAL  HOSPITAL  

MEMORIAL  HOSPITAL 


Nearest  rteighbors  in  proximity  order 


450698.  320023,  450040,  450457,  450686.  450110. 

450399,  450162,  450057,  450429. 
450571,  450340.  450334,  450574,  450170,  450735. 
450184,  450418,  450320.  450423.  450060,  450660. 

450644,  450523,  450193.  450358. 
450647,  450590,  450462,  450044,  450079,  450015, 

450730.  450537.  450422,  450365. 
450235,  450104,  450272,  450059.  450143,  450733. 

450081.  450053,  450713,  450151. 
450213,  450681,  450631,  450725,  450633,  450685. 

450058,  450237,  450130.  450697. 

450371,  450690,  450083,  450102,  450113,  450194. 
450447.  450747.  450283.  450658. 

450469.  450324.  450623,  370014,  450090,  370043, 

370163,  450403,  450394.  450109. 
450403,  450691,  450651,  450537,  450730,  450280. 

450315.  450742.  450647,  450462. 
450460,  450296,  450749,  450347,  450222.  450637. 

450211,  450484,  450570,  450417. 
450609,  450110,  450181,  450162,  450040,  450457. 

450686.  450489,  450057,  450160. 
450628,  450658,  450447,  450614,  450348,  450042. 

450101,  450192.  450113,  450747. 
450394.  450691.  450651,  450537,  450730,  450280. 

450315.  450742,  450647,  450669. 
450097.  450197,  450126,  450424.  450709,  450259. 

450027,  450617,  450535. 
450476.  450288,  450498,  450169,  450351.  450234. 

450558,  450229,  450085.  450218. 
450164.  450535.  450296,  450027,  450684,  450424, 

450341,  450126.  450259.  450732. 
450378.  450423.  450184,  450320,  450660,  450523. 

450193,  450358,  450674.  450068. 
450135,  450672.  450137.  450043.  450121,  450297. 

450745,  450087,  450677,  450064. 
450365,  450021,  450696,  450015,  450044,  450729. 

450051.  450590.  450678.  450462. 
450418,  450523,  450358,  450193,  450068,  450659. 

450660.  450378.  450674.  450289. 
450027.  450535,  450410,  450126,  450197,  450097, 

450709,  450259,  450164. 
450539,  450632,  450557,  450698,  450686,  450057. 

450457,  450040,  450264,  450162. 
450056,  450124,  450713,  450718,  450191,  450020, 

450272.  450143,  450127.  450362. 
450370,  450053,  450551,  450151.  450253.  450081. 

450143,  450214,  450235,  450694. 
450035,  450289,  450659,  450068,  450358,  450523. 

450193,  450674,  450660,  450423. 

450372,  450349,  450400,  450192,  450658,  450389. 
450614,  450292,  450628,  450715. 

450082,  450145,  450665.  450147,  450724,  450023. 

450597.  450014.  450626,  450081. 
450596,  450148,  450351,  450270.  450677.  450052. 

450192,  450203,  450288. 
450040,  450686,  450057,  450162,  450110,  450609. 

450303,  450698,  450399,  450429. 
450573.  450395,  450570.  450211,  450484,  450296. 

190166.  450749,  450700,  450034. 
450647.  450678.  450315.  450365.  450280.  450379. 

450422,  450590,  450044,  450015. 
450306,  450746,  450667.  450243,  450250,  450078. 

450169,  450586,  450321.  450229. 
450065.  450694,  450246.  450214.  450072.  450591. 

450626,  450014,  450330,  450717. 
450347,  450749.  450011.  450299,  450580.  450286. 

450637.450222. 
450393.  450324,  450623,  450090,  370014.  450403. 

370043.  370163.  450394.  450109. 
450656.  450210,  450508.  190118.  450700,  450475. 

190047.  450484.  450211.  190134. 
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APPENOtx  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


'S0475 
'50476 

450484 

450486 

450488 

450489 

450497 

450498 

450508 

450514 

450518 

450523 

450530 

450534 
450535 

450537 

450538 

450539 

450544  . 

450545  . 

450546  . 

450547  . 

450550  . 

450551  . 
460557  . 

450558  . 

450559  . 
450561  . 
450563  . 
450565  . 

450570  . 

450571  . 

450573  . 

450574  . 

450575  . 

j$0578  . 
450580  . 
450583  .. 


Wagsindat 


0.9024 

0.7728 

0.8120 

0.7212 

0.9022 

0.7467 

0.7942 

0.8025 

0.8428 

0.8634 

0.8634 

0.9719 

0.9733 

0.7786 
0.9308 

1.0122 

0.9593 

0.8533 

0.9249 

0.8359 

1.0035 

0.8552 

0.9249 

0.9347 

0.8485 

0.7976 

0.8416 

0.7628 

1.0137 

0.9039 

0.8587 

0.7525 
0.7897 

0.7592 
0.7738 

0.6988 

0.7961 

0.7340 


Provider  name 


HENDERSON  MEMORIAL  HOSPITAL  

RANGER  GENERAL  HOSPITAL  

WOODLAND  HEIGHTS  MEDICAL  CENTER 

CHILDRESS  GENERAL  HOSPITAL 

ROY  H  LAIRD  MEMORIAL  HOSPITAL  

MEDICAL  ARTS  HOSPITAL _.... 

BOWIE  MEMORIAL  HOSPITAL  

STEPHENS  MEMORIAL  HOSPITAL  

MEMORIAL  HOSPITAL 

MID  JEFFERSON  COUNTY  HOSPITAL  

PARK  PLACE  HOSPITAL  

DIAGNOSTIC  CENTER  HOSPITAL  

DANFORTH  HOSPITAL 


OCHILTREE  GENERAL  HOSPITAL  . 
BAYTOWN  MEDICAL  CENTER  INC 


RICHARDSON  MEDICAL  CENTER  

ALVIN  COMMUNITY  HOSPITAL  INC 

CENTRAL  PLAINS  REGIONAL  HOSPITAL  

PARKWAY  HOSPITAL 

PHYSICWVNS  AND  SURGEONS  HOSPITAL  .... 

AMI  HEIGHTS  HOSPITAL  

WOOD  COUNTY  CENTRAL  HOSPITAL 

DOCTORS  HOSPITAL  AIRLINE 

EAGLE  LAKE  COMMUNITY  HOSPITAL  

CAPROCK  HOSPITAL  DISTRICT  

HUMANA  HOSPITAL  ABILENE 

GARZA  MEMORIAL  HOSPITAL  

HIGH  PLAINS  BAPTIST  HOSPITAL 

BAYLOR  MEDICAL  CENTER  AT  GRAPEVINE 

PALO  PINTO  GENERAL  HOSPITAL 

SILSBEE  DOCTORS  HOSPITAL 


SHANNON  WEST  TEXAS  MEMORIAL  HOSPITAL 
JASPER  MEMORIAL  HOSPITAL  


CONCHO  COUNTY  HOSPITAL  

CITIZENS  HOSPITAL  OF  COMMERCE 


HEMPHILL  COUNTY  HOSPITAL 
HOUSTON  COUNTY  HOSPITAL 
KIMBLE  HOSPITAL 


Nearest  neighbors  in  proximity  order 


450488.  450210,  450037.  450702,  450690,  450115 

450194,  450083.  450102.  450371. 
450411.  450498.  450288.  450351,  450169.  450234 

450565.  450085.  450596,  450203. 
450211.  450508.  450656,  450580,  450337,  450749 

450460.  450473,  450700,  450395. 
450587.  450234.  450041,  450239,  450649,  450152 

450288,  450218. 

450037.  450115.  450702.  450475,  450102.  450083 

450690,  450371 ,  450070,  450032. 
450609.  450160.  450399.  450144.  450653.  450559 

450307.450181,450545. 
450641,  450109,  450241,  450276,  450271.  450090 

450025,  450010.  450743. 
450169.  450476.  450411.  450085,  450250.  450157 

450565,  450229,  450306,  450558. 
450656,  450484.  450211.  450473.  450337  450194 

450475.  450210,  450700,  450580. 
450123.  450518.  450096.  450666.  450346.  450034 

450005,  450341,  450570.  190037. 
450096.  450123.  450514,  450666,  450346  450034 

450005,  450341.  190037,  450570. 
450358.  450193,  450068.  450659,  450660,  450674 

450289.  450446.  450423.  450035. 

450195.  450018.  450190,  450709,  450617.  450538 

450097,  450410,  450424.  450535. 
450146.  370082.  370138,  450578,  370007.  170068. 
450027.  450424.  450410,  450126.  450197,  450164 

450097,  450709.  450259. 
450651,  450315.  450280.  450647.  450462,  450379 

450730,  450691 .  450678.  450742. 
450617.  450709.  450195.  450097.  450530.  450410 

450717.450591,450197. 
450429.  450632.  450264.  450557.  450698.  450269 

450686.  450057.  450457.  450040. 
450550.  450546.  450366.  450630,  450035,  450259 

450610,  450446.  450423.  450659. 
450133.  450307,  450661,  450132.  450144.  450653 

450140.  450050.  450469. 
450550.  450544.  450035.  450366.  450630,  450423 

450446,  450659,  450068.  450523. 
450283.  450224.  450070.  450098.  450236.  450115. 

450371.  450102,  450083.  450373. 
450544.  450546,  450366.  450630,  450259.  450035 

450446.450423.450659.450610. 
450370.  450438,  450214,  450253.  450694,  450330 

450706.  450053,  450151.  450644. 
450632.  450303.  450539.  450429.  450057.  450686 

450457.  450040.  450162.  4501 10. 
450229.  450078.  450169,  450055.  450170,  450306 

450243.  450411.  450218.  450498. 
450609.  450303.  450162.  450110,  450057,  450040 

450457.  450686.  450073.  450489. 
450325.  450231,  450652,  450155,  450209,  450264 

450221.450269. 
450639,  450142.  450079,  450379.  450669.  450087. 

450745.  450730,  450590,  450064. 
450203,  450596.  450121.  450672,  450137.  450241 

450419.  450135,  450085.  450043. 
450034.  450346.  450666.  450005.  450514.  450460, 

450123.  450518.  450096.  450417. 
450376,  450340,  450574.  450334.  450170.  450735 
450460.  190166.  450700.  190050,  190164,  450570 

190186,  450484.  450211,  450395. 
450340,  450607,  450571,  450735.  450376,  450166. 
450352.  450236.  450623.  450373,  450196,  450691 

450224,  450403.  450112,  450394. 
450258.  370007,  450099.  450534.  370131.  450146. 

450327. 
450749,  450747.  450113,  450467.  450211,  450484 

450337,  450347,  450658,  450508. 
450166.  450007.  450604.  450735.  450649. 
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Provider  No 
450584  

450586  

450587  

450590  

450591  

450596  

450597  

450603  

450604  

450605  

450607  

450609  

450610  

450614  

450615  

450617  

450620  

450623  

450626  

450628  

450630  

450631  

450632  

450633  

450634  

450637  

450638  

450639  

450641  

450643  

450644  

450646  

450647  

450648  

450649  

450651  

450652  

450653  

450654  

450656  


Appendix  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Wage  index 


0.7482 

0.7702 

0.7074 

0.9279 

0.9536 

0.9148 

0.8336 

0.7902 
0.8458 
0.8201 

0.7635 
0.8432 

0.9742 

0.7842 

0.7723 

0.9378 

0.6909 
0.8364 

0.8562 

0.7930 

0.9500 

0.7794 

0.8516 

0.7709 

1.0572 

1.0210 

0.9874 

0.9721 

0.7549 

0.6742 
0.9827 

0.9221 
1.0170 

0.9719 

0.7374 
1.0125 

0.7751 

0.8018 
0.7914 
0.8428 


Provider  name 


WILBARGER  GENERAL  HOSPITAL 

SEYMOUR  HOSPITAL 

BROWNWOOD  REGIONAL  HOSPITAL 

GRANVILLE  C  MORTON  HOSPITAL 

ANGLETON-DANBURY  GENERAL  HOSPITAL 

HOOD  GENERAL  HOSPITAL 

CUERO  COMMUNITY  HOSPITAL  

CULBERSON  COUNTY  HOSPITAL  DISTRICT 
HILL  COUNTRY  MEMORIAL  HOSPITAL  INC  .. 
COASTAL  BEND  HOSPITAL : 

REAGAN  MEMORIAL  HOSPITAL  

LYNN  COUNTY  HOSPITAL  DISTRICT 

MEMORIAL  CITY  MEDICAL  CENTER  

WEST  COMMUNITY  HOSPITAL  

ATLANTA  MEMORIAL  HOSPITAL  , 

HUMANA  HOSPITAL  CLEAR  LAKE 

DIMMIT  COUNTY  MEMORIAL  HOSPITAL  

NORTHEAST  MEDICAL  CENTER  

EDNA  HOSPITAL .- 


SOUTH  LIMESTONE  HOSPITAL 


HCA  SPRING  BRANCH  MEDICAL  CENTER 


HUMANA  HOSPITAL  SAN  ANTONIO 


LOCKNEY  GENERAL  HOSPITAL 


HUMANA  HOSPITAL  METROPOLITAN 


DENTON  REGIONAL  MEDICAL  CENTER 


DOCTORS  HOSPITAL 


HOUSTON  NORTHWEST  MEDICAL  CENTER 


HARRIS  METHODIST  H  E  B 


NOCONA  GENERAL  HOSPITAL 


DOCTORS  HOSPITAL  OF  LAREDO 

HCA  WEST  HOUSTON  MEDICAL  CENTER 


VISTA  HILLS  MEDICAL  CENTER  

HUMANA  HOSPITAL  MEDICAL  CITY  DALLAS 


RICHARDS  MEMORIAL  HOSPITAL 


HEART  OF  TEXAS  MEMORIAL  HOSPITAL 
HCA  MEDICAL  CENTER  OF  PLANO  


PALO  DURO  HOSPITAL 


SCENIC  MOUNTAIN  MEDICAL  CENTER  ... 
STARR  COUNTY  MEMORIAL  HOSPITAL  .. 
AMI  NACOGDOCHES  MEDICAL  CENTER 


Nearest  neighbors  In  proximity  order 


450278.  450673.  450249,  370051.  450586.  370022, 

450010.  450025,  450369.  370036. 
450157.  450250,  450746,  450673,  450584,  450464, 

450025,  450010,  450085,  450278. 
450234,  450218.  450486,  450288,  450649,  450334. 

450411. 
450044,  450015,  450422,  450079,  450365,  450379, 

450696,  450021,  450462,  450051. 
450072.  450065.  450538,  450195,  450717,  450617, 

450530.  450709.  450465,  450190. 
450451,  450148,  450677.  450203,  450137,  450121. 

450672.  45041 9.  450043,  4501 35.   . 
450081,  450724,  450147.  450023,  450235.  450053, 

450626.  450665,  450450.  450108. 
NO  PROVIDER  WITHIN  50  MILES. 
450007,  450712,  450219.  450362,  450583. 
450153,  450046,  450118,  450074,  450131,  450145, 

450082,  450353,  450163. 
450705,  450574,  450322,  450728,  450140,  450735. 
450559,  450399,  450110,  450162,  450040,  450457, 

450057,  450686,  450489,  450303. 

450630,  450366.  450320,  450644,  450378,  450423, 

450418,  450184,  450546,  450523. 
450192,  450270,  450042,  450101,  450052,  450400. 

450628,  450447,  450348,  450239. 
450004,  040063,  450200,  450703,  190088.  040032 

450080,  450098,  450032,  190113. 
450709.  450538,  450097,  450410,  450195,  450197, 

450530,  450424,  450126. 
450092,  450293,  450177. 
450393,  450469,  450324,  450575,  450196.  450112, 

370014,  450352,  450403,  450394. 
450023,  450724,  450147,  450014,  450694,  450246. 

450465,  450597,  450081,  450214. 
450400.  450658.  450348,  450042.  450101,  450614, 

450447,  450192.  450747,  450113. 
450366,  450610.  450320.  450546,  450423,  450644, 

450544.  450378,  450418,  450550. 
450681,  450213,  450388,  450725,  450633,  450685, 

450058,  450237,  450130,  450697. 

450557,  450539,  450429,  450264,  450303,  450057, 

450686.  450457.  450040,  450162. 
450058,  450237,  450130,  450685,  450213,  450388, 

450725,  450681,  450734,  450697. 
450743.  450669.  450730,  450271,  450563,  450651, 

450379,  450403,  450394. 
450222.  450732,  450670,  450296.  450638,  450286, 

450684,  450716.  450347.  450544. 
450732,  450684,  450716,  450670,  450544,  450550, 

450546,  450630,  450366,  450610. 
450142.  450745.  450087,  450064.  450563,  450297, 

450149,  450079,  450675.  450590. 
450497.  450109.  450276.  370165.  450090.  370163. 

370157.  450271,  450025.  450010. 
450029. 
450320,  450610,  450184,  450378.  450418,  450630, 

450366,  450423,  450060,  450523. 
450668,  450024,  450002,  450107,  450179,  320018. 
450462,  450315.  450379.  450537.  450280.  450678, 

450590,  450365,  450044,  450422. 
450020,  450011.  450299.  450191,  450127.  450008. 

450054.  450718.  450431. 
450219.  450587,  450486.  450583.  450218. 
450537,  450730,  450647,  450280.  450315.  450379, 

450462,  450691.  450394.  450678. 
450325,  450561,  450231.  450155.  450264.  450269. 

450063. 
450307.  450545,  450727,  450133,  450489,  450073. 
450176,  450119,  450016,  450711,  450128,  450726. 
450508,  450484.  450211.  450473.  450337,  450475, 

450210.  450194,  450700,  450580. 
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Provider  No. 


450658 

450659 

450660 

450661 

450662 

450665 

450666 

450667 

450668 
450669 

450670 

450672 

450673  , 

450674  . 

450675  . 

450677  . 

450678  . 

450681  . 

450682  . 

450683  . 
460684  . 

450685  . 

450686  . 
450668  . 
450690  . 

)1  . 
450694  . 
450696  . 
460697  .. 
450698  .. 
450700  .. 

450702  .. 

450703  .. 

450704  .. 


450705 
450706 

450709 


Wage  Index 


0.8199 

0.9719 

0.9829 

0.8415 

0.8018 

0.8247 

0.8614 

0.7591 

0.9236 
1.0698 

1.0274 

0.8999 

0.7791 

0.9829 

0.9530 

0.8986 

0.9892 

0.7794 

1.0052 

1.0231 

1.0334 

0.7709 

0.8463 

1.0100 

0.8949 

0.9958 

0*8154 

0.9145 

0.7754 

0.8551 

0.7993 

0.9045 

0.7673 

1.0052 

0.8365 
0.9669 

0.9410 


Provider  name 


fairreld  memorial  hospital 

AMI  PARK  PLAZA  HOSPITAL  

HCA  MEDICAL  CENTER  HOSPITAL  

ODESSA  WOMENS  CHILDRENS  HOSPITAL  .. 

VALLEY  REGIONAL  MEDICAL  CENTER  

OTTO  KAISER  MEMORIAL  HOSPITAL  

BEAUMONT  MEDICAL  SURGICAL  HOSPITAL 
STONEWALL  MEMORIAL  HOSPITAL  


SIERRA  MEDICAL  CENTER  

HCA  LEWISVIUE  MEMORIAL  HOSPITAL 


TOMBALL  REGIONAL  HOSPITAL  

HCA  MEDICAL  PLAZA  HOSPITAL  

ELECTRA  MEMORIAL  HOSPITAL 

WOMENS  HOSPITAL  OF  TEXAS  

HCA  SOUTH  ARLINGTON  MEDICAL  CENTER 

HUGULEY  MEMORIAL  MEDICAL  CENTER  

DOCTORS  HOSPITAL 

ST  LUKES  LUTHERAN  HOSPITAL 

SOUTHEASTERN  METHODIST  HOSPITAL 

TERRELL  COMMUNITY  HOSPITAL  

NORTHEAST  MEDICAL  CENTER  HOSPITAL  .. 

LUTHERAN  GENERAL  HOSPITAL  

UNIVERSITY  MEDICAL  CENTER  

MESOUITE  COMMUNITY  HOSPITAL 

UNIVERSITY  OF  TEXAS  HEALTH  CENTER 

PHYSICIANS  REGIONAL  HOSPITAL  

MEMORIAL  HOSPITAL  EL  CAMPO 

MEDICAL  ARTS  HOSPITAL  

SOUTHWEST  GENERAL  HOSPITAL 

LAMB  HEALTHCARE  CENTER 

SABINE  COUNTY  HOSPITAL  

LONGVIEW  REGIONAL  HOSPITAL 

MEDIAL  ARTS  HOSPITAL  

TRI  CITY  HEALTH  CENTRE  INC 


RANKIN  COUNTY  HOSPITAL  DISTRICT 
KATY  MEDICAL  CENTER  


ST  JOHN  HOSPITAL 


Nearest  neighbors  in  proximity  order 


450400,  450628,  450113,  450747.  450447.  450389 

450580,  450614.  450348,  450194. 
450068.  450358,  450523,  450289,  450193.  450446 

450035,  450660,  450674,  450423. 
450674.  450193,  450358,  450523,  450068,  450289 

450659,  450423.  450446,  450418. 
450132,  450133.  450545,  450050,  450140,  450307 

450144,  450705. 
450028,  450047,  450033,  450128.  450711,  450016 

450119.450176. 
450450,  450108,  450082,  450165,  450597,  450724 

450147,  450023,  450145,  450734. 
450346,  450034,  450514,  450123,  450518,  450096 

450005,  450570.  450341.  450417. 
450243.  450321,  450464,  450306.  450746,  450078 

450073.  450055. 
450107,  450002.  450024,  450179,  450646,  320018 
450730.  450563,  450634.  450743.  450651,  450379 

450537,450639,450142. 
450638.  450732,  450716,  450222,  450637.  450684 

450544,  450550,  450630,  450366. 
450419,  450135,  450137.  450043,  450121,  450297 

450745,  450087.  450677.  450064, 
450584.  450010.  450025,  370051,  450278,  450586 

450276,  450249,  370097.  370022. 
450660,  450193,  450358.  450523.  450068,  450289 

450659.  450446,  450423.  450418. 
450064,  450149,  450639,  450745,  450142  450087 

450297,  450043.  450419. 
450043,  450137,  450672,  450419,  450135  450121 

450675.  450297,  450064. 
450688.  450365,  450462,  450021,  450422,  450704 

450696,  450315,  450647,  450280. 
450631.  450213,  450388.  450725.  450633,  450685 

450058,  450237.  450130.  450697. 
450704,  450031,  450688,  450021.  450696,  450365. 

450729,  450678,  450051,  450422. 
450175,  450292,  450031,  450742,  450682,  450688 

450704.  450678,  450280,  450315. 
450638,  450544,  450550,  450732,  450259  450546 

450716,  450126,  450366.  450630. 
450237,  450058,  450130,  450633.  450697,  450734. 

450388,  450213,  450681.  450725. 
450457,  450040,  450057,  450162,  450110,  450609 

450303.  450698,  450429,  450399. 
450678,  450031,  450704,  450365,  450682  450021 

450422,450315,450696,450280. 
450083,  450102,  450371,  450488,  450115,  450194, 

450475,  450389,  450037,  450547. 
450742.  450280,  450315,  450537,  450394.  450651, 

450647,  450462,  450403,  450678. 
450214.  450465,  450626.  450551,  450065.  450246 

450330,  450370,  450438.  450053. 
450021,  450422,  450365,  450729,  450051,  450015 

450044.  450590,  450704.  450094. 
450734,  450685,  450237,  450130,  450058,  450633 

450388,450213,450681,450631. 
450374.  450429,  450686,  450457,  450040,  450057. 

450110,  450162,  450539,  450269. 
190047,  450573.  190164.  450473,  450656.  450484. 

450211,  450508,  190166,  190050. 
450037.  450115.  450488,  450070,  450032,  450475. 

450102,  450083,  450690,  450210. 
450200.  040063,  040032.  450615,  040091,  450004. 

040082.  040095.  040067,  190088. 
450682,  450688,  450031,  450021,  450678,  450365, 

450696,  450422,  450729,  450051. 
450728,  450322,  450140,  450607,  450132,  450661. 
450644.  450610,  450330.  450320,  450630.  450716. 

450184,  450366,  450378.  450418. 
450617.  450097,  450410.  450538.  450197,  450195. 
450424,  450530.  450027. 
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ProvkJerNo. 

Wage  index 

450711  

0.8018 

450712  

0.8122 

450713  

0.8960 

450715  

0.9799 

450716  

0.9850 

450717  

1.0050 

450718  

0.8976 

450723  

0.9012 

450724  

0.8360 

450725  

0.7779 

450726  

0.8184 
0.7953 
0.8407 
0.9145 

450727  

450728  

450729  

450730  

0.9955 

450732  

1.0020 

450733  

0.7779 

450734  

0.7709 

450735  

0.7578 

450742  

0.9908 

450743  

1  0560 

450745  

09269 

450746  

0.6299 

450747  

0.8564 

450749  

08535 

460001  

0.9499 

460003  

0.9512 

460004  

0.9630 

460005  

09630 

460006  

0.9563 

460007  

460008  

0.8940 
0.9563 

460009  

0.9586 

460010  

0.9512 

460011  

0.9770 
0.9521 

460013  

460014  .; 

0.9563 

460015  

0.9368 

460016  

0.8443 

Provider  name 


RIO  GRANDE  REGIONAL  HOSPITAL 

starlite  village  hospital 

HCA  SOUTH  AUSTIN  MEDICAL  CENTER 

MIDWAY  PARK  MEDICAL  CENTER 

CYPRESS  FAIRBANKS  MEWCAL  CTR  HOSPITAL 

FORT  BEND  HOSPITAL 

ROUND  ROCK  COMMUNITY  HOSPITAL 

CHARLTON  METHODIST  HOSPITAL 

VICTORIA  REGIONAL  MEDICAL  CENTER 

HUMANA  WOMENS  HOSPITAL  SOUTH  TEXAS 


BROOKS  COUNTY  HOSPITAL  .. 
MITCHELL  COUNTY  HOSPITAL 

MCCAMEY  HOSPITAL  

LAKE  CLIFF  HOSPITAL  , 


VALLEY  VIEW  MEDICAL  CENTER 
PIONEER  VALLEY  HOSPITAL 


UNIVERSITY  OF  UTAH  HOSPITAL 
LATTER-DAY  SAINTS  HOSPITAL  .. 


CASTLEVIEW  HOSPITAL 

MOUNTAINVIEW  HOSPITAL 


TOOELE  VALLEY  REGIONAL  MEDICAL  CENTER 
LOGAN  HOSPITAL  


Nearest  neighbors  in  proximity  order 


TRINITY  MEDICAL  CENTER 

THE  WOODLANDS  HOSPITAL 

HUMANA  HOSPITAL  VILLAGE  OAKS 

SAN  ANTONIO  STATE  CHEST  HOSPITAL 

SCHLEICHER  COUNTY  MEDICAL  CENTER  

LAKE  POINTE  MEDICAL  CENTER 

HCA  DENTON  COMMUNITY  HOSPITAL  

SCHICK  SHADEL  HOSPITAL  DALLAS-FT  WORTH  .... 

KNOX  COUNTY  HOSPITAL  

TRINITY  VALLEY  MEDICAL  CENTER 

TRINITY  MEMORIAL  HOSPITAL  

UTAH  VALLEY  REGIONAL  MEDICAL  CENTER  

HOLY  CROSS  HOSPITAL  

MCKAY-DEE  HOSPITAL  CENTER  

ST  BENEDICTS  HOSPITAL  

COTTONWOOD  HOSPITAL 


450016,  450176,  450119.  450128,  450033,  450047, 

450654,  450028,  450662. 
450007,  450604,  450631,  450681,  450725,  450388 

450213,  450309,  450733,  450633. 
450124.  450056,  450431,  450718,  450272,  450191, 

450020,  450143,  450381,  450059. 

450723,  450094,  450729,  450682,  450051,  450696 

450704,  450021,  450422,  450365. 
450638,  450630,  450366,  450544,  450610,  450670, 

450550,  450546,  450320,  450644. 
450060,  450184,  450378,  450330,  450418,  450644 

450660.  450674,  450320,  450193. 
450191,  450020,  450056.  450431,  450124,  450713. 

450362,  450648,  450008. 
450715.  450094,  450051,  450729,  450696,  450149. 

450021,  450015,  450422.  450682. 

450147,  450023,  450626,  450597.  450014.  450450, 

450081,  450145.  450665,  450246. 
450681,  450631,  450213,  450388,  450633,  450685. 

450058,  450237,  450130,  450733. 
450163,450353,450654. 

450073,  450055,  450653,  450321,  450307,  450243. 
450705,  450140,  450322,  450178,  450607,  450050. 
450051,  450696,  450021,  450422,  450094,  450015 

450365,  450044,  450590,  450704. 
450651,  450379,  450537,  450669,  450647,  450563, 

450462,  450590,  450315,  450280. 
450638.  450670.  450684.  450222.  450637.  450716. 

450544,  450550,  450296,  450546. 

450633,  450058,  450725,  450130,  450213,  450681, 
450237,  450631,  450388,  450685. 

450697,  450130,  450237,  450058.  450685.  450633 

450388,  450213,  450681,  450725. 
450166,  450574,  450340.  450571.  450376.  450583 

450607. 
450691,  450280,  450315,  450688.  450031,  450537, 

450678,  450462,  450647,  450704. 

450634.  450669,  450271.  450730,  450563,  450651, 
450379,  450403,  450142. 

450087,  450297,  450142.  450639,  450064,  450135, 

450043,  450419,  450672,  450137. 
450464,  450667,  450586.  450306.  450250.  450243 

450078.450321. 
450113.  450194,  450337,  450658,  450580,  450389 

450400,  450690.  450371.  450083. 
450347.  450467.  450580,  450395,  450211,  450484 

450637,  450296,  450222,  450460. 
460043,  460023,  460013.  460036,  460044,  460006 

460047,  460046,  460008,  460014. 
460010.  460009.  460046.  460047.  460008.  460042. 

460006.  460044,  460041,  460014. 

460005,  460041,  460017,  460042.  460039.  460010. 
460003,  460009,  460008,  460046. 

460004.  460041.  460017,  460039,  460042,  460010 

460003,  460009,  460008,  460046. 
460047,  460046,  460044,  460008,  460003,  460009 

460010,  460042,  460023,  460014. 
460033,  460021.  460035.  460018. 

460006.  460047.  460046,  460010.  460003.  460009, 
460044,  460042,  460014,  460023. 

460003,  460010.  460046.  460047.  460042.  460006 

460008,  460044,  460041,  460023. 
460003,  460009,  460046,  460047,  460042,  460008 

460006,  460044,  460041,  460014. 
460029,460032. 
460001,  460043.  460032,  460023,  460036.  460044 

460029,  460006,  460014,  460047. 
460008,  460006,  460044.  460047.  460046,  460010 

460003,  460023,  460009,  460042. 


460039,  460017,  130045.  130048.  460005,  460004. 
AaEN  MEMORIAL  HOSPITAL |  46(wS^^'  ^^°^^' 
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Provider  No. 

460017  

460018  

460019  

460020  

460021  

460022  

ft60023  

460024  

460025  

460026  

460027  

460029  

460030  

460032  

460033  

460035  

460036 

460037  

460039  

|l60041  

460042  

460043  

460044  

460046  

^•60047  

f700C1  

470003  

470004  

470005  

470006  

•70008  

470010  

#70011  

470012  

J170013  

t15  
18  

470020  

470023  

470024  

)1  

490002  

490003  


Wage  irxjex 


0.9623 

0.8855 
0.9760 
0.8478 
0.9617 
0.8979 
0.9634 

0.6633 
0.8924 
0.8979 
0.9747 
0.9797 
0.8489 
0.9814 

0.8961 
0.8920 
0.9733 

0.9657 
0.9623 

0.9604 

0.9584 

0.9499 

0.9632 

0.9563 

0.9563 

0.9743 

0.8941 

0.9762 

0.9758 

0.9746 

0.9166 
0.9037 

0.9459 

0.9396 

0.8941 

0.9871 

0.9947 

0.9133 

0.8561 

0.8976 

0.8460 

0.7954 

0.8852 


Provider  naine 


BRIGHAM  city  COMMUNITY  HOSPITAL 


KANE  COUNTY  HOSPITAL 

DUCHESNE  COUNTY  HOSPITAL  

SAN  JUAN  HOSPITAL 

DIXIE  MEDICAL  CENTER  

FILLMORE  COMMUNITY  MEDICAL  CENTER 
AMERICAN  FORK  HOSPITAL 


MONUMENT  VALLEY  HOSPITAL 

MILFORD  VALLEY  MEMORIAL  HOSPITAL 

SEVIER  VALLEY  HOSPITAL 

DELTA  COMMUNITY  MEDICAL  CENTER  ... 

SANPETE  HOSPITAL  

ASHLEY  VALLEY  MEDICAL  CENTER , 

CENTRAL  VALLEY  MEDICAL  CENTER  ...... 


GARFIELD  MEMORIAL  HOSPITAL 

BEAVER  VALLEY  HOSPITAL  

WASATCH  COUNTY  HOSPITAL  .... 


GUNNISON  VALLEY  HOSPITAL  ... 
BEAR  RIVER  VALLEY  HOSPITAL 


HUMANA  HOSPITAL  DAVIS  NORTH  

LAKEVIEW  HOSPITAL  

OREM  COMMUNITY  HOSPITAL 

ALTA  VIEW  HOSPITAL  

DOXEY  HATCH  MEDICAL  CENTERM)SPITAL 

HCA  ST  MARK'S  HOSPITAL 

CENTRAL  VERMONT  HOSPITAL 

MEDICAL  CENTER  HOSPITAL  OF  VERMONT  . 

QIFFORD  MEMORIAL  HOSPITAL  INC  

RUTLAND  REGIONAL  MEDICAL  CENTER 

PORTER  MEDICAL  CENTER  INC  


NORTH  COUNTRY  HOSPITAL  &  HEALTH  CENTER 
COPLEY  HOSPITAL  


BRATTLEBORO  MEMORIAL  HOSPITAL 

SOUTHWESTERN  VERP^NT  MEDICAL  CENTER 

FANNY  ALLEN  HOSPITAL 

MT  ASCUTNEY  HOSPITAL  &  HEALTH  CENTER 

SPRINGFIELD  HOSPITAL  INC  

GRACE  COTTAGE  HOSPITAL  

NORTHEASTERN  VERMONT  REGK)NAL  HOSPITAL 

NORTHWESTERN  MEDICAL  CENTER  INC  

NORTON  COMMUNITY  HOSPITAL 

RUSSEa  COUNTY  MEDICAL  CENTER 

RICHMOND  EYE  AND  EAR  HOSPITAL  


Nearest  neighbors  In  proximity  order 


460039.  460005.  460015,  460004.  460041,  130045. 

460042.  130048,  460010. 
460007.  -i 

460030. 
460016. 
460007. 

460026,  460037,  460027,  460035. 
460043,  460001,  460044,  460006,  460036,  460047, 

460046,  460013,  460008,  460009. 
NO  PROVIDER  WITHIN  50  MILES. 
460035,460033. 

460022,  460037.  460035,  460027. 

460022,  460037,  460032,  460026. 
460032,  460011,  460037,  460013. 
460019.  060073. 

460029,  460013,  460001.  460037.  460043.  460027. 

460023,460011. 
460007,  460035,  460025. 

460025,  460033,  460026,  460007,  460022. 

460023,  460043,  460001,  460044,  460046.  460006. 

460047.  460009,  460003,  460010. 

460026,  460022,  460029,  460027,  460032. 

460017,  460015,  460005,  460004,  460041,  130045, 

460042.  130048. 
460004,  460005.  460042,  460010,  460003.  460009. 

460008.  460017.  460046,  460047. 
460010,  460009.  460003,  460046,  460047.  460008. 

460041,  460006,  460004,  460044. 
460001,  460023,  460013,  460044,  460036,  460006, 

460047,  466046,  460008,  460014. 
460006,  460047,  460046,  460008,  460003,  460009, 

460010,  460023,  460043,  460042. 
460047,  460006,  460003,  460009,  460010,  460008, 

460044,  460042.  460023,  460014. 
460046.  460006,  460003,  460009,  460010,  460008, 

460044.  460042,  460023.  460014. 
470004.  470010,  300028,  470023,  470006,  470013, 

470003,  300003,  300008,  300016. 
470013.  330250,  470024,  330252,  470010.  470006, 

470001,  330176,  330116,  470004. 
470001,  300003,  470006,  470005.  300016,  470015, 

300028,  330116,  300024,  470010. 
470004.  470015,  330116,  470006,  470018.  300024, 

300003,  300016,  330191,  470020. 
330116.  470004,  330252,  470005,  470001.  470003. 

470013,  330176,  300003,  470010. 

470010,  300033,  470023,  470024,  300021,  300008 
470001,  470013,  470023,  470024,  470003,  470008, 

300028,  330250,  300008,  470004. 
300019.  470020.  220016,  220003,  220051.  300007. 

470012.  470018,  220095,  220015. 
220051,  330020.  330082.  330232.  330180.  220046. 

470020,  220107,  330003,  470011. 
470003.  330250,  470024,  470010,  330252,  470001, 

470006,  330176,  470004,  330116. 
300024,  300016,  470018,  300003,  300009,  470005, 

470020,  470004.  300013.  300019. 
300024.  470015.  470020,  300009,  300019,  300016. 

300003.  470005,  47001 1 ,  300007. 

470011,  470018.  300019.  300024,  470012,  220016. 
220051.  470015,  330020,  300007. 

300008.  300028,  300021,  470010,  470001,  470008, 

300033,  300022,  470004,  300010. 
330250.  470013,  470003.  470010,  470008,  470001, 

330252. 
490027.  490010.  490114.  180002.  490131.  180006. 

490012.  490002.  440017.  440176. 
490053.  490060.  440012,  490010.  490001,  490131. 

490027.  490127,  490038,  490105. 
490032,  490124,  490094,  490091,  490071,  490028. 

490069.  490112.  490059,  490118. 
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Provider  No. 

Wage  index 

490004  

0.8876 

490005  

0.7812 

490006  

0.7806 

490007  

0.8654 

490008  

1.1012 

490009  

0  8897 

490010  

0.8460 

490011  

0.8654 

490012  

0.8340 

490013  

0.8175 

490014  

1.1012 

490015  

0.8868 

490017  

08643 

490018  

0.8859 

490019  

0.9162 

490020  

0.8653 

490021  

0.8082 

490022  

1.0347 

490023  

1.0325 

490024  

0.8070 

490027  

0.8460 

490028  

0.8852 

490030  

0.8654 

490031  

0.7974 

490032  

0.8852 

490033 

0.8222 

490035  

0.8476 

490037  

0.8094 

490038  

0.7704 

490040  

1.0288 

490041  

0.8616 

490042  

0.8726 

490043  „_. 

1.0113 

490044  „. 

0.8611 

490045  ™. 

1.0978 

490046  

0.8654 

Provider  name 


Nearest  neighbors  in  proximity  order 


ROCKINGHAM  MEMORIAL  HOSPITAL 

WINCHESTER  MEDICAL  CENTER  INC  

SHENANDOAH  COUNTY  MEMORIAL  HOSPITAL 

SENTARA  NORFOLK  GENERAL  HOSPITAL 

JEFFERSON  HOSPITAL  

UNIVERSITY  OF  VIRGINIA  HOSPITAL  

WISE  APPALACHIAN  REGIONAL  HOSPITAL  

DEPAUL  MEDICAL  CENTER  

LEE  COUNTY  HOSPITAL 

HALIFAX  COMMUNITY  HOSPITAL  

NATIONAL  ORTHO  &  REHAB  HOSPITAL  , 

HUMANA  HOSPITAL— RICHMOND  

MARYVIEW  HOSPITAL  

AUGUSTA  HOSPITAL  CORPORATION  

CULPEPER  MEMORIAL  HOSPITAL  INC 

JOHN  RANDOLPH  HOSPITAL 

VIRGINIA  BAPTIST  HOSPITAL 

MARY  WASHINGTON  HOSPITAL  

FAUQUIER  HOSPITAL  

ROANOKE  MEMORIAL  HOSPITALS  

ST  MARYS  HOSPITAL 

HCA  JOHNSTON-WILLIS  HOSPITAL  , 

NORFOLK  COMMUNITY  HOSPITAL 

STONEWALL  JACKSON  HOSPITAL  

MEDICAL  COLLEGE  OF  VIRGINIA  HOSPITALS  ... 

WARREN  MEMORIAL  HOSPITAL  

NEWPORT  NEWS  GENERAL  HOSPITAL  


NORTHAMPTON     ACCOMACK     MEMORIAL     HOS- 
PITAL. 
SMYTH  COUNTY  COMMUNITY  HOSPITAL  


ALEXANDRIA  HOSPITAL  

MARY  IMMACULATE  HOSPITAL 

RADFORD  COMMUNITY  HOSPITAL  .... 

LOUDOUN  HOSPITAL  CENTER  

LOUISE  OBICI  MEMORIAL  HOSPITAL 

PRINCE  WILLIAM  HOSPITAL  

SENTARA  LEIGH  HOSPITAL 


490123,  490106.  490047,  490018, 

490006,  510026. 
510068,  490033,  510008,  490006. 

510027,  490023,  490047,  210001 
490047.  490033,  490005,  490123, 

490023,  510036,  490019,  510068 

490074,  490030,  490011,  490017, 
490120,  490093,  490035,  490057 

490040.  490014,  490073,  490107, 

090002,  090001,  090010.  090004 
490077,  490018.  490106,  490019 

490047,  490022. 
490001,  490027,  490114,  180002, 

490002,  490012.  440017,  440176 
490007,  490030.  490074.  490046, 

490093,  490035,  490120,  490057. 
490114.  180050.  440079.  490027, 

490001.  490010.  440017.  440176 

490075.  340127.  340132.  490098, 
340007.  490079,  340155,  490090 

490107,  490008,  490040,  490073, 
490050,  090001,  090010,  090004 

490118,  490059,  490069,  490028 
490124,  490003,  490112,  490032 

490074,  490007.  490030,  490011 

490119,  490035,  490093,  490044 
490106,  490077,  490009,  490004 

490047,490021. 
490023,  490047,  490022,  490009 

490006,490077,490113. 
490067,  490104,  490094,  490032 

490112,  490091,  490071,  490028 
490095.  490108,  490088,  490031 

490024,  490090,  490126. 
490113,  490019,  210035,  490045, 

490101,  490040,  490063,  490084 

490045,  490019,  490033,  490101 

490043,  490022,  490047,  490073 

490100.  490083,  490048,  490089 

490042,  490126,  490085,  490079 
490001,  490010,  490114,  180002 

490012,  440017,  490002.  440176 

490071,  490091,  490124.  490069 

490059,  490094,  490112,  490118 

490007,  490074,  490046,  490011 

490120,  490057,  490093,  490035 
490126,  490099,  490021,  490095 

490106,  490018,  490083. 
490003,  490124.  490094,  490091 

490069,  490112,  490059,  490118 
490006,  490005,  490047,  490023 

490043,  490045,  510036,  510008 
490093,  490052,  490011,  490041 

490074,  490030,  490046,  490119 
490130,  210045,  490041,  490093 

490057,  490066,  490119,  490109 
490106,  490117,  490111,  490060 

340072,  340044,  490115,  510067 

490008,  490107,  490014,  490073, 
490050,  490122,  090008,  090001 

490052.  490035,  490093,  490066 

490011,  490007,  490017,  490074 
490116,  490110,  490085,  490048 

490024,  490083,  490100,  510067 
510068,  210005,  490101,  210022 

210018,  490050. 
490017,  490074.  490007,  490120 

490092,  490035,  490046,  490093 

490101,  490113.  490063,  490023, 
490008,  490050,  490129,  490122 

490119,  490030,  490011,  490007, 
490120,  490057,  490093,  490035 


490009 
490043 
510026 
490046 
490129 
490004 
490131 
490017 
180002, 
340136 
490129, 
490071 
490046, 
490123, 
490033, 
490003, 
490100 
490023, 
490113, 
490068 
490131 
490003, 
490017, 
490108, 
490071 
510068, 
490007, 
490052 
490053, 
090002 
490109, 
490111 
490063, 
490030, 
490073 
490074, 


490077. 
510036, 
490004, 
490119. 
490050, 
490123, 
180006, 
490119, 
440032. 
340060. 
090002, 
490091. 
490120, 
490031, 
490045, 
490124, 
490083, 
490122, 
490063. 
490110, 
180006. 
490032, 
490119, 
490088, 
490028. 
490019. 
490017. 
490035. 
490002. 
490129, 
490130. 
510046. 
490045. 
490011, 
490040. 
490017, 


IMI 
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Provider  No. 

Wage  index 

490047  

0.8788 

490048  

0.8150 

490050  

1.1198 

490052  

0.8571 

490053  

0.8272 

490054  

0.7715 

490057  

0.8654 

490059  

0.8868 

490060  

0.7838 

490063  

1.1567 

490066  

0.8396 

490067  

0.8653 

490069  

0.8796 

W)71  

0.8852 

490073  

1.1198 

490074  

0.8654 

490075  

0.8630 

490077  

0.8925 

490079  

0.8050 

490083  

0.8110 

490084  

0.8637 

490085  

0.8871 

490088  

0.8168 

490089  

0.8125 

490090  

0.8475 

^90091  

0.8852 

490092  

0.8409 

490093 

0.8476 

490094  

0.8852 

490095  

0.8082 

490097  

0.7470 

490098 

0.7540 

490099  

0.7813 

^100  

08110 

490101  

1.1314 

490104  

0.8653 

Provider  name 


PAGE  MEMORIAL  HOSPITAL  

HCA  LEWIS-GALE  HOSPITAL 

ARLINGTON  HOSPITAL 

RIVERSIDE  HOSPITAL  

JOHNSTON  MEMORIAL  HOSPITAL 

R  J  REYNOLDS-PATRICK  CTY  MEM  HOSPITAL 

VIRGINIA  BEACH  GENERAL  HOSPITAL  

ST  MARYS  HOSPITAL  OF  RICHMOND 

HUMANA  HOSPITAL  CLINCH  VALLEY 

FAIRFAX  HOSPITAL 

WILLIAMSBURG  COMMUNITY  HOSPITAL 

SOUTHSIDE  REGIONAL  MEDICAL  CENTER 

RICHMOND  MEMORIAL  HOSPITAL 

RETREAT  HOSPITAL 

NORTHERN  VIRGINIA  DOCTORS  HOSPITAL  

PORTSMOUTH  GENERAL  HOSPITAL 

MEMORIAL  HOSPITAL 

I^RTHA  JEFFERSON  HOSPITAL 

MEMORIAL  HOSPITAL  MARTINSVILLE  

GILL  MEMORIAL  EYE  EAR  NOSE  THROAT  

RIVERSIDE  TAPPAHANNOCK  HOSPITAL  INC  .... 

GILES  MEMORIAL  HOSPITAL 

BEDFORD  COUNTY  MEMORIAL  HOSPITAL  

FRANKLIN  MEMORIAL  HOSPITAL 

SOUTHSIDE  COMMUNITY  HOSPITAL  

STUART  CIRCLE  HOSPITAL  

SOUTHAMPTON  MEMORIAL  HOSPITAL  

SENTARA  HAMPTON  GENERAL  HOSPITAL  

RICHMOND  COMMUNITY  HOSPITAL 

LYNCHBURG  GENERAL  HOSPITAL 

GREENSVILLE  MEMORIAL  HOSPITAL  

COMMUNITY  MEMORIAL  HOSPITAL  

BATH  COUNTY  COMMUNITY  HOSPITAL  

COMMUNITY  HOSPITAL  OF  ROANOKE  VAUEY 

FAIR  OAKS  HOSPITAL  

HIRIAM  W  DAVIS  MEDICAL  CENTER  


Nearest  neighbors  in  proximity  order 


490006.  490123,  490033,  490004.  490019,  490023, 
490005,  510026,  490009,  490077. 

490024,  490083,  490100,  490110,  490089,  490088, 

490042,  490085,  490126,  490116. 
490129,  490073,  090004,  490008,  490014.  090010. 

090001,  490040,  490107,  490063. 
490035.  490041,  490093,  490011,  490007.  490017. 

490074,  490066,  490030,  490109. 
490002,  440012,  490038,  490105,  490060,  440176, 

440018,  440017,  440184,  340072. 
340019,  340003,  490079,  340159,  340060,  490089 

490115,  340007,  490042,  490116. 
490119,  490046,  490030,  490011,  490120,  490007, 

490074,  490017,  490093,  490035. 
490118,  490028,  490071,  490069,  490015,  490091. 

490124,  490112,  490003,  490032. 
490117,  490127,  490002,  510086,  490105,  490038, 

490053,  510067,  510071,  490131. 
490101.  490073,  490050,  490129,  490008,  490040. 

490014,  490107,  090004,  090010. 

490109.  490041,  490130,  490052,  490035,  490093, 

490020,  49001 1,  490067,  490007. 
490104.  490020,  490112,  490094,  490032,  490003. 

490124,  490091,  490071,  490028. 
490028.  490091,  490071,  490124,  490003,  490032, 

490059,  490094,  490118,  490015. 
490028.  490091.  490124,  490069.  490003.  490032. 

490059,  490094,  4901 12,  4901 18. 

490008,  490050,  490129.  490014.  490040.  490107 
090004,  090001,  090010,  490063. 

490007.  490017,  490030,  490011,  490046,  490120, 
490119,  490093,  490035,  490057. 

340060,  340007,  490079,  490013,  340159,  340034, 
340070.  490089.  340091.  340125. 

490009.  490018.  490106.  490004,  490123,  490019, 
490047. 

340060.  490054.  490089.  340159.  490075,  340007, 

340019,  490024,  340003,  490100. 
490100,  490024,  490048,  490089,  490088,  490110, 

490042,  490126,  490085.  490021. 
210028,  490069,  490094,  490130,  490032,  490003, 

490015,  490124,  490091,  490028. 

490042,  490110,  490116,  510046,  510080,  510071, 

510067,  490111,  510002,  490048. 
490021,  490095,  490108,  490100,  490083,  490024. 

490048,  490031.  490089.  490126. 
490024.  490100,  490083,  490048,  490079,  490110. 

490088,  490054,  490042,  340060. 
490108.  490095.  490021,  490098,  490112,  490104. 

490118,  490013,  490059,  490015. 
490124,  490071,  490028,  490003,  490032.  490069, 

490094,  490059,  490112,  490118. 
490044.  340099.  490097.  490017,  490074,  490035, 

490007,  490120,  490052,  490030. 
490035.  490052.  490011.  490007,  490041,  490017. 

490074.  490030.  490046.  490119. 
490032.  490003.  490124.  490091,  490071,  490069, 

490028,  490112,  490059,  490118. 
490021,  490108,  490088,  490031,  490090,  490100. 

490083.  490024,  490126. 
340151.  490098,  490092.  490104.  490067,  340099, 

340122,  490020,  490044. 
490097.  340151.  340132.  340127,  490013.  490090. 

340036.  490104.  490067. 
490126,  510043,  490031,  510002.  510016.  490106, 

510025.  490088.  490018. 
490083.  490024.  490048,  490089,  490088,  490110, 

490042,  490126,  490085.  490021. 
490063,  490073,  490050,  490129,  490008,  490045, 

490040,  490014,  490107,  090004. 
490067.  490020.  490112.  490032,  490003,  490094. 

490124.  490091.  490071.  490028. 
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Appendix  F.— PROPAC  Proposed  Nearest  Nekshbor  Wage  Index— Continued 


Provktef  No, 
480105  

490106  

490107  

490108  

490109  

490110  

490111  

490112  

490113  

490114  

490115  

490116  

490117  

490118  

490119  

490120  

490122  

490123  

490124  

490126  

490127  

490129  

490130  

490131  

500001  

500002  

500003  

500005  

500007  

500008  

500009  

500011  

500012  

500014  

500015  

500016  

500019  


Wage  Index 


0.7704 

0.8857 

1.0491 

0.8082 

0.8176 

0.8721 

0.8472 

0.8852 

1.0983 

0.8393 

0.7532 

0.8697 

0.8806 

0.6868 

0.8854 

0.8665 

1.0544 

0.8876 

0.8852 

0.8165 

0.7737 

1.1028 

0.8179 

0.7580 

1.0925 

0.9052 

1.0427 

1.0918 

1.0478 

1.0922 

1.0616 

1.1246 

0.9631 
1.0616 

1.0522 

0.9487 
0.9865 


Provider  name 


SOUTHWESTEFW  STATE  HOSPITAL  

WESTERN  STATE  HOSPITAL  

RESTON  HOSPITAL  CENTER 

CENTRAL  VIRGINIA  TRAINING  CENTER 

EASTERN  STATE  HOSPITAL  

MONTGOMERY  REGIONAL  HOSPITAL  

WYTHE  COUNTY  COMMUNITY  HOSPITAL  

HCA  CHIPPENHAM  HOSPITAL 

POTOMAC  HOSPITAL 

LONESOME  PINE  HOSPITAL 

TWIN  COUNTY  COMMUNITY  HOSPITAL 

PULASKI  COMMUNITY  HOSPITAL  .;. 

TAZEWELL  COMMUNITY  HOSPITAL  

HENRICO  DOCTORS  HOSPITAL  

HUMANA  HOSPITAL  BAYSIDE  

CHESAPEAKE  GENERAL  HOSPITAL  

MT  VERNON  HOSPITAL 

RAPPAHANNOCK  GENERAL  HOSPITAL  

METROPOLITAN  HOSPITAL  

ALLEGHENY  HOSPITAL  

BUCHANAN  GENERAL  HOSPITAL  

HOSPICE  OF  NORTHERN  VIRGINIA 

RIVERSIDE  WALTER  REED  HOSPITAL 

DICKENSON  COUNTY  MEDICAL  CENTER 

NORTHWEST  HOSPITAL 

ST  MARY  MEDICAL  CENTER  

SKAGIT  VALLEY  HOSPITAL  &  HEALTH  CENTER 

VIRGINIA  MASON  HOSPITAL 

ISLAND  HOSPITAL 

UNIVERSITY  HOSPITAL  

PROVIDENCE  HOSPITAL  

HKjiHUNE  COMMUNITY  HOSPITAL  


ST  ELIZABETH  MEDICAL  CENTER  

GENERAL  HOSPITAL  MEDICAL  CENTER 


AUBURN  GENERAL  HOSPITAL 


Nearest  neighixm  in  proxinilty  order 


CENTRAL  WASHINGTON  HEALTH  SERVICES 
PROVIDENCE  HOSPITAL  CENTRALIA 


490038.  490117,  490111.  490060,  490053,  490002, 

340072.  340044.  490115.  510067. 
490018.  490004.  490123.  490077.  490031,  490009. 

490099.  490047. 

490040.  490014,  490008.  090002,  490073,  090008, 

490129,  490050.  090001.  090010. 
490095.  490021.  490088.  490031.  490090.  490100, 

490083.  490024.  490126. 
490066.  490130.  490041.  490052.  490035,  490093, 

490020.  490067.  490011,  490104. 
490042,  490085,  490048,  490116,  490024,  490083. 

490100.  490089,  510002,  510046. 

490116.  490115.  510067.  490105.  510071,  490038. 

490117.  490042.  510046,  340044. 
490071.  490028,  490091,  490124,  490059,  490003. 

490032,  490069.  490118,  490094. 
490122.  490045.  490101.  490040,  490063,  210035, 

490107.  490008.  490073.  490014. 
490027.  490001.  490010.  180002.  490012.  180006, 

490131.  440017.  440176.  180050. 
340044.  340003.  490111.  340097.  490116.  490105, 

490038.  340072.  490054.  490042. 
490042.  490085.  490111.  490110.  510067.  510071. 

510046,  490115.  490117.  490048. 
490060.  510086.  510067.  510071.  490105.  490038, 

490111.  510046.  490127,  490002. 

490059.  490015.  490028.  490069.  490071.  490091, 
490124.  490112,  490003.  490032. 

490046.  490057.  490030.  490011.  490007.  490074. 

490120.  490017.  490093.  490035. 
490074.  490030.  490046.  490017.  490007,  490119, 

490011.  490057.  490044.  490093. 
490040.  490107.  090002,  490008,  490014,  090008. 

490073.  210054.  490129.  490050. 
490004.  490047.  490106.  490018.  490006.  490009. 

490077.  510026. 
490091.  490003.  490032.  490071.  490028.  490069. 

490094.  490059.  490112.  490118. 
490099.  490031.  510002.  490088,  490083,  510043. 

490100.  490048.  490024.  490021. 

490060.  490131.  510086.  180044.  180069.  490002. 
180006,  510077,  490117,  510035. 

490050,  490073,  090004,  490008.  490014,  090010. 

090001.  490040.  490107.  090003. 
490109.  490066.  490041.  490052.  490093,  490035. 

490037.  490020.  490084.  490011. 
180006.  490010.  490001.  490027.  180002.  490127, 

180044.  490114.  490002.  180028. 
500075.  500078.  500008.  500026.  500005.  500027, 

500025,  500124,  500064. 
500049,  500094,  380066,  500023,  500053,  500090. 

500058,  380023. 
500093.  500007,  500060,  500122,  500030.  500059. 

500014.  500009.  500026.  500084. 
500027.  500064.  500025.  500008.  500078,  500075, 

500051.500001.500134. 
500003.  500093.  500030.  500122.  500059,  500060. 

500014,  500009,  500072. 
500027.  500005.  500025.  500064.  500078.  500075. 

500001.500051.500124. 
500014.  500026,  500084.  500060,  500124,  500001. 

500075.  500078.  500008.  500051. 
500134.  500088.  500064.  500025.  500027.  500005. 

500141.  500015. 
500036.  500076,  500037.  500110.  500043. 
500009.  500060.  500026.  500084.  500124.  500001, 

500075.  500078.  500008,  500051. 
500141.  500088.  500079,  500129,  500108,  500045, 

500011,500104,500042. 
500123,  500106,  5001 10,  500092.  500029. 
500139,  500024,  500061.  500073.  500041.  500118, 

500021,500069.500045. 
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Provider  No. 
500021  

500023  

500024  

600025  

600026  

600027  

500028  

500029  

500030  

500031  

500033  

500035  

500036  

500037  

500039  

500041  

500042  

500043  

500044  

500045  

500048  

500049  

500050  

500051  

500053  

500054  

500055  

500057  

500058  

500059  

500060  

500061  

500062  

500064  

500065  

500068  

5000o9  

500071  

500072  

500073  

500074  


App»«x  F.— propac  Proposed  Nearest  Neighbor  Wage  Noex— Continued 


1.0196 

0.9010 

0.9966 

1.0918 

1.0776 

1.0918 

0.8057 
0.9172 
1.0478 
0.9606 

0.9473 
0.9906 

0.9631 
0.9386 
1.0846 

1.0738 

1.0214 

0.9374 

0.9906 

1.0427 

1.0067 

0.9006 

1.1001 

1.0922 

0.9010 

0.9906 

1.0014 
0.8340 

0.9050 

1.0218 

1.0707 

0.9800 

0.9618 
1.0918 

0.8146 

1.0623 
0.9735 

0.9167 
1.0612 
1.0023 

0.9552 


Provider  nam* 


ST  CLARE  HOSPITAL  

OUR  LADY  OF  LOURDES  HOSPITAL  

ST  PETER  HOSPITAL  

PR0VH5ENCE  MEDICAL  CE^4TER 

STEVENS  MEMORIAL  HOSPITAL 

SWEDISH  HOSPITAL  MEDICAL  CENTER 


NORTH  VAUEY  HOSPITAL  

COLUMBIA  BASIN  HOSPITAL 

ST  JOSEPHS  HOSPITAL  

GRAYS  HARBOR  COMMUNITY  HOSPITAL 


SAMARITAN  HOSPITAL 

ST  LUKES  MEMORIAL  HOSPITAL 


YAKIMA  VALLEY  MEMORIAL  HOSPITAL  

PROVIDENCE  CENTRAL  MEMORIAL  HOSPITAL 
HARRISON  MEMORIAL  HOSPITAL  


ST  JOHNS  MEDICAL  CENTER 

ALLENMORE  HOSPITAL 

PROSSER  MEMORIAL  HOSPITAL 

DEACONESS  MEDTCAL  CENTER 

PUGET  SOUND  HOSPITAL  

ST  JOSEPHS  HOSPTTAL  

WALLA  WALLA  GENERAL  HOSPITAL 

SOUTHWEST  WASHINGTON  MEDICAL  CENTER 

OVERLAKE  HOSPITAL  MEDICAL  CENTER  

KENNEWKX  GENERAL  HOSPITAL 

SACRED  HEART  MEDICAL  CENTER 


MT  CARMEL  HOSPITAL  

TR1-STATE  MEMORIAL  HOSPITAL 


KADLEC  MEDTCAL  CENTER  

JEFFERSON  GENERAL  HOSPITAL 

CASCADE  VALLEY  HOSPITAL 

MARK  REED  HOSPITAL  


FORKS  COMMUNITY  HOSPITAL  ... 
HARBORVIEW  MEDICAL  CENTER 

MEMORIAL  HOSPITAL  PULLMAN  . 


SKYLINE  HOSPITAL 

W?LLAPA  HARBOR  HOSPITAL 


MID-VALLEY  HOSPITAL  

OLYMPIC  MEMORIAL  HOSPITAL 
MORTON  GENERAL  HOSPITAL  .. 


WHITMAN  COMMUNITY  HOSPITAL 


Nearest  neighbors  in  proKimily  order 


500045.  500108.  500042.  500129.  500079.  500141. 
500015.  500024.  500011.  500139. 

500053.  SOOOSe.  360023.  500043.  500002,  500048. 
5001 02.  360066. 

500139.  500118.  500061,  500021,  500042.  500045 

500108.  500019.  500129,  500079 
500027.  500064.  500005.  500008,  500078,  500051. 

500075.500001.500134. 

500001.  500075,  500078.  500124,  500008,  500009 
500005,  500027,  500025. 

500064.  500005.  500025,  500008,  500078.  500051 

500075.500001,500134. 
500071.  500098,  500107 

500106,  500033,  500016,  500102,  500080,  500092. 
500007.  500093,  500003,  500122,  500060.  500059. 
500069,  500061.  500118.  500139.  500024,  500096 

500019. 
500029.  500102,  500106,  500080.  500101. 

500054,  500044,  500077,  500119,  500132.  130049 
500089,  500097,  500048,  130037. 

500076,  500012.  500037.  500110,  500043. 
500012,  500036,  500076,  500043,  500110,  50D085. 
500078,  500005,  500134,  500064,  500027,  500025 

500008,500011.500001. 
500050.  500019,  380055,  380021,  380007,  380026 

380068.380017,380024. 
500129,  500108,  500045,  500021,  500141,  500079, 

500015.500011.500134. 

500058,  500037,  500053.  500023,  380023,  500012 
500036,  500076. 

500054,  500035,  500077,  500119,  500132,  130049. 
500089,  500097.  500048,  130037. 

500108.  500129,  500042,  500021,  500141,  500079, 
500015.  500011.  500088,  500134. 

500055.  500132,  500097.  500077.  500044.  500035. 
500054,500089,500119. 

500002.  500094,  380066,  500023,  500053,  500090 
500058,380023. 

380055,  380007,  380024,  380017.  380061,  380010. 

360009,  360060,  380004. 
500025,  500008,  500027.  500l24,  500064,  500005, 

500075,  500001,  500078. 
500023,  500058.  380023.  500043,  500002.  500049, 

380066.  500102. 
500035.  500044.  500077.  500119,  500132,  130049. 

500089,  500097.  500048,  130037. 
500048,  500098.  500132,  500097. 
130003,  130011,  500065,  500090,  500074,  130009 

130008.  500094. 
500023.  500053.  500043.  380023,  500102,  500002, 

500049,380066. 
500122,  500014,  500009,  500007,  500026,  500003. 

500060.  500072.  500001.  500075. 
500014,  500009,  500003,  500093,  500084,  500122, 

500026,  500059,  500007.  500124. 
500118.  500139,  500024,  500031,  500019,  500021. 

500069.  500042,  500108. 
500072. 

500027.  500005.  500025.  500008,  500078,  500051, 
500075.  500134,  500001. 

130011.  500074.  130003.  500057.  500090,  130009, 

500094.  130037. 
380001.500085.380025. 
500031,  500096.  380026.  500061,  500019,  380042, 

500139. 

500028,  500107,  500125,  500098,  500092. 

500059.  500122.  500007,  500062. 

500019.  500079,  500041,  500021,  500024,  500139, 

500045.  500108,  500129. 
500065.  130011.  500090,  130003.  500057.  500094, 

130037. 
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APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 

Wage  index 

500075  

1.0925 

500076  

0.9631 

500077  

0.9906 

500078  

1.0940 

500079  

1.0442 

500080  

0.9908 

500084  

1.0715 

500085  

0.9399 

500088  

1.1213 

500089  

1.0080 

500090  

0.8511 

500092  

0.9175 

500093  

1.0427 

500094  

0.8742 

500096  

0.9700 

500097  

0.9912 

500098  

0.8073 

500101  

0.9815 

500102  

0.9107 

500104  

1.0515 

500106  

0.9523 

500107  

0.9115 

500108  

1.0427 

500110  

0.9520 

500118  

0.9926 

500119  

0.9906 

500122  

1.0203 

500123  

0.9551 

500124  

1.0786 

500125  

0.7927 

500129  

1.0427 

500132  

0.9931 

500134  

1.1261 

500135  

1.1218 

500139  

0.9966 

500141  

1.0455 

510001  

0.8700 

510002  

0.7646 

510004  

0.7733 

510005  

0.8622 

- 

Provider  name 


Nearest  neighbors  in  proximity  order 


FIFTH  AVENUE  MEDICAL  CENTER 


NEW  VALLEY  OSTEOPATHIC  HOSPITAL 
HOLY  FAMILY  HOSPITAL  


BALLARD  COMMUNITY  HOSPITAL 
GOOD  SAMARITAN  HOSPITAL 


MEMORIAL  HOSPITAL  ODESSA 
VALLEY  GENERAL  HOSPITAL  .... 


KLICKITAT  VALLEY  HOSPITAL 
VALLEY  MEDICAL  CENTER  


LINCOLN  HOSPITAL  

GARFIELD  MEMORIAL  HOSPITAL  

LAKE  CHELAN  COMMUNITY  HOSPITAL 

UNITED  GENERAL  HOSPITAL 

DAYTON  GENERAL  HOSPITAL  


OCEAN  BEACH  HOSPITAL  

NEWPORT  COMMUNITY  HOSPITAL 


FERRY  COUNTY  MEMORIAL  HOSPITAL 

EAST  ADAMS  RURAL  HOSPITAL  

OTHELLO  COMMUNITY  HOSPITAL 


COMMUNITY  MEMORIAL  HOSPITAL 
QUINCY  VALLEY  HOSPITAL  


OKANOGAN-DOUGLAS  COUNTY  HOSPITAL 

ST  JOSEPH  HOSPITAL  HEALTH  CARE  CENTER 


KITTITAS  VALLEY  COMMUNITY  HOSPITAL 

MASON  GENERAL  HOSPITAL  

VALLEY  HOSPITAL  &  MEDICAL  CENTER  ... 
WHIDBEY  GENERAL  HOSPITAL 


CASCADE  GENERAL  HOSPITAL 

EVERGREEN  HOSPITAL  MEDICAL  CENTER 


COULEE  COMMUNITY  HOSPITAL 
TACOMA  GENERAL  HOSPITAL  .... 


DEER  PARK  HEALTH  CENTER  HOSPITAL  ... 

SCHICK-SHADEL  HOSPITAL 

SNOQUALMIE  VAUEY  HOSPITAL  

CAPITAL  MEDICAL  CENTER 

ST  FRANCIS  COMMUNITY  HOSPITAL 

WEST  VIRGINIA  UNIVERSITY  HOSPITAL 

HUMANA  HOSPITAL  GREENBRIER  VALLEY 

GUYAN  VALLEY  HOSPITAL  

PRESTON  MEMORIAL  HOSPITAL 


500001.  500078,  500008.  500005.  500027.  500026. 

500025,  500124,  500064. 
500036,  500012.  500037.  500110,  500043. 

500044,  500035,  500054.  500119,  500132,  130049. 
500089.  500097.  500048.  130037. 

500008,  500075,  500001,  500005,  500027,  500064, 
500025,500026,500051. 

500045,  500141.  500108,  500015,  500129.  500021, 
500042.  500104.  500088,  500011. 

500101,  500033,  500089,  500102,  500029.  500125. 
500124,  500009.  500014,  500026,  500051.  500075. 

500001,500008.500025. 
380001.500068.500037. 

500011.  500134.  500015.  500141.  500025.  500051. 
500064.  500027.  500005. 

500080.  500044,  500054,  500035,  500077.  500101, 

500132,  500119.  500125.  500048. 
500094,  500057.  500065.  130003,  500074,  130011, 

500049,  500002. 
500107,  500016,  500123,  500106,  500029,  500071, 

500125. 
500003.  500007.  500030.  500060,  500122.  500014, 

500059,  500009.  500026.  500084. 
500090.  500049.  500002,  500057,  130003,  500074, 

500065. 
380026,  380042,  500069,  500031. 
130024,  500132,  500048,  130049.  500119,  500077, 

500035,  500054,  500044,  500055. 

500028,  500055,  500071. 
500080,  500089,  500033,  500102. 

500033.  500058.  500029.  500023.  500080.  500101, 
500053,  500106. 

500015.  500079.  500088.  500141,  500135,  500011. 
500045,  500108.  500129. 

500029,  500016,  500033.  500110.  500092,  500102, 
500123. 

500092,  500071,  500125,  500028. 
500129,  500045,  500042,  500021.  500141.  500079, 
500015,  500011,  500088,  500134. 

500012.  500036.  500076.  500016.  500106,  500123, 
500037. 

500061,  500139.  500024.  500021,  500042,  500129, 

500108,  500045,  500039. 
500035,  500077,  500054,  500044,  130049,  500132. 

500097,  130037,  500089.  500048. 
500059.  500007.  500003.  500014,  500060,  500009, 

500093.  500026,  500072,  500001. 

500016,  500092,  500110,  500106. 

500051.  500075.  500001.  500008.  500026.  500025. 
500027,  500078,  500005. 

500107,  500071.  500080.  500089.  500092. 

500108,  500042.  500045,  500141,  500021,  500079, 
500015,  500011,  500134,  500088. 

500077.  500044,  500035,  500054.  500119.  500097. 

500048,  130049,  500089.  500055. 
500011,  500088,  500064,  500027,  500025.  500005. 

500008,500051. 
500104,  500051.  500088.  500124,  500084,  500015, 

500025,  500064. 
500024,  500118,  500061,  500021,  500019,  500042, 

500045,  500108,  500129,  500079. 
500015,  500129,  500108,  500045,  500079,  500042. 

500011.500088.500021. 
510024.  510047,  390150,  390041,  510005,  510020, 

390184,  210017,  510006,  510009. 
510080,  490126,  490085.  510016.  490099.  510062. 

490110.  510066.  510070.  510060. 
510048.  510035.  510077,  510015,  180069.  180128. 

180044.  490127.  510085.  510029. 
210017,  510020,  510024.  510001,  510047.  510061, 

510009.  390041.  210046.  390184. 
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Appenow  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Provider  No. 


510006  

510007  

510008  

510009  

510012  

510013  

510015  

510016  

510018  

510020  

510022  

510023  

510024 

510025  

510026  

510027  

510028  

510029  

510030  

510031  

510033  

510035  

510036  

510038 

510039  

510040 

510043  

510046  

510047  

510048  

510050  

510053 

510055  

510058  „... 

510058  

510060 


Wage  Index 


0.8222 
0.8645 
0.8196 
0.8269 
0.8414 
0.8117 
a8696 
0.7480 
0.7773 
0.8269 
0.8601 
0.8671 
0.8881 
0.7337 
0.7797 
0.7909 
0.8495 
0.88^1 
0.7915 
0.8601 
0.7497 
0.7678 
0.7880 
0.7870 
0.6383 
0.8738 
0.7687 
0J610 
03231 
0.7733 
0.8383 
0.7818 
0.8689 
0.7497 
0.8601 
0.8446 


Provider  name 


UNTTED  HOSPITAL  CENTER  

ST  MARYS  HOSPITAL  _ 

CITY  HOSPITAL „ „ „ „.. 

BROADOUS  HOSPITAL  ASSOCIATION 

PLEASANT  VALLEY  HOSPITAL  

REYNOLDS  MEMORIAL  HOSPITAL 

BOONE  MEMORIAL  HOSPITAL  „ 

RICHWOOO  AREA  MEDICAL  CENTER  _. 

JACKSON  GENERAL  HOSPITAL  

GRAFTON  CITY  HOSPITAL 

CHARLESTON  AREA  MEDICAL  CENTER  

WEIRTON  MEDICAL  CENTER 

MONONGALIA  COUNTY  GENERAL  HOSPITAL  .... 

WEBSTER  COUNTY  MEMORIAL  HOSPITAL  

GRANT  MEMORIAL  HOSPITAL 

MORGAN  COUNTY  WAR  MEMORIAL  HOSPITAL 

MONTGOMERY  GENERAL  HOSPITAL 

HERBERT  J  THOMAS  MEMORIAL  HOSPITAL  _..„ 

DAVIS  MEMORIAL  HOSPITAL 

ST  FRANCIS  HOSRTAL  

ST  JOSEPHS  HOSPITAL „.„ 

MAN  APPALACHIAN  REGIONAL  HOSPITAL 

HAMPSHIRE  MEMORIAL  HOSPITAL „„... 

STONEWALL  JACKSON  MEMORIAL  HOSPITAL  .. 

OHIO  VALLEY  GENERAL  HOSPITAL  

DOCTORS  HOSRTAL _..._ 

POCAHONTAS  MEMORIAL  HOSPITAL  _.. 

PRINCETON  COMMUNITY  HOSPITAL 

FAIRMONT  GENERAL  HOSPITAL 

LOGAN  GENERAL  HOSPITAL _..„ 

WHEEUNG  HOSPITAL 

ST  JOSEPH  HOSPITAL 

CABELL-HUNTINGTON  HOSPITAL  INC  

CAMDEN  CLARK  MEMORIAL  HOSPITAL _. 

THE  EYE  4  EAR  CUNIC  OF  CHARLESTON  

PLATEAU  MEDICAL  COJTER  - 


Nearest  neighboi*  in  piOMtmity  order 


510038.  510009,  510047.  510020.  510053,  510001. 
510072,  510030,  510024,  510065. 

510055,  18000S,  360007.  180036.  510085.  180128. 

360054,  360050,  510012. 
510068,  510027.  210001,  490005,  210005,  390138, 

390209,  490043,  390151,  210025. 
510020.  510053.  510006,  510030.  510038.  510047. 

510005,  510001,  210017,  510024. 
360054.  360200.  510018.  360050.  360014.  510007. 

510085,  510055,  360007. 
360153.  510039,  510050,  360080.  510072.  360154. 

390150,  360211,  360231,  390042. 
510004,  510048,  510029.  510059,  510040.  510022, 

510031.  510035,  510065,  510028. 
510082.  510025.  510043,  510002.  510060.  510064. 

490099.  510028.  510062.  510080. 
510081.  510012.  360200,  360054,  510063,  510040. 

510058,  510029,  510085,  510033. 

510047.  510009.  510006.  510005.  510001.  510024. 
510053.  510030,  210017,  510038. 

510059.  510031.  510040,  510029,  510085,  510028, 
510015,  510018,  510081,  510060. 

510076,  360083.  360211.  360096,  360238,  390176, 

390036,  390037,  390160,  360080. 
510001.  510047.  390041.  390150,  510005.  510020. 

390184.  210017.  510006,  390147. 
510016.  510084.  510043,  510082,  510053,  510038. 

510030,  490099,  510063,  510028. 
510061,  510036,  490006,  210017,  510030.  490123. 

490047,  510005,  490004,  490033. 

510008,  390209,  210025.  210001.  210027.  390117. 
510068,  490005,  510036,  390138. 

510060.  510022,  510059.  510031.  510040,  510029. 
510082.  510015,  510062,  510070. 

510040.  510031.  510059.  510022,  510085,  510015. 
510028.  510018,  510007,  510055. 

510009,  510053.  510020.  510038,  510006,  510026, 
510005.  210017.  510025,  510047. 

510022.  510059,  510040,  510029,  510085,  510028. 

510015,  510018,  510081,  510060. 
510058,  360147.  360178.  360014,  360200,  510018. 

510063,  510065,  510061,  360067. 

510048.  510004.  180069,  510077.  510015,  510086, 
490127,  510066,  510070,  510062. 

510061.  210025,  210027,  210046,  510026,  490005, 
210017,  510027,  390015.  490006. 

510053.  510006.  510009.  510084.  510020.  510030. 

510063,  510047,  510025,  510065. 
510050,  360153,  360080,  510013,  360211.  360083, 

360154,  390036.  360231,  390042. 
510029,  510031.  510059.  510022.  510085,  510015. 

510028,  510018,  510007,  510081. 
490099,  510016.  510025,  490126.  510082.  510002. 

490031.510084.510030. 
510071.  510067.  490085.  510086.  510080.  490117. 

490116.  510066,  490111,  510070. 
510020.  510001.  510024.  510006.  510009.  510005. 

390150,  510072,  510038,  510053. 
510004,  510035,  510077,  180069,  510015.  180128. 

180044,  490127,  510085,  510029. 

510039.  360080,  360153,  510013.  360211.  360083. 
390036,  390042,  360154,  360231. 

510038.  510009,  510030,  510006.  510020.  510084. 

510047.  510025,  510063,  510005. 
510007.  180009,  360007.  180036.  510085.  180128. 

360054,360050,510029. 
510033,  360147,  360178.  360014,  360200.  510018. 

510063,  510081,  510065,  360067. 
510022,  510031,  510040,  510029,  510085.  510028, 

510015,  510018,  510060,  510081. 

510062.  510070.  510066.  510028.  510062.  510080. 
510015.  510016.  510059.  510022. 
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Provider  No. 

Wage  Index 

510061  

0.7904 

510062  

0.8777 

510063  

0.7669 

510065  

0.7764 

510066  

08635 

510067  

0.8889 

510068  

0.8149 

510070  

0.8777 

510071  

0.9044 

510072  

0.7709 

510076  

0.9057 

510077  

0.7668 

510080  

0.8643 

510081  

0.8410 

510082  

0.8575 

510084  

0.7539 

510085  

0.8849 

510086  

0.8640 

520002  

0.8958 

520003  

0.8368 

520004  

0.8099 

520006  

0.8995 

520007  

0.8680 

520008  

0.9500 

520009  

0.8772 

520010  

1.1055 

520011  

0.8183 

520012  

0.8760 

520013  

0.8165 

520014  

0.9293 

520015  

0.8954 

520016  

0.7505 

520017  

0.8223 

520018  

0.8532 

520019  

0.8777 

520021  

0.9386 

Provider  name 


Nearest  neighbors  In  proximity  order 


POTOMAC  VALLEY  HOSPITAL 

BECKLEY  APPALACHIAN  REGIONAL  HOSPITAL  .... 

CALHOUN  GENERAL  HOSPITAL  COUNTY  INC  

SISTERVILLE  GENERAL  HOSPITAL 

BECKLEY  HOSPITAL  

HUMANA  HOSPITAL  ST  LUKES  

JEFFERSON  MEMORIAL  HOSPITAL  

RALEIGH  GENERAL  HOSPITAL 

BLUEFIELD  regional  MEDICAL  CENTER  

WETZEL  COUNTY  HOSPITAL 

WEIRTON  OSTEOPATHIC  HOSPITAL 

WILLIAMSON  MEMORIAL  HOSPITAL , 

SUMMERS  COUNTY  HOSPITAL  

ROANE  GENERAL  HOSPITAL 

SUMMERVILLE  MEMORIAL  HOSPITAL 

BRAXTON  COUNTY  MEMORIAL  HOSPITAL 

HCA  PUTNAM  GENERAL  HOSPITAL  

WELCH  EMERGENCY  HOSPITAL  

ST  MICHAELS  HOSPITAL 

MYRTLE  WERTH  MEDICAL  CENTER 

ST  FRANCIS  MEDICAL  CENTER  INC , 

MEMORIAL  HOSPITAL  OF  TAYLOR  COUNTY  INC  .., 

VICTORY  MEMORIAL  HOSPITAL  

WAUKESHA  MEMORIAL  HOSPITAL  INC  

ST  ELIZABETH  HOSPITAL  

RIVER  FALLS  AREA  HOSPITAL  INC  

LAKEVIEW  MEDICAL  CENTER  

CLINTONVILLE  COMMUNITY  HOSPITAL 

SACRED  HEART  HOSPITAL  

STOUGHTON-COMMUNITY  HOSPITAL 

GOOD  SAMARITAN  HEALTH  CENTER  

ST  JOSEPHS  MEMORIAL  HOSPITAL 

ST  JOSEPHS  HOSPITAL 

APPLE  RIVER  HOSPITAL  INC 

ST  MARYS  HOSPITAL  

KENOSHA  HOSPITAL  &  MEDICAL  CENTER  


510036,  210017.  210046.  210025, 

510005,  390015.  390039.  510027 
510070,  510066.  510060.  510080, 

510002.  510035,  510086.  510015 
510081,  510084.  510018,  510038, 

360147.  360178.  510053,  510006 
510072.  360178,  360147,  510013 

510058,  360153.  510006.  510039 

510070,  510062.  510060.  510080 
510035,  510086,  510071.  510002 

510071.  510046,  490117,  510086, 
490116,  490060.  490105,  490038 

510008,  490005,  490043,  210005, 
490033,  390138,  210018. 

510066,  510062.  510060.  510080, 
510035.  510086,  510015.  510002 

510067.  510046.  490117,  510086, 
490116.  490060,  490105.  510080 

510065,  510013,  360153,  510039 
360080,  360178,  510047,  510006 

510023.  360211,  360083,  360238 
390176.  390037,  390160,  390042 

180069,  510048,  510004,  180044 
180005,  180028,  490127,  180078 

510062,  510066,  510070,  510002 
510060,  510071,  510067,  490110 

510063,  510018.  510084,  510058 
510022,  510059,  510040,  510029 

510016,  510028,  510025,  510060 

510043,  510070,  510022.  510059 
510063.  510025,  510038,  510081 

510016,  510006.  510028.  510018 
510029,  510040,  510031,  510059 

510055,  510015,  360054. 
490117,  510071,  510067,  490060 

510035,  510066.  510070.  510062 
520033.  520154,  520149.  520030 

520074,  520053,  520015,  520060 
520171.  520070,  520013.  520017, 

520124.  240008,  520010,  520026 
520087,  520121,  240044.  520024, 

520144.  160023.  520122.  520151 
520007.  520037.  520015.  520030 

520039. 
520017.  520153.  520070.  520118, 

520054,  520039,  520037.  520122 
520170,  520082,  520177,  520139, 

520062,  520136,  520145,  520138 
520160.  520045.  520141.  520048 

520097.  520075.  520049.  520012 
520156.  520123.  240059.  240066 

240018,  240210.  240106.  240063 
520124.  520068.  520135,  520047, 

520018.520161,520017. 
520092.  520053.  520154.  520160, 

520141,  520097,  520101.  520075 
520070,  520017.  520003,  520118, 

520007.  520122.  520142.  240008 
520031.  520083.  520089.  520098 

520100.  520084.  520116.  520028 
520030,  520029,  520006,  520019 

520091. 
520109,  520042,  520117.  520144 

520057,  520074.  520095.  520114 
520070.  520013.  520153.  520007, 

520171,  520124.  520039.  520122 
520112,  520026,  520157,  520068 

240066.  240028.  240050. 
520029,  520159,  520091.  520120 

230149. 
520069,  140100,  520094,  520096 

140202.  140130.  520059,  520056 


210027, 
510028, 
510058, 
360154, 
510046. 
490111. 
210001. 
510028, 
490111, 
510050. 
360096. 
510035. 
510046. 
510033. 
510084. 
510082. 
510022. 
510046. 
520037. 
520153, 
240135, 
520029, 
520013, 
520174, 
520053, 
520026, 
520039. 
520009. 
520153. 
520071. 
520037. 
520024. 
520003. 
520123. 
520015. 
140084, 


510026, 
510046, 
510033, 
510033, 
510028, 
490085. 
510027. 
510046. 
490085, 
360154, 
390036, 
180032, 
490085, 
510031. 
510062. 
510053. 
510007, 
490127, 
520012. 
520123, 
520142, 
520054. 
520006. 
520103, 
520115. 
240003, 
520153, 
520045, 
520171, 
520066. 
520002, 
520121, 
520118, 
520124. 
520030. 
140033. 
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Provider  No. 

520024  

520025  

320026  

520027  

520028  

520029  

520030  

520031  

520032  

520033  

520034  

520035  

520037  

520038  

520039  

520040  

520041  

520042  

520044  

520045  

520047  

520048  

520049  

520051  

520053  

520054  

520056  

520057  

520058  , 

520059  

520060  

520062  

520063  

520064  

520066  

520068  


Wage  irxjex 


0.8104 

0.8506 

0.9709 

0.9223 

0.8799 

0.8970 

0.8990 

0.9299 

0.9343 

0.8886 

0.8602 

0.8460 

0.8927 

0.9026 

0.8130 

0.9466 

0.9314 

0.9530 

0.8460 

0.8712 

0.8331 

0.8697 

0.8756 

0.9106 

0.8596 

0.8448 

0.9261 

0.9318 

0.9230 
0.9187 

0J675 

0.9518 

0.9175 

0.9342 

0.8757 

0.8257 


Provider  name 


THE  VERNON  MEMORIAL  HOSPITAL  INC  

WAUPUN  MEMORIAL  HOSPITAL  

HOLY  FAMILY  HOSPITAL 

ST  MARYS  HOSPITAL  OZAUKEE  INC  

ST  CLARE  HOSPITAL  OF  MONROE  

SACRED  HEART  HOSPITAL  

WAUSAU  HOSPITALS  CENTER 

MEMORIAL  COMMUNITY  HOSPITAL  

MEMORIAL  HOSPITAL  OF  IOWA  COUNTY  INC  , 

RIVERVIEW  HOSPITAL  ASSOCIATION 

TWO  RIVERS  COMMUNITY  HOSPITAL  

SHEBOYGAN  MEMORIAL  MEDICAL  CENTER  ... 

ST  JOSEPHS  HOSPITAL  

HARTFORD  MEMORIAL  HOSPITAL  INC  

RUSK  COUNTY  MEMORIAL  HOSPITAL  

ST  MICHAEL  HOSPITAL  OF  MILWAUKEE  

DIVINE  SAVIOR  HOSPITAL 

REEDSBURG  MEMORIAL  HOSPITAL  INC  

ST  NICHOLAS  HOSPITAL 

THEDA  CLARK  MEMORIAL  HOSPITAL 

COMMUNITY  MEMORIAL  HOSPITAL  

MERCY  MEDICAL  CENTER 

BELLIN  MEMORIAL  HOSPITAL  

ST  MARYS  HOSPITAL  

NEW  LONDON  FAMILY  MEDICAL  CENTER  INC 

MEMORIAL  HOSPITAL  INC  

TRINITY  MEMORIAL  HOSPITAL  

ST  CLARE  HOSPITAL 


SUPERIOR  MEMORIAL  HOSPITAL 
MEMORIAL  HOSPITAL 


BERLIN  MEMORIAL  HOSPITAL  

MEMORIAL  HOSPITAL  AT  OCONOMOWOC  

ST  JOSEPHS  COMMUNITY  HOSPITAL 

SINAI  SAMARITAN  MED«CAL  CENTER— MT  SINAI 

MERCY  HOSPITAL  OF  JANESVILLE  

CUMBERLAND  MEMORIAL  HOSPITAL  


Nearest  neighbors  in  proximity  order 


520004.  520087,  520121,  520016.  520117.  520114. 

160023.  520144,  240135,  520134. 
520076,  520090,  520088,  520084,  520060,  520038. 

520048,  520116,  520063,  520041. 

520123.  240066,  520156,  520018,  520157.  520010. 
520112.  240050,  240028.  240210. 

520063.  520040,  520103,  520145.  520140,  520136. 

520051,520038,520148. 
140160,  520110,  520066,  520100,  520014,  520031. 

140239,  520032,  520083,  520089. 
520019,  520015.  520091,  520030.  520006.  520159. 

520131. 
520015.  520002.  520037.  520006,  520029,  520033. 

520019. 
520014.  520066.  520071.  520100,  520083,  520089, 

520098.  520116,  520102,  520028. 
520110,  520178,  520146,  520117,  520095,  520114. 

520028,  520098,  520083,  520089. 
520002,  520037,  520074,  520149,  520154,  520054. 

520030,  520109,  520144,  520151. 
520081,  520107.  520111,  520035,  520044,  520115. 

520075.  520049,  520132.  520141. 

520044,  520132,  520107,  520081.  520027.  520034^ 
520115,  520063,  520088,  520048. 

520054,  520033,  520002,  520030,  520006,  520007. 

520151,520015. 
520063,  520103,  520062,  520116,  520170,  520008, 

520027.  520076,  520145,  520040. 
520011,  520153,  520007,  520124,  520017,  520006. 

520161,  520135,  520068,  520047. 
520145.  520136,  520140,  520051,  520148.  520064. 

520174,520177,520082. 
520057,  520095,  520042,  520084,  520076,  520098. 

520089,  520083,  520109,  520074. 
520057,  520109,  520016,  520095,  520117,  520041. 

520074,  520144.  520032,  520098. 
520035.  520132,  520107,  520081,  520027.  520115. 

520034,  520063,  520088,  520048. 
520009,  520160,  520141,  520048,  520115,  520053. 

520060,  520088,  520097,  520090. 
520135,  520068,  520011.  520161.  520124,  520130. 

520018,520039,  520112. 

520045,  520009,  520088,  520115.  520160,  520090. 
520060,  520141,  520053,  520025. 

520075.  520097,  520141,  520160,  520111,  520101. 

520009,  520077,  520045,  520081. 
520140,  520148.  520064,  520040,  520136,  520145. 

520078,  520138,  520176. 
520154,  520012,  520160,  520009,  520045,  520141, 

520048,  520092,  520149,  520060. 
520151.  520037.  520118,  520007,  520122,  520033. 

520144.  520006.  520121.  520017. 

520176,  520078,  520138,  520148,  520064,  520051. 

520139.  520140,  520174. 
520041,  520095,  520042,  520109,  520016,  520098, 

520089,  520117,  520083,  520074. 
240019,  240002.  240047.  240045,  240051.  240121. 
520102,  520096,  140116,  520069.  520021,  140144. 

520008,  520094,  520139,  140176. 
520090,  520149,  520048,  520154,  520025,  520045. 

520088.  520053,  520009,  520160. 
520008,  520116,  520038,  520170.  520103.  520071. 

520082,  520177.  520174,  520139. 
520038,  520027,  520103,  520040,  520170,  52014a, 

520132,  520136,  520062,  520177. 
520148,  520136,  520051,  520140,  520138,  520078. 

520145,  520174,  520177. 

520100.  520031.  520014,  520071,  140239,  140144, 
140233,  520102,  140228,  520028. 

520124,  520011,  520135,  520047.  520018.  520112 
520157,  520130.  520026. 
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Provider  No. 

Wageindw 

520069  

0.9386 

520070  

0.8165 

520071  

0.8512 

520074  

0.7971 

520075 

0.8756 

520076  

0.8390 

520077  

0.8690 

520078  

0.9297 

520081  

0.8602 

520082  

0.9311 

520083  

0.9350 

520084  

0.9296 

520087  

0.8099 

520088  

0.8590 

520089  

0.9325 

520090  

0.8691 

520091  

0.8706 

520092  

0.8701 

520094  

0.9107 

520095  

09343 

520096  

0.8999 

520097  

0.8751 

520098  

0.9325 

520100  

0.8738 

520101  

0.8690 

520102  

0.9000 

520103  

0.9496 

520107  

0  8602 

520109  

0.7610 

520110  

0.7923 

520111  

0.8686 

520112  

0.8902 

520113  

0.8688 

520114  

0.7090 

520115  

0  8625 

520116  

0.8889 

Provider  name 


ST  CATHERINES  HOSPITAL 

LUTHER  HOSPITAL  

FORT  ATKINSON  MEMORIAL  HOSPITAL  

ADAMS  COUNTY  MEMORIAL  HOSPITAL  

ST  VINCENT  HOSPITAL 

BEAVER  DAM  COMMUNITY  HOSPITALS  INC  

OCONTO  MEMORIAL  HOSPITAL  INC  

ST  FRANCIS  HOSPITAL  INC  

MEMORIAL  HOSPITAL 

LAKEVIEW  HOSPITAL  

ST  MARYS  HOSPITAL  MEDICAL  CENTER  

COLUMBUS  COMMUNITY  HOSPITAL  

U  CROSSE  LUTHERAN  HOSPITAL  

ST  AGNES  HOSPITAL  

MERITER  HOSPITAL  INC  

RIPOy  MEMORIAL  HOSPITAL  INC 

HOWARD  YOUNG  MEDICAL  CENTER 

SHAWANO  COMMUNITY  HOSPITAL  

ST  LUKES  HOSPITAL  

SAUK  PRAIRIE  MEMORIAL  HOSPITAL  

ST  MARYS  MEDICAL  CENTER  INC 

ST  MARYS  HOSPITAL  MEDICAL  CENTER  

UNIVERSITY  OF  WISC  HOSPITAL  AND  CLINICS 

BELOIT  MEMORIAL  HOSPITAL  INC  

COMMUNITY  MEMORIAL  HOSPITAL  INC 

LAKELAND  MEDICAL  CENTER 

COMMUNITY  MEMORIAL  HOSPITAL  

HOLY  FAMILY  MEDICAL  CENTER 

HESS  MEMORIAL  HOSPITAL 

MEMORIAL  HOSPITAL-LAFAYETTE  COUNTY  ... 


ST    MARYS    KEWAUNEE   AREA   MEMORIAL    HOS- 
PITAL. 
ST  CROIX  VALLEY  MEMORIAL  HOSPITAL  


BAY  AREA  MEDICAL  CENTER  MARINETTE 

MEMORIAL  HOSPITAL  OF  BOSCOBEL  

CALUMET  MEDICAL  CENTER  

WATERTOWN  MEMORIAL  HOSPITAL  


Nearest  neighbors  in  proximity  order 


520021.  520094,  520096,  140100.  140084.  140033, 

520059.  520056.  140202.  140130. 
520013.  520017.  520003.  520153.  520118.  520171, 

520007,  520122.  520142,  240008. 

520031.  520014.  520116.  520062.  520066.  520102, 

520100.  520008,  520084.  520089. 

520109.  520033.  520042.  520149.  520016.  520144. 

520041,  520057.  520002.  520060. 
520049.  520097.  520141,  520160.  520111,  520009, 

520101,  520077.  520045.  520081. 

520025.  520084,  520116.  520038.  520090.  520062. 

520088,  520063.  520041,  520071. 
520101,  520113,  520152.  520097.  520049.  520075, 

520111.  520092.  520141.  520012. 
520138.  520176.  520064.  520148,  520139,  520056. 

520174.  520177.  520051,  520082. 
520107,  520034.  520035.  520111.  520044.  520115. 

520132,  520141,  520075,  520049. 

520177.  520174.  520139.  520136.  520145.  520064. 
520138,  520148,  520170.  520078. 

520089,  520098,  520014.  520095.  520031.  520084. 
520071,  520066.  520057,  520116. 

520076.  520116,  520089.  520025,  520083,  520098, 
520041,  520071,  520014,  520062. 

520004.  520121.  240044.  520024.  240135,  520142, 
520144,  520151,  520122.  160023. 

520048,  520025,  520090.  520115.  520132.  520063, 
520045.  520060.  520076.  520038. 

520083.  520098,  520014,  520095,  520031,  520084. 

520071,  520066.  520057.  520041. 
520060,  520025,  520048.  520088,  520076,  520045, 

520149,  520009,  520115.  520154. 
520159.  520019.  520029.  520120.  520131.  230143. 

520015. 
520012.  520101.  520053.  520097.  520049.  520075, 

520160,  520077.  520154,  520009. 
520096,  520069,  520021.  520056.  140100.  520176, 

520078,  520138,  520139,  140084. 
520057.  520098.  520041.  520089.  520083,  520042. 

520032,  520117,  520084.  520014. 
520094,  520069,  520021.  520056.  520176,  520078. 

520138,  140100,  52D139,  520064. 

520049.  520075.  520141.  520101.  520160.  520009, 
520077.  520111.  520045.  520092. 

520089.  520083.  520014.  520095.  520031.  520084, 

520071.  520057.  520041,  520066. 
520066.  140239.  140233,  140228.  520031.  140144. 

140128.  140205.  520102.  520014. 

520077.  520097,  520092.  520049.  520075.  520113, 
520012.  520152.  520111.  520141. 

520059,  140144,  140176,  520071.  140116,  520100. 

520008,  520066,  520062,  520031. 

520170.  520145.  520136.  520040,  520082,  520177, 

520174.  520008.  520139.  520064. 
520081.  520034.  520035.  520044.  520115.  520111, 

520132.  520141.  520075.  520049. 
520016.  520042.  520074.  520144.  520057.  520041. 

520117.  520121.  520095.  520024. 

520178.  520032,  520028,  140074,  160069.  160117. 
520146,  160056.  140160,  140229. 

520034,  520081.  520049.  520075.  520107.  520152. 

520097,  520077.  520141.  520101. 
520157.  520018.  240028.  240050.  520026.  240169. 

520130.  240066,  240020. 
520077.  520152.  520101.  520097.  520111.  520049, 

520075. 
520146.  520117.  520134.  520178.  520024.  160097, 

520032,  160023,  160063,  520016. 
520048,  520141.  520045.  520009.  520160.  520132, 

520088,  520107,  520081,  520035. 
520062.  520084.  520076.  520071.  520038,  520008. 

520025.  520014.  520031.  520103. 
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Provider  No. 


520117 

520118 

520120 
520121 

520122 

520123 

520124 

520130 

520131 
520132 

520134 

520135 

520136 

520138 

520139 

520140 

520141 

520142  . 

520144  . 

520145  . 

520146  . 

520148  . 

520149  . 

520151  . 

520152  . 

520153  . 

520154  . 

520156  . 

520157  . 

520159  . 

520160  . 

520161  . 

520170  . 

520171  . 

520173  . 

520174  . 

520176  ., 
52D177  .. 


APPENDIX  F.— PROPAC  Proposed  Nearest  Neighbor  Wage  Index— Continued 


Wage  irxJex 


0.7537 

0.8040 

0.7857 
0.8108 

0.8111 

0.8579 

0.8256 

0.8205 

0.8301 
0.8460 

0.6886 

0.8331 

0.9466 

0.9314 

0.9280 

0.9320 

0.8771 

0.8356 

0.8149 

0.9466 

0.7675 

0.9320 

0.8553 

0.8466 

0.8698 

0.8440 

0.8621 

1.1211 

0.8669 

0.7939 
0.8772 

0.8438 

0.9496 

0.8409 

0.9054 
0.9330 

0.9297 

0.9311 


Provider  name 


THE  RICHLAND  HOSPITAL  INC 


OSSEO  AREA  MUNICIPAL  HOSPITAL 


NORTHWOODS  HOSPITAL 
ST  MARYS  HOSPITAL  INC  . 


TRI-COUNTY  MEMORIAL  HOSPITAL  

BALDWIN  COMMUNITY  MEMORIAL  HOSPITAL 

BARRON  MEMORIAL  MEDICAL  CENTER 

BURNETT  GENERAL  HOSPITAL  INC 


FLAMBEAU  MEDICAL  CENTER  INC 
VALLEY  VIEW  MEDICAL  CENTER  ... 


PRAIRIE  DU  CHIEN  MEMORIAL  HOSPITAL 


INDIANHEAD  MEDICAL  CENTER 


ST  JOSEPHS  HOSPITAL 


ST  LUKES  MEDICAL  CENTER  INC 


WEST  ALLIS  MEMORIAL  HOSPITAL 
COLUMBIA  HOSPITAL  INC 


KAUKAUNA  COMMUNITY  HOSPITAL 


ST  JOSEPH  HOSPITAL 


TOMAH  MEMORIAL  HOSPITAL 


NORTHWEST  GENERAL  HOSPITAL 


LANCASTER  MEMORIAL  HOSPITAL 

LANGLADE  COUNTY  MEMORIAL  HOSPITAL 

WILD  ROSE  COMMUNITY  MEMORIAL  HOSPITAL 

BLACK  RIVER  FALLS  MEMORIAL  HOSPITAL  

DOOR  COUNTY  MEMORIAL  HOSPITAL  


BLOOMER  COMMUNITY  MEMORIAL  HOSPITAL 
RIVERSIDE  MEDICAL  CENTER  


HUDSON  MEMORIAL  HOSPITAL  INC 


LADD  MEMORIAL  HOSPITAL 


EAGLE  RIVER  MEMORIAL  HOSPITAL 
APPLETON  MEDICAL  CENTER  


HAYWARD  AREA  MEMORIAL  HOSPITAL 
ELMBROOK  MEMORIAL  HOSPITAL  


CHIPPEWA  VALLEY  HOSPITAL 


MEMORIAL  MEDICAL  CENTER  INC  

MILWAUKEE  COUNTY  MEDICAL  COMPLEX 


DEPAUL  HOSPITAL  INC 


FROEDTERT  MEMORIAL  LUTHERAN  HOSPITAL 


Nearest  neighbors  In  proximity  order 


520142,  520017. 


520016. 


520018,  520003. 


520063, 


160023,  520146, 
520161.  520130. 


520148,  520174, 
520078,  520064, 


520151.  520087. 
520074.  520024, 


520114.  520016,  520042.  520024.  520032.  520095 

520057,  520109,  520146,  520178. 
520122,  520013,  520070,  520151. 

520054.  520007,  520171,  520153. 

520159,  230149,  520091,  520019,  230194 

520144,  520087,  520004.  520151.  520024 
520109,  520122.  520142.  240044. 

520142,  520118,  520151,  240044.  520013.  520070 

240008,  520171,  520054,  520121. 
520026,  520010,  520156,  240066, 

240059,  240018,  520157,  520171. 
520011.  520068,  520135.  520153,  520018.  520047 

520003,  520039,  520017. 

240169,  520112,  240058,  240152.  240020.  520157 

240028,  520018.  520068. 
520091.  230143,  520039,  520029,  520173. 
520044.  520035.  520115,  520088,  520027 

5201 07,  520081 ,  520048,  520034. 
160097,  160063,  160132,  520114, 

160129,  160081.  520024,  520178. 
520047,  520068.  520011.  520124. 

520018,520112.520039. 

520145,  520064,  520148.  520040.  520174,  520177 
520082,520140,520051. 

520078,  520176,  520139,  520064, 

520177,  520082.  520056,  520136. 
520082,  520174,  520177,  520138. 

520176.  520148,  520136,  520145. 
520051.  520148.  520040.  520064,  520136,  520145 

520078,  520138,  520174. 

520160,  520009,  520045.  520115,  520075.  520049, 
520097,  520048,  520053,  52t)107. 

520122,  240044,  520118.  240008, 

520004,  520171,  520013,  240090. 
520121,  520016,  520109,  520151, 

520087,  520004,  520042,  520054. 
520136,  520040,  520064,  520148,  520174,  520177, 

520140.520082,520051. 
520178.  160097.  520114,  160117,  160069,  520134 

520032.  160056,  520110.  140074. 

520064,  520051.  520136,  520140,  520145.  520138 

520078,  520174,  520040. 
520154,  520060,  520053, 

520033,  520048,  520045, 
520054,  520122.  520121, 

520087,  520004,  240044, 
520113.  520077.  520111. 

520097.  520034. 
520017.  520070,  520013.  520003,  520124,  520007. 

520011,  520039,  520068.  520118. 
520149.  520053,  520012.  520060. 

520009,  520160.  520048,  520033. 
240066,  520010,  520026.  240003, 

240106,  240063,  240038,  520123. 
520112,  240028,  240050,  520026. 

520156.  240169,  520123. 
520120,  520019.  520091,  230149,  520029.  230194. 
520009.  520141,  520045,  520053,  520048,  520115. 

520097,  520075.  520049,  520012. 
520047.  520135,  520011,  520068, 

520124. 
520008,  520082,  520177,  520174,  520103,  520139. 

520145,  520136,  520064,  520040. 
240008,  520003,  240090,  520013.  520070.  240018. 

520123,  520142,  520017,  520010. 
230143.  520161,  520131,  240051. 
520177.  520082.  520139,  520136.  520064,  520145. 

520148,  520138,  520078,  520040. 
520078.  520138,  520056,  520064, 

520174,  520177,  520051,  520082. 
520174,  520082,  520139.  520136, 

520148,  520138,  520078.  520170. 


520002, 
520012. 
520118. 
520037. 
520101. 


520090,  520074, 
520144,  520142. 


520049.  520075. 


520002,  520045. 
240210.  240059. 
520018,  240066. 


520039,  520173. 


520139,  520148. 
520145.  520064. 
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ProvkterNo. 

Wagalndax 

520178  

0.7675 

530001  

0.8513 

530002  

0.8023 

530003  

0.7809 

530004  

0.7426 

530005  

0.7869 

530006  

0.7424 

530007  

0.8437 

530008  

0.8165 

530009  

0.7203 

530010  

0  8174 

530011  

0  8130 

530012  

0.7889 

530014  

0.8513 

530015  

0.9215 

530016  

0.8478 

530017  

0.9174 

530018  

0.7622 

C30019  

0.7972 

?30022  

0.7426 

S30023  

0.9276 

530024  

0.8128 

530025  

0.8539 

530026  

0.7539 

530027  

0.7494 

530029  

0.8458 

530031  

0.7744 

530032  

0.9507 

Provider  name 

SOUTHWEST  HEALTH  CENTER  INC  

DEPAUL  HOSPITAL 

CAMPBELL  COUNTY  MEMORIAL  HOSPITAL 

WESTON  COUNTY  HOSPITAL 

HOT  SPRINGS  COUNTY  MEMORIAL  HOSPITAL 

CONVERSE  COUNTY  MEMORIAL  HOSPITAL  

MEMORIAL  HOSPITAL  OF  SHERIDAN  COUNTY 

POWELL  HOSPITAL  

RIVERTON  MEMORIAL  HOSPITAL 

MEMORIAL  HOSPITAL  OF  CARBON  COUNTY  ... 
LANDER  VALLEY  REGIONAL  MEDICAL  CENTER 
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March  1. 1993. 
The  Honorable  Al  Gore, 
President  of  the  Senate,  United  States  Senate. 
Washington.  DC.  20510. 
Dear  Mr.  President:  I  am  hereby 
transmitting  to  the  Congress  the  annual 
report  of  the  Prospective  Payment 
Assessment  Conunission  as  required  by 
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Section  1886(e)(3)  of  the  Social  Security  Act 
as  amended  by  Public  Law  101-508.  This 
report  presents  a  discussion  of  trends  in 
hospital  costs  and  payments  under 
Medicare's  prospective  payment  system  in 
the  context  of  rising  Medicare  and  overall 
health  care  expenditures.  The  report  also 
contains  22  recommendations  and  addresses 
several  additional  concerns  that  reflect  the 
Commission's  collective  judgment  about 
issues  of  substantial  importance  to 
beneficiaries,  hospitals,  other  providers,  and 
the  Medicare  program. 

Sincerely, 
Stuart  H.  Altman, 
Chairman. 
March  1, 1993. 

The  Honorable  Thomas  Foley, 
Speaker.  United  States  House  of 

Representatives.  Washington,  DC  20515. 
Dear  Mr.  Speaker  I  am  hereby  transmitting 
to  the  Congress  the  annual  report  of  the 
Prospective  Payment  Assessment 
Commission  as  required  by  Section 
18e6(e)(3)  of  the  Social  Security  Act  as 
amended  by  Public  Law  101-508.  This  report 
presents  a  discussion  of  trends  in  hospital 
costs  and  payments  under  Medicare's 
prospective  payment  system  in  the  context  of 
rising  Medicare  and  overall  Health  care 
expenditures.  The  report  also  contains  22 
recommendations  and  addresses  several 
additional  concerns  that  reflect  the 
Commission's  collective  judgment  about 
issues  of  substantial  importance  to 
beneficiaries,  hospitals,  other  providers,  and 
the  Medicare  program. 

Sincerely, 
Stuart  H.  Altman, 
Chairman. 
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EXECUTIVE  SUMMARY 

In  this  report  for  fiscal  year  1994,  the 
Prospective  Payment  Assessment 
Commission  (ProPAC)  examines  health 
care  spending  trends  and  Medicare 
hospital  payments.  The  Commission 
also  presents  22  recommendations 
covering  a  range  of  topics,  from  broad 
Medicare  payment  policies  to  updating 
payment  rates  and  refining  certain 
aspects  of  Medicare  hospital  and  other 
facility  payments.  This  report  reflects 
the  analysis  and  collective  judgment  of 
ProPAC's  Commissioners  about  issues 
of  substantial  importance  to 
beneficiaries,  hospitals  and  other 
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providers,  and  the  Medicare  program. 
The  report  is  made  directly  to  the 
Congress,  although  the  Secretary  of 
Health  and  Human  Services  is  required 
to  respond  to  the  Commission's 
recommendations. 

ProPAC's  responsibilities  have 
expanded  from  its  original  mandate  of 
advising  the  Congress  and  Secretary  on 
the  Medicare  prospective  payment 
system  (PPS)  for  hospitals.  These 
expanded  responsibilities  include 
analyzing  and  developing  prospective 
payment  policies  for  all  facility  services 
furnished  to  Medicare  beneficiaries.  The 
Commission  also  has  examined  issues 
related  to  the  adequacy  of  Medicaid 
hospital  payment  rates  and  the  use  of 
Medicare  payment  methods  for  other 
payers,  ProPAC,  however,  continues  to 
devote  substantial  effort  to  updating  and 
improving  Medicare  policies  for  paying 
hospitals.  As  Medicare  continues  to 
attempt  to  control  growth  in  its 
spending,  the  Commission  recognizes 
that  the  interaction  between  Medicare's 
policies  and  those  of  other  payers  is 
increasingly  important. 

Health  Care  Expenditures  and  Hospital 
Payments:  How  Much  Is  Appropriate? 

Despite  increased  attention  to 
controlling  costs,  total  national  health 
care  expenditures  have  continued  to 
grow.  Expenditures  in  1992  are 
estimated  at  $808  billion,  or  13.6 
percent  of  the  gross  domestic  product. 
Health  care  expenditures  are  accounting 
for  an  expanding  share  of  personal 
income;  business  expenses;  and  Federal, 
state,  and  local  budgets.  If  current 
trends  continue,  health  care  spending 
will  rise  to  $1.7  trillion  by  the  year 
2000. 

Medicare  has  attempted  to  control  its 
spending  and  create  incentives  for 
improving  efficiency  by  introducing 
new  payment  methods.  PPS  changed  the 
way  that  hospitals  are  paid  under 
Medicare  by  providing  a  prospectively 
set  rate  per  discharge.  It  has  had  a  major 
effect  on  Medicare  hospital  payments  as 
the  ascent  in  Medicare  inpatient 
hospital  spending  slowed  from  an 
annual  rate  of  9.1  percent  above 
economywide  inflation  for  the  six  years 
preceding  PPS  to  2.5  percent  for  the  first 
six  years  imder  PPS. 

Hospital  costs,  however,  have 
continued  to  climb  rapidly.  Whereas 
PPS  payments  increased  an  estimated 
87  percent  in  the  first  nine  years  of  PPS, 
operating  costs  per  Medicare  discharge 
rose  by  an  estimated  106  percent — more 
than  twice  the  inflation  in  the  prices  of 
hospital  inputs  over  the  same  period. 
PPS  incentives  to  control  hospital  costs 
have  not  had  the  intended  effect. 
Hospitals  have  been  able  to  offeet  the 


difference  between  Medicare  payments 
and  costs  by  boosting  charges  to  other 
payers.  In  1990,  total  Medicare  hospital 
payments  were  10  percent  below  costs, 
while  payments  from  private  insurers 
were  28  percent  greater  than  the  costs  of 
treating  their  patients. 

Despite  the  continuing  increase  in 
hospital  costs  and  higher  charges  to 
private  insurers,  it  is  important  to 
continue  to  limit  the  rise  of  Medicare 
inpatient  hospital  payments.  To  do 
otherwise  would  threaten  the  financial 
stability  of  the  Medicare  program  and 
encourage  further  growth  in  hospital 
costs.  PPS  pajrments  should  continue  to 
increase  at  a  reasonable  rate, 
recognizing  costs  beyond  hospitals' 
control,  but  maintaining  financial 
incentives  for  improved  productivity. 

As  the  gap  between  Medicare 
payments  and  costs  widens,  differences 
in  the  performance  of  hospitals  become 
more  important.  In  the  first  year  of  PPS. 
payments  exceeded  costs  for  83  percent 
of  all  hospitals.  By  the  seventh  year, 
only  43  percent  of  the  hospitals  had  PPS 
payments  that  covered  their  costs. 
Further,  the  difference  between 
hospitals  with  the  highest  and  lowest 
payments  relative  to  costs  has  widened. 

The  overall  level  of  Medicare  PPS 
payments  is  limited  by  the  annual 
update  and  case-mix  index  (CMI) 
growth.  Most  other  potential  changes  in 
payment  policy  affect  only  the 
distribution  of  payments,  creating 
relative  winners  and  losers.  This  may 
influence  the  willingness  and  ability  of 
poUcy  makers  to  implement  changes 
that  would  improve  the  fairness  of  the 
payment  system.  Nonetheless,  these 
changes  should  be  made  to  ensure  that 
the  distribution  of  PPS  payments 
reflects  justifiable  differences  in  the  cost 
of  care  across  geographic  areas  and 
types  of  hospitals. 

While  PPS  has  constrained  inpatient 
hospital  payments,  it  has  also 
encouraged  the  provision  of  services  in 
other  settings.  Along  with  major 
technological  developments,  this  has 
led  to  a  rapid  increase  in  the  use  of 
ambulatory  and  other  services.  As  a 
result,  the  growth  rate  of  benefit 
payments  for  other  Medicare-covered 
services  has  been  much  greater  than  that 
for  inpatient  hospital  payments. 

Effective  methods  must  continue  to  be 
sought  to  control  total  spending  across 
all  sites  of  care.  Further,  it  is  important 
to  ensure  that  payment  poUcies  are 
coordinated  across  sites,  to  encourage 
the  appropriate  mix  of  care  during  each 
episode  of  illness. 

Access  and  the  quality  of  care 
provided  to  Medicare  beneficiaries  are 
serious  concerns.  Mounting  pressures  to 
control  costs  result  in  increasing 


financial  strain  on  providers. 
Mechanisms  for  monitoring  access, 
appropriateness,  and  quahty  must  be 
strengthened  as  care  shifts  from 
inpatient  to  other  settings,  particularly 
ambulatory  care  facilities. 

These  concerns  must  be  addressed  in 
future  Medicare  policy  decisions  and 
are  central  issues  in  approaches  to 
health  care  reform.  In  this  report,  they 
provide  a  context  in  which  to  consider 
the  Commission's  recommendations  for 
fiscal  year  1994. 

Summary  of  Recommendations 

In  Chapter  2,  ProPAC  presents  22 
recommendations  for  updating  and 
improving  Medicare  payment  policies. 
The  Commission  believes  these 
proposed  changes  are  necessary  for 
maintaining  access  to  quality  health 
care,  encouraging  hospital  productivity 
and  cost  effectiveness,  and  permitting 
adoption  of  innovative  and  appropriate 
scientific  and  technological  advances. 
The  Commission  developed  its 
recommendations  by  setting  priorities, 
analyzing  information,  and  deliberating 
on  the  implications  of  alternative 
policies.  ProPAC  also  pays  close 
attention  to  the  concerns  of  the 
Congress,  the  Administration,  health 
care  providers,  third-party  payers, 
enroUees,  and  the  general  public.  The 
Commission's  recommendations  are 
offered  to  comply  with  ProPAC's 
statutory  mandate  and  to  contribute  to 
an  informed,  open  debate  about 
Medicare  payment  policies.  For  fiscal 
year  1994,  the  Commission's 
recommendations  focus  on  five  broad 
areas  and  their  impact  on  the  health 
care  system  at  large: 

•  Medicare  program  policies, 

•  Hospital  payment  updates, 

•  PPS  wage  index  ana  hospital  labor 
market  definitions, 

•  Other  hospital  payment  poUcies, 
and 

•  Medicare  payment  policies  for  other 
facilities. 

Medicare  Program  Policies 

Medicare's  PPS  was  enacted  to 
control  Medicare  inpatient  spending 
and  provide  financial  incentives  to 
hospitals  to  control  the  rise  in  the  cost 
of  inpatient  care.  While  PPS  has  slowed 
the  growth  in  Medicare  payments  for 
inpatient  hospital  services,  hospitals 
have  obtained  additional  revenue  from 
other  sources,  primarily  higher  charges 
to  privately  insured  patients,  to 
maintain  their  financial  position. 
However,  overall  hospital  financial 
performance  has  remained  relatively 
stable  as  costs  for  inpatient  hospital  care 
continue  to  climb  at  higher  rates  than 
Medicare  payments. 
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The  Commission  believes  the 
Medicare  program  should  continue  to 
control  growtn  in  its  spending  for 
hospital  services.  Program  payments  for 
hospital  services  should  balance  several 
needs,  including  access  to  quality  care, 
improvements  in  hospital  productivity, 
and  constraints  on  cost  increases.  The 
Commission  is  concerned  that  PPS 
incentives  to  reduce  costs  have  been 
weakened  as  hospitals  have  obtained 
more  revenues  from  private  payers  to 
offset  Medicare's  payment  restraints.  All 
payers  and  providers  need  to  strengthen 
their  efforts  to  control  the  escalation  in 
the  cost  of  furnishing  health  care. 

PPS  payment  adjustments  for 
variation  in  case  complexity,  local  labor 
market  conditions,  and  teaching 
activity,  for  example,  are  important  for 
maintaining  an  eauitable  distribution  of 
payments  among  hospitals.  Many  recent 
and  proposed  revisions  of  these 
adjustments  are  technically  correct 
policy  improvements  that  make  the 
system  fairer.  While  these  changes  will 
lead  to  gains  and  losses  for  different 
hospitals,  the  Commission  believes  that 
technically  sound  modifications  of  PPS 
payment  policies  are  necessary  to 
ensure  an  equitable  distribution  of 
payments.  , 

The  Commission  is  also  responsible 
for  making  Medicare  payment  policy 
recommendations  for  other  facility- 
based  services,  such  as  hospital  out- 
patient, skilled  nursing,  and  dialysis.  At 
the  same  time  that  growth  in  spending 
for  inpatient  hospital  services  has 
slowed.  Medicare  policies  and  other 
factors  have  encouraged  the  delivery  of 
care  in  other  sites.  Medicare's  attempts 
to  control  spending  in  these  sites  have 
generally  contained  the  rise  in  the  price 
paid  per  unit  of  service.  These  policies, 
however,  have  not  controlled  the 
increase  in  the  number  or  complexity  of 
services  furnished.  Total  Medicare 
spending  is  escalating  at  rates  much 
faster  than  can  be  explained  by  inflation 
and  increases  in  the  number  of 
enrollees.  This  is  straining  the  resources 
of  the  Medicare  trust  funds,  creating 
substantial  financial  burdens  for 
Medicare  beneficiaries,  and  adding  to 
the  Federal  deficit. 

The  Commission  believes  the 
Medicare  program  must  develop 
policies  that  will  control  spending 
across  all  sites  of  care.  Policy 
improvements  should  curb  the  growth 
in  spending  by  encouraging  the  use  of 
resources  more  efficiently.  At  the  same 
time,  the  continuum  of  care  for 
Medicare  beneficiaries  should  be 
inmroved. 

Medicare  traditionally  has  relied  on 
the  siu^ey  and  certification  process  and 
Peer  Review  Organizations  to  ensure 


quality  of  care  in  hospitals.  As  care 
moves  to  other  settings,  quality  review 
mechanisms  in  those  settings  become 
increasingly  important.  However,  in 
some  cases,  care  provided  in  other  sites 
is  not  subject  to  any  Federal  quality 
oversight  The  Commission  believes  the 
Medicare  program  should  continue  to 
strengthen  its  ability  to  ensure  quality  of 
care  for  Medicare  beneficiaries  across  all 
sites  of  care,  with  special  attention  on 
ambulatory  care  and  other  services 
furnished  outside  the  acute  care 
hospital  setting. 

Hospital  Payment  Updates 

The  Commission  recommends  fiscal 
year  1994  updates  equal  to  the  increase 
in  the  Health  Care  Financing 
Administration  (HCFA)  PPS  market 
basket  minus  0.9  percentage  points  for 
urban  hospitals  and  market  basket  plus 
0.6  percentage  points  for  hospitals  in 
rural  areas.  Based  on  current  HCFA 
projections,  these  updates  are  3.4 
percent  and  4.9  percent,  respectively. 
The  average  update  is  market  basket 
minus  0.7  percentage  points,  or  3.6 
percent. 

The  update  recommendation 
combines  several  components.  First,  the 
fiscal  year  1994  increase  in  the  HCFA 
market  basket  is  forecasted  to  be  4.3 
percent.  Second,  0.1  percentage  points 
are  added  to  better  reflect  the  rise  in 
hospital  labor  costs  that,  in  the 
Commission's  judgment,  is  not 
adequately  measured  in  HCFA's  market 
basket.  Third,  an  adjustment  of  - 1.3 
percentage  points  for  error  in  the  fiscal 
year  1992  market  basket  forecast  is 
made.  Fourth,  an  upward  adjustment  of 
1.0  percentage  points  is  made  to  allow 
for  higher  costs  due  to  scientific  and 
technological  advances.  In  addition,  an 
adjustment  of  -0.5  percentage  points  is 
included  to  reflect  a  target  rate  of 
increase  in  hospital  productivity,  the 
savings  from  which  are  to  be  shared 
equally  by  Medicare  and  the  hospital 
industry.  Finally,  a  -  0.2  percentage 
point  adjustment  for  case-mix  change 
offsets  the  estimated  extra  revenues 
hospitals  received  due  to  fiscal  year 
1993  case-mix  index  increases  that  were 
not  related  to  treating  sicker  patients. 

The  Commission  also  supports  the 
continued  phased  elimination  of  the 
differential  between  the  standardized 
payment  amounts  given  to  hospitals  in 
rural  areas  and  to  those  in  urban  areas 
with  fewer  than  one  million  people. 
Therefore,  1.5  percentage  points  have 
been  added  to  the  update  for  rural 
hospitals. 

The  Federal  prospective  capital 
payment  rate  should  be  increased  in 
fiscal  year  1994  using  a  formula  similar 
to  that  used  for  PPS  operating  payments. 


ProPAC  recommends  an  update  of  2.7 
percent  to  the  Federal  capital  payment 
rate.  This  update  includes  a  3.0  percent 
rise  in  a  capital  market  basket  index  that . 
reflects  the  one-year  change  in  the  price 
of  capital.  The  Commission's  update 
framework  also  includes  a  policy 
adjustment  to  reflect  changes  in 
financing  costs  when  interest  rates 
change  significantly.  This  year,  the 
Commission  believes  no  financing 
adjustment  is  necessary.  Like  the 
operating  update,  the  capital  update 
includes  a  positive  0.4  percentage  point 
adjustment  for  scientific  and 
technological  advances,  a  -0.5 
percentage  point  productivity 
adjustment,  and  a  -0.2  percentage 
point  case-mix  change  adjustment. 

ProPAC  also  recommends  that  there 
should  ultimately  be  one  update  for 
operating  and  capital  payments.  If  a 
fully  phased-in  capital  prospective 
payment  system  were  in  place  in  fiscal 
year  1994,  the  recommended  combined 
update  would  be  3.5  percent. 

The  update  is  only  one  source  of 
growth  in  total  PPS  payments  to 
hospitals.  Change  in  the  case-mix  index, 
which  is  estimated  at  1.9  percent  in 
fiscal  year  1994,  will  also  drive  up 
payments.  As  a  result,  the  average 
increase  in  per  case  payments, 
including  CMI  change  and  the 
combined  effect  of  ProPAC's  operating 
and  capital  update  recommendations,  is 
expected  to  be  5.5  percent  in  fiscal  year 
1994. 

CMI  change  has  always  played  a 
significant  role  in  the  grovrth  of  PPS 
payments,  but  that  proportion  which  is 
due  to  treating  sicker  patients  cannot  be 
determined  accurately.  ProPAC 
recommends  that  the  Secretary  collect 
date  to  make  these  estimates. 

For  hospitals  paid  on  the  basis  of  a 
hospital-specific  rate,  the  Commission 
recommends  an  update  equal  to  the 
rural  update  of  4.9  percent. 

The  Commission  recommends  a  fiscal 
year  1994  update  of  market  basket 
minus  1.2  percentage  points  to  the  cost 
targets  for  PPS-excluded  hospitals  and 
distinct-part  units.  The  update  factor 
recommendation  combines  several 
components.  First,  the  fiscal  year  1994 
HCFA  PPS-excluded  market  basket 
index  is  estimated  to  increase  4.4 
percent.  Second,  an  adjustment  of  -1.4 
percentage  points  for  the  error  in  the 
fiscal  year  1992  market  basket  forecast 
is  included.  Third,  a  positive  0.2 
percentage  point  adjustment  is 
recommended  for  scientific  and 
technological  advances.  No  productivity 
adjustment  is  made  because  the 
payment  methodology  automatically 
results  in  program  savings  from 
productivity  improvements. 
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PPS  Wage  Index  and  Hospital  Labor 
Market  Definitions 

The  PPS  wage  index  is  intended  to 
measure  geographic  differences  in  the 
unit  price  of  hospital  labor.  The  index 
is  based  on  average  hourly  labor  costs  in 
each  labor  market  area  relative  to  the 
national  average  cost.  Labor  market 
areas  are  defined  using  metropolitan 
statistical  areas  (MSAs)  and  statewide 
rural  areas  for  hospitals  not  located  in 
an  MSA.  These  labor  markets  often 
cover  large  geographic  areas  and  may 
include  a  diverse  population  of 
hospitals  that  are  not  necessarily  subject 
to  the  same  labor  market  conditions. 
Moreover,  there  are  potentially  great 
differences  in  wage  index  values  for 
neighboring  hospitals  located  across 
MSA  borders. 

ProPAC  has  evaluated  alternative 
labor  market  definitions  based  on 
hospital  geographic  proximity,  as 
measured  by  the  air-mile  distance 
between  hospitals.  The  Commission 
recommends  that  the  Secretary  adopt 
proximity-based  (nearest  neighbor)  labor 
market  areas  in  fiscal  year  1994.  These 
are  intended  to  moderate  problems 
associated  with  the  current  market 
definitions.  First,  such  areas  do  not 
conform  to  the  fixed  borders  of  MSAs. 
Second,  they  cover  much  smaller 
geographic  areas,  so  they  capture  intra- 
area  variation  in  wage  rates  not  reflected 
in  the  current  labor  market  definitions. 

The  Commission  also  recommends 
that  the  Congress  repeal  the  statute 
providing  for  geographic  reclassification 
of  hospitals.  (Reclassification  allows 
hospitals  to  change  the  market  areas  in 
which  they  are  located  for  the  wage 
index  or  the  standardized  payment 
amount.)  The  adoption  of  nearest 
neighbor  labor  market  areas  would 
eliminate  the  need  for  geographic 
reclassification  for  the  wage  index. 
Compared  with  the  current  labor  market 
definitions,  these  areas  more 
appropriately  group  hospitals  with 
similar  market  conditions. 

Hospitals  report  data  on  total 
employee  compensation  and  total  paid 
hours,  which  are  used  to  calciilate 
average  hourly  compensation  for  the 
PPS  wage  index  Hence,  the  average 
hourly  wage  calodated  for  each  labor 
market  reflects  the  effect  of  the  average 
occupational  mix  and  the  unit  price  of 
labor.  In  ProPAC's  view,  the  wage  index 
should  exclude  relative  labor  cost 
differences  among  hospitals  due  to 
variations  in  occupational  mix.  The 
Secretary  should  develop  and 
implement  methods  for  collecting  data 
on  average  hourly  compensation  and 
paid  hoiu^  of  employment  for  hospital 
workers  by  occupational  category.  Once 


these  data  are  collected,  the  Secrettiry 
should  implement  an  adjustment  to  the 
PPS  hospital  wage  index  to  remove  the 
effect  of  differences  in  occupational  mix 
on  relative  wage  levels. 

Other  Hospital  Payment  Policies 

PPS  adjusts  hospital  payments  in 
several  ways  to  account  for  factors  such 
as  wage  rates,  teaching  activity,  and  care 
complexity.  The  payment  adjustments 
are  important  to  ensuring  that  payments 
are  fairly  distributed  across  hospitals. 

Hospitals  receive  additional  payment 
for  cases  with  exceptionally  high  costs 
(cost  outliers)  or  extraordinary  long 
stays  (day  outliers).  The  Commission 
believes  more  emphasis  should  be 
placed  on  cost  outliers  and  less  on  day 
outliera.  The  cost  criterion  more 
effectively  identifies  cases  associated 
with  the  greatest  financial  loss.  The 
threshold  for  cost  outlier  payments 
should  be  set  so  that  the  loss  incurred 
before  outlier  payments  begin  is  equal 
for  every  case.  Cost  outlier  payments 
should  be  80  percent  of  estimated  costs 
above  this  threshold.  Cost  outlier 
thresholds  should  be  adjusted  for 
differences  in  area  wages  and  cost  of 
living.  However,  neither  estimated  costs 
nor  outlier  payments  should  be  adjusted 
for  indirect  medical  education  (IME)  or 
disproportionate  share  (DSH)  pa3mients. 
Finally,  ProPAC  believes  the  pool  of 
money  used  to  finance  outliers  should 
be  6  percent  of  total  Medicare  hospital 

t>ayroents — ^the  maximum  allowed  by 
aw. 

The  current  indirect  medical 
education  adjustment  more  than 
adequately  compensates  hospitals  for 
increased  costs  associated  with  teaching 
activity.  The  Commission  recommends 
that  for  fiscal  year  1994,  the  IME 
adjustment  should  be  reduced  fi-om  7.7 
percent  to  7.0  percent  for  every  10 
percent  increase  in  teaching  intensity. 
This  reduction  is  about  one-third  the 
difference  between  the  oirrent     "^ 
adjustment  and  the  ProPAC  estimate  of 
the  effect  of  teaching  intensity  on  costs. 
The  Commission  is  concerned  that  the 
continued  operation  of  these  hospitals, 
many  serving  a  large  proportion  of  low- 
income  and  uninsured  persons,  might 
be  impaired  by  substantial  and 
immediate  reductions  in  their  payment. 
However,  analysis  indicates  that  recent 
increases  in  Medicare  and  Medicaid 
DSH  payments  have  improved  the 
overall  financial  status  of  teaching 
hospitals  serving  a  large  percentage  of 
low-income  people. 

ProPAC  is  concerned  about  the 
distribution  of  Medicare  payments  to 
hospitals,  and  the  disparity  in  payments 
between  hospitals  receiving  IME  and 
DSH  adjustments  and  those  that  receive 


no  special  treatment  under  PPS.  The 
Commission  therefore  recommends  that 
any  anticipated  reductions  in  indirect 
medical  education  payments  be 
returned  to  all  hospitals  through 
increases  in  the  standardized  pajmient 
amoimts. 

PPS  hospitals  that  transfer  Medicare 
patients  to  other  PPS  facilities  receive  a 
uniform  per  diem  payment  up  to  the  full 
amoimt  allowed  for  the  diagnosis- 
related  group  PRO).  In  the 
Commission's  opinion,  hospitals  should 
receive  a  graduated  per  diem  (up  to  the 
full  DRG  amount)  with  the  highest 
payment  for  the  initial  days  of  the  stay. 
This  would  recognize  the  greater  costs 
associated  with  stabilization, 
evaluation,  and  surgery  that  occur  early 
in  the  patient's  hospital  stay.  ProPAC 
also  recommends  further  study  of 
hospital  incentives  to  receive  and 
transfer  patients,  particularly  for 
recuperative  care.  Outlier  payment 
pohcy  should  also  be  examined  in  this 
context  because  transfers  are  more  Ukely 
than  other  cases  to  become  outUera. 

BeUeving  that  it  is  important  to 
determine  the  most  effective  quality 
assurance  mechanisms,  the  Commission 
recommends  that  HCFA  evaluate 
Medicare's  quality  control  methods  for 
all  its  covered  services.  At  this  time, 
there  is  little  information  on  the 
effectiveness  of  alternative  quality 
assurance  mechanisms,  such  as 
individual  case  review  and  pattern 
analysis.  ProPAC  encourages 
coordination  of  government  quality 
assurance  programs  with  other  private 
sector  initiatives. 

Medicare  Payment  Policies  for  Other 
Facilities 

The  Commission  is  responsible  for 
making  payment  recommendations  for 
other  facilities  that  participate  in  the 
Medicare  program.  These  include 
dialysis,  hospital  outpatient,  and  skilled 
nursing  facilities  (SNF), 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  mandated  that  ProPAC 
recommend  an  annual  update  for 
dialysis  payments  for  beneficiaries  with 
end-stage  renal  disease  (ESRD). 
Development  of  the  Commission's 
recommendation  for  fiscal  year  1994 
began  with  an  examination  of  the 
payment  level  compared  to  the  cost  of 
providing  dialysis  services.  An  update 
framework  was  then  applied  to  account 
for  cost  increases  between  fiscal  years 
1993  and  1994.  This  framework 
includes  estimates  of  the  market  basket 
rate  of  increase  in  input  prices,  the  cost 
of  quahty-enhancing  scientific  and 
technological  advances,  and  a 
productivity  improvement  target.  Based 
on  this  framework  and  on  adjustments 
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for  the  relationship  between  1993 
payments  and  estimated  costs,  ProPAC 
recommends  increasing  the  payment 
rate  by  2.5  percent  for  fiscal  year  1994. 
As  the  dominant  payer,  the  Medicare 

Erograra  has  a  unique  responsibility  to 
aneficiaries  receiving  ESRD  services." 
This  makes  it  even  more  important  for 
Medicare  to  be  assured  of  appropriate 
payment  rates  and  an  accurate 
assessment  of  service  costs. 
Development  of  an  update  favor  for 
dialysis  services  requires  information  on 
payments  and  costs  for  the  various 
dialysis  modalities  used  in  the  home  or 
in  facilities.  Currently,  this  information 
is  not  regularly  audited.  The 
Commission  is  aware  of  several  other 
issues  that  may  affect  the  interpretation 
of  the  cost  data  and  the  comparabihty  of 
the  data  across  providers  and  over  time. 
HCFA  should  annually  audit  the  cost 
reports  of  a  representative  sample  of 
dialysis  facilities  and  maintain  a 
database  with  this  information.  The 
agency  should  also  improve  policies  to 
ensxu-e  the  consistency  of  the  data  across 
providers. 

Prospective  payment  methods  should 
be  established  for  all  hospital  outpatient 
services.  Payment  reform  should  be 
comprehensive  and  extend  to  all  sites 
and  providers.  Ambulatory  patient 
groups  (APGs),  a  clinically  based 
classification  system  for  outpatient  care, 
could  be  a  valuable  component  of  a 
prospective  payment  system  for 
outpatient  facilities.  The  Commission 
supports  the  Secretary's  Initiative  to 
examine  APGs.  ProPAC  will  submit 
additional  outpatient  payment 
recommendations  to  tne  Congress  in  its 
analysis  of  the  Secretary's  report  on  this 
topic. 

The  Commission  recommends 
reducing  beneficiary  Part  B  coinsurance 
liability  to  20  percent  of  the  Medicare- 
allowed  payment  for  services  provided 
in  the  hospital  outpatient  department. 
This  would  be  consistent  with  the 
Medicare  copavment  requirement  for 
services  provided  in  other  settings. 
Currently,  beneficiary  liabiUty  is  based 
ori  20  percent  of  charges  for  hospital- 
provided  ambulatory  surgical  and 
radiology  services,  which  generally  are 
substantially  higher  than  20  percent  of 
payments.  Beneficiaries  receiving 
services  in  hospital  outpatient 
departments  therefore  pay  a 
disproportionately  high  share  of  the 
total  payment.  Until  prospective 
pajrment  systems  can  be  implemented 
for  all  Medicare  outpatient  services.  Part 
B  beneficiary  liability  should  be  based 
on  20  percent  of  estimated  costs.  The 
current  payment  inequity  will  be 
reduced  with  adoption  of  this 
recommendation. 


ProPAC  believes  it  is  inappropriate  to 
use  the  current  hospital  wage  index  in 
calculating  cost  limits  for  skilled 
nursing  facilities.  Evidence  suggests  that 
geographical  differences  in  the  unit 
prices  of  labor  for  hospital  employees 
are  not  similar  to  those  for  employees  of 
nursing  facilities.  These  differences  may 
reflect  such  factors  as  the  wide  variation 
in  state  nursing  facility  regulations  or 
employee  skill  mix  differences  between 
hospitals  and  SNFs.  The  Secretary 
should  collect  data  on  employee 
compensation  and  paid  hours  of 
employment  for  nursing  facilities  that 
care  for  Medicare  SNF  patients.  Using 
these  data,  the  Secretary  should  develop 
a  nursing  facility  wage  index  for  use  in 
adjusting  Medicare  SNF  payments. 

Recommendations  for  Fiscal  Year  1994 

Medicare  Program  Policies 

Recommendation  1:  Moderating  the 
Growth  in  the  Cost  of  Hospital  Inpatient 
Services 

The  Commission  recommends  that 
the  Medicare  program  continue  to 
control  the  growth  in  its  spending  for 
hospital  services,  Medicare's  payment 
amount  should  reflect  a  balance 
between  the  need  to  maintain  access  to 
quality  care  and  the  need  to  improve 
hospital  productivity  and  constrain  cost 
increases.  ProPAC  is  concerned, 
however,  that  as  Medicare  has 
controlled  its  payments,  hospitals  have 
been  able  to  raise  revenue  from  private 
payers  to  cover  additional  increases  in 
costs.  As  a  result,  the  effect  of 
Medicare's  financial  incentives  to 
control  hospital  costs  has  been 
weakened,  and  costs  to  private  insurers 
and  individuals  have  increased.  The 
Commission  believes  the  Medicare 
program,  private  insurers,  hospitals,  and 
physicians  must  renew  their  efforts  to 
control  the  growth  in  the  cost  of 
furnishing  care. 

Recommendation  2:  Improving  Equity 
in  the  Distribution  of  PPS  Payments 

The  Commission  recommends  that 
the  Medicare  program  continue  to 
modify  PPS  payment  poUcies  to  ensure 
the  equitable  distribution  of  payments 
among  hospitals.  Payment  adjustments 
are  necessary  to  recognize  appropriate 
variations  in  costs  across  hospitals.  The 
adjustments  should  account  for  the 
impact  of  factors  beyond  a  hospital's 
control  and  reflect  the  broader 
responsibilities  of  the  Medicare  program 
to  maintain  access  to  quality  care.  As 
the  financial  pressure  on  hospitals 
increases,  it  becomes  even  more 
important  to  regularly  evaluate  and 
refine  PPS  poUcies  that  distribute 


payments  across  geographic  areas  and 
types  of  hospitals. 

Recommendation  3:  Controlling 
Spending  Across  Sites  of  Care 

The  Commission  beUeves  the 
Medicare  program  should  continue  to 
seek  effective  methods  to  control  its 
total  spending  across  all  sites  of  care. 
Total  Medicare  spending  is  growing  at 
rates  much  greater  than  can  be 
explained  by  inflation  and  increases  in 
the  number  of  enroUees.  The  growth  in 
spending  is  straining  the  resources  of 
the  Medicare  trust  funds,  creating 
substantial  financial  burdens  for 
Medicare  beneficiaries,  and  adding  to 
the  Federal  deficit. 

Recommendation  4;  Ensuring  Quality  of 
Care 

The  Medicare  program  should 
continue  to  strengthen  its  ability  to 
ensvu-e  quality  of  care  for  beneficiaries. 
Special  attention  should  be  directed  to 
ambulatory  care  and  other  services 
furnished  outside  the  acute  care 
hospital  setting,  where  there  now  is 
little  or  no  oversight  of  the  necessity  for 
services  or  quality  of  care.  The 
Commission  supports  the  efforts  of  the 
Secretary  to  develop  new  approaches  to 
improve  quality  of  care.  This  work 
should  be  expanded  to  include  services 
provided  in  all  settings. 

Hospital  Payment  Updates 

Recommendation  5:  Update  Factor  for 
Operating  Payments  to  PPS  Hospitals 

For  fiscal  year  1994,  the  PPS 
standardized  payment  amounts  should 
be  updated  to  account  for  the  following 
factors: 

•  The  projected  increase  in  the  HCFA 
PPS  market  basket  index,  currently 
estimated  at  4.3  percent: 

•  A  positive  adjustment  of  0.1 
percentage  points,  to  reflect  the 
difference  between  the  ProPAC  and 
HCFA  market  baskets; 

•  A  negative  adjustment  of  1.3 
percentage  points  for  substantial  error  in 
the  fiscal  year  1992  market  basket 
forecast; 

•  A  positive  adjustment  of  1.0 
percentage  points  to  reflect  the  cost- 
increasing  effects  of  scientific  and 
technological  advances; 

•  A  negative  adjustment  of  0.5 
percentage  points  to  encourage  hospital 
productivity  improvements;  and 

•  A  net  negative  adjustment  of  0.2 
percentage  points  for  case-mix  change. 

In  addition,  a  positive  adjustment  of 
1.5  percentage  points  should  be  made 
for  hospitals  in  rural  areas  to  reflect  a 
continuation  of  the  phase  out  of  the 
differential  in  standardized  payment 
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amounts  between  rural  and  other  urban 
hospitals. 

Recommendation  6:  Update  Factor  for 
Capital  Payments  to  PPS  Hospitals 

For  fiscal  year  1994,  the  Commission 
believes  that  a  formula-based  approach 
should  be  used  to  update  capital 
payment  rates.  The  capital  update 
should  include  the  following 
components: 

•  The  projected  increase  in  a  capital 
market  basket  index  that  measures  one- 
year  changes  in  a  fixed  basket  of  capital 
goods  hospitals  purchase,  ciirrently 
estimated  at  3.0  percent; 

•  A  forecast  error  correction  factor  of 
zero; 

•  A  financing  policy  adjustment  of 
zero; 

•  A  positive  adjustment  of  0.4 
percentage  points  for  scientific  and 
technological  advances; 

•  A  negative  adjustment  of  0.5 
percentage  points  to  encourage  hospital 
productivity;  and 

•  A  net  negative  adjustment  of  0.2 
percentage  points  for  case-mix  change. 

Recommendation  7:  Single  Operating 
and  Capital  Update  Factor 

The  Commission  recommends  that 
when  the  transition  to  fully  prospective 
capital  payments  is  complete,  a  single 
update  factor  be  used  for  adjusting  PPS 
operating  and  capital  payment  rates. 
Until  then,  the  Secretary  should  use  an 
update  fi-amework  that  combines 
operating  and  capital  payments.  Under 
a  fully  prospective  combined  update, 
the  total  recommended  payment  rate 
increase  would  be  3.5  percent  for  fiscal 
year  1994. 

Recommendation  8:  Data  for  Evaluating 
Case-Mix  Index  Change 

The  Secretary  should  collect  the  data 
necessary  to  apportion  case-mix  index 
change  into  its  real  and  upcoding 
components. 

Recommendation  9:  Update  Factor  for 
Hospitals  Paid  on  the  Basis  of  Hospital- 
Specific  Rates 

The  Commission  beheves  that 
payments  based  on  hospital-specific 
base-year  costs  for  sole  community 
hospitals  should  be  updated  by  the 
same  factor  that  apphes  to  the  PPS  rate 
for  rural  hospitals. 

Recommendation  10:  Update  Factor  for 
PPS-Excluded  Hospitals  and  Distinct- 
Part  Units 

For  fiscal  year  1994,  the  target  rate  of 
increase  for  PPS-excluded  hospitals  and 
distinct-part  uinits  should  be  updated  to 
account  for  the  following  factors: 


•  The  projected  increase  in  the  HCFA 
PPS-excluded  hospital  market  basket, 
currently  estimated  at  4.4  percent; 

•  A  negative  adjustment  of  1.4 
percentage  points  for  fiscal  year  1992 
market  basket  forecast  error;  and 

•  A  positive  adjustment  of  0.2 
percentage  points  for  scientific  and 
technological  advances. 

PPS  Wage  Index  and  Hospital  Labor 
Market  Definitions 

Recommendation  11:  Improvements  in 
the  PPS  Hospital  Wage  Index 

The  Secretary  should  substantially 
revise  the  hospital  wage  index  under 
PPS  for  fiscal  year  1994.  The  revised 
wage  index  should  be  calculated  using 
hospital-specific  labor  market  areas 
based  on  geographic  proximity 
measured  by  the  air-mile  distances 
between  nearby  hospitals. 

Recommendation  12:  Repeal  of  Current 
Provisions  Relating  to  Geographic 
Reclassification  for  the  Wage  Index 

Congress  should  repeal  the  current 
statutory  provisions  relating  to 
geographic  reclassification  for  the  wage 
index.  The  effective  date  for  this  action 
should  be  the  same  as  the  effective  date 
for  adopting  a  wage  index  based  on 
hospital-specific  labor  market  areas.  In 
addition,  reclassification  for  the 
standardized  payment  amount  should 
expire  at  the  beginning  of  fiscal  year 
1995. 

Recommendation  13:  Improvements  in 
Hospital  Wage  Data 

The  Secretary  should  develop  and 
implement  improved  methods  for 
collecting  timely  data  on  employee 
compensation  and  paid  hours  of 
employment  for  hospital  workers  by 
occupational  category.  Once  these  data 
become  available,  the  Secretary  should 
implement  an  adjustment  to  the  hospital 
wage  index  under  PPS.  This  adjustment 
would  correct  for  the  inappropriate 
inclusion  in  the  wage  index  of 
geographic  differences  in  the  mix  of 
occupations  employed. 

Other  Hospital  Payment  Policies 

Recommendation  14:  Improving  Outlier 
Payment  Policy 

The  Commission  believes  the 
following  changes  should  be  made  in 
the  current  policy  for  identifying  outlier 
cases  and  determining  outlier  payments 
under  PPS: 

•  In  determining  outlier  payment,  the 
increasing  emphasis  on  cost  outliers 
relative  to  day  outliers  should  continue, 
with  the  goal  of  eliminating  day  outlier 
payment  over  three  years; 


•  The  cost  outlier  threshold  should  be 
a  fixed  dollar  amount  (adjusted  for 
differences  in  area  wages  and  cost  of 
living)  above  the  payment  rate  received 
by  the  hospital  for  each  case,  regardless 
of  the  DRG  to  which  the  case  is 
assimed; 

•  Neither  the  estimated  cost  of  the 
case  nor  the  outlier  payment  amount 
should  be  adjusted  to  reflect  the 
hospital's  indirect  medical  education  or 
disproportionate  share  status; 

•  The  marginal  cost  factor  for  cost 
outliers  should  be  increased  to  80 
percent; 

•  The  nationwide  outlier  payment 
pool  should  be  set  at  6  percent;  and 

•  The  payment  rate  for  cases  in  each 
DRG  should  reflect  that  anticipated 
percentage  of  outlier  payments  for  that 
DRG. 

These  changes  would  improve  the 
effectiveness  of  outlier  payment  in 
protecting  against  the  risk  of  large  losses 
on  some  cases. 

Recommendation  15:  Indirect  Medical 
Education  Adjustment  to  PPS  Operating 
Payments 

The  Commission  recommends  that 
the  indirect  medical  education 
adjustment  to  PPS  operating  payments 
be  reduced  from  its  current  level  of  7.7 
percent  to  7.0  percent  for  fiscal  year 
1994.  This  reduction  should  be 
implemented  with  the  anticipated 
decrease  in  indirect  medical  education 
payments  returned  to  all  hospitals 
through  a  proportionate  increase  in  the 
standardized  payment  amounts. 

Recommendation  16:  Medicare  Transfer 
Payment  Policy 

PPS  hospitals  that  treat  Medicare 
patients  who  are  then  transferred  to 
another  PPS  hospital  should  be  paid  on 
the  basis  of  a  graduated  per  diem  up  to 
the  full  DRG  payment  to  recognize  the 
higher  daily  costs  associated  with  the 
first  few  days  in  a  patient  stay.  In 
addition,  outlier  payment  policy  should 
be  reexamined  with  respect  to  its 
effectiveness  in  reducing  the  risk  of 
large  losses  on  transfer  cases  received  by 
a  hospital.  The  Commission  also 
believes  that  further  examination  of 
whether  hospitals  have  the  appropriate 
incentive  to  transfer  patients, 
particularly  with  respect  to  recuperative 
care,  is  warranted.  The  Congress  should 
provide  authority  to  the  Secretary  to 
modify,  in  a  budget  neutral  manner,  the 
per  diem  payment  for  transfer  cases. 

Recommendation  17:  Evaluating  and 
Improving  Medicare  Quality  of  Care 
Mechanisms 

The  Commission  recommends  that 
HCFA  assess  the  methods  Medicare  uses 
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to  monitor  quality  of  care.  The  Medicare 
program  should  adequately  fund  these 
evaluations  as  well  as  ongoing  efforts  to 
monitor  and  ensiue  the  quality  of  care 
dahvered  to  its  beneficiaries.  Further, 
HCFA  should  coordinate  its  quality 
assurance  programs  with  those  of  the 
rest  of  the  health  care  industry. 

Medicare  Payment  Policies  for  Other 
Facilities 

Recommendation  18:  Update  to 
Composite  Rate  for  Dialysis  Services 

The  composite  rate  payment  for 
dialysis  services  should  be  updated  by 
2.5  percent  for  fiscal  year  1994.  This 
recommended  update  accounts  for  the 
following  factors: 

•  The  projected  increase  in  the 
market  basket  for  dialysis  services  in 
fiscal  year  1994,  estimated  at  4.5 
percent; 

•  A  positive  adjustment  of  1.0 
percentage  points  to  reflect  the 
additional  costs  associated  with 
scientific  and  technological  advances; 

•  A  negative  adjustment  of  1.0 
percentage  points  to  encourage 
productivity;  and  -  / 

•  A  negative  discretionary  adjustment 
of  2.0  percentage  points  to  reflect  the 
relationship  between  payments  and 
estimated  fiscal  year  1993  costs. 

The  Commission  believes  this 
increase  in  payments  will  allow 
facilities  to  deliver  quaUty  dialysis 
services  to  Medicare  beneficiaries  with 
end-stage  renal  disease. 

Recommendation  19:  Improving  Data 
Quality  and  Program  Administration  for 
Dialysis  Services 

The  Commission  is  concerned  that  the 
dialysis  facihty  data  are  inadequate  for 
assessing  costs  across  providers  and 
modalities  and  changes  in  costs  over 
time.  To  improve  the  reliabiUty  of  the 
data,  HCFA  should  regularly  audit  the 
cost  reports  of  a  representative  sample 
of  dialysis  facilities  and  maintain  a 
database  with  this  information.  HCFA 
should  also  improve  poUcies  to  ensure 
the  consistency  of  the  data  across 
providers  by  making  changes  in 
program  administration. 

Recommendation  20:  Prospective 
Payment  Method  for  Hospital 
Outpatient  Services 

The  Commission  believes  a 
prospective  payment  system  for 
outpatient  services  should  be 
implemented.  Outpatient  facility 
payment  reform  should  be 
comprehensive  and  extend  to  all  sites 
and  providers.  Reform  should  first 
encompass  ambulatory  surgical  center- 
approved  procediues  and  radiology 


services  provided  in  the  hospital.  The 
Commission  supports  the  Secretary's 
initiative  to  examine  the  use  of 
ambulatory  patient  groups  for  payment 
of  ambulatory  services. 

Recommendation  21:  Beneficiary 
Liability  for  Hospital  Outpatient 
Services 

For  Medicare  outpatient  services  that 
are  paid  prospectively,  beneficiary  Part 
B  coinsurance  should  be  limited  to  20 
percent  of  the  Medicare-allowed 
payment.  Until  prospective  payment 
systems  can  be  implemented  for  all 
Medicare  outpatient  services, 
beneficiary  Part  B  liability  should  be 
based  on  an  estimate  of  20  percent  of 
costs. 

Recommendation  22:  Nursing  Facility 
Wage  Index 

The  Secretary  should  collect  data  on 
employee  compensation  and  paid  hours 
of  employment  for  nursing  facihties  that 
care  for  Medicare  beneficiaries.  Once 
these  data  become  available,  the 
Secretary  should  develop  a  nursing 
facility  wage  index  and  use  it  to  adjust 
Medicare  skilled  nursing  facility 
payments. 

CHAPTERl 

HEALTH  CARE  EXPENDITURES  AND 
HOSPITAL  PAYMENTS:  HOW  NfUCH  IS 
APPROPRIATET 

Health  care  expenditures  in  the 
United  States  were  estimated  at  $808 
bilUon  in  1992—13.6  percent  of  the 
gross  domestic  product  (GDP).»  Almost 
one-seventh  of  all  domestic  economic 
activity  was  devoted  to  health  care,  a 
substantially  higher  share  than  in  any 
other  developed  country.  This  reflects 
an  acceleration  of  health  care  costs  since 
1960  (see  Figure  1-1).  The 
Congressional  Budget  Office  (CBO) 
projects  that  spending  on  health  will 
grow  to  18  percent  of  the  GDP— almost 
$1.7  trillion— by  the  year  2000  "if 
ciurent  trends  and  government  policies 
continue.  "2 

Health  care  expenditures  have 
continued  to  rise  despite  increased 
attention  to  controlling  costs.  In 
particular,  Medicare  a  decade  ago 
substantially  changed  the  way  it  pays 
for  inpatient  hospital  services,  has 
recently  implemented  a  new  method  of 
payment  for  physician  services  and  its 
currently  examining  new  approaches  for 
other  covered  services.  These  changes 
are  intended  to  both  control  Medicare 
program  costs  and  create  incentives  for 
providers  to  increase  their  efficiency. 
Yet  while  Medicare  has  effectively 
controlled  program  spending  for 
inpatient  hospital  services,  the  overall 
size  of  the  program  has  continued  to 


grow:  benefit  payments  per  enroUee  rose 
from  $625  in  1975  to  $3,173  In  1990— 
a  fivefold  increase  in  15  years.' 
Moreover,  the  gap  between  what 
Medicare  pays  and  what  hospitals 
spend  to  treat  Medicare  patients  is 
widening.  The  debate  over  the  adequacy 
of  Medicare  payment  rates  has  become 
correspondingly  more  intense. 


nguf*1-1.  U.S.  HMlth  Car*  ExpcndttufM 
M  a  P*rc«fito9«  o(  Grou 
Domaatic  Product  1960-2000 


1M0  1970  «9a0  1990  2000* 


9&JKt   Oaofpt  J  icfmami  Jaan-^«f^  no>^xi  and 
LMMM  Om»iiia  -us  HMW  tvanotuK 

I3l<|l.e7  $>«»••>  1«U  ms  Congxuayw  BuOgtl 


The  Prospective  Paj-ment  Assessment 
Commission  (ProPAC)  was  created  in 
1983  by  the  legislation  that  estabUshed 
the  Medicare  prospective  payment 
system  (PPS)  for  inpatient  hospital 
services.  ProPAC  advises  Congress  and 
the  Secretary  of  Health  and  Human 
Services  on  policies  affecting  payment 
for  Medicare  services  in  hospitals  and 
other  institutional  settings.  The 
Commission's  responsibiUties  have  been 
expanded  over  time  to  include  aspects 
of  Medicaid  hospital  payment  and 
broader  issues  related  to  health  care 
financing  and  deUvery.  In  this  role, 
ProPAC  has  attempted  to  provide 
information  and  insight  into  identifying 
the  important  problems  to  be  addressed, 
how  to  address  them,  and  potential 
solutions. 

Chapter  2  of  this  report  contains 
ProPAC's  specific  recommendations  on 
Medicare  payment  poUcy  for  fiscal  year 
1994.  But  first,  in  this  chapter  the 
Commission  identifies  several  broad 
concerns  about  Medicare's  payment 
policy,  its  future  direction,  and  its 
interaction  with  other  payers.  The 
discussion  focuses  primarily  on  trends 
in  hospital  payments  and  costs  and  the 
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issues  involved  in  determining  their 
appropriateness,  in  the  context  of  the 
rapid  increase  in  health  care  spending 
that  has  occurred  over  the  past  three 
decades. 

Overview 

The  rapid  growth  of  health  care 
spending  has  an  important  effect  on 
households,  businesses,  and 
government.  Health  care  expenditures 
are  rising  much  more  rapidly  than 
incomes  and  consuming  a  higher 
portion  of  household  budgets. 
Businesses  often  pay  all  or  part  of  health 
insurance  premiums  for  their  workers, 
which  constitute  a  growing  portion  of 
their  operating  expenses.  Federal,  state, 
and  local  governments,  which  pay  the 
largest  share  of  health  care  costs,  are 
feeling  intense  pressure  on  their  budgets 
in  a  time  of  rising  deficits.  The  result  is 
higher  taxes  Or  diminished  public 
services,  which,  in  turn,  increases  the 
burden  on  households  and  businesses. 

As  the  biggest  single  payer  for  health 
care,  the  Medicare  program  has  been 
acutely  affiscted  by  the  growth  in  health 
care  spending.  By  the  early  1980s,  with 
hospital  costs  rising  at  a  consistently 
high  rate,  the  Medicare  Hospital 
Insurance  Trust  Fimd  was  projected  to 
become  insolvent  before  the  end  of  the 
decade.  As  part  of  its  response  to  this 
situation,  Congress  in  1983  enacted  a 
prospective  payment  system  for 
inpatient  hospital  services. 

PPS  represented  a  significant  change 
in  the  way  that  hospitals  were  paid 
under  Medicare.  Rather  than 
reimbursing  each  hospital  for  actual 
costs  incurred,  as  was  the  case  during 
Medicare's  first  16  years,  PPS  payment 
is  based  on  a  prospectively  set  rate  for 
each  hospital  discharge.  This  change 
was  intended  to  encourage  hospitals  to 
operate  more  efficiently,  since  any 
reduction  in  costs  would  add  a  net 
revenue.  It  was  hoped  that,  as  a  result, 
hospital  cost  increases  would  ba 
brought  under  control  and  the  growth 
rate  of  Medicare  expenditures  reduced. 

At  the  same  time,  the  designers  of  PPS 
recognized  that  the  new  system  could 
have  a  substantial  impact  on  the 
distribution  of  payments  and  the 
financial  status  of  hospitals.  There  was 
also  concern  about  the  potential  effects 
on  other  payers  for  hospital  services  and 
on  other  health  care  providers.  Access 
to  quahty  health  care  for  Medicare 
beneficiaries  and  other  segments  of  the 
population  was  also  an  issue. 

PPS  has,  in  fact,  had  a  major  effect  on 
Medicare  hospital  payments.  The 
increase  in  Medicare  inpatient  hospital 
spending  slowed  dramatically  with  the 
implementation  of  PPS.  During  the  six 
years  before  prospective  payment,  these 


payments  grew  at  a  real  annual  rate — 
that  is,  adjusted  for  general  inflation — 
of  9.1  percent.  Over  the  first  six  years 
of  PPS,  this  rate  fell  to  2.5  percent. 
Much  of  the  reduction  in  Medicare 
inpatient  spending  was  due  to  a  decline 
in  the  number  of  discharges,  but 
spending  per  case  was  also  lower  than 
it  would  have  been  under  cost-based 
reimbursement. 

Although  the  growth  of  Medicare 
payments  has  slowed,  hospital  costs 
have  continued  to  rise  rapidly.  Hospital 
operating  costs  per  Medicare  discharge 
increased  by  an  estimated  106  percent 
in  the  first  nine  years  of  prospective 
payment.  This  was  considerably  greater 
than  the  87  percent  growth  in  PPS 
payments  per  discharge,  and  more  than 
twice  the  46  percent  increase  in  the 
hospital  market  basket  index — ^which 
reflects  the  prices  of  goods  and  services 
used  by  hospitals — during  the  same 
period.  The  PPS  incentives  to  control 
hospital  costs  thus  have  not  had  the 
intended  effect.  Instead,  hospitals  have 
been  able  to  offset  the  difference 
between  Medicare  payments  and  costs 
by  raising  charges  to  other  payers.  In 
1990,  while  total  hospital  payments 
from  Medicare  were  10  percent  ($8.2 
billion)  below  costs,  payments  from 
private  insurers  were  28  percent  ($22.5 
billion)  greater  than  the  costs  of  treating 
their  patients.* 

Despite  the  persistent  increase  in 
hospital  costs  and  higher  charges  to 
private  insurers,  it  is  important  to 
continue  to  limit  the  grov^  of  Medicare 
inpatient  hospital  payments.  To  do 
otherwise  would  threaten  the  viability 
of  the  Medicare  program  and  encourage 
further  hospital  cost  inflation.  PPS 
payments  should  continue  to  recognize 
the  impact  on  hospitals'  costs  of  factors 
that  are  beyond  their  control.  However, 
financial  incentives  for  improved 
productivity  in  the  industry  must  be 
maintained. 

As  the  gap  between  Medicare 
payments  and  costs  widens,  differences 
in  the  performance  of  groups  of 
hospitals  and  of  individual  hospitals 
within  these  groups  become  more 
important.  In  the  first  year  of  PPS,  when 
payments  were  high  relative  to  costs, 
there  was  little  concern  about  the 
distribution  of  payments;  they  exceeded 
costs  for  83  percent  of  all  hospitals.  By 
the  seventh  year,  however,  PPS 
payments  covered  costs  for  only  43 
percent  of  all  hospitals.  Further,  the 
difference  between  the  hospitals  with 
the  highest  and  lowest  payments 
relative  to  costs  had  widened. 

With  the  overall  level  of  Medicare 
payments  limited  by  an  annual  update 
to  the  PPS  rates,  every  potential  diange 
in  Medicare  payment  policy  is  Ukely  to 


result  in  relative  gains  for  some 
hospitals  and  losses  for  others.  This  may 
inhibit  the  willingness  and  ability  to 
make  changes  that  would  greatly 
improve  the  fairness  of  the  payment 
system.  Nonetheless,  these  changes  are 
necessary  to  ensure  that  the  distribution 
of  PPS  payments  reflects  justifiable 
differences  in  the  cost  of  care  across 
geographic  areas  and  types  of  hospitals. 

By  constraining  inpatient  hospital 
payments,  the  implementation  of  PPS 
encouraged  the  substitution  of  services 
provided  in  other  settings.  Combined 
with  the  major  technological 
developments  in  the  early  1980s  and 
other  concurrent  factors,  this  led  to  a 
rapid  increase  in  the  utilization  of 
ambulatory  care.  Consequently,  the 
growth  rate  of  benefit  payments  for 
other  services  covered  under  Medicare 
(10.0  percent  annually  above  general 
inflation)  is  much  greater  than  that  for 
inpatient  hospital  payments. 

effective  methods  must  continue  to  be 
sought  to  control  total  spending  across 
all  sites  of  care,  it  is  also  important  to 
ensure  that  payment  policies  are 
coordinated  across  sites,  to  encourage 
the  appropriate  mix  of  care  during  each 
episode  of  illness. 

Increasing  pressure  to  control  costs 
and  the  implications  for  the  financial 
status  of  institutional  providers  raise 
serious  concerns  about  the  continued 
access  of  Medicare  beneficiaries  to  the 
care  they  need  and  the  quality  of  that 
care.  Moreoever,  as  the  provision  of  care 
shifts  from  the  inpatient  hospital 
setting,  mechanisms  for  monitoring 
access,  appropriateness,  and  quality 
must  be  strengthened  in  other  settings. 

The  ability  of  the  Medicare  program 
to  ensure  quality  of  care  for  Medicare 
beneficiaries  in  all  settings  is  of  the 
utmost  importance.  Special  attention  is 
needed  for  services  provided  In 
ambulatory  care  settings,  where 
utilization  is  increasing  rapidly  and 
oversight  is  limited. 

The  Impact  of  Health  Care  Spending 
Growth 

The  rapid  growth  of  health  care  costs 
has  become  a  central  topic  in  the 
national  policy  debate.  As  a  public 
program  and  the  largest  single  payer  for 
health  care.  Medicare  plays  an 
important  role  iii  that  debate.  It  is  both 
an  obvious  target  for  budget  savings  and 
a  vehicle  for  developing  and  testing 
potential  policy  solutions.  In  recent 
years,  Medicare  has  implemented  new 
strategies  aimed  at  controlling  both  its 
own  spending  and  overall  health  care 
costs.  Foremost  among  these  is  the 
prospective  payment  system  for 
inpatient  hospital  services.  While  PPS 
has  been  somewhat  successful,  a 
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Dumber  of  issues  have  arisen  that 
confront  policy  makers  with  a  new  set 
of  decisions  to  make. 

Because  consumers  of  health  care 
commonly  do  not  pay  directly  for  all  of 
the  cost  of  that  care  (though  they  pay 
indirectly  through  insurance  premiums 
and  taxes],  it  is  often  contended  that  too 
many  services  are  being  provided. 
Moreover,  the  rising  cost  of  health  care 
makes  it  more  difficult  for  many 
individuals  to  obtain  access  to  the  care 
that  they  need.  The  increase  in  health 
care  expenditures  has  outpaced 
business  revenues  and  income,  the 
incomes  of  most  segments  of  the 
population,  and  government  revenues. 
Health  care  spending  growth  thus  has 
had  a  significant  impact  throughout 
society. 

Business 

Businesses  are  affected  by  increased 
health  care  costs  through  private  health 
insurance  premiums  as  well  as  taxes  to 
support  Federal,  state,  and  local  health 
programs.  The  share  of  total  personal 
health  expenditures  paid  by  private 
health  insurance  grew  slightly  during 
the  1980s,  from  30  percent  to  32 
percent.'  There  was  a  shift  in  the 
composition  of  health  care  costs: 
Premiums  rose  as  a  proportion  of  total 
health  care  spending  during  the  decade, 
while  out-of-pocket  payments  fell. 

The  absolute  level  of  employer  health 
care  spending  has  increased  sharply, 
rising  faster  than  other  business  costs.  In 
1990,  business  health  care  spending  was 
7.1  percent  of  total  employee 
compensation,  compared  with  4.9 
percent  in  1980  and  only  2.0  percent  in 
1965." 

As  a  result,  there  is  intense  concern 
in  the  business  community  about  the 
impact  of  health  care  costs.  The 
proportion  of  firms  offering  health 
benefits  fell  from  44  percent  in  1989  to 
40  percent  in  1991,  with  most  of  the 
decrease  among  small  firms.'  At  the 


same  time,  premiums  are  rising  and 
employees'  choices  of  plans  and 
providers  are  narrowing. 

Households 

Households  are  affected  by  rising 
health  care  costs  in  several  ways. 
Lisured  individuals  are  responsible  for 
a  portion  of  health  insurance  premiums, 
as  well  as  out-of-pocket  payments  (for 
deductibles,  coinsurance,  billed  charges 
in  excess  of  covered  charges,  and 
uncovered  services).  These  expenses 
accoimted  for  5.0  percent  of  personal 
Income  in  1990.  compared  with  4.1 
percent  in  1980."  These  percentages 
understate  the  full  financial  impact  on 
hotiseholds,  however,  because  they  do 
not  include  indirect  costs  such  as 
payroll  and  other  taxes  that  finance 
public  health  care  spending.  A  recent 
study  estimated  that  the  total  costs  of 
health  care  was  11.7  percent  of 
household  income." 

Workers  also  may  bear  an  indirect 
burden  associated  with  rising  health 
care  costs.  A  recent  CBO  analysis 
concludes  that  "although  employers 
initially  pay  a  significant  portion  of 
employer-provided  health  insurance,  in 
the  long  run  employers  shift  most  of 
their  costs  to  workers  in  the  form  of 
lower  wages  or  less  generous 
nonmedical  benefits."  *°  The  study 
points  out  that  "between  1973  and  1989, 
two  years  in  which  the  economy  was 
operating  at  close  to  full  capacity, 
employers'  contributions  to  health 
insurance  absorbed  more  than  half  of 
workers'  real  gains  in  compensation."  " 

Finally,  the  increasing  cost  of  health 
care  means  that  many  lack  the  ability  to 
pay  for  care.  An  estimated  36  million 
people  did  not  have  health  insurance  in 
1990.'^  For  these  people,  the  cost  of 
health  care  must  be  borne  out  of  pocket 
or  by  the  providers  that  treat  them.  In 
addition,  millions  of  others  were 
underinsured — although  they  had  some 
insurance,  it  was  insufficient  to  cover  a 


substantial  portion  of  their  health  care 
costs.  Both  the  uninsured  and  the 
underinsured  are  less  likely  to  get 
needed  health  care  because  of  a  lack  of 
financial  resources. 

Government 

Expenditures  for  government  health 
care  programs  represented  about  41 
percent  of  all  personal  health  care 
spending  in  1990.  The  Federal 
government  spent  12  percent  more  on 
health  in  1990  than  in  1989,  while  state 
and  local  governments  spend  15  percent 
more.  This  means  more  taxes,  larger 
budget  deficits,  or  reductions  in 
spending  in  other  important  areas. 

Health  care  expenditures  are 
continuing  to  rise  as  a  share  of 
government  budgets.  In  1990,  these 
expenditures  accounted  for  15.3  percent 
of  Federal  government  spending.'* 
Compared  with  the  other  major 
domestic  components  of  the  Federal 
budget,  health  expenditures  increased 
as  a  share  of  spending  second  only  to 
interest  on  the  national  debt  during  the 
1980's.'*  Health  spending  also  rose  as  a 
proportion  of  state  and  local 
government  expenditures,  bom  9.1 
percent  in  1980  to  11.4  percent  in 
1990." 

During  the  1980s,  health  care 
expenditures  grew  at  an  annual  rate  of 
5.4  p>ercent  above  general  inflation  (see 
Figure  1-2).  Spending  for  other  types  of 
public  goods  and  services  has  grown 
much  more  slowly.  For  example,  pubhc 
expenditures  on  education  grew  at  a  real 
rate  of  2.6  percent  from  1980  to  1990, 
spending  on  pubhc  works  increased  at 
a  real  rate  of  only  2.4  percent  between 
1980  and  1987  and  criminal  justice 
costs  rose  at  a  real  rate  of  3.6  percent 
between  1979  and  1985.'"  These  slower 
growth  rates  reflect  the  budgetary 
pressures  faced  by  Federal,  state,  and 
local  governments,  which  are 
exacerbated  by  the  expansion  of  health 
care  spending. 
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Rgura  1-2.  Real  Rate  of  Incraase  In 
Public  Expenditures,  by 
Category  (In  Percent) 
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PPS  and  Medicare  Payments 

In  response  to  the  rapid  increase  in 
health  care  spending  in  general  and 
Medicare  spending  in  particular. 
Congress  enacted  a  prospective  payment 
system  for  inpatient  hospital  services. 
Under  PPS,  which  began  in  fiscal  year 
1984,  hospitals  receive  a  fixed  payment 
rate  for  each  type  of  case,  adjusted  for 
certain  factors  that  are  thought  to  affect 
the  appropriate  level  of  costs.  The 
implementation  of  PPS  appears  to  have 
had  a  substantial  effect  on  Medicare 
payments. 

Between  fiscal  years  1977  and  1983 — 
the  six  years  prior  to  PPS — total 
Medicare  benefit  payments  rose  at  a  real 
rate  of  9.9  percent  per  year  and 
inpatient  hospital  payments  at  a  rate  of 
9.1  percent  (see  Figure  l-3).»'  hi  the 
next  six  years,  total  Medicare  benefit 
payments  increased  at  a  real  annual  rate 
of  5.4  percent  and  Medicare  inpatient 
hospital  payments  at  a  rate  of  2.5 
percent— down  sharply  from  the  pre- 
PPS  period. 

On  a  per  enroUee  basis,  the  reduction 
in  the  grovrth  of  Medicare  spending  is 
even  more  dramatic.  The  annual 
increase  in  total  Medicare  benefit 
payments  fall  from  7.6  percent  during 
the  six  years  before  PPS  to  3.5  percent 
after  its  implementation.  The  increase  in 
hospital  inpatient  payments  slowed 
from  6.8  percent  to  0.6  percent. 
Although  much  of  the  reduction  in 
inpatient  spending  is  attributable  to  a 
sharp  decline  in  Medicare  discharges  in 
fiscal  years  1984  and  1985,  it  is  still 
reflects  a  deceleration  in  spending  per 
case. 
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At  the  same  time,  there  was  a  change 
in  the  mix  of  Medicare  payments  by 
type  of  service.  This  is  attributable  to 
the  emphasis  under  PPS  on  constraining 
inpatient  hospital  payments  and 
encouraging  tne  provision  of  services  in 
other  less  expensive  settings,  along  with 
other  developments  in  health  care 
delivery.  In  1980,  inpatient  hospital 
payments  accoimted  for  67  percent  of 
total  Medicare  spending;  by  1990,  that 
share  had  fallen  to  54  percent. 


Figure  1-3.  Real  Rate  of  Increase  in 

Medicare  Benefit  Payments, 
Before  and  After  PPS 
(In  Percent) 
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Other  covered  services  have  increased 
as  a  share  of  Medicare  payments.  The 


share  of  physician  payments  rose  from 
23  percent  in  1980  to  27  percent  10 
years  later.*"  The  hospital  outpatient 
category  grew  bom  6  percent  to  8 
percent  of  total  Medicare  spending 
during  the  same  period.  Both  skilled 
nursing  facility  and  home  health  agency 
payments  also  grew  more  rapidly  than 
total  Medicare  payments  during  the 
1980s. 

The  rising  shafre  of  other  Medicare 
services  reflects  a  sharp  decline  in  the 
growth  of  inpatient  hospital  payments 
after  PPS  was  implemented,  combined 
with  the  still  relatively  high  rate  of 
increase  in  volume  and  payments  for 
other  services.  Payments  for  other 
Medicare-covered  services  grew  at  a 
slower  real  rate  in  the  first  six  years  of 
PPS  than  they  had  in  the  preceding  six 
years  (10.0  percent  compared  with  11.5 
percent),  but  still  much  more  rapidly 
than  the  2.5  percent  growth  rate  for 
inpatient  hospital  services.  Increasing 
attention  thus  has  been  focused  on 
controlling  payments  for  services 
provided  in  other  settings  as  well  ais  in 
the  hospital. 

Medicare  Payments  and  Hospital  Costs 

The  experience  with  Medicare 
payments  and  hospital  costs  since  the 
implementation  of  PPS  illustrates  the 
issues  that  must  be  addressed  in 
attempting  to  contain  the  growth  of 
overall  health  care  expenditures.  One  of 
the  essential  features  of  PPS  is  the  use 
of  the  payment  system  to  create 
incentives  for  the  efficient  provision  of 
hospital  services  and,  as  a  consequence, 
for  cost  containment.  With  the  increase 
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in  hospital  payments  controlled  through 
the  PPS  update  foctor,  it  was  expected 
that  hospitals  would  limit  their  costs  in 
an  attempt  to  keep  them  below  the 
payment  rate. 

However,  the  increase  in  hospital 
costs  under  PPS  has  far  exceeded  that  of 
payments.  As  a  result,  the  PPS  operating 
margin,  which  compares  PPS  payments 
with  Medicare  operating  costs,  has 
declined  sharply  since  the  early  years  of 
PPS.  The  aggregate  PPS  margin  in  the 
first  year  was  14.5  percent.  By  the 
seventh  year,  it  has  iiallen  to  - 1.5 
precent;  ProPAC's  estimate  for  the  ninth 
year  of  PPS  is  -8.3  percent.*" 

PPS  Payments 

Despite  a  sharp  decline  in  the  rate  of 
increase  in  Medicare  payment  rates,  per 
case  pa>Tments  have  risen  by  an 
estimated  87  percent  since  PPS  began — 
almost  twice  as  much  as  the  increase  in 
hospital  input  prices,  as  represented  by 
the  PPS  hospital  market  basket  index 
(see  Figure  1-4).  The  level  of  PPS 
payments  is  the  product  of  three  major 
factors:  the  update  to  the  PPS  rates, 
other  policy  changes  implemented 
during  the  year,  and  changes  in  the 
Medicare  case-mix  index  (CMI). 

The  update  factor  is  intended  to 
represent  the  increase  in  the  PPS 
payment  rate  necessary  to  continue  to 
provide  appropriate  care  to  Medicare 
beneficiaries  in  an  efficient  manner. 
Congress  sets  the  update  each  year,  with 
recommendations  from  ProPAC  and  the 
Secretary  of  Health  and  Human 
Services.^"  In  the  first  nine  years  of  PPS, 
the  update  factor  has  increased  PPS 
payments  by  a  cumulative  32  percent. 

ProPAC's  annual  PPS  update 
recommendation  reflects  the    • 
Commission's  judgments  on  the 
increased  cost  of  inputs  used  in 
providing  hospital  care  from  year  to 
year,  certain  improvements  in  the 
nature  of  that  care  and  the  means  by 
which  it  is  provided,  and  changes  In  the 
tjrpes  of  patients  treated.  ProPAC's 
update  recommendations  have  tended 
to  be  higher  than  those  implemented 
over  the  years.  The  cumulative 
difference  between  the  Commission's 
recommendations  and  the  actual 
updates  in  the  first  10  years  is  about  8 
percent. 


Figur*  1-4.  Cumuiativ*  IncrMM*  In  PPS 
Market  BMkcl,  Up<l««. 
Paynwnu,  and  Coatt.  First  Nina 
Yaara  of  PPS  (In  Parcant) 


greater  than  the  combined  effect  of  the 
PPS  update  and  all  other  policy  changes 
implemented  under  PPS.  Moreover,  the 
effect  of  this  change  has  varied  greatly 
across  hospitals. 
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The  distribution  of  payments  is 
substantially  affected  by  the  poficy 
changes  implemented  since  PPS  began. 
Rural  hospitals,  for  instance,  have  been 
helped  by  a  series  of  poUcies  aimed  at 
increasing  their  PPS  payments.  The 
addition  of  and  changes  in  the  payment 
adjustment  for  hospitals  that  treat  a 
disproportionate  share  of  low-income 
patients  has  directed  more  payment 
toward  those  hospitals,  and  sole 
community  hospitals  have  benefited 
from  special  payment  provisions  as 
well.  The  aggregate  level  of  payments, 
however,  has  not  been  substantially 
affected  by  these  policy  changes  because 
most  of  them  are  implemented  in  a 
budget  neutral  manner — that  is,  so  they 
do  not  increase  or  decrease  total  PPS 
payments. 

CMI  change  is  a  major  factor  in 
determining  both  the  level  and 
distribution  of  PPS  payments.  The  CMI 
is  an  index  of  average  relative  costliness 
(based  on  the  diagnosis-related  group,  or 
DRG,  to  which  the  case  is  assigned)  for 
cases  discharged  from  a  hospital  or 
group  of  hospitals.  Because  the  payment 
for  each  case  is  proportional  to  me 
relative  costliness  of  the  DRG,  overall 
hospital  payments  are  similarly 
proportional  to  the  CMI.  The  CMI  can 
increase  because  the  mix  of  cases 
treated  in  the  hospital  is  associated  with 
greater  expected  resource  use,  or 
because  changes  in  coding  practices 
result  in  a  redistribution  of  cases  across 
DRGs  that  is  inde{>endent  of  changes  in 
resource  use.  Regardless  of  the  reason, 
the  CMI  has  risen  by  at  least  2  percent 
in  every  year  under  PPS.  The 
cumulative  effect  of  CMI  change  is 


As  a  result  of  these  factors,  the 
increase  in  Medicare  operating 
payments  per  discharge  over  the  first 
nine  years  of  PPS  is  almost  throe  times 
as  great  as  that  in  the  PPS  update  alone. 
Much  of  this  took  place  in  the  first  two 
years  of  prospective  payment,  when 
payments  per  discharge  grew  by  18.5 
percent  and  10.5  percent,  respectively. 
In  the  seven  years  since,  payments  per 
discharge  have  grown  at  an  annual  rate 
of  5.3  percent. 

Hospital  Costs 

The  trend  in  hospital  operating  costs 
has  been  quite  different  from  that  in  PPS 
payments.  While  payments  rose  sharply 
in  the  early  years  of  PPS,  costs  per 
discharge  increased  by  only  1.9  percent 
in  the  first  year.  Since  then,  cost  growth 
has  not  been  less  than  8  percent  in  any 
year,  averaging  9.2  percent.  During  the 
first  nine  years  of  PPS,  operating  costs 
per  Medicare  discharge  increased  an 
estimated  106  pert»nt.  This  is 
substantially  greater  than  the  growth  in 
PPS  payments  over  the  same  period, 
and  indicates  that  hospitals  have  not 
responded  to  PPS  incentives  as  was 
hoped  when  prospective  payment 
began. 

Whereas  PPS  payment  rates  are 
explicitly  determined  by  decisions 
made  by  or  for  the  Medicare  program, 
operating  costs  likely  reflect  decisions 
that  providers  have  made  over  the  years 
in  how  they  treat  all  patients — not  just 
Medicare  patients.  This  is  borne  out  by 
the  pattern  of  overall  hospital  cost 
increases,  which  is  generally  similar  to 
the  pattern  for  Medicare  costs  (see 
Figure  1-5). 

In  1982  and  1983,  the  two  years  prior 
to  PPS,  hospital  costs  per  case  grew  8.4 
percent  and  7.2  percent  above  the  rate 
of  general  inflation,  respectively  (see 
Figiire  1-6).  Following  the  introduction 
of  PPS,  the  increase  in  real  expenses  per 
adjusted  admission  slowed  to  2.9 
percent  in  1984.  This  was  the  smallest 
growth  since  the  early  1970s,  but 
hospital  inflation  still  exceeded  that  in 
other  sectors  of  the  economy.  The  next 
five  years — spanning  1985  through 
1989 — saw  another  increase  in  hospital 
inflation,  with  real  costs  per  case  rising 
between  4.4  percent  and  6.1  percent 
annually.  The  real  increase  in  expenses 
per  adjusted  admission  slowed  to  3.5 
percent  in  1990,  the  smallest  increase 
since  the  first  year  of  PPS.  Whether  this 
indicates  a  trend  remains  to  be  seen. 
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Figura  1-S.  CumuMlv*  IncrMM*  in  PPS 
and  Tout  Hospttal  Costs  Psf 
0<seharg«,  First  Sovsn  Yaors 
of  PPS  (In  Parcant) 


Fiflura  1-6.  Changa  in  Raal  Hoapital 
Expansas  and  Revenues  I 
Admission.  1977-1990 
(In  Parcant) 
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This  trend  led  ProPAC  to  take  a  closer 
look  at  the  factors  responsible  for 
growth  in  hospital  costs.**  The  analysis 
covered  the  period  from  1985  to  1989, 
during  which  the  annual  rate  of  growth 
in  hospital  operating  costs  per 
admission  was  8.9  percent.  The  two 
largest  components  of  hospital  cost 
increases  were  economywide  price 
inflation  and  changes  in  the  mix  of 
cases  treated,  both  of  which  are 
generally  viewed  as  beyond  the 
hospital's  control.  These  two 
components  accounted  for  almost  60 
percent  of  the  rise  in  hospital  costs 
during  the  study  period. 


Eipanses     Q  Revenues 


SOURCE   ProPAC  analysis  of  c3au  uof^  me  Air^rca*^  Mocp^ia' 
Association  Annual  Mosp4al  Survey 


The  remainder  of  the  observed  cost 
growth  is  attributable  to  factors  that 
depend  on  decisions  made  in  the 
hospital.  While  service  productivity 
improved  somewhat  over  the  study 
period,  most  of  this  was  offset  by  a  rapid 
rise  in  service  intensity — the  volume  of 
services  provided  per  case.  Moreover, 
the  prices  of  hospital  inputs  increased  at 
a  much  faster  rate  than  general  inflation. 
The  degree  to  which  these  factors  are 
within  or  beyond  the  hospital's  control 
(without  major  changes  in  how 
hospitals  operate)  is  subject  to 
considerable  debate.  The  outcome  of 
this  debate  is  key  to  determining  the 
appropriate  level  of  hospital  cost  growth 
and  how  to  achieve  it. 

Hospital  Revenues  and  Cost  Shifting 

Regardless  of  the  reason  for  increased 
hospital  spending,  that  spending  could 
not  take  place  for  long  without  die 
revenue  to  support  it.  Hospital  costs 
have  grown  more  rapidly  than  Medicare 
payments,  but  Medicare  is  not  the  only 
source  of  hospital  revenues. 

The  trends  in  total  hospital  revenues 
and  expenses  corresponded  relatively 
closely  during  the  1970s  and  early 
19808.  Under  PPS,  there  have  been 
greater  differences  between  revenue  and 
cost  changes  than  before.  In  the  first  two 
years  of  PPS,  real  costs  per  case 
increased  by  a  cumulative  7.5  percent, 
while  real  revenues  per  case  rose  by  9.6 
percent.  The  years  from  1986  to  1988 
saw  cost  growth  that  exceeded  that  in 
revenues.  In  1989  and  1990,  the 
increases  in  revenues  slightly  exceeded 
those  in  costs.  This  may  indicate  a 


greater  degree  of  volatility  of  hospital 
revenue  sources  in  recent  years. 

This  volatility  raises  the  issue  of  cost 
shifting,  or  the  offsetting  of  payment 
shortftdls  from  some  sources  with 
payment  surpluses  from  others.  An 
examination  of  trends  in  PPS  and  total 
margins  illustrates  this  issue.  Whereas 
the  PPS  margin  compares  PPS  payments 
and  Medicare  operating  costs,  die  total 
margin  compares  total  hospital  revenues 
and  expenses.  The  difference  between 
the  two  indicates  the  ability  of  hospitals 
to  maintain  their  overall  financial  status 
as  the  gap  between  PPS  payments  and 
costs  widens. 

Both  PPS  and  total  margins  are  much 
lower  now  than  their  unprecedented 
high  levels  in  the  early  years  of  PPS  (see 
Figure  1-7).  However,  the  decline  in 
PPS  margins  has  been  much  steeper 
than  that  in  total  margins.  The  aggregate 
PPS  margin  for  all  hospitals  was  much 
higher  than  the  total  margin  in  the  first 
two  years  of  PPS.  Medicare  therefore 
was  providing  a  substantially  larger 
payment  surplus  than  most  other 
payers.  By  the  fifth  year,  the  PPS  margin 
had  fallen  below  the  total  margin. 


Figure  1-7.  PPS  and  ToUl  Margins,  First 

Seven  Years  ot  PPS  (In  Percent) 
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The  total  margin  has  improved 
somewhat  since  the  fifth  year  of  PPS, 
while  the  PPS  margin  has  fallen  below 
zero.  By  the  sevendi  year  of  PPS,  the 
total  margin  was  almost  six  percentage 
points  higher  than  the  PPS  margin, 
compared  with  more  than  seven 
percentage  points  lower  in  the  first  year. 
Moreover,  this  total  margin  is  as  high  as 
at  any  time  prior  to  PPS.  This  pattern 
indicates  that,  relative  to  costs,  revenue 
from  other  payers  has  been  increasing 
much  more  rapidly  than  Medicare 
payments  in  recent  years. 
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Figure  1-8.  PPS  and  Total  Margins  for 
Setected  Hospital  Groups. 
Sevsffth  Year  ot  PPS  (In  Percent) 
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Many  groups  of  hospitals  have  PPS 
and  total  mai^s  that  difiier 
substantially  from  the  pattern  observed 
for  all  hospitals  (see  Figure  1-8).  For 
instance,  the  PPS  margin  for  rural 
hospitals  in  the  seventh  year  of  PPS  was 
-3.8  percent,  but  the  total  margin  was 
4.6  percent,  a  difference  of  more  than 
eight  percentage  points.  By  contrast,  the 
PPS  margin  for  major  teaching  hospitals 
was  more  than  five  percentage  points 
higher  than  their  total  margin,  8.1 
percent  compared  vrith  2.5  percent. 
There  is  also  wide  variation  in  the 
differential  between  PPS  and  total 
margins  for  hospitals  within  each 
hospital  group. 

The  data  on  PPS  and  total  margins 
raise  the  question  of  how  revenues  from 
Medicare,  Medicaid,  and  other  payers 
are  related.  Clearly,  hospitals  that 
provide  substantial  amounts  of 
uncompensated  care  or  incur  costs 
greater  than  payments  for  the  care 
provided  to  Medicaid  and  Medicare 
patients  need  to  generate  extra  revenue 

Table  1-1.  Aggregate  Hospital  Costs  and  Payments,  by  Payer  Group  and  Non-Patient  Care  Revenue 

Source,  1990 
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from  privately  Insured  patients  or  other 
sources  if  they  are  to  cover  those  costs. 

The  still  relatively  high  total  margin 
indicates  that,  as  a  whole,  hospitals  are 
able  to  cost  shift,  despite  increasing 
Medicare  losses.  In  1990,  Medicare 
payments  equaled  about  90  percent  of 
costs  and  Medicaid  payments  about  80 
percent,  translating  to  aggregate  losses 
of  $8.2  billion  and  $4.6  billion. 
respectively  (See  Table  1-1).  By 
contrast,  private  insurers  paid  128 
percent  of  the  costs  of  treating  their 
patients,  or  $22.5  billion  more  than 
costs.  However,  there  is  considerable 
variation  across  hospital  groups  (and 
among  hospitals  within  each  group)  in 
the  ability  to  cost  shift,  depending 
primarily  on  their  payer  mix.'' 


Payer  or  other  source 


Medicare 

Medicaid  

Other  government  payers 

Uncompensated  care 

Private  payers , 

Other  operating  revenue  . 
Non-operating  revenue  .... 


Total 


Cost 


Share 

(Inper- 

cerrt) 


38.4 

11.3 

1.6 

5.9 

40.1 

2.7 


100.0 


Amount 
(InbH- 
lions) 


$78.0 
23.0 

3.2 
12.1 
81.6 

6.5 


203.2 


Payment 


Share 
(in  per- 
cent) 


33.2 
8.7 
1.6 
1.2 

49.5 
3.7 
2.1 


100.0 


Amount 
(in  bil- 
lions) 


$69.8 

18.4 

3.4 

'2.5 

104.1 

7.8 

4.6 


210.6 


Paym«m 

to  cost 

ratio 


896 

80.1 
106.4 

21.0 
127.6 
143.0 


103.6 


Note:  Analysis  covers  ail  community  hospitals.  Other  operating  revenue  is  assumed  to  have  associated  costs  proportional  to  the  hospital's 
overall  relationship  of  costs  to  charges.  Non-operating  revenue  (consisting  primarily  of  donations  and  Investment  income)  is  assumed  to  have  no 
associated  costs. 

'  Operating  subsidies  from  state  and  local  governments. 

Source:  Calculated  by  the  American  Hospit£il  Association  according  to  ProPAC  specification,  using  Annual  Survey  data. 


Major  Concerns 

As  described  above,  PPS  payments 
per  discharge  have  grown  at  an  annual 
rate  of  5.3  percent  since  the  second  year. 
This  rate  reflects  the  increase  in  the 
prices  of  goods  and  services  necessary 
to  furnish  an  appropriate  level  of 
inpatient  care  to  Medicare  beneficiaries, 
productivity  improvements  expected  of 
the  hospital  industry,  quality-enhancing 
technological  advances,  and  significant 
changes  in  the  mix  of  cases  that 
hospitals  treat. 

Ifhospital  cost  growth  were  restricted 
to  the  rate  of  increase  in  the  factors 
listed  above,  the  relationship  between 
Medicare  payments  and  costs  wo\ild  not 


change  over  time.  This  has  not  occurred, 
however.  Medicare  operating  costs  per 
discharge  have  risen  at  an  annual  rate  of 
9.2  percent  since  the  first  year  of  PPS, 
almost  75  percent  faster  than  payments. 
This  differential  reflects  hospital- 
specific  input  price  inflation  in  excess 
of  that  reflected  in  the  update, 
productivity  improvements  that  fall 
short  of  policy  targets,  and  rapid 
increases  in  case-mix  adjusted  service 
intensity.  The  conclusion  about  the 
appropriate  level  of  Medicare  hospital 
payments  therefore  depends  on  the 
extent  to  which  these  factors  are  within 
hospitals'  control  and  whether  hospitals 


should  be  compensated  under  PPS  for 
their  effects. 

The  trend  in  costs  per  discharge  for 
Medicare  patients  does  not  seem  to 
differ  from  the  trend  for  all  payers.  This 
implies  that  the  decisions  hospitals 
make  about  what  services  to  offer  and 
how  to  provide  them  are  not  made 
separately  for  Medicare  patients. 
Further,  the  revenue  necessary  to  under- 
write the  costs  of  these  decisions  is 
apparently  available  from  other  payers. 
This  may  explain  why  Medicare 
pajrment  incentives  have  not  been 
successful  in  holding  down  hospital 
costs. 
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The  burden  of  supporting  continued 
cost  growth  is  falling  increasingly  on 
other  payers  for  hospital  care.  To  offset 
their  losses  &om  Medicare,  as  well  as 
from  Medicaid  and  uncompensated 
care,  hospitals  have  raised  their  charges 
to  private  payers.  This  has  driven  up  the 
cost  of  private  health  insurance  and 
made  it  even  more  difficult  for 
individuals  to  obtain  cov«rage  for  the 
care  they  may  need. 

Moreover,  while  the  higher  rates  paid 
by  private  payers  have  enabled  hospitals 
as  a  whole  to  cover  their  rapidly 
escalating  costs,  the  ability  to  cost  shift 
varies  widely  across  hospitals.  For 
hospitals  that  provide  a  high  proportion 
of  their  services  to  patients  for  whom 
they  are  paid  less  than  costs,  there  may 
be  less  opportunity  to  offset  those  losses 
with  revenues  from  other  sources.  This 
leads  to  widening  differences  in 
financial  performance  between  groups 
of  hospitals  and  individual  hospitals 
within  these  groups. 

Lack  of  coordination  in  payment 
policies  across  types  of  providers  may 
also  confound  efforts  to  control  overall 
health  care  costs.  The  pluralistic  health 
care  financing  system  in  the  United 
States  has  encouraged  the  proliferation 
of  providers  and  services  and  the 
growth  in  aggregated  spending  observed 
in  the  1980s.  Health  care  financing 
remained  compartmentalized  through 
this  period.  Cost  control  initiatives  were 
disjoined,  tending  to  focus  on  one  sector 
of  die  delivery  system  at  a  time. 

Control  of  expenditures  for  services 
provided  in  a  single  setting  encourages 
a  shift  in  utilization  and  capacity  to 
other  settings  not  under  cost 
containment  pressure.  For  example, 
while  PPS  has  slowed  the  growth  of 
Medicare  payments  for  inpatient 
services,  there  has  been  a  shift  in 
utilization  to  ambulatory  settings.  There 
has  been  growth  in  both  the  scope  and 
volume  of  ambulatory  services,  and  a 
rapid  rate  of  increase  in  expenditure. 

Although  cost  growth  is  a  major 
concern,  the  most  important  criterion 
for  evaluating  the  impact  of  PPS  or  any 
other  health  care  policy  is  how  it  affects 
the  delivery  of  health  care  to  Medicare 
beneficiaries  and  the  population  as  a 
whole.  Increasing  financial  pressures  on 
beneficiaries,  insurers,  and  providers 
have  focused  concern  on  the  quality  and 
accessibility  of  care  to  Medicare 
beneficiaries  and  other  populations. 

The  application  of  Medicare's  two 
major  quality  assurance  mechanisms, 
the  facility  survey  and  certification 

8 recess  and  Peer  Review  Organizations 
>ROs),  varies  widely  across  facilities. 
The  inpatient  hospital  setting  has  the 
most  encompassing  review  mechanisms 
in  place.  For  some  providers,  the  survey 


and  CMlification  process  is  very 
stringent  and  there  is  substantial  PRO 
review.  For  others — particularly  new 
types  of  ambulatory  care  facilities — 
there  are  fewer  requirements.  The 
provision  of  more  services  outside  the 
inpatient  setting  raises  concerns  about 
the  adequacy  of  quality  assurance 
mechanisms.  Moreover,  few  of  these 
mechanisms  evaluate  outcomes  of  care, 
the  ultimate  measure  of  whether  quality 
services  have  been  delivered. 

Conclusioas 

PPS  has  succeeded  in  slowing  the 
growth  of  Medicare  inpatient  hospital 
spending,  but  hospital  costs  are 
continuing  to  rise  at  a  rate  that  is 
unsustainable  in  the  long  run  without 
major  adverse  implications.  Although 
the  hospital  industry  as  a  whole 
currently  is  able  to  maintain  a  flow  of 
revenues  that  cover  its  cost,  it  is  more 
and  more  dependent  on  revenue  from 
private  payers  to  do  so.  As  a  result, 
hospitals  that  cannot  generate  revenue 
from  private  payers  are  increasingly 
disadvantaged.  Nonetheless.  Medicare 
should  continue  to  fulfill  its 
responsibilities  to  control  its  spending. 

This  must  be  done  in  a  way  that 
preserves  the  equity  of  Medicare 
payment  rates  and  the  access  of 
Medicare  beneficiaries  to  quality 
hospital  care.  The  Medicare  program, 
private  insurers,  hospitals,  and 
physicians  all  must  act  to  slow  the 
growth  of  inpatient  costs  and  curb 
private  insurance  costs  and  health  care 
spending. 

Health  care  costs  cannot  be  controlled 
only  by  focusing  on  inpatient  hospital 
services.  The  Medicare  program  also 
must  continue  to  try  to  find  ways  to 
control  spending  in  other  settings. 
Experience  shows  that  the  price  per  unit 
of  service  can  be  Umited,  but  costs 
continue  to  grow  if  the  volume  of 
services  increases  Efforts  to  constrain 
volume  are  hair  percd  by  the  large 
number  of  diffe  eni  .si;os  and  providers 
of  care,  and  lack  o;  ir  tormation 
concerning  the  appropriateness  and 
value  of  much  of  the  care  that  is 
furnished.  The  search  for  such 
information  should  continue,  and 
broader  mechanisms  for  safeguarding 
the  quality  of  care  provided  to  Medicare 
beneficiaries  and  c^er  populations 
should  be  established. 

This  chapter  highlights  the 
Commission's  concerns  about  Medicare 
payment  and  its  effects  on  hospitals, 
other  payers,  other  providers,  Medicare 
beneficiaries,  and  the  health  care  system 
in  general.  In  the  next  chapter,  the 
Commission's  recommendations 
regarding  these  broad  issues,  as  well  as 
more  specific  changes  concerning 


payment  for  Medicare  hospital  services, 
other  facility-based  services,  and  other 
topics  within  the  Commission's 
purview,  are  described. 
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Chapter  2 

RECOMMENDATIONS 

Created  by  Congress  in  1983,  the 
Prospective  Payment  Assessment 
Commission's  (ProPAC)  primary 
responsibility  was  to  examine  issues 
and  make  recommendations  for 
updating  and  improving  the  Medicare 
prospective  payment  system  (PPS). 
Congress  gradually  has  expanded 
ProPAC's  mandate  to  include  analyzing 
I  current  payment  policies  for  all  facility 
services  fiuTiished  to  Medicare 
beneficiaries  and  developing  policies  for 
the  future. 

These  expanded  responsibilities 
include  studying  payment  for  hospital 
outpatient  services,  services  provided 
by  skilled  nursing  facilities  (SNFs)  and 
home  health  agencies,  and  end-stage 
renal  disease  (ESRD)  dialysis  facilities. 
In  addition,  at  the  request  of  the 
Congress,  the  Commission  has 
examined  issues  related  to  the  adequacy 
of  Medicaid  hospital  payment  rates  and 
the  use  of  Medicare  payment  methods 
for  other  payers.  The  Commission  has 
also  been  asked  to  examine  issues 
related  to  the  design  and 
implementation  of  a  global  budgeting 
system  to  restrain  health  care  spending. 
ProPAC  continues  to  devote  substantial 
effort,  however,  to  updating  and 
improving  payment  for  PPS  hospitals 
and  for  excluded  hospitals  and  distinct- 
part  units. 

Although  this  report  is  made  to  the 
Congress,  the  Secretary  of  Health  and 
Human  Services  (HHS)  is  required  to 
consider  ProPAC's  recommendations 
and  respond  to  them  in  the  annual 
notice  of  PPS  rulemaking  published  in 
the  Federal  Register.  The  Commission 
is  always  pleased  to  work  with  the 
Secretary  to  provide  additional  analysis 
and  information  on  its 
recommendations. 

ProPAC's  recommendations  reflect 
the  collective  judgment  of  the  17 
Commissioners.  Some  of  the  subjects  of 
these  recommendations,  such  as  the 
annual  update  factors,  are  repeated 
every  year.  Others  are  either 
modifications  of  previous 
recommendations  or  cover  new  issues. 
All  incorporate  recent  research  findings. 


This  year,  in  addition  to  its  specific 
recommendations,  the  Commission  has 
addressed  broader  issues  related  to 
Medicare  and  the  American  health  care 
system.  Work  on  these  and  other  topics 
continues. 

Recommendations  for  Fiscal  Year  1994 

The  Commission's  recommendations 
and  concerns  fall  into  five  areas: 

•  Medicare  program  policies, 

•  Hospital  payment  updates, 

•  PPS  wage  index  and  hospital  labor 
market  definitions, 

•  Other  hospital  payment  policies, 
and 

•  Medicare  payment  policies  for  other 
facilities. 

ProPAC's  recommendations  are 
intended  to  improve  the  equity  and 
effectiveness  of  Medicare  payments.  The 
recommendations  on  the  updates  reflect 
the  Commission's  view  on  aggregate 
spending  levels.  This  year  the 
recommendations  on  the  PPS  and 
excluded  hospital  updates  propose 
payment  increases  less  than  currently 
legislated.  Most  of  the  other 
recommendations  address  only  the 
distribution  of  payments  and  are  not 
intended  to  raise  or  lower  program 
spending.  Two  exceptions  are  the 
recommendations  on  dialysis  payment 
rate  increases  and  beneficiary  outpatient 
payment  liability,  both  of  which  would 
require  higher  Federal  outlays. 

"The  Commission  discussed  other 
issues  that  did  not  lead  to 
recommendations  this  year.  Among 
these  was  payment  to  hospitals  with  a 
large  share  of  Medicare  patients.  In  the 
coming  year,  additional  work  is  planned 
on  Medicare's  payment  for  direct  costs 
of  graduate  medical  education  training 
programs. 

Medicare  Program  Policies 

The  Commission's  responsibilities 
include  the  analysis  of  Medicare 
payment  for  hospital  and  other  facility 
services,  as  well  as  broader  issues 
related  to  the  American  health  care 
system.  ProPAC's  first  four 
recommendations  draw  from  this  broad 
experience.  The  Commission  notes  the 
need  to  renew  efforts  to  control  the 
growth  in  the  costs  of  hospital  inpatient 
care  while  continuing  to  ensure  an 
equitable  distribution  of  payments 
among  hospitals.  ProPAC  further 
recommends  that  the  Medicare  program 
continue  to  seek  effective  methods  to 
control  spending  across  all  sites  of  care. 
As  the  dehvery  and  financing  of  health 
care  evolve,  quality  assurance 
mechanisms  must  be  strengthened  and 
expanded  to  include  all  institutional 
and  ambulatory  settings. 


Recommendation  1:  Moderating  the 
Growth  in  the  Cost  of  Hospital 
Inpatient  Services 

The  Commission  recommends  that 
the  Medicare  program  continue  to 
control  the  growth  in  its  spending  for 
hospital  services.  Medicare's  payment 
amount  should  reflect  a  balance 
between  the  need  to  maintain  access  to 
quality  care  and  the  need  to  improve 
hospital  productivity  and  constrain  cost 
increases.  ProPAC  is  concerned, 
however,  that  as  Medicare  has 
controlled  its  payments,  hospitals  have 
been  able  to  raise  revenues  from  private 
payers  to  cover  additional  increases  in 
costs.  As  a  result,  the  effect  of 
Medicare's  financial  incentives  to 
control  hospital  costs  has  been 
weakened,  and  costs  to  private  insurers 
and  individuals  have  increased.  The 
Commission  believes  the  Medicare 
program,  private  insurers,  hospitals,  and 
physicians  must  renew  their  efforts  to 
control  the  growth  in  the  cost  of 
furnishing  care. 

The  Congress  enacted  the  Medicare 
prospective  payment  system  to  control 
the  program's  spending  for  inpatients 
and  to  provide  financial  incentives  to 
hospitals  to  contain  the  rate  of  increase 
in  the  cost  of  inpatient  care.  Following 
the  implementation  of  PPS,  the  growth 
in  Medicare  expenditures  for  inpatient 
care  slowed.  The  early  moderation  in 
spending  growth  was  due  to  an  initial 
reduction  in  the  length  of  hospital  stays 
and  a  decline  in  admissions  of  Medicare 
patients.  At  first,  hospitals  also 
improved  their  productivity  and  slowed 
the  rise  in  costs  per  case.  Since  the  third 
year  of  PPS,  Medicare  payments  per 
discharge  have  grown  between  5  percent 
and  6  percent  a  year.  This  represents  an 
annual  increase  of  about  1  percent  more 
than  the  market  basket  measure  of  price 
inflation  for  hospital  inputs  (goods  and 
services  purchased)  and  substantially 
less  than  the  rate  of  increase  before  PPS. 

Although  the  growth  in  Medicare 
payments  has  slowed,  PPS  operating 
costs  per  case  have  increased  between 
8.0  percent  and  10.5  percent  annually 
since  the  second  year  of  PPS.  Rather 
than  reducing  costs  as  Medicare 
payments  were  limited,  hospitals  have 
obtained  additional  revenue  fix)m  other 
sources  to  maintain  their  financial 
position.  Much  of  this  revenue  comes 
from  charging  privately  insured  patients 
more  than  the  cost  of  their  care. 
Consequently,  the  Medicare  program  is 
now  paying  less  than  the  cost  of 
furnishing  care  to  its  beneficiaries  while 
private  payers  are  paying  considerably 
more.  This  cost  shifting  has  allowed 
some  hospitals  to  maintain  their 
financial  position,  although  others  have 
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had  limited  ability  to  do  so. 
Consequently,  some  hospitals, 
especially  those  with  a  large  share  of 
Medicare  patients,  are  faced  with 
mounting  financial  pressure  as 
Medicare  continues  to  constrain  its 
payments.  The  solution  is  not  to  have 
Medicare  increase  its  payments,  but 
rather  for  all  hospitals  to  work  to 
decrease  their  costs. 

In  the  ^rst  six  months  of  1992.  both 
hospital  inpatient  revenue  and  costs  per 
case  grew  at  an  annual  rate  of  8.2 
percent  per  admission,  almost  double 
the  rate  of  hospital  input  price  inflation. 
These  large  cost  increases  adversely 
affect  public  and  private  payers  as  well 
as  those  receiving  services.  The 
Commission  does  not  believe  this  rate  of 
growth  in  inpatient  costs  per  case  is 
sustainable.  ProPAC's  PPS  update  factor 
recommendations  over  the  past  several 
years  would  have  resulted  in  per  case 
payment  increases  of  about  6  percent 
annually.  The  Commission  thinks 
hospitals  should  improve  their 
productivity  and  limit  cost  increases  to 
that  level.  Further,  it  believes  this  can 
be  accomplished  without  harming 
access  to  quality  care. 

ProPAC  is  alsio  concerned  about  the 
disparity  between  relative  payments  to 
hospitals  by  Medicare  and  private 
payers.  The  Medicare  program  has 
controlled  its  payments  to  hospitals, 
whereas  most  private  insxirers  have  not. 
The  ability  of  hospitals  to  obtain 
revenues  in  excess  of  costs  from  private 
payers  has  weakened  efforts  to  control 
the  growth  in  hospital  costs. 
Consequently,  the  cost  of  furnishing  ^ 
care  to  all  patients  has  been  rising,  and 
the  privately  insured  population  is 
responsible  for  a  progressively  larger 
share  of  the  increase.  Action  by  the 
Medicare  program,  private  insurers, 
hospitals,  and  physicians  is  necessary  to 
slow  the  growth  in  inpatient  costs. 

Recommendation  2:  Improving  Equity 
in  the  Oistribntion  of  PPS  Payments 

The  Commission  recommends  that 
the  Medicare  program  continue  to 
modify  PPS  payment  policies  to  ensure 
the  equitable  distribution  of  payments 
among  hospitals.  Payment  adjustments 
are  necessary  to  recognize  appropriate 
variations  in  costs  across  hospit£ds.  The 
adjustments  should  account  for  the 
impact  of  factors  beyond  a  hospital's 
control  and  reflect  the  broader 
responsibilities  of  the  Medicare  prc^am 
to  maintain  access  to  quality  care.  As 
the  financial  pressure  on  hospitals 
increases,  it  becomes  even  more 
important  to  regularly  evaluate  and 
refine  PPS  policies  that  distribute 
payments  across  geographic  areas  and 
types  of  hospitals. 


The  prospective  payment  system 
contains  a  number  of  features  that  affect 
the  distribution  of  payments  among 
hospitals.  PPS  adjustments  account  for 
the  effects  on  costs  of  variations  in  case 
complexity,  local  market  wage  levels, 
and  the  level  of  teaching  activity.  Other 
policies  are  directed  to  the  special 
problems  of  isolated  rural  hospitals  and 
hospitals  that  treat  a  large  share  of  the 
low-income  population.  These 
adjustments  are  intended  to  recognize 
legitimate  cost  differences  among 
hospitals,  as  well  as  the  broader 
responsibilities  of  the  Medicare 
program.  The  Commission  believes 
periodic  adjustments  and  refinements 
are  necessary  to  reflect  more  recent  data, 
improve  payment  methods,  and 
maintain  the  PPS  principle  of  rewarding 
efficient  hospitals. 

Many  recent  and  proposed  revisions 
of  the  PPS  adjustments  are  technically 
correct  policy  improvements  that  will 
make  the  system  fetirer.  Most 
refinements  are  implemented  in  a 
budget  neutral  manner,  without 
increasing  or  reducing  total  payments. 
Related  redistributions  of  payments, 
therefore,  may  create  opposition  as  well 
as  support  among  different  groups  of 
hospitals.  As  Medicare  payments  have 
become  more  constrained,  potential 
refinements  have  become  more 
contentious  regardless  of  their  policy 
worthiness.  It  is  thus  increasingly 
difficult  to  gain  support  for  policy 
improvements.  Consequently,  policy 
makers  may  find  it  hard  to  propose  and 
proceed  with  needed  changes. 

Currently,  major  refinements  to  the 
diagnosis-related  groups  (DRGs), 
hospital  labor  market  areas  and  the 
wage  index,  and  outlier  poUcy  are  being 
evaluated.  Despite  the  redistributional 
consequences  and  likely  opposition 
ft'om  certain  groups  of  hospitals. 
ProPAC  believes  Congress  and  the 
Secretary  should  continue  to  modify 
PPS  policies  when  changes  are 
technically  sound  and  necessary  to 
ensure  the  eqxiitable  distribution  of 
payments.  Such  modifications  should 
be  supported  by  data  and  consistent 
with  PPS  principles. 

Recommendation  3:  Controlling 
Spending  Across  Sites  of  Care 

The  Commission  believes  the 
Medicare  program  should  continue  to 
seek  effective  methods  to  control  its 
total  spending  across  all  sites  of  care. 
Total  Medicare  spending  is  growing  at 
rates  much  greeter  than  can  be 
explained  by  inflation  and  increases  in 
the  number  of  enrollees.  The  growth  in 
spending  is  straining  the  resources  of 
the  Medicare  trust  funds,  creating 
substantial  financial  burdens  for 


Medicare  beneficiaries,  aiul  adding  to 
the  Federal  deficit. 

Since  the  beginning  of  PPS.  the 
growth  in  Medicare  spending  for 
inpatient  hospital  services  has  slowed. 
Medicare  policies  and  payment 
incentives,  in  addition  to  changes  in 
methods  of  treatment,  have  encouraged 
the  deb  very  of  care  in  other  sites. 
Consequently,  the  number  of  new 
facilities  and  providers  has  grown 
rapidly,  as  has  Medicare  spending  for 
the  services  they  furnish.  Most  of  the 
increased  spending  in  other  settings  is 
due  to  factors-other  than  PPS.  These 
include  medical  advances,  changing 
practice  patterns,  expanded  service 
capacity,  and  changes  in  Medicare 
benefits  and  program  administration  As 
a  result,  more  Medicare  enrollees 
receive  services  and  more  services  are 
furnished  per  beneficiary. 

The  Medicare  program  has  attempted 
to  control  spending  for  care  in  other 
sites  by  applying  facility-specific  cost 
limits  and  oy  adopting  prospective 
payment  methods,  including  fee 
schedules.  These  cost  containment 
strategies  have  generally  controlled  the 
price  paid  per  unit  of  service,  but  they 
have  not  constrained  growth  in  the 
number  or  complexity  of  services 
provided.  Consequently,  their  effect  on 
overall  spending  has  been  limited. 

Congress  has  encouraged  the  Health 
Care  Financing  Administration  (HCFA) 
and  ProPAC  to  dev^op  prospective 
payment  systems  for  other  services.  One 
approach  the  Commission  has 
considered  is  to  combine  (bundle) 
separately  billable  services  into  a  single 
payment.  The  goal  of  these  efforts  is  to 
provide  incentives  to  slow  the  growth  in 
the  volume  of  services  furnished. 
Identifying  appropriate  bundles, 
however,  has  proven  to  be  technically 
difficult  due  to  variations  in  the  need 
and  use  of  services  to  individuals.  In 
addition,  the  predominantly  private, 
pluralistic  nature  of  the  American 
health  care  delivery  system  often  results 
in  people  receiving  care  from  a  number 
of  providers,  physicians,  and  suppliers 
in  a  single  episode  of  illness.  Therefore, 
it  is  difficult  to  select  a  specific  person 
•or  group  to  receive  the  bundled 
payment  Because  Medicare 
beneficiaries  frequently  have  more  than 
one  acute  or  chronic  medical  problem, 
it  is  also  difficult  to  specify  the  services 
and  timeframe  to  be  included  in  a 
bundled  payment. 

The  Volume  Performance  Standard 
(VPS)  applicable  to  physician  services 
exemplifies  another  approach  to 
controlling  the  number  of  services.  The 
VPS  is  a  mechanism  for  adjusting 
physician  fee  updates.  If  total  annual 
physician  expenditures  increase  more 
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than  the  VPS,  which  is  previously 
determined  performance  standard,  fee 
updates  for  the  next  year  are  reduced. 
The  VPS  is  intended  to  provide  a 
collective  incentive  for  physicians  to 
reduce  the  number  of  services  they 
deliver  that  are  of  Umited  value.  It  is  too 
early  to  evaluate  the  success  of  the  VPS. 
There  is  concern,  however,  that  the 
incentives  of  this  method  may  not  be 
strong  or  specific  enough  to  affect  the 
behavior  of  individual  physicians. 

Health  maintenance  organizations 
(HMOs)  end  other  managed  care  plans 
can  also  control  spending  across  sites  of 
care.  Medicare  has  encouraged  HMOs  to 
participate  in  the  program  and  enrollees 
to  join  such  plans.  So  far,  these 
initiatives  have  met  with  Umited 
success.  In  the  Commission's  view. 
Medicare  should  improve  its  efforts  to 
attract  HMO  participation  and  expand 
beneficiary  enrollment  in  quality  plans. 

ProPAC  believes  the  Medicare 
program  must  develop  policies  that  will 
control  spending  across  all  sites  of  care. 
Current  Medicare  benefit  and  payment 
poUcies  are  fragmented  and  at  times 
inconsistent  across  sites  and  providers. 
Policy  improvements  should  curb  the 
growth  in  spending  by  using  resources 
more  efficiently  while  improving  the 
continuu-n  of  care  for  Medicare 
beneficiaries. 

Recommendation  4:  Ensuring  Quality  of 
Care 

The  Medicare  program  should 
continue  to  strengthen  its  abiUty  to 
ensure  quality  of  care  for  beneficiaries. 
Special  attention  should  be  directed  to 
ambulatory  care  and  other  services 
furnished  outside  the  acute  care 
hospital  setting,  where  there  now  is 
little  or  no  oversight  of  the  necessity  for 
services  or  quaUty  of  care.  The 
Commission  supports  the  efforts  of  the 
Secretary  to  develop  new  approaches  to 
improve  quality  of  care.  This  work 
should  be  expanded  to  include  services 
provided  in  all  settings. 

The  Medicare  program  traditionally 
has  relied  on  Medicare  facility  siirvey 
and  certification  and  peer  review 
programs  to  ensure  quality  of  care  in 
hospitals.  Other  Medicare-recognized 
providers  are  required  only  to  meet  the 
quality  requirements  related  to  facility 
survey  and  certification.  In  some  cases, 
the  care  provided  in  ambulatory  settings 
is  not  subject  to  any  Federal  quality 
assurance  mechanism.  Although  acute 
care  hospitals  continue  to  be  a  major 
site  of  care,  services  are  increasingly 
being  furnished  in  ambulatory  settings 
and  by  other  institutional  providers, 
such  as  home  health  agencies  and 
rehabilitation  hospitals.  These  settings, 
therefore,  are  becoming  an  increasin^y 


important  component  of  the  overall  care 
delivered  to  Medicare  beneficiaries. 
They  also  are  a  fociu  of  efforts  to  control 
spending.  Little  attention  has  been  given 
to  the  quality  of  the  care  in  ambulatory 
and  other  settings.  The  Commission 
believes  the  Medicare  program  should 
provide  oversight  for  quaUty  of  care  in 
all  settings  where  Medicare 
beneficiaries  receive  services. 

ProPAC  supports  the  research 
undertaken  by  the  Secretary,  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations,  and  others  to 
improve  quality  of  care.  This  work 
should  be  expanded  to  include  the  care 
furnished  by  all  types  of  providers  and 
practitioners,  including  assessment  of 
the  quahty  and  outcome  of  all  services 
delivered  over  an  episode  of  illness. 

The  Commission  encourages  the 
Medicare  program  to  continue  to 
strengthen  its  quality  assurance 
programs  and  oversight  mechanisms. 
Currently,  less  than  0.3  percent  of  the 
Medicare  budget  is  devoted  to  the 
quaUty  review  of  individual  cases.  In 
ProPAC's  view.  Medicare  must  increase 
this  funding  to  allow  continued 
individual  case  review,  as  well  as  to 
develop  and  evaluate  effective  new 
approaches  across  all  sites  of  care.  The 
ability  to  assess  and  improve  quaUty 
should  accompany  Medicare's  cost 
containment  strategy  to  ensure  that  the 
primary  piupose  of  the  program — to 
provide  access  to  quaUty  care  for 
Medicare  beneficiaries — continues  to  be 
hilfiUed. 

Hospital  Payment  Updates 

The  Commission  is  mandated  by  law 
to  report  to  the  Congress  each  year  on 
the  appropriate  update  to  the  inpatient 
hospital  operating  payment  rates  under 
PPS.  As  required,  ProPAC  considers 
several  factors  in  developing  its  annual 
update  recommendation:  the  hospital 
market  basket  index  (which  reflects  the 
prices  of  resources  used  by  hospitals  in 
providing  inpatient  care),  hospital 
productivity,  scientific  and 
technological  advances,  and  the  quality 
and  long-term  cost-effectiveness  of 
health  care.  The  Secretary  of  Health  and 
Human  Services  is  required  to  consider 
the  Commission's  recommendation  in 
developing  her  update  recommendation. 
The  actual  update  is  determined  by 
Congress. 

In  the  Omnibus  Budget  Reconciliation 
Act  (OBRA)  of  1990,  the  PPS  operating 
update  was  established  for  each  fiscal 
year  through  1995.  For  fiscal  year  1994, 
the  update  is  set  equal  to  the  change  in 
the  hospital  market  basket  index  for 
urban  hospitals,  and  the  change  in  the 
market  basket  index  plus  1.5  percentage 
points  for  rural  hospitals.  Even  though 


the  fiscal  year  1994  update  has  been  set 
by  law,  ProPAC  continues  to  foUow  its 
approach  of  examining  the  individual 
factors  that  together  determine  the 
appropriate  update  to  the  PPS  payment 
rates.  The  Commission  beUeves  this 
approach  will  result  in  an  update  that 
is  sufficient  to  maintain  Medicare 
enrollees'  access  to  quality  care  while 
encouraging  hospital  efficiency  in 
providing  that  care. 

In  addition  to  the  update  for  PPS 
operating  payment  rates,  the 
Commission  in  this  report  recommends 
an  update  for  the  Federal  capital 
payment  rate.  ProPAC  also  recommends 
an  update  for  rates  derived  from 
hospital  base-year  costs,  which  may  be 
used  in  place  of  the  PPS  operating 

Eayment  rates  for  sole  community 
ospitals.  Finally,  the  Commission 
considers  the  update  for  facilities 
ciirrently  excluded  from  PPS. 

Recommendation  5:  Update  Factor  for 
Operating  Payments  to  PPS  Hoepitaic 

For  fiscal  year  1994,  the  PPS 

standardized  payment  amoimts  should 
be  updated  to  accoimt  for  the  following 
foctors: 

•  The  projected  increase  in  the  HCFA 
PPS  market  basket  index,  currently 
estimated  at  4.3  percent; 

•  A  positive  adjustment  of  0.1 
percentage  points,  to  reflect  the 
difference  between  the  ProPAC  and 
HCFA  market  baskets; 

•  Anegativeadjustment  of  1.3 
percentage  points  for  substantial  error  in 
the  fiscal  year  1992  market  basket 
forecast; 

•  A  positive  adjustment  of  1.0 
percentage  points  to  reflect  the  cost- 
increasing  effects  of  scientific  and 
technological  advances; 

•  A  negative  adjustment  of  0.5 
percentage  points  to  encourage  hospital 
productivity  improvements;  and 

•  A  net  negative  adjustment  of  0.2 
percentage  points  for  case-mix  change. 

In  addition,  a  positive  adjustment  of 
1.5  percentage  points  should  be  made 
for  hospitals  in  rural  areas  to  reflect  a 
continuation  of  the  phase  out  of  the 
differential  in  standardized  payment 
amounts  between  rural  and  other  urban 
hospitals. 

ProPAC's  recommendation  would 
result  in  an  estimated  average  update 
factor  of  3.6  percent  for  fiscal  year  1994, 
with  an  increase  of  3.4  p>ercent  for  urban 
hospitals  and  4.9  percent  for  rural 
hospitals.  This  recommendation  reflects 
the  Commission's  judgment  about  the 
appropriate  increase  in  the  level  of  PPS 
payment  rates.  Since  it  is  based  on 
current  projections  of  the  fiscal  year 
1994  increase  in  the  market  basket 
index,  the  effective  value  of  ProPAC's 
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update  factor  recommendation  may  be 
modified  as  more  current  forecasts 
become  available.  The  components  of 
ProPAC's  update  factor 
recommendation  are  summarized  in 
Table  2-1;  a  discussion  of  each  of  these 
components  follows. 

It  should  be  noted  that  the  growth  in 
average  per  case  payments  in  each  year 
is  greater  than  the  EPS  update.  This  is 
because  increases  in  the  Medicare  case- 
mix  index  (CMI)  result  in  proportional 
increases  in  hospital  payments.  Future 
changes  in  case  mix  are  difficult  to 
predict;  however,  on  the  basis  of 
currently  available  data,  ProPAC 
estimates  the  CMI  will  rise  by  1.9 
percent  in  fiscal  year  1994.  Based  on  the 
Commission's  recommendation  of  a  3.6 
percent  average  update,  the  average 
increase  in  per  case  payments  would  be 
about  5.5  percent. 

PPS  market  basket  forecast  and 
forecast  error  correction— The 
forecasted  increase  in  the  market  basket 
index  is  the  expected  change  in  the 
prices  of  the  resources  used  during  a 
typical  hospital  stay.  This  forecast  is  the 
reference  point  used  in  updating  the 
PPS  payment  rates.  The  current  forecast 
is  for  a  4.3  percent  increase  in  HCFA's 
PPS  market  basket  index  during  fiscal 
year  1994. 

In  its  March  1990  Report  and 
Recommendations  to  tne  Secretary.  U.S. 
Department  of  Health  and  Human 
Services,  ProPAC  proposed 
modifications  to  the  market  basket  used 
by  HCFA.  Although  HCFA  adopted 
most  of  these  modifications,  it  did  not 
incorporate  the  key  provision  that 
increased  the  weight  of  hospital  wages 
in  the  computation  of  the  market  basket 
index.  The  Commission  believes  the 
market  basket  as  currently  constructed 
does  not  adequately  recognize  the 
unique  characteristics  of  the  hospital 
labor  market. 

Table  2-1.— Recommended  Update 
Factor  for  PPS  Hospital  Oper- 
ating Payments,  Fiscal  Year 
1994 


CompoTMnt*  of 

ttM  Update 

Components  ap- 

pliad  to  an  hos- 

pitais: 

Rscaiyear1994 

HCFA  PPS 

market  basket 

forecast*  

43% 

Adjustment  for 

1        difference  be- 

tween  HCFA 

and  ProPAC 

market  basket* 

0.1 

Table  2-1.— Recommended  Update 
Factor  for  PPS  hospital  Oper- 
ating Payments,  Fiscal  Year 
1994— Continued 


Correction  for  fis- 

cal year  1992 

forecast  error ... 

-1  3 

Allowance  for  sci- 

entific and  tecti- 

noiogjcal  ad- 

vances   

1.0 

Adjustment  for 

productivity 

-05 

Adjustments  tor 

case-nrux 

change  (fiscal 

year  1993) 

Total  DRQ 

case-mix 

index  ctiange 

-2.0 

Real  across- 

DRG  case- 

mix  change  .. 

1.4 

Within-DRG 

case-com- 

plexity 

change  

0.4 

Net  adjust- 

ment tor 

case-mix 

change  

-02 

Additional  adjust- 

ments to  the 

standardized 

amounts: 

Adjustment  for 

large  urban 

areas'" 

0.0 

Adjustment  for 

other  urt}an 

. 

areas'  

0.0 

Adjustment  for 

mrai  areas 

1.5 

Total  Update 

Factor 

Overall  average 

36 

Large  urban 

areas 

3.4 

Other  urban 

areas 

3.4 

Rural  areas 

4.9 

•Market  basket  forecast  provided  by  the 
Health  Care  Financing  Administratton,  Office 
of  the  Actuary,  January  1993.  The  market 
basket  forecast  is  subject  to  change  as  more 
cunent  forecasts  become  available. 

''  Large  urban  areas=metropolitan  areas  with 
populabons  of  one  million  or  more. 

'  Other  urban  areas=metropolitan  areas  with 
populations  of  less  than  one  million. 

Since  the  PPS  update  for  fiscal  year 
1994  is  legislated  relative  to  a  market 
basket  that  HCFA  would  implement, 
HCFA's  market  basket  is  used  as  the 
basis  for  the  update.  ProPAC's  update 
recommendation  takes  this  into  account 
by  making  an  adjustment  of  0.1 
percentage  points  to  allow  for  the 


estimated  effect  of  the  modifications  it 
has  proposed. 

A  forecasted  market  basket  increase  of 
4.4  percent  was  used  to  set  payments  in 
fiscal  year  1992.  The  actual  market 
basket  increase,  however,  was  only  3.1 
percent.  The  update  for  fiscal  year  1991 
thus  was  set  1.3  percentage  points 
higher  than  if  the  actual  market  basket 
increase  had  been  knowm  at  the  time. 

The  Commission  believes  a  correction 
for  substantial  error  in  market  basket 
forecasts  is  an  important  part  of  its 
update  framework.  This  correction 
protects  both  hospitals  and  the  Federal 
government  by  adjusting  the  base 
payment  rates  so  that  the  effects  of  past 
forecast  errors  (both  positive  and 
negative)  are  removed.  Therefore, 
ProPAC's  update  recommendation  also 
includes  a  -1.3  percentage  point 
adjustment  for  fiscal  year  1992  market 
basket  forecast  error. 

Scientific  and  technological 
advances— The  scientific  and 
technological  advances  allowance  is  a 
future-oriented  policy  target.  It  provides 
additional  funds  for  hospitals  to  adopt 
quality-enhancing  health  care  advances, 
even  when  they  increase  costs.  To 
develop  an  informed  judgment  about 
the  appropriate  level  of  this  allowance, 
ProPAC  annually  sponsors  a  study  that 
examines  a  set  of  the  most  important 
new  cost-increasing  technologies  and 
scientific  developments.  (See  Appendix 
A  for  more  information  on  this  year's 
study.)  The  study,  however,  does  not 
include  the  effects  of  "small-ticket" 
technologies,  changes  in  practice 
patterns,  and  cost-reducing 
technologies.  Given  these 
considerations,  the  Commission 
believes  1.0  percentage  points  is  an 
appropriate  level  for  the  scientific  and 
technological  advances  allowance  for 
fiscal  year  1994. 

Productivity  improvement— The 
productivity  adjustment  is  also  a  future- 
oriented  policy  target.  The  Commission 
believes  it  is  reasonable  to  expect 
hospitals  to  achieve  productivity 
improvements  during  fiscal  year  1994 
that  are  comparable  to  those  realized  in 
other  sectors  of  the  economy.  The 
recommended  adjustment  of -0.5 
percentage  points  is  based  on  ProPAC's 
determination  that  hospital  productivity 
should  increase  by  1.0  percent  and  that 
hospitals  and  the  Medicare  program 
should  equally  share  savings  from  such 
productivity  improvement.  The 
Commission  believes  it  is  appropriate 
for  the  costs  of  scientific  and 
technological  advances  to  be  financed  in 
part  by  expected  productivity  gains,  so 
that  hospitals  have  an  incentive  to  strive 
for  productivity  improvement  as  they 
adopt  new  technologies.  (See  Appendix 
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A  for  more  information  on  trends  in 
hospital  productivity.) 

Case-mix  change — For  fiscal  year 
1994,  the  PPS  update  should  be 
adjusted  by  -0.2  percentage  points  to 
account  for  the  net  effect  of  case-mix 
change  during  fiscal  year  1993.  This 
adjustment  reflects: 

•  A  2.0  percentage  point  reduction  for 
the  estimated  change  in  the  CMI. 

•  A  positive  allowance  of  1.4 
percentage  points  for  real  case-mix 
change  across  diagnosis-related  groups, 
and 

•  A  positive  allowance  of  0.4 
percentage  points  for  within-DRG  case- 
complexity  change. 

Adjusting  for  these  factors  allows 
payments  to  increase  due  to  real 
changes  in  the  resources  required  to 
treat  an  average  Medicare  patient.  At  the 
same  time,  it  removes  the  effect  of 
changes  in  medical  record 
documentation  and  coding  practices 
that  increase  payments,  but  that  are 
unrelated  to  patient  resource 
requirements  (also  referred  to  as 
upcoding). 

The  Commission's  recommended 
adjustment  for  case-mix  change  has 
three  parts.  The  first  component  is  a 
negative  adjustment  for  the  CMI 
increase  in  the  previous  year.  This  is 
removed  from  the  payment  base  because 
it  includes  the  effects  of  upcoding.  Two 
positive  allowances  are  then  made  for 
real  case-mix  change:  one  for  real 
across-DRG  case-mix  change  and 
another  for  within-DRG  case-complexity 
change. 

The  annual  rate  of  increase  in  the  CMI 
has  generally  declined  over  time.  This 
pattern  reflects  a  dramatic  change  in  the 
distribution  of  patients  across  DRGs 
(due  to  treatment  pattern  changes  and 
upcoding)  when  PPS  was  implemented, 
followed  by  a  gradual  settling  toward  a 
new  equilibrium.  This  trend,  however, 
has  been  interrupted  when  revisions  to 
the  payment  system  created  new 
opportimities  for  upcoding— in  fiscal 
year  1988,  when  the  criteria  for 
assigning  patients  to  DRGs  were 
changed,  and  in  fiscal  year  1991,  when 
13  new  DRGs  were  added. 

Each  year,  ProPAC  estimates  the 
increase  in  the  CMI  for  the  previous 
year,  using  available  date  on  the  trend 
in  prior  years  and  expectations  about 
the  effects  of  any  DRG  changes  that  may 
have  been  implemented.  ProPAC's 
estimate  of  the  increase  in  the  CMI  for 
fiscal  year  1992  is  2.2  percent.  Since 
there  were  no  significant  changes  in  the 
DRGs  in  fiscal  year  1993,  the 
Commission  expects  the  rate  of  CMI 
change  to  dechne  to  2.0  percent. 

Real  CMI  change  is  that  portion 
related  to  actual  increases  in  patient 


resource  requirements  across  DRGs. 
ProPAC's  estimate  to  real  CMI  change 
takes  into  account  previous  studies  that 
apportioned  increases  in  the  CMI  into 
real  and  upcoding  components.  These 
studies  indicate  the  real  CMI  change  in 
past  years  has  been  in  the  range  of  1.5 
percent  to  1.6  percent.  In  the 
Commission's  judgment.  1.4  percentage 
points  of  the  estimated  2.0  percent 
increase  in  the  CMI  for  fiscal  year  1993 
will  be  related  to  real  changes  in  patient 
resource  requirements.  The  Commission 
believes  real  case-mix  change  for  1993 
will  be  sUghtly  less  than  earlier  studies 
estimated  because  the  proportion  of  CMI 
increases  caused  by  a  shift  to  outpatient 
settings  has  declined. 

ProPAC's  estimate  of  within-DRG 
case-complexity  change  takes  into 
account  information  torn  a  series  of 
studies,  in  which  a  detailed  patient 
grouping  mechanism  is  applied  to 
Medicare  data  for  discharges  within 
each  DRF.  As  with  the  CMI.  the  annual 
increase  in  case  complexity  tends  to 
decline  over  time.The  most  recent 
estimates  are  that  case  complexity  rose 
0.5  percent  in  fiscal  year  1990  and  0.7 
percent  in  fiscal  year  1991.  when  some 
significant  changes  were  made  to  the 
DRGs.  On  the  basis  of  these  data  and 
past  trends.  ProPAC  estimates  that  case- 
complexity  change  will  continue  to 
decline  in  fiscal  year  1993  and  will  be 
0.4  percent. 

During  the  first  nine  years  of  PPS. 
CMI  change  led  to  payment  increases 
that  exceeded  those  resulting  from  the 
annual  updates  and  other  payment 
policy  changes.  Given  the  important 
role  of  CMI  change  in  determining 
payment  increases,  and  the  failure  of 
this  rate  to  decline  as  much  as  expected, 
the  examination  of  CMI  change  will 
continue  to  be  an  important  activity  of 
the  Commission. 

Differentia]  adjustments  to  the 
standardized  amounts— ProPAC 
supports  the  provisions  of  OBRA  1990 
to  eliminate  the  difference  between  the 
standardized  payment  amounts  for 
hospitals  in  rural  areas  and  for  those  in 
other  urban  areas.  This  is  to  be 
accomplished  by  fiscal  year  1995  by 
providing  higher  updates  to  rural 
hospitals.  Consistent  with  current  law, 
the  Commission  recommends  adding 
1.5  parcentage  points  to  the  PPS  update 
for  rural  hospitals. 

Since  the  beginning  of  PPS.  Medicare 
payments  have  been  higher  relative  to 
costs  for  urban  hospitals  than  for  rural 
hospitals.  This  is  primarily  the  result  of 
two  factors.  Urban  hospitals  have 
benefited  more  from  the  PPS  payment 
adjustments — particularly  the  effects  of 
CMI  change  and  the  indirect  medical 
education  (IME)  and  disproportionate 


share  (DSH)  adjustments,  In  addition, 
rural  hospitals  have  had  large  declines 
in  inpatient  volume,  raising  fixed  costs 
per  case. 

However,  as  indicated  in  ProPAC's 
October  1991  report  to  Congress,  Rural 
Hospitals  Under  Medicare's  Prospective 
Payment  System,  several  recent  policy 
changes  have  improved  the  relative 
performance  of  rural  hospitals  under 
PPS.  This  trend  promises  to  continue. 
The  Commission  will  monitor  and 
analyze  the  further  effects  of  these 
policies  as  additional  data  become 
available. 

Recommendation  6:  Update  Factor  for 
Capital  Payments  to  PPS  Hospitals 

For  fiscal  year  1994,  the  Commission 
believes  that  a  formula-based  approach 
should  be  used  to  update  capital 
payment  rates.  The  capital  update 
should  include  the  following 
components: 

•  The  projected  increase  in  a  capital 
market  basket  index  that  measures  one- 
year  changes  in  a  fixed  basket  of  capital 
goods  hospitals  purchase,  currently 
estimated  at  3.0  percent; 

•  A  forecast  error  correction  factor  of 
zero; 

•  A  financing  policy  adjustment  of 
zero; 

•  A  positive  adjustment  of  0.4 
percentage  points  for  scientific  and 
technological  advances; 

•  A  negative  adjustment  of  0.5 
percentage  points  to  encourage  hospital 
productivity;  and 

•  A  net  negative  adjustment  of  0.2 
percentage  points  for  case-mix  change. 

The  Commission's  recommendations 
would  result  in  a  2.7  percent  increase  in 
the  Federal  capital  payment  rate  for 
both  urban  and  rural  hospitals.  The 
Comii'.ission  believes  the  capital  update 
should  be  for  future  capital  purchases. 
It  is  designed  to  provide  Medicare 
capital  payments  reflective  of  future 
capital  replacement  prices.  It  would 
provide  updates  appropriate  to  maintain 
ho6[iitai  capital  stock  adequate  to 
provide  efficient  and  effective  care  to 
Medicare  beneficiaries. 

The  components  of  the  update 
recommendation  are  summarized  in 
Table  2-2;  a  discussion  of  each  of  these 
components  follows.  (See  Appendix  A 
for  more  information  on  the  capital 
update.) 

Capital  market  basket— 4^oP AG's 
capital  update  recommendation  reflects 
projected  increases  in  a  market  basket 
index  designed  to  measure  changes  in 
the  prices  of  capital  assets  hospitals 
purchase.  This  index,  developed  by  the 
Commission,  provides  a  measure  of  the 
increase  in  capital  input  prices 
analogous  to  that  used  to  update  PPS 
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operating  payments.  (See 
Reconunendation  5.)  It  measures  annual 
change  in  the  price  of  a  Bxed  mix  of 
caj^tal  goods. 

The  recommended  market  basket 
includes  three  price  components: 
building  and  fixed  equipment,  movable 
equipment,  and  other  capital-related 
costs  such  as  insurance.  The  market 
basket  weights  reflect  hospitals'  patterns 
of  capital  acquisition.  In  the  absence  of 
acciirate  and  current  information  on 
actual  capital  purchases,  the 
Commission  believes  that  shares  of 
depredation  expense,  adjusted  for  other 
capital-related  costs,  are  the  best 
available  measures  of  future  puirchases. 
Therefore  these  shares,  combined  with 
annual  outlays  for  capital-related  costs, 
are  used  as  weights  in  the  market 
basket. 

Table  2-2.— Recommended  Update 
Factor  for  Capital  Payments, 
Fiscal  Year  1994 


Componente  of  the  Capital 
Update 

Fiscal  year  1994  capital  market 
Ijasket ' 

Correction  for  fiscal  year  1992 
forecast  error  

Financing  policy  adjustment 

Allowance  for  sdentific  and  techno- 
logical advances  

Adjustment  for  productivity  im- 
provement   

Adjustment  for  case-mix  change '  . 

Total  capital  update 


3.0% 

n 

0.0 

0.4 

-0.5 
-0.2 


2.7 


2 


'  Market  basket  forecast  developed  . 
ProPAC  using  data  supplied  by  the  Heal 
Care  Financing  Administration. 

*  Not  applicable  for  fiscal  years  1994  and 
1995. 

'  Case-mix  change  components  »  total  DRG 
CMI  cfiange,  real  across-DRQ  case-mix 
change,  and  within-DRQ  case-complexity 
change. 

Although  updates  should  apply  to  the 
full  Medicare  capital  payment  rate, 
which  reflects  historical-levels  of 
depreciation  and  iJlferest,  interest  rate 
changes  should  b^^handled  outside  the 
market  basket.  The  Commission's 
financing  pohcy  adjusbnent  addresses 
the  issue  of  interest  ratelchange  in  the 
update  fi-amework.        ' 

The  capital  market  basket  proposed 
by  the  Secretary  uses  a  complex 
structure  of  weighted  average  changes  in 
economywide  price  proxies  and 
measures  of  interest  expense.  Its  value 
is  largely  determined  by  historical 
values  of  its  components.  In  ProPAC's 
view,  a  straightforward  market  basket 
that  reflects  the  change  in  the  price  of 
hospital  capital  purchases  and  other 
capital-related  costs  in  the  coming  fiscal 
year  is  more  appropriate.  The 


recommended  market  basket  would 
provide  Medicare  capital  payments 
reflective  of  future  capital  purchase 
prices. 

ProPAC  has  studied  a  range  of 
alternative  capital  price  measures.  The 
Commission  recommends  using  two 
price  proxies  especially  relevant  to 
hospital  industry  capital  purchases:  for 
hospital  building  and  fixed  equipment 
capital  costs,  the  Boeckh  Building  Cost 
Index  subindex  for  apartments  and 
office  buildings  (institutional 
construction);  for  movable  equipment 
capital  costs,  the  Marshall  and  Swift 
Hospital  Equipment  Index.  Changes  in 
other  capital-related  costs  would  be 
measured  by  the  Consumer  Price  Index 
for  residential  rent.  Components  would 
be  weighted  as  discussed  above.  The 
market  basket  would  be  used  to  prepare 
single-year  projections  of  price  changes. 

As  of  January  1993,  the  projected 
increase  in  ProPAC's  market  basket 
index  for  fiscal  year  1994  is  3.0  percent. 
This  forecast  may  change  as  more  up-to- 
date  data  become  available  and 
methodologies  for  estimating  the 
components  of  the  market  basket  are 
refined. 

Forecast  error  correction — The 
Commission  believes  correction  of  past 
market  basket  index  forecast  errors 
should  be  part  of  the  update  framework. 
.  The  correction  protects  both  hospitals 
and  the  Federal  government  by 
adjusting  the  payment  rates  so  that  the 
effects  of  past  forecast  errors  are  not 
perpetuated.  Because  1994  is  the  first 
year  in  which  a  capital  update 
framework  would  be  used,  there  is  no 
correction  to  make  this  year. 

Financing  policy  adjustment— The 
Commission's  capital  update  framework 
includes  a  financing  policy  adjustment 
to  account  for  the  effects  of  changes  in 
interest  rates  on  hospital  capital  costs. 
The  Commission  believes  interest  rate 
fluctuations  should  not  be  reflected  in 
the  market  basket.  If  they  were,  such 
changes  might  lead  to  volatility  in 
updates,  overcompensation  of  hospitals 
in  some  circumstances,  and  undue  risk 
for  facilities  at  other  times.  Instead, 
ProPAC  recommends  an  explicit 
adjustment  to  the  capital  update  factor 
to  account  for  significant  changes  in 
interest  rates. 

The  financing  policy  adjustment 
reflects  interest  rate  changes  that  might 
otherwise  create  a  significant  financial 
burden  for  hospitals,  as  well  as  those 
that  would  produce  substantial 
reductions  in  capital  costs.  It  would 
increase  payments  to  compensate 
hospitals  faced  with  disruptive  effects  of 
extreme  interest  rate  increases  and 
allow  the  Medicare  program  to  share  in 


some  of  the  savings  resulting  from  lower 
interest  rates. 

Though  relatively  high  compared 
with  short-term  rates  and  in  light  of 
expected  inflation,  long-term  interest 
rates  are  anticipated  to  remain  stable 
through  fiscal  year  1994.  The 
Commission  believes  it  is  not 
appropriate  to  adjust  capital  payments 
for  forecasted  changes  in  interest  rates  at 
this  time. 

Scientific  and  technological 
advances— Pro? AC  recognizes  that 
future  hospital  capital  investments  may 
include  more  costly,  quality-enhancing 
medical  technology.  The  overall  capital 
update  framework  adjusts  payments  to 
allow  for  scientific  and  technological 
advances.  (See  Recommendation  5.)  The 
Commission  recommends  a  0.4 
percentage  point  adjustment  for  the 
capital  component  of  scientific  and 
technological  advances. 

Productivity  improvement — ProPAC 
recognizes  the  need  to  adapt  the  capital 
stock  of  hospitals  to  a  health  care 
environment  with  less  demand  for 
inpatient  services  through  its 
productivity  adjustment.  This 
adjustment  serves  as  a  target  for 
improvement  in  productivity  due  to 
more  efficient  use  of  plant  and 
equipment  and  purchase  of  cost- 
decreasing  technologies.  The 
Commission  recommends  an  adjustment 
of  -0.5  percentage  points  to  encourage 
more  efficient  use  of  existing  plant  and 
equipment  and  the  purchase  of  cost- 
decreasing  technologies. 

Case-mix  change — Medicare  uses  the 
same  DRG  definitions  and  relative 
weights  for  both  operating  and  capital 
payments.  As  a  result,  capital  payments 
respond  to  changes  in  the  case-mix 
index  in  the  same  way  as  do  PPS 
operating  payments.  This  the 
adjustment  to  capital  payment  rates  for 
CMI  change  is  identical  to  that  made  to 
operating  payment  rates.  (See 
Recommendation  5.)  The  Commission 
recommends  a  net  -0.2  percentage 
point  adjustment  for  case-mix  change. 

Recommendation  7:  Single  Operating 
and  Capital  Update  Factor 

The  Commission  recommends  that 
when  the  transition  to  fully  prospective 
capital  payments  is  complete,  a  single 
update  factor  be  used  for  adjusting  PPS 
operating  and  capital  payment  rates. 
Until  then,  the  Secretary  should  use  an 
update  framework  that  combines 
operating  and  capital  payments.  Under 
a  fully  prospective  combined  update, 
the  total  recommended  payment  rate 
increase  would  be  3.5  percent  for  fiscal 
year  1994. 

The  Commission  beheves  there 
ultimately  should  be  one  payment  for 
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hospital  inpatient  operating  and  capital 
expenses  and  a  single  annual  update  to 
that  pa3mient.  A  combined  capital  and 
operating  update  factor  cannot  be  used 
until  the  transition  to  a  fully  prospective 
capital  payment  system  is  complete. 
This  is  because  the  update  applies  only 
to  the  prospective  portion  of  capital 
payment  rates.  Further,  the  operating 
payment  update  is  currently  set  by  law, 
while  the  Secretary  has  authority  to  set 
capital  prospective  payment  updates 
through  annual  rulemaking.  However, 
the  Medicare  program  should  move  to  a 
single  update  approach  for  inpatient 
operating  and  capital  payment  rates  as 
soon  as  possible.  Despite  the  separate 
payment  methods,  hospitals  do  not 
distinguish  between  their  operating  and 
capital  payments.  Operating  payments 
may  be  used  to  defray  capital  shortfalls 
a.nd  vice  versa.  Thus,  separate  update 
factors  for  operating  and  capital 
expenses  do  not  reflect  the  way 
hospitals  actually  use  their  revenues  or 
make  investment  decisions. 

ProPAC  therefore  recommends  the 
development  and  use  of  an  update 
framework  that  includes  capital  and 
operating  components  for  fiscal  year 
1994.  Like  the  operating  update 
currently  used  by  ProPAC,  the  new 
combined  update  approach  should 
incorporate  operating  and  capital 
market  baskets  to  measure  changes  in 
prices,  as  well  as  adjustments  for 
productivity,  scientific  and 
technological  advances,  and  case-mix 
change.  This  would  ensure  that  updates 
to  both  operating  and  capital  base 
payment  rates  reflect  increases  in  the 
cost  of  the  goods  and  services  that 
hospitals  require  to  produce  inpatient 
hospital  care  efficiently.  Ultimately, 
operating  and  capital  components 
should  be  included  in  a  single  market 
basket  and  set  of  adjustments. 

A  combined  fully  prospective  update 
would  yield  an  average  payment  rate 
increase  of  3.5  percent  under  the 
Commission's  recommendation  for 
fiscal  year  1994.  The  total  payment 
increase,  however,  would  be  higher, 
about  5.5  percent,  due  to  expected 
increases  in  the  case-mix  index  (see 
Table  2-3). 

fABLE  2-3.— Estimated  Fiscal  Year 
1994  Average  Increase  in  Per  Case 
Payments  Under  Fully  Prospective 
Rates 


Table  2-3.— Estimated  Fiscal  Year 
1994  Average  Increase  in  Per  Case 
Payments  Under  Fully  Prospective 
Rates— Continued 


Total  average  Increase  in  PPS 
payments* 


5.5 


Operating  update  factor  

Capita)  update  factor 

Total  average  update 

Estimated  case-mix  index  change 
(fiscal  year  1994)  


3.6% 

2.7 

3.5 

1.9 


The  total  average  increase  in  PPS 
payn>ents  reflects  the  multiplicative  effects  of 
the  total  average  update  and  case-mix  index 
change. 

Recommendation  8:  Data  for  Evaluating 
Case-Mix  Index  Change 

The  Secretary  should  collect  the  data 
necessary  to  apportion  case-mix  index 
change  into  its  real  and  upcoding 
components. 

Case-mix  index  change  continues  to 
be  a  major  source  of  payment  increases 
under  PPS.  It  is  difficult,  however,  to 
determine  whether  CM!  change  is  due  to 
real  changes  in  patient  resource  use  or 
to  improved  medical  record 
documentation  and  coding  practices. 
The  most  accurate  way  to  analyze  CMI 
change  is  to  examine  medical  records. 
With  support  from  ProPAC,  HCFA 
sponsored  a  two-year  study  of  CMI 
change  that  reUed  on  medical  record 
reabstraction.  This  study  estimated  real 
CMI  change  and  upcoding.  However,  it 
cannot  be  replicated.  The  data  source  on 
which  it  was  based — medical  records 
collected  by  the  SuperPRO  for  use  in 
evaluating  Peer  Review  Organization 
(PRO)  performance — no  longer  provides 
a  representative  sample  of  PPS  cases. 

A  representative  sample  of  medical 
records  that  can  be  updated  annually  is 
needed  to  continue  analysis  of  CMI 
change.  Although  there  may  be  other 
potential  sources,  the  SuperPRO  sample 
could  again  be  used  for  this  type  of 
study  if  the  sampUng  scheme  were 
appropriately  modified. 

The  Commission  recognizes  the 
potential  difficulty  and  costliness  of 
acqufring  such  data,  but  beheves  that 
CMI  change  continues  to  warrant 
serious  examination.  If  major 
improvements  to  the  case-classification 
system  are  implemented,  the  potential 
for  upcoding — and  therefore  the  need  to 
separate  CMI  change  into  its  real  and 
upcoding  components — will  increase. 
ProPAC  would  be  pleased  to  work  with 
HCFA  to  analyze  the  components  of 
CMI  change. 

Recommendation  9:  Update  Factor  for 
Hospitals  Paid  on  the  Basis  of  Hospital* 
Specific  Rates 

The  Commission  believes  that 
payments  based  on  hospital-specific 
base-year  costs  for  sole  community 
hospitals  should  be  updated  by  the 
same  factor  that  appUes  to  PPS  rate  for 
rural  hospitals. 


This  recommendation  would  result  in 
an  update  to  the  hospital-specific  rates 
of  4.9  percent  for  fiscal  year  1994, 
consistent  with  the  Commission's 
recommendation  on  the  PPS  update. 
Since  the  update  is  based  on  current 
projections  of  the  fiscal  year  1994 
increase  in  the  market  basket  index,  its 
effective  value  may  be  modified  as  more 
current  forecasts  become  available. 

OBRA  1989  provides  that  certain 
hospitals  be  paid  on  the  basis  of  the  PPS 
rate,  their  own  1982  base-year  costs 
updated  to  the  current  year,  or  their 
updated  1987  base-year  costs, 
whichever  would  yield  the  largest 
payment.  Sole  commimity  hospitals, 
which  meet  certain  criteria  based  on 
distance  from  other  hospitals  or  market 
share,  quality  for  this  special  treatment. 
Provisions  affecting  small  rural 
Medicare-dependent  hospitals  (those 
with  fewer  than  50  beds  and  at  least  a 
60  percent  Medicare  share  of  total 
discharges  or  inpatient  days)  expire 
with  cost  reporting  periods  ending  on  or 
after  April  1,1993. 

Current  law  requires  that  the  hospital- 
specific  rates  for  these  hospitals  be 
updated  at  a  rate  equal  to  the  increase 
in  the  PPS  hospital  market  basket  index, 
the  same  as  for  urban  hospitals.  The 
Commission  beheves  the  update  applied 
to  the  hospital-specific  rates  for  sola 
community  hospitals  should  be  equal  to 
that  apphed  to  the  PPS  rates  under 
which  the  same  hospitals  would  be 
paid,  generally  that  for  rural  hospitals. 
Current  poUcy  provides  refief  for 
hospitals  with  high  base-year  cost  due 
to  their  special  circumstances  by  raising 
their  payment  base.  However,  once  their 
payment  base  is  raised,  they  should  be 
subject  to  the  same  payment  update 
faced  by  other  comparable  PPS 
hospitals. 

Recommendation  10:  Update  Factor  for 
PPS-Excluded  Hospitals  and  Distinct- 
Part  Units 

For  Fiscal  year  1994,  the  target  rate  of 
increase  for  PPS-excluded  hospitals  and 
distinct-part  units  should  be  updated  to 
accoimt  for  the  following  factors: 

•  The  projected  increase  in  the  HCFA 
PPS-excluded  hospital  market  basket, 
currently  estimated  at  4.4  percent; 

•  A  negative  adjustment  of  1.4 
percentage  points  for  fiscal  year  1992 
market  basket  forecast  error;  and 

•  A  positive  adjustment  of  0.2 
percentage  points  for  scientific  and 
technological  advances. 

Since  the  implementation  of 
Medicare's  prospective  payment  system 
in  1983,  certain  hospitals  (psychiatric, 
rehabilitation,  long-term,  and 
children's)  and  distinct-part  units 
(Psychiatric  and  rehabilitation)  have 
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been  exempt.  Later,  cancer  hospitals 
were  exempted  from  PPS  as  a  result  of 
OBRA  1989.  The  primary  reason  for  the 
exemption  was  that  DRG«  failed  to 
predict  accurately  the  resource  costs  for 
patients  treated  by  these  providers. 

PPS-excluded  hospitals  and  distinct- 
part  units  are  subject  to  the  payment 
limitations  and  incentives  established  in 
the  Tax  Equity  and  Fiscal  Responsibihty 
Act  of  1982  (TEFRA).  They  are  paid  on 
the  basis  of  each  facility's  historical 
costs  trended  forward,  with  a  limit 
placed  on  the  rate  of  increase  in  per  case 
reimbursable  costs.  These  TEFRA  target 
rate-of-increase  limits  are  updated 
annually.  The  target  rate  per  discharge 
is  based  on  hospital-specific  Medicare 
costs  in  a  base  year,  which  varies 
depending  on  when  the  facility  was 
constructed  or  converted  to  a  PPS- 
excluded  category. 

Facilities  with  costs  less  than  the 
target  rate  par  discharge  receive  their 
costs  plus  an  additional  payment  that  is 
the  lesser  of  50  percent  of  the  difference 
between  their  costs  and  the  TEFRA 
target  rate,  or  5  percent  of  the  target  rate. 
As  of  fiscal  year  1992,  providers  with 
costs  exceeding  their  target  rates  receive 
50  percent  of  these  costs,  subject  to  a 
total  payment  ceiling  of  110  percent  of 
the  t«get  amount.  Further,  the  Secretary 
is  required  to  provide  for  an  adjustment 
to  the  amount  of  pa3rment  for  a  hospital 
when  events  beyond  the  hospital's 
control  distort  the  increase  in  costs  for 
a  cost  reporting  period. 

The  TEFRA  target  rate-of-increase 
limits  are  updated  annually.  PPS- 


exchided  hospitals  and  distinct-part 
units  received  the  same  update 
provided  to  PPS  hospitals  until  fiscal 
year  1989.  Congress  then  set  the  TEFRA 
target  rate  update  equal  to  the  projected 
increase  in  the  market  basket.  Beginning 
in  fiscal  year  1991,  the  Secretary  has 
implemented  a  separate  market  basket 
for  PPS-excluded  providers.  Although 
the  update  has  been  legislated.  Congress 
requires  the  Commission  and  the 
Secretary  of  HHS  to  recommend  an 
annual  update  factor  to  the  TEFRA 
target  rates. 

The  legislated  update  to  the  TEFRA 
target  rate  equals  the  projected  increase 
in  the  PPS-excluded  market  basket.  The 
Commission's  recommendation  results 
in  an  average  update  to  the  target  rate 
equal  to  the  market  basket  minus  1.2 
percentage  points  (See  Table  2-4). 

Market  basket — ^The  update 
recommendation  is  determined 
primarily  by  the  projected  increase  in 
the  PPS-excluded  market  basket  index. 
The  current  HCFA  market  basket 
forecast  for  fiscal  year  1994  is  4.4 
percent.  There  is  no  difference  between 
the  HCFA  and  ProPAC  market  basket 
forecasts  for  1994,  so  an  adjustment  is 
not  necessary. 

Forecast  error  correction — ProPAC 
continues  to  believe  that  the  update 
should  be  corrected  for  past  market 
basket  forecast  errors.  This  requires 
comparing  the  actual  market  basket 
increase  in  a  given  year  with  the 
forecast  used  to  update  payments  in  that 
year.  The  Commission  compared  the 
actual  fiscal  year  1992  market  basket 


increase  with  the  forecast  used  to 
update  the  TEFRA  target  limits  in  that 
year.  The  fiscal  year  1992  market  basket 
forecast  was  4.7  percent,  and  the  actual 
market  basket  increase  was  3.3  percent. 
The  forecast  error  correction  for  fiscal 
year  1992  is  this — 1.4  percentage  points. 

Scientific  and  technological 
advances — ProPAC  has  also  developed 
an  allowance  for  scientific  and 
technological  advances  for  PPS- 
excluded  facilities.  This  allowance 
reflects  the  Commission's  judgment 
about  facilities'  financial  requirements 
for  the  adoption  of  quality-enhancing 
but  cost-increasing  technologies.  To 
determine  this  allowance,  each  year 
ProPAC  examines  a  set  of  the  most 
important  new  technologies  and 
scientific  advances  used  in  PPS- 
excluded  facilities.  Based  on  this 
assessment,  an  increase  of  0.2 
percentage  points  to  the  target  rate  is 
needed  to  offset  the  cost  of  the  new 
technologies. 

Unlike  the  update  for  PPS  hospitals, 
the  update  for  excluded  facilities  should 
not  include  a  productivity  adjustment. 
The  productivity  adjustment  to  the  PPS 
update  is  based  on  the  principle  that 
Medicare  should  share  in  the  savings 
generated  by  productivity 
improvements.  However,  Medicare 
automatically  shares  in  the  savings 
under  TEFRA.  Part  of  any  productivity 
increase  is  factored  into  reduced 
Medicare  payments.  ProPAC  believes 
further  reductions  in  pajTnents  for 
productivity  improvements  are  not 
appropriate  for  PPS-excluded  providers. 


Table  2-4.  Recommended  Update  Factor  for  PPS-ExauoED  Hospitals,  Fiscal  Year  1994 


Components  of  the  Update: 

Fiscal  year  1994  HCFA  PPS-exduded  mari<et  basket  forecasT  

Adjustment  for  difference  between  HCFA  arxJ  ProPAC  market  baskets* 

Correction  fof  fiscal  yea/  1992  forecast  error 

Altowance  for  sdentifjc  and  technotogical  advances "'"""'"""Z 

Total  update 


4.4% 
0.0 
-1.4 
0.2 
3.2 


««15^^  ^?!  .*°'!!f^  provided  by  the  Heattti  Care  Financing  Administration,  Office  of  the  Actuary.  January  1993  The  market  basket 
tofecast  is  subiect  to  change  as  rrwre  cun^ent  forecasts  become  avaSable.  ^^<y  i  j«m.  i  ne  manm  oasKsi 


Payment  policy  reform— In  October 
1992,  the  Commission  submitted  an 
interim  report  on  payment  reform  for 
PPS-excluded  facilities.  The  report 
discussed  the  characteristics  of  the 
different  types  of  facilities,  the  patients 
they  treat,  and  how  they  have  changed 
over  time.  The  adequacy  and  equity  of 
TEFRA  payments  to  these  facilities  and 
how  well  TEFRA  controlled  the  rate  of 
increase  in  Medicare  costs  were  also 
discussed.  In  addition,  the  report 
analyzed  the  potential  for  payment 
pohcy  reform.  It  concluded  that  each 
type  of  PPS-excluded  provider  is 


different,  and  that  one  payment  system 
is  unlikely  to  be  appropriate  for  all  of 
them. 

Currently,  all  types  of  PPS-excluded 
providers  are  treated  uniformly  for 
payment  purposes.  Because  of 
differences  in  cost  experiences  and 
patients  served,  however,  each  type  of 
facility  may  warrant  independent 
consideration.  Costs  have  been 
increasing  faster  than  the  update  for 
most  PPS-excluded  facilities.  The 
update  to  the  TEFRA  target  rate  of 
increase  reflects  inflation  in  the  market 
basket  and  an  allowance  for  scientific 


and  technological  advances.  However, 
the  TEFRA  payment  system  does  not 
recognize  many  of  the  factors  that  affect 
costs,  such  as  changes  in  case  mix  and 
treatment  patterns.  A  more  complete 
understanding  of  the  factors  affecting 
the  increase  in  costs  may  indicate 
additional  payment  adjustments  or 
modifications  to  the  current  update 
formula.  The  Commission  encourages 
the  Secretary  to  further  examine  the 
factors  contributing  to  cost  increases 
among  these  facilities.  The  Commission 
will  continue  to  evaluate  the 
appropriateness  of  the  TEFRA  system 
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for  PPS-6xcluded  providers,  and  will 
respond  to  the  Secretary's  proposal  for 
payment  reform  as  mandated  in  OBRA 
1990  when  it  becomes  available. 

PPS  Wage  Index  and  Hospital  Labor 
Market  Definitions 

The  PPS  wage  index  is  intended  to 
measure  geographic  differences  in  the 
unit  prices  of  labor  inputs  hospitals 
must  purchase  to  provide  inpatient 
services.  It  is  used  to  adjust  each 
hospital's  PPS  payment  rates  to  reflect 
the  relative  level  of  labor  prices  in  its 
labor  market  area. 

This  adjustment  is  applied  to  the 
labor-related  portion  of  a  hospital's 
standardized  payment  amount,  which 
represents  about  70  percent  of  its  base 
payment  per  discharge.  Currently,  the 
wage  index  directly  affects  the 
distribution  of  more  than  $35  billion  in 
PPS  payments,  consequently,  the 
accuracy  of  the  wage  index  is  a  key 
factor  affecting  payment  equity  among 
hospitals. 

Tne  fiscal  year  1993  wage  index  is 
based  on  1988  wage  data  and  a  set  of 
hospital  labor  market  areas.  It  is 
calculated  by  dividing  the  average 
hourly  wage  rate  for  all  hospitals  in  a 
labor  market  area  by  the  national 
average  hourly  wage  rate.  The  resulting 
index  measures  the  level  of  average 
hourly  wages  for  hospital  workers  in 
each  labor  market  area  relative  to  the 
national  average. 

The  labor  market  areas  divide  the 
nation  into  geographic  areas  in  which 
hospitals  are  assumed  to  face  similar 
labor  market  conditions.  Currently, 
labor  markets  for  urban  areas  are  based 
on  metropolitan  statistical  areas  (MSAs) 
detined  by  the  Office  of  Management 
and  Budget  (0MB)  using  1980  Census 
data.  A  single  rural  labor  market  area  is 
defined  for  each  state,  comprising  all 
counties  not  included  in  an  MSA. 

In  recent  years,  the  Commission  has 
identified  several  problems  regarding 
both  the  wage  data  and  the  labor  market 
definitions  that  affect  the  acoiracy  of 
the  wage  index.  One  problem  is  that  the 
wage  data  are  generally  three  to  four 
years  out  of  date.  Under  current  law,  the 
wage  index  must  be  updated  annually, 
beginning  in  fiscal  year  1994.  To  meet 
this  requirement,  the  Secretary  has 
proposed  using  wage  data  from 
hospitals'  annual  cost  reports,  beginning 
with  data  for  fiscal  year  1990.  Using  cost 
report  data,  however,  will  not 
significantly  improve  the  timeliness  of 
the  information. 

A  second  problem  is  that  the  hourly 
wage  rates  currently  reported  by 
hospitals  reflect  variations  in  labor  cost 
per  hour,  which  include  the  effects  of 
differences  among  hospitals  in  the 


occupational  mix  of  employees.  Some 
hospitals  hire  a  more  expensive  mix  of 
labor,  while  others  hire  a  less  expensive 
mix.  The  wage  index,  however,  is 
intended  to  measiire  geographic 
variations  in  labor  prices,  not  total  labor 
costs.  Including  occupational-mix 
differences  in  ^e  wage  data  inflates  the 
wage  index  in  areas  where  the  mix  is 
more  expensive  than  average,  and 
deflates  it  where  the  mix  is  less 
expensive  than  average.  Consequently, 
index  values  for  large  cities  tend  to  be 
too  high,  while  those  for  rural  areas  tend 
to  be  too  low. 

Other  problems  result  from  the  use  of 
MSAs  and  statewide  rural  areas  to 
define  hospital  labor  market  areas. 
MSAs  and  statewide  rural  areas  often 
cover  large  geographic  areas,  including 
a  diverse  set  of  hospitals  and 
communities  with  varying  labor  market 
conditions.  Within  a  large  area, 
geographic  differences  in  labor  market 
conditions  often  result  in  legitimate 
variations  in  the  level  of  market  prices 
for  labor.  These  variations  are 
suppressed  inappropriately  in  the  wage 
index,  however,  because  it  is  based  on 
the  average  hourly  wage  rate  for  the 
whole  area.  This  occurs  primarily 
because  many  of  the  current  labor 
market  areas  are  too  large. 

In  addition,  these  areas  have  arbitrary 
boundaries.  A  labor  market  is  assumed 
to  end  at  the  MSA  or  state  border,  while 
a  completely  separate  labor  market 
begins  on  the  other  side  of  the  border. 
Consequently,  nearby  hospitals  located 
on  opposite  sides  of  a  labor  market 
border  often  have  substantially  different 
wage  indexes  and  PPS  payment  rates, 
even  though  they  are  facing  similar  local 
prices  for  Tabor. 

New  MSA  definitions  based  on  data 
from  the  1990  Census  were  published 
recently  by  0MB.  The  Secretary  of  HHS 
has  proposed  to  adopt  the  new  MSAs 
for  defining  labor  market  areas 
beginning  in  fiscal  year  1994.  In  a 
number  of  instances,  the  new  MSAs  are 
substantially  large  than  the  old  ones. 
Consequently,  ProPAC  expects  that 
adoption  of  the  new  MSAs  generally 
would  worsen  some  of  the  current 
problems. 

Congress  attempted  to  alleviate  the 
problem  of  large  wage  index  differences 
near  labor  market  borders  by  creating 
the  Medicare  Geographic  Classification 
Review  Board  (MGCRB)  in  OBRA  1989. 
Under  this  provision,  hospitals  are 
permitted  to  apply  for  reclassification  to 
an  adjacent  area  for  the  purpose  of  the 
wage  index,  the  standardized  amoimt, 
or  both.  Analyses  by  both  ProPAC  and 
HCFA  suggest  that  geographic 
reclassification  has  not  provided  an 
effective  solution  to  this  problem.  Many 


of  the  hospitals  that  quaUfied  for 
reclassification  for  the  wage  index  did 
not  appear  to  be  disadvantaged  in  their 
original  locations.  Many  reclassified 
hospitals,  therefore,  received  wage 
indexes  substantially  higher  than  the 
relative  levels  of  their  own  average 
hourly  wage  rates. 

In  response  to  requests  fit>m  the 
Congress,  ProPAC  has  developed  and 
evaluated  alternative  hospital-specific 
labor  market  definitions  based  on 
hospital  geographic  proximity.  Under 
this  approach,  each  hospital's  labor 
market  area  would  include  all  hospitals 
located  nearby.  In  one  method,  the 
definition  is  based  on  a  predetermined 
number  of  nearby  hospitals,  such  as  the 
closest  10  hospitals.  Alternatively,  each 
hospital's  area  could  include  all 
hospitals  located  within  a  fixed  distance 
from  the  target  hospital  (for  example,  20 
miles). 

The  findings  bom  this  analysis  are 
briefly  siunmarized  in  Appendix  A.  A 
more  complete  description  of  the 
methods  and  results  will  be  available 
shortly  as  part  of  the  Commission's 
Technical  Report  Series.  (See  Appendix 
B.)  Based  on  the  findings  from  this 
study,  the  Commission  believes  that  the 
acoiracy  of  the  PPS  wage  index  could 
be  substantially  improved  if  the 
following  recommendations  were 
adopted. 

Recommendation  11:  Improvements  in 
the  PPS  Hospital  Wage  Index 

The  Secretary  should  substantially 
revise  the  hospital  wage  index  under 
PPS  for  fiscal  year  1994.  The  revised 
wage  index  should  be  calculated  using 
hospital-specific  labor  market  areas 
based  on  geographic  proximity 
measured  by  the  air-mile  distances 
between  nearby  hospitals. 

The  Commission  believes  the  PPS 
wage  index  would  be  substantially  more 
accurate  if  it  were  calculated  using 
hospital-specific  labor  market  areas 
based  on  geographic  proximity.  Under 
this  approach,  a  labor  market  area 
would  be  defined  for  each  hospital  (the 
target  hospital),  including  only  hospitals 
located  in  its  immediate  vicinity. 
Consequently,  each  hospital's  "nearest 
neighbor"  wage  index  would  reflect  its 
own  wage  rate  averaged  with  those  paid 
by  other  nearby  hospitals. 

This  approach  has  strong  intuitive 
appeal.  Hospitals  located  near  each 
other  represent  potential  alternative 
sources  of  employment  for  health  care 
workers  residing  in  the  area.  Therefore, 
in  almost  all  instances,  the  average  wage 
rate  paid  by  all  nearby  hospitals  should 
provide  a  reasonably  accurate  measure 
of  the  amount  the  target  hospital  must 
pay  to  compete  for  labor. 
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The  findings  from  PrrfAC's  analysis 
of  this  approach  suggest  that  hospital- 
specific  labor  market  areas  offer 
important  advantages  compared  to  the 
airrent  market  definitions.  Nearest 
neighbor  labor  market  areas  do  not  have 
fixed  borders  like  the  arbitrary  county 
and  state  boundaries  used  to  define 
MSAs  and  statewide  rural  areas. 
Instead,  market  areas  for  nearby 
hospitals  overlap  substantially, 
including  many  of  the  same  hospitals. 
This  tends  to  reduce  the  likelihood  of 
large  differences  in  wage  index  values 
among  nearby  hospitals.  In  addition, 
nearest  neighbor  labor  market  areas 
g^ne^ally  cover  much  smaller 
geographic  areas  than  the  current  urban 
and  rural  labor  markets.  Consequently, 
they  are  more  effective  than  the  current 
labor  market  areas  in  capturing 

i;eographic  differences  in  market  wage 
evels. 

The  Commission  thinks  it  is 
important  to  implement  a  revised  wage 
index  based  on  this  approach  in  fiscal 
year  1994,  if  possible.  Under  current 
policy,  major  changes  in  the  wage  index 
are  expected  to  take  effiact  in  fiscal  year 
1994.  These  changes  will  occur  because 
of  the  adoption  of  new  MSA  definitions, 
1990  wage  data,  and  more  stringent 
criteria  for  evaluating  wage  index 
reclassifications.  Delaying 
implementation  of  a  nearest  neighbor 
wage  index  until  fiscal  year  1995  would 
result  in  two  successive  waves  of  major 
changes  in  the  wage  index.  Many 
hospitals  that  would  receive  a  higher 
wage  index  in  1994  would  be  likely  to 
receive  a  lower  wage  index  in  1995,  and 
vice  versa.  Consequently,  a  delay  in 
implementation  would  result  in 
substantial,  and  unwarranted, 
redistribution  of  PPS  payments  in  two 
successive  years. 

Implementation  of  a  nearest  neighbor 
wage  index  in  fiscal  year  1994  also 
would  substantially  redistribute  PPS 
payments  among  hospitals.  In  contrast 
to  the  changes  that  are  likely  under 
current  policy,  however,  these  changes 
would  make  pajrments  more  accurate 
and  equitable.  Although  ProPAC 
considered  various  implementation 
options,  it  concluded  mat  the  best 
overall  outcome  would  be  achieved  by 
adopting  a  nearest  neighbor  wage  index 
as  soon  as  possible. 

If  implementation  of  a  nearest 
neighbor  wage  index  is  not  possible  in 
fiscal  year  1994,  Congress  should  freeze 
the  current  index  (and  the  wage  index 
reclassifications  approved  for  fiscal  year 
1993)  and  delay  updating  the  wage 
index  until  1995.  Alternatively, 
Congress  could  allow  the  current  wage 
index  to  be  modified  to  include  only 
reclassifications  approved  by  the 


MGCRB  for  fiscal  year  1994  but  delay 
any  other  changes  until  fiscal  3rear  1995. 
Although  the  Commission  regards  these 
options  as  less  desirable,  they  are  still 
better  than  allowing  current  policy  to 
continue  unchanged. 

ProPAC  is  not  recommending  a 
specific  method  for  defining  hospital- 
specific  labor  market  areas.  The 
Commission  examined  a  range  of 
alternative  definitions.  Several  of  these 
could  provide  roughly  comparable 
improvements  in  the  wage  index. 
Although  these  definitions  may  differ  in 
detail,  the  overall  results  appear  to  be 
similar. 

Regardless  of  which  specific  method 
is  adopted,  implementation  of  this 
approach  will  impose  both  one-time  and 
ongoing  administrative  burdens  on 
HCFA.  For  example,  HCFA  will  need  to 
verify  the  latitude  and  longitude 
coordinates  for  each  PPS  hospital.  The 
agency  also  will  need  to  develop 
methods  and  procedures  for 
incorporating  new  hospitals  into  the 
wage  index,  and  for  deahng  with  multi- 
campus  hospitals. 

In  addition,  HCFA  will  need  to 
develop  methods  and  administrative 
processes  for  addressing  exception 
requests.  ProPAC's  research  shows  that 
hospital-specific  labor  market  areas 
defined  using  air-mile  distances 
generally  correspond  closely  with  those 
defined  using  road  miles.  Differences 
will  occiu'.  however,  because  of  the 
presence  of  major  transportation  barriers 
such  as  a  river  or  mountainous  terrain. 
An  exceptions  process  may  be  needed 
where  a  road-mile  definition  would 
produce  a  substantially  different  wage 
index. 

The  Commission  recognizes  that 
adopting  a  new  wage  index  based  on 
nearest  neighbor  labor  market  areas  will 
substantially  alter  PPS  payments  for 
many  hospitals.  This  effect  will  be  due 
partly  to  changing  the  labor  market 
definitions,  and  partly  to  eliminating 
geographic  reclassification  for  the 
purpose  of  the  wage  index.  ProPAC 
believes  strongly  that  continued 
reclassification  for  the  wage  index  will 
not  be  needed  once  a  nearest  neighbor 
index  is  implemented.  (See 
Recommendation  12.) 

Hospitals  whose  wage  indexes  are 
reduced  by  the  adoption  of  a  nearest 
neighbor  wage  index  will  receive  lower 
payments  because  of  this  change.  The 
Commission  believes,  however,  that 
such  changes  in  hospital  wage  index 
values  generally  will  reflect 
improvements  in  accuracy  and  fairness. 
Hospitals  whose  wage  indexes  decline 
will  be  primarily  those  previously 
sheltered  by  their  inclusion  in  an 
inappropriately  large  labor  market  area 


or  those  that  received  an 
inappropriately  high  wage  index 
because  of  geographic  reclassification. 

Recommendation  12:  Repeal  of  Current 
ProvisioiM  Relating  to  Geographic 
Reclassification  for  the  Wage  Index 

Congress  should  repeal  the  current 
statutory  provisions  relating  to 
geographic  reclassification  for  the  wage 
index.  The  effiactive  date  for  this  action 
should  be  the  same  as  the  effective  date 
for  adopting  a  wage  index  based  on 
hospital-specific  labor  market  areas.  In 
addition,  reclassification  for  the 
standardized  payment  amount  should 
expire  at  the  beginning  of  fiscal  year 
1995. 

The  Commission  believes  that 
adopting  a  nearest  neighbor  approach 
based  on  hospital-specific  labor  market 
areas  would  eliminate  the  need  for 
geographic  reclassification  for  the  wage 
index.  Under  this  approach,  each 
hospital's  wage  index  would  be  based 
on  the  average  hourly  wage  rate  for  all 
hospitals  included  in  its  market  area. 
Since,  by  definition,  these  hospitals  are 
close  to  each  other,  they  are  likely  to 
face  similar  labor  market  conditions. 
Therefore,  ProPAC  thinks  a  wage  index 
based  on  this  approach  will  be 
substantially  more  accurate  than  the 
current  index.  Moreover,  the  rationale 
for  geographic  reclassification  would  no 
longer  be  valid. 

In  addition,  the  labor  market  areas  for 
nearby  hospitals  generally  would 
overlap  substantially,  most  often 
including  a  common  set  of  hospitals. 
Consequently,  it  is  unUkely  that  the 
wage  index  values  for  neighboring 
hospitals  would  differ  greatly.  On  the 
other  hand,  market  areas  for  hospitals 
located  farther  apart  would  have  few  or 
no  common  hospitals.  This  means  that 
a  nearest  neighbor  wage  index  is  likely 
to  be  much  more  responsive  to 
geographic  differences  in  market  wage 
rates  than  the  current  index. 

ProPAC  strongly  believes  that 
adopting  such  an  index  would  eliminate 
the  need  for  wage  index  reclassification. 
Nonetheless,  the  Commission 
recognizes  that  many  reclassified 
hospitals  would  experience  reduced 
payments  with  the  repeal  of 
reclassification.  Other  hospitals  also 
would  be  adversely  affected  by  this 
change,  including  those  that  have  been 
sheltered  by  the  use  of  very  large  market 
areas  in  the  current  wage  index. 

As  noted  above,  the  effects  of  wage 
index  reclassifications  on  payments 
often  have  been  excessive.  Therefore, 
considering  the  effect  of  the  wage  index 
by  itself,  many  of  these  hospitals  have 
been  overpaid  in  recent  years.  It  is 
important  to  note,  however,  that  some  of 
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these  hospitals  also  have  been  or  will  be 
affected  by  other  recently  implemented 
or  pending  changes  in  policy.  The 
Commission  is  concerned  about  the 
overall  net  impact  of  these  changes, 
particularly  for  those  hospitals  facing  a 
combination  of  adverse  cnanges 
occurring  simultaneously. 

In  response  to  this  concern.  Congress 
could  implement  a  nearest  neighbor 
wage  index  and  repeal  reclassification 
for  the  wage  index  over  a  two-year 
transition.  One  way  to  do  this  would  be 
to  adopt  a  blended  wage  index  for  fiscal 
year  1994.  For  example,  this  index 
could  consist  of  a  50/50  blend  of  a 
nearest  neighbor  wage  index  and  the 
current  fiscal  year  1993  index.  Because 
the  current  index  includes  the  effect  of 
reclassification,  while  a  nearest 
neighbor  index  does  not,  the  blend 
would  cushion  the  impact  of  repealing 
reclassification  by  allowing  one-half  of 
its  effect  in  fiscal  year  1994.  and  none 
of  its  effect  thereafter.  Similarly,  a 
blended  wage  index  would  cushion  the 
impact  of  other  changes  unrelated  to 
reclassification  that  also  would  occur 
due  to  the  adoption  of  a  nearest 
neighbor  wage  index. 

Recommendation  13:  Improvements  in 
Hospital  Wage  Data 

The  Secretary  should  develop  and 
implement  improved  methods  for 
collecting  timely  data  on  employee 
compensation  and  paid  hours  of 
employment  for  hospital  workers  by 
occupational  category.  Once  these  data 
become  available,  the  Secretary  should 
implement  an  adjustment  to  the  hospital 
wage  index  under  PPS.  This  adjustment 
would  correct  for  the  inappropriate 
inclusion  in  the  wage  index  of 
geographic  differences  in  the  mix  of 
occupations  employed. 

The  PPS  wage  index  is  intended  to 
measure  geographic  differences  in  the 
unit  prices  of  labor  inputs  hospitals 
must  purchase  to  provide  inpatient 
services.  Currently,  hospitals  report 
only  total  compensation  and  total  paid 
hours  for  all  employees,  without  regard 
to  occupation.  Consequently,  the 
average  hourly  wage  calculated  for  each 
labor  market  area  reflects  the  average 
labor  cost  per  hour  for  all  hospitals  in 
the  area,  including  both  the  unit  prices 
for  labor  and  the  occupational  mix  of 
einployees. 

The  Commission  believes,  however, 
that  the  wage  index  should  adjust 
payments  for  relative  differences  among 
hospitals  in  labor  prices,  not  costs. 
While  local  market  prices  for  labor  are 
presumed  to  be  determined  by  forces 
beyond  the  control  of  an  individual 
hospital,  the  quantity  and  skill  mix  of 
labor  purchased  are  clearly  within  each 


hospital's  control  Differences  among 
hospitals  in  mission,  services  offered, 
and  jwtient  population  served  may  lead 
to  variations  in  the  volume  and  mix  of 
labor  required  to  produce  needed 
inpatient  services.  The  resulting 
differences  in  operation  cost  per 
discharge,  however,  are  accounted  for 
by  other  hospital-specific  adju^ments 
in  PPS,  such  as  the  case-mix  index  and 
the  indirect  medical  education  and 
disproportionate  share  adjustment. 
Similarly  PPS  payment  rates  are  not 
intended  to  recognize  diffierences  in 
labor  costs  that  arise  from  variations 
among  hospitals  in  labor  compensation 
poUcies  or  labor  productivity. 

Hospitals  located  in  large  cities  tend 
to  employ  a  substantially  more 
expensive  mix  of  labor  than  hospitals 
located  in  rural  areas.  Consequently,  the 
wage  index  values  for  large  urt>an  areas 
tend  to  be  too  high,  while  those  for  runl 
areas  tend  to  be  too  low.  This  results  in 
overpayment  for  some  hospitals  and 
underpayment  for  others. 

Previous  ProPAC  studies  of  1988 
occupation-specific  compensation  data 
reported  by  CaUfomia  hospitals  have 
suggested  that  an  adjustment  for 
occupational  mix  would  increase  the 
wage  index  values  for  rural  hospitals 
and  decrease  those  for  hospitals  located 
in  large  urban  areas.  This  year,  the 
Commission  reanalyzed  the  California 
data  to  examine  the  effect  of 
occupational  mix  adjustment  on  wage 
indexes  based-on  hospital-specific  labor 
market  areas.  The  results  are  consistent 
with  ProPAC's  earlier  findings. 
Compared  with  a  wage  index  based  on 
the  current  market  areas,  wage  indexes 
based  on  hospital-specific  labor  markets 
seem  no  more  sensitive  to  geographic 
differences  in  occupational  mix. 
Nevertheless,  differences  in 
occupational  mix  would  remain  an 
important  factor  affecting  the  accuracy 
of  the  wage  index  and  equity  of 
payment  under  PPS. 

To  address  this  problem,  the 
Commission  previously  has 
recommended  collecting  compensation 
and  employee  hours  data  by 
occupational  category.  However,  the 
Secretary  has  rejected  this 
recommendation  on  several  grounds, 
including  the  burden  that  would  be 
imposed  on  the  hospital  industry  and 
lingering  doubts  about  the  likely 
accuracy  of  occupation-specific  data. 

The  Commission  beUeves  that 
accurate  occupation-specific  data  can 
and  should  be  obtained  to  correct  the 
continuing  bias  in  the  wage  index. 
Further,  the  burden  of  collecting  such 
data  could  be  minimized  by  adapting 
methods  currently  used  by  the  Bureau 
of  Labor  Statistics  (BLS)  to  collect 


occupation-specific  data  for  the 
Employment  Cost  Index. 

A  second  set  of  issues  relates  to  the 
timeUness  and  accuracy  of  the  wage 
data.  Accurate  and  timely  data  are 
essential  to  improve  the  payment  equity 
among  hospitals  under  PPS.  The 
importance  of  these  data  should  be 
obvious  because  the  wage  index  directly 
affects  the  distribution  of  about  70 
percent  of  all  payments  under  PPS,  or 
some  $35  billion  per  year. 

Under  current  law.  the  Secretary  is 
required  to  update  the  wage  index 
annually,  beginning  in  fiscal  year  1994. 
The  wage  data  collected  on  hospitals' 
annual  cost  reports  for  this  purpose, 
however,  will  continue  to  be  three  to 
four  years  out  of  date  because  of  the 
length  of  the  cost  reporting  cycle, 
intermediary  auditing,  and  data 
submission  to  HCFA.  In  addition,  the 
wage  data  many  hospitals  submitted  on 
their  fiscal  year  1990  cost  reports  is 
either  inaccurate  or  substantially 
incomplete.  HCFA's  experience  with 
collecting  wage  data  by  mail  survey, 
with  and  without  requesting 
occupation-specific  data,  has  been 
equally  poor. 

ProPAC  believes  many  hospital 
administrators  need  to  take  mme 
seriously  their  responsibility  for 
providing  accurate  and  complete  wage 
data.  Implementation  of  a  new  wage 
index  based  on  hospital-specific  labor 
market  areas  may  help.  With  a  nearest 
neighbor  approach,  a  nospital's  ovm 
circumstances  would  generally  have 
more  influence  on  its  wage  index  than 
is  currently  the  case.  Therefore,  hospital 
administrators  may  be  more  strongly 
motivated  to  ensyre^e  quality  of  the 
information  they  siibinit. 

The  Commission  a^sp  belieyas  the 
Secretary  and  the  ho«!la)j«{d4stry  need 
to  refocus  their  energit^  on  developing 
effective  and  efficient  mStKods  for 
collecting  more  timely  wage  data.  In  this 
regard.  ProPAC  believes  the  Secretary 
should  assemble  a  working  group, 
composed  of  HCFA  and  hospital 
industry  representatives,  to  reevaluate 
ciurent  methods  and  issues  related  to 
collecting  hospital  wage  data.  At  a 
minimum,  this  group  should  reconsider 
using  annual  cost  reports  as  the  vehicle 
for  wage  data  collection.  The  group 
should  also  explore  alternative 
approaches,  Including  survey  methods, 
that  each  hospital's  fiscal  intermediary 
could  administer.  In  the  Commission's 
view,  an  annual  siurvey  of  some  kind 
represents  the  only  approach  that  could 
be  used  to  make  the  data  more  timely. 

In  addition,  the  group  should 
consider  sample  survey  techniques, 
such  as  those  the  BLS  uses,  that  could 
help  limit  the  burden  of  data  collectiou 
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while  making  the  information  more 
acoirate.  Finally,  the  group  should 
address  a  variety  of  otLer  outstanding 
issues,  such  as  allocating  employee 
benefits,  treating  contract  labor 
expenses,  and  devising  ways  to  sample 
specific  occupations. 

Other  Hospital  Payment  Policies 

The  PPS  payment  system  adjusts 
hospital  payments  in  several  ways  to 
account  for  factors  like  the  level  of 
teaching  activity,  wage  rates,  and 
patient  complexity  that  may  legitimately 
affect  hospital  costs.  These  adjustments 
are  important  for  providing  a  fair  level 
of  payment  to  hospitals  depending  on 
the  circumstances  they  face. 

As  part  of  its  mandate,  the 
Commission  examines  the  distribution 
of  PPS  payments  across  hospitals  and 
makes  recommendations  concerning  the 
various  adjustments  to  the  payment 
system.  ProPAC  considers  adjustments 
that  are  made  both  at  a  hospital  level 
and  at  a  case  level.  In  this  year's  report, 
the  Commission  recommends 
improvements  in  outlier  payment 
policy,  the  indirect  medical  education 
and  disproportionate  share  adjustments, 
transfer  payment  policy,  and  Medicare 
quality  of  care  mechanisms. 

Reconunendation  14:  Improving  Outlier 
Pajrment  Policy 

The  Commission  believes  the 
following  changes  should  be  made  in 
the  current  policy  for  identifying  outlier 
cases  and  determining  outlier  payments 
under  PPS: 

•  In  determining  outlier  payment,  the 
increasing  emphasis  on  cost  outliers 
relative  to  day  outliers  should  continue, 
with  the  goal  of  eliminating  day  outlier 
payment  over  three  years; 

•  The  cost  outlier  threshold  should  be 
a  fixed  dollar  amount  (adjusted  for 
differences  in  area  wages  and  cost  of 
living)  above  the  payment  rate  received 
by  the  hospital  for  each  case,  regardless 
of  the  DRG  to  which  the  case  is 
assigned: 

•  Neither  the  estimated  cost  of  the 
case  nor  the  outlier  payment  amoimt 
should  be  adjusted  to  reflect  the 
hospital's  indirect  medical  education  or 
disproportionate  share  status; 

•  The  marginal  cost  factor  for  cost 
outliers  should  be  increased  to  80 
percent; 

•  The  nationwide  outlier  payment 
pool  should  be  set  at  6  percent;  and 

•  The  payment  rate  for  cases  in  each 
DRG  should  reflect  the  anticipated 
percentage  of  outlier  payments  for  that 
DRG. 

These  changes  would  improve  the 
effectiveness  of  outlier  payment  in 


protecting  against  the  risk  of  large  losses 
on  some  cases. 

The  DRGs  used  to  determine  PPS 
payment  are  designed  to  group  cases 
with  similar  resource  requirements. 
However,  cost  for  individual  cases  in 
any  DRG  may  vary  widely,  due  to 

f)atient-specific  or  treatment-specific 
actors  that  are  not  incorporated  in  the 
current  classification  system.  Under 
PPS.  the  hospital's  payment  is  based  on 
the  nationwide  average  cost  of  patients 
in  the  DRG.  The  hospital  is  at  risk  for 
the  difference  between  the  cost  of  the 
case  and  the  payment  that  it  receives. 
Even  an  efficient  hospital,  however, 
may  have  some  cases  with  much  higher 
than  average  resource  requirements. 
These  cases  represent  large  financial 
losses  to  the  hospitals  that  treat  them. 

In  general,  most  hospitals  should  be 
able  to  off-set  losses  from  more  costly 
cases  with  gains  ft-om  less  costly  cases. 
However,  this  averaging  principle  does 
not  adequately  protect  hospitals  with  a 
small  number  of  admissions,  which  may 
be  unable  to  off-set  the  losses  associated 
with  an  occasional  very  costly  case.  It 
also  fails  to  protect  certain  hospitals  that 
regularly  care  for  a  greater  than  average 
share  of  costly  patients. 

To  recognize  this,  the  outlier  policy 
under  PPS  provides  additional  payment 
to  hospitals  for  cases  that  are 
exceptionally  resource  intensive. 
Outlier  payment  is  also  intended  to 
protect  against  incentives  that  may 
adversely  affect  certain  types  of  patients 
or  cases  that  are  perceived  by  hospitals 
to  be  associated  with  a  higher  likelihood 
of  financial  loss. 

Definition  of  outlier  cases — Currently, 
hospitals  receive  additional  payment  for 
cases  that  have  exceptionally  long  stays 
or  exceptionally  high  costs.  Originally, 
emphasis  was  placed  on  length  of  stay 
in  determining  outlier  payments.  This 
was  because  it  was  much  easier  to  count 
the  nimiber  of  days  in  the  stay  (which 
is  associated  with  costs)  than  to  estimate 
the  cost  of  the  individual  case. 

However,  sole  reliance  on  the  length 
of  stay  criterion  was  found  to  bias 
significantly  the  distribution  of  outlier 
payments  toward  areas  with  practice 
patterns  that  led  to  long  stays.  A  cost 
criterion  was  added  to  balance  the 
distribution  of  outlier  payments.  Cases 
that  qualified  for  both  day  and  cost 
outlier  payments,  though,  were  paid 
according  to  the  day  outlier  payment 
formula.  As  a  result.  85  percent  of 
outlier  payments  in  fiscal  year  1984 
were  based  on  the  day  outlier  formula. 

Subsequent  analysis  by  HCFA  and 
ProPAC  showed  that  day  outlier  cases, 
while  generally  much  more  expensive 
than  the  average  case,  frequently  were 
not  associated  with  large  losses  to  the 


hospital.  In  fiscal  year  1989  and  again 
in  fiscal  year  1993.  the  outlier  payment 
pohcy  was  changed  to  increase  the 
emphasis  on  cost  outliers.  These 
changes  made  outlier  payment  more 
effective.  The  proportion  of  outlier 
payments  based  on  the  day  outlier 
formula  has  fallen  to  34  percent. 

The  Commission  consistently  has 
supported  the  increased  emphasis  on 
cost  outliers  relative  to  day  outliers 
because  the  cost  criterion  more 
effectively  identifies  the  cases 
associated  with  the  largest  losses  to  the 
hospital.  This  trend  should  continue, 
with  the  goal  of  completely  eliminating 
day  outlier  payments  over  a  three-year 
period.  The  proportion  of  outlier 
payments  based  on  the  day  outlier 
formula  should  be  reduced  to  23  percent 
in  fiscal  year  1994. 12  percent  in  1995, 
and  zero  in  1996. 

As  the  emphasis  on  cost  outliers 
increases,  however,  it  becomes  more 
important  to  accurately  measure  case- 
level  costs.  Because  costs  are  not 
reported  for  individual  cases,  the  only 
way  to  identify  cost  outlier  cases  is  by 
adjusting  reported  charges  to  an 
estimate  of  costs.  The  Commission 
intends  to  conduct  analyses  of 
alternative  methods  of  estimating  case- 
level  costs,  their  relative  accxiracy.  and 
their  implications  for  the  distribution  of 
outlier  payments. 

Outlier  thresholds — A  case  does  not 
qualify  for  outlier  payment  unless  it 
exceeds  the  day  or  cost  outlier 
threshold.  A  problem  with  the  current 
cost  outlier  threshold  is  that  the  loss 
Incurred  before  outlier  payments  begin 
is  not  the  same  for  every  DRG,  because 
DRGs  have  different  Federal  rates.  The 
loss  also  is  not  the  same  for  every 
hospital,  because  the  cost  of  each  case 
is  adjusted  by  the  hospital's  IME  and 
DSH  payment  adjustments. 

A  threshold  based  on  a  fixed  dollar 
loss — that  is.  one  that  is  set  so  that  the 
loss  incurred  before  outlier  payments 
begin  is  equivalent  for  every  case  and 
hospital — would  be  more  effective  in 
reducing  the  impact  of  large  losses  on 
individual  cases.  The  Commission 
believes  the  cost  outlier  threshold  for 
each  case  at  each  hospital  should 
therefore  be  a  fixed  amount  (adjusted 
only  for  differences  in  area  wages  and 
cost  of  living)  above  the  DRG  payment 
rate  for  the  case. 

The  impact  of  losses  on  individual 
cases  may  not  be  the  same  for  all 
hospitals.  Depending  on  their  volume 
and  mix  of  cases,  some  hospitals  may 
not  be  able  to  offset  these  losses  with 
the  gains  from  low-cost  cases  in  the 
same  year.  This  may  be  particularly 
problematic  for  low-volume  hospitals  or 
those  that  usually  treat  cases  in  low- 
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weighted  DRCs.  Further  analysis  of  this 
issue  is  necessary  to  determine  whether 
an  adjustment  should  be  made  to  the 
cost  outUer  threshold  for  some  hospitals 
and,  if  appropriate,  how  such  an 
adjustment  should  be  made. 

Another  issue  is  whether  estimated 
costs  and  outlier  pmyments  should  be 
adjusted  to  reflect  the  hospital's 
teaching^nd  disproportionate  share 
status.  Currently,  the  estimated  cost  for 
each  case  is  reduced  by  the  hospital's 
IME  and  DSH  payment  adjustments.  A 
case  costing  $50,000  at  a  teaching  or 
disproportionate  share  hospital  is 
considered  less  costly  for  the  purposes 
of  outlier  payment  than  one  costing 
$50,000  at  a  non-teaching,  non- 
disproportionate  share  hospital.  The 
amoimt  by  which  the  estimated  cost 
exceeds  the  outlier  threshold  (which 
determines  the  outlier  payment  amount) 
thus  is  smaller  for  the  case  treated  at  the 
teaching  or  disproportionate  share 
hospital.  The  resulting  outlier  payment 
amount  is  then  increased  by  the 
hospital's  IME  and  DSH  adjustments. 

The  Commission  tielieves  neither  of 
these  adjustments  is  appropriate.  The 
IME  and  DSH  adjustments  should  apply 
to  the  base  payment  amount  hospitals 
receive  for  every  case.  Outlier  payments, 
on  the  other  hand,  are  intended  to 
defray  the  loss  incurred  beyond  some 
threshold  in  treating  exceptionally 
expensive  cases.  Teaching  or 
disproportionate  share  hospitals  should 
not  have  to  bear  greater  losses  before 
outlier  payments  begin  than  do 
otherwise  similar  hospitals.  Further, 
outlier  payments  should  be  based  on  the 
loss  incurred  on  the  case  rather  than  the 
hospital's  teaching  or  disproportionate 
share  status. 

Marginal  cost  factors — Once  a  case 
exceeds  the  relevant  outlier  threshold, 
the  payment  rate  depends  on  the 
marginal  cost  factor.  For  example, 
hospitals  are  currently  paid  75  percent 
of  the  estimated  cost  beyond  the 
threshold  for  ccst  outliers  and  therefore 
must  bear  25  percent  of  the  additional 
cost.  This  is  intended  to  provide  an 
incentive  for  hospitals  to  continue  to 
control  the  costs  of  outlier  cases.  In 
addition,  it  is  believed  that  the 
additional  payment  for  outlier  cases 
should  be  less  than  the  estimated  cost 
beyond  the  threshold  because  of  a 
potential  bias  in  the  way  cost  is 
estimated. 

The  changes  discussed  above  would 
improve  the  effectiveness  of  outlier 
payment  policy  in  identifying  and 
directing  payment  to  the  most  closely 
cases.  Outlier  payments  would  no 
longer  be  made  for  cases  on  which  the 
hospital  does  not  incur  large  losses.  The 
Commission  believes  that,  given  these 


changes,  it  would  be  appropriate  to 
compensate  hospitals  for  a  higher 
percentage  of  the  losses  beyond  the  cost 
outlier  threshold.  ProPAC  recommends 
that  the  marginal  cost  factor  for  cost 
outliers  should  thus  be  raised  to  80 
percent. 

OutUer  payment  pool— The  outlier 
pool  is  expressed  in  terms  of  the 
percentage  of  the  Federal  portion  of 
total  PFS  payments  (excluding  the  IME 
and  DSH  adjustments)  that  is  set  aside 
for  outher  payments.  It  is  required  by 
law  to  be  between  5.0  percent  and  6.0 
percent,  and  is  currently  5.1  percent.  A 
previous  ProPAC  analysis  indicated  that 
the  risk  of  loss  associated  with  treating 
exceptionally  costly  cases  would  be 
reduced  by  a  pool  of  more  than  5.1 
percent,  but  that  increasing  the  size  of 
the  pool  beyond  6.0  percent  would  have 
little  additional  impact.  This  is  because 
the  effect  of  additional  outlier  payments 
would  largely  bo  offeet  by  the  reduction 
in  DRG  payments  necessary  to  finance 
them,  as  described  below. 

The  Commission  believes  an  outlier 
payment  pool  of  6.0  percent  is  not 
appropriate  at  this  time.  A  larger  pjool 
would  reduce  the  loss  that  hospitals 
would  have  to  incur  before  outlier 
payments  begin,  but  the  DRG  payment 
rates  for  all  cases  would  have  to  be 
lowered  to  fund  such  an  increase.  The 
Commission  will  continue  to  examine 
the  implications  of  changing  the  site  of 
the  outlier  pool  in  the  context  of  recent 
and  proposed  changes  in  outlier 
payment  policy. 

Financing  outlier  payments — Outlier 
payments  are  financed  by  across-the- 
board  reductions  in  the  DRG  payment 
amounts  for  urban  and  rural  hospitals — 
5.5  percent  and  2.2  percent, 
respectively.  These  reductions  reflect 
the  difference  in  the  anticipated 
percentages  of  outlier  payments  for  the 
two  groups. 

Recent  ProPAC  analyses  indicate  that 
outlier  cases  and  payments  are 
concentrated  among  groups  of  hospitals 
and  DRGs.  Financing  outlier  payments 
by  an  equal  reduction  in  the  basic  DRG 
rate  paid  for  each  case  results  in 
overpayment  for  DRGs  with  a  high 
percentage  of  outlier  payments  and 
underpayment  for  DRGs  with  a  low 
percentage  of  outlier  payments. 

The  Commission  believes  outlier 
payments  should  be  financed  by 
reductions  in  the  payment  rates  for 
cases  in  each  DRG,  based  on  the 
anticipated  percentage  of  outlier 
payments  in  that  DRG.  This  would 
improve  the  equity  of  PPS  payment  for 
cases  and  hospitals.  ProPAC  will  be  glad 
to  work  with  HCFA  to  devise  an 
appropriate  method  for  the  technical 
implementation  of  this  change. 


Recommendation  15:  Indirect  Medical 
Education  Adjiutnient  to  PPS  Operating 
Payments 

The  Commission  recommends  that 
the  indirect  medical  education 
adjustment  to  PPS  operating  payments 
be  reduced  ftT)m  its  current  level  of  7.7 
percent  to  7.0  percent  for  fiscal  year 
1994.  This  reduction  should  be 
implemented  mth  the  anticipated 
decrease  in  indirect  medical  education 
payments  returned  to  all  hospitals 
through  a  proportionate  increase  in  the 
standardized  payment  amounts. 

The  IME  adjustment  is  intended  to 
recognize  the  higher  costs  teaching 
hospitals  incur  in  treating  Medicare 
patients.  These  costs  have  been 
attributed  to  caring  for  patients  with 
more  severe  or  complex  illnesses, 
providing  a  broader  scope  of  services 
and  more  services  per  patient,  and  using 
a  costlier  mix  of  staff. 

ProPAC  annually  estimates  the 
relationship  between  teaching  intensity 
and  adjusted  Medicare  operating  costs 
per  discharge.  The  adjustments  control 
for  differences  in  costs  that  are 
accounted  for  by  other  PPS  payment 
factors.  These  include  geographic 
differences  in  the  PPS  base  payment 
amoiints,  the  local  area  wage  index,  the 
hospital's  Medicare  case-mix  index,  and 
outlier  payments  for  extremely  long  or 
costly  cases.  The  most  recent  analysis 
was  based  on  cost  data  from  the  seventh 
year  of  PPS  and  payment  rules  for  fiscal 
year  1993.  The  results  indicate  that,  on 
average,  a  10  percent  difference  in 
teaching  intensity  is  associated  with  a 
5.4  percent  difference  in  Medicare 
operating  costs  per  discharge. 

The  Commission  recognizes  that, 
since  PPS  began,  the  Medicare  program 
has  more  than  adequately  compensated 
teaching  hospitals  for  the  costs  of 
treating  Medicare  patients.  The  current 
7.7  percent  IME  operating  payment 
adjustment  is  substantially  higher  than 
the  empirical  estimate  of  5.4  percent 
indicated  by  the  most  recent  analysis. 
Moreover,  PPS  operating  margins 
consistently  have  been  higher  for 
teaching  hospitals  than  for  non-teaching 
hospitals.  PPS  margins  have  been 
especially  high  for  major  teaching 
hospitals  (that  is.  those  with  the  highest 
levels  of  teaching  intensity). 

However,  the  Commission  is 
concerned  that  the  continued  operation 
of  these  hospitals  and  the  fulfillment  of 
their  unique  role  in  the  provision  of 
health  care  might  be  impaired  by  a 
substantial  immediate  reduction  of 
Federal  support.  ProPAC  believes  that 
the  Medicare  program's  responsibility  to 
its  enrollees  is  broader  than  merely 
paying  for  Medicare  operating  costs. 
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This  responsibility  includes 
maintaining  access  to  quality  health 
care,  which  might  be  affected  adversely 
by  a  sharp  reduction  of  the  IME 
adjustment. 

Given  these  considerations,  the 
Commission  believes  a  gradual 
reduction  of  the  IME  adjustment  is  a 
prudent  course  of  action.  ProPAC  would 
reduce  the  adjustment  by  approximately 
one-third  of  the  difference  between  the 
current  adjustment  and  its  own  estimate 
of  5.4  percent.  The  Commission  will 
continue  to  examine  the  financial  status 
of  teaching  hospitals  to  determine 
whether  the  U^  adjustment  could  be 
further  reduced  toward  the  empirical 
level  without  compromising  access  to 

3uality  care  for  Medicare  enroUees.  In 
le  long  run,  the  objective  of  the  IME 
adjustment  is  to  compensate 
appropriately  for  variation  in  Medicare 
costs  that  is  directly  attributable  to 
teaching  intensity. 

The  Commission  believes  the  DSH 
adjustment  is  designed  to  achieve  two 
related  objectives.  One  is  to  compensate 
appropriately  for  the  higher  cost  of 
treating  Medicare  patients  in  hospitals 
that  serve  a  disproportionate  share  of 
low-income  patients.  Another  is  to 
ensure  access  to  quality  health  care  for 
Medicare  patients  who  use  hospitals 
that  treat  a  large  number  of  uninsured 
and  underinsured  patients. 

ProPAC's  analyses  indicate  that 
disproportionate  share  hospitals  with 
teaching  programs  tend  to  have  lower 
total  margins  than  other  hospital  groups. 
The  Commission  is  concerned  that  the 
unique  role  these  hospitals  play  in 
providing  quality  health  care  to  low- 
income  patients,  including  low-income 
Medicare  patients,  might  be  affected 
adversely  if  their  Bnancial  condition 
were  to  worsen. 

ProPAC  analyzed  the  effects  of  several 
alternatives  for  distributing  the  savings 
that  would  result  from  reducing  the 
level  of  the  IME  adjustment.  This 
analysis  took  into  account  the  effects  of 
the  changes  in  the  DSH  payment 
adjustment  policy  under  OBRA  1990. 
By  fiscal  year  1994.  these  changes  will 
raise  the  DSH  adjustment  by  about  one- 
third  for  urban  hospitals  with  at  least 
100  beds. 

ProPAC's  analyses  indicate  that,  for 
disproportionate  share  hospitals  with 
teaching  programs,  the  recommended 
reduction  in  IME  payments  is  more  than 
offset  by  this  legislated  rise  in  DSH 
payments.  Moreover,  Medicaid 
payments  (including  Medicaid  DSH 
payments)  to  these  hospitals  also  have 
been  increasing.  As  a  result,  the  gap  in 
total  margins  between  disproportionate 
share  hospitals  with  teaching  programs 
end  other  hospital  groups  is  being 


reduced.  Thus,  of  the  alternatives 
considered,  the  one  that  best  maintains 
Medicare  beneficiaries'  access  to  quality 
care  is  the  budget  neutral  redistribution 
of  the  IME  savings  to  all  hospitals 
through  an  increase  in  the  standardized 
payment  amounts.  The  Commission 
therefore  recommends  that  the 
anticipated  decrease  in  IME  payments 
that  would  result  from  reducing  the  IME 
adjustment  should  be  exactly  offset  by 
corresponding  increases  in  the 
standardized  payment  amounts. 

As  illustrated  above,  changes  in  the 
IME  and  DSH  adjustments  should  be 
considered  in  the  context  of  their 
interactions  with  other  components  of 
the  payment  system  and  their  effects  on 
PPS  payments,  as  well  as  hospitals* 
overall  financial  status.  The  impact  on 
the  quality  of  care  and  access  to  that 
care  should  also  be  taken  into  account. 

In  the  coming  year.  ProPAC  will 
continue  to  examine  the  level  and 
structure  of  the  IME  and  DSH 
adjustments,  as  well  as  other  factors  that 
affect  hospitals'  payments,  costs,  and 
financial  condition.  The  distribution  of 
PPS  and  total  margins  and  the  other 
effects  of  potential  changes  in  the  IME 
and  DSH  adjustments  will  also  be 
studied.  For  the  Commission's  most 
recent  analyses,  see  ProPAC's  technical 
report.  Indirect  Medical  Education  and 
Disproportionate  Share  Payment 
Adjustments  to  Hospitals  (March  1993). 

Recommendation  16:  Medicare 
Transfer  Payment  Policy 

PPS  hospitals  that  treat  Medicare 
patients  who  are  then  transferred  to 
another  PPS  hospital  should  be  paid  on 
the  basis  of  a  graduated  per  diem  up  to 
the  full  DRG  payment  to  recognize  the 
higher  daily  costs  associated  with  the 
first  few  days  in  a  patient  stay.  In 
addition,  outlier  payment  policy  should 
be  reexamined  with  respect  to  its 
effectiveness  in  reducing  the  risk  of 
large  losses  on  transfer  cases  received  by 
a  hospital.  The  Commission  also 
believes  that  further  examination  of 
whether  hospitals  have  the  appropriate 
incentive  to  transfer  patients, 
particularly  with  respect  to  recuperative 
care,  is  warranted.  The  Congress  should 
provide  authority  to  the  Secretary  to 
modify,  in  a  budget  neutral  manner,  the 
per  diem  payment  for  transfer  cases. 

PPS  hospitals  that  treat  Medicare 
patients  who  are  transferred  into 
another  PPS  hospital  are  paid  a  uniform 
per  diem  based  on  the  DRG,  up  to  the 
full  DRG  amount.  The  final  hospital  in 
a  transfer  sequence  receives  the  full 
DRG  payment,  although  a  patient 
involved  in  a  transfer  sequence  may  be 
assigned  to  a  different  DRG  for  each 
hospitaUzation. 


Over  the  past  few  years,  ProPAC  has 
conducted  an  extensive  analysis  of 
transfer  payment  policy.  This  analysis 
found  that  the  uniform  per  diem 
payment  provided  to  the  transferring 
hospital  undercompensated  that 
hospital  for  the  care  furnished  during 
the  stay.  Payment  to  cost  ratios  were 
substantially  below  average  for  cases 
with  short  stays,  but  were  closer  to 
average  for  cases  with  typical  stays.  This 
is  because  a  uniform  per  diem  payment 
does  not  recognize  the  frequently  higher 
costs  associated  with  stabilization, 
evaluation,  and  surgery  that  generally 
take  place  early  in  a  patient's  hospital 
stay. 

The  receiving  hospital  also  was 
undercompensated  for  transfer  cases 
because  outliers  were  likelier  to  be 
found  in  this  group.  A  ProPAC  technical 
report  describing  the  findings  from  the 
analysis  will  be  published  in  May  1993. 

The  Commission  believes  the 
payment  system  should  not  influence 
the  decision  to  transfer  a  patient.  Rather, 
the  decision  should  be  based  solely  on 
appropriate  patient  care.  Although  there 
is  no  evidence  of  a  bias  now,  the 
payment  system  should  avoid  such 
penalties,  as  well  as  bonuses  in  its 
payment  for  transfer  cases.  ProPAC  is 
concerned  that  the  current  payment 
method  may  inappropriately  penalize 
hospitals  that  transfer  patients  to 
another  institution  for  more  complex 
care  or  for  recuperative  care. 

A  graduated  per  diem  payment  would 
more  accurately  reflect  the  higher  daily 
costs  incurred  during  the  first  few  days 
of  care.  Such  a  per  diem  payment  would 
be  highest  for  the  first  day  of  care  and 
lower  for  each  succeeding  day.  The 
cumulative  per  diem  payments  would 
not  exceed  the  full  DRG  payment.  The 
methodology  for  developing  a  graduated 
per  diem  payment  could  reflect  findings 
from  an  extramural  study  RAND 
conducted  for  ProPAC  [How  Services 
and  Costs  Vary  by  Day  of  Stay  for 
Medicare  Hospital  Stays).  This  study 
examined  how  cost  varied  for  each  day 
of  a  patient  stay  for  a  number  of  DRGs. 
The  Commission  would  be  happy  to 
work  with  the  Secretary  in  developing 
an  appropriate  schedule  of  per  diem 
payments  for  transfer  cases. 

The  Congress  should  provide 
authority  to  the  Secretary  to  implement, 
in  a  budget  neutral  manner,  necessary 
changes  for  a  graduated  per  diem 
payment  for  transfer  cases.  Current  law 
allows  budget  neutral  changes  to  outlier 
policy  but  not  to  transfer  policy. 

ProPAC  believes  the  Secretary  should 
examine  payment  policies  that 
encourage  appropriate  transfers  of 
patients  for  recuperative  care. 
Recuperative  care  provided  in  the  least 
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intensive  hospital  setting  may 
encourage  cost  containment  and  be 
more  convenient  for  patients.  The 
Secretary  should  explore  the  extent  of 
the  impact  of  poUcy  changes  on  transfer 
behavior.  The  appropriate  level  of  the 
payment  for  recuperative  care  should 
also  be  evaluated. 

The  Commission  is  also  concerned 
that  Medicare's  outlier  payment  policy 
penalizes  hospitals  that  receive 
numerous  transfer  cases.  ProPAC 
analysis  has  shown  that  a  larger  than 
average  proportion  of  transfer  cases 
become  outliers  and  that  the  losses  on 
these  cases  are  substantially  greater  than 
those  for  the  average  outlier  case.  The 
Commission  plans  to  examine  the 
impact  of  its  outlier  recommendation  on 
these  cases. 

Finally,  the  Commission  believes  Peer 
Reviewr  Organizations  should  continue 
to  review  transfer  cases  to  monitor 
changes  in  frequency  that  are  related  to 
any  new  financial  incentives. 

Recommendation  17:  Evaluating  and 
Improving  Medicare  Quality  of  Care 
Mechanisms 

The  Commission  recommends  that 
HCFA  assess  the  methods  Medicare  uses 
to  monitor  quahty  of  care.  The  Medicare 
program  should  adequately  fund  these 
evaluations  as  well  as  ongoing  efforts  to 
monitor  and  ensure  the  quality  of  care 
delivered  to  its  beneficiaries.  Further, 
HCFA  should  coordinate  its  quality 
assurance  programs  with  those  of  the 
rest  of  the  health  care  industry. 

HCFA  has  relied  on  Peer  Review 
Organizations  and  the  survey  and 
certification  process  to  monitor  quality 
of  care  in  the  Medicare  program.  PROs 
review  care  provided  to  beneficiaries, 
primarily  in  hospitals.  The  survey  and 
certification  process  estabUshes 
minimum  standards  that  hospitals, 
nursing  homes,  home  health  agencies, 
and  ambulatory  surgical  and  other 
facilities  must  meet  to  participate  in 
Medicare.  These  minimum  standards 
pertain  to  the  physical  plant,  staffing, 
and  specific  processes  diat  must  be  in 
place.  For  many  providers — most 
notably  private  physicians'  offices, 
including  large  clinics — Medicare 
exercises  no  quality  oversight.  Funding 
for  quality  assurance  in  the  Medicare 
program  is  also  quite  low,  constituting 
less  than  0.3  percent  of  HCFA 's 
operating  budget. 

PROs  traditionally  have  concentrated 
on  identifying  cases  in  which  poor 
quality  care  has  been  delivered  and  then 
notifying  the  physicians  providing  that 
care.  In  extreme  cases,  the  physicians 
can  be  sanctioned  by  the  Inspector 
General  of  the  Department  of  Health  and 
Human  Services.  To  identify  these 


cases,  nurse  reviewers  at  the  PROs 
review  a  sample  of  Medicare  records 
and  compare  them  to  screens,  or 
predetermined  quality  of  care  criteria. 
Cases  that  fail  the  screens  are  evaluated 
by  physician  reviewers  for  final 
determinations  that  poor  quaUty  care 
has  been  provided.  However,  many 
physicians  view  this  method  as 
threatening  and  punitive.  Besides  failing 
to  discern  systematic  patterns  of  poor 
quality  care,  it  also  is  oriented  toward 
punishing  providers  for  past  care,  rather 
than  modifying  futiue  performance. 

To  address  tnese  concerns,  HCFA— 
through  the  PRO  program— is 
implementing  a  quality  assurance 
mechanism  called  pattern  analysis,  with 
educational  feedback  to  physicians. 
With  this  method,  hospital  records  are 
still  sampled  and  reviewed,  but  the 
emphasis  is  on  examining  patterns  of 
care  at  both  the  physician  and  the 
facility  level.  Physicians  or  faciUties 
whose  patterns  of  treatment  or  outcomes 
differ  from  those  of  other  providers  can 
be  notified  so  that  the  reasons  for  the 
different  patterns  can  be  investigated. 
This  methodology  relies  on  assumptions 
that  there  are  known  standards  of  care 
that  should  be  followed,  and  that 
patterns  differing  fi-om  these  standards 
should  be  investigated.  It  also  assumes 
that  a  primary  goal  of  quality  assurance 
is  to  change  patterns  of  care,  rather  than 
the  care  provided  in  individual  cases. 
Pattern  analysis,  however,  will  not 
identify  individual  instances  of  poor 
quality  care.  In  addition,  it  cannot 
determine  what  has  caused  poor  care, 
but  can  only  identify  patterns  that  need 
further  investigation. 

Clearly,  both  methods  of  quality 
assurance  (individual  case  review  and 
pattern  analysis)  have  strengths  and 
weaknesses.  Inadequate  information  on 
the  effectiveness  of  these  methodologies 
substantially  hinders  comparing  the 
merits  of  either  one.  To  date,  the  PRO 
program  has  not  been  evaluated  to 
determine  whether  it  has  improved  the 
quahty  of  care  delivered  to  Medicare 
beneficiaries.  There  is  almost  no 
information  concerning  those  specific 
aspects  of  the  PRO  program  that  are  the 
most  or  least  effective  in  ensuring 
quaUty.  In  short,  while  there  is  now  a 
major  shift  toward  pattern  analysis  with 
educational  feedback  because  it  is 
beheved  to  be  more  effective  than 
Individual  case  review,  there  is  no 
evidence  to  substantiate  this. 

The  Commission  therefore  stresses  the 
importance  of  both  determining  the 
most  effective  existing  quality  assurance 
mechanisms  and  evaluating  new 
components  of  the  PRO  program. 
Evaluations  of  new  interventions  should 
be  prospectively  planned  and 


conciurent  with  the  development  of  any 
new  programs  or  methodologies.  In 
addition,  ProPAC  stresses  the 
importance  of  evaluating  the 
effectiveness  of  the  past  PRO  program 
and  other  quality  assiu'ance 
mechanisms,  despite  the  difficulties 
inherent  in  retrospective  evaluations.  As 
proposals  for  health  care  reform  are 
considered  and  cost  containment 
mechanisms  are  strengthened,  it  is 
critical  to  identify  the  most  effective 
components  of  quality  assurance 
programs. 

The  Commission  urges  HCFA  to  base 
changes  in  the  PRO  program  on  well- 
designed  evaluations.  While 
Commission  supports  the  concepts 
underlying  pattern  analysis.  ProPAC 
believes  this  methodology  should  not 
entirely  replace  individual  case  review. 
In  addition,  because  resources  are  being 
diverted  from  individual  case-level 
review,  assessments  about  quahty  at  a 
faciUty  or  condition  level  are  not 
possible  because  of  an  insufficient 
sample  of  cases.  The  Secretary  should 
ensiu'e  that  funding  is  adequate  to  *« 

continue  to  monitor  quality  of  care  at 
the  case  and  faciUty  level.  Funding 
should  also  be  available  to  evaluate 
oirrent  mechanisms,  as  well  as  to 
develop  new  approaches.  A  schedule  for 
completing  evaluations  of  quality 
assurance  mechanisms  should  be 
established  to  faciUtate  these 
improvements. 

The  Commission  also  beUeves  that 
HCFA  should  coordinate  its  quality 
assurance  efforts  with  those  being 
conducted  in  the  rest  of  the  health  care 
industry.  The  PRO  program,  in 
particular,  is  complete  separate  from 
other  quality  assurance  activities  carried 
out  in  hospitals.  HCFA  should  work 
with  quality  assurance  projects,  such  as 
those  being  undertaken  by  the  National 
Committee  for  Quality  Assurance  and 
the  Joint  Commission  on  Accreditation 
of  Healthcare  Organizations,  to  help 
ensure  an  integrated  approach  to  quality 
assurance  in  hospitals  and  other  health 
care  institutions.  Coordination  of  efforts 
could  reduce  the  data  collection  efforts 
of  providers,  as  well  as  increase  the 
knowledge  base  of  all  the  participating 
organizations. 

Medicare  Payment  Policies  for  Other 
Facilities 

ProPAC  also  is  responsible  for  making 
recommendations  for  Medicare  payment 
in  various  facifities  other  than  inpatient 
hospital  settings.  These  payments  have 
grown  rapidly  throughout  the  1980s  and 
have  become  an  increasingly  important 
part  of  the  Commission's  agenda.  In  this 
year's  report,  ProPAC  recommendations 
concern  payment  to  dialysis  faciUties. 
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hospital  outpetient  fadlitias,  and  skilled 
nursing  facilities. 

Recommendetion  18:  Update  to 
Composite  Rale  for  Dialysis  Services 

The  composite  rate  payment  for 
dialysis  services  should  oe  updated  by 
2.5  percept  for  fiscal  year  1994.  This 
recommended  update  accounts  for  the 
following  factors: 

•  The  pro)ected  increase  in  the 
market  basket  for  dialysis  swvices  in 
fiscal  year  1994,  estimated  at  4.5 
percent; 

•  A  positive  adjustment  of  1.0 
{>ercentage  points  to  reflect  the 
additional  costs  associated  with 
scientific  and  technological  advances; 

•  A  negative  adjustment  of  1.0 
percentage  points  to  encourage 
productivity;  and 

•  A  negative  discretionary  adjustment 
of  2.0  percentage  points  to  reflect  the 
relationship  between  payments  and 
estimated  fiscal  year  1993  costs. 

The  Commission  believes  this 
increase  in  i>ayments  will  allow 
facilities  to  deliver  quality  dialysis 
services  to  Medicare  beneficiaries  with 
end-stage  renal  disease. 

In  1972,  Congress  extended  Medicare 
coverage  to  almost  all  U.S.  citizens  with 
end-stage  rental  disease.  These 
beneficiaries  are  entitled  to  all 
Medicare-covered  services,  including 
dialysis  treatments  or  transplantation 
services  to  replace  lost  kidney  function. 
Since  1983,  payment  for  outpatient 
dialysis  services  has  been  based  on  a 
composite  rate.  The  composite  rate  is  a 
prospective  payment  intended  to  cover 
the  costs  of  services  typically  furnished 
during  a  dialysis  treatment  Derived 
from  data  from  1977  through  1979,  it 
represents  a  weighted  average  cost  per 
treatment  for  dialysis  provided  in 
facilities  and  at  home  according  to  the 
pronation  of  beneficiaries  treated  in 
each  site.  This  method  was  Intended  to 
promote  the  less  expensive  horae 
treatment  alternative  by  paying  the  same 
amount  for  care  provided  in  either  site. 
The  level  of  the  composite  rate  has 
remained  essentially  unchanged  since  it 
was  developed. 

OBRA  1990  mandated  that  ProPAC 
recommended  an  annual  update  to 
dialysis  payments.  In  developing  its 
recommendation,  the  Commission  first 
examined  the  level  of  the  composite  rate 
compared  with  the  estimated  cost  of 
providing  dialysis  services.  Then  it  used 
a  framework  similar  to  that  employed  in 
updating  payments  to  PPS  hospitals  to 
account  for  cost  increases  betvwaen  fiscal 
years  1993  and  1994.  The  update 
framework  includes  estimates  of  a 
market  basket  rate  of  increase  in  input 
prices,  the  cost  of  quality-enhandng 


scientific  and  technological  advances, 
and  a  (nxKiuctivity  improvement  target. 
No  case-mix  adjustment  is  necessary  for 
the  composite  rate  update  because 
payments  do  not  reflect  case-mix 
changes.  {See  Appendix  A  for 
information  on  the  update  for  dialysis 
services.) 

Market  basket — ^The  market  basket 
index  is  intended  to  measure  changes  in 
the  cost  of  a  dialysis  treatment  due  to 
changes  in  input  prices.  It  is  constructed 
from  input  components  that  reflect  all 
the  goods  and  services  providers 
purchase  to  furnish  dialysis  services. 
Using  1991  dialysis  facility  cost  reports, 
four  types  of  inputs  were  identified: 
capital,  labor,  other  direct  costs,  and 
overhead.  Each  component  has  a  weight 
that  represents  its  cost  share,  or 
proportion  of  total  expenses.  The  price 
change  for  each  component  is  measured 
by  a  proxy.  The  price  proxies  were 
adapted  from  those  Medicare  uses  for 
the  PPS,  home  health  agency,  and 
skilled  nursing  facility  market  baskets. 
The  Commission's  analysis  indicates 
that  the  prices  of  inputs  used  in  a 
dialysis  treatment  will  rise  about  4.5 
percent  from  fiscal  year  1993  to  1994. 

Scientific  and  technological 
advances — The  allowance  for  scientific 
and  technological  advances  is  a  future- 
oriented  policy  target.  It  reflects  the 
projected  growth  in  the  cost  of 
providing  dialysis  services  resulting 
from  scientific  and  technological 
advances.  This  allowance  is  intended  to 
encourage  dialysis  facilities  to  adopt 
quality-enhancing  technologies,  even 
when  they  raise  costs.  To  reach  an 
informed  judgment  on  the  appropriate 
allowance.  ProPAC  examined  a  set  of 
the  most  important  new  cost-increasing 
developments  in  providing  dialysis 
services.  On  the  basis  of  this 
examination,  the  Commission  expects 
new  technologies  to  increase  the  cost 
per  dialysis  treatment  by  1.0  percentage 
points  in  fiscal  year  1994. 

Productivity  impmvement— The 
productivity  adjustment  is  also  a  future- 
oriented  pohcy  target.  Intended  to 
promote  efficiency  in  providing  dialysis 
services,  the  adjustment  reflects  the 
expected  productivity  gains  in 
furnishing  dialysis  services  for  the 
coming  year.  To  arrive  at  an  appropriate 
adjustment,  ProPAC  examined  the 
productivity  gains  dialysis  facilities 
have  achieved  in  the  recent  past.  On  the 
basis  of  this  analysis,  dialysis  facilities 
can  reasonably  be  expected  to  increase 
productivity  by  2  percent  in  fiscal  year 
1994.  The  savings  from  increased 
productivity  should  be  shared  equally 
by  the  industry  and  Medicare,  resulting 
in  a  productivity  adjustment  of  1.0 
percentage  point. 


Discretionary  adjustment— ProPAC's 
analysis  indicates  that  1993  payments 
are  higher  than  estimated  average  costs 
for  the  facilities  that  provide  the 
majority  of  dialysis  services.  To  reflect 
this  relationship,  the  Commission 
believes  it  is  necessary  to  adjust  its 
update  recommendation  through  a 
discretionary  adjustment.  Determining 
the  appropriate  level  for  this  adjustment 
was  complicated  by  data  deficiencies. 
The  latest  cost  data  probably  are 
significantly  overstated  because  they 
have  not  been  audited,  although  the 
level  of  this  effect  is  not  known.  Issues 
about  cost  reporting  and  covered 
services  raise  additional  concerns  about 
interpreting  the  data.  Finally,  the 
Commission  is  aware  that  recently 
implemented  regulations  are  likely  to 
increase  dialysis  costs,  although  the 
exact  amount  is  not  known.  Therefore, 
a  modest  discretionary  adjustment  of 
-  2.0  percentage  points  balances  the 
need  to  account  for  high  payments 
relative  to  costs  with  uncertainties 
regarding  the  current  level  of  costs. 
ProPAC  plans  to  reevaluate  the 
relationship  between  payments  and 
costs  as  part  of  its  update 
recommendation  for  next  year. 

Even  with  the  uncertainty  regarding 
the  relationship  between  costs  and 
payments,  the  Commission  believes  it  is 
appropriate  to  increase  the  composite 
rate  payment.  Accounting  for  inflation, 
payments  to  dialysis  facilities  have 
declined  since  the  composite  rate 
became  effective.  Providers  have 
achieved  marked  improvements  in 
productivity,  which  have  reduced  the 
costs  of  delivering  these  services.  The 
Institute  of  Medicine  and  others, 
however,  have  raised  concerns  about 
whether  this  industry  can  continue  to 
provide  quality  dialysis  services 
without  higher  payments.  The 
recommended  payment  update  will 
allow  facihties  to  furnish  quality 
services  to  beneficiaries  with  ESRD. 

ProPAC  intends  to  continue 
examining  payment  for  ESRD  dialysis 
services  to  determine  the  most 
appropriate  methods  for  controlling 
growth  in  expenditures  and  ensuring 
quality  of  care.  Its  analysis  will  focus  on 
the  services  provided  under  the 
composite  rate  and  how  they  vary  across 
types  of  facilities  and  across  types  of 
patients.  The  Commission  will  explore 
the  feasibility  of  expanding  the  bundle 
of  services  by  incorporating  services 
provided  over  a  longer  period,  including 
more  services,  or  both.  A  larger  payment 
bundle  could  improve  the  continuity  of 
care  of  these  beneficiaries,  while 
providing  incentives  to  make  service 
delivery  more  efficient.  ProPAC  will 
also  examine  potential  adjustments  to 
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the  composite  rate  to  reflect  how 
beneficiary  characteristics  affect  the 
costs  of  providing  dialysis. 

Recommendation  19:  Improving  Data 
Quality  and  Program  Administration 
for  Dialysis  Services 

:  The  Commission  is  concerned  that 
dialysis  facility  data  are  inadequate  for 
assessing  costs  across  providers  and 
modalities  and  changes  in  costs  over 
time.  To  improve  the  reliability  of  the 
data,  HCFA  should  regularly  audit  the 
cost  reports  of  a  representative  sample 
of  dialysis  facilities  and  maintain  a 
database  with  this  information.  HCFA 
should  also  improve  policies  to  ensure 
the  consistency  of  the  data  across 
providers  by  making  changes  in 
program  administration. 

Developing  an  appropriate  update 
factor  for  dialysis  services  requires 
information  on  payments  and  costs  for 
the  various  dialysis  modalities  used  in 
each  setting.  ProPAC  appreciates 
HCFA's  efforts  to  compile  a  database  for 
1989  through  1991  for  independent 
facilities,  and  for  1990  and  1991  for 
hpspitals.  These  data  were  helpful  in 
developing  the  Commission's  update 
recommendation  for  1994. 

ProPAC  remains  concerned,  however, 
that  these  data  are  not  regularly  audited. 
Previous  analyses  indicates  that 
unaudited  costs  for  independent 
facilities  may  be  significantly 
overstated.  The  Commission 
understands  that  HCFA  does  not  have 
rate  setting  responsibility  for  these 
facilities  and,  therefore,  the  justification 
for  performing  these  audits  is  not  the 
same  as  for  other  faciUties  that  receive 
Medicare  payments.  Nonetheless. 
Medicare  has  a  unique  responsibility  to 
beneficiaries  receiving  services  for 
ESRD  because  of  its  role  as  the 
dominant  payer.  This  makes  it  even 
more  important  for  Medicare  to  be 
assured  of  appropriate  dialysis  payment 
rates  and  an  accurate  assessment  of 
service  costs. 

In  addition  to  the  lack  of  audited  data, 
the  Commission  is  aware  of  several 
other  issues  that  may  affect  the 
interpretation  of  the  cost  data,  and  the 
comparability  of  the  data  across 
providers  and  over  time.  The  first  issue 
pertains  to  allocating  administrative  and 
general  indirect  costs  to  services  not 
included  under  the  composite  rate.  This 
problem  is  more  apparent  with  regard  to 
the  drug  recombinant  human 
eiythropoietin  (EPO). 

Beginning  in  1989,  administration  of 
this  drug  became  a  covered  service  for 
beneficiaries  with  ESRD.  Whereas  the 
composite  rate  includes  the  cost  of 
administering  EPO,  the  direct  costs  of 
the  drug  are  reimbursed  separately. 


Because  of  cost  allocation  rules  used  in 
completing  the  Medicare  Cost  Report, 
part  of  a  facihty's  indirect  costs  are 
allocated  to  the  direct  costs  of  EPO.  This 
artificially  reduces  the  reported  cost  of 
services  included  under  the  composite 
rate.  Even  though  payments  are  not 
affected  by  this,  the  dialysis  cost  data 
are  distorted. 

Another  concern  is  the  possibility  that 
services  that  should  be  incorporated 
under  the  composite  rate  may  be  paid 
for  separately  because  of  inadequate 
coordination  within  fiscal 
intermediaries  and  across  fiscal 
intermediaries  and  carriers.  When  the 
fiscal  intermediary  or  carrier  is 
processing  bills,  there  is  no  way  to 
distinguish  those  dialysis-related 
services  that  should  be  included  in  the 
composite  rate  ft-om  those  that  should 
not.  It  is  not  clear  how  often  services  are 
paid  for  separately  when  they  really 
should  be  included  in  the  composite 
rate.  This  could  account  for  some  of  the 
growth  in  expenditures  for  all  services 
provided  to  beneficiaries  with  ESRD 
and  for  some  of  the  variation  in  dialysis 
costs  across  providers. 

An  additional  issue  relates  to 
determining  whether  services  are 
medically  necessary.  Dialysis-related 
services  provided  more  often  than 
specified  in  the  composite  rate  will  be 
paid  for  separately  if  they  are  medically 
justified.  Fiscal  intermediaries  and 
carriers  have  considerable  latitude  in 
determining  medical  justification  and, 
therefore,  which  of  these  services 
Medicare  covers.  Coverage  for  these 
services  is  likely  to  vary  markedly.  How 
much  such  variations  affect  payments, 
though,  is  impossible  to  determine. 
Further,  variations  in  coverage  could 
also  affect  the  comparability  of 
expenditure  data  for  all  services  ESRD 
beneficiaries  receive. 

The  Commission  understands  that 
resources  for  ensuring  the  accuracy  of 
cost  data  for  dialysis  services  are 
limited.  However,  the  Medicare  program 
is  responsible  for  making  certain  that 
payments  for  services  provided  to  its 
beneficiaries  are  adequate.  That 
Medicare  is  the  dominant  payer  makes 
this  responsibihty  even  more  important, 
because  cost  data  for  other  payers 
cannot  be  used  to  assess  whether 
Medicare's  payments  are  appropriate. 

The  Commission  believes  that  reliable 
and  accurate  data  are  essential  for 
decision  making.  Services  to 
beneficiaries  with  ESRD  constitute  a 
relatively  small  proportion  of  Medicare 
expenditures.  These  beneficiaries, 
however,  are  some  of  the  program's 
most  vulnerable.  Further,  the  cost  of 
providing  services  to  these  enrollees  is 
rising  faster  than  other  components  of 


Medicare  at  the  same  time  that  concerns 
about  the  quality  of  their  care  are 
escalating.  It  is  imperative  that  efforts  be 
stepped  up  to  improve  the  data  from 
these  providers. 

Recommendation  20:  Prospective 
Payment  Method  for  Hospital 
Outpatient  Services 

The  Commission  believes  a 
prospective  payment  system  for 
outpatient  services  should  be 
implemented.  Outpatient  facility 
payment  reform  should  be 
comprehensive  and  extend  to  all  sites 
and  providers.  Reform  should  first 
encompass  ambulatory  surgical  center- 
approved  procedures  and  radiology 
service  provided  in  the  hospital.  The 
Commission  supports  the  Secretary's 
initiative  to  examine  the  use  of 
ambulatory  patient  groups  for  payment 
of  ambulatory  services. 

The  Commission  supports 
congressional  intent  to  establish 
prospective  payment  methods  for 
Hospital  outpatient  services.  These 
methods  will  create  incentives  for 
controlling  costs  by  offering  providers 
the  opportunity  for  a  project  as  well  as 
the  risk  of  financial  loss. 

The  current  payment  method  for 
hospital-provided  ambulator}'  surgery 
and  radiology  services  contributes  to 
both  cost  and  charge  inflation.  Hospitals 
are  paid  the  lesser  of  costs,  charges,  or 
a  blended  amount.  The  blended  rate  is 
equal  to  42  percent  of  the  hospital- 
specific  rate  plus  58  percent  of  either 
the  ambulatory  surgical  center  rate,  or  a 
portion  of  the  physician's  office  fee. 
Because  at  least  a  portion  of  payment  is 
based  on  costs  or  charges,  hospitals  that 
reduce  their  costs  receive  less  in 
payments.  Thus,  there  is  little  financial 
incentive  to  deliver  care  more 
efficiently.  By  contrast  prospective 
payments  provide  incentives  to  control 
costs. 

In  its  March  1992  Report  and 
Recommendations  to  the  Congress, 
ProPAC  recommended  that  payments 
for  ambulatory  surgery  and  radiology 
services  provided  in  the  hospital 
outpatient  setting  should  be  fully 
prospective.  The  Commission  also 
expressed  support  for  research  the 
Secretary  had  undertaken  to  develop  a 
classification  system  for  ambulatory 
services. 

The  Commission  continues  to  support 
the  Secretary's  initiative  to  examine 
ambulatory  patient  groups  (APGs). 
APGs  are  a  promising  system  for 
classifying  ambulatory  cases.  They 
could  be  a  valuable  building  block  in 
overall  outpatient  payment  reform. 
However,  more  research  in  needed  to 
investigate  the  appHcability  of  APGs  in 
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non-hospiul  settings.  Additionally,  the 
bundling  of  ancilla^  services  included 
in  each  APG  needs  further  refinement. 
The  Commission  understands  that 
HCFA  is  continuing  research  on  both 
these  areas  as  well  as  the  weight  for 
each  APG,  payment  for  multiple  visits 
on  the  same  day,  and  adjustments  for 
hospital  and  patient  characteristics  that 
affect  costs. 

ProPAC  is  not  recommending  a 
specific  payment  method  for  ambulatory 
surgery  and  radiology  at  this  time.  The 
Commission  will  submit  additional 
recommendations  to  Congress  as  part  of 
its  analysis  of  the  Secretary's  report. 
However,  problems  with  the  current 

Eayment  method,  such  as  beneficiary 
ability,  should  not  be  ignored  until  a 
new  system  for  outpatient  services  is 
fully  implemented. 

Recommendation  21:  Beneficiary 
Liability  for  Hospital  Outpatient 
Services 

For  Medicare  outpatient  services  that 
are  paid  prospectively,  beneficiary  Part 
B  coinsurance  should  be  Umited  to  20 
percent  of  the  Medicare-allowed 
payment.  Until  prospective  payment 
systems  can  be  implemented  for  all 
Medicare  outpatient  services, 
beneficiary  Part  B  liability  should  be 
based  on  an  estimate  of  20  percent  of 
costs. 

Medicare  payment  for  most  hospital 
outpatient  services  is  at  least  partly 
based  on  costs  or  charges,  whichever  is 
less.  Because  payment  for  these  hospital 
outpatient  services  is  not  prospective,  it 
is  not  known  until  settlement  of  the 
annual  Medicare  Cost  Report. 
Consequently,  beneficiary  liability  is 
now  set  at  20  percent  of  charges,  rather 
than  20  percent  of  payments  as  it  is  in 
other  settings.  Since  hospital  charges  are 
generally  higher  than  the  costs  or 
payments  of  outpatient  services. 
Medicare  beneficiaries  are  responsible 
for  substantially  more  than  20  percent  of 
costs  or  payments. 

HCFA  estimated  that,  in  fiscal  year 
1992,  beneficiaries  were  responsible  for 
40  percent  of  the  payments  for 
ambulatory  surgical  services  in  hospital 
outpatient  departments.  For  radiology 
services,  beneficiary  liability  was  50 
percent  of  total  Medicare 
reimbursement  to  hospitals. 
Beneficiaries  are  also  responsible  for  a 
similar  proportion  of  payments  for  other 


Medicare-covered  hospital  outpatient 
services  that  are  paid  based  on  costs. 
Current  payment  policy  leads  to  very 
different  cost  sharing  requirements  for 
the  same  services  furnished  by  hospitals 
on  the  one  hand  and  other  providers 
and  suppliers  on  the  other.  Beneficiaries 
have  the  incentive  to  receive  services 
outside  the  hospital,  where  copayments 
are  likely  to  be  lower.  But  few  are  likely 
to  be  aware  of  the  difference  in  out-of- 
pocket  costs  across  settings. 

The  Commission  believes  this  is 
unfair  to  beneficiaries.  Those  who 
receive  services  in  hospital  outpatient 
departments  pay  a  disproportionate 
share  of  the  total  payment.  This  share 
has  been  growing  as  the  increase  in 
charges  exceeds  that  of  payments. 
Further,  the  current  payment  method 
contains  an  incentive  for  hospitals  to 
raise  charges  and  therefore  to  increase 
their  payments. 

ProPAC  recommends  reducing 
beneficiaries  liability  for  hospital 
outpatient  services  to  20  percent  of 
payments.  Until  there  is  a  fully 
prospective  payment  system  for 
outpatient  services.  Medicare 
beneficiaries'  coinsurance  should  be' 
based  on  an  estimated  20  percent  of 
Medicare-allowed  costs,  which  can  be 
approximated  fi'om  the  cost  reports.  The 
change  in  Uability  should  be 
implemented  immediately  for 
ambulatory  surgery  and  radiology 
services.  The  Commission  recommends 
that  for  the  other  hospital  outpatient 
services  that  are  paid  based  on  costs, 
beneficiary  liability  should  not  exceed 
20  percent  of  costs. 

Recommendation  22:  Nursing  Facility 
Wage  Index 

The  Secretary  should  collect  data  on 
employee  compensation  and  paid  hours 
of  employment  for  nursing  faciUties  that 
care  for  Medicare  beneficiaries.  Once 
these  data  become  available,  the 
Secretary  should  develop  a  nursing 
facility  wage  index  and  use  it  to  adjust 
Medicare  skilled  nursing  facility 
payments. 

The  current  Medicare  skilled  nursing 
facility  payment  system  uses  the 
hospital  wage  index  to  adjust  payments. 
However,  evidence  suggests  that 
geographic  differences  in  lab<»-  prices 
for  nursing  facility  employees  differ 
from  those  for  hospital  employees. 
Using  limited  data,  ProPAC  simulated  a 


nursing  facility  wage  index  and  found  it 
differed  significantly  from  the  hospital 
wage  index.  For  example,  the  hospital 
wage  index  is  much  lower  than  the 
estimated  nursing  facility  wage  index  in 
urban  areas  of  the  New  England  and 
Mid-Atlantic  regions,  and  higher  in  the 
Pacific  region. 

The  indexes  may  not  be  the  same 
because  the  distribution  of  hospital 
labor  prices  differs  from  the  distribution 
of  prices  faced  by  SNFs.  The  hospital 
wage  index  may  not  adequately  reflect 
variation  in  SNF  wages  because  of  state 
regulations  that  affect  nursing  facilities 
but  not  hospitals.  Through  their 
certification  and  oversight  roles,  states 
have  a  major  impact  on  the  costs  and 
staffing  of  nursing  facilities.  Medicare 
should  recognize  the  differences  in 
labor  costs  imposed  by  the  states. 

Another  potential  reason  for  the 
variation  between  the  hospital  wage 
index  and  nursing  facility  wage  index  is 
skill  mix  differences  between  these 
institutions.  Compared  with  hospitals, 
nursing  facihties  employ 
proportionately  more  aides.  In  addition, 
the  relative  level  of  aides'  salaries 
compared  with  nurses'  salaries  may  not 
be  the  same  across  geographic  areas. 
The  hospital  wage  index  does  not 
capture  differences  in  the  mix  of 
employees  and  in  relative  wages. 

OBRA  1987  increased  Federal 
oversight  of  nursing  facilities.  It 
mandated  new  standards  for  quality  of 
care,  provided  requirements  related  to 
overall  staffing,  and  established 
minimum  training  for  nurses'  aides.  The 
new  standards  may  reduce  variations  in 
state  nursing  facility  regulations, 
although  considerable  wage  differences 
continued  through  1990. 

Regardless  of  the  payment  method  for 
nursing  facilities  under  Medicare,  an 
accurate  wage  index  is  necessary  to 
account  for  geographic  differences  in 
wages.  As  with  the  hospital  wage  index, 
the  method  used  to  collect  wage  and 
hour  data  for  nursing  facilities  should 
be  prospective,  ensure  the  consistency 
of  the  data,  and  minimize  the  reporting 
burden.  Further,  the  Commission 
suggests  that  the  Secretary  phase  in  the 
use  of  the  nursing  faciUty  wage  index 
because  of  its  potential  impact  on  SNFs. 

[FR  Doc.  93-12093  Filed  S-2S-93;  8:45  ami 

MLUNQ  COOC  41W-0S-# 


IMI 


Wednesday 
May  26,  1993 


Part  III 


n  1 


Department  of 
Health  and  Human 
Services 


Health  Care  Financing  Administration 


42  CFR  Part  400  et  al. 

Medicare  Program;  Essential  Access 

Community  Hospitals  (EACHs)  and  Rural 

Primary  Care  Hospitals  (RPCHs);  Final 

Rule 


30630      Federal  Register  /  Vol.  58,  No.  100  /  Wednesday.  May  26.  1993  /  Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part*  400, 409,  410, 411,  412, 
413, 424, 440,  485. 488, 489.  and  498 

[BPD-713-F] 

RIN  0938-AF21 

Medicare  Program;  Essential  Access 
Community  Hospitals  (EACHs)  and 
Rural  Primary  Care  Hospitals  (RPCHs) 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  These  final  rules  set  forth  the 
requirements  for  designating  certain 
hospitals  as  EACHs  or  RPCHs;  the 
conditions  that  an  RPCH  must  meet  to 
participate  in  Medicare;  and  the  rules 
for  Medicare  payment  for  services 
furnished  by  EACHs  and  RPCHs. 

These  rules  are  necessary  to 
implement  sections  6003(g)  and  6116  of 
the  Omnibus  Budget  RecondUation  Act 
of  1989  (OBRA  89)  and  section  4008(d) 
of  the  Omnibus  Budget  Reconcihation 
Act  of  1990  (OBRA  90). 

The  amendments  are  intended  to 
promote  regionalization  of  rural  health 
services  in  grant  States,  improve  access 
to  hospital  and  other  health  services  for 
rural  residents,  and  enhance  the 
provision  of  emergency  and  other 
transportation  services  related  to  health 
care. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  June  25, 1993.  The 
incorporation  by  reference  into 
§485.623,  paragraph  (d)(1),  is  approved 
for  incorporation  by  reference  by  the 
Director  of  the  Federal  Register  as  of 
June  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Hoyer,  (410)  966-4607. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1861(e)  of  the  Social  Security 
Act  (the  Act)  defines  a  hospital  as  an 
institution  primarily  engaged  in 
providing,  by  or  under  Uie  supervision 
of  physicians,  diagnostic  and 
therapeutic  or  rehabilitative  services  to 
injitfed,  disabled,  or  sick  persons  and 
24-hour  nursing  services  furnished  or 
supervised  by  a  registered  nurse  (RN).  In 
order  to  be  covered  under  Medicare, 
these  services  must  be  furnished  by  a 
hospital  that  is  approved  as  meeting  the 
Federal  conditions  of  participation  in 
the  Medicare  program  found  in  our 
regulations  at  42  CFR  part  482.  There  is 
no  provision  allowing  participation  as  a 
hospital  by  a  freestanding  facihty  that 


provides  primarily  outpatient  care,  or 
that  does  not  have  full-time  nursing 
services. 

Section  1883  of  the  Act  allows  rural 
hospitals  having  fewer  than  100  beds  to 
offer  skilled  nursing  facility  (SNF) 
services  by  having  beds  that  "swing" 
between  hospital  and  SNF  levels  of  care. 
These  hospitals  are  thus  permitted  to 
vary  the  level  of  care  they  provide  in 
response  to  changing  patient  needs  by 
using  the  same  bed  to  furnish  hospital 
services  at  one  time  and  SNF  services  at 
another.  Nonetheless,  a  special 
provision  of  section  1883  of  the  Act 
prohibits  hospitals  with  a  nursing 
services  waiver  under  section  1861(e)  of 
the  Act  from  being  designated  as  swing- 
bed  hospitals. 

Sections  6003(g)  and  6116  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  89.  Pub.  L.  101-239), 
added  a  new  section  1820  to  the  Act. 
This  new  section  authorizes  a  grant 
program  for  the  development  of  rural 
health  care  plans  and  health  care 
networks,  establishes  two  new 
designations  for  hospitals  and  facilities 
(Essential  Access  Commimity  Hospitals 
(EACHs)  and  Rural  Primary  Care 
Hospitals  (RPCHs)),  sets  forth  the 
conditions  under  which  a  hospital  or 
facility  will  be  designated  as  an  EACH 
or  RPCH,  authorizes  the  Secretary  to 
waive  such  provisions  of  part  C  of  title 
XVin  as  necessary  to  conduct  the  EACH 
and  RPCH  program,  provides  an 
adjustment  to  the  hospital-specific  rate 
for  an  EACH  experiencing  an  increase  in 
reasonable  costs  during  a  cost  reporting 
period  as  a  result  of  becoming  a  member 
of  a  rural  health  network,  and  provides 
rules  for  Medicare  coverage  and 
payment  for  inpatient  and  outpatient 
RPCH  services.  The  EACH  and  RPCH 
program  is  limited  to  seven  States  but  a 
special  provision,  section  1820(i)(2)(C) 
of  the  Act,  allows  the  Secretary  to 
designate  up  to  15  facilities  in  other 
States  as  RPCHs  if  they  meet  specified 
conditions.  The  process  for  making 
these  designations,  and  information  for 
facihties  that  wish  to  apply  for  RPCH 
status  under  the  special  provision,  will 
be  set  forth  in  a  separate  Federal 
Register  publication. 

Section  1814(1)(2)  of  the  Act.  as 
enacted  by  section  6003(g)(3)(B)(iii)(II) 
of  OBRA  89,  and  section  1834(g)(2)  of 
the  Act,  as  enacted  by  section  6116(b)(2) 
of  OBRA  89.  also  direct  HCFA  to 
develop  and  implement,  not  later  than 
January  1, 1993,  a  prospective  payment 
system  (PPS)  for  inpatient  and 
outpatient  RPCH  services,  respectively. 

The  provisions  of  section  1820  of  the 
Act,  which  were  added  by  section 
6003(g)(1)(A)  of  OBRA  89  and  amended 


by  section  4008(d)  of  OBRA  90, 
generally  provide  that: 
.    •  An  RPCH  must  be  located  in  a  State 
that  has  received  a  grant  to  set  up 
EACH/RPCH  networks  in  its  rural  areas, 
or  be  separately  designated  by  the 
Secretary  as  one  of  15  independent 
RPCHs.  A  facility  located  in  an  urban 
county  can  be  designated  as  an  RPCH  if 
the  county  is  substantially  larger  than 
the  average  geographic  area  of  urban 
counties  in  die  United  States  and  the 
county's  hospital  service  area  is 
characteristic  of  the  service  areas  of 
counties  located  in  rural  areas. 

•  ]n  designating  up  to  15  facilities  in 
non-RPCH  States  as  independent 
RPCHs,  the  Secretary  is  required  to  give 
preference  to  certain  facilities.  These  are 
facilities  that  are  located  outside  grant 
States  but  have  entered  into  agreements 
with  rural  health  networks  in  States 
receivinggrants. 

•  An  RPCH  must  be  in  compliance 
with  the  hospital  conditions  of 
participation  found  at  42  CFR  part  482 
at  the  time  it  applies  for  designation  as 
an  RPCH  and  must  agree  to  stop 
providing  inpatient  care,  except  within 
the  limits  specified  in  the  legislation,  as 
soon  as  its  application  for  RPCH  status 
is  approved.  A  facility  which  closed 
within  12  months  before  applying  for 
RPCH  status  meets  this  requirement  if  it 
was  in  compliance  with  the  hospital 
conditions  at  the  time  it  closed. 

Section  4008(m)(2)(B)(iii)  of  OBRA  90 
amended  section  1820(j)  of  the  Act  to 
add  the  authority  to  waive  the 
provisions  of  part  A  of  title  XVIII  as 
necessary  to  conduct  the  EACH 
program.  (As  noted  above,  authority  to 
waive  provisions  of  part  C  had  already 
been  included  in  the  1989  enactment.) 

n.  Provisions  of  the  Proposed 
Regulations 

In  an  October  25, 1991.  proposed  rule 
(56  FR  55382),  we  proposed  to  amend 
the  following  parts  of  the  chapter  FV. 
title  42  of  the  Code  of  Federal 
Regulations. 

In  part  400.  subpart  B,  containing 
definitions,  we  proposed  to  revise  the 
definitions  for  "Provider"  and 
"Services"  to  include  RPCHs.  We  would 
also  add  new  acronyms  and  definitions 
for  an  EACH  and  an  RPCH. 

We  would  amend  part  409  concerning 
Medicare  Part  A  (Hospital  Insurance 
Benefits)  to  include  inpatient  RPCH 
services.  We  would  also  specify  that 
Medicare  Part  B  pays  for  outpatient 
RPCH  services  furnished  by  an  RPCH 
having  a  provider  agreement  under  part 
489. 

In  part  410  regarding  Medicare  Part  B 
(Supplementary  Medical  Insurance 
Benefits),  we  proposed  that  outpatient 
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RPCH  services  would  be  included  in  the 
scope  of  benefits  available  under 
Medicare  Part  B  and  that,  in  accordance 
with  section  1834(g)  of  the  Ad. 
Medicare  Part  B  would  pay  for  services 
furnished  before  1993  by  an  RPCH  to  its 
outpatients  under  one  of  the  following 
two  methods  (as  described  in  the 
proposed  rule)  elected  by  the  RPCH: 

•  Cost-based  facility  payment  plus 
professional  services  payment  method. 

•  All-inclusive  metnod. 

In  part  411,  subpart  A,  concerning 
exclusions  from  Medicare  coverage,  in 
accordance  with  section  1862(a)(14)  of 
Ae  Act,  we  would  make  services  to 
RPCH  inpatients  subject  to  rebimdUng 
on  die  same  basis  as  services  to  hospital 
inpatients. 

in  part  412,  subpart  G,  concerning  the 
special  treatment  of  certain  faciUlies 
under  the  prospective  payment  system 
(PPS)  for  inpatient  hospital  services,  we 
proposed  that  a  hospital  designated  by 
HCFA  as  an  EACH  will  be  treated  as  a 
sole  community  hospital  (SCH),  as 
required  by  the  amendment  to  section 
1886(d)(5)(D)(iii)(nD  of  the  Act  made  by 
section  6003(g)(2)(AKiii)  of  OBRA  89. 
We  also  set  forth  the  conditions  imdef 
which  HCFA  and  the  State  designates  a 
hospital  as  an  EACH. 

In  accordance  with  section 
1886(d)(5)(D)(v)  of  the  Act.  we  provided 
that  HCFA  would  increase  an  EACH's 
applicable  hospital-specific  rate  it 
during  a  cost  reporting  period,  the 
hospital  experiences  increases  in  its 
Medicare  inpatient  operating  costs  that 
are  directly  attributable  to  its 
membership  in  a  rural  health  network. 
(We  used  the  term  "hospital-specific 
rate"  rather  than  "target  amount"  which 
is  used  in  the  statute,  in  order  to  avoid 
confusion  between  the  rate  paid  SCHs 
and  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  rate  of 
increase  limits,  which  the  statute  also 
notes  as  a  "target  amount.")  We  also 
proposed  requirements  that  a  hospital 
must  meet  in  order  to  qualify  for  an 
increase  in  its  hospital-specific  rate. 

We  proposed  to  ameno  the  reasonable 
cost  payment  principles  in  part  413  to 
include  the  payment  methods  for 
inpatient  and  outpatient  services 
furnished  by  an  RPCH.  This  payment 
methodology  is  based  upon  section 
1814(1)  of  the  Act  for  inpatient  RPCH 
services  and  section  1834(g)  of  the  Act 
for  outpatient  RPCH  services. 

In  part  424,  subpart  B,  concerning 
physician  certification  and  treatment 
plan  requirements,  in  accordance  with 
section  1814(a)(8)  of  the  Act.  we 
proposed  that  Medicare  Part  A  would 
pay  for  inpatient  RPCH  services  only  if 
a  physician  certifies  that  such  services 
were  required  to  be  immediately 


furnished  oo  a  temporary,  inpatient 
basis.  We  would  require  certifications 
for  posthospital  SNF  care  in  RPCHs 
v«tn  swing-bed  approval  that  are  the 
same  as  those  in  swing-bed  hospitals. 
We  also  proposed  creating  RPCH 
services  as  an  optional  Medicaid  benefit 
so  that  States  in  which  RPCHs  are 
designated  for  Medicare  purposes  can 
also  elect  to  pay  these  same  RPCHs 
under  Medicaid. 

In  part  485  concerning  conditions  of 
participation  and  coverage  for 
specialized  providers,  we  proposed  the 
circumstances  under  whic^  HCFA  and 
States  would  designate  a  hospital  as  an 
RPCH  and  the  conditions  of 
participation  for  RPCHs. 

Under  the  survey  and  certification 
procedures  in  part  488,  we  proposed 
including  an  RPCH  in  the  definition  of 
"provider  of  services"  and  "provider", 
this  revision  allows  an  RPCH  to  be 
surveyed  by  State  agencies  for 
compliance  with  the  conditions  of 
participation  and  be  subject  to  the  same 
requirements  as  other  providers. 

We  proposed  revisions  to  the  provider 
agreement  regulations  in  part  489  to 
require  RPCHs  to  comply  with  the 
requirements  for  bundling  of  services  on 
the  same  basis  as  hospitals,  and  to 
maintain  an  agreement  with  a  peer 
review  organization. 

m.  Analysis  of  and  Responses  to  Public 
Comments  Received  on  the  Proposed 
Rule 

In  response  to  the  October  25, 1991. 
proposed  rule,  we  received  92  timely 
items  of  correspondence.  Comments 
were  received  from  a  wide  variety  of 
correspondents,  including  national 
hospital  and  health  care  organizations, 
State  hospitals  and  health  care 
organizations.  State  government 
agencies,  a  consulting  firm,  and  various 
other  hospitals,  physicians,  and  health 
care  professionals.  Below  we  state  their 
comments  and  our  responses. 

Publication  of  Final  Regulations 

Comment:  Two  commenters  stated 
that  the  final  rules  should  be  published 
as  interim  final  rules,  and  later  be 
revised  based  on  experience  with  the 
RPCH  model  in  the  seven  grant  States. 

Response:  We,  too.  considered  the 
recommendation  that  the  regulations  be 
issued  as  interim  final  rules,  with  the 
possibility  of  later  revision.  However, 
we  believe  that  once  facilities  have 
reorganized  their  operations  to  meet 
these  requirements  they  should  have 
reason^le  assuranx:»  that  the 
reorganization  «vill  not  be  made  obsolete 
by  rapid  changes  in  the  regulations. 
This  is  not  to  say  that  the  requirements 
set  forth  in  these  regulations  will  not 


change,  but  only  that  they  will  not  do 
so  until  there  has  been  the  opportunity 
for  further  public  comment  on  any 
proposed  changes.  Therefore,  we  did 
not  adopt  this  recommendation. 

Status  of  RPCHs  as  a  New  Provider 
Category 

Comment:  Commenters  stated  that  the 
proposed  RPCH  requirements  are  a 
blend  of  hospital  and  rural  health  clinic 
(RHQ  requirements  and  reflect  an 
overly  narrow  view  of  the  function  of 
RPCHs.  This  view  of  RPCHs  does  not 
allow  them  adequate  recognition  as  a 
new  provider  type  separate  from 
hospitals  and  RHCs.  They 
recommended  that  new  regulations  that 
are  not  derivative  of  hospital  or  RHC 
requirements  be  develo{wd.  These  new 
regulations  should  differentiate  RPCHs 
from  other  providers  and  allow  them  the 
flexibility  to  meet  community  needs. 
One  commenter  identified  the 
community  needs  to  be  met  as  primary 
and  preventive  health  care,  triage, 
treatment  or  transport  for  emergency 
care,  diagnostic  and  therapeutic 
outpatient  care,  and  limited  inpatient 
care. 

Response:  We  agree  that  a  RPCH.  as 
a  separate  provider  type  under  the 
Medicare  law,  should  be  subject  to 
conditions  of  participation  and  other 
regulations  that  are  specific  to  them. 
However,  we  do  not  agree  that  those 
regulations  should  not  in  any  way 
resemble  those  that  apply  to  hospitals  or 
RHCs.  On  the  contrary,  we  believe  that 
RPCHs  will  be  Uke  hospitals  in  a 
number  of  ways.  They  will  provide 
inpatient  hospital  services  and 
emergency  and  nonemergency 
outpatient  services  to  petients.  RPCHs 
will  also  resemble  RHCs  in  that  they 
will  be  located  in  rural  areas  where 
there  is  a  shortage  of  other  health 
facilities  and  will  offer  care  to 
ambulatory  patients  and  serve  as  the 
patient's  point  of  entry  into  the  health 
care  system.  Because  of  Jiese 
similarities  in  their  location  and  scope 
of  services,  and  in  the  types  of  patients 
treated,  it  is  almost  unavoidable  that  the 
RPCHs,  hospitals,  and  RHCs  will  in 
some  cases  be  controlled  by  similar 
requirements. 

Moreover,  we  are  concerned  that 
differentiation  of  the  requirements 
among  these  three  provider  types  could 
jeopardize  patient  health  and  safety. 
Certain  services  and  procedures,  such  as 
nursing  services  or  laJDoratory  tests, 
present  the  same  set  of  health  and  safety 
and  quality  control  problems  whether 
they  are  fiunished  in  a  hospital  or 
another  location.  Medicare  beneficiaries 
who  receive  the  services  have  the  right 
to  expect  a  uniform  level  of  protection 
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in  any  Medicare  participating  facility. 
This  level  of  protection  would  be 
difficult  to  achieve  if  we  were  to 
deliberately  vary  the  requirements  for  a 
RPCH  from  those  of  other  providers  in 
an  attempt  to  establish  spurious 
difierences  among  them.  Because  of 
these  concerns,  we  did  not  make  any 
changes  in  the  final  rule  based  on  these 
comments. 

We  agree  with  the  commenter  who 
stated  that  a  RPCH  can  be  expected  to 
help  meet  community  needs  for  primary 
ana  preventive  health  care,  triage, 
treatment  or  transport  for  emergency 
care,  diagnostic  and  therapeutic 
outpatient  care,  and  limited  Inpatient 
care.  Of  course,  specific  provisions  of 
the  Medicare  law  prohibit  payment  for 
many  preventive  services,  such  as  most 
immunizations.  However,  we  beheve 
the  regulations  as  proposed  allow  the 
facilities  adequate  flexibility  to  provide 
these  services.  Therefore,  we  have  not 
revised  the  final  rules  based  on  this 
comment. 

Comment:  New  payment  rules 
specific  to  RPCHs  should  be  developed; 
RPCHs  should  not  be  paid  on  the  same 
principles  as  hospitals  and  RHCs, 

Response;  The  oasic  payment 
methods  for  inpatient  ana  outpatient 
RPCH  services  are  set  forth  in  section 
1814(1)  of  Act,  as  added  by  section 
6003(g)(3)(B)(iii)(n)  of  OBRA  89  (for 
inpatient  services)  and  in  section 
1334(g)(l}  of  the  Act,  as  added  by 
section  6116(b)(2)  of  OBRA  89  (for 
outpatient  services).  Although  we 
considered  comments  on  specific 
provisions  of  our  payment  proposals, 
we  do  not  believe  it  would  oe 
appropriate  to  modify  the  basic  payment 
methods  specified  in  the  statute  merely 
to  differentiate  RPCHs  from  hospitals 
and  RHCs.  For  reasons  explained  under 
a  discussion  of  the  comments 
concerning  "Scope  of  HCFA  Waiver 
Authority  xmder  section  1820(j)  of  the 
Act,"  in  this  section  of  the  preamble,  we 
also  do  not  believe  the  waiver  authority 
in  section  1820(j)  of  the  Act  would 
authorize  changes  of  statutory 
provisions  enacted  as  part  of  the  EACH 
and  RPCH  amendments,  themselves. 
Therefore,  we  did  not  adopt  this 
comment. 

Comment:  The  RPCH  requirements 
•  should  be  expanded  to  include 
comprehensive  primary  care  providers 
such  as  ambulatory  surgical  centers 
(ASCs),  since  these  facilities  could,  with 
minimal  upgrading,  fulfill  the  role  of  an 
RPCH. 

Response:  Section  1820(f)(1)(B)  of  the 
Act  states  specifically  that  a  facility  is 
eligible  for  designation  as  an  RPCH  only 
if  it  is  participating  as  a  hospital  at  the 
time  it  applies  for  the  designation  or,  in 


the  case  of  a  fodlity  that  is  closed,  was 
a  participating  hospital  when  it  closed. 
We  have  no  authority  to  waive  this 
provision.  Therefore,  we  did  not  adopt 
this  comment. 

Comment:  One  commenter  stated  that 
the  RPCH  regulations  should  not  be  too 
closely  hnked  to  the  hospital 
regulations,  since  less  intensive 
faciUties  could  also  meet  health  care 
needs  in  rural  areas.  However,  another 
commenter  recommended  that  the 
regulations  should  not  be  too  closely 
linked  to  the  RHC  regulations,  since 
RHC  services  are  generally  of  short 
diuation,  and  do  not  include  inpatient 
care,  while  RPCH  services  are  of  longer 
duration,  and  may  include  inpatient 
services. 

Response:  We  agree  with  both 
comments,  and  have  attempted  to  avoid 
reliance  on  either  hospital  or  RHC 
standards  in  the  final  rules  set  forth 
below.  Some  similarities,  however,  are 
mandated  by  statute. 

Comment:  One  commenter  stated  that 
the  description  of  RPCHs  in  the 
Regulatory  Impact  Statement  and 
Flexibility  Analysis  (56  PR  55396) 
indicates  that  an  RPCH  may  be  a  facility 
that  could  not  quali^r  for  licensure 
imder  the  laws  of  at  least  one  State  as 
a  hospital.  The  commenter 
recommended  that  the  definition  of  an 
RPCH  be  revised  to  read  "a  State 
licensed  acute  care  hospital  or  a  facility 
designated  by  HCFA."  This  would  allow 
an  RPCH  to  continue  to  be  a  hospital  for 
State  and  Medicare  purposes,  would 
remove  any  ambiguity  about  payment, 
and  would  allow  a  hospital  that  is 
designated  as  an  SCH  to  retain  its  SCH 
status.  Another  commenter 
recommended  that  a  RPCH  continue  to 
be  designated  as  a  hospital  but  did  not 
relate  that  designation  to  State  law. 

Response:  While  a  facility  must  have 
been  a  Medicare  participating  hospital 
at  some  point,  (section  1820(f)(1)(B)), 
the  RPCH  legislation  establishes  a  clear 
distinction  between  a  hospital  that  is 
not  limited  in  niunber  of  beds  or  length 
of  inpatient  stay,  and  an  RPOl  that  is 
explicitly  limited  in  both  respects.  We 
require  that  an  RPCH  be  licensed  or 
legally  authorized  to  function  imder 
State  law.  It  is  for  the  State  to  dedde 
what  licensing  classifications, 
nomenclature,  and  requirements  it  will 
impose.  However,  for  purposes  of 
qualifying  to  participate  in  the  Medicare 
program  and  for  determining  the 
amoimt  of  Medicare  payment.  Federal 
definitions  and  requirements  apply. 
Under  the  requirements  of  the  Medicare 
statute,  hospitals  and  RPCHs  are 
distinctly  different  types  of  providers, 
although  they  both  famish  inpatient 
and  outpatient  hospital  services. 


Comment:  The  final  rules  should 
clarify  whether  an  RPCH  will  be 
allowed  to  have  a  distinct-part  SNF, 
since  SNF  services  are  fiequently 
required  in  the  small  isolated 
communities  where  an  RPCH  will  be 
located.  This  issue  coxdd  be  clarified  by 
stating  that  an  RPCH  will  be  allowed  to 
retain  its  status  as  a  hospital. 

Response:  Section  1819(a)  of  the  Act 
defines  an  SNF  as  an  institution  (or  a 
distinct  part  of  an  institution)  that  meets 
certain  requirements.  There  is  no  further 
provision  specifying  that  the  institution 
in  which  the  SNF  Is  a  distinct  part  must 
be  one  that  participates  in  Medicare  as 
a  hospital.  Thus,  nothing  in  the  statute 
prohibits  an  RPCH  from  having  a 
distinct-part  SNF.  Of  course,  a  distinct 
part  of  an  RPCH  cculd  qualify  to 
participate  in  Medicare  as  an  SNF  only 
if  all  applicable  requirements  for 
participation  as  an  SNF  found  in  42  CFR 
part  483  are  met  by  the  distinct  part. 

Comment:  Several  commenters  stated 
that  residents  of  a  community  where  an 
RPCH  is  located  will  be  more  likely  to 
use  RPCH  services  if  an  RPCH  is 
described  in  the  regulations  and 
elsewhere  as  a  limited-service  hospital 
and  is  not  likened  to  an  RHC.  One 
commenter  also  objected  to  the  part  of 
the  preamble  to  the  proposed  rules  in 
which  RPCHs  were  compared  to  free- 
standing outpatient  departments  (56  FR 
55396). 

Response:  The  outpatient  department 
comparison  was  intended  to  give  an 
idea  of  the  type  of  services  an  RPCH 
might  provide,  and  not  to  limit  the 
functions  of  the  RPCH  beyond  the  Umits 
provided  by  statute.  We  have  also 
attempted,  in  these  final  rules,  to  avoid 
any  misleading  characterizations  of  an 
RPCH.  However,  we  believe  that 
commimlty  acceptance  of  an  RPCH  will 
depend  more  on  the  quality  and 
appropriateness  of  its  health  care 
services  rather  than  on  its  name,  and  for 
this  reason  we  have  not  made  any 
changes  to  the  final  rules  based  on  these 
comments. 

Scope  of  HCFA  Waiver  Authority  Under 
Section  1820(j)  of  the  Act 

Comment:  Many  commenters  believe 
that  we  have  extensive  authority  to 
waive  provisions  of  section  1820  and 
other  provisions  of  the  Act,  including 
the  number  of  beds  and  length-of-stay 
limitations  for  RPCHs.  They 
recommended  that  we  exercise  this 
authority  in  ways  that  would  allow 
maximum  flexibility  in  the  application 
of  the  RPCH  requirements.  Some 
commenters  stated  that  HCFA  should 
exercise  its  waiver  authority  on  both  a 

S stem-wide  basis  (waive  a  provision  for 
I  EACHs  or  RPCHs  or  both)  and  a 


IMI 
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Statewide  basis,  rather  than  on  a 
facility-by-facility  basis,  because  this  is 
most  consistent  with  the  concept  of 
developing  area  health  care  networks. 
Others  believed  that  more  creative  ways 
of  meeting  local  health  needs  would  be 
encouraged  if  HCFA  used  its  waiver 
authority  to  promote  individual  State 
models  of  EACHs  and  RPCHs,  rather 
than  using  standard  nationwide 
definitions.  Two  commenters  said  that 
this  is  especially  true  with  respect  to 
rural  agricultural  areas  that  have  access 
problems  but  are  not  as  sparsely 
populated  as  frontier  areas. 

Other  commenters  recommended  that 
the  final  rules  state  that  HCFA  intends 
to  exercise  its  waiver  authority  in  a  way 
that  allows  maximum  flexibiUty  at  the 
State  level,  or  that  they  should  set  forth 
a  process  to  be  followed  in  granting 
waivers  of  specific  requirements.  Still 
other  commenters  expressed  the  view 
that  the  State  is  in  a  better  position  than 
HCFA  to  understand  local  health  care 
needs.  The  State  should  be  allowed  to 
approve  waivers  of  the  statutory 
requirements.  These  commenters 
recommended  that  an  individual  grant 
State  should  be  permitted  to  have 
various  levels  of  EACH  and  RPCH 
facilities,  with  the  staffing  and  scope  of 
services  varying  according  to  local 
needs.  Another  group  of  commenters 
recommended  that  a  State  be  given  more 
responsibiUty  to  designate  facilities, 
including  designating  an  "intermediate 
EACH"  when  needed  to  improve 
emergency  response  time  because  of  the 
distances  over  which  patients  in 
sparsely  populated  areas  would  have  to 
be  transported  to  receive  care. 

Response:  We  believe  these  comments 
share  a  common  misimderstanding  of 
the  extent  of  the  waiver  authority 
allowed  HCFA  under  section  1820(j)  of 
the  Act.  In  general,  those  who 
commented  on  this  issue  assiuned  that 
the  Secretary  of  HHS  is  authorized  to 
waive  various  provisions  of  section 
1820,  which  is  the  principal  statutory 
basis  of  the  EACH  and  RPCH  program. 
For  the  reasons  stated  below,  we  do  not 
believe  the  Secretary's  waiver  authority 
extends  as  far  as  the  commenters 
suggest 

We  believe  the  general  waiver 
authority  in  section  1820(j)  of  the  Act 
can  only  be  interpreted  as  referring  to 
the  waiver  of  statutory  sections  in  parts 
A  and  C  of  the  Act,  other  than  those  in 
section  1820,  that  might  conflict  with  or 
otherwise  frustrate  the  implementation 
of  the  EACH  and  RPCH  program 
(section  1820).  This  interpretation  of 
section  1820(j)  of  the  Act  precludes  the 
waiver  of  section  1820  requirements  for 
designation  of  EACHs  or  RPCHs. 


Section  1820(j)  of  the  Act,  which  falls 
under  the  heading  "Waiver  of 
Conflicting  Part  A  Provisions," 
authorizes  the  Secretary  of  HHS  to 
waive  provisions  of  part  A  and  part  C 
of  title  XVm  as  necessary  to  conduct  the 
program  under  section  1820  of  the  Act. 
Since  all  of  section  1820  is  contained 
within  part  A  of  the  Act.  it  is  possible 
to  conclude  that  the  Secretary  had 
essentially  xmlimited  authority  and 
would  be  free  to  waive  any  and  all 
provisions  of  section  1820.  If  the 
Secretary  did  so,  however,  he  would  not 
be  implementing  the  EACH  program 
that  the  Congress  designed  in  section 
1820  but  some  other  program  that  had 
not  been  enacted. 

Also,  this  reading  would  not 
correspond  with  the  title  of  the  waiver 
section  which  authorizes  waivers  when 
a  conflict  exists  with  the  provisions  of 
part  A  of  the  Act.  It  would  not  be 
reasonable  to  expect  that  the  Congress 
would  pass  section  1820  of  the  Act 
which  contains  the  distinctive  and 
detailed  provisions  of  the  EACH  and 
RPCH  program,  and  then  include  in  the 
same  section  a  paragraph  which  enables 
the  Secretary  to  waive  as  "conflicting" 
one  of  the  section's  own  provisions. 
This  reading  of  the  waiver  authority 
would  frustrate  Congressional  intent  in 
establishing  statutory  conditions.  It 
could  make  the  very  program  which  the 
Congress  sought  to  establish 
meaningless.  Since  this  reading  of  the 
statute  would  produce  potentially 
absurd  results,  we  believe  it  is  not  a 
reasonable  interpretation  of  the  waiver 
provision.  Finally,  we  would  note  that 
Congress  attempted  to  distingmsh 
between  requirements  applicable  to 
RPCHs  and  requirements  applicable 
only  to  hospitals  by  inserting  the  term 
"RPCH"  in  many  places  throughout  the 
statute.  In  recognition  that  some 
references  may  have  been  missed,  it 
included  in  section  1861(e)— the 
definition  of  the  term  "hospital"— the 
sentence:  "The  term  hospital  does  not 
include,  'unless  the  context  otherwise 
Tequires,'  a  rural  primary  care  hospital 
*  •  •  ."  We  believe  that  this  language, 
too,  indicates  a  Congressional  intent  to 
implement  the  specific  provisions  of 
section  1820  of  the  Act  as  closely  as 
possible  to  the  way  they  are  described 
in  the  statute. 

Of  course,  section  1820  of  the  Act 
does  contain  other  provisions  that  allow 
the  Secretary  some  flexibility  in 
designating  facilities  as  an  EACH  or  an 
RPCH.  In  particular,  section 
1820(i)(l)(B)  of  the  Act  allows  the 
Secretary  to  designate  a  hospital  as  an 
EACH  if  it  is  not  eUgible  for  designation 
by  the  State  in  which  it  is  located  only 
because  it  does  not  have  either  75  or 


more  beds,  or  a  location  which  is  more 
than  35  miles  from  any  other  hospital. 
Section  1820(i)(2)(B)  allows  the 
Secretary  to  designate  a  faciUty  as  an 
RPCH  if  it  is  not  eUgible  for  designation 
by  the  State  only  because  the  facility  has 
not  satisfied  certain  statutory 
requirements.  In  particular,  that  section 
allows  the  Secretary  to  designate  a 
facility  as  an  RPCH  even  though  the 
facility  is  not  so  designated  by  the  Sfate 
because  the  facihty  failed  to  meet  the 
criteria  described  in  subparagraphs  (C), 
(F),  or  (G)  of  section  1820(f)(1)  of  the 
Act.  Section  1820(f)(1)(C)  states  that  the 
faciUty  has  ceased  to  provide  inpatient 
care,  except  as  required  under  section 
1820(f)(1)(F)  of  the  Act.  Section 
1820(f)(1)(F)  states  that  the  facility 

Erovides  not  more  than  six  inpatient 
eds  for  providing  inpatient  care  for  a 
jeriod  not  to  exceed  72  hours  (unless  a 
onger  period  is  required  because  of 
nclement  weather  or  other  emergency 
conditions)  to  patients  requiring 
stabilization  before  discharge  or  transfer 
to  a  hospital.  Section  1820(f)(1)(G)  states 
that  the  facility  meets  such  staffing 
requirements  as  would  apply  under  the 
definition  of  "hospital"  in  section 
1861(e)  of  the  Act  to  a  rural  hospital, 
with  certain  exceptions  as  specified  in 
that  section.  In  addition,  section 
1820(i)(2)(C)  of  the  Act  authorizes  the 
Secretary  to  designate  up  to  15  facilities 
located  outside  EACH  grant  States  as 
RPCHs.  In  the  preamble  to  the  notice  of 
proposed  rulemaking  (NPRM)  (56  FR 
55389),  HCFA  announced  its  intention 
to  exercise  this  statutory  authority  in 
limited  situations.  The  procedures  for 
seeking  Secretarial  designation  under 
this  provision  will  be  set  forth  in  a 
separate  Federal  Register  publication. 

We  considered  the  public 
recommendations  that  we  expand  the 
use  of  the  sections  1820(i)(l)(B)  and 
1820(i)(2)(B)  of  the  Act  authorities  to 
designate  a  facility  as  an  EACH  or  an 
RPCH  even  though  a  faciUty  does  not 
meet  the  number  of  beds,  location,  or 
staffing  restrictions  specified  in  the 
regulations.  We  also  considered 
recommendations  that  we  allow  the 
States  to  exercise  this  authority  on 
behalf  of  the  Secretary.  As  noted 
elsewhere  in  this  preamble,  we  have 
decided  to  use  the  section  1820(i)(l)(B) 
authority  to  allow  hospitals  having 
fewer  than  75  beds  to  be  designated  as 
EACHs  if  they  meet  other  requirements  . 
and  are  not  located  writhin  35  miles  of 
another  hospital  having  at  least  75  beds, 
and  to  use  the  section  1820{i)(2)(B) 
authority  to  allow  RPCHs  which  qualify 
for  swing-bed  agreements  to  maintain 
up  to  12  inpatient  beds.  However,  we 
are  not  making  other  changes  based  on 
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these  comments  at  this  time.  While  we 
understand  the  need  for  State  and 
network-level  flexibility  in  the 
provisitm  of  services,  we  also  note  that 
the  authority  to  exercise  the  provisions 
of  sections  1820(i)(l)(B).  1820(i)(2)(B). 
and  1820(i)(2)(C)  is  purely  discretionary 
with  the  Secretary;  there  is  no  statutory 
obligation  to  exercise  that  authority. 

We  have  decided  not  to  exercise  the 
sections  1820{i)(l)(B)  and  1820(i)(2KB) 
of  the  Act  authority  in  other  ways  at  this 
time  because  we  believe  the  minimal 
r'^quirements  we  have  estabUshed  for  an 
EACH  and  an  RPCH  give  these  facihties 
adequate  flexibility  to  organize 
themselves  and  provide  services  as  they 
.see  fit.  We  also  are  concerned  that 
extensive  use  pf  the  authority  to 
designate  facilities  not  meeting  statutory 
criteria  could  discourage  comp.liance 
with  those  criteria,  and  that  it  also  could 
lead  to  wide  variations  in  the  types  of 
facilities  designated  as  an  RPCH.  This 
would  make  it  more  difficult  to  survey 
these  facilities  against  national  health 
and  safety  standards  and  thereby  assiu^ 
Medicare  beneficiaries  a  uniform  quality 
of  care. 

Although  RPCHs  will  be  limited  to  six 
inpatient  beds  unless  they  have  a  swing- 
bed  agreement  (as  discussed  in  the 
following  paragraph),  we  recognize  that 
in  some  cases  an  RPCH  may  have  to 
treat  a  larger  number  of  inpatients 
because  it  is  the  nearest  available  source 
of  care  for  the  victims  of  natural  or  man- 
made  disasters  such  as  floods, 
earthquakes,  plane  crashes,  or  bus  or 
train  accidents.  If  an  RPCH  temporarily 
exceeded  the  six-bed  limit  in  order  to 
provide  emergency  inpatient  services 
under  these  conditions,  it  would  not  be 
cited  for  noncompliance  with  its 
provider  agreement.  However,  we  do 
not  believe  that  explicit  regulatory 
authority  is  needed  to  authorize  this 
special  handling  of  emergency 
circumstances,  and  have  not  made  any 
special  provisions  for  it  in  the 
regulations. 

As  explained  in  the  preamble  to  the 
proposed  rule  (56  FR  55394).  we  believe 
RPCHs  that  meet  appUcable 
requirements  should  be  allowed  to  have 
swing-bed  agreements,  and  recognize 
that  successful  provision  of  posthospital 
SNF  care  in  these  facihties  may  require 
them  to  maintain  more  than  the  six 
inpatient  beds  allowed  by  section 
1820(f)(l)(F}  and  to  keep  SNF-level 
inpatients  longer  than  the  72-hour 
period  permitted  for  RPCH  inpatient 
care  by  that  section.  Because  of  these 
considerations,  we  have  retained  with 
some  revisions  discussed  later  in  this 
preamble  the  provisions  of  the  proposed 
regulations  that  would,  under  the 
section  1820(i)(2)(B)  authority,  allow 


designation  of  certain  fadUties  as 
RPCHs  even  though  they  do  not  meet 
otherwise  applicable  statutory  criteria 
with  respect  to  number  of  beds  and 
length  of  inpatient  stay.  However,  this 
represents  our  sole  exercise  of  the 
section  1820{i)(2)(B)  authority. 

Finally,  we  believe  that  number  of 
beds  and  )ength-of-stay  limitations 
included  in  section  1820(f)(1)(F)  of  the 
Act  represent  an  attempt  by  the 
Congress  to  hmit  the  type  and  severity 
of  cases  that  can  be  treated  by  RPCHs 
without  adopting  overly  detailed  and 
prescriptive  standards  that  may  be 
inappropriate  to  certain  communities  or 
that  could  become  obsolete  due  to 
changes  in  medical  practice.  By  defining 
limits  on  the  size  and  length  of  stay  of 
RPCHs,  the  Congress  was  able  to  allow 
local  physicians  and  other  practitioners 
to  decide,  within  broad  limits,  which 
patients  could  appropriately  be  treated 
in  a  Umited-service  facility  such  as  an 
RPCH.  In  our  view,  the  program  as 
passed  by  the  Congress  should  be  given 
a  chance  to  operate  in  the  seven  grant 
States  before  widespread  variations  are 
allowed.  Because  of  these 
considerations,  we  did  not  adopt  any  of 
the  recommendations  of  commenters  on 
these  issues. 

(The  section  1820(i)(2){C)  authority 
will  be  exercised  through  the  process  for 
designating  RPCHs  outside  grant  States 
that  will  be  described  in  a  separate 
Federal  Register  publication.) 

Designation  of  a  National  Single 
Intermediary 

Comment:  A  commenter 
recommended  that,  because  of  unique 
payment  provisions  for  EACHs  and 
RPCHs,  consideration  be  given  to 
designating  a  single  national 
intermediary,  located  in  one  of  the  grant 
States,  to  process  all  EACH  and  RPCH 
payments. 

Response:  We  reviewed  this 
suggestion  but  do  not  agree  that  the 
payment  methods  for  an  EACH  and  an 
RPCH  are  so  unusual  or  complex  as  to 
require  designation  of  a  single 
intermediary.  Section  1816  of  the  Act 
permits  a  provider  to  select  the 
intermediary  of  its  choice,  with  some 
restrictions.  One  restriction  allowed  the 
Secretary  by  secticm  1816(e)  of  the  Act 
is  to  designate  a  regional  or  national 
intermediary  in  the  interests  of  more 
efficient  and  effective  administration. 
Because  an  EACH  will  be  paid  on  the 
same  basis  as  an  SCH.  intermediaries 
will  simply  need  to  apply  existing 
payment  methods  to  an  additional 
facility.  While  the  methods  of  payment 
far  inpatient  and  outpatient  RPCH 
services  differ  from  those  for  hospital 
services,  they  are  described  in  detail  in 


the  regulations,  and  are  similar  in 
concept  to  those  used  for  payment  to  an 
RHC.  Moreover,  a  single  intermediary 
would  be  less  likely  than  a  local 
intermediary  to  be  familiar  with  medical 
practice  and  patterns  of  referral  in  each 
State.  For  these  reasons,  we  do  not 
believe  a  regional  or  national 
intermediary  is  warranted  and  we  did 
not  adopt  the  comment  recommending 
use  of  a  single  intermediary. 

Three-day  Prior  Stay  Requirement  /or 
Posthospital  SNF  Care  (§  409.30} 

Comment:  Existing  regulations  which 
implement  the  statutory  prior  stay 
requirement  for  posthospital  extended 
care  services  specify  that  the  day  of 
discharge  cannot  be  counted  as  one  of 
the  3  consecutive  days  of  hospital 
inpatient  care  required  before 
posthospital  extended  care  services  can 
be  covered.  Because  of  the  72-hoin  limit 
on  stays  in  an  RPCH.  however,  it  is 
impossible  for  a  patient  to  qualify  for 
coverage  of  posthospital  extended  care 
services  in  a  swing-bed  RPCH  based 
only  on  a  3-day  stay  in  the  RPCH.  A 
commenter  recommended  that,  in  order 
to  allow  for  coverage  of  these  services, 
the  3-day  prior  stay  requirement  should 
be  waived  for  patients  given 
posthospital  extended  care  services  in  a 
swing-bed  RPCH  if  the  patients 
previously  received  3  consecutive  days 
of  inpatient  RPCH  care. 

Response:  We  agree  that  patients  who 
seek  care  in  an  RPCH  should  not  be  kept 
from  obtaining  coverage  for  the 
posthospital  extended  care  services  they 
need  because  the  72-hour  limitation  on 
the  length  of  stay  of  inpatients  in 
RPCHs,  which  represents,  in  effect, 
three  24-hour  days,  is  inconsistent  with 
our  current  method  of  counting  days  for 
purposes  of  the  3-day  qualifjing  stay. 
However,  we  believe  only  a  minor 
revision  to  the  regulations  is  needed  to 
accomplish  this.  Under  existing 
Medicare  policy  on  the  coimting  of 
inpatient  hospital  days  of  care,  the 
number  of  days  is  always  in  ujiits  of  full 
days.  A  day  begins  at  midnight  and  ends 
24  hours  later.  As  we  discuss  below, 
even  though  the  day  of  discharge,  death, 
or  the  day  on  which  a  patient  begins  a 
leave  of  absence  is  not  counted  as  a  day. 
the  72  hours  of  inpatient  care  provided 
in  an  RPCH  may  span  more  than  3 
calendar  days. 

Section  1820(f)(1)(F)  of  the  Act  and  § 
485.614(b)(2)  of  the  proposed 
regulations  would  allow  an  RPCH  to 
keep  a  patient  in  inpatient  status  for  as 
long  as  72  hours  following  admission. 
Under  the  pohcy  on  counting  inpatient 
hospital  utilization  days,  which  we  also 
plan  to  use  to  count  days  of  inpatient 
care  in  an  RPCH,  the  date  on  which  a 
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patient  is  admitted  is  counted  as  a  day 
of  care.  The  next  2  days  of  inpatient  care 
also  are  counted  as  utilization  days  if 
the  patient  is  an  inpatient  at  midnight 
of  those  days.  Thus,  a  patient  who  is 
discharged  on  the  following  day  up 
until  72  hours  after  the  time  and  date  of 
initial  admission,  would  be  considered 
to  have  had  3  days  of  inpatient  hospital 
or  RPCH  care  (the  date  of  admission  and 
the  2  succeeding  days).  Therefore,  the 
patient  would  qualify  for  coverage  of 
SNF  care  even  though  the  day  of 
discharge  is  not  counted  as  a  day  of 
care. 

Under  this  method  of  counting 
inpatient  days,  patients  who  are 
admitted  to  an  RPCH  at  a  time  of  day 
when  SNFs  in  the  area  do  not  normally 
accept  new  patients  could  be 
disadvantaged.  For  example,  if  a  patient 
were  admitted  at  1  a.m.  on  the  1st  of  the 
month,  he  or  she  would  have  to  be  kept 
as  an  inpatient  at  the  RPCH  imtil  after 
midnight  on  the  3rd  of  the  month  in 
order  to  meet  the  3-day  prior  stay 
requirement  for  SNF  coverage.  However, 
the  RPCH  would  be  in  violation  of  the 
72-hoiu'  length  of  stay  requirement  if  it 
kept  the  patient  as  an  inpatient  beyond 
1  a.m.  on  the  4th,  even  though  no  SNF 
would  ordinarily  accept  a  new  patient  at 
that  hour.  To  deal  with  this  problem,  we 
plan  to  make  the  policy  on  counting 
inpatient  days  in  an  RPCH  differ  from 
the  parallel  poUcy  for  hospitals  in  one 
way:  If  a  patient  is  discharged  from 
inpatient  status  at  an  RPCH  and 
admitted  to  an  SNF  on  the  second 
calendar  day  following  the  date  of  RPCH 
inpatient  admission,  and  he  or  she  has 
not  otherwise  satisfied  the  3-day  prior 
inpatient  stay  requirement  for  coverage 
of  inpatient  SNF  care,  we  will  count  the 
day  of  discharge  as  a  day  of  care  for 
purposes  of  the  3-day  prior  stay 
requirement.  For  example,  in  the  case 
cited  earUer,  the  patient  could  be 
discharged  from  the  RPCH  and  admitted 
to  the  SNF  during  normal  business 
hours  on  the  3rd  of  the  month,  and  that 
day  would  count  toward  the  3 -day  prior 
stay  requirement.  The  effect  of  this 
poUcy,  which  we  are  adopting 
administratively,  will  be  to  avoid  any 
actual  conflict  between  the  two 
requirements  cited  by  the  commenters. 

Application  of  Hospital  Requirements. 
Including  Inpatient  Hospital  Deductible. 
Benefit  Period,  and  Scope  of  Benefits 
Limitations,  to  RPCHs  (§§  409.60. 
409.61.  409.64.  409.65.  409.66.  409.68. 
409.80.  409.82.  409.83.  409.87) 

Comment:  Commenters  raised  both 
conceptual  and  legal  objections  to  the 
proposal  to  impose  the  Medicare  Part  A 
deductible  on  RPCH  inpatients.  Some 
commenters  noted  that  the  amount  of 


the  Part  A  deductible  is  calculated  to 
approximate  the  national  average  cost  of 
1  day  of  care,  but  that  the  average  length 
of  inpatient  stay  for  hospitals  is  7  days, 
versus  the  maximum  3-day  stay  in  an 
RPCH.  Because  of  the  difference  in 
length  of  stay,  application  of  the 
deductible  to  RPCH  inpatient  stays 
would  mean  that  the  RPCH  patient 
incurs  a  much  higher  proportion  of  the 
cost  of  each  stay  than  a  hospital  patient. 
If  the  patient  does  not  pay  the 
deductible,  the  RPCH  can  recover  the 
unrecovered  costs  attributable  to  the 
nonpayment,  but  only  at  the  end  of  the 
cost  reporting  period  and  only  if  the 
RPCH  has  spent  additional  money  in 
making  a  reasonable  collection  effort. 
This  could  create  cash  flow  problems 
for  RPCHs,  and  also  discourage 
Medicare  patients  from  using  them. 

Because  of  this  concern  about  the 
fairness  of  applying  the  Part  A 
deductible  to  inpatient  RPCH  services 
while  inpatient  RPCH  stays  are  limited, 
commenters  recommended  that  the  72- 
hour  restriction  be  waived,  or  that  the 
deductible  amount  be  reduced,  or  that  a 
special  RPCH  deductible  set  at  a  fraction 
of  the  hospital  deductible  be  developed. 

Other  commenters  pointed  out  that 
because  an  RPCH  is  likely  to  be  a 
limited-service,  low-charge  facility  that 
treats  a  disproportionately  high  number 
of  Medicare  patients,  an  RPCH  will  be 
more  adversely  affected  than  the  average 
hospital  if  its  Medicare  patients  are  held 
responsible  for  deductibles  that  they  do 
not  pay.  Still  other  commenters 
recommended  that  if  a  decision  is  made 
to  impose  some  form  of  cost-sharing  or 
other  deductible  despite  the  above 
arguments,  we  should  establish  a 
separate  RPCH  deductible  which  is  half 
the  hospital  rate,  but  impose  the  second 
half  of  the  deductible  if  the  beneficiary 
is  transferred  to  an  EACH  or  is  admitted 
to  any  full-service  hospital  within  one 
year  of  being  treated  at  the  RPCH.  This 
would  limit  the  beneficiary's 
responsibility  to  one  Medicare  Part  A 
deductible  per  year.  These  commenters 
also  suggested  that  instead  of  a 
deductible  set  at  a  specific  dollar 
amount,  we  should  impose  a  copayment 
on  RPCH  inpatient  services  that  equals 
20  percent  of  Medicare  payment  for 
those  services. 

Moreover,  commenters  pointed  out 
that  the  statute  does  not  specifically 
require  the  deductible  to  be  imposed, 
and  argued  that  the  failure  of  the 
Congress  to  include  a  provision  on  this 
point  in  the  technical  amendments 
enacted  to  date  suggests  that  the 
omission  was  dehberate  rather  than 
inadvertent.  For  all  of  these  reasons,  die 
commenters  recommended  that  the 
regulations  be  revised  to  provide  that 


the  Medicare  Part  A  deductible  does  not 
apply  to  RPCHs. 

Response:  The  commenters  are  correct 
in  noting  that  if  a  deductible  of  the  same 
dollar  amount  is  imposed  on  both  short, 
relatively  inexpensive  RPCH  stays  and 
longer,  more  costly  hospital  stays,  the 
RPCH  patients  will  have  to  bear  a 
greater  share  of  the  costs  of  their  care 
than  the  hospital  patients.  However,  this 
is  not  the  case  widi  all  stays,  since 
patients  also  may  be  admitted  to 
hospitals  for  relatively  short,  low-cost 
stays.  Moreover,  a  patient  who 
subsequently  is  transferred  to  a  hospital 
for  further  inpatient  care  is  not  required 
to  pay  a  second  deductible,  so  that  the 
deductible  hability  is  no  greater  than  if 
the  patient  had  initially  l»en  admitted 
to  the  hospital.  Furthermore,  it  is  not 
accurate  to  state  that  RPCHs  would  have 
to  wait  until  cost  report  settlement  to  be 
paid  by  Medicare  for  the  unrecovered 
costs  attributable  to  unpaid  deductible 
and  coinsurance  amounts.  Interim 
payments  to  hospitals  now  include 
allowances  for  these  amounts,  and  in 
applying  the  Part  A  deductible  to  RPCH 
inpatient  services  there  would  be  no 
reason  to  exclude  these  amounts  from 
interim  payment  for  RPCH  inpatient 
care. 

We  do  not  share  the  commenters' 
concern  that  imposing  the  deductible  on 
RPCH  inpatient  days  could  discourage 
patients  from  using  the  facility.  On  the 
contrary,  imposing  the  same  deductible 
upon  admission  either  to  a  hospital  or 
to  an  RPCH  removes  what  would 
otherwise  be  an  incentive  to  use  one  or 
a  disincentive  to  use  the  other.  We 
believe  a  beneficiary  who  requires  a 
longer  stay  will  likely  be  admitted  to  or 
transferred  to  a  hospital  (in  either  case 
paying  only  one  deductible)  or  will 
require  inpatient  care  on  an  immediate 
basis  and  will  not  be  swayed  by 
considerations  of  cost.  To  the  extent  that 
an  unwillingness  to  pay  the  deductible 
discourages  unnecessary  admissions,  we 
believe  the  incentive  is  entirely 
appropriate. 

We  nave  retained  in  the  final 
regulations  the  sections  that  relate  the 
RPCH  to  the  deductible,  coinsurance, 
benefit  period,  and  scope  of  benefit 
limitations  applicable  to  hospitals.  We 
believe  that  to  do  so  is  consistent  with 
the  intent  of  the  Congress  and  with  the 
general  authority  given  to  us  in  section 
1820(j).  Our  review  of  the  legislative 
history  of  this  provision  with  respect  to 
the  applicability  of  these  provisions 
leads  us  to  conclude  that  the  language 
in  section  1812(a)(1)  was  enacted 
inaccurately  because  of  the  almost 
concurrent  passage  of  the  Medicare 
Catastrophic  Coverage  Repeal  Act  of 
1989,  which  inserted  all  these 
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provisions  precisely  where  they  had 
been  before  enactment  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  even 
though  the  RPCH  provision  had  since 
been  drafted.  Chir  conclusion  is 
supported  by  the  fact  that  both  the 
Senate  and  the  House  of  Representatives 
have  since  passed  a  bill  that  would 
correct  this  oversight.  Inasmuch  as 
section  1820(i)  was  intended  by  the 
Congress  as  a  means  of  permitting  the 
Secretary  to  correct  unintentional 
Congressional  oversights  that  could 
impede  implementation  of  the  RPCH 
provisions,  we  believe  that  this 
authority  extends  to  permitting  the 
Secretary  to  make  this  decision. 

We  wish  to  note  that,  in  determining 
whether  to  treat  RPCHs  as  hospitals  for 
certain  purposes,  we  have  attempted  to 
adhere  to  the  overall  plan  of  the 
Congress  in  implementing  the 
provision.  That  is,  we  have 
distinguished  hospitals  from  RPCHs 
where  the  Congress  drew  a  clear 
distinction  and,  as  authorized  by  section 
1861(e),  we  have  read  the  word 
"hospital"  to  include  a  RPCH  in  cases 
where  the  context  appears  to  support 
that  reading. 

As  a  result  we  have  applied  the 
deductible,  coinsurance,  oenefit  period, 
and  scope  of  benefit  limitations  so  that 
a  stay  in  a  RPCH  will  affect  the 
beneficiary  equally  with  other 
beneficiaries  in  the  context  of  his  or  her 
entitlement  to  hospital  care  or  other  care 
affected  by  these  provisions.  For  the 
same  reason,  we  have  allowed  RPCHs  to 
enter  into  swing-bed  agreements  in 
substantially  the  same  manner  as  other 
hospitals  under  section  1883  of  the  Act. 
This  decision  (which  is  a  modification 
of  our  NPRM  proposal,  as  explained 
later  in  this  preamble)  provides  RPCHs 
with  additional  flexibility  in  the  caie  of 
patients.  This  flexibility  should  provide 
a  needed  incentive  for  wider 
participation  as  RPCHs  and  incteasv 
beneficiary  access  to  care.  Finally,  we 
have  modified  the  regulations 
implementing  section  1861(i)  to  assure 
that  beneficiaries  who  have  a  72-hour 
RPCH  stay  can  use  it  to  qualify  for  post- 
hospital  SNF  coverage.  These  decisions 
all  work  to  assure  that  rural 
beneficiaries  are  treated  comparably  to 
other  beneficiaries. 

We  have  also  treated  an  RPCH  as  a 
"hospital"  with  respect  to  the 
limitations  placed  upon  the  coverage  of 
durable  medical  equipment  (DME)  and 
home  health  care  under  Medicare.  In  the 
regulations  at  §410.38.  which  authorize 
payment  for  VME  used  in  the  patient's 
home  or  in  an  institution  that  is  used  as 
a  home,  we  have  made  revisions  that 
would  provide  uniform  treatment  of 
both  hospitals  and  RPCHs,  in  that 


neither  type  of  institution  could  be 
considered  a  patient's  home.  Although 
this  change  is  not  specifically 
authorized  by  section  1861(n)  of  the 
Act,  we  are  making  it  because  we 
believe  it  is  needed  to  allow  uniform 
administraticm  of  the  DME  benefit  and 
to  avoid  creating  an  incentive  for  the 
inappropriate  admission  of  patients  to 
RPCHs. 

Bundling  of  Services  to  RPCH  Inpatients 
(§411.15) 

Comment:  Commenters  recommended 
that  consideration  be  given  to 
exempting  an  RPCH  from  the  bundling 
provisions  that  apply  to  hospitals,  since 
patients  will  be  referred  to  distant 
locations  for  treatment  and  it  will  be 
difficult  for  the  RPCH  to  conduct  the 
foUowup  needed  to  ensure  that  services 
received  in  these  locations  are  bundled. 

Response:  Section  1862(a)(14)  of  the 
Act,  as  amended  by  section 
6003(g)(3}(D)(xi)  of  OBRA  89,  explicitly 
requires  that  services  to  RPCH  patients 
be  bundled  on  the  same  basis  as  services 
to  hospital  patients.  Because  the  statute 
is  clear  on  ^s  point,  we  did  not  adopt 
this  comment. 

Comment:  A  conunenter 
recommended  that  clinical  nurse 
specialists  (CNSs)  and  nurse 
practitioners  (MPs)  should  be  added  to 
the  list  of  practitionera  whose  services 
are  exempt  from  the  bundling 
requirement  since  they,  like  the 
practitionera  listed,  are  independent 
practitionera  under  Medicare  Part  B. 

Response:  The  provision  of  the 
Medicare  law  which  requires  bundling 
of  services  to  RPCH  patients,  section 
1862(a)(14)  of  the  Act,  also  specifies 
which  practitionera'  services  are  exempt 
from  the  bundling  requirement. 
However,  services  of  CNSs  and  MPs  are 
not  among  the  exempt  practitionera. 
Because  of  this,  we  did  not  adopt  the 
comment  recommending  that  their 
services  be  excluded  from  the  bundling 
requirement  in  these  regulations. 

Designation  ofEACHs  (§412.109) 

Comment:  A  commenter  stated  the 
opinion  that  the  75-bed  criterion  for 
designation  as  an  EACH  presumably 
was  established  as  a  way  of  measuring 
the  hospital's  capability  and  capacity  to 
treat  most  patients  referred  from  an 
RPCH.  HCFA  should  develop  alternative 
service  criteria  for  designating  EACHs 
by  compiling  a  profile  of  basic  service 
requirements  that  EACHs  would  have  to 
meet  and  which  could  be  modified  to 
reflect  the  type  and  volume  of  cases 
encountered  in  individual  rural  areas. 

Response:  Although  we  considered 
this  comment  carefully,  we  do  not  now 
have  enough  information  about  the 


types  of  patients  who  are  likely  to  use 
EACH  services  to  compile  alternative 
service  criteria  for  them.  Moreover,  we 
have  decided  to  exercise  the  section 
1820(i)(l)(6)  authority  to  designate  a 
hospital  as  an  EACH  at  this  time  only 
as  explained  in  the  last  paragraphs  of 
the  comment  under  the  heading,  "Scope 
of  HCFA  Waiver  Authority  Under 
Section  1820(j)  of  the  Act".  Therefore, 
we  made  no  changes  in  the  regulations 
based  on  this  comment. 

Comment:  Several  commentera 
recommended  that,  in  determining 
whether  an  EACH  is  located  more  than 
35  miles  from  any  other  hospital  for 
purposes  of  this  provision,  that  the 
proximity  of  an  RPCH  to  the  fticihty 
should  not  be  a  consideration  because 
an  RPCH  for  this  purpose  is  not 
considered  to  be  a  hospital.  Another 
commenter  suggested  that  a  hospital 
seeking  designation  as  an  RPCH  should 
also  not  be  counted  as  a  hospital  for 
piuposes  of  the  EACH  location 
provision. 

Response:  We  agree  that  an  RPCH 
should  not  be  considered  a  hospital  for 
this  purpose  but  bebeve  the  existing 
wording,  that  refere  specifically  to  a 
hospital  rather  than  an  RPCH,  is  clear 
enough  to  prevent  misunderstanding  of 
this  point.  We  also  agree  that  a  facility 
that  has  been  designated  by  the  State  as 
an  RPCH  should  be  considered  an  RPCH 
rather  than  a  hospital  for  piuposes  of 
determining  whether  a  particular 
network  can  receive  grant  funds.  One 
purpose  of  grant  funding  under  section 
1820(d)(2)  of  the  Act  is  to  allow  a 
hospital  to  finance  the  costs  of 
converting  itself  to  an  RPCH  or  EACH, 
and  it  would  not  be  consistent  with  this 
provision  to  deny  grants  to  an  otherwise 
qualified  hospital  merely  because  the 
conversion  process  is  not  yet  complete. 
Of  course,  a  facility  cannot  be  treated  as 
an  RPCH  for  purposes  of  Medicare 
certification,  coverage,  or  payment  until 
it  meets  all  applicable  requirements. 
Since  the  regulations  set  forth  in  this 
document  do  not  specify  how  facilities 
are  to  be  treated  in  awarding  grants,  we 
made  no  change  in  them  based  on  these 
comments. 

Comment:  The  proposed  regulations 
authorize  HCFA  to  designate  a  fiadlity 
as  an  EACH  even  if  it  has  fewer  than  75 
beds  or  is  located  fiewer  than  35  miles 
from  another  hospital,  but  they  do  not 
specify  what  will  happen  if  the  hospital 
meets  both  conditions.  This  issue 
should  be  resolved  in  the  final  rule. 

Response:  Although  the  requirement 
is  st&ted  in  terms  of  two  alternative 
criteria,  they  are  not  mutually  exclusive. 
Hence,  a  fedlity  which  satisfies  both 
would  necessarily  meet  each  one  and 
clearly  would  meet  the  requirement. 


Federal  Register  /  Vol  58.  No.  100  /  Wednesday.  May  26.  1993  /  Rules  and  Regulations      30637 


Comment:  A  commentar  expressed 
the  opinion  that  the  number  of  beds  and 
distance  criteria  for  designation  of  an 
EACH  are  mappropriate  to  rural 
agricultiu^l  States  and  to  rural  States 
located  In  the  South  and  East,  even 
though  they  may  be  appropriate  to 
firontier  areas.  The  restrictions  shotdd  be 
relaxed  by  reducing  the  number  of  beds 
rtouired  and  the  distance  standard  to  20 
miles  or  eliminating  the  distance 
standard  ahogether.  If  distance 
standards  are  not  ehminated,  exceptions 
to  the  distance  criteria  should  be  made 
when  an  overall  benefit  to  the  health 
system  would  result. 

Response:  These  requirements  are 
imposed  by  statute.  States  are  not 
authorized  to  waive  the  EACH 
designation  criteria  related  to  number  of 
beds  (at  least  75)  or  location  (located  at 
least  35  miles  from  any  other  hospital). 
However,  section  1820(i)(l)(B)  of  the 
Act  authorizes  the  Secretary  to 
designate  certain  hospitals  as  EACHs  if 
they  cannot  be  so  designated  by  the 
State  only  because  they  do  not  meet  the 
number  of  beds  or  location  criteria. 
Because  of  this,  we  considered  whether 
we  should  use  the  section  1820(i){l)(B) 
authority  to  designate  a  facility  not 
meeting  these  criteria  as  an  EACH.  We 
explained  in  our  response  to  ccMnments 
under  the  heading.  "Scope  of  HCFA 
Waiver  Authority  under  Section  1820(j) 
of  the  Act,"  and  to  other  comments  that 
we  have  decided  to  do  this  only  in  those 
cases  where  the  sole  available  hospital 
for  EACH  designation  for  network 
formation  has  fewer  than  75  beds,  and 
there  is  no  other  hospital  having  75  or 
more  beds  within  35  miles.  Wehave  not 
exercised  the  section  1820(1)(1)(B)  of  the 
Act  authority  in  other  ways  because  we  ' 
believe  that  the  proeram  as  passed  by 
the  Congress  should  be  implemented 
and  that  any  later  revisions  of  it  should 
be  made  on  the  basis  of  experience  with 
that  program.  Thus,  we  did  not  adopt 
these  recommendations. 

Comment:  One  commenter  stated  that 
the  75-mile  limitation  between  an  EACH 
and  an  RPCH  will  disqualify  hospitals 
in  frontier  areas  where  there  is  no 
hospital  within  150  miles  that  meets  the 
requirements  for  EACH  designation. 
Another  indicated  that  in  many  rural 
areas,  there  are  no  hospitals  located 
within  75  miles  of  an  RPCH  that  have 
75  beds  and  therefore  could  qiialify  as 
an  EACH;  therefore,  the  75-bed 
requirement  needs  to  be  waived. 

Response:  These  comments  appear  to 
result  &x)m  a  misreading  of  the  location 
requirement  for  an  EACH.  There  is  no 
requirement  relating  to  a  distance  of  75 
miles  for  EACH  designation.  Moreover, 
the  35-mile  distance  requirement  that 
does  exist  is  stated  as  a  minimum — Qot 


the  maximum  ■  distance  that  exists 
between  the  EACH  and  other  hospitals, 
not  to  the  maximum  distance  that  may 
exist  between  an  EACH  and  an  RPCH. 
Thus,  no  changes  were  made  based  on 
the  conunents. 

Comment:  Many  rural  hospitals  have 
developed  refarral  arrangements  with 
urban  hospitals  in  order  to  meet  their 
petients  needs.  To  avoid  disrupting 
these  arrangements,  commenters 
recommendsd  that  urban  facilities 
should  be  allowed  to  quaUfy  as  EACHs. 

Response:  Section  1820(e)(1)  of  the 
Act  allows  a  hospital  to  be  designated 
as  an  EACH  only  if  it  is  located  in  a 
rural  area  as  denned  in  section 
1886(d)(2)(D)  of  the  Act.  There  is  no 
provision  that  would  allow  an  exception 
to  this  requirement  to  be  made  because 
of  pre-existing  referral  arrangements. 
Thus,  we  did  not  adopt  this 
recommendation.  Of  course,  the  RPCH 
is  not  required  to  refer  all  cases  to  the 
EACH,  but  may  refer  patients  to  other 
hospitals  if  it  will  resuh  in  the  most 
appropriate  care  for  the  patient 

Comment:  To  encourage  network 
formation,  the  rMulations  should  be 
revised  to  allow  hospitaU  that  are  closer 
in  distance  to  an  EACH  to  be  designated 
as  an  intermediate  EACH  and  delegated 
some  of  the  emergency  services 
functions  of  the  EACH. 

Response:  For  the  reasons  noted 
under  this  section  discussing  the 
location  criteria  of  an  EACH  and  under 
in  the  discussion  of  comments  under 
"Scope  of  HCFA  Waiver  Authority 
under  Section  1820(j)  of  the  Act,"  we 
ha\-e  decided  to  exerdse  the  section 
1820(i)(l)(B)  authority  to  waive  the 
location  requirements  for  an  EACH  only 
in  those  cases  when  the  only  available 
hospital  for  EACH  designation  for 
network  formation  has  fewer  than  75 
beds,  and  there  is  no  other  hospital 
having  75  or  more  beds  within  35  miles. 
Moreover,  we  note  that  hospitals  other 
than  EACHs  and  RPCHs  are  permitted  to 
join  networks  and  accept  referrals  from 
RPCHs  when  this  results  in  referrals  of 
patients  to  the  nearest  qualified  facility. 
For  these  reasons,  and  because  we 
believe  the  program  as  passed  by  the 
Congress  should  be  implemented  before 
sweeping  changes  in  it  are  considered, 
we  did  not  make  any  change  in  the 
regulations  based  on  this  comment. 

Comment:  Some  commenten 
expressed  the  view  that  although  the 
"EACH/RPCH  programs"  will  operate 
mainly  within  grant  States,  access  to  a 
network  may  depend  on  allonring 
hospitals  in  contiguous  States  to 
paitidpate  as  an  EACH.  Because  of  this, 
they  recommended  that  grant  States  be 
allowed  to  designate  hospitals  in 
adjacent  States  as  an  EACH  when  this 


Is  necessary  to  network  success. 
Measures  of  access  (or  the  lack  of  it) 
other  than  the  35-mile  standard  should 
be  developed  and  applied.  Other 
commenters  suggestwi  that  hospitals  in 
States  not  receiving  Brants  be  allowed 
EACH  status  if:  (1)  Tney  participate  in 
a  rural  health  network  of  which  at  least 
one  RPCH  is  in  a  grant  State;  and  (2)  the 
network  agreement  between  the  EACH 
and  the  RPCH  in  the  network  satisfies 
the  requirements  of  the  State  receiving 
the  grant.  One  commenter  noted  that  the 
statute  would  have  to  be  amended  to 
permit  the  designation  of  an  EACH  in  a 
State  not  receiving  a  grant. 

Response:  As  one  commenter  noted, 
the  Medicare  law  does  not  now  allow 
the  designation  of  an  EACH  in  a  non- 
grant  State.  Section  1820(i)(l)(A)(i)  of 
the  Act  permits  the  Secretary  to 
designate  a  hospital  as  an  EACH  only  if 
it  is  located  in  a  State  that  has  received 
a  grant  for  the  conduct  of  the  EACH 
program  under  section  1820(a)(1)  of  the 
Act.  There  is  no  provision  that  allows  a 
waiver  of  this  requirement.  Therefore, 
we  did  not  adopt  any  of  the  comments 
on  this  issue.  (Of  course,  a  hospital  in 
an  adjacent  State  could  join  the  EACHs 
rural  health  network.) 

Comment:  A  number  of  commenten 
recommended  that  a  hospital 
reclassified  as  urban  as  a  result  of  action 
by  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
be  considered  ehgible  for  designation  as 
an  EACH.  One  commenter  also 
recommended  similar  treatment  for  a 
reclassified  hospital  seeking  designation 
as  an  RPCH.  Some  of  these  commenters 
based  this  recommendation  in  part  on 
the  preamble  to  the  MGCRB  rule,  56  FR 
25458  and  25471.  (June  4. 1991).  which 
states  that  the  reclassification  Is 
effective  only  for  purposes  of  the  wage 
index.  Other  commenters  argued  that 
these  are  two  totally  separate  programs 
dealing  with  different  problems,  and  a 
hospital  should  not  have  to  withdraw 
from  one  program  in  order  to  participate 
in  the  other  program. 

Response:  In  &e  Federal  Register 
document  cited  by  the  commenter. 
which  is  a  final  rule  with  comment 
period  setting  forth  the  procedures  and 
criteria  governing  the  activities  and 
decisions  of  the  effect  of  MGCRB 
decisions  on  payment  to  hospitals,  we 
specifically  addressed  this  issue  (56  FR 
25481;  ^me  4. 1991).  In  that  document, 
we  stated  (at  56  FR  25471)  that  an 
individual  prospective  payment 
hospital  may  seek  reclassification  for 
purposes  of  its  wage  index, 
standardized  amount,  or  both.  The 
document  further  explains  that  a 
hospital  that  is  reclassified  only  for 
wage  index  purposes  is  not  considered 
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urban  for  any  purpose  other  than  the 
labor  market  area.  However,  a  hospital 
that  is  reclassified  only  for  purposes  of 
the  standardized  payment  amount  is 
considered  urban  for  all  purposes  under 
section  1886(d)(2)(D)  of  Uie  Act,  except 
for  use  of  the  wage  index.  (A  hospital 
reclassified  for  both  wage  index  and 
payment  amount  purposes  is  urban  for 
all  purposes.) 

More  specifically,  in  response  to  a 
comment  concerning  treatment  of  rural 
referral  centers  (RRCs),  SCHs,  and 
Medicare-dependent,  small  rural 
hospitals  (MDHs)  that  are  reclassified 
for  purposes  of  the  standardized 
payment  amount,  we  stated  that,  to  the 
extent  that  a  hospital's  special  status  as 
an  RRC,  SCH,  or  MDH  is  dependent 
upon  being  located  in  a  rural  area,  it 
will  lose  its  special  status  if  it  is 
reclassified  for  its  payment  amount  and 
thus  deemed  to  be  located  in  an  urban 
area  (56  FR  25482).  Since  EACHs  are 
prospective  pay-ment  hospitals  whose 
payment  is  aetermined  under  section 
1886(d)  of  the  Act.  we  beUeve  the  same 
poUcy  that  applies  to  RRCs,  SCHs,  and 
MDHs  should  apply  to  EACHs. 
Moreover,  because  sections 
1820(e)(1)(A)  (relaUng  to  EACHs)  and 
1820(f)(1)(A)  (relaUng  to  RPCHs)  contain 
identical  language  requiring  rural 
location  for  each  type  of  faciUty,  we 
believe  the  same  rule  must  be  adopted 
for  both  EACH  and  RPCH  designations. 
Therefore,  we  have  revised 
§§  412.109(c)(1)  (applicable  to  potential 
EACHs)  and  §  485.610(a)(3)  (applicable 
to  potential  RPCHs)  to  state  that  a 
hospital  meets  the  rural  location 
requirement  of  those  sections  if  it  is 
otherwise  qualified  and  has  not  been 
classified  as  an  urban  hospital  for 
purposes  of  its  standardized  amoimt  by 
HCFA  or  by  the  MGCRB. 

We  note  again  that  hospitals  that  are 
reclassified  only  for  wage  index 
purposes  are  not  considered  urban  for 
any  purpose  other  than  the  labor  market 
area.  Therefore,  any  hospital  seeking  to 
be  an  EACH  that  is  reclassified  for  wage 
index  purposes  only  can  be  eUgible  if  it 
meets  the  other  criteria. 

We  also  believe  this  policy  is  fully 
consistent  with  the  underlying  statutory 
authority  for  the  rural/urban  distinction 
as  it  relates  to  designation  of  EACHs  and 
RPCHs  and  to  payment.  Sections 
1820(e)(1)  and  1820(f)(1)  require  that  an 
EACH  and  an  RPCH,  respectively,  be 
located  in  a  rural  area  as  defined  in 
section  1886(d)(2)(D)  of  the  Act.  The 
provision  in  section  1886(d)(2)P)  deals 
with  whether  a  hospital  should  be  paid 
the  urban  or  noral  standardized  amount 
under  the  prospective  payment  system 
(PPS).  It  does  not  deal  with  the 
applicability  of  the  urban  or  rural  wage 


index,  which  Is  governed  instead  by 
section  1886(d)(3)(E)  of  the  Act. 

The  regulations  also  permit  all 
hospitals  in  a  rural  county  to  be 
redesignated  to  an  adjacent  iirban  area 
if  they  meet  certain  criteria  (§  412.232). 
Hospitals  redesignated  in  this  way  are 
treated  as  urban  for  purposes  of  both  the 
wage  index  and  the  standardized 
amoimt.  We  believe  that  this  treatment 
disqualifies  these  hospitals  for  treatment 
as  rural  faciUties  under  the  EACH/RPCH 
provisions,  and  we  therefore  have 
revised  §§  412.109(c)(1)  and 
485.610(a)(3)  to  state  that  a  hospital  that 
has  been  redesignated  to  an  urban  area 
under  $  412.232  is  not  considered 
"rural"  for  purposes  of  EACH  or  RPCH 
designation. 

We  do  not  agree  with  the  commenter 
who  stated  that  because  the  RPCH 
program  is  separate  from  the  activities 
of  the  MGCRB,  a  finding  of  urban 
location  by  the  Board  should  not 
preclude  a  rural  designation  for 
purposes  of  designation  as  an  EACH  or 
RPCH.  Chi  the  contrary,  we  think  that 
efficient  administration  of  the  Medicare 
program  and  fairness  to  all  providers 
preclude  a  policy  under  which  a  single 
facility  could  be,  at  one  and  the  same 
time,  classified  as  both  rural  and  urban 
depending  upon  its  preferred  method  of 
payment. 

Comment:  The  proposed  criteria  for 
State  designation  of  an  EACH  in 
S412.109(c)(3)(iv)  (56  FR  55401)  state 
that  an  EACH  must  grant  staff  privileges 
to  the  physicians  who  furnish  care  to 
patients  at  the  RPCH.  A  commenter 
recommended  that  the  final  rule  make  it 
clear  that  an  EACH  may  comply  with 
this  requirement  by  granting  RPCH 
physicians  the  kind  of  courtesy  or  other 
limited  privileges  it  grants  to  physicians 
fi'om  other  communities  who  admit 
patients  to  the  hospital  only  on  an 
occasional  basis,  and  that  there  is  no 
requirement  that  an  individual  hospital 
change  its  policy  of  granting  full  staff 
privileges  only  to  physicians  who  live 
and  practice  close  enough  to  the 
hospital  to  provide  continuous  care  to 
their  patients  in  the  hospital. 

Response:  We  agree  that  it  is  up  to  an 
EACH  to  determine  the  level  of 
privileges  that  will  be  granted  to 
physicians  who  practice  at  an  RPCH  and 
refer  patients  to  an  EACH.  The 
limitation  of  these  privileges  would  not 
disqualify  a  hospital  from  consideration 
as  an  EACH  as  long  as  the  privileges 
awarded  are  not  so  restrictive  as  to 
interfere  with  the  prompt  admission  and 
appropriate  care  of  patients  referred 
from  the  RPCH.  We  do  not  believe  the 
regulations  need  to  be  more  specific  on 
this  point,  but  will  emphasize  this  point 
in  survey  guidelines  if  necessary. 


Payment  to  EACHs  (§  412.109) 

Comment:  Several  of  the  commenters 
objected  to  our  proposal  to  place  a  limit 
on  the  adjustment  to  the  hospital- 
specific  rate  if  an  EACH  experiences 
increased  costs.  In  the  proposed  rule, 
we  stated  that  the  adjustment  would  be 
made  only  to  those  hospitals  whose 
Medicare  inpatient  operating  payments 
are  less  than  their  Medicare  inpatient 
operating  costs.  Generally,  these 
commenters  stated  that  they  beUeved 
the  Congress  intended  that  all  of  the 
additional  costs  incurred  by  EACHs  in 
relation  to  belonging  to  a  rural  health 
network  should  be  recognized  through 
an  adjustment  to  the  hospital-specific 
rate  rather  than  just  those  costs  in 
excess  of  payments  received.  Many 
expressed  concern  that  our  proposal 
would  violate  the  efficiency  incentives 
built  into  PPS,  which  allows  hospitals 
to  keep  payments  in  excess  of  actual 
costs,  and  that  it  would  serve  as  a 
deterrent  to  hospitals  that  may  be 
eUgible  to  participate  in  the  EACH 
program. 

Response:  The  statute  in  section 
1886(d)(5)P)(iii)(ffl)  of  the  Act  provides 
that  an  EACH  is  to  be  paid  on  the  same 
basis  as  an  SCH.  As  we  discussed  in  the 
proposed  rule,  our  current  poHcy 
concerning  volume  adjustments  for 
SCHs  do  not  permit  an  adjustment  if  the 
hospital  is  receiving  Medicare  inpatient 
operating  payments  that  are  equal  to  or 
in  excess  of  its  Inpatient  operating  costs 
(56  FR  55387). 

With  regard  to  payment  for  inpatient 
operating  costs,  an  SCH,  and  therefore 
an  EACH,  is  paid  the  highest  of  three 
amounts:  the  Federal  rate,  a  hospital- 
specific  rate  based  on  FY  1982  operating 
costs  per  discharge,  or  a  hospital- 
specific  rate  based  on  FY  1987  operating 
costs  per  discharge.  We  note  that  section 
1886(d)(5){D)(v)  of  the  Act  provides  for 
an  adjustment  only  to  the  hospital- 
specific  rate  and  not  the  Federal 
payment  rate  for  an  EACH.  We  interpret 
this  limitation  to  indicate  that  the 
Congress  did  not  intend  that  all  costs 
associated  with  participating  in  a  rural 
health  network  should  be  passed 
through  irrespective  of  other  payments. 
Rather,  we  believe  that  the  Congress 
intended  that  an  adjustment  should  be 
made  only  when  there  is  an  increase  in 
the  hospital's  inpatient  operating  costs 
per  case  as  a  result  of  participating  in 
the  network  that  is  not  otherwise 
compensated  by  PPS.  There  would  be 
no  need  to  provide  an  adjustment  to  the 
Federal  rate  because  a  hospital  that  is 
being  paid  based  on  the  Federal  rate  is 
already  receiving  more  than  its  hospital- 
specific  rate.  Similarly,  there  would  be 
no  need  to  provide  an  adjustment  to  the 


Federal  Rggirter  /  Vol.  58.  No.  100  /  Wednesday.  May  26.  1993  /  Rules  and  Regulatious 


hospital-specific  rate  if  the  hospital's 
current  operating  costs  are  less  than  its 
hospital-spedfic  rate. 

To  some  extent,  we  expect  that  the 
additional  costs  of  participating  in  the 
network  will  be  offset  by  the  advantages 
that  will  accrue  to  the  hospital  through 
its  participation,  such  as  increased 
admissions.  To  avoid  compensating  the 
hospital  twice  for  the  additional  costs 
through  a  higher  per  discharge  payment 
and  through  an  increase  in  number  of 
discharges,  we  believe  that  an 
adjustment  is  appropriate  only  if  the 
hospital's  operating  costs  per  case, 
adjusted  for  case-mix,  exceed  the 
applicable  hospital-specific  rate  for  the 
cost  reporting  period.  If  the  hospital  is 
paid  based  on  its  hospital-specific  rate, 
hmiting  the  adjustment  only  to  those 
situations  where  the  hospital's  operating 
costs  per  case  exceed  its  hospital- 
spedfic  rate  is  the  same  as  limiting  the 
adjustment  only  to  those  situations 
where  the  hospital  has  a  Medicare 
operating  loss. 

If  the  hospital  is  paid  based  on  the 
Federal  rate,  limiting  the  adjustment 
only  to  those  ntuations  when  the 
hospital  has  a  Medicare  operating  loss 
could  preclude  the  hospital  from 
receiving  the  benefit  of  an  adjustment  if 
it  is  paid  based  on  its  hospital-spedfic 
rate  in  a  subsequent  cost  reporting 
period.  This  could  occur  if  the  hospital 
experiences  an  increase  in  its  operating 
costs  per  discharge  but  continues  to 
profit  from  Medicare  payments  based  on 
the  Federal  rate.  To  allow  for  an 
adjustment  in  this  situation,  we  are 
revising  the  regulations  at  §  412.109(d) 
to  provide  that  we  will  not  grant  an 
adjustment  to  an  EACH's  hospital- 
spedfic  rate  unless  the  hospital's 
inpatient  operating  costs  per  discharge 
exceed  its  hospital-spedfic  rate.  This  is 
a  change  fi-om  the  proposed  rule,  which 
stated  that  we  grant  the  adjustment  only 
if  Medicare  inpatient  operating  costs 
exceed  Medicare  inpatient  operating 
payments.  Thus,  an  EACH  that  is 
ciurently  being  paid  on  the  basis  of  its 
Federal  payment  rate  rather  than  its 
hospital-spedfic  rate  and  is 
experiendng  a  Medicare  operating 
profit  may  have  its  hospital-spedfic  rate 
updated  in  case  the  hospital-spedfic 
rate  exceeds  the  Federal  rate  in  the 
future. 

In  summary,  if  the  hospital's 
operating  costs  per  discharge  exceed  its 
hospital-spedfic  rate,  we  would  make 
an  adjustment  for  the  increased 
Medicare  inpatient  operating  costs  per 
discharge  that  are  directly  assodated 
with  the  hospital's  membership  in  a 
rural  health  network.  The  adjusted 
hospital-spedfic  rate  may  not  exceed 
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the  hospital's  inpatient  operating  costs 
pw  discharge. 

Comment:  Two  commenters,  one  a 
national  hospital  association  and  the 
other  a  state  hospital  assodation, 
expressed  their  support  for  the  EACH 
payment  methodology  and  the  proposed 
adjustment  to  the  hospital-specific  rate 
to  recognize  the  increased  costs  of 
developing  a  rural  health  network. 
However,  one  commenter  recommended 
that  the  Ust  of  administrative  costs  that 
we  would  intend  the  adjustment  to 
cover  (i.e.,  maintenance  of  a 
communications  system  and 
maintaining  an  emergency 
transportation  system)  should  be 
broadened  to  indude  the  costs  of 
training  and  upgrading  emergency 
medical  personnel 

Response:  As  we  stated  in  the 
proposed  rule  (SffFR  55387),  we  believe 
that  the  types  of  costs  the  adjustment  is 
intended  to  cover  are  those  costs 
directly  assodated  with  a  hospital's 
maintenance  of  a  rural  health  network. 
In  addition,  the  costs  we  would 
recognize  are  reciming  hospital 
Inpatient  operating  costs.  The  two  types 
of  costs  we  induded  in  the  proposed 
rule  (communications  systems  and 
emergency  transportation  systems)  were 
only  illustrative  examples  of  the  kinds 
of  costs  for  which  we  would  consider 
allowing  an  adjustment.  Those 
examples  were  not  meant  as  an 
exhaustive  hst. 

However,  section  1820(d)(2)  of  the 
Ad  states  that  a  hospital  will  use  the 
grant  monies  it  receives  to  finance  the 
costs  it  Incurs  converting  to  an  EACH. 
We  exped  that  most  of  the  costs  of 
training  and  upgrading  personnel  will 
occur  diiring  this  conversion  and.  thus, 
these  costs  would  be  covered  by  the 
grant  money  received  by  the  hospital. 
However,  to  the  extent  that  a  hospital 
incurs  ongoing  incremental  costs  after 
its  conversion  to  an  EACH  that  are 
diredly  linked  to  its  partidpation  in  the 
rural  health  network  and  are  recognized 
as  Medicare  Inpatient  operating  costs, 
we  believe  that,  based  on  the  language 
of  sedion  1886(d)(5)(D)(v)  of  the  Ad, 
these  are  the  types  of  costs  that  may 
quahfy  for  the  adjxistmenL  In  this 
regard,  we  note  that  a  hospital's 
allowable  cost  may  include  its  net  cost 
of  approved  educational  activities,  as 
described  in  §  413.85.  A  formally 
organized  or  planned  medical  education 
program  for  emergency  medical  training 
operated  by  the  hospital  could  be 
eligible  for  payment  on  a  reasonable 
cost  basis  as  an  approved  educational 
activity  if  all  the  criteria  in  §  413.85  are 
met. 

As  stated  in  §  413.85(d).  orientation 
and  on-the-job  training  an  recognized 


as  normal  operating  costs  and  are 
allocated  to  the  appropriate  cost  center. 
However,  ambulance  transportation 
(other  than  that  furnished  to  hospital 
patients)  such  as  transportation  to  and 
from  another  site  to  receive  services  not 
available  at  the  patient's  hospital  is 
covered  only  under  Medicare  Part  B  if 
it  meets  the  requirements  of  §  410.40. 
The  costs  incurred  for  these  services 
would  not  be  considered  when 
determining  a  hospital's  adjustment  to 
its  hospital-specific  rate  under 
S  412.109(d). 

Comment:  One  commenter  expressed 
concern  that  our  payment  polides  for 
EACHs  and  RPCHs  may  create 
incentives  for  using  RPCHs  as  holding 
centers.  Since  RPCHs  are  paid  a  per 
diem  rate  for  the  reasonable  costs  of 
services  furnished  while  EACHs  receive 
payment  under  PPS  on  a  per  discharge 
basis,  RPCHS  receive  maximum 
payment  by  extending  patients'  stays  for 
the  full  72  hours  allowed  without  a 
coindding  reduction  in  payments  to 
EACHs. 

Response:  The  payment 
methodologies  for  an  RPCH  and  an 
EACH,  as  well  as  the  72-hour  discharge 
requirement  for  an  RPCH,  are 
spedfically  set  forth  in  the  statute 
(secUons  1814{1)(1).  1886(d)(5)(D)(i), 
and  1820(f)(1)(F)  of  the  Ad. 
respectively).  Thus,  we  have  no 
discretion  to  make  revisions  to  these 
provisions.  However,  we  note  that  these 
payment  poUdes  are  similar  to  our 
policy  for  patients  transferred  between 
two  hospitals  that  are  paid  under  the 
hospital  inpatient  PPS.  As  specified  in 
§412.4(b),  a  PPS  hospital  that  transfers 
an  inpatient  to  another  prospertlve 
payment  hospital  receives  payment  on  a 
per  diem  basis,  while  the  prospective 
payment  hospital  that  ultimately 
discharges  the  patient  receives  the  full 
prospective  payment  per  discharge 
amount.  Furthermore,  under  the  policy 
at  §  412.4(b)  and  under  the  payment 
methodologies  for  an  EACH  and  an 
RPCH,  patient  transfers  are  subjed  to 
review  by  the  Utilization  and  QuaUty 
Control  Peer  Review  Organizations 
(PROs)  to  ensure  the  quality  and 
appropriateness  of  the  treatment 
furnished  at  the  RPCH,  including  the 
dedsion  when  to  transfer  a  patient.  In 
all  these  cases,  a  dedsion  to  transfer  a 
patient  should  be  made  based  upon  the 
medical  facts  of  a  patient's  case  and  not 
the  finandal  effects  upon  the  RPCH  or 
EACH.  We  beheve  the  oversight  by  the 
PROs  will  provide  adequate  protection 
from  abuse,  as  it  does  in  the  hospital 
inpatient  PPS. 

Comment:  Two  commenters  requested 
clarification  of  the  apphcable  payment 
methodology  for  RRCs  or  urban 
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hospitals  that  meet  the  RRC  standards 
when  these  hospitals  are  designated  as 
EACHs. 

Response:  Section 
1886(d)(5)P)(iii)(in)  of  the  Act  specifies 
that  a  hospital  designated  by  the 
Secretary  as  an  EACH  is  to  be  treated  as 
an  SCH  and  section  1886(d)(5){D)(i)  of 
the  Act  provides  the  SCH  payment 
method  for  inpatient  operating  costs. 
Therefore,  if  an  eligible  RRC  elects  to 
participate  in  the  EACH  program,  it 
would  De  paid  as  an  SCH.  Accordingly, 
its  Federal  payment  rate  would  be  based 
on  the  applicable  "other  urban" 
payment  rate  as  determined  under 
§  412.63,  rather  than  the  rural  payment 
rate. 

With  regard  to  the  issue  of  urban 
hospitals  that  meet  the  RRC  standards, 
we  note  that  under  section  1820(e)(1)  of 
the  Act,  designation  of  a  hospital  as  an 
EACH,  is  Umited  to  rural  hospitals  as 
defined  in  section  1 886(d)(2)  P)  of  the 
Act.  The  references  to  urban  hospitals 
meeting  the  RRC  criteria  in  the  statute 
and  regulations  are  used  only  to  exclude 
from  participation  in  the  EACH  program 
any  hospital  that  is  located  within  35 
miles  of  an  urban  hospital  meeting  those 
RRC  criteria.  Under  the  statute  and  the 
regulations,  no  urban  hospitals  will  be 
qualified  to  be  EACHs. 

We  also  note  that  section 
1820(g)(1)(A)  of  the  Act  allows  an  RRC 
or  an  uiban  hospital  that  meets  the  RRC 
criteria  to  participate  in  a  network  In 
place  of  an  EACH,  in  that  a  network 
must  include  an  EACH,  an  RRC.  or  an 
urban  hospital  that  meets  RRC  criteria. 
Therefore,  there  is  no  need  for  an  RRC 
or  an  urban  hospital  that  meets  RRC 
criteria  to  face  the  issue  of  EACH 
eligibility  or  to  need  to  become  an 
EACH. 

Payment  to  RPCHs  (§ 413.70} 

A.  Inpatient  RPCH  Services 

Comment:  Many  commenters  objected 
to  the  application  of  the  lower  of  cost  or 
charges  (LOC)  rule  (see  section 
1814(b)(1)  of  the  Act)  in  making 
payment  for  inpatient  services  furnished 
by  an  RPCH.  They  believe  that  because 
charge  schedules  do  not  affect  payment 
under  the  PPS.  many  small  hospitals 
have  not  updated  their  charge  schedules 
in  recent  years.  Also,  they  believe  that 
local  pohtical  factors  make  it 
impractical  for  facilities  to  raise  charges 
to  their  private  pay  patients  abruptly.  If 
payments  are  limited  by  the  amounts  of 
the  hospitals'  imrealistically  low 
charges,  a  hospital  may  not  be  able  to 
recover  its  costs  of  treating  Medicare 
patients  and  may  be  held  to 
unreahstically  low  payments  in  the 
futxire.  It  was  the  commenter's  view  that 


it  is  impractical  to  assume  that  rural 
hospitals  that  are  currently  struggling 
because  of  low  inpatient  occupancy  can 
operate  in  the  same  facilities  at  costs 
which  are  anywhere  near  charges,  with 
even  lower  occupancies  created  by 
extensive  transfers  to  EACH  facilities. 
The  following  comments  were  given 
concerning  the  objection  to  the  LCC 
limit  on  inpatient  RPCH  services: 

•  For  SCHs,  costs  were  limited  to  the 
allowable  costs  and  the  ICC  was  not 
applied.  RPCHs  should  be  treated  in  a 
manner  similar  to  SCHs  (and  EACHs). 

•  There  is  no  statutory  authority  to 
limit  pa3rment  on  the  basis  of  customary 
charges  since  section  1814(b)  of  the  Act 
specifically  exempts  inpatient  RPCH 
services  from  the  LCC  limitation. 
Moreover,  42  CFR  part  413  generally 
exempts  from  the  LC^  principle 
Medicare  Part  A  inpatient  services  that 
are  subject  to  percentage  increases 
under  section  1886(b)  of  the  Act.  which 
is  the  case  for  inpatient  RPCH  services. 

•  Payment  should  not  be  limited  to 
LCC  immediately  after  changing  from  a 
diagnostic  related  group  PRO)  payment 
system,  but  should  be  allowed  a 
transition  period  of  3  years. 

•  Legislation  states  that,  "The  amount 
of  payment  •  *  *  is  the  reasonable 
costs  of  the  facility  in  providing 
inpatient  rural  primary  care  *  '  *." 
The  imposition  of  LCC  or  imposition  of 
routine  cost  limits  or  both  will  result  in 
rejection  of  the  program.  If  the  intent  of 
the  program  is  to  foster  the  development 
of  a  "new  delivery  system"  through 
networking  arrangements  in  rural  areas, 
the  imposition  of  LCC  or  routine  cost 
limits  or  both  should  not  be  applied  to 
payment.  HCFA  should  waive  diese 
provisions  in  determining  payment  for 
inpatient  services  in  an  RPCH. 

liesponse:  Before  OBRA  89  was 
enacted  on  December  19. 1989,  section 
1814(b)  of  the  Act  provided  that  the 
amount  paid  to  a  provider  (other  than  a 
hospice  providing  hospice  care  and 
other  than  a  home  health  agency  (HHA) 
with  respect  to  durable  medical 
equipment)  for  furnishing  services  is 
subject  to  the  LCC  provision.  Section 
6003  of  OBRA  89  added  a  provision  to 
section  1814(b)  of  the  Act  exempting 
inpatient  RPCH  services  bom  the  LCC 
provision.  The  final  rule  clarifies  that 
the  amount  of  payment  for  inpatient 
RPCH  services  will  not  be  subject  to  the 
LCC  limitation. 

Comment:  One  commenter  stated  that 
the  proposed  per  diem  payment  for 
inpatient  services  should  be  based  upon 
the  first  24  months  of  operation  instead 
of  the  first  12  months.  To  base  their 
payment  on  an  initial  12-month  period 
with  this  changing  environment  may 
misrepresent  their  true  cost  structure.  A 


24-month  period  will  provide  a  better 
picture  of  an  RPCH's  costs. 

Response:  According  to  section 
1814(I)(1)  of  the  Act  (as  added  by 
secUon  6003(g)(3)(B)(iii)(n)  of  OBRA 
89).  the  amount  of  pa3rment  for  inpatient 
RPCH  services  will  be  based  on  the  first 
12-month  cost  reporting  period  for 
which  the  faciUty  operates  as  an  RPCH. 
This  12-month  period  was  mandated  by 
the  Congress  and  must  be  implemented 
as  stated  in  the  statute.  Thus,  we  did  not 
adopt  this  comment. 

Comment:  The  proposed  regulation 
indicates  that  payment  for  professional 
services  (for  example,  physicians' 
services)  is  excluded  from  payment  for 
inpatient  RPCH  services  but  may  be 
included  in  payment  for  outpatient 
RPCH  services,  depending  on  the 
payment  option  selected.  This  apparent 
inconsistencyshould  be  explained. 

Response:  The  various  payment 
options  available  for  Inpatient  and 
outpatient  RPCH  services  are  mandated 
by  the  Congress  under  sections  1814(1) 
and  1834(g)  of  the  Act.  More 
specifically,  section  1834(g)(1)(B)  of  the 
Act  provides  a  simplified  outpatient 
option  for  an  RPCH  when  the  facility 
component  and  the  professional 
component  are  combined  for  payment 
purposes.  No  other  payment  options 
were  made  available.  'The  final 
regulations  implement  these  payment 
provisions  as  the  Congress  intended. 

Comment:  If  a  PPS  is  developed  and 
implemented  for  RPCH  inpatient 
services,  it  will  be  difficult  for  small 
rural  hospitals  to  have  sufficient 
Medicare  payments  to  offset  the  peaks 
and  valleys  of  PPS.  One  of  the  major 
benefits  of  being  an  RPCH  would  be  a 
payment  system  based  on  cost  of 
services  provided  for  Medicare  patients. 

Response:  Under  section  1814(l)(2)  of 
the  Act,  as  added  by  section  6003  of 
OBRA  89.  and  section  1834(g)(2)  of  the 
Act.  as  added  by  section  6116(b)(2)  of 
OBRA  89,  the  Congress  legislated  that 
the  Secretary  develop  for  the  future  a 
PPS  for  determining  payment  amounts 
for  inpatient  and  outpatient  RPCH 
services,  respectively.  In  developing  a 
PPS  that  will  prove  to  be  fair  and 
equitable  for  these  facilities,  research 
and  evaluation  of  various  payment 
methodologies  and  their  impact  will  be 
undertaken  to  determine  the  most 
suitable  methodology  for  this  type  of 
facility. 

B.  Outpatient  RPCH  Services 

Comment:  Several  conunenters  stated 
that  because  the  language  of  the  statute 
stipulates  that  a  cost-based  all-inclusive 
rate  be  paid  for  outpatient  services 
furnished  by  an  RPCH.  the  Congress 
intended  the  methodology  to  follow  that 
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permitted  for  freestanding  RHCs  and 
Federally  qualified  health  centers 
(FQHCs).  Thus.  HCFA  does  not  have  the 
statutory  authority  to  impose  the  lesser 
of  cost  or  charges  rule  to  Medicare  Part 
B  payments.  In  addition,  this  restriction 
on  payment  does  harm  to  one  of  the 
primary  objectives  of  the  program;  that 
is,  to  create  a  focal  point  in  the 
community  (the  RPCH)  for  the  local 
integration  of  health  care  services.  Any 
steps  that  reduce  the  all-inclusive  rate 
Medicare  Part  B  reimbursement  affect 
the  ability  of  RPCHs  to  locally  integrate 
services. 

Response:  The  statute  establishes  two 
payment  methods  for  RPCHs:  The  cost- 
based  facility  fee  method  and  the  all- 
inclusive  rate  method.  The  commenters 
were  concerned  with  the  second 
method.  We  do  not  agree  that  HCFA 
does  not  have  the  authority  to 
incorporate  the  LCC  provision  into  the 
payment  formula  under  the  all-inclusive 
rate  methodology  for  outpatient 
services.  Under  section  1834(g)(1)(B)  of 
the  Act,  the  Secretary  has  the  discretion 
to  apply  whatever  tests  of 
reasonableness  are  considered 
necessary.  However,  based  on  the 
comments  received  and  in  order  to 
simplify  payment,  we  beUeve  it  would 
be  appropriate  not  to  apply  the  LCC 
provision  with  respect  to  payment  for 
outoatient  services  imder  the  all- 
inclusive  rate  method.  Accordingly, 
payment  for  these  services  will  be  based 
on  reasonable  costs  without  comparison 
to  customary  charges. 

Comment:  A  commenter  stated  that 
based  on  an  extensive  financial  test 
performed  on  six  potential  RPCHs,  four 
of  the  six  would  have  had  charges  in 
excess  of  costs.  All  hospitals  would 
have  received  payments  for  outpatient 
services  as  an  RPCH  significantly  below 
their  reasonable  costs  if  they  were 
reimbursed  on  the  same  basis  as  acute 
care  hospitals.  The  commenter 
recommended  that  HCFA  exercise  its 
authority  and  provide  payment  based  on 
reasonable  costs  without  limiting  these 
costs  to  customary  charges.  If  the  LCC 
provision  is  to  apply,  HCFA  should 
clarify  that  all  outpatient  services 
should  be  combined  for  the  purpose  of 
determining  the  LCC. 

Response:  As  indicated  in  the 
previous  response,  we  are  not  applying 
the  LCC  provision  under  the  all- 
inclusive  rate  method  of  payment. 
Instead,  payment  will  be  based  on  an 
average  cost  per  visit  day.  However, 
costs  are  still  subject  to  the  tests  of 
reasonableness.  Moreover,  the  Secretary 
does  not  have  discretion  with  respect  to 
payment  for  outpatient  facility  services 
under  the  cost-based  faciUty  payment 
plus  professional  payment  method. 


Section  1834(g)(1)(A)  of  the  Act 
provides  that  payment  will  be  equal  to 
the  amounts  described  in  section 
1833(a)(2)(B)— describing  amounts  paid 
for  all  hospital  outpatient  services 
including  the  LCC  rule.  Further,  section 
1833(i)(3)  provides  the  payment  method 
for  outpatient  hospital  facility  services 
or  outpatient  RPCH  services  furnished 
in  connection  with  surgical  procedures 
that  are  covered  under  Medicare  when 
furnished  in  freestanding  ASCs.  This 
section  explains  the  current  "blended 
pajTnent  methodology"  principle  of 
payment  to  hospitals.  Under  this 
election,  the  statute  clearly  requires  that 
RPCHs  will  be  paid  under  the  existing 
payment  rules  for  hospital  outpatient 
services.  Thus,  the  LCC  Hmitation  will 
be  applied  under  the  cost-based  facility 
payment  and  professional  payment 
method  in  the  same  way  it  is  applied  in 
determining  payment  for  various 
hospital  outpatient  services. 

Comment:  One  commenter  stated  that 
in  order  for  a  hospital  to  determine 
whether  or  not  it  would  want  to 
participate  in  the  RPCH  program,  more 
clarity  is  needed  regarding  payment. 
Since  the  primary  activity  of  an  RPCH 
will  be  outpatient  care,  there  are  several 
questions  that  need  to  be  addressed — 
application  of  reasonable  compensation 
equivalent  (RCE)  limits,  identification  of 
PPS  method  to  be  used,  what  exclusions 
will  apply  to  the  first  outpatient  option 
(cost-based  facility  fee  plus  professional 
charges)  and  application  of  LCC 
limitation.  This  commenter  also  stated 
that  the  payment  method  for  SCHs  has 
been  very  helpful  for  rural  hospitals  and 
should  remain  as  an  option  for  an  RPCH 
in  this  program. 

Response:  The  questions  concerning 
the  application  of  RCE  Umits  and  LCC 
limitation  are  addressed  elsewhere  in 
this  section  of  the  preamble.  With 
respect  to  identifying  the  PPS  method  to 
be  used,  we  are  unable  to  be  more 
specific  at  this  time  as  to  the  type  of 
system  that  may  be  utilized.  As  to  the 
question  concerning  an  exclusion  to  the 
first  outpatient  payment  method  (cost- 
based  facility  payment  plus  professional 
payment),  if  an  RPCH  elects  the  first 
method,  the  method  of  payment  for 
facility  services  will  apply  to  all  facility 
services  without  exception.  Other 
payment  issues  have  been  addressed 
elsewhere  in  other  responses. 

With  respect  to  the  availabihty  of  the 
SCH  payment  methodology  to  an  RPCH, 
the  statute  does  not  make  this  method 
available  to  an  RPCH.  However,  we  will 
consider  the  fact  that  an  RPCH  is  rural 
in  the  development  of  a  PPS. 

Comment:  One  commenter  stated  that 
the  physician's  compensation  included 


in  the  all-inclusive  rate  should  not  be 
subject  to  the  RCE  limitations.     . 

Response:  We  agree.  Section  1887  of 
the  Act  imposes  the  RCE  limits  on 
hospitals  and  SNFs,  not  RPCHs.  We  do 
not  intend  to  extend  the  RCE  limits  to 
the  physician's  compensation  Included 
as  part  of  the  all-inclusive  rate  method 
of  payment  for  outpatient  RPCH 
services.  However,  the  statutory 
provision  on  the  all-inclusive  rate 
payment  method  for  RPCH  services 
requires  payment  for  the  costs  of 
physicians'  professional  medical 
services  "which  are  reasonable  and 
related  to  the  cost  of  furnishing  such 
services."  Thus,  the  intermediaries  will 
be  examining  all  claimed  costs  to  make 
sure  they  are  not  out  of  line.  An 
intermediary  might  in  this  respect  refer 
to  the  RCE  limits  as  one  guide  as  to 
what  may  be  reasonable  in  a  given  case. 

Comment:  A  commenter  believed  our 
proposed  rules  regarding  the  Medicare 
Part  B  all-inclusive  rate  restrict 
physicians  to  practicing  entirely 
through  the  RPCH  outpatient 
department.  He  said  the  proposal  does 
not  specify  the  type  of  compensation 
arrangement  with  the  RPCH  or  whether 
the  arrangement  must  be  exclusive  (that 
is,  the  health  care  professional  can 
provide  services  outside  the 
arrangement).  This  strict  standard  is  not 
conducive  to  physician  participation  in 
a  rural  health  network  and  should  not 
be  imposed  until  a  full  rural  health 
integration  model  is  developed.  The 
commenter  believes  that  this  provision 
should  be  more  specific  about  the  type 
of  arrangement.  He  recommended  that 
physicians  should  maintain  the  option 
of  providing  some  services  outside  the 
RPCH  outpatient  department. 

Response:  Under  me  all-inclusive  rate 
method,  a  health  care  professional  must 
have  a  compensation  arrangement  with 
the  RPCH.  This  compensation 
arrangement  does  not  restrict  the  health 
care  professional  to  providing  services 
exclusively  for  the  RPCH;  he  or  she  may 
provide  services  outside  this 
arrangement.  The  compensation 
arrangement  should  stipulate  the  duties 
to  be  performed  and  the  agreed-upon 
compensation.  Compensation  should  be 
commensurate  with  the  duties 
performed  and  the  time  worked  in  the 
outpatient  area.  However,  if  a  facility 
elects  the  all-inclusive  rate  payment 
method,  HCFA  contemplates  Uiat 
substantially  all  encounters  between  the 
beneficiary  and  the  health  care 
professional  that  take  place  at  the 
faciUty  will  be  covered  by  Medicare's 
payment  of  the  all-inclusive  rate. 
(Otherwise,  to  state  the  extreme  case. 
HCFA  would  be  paying  under  the  all- 
inclusive  rate  method  but  no 
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professional  services  would  be 
included.  This  would  be  a  cmitradiction 
in  terms  and  would  be  contrary  to  the 
efficiency  and  simplicity  of  operation 
intended  by  the  Congress  when  it 
authorized  that  payment  method.) 
Medicare  could  not  make  payment 
directly  to  a  physician  for  services 
furnished  at  an  ail-inclusive  rata 
facility. 

Comment:  Several  commenters 
objected  to  the  2-year  election  of  a 
payment  method.  They  felt  it  is  too  long 
considering  that  the  RPCH  has  no 
history  to  rely  upon  when  making  the 
election  and  that  circumstances  can 
change  with  the  turnover  of  health  care 
professionals.  Such  a  commitment  by 
the  RPCH  could  make  recruiting  a  new 
health  care  professional  more  difficult  if 
not  impossible.  The  commenters  suggest 
changing  from  a  2-year  requirement  to 
an  election  on  an  annual  basis,  prior  to 
the  beginning  of  each  cost  reporting 
period. 

Response:  We  agree  and  have  clarified 
in  the  final  rule  that  a  change  in  the 
election  of  a  payment  method  may  be 
made  on  an  annual  basis  before  the 
beginning  of  the  RPCH's  cost  reporting 
period  (see  §413. 70(b)(1)). 

Comment:  Two  commenters 
recommend  that  HCFA  consider 
developing  a  case-based  payment 
method  for  RPCH  outpatient  services  as 
an  alternative  to  the  proposed  cost- 
based  method.  Another  commenter 
stated  that  the  RPCH  is  a  new  provider 
t>'pe;  it  is  a  limited  service  rural  hospital 
which  operates  in  cooperation  with  an 
EACH  in  a  rural  health  network.  Thus, 
since  the  RPCH  is  unique,  it  deserves  its 
own  payment  rules.  Another  commenter 
suggests  that  the  Congress  and  HCFA 
develop  additional  RPCH  payment 
options. 

Response:  Section  1834(g)  of  the  Act 
requires  that  payment  for  RPCH 
outpatient  services  be  based  on  the  costs 
of  services  and  sets  forth  certain  other 
specific  payment  requirements. 
Therefore,  an  RPCH  would  have  its  own 
payment  rules.  We  would  also  point  out 
that  the  Congress  required  that  the 
Secretary  develop  and  implement  a  PPS 
for  determining  payment  for  outpatient 
RPCH  services.  In  developing  a  fair  and 
equitable  payment  system.  HCFA  will 
evaluate  and  research  various  payment 
methodologies  to  determine  the  most 
suitable  option  for  this  type  of  provider. 

Comment:  Regarding  outpatient 
payment,  it  is  not  clear  from  the 
proposed  regulation  whether  the 
professional  fees  must  be  billed  by  the 
•  RPCH.  The  commenter  expressed  the 
view  that,  if  the  RPCH  must  bill  the 
professional  fees  under  both  methods, 
the  fragile  relationship  between  rural 


hospitals  and  rural  physicians  could  be 
jeopardized.  Also,  the  commenter 
believed  this  methodology  will  tend  to 
reverse  the  positive  influence  of  the  new 
physicians'  fiae  schedule  on  rural 
physicians'  practices  because  the  fise 
schedule  tends  to  increase  the 
incentives  for  rural  physicians  while  an 
all-inclusive  rate  tends  to  decrease  the 
incentives  for  rural  practitioners.  Also, 
one  commenter  stated  that  clarification 
is  needed  regarding  whether  the 
professional  component  is  intended  to 
mean  the  physician  or  only  the  outside 
services,  such  as  therapists. 

Response:  Regarding  billing  of 
outpatient  RPCH  services,  under  the 
first  option,  which  is  the  cost-based 
facility  payment  plus  professional 
payment,  the  RPCH  bills  the  Medicare 
fiscal  intermediary  for  the  facility 
services  while  the  health  care 
professional  bills  the  Medicare  Part  B 
carrier  for  the  professional  services. 
Under  the  second  option,  which  is  the 
all-inclusive  rate  method,  the  facility 
bills  the  fiscal  intermediary  for  all 
services.  Ordinarily,  an  RPCH  would 
not  elect  this  method  unless  the  health 
care  professionals  are  paid  under  a 
salary  or  contracted  arrangement  with 
the  facility,  not  necessarily  on  a  fee-for- 
service  basis  with  the  patient. 

In  §  413.70(b)(2)(ii]  under  the 
payment  provisions  for  professional 
services,  we  are  defining  professional 
medical  services  for  purposes  of  RPCH 
payment  as  those  services  provided  by 
a  physician  or  other  professional  (for 
example,  physician  assistants  (PAs). 
certified  nurse-midwives  (NMWs),  and 
an  anesthetists]  that  could  be  billed 
separately  to  a  carrier  under  Medicare. 
(Under  section  1842(b)(6)(C)  of  the  Act. 
Medicare  payment  for  the  services  of  a 
physician  assistant,  and  for  most  of  the 
services  of  a  nurse  practitioner,  may  be 
made  only  to  their  employers.) 

C.  Interim  Payments 

Comment:  Commenters  stated  that  it 
should  not  be  assumed  that  the  first  year 
of  operations  is  necessarily  reflective  of 
the  type  or  volume  of  cases  that  will  be 
typical  for  a  RPCH  as  it  is  for  other 
facilities.  Thus,  early  rate  evaluation  is 
critical  because  there  is  no  precise 
indication  of  how  patient  severity  or 
volume,  both  of  which  affect  the  per 
diem  cost,  will  change  over  time  in  the 
newly  designated  RPCH-type  facility. 

Response:  The  interim  rate  is  only  an 
estimate  of  the  amount  of  Medicare 
payment  that  will  be  due.  During  a 
re{>orting  period,  the  intermediary 
periodically  reviews  the  interim 
payment  rate  to  detennine  if  a  change  in 
the  current  rate  is  needed  to  reflect 
variations  in  cost  or  the  volume  of 


services  furnished  from  the  original 
estimates  made  at  the  time  the  rate  was 
determifted.  Although  the  intermediaiy 
has  discretion  regarding  the  frequency 
of  this  review,  the  RPCH  may,  at  any 
time  during  the  cost  reporting  year, 
request  the  intermediary  to  review  the 
rate  to  determine  whether  an  adjustment 
is  required. 

Comment:  The  proposed  rule  makes 
no  provision  for  the  establishment  of  an 
interim  rate  for  the  first  year  of 
operation.  The  per  diem  reasonable  cost 
of  inpatient  services  will  not  be  known 
until  end-of-year  costs  are  reported  and 
audited.  The  commenter  recommended, 
to  avoid  cash  flow  problems  for  an 
RPCH.  some  interim  payment  rate 
should  be  provided  for  the  RPCH.  It  was 
also  proposed  that  periodic  interim 
payments  (PIP)  be  made  available  for 
the  first  year  of  operation. 

Resptonse:  Payment  for  inpatient  and 
outpatient  services  provided  by  an 
RPCH  will  be  made  on  an  interim  basis 
subject  to  retrospective  adjustment 
based  on  a  submitted  cost  report. 
(Interim  payments  will  not  be  necessary 
for  inpatient  RPCH  services  furnished 
after  the  provider's  first  12-month  cost 
report  has  been  approved  since  the 
adjusted  per  diem  payment  that  will  be 
paid  when  the  program  is  billed  will  be 
the  final  payment.) 

It  is  the  policy  of  the  Medicare 
program  that  each  provider's  current 
interim  rate  of  payment  approximate  as 
closely  as  possible  the  allowable  costs 
the  provider  is  currently  incurring  in 
furnishing  covered  services  to  program 
beneficiaries;  that  the  program  be 
properly  responsive  to  actual  changes  in 
a  provider's  reimbursable  cost;  and  that 
the  provider's  current  interim  rate  be 
timely  adjusted  to  bring  it  into  line  with 
estimated  reimbursable  costs  for  the 
period.  An  interim  rate  may  be 
established  for  these  providers  under 
section  2406  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub. 
15). 

At  this  time,  however,  we  do  not 
believe  it  is  advisable  to  expand  the 
present  availability  of  PIP.  (See  42  CFR 
413.64(h).)  Adequate  means  for  ensuring 
timely  cash  flow  under  the  ciu-rent 
interim  payment  system  are  available 
without  extending  PIP  to  an  RPCH. 

D.  Modified  All-inclusive  Rate 

Comment:  Two  commenters  stated 
that  the  modified  all-inclusive  method 
of  payment  could  be  appropriate  in 
instances  when  an  RPCH  is  imable  to 
recruit  a  physician  who  is  interested  in 
a  compensation  arrangement.  The  third 
payment  option  would  also  encourage 
the  coordination  and  consolidation  of 
services  other  than  those  delivered  by  a 
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physician  or  extender.  In  the  interest  of 
flexibility  and  payment  equity,  the 
commenters  support  this  optioni 

Two  other  commenters  stated  that 
hospitals  in  some  States  are  prohibited 
by  law  from  employing  physicians  (with 
a  few  exceptions).  Typically,  the 
hospitals  and  the  physicians  are 
separate;  thus,  the  payment  rates  would 
have  to  be  separate  or  regulations  would 
have  to  delineate  how  the  all-inclusive 
payment  would  be  divided  between  the 
facility  and  the  physicians.  The 
modified  all-inclusive  outpatient 
payment  rate  would  be  applicable  in 
these  States. 

Response:  In  the  proposed  regulation, 
we  considered  and  asked  for  comments 
on  an  alternative  method  to  the 
outpatient  RPCH  all-inclusive  rate 
payment  method  as  stipulated  in  section 
1834(g)(1)(B)  of  the  Act.  Such  an 
aitemative  method  would  have  removed 
tUB  physician  professional  service 
component  from  the  all-inclusive  rate  so 
the  physicians  would  have  continued  to 
bill  for  their  professional  services  to  the 
Medicare  Part  B  carriers. 

We  received  comments  from  four 
respondents  who  supported  the 
aitemative  method.  Tney  expressed 
concern  that,  in  some  areas,  nospitals 
and  physicians  are  precluded  from 
entering  into  emplojmient  relationships. 
The  commenters  also  indicated  that 
physicians  may  be  reluctant  to  enter 
into  such  relationships  and  that  these 
providers  (RPCHs)  would  not  be  able  to 
select  the  all-inclusive  rate  method. 

We  have  thoroughly  considered  these 
comments  and  have  reevaluated  our 
proposal  in  light  of  section  1834(g)(1)(A) 
and  (B)  of  the  Act.  With  respect  to  the 
comments  received,  we  do  not  believe 
the  imavailabihty  or  the  undesirability 
of  employee  relationships  between 
providers  and  physicians  should  be  an 
impediment  to  implementing  the  all- 
inclusive  rate  method.  In  addition  to 
employment  arrangements,  a  provider  is 
free  to  enter  into  contracts  with  a 
physician  whereby  the  physician 
furnishes  professional  services  to  the 
provider's  patients  under  arrangements 
as  stipulated  in  section  1861(w)  of  the 
Act.  Under  such  an  arrangement,  the 
physician  periodically  (weekly, 
monthly,  etc.)  bills  the  provider,  instead 
of  the  Part  B  carrier,  for  services 
furnished.  The  provider  bills  its 
intermediary  and  includes  the  physician 
services  in  its  bill.  Therefore,  a  provider 
could  utilize  the  all-incl<isiv<)  rate 
method  without  using  an  employment 
arrangement. 

In  further  reviewing  our  aitemative 
payment  method,  we  now  believe  that 
method  is  not  permitted  under  section 
1834(g)  of  the  Act  which  explicitly 


provides  for  two  aitemative  methods 
only.  We  believe  the  specificity  of  the 
statute  indicates  the  clear  intent  of  the 
Congress  on  how  payment  should  be 
effectuated  under  the  EACH/RPCH 

Ero^m.  Accordingly,  we  do  not 
elieve  it  would  be  appropriate  nor  do 
we  believe  we  have  the  authority  under 
section  1834(g)  of  the  Act  to  implement 
the  aitemative  payment  method. 

Comment:  The  proposed  regulation 
discussed  a  modified  aitemative  to  the 
all-inclusive  method  that  would  have 
excluded  professional  medical  services 
from  this  computation  (56  FR  55385). 
This  would  not  be  an  acceptable 
alterative  as  the  inclusion  of  the 
professional  medical  services  would  be 
the  only  economic  reason  for  electing 
this  method.  The  modified  aitemative 
would  be  acceptable  if  each  health  care 
professional  were  individually  allowed 
to  elect  to  enter  into  a  compensation 
arrangement  or  to  be  paid  on  the  basis 
of  reasonable  charges  or  fee  schedule 
amounts  and  change  the  election  one 
time  during  the  initial  2  years. 

Response:  We  agree  that  this  proposed 
method  is  not  acceptable  because  the 
inclusion  of  professional  services 
should  be  the  only  economic  reason  for 
electing  this  method.  However,  we  do 
not  agree  that  each  health  care 
professional  performing  outpatient 
services  in  an  RPCH  should  be  able  to 
individually  choose  whether  or  not  to 
enter  into  a  compensation  agreement 
with  the  RPCH.  To  do  so  could  require 
different  payment  rates  for  the  RPCH 
depending  on  the  person  or  persons 
furnishing  the  particular  services  to  a 
patient.  Further,  it  would  be  extremely 
difficult  for  intermediaries  and  carriers 
to  monitor  their  payments  and  avoid 
duplicate  payments  being  made  for  the 
RPCH  services.  Therefore,  under  the  all- 
inclusive  rate  method,  all  of  the 
physicians  as  well  as  other  health  care 
professionals  must  agree  to  enter  into 
compensation  agreements  with  the 
RPCH. 

E.  Other  Payment  Issues 

Comment:  One  commenter  stated  that 
the  filing  of  standard  Medicare  hospital 
cost  reporting  forms  may  be  excessively 
burdensome  or  prohibitively  expensive 
for  an  RPCH,  given  its  Umited  staff.  The 
commenter  urged  HCFA  to  work  with 
the  RPCHs  to  develop  a  simplified  cost 
reporting  format  for  this  new  provider 
type. 

Response:  We  are  reviewing  the 
ctirrent  cost  reporting  requirements  in 
light  of  the  final  mle  on  payment  for 
RPCHs.  Because  RPCHs  typically  will 
have  low  patient  volume  and  will  offer 
only  a  limited  range  of  ancillary 
services,  we  agree  that  simplified  cost 


reporting  for  them  is  desirable. 
However,  the  need  to  reduce  burden 
must  be  balanced  with  the  need  to 
obtain  enough  information  from  them  to 
ensure  proper  accountability  for 
Medicare  funds.  Cost  report  data  should 
also  be  detailed  enough  to  allow  the 
eventual  development  of  a  meaningful 
prospective  payment  system  for  RPCHs. 
Moreover,  if  an  RPCH  elects  the  cost- 
based  facility  payment  method  of 
payment  that  reflects  the  current  full 
service  hospital  outpatient  payment 
systems,  that  choice  may  make  it 
necessary  for  the  facility  to  file  a  full 
hospital  cost  report.  We  agree  that  a 
meeting  with  RPCH  representatives  to 
discuss  ways  to  simplify  the  cost 
reporting  requirements  would  be  useful 
and  are  willing  to  have  such  a  meeting. 

Comment:  One  commenter 
recommends  an  enhanced  rate  that  is 
specific  to  the  service  capacity  of  each 
facility.  The  commenter  believes  that  a 
sustained,  though  not  necessary 
indefinite,  increase  in  the  payment  rate 
will  allow  hospitals  to  make  significant 
changes  in  their  service  capacity  and 
minimize  the  economic  shock  to  the 
community  as  well  as  provide  an 
incentive  for  hospitals  to  participate  in 
this  program. 

Response:  Under  sections  1814(1)  and 
1834(g)  of  the  Act.  the  Congress 
mandated  the  methodologies  to  be  used 
in  making  payment  to  these  providers 
for  furnishing  inpatient  and  outpatient 
RPCH  services.  For  a  hospital  that 
would  require  additional  resources  to 
convert  or  modify  its  present  facility  to 
an  RPCH.  grant  monies  may  be  available 
to  aid  the  hospital  in  this  process. 

Comment:  One  commenter  suggested 
adding  a  second  payment  option  that 
would  allow  RPCHs  with  sole 
community  status  the  option  to 
continue  to  be  paid  as  a  sole  community 
provider.  Allowing  the  retention  of  that 
status  will  enhance  the  financial 
viability  of  these  facilities,  thus 
ensuring  their  presence  in  rural 
communities. 

Response:  Specific  payment 
methodologies  were  presented  in 
section  1814(1)  of  the  Act  for  inpatient 
RPCH  services  and  section  1834(g)  of 
the  Act  for  outpatient  RPCH  services. 
No  provision  was  made  for  payment 
based  on  sole  community  status. 
Moreover,  the  language  of  the  statute 
(section  1886(d)(5)(D)(iii)  of  the  Act) 
precludes  hospitals  from  retaining  their 
sole  community  payment  status  once 
they  become  an  RPCH  because  an  RPCH 
is  not  a  "hospital"  but  rather  a  separate 
type  of  provider. 

Comment:  Several  conmienters 
objected  to  the  treatment  of  grants  in  the 
proposed  regulation;  that  is,  reducing 
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the  payment  amotint  by  the  amount  of 
the  grant.  Some  reasons  given  were:  it 
is  inconsistent  with  existing  cost 
reimbursement  principles:  the  Rural 
Health  Care  Transition  Grants  are 
awarded  for  many  activities  other  than 
just  for  rural  hospitals'  transition  into 
RPCHs.  One  commenter  contends  that 
these  grants  are  not  grants  but  rather  are 
interest-free  loans,  and  the  commenter 
states  that  the  reduction  in  the  initial 
12-month  period  could  tfhcX  the 
current  year  as  well  as  subsequent  years 
and  PPS  payments.  Others  state  that  the 
language  implies  the  RPCHs'  costs  are  to 
be  reduced  by  the  grant  monies,  thus,  in 
effect,  making  them  pay  back  their 
grant. 

The  commenters  suggest  eliminating 
this  provision  by  the  waiver  authority 
given  to  the  Secretary  in  section  1820(j) 
of  the  Act  If  not  deleted,  it  should  be 
expanded  significantly,  clarifying  how 
and  when  the  payment  amounts  are  to 
be  reduced,  so  that  a  hospital  can 
determine  if  becoming  an  RPCH  is 
financially  feasible. 

Response:  Section  6003(g){3)(B)(iii)(n) 
of  OBRA  89  added  section  1814(1)  to  the 
Act.  This  section  mandates  that  the 
amount  of  payment  determined  for 
inpatient  RPCH  services  shall  be 
reduced  to  the  extent  necessary  by  the 
amount  of  grant  monies  received  by 
these  faciUties  to  prevent  duplicate 
payment  for  converting  or  modifying  a 
present  facihty  to  an  RPCH.  The 
expenditures  for  which  the  grants  will 
be  made  generally  constitute  Medicare 
allowable  costs  since  they  are  incurred 
to  furnish  patient  care  services.  To 
avoid  duplication  of  payment,  the  costs 
and  therefore  the  resulting  Medicare  per 
diem  payments  would  be  reduced  to  the 
extent  they  were  covered  by  grants.  For 
example,  if  a  hospital  incurs  costs  to 
modify  its  inpatient  area  to  reflect  the 
RPCH  requirements,  these  costs  and 
therefore  payments  would  be  reduced  to 
the  extent  a  grant  was  received.  If  the 
grant  did  not  fully  offset  the  total 
expenditure,  per  diem  payment  would 
be  based  on  costs  net  of  the  grant 
monies.  Such  reduced  per  diem 
payments  will  become  the  basis  for 
pa\'ment  in  subsequent  cost  reporting 
periods. 

Under  section  1820(d)  of  the  Act.  the 
types  of  activities  for  which  grants  may 
be  used  such  as  to  modify  or  convert  to 
an  RPCH,  or  developing  a 
communications  system  are  generally 
nonrecvuring  activities.  Thus,  we  would 
expect  such  costs  to  be  incurred  on  a 
one-time  basis;  they  would  not  be  costs 
that  would  recur  from  year  to  year.  For 
depreciable  capital  items,  offeet  of 
depredation  expense  would  be  properly 
reflected  in  Meoicare  payments  for  the 


subsequent  years.  In  cases  where  a 
recurring  operating  cost  was  offset  by  a 
grant  in  the  base  year,  a  one-time 
adjustment  could  be  made  to  the  per 
diem  amount  to  include  such  cost  in  the 
per  diem  payment  used  for  subsequent 
cost  reporting  periods. 

With  respect  to  grants,  we  wish  to 
note  that  we  imderstand  that  some 
hospitals  that  receive  grant  funds  may 
eventually  be  unable  to  convert  to  an 
EACH  or  RPCH  or  participate  in  a  rural 
health  network.  We  will  not  seek 
recovery  of  grant  funds  paid  to  hospitals 
that  make  a  good  faith  effort  to  meet 
EACH  or  RPCH  requirements  and  to 
participate  as  network  members. 
Howrever,  we  expect  all  grant  recipients 
to  carry  out  the  projects  for  which  they 
are  funded  and  to-progress  steadily 
toward  participation  in  the  EACH 
program  during  the  grant  period. 
Nonetheless,  we  reserve  the  right  to 
rescind  the  grant  of  any  facility  or 
consortiiun  that  does  not  carry  out  the 
project  for  which  it  was  funded  or  does 
not  make  a  good  faith  effort  to 
participate  in  the  EACH  program. 

Comment:  With  respect  to  payment 
for  RPCH  inpatient  and  outpatient 
services,  there  is  no  explicit  explanation 
concerning  payment  for  capital  costs. 
Clarification  is  requested  concerning  the 
method  by  which  capital  costs  will  be 
paid,  particularlv  historical  costs 
associated  with  hospitals  constructed 
for  the  purpose  of  serving  far  more  than 
six  inpatients. 

Response:  Reasonable  costs  associated 
with  the  operation  of  the  fedlity, 
including  reasonable  capital-related 
costs,  are  included  in  determining  the 
amount  of  payment  for  inpatient  and 
outpatient  RPCH  services.  In  calculating 
final  settlement,  appropriate  cost 
reporting  worksheets  are  available  for 
allocating  and  apportioning  costs  of  the 
fedlity  to  the  appropriate  cost  centers. 
To  the  extent  that  the  facihty  is  not  used 
to  provide  RPCH  patient  care  services  to 
Medicare  beneficiaries,  payment  camiot 
be  made  for  costs  incurred — whether 
capital  costs  or  operating  costs. 

Inpatient  and  outpatient  RPCH 
services  are  paid  on  a  per  diem  basis.  In 
determining  the  per  diem  amounts, 
allowable  capital-related  costs  will  be 
induded.  For  subsequent  years  for 
inpatient  RPCH  payment,  the  per  diem 
amount  will  already  include  capital 
related  costs;  no  additional  payment 
will  be  made.  For  RPCH  outpatient 
payment  in  subsequent  years,  allowable 
capital-related  costs  will  be  induded  in 
determining  payment  as  in  the  first  year. 

Comment:  We  were  asked  to  dariry 
whether  and  at  what  level  there  will  be 
an  upper  limit  for  payment  of  both 
inpatient  and  outpatient  RPCH  services. 


This  would  be  needed  for  planning 
RPCHs  and  determining  their  finandal 
feasibility. 

Response:  As  explained  earlier  in  this 
;reamble.  payment  for  inpatient  RPCH 
services  will  be  based  on  reasonable 
costs  not  sxibjed  to  the  LOC  and  without 
the  application  of  cost  limits. 

Outpatient  services  under  the  cost- 
based  fadlity  payment  method  are  paid 
under  the  cxirrent  hospital  outpatient 
methods.  Most  of  those  services  are 
subject  to  the  LCC  In  addition, 
outpatient  ASC  surgical  procedures, 
outpatient  radiology  services.  cUnical 
laboratory  services,  and  other  diagnostic 
services  are  subject  to  the  blended 
payment  amounts  or  other  special 
payment  methods. 

Outpatient  services  imder  the  all- 
inclusive  rate  method  are  paid  on  the 
basis  of  reasonable  cost  without  the 
application  of  the  LCC  provision.  At  this 
time,  there  are  no  specific  cost  hmits. 

Comment:  One  commenter  fait  the 
proposed  rule  is  very  unclear  as  to  how 
hospitals  are  to  be  paid,  both  now  and 
in  the  future.  If  at  some  later  date 
RPCHs  are  paid  on  a  DRG  basis,  what 
is  the  finandal  incentive  to  change? 

Response;  Sections  1814(1)(2)  and 
1834(g)(2)  of  the  Act  require  that 
payment  for  inpatient  and  outpatient 
RPCH  services  be  made  on  the  basis  of 
cost  (see  response  to  prior  comment). 
The  proposed  regulations  spedfied  the 
payment  methods  to  be  used  in  paying 
for  RPCH  inpatient  and  outpatient 
services.  We  further  clarified  the 
payment  methodologies  in  this 
preamble  of  the  final  rule. 

Furthermore,  the  Congress  mandated 
that  the  Secretary  develop  and 
implement  a  PPS  for  an  RPCH  providing 
inpatient  and  outpatient  services.  Since 
no  PPS  has  been  developed  at  this  time, 
it  would  be  impossible  to  speculate  on 
the  type  of  system  or  what  financial 
incentives  there  will  be  for  a  provider  to 
convert  or  modify  to  become  a  RPCH. 

Comment:  One  commenter  stated  that 
the  structiire  for  payment  of  RPCH 
services  consists  of  a  patchwork  of 
methodologies  that  do  not  reflect  the 
fact  that  a  RPCH  is  a  new  type  of 
provider.  The  payment  methods  for 
RPCHs  do  not  support  attainment  of 
intended  pohcy  goals  of  HCFA  and  the 
Congress  in  that  they  do  not  provide  a 
long  term  or  sustainable  incentive  to  the 
community,  medical  staff,  and  fadlity  to 
convert  to  alternative  use.  Also,  the 
multiple  methodologies  proposed  use 
other  provider  strudures  that  may  not 
be  r«»flective  of  the  current  or  new 
services  or  both  to  be  provided  by  RPCH 
facilities.  Most  importantly,  because  the 
payment  method  is  subjed  to  change  by 
1993.  network  members  are  concerned 
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that  future  changes  in  payment  may 
significantly  damage  the  financial 
stability  of  RPCH  facilities. 

Response:  As  stated  in  other 
tesponses,  imder  sections  1814(1)  and 
1834(g)  of  the  Act.  the  Congress 
mandated  the  payment  methodologies 
for  providing  RPCH  inpatient  and 
outpatient  services.  In  sections 
18140)(2)  and  1834(g)(2)  of  the  Act. 
respectivelv.  the  Congress  also 
mandated  development  and 
implementation  of  a  PPS  for  RPCH 
inpatient  and  outpatient  services,  bx 
developing  these  RPCH  payment 
systems,  we  will  attempt  to  provide 
payment  methodologies  that  will  be 
reflective  of  the  uniqueness  of  the 
RPCH.  The  systems  will  take  into 
account  the  types  of  services  provided 
and  allow  for  a  fair  and  equitable 
method  for  parent  for  these  services. 

Comment:  tne  proposed  regulations 
do  not  specify  at  what  point  or  time  a 
hospital  becomes  an  RPCH  for  payment 
purposes.  Will  the  cost  reporting  period 
begin  with  the  month  of  designation  as 
an  RPCH  or  will  the  "first  12-raonth  cost 
reporting  period"  begin  with  the 
facility's  first  cost  reporting  period 
b^inning  after  designation  as  an  RPCH? 
HCFA  should  make  a  concerted  effort  to 
finalize  the  proposed  regulations  at  the 
eerhest  date  possible  and  the  final 
regulations  should  include  provisions 
for  an  RPCH  to  file  a  cost  report  for  its 
initial  12-month  period  of  operations 
beginning  on  the  first  day  of  the  first 
month  after  it  has  received  State 
certification  as  an  RPCH. 

Response:  An  RPCH  will  participate 
in  the  Medicare  program  as  an  RPCH 
beginning  on  the  first  day  of  the  month 
following  the  month  In  which  HCFA 
approves  the  facility's  RPCH  provider 
agreement.  Therefore,  these  providers 
must  file  a  terminating  cost  report  for 
the  period  ending  the  last  day  of  the  last 
month  of  participation  as  a  full  service 
hospital.  The  terminating  cost  report  is 
needed  because  of  the  changes  in  the 
facility's  configuration,  resources,  and 
scope  of  services  being  furnished  as 
well  as  changes  in  payment 
mathodologies  for  inpatient  and 
outpatient  services  under  the  inclusive 
rate  methods. 

As  indicated  in  the  preceding 
paragraph,  participation  as  an  RPCH 
will  begin  on  the  first  day  of  the  month 
following  the  month  of  designation  as 
an  RPCH  by  HCFA.  If  the  beginning 
period  does  not  represent  the  RPCH's 
fiscal  reporting  period,  the  first  period 
will  be  less  than  a  12-month  cost 
reporting  period.  Therefore,  the  RPCH's 
first  12-month  cost  reporting  period  will 
begin  after  the  end  of  that  first  short 
period. 


In  the  situation  described  above,  for 
purposes  of  meeting  the  requirements  of 
section  1814(1)(1)(A).  payment  to  the 
RPCH  for  services  furnished  to  Medicare 
beneficiaries  during  the  first  full  12- 
month  cost  reporting  period  will  be 
based  on  the  reasonable  cost  incurred 
during  that  period.  For  purposes  of 
meeting  the  payment  requirements  of 
section  1814(1)(1){B),  payment  for  the 
subsequent  12-month  cost  reporting 
period  will  be  based  on  the  reasonable 
per  diem  cost  for  the  first  12-month 
period  increased  by  the  appUcable 
percentage. 

Comment:  Some  commenters  stated 
that  an  average  per  diem  amount  is  not 
a  type  of  measurement  available  to 
small  rural  hospitals.  Because  the 
numbers  are  so  small  and  services 
infrequent,  a  number  of  cases  involving 
severe  illness  can  cause  a  significant 
fluctuation  in  the  per  diem  cost  factor 
from  year  to  year.  They  recommend  that 
HCFA  continue  with  the  cost 
reimbinsement  system  for  small  rural 
hospitals.  Another  commenter  stated 
that  a  RPCH  should  be  reimbursed  by 
Medicare  at  allowable  costs  or  charges 
instead  of  a  lower  rate.  A  RPCH  should 
not  be  penalized  for  being  a  smaller 
scale  program.  Another  commenter 
stated  that  there  must  be  payment  rules 
for  a  RPCH  that  clearly  differentiate  it 
from  clinics  and  larger  service  hospitals. 
If  there  is  a  sense  that  this  is  an  attempt 
to  restructure  small  hospitals  into 
community  clinics,  there  would 
probably  be  very  little  participation. 

Response:  Under  section  1814(1)  of 
the  Act.  the  Congress  mandated  that  the 
amount  of  payment  for  inpatient  RPCH 
services  is  to  be  determined  on  a  per 
diem  basis  for  the  initial  12-month  cost 
reporting  period.  The  per  diem  amount 
will  be  based  on  the  reasonable  cost  of 
Operating  this  type  of  provider.  With 
subsequent  cost  reporting  periods,  the 
per  diem  amount  is  to  be  increased  by 
the  PPS  update  factor  for  rural  hospitals. 
There  is  no  basis  in  the  statute  to  adjust 
subsequent  year  payments  other  than  for 
the  PPS  rural  update  factor. 

As  to  the  recommendation  to  allow  a 
RPCH  to  continue  on  cost 
reimbursement,  the  statute  requires  that 
the  Secretary  develop  and  implement  a 
system  for  determining  payment 
amoimts  for  inpatient  RPCH  services  on 
a  prospective  basis.  The  payment 
method  that  is  developed  would  be 
specific  to  a  RPCH,  taking  into  account 
the  particular  services  provided  by  these 
facilities  as  well  as  any  unique 
characteristics  associated  vrith  the 
RPCH. 


Physician  Certification  Requirement  for 
Inpatient  RPCH  Services— Content  of 
Certification  (S  424.15) 

Comment:  Regarding  the  requirement 
that  a  physician  certify  that  the  ser\ices 
were  needed  on  a  temporary.  Inpatient 
basis  (56  FR  55402),  some  commenters 
stated  that  the  use  of  the  word 
"temporary"  seems  to  imply  that  it 
would  be  inappropriate  to  provide 
inpatient  services  up  to  the  72-hour 
limitation  on  stay.  To  avoid  this 
implication,  they  recommended  that  a 
technical  amendment  to  the  statute  be 
proposed  to  delete  the  word 
"temporary,"  and  once  it  is  enacted  the 
final  rule  be  revised  accordingly. 
Another  commenter  took  the  view  that 
a  physician  certification  requirement 
seems  to  call  the  physicians'  judgment 
into  question  and  that  such  an  affront 
could  make  it  hard  to  recruit  physicians 
to  staff  RPCHs. 

Response:  Section  1814(a)(8)  of  the 
Act  requires  a  physician  to  certify  that 
inpatient  RPCH  services  "were  required 
to  oe  immediately  furnished  on  a 
temporary,  inpatient  basis."  Although 
we  do  not  beheve  that  the  word 
"temporary"  was  intended  to  imply  that 
stays  of  72  hours  are  excessive,  we  wish 
to  emphasize  that  stays  up  to  that  length 
will  be  covered  as  long  as  the  necessary 
physician  certification  is  made  and  the 
stay  is  medically  necessary.  We  do  not 
believe  there  is  a  need  to  amend  the 
statute  in  this  regard.  We  also  do  not  see 
any  indication  that  there  will  be 
widespread  physician  opposition  to  the 
certification  requirement,  which  is 
similar  in  nature  to  other  requirements 
which  have  been  in  the  same  section  of 
the  law  since  its  enactment.  Physician 
certification  requirements  such  as  thesr 
have  been  in  the  statute  since  1965  for 
9er\'ices  other  than  inpatient  hospital 
services.  Therefore,  we  made  no 
changes  in  the  regulations  based  on 
these  comments. 

RPCH  Services  as  an  Optional  Service 
Under  Medicaid  (§  440. 1 70) 

Comment:  One  commenter  stated  that 
RPCH  services  should  be  made  optional 
rather  than  required,  so  that  States  will 
be  able  to  assess  their  payment  impact 
on  other  payers  before  deciding  whether 
to  offer  them  under  Medicaid.  Under 
all-payer  systems  like  that  in  New  York, 
all  payers  other  than  Medicare 
automatically  adopt  Medicaid  payment 
changes,  so  that  an  expansion  of 
coverage  has  far-reaching  effects.  The 
States  should  have  time  to  assess  the 
costs  of  operating  RPCHs,  and  HCFA 
should  assess  the  cost  impact  of  the 
program  before  States  are  required  to 
offer  the  service.  Other  commenters 
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expressed  concern  that  if  these  services 
are  made  optional,  many  States  may 
elect  not  to  cover  them,  thus  leaving 
Medicaid  recipients  in  rural  areas 
without  access  to  care.  To  avoid  this, 
commenters  recommended  that  RPCH 
services  be  made  required  services. 
Other  commenters  stated  that  if  RPCH 
services  are  not  made  mandatory 
services  under  Medicaid,  this  would 
represent  discrimination  against 
Medicaid  patients,  would  be 
inconsistent  with  HCFA  policies  on 
payment  for  services  now  furnished  by 
the  hospitals  that  may  be  designated  as 
RPCHs,  and  would  ignore  the  needs  of 
the  rural  population  served  by  rural 
hospitals.  Several  commenters  noted 
that  inpatient  and  outpatient  hospital 
services  are  mandatory  Medicaid 
services,  as  are  core  RHC  services.  These 
commenters  reasoned  that  since  the 
RPCHs  as  providers  most  resemble 
hospitals  and  RHCs.  their  services  also 
should  be  mandatory  services  imder 
Medicaid.  Finally,  one  commenter 
stated  that  RPCH  inpatient  and 
outpatient  services  should  be  mandatory 
services  imder  Medicaid,  but  States 
should  have  more  flexibility  to  detine 
the  services,  to  reduce  the  burden  of 
offering  them. 

Response:  These  comments  reflect  a 
suggestion  that  RPCH  services  be  made 
an  optional  or  mandatory  service  under 
Medicaid.  In  order  for  any  service  to  be 
covered  under  Medicaid,  the  service 
must  be  included  in  the  statutory  list  of 
services  at  section  1905(a)  of  the  Act. 
The  statutory  list  includes  a  variety  of 
services,  some  of  which  are  mandatory 
and  some  of  which  are  optional. 
Although  RPCH  services  are  not 
explicitly  Hsted  in  section  1905(a]  of  the 
Act,  section  1905(a)(22)  authorizes  the 
Secretary  to  specify  certain  services  that 
a  State  may  cover  at  its  discretion.  This 
regulation  does  make  RPCH  services 
optional  imder  Medicaid  under  the 
authority  of  section  1905{a)(22)  of  the 
Act.  Accordingly,  States  may  choose 
whether  or  not  to  pay  RPCHs  under 
Medicaid. 

Regarding  the  commenters  who 
suggested  that  RPCH  services  be  made  a 
mandatory  Medicaid  service,  there  is 
simply  no  statutory  authority  to  require 
States  to  cover  RPCH  services.  Some 
commenters  pointed  out  that  inpatient 
and  outpatient  hospital  services  are 
mandatory  Medicaid  services  and 
believed  tnat  because  RPCH  services 
most  resemble  hospital  and  RHC 
services,  that  the  services  should  be 
mandatory  under  Medicaid. 
Notwithstanding  the  similarity  of  the 
services,  inpatient  and  outpatient 
hospital  services  are  by  statute 
mandatory  Medicaid  services;  however. 


an  RPCH  is  explicitly  excluded  from  the 
definition  of  "hospital"  in  section 
1861(e)  of  the  Act  and  the  statute 
contains  deBnitions  of  inpatient  and 
outpatient  RPCH  services  which  are 
dinerent  from  those  for  hospitals  (see 
sections  1861(mm)(2)  and  1861(mm)(3). 
respectively).  Therefore,  we  cannot 
mandate  RPCH  services  by  including 
them  under  some  mandated  category. 
Moreover,  consistent  with  our  belief  in 
State  flexibility,  we  do  not  agree  RPCH 
care  should  be  a  mandatory  Medicaid 
service.  Finally,  we  believe  it  would 
require  a  statutory  change  to  mandate 
coverage  of  RPCH  services. 

Definitions  (§  485.603) 

Comment:  The  definition  of 
"network"  should  be  revised  to  make  it 
clear  that  while  agreements  for  patient 
referrals  and  transfers  within  the 
network  are  needed,  the  details  of  the 
agreements  and  the  referral  patterns 
they  reflect  cannot  be  specified  in 
regulations  but  must  be  worked  out 
among  the  network  facilities. 

Response:  We  agree  that  most  details 
of  referral  agreements  will  need  to  be 
worked  out  among  network  members. 
However,  the  definition  of  "network"  in 
section  1820(g)  of  the  Act  requires 
network  agreements  to  address  issues  of 
patient  referral  and  transfer,  the 
development  and  use  of 
communications  systems,  and  the 
provision  of  emergency  and 
nonemergency  transportation  among 
members.  We  have  included  these 
provisions  in  implementing  regulations, 
Because  the  statute  is  specific  with 
respect  to  the  content  of  agreements  on 
these  points,  we  have  not  made  any 
revisions  in  the  regulations  based  on 
this  comment. 

Comment:  HCFA  should  develop  a 
more  flexible  definition  of  "network" 
which  allows  for  participation  by 
comprehensive  primary  care  systems 
such  as  ASCs  and  diagnostic  and 
treatment  centers. 

Response:  Because  these  systems  are 
not  referred  to  in  the  statutory  definition 
of  "rural  health  network,"  we  did  not 
include  them  in  the  definition  used  in 
the  regulations.  We  note,  however,  that 
there  is  nothing  in  the  statute  or 
regulations  which  would  prohibit  these 
centers  from  joining  networks. 

Comment:  One  commenter  stated  that 
the  regulations  should  be  revised  to 
make  it  clear  that  RPCHs  are  permitted 
to  refer  patients  to  hospitals  other  than 
the  EAOl  member  of  the  network,  if 
this  is  appropriate  to  obtain  the  care  the 
patient  needs.  The  EACH  and  RPCH 
program  should  not  be  allowed  to 
disrupt  existing  referral  patterns.  Others 
recommended  that  the  final  rules  be 


revised  to  require  RPCHs  to  make 
referral  arrangements  with  other 
providers  and  facilities  in  the  area,  such 
as  home  care  agencies,  nursing  homes, 
adult  homes,  and  local  health  and  social 
services  agencies.  In  addition,  some 
commenters  suggested  that  the  final 
rules  place  more  emphasis  on  the 
importance  of  network  functions  than  in 
assuring  access  to  quality  care. 

Response:  We  agree  that  RPCHs  may 
need  to  refer  patients  to  hospitals  other 
than  the  EACH,  when  this  is  necessary 
to  obtain  the  care  the  patient  needs. 
However,  there  is  no  provision  in  the 
regulations  prohibiting  these  referrals, 
so  we  did  not  revise  the  final  rule  based 
on  this  comment. 

We  also  agree  that  existing  referral 
patterns  should  be  preserved  if  they 
meet  communities'  needs  for  care,  and 
note  that  nothing  in  these  regulations 
would  disrupt  those  patterns.  We 
beUeve  the  purpose  of  the  requirement 
for  patient  referral  was  to  require 
estaolishment  of  new  and  effective 
referral  patterns  where  none  existed 
before,  not  to  require  formation  of  new 
referral  arrangements  where  existing 
patterns  are  meeting  patients'  needs.  We 
also  recognize  that  RPCHs  may  need  to 
have  referral  arrangements  with  nursing 
homes  and  other  facilities  other  than 
hospitals,  but  understand  that  it  may  be 
difficult  to  make  such  arrangements  in 
rural  areas  where  there  are  relatively 
few  health  facilities.  Because  of  this,  we 
did  not  revise  the  final  rule  to  require 
RPCHs  to  make  such  arrangements. 

We  also  understand  that  networks  can 
play  an  important  role  in  assuring 
access  to  quality  care,  but  believe  that 
this  role  should  be  determined  by  each 
network  rather  than  being  mandated  by 
Federal  regulations.  Because  of  this,  we 
made  no  changes  in  the  final  rule  to 
require  specific  network  activities  to 
assure  quality  care. 

Comment:  One  commenter  noted  that 
the  preamble  to  the  proposed  rule 
referred  to  transfer  of  patients  from  the 
RPCH  to  an  EACH  where  the  patient 
requires  care  in  a  full-service  hospital 
(56  FR  55384).  The  commenter 
recommended  that  the  RPCH  be  further 
required  to  refer  all  its  patients  needing 
hospital  care  to  the  EACH  for  its 
network,  and  expressed  the  concern  that 
if  this  requirement  is  not  added,  all 
Medicare  patients  would  be  referred  to 
the  EACH  while  all  private  pay  patients 
and  patients  with  private  insurance 
paying  at  higher  rates  than  Medicare 
would  be  referred  to  other  hospitals. 

Response:  We  believe  it  is  unhkely 
that  an  RI*CH  would  develop  the  kind 
of  referral  pattern  envisioned  by  this 
commenter.  since  it  would  have  no 
financial  incentive  to  do  so.  However,  a 
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prospective  EACH  that  is  concerned 
about  this  possibility  could  specify,  in 
its  referral  agreement  with  RPCHs.  that 
referrals  to  it  will  be  made  without 
reference  to  the  patient's  insurance 
status  or  ability  to  pay. 

Conunent:  Chie  commenter  stated  that 
many  hospitals  are  reluctant  to  accept 
Medicare,  Medicaid.  CHAMPUS.  or 
indigent  patients  as  transfer  patients, 
and  recommended  that  the  regulations 
be  revised  to  require  hospitals 
participating  in  Medicare  to  accept  all 
transfers  bom  EACHs  and  RPCHs. 

Response:  We  have  no  authority  to 
require  hospitals  to  accept  indigent 
patients  as  transfer  patients.  Under 
Federal  Medicaid  statutes,  there  are  no 
provisions  that  would  support  a 
regulation  requiring  providers  to  accept 
Medicaid  patients  being  transferred 
from  an  EACH  or  an  RPCH.  Also,  there 
are  no  provisions  that  woxild  require 
termination  of  the  hospital's  provider 
agreement  for  refusal  to  treat  Medicaid 
recipients.  However,  the  State  Medicaid 
Agency,  which  is  responsible  for 
establishing  and  monitoring  provider 
agreements  for  Medicaid  services,  may 
include  provisions  in  its  provider 
agreements  with  hospitals  that  would 
require  acceptance  of  transfer  patients. 

'There  are  provisions  of  the  current 
statutes  and  regulations  which  prohibit 
discrimination  against  Medicare,  or 
CHAMPUS  patients.  Specifically, 
sections  1866(a)(1)  (J)  and  (L)  of  the  Act 
require  hospitals  to  accept  CHAMPUS 
patients  and  certain  VA  patients  in 
order  to  be  eligible  to  participate  in 
Medicare.  Thus,  a  hospital  which 
refused  to  accept  a  CHAMPUS  or  VA 
patient  because  of  CHAMPUS  or  VA 
coverage  would  not  be  in  compliance 
with  its  provider  participation 
agreement  under  Medicare,  and  could 
be  at  risk  for  termination  of  its  Medicare 
provider  agreement. 

The  rights  of  Medicare  patients  exist 
in  the  regulations  at  42  CFR 
489.53(aK2).  Those  regulations  provide 
that  we  may  terminate  the  Medicare 
participation  of  any  provider  that  places 
restrictions  on  the  patients  it  accepts  for 
treatment  and  fails  either  to  exempt 
Medicare  beneficiaries  from  those 
restrictions  or  to  apply  them  to 
Medicare  beneficiaries  the  same  as  to  all 
other  persons  seeking  care.  This 
regulation  means  that  a  hospital  is  free 
not  to  accept  patients  with  certain 
diagnoses  or  ailments  if  it  is  not 
equipped  and  staffed  to  care  for  them, 
but  is  not  free  to  discriminate  among 
patients  with  the  same  medical 
condition  based  on  whether  they  have 
Medicare  entitlement  If  evidence  of 
discrimination  against  CHAMPUS,  VA, 
or  Medicare  patients  comes  to  li^t.  it 


is  referred  to  the  Medicare  regional 
office  serving  the  State  in  which  the 
hospital  is  located,  for  investigation  and 
possible  termination  action. 

Comment:  HCFA  and  the  Office  of 
Inspector  General  (OIG)  should  work 
together  to  ensure  that  participation  in 
network  activities  does  not  expose 
facilities  to  prosecution  under  the 
antikickback  provisions  of  section 
1126B  of  the  Act.  One  commenter 
expressed  concern  that  facilities  that 

Eartidpate  in  network  activities  could 
B  at  risk  for  legal  action  under  antitrust 
or  antikickback  legislation,  but  do  not 
have  the  funds  or  resources  to  mount  a 
defense  against  these  actions.  Another 
commenter  recommended  that,  to  avoid 
making  facilities  liable  for  antitrust 
violations,  the  final  regulations  should 
be  revised  to  require  enough  State 
involvement  to  immunize  network 
members  from  antitrust  prosecution  by 
the  State  action  doctrine. 

Response:  Section  ll28B(b){l)  of  the 
Act  provides  criminal  penalties  for 
whoever  knowringly  and  willfully 
solicits  or  receives  any  remuneration 
(including  any  kickback,  bribe,  or 
rebate)  in  return  for  referring  any 
individual  to  a  person  for  the  furnishing 
of  a  Medicare-covered  item  or  service. 
Section  1128B(b)(2)  provides  the  same 
penalties  for  whoever  knowingly  and 
willfully  offers  or  pays  any  such 
remuneration.  In  addition,  section 
1128(b){7)  of  the  Act  permits  the 
Secretary  of  HHS  to  exclude  certain 
individuals  and  entities  from 
particifwtion  in  Medicare  if  they  have 
committed  an  act  described  in  section 
1128B. 

Because  section  1128B  of  the  Act  is  a 
criminal  statute,  we  are  not  in  a  position 
to  offer  immunity  from  prosecution  to 
individuals  or  entities  who  enter  into 
referral  arrangements  involving  services 
reimbursable  under  Medicare.  There  are 
numerous  ways  for  health  care 
providers  to  enter  into  referral 
arrangements  involving  services 
reimbursable  under  Medicare. 

However,  the  key  element  which  must 
be  present  for  section  1128B  of  the  Act 
to  apply  is  some  form  of  remuneration 
in  return  for  referrals.  While  RPCHs  will 
clearly  refer  patients  to  the  EACH  for 
treatment,  there  is  no  reason  to  assume 
that  any  remuneration  will  be  made  in 
conjunction  with  the  referral.  Moreover, 
we  are  convinced  that  providers  eligible 
for  participation  in  the  EACH  program 
are  fully  able  to  design  and  implement 
rural  health  network  agreements  that 
fulfill  the  purposes  of  section  1820  of 
the  Act  without  violating  section  1128B 
of  the  Act  Thus,  we  bebeve  it  is  not 
necessary  to  create  any  "safe  harbor"  or 
other  special  provision  for  the  network 


activities.  We  will  continue  to  monitor 
this  sit\i8tion  and  %rill  propose  further 
legislative  amendments,  or  changes  in 
the  regulations,  if  necessary. 

We  believe  it  is  unlikely  that  facilities 
which  enter  into  network  arrangements 
under  a  Federally  funded  program  for 
the  purpose  of  meeting  rural  health  care 
needs  could  incur  antitrust  liability  by 
doing  so,  and  have  therefore  not 
imposed  any  further  requirements 
regarding  State  involvement. 

Comment:  Commenters  raised  the 
following  questions  regarding 
emergency  transport  of  an  RPCH  patient 
to  an  EACH: 

•  "Who  will  provide  transportation? 

•  If  an  RPCH  staff  member  must 
accompany  the  patient,  which  type  of 
staff  member  will  do  this? 

•  How  wiU  RPCH  staffing  and  the 
availability  of  community  ambulance 
services  be  affected  by  the  need  for 
transfer? 

•  How  will  payment  for  costs  of  the 
transfer  be  made? 

Response:  We  do  not  think  there 
should  be  Federal  requirements  to 
specify  which  type  of  RPCH  practitioner 
(if  any)  should  accompany  patients 
during  emergency  transport  sitiiations. 
Responsibility  for  the  safe  transport  of 
patients  rests  with  the  ambulance 
supplier,  and  these  decisions  should  be 
made  by  the  ambulance  supplier  and 
the  RPCH  staff,  in  consultation  with  the 
physician  or  other  practitioner 
responsible  for  the  patient's  care. 

We  would  note,  however,  that  the 
"anti-dumping"  provisions  of  the  act  are 
applicable  to  RPCHs  (see  section 
1867(e)(5)  of  the  Act).  The  "anti- 
dumping" provisions  require  that  a 
hospital  that  furnishes  emergency 
services  (a  required  RPCH  activity)  must 
provide  medical  screening  and 
stabilizing  treatment  before  transferring 
individuals  who  present  with 
emergency  medical  conditions.  Under 
this  section  of  the  law,  the  hospital  is 
responsible  for  assuring  that  "  •   •   •  the 
transfer  is  effected  through  qualified 

personnel  and  transportation  equipment 
*   •  #  »• 

Comment:  When  a  patient  is  seen  and 
stabilized  at  an  RPCH  and  then 
transferred  to  an  EACH,  two  ambulance 
trips  are  often  required.  However,  most 
third-party  payers  will  not  pay  for  the 
second  trip.  Some  provision  should  be 
made  for  payment  for  those  services. 

Response:  Under  the  Medicare 
regulations  on  coverage  of  ambulance 
services  at  §  410.40,  Medicare  Part  B 
pays  for  ambulance  transportation  if 
other  means  of  transportation  would 
endanger  the  beneficiary's  health  and 
Medicare  Part  A  payment  is  not 
available  for  the  service.  There  is  no 
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provisicm  that  would  prohibit  payment 
for  the  second  trip,  assuming  tne  patient 
needs  to  be  transferred  to  a  hospital  for 
further  treatment  and  use  of  the 
ambulance  rather  than  another  vehicle 
is  medically  necessary. 

We  are  not  aware  of  other  third-party 
payers  who  have  imposed  limitations  on 
payment  for  the  second  trip,  but  are 
unable  to  afiect  these  limitations 
through  our  regulations.  Thus,  we  made 
no  revision  in  the  regulations  based  on 
this  comment. 

Personnel  Qualifications  (§485.604) 

Comment:  Commenters  noted  that  the 
proposed  regulations  did  not  include 
qualification  requirements  for  nurse 
midwives,  licensed  social  workers,  or 
psychologists,  all  of  whom  may  practice 
in  an  RPQi.  They  recommendea  that 
these  personnel  qualifications  should  be 
included  in  §  485.604.  In  addition,  one 
commenter  notes  that  the  social  worker 
may  be  the  only  source  of  mental  health 
care  in  rural  areas.  Another  commenter 
makes  the  same  comment  but  limits  it 
to  nurse  midwives.  One  commenter 
recommended  that  we  include 
quahficatlon  requirements  for  licensed 
midwives  (not  nurse-midwives  and 
clinical  social  workers).  Another 
commenter  stated  that  a  clinical  nurse 
specialist  (CNS)  is  an  RN  with  a 
master's  degree  in  medical-surgical 
nursing,  maternal-child  nursing, 
psychiatric-mental  health  nursing,  or 
community  health  nursing,  and 
suggested  that  this  definition  of  an  CNS 
be  included  in  the  personnel 
qualifications  section  of  the  regulations. 

Response:  Because  these  final 
regulations  permit  a  CNS  to  perform  the 
same  functions  in  an  RPCH  as  a 

f)hysician  assistant  or  nurse  practitioner 
see  section  1861(s)(2){K)(iii)  of  the  Act), 
we  have  Included,  at  §  485.603(a),  an 
interim  description  of  the  qualifications 
for  a  "clinical  nurse  specialist."  Under 
this  description,  whicn  we  will  use 
imtil  further,  more  specific  rules 
defining  a  CNS  are  published  in  final, 
a  CNS  is  described  as  a  person  who 
performs  such  services  as  a  CNS  is 
authorized  to  perform  by  the  State,  in 
accordance  with  State  law,  or  the  State 
regulatory  mechanism  provided  by  State 
law.  The  CNS  qualification  description 
is  based  on  the  definition  of  this  term 
in  section  1861(aa)(5)  of  the  Act.  We 
note,  however,  that  an  RPCH  is  not 
restricted  to  the  types  of  practitioners 
permitted  to  treat  their  patient?,  but  may 
allow  any  practitioner  to  provide  care  as 
long  as  doing  so  is  not  inconsistent  with 
State  scope  of  practice  laws.  Thus,  we 
do  not  beUeve  it  is  necessary,  in  the 
conditions  of  participation  for  RPCHs. 
to  list  specific  qualification 


requirements  for  all  the  types  of  health 
care  professionals  who  may  treat 
patients  in  an  RPCH. 

Designation  of  RPCHs  (§  485.606) 

Comment:  All  RPCHs  should  be 
designated  as  such  by  the  State;  there  is 
no  need  for  a  mechanism  to  enable 
HCFA  to  designate  fecihties  as  RPCHs  if 
they  have  notbeen  designated  by  the 
State,  and  a  process  of  this  kind  would 
undermine  the  concept  of  a  network. 

Response:  As  explained  in  the  last 
paragraphs  of  the  preamble  discussion 
titled  "Scope  of  HCFA  Waiver  Authority 
Under  Section  1820(j)  of  the  Act",  we 
do  not  intend  to  make  section 
1820(i)(2)(B)  designations,  other  than 
those  for  swing-bed  RPCHs,  at  this  time. 
However,  the  Congress  has  provided 
alternative  criteria  for  such  designations 
and  specifically  allows  HCFA  to 
designate  RPCHs  under  those  criteria. 
Therefore,  we  may  exercise  this 
authority  at  some  time  in  the  future. 

Comment:  Although  the  statute  allows 
HCFA  to  designate  some  facilities  as 
RPCHs  even  though  they  have  not  been 
designated  as  such  by  the  State,  HCFA 
should  consult  States  before  exercising 
that  authority  and  should  not  designate 
any  such  facilities  without  State 
approval. 

Response:  We  agree  that  any 
designations  should  be  undertaken  with 
the  luiowledge  of  the  State  and  the 
network,  in  order  to  avoid  confusion 
about  which  bdlities  are  designated  as 
RPCHs,  However,  any  designation  of  an 
RPCH  under  section  1820(i)(2)(B)  of  the 
Act  does  not  require  State  concurrence 
of  the  Secretary's  decision  and  we  have 
therefore  not  required  this  in  these  final 
regulations. 

Comment:  The  final  rules  should 
clarify  that  a  facility  that  wishes  to  give 
up  its  RPCH  designation  and  resume  its 
role  as  a  hospital  is  free  to  do  that. 

Response:  We  believe  most  facility 
managers  recognize  that  they  are  not 
required  to  retain  the  RPCH  designation 
if  it  no  longer  fits  their  facility's  mode 
of  operation.  They  are  bee  to  reapply  for 
participation  in  Medicare  as  hospitals 
and,  if  the  facility  meets  applicable 
requirements,  to  resxune  participating  as 
a  hospital.  Because  of  this,  we  did  not 
revise  the  regulations  to  specifically 
state  that  a  facility  is  permitted  to  do 
this. 

Comment:  Several  commenters 
recommended  that  any  designation  of 
facilities  as  RPCHs  not  eligible  for  SUte 
designation  because  they  have  not 
stopped  (or  agreed  to  stop)  providing 
inpatient  care  (§485.614),  do  not  meet 
the  number  of  beds  and  length  of  stay 
criteria  (§  485.620),  or  do  not  meet  the 
staffing  requirements  (§485.631), 


should  be  undertaken  by  HCFA  in  close 
consultation  with  the  State,  in  order  to 
avoid  imdermining  the  integrity  of  the 
State  program.  Another  commenter 
stated  that  the  final  rule  should  state  the 
process  and  criteria  HCFA  will  use  to 
decide  which  facilities  should  be 
designated  as  RPCHs  under  this 
provision. 

Response:  For  the  reasons  stated  in 
the  last  paragraphs  of  preamble 
discussion  titled,  "Scope  of  HCFA 
Waiver  Authority  Under  Section  1820(j) 
of  the  Act."  we  have  decided  to 
implement  the  section  1820(i)(2)(B) 
authority  only  with  respect  to 
designation  of  swing-bed  RPCHs  which 
cannot  be  designated  as  RPCHs  by  the 
State  because  Uiey  operate  more  than  six 
inpatient  beds.  We  expect  States  to 
identify  such  facilities  to  us  in  their 
grant  applications,  and  we  beUeve  that 
this  identification  will  result  in  the 
consultation  with  States  that  the 
commenter  requested.  Accordingly,  we 
do  not  plan  to  initiate  contacts  further 
with  States  on  this  issue  nor  to  make 
further  provisions  for  these  designations 
in  the  regulations. 

Condition  of  Participation:  Location 
(§485.610) 

Comment:  One  commenter  objected  to 
the  reference  to  Metropolitan  Statisticd 
Areas  (MSAs)  in  defining  rural  location 
under  this  section  and  recommended 
that  areas  be  considered  rural  according 
to  whether  they  are  medically 
imderserved. 

Response:  Section  1820(f)(1)(A) 
specifies  that  a  facility  can  he 
considered  for  designation  as  an  RPCH 
by  the  State  only  if  it  is  located  in  a 
rural  area  as  denned  in  section 
1886(d)(2)(D).  That  section  defines  a 
rural  area,  in  part,  as  one  located 
outside  an  MSA.  Because  the  statute  is 
specific  on  this  point,  we  did  not  adopt 
the  suggestion  that  an  alternative 
definition  of  "rural  area"  be  used. 

Condition  of  Participation:  Compliance 
With  Hospital  Requirements  at  Time  of  . 
Application  (§485.612) 

Coniment:  A  commenter  expressed 
the  opinion  that  the  primary  issue  in 
deciding  whether  a  facility  can  function 
as  an  RPCH  is  whether  it  can  meet  the 
RPCH  conditions  of  participation,  not 
the  conditions  of  part  482  for  hospitals. 
The  facility's  noncompUance  with  the 
hospital  conditions  should  not  be 
considered,  as  it  is  irrelevant  to  the 
ability  to  meet  the  RPCH  conditions. 

Response.  Section  1820(f)(1)(B)  of  the 
Act  provides  that  a  facility  cannot  be 
designated  as  an  RPCH  if,  on  the  basis 
of  a  survey  imder  section  1864  of  the 
Act,  the  facility  was  found  to  be  in 


IMI 
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violation  of  any  reqmrement  to 
participate  as  a  hospital  under  title 
XVni.  For  hospitals  with  a  participation 
agreement  in  effect,  this  determination 
is  made  at  the  time  of  application  for 
designation  as  an  RPCH.  In  the  case  of 
a  facility  that  closed  within  the  12- 
month  period  prior  to  its  application, 
the  determination  is  made  at  the  time  it 
closed.  Because  the  statute  is  specific  on 
this  point  and  there  is  no  provision  for 
waiver  of  this  requirement,  we  did  not 
adopt  the  recommendation  that 
compliance  with  hospital  requirements 
not  be  considered.  However,  once  a 
facility  has  been  designated  as  an  RPCH, 
it  must  qualify  only  under  the  RPCH 
requirements,  not  the  hospital 
requirements. 

Comment:  Many  otherwise  qualified 
facilities,  in  the  view  of  one  commenter, 
will  be  barred  frojn  participating  as 
RPCHs  if  eligibility  is  limited  to  those 
facilities  that  apply  within  a  year  of 
having  closed.  TTie  rules  should  be 
revised  to  allow  faciUties  to  qualify  if 
they  meet  other  requirements  and 
closed  no  earlier  than  12  months  before 
enactment  of  the  RPCH  legislation. 

Response:  As  explainedabove, 
section  1820(f)(1)(B)  is  specific  on  the 
issue  of  when  a  hospital  must  have  been 
in  compliance  with  the  hospital 
conditions  of  participation  in  order  to 
be  considered  for  RPCH  designation.  It 
does  not  allow  us  to  select  another  time 
period  for  use  in  making  this 
determination.  Therefore,  we  made  no 
change  in  the  final  regulations  based  on 
this  conmient. 

Comment:  Tlie  final  rule  should 
explain  how  the  authority  concerning 
compliance  with  hospital  requirements 
for  designation  of  RPCHs  wiU  be 
implemented.  The  authority  should 
allow  the  State  to  designate  facilities  as 
RPCHs  if  they  closed  more  than  12 
months  before  the  date  on  which  HCFA 
provides  a  process  for  designation,  but 
expressed  interest  in  the  designation  to 
State  officials  within  12  months  after 
closing.  The  State  should  determine 
what  constitutes  an  application  from  a 
facility  which  later  closed. 

Response:  Under  the  conditions  of 
participation  for  ap  RPCH  in  §  485.612 
of  these  final  regulations,  a  hospital 
must  either  have  a  provider  agreement 
in  effect  at  the  time  it  applies  for  RPCH 
designation  or  must  have  closed  within 
12  months  before  that  application  date 
and  must  have  had  a  provider 
agreement  in  effect  at  the  time  of 
closure.  In  addition,  a  hospital  that  was 
closed  when  it  applied  for  RPCH 
designation  must  not  have  been  found 
in  violation  of  its  Medicare  provider 
agreement  on  the  basis  of  a  survey 
under  42  CFR  part  489  when  it  closed. 


A  facility  that  is  otherwise  qualified  and 
meets  this  condition  of  participation 
will  be  designated  as  an  RPCH;  a  facility 
that  does  not  meet  the  condition  will 
not  be  designated  as  an  RPCH.  We 
expect  States  to  apply  this  condition  of 
participation  and  oo  not  believe  it  is 
necessary  to  further  specify  how  they 
wiU.  do  this. 

We  cannot  adopt  the  recommendation 
that  the  designation  of  a  closed  facility 
as  an  RPCH  be  Unked  to  the  time  when 
HCFA  provides  a  process  for  its 
designation.  Section  1820(f)(1)(B)  of  the 
Act  is  clear  as  to  the  time  period  during 
which  a  closed  facility  must  have  been 
in  compliance  wi\h  hospital 
participation  requirements  and  must 
have  applied  for  designation.  We  have 
no  authority  to  disregard  the  statutory 
requirements. 

However,  we  agree  that  States  should 
have  discretion  to  determine  what 
constitutes  an  application.  Therefore, 
we  revised  §485.612  to  specify  that  the 
State  is  authorized  to  determine  the 
form,  content,  and  timing  of  the 
necessary  application.  The  State  is  also 
authorized  to  deem  an  otherwise 
eligible  faciUty  to  have  apphed  timely  if 
the  facility  closed  within  die  12-month 
period  ending  on  the  date  on  which  the 
application  for  RPCH  designation  was 
first  made  available  to  interested 
facilities. 

Comment:  As  an  alternative  to  the 
other  criteria  for  RPCH  designation,. a 
State  should  be  allowed  to  designate  an 
RPCH  in  a  community  if  the  community 
previously  had  a  hospital  and  the 
hospital  was  required  to  close  for 
financial  reasons. 

Response:  While  a  facility  designated 
as  an  RPCH  must  have  been  a  hospital 
and  may  be  designated  as  an  RPCH  even 
if  it  closed  for  financial  reasons  if  it 
applies  to  the  State  within  12  months  of 
closing,  there  is  no  provision  of  the 
Medicare  statute  that  would  allow  us  to 
designate  a  facility  as  an  RPCH  solely  on 
this  basis.  Therefore,  we  did  not  revise 
the  regulations  based  on  this  comment. 

Condition  of  Participation:  Agreement 
To  Participate  in  Network 
Communications  Systems  (§  485.616) 

Comment:  One  commenter  noted  that 
this  section  refers  to  a  requirement  that 
applies  if  the  RPCH  is  a  member  of  a 
rural  health  network.  The  commenter 
recommended  that,  since  the  concept  of 
an  RPCH  depends  on  its  relationships 
with  other  providers,  the  final  rule 
should  be  revised  to  require  RPCHs  to 
maintain  network  agreements.  Another 
commenter  stated  that,  for  most 
effective  use  of  network  resources,  r\xral 
hospitals  seeking  RPCH  designation 


should  be  required  to  be  network 
members. 

Response:  We  have  not  revised  the 
final  regulations  based  on  these 
comments,  since  section  1820(f)(1)(D)  of 
the  Act  does  not  require  RPCHs  to 
become  network  members.  Although 
most  RPCHs  may  choose  to  join 
networks,  and  section  1820(f)(2)  of  the 
Act  provides  for  giving  preference  to 
facilities  participating  in  a  network,  we 
believe  decisions  regarding  network 
participation  are  best  made  at  the 
individual  facility  level. 

Comment:  This  section  calls  for  the 
development  and  use  of 
communications  systems  where 
feasible.  Is  the  feasibility  of  such 
systems  to  be  determined  by  the  EACH, 
the  RPCH,  the  network,  the  State,  or 
HCFA? 

Response:  We  expect  the  State  and 
each  network,  acting  jointly,  to  make 
these  decisions.  We  considered 
developing  more  detailed  rules 
concerning  the  types  of  communications 
systems  that  networks  should  have. 
However,  we  did  not  adopt  any  such 
more  detailed  requirements,  for  several 
reasons.  First,  acceptable  network 
communications  systems  may  vary 
greatly,  depending  on  the  types  of 
services  each  network  member  provides 
and  the  communications  capabilities  of 
each  member.  If  we  were  to  adopt  overly 
stringent  Federal  requirements  for  such 
systems,  we  might  actually  discourage 
networks  from  developing  added 
communications  capability. 
Communications  systems  generally  are 
characterized  by  rapid  technological 
change,  and  any  attempt  to  mandate  the 
adoption  of  state-of-the-art  equipment 
would  result  in  regulations  that  could 
become  obsolete  by  technological 
changes.  Because  we  do  not  wish  to 
impose  overly  restrictive  requirements 
that  would  discourage  networks  from 
upgrading  their  communications 
capabiUty,  we  did  not  adopt  any  further 
or  more  specific  requirements  for 
networks.  We  considered  developing 
more  detailed  rules  concerning  the 
types  of  communications  systems  that 
networks  should  have.  However,  we  did 
not  develop  any  more  detailed 
requirements.  Because  of  these 
considerations,  we  did  not  adopt  any 
further  or  more  specific  network 
commimications  requirements. 

Comment:  The  proposed  rule  calls  for 
the  RPCH  to  participate  in  a  system  for 
the  electronic  sharing  of  data,  including 
telemetry  and  medical  records,  if  the 
network  has  such  a  system.  However, 
there  is  no  explanation  of  how  such  a 
system  would  be  set  up  or  funded.  This 
could  have  a  significant  financial 
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impact  for  an  RPCH  and  should  be 
explained  in  the  hnal  rule. 

Response:  The  setting  up  of  such  a 
system  is  an  activity  that  may  generate 
costs  both  for  the  State  that  takes  the 
lead  in  establishing  the  system  and  for 
the  bdlities  that  are  network  members. 
In  general,  we  expect  that  facilities  and 
networks  will  work  out  their  own  ways 
of  setting  up  communications  systems, 
and  that  grant  funds  awarded  to  States 
and  facilities  under  the  EACH  program 
will  be  available  to  them  for  these 
purposes.  Thus,  we  did  not  revise  the 
regulations  based  on  this  comment. 

Comment:  One  commenter  noted  that 
most  hospitals'  communications  needs 
are  met  by  telephone  and  asked  for 
clarification  of  the  other  types  of 
communications  systems.  The 
commenter  noted  that  many  rural 
hospitals  do  not  have  the  technical 
capability  to  provide  even  the 
transmission  side  of  a  more  advanced 
communications  system. 

Response:  The  system  envisioned  by 
these  regulations  is  one  that  would 
allow  sharing  of  patient  data,  including 
telemetry  systems  and  systems  for 
electronic  sharing  of  medical  records. 
We  are  aware  that  many  hospitals  do 
not  have  these  communications  systems 
and  note  that  participation  in  such  a 
system  is  required  only  where  the  RPCH 
is  a  member  of  a  network  and  the 
network  has  set  up  the  system. 

Condition  of  Participation:  Emergency 
Sen'ices  (§485.618)  Standard: 
Equipment.  Supplies,  and  Medication 

Comment:  A  commenter 
recommended  that  this  provision 
should  be  revised  to  require  RPCHs  to 
maintain  emergency  blood  and  blood 
products  for  emergency  transfusion 
purposes.  At  a  minimum,  the  RPCH 
should  have  at  least  two  units  of  O- 
negative  packed  cells.  Because  of  the 
rotation  practices  of  facilities  that 
provide  blood,  the  blood  would  not 
become  outdated  if  it  is  not  needed  at 
the  RPCH. 

Response:  We  do  not  believe  it  is 
necessary  to  specify  the  amount  of 
blood  products  required  for  RPCHs,  but 
du  agree  that  it  is  essential  for  an  RPCH 
to  have  the  capabihty  of  obtaining 
needed  units  of  whole  blood  for 
emergency  transfusions,  either  by 
maintaining  its  own  blood  bank  or 
through  an  arrangement,  for  example, 
with  a  blood  bank  operated  by  the  Red 
Cross.  Not  only  is  there  an  obvious 
practical  need  to  have  this  capability  in 
order  to  provide  emergency  services,  but 
section  1820(f)(1)(H)  of  the  Act  Usts,  as 
one  of  the  criteria  for  designation  of  a 
facility  as  an  RPCH.  the  facihty's 
compUance  with  subparagraphs  (C) 


through  0)  of  section  1861(aa)(2),  and 
subparagraph  (H)  of  that  section 
requires  the  facility  to  have  available 
such  drugs  and  biologicals  as  the 
Secretary  determines  to  be  necessary.  In 
order  to  assure  that  RPCHs  have  the 
capability  of  treating  emergency  cases, 
and  under  the  authority  of  section 
1820(f)(1)(H),  we  have  therefore  revised 
§  485.618  by  adding  a  new  paragraph 
(b)(3)  to  reqtiire  that  the  RPCH  provides, 
either  directly  or  through  arrangements, 
services  for  the  procurement, 
safekeeping,  and  transfusion  of  blood, 
and  that  blood  products  needed  for 
emergencies  be  available  on  a  24-hour 
basis.  The  revised  regulations  also 
require  that  the  blood  storage  facilities 
used  be  under  the  control  and 
supervision  of  a  pathologist  or  other 
quaUBed  doctor  of  medicine  (M.D.)  or 
osteopathy  (D.O.).  Any  blood  bank 
operated  by  the  RI*CH  must  meet  the 
applicable  requirements  for  laboratories 
at  42  CFR  part  493.  If  blood  banking 
services  are  provided  by  another 
supplier,  the  lU^CH  has  an  arrangement 
governing  the  procurement,  transfer, 
and  availability  of  blood  that  is 
approved  by  the  medical  staff  and  by 
the  person(s)  principally  responsible  for 
operation  of  the  RPCH.  The  outside 
supplier  must  meet  the  applicable 
requirements  for  laboratories  at  42  CFR 
part  493. 

Comment:  The  specific  drugs, 
biologicals.  equipment,  and  supplies 
reqilired  at  the  RPCH  shoixld  not  be 
mandated  by  HCFA  but  should  be 
designated  by  the  State  in  accordance 
with  the  State's  emergency  medical 
services  (EMS)  plan. 

Response:  We  agree  that  RPCHs 
should  comply  with  applicable  State 
requirements  and  that  tne  emergency 
services  available  at  the  RPCH  should  be 
worked  out  in  coordination  with  local 
emergency  response  systems,  as 
specified  in  §  485.618(d).  However,  we 
believe  the  provision  of  emergency 
services  in  a  limited-service  facility 
such  as  an  RPCH  should  not  be  subject 
only  to  State  regulations,  but  that 
Federal  minimum  standards  also  are 
required  to  protect  patient  health  and 
safety,  if  the  faciUty  chooses  to 
participate  in  the  Medicare  program. 
Therefore,  we  did  not  make  any  changes 
in  the  final  regulations  based  on  this 
comment. 

Standard:  Personnel 

Comment:  Several  commenters  stated 
that  the  30-minute  response  time  for 

i)hysician8.  MPs.  or  PAs  is  not  realistic 
or  frontier  areas,  which  are  defined  as 
areas  where  there  are  fewer  than  six 
residents  per  square  mile.  Some 
commenters  stated  that  the  Montana 


medical  assistance  facility  (MAF)  rules 
allow  a  1-hour  response  time  for 
physicians  and  a  20-minute  respohse 
time  for  nurses  (when  there  is  no  nurse 
on  site).  They  recommended  that  similar 
response  times  be  allowed  for  RPCHs. 
and  that  there  be  some  provision  for 
contingencies  when  the  standard  cannot 
be  met.  Another  commenter  suggested 
that  the  RPCH  be  required  to  have 
personnel  available  only  by  phone  for 
emergency  consultations,  with  any  24- 
hour  emergency  services  response  time 
related  to  network  capability.  A  number 
of  commenters  recommended  that  the 
RPCH  be  held  to  a  specified  response 
time  only  for  those  hours  for  which  it 
holds  itself  out  as  having  on-site 
emergency  room  services.  For  other 
times,  it  was  recommended  that  the 
RPai  be  allowed  to  use  the  local  911 
EMS  facilities  or  the  network  EMS  plan 
to  fulfill  the  emergency  services 
requirement. 

nesponse:  While  emergency  response 
time  requirements  may  be  more  difficult 
to  meet  in  sparsely  populated  areas,  we 
do  not  believe  that  patients  in  those 
areas  can  be  said  to  require  a  lower  level 
of  emergency  services.  As  some 
commenters  noted,  facilities 
participating  in  the  MAF  demonstration 
project  are  allowed  a  60-minute 
response  time  for  a  physician.  NP,  or 
PA.  However,  that  program  also  requires 
that  an  emergency  medical  technician 
(EMT)  be  in  the  facihty  at  all  times, 
regardless  of  whether  the  facility  has 
inpatients.  Thus,  if  we  were  to  adopt  the 
MAF  emergency  response  requirements, 
this  could  impose  a  heavier  burden  than 
the  requirements  proposed.  For  this 
reason,  we  did  not  revise  the  proposed 
requirements  to  adopt  the  MAF 
emergency  service  rules. 

We  also  considered  the  possibility  of 
allowing  an  RPCH  to  be  responsible  for 
providing  emergency  services  only 
when  it  is  open,  with  the  emergency 
response  capabihty  at  other  times  being 
limited  to  what  can  be  provided  by 
telephone,  or  provided  in  person  by  the 
network  or  local  EMS  plan.  However, 
we  did  not  adopt  any  of  these 
comments.  While  some  delay  in 
emergency  response  may  be 
unavoidable,  we  do  not  believe  a  facility 
that  is  incapable  of  providing  hands-on 
emergency  care  within  30  minutes 
(rather  than  triage  and  referral  to 
another  faciUty  on  a  24-hour  basis)  can 
be  said  to  meet  the  24-hour  emergency 
services  requirement  in  section 
1820(f)(1)(E)  of  the  Act. 

Standard:  Coordination  With 
Emergency  Response  Systems 

Comment:  One  commenter  stated  tnat 
the  requirement  for  physician 
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availability  by  telephone  or  radio  is  a 
good  one  and  should  be  retained  in  the 
final  rule.  However,  others  expressed 
the  view  that  NPs  and  PAs  are  qualified 
to  perform  emergency  services  triage,  if 
they  are  in  contact  with  a  physician  by 
radio  or  telephone,  but  that  EMTs  are 
not  trained  or  qualified  to  perform  triage 
and  should  not  be  allowed  to  perform 
this  function.  These  commenters 
recommended  that  the  regulations  be 
revised  to  allow  triage  to  be  performed 
only  by  physicians  or  by  PAs  or  NPs 
under  physician  supervision.  Still  other 
commenters  recommended  that,  at  a 
minimum,  an  RPCH  should  be  required 
to  have  an  agreement  with  an  EACH  or 
another  qualified  hospital  for  "medical 
control"  during  medical  emergencies. 
The  telephone  system  should 
automatically  refer  emergency  calls 
through  to  the  EACH  for  triage  where 
there  is  no  practitioner  qualified  to 
perform  on-site  triage  when  the  call 
comes  in.  The  RPCH.  in' coordination 
with  the  emergency  response  system  in 
the  area,  should  establish  procedures  for 
on-hours  and  off-hours  response  and  for 
backup  during  periods  of  excess 
demand. 

Response:  We  agree  that  EMTs  are  not 
well  qualified  by  training  or  experience 
to  provide  telephone  triage  and  have 
revised  the  regulations  to  prohibit  them 
from  performing  that  function 
(§  485.618(e)).  With  respect  to  the 
recommendations  that  NPs.  PAs.  or 
other  mid-level  practitioners  be  allowed 
to  perform  triage  under  the  supervision 
of  a  physician,  we  note  that  there 
appears  to  be  no  practical  benefit  in 
involving  the  mid-level  practitioner  in 
telephone  triage  if  he  or  she  must  in 
turn  consult  a  physician  to  provide  the 
service  appropriately.  Accordingly,  we 
have  revised  §  485.618(d)  to  provide 
that  an  M.D.  or  D.O.  with  training  or 
experience  in  emergency  medicine  must 
be  immediately  available  by  telephone 
or  radio  contact  on  a  24-hours  a  day 
basis  to  receive  emergency  calls, 
provide  information  on  the  treatment  of 
emergency  patients,  and  refer  patients  to 
the  RPCH  or  other  appropriate  locations 
for  treatment. 

Condition  of  Participation:  Number  of 
Beds  and  Length  of  Stay  (§  485.620) 

Comment:  Many  commenters  stated 
that  the  six-bed  limit  is  arbitrarily  low. 
that  it  could  discourage  some  otherwise 
qualified  facilities  from  participating, 
have  the  unintended  effect  of  limiting  a 
physician's  practice  and  make  it  more 
difficult  to  attract  physicians  to  rural 
areas.  It  could  also  make  it  harder  for 
facilities  to  cope  with  seasonal  changes 
in  demand  for  health  care,  such  as 


increased  demand  due  to  an  influx  of 
vacationers. 

Some  of  these  commenters 
recommended  that  the  limit  be  deleted 
&t)m  the  final  regulations;  others 
suggested  that  the  statute  be  amended  to 
limit  RPCHs  to  an  average  daily  census 
of  six,  to  allow  them  more  fiexibiUty  to 
vary  the  size  of  the  facility  to  meet 
seasonal  and  other  variations  in  the 
demand  for  care.  Still  other  commenters 
suggested  that  the  final  regulations  set 
flexible  limitations  based  on  community 
needs,  as  measured  by  the  RPCH's 
average  daily  census  or  numbers  of 
emergency  room  and  outpatient  visits, 
or  that  the  bed-size  limit  simply  be 
raised  to  10  beds. 

One  commenter  stated  that  HCFA  has 
authority  under  section  1820(i)(2)(B)  of 
the  Act  to  designate  individual  hospitals 
as  RPCHs  even  though  they  have  not 
stopped  providing  inpatient  care  except 
as  permitted  by  the  6-bed,  72-hour 
limits,  and  recommended  that  this 
authority  be  used  to  designate  hospitals 
as  RPCHs  even  though  they  do  not  meet 
the  limitation  on  number  of  beds. 

Response:  While  there  was  much 
opposition  expressed  to  the  limit  on 
number  of  beds,  this  hmit  is  specifically 
prescribed  by  statute,  so  that  we  are 
unable  to  simply  delete  it  from  the  final 
regulations.  Because  the  wording  of 
section  1820(0(1)(F)  of  the  Act  specifies 
that  an  eligible  facility  is  one  that 
provides  no  more  than  six  inpatient 
beds,  we  do  not  have  the  discretion  to 
apply  a  limit  based  on  average  daily 
census,  nor  did  commenters  suggest 
how  such  a  limit  could  be  applied.  For 
this  reason,  we  agree  with  those 
commenters  who  stated  that  a  change  in 
the  statute  would  be  needed  to  allow 
facilities  with  more  than  six  inpatient 
beds  to  be  designated  as  RPCHs  by  the 
State. 

We  also  agree  that  section 
1820(i)(2)(B)  would  authorize  HCFA  to 
designate  a  facility  as  an  RPCH  even  if 
it  does  not  meet  the  six-bed  limitation. 
However,  as  explained  in  the  last 
paragraphs  of  the  discussion  titled, 
"Scope  of  HCFA  Waiver  Authority 
under  section  1820(j)  of  the  Act",  we 
believe  that  the  restriction  on  the 
number  of  beds  passed  by  the  Congress 
represents  a  reasonable  attempt  to  limit 
the  type  and  severity  of  cases  to  be 
treated  by  RPCHs  without  resorting  to 
overly  detailed  and  prescriptive 
standards,  and  that  it  would  be 
premature  to  exercise  this  section 
1820{i)(2)(B)  of  the  Act  authority  before 
the  program  as  enacted  by  the  Congress 
has  nad  an  opportunity  to  become 
operational.  For  this  and  the  other 
reasons  cited  above,  we  have  decided 
not  to  use  the  section  1820(i)(2)(B)  of 


the  Act  authority  to  generally  waive  the 
six-bed  limit.  We  are  currently  using 
this  authority  only  as  needed  to  allow 
swing-bed  participation  by  qualified 
RPCHs  of  up  to  12  beds.  Thus,  hospitals 
that  desire  the  flexibility  to  serve  both 
hospital  and  SNF  patients  on  a  flexible 
basis,  will  have  the  latitude  to  do  so 
with  12,  rather  than  six  beds. 

Comment:  Many  commenters  objected 
to  the  72-hour  limit  on  length  of 
inpatient  stay  in  RPCHs.  citing  various 
objections  to  it.  Some  of  them  stated 
that  the  limit  may  be  so  low  as  to 
discourage  RPCHs  from  accepting  some 
patients  whom  they  are  otherwise 
equipped  to  furnish  care.  Another 
commenter  noted  that  inpatient  stays 
will  likely  be  a  major  source  of  revenue 
for  RPCHs.  but  that  many  patients  could 
avoid  admissions  to  RPOis  if  they 
expect  to  need  a  stay  of  more  than  72 
hours.  One  commenter  suggested  that 
the  length-of-stay  restriction  could  limit 
physicians'  practices  and  make  it  more 
difficult  to  attract  them  to  rural  areas. 
Several  commenters  did  not  cite 
detailed  objections  to  the  limitation  but 
simply  characterized  it  as  arbitrary 

Commenters  varied  in  their 
recommendations  as  to  whether  any 
alternative  limitation  should  be 
imposed.  Some  comments  simply 
suggested  that  the  72-hour  limit  be 
eliminated  and  not  replaced.  Others 
recommended  that  a  72-hour  limit  be 
retained  but  applied  to  the  facility's 
average  length  of  inpatient  stay  rather 
than  to  individual  stays,  so  that  the 
facility  would  have  more  flexibility  to 
keep  individual  patients  if  care  beyond 
72  hours  is  needed.  One  commenter 
recommended  that  the  length-of-stay 
limit  be  increased  to  96  hours  to  add 
flexibility  in  treating  patients  who  may 
require  only  an  additional  day  of  care 
before  discharge. 

Some  commenters  stated  that  RPCHs 
should  be  allowed  case-by-case 
exceptions  to  the  length-of-stay  limits  if 
PRO  review  indicates  that  keeping  the 
patient  at  the  RPCH  would  not 
jeopardize  his  or  her  health  or  safety  or 
if  the  patient's  acuity  of  illness  is 
diminishing  at  the  end  of  72  hours  of 
care.  Others  suggested  that  there  should 
also  be  an  exceptions  review  and 
approval  process  that  would  allow 
RPCHs  to  admit  patients  who  are 
expected  to  need  more  than  72  hours  of 
inpatient  care  if  the  RPCH  can  furnish 
the  appropriate  treatment  and  transfer  of 
the  patient  is  contraindicated  by  the 
patient's  condition.  Several  commenlers 
recommended  the  use  of  a  State-level 
exceptions  process  or  a  review 
committee  comprised  of  physicians  at 
the  EACH  and  the  RPCH  to  evaluate  the 
patient's  condition  and  allow  stays 
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beyond  72  hours.  Several  commenters 
reconunended  allowing  stays  of  more 
than  72  h«un  where  they  are  approved 
in  advance  by  the  PRO.  Other 
commenters  suggested  that  exceptions 
to  the  72-hoiir  limit  could  be  permitted 
for  the  following  reasons: 

•  Limited  DRGs  that  are  clearly 
appropriate  to  the  capabilities  of  small 
rural  hospitals,  as  selected  by  HCFA  or 
under  a  procedure  administered  by  the 
State,  that  would  allow  the  DRGs  to  vary 
from  network  to  network 

•  Transfers  that  would  cause  a 
hardship  for  the  patient,  or  which  are 
contraindicated  by  the  patient's  medical 
condition,  or  are  refused  by  the  patient. 

•  Terminally  ill  patients  who  nave 
executed  a  living  will  or  other  advance 
directive  «4iich  indicates  they  do  not 
wish  to  have  heroic  measures 
imdertaken  to  prolong  life. 

The  commenters  further 
recommended  that,  as  additional 
experience  with  RPCH  operations  is 
gained,  HCFA  should  ask  the  Congress 
to  remove  the  restriction  on  the  number 
of  beds  (as  well  as  the  limit  on  length 
of  inpatient  stays)  and  replace  both  with 
alternate  giiidelines  based  on  patient 
severity  or  diagnosis. 

Response:  We  considered  all  of  these 
comments  carefully  but  cannot  adopt 
any  of  them  at  this  time.  The  provision 
restricting  the  inpatient  length  of  stay  in 
an  RPCH  was  not  developed  as  an 
administrative  initiative  by  HCFA  but  is 
specifically  mandated  by  section 
1820(f)(1)(F)  of  the  Act.  Because  of  this, 
HCFA  cannot  disregard  the  provision,  or 
implement  It  based  on  an  averaging 
concept,  or  substitute  various  State, 
network,  or  PRO  review  activities  for  it. 
Therefore,  we  did  not  adopt  any  of  the 
comments  requesting  that  the  provision 
be  modified  administratively. 

Conunent:  HCFA  has  authority  imder 
section  1820(i)(2)(B)  of  the  Act  to 
designate  Individual  hospitals  as  RPCHs 
even  though  they  have  not  stopped 
providing  inpatient  care  except  as 
limited  by  the  six-bed,  72-hour  rule. 
This  authority  should  be  used  to 
designate  hospitals  as  RPCHs  even 
though  they  do  not  meet  the  length-of- 
stay  limitation.  The  criteria  for 
designating  these  facilities  as  RPCHs 
should  be  spelled  out  in  the  final  rule 
and  should  rely  on  State-based 
programs  to  set  length-of-stay  limits,  or 
a  facility  should  be  exempted  from 
number  of  beds  and  length-of-stay 
limitations  if  it  meets  omer  criteria  the 
State  may  impose  that  limit  admissions 
based  on  the  scope  and  intensity  of 
inpatient  services  available  at  the 
facility. 

Response:  We  agree  that  section 
1820(iX2)(B)  of  the  Act  would  authorize 


HCFA  to  designate  a  facility  as  an  RPCH 
even  if  it  does  not  meet  the  72-hour 
limitation.  However,  as  explained  in  the 
last  paragraphs  of  the  discussion  titled, 
"Scope  of  HCFA  Waiver  Authority 
under  section  lB20(j)  of  the  Act",  we 
believe  that  the  length-of-stay 
restrictions  passed  by  the  Congress 
represent  a  reasonable  attempt  to  limit 
the  type  and  severity  of  cases  to  be 
treated  by  RPCHs  without  resorting  to 
overly  detailed  and  prescriptive 
standards,  and  that  it  would  be 
premature  to  exercise  this  section 
1820(i)(2)(B)  of  the  Act  authority  with 
respect  to  facilities  allowing  stays  of 
more  than  72  hours  before  me  program 
as  enacted  by  the  Congress  has  been 
implemented.  In  addition,  soma  of  the 
alternatives  proposed  (for  example. 
State-level  exceptions  processes)  would 
likely  be  implemented  in  a  way  that 
does  not  significantly  differentiate  a 
rural  hospital  from  an  RPCH,  and  would 
thus  undermine  RPCHs  as  a  distinct 
cIass  of  provider.  Therefore,  except  in 
the  special  case  of  posthospital  SNF 
care  mmished  by  RPCHs  with  swing- 
bed  agreements,  we  have  decided  not  to 
use  the  section  1820(i}(2)(B)  authority  to 
designate  a  facility  not  meeting  the  72- 
hour  length-of-stay  limit  as  an  RPCH. 

Ck)mment:  The  72-hour  limit  may 
conflict  with  anti-dumping  regulations 
recently  proposed  by  HCFA,  since 
patient  transfar  from  an  RPCH  is 
required  within  72  hours  (unless  this  is 
precluded  by  inclement  weather  or 
other  emergency  conditions),  white  the 
anti-dumping  provision  prohibits 
patient  transfers  under  certain 
circumstances.  This  apparent  conflict 
should  be  resolved  in  the  final 
regulations. 

Response:  The  anti-dumping 
legislation  (specifically,  section  1867(c) 
of  the  Act)  can  restrict  patient  transfers 
in  situations  where  the  patient  is  not 
medically  stable.  Section  1867  does  not 
limit  transfers  of  patients  who  have 
been  stabilized.  Section  1820(f)(1)(F)  of 
the  Act,  which  imposes  the  72-hour 
limitation  for  RPOls,  also  allows 
patients  to  be  kept  for  longer  periods  if 
transfer  to  a  hospital  is  precluded 
because  of  inclement  weather  or  other 
emergency  conditions.  Thus,  if  a  patient 
is  stabilized  at  the  RPCH  and  transferred 
to  a  hospital  within  72  hours,  no 
violation  of  anti -dumping  would  have 
occurred  because  the  patient  was 
medically  stable  at  the  time  of  transfer. 
If  the  patient  is  still  unstable  after  72 
hours  at  the  RPCH,  section  1820(f)(1)(F) 
of  the  Act  would  authorize  a  longer  stay 
in  order  to  stabilize  the  patient's 
condition  before  transfer.  Thus,  we  do 
not  believe  the  conflict  envisioned  by 
the  commenter  would  arise. 


Comment:  The  wording  of  the 
exception  to  the  72-hour  limitation  on 
langUi  of  stay  for  swing-bed  &cilities 
should  be  changed  to  allow  an 
exception  of  this  kind  for  any  type  of 
posthospital  care,  including  nursing 
facility  (NF)  care,  rather  than  only  SNF 
care. 

Response:  Section  1883  of  the  Act 
authorizes  qualifying  hospitals  to  enter 
into  agreements  to  furnish  services  that, 
if  furnished  by  an  SNF,  would 
constitute  post-hospital  extended  care 
services.  Medicaid  NF  services  that  do 
not  meet  this  requisite  level  of  care  are 
not  covered  tmder  the  statute.  We  have 
no  authority  to  enter  into  agreements 
with  providers  for  the  provision  of 
noncovered  care.  Therefore,  we  did  not 
adopt  this  comment.  We  would  note, 
however,  that  our  rules  would  not 
prohibit  a  swing-bed  hospital  (including 
an  RPCH)  from  providing  noncovered 
care  (that  is.  car^  below  the  SNF  level) 
in  a  swing  bed.  so  long  as  the  patient 
has  been  properly  informed  that 
Medicare  would  not  pay  for  such  care. 

Comment:  The  72-nour  limitation 
should  not  be  applied  to  patients  who 
are  in  a  long-term  care  unit  within  an 
RPCR 

Response:  This  comment  seems  to 
assume  that  an  RPCH  will  be  allowed  to 
set  up  units  Cor  providing  long-term  care 
services.  This  is  not  correct.  An  RPCH 
may  set  up  a  distinct-part  SNF,  as 
discussed  earlier  In  this  preamble,  and 
if  it  does  so  the  length  of  stay  of  the  SNF 
will  not  be  taken  into  account  in 
determining  the  length  of  stay  of  the 
RPCH  since  the  SNF  is  certified  as  a 
provider  separate  bom  the  RPCH.  The 
operator  of  an  RPCH  may  also  choose  to 
set  up  an  organizationally  and 
physically  separate  faciUty  to  provide 
other  types  of  care  and  if  it  does  so  that 
facility  vdll  not  be  subject  to  RPCH 
requirements.  However,  an  RPCH  will 
not  be  allowed  to  designate  internal 
units  which  provide  long-term  care,  so 
that  the  type  of  situation  envisioned  by 
this  commenter  would  not  arise.  As 
explained  elsewhere  in  this  preamble, 
an  RPCH  that  qualifies  to  enter  into  a 
swing-bed  agreement  will  be  allowed  to 
do  so  and  to  provide  posthospital  SNF 
care.  However,  days  mat  patients  spend 
at  this  level  of  care  will  not  be 
considered  in  determining  whether  the 
facility  meets  the  72-hours  length-of- 
stay  provision  for  RPCH  inpatients. 

Condition  of  participation:  Physical 
plant  and  environment  (§  485.623) 

Comment:  Section  485.623(d)  of  the 
proposed  rule  would  require  the  facility 
to  meet  the  version  of  the  Life  Safety 
Code  in  effect  at  the  time  it  was 
designated  as  an  RPCH.  Many  small 
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hospitals  would  not  be  able  to  do  this 
in  their  current  buildings  and  would 
have  to  undertake  very  costly 
renovations  if  forced  to  meet  the  current 
code. 

Response:  The  RPCH  is  only  required 
lo  meet  the  Life  Safety  Code  that  it 
complied  with  at  the  time  it  was  a 
hospital.  For  example,  if  it  met  the  1967 
Life  Safety  Code,  then  it  would  only  be 
required  to  meet  the  same  code  at  the 
Ume  it  is  converted  to  an  RPCH.  If 
complying  with  certain  provisions  of 
the  Life  Safety  Code  would  result  in 
unreasonable  hardship  for  the  RPCH. 
then  the  facihty  may  request  a  waiver  of 
specific  provisions  of  the  Life  Safety 
Code  (§  485.623(d)(3))  as  long  as  the 
waiver  would  not  endanger  the  health 
and  safety  of  the  patients. 

Condition  of  participation: 
Organizational  structure  (§  485.627) 

Comment:  Paragraph  (a)  of  this 
section  provides  mat  an  ownership 
interest  of  5  percent  or  more  must  be 
disclosed,  and  the  corresponding 
preamble  langiiage  says  that  the 
proposed  rule  would  not  prohibit  a 
physician  or  mid-level  practitioner  from 
being  the  owner  of  an  RPCH  (56  PR 
55391).  However,  section  1820(b)(1)(C) 
of  the  Act  states  that  rural,  non-profit 
public  hospitals  or  faciUties  will  be 
designated  as  EACHs  and  RPCHs.  This 
statutory  provision  prohibits  physicians, 
mid-level  practitioners,  or  other  private 
individuals  from  owning  RPCHs. 

Response:  Section  1820(b)(1)(C)  of  the 
Act  refers  to  rural  nonprofit  or  public 
hospitals  or  facilities  (which  includes 
private  nonprofit  hospitals).  Therefore,  a 
physician  could  be  the  ovtmer  of  a 
private  nonprofit  hospital  and  would 
not  be  prohibited  from  converting  it  into 
a  RPCH  as  long  as  it  meets  the  RPCH 
requirements. 

Condition  of  Participation:  Staffing  and 
Staff  Responsibilities  (§485.631) 

Standard:  Staffing 

Comment:  One  commenter  expressed 
support  for  all  the  staffing  proposals  and 
recommended  against  any  changes  in 
them.  Another  commenter  believed  the 
final  rules  should  be  revised  to  allow  an 
RPCH  maximum  flexibihty  in  staffing. 
Several  commenters  noted  an  apparent 
inconsistency  in  the  requirements  for 
RPCH  staffing  by  physician  and  mid- 
level  personnel.  Some  stated  that  by 
requiring  that  an  RPCH  have  both  an 
M.D.  or  D.O.  and  a  MP  or  PA  on  staff 
(proposed  §  485.631(a)(1))  we  would 
hold  RPCHs  to  a  higher  standard  than 
hospitals,  which  are  permitted  to  be 
staffed  only  by  a  physician.  One 
commenter  stated  that  it  is  harder  in 


some  rural  areas  to  recruit  PAs  than 
physicians.  These  commenters 
recommended  that  the  regulations  be 
modified  to  state  that  an  RI^CH  with  an 
M.D.  or  D.O.  on  staff  is  not  required  also 
to  have  a  NP  or  PA  on  staff.  Other 
commenters  who  objected  to  the 
proposed  staffing  requirements  argued 
that  the  regulations  should  be  revised  so 
that  an  RPCH  could  be  staffed  by  either 
a  physician  or  a  PA  but  it  would  not 
have  to  employ  both. 

Response:  We  agree  that  an  RPCH 
should  have  as  much  flexibihty  as 
possible  and  have  revised  the 
regulations  to  provide  this  flexibiUty 
wherever  that  could  be  done  without 
jeopardizing  patient  health  and  safety. 
We  also  agree  with  the  comments 
indicating  that  an  RPCH  with 
physicians  should  not  also  have  to  have 
mid-level  practitioners  on  staff.  We  have 
revised  $  485.631  to  state  that  an  RPCH 
must  have  a  health  care  staff  that 
includes  one  or  more  M.D.S  or  D.O.s  and 
"may"  include  mid-level  practitioners 
as  well.  However,  we  beUeve  that  it 
would  not  be  appropriate  to  allow  an 
RPCH  to  operate  with  no  physician  on 
staff,  and  for  that  reason  we  have 
retained  the  requirement  that  an  M.D.  or 
D.O.  be  on  the  staff  of  the  RI>CH  and 
perform  at  least  the  medical  oversight 
functions  specified  in  §  485.631(b). 

Comment:  One  commenter  stated  that 
it  may  not  be  appropriate  to  allow  a 
facihty  that  is  responsible  for  24-hour 
emergency  care  to  close  down,  since 
lack  of  on-site  personnel  may  jeopardize 
the  quahty  of  initial  decision-making 
and  of  the  subsequent  care  that  is 
provided  (56  PR  55392).  However,  other 
commenters  stated  that  as  long  as  a 
mechanism  is  in  place  to  assure 
responsiveness  to  emergencies,  it  is 
generally  appropriate  to  allow  an  RPCH 
to  close  when  it  has  no  inpatients. 

Response:  We  agree  that  a  facihty  that 
is  staffed  and  0{>en  at  all  times  generally 
v«ll  be  able  to  provide  a  higher  level  of 
emergency  responsiveness  than  one 
which  closes  for  certain  periods  and  has 
personnel  available  only  on  an  on-call 
basis.  However,  we  also  recognize  that 
rural  facihties  may  find  it  very  difficult 
to  recruit  and  pay  the  personnel  needed 
to  provide  on-site  24-hour  emergency 
services  and  are  concerned  that  some 
otherwise  qualified  facilities  might  be 
unable  to  participate  if  they  were 
required  to  remain  open  at  all  times. 
Therefore,  we  did  not  revise  the 
regulations  based  on  these  comments. 

Comment:  Clinical  nurse  specialists 
are  Ucensed  to  provide  many  of  the 
same  services  as  NPs  and  can  substitute 
for  physicians  in  certain  capacities.  A 
commenter  recommended  tnat 
§§485.631  (a)(1)  through  {a)(4)  and 


(c)(1)  through  (c)(3)  be  revised  to  allow 
a  CNS  to  assume  the  same 
responsibihties  and  carry  out  the  same 
functions  as  an  NP. 

Response:  We  agree  with  this 
comment  and  have  revised  §§  485.631 
(a)(1),  (a)(4).  and  (a)(5),  (b)(l)(iv).  and 
(c)(1)  through  (c)(3).  to  allow  a  CNS  the 
same  range  of  responsibilities  as  a  PA 
and  NP,  to  the  extent  that  this  is 
consistent  with  State  law.  As  noted 
earlier,  we  have  also  revised  these  final 
rules  to  provide  an  interim  definition  of 
the  term  CNS,  under  which  we  would 
consider  a  person  to  be  a  CNS  for 
purposes  of  §§485.631  (a)(1),  (a)(4),  and 
(a)(5),  (b)(l)(iv)  and  (c)(1)  through  (c)(3) 
requirements  if  he  or  she  furnishes 
those  services  that  a  CNS  is  authorized 
to  furnish  under  State  law  or  the  State 
regulatory  mechanism  provided  by  State 
law. 

Comment:  A  commenter  expressed 
the  view  that  Ucensed  practical  nurses 
(LPNs)  should  always  be  supervised  by 
a  registered  nurse  (RN),  since  they  are 
not  adequately  trained  to  care  for 
acutely  ill  patients  and  only  an  RN  is 
qualified  in  the  full  scope  of  nursing 
practice.  The  commenter  suggested  the 
staffing  requirement  in  proposed 
§  485.631(a)(5),  which  allows  either  an 
RN  or  LPN  to  be  on  duty  whenever  the 
RPCH  has  inpatients,  be  revised  to 
provide  that  an  RN,  NP,  or  CNS  be  on 
duty  whenever  there  are  inpatients. 

Response:  We  do  not  agree  with  this 
comment.  While  we  understand  the 
concerns  raised  by  the  commenter  and 
recognize  that  having  an  RN  on  duty  at 
all  times  when  there  are  inpatients  in 
the  facility  would  be  a  desirable 
situation,  we  do  not  feel  that  this  is 
realistic  for  the  following  reasons.  First, 
on  many  occasions  RPCH  inpatients 
will  be  SNF  patients  for  RPCH  swing- 
bed  facilities.  New  SNF  requirements  at 
§  483.30(b)  specify  that  an  RN  must  be 
on  duty  at  least  8  consecutive  hours  per 
day.  7  days  per  week,  but  that  the 
facihty  has  the  option  of  providing  RNs 
or  LPNs  for  the  remaining  16  hours  (per 
day)  of  coverage.  Second,  given  the 
limited  capabilities  of  on  RPCH,  we  are 
anticipating  that  most  inpatient 
admissions  will  be  for  low  intensity 
conditions  (for  example,  pneumonia), 
and  that  more  serious  conditions  (for 
example,  severe  trauma  injuries)  will  be 
stabilized  and  transferred  to  the  EACH. 
Therefore,  the  need  for  RN  coverage  will 
not  be  parallel  to  that  in  an  EACH  or  a 
comparable  hospital.  Third,  severe 
shortages  of  RNs.  particularly  in  the 
remote  rural  areas  where  RPCHs  will 
exist,  would  place  these  facilities  in  an 
almost  perpetual  situation  anticipated 
by  §  488.54(c)  in  which  small  rural 
hospitals  are  granted  a  24-hour  nursing 
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waiver  until  qualified  nursing  staff  can 
be  hired.  Therefore,  we  believe  that 
there  should  not  be  a  requirement  for 
RPCHs  to  maintain  24-hour  RN  coverage 
when  inpatients  are  in  the  facility,  and 
have  not  adopted  the  comments 
recommending  that  RPCHs  be  required 
*o  provide  this  coverage. 

Comment:  Commenters  generally 
were  supportive  of  the  proposed 
requirements  for  nursing  services,  but 
expressed  different  views  as  to  the 
extent  of  RN  coverage  required.  Some 
commenters  simply  stated  that  the 
proposed  requirement,  under  which  the 
facility  would  have  to  have  an  RN  or 
LPN  on  duty  whenever  it  has  inpatients, 
is  generally  reasonable  and  appropriate. 
However,  one  commenter  recommended 
that  we  require  an  LPN  to  be  in  the 
facility  whenever  it  has  any  patients, 
even  if  they  require  only  a  level  of  care 
below  SNF  care,  such  as  ICF  care. 
Another  commenter  recommended  that 
where  nurses  are  in  short  supply,  a 
faciUty  should  be  allowed  to  meet  the 
RN  availability  requirements  by  having 
an  RN  available  by  telephone.  Finally, 
one  commenter  stated  that  if  a  swing- 
bed  RPCH  has  only  patients  at  an  SNF 
level  of  care,  on-site  RN  coverage  should 
be  required  for  only  8  of  the  24  hours 
per  day,  as  is  the  case  for  SNFs  (42  CFR 
483.30(b)(1)). 

Response:  We  expect  that  an  RPCH 
will  serve  either  ambulatorv  patients 
who  will  be  treated  primarily  by  a 
physician  or  a  mid-level  practitioner,  or 
inpatients  who  will  also  require  nursing 
services.  We  do  not  believe  it  is  likely 
that  an  RPCH  will  routinely  furnish 
levels  of  care  which  are  not  covered 
under  Medicare.  Therefore  we  did  not 
adopt  the  comments  recommending  that 
we  issue  niu^  staffing  standards 
relating  to  noncovered  levels  of  care. 

Regarding  the  recommendation  that  a 
facility  be  allowed  to  meet  RN  coverage 
requirements  by  having  an  RN  available 
by  telephone,  we  agree  that  it  would  be 
desirable  to  have  an  RN  on  call  for  all 
hours  when  the  facility  is  staffed  only 
by  an  LPN.  However,  the  RN  functions 
described  in  proposed  §  485.635(d) 
require  personal  performance,  and  it 
would  not  be  realistic  or  appropriate  to 
permit  facilities  to  have  RNs  perform 
these  functions  by  telephone.  Therefore, 
we  did  not  adopt  the  comment  cm 
telephone  availability  of  RNs. 

We  agree  that  it  would  be  desirable  to 
have  RN  coverage  for  at  least  8  of  each 
24  hours,  since  this  would  assure  that 
RPCH  patients  receive  a  level  of  RN 
coverage  that  is  at  least  as  high  as  that 
required  for  SNFs.  However,  because  of 
the  difficulty  of  recruiting  RNs  in  rural 
areas,  we  are  concerned  that  many 
hospitals  would  not  be  able  to  qualify  as 


RPCHs  under  this  requirement. 
Therefore,  we  did  not  adopt  the 
comment  recommending  mat  a 
minimum  level  of  RN  coverage  be 
required.  Instead  we  retained  the 
proposed  requirement  under  which 
either  an  RN  (who  may  also  be  an  NP 
or  CNS)  or  an  LPN  is  required  to  be  on 
duty  whenever  the  RPCH  has  inpatients, 
including  swing-bed  patients. 

Standard:  Responsibilities  of  the  Doctor 
of  Medicine  or  Osteopathy 

Comment:  Commenters  expressed 
differing  opinions  on  the  timing  of 
medical  review  of  the  care  provided  to 
RPCH  patients  and  of  the  percentage  of 
cases  that  should  be  reviewed.  One 
commenter  stated  that  it  is  not 
necessary  for  physicians  to  review  the 
record  of  every  patient,  as  would  be 
required  by  §485.631(b)(iii).  In  this 
commenter's  opinion,  review  of  a 
representative  sample  of  records  would 
be  sufficient  to  assure  physician 
oversight.  Other  commenters  stated  that 
there  is  no  need  for  a  physician  to 
review  the  appropriateness  of  a 
discharge  before  it  occurs  but 
recommended  that,  as  part  of  the  quality 
assurance  review  required  by  §  485,641, 
physicians  should  review  the 
appropriateness  of  discharges  to  ensure 
the  patient  was  not  released 
prematurely.  Still  other  commenters 
stated  that  it  is  not  necessary  for  a 
physician  associated  with  the  RPCH  to 
review  the  records  of  discharged 
patients,  since  PRO  review  will  be 
adequate  to  assure  that  quality  care  is 
being  provided. 

Commenters  also  expressed  various 
opinions  on  the  extent  to  which  RPCHs 
should  be  required  to  provide  for 
physician  review  of  the  records  of 
patients  treated  by  physician  assistants, 
or  other  mid-level  personnel.  Some 
commenters  recommended  that,  in 
States  where  only  a  physician  can  admit 
and  discharge  patients,  physician 
review  should  be  required  only  for  a 
representative  sample  of  patient  records. 
Other  commenters  recommended  that  in 
States  where  mid-level  practitioners  are 
allowed  to  admit  and  treat  patients 
without  physician  involvement, 
physician  review  should  not  be 
required.  Instead,  each  mid-level 
practitioner  should  be  required  to  sign 
patient  records  and  should  be  held 
responsible  for  the  care  he  or  she 
provides.  Review  of  mid-level 
practitioners'  treatment  should  be 
provided  by  other  mid-level 
practitioners,  and  internal  reviews  of  all 
care  should  be  done  at  the  RPCH  by 
multidisciplinary  teams  that  include 
physicians,  mid-level  practitioners,  and 
nurses.  One  commenter  stated  that 


physician  review  of  the  records  of 
patients  discharged  by  CNSs  is  not 
needed  to  assure  health  and  safety, 
since  these  practitioners  are 
independently  responsible  for  the  care 
they  provide  in  most  States.  In  the  view 
of  this  commenter,  the  regulations 
should  be  revised  to  provide  for  joint 
review  of  a  representative  sample  of 
discharged  patient  records  by  a 
physician,  NP,  and  CNS. 

Many  commenters  noted  that  in  some 
States,  mid-level  practitioners  are 
allowed  to  practice  only  with  close 
supervision  by  a  physician,  and  the 
physician  retains  responsibility  for  the 
patient's  care.  Under  these 
circumstances  the  commentera  argued 
that  it  is  not  necessary  to  require  formal 
review  of  the  records  of  patients  treated 
by  mid-level  practitioners.  PRO  review 
will  be  sufficient  to  ensure  patient 
health  and  safety,  or  that  State 
requirements  regarding  physician 
oversight  of  nonphysicians  would  be 
sufficient  to  assure  patient  health  and 
safety.  Other  commenters  recommended 
that  in  States  where  mid-level 
practitioners  such  as  PAs  or  NPs  are 
allowed  to  practice  without  direct 
physician  oversight,  the  RPCH  rules 
should  allow  them  the  same  freedom. 
One  commenter  stated  that  in  States 
where  physicians  are  required  to 
directly  supervise  mid- level 
practitioners  under  State  law,  this 
supervision  should  be  required  for  all 
ancillary  services  personnel. 

Response:  We  do  not  agree  with  the 
comment  on  timing  of  review  as  it 
applies  to  inpatients,  but  beUeve  it  has 
some  application  to  outpatients.  With 
only  six  inpatient  RPCH-level  beds  (or 
no  more  than  12  total  beds  (swing 
beds)),  it  should  not  be  difficult  for  the 
RPCH  physician  to  review  all  of  these 
records  during  his  or  her  periodic  (that 
is,  at  least  once  every  2  weeks)  visits  to 
the  facility.  For  outpatients  treated  by 
mid-level  practitioners,  we  plan  to 
require  that  in  situations  when  the 
RPCH  has  an  unusually  high  volume  of 
outpatients  (that  is,  100  or  more  cases 
during  a  2-week  period),  a  random 
sample  review  of  25  percent  would  be 
sufficient  (unless  State  practice  laws 
require  higher  standards  for  physician 
oversight  for  mid-level  practitioners). 
We  have  not  revisMi  the  final 
regulations  to  include  these  review 
standards,  but  will  include  them  in  the 
survey  instruments  used  to  assess  an 
RPCH's  compliance  with  the  conditions 
of  participation. 

We  agree  with  the  commenter  who 
stated  that  there  is  no  need  for  a 
physician  to  review  the  appropriateness 
of  a  discharge  before  it  occurs,  and  note 
that  neither  the  proposals  nor  these  final 
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rules  require  such  review.  However,  we 
do  not  agree  that  PRO  review  can 
substitute  for  facility-level  review.  In- 
house  and  PRO  review  can  complement 
one  another  and  can  serve  educational 
functions  as  well  as  providing  a  needed 
check  on  the  quality  of  care.  It  would 
not  be  appropriate  to  forego  the  in- 
bouse  tevie^M  simply  on  the  basis  thai  a 
representative  sample  of  cases  is  also 
being  reviewed  by  the  PRO.  As  noted 
above,  we  also  do  not  believe  that 
requiring  physician  review  of  the  care 
provided  by  mid-level  practitioners  will 
impose  an  unreasonable  burden  on 
facilities.  The  small  number  of 
admissions  to  an  RPCH  would  not 
preclude  physicians  from  reviewing  all 
inpatient  care  provided  by  mid-level 
practitioners. 

We  recognize  that  individual  States 
have  vaiying  provisions  regarding  the 
degree  of  independence  with  which 
mid-level  practitioners  can  function. 
While  these  provisions  establish 
minimum  requirements  that  an  RPCH  in 
each  State  must  meet,  we  do  not  believe 
that  this  is  a  matter  that  should  be  left 
entirely  to  the  discretion  of  the 
individual  States.  Moreover,  we  believe 
that  patients  who  may  receive  services 
in  an  RPCH  in  more  than  one  State  have 
a  right  to  expect  national  minimum 
standards  of  care.  Because  of  these 
considerations,  we  did  not  adopt  any  of 
the  comments  recommending  that 
physician  review  be  oirtailed  or 
eliminated  based  on  the  individual 
State's  scope  of  practice  provisions.  On 
the  other  hand,  a  State  is  free  to  impose 
more  stringent  physician  review 
requirements  than  are  established  by 
these  regulations. 

Provision  of  Services  (§485.635) 

Standard:  Patient  Care  Policies 

Comment:  Many  commenters 
recommended  that,  to  promote  planning 
and  cooperation  within  rural  health 
networks,  all  services  offered  by  the 
RPCH  should  be  determined  in 
consultation  with  other  facilities  in  the 
network,  and  should  be  consistent  with 
the  State  rural  health  plan.  In  addition, 
one  commenter  recommended  use  of 
cross-trained  personnel  within  a 
network  to  reduce  staffing  costs, 
especially  for  laboratory  services. 

Response:  We  agree  that  it  generally 
would  be  desirable  for  RPCHs  to  consult 
other  network  members  and  State  nu-al 
health  planners  before  deciding  which 
services  to  offer,  and  that  cross-training 
of  personnel  should  be  used,  wherever 
feasible,  to  Umit  staffing  expenses. 
However,  the  RPCH  legislation  does  not 
specify  that  there  should  be  a  Federal 
role  in  determining  how  networks 


should  coordinate  their  services.  We 
expect  that  States,  networks,  and 
facilities  that  wish  to  work  out 
arrangements  for  coordinating  their 
services  would  be  able  to  do  so  without 
the  need  for  a  Federal  requirement 
Tlierefore,  we  made  no  revisions  to  the 
final  rules  based  on  these  comments. 

Comment:  Several  commenters 
expressed  opinions  on  the  types  of 
services  RPCHs  should  offer.  One 
recommended  that  the  final  rule  state 
explicitly  that  RPCH  inpatient  services 
may  not  include  psychiatric  services  but 
did  not  explain  that  recommendation. 
Other  commenters  suggested  that  the 
final  rule  be  revised  to  state  that  RPCHs 
are  permitted  to  offer  clinical  social 
work,  occupational  therapy,  and  nurse- 
midwife  services.  Still  other 
commenters  stated  that  some  patients 
are  especially  concerned  about  being 
able  to  receive  outpatient  surgery  or 
obstetrics  in  the  local  facility  and  that 
if  they  have  to  go  elsewhere  for  these 
services,  they  are  Ukely  to  bypass  the 
RPCH  entirely  in  seeking  care.  However, 
one  commenter,  reflecting  another  point 
of  view,  stated  that  there  is  no  need  for 
a  uniform  national  rule  regarding  the 
scope  of  services  RPCHs  must  offer,  and 
suggested  that  this  be  decided  at  the 
network  level. 

Response:  We  did  not  adopt  the 
comment  recommending  that  a  RPCH  be 
prohibited  fiom  providing  psychiatric 
services,  since  the  RPCH  legislation 
does  not  impose  this  limitation  and 
there  is  no  other  provision  that 
authorizes  it.  To  the  extent  that  the 
focilitv  is  appropriately  equipped  and 
staffed  and  is  permitted  to  do  so  under 
State  law.  we  see  no  obstacle  to  the 
provision  of  short-term  psychiatric  care 
in  an  RPCH  as  necessary  to  allow  a 
patient's  condition  to  be  stabilized  and 
where  necessary,  the  referral  of  the 
patient  to  another  facility  for  treatment. 

We  also  did  not  adopt  the  comments 
regarding  clinical  social  work, 
occupational  therapy,  nurse-midwife, 
surgical,  or  obstetrical  services.  While 
an  RPCH  clearly  would  be  permitted  to 
provide  these  services  to  the  extent 
allowed  by  State  law,  we  do  not  believe 
special  regulatory  recognition  of  them  is 
required. 

We  agree  with  the  commenter  who 
stated  that  the  scope  of  services  is 
something  in  which  the  network  has  a 
legitimate  interest  and  beUeve  that  the 
individual  facilities,  0{>erating  within 
the  scope  of  their  own  resources, 
network  policies,  and  State 
requirements,  are  best  qualified  to 
decide  which  services  to  offer. 

Comment:  Although  RPCHs  are  not 
full-service  facilities  like  hospitals,  the 
proposed  rules  would  make  them 


subject  to  full-service  hospital 
regulations  governing  standards  of  care, 
such  as  clinical  laboratory  and  quality 
assurance  standards. 

Response:  Any  facility  that  furnishes 
health  care  incurs  the  responsibility  to 
meet  standards  designed  to  assure  the 
quality  of  care.  Compliance  is  no  less 
important  in  a  small  facility  than  in  one 
having  hundreds  of  beds.  Because  of 
this,  we  do  not  think  it  is  inappropriate 
to  require  an  RPCH  to  meet  clinical 
laboratory,  quality  assurance,  and  other 
health  and  safety  standards.  However, 
we  do  not  believe  it  is  accurate  to  say 
that  an  RPCH  is  subject  to  the  same 
standards  as  full-service  hospitals.  An 
RPCH  is  free  to  close  its  doors  under 
certain  circumstances  and  is  not  subject 
to  the  24-hour  nursing  service 
requirements  applicable  to  hospitals. 

Comment:  The  provision  regarding 
nutrition  services  {S485.635(a)(3)(vii)) 
does  not  specify  whether  the  RPCH 
must  prepare  patient  meals  itself,  or  is 
free  to  obtain  the  meals  under  contract 
with  another  supplier.  The  provision 
should  be  revised  to  state  that  use  of  an 
outside  supplier  of  food  is  permitted, 
but  that  the  RPCH  remains  accountable 
for  ensuring  that  the  food  furnished  by 
the  suppUer  provides  meets  inpatients' 
nutritional  needs. 

Response:  An  RPCH  is  free  to  obtain 
patient  meals  or  other  services  under 
arrangements,  to  the  extent  it  does  not 
provide  them  directly,  but  doing  so  does 
not  relieve  an  RPCH  from  the 
responsibihty  for  assuring  that  the 
meals  or  other  services  meet  applicable 
conditions  of  participation.  The  RPCH  is 
responsible  for  the  quality  of  arranged 
services  on  the  same  basis  as  if  the 
services  had  been  provided  by 
employees.  We  have  revised 
§  485.635(c)  to  make  this  clear. 

Standard:  Direct  Services 

Comment:  Arterial  blood  gas  tests 
(§485.635(b)(2)(xii))  require  highly 
sensitive  equipment  and  specialized 
technical  expertise,  neither  of  which  is 
likely  to  be  available  in  an  RPCK.  One 
commenter  noted  that  the  equipment  is 
costly  to  acquire  and  maintain  and  that 
there  is  a  danger  of  poor  quality  due  to 
the  low  volume  of  tests  that  will  likely 
be  performed.  Commenters"  estimates  of 
the  cost  of  acquiring  the  equipment 
ranged  from  $25,000  through  $30,000. 
with  estimated  maintenance  costs 
running  from  $5,000  to  $18,000  per 
year.  Commenters  stated  that  there  are 
other  tests  of  blood  g£ses,  such  as 
oxygen  saturation  tests  performed  on  an 
oximeter,  that  can  provide  enough 
clinical  information  to  allow  triage  and 
stabilization  and  are  much  less  costly. 
Some  commenters  estimated  the 
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acquisition  cost  for  an  oximeter  at 

$1,000,  with  very  small  maintenance 
expenses.  Because  of  these  concerns, 
commenters  stated  that  RPCHs  should 
not  be  required  to  provide  arterial  blood 
gas  testing  as  a  direct  service. 

Response:  We  agree  with  these 
comments  and  have  revised  the  final 
regulations  (§485.635(b)(2)(xii))  to 
require  that  RPCHs  provide  either 
oximetry  testing  or  arterial  blood  gas 
testing. 

Comment:  The  list  of  required 
laboratory  ser\ice8  should  not  be 
viewed  as  exhaustive.  Instead,  RPCHs 
should  be  required  to  provide  "such 
laboratory  tests  and  services  as  are 
appropriate  to  the  treatment  of 
inpatients  at  the  RPCH"  or  as  are 
"appropriate  and  necessary  for  the  tjrpe 
and  level  of  care  they  provide". 

Response:  We  agree  that  an  RPCH 
should  provide  laboratory  services  in 
addition  to  the  minimal  set  of  services 
listed  in  the  proposed  rules  if  the  other 
services  axe  appropriate  and  necessary. 
However,  the  regulations  proposed 
would  not  prohibit  an  RPCH  from 
offering  additional  services,  nor  would 
adding  a  "necessary  services" 
requirement  assure  that  needed  services 
are  actually  available  and  provided. 
Moreover,  we  do  not  wish  to  create  any 
implication  that  an  RPCH  is  obligated  to 
purchase  any  prohibitively  expensive 
equipment  to  participate  in  the  program. 
Because  of  these  concerns,  we  made  no 
revisions  to  the  final  rules  based  on  this 
comment. 

Comment:  Although  primary 
culturing  is  listed  as  a  required 
laboratory  service,  a  commenter  felt  it  is 
unclear  what  is  really  required. 
Particularly,  the  commenter  questioned 
whether  the  regulation  requires 
inoculation  of  culture  media  for 
transmittal  to  another  laboratory,  or 
whether  it  requires  only  collection  of  a 
specimen  for  culture  for  transmittal  to 
another  laboratory.  If  inoculation  is 
required,  the  RPCH  would  have  to  stock 
culture  media  and  various  quality 
control  organisms  to  quality  control  the 
media. 

Response:  The  CLIA  laboratory  test 
categorization  list  published  in  the 
Federal  Register  on  July  8, 1992  (57  FR 
30362)  removed  primary  culture 
inoculation  from  the  list  of  moderate- 
complexity  tests,  and  characterized  it  as 
not  being  a  test.  This  procedure  is  not 
a  laboratory  service,  but  is  the  collection 
of  a  specimen,  which  is  a  general 
diagnostic  and  therapeutic  service.  This 
procedure  has  been  removed  from  the 
list  of  required  laboratory  services  and 
"specimen  collection"  has  been  added 
to  §  485.635(b)(1).  The  remaining  list  of 
laboratory  services  does  include 


moderate-complexity  tests,  and  the 
RPCH  must  comply  with  CLIA 
certificate  requirements  imposed  under 
section  353  of  the  Public  Health  Service 
Act  and  42  CFR  part  493. 

Comment:  Coagulation  studies  such 
as  prothrombin  time  (FT)  and  activated 
partial  thromboplastin  time  (APTT)  are 
not  listed  as  required  services.  Because 
of  the  short  time  between  when  blood 
is  drawn  and  when  the  test  is  run, 
having  the  test  available  in  the  local 
community  would  be  of  great  benefit  to 
the  local  community.  Moreover,  the 
equipment  needed  for  the  test  is 
reasonably  priced  and  the  required 
reagents  and  controls  have  a  long  shelf 
hfe. 

Response:  We  do  not  believe  that 
coagulation  studies  such  as  FT  and 
APTT  should  be  added  to  the  list  of 
required  laboratory  services,  since  their 
addition  is  not  specifically  required  by 
the  RPCH  legislation  or  essential  to 
patient  health  and  safety.  We  do, 
however,  agree  that  these  tests  would  be 
beneficial  as  the  commenter  suggests, 
and  we  see  nothing  to  preclude  an 
RPCH  from  offering  these  test  services 
as  long  as  the  RPCH  meets  the 
appropriate  CLIA  requirements. 

Comment:  Mandatory  electrolyte  level 
tests  should  be  limited  to  those  for 
sodium,  potassium,  and  chloride. 

Response:  We  did  not  adopt  this 
comment  since  carbon  dioxide  level 
testing  is  also  needed  for  diagnostic 
purposes. 

Comment:  Commenters  expressed 
various  points  of  view  on  the 
relationship  between  RPCHs  and  CLIA 
requirements.  A  nimiber  of  commenters 
recommended  that,  because  of  the  small 
size  of  their  laboratories,  RPCHs  should 
be  exempt  from  CLIA  requirements. 
Other  commenters  stated  that  an  RPCH 
should  not  be  reqmred  to  have  a  CLIA 
high  complexity  (Level  2)  laboratory 
available  at  the  facility  but  should  be 
required  to  have  one  available  in  the 
network.  One  commenter  recommended 
that  the  EACH  be  required  to  provide 
on-site  inspections  and  quality  checks 
to  the  RPCH.  Still  other  commenters 
recommended  that  an  RPCH  be  required 
to  have  a  CLIA  moderate  complexity 
(Level  1)  lab.  Another  commenter 
recommended  that  the  reference  to  the 
CLL\  in  §  485.635(b)(2)(viii)  be  clarified 
to  state  that  it  is  the  Clinical  Laboratory 
Improvement  Amendments  of  1988,  and 
not  the  Clinical  Laboratory 
Improvement  Act  of  1967  being 
referenced. 

Response:  Pubhc  Law  100-578,  the 
Clinical  Laboratories  Improvement 
Amendments  of  1988  (CLIA)  applies  to 
all  laboratories  that  examine  materials 
derived  from  the  human  body  for  the 


diagnosis,  prevention,  or  treatment  of 
any  disease  or  impairment  of,  or  the 
assessment  of  the  health  of  human 
beings.  Therefore,  an  RPCH  laboratory 
cannot  be  exempt  from  CLIA 
regulations.  (See  42  CFR  part  493  and  57 
FR  7002  through  7243,  February  28. 
1992.)  Althou^  RPCH  laboratories 
cannot  be  exempted  from  the  CLIA 
requirements,  we  have  made  changes 
where  possible  in  the  CLIA  program  to 
accommodate  small  rural  fecilities.  For 
example,  we  have  established  a  range  of 
fees  that  is  based  on  the  scope  and 
volume  of  laboratory  testing.  We  have 
also  reduced  the  compliance  fee  for  low- 
volume  laboratories  that  conduct  2,000 
or  fewer  tests  per  year.  Some  of  the 
RPCH  tests  listed  in  the  proposed  rule 
are  waivered  tests  and  some  are  of 
moderate  complexity  or  high 
complexity  or  ooth.  depending  on  the 
methodologies  used  by  the  laboratory. 
Sections  493.15,  493.25,  and  493.1775 
contain  the  CLIA  requirements  for 
laboratories  performing  both  waivered 
tests  and  tests  of  moderate  and  high 
complexity.  We  did  not  adopt  the 
comment  requiring  the  provision  of  on- 
site  inspections  and  other  quality 
control  measures  in  the  RPCH  by  the 
EACH.  While  some  EACHs  and  RPCHs 
may  wish  to  work  out  agreements  for 
these  services,  we  do  not  believe  they 
should  be  the  subject  of  Federal  rules. 

We  agree  with  tiie  commenter  who 
recommended  that  the  reference  to  CLIA 
in  §  485.635(b)(2)(viii)  be  clarified. 
However,  since  this  subparagraph  on 
primary  culturing  has  been  removed  as 
explained  earlier  in  this  preamble,  the 
reference  to  CLIA  is  no  longer 
necessary. 

Comment:  The  provisions  on 
electrolytes  and  blood  gases  should  Ust 
a  complexity  model  instrument  for  a 
laboratory  technician  level  person.  By 
not  specifying,  the  reader  could 
conclude  that  a  medical  technologist  is 
required. 

Response:  We  do  not  agree  with  this 
comment.  The  CLIA  standards  were 
published  in  the  Federal  Register  (57 
FR  7002,  February  28, 1992).  The 
qualifications  for  personnel  performing 
moderate  complexity  testing  can  be 
found  at  §  493.1423  and  hi^ 
complexity  testing  can  be  found  at 
§  493.1489.  There  is  no  requirement  that 
a  medical  technologist  perform 
moderate  or  high  complexity  testing, 
although  personnel  requirements  are 
more  stringent  for  high  complexity 
testing.  Electrolytes  and  arterial  blood 
gas  analyses  can  be  either  classified  as 
moderate  or  high  complexity  tests.  The 
Specific  List  for  Categorization  of 
Laboratory  Test  Systems,  Assays  and 
Examinations  by  Complexity,  published 
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in  the  Federal  Register  (57  FR  7245. 
February  28. 1992),  lists  30  instruments 
that  meet  the  moderate  complexity 
requirements  for  determining  arterial 
blood  gases  and  nearly  100  instruments 
that  meet  the  moderate  complexity  level 
for  electrolytes.  It  is  not  practical  or 
necessary  to  list  test  systems  that  meet 
moderately  complex  systems  for  arterial 
blood  gas  and  electrolyte  analyses.  The 
RPCH  can  refer  to  this  list  and 
subsequent  lists  published  in  the 
Federal  Register  to  determine  which 
instruments  to  select  to  meet  moderate 
complexity  requirements. 

Comment:  One  problem  faced  by 
hospital-based  RHCs  is  that  they  are 
required  to  duplicate  laboratory  services 
available  at  the  hospital  in  which  they 
are  based,  because  of  the  requirement 
that  some  services  be  furnished  directly 
by  the  RHC  To  avoid  a  similar 
duplication  of  services  in  RPCHs.  the 
regulations  in  §  485.635  should  be 
revised  to  allow  all  laboratory  services 
to  be  provided  under  arrangement,  as 
long  as  results  are  not  imduly  delayed 
and  there  is  no  jeopardy  to  patient  care. 

Response:  As  envisioned  In  the  RPCH 
legislation,  an  RPCH  is  a  Umited-service 
facility  located  in  a  community  where 
continued  operation  of  a  full-service 
hospital  is  not  viable  because  of  staffing 
shortages,  low  utilization,  or  other 
factors.  Because  of  this,  we  believe  it 
would  be  unlikely  that  there  would  be 
a  functioning  hospital  laboratory  in  the 
same  location  as  an  RPCH  that  could 
furnish  services  to  it.  Moreover,  when 
patients  appear  at  the  RPCH  for 
treatment,  often  to  receive  emergency  or 
urgent  care,  they  have  the  right  to 
expect  the  facility  to  have  the  capacity 
to  furnish  at  least  a  minimum  set  of 
services  at  the  facility  through  the  use 
of  facility  personnel.  Thus,  while  we 
have  no  objection  to  RPCHs'  purchasing 
some  specialized  tests  from  off-site 
providers,  we  did  not  revise  the 
regulations  based  on  this  comment. 

Comment:  One  commenter  stated  that 
RPCHs  should  not  be  required  to 
provide  a  specific  set  of  radiology 
services,  but  only  "such  diagnostic  and 
treatment  radiologic  procedures  as  are 
appropriate  to  the  type  and  level  of  care 
they  provide."  Another  commenter 
expressed  the  view  that  §  485.635(b)(2) 
should  be  revised  to  state  that  the  RPCH 
is  responsible  for  making  available 
"such  diagnostic  imaging  procedures 
and  services  as  are  appropriate  to  the 
treatment  of  inpatients  at  the  RPCH."  in 
order  to  allow  more  flexibility  in 
developing  radiology  services 
appropriate  to  the  facility's  needs. 

nesponse:  We  agree  with  these 
comments  to  the  extent  that  the  RPCH 
should  be  required  only  to  provide 


services  that  are  actually  needed  and 
not  all  services  that  conceivably  could 
be  provided.  However,  we  note  that  the 
regulations  as  proposed  would  not 
reouire  the  provision  of  a  specific  set  of 
radiological  services,  nor  would  they 
prohibit  facilities  from  offering  the 
range  of  services  most  appropriate  to 
their  patients'  needs.  Because  of  this,  we 
did  not  revise  the  final  regulations 
based  on  the  comment 

Comment:  One  commenter  noted  that 
all  radiology  procedures  expose  the 
patient  to  some  level  of  radiation,  and 
recommended  that  S  485.635  of  the    • 
proposed  regulations  be  revised  to  state 
that  there  should  be  no  "undue" 
exposure  to  radiation  hazards. 

nesponse:  We  recognize  that  all 
radiology  procedures  involve  some 
exposure.  We  believe  hospital  and 
health  care  personnel  understand 
radiation  hazards  and  would  monitor 
radiation  levels  to  prevent  any  excess 
exposure  when  performing  diagnostic  or 
therapeutic  procedures.  We  do  not 
beUeve  the  regulation  is  unclear  on  this 
point  but  will  assiue  that  it  is  clarified 
in  whatever  survey  guidelines  are  used 
to  implement  the  requirement. 

Standard:  Services  Provided  Through 
Agreements  or  Arrangements 

Comment:  To  assure  coordination  of 
services,  RPCHs  should  be  required  to 
have  transfer  agreements  with  SNFs  and 
home  health  agencies  (HHAs)  under 
which  those  entities  would  accept 
patients  requiring  those  levels  of  care. 

Response:  We  share  the  commenters' 
view  that  it  would  be  desirable  for 
RPCHs  to  have  referral  agreements  with 
SNFs  and  HHAs  as  well  as  with  full- 
service  hospitals.  Section  1820(g)(2)  of 
the  Act  requires  that  members  of  a  rural 
health  network  enter  into  agreements 
regarding  patient  referral  and  transfer. 
However,  the  RPCH  legislation  does  not 
require  these  agreements  mth  SNFs  and 
HHAs  that  are  not  members  of  the 
network.  In  some  rural  areas  where 
there  are  few  health  care  faciUties,  it 
would  be  difficult  for  an  RPCH  to 
comply  with  this  requirement. 
Therefore,  we  did  not  revise  the  final 
regulations  based  on  these  comments. 

Comment;  The  final  rule  should  be 
revised  to  state  that  RPCHs  are 
permitted  to  offier  clinical  social  work, 
occupational  therapy,  and  nurse- 
midwife  services. 

Response:  An  RPCH  that  needs  to 
offer  tnese  services  to  their  patients 
would  be  permitted  to  do  so  under  the 
language  of  the  regulations  as  proposed. 
Because  of  this  we  do  not  believe  it  is 
necessary  to  add  specific  language 
authorizing  them  to  offer  these  services, 
and  we  did  not  adopt  this  comment 


Standard:  Nursing  Services 

Conunent:  One  commenter  stated  that 
it  is  not  necessary  to  have  an  RN 
evaluate  the  nursing  care  for  each 
inpatient,  as  would  be  required  by 
proposed  S  485.635(d)(2),  since  this 
function  could  be  performed  equally 
well  by  a  PA,  and  allowing  this  would 
give  added  flexibiUty  to  the  RPCH. 

Response:  We  agree  that  it  would  be 
desirable  to  allow  an  RPCH  flexibility  to 
use  PAs  to  perform  this  function,  if  they 
are  adequately  trained  and  authorized  to 
do  so.  If  State  laws  and  regulations 
governing  the  scope  of  practice  for  PAs 
would  allow  PAs  to  supervise  and 
evaluate  the  nursing  care  for  each 
inpatient,  we  would  have  no  objection 
to  having  them  perform  these  tasks. 
Therefore,  we  have  revised 
§  485.635(d)(2)  to  permit  PAs  to  perform 
this  evaluation  in  any  State  in  which 
State  scope  of  practice  laws  specifically 
authorize  PAs  to  evaluate  nursing  care. 

Condition  of  Participation:  Clinical 
Records  (§485.638) 

Comment:  Some  commenters  stated 
that  these  clinical  record  requirements 
are  generally  appropriate  to  the 
protection  of  patient  health  and  safety. 
However,  one  commenter  noted  that  the 
proposed  RPCH  regulations,  at 
§485.638(a)(4)(iii).  cite  temperature 
graphics  and  progress  notes  describing 
the  patient's  response  to  treatment  as 
illustrations  of  the  kind  of  information 
needed  to  monitor  the  patient's  progress 
which  should  be  included  in  the 
medical  record.  The  commenter 
identified  these  two  items  as  being  from 
the  RHC  medical  records  requirements 
and  suggested  that  the  final  rule  be 
revised  to  ensure  that  the  RPCH 
requirements  on  this  point  are  not  more 
stringent  than  those  for  hospitals. 

Response:  The  commenter  is  mistaken 
about  the  content  of  the  hospital  and 
RHC  medical  records  requirements.  The 
requirements  for  RHCs  require  the 
maintenance  of  "other  pertinent 
information  necessary  to  monitor  the  , 
patient's  progress"  (§  491.10(a)(l)(iii)). 
while  hospitals  are  required  to  maintain 
records  of  "other  information  necessary, 
to  monitor  the  patient's  condition" 
(S  482.24(c)(2)(vi)).  These  requirements 
are  not  substantively  different  in  this 
regard  and  the  use  of  examples  in  the 
RPCH  proposal  was  intended  to 
illustrate  the  kind  of  information 
needed,  not  to  impose  a  higher  standard 
than  would  be  imposed  on  hospitals.  In 
any  case,  the  specific  items  cited  in  the 
RPCH  proposal  are  illustrative  rather 
than  definitive  of  the  kinds  of 
information  that  should  be  kept  in  the 
medical  record.  Thus,  we  do  not  agree 
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that  the  RPCH  standard  would  be  higher 
than  the  comparable  hospital  standard, 
and  we  did  not  revise  the  regulations 
based  on  these  comments. 

Condition  of  Participation:  Periodic 
Evaluation  and  Quality  Assumnce 
Review  (§485.641) 

Comment:  Some  commenters  stated 
that  the  periodic  evaluation  and  quality 
assurance  review  provisions  of 
§  485.641  and  the  physician  review  of 
mid- level  practitioners'  services  criteria 
of  §  485.631(b)  are  generally  adequate  to 
protect  patient  health  and  safety. 
However,  others  argued  that  because  of 
low  volume  of  services  and  short  stays 
in  RPCHs.  it  will  be  difficult  to  use 
outcome  measures  to  evaluate  quality  of 
care  in  an  RPCH.  The  commenters 
believe  that,  in  view  of  this,  it  would  be 
more  appropriate  to  use  structural 
measiires  to  assess  quality. 

Response:  We  believe  appropriate 
outcome  measures  can  be  developed 
even  with  low  patient  volume  and  short 
inpatient  stays.  Structural  measures 
alone  will  not  provide  adequate 
indications  of  the  quality  of  RPCH  care 
or  the  information  needed  to  improve 
RiKJHcare. 

Comment:  In  addition  to  faciUty-level 
review.  HCFA  should  consider 
establishing  network-wide  quality 
assurance  programs. 

Response:  We  agree  that  it  would  be 
desirable  for  networks  to  assist  facilities 
in  assessing  and  improving  quality  of 
care  but  believe  the  appropriate  focus  of 
quality  assurance  is  the  individual 
facihty  where  the  care  is  provided. 
Because  of  this,  we  made  no  changes  in 
the  regulations  based  on  this  comment. 

Special  Requirements  for  RPCH 
Providers  ofLong-tenn  Care  Services 
("Swing-beds")  (§  485.645) 

Comment:  The  listing  of  SNF 
requirements  that  must  be  met  by 
swing-bed  RPCHs  should  be  updated  to 
refer  to  the  requirements  pubUshed  in 
the  September  26, 1991  Federal 
Register.  That  is,  the  references  to 
patient  rights  (§483.10  (a)(1)  and  (a)(2)) 
and  notice  of  rights  and  services 
(§483.10  (b)(1),  (b)(3).  (b)(4),  (b)(5), 
(b)(6).  (b)(7).  (b)(9),  and  (b){lO))  should 
be  deleted  and  replaced  by  references  to 
§483.10  (b)(3).  {b)(4).  (b)(5),  (b)(6).  (d), 
(e),  (h),  (i),  (j)(i)(vii),  (i)(l)(viii),  (1),  and 
(m).  Swing-bed  RPCHs  should  also  be 
required  to  meet  the  same  requirements 
as  swing-bed  hospitals  with  respect  to 
admission,  transfer,  and  discharge 
(§483.12  (a)(1)  through  (a)(7))  and 
resident  behavior  and  facility  practices 
(§483.13). 

Response:  We  agree  with  this 
comment  and  have  revised  §  465. 645(b) 


to  indicate  that  an  RPCH  that  wishes  to 
enter  into  swing-bed  agreements  must 
meet  the  same  SNF  requirements  as  a 
swing-bed  hospital,  as  listed  at 
§  482.66(b)  except  that  they  are  not 
required  to  have  a  professional  activities 
director  (see  following  response  and 
comment).  A  swing-bed  RPCH  must  also 
comply  with  the  nutrition  requirement 
for  SNFs  (§483.25(i))  and  must  provide 
a  comprehensive  assessment  and  care 
plans  for  patients  who  receive  SNF  care 
at  the  RPCH  for  more  than  14 
consecutive  days  (§  483.20  (b)  and  (d)). 
Comment:  It  generally  is  appropriate 
to  require  RPCHs  to  meet  the  activities 
standard  that  applies  to  SNFs 
(§483.15(1)).  However,  the  requirement 
In  proposed  §485. 645(b)(5)  should  be 
modified  so  that  RPCHs  are  not  required 
to  have  a  full-time  professional 
activities  director.  Because  they  are 
hkely  to  have  limited  resources,  RPCHs 
should  be  allowed  to  meet  this 
reouirement  by  designating  an 
individual  on  the  facility  staff  (who  may 
also  have  other  responsibilities)  as  the 
activities  director  and  allowing  him  or 
her  to  serve  as  activities  director  with 
consultation  from  a  therapeutic 
recreation  specialist,  occupational 
therapist,  or  other  professional  with 
experience  or  education  in  recreational 
therapy. 

Response:  Although  the  regulations  at 
§  483.15(f)  do  not  specify  that  the 
activities  director  must  serve  on  a  full- 
time  basis,  we  agree  that  it  would  be 
appropriate  to  permit  a  facility 
designated  as  an  RPCH  to  provide  an 
activities  program  through  consultation 
with  a  professional  activities  director 
rather  than  by  employing  such  an 
individual  directly.  Accordingly,  we 
have  revised  the  patient  activities 
requirement  in  §  485.645(b)  to  specify 
that  the  activities  program  may  either  be 
directed  by  a  qualified  professional 
meeting  the  requirements  of 
§  483.15(f)(2),  or  be  developed  in 
consultation  with  a  professional 
meeting  the  §483. 15(f)  requirements 
and  directed  by  an  individual  with 
education  or  experience  in  conducting 
activities  programs. 

Comment:  Some  commenters  stated 
that,  to  avoid  discouraging  facilities 
bom  participation  as  RPCHs,  RPCHs 
should  not  be  required  to  meet  any  SNF 
conditions  of  participation  beyond  those 
which  swing-bed  hospitals  must  meet. 
One  commenter  recommended, 
however,  that  if  RPCHs  with  swing  beds 
are  required  to  meet  additional  staffing 
requirements,  there  should  be  an  added 
payment  to  facilities  for  the  extra  costs. 

Response:  In  general,  we  agree  that 
swing-bed  fadhties  should  meet  the 
same  SNF  reqmrements  whether  they 


are  hospitals  or  RPCHs,  and  the 
requirements  in  §  485.645(b)  (for  an 
RPCH)  parallel  those  in  §  482.66(b)  (for 
a  hospital).  However,  a  hospital  also  is 
subject  to  food  and  dietetic  services 
standards  that  are  not  imposed  on  an 
RPCH.  Because  of  this  and  because 
patients  in  swing  beds  may  have  lengths 
of  stay  that  considerably  exceed  the  72- 
hour  time  limit  for  regular  RPCH 
inpatients,  we  beheve  additional  dietary 
standards  are  necessary.  We  are, 
therefore,  reqmring  a  swing-bed  RPCH 
to  meet  the  SNF  nutrition  requirement 
in  §  483.25(i).  We  are  also  concerned 
when  a  resident  must  stay  in  an  RPCH 
swing-bed  for  14  days  or  longer  without 
a  protocol  for  further  systematic 
assessment  or  evaluation  of  the  patient's 
status.  Given  the  severe  staff  shortages 
in  areas  where  an  RPCH  will  exist,  there 
could  be  greater  risks  associated  with 
lengthy  stays  in  an  RPCH  (for  example, 
decubiti  or  diminished  ability  to 
perform  activities  of  daily  hving)  diie  to 
inadequate  rehabilitative  therapy  for 
residents.  Lack  of  nutritional  assessment 
might  also  prolong  recovery  and 
rehabilitation.  WiUiout  this  regular 
assessment,  it  might  also  be  difficult  to 
evaluate  a  resident's  discharge  potential. 
Therefore,  to  avoid  the  possibility  of 
negative  outcomes  that  might  extend 
length  of  stay,  we  have  revised 
§  485.645  to  require  that  an  RPCH  with 
a  swing-bed  agreement  meet  the  SNF 
conditions  of  participation  at  §483.20 
(b),  (d),  and  (e).  The  effect  of  this  change 
is  to  require  an  RPCH  to  perform  a 
comprehensive  assessment  for  each 

[)atient  receiving  an  SNF  level  of  care  no 
ater  than  14  days  after  the  date  on 
which  the  patient  b^an  receiving  an 
SNF  level  of  care.  We  will  also  require 
an  RPCH  to  prepare  a  comprehensive 
care  plan  and  discharge  summary  for  all 
patients  who  remain  in  the  facility  for 
more  than  21  days.  This  will  help 
protect  the  health  and  safety  of  RPCH 
patients  at  an  SNF  level  of  care  by 
ensuring  that  an  RPCH  does  not  keep  a 
patient  beyond  the  point  at  which  it  can 
provide  an  adequate  level  of  care. 

We  will  pay  for  SNF  services  of  a 
swing-bed  RPCH  under  the  same 
payment  methodology  used  for  a  swing- 
bed  hospital,  and  note  that  the 
methodology  does  not  authorize 
additional  payment  for  added  staffing 
costs.  Therefore,  we  did  not  adopt  the 
comment  recommending  that  the 
additional  payment  be  made. 

Comment:  The  final  rule  should 
clarify  whether  beds  used  for  the 
provision  of  intermediate  care  should 
coimt  toward  the  10-bed  hmit.  Another 
commenter  stated  that  the  proposed 
§  485.845(a)  limits  RPCHs  with  swing- 
bed  agreements  to  no  more  than  12 
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beds,  of  which  no  more  than  10  may  be 
used  at  any  time  for  SNF-level  patients. 
The  Bnal  rule  should  make  it  clear  that 
beds  which  are  part  of  a  provider 
certified  separately  from  the  RPCH,  for 
example,  a  hospital  or  SNF,  should  not 
count  toward  these  totals. 

Response:  All  beds  that  are  part  of  the 
RPCH  and  are  available  for  use  in 
treating  RPCH  inpatients  will  count 
toward  the  number  of  bed  limit,  even  if 
they  are  occasionally  used  to  provide  a 
level  of  care  lower  than  SNF  care.  (As 
explained  later,  the  final  rules  will 
allow  RPCHs  with  swing-bed 
agreements  to  have  12  rather  than  10 
inpatient  beds.).  However,  we  agree 
with  the  comment  that  beds  in 
separately  certified  "distinct  part"  SNFs 
and  NFs  should  not  be  included  in 
determining  whether  the  RPCH  meets 
the  hmit  on  number  of  beds  for  a  swing- 
bed  RPCH  and  have  revised  §  485.645 
accordingly. 

Comment:  Commenters  expressed  a 
variety  of  opinions  on  the  proposal  to 
limit  die  overall  number  of  beds  and  the 
number  of  beds  that  could  be  used  for 
the  provision  of  SNF  care  in  an  RPCH. 
One  commenter  stated  that  limits  on 
number  of  beds  for  swing-bed  RPCHs 
are  appropriate.  Another  agreed  with 
this  assessment,  but  recommended  that 
the  RPCH  be  permitted  to  use  its  beds 
for  either  SNF  or  NF  care.  Other 
commenters  opposed  the  proposed 
limits  on  number  of  beds  and  suggested 
the  following  alternatives: 

•  An  RPCH  with  swing-bed  approval 
should  be  allowed  up  to  16  beds  in  all, 
with  10  permitted  to  swing. 

•  Because  limits  on  number  of  beds 
unnecessarily  restrict  facilities' 
flexibility  to  configiue  themselves  as 
acute/long-term  care  providers,  in  order 
tD  adapt  their  levels  of  care  to  short-term 
changes  in  demand,  the  10/12-bed 
Umits  should  be  eliminated  and 
replaced  with  separate  staffing 
requirements  for  different  acute/long- 
term  care  configurations. 

•  No  limit  on  facility  size  should  be 
imposed,  so  that  each  facility  .could  set 
its  own  size  based  on  community  needs. 

•  States  should  be  allowed  to  set  their 
own  standards  for  swing-bed  RPCHs. 

•  RPCHs  operated  as  part  of  facilities 
that  also  have  distinct  part  SNFs  should 
be  allowed  to  retain  all  of  their  swing 
beds,  or  that  RPCHs  which  have  swing 
beds  when  they  make  the  transition  to 
RPCHs  from  hospitals  should  be 
allowed  to  maintain  at  least  the  number 
of  svkrine  beds  they  had  as  hospitals. 

•  In  the  context  of  a  general  principle 
that  RI*CHs  with  swing  beds  should  not 
be  held  to  a  higher  standard  than 
hospitals,  HCFA  should  develop  flexible 
nurse  staffing  levels  for  whatever 


number  of  svdng-beds  an  RPCH  wants 
to  operate,  rather  than  limiting  the 
number  of  swing-beds  a  facility  may 
have.  Flexible  standards  should  be 
developed  for  sizes  up  to  a  limit  of  30 
beds. 

Response:  We  considered  the 
suggestion  that  the  RPCH  be  allowed  to 
use  its  swing  beds  for  either  SNF  or  NF 
care.  However,  we  note  that  the 
statutory  model  for  the  development  of 
swing-bed  agreements  is  section  1883  of 
the  Act,  which  authorizes  the  Secretary 
to  enter  into  agreements  for  the 
provision  of  services  that,  if  furnished 
by  an  SNF,  would  constitute  extended 
care  services.  There  is  no  authority  in 
that  section  or  elsewhere  in  the  Social 
Security  Act  to  enter  into  such 
agreements  for  the  provision  of  NF  or 
other  types  of  care.  Because  of  this,  we 
did  not  adopt  this  recommendation. 

We  also  considered  the  suggestion 
that  the  RPCH  be  allowed  to  maintain 
up  to  16  beds,  with  up  to  10  permitted 
to  swing.  We  note,  however,  that  this 
would  allow  an  RPCH  to  provide 
inpatient  care  with  a  substantially  larger 
number  of  beds  than  the  number 
envisioned  in  the  RPCH  legislation,  and 
because  of  this  we  did  not  adopt  this 
comment. 

We  also  considered  the 
recommendations  that  no  specific  limit 
be  set  on  number  of  beds,  but  that  either 
the  individual  facilities  or  the  States  be 
allowed  to  regulate  the  number  of  beds. 
We  do  not  agree  that  limits  on  number 
of  beds  are  arbitrary,  and  did  not  adopt 
the  recommendation  that  hmit  on 
number  of  beds  be  allowed  to  vary 
according  to  facility  or  State  preference 
because  this  could  lead  to  highly 
diverse  types  of  faciUties,  some  of 
which  might  furnish  much  less  RPCH 
care  than  SNF  care.  We  believe  it  would 
be  inappropriate  to  allow  such  wide 
variations  in  the  types  of  facilities 
certified  as  an  RPCH,  and  that  the  use 
of  Umits  on  number  of  beds  will  help 
limit  RPCH  status  to  faciUties  having  the 
delivery  of  RPCH  services  as  their 
primary  focus.  Thus,  we  did  not  adopt 
these  comments. 

An  RPCH  that  envisions  a  substantial 
and  continuing  need  for  SNF-level 
services  in  its  community  will  be 
eligible  to  set  up  a  distinct-part  SNF.  We 
also  looked  into  the  feasibility  of  setting 
up  more  detailed  staffing  standards  that 
would  relate  to  the  number  of  swing 
beds  in  the  facility.  While  we  believe 
that  this  approach  is  reasonable  in 
concept,  we  do  not  now  have  the 
information  needed  to  estabUsh 
objective  standards  for  the  staffing 
levels  appropriate  to  each  number  of 
beds.  Therefore,  we  did  not  adopt  the 
comments  recommending  that  number 


of  beds  be  allowed  to  vary  in  proportion 
to  staffing  levels. 

We  also  did  not  adopt  the 
recommendation  that  the  number  of 
swing-beds  allowed  be  the  number  the 
facility  operated  when  it  functioned  as 
a  hospital.  First,  this  approach  makes  no 
provision  for  a  RPCH  tiiat  did  not  have 
swing  beds  when  it  functioned  as  a 
hospital,  and  thus  would  not  allow  us 
to  set  a  standard  on  number  of  beds  for 
such  a  faciUty.  Moreover,  community 
needs  for  SNF  care  may  vary  over  time, 
based  on  such  factors  as  population 
shifts  or  the  opening  or  closing  of  other 
faciUties  in  the  area.  It  is  almost 
unavoidable  that  limits  based  on  prior 
needs  would  become  obsolete  in  time. 

Although  different  in  their  details, 
many  commenters'  recommendations 
were  similar  in  that  they  involved 
greater  flexibiUty  for  RPCHs  in  using 
their  beds  for  either  RPCH  or  SNF  level 
inpatient  care.  In  response  to  these 
recommendations,  we  have  revised 
§485.645  of  these  final  rules  to  permit 
RPCHs  with  swing-bed  agreements  to 
use  each  of  the  12  inpatient  beds  which 
they  would  be  allowed  to  have  for  either 
RPCH  or  SNF  care. 

In  making  this  decision,  we 
considered  section  1883.  the  section  of 
the  Act  which  authorizes  the  use  of 
swing  beds  for  rural  hospitals.  This 
section  clearly  intends  that  all  the 
hospitals'  beds  be  capable  of  being  used 
interchangeably.  We  also  looked  at  the 
language  in  the  RPCH  statute.  There  is 
a  provision  in  section  1820(f)(3)  that 
indicates  that  nothing  in  the  statute 
should  be  construed  to  prohibit  a  State 
from  designating  as  an  RPCH  a  hospital 
with  a  swing  bed  agreement  in  effect. 
The  title  of  this  section,  however,  is 
"Permitting  Rural  Primary  Care 
Hospitals  To  Maintain  Swing  Beds."  We 
beUeve  that  this  is  a  clear  indication 
that  the  Congress  intended  RPCHs  to  be 
considered  hospitals  for  purposes  of  the 
swing  bed  provisions.  As  a  result,  we 
believe  that  permitting  the  unrestricted 
use  of  swing  beds  by  an  RPCH  is 
appropriate. 

Comment:  Several  commenters  stated 
that,  in  the  competition  between 
hospitals  and  nursing  homes  for  a  share 
of  the  long-term  care  market,  nursing 
homes  use  certificate  of  need  (CON) 
requirements  as  a  barrier  to  access  for 
hospitals.  To  prevent  this,  the 
regulations  should  be  revised  to  allow 
RPCHs  to  replace  beds  which  were 
previously  licensed  as  hospital  beds 
with  swing  beds  without  CON  approval. 

Response:  Although  we  understand 
the  commenter's  concern  that  CON 
requirements  not  be  used  to  give  a 
nursing  home  an  unfair  advantage  over 
a  hospital  in  obtaining  licensing  for 
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long-tenn  care  beds,  we  have  no 
authority  to  waive  the  CON 
requirements  imposed  by  a  State.  We  do 
not  accept  the  conunenter's  assumption 
that  the  objective  of  CON  review  is  to 
give  one  class  of  facility  a  competitive 
advantage  over  another  rather  than  to 
assess  community  needs  for  care. 
Therefore,  we  did  not  make  any  changes 
in  the  regulations  based  on  this 
comment. 

Comment:  One  comraenter  asked 
whether  patients  could  be  admitted  to 
an  RPCH  swing  bed  for  SNF  care 
directly,  without  first  having  been 
admitted  as  an  inpatient  for  RPCH  care. 

Response:  Such  admissions  are  not 
prohibited  by  these  regulations,  but 
would  not  be  covered  under  Medicare 
tuiless  the  3-day  prior  hospital  or  RPCH 
stay  requirement  (§  409.30)  is  met. 

Comment:  Because  there  is  often  little 
difference  in  level  of  care  between 
inpatient  RPCH  care  and  SNF  level  care 
for  certain  illnesses,  such  as  pneumonia 
or  gastroenteritis,  HCFA  should  review 
the  pajTnent  levels  for  each  tj'pe  of  care 
in  an  attempt  to  bring  them  closer 
together. 

nesponse:  We  agree  that  there  are 
some  similarities  between  low-intensity 
RPCH  care  and  SNF  level  care  for  the 
same  illness.  The  same  comparison 
could  be  made  for  a  swing-bed  hospital. 
However,  the  payment  level  for  SNF- 
level  care  in  a  swing-bed  hospital  is 
established  by  law  and  we  do  not 
beheve  waiver  of  that  provision  of  the 
law  is  necessary  to  conduct  the  RPCH 
program.  We  also  believe  it  is  more 
important  to  assure  that  payment  levels 
for  SNF  care  in  an  RPCH  are  comparable 
to  the  payment  levels  for  SNF  care  in  a 
swing-bed  hospital,  to  prevent  an 
inappropriate  financial  Incentive  to 
promote  care  in  any  one  setting. 
Therefore,  we  did  not  make  any  changes 
in  the  regulations  based  on  this 
comment. 

Comment:  To  allow  more  flexibility  in 
the  provision  of  care,  RPCKs  should  be 
allowed  up  to  10  swing  beds,  which 
could  be  used  for  either  SNF  or  NF-level 
care. 

Response:  We  agree  and  have  revised 
the  regulation  to  make  it  clear  that  when 
we  approve  an  RPCH  with  swing  beds 
(up  to  12  total  beds),  the  facility  has 
complete  flexibility  to  use  those  beds 
interchangeably  for  RPCH  or  SNF  care. 
As  noted  previously,  some  RPCHs  may 
use  their  beds  to  furnish  a  level  of  care 
not  covered  imder  Medicare.  However, 
swing-bed  agreements  specify  that  the 
facility  is  entering  into  the  agreement 
for  the  purpose  of  pro\'iding  extended 
care  services  covered  under  Medicare.  A 
facility  which  routinely  used  its 
facibties  for  noncovered  levels  of  care 


would  not  be  in  compliance  with  its 
swing-bed  agreement. 

Comment:  The  RPCH  that  wants  to 
enter  into  a  SMrlng-bed  agreement  should 
be  limited  to  its  licensed  hospital  bed 
capacity  on  the  date  it  begins 
functioning  as  an  RPCH  and  limited  to 
an  average  daily  census  of  six  hospital 
patients.  It  should  be  required  to  have 
at  least  two  beds  occupied  by  or  held  for 
hospital  patients  at  all  times. 

Response:  For  the  reasons  explained 
earlier  in  this  preamble,  we  have 
decided  not  to  allow  an  RPCH  to  have 
more  than  12  beds  when  it  has  swing 
beds,  and  therefore  would  not  use  a 
facility's  average  daily  census  as  a  proxy 
for  number  of  beds.  Section 
1820(i)(2)(B)  of  the  Act  permits  the 
Secretary  to  designate  as  an  RPCH  a 
hospital  which  would  not  be  eligible  for 
designation  by  a  State  by  virtue  of 
having  more  than  six  beds.  As  discussed 
elsewhere  in  this  preamble,  it  is  this 
authority  that  we  are  using  to  designate 
as  RPCHs  swing-bed  facilities  with  up  to 
12  beds.  We  believe  that  many  RPCH 
facilities  will  be  Ukely  to  staff  with  a 
single  nurse  when  they  have  inpatients, 
and  we  established  this  bed  limitation 
because  we  believe  that  it  is  necessary 
in  this  rule  to  balance  the  need  for  an 
RPCH  to  have  the  option  to  provide 
some  long-terra  care  services  with  the 
thrust  of  the  1987  nursing  home  reform 
scheme  adopted  under  the  Omnibus 
Reconciliation  Act  of  1987.  Under  the 
OBRA  87  provisions  (currently  reflected 
in  regulations  at  42  CFR  part  483). 
nursing  facilities  are  subject  to  a  vnde 
range  of  requirements.  We  believe  that 
an  RPCH  which  identifies  a  significant 
demand  for  SNF  services  would 
appropriately  provide  them  by 
establishing  a  distinct-part  SNF  which 
meets  the  OBRA  87  requirements. 
Therefore,  we  did  not  adopt  either  of 
these  comments.  However,  as  uuied,  the 
final  rule  will  not  restrict  the  use  of 
these  beds  either  to  RPCH  or  SNF  care. 

PRO  Review  of  RPCH  Services 
(3489.20(e)) 

Comment:  The  provisions  of  the 
regulations  dealing  with  PRO  review  are 
unnecessarily  vague  and  do  not  address 
the  following  important  issues: 

•  Will  the  PROS  review  the  diagnosis 
and  treatment  provided  by  mid-level 
practitioners,  or  only  that  of  physicians? 

•  Are  only  inpatient  services 
reviewed  or  will  outpatient  care  be 
reviewed  as  well? 

•  Because  RPCHs  provide  a  different 
scope  of  service  from  other  facilities, 
will  PROs  develop  a  separate  set  of 
review  criteria  for  them? 

•  Will  HCFA  renegotiate  the  PRO 
scope  of  work  to  Include  RPCH  review? 


•  Are  the  responsibilities  of  RPCHs 
with  respect  to  PRO  review  (such  as 
photocopying,  providing  access  to 
records)  the  same  for  RPCHs  as  for 
hospitals,  and  what  is  the  legal 
authority  for  imposing  these 
responsibilities  on  RTCHs? 

Response:  The  responses  to  this 
commenter's  questions  are  as  follows. 

In  response  to  the  question 
concerning  the  types  of  practitioners 
whose  work  is  reviewed,  the  PRO  wll 
review  the  care  provided  by  all  levels  of 
practitioners,  including  mid-level 
practitioners.  The  review  will  be 
conducted  to  ensiue  that  the  care  is 
medically  necessary,  that  the  RPCH 
level  of  care  is  the  appropriate  level  of 
care  for  the  patient,  that  the  care  meets 
acceptable  standards  of  quality,  and  that 
the  patient's  diagnosis  or  diagnoses  are 
supported  by  documentation  in  the 
patient's  medical  record. 

In  response  to  the  question  regarding 
the  type  of  care  to  be  reviewed 
(inpatient  only  or  both  inpatient  and 
outpatient),  review  will  be  conducted 
for  both  inpatient  and  outpatient 
services  which  are  covered  under 
Medicare.  As  is  the  case  for  hospital 
services,  review  will  not  be  conducted 
for  types  of  services  that  are  not  covered 
under  Medicare. 

Regarding  the  issue  of  whether  a 
separate  set  of  review  criteria  for  PROs 
will  be  developed,  we  believe  that 
separate  PRO  review  criteria  are  needed. 
We  have  initiated  a  process  to  develop 
these  criteria  and  will  issue  them  to  the 
PROs  as  soon  as  possible  after 
publication  of  these  regulations.  These 
criteria  should  reflect  the  special 
characteristics  of  the  RPCH  patient  and 
provider  and  should  address,  at  a 
minimum,  the  issues  of  quahty  of  care, 
medical  necessity  of  admissions, 
appropriateness  of  the  level  of  care 
provided,  adequacy  of  the  preliminary 
workup,  diagnosis,  treatments,  and 
discharge  planning,  in  view  of  the 
presenting  symptoms,  and  whether  it 
was  reasonable  to  treat  the  patient  at  the 
RPCH,  in  terms  of  whether  the  patient 
had  a  medical  ccmdition  of  such  acuity 
or  of  such  an  unstable  nature  that  the 
risk  of  transporting  the  patient  to  the 
nearest  fadUty  with  the  resotuces  to 
treat  the  patient  would  be  outweighed 
by  the  patient's  need  for  those 
resources.  Since  the  EACH  program  is 
new,  we  will  also  provide  educational 
opportunities  to  promote  collaborative 
relationships  between  the  PRO  and  the 
provider  community. 

Regarding  the  question  of  whether 
HCFA  will  renegotiate  the  PRO  scope  of 
work  to  include  PRO  review,  HCFA  will 
issue  a  Directed  Change  Order  to 
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existing  contracts  for  affected  PROs  to 
include  RPCH  review. 

In  relation  to  photocopying  and 
access  to  records,  the  responsibility  of 
the  RPCH  is  the  same  as  that  of  a 
hospital.  The  statutory  authority  for  the 
requirement  that  RPQls  enter  into 
agreements  with  PROs  is  located  at 
section  1866(a)(l)(F)(ii)  of  the  Act. 

Comment:  Because  of  inherent 
differences  between  hospitals  and 
RPCHs.  S  485.641  should  be  revised  by 
adding  language  similar  to  that  in 
section  H  54(a)(6)(A)  of  the  Act  and  42 
CFR  466.100  to  ensiue  that  the  review 
standards  PROs  use  are  relevant  to  the 
types  of  services  RPCHs  furnish. 

Response:  We  do  not  believe  it  is 
necessary  to  add  this  language  since  the 
PROs  are  already  required  to  follow  the 
review  standards  in  section 
1154(a)(6)(A)  of  the  Act  which  address 
differing,  but  acceptable,  modes  of 
treatment  and  methods  of  organizing 
and  delivering  care. 

Comment:  One  view  was  that  States 
could  have  greater  flexibility  in 
designating  facilities  as  RPCHs  if  the 
PRO  were  required  to  review  in  advance 
the  proposed  admissions  to  EACHs  from 
RPCHs.  The  commenter  believes  this 
would  delay  delivery  of  EACH  services 
and  convert  RPCHs  to  little  more  than 
remote  waiting  rooms  for  EACHs.  The 
commenter  believes  review  of  EACH 
admissions  should  be  done  by  non-PRO 
physicians. 

Response:  We  agree  that  the  PRO 
should  not  be  required  to  review  in 
advance  proposed  admissions  to  EACHs 
from  RPCHs.  as  we  do  not  want  to 
restrict  or  burden  inordinately  the 
routine  admission  procedure  for  RPCHs 
and  their  patient  population.  We 
disagree  with  the  suggestion  that  EACH 
admission  review  be  done  by  non-PRO 
physicians.  This  recommendation  is  not 
consistent  with  the  requirement  that  all 
Medicare  participating  hospitals  have 
contractual  arrangements  with  the  PROs 
in  their  areas  to  review  the  admissions. 
quality,  appropriateness,  and  diagnostic 
information  related  to  inpatient  services 
covered  by  Medicare.  Therefore,  we  did 
not  adopt  the  recommendation. 

IV.  Provisions  of  the  Final  Regulations 

For  the  most  part,  the  final  rule 
incorporates  the  provisions  of  the 
October  25, 1991  proposed  rule.  We 
have  made  various  technical  and 
conforming  changes.  For  reasons 
explained  in  the  responses  to  public 
comments,  the  final  rule  differs  from  the 
proposed  rule  in  the  following  ways: 

•  In  §  409.20,  we  clarify  in  paragraph 
(a)  that  a  hospital  or  RPCH  must  be 
participating  in  Medicare  in  order  for 


posthospital  SNF  care  to  be  a  covered 
service. 

•  We  clarify  in  $  409.30(a)  that  •  72- 
hour  stay  in  an  RPCH  can  qualify  a 
beneficiary  for  posthospital  extended 
care.  This  change  is  necessary  to 
coordinate  section  1861(1)  with  section 
1820  of  the  Act. 

•  In  S  409.60(a).  we  specify  that  a 
benefit  period  begins  when  a  beneficiary 
is  admitted  to  an  RPCH. 

•  In  $  410.3(a)(1)  to  accommodate  a 
revision  in  the  CFR  (57  FR  33878, 
published  July  31. 1992).  we  add 
federally  qualified  health  center  services 
as  a  covered  service  under  medical  and 
other  health  services. 

•  In  §410.28  in  paragraph  {a)(3),  we 
do  not  include  the  reference  to  Inpatient 
RPCH  services  that  was  inadvertently 
shown  in  the  proposed  rule. 

•  In  $  410.152  we  clarify  the  payment 
provisions  applicable  to  RPCH  services. 

•  In§§41l.l5(m)(2)(v)and 
489.20(d)(5),  in  the  list  of  services  that 
are  excluded  from  rebundling.  we 
change  the  reference  from  certified 
registered  nurse  anesthetist  to 
anesthetist  as  defined  in  §  410.69  in 
accordance  with  Federal  Register 
publication  57  FR  33878.  published  July 
31. 1992.  Also,  for  clarity,  we  move  the 
undesignated  parenthetical  expression 
from  the  end  of  paragraph  (m)  and  add 
it  as  a  last  sentence  to  paragraph  (m)(l). 

•  In  §  412.90.  we  redesignate  the 
proposed  paragraph  (i)  as  paragraph  (j) 
to  accommodate  the  recent  addition  of 
a  new  paragraph  (i)  (57  FR  39746. 
published  September  1. 1992). 

•  In  §§  412.109(c)  and  485.610(a)(3). 
we  specify  that  a  hospital  reclassified 
from  rural  to  urban  by  HCFA  or  the 
Geographic  Qassification  Review  Board 
will  continue  to  be  considered  rural  for 
purposes  of  these  regulations  if  the 
reclassification  affects  only  the  wage 
index.  If  HCFA  or  the  Board  action 
affects  the  standardized  amount,  either 
separately  or  in  conjunction  with  the 
wage  index,  the  hospital  will  be 
considered  iirban  under  these 
regulations.  We  further  state  that  a 
hospital  that  has  been  redesignated  to 
an  urban  area  under  §  412.232  is  not 
considered  "rural"  for  piuposes  of 
EACH  or  RPCH  designation. 

•  In  S412.109(dJ.  we  specify  that 
HCFA  would  not  grant  an  adjustment  to 
an  EACHs  hospital-specific  rate  unless 
the  hospital's  inpatient  operating  costs 
per  discharge  exceed  its  hospital- 
specific  rate. 

•  In  §413.1.  we  add  RPCHs  to  the  list 
of  providers  subject  to  the  Medicare 
payment  regulations  In  this  part  for 
services  furnished  to  beneficiaries. 

•  A  conforming  change  is  made  to 
§413.13  by  adding  a  new  paragraph 


(c)(2)(iv)  to  provide  an  exclusion  from 
the  LCC  provision  in  determining 
payment  for  inpatient  RPCH  ser\ices. 
and  for  outpatient  RPCH  services  that 
are  paid  under  the  all  inclusive  rate 
method. 

•  We  are  re\'ising  §  413.70(a)(1)  to 
stipulate  that  the  per  diem  cost  paid  to 
an  RPCH  for  inpatient  services  during 
its  first  12-month  cost  reporting  period 
is  based  on  the  RPCH's  reasonable  costs, 
without  application  of  the  lower  of 
reasonable  cost  or  customary  charge 
limitation  (§413.13). 

•  In  §  413.70(b)(1)  we  now  permit  the 
RPCH,  once  it  makes  an  election  to  have 
outpatient  services  paid  under  one  of 
the  outpatient  methods,  to  change  its 
election  annually.  The  RPCH  must  make 
its  election  in  writing  before  the 
beginning  of  the  cost  reporting  period 
for  which  the  election  is  made. 

Although  we  are  not  changing  the 
wording  of  the  regulation  text,  we 
would  like  to  clarify  that  under  the 
"cost-based  RPCH  payment  plus 
professional  services"  method  described 
in  §  413.70(b)(2)(i).  payment  for  RPCH 
services  is  the  same  as  Medicare 
payments  for  outpatient  services 
furnished  by  any  hospital  (for  example, 
the  blended  payment  methods  for 
approved  ambulatory  surgical  center 
procedures,  radiology  and  other 
diagnostic  services;  fee  schedule 
payment  for  clinical  diagnostic 
laboratory  services,  orthotics,  and 
prosthetics;  and  payment  based  on  the 
LCC  for  clinic  visits,  chemotherapy). 

For  payment  purposes,  we  make 
RPCHs  subject  to  the  same  rules  for 
payment  of  professional  services  as 
hospital.  We  also  define  professional 
medical  services  to  mean  those  services 
provided  by  a  physician  or  other 
professional  (for  example,  a  physician 
assistant,  an  anesthetist,  and  a  nurse 
practitioner)  that  could  be  billed 
separately  to  a  carrier  under  Medicare. 

•  In  §413.70(b)(3)  we  stipulate  that 
under  the  "all  inclusive  rate"  method 
the  rate  per  visit  is  based  on  reasonabln 
costs,  without  application  of  the  LCC 
limitation. 

•  In  §  440.170  we  clarify  the  language 
creating  RPCH  services  as  an  optional 
Medicaid  benefit  and  specify  that 
inpatient  RPCH  services  do  not  include 
SNF  or  nursing  facility  (NF)  services 
furnished  by  an  RPCH  with  swing-bed 
approval. 

•  We  have  redesignated  the  definition 
section  ftt)m  §  485.603  to  §  485.602  and 
located  the  criteria  for  a  rural  health 
network.  Incorrectly  included  with  the 
definitions  in  §  485.603.  The  criteria  are 
unchanged. 

•  In  §485.604  in  response  to  public 
comments,  we  add  a  description  of  the 
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qualifications  for  CNS  as  a  new 
paragraph  (a).  The  C3MS  may  perform  the 
same  duties  as  a  physician  assistant  or 
nurse  practitioner.  Existing  paragraphs 
(a)  and  (b)  have  been  redesignated  (d) 
and  (c),  respectively. 

•  In  §  485.612.  we  redesignate 
paragraph  (b)  as  (c)  and  add  a  new 
paragraph  (b)  giving  the  States  the 
discretion  to  determine  the  forms, 
content,  and  timing  of  the  necessary 
RPCH  application.  Further,  a  State  has 
the  authority  to  deem  an  other  wise 
eligible  facility  to  have  applied  timely  if 
it  closed  within  the  12-month  period 
ending  on  the  date  on  which  the 
application  for  RPCH  designation  is  first 
made  available  to  interested  facilities. 

•  In  §  485.614.  under  the  exceptions 
for  termination  of  inpatient  care  services 
in  paragraph  (b),  we  now  state  that  an 
RPCH  with  a  swing-bed  agreement 
provides  inpatient  RPCH  care  and. 
under  the  agreement,  posthospital 
extended  care. 

•  In  §  485.618.  we  redesignate  the 
existing  paragraph  (c)  on  personnel 
standards  as  paragraph  (d)  and  add  a 
new  paragraph  (c)  requiring  the  RPCH  to 
provide  the  blood  and  blood  banking 
services  needed  to  deal  with  emergency 
cases.  The  blood  storage  facilities  must 
be  imder  the  control  and  supervision  of 
a  pathologist  or  other  qualified  doctor  of 
medicine  or  osteopathy.  The  services 
may  be  furnished  either  directly  or 
under  arrangement.  The  standard  for 
coordination  of  emergency  response 
systems  in  paragraph  (e)  is  revised  to 
remove  the  provisions  allowing  EMTs  to 
perform  telephone  triage  in 
emergencies,  and  to  limit  performance 
of  this  function  to  doctors  of  medicine 
or  osteopathy. 

•  In  §  485.620.  we  change  the  heading 
of  the  section  and  paragraph  (a)  to  refer 
to  "number  of  beds"  instead  of  "bed 
size."  We  also  delete  the  reference  to  a 
patient  receiving  posthospital  SNF  care 
under  the  length-of-stay  requirement  at 
the  end  of  paragraph  (b)  since  this  is 
technically  a  discharge  from  the  RPCH. 

•  In  §  485.623(c)(4y.  we  are  deleting 
the  requirement  that  RPCHs  place  exit 
signs  in  appropriate  locations.  RPCHs 
are  required  by  §  485.623(d)(1)  of  the 
regulations  to  meet  the  Life  Safety  Code, 
and  section,  12-2.10  of  the  Code  requires 
the  use  of  exit  signs.  We  believe  that  a 

it  is  neither  necessary  nor  desirable  to 
include  in  the  regulations  a  provision 
which  duplicates  a  Code  requirement. 

•  In  §  485.623(c)(4).  we  add  the 
requirement  that  RPCHs  maintain 
emergency  fuel  as  well  as  water 
supplies.  This  requirement  was  not 
included  in  the  proposed  rule,  but  it 
parallels  the  requirement  for  emergency 
gas  supplies  in  the  hospital  conditions 


of  participation  at  42  CFR  482.41(a)(2). 
and  is  necessary  to  patient  health  and 
safety.  Since  any  fecility  seeking 
designation  as  an  RPCH  must  first 
comply  with  (or  previously  have 
complied  with)  the  requirement  in 
§  482.41(a)(2)  for  hospitals,  we  do  not 
expect  RPCHs  to  have  difficulty  in 
meeting  this  requirement. 

•  In  §485.627,  we  are  adding  the 
standard  that  RPCHs  have  either  an 
organized  governing  body  or  a  single 
individual  with  full  legal  responsibility 
for  determining,  implementing  and 
monitoring  policies  governing  the 
RPCH's  total  operation  and  for  ensuring 
that  those  policies  are  administered  so 
as  to  provide  quality  health  care  in  a 
safe  environment.  This  standard  was  not 
included  in  the  proposed  rule,  but  is 
being  included  because  it  is  necessary  to 
ensure  proper  accountability  for 
protection  of  patient  health  and  safety. 

•  We  are  revising  §  485.631  to  specify 
that  an  RPCH  staffed  by  one  or  more 
M.D.s  or  D.O.s  may  also  have  mid-level 
practitioners  on  staff  but  is  not  required 
to  do  so.  and  CNSs  are  allowed  the  same 
range  of  responsibilities  and  functions 
as  NPs  and  PAs.  if  this  is  consistent 
with  State  law. 

•  In  §  485.635  we  give  CNSs  the  same 
responsibilities  and  functions  as  NPs 
and  PAs  with  regard  to  development  of 
patient  care  policies.  Under  the 
laboratory  services  listed  in 

§  485.635(b).  we  remove  primary  culture 
inoculations  bom  the  list  of  laboratory 
services  in  paragraph  (b)(2)(viii).  The 
CUA  laboratory  test  categorization  list 
published  in  the  Federal  Register  on 
July  8. 1992  (57  FR  30362)  characterized 
this  service  as  not  being  a  test.  Rather, 
this  procedure  is  a  collection  of  a 
specimen,  which  is  a  general  diagnostic 
and  therapeutic  service.  Therefore,  we 
are  adding  specimen  collection  to  the 
list  of  diagnostic  and  therapeutic 
services  shown  in  paragraph  (b)(1)  of 
this  section.  We  revise  the  requirement 
for  arterial  blood  gas  testing  to  include 
an  option  to  use  oximetry  testing  to 
meet  the  requirement.  We  also  specify 
that  food  services  for  RPCH  inpatients 
may  be  provided  under  arrangements,  as 
well  as  directly  by  employees  of  the 
RPCH.  We  make  the  RPCH  responsible 
for  the  quality  of  contracted  services 
(those  obtained  under  arrangements)  to 
the  same  extent  as  if  they  were 
furnished  directly.  We  state  that  PAs 
can  review  nursing  care  plans  for  RPCH 
inpatients,  when  this  is  consistent  with 
State  scope  of  practice  laws. 

•  In  S  485.638,  we  revised  paragraph 
(c)  to  state  that  clinical  recoros  may  be- 
retained  beyond  the  mandatory  6  years 
if  they  are  needed  in  any  pending 
proceiading. 


•  In  8  485.641.  we  make  CNS.  like 
NPs  and  PAs,  subject  to  an  evaluation 
of  quality  and  appropriateness  of  the 
diagnosis  and  treatment  they  provide. 

•  In  §  485.645.  we  are  revising 
paragraph  (a)(1)  to  permit  RPCHs  with 
swing-bed  agreements  to  use  each  of  the 
12  inpatient  beds  that  they  would  be 
allowed  to  have  for  either  RPCH  or  SNF 
care.  We  clarify  that  beds  In  separately 
certified  distinct-part  SNFs  or  NFs  do 
not  count  toward  the  bed  count  of  a 
swing-bed  RPCH.  We  remove  the 
requirement  that  the  RPCH  be  granted  a 
certificate  of  need  for  long-term  care 
services  from  the  State  health  planning 
and  development  agency.  The  statute 
implementing  this  requirement  was 
repealed  January  1, 1987.  We  require  a 
swing-bed  RPCH  to  meet  the  same  SNF 
requirements  as  a  swing-bed  hospital 

(§  482.66(b))  except  that  it  is  not 
required  to  employ  a  professional 
activities  director,  but  may  obtain  the 
services  of  the  director  on  a  consulting 
basis.  We  specify  a  swing-bed  RPCH 
must  perform  a  comprehensive 
assessment  of  SNF-level  patients  kept 
longer  than  14  days  and  to  develop  care 
plans  and  do  discharge  planning  ror 
patients  kept  at  this  level  for  more  than 
21  days. 

•  In  §  489.20,  we  clarify  that  an  RPCH 
furnishing  inpatient  RPCH  services 
must  maintain  an  agreement  with  a  PRO 
for  review  of  the  services  that  the  RPCH 
furnishes. 

•  We  are  amending  part  498 
concerning  appeals  procedures  for 
determinations  that  affect  participation 
in  the  Medicare  program.  Specifically, 
in  §  498.2,  we  are  adding  RPCH  to  the 
definition  of  "Provider."  By  including 
an  RPCH  in  the  definition  of  provider  in 
section  1861(u)  of  the  Act,  the  statute 
accorded  full  provider  status  to  an 
RPCH  under  the  Medicare  program. 
Thus,  an  RPCH  is  entitled  to  a  hearing 
and  judicial  review  of  the  hearing  if 
dissatisfied  with  a  determination 
described  in  section  1866(b)(2)  of  the 
Act  that  gives  the  Secretary  the 
authority  to  refuse  participation  in 
Medicare  to  a  provider  failing  to  meet 
certain  conditions. 

V.  Collection  of  Information 
Requirements 

Final  regulations  at  §§485.602, 
485.623(d)(4),  485.635(a),  (c).  and  (d). 
485.638.  and  485.641(b)(5)(iii)  contain 
information  collection  requirements  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  Specifically,  a 
hospital  that  wishes  to  be  designated  as 
an  EACH  must  furnish  certain 
information  regarding  its  agreements 
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with  RPCH«  and  an  RPCH  must  submit 
an  application  when  seeking  RPCH 
designation.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  be  10  hours  per  EACH  for 
the  hospital's  first  year  of  operation  as 
an  EL\CH.  and  2  hours  for  each  later 
year.  Public  reporting  burden  for  this 
collection  of  information  for  an  RPCH  is 
estimated  to  be  67  hours  per  year  for  the 
facility's  first  year  as  an  RPCH.  and  57 
hours  for  each  later  year.  A  notice  will 
be  published  in  the  Federal  Register 
after  approval  Is  obtained.  Organizations 
and  individuals  desiring  to  submit 
comments  on  the  information  collection 
and  recordkeeping  requirements  should 
direct  them  to:  Allison  Herron  Eydt. 
HCFA  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503. 

VI.  Regulatory  Impact  Statement  and 
Flexibility  Analysis 

A.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.O.  12291 
criteria  for  a  "major  rule";  that  is,  that 
would  likely  result  In — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  and 
publish  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  this  final  rule  would  not 
have  a  significant  economic  impact  on 
B  substantial  number  of  small  entities. 
For  purposes  of  the  RFA,  we  consider 
ell  hospitals  and  suppliers  of  medical 
services  to  be  small  entities.  States  and 
individuals  are  not  considered  small 
entities  under  the  RFA. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  flexibility  analysis  for  any 
final  rule  that  may  have  a  significant 
Impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
en  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
or  purposes  of  section  1 102(b)  of  the 


Act.  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

As  stated  in  the  initial  impact 
analysis,  this  final  rule  would  not  meet 
the  $100  million  criterion,  nor  do  we 
believe  it  meets  the  other  E.O.  12291 
criteria.  Therefore,  this  final  rule  is  not 
a  major  rule  under  E.O.  12291,  and  an 
initial  regulatory  impact  analysis  is  not 
required. 

We  are  preparing  a  regulatory 
flexibility  analysis  because  we  believe 
some  rural  hospitals  would  be 
significantly  affected  by  this  final  rule. 
The  following  discussion  describes  the 
anticipated  impact  on  providers  and 
rural  hospitals. 

B.  Objectives  of  Final  Regulations 

The  objective  of  the  final  regulations, 
like  that  of  the  legislation  on  which  they 
are  based,  is  to  enhance  the  availability 
of  outpatient  and  emergency  care  for 
Medicare  patients  in  rxiral  areas  where 
maintenance  of  a  full-service  hospital  is 
not  financially  feasible.  The  regulations 
would  do  this  by  providing  criteria  for 
the  designation  of  certain  facilities  as 
RPCHs  and  by  restating  the  legislative 
provisions  which  require  the 
designation  of  hospitals  as  EACHs  if 
they  meet  certain  criteria  governing 
location  and  number  of  beds,  and  agree 
to  provide  essential  emergency  and 
medical  backup  services  for  RPCHs.  The 
regulations  also  are  intended  to  ensure 
that  the  services  furnished  in  RPCHs  are 
of  acceptable  quality  and  do  not 
endanger  patient  health  and  safety. 
(Since  EACHs  are  hospitals.  EACH 
services  are  subject  to  the  health  and 
safety  rules  in  the  hospital  conditions  of 
participation  at  42  CFR  part  482.) 

C.  Alternatives  Considered 
1.  EACHs 

The  final  regulations  reflect  the 
provisions  of  section  1820(i)(l)(B)  of  the 
Act.  under  which  HCFA  can  designate 
certain  hospitals  as  EACHs  even  though 
they  were  not  so  designated  by  the 
State,  if  the  only  reason  for  their 
nondesignation  is  that  the  hospitals 
have  fewer  than  75  inpatient  beds  and 
are  located  within  35  miles  of  another 
hospital.  In  the  preamble  to  the 
proposed  rule,  we  asked  for  public 
comment  on  how  to  make  these 
designations. 

We  received  general 
recommendations  that  we  expand  the 
use  of  the  section  1820(i)(l){B)  of  the 
Act  authority  to  designate  a  facility  as 
an  EACH  even  though  a  facility  does  not 
meet  the  number  of  beds  and  location 
restrictions  specified  in  the  regulations. 


We  also  considered  recommendations 
that  we  allow  the  States  to  exercise  this 
authority  on  behalf  of  the  Secretary.  In 
addition,  we  received  one  comment  that 
recommended  we  develop  alternative 
service  criteria  for  designating  an  EACH 
by  compiling  a  profile  of  basic  service 
requirements  that  a  hospital  would  have 
to  satisfy  in  order  to  meet  the  needs  of 
patients  referred  from  an  RPCH.  It  was 
also  recommended  that  these  criteria  be 
ones  that  could  be  modified  to  reflect 
the  patient  load  of  individual  niia\ 
areas. 

As  noted  elsewhere  in  this  preamble. 
we  have  decided  to  use  the  section 
1820(i)(l)(B)  of  the  Act  authority  to 
allow  a  hospital  having  fewer  than  75 
beds  to  be  designated  as  an  EACH  if  the 
hospital  meets  other  requirements  and 
is  not  located  within  35  of  another 
hospital  having  75  or  more  beds. 
However,  we  are  not  making  other 
changes  based  on  these  comments  at 
this  time.  While  we  understand  the 
need  for  State  and  network-level 
flexibility  in  the  provision  of  services, 
we  also  note  that  exercise  of  the  section 
1820(i){l)(B)  of  the  Act  authority  to 
designate  a  facility  not  meeting  statutory 
criteria  as  an  EAQl  could  discourage 
compliance  with  those  criteria.  In  our 
view,  the  program  as  passed  by  the 
Congress  should  be  given  a  chance  to 
operate  before  widespread  variations 
firom  it  are  allowed.  Therefore,  we  did 
not  adopt  the  general  recommendations 
for  using  the  section  1820(i)(l)(B)  of  the 
Act  authority  extensively  at  the  Federal 
level  or  for  allowing  designations  under 
that  provision  to  be  made  by  States. 

We  also  considered  the  suggestion 
regarding  development  of  alternative 
service  criteria  that  could  be  used  in 
designating  a  hospital  as  an  EACH. 
However,  we  do  not  now  have  enough 
information  about  the  characteristics  of 
potential  EACH  patients  to  develop  the 
kind  of  alternative  service  criteria 
recommended  by  this  commenter. 
Therefore,  we  made  no  changes  based 
on  this  comment. 

2.  RPCHs 

a.  Authority  to  designate  RPCHs  not 
meeting  limits  on  number  of  beds  or 
length  of  stay.  As  explained  earlier  in 
this  preamble,  we  considered 
commenters'  recommendations  that  we- 
use  the  section  1820(i)  authority  to 
designate  facilities  as  EACHs  or  RPCHs 
even  though  they  do  not  meet  the 
restrictions  on  location,  staffing  or 
number  of  beds  specified  in  the 
regulations,  or  that  we  allow  the  States 
to  exercise  this  authority  on  behalf  of 
the  Secretary.  However,  we  decided  not 
to  adopt  any  of  these  comments.  (We 
did  use  the  authority  in  section 
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1820(i)(2)(B)  of  the  Act  to  allow  swing- 
bed  participation  by  an  RPCH  that  has 
no  more  than  12  beds.  This  is  discussed 
in  more  detail  at  paragraph  2.d.  in  this 
section.)  We  believe  the  minimal 
requirements  we  have  established  for 
RPCHs  give  these  facilities  adequate 
flexibility  to  organize  themselves  and 
provide  services  as  they  see  fit.  We  also 
are  concerned  that  fostering  wide 
variations  in  the  types  of  facilities 
designed  as  EACHs  or  RPCHs  would  not 
be  fully  consistent  with  patient  health 
and  safety  and  might  not  allow  us  to 
assure  Medicare  beneficiaries  a  uniform 
quality  of  care.  Finally,  we  beUeve  that 
the  procram  as  enacted  by  the  Congress 
should  be  given  a  chance  to  operate  in 
the  seven  grant  States  before  widespread 
variations  from  it  are  allowed. 
Therefore,  we  did  not  adopt  this 
alternative. 

b.  Qualifications  of  emergency  care 
personnel.  As  noted  above,  the 
emergency  care  requirements  state  that 
a  physician,  physician's  assistant,  or 
nurse  practitioner  or  a  clinical  nurse 
specialist  (as  added  by  this  final  rule) 
with  training  or  experience  in 
emergency  care  must  be  on  call  and 
immediately  available  by  telephone  or 
radio  contact,  and  available  on  site  at 
the  RPCH  within  30  minutes,  on  a  24- 
hour  a  day  basis.  As  stated  in  the  initial 
regulatory  flexibility  analysis,  we 
believe  the  option  of  emergency  staffing 
by  a  physician's  assistant  or  nurse 
practitioner  (or  recently  added  clinical 
nurse  specialist)  should  be  allowed 
because  physician  availability  is  likely 
to  be  a  problem  in  the  rural  areas  served 
by  RPCHs.  However,  it  can  be  argued 
that  only  physicians  are  qualified  to 
treat  the  full  range  of  emergencies  that 
may  present  themselves  at  an  RPCH. 
and  that  allowing  staffing  by  other 
practitioners  does  not  meet  the 
emergency  care  expectation  in  the  law. 

We  believe  allowing  emergency 
services  to  be  furnished  by  a  physician 
assistant,  nurse  practitioner,  or  clinical 
nurse  specialist  will  result  in  an 
adequate  level  of  emergency  care,  and 
that  imposing  a  higher  requirement  will 
only  disqualify  many  facilities  and  deny 
patients  access  to  their  services.  The 
requirement  that  a  physician  be 
available  by  radio  or  telephone  will  help 
ensure  quality  care  by  providing  backup 
for  the  practitioner  treating  the  patient. 

c.  Keeping  facility  open  for  emergency 
care.  The  final  regulations  do  not 
require  that  an  RPCH  have  any  medical 
or  paramedical  personnel  on  site  unless 
it  has  inpatients.  One  alternative  view  is 
that  personnel  should  be  at  the  RPCH  at 
all  times  to  provide  emergency  care  for 
"walk-in"  patients. 


We  rejected  this  option,  and  instead 
will  allow  the  RPCH  to  close  when  it 
does  not  have  inpatients. 

While  full-time  staffing  would 
improve  response  time  for  certain 
"walk-in"  cases,  we  believe  many 
hospitals  that  would  apply  to  be  RPCHs 
could  not  afford  to  remain  open  at  all 
times  on  a  standby  basis,  and  that 
imposing  such  a  requirement  would 
discourage  many  hospitals  from 
applying  for  RPCH  status.  Instead  of 
full-time  staffing,  we  will  require  each 
RPCH.  in  coordination  with  emergency 
response  systems  in  the  area,  to 
establish  procedures  for  24-hour  a  day 
telephone  triage  of  emergency  cases  by 
a  doctor  of  medicine  or  osteopathy  or 
other  qualified  practitioner.  The 
practitioner  must  be  qualified  to  receive 
emergency  calls,  provide  information  on 
treatment  of  emergency  patients,  and 
refer  patients  to  the  RPCH  or  other 
appropriate  locations  for  treatment.  We 
expect  that  this  triage  capacity  allows 
for  appropriate  handling  of  emergency 
cases  that  arise  when  the  RPCH  is 
closed,  but  will  not  impose 
unacceptably  high  staffing  burdens  on 
the  RPCH. 

d.  Allowing  RPCHs  to  have  swing 
beds.  As  one  way  of  permitting 
flexibihty  in  number  of  beds  and  length 
of  stay  for  RPCHs.  we  are  allowing 
swing-bed  participation  by  an  RPCH 
that  has  no  more  than  12  beds,  provided 
that  the  RPCH  otherwise  meets  the 
RPCH  requirements. 

This  option  allows  RPCHs  greater 
flexibility  to  treat  certain  medical 
conditions,  such  as  pneumonia,  which 
can  be  adequately  managed  in  a  limited- 
service  RPCH  but  require  more  than  a 
72-hour  recovery  period. 

We  are  limiting  the  nimiber  of  beds 
that  a  swring-bed  RPCH  can  have  to  12. 
because  the  nurse  staffing  levels  in 
RPCHs  could  probably  not  provide 
adequate  care  for  more  patients.  Even 
for  swing-bed  RPCHs.  however,  we  are 
not  allowing  stays  of  more  than  72 
hours  by  patients  at  an  RPCH  level  of 
care,  unless  required  because  of 
inclement  weather  or  other  emergency 
conditions.  In  making  this  rule,  we 
recognize  that  one  possible  alternative 
interpretation  of  the  EACH/RPCH 
legislation  is  that  RPCHs  are  a  separate 
provider  category  from  hospitals  under 
the  law,  and  diat  they  thus  are  not 
eligible  to  enter  into  swing-bed 
agreements.  We  did  not  adopt  this 
alternative,  however,  because  we 
believe  it  is  inconsistent  with  the 
overall  objectives  of  the  legislation  and 
with  the  specific  provision  allowing 
swring-bed  hospitals  to  be  designated  as 
RPCHs  (section  1820(f)(3)  of  the  Act). 


As  explained  earlier  in  this  preamble, 
a  number  of  commenters  were 
dissatisfied  with  the  limited  number  of 
swing  beds  that  we  proposed  to  allow 
RPCHs  and  recommended  that  the  limit 
on  number  of  beds  be  raised.  They 
suggested  that  no  limit  on  beds  be 
imposed  by  HCFA.  that  the  facility  be 
limited  to  the  number  of  beds  it  had 
when  it  operated  as  a  hospital,  or  that 
staffing  level  standards  be  developed  to 
allow  the  RPCHs  to  have  a  higher 
number  of  swing  beds.  In  general,  we 
did  not  adopt  these  comments  because 
we  believe  it  would  not  be  appropriate 
to  permit  wide  variation  in  the  size  of 
facilities  designated  as  RPCHs.  We  do 
not  believe  that  limiting  facilities  to 
prior  numbers  of  approved  swing  beds 
would  provide  equitable  treatment  to 
facilities  without  prior  swing-bed 
approvals.  (For  a  more  indepth 
explanation,  see  the  discussion  of 
comments  titled  "Special  requirements 
for  RPCH  providers  of  long-term  care 
services  ('swing-beds')  (§485.645)".) 
While  objective  staffing  standards 
would  seem  to  allow  for  higher  numbers 
of  swing  beds,  we  do  not  now  have  the 
information  needed  to  develop  those 
standards. 

D.  Projected  Costs  and  Anticipated 
Benefits  and  Impact  on  Small  Entities 

We  do  not  now  have  sufficient  data  to 
estimate  the  dollar  amounts  of  the 
changes  in  facility  costs  or  fiaderal 
expenditures  which  would  result  from 
the  adoption  of  these  final  regulations. 
However,  it  is  possible  to  assess  in 
qualitative  terms  the  projected  costs  and 
benefits  of  the  final  rules.  Since  all 
hospitals  which  could  be  eligible  for 
RPCH  status,  and  many  hospitals 
eligible  to  be  designated  as  EACHs  by 
the  Secretary,  would  have  fiewer  than  50 
beds,  a  description  of  projected  cost/ 
benefit  changes  also  explains  the 
anticipated  effect  the  final  regulation 
will  have  on  small  entities. 

1.  EACH  Provisions 

Under  existing  criteria  for  the 
designation  of  sole  commimity  hospitals 
(SCHs)  (42  CFR  412.92(a)),  hospitals 
which  meet  one  of  the  requirements  for 
EACH  designation  (location  more  than 
35  miles  fi-om  another  like  hospital)  can 
be  designated  as  SCHs.  Since  EACHs  are 
treated  as  SCHs  for  payment  purposes, 
the  final  regulations  will  have  the  effect 
of  extending  SCH  status  to  other 
hospitals,  specifically  those  that  have 
more  than  75  beds  and  enter  into 
network  agreements  with  RPCHs.  This 
means  that  instead  of  being  paid  on  the 
same  basis  as  PPS  hospitals  generally, 
these  hospitals  would  receive  a  more 
favorable  rate  of  pajrment.  In  addition, 
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if  an  EACH  incurs  increases  in 
reasonable  costs  as  a  result  of  becoming 
a  member  of  a  rural  health  network  in 
its  State,  and  because  of  these  increases 
will  increase  its  costs  for  later  cost 
reporting  periods,  the  hospital-specific 
rate  imder  section  1886(b)(3)(C)  of  the 
Act  will  be  increased  to  account  for 
these  increases.  As  provided  in  section 
lB86(d)(5)(D)(i)  of  the  Act,  hospitals 
classified  as  SCHs  beginning  with  cost 
reporting  periods  starting  on  or  after 
April  1, 1990,  will  be  paid  based  on 
whichever  of  the  three  following  rates 
yields  the  greatest  aggregate  payment  for 
the  cost  reporting  period:  the  Federal 
national  rate  applicable  to  the  hospital, 
the  updated  hospital-specific  rate  oased 
on  FY  1982  cost  per  discharge,  or  the 
updated  hospital-specific  rate  cost  per 
discharge  based  on  FY  1987  cost  per 
discharge. 

The  more  favorable  PPS  payment 
rates  will  benefit  hospitals  designated  as 
EACHs  by  increasing  their  revenues.  To 
the  extent  the  services  would  have  been 
furnished  in  the  hospitals  that  would 
not  have  Qualified  as  SCHs  in  the 
absence  of  the  EACH  designation. 
Medicare  program  costs  of  inpatient 
hospital  care  could  increase,  although 
for  some  bcilities  that  Federal  rate 
would  be  the  highest  of  the  choices 
available.  To  the  extent  the  network 
arrangements  result  in  the  EACHs' 
raceiving  referrals  of  patients  who 
otherwise  would  be  treated  in  larger 
urban  facilities.  Medicare  costs  could 
remain  substantially  the  same  or  even 
diminish.  If  EACHs  replace  urban 
faciUties  as  referral  hospitals,  some 
hospitals  in  small  or  mid-sized  cities 
could  experience  higher  utilization  and 
hospitals  in  the  urban  areas  could  have 
corresponding  decreases  in  patient 
voliune.  Patients  and  their  families 
would  likely  benefit  from  more 
convenient  access  to  kinds  of  medical 
care  not  available  in  their  home 
commimities. 

2.  RPCH  Provisions 

As  envisioned  in  the  legislation  and 
the  final  regulations,  an  RPCH  is  in 
effect  a  fre^anding  hospital  emergency 
department  which  offers  limited 
inpatient  services  as  needed  to  allow 
patients  to  be  kept  long  enough  for  their 
conditions  to  be  stabilized  before  they 
are  discharged  or  referred  on  to  an 
EACH  for  more  extensive  treatment.  The 
payment  mechanism  for  RPCH  services 
to  outpatients  allows  the  RPCH  to 
choose  between  being  paid  for  its  RPCH 
services  on  the  same  basis  as  an  hospital 
outpatient  department  (that  is,  a 
reasonable  cost  or  a  blend  of  reasonable 
cost  and  fee  schedule  rates),  with 
physicians'  and  other  practitioners' 


professional  services  being  billed  for 
separately,  or  being  paid  an  all-inclusive 
rate  that  reflects  both  the  RPCH  fociUty 
and  professional  service  costs. 

In  response  to  public  comments  on 
the  proposed  rule,  we  have  revised  this 
final  rule  to  preclude  application  of  the 
lesser  of  cost  or  charges  (LCC)  principle 
in  determining  payment  for  RPCH 
outpatient  services  under  the  all- 
inclusive  rate  method.  However,  the 
LCC  principle  continues  to  apply  for 
outpatient  services  under  the  cost-based 
facility  fee  method. 

Inpatient  services  are  to  be  paid  on  a 
reasonable  cost  per  day  basis  for  the 
RPCH's  first  year  of  operation,  with 
payments  for  later  years  calculated  on 
the  basis  of  the  base  year  costs,  inflated 
by  the  PPS  update  factor  for  rural 
hospitals.  In  response  to  public 
comments  on  the  proposed  rule,  we 
have  revised  this  final  rule  to  preclude 
apphcation  of  the  LCC  principle  in 
determining  pa)rment  for  'inpatient' 
services. 

In  general,  it  appears  that  RPCHs 
should  benefit  from  a  level  of  payment 
for  their  outpatient  services  which  is  at 
least  as  high  as  they  would  have 
received  if  they  had  continued  to 
function  as  hospitals.  To  the  extent  that 
the  RPCHs  can  avoid  costs  by  not  being 
open  on  a  full-time  basis  or  by 
negotiating  favorable  compensation 
arrangements  with  practitioners  under 
an  all-inclusive  rate  approach,  the 
benefits  of  this  payment  method  for  the 
RPCH  may  occur  without  any 
corresponding  increase  in  Medicare 
costs  for  the  outpatient  services.  We 
have  revised  the  final  rule  to  state  that 
the  LCC  principle  will  not  apply  to 
payment  under  the  all-inclusive  rate 
method.  However,  consistent 
application  of  the  statute  requires  that 
payment  under  the  cost-based  payment 
and  professional  payment  method  for 
outpatient  services  must  include 
application  of  the  LCC  principle. 

Since  the  payment  method  for 
inpatient  hospital  services  is  based  on 
the  RPCH's  cosU.  the  RPCH  should 
experience  increased  revenues  relative 
to  hospital  payment  under  the  PPS,  with 
correspondingly  higher  Medicare 
expenditures.  If  the  care  at  the  RPCH 
avoids  the  need  for  subsequent 
hospitalization  or  reduces  the  length  of 
a  subsequent  hospital  stay,  however,  the 
costs  of  care  in  the  RPCH  could  be 
partly  or  entirely  ofkei  by  lower 
spending  for  hospital  care. 

For  beneficiaries  and  their  families, 
the  principal  benefit  should  be 
improved  access  to  emergency  care  and 
more  convenient  access  to  limited-scope 
inpatient  care. 


The  cost  effects  of  the  swing-bed 
option  are  difficult  to  predict,  since  we 
do  not  know  how  many  RPCHs  would 
select  this  option  or  how  lengthy  the 
stays  for  posthospital  extended  care 
services  would  be.  For  beneficiaries,  the 
principal  effect  is  likely  to  be  more 
convenient  access  to  care. 

E.  Summary  and  Net  Benefits 

In  general,  the  final  regulations  can  be 
expected  to  benefit  rural  hospitals  that 
may  be  experiencing  financial  problems 
under  the  PPS  by  allowing  them  more 
flexibility  to  reduce  their  costs  and  a 
more  generous  level  of  payment  for  the 
services  they  choose  to  continue  to 
provide.  This  benefit  would  likely  be 
accompanied  by  increased  Medicare 
program  costs  since  beneficiaries 
requiring  inpatient  treatment  may 
choose  to  be  treated  in  RPCHs  near  their 
home,  which  would  be  reimbursed  on  a 
cost-based  system,  rather  than  in  larger, 
but  more  distant  hospitals  which  are 
paid  under  the  PPS.  The  level  of  cost 
increases  may  be  higher  than  would 
otherwise  be  expected  because  recently 
closed  hospitals  would  be  able  to 
reopen  as  RPCHs  and  could  receive 

Eayment  at  higher  rates  than  would 
ave  applied  if  they  had  continued  to 
function  as  hospitals  under  the  PPS.  As 
the  program  continues,  there  may  be 
offsetting  savings  resulting  from  shorter 
stays  in  referral  hospitals  and  fiom  the 
possible  avoidance  of  some  inpatient 
nospital  admissions  entirely.  It  is  not 
clear  whether  the  Medicare  program 
savings  realized  in  this  way  will  be  great 
enough  to  offset  the  higher  costs. 

For  Medicare  patients  and  their 
femilies.  there  should  be  a  net  benefit  in 
that  emergency  and  certain  types  of 
inpatient  care  would  continue  to  be 
available  in  their  local  areas,  allowing 
for  earlier  treatment  of  emergency  cases 
and  avoiding  the  need  to  travel  to  more 
distant  hospitals  for  inpatient  care.  The 
level  of  deductible  and  coinsurance 
liability  should  remain  the  same  since 
the  inpatient  services  of  RPCHs  are 
subject  to  the  part  A  deductible  and 
coinsurance  rules  that  apply  to  hospital 
services.  For  outpatient  services,  to  the 
extent  RPCHs  pass  along  any  operating 
savings  in  reduced  charges,  there  may 
be  a  net  saving  to  beneficiaries  for  these 
charges,  through  reduced  copayments. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs-health.  Health 
faciUties.  Health  maintenance 
organizations  (HMO),  Medicaid. 
Medicare,  Reporting  and  recordkeeping 
requirements. 
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42  CFR  Part  409 

Health  facilities.  Medicare. 

42  CFR  Part  410 

Health  fecilities,  Health  professions. 
Kidney  diseases,  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  411 

Medicare,  Recovery  against  third 
parties.  Secondary  payments. 

42  CFR  Part  412 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  424 

Assignment  of  benefits,  Claims  for 
payment.  Emergency  services,  Physician 
certification.  Plan  of  treatment. 

42  CFR  Part  440 

Grant  programs-health.  Medicaid. 
42  CFR  Part  485 

Health  facilities.  Incorporation  by 
reference.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  488 

Forms  and  guidelines,  Health 
facilities,  Survey  and  certification. 

42  CFR  Part  489 

Health  facilities,  Medicare. 

42  CFR  Part  498 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as 
follows: 

A.  Part  400  is  amended  as  set  forth 
below: 

PART  400— INTRODUCTION: 
DEFINITIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Seca.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh)  and  44  U.S.C  chapter  35. 

2.  In  §  400.202  the  introductory 
language  is  republished,  the  definitions 
for  Provider  and  Services  are  revised, 
and  the  definitions  of  Essential  Access 
Community  Hospital  and  Rural  Primary 
Care  Hospital  are  added  in  alphabetical 
order  to  read  as  follows: 


S400.2Q2    Deflnitione  specific  to  Madicar*. 

As  used  in  connection  mth  the 
Medicare  program,  imless  the  context 
indicates  otherwise^ 

•  •        •        •        • 

Essential  access  community  hospital 
(EACH)  means  a  hospital  designated  by 
HCFA  as  meeting  the  applicable 
requirement"!  of  section  1820  of  the  Act 
and  of  subpart  G  of  part  412  of  this 
chapter. 

ftt)vic/er  means  a  hospital,  an  RPCH. 
a  skilled  nursing  facility,  a 
comprehensive  outpatient  rehabilitation 
facility,  a  home  health  agency,  or  a 
hospice  that  has  in  effect  an  agreement 
to  participate  in  Medicare,  or  a  clinic,  a 
rehabilitation  agency,  or  a  public  health 
agency  that  has  a  similar  agreement  but 
only  to  furnish  outpatient  physical 
therapy  or  speech  pathology  services. 

•  •       •        *        • 

Rural  primary  care  hospital  (RPCH) 
means  a  facility  designated  by  HCFA  as 
meeting  the  applicable  requirements  of 
section  1820  of  the  Act  and  of  subpart 
F  of  part  485  of  this  chapter. 

Services  means  medical  care  or 
services  and  items,  such  as  medical 
diagnosis  and  treatment,  drugs  and 
biologicals,  supplies,  appliances,  and 
equipment,  medical  social  services,  and 
use  of  hospital,  RPCH,  or  SNF  facilities. 

B.  Part  409  is  amended  as  follows: 

PART  409-HOSPiTAL  INSURANCE 
BENEFITS 

1.  The  authority  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1812. 1813. 1861. 
1862(h).  1871.  and  1881  of  the  Social 
Security  Act  (42  U.S.C  1302. 1395d.  1395o. 
1395X.  1395y(h),  1395hh,  and  1395rT). 

M409.10,  409.11, 40^.12, 409.13, 409.14. 
409.16, 409.30  409.65, 409.66, 409.66, 
409.80,409.82.409.87    [Anwnded] 

2.  In  the  following  locations, 
"hospital"  is  revised  to  read  "hospital 
or  RPCH": 

§  409.10(a)(3) 

§409.11  mmH  (b)(3)  Introductory 

text 
§  409.12(b) 

§409.13  (a)(1),  (a)(2),  (a)(3).  (b) 
§  409.14(a)(1),  (a)(2).  (b)  introductory 

text,  (b)(1).  (b)(2) 
§409.16  (a),  (b),(c) 
§  409.30  introductory  text,  (a)(2). 

(b)(1).  (b)(2) 
§409.65  (a)(1).  (a)(3).  (a)(4).  (d)(1). 

(d)(2).  (e)(1).  (e)(2)(i).  (e)(2)(il) 
§  409.66(b),  (c)(2) 
§409.68  (a)(1),  {a)(2).(a)(3}.  (a)(4). 

(b)(2),  (c) 
§409.80  (a)(1),  (a)(2) 


§  409.82(c) 
§  409.87(a)(3) 

H  409.13, 409.14, 409.15. 409.16, 409.31, 
409.61.409.65,409.68.409.83    [Amanitod] 

3.  In  the  following  locations, 
"Inpatient  hospital"  is  revised  to  read 
"Inpatient  hospital  or  Inpatient  RPCH": 

§  409.13(a)  introductory  text 

§  409.14(a)  introductory  text 

§409.15  introductory  text 

§  409.16  Introductory  text 

§409.31  (b)(2)(i).(b)(2)(ii) 

§409.61  (a)(2).  (c) 

§  409.65(e)(2)  Introductory  text 

§  409.68  heading,  (a)  Introductory  text 

§  409.83(c)(1) 

4.  In  §  409.5  the  first  sentence  is 
revised  to  read  as  follows: 

1409.5    General  description  of  beneflta. 

Hospital  insurance  (Part  A  of 
Medicare)  helps  pay  for  inpatient 
hospital  or  Inpatient  RPCH  services  and 
posthospital  SNF  care.  •  •  • 

Subpart  B— Inpatient  Hospital  Servicas 
and  Inpatient  Rural  Primary  Care 
Hospital  Services 

5.  The  heading  of  subpart  B  is  revised 
to  read  as  shown  above. 

6.  Section  409.10  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (b)  to  read 
as  follows: 

§409.10    Includad  sarvlces. 

(a)  Subject  to  the  conditions, 
limitations,  and  exceptions  set  forth  in 
this  subpart,  the  term  "inpatient 
hospital  or  Inpatient  RPCH  services" 
means  the  following  services  furnished 
to  an  inpatient  of  a  participating 
hospital  or  of  a  participating  RPCH  or, 
in  the  case  of  emergency  services  or 
services  in  foreign  hospitals,  to  an 
inpatient  of  a  qualified  hospital: 

(b)  "Inpatient  hospital  services"  does 
not  Include  SNF-type  care  furnished  by 
a  hospital  or  an  RPCH  that  has  a  swing- 
bed  approval,  or  any  nursing  faciUty- 
type  care  that  may  be  furnished  as  a 
Medicaid  service  under  title  XIX  of  the 
Act. 

7.  In  §  409.11(b).  the  heading, 
paragraph  (b)(l)(iii)  and  (b)(3){il)  are 
revised  to  read  as  follows: 

S  409.1 1    Bed  and  board. 

(b)  Private  accommodations. — (1) 
Conditions  for  payment  in  full. 

(ill)  The  hospital's  or  RPCH's 
semlprivate  and  ward  accommodations 
are  fully  occupied  by  other  patients, 
were  so  occupied  at  the  time  the  patient 


IMI 
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was  admitted  to  the  hospital  or  RPCH, 
respectively,  for  treatment  of  a 
condition  that  required  immediate 
inpatient  hospital  or  inpatient  RPCH 
care,  and  have  been  so  occupied  during 
the  interval. 
•        •        •        •        • 

(3)  Conditions  for  patient's  liability. 

(ii)  The  private  room  was  requested 
by  the  patient  or  a  member  of  the 
family,  who.  at  the  time  of  the  request, 
was  informed  what  the  hospital's  or 
RPCH's  charge  would  be. 

8.  In  $  409.12.  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

1409.12    Nursing  and  r»l«tMl  MTvlcM. 
mMlical  social  sarvlcss;  uss  of  hospital  or 
RPCH  facllltiss. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  Medicare  pays  for 
nursing  and  related  services,  use  of 
hospital  or  RPCH  facilities,  and  medical 
social  services  as  inpatient  hospital  or 
inpatient  RPCH  services  only  if  those 
services  are  ordinarily  furnished  by  the 
hospital  or  RPCH.  respectively,  for  the 
care  and  treatment  of  inpatients. 

9.  In  §  409.20.  the  introductory  text  of 
paragraph  (a)  is  revised,  the 
introductory  text  of  paragraph  (c)  is 
repubhshea  and  paragraph  (c)(3)  is 
added  to  read  as  follows: 

f  409.20    Covsrags  of  ssrvlcas. 

(a)  Included  services.  Subject  to  the 
conditions  and  limitations  set  forth  in 
this  subpart  and  subpart  D  of  this  part, 
"posthospital  SNF  care"  means  the 
following  services  furnished  to  an 
inpatient  of  a  participating  SNF.  or  of  a 
participating  hospital  or  RPCH  that  has 
a  swing-bed  approval. 

(c)  Terminology.  In  §§409.22  through 
409.36— 


(3)  The  term  "swing-bed  hospital" 
includes  an  RPCH  with  swing-bed 
approval  under  subpart  F  of  part  485  of 
this  chapter. 

10.  Section  409.27  is  revised  as 
follows: 

$  409.27    Othsr  diagnostic  or  thsrapsutie 
ssrvlcss. 

Medicare  pays  for  other  diagnostic  or 
therapeutic  services  as  posthospital  SNF 
care  if  they  are  provided  by  a 
participating  hospital  with  which  the 
SNF  has  in  effect  an  agreement  for  the 
transfer  of  patients  and  exchange  of 
clinical  records,  or  by  a  hospital  or  an 
RPCH  that  has  a  swine-bed  approval. 

11.  In  §  409.30,  the  mtroductory  text 
of  paragraph  (a)  is  republished  and 


paragraph  (a)(1)  is  revised  to  read  as 
follows: 

1409.30    Basic  rsqulrsmsnts. 

(a)  Pre-admission  requirements.  The 
beneficiary  must — 

(1)  Have  been  hospitahzed  in  a 
participating  or  qualified  hospital  or 
participating  RPCH,  for  medically 
necessary  inpatient  hospital  or  inpatient 
RPCH  care,  for  at  least  3  consecutive 
calendar  days,  not  counting  the  day  of 
discharge,  or  have  received  inpatient 
RPCH  care  for  72  hours;  and 

•  *        •        •        • 

12.  In  §  409.60.  paragraphs  (a)  and 
(b)(1)  are  revised  to  read  as  follows: 

1409.60    Bsnsfn  psriods. 

(a)  When  benefit  periods  begin.  The 
initial  benefit  period  begins  on  the  day 
the  beneficiary  receives  inpatient 
hospital,  inpatient  RPCH,  or  SNF 
services  for  the  first  time  after  becoming 
entitled  to  hospital  insurance. 
Thereafter,  a  new  benefit  period  begins 
whenever  the  beneficiary  receives 
inpatient  hospital,  inpatient  RPCH,  or 
SNF  services  after  he  or  she  has  ended 

a  benefit  period  as  described  in 
paragraph  (b)  of  this  section. 

(b)  When  benefit  periods  end. — (1)  A 
benefit  period  ends  when  a  beneficiary 
has,  for  at  least  60  consecutive  days  not 
been  an  inpatient  in  any  of  the 
following: 

(i)  A  hospital  that  meets  the 
requirements  of  section  1861(e)(1)  of  the 
Act. 

(ii)  An  RPCH  that  meets  the 
requirements  of  section  1820  of  the  Act. 

(iii)  A  SNF  that  meets  the 
requirements  of  sections  1819(a)(1)  or 
1861(y)oftheAct. 

•  •        •        •        • 

13.  In  §  409.61.  the  section  heading  of 
paragraph  (a),  the  first  sentence  of 
paragraph  (a)(l)(i),  the  headings  of 
paragraphs  (a)(3)  and  (b)  and  ^e  first 
sentence  of  paragraph  (b)  are  revised  to 
read  as  follows: 

i  409.61    Gansrai  limitations  on  amount  of 
banafits. 

(a)  Inpatient  hospital  or  inpatient 
RPCH  services.— 

(!)••* 

(i)  For  the  first  60  days  (referred  to  in 
this  subpart  as  full  benefit  days). 
Medicare  pays  the  hospital  or  RPCH  for 
all  covered  services  furnished  the 
beneficiary,  except  for  a  deductible 

which  is  the  beneficiary's  responsibility. 

•  •  • 

(2)  •  •  • 

(3)  Order  of  payment  for  inpatient 
hospital  or  inpatient  RPCH  services. 


(b)  Posthospital  SNF  care  furnished 
by  a  SNF,  or  by  a  hospital  or  an  RPCH 
with  a  swing-bed  approval.  Up  to  100 
days  are  available  in  each  benefit  period 
after  discharge  from  a  hospital  or 
RPCH.*  *  • 


1409.64    [Amandad] 

14.  In  S409.64(a)(2)(ii),  "hospital, 
SNF,  or  home  health  agency"  is  revised 
to  read  "hospital.  RPCH,  SNF.  or  home 
health  agency". 

15.  In  §409.65,  paragraph  (d)(3)  is 
revised  to  read  as  follows: 

S  409.65    Uf atima  rasarva  daya. 

(d)  Filing  the  election. 

•  •        •        •        • 

(3)  A  retroactive  election  (that  is.  one 
made  afier  lifetime  reserve  days  have 
been  used  because  the  regular  days  were 
exhausted),  is  not  acceptable  unless  it  is 
approved  by  the  hospital  or  RPCH. 
«        •        •        •        • 

16.  In  §  409.82,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

1409.82    Inpatiant  hospital  daductlble. 

(a)  General  provisions. — (1)  The 
inpatient  hospital  deductible  is  a  fixed 
amount  chargeable  to  the  beneficiary 
when  he  or  she  receives  covered 
services  in  a  hospital  or  an  RPCH  for  the 
first  time  in  a  benefit  period. 

•  •        •        •        • 

17.  In  §409.83.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§409.83    Inpatiant  hospital  coinsursnca. 

(a)  General  provisions. — (1)  Inpatient 
hospital  coinsurance  is  the  amount 
chargeable  to  a  beneficiary  for  each  day 
after  the  first  60  days  of  inpatient 
hospital  care  or  inpatient  RPCH  care  or 
both  in  a  benefit  period. 


S  409.87    [Amandad] 

18.  In  §  409.87(b)(1).  "or  RPCH's"  is 
added  immediately  after  "hospital's". 

C.  Part  410  is  amended  as  follows: 

PART  4ia~SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1632, 1833, 1834, 
1835, 1861(r).  (s).  (cc).  and  (mm).  lB61(aa), 
1871.  and  1881  of  the  Social  Security  Act  (42 
U.S.C  1302. 1395k.  139S1, 139Sm,  139Sn. 
1395x(r).  {$).  (cc).  and  (mm),  139Sx(aa), 
139Shh.  and  1395rr). 
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H410.10. 4ia2a,  41040. 410.155, 4iai«i 
[Ain«nd«d] 

2.  In  the  following  locations, 
"hospital"  is  revised  to  read  "hospital 
or  RPCH": 

§  410.10(d) 

§410.28  heading,  (a)  introductory 

text,  (a)(2).  (a)(4) 
§  410.40(a)  in  the  definitions  of 

"Locality"  and  "Outside  Supplier", 

(b)(3)(i),  (c)(1).  (c)(2).  (c)(3).  (e)(1). 

(e)(2).  (e)(3) 
§  410.155(b) 
§  410.161(b)(2) 

3.  In  §  410.2.  the  introductory  text  is 
republished,  the  definitions  are 
rearranged  in  alphabetical  order,  and 
the  definitions  for  nominal  charge 
pmvider,  participating  and 
nonparticipating  are  revised  to  read  as 
follows: 

§410.2    Definitione. 

As  used  in  this  part — 

Nominal  charge  provider  means  a 
provider  that  furnishes  sen-Ices  free  of 
charge  or  at  a  nominal  charge,  and  is 
either  a  public  provider,  or  another 
provider  that  (1)  demonstrates  to 
HCFA's  satisfaction  that  a  significant 
portion  of  its  patients  are  low  income, 
and  (2)  requests  that  payment  for  its 
services  be  determined  accordingly. 

Participating  refers  to  a  hospital. 
RPCH.  SNF.  HHA.  CORF,  or  hospice 
that  has  in  effect  a  provider  agreement 
to  participate  in  Medicare,  and 
nonparticipating  refers  to  a  hospital. 
RPCH.  SNF,  HHA.  CORF,  or  hospice 
that  does  not  have  in  effect  a  provider 
agreement  to  participate  in  Medicare. 

4.  In  §  410.3,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

f  410.3    8cop«  of  benefit*. 

(a)  Covered  sendees.  •  •  • 

(1)  Medical  and  other  health  services 
such  as  physicians'  services,  outpatient 
services  furnished  by  a  hospital  or  an 
RPCH,  diagnostic  tests,  outpatient 
physical  therapy  and  speecn  pathology 
services,  rural  health  clinic  services. 
Federally  qualified  health  center 
services,  and  outpatient  renal  dialysis 
services. 


1410.10    [Amended] 

5.  In  §  410.10,  paragraph  (c)  is 
amended  by  revising  "by  a  hospital."  to 
read  "by  a  hospital  or  an  RPCH." 

$410.28    [Amended] 

6.  In  §  410.28,  paragraph  (a)(1)  is 
amended  by  revising  "participating 
hospital."  to  read  "participating 
hospital  or  participating  RPCH." 


|4ia32    [Amended] 

7.  In  S  410.32,  paragraph  (b)(1)  is 
amended  by  revising  "participating 
hospital."  to  read  "participating 
hospital  or  participating  f5'CH." 

8.  In  §  410.38,  paragraph  (b)  is  revised 
to  read  as  follows: 

1 41038    Dureble  medical  equipment 
Scope  end  condition*. 


(b)  An  institution  that  is  used  as  a 
home  may  not  be  a  hospital  or  an  RPCH 
or  a  SN7F  as  defined  in  sections 
1861(e)(1),  1861(mm)(l)  and  1819(a)(1) 
of  the  Act.  respectively. 

9.  In  §  410.40.  the  introductory  text  of 
para^aph  (a)  is  repubhshed,  the 
definitions  for  Appropriate  hospital  or 
SNF  and  Hospital  inpatient  in 
paragraph  (a)  and  the  introductory  text 
of  paragraph  (b)(3)  are  revised  to  read  as 
follows: 

f  410.40    Ambuicnce  •ervice*:  UmHatlon*. 

(a)  Definitions.  As  used  In  this 
section — 

•        •        •        •        * 

Appropriate  hospital.  RPCH  or  SNF 
refers  to  a  hospital,  RPCH  or  SNF  that 
is  capable  of  providing  the  required 
level  and  type  of  care  for  the  patient's 
illness  or  injury  and,  in  the  case  of  a 
hospital,  has  available  the  type  of 
physician  or  physician  specialist 
needed  to  treat  the  patient's  condition. 

Hospital  inpatient  or  RPCH  inpatient 
means  a  beneficiary  who  has  been 
formally  admitted  to  a  hospital  or  RPCH 
and  has  not  been  formally  discharged. 

(b)  Limits  on  coverage  of  ambulance 
transportation.  •  •  * 

(3)  In  the  case  of  a  hospital  inpatient 
and  RPCH  inpatient— 

10.  In  §  410.60.  paragraphs  (b)  and  (d) 
are  revised  to  read  as  follows: 

f  410.60    Outpatient  physlcelttwrapy 
•ervice*:  Conditions. 


(b)  Outpatient  physical  therapy 
services  to  certain  inpatients  of  a 
hospital  or  an  RPCH  or  SNF.  Medicare 
Part  B  pays  for  outpatient  physical 
therapy  services  furnished  to  an 
inpatient  of  a  hospital,  RPCH  or  SNF 
who  requires  them  but  who  has 
exhausted  or  is  otherwise  ineligible  for 
benefit  days  under  Medicare  Part  A. 
•        •        •        •        • 

(d)  Excluded  services.  No  service  is 
included  as  an  outpatient  physical 
therapy  service  if  it  would  not  be 
included  as  an  inpatient  hospital  service 
if  furnished  to  a  hospital  or  RPCH 
inpatient. 


11.  In  S  410.62.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

141062   Outpatient  speech  pathology 
•ervice*:  Condition*  and  excliMion*. 

(b)  Outpatient  speech  pathology 
services  to  certain  inpatients  of  a 
hospital.  RPCH,  or  SNF.  Medicare  Part 
B  pays  for  outpatient  speech  pathology 
services  furnished  to  an  inpatient  of  a 
hospital,  RPCH,  or  SNF  who  requires 
them  but  has  exhausted  or  is  otherwise 
Ineligible  for  benefit  days  under 
Medicare  Part  A. 

(c)  Excluded  services.  No  service  is 
included  as  an  outpatient  speech 
pathology  service  if  it  would  not  be 
included  as  an  inpatient  hospital  service 
If  furnished  to  a  hospital  or  RPCH 
inpatient. 

12.  In  §410.150,  paragraph  (a)(2)  is 
revised,  the  introductory  text  in 
paragraph  (b)  is  republished,  and  a  new 
paragraph  (b)(12)  is  added  to  read  as 
follows: 

I41O1S0   To  whom  payment  Is  made. 

(a)  General  rules. 

(2)  The  services  specified  in 
paragraphs  (b)(5)  through  (b)(12)  of  this 
section  must  be  furnished  by  a  facility 
that  has  in  effect  a  provider  agreement 
or  other  appropriate  agreement  to 
participate  in  Medicare. 

(b)  Specific  rules.  Subject  to  the 
conditions  set  forth  in  paragraph  (a)  of 
this  section,  Medicare  Part  B  pays  as 
follows: 

•        •        •        •        • 

(12)  To  a  rural  primary  care  hospital 
(RPCH)  on  the  individual's  behalf  for 
outpatient  RPCH  services  furnished  by 
the  RPCH. 

13.  In  §410.152,  the  heading  in 
paragraph  (a)  and  the  introductory  text 
in  paragraph  (a)(2)  are  revised  and  a 
new  paragraph  (k)  is  added  to  read  as 
follows: 

S  41 0.1 52    Amount*  of  payment 
(a)  General  provisions. 

(2)  Other  applicable  provisions. 
Medicare  Part  B  pays  for  incurred 
expenses  the  amoimts  specified  in 
paragraphs  (b)  through  (It)  of  this 
section,  subject  to  the  following: 

(k)  Amount  of  payment:  Outpatient 
RPCH  services. -Al)  General.  For 
services  furnished  by  an  RPCH  to  its 
outpatients,  Medicare  Part  B  payment  is 
made  under  either  one  of  the  following 
methods  elected  by  the  RPCH. 

(2)  Cost-based  RPCH  facility  services 
payment  plus  professional  medical 
services  payment  method.  Payment  for 


Federal  Regirter  /  Vol.  58.  No.  100  /  Wednesday.  May  26.  1993  /  Rules  and  RegulaUons      30669 


RPCH  facility  services  is  made  in 
accordance  with  §413.70(b)(2)(i)  of  this 
chapter,  and  payment  for  professional 
medical  services  is  made  on  a 
reasonable  charge  or  other  fee  basis  in 
accordance  with  S413.70(b)(2)(ii)  of  this 
chapter  and  with  the  other  provisions  of 
this  chapter  that  apply  to  payment  for 
professional  medical  services  when  they 
are  not  included  in  outpatient  RPCH 
services. 

(3)  All-inclusive  rate  method. 
Payment  for  both  RPCH  facility  services 
and  professional  medical  services  is 
made  at  a  single  all-inclusive  rate  per 
visit,  subject  to  the  applicable  Part  B 
deductible  and  coinsurance  amounts,  as 
described  in  §  413.70(b)(3)  of  this 
chapter. 

D.  Part  411  is  amended  as  follows: 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  UMITATIONS  ON 
MEDICARE  PAYMENT 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authoritj:  Sees.  1102. 1834. 1842(1).  1861. 
1862. 1866, 1871. 1877.  and  1879  of  the 
Social  Security  Act  (42  U.S.C  1302, 1395m. 
I3»5u(l},  1395X.  1395y.  1395cc.  1395hh, 
laOSnn.  snd  1395pp). 

2.  In  §  411.15.  the  introductory 
language  is  republished  and  paragraph 
(m)  is  revised  to  read  as  follows: 

f  411.15    Partleuiar  aervlcee  exeludMl  from 
coverags. 

The  following  services  are  excluded 
from  coverage. 

.  (m)  Services  to  hospital  inpatients — 
(1)  Basic  rule.  Except  as  provided  in 
paragraph  (m)(2)  of  this  section,  any 
service  furnished  to  an  inpatient  of  a 
hospital  by  an  entity  other  than  the 
hospital,  unless  the  hospital  has  an 
arrangement  (as  defined  in  §  409.3  of 
this  chapter)  with  that  entity  to  furnish 
that  particular  service  to  the  hospital's 
inpatients.  Services  subject  to  exclusion 
under  this  paragraph  include,  but  are 
not  limited  to.  clinical  laboratory 
senrices.  pacemakers,  artificial  limbs, 
knees,  and  hips,  intraocular  lenses,  total 
parenteral  nutrition,  and  services 
incident  to  physicians'  services.  (As 
used  in  this  paragraph  (m)(l).  the  term 
"hospital"  includes  an  RPCH.) 

(2)  Exceptions.  The  following  services 
are  not  excluded  from  coverage: 

(i)  Physicians'  services  that  meet  the 
criteria  of  §  405.550(b)  of  this  chapter 
for  payment  on  a  reasonable  charge  or 
fee  schedule  basis. 

(ii)  Physician  assistant  services,  as 
defined  in  section  1861(s)(2)(K)(i)  of  the 
Act.  that  are  furnished  aft^  December 
31. 1990. 


(iii)  Certified  nurse-midwife  services, 
as  defined  in  section  1861(£0  of  the  Act. 
that  are  furnished  after  December  31, 
1990. 

(iv)  Qualified  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act. 
that  are  furnished  after  December  31. 
1990. 

(v)  Services  of  an  anesthetist,  as 
defined  in  §410.69  of  this  chapter. 

E.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1815(e),  1820, 1871, 
and  1886  of  the  Social  Security  Act  (42 
U.S.C  1302. 1395g(e),  1395J-4, 1395hh,  and 
1395WW). 

2.  In  §  412.90.  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

{412.90    General  rules. 

•        •        •        •        • 

(j)  Essential  access  community 
hospitals  (EACH).  If  a  hospital  meets  the 
criteria  of  §  412.109  for  designation  as 
an  EACH.  HCFA  determines  the 

Erospective  payment  rate  for  that 
ospital,  as  it  does  for  sole  community 
hospitals,  under  §  412.92(d). 

3.  A  new  $  412.109  is  added  in 
subpart  Gto  read  as  follows: 

1412.109    Spectaltrectment  Essential 
access  eonummity  hospitals  (EACHs). 

(a)  General  rule.  For  pajrment 
purposes.  HCFA  treats  as  a  sole 
community  hospital  any  hospital  that 
HCFA  designates  as  an  EACH.  The 
p8)mient  methodology  for  sole 
community  hospitals  is  set  forth  at 

S  412.92(d). 

(b)  Criteria  for  HCFA  designation.'- 
(1)  HCFA  designates  a  hospital  as  an 
EACH  if  the  hospital  is  located  in  a 
State  receiving  a  grant  under  section 
1820(a)(1)  of  the  Act  and  is  designated 
as  an  EACH  by  the  State  in  which  it  is 
located. 

(2)  HCFA  designates  a  hospital  as  an 
EACH  if  the  hospital— 

(i)  Is  recommended  by  the  State  for 
designation  as  the  EACH  member  of  a 
proposed  netwoiii; 

(ii)  Is  not  eligible  for  State  designation 
solely  because  the  hospital  has  fewer 
than  75  beds  and  is  located  35  miles  or 
less  from  any  other  hospital:  and 

(iii)  Is  located  more  tnan  35  miles 
bom  the  nearest  hospital  having  75  or 
more  beds. 

(c)  Criteria  for  State  designation.  A 
State  receiving  a  grant  under  section 
1820(a)(1)  of  the  Act  may  designate  as 
an  EACH  any  hospital  in  the  Sute  that 
meets  the  criteria  of  this  paragraph  (c). 


(1)  Geographic  location.  The  hospital 
is  located  outside  any  area  that  is  a 
Metropolitan  Statistical  Area  as  defined 
by  the  Office  of  Management  and 
Budget  or  that  has  been  recognized  as 
urban  under  §  412.62,  is  not  deemed  to 
be  located  in  an  urban  area  under 

S  412.63.  has  not  been  classified  as  an 
urban  hospital  for  purposes  of  the 
standardized  payment  amount  by  HCFA 
or  the  Medicare  Geographic 
Classification  Review  Board,  is  not 
located  in  a  rural  county  that  has  been 
redesignated  to  an  adjacent  urban  area 
under  §  412.232,  and  meets  one  of  the 
following  requirements: 

(i)  The  nospital  is  located  more  than 
35  miles  from  any  hospital  that  meets 
any  of  the  following  conditions: 

(A)  Has  been  designated  as  an  EACH. 

(B)  Has  been  classified  as  a  rural 
referral  center  under  §  412.96. 

(Q  Is  located  in  an  urban  area  and 
meets  the  criteria  for  classification  as  a 
regional  referral  center  under  §  412.96. 

(ii)  The  hospital  meets  other  criteria 
relating  to  geographic  location,  imposed 
by  the  State  with  HCFA's  approval 

(2)  Bed  capacity  and  location.  TTie 
hospital  has  at  least  75  inpatient  beds  or 
is  located  more  than  35  miles  from  any 
other  hospital. 

(3)  Agreements  with  RPCHs.  The 
hospitsil  has  in  efibvi  a^^reements  with 
the  RPCHs  that  participate  in  the  rural 
health  network  (as  defined  in  §  485.603 
of  this  chapter)  of  which  the  hospital  is 
a  member,  to— 

(i)  Provide  emergency  and  medical 
backup  services  to  RPCHs  participating 
in  the  rtiral  health  network  of  which  it 
is  a  member  and  throughout  its  service 
area; 

(ii)  Accept  patients  transferred  from 
an  RPCH; 

(iii)  Receive  data  from,  and  transmit 
data  to,  the  RPCHs;  and 

(iv)  Grant  staff  privileges  to 
physicians  who  furnish  care  at  the 
RPCHs. 

(4)  Other  requirements.  The  hospital 
meets  any  other  requirements  imposed 
by  the  State  with  HCFA's  approval. 

(d)  Adjustment  to  the  hospital-specific 
rate  for  EACH's  experiencing  increased 
costs— {1)  General  rule.  HCFA  increases 
an  EACH's  applicable  ho8pital-8p>edfic 
rate  if.  during  a  cost  reporting  period, 
the  hospital  expwiences  an  Increase  in 
its  Medicare  inpatient  operating  costs 
per  discharge  that  is  directly  attributable 
to  activities  related  to  its  n>embership  in 
a  rural  health  network. 

(2)  Request  and  documentation.  In 
order  for  a  hospital  to  qualify  for  an 
increase  in  its  hospital-spedfic  rate,  it 
must  meet  the  following  criteria: 

(i)  The  hospital  must  submit  its 
request  to  its  intermediary  no  later  than 
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180  days  after  the  date  on  the  §413.1    [AmwMtod]  Grant  Program  for  Rural  Health  Care 

intermediary's  noUce  of  program  2.  Ill  8  413.1.  paragraph  (a)(l)(i)  is  Transition,  to  cover  the  provision  of 

reimbursement.  amended  by  revising  "Hospitals;"  to  inpatient  RPCH  services. 

(ii]  The  request  must  include  read  "Hospitals  and  rural  primary  care  lb)  Payment  for  outpatient  services 

documentation  specifically  identifying  hospitals  (RPCHs):".  furnished  by  an  flPCW.— (1)  General.  An 

the  increased  costs  resulting  firom  the  3.  In  $  413.13,  the  headings  of  RPCH  may  elect  either  the  method  in 

hospital's  participation  in  a  rural  health  paraHraph  (c)  and  paragraph  (c)(2)  are  paragraph  {b)(2)  of  this  section  or  the 

network  and  show  that  the  increased  republished  and  a  new  paragraoh  method  in  paragraph  (b)(3)  of  this 

costs  during  the  cost  reporting  period  (c)(2)(iv)  is  added  to  read  as  follows:  section  for  payment  for  outpatient 

will  result  in  increased  costs  in  aum    «•»>.«*<,««»»»*  m  ....*.»..»  services.  The  method  of  payment 

subsequent  cost  reporting  periods  that  Siit^ forWlie2 tS!!!l!!»d^!!^Sin  ®'*^®*^  ^^  ^®  '^^'^  '"^^'^  ^  '""^^  ^ 

are  not  already  accounted  for  under  the  rMwonabl*  co«t».  writing  on  an  annual  basis  prior  to  the 

prospective  payment  system  pajrment.  •        •        •        •        •  beginning  of  the  affected  cost  reporting 

(iii)  The  hospital  must  show  that  the  (c)  ProWders  and  services  nof  sub/ecf  "^Jk^^r*  h„.^^  aonu      _     .    . 

cost  increases  are  incremental  costs  that  to  the  principle—  ^7  ^^.^''^^^^  ^P^^ payment  plus 

would  not  have  been  incurred  in  the  .        .        .        •        .  professional  services  method— {i)  RPCH 

absence  of  the  hospital's  membership  in        r 2)  Servic^^  services.  Payment  under  this  method  for 

a  rural  health  network.  ^W^^ennces.    ^        ^  outpatient  RPCH  services  is  equal  to  the 

(iv)  The  hospital  must  show  that  the  (iv)  Rural  Primary  Care  Hospital  SlUK^f^l  A.?^hTch 

f  °  ct-TnT  i°  °°V''''^"'^'  ^°""'*  (^"^  '''^''"-  "^^  '«««'  °f  ^°«»»  "  describes  amounts  paid  for  hospital 

Zfl^:^  Tki  ?   S      •  °°°"?!^."8  charges  principle  does  not  apply  in  outpatient  services)  and  subject  to  the 

Tmr-f  h^Snirwn  l'  """^^'^^'P  >°  determining  payment  for  inpatient  prindples  of  cost  reimbursement  in  iLs 

a  rural  neaim  network.  services  furnished  by  a  RPCH  under  part  and  in  part  405.  subpart  D  of  this 

(3)  Intermediary  recommendation.  $  413.70(a)  or  outpaUent  RPCH  services  chapter,  as  applicable.  -This  payment  is 

The  intermediary  forwards  the  that  are  paid  under  the  all-inclusive  rate  subject  to  applicable  part  B  deductible 

following  material  to  HCTA  within  60  method  described  in  §  413.70(b)(3).  and  coinsurance  amounts.  This  payment 

days  of  receipt  from  the  hospital:  does  not  include  payment  for  physician 

(i)  The  hospital's  documentation  and         4.  Section  413.70  is  added  to  subpart  services  or  other  professional  services 

the  intermediary's  verification  of  that  E  to  read  as  follows:  paid  on  a  charge  or  other  fee  basis, 

documentation.  •««•«>    t*.^.-.^^*  »»/«  (ii)  Pro/ess/ona/ semces.  Payment  for 

(ii)  Its  analysis  and  recommendation  * /7„    ''•V"'^  w  ••""<*•  w  •"  RPCH.  professional  medical  services  himished 

of  the  request  ,  *"'  Payment  for  inpatient  services  in  an  RPCH  is  made  on  a  charge  or  other 

(iii)  The  hospital's  Medicare  cost  furnished  by  an  RPCH.-{1)  Initial  12-  fee  basis  under  the  provisions  of  this 

report  for  the  year  in  which  the  increase  fT    «    ^^     of  operation.  Payment  for  chapter  that  would  apply  to  payment  for 

in  costs  occurred  and  the  prior  year.  t     ^  l^'^°^B^^  reporting  period  the  services  if  they  had  not  been 

14)  HCFA  dPtPrminntinn  urvA  for  which  the  RPCH  operates  as  an  furnished  in  an  RPCR  For  purposes  of 

de«S.*Smd;y."„7''  ^f5^Zl:S«r?,?e'S^'l^'  RPmp.ymen,p„fes.,„„ST«iic^    • 

receivinc  all  ner««sArv  InfnrmAtinn  from  ^®  reasonable  costs  of  the  RPCH  for  services  are  defined  as  those  serv  ces 

S^^merl'IS^th^eJrSa^Tn  TiSd'Sa^lToZ;  '°"  ^T'^'  '^,  ff^'^^'^^^i  "'  ^^  •  • 

the  hospital-spiific  rate  is  warranted  n^Snlr  ?I^^Sc      a  k  P«>f««tonal  (for  example,  a  physician 

and  if  it  is  theamount  of  the  increase  Practitioner  services  paid  on  a  charge  or  assistant,  an  anesthetist,  and  a  nurse 

Sa  ^ai'ts^^ZLenF^^^^^^^  ¥  ^^'  "^^  ^  »"*''^  *°  ^^  principles  practitioner)  that  could  be  billed 

hospit^Medic^  toSnrol™^^^  °^  '°'*  reimbursement  In  this  part  and  separately  to  a  carrier  under  Medicare. 

rnT^TA^^^^i!!^A?ia^?^!^f;  ^  P^  *^^^  s"^?"^  ^  °^  ^»  ^hapter;  (3)  All-inclusive  rate  method.-{i]  If 

ho:5!Ll:?Sfic  Se  cl^ot^c^  the  HZ'''  ^"«"  "^  *  *""  '^'  "°^  ETtf  ^^rT^'  P"^''"^  r  ""^"^ 

S^'d^tTr'^Pr^^r^^i^^  T2fsu6se,uen.peno</s.Paymentfora  ^otS^aSLT^^ceTu  made  at 

costs  per  discharge  for  the  cost  reporting  cost  reportSg  peri^  subsequent  to  the  m  all-inclusive  rate  per  visit.  This  rate 

p  n  ■-.  . , ,  1  J  J      ,  „  *"*^"^  12-month  period  for  which  the  is  subject  to  applicable  part  B 

F.  Part  413  is  amended  as  follows:  RPCH  operates  as  an  RPCH  is  made  on  deductible  and  coinsurance  amounts,  as 

PART  41 3— PRINCIPLES  OF  the  basis  of  adjusting  the  amount  described  in  §  410.3(b)  of  tiiis  chapter. 

REASONABLE  COST  determined  in  paragraph  (a)(1)  of  tiiis  The  all-inclusive  rate  is  an  average  rate 

REIMBURSEUENT*  PAVUPMT  cna  Section.  The  adjustment  added  to  tiie  based  on  the  reasonable  costs  of  RPCH 

ENlJ^AGERENAL  msSsE  ^  per  diem  amount  is  the  market  basket  facility  services  and  professional 

SERVICES  «ywc  percentage  increase  under  section  services,  as  defined  in  the  principles  of 

1886(b)(3)(B)(i)  of  the  Act  for  tiie  cost  reimbursement,  divided  by  the 

1.  The  authority  citation  for  part  413  subsequent  cost  reporting  period  number  of  outpatient  RPCH  visits.  In 

is  revised  to  read  as  follows:  applicable  to  hospitals  located  in  rural  determining  reasonable  costs,  the 

AiiiKArJHr-Ciw-.  im-)  iBian.)  101c  areas.  principle  of  the  lesser  of  costs  or  charges 

l833wtr.S?n)  iMl  vl  mi^  ^'^  ^'duct'on  for ^nts.  The  payment  in  §413.13  does  not  apply.  ^ 

!S?  id  18^6  of Ihetiw  IJ^ty  A^  as  ,T°^^  "^ITf*  ^«»T^!^  T*"  ^^  ^^^  ^"*^^  profeTsUals  must  have 

amended  (42  U.S.C  1302.  I395«[b)  I395g,  "^^'  paragraph  (a)  are  reduced  to  the  a  compensation  arrangement  with  the 

13951(a),  (i).  and  (n).  I395x(v).  i395hh.  extent  necessary  to  avoid  any  RPCH.  The  health  professionals'  actual 

l395rr.  I395tt.  and  I395ww);  sec  608(d)(3)  duplication  of  any  grant  payments  made  time  is  divided  among  inpatient 

of  Pub.  L  I00-i85  (42  U.S.C  l39Sww  (note))  under  section  1820(a)(2)  of  the  Act  or  services,  outpatient  services,  and  non- 

and  sec  101  (c)  of  Pub.  L  101-234  (42  U.S.C  under  section  400S(e)  of  the  Omnibus  allowable  activities  such  as  research;  the 

l395ww(note)).  Budget  Reconciliation  Act  of  1987.  percentage  of  actual  time  applicable  to 
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outpatient  services  is  applied  to  total 
compensation.  The  resulting  amount  is 
included  with  the  RPCH's  outpatient 
facility  costs  for  determination  of  the 
average  cost  per  outpatient  RPCH  visit. 
(No  breakdown  is  required  for  physician 
professional  services  versus  tedmical 
services.) 

(iii)  A  KPdi  outpatient  visit 
represents  a  face-to-face  encoimter 
between  the  patient  and  a  health 
professional  during  which  the  RPCH 
outpatient  services  are  furnished. 
Encounters  with  more  than  one  health 
professional  and  multiple  encounters 
with  the  same  health  professionals 
which  take  place  on  the  same  day 
constitute  a  single  visit,  except  for  cases 
in  which  subsequent  encounters  occur 
on  the  same  day  for  an  injury  or  illness 
requiring  additional  diagnosis  or 
treatment  different  from  the  injury  or 
illness  associated  with  the  initial 
encounter.  These  subsequent  encounters 
are  counted  as  separate  visits. 

(iv)  Final  reimbursement  to  the  RPCH 
Is  based  on  a  year-end  cost  report,  as 
required  under  §  4 1 3 .20(b),  that 
provides  for  the  average  per  visit 
amount  methodology. 

5.  In  §413.114.  the  section  heading  is 
revised,  the  introductory  text  of 
paragraph  (b)  is  republished,  and  the 
definition  of  swing-bed  hospital  is 
revised  to  read  as  follows: 

1413.114    Payment  for  potthospttal  8NF 
ear*  furnished  by  a  swing-bad  hoapltal. 

•        •        *        •        • 

(b)  Definitions.  For  purposes  of  this 
section — 


Swing-bed  hospital  means  a  hospital 
or  RPCH  participating  in  Medicare  that 
has  an  approval  from  HCFA  to  provide 
posthospital  SNF  care  as  defined  in 
§409.20  of  this  chapter,  and  meets  the 
requirements  specined  in  §482.66  or 
§485.645  of  this  chapter,  respectively. 

G.  Part  424  is  amended  as  follows: 

PART  424— CONDmONS  FOR 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  216(j).  1102. 1814, 
1815(c).  1835. 1842(b),  1861, 1866(d),  1870(e) 
and  (f),  1871  and  1872  of  the  Social  Security 
Act  (42  U.S.C.  4160).  1302. 1395f.  1395g(c). 
139Sn.  1395u(b).  1395x.  1395cc(d),  1395gg(e) 
and  (f).  1395hh,  and  139SU). 

2.  A  new  §  424.15  is  added  to  read  as 
follows: 

§424.15    RaqulramantsforlnpatlantftPCH 


(a)  Content  of  certification.  Medicare 
part  A  pays  for  Inpatient  RPCH  services 


only  if  a  physician  certifies  that  the 
services  were  required  to  be  furnished 
immediately  on  a  temporary,  inpatient 
basis. 

(b)  Timing  of  certification. 
Certification  is  required  no  later  than  1 
day  before  the  date  on  which  the  claim 
for  payment  for  the  inpatient  RPCH 
services  is  submitted. 

f  424.20    [Amandad] 

3.  In  §  424.20,  in  the  undesignated 
introductory  text,  "or  RPCH"  is  added 
immediately  after  "hospital". 

H.  Part  440  is  amended  as  follows: 

PART  440-SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec  1102  of  the  Social  Swnirity 
Act  (42  U.S.C.  1302). 

2.  In  §  440.170,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

f  440.170    Any  othar  madleal  cars  or 
ramadial  car*  racegnbad  under  Suta  law 
and  apacWad  by  tfw  Saeratary. 

(g)  Rural  primary  care  hospital 
(RPCH) services— {\)  RPCH  services 
means  services  that  (i)  are  furnished  by 
a  provider  that  meet  the  requirements 
for  participation  in  Medicare  as  an 
RPCH  (see  subpart  F  of  part  485  of  this 
chapter),  and  (ii)  are  of  a  type  that 
would  be  paid  for  by  Medicare  when 
furnished  to  a  Medicare  beneficiary. 

(2)  Inpatient  RPCH  services  do  not 
include  nursing  facility  services 
furnished  by  an  RPCH  with  a  swing-bed 
approval. 

I.  Part  485  is  amended  as  follows: 

PART  485-CONDrnONS  OF 
PARTICIPATION  AND  CONDITIONS  OF 
COVERAGE:  SPECIAUZEO 
PROVIDERS 

1.  The  authority  citation  for  part  485 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1124, 1138, 1820, 
1861(aa)  and  (cc)  aod  1871  of  the  Social 
Security  Act;  (42  U.S.C  1302, 1320a-3. 
1320b-8, 13951-4, 1395x(aa)  and  (cc).  and 
139Shh):  and  sec.  353  of  the  Public  Health 
Service  Act  (42  U.S.C  263a). 

2.  Subpart  E  is  added  and  reserved 
and  a  new  subpart  F  consisting  of 
§§485.601  through  485.645  is  added,  as 
follows: 

Subpart  E— {'^eaarvad] 

Subpart  F— CondMona  of  Partieipatlon: 
Rural  Primary  Care  Hoapitals  (RPCHa) 

s«& 

485.601  Basis  aod  scope. 

485.602  Definitions. 

485.603  Rural  health  network. 


Sec 

485.604    Personnel  qualifications. 
485.606    Designation  of  RPCHs. 
485.608    Condition  of  participation: 

Compliance  with  Federal.  SUte.  and 

local  laws  and  regulations. 
485.610    Condition  of  participation: 

Location. 
485.61 2    Condition  of  participation: 

Compliance  with  hospital  requirements 

at  time  of  application. 
485.614    Condition  of  participation: 

Termination  of  Inpatient  care  services. 
485.616    Condition  of  participation: 

Agreement  to  participate  in  network 

communications  systems. 
485.618    Condition  of  participation: 

Emergency  services. 
485.620    Condition  of  participation:  Numt)er 

of  t>ed8  and  length  of  stay. 
485.623    Condition  of  participation: 

Physical  plant  and  environment. 
485.627    Condition  of  participation: 

Organizational  structure. 
485.631    Condition  of  participation:  StafTmg 

and  staff  responsibilities. 
485.635    Condition  of  participation: 

Provision  of  services. 
485.638    Condition  of  participation:  Qlnical 

records. 
485.641     Condition  of  participation:  Periodic 

evaluation  and  quality  assurance  review. 
485.645    Special  requirements  for  RPCH 

providers  of  long-term  care  services 

("swing-beds"). 

S48S.601    Baals  and  scope. 

(a)  Statutory  basis.  This  subpart  is 
based  on  section  1820  of  the  Act  which 
sets  forth  the  conditions  for  designating 
certain  hospitals  as  RPCHs. 

(b)  Scope.  This  subpart  sets  forth  the 
conditions  that  a  hospital  must  meet  to 
be  designated  as  an  RPCH. 

S  485.602    Definitions. 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise: 

Direct  services  means  services 
provided  by  the  staff  of  the  RPCH. 

f  485.603    Rural  health  natwork. 

A  rural  health  network  is  an 
organization  that  meets  the  following 
specifications: 

(a)  It  includes — 

(1)  At  least  one  hospital  that  the  State 
has  designated  or  plans  to  designate  as 
an  RPCH;  and 

(2)  At  least  one  hospital  that  meets 
one  of  the  following  conditions: 

(i)  The  State  has  designated  or  plans 
to  designate  the  hospital  as  an  EACH 
under  §412.1 09(c)  of  this  chapter. 

(ii)  HCFA  has  classified  the  hospital 
as  a  referral  center  under  §  412.96  of  this 
chapter. 

(iii)  The  hospital  is  located  in  an 
urban  area  and  meets  the  criteria  for 
classification  as  a  regional  referral 
center  under  §  412.96  of  this  chapter. 
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(b)  The  members  of  the  organization 
have  entered  into  agreements 
regarding — 

(1)  Patient  referral  and  transfer; 

(2)  The  development  and  use  of 
communications  systems,  including, 
where  feasible,  telemetry  systems  and 
systems  for  electronic  sharing  of  patient 
data:  and 

(3)  The  provision  of  emergency  and 
nonemergency  transportation  among 
members. 

S  485.604    Personn*!  qualiflcationa. 

Staff  that  furnish  services  in  an  RPCH 
must  meet  the  appUcable  requirements 
of  this  section. 

(a)  Clinical  nurse  specialist.  A  clinical 
nurse  speciaUst  must  be  a  person  who 
performs  the  services  of  a  clinical  nurse 
specialist  as  authorized  by  the  State,  in 
accordance  with  State  law  or  the  State 
regulatory  mechanism  provided  by  State 
law. 

(b)  Nurse  practitioner  A  nurse 
practitioner  must  be  a  registered 

[>rofessional  nurse  who  is  currently 
icensed  to  practice  in  the  State,  who 
meets  the  State's  requirements 
governing  the  qualification  of  nurse 
practitioners,  and  who  meets  one  of  the 
fblloMdng  conditions: 

(1)  Is  ciurently  certified  as  a  primary 
care  nurse  practitioner  by  the  American 
Nurses'  Association  or  by  the  National 
Board  of  Pediatric  Nurse  Practitioners 
and  Associates. 

(2)  Has  successfully  completed  a  1 
academic  year  program  that — 

(i)  Prepares  registered  nurses  to 
perform  an  expanded  role  in  the 
delivery  of  primary  care; 

(ii)  Includes  at  least  4  months  (in  the 
aggregate)  of  classroom  instruction  and 
a  component  of  supervised  clinical 
practice:  and 

(iii)  Awards  a  degree,  diploma,  or 
certificate  to  persons  who  successfully 
complete  the  program. 

(3)  Has  successfully  completed  a 
formal  educational  program  (for 
preparing  registered  nurses  to  perform 
an  expanded  role  in  the  delivery  of 
primary  care)  that  does  not  meet  the 
requirements  of  paragraph  (a)(2)  of  this 
section,  and  has  been  performing  an 
expanded  role  in  the  delivery  of  primary 
care  for  a  total  of  12  months  during  the 
18-month  period  immediately  preceding 
June  25. 1993. 

(c)  Physician  assistant.  A  physician 
assistant  must  be  a  person  v^o  meets 
the  applicable  State  requirements 
governing  the  qualifications  for 
assistants  to  primary  care  physicians, 
and  who  meets  at  least  one  of  the 
following  conditions: 

(1)  Is  currently  certified  by  the 
National  Commission  on  Certification  of 


Physician  Assistants  to  assist  primary 
care  physicians. 

(2)  Has  satisfactorily  completed  a 
program  for  preparing  physician 
assistants  that— 

(i)  Was  at  least  one  academic  year  in 
length: 

(ii)  Consisted  of  supervised  clinical 
practice  and  at  least  4  months  (in  the 
aggregate)  of  classroom  instruction 
directed  toward  preparing  students  to 
deliver  health  care;  and 

(iii)  Was  accredited  by  the  American 
Medical  Association's  Committee  on 
Allied  Health  Education  and 
Accreditation. 

(3)  Has  satisfactorily  completed  a 
formal  educational  program  (for 
preparing  physician  assistants)  that  does 
not  meet  the  requirements  of  paragraph 
(c)(2)  of  this  section  and  has  been 
assisting  primary  care  physicians  for  a 
total  of  12  months  during  the  18-month 
period  immediately  preceding  June  25, 
1993. 

1485.606    DMlgnation  of  RPCHa. 

(a)  Criteria  for  State  designation — (1) 
A  State  receiving  a  grant  under  section 
1820(a)(1)  of  the  Act  may  designate  as 
an  RPCH  any  hospital  in  the  State  that 
meets  the  RPCH  conditions  of 
participation  in  this  subpart  F  and 
applies  to  the  State  for  designation  as  an 
RPCH. 

(2)  The  State  must  give  preference  to 
hospitals  participating  in  a  rural  health 
network,  as  defined  in  §485.603. 

(3)  The  State  must  not  deny  any 
hospital  that  is  otherwise  eligible  for 
designation  as  an  RPCH  under  this 
paragraph  (a)  solely  because  the  hospital 
has  entered  into  an  agreement  under 
which  the  hospital  may  provide 
posthospital  SNF  care  as  described  in 
§482.66  of  this  chapter. 

(b)  Criteria  for  HCF A  designation— {\) 
HCFA  designates  a  hospital  as  an  RPCH 
if  the  hospital  is  designated  as  an  RPCH 
by  the  State  in  which  it  is  located. 

(2)  HCFA  may  designate  a  hospital  as 
an  RPCH  if  the  hospital  is  not  eligible 
for  State  designation  and  meets  a^  the 
requirements  in  paragraph  (c)(2)  of  this 
section. 

(3)  HCFA  may  also  designate  not  more 
than  15  hospitals  as  RPCHs  if  the 
hospitals  are  not  located  in  States 
receiving  grants  under  section 
1820(a)(1)  of  the  Act  and  meet  the 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(c)  Special  rule:  Hospitals  not  eligible 
for  State  designation  as  RPCHs— {!) 
HCFA  may  designate  not  more  than  15 
hospitals  as  RPQis  under  this 
paragraph  (c)(1).  These  hospitals  must 
not  be  located  in  a  State  receiving  a 
grant  under  section  1820(a)(1)  of  the  Act 


but  must  meet  the  requirements  with 
regard  to  location,  participation  in  the 
Medicare  program,  and  emergency 
services  as  defined  in  §§  485.610, 
485.612  and  485.618.  respectively.  In 
designating  a  hospital  as  an  RPCH  under 
this  paragraph  (c)(1).  HCFA— 

(i)  Gives  preference  to  a  hospital  that 
has  entered  into  an  agreement  with  a 
rural  health  network  as  defined  in 
§  485.603  that  is  located  in  a  State 
receiving  a  grant  under  section 
1820(a)(1)  ofthe  Act;  and 

(ii)  Does  not  deny  this  designation  to 
a  hospital  that  otherwise  is  eligible  for 
this  designation,  solely  because  the 
hospital  has  entered  into  an  agreement 
as  described  in  §  482.66  of  this  chapter 
under  which  the  hospital  provides 
posthospital  SNF  care. 

(2)  HCFA  mav  designate  a  hospital  as 
an  RPCH  if  the  hospital  is  located  in  a 
State  receiving  a  grant  under  section 
1820(a)(1)  of  the  Act  and  is  not  eligible 
for  State  designation  under  paragraph 
(a)  of  this  section  solely  because  the 
hospital — 

(i;  Has  not  ceased,  or  agreed  to  cease, 
providing  inpatient  care  services,  as 
described  in  §  485.614; 

(ii)  Has  more  than  six  inpatient  beds 
or  does  not  transfer  or  disdiarge 
patients  within  72  hours  after 
admission,  as  described  in  §485.620;  or 

(iii)  Has  not  met  the  staffing 
requirements  as  described  in  §  485.631. 

1485.608    Condition  of  participation: 
Comp<lancewitt«  Federal,  State,  and  local 
lawt  and  regulationa. 

The  RPCH  and  its  staff  are  in 
compliance  with  applicable  Federal, 
State  and  local  laws  and  regulations. 

(a)  Standard:  Compliance  with 
Federal  laws  and  regulations.  The  RPCH 
is  in  compUance  with  applicable 
Federal  laws  and  regulations  related  to 
the  health  and  safety  of  patients. 

(b)  Standard:  Compliance  with  State 
and  local  laws  and  regulations.  All 
patient  care  services  are  furnished  in 
accordance  with  applicable  State  and 
local  laws  and  regulations. 

(c)  Standard:  Licensure  of  RPCH.  The 
RPCH  is  licensed  in  accordance  with 
applicable  Federal.  State  and  local  laws 
and  reflations. 

(d)  Standard:  Licensure,  certification 
or  registration  of  personnel.  Staff  of  the 
RPCH  are  licensed,  certified,  or 
registered  in  accordance  with  applicable 
Federal,  State,  and  local  laws  and 
regulations. 

1485.610    Condition  of  participation: 
Location. 

(a)  General  rule.  The  RPCH  meets  the 
following  requirements: 

(1)  The  RPCH  is  located  ouUide  any 
area  that  is  a  Metropolitan  Statistical 
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Area,  as  defined  by  the  Office  of 
Management  and  Budget,  or  that  has 
been  recognized  as  urban  under  the 
regulations  in  §412.62(0  of  this  chapter. 

(2)  The  RPCH  is  not  deemed  to  be 
located  in  an  urban  area  under 

§  412.63(b)  of  this  chapter. 

(3)  Tte  RPCH  has  not  been  classified 
as  an  urban  hospital  for  purposes  of  the 
wage  index  adjustment  by  HCFA  or  the 
Medicare  Geographic  Classification 
Review  Board  under  §  412.230(e)  of  this 
chapter,  and  is  not  among  a  group  of 
hospitals  that  have  been  redesignated  to 
an  adjacent  urban  area  under  §  412.232 
of  this  chapter. 

(b)  Exception.  An  RPCH  located  in  a 
Metropolitan  Statistical  Area  or  similar 
area  as  defined  in  §  412.62(f)  of  this 
chapter  is  deemed  to  meet  the 
requirements  of  paragraph  (a)  of  this 
section  if — 

(1)  The  RPCH  is  located  in  a  county 
whose  geographic  area  is  substantially 
larger  than  the  average  geographic  area 
for  urban  counties  in  the  United  States; 
end 

(2)  The  RPCH's  service  area  is 
characteristic  of  the  service  areas  of 
hospitals  located  in  rural  areas. 

f  485.61 2    Condition  of  participation: 
Complianc*  with  hoapltal  raqulramanta  at 
tinrM  of  application. 

(a)  The  hospital  has  a  provider 
agreement  to  participate  in  the  Medicare 
program  as  a  hospital  at  one  of  the 
following  times — 

(1)  At  the  time  the  hotpital  applies  for 
designation  as  an  RPCH;  or 

(2)  At  the  time  the  hospital  closed  if 
that  time  was  within  the  12  months 
prior  to  the  hospital's  application  for 
RPCH  designation. 

(b)  The  State  is  authorized  to 
determine  the  form,  content,  and  timing 
of  the  application  needed  to  be 
considered  for  designation  as  an  RPCH, 
and  to  deem  an  otherwise  eligible 
facility  to  have  applied  timely  under 
paragraph  (a)  if  it  closed  within  the  12- 
month  period  ending  on  the  date  on 
which  the  application  for  RPCH 
designation  is  first  made  available  to 
interested  facilities. 

(c)  The  hospital  is  not  found,  on  the 
basis  of  a  survey  iinder  part  489  of  this 
chapter,  to  be  in  violation  of  any  of  the 
provisions  of  its  provider  agreement 
either  at  the  time  the  hospital  applies 
for  designation  as  an  RPQi  or  at  the 
time  the  hospital  closed. 

1485.614    Condition  of  participation: 
Termination  of  inpatient  car*  aarvicaa. ' 
(a)  General  rule.  The  hospital  has 
ceased  providing  inpatient  hospital  care 
or  has  agreed  to  cease  providing 
inpatient  hospital  care  upon  approval  of 


its  application  for  designation  as  an 
RPCH. 

(b)  Exceptions— (1)  The  RPCH  has  a 
swing-bed  agreement  under  §  485.645  of 
this  chapter,  provides  inpatient  RPCH 
care  as  described  in  paragraph  (b)(2) 
and.  under  the  swing-bed  agreement, 
provides  posthospital  SNT  care. 

(2)  The  RPCH  does  not  have  a  swing- 
bed  agreement  and  provides  not  more 
than  six  inpatient  beds  for  providing 
inpatient  F^'CH  care  for  a  period  not  to 
exceed  72  hours  if  needed  to  stabilize  a 
patient's  condition  before  discharge  or 
transfer  to  a  hospital.  This  72-hour 
period  may  be  extended  if  transfer  to  a 
hospital  is  precluded  because  of 
inclement  weather  or  other  emergency 
conditions. 

(3)  The  RPCH  is  designated  by  HCFA 
as  an  RPCH  under  the  specific  criteria 
in  §  485.606(c)  of  this  chapter. 

§485.616    Condition  of  participation: 
Agraamant  to  particlpata  In  network 
communlcationa  ayatam. 

In  the  case  of  an  RPCH  that  is  a 
member  of  a  rural  health  network  as 
defined  in  §485.603  of  this  chapter,  the 
RPCH  has  in  effect  an  agreement  to 
participate  with  other  hospitals  and 
facilities  in  the  communications  system 
of  the  network,  including  the  network's 
system  for  the  electronic  sharing  of 
patient  data,  including  telemetry  and 
medical  records,  if  the  network  has  in 
operation  such  a  system. 

1485.618    Condition  of  participation: 
Emargancy  aarvicaa. 

The  RPCH  provides  emergency  care 
necessary  to  meet  the  needs  of  its 
inpatients  and  outpatients. 

(a)  Standard:  Availability.  Emergency 
services  are  available  on  a  24-hours  a 
day  basis. 

(b)  Standard:  Equipment,  supplies, 
and  medication.  Equipment,  supplies, 
and  medication  used  in  treating 
emergency  cases  are  kept  at  the  RPCH 
and  are  readily  available  for  treating 
emergency  cases.  The  items  available 
must  include  the  following: 

(1)  Drugs  and  biologicals  commonly 
used  in  life-saving  procedures, 
including  analgesics,  local  anesthetics, 
antibiotics,  anticonvulsants,  antidotes 
and  emetics,  serums  and  toxoids, 
antiarrythmics,  cardiac  glycosides, 
antihypertensives,  diuretics,  and 
electrolytes  and  replacement  solutions. 

(2)  Equipment  and  supplies 
commonly  used  in  Ufe-saving 
procedures,  including  airways, 
endotracheal  tubes,  ambu  bag/valve/ 
mask,  oxygen,  tourniquets, 
immobilization  devices,  nasogastric 
tubes,  splints,  IV  therapy  supplies, 
suction  machine,  defibrillator,  cardiac 


monitor,  chest  tubes,  and  indwelling 
urinary  catheters. 

(c)  Standard:  Blood  and  blood 
products.  The  facility  provides,  either 
directly  or  under  arrangements,  the 
following: 

(1)  Services  for  the  procurement, 
safekeeping,  and  transfusion  of  blood, 
including  the  availability  of  blood 
products  needed  for  emergencies  on  a 
24-hours  a  day  basis. 

(2)  Blood  storage  facilities  that  meet 
the  requirements  of  42  CFR  part  493. 
subpart  K,  and  are  under  the  control  and 
supervision  of  a  pathologist  or  other 
qualified  doctor  of  medicine  or 
osteopathy.  If  blood  banking  services  are 
provided  under  an  arrangement,  the 
arrangement  is  approved  by  the 
facility's  medical  staff  and  by  the 
persons  directly  responsible  for  the 
operation  of  the  facility. 

(d)  Standard:  Personnel — (1)  There 
must  be  a  practitioner  with  training  or 
experience  in  emergency  care  on  call 
and  immediately  available  by  telephone 
or  radio  contact,  and  available  on  site 
within  30  minutes,  on  a  24-hours  a  day 
basis. 

(2)  The  practitioner  referred  to  in 
paragraph  (d)(1)  must  be  a  doctor  of 
medicine  or  osteopathy,  a  physician 
assistant,  or  a  nurse  practitioner. 

(e)  Standard:  Coordination  with 
emergency  response  systems.  The  RPCH 
must,  in  coordination  with  emergency 
response  systems  in  the  area,  establish 
procediires  under  which  a  doctor  of 
medicine  or  osteopathy  is  immediately 
available  by  telephone  or  radio  contact 
on  a  24-hours  a  day  basis  to  receive 
emergency  calls,  provide  information  on 
treatment  of  emergency  patients,  and 
refer  patients  to  the  RPCH  or  other 
appropriate  locations  for  treatment. 

1485.620    Condition  of  participation: 
Nuntbar  of  bada  and  length  of  stay. 

(a)  Standard:  Number  of  beds.  Except 
as  permitted  for  RPCHs  having  swing- 
bed  agreements  under  §485.645  of  this 
chapter,  the  RPCH  maintains  no  more 
than  six  inpatient  beds. 

(b)  Standard:  Length  of  stay.  The 
RPCH  discharges  or  transfers  each 
inpatient  within  72  hours  after 
admission,  unless  transfer  to  a  hospital 
is  precluded  because  of  inclement 
weather  or  other  emergency  conditions. 

f  485.623    Condition  of  participation: 
Phyaical  plant  and  anvironmant 

(a)  Standard:  Construction.  The  RPCH 
is  constructed,  arranged,  and 
maintained  to  ensure  access  to  and 
safety  of  patients,  and  provides 
adequate  space  for  the  provision  of 
direct  services. 
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(b)  Standard:  Maintenance.  The  RPCH 
has  housekeeping  and  preventive 
maintenance  proerams  to  ensiire  that — 

(1)  All  essential  mechanical, 
electrical,  and  patient-care  equipment  is 
maintained  in  safe  operating  condition: 

(2)  There  is  proper  routine  storage  and 
prompt  disposal  of  trash; 

(3)  Drugs  and  biologicals  are 
appropriately  stored; 

(4)  The  premises  are  clean  and 
orderly;  and 

(5)  There  is  proper  ventilation, 
lighting,  and  temperature  control  in  all 
pharmaceutical,  patient  care,  and  food 
preparation  areas. 

(c)  Standard:  Emergency  procedures. 
The  RPCH  assures  the  safety  of  patients 
in  non-medical  emergencies  by — 

(1)  Training  staff  in  handling 
emergencies,  including  prompt 
reporting  of  fires,  extinguishing  of  fires, 
protection  and,  where  necessary, 
evacuation  of  patients,  personnel,  and 
guests,  and  cooperation  with  fire 
fighting  and  disaster  authorities; 

(2)  Providing  for  emergency  power 
and  lighting  in  the  emergency  room  and 
for  battery  lamps  and  flashlights  in 
other  areas; 

(3)  Providing  for  an  emergency  fuel 
and  water  supply;  and 

(4)  Taking  other  appropriate  measures 
that  are  consistent  with  the  particular 
conditions  of  the  area  in  which  the 
RPCH  is  located. 

(d)  Standard:  Life  safety  from  fire — (1) 
Except  as  provided  in  paragraphs  (d)(2) 
and  (d)(3)  of  this  section,  the  RPCH 
must  meet  the  requirements  of  chapter 
12,  New  Health  Care  Occupancy,  or 
chapter  13,  Existing  Health  Care 
Occupancy,  of  the  1985  edition  of  the 
Life  Safety  Code  of  the  National  Fire 
Protection  Association.  Incorporation  by 
reference  of  the  1985  edition  of  the 
National  Fire  Protection  Association's 
Life  Safety  Code  (published  February  7, 
1985;  ANSI/NFPA  101)  was  approved 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  part  51.  The  Code  is  available  for 
inspection  at  the  HCFA  Information 
Resource  Center,  6325  Security 
Boulevard,  Room  G-IO-A  East  High 
Rise  Building,  Baltimore,  MD  21207, 
and  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  N\V.,  suite 
700.  Washington,  DC.  Copies  maybe 
obtained  from  the  National  Fire 
Protection  Association,  Batterj-march 
Park,  Quincy,  Mass.  02209.  If  any 
changes  in  this  code  are  also  to  be 
incorporated  by  reference,  a  dociunent 
to  that  effect  will  be  published  in  the 
Federal  Register. 

(2)  Any  RPCH  that  as  a  hospital  on  or 
before  November  26, 1982.  complied, 
with  or  without  waivers,  with  the 


requirements  of  the  1967  edition  of  the 
Life  Safety  Code,  or  after  November  26. 
1982  and  on  or  before  May  9. 1988. 
complied  with  the  1981  edition  of  the 
Life  Safety  Code,  is  considered  to  be  in 
compliance  with  this  standard  as  long 
as  the  RPCH  continues  to  remain  in 
compliance  with  that  edition  of  the 
Code.  The  1967  and  1981  Life  Safety 
Codes  are  available  for  inspection  at  the 
HCFA  Information  Resource  Center, 
6325  Security  Boulevard,  Room  G-IO-A 
East  High  Rise  Building.  Baltimore,  MD 
21207. 

(3)  After  consideration  of  State  survey 
agency  findings,  HCFA  may  waive 
specific  provisions  of  the  Life  Safety 
Code  that,  if  rigidly  applied,  would 
result  in  unreasonable  hardship  on  the 
RPCH,  but  only  if  the  waiver  does  not 
adversely  affect  the  health  and  safety  of 
patients. 

(4)  The  RPCH  maintains  written 
evidence  of  regular  inspection  and 
approval  by  State  or  local  fire  control 
agencies. 

$485,627    Condition  of  participation: 
Organizational  struetura. 

(a)  Standard:  Governing  body  or 
responsible  individual.  The  RPCH  has  a 
governing  body  or  an  individual  that 
assumes  full  legal  responsibility  for 
determining,  implementing  and 
monitoring  policies  governing  the 
RPCH's  total  operation  and  for  ensuring 
that  those  policies  are  administered  so 
as  to  provide  quality  health  care  in  a 
safe  environment. 

(b)  Standard:  Disclosure.  The  RPCH 
discloses  the  names  and  addresses  of — 

(1)  Its  owners,  or  those  with  a 
controlling  interest  in  the  RPCH  or  in 
any  subcontractor  in  which  the  RPCH 
directly  or  indirectly  has  a  5  percent  or 
more  ownership  interest,  in  accordance 
with  subpart  C  of  part  420  of  this 
chapter; 

(2)  The  person  principally  responsible 
for  the  operation  of  the  RPCH;  and       ** 

(3)  The  person  responsible  for 
medical  direction. 

$  485.631    Condition  of  participation: 
Staffing  and  staff  raaponsibiiltiea. 

(a)  Standard:  Staffin^l)  The  RPCH 
has  a  professional  health  care  staff  that 
includes  one  or  more  doctors  of 
medicine  or  osteopathy,  and  may 
include  one  or  more  physician 
assistants,  nurse  practitioners,  or 
clinical  nurse  specialists. 

(2)  Any  ancillary  personnel  are 
supervised  by  the  professional  staff. 

(3)  The  staff  is  sufficient  to  provide 
the  services  essential  to  the  operation  of 
the  RPCH. 

(4)  A  doctor  of  medicine  or 
osteopathy,  nurse  practitioner,  clinical 


nurse  specialist,  or  physician  assistant 
is  available  to  furnish  patient  care 
services  at  all  times  the  RPCH  operates. 
(5)  A  registered  nurse,  clinical  nurse 
specialist,  or  licensed  practical  nurse  is 
on  duty  whenever  the  RPCH  has  one  or 
more  inpatients. 

(b)  Standard:  Responsibilities  dfthe 
doctor  of  medicine  or  osteopathy. — (1) 
The  doctor  of  medicine  or  osteopathy — 

(i)  Provides  medical  direction  for  the 
RPCH's  health  care  activities  and 
consultation  for,  and  medical  , 

supervision  of,  the  health  care  staff; 

lii)  In  conjimction  with  the  physician 
assistant  and/or  nurse  practitioner 
member(s),  participates  in  developing, 
executing,  and  periodically  reviewing 
the  RPCH's  written  policies  governing 
the  services  it  fiimishes. 

(iii)  In  conjunction  with  the  physician 
assistant  and/or  nurse  practitioner 
members,  periodically  reviews  the 
RPCH's  patient  records,  provides 
medical  orders,  and  provides  medical 
care  services  to  the  patients  of  the 
RPCH;  and 

(iv)  Periodically  reviews  and  signs  the 
records  of  patients  cared  for  by  nurse 
practitioners,  clinical  nurse  specialists, 
or  physician  assistants. 

(2)  A  doctor  of  medicine  or 
osteopathy  is  present  for  sufficient 
periods  of  time,  at  least  once  in  every  2 
week  period  (except  in  extraordinary 
circumstances)  to  provide  the  medical 
direction,  medical  care  services, 
consultation,  and  supervision  described 
in  this  paragraph,  and  is  available 
through  direct  radio  or  telephone 
communication  for  consultation, 
assistance  with  medical  emergencies,  or 
patient  referral.  The  extraordinary 
circumstances  are  documented  in  the 
records  of  the  RPCH.  A  site  visit  is  not 
required  if  no  patients  have  been  treated 
since  the  latest  site  visit. 

(c)  Standard:  Physician  assistant, 
nurse  practitioner,  and  clinical  nurse 
specialist  responsibilities. — (1)  The 
physician  assistant,  the  nurse 
practitioner,  or  clinical  nurse  specialist 
members  of  the  RPCH's  staff— 

(i)  Participate  in  the  development, 
execution  and  periodic  review  of  the 
written  policies  governing  the  ser\nces 
the  RPCH  furnishes;  and 

(ii)  Participate  with  a  doctor  of 
medicine  or  osteopathy  in  a  periodic 
review  of  the  patients'  health  records. 

(2)  The  physician  assistant,  nurse 
practitioner,  or  clinical  nurse  specialist 
performs  the  following  functions  to  the 
extent  they  are  not  being  performed  by 
a  doctor  of  medicine  or  osteopathy: 

(i)  Provides  services  in  accordance 
with  the  RPCH's  policies. 

(ii)  Arranges  for,  or  refers  patients  to, 
needed  services  that  cannot  he 
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furnished  at  the  RPCH,  and  assures  that 
adequate  patient  health  records  are 
maintained  and  transferred  as  required 
when  patients  are  referred. 

(3)  Whenever  a  patient  is  admitted  to 
the  RPCH  by  a  nurse  practitioner, 
physician  assistant,  or  chnical  nurse 
specialist,  a  doctor  of  medicine  or 
osteopathy  on  the  staff  of  the  RPCH  is 
notified  of  the  admission. 

S  485.635    Condition  of  participation: 
Provision  of  torvtcM. 

(a)  Standard:  Patient  care  policies. — 
(1)  The  RPCH's  health  care  services  are 
furnished  in  accordance  with 
appropriate  written  policies  that  are 
consistent  with  appHcable  State  law. 

(2)  The  policies  are  developed  with 
the  advice  of  a  group  of  professional 
personnel  that  includes  one  or  more 
doctors  of  medicine  or  osteopathy  and 
one  or  more  physician  assistants,  nurse 
practitioners,  or  clinical  nurse 
specialists;  at  least  one  member  is  not  a 
member  of  the  RPCH  staff. 

(3)  The  policies  include  the  following: 
(i)  A  description  of  the  services  the 
RPCH  furnishes  directly  and  those 
furnished  through  agreement  or 
arrangement. 

Cii)  Policies  and  procedures  for 
emergency  medical  services. 

(iiij  Guidelines  for  the  medical 
management  of  health  problems  that 
include  the  conditions  requiring 
medical  consultation  and/or  patient 
referral,  the  maintenance  of  health  care 
records,  and  procedures  for  the  periodic 
review  and  evaluation  of  the  services 
furnished  by  the  RPCH. 

(iv)  Rules  for  the  storage,  handling, 
dispensation,  and  administration  of 
drugs  and  biologicals.  These  rules  must 
provide  that  there  is  a  drug  storage  area 
that  is  administered  in  accordance  with 
accepted  professional  principles,  that 
current  and  accurate  records  are  kept  of 
the  receipt  and  disposition  of  all 
scheduled  drugs,  and  that  outdated, 
mislabeled,  or  otherwise  unusable  drugs 
are  not  available  for  patient  use. 

(v)  Procedures  for  reporting  adverse 
drug  reactions  and  errors  in  the 
administration  of  drugs. 

(vi)  A  system  for  identifying, 
reporting,  investigating  and  controlling 
infections  and  communicable  diseases 
of  patients  and  personnel. 

(vii)  If  the  RPCH  furnishes  inpatient 
services,  procedures  that  ensure  that  the 
nutritional  needs  of  inpatients  are  met 
in  accordance  with  recognized  dietary 
practices  and  the  orders  of  the 
practitioner  responsible  for  the  care  of 
the  patients,  and  that  the  requirement  of 
§  483.25(i)  is  met  with  respect  to 
inpatients  receiving  posthospital  SNF 
care. 


(4)  These  policies  are  reviewed  at 
least  annually  by  the  group  of 
professional  personnel  required  under 
paragraph  (a)(2)  of  this  section,  and 
reviewed  as  necessary  by  the  RPCH. 

(b)  Standard:  Direct  services — (1) 
General.  The  RPCH  staff  furnishes  those 
diagnostic  and  therapeutic  services  and 
supplies  that  are  commonly  furnished 
in  a  physician's  office  or  at  another 
entry  point  into  the  health  care  delivery 
system,  such  as  a  low  intensity  hospital 
outpatient  department  or  emergency 
department.  These  include  medical 
history,  physical  examination,  specimen 
collection,  assessment  of  health  status, 
and  treatment  for  a  variety  of  medical 
conditions. 

(2)  Laboratory  services.  The  RPCH 
provides  basic  laboratory  services 
essential  to  the  immediate  diagnosis  and 
treatment  of  the  patient  that  meet  the 
laboratory  certificate  requirements  in 
part  493  of  this  chapter.  The  services 
provided  include: 

(i)  Chemical  examination  of  urine  by 
stick  or  tablet  methods  or  both 
(including  urine  ketones): 

(ii)  Microscopic  examinations  of  urine 
sediment; 

(iii)  Complete  blood  count  with 
differential; 

(iv)  Blood  glucose; 

(v)  Gram  stain; 

(vi)  Examination  of  stool  specimens 
for  occult  blood; 

(vii)  Pregnancy  tests; 

(viii)  Test  for  pinworm; 

(ix)  Erythrocyte  sedimentation  rate; 

(x)  Electrolvtes;  and 

(xi)  Arterial  blood  gas  or  oximetry 
testing. 

(3)  Radiology  services.  Radiology 
services  furnished  at  the  RPCH  are 
provided  by  staff  qualified  under  State 
law,  and  do  not  expose  RPCH  patients 
or  staff  to  radiation  hazards. 

(4)  Emergency  procedures.  In 
accordance  with  the  requirements  of 
§485.618,  the  RPCH  provides  medical 
emergency  procedures  as  a  first 
response  to  common  hfe-threatening 
injuries  and  acute  illness. 

(c)  Standard:  Services  provided 
through  agreements  or  arrangements. — 
(1)  The  RPCH  has  agreements  or 
arrangements  (as  appropriate)  with  one 
or  more  providers  or  suppliers 
participating  imder  Medicare  to  furnish 
other  services  to  its  patients, 
including — 

(i)  Inpatient  hospital  care; 

(ii)  Services  of  doctors  of  medicine  or 
osteopathy;  and 

(iii)  Additional  or  specialized 
diagnostic  and  clinical  laboratory 
services  that  are  not  available  at  the 
RPCH. 

(iv)  Food  and  other  services  to  meet 
inpatients'  nutritional  needs  to  the 


extent  these  services  are  not  provided 
directly  by  the  RPCH. 

(2)  Ii  the  agreements  or  arrangements 
are  not  in  writing,  the  RPCH  is  able  to 
present  evidence  that  patients  referred 
by  the  RPCH  are  being  accepted  and 
treated. 

(3)  The  RPCH  maintains  a  list  of  all 
services  furnished  under  arrangements 
or  agreements.  The  list  describes  the 
nature  and  scope  of  the  services 
provided. 

(4)  The  person  principally  responsible 
for  the  operation  of  the  RPOi  under 

§  485.627(b)(2)  of  this  chapter  is  also 
responsible  for  the  following: 

(i)  Services  furnished  in  the  RPCH 
whether  or  not  they  are  furnished  under 
arrangements  or  agreements. 

(ii)  Ensuring  that  a  contractor  of 
services  (including  one  for  shared 
services  and  joint  ventures)  furnishes 
services  that  enable  the  RPCH  to  comply 
with  all  applicable  conditions  of 
participation  and  standards  for  the 
contracted  services. 

(d)  Standard:  Nursing  services. 
Nursing  services  must  meet  the  needs  of 
patients. 

(1)  A  registered  nurse  must  provide 
(or  assign  to  other  personnel)  the 
nursing  care  of  each  patient,  including 
patients  at  a  SNF  level  of  care  in  a 
swing-bed  RPCH.  The  care  must  be 
provided  in  accordance  with  the 
patient's  needs  and  the  specialized 
qualifications  and  competence  of  the 
staff  available. 

(2)  A  registered  nurse  or,  where 
permitted  by  State  law,  a  physician 
assistant,  must  supervise  and  evaluate 
the  nursing  care  for  each  patient, 
including  patients  at  a  SNF  level  of  care 
in  a  swing-bed  RPCH. 

(3)  All  drugs,  biologicals,  and 
intravenous  medications  must  be 
administered  by  or  under  the 
supervision  of  a  registered  nurse,  a 
doctor  of  medicine  or  osteopathy,  or, 
where  permitted  by  State  law,  a 
physician  assistant,  in  accordance  with 
written  and  signed  orders,  accepted 
standards  of  practice,  and  Federal  and 
State  laws. 

(4)  A  nursing  care  plan  must  be 
developed  and  kept  current  for  each 
inpatient. 

S  485.638    Condltiont  of  participation: 
Clinical  record*. 

(a)  Standard:  Records  system. — (1) 
The  RPCH  maintains  a  clinical  records 
system  in  accordance  with  written 
policies  and  procedures. 

(2)  The  records  are  legible,  complete, 
accurately  documented,  readily 
accessible,  and  systematically 
organized. 

(3)  A  designated  member  of  the 
professional  staff  is  responsible  for 
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maintaming  the  records  and  for 
ensuring  that  they  aire  completely  and 
accurately  documented,  readily 
accessible,  and  systematically 
oicanized. 

(4)  For  each  patient  receiving  health 
care  services,  the  RPCH  maintains  a 
record  that  includes,  as  applicable — 

(ij  Identification  and  social  data, 
evidence  of  properly  executed  informed 
consent  fonns,  pertinent  medical 
history,  assessment  of  the  health  status 
and  health  care  needs  of  the  patient,  and 
a  brief  summary  of  the  episode, 
disposition,  and  instructions  to  the 
patient; 

(ii)  Reports  of  physical  examinations, 
'  diagnostic  and  laboratory  test  results, 
including  clinical  laboratory  services, 
and  consultative  findings; 

(iii)  All  orders  of  doctors  of  medicine 
or  osteopathy  or  other  practitioners, 
reports  of  treatments  and  medications, 
nursing  notes  and  documentation  of 
complications,  and  other  pertinent 
information  necessary  to  monitor  the 
patient's  progress,  such  as  temperature 
graphics,  progress  notes  describing  the 
patient's  response  to  treatment;  and 

(iv)  Dated  signatures  of  the  doctor  of 
medicine  or  osteopathy  or  other  heahh 
care  professional. 

(b)  Standard:  Protection  of  record 
information.— (1)  The  RPCH  maintains 
the  confidentiahty  of  record  information 
and  provides  safeguards  against  loss, 
destruction,  or  unauthorized  use. 

(2)  Written  policies  and  procedures 
govern  the  use  and  removal  of  records 
from  the  RPCH  and  the  conditions  for 
the  release  of  information. 

(3)  The  patient's  written  consent  is 
required  for  release  of  information  not 
required  by  law. 

ic)  Standard:  Retention  of  records. 
The  records  are  retained  for  at  least  6 
years  from  date  of  last  entry,  and  longer 
if  required  by  State  statute,  or  if  the 
records  may  be  needed  in  any  pending 
proceeding. 

I485.S41    Condition  of  participation: 
Periodic  evaluation  and  quality  assurance 
review. 

(a)  Standard:  Periodic  evaluation. — 
(1)  The  RPCH  carries  out  or  arranges  for 
a  periodic  evaluation  of  its  total 
program.  The  evaluation  is  done  at  least 
once  a  year  and  includes  review  of— 

(i)  The  utilization  of  RPCH  services, 
including  at  least  the  number  of  patients 
served  and  the  volume  of  services; 

(ii)  A  representative  sample  of  both 
active  and  closed  clinical  records;  end 

(iii)  The  RPCH's  health  care  pohcies. 

(2)  The  purpose  of  the  evaluation  is  to 
determine  whether  the  utiliration  of 
services  was  appropriate,  the 
established  policies  were  followed,  and 
any  changes  are  needed. 


(b)  Standard:  Quality  assurance.  The 
RPCH  has  an  effective  quality  assurance 
program  to  evaluate  the  quality  and 
appropriateness  of  the  diagnosis  and 
treatment  furnished  in  the  RPCH  and  of 
the  treatment  outcomes.  The  program 
requires  that — 

(1)  All  patient  care  services  and  other 
services  affecting  patient  health  and 
safety,  are  evaluated; 

(2)  Nosocomial  infections  and 
medication  therapy  are  evaluated; 

(3)  The  quality  and  appropriateness  of 
the  diagnosis  and  treatment  furnished 
by  nurse  practitioners,  clinical  nurse 
spedahsts,  and  physician  assistants  at 
the  RPCH  are  evaluated  by  a  member  of 
the  RPCH  staff  who  is  a  doctor  of 
medicine  or  osteopathy  or  by  another 
doctor  of  medicine  or  osteopathy  under 
contract  with  the  RPCH; 

(4)  The  quality  and  appropriateness  of 
the  diagnosis  and  treatment  furnished 
by  doctors  of  medicine  or  osteopathy  at 
the  RPCH  are  evaluated  by  the  PRO  "for 
the  State  in  which  the  RPCH  is  located; 
and 

(5)(i)  The  RPCH  staff  considers  the 
findings  of  the  evaluations,  including 
any  findings  or  recommendations  of  the 
PRO,  and  takes  corrective  action  if 
necessary. 

(ii)  The  RPCH  also  takes  appropriate 
remedial  action  to  address  deficiencies 
found  through  the  quality  assurance 
program. 

(iii)  The  RPCH  documents  the 
outcome  of  all  remedial  action. 

1485.645    Special  requirements  for  RPCH 
providers  of  tong-tann  ears  services 

("swing-beds"). 

An  RPCH  that  has  a  Medicare 
provider  agreement  to  participate  in 
Medicare  as  an  RPCH  must  meet  the 
following  requirements  in  order  to  be 
granted  an  approval  torn  HCFA  to 
provide  posthospital  SNF  care,  as 
specified  in  §409.30  of  this  chapter,  and 
be  paid  as  a  swing-bed  hospital,  as 
specified  in  §  413.114  of  this  chapter. 

(a)  Eligibility.  An  RPCH  must  meet  the 
following  eligibility  requirements: 

(1)  The  RPCH  has  no  more  than  12 
beds  for  the  use  of  inpatients.  Beds  used 
for  posthospital  SNF  care  in  separately 
certified  SNFs  and  nursing  facilities  are 
not  included  in  this  determination. 

(2)  The  RPCH  has  not  had  a  swing-bed 
approval  terminated  within  the  2  years 
previous  to  application. 

(b)  SNF  services.  The  RPCH  is 
substantially  in  compliance  with  the 
following  SNF  requirements  contained 
in  subpart  B  of  part  483  of  this  chapter: 

(1)  Resident  nghts  (§483.10(b)(3f 
through  (b)(6).  (d).  (e),  (h),  (i).  (j)(l)  (vii) 
and  (viii),  (1).  and  (m)  of  this  chapter). 

(2)  Admission,  transfer,  and  discharge 
rights  (§  483.12(a)  of  this  chapter). 


(3)  Resident  behavior  and  facility 
practices  (§  483.13  of  this  chapter). 

(4)  Patient  activities  (§  483.15(f)  of 
this  chapter),  except  that  the  services 
may  be  directed  either  by  a  quaUfied 
professifmal  meeting  the  requirements 
of  §  485.15(f)(2),  or  by  an  individual  on 
the  facility  staff  who  is  designated  as  the 
activities  director  and  who  serves  in 
cons^tation  vdth  a  therapeutic 
recreMion  specialist,  occupational 
therapist,  or  other  professional  with 
experience  or  education  in  recreational 
therapy. 

(5)  Social  services  (§  483.15(g)  of  this 
chapter). 

(6)  Comprehensive  assessment, 
comprehensive  care  plan,  and  discharge 
planning  (§  483.20(b),  (d).  and  (e)  of  this 
chapter). 

(7)  Specialized  rehabilitative  services 
(§483.45  of  this  chapter). 

(8)  Dental  services  (§  483.55  of  this 
chapter). 

(9)  Nutrition  (§  483.25(i)  of  this 
chapter!. 

J.  Part  488  is  amended  as  follows: 

PART  488— SURVEY  AND 
CERTIFICATION  PROCEDURES 

1.  The  authority  citation  for  part  488 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1814, 1861, 1865. 
1866, 1871, 1880. 1881, 1883,  and  1913  of  the 
Social  Security  Act  (42  U.S.C.  1302, 1395f, 
1395X.  1395bb,  1395cc  1395hh,  1395qq, 
1395rT,  1395tt.  and  13961). 

§488.1    [Amended] 

2.  In  §  488.1,  the  definidon  for 
Provider  of  services  or  provider  is 
amended  by  adding  "rural  primary  care 
hospital,"  immediately  after  "hospital,". 

K!  Part  489  is  amenaed  as  follows: 

PART  489-PROVIDER  AGREEMENTS 
UNDER  MEDICARE 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Audiority:  Sect.  1102, 1861, 1864(m), 
1866.  and  1871  of  th«  Social  Security  Act  (42 
U.S.Q  1302, 1395X,  1395aa(m),  1395cc,  and 
1395hh). 

2.  hi  §  489.2.  the  introductory  text  of 
paragraph  (b)  is  republished  and  a  new 
paragraph  (b)(7)  is  added  to  read  as 
follows: 

1489.2    Soepeofpan 

•        •        •        •        • 

(b)  The  following  providers  are 
subject  to  the  provisions  of  this  part: 

(7)  Rural  primary  care  hospitals 
(RPCHs). 

3.  In  §  489.20,  the  undesignated 
introductory  text  is  repubhshed,  and 
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paragraphs  (d)  and  (e)  are  revised  to 
read  as  follows: 

1489.20    BmIc  commttments. 

The  provider  agrees  to  the  following: 
«        •        •        •        • 

(d)  In  the  case  of  a  hospital  or  an 
RPCW  that  furnishes  services  to 
Medicare  beneficiaries,  either  to  furnish 
directly  or  to  make  arrangements  {as 
defined  in  §  409.3  of  this  chapter)  for  all 
Medicare-covered  services  to  inpatients 
of  a  hospital  or  an  RPCH  except  the 
following: 

(1)  Physicians'  services  that  meet  the 
criteria  of  §  405.550(b)  of  this  chapter 
for  payment  on  a  reasonable  charge 
basis. 

(2)  Physician  assistant  services,  as 
defined  in  section  1861(s)(2)(K)(i)  of  the 
Act,  that  are  furnished  after  December 
31, 1990. 

(3)  Certified  nurse-midwife  services, 
as  defined  in  section  1861(ff)  of  the  Act. 
that  are  furnished  after  December  31, 
1990. 

(4)  Qualified  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act, 


that  are  furnished  after  December  31. 
1990. 

(5)  Services  of  an  anesthetist,  as 
defined  in  §  410.69  of  this  chapter. 

(e)  In  the  case  of  a  hospital  or  RPCH 
that  furnishes  inpatient  hospital 
services  or  inpatient  RPCH  services  for 
which  payment  may  be  made  under 
Medicare,  to  maintain  an  agreement 
with  a  PRO  for  that  organization  to 
review  the  admissions,  quality, 
appropriateness,  and  diagnostic 
inlOTmation  related  to  those  inpatient 
services.  The  requirement  of  this 
paragraph  (e)  applies  only  if.  for  the  area 
in  which  the  hospital  or  Rf>CH  is 
located,  there  is  a  PRO  that  has  a 
contract  with  HCFA  imder  part  B  of  title 
XI  of  the  Act. 

L.  Part  498  is  amended  as  follows: 

PART  498— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTiaPATION  IN  THE  MEDICARE 
PROGRAM 

1.  The  authority  citation  for  part  498 
continues  to  read  as  follows: 


Authority:  Socs.  205(a).  1102. 1861(aa). 
1869(c).  1871.  and  1872  of  the  Social 
Security  Act  (42  U.S.Q  405(a),  1302, 
1395x(aa).  1395fflc),  1395hh,  and  1395ii). 
unless  otherwise  noted. 

1498.2    [Amwid«d] 

2.  In  S  498.2,  the  definition  for 
Provider  is  amended  by  adding  "rural 
primary  care  hospital  (RPCH)." 
immediately  after  "hospital.". 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93-773,  Medicare— Hospital 
Insurance  Program  and  No.  93-774, 
Medicare— Supplementary  Medical 
Insurance) 

Dated:  March  18, 1993. 

William  Toby,  Jr.. 

Acting  Deputy  Administrator,  Health  Care 
Financing  Adwinistration. 

Approved:  April  19, 1993. 
Donna  E.  ShaUU, 
Secretary. 
IFR  Doc  93-12262  Filed  5-25-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminlatraUon 

21CFRPart17 
[DociMlNa»1»M>4«7] 

CMI  Money  PenaMea:  Biologica, 
Druga,  and  Medical  Devicee 

AQCNCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
regulations  to  establish  hearing 
procedures  when  a  bearing  is  requested 
concerning  the  administrative 
imposition  of  dvil  money  penalties  by 
FDA.  The  proposed  rule  would 
implement  the  dvil  money  penalty 
provisions  of  several  recent  statutes: 
The  National  Childhood  Vacdne  Injury 
Act  of  1986,  the  Prescription  Drug 
Marketing  Act  of  1988,  the  Safe  Medical 
Devices  Act  of  1990,  and  the  Generic 
Drug  Enforcement  Act  of  1992. 
DATES:  Written  comments  by  July  26, 
1993.  The  agency  is  proposing  that  any 
final  rule  that  may  be  issued  based  upon 
this  proposal  become  effective  30  days 
follovdng  its  publication  in  the  Federal 
Register. 

A0CMESSE8:  Submit  tvritten  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
AdministraUon,  rm.  1-23, 12420 
Parkla%vn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Alida  Abbott.  Regulations  Policy  and 
Management  Staff  (HF-26).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
3480. 

8Uf>f>LEMENTARV  MFORMATMM: 

L  The  Statutes 

FDA  is  pn^Msing  regulations 

Soveming  hearing  procedures  when  a 
earing  is  requested  concerning  FDA's 
administrative  imposition  of  dvil 
money  penalties  imder  four  recently 
enacted  statutes. 

A.  The  National  Childhood  Vaccine 
Injury  Act  (the  NCVIA) 

On  November  14, 1986,  the  President 
signed  into  law  the  NCVIA  (Pub.  L  99- 
660),  which  added  section  351(d)(2)(B) 
to  the  PubUc  Health  Service  Act  (42 
U.S.C  282(dK2)(B))  (the  PHS  Act). 
Section  3Sl(dH2)(B)  of  the  PHS  Act 
authorizes  FDA  to  impose  dvil  money 
penalties  for  violations  of  biologic  recall 
order*. 

The  NCVIA  alao  added  section  2128 
to  the  PHS  Act  (42  U.S.C  300aa-28) 


authorizing  the  imposition  of  dvil 
money  penalties  on  vaccine 
manufiactuiers  that  intentionally  violate 
certain  recordkeeping  and  reporting 
requirements.  Authority  imder  this 
section  was  redelegated  to  FDA  in  the 
Federal  Register  of  September  16, 1988 
(53  FR  36127). 

B.  The  Prescription  Drug  Marketing  Act 
(thePDMA) 

On  April  22, 1988,  the  President 
signed  into  law  the  PDMA  (Pub.  L  100- 
293),  which  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Ad  (the  ad). 
Section  7  of  the  PDMA  added  section 
303  (b)(2)  tiirough  (b)(S)  of  the  ad  (21 
U.S.C  333(b)(2)  tiirough  (b)(5)),  which 
provide  for  dvil  money  penalties.  The 
dvil  money  penalties  authorized  in  the 
PI^flA  are  tied  to  the  conviction  of  an 
emplo]ree  of  a  manufadurer  or 
distributor  for  violation  of  Federal  or 
State  law  prohibiting  the  sale,  purchase, 
trade,  or  the  offer  to  sell,  purchase  or 
trade  drug  samples. 

C.  The  Safe  Medical  Devices  Act  (the 
SMDA) 

On  November  28, 1990.  the  President 
signed  into  law  the  SMDA  (Pub.  L.  101- 
629),  which  amended  the  act  Section  17 
of  Uie  SMDA  added  section  303(f)  to  die 
ad  (21  U.S.C.  333(f)),  which  authorizes 
FDA  to  impose  dvil  money  penalties  for 
meet  violations  of  the  ad  which  relate 
to  medical  devices. 

D.  The  Generic  Drug  Enforcement  Act  of 
1992  (the  CDEA) 

On  May  13, 1992,  the  President 
signed  into  law  the  ODEA  (Pub.  L  102- 
282),  which  also  amended  the  ad. 
Section  3  of  the  CDEA  added  sedion 
307(b)  to  the  ad  (21  U.S.C.  337(b)) 
which  authorizes  FDA  to  impose  dvil 
money  penalties  for  certain  actions, 
such  as  oribing  or  attempting  to  bribe 
any  Department  of  Healtn  and  Human 
Services  (EttiHS)  employee  in 
connection  with  an  abbreviated  drug 
application  or  knowingly  obstructing  a 
DHHS  investigation  into  any  drug 
subjed  to  an  application. 

FDA  expeds  uat  dvil  money 
penalties  will  be  sought  where  other 
available  remedies  of  seizure, 
injimdioo.  or  prosecution  do  not  reach 
the  violations  in  question,  do  not 
provide  a  sulBdent  deterrent,  or  are 
otherwise  not  the  appropriate  remedy  in 
a  jMrticular  case.  FDA  recognizes  that 
administrative  dvil  money  penalties  are 
a  new  authority  for  FDA.  The  agency 
intends  to  pro<»ed  responsibly  in  using 
this  authority  while  at  the  same  time 
using  it  effectively  to  achieve  greater 
compliance  with  the  statutes  in 
queMion. 


These  proposed  procedural 
regulations  are  an  important  step  in 
FDA's  efforts  to  ensure  that  fair  and 
effident  procedures  for  dvil  penalties 
are  in  place.  The  SMDA  and  the  CDEA 
provide  considerable  detail  as  to  the 
procedure  for  administrative 
imposition  of  dvil  money  penalties.  For 
these  statutes,  procedural  rules  are  not 
a  prerequisite  to  FDA's  use  of  the  civil 
money  penalty  authority,  but  are 
desirable  nonetheless.  Although  the 
NCVIA  and  die  PDMA  do  not  explicitly 
describe  FDA's  role  in  assessing  civil 
money  penalties,  FDA  interprets  these 
acts  as  giving  FDA  the  authority  to 
impose  these  penalties  administratively 
sub)ed  to  judicial  review  Alternatively, 
the  agency  may  eled  to  seek  judicial 
imposition  of  dvil  money  penalties,  as 
is  appropriate  in  a  particular  case. 
Under  both  of  these  acts,  FDA  is 
proposing  to  provide  {>ersons  against 
whom  FDA  initiates  a  proceeding  to 
assess  dvil  money  penalties  an 
opportunity  for  a  hearing  as  is  explicitly 
provided  for  in  the  SMDA  and  the 
CDEA.  A  regulation  establishing 
procedures  for  the  condud  of  these 
hearings  is  appropriate. 

IL  Background 

A.  The  National  Childhood  Vaccine 
Injury  Act  of  1986 

The  NCVIA  simply  states  Uiat  any 
violation  of  a  biologic  recall  order  "shall 
subjed  the  violator  to  a  civil  penalty  of 
up  to  $100,000  per  day  of  violation 
•  •  *"  (42  U.S.C  262(d)(2)(B)).  Civil 
money  penalties  are  the  only  type  of 
pwialties  provided  for  violations  of 
biologic  recall  orders.  There  is  no 
maximum  penalty  that  may  be  imposed. 
The  dvil  money  penalty  provision 
became  effective  90  days  after  the  date 
of  enactment. 

Similar  language  on  civil  money 
penalties  appears  in  the  provisions  of 
the  NCVIA  for  vaccine  manufadurers 
who  intentionally  destroy,  alter,  falsify, 
or  conceal  a  required  record  or  report: 
such  a  manufadurer  is  "subjed  to  a 
dvil  penalty  of  up  to  5100,000  per 
occurrence,"  or  to  a  criminal  penalty  (42 
U.S.C  300aa-28). 

The  statute  does  not  state  the  manner 
in  which  these  dvil  money  penalties  are 
to  be  imposed,  but  FDA  interprets  tiiis 
statute  as  enabling  the  i>enaltie8  to  be 
administratively  imposed. 

Because  the  NCVIA  is  silent  on 
whether  Congress  intended  dvil  money 
penalties  to  be  judicially  or 
administratively  imposed,  FDA  believes 
that  it  has  the  authority  to  choose  which 
it  believes  best  No  court  has  found  that, 
where  Congress  is  silent  cm  procedures, 
an  agency  is  prohibited  from 


Federal  Regirter  /  Vol.  58.  No.  100  /  Wednesday.  May  26.  1993  /  Proposed  Rules  30681 


administratively  imposing  civil  money 
penalties  after  according  a  right  to  a 
hearing.  See  United  States  v. 
International  Harvester,  387  F.  Supp. 
1338  P.D.C.  1979).  FDA's  interpretation 
of  its  authority  under  the  NCVIA,  where 
delegation  is  implicit  rather  than 
explicit,  is  entitled  to  judicial  deference. 
Chevron  v.  NRDC.  467  U.S.  837  (1984). 
The  agency  believes  that  the  NCVIA 
gives  FDA  the  option  to  pursue  either 
administrative  imposition  of  civil 
money  penalties,  followed  by  a  right  to 
seek  judicial  review  of  the 
administrative  record,  or  judicial 
imposition  of  the  penalties,  depending 
upon  which  means  of  imposition  of 
civil  money  penalties  is  the  most  fair 
and  efficient  in  a  particular  case. 
In  contrast  to  the  laws  FDA  is 
implementing  in  this  proposal,  some 
civil  money  penalty  statutes  clearly  call 
only  for  judicial  imposition  of  penalties. 
For  exan.ple,  the  electronic  product 
radiation  provisions  in  section  539  of 
the  act  (21  U.S.C.  360pp)  specify  that 
enforcement  actions  are  to  be  brought  in 
the  U.S.  district  courts.  These 
provisions  have  been  in  place  since 
enactment  of  the  Radiation  Control  for 
Health  and  Safety  Act  of  1968  and  are 
representative  of  older  dvil  money 
penalty  laws. 

B.  The  Prescription  Drug  Marketing  Act 
of  1987 

The  PDMA  provides  for  civil  money 
penalties  upon  the  conviction  of  an 
employee  of  a  manufactiuer  or 
distributor  for  violating  Federal  or  State 
law  prohibiting  the  sale,  purchase,  or 
trade,  or  the  offer  to  sell,  purchase,  or 
trade  drug  samples. 

The  manufacturer  or  distributor  may 
also  be  subject  to  civil  money  penalties 
for  failing  to  report  these  convictions  to 
the  Secretary  of  Health  and  Human 
Services.  Upon  conviction  of  its 
employee(s)  the  manufacturer  or 
distributor  is  subject  to  a  civil  money 
penalty  of  up  to  $50,000  for  each 
violation  for  each  of  the  first  2 
convictions  in  any  10-year  period  and 
up  to  $1,000,000  for  the  third  violation 
in  the  same  10-year  period.  In  addition, 
the  failure  of  the  manufacturer  or 
distributor  to  report  such  convictions  to 
the  Secretary  of  Health  and  Human 
Services  may  subject  that  manufacturer 
or  distributor  to  a  dvil  money  penalty 
of  up  to  $100,000. 

There  are  three  exceptions  to  the  dvil 
liability  of  drug  manufacturers  or 
distributors  whose  representatives  are 
convicted  of  violating  the  PDMA.  First, 
if  the  manufactiirer  or  distributor 
provides  information  leading  to  the 
arrest  and  conviction  of  its 
representative  who  has  violated  the 


PDMA,  the  manufacturer  will  not  be 
subject  to  the  civil  money  penalties 
authorized.  Secondly,  the  manufactiirer 
or  distributor  will  not  be  liable  for  dvil 
money  penalties  if  it  can  demonstrate  by 
clear  and  convincing  evidence  that  it 
was  conducting  a  good  faith 
investigation  of  the  events  or 
transactions  which  resulted  in  the  arrest 
and  conviction  of  its  employee(s). 
Finally,  in  extraordinary  circumstances 
where  the  drug  manufacturer  or 
distributor  is  making  a  maximum  effort 
to  detect  abuses  of  its  sample 
distribution  system  and  could  not 
reasonably  be  expected  to  have  deteded 
a  violation,  it  will  not  be  liable  for  civil 
money  penalties. 

As  with  the  NCVIA.  FDA  Interprets 
the  PDMA  as  implicitly  authorizing 
FDA  to  impose  dvil  money  penalties 
administratively,  subject  to  procedural 
safeguards  as  provided  in  this  proposed 
rule,  or  to  seek  judicial  imposition  of 
these  penalties,  as  appropriate  in  the 
particular  case. 

C.  The  Safe  Medical  Devices  Act  of  1 990 

While  section  303(f)  of  the  ad 
authorizes  the  imposition  of  dvil  money 
penalties  for  most  violations  of  the  ad 
that  concern  devices,  dvil  money 
penalties  are  not  authorized  against 
persons  who  violate  sedion  519(a)  of 
the  act  (21  U.S.C.  360i(a)),  with  resped 
to  recordkeeping  and  reporting,  or 
section  520(t)  of  the  ad  (21  U.S.C. 
360j(f)),  with  resped  to  current  good 
manufaduring  practice  (CGMP) 
requirements,  unless  the  violation 
constitutes  a  significant  and  blowing 
departure  from  such  requirements  or  a 
risk  to  the  public  health.  Qvil  money 
penalties  also  do  not  apply  to  any 
person  who  commits  minor  violations  of 
section  519(e)  of  the  ad  with  resped  to 
tracking  requirements  or  section  519(f) 
of  the  ad  with  resped  to  reports  of 
corredions  only,  if  the  person 
demonstrates  substantial  compliance 
with  these  sections.  Finally,  dvil  money 
penalties  do  not  apply  to  violations  of 
section  501(a)(2)(A)  of  the  ad  (21  U.S.C. 
3Sl(a)(2)(A))  which  involve  one  or  more 
devices  that  are  not  defective.  Sedion 
501(a)(2)(A)  of  the  ad  provides  that  a 
device,  or  drug,  shall  be  deemed  to  be 
adulterated  if  it  has  been  prepared, 
packed,  or  held  under  insanitary 
conditions  whereby  it  may  have  been 
contaminated  with  filth  or  whereby  it 
may  have  been  rendered  injurious  to 
health. 

The  dvil  penalty  may  not  exceed 
$15,000  for  each  violation  and  may  not 
exceed  $1,000,000  for  all  violations 
adjudicated  in  a  tingle  proceeding.  The 
dvil  money  penalty  provisions  were 
effective  upon  enactment 


Section  303(f)  of  the  ad  provides  that 
FDA  may  impose  a  dvil  money  penalty 
by  order  issued  after  the  person  against 
whom  the  penalty  is  to  be  assessed  has 
been  given  an  opportunity  for  a  hearing 
in  accordance  vtrith  5  U.S.C  554. 
Section  303(0  of  the  ad  further  provides 
that,  in  the  course  of  an  investigation 
regarding  the  imposition  of  dvil  money 
penalties,  FDA  may  issue  subpoenas 
requiring  the  attendance  and  testimony 
of  witnesses  and  the  production  of 
evidence  that  relates  to  the  matter  under 
investigation. 

In  determining  the  amount  of  a  dvil 
money  penalty,  the  SMDA  directs  FDA 
to  take  into  account  the  natiire. 
circumstances,  extent,  and  gravity  of  the 
violations,  the  violator's  ability  to  pay, 
the  effed  on  its  ability  to  continue  to  do 
business,  any  history  of  prior  violations, 
the  degree  of  culpability,  and  any  other 
matter  that  justice  may  require.  FDA 
will  develop  guidelines  on  how  it  v^ll 
determine  the  amoimt  of  a  dvil  money 
penalty. 

FDA  may  compromise,  modify,  or 
remit,  with  or  without  conditions,  any 
dvil  money  penalty  which  is  assessed. 
The  amount  of  any  penalty,  when 
finally  determined,  may  be  deduded 
bom  any  sums  owed  by  the  United 
States  to  the  person  charged. 

Any  person  who  requests  a  hearing 
regarding  the  assessment  of  a  dvil 
money  penalty  and  is  aggrieved  by  an 
order  assessing  a  dvil  money  penalty 
may  file  a  petition  for  judidal  review 
with  the  United  States  Court  of  Appeals 
for  the  Distrid  of  Columbia  Circuit  or 
any  other  drcuit  in  which  the  person 
resides  or  transacts  business.  Any  such 
petition  must  be  filed  within  60  days 
after  the  order  making  the  assessment  is 
issued. 

If  a  person  fails  to  pay  an  assessment 
of  a  dvil  money  penalty,  after  the  order 
making  the  assessment  becomes  final 
and  the  person  affeded  does  not  file  for 
judicial  review,  or  after  a  court  has 
entered  a  final  action  in  favor  of  FDA, 
the  Attorney  General  on  behalf  of  FDA 
may  recover  the  amount  assessed  with 
interest  at  the  prevailing  rates  in  an 
action  brought  in  any  appropriate 
distrid  court  of  the  United  States.  In 
such  an  action,  the  validity,  amount, 
and  appropriateness  of  the  penalty  is 
not  subjed  to  review. 

Although  the  SMDA,  unlike  the 
GDEA  disciissed  below,  is  not  explidt 
on  this  point.  FDA  interprets  section 
303(f)  of  the  ad  as  authorizing  FDA,  in 
lieu  of  initiating  a  proceeding  for 
administrative  civil  penalties,  to  request 
the  Attorney  General  to  seek  a  dvil 
penalty  in  court 

Section  17(b)  of  the  SMDA  requires 
FDA  to  condud  a  study  to  determine 
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whether  there  has  been  substantial 
compliance  by  device  user  facilities 
with  the  adverse  experience  repoitins 
requirements  imposed  by  section  2  of 
the  SMDA.  FDA  is  directed  to  issue  a 
report  to  Congress  45  months  after  the 
date  of  enactment  of  the  SMDA.  If  the 
report  is  not  made  within  48  months 
after  enactment,  civil  penalties  will 
automatically  become  applicable  to 
violations  by  device  user  facilities  of  the 
adverse  experience  reporting 
requirements.  If  the  report  is  made  and 
concludes  that  there  has  been 
substantial  compliance  by  a  type  of 
device  user  faciUty  or  if  FDA  does  not 
determine  that  there  has  not  been 
substantial  compliance  by  a  type  of 
device  user  facility,  civil  money 
penalties  will  not  be  applied  to  that  type 
of  device  user  facility.  If  the  report 
concludes  that  there  has  not  been 
substandal  compliance  by  a  type  of 
device  user  facility,  or  if  FDA  reaches 
that  conclusion  after  making  the  report, 
civil  money  penalties  will  be  applied  to 
that  type  of  device  user  facility  upon 
issuance  of  the  report 

D.  The  Generic  Drug  Enforcement  Act  of 
1992 

The  CDEA  provides  for  dvil  money 
penalties  for  a  nxunber  of  actions 
concerning  generic  drugs,  most  of  which 
actions  would  constitute  felonies  under 
the  criminal  law  as  well.  In  addition,  it 
provides  for  dvil  money  penalties  for 
employers  who  use  the  services  oft 
debarred  person  %vithin  the  meaning  of 
the  GDEA  and  for  debarred  persons  who 
provide  such  services.  Maximum 
penalties  for  each  violation  are  not  to 
exceed  $250,000  in  the  case  of  an 
individual  and  $1,000,000  in  the  case  of 
any  other  person. 

As  with  the  SMDA,  the  GOEA 
provides  lor  dvil  money  penalties  to  be 
administratively  imposed.  After  an 
opportunity  for  an  agency  hearing  on 
disputed  issues  of  material  fact  and  the 
amount  of  the  penalty,  the  Secretary 
shall  assess  a  dvil  penalty.  In  lieu  of 
this  approach,  the  Secretary  may  request 
that  the  Attorney  General  seek  a  dvil 
penalty.  In  addition,  the  Attorney 
Genwal  may  sue  to  recover  any 
uncollected  dvil  money  penalty  (plus 
interest)  assessed  administratively  by 

m.  Discussion  of  the  Proposed 
Kegttlatory  Prorisions 

A.  Scope  (Proposed  §  17.1} 

The  procedures  proposed  in  new  part 
17  are  written  in  general  terms  because 
they  could  be  applied  whenever  a 
person  has  a  right  to  an  oppoitimity  for 
a  hearing  on  the  administrative 


imposition  of  dvil  money  penalties  by 
FDA.  Regulations  are  useful  to  the 
public  and  the  agency  in  outlining  the 
procedure  to  be  used  and  are  more 
suited  to  civil  penalties  proceedings 
than  any  existing  FDA  hearing 
procedures. 

B.  Definitions  (Proposed  S 1 7.3) 

As  a  general  rule,  the  substantive 
criteria  for  imposing  civil  money 
penalties  are  spedfted  in  the  statutes 
and  do  not  require  implementing 
regulations.  In  the  proposal,  the  term, 
"significant  departure,"  as  used  in 
section  303(0(l)(B)(i)  of  the  act,  for 
violations  of  section  519(a)  of  the  act 
(medical  device  reporting)  and  section 
520(f)  of  the  act  (CGMP),  is  defined  as 
a  departure  from  requirements  which  is 
neither  isolated  nor  inconsequential. 
For  example,  "significant  depart\ires" 
from  the  CGMP  regulations  would 
include,  among  other  things:  failure  to 
establish  and  document  a  formal  quality 
assurance  program;  failure  to  validate 
significant  operations,  e.g.,  sterilization; 
faDure  to  establish  and  implement  an 
adequate  complaint  handling  program; 
failure  to  establish  a  failure- 
investigation  program  or  adequate 
recordkeeping  procedures;  and  failure  to 
ensure  that  devices  meet  finished 
spedfications  before  distribution.  Minor 
recordkeeping  omissions  would  not  be 
considered  a  "significant  departure." 
Proposed  definitions  of  other  terms. 
Including  "defective"  and  "knowing 
departxire"  as  used  in  section 
303(f)(l)(B)(i)a)  of  the  act.  are  also 
contained  in  proposed  S  17.3. 

C.  The  Hearing 

FDA  has  existing  procedures  for 
hearings  before  a  presiding  officer  in 
part  12  (21  CFR  part  12)  (formal 
evidentiary  public  hearing).  FDA  has 
developed  these  new  proposed 
procedures,  however,  for  dvil  money 
penalties  proceedings,  because  FDA 
believes  that  a  complaint  and  answer 
procedure  is  more  appropriate  than  a 
published  notice  of  hearing  procedure. 
FDA  believes  that  the  complaint  and 
answer  process  is  a  quicker  and  mora 
efficient  method  of  joining  issues  for 
this  type  of  hearing.  The  proposed 
procedures  have  been  mcxieled  largely 
on  the  procedures  of  the  Environmental 
Protection  Agency  for  review  of  program 
fraud  dvil  money  penalties  (40  CFR  part 
27)  because  they  embody  an  effident 
complaint-and-answer  procedure  that  is 
readily  adaptable  to  the  kind  of 
administrative  litigation  that  FDA 
anticipates. 


D.  Discovery  (Proposed  §§  17.23  and 
17.25) 

Prior  to  the  hearing,  a  i>arty  may  make 
a  request  to  another  party  for  production 
of  relevant  documents  for  inspection 
and  copying,  in  accordance  with  the 
time  period  spedfied  by  the  presiding 
officer  under  §§  17.19  and  17.23.  Within 
10  days  after  service  of  a  request  for 
production  of  documents,  a  party  may 
file  a  motion  for  a  protective  order 
(propoaed  f  17.28).  on  which  the 
presiding  officer  will  rule.  This  process 
differs  from  the  process  for  disclosure  of 
data  in  S  12.85.  which  requires:  (1)  FDA 
to  put  certain  information  on  file  in  the 
Dockets  Management  Branch  before 
publication  of  the  notice  of  hearing;  and 
(2)  the  parties  to  submit  certain 
information  vnthin  60  days  after 
publication  of  the  notice  of  hearing. 
FDA  believes  that  the  process  in  the 
proposed  rule  is  more  appropriate  for  a 
civil  money  penalties  hearing  because  it 
allows  a  speedier  result  consistent  with 
due  process.  Also,  the  proposed 
procedure  is,  FDA  believes,  more 
suitable  to  the  narrower  and  more 
manageable  issues  likely  to  be  the  focus 
of  a  civil  money  penalties  hearing. 

Documents  subject  to  discovery  imder 
the  proposed  rule  include  information, 
reports,  answere,  records,  accounts, 
papers  and  other  data  and  documentary 
evidence.  The  discoverable  information 
is  broader  than  the  data  required  to  be 
disclosed  under  8 12.85.  FDA  believes 
that  the  approach  in  the  proposed  rule 
is  appropriate,  given  the  fact-finding 
nature  of  dvil  money  penalty 
proceedings. 

E.  Location  of  Hearing 

The  presiding  officer  is  to  set  the  time 
and  place  of  the  hearing.  The  hearing 
may  be  held  in  the  Washington,  DC 
area,  in  any  judicial  district  in  which 
the  defendant  resides  or  transacts 
business,  in  any  judidaJ  district  in 
which  the  violation  occurred,  or  in  any 
place  agreed  upon  by  the  parties. 
Usually  hearings  would  be  held  at  FDA 
headquarters  in  Rockville,  Maryland. 
However,  the  presiding  officer  may  set 
a  different  place  upon  application  based 
on  hardship. 

F.  Initial  Decision  (Proposed  §  1 7.45) 

Under  the  proposal,  after  an 
opportunity  for  submission  of 
poslhearing  briefs  (proposed  §  17.43), 
the  presiding  officer  is  to  issue  an  initial 
dedsion  based  only  on  the 
administrative  record.  The  presiding 
officer  would  be  required  to  serve  the 
initial  decision  on  all  parties  within  90 
days  after  the  time  for  submitting 
posthearing  briefs  and  responsive  briefs 
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has  expired.  If  the  presiding  officer  fails 
to  meet  this  deadline,  he  or  she  shall 
notify  the  parties  of  the  reason  for  the 
delay  and  set  a  new  deadline.  Unless 
the  initial  decision  is  appealed  in  a 
timely  manner  to  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner),  the 
initial  decision  would  become  the  final 
decision  of  FDA  30  days  after  it  is 
issued  by  the  presiding  officer.  The 
proposal  to  impose  time  limits  on  the 
decision  makers  is  a  departxire  from 
other  FDA  hearing  procediires,  such  as 
those  in  part  12.  FDA  is  proposing  these 
deadlines  in  an  effort  to  achieve  a 
speedier  process. 

G.  Appeal  to  the  Commissioner 
(Proposed  §  17.47) 

Under  the  proposal,  the  Center,  or  any 
person  who  has  filed  an  answer  in  a 
timely  manner  and  who  is  determined 
in  an  initial  decision  to  be  liable  for  a 
civil  money  penalty,  may  appeal  the 
decision  to  the  Conmiissioner  by  filing 
a  notice  of  appeal  with  the  Dockets 
Management  Branch  within  30  days 
after  the  presiding  officer  issues  an 
initial  decision.  The  party  requesting  an 
appeal  may  obtain  a  30-day  extension 
for  filing  an  appeal  by  filing  a  request 
with  the  Commissioner  that  shows  good 
cause.  A  notice  of  appeal  is  to  be 
accompanied  by  a  written  brief.  The 
opposing  party  may  file  a  brief  in 
opposition.  There  is  no  right  to  appear 
personally  before  the  Commissioner  or 
his  designee. 

The  Commissioner  is  to  issue  a 
decision  on  the  appeal  within  60  days 
after  submission  of  the  appellee's  brief. 
The  decision  may  be  a  summary 
affirmance  of  the  initial  decision. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Economic  Impact 

The  agency  concludes  that  the 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Further,  the  agency  certifies  that  the 
proposed  rule,  if  implemented,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  in  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-353). 

The  final  rule  specifies  the  procedures 
to  be  followed  by  persons  who  have  the 
right  to  a  hearing  on  the  administrative 
imposition  of  dvil  money  penalties  by 
the  agency  As  such,  the  rule  does  not 


impose  any  burden  on  regulated 
industry.  Procedures  themselves  are 
protections  and  do  not  impose 
significant  costs  beyond  what  the 
underlying  statute  imposes. 

VL  Request  for  Conunents 

Interested  persons  may,  on  or  before 
July  26,  1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Sub|ecto  in  21  CFR  Part  17 

Administrative  practice  and 
procedure.  Animal  drugs,  Biologies, 
Civil  money  penalties  hearings,  Drugs. 
Generic  drugs,  Prescription  d^g 
samples.  Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  new  21 
CFR  part  17  be  added  to  read  as  follows: 

PART  17— CIVIL  MONEY  PENALTIES 
HEARINGS 

Sec 

17.1     Scope. 

17.3    Definitions. 

17.5    Complaint. 

17.7    Service  of  complaint. 

17.9    Answer. 

17.11  Default  upon  bilure  to  file  an  answer. 

17.12  Initiation  of  hearing,  the  presiding 
oETicer. 

17.13  Notice  of  hearing. 
17.15    Parties  to  the  hearing. 
17.17    Summary  decisions. 

17.19  Authority  of  the  presiding  officer. 

17.21  Prehearing  conferences. 

17.23  Discovery. 

17.25  Exchange  of  witness  lists,  witness 
statements,  and  exhibits. 

17.27  Hearing  subpoenas. 

17.28  Protective  order. 

17.29  Fees. 

17.30  Computation  of  time. 

17.31  Form,  filing,  and  service  of  papers. 

17.32  Motions. 

1 7.33  The  hearing  and  burden  of  proof. 

17.34  Determining  the  amotmt  of  penalties 
and  assessments. 

17.35  Sanctions. 
17.37  Witnesses. 
17.39    Evidence. 

17.41  The  administrative  record. 

17.43  Posthearing  brieti 

17.45  Initial  decision. 

17.47  Appeal  to  the  Commissioner. 

17.48  Harmless  eiitir. 

17.49  Delegated  functions. 
17.51  Judicial  review. 


S«L 

17.54    Deposit  in  the  Treasury  of  United 
States. 

Authority:  Sees.  301, 303.  307,  SOI,  502, 
505,  510,  513,  516,  519,  520.  701  of  the 
Feder«l  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  331,  333,  337.  351,  352,  355,  360, 
360c,  360f,  3601,  360j,  371):  sees.  351,  2128 
of  the  Public  Hedth  Service  Act  (42  U.S.C 
262,  300aa-28);  5  U.S.C  555,  556. 

117.1    Scope. 

This  part  sets  forth  practices  and 
procedures  for  hearings  concerning  the 
administrative  imposition  of  dvil 
money  penalties  by  FDA.  The 
procedures  will  apply  to  dvil  money 
penalties  authority  statutes,  that 
Congress  enacts  in  the  future  as  well  as 
to  those  which  it  has  already  enacted. 
Listed  below  are  the  statutory 
provisions  that  currently  authorize  dvil 
money  penalties  that  are  to  be  imposed 
under  these  procedures. 

(a)  Section  303(b)(2)  through  (b)(S)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Ad  (the  ad]  authorizing  dvil  money 
penalties  for  certain  violations  of  the  ad 
which  relate  to  prescription  drug 
marketing  practices. 

(b)  Section  303(0  of  the  ad 
authorizing  civil  money  p>enalties  for 
certain  violations  of  the  ad  which  relate 
to  medical  devices. 

(c)  Section  307  of  the  ad  authorizing 
dvil  money  penalties  for  certain  actions 
in  connedion  with  an  abbreviated  new 
drug  application  or  the  investigation  of 
a  drug  subjed  to  an  abbreviated  new 
drug  application. 

(d)  Sedion  351(d)(2)(B)  of  the  Public 
Health  Service  Ad  authorizing  dvil 
money  penalties  for  violations  of 
biologic  recall  ordere. 

(e)  Section  2128  of  the  Public  Health 
Service  Ad  authorizing  civil  money 
penalties  for  intentionally  destroying, 
altering,  falsifying,  or  concealing  any 
record  or  report  required  to  be  prepared, 
maintained,  or  submitted  by  vaccine 
manufadurers  pursuant  to  that  section 
of  the  Public  Health  Service  Ad. 

f17J    DeflnKlona. 

(a)  Defective  includes  any  defed  in 
performance,  manufadure, 
construction,  components,  materials, 
spedfications,  design,  installation, 
maintenance,  service,  or  any  defed  in 
mechanical,  physical  and  chemical 
properties  in  a  device. 

(b)  Knowing  departure  means  aduel 
knowledge  of  departure  from 
requirements,  or  acting  in  deliberate 
ignorance  of  such  departure,  or  acting  in 
reckless  disregard  of  such  departure. 

(c)  Significant  departure  means  a 
departure  from  requirements  which  is 
neither  isolated  nor  inconsequential. 
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(d)  Minor  violations  means  violations 
which  are  isolated  and  inconsequential. 

(e)  Person  or  respondent  includes  an 
individual,  partnership,  corporation, 
association,  or  other  legal  entity. 

(f)  A  term  that  is  defined  in  section 
201  of  the  Federal  Food,  [)rug,  and 
Cosmetic  Act  has  the  same  definition  in 
this  part. 

i17.5    CompMnt 

(a)  The  Center  with  jurisdiction  over 
the  matter  involved  shall  begin  all 
administrative  civil  money  penalty 
actions  by  serving  a  complaint  signed  by 
the  Office  of  the  General  Counsel 
attorney  for  the  Center  on  the 
respondent  and  by  fiUng  a  copy  with  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administratiop. 
rm.  1-23. 12420  Parklawn  Dr.,         ) 
Rockville,  MD  20857. 

(b)  The  complaint  shall  state: 

(1)  The  allegations  of  liability  against 
the  respondent  including  the  statutory 
basis  for  liability,  the  identification  of 
violations  that  are  the  basis  for  the 
alleged  liability,  and  the  reasons  why 
liability  allegedly  arises  from  such 
claims  or  statements; 

(2)  The  amount  of  penalties  and 
assessments  which  the  Center  is 
seeking; 

(3)  Instructions  for  filing  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  respondent's  right  to 
request  a  hearing  by  filing  an  answer 
and  to  retain  counsel  to  represent  the 
respondent;  and 

(4)  That  failure  to  file  an  answer 
within  30  days  of  service  of  the 
complaint  will  result  in  the  imposition 
of  the  proposed  amount  of  penalties  and 
assessments  without  right  to  appeal,  as 
provided  in  S  17.11. 

117.7    Service  of  eompialnt 

(a)  Service  of  a  complaint  may  be 
made  by: 

(1)  Certified  or  registered  mail  or 
similar  express  delivery  service;  or 

(2)  Delivery  in  person  to: 

(i)  An  individual  respondent;  or 
(ii)  An  officer  or  managing  or  general 

agent  in  the  case  of  a  corporation  or 

unincorporated  business. 

(b)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom  the 
complaint  was  served,  and  the  manner 
and  date  of  service,  may  be  made  by: 

(1)  Affidavit  or  declaration  under 
penalty  of  perjury  of  the  individual 
serving  the  complaint  by  delivery; 

(2)  A  United  States  Postal  Service 
return  receipt  card  acknowledging 
receipt;  or 

(3)Written  adoiowledgment  of 
receipt  by  the  respondent  or  by  the 
respiuident's  counsel  or  authorized 
representative  or  agent. 


117.9 

(a)  The  respondent  may  request  a 
hearing  by  filing  an  answer  with  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  within  30  days  of 
service  of  the  complaint.  An  answer 
shall  be  deemed  to  be  a  request  for 
hearing. 

(b)  In  the  answer,  the  respondent: 

(1)  Shall  admit  or  deny  each  of  the 
allegations  of  liability  made  in  the 
complaint; 

(2)  Shall  state  any  defense  on  which 
the  respondent  intends  to  rely; 

(3)  May  state  any  reasons  why  the 
respondent  contends  that  the  penalties 
and  assessments  should  be  less  than  the 
requested  amount;  and 

(4)  Shall  state  the  name,  address,  and 
telephone  number  of  the  respondent's 
counsel,  if  any. 

(c)  If  the  respondent  is  unable  to  file 
an  answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section  within  the 
time  provided,  the  respondent  may, 
before  the  expiration  of  30  days  from 
service  of  the  complaint,  file  a  request 
for  an  extension  of  time  within  which 
to  file  an  answer  that  meets  the 
requirements  of  paragraph  (b)  of  this 
section.  The  presiding  officer  may,  for 
good  cause  shown,  grant  the  respondent 
up  to  30  additional  days  within  which 
to  file  an  answer  that  meets  the 
requirements  of  paragraph  (b)  of  this 
section. 


§17.11 
■nawer. 


Default  upon  failure  to  fUe  an 


(a)  If  the  respondent  does  not  file  an 
answer  within  the  time  prescribed  in 
§  17.9,  the  Commissioner  will  assume 
the  facts  alleged  in  the  complaint  to  be 
true,  and,  if  such  facts  establish  liability 
under  the  relevant  statute,  the 
Commissioner  shall  issue  a  decision 
within  30  days  imposing: 

(1)  The  maximum  amount  of  penalties 
provided  for  by  law  for  the  violations 
complained  of;  or 

(2)  The  amount  asked  for  in  the 
complaint,  whichever  amount  is 
smaller. 

(b)  Except  as  otherwise  provided  in 
this  section,  by  failing  to  file  a  timely 
answer,  the  respondent  waives  any  right 
to  further  review  of  the  penalties  and 
assessments  imposed  under  paragraph 
(a)  of  this  section,  and  the  decision  shall 
become  final  and  binding  upon  the 
parties  30  days  after  it  is  issued. 

(c)  If,  before  such  a  decision  becomes 
final,  the  respondent  files  a  motion 
seeking  to  reopen  on  the  grounds  that 
extraordinary  circumstances  prevented 
the  respondent  from  filing  an  answer. 


the  decision  shall  be  stayed  pending  a 
decision  on  the  motion. 

(d)  If,  on  such  motion,  the  respondent 
can  demonstrate  extraordinary 
circumstances  excusing  the  failure  to     « 
file  an  answer  in  a  timely  manner,  the 
Commissioner  may  withdraw  the 
decision  under  paragraph  (a)  of  this 
section,  if  such  a  decision  has  been 
issued,  and  shall  grant  the  respondent 
an  opportunity  to  answer  the  complaint 
as  provided  in  §  17.9(a)  and  shall 
remand  the  case  to  the  presiding  officer 
with  instructions  to  grant  the 
respondent  an  opportunity  to  answer. 

(e)  If  the  Commissioner  decides  that 
the  respondent's  failure  to  file  an 
answer  in  a  timely  manner  is  not 
excused,  he  or  she  shall  affirm  the 
decision  under  paragraph  (a)  of  this 
section,  which  shall  become  final  and 
binding  upon  the  parties  on  the  date 
when  the  Commissioner  issues  the 
decision  on  the  respondent's  motion 
under  paragraph  (c)  of  this  section. 


§17.12 
officer. 


Initiation  of  hearing;  the  pfMldIng 


If  the  respondent  files  an  answer  in 
accordance  with  §  17.9,  determination 
of  liability  for  a  civil  money  penalty  and 
assessment  thereof  will  be  assigned  to  a 
presiding  officer,  who  shall  be  an 
administrative  law  judge  qualified 
under  5  U.S.C.  3105.  If  the  respondent 
does  not  file  an  answer  in  accordance 
with  §  17.9,  determination  of  liability 
for  a  civil  money  penalty  and  whether 
to  assess  a  penalty  will  be  made  by  the 
Commissioner,  based  on  the  record  of 
the  proceeding. 

§17.13    Notice  of  hearing. 

Along  with  the  complaint,  the  Center 
shall  serve  a  notice  of  hearing  on  the 
respondent.  Such  notice  shall  include: 

(a)  The  date,  time,  and  place  of  a 
prehearing  conference,  if  any,  or  the 
date,  time,  and  place  of  the  hearing  if 
there  is  not  to  be  a  prehearing 
conference; 

(b)  The  nature  of  the  hearing  and  tl  e 
legal  authority  and  jurisdiction  under 
which  the  hearing  is  to  be  held; 

(c)  The  matters  of  fact  and  law  to  be 
asserted: 

(d)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(e)  The  name,  address,  and  telephone 
number  of  the  representative  of  the 
Government  and  of  the  respondent,  if 
any; and 

(f)  Such  other  matters  as  the  Center  or 
the  presiding  officer  deems  appropriate. 

§17.15    Partlee  to  the  heerlng. 

(a)  The  parties  to  the  hearing  shall  be 
the  respondent  and  the  Center  with 
jurisdiction  over  the  matter  at  issue.  Nr 
other  person  may  participate. 


IMI 
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(b)  Tlie  parties  may  at  any  time,  prior 
to  a  final  decision  by  the  Commissioner, 
agree  to  a  settlement  of  all  or  a  part  of 
the  matter. 

117.17    SumflMry  decisions. 

(a)  At  any  time  after  the  filing  of  a 
complaint,  a  party  may  move,  with  or 
without  supporting  affidavits  (which, 
for  purposes  of  this  part,  shall  include 
declarations  under  penalty  of  perjury), 
for  a  summary  decision  on  any  issue  in 
the  hearing.  The  other  party  may,  within 
10  days  after  service  of  the  motion, 
which  may  be  extended  for  an 
additional  10  days  for  good  cause,  serve 
opposing  affidavits  or  countermove  for 
summary  decision.  The  presiding  officer 
may  set  the  matter  for  argument  and  call 
for  the  submission  of  briefs. 

(b)  The  presiding  officer  will  grant  the 
motion  if  the  pleadings,  affidavits,  and 
other  material  filed  in  connection  with 
the  hearing,  or  matters  officially 
noticed,  show  that  there  is  no  genuine 
issue  as  to  any  material  fiact  and  that  the 
party  is  entitled  to  summary  decision  as 
a  matter  of  law. 

(c)  Affidavits  should  set  forth  facts 
that  would  be  admissible  in  evidence 
and  show  affirmatively  that  the  affiant 
is  competent  to  testify  to  the  matters 
stated.  When  a  properly  supported 
motion  fat  summary  decision  is  made, 
a  party  opposing  the  motion  may  not 
rest  on  mere  allegations  or  denials  or 
general  descriptions  of  positions  and 
contentions;  affidavits  or  other 
responses  must  set  forth  specific  facts 
Bho%ving  that  there  is  a  genuine  issue  of 
material  tad  for  the  hearing. 

(d)  If.  cm  motion  under  this  section,  a 
summary  decision  is  not  rendered  on  all 
issues  or  for  all  the  refief  asked,  and  if 
evidentiary  facts  need  to  be  developed, 
the  presiding  officer  will  issue  an  prder 
specifying  the  facts  that  appear  without 
substantial  controversy  and  directing 
further  evidentiary  proceedings  on  luAs 
still  at  issue.  The  facts  specified  not  to 
be  at  issue  will  be  deemed  established. 

I   (e)  A  party  may  obtain  interlocutory 
review  by  the  Commissioner  of  a  ]}artial 
summary  decision  of  the  presiding 
officer.  Failure  to  seek  interlocutory 
review  of  a  decision  granting  partial 
summary  judgment  shall  constitute  a 
waiver  of  all  appeal  rights  on  the  issues 
decided  in  the  order  granting  partial 
summary  fudgment.  A  review  of  final 
summary  judgment  decisions  on  all 
issues  may  be  had  through  the 
procedure  set  forth  in  §  17.47. 

117.19    Authority  of  the  prssidtngofflcsr. 

(a]  The  presiding  officer  shall  conduct 
a  fair  and  impartial  hearing,  avoid 
delay,  maintain  order,  and  assure  that  a 
1  ecord  of  the  proceeding  is  made. 


(b)  The  presiding  officer  has  the 
authority  to: 

(1)  Set  and  change  the  date.  time,  and 
place  of  the  hearing  on  reasonable 
notice  to  the  parties; 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  time; 

(3)  Hold  conference  to  identify  or 
simplify  the  issues  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding; 

(4)  Administer  oaths  and  affirmations: 
(5]  Issue  subpoenas  requiring  the 

attendance  and  testimony  of  mtnesses 
and  the  production  of  evidence  that 
relates  to  the  matter  under  investigation: 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery  consistent  with  §  17.23; 

(8J  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  parties; 

(9)  Examine  witnesses; 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party  or  on  the 
presiding  officer's  own  motion,  take 
official  notice  of  facts; 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone; 

(14)  Consolidate  related  or  similar 
proceedings  or  sever  unrelated  matters; 
and 

(15)  Limit  the  length  of  pleadings; 

(16)  Waive,  suspend,  or  modify  any 
rule  in  this  part  if  the  presiding  officer 
determines  that  no  party  will  be 
prejudiced,  the  ends  of  justice  will  be 
served,  and  the  action  is  In  accordance 
with  law;  and 

(17)  Exercise  such  other,  authority  as 
is  necessary  to  carry  out  the 
responsibilities  of  the  presiding  officer 
under  this  part. 

(c)  The  presiding  officer  does  not  have 
the  authority  to  find  Federal  statutes  or 
regulations  invahd. 

1 1 7.21    Prshssrinfl  confsrsncss. 

(a)  The  presiding  officer  may  schedule 
prehearing  conferences  as  appropriate. 

(b)  Upon  the  motion  of  any  party,  the 
presiding  officer  shall  schedule  at  least 
one  prehearing  conference  at  a 
reasonable  time  in  advance  of  the 
hearing. 

(c)  The  presiding  officer  may  use  a 
prehearing  conference  to  discuss  the 
foUowing: 

(1)  Simplification  of  the  issues; 

(2)  The  necessity  or  desirability  of 
amendments  to  the  pleadings,  including 
the  need  for  a  more  definite  statement; 


(3)  Stipulations  and  admissions  of  fact 
as  to  the  contents  and  authenticity  of 
documents; 

(4)  Whether  the  parties  can  agree  to 
submission  of  the  case  on  a  stipulated 
record; 

(5)  Whether  a  party  chooses  to  waive 
appearance  at  an  oral  hearing  and  to 
submit  only  documentary  evidence 
(subject  to  the  objection  of  other  parties) 
and  written  argument: 

(6)  Limitation  of  the  number  of 
witnesses; 

(7)  Scheduling  dates  for  the  exchange 
of  witness  lists  and  of  proposed 
exhibits; 

(8)  Discovery; 

(9)  The  date,  time,  and  place  for  the 
hearing;  and 

(10)  Such  other  matters  as  may  tend 
to  expedite  the  fair  and  just  disposition 
of  the  proceedings. 

(d)  The  presiding  officer  may  issue  an 
order  containing  all  matters  agreed  upon 
by  the  parties  or  ordered  by  the 
presiding  officer  at  a  prehearing 
conference. 

f  17.23    Discovsry. 

(a)  Prior  to  the  hearing,  and  in 
accordance  with  the  time  period 
specified  by  the  presiding  officer,  a 
party  may  make  a  request  to  another 
party  tm  production  of  documents,  for 
inspection  and  copying,  which  are 
relevant  to  the  issues  before  the 
presiding  officer. 

(b)  For  the  purpose  of  this  part,  the 
term  "documents"  includes 
information,  reports,  answers,  records, 
accounts,  papers  and  other  data  and 
documentary  evidence.  Nothing 
contained  in  this  section  will  be 
interpreted  to  require  the  creation  of  a 
document,  except  that  requested  data 
stored  in  an  electronic  data  storage 
system  will  be  produced  in  a  form 
accessible  to  the  requesting  party. 

(c)  Requests  for  documents,  requests 
for  admissions,  written  interrogatories, 
depositions,  and  any  forms  of  discovery, 
other  than  those  permitted  under 
paragraph  (a)  of  this  section,  are  not 
authorized. 

(d)(1)  Within  10  days  of  service  of  a 
request  for  production  of  documents,  a 
party  may  file  a  motion  for  a  protectivs 
order. 

(2)  The  presiding  officer  may  grant  a 
motion  for  a  protective  order,  in  whole 
or  in  part,  if  he  or  she  finds  that  the 
discovery  sought: 

(i)  Is  unduly  costly  or  burdensome, 
(ii)  Will  unduly  delay  the  proceeding, 
or 
(iii)  Seeks  privileged  information. 

(3)  The  burden  ofshoMdng  that 
documents  should  be  produced  is  on 
the  party  seeking  their  production. 
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(a)  At  least  15  days  before  the  hearing, 
or  by  such  other  time  as  is  specified  by 
the  presiding  officer,  the  parties  shall 
exchange  witness  lists,  copies  of  prior 
written  statements  of  proposed 
witnesses,  and  copies  of  proposed 
hearing  exhibits,  including  written 
testimony. 

(b)(1)  If  a  party  objects  to  the 
proposed  admission  of  evidence  not 
exchanged  in  accordance  with 
paragraph  (a)  of  this  section,  the 
presiding  officer  will  exclude  it  if  he  or 
she  determines  that  the  failure  to 
comply  with  paragraph  (a)  of  this 
section  should  result  in  its  exclusion. 

(2)  Unless  the  presiding  officer  finds 
that  extraordinary  circumstances 
justified  the  failure  to  make  a  timely 
exchange  of  information  under 
paragraph  (a)  of  this  section,  he  or  she 
must  exclude  from  the  party's  hearing 
evidence  the  testimony  of  any  witness 
whose  name  does  not  appear  on  the 
witness  list. 

(3)  If  the  presiding  officer  finds  that 
extraordinary  circumstances  existed,  the 
presiding  officer  must  then  determine 
whether  the  admission  of  such  evidence 
would  cause  substantial  prejudice  to  the 
objecting  party.  If  the  presiding  officer 
finds  that  there  is  not  substantial 
prejudice,  the  evidence  may  be 
admitted.  If  the  presiding  officer  finds 
that  there  is  substantial  prejudice,  the 
presiding  officer  may  exclude  the 
evidence,  or  at  his  or  her  discretion, 
may  postpone  the  hearing  for  such  time 
as  is  necessary  for  the  objecting  party  to 
prepare  and  respond  to  the  evidence. 

(c)  Unless  another  party  objects 
within  a  reasonable  time  prior  to  the 
hearing,  docximents  exchanged  in 
accordance  with  paragraphia)  of  this 
section  will  be  deemed  to  be  authentic 
for  the  purpose  of  admissibility  at  the 
hearing. 

117.27    Hearing  subpoenas. 

(a)  A  party  wishing  to  procure  the 
appearance  and  testimony  of  any 
individual  at  the  hearing  may  request 
that  the  presiding  officer  issue  a 
subpoena. 

(b)  A  subpoena  requiring  the 
attendance  and  testimony  of  an 
individual  may  also  require  the 
individual  to  produce  aocuments  at  the 
bearing. 

(c)  A  party  seeking  a  subpoena  shall 
file  a  written  reauest  therefor  not  less 
than  20  days  before  the  date  fixed  for 
the  hearing  unless  otherwise  allowed, 
upon  a  showing  by  the  party  of  good 
cause,  by  the  presiding  officer.  Such 
request  shall  specify  any  documents  to 
be  produced  and  shall  designate  the 


witnesses  and  describe  the  address  and 
location  thereof  with  sufficient 
particularity  to  permit  such  witnesses  to 
be  foimd. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is 
to  ap[>ear  and  any  documents  the 
witness  is  to  produce. 

(e)  The  party  seeking  the  subpoena 
shall  serve  it  in  the  manner  prescribed 
in  §  17.7.  A  subpoena  on  a  party  or  an 
individual  under  the  control  of  a  party 
may  be  served  by  first  class  mail. 

(f)  If  a  party  or  the  individual  to 
whom  the  subpoena  is  directed  believes 
a  subpoena  to  oe  imreasonable, 
oppressive,  excessive  in  8CO{>e,  or 
unduly  burdensome,  or  if  it  wishes  to 
raise  any  other  objection  or  privilege 
recognized  by  law,  the  party  or 
individual  may  file  a  motion  to  quash 
the  subpoena  within  10  days  after 
service  or  on  or  before  the  time 
specified  in  the  subpoena  for 
compliance  if  it  is  less  than  10  days 
after  service.  Such  a  filing  will  state  the 
basis  for  the  motion  to  quash.  The 
presiding  officer  may  quash  or  modify 
the  subpoena  or  order  it  implemented, 
as  justice  may  require. 

117.28    ht)«acttve  order. 

(a)  A  party  or  a  prospective  witness 
may  file  a  motion  for  a  protective  order 
with  resi)ect  to  discovery  sought  by  a 
party  or  with  respect  to  the  hearing, 
seeking  to  limit  the  availability  or 
disclosure  of  evidence. 

(b)  In  issuing  a  protective  order,  the 
presiding  officer  may  make  any  order 
which  justice  requires  to  protect  a  party 
or  person  Erom  oppression  or  undue 
burden  or  expense,  including  but  not 
limited  to  one  or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
provided  for  by  this  part  other  than  that 
requested; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  the  contents  of  discovery  or 
evidence  be  sealed; 

(6)  That  a  trade  secret  or  other 
confidential  research,  development,  or 
commercial  information  or  fact 
pertaining  to  any  criminal  investigation, 
proceeding,  or  other  administrative 
investigation  not  be  disclosed  or  be 
disclosed  only  in  a  designated  way;  or 

(7)  That  the  parties  simultaneously 
file  specified  dfoamients  or  information 
enclosed  in  sealed  envelopes  to  be 


opened  as  directed  by  the  presiding 
officer. 

117.29  Fee*. 

The  party  requesting  a  subpoena  shall 
pay  the  cost  of  the  fees  and  mileage  of 
any  witness  subpoenaed  in  the  amounts 
that  would  be  payable  to  a  witness  in  a 
proceeding  in  a  United  States  District 
Court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served. 

117.30  Computation  o(  time. 

(a)  In  computing  any  period  of  time 
under  this  part  or  in  an  order  issued 
thereunder,  the  time  begins  with  the  day 
following  the  act  or  event,  and  includes 
the  last  day  of  the  period,  unless  either 
such  day  is  a  Saturday,  Sunday,  or 
Federal  legal  holiday,  in  which  event  it 
includes  the  next  business  day. 

(b)  When  the  period  of  time  allowed 
is  less  than  7-days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
observed  by  the  Federal  Government 
shall  be  excluded  from  the  computation. 

(c)  When  a  docimient  has  been  served 
or  issued  by  placing  it  in  the  mail,  an 
additional  5  days  will  be  added  to  the 
time  permitted  for  any  response. 

117.31  Form,  flMng,  artd  servtoe  of  papers. 

(a)  Form.  (1)  Documents  filed  with  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MB  20857,  shall  include  an 
original  and  two  copies. 

(2)  The  first  page  of  every  pleading 
and  paper  filed  in  the  proceeding  shall 
contain  a  caption  setting  forth  the  title 
of  the  action,  the  case  number  assigned 
by  the  Office  of  General  Counsel,  and 
designation  of  the  pleading  or  pap)er 
(e.g.,  "motion  to  quash  subpoena"). 

(3)  Every  pleading  shall  be  signed  by, 
and  shall  contain  the  address  and 
telephone  number  of,  the  party  or  the 
person  on  whose  behalf  the  pleading 
was  filed,  or  his  or  her  counsel. 

(4)  Pleadings  or  papers  are  considered 
filed  when  they  are  received  by  the 
Dockets  Management  Branch. 

(b)  Service.  A  party  filing  a  document 
with  the  Dockets  Management  Branch 
under  this  part  shall,  at  the  time  of 
filing,  serve  a  copy  of  such  document  on 
every  other  party.  Service  upon  any 
party  of  any  document,  other  than 
service  of  a  complaint,  shall  be  made  by 
delivering  a  copy  personally  or  by 
placing  a  copy  of  the  document  in  the 
United  States  mail  or  similar  express 
delivery  service,  postage  prepaid  and 
addressed,  to  the  party's  mi  known 
address.  When  a  party  is  represented  by 
counsel,  service  ^all  be  made  on  such 
counsel  in  lieu  of  the  actual  party. 
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(c)  Proof  of  service.  A  certificate  of  the 
individual  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  manner  of  service,  shall  be 
proof  of  service. 

117^    Motion*. 

(a)  Any  application  to  the  presiding 
officer  for  an  order  or  ruling  shall  be  by 
motion.  Motions  shall  state  the  relief 
sought,  the  authority  relied  upon,  and 
the  facts  alleged,  and  shall  be  filed  with 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  £>rug  Administration, 
nn.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20657,  and  served  on  all 
other  parties. 

(b)  Except  for  motions  made  during  a 
prehearing  conference  or  at  the  bearing, 
all  motions  shall  be  in  writing.  The 
presiding  officer  may  require  that  oral 
motions  be  reduced  to  writing. 

(c)  Within  15  days  after  a  written 
motion  is  served,  or  such  other  time  as 
may  be  fixed  by  the  presiding  officer, 
any  party  may  file  a  response  to  such 
motion. 

(d)  The  presiding  officer  may  not 
grant  a  written  motion  before  the  time 
for  filing  responses  thereto  has  expired, 
except  upon  consent  of  the  parties  or 
following  a  hearing  on  the  moticm.  but 
may  overrule  or  deny  such  motion 
without  awaiting  a  response. 

f  17.33   The  hearing  and  burden  of  proof. 

(a)  The  presiding  officer  shall  conduct 
a  hearing  on  the  record  in  order  to 
determine  whether  the  respondent  is 
liable  for  a  civil  money  penalty  and.  if 
so,  the  appropriate  amount  of  any  such 
dvil  money  penalty  considering  any 
aggravating  or  mitigating  factors. 

(b)  In  order  to  prevail,  the  Center  is 
to  prove  respondent's  liability  and  any 
aggravating  factors  by  a  preponderance 
of  the  evidence. 

(c)  The  respondent  is  to  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  ordered  by  the 
presiding  officer,  who  may  order  closure 
only  to  protect  patient  privacy,  trade 
secrets,  confidential  commercial 
information,  or  sensitive  enforcement 
information. 

f  17  J4    Oetemiinlng  the  amount  of 
psnattlea  and  aasessmenta. 

(a)  In  determining  an  appropriate 
amount  of  civil  money  penalties  and 
assessments,  the  presiding  officer  and 
the  Commissioner  will  evaluate  any 
drciunstances  that  mitigate  or  aggravate 
the  violation  and  should  articulate  in 
their  opinions  the  reasons  that  support 
the  penalties  and  assessments  imposed. 


(b)  Among  the  factors  to  be 
considered  are  the  nature, 
circumstances,  extent,  and  gravity  of  the 
act  subiect  to  penalty,  the  person's 
ability  to  pay,  the  effect  on  the  person's 
ability  to  do  business,  and  history  of 
prior,  similar  acts,  and  such  other 
matters  as  justice  may  require. 

(c)  Nothing  in  this  section  shall  be 
construed  to  limit  the  presiding  officer 
or  the  Commissioner  from  considering 
any  other  factors  that  in  any  given  case 
may  mitigate  or  aggravate  the  offense  for 
which  penalties  and  assessments  are 
imposed. 

S17.3S    Sanctiona. 

(a)  The  presiding  officer  may  sanction 
a  person,  including  any  party  or  counsel 
for 

(1)  Failing  to  comply  with  an  order, 
subpoena,  rule,  or  procedure  governing 
the  proceeding; 

(2J  Failing  to  prosecute  or  defend  an 
action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  hearing. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c).  (d),  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct. 

(c)  When  a  party  fails  to  comply  with 
a  discovery  order,  including  discovery 
and  subpoena  provisions  ofthis  part, 
the  presiding  officer  may: 

(1 J  Draw  an  inference  in  favor  of  the 
requesting  party  %vith  regard  to  the 
information  sought; 

(2)  Prohibit  the  party  failing  to 
comply  with  such  order  fraxa 
introducing  evidence  concerning,  or 
otherwise  relying  upon,  testimony 
relating  to  the  information  sought;  and 

(3)  Strike  any  part  of  the  pleadings  or 
other  submissions  of  the  party  failing  to 
comply  with  such  request. 

(dj  The  presiding  officer  may  exclude 
from  participation  in  the  hearing  any 
legal  counsel,  party,  or  vntness  who 
refuses  to  obey  the  presiding  officer's 
orders.  In  the  case  of  repeated  refusal, 
the  presiding  officer  may  grant 
judgment  to  the  opposing  party. 

(e)  If  a  party  fails  to  prosecute  or 
defend  an  action  under  this  part  aftur 
service  of  a  notice  of  hearing,  the 
presiding  officer  may  dismiss  the  action 
or  may  issue  ^n  initial  decision 
imposing  penalties  and  assessments. 

(t)  The  presiding  officer  may  refuse  to 
consider  any  motion,  request,  response, 
brief,  or  other  document  which  is  not 
filed  in  a  timely  fashion. 

(g)  The  presiding  officer  may  order 
the  party  or  legal  counsel  to  pay 
reasonable  expenses  incurred  because  of 
any  ^lure  or  misconduct  described  in 
this  section. 


f  17.37    WHneeaes. 

(a)  Except  as  provided  In  paragraph 
(b)  of  this  section,  testimony  at  £a 
hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  presiding 
officer,  testimony  may  be  admitted  in 
the  form  of  a  written  declaration  under 
penalty  of  pwjiuy-  Any  such  written 
declaration  must  be  provided  to  ail 
other  parties  along  with  the  last  known 
address  of  the  witness  in  a  maimer 
which  allows  sufficient  time  for  other 
parties  to  subpoena  such  witness  for 
cross-examination  at  the  hearing. 
Failure  of  such  a  witness  to  submit  to 
cross-examination  shall  result  in  the 
striking  of  bis  or  her  written  testimony. 
Prior  written  statements  of  witnesses 
proposed  to  testify  at  the  hearing  shall 
be  exchanged  as  provided  in  $  17.23(a). 

(c)  The  presiding  officer  shall  exercise 
reasonable  control  over  the  moda  and 
order  of  interrogating  witnesses  and 
presenting  evidence  so  as  to: 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
asceriainment  of  the  truth; 

(2)  Avoid  needless  consumption  of 
time;  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment 

(d)  The  presiding  officer  shall  permit 
the  parties  to  conduct  such  cross- 
examination  as  may  be  required  for  a 
full  and  true  disclosure  of  the  facts. 

(e)  At  the  discretion  of  the  presiding 
officer,  a  witness  may  be  cross- 
examined  on  matters  relevant  to  the 
proceeding  without  regard  to  the  scope 
of  his  or  her  direct  examination.  To  the 
extent  permitted  by  the  presiding 
officer,  cross-examination  on  matters 
outside  the  scope  of  direct  examination 
shall  be  conducted  in  the  manner  of 
direct  examination  and  may  proceed  by 
leading  questions  only  if  the  witness  is 
a  hostile  witness,  an  adverse  party,  or  a 
witness  identified  with  an  adverse 
party. 

(0  Upon  motion  of  any  party,  the 
presiding  officer  may  order  witnesses 
excluded  so  that  they  cannot  hear  the 
testimony  of  the  other  witnesses.  This 
rule  does  not  authorize  exclusion  of: 

(1)  A  party  who  is  an  individual; 

(2)  In  the  case  of  r  party  that  is  not 
an  individual,  an  officer  or  employee  of 
the  party  appearing  for  the  entity  per  se 
or  designated  by  the  party's 
representative;  or 

(3)  An  individual  whose  presence  is 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case,  including  an 
individual  employed  by  the 
Government  engaged  in  assisting 
counsel  for  the  Center. 
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117.39    EvMww*. 

(a)  The  presiding  officer  shall 
determine  the  admissibility  of  evidence. 

(b)  Except  as  provided  in  this  part,  the 
presiding  officer  shall  not  be  bound  by 
the  Federal  Rules  of  Evidence.  However, 
the  presiding  officer  may  apply  the 
Federal  Rules  of  Evidence  when 
appropriate,  e.g.,  to  exclude  unreliable 
evidence. 

(c)  The  presiding  officer  shall  exclude 
irrelevant  and  immaterial  evidence. 

(d)  Although  relevant,  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(e)  Although  relevant,  evidence  may 
be  excluded  if  it  is  privileged  under 
Federal  law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  presiding  officer  may  permit 
the  parties  to  introduce  rebuttal 
witnesses  and  evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the 
presiding  officer  pursuant  to  §  17.28. 

117.41    The  adminietrativ*  record. 

(a)  The  hearing  %vill  be  recorded  and 
transcribed.  Transcripts  may  be 
obtained  following  the  hearing  from  the 
Dockets  Management  Branch  at  a  cost 
not  to  exceed  the  actual  cost  of 
duplication. 

(d)  The  transcript  of  testimony, 
exhibits  and  other  evidence  admitted  at 
the  hearing  and  all  papers  and  requests 
filed  in  the  proceeding  constitute  the 
administrative  record  for  the  decision 
by  the  presiding  officer  and  the 
Commissioner. 

(c)  The  administrative  record  may  be 
inspected  and  copied  (upon  payment  of 
a  reasonable  fee)  by  anyone  unless 
otherwise  ordered  by  the  presiding 
officer,  who  may  otherwise  order  only 
to  protect  trade  secrets,  confidential 
commercial  information,  or  patient 
privacy. 

117.43    PeethMring  brM*. 

Anyparty  may  file  a  posthearing 
brief,  llie  presiding  officer  shall  fix  the 
time  for  filing  such  briefo  (which  shall 
be  filed  simultaneously),  not  to  exceed 
60  days  from  the  date  the  parties 
received  the  transcript  of  Uie  hearing  or. 
if  applicable,  the  stipulated  record. 
Such  bria&  may  be  accompanied  by 
proposed  findings  of  tact  and 


conclusions  of  law.  The  presiding 
officer  may  permit  the  parties  to  file 
responsive  briefs.  No  brief  may  exceed 
30  pages  (exclusive  of  proposed  findings 
and  conclusions)  unless  the  presiding 
officer  has  previously  found  that  the 
issues  in  the  proceeding  are  so  complex, 
or  the  administrative  record  is  so 
voluminous,  as  to  justify  longer  briefs, 
in  which  case  the  presiding  officer  may 
set  a  longer  page  limit. 

i17.4S    Initial  decision. 

(a)  The  presiding  officer  shall  issue  an 
initial  decision  based  only  on  the 
administrative  record.  The  decision 
shall  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(bj  The  findings  of  fact  shall  include 
a  finding  on  each  of  the  following 
issues: 

(1)  Whether  the  allegations  in  the 
complaint  are  true,  and,  if  so,  whether 
respondent's  actions  identified  in  the 
complaint  violated  the  law; 

(2)  Whether  any  affirmative  defenses 
are  meritorious:  and 

(3)  If  the  respondent  is  liable  for 
penalties  or  assessments,  the 
appropriate  amount  of  any  such 
penalties  or  assessments  considering 
any  mitigating  or  aggravating  factors 
that  he  or  she  finds  in  the  case. 

(c)  The  presiding  officer  shall  serve 
the  initial  decision  or  the  decision 
granting  summary  judgment  on  all 
parties  within  90  days  after  the  time  for 
submission  of  posthearing  briefs  and 
responsive  briefs  (if  permitted)  has 
expired.  If  the  presiding  officer  believes 
that  he  or  she  cannot  meet  the  90-day 
deadline,  he  or  she  shall  notify  the 
Commissioner  of  the  reason  therefor, 
and  the  Commissioner  may  then  set  a 
new  deadline. 

(d)  Unless  the  initial  decision  of  the 
presiding  officer  is  timely  appealed  to 
the  Commissioner,  the  initial  decision 
shall  constitute  the  final  decision  of 
FDA  and  shall  be  final  and  binding  on 
the  parties  30  days  after  it  is  issued  by 
the  presiding  officer. 

117.47    App— I  to  the  Commi— loner . 

(a)  Either  the  Center  or  any 
respondent  who  is  determined  in  an 
initial  decision  or  a  decision  granting 
summary  judgment  Uable  for  a  civil 
money  penalty  or  assessment  may 
ap{>eal  such  decision  to  the 
Commissioner  by  filing  a  notice  of 
appeal  wdth  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857,  in 
accordance  with  this  section. 

(b)(1)  A  notice  of  appeal  may  be  filed 
at  any  time  within  30  days  after  the 


presiding  officer  issues  an  initial 
decision  or  decision  granting  summary 
judgment. 

(2)  The  Commissioner  may  extend  the 
initial  30-day  period  for  an  additional 
30  days  if  the  respondent  files  a  request 
for  an  extension  within  the  initial  30- 
day  period  and  shows  good  cause. 

(cj  A  notice  of  appeal  shall  be 
accompanied  by  a  written  brief 
specifying  exceptions  to  the  initial 
decision  and  reasons  supporting  the 
exceptions. 

(dj  The  opposing  party  may  file  a  brief 
in  opposition  to  exceptions  within  30 
days  of  receiving  the  notice  of  appeal 
and  accompanying  brief.  Any  brief  in 
opposition  to  exceptions  is  to  be  filed 
with  the  Dockets  Management  Branch 
(address  above).  There  is  no  right  to  file 
an  appellant's  reply  brief. 

(ej  There  is  no  right  to  appear 
personally  before  the  Commissioner  or 
his  designee. 

(f)  The  Commissioner  will  consider 
only  those  issues  raised  before  the 
presiding  officer,  except  that  the 
appellee  may  make  any  argument  based 
on  the  record  in  support  of  the  initial 
decision  or  decision  granting  summary 
judgment. 

[gi  If  any  party  demonstrates  to  the 
satisfaction  of  the  Commissioner  that 
additional  evidence  not  presented  at  the 
hearing  is  relevant  and  material  and  that 
there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  at  the 
hearing,  the  Commissioner  may  remand 
the  matter  to  the  presiding  officer  for 
consideration  of  the  additional 
evidence. 

(h)  The  standard  of  review  on  a 
disputed  issue  of  fact  is  whether  the 
initial  decision  is  supported  by 
substantial  evidence  on  the  whole 
record. 

(i)  The  Commissioner  will  issue  a 
decision  on  the  appeal  within  60  days 
of  the  due  date  for  submission  of  the 
appellee's  brief.  In  the  decision,  the 
Commissioner  may  decline  to  review 
the  case,  affirm  the  initial  decision  or 
decision  granting  summary  judgment 
(with  or  without  an  opinion),  or 
increase,  reduce,  reverse,  or  remand  any 
penalty  determined  by  the  presiding 
officer  in  the  initial  decision. 

f  1 7.48    HarmioM  error. 

No  error  in  either  the  admission  or  the 
exclusion  of  evidence,  and  no  error  or 
defect  in  any  ruling  or  order  or  in  any 
act  done  or  omitted  by  the  presiding 
officer  or  by  any  of  the  parties  is  ground 
for  vacating,  modifying  or  otherwise 
disturbing  an  otherwise  appropriate 
ruling  or  order  or  act,  unless  refusal  to 
take  such  action  appears  to  the 
presiding  officer  or  the  Commissioner 


IMI 
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inconsistent  with  substantial  justice. 
The  presiding  officer  and  the 
Commissioner  at  evMy  stage  of  the 
proceeding  will  disre^rd  any  error  or 
defect  in  the  proceeding  that  does  not 
aSect  the  substantial  li^ts  of  the 
parties. 

117.49    DeleaaUd  functlone. 

The  Commissioner  may  delegate  to 
another  FDA  official  not  assigned  to 
advise  the  Center  all  or  part  of  the 
Commissioner's  authority  to  act  in  a 
given  proceeding. 


I17J1 

(a)  The  Commissioner's  final  decision 
constitutes  final  agency  action  from 
which  a  party  may  petition  for  judicial 
review  under  the  statutes  governing  the 
matter  involved  Although  the  filing  of 
a  petition  for  judicial  review  does  not 
stay  a  decision  under  this  part  a  party 
may  file  a  petition  fcnr  stay  of  such 
dedsion  xmdm  §  10.35  of  this  chapter. 

(b)  The  Chief  Counsel  of  FDA  has 
been  designated  by  the  Secretary  as  the 
officer  on  whom  copies  of  petitions  for 
judicial  review  are  to  be  saved  This 
officer  is  responsible  for  filing  the 
record  on  which  the  final  decision  is 


based.  The  record  of  the  proceeding  is 
certified  by  the  Commissioner. 

117.54    Deposit  In  Treeeury  of  ttte  United 


All  amounts  collected  pursuant  to  this 
part  shall  be  deposited  as  miscellaneous 
receipts  in  the  Treasury  of  the  United 
States. 

Dated:  Majr  18. 1M3. 
MkbadLTsflsr. 

Deputy  Coauninionar  for  Policy. 

(FR  Doa  93-12314  Piled  S-25-93;  8:45  am] 


3  93 


Wednesday 
May  26,  1993 


Part  V 


The  President 


Notice  of  May  25— Continuation  of 
Emergency  With  Respect  to  the  Federal 
Repubiic  of  Yugoslavia  (Serbia  and 
Montenegro) 


fOL 


ISS 


9  93 


Ft 

V( 

w 

i— 

F 

T 


IP 

iril 


30693 


Federal  Regkter 

Vol.  58.  No.  100 
'  Wednesday,  May  26,  1993 


Presidential  Documents 


Title  3— 

The  President 


FR  Doc  93-12710 
FUed  5-25-93;  10:33  am) 
Billing  code  3195-01-P 


Notice  of  May  25.  1903 

Continuation  of  Emergency  With  Respect  to  the  Federal  Re- 
public of  Yugoslavia  (Serbia  and  Montenegro) 


On  May  30,  1992,  by  Executive  Order  No.  12808,  President  Bush  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security,  foreign  policy,  and  economy  of  the  United  States 
constituted  by  the  actions  and  policies  of  the  Governments  of  Serbia  and 
Montenegro,  blocking  all  property  and  interests  in  property  of  those  Govern- 
ments. The  President  took  additional  measures  to  prohibit  trade  and  other 
transactions  with  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro) 
by  Executive  Orders  No.  12810  and  No.  12831,  issued  on  June  5,  1992, 
and  January  15,  1993,  respectively.  Because  the  Government  of  the  Federal 
Republic  of  Yugoslavia  (Serbia  and  Montenegro)  has  continued  its  actions 
and  policies  in  support  of  groups  seizing  and  attempting  to  seize  territory 
in  Croatia  and  Bosnia-Hercegovina  by  force  and  violence,  the  national  emer- 
gency declared  on  May  30,  1992,  and  the  measures  adopted  pursuant  thereto 
to  deal  with  that  emergency,  must  continue  in  effect  beyond  May  30,  1993. 

Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect 
to  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro). 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


0^rtAjAiuaA<rt^^iodb^^ 
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1 2847 2951 1 

12848 29617 

Prodamaliona: 
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6554 26501 
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6556 26505 
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6558 27649 
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6562 29519 
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(Sea  Memorandum 
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1093 28757 
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SCFR 

531 .~ 29777 
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.26694 
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2 26679 

58..... 26811 
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932 

...26336,  28337 
26336 
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970 „ 

26766 

982 

28770 

985 

9ft3ifl 

1001 

27774 

1002 

27774 

1004 

27774 

1005 

27774 

1006 

„...27774 

1007 

27774 

1011 

1012 

27774 

.27774 

1013 _ 

27774 

1030 

27774 

1032 

27774 

1033 

27774 

1036 

27774 

1040 

..............27774 

1044 „, 

27774 

1046 

27774 

IMS 

1050 

27774 

„ 27774 

1066 

27774 

1066 -. 

27774 

1075 

27774 

1078 

27774 

1079 

27774 
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.„ 27774 

1094 

1096 

1106 

27774 

1106 

27774 

1124 

27774 

1126 

27774 

1131 

27774 

1134 

27774 

1135 

1137 

27774 
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1130 

1421 
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1924 
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.- 26679 

1942 

30101 

1943 

26679 

1M4 

30102 

1945 

2667B 

1951 

30102 
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26679 
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50 28523 
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61 27953 
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1 27443 

5 „.. — 27443 

31 _ 27463 

208 28491 
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563 „ 28346 
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940 „ 29474 


27. 

34 
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303™. 
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.27484 

.29149 
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325 26701 


337 26705 

13CFR 
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1SCFR 
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16CFR 

305 26684 
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17CFR 

1 26229.  27458.  28500 

200 26383 

201 26383 

228 26383.  26509.  27467 

229 27467 

230 ., 26506 

232 26383 

239 26509 

240 26383.  26509,  27656 

249 26509 

270 29695 

1 26270.  28365 

229 26442,  27486 

230 „ .26442.  27486 

239 26442,  27486 

240 27486.  27684.  27686 

249 26442.  27486 

IfCFR 

260 26915 

284 27959 

381 26522 

141 30005 

284 27691.  27959 

19CFR 

12 29348,  29454 

19... 29349 


101 27336 

102 „ 27336 

113 29349 

144 29349 

101 28803 

122 28803 

20CFR 

PrapoMd  RuiM: 

416 26383 

21CFR 

100 27932 

163 29523 

178 26684 

1 84 271 97.  30220 

310 27636 

430 26652,  26655,  26658. 

26662,26665 

436 26652,  26655,  26658, 

26665 

441 26669 

442..; 26658 

443 26665 

444 26671 

450 „ 26662 

452 26652.26655 

510 .26523,  301 18 

520 26523.  29777 

558 30118 

874 29533 

890 29533 

1020 .„; 26386 

PropMBd  RuIm: 

1 29716 

17 30680 

100 29716 

101 29557.  2971 6 

102 29557 

104 29716 

161 29557 

182 27959 

184 27959 

352 28194 

357.„ 26886 

700 „ 28194 

740 28194 

1020... ......26407 

1040 27495 

24CFR 

889 :. 26836 

890 26816 
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888 27062 

909 27964 

968 29728 

3500 28478 

2SCFR 
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518 27967 

26CfR 

1 26524.  28446.  28921. 

29028.29535 

5C 26524 

301 28501 

602 28446 
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1 27219.  27250,  27498. 

27503,29028,29560 

31 28366,  28371.  28374 

301 29560 

602 27503,  29028 


27CFR 

9 28348,28351 

29CFR 

402 28304 

403.... 28304 

1602 _ 29536 
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2676 28502 
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920 28778 
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50 27205 
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80 27205 

138 27205 

177 27205 

237 ., 27205 

244 27205 

364 27205 

371 27205 

706 28503.  28504 
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199 27692 

33CFR 

89 27624 

100 26428,  28353.  28354. 

28922, 28923, 29104, 29968, 
29969. 29970, 29971 

117 27933,  29536.  29972 

1 51 29482 

164 27628 

165 28354.  29104 

402 29372 

117 .26280.  27504 

151 29940 

161 30098 

165 27506.  27969.  27970, 

28942,29561.29562 
168 29157 

34CFR 

222 26524 

318 27440 

612 27140 

617 28504 

624 28504 

625 28504 

626 28504 

627 28504 

630 27144 

636 28504 

648 28504 

668 26674 
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363 „... 26281 

365 26281 

366 26281 
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.26281 
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26281 
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26890 
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...26281 
..26281 
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...26281 
..26281 
...29157 
..29157 
..29157 
...29157 
..29157 
..29373 
..28530 
..28538 


36CFR 

7 

1282.._.. 


251 

261 

37CFR 


>••••••••••«••••••*•«  •« 


.28505 
.28506 

.26940 
26940 


201 ..27251.  29105 

38CFR 

3„ — 27622.  29107.  29109 


20-., 
21-., 
36.., 


3,. 
4... 
36. 
44. 


,.27934 
.26239 
.29111 

.28806 
.28808 
.26282 
.26282 


39CFR 

20 


.29778 


40CFR 

9«- _ 27472 

52 27937.  27939.  28354. 

28356. 28357. 28359. 28361 . 

28362, 28924. 28926. 29537, 

29783, 29787, 29973. 2W75 

60 „ 28780 

03>*..*«*.* •••^••••••••••••••••..ZOviO 

81 .29783,  29787 

82..- 28660 

180 26687,  29118.  29119. 

29549.30120.30122 

185 .29119.  30122 

186 26687,  29119,  30122 

261 26420 

264 .26420,  29660 

285 .28420, 29860 

268 28506,  29660 


270 -..29860 

271 26242,  26420.  26689. 

29860 

721 26690.  26691,  27205. 

27206. 27207. 27940. 29946 
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712 28511 

799 - 28517 
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82 28094 

1 66 26856 
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30131 

185 26725 

228 —...- - 27976 
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42CFR 


110 

400 -. 



...30123 
.-30630 

409 

411 

412 

30630 
...30630 

30630 
.-30630 

424 -. 

«•••••»••••• 

...30630 
30630 

440.- „„ 

488 -. 

.-30630 
...aoeao 

496 

412— 

413 

- 30630 

30222 

43CFR 

PubMe  Land  OfdNK 
5245  (R«vok«d  by 

PLO  6969)- - 

6964 

6968 . 11™" 

6969...!!."ZII"-r'"."! 

...26917 
-27060 
..26251 
..26917 

6971 

.96251 

6972 26252 

44CFR 

64 .29977.  29979 

65 .29121.  30123 

67 .29123.  30126 

PropoMd  Nulw: 

67 .29168.30133 

46CFR 

801 - .90701 

1301 

400 



-26918 
..29981 

46CHt 

35 

159 

— 

-27858 

-27828 

29488 

160 

..29488 

164 

..29488 

204 

-28360 

340 29351 

505...-.—— .... 27208 

510.— .......„-.....-.._. 27208 

580 28787 


28 29502 

.-..29690 
.-..29690 
.-..29690 
.-..29690 
.-..29690 
..-29890 
..-.28379 


40 

98 

147 

160 

163 

502 .. 

47CFR 

0 - 29736 

1 27472 

^••••••••••■■••••••••••••••••••••••••■•aC  'V^4 

15 29454 

22 —..27213 

61 29551 

68.- 26692 

69 29791 

73 26252.  26524,  26525, 

26918, 26919. 27214. 27473. 

27944. 28927. 29792. 29961 

78 - - 27658. 

27677.  29553.  29736 

80 - -.29963 

87 30126 

90 — 30128 

94 29792 

97 26126 


73 26528,  26947.  27256. 

27699 

74.. - 26726 

76 29769 

80 29174 


48CFR 

201 

206.. 
207.. 
209.. 
215- 
217.. 
219.. 
222.. 
223.. 
22S.. 


.28458 
.26456 
.28456 
.28456 
.28456 
.26456 
.28458 
.28458 
.28456 
.28458 
227 28456 

v0  I  •••••••••••••••••••••■•••••••••••>* £0^90 

233 28458 

236 28458 

237 —....28458 

£99  ■—#»»—■♦—#»»»««  »<*»—«»—»■■.  fO^dO 


252., 


-28456 


2S3 — 28458 

509 -..26919.  292S4 

2012 26253 

201 5...-. — — 262S3 

2030.. . 26253 

2052..— — ...—..— 26253 

3410- ..30068 


46  cm 

106 

107 

108 


110 

121 

171 

173 

178 

180 

571 

1007 

1011 I 

1023 

1033 


1039.. 
1145- 
1162- 

1171- 
1180- 


.29696 
..29696 

..29696 
.29696 

29688 

29698 

29696 

»•...•.•••.•.  .26526 

28520 

28355 

..26693,28932 

27678 

..27951 
.27951 
..28932 
.29365 
.29355 


1 71 .27257 

526....- 29378 

571 27514.  27517.  28847, 

30134 

50CFR 

17 — 27474.  27966.  28790 

32 .29072,  29080 

21 6. .»•••.•••—.••..•.  HM.*. 29127 

222 .26920 

227 28790.  28793.  28795 

285 26921 

601 29653 

625 -.27214.  27215.  27987 

638 .29554 
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642 -.29654 
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663 - 27480 
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675 -.27216,  28622. 28799. 

29362,29793.39130 

678 .27336.  27482 

683 .28255.  29454 


17 26949,  27260.  27699. 

28381 .  28543, 28848. 291 76. 
29805 

20 30138 

217 30007 

226 29186 

227 -30007 

625 .28386.  30140 

672 .29381.  29564 

675.....M....«..**...»*..29381r  29564 


U8T  OF  PUBLIC  LAWS 

Nolo:  No  pubMc  bilt  wMch 


rocotvod  by  9io  OfHco  of  ttw 
Fodoril  RogMv  tor  InctMlon 
m  todo/t  Uol  ol  PubNe 
Law*. 


see.. 


.26948  Lail  Lkl  May  28.  1983 


r.^^>vr 


.  Ml 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 


Aniuiai  volume*  containing  the  public  meu«tM 
•ad  tUicnwals.  news  csnfemicct.  and  other 
Mhcted  paper*  relcaaed  by  the  While  Hooae. 

Volumes  for  the  foUotvinf  years  are  availsbW: 
vohimet  not  haled  are  owl  ol  prim. 


Ronald  Reagan 

1M3 


l» 


.431  ja 


Georga  Bush 

UM 

(Bookq 


IMS 
(BookH). 


~t32i 


m. 


(BookD. 


tww 


(Bookn) 

(Book  I) SS4M 


(Booh  II). 


(Boohl)- 


~tS7Jf 


(Boahn). 


-tISJ 


ttl7 


1988 
(Book  I). 


.439J» 


D). 


PMblished  by  die  Office  of  die  Federal  Reftater.  MaOonal 
Archives  and  Recorda  Administration 

Mail  order  to: 

New  Orden,  Superintendent  of  Docun^nts 

P.O.  Box  3719S4.  Pittsburgh.  PA  15230-7954 


(^m.vnt 


-:  ^r  ■ 


^'  I  ?*• 


}•'•*.   UK-'-kX-""'    ••» 


•  V  _-^,v^..i;' 


»  .-.■< '.-'   .<►' 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtion  a( 

Presidential 
Documents 
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WHOi      The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hourt)  to  present: 

1.  The  regulatory  process,  with  a  focui  on  the  Federal  Register 

systsn  and  the  public's  rola  in  the  development  of 

leguladons. 
X.  Hm  rriadooship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

docusMots. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  informaUon  necessary  to 
teeearch  Federal  ageocy  reguUtioiu  which  directly  sfTect  them. 
Thare  will  be  no  discuMion  of  specific  agency  regulations. 


WASHINGTON,  DC 

CnVO  BMEFINQS) 
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Office  of  the  Federal  Register,  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
NW.  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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Agricultural  Marketing  Sarvlea 

RULES 

C3iaiTies,  sweet,  grown  in  designated  counties  tai 
Washington,  30696 

Agriculturt  Oapwtmartt 

See  Agricultural  Mariieting  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 
RULES 

Administrative  regulations: 
Formal  adjudicatory  proceedings;  post-hearing  procedure; 
CFR  correction,  30696 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  30748 

Animal  and  Plant  HeaHh  InspacUon  Sarvica 

NOTICES 

Veterinary  biological  products;  production  and 
establishment  licenses.  30748 

AntKruat  Division 

NOTICES 

National  cooperative  research  notifications: 
Bell  Communications  Research,  Ino.  30814 
Ohio  Aerospace  Institute,  30814 
Open  Software  Foundation,  Inc.  30815 
Petroleum  Environmental  Research  Fonun,  30815 

Arta  and  HumanHiaa,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Cominarca  Dapartmant 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futuras  Trading  Commlsalon 

RULES 

Commodity  option  transactions;  futures  commission 

merchants:  discretionary  accounts;  requirements.  30701 

Consumer  Product  Safety  Commiaaion 

NOTICES 

Meetings: 
Cigarette  Fire  Safety  Technical  Advisory  Group,  30778 

Customs  Service 

PROPOSED  RULES 

Petitions  by  domestic  interested  parties: 
Down  comforters;  classification.  30726 

Education  Oepartment 

PROPOSED  RULES 

Vocational  and  aduh  education: 
State-administered  and  national  workplace  literacy 
programs,  30916 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  30776.  30777 


Grants  and  cooperative  agreements;  availability,  etc: 
Institutional  quality  assurance  program;  partici]Mtioa 

deadline  and  selection  criteria  revision.  30922 
Pell  grant  pro^tun.  etc— 
Need  analysis  methodology  (1994-95  award  year). 
30910 
Privacy  Act: 
Systems  of  records,  30777 

Employment  and  Training  Administration 

NOTICES 

Wagner-Peyser  Act  funds: 
Allotments  and  planning  estimates  (1993  PY).  30815 

Energy  Department 

See  Feideral  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements.  30784 
Grant  and  cooperative  agreement  awards: 
New  Mexico  Mines  and  Mineral  Resources  Bureau.  30780 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Refueling  emissions  for  lightHduty  vehicles  and  tnx:ks 
and  heavy-duty  vehides.  30731 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri,  30730 
Toxic  substances: 
Significant  new  uses — 
Tetrafluoroalkenes,  etc,  30741 

NOTICES 

Air  pollutants,  hazardous;  national  emission  standards: 
Asbestos;  roof  removal  operations;  settlement  agreement, 
30784 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
BP  Chemicals,  Inc.  30926 
Meetings: 
State  FIFRA  Issues  Research  and  Evaluation  Group. 
30785 
Pesticide  programs: 

Residue  chemistry  guidelines;  availability,  30785 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  approvals,  30788 
Premanufacture  notices  receipts,  30786,  30787 

Executive  Office  of  ttie  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 

Airbus.  30721 

Airbus  Industrie.  30722 

Fokker.  30725 
NOTICES 
Environmental  statements;  availability,  etc: 

Northwest  Arkansas  Regional  Airport,  AR.  30839 
Exemption  petitions;  summary  and  disposition,  30840 
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Passenger  bcility  charges;  applications,  etc: 
Blue  Grass  Airport,  KY,  30640 
Columbia  Metropolitan  Airport,  SC,  30841 
Fort  Wayne-Allen  County  Airport  Authority,  IN,  et  al., 

30841 
Mahlon  Sweet  Field,  OR,  30845 

Federal  CommunicatkNis  Commleeion 

RULES 

Radio  services,  special: 
Amateur  services — 
Club  and  military  recreation  stations;  call  sign 
administrators;  establishment,  30716 

Federal  Energy  Regulalory  Commleeion 
NO-ncES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Southern  California  Edison  Co.  et  al.,  30781 
Meetings;  Sunshine  Act,  30855 
Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources,  30783 

Burlington,  VT,  et  al.,  30783 

Kansas  Gas  Electric  Co.,  30784 

KN  Energy.  Inc.,  30783 

Northern  Natural  Gas  Co.,  30784 

Federal  Highway  Admlnletretion 
NO-ncES 

Environmental  statements;  notice  of  intent: 
Cabell  County,  WV,  30845 

Federal  Maritime  Commission 

MILES 

Ocean  freight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 
Tari£EB  and  service  contracts;  electronic  filing,  30709 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc: 
National  Railroad  Passenger  Corp.  (Amtrak),  30846 

Federal  Reeerve  Syetem 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

AmSouth  Bancorporation  et  al.,  30788 

FBC»»  Corp.,  30789 

National  Commerce  Bancorporation,  30789 

NationsBank  Corp.,  30790 

Oswald,  Norman  Dean,  et  al.,  30790 

Federal  Trade  Commleeion 

RULES 

Conflict  of  interests,  30695 

Fish  and  WIMtHe  Service 

NOTICES 

Marine  mammal  permit  applications,  30803 
Meetings: 
Klamath  Rivw  Basin  Fisheries  Task  Force.  30804 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Advisory  committees,  paneb,  etc.,  30791 


Foreet  Service 

NOTICES 

Appealable  decisions;  legal  notice: 

&)uthwestem  region,  30750 
Appeal  exemptions;  timber  sales: 

Colville  National  Forest,  WA,  30749 

Fremont  National  Forest,  OR,  30749 

Okanogan  National  Forest,  WA,  30750 
Environmental  statements;  availability,  etc.: 

Bitterroot  National  Forest,  MT,  30751 

Kootenai  National  Forest,  MT,  30753.  30763 

Payette  National  Forest,  ID,  30764,  30765 

Wallowa-Whitman  National  Forest,  OR.  30766 
Organization,  functions,  and  authority  delegations: 

Forest  Supervisors,  Pacific  Northwest  Region,  30766 

Geological  Survey 

NOTICES 
Privacy  Act: 
Systems  of  records,  30804 

Health  and  Human  Servicee  Department 

See  Food  and  Drug  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Public  Health  Service 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Heelth  Reeourcee  and  Servicee  Administration 

See  Public  Health  Service 

Houeing  end  UrtMn  Development  Depertment 

RULES 

Public  and  Indian  housing: 
Family  self-sufficiency  program  guidelines.  30858 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Fee  schedule;  naturalization  of  Philippines  natives,  30698 
Immigrant  petitions — 
Scientists  of  Commonwealth  of  Independent  States  of 
Former  Soviet  Union  and  Baltic  States; 
classification  as  employment-based  immigrants, 
30699 

Indian  Heelth  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nursing  recruitment  program  for  Indians,  30791 

Interior  Depertment 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  Reclamation  Bureau 

Internal  Revenue  Servlct 

.PROPOSED  RULES 

Income  taxes: 
Dividends  received  deduction  holding  period  reduced  for 
periods  where  risk  of  loss  diminished,  30727 

International  Trade  Admlnletretion 

NOTICES 

Antidumping: 
Arcylic  yam  (spun)  fit)m  Japan,  30766 
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Roller  chain,  other  than  bicycle,  from  Japan.  30769 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  30767 

International  Trade  Commisalon 

NonncES 

Agency  information  collection  activities  under  OMB 
review,  30809 

Import  investigations: 
Mechanical  gear  couplings  and  components,  30810 
Removable  hard  disk  cartridges  and  products,  30810 
Woodworking  accessories.  30811 

Interstate  Commerce  Commission 

NQ-nCES 

Environmental  statements;  availability,  etc.: 
Delta  Southern  Railroad  Co.  et  al.,  30812 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

See  Parole  Commission 

NOTKES 

Pollution  control;  consent  judgments: 

El  Paso  Natural  Gas  Co..  30812 

Croup  Dekko,  Inc..  30813 

Group  Eight  Technology,  Inc.,  et  al.,  30812 

Grumman  St.  Augustine  Corp.,  30813 

Sanders  Lead  Co.  et  al.,  30813 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

CaUfomia,  30798 
Meetings: 

Elko  District  Advisory  Council,  30799 
Opening  of  public  lands: 

Alaska.  30800 
Realty  actions;  sales,  leases,  etc.: 

Minnesota,  30800 

Nevada,  30800 

New  Mexico,  30801 

Utah,  30802 
Survey  plat  filings: 

Idaho,  30802 

Library  of  Congress 

RULES 

National  Film  Registry;  film  selection  criteria  and  public 

participation  procedures,  30708 
NOTICES 
Meetings: 
National  Film  Preservation  Board.  30818 

Management  and  Budget  Office 

NOTICES 

Financial  accounting  principles  and  standards  (Circular  A- 
134),  30830 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Outer  Continental  Shelf  natural  gas  and  oil  resource 
management  program,  30804 


Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  appUcations: 
Virginia,  30774 

National  Advisory  Council  on  the  Public  Service 

NOTICES 
Meetings,  30818 

National  Credit  Union  Administration 

PROPOSED  RULES 

Credit  unions: 
Organization  and  operations-^ 
Corporate  credit  unions;  requirements  for  insurance, 
30719 

National  Foundation  on  the  Arts  and  the  Humanitiee 

NOTICES 

Meetings: 
Expansion  Arts  Advisory  Panel,  30818 
International  Advisory  Panel,  30818 
Public  Partnership  Advisory  Panel,  30818 

National  Higiiway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Air  and  hydraulic  brake  systems — 
Stopping  distance  performance  requirements; 
reinstatement,  30746 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute.  30793 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

30793 
National  Institute  on  Drug  Abuse,  30794 

National  Mediation  Board 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  30819 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Endangered  and  threatened  species  permit.  30775 
National  Science  Foundation 

NOTICES 

Meetings: 
Education  and  Human  Resources  Advisory  Committee, 

30819 
Electrical  and  Communications  Systems  Special 
Emphasis  Panel,  30819 
Organization,  functions,  and  authority  delegations: 
Grants  and  Agreements  Division  et  al.,  30819 

Nuclear  Regulatory  Commission 

NOTICeS 
Meetings: 

Nuclear  Safety  Research  Review  Committee.  30820 

Reactor  Safeguards  Advisory  Committee,  30820.  30821 
Applications,  hearings,  determinations,  etc.: 

ABC  Testing.  30821 

Anchor/Darling  Valve  Co.,  30822 

Baker  Testing  Services,  Inc.,  30823 

Cramer  It  Lindell  Engineering,  Inc.,  30824 

Minnesota  Valley  Engineering,  30825 
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Sam-Son  Inspection  k  Tech.  Services.  Inc.,  3082S 

Tnitom  LTD.,  30826 

TU  Electric  Co.,  30827 

Twin  Qty  Testing  Corp..  30829 

Ven^as  Industrial  Testing  Laboratory.  30830 

Office  cH  Menagement  and  Budget 

See  Management  and  Budget  Office 

Pacific  Norttiweet  Electric  Power  and  Coneervatlon 
Planning  Council 

NOTtCE* 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife  program,  30832 

Parole  Commleeion 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Prisoners  transferred  to  U.S.  under  prisoner-exchange 
treaties.  30703 

Presidential  Documente 

EXECUTIVE  ORDERS 

European  Community  agreement  on  Government 
procurement  (EO  12849).  30931 

Public  Heeltti  Service 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 
National  Toxicology  Program;  Scientific  Counselors 
Board.  30794 

Reclamation  Bureeu 

NOTICES 

Environmental  statements;  availability,  etc.: 
Yellowtail  Afterbay  Dam  water  quality  study.  MT.  30803 

Resolution  Trust  Corporation 

NOTICES 

Coastal  Barrier  Improvement  Act;  property  availability: 

South  Dade  Agro  property,  FL,  30832 

Sunset  Hammock,  FL,  30833 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc..  30833 

National  Association  of  Securities  Dealers,  Inc.,  30836 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Gncinnati  Stock  Exchange,  Inc.,  30837 

Pacific  Stock  Exchange,  Inc.,  30837 

Philadelphia  Stock  Exchange,  Inc..  30837 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Oklahoma,  30838 

State  Department 

NOTICES 
Meetings: 
International  Telegraph  and  Telephone  Consultative 
Committee,  30838,  30839 


Overseas  Security  Advisory  Council,  30839 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Addiction  training  centers,  3079S 

Tranaportation  Depertment 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration       • 

See  National  Highway  Traffic  Safiaty  Administration 

Treaaury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

RULES 

Portfolio  investment  survey  reporting,  30707 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  30848 
Meetings: 
Debt  Management  Advisory  Committee,  30849 

United  States  Information  Agency 
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This  section  of  the  FEDERAL  REGISTER 
contains  regufatory  documents  havJng  general 
applicability  and  legal  effect,  most  of  wtUch 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booi«  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  weeli. 


FEDERAL  TRADE  COMMISSION 

5  CPR  Chapter  XLVU 

RIN  3209-AA04  and  320»-AA15 

Suppiementei  Stendard*  of  Ethical 
Conduct  for  EmployMs  of  tha  Fadaral 
Trada  Commlaaion 

AGEMCY:  Federal  Trade  Commission 
(FTC). 

ACTION:  Interim  nile.  with  request  for 
comments. 


SUMMARY:  The  Federal  Trade 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics  {OCE), 
is  issuing  a  regulation  for  officers  and 
employees  of  the  FTC  that  supplements 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
issued  by  OGE  on  August  7. 1992.  The 
supplemental  rule  requires  FTC 
employees  to  receive  prior  approval  to 
engage  in  outside  employment 
DATES:  Interm  rule  effective  May  27, 
1993.  Comments  are  invited  and  must 
be  received  on  or  before  July  12, 1993. 
ADDRESSES:  Send  comments  to  the 
Federal  Trade  Commission,  6th  and 
Pennsylvania  Ave..  NW..  Washington. 
DC  20580,  ATTN.:  Kathleen  A.  Rittner. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kathleen  A.  Rittner,  (202)  326-2498  or 
Ira  S.  Kaye.  (202)  326-2426.  Federal 
Trade  Commission,  Office  of  General 
Counsel. 

SUPW.EMOITARY  INFORMATION: 

I.  Aaolysia  of  Regulation 

On  August  7, 1992.  the  Office  of 
Government  Ethics  published  a  final 
rule  entitled  "Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch"  (Standards).  See  57  FR  35006- 
35067  as  corrected  at  57  FR  48557 
(October  27. 1992)  and  57  FR  52583 
(November  4, 1992).  The  Standards, 
codified  at  5  CFR  part  2635  and 
effective  February  3. 1993.  establish 


uniform  standards  of  ethical  conduct 
that  are  applicable  to  all  executive 
branch  personnel. 

With  the  concxirrence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  that  are 
necessary  to  implement  an  agency's 
ethics  program.  The  Standards,  at  5  CFR 
2635.803,  specifically  recognize  that 
individual  agencies  may  find  it 
necessary  or  desirable  to  supplement 
the  executive  branch-wide  regulations 
with  a  requirement  for  their  employees 
to  obtain  approval  prior  to  engaging  in 
outside  employment  or  activities.  The 
FTC  standards  of  conduct  regulations 
have  long  required  employees,  other 
than  Commissioners,  to  obtain  written 
permission  before  engaging  in  outside 
employment.  Because  the  FTC  has 
found  this  requirement  useful  in 
ensuring  that  the  outside  employment 
activities  of  employees  conform  to  all 
applicable  laws  and  regulations,  it  has 
determined,  In  accordance  with  5  CFR 
2635.803,  that  it  is  necessary  to  the 
administration  of  its  ethics  program  to 
continue  to  require  prior  approvaL 

Section  5701.101(8)  of  this 
supplemental  regulation  continues,  with 
minor  modification,  the  FTC's  past 
requirement  for  prior  approval  for 
outside  employment.  Section 
5701.101(b)  clarifies  that  this 
supplemontal  regulation  does  not  itself 
provide  a  basis  to  deny  an  employee's 
request  for  approval.  Section 
5701.101(c)  includes  a  definition 
intended  to  ensure  that  the  requirement 
for  prior  approval  of  outside 
employment  is  not  applied  to  activities 
appropriately  characterized  as  p>ersonal 
activities  or  to  activities  not  involving 
the  provision  of  services,  such  as  an 
employee's  management  of  his  or  her 
own  investment  portfolio. 

n.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

The  Commission  has  found  good 
causa  pursuant  to  5  U.S.C  553(b)  for 
waiving,  as  unnecessary  and  contrary  to 
the  public  interest,  the  general  notice  of 
proposed  rulemaking  and  the  30-day 
delay  in  effectiveness  as  to  this  interim 
rule.  The  reason  for  this  determination 
is  that  it  is  important  to  a  smooth 
transition  from  the  FTCs  prior  ethics 
rules  to  the  new  executive  branch-wide 
Standards  that  these  rulemaking  actions 
take  place  as  toon  as  possible. 


Furthermore,  this  rulemaking  is  related 
to  FTC  organization,  procedure,  and 
practice.  Nonetheless,  this  is  an  interim 
rulemaking,  with  provision  for  a  45-day 
public  comment  period.  The  Federal 
Trade  Commission  will  review  all 
comments  received  during  the  comment 
period  and  will  consider  any 
modifications  that  appear  appropriate  in 
adopting  these  rules  as  final,  with  the 
concurrence  of  the  Office  of 
Government  Ethics. 

Regulatory  Flexibility  Act 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  chapter  6)  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  because  it  affects  only 
Federal  employees. 

Paperwork  Reduction  Act 

The  Commission  has  determined  that 
the  Paperwork  Act  (44  U.S.C  chapter 
35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  5  CFS  Part  5701 

Conflict  of  interests.  Government 
employees. 

Dated:  May  4, 1993. 

By  direction  of  tb«  Commissioa. 
Donald  &  dark. 
Secretary. 

Approved:  May  21, 1993. 
Stepih«B  D.  Polti. 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Trade 
Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  by  adding  a  new  chapter 
XLVn.  consisting  of  part  5701.  to  read 
as  follows: 

8  CFR  CNAPTER  XLVU-fEOERAL  TRADE 
CCMMIiSSION 

PART  5701— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FEDERAL 
TRADE  COMMISSION 

f  5701.101    Prior  approval  for  outMe 


(a)  Before  engaging  in  any  outside 
employment  whether  ornot  for 
compensation,  an  employee  of  the 


30696       Federal  Register  /  Vol.  58,  No.  101  /  Thursday.  May  27,  1993  /  Rules  and  Regulations 


Federal  Trade  Commission,  other  than  a 
Commissioner,  must  obtain  the  written 
approval  of  his  or  her  supervisor  and 
the  Designated  Agency  Ethics  Official 
(DAEO)  or  his  or  her  designee.  Requests 
for  approval  shall  be  forwarded  through 
normal  supervisory  channels  to  the 
DAEO  and  shall  include,  at  a  minimum, 
the  following: 

(1)  A  statement  of  the  name  of  the 
person,  group,  or  organization  for  whom 
the  work  is  to  be  performed;  the  type  of 
work  to  be  performed;  and  the  proposed 
hours  of  work  and  approximate  dates  of 
employment; 

(2)  The  employee's  certification  that 
the  outside  employment  will  not 
depend  in  any  way  on  information 
obtained  as  a  result  of  the  employee's 
official  Government  position; 

(3)  The  employee's  certification  that 
no  official  duty  time  or  Government 
property,  resoxirce,  or  facilities  not 
available  to  the  general  public  will  be 
used  in  connection  with  the  outside 
employment; 

(4)  The  employee's  certification  that 
he  has  read,  is  familiar  with,  and  will 
abide  by  the  restrictions  contained  in  all 
applicable  Federal  laws  and  regulations, 
including  those  found  in  18  U.S.C. 
chapter  11  and  those  found  or 
referenced  in  subpart  H  ("Outside 
Activities")  of  5  CFR  part  2635 
(Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch): 
and 

(5)  The  written  approval  of  the 
employee's  immediate  supervisor. 

(b)  Approval  shall  be  granted  only 
upon  a  determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation.  In  the  case  of  an  employee 
who  wishes  to  practice  a  profession 
involving  a  fiduciary  relationship,  as 
defined  in  5  CFR  2636.305(b).  approval 
will  be  granted  only  on  a  case-by-case 
basis. 

(c)  For  purposes  of  this  section, 
"employment"  means  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee, 
whether  or  not  for  compensation.  It 
includes  but  it  is  not  Umited  to  personal 
Services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant, 
contractor,  general  partner,  or  trustee. 
Prior  approval  is  not  required,  however, 
to  participate  in  the  activities  of  a 
nonprofit  charitable,  religious, 
professional,  social,  fraternal, 
educational,  recreational,  public  service, 
or  civic  organization,  unless  such 
activities  involve  the  provision  of 
professional  services  or  advice  or  are  for 
compensation  other  than  reimbursement 
of  expenses. 


Authority:  5  U.S.C.  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  IS 
U.S.Q  46(g);  E.0. 12674.  57  PR  15159,  3  CFR. 
1989  Comp.,  p.  215,  as  modified  by  E.O. 
12731.  55  PR  42547,  3  CFR.  1990  Comp..  p. 
306;  5  CFR  2635.105,  2635.803. 

[FR  Doc  93-12605  Filed  5-26-93;  8:45  am] 
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DEPARTME^f^  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  1 

Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  Instituted  by 
tt)e  Secretary 

CFR  Correction 

In  title  7  of  the  Code  of  Federal 
Regulations,  parts  0-26,  revised  as  of 
January  1, 1993,  on  page  67,  a  portion 
of  paragraph  (a)(2)  was  inadvertently 
removed  from  §  1.142.  As  reinstated,  the 
text  of  paragraph  (a)(2)  reads  as  follows: 

f    1.142    Post-hMrlng  proccdur*. 

(a)  "  • 

(2)UnIess  a  party  files  such  a  motion 
in  the  manner  prescribed,  the  transcript 
shall  be  presumed,  except  for  obvious 
typographical  errors,  to  be  a  true, 
correct,  and  complete  transcript  of  the 
testimony  given  at  the  hearing  and  to 
contain  an  accurate  description  or 
reference  to  all  exhibits  received  in 
evidence  and  made  part  of  the  hearing 
record,  and  shall  be  deemed  to  be 
certified  without  further  action  by  the 
Judge. 

BIUJNC  CODE  1S0S-01-O 

Agricultural  Marketing  Service 

7  CFR  Part  923 

[Docket  No.  FV92-923-1IFR] 

Sweet  Cherries  Grown  In  Designated 
Counties  In  Washington;  Change  In 
Size  and  Pack  Requirements 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule  will 
increase  the  minimum  size  requirement 
for  Washington  sweet  cherries  that  can 
be  shipped  to  fi^sh  market  outlets  from 
52/64  to  54/64  inch  in  diameter.  Such 
an  increase  will  provide  fresh  markets 
and  consumers  with  slightly  larger  fruit. 
The  change  is  intended  to  enhance  the 
image  of  Washington  sweet  cherries, 
improve  returns  to  producers,  and 


improve  the  quaUty  of  cherries  offered 
to  consumera.  The  marketing  of  smaller 
sizes  undermines  buyer  confidence  in 
the  fruit  and  discourages  repeat 

f>urchases.  Such  smaller  size  fruit  is 
ikely  to  be  less  mature  and  sweet. 
Hence,  requiring  handlers  to  market 
more  desirable  sizes  of  sweet  cherries 
should  have  a  positive  effect  on  sales 
and  industry  returns.  This  action  was 
recommended  by  the  Washington 
Cherry  Marketing  Committee,  which 
works  with  the  Department  of 
Agriculture  (Department)  in 
administering  the  marketing  order.  The 
Department  is  revising  current  pack 
requirements  under  the  marketing  order. 
This  revision  will  confgrm  those 
provisions  of  the  pack  requirements  that 
address  minimum  diameter  markings 
under  the  marketing  order  to  the  off-size 
tolerances  in  the  United  States  and 
Washington  State  Standards  for  Grades 
of  Sweet  Cherries  (Standards).  This  will 
eliminate  possible  confusion  about 
these  requirements.  This  action  will  also 
clarify  pack  requirements  for  containeis 
with  row  coimt  markings  under  the 
marketing  order. 

DATES:  This  interim  final  rule  becomes 
effective  May  27, 1993. 

Comments  which  are  received  by  June 
28, 1993  will  be  considered  prior  to 
issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456.  room  2523-S, 
Washington.  DC  20090-6456,  or 
faxogram  (202)  720-5698.  Three  copies 
of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Kreaggor.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2526-S.  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone:  (202)  720-5127;  or  Teresa 
Hutchinson.  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  1220  SW.  Third  Avenue, 
room  369.  Portland.  OR  97204; 
telephone:  (503)  326-2724. 
SUPPLEMENTARY  INFORMATION:  This    . 
interim  final  rule  is  issued  under 
Marketing  Order  No.  923  (7  CFR  part 
923),  as  amended,  regulating  the 
handling  of  sweet  cherries  grown  in 
designated  counties  in  Washington. 
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hereinafter  refened  to  as  the  "order." 
The  Older  is  effective  under  the 
Agricultural  Mariceting  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act" 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agricultiu*  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  Interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Qvil  Justice  Reform.  This  action  is  not 
Intended  to  have  retroactive  effect.  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  In  connection 
with  the  order  is  not  In  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  will  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultxu^l 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  In  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus*  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Washington  sweet  cherries  that  are 
subject  to  regulation  under  the 
marketing  order.  In  addition,  there  are 
approximately  1,100  producers  in  the 
regulated  area.  The  majority  of  handlers 
and  producers  of  WasMngton  sweet 
cherries  may  be  classified  as  small 


entities  as  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.601).  Small  agricultural  producers 
have  been  defined  by  the  SBA  as  those 
having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000. 

This  action  is  based  upon  a 
recommendation  of  the  Washington 
Cherry  Marketing  Committee  (WCMQ. 
At  its  meeting  on  Noveml>er  18, 1992, 
the  WCMC  recommended  by  a  vote  of 
nine  to  three  to  increase  the  minimum 
size  requirement  established  for  fresh 
market  shipments  from  "H*  to  *Vb4  inch 
in  diameter.  The  increase  of  %4  inch  in 
diameter  will  eliminate  the  ^'/^  inch  or 
"13  row  size"  pack  and  make  the  «^^ 
inch  or  "12  row  size"  pack  the 
minimum  allowable  size. 

This  change  will  improve  the  image  of 
Washington  sweet  cherries  in  the 
maricetplace  and  provide  buyers  with 
slightly  larger  sized  fruit,  thus 
improving  the  quality  level  and  flavor. 
This  shomd  encourage  repeat  pxirchases 
and  increase  cherry  sales,  shipments, 
and  grower  returns. 

Approximately  90  million  pounds  of 
sweet  cherries  were  shipped  during  the 
1992  season.  Shipments  of  bull  less 
than  »^fc4  inch  in  diameter  accounted  for 
less  than  one  percent  of  total  industry 
shipments.  Approximately  1/lOth  of  one 
percent  of  1992  shipments  consisted  of 
fruit  designated  as  13  row  size.  A  »44  of 
an  inch  increase  in  the  size  requirement 
for  sweet  cherries  grown  In  designated 
coimties  in  Washington  will  have  a 
negligible  impact  on  industry  supplies. 
In  addition,  this  action  will  improve  the 
overall  fruit  size  and  quality  of  the  pack. 
Small  cherries  tend  to  be  less  mature,  of 
poorer  flavor,  and  have  more  defects 
affecting  quality.  Approximately  95 
percent  of  the  total  shipments  of  13  row 
size  fruit  during  the  1992  season  were 
shipped  during  the  first  two  weeks  of 
the  season,  and  100  percent  were 
shipped  during  the  first  four  weeks  of 
the  season.  Initial  offerings  of  cherries 
set  the  market  tone  for  the  remainder  of 
the  season.  Purchases  of  larger,  higher 
quality  fruit  at  the  beginning  of  the 
season  should  encourage  consumers  to 
make  subsequent  purchases,  thus 
expanding  and  staoilizing  market 
demand  and  increasing  returns  to 
growers  and  handlere. 

It  is  the  Department's  view  that  this 
action  will  benefit  producers  and 
handlers.  The  anticipated  Increase  in 
demand  and  grower  returns  will 
significantly  ofEset  the  costs  of 
compliance  with  the  regulations.  In 
addition,  the  WCMC  believes  that  the 
regulatory  change  is  needed  to  improve 
retxims  to  producers  in  the  production 


area  while  consistently  providing  fresh 
markets  with  slightly  larger,  good 
quality,  flavorful  sweet  cherries. 

The  committee  also  recommended  a 
conforming  change  to  the  handling 
requirements.  Currently,  at  least  90 
percent  of  the  cherries  in  a  lot  of  face 
packed  containers  or  containers  of  20 
pounds  or  more  must  measure  not  less 
than  H<M  inch  in  diameter,  and  not 
more  than  5  percent  may  be  less  than 
»%4  inch  in  diameter.  The  intent  of  the 
cuTTfflit  language  was  to  restrict  the 
shipment  of  "13  row  size"  cherries  to 
containers  of  12  pounds  or  less.  Since 
the  change  in  the  minimum  size 
requirement  will  preclude  the  shipment 
of  13  row  size  cherries,  this  language  is 
no  longer  necessary.  Therefore,  this 
action  revises  paragraph  (a)(2)  of 
$923,322  to  reflect  the  revised 
minimum  size  requirement  and  deleting 
paragraph  (a)(3)  of  that  section  relating 
to  face-packed  containers  and 
containera  of  20  pKjimds  or  more. 

The  Department  is  also  adopting  a 
conforming  change  to  the  Washington 
cherry  pack  requirements.  Paragraphs 
(c)(2)  and  (c)(3)  of  §  923.322.  estabUsh 
pack  requirements  under  the  marketing 
order,  that  are  not  currently  in 
conformity  with  the  Washington  SUte 
Standards  for  Grades  of  Sweet  Cherries 
(Standards).  These  paragraphs  state  that 
containera  marked  with  a  minimum 
diameter  may  be  shipped  if  at  least  90 
percent,  by  coimt,  of  the  cherries  in  any 
lot  meet  the  minimum  diameter 
requirements.  The  Standards  provide 
that  containers  marked  with  a  minimum 
diameter  may  be  shipped  only  if  at  least 
95  percent,  by  count,  of  the  cherries  in 
any  lot  meet  the  specified  minimum 
diameter.  Therefore,  this  rule  revises  the 
current  pack  requirements  under  the 
marketing  order  concerning  minimum 
diameter  markings  to  conform  with  the 
off-size  tolerances  of  the  Standards.  Tlie 
change  will  amend  paragraph  (c)(2),  and 
eliminate  paragraph  (c)(3)  of  §923.332. 
The  new  language  will  permit 
containers  marked  with  a  minimum 
diameter  to  be  shipped  only  if  at  least 
95  percent,  by  count,  of  the  cherries  in 
any  lot  meet  the  minimum  diameter 
requirements.  This  change  will 
ehminate  possible  confusion  about 
labelling  requirements.  This  action  will 
clarify  requirements,  resulting  in  better 
service  to  the  industry. 

This  action  will  also  clarify  pack 
requirements  for  containers  of  cherries 
with  row  count  markings.  This  will 
specify  that  the  percentage  count  for  off- 
size  cherries  applies  only  to  individual 
lots  and  does  not  apply  only  to 
Individual  containera. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
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determined  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
that  the  action  set  forth  herein  will 
benefit  producers  and  handlers  of  sweet 
cherries  grown  in  designated  counties  in 
Washington  State. 

After  consideration  of  all  relevant 
matter  presented  and  other  available 
information,  it  is  found  that  this  interim 
final  rule  will  tend  to  effectuate  the 
declared  pohcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect  and  mat 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  Growers  and  handlers  of 
sweet  cherries  grown  in  designated 
counties  in  Washington  need  to  be 
apprised  of  this  action,  as  soon  as 
possible,  since  shipments  of  sweet 
cherries  are  expected  to  begin  in  May; 
(2)  the  rule  provides  a  30-day  comment 
period,  and  any  written  comments 
received  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule: 
and  (3)  this  action  was  recommended  by 
the  WCMC  at  a  pubhc  meeting. 

List  of  Subjects  in  7  CFR  Part  923 

Cherries,  Marketing  agreements, 
Reporting  and  reconueeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  923  is  amended  as 
follows: 

PART  923— SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  923  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

2.  Section  923.322  is  amended  by 
removing  paragraph  (a)(2);  paragraph 
(a)(3)  is  redesignated  as  paragraph  (a)(2) 
and  revised;  and  revising  paragraph  (c) 
to  read  as  follows: 

Note:  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 


1923.322 
22. 


Washington  charry  ragulatlon 


(a) 


•  • 


(2)  At  least  90  percent,  by  count,  of 
the  cherries  in  any  lot  shall  measure  not 
less  than  54/64  inch  in  diameter  and  not 
more  than  5  percent,  by  count,  may  be 
less  than  52/64  inch  in  diameter. 


(c)  Pack.  (1)  When  containers  of 
cherries  are  marked  with  a  row  count/ 
row  size  designation  the  row  count/row 
size  marked  shall  be  one  of  those  shown 
in  Column  1  of  the  following  table  and 
at  least  90  percent,  by  count,  of  the 
cherries  in  any  lot  shall  be  not  smaller 
than  the  corresponding  diameter  shown 
in  Column  2  of  such  table: 

Provided,  That  the  content  of 
individual  containers  in  the  lot  are  not 
limited  as  to  the  percentage  of 
imdersize;  but  the  total  of  undersize  of 
the  entire  lot  shall  be  within  the 
tolerance  specified. 


Column  1. 

row  count/row 

size 

Column  2 
diameter 
(inches) 

9 

'^^ 

9^A 

'y«4 

10 

„ 

>•••••«•■•• 

*Ve4 

10',4 

11 „ 

•Mm 

11V4 

"Aa 

12 „ 

•%4 

(2)  When  containers  of  cherries  are 
marked  with  a  minimum  diameter,  at 
least  95  percent,  by  count,  of  the 
cherries  in  any  lot  and  at  least  90 
percent,  by  count,  of  the  cherries  in  any 
container,  shall  be  not  smaller  than  such 
minimum  diameter. 


Dated:  May  21, 1993. 
Charlet  K.  Brader, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc  93-12607  Filed  5-26-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  103 
PNS  No.  1404F-92] 
RIN1115-AC34 

increaaa  In  Fee  for  Application  for 
Naturalization  Under  Section  405  of  the 
Immigration  Act  of  1990;  Form  N-400 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  amends  the  existing 
fee  schedule  for  the  Immigration  and 
Naturalization  Service  (the  Service)  to 
recover  the  cost  of  providing  special 
services  under  section  405  of  the 
Immigration  Act  of  1990  (IMMACT), 
which  allows  for  the  naturaUzation  of 
natives  of  the  Philippines,  based  upon 


certain  active  duty  military  service 
during  World  War  II,  who  would  not 
otherwise  be  eligible  for  naturalization, 
and  section  113  of  the  Departments  of 
Commerce,  State,  Justice,  and  Related 
Agencies  Appropriations  Act  of  1993, 
which  permits  the  interview  and 
naturalization  of  these  persons  in  the 
Philippines.  The  fee  has  been  raised  to 
recover  the  cost  of  providing  these 
special  services  and  benefits. 
DATES:  This  interim  rule  is  effective 
June  28, 1993.  Written  comments  must 
be  submitted  on  or  before  July  12, 1993. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
System  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW..  room  2001-D, 
Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1404F-92  on  your  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stella  Jarina,  Chief,  Naturalization  and 
Special  Projects  Branch,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW.,  room  7122,  Washington,  DC 
20536,  telephone  (202)  514-5014. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  fee  adjustment  rule  is 
promulgated  consistent  with  Federal 
user  fee  statutes  and  regulations,  and 
specific  Federal  immigration  laws.  The 
enabling  legislation  for  the  Immigration 
Examinations  Fee  Account.  8  U.S.C. 
1356(m).  permits  the  collection  of  fees 
to  meet  the  expenses  of  providing 
immigration  adjudication  and 
naturalization  services  and  the  costs  of 
collecting,  safeguarding,  and  accounting 
for  the  funds.  Under  the  1952  "user  fee 
statute,"  31  U.S.C  9701,  and  the  Office 
of  Management  and  Budget  (OMB) 
Qrcular  A-25,  User  Charges,  which 
implements  that  statute,  it  is  required 
that  special  services  and/or  benefits 
provided  to  or  for  any  person  by  a 
Federal  Agency  be  self-sustaining  to  the 
fullest  extent  possible,  taking  into 
consideration  direct  and  indirect  costs 
to  the  Government,  public  policy  or 
interest  served,  and  other  pertinent 
facts. 

The  1993  Appropriations  Act 
mandates  that  the  Service  conduct 
naturalization  interviews  and 
naturalization  oath  administration 
ceremonies  in  the  Philippines  for 
applicants  eligible  under  section  405  of 
IN^IACT.  To  conduct  these  interviews 
and  ceremonies  abroad,  the  Service  will 
incur  additional  costs  that  are  not 
accounted  for  in  the  normal  fee  for  an 
application  for  naturalization.  Form  N- 
400.  These  include  the  cost  of 
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transportation  of  Service  personnel  to 
the  Philippines,  housing  for  those 
employees  in  the  Philippines,  and 
additional  secure  office  space  in  the 
Philippines.  It  is  expected  that  50,000 
applications  will  be  processed  through 
this  overseas  naturalization  program. 
The  identified  additional  cost,  based 
upon  that  projected  number  of 
applications,  is  $1,255,482.  Of  that 
amount,  $412,389  are  fixed  costs  over 
the  three-year  program.  The  remaining 
costs,  those  related  to  travel  and 
housing  of  detailed  employees,  will  vary 
based  upon  the  actual  number  of 
applications  received.  The  Service  is 
currently  processing  approximately 
10,000  applications,  maJcing  40,000 
applications  subject  to  the  surcharge.  It 
was  determined  that  there  will  be  at 
least  $30.00  of  additional  costs 
associated  with  each  application 
processed  overseas.  Therefore,  the  fee 
for  those  applications  processed  in  the 
Philippines  will  be  $120.00  as  opposed 
to  the  fee  of  $90.00  for  an  application 
processed  to  completion  in  the  United 
Sjtbtes. 

The  additional  fee  will  be  charged 
only  for  applications  received  by  the 
Service  on  or  after  Jime  28. 1993. 
Apphcations  currently  pending  with  the 
Service  will  be  processed  without 
additional  fee. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  553(b)(B) 
and  (d)(3).  The  reasons  and  the 
necessity  for  the  immediate 
implementation  of  this  interim  rule 
without  prior  notice  and  comment  are 
as  follows:  The  statutory  provision  to 
conduct  overseas  processing  of 
applications  addressed  in  this  rule  is 
effective  February  3. 1993.  However. 
this  provision  applies  to  any  case  filed 
on  or  after  November  29. 1990  but  not 
yet  adjudicated.  It  is  clear  that  the 
Congressional  intent  was  to  implement 
this  provision  immediately.  A  notice 
and  comment  period  for  a  proposed  rule 
would  have  been  impractical  and 
contrary  to  the  public  interest.  Section 
H3(a)(3)  of  the  Appropriations  Act 
specifically  provides  that  the  Attorney 
General  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  this 
subsection.  If  an  additional  fee  is  not 
provided  for,  there  will  not  be  sufficient 
funds  to  carry  out  the  provision  for   • 
overseas  processing  of  naturaUzation 
applications.  Moreover,  this  interim  rule 
confers  a  benefit  upon  eligible  persons 
and  does  not  impose  a  penalty  of  any 
kind.  It  is  imperative  that  this  interim 
rule  become  effective  upon  publication 


so  that  those  persons  who  are  entitled 
to  the  benefit  may  apply  accordingly. 

In  accordance  with  5  U.S.C  605(b). 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  not  considered  to  be  a  major 
rule  within  the  meaning  of  section  1(b) 
of  E.O.  12291.  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.O.  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  this 
collection  are  contained  in  8  CFR  299.5. 
Display  of  Control  Numbers. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedures.  Authority  delegations 
(Government  agencies),  Fees,  Forms, 
Freedom  of  information.  Privacy. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFRCERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a:  8  U.S.C. 
1101. 1103. 1201. 1252  note,  1252b.  1304. 
1356;  31  use.  9701;  E.O.  12356.  47  FR 
14874, 15557,  3  CFR.  1982  Comp.,  p.  166;  8 
CFR  part  2. 

2.  In  §  103.7.  paragraph  (b)(1)  is 
amended  by  revising  the  entry  for  Form 
N-400  to  read  as  follows: 

§103.7    FeM. 


(b)«   •  • 

(D*  •  • 

Form  N-400.  For  filing  an  application 
for  naturahzation— $90.00.  For  filing  an 
application  for  naturahzation  under 
section  405  of  the  Immigration  Act  of 
1990.  if  the  appHcant  will  be 
interviewed  in  the  Philippines — 
$120.00. 


8  CFR  Part  204 
[INS  No.  1602-92] 

Classification  of  Certain  Scientists  of 
tha  Commonwaalth  of  independent 
States  of  the  Former  Soviet  Union  and 
the  Baltic  States  as  Employment- 
Based  immigranta 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 


Dated:  March  30, 1993. 
ChriaSale, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  93-12591  Filed  5-26-93;  8:45  am) 

BtLUNG  CODE  4410-10-W 


SUMMARY:  This  rule  implements  the 
provisions  of  the  Soviet  Scientists 
Immigration  Act  of  1992  by  providing 
petitioning  procedures  to  establish 
eligibility  as  immigrants  for  certain 
qualifying  scientists.  This  rule  is 
necessary  to  prevent  the  employment  of 
these  scientists  by  unfriendly  nations 
intent  on  developing  weapons  which 
can  threaten  the  world's  sea  rity. 
DATES:  This  interim  rule  is  effective  May 
27. 1993.  Written  comments  must  be 
submitted  on  or  before  June  28, 1993. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division.  Director,  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  Naturahzation  Service. 
425  I  Street.  NW..  room  2001-D. 
Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  number  1602-92  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Skerrett,  Chief.  Immigrant 
Branch.  Adjudications  Division. 
Immigration  and  Naturahzation  Service, 
425  I  Street.  NW.,  room  7122, 
Washington.  DC  20536.  telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION:  The  Soviet 
Scientists  Immigration  Act  of  1992. 
Public  Law  102-509.  dated  October  24. 
1992.  provides  that  not  more  than  750 
eligible  scientists  of  the  independent 
states  of  the  former  Soviet  Union  and 
the  Baltic  states  (excluding  spouses  and 
children  if  accompanying  or  following 
to  join)  may  be  allotted  immigrant  visas 
under  section  203(b)(2)(A)  of  the 
Immigration  and  Nationality  Act  (Act). 
To  be  eligible,  these  scientists  must 
possess  exceptional  ability  in  the 
sciences.  The  provisions  of  Public  Law 
102-509  will  terminate  four  years  from 
the  date  of  enactment;  therefore,  the 
Immigration  and  Naturalization  Service 
will  accept  petitions  for  these  scientists 
only  through  October  24, 1996. 

The  purpose  of  Public  Law  102-509  is 
seen  very  clearly  in  the  words  of 
Senator  Johnson  of  Colorado  as  he 
introduced  the  legislation  to  the  Senate: 
"The  situation  in  the  former  Soviet 
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Union  is  grave.  Food  is  scarce,  the 
military  is  demoralized  and 
unemployment  has  reached  record 
levels.  It  is  not  [sic]  wonder  that  there 
is  such  great  concern  that  scientists  of 
the  former  Soviet  Union  may  be  willing 
to  market  their  skills  to  unscrupulous 
nations  bent  on  developing  weapons 
that  can  threaten  the  world's  security." 
(138  Cong.  Rec  S1249  (daily  ed.  Feb.  6. 
1992).) 

The  rule  amends  part  204  of  title  8  of 
the  Code  of  Federal  Regulations  by 
adding  a  new  §  204.10  which  sets  forth 
regulatory  requirements  for  eUgibility 
under  section  203(b)(2)  of  the  Act  and 
provides  petitioning  procedures. 

General 

Public  Law  102-509  provides  an 
automatic  waiver  of  the  requirement  in 
section  203(b)(2)(A)  of  the  Act  that  the 
alien's  services  be  sought  by  an 
employer  in  the  United  States;  therefore, 
this  rule  provides  that  the  required 
petition  rar  classification  may  be  filed 
oy  the  alien,  or  by  anyone  in  the  alien's 
behalf.  The  legislative  history  indicates 
that,  although  there  is  a  provision  for 
automatic  waiver  of  the  job  o^er 
requirement,  any  appropriate  labor 
certification  could  be  required.  (See 
statement  of  Senator  Brown  in  138 
Cong.  Rec.  S1249  (daily  ed.  Feb.  6. 
1992).)  The  Immigration  and 
Naturalization  Service  (the  Service)  has 
consulted  with  the  Department  of  Labor 
on  this  issue  in  the  course  of  drafting 
this  rule,  and  previously  in  the  context 
of  the  national  interest  waiver  found  at 
section  203(b)(2)(B)  of  the  Act  for  aliens 
classifiable  under  section  203(b)(2). 
Both  the  Service  and  the  Department  of 
Labor  agree  that  waiver  of  the  job  offer 
constitutes  waiver  of  labor  certification. 
Consequently,  neither  a  job  offer  nor  a 
labor  certification  will  be  required  of  a 
scientists  eligible  under  Public  Law 
102-509. 

lurisdiction 

The  legislative  history  clearly 
indicates  that  this  legislation  was 
intended  "to  speed  the  process  and 
remove  existing  obstacles"  to 
immigration  for  scientists  eligible  under 
Public  Law  102-509.  (See  statement  of 
Sen.  Brown  in  Cong.  Rec.  S1249  (daily 
ed.  Feb.  6. 1992).)  Consequently,  the 
Associate  Commissioner  for 
Examinations  of  the  Service  has 
designated  that,  if  a  qualifying  scientist 
is  ehgible  for  adjustment  of  status  in  the 
United  States,  the  petition  Form  1-140. 
Immigration  Petition  for  Alien  Worker, 
may  be  filed  concurrently  with  Form  I- 
485,  Application  to  Register  for 
Permanent  Residence  or  Adjust  Status, 
at  the  local  Service  office  having 


jurisdiction  over  the  alien's  place  of 
residence  in  the  United  States.  If  the 
qualifying  scientist  is  outside  the  United 
States,  or  is  ineligible  for  adjustment  of 
status.  Form  1-140  will  be  filed  with  the 
Service  Center  having  jurisdiction  over 
the  alien's  intended  place  of  residence 
in  the  United  States. 

Definitions 

The  terms  "Baltic  states,"  "eligible 
independent  states  and  Baltic 
scientists,"  and  "independent  states  of 
the  former  Soviet  Union"  are  defined  in 
this  rule  to  reflect  definitions  found  in 
section  2  of  Public  Law  102-509. 

Initial  Evidence 

This  rule  requires  that  the  petition  be 
accompanied  by  documentation 
demonstrating  that  the  alien  is  a 
national  of  one  of  the  independent 
states  of  the  former  Soviet  Union  or  one 
of  the  Baltic  states,  and  that  the  alien  is 
of  exceptional  ability  in  the  field. 
Service  regulations  at  8  CFR 
204.5(k)(3)(ii)  already  prescribe  the 
presentation  of  certain  documentation 
to  estabUsh  exceptional  ability: 
however,  since  these  scientists 
constitute  such  a  specialized  group, 
documentation  to  support  exceptional 
ability  in  this  context  is  fimited  to  very 
select  criteria.  Therefore,  this  rule 
requires  the  presentation  of  written 
testimony  as  to  the  alien's  qualifications 
either  from  two  recognized  national  or 
international  experts  in  the  field  or  from 
an  official  of  an  agency  of  the  United 
States  Government. 

The  public  law  itself  and  its 
legislative  history  clearly  indicate  that 
not  every  scientist  of  the  former  Soviet 
Union  is  meant  to  benefit  from  this 
provision.  In  the  words  of  Senator 
Brown,  the  aliens  who  are  the  subjects 
of  this  legislation  are  "scientists  who 
have  specialized  in  developing  weapons 
of  mass  destruction."  (See  statement  of 
Sen.  Brown  in  Cong.  Rec.  S1249  (daily 
ed.  Feb.  6, 1992)).  It  is  apparent, 
therefore,  that  only  those  scientists  who 
have  expertise  in,  or  who  have  worked 
in,  defense-related  sciences  or 
engineering  would  qualify  for  this 
classification.  The  documentation 
submitted  on  the  alien's  qualifications, 
therefore,  must  reflect  that  the  alien's 
expertise  or  work  has  been  defense- 
related,  or  that  his  or  her  work  is,  or  has 
been,  defense-related. 

Spouses  and  Children 

Pubhc  Law  102-509  provides  that  not 
more  than  750  scientists  (excluding 
spouses  and  children)  shall  be  allotted 
visas.  In  practicality,  the  Service  sees 
this  provision  as  Umiting  the  number  of 
petitions  which  may  be  approved.  Since 


the  alien  beneficiaries  will  be  classified 
under  existing  section  203(b)(2)  of  the 
Act,  the  Service  sees  nothing  to 
preclude  any  spouses  or  unmarried 
children  of  the  750  eligible  scientists 
from  immigrating  pursuant  to  section 
203(d)  of  the  Act. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause" 
exceptions  found  at  5  U.S.C.  553(b)(B) 
and  (d)(3).  The  reasons  and  the 
necessity  for  immediate  implementation 
of  this  interim  rule  without  prior  notice 
and  comment  are  as  follows:  The 
statutory  provision  addressed  in  this 
rule  became  effective  on  October  24. 
1992.  It  is  clear  that  the  Congressional 
intent  was  to  implement  this  provision 
immediately  and  any  further  delay 
would  be  contrary  to  this  intent.  A 
notice  and  comment  period  for  the 
proposed  rule  would  have  been 
impracticable  and  contrary  to  the  public 
interest.  Moreover,  this  interim  rule 
confers  a  benefit  upon  eligible  persons 
and  does  not  impose  a  penalty  of  any 
kind.  It  is  imperative  that  this  interim 
rule  become  effective  upon  publication 
so  that  those  persons  who  are  entitled 
to  the  benefit  may  apply  accordingly. 
This  rule  is  also  necessary  to  safeguard 
the  interests  and  security  of  the  United 
States. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not,  if  promulgated,  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered  a 
major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a  Federal 
Assessment  in  accordance  with  E.O. 
12612. 

This  rule  contains  information 
collection  requirements  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  OMB  control 
numbers  for  these  collections  are 
contained  in  8  CFR  299.5. 

List  of  SubjecU  in  B  CFR  Part  204 

Administrative  practice  and 
procedures.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  204  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


IMI 
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PART  204— IMMIGRANT  PETITIONS 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1103, 1151. 1153, 
1154, 1182. 1186a.  1255;  8  CPR  part  2. 

2.  A  new  $  204.10  is  added  to  read  as 
fallows: 

§204.10    Petitions  by.  or  for,  certain 
scientists  of  tt>e  Commonwestth  of 
Independent  States  or  the  Baltic  states. 

(a)  General.  A  petition  to  classify  an 
alien  under  section  203(b)(2)  of  the  Act 
as  a  scientist  of  the  eligible  independent 
states  of  the  former  Soviet  Union  or  the 
Baltic  states  must  be  filed  on  Form  I- 
140.  Immigrant  Petition  for  Alien 
Worker.  The  petition  may  be  filed  by  the 
alien,  or  anyone  in  the  alien's  behalf. 
Petitions  under  this  provision  will  be 
accepted  by  the  Service  through  October 
24. 1996.  Not  more  than  750  eligible 
scientists  may  be  the  beneficiaries  of 
approved  petitions  under  this  section. 

(b)  Jurisdiction.  Form  1-140  must  be 
filed  with  the  Service  Center  having 
jurisdiction  over  the  alien's  place  of 
intended  residence  in  the  United  States. 
When  the  petition  is  accompanied  by  an 
application  for  adjustment  of  status 
(Form  1-485),  the  petition  may  be  filed 
with  the  local  Service  office  having 
jurisdiction  over  the  alien's  place  of 
residence  in  the  United  States.  To 
clarify  that  the  petition  is  for  a  Soviet 
scientist,  the  petitioner  should  check 
the  block  in  Part  2  of  Form  1-140  which 
indicates  that  the  petition  is  for  "a 
member  of  the  professions  holding  an 
advanced  degree  or  an  alien  of 
exceptional  ability"  and  should  clearly 
print  the  words  "SOVIET  SCIENTIST" 
in  an  available  space  in  Part  2. 

(c)  Priority  date.  The  priority  date  of 
any  petition  filed  for  this  classification 
shall  be  the  date  the  completed,  signed 
petition  (including  all  initial  evidence 
and  the  correct  fse)  is  properly  filed 
with  the  Service. 

(d)  Definitions.  As  used  in  this 
section: 

Baltic  states  means  the  sovereign 
nations  of  Latvia,  Lithuania,  and 
Estonia. 

Eligible  independent  states  and  Baltic 
scientists  means  aliens: 

(i)  Who  are  nationals  of  any  of  the 
independent  states  of  the  former  Soviet 
Union  or  the  Baltic  states;  and 

(ii)  Who  are  scientists  or  engineers 
who  have  expertise  in  nuclear, 
biological,  chemical,  or  other  high- 
technology  fields  including  the  design, 
development,  and  production  of 
ballistic  missiles  or  who  are  working  on 
nuclear,  biological,  chemical,  or  other 
high-technology  defense  projects 


including  the  design,  development,  and 
production  of  ballistic  missiles. 

Independent  states  of  the  former 
Soviet  Union  means  the  sovereign 
nations  of  Armenia,  Azerbaijan,  Belarus, 
Georgia.  Kazakhstan.  Kyrgyzstan, 
Moldova.  Russia.  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan. 

(e)  Initial  evidence.  A  petition  for 
classification  as  a  scientist  of  the 
independent  states  of  the  former  Soviet 
Union  or  the  Baltic  states  must  be 
accompanied  by: 

(1)  Evidence  that  the  alien  is  a 
national  of  one  of  the  independent 
states  of  the  former  Soviet  Union  or  one 
of  the  Baltic  states.  Such  evidence 
includes,  but  is  not  limited  to, 
identifying  page(s)  from  a  passport 
issued  by  the  former  Soviet  Union,  or  by 
one  of  the  independent  or  Baltic  states: 
and 

(2)  Evidence  that  the  alien  possesses 
exceptional  ability  in  the  field.  Such 
evidence  shall  consist  of  written 
testimony  from  either  two  recognized 
national  or  international  experts  in  the 
field,  or  from  an  official  of  an  agency  of 
the  Federal  Government  of  the  United 
States,  that  the  alien  has  expertise  in  the 
field  as  it  relates  to  a  defense  project  or 
projects,  or  that  the  alien  is.  or  has  been, 
working  on  a  high-technology  defense 
project  or  projects  in  the  field.  An 
eligible  scientist  is  not  required  to 
possess  an  advanced  academic  degree. 

(f)  No  offer  of  employment  required. 
Neither  an  offer  of  employment  nor  a 
labor  certification  is  required  for  this 
classification. 

(g)  Decision  on  and  disposition  of 
petition.  If  the  beneficiary  is  outside  of 
the  United  States,  the  approved  petition 
will  be  forwarded  by  the  Service  to  the 
Department  of  State's  processing  center. 
If  the  beneficiary  is  in  the  United  States 
and  is  eligible  for  adjustment  of  status 
under  section  245  of  the  Act.  the 
approved  petition  will  be  retained  by 
the  Service.  If  the  petition  is  denied,  the 
petitioner  will  be  notified  of  the  reasons 
for  the  denial  and  of  the  right  to  appeal 
in  accordance  with  the  provisions  of  8 
CFR  part  103. 

Dated:  March  22. 1993. 
Chris  Sale, 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

(PR  Doc.  93-12590  Filed  5-2ft-93;  8:45  arDJ 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  33 

Commodity  Option  Transactions; 
Discretionary  Accounts 

AQENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  response  to  a  petition  filed 
by  the  Chicago  Board  of  Trade  (CBOT). 
the  Commodity  Futures  Trading 
Commission  (Commission)  proposed  to 
amend  its  regulations  concerning 
domestic  exchange-traded  option 
contracts  by  deleting  Rule  33.4(b)(9).* 
Rule  33.4(b)(9)  requires  a  board  of  trade 
applying  for  designation  as  a  contract 
market  with  respect  to  commodity 
option  transactions  to  adopt  rules 
governing  the  handling  by  its  member 
futures  commission  merchants  (FCMs) 
of  discretionary  accounts  in  option 
transactions.  Based  upon  the  comments 
received,  the  Commission  has  decided 
to  adopt  the  amendment  to  delete  the 
rule,  as  proposed. 
EFFECTIVE  DATE:  June  28.  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent.  Associate  Chief 
Counsel,  or  George  G.  Wilder.  Attorney- 
Advisor.  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone: 
(202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  13. 1992.  the 
Commission  published  for  comment  in 
the  Federal  Register  a  proposal  to 
amend  part  33  of  its  regulations 
concerning  domestic  exchange-traded 
option  contracts  by  deleting  Rule 
33.4(b)(9).'  The  Commission's  proposal 


'  All  raferracM  to  rules  harein  are  to  Commission 
rules  found  at  17  CFR  Ch.  I  (1992). 

'  57  FR  S3«63.  Rule  33.4(bX9)  requires  that  a 
board  of  trade  seeking  designation  as  a  contract 
market  for  commodity  options  require  each  member 
FCM  which  engages  in  the  offer  or  sale  of  option 
contracts  to  carry  out  certain  duties  in  regard  to 
each  discretionary  customer  account  Specifically, 
under  Rule  33.4(b)(9),  the  board  of  trade  must  have 
adopted  rules  requiring  that:  (1)  The  FCM  ensure 
that  the  customer  is  provided  with  a  full 
explanation  of  the  nature  and  risks  of  the  strategy 
to  be  followed  in  trading  the  customer's  account:  (2) 
a  principal  of  the  FCM  approve  in  writing  the 
discretionary  authority  given  before  any  trading  for 
the  account  commences:  (3)  a  principal  of  the  FCM 
approve.  Initial  and  date  each  discretionary  order 
made  for  the  accoimt;  (4)  each  discretionary  order 
be  identified  as  discretionary  at  the  time  of  the 
entry  of  the  trade:  and  (5)  the  FCM  frequently 
review  discretionary  accounts.  These  provisions  do 
not  apply  to  the  following  type*  of  accoimts:  (a)  An 

Cootioued 
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followed  the  fiUng  by  the  CBOT  of  a 
petition  for  rulemaking  seeking  the 
repeal  of  Rule  33.4(b)(9).  The  CBOT 
stated  in  its  petition  that  the  rule 
provided  "disparate  treatment"  between 
discretionary  accoimts  for  options 
trading  and  discretionary  accounts  for 
future  trading  and  that,  based  upon  its 
experience  with  exchange-traded  option 
transactions,  it  believed  that  the  rule  no 
longer  served  a  useful  purpose.' 

Rule  33.4(b)(g)  was  adopted  in  1981 
as  part  of  the  Commission's  Part  33 
rules  to  govern  the  domestic  exchange- 
traded  option  pilot  program.  When  the 
Commission  ended  the  pilot  status  of 
the  exchange-traded  opUon  program 
with  respect  to  non-agricultural  futures 
contracts,  the  Commission  stated  that  it 
would  continue  to  evaluate  the 
requirements  of  part  33  as  it  gained 
further  experience  vrith  pubUc.  "retail" 
participation  in  option  contract  trading 
after  the  termination  of  the  pilot  status 
of  the  exchange-traded  option  program. 
See  51  FR 17464. 17471  (May  13. 1986). 
The  Commission  at  that  time 
anticipated  that  continued  refinements 
in  futures  sales  practice  standards 
should  ultimately  allow  the 
harmonization  of  futures  and  option 
sales  practice  rules.* 

Based  upon  more  than  ten  years  of 
experience  with  exchange-traded  option 
contracts,  the  Commission  has  recently 
reassessed  the  necessity  for  certain  of 
the  sales  practice  and  monitoring 
requirements  adopted  in  1981  with 
respect  to  exchange-traded  option 
contracts  and  deleted  former  Rules 
33.4(b)(4)  and  (8).'  In  this  context,  the 
Commission  proposed  to  delete  Rule 
33.4(b)(9)  based  upon  the  view  that 


account  of  •  commodity  pool  operated  by  a 
commodity  pool  operator  regislared  under  the  Act; 
(b)  accounts  for  which  the  person  who  has 
diacntiooMj  authority  is  the  spouse,  parmt  or 
child  of  the  option  customer;  or  (c)  an  omnitius 
account 

*  In  coniunctloD  writh  the  filing  of  Its  petition  to 
amend  the  Commission's  part  33  rules,  the  CBOT 
also  filed  a  petition  to  delete  CBOT  Rule  423.04. 
which  requires  that  CBOT  member  firms  follow  the 
supervisory  procedures  set  forth  in  Rule  33.4(bK9) 
and  was  adopted  pursuant  to  that  rule. 

*SI  FR  at  17471.  The  Commission  has  In  the  past 
sought  to  harmonize  audit  standards  and  practices 
of  tha  attract  markets  and  the  National  Futures 
Association  (NFA)  in  order  to  streamline  and 
simplify  regulatory  compliance  costs  and  burdens 
through  joint  audit  plans  among  the  contract 
markets  and  NFA  See,  e.g  .  Rule  l.S2(c). 

*S«e  S7  FR  58976  (December  14,  1992).  see  also 
SS  FR  4946  (January  19,  1993)  (Commission 
proposal  to  delete  Rule  33.4(bK6),  which  requires 
boards  of  trade,  as  a  condition  of  designation  as  a 
contract  marliLal  for  option  transactions,  to  adopt 
rules  requiring  member  FCMs  engaged  in  exchange- 
bailad  option  transactions  to  give  notice  to  their 
deaignaled  self-regulatory  organization  (SRO)  of  any 
disciplinary  action  taken  against  the  FCM  or  its 
associated  persons  (APs)  by  the  Commission  or  by 
another  self-regulatory  organization). 


compUance  with  the  supervisory 
requirements  of  Rule  166.3,*  the 
requirements  of  Rule  166.2  concerning 
authorization  to  trade,  other 
Commission  rules  of  general 
applicability,  and  SRO  rules  such  as 
NFA  Compliance  Rule  2-8,  should  be 
adequate  to  address  the  regulatory 
concerns  applicable  to  boui  option  and 
futures  customer  discretionary 
accounts.' 

n.  Comments  Received 

The  Commission  received  four 
comment  letters  on  this  proposal.  The 
commenters  included  the  Chicago 
Mercantile  Exchange  (CME).  the  Co^ee, 
Sugar  &  Cocoa  Exchange,  Inc.  (CSCE). 
the  Futures  Industry  Association  (FIA) 
and  the  NFA.  All  commenters 
supported  deletion  of  Rule  33.4(b)(9) 
and  responded  to  the  Commission's 
request  for  comments  on  specific  issues 
raised  by  CBOT's  petition  as  discussed 
below. 

The  Commission  requested  general 
comments  on  whether  a  more  unified 
treatment  of  futures  and  option  sales 
practices  was  warranted  and,  if  so, 
whether  such  treatment  would  assure 
adequate  customer  protection  and 
render  audit  programs  to  review  sales 
activities  more  efficient  and  effective. 
All  commenters  stated  that  the  specific 
requirements  of  Rule  33.4(b)(9)  create 
"disparate  treatment"  between 
discretionary  option  and  discretionary 
futures  accounts  which  is  no  longer 
warranted  in  light  of  the  ten  years  of 
experience  with  domestic  exchange- 
traded  option  contracts.  NFA 
commented  that  the  eUmination  of  Rule 
33.4(b)(9)  would  not  adversely  affect 
systems  currently  in  place  to  provide 
customer  protection  with  respect  to 
supervision  of  option  sales  practices. 
FLA  observed  that  option  contract 
markets  have  "matured  significantly" 
since  1981  and  that  the  "special" 
supervisory  procedures  that  Rule 
33.4(b)(9)  imposes  with  respect  to 
discretionary  option  accounts  are  no 


*  As  noted  in  the  proposing  release,  when  tha 
Commission  adoptml  Rule  166.3.  it  discussed 
certain  guidelines,  previously  proposed  to  be 
included  as  requirements  in  the  text  of  Rule  166.3, 
as  to  the  t>-pes  of  measures  firms  ^ould  adopt  in 
order  to  properly  supervise  their  employees.  See 
Proposing  Release  at  S3865,  note  10.  The 
Commission  also  has  discussed  the  scope  of  the 
Rule  166.3  duty  to  supervise  diligently  in 
adjudicatory  opinions.  See,  e.g.,  In  re  GNP 
Commodities,  Inc.  (1990-1992  Transfer  Binder) 
Comm.  FuL  L  Rap,  (CCH1 1 29.399  (CFTC  March 
11, 1992). 

'  In  this  regard,  the  CBOT  had  suted  In  iu 
petition  that,  following  the  deletion  of  CBOT  Rule 
423.04,  CBOT's  other  general  discretionary  account 
and  supervision  rules  would  remain  in  efiect  and 
would  continue  to  adequately  address  customer 
protection  concerns  with  respect  to  options  as  well 
as  futures. 


longer  necessary.  With  respect  to  the 
general  subject  of  the  appropriateness  of 
unified  standards  with  respect  to  sales 
and  trade  practices  for  futures  and 
option  contracts,  FIA  expressed  the 
view  such  standards  would  be  adequate 
to  assure  customer  protection  and  will 
render  audit  programs  to  review  such 
activities  more  efficient  and  effective. 

The  Commission  also  requested 
comment  concerning  the  adequacy  of 
the  existing  statutory  and  regulatory 
requirements,  e.g.,  the  anti-fraud 
proscriptions  of  section  4b  of  the 
Commodity  Exchange  Act  (Act) '  and 
Rule  166.3,  generally  applicable  to 
futures  and  option  accounts  in  the 
absence  of  the  specific  requirements 
imposed  by  Rule  33.4(b)(9)  with  regard 
to  discretionary  option  accounts.  The 
commenters  agreed  that  existing 
statutory  prohibitions  and  the 
disclosure  and  supervisory 
requirements  applicable  to  futures  and 
option  accounts  generally  provide  an 
adequate  substitute  for  the  specific 
protections  currently  provided  by  Rule 
33.4(b)(9)  and  provide  greater  flexibility 
without  loss  of  customer  protection.  In 
this  regard,  NFA  noted  that  the  main 
difference  between  the  requirements  of 
NFA  Compliance  Rule  2-8,  which 
covers  discretionary  accoimts  generally, 
and  the  requirements  imposed  by  Rule 
33.4(b)(9)  with  respect  to  option 
customer  discretionary  accounts,  is  the 
requirement  that  FCMs  must  approve, 
initial  and  date  each  option  order  for  a 
discretionary  accoimt.  NFA  stated  that  it 
had  not  noticed  a  discernible  regulatory 
benefit  from  the  latter  requirement  and 
that  Compliance  Rule  2-8  provides  it 
with  sufficient  authority  to  adequately 
review  the  supervision  of  discretionary 
options  and  futures  customer  accounts." 

All  commenters  expressed  the  view 
that  no  specific  amendments  to  the 
Commission's  disclosure  rules  or 
additional  rules  to  provide  further 
safeguards  with  respect  to  discretionary 
accounts  would  be  needed  if  Rule 
33.4(b)(9)  were  deleted.  Some 
commenters  also  indicated  that 
additional  requirements  would  not  be 
consistent  with  the  Commission's  effort 
to  simplify  its  rules  and  make  them 
more  cost  effective. 

Finally,  the  Commission  noted  that 
the  domestic  exchange-traded  option 
program,  as  specified  in  part  33  of  the 
regulations,  was  premised  on  the 
contract  markets  assuming  direct  and 


*  7  U.S.C  1  et  teq..  as  amended  by  the  Futures 
Trading  Practices  Act  of  1992.  Public  Law  102-S46, 
106  Stat  3S90  (1992). 

*NFA  also  noted  that  eliminating  the 
requirements  of  Rule  33.4(b)(9)  as  to  FCMs  will  also 
have  the  effect  of  eliminating  these  requirements  as 
to  introducing  brokers  (IBs).  See  Rule  33.3(bMii)- 


IMI 
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primary  authority  with  respect  to 
compliance  by  their  member  firms. *° 
The  Commission  requested  comment 
conceming^  whether,  if  Rule  33.4(bM9) 
were  repealed,  SROs  would  retain 
sufficient  authority  to  adequately  review 
and  take  disciplinary  action  relative  to 
the  supervision  of  discretionary  option 
and  futures  accounts.  The  commenters 
generally  were  in  agreement  that 
existing  SRO  rules,  together  with 
Commission  rules,  provide  adequate 
protection  of  customer  interests  and  that 
no  additional  rules  are  necessary. 

in.  Conclusion 

Based  upon  the  comments  received 
and  its  review  of  Rule  33.4(b)(9)  in  light 
of  the  regulatory  and  self-regulatory 
provisions  discussed  above  and  in  the 
proposing  release,  the  Commission  has 
determined  to  adopt  the  proposed 
amendment.  In  adopting  the 
amendment  deleting  Rule  33.4(b)(9).  the 
Commission  emphasizes  that  it  expects 
firms  to  continue  to  make  every  effort  to 
diligently  supervise  the  handling  by 
their  partners,  officers,  employees  and 
agents  (or  other  persons  occupying  a 
.similar  status  or  performing  a  similar 
ftmction)  of  option  and  futures  customer 
discretionary  accounts  and  SROs  to 
continue  to  audit  and  investigate 
improper  practices  affecting  such 
accounts.  Such  supervision  must 
include  the  ability  to  review  specific 
trades  in  such  accounts  and  must  take 
into  account  that  "Umited  risk" 
transactions  may  require  particularly 
dose  supervision  as  they  may  not  be 
covered  by  internal  controls  related  to 
financial  risk.  Merely  reviewing  daily 
equity  nms  would  not  constitute  a 
supervisory  review  sufficient  to  meet  a 
firm's  duty  in  this  regard. 

IV.  Related  Matters 

-4.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C  601  et  seq.,  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  In  1982.  the  Commission 
adopted  a  policy  statement  and 
established  definitions  of  "small 
entities"  for  the  purposes  of  the  RFA  in 
whieh  it  stated  that  contract  markets 
and  FCMs  would  not  be  "small 
entities."  See  47  FR  18618  (April  30. 
1982).  Moreover,  the  proposed  deletion 


"See  46  FR  M500.  S4502  (Nov.  3. 1981).  Rule 
3J.4(c)  provides  that  a  designated  board  of  trade 
must  conduct  tale*  practice  auditj  of  member  FCVls 
which  engage  in  the  offer  and  sale  of  option 
contracts  regulated  under  part  33  and  requires  that 
such  sales  practice  audits  be  of  sufficient  scope  to 
enforce  the  contract  market  rules  required  by  pan 
3)-l 


will  remove  a  regulatory  burden.  No 
comments  were  received  on  this  issue 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501  et  sea.,  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  PRA.  the  Commission 
has  submitted  the  proposed  deletion  to 
the  Office  of  Management  and  Budget. 
The  proposed  deletion  has  no 
paperwcM-k  burden. 

List  of  Subjects  in  17  CFR  Part  33 

Regulation  of  domestic  exchange- 
traded  commodity  option  transactions. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  4c  and  8a(5)  of  said 
Act.  the  Commission  hereby  amends 
part  33  of  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  33-REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2, 4, 6, 6a.  6b.  6c.  6e. 
6f,  6g,  6h,  6i.  6).  6k,  61.  6m,  6n.  6o.  7.  7«.  7b. 
8.  9, 11, 12a,  12c,  13a,  13a-l.  13b.  19.  and 
21,  unless  otherwise  noted. 

2.  Section  33.4(b)(9)  is  removed  and 
reserved. 

i33.4    Designation  as  a  contract  market  for 
the  trading  of  commodity  options. 

•        •        •        •        • 

(b)*  •  • 
(9)  [Reserved) 


ACTION:  Final  rule. 


Issued  at  Washington,  DC  on  this  24th  day 
of  May  1993,  by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  93-12594  Filed  5-26-93. 8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoner*: 
Prisoners  Transferred  to  ttie  United 
States  Under  Prisoner-Exchange 
Treaties 

AGENCY:  United  States  Parole 
Commission. 


SUMMARY:  The  U.S.  Parole  Commission 
is  adding  to  its  regulation  concerning 
transfer  treaty  prisoners  a 
comprehensive  interpretation  of  the 
relevant  fiederal  statutes,  with  particular 
regard  to  the  relationship  between  the 
"release  date"  to  be  determined  by  the 
Commission  under  18  U.S.C  4106A, 
and  the  "release  date"  to  be  determined 
by  the  Bureau  of  Prisons  through  a 
calculation  of  foreign  and  domestic 
good  time  credits  under  18  U.S.C 
4105(c)(1)  and  18  U.S.C.  3624(a).  The 
rule  reflects  a  recent  upsurge  of 
appellate  litigation  from  transfer  treaty 
prisoners  seeking  to  have  their  good 
time  credits  deducted  from  the  "release 
date"  determined  by  the  Commission 
under  18  U.S.C  4106A.  The 
Commission  has  also  adopted  a 
provision  requiring  each  release  date  to 
contain  a  15  percent  downward 
adjustment  to  reflect  the  potential  good 
time  that  would  reduce  the  sentence  of 
a  similarly-situated  U.S.  Code  offender. 
In  response  to  public  comment, 
modifications  have  also  been  made  to 
the  provisions  for  reopening  previous 
determinations. 
DATES:  June  28. 1993 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Preston.  Office  of  General 
Counsel.  U.S.  Parole  Commission.  5550 
Friendship  Blvd..  Chevy  Chase.  MD 
20815.  Telephone  (301)  492-5959. 
SUPf>tfMENTARY  INFORMATION:  On 
January  13, 1993.  the  Parole 
Commission  published  a  proposed  rule 
containing  a  comprehensive 
interpretation  of  the  Commission's 
authority  to  determine  a  release  date, 
and  a  period  of  supervised  release,  for 
a  prisoner  transferred  to  the  United 
States  under  a  prisoner-exchanj^e  treaty 
(transferee),  who  committed  a  crime  in 
the  transferring  country  on  or  after 
November  1. 1987.  under  18  US.C 
4106A(b)(l){A). 

Background 

The  statutory  interpretation  and 
consequent  reorganization  of  §  2.62 
adopted  below  was  prompted  by  an 
upsurge  in  appellate  Utigation  in  which 
many  transf«'  treaty  prisoners  have 
asserted  that  good  time  credits  required 
by  section  4105(c)(1)  should  be 
deducted  from  the  release  date  set  by 
the  Commission  under  4l06A(b)(l)(A). 
Additionally,  some  prisoners  have  also 
argued  that  4106A(b)(l)(A)  requires  that 
a  mandatory  minimum  term  of 
supervised  release  provided  for  certain 
drug  offenders  under  U.S.  laws  must 
also  be  applied  by  the  Commission  in 
transfer  treaty  detwminations.  resulting 
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in  a  limit  on  the  period  of  imprisonment 
which  could  be  set  by  the  Commission. 
See  Cannon  v.  U.S.  Department  of 
Justice.  961  F.2d  82  (5th  Or.)  [Cannon 
I),  reh'g  denied.  Cannon  v.  U.S. 
Department  of  Justice,  973  F.2d  1190 
(5th  Cir.  1992)  [Cannon  11]  (petition  for 
certiorari  pendingi,  and  Molano-Garza 
V.  U.S.  Parole  Commission.  965  F.2d  20, 
24-25  (5th  Qr.  1992].  The  final  rule 
below  addresses  these  and  related 
issues. 

The  final  rule  makes  it  clear  that 
transferees  are  entitled  to  the  benefit  of 
any  good  time  credits  (or  the  equivalent) 
earned  in  the  foreign  country.  After 
their  transfer  to  the  United  States,  they 
also  receive  the  benefit  of  credit  for 
satisfactory  behavior  imder  U.S.  law. 
Under  18  U.S.C.  4105(c)(1).  these 
combined  credits  are  deducted  from  the 
foreign  sentence  to  give  the  prisoner  a 
mandatory  "release  date"  pursuant  to  18 
U.S.C  3624  (which  assigns  that 
responsibility  to  the  U.S.  Bureau  of 
Prisons). 

The  release  date  established  by  the 
Parole  Ck)mnussion  under  section 
4 106 A  is  made  by  reference  to  the 
applicable  sentencing  guideline  range, 
as  if  the  prisoner  had  been  convicted  of 
a  "similar  offense"  under  U.S.  law.  The 
Commission  does  not  impose  a  new 
sentence,  but  merely  executes  the 
sentence  imposed  by  the  foreign  court 
pursuant  to  18  U.S.C.  4106A.  The 
Conunission's  release  date  is.  in  some 
cases,  earlier  than  the  release  date 
established  by  the  Bureau  of  Prisons 
under  18  U.S.C.  4105(c)(1).  See  Hansen 
V.  U.S.  Parole  Commission.  904  F.2d 
306  (5th  Cir.  1990).  In  other  cases,  the 
Parole  Commission  has  determined  that 
the  prisoner  should  serve  to  the  release 
date  established  by  the  Bureau  of 
Prisons  under  section  4105(c)(1), 
especially  in  cases  where  the  applicable 
sentencing  guideline  range  requires  as 
much  or  more  prison  time  than  the 
foreign  sentence  (less  good  time  credits) 
will  permit.  See  Thorpe  v.  U.S.  Parole 
Commission.  902  F.2d  291  (5th  Cir. 
1990).  Transfer  treaty  prisoners  have  the 
right  to  appeal  the  Commission's  release 
date  determination  to  a  U.S.  Court  of 
Appeals.  18  U.S.C.  4106A(b)(2)(A). 

Public  Comment:  The  Parole 
Commission  received  comment  from  the 
Federal  Public  Defender  for  the  Western 
District  of  Texas,  Luden  Campbell,  and 
the  Chief  U.S.  Probation  Officer  for  the 
Western  District  of  Texas,  H.H. 
Whitehill. 

The  public  defender  takes  exception 
to  two  aspects  of  the  proposed  rule. 
First,  the  public  defender  believes  that 
the  Commission  has  misinterpreted  the 
treaties  and  laws  to  mean  that  a  released 
transferee  "must  serve  a  period  of 


supervised  release  extending  to  the  full 
term  of  the  sentence  imposed  by  the 
foreign  court."  The  public  defender 
believes  that  the  rule  as  it  was  proposed 
would  "perpetuate  and  compound  the 
errors"  made  by  the  United  States  Court 
of  Appeals  for  the  Fifth  Circuit  in 
Cannon  11,  supra. 

Second,  the  public  defender  believes 
the  Commission  has  erred  in  asserting 
that  good  time  credits  (including  credit 
for  satisfactory  behavior)  are  not 
deducted  from  the  release  date  set  by 
the  Conunission  under  section  4106A. 
The  public  defender  argues  that  "the 
statutory  scheme  and  the  treaties  require 
that  all  good-time  credits  be  allowed 
against  the  release-fix)m-imprisonment 
date  and  not  the  full  foreign  term." 
(Emphasis  added).  The  public  defender 
argues  that  the  Commission's 
distinction  between  setting  a  release 
date  and  imposing  a  sentence  is 
"meaningless,"  and  that  the 
Commission's  determination  should  be 
treated  as  a  sentence.  Finally,  the  public 
defender  argues  that  imless  satisfactory 
behavior  credits  are  deducted  from  the 
actual  release  date,  there  would  be  no 
incentive  for  transferees  to  observe 
prison  rules. 

On  the  other  hand,  the  Chief  U.S. 
Probation  Officer  agrees  with  the 
Commission's  proposed  action.  The 

Probation  officer  expresses  concern, 
owever,  that  the  probation  office  and 
supervising  district  courts  could  £all 
victim  to  the  "parade  of  horribles" 
discussed  in  Cannon  II,  937  F.2d  at 
1197.  Specifically,  the  probation  officer 
is  concerned  about  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit's  opinion 
that  the  Commission  is  not  allowed  to 
limit  the  period  of  supervised  release. 
Discussion:  The  Commission  agrees 
with  the  public  defender  that  the 
Cannon  II  analysis  of  the  United  States- 
Mexican  transfer  treaty,  the 
implementing  legislation,  18  U.S.C. 
4106A  and  the  Commission's  related 
regulations  should  not  be  "codified"  by 
the  following  statutory  interpretation.  In 
particular,  the  Commission  agrees  that 
Congress  did  not  intend  that  mandatory 
minimum  prison  terms  applicable  to 
U.S.  Code  offenders  would  apply  to 
transfer  treaty  prisoners.  The  court  in 
Thorpe  v.  U.S.  Parole  Commission.  902 
F.2d  291  (5th  Cir.  1990),  applied 
U.S.S.G.  section  501. 1(a)  only  by 
analogy.  It  does  not  necessarily  follow 
that  U.S.S.G.  section  501. 1(b),  which 
addresses  mandatory  minimum  terms 
for  U.S.  Code  offenders,  would  apply  to 
transfer  treaty  cases.  However,  the 
Commission  makes  it  clear  that,  in 
conformity  with  Cannon  U,  it  will  find 
"good  cause"  to  depart  fit)m  the 
mandatory  minimum  "guideline 


sentence,"  as  the  only  way  to  apply  the 
guidelines. 

As  to  the  treaty  obligations  of  the 
United  States  with  res{>ect  to  other 
countries,  the  Commission  has  revised 
the  proposed  rule  to  make  it  clear  that 
the  Commission  will  follow  the 
sentencing  guideline  in  setting  periods 
of  supervised  release  unless  the 
Commission  finds  that  the  applicable 
treaty  requires  that  supervised  release 
extend  to  the  full  term  of  the  foreign 
sentence.  The  Commission  will 
otherwise  set  a  period  of  imprisonment 
plus  a  period  of  supervised  release  that 
may  be  less  than  the  full  term  of  the 
foreign  sentence.  The  Commission  does 
not,  by  implication,  endorse  the  Cannon 
//interpretation  of  the  United  States- 
Mexican  treaty,  but  will  be  obliged  to 
follow  Cannon  II  as  the  law  of  the 
Circuit.  The  Commission  beheves  that 
other  treaties,  especially  the  multilateral 
Council  of  Europe  treaty,  are  not 
susceptible  of  the  same  reading  that  the 
Cannon  II  court  gave  to  the  United 
States-Mexican  treaty. 

The  Commission  disagrees  with  the 
public  defender's  opinion  on 
Congressional  intent  with  regard  to  the 
good  time  issue.  Congress  clearly 
required  that  foreign  work  credit, 
foreign  good  time  and  domestic  credit 
for  satisfactory  behavior  be  deducted 
from  the  full  term  date  of  the  sentence 
imposed  by  the  foreign  court.  The 
statute  provides  that  foreign  credits  are 
given  "toward  the  service  of  the 
sentence  which  had  been  given  by  the 
transferring  coimtry"  and  that  the 
domestic  credit  for  satisfactory  behavior 
would  be  computed  on  the  basis  of  the 
time  remaining  on  the  "sentence  of  the 
length  of  the  total  sentence  imposed  and 
certified  by  the  foreign  authorities".  18 
U.S.C.  4105(c)(1).  The  credit  provisions 
for  new-law  transfer  treaty  prisoners 
found  at  section  4105(c)(1)  was  enacted 
in  1984,  four  years  before  the  enactment 
of  section  4 106  A  granting  the 
Commission  authority  to  set  earlier 
release  dates.  If  Congress  had  intended 
section  4106A  to  have  any  affect  on  how 
good  time  release  dates  were  to  be 
calculated  it  would  have  either 
amended  section  4105(c)  or  cross- 
referenced  section  4105  and  section 
4106A.  Additionally,  there  is  no 
mention  of  section  4105  in  the 
legislative  history  of  section  4106A 
suggesting  that  Congress  had  no  intent 
to  modify  the  operation  of  section  4105 
when  it  enacted  section  4 106 A. 

Moreover,  to  interpret  the  statues  as 
the  public  defender  suggests  would 
create  windfalls  for  transferees  who 
have  received  lengthy  sentences. 
Foreign  work  credits  and  foreign  and  , 
domestic  credit  for  satisfactory  behavior 
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are  computed  on  the  basis  of  the 
sentence  imposed,  not  the  release  date 
set  by  the  Commission.  Therefore,  those 
transferees  serving  longer  sentences 
have  greater  potential  credit  To  deduct 
these  credits  from  the  Commission's 
release  date  would  create  the  anomalous 
situation  whereby  a  transferee  would 
serve  less  time  in  prison  than  a 
similarly-situated  U.S.  Code  offender. 

However,  the  Commission  recognizes 
that  there  is  a  legitimate  concern  about 
disparity  between  transferees  and 
similarly-situated  U.S.  Code  offenders. 
The  Commission  is  cognizant  that  its 
release  date  is  "real  time."  jxist  as  "real 
time"  for  a  U.S.  Code  offender  is  the 
sentence  imposed  less  15  percent  credit 
for  satisfactory  behavior.  To  ensure 
comparable  punishment  the 
Commission  adopts  subsection  (i)(2) 
that  expressly  states  that  the  final 
release  date  shall  be  the  resuU  of  a 
downward  adjustment  of  15  percent 
from  the  date  the  Commission  would 
otherwise  have  given  the  transferee. 
Additionally,  that  subsection  expressly 
authorizes  a  decision  below  the 
guidelines  for  those  prisoners  who  have 
clear  conduct  records  in  order  to  make 
this  adjustment.  (The  use  of  the  word 
"adjustment"  in  subsection  (i)(2)  is  not 
sjTionymous  with  an  "adjustment"  in 
the  context  of  the  sentencing 
guidelines.)  To  address  concerns  about 
disciplinary  problems,  the  Commission 
has  modified  its  reopening  rule  at 
subsection  (k)(7)  to  permit  a  retardation 
of  the  release  date  by  the  amount  of 
satisfactory  credit  the  Bureau  of  Prisons 
has  withheld. 

Additionally,  at  the  recommendation 
of  the  pubUc  defender's  office  and 
others,  the  Commission  has  added  and 
reorganized  other  provisions  for 
reopening  for  the  purpose  of  achieving 
substantialparity  with  U.S.  Code 
offenders.  Tne  new  provisions  authorize 
reopening  for  (1)  substantial  cooperation 
with  law  enforcement  officers;  (2) 
extraordinary  and  compelling  reasons 
upon  a  motion  of  the  Director  of  the 
Bureau  of  Prisons  pursuant  to  18  U.S.C. 
3582(c)(1)(A):  and,  (3)  favorable 
reductions  in  the  applicable  sentencing 
guidelines  upon  a  motion  of  either  the 
transferee,  the  Director  of  the  Bureau  of 
Prisons  or  the  Commission's  own 
motion  pursuant  to  18  U.S.C.  3582(c)(2). 

The  Commission  believes  that  tlie 
final  rule  will  reduce  or  eUminate  any 
substantial  disparity  (real  or  perceived) 
between  transferees  and  similarly- 
situated  U.S.  Code  offenders.  However, 
the  Commission  recognizes  that  exact 
parity  between  transferees  and  U.S. 
Code  offenders  will  not  always  be 
possible,  or  necessarily  desirable,  owing 
to  the  fact  that  all  transferees  are  serving 


a  foreign  sentence  imposed  by  a  foreign 
court  for  a  violation  of  foreign  criminal 
law.  The  Commission  is  satisfied  with 
the  opinions  in  Thorpe.  Hansen,  and 
Molano-Garza  that  recognize  that 
Commission's  release  date  cannot,  in 
any  sense,  be  treated  as  a  "sentence." 
The  Commission  release  date  is.  in 
essence,  a  parole  date,  and  the  statutory 
interpretation  set  forth  below  reflects 
this  understanding. 

Finally,  the  Commission  has  modified 
the  interpretative  rule  adopted  on 
September  10, 1992.  (see  57  FR  41393) 
and  reorganized  the  affected  sections  to 
more  logically  and  clearly  express  the 
Commission's  statutory  interpretation. 

Implementation:  "Iliis  rule  will  be 
applied  at  all  transfer  treaty  hearings 
held  after  the  effective  date.  The  rule 
will  also  be  appUed  retroactively  to 
prior  determinations  for  transferees  still 
in  prison  through  a  decision  on  the 
record.  This  rule  will  not  apply  to 
transferees  who  have  already  been 
released  and  it  will  not  serve  to  modify 
or  reduce  any  period  of  supervised 
release  that  a  transferee  is  now  serving. 

Executive  Order  12291  and  Regulatory 
Flexibility  Statement 

The  U.S.  Parole  Commission  has 
determined  that  this  rule  is  not  a  major 
rule  within  the  meaning  of  Executive 
Order  12291.  This  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b). 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  probation  and  parole, 
prisoners. 

Accordingly,  the  U.S.  Parole 
Commission  adopts  the  following 
amendment  to  28  CFR  part  2. 

The  Amendments 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and  4204 
(a)(6). 

2.  28  CFR  part  2,  §  2.62  is  amended 
by  revising  paragraphs  (a),  (i)  and  (k) 
and  by  adding  paragraph  (1)  to  read  as 
set  forth  below. 

S  2.62    Prisoners  transfsrrsd  pursuant  to 
treaty. 

(a)  Applicability,  jurisdiction  and 
statutory  interpretation.  (1)  Prisoners 
transferred  pursuant  to  treaty 
(transferees)  who  committed  their 
offenses  on  or  after  November  1. 1987, 
shall  receive  a  special  transferee  hearing 
pursuant  to  the  procedures  found  in  this 
section  and  18  U.S.C.  4106A. 


Transferees  who  committed  their 
offenses  prior  to  November  1. 1987.  are 
immediately  eUgible  for  parole  and  shall 
receive  a  parole  hearing  pursuant  to 
procedures  found  at  28  CFR  §  2.13.  The 
Parole  Commission  shall  treat  the 
foreign  conviction  as  though  it  were  a 
lawful  conviction  in  a  United  States 
District  Court. 

(2)  The  jurisdiction  of  the 
Commission  to  set  a  release  date  and 
periods  and  conditions  of  supervised 
release  extends  until  the  transferee  is 
released  finm  prison  or  the  transferee's 
case  is  otherwise  transferred  to  a  district 
court  pursuant  to  an  order  of  the 
Commission. 

(3)  It  is  the  Commission's 
interpretation  of  18  U.S.C.  4106A  that 
every  transferee  is  entitled  to  a  release 
date  determination  by  the  Commission 
after  considering  the  appUcable 
sentencing  guideUnes  in  effect  at  the 
time  of  the  hearing.  Upon  release  from 
imprisonment  the  transferee  may  be 
required  to  serve  a  period  of  supervised 
release  pursuant  to  section  5D1.2  of  the 
sentencing  guidelines.  The  combination 
of  the  period  of  imprisonment  that 
results  from  the  release  date  set  by  the 
Commission  and  the  period  of 
supervised  release  shall  not  exceed  the 
full  term  of  the  sentence  imposed  by  the 
foreign  court.  The  combinea  periods  of 
imprisonment  and  supervised  release 
may  be  less  than  the  full  term  of  the 
sentence  imposed  by  the  foreign  court 
unless  the  applicable  treaty  is  found  to 
require  otherv^se. 

(4)  The  appUcable  offense  guidehne 
provision  is  determined  by  selecting  the 
offense  in  the  U.S.  Code  that  is  most 
similar  to  the  offense  for  which  the 
transferee  was  convicted  in  the  foreign 
court.  In  so  doing,  the  Commission 
considers  itself  required  by  law  and 
treaty  to  respect  the  offense  definitions 
contained  in  the  foreign  criminal  code 
imder  which  the  prisoner  was 
convicted,  as  well  as  the  official 
documents  supplied  by  the  foreign 
court. 

(5)  The  release  date  that  is  determined 
by  the  Commission  under  18  U.S.C 
4106A(b)(l)(A)  is  a  prison  release 
determination  and  does  not  represent 
the  imposition  of  a  new  sentence  for  the 
transferee.  All  foreign  good  time  and/or 
work  credit  and  domestic  credit  for 
satisfactory  behavior  earned  by  the 
transferee  is  therefore  deducted  by  the 
Bureau  of  Prisons  from  the  full  term  of 
the  sentence  imposed  by  the  foreign 
court,  pursuant  to  18  U.S.C.  4105(c)(1) 
and  18  U.S.C.  3624(a).  to  produce  a 
mandatory  release  date. 

(6)  If  the  Commission  sets  a  release 
date  under  18  U.S.C.  4106A(b)(l)(A) 
that  is  earlier  than  the  mandatory 
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release  date  established  by  the  Bureau  of 
Prisons  under  18  U.S.C.  4105(c)(1).  then 
the  release  date  set  by  the  Commission 
controls.  If  the  release  date  set  by  the 
Commission  under  18  U.S.C. 
4106A(b)(l)(A)  is  equal  to  or  later  than 
the  mandatory  release  date  set 
established  by  the  Biu^au  of  Prisons 
under  18  U.S.C.  4105(c)(1).  then  the 
mandatory  release  date  established  by 
the  Bureau  of  Prisons  controls. 

(7)  It  is  the  Commission's 
interpretation  of  18  U.S.C.  4106A  that 
U.S.  Code  provisions  for  mandatory 
minimum  terms  of  imprisonment  and 
supervised  release,  as  well  as  sentencing 
guideline  provisions  implementing  such 
U.S.  Code  requirements  (e.g.,  section 
5Gl.l(b)  of  the  sentencing  guidelines), 
were  not  intended  by  Congress  to  be 
applicable  in  an  18  U.S.C. 
4106A(b)(l)(A)  determination. 
Alternatively,  it  is  the  Commission's 
position  that  there  is  good  cause  in 
every  transfer  treaty  case  for  a  departure 
from  any  statutorily  required  minimum 
sentence  provision  in  the  sentencing 
guidelines,  including  section  SGI.IOj)  of 
the  sentencing  guidelines,  because 
Congress  did  not  enact  mandatory 
sentence  laws  with  transferees  in  mind. 
Thus,  in  every  transfer  treaty  case,  the 
release  date  will  be  determined  through 
an  exercise  of  Commission  discretion, 
according  to  the  sentencing  guideline 
range  that  is  derived  from  a  case- 
specific  "similar  offense" 
determination,  rather  than  by  reference 
to  any  provision  concerning  mandatory 
minimum  sentences  of  imprisonment  or 
terms  of  supervised  release. 

(i)  Final  decision.  (1)  The  Commission 
shall  render  a  decision  as  soon  as 
practicable  and  without  unnecessary 
delay.  The  decision  shall  set  a  release 
date  and  a  period  and  conditions  of 
supervised  release.  If  the  Commission 
determines  that  the  appropriate  release 
date  under  18  U.S.C.  4106A  is  the 
mandatory  release  date  established 
under  18  U.S.C.  Section  4105(c)(1).  the 
Commission  will  order  the  transferee  to 
"continue  to  expiration." 

(2)  Every  release  date  set  for  a 
transferee  (including  a  date  resulting 
from  a  decision  to  "continue  to 
expiration")  shall  be  the  result  of  a 
downward  adjustment  of  15  percent 
from  the  release  date  the  Commission 
would  otherwise  have  established 
pursuant  to  the  appUcable  sentencing 
guideline  range.  This  downward 
adjustment  is  granted  in  order  to 
achieve  comparable  pimishment  with  a 
similarly-situated  U.S.  Code  offender. 
Because  the  sentencing  guideUnes 
contemplate  that  credit  for  satisfactory 


behavior  would  apply  to  any  guideline 
sentence,  the  Commission  may  grant  a 
downward  departure  from  the 
applicable  guideline  range  to 
accomplish  this  purpose.  If  the 
Commission  would  otherwise  have 
established  a  release  date  above  the 
applicable  guideline  range  but  for  the  15 
percent  adjustment,  the  Commission 
shall  treat  the  case  as  an  upward 
departure  and  shall  state  a  reason  for 
departing  frt)m  the  guideline  range.  If 
the  transferee  has  been  found  by  the 
Bureau  of  Prisons  to  have  violated 
prison  rules,  the  Commission  shall 
modify  the  15  percent  adjustment  by  the 
amount  of  credit  for  satisfactory 
behavior  that  has  been  withheld. 

(3)  The  Commission  may,  in  its 
discretion,  defer  a  decision  and  order  a 
rehearing,  provided  that  a  statement  of 
the  reason  for  ordering  a  rehearing  is 
issued  to  the  transferee  and  the 
transferee's  coimsel  (if  any). 

(4)  The  Commission's  final  decision 
shall  be  supported  by  a  statement  of 
reasons  explaining: 

(i)  The  similar  offense  selected  as  the 
basis  for  the  Commission's  decision; 

(ii)  The  basis  for  the  guideline  range 
apphed;  and 

(iii)  The  reason  for  making  a  release 
determination  above  or  below  the 
guideline  range.  If  the  release  date  is 
within  a  guideline  range  that  exceeds 
twenty-four  months,  the  Commission 
shall  identify  the  reason  for  the  release 
date  selected. 
•        •        •        •        •       ^' 

(k)  Reopening  or  modification  of  a 
determination  prior  to  transfer  of 
jurisdiction.  (1)  A  hearing  and 
assistance  of  covmsel  will  be  provided  to 
the  transferee  whenever  a  case  is 
reopened  under  subparagraphs  (2),  (3). 
(4),  and  (5)  below  unless: 
(i)  Waived  by  the  transferee;  or 
(ii)  The  action  to  be  taken  is  favorable 
and  no  factual  issue  must  be  resolved. 

(2)  The  Commission  may  reopen  and 
modify  a  determination  based  upon 
information  which  was  not  previously 
considered.  Such  information  must, 
however,  be  contained  in  the  record  of 
the  foreign  sentencing  court. 

(3)  The  Commission  may  reopen  and 
modify  a  determination  of  the  terms  and 
conditions  of  supervised  release. 
Modifications  may  include  approval  or 
disapproval  of  the  transferee's  release 
plan. 

(4)  The  Commission  shall  reopen  and 
modify  a  determination  that  has  been 
found  on  appeal  to  have  been  imposed 
in  violation  of  the  law,  to  have  been 
imposed  as  a  result  of  an  incorrect 
application  of  the  sentencing  guidelines, 
or  to  have  been  unreasonable. 


(5)  The  Commission  may  reopen  and 
modify  a  determination  upon 
consideration  of  the  factors  listed  in 
section  5K1.1  of  the  sentencing 
guidelines  if  the  transferee  provides 
substantial  assistance  to  law 
enforcement  authorities,  and  that 
assistance  was  not  previously 
considered  by  the  Commission.  The 
Commission  will  treat  a  request  from  a 
foreign  or  a  domestic  law  enforcement 
authority  as  the  equivalent  of  a  "motion 
of  the  government." 

(6)  The  Commission  may  modify  a 
determination  based  upon  a  clerical 
mistake  or  other  error  in  accordance 
with  Federal  Rules  of  Criminal 
Procedure  Rule  36. 

(7)  If  the  transferee  violates  prison 
rules  and  the  Bureau  of  Prisons 
withholds  credit  for  satisfactory 
behavior  piu-suant  to  18  U.S.C.  3624(b). 
the  Commission  may  reopen  its 
determination  (except  for  a  decision  to 
"continue  to  expiration"),  and  retard  the 
release  date  by  the  amount  of  credit 
withheld  by  the  Bureau. 

(8)  The  Commission  may  reopen  and 
modify  the  release  date  if  it  determines 
that  a  circumstance  set  forth  in  18 
U.S.C.  3582(c)  is  satisfied. 

(1)  Supervised  release.  (1)  If  a  period 
of  supervised  release  is  imposed,  the 
Commission  presumes  that  the 
recommended  conditions  of  supervised 
release  in  section  5Bl.4(a)  of  the 
sentencing  guidelines,  a  condition 
requiring  the  transferee  to  report  to  the 
probation  office  within  72  hours  of 
release  from  the  custody  of  the  Bureau 
of  Prisons,  a  condition  that  the 
transferee  not  commit  another  Federal, 
state  or  local  crime,  and  a  condition  that 
the  transferee  not  possess  a  firearm  or 
other  dangerous  weapon  are  reasonably 
necessary  in  every  case.  These 
conditions,  therefore,  shall  be  imposed 
unless  the  Commission  finds  otherwise 
The  Commission  may  also  impose 
special  conditions  of  supervised  release 
whenever  deemed  reasonably  necessary 
in  an  individual  case. 

(2)  If  the  transferee  is  released 
pursuant  to  a  date  established  by  the 
Bureau  of  Prisons  under  18  U.S.C. 
4105(c)(1),  then  the  period  of  supervised 
release  commences  upon  the 
transferee's  release  from  imprisonment. 
•        «        •        •        • 

Dated:  April  23, 1993. 
Edward  F.  Reilly,  Jr.. 
Chairman.  U.S.  Parole  Commtssion. 
[FR  Doc.  93-12598  Filed  5-26-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Departmental  Offlcea 
81  CFR  Part  129 

Portfolio  Investment  Survey  Reporting 

AGENCY:  Departmental  Offices. 
Department  of  the  Treasury. 
ACTION;  Final  rule. 

SUMMARY:  This  document  estabUshes 
general  guidelines  for  reporting  on 
portfolio  investment  surveys  provided 
lor  by  the  International  Investment  and 
Trade  in  Services  Siuvey  Act  (the  Act). 
The  existing  guidelines  are  being 
modified  to  provide  a  more  general 
framework  for  the  collection  of 
international  portfolio  investment  data 
on  such  surveys  as  specified  in  the  Act 
or  as  deemed  necessary  by  the  Secretary 
of  the  Treasury.  The  effect  of  this  final 
rule  is  to  simpUfy  and  generahze 
existing  regulations  governing  the 
procurement  of  information  on 
international  portfolio  investment 
surveys  under  the  Act. 
EFFECTIVE  DATE:  May  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Griever.  Director.  Office  of 
Foreign  Investment  Studies,  Department 
of  the  Treasury,  room  5466, 1500 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220,  (202)  622-2240  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  overall  purpose  of  the 
International  Investment  and  Trade  in 
Services  Survey  Act  (22  U.S.C.  3101  et 
seq.  (formerly  the  International 
Investment  Siurey  Act  of  1976)  (the 
Act))  is  to  provide  comprehensive  and 
reliable  information  concerning 
international  investment,  including 
portfoho  Investment,  while  minimizing 
the  reporting  burden  on  respondents. 
The  Act  specifies  that  regular  data 
collection  programs  and  surveys,  as 
specified  in  the  Act  or  as  deemed 
necessary  by  the  Secretary  of  the 
Treasury  pursuant  to  Executive  Order 
(E.O.)  11961.  shall  be  conducted  to 
secure  information  on  international 
capital  flows  and  other  information 
related  to  international  portfolio 
investment,  including  information  that 
may  be  necessary  for  computing  and 
analyzing  the  U.S.  balance  of  payments. 

The  existing  regulations  (31  CFR  part 
129)  implementing  certain  provisions  of 
the  Act  and  E.0. 11961  govern  the 
reporting  of  information  on  the 
quinquennial  surveys  of  foreign 
portfolio  investment  in  U.S.  securities 
and  provide  detailed  instructions  to 


prospective  survey  respondents  on  how 
to  report  and  what  Forms  to  complete 
and  submit  when  responding  to  me 
surveys.  These  regulations  are  being 
revised  to  generalize  the  reporting 
requirements  with  respect  to  portfoho 
investment  surveys  under  the  Act  and 
E.O.  11961.  Notice  of  specific  surveys, 
including  applicable  report  forms  and 
instructions,  will  now  be  separately 
published  in  the  Federal  Register. 

Special-  Analyses 

Because  this  regulation  concerns  a 
foreign  affairs  function  of  the  United 
States,  the  notice,  public  procedure,  and 
delayed  effective  date  provisions  of  5 
U.S.C.  553  do  not  apply.  Similarly,  the 
provisions  of  Executive  Order  12291  do 
not  apply.  Because  no  notice  of 
proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 

List  of  Subjects  in  29  CFR  Part  129 

Investments.  Penalties,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  part  129  of  title  31  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  129— PORTFOUO  INVESTMENT 
SURVEY  REPORTING 

129.1  Purpose. 

129.2  Definitions. 

129.3  Reporting  Requirements. 

129.4  Recordkeeping  Requirements. 

129.5  Confidentiality. 

129.6  PenalUea  Specified  by  Law. 
Authority:  22  U.S.C.  3101  et  seq.;  E.O. 

11961.  42  PR  4321.  3  CFR.  1977  Comp..  p. 
66. 

S  129.1    Purpose. 

The  purpose  of  this  part  is  to  provide 
general  information  on  portfolio 
investment  survey  data  collection 
programs  and  analyses  under  the 
International  Investment  and  Trade  in 
Ser\'ices  Survey  Act  ((formerly  the 
International  Investment  Survey  Act  of 
1976)  (the  "Act")).  The  purpose  of  the 
Act  is  to  provide  for  the  collection  of 
comprehensive  and  reUable  information 
concerning  international  investment, 
including  portfoho  investment.  The  Act 
specifies  that  regular  data  collection 
programs  and  surveys  specified  by  the 
Act  or  deemed  necessary  by  the 
Secretary  of  the  Treasury  shall  be 
conducted  to  secure  information  on 
international  capital  flows  and  other 
information  related  to  international 
portfolio  investment,  including 
information  that  may  be  necessary  for 
computing  and  analyzing  the  United 
States  balance  of  payments. 


I12S.2    DeflnWons. 

For  piuposes  of  the  Act  and  for 
reporting  requirements  under  this  Part: 

(a)  United  States,  when  used  in  a 
geographic  sense,  means  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States.  X 

(b)  Foreign,  when  used  in  a 
geographic  sense,  means  that  which  is 
situated  outside  the  United  States  or 
which  belongs  to  or  is  characteristic  of 
a  country  other  than  the  United  States. 

(c)  Person  means  any  individual, 
branch,  partnership,  associated  group, 
association,  estate,  trust,  corporation,  or 
other  organization  (whether  or  not 
organized  under  the  laws  of  any  State), 
and  any  government  (including  a 
foreign  government,  the  United  States 
Government,  a  State  or  local 
government,  and  any  agency, 
corporation,  financial  institution,  or 
other  entity  or  instrumentality  thereof, 
including  a  government-sponsored 
agency). 

(d)  United  States  person  means  any 
person  resident  in  the  United  States  or 
subject  to  the  jurisdiction  of  the  United 
States. 

(e)  Foreign  person  means  any  person 
resident  outside  the  United  States  or 
subject  to  the  jurisdiction  of  a  country 
other  than  the  United  States. 

(f)  Foreign  parent  means  any  foreign 
person  who  owns  or  controls,  directly  or 
indirectly,  10  percent  or  more  of  the 
voting  securities  of  an  incorporated 
United  States  business  enterprise,  or  an 
equivalent  interest  in  an  unincorporated 
United  States  business  enterprise. 

(g)  Reporter  means  a  United  States 
person  required  to  file  a  report. 

(h)  Foreign  official  institution  means 
central  governments  of  foreign  countries 
and  their  possessions,  including 
recognized  central  banks  of  issue. 

1 1 29.3    Reporting  requirements. 

(a)  Notice  of  specific  reporting 

requirements,  including  who  is  required 
to  report,  the  information  to  be  reported, 
the  manner  of  reporting,  and  the  time 
and  place  of  filing  reports,  will  be 
published  by  the  Secretary  of  the 
Treasury  in  the  Federal  Register  prior  to 
the  implementation  of  each  survey  or 
study. 

(b)  Written  responses  are  required 
from  all  reporters. 

(c)  Information  required  from 
reporters  shall  be  furnished  under  oath. 

f  1 29.4    Recordkeeping  requirwnent 

Reporters  shall  maintain  all 
information  used  in  preparing  a  report 
under  this  part  for  the  period  specified 
in  the  notice  published  by  the  Secretary 
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of  the  Traasiuy  pursuant  to  section 
129.3,  and  shall  make  this  information 
available  for  review  and  inspection  at 
the  request  of  the  Department  of  the 
Treasury. 

f12S^    ConfMenttalKy. 

(a)  Information  collected  pursuant  to 
the  Act  will  be  kept  in  confidence. 

(b)  Access  to  information  collected 
pursuant  to  the  Act  shall  be  available 
only  to  officials  and  employees 
(including  consultants  and  contractors 
and  their  employees]  designated  by  the 
Secretary  of  me  Treasury  to  perform 
functions  under  the  Act. 

(c)  Nothing  in  this  part  shall  be 
construed  to  require  any  Federal  agency 
to  disclose  information  otherwise 
protected  by  law. 

(d)  No  person  can  compel  the 
submission  or  disclosure  of  reports,  or 
constituent  parts  thereof,  or  copies  of 
such  reports  or  constituents  parts 
thereof,  prepared  pursuant  to  this  part, 
without  the  prior  written  consent  of  the 
person  who  maintained  or  who 
furnished  the  report  and  the  customer  of 
the  person  who  furnished  the  report, 
where  the  information  supplied  is 
identifiable  as  being  derived  from  the 
records  of  the  customer.  As  required  by 
the  Act,  any  published  reports  issued  by 
the  Treasury  based  upon  information 
pursuant  to  this  part  will  only  contain 
data  aggregated  in  such  a  way  that 
neither  the  person  supplying  the 
information  nor  the  investor  can  be 
identified. 

f  129.6    PenaMee  apecifled  by  law. 

Reporters  are  advised  that  the  Act 
provides  the  following  penalties: 

(a)  Civil  Penalties.  Whoever  fails  to 
furnish  any  information  required  under 
the  Act,  whether  required  to  be 
furnished  in  the  form  of  a  report  or 
otherwise,  or  to  comply  with  any  other 
rule,  regulation,  order,  or  instruction 
promulgated  under  the  Act,  shall  be 
subject  to  a  civil  penalty  of  not  less  than 
$2,500  and  not  more  than  $25,000. 

flj)  Criminal  Penalties.  Whoever 
willfully  violates  any  rule,  regulation, 
order,  or  instruction  promulgated  under 
the  Act,  upon  conviction,  shall  be  fined 
not  more  than  $10,000  and,  if  an 
individual,  may  be  imprisoned  for  not 
more  than  one  year,  or  both,  and  any 
officer,  director,  employee,  or  agent  of 
any  corporation  who  knowingly 
participates  in  such  violation,  upon 
conviction,  may  be  punished  by  a  like 
fine,  imprisonment  or  both. 

Dated:  Nflay  21, 1993. 
Alida  H.  MuaaeU. 

Assistant  SecTetaryfor  Economic  Policy. 
(FR  Doc.  93-12556  Filed  5-26-93;  8:45  am) 
HLLMQ  COM  4«1*-S-M 


LIBRARY  OF  CONGRESS 

36  CFR  Part  704 

National  Rim  Praaarvation  Board; 
Rnal  Amandad  Critaria  for  tha 
Selection  of  RIma  and  Procadurea  for 
Public  Partlcl|)Mlon  In  tha  Selection  of 
RIma  for  tha  National  Rtm  Registry 

AGENCY:  National  Film  Preservation 
Board,  Library  of  Congress. 
ACTION:  Final  regulations. 

SUMMARY:  The  Librarian  of  Congress, 
pursuant  to  section  203  of  The  National 
Film  Preservation  Act  of  1992, 
publishes  the  following  final  regulations 
to  establish  criteria  under  which  films 
may  be  included  in  the  National  Film 
Registry,  except  that  no  film  shall  be 
eligible  for  inclusion  in  the  Registry 
until  10  years  after  such  film's  first 
publication:  and  establish  procedures 
under  which  the  general  pubUc  may 
make  recommendations  to  the  Board 
regarding  the  inclusion  of  films  in  the 
National  Film  Registry. 
EFFECTIVE  DATE:  July  12. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Eric  Schwartz,  Counsel,  the  National 
Film  Preservation  Board,  Library  of 
Congress,  Washington.  DC  20540. 
Telephone:  (202)  707-6350. 
SUPPLEMENTARY  INFORMATION:  In  1990. 

the  Librarian  of  Congress  issued  final 
regulations  estabUshing  criteria  for  the 
selection  of  films  and  procedures  for 
public  participation  in  the  selection  of 
films  for  the  National  Film  Registry  in 
accordance  with  section  3  of  PubUc  Law 
100-446,  the  National  Film  Preservation 
Act  of  1988.  2  U.S.C  178b.  That  Act 
expired  on  September  27, 1991.  On  June 
26, 1992,  President  Bush  signed  into 
law  the  National  Film  Preservation  Act 
of  1992,  reauthorizing  the  National  Film 
Preservation  Act  for  an  additional  four 
years,  the  legislation  (section  203(b),  2 
U.S.C.  179a),  requires  the  Librarian  of 
Congress,  in  consultation  with  a  newly 
formed  National  Film  Preservation 
Board,  to  continue  selecting  up  to 
twenty-five  films  a  year  for  inclusion  in 
the  National  Film  Registry  established 
by  the  1988  Act.  However,  the  1992  Act 
made  some  changes  firom  the  1988  Act 
in  the  criteria  used  to  select  films  for  the 
Registry.  Under  the  1992  Act,  films  will 
continue  to  be  selected  on  the  basis  of 
their  historical,  cultural  and  aesthetic 
significance  and  they  must  be  at  least  10 
years  old.  However,  films  no  longer 
have  to  be  feature-length  nor  are  they 
required  to  have  had  a  theatrical  release 
in  order  to  be  included  . 

The  Librarian  proposes  these  broad 
criteria  for  the  selection  of  films  in  order 
to  allow  as  many  films  as  possible  to  be 


eligible  for  inclusion  in  the  National 
Film  Registry.  The  procedures  for  public 
participation  are  intended  to  allow  the 
public  the  greatest  flexibiUty  in 
nominating  films  for  inclusion.  This  is 
in  keeping  Mrith  the  two  very  broad 
goals  of  the  Librarian  in  administering 
the  National  Film  Preservation  Act:  (1) 
To  promote  film  as  an  art  form  and  (2) 
to  generate  public  interest  in  the 
preservation  of  motion  pictures. 

On  December  8, 1992  (57  FR  57979) 
the  Librarian  of  Congress  published  a 
notice  of  proposed  amended  criteria  for 
the  selection  of  films  in  the  National 
Film  Registry,  and  procedures  for 
allowing  the  general  public  to  make 
recommendations  to  the  Librarian  for 
the  selection  of  films.  The  proposed 
new  criteria  and  procedures  reflect 
changes  made  in  the  law  in  1992  from 
the  previous  1988  Act,  and  incorporate 
recommendations  made  by  the  National 
Film  Preservation  Board  at  its  meeting 
in  September  1992.  Since  no  public 
comments  were  received  on  the 
proposed  new  criteria  or  procedure,  the 
Librarian  has  adopted  as  final  the 
proposals  printed  in  the  Federal 
Register  in  November. 

List  of  Sobjects  in  36  CFR  Part  704 

Libraries.  Motion  pictures. 

In  consideration  of  the  foregoing.  36 
CFR  part  704  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  704 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  102-407. 106  Stat.  267 
(2  U.S.C  179). 

Subpart  A — RIma  Selected  For 
Inclusion  In  Tha  National  Rim  Registry 

2.  Section  704.10  is  revised  to  read  as 
follows: 

1704.10    CrHerta  for  the  seleetion  of  films 
for  Inclusion  In  the  Natlortal  Rim  Registry. 

(a)  All  of  the  films  nominated  for 
inclusion  in  the  National  Film  Registry 
should  reflect  the  mission  of  the 
National  Film  Registry  in  the  Library  of 
Congress,  found  in  section  202  of  the 
National  Film  Preservation  Act  of  1992 
(Pub.  L.  102-307).  of  "maintaining  and 
preserving  films  that  are  culturally, 
historically  or  aesthetically  significant." 

(b)  In  accordance  with  tne  intent  of 
Congress,  all  of  the  guidelines  for  the 
selection  of  films  in  the  National  Film 
Registry  are  intended  to  be  read  broadly, 
so  that  as  many  films  as  possible  will  be 
eligible  for  inclusion  in  the  National 
Film  Registry. 

(c)  For  the  purposes  of  film  selection, 
the  term  "film"  means  a  "motion 

f)icturo"  as  defined  in  the  U.S.  copyright 
aw,  except,  that  the  term  "film"  does 
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not  include  any  work  not  originally 
fixed  on  film  stock,  such  as  a  work  fixed 
on  videotape  or  laser  disks.  "Motion 

{)ictures"  are  defined  in  the  copyright 
aw  as:  "audiovisual  works  consisting  of 
a  series  of  related  images  which,  when 
shown  in  succession,  impart  an 
impression  of  motion,  together  with 
accompanying  sounds,  if  any."  17 
U.S.C.  101. 

(d)  Films  should  not  be  considered  for 
inclusion  in  the  National  Film  Registry 
if  no  element  or  copy  of  the  film  exists. 
While  the  Librarian  intends  to  promote 
the  goals  of  film  preservation  and 
restoration  provided  for  in  the  Act,  no 
film  will  be  denied  inclusion  in  the 
National  Film  Registry  because  that  film 
has  already  been  preserved  or  restored. 

(e)  No  film  is  eligible  for  inclusion  in 
the  National  Film  Registry  until  10  years 
after  such  film's  first  publication. 
"Publication"  is  defined  in  the 
copyright  act  as:  "the  distribution  of 
copies  or  phonorecords  of  a  work  to  the 
public  by  sale  or  other  transfer  of 
ownership,  or  by  rental,  lease,  or 
lending.  The  offering  to  distribute 
copies  or  phonorecords  to  a  group  of 
persons  for  purposes  of  further 
distribution,  public  performance,  or 
public  display,  constitutes  publication. 
A  pubUc  performance  or  display  of  a 
work  does  not  of  itself  constitute 
pubhcation."  17  U.S.C.  101. 

3.  Section  704.11  is  revised  to  read  as 
follows: 

f  704.1 1    Procedures  for  the  public  to 
recommend  film*  for  Inclusion  in  ttte 
National  Film  Registry. 

(a)  The  public  shall  be  informed  of  all 
open  meetings  of  the  National  Film 
Preservation  Board. 

(b)  A  mailing  address  within  the 
Library  of  Congress  will  be  maintained 
to  allow  the  public  to  make  nominations 
of  films  to  the  Librarian  and  the 
National  Fihn  Preservation  Board.  All 
nominations  should  include  the  film 
title,  and  any  other  relevant  information 
necessary  to  prevent  confusion  with 
similarly  named  titles. 

(c)  Materials  will  be  available  to 
congressional  offices  and  members  of 
the  Board  to  make  information  available 
to  the  public  regarding  nominations  of 
films.  Materials  will  also  be  made 
available  for  distribution  to  libraries, 
movie  theaters,  and  through  the  guilds 
and  societies  representing  directors, 
producers,  screenwriters,  actors, 
cinematographers,  fihn  critics,  film 
preservation  organizations  and 
representatives  of  academic  institutions 
with  film  study  programs,  in  order  to 
encourage  broad  participation  from  the 
general  public.  Nominations  received  by 
the  Librarian,  will  be  forwarded  to  the 


Board  to  assist  in  the  film  selection 
process. 

(d)  All  nominations  for  inclusion  of 
films  in  the  National  Film  Registry  must 
be  submitted  in  writing  to  the  Librarian 
of  Congress  no  later  than  March  30th  of 
each  year.  All  nominations  should  be 
mailed  to:  National  Film  Registry, 
Library  of  Congress,  Washington,  DC 
20540. 

Dated:  May  14, 1993. 
James  H.  Billington. 
The  Librarian  of  Congress. 
(PR  Doc.  93-12554  Filed  5-26-93;  8:45  am] 
BUJNQ  COOe  1410-1S-M 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  514 
[t>ocket  No.  93-03] 

Rilng  of  Tarifft  and  Service  Contracts; 
Implementation  of  Section  502  of 
Public  Law  102-582 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  Rule. 


SUMMARY:  The  Federal  Maritime 
Commission  ("Commission"  or  "FMC") 
is  amending  its  regulations  governing 
the  filing  of  tariffs  and  service  contracts 
in  order  to  implement  section  502  of 
Pubhc  Law  102-582,  which  requires 
certain  tariff  data  to  be  electronically 
filed  into  the  Commission's  Automated 
Tariff  Filing  and  hiformation  System 
and  requires  this  data  to  be  made 
available  without  restriction  to  the 
public.  The  User-Agreement  approach 
of  the  proposed  rule  is  abandoned,  but 
individuals  making  data  available  to 
secondary  users  still  will  be  respondble 
for  charging  and  collecting  the  indirect 
user  charge  of  46  cents  a  minute  from 
all  such  users.  Private-sector  firms' 
systems  to  charge  and  collect  the 
indirect  access  fees  from  pubhc  users 
must  be  approved  by  the  FMC  before 
these  firms  may  purchase  database 
tapes,  in  order  to  implement  the  new 
law's  requirement  that  the  Commission 
collect  a  per-rainute  fee  for  secondary 
(remote)  computer  access  to  the  tariff 
data.  ATFI  full  database  tapes  will  not 
be  made  available  for  purchase  imtil 
this  rule  becomes  effective. 
DATES:  Effective  Date:  Section 
514.21(m)(2)(i)  of  the  final  rule  is  made 
effective  upon  pubhcation  in  the 
Federal  Register  in  order  that  firms,  if 
thev  desire,  may  inunediately  develop 
and  submit  for  approval  their  charging 
systems  so  that  they  may  begin 
obtaining  database  tapes  by  the  time  all 
tariffs  have  been  filea  in  the  first 
implementation  window,  i.e.,  by  Jime  4. 


1993.  Otherwise,  the  effiective  date  of 
the  final  rule  is  June  28, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Robert  Ewers,  Deputy  Managing 
Director,  Office  of  the  Managing 
Director,  Federal  Maritime  Conunission, 
800  North  Capitol  SUwt.  NW., 
Washington,  DC  20573-0001. 
8UP«»LEMeNTARY  Mf^ORMATION:  On 
November  2, 1992,  the  President  signed 
the  "High  Seas  Driftnet  Fisheries 
Enforcement  Act,"  PubUc  Law  102-582. 
Section  502  of  this  Act  ("Section  502"), 
46  U.S.C.  app.  1707a.  relates  to  the 
Federal  Maritime  Commission's 
"Automated  Tariff  Filing  and 
Information  System"  ("ATFI").  In  order 
to  implement  section  502,  a  notice  of 
proposed  rulemaking  to  amend  46  CFR 
part  514,  was  pubhshed  in  the  Federal 
Register  on  February  8. 1993  (58  FR 
7501).  See  also  Docket  No.  90-23, 
Tariffs  and  Service  Contracts,  interim 
rules  of  August  12. 1992  (57  FR  36248) 
and  January  4. 1993  (58  FR  25).  Public 
comments  on  the  proposed  rule  were 
submitted  in  March  1993. 


Comments 


Comments  on  the  proposed  rule  were 
filed  by: 

A.  Conferences 

Inter-American  Discussion  Agreement 
("lADA"),  FMC  Agreement  No.  203- 
011369.  representing:  FMC  Agreement 
No.  202-009648A.  Inter-American 
Freight  Conference;  FMC  Agreement  No. 
202-009968,  Brazil/Puerto  Rico  and 
U.S.  Virgin  Islands  (conference);  FMC 
Agreement  No.  202-010122.  River  Plate/ 
Puerto  Rico  and  U.S.  Virgin  Islands 
(conference);  and  FMC  Agreement  No. 
202-006400,  Inter- American  Freight 
Conference— Pacific  Coast  Area.  (Also 
included  in  the  "Joint  Conferences."] 

"Joint  Conferences,"  which  include: 
Asia  North  America  Eastbound  Rate 
Agreement;  Central  America  Discussion 
Agreement;  Central  America  Liner 
Association;  the  "89O0"  Lines  Rate 
Agreement;  Hispaniola  Discussion 
Agreement;  Inter-American  Freight 
Conference  Area  River  Plate/Puerto  Rico 
and  U.S.  Virgin  Islands;  Inter-America 
Discussion  Agreement;  Inter-American 
Freight  Conference;  Inter-American 
Freight  Conference/Pacific  Coast  Area 
Conference;  Inter-American  Freight 
Conference/Puerto  Rico  and  U.S.  Virgin 
Islands;  the  Israel  Trade  Conference; 
Jamaica  Discussion  Agreement; 
Mediterranean  North  Pacific  Coast 
Freight  Conference;  PANAM  Discussion 
Agreement;  Puerto  Rico/Caribbean 
Discussion  Agreement;  South  Europe/ 
USA  Freight  Conference;  Southeastern 
Caribbean  Discussion  Agreement; 
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United  SUtM  Atlantic  and  Gulf  Ports/ 
Eaftorn  Mediterranean  and  North 
African  Freight  Conlarenoe;  United 
States/Southern  and  Eastern  Africa 
Conference:  U.S.  Atlantic  k  Cul& 
Hispaniola  Steamship  Freight 
Association:  U.S.  Atlantic  k  Gul^ 
Southeastern  Caribbean  Steamship 
Freight  Association:  U.S.  Atlantic  k 
GulFWestem  Mediterranean  Rate 
Agreement:  U.SJPanama  Freight 
Association:  and  Venezuelan  American 
Maritime  Association. 

Trans-Pacific  Freight  Conference  of 
Japan  and  the  Japan  Atlantic  and  Gulf 
Freight  Conference  CTPFQ/JAG"). 

Transpacific  Westbound  Rate 
Agreement  ("TWRA'T. 

B.  Shippers 

The  Nati<mal  Industrial 
Transportation  League  ("The  League")- 

CPorts 

The  Tampa  Port  Authority  ('Tampa")- 

D.  Tariff  Service  Firms 

Dait  Maritime  Service  CTJart"). 

Intematicmal  Trade  Tracking  ("ITT"). 

Pacific  Coast  Tariff  Bureau  ("PCTB"). 

Ri^nhaave  Information  Services,  Inc. 
and  World  Tariff  Services.  Inc  ("RIS"). 
(Also  included  in  comments  of  QA,  et 
al.| 

T^ansax  Data  ("Transax").  (Also 
included  in  comments  of  DA.  et  al.) 

E.Othen 

HeUmuth  M.  (Hal)  Dieterle 
("Dietaria"). 

Infrvmatloo  bdustxy  Association: 
American  Library  Association: 
Association  ci  American  Publiahers; 
Cambridge  Infonnatiaa  Group.  Inc.; 
Commaros  Clearing  Houaa.  Inc.; 
Coograasiaoal  Informatioa  Service,  Inc; 
Dialog  Informatiaa  Sarvioaa,  Inc.;  Th« 
Dun  k  ftadstreet  Corporation: 
Electronic  Frontiar  Foundation:  Federal 
Filings  faKxspMBtad:  Mead  Data  Central: 
National  Standarda  Aaaodation: 
Newspaper  Assodatian  of  America: 
0MB  Watch;  Re«i  PubUahing  (USA). 
Inc:  Ritnhaave  InJbmation  Swvioea. 
Inc;  Timmx  Data;  Unison  Inatltute:  and 
Waal  Publiahing  Compoiy  ("UA.  at 
aL"). 

Tranaax  and  DA.  al  aL.  ask  tba 
rnmmisaion  to  •Vrltbdww^  Ha  propoaad 
rule:  the  other  oonansDlars  suggaat 
daiificatioaa  and/or  modificationa  to 
addraaa  tbair  concama. 


No  sabatantial  oommant  waa  received 
on  the  pfopeeed  rule's  rhangas  to 
§  514.l2(aMl).  which  MBovas  the 
refwaooe  to  the  rauMto  ratoieval 
restriction,  and  f  S14.20<cX2).  which 


removes  the  arUtrary  restricticm  (e.g.,  30 
minutes),  itself.  Accordingly,  these 
changaa  are  made  finaL 

The  major  areas  of  the  proposed  rule 
that  were  addressed  In  the  comments 
were  fees  and  enforcement,  including 
the  proposed  User  Agreement  ("User 
Agreement"),  as  more  fully  described 
hereinafter.  The  legislative  history  of 
PubUc  Law  102-582  (H.R.  2152)  is 
partially  set  forth  in  U.S.  Code 
Congressional  k  Administrative  News. 
("U.S.  Cong.  News")  Vol.  No.  IIB, 
January  1093,  pp.  4090-4112.  See  also 
the  reports  on  H.R.  2056  [H.R.  Rep.  No. 
284,  ParU  1  and  2, 102d  Cong.,  2d  Sess. 
(1901))  and  S.  2702  |S.  Rep.  No.  346, 
102d  Cong.,  2d  Sess.  (1992)],  neither  of 
which  is  referred  to  in  U.S.  Cong.  News 
as  legislative  history  for  P.L.  102-582, 
but  both  of  which  are  dted  by  the 
commenters  and  herein. 

Subsections  (d)  and  (e)  of  section  502 
provide  as  folloMrs. 

(d)  Feet.— 

(1)  Amount  of  Fee.— The  Commission  shall 
clMige.  beginning  July  t  of  tlia  ttaol  year 
1992  and  In  fiscal  yean  1993. 1994,  and 
1995— 

(A)  a  fse  of  46  cents  for  each  minute  of 
remote  computer  access  by  any  individual  of 
the  iniocmation  available  elecUtmically 
under  this  section;  snd 

(B)(i)  far  eiectnmic  copies  of  the 
Automsted  Tvlff  Piliaa  and  Infermatlon 
System  database  (in  buu).  or  sny  portion  of 
the  database,  a  be  rsilecdna  the  coat  of 
providing  those  copies,  indudbxg  the  cost  of 
duplication,  distributitm,  and  user-dedicated 
equipment;  and 

(ii)  far  a  person  operating  or  maintaining 
informatioa  in  a  database  that  has  multiple 
tariff  or  servioa  contract  Infcnnation. 
obtained  dirscthr  or  indiiectly  from  the 
rommission.sfae<rf  46  cents  far  each 
Biaule  that  dat^ase  is  subsequently 
accessed  by  oompatar  by  any  IndividuaL 

(2)  B]len^>tion  far  Federal  Agendas.- A 
Federal  agaocy  is  exempt  from  paying  a  tee 
under  tiiis  subsection. 

(e)  Enfarcemeat— The  Commission  shall 
use  systems  ooolrols  or  other  sppropiiate 
methods  to  anfaree  subsectioa  (d). 

Except  for  the  secondary-acoeaa  user 
charge,  the  fse  for  each  mintite  the 
databaaa  ia  subsequently  accessed  under 
subaectian  (dKlNBXU).  section  502 
provides  substantially  the  same  user 
chaigaa  aa  46  CFR  S14.21(g)  and 
514.21(f).  To  implement  aection  502. 
therefore,  we  are  changing  the  50  centa 
per  minute  of  conned  tiine  in 
S  514.21(g)  to  46  cents  for  eadi  minute 
of  remola  conpoter  access  directly  to 
the  ATFI  database  by  any  faidividual  aa 
provided  in  subsection  (dXlXA)  of 
section  502. 

There  appears  to  be  no  need  to  dianga 
the  par^apa  charge  in  f  514.21(f)  for  the 
purchaaa  of  databiMe  tapea  under 
fttbaedlon  (dKl)(BXi)  of  section  502. 


since  it  is  based  on  the  marginal  cost  of 
distribution,  as  stated  in  the 
Supplementary  Information  to  the 
proposed  rule.  Language  similar  to  that 
in  subsection  (d)(l)(B}(i)  of  section  502. 
i.e.,  a  fee  reflecting  the  cost  of  providing 
those  copies,  induding  the  cost  of 
duplication,  distribution,  and  user- 
dedicated  equipment,  is  added  to 
§  514.21(j)  for  clarification.  The 
Commission  plans  to  make  available  the 
full  ATFI  database  tapes,  rather  than 
attempt  to  break  the  database  do%vn  into 
discrete  portions  (e.g.,  foreign, 
domestic)  for  sale  to  the  public.  Periodic 
updates  of  fust  those  portions  of  the 
entire  database  which  are  being  revised 
still  are  being  planned  for  distribution. 

The  Commission  intends  to  use 
system  controls,  as  mentioned  in 
subsedion  (e)  of  section  502,  to  enforce 
the  collection  of  user  fees  for  all  items 
or  services  Usted  in  S  514.21.  to  the 
extent  possible.  Secondary  or 
subsequent  access  of  ATFI  data  on  other 
systems  by  other  individuals,  however, 
can  neither  be  monitored  readily  nor 
reported  electronically  by  ATFI. 
Accordingly,  the  Commission  had 
indicated  that  vendors  of  such  tariff  data 
to  secondary  users  could  monitor  such 
usage  and  the  proposed  rule  contained 
a  User  Agreement  whereby  the  vendor 
would  be  held  accoimtable  for  the  user 
charges  for  the  tariff  data  it  was 
allowing  others  to  access.  The 
Commission  requested  spedfic 
conunent  on  methods  of  monitoring 
usage,  induding  an  honor  system, 
whereby  users  would,  for  example,  keep 
track  of  their  own  time  and  send  in  their 
monthly  user  fees  to  the  Commiaaion. 

Extensive  comments  were  received, 
beginning  with  questions  and  argiunents 
concerning  the  interpretation  of  section 
502.  aa  more  fully  deecribed  in  the 
.  following  analysU: 

A.  CSoverage  of  Section  502 

1.  Types  of  Usars  Covered 

With  regard  to  the  type  of  person,  for 
whose  computer  access  a  uaer  fse  <^46 
cents  a  minute  must  be  colleded, 
section  502  statea  that  it  is  "any 
individual."  both  undw  subsedion 
(dXlXA)  for  dired  accaaa.  and  alao 
under  subeedlon  (dXlXBXii)  far 
subeeouent  accaaa.  For  secondary  usage 
in  the  latter  caae.  howrever,  subsedion 
(dXlXBXii)  provides  that  the 
Commisalan  shall  charge  the  "person 
operating  or  maintaining  information  in 
a  databaaa  that  has  multiple  tariff  or 
service  centred  information,  obtained 
directly  or  indirectly  from  the 
Commiasian.'*  On  thia  subfad.  the 
comments  did  not  always  make  a 
distlnctimi  between  the  ultimate 
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accessor  and  the  middle  person  making 

the  data  available. 
Dart  aiguas  that  the  proposed  rule's 

fee  [Moviakms  are  beyond  the 
Commission's  authoritv  and  that  the  fee 
should  not  apply  to  value-added 
services  or  to  anyone  who  does  not 
database.  lAOA  believes  that,  if  the 
lAOA  member  conferences  access  the 
ATFI  system  under  retrieval  IDs.  for  the 
purposes  of  seeking  information  about 
competitive  tari^.  then  and  only  then, 
would  the  User  Fees  become  applicable. 
lADA  wants  a  clear,  concise  statement 
to  the  effect  that  filers  accessing  the 
system  under  their  filer  ID.  as  opposed 
to  access  under  a  retrieval  ID.  will  not 
be  sul^ect  to  iiser  fees. 

The  Joint  Conferences  believe  that  the 
proposed  rule  regarding  secondary 
access  may  result  in  the  imposition  of 
user  fees  on  persons  that  Congress  did 
cot  intend  to  cover,  i.e..  carriers  and 
conferences  maintaining  a  database  for 
their  own  proprietary  um  as 
transportation  providers.  Even  if 
applicable  to  carriers  and  conferences, 
however,  the  Joint  Conferences  and 
TWRA  maintain  that  the  user  fise  should 
not  be  applied  to  a  review  of  a  carrier 
or  conference's  own  data.  For  example, 
a  ccMifaTence  secretariat  would  have  to 
charae  each  member  line  accessing  the 
tariff  database  a  user  fee,  despite  the  feet 
that  the  members  adopt  the  rates  as  their 
own.  Thus,  the  Joint  ConfemK»s  argue 
that  the  proposed  regulations  should  not 
apply  the  user  fee  to  tape  purchasers 
accessing  the  tapes  for  their  own 
proprietary  use,  nor  should  they  require 
conferences,  their  member  lines, 
carriers,  or  agents  of  tariff  filers,  to  pay 
user  fees  when  accessing  the  tapes  for 
their  own  use.*  Many  commenters  asked 
for  further  guidance  as  to  the 
application  of  the  user  fee  to  interna! 
access  within  the  primary  user's  firm. 

The  Commission  believes  that  section 
502  and  its  legislative  history  are  dear 
as  to  the  ultimate  accessor  intended  to 
be  covered  by  the  user  fee  requirements. 
Subsection  (d)(1)(A)  of  section  502 
provides  for  "a  fee  of  46  cents  for  eadi 
minute  of  remote  computer  access  by 
any  individual  of  the  information 
available  electronically  under  this 
section**  (emphasis  supplied).  The 
"information  available  electronically"  is 
anjihlng  in  the  official  ATFI  database 
under  subsection  (b)(2)  of  section  502. 
Thus,  anyone  who  accesses  the  ATFI 


database  by  remote  computer  fat  the 
purpose  of  viewing  the  data  already  in 
the  database  has  to  pay  tha  direct  fsa.' 
Where  any  information  from  the  ATFI 
database  is  maintained  in  a  dat^tase 
other  than  ATFTs  official  diabase, 
subsectioa  (d)(l)(BXii)  of  section  502 
provides  for  a  secondary  (indirect) 
access  user  fee  of  46  cents  for  each 
minute  that  datable  is  subsequently 
accessed  by  computer  by  any 
individual.  Therefore,  the  indirect  fise  is 
for  ATFI  derived  data  that  anyone  views 
by  computer. 

As  suggested  by  LADA,  filers  using  a 
filer  JD,  which  would  allow  them 
"write**  privileges  to  make  changes  in 
the  data  in  the  database,  are  not  subject 
to  a  user  fee  when  directly  accessing 
their  own  tarift  in  the  ATFI  database  to 
change  them.*  All  other  types  of  public- 
access  users  are  sub)ect  to  the  user  fee. 
When  filing  firms  or  employees  diereof 
also  register  as  public  retrievers  for 
access  to  all  tariff  data,  all  such  access 
imder  a  retriever  ("read  only'T  ID  is 
subject  to  the  retrieval  user  fees.  For 
direct  remote  retrieval  access,  eed> 
individual  who  is  permitted  access  must 
have  an  authorized  USERID  and 
password,  for  which  the  individual  or 
the  firm  is  billed.  For  secondary  access. 
see  also  section  C  of  this  Supplementary 
Information.*  Thus,  neither  the  current 
ATFI  rule  at  part  514  nor  section  502 
makes  any  distinction  based  on  whether 
an  indirect  user,  for  whom  a  46-cents- 
a-minute  fee  must  be  charged,  is  a  tariff 
service  firm,  carrier,  or  conference,  but 
there  is  a  difference  between  a  filer  and 
retriever  at  the  time  of  direct  access  to 
the  official  ATFI  database. 


iDocUt 


'  Dm  Joint  ConimncM  point  out  tlut.  (a  I 
M-IS.  tho  CommiMiOB  bald  that  a  confcNO 
could  not  chaig*  ito  mambat  Unas  a  !••  to  cMw  tha 
coil  of  BUng  todapaadam  actioo  rataa  lor  Ihoaa 
n>a«ibaf«,  aad  aryua  that  It  would  ba  iraoic.  tfliM 
FMC  MOW  wara  to  laquira  a  conCaraoca  to  chwya  tha 
■ama  mambar  Una  (or  accaa*  to  review  tha 
Indepandant  action  rata  Rlad  on  U*  bahaK 


'Tha  )olnt  Confaraocaa  niggest  that  tha 

ragulatton*  aia  tilant  on  how  dlrad-acsaas 

•heuM  ba  coltactad  and  propoaa  a  prooadufa  far 
tfaU  which  i«  basad  on  an  "hooon  tystam."  La. 
annually,  a  registered  usar  would  Bla  a  report  ofiu 
total  minnlaa  of  acca*s  and  tend  thi«  in  with  • 
check.  Tliia  U  not  oacauary.  however,  is  view  of 
ATFT*  nachanita  to  report  fllrert  aiiceai  ui^i  In 
detail  in  tha  (om  of  an  invoice  to  be  mailed 
monthly  to  each  nter. 

'"The  bill  would  not  impoM  ■  charge  tor  filing 
tarifb  with  tha  FMC"  HJl  Rap.  Ka  ZM.  Pwt  S. 
102d  Cong.,  2d  S«u..  17  (1991).  Thli  non- 
impoaltioo  %irould  apply  to  interactive  fillip  t>y 
remote  acceM.  ai  well  as  to  filing  on  computer  tape 
which  is  physically  delivered.  Tha  itoa-tmpotiiion 
would  apply  lo  the  niing  of  amaodaantt.  m  wall 
as  of  complaia.  new  tariffs.  Where  aiar*  «aant  to 
have  their  agMts  aod/or  amployaaa  Mccaes  the 
•yMam  without  Um  ability  to  dMMge  tviir  dato.  «iy 
auch  aocaM  mnet  be  through  a  reiriaver  m.  Soctioa 
M2(dM2)  abo  exempts  Federal  ^anciee  from 
paying  tha  usar  fae. 

*  See  oiso  §$  S14.20(n  and  S14.21(g)  The  tariff 
owner  controls  tha  issuance  of  filar  IDs  for  "write" 
acceM  to  its  tariffs  under  MSU.4  and  Sl4a.  The 
fKt  that  somaooe  may  be  a  ^ier  is  not  a 
distinguiehing  factor  bra  tviff  databaee 
mainlalnad  by  ioiMooe  other  than  the  Commission, 
since  all  torifl  data  aanai  ba  filed  with  the 
Commission  under  subsection  (bXl)  of  aecttoa  902- 


Whila  tha  language  of  section  S02  is 
clear  as  to  tha  ultimata  uaer.  La.,  any 
individual,  tha  st^ute  is  not  as  dear 
with  respect  to  the  diargeable  supplier 
of  daU  for  indirect  itse.  i.e.,  a  person 
operating  or  maintaining  infonnation  in 
a  database  that  has  muhi|^  tariff  or 
service  contract  infonnation,  obtained 
directly  or  indirectly  from  the 
Commission.  LADA  and  TWRA  contend 
that  the  fse  should  be  applicaUa  only  to 
those  who  extract  and  resell  infonnation 
that  aheady  has  been  filed  by  carriers, 
conferences  and  others  who  are 
mandated  to  file,  induding  egents.  The 
Joint  ConferefK:es  argue  that  Congress 
intended  to  limit  application  of  ue  user 
fee  to  those  entities  which  are  in  the 
business  of  maintaining  multiple 
databases  fat  the  purposes  of  reseUing 
the  information  to  tha  public,  and  meant 
to  exclude  carriers  and  conferences 
using  databases  in  their  own  business 
operations  from  application  of  the  user 
fee. 

Any  attempt  to  associate  the  statutory 
language  with  a  particular  type  of 
business  entity,  such  as  a  tariff  service, 
would  be  strained  and  could  lead  to 
absurd  results.  For  example,  the 
proposed  approach  of  the  Joint 
Conferences  emphasizes  multiple 
databases,  while  the  statute  mentions 
database  in  the  singular,  whidi,  as 
noted  by  Transax.  has  multiple  tariff  or 
service  contract  infonnation.  Eveo  if  the 
word  "multiple"  applies  to  "tariff  or 
service  contract,"  as  opposed  to 
"information,"  this  would  not  exclude 
the  dients  of  many  carriers,  or,  if  it  did. 
the  exclusion  would  producs  an  unfeir 
and  unmanageable  dichotomy.  As 
further  provided  in  aection  C  of  this 
Supplementary  Information,  the  person 
whom  the  Commission  must  charge  lor 
secondary  use  under  section  502.  is 
anyone  who  has  an  electronic  database 
of  ATFI  data  obtained  from  purchasing 
and  using  the  ATFI  database  tapes.' 
This  eliminates  tha  collection  of  the 
secondary-use  charge  for  such  non-tariff 
data  as  E-Mail  and  andllary  tables, 
induding  the  locations  database.  See 
also  sections  A.2  and  A.3.  passim. 

Accordingly,  the  language  of 
subsection  (dKl)(B)(ii)  of  section  502  is 
retained  as  $  S14.21(g)(2),  except  that 


'  niM  (action  Impoeee  a  fae  of  SS.4e  par  minute 
on  remote,  electronic  retrieval  of  ATFI  dato.  Tha 
Committee  expects  users  of  this  Informetlaa  to 
include  nuritime  carriart,  ahippars  and  freight 
torwardefa."  S.  Rap.  Na  348. 102d  Cong..  Xd  Seat.. 
« (1992).  BaMd  on  tha  ravMuae  from  the  na*  faea 
for  lemeto  accaas  protected  t^  tha  Congrsadooa) 
Budget  Offlca  of  $73tMOJ00O  to  SSIoaoSMO  for 
fiscal  y«M  less.  1»S4  aod  I9SS.  Coi«r«as  did  Ml 
in  tend  to  craato  many  namptiaas  (other  IhM  far 
filar*  and  Covammant  Agencies).  Sea  KR.  Rep.  No. 
2S4.  Pari  X.  lOSd  Cong..  2d  Seet..  S4  (1991).  and  S. 
Rep.  Na  34S.  102d  Co^.  2d  Seas..  S  (1992) 
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the  preface.  "Through  September  30. 
1905,"  is  added  to  this  and  other 
poragraptu,  because  subeection  (h)  of 
section  502  provides  that  "No  fae  may 
be  collected  under  this  section  after 
fiscal  year  1085."  Hovvever,  the  direct- 
access  fse  of  46  cents  a  minute  under 
$  514.21(g)(1)  would  not  be  terminated 
automatically,  since  it  is  intended  to 
recover  the  oirect  costs  to  the 
Government  of  making  the  information 
available.  This  direct  fee  could  changf , 
however,  if  it  is  found  to  be  too  high  or 
low. 

Additionally,  as  requested  by  lADA. 
new  S  514.21(l)(2)(i)  provides  that 
Subject  to  secondary  use  restrictions 
and  User  fees  under  paragraph  (m)(2)  of 
this  section  [for  purchase  and  use  of 
database  tapes]  *  *  *  Filers  may. 
without  the  necessity  of  paying  a  user 
he  under  this  section,  access  only  those 
tarifEi  or  parts  of  tariffs  for  which  they 
have  an  authorized  filer  USERID  and 
password.  Section  514.21(1)  will 
continue  to  provide  exemptions  from 
paying  a  user  fee  for  government 
agencies  (for  direct  access  only  under 
subsection  (d)(2))  and  for  marine 
terminal  tari^  data  (for  indirect  access 
only),  which  is  not  covered  by  section 
502. 

2.  Types  of  Data  Covered 

Under  Section  502.  the  data,  the 
remote  computer  access  of  which  is 
subject  to  the  46-cents-a-minute  user 
charge,  is: 

(a)  "the  information  available 
electronically  under  this  Mction" 
(SubMction  (d)(lXA)],  which  is: 

(b)  that  information  which  the  Commission 
"sliall  make  available  electronically . . . 
through  appropriate  access  from  remote 
terminali"  [Subsection  (bK2)  introductory 
text],  i.e.,  "remote  computer  access" 
(Subsection  (d)(1)(A)]  and  is: 

(c)  "all  tari^,  and  all  essential  terms  of 
service  contracts,  required  to  be 
(electronically)  filed  by  (each)  common 
carrier  or  confiarence  under  the  Shipping  Act 
of  1984  (46  app.  U.S.C  1701  et  seq).  the 
Shipping  Act,  1916  (46  app.  U.S.C  801  et 
seq.),  and  the  Intercoastal  Shipping  Act.  1933 
(46  App.  U.S.C  843  et  seq.)"  (Subsection 
(bXDl.  and  U: 

(d)  "all  tariff  information,  and  all  essential 
terms  of  service  contracts,  filed  in  the 
Commission's  Automated  Tariff  Filing  and 
Information  System  database:  and  *  *  *  all 
tariff  information  in  the  System  enhanced 
electronically  by  the  Commission  at  any 
time"  (Subsection  (b)(2)]. 

For  the  secondary  user  fee  of  46  cents 
a  minute  under  subsection  (d)(l)(B)(ii), 
the  data  is  multiple  tariff  or  service 
contract  information  obtained  directly 
or  indirectly  from  the  Commission.  The 
fee  for  indirect  access  is  for  computer 
access,  and  the  only  tariff  and  service 


contract  information  which  the 
Commission  will  have  will  be  in  the 
electronic  database. 

Tariff  information  in  the  ATFI 
database  will  be  available  for  the 
appropriate  fee,  whether  or  not 
enhanced  by  the  Commission,  as 
provided  by  subsection  (b)(2)(B)  of 
Section  502.  If  data  other  than  that 
covered  by  $  514.21  is  in  the  ATFI 
system,  access  to  it  would  be  governed 
by  Freedom-of-Information-Act 
requirements.' 

Because  ancillary  tables  made 
available  under  $  514.21(k). 
"Miscellaneous  Tapes,"  such  as  the 
Locations  Database,  are  not  tariff 
information  nor  essential  terms  of 
service  contracts,  the  user  fee  would  not 
apply.  As  requested  by  TWRA  and 
PCTB,  this  corrects  the  reference  in  the 
proposed  rule's  User  Agreement.  Such 
tables  are  ^eated  before  tariff 
information  is  filed. 

lADA  indicate  that  they  may  access 
the  ATFI  system  on  line  to  provide 
competitive  information  to  their 
members  and  request  clarification  of  to 
what  extent,  if  any,  extracts  or  reports 
so  obtained  will  be  subject  to  a  user 
charge  if  they  are  sent  to  Conference 
members  by  electronic  mail,  or  are 
placed  in  proprietary  conference 
electronic  administrative  systems.  lADA 
argue  that  this  dissemination  is  not 
reselling.  RIS  and  Transax  agree,  but 
characterize  the  questionable  data  as  E- 
mail  (e.g..  containing  notice  of 
rejections).  Transax  asks  about  sending 
E-mail  of  a  prompt  screen.  Other 
distinctions  were  pointed  out,  such  as 
the  differences  between  "computer"  and 
"electronic"  pieterle).' 

TPFQ/JAG.  TWRA  and  PCTB  request 
that  the  proposed  rule  be  modified  to 
clearly  provide  that  the  secondary  use 
fee  does  not  apply  to  the  subsequent  use 
of  "writings,"  i.e.,  all  printed  ATFI  data, 
not  just  data  obtained  from  the  Print 
Screen  function.  TPFCJ/JAG  recognize 
that  the  computer  time  to  generate  print- 
outs from  ATFI  database  tapes  would  be 
chargeable  at  the  standard  46  cents  per 
minute. 

ITT  asks  for  clarification  of  the  user- 
fee  consequences  when  a  primary  user 


*H.R.  R«p.  No.  284.  Put  2, 102d  Cong..  2d  Sm*., 
29  (1991)  provides:  "Tha  Committee  doet  not 
intend  for  the  FMC  to  constantly  add  enhancements 
to  the  System  similar  to  those  provided  by  ■  private 
provider  of  Informetion  services.  The  FMC  would 
not  be  required  to  provide  access  lo  proprietary  or 
Investigative  information  that  may  be  In  the 
system." 

^As  Oieterle  suggesU.  the  tenn  "computer." 
rather  than  the  tenn  "electronic,"  Is  used 
throughout  this  Supplementary  Infonnation  and 
rule  where  appropriate  (under  section  S02.  etc.), 
since  the  term  "electronic"  can  mean  so  many 
diCTerenl  things. 


uses  a  database  to  prepare  a  paper 
response  to  a  rate  inquiry,  Transax 
indicates  that  when  its  service  is  being 
used  by  its  clients,  it  cannot  tell  what 
specific  use  is  being  made  by  the  client, 
e.g^  print-screen  or  down-load. 

The  Commission  interprets  section 
502  as  prescribing  a  user  fee  for 
computer  access  of  electronic  data, 
either  directly  from  the  ATFI  database, 
or  indirectly,  from  a  secondary  database 
which  contains  any  part  of  the 
electronic  data  &t)m  the  Commission's 
database.  Once  reduced  to  paper,  the 
data  in  printed  form  is  not  subject  to  a 
user  fee,  even  if  electronically  converted 
back  to  electronic  form  by  the  user. ' 
This,  however,  does  not  exempt  from 
the  user-fee  requirement  computer 
access  to  the  data  which  remains  in  the 
electronic  database,  even  if  identical  to 
that  which  is  printed. 

3.  When  a  User  Fee  Applies 

The  Joint  Conferences  and  RIS  request 
that  the  Commission  specifically  define 
when  an  access  fee  starts  or  stops,  RIS 
and  several  other  commenters  urge  that 
the  per-minute  fee  should  begin  when 
database  matter  itself  is  viewed,  not  for 
such  things  as  log-in  screens  or 
electronic  bulletin  boards/mail.  etc.  The 
per-minute  user  fee  for  direct  access 
retrieval  to  ATFI  does  not  begin  until 
after  login,  i.e..  when  the  Tariff  Retrieval 
option  is  selected  from  the  ATFI  Logo 
Menu,  which  takes  the  user  to  the  Main 
Menu,  where  various  items,  e.g..  Select 
Tariff,  can  be  selected.  Coming  out,  the 
per-minute  user  fee  stops  when  Exit 
Tariff  System  is  selected  from  the  Main 
Menu,  which  takes  the  user  back  to  the 
ATFI  Logo  Menu,  where,  without  a  user 
charge  or  interrupting  disconnection, 
the  user  may  select  Retrieval  Practice. 
Mailbox,  etc.,  or  decide  to  Logout. 

Where  a  user  fee  applies  to  electronic 
or  computer  access.  TPFCJ/JAG  argue 
that  only  a  single  use  should  be  charged, 
even  though  two  or  more  additional 
video  display  terminals  hooked  together 
in  a  network  are  in  simultaneous  use 
viewing  the  interactively-displayed 
infonnation.  For  direct  access  to  ATFI, 
the  user  is  charged  for  each  minute  that 
every  USERID/password,  for  which  the 
user  is  responsible,  provides  remote 
computer  connection  to  tariff  data,  as 
described  above.  If  a  user  wants  two  or 
more  people  to  view  one  screen,  or 


'  This  approach  exempts  from  the  secondary  user 
fee  such  usage  as  that  mentiooed  in  H.R.  Rep.  No. 
284.  Part  2. 102d  Cong..  2d  Sees.,  17-18  (1991): 
"However,  if,  for  example,  an  Individual  is  simply 
including  the  information  copied  from  the  database 
in  a  report  that  maJies  a  recommendation  to  his  or 
her  employer  on  a  decision,  then  no  fee  would  be 
charged.  This  type  of  further  use  of  the  information 
Is  not  of  the  type  that  is  equivalent  to  accewlng  data 
In  the  ATFI  system." 
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wants  several  soreens  to  show  the  same 
data  coming  in  on  a  single  use  of  a 
USERIIVpassword,  that  is  up  to  the  user 
axHl  its  own  technology.  Similarly,  for 
indirect  use.  the  venoor  responsible  for 
collecting  the  user  fee  is  not  required  to 
monitor  how  many  persons  are  looking 
at  one  sczeen,  or  how  many  split  screens 
are  set  up  fOT  view  of  the  exact  same 
data  cofliing  in  over  the  same,  single 
wire.  It  willbe  sufficient  for  the  vendor 
to  set  up  a  system  similar  to  ATFI's. 
where  each  secondary  user  who  wants 
to  access  its  own  selected  data  has  a 
separate  USERID/password.  for  wdiich 
the  per-minute  fee  is  monitored  and 
collected.* 

B.  Amount  and  Collection  of  the  Fees 

The  Joint  Conferences  state  that  the 
statute  does  not  provide  for  imposition 
of  a  fee  on  less  than  a  full  minute  of 
access  and  therefore  they  believe  there 
should  be  no  charge  for  a  fraction  of  a 
minute  of  access  time.  Allegedly, 
imposition  of  the  user  fee  on  sudt  small 
increments  of  time  would  be  an 
administrative  burden  on  both  users  and 
the  Commission,  and  the  costs  of 
administering  the  fee  would  likely 
outweigh  the  revenue  collected  Under 
ATFI's  system  of  monitoring  and  billing 
for  direct  retrieval  access  time,  it  makes 
no  difference  to  the  Commission  or  the 
user,  in  terms  of  administrative  burdens, 
%vhether  or  not  fractions  of  a  minute  are 
diiarged.  For  indirect  usage,  the 
Commission  expects  that  the 
responsible  vendor  would  have  a 
similar  system.  Additionally,  attempting 
to  eliminate  fractions  of  a  minute  could 
increase  the  Commission's  burdens  and 
invite  attempts  by  users  to  stay  under  S9 
seconds  on  every  login  to  avoid  all  user 
fees.  Accordingly,  the  Commission 
rejects  this  proposaL 

ITT  and  The  League  argue  that  no 
add-ons,  including  a  hook-up  charge,  be 
permitted  to  the  46-cents-a-minute  fees. 
TTie  League  urges  the  Commission  to 
use  system  controls  to  ensure  that  the 
secondary  user  may  not  be  charged 
ntore  than  46  cents  per  minute.  Unless 
primary  users  are  prohibited  from 
imp>osing  additional  charges  on 
secondary  users,  the  League  beUeves 
that  shippers  and  other  members  of  the 
public  will  be  unduly  restricted  from 
accessing  the  ATFI  system,  contrary  to 
the  underl3ring  purpose  of  Section  502 
of  Public  Law  102-582. 

The  Commission  does  not  have 
jurisdiction  over  tariff  services,  as  such, 
except  to  the  extent  that  section  502 
requires  the  collection  bom  secondary 
users  of  the  46-cents-a-minute  fee. 


♦  Th«  CoomiMion't  Intantal  um  of  ATFI  U  also 
by  individual  USERID3  and  paaswords. 


Accordingly,  the  final  rule  will  not 
attempt  to  limit  die  cost  to  the  ultimate 
user  to  46  cents  a  minute. 

C.  Collecting  for  Secondary  Usage 

In  the  Supplementary  Information  to 
the  proposed  rule,  the  Commission 
indicated  that  the  User-Agreement 
approadi  required  that  the  data  covered 
be  the  property  of  the  Commission,  and 
invited  the  public  to  comment 
especially  on  section  A.3  (Rights  in 
Data)  of  the  User  Agreement.  In  the  view 
of  various  commenters,  the  proposed 
User  Agreement  and/or  variotu  of  its 
provisions: 

•  Are  not  valid  (TWRA). 

•  Are  too  restrictive  (Dieterle). 

•  Are  imenforceable  n^sud- 

•  Should  not  apply  to  "mirror"  data 
(TWRA). 

•  Involve  a  hi^  level  of  Government 
"entanglement"  (Transax,  HA.  et  al). 

•  Violate  the  copyright  act  (Trsoosax. 
DA,  et  al.). 

•  Violate  the  First  Amendment  to  the 
Constitution,  because  they  prohibit 
the  unauthorized  reproduction  of 
governmental  Information  by  reason 
of  the  Conunission's  alfeged  property 
interest  in  the  expression  of  the  data 
(Transax.  HA,  et  aL). 

•  Violate  the  Fifth  Amendment  to  the 
Constitution  by  "appropriating"  data 
belonging  to  others  (TWRA). 
TPFCJ/JAG  state  that  the  Commission 

has  signiflcant  discretion  in  this  area. 
While  recognizing  that  the  Commission 
is  bound  to  implement  section  502.  the 
Joint  Conferences,  noting  the 
constitutional,  copyright  and 
information  law  issues  raised  by  the 
user  fee,  urge  the  Commission  to 
interpret  the  law  in  a  manner  that 
minimizes  conflicts  with,  and  intrusion 
uiK»,  rights  in  these  areas.  Section  A.3 
of  the  User-Agreement,  which  provides 
that  the  data  will  remain  the  exclusive 
property  of  the  Commission,  is  not 
necessary  to  the  enforcement  scheme 
under  the  statute,  according  to  the  Joint 
Conferences,  TPFCJ/JAG.  TWRA  and 
IIA.etaL 

The  Commission  believes  that  the 
comments  have  merit  and  accordingly 
abandons  the  User-Agreement  approach, 
including  section  A.3.  llie  substance  of 
some  other  provisions  contained  in  the 
proposed  rule's  User- Agreement, 
however,  will  be  retained  as  regulatory 
requirements  in  new  paragraph  (m)  of 
§  514.21.  These  provisions  and  other 
comments  on  the  User  Agreement  are 
addressed  as  follows. 

1.  Use  Provisions  (See  Section  A  of 
Proposed  User  Agreement) 

lADA.  TWRA.  PCTB  and  RIS  ask 
whether  table  information  on  tape,  such 


as  the  locations  database  under 
$  514.21(k).  is  subject  to  the  User 
Agreement  and  secondary  use  charge. 
They  urge  that  it  not  be.  As  we  said 
above,  the  table  information,  other  than 
actual  tariff  data  in  the  full  dat^iase 
tapes,  is  exempt  from  the  secondary  use 
fee. 

To  the  extent  that  the  proposed  User- 
Agreement  approach  may  prohibit 
access/dissemination  by  certain  modes, 
as  opposed  to  merely  requiring  the 
payment  of  a  user  fee.  the  Joint 
Conferences.  HA  and  other  commenters 
request  that  the  Commission  change  the 
appropriate  provisions  to  free  up  access 
to  actual  Government  sponsorea  data. 
Similarly,  Tampa  points  out  that  section 
A.2  of  the  User  A^eement  does  not 
allow  copying  by  interactive  retrievers. 
Tampa  requests  that  marine-terminal- 
operator  tariff  data  be  exempted  from 
this  prohibition,  whidi  would  interfere 
with  the  furnishing  of  hard  copies  of 
terminal  tariffs  to  customers,  free  of 
charge,  or  at  a  nominal  fee. 

Copying  of  ATH  daU  accessed  by 
modem  is  limited  by  the  ATFI  System 
to  Print-Screen  functions  and  also  the 
ATFI  mail  file  transfer  for  fliers,  but, 
once  reduced  to  writing,  the  data  no 
longer  is  subject  to  the  secondary-usage 
fee  of  section  502.  whether  or  not 
reconverted  to  electronic  form.  This 
would  allow,  for  example,  a  marine 
terminal  operator  to  furnish  hard  copies 
of  terminal  tariffs  to  customers. 

The  subscriber  database  tapes,  on  the 
other  hand,  remain  the  most  practical 
vehicle  for  disseminating  ATFI  data  and 
collectine  secondary  use  fees,  as  further 
discussed  below.  Again,  however,  if  any 
data  on  the  magnetic  tapes  is  reduced  to 
writing,  section  502's  secondary  user 
charges  would  not  apply. 

The  User  Agreement  provisions 
require  the  vendor  to  finance  the  fees  of 
defaulting  secondary  users  by  making 
monthly  payments  to  the  Commission 
and  taking  all  risks,  according  to  RIS. 
which  warns  that  this  could  result  in  an 
embargo  of  other  important  services  of 
the  third-party  vendor  if  any  of  its 
retrieval  clients  are  delinquent.  RIS 
counter-proposes  to  have  the  FMC 
collect  the  fees  based  on  reports 
submitted  bv  the  third-party  vendor.  We 
continue  to  believe  that  the  vendor  of 
ATFI  data  to  secondary  users  is  in  the 
best  position,  not  only  to  monitor  usage 
and  collect  the  fees  therefor,  but  also  to 
take  prompt  action  to  collect  past-due 
invoices  and  deny  further  access  to 
customers  who  have  been  delinquent. 
Therefore,  the  final  rule  retains  the 
requirement  that  each  vendor  pay  to  the 
Commission  the  user  fee  for  all 
secondary  usage,  as  well  as  for  iu  own 
usage. 
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.  2.  General  Provisions  (See  Section  B  of 
Proposed  User  Agreement) 

The  Joint  Conferences  srgue  thst  the 
Commission  is  without  the  suthority  to 
enter  into  s  user  sgreement  with  an 
indefinite  term  (section  B.2, 
introductory  text)  because  section  502 
authorizes  the  Commission  to  collect 
user  fees  only  through  the  end  of  fiscal 
year  1995.  Additionally,  the  destruction 
of  data  for  default  under  section  B.2(b) 
of  the  User  Agreement  is  inappropriate, 
according  to  Transax  and  HA,  et  al. 
Whatever  the  merits  of  these  arguments. 
they  are  mooted  with  the  abandonment 
of  the  User- Agreement  approach. 

3.  Charges  and  Collection  (See  Section 
C  of  Proposed  User  Agreement) 

Section  C  of  the  earlier,  proposed 
UsOT  Agreement  provided  for  a  user  fee 
of  46  cents  a  minute  for  any  access  to 
tariff  data  derived  from  ATFI  (Cl), 
Billing  and  Payment  (C3). 
Recordkeeping  (C4)  and  Accounting 
System  (C.5).  As  discussed  previously, 
the  most  appropriate  and  effective  way 
for  the  Commission  to  enforce  collection 
of  the  secondary  access  fee  is  through 
the  primary  user,  i.e..  anyone  who 
obtidns  the  data  fit>m  AlTl  and  resells 
it  to  others.  While  the  User-Agreement 
approach  is  abandoned,  some  of  the 
User  Agreement  provisions  are  carried 
forward  in  new  paragraph  (m)  of 
$  514.21,  especially  those  in  section  C. 
Under  this  approach,  the  person  most 
able  to  monitor  the  use  of  the  data  for 
user-fae  purposes  still  would  be 
required  to  do  so.  The  final  rule's 
amendments  to  paragraphs  (g)  and  (j)  of 
§514.21  track  subsection  (d)  of  section 
502  and  section  Cl  of  the  proposed 
User  Agreement,  except  for  the  addition 
of  the  time  limitation  of  "through 
September  30. 1995." 

Paragraph  (1)  of  $  514.21  is  changed 
slightly  to  reflect  the  exceptions/ 
exemptions  for  marine  terminal  tariff 
data,  filers  and  Federal  agencies. 
Paragraph  (m)  of  $  514.21  is  new  and 
contains  some  of  the  proposed  User 
Agreement  provisions,  primarily  those 
bom  section  C  As  with  the  other  rules 
which  track  those  provisions  of  section 
502  which  will  be  sunsetted  after 
September  30. 1995,  the  appropriate 
time  limitation  applies  to  the  entire 
paragraph  (m).  As  suggested  by  the 
commenters,  the  restrictions  in 
paragraph  (m).  introductory  text  and 
elsewhere,  are  for  the  access,  not  for  the 
use.^<* 


'•For  dli«ct  accMS  to  ATFI,  S.Rap.  No.  M6. 102d 
Cong..  2d  Sm*..  11  (1992)  provide*:  "FaM  Impoted 
undar  tbU  tubMction  u«  for  computar  accau  to  tha 
ATFI  lyttan  oparalad  by  tba  FMC  Tb«  ciurge*  ais 
not  tor  tha  um  of  tha  In/omutioo.  but  only  for  tha 


Paragraph  (m)(l)  addresses  direct 
computer  access  and  allows 
downloading  only  through  the  Print- 
Screen  and  ATFI-mail-file-transfer 
(filera  only)  functions.  It  also  provides 
that  retrievers  will  be  billed  for  each 
minute  of  access,  including  Print-Screen 
time. 

Paragraph  (m)(2)  deals  mth  the 
secondary  access  fee.  New  paragraph 
(m)(2)(i)  deals  with  the  charging  system 
that  eadi  database-tape  purchaser  must 
submit  for  approval,  similar  to  section 
C5,  Accounting  System,  of  the 
proposed  rule's  User  Agreement,  while 
paragraph  (m)(2)(ii)  adouesses  the  record 
retention  requirement  and  audit 
provisions  of  section  C.4.  In  addition  to 
requiring  an  applicant  to  submit  in  its 
proposed  charging  system  the 
methodology  for  monitoring,  collecting, 
reporting  and  payment  of  the  secondary 
access  fee  for  all  possible  dissemination 
covered  by  section  502,  the  charging 
system  must  include  features  to  protect 
the  security  of  data  and  a  description  of 
how  the  applicant  intends  to  categorize 
and  handle  mixed  data,  i.e..  data  which 
is.  along  with  data  which  is  not.  subject 
to  the  user  fee.  The  charging  system 
provisions  of  §  514.21(m](2)(i)  will 
become  effective  uponpublication  in 
the  Federal  Register.  Tnis  will  permit 
firms  to  immediately  develop  and 
submit  for  approval  their  charging 
systems  so  that  they  may  begin 
obtaining  database  tapes  by  the  time  all 
tariffs  have  been  filed  in  the  first 
implementation  window,  i.e..  by  June  4. 
1993.  The  additional  lead  time  should 
alleviate  any  burdensome  schedule 
compression  on  the  part  of  purchasers 
of  ATFI  tapes. 

Additionally,  the  records  required  to 
be  maintained  for  possible  Commission 
audit  must  be  described  in  the  proposed 
charging  system  for  Commission 
approval.  The  record  retention  and 
audit  provisions  will  be  hmited  to  only 
those  records  involved  in 
implementation  of  section  502,  as 
suggested  by  the  Joint  Conferences.  This 
should  substantially  limit  the  scope  of 
Government  involvement.  The  change 
also  should  reduce  substantially  the 
potential  burdens  of  compliance. 

As  requested  by  RIS,  paragraph 
(m)(2)(i)(B)  accommodates  applicants 
who  wish  to  protect  sensitive  data. 
However,  they  must  justify  such  non- 
disclosure and  keep  the  data  separate 
bom  other,  non-sensitive  data  in  their 
charging  system.  While  not  set  forth  as 
a  regulatory  requirement  in  paragraph 
(m)(2)(i),  the  Commission  will,  to  the 


capabilitiaa  of  tha  lystem  that  allow  computar 
availability  of.  and  accaaa  to,  tha  infonnatioo  in  tha 
systam." 


extent  practicable,  approve  and 
announce  the  approval  of  pending 
charging  systems  at  the  same  time.  The 
record  retention  requirements  are  for  a 
period  ending  on  October  1, 1998,  three 
years  after  the  termination  of  the  user 
fae  requirements  of  section  502. 

Paragraph  (m)(2)(iii)  of  S  514.21 
continues  the  proposed  rule's 
requirement  to  keep  track  of  and  pay  the 
user  fee  for  internal  computer  access  by 
anyone  working  for  the  primary  vendor. 
This  we  believe  is  required  by  section 
502.  A  new  provision,  paragraph 
(m)(2)(iii)(B),  describes  the  non- 
coverage  of  section  502  for  paper  data, 
even  if  subsequently  reconverted  to 
database,  electronic  form. 

A  new  provision  in  paragraph 
(m)(2)(iv)  requires  vendore  to  prohibit 
downloading  of  the  ATFI  data  other 
than  by  the  Print-Screen  method.  This 
tracks  the  functions  of  the  ATFI  system, 
itself,  and  inhibits  circumvention  of 
section  502's  requirements.  A 
description  of  this  fimctionality 
ordinarily  would  be  included  in  the 
application  for  approval  of  the  charging 
system  imder  paragraph  (m)(2)(i). 
Paragraph  (m)(2)(v)  carries  forward  the 
billing  and  payment  provisions  of 
section  C.3  of  the  earlier  proposed  User 
Agreement,  except  that  it  leaves  out  the 
b^inning  date,  which  will  be  controlled 
by  the  effective  date  of  the  final  rule. 

D.  Penalties  (See  Section  D  of  Proposed 
User  Agreement) 

ITT  points  out  that  the  statutory 
penalties  for  not  paying  the  user  fee  are 
too  high.  Section  502  does  not  authorize 
the  Commission  to  assess  or  collect 
these  penalties  or  to  change  them  and 
reference  to  these  penalties  is,  therefore, 
deleted  in  the  final  rule.  ITT's  concern 
would  require  legislative  action. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291.  dated 
February  17. 1981.  it  nonetheless  has 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  rule  is  not 
a  "major  rule"  as  defined  in  Executive 
Order  12291,  because  it  will  not  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies  or  geographic  regions; 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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The  Conunission  certifies,  pursuant  to 
section  605(h)  of  the  Regulatory 
Flexibility  Act.  5  U.S.Q  605(n).  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organirational 
units  and  small  government 
jurisdictions.  This  is  because  firms  that 
have  traditionally  used  third  party 
vendors  or  directly  contacted  carriers 
for  rate  information  will  most  likely 
continue  to  use  the  same  sources. 
Furthermore,  the  Commission  believes 
that  these  entities'  use  of  third  party 
vendors  will  not  produce  the  same 
increased  costs  as  use  of  ATFI  because 
these  vendors  will  be  able  to  estabUsh 
tariff  databases  independent  of  ATFI, 
thereby  drawing  users  away  from  ATTI 
and  into  less  expensive  arrangements. 
Any  residual  ATFI  usage  on  the  part  of 
small  entities  will  be  limited  and  will 
not  involve  a  substantial  number  of 
small  entities.  However,  even  if  third 
party  vendors  were  not  to  establish 
databases  independent  of  ATFI,  the 
Commission  believes  that  the  rule  will 
still  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  because  the  rule  is  the  least 
impact  alternative  on  small  entities 
available  to  the  Commission  under 
section  502  of  PubUc  Law  102-582. 

The  collection  of  information 
requirements  contained  in  this 
regulation  were  submitted  for  approval 
under  the  Paperwork  Reduction  Act 
(Pub.  L  96-511,  as  amended]  on 
February  5, 1993,  to  the  Office  of 
Management  and  Budget  ("0MB"). 
which  has  approved  them  in  accordance 
with  44  U.S.C  chapter  35  and  has 
assigned  to  them  0MB  Control  Number 
3072-0055.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  take  25  hours  per  month, 
or  300  hours  per  year,  per  respondent. 
This  collection  of  information  includes 
the  time  for  reviewing  the  applicable 
rules,  completing  and  reviewing  the 
collection  of  information,  and  collecting 
and  reporting  receipts.  Send  further 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Norman  W,  Littlejohn,  Director,  Bureau 
of  Administration,  Federal  Maritime 
Commission,  and  to  the  Office  of 
Information  and  Regulatory  AHairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

List  of  Sub|ects  in  46  CFR  Part  514 

Barges.  Cargo,  Cargo  vessels,  Exports, 
Fees  and  user  charges,  Freight,  Harbors. 
Imports,  Maritime  carriers.  Motor 
carriers.  Ports.  Rates  and  fares. 


Reporting  and  recordkeeping 
requiremmts.  Surety  bonds.  Trucks. 
Water  carriers.  Waterfront  fadUties. 
Water  transportation. 

Therefore,  pursuant  to  5  U.S.C  552 
and  553;  31  U.S.C  9701;  46  U.S.C  app. 
804. 812. 814-817(a).  820.  833a,  841a. 
843.  844.  845. 845a.  845b.  847. 1702- 
1712. 1714-1716. 1718. 1721  and  1722; 
section  2(b)  of  Public  Law  101-92,  and 
section  502  of  Public  Law  102-582;  part 
514  of  Utle  46,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  514— TARIFFS  AND  SERVICE 
CONTRACTS 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

AndMritjr:  5  U.S.C  S52  and  553;  31  U.S.Q 
9701;  48  U.S.C  app.  804.  812.  814-817(s). 
820,  833a.  841a.  843.  644.  845,  845a,  S4Sb, 
847. 1702-1712. 1714-1716. 1718. 1721  tnd 
1722;  sec  2(b)  of  Pub.  L  101-92. 103  Stat. 
601. 

2.  Section  514.12(a)(1)  introductory 
text  is  revised  to  read  as  follows: 

1514.12   QovemingandgefMralrelarwKe 


(a)'  •  • 

(1)  Types.  Due  to  ATFTs  "linkage" 
design  feature,  whereby  tariff  items  at 
rules  level  (location  groups,  inland  rate 
tables  and  algorithms  in  rules),  can  be 
electronically  referenced  and  made 
applicable  from  one  tariff  (governing)  to 
another  (governed),  a  filer  may  create 
and  use  only  the  following  types  of 
governing  tariffs,  or  combinations 
thereof,  which  shall  accompany 
governed  tariffs  in  the  ATFI  electronic 
format: 


3.  Section  514.20(c)(2)  is  revised  to 
read  as  follows: 

fS14^    RelrievaL 


(c)  •  •  • 

(D*  •  • 

(2)  Automatic  logoff.  All  retrievers 
will  be  automatically  logged  off  after  10 
minutes  of  inactivity. 

4.  In  §  514.21.  paragraphs  (g)  and  (j) 
are  revised,  and  new  paragraphs  (I)  and 
(m)  are  added,  to  reaa  as  follows. 

1514^1    User  charges. 


(g)  Remote  electronic  retrieval 
($  514.20(c)(3)).  The  fees  for  remote 
electronic  access  to  ATFI  electronic  data 


are: 


(1)  A  fee  of  46  cents  for  each  minute 
of  remote  computer  access  directly  to 
the  ATFI  database  by  any  individual; 
and 


(2)  Through  September  30. 1995.  for 
a  person  operating  or  maintaining 
information  in  a  database  that  has 
multiple  tariff  or  service  contract 
information,  obtained  directly  or 
indirectly  from  the  Commission,  a  fee  of 
46  cents  for  each  minute  that  database 
is  subsequently  accessed  by  computer 
by  any  individual. 

(j)  Database  tapes  ($  514.20(d)).  The 
fees  for  subscriber  tapes,  similar  to  other 
fees  in  this  section,  reflect  the  cost  of 
providing  those  copies,  including  the 
cost  of  duplication,  distribution,  and 
user-dedicated  equipment,  and  are: 

(1)  Initial  set  ot  full  database  tapes: 
$300. 

(2)  Daily  updates:  $25  each. 

(3)  Weekly  updates:  $50  each. 

(4)  Monthly  updates:  $100  each. 

(1)  Exceptions. 

(1)  Marme  terminal  tariff  data  are  not 
subject  to  a  secondary  user  charge  for 
access  under  paragraphs  (g)(2)  or  (m)(2) 
of  this  section. 

(2)  Subject  to  the  secondary  access 
restrictions  and  user  fees  under 
paramph  (m)(2)  of  this  section: 

(i)  Filers  may,  without  the  necessity  of 
paying  a  user  fee  under  this  section, 
access  only  those  tariffs  or  parts  of 
tarifb  for  which  they  have  an 
authorized  filer  USERID  and  password, 
(ii)  A  Federal  agency  is  exempt  from 
paying  a  fee  under  paragraphs  (g)  and  (j) 
of  this  section. 

(m)  Enforcement  of  Section  502  of 
Public  Law  102-582  (until  September 
30. 1995).  Through  September  30. 1995. 
and  in  order  to  comply  with  section  502 
of  Public  Law  102-582  (46  U.S.C 
1707a).  official  ATFI  tariff  data  may  be 
accessed  by  computer  only  as  described 
in  this  paragraph: 

(1)  Direct  access,  (i)  Retrievers.  Any 
person  may,  with  a  proper  retrieval 
USERID  and  password,  enter  the  official 
ATFI  database  to  obtain  computw 
access  of  tariff  matter,  as  provided  in 
this  part,  but  may  download  ATFI  data 
only  through  the  "Print  Screen  ' 
function,  whichprints  one  screen  at  a 
time  on  paper.  The  user  fee  for  this 
computer  access  is  46  cents  a  minute, 
for  which  the  user  will  be  billed  at  the 
end  of  each  month. 

(ii)  Filers.  Any  person  with  a  proper 
filer  USERID  and  password  may  enter 
the  official  ATFI  database  to  obtain 
computer  access  of  tariff  matter  as 
provided  in  this  part,  but  may  download 
ATFI  data  only  through  the  "Print 
Screen"  function,  whidi  prints  one 
screen  at  a  time  on  paper,  and  the  filer 
ATFI-mail-file-transfar  function,  which 
prints  the  contents  of  the  filer's  ATFI 
mail  on  paper. 
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(2)  Imdinct  accesK  purcbast  and  use 
ofdatabaam  tapag.  (i)^  Any  person 
purchaaing  or  tubaciibing  to,  or 
otherwiaa  acquiring.  ATFI  databasa 
tapes  undar  S  514.20(d)  and  this  section 
aliall  first  submit  far  approval  to  BTCL 
of  the  FMCa  daacrlption  and  iDodal  ot 
the  accounting  or  rhairing  aystam  it 
intends  to  use  to  comply  yrim  tkia 
paragraph  so  that  the  FMC  can 
detannina  whether  such  system  is 
adequate.  There  shall  ba  lachided  in  the 
application  for  approval  detailed 
descriptions  of: 

(1)  The  methodology  for.  inter  alia. 
monitoring,  collecting,  reporting  and 
payment  to  the  FMC  at  the  secondary 
access  fee  for  all  indirect  access  of  data, 
as  prescribed  by  sectloii  502  of  Public 
Law  102-682  and  thia  part; 

[2)  Faatnraa  to  protect  the  security  of 
tariff  data; 

(J)  How  the  applicant  intends  to 
categoriaa  and  handle  "mixed**  data, 
i.e..  data  whidi  is.  as  well  as  daU  whldi 
is  not,  subject  to  the  user  fee. 

(4)  AU  the  records  which  will  be 
necaaaary  to  perform  the  functions  set 
forth  in  paragraphs  (m)(2Xi)(AX7) 
through  (mX2NiXAXd)  of  this  section,  to 
permit  adequate  evaluation  of  the 
reports  submitted  and  computations 
used,  and  sufficient  to  reflect  pro{>erty 
the  charges  to  be  collected  and  paid 
under  thia  paragraph,  including, 
specifically,  all  recorda  of  access 
granted,  fees  charged  and  collected  Cor 
each  secondary  retriever,  and 
remittances  to  FMC  These  records, 
which  must  be  retained  for  possible 
audit  under  paragraph  (m)(2Kii)  of  this 
secticm.  shall  indude  books,  records, 
documents,  and  other  evidence  and 
accounting  procedures  and  practices, 
regardless  of  form,  e.g.,  machine 
readable  media  such  as  disk  tape,  or 
type,  e.g.,  data  bases,  applications 
software,  data  base  management 
software,  utilities. 

(B)  Those  parts  of  the  charging  system 
which  th«  applicant  wishes  not  to  be 
disclosed  to  the  public  because  they  are 
considered  business  sensitive.  e.g., 
"trade  secreU."  shall  be  kept  completely 
separate  from  the  balance  of  the 
application,  along  with  a  fiill 
justification  of  their  non-disdosability. 
The  Commission  ¥rill  consider  any 
request  tor  these  records  under  the 
Freedom  of  Information  Act 

(C)  The  FMC  will  evaluate  the 
charging  system  within  sixty  (60) 
calendar  dajrs  after  submission  and 
approval  will  be  assumed  unless  the 
FMC  otherwise  formally  notifies  the 
applicant  within  the  sixty-day  period. 

(D)  The  database  tapes  of  ATFl  may 
not  be  made  available  to  any  person 


until  its  charging  system  is  apmoved  by 
FMC 

(UKA)  Every  person  who  is  authorised 
to  purchase  ATTl  database  tapes  under 
paragraph  (m)(2)(i)  of  this  section  shall 
maintain  those  records  described  in 
per^raph  (mM2KiXAK4)  of  this  section 
until  October  1. 1098. 

(B)  The  FMC  or  its  reprasentativea 
tiiaU  have  the  right  to  examine  and 
audit  all  records  described  tn 
paragraphs  (mK2XiXAK4)  and 
(mX2XiiKA)  of  this  section,  for  the 
purpose  of  evaluating  the  acciiracy  and 
completenesa  of  the  repwts  required  I7 
this  paragraph.  The  right  td  examination 
shall  extend  to  all  documents  and  other 
data,  regardless  of  form,  necessary  to 
permit  adequate  evahiatioa  of  the 
repoita  submitted,  along  with  the 
computationa  used. 

(iil)(A)  Any  person  having  an  ATFI 
database  tape  may  access  by  computer 
the  data  contained  therein  for  its  own 
use.  and/or  may  permit  others  to  access 
by  computer  the  data,  but  only  if  H 
records  all  such  access  and  pays  to  the 
FMC  the  46-cents-a-minute  user  charges 
for  all  computer  access  to  such  data,  aa 
prescribed  in  paragraph  (g)(l)(ii)  of  thia 
section  imder  the  approved  charging 
system  described  in  paragraph  (m)(2Xi) 
of  this  section. 

(B)The  access  of  data  on  paper,  e.g.. 
that  which  has  been  printed  or  written 
on  the  paper,  is  not  subject  to  the 
indirect  (secondary)  user  fee  under  this 
paragraph,  even  If  subsequently 
converted  Into  computer,  e.g.,  database, 
format. 

(iv)  No  person  having  an  ATFI 
database  tape  may  allow  downloading 
of  the  data  contained  therein  other  than 
by  an  effectively-designed  and 
functioning  "Print-Screen"  ftmction, 
which  allows  printing  of  one  screen  at 
a  time  onto  paper. 

(v)  Billing  and  Payment 

(A)  Within  ten  (10)  calendar  days  after 
the  end  of  eadi  month,  each  database- 
tape  purchaser  imder  paragraph 
(m)(2)(i)  of  this  section  shall  transmit  to 
the  Office  of  Budget  and  Financial 
Management,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
NW.  Washington,  DC  20573-0001,  a 
report  of  all  computer  access  to  ATFI 
data  listed  by  user,  date  and  minutes 
accessed.  Each  such  purchaser  shall 
simultaneously  transmit  payment  to 
"the  Federal  Maritime  Commission"  for 
such  usage  at  the  rate  of  46  cents  per 
minute. 

(B)  If  payment  is  not  made  when  due. 
the  database  purchaser  luider  paragraph 
(mX2XvXA)  of  this  section  may  be 
assessed  interest,  penalties  and 
administrative  coats  associated  with 
collection  of  late  payments  in 


accordance  with  the  Federal  Qaima 
Collection  Standarda.  4  CFR  102.13.  The 
FMC  intenda  to  utiliaa  the  provisiooa  of 
the  Debt  Collection  Act,  S  U.S.C  5514. 
including  diadoaure  to  mnmqufr 
reporting  agencies,  to  ensure  prmnpt 


payment 
(C)Th( 


(C)  The  PMCieaenraa  th0 right  to 
au^Mod  or  terminate  fumiahing  ATFI 
data  tapes  to  any  parson  if  payment  ia 
not  timely  onade. 

BjF  ute  ConminkKi. 
loeqthCPelld^ 
Secretary. 
[FR  Doc  93-12495  Filed  5-26-93;  8:45  ami 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

47  CFR  Parts  0.1.  and  97 
[FCC9»-a4S} 

Eatabllshmsnt  or  Amatsur  Station  Csa 
Sign  Adminlstralors  lor  Club  and 
Military  Racraatlon  Statlona 

AGBICV:  Federal  Commtmications 

Commission. 

ACTKM:  Final  rulea. 

StMMMRT:  This  action  implemoits  a 
recent  statiite  that  authorizes  the 
Commission  to  use  volunteer 
organizations  for  the  purpose  of 
providing  amateur  service  club  and 
military  recreetion  station  call  signs. 
The  rule  changes  are  necessary  so  that 
organizations  selected  as  club  and 
military  recreation  station  call  sign 
administrators  will  be  apprised  of  the 
eligibility  criteria  for  such  positions, 
and  applicants  will  know  how  to  submit 
applications  for  siich  call  signs.  The  rule 
changes  will  benefit  those  members  of 
the  amateur  community  who  want  club 
and  military  recreation  station  call 
signs. 

EFFECTIVE  DATE:  July  19, 1993. 
FOR  FURTHER  StRMMATION  CONTACT: 

Maurice ).  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554, 
(202)  632-4964. 

SUPPLEMENTARY  MFORMATUN:  Thia  ia  S 
summary  of  the  Commission's  Order, 
adopted  May  11. 1993,  and  released 
May  19. 1993.  The  complete  text  of  this 
Commission  action,  including  the  rule 
amendmoita,  ia  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  I^xJcets  Branch  (room 
239).  1919  M  Street.  NW..  Washington, 
DC  The  complete  text  of  tiiis  Order, 
including  the  rule  amendments,  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
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International  Transcription  Services, 
Inc..  (ITS.  Inc.).  2100  M  Street.  NW.. 
suite  140,  Washington,  DC  20037. 


t 


munuj  of  Report  and  Ordw 

( 1.  The  Amateur  Service  Rules  have 
been  amended  to  implement  a  recent 
statute  that  authorizes  the  Commission 
to  use  volimteer  organizations  to 
provide  amateiir  service  club  and 
military  recreation  station  call  signs. 
The  services  of  the  organizations  must 
be  voluntary,  imcompensated,  and 
unreimbursed.  These  rules  set  forth  the 
eligibility  criteria  for  call  sign 
administrators.  Any  organization 
selected  by  the  Commission  as  a  club 
and  militaJry  recreation  station  call  sign 
administrator  must  have  a  membership, 
at  the  time  it  applies,  that  includes  at 
least  one  percent  of  the  total  niunber  of 
amateuir  operators  licensed  by  the 
Commission.  The  Commission  said  that 
the  amended  rules  would  make  club  call 
signs  widely  available,  yet  keep  the 
program  from  becoming 
administratively  burdensome  and 
unwieldy  for  the  Commission's  staff. 

2.  Each  call  sign  administrator  must 
enter  into  a  written  agreement  with  the 
Commission.  Administrators  must  agree 
not  to  charge  an  application  fee  or 
accept  reimbursement  of  any  kind.  A 
Public  Notice  will  be  issued  apprising 
interested  parties  when  an  organization 
may  apply  to  become  an  administrator. 
After  administrators  have  been  selected, 
applications  for  club  or  military 
recreation  station  licenses  must  be 
submitted  to  them  in  accordance  with 
the  amended  rules. 

3.  The  services  provided  by  the  call 
sign  administrators  are  for  the  benefit  of 
the  amateur  community  and  are  not 
provided  to  assist  the  Commission  in 
fulfilling  its  regulatory  responsibilities. 

4.  The  amended  rules  are  set  forth  at 
the  end  of  this  document 

5.  The  amended  rules  are  Issued 
under  the  authority  of  47  U.S.C  154  (g) 
and  (i)  and  303(r). 

listofSubiects 

47CFRPartO 

Organization  and  functions. 
47  CFR  Part  1 

Radio. 
47  CFR  Part  97 

Call  signs.  Club  stations,  MiUtary 
recreation  stations.  Radio.  Volimteers. 


Federal  Communlcatioiu  rnmm>«yinn 
WUUwBF.CatoB. 

Acting  Secretary. 

Amended  Rialaa 

Parts  0. 1.  and  97  of  chapter  I  of  title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Section  5, 48  SUL  1068,  as 
amended:  47  U.S.Q  155, 225,  unlets 
otherwise  noted. 

2.  Section  0.131  is  amended  by 
adding  new  paragraph  (k)  to  read  as 

follows: 

fai31    Functione  oflhe  BurMNL 

•  •        •        •        • 

(k)  Certifies  organizations  as  amateur 
service  club  and  military  recreation 
station  call  sign  administrators; 
considers  requests  for  review  of 
decisions  of  the  administrators;  oversees 
actions  and  practices  of  the 
administrators:  and  decertifies 
organizations  that  do  not  perform 
satisfactorily. 

3.  Section  0.331  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

I0J31    Authority  detegatML 

•  •       •        •       * 

(d)  The  Chief  Private  Radio  Bureau,  or 
designee,  is  delegated  authority  to 
execute,  in  the  name  of  the  Commission, 
agreements  pertaining  to  certification 
and  employment  of  services  of 
organizations  found  qualified  to  be 
amateur  service  club  and  miUtary 
recreation  station  call  sign 
administrators. 

4.  Section  0.486  is  added  to  part  0  to 
read  as  follows: 

ia48t    Application  for  amateur  aervice 
dub  or  miUtwy  recreation  elation  Hoenee. 

Each  application  for  a  new  amateur 
service  club  or  military  recreation 
station  license  must  be  submitted  to  a 
club  and  military  recreation  station  call 
sign  administrator.  Each  application  for 
a  modified  or  renewed  amateur  service 
club  or  military  recreation  station 
Ucense  must  be  submitted  to  the  club 
and  military  recreation  station  call  sign 
administrator  that  provided  it 

PART  1-4>RACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


Authority:  Sect.  4. 303. 48  SUL  1066, 1082, 
as  amended:  47  U.S.C  154,  303;  Implement. 
5  U.S.C  552,  unlets  otherwite  noted. 

2.  Section  1.912(a)  is  revised  to  read 
as  follows: 

I1J12   WhcfeappHcaMenaMatobelWed. 

(a)  Each  application  for  a  new 
amateur  service  operator/primary 
station  Ucense  and  each  application 
involving  a  change  in  operator  class, 
except  as  noted  below,  must  be 
submitted  to  the  volunteer  examiners 
(VEs)  administering  the  qualifying 
examination.  See  S  97.17(c)  of  this 
chapter.  The  VEs  are  required  to  submit 
the  applications  of  persons  passing  their 
respective  examinations  to  \he 
Commission  for  Novice  Class  operator 
licenses,  or  to  the  Volunteer-Examiner 
Coordinator  (VEC)  for  all  other  amateur 
operator  Ucenses,  except  as  noted 
below.  Each  application  for  a  new 
amateur  service  club  or  military 
recreation  station  Ucense  must  be 
submitted  to  a  club  and  miUtary 
recreation  station  call  sign 
administrator.  Each  appUcation  for  a 
modified  or  renewed  amateur  service 
club  or  military  recreation  station 
Ucense  must  be  submitted  to  the  club 
and  military  recreation  station  call  sign 
administrator  that  provided  it.  New, 
modified,  and  renewed  amateur  service 
club  or  miUtary  recreation  station 
Ucense  appUcatioiu  must  be  submitted 
by  the  amninistrator  to:  FCC,  1270 
Fairfield  Road,  Gettysburg.  PA  17325- 
7245.  AU  other  appUcations  for  amateur 
service  Ucenses  must  be  submitted  to 
FCC,  1270  Fairfield  Road.  Gettysburg. 
PA  17325-7245. 


PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  fbUows: 

Authority:  48  Stat  1066, 1082,  as 
amended;  47  U.S.C  154.  303.  Interpret  or 
apply  48  Stat  1064-1068, 1061-1105,  at 
amended;  47  U.S.C  151-155, 301-609, 
unlett  otherwite  noted. 

2.  Section  97.17  is  amended  by 
revising  paragraphs  (b)  and  (f)  and  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 


197.17    AppUcMtonfornMV 


(b)  Each  application  for  a  new 
operator/primary  station  Ucense  must  be 
made  on  FCC  Form  610.  Each 
appUcation  for  a  reciprocal  permit  for 
alien  amateur  Ucensee  must  be  made  on 
FCC  Form  610-A.  Each  appUcation  for 
a  new  amateur  service  club  or  miUtary 
recreation  station  Ucense  must  be  made 
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on  FOC  Ponn  eiO-B.  No  Mw  bccoM  lor 
a  RACES  ttadon  wiU  be  Issued. 


(0  A  csU  sign  will  be  sssigned 
systematically  to  each  primly  station. 
The  FOC  will  issue  public 
announcements  detailing  the  policies 
and  procedures  of  tbe  primary  station 
call  sign  assignment  system.  The  FOC 
will  not  grant  any  request  ior  a  q>ecLfic 
callsisn. 

(g)  Each  spplication  for  a  new 
amateur  sarvica  club  or  military 
recreation  stati<m  license  must  be 
submitted  to  a  club  and  military 
recraatkn  station  call  sign 
administrator. 

3.  Paragrai^  (a)  and  (b)  of  Sectioo 
97.19  are  revised  to  read  as  folkms: 

••r.lf   il<»pacaMgwtiofa 


(a)  Each  application  for  a  renewed  or 
modified  operator/priraary  station 
license  must  be  made  on  FOC  Form  610. 
Each  application  for  a  renewed  or 
modified  RACES  sti^on  license  must  be 
made  on  FOC  Form  610-4.  A  reciprocal 
permit  far  alien  amateur  licensee  is  not 
renewable.  A  new  reciprocal  permit 
mav  be  issued  upon  proper  application. 

(6)  Bach  application  for  a  renewed  ot 
motttfled  amateur  sendee  Uoense  must 
be  accompanied  by  a  photocopy  of  the 
license  document  or  tne  original 
document,  unless  it  has  been  lost, 
mutiklsd  or  destroyed  Eadi 
appllcatian  fore  modilled  c^ierator 
license  tanrohrins  a  change  in  operator 
class  must  be  submitted  to  die  VES 
administeiii^  die  (jnaHfying 
exaodaatioB.  Each  application  for  a 
modified  or  renewed  amateur  service 
club  or  military  recreation  station 


license  must  be  made  on  FOC  Form 
610-4  and  submitted  to  the  dub  and 
military  recreation  station  call  sign 
administrator  that  provided  it  aH  other 
applications  must  be  submitted  to:  FCC, 
1270  Fairfield  Road.  Gettysburg.  PA 
17325-7245. 

4.  Section  97.29  is  added  to  read  as 
follows: 

107.29   Club  and  mWlary  recraaHon  atation 
can  alBR  admMatoailon. 

No  organixatioo  may  serve  as  an 
amateur  service  club  and  military 
recreation  station  call  sign  administrator 
unless  it  has  entered  into  s  written 
agreement  with  the  FCC  The  FCC  %dll 
issue  public  announcements  listing  the 
club  snd  military  recreetion  station  call 
sign  administrators.  Each  club  and 
military  recreation  station  call  sign 
administrator  must  abide  by  the  terms  of 
the  agreement.  Eadi  club  and  military 
recreation  station  call  sign  sdminlstrator 
must: 

(a)  Be  an  organization  thrt  has  tax- 
exempt  status  under  section  501  (cM3)  of 
the  htemal  Revoioe  Code  of  1986  and 
that  exists  for  die  purpose  of  furthering 
the  amateur  service; 

(b)  Be  an  otganizaticm  whose 
membership  includes  at  least  one 
p«t»nt  of  the  amateur  operators 
licensed  by  the  FCC; 

(c)  Be  capable  of  serving  as  s  chib  and 
military  recreation  station  call  sign 
administrator  in  aU  places  where  tlie 
amateur  service  is  r^^ted  by  the  FCC; 

(d)  Accept  and  process  aU  praperljr- 
completed  Ucense  spplication  Forma 
610-4  received  from  qualified  didi  and 
military  recreation  stalioa  bcense 
trustees  or  custodians  and  submit  them 


to:  FOC  1270  Fairfield  Road. 
Gettyrinirg.  PA  17325-7245; 

(e)  Not  charge  the  applicants  any  fee 
or  accept  any  form  of  reimbursement  for 
services  provided  as  an  aibateur  service 
dub  and  military  recreetion  station  nil 
sign  administrator; 

iO  Accept  and  process  applications 
firom  applicants  for  di^  or  miUtary 
recreation  station  license,  under 
§§  97 Md)  (2)  and  (3),  without  regard  to 
race,  sex,  religiMi,  national  cvigin  or 
membership  {or  lack  thereof)  in  any 
amateur  service  organization; 

(g)  Provide  the  FOC  writh  a  license 
documwt.  induding  the  unique  station 
call  sign,  ready  for  end<»8ement  and 
'  mailing  within  10  days  of  receipt  of  a 
properly-completed  application  for  a 
dub  or  military  recreation  station 
license; 

(h)  Provide  the  FOC  each  mcmth.  in  • 
format  specified  by  the  FOC.  a  data  file 
of  license  documents  processed  during 
that  month; 

(i)  Issue  public  announcements 
detailing  the  polidea  and  prooadures  of 
the  dub  and  military  recreation  station 
call  sign  assignment  system; 

(0  Accept  and  resp<nid  to  inquiries 
concerning  club  and  military  recreation 
statimi  applications  snd  Ucense  matters; 

(k)  Provide  the  FOC  with  a  plan  for 
processing  appllcationa  for  modified  or 
renewed  amateur  service  dub  or 
miUtaiy  recreatlan  station  licenses  In 
the  event  that  the  organization  ceases  to 
function  as  a  dub  and  mlUtsry 
recreation  station  call  sign 
administntor. 

(PR  Doc  93-12515  Filed  5-26-^;  5:45  ami 
oootsns-SMi 
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This  MCton  ol  1h«  FEDERAL  REGISTER 
contains  noOcM  to  tw  puMc  o(  tM  prepoMd 
issuance  of  rules  and  regulations.  The 
purpose  o(  tftese  noOcae  Is  to  give  Mereeted 
persons  an  opportunity  to  p«f«dpala  In  the 
rule  maMng  prior  to  the  adoption  of  the  llrari 
rules. 


NATIONAL  CREOfT  UNION 
ADMINISTRATION 

12  CFR  Parts  704  and  741 

Organization  and  Oparatlona  of 
Federal  Cradit  Unions:  Corporata 
Cradit  Unions;  Rsquirsmants  for 
Insuranca 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACnOM:  Proposed  rule, 

SUMyURY:  This  proposed  rule  allows 
corporate  credit  unions  more  options  in 
purchasing  fidelity  bond  coverage.  It 
allows  higher  deductibles  and  requires 
higher  limits  for  some  corporate  credit 
unions.  It  gives  corporate  unions  the 
opportunity  to  insure  against 
catastrophic  losses.  Comment  is  also 
requested  on  fidelity  bond  coverage  for 
natural  person  credit  unions. 
DATES:  Comments  must  be  postmaiiied 
by  July  26. 1993. 

A00AC88E8:  Send  comments  to  Becky 
Baker,  Secretary  of  the  National  Credit 
Union  Administration  Board,  National 
Credit  Union  Administration.  1776  G 
Street  NW.,  Washington.  DC  20456. 
FOR  nmXHER  INFORMATION  CONTACT: 
D.  Michael  Riley,  Director,  or  Ron  Alf. 
Corporate  Specialist.  Office  of 
Examination  and  Insurance  (202)  682- 
9640.  or  Allan  Meltzer,  Associate 
General  Counsel.  Office  of  General 
Counsel  (202]  682-9630,  at  the  above 
address. 

SUPFLEMENTARV  MFORMATION: 
Part  704 

Background 

Part  704  of  the  NCUA  Rules  and 
Regulations,  Corporate  Credit  Unions, 
was  promulgated  in  1977  and  revised  in 
1978. 1984, 1988,  and  1992.  Separate 
regulations  for  the  corporate  credit 
unions  are  necessary  due  to  the  fact  that 
the  operations  of  corporate  credit 
unions  are  very  different  from  those  of 
natural  person  credit  unions.  Corporate 
credit  unions  offar  difilerent  services  and 
assume  different  risks. 


The  Corporate  Forum.  ¥rfaidb  most  of 
the  corporate  credit  unions  belong  to. 
formed  a  Bonding  Task  Fmce  with  the 
objections  of  increasing  the  corporate 
credit  union  fidelity  b«uid  coverage 
along  with  reducing  its  cost 

In  the  past,  the  corporata  cradit 
unions'  insurer,  CUKOS.  included 
corporate  credit  unions  with  the  natural 
person  credit  unions  in  determining 
underwriting  risks  and  premiums.  Due 
to  the  unique  nature  of  the  corporate 
credit  unions,  the  corporate  credit 
unions  wanted  to  be  placed  in  a 
separate  pool  vtrith  a  structrire  rating 
plan  separate  from  the  natural  person 
credit  unions. 

The  Bonding  Task  Force  has  worked 
with  CUMIS  and  the  legal  staff  of  NCUA 
to  develop  a  bond  that  is  acceptable  to 
each  of  the  three  parties.  The  main  focus 
of  the  changes  is  to  create  a  bond  that 
insures  against  balance  sheet  risk,  not 
income  statement  risL  The  result  of 
insuring  against  balance  sheet  risk  is 
that  hi^er  limits  are  needed  for  some 
of  the  corporate  credit  unions,  but  they 
can  offset  much  of  the  cost  of  the  higher 
limits  with  larger  deductibles. 

The  Bonding  Task  Force  presented  a 
recommended  schedule  of  minimum 
fidelity  bond  coverage:  minimum  bond 
of  $5  million  for  corporate  credit  unions 
with  net  assets  up  to  $1.5  billion, 
minimum  bond  of  $7  million  for 
corporate  credit  imions  with  net  assets 
between  $1.5  bilUon  and  $5  billion,  and 
a  minimum  bond  of  $10  million  for 
corporate  credit  unions  that  are  over 
$5.0  billion  in  net  assets.        ^ 

The  Bonding  Task  Force's 
recommendations  would  significantly 
increase  minimum  limits  for  smaller 
corporate  credit  imions,  the  minimum 
bond  for  the  largest  corporate  cradit 
unions  would  not  be  significantly 
increased  in  any  meaningful  sense. 

Staff  believes  that  the  smaller 
corporate  credit  unions  have  adequate 
fidelity  bond  coverage  now  in  relation 
to  asset  size  and  the  types  of 
transactions.  The  proposed  regulation 
would  actually  reduce  the  minimum 
requirements  for  many  of  the  smaller 
corporate  credit  unions. 

The  fidelity  bond  coverage  for  the 
larger  corporate  credit  unions  may  be 
presently  inadequate  in  relation  to  their 
asset  size  and  the  types  of  transactions 
in  which  they  participate.  Most  banks  of 
comparable  asset  size  have  much  larger 
limits  than  those  proposed  by  the 
Bonding  Task  Force. 


The  Bonding  Task  Fofoa  also 
recommended  that  the  revised  fidelity 
bond  for  the  corporate  credit  imions  be 
placed  in  §  701.20.  This  is  the  section 
that  presently  contains  fideUty  bond 
requiremoits  for  all  federally  insured 
credit  unions.  If  included  in  that 
section,  it  would  only  apply  to  fiBderally 
chartered  corporate  credit  unions. 
Fidelity  bond  coverage  should  apply  to 
all  corporate  credit  unions,  whether 
they  are  federally  chartered  or  state- 
chartered,  since  they  all  serve  natural 
person  credit  unions  and  operate  in  the 
same  basic  manner.  In  addition,  other 
special  requirements  for  corporate  credit 
unions  are  found  in  part  704.  Therefore, 
it  is  proposing  to  amend  part  704.  Part 
704  applies  to  all  federally  insured 
corporate  credit  unions.  StateK±artered 
uninsured  credit  unions  must  also 
comply  with  part  704.  This  is  due  to  the 
requirement  in  part  703  which  states 
that  a  state-chartered  corporate  credit 
union  must  comply  with  part  704  in 
significant  respects  in  order  that 
federally  insured  natural  person  credit 
unions  be  allowed  to  invest  in  them. 

The  bond  limits  in  this  regulation  are 
minimums.  Each  corporate  credit  union 
is  expected  to  have  a  risk  management 
program  that  wrill  evaluate  the  adequacy 
of  its  fidelity  bond  coverage  at  least    . 
annually  and  increase  it  above  the 
minimums,  if  necessary. 

The  fidelity  bond  issue  for  both 
corporate  and  natural  person  credit 
unions  is  evolving  and  has  not 
undergone  significant  review  for  an 
extended  period  of  time.  Staff  Intends  to 
review  this  issue  for  natural  person 
credit  unions  and  invites  comments  for 
not  only  this  proposal,  but  also  for  any 
issues  relating  to  natural  person  credit 
unions. 

Pan  741 

A  new  paragraph  (b)  is  proposed  to  be 
added  to  $  741.1  (Requirements  for 
Insurance)  to  clarify  that  corporate 
credit  unions  must  comply  with  the 
new  corporate  bond  requirements 
(proposed  §  704.17)  rather  than  the  bond 
requirements  for  natural  person  credit 
unions  found  in  §  701.20. 

Regulatory  Procedaras 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
crcNdit  unions  (those  under  $1  million  in 
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assets)  because  the  rule  only  applies  to 
all  corporate  credit  unicms,  which 
number  45  nationally.  A!1  corporate 
credit  unions  have  assets  well  in  excess 
of  $1  million.  Accordingly,  the  NCUA 
Board  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  requked. 

Paperwork  Reduction  Act 

This  proposed  rule,  if  adopted,  will 
impose  no  additional  collection 
requirements  since  corporate  credit 
-  unions  are  already  subject  to  fidelity 
bond  requirements.  The  proposed  rule 
only  changes  the  amount  of  coverage 
and  deductibles  required.  Therefore,  it 
need  not  be  sent  to  the  Office  of 
Management  and  Budget  for  approval. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effiact  of  its 
actions  on  state  interests.  It  states  that: 
"Federal  action  limiting  the  policy- 
making discretion  of  the  states  should 
be  taken  only  where  constitutional 
authority  for  the  action  is  clear  and 
certain,  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  national  scope." 

The  issue  of  corporate  credit  imions 
and  their  risks  to  federally  insured 
credit  unions  are  concerns  of  national 
scope.  This  regulation  has  been 
proposed  to  increase  the  fidelity  bond 
coverage  of  corporate  credit  unions. 
This  action  will  afford  greater  protection 
for  both  federally  and  state-chartered 
corporate  credit  unions.  Additionally, 
the  NCUA  Board  believes  that  the 
protection  of  the  NCUSIF  warrants  these 
new  coverages  in  the  final  amendments. 
They  will  not  unduly  burden  fiaderally 
insured  state-chartered  corporate  credit 
imions.  This  rule  does  not  impose 
additional  costs  of  burdens  on  the  state, 
nor  does  it  affect  the  states'  ability  to 
discharge  traditional  state  government 
functions.  The  benefits  provided  and 
protection  afforded  by  the  NCUSIF  are 
the  same  for  federally  insured  state- 
chartered  corporate  credit  unions  as  for 
federally  chartered  corporate  credit 
unions.  It  is  protection  afforded  through 
a  federal  system.  The  responsibility  for 
administering  that  system  lies  with  the 
NCUA  Board.  The  NCUA  Board  believes 
that  all  federally  insured  corporate 
credit  unions  should  continue  to  be 
subject  to  the  same  fidelity  bond 
requirements.  The  NCUA  Board, 
pursuant  to  Executive  Order  12612.  has 
determined  that  this  rule  may  have  an 
occasional  direct  efiiact  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  However,  the 


potential  risk  to  the  NCUSIF  without 
these  changes  justifies  them. 

ListofSub|ecta 

12  CFR  Pari  704 

Credit  unions.  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  741 

Bank  deposit  insurance.  Credit 
unions,  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  May  19, 1993. 
Becky  Baker. 
Secntary  of  the  Board. 

Accordingly,  it  is  proposed  that  12 
CFR  parts  704  and  part  741  be  amended 
as  set  forth  below: 

PART  704-CORPORATE  CREOTT 
UNIONS 

1.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Anthorily:  12  U.S.C  1762. 1766(a},  1781 
and  1789. 

2.  A  new  S  704.17  is  added  as  follows: 

1704.17    FkMity  t>ond  coverage. 

(a)  Scope.  This  action  provides  the 
fidelity  bond  requirements  for 
employees  and  officials  in  corporate 
credit  unions. 

(b)  Review  of  coverage.  The  board  of 
directors  of  each  corporate  credit  union 
shall,  at  least  annually,  carefully^review 
the  bond  coverage  in  force  to  determine 
its  adequacy  in  relation  to  risk  exposure 
and  to  the  minimum  requirements  in 
this  section. 

(c)  Minimum  coverage.  Approved 
forms.  Every  corporate  credit  union  will 
maintain  bdhd  coverage  with  a  company 
holding  a  certificate  of  authority  from 
the  Secretary  of  the  Treasury  and 
approved  by  NCUA.  Any  riders  and 
endorsements  which  limit  the  coverage 
provided  by  approved  bond  forms,  must 
receive  the  prior  written  approval  of  the 
NCUA  Board.  Fidelity  bonds  must 
provide  coverage  for  the  fraud  and 
dishonesty  of  all  employees,  directors, 
officers,  and  supervisory  and  credit 
committee  members.  Notwithstanding 
the  foregoing,  all  bonds  must  include  a 
provision,  in  a  form  approved  by  the 
NCUA  Board,  requiring  written 
notification  by  surety  to  the  Board:  (1) 
When  the  bond  of  a  credit  union  is 
terminated  in  its  entirety;  or  (2)  when 
bond  coverage  is  terminated,  by 
issuance  of  a  written  notice,  on  an 
employee,  director,  officer,  supervisory, 
or  credit  committee  member.  Said 
notification  shall  be  sent  to  the 
Secretary  of  the  NCUA  Board  or 


designee  and  shall  include  a  brief 
statement  of  cause  for  termination. 

(d)  Minimum  coverage  cunounts.  The 
minimum  amount  of  bond  coverage  will 
be  computed  based  on  the  corporate 
credit  union's  net  assets.  The  following 
table  lists  the  minimum  requirements. 


Net  assets 


Less  than  $100  mtilon 

$100-499  million  

$500-999  million  _ 

$1.0-1 .999  t>ittion  ...... 

$2.0^.999  biWon  

$5.0-4.999  blNton  

$10.0-24.999  billion  ... 
$25  biWon  plus  


MM- 
mum 
bond 

(miiiori) 


$2.0 

4.0 

6.0 

6.0 

10.0 

15.0 

20.0 

25.0 


It  is  the  duty  of  the  board  of  directors 
of  each  corporate  credit  union  to 
provide  adequate  protection  to  meet  its 
imique  circumstances  by  obtaining, 
when  necessary,  bond  coverage  in 
excess  of  the  above  minimums. 

(e)  Reduced  coverage:  NCUA 
approval.  Any  proposal  for  reduced 
coverage  must  be  approved  in  writing 
by  the  NCUA  Board  at  least  20  days  in 
advance  of  the  proposed  effective  date 
of  the  reduction. 

(f)  Deductibles.  (1)  The  maximum 
amount  of  deductibles  allowed  are 
based  on  the  corporate  credit  union's 
primary  capital  to  risk  asset  ratio  as 
defined  in  §  704.11(j)(l).  The  following 
table  sets  out  the  maximum  deductibles. 


Primary  capital  to  risk 
assets  ratio 


Less  than  4.0  percent 

4.0-7.99  percent 

8.0-11.99  percer>t 

Greater  than  12.0 
percent 


Maximum  deductft>le 


7.5  percent  of  primary 
capitaL 

10.0  percent  of  pri- 
mary  capital. 

12.0  percent  of  pri- 
mary capital. 

IS.Opercentof  pri- 
mary capital. 


(2)  A  deductible  may  be  applied 
separately  to  one  or  more  insuring 
clauses  in  a  blanket  bond.  Deductibles 
in  excess  of  those  showing  in  this 
section  must  have  the  written  approval 
of  the  NCUA  Board  at  least  20  days 
prior  to  the  effective  date  of  the 
deductibles. 

(g)  Additional  coverage.  The  NCUA 
Board  may  require  additional  coverage 
for  any  corporate  credit  union  when,  in 
the  opinion  of  the  Board,  current 
coverage  is  insufficient  The  board  of 
directors  of  the  corporate  credit  imion 
must  obtain  additional  coverage  within 
30  days  after  the  date  of  written  notice 
from  the  NCUA  Board. 
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(h)  Effective  date.  This  section  is 
effective  (90  days  after  publication  of 
the  final  rule  in  the  Faaaral  Register]. 

PART  741~REOUIREMENT8  FOR 
INSURANCE 

1.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1757, 1766, 1781 
through  179a  Section  741.11  It  also 
authorized  by  31  VS.C  3717. 

1741.1    (Amendsd) 

2.  Section  741.1  is  revised  to  read  as 
follows: 

741.1    WntmumfMeUtybondrequirenMnte. 

(a)  Any  credit  union  which  makes 
application  for  insurance  of  its  accounts 
pursuant  to  TiUe  II  of  die  Act  must 
possess  the  minimum  fidelity  bond 
coverage  stated  in  §  701.20  of  this 
chapter  In  order  for  its  application  for 
such  insurance  to  be  approved  and  for 
such  insurance  coverage  to  continue.  A 
federallv  insiued  credit  union  whose 
fidelity  bond  coverage  is  terminated 
shall  mail  notice  of  such  termination  to 
the  regional  director  not  less  than  35 
days  prior  to  the  effective  date  of  such 
termination. 

(b)  Corporate  credit  unions  must 
comply  witii  $  704.17  of  the  NCUA  rules 
and  regulations  in  lieu  of  $  701.20. 

(FR  Doc  93-12629  Filed  5-2^^-fl3;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AviaUon  AdnUnietration 
14  CFR  Part  39 

[Docket  No.  9»-4IM-M-AO] 

Alrworlhlneee  DireeUvee;  Airbua  Model 
A320SerieeAirplanea 

AQENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM).  * 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  Uiat  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  woiild  require 
repetitive  inspections  to  detect  breakage 
of  the  rivet  heads  at  a  certain  skin-to- 
frame  (unction  of  the  fuselage  and 
replacement  of  discrepant  rivets.  This 
proposal  would  also  require  eventual 
replacement  of  the  currently  installed 
riveta  with  hi^-strength  bohs:  when 
accomplished,  this  replacement  would 
terminate  the  need  for  the  proposed 


repetitive  inspections.  This  proposal  is 
prompted  by  test  reports  of  utigue- 
related  damage  found  on  the  rivet  heads 
at  a  certain  skin-to-frame  jimction  of  the 
fuselage.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  fuselage  skin  and  rapid 
decompression  of  the  airplane. 
DATES:  Comments  must  be  received  by 
July  21.  1993. 

ADDRESSES:  Submit  comments  in 
Uiplicate  to  the  Federal  Aviation 
Administraticm  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
36-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT:  Gieg 
Holt,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Direciorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  06055-4056;  telephone 
(206)  227-2140:  fax  (206)  227-1320. 

SUPPLEMENTARY  MFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  die  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  wiUi  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

CommentOTs  wishing  the  FAA  to 
acknowledge  receiptof  their  comments 
submitted  in  respoinse  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-36-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commanter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  Na 
93-^^M-36-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

DiecussioB 

The  Direction  Cen^rale  de  I'Aviation 
Qvile  (DGAQ,  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
hidustrie  Model  A320  series  airplanes. 
The  DGAC  advises  that  during  fatigue 
testing,  after  56,145  simulated  flights, 
fatigue-related  damage  was  foimdon  the 
forward  fuselage  on  13  rivet  heads  at  the 
junction  between  the  skin  and  frame  13, 
and  on  four  rivet  heads  at  the  junction 
between  the  skin  and  frame  14,  between 
stringers  1  and  7.  Fatigue-related 
damage  In  this  area,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  loss  of  fuselage  skin  and  rapid 
decompression  of  the  airplane. 

Airbus  Industrie  has  issued  Service 
Bulletin  A320-53-1036,  dated  October 
S.  1989,  that  describes  procedures  for 
external  detailed  visual  inspections  to 
detect  breakage  of  the  rivet  needs  at  the 
junction  between  frames  13  and  14,  and 
at  the  skin  on  the  left  and  right  side, 
between  stringers  1  and  7. 

Airbus  Industrie  has  also  issued 
Service  Bulletin  A32O-^3-1010. 
Revision  3,  dated  July  30, 1992,  that 
describes  procedures  for  replacement  of 
the  currentiy  installed  riveU  with  high- 
strength  titanium  Hilite  bolts.  These 
titanium  Hilite  bolts  are  manufactured 
using  a  roll-hardening  process,  which 
results  in  greater  strength  under  the 
head  of  the  bolu  than  in  the  riveU.  This 
modification  (Modification  20025)  was 
installed  during  production  on  airplanes 
having  serial  numbers  003, 004.  and  031 
and  subsequent 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  Airworthiness  Directive  92-199- 
028(B).  dated  September  30. 1992.  in 
order  to  assure  the  continueid 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  SUtes  under  the 
provisions  of  $  21.29  of  the  Fedsral 
Aviation  Ragulatioos  and  the  applicable 
biktertl  airwoithinees  agreement 
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Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafis  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  external  detailed  visual 
inspections  to  detect  breakage  of  the 
rivet  heads  at  the  Jimction  between 
frames  13  and  14.  and  at  the  skin  on  the 
left  and  right  side,  between  stringers  1 
and  7,  ana  replacement  of  discrepant 
rivets.  This  proposal  would  also  require 
eventual  replacement  of  the  currently 
installed  rivets  with  high-strength 
titanium  Hilite  bolts;  when 
accomplished,  this  replacement  would 
terminate  the  need  for  the  proposed 
repetitive  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Currently,  there  are  no  affected  Model 
A320  series  airplanes  on  the  U.S. 
Register.  However,  should  an  affected 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  would 
require  approximately  73  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $55  per  work 
hour.  The  cost  of  required  parts  would 
be  $3,626.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  would  be 
$7,641  per  airplane. 

The  regulations  proposed  herein 
would  not  have  suostantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
tederahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (if 
is  not  a  "major  rule"  xmder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  ProcedtirM  (44  FR  11034,  February 
26. 1970);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 


at  the  location  provided  under  the 
caption  "AOOAESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Mibm  Induatrie:  Docket  93-NM-36-AO. 

Applicability:  Model  A320  series  airplanes; 
serial  numbers  005  through  008,  Inclusive, 
and  010  through  030,  inclusive;  on  which 
Modification  20925,  as  described  in  Airbus 
Industrie  Service  Bulletin  A320-53-1010, 
Revision  3,  dated  July  30, 1902,  has  not  been 
accomplished;  certiRcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
structural  loss  of  fuselage  skin  and  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
landings,  or  within  the  next  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  Intervals  not  to  exceed 
6.000  landings;  perform  an  external  detailed 
visual  inspection  to  detect  breakage  of  the 
rivet  heads  at  the  junction  between  frames  13 
and  14,  and  at  the  skin  on  the  left  and  right 
side,  between  stringers  1  and  7,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-53-1036.  dated  October  5, 
1969. 

(1)  If  breakage  is  detected  on  fewer  than  8 
rivet  heads  on  each  side:  Within  the  next  100 
landings  after  discovery  of  breakage,  replace 
all  of  the  currently  Installed  rivets  with  new 
or  serviceable  high-strength  titanium  Hilite 
bolts  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A320-53-1010,  Revision  3, 
dated  July  30. 1992.  No  further  action  is 
required  by  this  AD. 

(2)  If  breakage  is  detected  on  8  or  more 
rivet  heads  on  either  side:  Prior  to  further 
flight,  replace  all  of  the  currently  Installed 
rivets  with  new  or  serviceable  high-strength 
titanium  Hilite  bolts  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-53- 
1010.  Revision  3^  dated  July  30, 1992.  No 
further  action  Is  required  by  this  AO. 

(3)  If  no  breakage  is  detected  on  any  rivet 
head:  Prior  to  the  accumulation  of  22,000 
total  landings,  replace  all  of  the  currently 


installed  rivets  with  new  or  serviceable  high- 
strength  titanium  Hilite  bolts  In  accordance 
with  Airbus  Industrie  Service  Bulletin  A320- 
53-1010,  Revision  3,  dated  July  30, 1992. 
Replacement  of  the  rivets  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
aditutment  of  the  compliance  time  tliat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Sp)ecial  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  In  Renton,  Washington,  on  May  21, 
1993. 

David  G.  Hmiel 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(PR  Doc.  93-12568  Filed  5-26-93;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-NM-23-AD] 

Alrworthinaaa  Directivaa;  Airt>ua 
Industria  Modal  A300  Sariaa  Alrplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  Airbus  Industrie 
Model  A300  series  airplanes,  that  would 
have  required  the  implementation  of  a 
corrosion  prevention  and  control 
program,  either  by  revising  the 
maintenance  program  or  by 
accomplishing  specific  inspection 
procedures.  That  proposal  was 
prompted  by  reports  of  recent  incidents 
involving  corrosion  and  fatigue  cracking 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal;  these  incidents 
have  }eopardized  the  airworthiness  of 
the  affected  airplanes.  This  action 
revises  the  proposed  rule  by  citing  a 
new  revision  of  the  applicable  service 
document.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
degradation  of  the  structural  capabilities 
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of  the  affected  airplanes  due  to  the 
problems  associated  with  corrosion. 
DATES:  Comments  must  be  received  by 
July  1, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  91-NM- 
23-AD.  1601  Und  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Llnd  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPt^MENTARY  INFORMATKM 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  hght 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule. 

All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


ATeilability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
91-NM-23-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  all  Airbus  Model  A300  series 
airplanes,  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  November  16, 1992  (57  FR 
54014).  That  supplemental  NPRM 
proposed  to  require  that  operators 
implement  a  corrosion  prevention  and 
control  program  as  specified  in  Airbus 
Industrie  Document,  "A300  Corrosion 
Prevention  and  Control  Program 
(CPCP),"  dated  August  1990.  Such  a 
program  could  be  implemented  either 
by  revising  the  operator's  FAA- 
approved  maintenance  program  or  by 
accomplishing  specific  inspection 
procedures.  That  proposal  was 
prompted  by  reports  of  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  have 
jeopardized  the  airworthiness  of  the 
affected  airplanes.  That  condition,  if  not 
corrected,  could  degrade  the  structural 
capabiUties  of  the  affected  airplanes. 

Since  the  issuance  of  that 
supplemental  NPRM.  Airbus  Industrie 
has  issued  a  revision  to  its  document, 
"A300  Corrosion  Prevention  and 
Control  Program  (CPCP),"  dated 
November  1992.  This  revision  contains 
substantial  changes  in  certain  baseline 
program  instructions  and  inspection 
task  descriptions  and  procedures.  The 
intent  of  these  changes  is  to  ensure  a 
more  effective  program  for  the 
prevention  and  control  of  corrosion  in 
the  Model  A300  fleet,  and  to  facilitate 
the  program  administration. 

Tne  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  has 
mandated  the  introduction  of  an 
approved  CPCP  into  the  maintenance 
programs  of  operators  under  its 
jurisdiction.  The  DGAC  considers  the 
baseline  program  contained  in  the 
revised  Airbus  document  to  be  an 
acceptable  means  of  compliance. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

The  FAA  has  determined  that,  in 
order  to  prevent  degradation  of  the 


structural  capabilities  of  Model  A300 
series  airplanes  in  the  U.S.  fleet  due  to 
the  problems  associated  virith  corrosion, 
the  proposed  rule  must  be  revised  to 
require  the  implementation  of  a 
corrosion  prevention  and  control 
program  that  is  equivalent  to  that 
contained  in  the  revised  Airbus 
Industrie  Document.  "A300  Corrosion 
Prevention  and  Control  Program 
(CPCP), "  dated  November  1992.  The 
FAA  considers  that  the  revised  Airbus 
doomient  describes  the  most  effective 
program  for  ensuring  the  prevention  and 
control  of  corrosion  in  the  Model  A300 
fleet.  The  proposed  rule  has  been    ^ 
revised  to  dte  this  revised  document  as 
the  appropriate  source  for  service 
information. 

Since  this  change  expands  the  scope 
of  the  originallv  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Paragraph  (a)(l)(iv)  of  the  proposed 
rule  has  been  revised  to  clarify  tnat  it 
specifies  a  mandatory  rate  of  task 
accomplishment  only  for  those  aircraft 
areas  tnat  have  exceeded  their 
'mplementation  age. 

It  is  estimated  that  54  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  There  are  50  corrosion  inspection 
areas  called  out  in  the  Airbus  Industrie 
Document,  and  it  would  take 
approximately  16  work  hours  per  area  to 
accomplish  the  required  actions.  At  an 
average  labor  cost  of  $55  per  work  hour, 
the  total  cost  to  inspect  each  airplane 
would  be  approximately  $44,000.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  for  the  initial 
6-year  inspection  cycle  is  $2,376,000. 
This  total  cost  figxue  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  tliis  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
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nundiw  of  mall  entitiac  under  tha 
critaria  of  tha  RegulaUny  Flexibility  Act 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  locadoo  provided  under  tha 
caption  "ADDRESSES. " 

Liat  ofSiAjacti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Sabty. 

ThaPropoaad  Ameadmaiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalharily:  49  U.S.C  App.  1354(a),  1421 
and  1423: 48  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  tha  following  new  airworthiness 
direcdve: 

AiiboR  Docket  91-NM-23-AD. 

Applicdbility.  All  Model  A300  aeriet 
airplanea.  certificated  in  any  category. 

CompliancB:  Required  as  Indicated,  unless 
accomplished  previously. 

Nets  1:  This  AD  references  Airbus 
Industrie  Document,  " A300  Corrosion 
Prevention  and  Control  Program,"  dated 
November  1992,  for  corrosion  instructions, 
compliance  times,  and  reporting 
requirements.  In  addition,  this  AD  specifies 
inspection  and  rep>orting  requirements 
beyond  those  included  in  that  Document 
Where  there  are  differences  bet%veen  the  AD 
and  the  Document,  the  AD  prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  "the  FAA"  is  defined  differently  far 
diSerent  operators,  as  foUowr  For  tbiase 
operators  complying  with  paragraph  (a)  of 
this  AD.  "the  FAA  '  is  defined  as  "the 
Manager  of  the  Standardization  Branch. 
ANM-113,  FAA,  Tran«port  Airplane 
Directorate."  For  those  operators  operating 
under  Federal  Aviation  Regulation  (FAR) 
part  121  or  129,  and  complying  with 
paragraph  (b)  of  this  AD,  "the  FAA"  U 
defined  as  "the  cognizant  Principal 
Maintenance  Inspector  (PMI)."  For  those 
operators  operating  under  FAR  part  91  or 
125,  and  complying  with  paragraph  (b)  of 
this  AD,  "the  FAA"  is  defined  at  "the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office." 

To  prevent  degradation  of  the  structural 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion  damage, 
accomplish  the  following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD,  complete  each  of  the  corrosion 


Instructions  specified  In  Section  5  of  Airbus 
Industrie  Document.  "ASOO  Corrosion 
Prevention  and  Control  Program."  dated 
November  1992  (hereinafter  referred  to  as 
"the  Document"),  In  accordaooa  with  the 
prooeduras  of  the  Dociunsnt.  and  tha 
schedule  specified  in  paragraphs  (aKl)  and 
(aM2)ofthlsAD. 

Note  3:  A  "corrosion  Instruction,"  as 
defined  In  Section  5  of  the  Docummt, 
includss  inspections:  procedures  for  ■ 
corrective  action,  including  repairs,  under 
identified  drcumstancer,  application  of 
corrosioo  inhibltorr,  and  other  M)ow-on 
actions. 

Note  4:  Corrosion  Instructions  completed 
in  accordance  with  the  Document  before  the 
efbctive  data  of  this  AD  may  be  credited  far 
compliance  with  the  Initial  carrosion 
instructioQ  requirements  of  paragraph  (aXD 
of  this  AD. 

NoSa:  5:  Where  non-dastructiva  inspection 
(NDI)  methods  are  employed.  In  accordance 
with  Section  5  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
accordance  with  FAR  §  43.13. 

Note  8:  Procedures  Identified  In  the 
Dociunent  as  "informational  only"  are  not 
required  to  be  accomplished  by  dils  AD. 

(1)  Complete  the  initial  corrosion 
instruction  of  each  "corrosion  inspection 
area"  defined  In  Section  S  of  the  Document 
asfollowr 

(i)  For  aircraft  areas  that  have  not  yet 
reached  tha  "implementation  age"  (lA)  as  of 
one  year  after  the  effective  date  of  this  AD, 
initial  compliance  must  occur  no  later  than 
the  lA  plus  the  "repeat  interval"  (RI). 

(ii)  For  aircraft  areas  that  have  exceeded 
the  lA  as  of  one  year  after  the  effective  date 
of  this  AD,  Initial  compliance  must  occur 
within  tlte  RI  for  the  area,  measured  from  a 
date  one  year  after  the  effective  date  of  this 
AD. 

(iii)  For  airplanes  that  are  20  years  old  or 
older  as  of  one  year  after  \h»  effective  date 
of  this  AD,  initial  compliance  must  occur  for 
all  areas  within  one  RI,  or  within  six  years, 
measured  from  a  date  one  year  after  the 
effective  date  of  this  AD,  whichever  occurs 
first 

(Iv)  Notwithstanding  paragraphs  (aMlNU, 
(aKlMil).  and  (aKlHiii)  of  this  AD, 
accomplish  the  initial  task,  for  each  area  that 
exceeds  the  LA  for  that  area,  at  a  minimum 
rate  of  one  such  area  per  year,  beginning  one 
year  after  the  effective  date  of  this  AD. 

Note  7:  This  paragraph  does  not  require 
inspection  of  any  area  that  has  not  exceeded 
the  LA  for  that  area. 

Note  8:  This  minimum  rate  requirement 
may  cause  a  hardship  on  some  small 
operaton.  In  those  circiunstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provisions  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  corrosion  Instruction  at  a 
time  Interval  not  to  exceed  the  RI  ^wdfied 
in  the  Document  for  that  task. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  eSective  date  of  this  AD.  revise  the 


FAA-approved  maintenance/Inspection 
program  to  Include  the  corrosion  prevention 
and  control  program  specified  In  the 
Doounent;  or  to  Include  an  eouivalaot 
program  that  is  approved  by  the  FAA  In  all 
cases,  the  initial  corrosion  instructioa  for 
each  corrosion  inspection  area  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  In  paragraph 
(a)(1)  of  this  AD. 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AD  may  use  an  alternative 
recordkeeping  method  to  tliat  otherwise 
required  try  FAR  $  91.417  or  $  121.380  far  the 
actions  required  by  this  AD.  provided  it  is 
approved  by  the  FAA  and  Is  Included  In  a 
revision  to  the  FAA-approved  maintenance/ 
inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  instruction,  extensions 
of  RI's  specified  in  the  Document  must  be 
approved  by  the  FAA 

(c)  To  accommodate  unanticipated 
scheduling  requirements.  It  is  acceptatxie  for 
an  RI  to  be  increased  by  up  to  10%,  but  not 
to  exceed  6  months.  The  FAA  must  be 
informed,  in  writing,  of  any  such  extension 
within  30  days  after  such  aidjustment  of  the 
schedule. 

(d)(1)  If,  as  a  result  of  any  inspection 
conducted  in  accordance  with  paragraph  (a) 
or  (b)  of  this  AD,  Level  3  corrosion  is 
determined  to  exist  in  any  area,  accomplish 
either  paragraph  (d)(lXi)  or  (d)(l)(ii)  of  this 
AD  within  7  (kys  after  such  determination: 

(1)  Submit  a  report  of  that  determiiution  to 
the  FAA  and  complete  the  corrosion 
instruction  In  the  affected  areas  on  sU  Model 
A300  series  airplanes  in  the  operator's  fleet; 
or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(A)  A  piroposed  schedule  for  performing 
the  corrosion  instructions  in  the  affected 
areas  on  the  remaining  Model  A300  series 
airplanes  in  the  operator's  fleet,  which  is 
adequate  to  ensure  that  any  other  Level  3 
corrosion  is  detected  in  a  timely  manner, 
along  with  substantiating  data  for  that 
schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  Is  an  isolated  occurrence. 

Nolo  B:  Notwithstanding  the  provisions  of 
section  2  of  the  Document,  which  would 
permit  corrosion  tiiat  otherwise  meets  the 
definition  of  Level  3  corrosion  (i.e.,  which  is 
determined  to  be  a  potentially  uigeDt 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 
typical  of  the  operator's  usage  of  other 
airplanes  in  the  same  fleet,"  this  paragraph 
requires  that  data  substantiating  any  such 
finding  be  submitted  to  the  FAA  for 
approval. 

(2)  The  FAA  may  Impose  schedules  other 
than  those  proposed,  u(>on  finding  that  such 
changes  are  necessary  to  ensure  that  any 
other  Level  3  corrosioo  is  detected  in  a 
timely  manner. 

(3)  Within  the  time  schedule  approved 
under  paragraph  (dXD  or  (d)(2)  of  this  AD, 
accomplish  the  corrosion  instructions  In  the 
affected  areas  of  the  remaining  Model  A300 
series  airplanes  In  the  opentor's-fleet 

(e)  If,  as  a  result  of  any  inspection,  after  the 
initial  inspection,  conducted  In  accordance 
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with  paragraph  (a)  or  (b)  of  this  AO,  it  U 
detBiiained  that  corrosion  flnritngt  exceed 
Level  1  in  any  area,  within  60  daya  after  tuch 
dateimination  a  mean*  approved  by  the  FAA 
must  be  implemented  to  reduce  future 
findings  of  corrosion  in  that  area  to  Level  1 
or  better. 

(f)  Before  any  operator  places  Into  service 
any  airplane  subject  to  the  requirements  of 
this  AO,  a  schedule  for  the  accomplishment 
of  corrosion  instructions  required  by  this  AD 
must  be  established  in  accordance  with 
paragraph  (f)(1)  or  (fK2)  of  this  AD.  as 
applicable: 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD,  the  first  corrosion 
instruction  in  each  area  to  be  performed  by 
the  new  operator  must  be  accomplished  in 
accordance  with  the  previous  operator's 
schedule  or  with  the  new  operator's 
schedule,  whichever  would  result  in  the 
earUer  accomplishment  date  for  that  task. 
After  each  corrosion  instruction  has  been 
performed  once,  each  subsequent  task  must 
be  performed  in  accordance  with  the  new 
operator's  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD,  the  first  corrosion  instruction  for 
each  area  to  be  performed  by  the  new 
operator  must  bis  accomplished  prior  to 
further  flight  or  In  acconianca  with  a 
schedule  approved  by  the  FAA. 

(g)  Reports  of  Level  2  and  Level  3  corrosion 
must  be  submitted  at  least  quarterly  to  Airbus 
in  accordance  with  Section  6  of  the 
Document 

Note  10:  Reporting  of  Level  2  and  Level  3 
corrosion  found  as  a  result  of  any 
opportunity  inspection  is  highly  desirable. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch,  AhfM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  ACO. 

Note  11:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  In  order  to  comply 
with  the  requirements  of  this  AD. 

(j)  Reports  of  corrosion  inspection  results 
required  by  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

Issued  in  Renton,  Washington,  on  May  21, 
1993. 

Devid  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  93-12570  Filed  5-2&-g3;  8:45  am) 

HLUNQ  COM  4ei»-1># 


14CFRPwt39 

[Doclwt  No.  93-NM-63-AO) 

AInworthineae  Dtractivee:  Fokker 
Model  F28  MarK  0100  Seriee  Airplanea, 
Equipped  With  Air  Cruleera  Company 
EaM^SUdea 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakins 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
dir«K:tive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  modification  of  the  decorative 
cover  on  the  Li  passenger  door  escape 
slide.  This  proposal  is  prompted  by 
reports  that  escape  slides  located  at  the 
Ll  passenger  door  have  failed  to  deploy 
properly  because  the  decorative  cover 
obstructed  slide  deployment.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  railed 
deployment  of  escape  slides,  which 
could  delay  or  impede  the  evacuation  of 
passengers  during  an  emergency. 
DATES:  Comments  must  be  received  by 
July  21, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
53-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  he 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
TOR  FURTHER  MFORMATION  CONTACT: 
Timothy  J.  Ehili^,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  communications 
received  on  or  hefan  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  pro{)osed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-53-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-53-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  imsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that, 
during  a  routine  maintenance  check, 
one  operator  of  these  airplanes 
experienced  difficulty  in  deploying  an 
Air  Cruisers  Company  escape  slide 
located  at  the  Ll  passenger  door.  An 
additional  push  was  required  to  get  the 
slide  to  deploy  properly.  Subsequent 
testing  by  the  same  operator  revealed 
that  several  more  escape  slides  failed  to 
deploy  properly.  Further  investigation 
of  these  incidents  revealed  that  me 
lower  aft  comer  of  the  slide  cover 
interfered  with  the  proper  deployment 
of  the  slide  during  of>ening  of  the  door 
because  the  cover  was  too  large.  This 
condition,  if  not  corrected,  could  result 
in  foiled  deployment  of  the  Ll 
passenger  door  escape  slide,  which 
could  delay  or  impede  the  evacuation  of 
passengers  during  an  emergency. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-25-064.  datMl  February  23. 
1993.  that  describes  procedures  for 
modifying  the  decorative  cover  on  the 
Ll  passenger  door  escape  slide.  The 
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modification  antails  trinunmg  part  of 
the  escape  slide  cover.  (This  service 
bulletin  references  Air  Cruisers 
G)inpeny  Service  Bulletin  S.B.3S1-25- 
4.  dated  February  23,  1963,  for 
additional  service  information.)  The 
RLD  classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  BLA  93-031 
(A),  dated  March  5, 1993,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufectured 
in  the  Netherlands  and  is  type  - 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  Z1.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examixied  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  decorative  cover  on 
the  Ll  passenger  door  escape  slide.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
Fokker  service  bulletin  described 
previously. 

The  FAA  estimates  that  73  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  ho\ir  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  propped  AD  on 
U.S.  operators  is  estimated  to  be  $4,015. 
or  $55  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
reouirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  suDstantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "ma)or  rule"  imder  Executive 
Order  12291;  (2)  Is  not  a  "significant 
rule"  tuder  the  DOT  Regulatory  Policies 


and  Procedures  (44  FR 11034.  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  SubiacU  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  AmeDdjneot 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdministratiiHi  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AlflWO(rrHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aotfaarity:  49  U.S.C  App.  U54(«),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    {AmsndMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokksr  Docket  93-NM-53-AD. 

Applicability:  Model  F28  Mark  dlOO  series 
airplanes,  equipped  with  Air  Cruisers 
Company  escape  slide,  part  number  D31840- 
0,  with  a  cover  having  Air  Cruisers  Company 
part  number  60750-101,  60750-103,  or 
61862-101;  <»'  with  a  cover  having  Fokker 
part  numt>eT  Y00294-401;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  pre>«nt  biled 
deployment  of  escape  slides,  which  could 
delay  or  impede  the  evacuation  of  passengers 
during  an  emergency,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AO.  modify  the  decorative  cover  on 
the  Ll  passenger  door  escape  slide,  in 
accordance  with  Fokker  Service  Bulletin 
SBF100-2S-064.  dated  February  23. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Priocipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Nsia:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  writh  this  AD.  if  any.  may  be 


obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  vrhere  the 
requirements  of  this  AD  can  t>e 
accomplished. 

Issued  in  Renton.  Washington,  on  May  21. 
1993. 

David  G.  HmieL  AcHw^  Man  agar. 
Transport  Airplana  Dimctorate,  Aircraft 
Certification  Service. 

(FR  Doc.  93-12569  Filed  5-26-93;  8:4S  am] 
muutta  COM  itio-is-^ 


DEPARTMENT  OF  THE  TREASURY 

Customs  S«rvic« 

19  CFR  Part  175 

Receipt  of  OomMtlc  Intsrested  Party 
Petition  Concerning  Classification  of 
Dowm  Comf  ortars 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  receipt  of  domestic 
interested  party  petition;  solicitation  of 
comments. 

SUMMARY:  Customs  has  received  a 
petition  submitted  on  behalf  of  a 
domestic  interested  party  concerning 
the  tariff  classification  of  certain  down 
comforters.  Customs  has  held  in  certain 
rulings  regarding  certain  down 
comforters  with  an  outer  shell  of  cotton 
that  the  outer  cotton  shell  determines 
the  classification  of  the  comforters  at  the 
subheading  level  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  and  the  textile  category  of  the 
comforters.  The  petitioner  claims  that 
the  down  filling  imparts  the  essential 
character  to  th^  comforters  and  thus 
believes  the  comforters  should  be 
classified  at  a  different  subheading 
level,  resulting  in  a  higher  rate  of  duty 
and  different  textile  category.  This 
document  invites  comments  regarding 
the  correctness  of  Customs  classification 
of  these  comforters. 
DATES:  Comments  must  be  received  on 
or  before  June  28, 1993. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  the  U.S. 
Customs  Service.  Office  of  Regulations 
and  Rulings,  Regulations  Brandi, 
Franklin  Court.  1301  Constitution  Ave., 
NW..  Washington.  DC  20229.  Comments 
may  be  viewed  at  the  Office  of 
Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street,  NW.,  suits 
4000,  Washington,  DC 
FOR  FURTMER  MFORMATKM  CONTACT: 
Craig  Clark,  Commercial  Rulings 
Division,  U.S.  Customs  Service,  (202) 
482-7050. 
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SUPPUaiDfTAIIY  MPOMUmON: 
Background 

Pursuant  to  section  SM,  Tariff  Act  of 
1930.  as  amandad  (19  US.C  1516X  • 
petition  has  been  filed  by  a  dooiestic 
interested  party  concerning  the 
classification  (rfcertaiii  down 
comforters  with  an  outer  shril  of  cotton 
in  subheading  9404.90.80,  HTSUS. 
subfect  to  a  Cohunn  1  rate  of  duty  of  5 
percent  ad  valorem. 

Heading  9404,  HTSUS.  provides  for 
articles  of  bedding  and  shnilar 
furnishing  (for  example,  mattresses, 
quilts,  eiderdowns,  cushions,  pouflies 
andpillows)  fitted  with  springs  or 
stufred  or  intemallv  fittea  with  any 
material  or  of  cellular  rubber  or  plastics, 
whether  or  not  covered. 

In  HQ  084000  Oune  16. 1969). 
Customs  held  that  a  down  comforter 
was  classified  as  an  article  of  bedding 
and  similar  furnishing,  other,  of  cottoo, 
not  containing  any  embroideiy,  lace, 
braid,  edging,  trimming,  piping 
exceeding  635  millimeters  or  applique 
work  in  subheading  9404.90.80.  HTSUS. 
subiact  to  a  Column  1  rate  of  duty  of  5 
f>ercent  ad  valorem  and  textile  category 
362.  This  down  comforter  had  a  shell 
made  of  100  percent  cotton  fabnc,  a 
filling  of  white  goose  down,  and  a 
piping  of  less  than  6.35  millimeters  on 
all  four  edges. 

In  HQ  066080  (February  0. 1990). 
Customs  held  that  a  down  comforter 
was  classified  in  subheading 
9404-90.80,  HTSUS,  sutqect  to  a  Column 
1  rate  of  duty  of  5  percmt  ad  valorem 
and  textile  categtvy  362.  This  down 
comloiter  had  a  100  percaiM  woven 
quilted  shell  and  a  filling  of  100  percent 
goose  down,  but  had  no  axtamal 
decorative  work. 

In  HQ  084000  and  HQ  086080 
Customs  held  determined,  therefore, 
that  it  is  the  outer  cotton  shell  that 
determines  the  classification  of  these 
down  comforters  at  the  subheading 
level,  making  them  classifiable  as  "of 
cotten." 

The  petitioner  contends  that  it  is  the 
down  filling,  and  not  the  outer  cotton 
shell,  that,  imparts  the  essential 
charadar  in  application  of  General  Rule 
of  hiterpretation  (GRI)  3(b)  to  the  down 
comforters  and  should  determine  the 
classification  at  the  subheading  leveL 
Consequently,  the  petitioner  submits 
that  the  proper  classification  oi  the 
down  comforters  with  cotton  covers  is 
as  "other,  other,  other,  other."  in 
subheading  9404.90.90.60.  HTSUS.  a 
residual  provision  within  heading  9404. 
subject  to  a  duty  rate  of  14.5  percent  ad 
valonm  and  textile  categcvy  899. 


PursuanI  to  9 175.21(a).  Otstoma 
Reguktkma  (19  CFR  17S.21(a)}.  bafcm 
making  a  detarminatiaii  on  this  maittar. 
Customa  invitaa  written  comuMnts  from 
interested  partiea  on  this  issue.  Tba 
petition  of  the  domestic  tnf  aatad 
party,  aa  well  as  all  comments  raorived 
in  responae  to  this  iMtica.  will  be 
availMjle  for  public  in^Mction  in 
accordance  with  the  Freedom  of 
hifonnatiaa  Act  (5  U.S.C  552).  $  1.4. 
Traaaan  D^iaitment  Regulations  (31 
CFR  1.4).  and  $  103.11(b).  Customs 
Regulationa  (19  CFR  103.11(b)),  oa 
rentier  business  days  between  the  hours 
of  9  a.m.  Kt/d  430  pjn.  at  the 
Regulatkma  Branch,  U.S.  Customa 
Service,  Office  of  Regulations  and 
Rulings.  Franklin  Court,  1099  14th  St.. 
NW.,  suite  4000,  Washington.  DC 

Authority 

This  notice  ia  publidted  in 
accordance  with  §  175.21(a),  Customs 
Regulations  (19  CFR  17$.21(a)}. 
MiduelRUM. 
Acting  Commissioner  of  Customs. 

Approved:  May  20. 1993. 
Ronald  ILNoUa. 

Assistant  Saattary  of  tba  Tnaiuiy. 
(PR  Doc  93-1 2S03  Filed  5-26-43;  8:45  am) 
BNJJNOCOOt' 


Intamai  Ravanua  Sarvlca 
26  CFR  Parti 

RIN  154S-AR10 

Dlvidands  Recaivad  Deduction  Holding 
Period  Reduced  for  Perioda  Wfiara 
RIak  of  Loaa  Olmlnlahad 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  determining  when 
a  taxpayer  must  reduce  its  holding 
period  of  stock  for  purposes  of  the 
dividends  received  deduction  because  it 
has  diminished  its  risk  of  loss  by 
holding  a  position  in  substantially 
similar  or  related  property.  The 
proposed  regulations  exercise  the 
regulatory  authority  granted  to  the 
Secretary  under  section  246(c)(4)(C)  of 
the  Intemel  Revenue  Code,  and  clarify 
the  apphcation  o(  the  holding  period 
rules.  In  addition,  this  document 
contaiiu  proposed  regulations  relating 
to  tax  straddles  involving  stock  aiwi 
substantially  similar  or  related  property. 
Those  proposed  regulations  exercise  the 


regulatory  authority  granted  to  tba 
Secretary  under  section  1092(dX3)(B)  of 
the  Intental  Revaoua  Coda. 
DATIS:  Written  cmnments  and  loquasta 
for  a  pubUc  hearing  must  be  received  by 
July  26,  1993. 

AOORCSSCt:  Send  comments  and 
requests  lor  a  pubUc  bearing  to:  *"«imn> 
Ravaona  Service.  P.O.  Box  7604,  Ban 
FrankUn  Station.  AttantiaD: 
CC£DRP.T  Jt  (Pl-23-92),  room  5229. 
Washington.  IX  20044. 
RM  FURTHER  atFORMATKM  CONTACT: 
Robert  N.  Delta  or  Richard  G.  Larklns, 
of  the  Office  of  Assiatant  Chief  Counsel, 
Finanda)  htstltutions  and  Products,  at 
202-622-3940  (not  a  toll-free  number). 

SUPPI^MENTARY  INFORMATION 

Background 

This  document  sets  forth  proposed 
amendments  to  the  Income  Tax 
Regulationa  (26  CFR  part  1)  under 
section  246(cM4UQ  of  the  Internal 
Revenue  Code  (Code)  reflecting 
amendments  made  by  section  53(b)  of 
the  Tax  Reform  Act  of  1984,  Public  Law 
98-369.  (1084-3  (VoL  1)  CB.  75).  ThU 
document  also  seta  forth  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  1092(dK3KB)  of  the  Code 
reflecting  amendments  made  by  section 
101(b)  of  the  Tax  Reform  Act  of  1984. 
Public  Law  98-369  (1984-3  (VoL  1)  CBi 
126). 

Exphaatioa  of  Provisions 

The  propoeed  regulations  under 
section  246  of  the  Code  are  found  in 
new  S 1346-5.  Paragraph  (a)  provides 
the  general  rule  that,  under  section 
246(cM4)(C)  of  the  Code,  xhe  holding 
period  of  stock  determined  for  purposes 
of  the  dividends  received  deduction  is 
appropriately  reduced  where  a  taxpayer 
has  diminished  its  risk  of  loss  by 
holding  one  or  more  other  positions  in 
substantially  similar  or  related  property. 

Paragraph  (bKl)  provides  a  definition 
of  "diminished  risk  ot  loss."  Generally, 
a  taxpayer  has  diminished  its  risk  of 
loss  on  its  stock  bv  holding  positions 
with  respect  to  substantially  similar  or 
related  property  if.  when  \ha  positions 
are  entered  into,  changes  in  the  fair 
market  values  of  the  stock  and  the 
positions  are  expected  to  vary  inversely. 

Paragraph  (b)(2)(i)  defines 
"substantially  similar  or  related 
property."  Genarally.  property  is 
substantially  similar  or  relalad  to  stock 
when  the  fair  market  valaes  of  the  stock 
and  the  other  luoperty  primarily  reflect 
the  performance  of  a  single  firm  or 
enterpriaa,  or  a  single  economic  factor, 
and  cnanges  in  the  fair  market  value  of 
the  stock  are  reesonably  expected  to 
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approxiinate  changes  in  the  fair  marieet 
value  (whether  positive  or  negative)  of 
the  other  property.  Further,  under 
paragraph  (b)(2)(ii),  property  that 
consists  of.  or  reflects  the  value  of,  a 
portfolio  of  stocks  or  securities  is 
substantially  similar  or  related  to  a 
portfolio  of  stocks  held  by  the  taxpayer 
if  changes  in  the  fair  market  value  of  the 
one  portfolio  are  reasonably  expected  to 
approximate  changes  in  the  fair  market 
value  (whether  positive  or  negative)  of 
the  other  portfolio. 

Pumiant  to  paragraph  (b)(3),  if 
property  or  an  index  is  substantially 
similar  or  related  to  stock  held  by  a 
taxpayer,  an  option  on  that  property  or 
index  is  also  substantially  similar  or 
related  Whether  a  taxpayer  has 
diminished  its  risk  of  loss  by  holding  an 
option  depends  on  the  degree  of  risk 
protection  that  the  option  affords. 

Paragraph  (b)(4)  provides  that  a 
taxpayer  has  diminished  its  risk  of  loss 
on  stock  by  holding  substantially 
similar  or  related  property  if  the 
taxpayer  is  the  beneflciary  of  a 
guarantee,  surety  agreement,  or  similar 
arrangement  providing  for  payments 
that  will  substantially  offset  clecreases 
in  the  fair  market  value  of  the  stock. 

Paragraph  (c)  provides  that  the 
regulations  may  not  be  avoided  through 
the  \ise  of  related  parties,  pass-through 
entities,  or  other  intermediaries. 
Paragraph  (d)  contains  examples  that 
illustrate  the  application  of  the 
regulations. 

The  effective  dates  are  contained  in 
paragraph  (e).  Generally,  these 
regulations  are  proposed  to  be  effective 
for  dividends  received  after  the  date 
final  regulations  are  published  in  the 
Federal  Register  on  stock  acquired  after 
July  18, 1984.  Pursuant  to  the  legislative 
history,  however,  in  the  case  of  certain 
specific  transactions,  the  regulations  are 
proposed  to  be  effective  for  any 
dividends  received  on  stock  acquired 
after  July  18. 1984. 

The  proposed  regulations  under 
section  1092  of  the  Code  are  found  in 
new  S  1.1092(d)-2.  Paragraph  (a) 
provides  that  the  definition  of  the  term 
"substantially  similar  or  related 
property"  in  the  section  246  regulations 
described  above  is  appUcable  for 
purposes  of  section  1092(d)(3)(B).  The 
effective  dates  are  contained  in 
paragraph  (b).  Generally,  these 
regulations  are  proposed  to  be  effective 
for  positions  estabUshed  after  the  date 
final  regulations  are  published  in  the 
Federal  Register.  Pursuant  to  the 
legislative  history,  however,  in  the  case 
of  certain  specific  transactions,  the 
regulations  are  proposed  to  be  effective 
for  positions  established  after  March  1, 
1984. 


Special  Analysis 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regiilatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (3  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  FlexibiUty  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comment  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety. 

A  public  hearing  will  be  scheduled 
and  held  upon  written  request  by  any 
person  submitting  written  comments  on 
the  proposed  rules.  Notice  of  the  time 
and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Robert  N.  Deitz  and 
Richard  G.  Larkins,  both  of  the  Office  of 
Assistant  Chief  Counsel  (Financial 
Institutions  and  Products),  Internal 
Revenue  Service.  However,  other 
personnel  fi^m  the  Service  and 
Treasury  IDepartment  participated  in 
their  development. 

List  of  Subjects 

26  an  1.241-1  thmugh  1.250-1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFE  1.1091-1  through  1.1092(d)-2 

Income  taxes,  Reporting  and 
recordkeeping  requirements.  Securities. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-4NC0ME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 19S3 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  two 
entries  in  numerical  order  to  read  as 
follows: 


Aolfaority:  26  U.S.C  7805  *  *  *  Section 
1.246-5  also  issued  under  26  U.S.C  246(c). 
*  *  *  Section  1.1092(d)-2  also  issued  under 
26  U.S.C  1092(d)(3)(B).  *  •  • 

Par.  2.  Section  1.246-5  is  added  to 
read  as  follows: 

|1.24»-6    Reduction  of  hddina  periods  hr. 
oertein  eHuatione 

(a)  In  general.  Under  section 
246(c)(4)(C),  the  holding  period  of  stock 
determined  for  purposes  of  the 
dividends  received  deduction  shall  be 
appropriately  reduced  where  a  taxpayer 
has  diminished  its  risk  of  loss  by 
holding  one  or  more  other  positions  in 
substantially  similar  or  related  property. 

(b)  Definitions — (1)  Diminished  risk  of 
loss.  Whether  a  taxpayer  has  diminished 
its  risk  of  loss  is  determined  according 
to  the  facts  and  circumstances  of  each 
case.  Generally,  a  taxpayer  has 
diminished  its  risk  of  loss  on  its  stock 
by  holding  positions  with  respect  to 
substantially  similar  or  related  property 
(within  the  meaning  of  paragraph  (b)(2) 
of  this  section)  if,  when  the  positions 
are  entered  into,  changes  in  the  fair 
market  values  of  the  stock  and  the 
positions  are  expected  to  vary  inversely. 

(2)  Substantially  similar  or  related 
property— {[)  In  general.  The  term 
"substantially  similar  or  related 
property"  is  to  be  applied  according  to 
the  facts  and  circumstances  in  each 
case.  Generally,  property  is  substantially 
similar  or  related  to  stodt  held  by  the 
taxpayer  when — 

(A)  The  fair  market  values  of  the  stock 
and  the  other  property  primarily  reflect 
the  performance  of — 

(1)  A  single  firm  or  enterprise;  or 

(2)  A  single  economic  factor,  such  as 
"(but  not  limited  to)  interest  rates, 

commodity  prices,  or  foreign  currency 
exchange  rates;  and 

(B)  Changes  in  the  fair  market  value 
of  the  stock  are  reasonably  expected  to 
approximate  changes  in  the  fair  market 
value  (whether  positive  or  negative)  of 
the  other  property. 

(ii)  Portfolio  of  stocks. 
Notwithstanding  paragraph  (b)(2)(i)(A) 
of  this  section,  property  that  consists  of, 
or  reflects  the  value  of,  a  portfolio  of 
stocks  or  securities  is  substantially 
similar  or  related  to  a  portfoUo  of  stocks 
held  by  the  taxpayer  if  changes  in  the 
fair  market  value  of  the  one  portfolio  are 
reasonably  expected  to  approximate 
changes  in  the  fair  market  value 
(whether  positive  or  negative)  of  the 
other  portfolio. 

(3)  Options.  For  purposes  of 
paragraph  (b)(2)  of  this  section,  if 
property  or  an  index  is  substantially 
similar  or  related  to  stock  held  by  a 
taxpayer,  an  option  to  sell  that  property 
or  index  is  also  substantially  similar  or 
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related  to  such  stocL  For  purposes  ckf 
paragraph  (bKl]  of  this  swtion.  an 
option  aiminighM  the  taxpayer's  risk  of 
loss  on  its  stock  if  decreases  in  the  fair 
market  vahie  of  the  stock  an  expected 
to  be  offset  substantially  by  increases  in 
the  fair  market  value  of  the  option.  For 
example,  options  to  sell  that  are 
significantly  out  of  the  money  will  not 
diminish  the  taxpayer's  risk  of  loss  on 
its  stock. 

[4)  Guarantees,  surety  agreements  and 
other  similar  arrangements.  For 
purposes  of  paragraph  (b)  of  this 
section,  a  taxpayer  has  diminished  its 
risk  of  loss  on  stock  by  holding 
substantially  similar  or  related  property 
if  the  taxpayer  is  the  beneficiary  ofa 
guarantee,  surety  agreement,  or  similar 
arrangement  providing  for  pajrments 
that  will  substantially  of&et  decreases 
in  the  fair  market  value  of  the  stock. 

(5)  Hedges  counted  only  once.  A 
position  established  to  hedge  cne 
outstanding  position,  transaction,  or 
obligation  of  the  taxpayer  is  not  treated 
as  diminishing  the  risk  of  loss  with 
respect  to  another  position  held  by  the 
taxi>ayer. 

(c)  Use  of  related  persons  or  pass- 
through  entities.  The  rules  of  this 
section  may  not  be  avoided  through  tha 
use  of  relatad  parties,  pass-through 
entities,  or  other  intermediaries. 

(d)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Examph  1.  General  application  to 
common  stock.  Corporation  A  and 
Corporation  B  are  both  automobile 
manufacturars.  The  fiair  market  values  of 
Corporation  A  and  Corporation  B  common 
stock  are  afbcted  not  only  by  tb«  general 
level  of  growth  tn  tha  ecoocoiy  and  th« 
industry,  but  also  by  indivldiial  corporate 
managemaot  dadskuis  as  well  as  corporate 
debt  levels.  Tha  iair  market  valuai  of 
Corporation  A  and  CorporatioQ  B  common 
stock  do  not  primarily  reflect  tha 
performance  of  a  single  firm  or  enterprise  as 
provided  in  paragraph  (bK2Ki)(A)(J)  of  this 
section.  The  EUr  market  value*  also  do  not 
primarily  reflect  a  single  ecooomlc  factor 
within  the  nmantng  of  paragraph 
(b)(2)(i)(AK^  of  this  section,  because  the 
stock  prices  are  affected  by  significant 
economic  fiKtors  that  are  not  the  same.  Thus. 
Corporation  A  coaanon  slock  is  not 
substantially  sinikr  cr  nht»d  to  Corporatkm 
B  common  stock. 

Example  2.  Commom  stock  yatmmfiectg 
commodity  price.  CarfonltknCmkd 
Corporation  D  both  hoU  gold  as  their 
primary  asset  Corpontion  M  purchased 
Corporation  C  oommon  stock  and,  around  the 
same  time  period,  sold  skort  CbipiDntiaB  D 
common  stock  TIm  performance  <rf 
Corpoiattao  C  sad  Cotponlioa  D  comaaon 
stock  doaaW  teack  Iha  BMiMSBaat  of  spot 
prices  In  goU.  Tha  Conosatkia  C  GmBMa 
stock  is  substantially  suiUar  cr  nlalad  to 
Corpontion  D  mmmni  (lock  became  their 


tail  maikat  valoas  primarily  reflect  the 
performance  of  tha  same  economic  foctor.  the 
price  of  gold,  and,  changes  tn  the  fair  market 
vahie  of  Gtnparation  C  common  stock  are 
reasonably  expected  to  approximate  chai^ea 
in  the  fair  market  value  of  Corpontian  D 
common  stock.  At  the  tima  tha  positions  (the 
Corporation  C  common  stock  and  the  short 
pKMition  in  Corporation  D  common  stock) 
wan  actered  Into,  It  was  expected  that 
changes  in  their  £air  market  values  would 
vary  inversely.  Thus,  Corporatloo  M  has 
diminished  its  risk  of  loss  on  its  Corpcratiaa 
C  common  stock  by  holding  substantially 
similar  or  related  property  for  purposes  of 
section  246(c)(4)(C). 

Examph  3.  Options.  Assume  the  same  bets 
as  in  Example  2.  except  that  Corporation  M, 
rather  than  selling  short  Corporation  D 
common  stock,  purchases  a  [nit  option  on 
Corporation  D  commoa  stock  Under 
paragraph  (b)(3)  of  this  section,  an  option  to 
sell  property  or  an  index  that  is  substantially 
similar  or  related  to  stock  heW  by  a  taxpayer 
is  also  substantially  similar  or  related  to  such 
stock.  As  determined  in  Example  2,  the 
Corporation  C  common  stock  is  substantially 
similar  or  related  to  the  Corporation  D 
common  stock  and.  thareiara,  tha  option  is 
substantially  similar  or  related  to  the 
Corporation  C  common  stock.  Because  tha 
option  is  not  significantly  out  of  the  money, 
decreases  In  the  blr  market  value  of  the  stock 
are  expected  to  be  oCbet  substantially  by 
increases  in  the  flair  market  value  of  the 
optioD.  Thus.  Corporation  M  has  dlminisbed 
its  risk  of  loss  on  its  Corporation  C  common 
stock  by  holding  substantially  simitar  or 
related  fvoperty  ior  purpoaea  of  section 
246(c)(4)(q. 

Example  4.  Baskets  of  stocks.  Corporation 
Z  buys  a  basket  of  common  stocks,  including 
some  that  are  included  in  the  S&P  500  index 
listing.  Shortly  thereafter,  Corporatioa  Z 
acquires  a  shot  poeitkia  in  a  regulatad 
futures  contract  ("RFC")  on  tha  SaP  500. 
Historically,  tha  perfonaance  of  the  basket  of 
stocks  has  mimicked  tha  perfonaance  of  the 
S&P  500.  Thus,  changes  in  the  £air  market 
value  of  the  basket  of  common  stocks  are 
reasonably  expected  to  approxinute  changes 
in  the  fiiir  market  vahie  of  the  sap  SOa  Thus, 
under  para^aph  (bK2Kii)  of  this  section,  the 
basket  of  stocks  is  substantially  similar  or 
related  to  the  RFC  Further,  because  wbeo  ttte 
positions  (the  basket  of  commoa  stodu  and 
the  short  position  in  a  RFC  on  the  S&P  500) 
are  entered  Into,  changes  In  their  hit  market 
values  are  expected  to  vary  inversely, 
Corporatioa  Z  has  diminished  Hs  risk  of  kiss 
on  the  basket  of  casamon  stocks  for  purposes 
ofsectiaa246(c)(4)(Q. 

Example  S.  Hedging  giaenl  market  risks. 
Corporation  X's  investment  portfolia  coaslsts 
of  conmon  stocks  of  companies  ia  tha 
industrial  sector.  trwlurfUg  ■oms  that  m 
included  in  the  SaP  500  index  listing. 
Corpontion  X  acqufavs  a  short  RFC  position 
on  the  sap  see  to  hedge  gsoeral  market  risks. 
Because  ^  posMioB  ia  tha  RFC  Is  kecking 
general  market  risk  and  not  spedftc  pertfoho 
risk  (in  this  caaa.  die  iadi^alal  sector  risk), 
changes  la  Iba  Mr  aaikat  vaioa  af  tha 
Investment  poftfciio  af  Goa^MMi  stocks  «• 
not  reaseoaUy  expected  to  aMoxlBMla 
changes  iaIiMUraMtkatvsSua  el  tha  sap 


500.  Tharaiora.  tha  RFC  is  not  substastlally 
similar  or  related  to  the  cooamoD  stocks. 

Example  €.  Noapartidpating  fixed-term 
prefisned  stock — U.S.  Ttvasuries.  Corporation 
S  purchases  Corporation  F  nonpartidpating, 
fixad-tarm  prefcrred  stock  tn  a  corporation 
that  consistently  has  paid  dividends  on  Its 
prefenad  stock  and  is  ecoaomlcally  strong. 
The  perfauuaaca  of  tiie  prefaired  stock 
cloeely  tracks  oxivaraaQts  in  interest  rates. 
Coipontioa  S  timuUananusly  sells  short 
United  States  Treasury  securities  with  a 
similar  maturity  as  the  preferred  stock  The 
preferred  stock  is  substantially  similar  or 
related  to  the  Treesory  securities  because 
both  primarily  reflect  tJ»e  performance  of  the 
same  economic  bctor,  interest  rates,  and 
changes  in  the  tur  market  value  of  tlie 
prefsned  stock  are  reasooably  expected  to 
approximate  changes  in  the  blr  market  vahie 
of  the  Treasury  securities.  Further,  at  the 
time  the  positions  (the  Corporation  F 
prebired  stock  and  the  short  p>osition  in 
United  States  Treasury  seomties)  are  entered 
into,  changes  in  their  fair  market  values  are 
expected  to  vary  inversely.  Therefore, 
Corporatton  S  has  diminished  its  risk  of  loss 
on  the  preferred  stock  tor  purposes  of  sectkia 
246(cX4)(Q. 

Example  7.  Participaliag.  fixed-term 
preferred  stock — U.S.  Treasuries.  Assume  tha 
same  Sacts  u  in  SrampJe  6.  except  that  the 
Corporation  P  preferred  stock  is  participating 
and  flxed-tarm.  Although  the  peitmmance  of 
the  Corporation  F  preferred  stock  is  afifected 
by  intarset  rates,  the  attendant  rights  of  tiie 
preferred  stock  cause  its  performance  to  be 
substantially  affected  by  more  than  a  single 
economic  foctor  for  purposes  of  paragraph 
(bM2)(i)(A)U)  of  dila  section.  Thus,  the 
preisoed  slock  and  the  Treasury  secaritiee 
are  not  substantially  similar  or  related 
property  for  purposes  of  section  246(cM4). 

Example  8.  Related  parties.  On  January  1. 
1993.  L  Corporation  purchased  for  Si  00,000 
s  basket  of  prefinred  stocks  of  companies  In 
the  utility  industry.  Abo  on  January  1, 1993, 
L  causes  R  Corpoietioa.  a  whoUy-owned 
subsidiary  of  L  Corponttoo.  to  sell  short 
SI 00,000  worth  of  utility  Indax  RFGS. 
Changes  In  the  bir  market  value  of  the  basket 
of  preferred  stocks  an  reasonably  expected  to 
approximate  changes  in  the  utility  index.  For 
purposes  of  section  246(cK4)(Q.  tlie  basket  of 
preferred  stocks  of  the  utility  companies  held 
oy  L  Corporation  is  substantially  similar  or 
related  to  the  RFCs  on  the  utility  index  held 
by  iU  subsidiary.  R  Corporation.  In  additioB, 
changes  tn  the  islr  market  values  of  the 
positions  (the  basket  of  piafsnad  stocks  and 
the  short  posiUoa  la  a  RFC  oa  the  utility 
Index)  vary  inversely.  Thus,  L  Corporatioa  Is 
treated  as  having  ><ii"ir»<«>wH  its  risk  of  loss 

on  the  besket  of  preferred  stocks  for  purposes 
of  section  24«(cK4)(q. 

(e)  ^ectiv9  datB    (1)  In  general.  The 
provisions  of  this  section  apply  to 
divldaiKk  received  after  (data  final 
regulation  are  publiahad  In  tha  Faderrf 
Ragiatar)  on  slock  acquired  after  July  M. 
1984. 

(2)  Spado/  rul»far  ^vidaads  recaiVed 
on  certain  stock.  hJotwithstanding 
paramaph  UXl)  of  thia  aactian.  tha 
proviakBa  a(  thia  aactkD  qiply  to  aay 
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dividends  received  by  a  taxpayer  on 
stock  acquired  aitw  July  18, 1984,  if  the 
taxpayer  has  diminished  its  risk  of  loss 
by  holding  substantially  similar  or 
related  property  involving  the  following 
types  of  transactions — 

li)  The  short  sale  of  common  stock 
when  holding  coovertible  preferred 
stock  of  the  same  issuer  and  the  price 
changes  of  the  two  stocks  are  related,  or 
the  short  sale  of  a  convertible  debentxire 
while  holding  convertible  preferred 
stock  into  which  the  debenture  is 
convertible  (or  common  stock),  or  a 
short  sale  of  convertible  preferred  stock 
while  holding  common  stock;  or 

(ii)  The  acquisition  of  a  short  posidon 
in  a  regulated  futures  contract  on  a  stock 
index,  or  the  acquisition  of  an  option  to 
sell  the  regulated  futures  contract  or  the 
stock  index  itself,  or  the  grant  of  a  deep- 
in-the-money  option  to  buy  the 
regulated  futures  contract  or  the  stock 
index  while  holding  the  stock  of  an 
investment  company  whose  principal 
holdings  mimic  the  performance  of  the 
stocks  included  in  the  stock  index,  or 
alternatively,  while  holding  a  portfolio 
composed  of  stocks  that  mimic  the 
performance  of  the  stocks  included  in 
the  stock  index. 

Par.  3.  Section  1.1092(d)-2  is  added 
to  read  as  follows: 

|1.1O02(d>-2    Peraonal  property 

(a)  Special  rules  for  stock.  Under 
section  1092(d)(3)(B),  personal  property 
includes  any  stock  that  is  part  of  a 
straddle  at  least  one  of  the  ofEsetting 
positions  of  which  is  a  position  with 
respect  to  substantially  similar  or 
related  property  other  than  stock.  For 
purposes  of  this  rule,  the  term 
"substantially  similar  or  related 
property"  is  defined  in  S  1.246-5(b). 

(b)  Effective  date— (1)  In  general  This 
section  shall  apply  to  positions 
established  after  (date  final  regulations 
are  oubUshed  in  the  Federal  Ragister]. 

(2j  Special  rule  for  certain  straddles. 
This  section  applies  to  positions 
established  after  March  1. 1984,  if  the 
taxpayer  substantially  diminished  its 
risk  of  loss  by  holding  substantially 
similar  or  related  property  involving  the 
following  types  of  transactions— 

(i)  Holding  o&etting  positions 
consisting  of  stock  and  a  convertible 
debenture  of  the  same  corporation 
where  the  price  movements  of  the  two 
positions  are  related;  or 

(ii)  Holding  a  short  position  in  a  stock 
index  regulated  futures  contract  (or 
alternatively  an  option  on  such  a 
regulated  futures  contract  or  an  option 
on  the  stock  index)  and  stock  in  an 
investment  company  whose  principal 
holdings  mimic  the  perfbrmanca  of  the 
stocks  included  in  the  stock  index  (or 


alternatively  a  portfolio  of  stocks  whose 
performance  mimics  the  performance  of 
the  stocks  included  in  the  stock  index). 
Teddy  K.  Kara. 

Acting  Commissioner  oflntwnal  Ravanue. 
IFR  Doc  93-12385  Filed  5-26-93;  8:45  am) 
MJJNQ  OOOf  4a»-aMi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[0AQP8  Numbw  MO-13-1-6675:  FRL- 
4659-6] 

Approval  and  Promulgation  of 
Implamantatlon  Plana;  State  of 
Mlaaourl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
revisions  to  the  Missouri  rules  which 
apply  to  rotogravure  and  flexographic 
printing  facilities  in  Kansas  Qty, 
Missouri,  and  St.  Louis.  Missouri.  These 
revisions  are  the  result  of  a  rule 
effectiveness  study  which  concluded 
that  changes  in  the  language  of  the  rules 
would  fadUtate  better  compliance  and 
enforcement. 

DATES:  Comments  must  be  received  on 
or  before  June  28, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
Lisa  V.  Haugen,  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  Qty,  Kansas 
66101.  The  state  submittal  and  the  EPA- 
prepared  technical  support  document 
(TSD)  are  available  for  public  review  at 
the  above  address  and  at  the  Missouri 
Department  of  Natural  Resources.  Air 
PoUution  Control  Program,  Jefferson 
State  Office  Building.  205  Jefferson 
Street,  Jefferson  City,  Missouri  65101. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
V.  Haugen  at  (913)  551-7877. 
SUPPt^MENTARY  INFORMATION:  On 
September  16  and  September  23, 1992. 
Missouri  submitted  amended  rules 
entitled  "Control  of  Emissions  from 
Rotogravure  and  Flexographic  Printing 
FaciUties"  (10  CSR  10-2.290  and  10 
CSR  10-5.340).  which  apply  to  sources 
In  Kansas  City,  Missouri,  and  St.  Louis, 
Missouri,  respectively.  These  rules  were 
adopted  by  the  Missouri  Air 
Conservation  Commission  after  proper 
notice  and  public  hearing  and  became 
effective  April  9, 1992. 

These  rule  amendments  were 
submitted  as  a  result  of  an  EPA  rule 
effiectiveness  study  which  was 
conducted  in  March  1991  as  part  of  a 
nationwide  compUance  study.  The 


purpose  of  the  study  was  to  review  the 
effectiveness  of  the  rule's  language  and 
rule  administration.  It  specifically 
examined  the  St.  Louis  City,  St.  Louis     • 
County,  and  state  of  Missouri  air 
pollution  control  programs. 

The  study  concluded  that  several 
improvements  could  be  made  to  the 
administration  of  the  rules,  and  that 
changes  in  the  language  of  the  rules  and 
other  revisions  would  aid  in  compliance 
and  enforcement.  As  a  result,  Missouri 
decided  to  make  the  suggested  changes 
in  the  rules  and  submitted  the  following 
amendments. 

Racordkaeping  Requirements 

The  rules  included  no  specific 
recording  frequency  for  data  to 
determine  compliance  with  the  control 
percentage  requirements  for  control 
devices.  Section  (4)  of  both  rules  now 
specify  that  exhaust  temperature  gas 
data  and  volatile  organic  compound 
(VOC)  breakthrough  data  for  carbon 
adsorption  units  be  recorded  daily. 

Section  (4)(A)(5)  of  both  rules 
originally  stated  that  recordkeeping  was 
required  for  any  parameter  that  the 
Director  determined  was  necessary.  The 
amendments  narrowed  the  requirement 
so  that  it  specifies  recordkeeping  for 
only  those  parameters  required  to 
determine  compliance  with  the 
regulation. 

Emission  Test  Reference  Methods  and 
Initial  Performance  Tests 

EPA  reference  method  25,  cited  in  10 
CSR  l(>-«.030  section  (14)(A),  is  the 
current  EPA  test  method  used  to 
determine  control  device  capture  and 
destruction  efficiency,  EPA  reference 
method  24(A).  cited  in  Missouri  rule  10 
CSR  10-6.030  section  (14)(C),  is  the 
current  EPA  test  method  used  to 
determine  volatile  matter  content  and 
density  of  printing  inks.  Both  test 
methods  were  added  to  the  rules. 

According  to  the  Missouri  Department 
of  Natiual  Resources  (MDNR),  the  intent 
of  the  original  rules  was  to  require 
initial  {>eriFormance  testing  to  determine 
compliance  with  the  VOC  Umits 
contained  in  the  rules.  However,  the 
language  in  section  (5)(A)  has  been 
amended  to  explicitly  require  that 
testing  to  determine  compliance  with 
the  rules  be  conducted  within  180  days 
of  the  effective  date  of  the  rules. 

Work  Practice  Requirements 

Section  (3)(C)(2)  was  added  to  both 
rules  and  contains  new  requirements  for 
clean-up  solvent  usage  and  storage. 
These  requirements  are  important  in 
limiting  fugitive  emissions. 
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General  Qarificatioaa       " 

MDNR  made  general  clarifications 
such  as  replacing  the  word  "operation" 
with  the  word  "press"  and  modifying 
the  organization  of  the  rules  so  that  the 
requirements  are  easier  to  understand. 

Another  important  clarification  was 
the  deletion  of  Section  5(B).  "Plantwide 
Compliance  Plan."  MDNR  removed  this 
provision  because  federal  approval  of 
such  a  plan  requires  a  separate 
rulemaking  and  a  source-specific  State 
Implementation  Plan  (SIP)  revision. 
Thus,  federally  approvable  plantwide 
compliance  plans  cannot  be  issued 
under  the  authority  of  these  rules. 

EPA  Action 

EPA  has  reviewed  the  revisions  in 
light  of  the  requirements  of  the  Clean 
Air  Act  (CAA),  and  believes  the 
revisions  meet  those  requirements. 
Therefore,  EPA  is  proposing  to  approve 
revisions  to  rules  entitled  "Control  of 
Emissions  from  Rotogravure  and 
Flexographic  Printing  Facilities"  (10 
CSR  10-2.290  and  10  CSR  10-5.340),  in 
the  Missouri  SIP.  The  rules  apply  to 
sources  in  Kansas  Qty,  Missouri,  and 
St.  Louis,  Missouri,  respectively. 

The  EPA  is  soliciting  public 
comments  on  this  notice  and  on  issues 
relevant  to  EPA's  proposed  action. 
Comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  address  above. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 


significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.PA.,  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C 
7410(a)(2)). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Regiiter  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  Table  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12292  for  a  period  of  two  years 
(54  FR  2222).  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  3  SIP  revisions  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  0MB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  On  EPA's  request. 

List  of  Sub|ects  in  40  CFR  Port  52 

Air  pollution  control. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  May  7, 1993. 
WiUiam  W.  Rica. 
Acting  HegionaJ  Administrator. 
|FR  Doc.  93-12645  Filed  5-26-93;  8:45  am) 
WUJNa  COOC  Mt»-CO-P 


40  CFR  Parts  80, 86, 88  and  600 
[AMS-FRL  4659-6] 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicia 
Engines;  Refueling  Emission 
Regulations  for  Ught-Outy  Vahlclas 
and  Trucks  and  Heavy-Duty  Vahlclaa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  public  hearing  and 
reopening  of  comment  period  on 
proposed  onboard  vapor  recovery 
regulations. 

SUMMARY:  On  April  15,  1992.  EPA 
published  a  Federal  Register  notice 
announcing  its  intent  not  to  implement 
vehicle  based  (onboard)  control  of 
refueling  emissions.  Subsequent  to  this 
decision  a  petition  for  review  was  filed 
in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  The  court 


granted  this  petition,  holding  that 
section  202(a)(6)  of  the  Qean  Air  Act 
established  a  mandatory  duty  for  EPA  to 
promulgate  an  onboard  requirement 
INRDC  V.  EPA.  983  F.  2d  259,  p.C 
Circuit  1993)).  This  notice  announces  a 
forthcoming  public  hearing  and  reopens 
the  comment  period  to  seek  comment 
on  changed  circumstances  since  EPA's 
previous  proposal  on  August  19, 1987, 
and  a  previous  notice  reopening  the 
comment  period  at  September  3, 1991. 
DATES:  Comments  will  be  accepted  until 
30  days  after  the  hearing  (July  21, 1993). 
The  public  hearing  will  be  held  on  June 
21, 1993.  It  will  start  at  9  a.m.  and  will 
continue  throughout  the  day  as  long  as 
necessary  to  complete  oral  testimony. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  dupUcate 
if  possible)  to  Public  Docket  No.  A-87- 
11,  at:  Air  Docket  Section  (LE-131).  U.S. 
Environmental  Protection  Agency, 
Attention:  Docket  No.  A-87-11,  401  M 
Street,  SW.,  Washington  DC  20460.  The 
public  hearing  will  be  held  at  Domino's 
Farms  Conference  Facility,  24  Frank 
Lloyd  Wright  Dr.,  Ann  Arbor,  Michigan 
(313)  930-4258. 

A  court  reporter  will  be  present  at  the 
hearing  to  make  a  written  transcript  of 
the  proceedings  and  a  copy  will  be 
placed  in  the  docket.  Anyone  desiring  to 
purchase  a  copy  of  the  transcript  should 
make  individual  arrangements  with  the 
court  reporter  at  the  time  of  the  hearing. 

Materials  relevant  to  this  action  are 
contained  in  public  dockets  A-87-11 
and  A-84-07,  located  in  the  Air  Docket 
of  the  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  and  are  available  for  review  in  room 
M-1500  between  the  hours  of  8:30  a.m. 
to  12  p.m.  and  1:30  p.m.  to  3:30  p.m.  on 
weekdays.  As  provided  in  40  CFR  part 
2,  a  reasonable  foe  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
James  G.  Bryson,  U.S.  Environmental 
Protection  Agenc>',  Regulation 
Development  and  Support  Division, 
2565  Plymouth  Rd.,  Ann  Arbor,  MI 
48105-2425,  telephone:  313/741-7828. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  19, 1987,  EPA  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
control  of  vehicle  refueling  emissions 
(52  FR  31162).  This  proposal  was  the 
culmination  of  an  EPA  study  on 
gasoline  marketing  emissions,  which 
assessed  the  need  for  control  of 
refueling  emissions  and  the  relative 
merits  of  the  two  technologies  available 
to  achieve  this  control,  namely,  controls 
incorporated  into  the  design  of  the 
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vehicle  (known  as  onboard)  and 
controls  at  the  gasoline  dispensing 
pump  (known  as  Stage  II)  (see  Public 
Docket  A-B4-07). 

At  the  time  the  proposal  was 
published.  EPA  also  released  several 
important  regulatory  support 
documents.  These  included  a  response 
to  comments  received  on  the  above- 
mentioned  gasoline  marketing  study,  a 
draft  Regulatory  Impact  Analysis,  and 
two  technical  support  documents.  These 
and  other  related  documents  are 
available  in  Public  Docket  A-67-11. 

Subsequent  to  the  publication  of  the 
proposal,  a  public  hearing  was  held  in 
October  1987,  followed  by  an  extensive 
public  comment  period  which  closed  in 
February  1988.  EPA  analyzed  the  key 
issues  identlHed  by  commenters  and 
determined  that  a  final  rule  should  be 
delayed  pending  resolution  of  the  safety 
concerns  raised  by  commenters.  Further 
delay  occxured  when  it  became  evident 
that  Congress  would  include  provisions 
regarding  the  control  of  refueling 
emissions  in  the  amendments  to  the 
Clean  Air  Act  (CAA).  The  legislative 
process  resulted  in  the  incliuion  of  an 
amendment  to  section  202(a)(6) 
regarding  onboard  vapor  recovery  in  the 
1990  Clean  Air  Act  Amendments,  which 
requires  that  within  1  year  after  the  date 
of  the  enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  the  Administrator 
shall,  after  consultation  with  the 
Secretary  of  Transportation  regarding 
the  safety  of  vehicle-based  ('onboard') 
systems  for  the  control  vehicle  refueling 
emissions,  promulgate  standards  under 
this  section  requiring  that  new  light- 
duty  vehicles  manubctured  beginning 
in  the  fourth  model  year  after  the  model 
year  in  which  the  standards  are 
promulgated  and  thereafter  shall  be 
equipped  with  such  systems. 

SutMsaquent  to  the  enactment  of  the 
1990  Qean  Air  Act  Amendments.  EPA 
continued  its  consultation  with  the 
Department  of  Transportation  (DOT) 
related  to  potential  safety  concerns 
regarding  onboard  vapor  recovery 
systems.  In  July,  1991,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA),  which  is  part  of  DOT. 
completed  an  updated  safety  study 
entitled  "An  Assessment  of  the  Safety  of 
Onboard  Refueling  Vapor  Recovery 
Systems".  On  September  3. 1991,  EPA 
published  an  additional  Federal 
Register  notice  (56  FR  43682)  releasing 
the  h4HTSA  report  for  public  review  and 
seeking  comment  on  other 
circumstances  which  had  changed  since 
the  NPRM  was  first  published  The 
notice  also  included  reference  to  s 
document  entitled  "Summary  of 
Changed  Circumstances",  which 
discussed  statutory  changes,  technology 


development,  and  potential 
modifications  to  this  refueling  test 
procedure.  Comments  were  sought  on 
the  material  in  this  dociunent,  which 
was  released  to  the  public  and  placed  in 
the  docket. 

EPA  held  a  public  hearing  on 
September  26  and  27, 1991,  and 
comments  were  received  for  thirty  days 
thereafter.  Comments  covered  NHTSA 's 
safety  report  and  the  safety  concern  in 
general,  points  raised  in  the  September 
1991  notice,  and  a  number  of  other  areas 
generally  related  to  the  control  of 
refueling  emissions.  Subsequent  to 
receipt  of  comments  EPA  continued  the 
consultation  with  NHTSA.  Based  on  the 
outcome  of  the  consultation.  EPA 
determined  that  onboard  controls 
should  not  be  required.  A  Federal 
Register  notice  explaining  this  decision 
and  the  supporting  rationale  was 
published  on  April  15. 1992  (57  FR 
13220). 

Subsequently,  several  parties  filed 
petitions  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Qrcuit.  The  primary 
argument  presented  to  the  court  was 
that  EPA  lacked  discretion  under 
section  202(a)(6)  of  the  Clean  Air  Act  to 
decline  to  issue  onboard  controls,  and 
the  Agency's  failure  to  promulgate 
onboard  standards  was  therefore 
unlawful. 

Oral  argument  was  held  on  November 
28, 1992  and  on  January  22, 1993,  the 
court  held  that  the  statute  creates  a 
mandatory  duty  for  EPA  to  promulgate 
onboard  standards  NRDC  v.  EPA.  983 
F.2d  259.  The  court  set  aside  the  Final 
Agency  Action,  and  ordered  EPA  to 
promulgate  onboard  standards  in 
compliance  with  the  Clean  Air  Act. 

n.  Request  for  Comments 

Given  the  need  to  proceed  with 
developing  an  onboard  final  rule,  EPA 
has  decided  to  provide  an  additional 
opportunity  for  public  comment  on 
circumstances  that  have  changed  since 
publication  of  the  NPRM  in  August 
1987  and  the  notice  in  September  1991. 
Given  the  developments  mentioned 
above,  EPA  believes  that  further 
opportunity  for  public  comment  is 
desirable.  Over  the  years  in  which  this 
rulemaking  has  been  underway.  EPA 
has  received  comment  on  a  number  of 
issues  related  to  refueling  emissions  and 
their  control.  Major  issues  such  as  fuel 
volatility  and  improved  vehicle 
evaporative  emissions  control  have  now 
been  decided  by  regulation  and  the 
control  of  refueling  emissions  using 
Stage  n  equipment  was  addressed  by  the 
1990  Clean  Air  Act  Amendments.  And, 
while  the  safety  of  onboard  systems  is 
still  important,  it  is  now  essential  to 


focus  attention  on  identifying  the  most 
effective  means  to  address  potential 
safety  concerns  for  onboard  systems 
seeking  emission  certification. 

There  are  still  a  number  of  key  issues 
to  be  decided  with  regard  to  onboard 
controls.  Each  of  these  has  already  been 
addressed  in  the  previous  notices  and 
comments  thereon,  and  EPA's  current 
thinking  on  these  issues  stems  from  the 
previous  public  process.  The  purpose  of 
this  notice  is  to  explain  the  Agency's 
current  thinking  on  these  issues  and  the 
opdons  we  are  considering  for  the  final 
rule.  EPA  has  consulted  with  DOT/ 
NHTSA  in  the  development  of  this 
notice. 

Further  public  comment  on  the  ideas 
and  options  presented  below  will  allow 
the  Agency  to  develop  s  final  rule  that 
fully  considers  the  latest  views  on  these 
issues  and  others  associated  with 
onboard  controls.  EPA  is  seeking    ^ 
comment  in  five  key  areas  discussed 
below. 

A.  Applicability  of  the  Standard 

1.  Vehicle  Classes 

In  the  August  1987  NPRM.  EPA 
proposed  that  onboard  should  apply  to 
all  three  vehicle  classes:  light-duty 
vehicle  (LDV).  light-duty  truck  (LDT). 
and  heavy-duty  vehicles  (HDVs).  As  was 
discussed  in  the  September  1991  notice 
document,  the  CAA  Amendments  of 
1990  explicitly  included  only  LDVs.  and 
while  legislative  history  suggests  that 
Congress  may  have  intended  to  include 
LDTs  within  the  scope  of  the 
requirement,  there  were  no  specific 
provisions  covering  or  excluding  either 
LDTs  or  HDVs.  Thus,  if  EPA  were  to 
extend  the  onboard  requirement  beyond 
LDVs.  it  must  rely  on  its  authority  imder 
section  202(a)(1)  of  the  Act. 

EPA  is  inclined  to  extend  the  onboard 
requirement  to  include  all  three  vehicle 
classes  and  seeks  comment  from  the 
public  on  this  issue.  Given  that  the 
statute  provides  EPA  some  latitude  in 
implementing  the  onboard  requirement 
for  LDTs  and  HDVs,  the  decision  on 
what  vehicles  should  be  covered 
depends  on  factors  such  as  technical 
feasibility,  environmental  benefits,  cost, 
cost  effectiveness  and  safety  among 
others.  EPA  estimates  that  LDTs 
contribute  about  one-third  of  the  annual 
refueling  emissions  and  HDVs  another 
five  percent.  As  was  discussed  in  the 
September  1991  notice  and  the 
supporting  analyses  in  the  docket,  there 
are  many  similarities  between  LDV  and 
LDT  fuel  systems  and  thus  the  onboard 
control  tedmology,  costs,  and  cost 
effectiveness  all  would  be  similar.  Also, 
many  of  the  HDVs  between  8500  and 
10,000  lbs  GVWR  (known  as  Class  n 
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HDVs)  are  very  similar  to  their 
somewhat  lighter-weight  LDT 
counterparts.  In  fact,  under  current  EPA 
regulations  manufacturars  have  the 
option  to  certify  these  Class  n  HDVs  as 
LDTs.  Also,  these  vehicles  are 
considered  to  he  LDTs  for  purposes  of 
DOT  FMVSS  301  covering  fuel  system 
integrity.  Thus,  technology,  costs  and 
cost  effectiveness  would  oe  similar  as 
well. 

Furthermore,  while  the  fuel  system 
configurations  for  heavier-HDVs  are 
often  different  than  for  lighter-weight 
HDVs,  as  was  discussed  in  the  NPRM, 
heavier-HDVs  are,  we  believe,  amenable 
to  onboard  controls  as  well  and  their 
costs  and  cost  effectiveness  are 
attractive.  EPA  is  sensitive  to  some  of 
the  technical  issues  raised  in  previous 
proceedings  in  this  rulemaking  with 
regard  to  heavier-HDVs  and  venicles 
such  as  recreational  vehicles  whose 
fuel/vapor  control  systems  are  modified 
by  secondary  manufacturers.  EPA  asks 
for  comment  on  the  technical  feasibility 
of  onboard  control  for  these  vehicles. 
Nonetheless,  it  should  be  noted  that 
these  vehicles  will  have  to  implement 
the  recently  promulgated  improved 
evaporative  emission  regulations,  so 
similar  control  system  hardware  will 
likely  already  be  on  these  vehicles. 
However,  in  contrast  to  LDVs  and  LDTs, 
heavier-HDVs  are  subject  to  Federal 
Highway  Administration  fuel  tank 
safety  standards  instead  of  FMVSS  301. 

Finally,  with  regard  to  costs  and  cost 
effectiveness  it  should  be  noted  that 
about  30  ozone  non-attainment  areas 
have  already  or  will  implement  Stage  n 
refueling  controls  before  onboard 
controls  begin.  As  was  discussed  in  the 
previously  mentioned  April  15. 1992 
Federal  Register  notice,  EPA  expects 
that  these  Stage  n  controls  would  cover 
about  33  percent  of  the  nationwide  fuel 
consumption.  See  57  FR  at  13229-30,  In 
a  cost  effectiveness  analysis,  onboard- 
equipp>ed  vehicles  would  therefore  not 
be  credited  with  these  reductions  imtil 
Stage  n  controls  are  eUminated. 

A  December  22, 1989  analysis  of 
onboard  and  evaporative  emission 
control  costs  and  cost  effiectiveness 
indicated  that  the  incremental  costs  for 
a  liquid  seal,  integrated  onboard/ 
imjproved  evaporative  system  (costs  of 
onboard  controls  over  improved 
evaporative  controls)  would  run  only  a 
few  dollars  a  vehicle  and  that  these 
costs  would  be  more  than  offset  by  the 
refueling  vapor  recovery  credit  (see 
docket  at  IV-B-19).  If  33  percent  of  the 
refueling  emissions  are  credited  to  the 
Stage  n  controls,  not  onboard,  the  costs 
would  rise  but  overall  there  would  still 
be  a  net  cost  savings  on  a  per  vehicle 
basis  Thus  onboard  controls  are 


attractive  for  LDTs  and  HDVs  from  a 
cost  and  cost  effectiveness  perspective 
even  if  current  Stage  n  implementation 
is  considered.  See  also  57  FR  at  13229. 

2.  Fuel  Type  Considerations 

The  Clean  Air  Act  Amendments  of 

1990  do  not  preclude  EPA  from 
applying  the  onboard  requirement  to 
vehicles  powered  by  fueu  other  than 
gasoline.  EPA  could  institute  refueling 
controls  for  other  fuels  under  its  section 
202(a)(1)  authority.  In  the  September 

1991  notice,  EPA  described  this  issue 
and  posed  options  for  vehicles  using 
fuels  whose  refueling  emissions  are 
inherently  below  the  refueling  emission 
standard. 

To  expand  on  that  proposal  and  the 
comments  thereon,  EPA  is  considering 
and  requests  comment  on  extending  the 
onboard  requirement  and  the  refueUng 
emission  standard  to  all  fuels/vehicles, 
whether  the  vehicle  is  powered  by 
liquid,  gaseous,  or  any  other  fuel  and 
whether  the  vehicle  is  dedicated, 
flexible  or  bi-fueled.  If  the  vehicle  is 
flexible-fueled  the  standard  would 
apply  to  all  fuel  combinations;  if  bi- 
fueled,  the  standard  would  apply  to 
both  fuels.  However,  if  a  manufacturer 
believes  that  a  vehicle/fuel  will  pass  the 
refueling  emission  standard  inherently 
(without  the  use  of  a  control  system), 
the  manufacturer  would  be  permitted  to 
-  request  that  the  Administrator  allow 
testing  to  be  waived.  During 
certification,  the  manufacturer  would 
have  to  attest  that  the  vehicle  family 
inherently  passes  the  refueling  emission 
standard  (without  a  control  system). 
This,  of  course  would  be  subject  to  EPA 
review  and  approval  as  part  of  the 
certification  process.  EPA  would  retain 
the  option  to  conduct  the  refueUng 
emissions  test  for  any  vehicle  and  fuel 
and  the  manufacturer  would  be  liable  in 
the  event  of  a  failure.  For  bi-fuel 
vehicles  this  provision  would  apply  to 
each  fuel  Individually.  Such  an 
approach  has  worked  successfully  for 
diesel  carbon  monoxide  (CO)  emissions 
certification. 

3.  Cahfomia  Coverage 

As  was  indicated  in  the  August  1987 
NPRM,  the  onboard  requirement,  like 
other  section  202  requirements,  would 
apply  to  vehicles  in  all  50  states.  If 
California  has  its  own  motor  vehicle 
emissions  control  program  in  effect 
pursuant  to  a  waiver  of  federal 
preemption  issued  by  EPA  under 
section  209  of  the  Act,  however, 
compliance  with  the  California 
program's  standards  is  deemed  to  be 
compUance  with  the  federal  program 
standards.  See  section  209(b)(3).  Thus,  if 
the  California  program  for  which  a 


waiver  is  in  effiact  does  not  require 
onboard  refueling  vapor  recovery 
equipment,  vehicles  certified  to 
California's  standards  would  not  be 
required  to  have  onboard  systems.  This 
is  the  same  situation  as  is  the  case  for 
any  other  federal  standard  for  which 
Cahfomia  has  no  comparable  standard 
or  has  a  less  stringent  comparable 
standard  (e.g.,  the  cold  temperature  CO 
standards  that  go  into  effect  beginning 
the  1994  model  year  on  the  federal  side 
that  have  no  Cahfomia  counterpart  at 
this  time).  If,  however,  no  waiver  were 
in  effisct  for  CaUfomia's  motor  vehicle 
standards  due  to  a  failure  on  CaUfomia'ii 
part  to  meet  the  criteria  set  forth  in 
section  209  for  a  waiver  from  federal 
preemption,  than  motor  vehicles  sold  in 
Cahfomia  would  have  to  comply  with 
all  fiaderal  requirements,  including 
onboard  reauirements.  The  issue  of 
whether  California's  standards  satisfy 
the  criteria  of  section  209  is  a  matter 
that  EPA  considen  in  section  209 
waiver  proceedings,  and  is  not  a  part  of 
this  rulemaking. 

B.  Implementation 

Section  202(a)(6)  addresses  the 
implementation  of  onboard  controls  for 
Ught-duty  vehicles.  Specifically,  the  Act 
states  that  "the  standards  *  •  •    shall 
apply  to  a  percentage  of  each 
manufacturer's  fleet  of  new  Ught-duty 
vehicles  beginning  with  the  fourth 
model  year  after  the  model  year  in 
which  the  standards  are  promulgated." 
The  Act  then  goes  on  to  specify  an 
implementation  schedule  of  40  percent 
of  each  manufacturer's  production  in  ^ 
the  fourth  model  year  after  the  model 
year  of  promulgation,  80  percent  in  the 
fifth  year,  and  100  percent  in  the  sixth 
and  later  years.  EPA  projects  the 
promulgation  of  the  final  rule  sometime 
in  the  1994  model  year,  so  the  first 
model  year  of  applicabiUty  would  be 
1998. 

The  CAAA  do  not  specifically  address 
leadtime  or  a  phase-in  schedule  for  LDT 
or  HDV  onbovd  requirements. 
However,  section  202(a)(2)  indicates 
that  any  standard  promulgated  under 
the  202(a)(1)  authority  shall  take  effect 
after  such  period  as  the  Administrator 
finds  necessary  to  permit  the 
development  and  appUcation  of  the 
requisite  technology  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  such  period. 

Based  on  tne  comments  received  on 
the  NPRM,  it  would  be  reasonable  to 
implement  the  onboard  requirement  for 
LE)Ts  and  HDVs  in  the  same  model  year 
and  under  the  same  phase-in  schedule 
as  for  LDVs:  that  is,  a  four  model  year 
leadtime  with  a  three  model  year  phase- 
in  beginning  in  1998.  A  common  set  of 
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technology  is  expected  among  the  three 
vehicle  cXisses,  and  EPA's  previous  cost 
analyses  and  other  comments  in  the 
docket  do  not  suggest  that  the  costs  of 
implementing  an  onboard  requirement 
are  sensitive  to  leadtime  when  such  an 
implementation  scheme  is  permitted  In 
the  vast  majority  of  cases,  onboard 
controls  cx>uld  be  Incorporated  directly 
into  new  vehicle  designs  instead  of  as 
a  retrofit  thus  saving  the  costs  tied  up 
in  mid-model  vehicle  modifications. 
Most  comments  on  the  proposed  rule 
indicated  that  four  model  years  leadtime 
with  a  phase-in  was  sufficient  to 
implement  an  onboard  requirement  and 
deal  with  the  retrofit  issue. 

To  provide  the  manufacturers  an  even 
greater  degree  of  flexibiUty  while  still 
achieving  essentially  the  same  level  of 
in-use  emission  reductions,  EPA  is 
considering  a  compliance  approach  that 
would  treat  each  manufacturer's 
combined  LDV,  LDT,  and  HDV 
production  as  a  set  for  purposes  of 
meeting  the  sales  percentages  prescribed 
above  during  the  phase-in  years.  The 
prescribed  percentages  would  be 
applied  to  a  manufacturer's  total  sales, 
not  each  vehicle  class  individually. 
More  specifically,  this  would  mean  that 
the  prescribed  percentages  of  a 
manufacturer's  sales  (4030)  would  have 
to  be  onboard-equipped,  but  the 
manufacturer  could  use  any 
combination  of  LDVs.  LDTs,  and  HDVs 
to  meet  the  requirement  This  approach 
wo\ild  not  restdt  in  fewer  complying 
vehicles  and  thus  would  be  expected  to 
be  neutral  from  an  emissions  reduction 
peiippective.  Vehicles  meeting  the 
standard  because  they  are  inherently 
low  in  refueling  vapor  emissions  (as 
discussed  elsewhere  in  this  notice) 
would  not  be  counted  in  either  the 
percantage  complying  or  base  sales 
calculations. 

A  program  of  this  nature  is  potentially 
valuable  from  several  perspectives. 
First,  improved  evaporative  emission 
controls  under  section  202(k)  of  the 
CAA  (see  58  PR  16004,  March  24. 1993) 
are  being  phased-in  over  a  time  firame 
which  overlaps  that  discussed  above  for 
onboard.  Also,  the  DOT  is  considering 
changes  to  FMVSS  301  which,  if 
implemented,  could  impact  onboard- 
equipped  vehicles  (see  57  FR  59041. 
December  14, 1992).  The  manufacturers 
may  find  value  in  the  flexibihty  of  being 
able  to  tailed  the  implementation  of 
their  combined  control  strategies  across 
the  vehicle  classes  and  model  years  as 
allowed.  Among  other  potential 
benefits,  this  could  reduce  costs  and 
facility  concerns  and  allow  even  greater 
accommodation  in  vehicle  model 
introduction  and  elimination  th^tn 
already  accorded  by  the  phase-in 


schedule.  A  similar  program  has  been 
implemented  successfully  for  the  1991 
and  1994  heavy-duty  engine  oxides  of 
nitn^en  and  particulate  matter  emission 
standards. 

EPA  asks  for  comment  on  the 
leadtime  requirements  for  LDTs  and 
HDVs  and  the  overall  need  for  and 
desirabihty  of  the  approach  to 
compliance  laid  out  above. 

C.  Refueling  Emissions  Test  Procedure 

EPA  has  been  assessing  potential 
onboard  system  test  prooediu«s  for 
several  years.  Because  refueling 
emissions  and  evaporative  emissions 
have  a  common  source  and  are 
controlled  with  similar  technologies, 
progress  made  in  the  control  of 
evaporative  emissions  is  relevant  to  the 
onboard  test  procedure  discussion.  On 
March  24.  1993.  EPA  published 
regulations  for  new  evaporative 
emission  standards  and  test  procedures 
for  all  three  vehicle  classes  (58  FR 
16002).  These  requirements  begin 
phasing-in  during  model  year  1996  and 
become  fully  effective  in  model  year 
1999.  As  can  be  seen  in  the  proposed 
approaches  described  below,  it  is  EPA's 
goal  to  integrate  the  test  procedures  for 
refueling  and  evaporative  emissions  to 
the  greatest  degree  possible,  in  order  to 
reduce  testing  costs  and  burdens.  This 
is  e8p>ecially  important  for  vehicle 
designs  in  which  the  onboard  systems 
share  common  vapor  storage  units  with 
the  evaporative  emissions  control 
systems,  referred  to  as  integrated 
systems. 

EPA  proposed  two  sets  of  onboard 
system  test  procedures  in  the  1987 
NPRM.  One  set  of  procedures  was 
proposed  for  integrated  systems  and  a 
separate  set  of  procedures  was  proposed 
for  onboard  systems  that  do  not  use 
shared  vapor  storage  units,  referred  to  as 
non-integrated  systems. 

In  the  notice  of  public  hearing  and 
report  availabiUty  published  on 
September  3. 1991  (56  FR  43682).  EPA 
requested  comment  on  some  additional 
testing  alternatives  being  considered  for 
both  types  of  systems.  Tame 
alternatives  are  described  in  the 
"Summary  of  Changed  Cinnmistances", 
dated  Augvist  1991  (Docket  item  IV-A- 
5). 

The  proposed  test  procedures  for 
integrated  and  non-integrated  systems 
involve  the  same  basic  steps:  load  the 
Morage  canister  with  bydrocartran 
vapor,  drive  the  vehicle  to  provide 
opportunity  for  canister  purge,  and 
rehiel  the  vehicle  while  measuring 
emissions.  The  procedure  proposed  in 
the  NPRM  (52  FR  31248)  for  the 
refueling  step  is  common  to  both  sets  of 
test  procures.  It  involves 


disconnecting  the  vapor  line  from  the 
fuel  tank  to  the  canister,  draining  the 
fuel  tank,  refueling  with  test  fuelto  10 
percent  of  the  nominal  tank  capacity, 
soaking  the  vehicle  for  6  to  24  hours  at 
80  °F  (±3  "¥),  reconnecting  the  vapor 
line,  and  fueling  the  vehicle  with  test 
fuel  at  81-84  "F  in  a  seeled  enclosure 
(SHED)  while  measuring  emissions. 
Fueling  is  terminated  at  the  first 
automatic  shuto^  that  occurs  after  a 
quantity  of  fuel  has  been  pumped  equal 
to  85  percent  of  the  nominal  tank 
capacity.  EPA  welcomes  additional 
comment  on  this  procedure  and  it* 
specifications. 

The  following  discussion  describes 
the  testing  alternatives  proposed  in  th<* 
past,  as  well  as  current  considerations 
which  might  affect  the  final  test 
procedures.  These  alternatives  deal 
primarily  with  the  methods  of  driving 
test  vehicles  for  canister  purge  and  with 
methods  for  loading  the  canisters  prior 
to  driving.  Although  these  alternatives 
are  primarily  concerned  with  the 
sequencing  of  test  procedure  elements, 
rather  than  with  the  refueling  test 
procedure  jser  se,  some  potential 
alternatives  to  the  above-described 
refueling  test  procedure  are  also 
discussed. 

1.  Integrated  Systems 

a.  Backgmund.  In  the  NPRM.  EPA 
proposed  that  integrated  systems  be 
tested  by  loading  the  storage  canister 
with  fuel  vapors  to  breakt^ugh  (the 
point  at  which  a  specified  small 
quantity  of  hydrocarbon  vapor  is 
emitted),  then  providing  opportimity  to 
purge  the  canister  via  one  of  two  driving 
sequences,  and  finally  conducting  the 
refueling  test.  The  two  driving  sequence 
options  were  referred  to  as  the  cyclic 
drive  and  the  continuous  drive. 

The  cyclic  drive  simulates  three  days 
of  typical  driving  and  parking  events. 
Each  "day"  consists  of  three  drives  on 
the  EPA  Urban  Dynamometer  Driving 
Cycle  (UDDS)  schedule  (also  referred  to 
as  the  LA-4  cycle),  each  followed  by  a 
one-hour  hot  soak,  and,  following  the 
third  hot  soak,  a  simulated  diurnal  heat 
build.  Performing  this  sequence  a  total 
of  three  times,  followed  by  one 
additional  UDDS  drive,  completes  the 
preconditioning  drive  for  the  cyclic 
drive  option.  The  diurnal  heat  builds 
were  proposed  to  be  accomplished  by 
heating  the  fuel  frx>m  60  to  84  "F,  using 
a  heat  blanket.  The  three  day  simulation 
was  deemed  adequate  to  establish  an 
equilibrium  condition  in  the  canister 
and  therefore  additional  driving  was 
considered  unnecessary. 

The  continuous  drive  is  an 
abbreviated  schedule  designed 
primarily  to  reduce  testing  time 
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compared  to  the  full  cyclic  drive.  U 
consists  of  repeated  UDDS  drives.  The 
number  of  UDDS  cycles  driven 
corresponds  to  the  amount  of  driving 
mileage  needed  to  purge  the  canister  to 
the  state  it  would  have  been  in  had  the 
same  vehicle  been  operated  over  the 
cyclic  drive  schedule.  Obviously, 
determining  the  number  of  UDDS  cycles 
needed  requires  that  the  cyclic  drive  be 
performed  on  a  vehicle  in  each  refueling 
family  to  determine  the  appropriate 
canister  state.  Once  this  has  been  done, 
however,  all  further  testing  for  a 
tttfuehng  family  could  rely  on  the 
continuous  drive  sequence. 

In  the  September  1991  notice,  EPA 
put  forth  two  additional  test  procedure 
allematives.  Both  alternatives  were  in 
response  to  manufacturers'  comments 
concerning  the  complexity  of  the 
procedures  proposed  in  the  NPRM. 
These  options  would  make  use  of  a 
portion  of  the  evaporative  emissions  test 
sequence,  as  then  proposed,  to  load  and 
purge  the  canister  in  preparation  for  the 
refueling  test.  In  this  way.  the  exhaust 
and  refueling  emission  measurements, 
as  well  as  some  or  all  of  the  evaporative 
emission  measurements  (depending  on 
refueling  test  placement),  could  be  made 
in  a  single  test. 

The  evaporative  emissions  test 
sequence  under  consideration  at  the 
time  of  the  September  1991  notice 
consisted  of  a  canister  preconditioning 
step  followed  by  test  procedures 
conducted  in  the  following  order:  the 
exhaust  emissions  test,  three  two-hour 
diurnal  heat  builds  from  72  to  96  'F.  the 
running  loss  test,  and  finally  a  hot  soak 
and  permeation  loss  test.  One  proposed 
onboard  refueling  test  alternative  would 
place  the  refueling  emissions 
measurement  at  the  end  of  this  entire 
evaporative  sequence.  The  other 
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proposed  alternative  would  place  it  after 
the  exhaust  test. 

The  second  alternative  would  avoid 
the  testing  resources  required  under  the 
first  alternative  in  those  cases  for  which 
only  refueling  measurements  are 
needed.  On  the  other  hand,  the  second 
alternative  would  make  it  necessary  to 
run  through  portions  of  the  test  twice  if 
both  refuehng  and  evaporative 
measurements  are  needed.  EPA 
expressed  an  interest  in  possible  ways 
of  alleviating  these  problems,  such  as 
allowing  re-entry  of  the  evaporative 
sequence  after  the  refueling  test  (and 
some  additional  purge),  or  adopting  the 
first  alternative  for  normal  certification 
testing  and  retaining  the  second 
alternative  as  a  stand-alone,  short  test 
for  use  at  EPA's  discretion.  Additional 
discussion  of  the  advantages  and 
disadvantages  of  these  alternatives  can 
be  found  in  the  September  1991  notice 
and  related  documents. 

b.  Current  considerations.  The  most 
significant  consideration  aHiecting  the 
testing  of  integrated  systems  is  the 
impact  of  EPA's  final  evaporative 
emission  test  procedure  (58  FR  16002, 
March  24. 1993).  The  September  1991 
notice  based  its  proposed  alternatives 
for  integrated  system  testing  on  the 
proposed  evaporative  emissions  test 
procedure  current  at  that  time,  but  also 
indicated  that  the  onboard  testing 
alternatives  may  be  modified  if  the  final 
evaporative  emissions  test  were  to  be 
substantially  changed.  The  final 
evaporative  emissions  test  procedure  is. 
in  fact,  different  from  the  proposal  that 
existed  in  September  1991,  largely  as  a 
result  of  discussion  generated  at  a 
January  1992  public  workshop  and 
subsequent  comment  period 
(announced  in  a  December  17. 1991 
noUce.  56  FR  65461).  The  final 
evaporative  emissions  test  elements 


have  been  sequenced  differently  and  a 
supplemental  test  has  been  adopted, 
involving  two  diurnal  heat  builds  after 
the  exhaust  emission  test. 

The  most  important  aspect  by  which 
the  final  and  proposed  evaporative 
emissions  test  procedures  differ  is  the 
sequencing  of  test  elemenU.  The 
proposed  procedure  placed  the  running 
loss  and  hot  soak  tests  after  the  diurnal 
test;  the  final  rule  places  them  before 
the  diurnal  test  (see  Figure  1).  Placing 
the  refueling  test  at  the  end  of  the  full 
evaporative  emissions  test  would 
therefore  represent  a  substantial 
increase  in  stringency.  The  refueling 
vapor  load  would,  in  this  case,  need  to 
be  stored  immediately  after  the  large 
vapor  load  from  a  simulated  three-day 
park  in  hot  summertime  conditions, 
with  no  intervening  drive  for  purge. 
This  clearly  represents  an  extreme  in- 
use  scenario;  it  is  expected  that  some 
driving  would  occur  prior  to  refueling 
in  virtually  every  situation. 

Therefore,  among  other  options  (and 
as  previously  proposed).  EPA  is 
considering  integrating  the  refueling 
emissions  test  with  the  evaporative 
emissions  test  by  conducting  the 
refueling  test  as  a  branch-out  procedure 
directly  after  the  running  loss  test.  EPA 
believes  that  this  approach,  indicated  as 
Option  B  on  Figure  1.  may  be  sufficient 
to  verify  that  integrated  systems  will 
provide  good  in-use  control,  without 
imposing  unreasonable  performance 
requirements.  Placing  the  refueling  test 
after  the  running  loss  test  in  this  way  is 
a  logical  extension  of  the  option 
considered  under  the  September  1991 
notice  that  would  have  placed  the 
refueling  test  after  the  entire  evaporative 
emissions  sequence. 

MLLMQ  coos  mfr-W-r 
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As  a  logical  extension  of  the  other 
option  proposed  in  the  September  1991 
notice,  EPA  is  considering  placing  the 
refueling  test  after  the  exhaust 
emissions  test  in  the  supplemental 
evaporative  emissions  test  procedure. 
This  is  indicated  as  Option  A  on  Figure 
1.  In  effect,  this  option  involves  the 
seme  sequence  of  test  elements  as  the 
corresponding  option  proposed  in  the 
September  1991  notice. 

These  options  have  corresponding 
advantages  and  disadvantages.  Option  A 
would  require  that  storage  canisters, 
starting  in  a  loaded  condition,  be 
sufficiently  purged  during  the  exhaust 
test  driving  to  accommodate  the 
refueling  test  vapor  load.  This  would 
ensiue  that  onboard  system  designs 
have  a  relatively  high  rate  of  purge  and 
would  thereby  help  to  ensure  good  in- 
use  control.  However,  the  higher  purge 
rate  could  potentially  make  it  difficult 
to  design  systems  to  meet  stringent 
exhaust  emission  standards  while  the 
canister  is  being  pu.'ged.  By  requiring 
that  the  running  loss  test  procedure  be 
conducted  before  the  refueling  test, 
option  B  would  provide  more 
opportunity  for  purging  the  canister,  but 
would  require  the  expenditure  of 
significant  resources  in  preparing  for 
and  conducting  the  running  loss  test 
procedure  in  order  to  test  onboard 
systems.  In  addition,  the  canister 
loading  methods  available  in  option  A 
are  not  available  in  option  B,  and  vice 
versa.  A  detailed  discussion  of  canister 
loading  methods  is  provided  in 
subsection  C.3  below. 

Another  extension  of  these  two 
options  that  EPA  is  considering  would 
place  the  refueling  test  after  the  exhaust 
emissions  test  in  the  supplemental 
evaporative  emissions  test  procedure, 
but  with  additional  driving 
corresponding  to  the  running  loss  test 
driving  (UDDS/two  New  York  City 
cycles/UDDS)  before  the  refueling  test. 
Tliis  approach,  indicated  as  Option  Bl 
on  Figure  1,  would  combine  the  canister 
preconditioning  methods  of  the 
supplemental  evaporative  emissions  test 
with  the  driving  available  for  canister 
purge  under  Option  B.  but  would  not 
necessarily  involve  the  intricate  controls 
on  temperatures  and  other  parameters 
required  to  conduct  the  running  loss 
test. 

In  considering  these  integrated 
evaporative/onboard  test  procedure 
options,  EPA  is  expecting  that  the 
requirements  for  refueling  emissions 
control  will  result  in  similar  integrated 
S3rstem  canister  sizes  and  purge  designs 
as  the  requirements  for  evaporative 
emissions  control.  The  refueling  test  is 
important,  however,  in  verifying  that 
onboard  system  seals  and  vapor  flow 


paths  are  adequate  and  in  verifying 
overall  system  performance. 

Reentry  into  the  evaporative  test 
sequence  after  the  refueling  test, 
although  desirable  in  reducins  the 
testing  burden,  is  not  essential  and  may 
not  be  feasible,  due  to  the  complexity 
this  would  add  to  the  procedure. 
Therefore,  none  of  the  options  currently 
under  consideration  aDow  a  re-entry 
opportunity.  However,  EPA  remains 
open  to  suggestions  for  how  this  might 
be  accomplished.  EPA  is  considering  all 
of  the  above-described  testing  options 
equally  and  solicits  any  comments  that 
would  aid  in  deciding  which  approach 
to  take  in  the  final  rule. 

Conunents  and  suggestitms  are  also 
solicited  regarding  simpler  means  of 
preconditioning  vehicles  when  only  the 
refueling  emissions  measurement  is 
desired.  This  is  especially  of  concern  in 
relation  to  the  testing  alternative  that 
would  place  the  refueling  test  after  the 
running  loss  test,  because  the  running 
loss  test  requires  a  rather  complex 
configuring  of  thermocouples,  fans,  and 
other  equipment  In  the  process  of 
developing  the  evaporative  emissions 
rule,  manufacturers  suggested  that  a 
simplified  approach  could  be  used  in 
those  EPA  enforcement  testing 
situations  for  which  diurnal  emission 
measurements  are  desired,  but  nmning 
loss  emission  measurements  are  not.' 
This  approach,  to  be  used  at  EPA's 
option,  would  have  involved 
conducting  the  running  loss  driving  at 
some  nominal  ambient  temperature, 
perhaps  80  "F,  without  monitoring  the 
fuel  tank  temperature  or  pressure. 
Comments  are  requested  on  the 
potential  for  using  this  as  an  optional 
approach  in  preconditioning  vehicles 
for  the  refueling  test  and  on  the 
appropriate  specifications  for 
conducting  this  preconditioning.  This 
approach  cOuld  be  applied  to  EPA 
confirmatory  and  in-use  verification 
testing  only,  or  could  be  extended  to 
manufacturers'  certification  testing  as 
well.  It  would  not  be  used  for 
evaporative  emissions  measurements. 
Other  suggestions  for  ways  to  make  the 
preconditioning  process  less  resource- 
intensive  are  also  requested. 

2.  Non-Integrated  Systems 

a.  Background.  Refueling  canisters  in 
non-integrated  systems  are  subject  to 
vapor  loading  only  from  refueling 
events.  Therefore,  preconditioning 
involving  evaporative  loads  such  as 
fi-om  hot  soaks  and  simulated  diurnal 
park  events  is  unnecessary. 


'  Mamorandum  bom  Don  Kopiiuki  to  Public 
Docket  A-«»-10.  March  23. 1992  (docket  Item  A- 
89-18.  IV-E-19). 


As  a  result,  EPA  proposed  in  the 
NPRM  that  these  canisters  be  loaded  to 
breakthrough  as  in  the  integrated  system 
test,  and  then  purged  via  driving 
through  repeated  UDDS  cycles  on  a 
dynamometer,  or  repeated  Durability 
Driving  Schedule  (DDS)  cycles  on  a  test 
track.  The  vehicles  would  be  driven 
until  an  amount  of  fuel  essentially  equal 
to  85  percent  of  the  nominal  tank 
volume  has  been  consumed  (52  FR 
31251).  This  amount  corresponds  to  the 
minimum  amount  of  fuel  pumped  into 
the  tank  during  the  refueling  portion  of 
the  test.  The  refueling  portion  of  the  test 
would  be  identical  to  tnat  used  for 
integrated  systems.  EPA  also  requested 
comment  on  an  optional  abbreviated 
test  involving  refueling  after  a  partial 
drivedown  of  the  tank  volume  (30  to  40 
percent)  and  an  engineering  analysis  to 
verify  that  resulU  from  this  test  could  be 
extrapolated  to  demonstrate  successful 
performance  under  the  full  drivedown 
test  procedure  (52  FR  31197). 

The  September  1991  notice  added  for 
consideration  an  optional  approach 
aimed  at  reducing  the  testing  burden. 
The  manufocturers  could  drive  any 
number  of  UDDS  cycles  prior  to  the 
refueling  test,  provided  Oiat  85  percent 
or  less  of  the  fuel  tank  capacity  is 
consumed.  The  refueling  test,  including 
the  vehicle  soak  and  fuel  tank  drain  and 
fill  to  10  percent,  would  then  be 
conducted.  EPA  would  be  able  to 
conduct  confirmatory  and  in-use 
verification  testing  of  a  vehicle  based  on 
the  number  of  UDDS  cycles  used  by  the 
manufacturers  for  the  same  vehicle 
design. 

An  additional  optional  pnx»dure,  to 
be  performed  at  EPA's  discretion,  was 
included  in  the  September  1991  notice. 
Under  this  option,  a  vehicle  would  be 
fueled  to  automatic  nozzle  shutoff, 
driven  some  integer  number  of  UDDS 
cycles  chosen  by  EPA,  and  then 
subjected  to  the  refueling  emissions 
measurement  with  no  intervening  drain 
and  fill.  Testing  under  tliis  option 
would  help  to  ensure  that  onboard 
systems  have  an  adequate  design  margin 
to  accommodate  the  partial  refuelings 
common  in  use,  and  that  purge 
strategies  that  inappropriately  minimize 
purge  during  the  exhaust  emission  test 
would  not  be  adopted.  EPA  also 
suggested  that  it  may  be  necessary  to 
include  a  requirement  for  essentially 
constant  purge  during  each  UDDS  of  the 
test  in  order  to  preclude  inappropriate 
purge  strategies  that  would  minimize 
purge  impacts  on  exhaust  emissions 
during  testing  but  not  during  in  use 
operation. 

The  loading  of  canisters  in  non- 
integrated  systems  would,  under  the 
approach  taken  in  the  September  1991 
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notice,  make  use  of  the  loading 
procedure  from  the  evaporative 
emissions  test  procedure  proposed  at 
that  time.  Cactoring  in  any  changes  made 
to  this  procedure  in  finalizing  the 
evaporative  emission  rule.  At  that  time, 
this  proposed  procedure  involved  an 
initial  refueling,  followed  by  one  UDDS 
driving  cycle,  a  canister  loading  step, 
and  a  cold  soak.  The  loading  could  be 
accomplished  using  either  a  SHED 
procedure  or  a  bendi  procedure.  In  the 
SHED  procedure,  fuel  vapor  is  delivered 
to  the  canister  by  subjecting  the 
vehicle's  fuel  tank  to  repeated  60  to  84 
"F  heat  builds  until  2  grams  of 
hydrocarbon  is  detected  In  the  SHED.  In 
the  bench  procedure,  the  canister  would 
be  bench  purged  and  then  loaded  with 
an  amount  of  butane  vapors  equal  to  1.5 
times  the  canister  working  capacity, 
similar  to  the  method  used  in  the 
evaporative  emissions  test  procedure 
adopted  by  the  California  Air  Resources 
Board. 

b.  Current  considerations.  Because 
non-integrated  systems  are  isolated  from 
evaporative  emissions  control  systems, 
the  changed  circumstances  arising  from 
finalization  of  the  evaporative  emissions 
rule  do  not  have  a  major  impact  on  the 
non-integrated  system  test  procedure, 
except  as  discussed  in  subsection  C.3 
below.  EPA  still  believes  that 
preconditioning  driving  that  involves 
the  consumption  of  approximately  85 

itercent  of  the  fuel  in  the  fuel  tank  (or 
ess  at  the  manufacturer's  option)  is 
appropriate.  EPA  is  considering  using 
the  UDDS  instead  of  the  DDS  for 
onboard  system  track  driving,  in  order 
to  be  consistent  with  the  new 
evaporative  emissions  test  procedure. 
EPA  again  solicits  suggestions  for  other 
methods  of  preconditioning  non- 
integrated  canisters  in  a  way  that  retains 
the  performance-based  nature  of  the  test 
''Vith  less  use  of  testing  resources. 

EPA  is  considering  adopting  one  or 
both  of  the  additional  measures  referred 
to  in  the  September  1991  notice  for  non- 
integrated  systems:  An  alternative 
partial  fill  test  procedure  and  a 
requirement  that  the  purge  volume  be 
essentially  constant  (or  decreasing)  over 
the  series  of  UDDS  preconditioning 
drives.  The  partial  nil  procedure  would 
be  used  at  EPA's  discretion  in 
confirmatory  and  in-use  testing  to  verify 
system  performance  in  partial  refueling 
events.  EPA  again  requests  comment  on 
these  measujes  and  on  the  issues 
concerning  pump  shutoff  variability 
referred  to  in  the  September  1991 
notice. 

One  issue  of  concern  to  EPA  is  the 
possibility  that  certain  onboard  canister 
purge  strategies  may  result  in 
inadequately  purged  canistere  in  use.  A 


design  which  delays  the  purge  of  the 
onboard  canister  following  a  cold  start 
may  pass  the  non-integrated  system  test, 
because  the  proposed  test  allows  a  large 
amount  of  driving  under  warmed-up 
conditions.  However,  such  systems  may 
fail  to  adequately  purge  the  canisters  in 
those  common  in-use  situations  which 
involve  a  large  number  of  cold  starts 
between  refuelings.  Therefore,  EPA 
desires  to  retain  the  flexibility  in  the 
non-integrated  system  test  procedure  to 
conduct  some  of  the  UDDS  driving 
beginning  in  a  cold  start  condition,  as 
provided  for  in  the  NPRM.  Comments 
are  requested  on  this  issue. 

Comments  received  in  response  to  the 
September  1991  notice  indicated  that 
clarification  is  needed  regarding  EPA's 
intended  approach  to  loading  and 
purging  non-integrated  refueling 
canisters  for  exhaust  emissions  testing. 
EPA  believes  that  it  is  appropriate  to 
load  these  canisters  as  well  as 
evaporative  system  canisten  prior  to 
conducting  exhaust  emi.ssion  testing, 
using  the  same  loading  procedure. 

3.  Additional  Test  Procedure  Issues 

a.  Canister  loading.  One  area  in  which 
the  final  evaporative  emissions  rule 
impacts  the  testing  of  onboard  systems 
is  the  canister  loading  procedure.  The 
options  discussed  under  the  September 
1991  notice  included  using  the 
evaporative  test  canister  loading 
procedure  in  conducting  both  integrated 
and  non-integrated  onboard  system 
testing.  The  final  evaporative  system 
test  procedure  includes  three  methods 
for  conducting  canister  loading:  (1) 
Loading  with  fiiel  vapora  to  the  2  gram 
breakthrough  point  by  conducting 
repeated  72  to  96  'F  heat  builds,  (2) 
bench  purging  the  canister  and  then 
sending  to  it  a  total  amount  of  butane 
equal  to  1.5  times  the  canister  working 
capacity,  at  IS  grams  per  hour  of  butane 
in  a  50/50  butane/nitrogen  mix,  or  (3) 
loading  to  the  2  gram  breakthrough 
point  by  sending  40  grams  per  hour  of 
butane  (in  a  50/50  butane/nitrogen  mix) 
to  the  canister.  The  advantages  and 
disadvantages  of  these  methods  are 
discussed  in  the  Regulatory  Impact 
Analysis  for  the  evaporative  emissions 
rulemaking.' 

If  EPA  were  to  adopt  one  or  more  of 
the  integrated  onboard/evaporative 
testing  options  discussed  above,  the 
canister  loading  method  would  be 
determined  accordingly,  because  these 
options  involve  already-established 
loading  procedures.  The  first  two 


>  "FIimI  Regulatory  Impact  Analytia  and 
Summary  and  Analysis  of  Commanta,  Control  of 
Vahioilw  Evaporative  Emissioo*",  U.S.  EPA, 
February  1M3,  p.32. 


loading  methods  are  very  similar  to  the 
methods  under  consideration  at  the  time 
of  the  September  1991  notice.  The  first 
and  third  methods  would  be  available 
for  integrated  system  testing  if  the 
above-discussed  options  A  or  Bl  were 
finalized,  because  options  A  and  Bl  are 
connected  to  the  supplemental 
evaporative  test  sequence  which  uses 
these  loading  methods.  Likewise,  the 
second  method  would  be  available  for 
integrated  system  testing  if  the  above- 
discussed  option  B  were  finalized.  For 
non-integrated  system  testing,  EPA  is 
considering  adopting  whatever  canister 
loading  procedure(s)  are  adopted  for 
integrated  system  testing,  based  on  the 
choice  of  integrated  system  testing 
options,  described  above.  This  would 
help  to  ensure  maximum  consistency 
between  the  two  sets  of  procedures. 

Comments  are  requested  on  these 
canister  loading  options,  as  well  as  on 
other  suggestions  for  canister  loading. 
The  reader  should  review  relevant 
portions  of  the  evaporative  emission  test 
procedure  (CFR  section  86.132-96, 
published  in  58  PR  16002)  in 
considering  this  issue. 

b.  Spitback  test.  With  regard  to  the 
spitback  test  recently  adopted  as  part  of 
the  evaporative  emissions  rule,  EPA  is 
considering  special  provisions  for 
onboard-equipped  vehicles.  In  the 
refueling  test,  the  fuel  nozzle  is  inserted 
in  the  fillpipe,  the  nozzle  latch  is  set  to 
provide  the  appropriate  dispensing  rate, 
and  the  vehicle  is  refueled  until 
automatic  shut-off  of  the  nozzle  ocoirs. 
If  the  nozzle  shuts  off  before  85  percent 
of  the  fuel  tank  capacity  has  been 
dispensed,  the  fuel  dispensing  must  be 
restarted  and  allowed  to  run  to 
automatic  shut-off  as  many  times  as  is 
necessary  imtil  at  least  the  requisite 
volume  of  fuel  has  been  dispensed. 
During  the  refueling  event  any  fuel 
spitback  at  automatic  nozzle  shut-off 
would  spill  into  the  SHED  and 
evaporate.  The  emissions  related  to  the 
evaporation  of  the  spilled  fuel  would 
then  be  counted  as  part  of  the  emissions 
allowable  under  the  refueling  standard 
(52  FR  31251).  Under  this  test 
procedure,  due  to  the  stringency  of  the 
refueling  standard,  almost  any  hiel 
spilled  into  the  SHED  would  result  in  a 
failure  of  the  refueling  emission 
standard. 

Given  the  design  of  the  refueling 
emission  test  and  the  stringency  of  the 
refueling  emission  standard  as  called  for 
in  the  CAA,  it  may  be  unnecessary  to 
require  an  onboard-equipped  vehicle  to 
demonstrate  the  ability  to  pass  both  the 
refueling  test  and  a  separate  fuel 
spitback  test.  Thus,  EPA  requests 
comment  on  a  provision  which  would 
permit  a  manufacturer  certifying  an 
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onboard-equipped  vehicles  to  seek  a 
waivw  from  also  having  to  perfonn  the 
separate  spitback  test,  if  the 
manuCscturer  believes  that  the  refueling 
test  alone  is  sufficient.  The  separate 
spitback  test  would  remain  in  place  for 
all  ncMi-onboard  equipped  vehicles  and 
EPA  would  retain  the  authority  to  use 
the  separate  spitback  test  during 
confmnatorv  and  in-use  testing  for  all 
vehicle  models,  including  those  covered 
under  waivers. 

c.  Cap  removal  emissions.  The  test 
procedure  proposed  in  the  August  1987 
NPRM  did  not  include  a  provision  for 
measuring  the  "puff  loss"  emissions 
from  a  pressurized  fiiel  tank  when  the 
fuel  cap  is  removed  for  refueling.  EPA 
proposed  such  a  capK>ff  test  in  tixe 
evaporative  emissions  NPRM  (55  FR 
1914.  January  19, 1990).  Although  the 
final  evaporative  emissions  rule  did  not 
finalize  wis  test  requirement,  it  did 
provide  for  a  certain  degree  of  contrpl  of 
these  emissions  by  including  a 
provision  for  limiting  the  fuel  tank 
pressure  diuing  vehicle  operation  to  10* 
inches  of  water,  unless  manufacturers 
include  design  provisions  for  venting 
the  tank  pressure  to  the  evaporative 
canister  when  the  fuel  cap  is  opened  (58 
FR  16002).  However,  this  provision  does 
not  control  puff  loss  emissions  from 
vehicles  designed  to  operate  with  fuel 
tanks  at  pressures  less  than  10  inches  of 
water. 

EPA  estimates  that  puff  loss  emis-sions 
at  pressures  of  5  to  10  inches  of  water 
can  be  on  the  same  order  of  magnitude 
as  the  controlled  refueling  emissions 
allowed  imder  the  standard.  Therefore, 
EPA  is  considering  finalizing  the  cap  off 
procediue  as  part  of  the  refueling  test. 
This  would  require  the  removal  of  the 
fuel  cap  in  the  SHED,  shortly  alter  the 
preconditioning  drive,  with  resulting 
emissions  measured  and  combined  with 
the  other  refueling  emissions  in 
determining  compliance  with  the 
refueling  standard.  Comments  are 
requested  on  this  issue. 

a.  Miscellaneous  issues.  In  the 
September  1991  notice,  EPA  referred  to 
an  abbreviated  test,  to  be  performed  at 
EPA's  discretion,  aimed  at  verifying  the 
integrity  of  fillpipe  seals  and  vapor 
lines.  In  this  procediue,  the  canister 
would  be  thoroughly  bench  purged,  and 
then  the  vehicle  would  be  subjected  to 
the  refueling  emissions  measurement 
test  and  standard.  A  variation  of  this  test 
would  be  to  vent  the  canister  outlet  port 
outside  the  SHED  instead  of.  or  in 
addition  to,  bench  purging  the  canister. 
Also,  EPA  proposed  revising  the 
nominal  10  gallon  per  minute  refueling 
rate  specified  for  testing  in  the  NPRM  to 
a  range  of  4  to  10  gallons  per  minute, 
in  order  to  allow  verification  of  good 


system  performance  at  low  flow  rates 
sometimes  encountered  in  use.  The  seal 
verification  test  and  the  revised  flow 
rate  specification  would  be  appUcable  to 
non-integrated  and  integratea  systems 
alike.  These  issues  are  still  under 
consideration  and  comments  on  them 
are  requested. 

Besides  canister  loading  and  test 
segment  sequencing,  other  aspects  of  the 
final  evaporative  emissions  test 
procedure  affect  the  current 
considerations  for  the  onboard  test.  EPA 
is  interested  in  ensuring  that  the 
evap<»ative  and  refueling  tests  make  use 
of  the  same  equipment  as  much  as 
possible,  and  in  adopting  common 
specifications  for  parameters  such  as 
soak  temperatures  and  tolerances  and 
air  circulation  rates,  where  appropriate. 
Comment  is  requested  on  specific  items 
for  which  this  might  be  achieved.  Also, 
the  spitback  test  contained  in  the  final 
evaporative  emissions  rule  includes  a 
number  of  specifications  on  refueling 
procedures  adopted  in  response  to 
manufacturers'  comments.  Comments 
on  the  advisabihty  of  adopting  ell 
relevant  specifications  from  the  spitback 
test  for  the  refueling  test  are  requested 
as  well. 

D.  Level  of  the  Refueling  Emission 
Standard.  Useful  Life,  and  Warranty 
Periods  for  Onboard-Equipped  Vehicles 

The  1990  CAA  Amendments  call  for 
a  refueling  emission  standard 
representing  at  least  a  95  percent 
reduction  over  uncontrolled  levels. 
Using  the  empirical  relationship  derived 
by  EPA  based  on  the  results  of 
uncontrolled  gasoline-fueled  vehicle 
testing,  9.0  psi  RVP  test  fuel  and  the 
tank  and  dispensed  fuel  temperatures  as 
presented  in  the  NPRM,  the 
uncontrolled  emission  level  is  about 
5.43  grams  per  gallon  (g/gal).  A  95 
percent  reduction  represents  an 
emission  standard  of  0.25  g/gal. 

In  the  August  1987  NPRM.  EPA 
proposed  a  refueling  emission  standard 
of  0.10  g/gal  based  on  the  levels 
achieved  in  development  prototype 
programs.  These  programs,  which  are 
discussed  in  the  docket.  Included  both 
bench  hardware  system  evaluations  and 
vehicle-based  systems.  This  is 
equivalent  to  about  a  98  percent 
reduction  from  uncontrolled  refueling 
emission  levels.  The  analysis  supporting 
the  proposed  standard  indicated  that  it 
was  cost  effective  at  that  level  and  given 
the  expected  similarity  in  technology 
would  be  feasible  for  all  three  vehicle 
classes  (hght-duty  vehicles  (LDVs). 
light-duty  trucks  (LDTs),  and  heavy- 
duty  vehicles  (HDVs)).  Even  though 
EPA  and  others  have  configured  only 
LDVs  with  onboard  systems,  the 


comments  indicate  that  the 
manufecturers  have  installed  onboard 
systems  on  several  LDT  models.  Also,  as 
was  discussed  above,  the  fuel  systems 
are  very  similar  and  EPA  beUeves  that 
the  onboard  technology  can  easily  be 
extrapolated  to  the  other  vehicle  classes 
as  was  the  case  with  evaporative 
emission  control  technology.  Thus,  EPA 
beUeves  that  onboard  control 
technology  can  be  applied  equally 
effectively  to  LDTs  and  HDVs,  an 
onboard  refueling  standard  in  the  range 
of  0.10-0.25  g/gJ  is  feasible  for  LDTs 
and  HDVs. 

Manufacturers'  onnments  on  the 
September  1991  notice  expressed 
concerns  about  in-use  compliance 
margins  if  the  standard  is  set  at  0.10  g/ 
gal.  To  address  these  concerns,  EPA  is 
considering  setting  the  onboard 
refueling  emission  standard  somewhere 
in  the  range  of  0.10  to  0.25  g/gel.  EPA 
asks  comment  on  the  level  at  which  the 
standard  should  be  set  including 
justifying  data  and  analysis  for  any 
recommendations. 

The  onboard  requirement  would 
apply  for  the  fiill  useful  Ufs  of  the 
vehicles.  As  was  discussed  in  the 
September  1991  notice,  for  LDVs  and 
certain  LDTs  these  are  periods  of  10 
year8/100,000  miles  per  section 
202(d)(1)  and  11  years/l  20,000  miles  for 
other  LDTs,  whichever  comes  fii^.  For 
HDVs  the  mileage  periods  in  40  CFR 
86.085-2  would  apply  except  that  the 
time  period  would  Be  extended  to  10 
years  under  section  202(d)  of  the  CAA. 
Thus,  for  all  Otto-cycle  HDVs  (such  as 
gasohne)  and  light  heavy-duty  diesel 
cycle  vehicles  (HDDVs),  the  period 
would  be  10  years/110.000  miles, 
whichever  comes  first.  For  the  other 
HDDVs,  the  useful  life  would  be  10 
years/ 185. 000  miles  for  medium  HDDVs 
and  10  years/290.000  miles  for  heavy 
HDDVs.  whichever  comes  first. 
Similarly,  under  section  202(d),  the 
period  for  testing  for  purposes  of  in-use 
compliance  under  section  207  is  a 
period  of  7  years  or  75,000  miles 
whichever  occurs  first. 

Under  section  207(i)  of  the  CAA, 
beginning  in  the  1995  model  year  the 
warranty  period  for  most  LDV  and  LDT 
vehicle  emission  control  system 
components  was  Umited  to  2  years/ 
24,000  miles,  whichever  comes  first 
except  for  major  emission  control 
components  for  which  the  warranty 
period  is  8  years/80.000  miles, 
whichever  comes  first.  These  major 
components  are  Umited  to  the  catalytic 
converter,  the  electronic  emissions 
control  unit,  and  the  onboard  emissions 
diagnostic  device  except  the 
Administrator  may  designate  additional 
components  or  devices  as  specified 
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major  emission  control  components  if 
the  devioa/component  was  not  in 
general  use  prior  to  the  1990  model  year 
and  the  Administrator  determinea  that 
the  retail  cost  exceeds  $200  (1989 
dollars). 

As  has  been  detailed  in  past  cost 
estimates.  EPA  do«s  not  believe  that  the 
retail  cost  of  onboard  systems  for  LDVs 
and  LDTs  will  exceed  $200  per  vehicle 
in  1989  dollars.  In  fact,  the  analysis  in 
the  public  docket  indicates  that  retail 
costs  will  be  less  than  one-tenth  of  that 
value  (see  IV-B-ig  and  57  FR  at  13229). 
Thus,  EPA  is  not  proposing  desigaation 
of  the  onboard  system  as  a  specified 
major  emission  control  component,  and 
the  warranty  period  for  LDvs  and  LDTs 
would  be  the  same  as  for  the 
evaporative  control  system.  2  years/ 
24,000  miles,  whichever  comes  first 
However,  should  comments  lead  EPA  to 
revise  its  retail  cost  estimates  to  values 
in  excess  of  $200  per  vehicle,  then  EPA 
would  consider  such  a  designation.  For 
HDVs,  as  provided  in  section  207(i)  of 
the  CAA.  EPA  proposes  to  continue  the 
period  that  is  already  specified  in  the 
regulations  (40  CFR  86.096-2)  i.e.,  5 
years/100,000  miles,  whichever  occurs 
first. 

EPA  asks  for  comment  on  the  useful 
life,  warranty,  and  recall  issues 
discussed  above. 

E.  Safety  Reviews 

Given  the  concerns  raised  about 
vehicle  safety,  it  is  imp<»tant  to  address 
the  potential  safety  concerns  as  part  of 
the  implementation  of  the  onboard 
requirement  Sections  202(a)(4)  and 
206(a)(3)(A),  (B)  of  the  CAA  give  EPA 
broad  authority  to  address  the  safety  of 
emission  control  systems.  Section 
202(a)(4)  says  that  effective  with  respect 
to  vehicles  and  engines  manufactured 
after  model  year  1978,  no  emission 
control  device,  system,  or  element  of 
design  shall  be  used  in  a  new  motor 
vehicle  or  new  motor  vehicle  engine  for 
purposes  of  complving  with  standards 
prescribed  under  this  subsection  if  such 
device,  system,  or  element  of  design 
will  cause  or  contribute  to  an 
tm reasonable  risk  to  public  health, 
welfare,  or  safety  in  its  operation  or 
function. 

Section  206(a)(3)(A).  (B)  savs  that  a 
certificate  of  conformity  may  he  issued 
under  this  section  only  if  the 
Administrator  determines  that  the 
manufecturar  (or  in  the  case  of  a  vehicle 
or  engiiM  for  import,  any  pwton)  has 
estabuahed  to  the  satisfKrtlon  of  the 
Administrator  that  any  emiaaion  control 
device,  system,  or  ebmuit  of  design 
installed  on,  or  incorporated  in.  sudi 
vehicle  or  engine  conlorma  to  applicable 
requiremoDta  of  section  202(a)(4).  and 


that  the  Adminiatrator  may  amduct 
such  teats  and  may  require  the 
manufacturer  (or  any  such  person)  to 
conduct  such  tests  and  provide  such 
information  as  are  necessary  to  carry  out 
subparagraph  (A)  of  thia  paragraph. 

This  authority  has  been  implemented 
for  more  than  ten  years.  See  40  CFR 
86.084-5  and  86.091-23.  Section 
86.084-5(b)  requires  that  any  system 
installed  on  a  new  motor  vehicle  to 
enable  such  a  vehicle  to  conform  to 
standards  shall  not  in  its  operation, 
function,  or  malfunction  result  in  any 
unsafe  condition  endangering  the  motor 
vehicle,  its  occupants,  or  persons  or 
property  in  close  proximity  to  the 
vehicle.  Ftirthermore.  section  86.091- 
23(d)  requires  that  manufacturers  certify 
that  the  vehicles  for  which  certification 
is  requested  conform  to  the 
requirements  of  86.084-5(b).  The 
manufacturer  must  also  agree  to  provide 
descriptions  of  the  tests  conducted,  the 
results  of  such  tests,  and  other 
information  upon  which  that 
determination  is  based.  Presently  this 
safety  certification  is  submitted  in  part 
n  of  the  application  for  certification 
which  manufacturers  must  submit  for 
every  vehicle  model  which  they  plan  to 
produce  for  commerce  in  the  United 
States.  EPA  intends  to  use  this  authority 
and  the  approach  described  above  to 
implement  the  onboard  requirement. 

As  a  legal  matter,  EPA  emphasizes 
that  it  has  taken  no  action  to  date  that 
forecloses  the  certification  of  canister- 
based  onboard  systems.  See  EPA's 
Response  to  Intervenors — Respondents' 
Petition  for  Rehearing  En  Banc.  April  7, 
1993,  pp.  8-11  (available  in  the  public 
docket).  Although  EPA  initially 
declined  to  issue  onboard  standards 
based  on  safety  concerns,  EPA  has  not 
made  a  determination  for  purposes  of 
certification  under  section  206  that  any 
specific  onboard  system  design 
(including  onboard  canisters)  would 
present  an  unreasonable  risk  to  public 
safety  within  the  meaning  of  section 
202(a)(4)  Jd.  Those  assessments  and 
decisions  must  ultimately  await  the 
certification  process  when  pre- 
production  systems  have  been  fully 
developed  and  tested.  EPA  does  not 
know  which  types  of  systems  will  be 
submitted  for  certification  or  what 
design  improvements  and  engineering 
solutions  %vill  be  devised  and 
incorporated  dining  the  next  four  years. 

Thus,  in  developmg  onboard  controls. 
EPA  emphasizes  that  manufsf^xuers 
have  the  option  to  use  any  system 
design  cap«ble  of  meeting  the  onboard 
performance  standard;  Mm  existence  of 
non-canister  systema  does  not  preclude 
the  use  of  canister-based  approaches. 
The  Agenqr  has.  in  fact,  certified 


vehicles  equipped  with  canisters  used 
for  control  of  evaporative  emissions  for 
over  20  years.  Other  than  the  need  to 
comply  with  the  applicable  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSSs),  manufacturers  would  have 
complete  flexibility  to  design  their 
onboard  systems  to  assure  their  safety 
in-use. 

As  is  present  practice,  EPA  expects 
that  manufecturers  will  conduct 
engineering  risk  assessments  and 
component,  system,  and  vehicle  tests  to 
assess  the  safety  of  various  onboard 
system  designs  and  on-vehicle 
configurations  and  make  any 
modifications  or  devise  and  implement 
the  engineering  solutions  needed  to 
address  potential  problems. 

As  part  of  the  application  for 
certification,  manufacturers  would  be 
required  to  make  the  declarations 
prescribed  in  section  86.091-23  (d). 
During  review  of  the  certification 
application,  EPA  would  study  the 
design  of  the  vehicle's  onboard  system 
arfd  its  proposed  on-vebicle 
configuration.  Special  consideration 
would  be  given  to  the  potential 
concerns  raised  in  the  course  of  the 
rulemaking  process  such  as  component 
locations,  materials  used  in  the 
components,  and  connections  between 
components.  For  canister-based 
systems,  items  of  special  interest  would 
include  canister  location  and  shell 
construction,  vapor  hose  routing  and 
wall  thickness,  integrity  of  connections, 
and  proximity  of  potential  ignition 
sources.  In  addition,  manufacturers 
would  want  to  consider  concerns  raised 
in  past  DOT  safety  assessments.  As  was 
mentioned  above,  EPA  could  ask  for  any 
or  all  of  the  information  supporting  the 
manufacturer's  safety  assessment  and 
EPA  would  consider  all  information 
presented  by  the  manufacturer  in  this 
assessment  whether  it  is  based  on 
testing,  engineering  analysis,  or  is  of 
some  other  nature.  Of  course,  EPA  plans 
to  consult  with  the  DOT  on  the 
technical  aspects  of  this  safety  review. 

Onboard-equipped  vehicles  would 
have  to  meet  the  applicable  FMVSSs, 
including  FMVSS  301  related  to  Fuel 
System  Integrity  which,  as  noted  above, 
h^ITSA  is  considering  amending  to 
provide  protection  for  onboard  systems. 
EPA  expects  that  this  would  address 
many  of  the  potential  concerns 
regarding  crashworthiness.  However, 
the  statutory  language  of  section 
206(a)(3)(B)  (quoted  earlier  in  this 
section),  provides  EPA  with  broad 
latitude  to  require  manufacturers  to 
conduct  tests  or  provide  other 
information  as  mav  be  needed  to 
determine  if  an  onboard  system  meets 
the  vehicle  safsly  lequiieineDts 
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prescribed  in  section  202(a)(4].  EPA 
asks  comment  on  whether  any  specific 
tests  or  other  information  should  be 
required  up  front  as  part  of  the 
certification  process  and  if  so,  what 
information  and  in  what  form  would  be 
most  appropriate.  This  would  not  affect 
EPA's  ability  to  ask  for  additional 
information  based  on  review  of  the 
certification  application,  but  could 
provide  manufacturers  more  specific 
guidance  in  conducting  their  safety 
assessments  and  preparing  their 
certification  applications. 

While  responsibility  for  onboard 
system  design  and  performance  in  use 
rests  with  the  manufactxuvrs,  it  may  not 
be  appropriate  to  defer  all  interactions 
on  system  design  and  safety  issues  to 
the  certification  process  some  four  years 
bora  now.  EPA  asks  conunent  from  auto 
manufacturers  and  other  interested 
parties  on  the  desirability  of  developing 
a  process,  after  promulgation  of  the  final 
rule,  through  which  there  could  be  a 
dialogue  with  EPA  and  DOT  on  design 
questions  related  to  the  in-use  safety  of 
onboard  systems.  EPA  asks  for  ideas  on 
how  to  structure  a  process  that  assures 
adequate  dialogue  well  in  advance  of 
certification  and  the  appropriate 
approach,  timing,  goau  and  objectives 
of  such  an  imdert^dng. 

F.  Other  Issues 

EPA  Invites  comment  on  other  issues 
raised  either  as  a  result  of  the  CAA,  the 
implementation  of  the  improved 
evaporative  emissions  requirements,  or 
other  matters.  As  is  documented  in  the 
public  docket,  in  a  response  to  a  March 
1993  EPA  request  for  input,  two  auto 
industry  commenters  raised  issues  for 
EPA  consideration.  The  key  issues 
raised  by  these  commenters  were 
discussed  above.  EPA  also  requests 
comments  on  the  onboard  diagnostic 
[CJBD)  reouirements  (Final  rule 
pubUshed  February  19, 1993,  58  FR 
9468)  in  light  of  onboaid  vapor 
recovery,  particularly  concerning  non- 
integrated  systems.  It  is  EPA's 
expectation  that  these  systems  will  need 
to  meet  the  same  OBD  requirements  as 
evaporative  emission  control  systems. 

In  light  of  the  recently  promulgated 
evaporative  emission  requirements  and 
the  implementation  of  Stage  U  control 
hardware  in  some  areas  of  the  country, 
EPA  also  offers  an  opportunity  for 
commentera  to  provide  updated 
information  on  the  costs  and  in-use 
effectiveness  of  onboard  controls. 

m.  Public  Participation 

A.  Comments  and  the  Public  Docket 

As  in  past  rulemaking  actions,  EPA 
strraigly  encourages  full  public 


participation  in  the  development  and 
assessment  of  information  that  will  be 
used  in  the  rulemaking.  EPA  also 
encoiuages  those  who  are  interested  in 
the  rule  to  thoroughly  review  the  public 
docket  for  relevant  materials.  For  those 
submitting  comments,  whenever 
applicable,  full  supporting  rationale, 
data  and  detailed  analyses  shoiild  be 
submitted  to  allow  EPA  to  make 
maximiun  use  of  the  comments.  All 
comments  should  be  directed  to  the 
EPA  Air  Docket  Section,  Docket  No.  A- 
87-11  (see  "A00RE88E8").  CommenU 
will  be  accepted  for  30  days  after  the 
public  hearing. 

B.  Public  Hearing 

Any  person  desiring  to  present 
testimony  at  the  public  hearing  (see 
"DATES")  should  notify  the  contact 
person  listed  above  of  such  intent  at 
least  seven  days  prior  to  the  day  of  the 
hearing.  The  contact  person  should  also 
be  provided  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  notification  of  any  need 
for  audio/visual  equipment.  A  sign-up 
sheet  will  be  available  at  the  registration 
table  the  morning  of  the  hearing  for 
scheduling  the  order  of  testimony.  Due 
to  the  anticipated  high  level  of  interest 
in  this  issue,  EPA  may  Umit  the  time  of 
each  testimony  in  order  to  allow  all 
parties  to  testify. 

It  is  suggested  that  sufficient  copies  of 
the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  it  will  be  helpful  for  EPA  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  prior  to  the  scheduled 
hearing  date,  in  order  for  EPA  staff  to 
give  such  material  full  consideration. 
Such  advance  copies  should  be 
submitted  to  the  contact  pereon  Usted 
above. 

The  official  record  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony. 

Mr.  Richard  D.  Wilson,  Director  of  the 
Office  of  Mobile  Sources,  is  hereby 
designated  presiding  officer  of  the 
hearing.  The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply. 

Dated:  May  20, 1993. 

MkhMlH.  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Badiation. 

(FR  Doc  93-12S41  Filed  S-26-93;  8:45  am| 
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40  CFR  Part  721 
IOPPT8-5080S:  FRL.40t1-7] 
RM2fm^-AB27 

Significant  New  Uaee  of  Certain 
Chemical  Subetaneee  ■ 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUKnURY:  EPA  is  proposing  significant 
new  use  rules  (SNURs)  under  section 
S(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  six  chemical  substances 
which  were  the  subject  of 
premanufacture  notices  (PMNs) 
submitted  to  EPA,  are  subject  to  TSCA 
section  5(e)  consent  orden  issued  by 
EPA,  and  are  subject  to  previously 
proposed  SNURs  under  TSCA.  This 
proposal  would  require  certain  persons 
who  intend  to  manufacture,  import,  or 
process  these  substances  for  a 
significant  new  use  to  notify  EPA  at 
least  90  days  before  commencing  the 
manufacturing  or  processing  of  the 
substance  for  a  use  designated  by  this 
SNUR  as  a  significant  new  use.  The 
required  notice  will  provide  EPA  with 
the  opportunity  to  evaluate  the  intended 
use,  and  if  necessary,  to  prohibit  or  Umit 
that  activity  before  it  occurs. 
DATES:  Written  comments  must  be 
received  by  EPA  on  or  before  June  28, 
1993. 

ADDRESSES:  Since  some  comments  may 
contain  confidential  business 
information  (CBI),  all  comments  should 
be  sent  in  triplicate  (with  additional 
sanitized  copies  if  CBI  is  involved)  to: 
TSCA  Document  Receipt  Office  (TS- 
790).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  rm.  E-G99.  401  M  St..  SW., 
Washington,  DC  20460.  Comments 
should  include  the  docket  control 
number.  The  docket  control  number  for 
each  of  the  new  chemical  substances 
covered  in  this  SNUR  is  OPPTS-50606, 
followed  by  the  last  four  digits  of  the 
number  of  the  proposed  CFR  section 
covering  that  chemical  substance. 
Nonconfidential  versions  of  comments 
on  this  proposed  rule  will  be  placed  in 
the  rulemaking  record  and  will  be 
available  for  public  inspection.  Unit 
Vm.  of  this  preamble  contains 
additional  information  on  submitting 
comments  containing  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
En\dronmental  Protection  Agency,  rm. 
E-543B,  401  M  St.,  SW.,  Washington, 
DC  20460,  Telephone:  (202)  554-1404. 
TDD:  (202)  554-0551. 
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tUPPLBIDirARY  MFORMATION:  This 
SNUR  will  req«iii«  pen<ms  to  notify 
EPA  at  least  90  days  baiora  commencing 
BianufMirtuiing  or  processing  of  a 
substance  for  any  activity  designated  by 
this  SNUR  aa  a  significant  new  use.  The 
supporting  rationale  aad  background  to 
this  proposed  rule  are  more  fully  set  out 
in  the  pieemble  to  EPA's  first  direct 
final  SNURs  at  55  FR 17376  on  April  24. 
1990.  Consult  that  preamble  for  further 
information  on  the  ob^activea.  rationale, 
and  procedures  Cm  the  rubs  and  on  the 


basis  tat  significant  new  use 
designations  including  provisions  for 
developing  test  data.  This  document 
reoroposes  SNURs  for  substanoaa  for 
which  EPA  proposed  SNURs  prior  to 
the  adoption  of^the  expedited  process. 
Each  original  proposal  also  contained 
provisions  for  new  chemical  exposure 
limits  (NCELs)  in  Uea  of  personal 
protective  equipment  These  original 
proposals  are  being  revised  and 
restructuired  in  the  new  format 
established  for  regulation  under  40  CFR 


part  721.  In  addition,  the  terms  of  these 
proposed  SNURs  reflect  the 
modificationa  to  the  consent  (mier  for 
P-84-660  and  P-84-704  and  toxicity 
data  received  for  P-a4-660.  P-84-704. 
and  P-45-433  since  the  original 
{m>posal8. 

The  following  table  lists  the  PMN 
numbers  of  the  substances  that  are  the 
subiect  of  this  proposed  rule  along  with 
the  reiSarences  to  the  original  Federal 
Register  publication. 


J^BLE  1.— Substances  Subject  to  This  Sjgnircawt  New  Use  Rule 


CtMmictf  S(jbstance(8) 

Piopoeed  CFR  CHa 

PutMcaMn  Date 

RsdMl^ultd 

P-64-106,,, 

P-84-106 

P-84-107 

l»-«4-«60 

P-e4-704         .     _..        . 
f^-«5-433 

40  CFR  721.1015 

40  CFR  721.101S 

40  CFR  «1. 1015 

40  CFR  721.135 

40  CFR  721.135 

40  CFR  721.585 

50  FR  11384,3/21/86 
50  FR  11384.  3/21/86 
50  FR  11384,  3/21/85 
50  FR  9221.  3M  8/86 
50FR9221.3n8«6 
50  FR  32495,  9^2/86 

40  CFR  721.3780 
40  CFR  721.3780 
40CFR721J3780 
40  CFR  721.9540 
40  CFR  721.1240 
40  CFR  721 .8175 

LAutborily 

Section  5(a)(2)  of  TSCA  (IS  U.S.C 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use.  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use.  The  mechanism  for  reporting  under 
this  requirement  is  eslablisned  under  40 
CFR  721.10. 

n.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
imder  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
ruliB  to  uses  occurring  before  the 
efiiective  date  of  the  final  rule.  Rules  on 
user  fees  appear  at  40  CFR  part  70a 
Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  S(aKl)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
informatian  submission  ret^iiremeots  of 
section  5(b)  and  5(d)(1).  the  exempUons 
authorized  by  section  5(h)(1).  (2).  (3), 
and  (5).  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e).  5(f),  6.  or  7  to  control 
the  actlvitiea  tot  which  it  has  received 


the  SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  required  under  section 
5(g)  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

PerscHis  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 
Persons  who  intend  to  impart  a 
chemical  substance  identified  in  a  final 
SNUR  are  subject  to  the  TSCA  section 
13  import  certification  requirements, 
which  are  codified  at  19  CFR  12.118 
through  12.127  and  127.28.  Such 
persons  must  certify  that  they  are  in 
compliance  with  the  SNUR 
requirements.  The  EPA  policy  in 
support  of  the  import  certification 
appears  at  40  CFR  pail  707. 

m.  Subatancea  Subject  to  This  Rule 

EPA  is  proposing  significant  new  use 
and  recordkeeping  requirements  for  the 
following  chemical  substances  under  40 
CFR  part  721  subpart  E.  In  this  unit. 
EPA  provides  a  brief  description  for 
eadi  substance,  including  its  PMN 
number,  chemical  name  (generic  name 
if  the  specific  name  is  claimed  as  CBI). 
CAS  number  (if  assigned),  basis  for  the 
action  taken  by  EPA  (including  the 
statutory  citation  and  specific  finding), 
toxicity  concerns,  and  the  CFR  citation 
assigned  in  the  regulatorv  text  section  of 
this  proposed  rule.  EPA  has  previously 
proposed  a  SNUR  for  all  the  chemical 
substances  subject  to  tliis  proposed  rule 
as  referenced  in  the  preamble  for  each 
substance.  The  specific  uses  which  are 
desisnated  as  significant  new  uses  are 
dted  in  the  regulatory  text  section  of  the 


rule  by  reference  to  40  CFR  part  721 
subpart  B  where  the  significant  new 
uses  are  described  in  detail. 

All  of  the  original  SNUR  proposals, 
corresponding  public  comments,  and 
subject  5(e)  orders  were  created  6  to  8 
years  ago.  Regulatory  requirements  and 
procedures  in  section  5(e)  orders  have 
significantly  changed  since  that  time. 
For  P-84-660,  P-84-703.  and  P-85-433 
toxicity  data  has  been  received  and 
evaluated  by  the  Agency  since  the 
issuance  of  the  original  orders  and 
SNURs.  The  original  consent  order  for 
P-64-660  and  P-64-704  has  been 
modified  since  the  issuance  of  the 
proposed  SNUR.  Rather  than 
individually  issue  each  of  these  SNURs, 
the  most  efficient  and  equitable  method 
to  promulgate  these  SNURs  is  to 
repropose  and  finalize  them  under  the 
Expedited  Follow-Up  Rule. 

Each  section  5(e)  order  which  is  the 
basis  of  these  proposed  SNURs  contains 
provisions  that  require  wording  changes 
in  order  to  be  converted  into  SNURs.  In 
some  cases  the  language  in  the  SNUR  is 
more  detailed  or  worded  differently 
than  the  language  in  the  5(e)  consent 
order.  In  each  case  EPA  considers  the 
SNUR  and  section  5(e)  provisions  to  be 
generally  equivalent  and  consistent  with 
those  bMed  aa  recent  5(e)  orders  and 
SNURs. 

The  original  section  5(e)  orders  and 
SNUR  proposals  contain  limited 
recordkeeping  requirements.  EPA  is 
proposing  more  extensive  recordkeeping 
requirements  in  these  SNURs.  Without 
a  requirement  to  keep  appropriate 
records,  EPA  cannot  document  if 


he 
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manufiBCturars  and  processors  are 
complying  with  SNUR  resulatioDS. 

The  section  5(e)  order  tor  each  of 
these  proposed  SNURs  contains  NCELs 
provisions.  In  each  case,  the  section  5(e) 
order  allows  the  PMN  submitter  to 
protect  workers  by  controlling  and 
monitoring  airborne  concentrations  of 
the  substance  present  in  the  workplace 
as  an  alternative  to  certain  respirator 
requirements. 

No  specific  language  has  been  added 
to  the  regulatory  text  of  the 
corresponding  SNURs.  A  company 
proposing  to  substitute  NCELs  or  other 
alternative  control  measures  for  SNUR 
provisions  may  elect  to  submit  a 
significant  new  use  notice  (SNUN)  or 
may  request  a  determination  of 
equivalency  under  the  procedures  for 
"EPA  Approval  of  Alternative  Control 
Measures"  in  §  721.30. 

Data  on  potential  exposures  or 
releases  of  the  substances,  testing  other 
than  that  specified  for  the  substances,  or 
studies  on  analogous  substances,  which 
may  demonstrate  that  the  significant 
new  uses  being  reported  do  not  present 
an  unreasonable  risk,  may  be  included 
with  significant  new  use  notification.  In 
addition,  this  unit  describes  tests  that 
are  recommended  by  EPA  to  provide 
sufficient  information  to  evaluate  the 
substance.  Descriptions  of 
recommended  tests  are  provided  for 
informational  purposes.  As  stated  in  40 
CFR  721.1(c)  persons  submitting  a 
SNUN  must  comply  with  the  same 
notice  requirements  as  submitters  of 
PMNs  under  40  CFR  part  720,  including 
submission  of  test  data  on  health  and 
environmental  effects  as  described  in  40 
CFR  720.50. 


PMN  Humbert  P-e4-105,  P-M-106. 
aruJ  P-84-107 

Chemical  name:  (generic)  Substituted 

and  disubatituted  tetrafluoroalkenes. 

CAS  number:  Not  available. 

Reference  to  previous  SNUR  proposal: 

Published  at  50  FR  11384  on  March  21. 

1985. 

Effective  date  of  section  5(e)  consent 

order:  June  13. 1984. 

Basis  of  section  5(e)  consent  order:  The 

order  was  Issued  under  section 

5(B)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 

a  finding  that  this  substance  may 

present  an  unreasonable  risk  of  injury  to 

health. 

Toxicity  concern:  Similar  substances 

have  been  shown  to  cause  kidney,  liver. 

and  lung  effects  in  test  animals. 

Substances  similar  to  P-84-106  have 

been  shown  to  cause  birth  defects  in  test 

animals. 

Recommended  testing:  The  Agency  has 

determined  that  the  results  of  a  90-day 

subchronic  inhalation  study  would  help 


characterize  possible  systemic  e%cts  of 
the  PMN  substance.  The  Agency  has 
also  determined  that  a  developmental 
toxicity  study  would  help  characterize 
potential  birUi  defects. 
CFR  citation:  40  CFR  721.3780. 

pyN  Number  P-«4-660 

Chemical  name:  Benzene,  ethenyl-.  or- 

bromo-  derivatives. 

CAS  number  Not  available. 

Reference  to  previous  SNUR  proposal: 

Published  at  51  FR  9221  on  March  18. 

1986. 

Effective  date  of  section  5(e)  consent 

order:  November  8, 1984. 

Basis  for  section  5(e)  consent  order:  The 

order  was  issued  under  section 

5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 

a  finding  that  this  substance  may 

present  an  unreasonable  risk  of  Iniury  to 

health. 

Toxicity  concern:  Test  data  on  the 

substance  have  shown  it  to  cause 

toxicity  to  the  liver,  testes,  urinary 

bladder,  kidneys,  and  the  blood.  In 

addition,  similar  substances  have  been 

shown  to  cause  nervous  system  toxicity, 

reproductive  toxicity,  developmental 

toxicity,  and  carcinogenicity  in  test 

animals. 

Recommended  testing:  None. 

CFR  citation:  40  CFR  721.9540. 

PMN  Number  P-M-704 

Chemical  name:  Benzene,  (2- 

bromoethyl)-,  ar^romo  derivatives. 

CAS  numher.  Not  available. 

Reference  to  previous  SNUR  proposal: 

PubUshed  at  51  FR  9221  on  March  18. 

1986. 

Effective  date  of  section  5(e)  consent 

order  November  8, 1984. 

Basis  for  section  5(e)  consent  order  The 

order  was  issued  under  section 

5(e)(l)(A)(i)  and  (ii)(n  of  TSCA  based  on 

a  finding  that  this  substance  may 

present  an  uiueasonable  risk  of  iniury  to 

health. 

Toxicity  concern:  Similar  substances 

have  been  shown  to  cause  kidney  and 

liver  toxicity  in  test  animals. 

Recommended  testing:  None. 

CFR  citation:  40  CFR  721.1240. 

PMN  Number  P-85-433 

Chemical  name:  1-Propanol,  3- 

mercapto-. 

CAS  number  19721-22-3. 

Reference  to  previous  SNUR  proposal: 

Published  at  51  FR  32495  on  September 

12,  1986. 

Effective  date  of  section  5(e)  consent 

order  June  25. 1986. 

Bosjs  for  section  5(e)  consent  order  The 

order  was  issued  under  section 

5(eKl)(A)(i)  and  (ii)(I)  of  TSCA  based  on 

8  finding  that  this  substance  may 

present  an  unreasonable  risk  of  injury  to 

human  health. 


Toxicity  concern:  Test  data  on  the 
substance  have  shown  it  to  cause 
developmental  toxicity  in  test  animals. 
Recommended  testing:  None. 
CFR  citation:  40  CFR  721.8175. 

IV.  Ob)0ctivM  and  Rationale  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  would 
be  subject  to  this  proposed  SNUR.  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  or  environmental  eRiects  of 
the  substance.  The  basis  for  such 
findings  is  outlined  in  Unit  m.  of  this 
preamble.  Based  on  these  findings, 
section  5(e)  consent  orders  requiring  the 
use  of  appropriate  controls  were 
negotiated  with  the  PMN  submitters. 
These  proposed  SNURs  for  each 
substance  are  consistent  with  the 
provisions  of  the  section  5(e)  orders. 

EPA  is  proposing  this  SlsfUR  for 
specific  chemical  substances  which 
have  undergone  premanufacture  review 
to  ensure  the  following  objectives:  That 
EPA  will  receive  notice  of  any 
company's  intent  to  manufacture, 
import,  or  process  a  Usted  chemical 
substance  for  a  significant  new  use 
before  that  activity  begins;  that  EPA  will 
have  an  opportunity  to  review  and 
evaluate  data  submitted  in  a  SNUN 
before  the  notice  submitter  begins 
manufacturing,  importing,  or  processing 
a  listed  chemical  substance  for  a 
significant  new  use;  that,  when 
necessary  to  prevent  unreasonable  risks, 
EPA  will  be  able  to  regulate  prospective 
manufacturers,  importers,  or  processors 
of  a  listed  chemical  substance  before  a 
significant  new  use  of  that  substance 
occurs;  and  that  all  manufacturers, 
importers,  and  processors  of  the  same 
chemical  substance  are  subject  to 
similar  requiremmts.  Proposal  of  a 
SNUR  for  a  chemical  substance  does  not 
signify  that  the  substance  is  listed  on 
the  TSCA  Inventory.  Manu&cturers. 
importers,  and  processors  are 
responsible  for  Insuring  that  a  new 
chemical  substance  subject  to  a  final 
SNUR  is  listed  on  the  TSCA  Inventory. 

EPA  is  reproposing  the  SNUR  for  each 
substance  in  this  proposed  rule. 
However,  since  the  time  of  the  initial 
proposals,  regulatory  requirements  and 
procedures  in  section  5(e)  orders  and 
SNURs  have  significantly  changed.  EPA 
has  concluded  that  reproposing  the 
SNURs  and  addressing  comments,  if 
any,  on  the  new  proposals  is  the  best 
approach  to  promulgating  the  SNURs. 

V.  Taet  DaU  and  Other  Infbnnatioa 

EPA  recognizes  that  section  S  of 
TSCA  does  not  require  developing  any 
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particular  test  data  before  submission  of 
a  SNUN.  Persons  are  required  only  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable  by 
them.  Unit  m.  of  this  preamble  lists 
those  recommended  tests  for 
informational  purposes.  The 
recommended  studies  may  not  be  the 
only  means  of  addressing  the  potential 
risks  of  the  substance. 

SNUN  submitters  should  be  aware 
that  EPA  will  be  better  able  to  evaluate 
SNUNs  whidi  provide  detailed 
information  on: 

1.  Human  exposure  and 
environmental  release  that  may  result 
from  the  significant  new  use  of  the 
chemical  substances. 

2.  Potential  benefits  of  the  substances. 

3.  Information  on  risks  posed  by  the 
substances  compared  to  risks  posed  by 
potential  substitutes. 

VI.  Applicability  of  Rule  to  Usee 
Occurring  Befiore  Effective  Date  of  the 
Final  Rule 

To  establish  a  significant  "new"  use, 
EPA  must  determine  that  the  use  is  not 
ongoing.  When  the  PMN  submitter 
begins  manufacture  or  import  of  the 
substances,  the  submitter  must  send 
EPA  a  Notice  of  Commencement  of 
Manufacture/Import  (NOC)  and  the 
substances  will  be  added  to  the 
Inventory.  Section  5(e)  orders  have  been 
issued  for  each  substance  and  notice 
submitters  are  prohibited  by  the  section 
5(e)  orders  from  undertaking  activities 
which  EPA  is  designating  as  significant 
new  uses.  In  cases  where  EPA  has  not 
received  an  NOC  and  the  substance  has 
not  been  added  to  the  Inventory,  no 
other  person  may  commence  such 
activities  without  first  submitting  a 
PMN.  For  substances  for  which  an  NOC 
has  not  been  submitted  at  this  time,  EPA 
has  concluded  that  the  uses  are  not 
ongoing.  However,  EPA  recognizes  in 
cases  when  chemical  substances 
identified  in  this  SNUR  are  added  to  the 
Inventory  prior  to  the  effective  date  of 
the  final  rule,  the  substances  may  be 
manufactured,  imported,  or  processed 
by  other  persons  for  a  significant  new 
use  as  defined  in  this  proposed  rule 
before  the  effective  date  of  the  rule. 
However,  as  three  of  the  six  substances 
contained  in  this  proposed  rule  have 
CBI  chemical  identities,  and  EPA  has 
received  a  limited  number  of  post-PMN 
bona  fide  submissions,  the  Agency 
believes  that  it  is  highly  unlikely  that 
many,  if  any,  of  the  significant  new  uses 
described  in  the  following  regulatory 
text  are  ongoing. 

Each  chemical  substance  which  is  the 
subject  of  a  proponed  SNUR  in  this 
document  was  the  subject  of  a 


previously  proposed  SNUR  as  noted  in 
the  table  in  the  Supplementary 
Information  section  and  Unit  ul.  of  this 
preamble.  These  proposed  rules  were 
issued  prior  to  the  effective  date  of  the 
Expedited  Follow-up  Rule  (55  FR 
17376.  April  24, 1990).  The  original 
proposals  have  been  revised  and 
restructured  in  the  new  format 
estabhshed  under  40  CFR  part  721  with 
terms  that  are  generally  equivalent  to 
those  in  the  original  proposal.  EPA  has 
decided  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  designating 
a  use  as  a  significant  new  use  as  of  the 
date  of  the  original  proposal  rather  than 
as  of  the  effective  date  of  the  rule.  If  uses 
which  had  commenced  between  the 
date  of  the  original  proposal  and  the 
effective  date  were  considered  ongoing, 
rather  than  new,  any  person  could 
defeat  the  SNURs  by  initiating  a 
significant  new  use  before  the  effective 
date.  This  would  make  it  difficult  for 
EPA  to  establish  SNUR  notice 
requirements. 

Thus,  persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
the  substances  regulated  through  this 
SNUR  will  have  to  cease  any  such 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA 
has  promulgated  provisions  to  allow 
persons  to  comply  with  this  SNUR 
before  the  effective  date.  If  a  person 
were  to  meet  the  conditions  of  advance 
compliance  in  §  721.45(h),  the  person 
will  be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between 
publication  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  imtil  the  notice 
review  period,  including  all  extensions, 
expires. 

Vn.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  estabUshing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance 
contained  in  this  proposed  rule.  EPA's 
complete  economic  analysis  is  available 
in  the  nonconfidential  public  record  for 
this  proposed  rule  (OPPTS-50606).  Any 
party  suomitting  comments  claimed  to 
be  confidential  must  prepare  and  submit 


a  public  version  of  the  comments  that 
EPA  can  place  in  the  public  file. 

Vm.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50606).  The  record  includes 
information  considered  by  EPA  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record.  EPA  will 
identify  the  complete  rulemaking  record 
by  the  date  of  promulgation.  A  public 
version  of  the  record  without  any  CBI  is 
available  in  the  TSCA  PubUc  Docket 
Office  from  8  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  TSCA  Public 
Docket  Offida  is  located  at  Rm.  NE- 
G004,  401  M  St.,  SW.,  Washington,  DC. 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential,"  "trade 
secret."  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any       « 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  part  2.  Any 
person  submitting  comments  claimed  to 
be  confidential  must  also  prepare  and 
submit  a  nonconfidential  public  version 
of  the  comments  in  triplicate  that  EPA 
can  place  in  the  public  file. 

IX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  would  not  be  a 
"major"  rule  because  it  would  not  have 
an  effect  on  the  economy  of  $100 
million  or  more,  and  it  would  not  have 
a  significant  effect  on  competition, 
costs,  or  prices.  While  there  is  no 
precise  way  to  calculate  the  total  annual 
cost  of  compliance  with  this  proposed 
rule,  EPA  estimates  that  the  cost  for 
submitting  a  significant  new  use  notice 
would  be  between  $4,552  to  $12,166, 
including  a  $2,500  user  fee  payable  to 
EPA  to  offset  EPA  costs  in  processing 
the  notice.  EPA  believes  that,  because  of 
the  nature  of  the  proposed  rule  and  the 
substances  involved,  there  will  be  few 
SNUNs  submitted. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 
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B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  proposed  rule  would  likely  be 
small  businesses.  However,  EPA  expects 
to  receive  few  SNUNs  for  the 
substances.  Therefore,  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  rule  will  not  be  substantial,  even 
if  all  of  the  SNUN  submitters  were  small 
firms. 

C.  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  OMB  under 
the  provisions  of  Uie  Paperwoii 
Reduction  Act  (44  U.S.C.  3501  et seq). 
and  have  been  assigned  OMB  control 
number  2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
Instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  conunents  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460;  and  to  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (2070-0012).  Washington,  DC 
20503 

List  of  Sub|ects  in  40  CFR  Part  721 

Chemicals.  Environmental  protection. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated;  May  18, 1993. 
SwaalLWayUiid. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authwily:  15  U.S.C.  2604,  2607,  and 
262S(c). 

2.  By  adding  new  §  721.1240  to 
subpart  E  to  read  as  follows: 


1721.1240    BMiMM,(2-bromoMhyl)-.ar> 
bromo  dertvatlvee. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
benzene,  (2-bromoethyl)-.  ar-bromo 
derivatives  (CAS  number  10721-22-3. 
PMN  P-84-704)  is  subject  to  reporting 
imder  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1).  (a)(3).  (a)(4).  (a)(5)(i). 
(a)(5)(U).  (a)(5)(iii).  (a)(6)(v).  (b) 
(concentration  sat  at  0.1  percent),  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
§  721.72(a).  (b).(c).(d),{e) 
(concentration  set  at  0.1  percent),  (f), 
(g)(l)(iv),  (g)(2)(i).  (g)(2)(ii).  (g)(2)(iU). 
(g)(2)(iv).  (g)i2)(v),  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(k). 

(iv)  Disposal.  Disposal  of  wastes 
containing  the  substance  and  <2.0 
percent  sodium  bromide  and  <0.1 
percent  organic  substances  other  than  . 
by  carbon  absorption  or  deepwell 
injection.  Disposal  of  wastes  containing 
the  substance  and  ^.0  percent  sodium 
bromide  and  ^.1  percent  organic 
substance  other  than  by  bromine 
extraction. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  in  §  721.125(a)  through  (j)  are 
appUcable  to  manufecturers.  importers, 
and  processors  of  this  substance. 

(2  J  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this  secUon. 

3.  By  adding  new  $  721.3780  to 
subpart  E  to  read  as  follows: 

1721.3760    Substituted  and  dUuiMtltirted 
letrafluoro  alkenes. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting 

(1)  The  chemical  substance  identified 
generically  as  substituted  and 
disubstituted  tetrafluoroalkene  (P-84- 
105)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(l)(i)  of  this 
section. 

(i)  The  significant  new  uses  are: 

(A)  Protection  in  the  workplace. 
Requirements  as  specified  in 


S  721.63(a)(1),  (a)(3),  (a)(4).  (a)(5)(i). 
(«)(6)(v).  (a)(6)(vi).  (b)  (concentration  set 
at  1  percent),  and  (c). 

(Bj  Hazard  communication  program. 
Requirements  as  specified  In 
S  721.72(a).  (b)(2).  (d).  (e)  (concentraUon 
set  at  1  percent),  (f).  (g)(lMi),  (gMlKlv), 
(g)(2)(i).  (g)(2)(U).  (g)(2)(iv),  and  (g)(2)(v). 
In  addition,  the  precautionary 
statements  described  under  $  721.72(g) 
shall  include:  This  sulwtance  may  cause 
eye  irritation. 

(C)  Industrial,  commercial,  and 
consumer  activities.  Reqiiirements  as 
specified  in  $  721.80(g). 

(ii)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(A)  Recordkeeping  requirements. 
Recordlceeping  requirements  as 
specified  in  $  721.12S(a)  through  (g)  and 
(i)  are  appUcable  to  manufacturers, 
importers,  and  proce8s<»s  of  this 
substance. 

(B)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  $  721.185  apply  to  this 
section. 

(2)  The  chemical  substance  identified 
generically  as  disubstituted  tetrafluoro 
alkane  (P-84-106)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  iises  described  in  paragraph 
(a)(2)(i)  of  this  section. 

(i)  The  significant  new  uses  are: 

(A)  Protection  in  the  workplace. 
Requirements  as  specified  in 

§  721.63(a)(1),  (a)(3),  (a)(4),  (a)(5)(i). 
(a)(6)(v),  (a)(6)(vi),  (b)  (concentraUon  set 
at  1  percent),  and  (c). 

(B)  Hazard  communication  program. 
Requirements  as  specified  in 

§  721.72(a).  (b)(2),  (d),  (e)  (concentraUon 
set  at  1  percent),  (f),  (g)(l)(i),  (g)(l)(iv). 
(g)(l)(v).  (g)(2)(i),  (g)(2)(U).  (g)(2)(iv).  and 
(g)(2)(v).  In  addiUon,  the  precautionary 
statements  described  under  S  721.72(g) 
shall  include:  This  substance  may  cause 
eye  irritaUon. 

(C)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(ii)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  secUon  except  as  modified 
by  this  paragraph. 

(A)  Recordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  in  §  721.125(a)  through  (g)  and 
(i)  are  applicable  to  manufacturera, 
importere.  and  processora  of  this 
substance. 

(B)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
secUon. 

(3)  The  chemical  substance  identified 
as  disubstituted  tetnfluoroalkane  (P- 
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84-107)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(3)(i)  of  this 
section, 
(i)  The  significant  new  uses  are: 

(A)  Protection  in  the  workplace. 
Requirements  as  specified  in 

§  721.63(a)(1).  (a)(3).  (a)(4).  (a)(5)(i), 
(a)(6)(v),  (a)(6)(vi),  (b)  (concentration  set 
at  1  percent),  and  (c). 

(B)  Hazard  communication  program. 
Requirements  as  specified  in 

S  721.72(a),  (b)(2).  (d).  (e)  (concentration 
set  at  1  percent).  (0.  (g)(l)(iv).  (g)(2)(i), 
(g)(2)(ii).  (g)(2)(iv).  and  (g)(2)(v).  In 
addition,  the  precautionary  statements 
described  under  S  721.72(g)  shall 
include:  This  substance  may  cause  eye 
irritation. 

(C)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  $  721.80(g). 

(ii)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(A)  Recordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  in  $  721.125(a)  through  (g)  and 
(i)  are  applicable  to  manufacturers, 
importers,  and  processors  of  this    . 
substance. 

(B)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

4.  By  adding  new  $  721.8175  to 
subpart  E  to  read  as  follows: 

I721J178    l-Propanol,  3HiMrcapto-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
1-propanol,  3-mercapto-  (PMN  P-85- 
433;  CAS  No.  19721-22-3)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a)(3),  (a)(4).  (a)(5)(i), 
(a)(5)(ii),  (a)(5)(iii).  (a)(6)(v).  (b) 
(concentration  set  at  1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
8  721.72(a).  (b).(c),(d).(e) 
(concentration  set  at  1  percent).  (0, 
(g)(l)(ix),  (g)(2)(i),  (g)(2)(ii),  (g)(2)(iii), 
(g)(2)(iv).  (g)(2)(v).  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(iv)  Disposal.  Requirements  as 
specified  in  §  721.85(a)(1).  (a)(2),  (a)(3), 
(b)(1),  (b)(2),  (b)(3),  (c)(1).  (c)(2).  and 
(c)(3).  In  addition,  a  method  of  disposal 
described  under  paragraphs  (a),  (b).  and 


(c)  shall  include:  Release  to  an 
evaporation  pond. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  in  §  721.125(a)  through  (j)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 

5.  By  adding  new  8  721.9540  to 
subpart  E  to  read  as  follows: 

1 721 .9540    Benzene,  ethenyV,  ar-bromo 
derivativae. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
benzene,  ethenyl-,  ar-bromo  derivatives 
(PMN  P-84-660)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
8  721.63(a)(1).  (a)(3).  (a)(4).  (a)(5)(i), 
(a)(5)(ii),  (a)(5)(iii),  (a)(6)(v),  (b) 
(concentration  set  at  0.1  percent),  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in 
8  721.72(a).  (b),(c).(d),(e) 
(concentration  set  at  0.1  percent),  (f), 
(g)(l)(iii).  (g)(l)(iv),  (g)(l)(vi),  (g)(l)(ix), 
(g)(2)(i),  (g)(2)(ii),  (g)(2)(iii),  (g)(2)(iv). 
(g)(2)(v).  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  8  721.80(k). 

(iv)  Disposal.  Disposal  of  wastes 
containing  the  substance  and  <2.0 
percent  sodium  bromide  and  <0.1 
percent  organic  substances  other  than 
by  carbon  absorption  or  deepwell 
injection.  Disposal  of  wastes  containing 
the  substance  and  ^2.0  percent  sodium 
bromide  and  ^.1  percent  organic 
substance  other  than  by  bromine 
extraction. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements. 
Recordkeeping  requirements  as 
specified  in  8  721.125(a)  through  (j)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 


(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  8  721.1725(b)(1)  apply  to  this  section. 

IFR  Doc.  93-12651  Filed  5-26-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminlatratlon 

49  CFR  Part  571 

[DocUt  No.  93-06;  Notice  2] 
[Ooclwt  No.  93-07;  Notice  2] 

RIN  2127-AD07 
RIN  2127-AE21 

Federal  Motor  Vehicle  Safety 
StarHlarda;  Air  Brake  and  HydrauMe 
Brake  Syatema 

AGENCY:  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  notice  to  extend  comment 
periods. 

SUMMARY:  hi  response  to  petitions 
submitted  by  the  American  Automobile 
Manufacturers  Association  (AAMA). 
several  motor  vehicle  manufacturers, 
and  a  brake  manufacturer,  this  notice 
extends  the  comment  periods  for  a 
proposal  to  reinstate  stopping  distance 
requirements  for  vehicles  subject  to 
Standard  No.  121  Air  Brake  Systems. 
and  for  a  proposal  to  establish  similar 
stopping  distance  requirements  for 
medium  and  heavy  vehicles  subject  to 
Standard  No.  105,  Hydraulic  Brake 
Systems.  NHTSA  has  concluded  that 
commenters  need  more  time  to 
formulate  their  responses  given  the 
complexity  of  the  issues  raised  in  the 
notices  and  the  need  to  conduct  vehicle 
testing.  Accordingly,  the  agency  has 
decided  to  extend  the  comment  period 
an  additional  120  days  from  May  24. 
1993  to  September  24. 1993. 
DATES:  Comments  on  the  notice  of 
proposed  rulemaking.  Docket  93-06. 
Notice  1  and  Docket  93-07.  Notice  1. 
must  be  received  on  or  before 
September  24. 1993. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  93-06.  Notice  1  and  Docket 
No.  93-07.  Notice  1  and  be  submitted 
to:  Docket  Section.  NHTSA.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Docket  hours  are  9:30  to  4  pm. 
Monday  through  Friday. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Mr.  George  Soodoo.  Office  of 
Rulemaking.  NHTSA.  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-366-5892). 


Federal  Regirter  /  Vol  58.  No.  101  /  Thursday,  May  27.  1993  /  Proposed  Rules  30747 


SUPPLaiEKTARV  MTORMATKNt:  On 
Februaiy  23. 1993.  NHTSA  pubUshed 
two  notices  of  proposed  rulemaking 
(NPRMs)  in  the  Federd  Ra^er  (58  FR 
11003).  One  notice  proposed  to  reinstate 
stopping  distance  requirements  for 
vehicles  subject  to  Standard  No.  121. 
Air  Brake  Systems  (Docket  93-06, 
Notice  1),  and  a  second  notice  proposed 
to  establish  similar  stopping  distance 
reqmrements  for  medium  and  heavy 
vehicles  subject  to  Standard  No.  105 
Hydraulic  Brake  Systems  (Docket  93-07. 
Notice  1).  The  notices  requested 
comments  on  the  proposals  and  on 
various  issues  related  to  the  braking 
performance  of  medium  and  heavy 
vehicles.  The  notices  specified  that 
comments  had  to  be  submitted  on  or 
before  May  24. 1993. 

PACCAR,  the  American  Automobile 
Manufactiuers  Association  (AAMA), 
Navistar,  Ford  Motor  Company  (Ford), 
Allied-Signal,  and  Volvo  CM  Heavy 
Truck  Corporation  (Volvo-GM) 
submitted  petitions  requesting  the 
agency  to  extend  the  comment  period 
for  the  stopping  distance  notices. 
PACCAR  petitioned  the  agency  to 
extend  the  comment  period  for  Docket 
93-06  to  October  1. 1993.  The  AAMA 
and  Navistar  petitioned  the  agency  to 
extend  the  comment  period  for  both 
dockets  to  November  1, 1993.  Ford 
submitted  a  petition  stating  that  it 
supported  the  position  taken  by  AAMA. 


Allied-Signal  submitted  two  petitions: 
The  first  requested  an  extension  for 
Docket  No.  93-07  of  90  to  120  days,  and 
the  second  requested  the  same 
extension  ba  Docket  Na  93-06.  Volvo- 
GM  petitioned  the  agency  for  an 
extension  for  Docket  No.  93-06  of  180 
days. 

These  petitioners  indicated  their 
concern  that  the  90-day  comment  period 
provided  insufficient  time  for  them  to 
respond  adequately  to  the  agency's 
proposals.  The  petitioners  indicated  that 
additional  time  is  needed  to  complete 
testing  being  done  to  evaluate  their 
vehicles,  particularly  with  respect  to  the 
proposal  to  use  an  unbraked  control 
trailer  for  the  loaded  truck  tractor  test 
condition.  The  petitioners  also 
indicated  that  they  needed  additional 
test  data  to  respond  adequately  to  the 
agency's  proposals  about  the  new 
burnish  prot^ure  and  its  impact  on  the 
stopping  distance  performance  of  their 
vehicles.  AAMA,  Navistar,  and  Volvo- 
GM  also  mentioned  that  the  stopping 
distance  proposals  need  to  be 
considered  in  conjunction  with  the 
lateral  stability  and  control  rulemaking 
(57  FR  24212.  June  8, 1992). 

Afler  reviewing  the  petitions.  NHTSA 
agrees  with  the  petitioners  that 
extending  the  conunent  closing  date  is 
desirable  given  that  the  proposal  to 
issue  stopping  distance  requirements  for 
medium  and  heavy  vehicles  raises  a 


variety  of  complex  issues.  In  particular, 
the  extension  of  the  comment  pwiod 
should  allow  manubcturers  aoequate 
time  to  conduct  vehicle  testing,  which 
was  especially  necessary  for  testing 
truck  tractors  writh  an  unbraked  control 
trailer.  In  additional,  the  extension 
should  allow  manufacturers  to  provide 
more  informed  comments  on  the 
stopping  distance  proposals  in  relation 
to  the  lateral  stability  and  control 
proposal  that  the  agency  anticipates 
issuing  in  the  near  future.  An  extension 
of  the  conunent  period  wiU  therefore   . 
allow  the  petitioners  and  other 
commenters  more  time  to  better  address 
the  issues  covered  in  the  stopping 
distance  NPRMs. 

Based  on  the  above  considerations, 
the  agency  beUeves  that  there  is  good 
cause  to  extend  the  comment  period  an 
additional  120  days  and  that  this 
decision  is  consistent  with  the  pubUc 
interest.  However,  the  agency  believes 
that  the  extension  should  be  Umited  to 
120  days,  given  the  need  to  formulate  a 
final  rule  as  soon  as  practicable. 
Accordingly,  the  agency  has  decided  to 
extend  the  comment  period  until 
September  24, 1993. 

Issued  on:  May  21, 1993. 
Bairy  Fellies. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  93-12494  Filed  5-26-93;  8:45  ami 
aaiMQ  coos  4tii 
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Fodoral  Ragiatar 

VoL  58.  Na  101 
Tburaday,  May  27.  1093 


This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  nies  or 
proposed  rules  that  are  appMcaM  to  the 
put)«c.  Notices  o(  hearings  and  InvMtigations, 
committee  meetings,  agency  decisions  and 
rulings,  deiegaitons  cK  authority,  Ming  of 
petition*  and  appHcalions  and  agency 
statements  of  organization  and  fcjnctlons  are 
examples  o(  documar«s  appearing  in  this 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Menagement  and  Budget 

May  21. 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection:  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202) 
690-2118. 

Revision 

•  Food  and  Nutrition  Service 

•  Operating  Guidelines.  Forms,  and 
Waivers 

•  FNS-366A,  FNS-366B 

•  On  occasion:  quarterly:  annually 

•  State  or  local  governments;  303 
responses;  4.779  hours 

•  Erin  McBride  (703)  305-2517 

Extension 

•  Agricultural  Stabilization  and 
Conservation  Service 


7  CFR  Parts  1413  and  1414— Forms 

for  Participation  in  Price  Support  and 

Production  Adjustment  Programs 

COC-477, 477  Appendix.  477A,  477B. 

505,  507A,  406. 406  Appendix, 

ASCS-503,  658-1,  CCC-300.  CCC- 

302 

Annually 

Farms;  1,732.000  responses;  429,500 

hours 

Bruce  Hiatt  (202)  245-4798 

Agricultural  Marketing  Service 

Fruit  and  Vegetable  Market  News 

Reports 

FV-29,  FV-lOO,  FV-100-1,  FV-498- 

l,FV-498-2 

Weekly,  Monthly.  Daily 

Farms;  Businesses  or  other  for-profit: 

4,002.174  responses;  132,340  hours 

Terry  Long (202)  720-2175 

Animal  and  Plant  Health  Inspection 

Service 

9  CFR  Part  11— Horse  Protection 

Regulations 

APHIS  Form  7077 

Recordkeeping;  On  occasion; 

Monthly;  Quarterly 

Businesses  or  other  for-profit;  92.453 

responses;  15.044  hours 

Dr.  M.  H.  Book  (301)  436-6491 

New  Collection 

Agricultural  Stabilization 

Conservation  Service 

7  CFR  Part  792.  Debt  Settlement 

Policies  and  Procedures 

CC-279 

On  occasion 

Individuals  or  households:  Farms; 

Small  businesses  or  organizations: 

750  responses;  125  hours 
•  Paula  Roney  (703)  305-1424 
Larry  K.  Roberson, 
Deputy  Department  Clearunce  Officer. 
[FR  Doc  93-12530  Filed  5-26-93;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  93-053-1] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 


summary:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
month  of  March  1993.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maxine  Kitto,  Program  Assistant, 
Veterinary  Biologies.  BBEP.  APHIS, 
USDA,  room  838,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782.  (301)  436-8245.  For  a  copy  of 
this  month's  list,  or  to  be  placed  on  the 
mailing  list,  write  to  Ms.  Kitto  at  the 
above  address. 

SUPPI^MENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  Licen.se. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104. 
"Permits  for  Biological  Products." 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended.  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 


IMI 


concerning  the  suspension,  revocation, 
and  tennination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  Ucenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
March  1993.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  "FOR  FURTHER 
WFORMATIOH  CONTACT." 

Done  in  Washington,  DC.  this  21st  day  of 
May  1993. 

Terry  L  Medley, 

Acting  Administrator,  Animal  and  plant 

Health  Inspection  Service. 

(FR  Doc  93-12532  Filed  5-26-93;  8:45  ami 
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Forest  Service 

Exempt  Decision  for  Boundary  Salvage 
Timber  Sale  From  Appeal,  Colviile 
National  Forest,  WA 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  to  exempt  decision  from 
administrative  appeal. 


SUMMARY;  This  is  a  notification  that  the 
decision  to  implement  Boundary 
Salvage  Timber  Sale  on  the  Newport 
Ranger  District  on  the  Colviile  National 
Forest  is  exempt  from  appeal.  This  is  in 
conformance  with  provisions  of  36  CFR 
217.4{a){ll)  as  published  in  the  Federal 
Register  on  January  23, 1989  (54  FR 
3342). 

EFFECTIVE  DATE:  May  27, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Edward  L.  Schultz.  Forest  Supervisor, 
Colviile  National  Forest,  765  South 
Main,  Colviile,  Washington  99114,  or 
Margaret  L  Kain,  District  Ranger. 
Newport  District  Ranger.  315  N.  Warren 
Ave.,  Newport,  Washington,  ph.  (509) 
447-7300. 

SUPPLEMENTARY  MFORMATKM:  In  the 

winter/spring  of  1990  there  was  a  severe 
wind  storm  that  damaged  approximately 
10  acres  of  timber  on  the  Newport 
Ranger  District.  The  proposed  timber 
sale  is  located  within  a  suitable  stand 
for  timber  management  and  is 
authorized  for  timber  harvesting  under 
the  Colviile  National  Forest  Land  and 
Resource  Management  Plan.  The 
management  direction  for  this  area. 
Management  Area  5— Scenic/Timber,  is 


to  provide  visual  resource  along  major 
travel  routes  while  providing  wood 
products. 

An  interdisciplinary  team  determined 
the  need  to  salvage  the  wind-damaged 
and  disease-infested  timber  in  the 
summer  of  1991.  Merchantable  timber  is 
the  area  average  15  inches.  Rapid  drying 
of  dead  trees,  which  results  in  cracking 
or  "checking",  especially  in  the  white 
woods  and  smaller  diameter  trees,  will 
quickly  reduce  merchantability  as 
sawlogs. 

In  the  fall  of  1991,  the  Newport 
District  Ranger  proposed  to  salvage 
180,000  board  feet  on  10  acres  of  the 
wind-thrown  and  disease-infested 
timber  (formerly  Cabinet  View  Salvage). 
At  the  same  time,  an  analysis  was 
started  with  letters  being  sent  to 
individuals.  State  and  Federal  agencies, 
and  other  interested  parties  discussing 
the  proposed  salvage  sales  for  fiscal  year 
1992.  Issues  identified  included  impacts 
on  visual  quality  and  long  term  site 
productivity.  No  trees  would  be 
removed  bom  riparian  areas,  no  new 
road  construction  would  be  needed,  and 
adequate  down  moody  material  would 
be  left  on  site.  Visual  quality  was 
affected  by  the  wind  storm  thus 
regenerating  the  stand  as  quickly  as 
possible  would  minimize  the  long  term 
visual  effects. 

It  is  also  desirable  to  replant  the  site 
with  healthy  larch  seedlings  which  will 
maintain  the  intolerant  stand 
component.  In  some  areas,  the 
scarification  of  the  soils  by  logging 
operations  and  the  site  preparation  will 
facilitate  the  natural  regeneration  of 
existing  stand.  This  will  help  establish 
a  new  stand  more  quickly.  Using  natural 
regeneration  and  replanting  of  larch 
seedlings  will  result  in  a  more  diverse 
stand  in  the  future. 

The  area  has  been  siuveyed  for      • 
cultural  resources,  with  no  new  sites 
located.  A  biological  evaluation  of  the 
area  determined  that  the  proposed 
project  would  not  likely  to  adversely 
affect  gray  wolf,  and  sensitive  animal 
species  (lynx,  wolverine)  and  sensitive 
plant  species  (mountain  moonwort, 
mingan  moonwart,  northern  moonwort 
and  northern  twayblade).  There  will  be 
"no  effect"  on  grizzly  bear,  woodland 
caribou,  bald  eagle,  and  peregrine 
falcon. 

The  Boundary  Salvage  Timber  Sale 
and  accompanying  work  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  and  to  minimize  any  further 
loss  of  volume  and  resource  damage. 
Based  upon  the  environmental  analysis 
and  the  need  to  ex]>edite  this  salvage.  I 
have  determined  that  good  cause  exist 
to  exempt  this  decision  from 
administrative  appeal  (36  CFR  part  217). 


Under  this  Regulation  the  following  is 
exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  Systems  lands  and  recovery 
of  forest  resources  resulting  from  aatunl 
disasters  or  other  natural  phenomena,  such 
•«  •  *  *  severe  wind  •  •  •  when  the 
Regional  Forester  •  •  •  determines  and 
gives  notice  in  the  Federal  Regiater  that  good 
cause  exists  to  exempt  tuch  decisions  from 
review  under  this  part 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Memo  for 
Boundary  Salvage  Timber  Sale  may  be 
signed  by  the  District  Ranger.  This 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated:  May  19, 1993. 
Kkhanl  A.  Femro. 
Deputy  Regional  Forester. 
(FR  Doc  93-12565  Filed  5-26-93;  8:45  am) 
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Exempt  Decision  for  Whiskey  Salvage 
Timber  Sale  From  Appeal.  Fremont 
NaUonal  Forest,  BIy,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTXMl:  Notice  to  exempt  decisions  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Whiskey 
Salvage  Timber  Sale  on  the  Bly  Ranger 
District  of  the  Fremont  National  Forest 
is  exempted  from  appeal.  This  is  in 
conformance  with  provisions  of  36  CFR 
2l7.4(a)(ll)  as  published  in  the  Federal 
Register  on  January  23, 1989  (54  FR 
3342). 

DATES:  May  27. 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Charles  R.  Graham.  Forest  Supervisor, 
Fremont  National  Forest,  524  North  G 
Street,  Lakeview,  Oregon  97630,  ph. 
(503)  947-2151. 

SUPPLEMENTARY  MFORMATKM:  During 
recent  yeara,  southern  Oregon  has 
experienced  a  severe  drought.  Increased 
insect  and  disease  activity  coupled  with 
increased  stress  brought  about  by  the 
drought  conditions  has  resulted  in 
increasing  mortality  on  the  southern 
portion  of  the  Fremont  National  Forest. 
Mortality  is  primarily  concentrated  in 
the  white  fir  component  of  the  stands. 
In  the  Whiskey  Salvage  Analysis  area,  it 
is  estimated  that  20  to  60  percent  of  the 
white  fir  is  dead,  the  majority  dying 
within  the  last  year.  Most  of  the  area 
affected  is  commercial  timber  land 
designated  as  Management  Area  5 
(Timber  and  Range  Production)  by  the 
Forest  Plan.  An  analysis  team  was 
assigned  to  assess  damage  to  the 
resources  and  to  begin  an  analysis  of 
possible  management  practices  for 
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treatins  th«  araa.  From  January  to  May 
1993,  tn«  team  surveyed  the  analysis 
area,  initiated  prefect  scoping,  arid 
completed  the  analysis  of  ahemative 
treatments.  The  anahrsis  team  identified 
the  need  to  salvage  the  dead  and  dying 
trees  as  soon  as  possihie  to  prevent  loss 
of  natural  resource  product  value  and 
volume. 

Neither  public  nor  internal  scoping 
for  this  proposal  identified  any 
significant  issues.  Most  responses 
received  expressed  a  concern  that  the 
timber  be  harvested  as  soon  as  possible 
to  maximize  utilization  of  the  timber. 
All  issues  raised  would  be  adequately 
addressed  through  project  desion  and  by 
following  Standiuds  and  Guidelines  in 
the  Fremont  National  Forest  Land  and 
Resource  Management  Plan  OPorest 
Plan). 

Based  on  the  scoping  and  initial 
analysis  done  so  far,  an 
interdisciplinary  team  developed  three 
alternatives  to  be  considered  in  detail 
for  the  analysis  area:  (1)  No-action;  (2) 
salvage  deed  and  dying  trees;  snd  (3) 
rehabilitation  without  salvage.  The 
effects  of  the  alternatives  are  disclosed 
in  the  analysis  file  and  environmental 
assessment 

Vndm  alternative  2,  the  salvage 
would  produce  about  4.0  million  board 
feet  from  about  S,400  acres. 
Approximately  1.3  miles  of  roads  would 
be  reconstructed  to  bdlitate  harvest 
operations.  No  new  road  construction 
would  be  done.  The  proposed  harvest 
alternative  has  been  designed  to  meet 
applicable  Forest  Plan  Standards  and 
Guidelines.  Harvesting  the  dead  and 
dying  timber  would  meet  both  the 
Forest  Plan  objectives  and  the  purpose 
for  salvage. 

The  Whiskey  Sahrage  and 
accompanying  work  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  and  minimize  the  amount  of 
salvage  volume  lost  Based  upon  the 
environmental  assessment  and  Finding 
of  No  Significant  ImpMit  (FONSI)  and 
the  need  to  expedite  this  salvage,  I  have 
determine  that  good  cause  exist  to 
exempt  this  decision  from  appeal  (36 
CFR  part  217).  Under  this  RegidaUon. 
the  following  is  exempt  from  appeal: 

Dadaions  related  to  rehabilitation  of 
National  Forast  System  Loads  and  recovery 
of  Forest  raaomces  resulting  frm  natural 
diaasten  or  other  natural  phenaniena.  •  •  • 
whan  the  Regional  Pcraster  •  •  •  determines 
and  gives  notice  in  the  Fedval  Bmiilsr  that 
good  causa  exists  to  exempt  such  decisions 
Dom  review  under  this  part 

Alter  publication  of  thia  notice  in  the 
Federal  Ragistar,  the  Decision  Notice/ 
FONSI  for  the  Whiskey  Salvage  Sale 
may  be  signed  by  tha  Distoict  Ranger. 
The  harvest  of  dead  and  dying  trees  and 


the  road  reconstruction  contained  in 
this  project  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated:  May  19. 1993 
SickaHA.Parrve. 

Deputy  Begfonal  Forester. 
tFR  Doc  93-12S67  Filed  5-26-93;  8:45  am| 
I  oooc  8««e-i«-ai 


Exampt  Dadalon  for  Thundar  Saivaga 
Tlnioaf  Sala  Ftoni  Appaw.  Okanogan 
National  Foraat,WA 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  to  exempt  decision  from 
administrative  appeal. 

StJMMARV:  This  is  a  notificaUon  that  the 
decision  to  implement  the  Thunder 
Salvage  Timber  Sale  in  the  area  of 
Lightning  Creek  Ridge  on  the  Okanogan 
National  Forest  Is  exempted  from 
appeaL  Thia  la  in  conformance  with 
provisicma  of  36  CFR  217.4(a)(ll)  as 
published  in  the  Federal  Reg^alar  on 
January  23. 1989  (54  PR  3342). 
EmcnVE  DATE:  May  22. 1993. 
FOR  FUfrrHER  MFOMIA-nON  CONTACTt 
Allen  N.  Carr,  District  Ranger,  Twisp 
Ranger  District,  P.O.  Box  188,  Twisp. 
Washington  98856.  ph.  (509)  997-2131. 
SUPPLEMENrrARV  MFORMATION:  bl  June  of 
1992,  a  ¥vind  storm  blew  down  timber 
in  the  area  of  Lightning  Creek  Ridge  on 
the  Twisp  Ranger  District  of  the 
Okanogan  National  Forest.  This  blow- 
down  is  located  on  approximately  100 
acres  of  land  suitable  for  timber 
production.  The  area  is  located  in 
Management  Areas  14  and  25.  The 
management  goals  for  Management  Area 
14  is  to  provide  a  diversity  of  wildlife 
habitat,  including  deer  winter  range, 
while  growing  and  producing 
merchantable  wood  fiber.  The 
management  goal  for  Management  Area 
25  is  to  intensively  manage  the  timber 
and  range  resources. 

In  June  1992.  the  Twisp  District 
Ranger  proposed  to  salvage  the  blow- 
down  timber.  In  the  fall  and  winter  of 
1992-93  an  interdisciplinary  team  (IDT) 
surveyed  the  affected  area  to  assess  the 
damage  to  the  resources  that  had 
occurred.  The  IDT  identified  the  need  to 
salvage  the  blow^iown  in  as  short  a 
time  as  possible  so  the  logs  would 
remain  merchantable.  Merchantable 
timber  in  the  area  averages  14  Inches  in 
diameter  with  relatively  little  defect 

The  IDT  began  with  an  Initial  scoping 
session  in  November.  After  press 
releases  and  contacts  with  individuals. 
State  and  Federal  agencies,  and  other 
interested  parties,  two  major  issues  were 
identified:  (1)  Minimize  loss  of 
commercial  vahie  of  blow-down  timber 


by  timely  salvage,  and  (2)  concern  for 
impacts  on  soil  conditions  especially 
soil  compaction. 

The  UJT  developed  two  alternatives  to 
analyze,  including  the  No-Action 
alternative.  The  proposed  salvage  fits 
within  category  4  of  section  31.2  of 
Forest  Service  Handbook  1909.15. 
Therefore,  this  action  may  be 
categorically  excluded  from 
documentation  in  an  environmental 
impact  statement  or  an  environmental 
assessment.  This  sale  will  produce 
about  330,000  board  feet  of  timber  from 
about  100  acres.  No  new  road 
construction  would  be  necessary  to 
implement  the  project.  All  skidding 
would  be  done  by  tractor;  designated 
skid  trails  will  limit  soil  compaction  to 
forest  plan  standards.  Harvest 
prescription  would  be  a  "salvage  cut" 
removing  only  those  trees  that  have 
blown  down  or  been  severely  damaged 
by  wind. 

The  Thunder  Salvage  and 
accompanying  work  is  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  and  minimize  the  amount  of 
salvage  volume  lost  and  resource 
damage.  Based  upon  the  environmental 
analysis  and  the  need  to  expedite  this 
salvage.  I  have  determined  that  good 
cause  exists  to  exempt  this  decision 
from  administrative  appeal  (36  CFR  part 
217).  Under  this  Regulation  the 
following  is  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  •  •  when  tne  Regional 
Forester  *  *  *  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Memo  for 
the  Thunder  Salvage  Timber  Sale  may 
be  signed  by  the  District  Ranger.  This 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated:  May  19. 1993. 
Richard  A.  Ferrare, 
Deputy  Begkmat  Forester. 
IFR  Doc  9^-12566  Filed  S-2&-93: 8:45  amj 
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Lincoln  National  Fdraat:  Alamogordo, 
NM;  Lagal  Notka  of  AppaalaMa 
Dacialona 

AOENCT:  Forest  Service,  USDA. 
ACnON:  Notice. 

SUMMARY:  Deciding  Officera  on  the 
Lincohd  National  Forest  will  publish 
notice  of  decisions  subject  to 
administrativa  appeal  under  36  CFR 
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part  217  in  the  legal  notice  section  of 
the  newspapen  liated  in  the 
Supplementary  Information  section  of 
this  notice.  As  provided  in  36  CFR 
217.5,  such  notice  shall  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  Newspaper 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision. 
DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decision  subject  to  appeal  under  36  CFR 
part  217  shall  begin  May  IS,  1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ron  Hannan,  Land  Management 
Planner.  Lincoln  National  Forest, 
Federal  Building,  1101  New  York 
Avenue,  Alamogordo,  NM  88310,  (505) 
437-6030. 

SUPPlfMENTARY  INFORMATION:  Deciding 
Officers  on  the  Lincoln  National  Forest 
will  give  legal  notice  of  decisions 
subject  to  appeal  under  36  CFR  part  217 
in  the  following  newspapers,  which  are 
listed  by  Forest  Service  Administrative 
Unit.  The  newspaper  listed  below  shall 
constitute  legal  evidence  that  the  agency 
has  given  timely  and  constructive  notice 
of  decisions  that  are  subject  to  appeal. 
Further,  timeframes  for  appeal  will  be 
based  also  on  publication  of  notice  of 
decision  in  the  primary  newspaper  by 
agency  as  follows: 

Decisioos  by  the  ForeM  Supervisor 

Alamogordo  Daily  News,  published  in 
Alamogordo,  Otero  County,  New 
Mexico,  for  decisions  affecting  National 
Forest  System  lands  in  the  State  of  New 
Mexico  for  decisions  of  Forest-wide 
impact. 

Decision  by  District  Rangers 

Cloudcroft  Ranger  District: 
Alamogordo  Daily  News,  published  in 
Alamogordo,  Otero  County.  New 
Mexico,  for  decisions  affecting  National 
Forest  System  lands  in  the  State  of  New 
Mexico  for  decisions  of  District-wide 
impact. 

Guadalupe  Ranger  District:  Carlsbad 
Current  Argus,  published  in  Carlsbad, 
Eddy  County,  New  Mexico,  for 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  New 
Mexico  for  decisions  of  District-wide 
impact. 

Mayhil]  Ranger  District:  Alamogordo 
Daily  Naws,  published  in  Alamogordo, 
Otero  County,  New  Mexico,  for 
decisions  affecting  National  Forest 
System  lands  in  the  State  of  New 
Mexico  for  decisions  of  District -wide 
impact. 


Smokey  Bear  Ranger  Digtrict:  Ruidoao 
Newt,  pubUshed  in  Ruidoso.  Lincoln 
County,  New  Mexico,  for  dedtions 
affecting  National  Forest  System  lands 
in  the  State  of  New  Mexico  for  dedsians 
of  District-wide  impact. 

Dated:  May  14, 1993. 
LMPoagne. 
Forest  Supervisor. 

[PR  Doc.  93-12528  Filed  5-26-93;  8:45  am] 
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B«M  Lake  Dam  Reconstruction; 
Bitterroo«  National  Forest,  RavaOi 
County,  MT 

AGENCY:  Forest  Service.  USDA- 
ACnON:  Notice;  intent  to  prepare 
environmental  impact  statement. 

81MIMARY:  The  USDA.  Forest  Service. 

will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  the  Bass  Lake 
Dam  reconstruction.  The  project  is 
located  approximately  8  miles  west  of 
the  Bass  Creek  Trailhead,  and  about  5 
miles  within  the  Selway-Bittenoot 
Wilderness.  The  dam  is  located  in  the 
S.E.  V4,  section  30,  T.  10  N.,  R.  21  W. 
This  is  approximately  11  air  miles 
northwest  of  Stevensville,  Montana. 

The  purpose  and  need  for  the 
proposal  is  to  reconstruct  the  dam  to 
comply  with  required  dam  safety 
standards  and  provide  irrigation  water 
to  affected  farm  lands.  The  proposal  is 
a  direct  result  of  the  Federal  Dam 
Inspection  Act  of  1972  (Pub.  L  62-367) 
and  the  Federal  Guidelines  for  Dam 
Safety  of  1979. 

The  proposed  action  requests 
helicopter  use  and  ground  access  for 
two  pieces  of  heavy  equipment.  The 
Bass  Creek  Trail  was  previously  a  road 
constructed  in  1952,  to  access  the  dam 
for  reconstruction.  The  trail  may  need 
improvement  to  provide  access  for 
heavy  equipment  to  the  dam.  Helicopter 
transport  of  equipment  and  supplies 
will  be  evaluated  using  lifting  capacity, 
economics,  and  resource  impacts  as 
parameters. 

The  reconstruction  will  not  change 
tbe  dam's  water  storage  capacity,  lake 
surface  level,  or  historic  water  flows. 
The  purpose  of  tbe  work  is  to  meet 
current  dam  safsty  standards.  Proposed 
reconstruction  would  utilize  "on  site" 
material  sources  which  includes  2,300 
cubic  yards  of  rip^rap  for  erosion  control 
on  the  face  of  the  dam  and  in  the 
spillway,  and  53  cubic  yards  of  fill 
material  on  the  face  of  the  dam.  The  rip- 
rap source  is  a  loose  rock  slope 
approximately  V4-miIe  from  the  dam. 
The  fill  material  will  be  removed  from 
below  the  high  water  line  and  from  an 


existing  boirow  site  used  in  the 
previous  dam  cmstruction.  Other  work 
consists  of  Mridening  the  spillway  by  IS 
feet  and  inserting  an  outlet  pipe  liner 
(220  ft.  X  2  ft.)  thnnigh  the  existing  pipe. 

This  project-level  EIS  will  tier  to  the 
Bitterroot  National  Fewest  Plan  and 
Final  EIS  (September  1987),  the  Region 
One  Wilderness  Etam  Policy  (Jime  1992). 
and  the  Selway-Bitterroot  Wilderness 
General  Management  Direction  (1992 
Update)  which  provides  overall 
guidance  of  all  land  management 
activities  on  the  Bitteiroot  National 
Forest. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  )uly  12. 1993. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  request  to  be 
placed  on  the  project  maiUng  list  to 
Leslie  Weldon,  District  Ranger, 
Stevensville  Ranger  District,  Bitterroot 
National  Forest,  88  Main  Street, 
Stevensville,  Montana,  59870. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Bruce  Fahmi,  EIS  Team  Leader,  Phone 
(406) 777-5461. 

SUPPLEMENTARY  MFORMATION:  The 
proposed  reconstruction  will  not  make 
any  changes  in  water  storage  capacity, 
like  surface  level,  or  historic  water 
flows.  The  Bass  Lake  Reservoir 
Company  is  proposing  the  following 
reconstruction,  using  "on  site"  material 
sources  to  make  the  dam  safe  for 
handling  the  "probable  maximum 
flood."  The  major  items  are:  (1)  Modify 
the  top  of  the  dam  and  repair  eroded 
areas  on  the  upstream  face  of  the  dam. 
requiring  the  equivalent  of  5  dump 
truck  loads  (53  cubic  yards  (cy)]  of  fill 
material:  (2)  Add  1,700  cy  of  rock  rip> 
rap  to  the  upstream  face,  providing  a 
protective  cover  from  erosion,  and 
reinforce  the  spillway  outlet  with  the 
equivalent  of  60  dump  trurJc  loads  (600 
cy)  of  rip-rap;  (3)  Widen  the  existing 
spillway  about  15  ft.;  and  (4)  insert  an 
outlet  pipe  liner  (220  ft.  x  2  ft.)  through 
the  existing  pipe. 

The  major  equipment  requested 
includes:  (1)  a  rubber  tire  loader  or  a 
CAT  D6D  tracked  dozer,  approximate 
length/width/weight  »  20'  x  9'/3 7,000 
lbs.  (2)  CAT  225B  tracked  excavator, 
length/width/weight  »  32'3"  x  lO'O"/ 
60,000  lbs.  (3)  heUcopter  for  supply 
and/or  crew  transport. 

Access  would  be  on  a  road 
constructed  and  last  used  in  1952-53. 
This  road  has  been  used  and  maintained 
as  a  trail  since  its  inclusion  into  the 
Wilderness  Preservation  System  in 
1964. 

Tune  estimated  for  the  work  is  10 
days  for  the  reconstruction,  plus  some 
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additional  time  for  equipment 
transportation.  The  estimated  starting 
date  is  August  15, 1994.  This  request  is 
for  a  one-time  authorization  to  permit 
the  above  reconstruction.  It  is  a  separate 
authorization  from  the  existing  permit 
which  authorizes  the  dam  and  its 
routine  operation  and  maintenance. 

The  primary  purpose  of  the  Bass  Laice 
Dam  renovation  project  is  to  bring  this 
designated  "high  hazard"  dam  into 
compliance  with  current  State  and 
Federal  Dam  Safety  Standards.  The 
rehabilitation  of  the  Bass  Lake  Dam  will 
correct  safety  defldendes  identified  by 
the  Corps  of  Engineers  (COE),  the  U.S. 
Forest  Service  (USPS)  and  the  Montana 
Department  of  Natural  Resources  and 
Conservation  (DNRC). 

The  National  Dam  Inspection  Act  of 
August  8. 1972.  Public  Law  92-367. 
authorizes  the  Secretary  of  the  Army, 
through  the  COE,  to  conduct  safety 
inspections  of  non-federal  dams 
throughout  the  United  States. 
Inspections  were  conducted  using  the 
"Recommended  Guidelines  for  Safety 
Inspection  of  Dams." 

Under  the  authority  of  the  National 
Dam  Inspection  Act.  the  COE.  USPS. 
and  the  DNRC  have  all  classiHed  Bass 
Lake  Dam  as  a  "High  Hazard"  dam. 
High  hazard  dams  are  required  to  pass 
the  "Probable  Maximum  Flood"  (PMF) 
without  over  topping  the  dam.  PMF  is 
defined  as:  "The  flood  that  may  be 
expected  from  the  most  severe 
combination  of  critical  meteorological 
and  hydrologic  conditions  that  are 
reasonably  possible  in  the  region  and  is 
derived  firom  probable  maximum 
precipitation."  The  hazard  potential  is 
based  on  "the  loss  of  life  or  property 
that  could  occur  if  the  structure  failed." 
The  failure  of  Bass  Lake  Dam  would 
affect  a  USPS  campground,  at  least  2 
residences,  several  private  and  County 
roads  and  bridges,  and  several  hundred 
acres  of  agricultural  and  ranch  lands. 

The  Forest  Service  requires  all  dam 
structures  authorized  by  permit  to  be 
maintained  to  standards  ensuring  safe 
and  satisfactory  performance.  Permitted 
dams  are  inspected  for  operation  and 
maintenance  deficiences  at  frequencies 
related  to  their  size  and  storage 
capacity.  High  hazard  dams  are 
inspection  annually. 

According  to  Montana  House  Bill  382, 
passed  in  1991.  dams  on  Federal  lands 
are  exempt  from  the  Montana  Dam 
Safety  Act  of  1985.  They  are  regulated 
by  the  Federal  Guidelines  for  Item 
Safety. 

Baas  Lake  Dam  Background 

The  original  Bass  Lake  Dam  was  built 
in  1887.  It  provided  irrigation  water  for 
farm  lands  in  the  Bitterroot  Valley,  and 


was  reconstructed  in  1918.  The  existing 
dam  was  built  in  1952-53.  It  is  an  earth 
fill  dam  43  feet  high  and  300  feet  long, 
with  a  27-feet  wide  spillway.  The 
reservoir  holds  3,600  acre-feet  of  water. 
The  maximum  irrigation  flow  required 
from  this  dam  is  45  cubic  feet  per 
second  (cfs). 

A  road  built  in  1952  for  heavy 
equipment  access  to  the  dam  has 
become  overgrown,  and  some  portions 
have  sloughed  in.  It  has  not  been  used 
by  motorized  equipment  since  the 
passage  of  the  Wilderness  Act  in  1964. 
If  heavy  equipment  is  permitted  for  the 
ciirrently  proposed  dam  repairs,  and 
ground  access  approved,  then  the  old 
road  would  require  some  localized 
heavy  maintenance.  The  road  access 
would  include  two  crossings  of  Bass 
Creek,  and  the  traversing  of  steep 
ground  and  erosive  slopes  in  some 
sections. 

Nature  of  Decision 

The  intent  of  the  proposed  projects  is: 
(1)  To  prevent  the  dam  from  breaking  or 
leaking,  which  could  cause  a 
catastrophic  flood  downstream;  and  (2) 
to  ensure  a  continuous,  adequate  supply 
of  irrigation  water  for  affected  farm  land 
in  the  Bitterroot  Valley.  The  decision  to 
be  made  will  respond  to  the  following: 

(1)  How  will  reconstruction  work  be 
permitted  to  meet  Federal  dam  safety 
requirements? 

(2)  What  is  the  minimum  equipment 
necessary  to  accomplish  this  work? 

(3)  How  will  access  be  provided  for 
any  essential  equipment  needs? 

(4)  What  mitigation  measures  will  be 
required  to  protect  resources  such  as 
wilderness,  watershed,  fisheries, 
cultural  sites,  sensitive  plants,  and 
recreation? 

This  decision  will  be  guided  by  the 
direction  provided  by  the  National  Dam 
Inspection  Act.  Federal  Guidelines  for 
Dam  Safety,  the  Wilderness  Act,  and 
Forest  Service  Policy. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  in  which 
none  of  the  proposed  activities  would 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  for  the 
proposed  activities  to  achieve  the 
proposal's  purposes,  as  well  as  to 
respond  to  the  issues  and  other  resource 
values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 


Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  QFR 
1501.7),  which  was  initiated  in  May 
1992  and  occurring  again  in  January 
through  February  1993.  In  addition,  the 
public  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  No  public  n>eetings 
are  scheduled  at  this  time. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis,  such 
as  the  Bitterroot  Forest  Plan  EIS. 

4.  Identify  alternatives  to  the 
proposed  action.  ,. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

Some  public  comments  have  already 
been  received  in  conjunction  with  the 
development  of  the  "Region  1 
Wilderness  Dam  Policy"  and  a  public 
meeting  held  in  January  of  1993  to 
solicit  public  comments  on  this 
proposal.  These  comments  will  be 
included  into  the  DEIS. 

Preliminary  Issues 

The  following  preliminary  issues  have 
been  identified: 

1.  Dam  Safety 

Although  there  is  no  imminent  danger 
of  Bass  Lake  Dam  breaching, 
reconstruction  is  necessary  to  repair 
existing  damage,  to  prevent  further 
deterioration,  and  to  meet  safety 
standards. 

How  will  safety  and  engineering 
standards  be  provided  for  and 
monitored  to  assure  compliance  with 
national  dam  safety  standards,  and 
manage  the  physical  impacts  to  the 
ground,  vegetation,  water,  sound,  and 
visual  resources?  What  are  the 
minimum  tools  needed  to  complete  the 
project? 

2.  Wilderness  Resource  Protection  and 
Recreation 

A  major  challenge  will  be 
administering  this  special  use 
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cuthorlzation  while  protecting  the 
wilderness  resource. 

To  what  extent  will  wilderness 
resource  impacts  occur? 

Hew  will  the  permittee  access  the 
broject  site  and  what  mitigation  will  be 
aecessary? 

What  effect  will  the  reconstruction 
ictivity  have  on  recreation? 

3.  Watershed  and  Fisheries 

What  are  the  impacts  on  soil, 
vegetation  and  water  resources 
associated  with  access  and  dam     ' 
renovation? 

Stream  flow  in  Bass  Creek,  below  the 
dam.  may  be  temporarily  tfhxAed  by  the 
proposed  repair  and  maintenance.  How 
will  drawing  down  the  reservoir  or 
diverting  flow  to  facilitate  work  effect 
stream  channel  morphology,  sediment 
flushing,  irrigation,  riparian  plants  and 
Rsheries  downstream? 

t.  Sensitive  Plants 

A  sensitive  plant  has  been  identified 
n  the  proximity  of  Bass  Lake  Dam.  How 
vill  Lesquerella  humilis  (Few-Seeded 
Bladderpod)  be  protected? 

5.  Social  and  Economic  Costs  and 
Benefits 

What  are  the  local.  Regional,  and 
National  pubUc  benefits  and  costs 
associated  with  the  project? 

How  will  the  costs  of  reconstruction 
be  considered  in  evaluating 
alternatives? 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  August  of  1993.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Rej^fer.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
management  of  the  Bass  Lake  Dam 
reconstruction  participate  at  tliat  time. 
To  be  most  helpful,  comments  on  the 
Draft  EIS  should  be  as  site-specific  as 

Eossible.  The  Final  EIS  Is  scheduled  to 
B  completed  by  November  1993. 
The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 


raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  net  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Or.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp, 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  ruhngs.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  dose  of  the  45- 
day  scoping  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  It  can  meaningfully 
consider  them  and  respond  to  them  in 
developing  issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFK  1503.3  in  addressing 
these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Bitterroot  National  Forest. 
1801  N.  First  St.,  Hamilton.  MT  59840. 

Dated:  May  20, 1993. 
Stephen  K.  Xelly. 
Forest  Supervisor. 

IFR  Doc  93-12636  Filed  5-26-93;  8:45  am] 
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Checkerboard  Land  Exchartga; 
Kootenai  National  Forest— Lincoln, 
Flathead  and  Sander*  Counties,  MT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  Notice;  Intent  to 
Prepare  Environmental  Impact 
Statement. 

SUmiARY:  The  original  Notice  of  Intent 
for  the  Checkerboard  Land  Exchange 
was  published  in  the  Federal  Register, 
Volume  56.  No.  80.  April  25. 1991.  The 
scope  of  the  land  exchange  has 
expanded  due  to  more  nun-federal  lands 
to  be  acquired  and  a  different  set  of 
federal  lands  to  be  conveyed. 

The  USDA  Forest  Service.  Kootenai 
National  Forest  (KNT).  with  the 
assistance  from  Plum  Creek  Timber 
Company.  Limited  Partnership  (PCTC). 
will  prepare  an  enviroiunental  impact 
statement  (EIS)  for  a  proposal  to 
exchange  National  Forest  land  for  PCTC 
land.  The  project  is  located 
approximately  mid-way  between  Libby 
and  Kahspell,  Montana.  This  exchange 
is  proposed  pursuant  to  the  General 
Exchange  Act  of  March  20, 1992,  as 
amended,  the  Federal  Land  Policy  Act 


of  October  21. 1976  and  the  Act  of 
January  30, 1929. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  July  1, 1993.  so  they  may  be 
considered  in  the  Draft  Environmental 
Impact  Statement. 

ADDRESSES:  Send  written  comments  to 
Robert  L  Schrenk,  Forest  Supervisor, 
Kootenai  National  Forest.  Supervisor's 
Office,  506  Hwy.  2  West,  Ubby. 
Montana  59923. 

TOR  FURTHER  MFORMATTON  CONTACT: 
Ted  Andersen,  Project  Coordinator, 
Kootenai  National  Forest,  Supervisor's 
Office,  telephone  (406)  293-6211. 
SUPPLEMENTARY  ilFORMArKM:  PCTC 
owns  approximately  49  sections  of  land, 
each  containing  approximately  640 
acres,  within  the  Silver  Butte,  East 
Fisher,  West  Fisher  and  Vermillion 
drainages.  These  sections  alternate  with 
National  Forest  sections,  and  together 
they  comprise  what  is  referred  to  as  the 
"Checkerboard"  area  on  the  KNF  and 
Lolo  National  Forest.  The  majority  of 
the  area  is  unroaded,  and  is 
characterized  by  a  variety  of 
topographic  land  types  from  steep, 
rugged  slopes  to  lush  riparian  creek  and 
river  bottoms.  Some  of  the  area  that 
burned  In  the  early  part  of  the  century 
is  covered  by  dense,  lodgepole  pine 
stands,  while  the  unbumed  area  support 
virgin  stands  of  cedar,  white  pine, 
western  larch,  and  Douglas-fir. 

The  majority  of  the  checkerboard  area 
is  in  the  Cabinet- Yaak  ecosystem  of  the 
threatened  grizzly  bear.  The 
checkerboard  pattern  is  not  conducive 
to  fully  providing  for  the  needs  of  the 
grizzly  bear.  This  land  exchange 
proposal  is  designed  to  enhance  the 
recovery  of  the  grizzly  bear  by 
consolidating  the  federal  lands,  and 

Eroviding  a  secure  habitat  for  the  grizzly 
aar. 

The  federal  lands  in  the  checkert>aard 
area  are  primarily  designated  as 
management  area  2,  semi-primitive, 
non-motorized  recreation.  Roadless 
recreation  management  objectives 
identified  in  the  Kootenai  Forest  Plan 
are  in  conflict  with  the  land 
management  objectives  of  PCTC.  which 
entail  logging  and  road  construction  oo 
their  checkerboard  lands.  Another 
purpose  oi  this  proposal  is  to 
consolidate  the  federal  lands  in  the 
checkerboard  area,  so  that  the  Forest 
Service  can  provide  a  roadless 
recreation  that  would  not  be  affected  by 
private  activities. 

The  Notice  of  Intent  (NOI)  published 
in  April  of  1992.  proposed  to  acquire 
approximately  half  of  the  checkerboard 
area  primarily  because  PCTC  did  not 
have  access  to  the  mineral  rights  for 
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their  lands.  In  December  1992,  Meridian 
Minerals  quit  claim  deeded  unto  PCTC 
all  of  their  rights,  title  and  interest  to  the 
reserved  minerals  on  all  of  the  lands 
associated  with  the  Checkerboard  area. 
This  action  removed  a  significant  barrier 
to  proposing  to  include  all  PCTC  lands 
in  an  exchange.  The  oil  and  gas  rights 
are  still  not  owned  by  PCTC,  therefore 
these  rights  at  this  time  would  be 
outstanding  rights  if  the  exchange  were 
approved.  The  KNF  continues  to  work 
with  Meridian  Oil  and  Gas  to  facilitate 
exchange  of  these  rights  at  the  same 
time  a  land  exchange  is  approved. 

In  addition,  the  NOI  of  April  1992 
described  different  federal  lands  that 
would  be  conveyed  to  PCTC.  Based  on 
extensive  public  involvement  a  different 


set  of  fisderal  lands  are  proposed  for 
conveyance.  The  lands  proposed  for 
conveyance  are  based  on  meeting  the 
following  criteria  (1)  tracts  that  would 
have  minimal  effects  on  big  game;  (2) 
lands  primarily  from  the  unsuitable 
timber  base;  (3)  lands  that  would 
minimize  the  effects  on  public  access; 
(4)  lands  that  are  free  of  cultural 
resources;  and  (5)  lands  which  would 
minimize  management  conflicts  with 
adjacent  landowners. 

The  process  of  developing  this  final 
proposal  evolved  from  effective 
implementation  of  the  scoping  process. 
Based  on  this  process,  many  issues  were 
raised  and  resolved  through 
development  of  the  final  proposal.  The 
issues  that  remain  partially  unresolved 


and  which  will  be  used  to  develop  and 
evaluate  alternatives  are: 

•  Change  in  recreational  access. 
Consolidation  of  private  lands  may 
result  in  restricted  access  to  areas  that 
have  been  available  to  the  public  in  the 
past. 

•  Changes  in  wildhfe  habitat  and 
security.  Future  harvest  and  reading  on 
lands  acquired  or  retained  by  PCTC  may 
reduce  the  available  security  areas  for 
big  game. 

•  Economic  changes,  including 
county  incomes,  capital  expenditures, 
timber  commodity  outputs, 
employment,  property  values,  and  land 
use  priorities. 

Property  that  the  Forest  Service  will 
consider  exchanging: 


Federal  lands 


Acres  by 

legal  sut>- 

avision 


Wolf  Creek;  T.  30  N..  R.  26  W..  P.M..  Uncoh  County 


Sec.  1: 
Loll 
Lots 
L0I3 
1014, 


S'/i 


KootoniriN.F. 
FlattwadN.F. 


Sec.  8: 
Loll 
Lot2 
Lol3 
Lot4 
Lots 
Lots. 
Lol7, 
Lots. 


Lot  9 

Lot  10  ..... 
SVM4EV4 


SEV4NWV4 
NEV4SWV4 


N'/4SEV4 
Sec.  20: 
N'/4 


Sec.  35: 
SEV4  . 


35.92 

35.28 

35.57 

35.22 

160.00 

320.00 

616.99 

5.00 

39.89 
39.68 
39.68 
39.66 
39.70 
39.82 
37.16 
37.45 
37.79 
38.11 
80.00 
40.00 
40.00 
80.00 


Wolf  Creek:  T.  29  N..  R.  26  W..  P.M..  Uncoh  County 


Sec.  2: 
Loti 


Lot  2  ,»., 
Lot  3  .„.. 

Lot  4 

S*/M'/k 

S'/4 

Sec.  14: 
AN 


39.27 
39.03 
38.77 
38.53 
160.00 
320.00 


Wotf  Creek;  T.  31  A/.,  ff.  26  W..  P.M..  Uncoh  County 


S«:.36: 
Al 


Acres  by 
section 


621.99 


628.94 
320.00 
160.00 


635.60 
640.00 


640.00 
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Tony  Peek;  T.  30N..R.29  W..  P.M..  Lincoln  County 


Sec.  10: 
AN 

Sec.  14: 
All 


Sec.  19: 

Lot  4 

SE'ASW'A 

S'/iSE'A  ... 
Sec.  30: 

Lol  1 

Lol  2 

Lot  3 

Lot  4 

EViW'A 

E'A 


Tony  Peak:  T.  30  N..  R.  30  W..  P.M.  Lincoln  County 


26.41 
40.00 
80.00 

26.49 
26.46 
26.44 
26.41 
160.00 
320.00 


Sec.  21: 

SEy«SE% 
Sec.  22: 

Lot  3 


Lot  4 

S'/i»NWV4 
S'A 


Sec.  24: 
Loti  . 


Lot  2  ..... 
Lot  3  ..... 
Lot  4  ..... 
S'/iN'A 
S'A 


Sec.  26: 

E'/iNE'A  

E'/jW^ANE'A _., 

E'/feSW'ASW'ANE'A 
N'/4NWy4 


SWV4NWy4 

N'/4SEy4NWV4  

swy4SEy4Nwy4 

W'/4SEy4SEy4Nwy4 

W'/y^Ey4Swy4 

W'/5jNEy4Swy4 ......... 

SEy4NEy4Swy4 ....... 

SEy4Swy4 

NEy4SEy4 

NEy4Nwy4SEy4  ...... 

EV4Nwy4Nwy4SEy4 

S'/iNwy4SEy4 

S'ASEy4  


Sec.  34: 

SEy4 

Sec  36' 


40.75 

4081 

80.00 

320.00 


40  06 
40.19 
40.31 
40.44 
160.00 
320.00 


80.00 
40.00 

5.00 
80.00 
40.00 
20.00 
10.00 

5.00 

5.00 
20.00 
10.00 
40.00 
40.00 
10.00 

5.00 
20.00 
80.00 


30755 


640.00 
640.00 

146.41 


585.80 


40.00 


481.56 


641.00 


510.00 
160.00 
320.00 


30756 
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Federal  lands 


Acres  by 
leoal  sub- 
division 


Acres  by 
section 


FMmkhumaln:  T.29H.R.XW^  P.M.,  Uncoki  County 


S«:.26: 
Lot  1  ..... 
Lot  2.... 
LolS.^. 
|j0l4...„ 
SVMMr 
S'A  ....... 


39.27 
39.47 
39.69 
39.89 
160.00 
320.00 


638.32 


Fmher  Mountain:  T.  29  N.,  R.  29  W..  P.M..  Lincoln  County 

Sec.  30: 
Lot  1 

32.80 
33.03 
33.27 
33.50 
160.00 
320.00 

40.00 
40.00 
60.00 
160.00 
80.00 
40.00 

Lot  2 

Lots _ 

Lot  4 

EVfcWVfc 



EVfc _ „ 

612  60 

Sec.  32: 
SW%NE% „ 

NWV4NWV4  ^ 

SVkNW'A  .       

SW'A „ 

N'/iSE'A  „ 

SW'ASE'A : 

440  00 

Reher  Mountain:  T.  28  N..  R.  29  W.,  P.M..  Lincoln  County 

Sec.  3: 
Lot  3 

83.43 

■40.00 

80.00 

33.62 
33.86 
34.10 
34.34 
160.00 
320.00 

33.62 
33.65 
33.68 
25.06 
30.00 
30.29 
30.58 
40.00 
80.00 
80.00 
160.00 

640.00 

480.00 

160.00 
40.00 

NW'/iSW'A „ 

S'ASW'A  

Sec.  4: 

Loti  ..„ _ 

Lot  2 ,. 

153.43 

Lot  3 

Lol4 

S'/4N'/fc  

SVfc „_ .. 

615  92 

Sec.  6: 
Lot  1 _ 

Lots 

Lot  4 

Lots 

Lot  6 „ ; 

Lol7 „- „ „ 

SEViNW/i 

S'-^NE'/i  

E'/iSW%  

SE'A  

S76  88 

Sec.  9: 
Al „ . 

Sec.  10: 
S'>4N'/4.  SVfc  

Sec.  15: 

NW'A  „ „ 

NE'ASW'A „ __ 

200.00 

Sec.  26: 
AM 

Sec  28: 
Al 


Calx  Mountain:  T.  29  N..  R.  28  W..  P.M..  Lincoln  County 


640.00 
640.00 


Sec.  14: 
Al  ..... 


Calx  Mountain:  T.  28  N..  R.  2r^  W..  P.M..  Lincoln  County 


460.00 
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Federal  lands 

Acres  t>y 

lead  aub- 

dvision 

Acres  by 
section 

Sec.  26: 
N'/4 

320.00 

— — '— — 1 1 

Cabc  AtoufJtein,  T.  28  N..  R.  28  W..  P.M..  Lincotn  County 

Sec.  4: 
Lot  1 

Lot  2 „ "^IZZZZZZZZZZ 

31.43 
31.63 
31.81 
32.01 
160.00 
320.00 

Lot  3 .. 

Lot  4  .„ „............,»,.. _....... ^ 

SViN'A  „ ■" 

5  A „ ,j^ ..,-,...,«. „. . 

606.88 
320.00 

bee.  9:                                   ^                               

E'A 

Snell  Mountain:  T.  28  N..  R.  28  W..  P.M..  Uncoln  County 

Sec.  21: 
E'/i 

320.00 
640  00 

All 

Sec.  30: 
Loti 

33.85 
33.74 
33.64 
33.53 
160.00 
320.00 

Lot  3 . „. „                                                             

Lot  4 

E'/4W'A 

614  76 

Sec.  32:                                                                                                                            "  ~ 

S'A 

320.00 

Snell  Mountain;  T.  27  N.,  R.  28  W..  P.M..  Uncoln  County 

Sec.  4: 
Loti 

25.88 
25.99 
26.11 
26.22 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
320.00 

Lot  2 .._ ■      ■  ■■ 

Lot  3 

Lot  4  .„.i„ 

Lot  5 "              

Lot? _............ 

Lots L...:i:.::::::::::::::::::::::::::::::::::: — — "■ 

Lot  9  ..                                                                                                                                           

Lot  11 „„ 

Lot  12 _.:: " 

Lot  13 „^ ■ 

Lot  14 ^ 

Lot  15 

Lot  16 ^ ZZZ!ZZ!Z"Z 

S'A ..„_ 

904.20 

iWefldbw  Peak;  T.  27  N..  R.  26  W.,  Flathead  County 

Lot  1  

30.47 
32.74 
33.86 
34.10 
160.00 
320.00 

320.00 
80.00 

Lot  2 

Lot  3 ^ „ _ 

EV6W'>i _ „..                   

E'/i 

611.17 

Sec.  28: 

N'/i 

wvi»sw% '..ZZZZZZZZZZZ'"'"'"Z~'ZZZ. 

400.00 

Ateadow  Peak;  T.  27  N..  R.  27  W..  P.M.,  Uncoln  County 

Sec.  14: 
AH ; 

640  00 
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Federal  lands 


Acres  by 

leoalsub- 

avision 


Acres  by 
section 


KarwMy  Mountain:  T.  27  N..  R.  29  W.  P.M..  Lincoln  Ckxjnfy 


IMI 


Sec.  3: 

Lot  1 

Sec^ 

Lot  1 

Lot  2 

Lo<  3 „ 

Lot  4 

Lo(  5 »..>. 

Lot  6 

Lot  7 

S'tiHEV*  .... 

E14SW%  ... 

SE'A  

Sec.  13: 

Afl  

Sec.  34: 

AN 


Sec.  10: 
AM 

Sec  22: 
Al  .„.. 


Kootenai  N.F. 
LotoN.F.  ...„. 


Sec.  14: 

SWy4NWV4 

SWV4  

NW'/iSE'A  „ 

S'ASE'A 

Sec  20' 

W'/4E'/4NWy4 

W'/4W'/!» 

W'/iNE'ASW'A  „. 

SE'ANE'ASWy*  . 

SEy4Swy4 

Sec  32' 
W%W'/4NEy4NEy4  . 

Nwy4NEy4 

N'/MEy4Swy4NEy4 

w%swy4NEy4 

SEy4Swy4NEy4  ...... 

sviSEy4NEy4 

Wh 

SEy4 

Sec  34: 
AN _..... 


Soulh  McGregor  T.  26  A/..  R.  26  W..  P.M..  Flathead  County 


McGinnis  Meackms:  T.  26  N.,  R.  28  W..  P.M.,  Lincoln  County 


McGlnnIs  Meadows;  T.  26  N..  R.  29  W..  P.M..  Lincoln  County 


Sec  24: 
Al  ..... 


Sec  36: 

EVfc _ 

contoWng  25,620.42  acres,  more  or  less. 


Property  thai  Plum  Creefc  Timber  Cornpany.  LP.  wIM  conskter  exchanging: 


Barren  PBa<c,'  T.  25  N..  R.  30  W..  P.M..  Lincoln  County 


Seel: 
luMI 


39.28 
39.23 
39.19 
36.89 
37.48 
37.28 
37.21 
80.00 
40.00 
80.00 
160.00 


512.00 
128.00 


40.00 

160.00 

40.00 

80.00 

40.00 
160.00 
20.00 
10.00 
40.00 

10.00 

40.00 

5.00 

20.00 

10.00 

20.00 

320.00 

160.00 


42.20 


37.40 


626.56 
640.00 
640.00 


640.00 


640.00 


320.00 


270.00 


585.00 
640.00 


640.00 
320.00 
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Federal  lands 


LI1I2 

Loi  3 » 

Lot  4 _ 

S*ANH  .... 

SWV4  

S'/*SE%  .. 
NE%SEV4 


N'/*NWV«SEV«  , 

SWV4NW%SEV4  

(NOTE:  Lms  10  acras  to  ratain  alectronlc  sita.) 
Sac.  3: 

Loti 

Lot  2 > 

Lot  3 _ 

Lot  4 

S'/iN'A 

S'/k 

Sec  7: 

Loti  

Lot  2 

Lot  3 „ 

Lot  4 

Lots 

Lot  6 

Lot? „.. 

NEV4NEV4  

E'/irW«/4 

Sec.  11: 

All  Portion  In  Lincoln  County 


Barrsn  P»ak:  T.  25  N.,  R.  30  W..  P.M..  Sanders  County 


Sec.  11: 
Ail. 
Portion  In  Sanders  County 


Lyons;  T.  25  N..  R.  30  W.,  P.M.,  Sandon  County 


$•0.  13: 

WVi 

$«c.  15: 

E'A. 

Portion  In  Bandera  County 
Sec.  19; 

Lot  1  

Lot  2 „ 

Lot  3 

Lot  4 

E'AW'/li 

El/2  

Portion  In  Sandera  County 


Lyons:  T.  25  N.  R.  30  W.  PM,  LitKotn  County 


$ac.  15: 

EH. 

Portion  In  Lincoln  County 
Sac.  17: 

Lot  2 

L.OI  3  »•»•«.•••».•..••••■ 

Lot  4 , 

Lot  5 

SWV4  

Sac.  19: 

Lot  1  

Lol2 

Lot  3 

Lot  4 

E'AWV* 

E'A 

Portion  In  Lincoln  County 


Acraa  t>y 

legal  sub- 

dMston 


4207 
41  95 
41.82 
1W.00 
160  00 
80  00 
40  00 
20  00 
10.00 


41  27 
41  18 
41  06 
40  99 
160  00 
320  00 

14  26 
14.29 
1437 
34.73 
1433 
14  36 
4981 
160  00 
160  00 


14  10 
14.13 
14.17 
14.20 
160  00 
320  00 


20  59 

006 

39  90 

1968 

160  00 

1410 
14.13 
14  17 
1420 
160  00 
320.00 


Acres  by 
section 


638.04 


644.52 


47615 
628  00 


320  00 
3.00 


256.00 


317.00 


240  22 


280  60 
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Federal  lands 

Acres  by 

leoaiAiitv 

di^sion 

Acres  by 
section 

Sec.  23: 
Afl. 
Portion  in  Lincoln  County 

68.00 

Lyons.-  T.  25  N..  R.  30  W.,  P.M..  Sanders  County 

■ 

Sec  23: 

AH. 

Portion  in  Sanders  County  

572  00 

Sec.2S: 
All 

640  00 

Sec  27: 
Loll 

39.26 
37.09 
38.94 
39.77 
80.00 
80.00 
320.00 

Lol2 _ 

Lot  3 

Lot  4 

E'AtNEV* ^ 

W'/^NW'/4  „ 

S'/4 

635  06 

Sec.  29: 

AH 

640  00 

Sec  31: 
Loti 

14.51 
14.51 
14.53 
14.53 
160.00 
320.00 

Lot  2 _ 

Lots „ 

Lot  4 „ 

EViWVi 

EVk 

538.08 
640  00 

Sec.  33: 

All 

Sec  35: 

AM 

640.00 

Banen  Peak;  T.  26  N..  R.  30  W.,  P.M..  Lincoln  County 


Seel: 

All 

Sec.  3: 

AN 

Lot  1 

Lot  2 

NW% 

SW'ANE'/i 

NEy4SWV4 

NWV4SEy4 
Sec.  9: 

AH 

Sec  11: 

Afl 

Sec  13: 

AH 

Sec  15: 

AH 

Sec.  17: 

AH 

Sec  21: 

AH 

Sec  23:    . 

AH  

Sec  25: 

AH 

Sec  27: 

Afl  , 

Sec  29: 

AH 

Sec  31: 

Lot  1 

Lot  2 

Lot  3 

Lot  4 


34.09 
1.90 
160.00 
40.00 
40.00 
40.00 


29.18 
28.75 
28.32 
40.00 


640.00 
640.00 


315.99 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
640.00 
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Federal  lands 


Lots.. 
Lot  6... 
Lot  7... 
LjoIS.. 
Lots... 
Lot  10. 
Lolll  . 
Lot  12. 
Lot  13 
Lot  14. 
Lot  15. 
Lot  16. 


Lot  17 

Lot  18 

NEV4  

E'/4NWV4 
Sec.  33: 

Lot  1  

Lot  2 

Lot  3 

Lot  4 


Lots 
Lots 
Lot? 
Lots 
Lot  9 


Lot  10 

Lot  11  

Lot  12 

Lot  13 _ 

Lot  14 

Lot  15 

Lot  16 

N'/i 

Sec.  34: 

Part  of  SE%NWV4. 
Sec.  35: 

Lot  1  

Lot2 

Lots.. 

Lot  4.. 

Lot  5.. 

Lot  6  .. 

Lot  7  .. 

Lots.. 

Lot  9  .. 

Lot  10 

Lot  11 

Lot  12 

Lot  13 

Lot  14 

Lot  15 

Lot  16 

WA 


as  shown  on  COS  857 


Acres  by 
legat  sub- 
division 


40.00 
40.00 
40.00 
40.00 
40.00 
27.89 
27.46 
40.00 
40.00 
40.00 
28.11 
28.20 
2829 
19.22 
160.00 
80.00 

40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
27.08 
26.86 
26.62 
26.40 
320.00 


40.00 
40.00 
40.00 
40.00 
40  00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
26.03 
26.18 
26.32 
26.47 
320.00 


Acres  by 
section 


845.42 


906  J6 
31.03 


905.00 


Jumt)oP9ak:  T.  25  N.,  R.  29.  W.,  P.M.,  Lincoln  County 


3>vC>  o> 

Lot  1 

Lot  2 

Lot  3 

Lot  4 

SViN'A  ... 

S'A  ...„ 

$•0.11: 

S'A 

KWV4  

Sec.  5: 

Lot  1 

Lot  2 


40.94 
41.21 
41.49 
41.76 
160.00 
320.00 

320.00 

160.00 

80.00 

42.84 
42.39 


645  40 


560.00 
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Federal  lands 

Acres  by 

legal  sub- 

(fivision 

Acres  by 
section 

Lots ; 

42.10 

41.94 

160.00 

320.00 

Lo<  4 

S'-4N'/i  

gly^    ^ 

Sec.  7: " " 

EV4 

649.27 
320  00 

Sec.  9: 
AN 

640.00 

Jumbo  Peak:  T.  26  N.,  R.  29  W..  P.M..  Lincoln  County 

Sec.  29: 
AM 

640  00 

Sec.  31: 
Lot  1 

31.52 
31.60 
31.68 
31.76 
160.00 
320.00 

Lot  2 

Lot  3 ^ „ 

Lot  4 

EViW'/i „ 

EV4 

606  SS 

Sec.  33: 

S'A 

320.00 

BlacMaM  Paa/r;  T.  25  N.,  fl.  29  W..  P.M..  Uncoln  County 

Sec.  15: 
Afl 

Sec.  17: 

AN 

Sec.  19: 

Lot  1 

Lot  2 

Lots 

Lot  4 

EV4WV4 ; 

E'/4 „ !.!!!;.!!!Z" 

Poftloo  in  Lincoln  Cour^ 

Sec.  21: 

AN. 

Portion  In  Lincoln  County  „ 

Sec.  23: 

AN. 

Portion  In  LirKX)ln  County  


Portion  in 
Lincoln 
County 


41.11 
41.03 
40.93 
40.85 
160.00 
320.00 


536.00 


640.00 


405.00 

87.00 

313.00 


BlacMaM  Peak;  T.25  N.,  «.  29  W.,  P.M..  Sanders  County 


Sec.  15: 
AN. 

Portion  In  Sanders  County  

Sec  19: 

Lot  1 

Lot  2 

Lot  3  . 

Lot  4 „.... 

E'AWA 

E'A 

Portion  In  Sanders  County 

Sec.  21: 

AN  Portion  in  Sanders  County 
Sec.  23: 

AN  Portion  In  Sanders  County 
S«:.27: 

AN 

Sec.  29: 

AN 

Sec.  31: 

Lot  1  ...„ 

Lot  2 

Lot  3 


41.11 
41.03 
40.93 
40.85 
160.00 
320.00 


40.31 
40.23 
40.13 


104.00 


238.92 
553.00 
327.00 
640.00 
640.00 
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Ftderel  lands 


Lot  4 

E'/k ;. 

Sac.  33: 

AM 

Sac.  35: 

Al  _„ 

Containing  29, 658.94  acras,  mora  or  laas. 


Acraa  t>y 
dvWon 


40.05 
160.00 
320.00 


Acras  t>y 


640.72 
640.00 
640.00 


These  lands  were  within  the  Northern 
Pacific  Railroad  grant  of  July  2. 1864. 

There  are  more  federal  lands 
identified  for  conveyance  than 
necessary  to  acquire  the  PCTC  lands. 
Therefore  the  DEIS  will  display  the 
environmental  consequences  on  all 
lands  involved,  and  identify  tracts  that 
may  not  be  desirable  to  exchange  in  the 
final  package.  The  DEIS  will  also 
describe  the  ejects  of  a  no  action 
alternative,  and  an  alternative  which 
would  grant  PCTC  access  to  their  lands 
in  the  checkerboard  area  (no  land 
exchange,  grant  access  alternative). 

The  Final  EIS  will  display  alternatives 
which  will  vary  in  the  number  of  acres 
to  be  exchanged,  and  the  location  of 
acres  to  be  exchanged  based  on  equal 
value.  These  alternatives  are  in  addition 
to  the  no  action  alternative  and  grant 
access,  no  land  exchange  alternative. 
The  formulation  of  number  and  location 
of  parcels  in  each  alternative  will  be 
developed  based  on  the  issues 
identified,  and  environmental 
consequences,  as  well  as  how  the 
alternatives  meet  the  purpose  and  need. 

The  Kootenai  National  Forest  is 
seeking  information,  comments,  and 
assistance  firom  other  agencies, 
organizations  or  individuals  who  may 
be  interested  in  or  affected  by  the 
proposed  exchange.  Input  on  the 

f)roposed  action,  as  identified  by  the 
egal  descriptions  Usted  in  this  notice, 
will  be  accepted  until  July  1, 1993.  The 
drafl  environmental  impact  statement  is 
anticipated  to  be  published  in  April 
1994.  The  final  environmental  impact 
statement  is  expected  to  be  available  in 
December  1994.  The  Responsible 
Official  for  this  land  exchange  proposal 
is  the  Regional  Lands  Staff  Officer. 
Region  One. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availabiUty  in 
the  Federal  Register.  The  comments 
received  diuing  the  45  day  comment 
period  will  be  analyzed,  and 
ahematives  to  the  proposed  action  will 
be  formulated.  The  analysis  process  will 


ultimately  lead  to  one  of  the  following 
possible  decisions;  (1)  no  action  (do  not 
make  the  exchange  in  the  foreseeable 
future),  (2)  implement  the  exchange 
with  some  lands  dropping  out  based  on 
equal  value,  (3)  implement  an 
alternative  with  a  different  mix  of  lands 
dropping  out  based  on  equal  value,  or 
(4)  do  not  implement  the  exchange,  and 
grant  PCTC  access  to  their  lands  in  the 
checkerboard  area. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NHDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 


refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

[>ated:  May  18, 1993. 
Robert  L  Schrenk, 

Forest  Supervisor,  Kootenai  National  Forest. 
(PR  Doc  93-12506  Filed  5-26-93;  8:45  am) 
MUMQ  COM  Mie-11-M 


ASARCO't  Rock  Craek  Pro|«ct, 
Coppar/Silvar  MirM,  Koot«rMi  National 
Forast,  Sandars  County,  MX 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice;  Intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  original  Notice  of  Intent 
was  published  in  the  Federal  Register, 
Volume  53,  No.  9,  January  14, 1988.  A 
number  of  items  including  lead  agency, 
mine  water  disposal,  release  date  of  the 
DEIS  have  changed  since  1988.  This 
revised  notice  describes  the  current 
situation. 

The  USDA  Forest  Service,  Kootenai 
National  Forest  (KNF)  in  conjunction 
with  Montana  Department  of  State 
Lands  (MDSL)  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  ASARCO's  proposal  to  development 
of  the  Rock  Creek  copper/silver  mine 
project  approximately  5  miles  northeast 
of  Noxon,  Montana. 

The  KNF  and  MDSL  are  joint  lead 
agencies  in  this  effort.  Joint  lead  status 
will  allow  both  agencies  to  fulfill  their 
interrelated  responsibilities  in  managing 
the  process  for  preparation  of  the  draft 
and  final  EIS  documents  under  the 
guidelines  of  the  National 
Environmental  Policy  Act  and  the 
Montana  Environmental  Policy  Act 
respectively.  The  MDSL  administers  the 
1971  Montana  Metal  Mine  Reclamation 
Act.  The  purposes  of  the  act  are,  first, 
to  recognize  and  protect  the  usefulness, 
productivity,  and  scenic  values  of  the 
lands  and  waters  within  the  state  and 
second,  to  reclaim  to  beneficial  use  the 
lands  used  for  metal  mines.  The  Forest 
Service  has  the  responsibility  for 
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managing  the  lUM  of  tke  Federal  surface 
land  and  resoiuoMi 

The  Rock  Creek  Profect  consists  of  a 
proposed  underground  copper/silver 
mine  with  assodated  adits,  a  mill  to 
process  ore.  a  tailings  impotxndment, 
water  disposal,  and  access  roads. 
DATC8:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  June  30, 1993. 
A0(ME88E8:  Send  written  comments  to 
Robert  Schrenk,  Forest  Supervisor, 
Kootenai  National  Forest,  506  U.S. 
Highway  2  West.  Libby,  MT  59923. 
FOR  RfffWEII  MRMMAIKM  CONTACT:  Paul 
Kaiser,  Project  Coordinator,  (406)  293- 
6211. 


SUPnXMDirARV  MRMMATIONe 

ASARCO's  proposal  which  was 
submitted  in  1987,  is  to  construct  a 
10,000  ton  per  day  mine  and  mill 
complex  to  develop  their  stratiform 
copper/silver  ore  deposit  which  is 
located  under  the  Cabinet  Mountains 
Wilderness.  The  ore  would  be  accessed 
via  timnels  starting  outside  and 
downslope  from  this  wilderness 
boundary.  ASARCO  estimates  an  ore 
reserve  of  144  million  tons  and  mine 
recovery  rata  of  75  percent.  ASAROO 
projects  the  estimated  mine  life  at  full 
production  to  be  30  years.  The  mine 
will  employ  about  305-355  people. 
Farts  of  the  project  would  be  on 
National  Forest  System  land  with  the 
remainder  on  private  land.  The 
proposed  permit  boundary  would 
encompass  1972  acres  of  which  about 
504  acres  are  proposed  to  be  disturbed. 
Facilities  would  include  a  tailings  dam 
and  impoundment  (250'  high  and  324 
acres  respectively),  new  access  road, 
utility  corridor,  water  lines,  wells  and 
mill  site.  An  exploration  adit  is 
proposed  to  further  define  the  ore  body. 
Two  parallel  adits  (horizontal  access 
passages)  would  be  drilled,  one  would 
be  useid  Ibr  the  ore  conveyor  and  the 
other  for  mine  access.  Two  ventilation 
adits  are  proposed,  one  to  have  its 
surface  opening  within  the  wilderness 
and  the  other  would  use  the  proposed 
exploration  adit  outside  the  wilderness. 
Excess  mine  water  is  proposed  to  be 
discharged  to  the  Clarii  Fork  River. 
Approximately  140  tons  of  concentrate 
will  be  shipped  daily  by  truck  to  •  rail 
siding  in  tilie  area  for  transport  to  a 
smelter. 

ASARCO's  proposed  plan  of 
operations  was  submitted  ptuwant  to 
Forest  Sanrica  kicaflable  minerals 
regnlations  36  CFK  part  228  subpart  A. 
and  State  of  Mcntana  Metal  Mine 
Reclamation  Act  title  82.  chapter  4,  part 
3,  MCA.  The  original  Notice  of  Intant 
was  pubh^ted  in  the  Federal  Regiitar, 
Volume  S3,  No.  9,  Janusy  14. 196&  A 


scoping  meeting  was  held  on  January 
27. 1988,  and  considerable  analysis 
work  had  taken  place  before  the  EIS 
process  was  put  on  hold  while  ASARCO 
worked  on  an  aneruative  mme  water 
disposal  system.  ASARCO  has  recently 
submitted  the  additional  information 
necessary  to  restart  the  analysis  process. 

Government  agencies  and  the  public 
who  may  be  interested  in  or  affected  by 
the  proposal  are  invited  to  participate  in 
the  scoping  process.  The  Forest  Service 
in  conjunction  with  Montana 
Department  of  State  Lands,  will  hold  an 
open  house  for  conducting  public 
scoping  on  Wednesday.  June  16, 1903. 
at  the  Noxoo  Public  School 
multipurpose  room  in  Noxoo,  Montana, 
from  5:30  p.m.  to  9  pan.  A  scoping 
document  is  available  for  public  review 
by  contacting  the  Kootenai  National 
Forest. 

The  EIS  will  consider  a  range  of 
alternatives  based  on  the  issues 
associated  with  the  project  The 
alternatives  that  can  be  specified  at 
present  are  the  No  Action  alternative 
(deny  the  company  proposal),  the 
alternative  to  approve  the  project  as 
proposed  and  an  alternative  which 
would  modify  ASARCO's  plan  with 
additional  mitigation  to  protect  the 
surface  land  and  resources.  Other 
alternatives  may  be  developed  to 
mitigate  the  issues  raised.  A  preliminary 
list  of  issues  has  been  developed  from 
the  first  scoping  process  as  follows: 

1.  Effects  on  Threatened  and 
endangered  species,  the  grizzly  bear  in 
particular; 

2.  Cumulative  effiacts  on  big  game 
species. 

3.  Effects  on  recreational  and  aesthetic 
qualities  of  the  area. 

4.  Effect  to  the  Cabinet  Moimtains 
Wilderness  character; 

5.  Effiscts  on  surface  and  ground  water 
resources,  and  aquatic  Hfe. 

6.  Concerns  about  the  design  safety  of 
facilities  and  the  tailing  impoundment; 

7.  Socioeconomic  effects  of  the 
project. 

It  is  expected  that  die  analysis  process 
will  take  about  16  months.  The  draft 
environmental  impact  statement  should 
be  available  in  March  1994.  The  Final 
EIS  is  estimated  to  be  completed  by 
September,  1994.  The  responsible  Forest 
Service  official  is  tiie  Forest  Supervisor 
of  the  Kootenai  Natioffal  Forest. 

The  comment  period  of  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notic*  ci  •vaikbihty  in 
the  Federal  Kegieler. 

The  Forest  Service  bdieves  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  because  of  several  court 


rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmerttal 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  in>pact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  bic.  v.  Harris.  490 
F  Supp.  1334, 1338  {E.D.  Wis.  1980). 
Because  of  these  court  ruling3,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 

Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

Dated:  May  21. 1993. 
Robert  L.  Sdmnk. 

Forest  Supennsor,  Kootenai  National  Forest 
IFR  Doc  93-12637  Filed  5-27-93;  8:45  ami 
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Propos«d  Jenkins  Tlmb«r  Sal*  within 
the  French  CrseWPatrick  Butte 
RoadI***  Atm,  Payett*  National 
Forest,  Malio  County,  10 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent  to 
prepare  an  environmental  impact 
statement. 

StMMARV:  The  VSDA  Forest  Service 
published  a  notice  of  intent  to  prepare 
an  envinuunental  iaopect  statement 
(EIS)  for  proposed  timber  sales  in  the 
French  Crew  roadless  area  in  the 
Federal  tagistar  June  9. 1989  (VoL  54. 
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No.  110,  p.  24725-24726).  That  noUce  is 
hereby  revised  to  show  these  changes: 
(1)  Prepare  separate  EIS's  for  each 
proposed  timber  sale,  (2)  name  of  the 
EIS's  and  (3)  the  schedule  of  the  EIS's. 

1.  This  Notice  of  Intent  is  for  the 
proposed  Jenkins  timber  sale  which  is 
one  of  six  proposed  timber  sales  within 
the  French  Creek/Patrick  Butte  Roadless 
Area.  All  six  proposed  sales  are  being 
analyzed  together  by  one 
Interdisciplinary  Team. 

2.  This  Notice  Of  Intent  covers  the 
proposed  Jenkins  timber  sale.  Separate 
no!  revisions  have  been  prepared 
covering  the  other  5  proposed  sales. 
They  include  the  following  proposed 
timber  sales:  Fourmile,  Hazard 
Helicopter,  French  Creek.  Freight 
Landing,  and  Lower  Elkhom. 

3.  Public  scoping  has  included  several 
meetings  and  written  comments.  The 
DEIS  is  scheduled  to  be  released  for 
pubUc  comments  in  July  of  1993  and  a 
FEIS  released  in  September  of  1993. 
ADDRESSES:  Send  written  comments  to 
David  Alexander,  Forest  Supervisor, 
Payette  National  Forest,  P.O.  Box  1026, 
McCall,  Idaho  83638. 

FOft  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
should  be  directed  to  Mike  Balboni, 
Team  Leader,  phone  208  634-0629  or 
David  Spann,  District  Ranger,  phone 
208  634-0300. 

SUPPLEMENTARY  INFORMATION:  The  USDA 

Forest  Service  is  proposing  to  construct 
roads,  harvest  and  regenerate  timber  in 
the  Jenkins  timber  sale  area.  This  sale 
lies  within  the  French  Creek/Patrick 
Butte  Roadless  Area,  Idaho  County, 
Idaho.  Within  the  proposed  sale  area, 
there  are  several  small  creeks  draining 
into  French  Creek,  a  tributary  of  the 
Salmon  River. 

PreUminary  Issues  include:  Roadless 
characteristics,  water  quality,  biological 
diversity,  and  access  management. 

Preliminary  alternatives  Deing 
considered  include:  no  action, 
intermediate  harvest  prescriptions, 
limited  clearcutting,  road  construction, 
and  no  new  road  construction. 

The  Responsible  Official  is  David  F. 
Alexander,  Forest  Supervisor,  Payette 
National  Forest. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be  45 
days  from  the  date  the  Environmental 
Protection  Agency's  notice  of  availability 
appears  in  the  Federal  Regiater.  It  is  very 
important  that  those  interested  in  this 
proposed  action  participate  at  that  time.  To 
be  the  most  helpful,  comments  on  the  draft 
environmental  impact  statement  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council  on 
Enviromnentai  Quality  Regulations  for 


implementing  the  procedural  provisions  of 
the  National  Environmental  Policy  Act  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions  have 
established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  In  the 
environmental  review  of  the  proposal  so  that 
it  is  meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions.  Vermont 
yanJcee  Nuclear  Power  Corp.  v.  NRDC,  435 
U.S.  519.  (1978).  Environmental  objections 
that  could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental  impact 
statement.  City  ofAngoon  v.  Model,  (9th 
Circuit,  1986)  and  Wisconsin  Heritages,  Inc. 
v.  Harris,  490  F.  Supp.  1334, 1338  (E.D.  Wis. 
1980).  The  reason  for  this  is  to  ensure  that 
substantive  comments  and  obiections  are 
made  available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them  and 
respond  to  them  in  the  final. 

Dated:  May  19, 1993. 
David  F.  Alexander. 
Forest  Supervisor. 
[PR  Doc.  93-12625  Filed  5-26-93;  8:45  am) 
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Proposed  Lower  Elkhom  Timber  Sal* 
Within  the  Frerich  Creek/Patrick  Butte 
Roadieaa  Area.  Payette  National 
Forest,  ktaho  County,  10 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement. 

SUMMARY:  The  USDA  Forest  Service 
published  a  notice  of  intent  to  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  timber  sales  in  the 
French  Creek  roadless  area  in  the 
Federal  Register  June  9. 1989  (Vol.  54, 
No.  110,  p.  24725-24726).  That  notice  is 
hereby  revised  to  show  these  changes: 
(1)  Prepare  separate  EIS's  for  each 
proposed  timber  sale,  (2)  name  of  the 
EIS's.  and  (3)  the  schedule  of  the  EIS's. 

1.  This  Notice  of  Intent  is  for  the 
proposed  Lower  Elkhom  timber  sale 
which  is  one  of  six  proposed  timber 
sales  within  the  French  Creek/Patrick 
Butte  Roadless  Area.  AH  six  proposed 
sales  are  being  analyzed  together  by  one 
Interdisciplinary  Team. 

2.  This  Notice  of  Intent  covers  the 
proposed  Lower  Elkhom  timber  sale. 
Separate  NOI  revisions  have  been 
prepared  covering  the  other  5  proposed 
sales.  They  include  the  following 
proposed  timber  sales:  Fourmile,  Hazard 
Helicopter,  Jenkins,  Freight  Landing, 
and  French  Creek. 

3.  Public  scoping  has  included  several 
meetings  and  written  comments.  The 
DEIS  is  scheduled  to  be  released  for 
public  comments  in  July  of  1993  and  a 
FEIS  released  in  September  of  1993. 


ADDRESSES:  Send  written  comments  to 
David  Alexander,  Forest  Supervisor, 
Payette  National  Forest,  P.O.  Box  1026, 
McCall,  Idaho  83638. 

FOR  FURTHER  MFORMATION  CONTACT: 

Questions  about  the  proposed  action 
should  be  directed  to  Mike  Balboni, 
Team  Leader,  phone  208  634-0629  or 
David  Spaim,  District  Ranger,  phone 
208  634-0300. 

SUPPt£M£NTARY  MFORMATION:  The  USDA 
Forest  Service  is  proposing  to  construct 
roads,  harvest  and  regenerate  timber  in 
the  Lower  Elkhom  timber  sale  area.  This 
sale  lies  within  the  French  Creek/ 
Patrick  Butte  Roadless  Area.  Idaho 
Coimty,  Idaho.  Elkhom  Creek  is  the 
only  drainage  within  the  proposed 
timber  sale  area,  it  is  a  tributary  of  the 
Salmon  River 

PreUminary  Issues  include:  roadless 
characteristics,  water  quality,  biological 
diversity,  wilderness  potential, 
fisheries,  and  access  management. 

Preliminary  altematives  being 
considered  include:  no  action, 
intermediate  harvest  prescriptions, 
helicopter  logging,  limited  clearcutting, 
road  construction,  and  no  new  road 
construction. 

The  Responsible  Official  is  David  F. 
Alexander,  Forest  Supervisor,  Payette 
National  Forest. 

The  comment  period  on  the  draft 
environmental  Impact  statement  will  be  45 
days  from  the  date  the  Environmental 
Protection  Agency's  notice  of  availability 
appears  in  the  Federal  Register.  It  Is  very 
important  that  those  Interested  in  this 
proposed  action  participate  at  that  time.  To 
be  the  most  helpful,  comments  on  the  draft 
environmental  impact  statement  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits  of  the 
altematives  discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions  of 
the  National  Environmental  Policy  Act  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions  have 
established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so  tliat 
it  is  meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC,  435 
U.S.  519. 553  (1978).  Environmental 
obiections  that  could  have  been  raised  at  the 
draft  stage  may  be  %«raived  if  not  raised  until 
after  completion  of  the  final  environmental 
impact  statement.  C/fy  ofAngoon  v.  Model, 
(9th  Circuit,  1986)  and  Wisconsin  Meritaget, 
Inc.  v.  Harris,  490  P.  Supp.  1334, 1338  (£d. 
Wis.  1 980).  The  reason  for  this  is  to  ensure 
that  substantive  comments  and  objections  are 
made  available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them  and 
respond  to  them  in  the  final. 
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DMed:  May  1»,  1993. 
David  F.  Alexaadv, 
Forest  Supervisor. 
IFR  Doc  93-12626  Filed  S-Z6-93;  8:45  am] 


BacluigM  Timber  Sato  and  Cabin 
Timber  Sato,  Wanow»>WTiltnian 
National  Foraet,  Baker  County,  OR 

AOaCY:  Forest  S«rvice.  USOA. 
ACTION:  Cancailatioa  d  notice  of  intent 
to  prepare  tn  eDvironraental  imped 
stetement 

summary:  The  Notices  of  Intent  to 
prepare  an  environmental  impact 
statement  for  two  timber  sales  on  the 
Pine  Ranger  District  of  the  Wallowa- 
Whitman  National  Forest  in  Oregon  are 
hereby  rescinded.  These  timber  sale 
projects  were  the  following: 

1.  Cabin  Timber  Sale,  published  in 
the  Federal  Regietor  on  February  7, 

1991,  (56  FR  4968) 

2.  Backsight  Timber  Sale,  published 
in  the  Federal  Regieter  on  April  30. 

1992,  (57  FR  18465) 

FOR  FURTHER  MPORMATKM  CONTACT: 
Chris  Kelsey,  Resource  Analyst,  Pine 
Ranger  District,  General  Delivery, 
Halfway.  Oregon  97834;  phone  (503) 
742-7511. 

Dated:  May  17, 1993. 
R.M.  ■irhmeii. 
Forest  Supexrisor. 

(FR  Doc.  93-12563  Filed  5-2«-93;  8:45  ami 
MLUNQ  OOOC  M1»-11-M 


Detogation  of  Authority  to  Foraat 
Supervleors,  Pacific  Nortlwveet  Region 

agency:  Forest  Service,  USOA. 

ACTION:  Notice  of  adoption  of  final 
poUcy. 

SUMMARY:  The  Pacific  Northwest  Region 
of  the  Forest  Service  hereby  gives  notice 
of  the  delegatiao  of  authority  by  the 
Regional  Forester  to  all  Forest 
Supervis<»s  to  perfcnn  certain 
transactions  related  to  the  granting  and 
terminating  of  easements  on  National 
Forest  System  lands. 

EFFECTIVE  DATE:  This  policy  is  effective 
upon  issuance  of  •  Pacific  Northwest 
Region  Supplement  to  Forest  Service 
Manual  2730  delegating  the  above 
referenced  authority. 
FOR  FURTNER  INFORMATION  CONTACT: 
Questions  about  this  policy  should  be 
directed  to  Richard  Walker,  Lands  and 
Muien)*.  Forect  Service.  USOA.  Robert 
Dimcan  Piaza,  333  SW.  First  Avenue, 
(PO  Box  3623).  Portland.  OR  97206- 
3623. 


SUPPLEMENTARY  WFORMATION.  Pursuant 
to  36  CFR  ZS1.52  and  the  delegation  of 
authority  from  the  Chief  of  the  Forest 
Service  as  set  forth  in  Forest  Service 
Manual  2731.04b.  2732.04.  and 
2733.04b,  the  Rag^nal  Forester  for  the 
Pacific  Northwest  Region  has 
determined  that  all  National  Forests  in 
the  Pacific  Nwthwest  Region  either 
have  sufficient  lands  staff  expertise,  or 
have  these  skills  available  to  them,  to 
permit  the  delegations  of  authority  to 
Forest  Supervisors  for  the  following: 

1.  (a)  Approve  all  applicable 
environmental  docimiants  prepared  for 
a  pro^BCt  by  either  the  Department  of 
Transportation  or  the  State,  as  well  as 
the  decision  document  relating  to  the 
consent  of  the  issuance  of  the  easement; 
(b)  Develop  any  special  clauses  for 
stipulations  to  meet  case-specific 
conditions  not  presently  covered;  (c) 
Prepare  and  execute  the  Lettw  of 
Consent  to  the  Regional  Federal 
Highway  Administrator  for  Department 
of  Transportation  easements  undw 
authority  of  the  Highway  Act  of  August 
27,  1958  (72  Stat.  916;  23  U.S.C.  317) 
and;  (d)  Report  any  violations  of  the 
terms  and  conditions  of  the  deed  or 
stipulations  directly  to  the  Regicmal 
Federal  Highway  Administrator. 

2.  Approve  environmental  assessment 
and  decision  documents;  grant  standard 
form  easements  to  public  road  agencies 
under  the  authority  of  the  Forest  Roads 
and  Trail  Act  of  October  13, 1964  (78 
Stat.  1089;  16  U.S.C  532-538);  and  to 
terminate  such  easements  with  the 
consent  of  the  grantee.  Prior  to 
execution  by  the  Forest  Supervisor,  all 
easements  and  termination  documents 
will  be  "certified"  by  one  of  the  Right- 
of-Way  Speciahsts  to  be  listed  in  an 
amendment  to  Chapter  2730  of  the 
Forest  Service  Manual. 

3.  Approve  environmental  assessment 
and  decision  documents;  issue  standard 
form  easements  and  reservations  for 
construction  and  use  of  roads;  execute 
stipulations;  and  terminate  such 
easements  on  the  occurrence  of  a  fixed 
or  agreed  upon  condition,  event,  or  time 
when  the  easement,  by  its  terms 
provides  for  sudi  termination,  pursuant 
to  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976 
(90  Stat.  2743;  43  U.S.C.  1715).  Prior  to 
execution  by  the  Forest  Supervisor,  all 
easements,  reservations,  or  termination 
documents  will  be  "certified"  by  one  of 
the  Ri^-of-Way  Specialists  to  be  listed 
in  an  amendment  to  Chapter  2730  of  the 
Forest  Service  Manual. 

4.  Grant  easements  to  cooperators  in 
the  format  provided  in  the  Road  Right- 
of-Way  Construction  and  Use 
Agreement;  and  the  standard  form 
Forest  Road  and  Trail  Act  easements  to 


qualified  landowners  outside  of  cost 
ijiare  agreement  areas,  pursuant  to  the 
Forest  Roads  and  Tnri!  Act  of  October 
13,  1964  (78  Stat.  1089;  16  U.S.C.  532- 
538);  and  to  terminate  such  easements 
with  the  consent  of  the  grantee.  Prior  to 
execution  by  the  Forest  Supervisor,  all 
easements  or  terminations  will  be 
"certified"  by  one  of  the  Journey-Level 
Cost-Share  Specialists  listed  in  Chapter 
5460  of  the  Forest  Service  Manual. 

This  final  policy  will  be  implemented 
upon  distribution  to  Forest  Service 
emplojrees  of  amendments  to  Chapter 
2730  of  the  Forest  Service  Manual. 

Dated:  May  20. 1993. 
Richard  A.  Fcrraro, 

Depu  ty  Regional  Forester. 

IFR  Doc.  93-12564  Filed  5-26-33;  »:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

[A-586-^}861 

Spun  Acrylic  Yam  From  Japarn 
Determination  Not  To  Revoice 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Determination  not  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  spun  acrylic 
yam  &om  ]apan. 
EFFECTIVE  DATE:  May  27. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Victor  or  Thomas  F.  Futtner, 
Office  of  Antidum[Hng  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0090/ 
3814. 

SUPPt^MENTARY  INFORMATION: 

Backgroond 

On  April  14, 1993,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^ster  (58  FR  19407)  its 
intent  to  revoke  the  antidumping  duty 
order  on  spun  acrylic  yam  fi-om  )apan 
(45  FR  24127.  April  9,  1980).  The 
Department  may  revoke  an  order  if  the 
Secretary  conchides  that  the  order  is  no 
longer  of  interest  to  interested  parties. 
We  did  not  receive  a  request  for 
administrative  review  of  the  order  for 
the  last  four  consecutive  annual 


IMI 


anniversary  months  and,  therefore, 
published  a  notice  of  intent  to  revoke 
the  order  pursuant  to  19  CFR 
353.25(d)(4). 

On  April  30. 1993.  American  Yam 
Spinners  Association,  the  petitioner, 
objected  to  our  intent  to  revoke  the 
order.  Therefore,  we  no  longer  intend  to 
revoke  the  order. 

Dated:  May  20. 1993. 
JoMph  A.  Spetriai, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  93-12633  Filed  S-26-93:  8:45  am] 
MLUNO  CODE  S610-OS-M 


Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  bitemational  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
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ACTKM:  Notice  of  initiation  of 
antidumping  and  coxmtervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  Endings  and  suspension 
agreements  with  April  anniversary 
dates.  In  accordance  with  the  Commerce 
Regulations,  we  are  initiating  those 
administrative  reviews. 
EFFECTIVE  DATE:  May  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga.  Office  of  Antidumping 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 
telephone  (202)  482-2104. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 


requests,  in  accordance  with 
§S  353.22(a)  and  355.22(a)  of  the 
Department's  regulations,  from 
interested  parties  as  defined  in 
§S  353.2(k)  and  3S5.2(i)  of  the 
Department's  regulations,  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements,  with  April  anniversary 
dates. 

Initiation  of  Review* 

In  accordance  with  S§  353.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders,  findings,  and  suspension 
agreements.  We  intend  to  issue  the  final 
results  of  these  reviews  not  later  than 
April  30,  1994. 


Antidumping  duty  proceedings  and  firms 


Japan: 

Electrolytic  Manganese  Dioxide,  A-588-605: 

Tosoh  Corporation 

Mitsubishi  Corporation 
Roller  Chain,  Other  than  Bicycle,  A-586-028: 

Daido  Kogyo/Daido  Corp. 

Enuma  Chain/Daido  Corp. 

Hitachi  Metals 

Izumi 

Pulton  Chain 

RK  Excel  (Takasago 
3.5  Inch  Microdisks  and  Coated  Media  Thereof,  A-588-802: 

Hitachi  Maxell,  Ltd 
Korea: 

Color  Television  Receivers,  A-580-008: 

Samsung  Electronics 

GokJstar  Electronk» 

Daewoo  Electronk» 

Cosmos  Electronics 

Quantronics  Manufacturing  Ltd. 

Samwon  Electronics  Co..  Ltd. 

Tongkook  General  Electronk:s 

Mexkx>: 

Certain  Fresh  Cut  Ftowers.  A-201-801: 
Visafkx 
Tzitzk:  Tareta 
Rancho  Daisy 
Rancho  Aiisitos 
Rancho  Miskyi  el  Descanso 
Rancho  Las  Dos  Paimas 
Las  Fkxes  de  Mexico 
Rancho  del  Padfkx) 
Florex 

Ranctw  el  Aguaie 
Rancho  elToro 
Rancho  Guacatay 

Nonway: 
Fresh  and  Chiled  Atlantk:  Salmon,  A-403^eoi: 
AdecoA/S 

Ame  Lund  &  Sonner  A/S 
Aaiesundlisk  A/S 
Aqua  Star  A/S 


Parkxf  to  IM  re- 
viewed 


4/1/92^3/31/93 
4/1/92-3/31/93 


4/1/92-0/31/93 
4/1/92-3/31/93 


4/1/92-3/31/93 


4/1/92-3/31/93 


30768 


Federal  Regirter  /  Vol.  58,  No.  101  /  Thmsday.  May  27.  1993  /  Notices 


AnMumping  duty  proceedings  and  firms 


Austevd  Haiteindustri  A/S 

Atlantic  Salmon  A/S 

Atlantic  Salmon  &  Partners  A/S 

BrodreneRame 

Brodrena  Sirevag  A/S 

Chr.  Biellmd  Seak>ods  A/S 

Edei  Laitt  (or  Lars)  A/S 

Edda  Seafood  A/S 

F)ord  /kqua  Group  A/S 

Ratanger  Laks  AS.  K.S. 

Fonn  Rogaland  A/S 

Foesen  Senter-Valestrand  A/S 

Fremco  Fresh  Marine  A/S 

Fremstad  Group  A/S 

Fresh  iMlarine  Co.,  Ltd. 

Frionor  Norsit  Froesenfisk  A/S 

Haico  Norway  AS 

Hallvard  Leroy  A/S 

h4andeis-Huset  Nord  A/S 

l^eroyfisk  A/S 

Iglo /kqua  Group  A/S 

Janas  A/S 

Janas  Rokerl  A/S 

J.M.  Fremstad  A/S 

Johan  J.  MeNand  A/S 

K<ridqord  HttfxM  &  Fiskeforr 

Kafi  Abrahflvnsens  Rokerl  A/S 

Karsten  J.  EMingsen  A/S 

tOng  of  Norway  A/S 

Konrad  SekUngstad  A/S 

Knut  Nero  Exp. 

Kr.  Kleiven  &  Co.  A/S 

Kvak>s  Trading  A/S 

Lek»  Fiskeprodukter 

Iwlanger  Seafood  A/S 

Manner  Edeiflsk  A/S 

MarinusA/S 

Misundfisk  A/S 

M.  Loining  &  Sonner  A/S 

More  Seafood  A/S 

Noa  Gourmet  Seafood  A/S 

Nordk:  Group  Inc 

Norfood  Group  A/S 

NorfraA/S 

Norsk  Akvakuttur  A/S 

Nor-Star  Seafood  A/S 

Northern  Seafood  A/S  (Ltd.) 

Norwegian  Salmon  A/S 

Norwegian  SeadeH  A/S 

Norwegian  Seafood  A/S 

Nova  Sea  A/S 

Oddvin  Biorge  A/S 

Prima  Seafood 

R.  Domstein  &  Co. 

Reinhertsen  &  Co.  A/S 

Saga/V/S 

Saknar  A/S 

SalmonexA/S 

Saknonor  A/S 

Seanor  A/S 

Sea  Star  Intematkxuri  A/S 

Scandkiavian  Seafood  Lid. 

Sandinavian  Superior  Seafood 

Scanfarm  A/S 

Sea  Eagle  Group  A/S 

Skaarfish— Mowi  A/S 

Sme(aA/S 

Soira  Smoked  Fish  A/S 

Stabtxiret  A/S 

Stat)buret  Marine  Produkter  A/S 

Stavw>ger  Roksri  &  Fisk  A/S 

Sunnmorsflsk  A/S 

Tsna  Seafood  A/S 


Period  to  t>e  re- 
viewed 


IMI 
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Tonte  Products  Ltd.  A/S 
Trol  Saknon  A/S 
Tronwtak  A/S 
IMprewntA/S 
VikoncoA/S 
V»dnA/S 

Wa«t  Rsh  roorvragian  S«*non  A/S 
Wa8tk>odA/S 
rahfvan: 

Color  Television  Receivers,  A-583-009: 
Action  Electronics  Co.,  Ltd 
Proton  Electronic  Industrtai  Co.,  Ltd. 
TalungCo. 


Countervailing  Duty  Procaodktgt 


Argenlina: 

CoU  RoNed  Caft>on  Steel  Flat  Roled  Products.  C-357-005 

IMeKko: 

Leattier  Wearing  Apparel,  C-201-OOI 


Padodtobere- 


4/1/92-3^31/93 


1/1/92-1^1/92 
1/1/92-12/31/92 


Interested  parties  must  submit 
ippUcations  for  administrative 
protective  orders  in  accordance  with 
§  353.34(b)  and  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR  353.22(cMl) 
uid355.22(c){l}(1992). 

Dated:May  18, 1993. 
/oMph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
{FR  Doc  93-12632  Filed  5-26-93;  8:45  am) 
aauNo  cooe  3S10-OS-M 

:A-688-028] 

Roller  Chein,  Other  Than  Bicycle.  From 
Japen;  Final  Reautts  of  Antidumping 
Finding  Adminiatratlve  Review  and 
Determination  Not  To  Revoke 

U3ENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACnON:  Notice  of  final  results  of 
administrative  review  and 
determination  not  to  revoke  in  part 

SUMMARY:  On  September  10, 1992.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
roller  chain,  other  than  bicycle,  from 
Japan.  The  review  covers  two 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  April  1, 1990  through  March 
31. 1991. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  oxir 
analysis  of  the  comments  received,  we 
have  revised  the  results  for  Daido  Kogyo 


Co.,  Ltd.,  and  Enuma  Chain 
Manufacturing  Co..  Ltd..  from  those 
presented  in  the  preliminary  results. 
EFFECTIVE  DATE:  May  27, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  Tom 
Prosser  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPl^MENTARY  INFORMATION: 

Background 

On  September  10, 1992,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (57  FR  41471)  the  preUminary 
results  of  its  administrative  review  of 
the  antidumping  duty  finding  on  roller 
chain,  other  than  bicycle,  from  Japan, 
with  respect  to  Daido  Kogyo  Co..  Ltd. 
(Daido).  and  Enuma  Chain 
Manufacturing  Co..  Ltd.  (Enuma).  The 
Department  has  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  roller  diain.  other  than 
bicycle.  The  term  "roller  chain,  other 
than  bicycle,"  as  used  in  this  review, 
includes  chain,  with  or  without 
attachments,  whether  or  not  plated  or 
coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmission  and/or  conveyance.  Such 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  the 
bushings  and  the  rollers  are  free  to  turn 
on  the  bushings.  Pins  and  bushings  are 
press  fit  in  their  respective  link  plates. 


Chain  may  be  single  strand,  having  one 
row  of  roller  links,  or  multiple  strand, 
having  more  than  one  row  of  roller 
links.  The  center  plates  are  located 
between  the  strands  of  roller  links.  Such 
chain  may  be  either  single  or  double 
pitch  and  may  be  used  as  power 
transmission  or  conveyor  chain. 

This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  Joint  is  free  to  articulate 
between  the  adjoining  pitches.  This 
review  further  covers  oiain  model 
numbers  25  and  35.  Roller  chain  is 
currently  classified  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7315.11.00  through 
7616.90.00.  HTS  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

This  review  covers  Daido  and  Enuma. 
both  manufacturare/exporters  of 
Japanese  roller  chain,  other  than 
bicycle,  and  the  period  April  1, 1990 
through  March  31, 1991. 

Anal)rsis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of 
Daido  and  Enuma,  we  held  a  public 
hearing  on  October  7, 1992.  We  received 
comments  and  rebuttal  comments  from 
the  American  Chain  Association  (the 
ACA),  the  petitioner,  and  from  Daido 
and  Enuma.  These  comments  and  the 
Department's  response  to  them  are 
addressed  below. 

Petitioner  Comments 

Comment  1 

The  ACA  contends  that  the 
Department  must  reject  Enuma 's  home 


30770 


Federal  Register  /  Vol.  58,  No.  101  /  Thursday,  May  27,  1993  /  Notices 


market  response  in  its  entirety  and 
assign  Enuma  a  margin  based  on  the 
best  information  available  (BIA)  because 
the  home  market  sales  data  submitted 
by  Enuma  correspond  to  its  June  1, 1990 
through  May  31, 1991  fiscal  year,  rather 
than  ^e  April  1, 1990  through  March 
31, 1991,  administrative  review  period. 
The  ACA  argues  that  while  Enuma 's 
home  market  sales  Usting  includes  all 
sales  within  the  review  period,  the 
deductions  and  charges  are  based  on 
Enuma 's  fiscal  year  and,  therefore, 
include  data  from  sales  outside  the 
period  of  review  (April  and  May  1991). 
The  ACA  maintains  that  the 
Department's  questionnaire  clearly 
states  that  all  price  and  cost  information 
should  be  supplied  for  the 
administrative  review  period.  1 
Enuma  argues  that  there  is  no 
statutory,  regulatory,  judicial  or 
administrative  support  for  the  ACA's 
assertion  that  Enuma's  response  must  be 
rejected  and  that  a  BIA  margin  should 
be  assigned  to  Enuma.  Citing  the 
Department's  authority  to  use  sampling 
and  averaging  techniques  in 
determining  foreign  market  values 
(FMVs),  the  well-estabUshed  practice  of 
computing  monthly  weighted-average 
FMVs,  and  the  contemporaneity,  or  90- 
60  day,  test,  Enuma  contends  that  the 
Department  has  a  certain  statutory 
latitude  in  selecting  surrogate  data  to  be 
used  in  calculating  FMVs.  Enuma 
further  contends  that  the  practice  of 
selecting  and  using  surrogate  data 
extends  to  computing  FMV  adjustments. 
The  respondent  cites  the  common 
practice  of  calculating  imputed  credit 
expense  deductions  using  average  delay 
in  payment  periods  rather  than 
transaction-specific  delays  in  payment 
periods.  Citing  Mechanical  Transfer 
Presses  from  Japan,  57  FR  12798 
(Comment  2)  (April  13, 1992),  and 
Coated  Groundwood  Paper  from 
Finland,  56  FR  56363  (Comment  3) 
(November  4, 1991),  Enuma  also 
submits  that  where  a  new  product  line 
has  been  introduced  and  there  is  no 
warranty  claim  experience  during  the 
review  period,  the  Department  has 
accepted  historical  warranty  claims 
experience  for  other  product  lines  in 
calculating  the  warranty  expense  for  the 
new  product. 

Department's  Position 

We  disagree  with  the  ACA.  Enuma's 
home  market  sales  listing  included  all 
home  market  sales  made  during  the 
period  of  review  (POR),  a  fact  not 
disputed  by  the  petitioner.  In  addition, 
Enuma's  response  contains  explanations 
and  background  support  for  all  of  its 
claimed  home  market  price  adjustments. 
The  ACA  correctly  observes  that 


Enuma's  home  market  price  adjustments 
are  derived  from  June  1, 1990-May  31, 
1991,  fiscal  year  data,  rather  than  from 
April  1, 1990-March  31, 1991,  review 
period  data,  but  this  does  not  justify 
rejection  of  Enuma's  home  market 
response.  Enuma's  flscal  year  differs 
from  the  administrative  review  period 
by  only  two  months,  and  all  of  Enuma's 
adjustments  are  calculated  using  fiscal 
data  allocated  to  all  sales.  The 
adjustments  are  not  specific  to  sales, 
models,  or  even  months.  The 
deductions  in  question  are  constant 
costs  that  generally  vary  little  over  time. 
Given  our  knowledge  of  the  roller  chain 
industry,  we  have  no  evidence  from 
which  to  conclude  that  basing  the  price 
adjustments  in  question  on  fiscal  year 
data  rather  than  review  period  data 
would  significantly  affect  the 
adjustments.  In  addition,  the  petitioner 
has  provided  no  evidence,  and  we 
discovered  no  such  evidence  during 
verification,  to  invalidate  this 
conclusion.  In  addition,  we  have 
followed  this  approach  in  the  past  (See 
Tapered  Roller  Bearings  Foiu-  Inches  or 
Less  in  Outside  Diameter  and  Certain 
Components  Thereof  from  Japan,  55  FR 
38720  (Comment  3)  (September  20, 
1990)).  We  have  used  the  fiscal  year 
home  market  price  adjustment  data 
submitted  by  Enuma  as  reasonable 
home  market  price  adjustments. 

Comment  2 

The  ACA  contends  that  the 
Department  should  treat  Enuma  as  an 
"uncooperative"  party  and  apply  an 
adverse  BIA  margin  for  the  final  results. 

The  ACA  asserts  that  the  Department 
has  found  parties  to  be  "uncooperative" 
in  at  least  three  different  types  of 
situations:  (1)  When  they  fail  to  provide 
any  response  at  all  to  a  Department 
questionnaire,  (2)  when  their  response 
is  untimely,  or  (3),  citing  Antifriction 
Bearings  from  the  Federal  Republic  of 
Germany.  56  FR  31695  (1991) 
(respondents  Somecat  and  JAEC),  and 
Television  Receivers,  Monochrome  and 
Color,  from  Japan.  56  FR  5392  (1991) 
(respondent  Victor),  when  the  res{>onse 
provided  is  substantially  inadequate.  As 
discussed  above  (Comment  1),  Enuma's 
response  does  not  contain  home  market 
cost/expense  data  for  the  first  two 
months  of  the  review  period  (April  and 
May  1990),  and  the  data  submitted 
includes  charges  and  deductions 
associated  wiUi  sales  outside  theperiod 
of  review  (May  and  June  1991).  The 
ACA  argues  that  these  irregularities 
make  Enuma's  home  market  response 
substantially  inadequate.  The  ACA 
contends  that  there  is  no  principled 
basis  for  distinguishing  the  deficiencies 
in  Enuma's  response  from  those  dted 


above.  The  ACA  maintains  that  the 
Department  should  characterize  Enuma 
as  an  xincooperative  party  and  apply  an 
adverse  BIA  rate. 

Enuma  claims  the  record 
demonstrates  that  it  has  not  been 
uncooperative.  Respondent  asserts  that 
it  responded  to  the  Department's 
questionnaire  and  all  supplemental 
requests  for  information,  and  that  it 
passed  the  Department's  verification. 
Referring  to  the  Department's  discretion 
in  selecting  data  used  in  FMV 
calculations,  respondent  argues  that  the 
Department  may  use  verified 
information  on  the  record  for  the  home 
market  adjustments  in  question.  Enuma 
additionally  asserts  that  even  if  the 
Department  decides  to  resort  to  BIA  for 
the  home  market  adjustments,  BIA  is 
Enuma's  June  1990  through  May  1991 
fiscal  year  home  market  adjustments. 

Department's  Position 

We  disagree  with  the  ACA.  Enuma 
has  provided  responses  to  the 
Department's  questionnaire  and  all 
supplemental  requests  for  information, 
none  of  which  have  been  "substantially 
inadequate",  as  alleged  by  petitioner. 
Neither  of  the  two  reviews  cited  by 
petitioner  is  relevant.  The  first. 
Antifriction  Bearings  from  the  Federal 
Republic  of  Germany,  56  FR  31695 
(1991)  (respondents  Somecat  and  JAEC), 
is  a  case  where  the  Department 
concluded  that  questionnaire  responses 
"significantly  impeded"  the  review. 
Enuma's  responses  did  not 
"significantly  impede"  the  Department's 
review.  In  the  second.  Television 
Receivers,  Monochrome  and  Color,  from 
Japan,  56  FR  5392  (1991)  (respondent 
Victor),  a  respondent  refused  to  submit 
data.  As  explained  in  our  response  to 
Comment  1,  we  have  determined  that 
the  information  submitted  by  Enuma  in 
this  review  is  adequate  to  calculate 
FMVs. 

Comment  3 

The  ACA  submits  that  even  if  the 
Department  decides  to  use  Enuma's 
home  market  response  for  the  final 
results,  it  should  assign  a  value  of  zero 
as  BIA  to  all  adjustments  to  Enuma's 
home  market  transactions  for  the 
months  of  April  and  May  1990  because 
the  costs  and  adjustments  associated 
with  such  transactions  were  not 
included  in  Enuma's  calculation  of  its 
claimed  adjustments.  Citing  Antifiiction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et  al.,  57  FR  28360  (1992),  the 
ACA  argues  that  when  any  deductions 
or  charges  to  home  market  price  or 
constructed  value  (CV)  were  missing 
from  the  sales  listing,  the  Department 
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has  denied  claims  for  the  adjustments 
and  assigned  such  adjustments  a  value 
of  zero,  on  the  grounds  that  the 
respondent  failed  to  satisfy  its  burden  of 
proof  to  be  entitled  to  the  adjustments. 

Enuma  refers  to  the  Department's 
latitude  in  selecting  data  for  use  in 
calculating  FMVs  and  adjustments 
thereto  (See  Comments  1  and  2),  and 
contends  that  the  E)epartment  may 
justifiably  compute  home  market 
adjustments  using  Enuma's  fiscal  year 
data,  which  differ  from  the  period  of 
review  by  only  two  months.  Respondent 
argues  that  this  approach  would  be  no 
different  than  when  the  Department 
uses  home  market  sales  up  to  90  days 
prior  to  or  60  days  after  the  period  of 
review  to  calculate  FMVs  for 
comparison  with  U.S.  sales. 


Department's  Position 

We  disagree  with  the  ACA.  Although 
Enuma's  home  market  price  adjustments 
are  derived  from  fiscal  year  data  rather 
than  POR  data,  Enuma  has  satisfied  its 
burden  of  proof  and  is  entitled  to  the 
adjustments.  Enuma  is  entitled  to  the 
adjustments  at  issue  based  on  our 
analysis  and  verification  of  the 
information  submitted.  In  addition, 
petitioner's  reliance  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et  al..  57  FR  28360  (1992)  is 
misplaced  since  it  refers  to  a  sales 
listing  where  the  deduction  in  question 
was  completely  missing  rather  than 
being  based  on  allegedly  inappropriate 
data. 

Comment  4 

The  ACA  observes  that  a  number  of 
Enuma's  exporter's  sales  price  (ESP) 
transactions  could  not  be  matched  to 
either  home  market  sales  or  an 
appropriate  CV.  The  ACA  argues  that 
these  unmatched  sales  constitute  a  basis 
for  rejecting  Enuma's  response.  Citing 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  fit)m  France,  et  al.,  57  FR  28360 
(1992),  the  ACA  asserts  that,  if  the 
Department  uses  Enuma's  response  for 
these  final  results,  it  should  ascribe  to 
all  unmatched  sales  a  BLA  margin  equal 
to  the  highest  rate  calculated  for  any 
party  in  the  1990-1991  review  period. 

Enuma  contends  that  the  petitioner's 
recommendation  to  reject  the  home 
market  response  and  resort  to  BLA  is 
inappropriate  because  the  unmatched 
sales  are  a  result  of  a  computer  error 
which  inadvertently  included  some 
Daido  sales  on  the  Enuma  sales  listing. 

Department's  Position 

We  disagree  with  the  ACA.  All  but  a 
few  of  the  unmatched  Enuma  ESP  sales 


were  a  result  of  an  inadvertent  computer 
programming  error,  but  not  as  Enuma 
suggests.  In  our  preliminary  results  we 
used  the  wrong  model  variable  in 
matching  the  CVs  submitted  by  Enuma 
to  the  U.S.  sales  lacking 
contemporaneous  home  market  sales. 
We  have  corrected  this  error  for  these 
final  results  and  there  are  now  only  a 
few  unmatched  sales.  For  the 
unmatched  sales  we  have  used  (Mrtial 
BIA.  following  the  approach  articulated 
in  Antifriction  Bearings.  Other  than 
Tapered  Roller  Bearings,  and  Parts 
Thereof  from  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  57  FTl  28360. 
28379-80  (June  24. 1992).  It  is  the 
Department's  practice  to  apply  partial 
BIA  in  cases  where  we  are  unable  to  use 
some  portion  of  a  response  in 
calculating  a  dumping  margin.  As 
partial  BIA  for  these  sales  we  have  used 
the  12.68  percent  margin  calculated  for 
Hitachi  Metals  Techno,  Ltd..  for  the 
same  period  of  review.  See  Roller  Chain. 
Other  Than  Bicycle.  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  57  FR  56319 
(November  27. 1992). 

Comment  5 

The  ACA  notes  that  the  Department's 
preliminary  computer  programs  indicate 
that  Daido  reported  a  number  of  ESP 
transactions  with  a  quantity  of  zero.  The 
ACA  argues  that  the  degree  of 
importance  of  these  transactions  cannot 
be  determined  without  quantity 
information,  but  adds  that  the  number 
of  zero-quantity  transactions  is  too  great 
to  be  ignored.  The  ACA  submits  that  the 
Department  should  conclude  that  Daido 
has  substantially  impeded  the  review 
through  the  submission  of  faulty  data, 
treat  Daido  as  an  uncooperative  party, 
and  consequently  assign  an  adverse  BIA 
margin  to  Daido.  The  ACA  contends 
that  if  the  Department  nevertheless 
treats  Daido  as  a  cooperative  party,  the 
Department  should  assign  the  firm  a 
BIA  rate  equal  to  the  highest  rate 
calculated  for  any  party  in  the  1990- 
1991  review  period. 

Daido  contends  that  the  petitioner's 
recommendation  to  reject  the  home 
market  response  and  resort  to  BIA  is 
inappropriate  because  the  unmatched 
sales,  due  to  a  computer  error, 
inadvertently  included  some  Enuma 
sales  in  the  Daido  sales  listing. 

Department's  Position 

We  disagree  with  the  ACA.  All  Daido 
and  Enuma  ESP  sales  are  made  through 
the  same  related  U.S.  selling  arm.  Daido 
Corporation.  Daido  Corporation 
submitted  an  ESP  tape  with  all  Daido 
and  Enuma  ESP  sales  in  one  sales 


listing.  One  column  in  the  computer 
printout  contains  an  "E"  if  the  model 
was  manufactured  by  Enuma.  and 
another  column  contains  a  "D"  if  the 
model  was  manufactured  by  Daido. 
There  are  also  manufacturer-specific 
quantity  columns.  Certain  models  are 
manufactured  by  both  companies 
(common  models),  in  which  case  both  a 
"D"  and  an  "E"  appear  on  the  listing. 
When  we  sorted  these  data  into 
manufacturer-specific  listings,  the 
common  models  were  listed  in  both  the 
Daido  and  Enuma  ESP  sales  listing,  and 
the  appropriate  manufacturer-specific 
quantity  columns  were  used  in  the 
analysis.  The  no-quantity  sales  are  a 
result  of  certain  models,  identified  by 
the  respondents  as  common  models, 
having  been  purchased  by  Daido 
Corporation  only  from  Enuma  during 
the  POR.  Thus  when  the  Daido 
Corporation  sales  listing  was  sorted  into 
manufacturer-specific  listings,  certain 
models  that  were  purchased  only  from 
Enuma  appeared  on  the  Daido  ESP  sales 
listing  with  no  Daido  quantity  values. 
This  also  occurred  on  the  Enuma  ESP 
tape,  but  on  a  much  smaller  scale.  We 
have  corrected  this  in  these  final  results. 
We  note  that  this  error  had  no  effect  on 
the  preliminary  margins.  Consequently, 
the  ACA's  suggestion  that  Daido  has 
substantially  impeded  the  review 
through  the  submission  of  faulty  data, 
and  that  the  Department  should  treat 
Daido  as  an  uncooperative  party  and 
assign  an  adverse  BIA  margin,  is 
misplaced. 

Comment  6 

The  ACA  argues  that  the  Department's 
computer  program  incorrectly  calculates 
the  net  price  for  Enuma's  purchase  price 
sales  based  on  a  variable  representing 
price  per  pitch  rather  than  price  per 
foot.  The  ACA  contends  that  this  error 
should  be  corrected  for  the  final  results. 

Department's  Position 

We  agree  with  the  ACA  and  have 
corrected  this  inadvertent  error  for  these 
final  results. 

Comment  7 

The  ACA  argues  that  the  Department's 
computer  program  fails  to  deduct 
indirect  expenses  from  Daido's  and 
Enuma's  ESP  sales,  and  that  this  error 
should  be  corrected  for  the  final  results. 

Department's  Position 

We  agree  with  the  ACA  and  have 
corrected  this  inadvertent  error  for  these 
final  results. 


Comment  8 

The  ACA  asserts  that  the  Department 
should  use  BIA  for  Daido  and  Enuma's 
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packing  labor  costs  because  both 
companies  foiled  to  submit  packing 
labor  cost  information  despite  repeated 
requests  by  the  Department.  The  ACA 
submits  that  if  paodng  materials  and 
associated  steps  diffiar  betvreen  the 
home  market  and  the  United  States, 
then  labor  costs  should  differ  as  well. 

Dsido  and  Enuma  argue  that  there  are 
no  grounds  for  resorting  to  BIA  for  their 
packing  labor  costs.  Enuma  contends 
that  it  omitted  packing  labor  costs  from 
its  questionnaire  response  because  all  of 
its  home  market  and  export  packing  is 
performed  by  a  subcontractor,  and  that 
the  charges  cannot  be  separated  into 
market-speciBc  figures.  Daido  argues 
that  it  reported  only  packing  material 
costs  because  they  were  the  only 
packing  costs  that  differed.  Daido 
contends  that  packing  labor  costs  would 
have  a  neutral  efTect  on  the  calculations, 
and  claims  that  the  Department  veriHed 
that  packing  labor  costs  for  export  and 
for  home  market  consumption  do  not 
differ. 

Department's  Position 

We  disagree  with  the  ACA.  We 
verified  the  statement  in  Deido's 
Febriiary  7, 1992  supplemental 
questionnaire  response  that  Deido's 
packing  labor  costs  for  export  and  for 
home  market  consumption  do  not  differ, 
and  that  the  only  additional  packing 
charge  for  Daido's  expwted 
merchandise  is  material  cost  associated 
with  palletization. 

With  respect  to  Enuma,  it  has  certified 
that  the  only  additional  packing  charge 
for  exported  merchandise  is  the  cost  of 
reels.  Moreover,  we  have  verified  that 
all  of  Enuma 's  packing  responsibilities 
are  handled  by  a  contractor,  and  that 
market -specific  packing  labor  figures  are 
not  available.  Given  these  facts,  and  in 
the  absence  of  information  to  rebut 
them,  the  Department  has  accepted 
Enuma's  assertion  that  the  only 
additional  charge  for  Enuma's  exported 
merchandise  is  the  cost  of  reels. 

Comment  9 

The  ACA  asserts  that  the  home  market 
inventory  carrying  costs  reported  by 
Daido  and  Enuma  include  costs 
associated  %vith  raw  materials,  work  in 
progress,  and  supplies.  The  ACA  argues 
that,  for  the  1986-1987  administrative 
review  pwiod,  the  Department  revised 
the  home  market  inventory  carrying 
costs  for  both  companies  to  reflect  only 
the  cost  of  holding  finished  inventory, 
and  that  the  Department  should  follow 
that  approach  in  this  review. 

Enuma  argues  that  the  ACA  has 
provided  no  evidence  that  Enuma's 
calculations  for  inventory  carrying  costs 
include  raw  materials,  work  in  progress. 


and  supplies,  and  Enuma  submits  that 
the  petitioner's  argument  should  be 
disre^rded. 

Daido  agrees  that  it  inchided  these 
additional  costs  in  its  calculation  of 
inventory  carrying  costs,  but  Daido 
argues  that  these  costs  reflect  part  of 
Daido's  cost  of  carrying  inventory. 
Daido  submitted  an  alternative 
inventory  carrying  cost  calculation  in 
the  event  that  the  Department  accepts 
the  petitioner's  argument. 

Department's  Position 

We  agree  with  the  ACA.  Both 
companies  calculated  home  market 
inventory  carrying  costs  using  expenses 
associated  with  raw  materials,  work  in 
progress,  supplies,  and  finished 
merchandise.  We  agree  with  the 
petitioner  that  the  correct  approach  for 
calculating  inventory  carrying  costs,  the 
one  we  used  in  the  1986-1987  review  of 
these  companies,  is  to  recalculate  these 
costs  using  only  those  expenses 
associated  with  storing  finished 
merchandise.  Verification  Exhibit  E-14 
includes  a  breakdown  of  the  various 
costs  used  by  Enuma  to  calculate  this 
expense,  and  Daido  included  the  same 
data  in  its  questionnaire  response  For 
these  final  results  we  have  recalculated 
this  expense  for  each  company  using 
only  those  costs  associated  with  storing 
finished  merchandise. 

Comment  10 

Daido  Tsusho's  (Tsusho)  (a  Japai>ese 
exporter  related  to  both  Daido  and 
Enuma]  response  states  that  prices  for 
its  purchase  price  sales  were  based  on 
the  premise  that  the  customer  would 
pay  on  the  invoice  date.  The  response 
further  states  that  where  there  was  a 
delay  in  payment,  the  customer  was 
separately  charged  an  interest  amount 
for  the  payment  delay.  The  ACA  argues 
that  there  is  no  evidence  on  record  that 
the  Department  examined  this  matter  to 
determine  whether  additional  charges 
were  collected  for  overdue  payments 
and  whether  the  charges  fully  off'set  the 
credit  costs  incurred  by  Tsusho.  The 
ACA  contends  that  these  issues  should 
be  resolved  prior  to  publication  of  the 
final  results. 

Daido  and  Enuma  assert  that  the 
questions  raised  by  the  ACA  are 
addressed  in  the  verification  exhibits 
associated  with  the  verification  of 
Tsusho,  and  that  there  is  no  need  to 
delay  publication  of  the  final  results. 

Department's  Position 

We  disagree  with  the  ACA.  As  noted 
in  our  verification  report.  Tsusho 
officials  stated  during  vwification  that 
no  customers  paid  late  during  the 
period  of  review.  We  discovered  no 


contrary  evidence  and  petitioner  has 
submitted  no  information  to  support  its 
contention. 

Comment  11 

The  ACA  argues  that  in  determining 
whether  to  make  a  final  revocation 
determination,  the  Department  is 
required  to  update  its  information  from 
the  end  of  the  period  reviewed  for 
tentative  revocation  (April  1. 1982- 
March  31, 1983)  up  to  (he  date  of 
publication  of  the  tentative  revocation 
notice  (August  11. 1988)  (the  gap 
period).  The  ACA  cites  Freeport 
Minerals  Co.  v.  United  States.  776  F.2d 
1029  (Fed.  Cir.  1985),  UST.  Inc.  v. 
United  States.  831  F.2d  1028. 1032  (Fed. 
Qr.  1987),  and  hdatsushita  Electrical 
Industrial  Co.  v.  United  States.  823  F.2d 
505,  507  (Fed.  Cir.  1987)  in  support  of 
this  argument. 

The  ACA  additionally  cites  H.R.  Rep. 
No.  1156,  98th  Cong.,  2d  Sess.  181 
(1984),  and  contends  that  when 
interested  parties  file  timely  requests  for 
administrative  review,  the  £)epartment 
is  required  to  complete  the  requested 
reviews.  The  ACA  asserts  that  it  has 
filed  timely  review  requests  concerning 
sales  by  Daido  and  Enuma  ior  eadi 
review  period  within  the  gap  period. 

The  ACA  submits  that  without 
completing  all  requested  reviews  in  the 
gap  period,  thereby  maintaining 
relatively  current  information,  the 
Department  cannot  meet  its  own 
regulatory  requirement  to  determine 
whether  sales  of  merchandise  subject  to 
an  antidumping  finding  are  no  longer 
being  made  at  less  than  fair  value,  and 
to  satisfy  itself  that  there  is  no 
likelihood  of  resumption  of  sales  at  less 
than  fair  value. 

Respondents  argue  that  the 
Department  is  not  required  under  either 
its  regulations  or  case  law  to  conduct 
administrative  reviews  of  the  gap 
period.  Daido  and  Enuma  contend  that 
Department  regulations  (19  CFR 
353.54(f)  (1988))  allow  a  date  other  than 
the  date  of  the  tentative  revocation  to  be 
used  as  the  effective  date  of  revocation. 
Respondents  further  contend  that  where 
all  requirements  for  revocation  have 
been  met  the  Department  is  justified  in 
backdating  the  effective  date  of 
revocation,  particularly  where,  as  here, 
the  Department  failed  to  complete  in  a 
timely  manner  the  reviews  on  which  the 
tentative  determination  to  revoke  is 
based.  Respondents  cite  two  cases 
where  the  Department  has  either 
retroactively  applied  a  final  revocation 
determination  (Certain  Fasteners  from 
bidia.  47  FR  44129  (October  26. 1982)), 
or  backdated  final  revocation  (Tuners 
(of  the  Type  Used  in  Consumer 
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Electronic  Products)  froin  Japan,  49  FR 
31316  (August  6. 1984)). 

Daido  and  Enuma  contend  that  of  the 
three  cases  cited  by  the  ACA  in  support 
of  its  claim,  both  UST  and  Matsushita 
deal  with  injunction  of  an 
administrative  review  and  have  nothing 
to  do  with  updating  information 
through  the  date  of  a  tentative 
revocation.  In  addition,  respondents 
assert  that  Freeport  is  inapplicable 
because  the  emphasis  therein  was  on 
the  impairment  of  Freeport  Mineral 
Go's  ability  to  demonstrate  sales  at  less 
than  fair  value  due  to  the  Department's 
failure  to  collect  sales  data.  Daido  and 
Enuma  submit  that  no  enunciation  of  a 
general  principle  of  law  exists  in 
Freeport  that  requires  the  Department  to 
update  its  information  through  the  gap 
period. 

Department's  Position 

We  disagree  with  the  ACA's  assertion 
that  we  must  conduct  an  administrative 
review  for  every  review  period  from  the 
base  (>eriod  of  no  dumping  through  the 
gap  period  before  we  can  publish  a  final 
determination  to  revoke.  In  cases  with  a 
significant  backlog,  it  has  long  been  our 
policy  to  perform  an  "update"  review 
covering  the  most  recent  one-year 
period  in  lieu  of  all  periods  within  the 
gap  period.  See.  e.g..  Roller  Chain.  Other 
than  Bicycle,  from  Japan,  56  FR  50093 
(October  3. 1991),  and  Television 
Receivers,  Monochrome  and  Color,  from 
Japan.  55  FR  35916  (September  4,  1990). 

A  timely  request  for  revocation  of  the 
antidumping  finding  was  submitted  by 
Daido  and  Enuma.  On  August  11, 1988, 
the  Department  published  its  tentative 
determination  to  revoke  the 
antidumping  finding  with  respect  to 
Daido  and  Enuma  (53  FR  30325)  and,  as 
a  result,  we  contemplated  the  tentative 
revocation  under  the  pre-1989 
regulations.  With  a  demonstration  of 
sales  at  not  less  than  fair  value,  it  had 
been  our  intention  to  revoke  the  finding 
with  respect  to  Daido  and  Enuma 
subsequent  to  completion  of  the 
administrative  review  of  the  1986-1987 
period,  an  "update"  review  period. 
However,  In  that  review  the  ACA  argued 
against  revocation,  citing  Freeport 
Minerals  Co.  v.  United  States,  776  F.2d 
1029  (Fed.  Cir.  1985).  in  which  the 
Court  of  Appeals  for  the  Federal  Qrcuit 
emphasized  the  need  to  base  revocation 
determinations  on  "current  data",  and 
held  that  such  determinations  should 
not  be  based  on  information  more  than 
three  years  old.  At  the  time  the  final 
results  of  the  1986-1987  review  were 
published  (October  3. 1991,  56  FR 
50092),  the  data  on  which  the  tentative 
revocation  would  have  been  based  were 
more  than  four  years  old.  Accordingly, 


we  concluded  at  that  time  that  we 
would  conduct  a  review  of  a  more 
recent  period  before  deciding  whether 
to  revoke  the  finding  with  respect  to 
these  two  companies.  TTiis  review 
serves  that  purpose. 

Comment  12 

Daido  and  Enuma  argue  that  the 
Department's  decision  not  to  consider 
revocation  at  this  time  without 
disclosing  the  information  on  which 
that  decision  is  based  violates  due 
process. 

Department's  Position 

The  opinion  and  order  of  the  Court  of 
International  Trade  (CTT)  issued 
November  25, 1992,  Slip  Op.  92-208, 
ordering  release  of  certain  information 
under  judicial  protective  order  renders 
this  issue  moot. 

Comment  13 

Daido  and  Enuma  contend  that  the 
confidential  information  submitted  by 
the  ACA  should  not  serve  as  a  bar  to 
revocation.  Daido  and  Enuma  assert  that 
the  subject  information  was  submitted 
in  the  context  of  both  the  1986-1987 
and  1990-1991  administrative  reviews, 
yet  the  Department  successfully  verified 
the  responses  from  Daido  and  Enuma 
for  both  periods,  and  the  companies 
note  that  the  Department  had  possession 
of  the  ACA's  confidential  information 
prior  to  conducting  the  1990-1991 
verifications.  Daido  and  Enuma  argue 
that  there  is  no  evidence  suggesting  that 
the  Department  did  not  understand  the 
issues  raised  by  the  ACA's  confidential 
information  or  that  the  Department  did 
not  attempt  to  resolve  such  issues 
during  verification.  Daido  and  Enuma 
submit  that  the  successful  verification  of 
their  1990-1991  responses  indicates 
that  the  confidential  information 
submitted  by  the  ACA  is  false.  Daido 
and  Enuma  further  submit  that  basing 
the  decision  not  to  consider  revocation 
at  this  time  on  such  information  runs 
counter  to  the  Department's  well- 
established  practice  of  choosing  verified 
information  over  unverified  allegations, 
citing  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,54  FR  18992  (Comments  3, 6, 
8.  23  and  44)  (May  3. 1989);  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan.  54  FR  48011  (Comment  7) 
(November  20. 1989);  Nylon  Impression 
Fabric  from  Japan,  51  FR  15816 
(Comment  4)  (April  28, 1986);  Sweaters 
Wholly  or  in  Chief  Weight  of  Man-Made 
Fibers  from  Hong  Kong,  55  FR  30733 
(Comment  5)  (July  27. 1990);  and 
Certain  Steel  Valves  and  Certain  Parts 


Thereof  from  Japan.  49  FR  25266 
(Comment  1)  (June  20. 1984). 

In  addition.  Daido  and  Enuma  argue 
that  no  explanation  has  been  provided 
why  the  information  that  has  prevented 
the  Department  from  considering 
revocation  has  not  undermined  the 
Department's  confidence  in  the 
questionnaire  responses  supporting  the 
1986-1987  final  results  or  the  1990- 
1991  preliminary  results. 

The  ACA  contends  that  the 
information  at  issue  is  sufficiently 
credible  so  as  to  support  the 
Department's  decision  not  to  consider 
revocation  at  this  time.  Petitioner 
further  maintains  that  there  is  no 
evidence  on  record  that  the  Department 
made  any  attempt  during  verification  to 
address  the  charges  submitted  by  the 
ACA;  Daido  and  Enuma  should, 
therefore,  remain  subject  to  the 
antidumping  finding. 

The  ACA  conten(W  that  neither  the 
Tariff  Act  nor  the  Department's 
regulations  establish  revocation  as  a 
right.  Petitioner  argues,  therefore,  that 
the  decision  whether  to  revoke  an 
antidumping  finding  is  left  to  the 
"unfettered  discretion  of  the 
Department  of  Commerce"  (See  Sanyo 
Electric  Co..  Ltd.  v.  United  States.  Slip 

Op.  91-110  at  4. 15  err 

(December  6. 1991)),  and  that  the 
Department  is  not  compelled  to  grant 
revocation  even  when  all  requirements 
for  revocation  have  been  satisfied  (See 
Matsushita  Electric  Industrial  Co.  v. 
United  States.  688  F.  Supp.  617,  623 
(OT  1988)). 

Department's  Position 

As  previously  noted,  the  opinion  and 
order  of  the  OT,  issued  November  25, 

1992.  Slip  Op.  92-208,  ordered  the 
release  of  certain  information  under 
judicial  protective  order. 

In  addition  to  ordering  the  release  of 
the  privileged  information,  it  also 
directed  the  Department  to  provide 
respondents  with  an  opportunity  to 
submit  comments  concerning  the 
privileged  information.  The  respondents 
submitted  comments  pertaining  to  the 
privileged  information  on  Mardi  9, 

1993.  and  the  petitioner  submitted 
rebuttal  comments  on  March  12, 1993. 
Because  the  information  at  issue  is 
privileged,  as  are  all  of  the  comments 
thereon,  we  are  unable  to  provide  a 
meaningful  public  summary  of  either 
the  comments  submitted  or  the 
Department's  position  relative  to  them. 
These  privileged  documents,  and  an 
analysis  memo  summarizing  the 
Department's  position  concerning  the 
privileged  comments,  have  been  placed 
on  the  oflicial  case  record.  Based  on  our 
analysis  of  the  comments  received,  and 
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because  of  certain  privileged 
infonnation  in  our  posmssion,  we  are 
unable  to  make  a  determination  at  this 
time  that  sales  at  less  than  feir  value 
will  not  occur  in  the  future.  As  a  result, 
we  are  not  revoking  the  antidumping 
finding  on  roller  chain,  other  than 
bicycle,  from  Japan  with  respect  to 
Daidoand  Enuma. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  we  have  revised  the 
final  results  ftM*  both  Daido  and  Enuma. 
The  final  margins  are  as  follows: 


Manufac- 

Margin 

turer/Ex- 

Psfiod 

(pw- 

porter 

cent) 

OaidoKogyo 

4^1/90-3/31/91  

0.07 

Co..  Ltd 

Fnuma 

4^/90-3«1/B1  .__... 

0.12 

CtiainMfg. 

Co.Uit 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  diiTerences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  %vill  issue  appraisement 
instructions  directly  to  ihe  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effecrtive  for  all 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(aKl}  of  the  Tariff  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
firms  will  be  zero  (0.0)  percent  because 
their  margins  are  de  minimis;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufiM:turer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  rev  iew. 
earlier  reviews,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cam  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  reauhs  of  this 
review,  earlier  reviews,  or  the  original 
investigation,  whichever  is  the  most 
recent;  (4)  the  cash  deposit  rate  for  any 
future  entries  from  all  other 
manufacturers  or  exporters,  who  an  not 
covered  in  this  or  prior  administrative 
reviews  and  who  are  unrelated  to  the 


reviewed  firms  or  any  previously 
reviewed  firm,  will  be  the  "All  Others" 
rate.  This  rate  represents  the  highest  rate 
for  any  firm  in  this  administrative 
review  period  (whose  shipments  to  the 
United  States  were  reviewed),  other 
than  those  firms  receiving  a  rate  based 
entirely  on  BIA.  The  "All  Others"  rate 
for  this  review  is  12.68  percmt.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effisct  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ( APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)  or  355.34(d). 
Timely  written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  Judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  saiictionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  751(c)  of  the  Tariff  Act  (19 
U.S.C.  1675  (a)(1),  (c)).  19  CFR  353.54(b) 
(1985)  and  19  CFR  353.22  and  353.25 
(1991). 

Dated:  May  5. 1993. 

loaeph  A.  Spetriid. 

Acting  Assistant  Secretary  for  Import 
Administration. 
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MInodty  BuskMSS  Devefopment 
Agency 

Business  Deveiopmant  Csniar 
Applications:  Hampton  Itoads,  VA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACnONcNotica 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  U.S.  Department  of 
Commerce's  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 


Development  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3^ 
year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  $188,867  in  Federal 
funds  and  a  minimum  of  $33,329  in 
non-Federal  (cost-sharing) 
contributions.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  period  of  performance  will  be  from 
October  1, 1993  to  September  30, 1994. 
The  MBDC  will  operate  in  the  Hampton 
Roads,  Virginia  geographic  service  area. 

The  award  number  (or  this  MB£)C  will 
be  03-10-93002-01. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations. 
State  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
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will  consider  past  perfomiBnce  of  the 
applicant  on  previous  Federal  awards. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort.  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  Brms  with  gross  sales  of 
over  $500,000.  False  information  on  the 
application  can  be  grounds  for  denying 
or  terminating  funding. 

MBDCs  penorming  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  Agency 
priorities.  If  an  application  is  selected 
for  funding.  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 
If  applicants  incur  any  costs  prior  to  an 
award  being  made,  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Applicants  also 
should  be  notified  that  notwithstanding 
any  verbal  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  DOC  to  cover  pre-award  costs. 

In  accordance  with  OMB  Circular  A- 
129  "Managing  Federal  Credit 
Programs,"  no  award  of  Federal  funds 
shall  be  made  to  an  applicant  who  has 
an  outstanding  delinquent  Federal  debt 
until  either:  The  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangemttits  satisfactory  to  DOC  are 
made. 


Applicants  are  si^ject  to 
Governmental  Debarment  and 
Suspension  (Non-procurement) 
requirements  as  stated  in  IS  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  foiled  to  OHnply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBE)C  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

Notification  must  be  provided  that  all 
non-profit  and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  t>een  convicted  of  or  are 
presently  facing,  criminal  clxarges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

On  NovemoBr  18, 1988.  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-690.  title  V.  subtitle 
D).  The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  pre-condition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

15  CFR  part  28.  is  applicable  and 
prohibits  recipients  of  Federal  contracts, 
grants,  and  cooperative  agreements  from 
using  appropriated  funds  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  a  specific  contract,  grant  or 
cooperative  agreement.  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying"  and,  when 
applicable,  the  SF-LLL.  "Disclosure  of 
Lobbying  Activities,"  are  required. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  Form  CD-512, 
"Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exciusion-Lqwer  Tier  Covered 


Transactions  and  Lobbying"  and 
disclosure  form,  SF-Lli.  "Disdosure  of 
Lobbying  Activities.**  Form  CD-512  is 
intended  for  the  use  of  recipients  aixd 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  of 
subrecipient  should  be  submitted  to 
IXX3  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

CLOSMG  DATE:  The  closing  date  for 
submitting  an  application  is  June  30. 
1993.  Applications  must  be  postmarked 
on  or  before  June  30,  1993.  Proposals 
will  be  reviewed  by  the  Washington 
Regional  Office.  The  mailing  address  for 
submission  of  RFA  responses  is: 
Washington  Regional  Office,  Minority 
Business  Development  Agency,  12SS 
22nd  Street  NW.,  Suite  701, 
Washington,  DC  20037. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  on 
June  8. 1993, 1  p.m.  at  the  following 
address:  The  Hampton  Public  Library. 
Phoebus  Branch.  One  S.  Mallory  Street, 
Hampton,  Virginia  23663. 

SUPPt.EMENTARY  MFORMATKM: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  To  order  a  Request  for 
Application  (RFA)  and  to  receive 
additional  information,  contact:  Gina  A. 
Sanchez,  Regional  Director  of  the 
Washington  Regional  Office  on  (202) 
377-1356  or  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency.  1255  22nd  Street, 
NW.,  suite  701,  Washington,  DC  20037. 

(11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance)) 

Dated:  May  21. 1993. 
Gina  A.  Sanchez, 

Fegional  Director,  Washington  Regional 
Office. 

[PR  Doc.  93-12602  Filed  5-26-93;  8:45  am) 
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National  Oceanic  artd  Atmospheric 
Administratton 

Endangered  Specie*;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTKM:  Notice  of  a  modification  to 
incidental  take  i>ermit  No.  832  (P503D). 

Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game  has 
requested  a  modification  to  Permit  No. 
832  (P503D)  issued  on  April  13, 1993 
under  the  authority  of  the  Endangered 
Species  Act  (ESA)  of  1973  (U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
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governing  listed  fish  and  wildhfe  (50 
CFR  Parts  217-227). 

Permit  No.  832  authorized,  among 
other  releases,  the  release  of  1,422,389 
steelhead  smolts  into  the  upper  Salmon 
River  and  upper  Snake  River  in  the 
spring  of  1003. 

The  permittee  requested  that  they  be 
authorized  to  release  405,000  additional 
steelhead  smolts  into  the  lower  Salmon 
River.  Of  this  number,  222,611  smolts 
were  part  of  IDFG's  original  application, 
whereas  182,389  smolts  were  smolts 
they  had  in  excess  of  original 
production  estimates.  The  change  from 
releasing  the  smolts  into  the  upper 
Salmon  and  Snake  Rivers  to  the  lower 
Salmon  River  should  result  in  fewer 
imfMcts  to  Usted  Snake  River  salmon. 
However,  release  of  the  excess 
production  would  require  further 
section  7  consultation  and  a  30-day 
comment  period,  since  it  is  an  increase 
in  the  original  numbers  in  the 
application. 

Notice  is  hereby  given  that  on  May  6, 
1993,  as  authorized  by  the  provisions  of 
the  ESA,  NMFS  issued  a  Modification 
for  the  release  of  the  222,611  steelhead 
smolts,  but  not  for  the  additional 
182,389  steelhead  smolts.  subject  to 
certain  conditions  set  forth  therein. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  (by  appointment): 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  NOAA. 

1335  East-West  Hwy.,  Suite  8268. 

Silver  Spring.  MD  20910  (301/713- 

2322);  and 
Environmental  and  Technical  Services 

Division,  National  Marine  Fisheries 

Service,  911  North  East  11th  Ave., 

Room  620,  Portland,  OR  97232  (503/ 

230-5400). 

Dated:  May  12. 1993. 
WiUiua  W.  Fox,  Jr., 
Director.  Office  of  Protected  Resources. 
(PR  Doc  93-12539  Filed  S-2&-93;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISION 

Technical  Advlaory  Group  for  Cigarette 
Hre  Safety;  Notice  of  MeeUng 

AGENCY:  Consumer  Product  Safety 

Commission. 

AcnoN:  Notice. 

SUMMARY:  The  Technical  Advisory 
Group  for  Qgarette  Fire  Safety  will  meet 
on  June  11, 1993,  in  Washington,  DC 
The  puipose  of  the  meeting  is  to  discuss 
drafts  of  final  reports  on  development  of 
a  test  method  to  measiuv  cigarette 


ignition  propensity  and  other  activities 
implementing  the  Fire  Safe  Cigarette 
Act. 

DATES:  The  meeting  will  be  from  9:00 
a.m.  to  5:00  p.m.  on  June  11, 1993. 
ADDRESSES:  The  meeting  will  be  at  the 
Federal  Trade  Commission,  room  332, 
6th  and  Pennsylvania  Avenue  NW, 
Washington,  DC. 

FOR  A  RECORDED  MESSAGE  C0NTAM»1G 
THE  LATEST  INFORMATION  ABOUT  THE  TIME 
AND  LOCATION  OF  THE  MEETING  CALL: 
(301)  504-0709. 

FOR  FURTHER  MFORMATION  CONTACT: 
Beatrice  M.  Harwood,  Directorate  for 
Epidemiology,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0470. 
SUPPLEMENTARY  MFORMATION:  The  Fire 
Safe  Ggarette  Act  of  1990  (FSCA)  (Pub. 
L  101-352, 104  Stat.  405)  directs  the 
Commission,  with  assistance  from  the 
National  Institute  of  Standards  and 
Technology  (NIST)  and  the  Department 
of  Health  and  Human  Services,  to 
conduct  research  concerning  the 
feasibility  of  a  performance  standard  to 
address  the  propensity  of  cigarettes  to 
act  as  an  ignition  source.  The  FSCA  also 
establishes  an  advisory  committee,  the 
Technical  Advisory  Group  for  Qgarette 
Fire  Safety,  to  advise  and  work  with  the 
Commission  and  NIST  in  the 
implementation  of  that  act. 

The  Technical  Advisory  Group  for 
Ggarette  Fire  Safety  will  meet  on  June 
11, 1993,  to  discuss  drafts  of  final 
reports  concerning  development  of  a 
test  method  to  measure  cigarette 
ignition  propensity;  a  cigarette  fire 
incident  study;  the  societal  costs  of  of 
cigarette-ignited  fires;  and  evaluation  of 
the  possible  health  effect  of  cigarettes 
with  reduced  ignition  propensity. 

In  accordance  with  provisions  of  5 
U.S.Q  552b{c)(4).  a  portion  of  the 
meeting  may  be  closed  to  permit 
discussion  of  confidential  commercial 
information  provided  by  cigarette 
manufacturers  in  accordance  with 
section  5(a)  of  the  FSCA.  Provisions  of 
section  5(a)  of  the  FSCA  prohibit  the 
disclosure  of  such  information  to 
persons  other  than  members  of  the 
Technical  Advisory  Group  for  Cigarette 
Fire  Safety,  and  Federal  employees 
assisting  the  Technical  Advisory  Group. 
The  remainder  of  the  meeting  will  be 
open  to  observation  by  members  of  the 
public,  but  only  members  of  the 
Technical  Advisory  Group  may 
participate  in  the  discussion.  Persons 
who  desire  to  submit  written  statements 
or  questions  for  consideration  by  the 
Tedinical  Advisory  Group,  before  or 
afier  the  meeting,  should  address  them 
to  the  Technical  Advisory  Group  for 
Qgarette  Fire  Safety,  Office  of  the 


Secretary,  Consumer  Product  Safety 

Commission,  Washington,  DC  20207. 

S«dye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[PR  Doc.  93-12630  Filed  5-26-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  28, 
1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Aff'airs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Green  (202)  401-3200.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  an  agency's  ability  to  p>erform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service  publishes  this  notice  containing 
proposed  information  collection 


requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  now,  revision, 
extension,  existing  or  reinstatement,  (2) 
Title:  (3)  Frequency  of  collection;  (4) 
The  affected  pubUc;  (5)  Reporting 
burden:  and/or  (6)  Recordkeefping 
burden;  and  (7)  Abstract,  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Gary  &een  at  the  address 
specified  above. 

Doted:  May  21, 1993. 

CuyGrMH 

Director,  Infoanatioa  Resources  Management 
Serrice. 

0£Bce  of  Poetsecoiidary  Edacatioa 

Type  o^  Review:  Extension 

Title:  Continuation  Application  For 
Grants  Under  the  Strengthening 
histitutions  Promm 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  200 

Recordkeeping  Burden: 
ABurden  Hours:  3.000 

Recordkeeping  Burden: 
Recordkeepers:  200 
Burden  Hours:  600 

Abstract:  Higher  education  financial 
management.  Eligible  hi^er 
education  institutions  that  are  current 
recipients  of  multi-year  Strengthening 
Institutions  Program  (SIP)  grants  are 
required  to  submit  annually  a  request 
for  continued  funding.  The  form 
requests  information  needed  to  assess 
grantees'  compliance  with  SIP 
regulations  and  to  determine  annual 
funding. 

(FR  Doc  93-12487  Filed  5-2&-93;  8:45  am] 
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PropoMd  Information  Collection 
Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Director.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  request  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
intetest.  Approval  by  the  Office  of 
Management  and  Budget  [OMB]  has 
been  requested  by  May  28, 1993. 
A00AE88ES:  Written  comments  should 
be  addressed  to  the  Office  of 


Information  and  R^ulatory  Affairs, 
Attention:  Dan  Cbenok.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW.,  room  320fi,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Cary  Green,  Department  of 
Education,  7th  &  D  Streets  SW..  room 
4682.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gary  Green  (202)  401-3200. 
SUPPLEMENTARY  MFORMATION:  SM:tion 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  oppwiunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Management  Service,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  OMB.  This 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited:  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public:  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  May  21. 1993. 

Cary  Gram, 

Director,  Information  Resources  Management 
Service. 

Office  of  Postsecondary  Education 

Type  of  Review:  Emergency 

TitJe:  Transcript  Study  of  Newly  Minted 
Teachers 

Abstract:  The  purpose  of  this  data 
collection  is  to  collect  the  college 
transcripts  on  "newly  minted" 
teachers  from  the  1990-91  Schools 
and  Staffing  Survey.  The  transcript 
data  on  these  teachers  will  be  coded 
and  combined  for  analysis  purposed 
with  the  transcript  data  (m  newly 
qualified  teachers  from  the  Recent 
College  Graduates  Study  of  1990-91. 

Additional  Information:  TTie  U.S. 
Department  of  Education  has 
requested  an  emergency  review  and 
approval  from  the  Office  of 


Management  and  Budget.  The 
Department's  requested  approval  date 
is  May  28, 1993. 

Frequency:  On  occasion 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organization 

Reporting  Burden: 
responses:  850 
Burden  Hours:  71 

Recordkeeping  Burden: ' 
Recordkeepers:  0 
Burden  Hours:  0 

IFR  Doc  93-12488  Filed  S-26-93;  8:45  ami 
BIUJNQ  COOC  4000-ei-« 


Privacy  Act  of  1974;  EO  Financial 
Management  Infonnetion  Syelem  18- 
11-0027 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  an  altered  system  of 
records. 

SUMMARY;  In  accordance  with  the 
Privacy  Act  of  1974.  as  amended,  the 
Department  proposes  to  revise  the 
S3rstem  of  records  for  the  Department  of 
Education's  Financial  Management 
Information  System  (EDFMIS).  This 
revision  updates  the  Department's 
financial  and  management  records 
system  by:  (1)  Identifying  the  separate 
functions  of  the  four  subsystems  that 
make  up  EDFMIS;  (2)  adding  three  new 
routine  uses;  (3)  making  a  number  of 
minor  changes  that  update  and  clarify 
information  in  the  current  system 
notice;  and  (4)  changing  the  system 
number  from  18-40-0033  to  18-11- 
0027  to  group  it  with  other  management 
systems  of  records.  Because  the  routine 
uses  have  been  revised  or  added,  the 
Department  seeks  comments  on  all  the 
proposed  routine  uses  contained  in  this 
notice. 

DATES:  Comments  on  the  proposed 
routine  uses  of  this  system  of  records 
must  be  submitted  by  June  28, 1993. 
The  Department  filed  a  report  on  the 
altered  system  of  records  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  and  the  Administrator 
of  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB)  on  May 
20,  1993.  This  system  of  records  will 
become  effective  after  the  60  day  f>eriod 
for  OMB  review  of  the  system  expires 
on  July  19. 1993,  unless  OMB  gives 
specific  notice  within  the  60  days  that 
the  system  is  not  approved  for 
implementation  or  requests  additional 
time  for  its  review.  The  Department  will 
publish  any  changes  to  the  routine  uses 
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that  are  required  as  a  result  of 
comments. 

A0CME88C8:  Comments  on  the  proposed 
routine  uses  should  be  addressed  to  the 
Privacy  Act  Officer,  Information 
Management  and  Compliance  Division, 
Information  Resources  Management 
Service,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  (GSA 
Regional  Office  Building  3,  room  5624), 
Washington.  D.C.  20202-4651.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  5624.  GSA 
Regional  Office  Building  3.  between  the 
hours  of  8:30  am.  and  4  pm..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

FOR  rURTMEn  MroMIATKM  COMTACT: 
Ruth  Ann  Harrold.  Acting  Director. 
Division  of  Financial  Systems  and 
Reporting.  Accounting  and  Financial 
Management  Service.  U.S.  Department 
of  Education.  400  Maryland  Avenue 
SW.,  Room  1175,  FOB-6.  Washington, 
DC  20202-4102.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  am.  and  8  pm..  Eastern  time, 
Monday  through  Friday. 
SUPPLQIENTARY  MFOIUIATK>N:  The 
Privacy  Act  of  1974  (see  5  U.S.C 
552a(e)(4))  requires  the  Department  to 
publish  in  the  Federal  Re^bter  this 
notice  of  an  altered  system  pf  records. 
The  Department's  regulations 
implementing  the  Privacy  Act  of  1974 
are  contained  in  the  Code  of  Federal 
Regulations  (CFR)  at  34  CFR  part  5b. 

The  Department  of  Education 
maintains  financial  and  management 
records  regarding  the  Department's 
employees,  consultants,  contractors, 
grantees,  advisory  committee  members, 
and  other  individuals  receiving  funds 
&x>m  the  Department  for  performing 
services  for  the  Department.  The 
collection  of  this  data  is  necessary  to 
account  properly  for  funds  that  have 
been  appropriated  to  the  Department  by 
Congress  from  the  time  the  funds  are 
received  by  Treasury  warrant  and 
apportioned  by  OMB  until  the  funds 
have  been  obligated  to  a  recipient  and 
expended  in  accordance  with 
Departmental  requirements. 

tliis  altered  system  notice  revises  the 
1981  EDFMIS  system  of  records  notice 
and  identifies  the  separate  functions 
served  by  four  subsystems,  i.e.,  the 
Central  Registry  System  (CRS),  the 
Primary  Accoxmting  System  (PAS),  the 
Education  Payment  Management 
System  (EDPMS),  and  the  Grants  and 
Contracts  Management  System  (GCMS). 
While  the  substance  of  these  subsystems 


are  included  under  the  current  notice, 
they  have  never  been  identified  by  name 
in  tiie  system  notice.  As  a  result  of 
Department  review,  definitions  and 

Eurposes  of  the  core  financial  systems 
ave  been  included. 
The  Department  is  also  proposing  to 
make  a  technical  amendment  to  this 
system  of  records  by  adding  a  new 
routine  use  to  clarify  the  current  routine 
uses  regarding  litigation.  Under  the  new 
routine  use.  the  Department  may 
disclose  a  record  as  appropriate  in  a 
court  or  adjudicative  proceeding  if  the 
disclosure  is  necessary  for  litigation  and 
is  consistent  with  the  purposes  for 
which  the  information  in  the  record  was 
collected.  New  routine  uses  are  also 
proposed  to  permit  computer  matching 
uncler  this  system  of  records,  and 
contracting  out  for  the  operation  of  the 
system,  if  needed  in  the  future.  The 
Department  will  only  engage  in 
computer  matching  as  permitted  under 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1990. 

This  revised  notice  of  a  system  of 
records  is  necessary  to  meet 
requirements  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a)  and  the  Department's 
Privacy  Act  regulations  at  34  CFR  part 
5b  which  apply  only  to  individuals. 
Although  QDFMIS  contains  information 
about  institutions  associated  with   . 
individuals,  the  purpose  for  which  the 
Department  collects  and  maintains 
information  imder  this  system  of 
records,  and  its  usage  of  this 
information,  pertains  only  to 
individuals  protected  under  the  Privacy 
Act  of  1974  (5  U.S.C.  552a)  and  the 
Department's  Privacy  Act  regulations 
(34  CFR  part  5b). 

Other  technical  amendments  that 
have  been  inade  to  this  system  of 
records  involve  minor  changes  which 
simply  update  information  in  the 
existing  notice. 

Direct  access  is  restricted  to 
authorized  agency  staff  in  the 
performance  of  their  official  duties.  Due 
to  the  restructuring  of  this  system 
notice,  it  is  being  published  in  its 
entirety. 

Dated:  May  20. 1993. 
Sally  H.  Christuia«n, 

Acting  Assistant  Secretary/Chief  Financial 
Officer,  Office  of  Management  and  Budget/ 
Qiief  Financial  Officer. 

The  Assistant  Secretary/Chief 
Financial  Officer  revises  this  notice  of  a 
system  of  records  to  read  as  follows: 

19-11-0027 

tVSTlMNAME: 

ED  Financial  Management 
Information  System. 


SECURITY  classification: 
None. 

SYSTEM  LOCATK)N(S): 

The  Central  Registry  System  (CRS)  is 
managed  by  the  Data  Integrity  and 
Standards  Branch,  Information 
Management  and  Compliance  Division, 
Information  Resources  Management 
Service,  U.S.  Department  of  Education, 
GSA  Regional  Office  Building  3, 
Seventh  k  D  Streets,  SW.,  room  5624, 
Washington,  DC  20202-4651. 

The  Primary  Accounting  System 
(PAS)  and  the  Education  Payment 
Management  System  (EDPMS)  are 
managed  by  the  Accounting  and 
Financial  Management  Service,  Office  of 
Management  and  Budget/Chief 
Financial  Officer,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
FOB-6.  room  3092.  Washington.  DC 
20202-4246. 

The  Grants  and  Contracts 
Management  System  (GCMS)  is 
managed  by  the  Systems  Branch, 
Management  Support  Division,  Grants 
and  Contracts  Service.  Office  of  Human 
Resources  and  Administration.  U.S. 
Department  of  Education,  GSA  Regional 
Office  Building  3.  Seventh  &  D  Streets 
SW..  room  3616.  Washington.  EX: 
20202-4653. 

CATEGORIES  OF  INOtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department, 
consultants,  contractors,  grantees, 
advisory  committee  members,  and  other 
individuals  receiving  funds  from  the 
Department  for  performing  services  for 
the  Department.  Although  EDFMIS 
contains  information  about  institutions 
associated  with  individuals,  the  purpose 
for  which  the  Department  collects  and 
maintains  information  under  this 
system  of  records,  and  its  usage  of  this 
information,  pertains  only  to 
individuals  protected  under  the  Privacy 
Act  of  1974  (5  U.S.C  552a). 

CATEOORCS  OF  RECORDS  IN  THE  SYSTEM: 

The  EDFMIS  contains  the  following 
records:  name,  address,  SSN,  eligibility 
codes,  detailed  and  summary  obligation 
data,  reports  of  expenditures,  and  grant 
management  data,  including  application 
and  close  out  information. 

AtmiORnY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C  301. 

PURPOSE: 

The  purpose  of  the  EDFMIS  is  to 
maintain  financial  and  management 
records  associated  with  the  normal 
operations  of  the  Department.  Records 
are  used  for  managing  grant  and 
contract  awards,  making  payments, 
accounting  for  goods  and  services 


IMI 


provided  and  received,  enforcing 
eligibility  requirements,  conditions  in 
awards  and  U.S.  law  relating  to 
transactions  covered  by  the  system,  and 
defending  the  Department  in  actions 
relating  to  those  transactions.  EDFMIS 
consists  of  four  subsystems,  as  follows: 

CRS  (The  Central  Registry  System): 
The  purpose  of  CRS  is  to  register 
entities  with  whom  the  Department 
conducts  business  through  grants  and 
contracts.  These  entities  are  required  to 
be  registered  on  CRS  before  any 
obligation  data  is  entered  into  PAS. 
GGMS,  or  EDPMS.  CRS  will  also 
provide  a  means  for  the  Department  to 
perform  computer  matching  for  the 
purpose  of  determining  eligibility  for 
federal  programs  and  enforcing 
debarment,  suspension,  and  oUier 
exclusionary  actions  consistent  with  the 
requirements  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988. 

PAS  (The  Primary  Accounting 
System):  The  purpose  of  the  PAS  is  to 
record  all  obligations  of  the  Department 
for  payment,  either  by  the  EDPMS  or  by 
a  contractor  of  the  Department.  An 
oblication  cannot  be  recorded  in  PAS 
until  the  entity  receiving  payment  under 
the  obligation  is  validated  in  the  CRS. 
Once  an  obligation  is  recorded  in  PAS, 
PAS  sends  the  obligation  information  to 
EDPMS  or  a  contractor  for  payment  (the 
contractor  does  not  maintain 
individually  identifiable  information). 
PAS  maintains  detailed  information 
about  obligations  paid  by  the  contractor 
and  maintains  general  balance 
information  for  obligations  paid  directly 
by  the  Department  through  EDPMS. 

EDPMS  (The  Payment  Management 
System):  The  purpose  of  the  EDPMS  is 
to  disburse  funds  to  grant  recipients  for 
certain  Department  programs  based  on 
obligations  received  from  PAS. 
Summary  payment  data  are  returned  to 
PAS  for  recording. 

On  a  monthly  or  quarterly  basis, 
recipients  report  each  grant's 
expenditures  to  EDPMS.  EDPMS  shares 
information  with  PAS  on  a  daily  basis 
providing  expenditure  information  for 
each  grant.  Payment  information  is 
provided  to  PAS  monthly.  Payment 
information  is  retrievable  in  EDPMS  by 
Taxpayer  Identification  Number,  The 
TIN  for  an  individual  is  tlie  social 
security  number.  The  name,  mailing 
address  and  other  characteristic  data 
related  to  federal  procurements,  grants 
or  institutional  loans  are  also 
maintained. 

GCMS  (The  Grants  and  Contracts 
Management  System):  The  purpose  of 
GCMS  is  to  administer  the  contracts  and 
grants  award  process  from  planning 
through  closeout.  GCMS  shares 
information  with  PAS  in  an  on-line. 
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real-time  basis.  The  GCMS  maintains  a 
record  of  grant  and  contract  awards  by 
the  Department,  including  management 
information  collected  during  the  award 
process. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTIM,  MCtUOmO  CATCOORIES  OF  USERS  AND 
THE  HJRPOSE  OF  SUCH  USES: 

The  Department  of  Education  (ED) 
may  disclose  information  contained  in 
this  system  of  records  without  the 
consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected  under  the  following  routine 
uses: 

(a)  Litigation  disclosure — (1) 
Disclosure  to  the  Department  of  Justice. 
If  ED  determines  that  disclosure  of 
certain  records  to  the  Department  of 
Justice  is  relevant  and  necessary  to 
litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
collected,  ED  may  disclose  those  records 
as  a  routine  use  to  the  Department  of 
Justice.  Such  a  disclosure  may  be  made 
in  the  event  that  one  of  the  parties  listed 
below  is  involved  in  the  litigation,  or 
has  an  interest  in  such  litigation: 
(i)  ED  or  any  component  of  the 
Department;  or 

(ii)  Any  employee  of  ED  in  his  or  her 
official  capacity;  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(iv)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employer;  or 

(v)  The  United  States  where  ED 
determines  that  the  litigation  is  likely  to 
affect  ED  or  any  of  its  components. 

(2)  Other  litigation  disclosures.  If  ED 
determines  that  disclosure  of  certain 
records  to  a  court,  adjudicative  body 
before  which  ED  is  authorized  to 
appear,  individual  or  entity  designated 
by  ED  or  otherwise  empowered  to 
resolve  disputes,  counsel  or  other 
representative,  or  potential  witness  is 
relevant  and  necessary  to  litigation  and 
is  compatible  with  the  purpose  for 
which  the  records  were  collected,  ED 
may  disclose  those  records  as  a  routine 
use  to  the  court,  adjudicative  body, 
individual  or  entity,  counsel  or  other 
representative,  or  witness.  Such  a 
disclosure  may  be  made  in  the  event 
that  one  of  the  parties  listed  below  is 
involved  in  the  litigation,  or  has  an 
interest  in  the  litigation: 

(i)  ED  or  any  component  of  the 
Department;  or 

fii)  Any  employee  of  ED  in  his  or  her 
official  capacity;  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  where  the 


Department  has  agreed  to  represent  the 
employee;  or 

(iv)  the  United  States  where  ED 
determines  that  Utigation  is  likely  to 
affect  ED  or  any  of  its  components. 

(b)  FOIA  advice  disclosure.  In  the 
event  ED  deems  it  desirable  or 
necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act  or  other  authority 
permitting  disclosure  of  records, 
disclosure  may  be  made  to  the 
Department  of  Justice  for  the  purpose  of 
obtaining  its  advice. 

(c)  Contract  disclosure.  ED  may 
disclose  information  from  this  system  of 
records  as  a  routine  use  to  a  private  firm 
or  contractor  with  which  ED 
contemplates  it  will  contract  or  with 
which  it  has  contracted  for  the  purpose 
of  performing  any  functions  or  analyses 
that  facilitate  or  are  relevant  to  an 
investigation,  audit,  inspection,  or  other 
inquiry.  Such  contractor  or  private  firm 
shall  be  required  to  maintain  Privacy 
Act  safeguards  with  respect  to  such 
information. 

(d)  Congressional  member  disclosure. 
ED  may  disclose  information  from  this 
system  of  records  as  a  routine  use  from 
the  record  of  an  individual  in  response 
to  a  written  inquiry  from  the  Member  of 
Congress  made  at  the  written  request  of 
that  individual;  however,  the  Member's 
right  to  the  information  is  no  greater 
than  the  right  of  the  individual  who 
reouested  it. 

(e)  Computer  matching  disclosure.  ED 
may  disclose  information  from  this 
system  of  records  to  a  Federal.  State, 
local,  or  foreign  agency,  or  other  public 
authority,  for  use  in  computer  matching 
programs  to  prevent  and  detect  fraud 
and  abuse  in  programs  and  activities 
administered  by  the  Department,  to 
support  civil  and  criminal  law 
enforcement  activities  of  any  agency 
regarding  those  programs  and  activities, 
and  to  assist  in  collecting  repayment  of 
debts  to  the  Department. 

OtSCLOSURE  TO  A  CONSUMER  REfHTRDNQ 
AQENCV: 

Disclosures  pursuant  to  5  U.S.C. 
S52(a)(b)(12):  ED  may  disclose  to  a 
consumer  reporting  agency  information 
regarding  a  claim  by  the  Diepartment 
which  is  determined  to  be  valid  and 
overdue  as  follows:  (1)  The  name, 
address,  taxpayer  identification  number 
and  other  information  necessary  to 
establish  the  identity  of  the  individual 
responsible  for  the  claim;  (2)  the 
amount,  status,  and  history  of  the  claim; 
and  (3)  the  program  under  which  the 
claim  arose.  ED  may  disclose  the 
information  specified  in  this  paragraph 
under  S  U.S.C  552a(e)(4)  and  the 
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procedures  contained  in  subsection  31 
U.S.C  3711(f)-  A  consumer  reporting 
agency  to  which  these  disclosures  msy 
be  made  is  defined  at  31  U.S.C 
3701(a)(3). 

KXXKS  AND  Mucnccs  ran  aroNMo, 

RCTNCMNa,  i>CCgM»IO,  METAMMQ,  AND 
DttTOSMO  OP  NCCOROa  M  TNC  SYSTEML 

STORAOC: 

Records  are  maintained  on  microfilm , 
microfiche,  disk  packs  and  magnetic 
tapes  and  stored  in  a  retrievable  file 
system. 

RcnvEVAaajTV: 

Records  are  indexed  by  name,  or  other 
individual  identifier,  and  TIN.  The 
records  are  retrieved  by  a  manual  or 
computer  search  by  indices. 

SAFEOUAROS: 

Direct  access  is  restricted  to 
authorized  Department  stafT performing 
official  duties.  Authorized  staff  are 
assigned  passwords  which  must  be  used 
for  access  to  computerized  data.  Also, 
an  additional  password  is  necessary  to 
gain  access  to  the  system.  The  system- 
access  password  is  changed  fi^uently. 
The  data  is  maintained  in  a  secursd- 
access  area. 

RETENTION  AND  OlSPCaAL: 

Files  are  regularly  updated.  Records 
are  maintained  for  ten  years.  Inactive 
records  are  purged  from  the  automated 
file  every  five  years. 

STSTEH  MAMAeEn(S)  tMD  A00AE8SES: 

Centrol  Registry  System:  Chief,  Data 
Integrity  and  Standards  Branch, 
Information  Management  and 
Compliance  Division,  Office  of 
Information  Resources  Management, 
Ofiice  of  Human  Resources  and 
Administration.  U.S.  Department  of 
Education,  GSA  Regional  Office 
Building  3,  Seventh  &  D  Street,  S.W.. 
Room  5624,  Washington,  DC  20202- 
4651. 

Primary  Accounting  and  Education 
Payment  Management  Systems: 
Director,  Division  of  Financial  Systems 
and  Reporti.Mg.  Accounting  and 
Financial  Management  Service,  Office  of 
Management  and  Budget/Chief 
Financial  Officer.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  S.W., 
room  1175,  Washington.  DC  20202- 
4102. 

Grants  and  Contracts  Management 
System:  Chief,  Systems  Branch. 
Management  Support  Division,  Grants 
and  Contracts  Sennce,  Office  of  Human 
Resources  and  Administration.  U.S. 
Depertment  of  Education,  GSA  Regional 
Office  Building  3,  Seventh  &  D  Streets, 
S.W..  Room  3616.  Washington,  DC 
20202-4600. 


NOnnCATION  raOCEDURC: 

If  an  individual  wishes  to  determine 
whether  a  record  pertaining  to  himself 
or  herself  is  the  system  of  records,  the 
individual  should  provide  his  or  her 
name  and  Social  Security  Number  to  the 
appropriate  system  manager.  Such 
requests  must  meet  the  requirements  in 
the  Department's  Privacy  Act 
regulations  at  34  CFR  5b.5. 

RECOW)  ACCESS  PROCCOURCa: 

If  an  individual  wishes  to  gain  access 
to  a  record  in  this  system,  he  or  she 
should  contact  the  appropriate  system 
manager  and  provide  information  as 
described  in  the  notification  procedure. 
Requests  by  an  individual  for  access  to 
a  record  must  meet  the  requirements  in 
the  Department's  Privacy  Act 
regulations  at  34  CFR  Sb.S. 

CONTESmNQ  RECORD  PROCEDURES: 

If  an  individual  wishes  to  change  the 
content  of  a  record  pertaining  to  himself 
or  herself  that  is  contained  In  the  system 
of  records,  he  or  she  should  contact  the 
appropriate  system  manager  with  the 
information  described  in  the 
notification  procedure,  identify  the 
specific  items  requested  to  be  changed, 
and  provide  a  justification  for  such 
change.  A  request  to  amend  a  record 
must  meet  the  requirements  in  the 
Department's  Privacy  Act  regulations  at 
34  CFR  5b.7. 

RECORD  SOURCE  CATEOORKS: 

Information  in  t>iis  system  will  be 
obtained  from  applicants  applying  for 
an  ED  contract,  grant,  or  loan  at  the  time 
of  application.  Information  will  also  be 
obtained  from  ED  program  offices, 
employees,  consultants,  and  others 
performing  personnel  services  for  ED. 

SYSTEM  EXEMPTED  FROM  CERTAiN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  93-12489  Filed  S-2&-93:  8:45  am] 

BIUJNO  COM40l»-t1-P 


DEPARTMENT  OF  ENERGY 

Final  Aaalatance  Award;  Intent  to 
Award  Cooperatlva  Agraamant  to  New 
Mexico  Bureau  oi  Minea  &  Mineral 
Resourcea 

AGENCY:  Department  of  Energy  (DOE). 
ACnOM:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
cooperative  agreement: 

SUIIMARY:  DOE  announces  that  pursuant 
to  10  CFR  600.6(a)(5),  it  is  making  a 
discretionary  financial  assistance  award 
based  on  the  criteria  set  forth  at  10  CFR 
60O.7(b)(2Mi)  (B),  (q  and  (D),  to  the  New 


Mexico  Bureau  of  Mines  &  Mineral 
Resources  (NMBMMR)  under 
Cooperative  Agreement  Number  DE- 
FC01-93EI23974.  The  purpose  of  the 
proposed  agreement  is  to  revise  the 
Energy  Information  Administration 
(EIA)  demonstrated  reserve  base  (DRB) 
of  coal  for  major  coalfields  in  the  State 
of  New  Mexico,  with  new  quantity/ 
quality  data.  This  agreement  is 
necessary  to  achieve  program  objectives, 
conserve  public  funds  and  is  essential  to 
the  public  interest.  This  effort  will  have 
a  total  estimated  cost  of  $50,000  to  be 
provided  by  the  DOE. 

The  NMBMMR  is  the  state  authority 
on  New  Mexico  coal  reserves.  This 
agreement  will  assist  New  Mexico  in  its 
efforts  to  continually  collect  analyses  on 
coal  quality  and  perform  geological 
mapping  to  determine  the  quantity  and 
quality  of  coal  reserves  in  the  state. 
SUPPtEMENTARY  MFORMADON:  The 
cooperative  agreement  will  provide 
funding  to  the  New  Mexico  Bureau  of 
Mines  k  Mineral  Resources  to  develop 
Phase  I  Coal  Reserves  Data  Base  (CRDB) 
coal  resource  data  for  updated  estimates 
of  the  demonstrated  reserve  base  (DRB) 
and  recoverable  reserves  of  coal  in  New 
Mexico,  allocated  to  specified  ranges  of 
sulfur  content  and  heat  content.  The 
DRB  constitutes  the  foundation  data  for 
coal  reserve  analyses,  and  recoverable 
reserve  data  derived  from  the  DRB 
comprise  the  pivotal  data  base  for 
analyzing  future  coal  supplies.  The  data 
development  may  include  analyses  of 
coal  geology,  resource  quantities,  coal 
quality  characteristics,  and  other  fectors 
that  affect  resource  accessibility  and 
minability.  Data  output  must  include 
original  and  remaining  identified 
resources,  DRB,  accessible  resources, 
and  recoverable  reserves,  allocated  by 
coal  rank,  type  of  mining,  and 
(excepting  identified  resources)  heat 
and  sulfur  content. 

EKDE  has  determined  that  the 
proposed  agreement  meets  the  criteria 
set  forth  at  10  CFR  600.7(b)(2)  (B).  (C) 
and  (D)  in  that  (1)  the  activities  are 
being  conducted  by  the  applicant  using 
its  own  resources  or  those  donated  or 
provided  by  third  parties;  however,  IX)E 
support  of  that  activity  would  enhance 
the  public  benefits  to  be  derived  and 
DOE  knows  of  no  other  entity  whidi  is 
conducting  or  is  planning  to  conduct 
such  an  activity,  (2)  the  NMBMMR  is  a 
unit  of  state  government  and  the  activity 
to  be  supported  is  related  to 
performance  of  a  governmental  function 
within  the  subject  jurisdiction,  thereby 
precluding  EXDE  provision  of  support  to 
another  entity,  and  (3)  the  NMBMMR 
has  exclusive  domestic  capability  to 
perform  the  activity  successfully,  based 
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upon  imique  equipment,  proprietary 
data  and  technical  expertise,  or  other 
such  unique  qualifications. 

The  NMBMMR  is  charged  with  the 
responsibility  of  mapping  and 
estimating  the  coal  resources  for  the 
State  of  New  Mexico,  and  possess  over 
1,300  agency-collected  analyses 
including  sulfur  contents  and  heat 
values.  This  data,  along  with  data  from 
other  sources,  will  enable  them  to  revise 
the  coal  reserves  by  quality  and  mining 
method  for  New  Mexico.  No  other 
private  or  government  entity  is  known 
to  have  the  data  and  mapping  capability 
required  to  estimate  the  coal  reserves  by 
quality  for  the  State  of  New  Mexico. 
TERM:  The  term  of  the  proposed 
cooperative  agreement  is  expected  to  be 
12  months  from  the  effective' date  of 
award. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 

Department  of  Energy,  Office  of 

Placement  and  Administration,  Attn: 

Shirley  A.  Jones,  PR-322.1. 1000 

Independence  Avenue  SW., 

Washington,  DC  20585. 

Scott  ShefiBeld. 

Acting  Director.  Division  "B",  Office  of 

Placement  and  Administration. 

(FR  Doc  93-12620  Filed  5-26-93;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Doclwt  No*.  ER93-645-000,  M  al.] 

Southern  California  Edison  Co.,  et  al.; 
Electric  Rate.  Small  Power  Production, 
and  Interiocking  Directorate  Filings 

May  21,1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  California  Edison  Co. 

[Docket  No.  ER93-645-000] 

Take  notice  that  on  May  14. 1993, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing,  as  an  initial 
rate  schedule,  the  following  agreement, 
executed  May  6. 1993  by  the  respective 
parties: 

Interconnection  Facilities  Agreement 
C.\greement)  Between  The 
Metropolitan  Water  District  of 
Southern  California  and  Southern 
California  Edison  Company. 
The  Agreement  contains  the  terms 
and  conditions  whereby  Edison  shall 
provide  and  maintain  the 
Interconnection  Facilities  required  for 
the  interconnection  of  District's 
Etiwanda  Power  Plant  with  the  Edison 
electric  system.  The  Etiwanda  Power 
Plant  is  a  28  MW  hydroelectric  power 
plant  in  the  City  of  Rancho  Cucamonga. 


Cahfomia  which  is  being  built  by  the 
District  with  a  scheduled  operating  date 
ofDecember  1.1993. 

Copies  of  this  filing  were  served  upon 
the  Pubhc  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  June  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Tucson  Electric  Power  Co. 

(Docket  No.  ER93-64  2-000] 

Take  notice  that  on  May  11, 1993 
Tucson  Electric  Power  Company 
(Tucson)  tendered  an  Amendment  No.  2 
dated  May  4. 1993.  (the  Amendment)  to 
the  Agreement  entitled  1992  Short  Term 
Power  Sale  Agreement  dated  March  15. 
1992  (the  Agreement)  between  Tucson 
and  Qtizens  Utilities  Company 
(Citizens).  Under  the  Agreement  Tucson 
has  been  selling  to  Citizens  firm 
capacity  and  energy  since  May  1992  and 
will  continue  to  do  so  through 
December  31. 1995. 

Amendment  No.  2  is  being  made  to 
provide  Citizens  with  an  additional  10 
mgawatts  of  capacity  for  the  summer 
months  at  the  current  rate  for  a 
reduction  in  energy  charges  for  energy 
taken  during  off-peak  hours. 

The  Parties  request  waiver  of  the 
Commission's  regulations  regarding 
filing  so  as  to  permit  the  Amendment  to 
become  effective  June  1. 1993. 

Copies  of  this  filing  have  been  served 
upon  ell  parties  affected  by  this 
proceeding. 

Comment  date;  June  4. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSI  Energy,  Inc. 

(Docket  No.  ER92-6S3-0011 

Take  notice  that  PSI  Energy.  Lie.  (PSI) 
on  May  11, 1993,  tendered  for  filing 
amended  Service  Schedules  to  the  FERC 
Filing  in  Docket  No.  ER92-653-000  to 
comply  with  a  FERC  Staff  request. 

Copies  of  the  filing  were  served  on 
Indianapolis  Power  and  Light  Company 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  June  4, 1993.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

4.  PacifiCorp 

Docket  No.  ER93-644-000 

Take  notice  that  PacifiCorp  on  May 
14, 1993.  tendered  for  filing  in 
accordance  with  18  CFR  35.13  of  the 
Commission's  Rules  and  Regulations,  a 
Letter  Agreement  dated  July  8, 1991 
between  PacifiCorp  and  Arizona  Public 
Service  Company  (Arizona). 

The  Letter  Agreement  amends  or 
supplements  certain  terms  of  the  Long- 


Term  Power  Transactions  Agreement 
the  and  Asset  Purchase  and  Power 
Exchange  Agreement  between 
PacifiCorp  and  Arizona,  PacifiCorp  Rate 
Schedules  FERC  No.  306  and  307 
respectively. 

Copies  of  this  filing  were  supplied  to 
Arizona,  the  Arizona  Corporate 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  June  4.  1993,  in 
adcordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Co. 

Docket  No.  ER93-649-000 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
May  17, 1993.  tendered  for  filing  an 
Interconnection  Agreement  between 
itself  and  Wisconsin  Public  Service 
Corporation  (Public  Service).  "The 
Interconnection  Agreement  supersedes 
ar.d  replaces  in  its  entirety  the  previous 
agreement  between  the  parties,  which 
the  parties  wish  to  cancel.  The  service 
schedules  appended  to  the  Agreement 
provide  for  the  sale  and  purchase  of 
Limited  Term  Power  and  Energy 
Emergency  Energy,  Economy  Energy, 
Short  Term  Power  and  Energy,  General 
Purpose  Energy,  and  Negotiated 
Capacity. 

The  Agreement  also  updates  the 
listing  of  interconnection  points 
between  the  Parties,  which  are 
contained  as  appendices  to  the 
Agreement. 

Wisconsin  Electric  and  Public  Service 
respectfully  requests  an  effective  date  of 
60  days  after  the  filine  date. 

Copies  of  the  filing  have  been  served 
on  the  Pubhc  Service  Commission  of 
Wisconsin,  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  June  4. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Gas  and  Electric  Co. 

Docket  No.  ER93-643-000 

Take  notice  that  on  May  13, 1993. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  diange  in 
rate  schedule  for  Rate  Schedule  I%RC 
No.  108.  a  contract  with  the  City  of 
Santa  Clara,  California  (City)  entitled 
"System  Bulk  Power  Sale  and  Purchase 
Agreement  Between  City  of  Santa  Clara 
and  Pacific  Gas  and  Electric  Company" 
(Agreement).  The  Agreement  and  its 
appendices  were  accepted  for  filing  by 
the  Commission  on  September  23. 1987 
in  Docket  No.  ER87-49a-000.  and 
contain  capacity  and  energy  rates  for 
firm,  baseload  power  sold  to  Qty  by 
PG&E. 

PG&E  proposes  to  change  the  energy 
rate,  pursuant  to  Appendix  A  of  the 
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Agreement,  from  27.3  mills  to  27.9  mills 
based  on  the  new  1993  Average  Thermal 
G}8t  Index  Since  the  increase  is  under 
$1,000,000  and  Qty  has  agreed  to  the 
proposed  rate,  PG&E  is  filing  in 
accordance  with  $  35.13(a)(2)  of  the 
Commission's  regulations  (18  CFR 
13(a)(2)).  In  addiUon,  PG&E  is 
requesting  a  waiver  of  the  Commission's 
notice  requirements  in  accordance  with 
$  35.11  of  the  Commission's  regulations 
(18  CFR  35.11)  so  that  the  energy  rate 
change  may  become  effective  on  April  1, 
1993  pursuant  to  the  Agreement. 

Copies  of  this  filing  were  served  upon 
City  and  the  Cahfomia  Public  Utilities 
Conmiission. 

Comment  date:  June  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Orange  and  Rockland  Utilities,  Inc 

Docket  No.  ER93-558-000 

Take  notice  that  on  May  17. 1993, 
Orange  and  Rockland  Utilities.  Inc. 
(Orange  and  Rockland)  tendered  for 
filing  an  amendment  to  Orange  and 
Rockland's  previous  filing  of  April  6, 
1993,  pursuant  to  the  Federal  Energy 
Regulatory  Commission's  order  issued 
January  15. 1988.  in  Docket  No.  ER88- 
112-000,  of  an  executed  Service 
Agreement  between  Orange  and 
Rockland  and  Mack  Bros.  Ltd. 

Comment  date;  June  4, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service  Coqi. 

[Docket  Na  ER93-646-000I 

Take  notice  that  Wisconsin  Pablic 
Service  Corporation  (WPSC)  on  May  14, 
1993  tendered  for  filing  Supplement  No. 
1  to  Exhibit  1  to  its  Service  Agreement 
No.  7  for  service  to  Wisconsin  Rapids, 
Wisconsin,  pursuant  to  WPSC's  Tariff 
Original  Volume  No.  2.  The  new 
Supplement  No.  1  makes  provision  for 
the  addition  of  a  new  delivery  point  for 
service  to  Wisconsin  Rapids.  WPSC 
states  that  the  filing  proposes  no  other 
changes  to  the  terms  and  conditions 
under  which  WPSC  provides  service  to 
Wisconsin  Rapids. 

WPSC  asks  that  the  60-day  notice 
requirement  be  waived  and  that 
Supplement  No.  1  be  allowed  to  become 
effective  on  July  1, 1993,  since  the  new 
distribution  circuit  may  be  energized  on 
or  shortly  after  that  date.  WPSC  states 
that  Wisconsin  Rapids  consents  to  and 
supports  this  requested  effective  date. 
WPSC  further  states  that  copies  of  the 
fihng  have  been  served  upon  Wisconsin 
Rapids  and  the  Wisconsin  Public 
Service  Commission. 

Comment  date;  June  4, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Philadelphia  Electric  Co. 

(Docket  No  ER93-648-000) 

Take  notice  that  on  May  17, 1993. 
Philadelphia  Electric  Company  (PE) 
tendered  for  filing  as  an  initial  Rate 
Schedule  an  Agreement  for  Installed 
Capacity  Credit  Transactions  between 
Pmnsylvania  Power  k  Light  Company 
(PL)  and  PE  dated  May  12, 1993.  This 
contrart  sets  forth  the  terms  under 
which  PE  will  sell  PJM  installed 
capacity  credits  to  PL.  In  order  to 
maximize  the  economic  advantages  to 
both  PE  and  PL,  PE  requests  that  the 
Commission  waive  its  customary  notice 
period  and  permit  this  Agreement  to 
become  effective  on  May  18, 1993. 

PE  states  that  a  copy  of  this  filing  has 
been  served  by  mail  upon  PL  and  Oie 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  4, 1993,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCoqi 

[Docket  No.  ERg3-516-000| 

Take  notice  that  PacifiCorp,  on  May 
17, 1993,  tendered  for  filing,  in 
accordance  with  18  CFR  35.13(a)(2)  of 
the  Commission's  Rules  and  Regulations 
an  amendment  to  its  March  30. 1993 
filing  of  PacifiCorp's  FERC  Electric 
Tariff,  First  Revised  Volume  No.  3 
(Tariff)  and  cost-of-service  information 
in  support  of  PacifiCorp's  proposed  rate 
change. 

Pacific  respectfully  requests  pursuant 
to  §  35.11  of  the  Commission's  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  that  this  filing  be 
accepted  for  filing  effective  on  June  1, 
1993.  This  date  being  sixty  (60)  days 
from  the  filing  date  of  PacifiCorp's 
March  30, 1993  letter. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon. 

Comment  date:  June  4, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Montaup  Electric  Co. 

[Docket  No.  ER93-647-000I 

Take  notice  that  on  May  14, 1993. 
Montaup  Electric  Company  tendered  for 
filing  a  report  of  refunds  and  revised 
rate  schedules  implementing  a  pass- 
through  of  a  reduction  in  property  taxes 
imposed  on  the  Seabrook  Nuclear 
Station  by  the  State  of  New  Hampshire. 
The  filing  is  made  pursuant  to  an 
adjustment  clause  for  Seabrook  Property 
Taxes  contained  in  Montaup's  rotes. 

Comment  date:  June  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Arizona  Public  Service  Co. 

Docket  No.  ER9a-«9»-O00| 

Take  notice  that  on  May  17. 19  )3, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  amendment  in  the 
above  referenced  docket.  The 
Amendment  updates  that  cost  data  used 
to  support  the  proposed  ceiling  adder. 

A  copy  of  this  filing  has  been  served 
on  Louis-Dreyfus  Electric  Power,  Inc.. 
and  the  Arizona  Corporation 
Commission. 

Comment  date:  Jime  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  end  of  this  notice. 

13.  Northeastern  Utilities  Service  Co. 

[Docket  Na  ER93-297-O00] 

Take  notice  that  on  May  17. 1993, 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P), 
submitted  a  Second  Amendment  to  the 
Capacity,  Transmission  and  Energy 
Service  Agreement  between  CL&P  and 
Green  Mountain  Power  Corporation 
(GMP)  and  a  Service  Agreement  for 
Non-Firm  Transmission  Service  under 
NUSCO's  Tariff  No.  2  and  a  Service 
Agreement  for  Firm  Transmission 
Service  under  NUSCO's  Tariff  No.  1 
covering  transmission  of  sales  by  CLAP 
to  GMP  and  Bozrah  Light  and  Power 
Company  (BL&P),  respectively,  pursuant 
to  the  Commission's  April  16, 1993. 
Order  in  this  Docket. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  GMP,  BL&P  and  The  Vermont 
Department  of  Public  Service. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  section  35  of  the 
Commission's  regulations. 

Comment  date:  June  4, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PSI  Energy,  Inc. 

[Docket  No.  ER93-351-000| 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  May  17, 1993,  tendered  for  filing 
amended  Service  Schedules  to  the  FERC 
Filing  in  Docket  No.  ER93-351-000  to 
comply  with  a  FERC  Staff  request. 

Copies  of  the  filing  were  served  on  the 
Illinois  Municipal  Electric  Agency,  the 
Illinois  Commerce  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date;  June  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  California  Edison  Co. 

[Docket  No.  EL93-36-000I 

Take  notice  that  on  April  27, 1993. 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  a  Petition  for 
Waiver  of  Requirement  for  Filing  Within 


Three  Yean  of  General  Rate  Change 
Required  for  Recovery  of  Costs 
Associated  with  Post-Employment 
Benefits  Other  Than  Pensions. 

Comment  date:  June  11, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Portland  General  Electric  Co. 

(Doclcet  No.  ER93-462-0001 

Take  notice  that  on  May  17. 1993, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  an  amendment 
to  its  original  filing  under  Docket  No. 
ER93-462-000.  The  nature  of  the 
amendment  is  a  request  for  a  thirty  (30) 
day  delay  of  Commission  action  and  a 
request  for  waiver  of  the  Commission's 
notice  requirements  to  allow  two  service 
agreements  under  FERC  Electric  Tariff. 
Original  Volume  No.  1  (PGE-1)  to  be 
effective  May  17. 1993. 

PGE  is  amending  the  filing  to 
complete  an  updated  cost  support 
analysis  and  to  allow  FERC  staff  time  to 
review  that  analysis. 

Copies  of  this  filing  have  been  served 
on  the  parties  included  in  the 
distribution  list  contained  in  the  filing 
letter. 

I  Comment  date:  June  4. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Pamgrapbs 

E.  Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  CMheU, 
Secretary. 

[FR  Doc  93-12525  Filed  5-26-93,  8:4S  am| 
MLUNQ  COOC  SnC-tt-M 
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[Doctel  No.  RP93-3-000] 

ArUa  Energy  Reaourcee.  a  DIvtalon  of 
ArWa,  Inc^  Infonnai  Settlement 
Conference 

May  21, 1993. 

Take  notice  that  an  infonnai 
settlement  conference  will  be  convened 
in  this  proceeding  on  May  27, 1993,  at 
9:30  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  NE..  Washington,  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Arnold  H.  Meltz  (202)  208-2161  or 
Russell  B.  Mamone  at  (202)  208-0744. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-12521  Filed  5-26-93;  8;45  ami 
nuMC  COM  «nr-«t-ii 


[Doclwt  Na  EL83-38-000] 

In  the  matter  of  the  City  of  Burlington,  VT; 
New  Hampshire  Electric  Cooperative,  Inc.; 
Washington  Electric  Cooperative,  Inc;  the 
Electric  Light  Department  of  the  Qty  of 
Breintree.  MA;  the  Danvers  Electric  Division 
of  the  Town  of  Danvers.  MA;  the  Hingham 
Municipal  Light  Plant;  the  Gas  Ir  Electric 
Dept.  of  the  City  of  Holyoke.  MA;  Littleton 
Electric  Lignt  Department;  Marblehead 
Municipal  Ught  Department;  Peab-Ddy 
Municipal  Light  Plant;  Shrewsbury's  Electric 
Light  Plant;  the  Taunton  Municipal  Lighting 
Plant;  and  the  Wakefield  Municipal  Light 
Dept  v.  Vermont  Nuclear  Power  Corp.  and 
Maine  Yankee  Atomic  Power  Co. 

City  of  Burlington,  et  al.  v.  Vermont 
Nuclear  Corp.  et  al.;  Notice  of  Filing 

May  21. 1993. 

Take  notice  that  on  May  7. 1993,  the 
aty  of  Buriington,  Vermont;  New 
Hampshire  Electric  Coo{)erative,  Inc.; 
Washington  Electric  Cooperative,  Inc.; 
the  Electric  Light  Department  of  the  Qty 
of  Braintree,  Massachusetts,  the  Danvers 
Electric  Division  of  the  Town  of 
Danvers.  Massachusetts;  the  Hingham 
Municipal  Light  Plant;  the  Gas  & 
Electric  Department  of  the  City  of 
Holyuke,  Massachusetts;  Littleton 
Electric  Light  Department;  Marblehead 
Municipal  Light  Department;  Peabody 
Municipal  Light  Plant;  Shrewsbury's 
Electric  Light  Plant;  the  Taunton 
Municipal  Lighting  Plant;  and  the 
Wakefield  Municipal  Light  Department 


tendered  for  filing  a  complaint  against 
Vermont  Yankee  Atomic  Power 
Company  and  Maine  Yankee  Atomic 
Power  Company  and  request  for 
consoUdation  of  this  complaint 
proceeding  with  the  proceeding 
initiated  by  the  Commission  in  Docket 
Nos.  EL93-21-000  and  EL93-22-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  21, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answere  to  the  complaint 
shall  be  due  on  or  before  June  21, 1993. 
Uia  D.  Cuheli. 
Secretary. 

(FR  Doc  93-12520  Filed  5-26-93;  8:45  am) 
MUJNo  cooc  snT-ei-M 


UDoetm  No*.  RS92-19-000.  RP92-104-000, 
•nd  RP92-131-000  (conaolidated  In  part)] 

K  N  Energy,  Irtc.;  Conference 

May  21. 1993. 

Take  notice  that  on  May  27. 1993. 
beginning  at  1:30  p.m.,  a  technical 
conference  will  be  convened  in  the 
above-referenced  restructuring  docket. 
The  conference  will  be  held  in  a  hearing 
room  at  810  First  Street,  NE., 
Washington,  DC 

This  conference  has  been  called  at  the 
request  of  K  N  Energy,  Inc.  (K  N)  to 
discuss  the  Commission  s  May  6, 1993 
order  in  this  docket.  63  FERC  1  61, 163. 
Although  K  N  noted  several  topic  areas 
that  it  believes  requires  clarification,  all 
parties  are  advised  that  the  purpose  of 
the  conference  is  not  to  debate  the 
merits  of  the  order  or  to  negotiate  the 
requirements  included  therein.  Those 
are  matters  that  are  more  appropriately 
raised  in  a  petition  for  rehearing  or 
clarification.  It  is  not  expected  Uiat  the 
conference  will  result  in  any  change  in 
the  procedural  schedule  established  by 
the  Commission  in  the  May  6th  order. 

All  parties  are  invited  to  attend. 
Attendance  at  the  conference,  however, 
will  not  confer  party  status.  For 
additional  information,  interested 
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persons  may  call  Arnold  H.  Meltz  at 

(202)  208-2161. 

LokD-CMfasU. 

Secretary. 

(FR  Doc  93-12524  Piled  5-2&-93: 8:45  am] 

MJJNQ  oooc  tm-w-m 

Podnl  Na  ER9»-«1»-000] 
Kaneas  Gaa  &  Elactric  Co.;  Rling 

May  21, 1993. 

Take  notice  that  on  April  30, 1993, 
Kansas  Gas  k  Electric  Company  (KG&E) 
tendered  for  filing  a  supplement  to  the 
Participation  Power  Agreement  between 
KG&E  and  the  Oklahoma  Municipal 
Power  Authority.  KG&E  states  the  filing 
is  to  amend  the  Agreement  to  provide 
for  its  early  termination  on  December 
31, 1994.  This  filing  is  proposed  to 
become  effective  June  1, 1993. 

A  copy  of  this  nling  was  served  upon 
the  Oklahoma  Municipal  Power 
Authority  and  the  Kansas  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CPU  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  2. 1993.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  mfike  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  O.  CubeU, 
Secretary. 

(FR  Doc  93-12522  Filed  5-2&-93:  8:45  am] 
MLUNQ  COOC  SriT-ai-M 

[Dodut  No.  CP93-350-000] 

Northern  Natural  Gaa  Co.  Raqueat 
Under  Blanket  Authorization 

May  21, 1993. 

Take  notice  that  on  May  19, 1993, 
Northern  Natural  Cas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP93-3  50-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  and  related 
facihties  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 


401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  install  the 
Wykoff  town  border  station  to 
accommodate  natural  gas  deliveries 
under  Northern's  currently  effective 
service  agreement(s)  with  Interstate 
Power  Company  (Interstate  Power). 
Northern  explains  tliat  Interstate  Power 
has  requested  additional  service  due  to 
its  expansion  into  markets  not 
previously  supplied  with  natural  gas. 
Northern  states  that  the  facilities  would 
be  located  in  Fillmore  County, 
Minnesota.  Northern  advises  that  the 
estimated  peak  day  and  annual  volumes 
are  expected  to  be  275  Mcf  per  day  and 
20,000  Mcf,  respectively.  It  is  stated  that 
Interstate  Power's  current  firm 
entitlement  is  sufficient  to  serve  this 
increased  load. 

Northern  would  also  construct 
approximately  Vt  mile  of  12-inch 
looping  on  the  existing  LaCrosse 
Branchline  (16-inch),  under 
§  157.208(a).  to  provide  the 
transportation  service  requested  by 
Interstate  Power.  Northern  estimates 
that  the  cost  of  installing  the  delivery 
point  and  the  looping  would  be 
$175,000. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  section  7  of  the 
Natural  Gas  Act. 
Lois  D.  Cashwell, 
Secretary. 
[FR  Doc.  93-12523  Filed  5-2fr-93:  8:45  ami 

BNJJNO  COOC  I717-01-4I 


Office  of  Arms  Control  and 
Nonproliferation  Policy 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 


under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/JA(EU)-67. 
for  the  transfer  from  Belgium  to  Japan  of 
35.7  grams  of  uranium  containing  1.8 
grams  of  the  isotope  uranium-235  (5.05 
percent  enrichment)  for  use  as  reference 
material  for  calibration  mass 
sj)ectrometers. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC,  on  May  21, 
1993. 
Edward  T.  Fei, 

Acting  Director.  Office  of  Nonproliferation 
Policy. 

IFR  Doc.  93-12621  Filed  5-26-93;  8:45  am] 

BtUING  COOC  M3IHM-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4659-2] 

Proposed  Settlement;  Roof  Removal 
Operations  Under  the  Ast>esto8 
NESHAP 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement; 

Request  for  public  comment. 

SUMMARY:  In  accordance  with  the  Clean 
Air  Act,  notice  is  hereby  given  of  a 
proposed  settlement  agreement 
conditionally  entered  into  by  the  United 
States  Environmental  Protection  Agency 
("EPA")  on  May  3, 1993,  in  litigation 
concerning  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Asbestos  ("Asbestos  NESHAP").  For 
a  period  of  thirty  days  following  the 
date  of  publication  of  this  notice,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement  from  persons 
who  were  not  named  as  parties  to  the 
litigation  in  question.  EPA  or  the 


IMI 


Department  of  Justice  is  authorized  to 
withdraw  its  consent  to  the  settlement 
agreement  if  appropriate  in  light  of  the 
public  comments. 

DATES:  Written  comments  on  the 
settlement  agreement  must  be  received 
by  June  28. 1993. 

ADDRESSES:  Written  comments  should 
be  sent,  preferably  In  triplicate,  to 
Michael  Horowitz,  Air  and  Radiation 
Division  (LE-132A).  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington, 
DC  20460,  (202)  260-«883.  Copies  of  the 
settlement  agreement  are  available  from 
Samantha  Hooks,  Air  and  Radiation 
Division  (LE-132A),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  (202)  260-7620.  A  copy  of 
the  settlement  agreement,  including  an 
attached  interpretive  rule,  has  been 
lodged  w\\h  the  Clerk  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit. 

FOR  nwTHER  informahon  contact: 
Mr.  Thomas  Ripp  (703)  308-8727  at 
U.S.  Environmental  Protection  Agency, 
Office  of  Air  Quahty  Planning  and 
Standards,  Stationary  Source 
Compliance  Division. 

SUPPLEMENTARY  MFORUATION:  In 
National  Roofing  Contractors 
Association,  et.  al,  v.  U.S. 
Environmental  Protection  Agency,  No. 
91-1035  (D.C.  Clr),  the  petitioners  seek 
review  of  the  EPA's  November  20, 1990 
Final  Rule  amending  the  national 
emission  standard  for  asbestos  under 
section  112  of  the  Qean  Air  Act,  55  FR 
48406  (Nov.  20, 1990),  codified  at  40 
CFR  part  61.  EPA  and  the  petitioners 
have  entered  into  a  conditional 
settlement  agreement  that  includes  an 
interpretive  rule  that  will  be  published 
in  the  Federal  Register  if  this  settlement 
agreement  is  made  final. 

Section  113(g)  of  the  Clean  Air  Act 
(42  U.S.C.  7413(g))  requires,  with 
exceptions  not  pertinent  here,  that  EPA 
publish  notice  of  settlement  agreements 
in  the  Federal  Register  and  provide  a 
reasonable  opportunity  for  public 
comment.  EPA  or  the  Department  of 
Justice  may  withhold  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate  or 
inconsistent  with  the  requirements  of 
the  Clean  Air  Act. 

Dated:May  12, 1993. 
GaraM  R  Yamada. 
Acting  General  Counsel. 
[FR  Doc.  93-12641  Filed  5-26-S3;  S:45  am] 
MuuNO  cooc  mo  W  M 
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(OPP-00358:  FRL-4fia6-81 

State  RFRA  laauea  Reaaarcti  and 
EvaluathNi  Group  (SFIREG)  Working 
Committee  on  Ground  Water 
Protection  and  Peeticide  Diapoeal; 
Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Ground  Water  Protection  and  Pesticide 
Disposal  will  hold  a  2-day  meeting, 
beginning  on  June  7, 1993,  and  ending 
on  June  8, 1993.  This  notice  announces 
the  location  and  times  for  the  meeting 
and  sets  forth  tentative  agenda  topics. 
DATES:  The  SFIREG  Working  Committee 
on  Ground  Water  Protection  and 
Pesticide  Disposal  will  meet  on 
Monday,  June  7, 1993,  from  8:30  a.m.  to 
5  p.m.  and  on  Tuesday,  June  8, 1993, 
b^inning  at  8:30  a.m.  and  adjourning  at 
approximately  noon. 
ADDRESSES:  The  meeting  will  be  held  at: 
DoubleTree  Hotel  National  Airport  - 
Crystal  City,  300  Army-Navy  Drive, 
Arlington,  Virginia,  (703)  892-4100. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shiriey  M.  Howard,  Office  of 
Pesticide  Programs  (H7506C). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1109,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-7371. 

SUPPLEMENTARY  ^FORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  includes  the  following: 

1.  Reports  from  the  SFIREG  Working 
Committee  Members  on  State  Ground 
Water  Protection  and  Pesticide  Disposal 
projects. 

2.  State  Management  Plans  -  Status  of 
Guidance  and  Discussion  of  Issues. 

3.  Ground  Water  Vulnerability 
Assessments  and  EPA's  Technical 
Assistance  Docimient. 

4.  Discussion  of  Amber. 

5.  Discussion  of  the  "Headquarter/ 
Regional  Review  Team"  for  State 
Management  Plans. 

6.  Costal  Zone  Programs'  Relation  to 
State  Management  Plans. 

7.  Update  on  Bulk  Pesticide 
Repackaging. 

8.  Discussion  of  EPA-ARA  Workshop 
on  Bioremedition  of  Pestiddes  in 
Gndnnati,  Ohio. 

9.  Discussion  of  RCRA/FIFRA 
Interface. 

10.  Update  on  Legislative  Initiatives 
from  Committee  Members. 

11.  Update  on  the  Status  of  Part  165, 
Section  19(0,  and  Questions  Answers. 


Dated:  May  21. 1993. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 
[FR  Doc  93-12763  Filed  5-26-93;  8:45  nn) 

MLUNOCOOCi 


[OPP-00336A:  FRL-4587-7) 

Propoaed  Reaidue  Cttemiatry 
Guidelines;  Notice  of  Availability  and 
Request  for  Comment;  Reopening  of 
pul>iic  comment  period. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability  and 
Request  for  Comment;  Reopening  of 
public  comment  period. 


SUMMARY:  In  the  Federal  Register  of 
January  21, 1993,  (58  FR  5390)  EPA 
published  a  notice  of  the  availability  of. 
and  requested  comments  on  two 
proposed  guidehnes:  (1)  Guidelines  for 
the  Collection  of  Residue  Data  for 
Acutely  Toxic  Pesticides,  and  (2) 
Guidelines  for  the  Use  of  Anticipated 
Residues  in  Dietary  Exposure 
Assessment.  The  period  for  accepting 
comments  extended  to  March  22. 1993. 

To  assure  that  the  public  and  other 
interested  parties  have  sufficient  time  to 
review  and  comment  on  the  proposed 
guidelines,  the  comment  pericd  has 
been  reopened. 

DATES:  Comments  must  be  received  by 
July  26,  1993. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Pestidde  Docket, 
Office  of  Pesticide  Programs,  Public 
Response  and  Program  Resources 
Branch.  Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202.  Telephone  (703)  305-5805. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
Guidelines  for  the  Collection  of  Residue 
Data  for  Acutely  Toxic  Pestiddes 
contact  by  mail:  Joel  Garbus,  Health 
Effects  Division  [H7509C],  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St., 
Washington,  DC  20460.  In  person  or  by 
telephone:  Rm  805B,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  (703)  305-5405. 
For  Guidelines  for  the  Use  of 
Antidpated  Residues  in  Dietary 
Exposure  Assessment,  contact  by  mail: 
Michael  S.  Metzger,  Health  Effiacts 
Division  (H7509C1,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  Washington,  DC 
20460.  In  person  or  by  telephone:  Rm 
816G,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703) 
305-5883. 
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Dated:  May  20, 1993. 
Daniai  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 

(FR  Doc  93-12648  Filed  5-26-93: 8:45  am] 
■LLWQ  COOC  mc  IHl  T 


(OPf>T8-«e965;  FRL-4589-2] 

Certain  Chemicals;  Premanufacture 
Noticea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMIURY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11,  l584,  (49  FR  46066)  (40 
CFR  723.250),  EPA  pubHshed  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  4  such  PMN(s)  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  93-95,  93-97.  93-98.  93-99.  April 
26, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St..  SW.. 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  MFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NdC)  also  known  as  TSCA  Public 
Docket  Office.  ETG-102  at  the  above 
address  between  8  a.m.  and  noon  and  1 
p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 


vn-n 

Importer.  Mitsubishi  International 
Corporation. 

chemical.  (S)  Isoprene  N-butyl 
lithium  hydrogene. 

Use/Import.  (S)  Polyolefin  modifier 
and  rubber  additive.  Import  range: 
2,000-5.000  kg/yr. 


Manufacturer.  C.J.  Osbom,  Divison. 
Chemical.  (G)  Polyester. 
Use/Production.  (S)  Pigmented 
coatings.  Prod,  range:  Confidential. 


Manufacturer.  Confidential. 
Chemical.  (G)  Qosslinked  polyol. 
Use/Production.  (G)  Dehydration 
agent.  Prod,  range:  Confidential. 


Manufacturer.  AKZO  Resin. 

Chemical.  (G)  Polyiirethane  polyol. 

Use/Production.  (S)  Resin  used  to 
manufacture  industrial  coatings.  Prod, 
range:  Confidential. 

Dated:  May  21, 1993. 
Frank  V.  Caesar, 

Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  93-12649  Filed  5-26-93;  8:45  am] 
B«JJNQ  COOC  ISM-SO-F 

[OPFTS-59967:  FRL-4589-S] 

Certain  Ct>emlcals;  Premanufacture 
Noticea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  9  such  PMN(s)  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  93-130.  93-131.  93-132.  May  16. 
1993. 

y9J-133.Mayl7, 1993. 

Y  93-134.  93-135.  May  19, 1993. 
y93-J36,  May20, 1993. 

Y 93-137.  93-138.}Aay2A.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 


Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPI^MENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  ih  the  TSCA 
Public  Docket  Office.  ETG-099  at  the' 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y9>-1» 

Importer  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Silicone  wax. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
5.000  mg/kg  (rat).  Eye  irritation:  None 
(rabbit).  Skin  irritation:  Slight  (rabbit). 

Y9S-1J1 

Importer.  King  Industries,  Inc. 

Chemical.  (G)  Metacrylate  polymer; 
polymethacrylate. 

Use/Import.  (G)  Coating  additive, 
open,  nondispersive  use.  Import  range: 
Confidential. 

Toxicity  Data.  Eye  irritation:  None 
(rabbit).  Skin  irritation:  Slight  (rabbit). 

YM-132 

Manufacturer.  Elf  Atochem  North 
America. 

Chemical.  (S)  Hexahydro-2H-azepin- 
2-one(a/k/a  lactam  6)  poly  (oxy)  -1,4- 
butanedily),  alpha-hydro-omega- 
hydroxy  (a/k/a  PTMG)  1,6-hexanedioic 
acid. 

Use/Production.  (S)  Alloys  for 
conveyor  belts  annd  film.  Prod,  range: 
30,000-300,000  kg/yr. 

Toxicity  Data.  Acute  oral:  LD50  4.000 
mg/kg  (rat). 

YSJ-133 

Manufacturer.  Lilly  Industries,  Inc. 

Chemical.  (G)  Polymer  of  adiphatic 
acids,  aromatic  acids,  and  aliphatic 
diols. 

Use/Production.  (G)  Industrial  liquid 
paints.  Prod,  range:  3800,000-1,400-000 
kg/yr. 

VM-134 

Manufacturer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Polyether  modified 
poiysiloxane. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 
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r*>-i3s 

Manufacturer.  Lyondell  Polymer 
Corporation. 

Chemical.  (G)  PolyoleHnic  copolymer. 

Use/Production.  (G)  Modified 
polyolefinic  fibers.  Prod.range: 
Confidential 

TU-1M 

Importer.  Goldschmldt  Chemical 
Corporation. 

Chemical.  (G)  Polyethermodified 
polysiloxane. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Organomodified 
polysiloxane. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

Toxicity  Data.  Skin  sensitization: 
negative  (guinea  pig). 

YM-IM 

Manufacturer.  American  Polymers 
Corporation. 

Chemical.  (G)  Aliphatic  polyurethane 
ooating. 

Use/Production.  Waterproofing 
coating  application.  Prod,  range: 
Confidential. 
I  Dated:  May  21, 1993. 
FnuikV.  CaeMT, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-12650  Filed  5-26-93;  8:45  ami 
MujNacooc  *sao-so-F 

[0PPT&-69966;  FRL-4589-4] 

Certain  Chemicals;  Premanufacture 
Notices 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11,  1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 


polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  29  such  PMN(8) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  93-100.  April  26, 1993. 

y  95-101,  May  4, 1993. 

Y 93-102.  93-103.  93-104,  93-105. 
93-106.  93-107.  93-108.  93-109.  93- 
110.  93-111.  93-112.  93-113.  93-114. 
93-115.  93-116.  93-117.  93-118,  93- 
119.  93-120.  93-121.  93-122.  93-123. 
93-124.  93-125,  93-126,  93-127.  April 
26.  1993. 

y9J-12fl,May5, 1993. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Susan  B.  Hazen.  Ehrector. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St.,  SW., 
Washington,  DC.  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfideiltial 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  ETG-102  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

V  •3-100 

Manufacturer.  The  P.D.  George 
Company. 

Chemical.  (G)  Aldehyde  modified 
resin. 

Use/Production.  (S)  Insulating  varnish 
for  the  coating  of  electrical  equipment. 
Prod,  range:  64.000  kg/yr. 

V9»-101 

Manufacturer.  Confidential. 

Chemical.  (S)  Soya  oil;  1,3-trimethylol 
propane;  pentaerythritol;  methyl 
methacrylate;  isophthalic  acid;  tall  oil 
fatty  acids;  trimellitic  anhydride. 

Use/Production.  (S)  A  polymer  for 
industrial  and  architectural  coatings. 
Prod,  range:  100.000-250,000  kg/yr. 

YM-102 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y 93-103 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y  93-104 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 


Use/Production.  (G)  Paint.  Prtxl. 
range:  Confidential. 

Vt3-10f 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y03-ioa 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y 03-107 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y0>-10i 

Manufacturer.  Confidential. 

Chemical.  (C)  Acrylic  copolymer. 

Use/Production.  (G)  Paint,  ftwl. 
range:  Confidential. 

Y  03-100 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y 03-110 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  (opolymer. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y0»-111 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y 03-112 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y 03-113 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y 03-114 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y  03-115 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Y 03-110 
Manufacturer.  Confidential. 
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Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint  Prod, 
range:  Confidential. 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

VtKIIC 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (6)  Paint  Prod, 
range:  Confidential. 

VI9-11* 

Manufacturer.  Confidential. 
Chemical.  (C)  Acrylic  copolymer. 
Use/Production.  (GJ  Paint  Prod, 
range:  Confidential. 

va>-iM 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint  Prod, 
range:  Confidential. 

Y«>-121 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

YM-ia 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

vn-ia 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

VM-IM 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

Manufacturer  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Paint  Prod, 
range:  Confidential. 

v»-iir 

Manufacturer  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

VM-IM 

Manufacturer.  ConfidentiaL 


Chemical.  (G)  Carboxylic  saturated 
polyester. 

use/Production.  (G)  Powder  coating 
resin.  Prod,  range:  Confidential. 

Dated:  May  21, 1M3. 
FnuikV. 


Acting  Director.  Information  Management 
Division,  Office  t^  Pollution  Prevention  and 
Toxics. 

(FR  Doc  93-12646  Filed  5-26-93;  8:45  am] 


[OPPTS-«9323;  FRL>458a-S] 

Certain  Chemicals;  Approval  of  a  Teat 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  fit>m  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  ConUvl  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under 
section  5(h)(6)  of  TSCA,  announces 
receipt  of  one  application  for 
exemption,  provides  a  summary,  and 
requests  comments  on  the 
appropriateness  of  granting  this 
exemption. 
DATES: 

Written  comments  by: 

T  93-19,  May  28,  1993. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  lOPPTS-59323)  and  the  specific 
TME  number  should  be  sent  to:  TSCA 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  rm.  201ET 
Washington.  DC  20460  (202)  260-1532. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545,  401  M  St.,  SW, 
Washington,  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  fi'om  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufact\irer  of  the  TME  received 


by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center. 
(NQC)  also  knovra  as  the  TSCA  Public 
Docket  Office  ETG-102  at  tiie  above 
address  between  8  a.m.  and  noon  and  1 
p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

T 93-19 

Close  of  Review  Period.  June  11. 1993. 

Manufacturer.  Westvaco  Corporation. 

Chemical.  (G)  Polymeric  styrene/ 
acrylic  amidoamine. 

Use/Production.  (G)  A  entraining, 
bond  strenght  enchancing,  and  grinding 
aid  for  masonery/mortar  cement.  Prod, 
range:  Confidential. 

Dated:  May  21. 1993. 
Frank  V.  CacMf, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-12647  Filed  5-26-93;  8:45  am] 

MLUNO  COOe  «M-C»-F 


FEDERAL  RESERVE  SYSTEM 

AmSouth  Bancorporation,  et  al.; 
FormaUona  of;  Acquiaitiona  by;  and 
Mergera  of  Bank  Holding  Compartiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.G  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  v<mting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identif)'ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  21, 
1993. 

A.  Federal  Reserve  Bank  of  AUanta 
(Zane  R.  Kelley,  Vice  President)  104 


IMI 
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Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  AmSouth  Bancorporation, 
Birmingham,  Alabama;  to  merge  with 
Charter  Banking  Corp.,  St.  Petersburg, 
Florida,  and  thereby  indirectly  acquire 
First  Gulf  Bank,  Gulfjport,  Florida. 

1.  Mitchellette  Enterprises.  Inc.,  Palm 
Beach,  Florida,  and  Palm  Beadi 
Investment  Enterprises.  Inc.,  Palm 
Beach,  Florida;  to  become  bank  holding 
companies  by  acquiring  at  least  25 
percent  of  the  voting  shares  of 
Governors  Bank  Corporation,  West  Palm 
Beach,  Florida,  and  thereby  indirectly 
acquire  Governors  Bank.  West  Palm 
Beach,  Florida. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Mark  Twain  Bancshares,  Inc.,  St. 
Louis,  Missouri;  to  acquire  at  least  66.7 
percent  of  the  voting  shares  of  Parkway 
Financial,  Inc.,  Overland  Park,  Kansas, 
and  thereby  indirectly  acquire  Parkway 
Bank,  Overland  Park,  Kansas. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Americana  Bancorporation  of 
Minnesota,  Inc.,  Edina,  Minnesota,  and 
Americana  Bank,  Edina,  Minnesota;  to 
acquire  100  percent  of  the  voting  shares 
of  State  Bank  of  Conger,  Conger. 
Minnesota.  In  connection  with  this 
application,  Americana  Bank,  Edina, 
Minnesota,  has  applied  to  become  a 
bank  holding  company. 

1.  Keewatin  Bancorporation.'Inc, 
Keewatin,  Minnesota,  and  First  National 
bank,  Keewatin,  Minnesota;  to  acquire 
100  percent  of  the  voting  shares  of  State 
Bank  of  Conger,  Conger,  Minnesota.  In 
connection  writh  this  application.  First 
National  Bank,  Keewatin,  Minnesota, 
has  apphed  to  become  a  bank  holding 
company. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  National  of  Nebraska.  Inc., 
Omaha,  Nebraska:  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  Bank,  Norfolk,  Norfolk. 
Nebraska,  a  de  novo  bank. 

2.  FirstBank  Holding  Company  of 
Colorado  Employee  Stock  Ownership 
Plan,  Lakewood,  Colorado,  and 
FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  FirstBank  Holding  Company  of 
Cahfomia,  Lakewood,  Colorado,  and 
thereby  indirectly  acquire  FirstBank  of 
Palm  Desert,  California. 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  21, 1993. 
Jenniinr  J.  Johiiaoii. 
Associate  Secretary  of  the  Board. 
[PR  Doc  93-12543  PUed  5-26-93;  8:45  am) 
MUJNQ  cooc  tti»«i-P 


FBOP  Corporation,  Oak  Park,  Hlinoia; 
Application  to  Engage  De  Novo  in  tha 
Purchaaa  of  Aaaeta  from  the  Federal 
Depoait  kiaurance  Corporation  and 
Reaolution  Truat  Corporation,  and 
from  Hnancial  Institutiona 

FBOP  Corporation,  Oak  Park.  Illinois 
("Applicant"),  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23  of  the  Board's 
Regulation  Y  (12  CFR  225.23).  to  engage 
de  novo  through  its  wholly  owned 
subsidiary  Fairfield  Financial 
Corporation.  Oak  Park.  Illinois,  in  the 
purchase  of  assets  from  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
and  Resolution  Trust  Corporation  (RTC), 
and  from  financial  institutions.  These 
assets  will  consist  exclusively  of  loans 
and  other  extensions  of  credit  originated 
or  held  by  financial  institutions  and 
their  affiliates,  and  will  include 
performing  and  non-performing  loans. 
This  activity  will  be  conducted  on  a 
nationwide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may  with  Board  approval,  engage  in  any 
activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  In  this 
regard,  the  Board  has  previously 
determined  by  regulation  that  bank 
holding  companies  may  engage  in 
making,  acquiring,  and  servicing  loans. 
See  12  CFR  225.25(b)(1).  However,  the 
proposal  also  includes  activities  that 
have  not  been  previously  approved  by 
the  Board  either  by  order  or  regulation. 

Applicant  contends  that  the  proposed 
activity  is  similar  to  activities  currently 
being  conducted  by  banks  and  bank 
holding  companies,  and  therefore 
closely  related  to  banking.  In  addition. 
Applicant  maintains  that  the  proposal  is 
a  proper  incident  to  banking  because  the 
activity  can  reasonably  be  expected  to 
produce  public  benefits  in  the  form  of 
facilitating  the  disposal  of  assets  of 
financial  institutions  in  receivership  as 
well  as  aiding  financial  institutions  in 
the  disposal  of  troubled  assets. 
Applicant  also  has  proposed  a  number 
of  commitments  to  ensure  that  the 
public  benefits  are  not  otherwise 


outweighed  by  possible  adverse  effects 
such  as  unsound  practices. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551,  not  later  than  June  21, 1993. 
Any  request  for  a  hearing  must,  as 
reouired  by  S  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  that  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  21. 1993. 

Jennifer  J.  Johiuon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-12544  Filed  5-26-93;  8:45  am) 

BHOJNa  COOE  niMI-F 


National  Commerce  Bancorporation; 
Acquiaition  cf  Company  Engaged  in 
Permiaait>le  Nonbanklng  Activttiea 

TTie  organization  listed  in  this  notice 
has  applied  under  §  225, 23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
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hearing  on  this  quesUan  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  ore  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofRces  of  the  Board  of 
Governors  not  later  than  June  21, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  National  Commerce 
Bancorporation,  Memphis,  Tennessee; 
to  acquire  First  Federal  Savings  Bank. 
Belzoni.  Mississippi,  and  thereby 
engage  in  operating  a  savings 
association  pursuant  to  §  22S.25(b)(g): 
and  sell  credit  insurance  as  principal, 
agent  or  broker  (including  home 
mortgage  redemption  insurance)  that  is 

(a)  directly  related  to  an  extension  of 
credit  by  First  Federal  Savings  Bank  and 

(b)  is  limited  to  ensuring  the  repayment 
of  the  outstanding  balance  due  on  the 
extension  of  credit  in  the  event  of  the 
death,  disability,  or  involuntary 
unemployment  of  the  debtor  pursuant  to 
§  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  21,1993. 
lonniiar  ).  |ohnaon, 
Associate  Secretary  of  the  Board. 
|FR  Doc  93-12545  Filed  5-26-93;  8:45  am] 
■KUNO  oooc  sti^ei-r 


NationsBank  CorporatkHi;  Formations 
of,  Acquisitions  by;  and  Mergers  of 
Bank  Holdk>s  Companiea;  and 
Acquialtlona  of  NonbanUng 
Companies;  Correction 

This  notice  corrects  a  previous  notice 
(FR  Doc.  93-11601)  published  at  page 
28878  of  the  issue  for  Monday,  May  17. 
1993. 

Under  the  Federal  Reserve  Bank  of 
Richmond  heading,  the  entry  for 
NationsBank  Corporation  is  revised  to 
read  as  follows: 

A.  Federal  Reserve  Bank  of 
Rjchmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  NationsBank  Corporation, 
Charlotte,  North  Carolina;  to  acquire 
and  merge  with  MNC  Financial.  Inc., 
Baltimore,  Maryland  and  thereby 
indirectly  acquire  Maryland  National 
Bank,  Baltimore.  Maryland  and 
American  Security  Corporation, 
Washington,  DC.  and  its  subsidiary  bank 


American  Security  Bank,  National 
Association,  Washington,  DC. 

NationsBank  also  has  applied  to 
acquire  American  Security  Insurance 
Corporation,  Ellicott  Qty,  Maryland, 
and  thereby  engage  in  insurance  agency 
activities  pursuant  to  §  22S.25(b)(8)(iv) 
of  the  Board's  Regulation  Y;  ASB 
Capital  Management,  Inc.,  Washington, 
D.C.,  and  thereby  engage  in  furnishing 
investment  advisory  services  pursuant 
to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y;  Fayette  Insurance 
Corporation,  Baltimore,  Maryland,  and 
thereby  engage  in  the  sale  as  agent  of 
credit-related  insurance  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y;  IFCO,  Inc.,  Fayetteville,  North 
Carolina,  and  thereby  engage  in  the 
making  and  servicing  of  loans  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y;  Maryland  National 
Mortgage  Corporation,  Baltimore, 
Maryland,  and  thereby  engage  in  the 
making  and  servicing  of  loans  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y;  Maryland  National 
Pennsylvania  Corporation,  Baltimore, 
Maryland,  and  thereby  engage  in  the 
making  and  servicing  of  loans  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y;  Mid-Atlantic  Life 
Insurance  Company,  Phoenix,  Arizona, 
and  thereby  engage  in  the  sale  as 
principal,  agent  or  broker  of  credit- 
related  insiuaoce  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y;  MN  Credit  Corporation,  Baltimore, 
Maryland,  and  thereby  engage  in  the 
making  and  servicing  of  loans  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y;  MNC  American 
Corporation.  Towson.  Maryland,  and 
thereby  engage  in  industrial  banking 
activities  pursuant  to  §  225.25(b)(2)  of 
the  Board's  Regulation  Y;  MNC  Credit 
Corp.,  Towson,  Maryland,  and  thereby 
engage  in  the  making  and  servicing  of 
loans  pursuant  to  §  225.25(b)(1)  of 
Regulation  Y,  and  the  leasing  of 
personal  or  real  property  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y; 
Prime  Rate  Premium  Finance 
Corporation,  Florence.  South  Carolina, 
and  thereby  engage  in  the  making  and 
servicing  of  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y; 
and  Virginia  Federal  Savings  Bank, 
Richmond,  Virginia,  and  thereby  engage 
in  the  operation  of  a  savings  association 
pursuant  to  §  22S.2S(b)(9)  of  the  Board's 
Regulation  Y. 

NationsBank  also  seeks  the  Board's 
specific  consent  under  section  4(c)(13) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(cMl3))  and  the  Board's 
Regulation  K  to  acquire  Equitable 
Bancorporation  Overseas  Finance  N.V., 
Curacao,  Netherlands  Antilles;  to 


acquire  MNC  International  Bank, 
Baltimore,  Maryland,  an  Edge  Act 
Corporation  engaged  in  banking 
pursuant  to  section  25  and  25(A)  of  the 
Federal  Reserve  Act  (12  U.S.Q  601  and 
611-31)  and  §211.4  of  the  Board's 
Regulation  K;  and  to  acquire  MN  World 
Trade  Corporation,  Baltimore, 
Maryland,  an  inactive  export  trading 
company,  pureuant  to  section  4(c)(14)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(14)). 

NationsBank  also  has  applied  to 
acquire  Agency  Technologies,  Inc., 
Florence,  South  Carolina,  pursuant  to 
section  4(a)(2)  of  the  Bank  Holding 
Company  (12  U.S.C.  1843(a)(2)):  and 
American  Security  Capital  Corporation, 
Baltimore,  Maryland,  pursuant  to 
section  4(c)(5)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(5)). 

Comments  on  this  application  must 
be  received  by  June  10, 1993. 

Board  of  Governors  of  the  Federal 
Reserve  System,  May  21,  1993. 
Jennifer  J.  Johneoa, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-12546  Filed  5-26-93;  8:45  am] 

MLUNG  CODE  tSIMI-F 


Norman  Dean  Oswald,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banka  or  Bank  Holding 
Companiea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (IZU.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  16. 1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Norman  Dean  Oswald, 
Duncanville,  Texas;  to  acquire  an 
additional  35  percent  of  the  voting 
shares  of  Metroplex  Bancshares,  Inc., 
Dallas,  Texas,  for  a  total  of  52  percent, 
and  thereby  indirectly  acquire  Bent  Tree 
National  Bank,  Dallas,  Texas. 


B.  Federal  R— riu  Bank  of  S«n 
FranciKo  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Frandsco.  California 
94105: 

1.  Dr.  Albert  f.  Brauer,  Florence, 
Oregon;  to  acquire  up  to  10.10  percent 
of  the  voting  shares  of  Oregon  Pacific 
Banking  Company,  Florence,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  21, 1993. 
Jennilhr  J.  JohoMm, 
Associate  Secretary  of  the  Board. 
[PR  Doa  93-12547  Filed  5-27-a3i  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnictration 

Advisory  Conunitta*  Mseting; 
Cancsliation 

AGENCY:  Food  and  Drug  Administration, 

tfilS. 

action:  Notice. 


SMMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  cancelling  the 
subcommittee  meeting  of  the  Generic 
Drugs  Advisory  Committee  scheduled 
for  June  2, 1993,  to  allow  additional 
time  for  preparation  and  review  of 
studies  concerning  albuterol  dose/ 
response  relation^ ps  delivered  by 
metered  dose  inhalers.  The  meeting  was 
announced  by  a  notice  in  the  Federal 
Register  of  May  19, 1993  (58  FR  29231). 
It  is  antidpeted  that  the  meeting  will  be 
rescheduled  in  several  months  and  will 
be  announced  in  the  Federal  Register  at 
a  later  date. 

F0*«  FURTHER  MFORMATION  CONTACT: 
Ermona  McGoodwin.  Center  for  Drug 
Evaluation  and  Research  (}ffl>-g).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  RockviUe.  MD  20857,  301-443- 
5455. 

Dated:  May  21. 1993. 
fane  E.  Henaey. 

Deputy  Commissioner  for  Opertitions. 
[FR  Doc  93-12664  Filed  S-24-03: 4:50  pm) 
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Indtan  HMrith  SmvIcs 

Nursing  R«cruitm«nt  Program  for 
Indtans 

ACKNCY:  Indian  Health  Service,  HHS. 
ACnON:  Notice  of  competitive  grant 
applications  for  the  nursing  recruitment 
program  for  Indians. 


SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  that  competitive  grant 


applications  are  now  being  accepted  for 
the  Nursing  Education  Pn^iram  for 
Indians  authorized  by  section  1 12  of  the 
Indian  Heehh  Care  Improvement  Act. 
Public  Law  94-437.  as  amended.  There 
will  be  only  one  funding  cycle  during 
fiscal  year  (FY)  1993.  This  program  is 
described  at  93.970  in  the  Catalog  of 
Federal  Domestic  Assistance.  Costs  will 
be  determined  in  accordance  with 
applicable  OKiB  Circulars  and  subpart  Q 
of  45  CFR  part  74  or  45  CFR  92.22  (as 
applicable).  Executive  Order  12372 
requiring  intergovernmental  review 
does  not  apply  to  this  program.  This 
program  is  not  sub)ed  to  toe  Public 
Health  System  Reporting  Requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of 
Educational  and  Community-based 
prop'ams.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report  Stock  No.  017-001-00473-1) 
through  the  Supverintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325 
(Telephone  202-783-3238). 
DATES:  An  original  and  two  copies  of  the 
completed  grant  application  must  be 
submitted,  with  all  required  documents, 
to  the  Grants  Management  Branch, 
Division  of  Acquisition  and  Grants 
Operations,  Twinbrook  Metro  Plaza, 
Suite  300. 12300  Twinbrook  Pkwy, 
RockviUe,  MD  20852.  by  co.b.  May  21. 
1993.  Cob.  means 5  p.m.  Eastern 
Daylight  Time. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  m  before  the  deadline 
with  hand  carried  applications  received 
by  co.b.  5  p.m.;  or  (2)  postmarked  on  or 
before  the  deadline  date  and  received  in 
time  to  be  reviewed  along  with  all  other 
timely  applications.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service  will  be  accepted  in 
lieu  of  a  postmark.  F^vate  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing. 

AppUcations  received  after  the 
announced  dosing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding, 
AOOmONAL  DATES:  A.  Application 
Deadline:  July  2, 1993,  B.  Application 
Review:  August  5, 1993.  C  Applicants 
Notified  of  Results  (ap(voved,  approved 
unfunded,  or  disapproved):  August  20, 
1993.  D.  Antidpated  Start  Date: 
September  1. 1993. 


FOR  FURTHER  ttTORMATION  CONTACT: 
For  program  information,  contad  Ms. 

Carol  Gowett,  Acting  Diredor.  Division 
of  Nursing.  Office  of  Health  Programs. 
Indian  Health  Service.  Twinbrook  Metro 
Plaza.  Suite  100. 12300  Twinbrook 
Pkwy..  RockviUe.  MD  20852,  (301)  443- 
1840.  For  grants  Information,  ccmtad 
Mrs.  M.  Kay  Carpentier,  Grants 
Management  Officer,  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Service,  Twinbrook  Metro 
Plaza,  Suite  300, 12300  T%vinbrocA 
Pkwy.,  RockviUe,  MD  20852,  (301)  443- 
5204.  (The  telephone  numbers  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  MF0RMAT10N:  This 
announcement  provides  information  on 
the  general  program  purpose  and 
objedives,  programmatic  priorities, 
eligibility  requirements,  funding 
availability,  and  application  procedures 
for  the  Nursing  Program  for  FY  1993. 

A.  General  Program  Purpose 

To  increase  the  number  of  nurse 
midwives,  nurse  anesthetists,  and  nurse 
praditioners  who  deliver  health  care 
services  to  Indians. 

B.  Eligibility  and  Preference 

The  following  organizaticms  are 
eligible:  (1)  Public  or  private  schools  of 
nursing;  (2)  tribally  controlled 
community  colleges;  and  (3)  nurse 
midwife,  nurse  anesthetist,  and  nurse 
practitioner  programs  that  are  provided 
by  any  public  or  private  institution. 

Preference  will  be  given  to  programs 
which  (1)  provide  a  preference  to 
Indians;  (2)  train  ::urse  midwives.  nurse 
anesthetists,  or  nurse  practitioners;  (3) 
are  interdisciplinary,  and  (4)  are 
conduded  in  cooperation  with  a  center 
for  gifted  and  talented  Indian  students 
established  under  sedion  5324(a)  of  the 
Indian  Education  Ad  of  1988. 

If  an  eligible  organization  claims 
preference  in  order  to  be  given  priority, 
the  organization  must  submit  verifying 
documentation. 

C  Programmatic  Priorities 

To  carry  out  the  provisions  of  sedion 
112  of  Public  Law  100-713,  as 
amended,  priority  will  be  given  to  the 
following  programs: 

1.  At  leaJst  one  projed  to  a  public  or 
private  school  of  nursing,  wbid) 
provide  BSN  or  MSN  degrees,  not  to 
exceed  $450,000  per  year,  up  to  a 
project  period  not  to  exceed  5  years. 

2.  At  least  one  projed  to  a  tribally 
controlled  community  college,  not  to 
exceed  $150,000  per  year,  up  to  a 
pro)ed  period  not  to  exceed  5  years. 

3.  At  least  one  projed  to  a  School  of 
Nursing  which  trains  nurse  midwives. 
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not  to  exceed  $150,000  per  year,  up  to 
a  project  period  not  to  exceed  5  years. 

D.  Program  Oblectivaa 

A  grant  awarded  under  this 
announcement  shall  support  a  program 
to:  (1)  Recruit  individuals  for  programs 
which  train  individuals  to  be  nurse 
midwives,  nurse  anesthetists,  or  nurse 
practitioners;  (2)  provide  scholarships  to 
individuals  enrolled  in  such  programs 
that  may  pay  the  tuition  charged  for 
such  program  and  other  expenses 
incurred  in  connection  with  such 
program,  including  books,  fees,  room 
and  board,  and  stipends  for  living 
expenses;  (3)  provide  a  program  that 
encourages  nurse  midwives,  nurse 
anesthetists,  and  nurse  practitioners  to 
provide,  or  continue  to  provide,  health 
care  services  to  Indians;  (4)  to  provide 
a  program  that  increases  the  skills  of 
and  provides  continuing  education  to 
nurse  midwives,  nurse  anesthetists,  and 
nurse  practitioners;  and  (5)  to  provide 
any  program  that  is  designed  to  achieve 
the  purp>ose  of  increasing  the  number  of 
nurse  midwives,  nurse  anesthetists,  and 
nurse  practitioners  who  deliver  health 
care  services  to  Indians. 

Each  proposal  must  respond  to  at 
least  one  of  the  above  five  objectives. 

Although  section  112  of  the  Indian 
Health  Care  Improvement  Act,  Public 
Law  94-437,  as  amended,  provides  that 
scholarships  for  individuals  may  be 
funded,  only  an  organization  that  has 
been  operating  an  IHS  Nurse 
Recruitment  Grant  Program  may  apply 
for  scholarship  support  in  the  first  year 
of  the  project. 

E.  Program  Activities  Considered  for 
Support 

The  grant  program  must  be  developed 
to  locate  and  recruit  students  with 
potential  for  nursing;  and  to  provide 
support  services  to  students  who  are 
recruited.  Support  services  may  include 
providing  career  counseling  and 
academic  advice;  assisting  students  to 
identify  academic  deficiencies  and  to 
develop  plans  to  correct  those 
deficiencies;  assisting  students  to  locate 
financial  aid;  monitoring  students  to 
identify  possible  problems;  assisting 
with  the  determination  of  need  for  and 
location  of  tutorial  services;  and  other 
related  activities  which  will  help  to 
retain  students  in  school. 

F.  Required  Affiliation 

The  applicant  must  submit 
documentation  showing  that  it  is  an 
accredited  school  of  nursing,  or  a 
tribally  controlled  community  college, 
or  a  nurse  anesthetist  program  or  nurse 
midwife  program  which  has  an 
affiliation  with  an  accredited  school  of 


nursing,  as  defined  at  42  CFR  36.302(o). 
The  term  "accredited"  when  applied  to 
any  program  of  nurse  education  means 
a  program  accredited  or  assured 
accreditation  by  a  recognized  body  or 
bodies,  or  by  a  State  agency,  approved 
for  such  purpose  by  the  Secretary  of 
Education  and  when  applied  to  a 
school,  college  or  university  (or  a  unit 
thereof)  which  is  accredited  by  a 
recognized  body  or  bodies,  or  by  a  State 
agency,  approved  for  such  purpose  by 
the  Secretary  of  Education. 

The  applicant  must  submit  written 
documentation  showing  affiliation  with 
a  health  care  facility  that  pQmarily 
serves  Indians. 

When  the  target  population  of  a 
proposed  project  includes  a  particular 
Indian  tribe  or  tribes,  an  official 
document,  i.e.,  a  letter  of  support  or 
tribal  resolution,  must  be  submitted 
indicating  that  the  tribe  or  tribes  will 
cooperate  with  the  applicant. 

G.  Fund  Availability  and  Period  of 
Support 

Approximately  $1,200,000  is  available 
during  this  cycle.  The  anticipated  start 
date  for  selected  projects  will  he 
September  1, 1993.  Projects  will  be 
awarded  for  a  term  of  up  to  5  years,  with 
funding  for  succeeding  years  based  on 
the  FY  1993  level;  satisfactory  level  of 
performance;  the  availability  of 
appropriation  in  future  years;  and  the 
continuing  need  of  IHS  for  the  project. 

H.  Application  Process 

1.  An  IHS  Recruitment  Grant 
Application  Kit  may  be  obtained  fi'om 
the  Grants  Management  Branch, 
Division  of  Acquisition  and  Grants 
Operations,  Indian  Health  Service, 
Twinbrook  Metro  Plaza,  Suite  300, 
12300  Twinbrook  Pkwy.,  Rockville.  MD 
20852,  (301)  443-5204.  This  kit 
includes  Standard  Form  PHS  5161-1 
(Rev,  7/92)  (0MB  Approval  No.  0937- 
0189);  Standard  Forms  424,  424A,  and 
424B  (Rev.  4/88);  Application  Receipt 
Card— PHS  3038-1  (Rev.  4/90); 
instructions  for  preparing  the  program 
narrative:  and  IHS  Application  Check 
List. 

2.  The  application  must  be  signed  and 
submitted  by  an  individual  authorized 
to  act  for  the  applicant  and  to  assume 
on  behalf  of  the  applicant  the 
obligations  imposed  by  the  terms  and 
conditions  of  any  award. 

3.  The  available  funding  level  is 
inclusive  of  both  direct  and  indirect 
costs.  Because  this  project  is  for  a 
training  grant,  the  Department  of  Health 
and  Human  Services'  policy  limiting 
reimbursement  of  indirect  cost  to  the 
lesser  of  the  applicant's  actual  indirect 
costs  or  8  percent  of  total  direct  costs 


(exclusive  of  trainee  costs  and 
expenditures  for  equipment)  is 
applicable.  This  limitation  applies  to  all 
institutions  of  higher  education  other 
than  agencies  of  State  and  local 
government. 

4.  Each  application  will  be  reviewed 
at  the  Grants  Management  Branch  for 
eligibility,  compliance  with  the 
announcement,  and  completeness.  All 
acceptable  applications  will  be  subject 
to  a  competitive  objective  review  and 
evaluation.  An  unacceptable  application 
will  be  returned  to  the  applicant 
without  further  consideration. 

5.  Applicants  will  be  notified  by 
August  20, 1993,  of  their  status  as 
approved,  approved  unfunded,  or 
disapproved. 

6.  The  project  period  may  not  exceed 
5  years.  Applications  must  include 
Narrative  and  Budget  information  for 
the  entire  anticipated  project  period. 

I.  Criteria  for  Review  and  Evaluation 

Conforming  applications  will  be 
evaluated  against  the  following  criteria: 

•  The  potential  effectiveness  of  the 
project  in  carrying  out  the  purposes  of 
section  112,  with  special  emphasis  on 
the  objectives  and  methodology  portion 
of  the  application.  This  includes 
relevance  of  project  objectives  to  grant 
program  objectives;  appropriateness  and 
soundness  of  the  procedures  for' 
identifying,  recruiting,  and  retaining 
target  population(s);  and  feasibility  of 
project  within  proposed  resources  and 
time  frames. 

•  The  demonstrated  capability  of  the 
applicant  to  successfully  conduct  the 
project,  including  organizational  and 
scholarly  commitment  to  the 
recruitment,  education,  and  retention  of 
students. 

•  The  submission  of  verifying 
documentation  when  an  applicant 
claims  preference  in  order  to  be  given 
priority. 

Preference  is  given  for  programs 
which  (1)  provide  a  preference  to 
Indians;  (2)  train  nurse  midwives,  nurse 
anesthetists,  or  nurse  practitioners;  (3) 
are  interdisciplinary;  and  (4)  are 
conducted  in  cooperation  with  a  center 
for  gifted  and  talented  Indian  students 
established  under  section  5324(a)  of  the 
Indian  Education  Act  of  1988. 

•  The  accessibility  of  the  applicant  to 
target  Indian  communities  or  tribes, 
including  evidence  of  past  or  potential 
cooperation  between  the  applicant  and 
such  communities  or  tribes.  Evidence 
must  be  supported  by  official 
documentation  from  the  tribe  in  the 
form  of  a  letter  of  support  or  tribal 
resolution. 

•  The  relationship  of  project 
objectives  to  Indian  Health  manpower's 


deficiencies,  indicating  the  number  of 
potential  Indian  students  to  be 
contacted  and  recruited  as  well  as 
potential  cost  per  studoit  recruited. 
Those  projects  that  have  the  potential  to 
serve  a  greater  number  of  Indians  will 
be  given  first  consideration. 

•  The  soundness  of  the  fiscal  plan  for 
assuring  effective  utilization  of  grant 
funds. 

•  The  completeness  and 
responsiveness  of  the  application. 

Dated:  April  7. 1993. 
Michel  E.  Lincoln. 
Acting  Director. 

|FR  Doc  93-12496  Piled  5-26-93;  8:45  am] 
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National  Institutee  of  Health 

National  InsUtute  on  Alcohol  Abuae 
and  Aicohollam;  Notice  of  Meeting  of 
the  Board  of  Scientific  Counaelora 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  July  12-13, 1993,  NIH 
Campus.  Building  31.  Conference  Room 
10,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

This  meeting  will  be  open  to  the 
public  fit)m  8  a.m.  to  8:30  a.m.  on  July 
12  for  a  report  on  recent  administrative 
developments.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Diana  Widner.  Office  of 
Scientific  Affairs,  NIAAA.  at  (301)  443- 
4375. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5.  U.S.C 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public 
from  8:30  a.m.  on  July  12  to 
adjournment  on  July  13  for  the  review, 
discussion,  and  evaluation  of  intramural 
research  programs  and  projects 
conducted  by  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
productivity  of  individual  staff 
scientists,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner, 
NIAAA  Committee  Management  Officer, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  Parklawn  Building,  Room 
16C-20,  5600  Fishers  Une,  Rockville. 
MD  20857,  Telephone:  301/443-4375. 


Substantive  program  information  may 
be  obtained  from:  Theodore  Colbum, 
Ph.D..  room  1B58,  Building  31. 
Telephone  (301)  402-1226. 

Dated:  May  19, 1993. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[PR  Doc  93-12557  Piled  5-26-93;  8:45  am] 
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National  Cancer  Inatituta;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Etiology  on  June  10- 
11. 1993.  The  meeting  wiU  be  held  in 
Building  31,  C  Wing.  Conference  Room 
6,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recess  on  June  10 
and  from  9  a.m.  to  adjournment  on  June 
11  for  discussion  and  review  of  the 
Division  budget  and  review  of  concepts 
for  grants  and  contracts.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
from  9  a.m.  to  approximately  noon  on 
June  10  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  Division  of 
Cancer  Etiology.  These  programs, 
projects,  and  discussions  will  include 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual 
investigations,  and  similar  matters,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Carole  A.  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Executive  Plaza  North,  room 
630.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892  (301/496- 
5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology. 
National  Cancer  Institute,  Building  31, 
room  11A06.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-6927)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  Dr. 
David  McB.  Howell,  (301/496-6827  in 
advance  of  the  meeting. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  ManpoMrer. 
93.399.  Cancer  Control) 

Dated:  May  19. 1993.     " 
Susan  K.  Fetdman, 
Committe  Management  Officer.  NIH. 
(PR  Doc  93-12558  Filed  5-26-93;  8:45  am) 
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National  Cancer  Institute;  Notice  of 
Meeting  of  the  Developmental 
Therapeutica  Contracto  Review 
Subcommittee  A 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Developmental  Therapeutics 
Contracts  Review  Committee,  National 
Cancer  Institute,  National  Institutes  of 
Health,  on  June  14, 1993.  at  the 
Executive  Plaza  North,  Conference 
Room  J.  6130  Executive  Blvd., 
Rockville.  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C  and  sec.  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  on  June  14  from  10  a.m. 
to  adjournment  for  the  review, 
discus.sion,  and  evaluation  of  individual 
coniract  proposals.  These  proposals  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
proDosals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute.  Executive 
Plaza  North,  Room  630.  National 
Institutes  of  Health,  Rockville,  Maryland 
20892.  Tel.  301/496-5708.  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members  upon 
request. 

Dr.  Susan  E.  Feinman.  Scientific 
Review  Administrator.  Developmental 
Therapeutics  Contracts  Review 
Committee,  6130  Executive  Boulevard, 
Roo.m  609,  Rockville,  Maryland  20892. 
Tel.  301/402-0944.  will  furnish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
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contact  Ms.  Alma  O.  Carter,  (301)  496- 
7523  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers;  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  33.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 

Dated:May  19, 1993. 
Sosan  K.  Feldman, 
Committee  Management  Officer,  NUi. 
IFR  Doc.  93-12559  Filed  5-26-93;  8:45  am] 
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National  Institute  on  Drug  Abuse; 
Notice  of  IMeetings 

Pursuant  to  Public  Law  92-463, 
notice  is  liereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  on  Drug  Abuse  for  Jime  1993. 

These  meetings  will  be  open  to  the 
public  for  approximately  one-half  hour 
at  the  beginning  of  the  first  day  of  each 
meeting  for  announcements  and  reports 
of  administrative,  legislative,  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

As  indicated  below,  in  accordance 
with  provisions  set  forth  in  sections 
552b{c)(4)  and  552(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
these  meetings  will  be  closed  to  the 
public  on  the  dates  indicated  below  for 
the  revieW:  discussion  and  evaluation  of 
individual  research  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  room  10-42,  5600  Fishers 
Lane,  Rockvilie,  MD  20857  (Telephone: 
301/443-2755). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 
Committee  Name:  Biochemistry 

Research  Subcommittee,  Drug  Abuse 

Biomedical  Research  Review 

Committee. 
Meeting  Date:  June  7-9, 1993. 
Place:  Hyatt  Regency  Bethesda,  One 

Bethesda  Metro  Center,  Bethesda, 

Maryland  20814. 


Open:  June  7,  8:30  a.m.  to  9  a.m. 
Closed:  9  a.m.,  June  7,  to  adjournment 

on  June  9. 
Contact:  Rita  Liu,  Ph.D.,  Room  10-42, 

Parklavm  Building,  Telephone  (301) 

443-2620. 

Committee  Name:  Pharmacology  I 

Research  Subcommittee,  Drug  Abuse 

Biomedical  Research  Review 

Committee. 
Meeting  Date:  June  7-10, 1993. 
Place:  Hyatt  Regency  Bethesda,  One 

Bethesda  Metro  Center,  Bethesda, 

Maryland  20814. 
Open:  June  7,  9  a.m.  to  9:30  a.m. 
Closed:  9:30  a.m.,  June  7,  to 

adjournment  on  June  10. 
Contact:  Syed  Husain,  Ph.D.,  Room  10- 

42,  Parklawn  Building,  Telephone 

(301) 443-2620. 

Committee  Name:  Pharmacology  II 

Research  Subcommittee,  Drug  Abuse 

Biomedical  Research  Review 

Committee. 
Meeting  Date:  Jime  7-10, 1993. 
Place:  Hyatt  Regency  Bethesda,  One 

Bethesda  Metro  Center,  Bethesda, 

Maryland  20814. 
Open:  June  7,  9  a.m.  to  9:30  a.m. 
Closed:  9:30  a.m.,  June  7,  to 

adjournment  on  June  10. 
Contact:  Gamil  Debbas,  Ph.D.,  Room  10- 

42.  Parklawn  Building,  Telephone 

(301) 443-2620. 

Committee  Name:  Drug  Abuse 

Epidemiology  and  Prevention 

Research  Review  Committee. 
Meeting  Date:  June  15-18, 1993. 
Place:  Hyatt  Regency  Bethesda,  One 

Bethesda  Metro  Center,  Bethesda, 

Maryland  20814. 
Open:  June  15,  9  a.m.  to  9:30  a.m. 
Closed:  9:30  a.m.,  June  15,  to 

adjournment  on  June  18. 
Contact:  Raquel  Crider,  Ph.D.,  room  10- 

22,  Parklawn  Building,  Telephone 

(301) 443-9042. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  persons  named 
above  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  three  of  the 
meetings  due  to  the  difficulty  of 
coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Program) 


Dated:  May  19, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NUi. 
IFR  Doc.  93-12560  Filed  5-27-93;  8:45  am) 
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Public  HeaHh  Service 

National  Toxicology  Program  (NIP) 
Board  of  Scientific  Counselors' 
IMeeting;  Review  of  Draft  NIP 
Technical  Reports 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review 
Subcommittee  on  June  22, 1993,  in  the 
Conference  Center,  Building  101,  South 
Campus,  National  Institute  of 
Environmental  Health  Sciences 
(NEEHS),  111  Alexander  Drive,  Research 
Triangle  Park,  North  Carolina.  The 
meeting  will  begin  at  9  a.m.  and  is  open 
to  the  public.  The  primary  agenda  topic 
is  the  peer  review  of  draft  Technical 
Reports  of  long-term  toxicology  and 
carcinogenesis  studies  and  short-term 
toxicity  studies  from  the  National 
Toxicology  Program. 

Tentatively  scheduled  to  be  peer 
reviewed  on  June  22  are  draft  Technical 
Reports  of  six  long-term  studies,  listed 
alphabetically,  along  with  supporting 
information  in  the  attached  table.  All 
studies  were  done  using  Fischer  344  rats 
and  B6C3F1  mice.  Also  scheduled  to  be 
peer  reviewed  is  the  draft  Technical 
Report  of  the  short-term  toxicity  study 
on  isoprene,  listed  along  with 
supporting  information  in  the  table.  The 
order  of  review  is  given  in  the  far  right 
column  of  the  table. 

Persons  wanting  to  make  a  formal, 
presentation  regarding  a  particular 
Technical  Report  must  notify  the 
Executive  Secretary  by  telephone,  by 
FAX,  or  by  mail  no  later  than  June  15, 
1993,  and  provide  a  written  copy  in 
advance  of  the  meeting  so  copies  can  be 
made  and  distributed  to  all 
Subcommittee  members  and  staff  and 
made  available  at  the  meeting  for 
attendees.  Oral  presentations  should 
supplement  ana  not  just  repeat  the 
written  statement.  Presentations  should 
be  limited  to  no  more  than  five  minutes. 

The  Program  would  welcome 
receiving  toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies  by  others,  as  well  as 
current  production  data,  human 
exposure  information,  and  use  patterns 
on  any  of  the  chemicals  listed  in  this 
announcement.  Please  contact  the  study 
scientist  as  early  as  possible  by 
telephone  or  by  mail  to:  NIEHS,  P.O. 


Box  12233,  Research  Triangle  Park 
(FTP),  North  Carolina  27709. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  P.O.  Box  12233,  Research  Triangle 
Park,  North  Carolina  27709  (telephone 
919/541-3971;  FAX  919/541-2260)  will 
furnish  final  agenda,  a  roster  of 
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Subcommittee  members,  and  other 
program  information  prior  to  the 
meeting.  Summary  minutes  subsequent 
to  the  meeting  will  be  available  upon 
request.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 


reasonable  accommodations,  should 

contact  the  Executive  Secretary  in 

advance  of  the  meeting. 

KaniMdi  CMden, 

Director,  National  Toxicology  Program. 


Summary  Data  for  KTP  Short  Term  Toxicity  Studies  and  Long  Term  Toxiology  and  Cai^cinogenesis 
TECHNICAL  Reports  Scheduled  for  Review  at  the  Board  of  Scientific  Counselors'  Meeting 
of  the  Reports  Review  Subcommittee 

(June  22, 1983] 


Chemical  and  CAS 
No. 


Long-teim  studies: 
Barium  Chloride 

Diihydrate, 

10326-27-9. 
Hexachionxyck)- 

pentadiene,  77- 

47-4. 
Mettrylphenidate 

hydrocNoride, 

298-59-9. 
P-Nitrobenzoic 

Add,  62-23-7. 

4.4-Thiot)is(6- 
Tertbutyl-M- 
Cresoi),  96-69- 
5. 

Tricresyl  Phos- 
phate, 1330- 
78-6. 


Staff  sdeniist  and 
technical  report  no. 


Short-Term  Toxicity 
Study: 

l»oprer>e,  78-79- 
5. 


Dr.  K.  At>do,  919- 

541-7819,  TR- 

432. 
Dr.  K.  AtxJO.  919- 

541-7819,  TR- 

437. 
Dr.  J.  Dunnick, 

919-641-4811, 

TR-439. 
Dr.  J.  Dunnick, 

919-541-4811, 

TR-442. 
Mr.  J.  Cirvelk), 

819-541-1408, 

TR-435. 

Dr.  R.  Invln.  919- 
541-3340,  TR- 
433. 


Dr.  R.  MBinicic, 
919-541^142, 
TOX-ai. 


Primary  uses 


Chemical  i^eagent,  Boiler  Com- 
pounds, Pigments  and  Textile 
Dyeir>g. 

Chemk^l  intermediate  for  Insec- 
tk:ktes.  Flame  Retardant 


Central  Stimulant . 


Intermediate  for  Dye  Manufac- 
ture. 

Antfoxkiant  for  Synthetk:  and 
Natural  Rut)ber  and  Latexes. 
Stabilizer  for  Polyethylene 
Food  Packaging. 

Plastk:i2ier.  Fire  Retardant  for 
Plastics,  Heat  Exchange  and 
Air  RIter  Medium,  WaterprcKjf- 
ing,  Hydrualk:  Fkjid.  Lead 
Scavenger  in  Gasoline. 


Monomer  and  ConrK)nomer  for 
Elastomers,  Prepared  From 
Turpentine,  Petroleum  Prod- 
ucts. 


Route  and  exposure  levels 


Oral     with     Water     (DistiHed 

Water):   R&M:  0.  500.   1200. 

2500  ppm. 
Inhalatkxi:  R:0.  .01.  .05,  .2ppm 

m:  0,  .01,  .05.  .2,  .5ppm/50 

per  group. 
Oral  In  Feed  (Feed):  R:  0,  100, 

500,  1000  ppm.  M:  0,  50.  250, 

500  ppm/50  per  group. 
Oral  in  Feed  (NIH-07):  R&M:  0. 

1250,  2500.  or  5000  pprn/60 

per  group. 
Oral  in   Feed  (NIH-07):   R:  0. 

.05,  .1.  .25.  M:  0.  .025.  .05, 

.1%. 

Oral  in  Feed  (NIH-07):  R:  0.  75, 
150,  300,  600,  M:  0.  60.  125. 
250  ppnV50  per  Group. 


Inhalatfon:    R&M:    0,    70,   220, 
700.  220,  7000  ppm. 


Study 
lat)oratory 


Mason  ....... 

Batteile-NW 

Mason  

Southern  .... 
Batteile-CO 

Batteii»-CO 


BattoUe-NW 


Review 
order 


1 
2 
5 
3 
4 
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Substance  Abuse  and  Mental  Health 
Servicea  Administration 

Cooperative  Agreementa  for  Addiction 
Training  Centera 

AQCNCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACnON:  Notice  of  availability  of  funds. 

•nnooocnoN:  The  Center  for  Substance 
Abuse  Treatment  (CSAT)  is  soliciting 
cooperative  agreement  applications  for 
the  creation  and/or  enhancement  of 
Addiction  Training  Centers  (ATCs) 
designed  to:  (1)  Increase  the  number  of 
health  and  aUied  health  care 
practitioners  who  pursue  careers  in  non- 
profit substance  abuse  treatment  and 


recovery  programs; '  (2)  link  publicly- 
funded  addiction  treatment  and 
recovery  programs  with  institutions  that 
train  health  and  allied  health  care 
practitioners,  with  the  specific  goal  of 
improving  the  competency  of 
practitioners  who  presently  practice  in 
pubhcly-funded  addiction  treatment 
programs;  and  (3)  strengthen  addiction 
treatment  curricula  within  institutions 
and  programs  that  train  health  and 
allied  health  care  practitioners. 

Under  this  announcement.  CSAT  is 
making  funds  available  to  develop  ATCs 
which  involve  formally  coordinated 
efforts  of  several  academic  departments, 
universities,  State  and  local  government 
training  programs,  and  the  non-profit 
addiction  treatment  field.  Through  this 
program,  funds  will  be  made  available 


'  Allied  health  can  practitioner*,  m  used  in  this 
conlaxt,  include  profeuionals  and 
paraprofessionaU  In  the  social  work,  psychology, 
and  addiction  counseling  disciplines. 


to  support  faculty,  training  needs 
assessments,  curricula  refinement, 
internships,  preceptorships  and  other 
activities  related  to  the  development  of 
clinical  training  programs  that  focus  on 
alcohol  and  other  drug  abuse. 

ATCs,  which  are  to  be 
multidisciplinary  in  scope,  are  intended 
to  provide  training  and  financial 
support  for  health  and  allied  health  care 
practitioners  who  are  presently  working 
in  non-profit  addiction  treatment  and 
recovery  programs,  as  well  as  to 
students  presently  pursuing  a  course  of 
study  in  a  health  or  allied  health 
discipline  who  are  willing  to  practice 
full-time  in  publicly-funded  addiction 
treatment  and  recovery  settings. 

Disciplines  for  which  training  must  be 
provided  include:  Addiction  counseling 
(may  include  for  a  criminal  justice 
setting),  and  a  minimum  of  three  of  the 
following  substance  abuse  related 
disciplines  including  but  not  Umited  id 
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the  following:  social  work,  marriage  and 
family  therapy,  clinical  psychology, 
psychiatry,  and  primary  medical 
specialties  (including  both  allopathic 
and  osteopathic  medicine)  and  nursing. 
ATCs  supported  under  this 
announcement  will  be  expected  to 
provide  discipline-specific  and 
multidisciplinary  pre-employment 
training  and  continuing  professional 
education  opportimities  for  individuals 
in  the  above  mentioned  disciplines. 

CSAT  is  utilizing  a  cooperative 
agreement  mechanism  to  support  ATC 
projects  as  a  means  to:  (1)  Ensure  the 
coordination  of  a  national  network  of 
geographically  dispersed  addiction 
training  centers  linked  with  exemplary 
public  tier  treatment  programs;  (2) 
effectively  integrate  existing  training 
efforts  at  the  Federal,  State  and  local 
level,  and;  (3)  ensure  that  the  ATC 
system  is  flexible  enough  to  meet  over- 
evolving  human  resource  requirements 
at  the  national,  regional,  state  and  local 
levels.  ATC  programs  will  recruit  and 
prepare  trainees  in  a  manner  that  will 
enable  them  to  utilize  the  most  oirrent, 
scientifically  validated  methods  for  the 
identification,  diagnosis,  treatment,  and 
rehabilitation  of  the  individuals 
experiencing  alcohol  and  other  drug 
problems.  lUirough  the  cooperative 
agreement  mechanism,  CSAT  staff  will 
work  closely  with  each  ATC  awardee  to 
ensure  that:  (1)  curricula  incorporate  the 
latest  scientific  findings  with  regard  to 
treatment  effectiveness;  and,  (2)  the 
number  and  type  of  trainees  supported 
in  various  disciplines  objectively  reflect 
human  resource  requirements  in  the 
ATC  catchment  area. 

The  Cooperative  Agreement 
mechanism  includes  substantial  post- 
award  Federal  programmatic 
participation  in  the  conduct  of  the 
program.  It  is  anticipated  that  the  Center 
for  Substance  Abuse  Treatment  staff 
participation  in  this  program  will  be 
substantial.  Such  involvement  may 
include: 

•  Provision  of  technical  assistance; 

•  Consultation  on  and  participation 
in  the  redesign  or  modification  of 
curricula; 

•  Provision  of  support  services  for 
training,  evaluation,  and  mediation 
among  consortium  members; 

•  Arrangement  of  meetings  and 
symposia  designed  to  support  activities 
of  the  individual  cooperative  agreement 
awardees: 

•  Membership  on  working  groups 
established  to  facilitate  accomplishment 
of  the  program  goals; 

•  Adjustment  ofnumber  of  trainees  in 
each  discipline  on  the  basis  of  needs 
assessment; 

•  Linkage  with  other  awardees;  and 


•  Approval  to  move  from  one  phase 
to  the  next 

It  is  estimated  that  approximately  $3.5 
million  will  be  available  to  support 
approximately  5-7  awards  under  this 
RFA  In  FY  1993.  Support  may  be 
requested  for  a  project  period  of  up  to 
five  years.  Annual  awards  will  be  made 
subject  to  the  availabihty  of  funds  and 
submission  of  a  satisfactory  non- 
competing  renewal  application  that 
documents  progress  achieved. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  RFA,  Cooperative 
Agreements  for  Addiction  Training* 
Centers,  is  related  to  the  following 
priority  area  set  forth  in  Healthy  People 
2000:  Clinical  Preventive  Services, 
Chapter  21;  particularly  Personnel 
Needs.  Objectives  21.3-21.8.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0;  or  Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.Q  20402-9325 
(Telephone:  202-783-3238). 
RECEIPT  DATE:  The  deadline  for  receipt 
of  apphcations  is  July  26, 1993. 
Applications  must  be  received  at  the 
address  below  on  or  before  the  deadline 
date. 

Applications  must  be  received  by  the 
published  application  receipt  date. 
However,  an  application  received  after 
the  deadline  may  be  acceptable  if  it 
carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  the  proof-of- 
mailing  date  is  not  later  than  one  week 
prior  to  the  deadline  date.  If  the  receipt 
date  falls  on  a  weekend,  it  will  be 
extended  to  Monday;  if  the  date  falls  on 
a  holiday,  it  will  be  extended  to  the 
following  work  day. 
CONSEQUENCES  OF  LATE  SUBIMSSKM: 
Applications  received  after  the  specified 
receipt  date  will  be  returned  to  the 
applicant  without  review. 
ADDRESSES:  Grant  application  kits 
(including  form  PHS  6025-1  (OMB 
approval  applied  for),  complete 
application  procedures,  and 
accompanying  guidance  materials  for 
the  narrative  approved  under  OMB  No. 
0937-0189)  may  be  obtained  from 
United  Information  Systems,  Inc.,  3206 
Tower  Oaks  Blvd.,  4th  Floor,  Rockville, 
MD  20852  (301)  984-4222. 

Completed  applications  should  be 
sent  to:  United  Information  Systems. 
Inc..  same  address  as  above,  Attn: 
CSAT-^3ooperative  Agreements  for 
Addiction  Training  Centers. 


FOR  FURTNER  MFORMATKM  CONTACT: 

For  program  issues:  Edward  T. 
Morgan,  Canter  for  Substance  .^buse 
Treatment.  Office  for  Science  and 
Evaluation.  Rockwall  n.  lOtli  Floor. 
5600  Fishers  Lane  Rockville.  MD  20857. 
(301) 443-8923 

For  grants  management  issues: 
Christine  Chen,  Grants  Management 
Officer,  Center  for  Substance  Abuse 
Treatment,  see  above  address.  (301) 
443-9665. 

SUPPt£MENTARY  INFORMATXM: 

Program  Requirements 

ATCs  will  function  as  public  or 
public/private  partnerships,  wherein 
academic  institutions  will  work 
cooperatively  with  community-based 
non-profit  addiction  treatment  programs 
and  Single  State  Agencies  for  Alcohol 
and  Drug  Abuse  (SSAs)  to:  (1)  Identify 
training  requirements  for  communities 
within  the  ATC's  catchment  area  (which 
may  be  a  single  state  or  a  multi-state 
region);  and  (2)  devise  and  implement 
pipeline  and  continuing  professional 
education  programs  ideally  suited  to 
meet  the  needs  that  exist  within  the 
ATC  catchment  area. 

Training  needs  are  expected  to  vary 
widely  between  and  within  ATC 
catchment  areas.  CSAT  recognizes  that 
continuing  professional  education  for 
existing  addiction  treatment 
practitioners  is  a  primary  need  in  many 
communities,  whereas  active 
recruitment  of  students  presently 
pursuing  academic  studies  in  health  and 
allied  health  disciplines  is  a  primary 
need  in  other  jurisdictions. 

Training  priorities  for  any  ATC 
catchment  area  must  be  established  in 
concert  with  relevant  SSAs  and  ATC 
training  procedures,  curricula  and 
structure  must  be  integrated  with 
existing  human  resource  development 
e^orts  sponsored  by  SSAs  and  sub-state 
governmental  entities  responsible  for 
addiction  treatment  training. 

ATC  activities  must  focus  on  training 
needs  most  critical  to  the  effectiveness 
of  addiction  treatment  and  recovery 
programs  within  the  ATC  catchment 
area.  In  particular,  ATCs  are  expected  to 
focus  the  bulk  of  their  efforts  toward 
developing  practitioners  who  are 
qualified  to  work  with  one  or  more 
special  population  groups,  including: 
Substance  abusing  women,  their  infants 
and  children;  adolescents;  racial  and 
ethnic  minorities;  culturally  distinct 
residents  of  rural  and  remote 
communities,  and/or  criminal  justice 
populations. 

Applicants  requesting  support  under 
this  announcement  may  also  propose  to 
provide  training  for  health  and  allied 
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health  care  practitioners  who  encounter 
individuals  with  alcohol  and  other  drug 
problems  in  settings  non-specific  to 
addiction  treatment  Training  for 
individuals  who  practice  in  "generalist" 
settings  should  foou  on  competencies 
associated  with  identifying  persons  with 
drug  and  alcohol  problems,  initial 
assessment,  provision  of  brief 
interventions,  and  appropriate  referrals 
for  specialized  addiction  services. 
However,  training  of  health  and  allied 
health  professionals  who  practice  in 
generalist  and/or  other  settings  non- 
specific to  addiction  treatment  is 
considered  to  be  a  secondary  goal  for 
ATC  projects,  and  should  be  proposed 
only  as  a  natural  (and  cost-elective) 
adjunct  to  training  of  practitionera  who 
will  work  in  specialized  settings  on  a 
full-time  basis. 

The  primary  goal  of  this  program  is  to 
develop  and  maintain  a  network  of 
ATCs  responsible  for  cultivating  a  cadre 
of  health  and  allied  health  care 
practitioners  devoted  full-time  to  the 
practice  of  addiction  treatment  and 
recovery  in  publicly-funded  programs. 
ATCs  supported  under  this 
announcement  are  expected  to  build  on 
prior  efforts  of  NIDA.  NIAAA,  and 
CSAP  as  well  as  other  curricula 
development  efforts  already  underway 
in  the  academic  and  public  arenas,  to 
develop  training  protocols  and 
procedures  that  will  inculcate  trainees 
with  skills  grounded  in  the  latest 
scientifically  validated  knowledge 
regarding  treatment  practice. 

ATC  proposals  must  include  pipeline 
and  continuing  professional  education 
programs  for  addiction  counselors  (may 
include  those  in  a  criminal  justice 
setting),  and  at  least  three  of  the 
following:  social  workers,  marriage  and 
family  therapists,  psychologists, 
psychiatrists,  primary  care  physicians, 
and  nurses.  Applicants  may  also  choose 
to  include  programs  for  other  health 
care  professionals,  as  appropriate  given 
the  human  resource  requirements 
identified  for  the  ATC's  catchment  area. 
In  structuring  their  proposals, 
applicants  should  address  the  following 
program-specific  objectives: 

•  To  promote  ana  recruit  racial  and 
ethnic  minority  trainees  for  careers  in 
addiction  treatment  and  recovery; 

•  To  improve  and  develop  linkages 
between  exemplary  public-tier 
addiction  treatment  programs  and 
academic  institutions  by  providing 
student  practice,  clinical  rotations,  and 
field  placements; 

•  To  forge  a  partnership  between 
State  SSAs,  publicly-funded  addiction 
treatment  and  recovery  programs,  and 
academic  institutions  providing  pre- 
employment  and  continuing 
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professional  education  in  addiction- 
related  disciplines,  in  order  to:  (1) 
Refine  training  needs  assessments,  and 
(2)  develop  training  programs  that  are 
responsive  to  those  needs  and  recruit 
and  place  trainees  in  publicly  funded 
programs; 

•  To  promote  the  identification, 
adaptation  and  exchange  of  exemplary 
curricula,  materials,  and  training 
procedures;  and 

•  To  encourage  academic  institutions 
to  train  students  pursuing  careers  in 
generalist  health  and  allied  health 
settings  to  properly  identify,  assess, 
intervene  and  refer  individuals  who 
suffer  from  alcohol  and  drug  problems. 

Matching  Fund* 

Matching  funds  are  not  required. 
However,  since  the  award  cannot  be 
expected  to  cover  all  teaching  and 
trainee  costs,  applicants  that  can 
demonstrate  additional  support  such  as 
faculty,  no  cost  space,  or  cash  matching 
funds  from  their  own  revenues,  private 
sources,  or  public  entities  including 
local  and  State  contributions  for  the 
proposed  project  will  receive 
consideration  in  funding  decisions  (See 
Award  Criteria).  Documentation  of  the 
availability  of  non-Federal  matching 
support  for  the  proposed  projects  must 
be  included  in  appendices  to  the 
application. 

Eligibility  Requirement* 

Applications  may  be  submitted  by 
SSAs  or  local  governments,  or  public  or 
private  non-profit  academic  institutions 
of  the  United  States,  including 
territories  and  possessions.  Academic 
institutions  must  have  accredited  and/or 
approved  programs  or  departments  in 
the  included  disciplines. 
Multidisciplinary  applications  are 
required,  although  the  Program  Director 
may  be  employed  by  a  single  discipline 
or  department.  Requests  for  support  of 
trainees  at  multiple  levels  (e.g.. 
baccalaureate,  master's,  post-master's, 
doctoral,  postdoctoral,  and  continuing 
education)  consistent  with  the 
disciplines'  educational  patterns,  must 
be  incorporated  in  a  single  application. 

Examples  of  eligible  disciplines, 
levels,  and  institutional  units  which 
might  work  together  to  develop  an 
application  meeting  program 
requirements  include:    ■ 

•  A  SSA  training  division  which 
offers  continuing  education  courses  as 
part  of  a  certification  requirement  for 
addictions  counselors  and  other  health 
professions; 

•  A  college  or  university-based 
undergraduate  and/or  graduate  program 
in  addictions  counseling  (including 


specialization  in  community-based  or 
criminal  justice  treatment  settings); 

•  A  school  or  department  of  social 
work  offering  accredited  master's/ 
doctoral  programs,  or  an  accredited 
baccalaureate  progrtru  in  States  which 
offer  such  programs: 

•  A  college  or  university-based 
accredited  graduate  program  in  marriage 
and  family  therapy; 

•  A  department  of  psychology  or  a 
school  of  professional  psychology,  each 
with  appropriate  accreditation  for 
graduate  training  in  clinical,  counseling, 
rehabilitation  or  school  psychology,  or 
an  accredited  internship  program  in  an 
accredited  school  or  fitmstanding 
provider  institution; 

•  A  department  of  psychiatry  with  a 
curriculum  for  medical  students  or 
osteopathy  students;  an  accredited 
training  program  for  residents  in  an 
accredited  medical  or  osteopathic 
school  or  in  a  freestanding  provider 
institution; 

•  An  accredited  college  or  university 
school  of  nursing  which  offers 
undergraduate  and/or  graduate 
programs  in  psychiatric  or  public  health 
nursing; 

•  An  accredited  continuing  education 
organization,  freestanding  or  university 
based,  which  offers  continuing 
education  courses  that  are  accepted  for 
CEU  certification  requirement  for 
addictions  counselors,  physicians,  and 
other  health  professional.^;  and/or 

•  A  department  of  family  medicine, 
general  internal  medicine,  or  pediatrics, 
or  division  of  addiction  medicine 
offering  a  curriculum  for  medical  or 
osteopathy  students  and/or  an 
accredited  training  program  for 
residents  in  an  accredited  medical  or 
osteopathic  school  or  a  freestanding 
provider  institution. 

Applicants  that  do  not  have  a 
sufficient  range  of  programs  in  a  single 
institution  may  wish  to  form  a 
consortium  and  submit  a  single 
application.  Since  there  may  be  only 
one  legal  applicant  and  program 
director,  applications  from  consortia  or 
from  institutions  where  the  program 
director  represents  a  single  department  - 
should  define  the  membership, 
governance,  and  span  of  control  and 
responsibility  and  resources  allocated  to 
the  various  departments  or  consortium 
membera.  Agreements  among  the 
relevant  members  that  define  these 
relationships  and  resource  distributions, 
signed  by  the  appropriate  officials,  must 
be  part  of  the  application,  and  should  be 
submitted  in  an  appendix. 

Applicants  who  are  not  SSAs  must 
involve  the  SSA  and  supply  a  formal 
letter  of  agreement  from  each  Single 
State  Agency  for  Alcohol  and  Drug 
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Abuse  for  the  area  to  be  served  (i.e..  if 
the  program  defines  the  region  to  be 
covered  as  North  and  South  Dakota, 
both  SSAs  must  provide  formal  letters 
of  agreement).  The  letter  must  set  out 
the  level  of  involvement  of  the  SSA  and 
how  the  agreement  will  be  carried  out 
(e.g..  an  advisory  committee  which 
includes  the  Director  of  the  SSA  and  the 
Deans  of  the  prospective  schools). 
Similarly,  if  an  SSA  is  the  applicant, 
they  must  provide  formal  letters  of 
agreement  from  each  participating 
academic  institution. 

Review  Criteria 

AppUcations  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Croup  (IRC)  composed 
primarily  of  non-Federal  experts.  The 
five  categories  of  criteria  which  will  be 
used  in  assessing  technical  merit  of 
applications  submitted  under  this 
announcement,  and  the  relative  weight 
assigned  to  each  criterion,  are  as 
follows: 

1.  Proof  of  Need 15% 

•  Demonstrated  need  for  additional 
substance  abuse  treatment  professionals 
and  training  programs  in  the  targeted 
geographic  area. 

•  Extent  of  substance  abuse  related 
problems  in  the  targeted  area. 

2.  Relevance/ Adequacy  of  Program 

Design 35% 

•  Appropriateness  of  the  proposed 
program  in  relation  to  the  goals  of  this 
RFA. 

•  Adequacy,  appropriateness,  and 
feasibility  of  the  proposed  approach  and 
activities  to  meet  the  stated  program 
objectives. 

•  Demonstrated  knowledge  of  state- 
of-the-art  curricula  and  instruction 
techniques  with  respect  to  training  for 
identification,  diagnosis,  and  treatment 
of  addictions. 

•  Identificationof  an  appropriate 
range  of  public  tier  treatment  agencies 
for  field  placements,  practice,  and 
internships. 

•  Demonstrated  commitment  to 
implementing  a  curriculum  which  is 
"culturally  competent" — recognizing 
the  unique  needs  of  special  populations 
in  such  areas  as  staffing,  evaluation, 
instrumentation,  and  intervention 
strategies. 

•  Extent  to  which  there  is  a  balance 
of  didactic  and  clinical  training 
experiences  including  •  v«nde  range  of 
alcohol  and  drug  abuse  treatment 
facilities  as  an  Integral  component  of 
training. 

•  Appropriateness  of  criteria  for 
allocation  of  stipends  and  selections  of 
individuals  to  receive  stipends. 


3.  Resources  and  Management...^ 25% 

•  Extent  of  involvement  of  Single 
State  Agency(s).  either  as  applicant,  or 
as  evidenced  in  their  formid  letter(s)  of 
commitment. 

•  Evidence  of  academic  institutional 
support  and  commitment  to  implement 
the  program  through  curricula  offerings 
and  provision  of  suitable  and  adequate 
clinical  placements. 

•  Evidence  of  specific  commitments 
from  all  proposed  collaborators, 
consortia  members,  particularly  public- 
tier  addiction  treatment  agencies  that 
will  serve  as  field  placement  sites. 

•  Qualifications  and  experience  of 
applicant  organiz8tion(s),  program 
director,  and  other  key  faculty 
personnel. 

•  Evidence  that  the  Program  Director 
has  status/authority  and  access  to 
resources  to  implement  programs  across 
departments/disciplines/components. 

•  Evidence  of  faculty  statiis  adequate 
to  provide  leadership  in  integrating 
substance  abuse  into  ongoing  didactic 
and  clinical  instruction. 

•  Suitability  of  faculty  as  evidenced 
by  quality  of  academic,  clinical  and/or 
research  background  and  experience, 
and  appropriateness  as  role  model  for  a 
career  in  addictions  treatment. 

•  Suitabihty  and  adequacy  of  clinical 
and  academic  facilities/resources  to 
meet  faculty  and  trainee  needs. 

•  Adequacy  of  procedures  to  identify, 
recruit,  and  retain  the  faculty  and 
trainees  in  various  disciplines, 
particularly  ethnic  and  racial  minorities 
and  women,  who  will  seek  careers  in 
public  tier  addictions  treatment. 

4.  Budget 15% 

•  Reasonableness  and 
appropriateness  of  proposed  budget  and 
other  resources  identified  to  carry  out 
the  proposed  activities  for  each  year. 

•  Projected  or  anticipated  cost 
effectiveness  (cost  per  student  in  each 
level). 

5.  Evaluation 10% 

•  Appropriateness  and  completeness 
of  evaluation  plan. 

•  Potential  significance  of  the 
proposed  program  as  a  demonstration  of 
a  comprehensive,  multidisciplinary, 
cooperative  effort. 

Applications  submitted  in  response  to 
this  RFA  will  be  reviewed  for  technical 
merit  in  accordance  with  established 
PHS/SAMHSA  peer  review  procedures 
for  grants. 

Award  Criteria  and  ProcaM 

Applications  recommended  for 
approval  by  the  Initial  Review  Croup 
and  appropriate  advisory  council,  if  in 
place,  will  be  considered  for  fonding  on 


the  basis  of  their  overall  tedinical  merit 
as  determined  through  the  review 
process.  Other  award  criteria  will 
include: 

•  Availability  of  funds: 

•  Ceographical  distribution 
throughout  the  United  States; 

•  Appropriate  balance  between 
centere  likely  to  train  professionals  to 
work  in  urban,  inner-city,  and  rural 
settings  (at  least  one  center  will 
emphasize  training  to  serve  rural  areas); 

•  Availability  of  additional  financial 
support  such  as  non-Federal  matdiing 
funds,  faculty,  no  cost  space,  etc.,  from 
local  and  State  sources. 

Intergovernmental  Review  (E.0. 12372) 

This  program  is  not  subject  to  the 
intergovernmental  review  requirements 
of  E.0. 12372,  as  implementeid  through 
DHHS  regulations  at  45  CFR  part  100. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Authority  and  Regulations 

Grants  awarded  under  this 
announcement  are  authorized  imder 
Section  512  (a)  of  the  Public  Health 
Service  Act  as  amended  (42  USC  290bb- 

5). 

Federal  regulations  at  title  45  CFR 
parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Updated  September  1, 1991). 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.131. 

Dated:  May  21, 1993. 
JoMph  R.  Leone 

Acting  Deputy  Administratof,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc  93-12595  Filed  5-26-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-060-03-4740-01-CDLE1 

Temporary  Closure  of  Public  Land*  In 
San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  temporary  closure  of 

Pubhc  Lands  in  San  Bernardino  County, 

CA. 

SUMMARY:  Notice  is  hereby  given  that 
certain  Public  Lands  in  California  that 
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were  previously  uMd  tm  cxturaes  and 
suiting,  pitting,  and  spectator  areas  for 
the  Baratow  to  Las  Vegas  Motorcycle 
Race,  will  be  dosed  from  Novembw  24, 
1093  throu^  November  30, 1993  to  all 
motorized  vehicles.  This  closure  begins 
on  Public  Lands  north  of  1-15  in  the 
Alvord  Road  area. 

From  this  location  the  closure  covers 
the  various  routes  and  pit  areas  of 
previous  Barstow  to  Las  Vegas  races, 
traveling  in  a  generally  nOTUieasterly 
direction  to  the  Nevada  State  border. 

Order  Effective  at  0001  hours  (12:01 
am,  PST)  Wednesday.  November  24. 
1993  through  2400  hours  (Midnight. 
PST)  Sunday  November  28, 1993.  all 
Public  Lands  in  California  used  for 
course  routes,  starting,  pitting,  and 
spectator  areas  for  the  Barstow  to  Las 
Vegas  motorcycle  race  will  be  closed  to 
motorized  vehicles.  The  legal  land 
descriptions  for  the  start,  spectator,  and 
pit  areas  affected  by  this  closure  are  as 
follows: 

All  Pubhc  Lands  within: 

Saa  Bernardino  Baaelioe  and  Meridian: 
T.  10  N,  R.  3  B. 

Sec.  1, 3, 11, 12. 14. 
T.  10  N,  R.  4  E. 

T.  11N,R.3B. 

Sec  1.  2, 10, 11, 12, 14, 15,  22,  23.  24.  26, 
27,  34.  35. 
T.  11N,R.4B. 

Sec  6,  8, 18. 19.  20,  30,  31. 32. 
T.  12  N.  R.  3  E. 

Sec  22,  23,  24,  26,  27,  34. 
T.  12  N.  R.  4  E. 

Sec  19.  20. 30. 32. 
T.  12  N.  R.  7  E, 

Secll,12, 13. 14. 
T.  15N,R.8E, 

Sec  19,  20,  29.  30. 
T.  15  N.  R.  10  E. 

Sec  2, 3. 10, 11. 
T.  17  N,  R.  15  E. 

Sec  7. 

The  closure  does  not  affect  vehicles 
traveling  on  the  following  roads: 

1.  California  State  Highway  127. 

2.  Basin  Road. 

3.  Rasor  Road. 

4.  Kingston  Road  (also  known  as 
Excelsior  Mine  Roed). 

A  map  showing  vehicle  routes  of 
travel  affected  by  this  closure  is 
available  from  any  of  the  ofRces  listed 
below. 

No  person  may  use.  drive,  move, 
transport,  let  stand,  park,  or  have  diarge 
or  control  over  any  type  of  motorized 
v^cle  within  this  closure  area  or  on 
closed  routes. 

Exemptions  to  this  order  are  granted 
to  the  following: 

Onployaes  of  valid  right-of-way 
holders  in  the  course  of  duties 
associated  with  the  right-of-way. 
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Holders  of  valid  lease(s)  and/or 
permit(s)  and  their  employees  in  the 
course  of  duties  associated  with  the 
lease  and/or  permit 

Employees  of  Bond  Gold  Colosseum 
in  the  course  of  duties  associated  with 
the  Colosseum  Mine.  This  includes 
suppliers  making  deliveries  to  the 
Colosseum  Mine  with  proof  of 
impending  delivery. 

All  other  exemptions  to  this  order  are 
by  written  authorization  of  the 
CaUfomia  Desert  District  Manager. 
Person(s)  seeking  an  exemption  must 
submit  their  requests  individually  in 
writing  (no  group  requests  will  be 
considered)  to  the  California  Desert 
District  Manager  (6221  Box  Springs 
Blvd..  Riverside,  CA  92507-0714).  The 
requests  must  include  a  detailed 
description  outlining  the  purpose  or 
need  for  the  exemption,  specific  areas  to 
be  used,  and  the  date  of  the  exemption. 
To  be  considered.  Exemption  Bequests 
Must  be  Postmarked  by  Friday,  July  23. 
1993.  Requests  postmarked  after  that 
day  will  not  be  considered. 

Background 

The  purpose  of  this  temporary  closure 
is  to  protect  all  Public  Land  resources 
on  or  adjacent  to  Barstow  to  Las  Vegas 
race  courses  and  associated  areas  from 
the  impacts  of  large  scale  unmanaged 
vehicle  use.  A  temporary  closure  order 
prohibiting  vehicle  use  on  previously 
used  routes  and  start,  pit  and  spectator 
areas,  was  enacted  in  1990, 1991.  and 
1992  to  prevent  unauthorized  use  on  the 
B-V  corridor  and  the  associated  adverse 
environmental  impacts.  Four 
individuals  were  convicted  in  Federal 
Court  of  violating  the  1990  closure  and 
were  fined  $850  each.  To  others  pled 
guilty  before  a  local  Magistrate  and  both 
were  fined  $250  each.  One  individual 
was  arrested  for  violating  the  closure  in 
1992,  charges  are  pending  in  U.S. 
District  Court. 

Resources  most  critical  to  the  areas 
affected  by  this  closure  are  the  Desert 
Tortoise  and  its  habitat.  The  Desert 
Tortoise  is  listed  as  a  threatened  species 
under  the  Federal  Endangered  Species 
Act  and  is  afibrded  increased  protection 
under  the  terms  of  the  Act.  The 
environmental  assessment  prepared  for 
this  action  has  shown  there  will  be  no 
significant  impacts  to  recreational  use  or 
the  natural  environment  as  a  result  of 
this  closure. 

EFFECTIVE  DATE:  This  closure  will  be  in 
effect  from  0001  hours  (12.-01  am,  PST) 
Wednesday,  November  24, 1993  through 
2400  hours  (Midnight,  PST)  Sunday 
November  28, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
District  Manager,  California  Desert 

District,  6221  Box  Springs  Blvd.. 


Riverside.  CA  92507-0714.  (909)  697- 
5200. 

Area  Manager,  Barstow  Resource  Area. 

150  Coolwater  Lane,  Barstow,  CA 

92311,  (619)  256-3591. 
Area  Manager,  Needles  Resource  Area. 

101  W.  Spikes  Road,  Needles,  CA 
.     92363.  (619)  326-3896. 
SUPPLEMENTARY  INFORMATKM:  The 
environmental  assessment  and  maps 
showing  the  areas  and  routes  affscted  by 
this  closure  are  available  by  contacting 
the  aforementioned  offices. 

Authority  for  this  temporary  closure 
is  found  in  43  CFR  8364.1.  Violation  of 
this  closure  is  punishable  by  a  fine  not 
to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  May  19. 1993. 
Henri  Biflfion, 

District  Manager,  California  Desert. 
[FR  Doc.  93-12623  Filed  5-26-93;  845  am] 

■lUJNOCOOC  4)10~«0-M 

[NV-010-93-435(M)9-RPRN] 

Elko  District  AdviMry  CouncH; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTKM:  Notice;  Elko  District  Advisory 
Council  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  District  Advisory  Council  for  the 
Elko  District,  Nevada,  will  meet  on  June 
10, 1993,  in  accordance  with  43  CFR 
1784.6—4.  The  meeting  will  begin  at  8 
a.m.  in  the  District  Conference  Room  at 
3900  E.  Idaho  in  Elko.  Following  the 
meeting,  a  field  trip  to  the  lower  Marys 
River  will  be  conducted. 
The  meeting  agenda  will  include: 

1.  An  overview  of  the  Draft 
Environmental  Impact  Statement  on 
Newmont  Gold  Company's  South 
Operation  Area  Project; 

2.  An  overview  of  the  Environmental 
Assessment  for  the  Meikle  Mine 
Development; 

3.  A  summary  of  the  proposed  Back 
Country  Byway; 

4.  A  briefing  on  the  Dann  trespass 
case  and  associated  issues; 

5.  An  overview  of  the  Elk  Amendment 
to  the  Wells  RMP; 

6.  Discussion  of  the  proposed 
Lahontan  Cutthroat  Trout  Recovery 
Plan; 

7.  A  field  trip  to  the  South  Cross  Field 
and  Cabin  Field  of  the  lower  Marys 
River  to  observe  irrigation  practices. 
SUPPLEMENTARY  MFORMAT10N:  The 
meeting  is  open  to  the  public  and 
members  of  the  public  may  make 
statemmits  before  the  Council  from  8:30 
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a.m.-O  a.in.  Persons  wanting  to  make  a 
statement  to  the  Council  should  contact 
Lauren  Mermejo  at  the  District  Office  at 
(702)  753-0200  no  later  than  June  7. 
Those  interested  publics  wishing  to 
accompany  the  Advisory  Council  to  the 
Marys  River  will  be  required  to  provide 
their  own  transportation  and  lunches. 

Dated:  May  18, 1993. 
Rodaajr  Hairia, 

Elko  District  Manager. 

|FR  Doc  93-12639  Filed  S-26-93:  8:45  am] 

MLLMO  COM  4310-HC-M 

[AJC-932-4210-06-P;  AA-394171 

Order  Providing  for  Opening  of  Lande 
Sublect  to  Section  24  of  the  Federai 
Power  Act;  Alaslta 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  order  is 
to  open  for  selection  by  the  State  of 
Alaska  approximately  27  acres  of 
National  Forest  System  lands 
withdrawn  for  the  Federal  Energy 
Regulatory  Commission  (FERC)  Power 
Project  No.  2170. 
EFFECTIVE  DATE:  May  27.  1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sandra  C.  Thomas.  BLM  Alaska  State 
Office,  222  W.  7lh  Avenue.  No.  13. 
Anchorage,  Alaska  99513-7599.  907- 
271-5477. 

SUPPLEMENTARY  MFORMATKW:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  24  of  the 
Federal  Power  Act  of  June  10. 1920,  as 
amended,  16  U.S.C  818  (1988).  and 
pursuant  to  the  determination  by  FERC 
in  DVAK-1 46- Alaska,  it  is  ordered  as 
follows: 

Subject  to  valid  existing  rights,  at  8 
a.m.  on  May  27. 1993.  the  following 
described  lands  are  hereby  opened  for 
selection  by  the  State  of  Alaska  under 
the  Alaska  Statehood  Act  of  July  7, 
1958.  48  U.S.C.  note  prec.  21  (1988). 
subject  to  the  provisions  of  Section  24 
of  the  Federal  Power  Act: 

The  FERC  Power  Project  No.  2170 
(Cooper  Lake  Hydroelectric  Water 
Power  Project)  located  within  the 
Chugach  National  Forest  on  Cooper 
Lake  and  Kenai  Lake  on  the  Kenai 
Peninsula,  Alaska,  within  sec.  32,  T.  4 
N,  R.  2  W.,  sec.  16,  T.  5  N..  R.  2  W.. 
and  sec.  36,  T.  4  N.,  R,  3  W..  Seward 
Meridian. 

The  areas  affected  by  this  order 
aggregate  approximately  27  acres. 

The  State  of  Alaska  applications  for 
selection  made  under  Section  6(a)  of  the 
Alaska  Statehood  Act  and  Section 


906(e)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  43  U.S.C 
1635(e)  (1988).  become  efiiective  without 
further  action  by  the  State  upon 
publication  of  this  order  in  the  Federal 
Register,  if  such  lands  are  otherwise 
available.  If  the  lands  described  herein 
are  not  selected  by  the  State,  the  lands 
will  continue  to  be  subject  to  the  terms 
and  conditions  of  the  Chugach  National 
Forest  reservation.  All  of  the  lands 
described  herein  will  continue  to  be 
subject  to  the  terms  and  conditions  of 
the  FERC  Power  Project  No.  2170, 
pursuant  to  the  authority  set  forth  in 
Section  24  of  the  Federal  Power  Act,  as 
amended,  16  U.S.C.  818  (1988). 

Dated:  May  17. 1993. 
Sue  A.  Wolf. 

Chief,  Branch  of  Land  Resources. 
[PR  Doc.  93-12622  Filed  5-26-93;  8:45  am) 
MUJNO  COOC  43ie->IA-P 


[ES-030-3-42ia-051 

Realty  Action;  Saie  of  Public  l^nd  in 
Swift  County,  Minnesota 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Realty  action  noncompetitive 

sale. 

SUMMARY:  The  following  land  has  been 
found  suitable  for  direct  sale  under 
section  205  of  the  Minnesota  Public 
Lands  Improvement  Act  of  1990  (104 
Stat.  1019)  at  the  estimated  fair  market 
value  less  equities  presented  by  the 
applicant.  The  land  will  not  be  offered 
for  sale  until  at  least  60  days  after  the 
date  of  this  notice. 

Fifth  Principal  Meridian 

T.121N..  R.38W. 

Sec  11.  Tract  #37 
Containing  approximately  0.37  acres 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 

f)ublic  land  laws,  including  the  mining 
aws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 
This  land  is  being  offered  by  direct 
sale  to  James  Mathews.  It  has  been 
determined  that  the  subject  parcel 
contains  no  known  mineral  values; 
therefore,  mineral  interest  may  be 
conveyed  simultaneously.  Acceptance 
of  the  direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests 
under  Sec.  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (90 
Stat.  2750.  43  U.S.C.  1713). 

The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States. 
Detailed  information  concerning  these 


reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Milwaukee  District  Office, 
Bureau  of  Land  Management,  310  West 
Wisconsin  Avenue,  suite  225, 
Milwaukee,  Wisconsin  53203. 
DATES:  On  or  before  July  12. 1993. 
interested  parties  may  submit  comments 
to  the  District  Manager.  Milwaukee 
District,  at  the  above  address.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
sale  is  available  at  the  Milwaukee 
District  Office,  Bureau  of  Land 
Management,  310  West  Wisconsin 
Avenue,  suite  225,  Milwaukee, 
Wisconsin  53203  or  by  calling  Larry 
Johnson  at  414-297-4413. 
Gary  D.  Bauer, 
District  Manager. 

IFR  Doc  93-11902  Filed  5-26-93;  8:45  amj 
BIUMQCOOE  4310-&Mi 


(NV-930-03-4210-05;  N-54328) 

Realty  Action;  NV 

agency:  Notice  of  realty  action. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701, 1713).  the  BLM 
will  offer  for  sale  under  modified  sale 
procedures,  at  no  less  than  fair  market 
value,  the  following  described 
contiguous  parcel  of  public  land.  The 
land  will  not  be  offered  for  sale  until  at 
least  sixty  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Mount  Diablo  Meridian 

T.  31  N..  R.  56  E.. 
Sec  26.  SEV4SWV4.  S^/iSEV*. 

Comprising  120.00  acres,  more  or  less. 

The  appraised  fair  market  value  for 
the  above  described  parcel  is  $9000.00 
or  $75.00  per  acre. 
DATES:  The  sale  offering  will  be  on 
Friday.  August  13, 1993,  at  10  a.m.  at 
the  Bureau  of  Land  Management.  Elko 
District  Office.  3900  E.  Idaho  St..  P.O. 
Box  831.  Elko,  NV  89803. 
SUPPLEMENTARY  MFORMATION:  The  lands 
are  being  offered  for  public  sale  by  the 
BLM  in  order  to  facilitate  and  enhance 
land  use  capability  with  an  adjoining 
private  landowner.  The  lands  have  been 
specifically  identified  as  suitable  for 
disposal  by  tho  Elko  Resource 
Management  Plan.  The  lands  are  not 
needed  for  any  resource  program  and 
are  not  suitable  for  management  by  the 
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Bureau  or  any  other  federal  department 
or  asency.  L$igal  access  to  the  parcels  is 
available  via  cross  county  travel. 
Physical  legal  access  may  be  acquired 
from  the  BLM  by  right-oi-way  grant 
issued  under  the  authority  of  the  Act  of 
Octobn-  21. 1978  (90  Stat.  2776;  43 
U.S.C  1761). 

The  locatable  and  salable  mineral 
estates  have  been  determined  to  have  no 
known  value.  The  land  is  prospectively 
vahiable  for  oil  and  gas.  Therefore,  the 
mineral  estate,  excluding  oil  and  gas, 
will  be  conveyed  simultaneously  with 
the  surface  estate  in  accordance  with 
section  209(b)(1)  of  FLPMA.  Acceptance 
of  a  sale  offer  will  constitute  an 
application  for  conveyance  of  the 
mineral  intwests.  The  high  bidder  will 
be  required  to  submit  a  $50.00 
nonrefundable  fiUng  fee  with  the 
remainder  of  the  purchase  price  for 
conveyance  of  the  mineral  interests 
specified  above.  Failure  to  submit  the 
nonrefundable  fee  for  the  mineral  estate 
within  the  time  frame  specified  by  the 
authorized  officer  will  result  in 
cancellation  of  the  sale. 

The  grazing  preference  on  the  affected 
grazing  allotment  would  be  reduced  by 
10  AUMs  as  a  result  of  this  action.  The 
grazing  permittee  has  waived  the  two- 
year  notification  in  regard  to  his  grazing 
privileges  on  the  subject  lands. 
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Sale  Procedures 

The  land  will  be  sold  by  modified 
competitive  sale  procedures  with  a 
preference  right  given  to  Lee  Wilson  and 
Company.  The  sale  procedures  will 
require  the  bidder  to  submit  a  written 
bid  for  no  less  than  the  fair  market 
value.  Each  bid  submitted  will  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft,  or  cashiers 
check  for  no  less  than  20%  or  ^A  of  the 
total  amount  bid  for  the  parcels.  Under 
modified  competitive  sale  procedures, 
an  apparent  high  bid  will  be  declared  by 
the  BLM.  The  apparent  high  bidder  and 
Lee  Wilson  and  Company  (designated 
bidder)  will  be  notified.  The  designated 
bidder  will  have  15  days  fixim  the  date 
of  notification  to  exercise  the  preference 
consideration  to  meet  the  high  bid. 
Should  the  designated  bidder  fail  to 
submit  a  bid  that  matches  the  apparent 
high  bid  within  the  specified  time 
period,  the  apparent  high  bidder  shall 
be  declared  high  bidder  and  awarded 
the  sale.  The  apparent  high  bidder  must 
submit  the  remainder  of  the  full  bid 
price  prior  to  expiration  of  180  days 
from  Uie  date  of  the  sale.  The  amount 
will  be  paid  by  certified  check,  postal 
money  order,  bank  draft,  or  cashiers 
check  payable  to  the  Department  of  the 
Interior— BLM.  Failure  to  meet  the 
conditions  established  for  this  sale  will 


void  the  sale  and  any  money  received 
for  the  sale  will  be  forfeited  as  proceeds 
of  the  sale  to  the  BLM. 

Sealed  bids  for  no  less  than  the 
appraised  feir  market  value  as 
determined  by  government  appraisal 
will  be  receivBof  imtil  August  12. 1993. 
4:30  p.m.  The  bid  envelope  must  be 
marked  on  the  lower  left  hand  comer 
with  BLM  Land  Sale— Do  Not  Open  and 
Sale  Date.  It  is  recommended  that  all 
mailed  bids  be  sent  via  certified  mail 
The  bid  must  not  be  for  less  than  the 
appraised  fair  market  value  as  specified 
in  this  notice.  Bids  will  only  be 
accepted  for  the  entire  parcel.  Do  Not 
.submit  a  bid  for  only  a  portion  of  the 
parcel.  Each  bid  submitted  will  contain 
20%  or  'A  of  the  total  amount  bid  for 
the  parcel.  Any  bids  not  conforming  to 
the  sale  conditions  or  received  after  the 
above  date  and  time  will  be  returned  to 
the  bidders.  In  the  event  that  two  or 
more  written  high  bids  have  been 
submitted  in  the  same  amount,  the 
determination  of  which  is  to  be 
considered  the  highest  bid  shall  be  by 
submission  of  new  sealed  bids  by  those 
bidders. 

In  the  event  that  no  bids  are  received 
on  the  parcels,  the  public  lands  in  this 
sale  proposal  would  remain  for  sale, 
over  the  counter,  for  a  period  of  30  days 
from  date  of  sale.  Interested  parties  may 
inquire  about  the  parcel  at  the  Bureau 
of  Land  Management,  3900  E.  Idaho  St., 
Elko,  Nevada  89801,  during  the  office 
hours  of  7:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  The  parcel  would  be 
available  for  sale  through  sealed  bid 
procedures  with  all  conditions  of  the 
sale  applying.  The  BLM  may  accept  or 
reject  any  or  all  offers  or  withdraw  any 
land  or  interest  in  land  for  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  the  Act  of  October 
21. 1976  (90  Stat.  2776;  43  U.S.C  1761). 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States;  Act  of  August  30, 
1890.  26  Stat.  391;  43  U.S.C.  945. 

2.  Oil  and  gas. 

And  will  be  subject  to:  Those  rights 
for  powerUne  purposes  which  have 
been  granted  to  Wells  Rural  Electric  Co.. 
its  successors  or  assignees,  by  right-of- 
way  grant  N-43322  under  the  authority 
of  the  Act  of  October  21, 1976  (90  Stat. 
2776;  43  U.S.C.  1761). 

Puhlication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
subject  lands  from  all  appropriations 
tuider  the  public  land  laws,  including 
the  mining  laws,  mineral  leasing  laws, 
and  the  Geothermal  Steam  Act.  The 


segregation  will  terminate  upon 
issuance  of  the  patent  or  other 
document  of  conveyance,  or  upon 
publication  in  the  Federal  Register  of  a 
termination  of  segregation,  or  270  days 
from  date  of  publication,  whichever 
occurs  first. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens,  18  years  of  age  or 
older,  or  in  the  case  of  corporations,  by 
subject  to  the  laws  of  any  state  of  the 
United  States.  Proof  of  these 
requirements  must  accompany  the  bid. 

For  a  period  of  45  days  from  tlie  date 
of  this  Notice.  Interested  parties  may 
submit  comments  to  the  District 
Manager,  Bureau  of  Land  Management. 
P.O.  Box  831,  Elko,  Nevada  89803.  Any 
adverse  comments  will  be  reviewed  by 
the  Nevada  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  timely  filed  objections 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  May  17, 1993. 
Rodney  Harris. 
District  Manager. 
(PR  Doc  93-12638  Filed  5-26-93;  8:45  ami 
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[NI»-010~4210-4lS;Q-«1fr-G3-003«;  NMNM 
90104] 

A  Direct  Sale  of  Public  Land  to  Meh^in 
Medina  and  Diane  Griego  of  Alcalde, 
NM 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  realty  action. 

SiWMARV:  The  following  public  land  has 
been  found  suitable  for  direct  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713)  and  at  no  less 
than  the  estinated  fair  market  value. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
this  notice. 

New  Mexico  Principal  Meridian 

Tract  C,  within  the  Sebastian  Martin  Land 
Grant 

The  subject  public  land  containing 
16.90  acres,  more  or  less  will  be  sold  to 
Melvin  Medina  and  Diana  Griego  of 
Alcalde,  New  Mexico.  The  sale  is  to 
resolve  an  unauthorized  occupancy 
which  could  not  be  accomplished  under 
the  color-of-title  act  since  the  land  was 
acquired  land.  The  disposal  is 
consistent  with  State  and  local 
government  programs,  plans,  and 
applicable  regulations. 
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EFFECTIVE  DATE:  Interested  parties  may 
submit  comments  on  the  direct  sale  on 
or  before  July  12. 1993. 

A00RE8S:  Comments  should  be  sent  to 
the  District  Manager,  BLM,  Albuquerque 
District  Office.  435  Montano  NE., 
Albuquerque,  New  Mexico  87107. 
FOn  FURTHER  INFORMATION  CONTACT:  Lora 
Yonemoto,  BLM.  Taos  Resource  Area 
Office,  224  Cruz  Alta  Road.  Taos.  New 
Mexico  87571.  or  at  (505)  758-8851. 
SUPPI.EMENTARV  MFOAUATION:  The  direct 
sale  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
Act  of  August  30, 1890  (43  U.S.Q  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  togetlier  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 
document  or  other  docament  of 
conveyance  is  available  for  review  at 
this  BLM  office. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  from  appropriations  under 
the  public  land  laws  including  the 
mining  laws  but  not  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  a  patent  or  other 
document  of  conveyance,  270  days  from 
date  of  publication  of  this  notice  in  the 
Federal  Register  or  upon  publication  of 
Notice  of  Termination,  whichever 
occurs  first. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  May  19, 1993. 
MichMl  R.  Ford. 
District  Manager. 
(FR  Doc  93-12596  Filed  S-2&-93:  8:45  am) 

HUJNa  CODE  43ie-««-M 

[irr-060-(»-433»^)4:  im>-65S46] 

Notice  of  Realty  Action;  Exchange  of 
Public  Land  in  Emery,  Grand,  San 
Juan,  and  Wayne  Counties,  Utah 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  realty  action,  UTU- 
65546,  exchange  of  public  land  in 
Emery,  Grand,  San  Juan,  and  Wayne 
Counties,  Utah. 

SUMMARY:  The  BLM  proposes  to 
exchange  land  with  the  State  of  Utah  in 


order  to  achieve  more  efficient 
management  of  public  and  State  lands. 
The  following  public  land  is  being 
considered  for  exchange  pursuant  to 
Section  206  of  the  Federal  Land  Policy 
aud  Management  Act  of  October  21, 
1976,  43  U.S.Q  1716: 


Acres 

T.  22  S..   R.   14  E..  SLM,  UT 
(Einerv  County) 

Section  4,  SEVi  

160.00 

Section  10,  S'/iNWV4.  SWV4 

240.00 

T.    23   S.,    R.    6   E..   SLM,    UT 
(Errwrv  County) 

400.00 

Section          14,          HEV4, 
W/kWASEV* 

200.00 

T.   24  S..   R.   22   E.,   SLM  UT 
(Grand  County) 

Section  36,  Lots  1.  2 

T.   24  S..   R.   23  E.,   SLM.   UT 
(Grand  County) 

71.49 

Section  19,  Lot  3 

2.01 

Section  20.  Lot  13 

23.36 

Section  29,  WViNW'/i  

80.00 

Section   30,    Uts   1.   2.   9, 
SEy4NEy4 „.. 

130.12 

T.   26  S.,   R.   22   E..   SLM.  UT 
(Grarx)  County) 

235.49 

Sections,  Lot  11,  W'/iSEV4  . 
Section    8,    Lots    1-3,    5, 

SWy4NEV4.  SEV«NWV4  .... 
Section      9,      Lots      1-3, 

E'/iNE'/4,           NEV4SEy4, 

NV4SEy4SEy4. 

E'/iSWV4SEy4. 

SEy4SEy4SEy4SEy4 

Section  27,  W'/2SWy4  

118.66 
178.21 

270.96 
80.00 

T.   26   S.,   R.   23  E.,   SLM,   UT 
(Grand  County) 

647.83 

Section     19.     Lots     1,     2. 
E'/iW'/4,  E'/4  

549.97 

Section  29,  All 

640.00 

T.  27  S.,  R.  23  E.,  SLM.  UT  (San 

Juan  County)  

Section    5,    Lots    1,    3-7. 

sy4NEy4,        S'/4Nwy4, 
swy4.  w'/4SEy4 

603.76 

Section  6,  SEy4,  Ey2SWy4  ... 

240.00 

T.  38  S..  R.  12  E.,  SLM,  UT  (San 

Juan  County)  

Section      35,      lots      1-9, 

e^/meva,  SEy4 

843.76 

448.46 

Section  36.  All  

640.00 

T.   29   S..   R.   4   E..   SLM.   UT 

(Wayne  County) 

Section  9,  S'/4NVfc '., 

1088.46 
160.00 

Section  10,  SWy4NWy4 

40.00 

T.   29  S..   R.   6   E..   SLM,   UT 
(Wayna  County) 

200.00 

Section     3,     Lots     3,     4, 
S'/iNwy4.  swy4 

320.00 

Acres 

Section  4.  Lots  1-4 

56.46 

Total 

5,253.46 

Final  determination  on  the  exchange 
will  await  completion  of  an 
environmental  analysis.  In  accordance 
with  the  regulations  of  43  CFR 
2201.1(b),  publication  of  this  notice  will 
segregate  the  public  lands,  as  described 
in  this  notice,  from  appropriation  under 
the  public  land  laws,  including  the 
mineral  laws,  but  not  the  mineral 
leasing  laws. 

The  segregation  of  the  above 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the 
Federal  Register  of  a  Notice  of 
Termination  of  the  segregation,  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

This  notice  will  cancel  and  replace 
the  segregative  effects  of  all  previously 
published  notices  on  the  public  lands 
described  herein. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  von  Koch,  Area  Realty  Specialist, 
Grand  Resource  Area,  885  South  Sand 
Flats  Road,  Moab,  Utah  84532,  (801) 
259-8193,  or  Brad  Groesbeck,  District 
Realty  Specialist,  Moab  District  Office, 
82  East  Dogwood  Drive,  P.O.  Box  970, 
Moab.  Utah  84532,  (801)  259-€lll. 

Dated:  May  21, 1993. 
WUliam  C.  Stringer, 
Associate  District  Manager,  Moab  District 

Dated:  May  14, 1993. 
Samuel  R.  Rowley, 

Associate  District  Manager,  Richfield  District. 
(FR  Doc.  93-12587  Filed  5-26-93;  8:45  am) 

BILUNO  CODE  4310-OO-M 

PD-942-03-4730-12] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  will  be  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effeclive  9 
a.m..  July  2. 1993. 

The  plat,  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  subdivisional  lines,  and 
mecnders  of  the  right  bank  of  the 
Payette  River,  and  the  subdivision  of 
section  19,  T.  9  N.,  R.  4  E.,  Boise 
Meridian  Idaho,  Group  No.  841,  was 
accepted,  May  17, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 


Idaho  State  Office,  Bureau  of  Land 
Management.  3380  Americana  Terrace, 
Boise  Idaho,  83706. 

Dated:  May  17, 1993. 
Duane  E.  Olten. 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc  93-12529  Filed  5-26-93;  8:45  amj 

MUJNO  COOE  4310-M-ll 


BurMu  of  Reclamation 

Yallowtall  Afterbay  Dam  Water  Quality 
Study,  Yellowtall  Unit.  Lovver  Bigliom 
Diviaion,  Piclc-Sloan  Mlaaouri  Basin 
Program,  Montana 

AGENCY:  Bureau  of  Reclamation 
(Interior). 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
proposes  to  prepare  a  draft 
environmental  impact  statement  (DEIS) 
on  alternatives  to  correct  sui>ersaturate<l 
levels  of  dissolved  gases,  primarily 
nitrogen,  in  the  Bighorn  River  below 
Yellowtail  Afterbay  Dam,  Montana.  The 
purpose  of  this  study  is  to  determine  the 
most  implementable  aitemative(s)  to 
correct  the  supersaturation  problem  that 
is  caused  by  the  entraining  of  air  as 
water  flows  through  the  sluiceway  and 
over  the  spillway  of  the  Afterbay  Dam. 
Gas  supersaturation  in  the  Bighorn 
River  can  induce  gas  bubble  trauma 
which  may  kill  or  injure  fish  up  to  20 
miles  downstream  of  the  Afterbay  Dam. 
The  Montana  Department  of  Health  and 
Environmental  Sciences  requested 
Reclamation  comply  with  §  16.20.632  of 
the  Administrative  Rules  of  Montana  for 
Owners  and  Operators  of  Water 
Impoundments. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Mike  Whittington,  Regional 
Planning  Officer,  Bureau  of  Reclamation 
(Code:  GP-700).  PO  Box  36900,  316 
North  26th  Street,  Billings.  MT  569107- 
6900;  telephone:  (406)  657-6517. 
8UPf>t.EMENTARY  INFORMATION:  Before 
completion  of  Yellowtail  Dam  and 
Afterbay,  the  Bighorn  River  was  a 
turbid,  warm  water  fishery,  supporting 
lest  than  500  angler  days  of  fishing  per 
year  on  the  entire  river.  Because 
subsurface  releases  from  the  main  dam 
are  basically  free  of  sediment  and 
provide  lowered  water  temperature 
downstream,  a  river  ideally  suited  for 
trout  was  created.  Rainbow  trout 
planted  in  the  river  grew  rapidly,  and 
the  few  brown  trout  already  there 
flourished.  The  Bighorn  gained  a  wide 
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reputation  for  producing  trophy  fish. 
Minor  outbreaks  of  gas  bubble  trauma 
were  first  recorded  in  1973  and  1974, 
with  a  documented  fishkill  occurring  in 
1979.  In  June  1984.  the  Montana 
Department  of  Health  and 
Environmental  Sciences  requested 
Reclamation  comply  with  §  16.20.632  of 
the  Administrative  Rules  of  Montana  for 
Owners  and  Operators  of  Water 
Impoundments,  which  states: 

16.20.632    Operation  Standards  (1) 
Owners  and  operators  of  water 
impoundments  operating  prior  to  July  1971 
that  cause  conditions  hannful  to  prescril>ed 
l>enericial  uses  of  state  water  shall 
demonstrate  to  the  satisfaction  of  the 
department  that  continued  operations  will  be 
done  in  the  best  practicable  manner  to 
minimize  harmful  effects.*  •  • 

Reclamation  made  immediate  changes 
in  the  operation  of  the  dam  and 
promised  to  search  for  more  effective 
ways  to  lower  dissolved  gas  levels  in  the 
river.  Studies  subsequently  performed 
by  Reclamation  demonstrate  that  there 
are  viable  alternative  plans  with  the 
potential  for  reducing  gas 
supersaturation  in  the  Bighorn  River, 
thereby  satisfying  the  Slate  of  Montana's 
request.  The  purpose  of  these  studies  is 
to  identify  possible  solutions  and  to 
determine  the  viability  of  further 
planning  on  the  project. 

The  present  phase  of  the  study  began 
in  late  1991,  A  draft  work  plan 
including  a  public  involvement  plan  has 
been  developed,  and  informal  meetings 
with  numerous  Federal,  State,  and  local 
agencies  have  been  conducted.  Various 
other  Federal,  State,  and  local  agencies 
are  being  consulted  in  the  conduct  of 
this  study. 

The  goals  and  objectives  of  this  study  are 
to: 

•  Analyze  alternatives  to  correct  the  gas 
supersaturation  problem  in  the  Bighorn  River 
below  Yellowtail  Afterlwy  Dam. 

•  Recommend  an  altemative(s)  which 
would  reduce  total  dissolved  gases  in  the 
river  that  have  caused  unacceptable  hazards 
to  fish  and  wildlife. 

•  Demonstrate  compliance  with  the 
Administrative  Rules  of  Montana  for  Owners 
and  Operators  of  Water  Impoundments. 

A  preliminary  list  of  potential 
alternatives  has  been  developed  for 
presentation  to  the  pubhc  during  the 
scoping  process.  The  general  types  of 
options  identified  to  date  include 
institutional  changes,  construction  of  a 
powerplant  as  the  Afterbay  Dam. 
various  other  structural  changes  to  the 
Afterbay  Dam,  and  a  no  action 
alternative  (required  by  NEPA). 

A  public  scoping  process  will  be  used 
to  elidt  information  for  use  in 
determining  the  scope  of  the 
environmental  impacts  and  issues 


related  to  the  proposal  and  to  determine 
alternative  methods  to  accomplish  the 
goals  of  the  project.  The  results  of  the 
scoping  process  will  help  reclamation 
determine  the  scope  and  extent  of  the 
impact  analysis.  The  scoping  process 
may  consist  of  public  meetings,  private 
consultation,  written  comments,  or 
combinations  of  these.  A  subsequent 
notice  will  be  published  in  the  Federal 
Register  at  least  30  days  prior  to  the  first 
scoping  meeting. 

A  DEIS  will  Im  available  for  review 
and  comment  in  early  1994. 

Dated:  May  14. 1993. 
Joe  D.Hall. 
Deputy  Commissioner. 
(PR  Doc  93-12627  Filed  5-26-93;  8:45  am] 
MUMQ  COOE  43ie-eMi 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Virginia  Dept  of  Game  & 
Inland  Fisheries  PRT-776441 
Richmond,  VA. 

Type  of  Permit:  Public  Display- 
Education. 

Name  and  Number  of  Animals:  Polar 
Bear  [Ursus  maritimus)  One  polar  bear 
pelt. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  import  one  polar  bear  pelt  to 
be  used  in  their  public  educational 
program  on  North  American  bears 
developed  for  school  audiences.  The 
polar  bear  was  taken  by  the  Chief  of 
Game  and  Fur.  Department  of  Natural 
Resources,  in  Manitoba,  Canada.  The 
polar  bear  was  determined  to  be  a 
nuisance  bear  by  the  Department  of 
Natural  Resources. 

Source  of  Marine  Mammals  for  Public 
Display:  Department  of  Natural 
Resources,  Manitoba.  Canada. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copi«s  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
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Diraclor,  OfBce  of  Management 
Authority  (OMA),  4401  N.  Fairfax  Dr., 
Room  432.  Arlington.  VA  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate,  llie 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service.  OMA.  4401  North  Fairfax 
Drive,  room  432.  Arlington.  VA  22203. 
Phone:  (1-800-358-2104);  Fax:  (703- 
35»-2281). 

Dated:  May  21. 1993. 
Susan  Jacobam, 

Acting  Chief,  Branch  ofPannitM,  Office  of 
Manage  men  t  A  u  thority. 

iFR  Doc  93-12542  Filed  5-26-93;  8:45  am] 

I  coot  4ai«-«-li 


Meetings:  Klametti  River  Baein 
Hsherlee  Task  Force 

AGEMCY:  Department  of  the  Interior,  U.S. 
Fish  and  Wildlife  Servifs. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  River  Basin 
Fisheries  Task  F(Ht».  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C  4608S  et  seq.).  The  meeting  is 
open  to  the  public 
DATES:  The  Klamath  River  Basin 
Fisheries  Task  Fores  will  meet  bom  8 
a.m.  to  5  pjn.  on  Tuesday,  June  15,  and 
from  8  a.m.  to  12  noon,  Wednesday, 
June  16, 1993. 

PLACE:  The  meeting  will  be  held  at  the 
Miner's  Inn  Convention  Center,  122  East 
Miner  Street,  Yreka,  California. 
FOR  PURTNER  MFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson,  Project  Leader. 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1006,  Yreka,  California  96097-1006. 
telephone  (916)  842-5763. 
StiPPI^MENTARY  MFORMATION:  Fat 
background  information  on  the  Task 
Force,  please  refer  to  the  notice  of  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8. 1987  (52  FR 
25639).  The  Task  Force  will  meet  to 


discuss  dev^pment  of  the  Federal 
Fiscal  Year  1994  work  plan  for  the 
Klamath  River  Fishery  Restoration 
Program.  The  Task  Force  will  also 
discuss  the  proposed  amendment  of  the 
long-range  plan  for  the  Klamath  River 
Basin  Conservation  Area  Fishery 
Restoration  Plan,  which  is  to 
incorporate  the  area  of  the  Klamath 
Basin  above  Iron  Gate  Dam  into  the 
Fishery  Restoration  Program  planning 
area.  In  addition,  the  Task  Force  will 
discuss  development  of  the  Federal 
Fiscal  Year  1995  Request  For  Proposals; 
will  hear  reports  from  the  U.SdA.  Task 
Force  representative  on  the  Forest 
Service's  Klamath  and  Six  Rivers 
National  Forests  land  management 
plans  and  on  the  Forest  Service's  Pacific 
Salmon  Work  Group  known  as 
"PacFish";  will  hear  reports  from  the 
California  representative  on  the  status  of 
Shasta  River  fall  chinook  with  reference 
to  including  the  species  on  the  State  of 
California's  threatened  and  endangered 
species  list,  on  the  Shasta  River  1993 
unimpaired  flow  experiment,  and  on  the 
Klamath  Basin  hatchery  review;  and 
will  discuss  development  of  a  long-term 
fish  restoration  "needs"  list. 

Dated:  May  19, 1993. 
William  E.  Martin. 

Acting  Regional  Director.  VS.  Fish  and 
Wildlife  Service. 

[PR  Doc.  93-12628  Filed  5-26-93;  8:45  am] 
SHXMQ  COOC  4S1S-SB-M 


Geological  Survey 

Privacy  Act  of  1 974— Deletion  of 
System  of  Recorde 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is 
deleting  from  its  inventory  of  Privacy 
Act  systems  of  records  two  notices 
describing  records  maintained  by  the 
U.S.  Geological  Survey.  The  systems  of 
records  notices  being  abolished  are 
entitled  "Accounts  Receivable — Interior, 
USGS-3,"  which  was  previously 
published  in  the  Federal  Register  on 
September  7. 1990  (55  FR  36904)  and 
"Travel  Files— Interior,  GS-14,"  which 
was  previously  pubUshed  in  the  Federal 
Register  on  June  4, 1985  (50  FR  23523). 
These  systems  of  records  are  no  longer 
being  maintained  in  the  Department  of 
the  Interior. 

Prior  to  October  14. 1992,  the  U.S. 
Geological  Survey  maintained  a  separate 
record  of  persons  and  corporate  entities 


who  owed  money  to  the  U.S.  Geological 
Survey  for  the  purpose  of  billing  debtors 
and  accounting  for  payments  received 
(USGS-3),  and  a  record  of  employee 
travel  for  the  purpose  of  processing 
travel  authorizations  and  claims  (GS- 
14).  With  the  establishment  of  the 
De];)artmentwide  system  of  records 
"Federal  Financial  System — Interior. 
OS-90"  (57  FR  47118),  these  systems 
became  obsolete.  Oi  December  14, 
1992,  the  records  maintained  in  these 
systems  were  incorporated  into  the 
Federal  Financial  System. 

These  changes  shall  be  effective  on 
publication  in  the  Federal  Register 
(May  27, 1993).  Additional  informatiem 
regarding  this  action  may  be  obtained 
from  the  Departmental  Privacy  Act 
Officer,  Onice  of  the  Secretary.  Office  of 
Administrative  Services,  PMO,  1849 
"C"  Street  NW.,  Mail  Stop  5412  MIB, 
Washington,  DC  20240,  telephone  (202) 
208-6045. 

Dated;  May  17. 1993. 
Albol  C  Camacho, 

Director,  Office  of  Administrative  Services. 
(FR  Doc  93-12624  Filed  5-26-93;  8:45  am) 

BtUMQ  coot  431»-SV-M 


MInerala  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  (Ml  and  Gas  Operationa 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Pohcy  Act  (NEPA). 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(EA's)  and  Findings  of  No  Significant 
Impact  (FONSI's),  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  the  FONSI's  were  prepared  by 
the  Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  publication  of  the 
preceding  notice. 
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ActMty/oporatof 


Amoco    Production    Company,    four   explofatory 

weNs,  SEA  No.  N-4242. 
MoM  Exploration  &  Producing  U.S.  Inc..  one  ax- 

ptoratory  weH,  SEA  ^4o.  S-2692. 
Anadartio   Petroleum   Company,   six   exptoralory 

we)to,SEANo.  S-2741. 
Texaco  PtpeHne.  Inc.,  Pipeline  Activity.  SEA  No. 

OCS-G  13219. 


Santa  Fe  international  Corporation,  Pipeline  Activ- 
ity, SEA  No.  OCS-G  13244. 

Exxon  Company,  U.S.A.,  structure  removal  oper- 
ations, SEA  No.  ES/SR  91-008A. 

Exxon  Company,  U.SA,  structure  removal  oper- 
ations, SEA  No.  ES/SR  91-107. 

Chevron  U.S.A.,  Inc.,  structure  removal  operations, 
SEA  No.  ES/SR  92-07/S. 

Chevron  U.S.A.  Inc.,  structure  removal  operations. 
SEA  No.  ES/SR  92-oa/S. 

Freepod-McMoRan  Oil  &  Gas,  structure  ren>oval 
operations,  SEA  No.  ES/SR  92-09/S. 

UNOCAL  Corporation,  structure  removal  oper- 
ations, SEA  No.  ES/SR  92-01  IB. 

CNG  Produdr>g  Company,  structure  removal  oper- 
ations, SEA  No.  ES/SR  92-016. 

Amerada  Hess  Corporation,*  structure  removal  op- 
erations, SEA  No.  ES^R  92-017. 

Chevron  U.S.A.  inc.,  structure  removal  operation, 
SEA  Nos.  ES/SR  92-018  and  92-019. 

Forest  OH  Corporatton,  structure  renwval  oper- 
ations. SEA  No.  ES/SR  92-020. 

Chevron  U.S.A.  Inc.,  stnjcture  removal  operatior^s. 
SEA  Nos.  ES/SR  92-022(A),  92-043(A),  and 
92-044{A). 

Kerr-McGee  Corporation,  structure  removal  oper- 
ations, SEA  No.  ES/SR  92-023. 

OOECO  08  and  Gas  Company,  structure  removal 
operations.  SEA  Nos.  ES/SR  92-028.  92-029. 
92-032.  92-033.  92-036.  92-037.  and  02-038. 

ODECO  09  and  Gas  Company,  structure  removal 
operations,  SEA  Nos.  ES/SR  92-030,  92-031, 
92-0324  92-035,  92-039,  and  92-40. 

Ctiavron  U.S.A.  Ir>c.,  structure  removal  operations, 
SEA  No.  ES/SR  92-042. 

Exxon  Conr>pany,  U.S.A.,  stoicture  removal  oper- 
ations, SEA  No.  ES/SR  92-045. 

Exxon  Company,  U.S.A.,  structure  removal  oper- 
attons,  SEA  No.  ES/SR  92-046. 

Chewron  U.S.A.  Inc.,  structure  removal  operations, 
SEA  No.  ES/SR  92-049. 

Chevron  U.S.A.  Inc.,  structure  removal  operations, 
SEA  Nos.  ES/SR  92-050.  92-051.  and  92-052. 

Samedan  Oil  Corporation.  stn>cture  removal  oper- 
ations. SEA  No.  ES/SR  92-053. 

OOECO  01  and  Gas  Company,  stnjcture  removal 
operations,  SEA  No.  ES/SR  92-054. 

Chevron  U.SA  Inc.,  stnjcture  nmovei  operations. 
SEA  Nos.  ES/SR  92-055,  92-056.  and  92-057. 

Alliance  Operating  Corporation,  stnjcture  removal 
operations,  SEA  No.  ES/SR  92-058. 

AWance  Operating  Qorporation,  structure  removal 
operations.  SEA  No.  ES/SR  92-059. 

Gulfetream  Resources,  Inc.,  structure  removal  op- 
erations. SEA  No.  ES/SR  92-059A. 

Amoco  Production  Company,  stnjcture  removal  op- 
eiBlions,  SEA  Nos.  ES/SR  92-060,  92-061,  92- 
062,  and  92-063. 

Forest  Oil  Corporation,  stnjcture  renx>val  oper- 
ations. SEA  No.  ES/SR  92-064. 


luxation 


Desoto  Canyon  Area.  Block  133.  Lease  OCS-G  10444,  72  miet  southeast 

of  Plaquemines  Partsh,  LA. 
Pensacola  Area,  Block  869,  Lease  OCS-G  10406, 13.5  mHes  due  south  of 

Santa  Rosa  Island.  Fkxida. 
High  Island  Area.  East  Addition,  Bk>ck  A-376,  Lease  OCS-G  2754,  114 

miles  southeast  of  the  nearest  coasttine  in  Texas. 
High  Island  Area,  East  Addition.  South  Extension;  Btocics  A-393.  A-390.  A- 

377,  Ar-374,  A-373.  A-367.  A-366.  A-365,  and  A-364;  Garden  Banks 

Area,  Bkx:*8  189,  188,  187,  186,  142.  141.  and  97;  Lease  OCS-G 

13219;  130  mites  southeast  of  the  nearest  coastline  point  in  Texas. 
High  Island  Area.  East  Addition,  South  Extenskxi,  Blocks  A-368  and  A- 

373,  Lease  OCS-G  13244. 
West  Cameron  Area.  South  Additkxi,  Bkx:k  616.  Lease  OCS-G  2558.  115 

mHes  south  of  Cameron  Parish,  LA. 
West  Delta  Area,  Bkx*  31,  Lease  OCS-0016,  6  mHes  southwest  of 

Plaquemif>es  Parish,  LA. 
East  Cameron  Area,  Block  280.  Lease  OCS-G  2049,  96  miles  south  of 

Cameron  Parish,  LA. 
South  Pass  Area,  Biock  56,  Lease  OCS-G  2181.  14  mHes  south  of 

Ptaquemirtes  Parish,  LA. 
Vemiillon  Area,  Btock  161,  Lease  OCS-G  1127,  32  miles  south  of  Vermilion 

Parish,  LA. 
West  Cameron  Area.  Block  552.  Lease  OCS-G  2556.  95  miles  south  of 

Camefon  Parish,  LA. 
South  Timbalier  Area.  Bk>ck  75,  Lease  OCS-G  8443.  27  mites  south  of 

Terrebonne  Parish.  LA. 
High  Island  Area,  South  Addition,  Bk>ck  A-487.  Lease  OCS-G  4743.  80 

miles  southeast  of  Galveston,  TX. 
Ship  Shoal  Area.  Blocks  176  and  198,  Leases  OCS  0589  and  OCS-G 

12355.  40  miles  south  of  Terrebonne  Parish,  LA. 
Eugene  Island  Area,  Bkx^  366,  Lease  OCS-G  8700,  76  miles  southwest  of 

Terrebor>r>e  Parish,  LA. 
Main  Pass  Area,  Bkx:k8  41  and  42,  Leases  OCS  0374,  OCS-G  1373  and 

1367;  30  miles  east  of  Plaquemines  Parish.  LA. 

Ship  Shoal  Area.  BkxM  230,  Lease  OCS  0831.  39  mUes  southwest  of  the 

Isles  Demteres,  Terrebonne  Parish.  LA. 
Ship  Shoal  Area,  Block  1 19  and  120,  Leases  OCS  0069  and  0038,  30  mties 

south  of  Terrebor>ne  Parish,  LA. 

Ship  Shoal  Area,  Bk)cks  114,  113,  93,  and  94;  Leases  OCS  064.  067,  063. 
and  042;  10  miles  south  of  Terrebonne  Parish.  LA. 

Main  Pass  Area.  Bkxk  42.  Lease  o6s  0375.  8  miles  east  of  Plaquemines 
Parish,  LA. 

West  Deda  Area,  Bk>ck  30,  Lease  OCS  026,  6  nules  southwest  of 
Plaquemines  Parish,  LA. 

Grand  Isle  Area,  Bkx:k  21,  Lease  OCS-G  1445.  8  mUes  south  of  Jefferson 
Parish.  LA. 

West  Cameron  Area.  Bkx*  597.  Leases  OCS-G  3972  112  miles  south  of 
Cameron  Parish.  LA. 

South  Marsh  Island  Area,  Bkx:ks  46  and  274;  West  Canteron  Area,  Btock 
541,  Leases  OCS-G  2554,  4822,  and  OCS  0786;  various  distances  off- 
shore the  Louisiana  coast. 

Main  Pass  Area,  Btock  101.  Lease  OCS-G  6808.  30  miles  northeast  of 
Plaquemirws  Parish.  LA. 

South  Petto  Area.  Block  19.  Leases  OCS  073,  15  miles  south  of 
Terrebonne  Parish.  LA. 

East  Cameron  Area.  East  Additksn.  South  Extensk>n.  Bk>ck  280;  High  lstar)d 
Area,  East  Addition,  South  Extension,  Btock  A-281;  High  Island  Area, 
Bkx*  140;  ,  Leases  OCS-G  3377  2049.  and  OCS  0618. 

Eugene  Isiand  Area,  Bkxk  95,  Lease  OCS  0046,  25  miles  south  of  Saint 
Mary  Parish,  LA. 

West  Cameron  Area,  Btock  22.  Lease  OCS-G  2818.  4  miles  south  of  Cam- 
eron Parish,  LA. 

West  Cameron  Area.  Btock  22,  Lease  OCS-G  2818.  4  miles  south  of  Cam- 
eron Parish.  LA. 

West  Delta  Area,  Btock  35,  Lease  OCS-G  1069,  18  miles  southeast  of 
Lafourche  Parish,  LA. 

Eugene  Island  Area,  Bkxk  286,  Lease  OCS-G  0993,  62  miles  southwest  of 
Terretxxv>e  Parish,  LA. 


Date 


4A>1/92 

12/13/91 

6/26/92 

1/10^2 

12/16/91 
8/18/92 
4/23/92 
5/11/92 
8/13/92 
9/15/92 
7/01/92 
3/13/92 
SA>4/92 
4/24/92 
6/26/92 
4/20/92 

4/23/92 
4/10/92 

4/24/92 

3/25/92 
4/23/92 
4/28/92 
.  7/30/92 
4^30/92 

6/19/92 
4/23/92 
5/15/92 

3/24/92 

4/15/92 

10/26/92 

6/17/92 

5/21/92 
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Data 


Oparatlng  Corporatfon,  •iructura  removal 
SEA  Not.  ES/SR  92-065.  92-066. 
and  92-067. 

ARCO  Oil  and  Gat  Company,  ttmctura  removal 
oparations,  SEA  Na  ES/SR  02-068. 

ARCO  Oil  and  Qa«  Company,  structure  removal 
opareiions,  SEA  No.  ES/SR  92-068A. 

Chavron  U.S.A.  Inc.,  atrudure  renoval  opafaMona. 
SEA  Nos.  ES/SR  92-068,  92-070,  and  92-071. 

Anadarito  Petroleum  Corporation,  structure  removal 
operations,  SEA  No.  ES/SR  92-072. 

ARCO  OH  and  Qaa  Company,  structure  removal 
operations.  SEA  Noa.  ES/SR  92-073  and  92- 
074. 

Traneco  Expioratlon  and  Production  Company/EH 
Aqultaine  Operating,  Inc.,  structure  rerraval  oper- 
ations, SEA  No.  ES<«R  92-075. 

Transco  Exploration  and  Production  Company/EN 
Aquitalne  Operating,  Irxx,  structure  removal  oper- 
ations. SEA  No.  ES/SR  92-075A. 

MoM  ExpkxaSon  A  Producing  U.S.  Inc..  structure 
removal  operationa,  SEA  No.  ES/SR  92-076. 

Taylor  Energy  Company,  structure  removal  oper- 
ations. SEA  No.  ES/SR  92-077. 

Hal-Houston  Oi  Company,  structure  removal  oper- 
ations, SEA  No.  ES/SR  92-078. 

Amoco  Production  Company,  structure  removiri  op- 
erations, SEA  No.  ES/SR  92-079. 

AiTwoo  Production  Company,  structure  renwval  op- 
erations. SEA  No.  ES/SR  92-079A 

Conoco  Inc..  structure  removal  operations,  SEA 
No.  ES/SR  92-80/101. 

Conoco  Inc.,  structure  removal  operations,  SEA 
No.  ES/SR  92-081. 

CNQ  Producing  Company,  structure  removal  oper- 
aHons,  SEA  No.  ES/SR  92-082. 

HaK-Houston  Oil  Company,  structure  re.'noval  oper- 
ations. SEA  No.  ES/SR  92-083. 

HaH-Houston  Oa  Company,  structure- removal  oper- 
ations. SEA  No.  ES/SR  92-083A. 

HaH-Houston  Oil  Company,  structure  removal  oper- 
ations. SEA  Nos.  ES/SR  92-084,  92-085,  82- 
086.  and  92-087. 

Hai-Houston  Oil  Company,  structure  removal  oper- 
ations, SEA  Nos.  ES/SR  92-088  and  92-089. 

HaH-Houston  OH  Company,  structure  rerTx>val  oper- 
ations. SEA  No.  ES/SR  92-090 

HaK-Houston  Ott  Company,  stoicture  removal  oper- 
ations, SEA  Nos.  ES/SR  92-091,  92-092.  and 
92-093. 

HaJi-Houston  Oil  Company,  structure  removal  oper- 
ations. SEA  Nos.  ES/SR  92-094  and  82-095. 

HaN-Houslon  OH  Company,  structure  removal  oper- 
ations, SEA  Nos.  ES/SR  92-096.  92-097,  and 
92-098. 

Houston  OH  &  Minerals  Corporation,  structure  re- 
moval operations,  SEA  No.  ES/SR  92-099. 

Houaton  OH  &  Minerals  Corporetion,  structure  re- 
moval operations.  SEA  No.  ES/SR  92-099A. 

UNOCAL  Corporation,  structure  removal  oper- 
ations, SEA  No.  ES/SR  92-100. 

Brooklyn  Union  Exploretion  Company,  structure  re- 
moval operations,  SEA  No.  ES/SR  92-102. 

EN  Aqultaine  Operation,  Inc..  structure  removsri  op- 
erations, SEA  No.  ES/SR  92-105. 

Ashland  Explorabon,  Inc.,  stnxrture  removal  oper- 
alione,  SEA  No.  ES/SR  92-106. 

ODECO  OH  and  Gas  Company,  structure  removal 
oparattons,  SEA  Noa.  ES/SR  92-107  tvough 
92-112. 

ODECO  OH  and  Gas  Company,  structure  removal 
oparattons,  SEA  Noe.  ES/SR  92-113.  92-114, 
92-115.  92-1 16  and  92-1 17. 


Egene  Wand  Area;  Blocks  89,  93.  and  90.  Leases  OCS  044.  0228.  and 
0229;  40  miles  southwest  of  Saint  Maiy  Parish.  LA. 

Brazos  Area,  Blodc  A-132.  Lease  OCS-G  2664.  50  mUes  east  of  k^istang 

Island  in  Nuecas  County.  TX. 
Brazoe  Area.  Blocfc  A-132,  Lease  OCS-G  2664,  50  miles  east  of  Mustang 

Island  In  Nuecas  County,  TX. 
Ship  Shoal  Area.  Blocks  154  and  150,  Leases  OCS  0420  md  0419,  34 

miles  south  of  Terrebonne  Parish,  LA. 
East  Cameron  Area,  Stock  104,  Lease  OCS-G  3975.  29  mHes  south  of 

Cameron  Parish.  LA. 
West  Delta  Area.  Btocks  36  and  38,  Leases  OCS-G  5671  and  5672,  9-11 

mHes  aoulheaal  of  Jefferson  Parish,  LA. 

HK|h  Island  Area.  Bk>ck  206,  Lease  OCS-G  1831,  23  mNas  southeast  d 
Galveston  island  In  Galveston  County.  TX. 

High  Island  Area.  Bkwk  206,  Lease  OCS-G  1831.  23  mUes  southeast  of 
Galveston  Island  m  Galveston  County,  TX 

VermWon  Araa.  South  AddWon,  Block  326,  Lease  OCS-Q  4428,  87  mOes 

south  of  VermUion  Pariah,  LA. 
WwwHion  Area.  Bkxk  54,  Lease  OCS-G  7678,  14  mOes  south  of  VermUion 

Parish,  LA. 
HS^  Island  Area,  South  Addition,  Block  A-542.  Lease  0CS-<3  2702,  92 

miles  southeast  of  Galveston,  TX. 
High  Island  Area.  Block  A-22,  Lease  OCS-G  6180,  36  mHes  south  of  Jef- 
ferson County.  TX. 
High  Island  Area,  Bkxk  A-22.  Lease  OCS-G  6180.  36  mHes  south  of  Jef- 

(eraon  County,  TX 
East  Cameron  Area,  Bkxk  88.  Lease  OCS-G  0834,  27  mles  south  of  Carrv 

eron  Parish,  LA. 
Eugene  Island  Area,  Block  221,  Lease  OCS-Q  7733.  63  mHaa  aouih  of 

Saint  Mary  Parish,  LA. 
West  Cameron  Area,  Bkxk  329,  Lease  OCS-G  6583,  34  miles  south  of 

Cameron  Parish,  LA. 
Mustang  Island  Area.  Bkxk  781,  Lease  OCS-O  5993.  22  mHes  east  of 

Mustang  Island.  Nuecas  County,  TX 
Mustang  Island  Area.  Bkick  781,  Lease  OCS-Q  5993,  22  mHes  east  of 

Mustang  Island.  Nueces  County,  TX 
Galveston  Area,  Btocka  A-86,  A-101.  and  A-127;  Leases  OCS-Q  8139, 

6140,  and  4727;  70  mHes  south  of  Galveston  County.  TX 

West  Cameron  Area,  Bkxk  57,  Lease  10541,  7  mHes  south  of  Cwneron 

Parish,  LA. 
West  Cameron  Area.  Bkxk  311,  Lease  OCS-Q  4765,  30  mHes  south  of 

Cameron  Parish,  LA. 
High  Island  Area.  East  Additk)n:  Bkxks  A-172,  A-173  and  A-178;  Leases 

OCS-G  6202, 6203,  and  6206;  40  mHes  south  of  Sablna,  TX 

Main  Pass  Area,  Bkxk  89.  Lease  OCS-Q  6804,  7  mHes  east  of  the  Breton 

NWR  and  Wiktemess  Area.  LA. 
East  Cameron  Area,  Bkxks  121  and  122,  Leases  OCS-Q  7647  Mid  5365, 

34  miles  southwest  of  Cameron  Parish,  LA. 

High  Island  Area.  Bkxk  A-414,  Lease  OCS-G  2685.  75  mHes  south  of  Jef- 
ferson County,  TX 

High  Island  Area,  Bkxk  A-414,  Lease  OCS-Q  2685,  75  n*m  south  of  Jef- 
ferson County,  TX 

Ship  Shoal  Area,  Bkxk  215,  Lease  OCS-Q  1230.  31  mles  south  of 
Terreborme  Parish,  LA. 

South  Marsh  Island  Area.  North  AOdMon,  Bkxk  280.  Lease  OCS-Q  5197, 
20  miles  south  of  SheU  Kays  Nalkxtal  WHdWe  Refuge.  It>eria  Parish,  LA. 

Eugene  Island  Area,  Bkxk  260.  Lease  OCS-G  1881.  45  mHaa  aoulh  of 
Saint  Mary  Par1s^  LA. 

VemiHton  Area,  Bkxk  116.  Lease  OCS-Q  5414,  30  mHes  south  of  VennlDon 
Parish,  LA. 

South  Pelto  Area,  Bkxk  12,  Lease  OCS  072.  7  miles  south  of  the  Isles 
Demleres.  Terrabonna  Parish,  LA. 

South  Pelto  Area.  Bkxk  19  and  20,  Leases  OCS  073  and  074.  18  mHes 
south  of  Terrebonne  Partrih.  LA. 


4/17/92 

5A06/92 
9/17/92 
6/23/92 
6/04/92 
S^06;«2 

5/15/92 

7/2<V92 

6/27/92 
SA)9/92 

10/02/92 
7/0B/92 
9/02/92 
7/14A2 

10^4/92 
7/09/92 
6/2692 
8/1992 
7/0892 

7/06/92 
7/02/92 
8/21/92 

7/01/82 
7/1392 

7A>892 
fl/1592 
7/0692 
7/24/92 
89392 
7/1692 
8/1392 

8/21/92 


IMI 


Federal  Register  /  Vol.  58.  No.  101  /  TTiursday.  May  27.  1993  /  Notices 


30807 


AcOvtty/opefator 


OXY  USA,  Inc.  structure  removal  operaions,  SEA 
No.  ES/SR  92-118. 

Hal4^ou8ton  Company,  stnidura  ramoviy  oper- 
ations. SEA  No.  ES/SR  92-1 19. 

HaN-Houston  Company,  stiucture  removal  oper- 
ations. SEA  No.  ES/SR  92-1 19A. 

Chevron  U.SA  Inc.,  structire  removal  operations. 
SEA  No.  ES/SR  92-120. 

MoM  Exploration  &  Producing  U.S.  Inc..  stnicture 
removal  operetions,  SEA  No.  92-121. 

Texaco  Exphxation  and  Production  Inc..  stnxture 
removal  operations.  SEA  Noe.  92-122  through 
92-124. 

General  AOaniic  Resources.  Inc.,  structure  removal 
operations,  SEA  Nos.  ES/SR  92-125  and  92- 

las. 

Union  Pacific  Resources,  structure  removal  oper- 
ations, SEA  No.  ES/SR  92-127. 

Union  Pacific  Resources,  stmctura  remov«y  oper- 
allons.  SEA  No.  ES/SR  92-128. 

Union  Pacific  Resources,  structure  removrt  oper- 
ations. SEA  No.  ES/SR  92-129. 

Union  Pacific  Resources,  structure  removal  oper- 
rtions,  SEA  No.  ES/SR  92-130. 

Shel  Offshore  Inc.,  structure  removal  operetions 
SEA  No.  ES^R  92-131. 

TfunkHne  Gas  Company,  stnjcture  removal  oper- 
attons,  SEA  No.  ES/SR  92-132. 

Tennessee  Gas  Pipeline  Company,  stnjcture  re- 
moval operations,  SEA  No.  ES/SR  92-133. 

Koch  Exploration  Conipany.  structure  removal  op- 
erations, SEA  No.  ES/SFI  92-134. 

Han-Houston  OH  Company,  stnxrture  removal  oper- 
ations, SEA  No.  ES/SR  92-135. 

Mot*  Exploration  &  Producing  U.S.  Inc.,  structure 
removal  operetions.  SEA  No.  ES/SR  92-137. 

Freeport-McMoRan  Oil  &  Gas.  structure  removal 
operations.  SEA  Nos.  ES/SR  92-138  and  92- 
139. 

Freeport-McMoRan  01  &  Gas,  stnjcture  removal 
operations,  SEA  Noe.  ES/SR  92-140. 

Sair«<jan  OH  Corporation,  stnjcture  removal  oper- 
ations. SEA  No.  ES/SR  92-141. 

Kerr-McGee  Corporation,  8tnx:ture  removal  oper- 
ations. SEA  No.  ES/SR  92-142. 

Karr-McGee  Corporation,  structure  removtri  oper- 
ations. SEA  No.  ES/SR  92-1 42A. 

Chevron  USA  Inc.,  structure  remove  operations 
SEA  No.  ES/SR  92-143. 

Shel  Offshore.  Inc.  stnjcbjre  removal  operations. 
SEA  No.  ES/SR  92-144. 

NERCO  OH  and  Gas,  Inc..  structure  removal  oper- 
allcns.  SEA  No.  ES^R  92-145. 

NERCO  OH  and  Gas.  Inc..  stnjcture  removtrf  oper- 
ations, SEA  No.  ES/SR  92-146. 

NERCO  OH  and  Gas,  Inc.,  stnjcture  removal  oper- 
ations, SEA  1^  ES/SR  93-001. 

MoM  Exploration  &  Producing  U.S.  Inc..  stnjcture 
removal  operations,  SEA  No.  ES/SR  93-002. 

Chevron  U.S>.  Inc.,  structure  removal  operatkxts, 
SEA  No.  ES/SR  93-OOa 

Zllkha  Energy  Company,  stnjcture  removal  oper- 
ations, SEA  No.  ES/SR  93-004. 

PG4E  Resources  Offshore  Cotrpetry,  stnjcture  rs- 
moNJal  operations.  SEA  No.  ES/SR  93-005. 

Challenger  Minerals,  Inc..  stnjcture  removal  oper- 
ations, SEA  No.  ES/SR  93-006. 

Chevron  U.SA  Inc.,  stmcture  renwval  Operations 
SEA  No.  ES/SR  93-007. 

Chevron  U.SA  Inc.,  structure  removal  Operations 
SEA  No.  ES/SR  93-006. 

Taylor  Energy  Company.  NORM  Dispoeiri  Ooer- 
atiori«.SEANo.  NORI«M)01. 


Location 


Date 


Main  Pass  Area.  Block  91,  Lease  OCS-G  1366.  3  miles  east  of  the  Breton  7/2»92 

National  Wildlife  Refuge  and  WiWemess  Area,  St.  Bernard  Paris^  LA. 

Parish,  LA. 
V^JjJton  Area.  Block  69,  Lease  OCS-G  4103.  12  mies  sou*  of  Vennllon  9/D4/92 

Mobile   Area.    Block   906.    Lease   OCS-G    5070,    20   mies    south    of        /1(yi3«> 
Pascagoula,  MS. 

V«rm*OT  Area.  Bkx*  271.  Lease  OCS-G  4800.  78  miles  south  of  Verrnilion  9^09/92 

Parish.  LA. 

South  Marah  Island  Area;  North  AddNkjn,  Blocks  212.  217,  and  218:  Lease  9/11/92 

OCS  031O.  4  milee  aoutt  of  the  Marsh  Itimd  WiUNfe  Refuge,  Iberia  Par- 
ish, LA 

West  Cameron  Area,  Bkxks  265  and  266.  Leases  OCS-G  2537  and  2538,  a«y92 

57  miles  southwest  of  Freshwater  City,  LA. 

High  Island  Area,  East  Ad<Mon.  Bkick  A-183,  Lease  OCS-G  8170   44  9/16/92 

miss  south  of  Sabine  Pass,  TX. 

West  Cameron  Area,  Btock  420.  Lease  OCS-G  5321,  55  miles  south  of  9/11/92 

Cameron  Parish,  LA 

Stiip  Shoal  Area.  Bkxk  165,  Lease  OCS-G  5548,  30  miles  south  of  9«)9/92 

Tenebonne  Partsh,  LA.  ww*,*^ 

East  Cameron  Area.  Bkx*  106.  Lease  OCS-G  8644.  32  miles  south  of  lt/D3«2 

Cameron  Partsh,  LA.  "»*»«« 

Vermilion   Area.   Block   223,   Lease   OCS-G   5426.   44   mHes  south  of  9/2S/92 

Terrebonne  Parish.  LA.  "^-^ 

South  Timbalier  Area,  Block  72.  Lease  OCS-G  1244,  20  miles  south  of  9«)2/92 

Ten^bonne  Parish,  LA.  •'««!»« 

South  TlmbaBer  Area.  Bkx*  24,  Lease  OCS  0595,  6  m«es  south  of  »02/92 

Lafourche  Parish,  LA.  »>««»« 

East  Cameron  Area,  Block  44.  Lease  OCS-G  5022,  1 1  miles  south  of  Cam-  9/10/92 

eron  Parish.  LA 

South  Tlmbalier  Area,  Bkx*  144,  Lease  OCS-G  12965,  37  miles  south  of  9^11/92 

Cocodrie,  LA. 
St>ip  Shoal  Area.  Btock  72,  Lease  OCS  0060,  5  mies  south  of  the  Isles  9^17/92 

Demieres  in  Terrebonne  Parish,  LA. 

VennHion  Area.  Bkx*  161,  Lease  OCS-G  1127,  45  miles  south  of  Vemiilion  900/92 

Parish,  LA. 

VermBon  Area,  Bkx*  28,  Lease  OCS-G  4784,  4  miles  south  of  Vermilion  11/02/92 

Parish,  LA. 

South  Timbator  Area,  Bkx*  172,  Lease  OCS-G  1256.  45  miles  south  of  9/29/92 

Cocodrie,  lA 

South  Timbalier  Area,  Bkx*  34,  Lease  OCS-G  4842,  15  nrtes  south  of  9^23^2 

Terrebonne  Parish,  LA 
South  Timbalier  Aea.  Bkx*  34,  Lease  OCS-G  4842.  10  miles  south  of  11/10«2 

Terrebonne  Parish,  LA. 

Ship  Shoal  Area,   Bkx*  99,   Lease  OCS-O   1007,  24  nvles  south  of  9/18«2 

Terrebonne  Parish,  LA. 

Eugene  Island  Area.  Bkx*  189,  Lease  OCS  0423.  32  mHes  soutiwest  of  1(yi4«2 

Terrebonne  Parish.  LA 
East  Cameron  Area,  South  Addition,  Bkx*  237,  Lease  OCS-Q  2869  51  10/21/92 

miles  south  of  Vermilion  Parish,  lA 
East  Cameron  Area.  Bkx*  246,  Lease  OCS-G  7653.  84  mUes  south  of  10/06/92 

Cameron  Parish.  LA. 

VermlUon  Area.  Bkx*  171,  Lease  OCS-G  1130.  32  rriles  south  of  Cameron  10»28«2 

Parish,  LA 

South  Pelto  Area.  Bkx*  9,  Lease  OCS-G  2924,   10  mUes  south  of  10/28/92 

Terrebonne  Parish,  LA. 

South  Timbalier  Area.  Bkx*  52.  Lease  OCS-G  1241.  31  mUes  south  of         10/16/92 

LeevUle.  LA 
South  Timbalier  Area.  Bkx*  106.  Lease  OCS-G  9643.  26  miles  south  of  10^29/92 

Lafourche  Parish.  lA 
We«t  Cameron  Area,  Btock  318,  Lease  OCS-G  9412.  37  mites  south  of  10/29/92 

Canf»eron  Parish,  LA. 

High  Island  Area.  South  Additwn.  Bkx*  A-567.  Lease  OCS-G  2715,  106  11/08/92 

mHes  south  of  Sabine  Pass.  TX. 
South  Timbalier  Area,  Bkx*  130,  Lease  OCS  0456.  26  mites  south  of  11/17/92 

Lafourche  Parish.  LA 
South  Tknbaler  Area.  Bkx*  151.  Lease  OCS  0463.  30  mHes  south  of  11/17/92 

Lafourche  Parish.  LA 

Venrtton  Area.  Bkx*  191.  Lease  OCS-Q  1134,  38  mies  south  of  VemHtton  11/22/92 

Parish,  LA. 
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Adtvity/operator 


LOCfltDOO 


Date 


She!  Offshore.  Inc..  NORM  Disposal  Operations. 

SEA  No  NOflM-002 
Shel  Offshore,  inc.,  N0RK4  Disposal  Operations, 

SEA  No.  NOFID4-003. 
Shel  Offshore,  Inc.,  NORM  Disposal  Operations, 

SEA  No.  NORM-004. 
OOECO  OH  and  Qas  Coinpany,  NORM  Disposal 

Operations,  SEA  No.  NORM-005. 
SONAT   Exploration  Company,   NORM   Disposal 

Operations,  SEA  No.  NORM-006. 

OOECO  01  and  Qas  Company,  NORM  Disposal 

Operations.  SEA  No.  NORM-007. 
ODECO  Oil  and  Gas  Company,  NORM  Disposal 

Operatloru,  SEA  No.  NORM-009. 
Anadailu)  Petroleum  Corporation,  NORM  Disposal 

Operations.  SEA  No.  NORM-010. 
Enron  Oil  &  Gas  Company,  NORM  Disposal  Oper- 
ations, SEA  No.  NORM-011. 
She«  Offshore.  Inc.,  NORM  Disposal  Operations, 

SEA  No.  NORM-012. 
MobH  Exploration  &  Producing  U.S.  Inc.,  NORM 

Disposal  Operations,  SEA  No.  NORM-013. 
ODECO  Oil  and  Gas  Company.  NORM  Disposal 

Operations,  SEA  No.  NORM-014. 
Chevron  U.S.A.  Inc.,  NORM  Disposal  Operations, 

SEA  No.  NORM-015. 
W&T  Offshore.  Inc.,  NORM  Disposal  Operations, 

SEA  No.  NORM-016. 
Shel  Offshore  Inc.,  NORM  Disposal  Operations, 

SEA  No.  NORM-017. 

NERCO  01  and  Gas,  Inc..  NORM  Disposal  Oper- 
ations. SEA  No.  NORM-018. 

Diamond  Shamrodc  Offshore  Partners  Limited  Part- 
nership, NORM  Disposal  Operations.  SEA  No. 
NORM-019. 

Texaco  Exploration  and  Production  Inc.,  NORM 
Disposal  Operations.  SEA  No.  NORM-020. 

Conoco  Inc.,  NORM  Disposal  Operations,  SEA  No. 
NORM-021. 

UNOCAL  Exploration  Corporation,  NORM  Disposal 

Operations,  SEA  No.  NOflM-022. 
Amoco  Production  Company,  NORM  Disposal  Op- 
erations, SEA  No.  NORM-023. 
Chevron  U.S.A.  Inc..  NORM  Disposal  Operations, 

SEA  No.  NORM-026. 
Alliance  Operating  Corporation,   NORM   Disposal 

Operations,  SEA  No.  NORM-027. 
W&T  Offshore,  Inc..  NORM  Disposal  Operations, 

SEA  No.  NORM-028. 
Anadarto  Operating  Corporation,  NORM  Disposal 

Operations,  SEA  No.  NORM-029. 
Texaco  Exploration  and  Production  Inc.,  NORM 

Disposal  Operations,  SEA  No  NORM-030. 
Shel  Offshore  Inc.,  NORM  Disposal  Operations, 

SEANo.  NORM-031. 


Enron  Oil  &  Gas  Company,  NORM  Disposal  Oper- 
ations, SEA  No.  NORM-036. 


Forest  01  Corporation.   NORM   Disposal   Oper- 
ations, SEA  No.  NORM-038. 

NERCO  01  and  Gas,  Inc.,  NORM  Disposal  Oper- 
•tlont,  SEA  No.  NORM-039. 


HK^  Island  Area.  Block  179,  Lease  OCS-G  3236.  IS  mOes  south  of  Cham- 
bers County,  TX. 
South  Peito  Area.  Block  20,  Lease  OCS  074,  8  mHes  south  of  Terrebonne 

Parish,  LA. 
VemfUHon  Area.  BkKk  221,  Lease  OCS-G  4424, 45  mNes  south  of  Venmiiion 

Parish,  LA. 
South  Pelto  Area.  Bkxk  20,  Lease  OCS  074,  8  miles  south  of  Terrebonne 

Parish,  LA. 
Various  blocks  In  East  Cameron,  Ship  Shoal  and  Mustang  Island  Areas, 

Leases  OCS-G  2853,  3288,  2038,  1525,  1984,  and  4064;  various  dis- 
tances offshore  the  Louisiana  and  Texas  coasts. 
Main  Pass  Area.  Bkx:k  106,  Lease  OCS-G  8749,  45  mHes  east  of 

Plaquemirws  Parish,  LA. 
Ship  Shoel  Area,  Bkxk  134,  Lease  OCS-G  5201,  15  miles  south  of 

Terrebonne  Parish,  LA. 
East  Cameron  Area,  Stock  359.  Lease  OCS-G  2567,  79  mHes  south  of 

Cameron  Parish,  LA. 
Matagorda  Island  Area,  Stock  620,  Lease  OCS-G  3087,  20  miles  south  of 

Matagorda  Courrty,  TX. 
South  Pass  Area,  Stock  70,  Lease  OCS-G  1614,  10  miles  southeast  of 

Plaquemines,  Parish,  LA. 
West  Cameron  Area,  Btock  617,  Lease  OCS-G  2559,  89  miles  south  of 

Cameron  Parish.  LA. 
West  Cameron  Area,  Btock  187,  Lease  OCS-G  5290,  22  miles  south  of 

Cameron  Parish,  LK 
Main  Pass  Area,  Btock  42,  Lease  OCS  0375,  25  miles  east  of  Plaquemines 

Parish,  LA. 
Ship  Shoal  Area,   btock  219,   Lease  OCS  0829,  37  mHes  south  of 

Terrebonne  Parish,  LA. 
Various  btocks  in  Eugene  Island,  High  Island,  South  Marsh  Island,  and 

South  Timbaiier  Areas;  Leases  OCS-G  1220,  2116,  3236.  2280,  and 

4240;  vartous  distances  offshore  tt>e  Louisiana  and  Texas  coasts. 
Eugene  Island  Area.  Block  43,  Lease  OCS-G  3561,  6  n>4ies  southwest  of 

St.  Mary  Parish,  LA. 
Venntlion  Area.  Block  226.  Lease  OCS-G  1 144, 46  miles  south  of  Vemnilion 

Parish,  LA. 

West  Delta  Area,  Btock  109.  Lease  OCS-G  2937,  13  mUes  south  of 
Plaquemines  Parish,  LA. 

Grand  Isle  Area,  Btocks  47  and  43,  and  Ewing  Bank  Area,  Btock  305, 
Leases  OCS  0133.  0175,  and  OCS-G  4254,  various  tocattons  offshore 
the  Louisiana  coast 

Ship  Shoal  Area,  Btock  215,  Lease  OCS-G  1230,  28  miles  south  of 
Terret)onr>e  Parish.  LA. 

West  Delta  Area.  Btock  35,  Lease  OCS-G  1069.  9  miles  south  of 
Plaquemines  Parish,  LA. 

South  Timbaiier  Area,  Btock  177,  Lease  OCS-G  1260,  27  miles  south  of 
Lafourctw  Parish,  LA. 

Eugene  Island  Area;  Btocks  219.  90,  and  95;  Leases  OCS  0808,  0228.  and 
046;  various  distarwes  offshore  the  Louisiana  Coast 

South  Marsh  Island  Area,  Btocks  6  and  11,  Leases  OCS-G  1177  and  1182, 
various  distances  offshore  the  Louisiarui  Coast 

East  Canrwron  Area,  block  104,  Lease  OCS-G  3975,  25  mites  south  of 
Cameron  Parish,  LA. 

West  Delta  Area,  Btock  109,  Lease  OCS-G  2937,  18  mites  south  of 
Plaquemines  Parish,  LA. 

Brazos,  East  Cameron,  Eugene  Island,  Green  Canyon,  High  istend,  Mis- 
sissippi Canyon,  North  Padre  Island,  Sabine  Pass,  Ship  Shoal,  South 
Marsh  Island,  South  Padre  Island,  South  Timbaiier,  VemiHton,  West  Canv 
eron,  and  West  Delta  Areas;  Leases  OCS  0367  and  0423,  and  OCS-G 
3936,  3938,  4101,  0985,  2116,  4131,  5889,  3236,  4734,  2428,  2638, 
2968,  8958,  5961.  3958,  4232,  1039,  2279,  2280,  2282,  2592,  1614, 
1870,  4888,  5646,  4240,  3594,  3125,  4424,  2088,  2091,  2275,  4085.  and 
2015;  various  distances  offshore  tl>e  Texas,  Mississippi,  and  Louisiana 
coasts. 

Matagorda  Island  Area;  Btocks  638,  555,  700,  and  713;  Leases  OCS-G 
6044,  3079,  3108.  and  3466;  Mustang  Island  Area;  Btocks  758  and  784; 
Leases  OCS-O  3020  and  5996;  various  distances  offshore  the  Texas 
coast 

Eugene  Island  Area.  Btocks  307,  309,  and  325;  Vermilton  Area,  Btocks  267 
and  256;  Leases  OCS-G  1980,  0997,  5517.  1977,  and  1153;  various  k>- 
cattons  offshore  the  Louisiana  coast. 

Matagorda  island  Area,  Btock  639,  Lease  OCS-G  4542,  23  mites  south  of 
Matagorda  County,  TX. 


11/29/92 
12/06/91 

2/20/91 
12/17/91 

2/19/92 

2/14/92 
2/14/92 
2/28/92 
3/22/93 
2/25/92 
2/21/92 
3/23/92 
7/02«2 
4/02/92 
4/24/92 

3/27/92 
4/30/92 

5/15/92 
5/15/92 

5/12/92 
5/22/92 
5/28/92 
5/29/92 
6/15/92 
6/02/92 
6/15/92 
7/10«2 


8/05/92 


7/30/92 


7/31/92 
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Acttvtty/opttfalor 


BT  OpWBting  Company.  NORM  Dispose  Opw- 
•aons,  SEA  No.  NORM-040.         > 

NEROO  01  &  Gas.  Inc..  NORM  Dispose  Oper- 
ations, SEA  No.  NORM-043. 

OOECO  01  and  Gas  Company,  NORM  Disposal 
Operations,  SEA  No.  NORM-044. 

Diamond  Shamrodt  Offshore  Partners  Umtted  Pan- 
ftersfilp,  NORM  Disposal  Operations,  SEA  No. 
NORM-045 

OXY  USA  Inc.,  NORM  Disposal  Operations.  SEA 
No.  NORM-046. 

Narco  Oil  and  Gas.  Inc.,  NORM  Dispose  Oper- 
ations, SEA  No.  NORM-047. 

Crwvron  U.S.A.  Inc.,  NORM  Disposal  Operations 
SEA  No.  NOFIM-O4e. 

Total  Mkwtome  Corporation,  NORM  Dispose  Op- 
erations, SEA  1^.  NORM-049. 

Karr-McOae  Corporation,  NORM  Disposal  Oper- 
ations, SEA  No.  NORM-^)50. 

Chevron  USA  Production  Company,  NORM  Dis- 
posal Operations.  SEA  No.  NORM-051. 

Amerada  Hess  Corporation,  NORM  Disposal  Oper- 
ations. SEA  No.  f4ORM-052. 

Chevron  U.S.A.  Inc.,  NORM  Disposal  Operations, 
SEA  No.  NOi^M-053. 

UNOCAL  Corporation,  NORM  Disposal  Operations, 
SEA  No.  NORM-054. 

General  Atlantic  Reaourcaa,  inc,  NORM  Disposal 
Operabone.  SEA  No.  NORM-055. 

UNOCAL  Corporation  inc.,  NORM  Disposal  Oper- 
atlone,  SEA  No.  NORM-057. 

Chalton0er  Minerals  Inc.,  NORM  Dispostri  Oper- 
ations. SEA  No.  NORM-058. 

MoM  Expioratton  ft  Produdno  U.S.  Inc.,  NORM 
Diaposai  Operations,  SEA  No.  I4ORM-059. 


Location 


VamiHon  Area.  Bock  124.  Lease  OCS  0495,  24  n«es  south  of  Vermilion 
Parish.  LA. 

Ship  Shoal  Area,  Bock  202,  Lease  OCS-G  5558,  36  miles  south  of 
Terrebonne  Paris^  LA. 

Mam  Pass  Area.  Bock  163,  Lease  OCS-G  7809,  17  mHes  east  of  St.  Ber- 
nard Parish,  LA. 

West  Cameron  Area,  Bock  178,  Lease  OCS-G  5286.  19  m«es  south  of 
Cameron  Parish,  LA. 

Matagorda  Island  Area.  Bock  668,  Lease  OCS-G  4065,  25  mies  east  of 

Aransas  County,  TX. 
East  Cameron  Area,  Bock  246,  Lease  OCS-G  7653,  60  mies  south  of 

Carmeron  Partsh,  LA. 
South  TimbaHer  Area,  Bock  151,  Lease  OCS  0463,  25  miles  south  of 

Lafoim:he  Parish,  LA. 
VermHon  Area.  Bock  267.  Lease  OCS-G  3135,  55  miles  south  of  Vermilton 

Parish,  LA. 
Ship  Shoal  Area.  Bock  33,  Lease  OCS  0336,  8  miles  south  of  Terrebonne 

Parish,  LA. 
South  Timbalier  Area.  Bock  130,  Lease  OCS  0456,  23  miles  south  of 

Lafourche  Parish,  LA. 
High  Island  Area,  BJock  A-530,  Lease  OCS-G  13339.  75  mHes  south  of 

Galveston,  TX. 
Grand  Isle  Area.  Bock  26,  Lease  OCS  0390,  4  miles  south  of  LakMrche 

Parish.  LA. 
Ship  Shoal,  Eugene  Island,  and  Soutft  Timbalier  Areas;  Bocks  209.  365 

and  276;  Leases  OCS  0827  and  0989.  and  OCS-G  3786,  and  1241;  var- 

kxis  dwtances  offshore  the  Louisiana  coast. 
West  Cameron  Area.  Bock  266.  Lease  OCS-G  2538.  43  rrvtos  south  of 

Cameron  Parish,  LA. 
East  Cameron  Area,  Bock  58,  Lease  OCS-G  3530.  11  mHes  south  of  Cam- 
eron Parish,  LA. 
Kigh  Island  Area,  Bock  A-567,  Lease  OCS-G  2715.  86  mHes  south  of  Jef- 
ferson County.  TX. 
Ship  ShoeJ  Area.  Bocks  63  and  72.  Leases  OCS  057  and  OCS-G  12348.  9 

miies  south  of  Terrebonrw  Parish,  LA. 


Date 


8/10/92 
8/14/92 
8/14/92 
8/17/92 

8/17/92 

9/09/92 

10/26«92 

10/2/92 

9/24/92 

10/15/92 

10/19*92 

10/29/92 

10/27/92 

11/02^ 
12/03/92 
11/25/92 
12W7/92 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mstxico  CX^  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOB  FURTHEfl  MFORMATION  CONTACT: 
Public  Information  Unit,  Information 
Services  Section,  Gulf  of  Mexico  CX^S 
Region,  Minerals  Management  Service, 
1201  Elrowood  Park  Boulevard.  New 
Orlaans.  Louisiana  70123-2394, 
Telephone  (504)  736-2519. 

SUPPLDIKKTARY  MFORMATION:  The  MMS 
pr^jares  EA's  and  FCWSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
afiisct  the  quality  of  the  human 
environment  in  the  sensa  of  NEPA 


section  102{2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  May  19. 1993. 
|.  Rogsrs  Pearcy, 

Regional  Director.  Culf  of  Mexico  OCS  Region. 
[FR  Doc.  93-12603  Filed  5-26-93;  8:45  am] 
BIUJNO  CODE  49ie-«m-M 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submittetffor  OMB 
Review 

AGENCY:  United  SUtes  International 
Trade  Commission. 
ACTION:  In  accordance  %vith  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35).  as 
amended,  the  Commission  has 
submitted  a  proposal  for  the  collection 


of  information  to  the  Office  of 
Management  and  Budget  for  review. 

PURPOSE  Of  MI=ORMATK>N  COaECTION: 

The  proposed  information  collection  is 
a  "generic  clearance"  under  which  the 
Commission  can  issue  questionnaires 
for  the  following  types  of  investigations: 
countervailing  duty,  antidumping, 
escape  clause,  escape  clause  review, 
market  disruption,  and  "interference 
with  programs  of  the  USDA." 

SUMMARY  OF  PROPOSAL: 

(1)  Number  of  forms  submitted:  Three. 

(2)  Title  of  forms:  Sample  Pmducers', 
Sample  Importers',  and  Sample 
Purchasers'  questionnaires  (i.e.,  the 
"samples"  are  an  aggregate  of  the 
information  that  is  likely  to  be 
collected  in  a  series  of  questionnaires 
issued  under  the  generic  clearance.) 

(3)  Type  of  request:  Extension. 

(4)  Description  of  respondents: 
Businesses  or  farms  that  produce, 
import,  or  purchase  products  imder 
investigation 

(5)  Estimated  reporting  burden: 
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Pro- 

Pur- 

ducers 

ers 

ers 

Estimated  aver- 

age  burden 

(hours  per  re- 

sponse   

48.1 

56.4 

21.2 

Proposed  fre- 

querKyotre- 

sponse  

1 

1 

1 

Estimated  num- 

ber of  re- 

spondents 

652 

813 

464 

Estimated 

totai  an- 

nual bur- 

den 

(hours)  ... 

31.341 

45.824 

9.835 

Information  obtained  from  the  forms 
that  qualifies  as  business  proprietary 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

AODfTIOMAL  INFORMATION  OR  COMMENT: 

Copies  of  the  proposed  from  and 
supporting  documents  may  be  obtained 
from  Bonnie  Noreen,  (USITC,  tel.  no. 
202-205-3167).  Comments  about  the 
proposal  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  OfHce  Building, 
Washington.  DC  20503,  Attention:  Mr. 
Jeff  Hill.  Desk  Officer  for  U.S. 
International  Trade  Commission.  Any 
comments  should  be  specific,  indicating 
which  part  of  the  questionnaires  or 
study  plan  are  objectionable,  describing 
the  problem  in  detail,  and  including 
specific  revisions  or  language  changes. 

SUBMtSSiON  Of  COMMENTS:  Comments 
should  be  submitted  to  0MB  within  two 
weeks  of  the  date  this  notice  appears  in 
the  Federal  Register.  If  you  are  unable 
to  submit  them  promptly  you  should 
advise  0MB  within  the  two  week  period 
of  your  intent  to  comment  on  the 
proposal.  Mr.  Hill's  telephone  number  is 
202-395-7340.  Copies  of  any  comments 
should  be  provided  to  Robert  Rogowsky 
(United  States  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436). 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  202-205-1810. 

Issued:  May  21, 1993. 

By  order  of  the  Commission. 
Paul  Bardoe, 
Acting  Secretary. 

IFR  Doc  93-12549  Filed  S-26-93;  8:45  am] 
MJJNO  COM  Toao-sa-M 


[Inveetigatlon  Na  337-TA-343] 

Certain  Mechanlcai  Gaar  Coupllnga 
and  Componenta  Tlwreof; 
Commiaalon  Determination  Not  To 
Review  an  Initiai  Determination 
Designating  the  investigation  "More 
Complicated" 

AGENCY:  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
designating  the  above-captioned 
investigation  "more  complicated."  The 
statutory  deadline  for  completion  of  the 
investigation  is  extended  by  6  months, 
from  November  18, 1993,  to  May  18, 
1994, 

FOR  FURTHER  INFORMATION  CONTACT: 

Katharine  M.  Jones,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3097. 

SUPPt£MENTARY  INFORMATION:  On  April 
15, 1993,  Complainant  Kop-Flex,  Inc. 
filed  a  motion  to  designate  the  subject 
investigation'"more  complicated." 
Respondents  K-Power  Products.  Inc. 
and  A.B.  Hutchings  opposed  the 
motion.  The  Commission  investigative 
attorney  supported  the  motion. 

On  April  23, 1993,  the  presiding 
administrative  law  judge  issued  an  ID 
(Order  No.  16)  granting  the  motion  to 
designate  the  investigation  more 
complicated  due  to  the  complex  nature 
of  the  subject  matter  at  issue,  discovery 
problems,  a  number  of  outstanding 
motions,  and  the  expected  submission 
of  a  settlement  agreement. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  interim  rule  210.53, 19 
CFR  210.53. 

Copies  of  the  ED  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-2648. 

By  order  of  the  Commission. 


Issued:  May  19, 1993. 

Paul  R.  Bardoe. 

Acting  Secretary. 

(FR  Doc.  93-12548  Filed  5-26-93;  8:4S  am] 

BiujNa  cooe  Tua-M-M 


Pnveetigatlon  No.  337-TA-351] 

Certain  Removat>le  Hard  Disk 
Cartridges  and  Products  Containing 
Same;  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  16, 1993,  under  section  337  of  the 
Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337.  on  behalf  of  SyQuest 
Technology,  Inc..47071  Bayside 
Parkway.  Fremont  California  94538.  As 
amended  complaint  was  filed  on  May 
12, 1993  and  a  supplement  to  the 
complaint  was  filed  on  May  13. 1993. 
The  complaint,  as  amended  and 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States  of  certain  removable  hard 
disk  cartridges  and  products  containing 
same  by  reason  of  alleged  (1) 
misappropriation  of  trade  secrets:  (2) 
infringement  of  U.S.  Registered 
Trademark  Nos.  1,339.056. 1.701,  586. 
and  1,342,  356;  (3)  misappropriation  of 
trade  dress;  (4)  false  designation  of 
origin;  and  (5)  passing  off.  The 
complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsections  (a)(1)(A)  and 
(a)(2  j  of  section  337,  and  that  the  threat 
or  effect  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  the  domestic 
industry. 

The  complaint  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 


Sarah  C.  Middleton,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2576. 
AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  §  210.12  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  §  210.12, 
SCOPE  OF  INVEST1GATK)N:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
May  20, 1993,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine: 

(a)  whether  there  is  a  violation  of 
subsection  {a)(l)(A)  of  section  337  in  the 
importation  into  the  United  States  or  in 
the  sale  of  certain  removable  hard  disk 
cartridges  and  products  containing  same 
by  reason  of  (1)  misappropriation  of 
trade  secrets;  (2)  misappropriation  of 
trade  dress;  (3)  false  representation  of 
source;  (4)  false  advertising;  and  (5) 
passing  off;  the  threat  or  effect  of  which 
is  to  destroy  or  substantially  injure  an 
industry  in  the  United  States;  and 

(b)  whether  there  is  a  violation  of 
subsection  (a)(1)(C)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  removable  hard  disk  cartridges 
and  products  containing  same  by  reason 
of  infringement  of  U.S.  Registered 
Trademark  Nos.  1,339,056, 1,70.1,586, 
and  1,342,356;  and  whether  there  exists 
an  industry  in  the  United  States  as 
required  by  subsection  (a)(2)  of  section 
337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — SyQuest 
Technology,  Lie,  47041  Bayside 
Parkway,  Fremont,  California  94538. 

(b)  The  respondents  are  the  following 
individuals  and  companies  alleged  to  be 
in  violation  of  section  337,  and  are  the 
parties  upon  which  the  compliant  is  to^ 
be  served: 

Srinivasan  V.  Chari.  a.k.a.  Ravi  Chart,  304 

Casitas  Bulevar,  Los  Gatos,  California 

95030. 
Nomai  S.  A.,  188  Rue  de  la  Liberie.  B.P.  141, 

50301  Avranches  cedox,  France. 
Marc  Prouin,  188  Rue.  de  la  Liberte,  B.P.  141, 

50301  Avranches  cedex,  France. 
Herve  Frouin.  188  Rue  de  la  Liberte,  B.P.  141, 

50301  Avranches  cedex,  France. 
Kevin  Scheier,  4541  Fairforook  Drive, 

Mountain  View,  California  94040. 

(c)  Sarah  C.  Middleton,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
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International  Trade  Commission,  500  E 
Street  SW..  room  401M,  Washington,  DC 
20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(4)  For  the  investigation  and  so 
instituted,  Janet  D.  Saxon,  Oiief 
Administrative  Law  Judge,  U.S. 
International  Trade  Commission,  shall 
designate  the  presiding  administrative 
law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  S  §  210.16(d)  and  210.21(a)  of  the 
Commission's  Rules,  19  CFR  201.16(d) 
and  210.21(a).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  In  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  this  issuance  of  an  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

Issued:  May  21, 1993. 

By  order  of  the  Conunission. 
Paul  R.  Bardos, 
Acting  Secretary. 

[FR  Doc.  93-12550  Filed  5-26-93;  8:45  ami 
nujNo  cooc  7ow-a>-M 


Pnv.  Na  337-TA-333  Andllwy  ProcMding] 

Certain  Woodworking  Accessories; 
Commission  Decision  to  Certify  to  an 
Administrative  Law  Judge  the  Issue  of 
Possible  Abuse  of  Commission 
Process  by  Complainant  and^or 
Complainant's  Counsel 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  decided  to  certify  to  an 


administrative  law  judge  (ALJ)  the  issue 
of  possible  abuse  of  commission  process 
by  complainant  Cantiin,  Inc.  and/or 
complainant's  counsel  in  the  above- 
captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabetii  Q  Rose,  Esq.,  Office  of  Uie 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3113.  Copies  of  the  Commission's 
Order  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436;  telephone  (202) 
205-2000.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202J 
205-2648. 

SUPPl^MENTARY  »4F0RMATI0N:  On 
November  25, 1991.  Cantiin.  Inc. 
("Cantiin")  filed  a  complaint  and 
motion  for  temporary  relief  with  the 
Commission  pursuant  to  section  337  of 
the  Tariff  Act  of  1930.  The  Commission 
voted  to  institute  an  investigation  of 
Cantiin 's  complaint  on  December  30. 
1991.  Unknown  to  the  Commission, 
Cantiin  had  entered  into  a  settlement 
agreement  with  one  of  the  alleged 
infringers,  Trend-Lines,  Inc. 
("Trendlines"),  on  December  18, 1991, 
after  Cantlin's  complaint  and  motion  for 
temporary  relief  were  filed  but  before 
the  Commission  voted  to  institute  an 
investigation.  Cantlin's  counsel,  certain 
members  of  the  law  firm  of  Cesari  and 
McKenna.  of  Boston.  Massachusetts,  did 
not  provide  the  Commission  with  copies 
of  the  settlement  agreement  until 
January  2, 1992. 

On  February  6, 1992,  complainant 
Cantiin  and  respondent  Trendlines 
jointly  filed  Motion  No.  333-11 
requesting  the  withdrawal  of  Cantiin 's 
motion  for  temporary  relief  as  to 
Trendlines  on  tiio  basis  of  the 
aforementioned  settlement  agreement 
with  Trendlines.  On  February  7, 1992, 
the  ALJ  issued  Order  No.  15  directing 
Cantlin's  counsel  to  show  cause,  and  the 
Commission  investigative  attorney  and 
the  remaining  parties  to  state  their 
position  on,  why  Cantiin  and  its  counsel 
should  not  be  found  to  have  abused 
Commission  process  by  failing  to 
disclose  the  settlement  agreement  to  the 
Commission  prior  to  the  vote  on 
institution  on  December  30.  1991.  The 
parties  responded  and  on  February  20, 
1992.  the  ALJ  issued  Order  No.  16  in 
\vhich  he  found  that  the  terms  of  the 
settlement  agreement  were  material  to 
the  issue  of  whether  Trendlines  should 
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have  been  named  a  respondent  and  that 
there  was  an  intent  by  Cantlln's  counsel, 
but  not  by  Cantlin  itself,  to  mislead  the 
Commission  in  naming  Trendlines  a 
respondent.  On  the  basis  of  these 
findings,  the  ALJ  ruled  that  there  had 
been  an  abuse  of  Commission  process 
and  sancticmed  that  abuse  by  dismissing 
with  prejudice  Cantlin's  motion  for 
temporary  relief  and  recommending  that 
Cantlin's  counsel  be  publicly 
reprimanded. 

Because  Order  16  dismissing  Cantlin's 
original  motion  was  not  in  the  form  of 
an  initial  determination  ("ID"),  as 
required  by  interim  rule  210.24(e)(13). 
the  Commission  issued  an  order 
waiving  that  requirement  pursuant  to 
rule  201.4(b).  However,  due  to  statutory 
time  constraints,  the  Commission's 
order  did  not  address  the  issue  of 
whether  Cantlin  or  its  counsel  had 
abxised  Commission  process. 

The  ALJ  issued  his  final  ID  (Order  No. 
34)  on  September  30, 1992,  terminating 
the  investigation  and  terminating 
respondent  Trendlines  on  the  basis  that 
it  was  not  a  proper  party  to  the 
investigation  due  to  the  December  18 
agreement.  Although  the  ALJ  had  stated 
in  Order  No.  16  that  he  would 
specifically  request  in  his  final  ID  that 
the  Commission  find  that  an  abuse  of 
process  had  occurred,  he  did  not  do  so. 
Nor  did  he  reexamine  the  issue  and  rule 
upon  it  in  his  final  ID.  Thus,  the  abuse 
of  process  issue  remains  outstanding. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  §  210.5  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (19  CFR  210.5). 

Issued:May  18, 1993. 

By  order  of  the  Commission. 
Paul  R.  BardtM, 
Acting  Secntary. 

(FR  Doa  g»-12S51  Filed  ^26-93;  8-45  am] 
aNjjNacooi' 


INTERSTATE  COMMERCE 
COMMISSION 

AvaBability  of  EnvkomiMntal 
AsMssiTMnU 

Pursuant  to  42  U.S.C  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact 
Ms.Johnnie  Davis  or  Ms.  Tawanna 
Glover-Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 


Environment,  room  3219,  Washington. 
DC  20423,  (202)  927-5750  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 
AB-384,  Delta  Southern  Railroad  Co.— 

Abandonment  in  Union  Parish,  LA. 

and  Union  County,  AR.  EA  available 

5/19/93. 
AB-1  (Sub-No.  238),  Chicago  and  North 

Western  Transportation  Co. — 

Abandonment — Between  Duck  Creek 

and  Kelly,  Wisconsin.  EA  available  5/ 

19/93. 
AB-55  (Sub-No.  459X).  CSX 

Transportation.  Inc. — ^Abandonment 

Exemption — In  Montgomery  County. 

AL.  EA  available  5/21/93. 
Sidney  L  Strickland,  Jr., 
Secretary. 

[FR  Doc.  93-12586  Filed  &-26-g3;  8:45  am] 
aajjNo  cooe  T«36-oi-« 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Under  the 
Clean  Air  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  May  13. 
1993,  a  proposed  Consent  Decree  in 
United  States  v.  El  Paso  Natural  Gas 
Company,  Civil  Action  No.  CIV  93- 
0920-PHX-CAM,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Arizona.  That  action  was 
brought  pursuant  to  the  Clean  Air  Act 
for  £1  Paso  Natural  Gas's  failure  to 
obtain  a  permit  prior  to  construction  of 
a  modification  to  its  Navajo  compressor 
station,  in  violation  of  the  requirements 
regarding  the  prevention  of  significant 
deterioration.  Pursuant  to  the  Consent 
Decree,  El  Paso  Natural  Gas  must  obtain 
a  permit  for  its  modification  of  the 
compressor  station,  must  remove  certain 
equipment  from  operation  and  must 
operate  its  new  equipment  in 
accordance  with  the  applicable  new 
source  performance  standards.  El  Paso 
Natural  Gas  will  pay  a  civil  penalty  of 
$10,000  for  its  violations  of  the  Clean 
Air  Act. 

As  provided  in  28  CFR  50.7,  the 
Department  of  Justice  will  receive 
comments  from  persons  who  are  not 
named  as  parties  to  this  action  relating 
to  the  proposed  Consent  Decree  for  a 
period  of  thirty  days  from  the  date  of 
this  publication.  Cismments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 


Justice,  Washington,  DC  20530.  All 
comments  should  refer  to  United  States 
V.  El  Paso  Natural  Gas  Company,  D.J. 
Ref  90-5-2-1-1759. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  230  North  First 
Avenue,  room  4000,  Phoenix,  Arizona 
85025;  the  Region  IX  office  of  the  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.75  for  a  copy 
of  the  consent  decree  (25  cents  per  page 
reproduction  costs)  payable  to  "Consent 
Decree  Library." 
Myies  E.  Fliiit. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Besources  Division. 
[FR  Doc  93-12537  Filed  5-2&-93;  8:45  am] 

BILUNO  COOC  441»-ei-« 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Group  Eight  Technology,  Inc. 
and  Grand  Machining  Co.,  Civil  Action 
No.  91-60338  AA.  was  lodged  on  May 
14. 1993  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan.  The  Complaint  and  amended 
Complaint  previously  filed  by  the 
United  States  assert  claims  under 
section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9607.  for  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  responding  to  the 
release  or  threat  of  release  of  hazardous 
stlbstances  at  the  Group  Eight 
Technology.  Inc.  Site  ("Site").  2246 
Third  Street,  Wyandotte,  Michigan.  The 
proposed  decree  would  require  one 
defendant.  Grand  Machining  Company, 
to  pay  $124,000  to  reimburse  the  United 
States  Environmental  Protection  Agency 
for  unrecovered  past  response  costs  at 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
firom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  siiould  be 
addresses  to  the  Assistant  Attorney 
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General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Gmup 
Eight  Technology,  Inc.  and  Grand 
Machining  Co..  DOJ  Ref.  #90-11-3-695. 
The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan,  United  States  Courthouse. 
231  W.  Lafayette  St.,  Detroit,  MI  48226 
(contact  Assistant  United  States 
Attorney  Elizabeth  Larin);  the  Region  5 
Office  of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago,  IL  60604-3590  (contact 
Assistant  Regional  Counsel  Brett 
Warning);  and  at  the  Consent  Decree 
Library.  1120  G  Street.  NW.,  4th  Floor, 
Washington.  DC  20005.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
NW..  4th  Floor,  Washington.  DC  20005. 
(202)  624-0892.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $3.50 
(25  cents  per  page  reproduction  costs), 
payable  to  the  consent  Decree  Library. 
John  C.  Cniden, 

Chief,  Environmental  Enforcement  Section, 
Environment  &  Natural  Resources  Division. 
IFR  Doc.  93-12533  Filed  5-26-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Lodging  of  Consent  Decree 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Group  Dekko,  Inc.,  was  lodged  on  May 
13, 1993,  with  the  United  States  District 
Court  for  the  Northern  District  of 
Indiana,  Fort  Wayne  Division.  In  this 
action,  the  United  States,  on  behalf  of 
the  United  States  Environmental 
Protection  Agency,  sought  injunctive 
relief,  civil  penalties,  and  oversight 
costs  for  violations  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6928,  by  Group  Dekko 
International,  Inc.  (Group  Dekko)  in  the 
operation  of  a  copper  recovery  facility 
near  Kendallville,  Indiana. 

The  proposed  Consent  Decree 
provides  for  injunctive  relief  and  civil 
penalties  under  RCRA  section  3008(a) 
and  (g),  42  U.S.C.  6928,  for  Group 
Dekko's  violations  of  the  Land  Disposal 
Regulations,  (LDRs)  promulgated  at  40 
CFR  part  268  pursuant  to  RCRA  section 
3004, 42  U.S  C.  6924.  These  violations 
primarily  consist  of  past  disposal  of  tens 
of  millions  of  pounds  of  lead-bearing 
waste  on  land,  a  significant  part  of 
which  occurred  after  the  effective  date 
of  the  LDRs.  The  decree  requires  current 


compliance  with  the  LDRS,  treatment  of 
the  lead-bearing  waste  and  closure  of 
the  waste  pile,  and  payment  of  $550,000 
in  civil  penalties  and  up  to  $19,000  in 
oversight  costs. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Group  Dekko.  Inc., 
D.J.  Ref.  No.  90-7-1-638.  The  proposed 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  Northern  District  of  Indiana.  Fort 
Wayne  Division.  3128  Federal  Building. 
1300  South  Harrison  Street.  Fort  Wayne. 
Lidiana  46802;  the  Region  V  Office  of 
the  United  States  Environmental 
Protection  Agency.  77  West  Jackson 
Street.  Chicago,  Illinois  60604;  and  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue  NW..  Box  1097, 
Washington,  DC  20004  (202-347-2072). 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $57.25  (25  cents 
per  page  for  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Mylea  E.  Flint. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  93-12601  Filed  S-26-93;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Resource  Conservation  and 
Recovery  Act  of  1976 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Grumman  St. 
Augustine  Corporation,  Civil  Action  No. 
91-141-Civ-J-16,  was  lodged  on  May 
13. 1993,  v>rith  the  United  States  District 
Court  for  the  Middle  District  of  Florida. 
Grumman  St.  Augustine  Corporation 
(Grumman)  owns  and  operates  an 
aircraft  repair  and  refurbishing  facility 
located  in  St.  Augustine,  Florida.  This 
action  for  civil  penalties  under  section 
3008(a)  and  (g)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
42  U.S.C.  6928(a)  and  (g).  was  filed 
against  Grumman  as  part  of  the 
Environmental  Protection  Agency's 
Land  Ban  Initiative  on  February  21. 
1991.  The  complaint  alleged  violations 
of  RCRA  Section  3004(e)  and  (m).  42 


U.S.C  6924(e)  and  (m),  and  violations  of 
Land  Disposal  Restrictions  promulgated 
by  EPA  at  40  CFR  part  268  pursuant  to 
RCRA  sections  2002,  3003.  and  3004.  42 
U.S.C.  6912.  6923  and  6924.  The 
complaint  was  amended  twice  to  allege 
additional  violations  of  RCRA.  The 
company  has  agreed  to  a  settlement  of 
$2.5  million  in  this  action.  Of  that 
amount.  $1.5  million  will  be  initially 
paid  as  a  civil  penalty.  The  remaining 
$1  million  will  be  used  by  Grumman, 
subject  to  EPA  approval,  to  undertake  a 
series  of  innovative  pollution  abatement 
projects,  which  will  involve  the 
elimination  of  a  number  of  hazardous 
wastes  that  historically  have  been 
generated  by  the  company. 

The  Department  of  justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  v. 
Grumman  St.  Augustine  Corporation, 
DOJ  Ref  #90-7-1-612. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Middle  District  of 
Florida,  Room  409,  311  West  Monroe 
Street,  Jacksonville,  Florida  32201; 
Office  of  the  U.S.  Environmental 
Protection  Agency.  Region  IV.  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365;  and  at  the  Consent  Decree 
Library.  1120  G  SUwt.  NW., 
Washington,  DC  20005.  202-624-0892, 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street  NW..  4th  floor,  Washington.  DC 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $21.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  93-12535  Filed  5-26-93;  8:45  ami 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Sanders  Lead 
Company,  et  ai.  Civil  Action  No.  89-r- 
1123-N,  was  lodged  on  May  13.  1993. 
with  the  United  States  District  Court  for 
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the  Middle  District  of  Alabama.  That 
acticHi  was  hrought  against  defendants 
pursuant  to  sections  3008(g)  and  (h)  of 
the  Resource  Conservation  and 
Recovery  Act  ("RCRA").  42  U.S.C 
6928(g)  and  (h),  for  dvil  fwnaltles  and 
injunctive  relief  in  connection  with 
defendants'  operation  of  a  secondary 
lead  smelter  and  plastics  recycling 
faciUty.  The  decree  requires  the 
defendants  to  pay  a  dvil  penalty  of  $2 
million  for  alleged  past  violations  of 
RCRA.  including  the  United  States' 
allegation  that  defendants  operated 
several  land  disposal  units  for 
approximately  three  years  after  losing 
interim  status  pursuant  to  section 
3005(e)  ot  RCRA,  42  U.S.C.  6925(e). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Sanders 
Lead  Company,  et  al.  DOJ  Ref  #90-7- 
1-294. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  500  Federal  Building 
and  Courthouse,  15  Lee  Street, 
Montgomery,  Alabama  27402;  at  the 
Region  IV  Office  of  the  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE..  Atlanta,  Georgia  30365;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW..  4th  Floor.  Washington.  DC 
20005.  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  C  Street. 
NW.,  4th  Floor.  Washington,  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
John  C  Croden, 

Chief,  Environmental  Enfonxment  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc  93-12534  Filed  5-26-93;  8:45  ami 
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AntttriMt  Division 

Node*  Purauant  to  ttw  National 
Cooporativa  Research  Act  of  1984— 
Ball  Communicatlona  flesaarch,  Inc. 

Notice  is  hereby  given  that,  on  April 
20. 1993.  pursuant  to  secti(Hi  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  use.  4301  et  seq.  ("the  Act"). 
Bell  Communications  Research,  Inc. 
("Bellcore")  filed  a  written  notification 


on  behalf  of  Bellcore  and  Amati 
Commimications  Corporation  ("Amati") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  Umiting 
the  recovery  of  antitrust  plainti^  to 
actual  damages  under  specified 
drcumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Bellcore.  Livingston.  NJ;  and  Amati. 
Palo  Alto,  CA.  Bellcore  and  Amati 
entered  into  an  agreement  effective  as  of 
March  25, 1993  to  engage  in  cooperative 
research  of  high-speed  data 
transmission  over  copper  twisted  pairs 
through  advanced  asymmetric  digital 
subscriber  lines  to  better  understand  the 
feasibility  and  application  of  these 
technologies  for  exchange  and  exchange 
access  services,  including  experimental 
prototype  fabrication  for  the 
demonstration  of  such  technologies. 
JoMph  H.  Widnur, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc  93-12501  Filed  5-26-93;  8:45  am] 
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Notica  Purauant  to  the  National 
Cooperatlva  Research  Act  of  1984;  Bell 
Communications  Research,  Irtc 

Notice  is  hereby  given  that,  on  March 
19, 1993,  pursuant  to  section  6(a)  of  the 
National  Coo{>erative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
Bell  Communications  Research,  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore  and 
Sprint/United  Management  Company 
("SUMC")  simuhaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
drcumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Bellcore.  Livingston,  NJ;  and  SUMC. 
Westwood,  KS.  Bellcore  and  SUMC 
entered  into  an  agreement  effective  as  of 
January  1, 1993,  under  which  SUMC 
will  partidpate  in  various  Bellcore 
projects  which  Bellcore  is  currently 
undertaking  for  its  owner  companies 
and  will  cooperate  with  Bellcore  on 
research  within  the  scope  of  Bellcore's 
research  and  development  activities  for 
which  notice  under  the  Act  was 
published  in  the  January  30. 1985 
Federal  Register  (50  FR  4280),  all 
directed  to  understanding 


telecommunications  network 
architecture,  concepts  and  service 
capabilities  in  support  of  exchange  and 
exchange  access  telecommunications 
services. 

This  will  include  exploration  of  such 
technologies  as  the  Advanced  Intelligent 
Network  and  Fiber  in  the  Loop. 
foMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-12599  Filed  5-26-93;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperatlva  Research  Act  of  1984; 
Ohio  Aerospace  Institute 

Notice  is  hereby  given  that,  on  April 
19, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  Ohio  Aerospace  Institute  ("OAI") 
has  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  consortium.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
drcumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  The  University  of  Akron,  Akron, 
OH;  Case  Western  Reserve  University, 
Cleveland,  OH;  The  University  of 
Cindnnati,  Cindnnati,  OH;  Cleveland 
State  University.  Cleveland.  OH;  The 
University  of  Cteyton.  Dayton,  OH;  The 
Ohio  State  University,  Columbus,  OH; 
Ohio  University,  Athens.  OH;  The 
University  of  Toledo.  Toledo,  OH; 
Wright  State  University,  Dayton,  OH; 
BFGoodrich  Aerospace,  Breicksville,  OH; 
GE  Aircraft  Engines.  Cindnnati.  OH; 
Parker  Hannifin  Corporation,  Irvine,  CA; 
Rockwell  Int'l,  Rocketdyne  Division, 
Canoga  Park.  CA;  TKW  Inc.,  Space  k 
Tech.  Croup,  Redondo  Beach,  OH;  and 
Pratt  &  Whitney,  Division  of  United 
Technology  Group.  West  Palm  Beach. 
FL.  The  OAI  is  a  not-for-profit 
organization  formed  under  the  laws  of 
the  State  of  Ohio  as  a  consortium  to 
facilitate  the  collaboration  of  research 
and  education  in  the  aerospace  related 
fields.  The  OAI  collaborative  research 
programs  work  towards  advancing  the 
state  of  the  art  in  key  aerospace 
technical  areas,  including,  but  not 
limited  to,  advanced  materials;  dynamic 
systems  and  controls:  tribology;  and 
advanced  sensors,  transducers,  and 
electronics.  Membership  in  the 
consortium  remains  open,  and  the 
parties  intend  to  file  additional  written 


IMI 


Dotificfttion  disclosing  all  chenges  in 
membership  to  the  consortium. 
|«Mph  H.  Widnu, 

Ditvctor  of  Operations.  Antitrust  Dlvkkm, 
[FR  Doc  03-12536  Filed  5-26-83;  S:45  am) 
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Registor  pursuant  to  section  6(b)  of  the 
Act  on  Match  18, 1993,  (58  FR  14591). 
JoMpk  R.  ¥Himar, 

Dinctot  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-12600  Hied  5-26-93;  8:45  ami 
BtUMQ  COOC  44ia-01-« 


Notice  Pureuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Open  Software  Foundation,  lr>c. 

Notice  is  hereby  given  that,  on  May  3, 
1993.  pursuant  to  section  6fa)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"), 
Open  Software  Foundation.  Inc. 
("OSF")  has  filed  written  noUfications 
simultaneously  with  the  At'.omey 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new, 
non-voting  members  of  OSF  are  as 
follows:  Elf,  Paris,  France;  University  of 
Stellen  Bosch.  South  Africa;  Universitat 
Autonoma  De  Barcelona.  Barcelona, 
Spain;  Open  Vision,  Inc.,  Pleasanton, 
CA;  Bull  User  Society.  Telford. 
Shropshire,  England;  World  Bank, 
Washington,  DC;  Duke  University, 
Durham,  NC;  University  Catholique  de 
Louvain,  Louvain  La  Neuve,  Belgium; 
Dunn  &  Bradstreet  Software, 
Framingham,  MA;  Bear  Steams  &  Co., 
Inc.  Whippany,  NJ;  Lockheed 
Corporation,  Calabasas,  CA;  Rabobank 
Nederland,  Zeist,  Netherlands;  DSTC 
Party  Limited,  Old.  Australia;  Object 
Management  Group,  Framingham.  MA; 
Hitachi  Data  Systems  Corporation. 
Buckinghamshire,  England;  Information 
Exchange  Steering  Committee,  Canberra. 
Australia;  and  Electridte  de  France/Gaz 
de  France.  Issy-les-moulinea,  France.  No 
new  voting  members  have  been  added 
as  of  this  filing. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OSF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  August  8, 1988,  OSF  end  the  Open 
Soilware  Foundation  Institute,  Inc.  (the 
"Institute")  filed  its  original  notification 
pursufint  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  September  7, 
1988.  (53  FR  34594). 

The  last  notification  was  filed  with 
the  Department  on  February  1, 1993.  A 
notioa  was  published  in  the  Federal 


Notice  Ptoreuant  to  tSe  National 
Cooperative  Reeean:h  Act  of  1984— 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  on  April 
30. 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301.  et  seq.  ("the  Act"), 
the  participants  in  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  92-01  have  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  tlie  parties 
participating  in  PERF  Project  No.  92-01 
and  (2)  the  nature  and  objectives  of  the 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
imder  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  participating  in  PERF 
Project  No.  92-01  are  Amoco 
Production  Co.,  Tulsa,  OK;  Exxon 
Production  Research  Co.,  Houston,  TX; 
and  Texaco,  Inc.,  Bellaire.  TX. 

The  nature  and  objective  of  the 
research  program  to  be  carried  out  in 
accordance  with  PERF  Project  No.  92- 
01  is  to  investigate  the  feasibility  of  a 
reliable  RF  process  for  cleaning  oily 
drill  cuttings  and  recovering  the 
removed  oil.  The  woi  k  will  comprise 
determining  the  electromagnetic 
properties  of  oil  samples,  developing  a 
practical  set  of  RF  stimulation 
parameters  based  on  properties  of  the 
samples,  and  exposing  the  samples  of 
RF  energy  having  the  developed 
parameters. 

Participation  in  this  project  will 
remain  open  to  interested  persons  and 
organizations  until  termination  of  the 
Agreement  for  Project  92-01.  The 
participants  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership  of  parties 
involved  in  this  project. 

Information  regarding  participation  in 
the  project  may  be  obtained  from 
Charles  A.  Christopher.  Amoco 
Production  Co.,  P.O.  Box  3385,  Tulsa, 
OK  74102. 
loMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc  93-12500  Filed  5-26-93;  8:45  ami 
MUJNO  CODE  4410-01-M 


DEPARTMENT  OP  LABOR 

Employment  And  Training 
Administration 

Wagner-Peyser  Act  Rnal  Planning 
Allotments  for  Program  Year  (PY)  1993 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTKM:  Notice. 

SUMMARY:  This  notice  announces  the 
final  planning  allotments  for  Program 
Year  (PY)  1993  (July  1. 1993.  through 
June  30. 1994)  for  basic  labor  exchange 
activities  provided  under  the  Wagnor- 
Peyser  Act. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Robert  A.  Schaerfl,  Director,  U.S. 
Employment  Service,  200  Constitution 
Avenue,  NW.,  room  N-4470, 
Washington,  DC  20210.  Telephone: 
(202)  219-5257  (this  is  not  a  toll-free 
number). 

SUPPL£MENTARY  INFORMATION:  In 
accordance  with  section  6(b)(5)  of  the 
Wagner-Peyser  Act,  the  Employment 
and  Training  Administration  is 
publishing  final  planning  allotments  for 
each  State  for  Program  Year  (PY)  1993 
(July  1, 1993,  through  June  30, 1994). 
Preliminary  planning  estimates  were 
provided  to  each  State  on  February  11. 
1993.  Funds  are  distributed  in 
accordance  with  formula  criteria 
established  in  section  6  (a)  and  (b)  of  the 
Wagner-Peyser  Act.  Civilian  labor  force 
(CLF)  and  unemployment  data  for 
Calendar  Year  1992  are  used  in  making 
the  formula  calculations. 

The  total  amount  of  funds  currently 
available  for  distribution  is 
$810,960,000.  The  Secretary  of  Labor  set 
aside  3  percent  of  the  total  available 
funds  to  assure  that  each  State  will  have 
sufficient  resources  to  maintain 
statewide  employment  services,  as 
required  by  section  6(b)(4)  of  the  Act.  In 
accordance  with  this  provision, 
$23,754,639  is  set  aside  for 
administrative  formula  allocation.  These 
funds  are  included  in  the  total  planning 
allotment.  The  funds  that  are  set  aside 
are  distributed  in  two  steps  to  States 
which  have  lost  in  relative  share  of 
resources  from  the  prior  year.  In  Step  1, 
States  which  have  a  CLF  below  one 
miUion  and  are  below  the  median  CLF 
density  are  maintained  at  100  percent  of 
their  relative  share  of  prior  year 
resources.  The  remainder  is  distributed 
in  Step  2  to  all  other  States  losing  in 
relative  share  from  the  prior  year  but 
which  do  not  meet  the  size  and  density 
criteria  for  Step  1. 

Postage  cost  incurred  by  States  during 
the  conduct  of  employment  service  (ES) 
activities  are  billed  directly  to  the 
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Department  of  Labor  by  the  U.S.  Postal 
Service.  The  total  final  planning 
allotment  reflects  $19,138,700,  or  2.36 
percent  of  the  total  amoimt  available, 
withheld  from  distribution  to  finance 
postage  costs  associated  with  the 
conduct  of  ES  business. 

Differences  between  preliminary 
planning  estimates  and  final  planning 


allotments  are  caused  by  the  use  of  a 
Calandar  Year  data  base  as  opposed  to 
the  earlier  data  used  for  preliminary 
planning  estimates.  Ten  percent  of  the 
total  sums  allotted  to  each  State  shall  be 
reserved  for  use  by  the  Governor  to 
provide  performance  incentives  for 
public  ES  offices;  services  for  groups 
with  special  needs;  and  for  the  extra 


costs  of  exemplary  models  for  delivering 
job  services. 

Signed  at  Washington.  DC,  this  20th  day  of 
May,  1993. 
Carolyn  M.  Golding, 
Acting  Assistant  Secretary. 

BILUNG  CODE  tt«0-a(Mi 
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U.S.  DEPARTMENT  OF  LABOR 

EMPLOYMENT  AND  TRAINING  AOMINtSTRATIOM 

FINAL  PY  1993  WAGNER -PEYSER  ALLOTMENTS  TO  STATES 


SbtB 


Bisic 
Fcwimita 


Atatema 
Alaska 
Arbana 
Alransas 


T0.924J 

7.513.75ey 
9;826,600S 
6.449,1431 


Caiirarnia 
ColarBdo 
Conrecficut 
Delaware 


Dlsoict  of  Cakimbia 

Floritte 

Georgia 

hfewall 


92.396.9631 
9,282,423| 

10.133,801 
2.145.182 


ktaho 
Illinois 
Indiana 
iqwa 


Kansas 
Kentucky 
Louisiana 
Milna 


Maryland 
^bssachusetts 
Mchigan 
Minnesota 


Mississippi 
Missouri 
Mon&na 
NebrasHa 


Nevada 

N«wHampsMre 
New  Jersey 
New  Mexico 


New  Van 
North  C^oUna 
North  Oakoia 
Ohio 


OMahoma 
Oregon 
Pannsytvania 
PuartoRtco 


Rhode  Island 
South  Carolina 
South  Oalwta 
Tennessee 


Texas 

Utah 

Vermont 

Virginia 


Washington 
West  Virginia 
Wisconsin 
Wyoming 

fA^MuQ  TOTAL 


Guam 

Virgin  Islands 
Indicia  Posfaqe 
NATIONAL  TOTAL 


4.271,128 
38.353.603 
17.902.901 

2.825.867 


6.260.298) 
34.825.393 
15.493,715 

7700,1121 


6.4S6.78G 

9.638.598 

11.264.365 

3.722,940 


14.308.719] 
T8,529, 
27.682.801 
12.374,031 


6,900341 

14.083.839 

5.115348 

6,^48.363 


4373.240| 

3.584.9171 

23.6T1.526J 

5.740,9931 


50.554.4578 

1 8.444.7621 

5.209.564  n 

30,796.0921 


10.062.41 78 
8.726.6631 

34.t08,503| 
g,925.320|| 


3.1 62.227]! 

9j5T8.977i 

4.814.8351 

13,161.527| 


49.719.244 

tO.530.630 

2.255.545 

18.109,157 


14.766.168 

5,511.055 

13.498.893 

3,735,583 


3%  Uisfrifauiian 


Stepi* 


0 
1.093,717 

0 
0 


Step2»* 


911.261 
0 
0 
0 


0 
0 

0 
541.919 


0 

0 

744.687 

694,968 


723,914 
0 
0 

835.670 


0 

0 

758.315 

0 


0 

0 

700.857 

0 


0 

t. 532,859 

328.321 

0 


0 

eoa2oo 

0 
543,759 


766.136.4758       10,412,447 


44S.955 
0 
0 

3731095 


0 

293.015 

84,617 

66.513 


42a  585 
0 
0 
0 


0 
623.043 
225^730 
468^256 


245^833 

625.773 

903,444 

0 


Total 


ToSl 
Alloiinawt*** 


449.5651 

1,093.7171 

ol 

373.0951 


0| 

293,0151 

84.6171 

66.5131 


4205651 

oI 
ol 

ol 


911.2611 
623.0431 
225. 730 1 
468,2551 


0 

912.444 

1 .202.559 

465^257 


538.745 

829.391 

0 

0 


0 

96351 

0 

0 


981.537 

239L833 

0 

311.222 


990,816 

0 

119.394 

306,449 


2451,833 
625^773 
903,444 
541,919 


0| 

9ia444l 

1.202.5591 

465.2571 


538,745 
829,391 
744.687 
894.968 


723.914 

96351 

0 

835.670 


981,537 
239.833 
758.315 
311.222 


16.661 

146,068 

0 

416,660 


633.024 
0 
0 

10,498 


ft 

0 
343.345 

0 


370,5111 
1.559.675 

19,138.700a 


7e7.205:361J(        10.4f2l47 


13,342.192 

0 
0 

0 


13.a42.192 


16,661| 
146, 068 1 
700.8571 

416, 660 1 


633,024] 
1332J 

328,321 1 
1 0.498  ll 


11.373.775 
8.607.475 
9.826.600 
6.822.238 


92.396.983 
9.575,438 

10,278.41  e 
2,211.695 


4.691.693 
38.353,603 
17.902,901 

2.825,867 


7.171.559 
35.448.436 
15.719.445 

8,168,367 


6.704.61  3 
10.264.371 
12.167.809 

4.264,659 
14.308.719 
19.442.1 72 
28.885.360 
12.839.288 


7.439.686 

14313.230 

5.860.635 

7.043.331 


5.697.1 54 

3,681.768 

23.611.526 

6.576.663 


51.535.994 

18.684.595 

5.967.879 

31.107,314 


11.053.233 
8,726.663 

34.227.897 
9.233.769 


3.198.688 

9.665.045 

5.515.692 

13,578,187 


50,352.268 

12.063.489 

2.583.866 

18,119,655 


14.766.168 
6,313.255 

13.842.238 
4279  34? 


23.754.6391       789.691.114 

370. 51  T 
1,559,675 

19  138700 


23.754.63911       810.960000 


Funds  a-e  allocated  to  the  1 3  Slates  whose  relative  share  decreased  torn  PY  1 993  to  fie  PY  1 933  tasic 
formula  amount  and  w^Kti  have  a  Cviiian  Latxx  Foce  (OF)  tietow  ore  miiion  and  a-e  below  ffie 
ineden  <XF  density'  These  Sates  are  heio  harmless  at  100%  d  ther  PY  i992reialive  sfw e. 

The  balance  o»  the  3%  funds  are  disribuicd  to  the remanipg 30  Stales  tosmg  In  relative  siw^  from  PY 
1992  to  their  PY  i993  0Q)aiictrnenj  amour*. 

Hold  harmless  provisions  required  under  Seomn  6{n)  d  the  Wfegner-Peyser  /tt  as  amemed.  a'e 
mainBincd  a;  ttie  revtsocf  adormeni  Icv2t 


(FR  Doc.  93-1 2S1 8  Filed  5-2»-93;  8:45  mn] 
WUJNa  CODE  4610-«-C 
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UBRARY  OF  CONGRESS 

National  Rim  Praservation  Board; 
Meeting 

AGENCY:  National  Film  Preservation 
Board.  Library  of  Congress. 

ACTION:  Notice  of  meeting. 

This  notice  is  issued  pursuant  to 
Public  Law  102-307,  The  National  Film 
Preservation  Act  of  1992,  2  U.S.C.  179. 
by  Dr.  James  H.  Bilhngton.  the  Librarian 
of  Congress,  to  inform  the  public  that 
the  next  meeting  of  the  National  Film 
Preservation  Board  will  be  held  in 
Washington.  DC  in  the  office  of  the 
Librarian  of  Congress  on  June  7  and  8, 
1993.  At  the  request  of  the  National 
Film  Preservation  Board,  this  meeting 
will  be  closed  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Schwartz,  Counsel,  The  National  Film 
Preservation  Board.  Library  of  Congress, 
Washington.  DC  20540.  Telephone: 
(202)  707-8350. 

Dated:  May  14. 1993. 
JamM  H.  Billiogton, 
The  Librarian  of  Congress. 
[FR  Doc.  93-12553  Filed  5-2fr-93.  8:45  am) 
BHJJNO  cooe  Mie-1«-M 


NATIONAL  ADVISORY  COUNCIL  ON 
THE  PUBLIC  SERVICE 

Meeting 

Date  and  Time:  Monday,  June  21. 
1993.  9  a.m.  to  4  p.m. 

Place:  Offices  of  the  National  Capital 
Planning  Commission,  801 
Pennsylvania  Avenue,  NW.,  suite  301, 
Washington.  DC 

Status:  Open 

Summary: 

Agenda 

9  a.m.-12  a.m.— Member  Working  . 

Session 
12  NOON-1:30  p.m.— Lunch  Break 
1:30  p.m.-3:30  p.m.— Member  Working 

Session  Continued 
3:30  p.m. -4:00  p.m.— Public  Comment 
4  p.m. — Adjournment 

For  Further  Information  Contact:  Jane 
Riddleberger.  NACPS,  Suite  420. 
National  Press  Building.  529  14th  Street, 
N.W.,  Washington,  D.  C.  20045  (202- 
724-0796). 

Dated:  May  24. 1993. 
Jeao  M.  Curtis. 

Executive  Director. 

(FR  Doc.  93-12552  Filed  5-2&-93:  8:45  am) 

nujNO  cooe  7S2s-«i-» 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Expanaion  Arta  Advlaory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Overview  Section) 
will  be  held  on  June  17. 1993  from  9 
a.m.-3:30  p.m.  in  room  730  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  will  be  program  overview,  policy 
discussion  and  guidelines  review. 
"   Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  May  20, 1993. 
Yvonne  M.  Sabine. 
Director.  Panel  Operations,  National 
Endowment  for  the  Arts. 
(FR  Doc.  93-12499  Filed  5-2&-93;  8:45  am) 

BILUNQ  CODE  7597-«1-« 


International  Advlaory  Par)el;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  Pub.  L. 
92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  International 
Advisory  Panel  (Overview  Section)  will 
be  held  on  June  25, 1993  from  9  a.m.- 
5  p.m.  in  room  527  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  will  be  program  overview  and 
policy  discussion. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 


meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  N.W., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
ex:  20506,  or  call  (202)  682-5439. 

Dated:  May  20, 1993. 
Yvonne  M.  Sabine. 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  92-12498  Filed  5-26-93;  8:45  am) 

MUJNa  COOE  7S37-ei-« 


Office  of  Public  Partnership  Advisory 
Panel 

Amended  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Office 
of  Public  Partnership  Advisory  Panel 
(State  and  Regional  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  June  4. 1993  from  9:15  a.m.- 
5:30  p.m.,  not  8:30  a.m.-5  p.m.  as 
previously  published.  The  meeting  will 
be  held  in  the  Whitman  Room.  Sheraton 
Bal  Harbour  Hotel.  9701  Collins 
Avenue.  Miami,  FL,  33154. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  be  overview  of  the  State  and 
Regional  Program  and  application 
review. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Further  information  in  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5439. 

Dated;  May  21. 1993. 

Yvonne  M.  Sebine. 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  93-12562  Filed  S-2&-93;  8:45  am) 
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NATIONAL  MEDIATION  BOARD 

Notice  of  Appointment  of  Members  to 
the  Performance  Review  Board 

Notice  is  hereby  given  in  accordance 
Hith  5  use  §4314  of  the  membership 
of  the  National  Mediation  Board's 
Performance  Review  Board.  The 
members  are  as  follows: 
Mr.  Patrick  J.  Cleary,  Member,  National 

Mediation  Board,  Washington,  DC." 
Ms.  Linda  A.  Lafferty,  Executive 

Director,  Federal  Service  Impasses 

Panel,  Washington,  DC. 
Mr.  John  C.  Truesdale,  Executive 

Secretary,  National  Labor  Relations 

Board,  Washington,  DC. 
EFFECTIVE  DATE:  June  22,  1993. 
FOR  FURTHER  INFORMATJON  CONTACT:  Mr. 
William  A.  Gill,  Jr.,  Executive  Director. 
1301  K  Street,  NW.,  Washington,  DC 
20572,  (202)  523-5950. 

By  direction  of  the  National  Mediation 
Board. 

William  A.  Gill. 

Executive  Director. 

[FR  Doc.  93-12502  Filed  5-26-93;  8;45  ami 

ULUNG  CODE  75S0-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Committee  of 
Visitors;  Meeting 

lii  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
Committee  of  Visitors  meetings. 

Name:  Committee  of  Visitors  Review  of  the 
Teacher  Enhancement  Program. 

Date  and  Time:  June  14-15. 1993,  8:30  a.m. 
to  5  p.m.  each  day. 

nace:  Room  635, 1800  G  Street.  NW., 
Washington,  DC. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Dr.  Joseph  Stewart,  rm. 
635.  National  Science  Foundation, 
Washington,  DC  20550.  Telephone:  (202) 
357-7539. 

Purpose  of  Meeting:  To  provide  oversight 
review  of  the  Teacher  Enhancement  Program. 

Agenda:  To  carry  out  Committee  of  Visitors 
(GOV)  review  including  examination  of 
decisions  on  proposals,  reviewer  comments, 
and  other  privileged  materials. 

Reason  for  Qosing:  These  meetings  are 
closed  to  the  public  because  the  Committee 
will  be  reviewing  proposal  actions  that  will 
include  privileged  intellectual  property  and 
]}ersonal  information  that  could  harm 
individuals  if  they  were  disclosed.  If 
discussions  were  open  to  the  public,  these 
matters  that  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  Improperly 
disclosed. 


Dated:  May  24, 1993. 
M.  Rebecca  Winkler 

Committee  Management  Officer. 

[FR  Doc.  93-12617  Filed  5-26-93;  8:45  am) 

HLLMG  CODE  7BS6-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems. 

Date  and  Time:  June  17-18, 1993;  8:30  am 
to  5  p.m. 

Place:  Room  1133. 1800  G  Sueet,  NW.. 
Washington,  DC 

Type  of  Meeting.  Closed. 

Contact  Person:  Dr.  Brian  J.  Clifton, 
Program  Director,  Solid  State  and 
Microstructures  Program,  Division  of 
Electrical  and  Communications  Systems, 
National  Science  Foundation,  1800  G  St. 
NW..  Washington.  DC  20550.  Telephone: 
(202)  357-9618. 

Purpose  of  Meeting.  To  provide  advice  and 
reconuuendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  ETDL  Fort 
Monmouth  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closings.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matter  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  May  24, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

(FR  Doc.  93-12615  Filed  5-26-93;  8:45  am) 

BIUJNG  CODE  7S66-«1-y 


statement  of  Organization; 
Amendment 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  amendment  to  the 
NSF  statement  of  organization, 
functions,  and  delegations  of  authority. 


SUMMARY:  Two  new  Divisions  were 
established  to  replace  the  former 
Division  of  Grants  and  Contracts  (DGC): 
The  Division  of  Grants  and  Agreements; 
and  the  Division  of  Contracts,  Policy, 
and  Oversight.  The  purpose  of  the 
reorganization  is  to  strengthen  and 
improve  the  focus  and  management 
control  of  various  grant  and  contract 
operational,  pohcy  and  oversight 
functions  previously  centralized  in 


DGC.  In  particular,  it  splits 
organizationally  the  grants  and  contracts 
operational  functions,  in  line  with 
recommendations  of  recent  reviews  and 
reports.  The  result  Mrill  be  to  increase 
.    organizational  and  staff  specialization, 
expertise  and  service  in  the  Office  of 
Budget,  Finance,  and  Award 
Management's  award-related  functions. 
EFFECTIVE  DATE:  May  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Modestine  Rogers,  National  Science 
Foundation,  Division  of  Human 
Resource  Management,  1800  G  Street, 
NW.,  room  208,  Washington,  DC  20550, 
telephone  202-357-9441. 

SUPPLEMENTARY  INFORMATJON:  The 
Division  of  Grants  and  Agreements 
(DGA).  DGA  is  responsible  for  the 
business,  policy  and  financial  review, 
issuance  and  administration  of  all  NSF 
grants  and  cooperative  agreements  and 
for  any  other  related  transactions 
involving  the  award  of  NSF  funds  for 
assistance.  This  includes  providing 
business  and  award  management  liaison 
and  support  to  NSF  programs,  assisting 
in  the  development  of  program 
announcements  and  soUcitations  and 
other  proposal  generation  documents  for 
NSF  assistance,  and  providing  advice 
and  guidance  to  the  performer  research 
administration  community  on  the 
business  and  administrative  aspects  of 
NSF  proposal  generation  and  award 
systems. 

The  Division  of  Contracts.  Policy,  and 
Oversight  (CPO).  CPO  is  responsible  for 
providing  contract  management 
functions,  including  the  solicitation, 
negotiation,  award  and  administration 
of  NSF  contracts,  and  for  overseeing 
NSF  procurement  systems,  processes, 
and  guidance.  The  Division  also  has 
responsibility  for  monitoring  proposal 
and  award  (i.e.,  grants,  contracts,  and 
other  agreements)  policy  development, 
coordination  and  issuance;  performing 
cost  analysis  and  establishing  indirect 
cost  rates  for  NSF  grants,  contracts  and 
agreements;  and  resolving  audit  findings 
pertaining  to  the  allowability, 
allocability,  and  appropriateness  of 
costs  and  other  issues  arising  under  or 
in  the  oversight  of  NSF  awards. 

(58  FR  7587-7595,  February  8, 1993) 

Dated:  May  24. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer 
[FR  Doc.  93-12616  Filed  5-26-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Safefy  Research  Review 
Committee;  Meeting 

AGENCY:  Nuclear  Ragulatory 

Commission. 

ACTION:  Notice  of  meeting. 

The  Nuclear  Safety  Research  Review 
Committee  (NSRRC)  will  hold  its  next 
meeting  on  July  7-8. 1991  The  location 
of  the  meeting  will  be  the  Delaware 
Room  at  the  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD.  The 
meeting  will  be  held  in  accordance  with 
the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA)  and 
will  be  open  to  public  attendance.  The 
NSRRC  provides  advice  to  the  Director 
of  the  Office  of  Nuclear  Regulatory 
Research  (RES)  on  matters  of  overall 
management  importance  in  the 
direction  of  the  NTlC's  program  of 
nuclear  safety  research.  The  purpose  of 
this  meeting  is  to  conduct  a  general 
review  of  the  NRC*s  nuclear  safety 
research  programs. 

The  planned  schedule  is  as  follows; 

Wednesday.  July  7.  t993 

8:30  B.in.-a:4S  0.00.:  Opening  remarks: 

NSRRC  Chairman.  RES  Director 
8:45  a.m.-114X)  a.m.;  General  overview  of 

NRC  nuclear  safety  research 
11:00  a.m.-ll:30  a.m.:  Update  on  seismic 

research  Issues 
12:45  p.m.-5;30  p.m.:  Review  of  particular 

research  program  areaa 
12:45  p.in.-2:15  p.m.:  Research  on  aging  of 

nuclear  power  plant  structures,  systems, 

and  components 
2:30  p  m.-4:00  pjn.;  Advanced  reactor 

research 
4:00  p.m.-5:30  p.m.;  Advanced 

instrumentation  and  control  and  human 

factors  research 

Thursday,  July  8. 1993 

8:30a.ni.-ll:4Sa.m.:  Ssview  of  particular 
research  program  areas  (continued) 

8:30  am.-10:00  a.m.:  Severe  accident 
research 

10:15  a.m.-ll:45  a.m.:  High-level  waste 
research 

1:00  p.ra.-5M)  p.m.:  ConuEittee  discussion, 
for  the  principal  purpose  of  leading  to 
fomiulatloa  of  Committee  advice  relating 
to  the  NRC'i  nuclear  research  programs 

Participants  in  the  presentation  to  and 
discussions  with  the  Committee  will 
include  representatives  of  the  NRC  staff, 
and  may  include  other  invited 
participants  from  research 
organizations. 

Members  of  the  public  may  file 
written  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Members 
of  the  public  may  also  malie  requests  to 
speak  at  the  meeting,  but  permission  to 
speak  will  be  determined  by  the 


Committee  chairperson  in  accordance 
with  procedures  established  by  the 
Committee.  A  verbatim  L'°anscription 
will  be  made  of  the  NSRRC  meeting  and 
a  copy  of  the  transcript  will  be  placed 
in  the  NRC's  Public  Document  Room  in 
Washington,  DC. 

Any  inquiries  regarding  this  notice, 
any  subsequent  changes  in  the  status 
and  schedule  of  the  meeting,  the  filing 
of  written  statements,  requests  to  speak 
at  the  meeting,  or  for  the  transcript,  may 
be  made  to  the  Designated  Federal 
Officer,  Mr.  George  Sege  (telephone: 
301/492-3904).  between  8:15  a.m.  and  5 
p.m. 

Dated  at  Rockviile.  Mar^'tand.  this  21st  day 
of  May.  1993. 

For  the  Nuclear  Ragulatory  Commission. 
John  C.  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  93-12511  Filed  5-26-93;  8:45  am] 
B)LUNG  COM  75«0-01-«i 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  Itie 
Subcommittee  on  Thermal  Hydraulic 
Phenomena 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  June  22.  and  June  23  (as 
necessary).  1993.  in  room  P-110,  7920 
Norfolk  Avenue.  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  deemed  proprietary  to  the 
Westinghouse  Electric  Corporation  (W) 
pursuant  to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows; 

Tueisday.  June  22. 1993-8:30  a.m.  Until 
the  Conclusion  of  Business 

Wednesday,  June  23  (as  necessary, 
1993-8:30  a.m.  Until  the  Conclusion  of 
Business 

The  Subcommittee  will  review 
selected  aspects  of  the  NRC-RES- 
sponsored  ROSA-V  confirmatory  test 
program  beinj^  conducted  in  support  of 
the  Westinghouse  AP600  passive  plant 
design  certification  effort.  Specific 
review  topics  will  include;  Facility 
design  modifications  and  additions,  the 
test  matrix,  and  instrumentation  and 
controls.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  delibention  by  the  full 
Committee. 

Orel  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  ihe  Subcommittee 
Chairman:  written  statements  will  be 


accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  Its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
contractors,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Paul  Boehnert 
(telephone  301/492-6558)  between  7:30 
a.m.  and  4:15  p.m.  (e.d.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occrurred. 

Dated:  May  20, 1993. 
Sam  Duraiswamy, 

Chief,  Nuclear  Keactors  Branch. 

IFR  Doc.  93-12508  Filed  5-26-93;  845  am) 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Advanced  Boiling  Water  Reactors; 
Meeting 

The  ACRS  Subcommittee  on 
Advanced  Boiling  Water  Reactors  will 
hold  a  meeting  on  June  17,  1993,  Park 
Room,  at  the  Holiday  Inn  Park  Center 
Plaza,  282  Almaden  Boulevard.  San 
Jose,  CA. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  June  i7, 1993 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  review 
matters  related  to  the  General  Electric 
Nuclear  Energy  (GE)  Standard  Safety 


IMI 


Analysis  Report  for  the  Advanced 
Boiling  Water  Reactor  design.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 
Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  tne  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
feff  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  GE  and  its 
consultants,  and  other  interested 
persons  regarding  this  review. 
Representatives  of  the  NRC  staff  will 
participate,  as  appropriate. 

Furtner  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Dr.  Medhat  El-Zeftawy 
(telephone  301/492-9901)  between  7:30 
a.m.  and  4:15  p.m.  (e.d.t).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  May  20. 1993. 
Sam  Dviraiswamy, 
Chief.  Nuclear  Heactors  Branch. 
(FR  Doc.  93-12509  Filed  5-26-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
June  9, 1993,  room  P-422.  7920  Norfolk 
Avenue,  Bethesda,  MD. 


The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  the  personnel  rules 
and  practices  of  ACRS  and  matters  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  June  9, 1993—2  p.m.  until 
4:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conduct  of  Committee 
business,  and  organizational  and 
personnel  matters  relating  to  ACRS  and 
its  staff.  The  purpose  of  this  meeting 
will  be  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubHc  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Dr.  John  T.  Larkins 
(telephone  301/492-4516)  between  7:30 
a.m.  and  4:15  p.m.,  e.d.t.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  on  any 
changes  in  schedule,  etc.,  that  may  have 
occiured. 

Dated:  May  20, 1993. 
Sam  Dnrtif  wuny, 

Chief,  Nuclear  BeadoTS  Branch. 

[FR  Doc  93-12510  Filed  5-2&-93;  8:45  am] 
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[Dockat  No.  03019223:  Ucwim  No.  20- 
19778-01] 

ABC  Testing,  Bridgewater,  MA;  Order 
Modifying  Ucense  (Effective 
Immediately) 

I 

ABC  Testing  (Licensee)  is  the  holder 
of  Byproduct  Material  License  No.  20- 
1977ft-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
34,  which  was  due  to  expire  on  April 
30. 1992,  and  is  under  timely  renewal. 
The  license  authorizes  use  of  RTS 
Technology.  Inc.  (RTS)  Model  702 
radiography  source  assemblies  for 
radiography  operations. 

n 

RTS  has  reported  to  the  Commission 
that  several  connector  sleeves  have 
broken.  The  cause  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiography  source  assembly 
connector.  A  break  in  the  connector 
sleeve  could  lead  to  an  unintentional, 
and  possibly  undetected,  disconnection 
of  the  drive  cable  from  the  source 
assembly.  This  disconnection  could 
lead  to  the  licensee  invoking  emergency 
procedures  to  retrieve  an  unshielded, 
high  activity  radiography  source.  In  the 
past,  source  disconnections  have  led  at 
times  to  serious  overexposures  of 
workers  and  members  of  the  public 
RTS  has  reduced  the  hardness 
requirement  for  future  connector 
sleeves.  However,  source  assemblies 
manufactured  prior  to  May  11, 1993, 
could  have  connector  sleeves  which  are 
too  hard. 

ni 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public, 
including  the  Licensee's  employees, 
will  be  protected.  TTierefore,  the  public 
health,  safety,  and  interest  require  that 
use  of  RTS  Model  702  source  assemblies 
with  serial  numbers  lower  than  1867  in 
radiography  operations  be  prohibited. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  public  health,  safety,  and 
interest  require  that  this  Order  be 
effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161c.  161i,  1610, 182,  and  186  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
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regulations  in  10  CFR  2.202  and  10  CFR 
part  34.  it  is  hereby  ordered,  e^ectively 
immediately,  that  License  No.  20- 
19778-01  is  modified  as  follows: 

A.  Radiography  operations  involving 
RTS  Model  702  source  assambUes  with 
serial  numbers  lower  then  1867  are 
prohibited. 

B.  The  licensee  shall,  within  20  days 
of  the  date  of  this  order,  file  with  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  at  the  address 
indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
radiography  operations  using  RTS 
Model  702  source  assembUes  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  order  was  received. 

The  Regional  Adir.inistrator.  Region  I. 
may.  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 


In  accordance  with  10  CFR  2.202.  the 
Licensee  must,  and  any  other  person 
adversely  afiacted  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Tha  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  reUes  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Services  Section, 
VVa.<hington.  EXZ  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator.  Region  I,  U.S. 
Nuclear  Regulatory  Commission,  475 
Allendale  Road.  King  of  Prussia,  PA 
19406,  and  to  the  License  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  the  Licensee.  If  a  person  other  than 
the  Licensee  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held. 


the  issue  to  be  conaidered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2](i).  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effiactiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effiectiveness  of  this 
order. 

Dated  at  Rockville.  Maryland  this  20th  day 
of  May,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  ArloHo. 

Acting  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  93-12576  Filed  5-2&-93;  8:45  am] 
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[Docket  No.  03009 1 72;  Ucw>m  No.  37- 

15476-01] 

Anchor/Darling  Valve  Co., 
Wiiilamsport.  PA;  Order  Modifying 
License  (Effective  immediately) 

I 

Anchor/Darling  Valve  Company 
(Licensee)  is  the  bolder  of  Bj'product 
Material  License  No.  37-15476-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  34.  which  is 
currently  due  to  expire  on  November  30. 
1995.  The  license  authorizes  use  of  RTS 
Technology,  Inc.  (RTS)  Model  702 
radiography  source  assemblies  for 
radiography  operations. 

II 

RTS  has  reported  to  the  Commission 
that  several  coimector  sleeves  have 
broken.  The  causa  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiography  source  assembly 
connector.  A  b.^eak  in  the  connector 
sleeve  could  load  to  an  unintentional, 
and  possibly  undetected,  disconnection 
of  the  drive  cable  from  the  source 
assembly.  This  disconnection  could 
lead  to  the  Licensee  Invoking  emergency 
procedures  to  retrieve  an  unshielded, 
high  activity  radiography  source.  In  the 
past,  source  disconnections  have  led  at 
times  to  serious  overexposiires  of 


workers  and  members  of  the  pubUc 
RTS  has  reduced  the  hardness 
requirement  for  future  connector 
sleeves.  However,  source  assemblies 
manufactured  prior  to  May  11, 1993. 
could  have  connector  sleeves  which  an> 
too  hard. 

m 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  sotirce  assemblies  with  serial 
numbers  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public, 
including  the  Licensee's  employees, 
will  be  protected.  Therefore,  the  pubhc 
health,  safety,  and  interest  require  that 
use  of  RTS  Model  702  source  assemblies 
with  serial  numbers  lower  than  1867  in 
radiography  operations  be  prohibited. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  tha  public  health,  safety,  and 
interest  require  that  this  Order  be 
effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b.  161c.  161i.  161o.  182,  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  34,  It  is  hereby  ordered,  effective 
immediately,  that  license  no.  37-15476- 
01  is  modified  as  follows: 

A.  Radiography  operations  involving 
RTS  Model  702  source  assemblies  with 
serial  numbers  lower  than  1867  are 
prohibited. 

B.  The  licensee  shall,  within  20  days 
of  the  date  of  this  order,  file  with  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  at  the  address 
indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  order  was  received. 

The  Regional  Administrator.  Region  I. 
may,  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order. 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  end 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 


made  in  thi«  ordar  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
aSacted  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  rvquest  for  a  hearing 
shal)  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Services  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S,  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enfcrcement  at  the  same  address,  to  the 
Regional  Administrator.  Region  I,  U.S. 
Nuclear  Regulatory  Commission,  475 
Allendale  Road,  King  of  Prussia.  PA 
19406.  and  to  the  Licensee  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  the  Licensee.  If  a  person  other  than 
the  Licensee  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
bearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202|c)(2)(i).  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  bearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  ansvrar 
or  a  request  for  bearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  May.  1993. 

For  the  Nuclear  Regulatory  Commission. 

Guy  A.  Ariotto, 

Acting  Director.  Office  of  Nuclear  Material 

Safety  and  Safeguards. 

[FR  Doc.  93-12578  Filed  5-26-93;  8:45  am| 
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[Docket  NoiOSeilOQt; 
19067-«1} 


No.1 


BaiMT  Testlr^g  Services,  inc.  Rocidand, 
MA;  Order  Modifying  Ucense  (EflecUve 
Immediately) 

I 

Baker  Testing  Services.  Inc.  (Licensee) 
is  the  holder  of  Byproduct  Material 
License  No.  20-19067-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  pert 
34,  which  is  currently  due  to  expire  on 
December  31, 1997.  The  license 
authorizes  use  of  RTS  Technology,  Inc. 
(RTS)  Model  702  radiography  source 
assembUes  for  radiography  operaticms. 

n 

RTS  has  reported  to  the  Commission 
that  several  connector  sleeves  have 
broken.  The  cause  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiography  source  assembly 
connector.  A  break  in  the  connector 
sleeve  could  lead  to  an  unintentional, 
and  possibly  imdetected.  disconnection 
of  the  drive  cable  from  the  source 
assembly.  This  disconnection  could 
lead  to  the  Licensee  invoking  emergfflicy 
procedures  to  retrieve  an  unshielded, 
high  activity  radiography  source.  In  the 
past,  source  disconnections  have  led  to 
serious  overexposures  of  workers  and 
members  of  the  public.  RTS  has  reduced 
the  hardness  requirement  for  hiture 
connector  sleeves.  However,  source 
assemblies  manufactured  prior  to  May 
11, 1993,  could  have  connector  sleeves 
which  are  too  hard. 

m 

Conseouently,  I  lack  the  requisite 
reasonabie  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public, 
including  the  Licensee's  employees, 
will  be  protected.  Therefiore.  the  public 
health,  safety,  and  interest  require  that 
the  use  of  RTS  Model  702  source 
assemblies  with  serial  numbers  lower 
than  1867  in  radiography  operations  be 
prohibited.  Furthermore,  ptffsuant  to  10 
CFR  2.202. 1  find  that  the  public  health, 
safety,  and  interest  require  that  this 
Order  be  effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161c.  161i.  1610. 182.  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  34.  /I  h  hereby  ordered,  Effective 


immediately,  that  License  Na  2I>- 
19067-01  is  modified  as  follows: 

A.  Radfograpby  operations  involving 
RTS  Model  702  source  assemblies  with 
serial  numbers  lower  than  1867  are 
prohibited. 

B.  The  hcensee  shall,  within  20  days 
of  the  date  of  this  order,  file  with  the 
Director.  Office  of  Nuclear  Materiel 
Safety  and  Safeguards,  at  the  address 
indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  order  was  received. 

The  Regional  Administrator.  Region  I, 
may,  In  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 


In  accordance  with  10  CFR  2.202.  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order. 
wiUiin  20  days  of  the  date  of  this  Order 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  thi^ 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  raquest  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Services  Section. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Krector.  0.*f?ce  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator.  Region  I.  U.S. 
Nuclear  Regulatory  Commission.  475 
Allendale  Roed.  King  of  Prussia,  PA 
19406.  and  to  the  Licensee  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  the  Licensee.  If  a  person  other  than 
the  Licensee  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  fn  10 
CFR  2.714fd). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  afPacted,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  sudj 
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hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  or  any  other  person  adversely 
afiiacted  by  this  Oder,  may.  in  addition 
to  demanding  a  bearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
fit>m  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  ■  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  May,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Ariotto, 

Acting  DinctoT,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc  93-12577  Filed  5-26-93;  8:45  am) 

MLUNQCOOC  7B«0-ei-« 

(DockM  Na  03022082;  Ucenae  No.  06- 
20794-01] 

Cramer  A  Undell  Engineerirtg.  Inc., 
Nianttc,  CT;  Order  Modifying  Ucenee 
(Effective  Immediately) 


Cramer  k  Lindell  Engineering,  Inc. 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  06-20794-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  34,  which  is 
currently  due  to  expire  on  September 
30, 1995.  The  license  authorizes  use  of 
RTS  Technology.  Inc.  (RTS)  Model  702 
radiography  source  assemblies  for 
radiography  operations. 

n 

RTS  has  reported  to  the  Commission 
that  several  connector  sleeves  have 
broken.  The  cause  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiography  source  assembly 
connector.  A  break  in  the  connector 
sleeve  could  lead  to  an  unintentional, 
and  possibly  undetected,  disconnection 
of  the  drive  cable  from  the  source 
assembly.  This  disconnection  could 
lead  to  the  Licensee  invoking  emergency 

Erocedures  to  retrieve  an  unshieldml, 
igh  activity  radiography  source.  In  the 
past,  source  disconnections  have  led  at 
times  to  serious  overexposiires  of 
workers  and  members  of  the  public. 


RTS  has  reduced  the  hardness 
requirement  for  future  connector 
sleeves.  However,  source  assemblies 
manufactured  prior  to  May  11, 1993, 
could  have  connector  sleeves  which  are 
too  hard. 

m 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public, 
including  the  Licensee's  employees, 
will  be  protected.  Therefore,  the  public 
health,  safety,  and  interest  require  that 
use  of  RTS  Model  702  source  assemblies 
writh  serial  numbers  lower  than  1867  in 
radiography  operations  be  prohibited. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  public  health,  safety,  and 
interest  require  that  this  Order  be 
effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161c,  1611, 1610, 182,  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  34,  it  is  hereby  ordered,  effective 
immediately,  that  license  no.  06-20794- 
01  is  modified  as  follows: 

A.  Radiography  operations  involving 
RTS  Model  702  source  assemblies  with 
serial  numbers  lower  than  1867  are 
prohibited. 

B.  The  licensee  shall,  within  20  days 
of  the  date  of  this  order,  file  with  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  at  the  address 
indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  order  was  received. 

The  Regional  Administrator,  Region  I. 
may.  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Tlie  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  order  and  set  forth  the 


matters  of  Cact  and  law  on  which  the 
Licensee  or  other  person  adversely 
afiiacted  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Services  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  2055S,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  Region  I,  U.S. 
Nuclear  Regulatory  Commission,  475 
Allendale  Road,  King  of  Prussia,  PA 
19406,  and  to  the  Licensee  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  the  Licensee.  If  a  person  other  than 
the  Licensee  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  Vithout 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  May,  1993. 
For  the  Nuclear  Regulatory  Commission. 

Guy  A.  Arlolto. 

Acting  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  93-12584  Filed  5-2&-93: 8:45  ami 
MUMQ  coos  mo-M-M 


[Doctot  Na  03018676;  Uomm  Nol  22- 
24393-01] 

Minnesota  VaUey  Engineering.  New 
Ptague,  NM.  Order  Modifying  Ucense 
(Effective  Immediately) 

I 
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Minnesota  Valley  Engineering 
(Licensee)  is  the  holder  of  B)^roduct 
Material  License  No.  22-24393-01 
issued  by  the  Nuclaar  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  34.  which  is 
currently  due  to  expire  on  March  31, 
1995.  The  license  authorizes  use  of  RTS 
Technology.  Inc.  (RTS)  Model  702 
radiography  M>urce  assemblies  for 
radiography  operations. 

n 


RTS  has  report  to  the  Commission 
that  several  ..uimector  sleeves  have 
broken.  The  cause  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiography  source  assembly 
connector.  A  break  in  the  connectors 
slem'e  could  lead  to  an  unintentional, 
and  possibly  undetBrtod,  disconnection 
of  the  drive  cable  from  the  source 
assembly.  This  discoimection  could 
lead  to  the  Licensee  invoking  emergency 
procedures  to  retrieve  and  unshielded, 
high  activity  radiography  source.  In  the 
past,  source  disctnmections  have  led  at 
times  to  serious  overexposures  for 
workers  and  members  of  the  pubhc 
RTS  has  reduced  the  hardness 
requirement  for  future  connector 
sleeves.  However,  source  assemblies 
manufactured  prior  to  May  11, 1993. 
could  have  connector  sleeves  which  are 
too  hard. 

m 

Conseauently.  I  lack  the  requisite 
reasonable  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public. 
including  the  Licensee's  employees, 
wiH  be  protected.  Therefore,  the  pubhc 
health,  safety,  and  interest  require  that 
use  of  RTS  Model  702  source  assemblies 
with  serial  mmibers  loser  than  1867  in 
radiography  operations  be  prohibited. 
PurthenoDore.  pursuant  to  10  CFR  2.202. 
I  find  that  the  public  health,  safety,  and 
interest  require  that  this  Order  be 
efi^active  immediately. 

iv|i 

Accordingly,  pursuant  to  section  81, 
161b,  161c.  ISli.  1610. 182,  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commfsnon's 


regulations  in  10  CFR  2.202  and  10  CFR 
part  34.  H  is  Hereby  Ordered,  effective 
immediately,  that  license  no.  22-24393- 
01  is  modified  as  follows: 

A.  Radiography  operations  involving 
RTS  Model  702  source  assembUes  with 
serial  nimjbers  lower  than  1867  are 
prohibited. 

B.  The  licensee  shall,  within  20  days 
of  the  date  of  this  order,  file  with  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  at  the  address 
indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
radiography  operations,  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  was  received. 

The  Regional  Administrator,  Region 
ni,  may,  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 

V 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  rehes  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Services  Section, 
.Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  2C555.  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  Region  m.  U.S. 
Nuclear  Regulatory  Commission,  799 
Roosevelt  Road,  Glen  Ellyn.  IL  60137. 
and  to  the  Licensee  if  the  answer  or 
hearing  request  Is  by  a  person  other  than 
the  Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
maimer  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  beering  is  heW, 


the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c){2)(i),  the 
Licensee,  or  any  other  person  adversely 
effected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Secticm  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order. 

Eteted  at  Rockvillo.  Maryland  this  20th  day 
of  May,  1993. 

For  the  Nuclear  Regulatory  Conunissioa. 
Guy  A.  AHotto. 

Acting  Dinctor,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doa  93-12579  Filed  5-2S-93;  8:45  am) 

MLUNO  COM  7M0-01-M 

[Docket  No.  03030500  Ucense  No.  34- 
25M8-01} 

Sam-Son  Inspection  k  Tech.  Servlcea, 
Inc.,  Canton,  OH;  Order  Modifying 
Ucense  (Effective  Immedietely) 

I 

Sam-Son  Inspection  k  Tech.  Services. 
Inc.  (Licensee)  is  the  holder  of 
Byproduct  Material  License  No.  34- 
25898-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
34.  which  is  currently  due  to  expire  on 
June  30.  1993.  The  Hcense  authorizes 
use  of  RTS  Technology,  Inc.  (RTS) 
Mode)  702  radiography  source 
assemblies  for  radiography  operations. 

II 

RTS  has  reported  to  the  Commission 
that  several  connector  sleeves  have 
broken.  The  cause  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiography  source  assembly 
connector.  A  break  in  the  connector 
sleeve  could  lead  to  an  unintentional, 
and  possibly  undetected,  disconnection 
of  the  drive  cable  from  the  source 
assembly.  This  disconnection  could 
lead  to  the  Licensee  invoking  emergency 
procedures  to  retrieve  an  unshielded, 
high  activity  radiography  source.  In  the 
past,  source  disconnections  have  led  at 
times  to  serious  overexposures  of 
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workers  and  members  of  the  public. 
RTS  has  reduced  the  hardness 
requirement  for  future  connector 
sleeves.  However,  source  assemblies 
manufactured  prior  to  May  11. 1993. 
could  have  connector  sleeves  which  are 
too  hard. 

m 

Consequently,  I  lack  the  requisite    - 
reasonable  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public  health, 
including  the  Licensee's  employees, 
will  be  protected.  Therefore,  the  public 
health,  safety,  and  interest  require  that 
use  of  RTS  Model  702  source  assemblies 
with  serial  numbers  lower  than  1867  in 
radiography  operations  be  prohibited. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  Rnd  that  the  public  health,  safety,  and 
interest  require  that  this  Order  be 
eHiective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  leic.ieii,  1610. 182.  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  34.  it  is  hereby  ordered,  effective 
immediately,  that  license  no.  34-25898- 
01  is  modified  as  follows: 

A.  Radiography  operations  involving 
RTS  Model  702  source  assemblies  with 
serial  numbers  lower  than  1867  are 
prohibited. 

B.  The  licensee  shall,  within  20  days 
of  the  date  of  this  order,  file  with  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  at  the  address 
indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  order  was  received. 

The  Regional  Administrator,  Region 
III,  may.  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 


made  in  this  Order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  p  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief.  Docketing  and  Services  Section. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator.  Region  III,  U.S. 
Nuclear  Regulatory  Commission,  799 
Roosevelt  Road.  Glen  Ellyn.  IL  60137. 
and  to  the  Licensee  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
the  Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  Maryland  this  20th  day 
of  May,  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Guy  A.  Ariotto, 

Acting  Director.  Office  of  Nuclear  Material 

Safety  and  Safeguards. 

[FR  Doc  93-12583  Filed  5-26-93;  8:45  am) 

BIUJNO  CODE  7SM-01-M 


[Docim  No.  03031850;  Uc«nM  No.  31- 
28562-01] 

Trutom  LTD.,  Latham,  NY;  Order 
Modifying  Ucensa  (Effective 
Immediately) 

I 

Trutom  LTD.  (Licensee)  is  tlie  holder 
of  Byproduct  Material  License  No.  31- 
28562-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
34,  which  is  currently  due  to  expire  on 
July  31, 1995.  The  license  authorizes 
use  of  RTS  Technology,  Inc.  (RTS) 
Model  702  radiography  source 
assemblies  for  radiography  operations. 

II 

RTS  has  reported  to  the  Commission 
that  several  connector  sleeves  have 
broken.  The  cause  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiography  source  assembly 
connector.  A  break  in  the  connector 
sleeve  could  lead  to  an  unintentional, 
and  possibly  undetected,  disconnection 
of  the  drive  cable  from  the  source 
assembly.  This  disconnection  could 
lead  to  the  Licensee  invoking  emergency 
procedures  to  retrieve  an  unshielded, 
high  activity  radiography  source.  In  the 
past,  source  disconnections  have  led  at 
times  to  serious  overexposures  of 
workers  and  members  of  the  public. 
RTS  has  reduced  the  hardness 
requirement  for  future  connector 
sleeves.  However,  source  assemblies 
manufactured  prior  to  May  11, 1993, 
could  have  connector  sleeves  which  are 
too  hard. 

Ill 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public, 
including  the  Licensee's  employees, 
will  be  protected.  Therefore,  the  public 
health,  safety,  and  interest  require  that 
use  of  RTS  Model  702  source  assemblies 
with  serial  numbers  lower  than  1867  in 
radiography  operations  be  prohibited. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  public  health,  safety,  and 
interest  require  that  this  Order  be 
effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b.  161c,  161i,  1610. 182,  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
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part  34.  It  is  hereby  ordered,  effective 
immediately,  that  license  no.  31-28562- 
01  is  modified  as  follows: 

A.  Radiography  operations  involving 
RTS  Model  702  source  assemblies  with 
serial  numbers  lower  than  1867  are 
prohibited. 

B.  The  licensee  shall,  within  30  days 
of  the  date  of  this  order,  file  with  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  at  the  address 
indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  order  was  received. 

The  Regional  Administrator.  Region  I. 
may.  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 

V 

In  accordance  with  10  CTR  2.202.  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief.  Docketing  and  Services  Section. 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearing  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator.  Region  I.  U.S. 
Nuclear  Regulatory  Commission,  475 
Allendale  Road,  King  of  Prussia,  PA 
19406,  and  to  the  Licensee  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  the  Licensee.  If  a  person  other  than 
the  Licensee  requests  a  hearing,  the 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  hearing  is  requested  by  the  Licensee 
or  •  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 


shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may.  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  May,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Guy  A.  Arlotto, 

Acting  Director.  Office  of  Nuclear  Material 
Safety  and  Safeguard. 
[FR  Doc.  93-12580  Filed  5-26-93;  8:45  ami 

BrLUNQ  CODE  THO-OI-M 


[Docket  Nos.  50-445  and  50-446] 

TU  Electric  Company;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-87 
and  NPF-69  issued  to  TU  Electric 
Company  (the  licensee)  for  operation  of 
the  Comanche  Peak  Steam  Electric 
Station.  Units  1  and  2,  located  in 
Somervell  County.  Texas. 

The  proposed  amendment  would 
revise  the  Unit  1  and  Unit  2  Technical 
Specifications  (TSs)  to  extend  the 
temporary  removal  of  operability 
requirements  for  the  Boron  Dilution 
Mitigation  System  (BDMS).  The  TSs 
currently  require  the  BDMS  to  be 
operable  on  June  25. 1993.  for  Unit  1 
and  on  September  24, 1993,  for  Unit  2. 
Under  the  proposed  amendment  the 
BDMS  would  not  be  required  to  be 
operable  for  both  units  until  criticality 
for  cycle  4  on  Unit  1,  currently 
scheduled  for  December  1993. 

Before  issuance  of  the  proposed 
hcense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 


(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

This  change  is  an  extension  of  the 
temporary  requirements  presently 
authorized  by  the  existing  Technical 
Specifications.  As  such,  this  extension 
cannot  increase  the  consequences  of  an 
accident  previously  evaluated. 
Likewise,  the  extension  will  not 
increase  the  probability  of  an  accident 
because  the  BDMS  is  a  mitigation 
system  and  does  not  contribute  to 
events  that  initiate  any  accidents 
previously  evaluated. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  other  previously 
evaluated. 

Since  there  are  no  hardware  or 
operational  changes  resulting  from  this 
extension,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  will  be  changed 
based  on  the  fact  that  under  the  present 
Technical  Specifications  the  BDMS 
would  be  operable  sooner.  In  lieu  of  the 
BDMS,  the  licensee  has  established 
compensatory  measures  that  rely  upon 
isolating  the  potential  boron  dilution   • 
paths  when  in  modes  3,  4.  or  5.  or 
increase  operator  awareness  and 
monitoring.  On  the  basis  of  these 
compensatory  measures,  this  change 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

The  Conunissioa  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  daya  aitor  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conunissioa  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  alter  issuance,  llie 
Commission  expecAa  that  the  need  to 
take  this  action  will  occur  very 
infire(}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Brandi,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20SS5,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervmie  is 
discussed  below. 

By  June  28, 1993.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participete  as  a  party  in  the 
proceeding  must  fiile  a  written  request 
for  a  hearing  and  e  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
CommissioQ's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 


which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20S55  and  at  the  local 
public  document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  701 
South  Cooper,  P.O.  Box  19497, 
Arlington,  Texas  76019.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licenung  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  whidi  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  whidi  the 


petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

f)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  lest  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Nimiber 
N1023  and  the  follovdng  message 
addressed  to  Suzanne  C.  Black: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  abo  be 
sent  to  the  Office  of  the  General 


Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  George  L.  Edgar.  Esq.,  Newman 
and  Holtzinger,  1615  L  Street,  NW., 
Suite  1000,  Washington,  DC  20036, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  14, 1993,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  pubhc  document  room  located  at 
the  University  of  Texas  at  Arlington 
Library,  Government  Publications/ 
Maps,  701  South  Cooper,  P.O.  Box 
19497,  Arlington.  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomaa  A.  Bergman, 
Project  Manager.  Project  Directorate  IV-2. 
Division  of  Reaaor  Projects  lU/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-12575  Filed  5-26-93;  8:45  am] 
WUINa  CODE  7BM-01-M 
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[Docket  No.  03004983;  UcmtM  No.  22- 
01376-02] 

Twin  City  Testing  Corp.,  St.  Paul,  MN; 
Order  Modifying  UcanM  (Effective 
immediately) 

I 

Twin  City  Testing  Corporation 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  22-01376-02 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  34,  which  is 
currently  due  to  expire  on  October  31. 
1995.  The  Ucense  authorizes  use  of  RTS 
Technology,  Inc.  (RTS)  Model  702 
radiography  source  assemblies  for 
radiography  operations. 

n 

RTS  has  reported  to  the  Commission 
that  several  connector  sleeves  have 
broken.  The  cause  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiography  source  assembly 
connector.  A  break  in  the  connector 
sleeve  could  lead  to  an  unintentional. 
and  possibly  undetected,  disconnection 


of  the  drive  cable  from  the  source 
assembly.  This  disconnection  could 
lead  to  the  Licensee  invoking  emergency 

Procedures  to  retrieve  an  unshielded, 
igh  activity  radiography  source.  In  the 
past,  source  disconnections  have  led  at 
times  to  serious  overexposures  of 
workers  and  members  of  the  public. 
RTS  has  reduced  the  hardness 
requirement  for  further  connector 
sleeves.  However,  source  assemblies 
manufactured  prior  to  May  11, 1993, 
could  have  connector  sleeves  which  are 
too  hard. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public, 
including  the  Licensee's  employees, 
will  be  protected.  Therefore,  the  public 
health,  safety,  and  interest  require  that 
use  of  RTS  Model  702  source  assemblies 
with  serial  numbers  lower  than  1867  in 
radiography  operations  be  prohibited. 
Furthermore,  pursuant  to  10  CFR  2.202, 

1  find  that  the  public  health,  safety,  and 
interest  require  that  this  Order  be 
effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161c,  161i,  1610, 182,  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  34,  it  is  hereby  ordered,  effective 
immediately  that  license  no.  22-01376- 

02  is  modified  as  follows: 

A.  Radiography  operations  involving 
RTS  Model  702  source  assemblies  with 
serial  numbers  lower  than  1867  are 
prohibited. 

B.  The  Licensee  shall,  within  20  days 
of  the  date  of  this  order,  file  with  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  at  the  address 
Indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  order  was  received. 

The  Regional  Administrator,  Region 
in,  may,  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  food  cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may. 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 


The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Services  Section, 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  Region  III,  U.S. 
Nuclear  Regulator)'  Commission,  799 
Roosevelt  Road,  Glen  Ellyn,  IL  60137. 
and  to  the  Licensee  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
the  Licensee.  If  a  person  other  than  the 
Licensee  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may.  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
for  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

For  the  Nuclear  Regulatory  Commission. 
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Dated  at  Rockville.  Maryland  this  20th  day 
of  May.  1993. 

Guy  A.  Arlotto, 

Acting  Director,  Office  of  Nuclear  Material 

Safety  and  Safeguards. 

IFR  Doc.  93-12S82  Filed  5-26-93;  8:45  am] 

MLLINQ  CODE  7SM-ei-M 


[Dodwt  Na  0301 1420;  U< 
28.14847-02] 


Na 


Venegas  Induttriai  Testing  Laboratory, 
Nashua,  NH;  Order  Modifying  License 
(Effective  Immediately) 

I 

Venegas  Industrial  Testing  Laboratory 
(Licensee)  is  tlie  holder  of  Byproduct 
Material  License  No.  28-14847-02 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  34.  which  was 
due  to  expire  on  July  31. 1992,  and  is 
under  timely  renewal.  The  license 
authorizes  use  of  RTS  Technology.  Inc. 
(RTS)  Model  702  radiography  source 
assemblies  for  radiography  operations. 

n 

RTS  has  reported  to  the  Commission 
that  several  connector  sleeves  have 
broken.  The  cause  is  attributed  by  RTS 
to  the  hardness  specification  on  the 
Model  702  radiogrephy  source  assembly 
connector.  A  break  in  the  connector 
sleeve  could  lead  to  an  unintentional, 
and  possibly  undetected,  disconnection 
of  the  drive  cable  from  the  source 
assembly.  This  disconnection  could 
lead  to  the  Licensee  invoking  emergency 
procedures  to  retrieve  an  unshielded, 
high  activity  radiography  source.  In  the 
past,  source  disconnections  have  led  at 
ties  to  serious  overexposures  of  workers 
and  members  of  the  public.  RTS  has 
reduced  the  hardness  requirement  for 
future  connector  sleeves.  However, 
source  assemblies  manufactured  prior  to 
May  11. 1993.  could  have  connector 
sleeves  which  are  too  hard. 

Ill 

Consequently.  I  lack  the  requisite 
reasonable  assurance  that  Licensee's 
radiography  operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbei^  lower  than  1867  can  be 
conducted  in  compliance  with  the 
Commission's  requirements  and  that  the 
health  and  safety  of  the  public, 
including  the  Licens<!?'s  employees, 
will  be  protected.  Therefore,  the  public 
health,  safety,  and  interest  require  that 
use  of  RTS  Model  702  source  assemblies 
with  serial  numbers  lower  than  1867  in 
radiography  operations  be  prohibited. 
Furthermore,  pursuant  to  10  CFR  2.202. 
1  find  that  the  pubUc  health,  safety,  and 


interest  require  that  this  Order  be 
«fliective  immediately. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b.  161c.  161i,  161o.  182.  and  186  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  34.  It  is  hereby  ordered,  effective 
immediately,  that  license  no.  28-14847- 
02  is  modiHed  as  follows: 

A.  Radiography  operations  involving 
RTS  Model  702  source  assemblies  with 
serial  numbers  lower  than  1867  are 
prohibited. 

B.  The  Licensee  shall,  within  20  days 
of  the  date  of  this  order,  file  vrith  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  at  the  address 
indicated  below,  a  statement,  in  writing 
and  under  oath  or  affirmation,  that 
Radiography  Operations  using  RTS 
Model  702  source  assemblies  with  serial 
numbers  lower  than  1867  ceased  upon 
receipt  of  this  order  and  shall  state  the 
date  on  which  this  order  was  received. 

The  Regional  Administrator.  Region  I. 
may.  in  writing,  relax  or  rescind  the 
above  condition  upon  demonstration  by 
the  Licensee  of  good  cause. 


In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order, 
The  answer  may  consent  to  this  Order, 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  order  and  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  ana  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Chief.  Docketing  and  Services  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Nuclear  Material  S«fety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  Region  I,  U.S. 
Nuclear  Regulatory  Commission,  475 
Allendale  Road,  King  of  Prussia,  PA 
19406,  and  to  the  Lice.nsee  if  the  answer 
or  hearing  request  is  by  a  person  other 
than  the  Licensee.  If  a  person  other  than 
the  Licensee  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  interest  is 


adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville.  Maryland  this  20th  day 
of  May,  1993. 

For  the  Nuclear  R^ulatory  Couimissioa. 
Guy  A.  ArioMo. 

Acting  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  93-12581  Filed  5-26-93;  8:45  am) 

BILUNQ  CODE  7S9(M)1-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Financial  Accounting  Principles  and 
Standards 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Final  New  0MB  Circular  A-134. 

SUMMARY:  New  Office  of  Management 
and  Budget  (0MB)  Circular  A-134. 
"Financial  Accounting  Principles  and 
Standards,"  establishes  the  policies  and 
procedures  for  approving  and 
publishing  financial  accounting 
principles  and  standards. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Longo,  Financial  Standards  and 
Reporting  Branch,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget,  room  10235. 
New  Executive  Office  Building, 
Washington,  DC  20503  (telephone  202- 
395-3993). 

SUPPLfMENTARY  INFOIttlATlON:  On 
January  21. 1993,  OMB  published  (58 
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pR  S4tt)  a  pit^Msad  new  circular  for 
public  and  agency  comments.  0MB 
proposed  to  issue  Statements  of  Federal 
Financial  Accounting  Standards 
(SFFAS).  that  would  be  considered 
generally  accepted  accounting 
principles  for  Federal  agencies,  and 
described  the  process  OMB  would 
tollow.  Only  two  comments  were 
received;  both  were  from  Federal 
agencies.  OMB  made  three  changes  in 
response  to  these  comments.  A 
discussion  of  the  comments  and 
changes  made  follows. 

Regarding  Section  4,  Definitions,  one 
commeatar  recomn^ended  that  a 
definition  of  "accounting  principles"  be 
added  for  clarity.  Instead,  OMB  changed 
definitiaa  4b,  "Accounting  standards." 
to  read  "Accounting  standards  or 
principles."  A  second  commenter 
believes  that  accounting  standards 
should  provide  breed  guidelines  of 
general  application,  not  detailed 
practices  and  procedures.  In  response, 
OMB  changed  the  last  sentence  in 
definition  4b  to  read  "Accounting 
standards  include  broad  guidelines  of 
genera!  application  and  may  also 
include  detailed  practices  and 
procedures." 

Regarding  definition  4c 
'Interpretation  of  Federal  Financial 
Accounting  Standards,"  one  commenter 
suggested  that  OMB  may  wish  to  create 
a  separate  series  of  guidance  for  OMfi 
interpretations  prior  to  the  adoption  of 
standards  raoommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB).  OMB  will  not  be  creating  a 
separate  series  but  will  continue  to  use 
existing  vehicles  to  communicate  OMB 
guidance.  One  commenter  questioned  if 
FASAB  or  other  Principals  were  to  be 
involved  in  C^^'s  issuance  of 
Snterpretations.  OMB  plans  to  consult. 
as  needed,  with  others  before  issuing  an 
ititerp  fetation. 

J  Regarding  Section  5,  Policy,  one 
jommenter.  ooncemed  about  due 
[irocess,  recommended  that  SFFAS  be 
issued  only  for  FASAB  recommended 
standards.  In  response,  in  paragraph  5a. 
OMB  agrees  find  deleted  "or  any  other 
statement"  after  "recommended 
statement"  in  the  second  sentence.  Also, 
for  clarity.  OMB  further  revised  the 
opening  clause  in  that  sentence  to  read 
'If  a  recommended  statement  of 
accounting  principles  or  standards." 
This  commentar  also  was  concerned 
about  the  form  of  any  interim  OMB 
guidance  prior  to  the  adoption  of 
FASAB  recommended  standards.  OMB 
will  continue  to  use  existing  vehicles  to 
communicata  OMB  guidance,  such  as 
OMB  bulletins  on  form  and  content  of 
annual  financial  statements. 


One  commentar  questioned  if 
technical  assistaocs  responses  would  be 
published.  OMB  intends  from  time  to 
time  to  publish  those  of  general 
applicability  but  aot  those  limited  to  a 
particular  case  or  ciicumstance.  This 
commenter.  coooamad  about  due 
process,  also  questioned  the  standing  of 
such  technical  assistance.  In  the 
hierarchy  of  authoritative  guidance, 
technical  assistance  guidance  does  not 
have  the  same  standing  as  standards. 

One  commenter  posed  various 
questions  about  FASAB.  including  the 
process  for  initiating  areas  for  its 
development  of  staiMlards,  its 
procedures,  and  the  approval  process 
for  its  standards.  These  questions  are 
addressed  in  the  October  1990 
Memorandum  of  Understanding  that 
established  FASAB,  FASAB's  Mission 
Statement,  and  FASAB's  Rules  of 
Procedure.  This  commenter  suggested 
the  inclusion  of  some  of  this 
information  and  other  information,  such 
as  a  listing  of  FASAB  members,  in  the 
OMB  circular.  OMB  will  not  be  adding 
any  of  this  information  but  it  is 
available  from  FASAB.  FASAB  also  lists 
members  involved  in  each  of  its 
recommended  standards. 

One  commenter  questioned  if  OMB 
will  forward  to  the  other  Principals 
FASAB  recommended  standards  with 
which  it  disagrees.  Consistent  with  the 
October  1990  Meoxirandum  of 
Understanding  that  established  FASAB. 
OMB  will  not. 

One  commenter  qtiestioned  the 
applicability  of  SFFAS  to  federally- 
owned  corporations.  This  commenter 
also  questioned  if  financial  statements 
from  federally-owned  corporations  will 
be  consolidated  into  the  statements  of 
executive  agencies.  OMB  is  unable  to 
answer  either  questioo  at  this  time.  At 
present.  OMB  is  focusing  on  standards 
for  executive  agencies  and  FASAB  is 
studying  the  coasoUdation  question. 

Lastly,  one  coasaenter  asked  if  there 
were  established  timeframes  for 
approval  or  disapproval  of  FASAB 
recommended  standards  or  OMB 
issuance  of  interpretations.  There  are 
none. 

Jack  Arthur, 
Assistant  Directofftx-  Administration. 

To  the  Heads  of  Executive 
Departments  and  Amncies: 

Subject:  Financial  Accoimting 
Principles  and  Standards: 

1.  Purpose.  This  Circular  establiriies 
the  policies  and  prooedures  for 
approving  and  publishing  financial 
accounting  principles  and  standards.  It 
also  establishes  the  pohcies  to  be 
followed  by  Exacutin  Branch  agencies 
and  OMB  in  seeking  and  providing 


interpretations  and  other  advice  related 
to  the  standards. 

2.  Background.  The  Secretary  of  the 
Treasury',  the  Director  of  the  Office  of 
Management  and  Budget  (OMB).  and 
the  Comptroller  Generel  of  the  United 
States  ("the  Principals")  established  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  in  October  1990  by  a 
memorandum  of  understanding  (MOU). 
The  role  of  FASAB  is  to  deliberate  upon 
and  make  recommendations  to  the 
Principals  on  accounting  principles  and 
standards  for  the  Federal  Government 
and  its  agencies.  The  MOU  states  that  if 
the  Principals  agree  with  the 
recommendations,  the  Comptroller 
General  and  the  Director  of  OMB  will 
publish  the  accounting  principles  and 
standards. 

3.  Coverage.  The  provisions  of  this 
Circular  apply  to  all  Executive  Branch 
departments  and  agencies. 

4.  Definitions.  As  us«d  in  this 
Circular: 

a.  Executive  ngency  ("agency")  means 
any  executive  branch  department, 
independent  commission,  board, 
bureau,  office,  agency,  or  other 
establishment  of  the  Federal 
Government,  including  independent 
regulatory  commissions  and  boards.  It 
does  not  include  federally-owned  or 
controlled  corporations  that  are 
preparing  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles  promulgated  by 
the  Financial  Accounting  Standards 
Board,  or  the  legislative  or  judicial 
branches  of  the  Federal  GovemmenL 

b.  Accounting  standards  or  principles 
are  those  conventions,  rules,  and 
procedures  necessary  to  define 
acceptable  accounting  practice  at  a 
particular  time.  Accounting  standards 
include  broad  guidelines  of  general 
application  and  may  also  include 
detailed  practices  and  procedures. 

c.  Interpretation  of  Federal  Financial 
Accounting  Standards  is  a  document  of 
narrow  scope  that  provides 
clarifications  of  original  meaning, 
additional  definitions,  or  other  guidance 
pertaining  to  an  existing  Statement  of 
Federal  Financial  Accounting  Standards 
(SFFAS). 

5.  Policy— a.  FASAB 
Pecommendations.  The  Director  of 
OMB  will  review  each  statement  of 
accounting  principles,  standards,  or 
concepts  recommended  by  FAS.\B  and 
decide  upon  the  appropriateness  of  the 
statement  and  its  desirability  for  the 
Federal  Government.  If  a  recommended 
statement  of  accounting  principles  or 
standards  is  agreed  to  by  the  Director. 
the  Secretary  of  the  Treasury,  and  the 
Comptroller  General,  the  Director  v\nll 
issue  a  SFFAS,  signed  by  the  Director. 
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Each  SFFAS,  or  a  notice  of  its 
availability,  will  be  pubHshed  in  the 
Federal  Register  and  distributed 
throughout  the  Federal  Government. 

b.  Status  of  the  SFFASs.  SFFASs  shall 
be  considered  generally  accepted 
accounting  principles  (GAAP)  for 
Federal  agencies.  Agencies  shall  apply 
the  SFFASs  in  preparing  financial 
statements  in  accordance  with  the 
requirements  of  the  Chief  Financial 
Officers  Act  of  1990.  Auditors  shall 
consider  SFFASs  as  authoritative 
references  when  auditing  financial 
statements. 

c.  Interpretations  of  the  SFFASs. 
Agencies  and  individuals  desiring 
guidance  relative  to  the  standards  shall 
request  such  guidnnce  from  0MB,  to  the 
attention  of  the  Office  of  Federal 
Financial  Management.  0MB  will 
respond  to  the  request  by  providing 
technical  assistance,  unless  it  decides 
that  the  response  should  be  an 
Interpretatfon  of  Federal  Financial 
Accounting  Standards.  In  that  event. 
0MB  will  provide  written  copies  of  the 
request  to  the  Comptroller  General  and 
the  Secretary  of  the  Treasury;  examine, 
as  appropriate,  applicable  Uterature  and 
consult  with  knowledgeable  persons; 
draft  an  Interpretation  of  Federal 
Financial  Accounting  Standards; 
consistent  with  the  intent  of  the  MOU, 
obtain  the  consensus  of  Treasury  and 
GAO  on  the  interpretation;  and  publish 
the  Interpretation  of  Federal  Financial 
Accounting  Standards. 

Interpretations  of  Federal  Financial 
Accounting  Standards  will  be  signed  by 
the  Director  or  Deputy  Director  for 
Management,  acting  in  the  capacity  of 
chief  official  responsible  for  financial 
management  in  the  United  States 
Government.  Also,  the  Comptroller 
General  and  Secretary  of  the  Treasury 
may  publish  a  response. 

d.  Applicabihty  to  Budget  Execution. 
The  SFFASs  shall  have  no  effect  on  the 
manner  in  which  agencies  budget  for. 
monitor  and  control  the  expenditure  of 
budgetary  resources.  Those 
requirements  are  defined  in  0MB 
Circulars  A-11  and  A-34  and  other 
0MB  documents. 

e.  Other  Directives.  0MB  may,  from 
time  to  time,  issue  other  instructions  to 
the  agencies  regarding  accounting  and/ 
or  financial  reporting. 

6.  Inquiries.  For  infonnation 
concerning  this  Circular,  contact  the 
Financial  Standards  and  Reporting 
Branch,  OFFM.  telephone  202-395- 
3993. 

Leon  E.  Panetta, 
Director. 

[FR  Doc.  93-12527  Filed  S-26-93;  8:45  ami 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fiah  and  Wildlife 
Program  (Measures  for  Resident  Fish 
and  Wildlife);  Proposed  Amendmenta 

May  21, 1993. 

AGENCY:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

ACTION:  Notice  of  proposed  amendments 
to  the  Columbia  River  Basin  Fish  and 
Wildlife  Program  (measures  for  resident 
fish  and  wildlife). 

SUMMARY:  Pursuant  to  the  Pacific 
Electric  Power  Planning  and 
Conservation  Act  (the  Northwest  Power 
Act,  16  US.C.  839,  et  seq.)  the  Pacific 
Northwest  Electric  Power  and 
Conser\'ation  Planning  Council 
(Council)  has  proposed  amendments  to 
the  Columbia  River  Basin  Fish  and 
Wildlife  Program  (program).  The 
amendments  propose  major  changes  to 
the  resident  fish  and  vdldlife  provisions 
of  the  program.  Copies  of  the  proposed 
amendments  are  now  available,  and 
comments  are  solicited. 
BACKGROUND:  llie  Council  is  in  the 
fourth  phase  of  a  process  to  amend  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (program).  In  phases  one 
through  three,  the  Council  adopted 
amendments  regarding  anadromous 
fish.  The  Council  is  now  initiating 
phase  four,  by  proposing  a  series  of 
further  amendments  to  the  program's 
resident  fish  and  wildlife  provisions,  to 
be  circulated  for  public  comment. 
OPPORTUNITY  FOR  COMMENT:  The  Council 
will  receive  written  comment  on  the 
proposed  amendments  through  5  p.m. 
Pacific  time.  August  13, 1993. 
Comments  should  be  clearly  marked 
"Salmon  Amendment  Comments,"  and 
submitted  to  the  Council's  PubUc 
Affairs  Division.  851  SW.  Sixth  Avenue, 
suite  1100,  Portland,  Oregon  97204. 
After  the  close  of  comment,  the  Council 
may  initiate  further  consultations,  or 
reopen  the  record  for  further  written 
comments. 

HEARINGS:  Hearings  will  be  held  on  the 
proposed  amendments  as  follows: 
June  9— Red  Lion  Inn,  Bellevue.  WA,  3 

p.m.  and  6:30  p.m. 
June  17— Red  Lion-Village  Inn, 

Missoula,  MT  3  p.m. 
June  23— Hampton  Inn,  Spokane,  WA.  3 

p.m.  and  6:30  p.m. 
June  28— Owyhee  Plaza  Hotel.  Boise.  ID, 

3  p.m.  and  7  p.m. 
July  8— Schoolhouse,  Jackson.  MT.  3 

p.m. 


July  13 — Ramada  Inn,  Lewiston,  ID,  7 

R.m. 
,    J  14— Shilo  Inn,  Idaho  Falls.  ID.  7 

f).m. 
,    y  27 — Red  Lion  Inn.  Kelso/Longview. 

WA.  3  p.m. 
July  28 — Council  central  offices. 

Portland.  OR,  3  p.m. 
August  9 — Red  Lion  Inn,  Yakima.  WA, 

2  p.m. 
August  11 — Hood  River  Inn.  Hood 

River,  OR.  3  p.m. 

Please  contact  the  Council's  Public 
Affairs  Division  to  reserve  a  time  to 
testify.  Witnesses  should  be  prepared  to 
summarize  briefly,  rather  than  read,  any 
written  statement  they  wish  to  enter 
into  the  record. 

FOR  FURTHER  INFORMATION:  For  copies  of 
the  proposed  amendments  (request 
document  no.  93-5),  contact  the 
Council's  Public  Affairs  Division,  851 
SW  Sixth  Avenue,  suite  1100,  Portland, 
Oregon  97204  or  (503)  222-5161,  toll 
bee  1-800-222-3355. 
Edward  W.  Sheds. 
Executive  Director. 
[FR  Doc.  93-12635  Filed  5-2&-93;  8:45  am) 

BIUINO  CODE  0000-40-41 

RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  South  Dade  Agro 
Property,  Dada  County,  FL 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  South  Dade 
Agro  property,  located  in  Dade  County. 
Florida,  is  affected  by  section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  August  25. 
1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  fit>m  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Daniel  H. 
Hummer.  Resolution  Trust  Corporation, 
Atlanta  Field  Office,  245  Peachtree 
Center  Avenue,  NE.,  Marquis  1  Tower. 
Suite.  1100.  Atlanta.  GA  30303.  (404) 
230-6594;  Fax (404) 230-6696. 
SUPPLEMENTARY  INFORMATION:  The  South 
Dade  Agro  property  is  located  on  SW. 
216th  Street  at  about  SW.  237th  Avenue. 
Dade  Coimty.  Florida.  The  property 
contains  wetlands,  habitat  for  federally 
listed  endangered  species,  and  is 
adjacent  to  Everglades  National  Park. 
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The  property  is  covered  property  within 
the  meaaiiig  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  P.L. 
101-591  [U  U.S.Q  1441a-3). 

Characteristics  of  the  property 
include:  The  South  Dade  Agro  property 
consists  of  approximately  247  acres  of 
undevsioped  land  located  in  the  East 
Everglades  portioa  of  Dede  County  on 
the  south  side  of  SW.  216th  Street 
(Hainlin  Mill  Ddve).  The  property  is 
urithin  the  expaasion  boundaries  of 
Everglades  National  Park  and  contains 
designated  Critical  Habitat  for  the 
federally  endangered  Cape  Sable  seaside 
sparrour.  Approximately  20  percent  of 
the  property  is  wetland,  primarily  the 
western  portion,  with  the  remainder  of 
the  property  consisting  of  sawgrass 
vegetation. 

Property  size:  Approximately  247 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  od^er  transfer  of  the 
property  must  be  received  on  or  before 
August  25, 1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entitias  of  the  Federal 
government; 

2.  A.gencies  or  entities  of  State  or  local 
government  and 

3.  "Qualified  organizations"  pursuant  to 
section  170(hK3)  of  the  Intanial  Revenue 
Code  of  1986  (26  US.C.  170(hM3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  August 
25. 1993  to  Mr.  Daniel  H.  Hummer  at  " 
the  above  ADDRESSES  and  in  the 
following  form: 

NOTICE  OF  SBUOUS  INTEREST 
RE:  South  Dad*  A«ro  Property 
Federal  Register  PiiWicatkm  Date:  May  27. 
1993. 

1.  Entity  name. 

2.  Declatatkm  of  eUgibility  to  submit 

1  fctice  uadar  criteria  est  fcrtii  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public  Law 
101-591.  Sectioa  10(bK2),  (12  U.S.C  1441a- 
3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cuMurai,  or  natural  resource 
conservatkni  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax}. 

Dated:  May  21. 1983. 
Resolution  Trust  Corporation. 
William  J.  THcarica, 
Assistant  Secntaqr. 

[FR  Doc.  93-1ZS74  Filed  S-26-«3: 8:45  am) 
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CoaeM  Barrier  Imprewement  Act; 
Property  AvaUaiiWty;  Suneel 
Hammock.  Monroe  County.  FL 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  her^y  given  that 
the  property  known  as  SuJoset 
Hammock,  located  on  Key  Largo. 
Monroe  County.  Florida,  is  a^cted  by 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990.  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  efffd  other 
transfar  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  August  25, 
1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  ccmtacting 
the  foUowring  person:  Mr.  Daniel  H. 
Hummer,  Resolution  Trust  Corporation, 
Atlanta  Field  Office.  245  Peachtree 
Center  Avenue,  NE..  Marquis  1  Tower, 
suite  1100.  Atlanta,  GA.  30303.  (404) 
230-6594:  Fax (404) 230-6698. 

SUPPLEMENTARY  MFORMATXM:  The 
Sunset  Hammock  property  is  located  at 
94200  Overseas  Highway  (U.S.  1).  Key 
Largo,  Florida.  TTie  property  contains 
wetlands,  habitat  for  federally  listed 
endangered  species,  and  is  located 
within  the  Tavemier  Key  and  Snake 
Creek  unit  (FL-39)  of  the  Coastal  Barrier 
Resources  System.  The  property  is 
covered  property  within  the  meaning  of 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990.  Pidilic  Law 
101-591  (12  U.S.C  I441a-3J. 

Characteristics  of  the  property 
include:  Tlie  Sunset  Hammock  property 
consists  of  approximately  4.3  acres, 
about  1  acre  of  which  is  submerged  on 
the  Florida  Bay  side  of  Key  Largo.  The 
site  is  partially  wooded  with  natural 
vegetation  and  trees  along  with 
mangroves  at  the  shore! Lae.  The 
property  is  irregular  in  shape,  generally 
level  with  a  dov^Tiward  slope  towards 
the  shoreline,  and  located  within  a 
Flood  Hazard  Zone. 

Property  size:  Approximately  4.3 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
August  25. 1993  by  the  Resolution  Trust 
Corporation  at  the  address  staled  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  ths  Federal 
Govemmant: 

2.  AgaaciesoreatitiasofStaleor  iocal 
government:  and 


3.  "Qualified  organizatioos"  pursuant  to 
section  170(h)(3)  of  the  Internal  Re\'enue 
Code  of  1986  (26  U.S.C  J70(h)(3!). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  August 
25,  1993  to  Mr.  [)aniel  H.  Hummer  et 
the  above  ADDRESSES  and  in  the 
following  form: 

NOTICE  OF  SERIOUS  INTEREST 

RE:  Sunset  Hammock 

Federal  Register  Publication  Date:  May  27. 
1993 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990.  Public  Law 
101-591.  Section  10(b)(2).  (12  U.S.C.  1441b- 
3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g..  price  and 
method  of  Hnancing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wiidiifis  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone.'Fax). 

Dated:  May  21. 1993. 
Resolution  Trust  Corporation. 
William  J.  Tricarico, 
Assistant  Secretary. 

[FR  Doc.  93-12573  Filed  5-26-93;  8:45  Mn] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaae  No.  34-32343;  File  No.  SA-AMEX- 
•2-42] 

Setf-Reguletory  Organizations: 
American  Stock  Exchange,  Inc.;  Filing 
of  Amendment  No.  1  to  and  Order 
Granting  Accelerated  ApproviH  of  a 
Proposed  Rule  Change  Relating  to  ttw 
Listing  and  Trading  of  Equity  Linked 
Securities 

May  20, 1993 

On  November  25, 1992,  the  American 
Stock  Exchange.  Inc  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("^C  or 
"Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").*  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
list  and  trade  Equity  Linked  Term  Notes 
("ELNs"),  hybrid  instruments  whose 
value  will  be  linked  to  the  performance 
of  a  highly  capitalized,  actively  traded 
common  stock.  On  April  7. 1993.  the 
Amex  filed  Amendment  No.  1  to  the 


'  IS  U.S.C  TBitbHU  (1SS2) 
»17CFR24019b-«(lttl). 
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proposal.'  This  order  approves  the 
proDosal. 

hfotice  of  the  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
December  30.  1992.*  No  comments  were 
received  on  the  proposal. 

Under  Section  107  (Other  Securities) 
of  the  Amex  Company  Guide,  the 
Exchange  may  approve  for  listing 
securities  which  can  not  be  readily 
categorized  under  the  listing  criteria  for 
common  and  preferred  stocks,  bonds, 
debentures,  and  warrants.'  The  Amex  is 
now  proposing  to  amend  Section  107  to 
provide  additional  criteria  governing  the 
listing  of  ELNs,  which  are  intermediate- 
term  (i.e..  2-7  years)  non-convertible 
hybrid  instruments  whose  value  will  be 
linked  to  the  performance  of  a  highly- 
capitalized,  actively  traded  common 
stock. 

An  issuer  of  ELNs  may  provide  for 
periodic  interest  payments  to  holders, 
whether  based  on  a  fixed  or  floating 
rate."  Furthermore,  a  particular  issuance 
of  ELNs  may  also  be  subject  to  a  "cap" 
on  the  maximum  principal  amount  to  be 
repaid  to  holders  upon  maturity  of  the 
ELN.  and.  additionally,  may  feature  a 
"floor"  on  the  minimum  principal 
amount  to  be  repaid  to  holders  upon 
maturity  of  the  ELN.  For  example,  a 
specific  issue  of  ELNs  may  provide  for 
fixed  semi-annual  interest  payments  to 
holders  while  capping  the  maximum 
amount  to  be  repaid  upon  maturity  at 
135%  of  the  issuance  price,  with  no 
minimum  floor  guarantee  on  the 


*  In  Amendment  No.  I ,  the  Amex  proposes  to 
require:  (1)  The  application  of  the  listing  guidelines 
under  Section  107  of  the  Company  Guide  to  both 
ELNs  issues  and  issuers;  (2)  that  issuers  of  ELNs 
have  a  minimum  tangible  net  worth  of  SISO 
million:  (3)  that  the  total  original  issue  price  of  the 
particular  ELN  combined  with  all  of  the  issuer's 
other  ELNs  listed  on  a  national  securities  exchange 
or  traded  through  the  National  Association  of 
Securities  Dealers,  tac.  ("NASD")  Automated 
Quotation  ("NASDAQ")  system  not  be  greater  than 
25%  of  the  issuer's  tangible  net  worth  at  the  time 
of  issurance:  (4)  that  the  issuer  of  the  underlying 
stock  is  a  U.S.  reporting  company  under  the  Act 
which  is  listed  on  a  national  securities  exchange  or 
traded  through  the  facilities  of  a  national  securities 
system,  and  subject  to  last  sale  reporting;  and  (5) 
thai  ELNs  will  b«  treated  as  equity  instruments  for, 
among  other  purpose*,  margin  treatment.  See  letter 
from  Beniamin  D.  Krause,  Senior  Vice  President, 
Capital  Markets  Group.  Amex,  to  Sharon  Lawson. 
Assistant  Director.  Division  of  Market  Regulation 

',  "Division  "),  SEC,  dated  April  7,  1993. 

*  See  Securitiee  Exchange  Act  Release  No.  31628 
(December  21. 1992),  57  FR  62398. 

*  See  Securities  Exchange  Act  Release  No.  27753 
(March  1. 1990).  55  FR  8626  ("Hybrid  Products 
Approval  Order"). 

•The  Exchange  agrees  to  notify  the  Commission 
if  an  issuer  of  EL.Ns  provides  for  periodic  interest 
payments  to  holders  based  on  a  floating  rate. 
Telephone  conversation  between  Benjamin  D. 
Krause,  Senior  Vice  President,  Capital  MarkeU 
Group,  Amex,  and  Richard  Zack.  Branch  Chief, 
Division.  SEC.  May  19, 1993. 


principal  to  be  repaid.  On  the  other 
hand,  an  issue  of  ELNs  may  offer 
somewhat  lower  annual  payments  based 
upon  a  floating  rate,  with  a  minimum 
floor  principal  repayment  guarantee  of 
75%  of  the  issuance  price.  According  to 
the  Amex,  the  listing  flexibility 
available  to  an  issuer  of  ELNs  will 
permit  the  creation  of  securities  which 
will  offer  investors  the  opportunity  to 
more  precisely  focus  on  a  specific 
investment  strategy. 

ELNs  will  conform  to  the  listing 
guidelines  under  Section  107,  which 
provide  that  (1)  issues  must  have  a 
minimum  public  distribution  of  one 
million  trading  units  with  a  minimum 
of  400  holders,  an  aggregate  market 
value  of  $20  million,  and,  where 
applicable,  cash  settlement  in  U.S. 
dollars  and  a  redemption  price  of  at 
least  $3;  and  (2)  the  issuers  of  such 
securities  must  have  assets  of  $100 
million,  stockholders'  equity  of  $10 
million,  and  pre-tax  income  of  at  least 
$750,000  in  the  last  fiscal  year  or  in  two 
of  the  three  prior  fiscal  years.' 

Although  the  Exchange  does  not 
believe  that  ELNs  will  have  any 
discernible  impact  on  the  trading 
market  for  the  underlying  linked  stock, 
it  nevertheless  proposes  that:  (1)  Each 
issuer  have  a  minimum  tangible  net 
worth  of  $150  milHon;  (2)  each 
underlying  linked  stock  must  have  a 
minimum  market  capitalization  of  $3 
billion:  (3)  the  trading  volume  of  the 
linked  stock  (in  all  markets  in  which  the 
underlying  security  is  traded)  must  have 
been  at  least  2.5  million  shares  in  the 
12-month  period  preceding  the  listing  of 
the  ELNs;  and  (4)  the  issuance  of  ELNs 
relating  to  an  underlying  (linked)  stock 
may  not  exceed  5%  of  the  total 
outstanding  shares  of  such  stock. 

Because  ELNs  are  linked  to  another 
security,  the  Exchange  has  proposed 
safeguards  that  are  designed  to  meet  the 
investor  protection  concerns  raised  by 
the  trading  of  ELNs.  First,  pursuant  to 
Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  ELNs."  Second, 
consistent  with  Amex  Rule  411.  the 
Exchange  will  further  require  that  a 
member  or  member  firm  specifically 
approve  a  customer's  account  for 


trading  ELNs  prior  to.  or  promptly  after. 
the  completion  of  the  transaction.  Third, 
in  accordance  with  the  Hybrid  Products 
Approval  Order,  the  Exchange  will  prior 
to  trading  ELNs,  distribute  a  circular  to 
its  membership  providing  guidance 
regarding  member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  ELNs." 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5). 
Specifically,  the  Commission  believes 
that  providing  for  the  exchange-trading 
of  ELNs  will  offer  a  new  and  innovative 
means  of  participating  in  the  securities 
markets.  lii  particular,  the  Commission 
believes  that  the  availabihty  of  ELNs 
will  permit  investors  to  more  closely 
approximate  their  desired  investment 
objectives  through,  for  example,  shifting 
some  of  the  opportunity  for  upside  gain 
in  return  for  additional  income."* 
Accordingly,  the  Commission  has 
concluded  that  the  Amex  listing 
standards  applicable  to  ELNs  are 
consistent  with  the  Act. 

Although  ELNs  are  not  leveraged 
instruments,  and.  therefore,  do  not 
possess  any  of  the  attributes  of  equity 
options,  their  price  will  still  be  derived 
and  based  upon  the  underlying  linked 
stock.  In  essence,  the  Commission 
believes  that  ELNs  are  hybrid  securities 
whose  rates  of  return  are  priced  off  of 
an  underlying  linked  stodi. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  an  ELN  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock.  Nonetheless,  the  Commission  has 
several  specific  concerns  regarding  the 
trading  of  these  securities. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  ELNs.  In  particular,  by 
imposing  the  hybrid  listing  standards, 
suitability,  disclosure,  and  compliance 
requirements  noted  above,  the  Exchange 


'  Issuers  not  meeting  these  financial  criteria  must 
have  assets  in  excess  of  $200  million  and 
stockholders'  equity  of  SlO  million,  or, 
alternatively,  assets  in  excess  of  SlOO  million  and 
stockholders'  equity  of  S20  million. 

*Amex  Rule  411  requires  thai  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  (acts  relative  to 
every  customer  and  to  every  order  or  amount 
accepted. 


■The  Commission  notes  thai  ELNs  are  subject  to 
the  equity  margin  rules  of  the  Exchange. 

">  Pursuant  to  section  6(bM5)  of  the  Ac!  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  Hnding  that  the 
introduction  of  Oie  product  is  in  the  public  interest. 
Such  a  Tinding  would  be  diffic\i)t  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighted  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
integrity  of  the  markels,  and  other  valid  regulatory 
concerns. 
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has  addressed  adequately  the  potential 
public  customer  problems  that  could 
'arise  from  the  hybrid  nature  of  ELNs. 
Moreover,  the  exchange  plans  to 
distribute  a  circular  to  its  membership 
calling  attention  to  the  specific  risks 
associated  with  ELNs  and,  pursuant  to 
the  Exchange's  listing  guidelines,  only 
substantial  companies  capable  of 
meeting  their  obligations  will  be  eligible 
to  issue  ELNs.  In  addition,  the  Hsting 
requirements  ensure  that  EIJMs  can  only 
be  linked  to  highly  capitalized,  actively 
.traded  common  stocks. 

The  Commission  realizes  that  ELNs 
do  not  contain  a  clearinghouse 
guarantee  (as  in  the  case  of  a 
standardized  option)  but  are  instead 
dependent  upon  the  individual  credit  of 
the  issuer.  This  heightens  the  possibility 
that  a  purchaser  of  ELNs  may  not  be 
able  to  receive  full  principal  cash 
payment  upon  maturity.  To  some  extent 
this  risk  is  minimized  by  the  ELN  hsting 
standards  that  require  issuers  to  have  a 
tangible  net  worth  of  $150  million,  in 
conjunction  with  the  hybrid  Usting 
standards,  which  require  issuers  to 
possess  at  least  $100  million  in  assets 
and  stockholders'  equity  of  at  least  $10 
million.  In  any  event,  financial 
information  regarding  the  issuer  of  the 
linked  security  will  be  publicly 
available.** 

There  is  a  systemic  concern,  however, 
that  broker-dealers  or  broker-dealer 
subsidiaries  issuing  ELNs  or  providing  a 
hedge  for  the  issuer  will  incur  position 
exposure.  This  position  exposure,  if  left 
partially  hedged  or  dynamically  hedged, 
could  not  only  create  a  risk  of  non- 
performance but  add  a  systemic  risk  in 
that  the  broker-dealer  will  have  to  hedge 
the  position  to  aiinimize  losses  should 
the  market  turn  against  it.  However,  the 
ELN  issuances  are  expected  to  be  small 
in  relation  to  the  broker-dealer  issuer's 
(or  underwriter's)  total  net  worth  as  not 
to  raise  significant  concerns.** 


■ '  In  additioii.  the  iuuer  of  the  underlying  linked 
stock  is  required  to  be  a  reporting  company  under 
the  Act  The  Commiulon  believes  this  requirement 
coupled  with  the  prospectus  disclosure  rules  in  the 
Securities  Act  of  1933  will  provide  adequate 
disclosure  to  investors  concerning  the  financial 
condition  of  both  the  issuers  of  ELNs  and  the 
issuers  of  the  underlying  linked  stocks. 

The  Commission  expects,  and  the  Exchange  has 
agreed,  to  provide  a  draft  of  tlie  ELNs  information 
cirtAil&r  for  the  Commission's  review  prior  to  its 
dissemination  to  members.  Telephone  conversation 
between  Benjamin  D  Krause.  Senior  Vice  President. 
Capital  Markets  Group,  Amax.  and  Richard  Zack. 
Branch  Chief,  Division,  SBC,  May  19,  1993. 

"  We  also  note  thai  because  ELNs  cannot  be 
linked  to  more  than  S%  of  the  total  outstanding 
diares  of  the  underlying  stock,  and  the  listing 
(Tileria  requires  that  the  undorlying  stock  lii^ad  to 
an  ELN  be  highly  capitalixed  (S3  billion)  and 
actively  traded,  ¥n  would  not  expect  that  such 
hedging  activity  should  have  a  subMantial  impact 


Nevertheless,  the  Exchange  should 
continue  to  monitor  this  area. 

The  Commission  believes  that  the 
hsting  and  trading  of  ELNs  should  not 
adversely  impact  the  market  for  the 
imderlying  linked  stock.  First,  as 
described  above,  the  underlying  hnked 
common  stock  must  have  a  minimum 
capitalization  of  $3  biUion,  and,  during 
the  twelve  months  preceding  listing, 
must  have  traded  at  least  2.5  million 
shares.  Second,  the  issuer  of  the  linked 
common  stock  must  be  a  U.S. 
corporation,  subject  to  reporting 
requirements  under  the  Act.  and  the 
linked  common  stock  be  traded  on  a 
national  securities  exchange  (or  traded 
through  the  facilities  of  a  national 
securities  system)  subject  to  last-sale 
reporting.*'  Third,  a  particular  ELNs 
issuance  may  not  exceed  5%  of  the  total 
number  of  outstanding  common  shares 
of  the  linked  stock.  Finally,  although 
ELNs  are  linked  to  the  price  of  common 
stock,  they  are  not  convertible  into  the 
linked  security  at  any  time. 
Accordingly,  the  Commission  believes 
that  ELNs  do  not  contain  features  that 
will  make  them  likely  to  impact 
adversely  the  market  for  the  hnked 
common  stock.  The  Commission  is 
satisfied  that  these  requirements  should 
adequately  ensure  liquidity  in  the 
market  for  ELNs,  while  not  reducing  the 
liquidity  of  the  underlying  linked 
common  stock. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  d6y  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  First,  the 
Amendment  provides  for  additional 
Usting  standards  that  are  specifically 
tailored  to  ELNs  focusing  on  minimum 
financial  guidelines  for  the  issuer  of  an 
ELN  and  the  underlying  linked  stock, 
i.e.,  issuer  net  worth  standards,  and, 
capitalization  and  trading  volume 
requirements  for  the  underlying  linked 
stock.  The  Commission  beUeves  that 
these  additional  listing  standards  for- 
ELNs  strengthen  the  integrity  of  the 
security  and  will  promote  stability  in 
the  marketplace.  Moreover,  the 
Commission  finds  that  these  additional 
hsting  standards  are  designed  to  reduce 


on  the  market  for  the  underlying  security.  See 
discussion  infra. 

"This  precludes  the  issuance  of  ELNs  overlying 
American  Depositary  RaceipU  ("ADRs").  whether 
sponsored  or  unsponsored.  and  the  need  for 
surveillance  sharing  agreemenu  between  the 
relevant  foreign  and  domestic  exchange.  The 
Commission,  however,  would  be  willing  to 
reexamine  this  issue  at  a  later  date  if  justified  by 
the  subseqtWDt  tradiiig  experience  in  ELNs  and  if 
sufficient  safeguards  were  in  place  to  ensure  priciog 
integrity  In  both  the  ELN  and  underlying  linked 
ADR. 


the  likelihood  and  susceptibility  of 
ELNs  to  manipulation.  Second,  the 
amendment  hmits  the  percentage  of  an 
issuer's  capital  that  can  be  at  risk  in 
connection  with  the  listing  of  ELNs.  The 
Commission  believes  that  this 
amendment  serves  to  promote  market 
integrity  and  financial  stability  by 
restricting  the  amoimt  of  a  particular 
issuer's  capital  ttiat  may  be  at  risk  in 
connection  with  ELNs,  and  does  not 
raise  any  new  or  unique  regulatory 
issues.  "Third,  the  amendment  requires 
the  issuer  of  \l\e  underlying  linked  stock 
be  a  reporting  company  under  the  Act 
and  either  be  listed  on  a  national 
securities  exchange  or  traded  through 
the  facilities  of  a  national  securities 
system  subject  to  last  sale  reporting.  The 
Commission  beUeves  that  these 
requirements  which  ensure  that  there  is 
publicly  available  infonriation  on  both 
the  issuer  of  the  underlying  linked  stock 
and  the  trading  market  for  the 
underlying  linked  stock  are  essential  for 
the  protection  of  investors  and  the 
public  interest.  Finally,  the  Commission 
did  not  receive  any  cdhiments  on  the 
original  proposal  which  was  noticed  for 
the  full  statutory  comment  period. 
Based  on  the  above,  the  Commission 
believes  it  is  consistent  with  sections 
6(b)(5)  and  19(b)(2)  of  the  Act  to 
approve  Amendment  No.  1  to  the 
Amex's  proposal  on  an  accelerated 
basis. 

Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  exchange's  proposal.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  resp>ect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-92- 
42  and  should  be  submitted  by  June  17, 
1993. 
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//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.*«  that  the 
proposed  rule  change  (SR-AMEX-92- 
42)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(FR  Doc  93-12516  Filed  5-26-93;  8:45  amj 
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[R«la«M  Na  34-32349;  Fit*  No.  SR-NASD- 
93-31] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change  Relating  to 
Commission  Review  of  NASD 
Determinations  to  Nullify  Clearly 
Erroneous  Trades 

May  21, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  11, 1993,  the  National  Association 
of  Securities  Dealers,  Lie  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  Interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  an 
amendment  to  section  70  of  the  Uniform 
Practice  Code  ("UPC"),  enUtled 
"Authority  to  Declare  Transactions 
Void,"  to  eUminate  the  language  stating 
that  decisions  pursuant  to  section  70  are 
reviewable  by  the  Commission  under 
section  19(d)(2)  of  the  Act.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 

»«15U.S.C7a»(b)(2)(19a2). 

'•17  cm  200  30-3(aKl2)  (1992). 

M5U.S.CS7S$(b)(l)(198«). 

'  See  alto,  l«ttar  from  )oaathan  G.  Katz,  S«CT«tary, 
SBC  to  Simon  S.  Kogan,  Esa.,  Couiu«l  lor  Daiek 
Sacuritia*  Corp..  daiad  AprU  22, 1993. 


in  Item  IV  below.- The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Puroose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

In  April  1990,  the  SEC  approved  an 
NASD  proposal  to  add  section  70  to  the 
UPC  to  permit  the  Association  to 
declare  clearly  erroneous  transactions 
null  and  void  if  they  arise  out  of  the  use 
or  operation  of  any  automated 
quotation,  execution,  or  communication 
system  owned  or  operated  by  the 
NASD.'  Previously,  the  NASD  had  no 
authority  to  cancel  a  transaction,  even  if 
one  or  more  terms  of  the  transaction 
clearly  was  in  error.  For  example,  one 
of  the  catalysts  for  adopting  section  70 
was  that  a  member  had  complained  that 
a  trade  executed  over  the  NASD's  Order 
Conformation  Transaction  System  was 
ten  points  away  from  the  inside 
quotation,  clearly  an  error,  but  the 
contra  party  refused  to  cancel  the  trade. 
With  the  adoption  of  section  70,  the 
NASD  now  has  the  ability  to  resolve 
disputes  involving  obvious  errors  in  an 
expeditious  manner,  akin  to  an 
exchange  floor  governor  ruUng. 

Briefly,  the  procedures  for  canceUng  a 
clearly  erroneous  trade  require  one 
party  to  contact  the  NASD  on  trade  day 
and.  hi  writing,  state  the  basis  for  the 
requested  action.  Thereafter,  an  officer 
of  the  NASD  reviews  the  trade 
information,  advises  the  contra  party 
that  the  transaction  is  in  dispute,  and 
then  makes  a  determination  as  to 
whether  the  trade  should  stand  or  be 
broken.  If  either  party  wishes  to  appeal 
the  staff  determination,  it  may  seek 
review  by  the  Market  Operations 
Review  Committee  ( "MORC"),* 

Currently,  section  70(b)(3)  of  the  UPC 
provides  that  a  person  aggrieved  by  a 
decision  of  the  MORC  may  make 
application  for  review  of  that  decision 
to  the  Commission  in  accordance  with 
the  Act.'  The  NASD  proposes  to  delete 

>  See  Sacuritiaa  Exchange  Act  Relaase  No.  27867 
(April  2.  1990),  55  FR  12978  (April  8, 1990)  (order 
approving  file  SR-NASD-90-6). 

*  The  MORC  li  a  standing  committee  of  the  NASD 
which  is  compriMd  of  member*  of  the  NASD't 
Market  Surveillance  and  Trading  Committeea.  The 
MORCt  hearings  geoerally  are  conducted  over  the 
telephone,  where  the  panel  reviews  writleo 
documentation  of  all  the  relevant  information  and 
renders  its  opinion  to  affirm,  modify,  reverse, 
dismiss,  or  remand  the  stafTs  determination. 

•Spedfieally,  Section  19(dX2)  of  the  Act 
proridaa,  among  other  things,  that  certain  actions 
of  •  solPragulatory  otganizatioa  ("SRO"),  such  as 
the  NASD,  are  subtact  to  Commission  review,  either 
on  its  own  motiOB  or  upon  appticatlaa  of  th« 
person  aggrieved  by  such  action.  Section  19(d)(1) 


the  language  in  section  70(b)(3)  that 
provides  these  decisions  are  reviewable 
by  the  Commission.*  Of  course, 
disputes,  claims,  and  controversies 
arising  out  of  determinations  made 
pursuant  to  section  70  will  remain 
ehgible  for  arbitration  pursuant  to 
section  8  of  the  NASD's  Code  of 
Arbitration  Procedure. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
15A(b)(6)  and  19(d)(2)  of  the  Act. 
Section  15A(b)(6)  provides,  among  other 
things,  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  to  protect  investors 
and  the  pubUc  interest.  As  described 
above,  section  19(d)(2)  provides  for 
Commission  review  of  certain  SRO 
actions  enumerated  In  section  19(d)(1).' 
The  NASD  believes  that  the  proposal  is 
consistent  with  section  19(d)(2)  because 
it  amends  the  NASD's  rules  to  be  in 
accord  with  the  provisions  governing 
Commission  review  of  SRO  actions 
contained  in  section  19(d). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  beUeves  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  In  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 


aniuneratea  three  types  of  SRO  determinations  are 
reviewable  under  section  19(dX2):  (1)  Any  final 
disciplinary  sanction;  (2)  a  denial  of  membership  or 
participation  Imposed  on  a  member  or  a  participant; 
or  (3)  a  prohibition  or  limitation  of  any  person  in 
respect  to  access  to  services  offered  by  the  SRO. 

•On  May  4. 1992,  the  NASD  filed  with  the 
Commission  proposed  rule  change  SR-NASD-92- 
17.  If  adopted,  SR-NASD-92-17  would  have, 
among  cihei  things,  deleted  that  portion  of  Section 
70  which  provides  for  review  by  the  Commission 
of  determinations  by  the  NASD  made  pursuant  to 
section  70.  Concurrent  with  the  submission  of  this 
filing,  the  NASD  issued  a  letter  withdrawing  SR- 
NASD-a2-l7.  See  Latter  to  Selwyn  Noteiovitz. 
Branch  Chief,  SBC.  from  Robert  E  Aber.  Vice 
President  and  General  Counsel.  Corporate 
Subsidiariaa,  NASD,  dated  May  10, 1993. 

'  See  fopia  note  3. 
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m.  Date  of  EflEsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommiMion  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  to 
accelerate  the  eH^ectiveness  of  the 
proposed  rule  change  pursuant  to 
section  19(b)  of  the  Act  in  view  of  the 
fact  that  section  70(b)(3)  presently  is 
inconsistent  with  section  19(d)(2)  of  the 
Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
association,  and,  in  particular,  the 
requirements  of  sections  15A(b)(6)  and 
19(d)(2)  of  the  Act.  The  Commission 
believes  that  the  proposal  is  consistent 
with  section  19(d)(2)  because  it  amends 
the  NASD's  rules  to  be  in  accord  with 
the  provisions  governing  Commission 
review  of  SRO  actions  contained  in 
section  19(d). 

Pursuant  to  section  19(b)(2)  of  the 
Act«,  the  Commission  finds  that  good 
cause  exists  to  accelerate  the 
effectiveness  of  the  proposed  rule 
change  prior  to  the  30th  day  after 
publication  in  the  Federal  Register. 
First,  as  noted  above,  section  70(b)(3) 
presently  is  inconsistent  with  section 
19(d)(2)  of  the  Act.  Second,  by 
approving  the  proposal  on  an 
accelerated  basis,  the  Commission  will 
avoid  the  possibility  that  members  and 
persons  associated  with  members  will 
file  unwarranted  applications  for  review 
of  section  70  determinations  pursuant  to 
section  19(d)  and  eUminate  the  potential 
for  investor  confusion  concerning 
Commission  review  of  section  70 
determinations. 

I IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
"With  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  S  U.S.C  §  552.  will  be 
available  for  inspection  and  copying  in 
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the  Commission's  Public  Reference 
Room.  Copies  of  such  fiUng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-93-31  and  should  be 
submitted  by  June  17. 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  amendment  to  section  70  of 
the  UPC  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai'garat  H.  McFarluid. 

Deputy  Secretary. 

IFR  Doc.  93-12572  Filed  5-26-93;  8:45  am] 

BILUNO  COOC  WIO-ei-M 


Self-Regulatory  Organizations; 
Applicationt  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

May  21. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  seciirities: 

Arcadian  Partners  LP 
Preference  Units,  No  Par  Value  (File  No.  7- 
10691) 
Coastal  Corp. 
$2,125  Cum.  Pfd.  Stock.  Ser.  H  $.33'/i  Par 
Value  (File  No.  7-10692) 
Detroit  Edison  Co. 
Depositary  Shares  (rep.  V4  sh.  of  Cum.  Pfd. 
Stock,  7.74%  Ser..  $100.00  Par  Value 
(File  No.  7-10693) 
Royal  Caribbean  Cruises,  Ltd. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10694) 
Teppco  Partners  LP 
Common  Stock.  No  Par  Value  (File  No.  7- 
10695) 
Value  Health,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
10696) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  11. 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appUcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 


•liV-SJCiTUfMiZ). 


•l7CFR200.30-3(aXl2). 


20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unUsted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonatfaan  G.  Katz, 

Secretary. 

[FR  Doc.  93-12518  Filed  5-26-93;  8:45  am) 

BIUJNOCODE  KMe-Ot-M 


Self-Regulatory  Organizations; 
AppllcaUons  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

May  21, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  SecuriUes  and 
Exchange  Act  of  1934  and  Rule  12f-l 
thereunder  for  unhsted  trading 
privileges  in  the  following  securities: 

General  Growth  Properties,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
10697) 
Health  Professionals,  Inc. 
Common  Stock,  $.02  Par  Value  (File  No.  7- 
10696) 
Hemlo  Cold  Mines,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
10699) 
Home  Oil  Co.  Ltd. 
Common  Stock.  No  Par  Value  (File  No.  7- 
10700) 
Starter  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10701) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  11, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
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fair  and  orderly  maricets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katx, 
Secretory. 

(FR  Doc  93-12517  Filed  5-2fr-93;  8:45  am] 
BiLUNQ  COOC  W10-01-M 


Self-Regulatory  Organlzatlona; 
Applicationa  for  Unlisted  Treding 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

May  21, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Salomon  Brothers  High  Income  Fund, 
Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-10702) 
Resorts  International,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-10703) 
Gull  Laboratories,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-10704) 
Zeneca  Group  Pic 
American  Depositary  Shares,  Each 
Representing  3  Ordinary  Shares 
(File  No.  7-10705) 
Battle  Mountain  Gold  Company 
Conv.  Pfd.  Stock,  $3.25  (File  No.  7- 
10706) 

These  {securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  11. 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  apphcation  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensicKis  of  unhsted  trading 
privileges  pursuant  to  such  appUcations 
are  consistent  with  the  maintenance  of 
foir  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Cconminion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonadua  G.  Kalx, 

Secntary. 

(FR  Doc  93-12519  Filed  5-26-93;  8:45  am] 

BlUMa  COOe  M>10-Q1-M 


SMALL  BUSINESS  ADMINISTRATION 
[Dedarstkm  of  Dissstsr  Loan  Area  «2648] 

Oklahoma;  Declaration  of  Diaaater 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  12, 1993, 
and  an  amendment  dated  May  14, 1993. 
I  find  that  the  Counties  of  Bryan, 
Canadian,  Carter,  Cleveland,  Grady, 
Kay,  Kingfisher,  Logan,  Oklahoma, 
Payne,  Pottawatomie,  Tulsa,  and 
Washington  in  the  State  of  Oklahoma 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms, 
tornadoes,  and  Hooding  which  began  on 
May  8. 1993.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  July  12, 1993,  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  February  14, 1994, 
at  the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Boulevard, 
Suite  102,  Fort  Worth.  Texas  76155  or 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  fi'om  small  businesses 
located  in  the  contiguous  coimties  of 
Atoka,  Blaine,  Caddo,  Chocktaw, 
Comanche,  Creek,  Garfield,  Garvin, 
Grant,  Jefferson,  Johnston,  Lincoln, 
Love,  Major,  Marshall,  McClain, 
Murray,  Noble,  Nowata,  Okfuskee, 
Okmulgee,  Osage,  Pawnee,  Pontotoc. 
Rogers,  Seminole,  Stephens,  and 
Wagoner,  in  Oklahoma;  Chautauqua, 
Cowley,  Montgomery,  and  Sumner 
Counties,  Kansas;  and  Fannin  and 
Grayson  Counties,  Texas,  may  be  filed 
until  the  specified  date  at  the  above 
location. 

The  interest  rates  are: 

Percent 

For  physical  damage: 

Homeowners  with  credit  avail- 
able elsewhere 8.000 

Homeowners  without  credit 
available  elsewhere 4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Businesses  and  non-profit  orga- 
nizations without  credit 
available  elsewhere „..         4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere „....  7.625 


For  Economic  Injury: 
Businesses  and   small   agricul- 
tural    cooperatives    without 
credit  available  elsewhere 


Pamnt 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  264806  and  for 
economic  injury  the  numbers  are 
790700  for  Oklahoma,  791100  for 
Kansas,  and  791200  for  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  20, 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 

Assistance. 

[FR  Doc  93-12619  Filed  5-26-93;  8:45  am] 

BHJJNQ  cooe  Mns-ei-M 


DEPARTMENT  OF  STATE 
[Public  Notice  1811] 

United  Statee  Organization  for  the 
Intematlorud  Telegraph  and  Telephone 
Conaultative  Committee;  Study  Group 
B  Notice  of  Meeting 

The  U.S.  Department  of  State 
announces  that  the  US  Organization  for 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
Study  Group  B  will  meet  on  June  16. 
1993  at  the  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC  in  room  4830.  The 
meeting  will  begin  at  9:30  a.m.  and  end 
at  4:30  p.m. 

The  agenda  for  the  meeting  will 
consist  of  approving  the  agenda, 
approval  of  the  April  6, 1993  meeting 
minutes,  reviewing  the  results  and 
activities  of  TSS  Study  Group  11 
Meeting  (May  3-19, 1993),  the 
consideration  of  contributions  for  TSS 
Study  Group  13  Meeting  (July  5-16, 
1993),  announcement  of  the  members  of 
the  U.S.  Delegation,  and  other  business. 

Please  bring  50  copies  of  documents 
to  be  considered  at  this  meeting.  If  the 
document  has  been  mailed,  bring  only 
10  copies. 

If  you  wish  to  be  a  part  of  the  U.S. 
Delegation  to  this  meeting,  please 
inform  Gary  Fereno  at  the  Etepartment  of 
State  (202-647-2592)  and  complete 
required  documentation  30  days  prior  to 
the  start  of  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  persons 
intending  to  attend  the  above  meeting 
must  announce  this  not  later  than  5 


days  before  tb«  meeting  to  Williain 
Utiaufs  office  (303-497-5993).  Enter 
the  building  from  14th  Street  through 
&e  main  Icribby.  A  picture  ID  will  be 
required  for  admittance. 

Dated:  May  17, 1993. 
Cari  S.  BulMijr. 

Director.  Telecommunications  and 
bijotmation  Standards,  Qiaiiman,  U.S. 
CCmNaboaal  Coaunittee. 
(FR  Doc.  93-12504  Filed  S-2&-93: 8:45  am) 
muMG  coot  tn^^m-m 
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[Put>lic  Notice  1S12] 

United  StMM  Organization  (or  the 
International  Telegraph  and  Telephone 
ConeuHatlve  CommHtae;  Study  Group 
C  Notice  of  Meeting 

The  U.S.  Department  of  State 
announces  that  the  US  Organization  for 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
Study  Group  C  will  meet  on  July  1, 1993 
at  the  U.S.  Department  of  State,"2201  C 
Street  NW.,  in  room  3519.  The  meeting 
will  begin  at  9:30  a.m.  and  end  at  4:30 
p.m. 

The  agenda  for  the  meeting  mil 
include  consideration  of  proposed 
oontributions  to  the  TS  for  Study 
Groups  4.  5.  6. 12.  and  15.  This  n»eeting 
date  will  permit  normal  "white" 
oonthbutkms  to  SG  15  if  approved  at 
the  meeting.  Contributicms  to  other 
Study  Groups  will  be  discussed  as 
submitted.  Please  submit  proposed 
contributions  to  the  Chairman  of  SG  C 
qn  or  before  June  10, 1993  to  allow  time 
for  mailing  and  the  review  prior  to  the 
meeting.  Contributions  should  be 
mailed  to:  Dennis  Thovson.  ATiT  room 
5A256.  P.O.  Box  752. 900  Routes  202/ 
206,  Bedminster.  NJ  07921-0752.  No 
contributions  will  be  approved  for 
siimisaion  to  the  TS  without  review 
prior  to  the  meeting.  For  agenda 
planning  purposes,  please  notify 
Madeline  Mendez  on  (908)  234-8624  if 
you  plan  to  attend  the  meeting  and 
which  TS  Study  Groups  you  are 
interested  in. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  Hmited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated 
if  arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  so  advise  the  Office  of  Earl 
Bbrbely,  Department  of  State.  (202)  647- 
0201,  FAX  (202)  647-7407.  Public 
visitors  will  be  a^ed  to  provide  their 
date  of  birth  and  Social  Security  number 


at  the  time  they  register  their  intention 
to  attend  and  must  carry  a  photo  ID  with 
them  to  the  meeting  in  order  to  be 
admitted.  AH  attendees  must  use  the  C 
Street  entrance. 

Dated.  May  12. 1993. 
Earl  S.  Bubely. 

Director,  TeiecocRmoRicaiioas  and 
Information  Standards,  Chairmaa.  US, 
COTT  National  Committee. 
[FR  Doc.  93-12503  Filed  S-26-93;  &45  am] 

BILUNO  CODE  4711 


STATE  DEPARTIIENT 
[Public  Notice  1«13] 

Overeeas  Security  Advisory  CouncU; 
Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Monday  and  Tuesday.  June  21-22, 1993 
at  8:30  a.m.  at  the  Boetonian  Hotel. 
Boston,  Massachusetts.  Pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C  552b(c)  (1) 
and  (4),  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  calls  for  the 
discussion  of  classified  and  corporate 
proprietary/security  information  as  well 
as  private  sector  physical  and 
procedural  security  policies  and 
protective  programs  at  sensitive  U.S. 
Government  and  private  sector  locations 
overseas. 

For  more  kifonaatioa  contact  Marsha 
Thunnan.  Overseas  Security  Advisory 
Council,  Departmeol  of  State,  Washiogtoo. 
DC  20522-1003,  phoDfl:  703/204-6185. 

Dated:  May  14, 1983. 
Mark  Mulvey, 

Director  of  the  Dipkunatic  Security  Service. 
[FR  Doc  93-12526  Filed  5-26-93;  8:45  ami 

BILUNC  CODE  4710-M-M 


DEPARTMEKT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environmental  Impact  Statement; 
Proposed  New  Northwest  Arkansas 
Regional  Airport,  Benton  County,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for  a 


proposed  air  carrier  airport  in 
Northwest  Arkansas. 

FOR  niRTHCR  MFORUATION  CONTACT: 

Bradley  C,  Kutchins.  Project  Manager, 
ASW-630I,  Federal  AviaUon 
Administration,  Southwest  Regional 
Office,  4400  Blue  Mound  Road,  Fort 
Worth.  Texas  76193-0630.  Telephone 
(817) 624-5376. 

SUP«.aiENTARY  INFORMATION:  The  FAA 
will  prepare  an  EIS  for  a  proposed  air 
carrier  airport  in  the  NorUiwest 
Arkansas  Region  which  would  replace 
commercial  service  at  Drake  Field.  The 
primary  components  of  the  proposed 
action  would  consist  of  the  following 
items:  (1)  Land  acquisition;  (2)  8300- 
feet  by  150-feet  runway  with  high 
intensity  runway  lights,  medium 
intensity  approach  lighting  system  and 
approad)  light  system  with  sequence 
flasher;  (3)  8,800-feet  by  75-feet  parallel 
taxiway  with  high  intensity  taxiway 
lights;  (4)  instrument  landing  system  for 
both  ends  of  the  runway  (to  include 
localizer,  glide  slope,  and  middle  and 
outer  maimers);  (5)  terminal  building 
with  associated  motor  vehicle  parking 
and  support  facilities;  (6)  terminal  area 
ramp  paving;  (7)  air  traffic  control 
tower;  and  (8)  airport  access  road. 

The  Northwest  Arkansas  Airport 
Authority  intends  to  request  Federal 
Airport  Improvement  Program  (AIP) 
funds  for  development  of  all  AIP 
eligible  proposed  airport  improvements. 

Known  alternatives  to  the  proposed 
action  include  no  action,  construction  of 
a  new  facility  at  another  location,  and 
expansion  of  existing  airports. 

The  FAA  intends  to  consult  and 
coordinate  with  Federal,  state,  and  local 
agencies  which  have  jurisdiction  by  law 
or  have  special  expertise  with  respect  to 
any  environmental  impacts  a.ssociated 
with  the  proposed  project.  Scoping  for 
the  EIS  will  include  both  an  agency 
scoping  meeting  and  a  public  scoping 
meeting  concerning  the  range  of  actions, 
alternatives  and  impacts  to  be 
considered.  The  agency  and  public 
scoping  meetings  will  be  held  on  or 
about  August  3, 1993.  The  specific 
locations  of  these  meetings  will  be 
announced  by  means  of  letters  and 
public  notices.  In  addition  to  this 
notice,  a  notice  will  be  placed  in  local 
newspapers  of  general  circulation 
announcing  the  intent  to  prepare  an  EIS 
and  the  scoping  meetings,  and  soliciting 
comments  on  the  scope  of  the  study. 
Those  unable  to  attend  the  scoping 
meetings  or  who  prefer  not  to  make  oral 
statements  are  encouraged  to  submit 
written  scoping  comments  to  the  agency 
contact  listed  above. 
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Issued  on:  May  13, 1993. 
John  M.  Dempsey, 

Manager.  Airports  Division. 

(FR  Doc.  93-12614  Filed  5-27-93;  8:45  am} 

WJJHO  CODE  aiO-13-M 

[Summary  Notice  No.  PE-92-32] 

Petition  for  Exemption;  Summary  of 
Petitions  Received:  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions:  correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  summary  described  for 
Docket  No.  27161  in  a  notice  of 
petitions  for  exemption  published  on 
May  5. 1993,  (58  FR  26890).  This  action 
corrects  that  error. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved,  and  must  be  received 
on  or  before  June  16, 1993. 
AODflESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 
Petition  Docket  No.  27161,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3939. 
SUPPLEMENTARY  INFOflMATION:  Denial  of 
Southern  Air  Transport's  petition  for 
exemption  from  14  CFR  121.358(b)  and 
(c),  printed  in  the  May  5, 1993  Federal 
Register,  was  listed  under  Docket  No. 
27161.  This  Docket  No.  is  incorrect.  The 
correct  Docket  No.,  associated  with  this 
denial  of  Southern  Air  Transport's 
Petition,  is  26980. 

Issued  in  Washington,  DC  on  May  20. 
1993. 

Donald  P.  Byrne. 

Assistant  Chief  Ck>unse]  for  Regulations. 
[FR  Doc.  93-12612  Filed  S-26-93;  8:45  ami 

BKUNO  COOC  4t10-1S-M 


Intent  To  Rule  on  Application  To 
impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  at  Blue 
Grass  Airport.  Lexington,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Blue  Grass 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  June  28, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Memphis  Airports 
District  Office,  2851  Directors  Cove, 
suite  #3.  Memphis,  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Michael 
Flack,  Executive  Director  of  the  Blue 
Grass  Airport  at  the  following  address: 
Lexington-Fayette  Urban  County  Airport 
Board,  4000  Versailles  Road,  Lexington. 
KY  40511. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Blue  Grass 
Airport  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  K.  Wills.  Planner;  Federal 
Aviation  Administration,  Memphis 
Airports  District  Office,  2851  Directors 
Cove,  suite  #3,  Memphis,  TN  38131- 
0301;  (901)  544-3495.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPt^MENTARY  INFOflMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Blue 
Grass  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  May  20, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Lexington-Fayette 
Urban  County  Airport  Board  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  31.  1993. 

The  following  is  a  brief  overview  of 
the  application. 

Levey  of  the  Proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 

November  1. 1993. 
Proposed  charge  expiration  date: 
August  18.  2003. 


Total  estimated  PFC  revenue: 

$12,898,555. 
Brief  description  of  the  proposed 

projectifs): 
Impose  and  Use: 

1 .  Design  Air  Carrier  Apron 
Expansion 

2.  Purchase  Replacement  ARFF 
Vehicle 

3.  Construct  Runway  Monitor  System 

4.  Purchase  Emergency  Command 
Vehicle 

5.  Replace  Runway  Sweeper  #1 

6.  Construct  Firehouse  Addition 

7.  Construct/Reconstruct  Emergency 
Access  Roads 

8.  Modify  Terminal  Building — Phase 

I  (Americans  with  Disabilities 
Compliance) 

9.  Purchase  ARFF  Proximity  Suits 

10.  Install  Gate  40  Secure  Access 
System 

11.  Update  Airport  Master  Plan 

12.  Construct  Air  Carrier  Apron 
Expansion 

13.  Construct  Detention  Basin(s) 

14.  Recover  Allowable  Local  Share 
Incurred  in  AIP  Projects  Since 
November  5,  1990 

15.  Recover  PFC  Administration  Cost 

16.  Purchase  Terminal  Area  Land 

17.  Erect  New  Airport  Beacon  Tower 

18.  Purchase  Runway  Sweeper  #2 

19.  Rehabilitate/Reconstruct  RWY  4/ 
22 

20.  Modify  Terminal  Building— Phase 

II  (Americans  with  DisabiUty 
Compliance) 

Impose  Only: 

1.  Assess  Environmental  Impacts — 
Parallel  Runway 

2.  Implement  Noise  Abatement 
Program— Phase  I 

3.  Construct  Deicing  Agent  Detention 
System 

4.  Implement  Noise  Abatement 
Program— Phase  II 

5.  Phase  I— New  Parallel  Runway 
Design 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFC's: 
Part  135  or  part  298  (Air  Taxi) 

Operators 
Any  person  may  inspect  the 
apphcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lexington- 
Fayette  Urban  County  Airport  Board. 

Issued  in  Atlanta,  Georgia  on  May  20, 
1993. 

Dell  T.  Jernigan, 

Manager,  Planning  and  Development  Branch, 
Southern  Region. 

{FR  Doc.  93-12610  Filed  5-26-93;  8:45  am) 
BOIMQ  CODE  4«ie-13-M 


IMI 


Correctkm  to  Nottc*  of  Ment  To  Rule 
on  Application  To  hnpoM  and  Um  the 
Revamic  From  a  PasMngar  FaciHty 
Charga  (PFC)  at  Columfata  MetropoWtan 
Alrpoft,  CoHimUa,  SC 

AGENCY:  Federal  Aviation 
Administralion  (FAA).  DOT. 
ACtKMk  CorrectioD  to  notice  of  intwit  to 
rule  on  appUcatioa. 

SUMMARY:  TTiis  cor  recti!  the  date  on 
which  the  FAA  detennined  that  the 
application  to  Impose  and  use  the 
revenue  from  a  PFC  submitted  by  the 
Richland-Lexington  Airport  District  was 
substantiaUy  complete  within  the 
requirements  of  §  158.25  of  part  158. 

in  notice  document  93-11489  on  page 
28648  in  the  issue  of  Friday.  May  14, 
1993,  make  the  following  correction: 

In  the  second  column.  "May  4, 1994" 
should  read  "May  4. 1993". 

Issued  in  Atlanta.  Gaoigia.  on  May  18. 

1993. 

D«ll  T.  Jeniigui. 

Manager,  Pkaming  and  Development  Branch. 
Southern  Region. 

(FR  Doc  93-12611  Filed  5-26-93;  8:45  ami 
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Pasaenger  FacWty  Ctiarge  (PFC) 
Approvaia  and  Diaapprovalt 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Mootfaiy  notice  of  PFC 
approvals  and  disapprovals.  In  April 
1993,  there  were  eight  applications 
approved. 

StaiMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
15B  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158).  This  notice  is 
published  pursuant  to  paragraph  (d)  of 
§  1S8.29. 

PFC  AppUcatioDS  Approved 

Public  Agency:  Fort  Wayne-Allen 

County  Airport  Authority,  Fort 

Wa)me.  Indiana. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Level:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$26,563,457. 
Earliest  Permissibh  Charge  Effective 

Date:  July  1. 1993. 
Duration  c^  Authority  to  Impose:  March 

1.2015. 
Qass  of  Air  Carriers  Not  Required  To 

CoUect  PFC's.  Air  taad/comraercial 


operators  that  (1)  by  fiaderal  regulation 
are  not  required  to  report  passenger 
statistics  to  the  federal  government 
osing  FAA  Form  1800-31  and  (2) 
enplane  fenvar  than  \J0O0  passengers 
annually. 

Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 

Brief  Description  ofProfects  Approved: 
Loop  access  road  and  poridng 
improvements.  Terminal  expansion 
and  renovation.  Bond  issuance  costs, 
debt  service  reserve  costs,  and 
payment  of  principal  and  interest  on 
the  bonds. 

Decision  Date:  April  S.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  H.  Yates,  Chicago  Airports  District 

Office.  (312)  694-7335. 

Public  Agency:  Volusia  County,  Daytona 
Beach,  Florida. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$7,967,835. 

Eariiest  Permissible  Charge  Effective 
Dote.July  1.1993. 

Duration  of  A  uthority  to  Impose: 
November  1. 1999. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved: 
Terminal  renovation  for  federal 
inspection  sarvicac  facility.  Land 
acquisition  for  aviation  development 
and  approach  protection.  Extension  of 
runway  7L/25R  and  taxiway  N. 

Decision  Date:  April  20. 1993. 

FOR  FURTHER  INFORMATXW  CONTACT: 

Pablo  G.  Auffant,  Orlando  Airports 

District  Office.  (407)  648-6583. 

PuUic  Agency:  Medford-^ackson  Coimty 
Airport,  Medford,  Oregon. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Levei.  $3.00. 

Tota7  Approved  Net  PFC  Revenue: 
$1,066,142. 

Earliest  Permissible  Charge  Effective 
Date;  July  1. 1993. 

Duration  of  Authority  To  Impose: 
November  1, 1995. 

Class  of  Air  Carriers  Not  Required  to 
CoUect  PFC'S:  Air  taxi/commercial 
operators  when  enplaning  revenue 
passengers  in  limited,  irregular, 
special  service  air  taxi/commercial 
operations  such  as  air  ambulance 
services,  student  instruction,  non-stop 
sightseeing  flights  that  begin  and  end 
at  the  airport  and  are  concluded 
(conducted)  within  a  25  mile  radius  of 
the  airport,  and  other  similar  limited, 
irregular,  specia)  service  operations 
by  such  air  taxi/commercial  operators. 


Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 
Brief  Description  of  Projects  Approved: 
Overlay  taxiways  A-2.  B-1,  and  B-4, 
Update  master  plan.  Install  airfield 
signage,  faistall  security  access  control 
equipment.  Cover  drainage  ditch 
adjacent  to  T-hangar  taxi  lane. 
Reconstruct,  widoi  and  extend 
taxilane  in  the  T-hangar  area  and 
construct  access  taxilane  to  taxiway  C, 
Replace  porous  friction  course  on 
runway  14/32,  Relocate/widen 
Bullock  Road  to  establish  obstacle  free 
area  for  runway  32  and  relocate 
existirg  fencing.  Purchase  of  8.8  acres 
of  land  to  construct  recirculation 
roadway  for  the  terminal  area.  Cover 
drainage  ditch,  end  of  rimway  14  for 
runway  protection  zone.  Install 
runway  14/32  centerline  lights. 
Construct  runway  14  holding  apron. 
Financing  interest.  Application  and 
administrative  costs.  Environmental 
assessment/planning  for  extension  of 
runway  14/32.  Pave  perinaetet 
roadway  inside  airport  operations 
area.  Pavement  evaluation  and 
management  plan.  Acquisition  of  land 
for  expansion  of  general  aviation  T- 
hangar  area.  Relocated  runway  9/27 
runway  lights. 

Brief  Description  of  Project 
Disapproved:  Adjustment  allowance. 

Determination:  These  are  unknown, 
speculative  exists  that  have  been    * 
determined  premature  and  are 
therefore,  ineligible  under  §  I5a.l3  for 

■  PFC  collection  at  this  time. 

Decision  Date:  April  21, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Lee-Pang,  Seattle  Airports 

District  Office.  (206)  227-2654. 

Public  Agency:  Parish  of  East  Baton 
Rouge  and  City  of  Baton  Rouge,  Baton 
Rouge,  Louisiana. 

Application  Type:  Use  PFC  Revenue. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$8,532,260. 

Eariiest  Permissible  Charge  Effective 
Date;  July  1,1993. 

Duration  of  Authority  To  !mpo!>e: 
December  1, 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  Previously  approved  in 
September  28,  1992  decision. 

Brief  Description  of  Project  Approved  to 
Use  PFC  Revenue:  Noise  mitigation. 

Decision  Date;  April  23,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ben  Gullery,  Southwest  Region  Airports 

Division,  (817)  624-5979. 

Public  Agency:  County  of  Houghton. 
Hancock.  Michigan. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 
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PFC  Level:  S3.00. 

Total  Appmved  Net  PFC  Revenue: 

$162,986. 
Earliest  Permissible  Charge  Effective 

Dofe;  July  1.1993. 
Duration  of  Authority  To  Impose: 

January  1. 1996. 
Class  of  Air  Carriers  Not  Required  to 

Collect  PFC'S:  None. 
Brief  Description  of  Projects  Approved 
To  Impose  and  Use:  Acquire  snow 
removal  equipment  (snowblower  and 
truck  with  blower,  plow,  and  spreader 
attachments),  Install  airfield  signs. 
Airport  layout  plan  update. 
Brief  Description  of  Projects  Approved 
To  Impose  Only:  Relocate  very  high 
frequency  omnirange  (TVOR), 
Relocate  glide  slope  fadUty  (runway 
13/31  instrument  landing  system), 
Construct  partial  parallel  taxiway 
"C". 
Decision  Date:  April  29, 1993. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Dean  Nitz.  Detroit  Airports  District 
Office.  (313)  487-7300. 
Public  Agency:  Springfield  Airport 

Authority  (SAA).  Springfield.  Illinois. 
Application  Type:  Use  PFC  Revenue. 
PFC  Level:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$531,513. 
Earliest  Permissible  Charge  Effective 

Dofe.  June  1, 1992. 
Duration  of  Authority  To  Impose: 

February  1, 1994. 
Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Previously  approved  in 
March  27. 1992  decision. 
Brief  Description  of  Projects  Approved 
To  Use  PFC  Revenue:  Aircraft  rescue 
and  firefighting  vehicle,  Overlay 
runway  18-36,  Edge  lighting 
improvements,  Taxiway  CA  overlay. 
Snow  removal  equipment  building, 
including  site  work,  phase  I,  and 
phase  n.  Acquisition  of  Boucher 
property,  Acquisition  of  Niehaur 
property.  Acquisition  of  Richardson 
property.  Acquisition  of  Bramblett 
property  (2  parcels).  Acquisition  of 
Harris  property.  Snow  removal 
equipment,  Environmental 
assessment  for  runway  12/30 
extension.  Newly  required  FAA 
signage. 
Brief  Description  of  Project  Approved- 
in-Pait  To  Use  PFC:  Security /access 


modifications  to  meet  §  107.14 
requirements  and  replace  airport 
perimeter  fencing. 
Determination:  Approval  for  use  of  PFC 
revenue  is  limited  to  the  replacement 
of  fencing.  That  portion  of  the  project 
will  enhance  safety  and  security  and 
is  eligible  under  AIP  criteria.  The 
remainder  of  the  project,  installation 
of  a  security  access  control  system 
requires  the  approval  of  an  FAA  Civil 
Aviation  Security  Field  Office  before 
it  is  AIP  eUgible. 
Brief  Description  of  Projects 
Disapproved:  Rehabilitate  taxiway  A. 
Acquisition  of  Miller  property. 
Determination:  These  projects  were 
approved  as  "impose-only"  projects 
in  the  FAA's  March  27, 1993.  Record 
of  Decision.  The  viability  of  the 
financing  plans  for  these  projects  are 
dependent  upon  the  SAA  receiving 
AIP  discretionary  funding.  The  AIP 
discretionary  funds  are  not  available 
at  this  time.  Airfield  signage. 
Determination:  The  work  proposed  in 
this  project  is  included  in  the  project 
entitled  "Newly  Required  FAA 
Signage"  approved  above.  Therefore, 
this  project  is  redundant. 
Decision  Date:  April  28. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Yates,  Chicago  Airports  District 
Office,  (312)  694-7335. 
Public  Agency:  County  of  Clinton. 

Plattsburgh,  New  York. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  leve/;  $3.00. 

Total  Approved  PFC  Revenue:  $227,830. 
Earliest  Permissible  Charge  Effective 

Date.  July  1. 1993. 
Duration  of  Authority  To  Impose: 

January  1, 1998. 
Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  Taxi  and  charter 
carriers  filing  FAA  Form  1800-31. 
Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 
Brief  Description  of  Projects  Approved 
To  Impose  and  Use:  PFC  application 
preparation.  Runway  crack  repair  and 
obstruction  removal  (Phase  I), 
Reconstruct  taxiway  A  (Design), 
Reconstruct  taxiway  A  (Construct). 
Refurbish  airport  signage  (Design). 


Refurbish  airport  signage  (Construct). 
Rehabilitate  taxiways  B.  C.  D.  and  F. 
and  install  wind  indicator.  Land/ 
easement  acquisition  (runways  1-19 
and  14-32).  Airport  layout  plan  and 
terminal  area  update.  Airport  access 
road  improvements  and  passenger 
parking  improvements.  Expand 
maintenance/airport  rescue  and 
firefighting  garage.  Airline  terminal 
building  renovation/rehabilitation. 
Expand  aircraft  parking  apron.  Land/ 
easement  acquisition  for  nmway  21. 
Obstruction  removal  (phase  2). 
Airport  security/fencing  plan. 

Brief  Description  of  Project  Withdrawn: 
PFC  application  preparation. 

Determination:  The  County  of  CUnton 
withdrew  this  project  from  its 
application  by  letter  to  the  FAA  dated 
April  28.  1993. 

Decision  Date:  April  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

PhiUp  Britton.  New  York  Airports 

District  Office.  (718)  553-1882. 

Public  Agency:  Port  of  Bellingham. 
Bellingham,  Washington. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Level:  $3.00. 

Total  Approved  PFC  Revenue:  $366,000. 

Earliest  Permissible  Charge  Effective 
Date.  July  1.  1993. 

Duration  of  Authority  To  Impose:  July  1, 
1994. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  (1)  Scheduled  air 
carriers  operating  aircraft  with  less 
than  10  seats,  and  (2)  non-scheduled 
air  carriers  and  charter  flights  using 
aircraft  with  less  than  10  seats. 

Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 

Brief  Description  of  Projects  Approved 
To  Impose  and  Use:  'Terminal  area 
planning.  Property  acquisition. 

Decision  Date:  April  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Johnson,  Seattle  Airports  District  Office. 

(206) 227-2655. 

Issued  in  Washington.  DC  on  May  21, 
1993. 

Lowell  Johnson, 

Manager,  Airports  Financial  Assistance 
Division. 


Cumulative  List  of  PFC  Applications  Previously  Approved 


state,  airpoft  and  city 


AJatMuna: 

Huntsvflle  Intt-Cail  T  Jones  FieW.  HuntsvUle 
Muscle  Shoals  Regloniri.  Muscle  Shoais 


Date  approved 


03/06/1992 
02/18/1992 


Level 

o( 

PFC 


$3 

3 


Total  approved 
net  PFC  reve- 
nue 


$20,831,051 
104.100 


Eartest  charge 
effective  data 


06/01/1992 
06/D1/1992 


Estimated 

charge  expira- 

ttor)date* 


11/01/2008 
02/01/1995 


IMi 
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Cumulative  List  of  PFC  Appucations  Previously  approved— Continued 


State,  airport  and  dty 


Arizona: 

Flagstaff  Pulliam,  Flagstaff 

California: 

Areata.  Areata 

Inyokem,  Inyokem !Z"!I!."!!!!! 

Los  Angetes  IntematiOfwI.  Los  Angelas  

Metropolitan  Oakland  International,  Oakland 

Georgia: 

Vaidosta  Regkxial,  VakJosta 

ideto: 

Idaho  Falls  Municipal,  Waho  Falls  

T\Mn  Falls-Sun  Valley  Regkxial,  Ti*fin  Fans !"!."!! 

Illinois: 

Greater  Rockford.  Rockford 

Capital,  SpringfieW  

Iowa: 

DutKjque  Regtonal,  Dul)uque 

SkXix  Gateway,  Sioux  City 

Flortda: 

Key  West  IntematkxwI.  Key  West 

Maratfion.  Marathon 

Orlarxlo  International,  Orlando ...,.Z 

Pensacola  RegtonaJ,  Pensacoia  ..„! 

Sarasota-Bradenton  lntematkx«l,  Sarasota 

TaHahasse  Regtonal,  Tallahassee  

Georgia: 

Savannah  Intemattonal.  Savannah 

California: 

Ontark)  lntematk>r>a),  Ontark) 

Palm  Springs  Regtonal.  Palm  Spririgs 

Sacramento  Metropolitan,  Sacramento _ 

San  Jose  lntemattor>al,  San  Jose 

San  Jose  Intematkanal,  San  Jose "J""""". 

San  Luis  Obispo  County-McChesney  Reki.  San  Luis  Obbspo 

Sonoma  County,  Santa  Rosa  

Lake  Tahoe.  South  Lake  Tahoe  

Colorado: 

Cotorado  Springs  H4untoipa).  Cotorado  Springs 

Denver  Intemattonal  (New),  Denver  

Walker  FieW,  Grand  Juncttoo 

Steamboat  Springs/Bob  Adams  FieM.  Steamboat  Springs  .... 

TeHuride  Regtonal,  TeHuride  

Ftorida: 

Southwest  Ftorida  Regtonal,  Fort  Myers 

Louisiana: 

Baton  Rouge  Metropolitan.  Ryan  Fiekj.  Baton  Rouge  

Now  Orieans  Intemattonal/Moisant  ReW,  New  Ortoans 

Maryland: 

Baltimore-Washington  Intemattonal.  Baltimore 

Massachusetts: 

Worcester  Muntoipal,  Worcester 

Michigan: 

Detroit  Metropolitan-Wayne  County,  Detroit 

Delta  County,  Escanaba  

Kent  County  Intemattonal,  Grand  ftepkls 

Marquette  County.  Marquette  

Pellston  Regional  Airport  of  Emmet  County.  Pellston  

Minnesota: 

Minneapolis-St  Paul  Intemattonal,  Minneapolis 

Mississippi: 

GoWen  Triangle  Regtonal,  Columbus 

GuHport-Biloxi  Regional,  Guifport-Bitoxi 

Hattiesburg-Laurel  Regiixial.  Hattiesburg-Laurel 

Jackson  intemattonal,  Jackson 

Key  FieW.  Meridian  

Missouri: 

Lambert-St  Louis  Intemattonal.  St  Louis „ 


Date  approved 


09/29/1992 

11/24/1992 
12/1 0/1 9S2 
03/26/1993 
06/26/1992 

12/23/1992 

10/30/1992 
Oe/12/1992 

07/24/1992 
03/27/1992 

10/06/1992 
03/12/1993 

12/17/1992 
12/17/1992 

11/27/1992 
11/23/1992 
06/29/1992 
11/13/1992 

01/23/1992 

03/26/1993 
06/25/1992 
01/26/1993 
06/11/1992 
02/22/1993 
11/24/1992 
02/19/1993 
05/01/1992 

12/22/1992 
04/28/1992 
01/15/1993 
01/15/1993 
11/23/1992 

08/31/1992 

09/28/1992 
03/19/1993 

07/27/1992 

07/28/1992 

09/21/1992 
11/17/1992 
09A)9/1992 
10/01/1992 
12/22/1993 

03/31/1992 

05A)8/1992 
04/03/1992 
04/15/1992 
02/10/1993 
08/21/1992 

09/30/1992 


Level 

of 

PFC 


Total  approved 
net  PFC  reve- 
nue 


2,463.581 

188,500 

127.500 

360,000,000 

8,736,000 

260.526 

1,500,000 
270,000 

1.177,348 
572,263 

106,500 
204,465 

945.937 

153,556 

167,574,527 

4.715,000 

38,715,000 

8,617.154 

39,501,502 

49,000,000 

44,612.350 

24,045,000 

29,228,826 

29,228,826 

502.437 

110.500 

928,747 

5,622.000 

2,330,734.321 

1,812.000 

1,887.337 

200.000 

252,548,262 

9,823,159 
77,800,372 

141,866,000 

2,301,382 

640.707,000 

158,325 

12,450,000 

459,700 

440,875 

66.355,682 

1,693.211 
384,028 
119.153 

1.918.855 
122.500 

84.607,850 


Eariiest  charge 
ettecDve  date 


12/01/1992 

02/01/1993 
03/01/1993 
06rt31/1993 
09/01/1992 

03/01/1993 

01/01/1903 
11/01/1992 

10/01/1992 
06/01/1992 

01/01/1993 
06/01/1993 

03/01/1993 
03/01/1993 
02/01/1993 
02/01/1993 
09A)1/1992 
02/01/1993 

07/01/1992 

06/01/1993 
10«)1/1992 
04/01/1993 
09/01/1992 
05/01/1993 
02/01/1993 
05/01/1993 
0eA)1/1992 

03A)1/1993 
07/01/1992 
04A)1/1993 
04/01/1993 
03/01/1993 

11A>1/1992 

12A)1/1992 
06/01/1993 

10A)1/1992 

10/01/1992 

12/01/1992 
02/01/1993 
12/01/1992 
12/01/1992 
03/01/1993 

06,'01/1992 

08/01/1992 
07/01/1992 
07/01/1992 
05/01/1993 
11/01/1992 

12/01/1992 


Estimated 

charge  expira- 

tkmdate^ 


01/01/2015 

05A)1/1994 
09/01/1995 
07/01/1998 
09/01/1993 

10/01/1997 

01/01/1998 
05/01/1998 

10A)1/1996 
02/01/1994 

05/01/1994 
06/01/1994 

12/01/1995 
06/01/1995 
02/01/1998 
04/01/1996 
09/01/2005 
12/01/1996 

03/01/2004 

07/01/1998 
06/01/2019 
0a/D1/1996 
08/01/1995 
08/01/1995 
02/01/1995 
04/01/1995 
03/011997 

02/01/1996 
01/01/2026 
03^1/1998 
04A)1/2012 
11/01/1997 

06/01/2014 

12/01/1998 
04/01/2000 

09A)1/2002 

10/01/1997 

06A)1/2009 
08/01/1996 
05/01/1998 
04/01/1996 
06A)1/1995 

08/01/1994 

09«)1/2006 
12/01/1993 
01/01/1998 
04/01/1995 
06/01/1994 

03/01/1996 
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CUMUtATTVE  UST  OF  PFC  APPLICATIONS  PREVIOUSLY  APPROVED— Continued 


state,  akport  and  dty 


Montana: 

Great  Falls  International,  Great  FaMs 

Helena  Regional,  Helena 

Missoula  Intematiooal,  Missoula 

I4evada: 

McCarran  Intemattonal,  Las  Vegas  ., !... 

New  hlampshlre; 

Manchester,  Manchester _ 

North  Dakota: 

Grand  Forte  International,  Grand  Forks 

Ohio: 

AkrorvCariton  Reg'onal,  Akron  „ „ 

Clevelard-Hopklris  International,  Cleveland 

Fort  CoJumous  Intemabiyial.  ColumlxiS  _ 

OW^Kxna; 

Lawton  Municipal,  Lawton 

Tulsa  IntenMtKXiaJ,  "Tulsa 

Oregon; 

Portland  lnlematior>al,  Portiand 

New  Jersey: 

Newark  intemationai,  Newark 

New  York: 

Greater  Buffalo  Intemattonal.  Buffato  . _.. 

Tompkjns  County,  Ithaca  „ 

Chautauqua  County/Jamestown,  Jamestown  ......... 

John  F.  Kerinedy  tnlerrttticfwi  New  York 

LaGuardia.  New  York „ 

Westchester  County.  White  Plains 

Pennsylvania: 

ABentown-Bethlehem-Easton,  AAentown  

Alloona-Blair  County,  Altoona  

Erta  Intemattonal.  Erie _..., 

Philadelphia  intemationai,  Philadelphia 

University  Park.  State  College „Z.Z 

Tennessee: 

Memphis  Intemationai.  Memphis  

Nashville  Intematiortal,  NashviHe  _ 

Texas: 

KHIeen  Municipal.  Killeen  

MWIand  Intemattonal,  Midland .. 

Mathis  ReW.  San  Diego „... 

Virginia: 

Charkjttesville-Albemafle,  Chartotlesvilla _.... 

Chaftottesville-Albemarte,  Chartottesville 

Washington: 

SeaUJe-Tacoma  Intemationai,  Seattle 

Spokane  Intemationai,  Spokane „ „.. 

Yakima  Air  Termlnai,  YaWna ., 

West  Virginia: 

Morgantown  Mum-WaKer  L.  Bin  Hart.  Morgantown 
Wisconsin: 

Austin  Straubel  Intemattonal,  Green  Bay  „.. 

Guam: 

Guam  Intemattonal  Air  Terminal,  Agana  

Puerto  Rico: 

Rafael  Hemandez.  Aguadilla  

Mercedita.  Ponce  

Luis  Munoz  Marin  Intemattonal.  San  Ju») _.!!!" 

Virgin  Island: 

Cyrtl  E  King.  Chartotte  Amalie  

Alexander  Hamilton.  Chrtstansled  St  Croix 


Date  approved 


06/28/1992 
01/15/1993 
06/1Z'1992 

02/24/1992 

10/13/1992 

11/16/1992 

06/30/1992 
09/01/1992 
07/14/1992 

05/08/1992 
05/11/1992 

04/08/1992 

07/23/1992 

05/29/1992 
09/28/1992 
03/19/1993 
07/23/1992 
07/23/1992 
11/09/1992 

08/28/1992 
02A)3/1993 
07/21/1992 
06/29/1992 
08/28/1992 

05/28/1992 
10/09/1992 

10/20/1992 
10/16/1992 
02/24/1993 

06/11/1992 
12/21/1992 

08/13/1992 
03/13/1992 
11/10/1992 

09-03-1992 

12-28-1992 

11-10-1992 

12-29-1992 
12-29-1992 
12-29-1992 

12-08-1992 
12-08-1992 


Level 
PFC 


Total  approved 
net  PTC  reve- 
nue 


3,010,900 
1,056,190 
1.900,000 

944,028,500 

5.461,000 

1,016,509 

3,594,000 

34,000,000 

7,341,707 

334,078 
8,450,000 

17,961,850 

84,600,000 

189,873,000 

1300,000 

434,822 

109,980,000 

87,420,000 

27.883.000 

3.778.111 

196.000 

1.997,885 

76,168.000 

1.495.974 

26,000,000 
143.358,000 

243,339 

35.529,521 

873,716 

255,559 
255,559 

28,847,488 

15,272,000 

416.256 

55,500 

8.140.000 

5,632,000 

1,053,000 

866,000 

49,768,000 

3.871.005 
2.280,465 


Earliest  charge 
effecthwdate 


11/01/1992 
04/01/1993 
09/01/1992 

06/01/1992 

01/01/1993 

02/01/1993 

09/01/1992 
11/01/1992 
10/01/1992 

08/01/1992 
08/01/1992 

07/01/1992 

10/01/1992 

08/01/1  »2 
01/01/1i93 
06/01/1993 
10/01/1992 

10/01/1992 
02/01/1993 

11/01/1992 
05/01/1993 
1(^01/1992 
OS/01/1992 
11/01/1992 

08/01/1992 
01/01/1993 

01/01/1993 
01/01/1993 
05/01/1993 

08/01/1992 
09/01/1992 

11/01/1992 

06/01/1993 

02-01-1993 

12-01-1992 

03-01-1993 

02-01-1993 

03-01-1993 
03-01-1993 
03-01-1993 

03-01-1993 
03-01-1993 


Estimated 

charge  explra- 

ttondata* 


'  The  estimated  charge  expiration  dale  is  subiect  to  change  due  to  the  rate  o(  coBectton  and  actual  aUowabie  piatect  costs. 


07AD1/2002 
12/01/1989 
08/01/1997 

02/01/2014 

03/01/1997 

02/01/1997 

08A)1/1996 

11/01/1995 
03/01/1994 

01/01/1996 
08/01/1994 

07/01/1994 

06/01/1995 

03/01/2026 
01/01/1999 
06/01/1993 
08/01/1995 
08/01/1995 
06/01/2022 

04/01/1995 
02/01/1996 
06/01/1997 
07/01/1095 
07/01/1997 

12/01/1994 
02/01/2004 

11/01/1994 
01/01/2013 
11/01/1998 

11/01/1993 
11/01/1983 

01/01/1994 

12/01/1999 

0*-01-1995 

01-01-1994 

03-01-2003 

06-01-1994 

01-01-1999 
01-01-1999 
02-01-1997 

02-01-1995 
05-01-1995 
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Intent  to  Rule  on  Appiicetion  to  Impoae 
and  Use  a  Passenger  Facility  Cttarge 
(PFC)  at  Mahlon  Sweet  FMd,  Eugene, 
OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Mahlon  Sweet 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  bef(»e  June  28. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  Uie  FAA  at  the  following 
address:  J.  Wade  Bryant.  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO,  Federal  Aviation  Administration, 
1601  Lind  Avenue,  SW..  suite  250. 
Ronton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Mr.  Mike 
Boggs,  Airport  Manager,  Eugene, 
Oregon,  at  the  following  address:  28855 
Lodcheed  Drive,  Eugene,  Oregon  97402. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Eugene,  imder  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Suzanne  Lee-Pang,  (206)  227-2654; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue,  SW.;  suite  250, 
Ronton.  Washington  98055-4656.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Mahlon  Sweet  Field,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Escpansion  Act  of  1990  (title  DC 
of  the  Chnnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  159). 

On  May  20. 1993.  Uie  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Qty  of  Eugene  was  substantially 


complete  within  the  requirements  of 
§  158.25  of  part  158.  Tlie  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  August 
28, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date: 
November  1, 1993 

Proposed  charge  expiration  date: 
October  31, 1998 

Total  estimated  PFC  revenue: 
$3,729,699.00 

Brief  description  of  proposed  projects 
(Impose  and  Use):  Runway  16/34 
extension;  category  II ILS  upgrade  phase 
I  (touchdown  and  centerline  lights); 
land  acquisition  (phase  I);  and  land 
acquisition  (phase  11). 

Brief  description  of  proposed  projects 
(Impose  Only):  Parallel  runway  (phase 
I),  and  Taxiway  Delta  upgrade. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  Demand  or 
special  service  Air  Taxi/Commercial 
operators  utilizing  aircraft  having  a 
maximum  seating  capacity  of  less  than 
20  passengers;  and.  Air  Taxi/ 
Commercial  operators  operating  as 
student  instruction,  sightseeing  flights, 
air  ambulance/medicine  flights,  and 
aerial  photography  or  survey  flights. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT'  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue, 
SW.,  suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Mahlon  Sweet 
Field. 

Issued  in  Renton,  Washington  on  May  20, 
1993. 

Matthew  |.  Cavanaugh, 

Assistant  Manager.  Airports  Division. 
Northwest  Mountain  Region. 
(FR  Doc.  93-12609  Filed  5-26-93;  8:45  am] 
■HJJNO  COOC  4*ie-1>-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Cabell  County,  WV 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 


environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Cabell  County,  West  Virginia. 
FOR  FURTHER  MFORMATION  CONTACT: 
Billy  R.  Higginbotham,  Division 
Administrator.  Federal  Highway 
Administration,  550  Eagan  Street, 
suite  300.  Charleston,  West  Virginia, 
25301.  Telephone:  (304)-558-3093. 
Ben  L.  Hark,  Environmental  Section 
Chief,  Roadway  Design  EN  vision,  Wesi 
Virginia  Department  of 
Transportation,  1900  Kanawha 
Boulevard  East,  Building  5,  room 
A830,  Charleston,  West  Virginia 
25305-0430.  Telephone:  (304)  558- 
3236. 
SUPPLEMENTARY  MFORMATION:  The 
FHWA,  in  cooperation  with  the  West 
Virginia  Division  of  Highways,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  Merrick 
Creek  Connector  linking  US  60  and  WV 
2  in  Cabell  County,  West  Virginia.  The 
proposed  improvement  would  involve 
the  construction  of  a  four-lane,  divided 
roadway  with  partial  control  of  access 
for  a  distance  of  about  four  miles. 

Improvements  in  the  area  are 
considered  necessary  in  order  to 
provide  convenient  access  from  U.S.  60 
to  WV  2  and  to  enhance  traffic  flow 
around  the  City  of  Huntington,  an  ozone 
nonattainment  area.  Alternates  under 
consideration  include  (1)  taking  no 
action;  (2)  where  possible,  widening  the 
existing  two-lane  highway  to  four  lanes; 
and  (3)  constructing  a  four-lane,  partial 
access  highway  on  new  location.  Design 
variations  of  grade  and  alignment  will 
be  incorporated  into  the  study. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed,  or  are  known  to  have, 
interest  in  this  proposal.  A  scoping 
meeting  will  be  scheduled  for  this 
project.  Public  meetings  and  public 
hearings  will  be  held.  Public  notice  will 
be  given  of  the  times  and  places  for  the 
meetings  and  hearings.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comments  prior  to  the 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulatlont 
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implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

BUly  R.  Higginbothan, 
Division  Administrator. 
[FR  Doc.  93-12653  Filed  5-26-93;  8:45  am) 
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Fsderal  Railroad  Adminiatratlon 
[FRA  Ooekat  No.  H-9»-\} 

Petition  for  Examption  or  jWaivar  tor 
Taat  Program  and  Oamonatratlon 
Program;  National  Railroad  Paaaangar 
Corp. 

In  accordance  with  49  CFR  211.51. 
notice  is  hereby  given  that  the  National 
Railroad  Passenger  Coiporation 
(Amt'sk)  has  submitted  petitions,  dated 
March  4,  and  amended  March  23, 1993, 
respectively,  for  a  temporary  waiver  of 
compliance  with  specific  requirements 
of  certain  parts  of  title  49  of  the  Code 
of  Federal  Regulations  in  order  to 
conduct  a  test,  a  national  demonstration 
tour,  and  limited  revenue  service  of  a 
passenger  trainset  imported  from 
abroad. 

The  purpose  of  this  notice  is  to 
identify  those  parts  of  title  49  with 
which  the  trainset  cannot  comply 
without  extensive  equipment 
modification  and  to  describe  in  some 
detail  those  features  of  the  equipment 
that  do  not  comply. 

This  program  will  have  two  purposes: 
(1)  To  evaluate  the  system  performance 
of  the  trainset  under  certain  conditions 
(test  phase)  and  (2)  to  assess  the  market 
response  to  the  availability  of  advanced 
rail  passenger  transport  of  this  nature 
(demonstration  phase).  The  resiilts  of 
the  test  phase  will  provide  guidance  to 
FRA  in  the  formulation  of  conditions  to 
be  applied  to  the  revenue  service 
demonstration  phase. 

The  track  safety  standards  in 
S  213.57(b)  prescribe  a  speed  Umit,  not 
distinguishing  between  freight  and 
passenger  rolling  stock,  at  which  trains 
may  operate  over  curved  track  as  a 
function  of  curve  radius  (curvature)  and 
the  installed  superelevation.  In  the 
general  case,  for  any  combination  of 
curvature  and  superelevation  there  is  a 
specific  ( "balanced")  speed  at  v»hich  the 
eH^ect  of  centrifugal  force  ia  cancelled 
and  in  the  case  of  passenger  cars  the 
result  is  passenger  insensitivity  to  actual 
curve  negotiation.  This  is  an  ideal 
outcome  for  passenger  trains  which 
usually  operate  considerably  faster  than 
freight  trains  and,  as  a  consequence, 
would  demand  greater  superelevation  to 
produce  the  balanced  effect.  The  track 
standards  permit  the  operation  of  trains 


on  curves  at  speeds  producing  a 
conservative  underbalance  (or,  put 
another  way,  "cant  deficiency")  in  line 
with  historic  industry  practice.  On  the 
other  hand,  successful  passenger  train 
operation  in  many  places  overseas  is 
predicated  on  curve  negotiation  at  train 
speeds  developing  significantly  higher 
cant  deficiencies  than  i>ermitte(d  by  the 
U.S.  track  regulations.  This  practice  has 
been  followed  abroad  without  incident 
for  many  years.  Authorities  In  Germany 
and  other  countries  approved  ctirving 
speeds  for  specifically  designed  rolHng 
stock  that  produce  cant  deficiencies  at 
the  upper  end  of  the  acceptable  range 
without  passengers  incurring  centrifugal 
force-induced  discomfort.  The  way  in 
which  this  result  is  achieved  is 
described  below  (for  a  detailed 
discussion  of  cant  deficiency,  see  52  FR 
38035,  October  13, 1987). 

Should  this  petition  be  approved, 
Amtrak  expecis  to  schedule  the  test/ 
demonstration  programs  starting  in  June 
1993. 

The  equipment  to  be  evaluated  will 
consist  of  a  so-called  Intercity  Express 
(ICE)  trainset  composed  of  a  locomotive 
at  each  end  and  six  intermediate 
coaches.  This  equipment  is 
representative  of  the  fleet  of  similar 
trainsets  operated  by  Deutsche 
Bundesbahn  PB),  the  German  National 
Railway,  on  a  daily  basis  over  trunk 
lines  of  that  country.  There  are 
presently  58  trainsets  of  this  type 
operating  in  revenue  service  in  Germany 
at  current  maximum  speeds  of  155  mph. 
At  these  speeds,  trains  operate  over  a 
portion  of  the  DB  system  totally 
dedicated  to  ICE  service.  A  unique 
feature  of  these  new  lines  are  curves 
having  radii  much  longer  than  curves  in 
conventional  track.  These  long  radii 
curves  will  permit  the  realization  of 
train  speeds  approaching  200  mph 
when  it  is  convenient  for  DB  to  make 
this  decision.  The  ICE  trainsets  have 
been  designed  for  optimal,  high  speed 
performance  on  this  dedicated-track 
network.  To  estimate  how  the  ICE 
trainset  to  be  delivered  to  Amtrak  would 
perform  in  the  Northeast  Corridor,  track 
geometry  data  recently  collected 
between  Washington  and  New  York  was 
provided  to  the  rolling  stock  developer, 
Siemens  AG,  for  use  in  a  simulation 
exercise  that  would  predict  future 
vehicle  response  in  this  country. 
Differences  were  disclosed  resulting  in 
a  modification  of  the  power  car  trucks 
by  reducing  the  primary  spring 
suspension  stiffness  by  one  third. 

In  the  test  phase,  Amtrak  proposes  to 
investigate  the  response  of  the  ICE 
trainset  at  curving  speeds  producing  up 
to  nine  inches  of  cant  deficiency  if  this 
can  be  accomplished  safely.  An  Amtrak 


diesel-electric  locomotive  will  be  used 
to  supply  propulsion  in  non-electrified 
territory. 

The  overall  test  phase  could  be 
divided  into  four  support  activities  each 
one  of  which  is  considered  an  integral 
part  of  the  phase: 

1.  Equipment  Evaluation — to  confirm 
operational  readiness. 

2.  Cant  Deficiency — to  establish  safe 
curving  speed  limits. 

3.  High  Speed  Stability— to  identify,  if 
possible,  the  speed  at  which  truck 
hunting  seta  in. 

4.  Pre-Revenue  Test— trials  to  assure 
that  the  assigned  train  operating 
parameters  provide  a  safe  environment 
for  passengers. 

Equipment  evaluation  will  include 
braking  tests,  functioning  of  the  cab 
signals,  propulsion  system,  lights, 
horns,  etc. 

At  the  conclusion  of  the  test  period, 
Amtrak  proposes  to  start  Phase  1  of  the 
demonstration  program  which  would  be 
a  diesel-electric  locomotive-propelled 
tour  of  the  country  in  much  the  same 
fashion  as  that  proposed  for  the  X2000 
Swedish  tiltbody  train  (see  58  FR  25696. 
April  27, 1993).  Amtrak  may  invite 
certain  non-fare-paying  guests  to  ride 
the  train  over  some  segments  of  the 
route.  This  tour  would  occur  towards 
the  end  of  summer  and  would  conclude 
about  mid-September.  Movement  of  the 
equipment  would  be  strictly  in 
accordance  with  the  requirements  of  the 
Federal  track  safety  standards  with 
respect  to  cant  deficient  curve 
negotiation  and  the  maximum  train 
speed  would  not  exceed  79  mph.  In 
short,  the  ICE  trainset  would  function 
during  the  national  tour  simply  as  a 
conventional  train.  The  measures  to  be 
taken  to  accommodate  vehicle  safety 
appliances  that  are  not  present  are 
outlined  in  Request  5,  below. 

When  the  national  tour  is  finished. 
Phase  2  of  the  demonstration  program, 
revenue  service  operation  between 
Washington,  DC  and  New  York  City, 
could  start,  based  on  a  target  maximum 
speed  of  135  mph  and  cant  deficiency 
limit  of  seven  inches.  Authorization  by 
FRA  of  these  target  operational 
parameters  would  be  based  entirely  on 
the  outcome  of  the  test  program 
outlined,  below.  At  this  time,  if 
Amtrak's  petition  is  granted,  it  is 
estimated  that  Amtrak  could  conclude 
its  Investigation  of  the  ICE  trainset  in 
early  December  1993. 

Amtrak  submitted  the  following 
specific  requests  for  waiver  of 
compliance  with  individual  r^ulations. 
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Request  1— High  Cant  Defidency  and 
Train  Speeds  for  Test  Purposes 

This  request  seeks  temporary  relief 
from  the  requirements  of  §  213.9(c), 
"Gasses  of  Track  Operating  Speed 
Limits"  and  §  213.57(b).  "Curves; 
elevation  and  speed  limitations"  in 
order  to  establish  the  safe  cant 
deficiency  limits  for  the  revenue  service 
demonstrations. 

Cant  deficiency  testing  is  proposed  to 
be  conducted  between  Philadelphia  and 
Newark,  New  Jersey  and  Philadelphia  to 
Lancaster,  Pennsylvania  on  the 
Harrisburg  Line. 

FRA's  role  in  these  proceedings  is  to 
prescribe  the  conditions  under  which 
the  test  series  will  be  carried  out  so  that 
the  risk  of  accident  to  the  test 
equipment  and  hazard  to  the  abutting 
commimity  and  test  staff  is  minimal.  To 
this  end,  the  FRA  must  review  and 
approve  any  test  plans,  that  would  be 
prepared  by  Amtrak,  prior  to  the  test, 
and  would  monitor  all  tests.  Amtrak 
proposes  to  have  sufficient 
instrumentation  installed  on  the  trainset 
to  enable  comparison  of  equipment 
behavior  during  test  to  predetermined 
derailment  criteria  and,  also,  to 
previously  tested  equipment  of  similar 
types  known  to  be  safe.  FRA  could 
require  that  attainment  of  maximum 
target  curving  speeds  be  in  increments 
permitting  a  step-by-step  analysis  of 
applied  forces  and  dynamic  responses 
during  and  at  the  conclusion  of  each  test 
run.  The  decision  to  proceed  to  the  next 
level  of  cant  deficiency  or  speed  would 
be  based  on  this  analysis  process  and 
could  be  subject  to  the  approval  of  the 
on-board  FRA  test  monitor. 

It  is  generally  agreed  there  are  three 
scenarios  in  which  rolling  stock  can 
derail  during  curve  negotiation.  A  wheel 
can  climb  over  the  rail,  the  equipment 
can  overturn  or  excessive  wheel/rail 
forces  can  cause  the  track  to  fail.  This 
last,  track  failure,  subdivides  into  rail 
rollover  or  sudden  lateral  track  shift 
(buckling).  Fortunately,  there  are 
measurement  techniques  and 
mathematical  processes  that  allow 
calculation  of  wheel-rail  forces  while  a 
vehicle  is  moving  and  the  amount  of 
force  required  to  cause  track  failure  can 
be  predicted.  Similarly,  the  buildup  of 
forces  leading  to  vehicle  overturning 
can  be  observed  during  a  test  for 
comparison  with  a  predetermined  safe 
test  cutoff  criterion. 

Should  the  request  for  a  waiver  be 
granted,  the  FRA  would  require  the 
cessation  of  testing  at  elevated  cant 
deficiencies  and  speeds  while  traffic 
passes  on  adjacent  tracks. 
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Request  2— High  Cant  Deficiency  in 
Revenue  Service  Testing/Demonstration 

A  major  part  of  the  entire  exercise 
would  be  Amtrak "s  operation  of  the  ICE 
trainset  in  revenue  service  for  a  period 
of  some  months  between  Washington 
and  New  York  Qty.  In  order  to  provide 
commercially  attractive  trip  tiroes,  the 
railroad  will  want  to  run  the  equipment, 
in  certain  curving  situations  yet  to  be 
exphdtly  defined,  at  or  approaching  a 
maximum  value  of  cant  deficiency  that 
will  have  been  determined  to  be  safe 
during  the  tests  concluded  under 
Request  1.  FRA  will  carefully  review  the 
High  Cant  Deficiency  test  data  and.  if  it 
is  reasonable  to  do  so.  will  issue  a 
conditional  approval  for  the  revenue 
service  testing/demonstration.  In  the 
absence  today  of  these  test  data  FRA  can 
only  stinnise  the  form  of  probable 
conditions,  it  seems  likely,  however, 
that  FRA  typically  would  be  concerned 
about  periodic  measurement  of 
passenger  ride  quality  within  the 
coaches  of  the  ICE  trainset,  would 
require  the  operation  of  automated  track 
geometry  measuring  equipment  at  not 
less  frequently  than  bi-monthly 
intervals  and  certainly  would  require 
immediate  notification  of  any  incidents 
of  passenger,  equipment  or  track 
distress,  including  clearance  envelope 
intrusion,  attributable  to  train  operation 
at  speeds  producing  high  cant 
deficiency  values,  fa  this  contest  it  is 
helpful  to  recall  that  Amtrak  is 
authorized  now  to  operate  certain  types 
of  passenger  rolling  stock  in  revenue 
service  between  New  Haven  and  Boston 
at  five  inches  of  cant  defidency  and  has 
done  so  for  a  number  of  years  without 
inddent.  (See  Request  4.  below,  for 
related  discussion.) 

Request  3—160  mph  for  Test  Purposes 
Only 

If  warranted  by  the  results  of  the  High 
Cant  Defidency  test  progressed  under 
Request  1,  above,  Amtrak  proposes  to 
conduct  further  tests  on  the  Northeast 
Corridor  between  Trenton  and  New 
Brunswick  in  New  Jersey  at  speeds  up 
to  160  mph.  Amtrak  is  requesting 
temporary  relief  from  compliance  with 
49  CFR  213.9(c)  in  order  to  operate  at 
train  speeds  of  up  to  160  mph.  Tracks 
2  and  3  of  the  proposed  test  zone  have 
been  used  for  conducting  similar  tests  in 
the  past  and,  although  tlie  actual  20- 
mile  test  zone  in  the  Corridor  includes 
four  long-radii  curves,  it  is  mainly 
tangent  track.  This  is  the  area  used  in 
1969-71  for  acceptance  testing  of 
newly-delivered  Metroliners  which  had 
to  demonstrate  a  capability  of  attaining 
150  mph  speed. 


It  is  proposed  that  the  test  will 
commence  at  130  mph,  proceed  in  10- 
mile  an  hour  increments  to  160  mph  if 
analysis  of  the  on-board  instrumentation 
data  output  supports  these  speed 
increases. 

Request  4—135  mph  for  Revenue 
Operation 

This  request  complements  Request  2 
in  that  both  would  be  simultaneously 
operative  in  staging  the  several-month 
test/demonstration  between  New  York 
and  Washington.  Amtrak  now  has 
approval  to  operate  AEM-7  locomotives 
and  Amfleet  cars  in  revenue  service 
between  Washington  and  New  York 
over  certain  curves  of  the  railroad's  own 
selection  at  train  speeds  developing  four 
inches  of  cant  deficiency  and  at  a 
maximum  speed  of  125  mph,  overall. 
(See  54  FR  27790,  June  30.  1989  for 
discussion.)  In  considering  whether  to 
approve  this  request  or  not,  FRA  will 
review  ICE  trainset  test  data 
accumulated  up  to  this  point  and,  as 
noted  in  the  discussion  of  Request  2. 
above,  if  justified  by  trainset 
performance,  will  issue  conditional 
approval. 

Request  5 — Side  and  End  Handholds 
and  Uncoupling  Levers 

Amtrak  requests  relief  Irom  49  CFR 
231.12,  which  specifies  the  number  and 
manner  of  application  of  side  and  end 
handholds  and  uncoupling  levers.  The 
waiver  would  permit  Amtrak  to  operate 
and  move  the  ICE  throughout  the  period 
in  which  it  is  in  the  country.  The  ICE 
was  built  to  a  set  of  specifications 
provided  by  DB,  and  the  requirements 
do  not  meet  those  set  forth  in  FRA 
regulations  or  Amtrak's  spedfications. 
Amtrak  states  that  it  is  neither  practical 
nor  economically  feasible  to  modify  the 
carbodies  drastically  for  a  short  test  and 
evaluation  program. 

The  petitioner  states  that  the  ICE  is  a 
trainset  and  the  cara  are  semi- 
permanently coupled  and  there  is  no 
practical  means  of  uncoupling  them  by 
a  road  crew;  this  is  performed  by  shop 
personnel.  For  the  tests/demonstration 
operations  in  this  counL'y.  Amtrak 
intends  to  have  an  adapter  coupler 
carried  on-board  to  couple  the  ICE 
trainset  to  a  conventional  locomotive  in 
an  emergenc>'.  This  would  be  a  very 
spedal  drcumstance,  and  the  adapter 
coupler  will  be  installed  and  removed 
by  Siemans  personnel.  Also,  a  special 
adaptor  coupler  is  being  designed  for 
use  between  the  conventional 
locomotive  and  the  ICE  trainset  when  it 
is  moved  around  the  country  for 
demonstration  purposes.  Therefore, 
uncoupling  levers  would  serve  no 
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useful  purpose  and  side  and  end 
handholds  would  not  be  essential. 

Request  6— Side  and  End  Glazing,  and 
Emergency  Exits 

Amtrak  is  petitioning  for  a  waiver  of 
49  CFR  part  223,  Safety  Glazing 
Standards,  for  the  ICE  front  focing 
glazing  of  the  power  units,  the  side 
focing  glazing  of  the  cars,  and  the 
emergency  windows  in  the  coaches. 

Amtrak  indicates  that  the  strength 
requirements  for  the  ICE  power  unit 
windshields  do  not  directly  correlate 
with  the  requirements  of  §  223.11(a). 
The  ICE  requirement  is  for  the 
windshield  to  remain  in  its  frame  after 
being  struck  at  98  mph  by  a  .22  poimd 
cylinder  with  a  hemispherical  head.  In 
addition,  the  projectile  must  not 
penetrate  the  face  of  the  pane.  There  is 
no  ICE  ballistic  requirement.  Amtrak 
points  out  that  it  is  not  possible  to 
determine  if  a  windshield  that  passes  an 
ICE  test  will  meet  the  FRA  requirements 
for  Type  I  glazing  for  windshields.  The 
ICE  glazing  material  is  0.94"  thick 
compared  to  Amtrak  glazing  material, 
which  is  0.56"  thick,  and  it  is  entirely 
possible  that  the  glazing  material  has 
more  than  the  required  strength  to 
comply  with  the  FRA  requirement. 

There  are  no  ICE  requirements  for 
side  facing  windows  as  required  in 
§  223.15(b).  The  side  windows  are 
composed  of  two  separate  panes  of 
double  safety  glass  bonded  into  an 
aluminum  frame  to  form  a  complete 
window  unit  with  an  air  space  in 
between.  Each  window  unit  is  screwed 
into  the  side  of  the  coach  body  to  form 
a  flush  aero-dynamic  surface.  Further, 
Amtrak  states  that  certain  double  glazed 
safety  glass  has  been  shown,  in  past 
tests,  to  meet  the  requirements  of  FRA 
Type  n  glazing.  The  petitioner  states 
that  it  would  not  be  possible  to  have 
new  window  material  designed  and 
mounted  into  the  demonstration  train 
before  shipment  from  Germany. 

The  ICE  coaches  have  four  emergency 
windows  located  in  the  vestibule  side 
doors.  Since  the  restaurant  care  has  one 
vestibule,  it  has  only  two  emergency 
windows.  Amtrak  states  that  it  is  not 
practical  to  equip  this  care  with  two 
more  emergency  windows  since  the  side 
windows  are  part  of  a  continuous 
window  strip  system  and  cannot  be 
readily  redesigned  and  changed. 
Therefore,  Amtrak  is  seeking  a  waiver  of 
§  223.15(c). 

Request  7— Body  Structure 

The  ICE  power  cars  were  designed  to 
withstand  a  maximum  static  end  load  of 
330.000  pounds;  static  end  loads  in  this 
range  are  common  in  much  of  Europe. 
The  trainset  weighs  in  excess  of  600.000 


poimds  and  falls  under  the 
requiremMits  of  $  229.141(a).  Similarly, 
the  ICE  does  not  comply  with  the  other 
requirements  of  this  section,  229.141 
(a)(2).  (a)(3).  (a)(4).  and  (a)(5).  all  dealing 
with  some  facet  of  the  strength 
requirements  of  the  power  unit  Amtrak 
is  seeking  a  temporary  waiver  of  all 
parts  of  §  229.141(a),  in  order  to  operate 
the  ICE  in  the  Northeast  Corridor  as  well 
as  various  off-Corridor  locations. 

Request  8 — ^Wheel  Slip/SUde  Alarms 

Amtrak  is  seeking  a  waiver  of 
§  229.115  which  states  in  part  that  each 
locomotive  used  in  road  service  shall  be 
equipped  with  a  device  that  provides  an 
audible  or  visual  alarm  in  the  cab  of 
either  slipping  or  sliding  wheels.  The 
ICE  traction  system  is  an  alternating 
current  (AC)  system  and  is  not  capable 
of  rapidly  spiiming  the  powered  wheels, 
as  is  the  case  with  a  conventional  direct 
current  (DC)  system.  In  addition, 
Amtrak  states  that  the  ICE  power  cars 
have  a  sophisticated,  active  propulsion 
control  system  that  controls  any 
tendency  of  the  powered  axle  to  loose 
adhesion.  Because  of  this  state-of-the-art 
propulsion  and  control  system,  no  slip/ 
slide  system  was  installed  on  the  ICE 
power  car,  and  Amtrak  says  that  it 
effectively  meets  the  intent  of  the  law. 

Request  9 — ^Instrumented  Wheel  Sets 

Amtrak  is  seeking  a  temporary  waiver 
of  49  CFR  232.12,  Raihoad  Power 
Brakes  Regulations  and  section  1  of  the 
Safety  Appliance  Act,  (45  U.S.C.  1)  for 
the  initial  engineering  test  portion  of  the 
ICE  total  test  program.  The  ICE  trainset 
will  arrive  in  the  United  States  with  two 
instrumented  wheel  sets  installed  in  one 
of  the  intermediate  coaches.  The 
instrumented  wheels  sets  will  be  used 
for  the  high  cant  deficiency  and  high 
speed  stability  tests.  In  addition,  the 
instrumented  wheel  sets  will  allow  both 
Amtrak  and  the  FRA  to  make  certain 
track  force  comparisons  between  the 
X2000  and  the  ICE.  The  waiver  is 
necessary  because  the  brakes  will  be 
inoperative  on  the  instrumented  wheel 
sets  to  prevent  heat  build-up  from 
destro>'ing  the  instrumentation.  Before 
the  start  of  these  tests,  Amtrak  will 
perform  a  full  series  of  stop  distance 
tests  with  the  brake  cut-out  on  the 
instrumented  wheel  sets,  to  ensure  itself 
that  all  minimum  stop  distance 
requirements  are  met.  The  instrumented 
wheel  sets  will  be  removed  at  the 
conclusion  of  the  test  period. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data  or 
comments.  FRA  does  not  anticipate 
scheduling  a  pubUc  hearing  in 
connection  with  these  proceedings  since 


the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Number  H-93-1)  and  must  be 
submitted  in  tripUcate  to  the  Docket 
Clerk.  Office  of  Chief  Coimsel.  Federal 
Railroad  Administration,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Communications  received  before  June 
28, 1993  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.  to  5  p.m.)  in  room  8201, 
400  Seventh  Street.  SW.,  Washington. 
DC  20590. 

Issued  in  Washington.  DC  on  May  21, 
1993. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety. 
(FR  Doc.  93-12555  Filed  5-26-93;  8:45  am) 
BHxmo  cooc  4tio-es-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnatlon  Collection 
Requirements  Submitted  to  0MB  for 
Review 

May  21. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  luider  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Aimex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0128 

Form  Number.  None 

Type  of  Review.  Extension 

Title:  Request  for  Temporary 
Identification  Card 

Description:  Cartmen.  Ughtermen  and 
airport  employees  may  request  a 
temporary  identification  card  to  be 
issued  to  their  employees  if  they  can 
show  that  a  hardship  to  their  business 


IMI 


would  result  pending  the  issues  to  a 
permanent  identification  card. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  150 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  300 
hours 

Clearance  Officer.  Ralph  Meyer,  (202) 
927-1552.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue, 
NW.,  Washington.  DC  20229. 

OMB  Reviewer.  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lo«  K.  HoU«iid, 

Dspartmental  Reports  Management  Officer. 

(FR  Doc.  93-12608  Filed  5-2&-fl3;  8:45  am] 
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Departmental  Offices 

Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Public  Law  92-463,  that  a 
meeting  will  be  held  at  the  Federal 
Reserve  Bank  of  New  York  on  June  24, 
1993,  of  the  following  debt  management 
advisory  committee: 

Public  Securities  Association 

Treasury  Borrowing  Advisory 
Committee 

The  agenda  for  the  Public  Securities 
Association  Treasury  Borrowing 
Advisory  Committee  meeting  provides 
for  a  working  session  on  June  24.  A 
written  report  will  be  submitted  to  the 
Secretary  of  the  Treasury  following  the 
meeting. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Public  Law  92-463,  and  vested  in  me 
by  Treasury  Department  Order  101-05, 
I  hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  section 
552b(c)(9)(A)  of  title  5  of  the  United 
States  Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
comwiunity,  which  committees  have 


been  utilized  by  the  Department  at 
meetings  called  by  representatives  of  the 
Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Public  Law 
02-463. 

Although  the  Treasury's  final 
decisions  may  not  reflect  the 
recommendations  provided  in  reports  of 
an  advisory  committee,  the  nature 
content  of  the  discussion  and 
recommendations  are  such  that  their 
premature  disclosure  would  lead  to 
significant  speculation  in  the  securities 
market.  Thus,  this  meeting  falls  within 
the  exemption  covered  by  section 
552b(c)(9)(A)  of  UUe  5  of  the  United 
States  Code. 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  shall  be  responsible 
for  maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  title  5  of  the  United 
States  Code. 

Dated:  May  24, 1093. 
Frank  N.  Newman, 
Under  Secretary  for  Domestic  Finance. 
IFR  Doc.  93-12604  Filed  5-26-93;  8:45  am] 
BiuMQ  cooe  4aio-as-M 


UNITED  STATES  INFORMATION 
AGENCY 

International  Educational  and  Cultural 
Activities  Discretionary  Grant  Program 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice— Request  for  proposals. 

SUMMARY:  The  Office  of  Qtizen 
Exchanges  (E/P)  announces  a 
discretionary  grants  program  for  private, 
non-profit  organizations  in  support  of 
projects  that  link  their  international 
exchange  interests  with  covmterpart 
institutions/groups  in  ways  supportive 
of  the  aims  of  the  Bureau  of  Educational 
and  Cultural  Affairs.  Interested 
apphcants  are  uived  to  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals.  After  the  deadline  for 
submitting  proposals,  USL\  officers  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

MMOUNCEMENT  NUMBER:  All 
commimications  concerning  this 
announcement  should  refer  to  the  Fall 
Discretionary  Grant  Program.  The 


announcement  number  is  E/P-94-2. 
Please  refer  to  title  and  number  in  all 
couespondence  or  telephone  calls  to 
USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Friday.  August 
27, 1993.  Faxed  documents  will  not  be 
accepted,  nor  will  docimients 
postmarked  on  August  27, 1993,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  This  action  is 
effective  from  the  publication  date  of 
this  notice  through  August  27, 1993,  for 
projects  whose  activities  will  begin 
between  January  1, 1994.  and  June  30, 
1994. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  REF:  E/P  Discretionary  Grant 
Competition.  Office  of  Grants 
Management  (E/XE).  301  4th  Street, 
SW..  room  336.  Washington.  DC  20547. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Interested  organizations/institutions 
must  contact  the  Office  of  Affairs, 
United  States  Information  Agency,  301 
4th  Street,  SW.,  Washington.  DC  20547, 
(202)  619-5348.  to  request  detailed 
apphcation  packets,  which  include 
award  criteria,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

SUPPLEMENTARY  MFORMATION:  The  Office 
of  Citizen  Exchanges  of  the  United 
States  Information  Agency  announces  a 
program  to  encourage,  through  limited 
awards  to  non-profit  institutions, 
increased  private  sector  commitment  to 
and  involvement  in  international 
exchanges.  Awarding  of  any  and  all 
grants  is  contingent  upon  the 
availability  of  funds. 

The  Office  of  Citizen  Exchanges 
works  with  U.S.  private  sector  non- 
profit organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  social, 
economic,  and  political  structures;  and 
international  interests.  The  Office 
supports  international  projects  in  the 
United  States  or  overseas  involving 
leaders  or  potential  leaders  in  the 
following  fields  and  professions:  Urban 
planners,  jurists,  specialized  journalists 
(specialists  in  economics,  business, 
political  analysis,  international  affairs), 
business  professionals,  environmental 
spedalists,  parliamentarians,  educators, 
economic  planning  and  other 
government  officials. 
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Applicants  should  carefully  note  the 
following  restrictions/recommendations 
for  proposals  in  specific  geographical 
areas:  ^ 

The  Newly  Independent  States 

USIA  and  other  agencies  of  the  U.S. 
government  have  numerous  programs  in 
the  countries  of  the  NIS  (Armenia. 
Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova, 
Russia.  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan).  As  such,  the 
amount  of  funds  for  that  part  of  the 
world  in  this  competition  will  be 
extremely  limited.  Proposals  which 
would  normally  be  considered  for  other 
USIA  grant  competitions  will  not  be 
accepted.  E/P  encourages  organizations 
to  seek  clarification  on  these  points 
before  presenting  a  proposal. 

Europe,  Eastern  Europe,  and  the  Baltics 
(EUl 

Projects  are  encouraged  involving 
Western  Euf  ope.  Ehie  to  the  fact  that  the 
office  has  or  is  in  the  process  of 
conducting  speciflc  competitions  in 
Eastern  Europe  and  the  Baltics,  we  will 
not  accept  proposals  for  youth  exchange 
programs  or  for  programs  in  the 
following  thematic  areas:  Public 
administration,  business  management, 
independent  media  development, 
journalism  training,  and  local 
government  administration  and 
municipal  management. 

East  Asia  and  the  Pacific  (EA) 

Except  where  noted  elsewhere  in  this 
announcement,  there  are  no  country  or 
thematic  restrictions  for  this  geographic 
region.  Priority  will  be  given,  however, 
to  projects  in  the  following  areas: 
strengthening  of  democracy,  economic 
reform/free  markets,  rule  of  law, 
educational  reform,  environmental 
policy,  and  the  development  and  roles 
of  NCiOs.  The  Agency  encourages 
proposals  involving  Laos,  Cambodia, 
and  Mongolia. 

American  Republics  (AR) 

Except  where  noted  elsewhere  in  this 
announcement,  there  are  no  country  or 
thematic  restrictions  for  this  geographic 
region.  However,  priority  will  be  given 
to  projects  in  the  following  areas: 
Strer.g'hening  of  democracy,  economic 
reform,  ftse  markets,  journalism, 
administration  of  justice,  civil/military 
relations,  and  good  governance.   , 

Afi-ica(AF) 

Except  where  noted  elsewhere  in  this 
announcement,  there  are  no  country  or 
thematic  restrictions  for  this  geographic 
region. 


North  Africa.  Near  East  and  South  Asia 
(NEA) 

Except  where  noted  elsewhere  in  this 
announcement,  there  are  no  country  or 
thematic  restrictions  for  this  geographic 
region.  However,  priority  will  be  given 
to  projects  which  promote 
democratization,  free  markets,  tolerance 
and  pluralism,  and  conflict  resolution. 

The  Office  of  Citizen  Exchanges 
strongly  encourages  the  coordination  of 
activities  with  respected  luiiversities, 
professional  associations,  and  major 
cultural  institutions  in  the  U.S.  and 
abroad,  but  particularly  in  the  U.S. 
Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree;  i.e.,  clerical  work,  auto 
maintenance,  etc.  and  other  occupations 
requiring  less  than  two  years  of  higher 
education)  and  technical  training 
(special  and  practical  knowledge  of  a 
mechanical  or  a  scientific  subject  which 
enhances  mechanical,  narrowly 
scientific,  or  semi-skilled  capabilities) 
are  ineligible  for  support,  hi  addition, 
scholarship  programs  are  ineligible  for 
support.  Piu^uant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character, 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life. 

The  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are  part 
of  a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  from 
this  competition.  USIA-supported 
projects  may  include  internships;  study 
tours;  short-term,  non-technical 
training;  and  extended,  intensive 
workshops  taking  place  in  the  United 
States  or  overseas. 

The  themes  addressed  in  exchange 
programs  must  be  of  long-term 
importance  rather  than  focused 
exclusively  on  current  events  or  short- 
term  issues.  In  every  case,  a  substantial 
rationale  must  be  presented  as  part  of 
the  proposal,  one  that  clearly  indicates 
the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the 
expected  yield  of  any  associated 
conference. 

No  funding  is  available  exclusively  to 
send  U.S.  citizens  to  conferences  or 
conference-type  seminars  overseas; 
neither  is  funding  available  for  bringing 
foreign  nationals  to  conferences  or  to 
routine  professional  association 
meetings  in  the  United  States. 


Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  USIS  post  consultation 
by  applicants,  prior  to  submission  of 
proposals,  is  strongly  recommended  for 
all  programs. 

Additional  Guidelines  and  Restrictions 

Office  of  Citizen  Exchanges  grants  are 
not  given  to  support  projects  whose 
focus  is  Umited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  publications  funding,  for 
student  and/or  teacher/faculty 
exchanges,  for  sports  and/or  sports 
related  programs.  Nor  does  this  office 
provide  scholarships  or  support  for 
long-term  (a  semester  or  more)  academic 
studies.  Competitions  sponsored  by 
other  Bureau  offices  are  also  announced 
in  the  Federal  Register. 

For  projects  that  would  begin  after 
June  30. 1994,  competition  details  will 
be  announced  in  the  Federal  Register 
on  or  about  December  1, 1993.  Inquiries 
concerning  technical  requirements  are 
welcome  prior  to  submission  of 
applications. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  type  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  that 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships. 

In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  will  often  provide  support, 
as  requested  by  USIA,  in  the  nomination 
of  participants.  The  grantee  institution 
will  also  provide  the  names  of  American 
participants  and  brief  biographical  data 
to  the  Office  of  Citizen  Exchanges  for 
information  purposes.  Priority  will  be 
given  to  foreign  participants  who  have 
not  previously  travelled  to  the  United 
States. 

Funding 

Although  no  set  funding  limit  exists, 
proposals  for  less  than  $150,000  will 
receive  preference.  Organizations  with 
less  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to 
$60,000. 

Applicants  are  invited  to  provide  both 
an  all-inclusive  budget  as  well  as 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 


in  order  to  facilitate  USIA  decisions  on 
funding.  While  an  all-inclusive  budget 
must  be  provided  with  each  proposal, 
separate  component  budgets  are 
optional.  Competition  for  USIA  funding 
support  is  keen. 

The  selection  of  grantee  institutions 
will  depend  on  program  substance, 
cross-cultural  sensitivity,  and  ability  to 
carry  out  the  program  successfully. 
Since  USIA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
financial  and  in-kind  support.  Proposals 
with  cost  sharing  of  less  than  33  percent 
of  the  total  project  cost  will  be 
considered  ineligible. 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 
NOTE:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not 
the  flat  rate. 

3.  Interpreters:  If  needed,  interpreters 
far  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 

a  Hat  $140/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-progra.m-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
book  allowance  of  $50.  U.S.  staff  do  not 
get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

8.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 
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7.  Materials  development.  Proposals 

may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-«  for  a 
lunch  and  $14-20  for  a  dinner; 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  ^vel. 

10.  All  USIA-funded  delegates  will  be 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  USIA  directly  to  the 
insurance  company. 

11.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 
Note:  the  20  percent  limitation  of 
"administrative  costs"  included  in 
previous  announcements  does  not  apply 
to  this  RFP. 

Application  Requirements 

Proposals  must  be  structured  as 
outlined  in  the  application  package. 
Confirmation  letters  fix)m  American  and 
foreign  co-sponsors  noting  their 
intention  to  participate  in  the  program 
will  enhance  an  institution's 
submission. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contract  offices.  Ptoposals  may  also 
be  reviewed  by  the  USIA's  Office  of 
General  Counsel. 

Funding  decisions  are  at  the 
discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  USIA's  contracting  officer. 
The  award  of  any  grant  is  subject  to  the 
availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  award  of 
a  grant,  all  preparation  and  submission 


costs  are  at  the  applicant's  expense. 
USIA  will  not  award  funds  for  activities 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1  Quality  of  Program  Idea 

Proposals  should  exhibit  originality 
and  substance.  Their  rationale  should 
persuade  the  reader  that  the  U.S. 
taxpayer's  dollar  is  being  well-spent  for 
a  clearly  defined  need. 

2.  Institution  Beputation/Ability 

Institutions  should  demonstrate  their 
potential  for  program  excellence  and/or 
provide  documentation  of  successful 
programs.  If  an  organization  is  a 
previous  USIA  grant  recipient, 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  USIA  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG)  will  be  considered. 
Relevant  program  evaluation  of  previous 
projects  may  also  be  considered  in  this 
assessment. 

3.  Project  Personnel 

Personnel's  professional  and  logistical 
expertise  should  be  relevant  to  the 
proposed  program.  Resumes  should  be 
relevant  to  the  specific  proposal. 

4.  Program  Planning 

Detailed  agenda  and  work  plan 
should  demonstrate  substance  and 
logistical  capacity. 

5.  Thematic  Expertise 

Proposal  should  demonstrate  the 
organization's  expertise  in  the  subject 
area. 

6.  Cross-Cultural  Sensittvity/Area 
Expertise 

Evidence  of  sensitivity  to  historical, 
linguistic,  and  other  cross-cultural 
factors;  relevant  knowledge  of 
geographic  area. 

7.  Ability  to  Achieve  Program  Objectives 

Objectives  should  be  realistic  and 
attainable.  Proposal  should  clearly 
demonstrate  how  the  grantee  institution 
will  meet  the  program  objectives. 

8.  Multiplier  Effect 

Proposed  programs  should  strengthen 
long-term  mutual  understanding,  to 
include  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  ties. 
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9.  Cost-Effectiveness 

Overhead  and  administrative  costs 
should  be  kept  as  low  as  possible.  All 
other  items  proposed  for  USIA  funding 
should  be  necessary  and  appropriate  to 
achieve  the  program's  objectives. 

10.  Cost-Sharing 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  direct  funding 
contributions  and/or  in-kind  support 
from  the  prospective  grantee  institution. 

1 1.  Follow-On  Activities 

Proposals  should  provide  a  plan  for 
continued  exchange  activity  (without 
USIA  support)  which  ensures  that 
USIA-funded  progracos  are  not  one-time 
events. 

12.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  activity's  success.  In  this 
respect  the  applicant  should  include  a 
draft  siurvey  questionnaire  or  other 
technique  and  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives.  Applicants  will  be  expected 
to  submit  intermediate  reports  after  each 
project  component  is  concluded  or 
quarterly,  whichever  is  less  frequent. 

Additional  Guidance 

The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  applicants: 

1.  The  Office  of  Citizen  Exchanges 
encourages  project  proposals  involving 
more  than  one  country.  Pertinent 
rational  which  links  countries  in  multi- 
country  projects  should  be  included  in 
the  submission.  Single-country  projects 
that  ere  clearly  dofir.ed  and  possess  the 
potential  for  creating  and  strengthening 
continuing  linkages  Mtween  foreign  and 
U.S.  institutions  are  also  welcome. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  will  also  be 
subject  to  USIS  post  review. 

3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  Ofiice  of  Ciuzen  Exchanges 
will  consider  proposals  for  activities 
which  take  place  exclusively  in  other 
countries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

Notice:  The  terras  and  conditions 
published  in  the  RfP  are  binding  and  may 
not  be  modified  by  any  USIA  representative 
Explan&tory  infbrmatioc  provided  by  USIA 
th  it  contradicts  published  language  will  not 
bo  binding.  Issuance  of  tin  RFP  does  not 


constitute  an  award  commitment  on  the  part 
of  the  U.S.  Government.  Awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  the  U.S.  Confess  and 
allocated  and  committed  through  internal 
USIA  procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  1. 1993.  Awaided  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  May  18. 1993. 
Barry  Fulton. 

Acting  Associate  Director.  Bureau  of 

Educational  and  Cultural  Affairs. 

(FR  Doc.  93-12242  Filed  5-2&-93:  6:45  am] 
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International  Creative  Arts  Exchianges 
for  Public  and  Private  Norv^rcflt 
Organizations 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Request  for  proposals. 

SUMMARY:  The  Creative  Arts  Exchanges 
Division  (E/DE).  Office  of  Arts  America, 
Bureau  of  Educational  and  Cultural 
Affairs,  announces  a  discretionary 
grants  program  for  private,  non-profit 
organizations  in  support  of  projects  that 
link  their  international  exchange 
interests  with  counterpart  institutions/ 
groups  in  other  countries  in  ways 
supportive  of  the  aims  of  the  Bureau  of 
Educational  and  Cultural  AfEairs. 
Interested  applicants  are  ui]ged  to  read 
the  complete  Federal  Regiater 
announcement  before  addressing 
inquiries  to  the  Office  or  submitting 
their  proposals. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  receivedat  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  Mjnday, 
August  16. 1993.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  August  16. 1993,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  This  action  is 
effective  from  the  publication  date  of 
this  notice  through  August  16. 1993,  for 
projects  whose  activities  will  begin 
between  January  1. 1994,  and  June  30. 
1994. 

For  projects  that  would  begin  after 
June  30. 1994.  competition  details  will 
be  announced  in  the  Federal  Segister 
on  or  about  December  1, 1993.  Inquiries 
concerning  technical  requirements  are 
welcome  prior  to  submission  of 
applications. 


ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  REF:  E/DE  Discretionary  Grant 
Competition.  Office  of  Grants 
Management  (E/XE),  room  336,  301  4th 
Street,  SW.,  Washington.  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations  and  institutions 
must  contact  the  Creative  Arts 
Exchanges  Division  (E/DEj,  Office  of 
Arts  America,  Bureau  of  Educational 
and  Cultural  Affairs,  United  States 
Information  Agenc>',  301  4th  Street, 
SW..  Washington.  DC  20547,  (202)  619- 
5319,  to  request  detailed  application 
packets,  which  include  award  criteria 
additional  to  this  announcement,  all 
necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation  information. 
SUPPLEMENTARY  INFORMATION:  The 
Creative  Arts  Exchanges  Division  [EJ 
DE],  Office  of  Arts  America  of  the 
United  States  Information  Agency 
announces  a  program  to  encourage, 
through  limited  awards  to  non-profit 
institutions  of  the  United  States, 
increased  private  sector  commitment  to 
and  involvement  in  international 
exchanges.  Awarding  of  any  and  all 
grants  is  contingent  upon  the 
availability  of  funds. 

E/DE  works  with  U.S.  private  sector 
non-profit  organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  cultural  and 
artistic  life  and  traditions.  The  Office 
supports  international  projects  in  the 
United  States  or  overseas  involving 
artistic  creators  in  the  following  fields 
and  professions:  composers, 
choreographers,  filmmakers  [see 
Additional  Guidance  below), 
playwrights/ dramaturgs/theatrical  set. 
costume,  lighting  designers,  writers/ 
poets,  visual  artists,  folk  artists, 
craftpersons  and  folklorists,  museum 
professionals  (see  Additional  Guidance 
below],  managers/administrators  of  arts 
institutions/organizations  (see 
Additional  Guidance  below). 

E/DE  particularly  seeks  cooperative 
projects  with  organizations  having 
disciplinary  expertise  as  well  as  broad 
outreach  and  networking  capabilities 
into  American  arts  activities 
nationwide.  These  projects  should  work 
through  U.S.  Infonnation  Service  lUSIS) 
posts  worldwide  to  carry  out  activities 
supportive  of  the  USIA  mission,  goals 
and  objectives.  USIS  posts'  role  In  such 
projects  should  be  substantive  and 
integral  and  not  purely  facilitative.  In 
this  regard.  E/DE  projects  support  USIS 
posts  by  providing:  (a)  Vehicles  for 


professional  interaction  between  arts/ 
museum  communities  in  the  United 
States  and  other  countries;  (b)  vehicles 
for  creating  ongoing  institutional 
linkages  between  American  arts/ 
museum  organizations  and  their 
counterparts  in  other  countries;  and  (c) 
vehicles  for  USIS  officers  to  use  for 
substantive  contacts  with  key  members/ 
groups  in  their  arts  constituencies. 

Projects  supported  under  the  terms  of 
E/DE  grants  share  the  following  features: 

1.  Projects  must  include  an 
international  exchange  of  persons 
component  involving  cultural  leaders 
and  commentators,  critics, 
administrators  and  professionals  in  the 
professional  fields  in  which  the  division 
operates  (see  above). 

2.  The  office  accords  high  priority 
consideration  to  projects  potentially 
leading  to  institutional  linkages  between 
American  organizations  and  their 
counterparts  in  other  countries. 

3.  Projects  may  operate  either  to  or 
from  the  United  States,  preferably  in 
both  directions. 

4.  E/DE  projects  taking  place  in  the 
United  States  operate  as  competitions  in 
which  participating  USIS  posts  retain 
exclusive  nomination  prerogative  of 
candidates  for  awards,  while  the 
American  arts  organizations  retain 
selection  prerogative  of  award-winners. 
Awards  consist  of  travel  and  per  diem 
expenses  to  attend  the  event  or 
participate  in  the  activity  partially 
funded  under  the  terms  of  the  E/DE 
grant. 

5.  Projects  to  send  American 
professionals  to  other  coimtries  must 
describe  the  recruitment  and  selection 
process  of  these  professionals  and 
include  assurances  of  quality,  fairness 
and  balance  in  the  selection  of 
participants.  Such  proposed  projects 
must  demonstrate  their  support  of  USIS 
posts'  goals  and  objectives  in  the 
countries  in  which  they  are  to  operate. 
E/DB  will  consider  proposals  for 
activities  in  other  countries  when  USIS 
posts  are  consulted  in  the  design  of  the 
proposed  program  and  in  the  choice  of 
the  most  suitable  venues  for  such 
programs. 

6.  Pursuant  to  the  Bureau  of  Cultural 
and  Educational  Affairs'  authorizing 
legislation,  "Programs  must  maintain  a 
non-political  character,  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life." 

7.  The  Creative  Arts  Exchanges 
Division  (E/DEJ.  Office  of  Arts  America 
requires  a  minimum  of  33%  co-funding 
with  grantee  organizations  in  all 
projects.' 

8.  Funding  assistance  is  limited  to 
participant  travel  and  per  diem 
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requirements  with  modest  contributions 
to  defray  administrative  costs  which 
cannot  exceed  20%  of  the  total  amount 
requested  from  USIA. 

9.  Organizations  with  less  than  four 
years'  experience  in  conducting 
international  exchange  programs  are 
limited  to  $60,000. 

10.  Grant  proposals  cannot  exceed 
$150,000  in  the  amount  requested  from 
the  USIA. 

Additional  Guidance 

The  Creative  Arts  Division.  Office  of 
Arts  America  offers  the  following 
additional  guidance  to  prospective 
applicants: 

1.  The  Office  of  Arts  America 
encourages  project  proposals  involving 
more  than  one  country.  However, 
single-country  projects  that  have  strong 
USIS-post  support  and  are  clearly 
defined  so  as  to  demonstrate  the 
potential  for  creating  and  strengthening 
continuing  linkages  between  foreign  and 
U.S.  institutions  are  also  welcome. 

2.  Proposals  are  subject  to  review  and 
comment  by  the  USIS  posts  in  the 
relevant  countries. 

3.  Proposed  projects  should  clearly 
identify  foreign  counterpart 
organizations  and  define  the 
organizations'  participation  and  role. 

4.  Proposals  centermg  on  films  or 
videos  must  deal  with  the  creative 
aspects  of  film  or  video  making.  Such 
projects  should  be  written  to  attract 
professional  partners,  and  should  not  be 
planned  for  amateur  or  students  groups. 
Such  projects  may  include  subjects  such 
as  story  development,  any  other  aspects 
of  the  creative  processes,  or 
management  issues  like  funding  and 
distribution.  It  may  not  include  any  film 
or  video  festivals,  installations, 
seminars,  competitions,  full  scale  film 
production  or  distribution,  or  any  other 
type  of  project  prohibited  elsewhere  in 
this  announcement. 

5.  Proposals  centering  on  arts 
presenters,  administrators,  and 
managers  should  consist  of  exchanges 
involving  these  professionals 
exclusively.  E/DE  cannot  under  its 
guidelines  fund  performing  arts 
productions  or  tours,  film  or  video 
production  and/or  festivals, 
independently-operating  international 
competitions,  community-level  arts 
presentations  or  festivals  for  general 
audiences,  the  production  or 
presentation  of  visual  arts  exhibits,  or 
projects  in  the  fields  of  historical/ 
cultural  conservation/preservation  [see 
Program  Exclusions,  point  5.  below). 

6.  The  Bureau  is  the  major  supporter 
of  the  American  Association  of 
Museums  [AAM]  International 
Partnerships  Among  Museums  [IP AM) 


program.  Museums  interested  in 
international  projects  should  address 
queries  to  the  Office  of  International 
Programs.  American  Association  of 
Museums,  1225  Eye  Street,  NVV.. 
Washington,  DC  20005;  telephone:  1202] 
289-1818;  FAX:  (202)  289-6578.  The 
Office  will  not  accept  direct 
applications  from  museums  for 
international  projects  [see  Program 
Exclusions,  point  5,  below). 

Program  Exclusions 

1.  Projects  should  be  artistic, 
intallectual,  and  cultural,  not  technical. 
Vocational  training  (an  occupation  other 
than  one  requiring  a  baccalaureate  or 
higher  academic  degree;  e.g.,  clerical 
work,  mechanical/electronic 
maintenance,  etc.,  and  other 
occupations  requiring  less  than  two 
years  of  higher  education)  and  technical 
training  (special  and  practical 
knowledge  of  a  mechanical  or  a 
technical  subject  which  enhances 
mechanical,  narrowly  technical,  or 
semi-skilled  capabilities)  are  ineligible 
for  support. 

2.  Scholarship  programs  or  proposals 
for  long-term  (a  semester  or  more) 
academic  studies  or  training  are 
ineligible  for  support. 

3.  E/DE  does  not  support  speaking 
tours,  conferences  or  seminars  (i.e.,  one 
to  fourteen-day  programs  with  plenary 
sessions,  main  speakers,  panels,  and  a 
passive  audience). 

4.  Office  of  Arts  America  grants  are 
not  given  to  support  research  projects, 
research  for  project  development 
purposes,  youth  or  youth-related 
activities  (participants'  age  under  25), 
publications  funding,  or  student  and/or 
teacher/faculty  exchanges,  or  projects 
for  the  exchange  of  amateurs  or  semi- 
professionals. 

5.  The  Office  does  not  accept 

•  proposals  for  the  support  of  performing 
arts  productions  or  tours,  film  or  video 
festivals,  film/video  installations, 
seminars,  or  competitions,  full-scale 
film  production  or  distribution, 
independently-operating  international 
arts  competitions,  community-level  arts 
presentations  or  festivals  for  general 
audiences,  the  production  or 
presentation  of  visual  arts  exhibits, 
museum  projects  except  for  those  under 
the  AAM/IPAM  program  [see 
Additional  Guidance,  point  5  above),  or 
projects  in  the  fields  of  historical/ 
cultural  conservation/preservation. 

6.  The  Bureau  of  Educational  and 
Cultural  Affairs  is  a  major  yearly 
supporter  of  Sister  Cities  International 
(SCI).  The  Bureau  has  agreed  to  fund 
administrative  expienses  of  the  SCI 
national  office  but  will  not  fund  projects 
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arising  from  sister  dty  relationships 
once  they  are  established. 

Funding  and  Budget  Requirements  for 
All  SubmisMOos 

Cost-Sharing 

The  Creative  Arts  Exchanges  Division 
(E/DEl,  Office  of  Arts  America  requires 
CO- funding  with  grantees  in  all  projects. 
Proposals  with  cost  sharing  of  less  than 
33  percent  of  the  total  project  cost  will 
be  considered  ineligible.  Since  USIA 
grant  assistance  constitutes  only  a 
portion  of  total  project  funding, 
proposals  should  list  and  provide 
evidence  of  other  anticipated  sources  of 
support.  Grant  applications  should 
demonstrate  substantial  financial  as 
well  as  in-kind  support  using  a  three- 
column  format  that  clearly  displays 
cost-sharing  support  of  proposed 
projects. 

Administrative  Costs  Limitation 

Funding  assistance  is  limited  to 
participant  travel  and  per  diem 
requirements  with  modest  contributions 
to  defray  administrative  costs,  which 
may  not  exceed  20  percent  of  the  total 
funds  requested  from  USIA.  Proposals 
exceeding  these  limits  will  be 
considered  ineligible.  The  grantee 
institution  may  wish  to  cost-share  any 
of  these  expenses.  Administrative  costs 
are  defined  as  salaries,  benefits  and 
other  direct  and  indirect  costs  incurred. 
Important  note  for  universities:  The  U.S. 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs  defines 
American  faculty  salaries  as  an 
administrative  expense,  regardless  of 
how  the  faculty  time  is  to  be  used. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate  USIA 
geographic  area  offices,  and  the  Bureau 
budget  and  contract  offices.  Proposals 
may  also  be  reviewed  by  the  Agency's 
Office  of  General  Counsel.  Funding 


decisions  are  at  the  discretion  of  the 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USIA's  contracting  officer. 

Review  Criterie 

USIA  will  consider  proposals  based 
on  the  following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
rigor,  and  relevance  to  Agency  mission. 

2.  Institution  Reputation/Ability/ 
Evaluations:  Institutional  grant 
recipients  should  demonstrate  potential 
for  program  excellence  and/or  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts  (M/KG).  The  Agency  will 
consider  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
of  new  applicants. 

3.  Project  Personnel  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 

4.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan/project  timeline 
should  demonstrate  substantive  rigor 
and  logistical  capacity. 

5.  Tnemof/c  Expert/se:  Proposals 
should  demonstrate  expertise  in  the 
subject  area  whidi  guarantees  an 
effective  sharing  of  information. 

6.  Cross-Cultural  Sensitivity/Area  . 
Expertise:  E\'idence  of  sensitivity  to 
historical,  linguistic,  and  other  cross- 
cultural  factors;  relevant  knowledge  of 
geographic  area  should  be  evident. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  grantee  institution  will  meet 
the  program's  objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
ties. 

9.  Cosf-E^ecfiveness.  The  overhead 
and  administrative  components  should 
be  as  low  as  possible  and  shall  not 
exceed  20%  of  the  total  funds  requested. 
All  other  items  should  be  necessary  and 


appropriate  to  achieve  the  program's 
objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions.  Proposals  with  cost 
sharing  of  less  than  33  percent  of  the 
total  project  cost  will  be  considered 
ineligible. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  cot  isolated 
events.  USIA  will  seek  evidence  of 
plans  for  activities  supportive  of  long- 
term  institutional  ties. 

12.  Project  Evaluation:  Proposals  ' 
should  include  a  plan  to  evaluate  the 
activity's  success. 

Technical  Requirements 

Proposals  can  only  be  accepted  for 
review  when  they  are  fully  in  accord 
with  the  terms  of  this  RFP,  as  well  as 
with  requirements  stipulated  in  the 
application  package. 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  end 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  1, 1993.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  May  24. 1993. 
Bury  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(FR  Doc.  93-12S89  Filed  S-26-93;  6:45  am] 
BiujMO  cooc  tao-oi-H 
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oonWns  noioM  o<  mMlings  pubMMd  under 
th«  '^aovammant  In  fm  SuniNnc  AcT  (Pub. 
L  94-408)  5  U.S.C.  552tK«X3). 


FEDERAL  ENEMY  REQUUTOftY 

COMMISSION 

"FBOEIUL  NEQKTER"  OTATION  OF 

PREVIOUS  ANNOUNCEMENT:  May  24, 1993. 

58  FR  29855. 

PREVIOUSLY  ANNOUNCED  TWE  AND  DATE  OF 
MEITWQ:  May  26, 1993. 10:00  a.m. 

CHANOE  M  THE  MEETVIO:  The 

CoinmiMi(Hi  Meeting  scheduled  for  May 

26, 1993,  at  10:00  a.m.,  has  been 

cancelled. 

LoisD.Caali«ll. 

Secntary. 

[FR  Doc  93-12786  FUed  5-2&-e3;  3:45  pm) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aeelatant  Secretary  for 
Put>llc  and  Indian  Housing 

24  CFR  Parte  905, 962,  984 
[Doclwt  No.  R-03-1633;  FR-2961-4-02] 
RIN  2S77-AB15 

Family  Self-SufflciefKy  Program — 
Interim  Rule 

AGENCY:  OfBce  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

ACnON:  hiterim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  implements 
the  requirements  and  procedures  that 
will  govern  local  Family  Self- 
Sufficiency  (FSS)  programs  beginning  or 
continuing  in  Federal  fiscal  year  (FY) 
1993  (October  1. 1992  through 
September  30. 1993).  The  FSS 
regulations  contained  in  this  interim 
rule  are  based  on  the  notice  of  FSS 
program  guidelines  which  was 
pubUshed  in  the  Federal  Register  on 
September  30. 1991  (56  FR  49592),  take 
into  consideration  the  public  comments 
received  on  those  guidelines,  and 
incorporate  the  changes  made  to  the 
FSS  program  by  the  Housing  and 
Community  Development  Act  of  1992. 

Elsewhere  in  today's  edition  of  the 
Federal  Register,  the  Department  is 
publishing  a  notice  of  final  rulemaking 
which  adopts  the  regulations  contained 
in  this  interim  rule  as  the  FSS  final 
regulations.  Because  section  554  of  the 
National  Affordable  Housing  Act,  which 
created  the  FSS  program,  provides  that 
the  FSS  final  regulations  will  not  be 
effective  until  one  year  after  the  date  of   . 
publication  of  the  FSS  final  rule,  the 
Department  has  found  it  necessary  to 
issue  this  interim  rule  pending  the  FSS 
final  rule  becoming  effective.  The 
reasons  for  the  one-year  delay  in  the 
effective  date  of  the  FSS  final  rule,  and 
for  issuance  of  this  interim  rule  are 
further  discussed  in  the  supplementary 
information  section  of  this  document. 
DATES:  Effective  Date:  June  28, 1993. 

Comment  Due  Date;  July  26, 1993. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 


copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  COffTACT: 
For  section  8  issues:  Madeline  Hastings. 
Director,  Rental  Assistance  Division, 
room  4226.  Telephone  number  (202) 
70ft-2841. 

For  public  housing  issues:  Edward 
Whipple,  Director.  Occupancy, 
Division,  room  4206.  Telephone  number 
(202) 708-0744. 

For  Indian  Housing  issues:  Dominic 
Nessi,  Director,  Office  of  Indian 
Housing,  room  4140.  Telephone  number 
(202)  708-1015. 

For  supportive  service  issues:  Paula 
Blunt.  Supportive  Services  Coordinator, 
Office  of  Resident  Initiatives,  room 
4112.  Telephone  number  (202)  708- 
4214. 

The  address  for  each  of  these  contacts 
is  the  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  The  telephone 
numbers  Usted  are  not  toll-free 
numbers.  Hearing-impaired  persons 
may  contact  these  offices  via  TDD  by 
calling  (202)  708-9300  or  l-(800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  the  interim 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  The  interim  rule  does  not 
add  new  information  collection 
requirements  to  those  contained  in  the 
Notice  of  FSS  Program  Guidelines 
published  on  September  30, 1991  at  56 
FR  49592.  and  for  which  the  estimated 
reporting  burden  was  published  at  56 
FR  49601.  No  person  may  be  subjected 
to  a  penalty  for  failure  to  comply  with 
the  information  collection  requirements 
contained  in  the  interim  rule  until  they 
have  been  approved  and  assigned  an 
0MB  control  number.  The  0MB  control 
number  when  assigned  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

II.  Procedural  Matters 

Section  554  of  the  National  Affordable 
Housing  Act  (NAHA)  (Pub.  L.  101-625, 
approved  November  28, 1990)  amended 
the  U.S.  Housing  Act  of  1937  (the  1937 
Act)  by  adding  new  section  23  (42 
U.S.C.  1437u)  (the  FSS  statute)  which 
creates  the  FSS  program.  The  purpose  of 
the  FSS  program  is  to  promote  the 
development  of  local  strategies  that 
coordinate  the  use  of  public  housing 
assistance  and  housing  assistance  under 
the  section  8  rental  certificate  and 
voucher  programs  with  public  and 


private  resources,  to  enable  eligible 
families  to  achieve  economic 
independence  and  self-sufficiency. 

As  originally  enacted,  the  FSS  statute 
provided  that  for  FY  1991  and  FY  1992 
participation  in  the  FSS  program  was 
voluntary  for  public  housing  agencies 
(PHAs)  and  Indian  housing  authorities 
(IHAs).  but  that  commencing  in  FY 
1993,  PHAs  and  IHAs  which  receive 
new  public  or  Indian  housing  units  or 
new  section  8  rental  certificates  or 
rental  vouchers  must  implement  and 
administer  a  local  FSS  program.  (The 
mandatory  participation  requirement  for 
IHAs  was  removed  by  a  1992  statutory 
amendment  to  section  23,  and  is 
discussed  later  in  this  preamble.)  For 
those  PHAs  and  IHAs  Uiat  received  an 
FSS  incentive  award  or  that  voluntarily 
participated  in  the  FSS  program  in  FY 
1992,  their  local  FSS  programs  were 
administered  in  accordance  with 
program  guidelines  published  by  the 
Department  on  September  30, 1991  (56 
FR  49588)  (the  FSS  Guidelines  or 
Guidelines). 

The  Guidelines  were  issued  in 
accordance  with  the  FSS  statute,  which 
directs  the  Department  to  issue  a  notice 
of  the  requirements  necessary  to  carry 
out  the  FSS  program  not  later  than  the 
expiration  of  the  180-day  period 
beginning  on  the  date  of  enactment  of 
the  NAHA  (November  28. 1990).  The 
FSS  statute  also  directs  the  Department 
to  issue  final  regulations  based  on  the 
notice  not  later  than  the  expiration  of 
the  eight-month  period  beginning  on  the 
date  of  the  notice,  and  provides  that  the 
final  regulations  "shall  become  effective 
upon  the  expiration  of  the  1-year  period 
beginning  on  the  date  of  the  publication 
of  the  final  regulations." 

Although  the  reason  behind  the  one- 
year  delayed  effective  date  of  the  FSS 
final  regulation  was  not  explained  in  the 
Conference  Report  accompanying  the 
NAHA,  it  is  the  Department's 
understanding  that  the  intent  was  to 
synchronize  the  effective  date  of  the 
FSS  final  regulations  with  the 
mandatory  implementation  and 
operation  of  local  FSS  programs.  That 
is,  the  Guidelines  would  govern  the  FSS 
program  in  FY  1991  and  FY  1992,  when 
participating  in  program  was  optional 
for  PHAs  and  IHAs,  and  the  rule  would 
replace  the  Guidelines  when  the 
program  became  mandatory  in  FY  1993. 
Had  the  Department  been  able  to  meet 
the  publication  dates  set  forth  in  the 
FSS  statute  for  the  notice  of  Guidelines 
and  the  FSS  final  regulations,  the  FSS 
final  regulations  would  be  effective  in 
early  1993 — the  approximate  time  the 
Department  would  be  issuing  notices  of 
funding  availability  for  new  public/ 
Indian  housing  units  and  new  section  8 
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rental  certificates  and  vouchers. 
However,  because  the  NAHA  constitutes 
significant  housing  legislation,  creating 
several  new  housing  programs 
(including  the  HOME  bivestments 
Partnerships  Program,  the 
Homeownership  and  Opportunity  for 
People  Everywhere  (HOPE)  programs, 
the  HOPE  for  Elderly  Independence 
program),  all  of  which  require 
regulatory  guidance,  the  Department's 
limited  resources  were  hard  pressed  to 
meet  the  statutory  deadlines  established 
for  Issuance  of  regulations  for  all  these 
new  programs. 

In  order  that  the  mandatory 
implementation  and  operation  of  local 
FSS  program,  which  continues  to  be 
required  of  PHAs,  not  be  without 
regulatory  guidance,  the  Department  is 
issuing  this  interim  rule  which  sets 
forth  the  regulations  in  24  CFR  parts  905 
(subpart  R),  962  and  984,  that  will 
govern,  respectively,  commencing  in  FY 
1993  operation  of:  HUD's  Indian 
housing  FSS  program  (for  those  IHAs 
that  opt  to  participate  in  this  program); 
HUD's  public  housing  FSS  program;  and 
HUD's  section  8  rental  certificate  and 
voucher  FSS  programs. 

The  Department  believes  that  further 
justification  for  issuance  of  this  interim 
rule  is  found  in  Title  I  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550.  approved 
October  28, 1992)  (the  1992  Act). 
Section  106  of  Title  I  amends  the  FSS 
statute  to  provide  PHAs  with  increased 
flexibility  in  the  implementation  and 
administration  of  FSS  programs.  (The 
changes  made  to  the  FSS  program  by 
section  106  are  discussed  in  Section 
III.B.  of  this  preamble.)  Section  191  of 
title  I  is  the  "implementation"  section  of 
Title  I,  and  provides  that  HUD  shall 
issue  any  final  regulations  necessary  to 
implement  the  provisions  of,  and 
amendments  made  by.  Title  I  not  later 
than  the  expiration  of  the  180  day 
period  beginning  on  the  date  of 
enactment  of  the  1992  Act.  This 
implementation  section  indicates  that 
the  Congress  intended  PHAs  to  be  able 
to  take  advantage  of  the  changes  made 
to  the  FSS  program  by  section  106 
earlier  than  the  one  year  effective  date 
provided  by  the  NAHA. 

Accordingly,  this  interim  rule  is  based 
on  the  notice  of  the  FSS  Guidelines  that 
was  pubhshed  on  September  30, 1991 
(56  FR  49592);  takes  into  consideration 
the  public  comments  received  on  the 
Guidelines;  and  also  incorporates  the 
changes  made  to  the  FSS  program  by  the 
1992  Act.  The  Department  solicits 
additional  comments  on  this  interim 
rule.  Comments  received  on  the  interim 
rule  will  be  taken  into  consideration  in 
connection  with  possible  amendments 


to  the  FSS  final  regulations,  once  those 
regulations  become  effective. 

By  separate  notice  of  final  rulemaking 
published  elsewhere  in  today's  Federal 
Register,  the  Department  is  adopting  as 
its  FSS  final  regulations  the  regulations 
contained  in  this  interim  rule.  In 
accordance  with  the  FSS  statute,  these 
final  regulations  will  be  effective  one 
year  ft'om  today's  date. 

Since  the  regulations  in  this  interim 
rule  are  being  adopted  in  their  entirety, 
without  change,  by  the  FSS  final  rule, 
the  terms — "FSS  rule,"  or  simply  the 
"rule"  are  used  in  the  remainder  of  this 
preamble. 

m.  Background 

A.  Implementation  of  FSS  Program  by 
FSS  Program  Guidelines 

On  September  30,  1991  (56  FR  49592). 
the  Department  pubhshed  a  notice  of 
FSS  Program  GuideUnes.  As  required  by 
the  FSS  statute,  the  Guidelines 
established  the  requirements  for  (1) 
those  PHAs  and  IHAs  implementing  and 
administering  an  FSS  program  funded 
pursuant  to  notices  of  funding 
availabiUty  issued  for  the  incentive 
award  competitions  for  FY  1991  and  FY 
1992,  and  (2)  those  PHAs  and  IHAs  that 
voluntarily  implemented  and 
administered  an  FSS  program.  Although 
the  FSS  Guidelines  were  effective  upon 
pubhcation  (as  authorized  by  the 
statute),  the  Department  invited  pubUc 
comment  on  the  Guidelines  to  assist  in 
the  development  of  FSS  final 
regulations.  One  hundred  seventy  (170) 
comments  were  received  on  the 
Guidelines.  These  comments,  and  the 
changes  made  to  the  FSS  program 
requirements  and  procedures  in 
response  to  these  comments,  are 
discussed  in  Section  V  of  the  preamble. 

B.  Changes  Made  to  the  FSS  Program  by 
the  1992  Act 

Several  changes  were  made  to  the  FSS 
program  requirements  and  procedures 
by  amendment  to  the  FSS  statute  made 
by  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550).  approved  October  28, 1992)  (the 
1992  Act).  (See  section  106  of  the  1992 
Act.)  These  changes  include  the 
following: 

Exception  to  Required  Establishment 
of  Program.  The  1992  Act  amendment 
clarifies  that  a  lack  of  supportive 
services,  which  may  affect  a  PHA's 
ability  to  implement  and  carry  out  an 
FSS  program,  includes  insufficient  job 
opportunities,  specifically  an 
insufficient  availabiUty  of  resources  for 
programs  under  the  Job  Training 
Partnerships  Act  (JTTA)  or  the  Job 
Opportunities  and  Basic  Skills  Training 


Program  under  part  F  of  title  IV  of  the 
Social  Security  Act  (JOBS). 

No  refusal  or  Reduction  of  Funding  if 
PHA  Certifies  to  Inability  to  Implement 
Program.  The  1992  Act  amendment 
provides  that  the  Department,  in 
allocating  assistance  made  available  for 
the  FSS  program,  may  not  refuse  to 
provide  assistance  or  reduce  the  amount 
of  assistance  that  would  otherwise  be 

Provided  to  any  PHA  because  the  PHA 
as  submitted  a  certification  that 
establishment  and  operation  of  an  FSS 
program  is  not  feasible  because  of  local 
circumstances. 

No  Delay  in  Assistance  to  Section  8 
Families  Who  Elect  Not  to  Participate  in 
a  Section  8  FSS  Program.  The  1992  Act 
amendment  provides  that  with  respect 
to  the  section  8  certificate  and  voucher 
programs,  the  Department  shall  not 
delay  assistance  to  an  applicant  for 
section  8  assistance  on  the  basis  that  the 
apphcant  has  elected  not  to  p^articipate 
in  the  FSS  program. 

Inclusion  of  Interim  Goals  in  Contract 
of  Participation.  The  1992  Act 
amendment  provides  that  the  contract  of 
participation  shall  establish  specific 
interim  and  final  goals  by  which 
comphance  with  and  performance  of  the 
contract  obligations  may  be  measured. 

Termination  and  Withholding  of 
Section  8  Assistance  in  Accordance 
with  Established  Grievance  Procedures. 
The  1992  Act  amendment  provides  that 
the  contract  of  participation  shall 
provide  that  the  PHA  may  terminate  or 
withhold  section  8  assistance  and 
services  if  the  PHA  determines  through 
an  administrative  grievance  procedure, 
established  in  accordance  with  section 
6(k)  of  the  1937  Act  (42  U.S.C. 
1437d(k)),  that  the  section  8  family  has 
failed  to  comply  with  the  contract 
obligations  without  good  cause  (which 
may  include  a  loss  or  reduction  in 
access  to  supportive  services,  or  a 
change  in  circumstances  that  makes  the 
family  unsuitable  for  participation). 

Conditions  under  which  FSS  Account 
Funds  May  Be  Withdrawn.  Before  its 
amendment  by  the  1992  Act,  the  FSS 
statute  provided  that:  "Amounts  in  the 
escrow  account  may  be  withdrawn  by 
the  participating  family  only  after  the 
family  is  no  longer  a  recipient  of  any 
Federal,  State,  or  other  public  assistance 
for  housing."  The  amendment  made  by 
the  1992  Act  replaced  this  language 
with  the  following: 

Amounts  in  the  escrow  account  may  be 
withdran-n  by  the  participating  family  after 
the  family  ceases  to  receive  income 
assistance  under  Federal  or  State  welfare 
programs,  upon  successful  performance  of 
the  obligations  of  the  fajnily  under  the 
contract  of  participaUon  entered  Into  by  the 
family  under  subsection  (c)  (42  U.S.C 
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1437u(c)l.  as  detennined  according  to  the 
speciRc  goals  and  tenns  included  in  the 
contract,  and  under  other  circumstances  in 
which  the  Secretary  determines  an  exception 
for  good  cause  is  warranted.  A  public 
housing  agency  establishing  such  escrow 
accounts  may  make  certain  amounts  in  the 
accounts  available  to  the  participating 
families  before  full  performance  of  the 
contract  obligations  based  on  compliance 
with,  and  completion  of.  specific  interim 
goals  included  in  the  contract:  except  that 
any  such  amounts  shall  be  used  by  the 
participating  families  for  purposes  consistent 
with  the  contracts  of  participation  as 
determined  by  the  public  housing  agency. 

Incentives  for  FSS  Family 

Participation.  The  1992  Act  amendment 
added  a  new  component  to  the  FSS 
program.  This  new  component  provides 
that  each  public  housing  agency 
canying  out  a  local  FSS  program  shall 
establish  a  plan  to  offer  incentives  to 
families  to  encourage  families  to 
participate  in  the  program.  The  plan 
shall  require  the  "establishment  of 
escrow  savings  accounts  and  may 
include  any  other  incentives  designed 
by  pubUc  housing  agency." 

Additional  Itemsjor Inclusion  in 
Action  Plan.  The  1992  Act  amendment 
provides  tiiat  the  Action  Plan  shall 
include  the  following  additional  items: 

(1)  A  description  of  the  incentives 
offered  by  the  public  housing  agency  to 
families  to  encourage  participation  in 
the  FSS  program;  and 

(2)  Assmances  satisfactory  to  HUD 
that  nonparticipating  famiUes  will 
retain  their  rights  to  public  housing  or 
section  8  assistance. 

New  Definition  for  "Eligible  Family". 
The  1992  Act  amendment  provides  that 
the  term  "eligible  family"  shall  be 
defined  to  mean  a  family  whose  head  of 
household  is  not  elderly,  disabled, 
pregnant,  a  primary  caregiver  for 
children  under  the  age  of  3,  or  for  whom 
the  family  self-sufficiency  program 
would  otherwise  be  unsuitable.  The 
1992  Act  amendment,  however,  also 
provides  that  notwithstanding  this 
definition,  a  public  housing  agency  may 
enroll  families  whose  head  of  household 
is  elderly,  disabled,  pregnant,  a  primary 
caregiver  for  children  under  Uie  age  of 
3.  if  these  families  choose  to  participate 
in  the  program. 

Optional  Participation  for  IHAs.  The 
1992  Act  amendment  also  made 
operation  of  an  FSS  program  optional 
for  IHAs. 

Regulatory  Adoption  of  1992  Act 
Changes.  With  the  exception  of  the 
definition  of  "eligible  family,"  all  of  the 
above  statutory  changes  to  the  FSS 
program  have  been  incorporated  in  the 
FSS  rule.  Although  the  FSS  rule 
contains  a  definition  of  "eligible 
iaTiily."  the  regulatory  definition  is  not 


the  same  as  the  statutory  definition.  The 
Department  has  not  incorporated  the 
statutory  definition  of  "eligible  family" 
because  the  1992  Act  permits  families 
not  meeting  the  statutory  definition  to 
participate  in  the  FSS  program  if  they  so 
choose.  Participation  in  the  FSS 
program  is  voluntary,  and.  under  the 
FSS  rule,  if  the  titular  head  of  the 
household  is  an  individual  who  is 
unable  to  seek  employment  because  of 
age,  disabihty  or  other  family 
responsibilities,  the  family  may 
designate  another  family  individual  as 
the  head  of  the  household  for  FSS 
purposes.  Accordingly,  this  provision  is 
in  conformance  with  the  intended  effect 
of  the  statutory  definition  of  "eligible 
family."  In  the  FSS  rule,  "eligible 
family"  is  defined  to  mean,  depending 
upon  the  FSS  program  (i.e.,  section  8, 
public  housing,  or  Indian  housing), 
current  section  8  participants,  current 
public  housing  residents  or  current 
Indian  housing  residents.  The  basis  for 
this  definition  is  addressed  in  Section  V 
of  the  preamble  under  the  discussion 
family  selection  procedures. 

IV.  Overview  of  the  FSS  Rale 

A.  Organization 

The  FSS  rule,  as  codified  in  part  962 
(pubhc  housing  FSS  program)  and  part 
984  (section  8  FSS  program),  is 
organized  into  four  subparts. 

Subpart  A.  "General."  sets  forth  the 
purpose,  application,  and  objectives  of 
the  FSS  program.  This  subpart  also 
defines  the  principal  terms  used  in  the 
FSS  program,  lists  the  other  regulations 
applicable  to  the  FSS  program,  and  sets 
forth  the  method  for  determining  ' 

minimum  program  size. 

Subpart  B.  "Program  Development 
and  Approval  Procedures"  contains  the 
regulations  governing  the  Action  Plan, 
the  Program  Coordinating  Committee, 
the  FSS  family  selection  process,  and 
the  utilization  of  on-site  facilities. 

Subpart  C.  "Program  Operation," 
addresses  the  implementation  deadline 
for  the  FSS  program,  and  the  appUcable 
administrative  fees,  and  establishes  the 
regulations  governing  the  contract  of 
participation,  the  FSS  account,  and 
tenant  rent  and  increases  in  family 
income.  Subpart  C  of  part  984  (the 
section  8  FSS  program)  also  contains  the 
regulations  governing  section  8 
residency  and  portability  in  the  section 
8  FSS  program. 

Subpart  D,  "Reporting."  contains  the 
reporting  requirements  applicable  to  the 
FSS  program.  ^ 

The  FSS  rule  for  the''indian  housing 
FSS  program,  as  codified  in  subpart  R 
of  part  905.  organizes  subpart  R  into 
four  undesignated  headings.  These  four 


undesignated  headings  and  the 
regulations  organized  under  each 
heading  parallel  the  foiu'  subparts 
contained  in  parts  962  and  984. 

B.  Differences  Between  FSS  Guidelines 
and  FSS  Rule 

The  FSS  rule  follows  substantially  the 
organization  and  content  of  the  FSS 
Guidelines.  However,  the  FSS  rule 
makes  a  number  of  changes  to  the 
Guidelines.  These  changes  include:  (1) 
The  statutory  changes  made  to  the  FSS 
program  by  section  106  of  the  1992  Act. 
and  which  were  discussed  above;  (2)  the 
changes  prompted  by  the  public 
comments  received  on  the  Guidelines 
(and  which  are  further  discussed  in 
section  V  of  the  preamble);  (3)  those 
changes  initiated  by  the  Department 
following  further  consideration  of  how 
the  FSS  program  should  be 
administered;  and  (4)  those  changes 
initiated  by  the  Department  because  of 
the  recent  statutory  chemges  made  to  the 
FSS  program — that  is,  a  statutory  change 
to  a  certain  component  of  the  FSS  may 
require  an  administrative  change  to 
another  program  component  for 
purposes  of  consistency  and  fairness  in 
the  operation  of  the  program. 

In  the  remaining  sections  of  this 
preamble:  PHAs  and  IHAs  are 
sometimes  collectively  referred  to.  as 
"housing  agencies  or  HAs."  or  in  the 
singular,  "housing  agency  or  HA":  a 
family  participating  in  the  FSS  program 
is  referred  to  as  an  "FSS  family";  the 
"escrow  savings  account."  provided  by 
the  FSS  statute,  is  referred  to  as  the 
"FSS  account";  "FSS  slots"  refer  to  the 
total  number  of  units  or  the  total 
number  of  section  8  rental  certificates  or 
vouchers  that  determine  the  minimum 
size  of  an  FSS  program;  and  "FY"  refers 
to  a  Federal  fiscal  year  (starting  with 
October  1,  and  ending  September  30, 
and  designated  by  the  calendar  year  in 
which  it  ends).  (Several  of  these  terms 
are  also  used  in  the  FSS  rule,  and  are 
defined  in  the  definition  section  of  the 
rule.) 

When  discussing  the  regulations 
applicable  to  an  Indian  housing  FSS 
program,  the  Department  notes  that 
these  regulations  are  applicable  only  to 
those  IHAs  that  elect  to  operate  and 
administer  an  FSS  program. 

The  changes  maoe  to  the  FSS 
Guidelines  by  the  FSS  rule  include  the 
following: 

Action  Plan.  HAs  operating  a  section 
8  FSS  program  are  required  to  submit  an 
administrative  plan  by  the  section  8 
program,  and  an  Action  Plan  by  the  FSS 
program.  The  FSS  rule  provides  that 
certain  information  that  was  required  by 
the  FSS  Guidelines  to  be  included  in  the 
Action  Plan,  is  to  be  included  instead  in 
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the  HAs  section  8  administrative  plan. 
TTiis  change  will  eliminate  duplication 
of  information  for  HAs  operating  section 
8  FSS  programs. 

Program  Coordinating  Committee. 
The  sections  of  the  FSS  rule  concerning 
the  Action  Plan  and  the  Program 
Coordinating  Committee  (PCC)  are 
revised  to  require  that  membership  on 
the  PCC  include  an  HA  representative, 
and  also  include  a  resident 
representative.  Although  the  section  of 
the  FSS  statute  governing  the  PCC  (42 
U.S.C.  1437u(f))  recommends,  and  does 
not  require,  that  certain  individuals,  or 
representatives  of  certain  entities  or 
oiTganizations  ser\'e  on  the  PCC.  the 
Department  believes  that  it  is  important 
that  the  HA  operating  the  FSS  program, 
and  the  residents  of  housing 
participating  in  the  FSS  program  have 
representation  on  the  PCC.  These  are  the 
two  parties— the  HA  and  the  residents— 
because  of  their  existing  involvement  in 
assisted  housing  (whether  it  is  public/ 
Indian  or  section  8  assisted  housing) 
that  share  the  highest  interest  in  and 
expend  the  greatest  effort  toward 
making  the  FSS  program  a  success. 
Thus,  HA  and  resident  input  in  the 
planning  and  implementation  of  the 
FSS  program  is  vital  to  the  success  of 
the  FSS  program.  The  requirement  that 
HA  and  resident  representatives  serve 
on  the  PCC  is  imposed  under  the 
authority  provided  to  the  Department  by 
the  FSS  statute  to  estabUsh  any 
requirements  necessary  to  carry  out  the 
provisions  of  the  FSS  statute. 

Where  an  HA  utilizes  an  existing 
entity  as  its  PCC.  the  existing  entitv  will 
be  required  under  the  FSS  rule  to  ' 
increase  or  modify  its  membership  to 
include  the  HA  and  resident 
representatives.  The  FSS  rule  also 
provides  that  where  a  city-wide  resident 
council  exists,  the  resident 
representation  should  be  from  that 
organization. 

Minimum  Program  Size.  The  FSS  rule 
has  been  revised  to  clarify  which  units 
count,  and  which  units  do  not  count,  in 
determining  the  minimum  size  of  an 
FSS  program.  Additionally,  the  FSS  rule 
makes  certain  changes  to  the  listed 
exceptions  to  operating  an  FSS  program 
and  meeting  the  minimum  program  size. 
In  accordance  with  the  amendment 
made  by  the  1992  Act.  the  FSS  rule 
provides  that  a  lack  of  supportive 
services,  and  specifically,  an 
insufficient  availability  of  resources  for 
job  training  programs,  constitutes  good 
cause  for  not  operating  an  FSS  program, 
or  for  meeting  the  minimum  program 
size.  Because  eligible  FSS  participants 
are  limited  by  the  FSS  rule  to  current 
section  8  certificate  or  voucher  holders 
and  current  public  or  Indian  housing 


residents  (as  discussed  later  in  this 
preamble),  the  FSS  rule  includes  a  lack 
of  interest  in  participating  in  the  FSS 
program,  on  the  part  of  eligible  families, 
as  a  good  cause  reason  for  permitting  a 
smaller  FSS  program,  or  exempting  an 
HA  from  implementing  an  FSS  program. 

Full  Enrollment  and  Delivery  of 
Services.  The  FSS  rule  estabhshes  a 
time  frame  within  which  (1)  enrollment 
of  the  total  number  of  FSS  famihes 
required  to  be  served,  based  on  the 
minimum  program  size,  must  be 
completed,  and  (2)  delivery  of 
supportive  services  must  begin.  The  rule 
provides,  as  did  the  FSS  Guidelines, 
that  outreach  activity  and  participant 
selection  must  begin  within  12  months 
from  the  date  of  notification  of  approval 
of  the  first  apphcation  for  new  units, 
which  includes  applications  approved 
under  the  FSS  incentive  award 
competitions.  The  rule  further  provides 
that  enrollment  must  be  completed,  and 
delivery  of  supportive  services  for  all 
FSS  famihes  begun,  no  later  than  two 
years  from  the  date  of  notification  of 
approval  of  the  application  for  new 
units.  The  FSS  rule  provides  that  the 
delivery  of  services  deadline  may  be 
extended  by  the  HUD  Field  Office  after 
considering  the  efforts  of  the  HA  to 
deliver  these  services,  as  well  as  the 
availability  of  services  resources,  and 
other  local  circumstances  which  may 
affect  the  ability  of  the  HA  to  meet  the 
delivery  of  services  deadline. 

FSS  Family  Selection  Procedures. 

The  FSS  rule  makes  three  significant 
changes  to  the  procedures  governing 
selection  of  famihes  for  participation  in 
the  FSS  program.  These  changes  are  as 
follows: 

Selecting  FSS  Participants  from 
Current  Section  8.  Public  Housing/ 
Indian  Housing  Families.  As  discussed 
under  Section  III  of  this  preamble,  the 
1992  Act  amendment  to  the  FSS  statute 
provided  that  the  Department  shall  not 
delay  assistance  to  a  family  on  the 
section  8  waiting  list  solely  on  the  basis 
that  the  family  elects  not  to  participate 
in  the  FSS  Program.  Although  the  1992 
Act  amendment  addressed  the  issue  of 
delayed  assistance  solely  in  the  context 
of  the  section  8  program,  the 
Department  believes  that  it  would  be 
inappropriate  to  apply  a  different 
standard  to  families  on  the  public 
housing  or  Indian  housing  waiting  list 
than  that  applied  to  famiUes  on  the 
section  8  waiting  list— that  is.  it  would 
be  inappropriate  to  prohibit  delayed 
assistance  to  section  8  waiting  list 
families,  but  permit  delayed  assistance 
to  public  or  Indian  housing  waiting  list 
famihes.  The  Department  believes  that 
this  position  is  supported  by  the  fact 


that  the  1992  Act  amendment  to  the 
Action  Plan  includes  a  requirement  that 
HAs  will  provide  assurances  to  HUD 
that  famihes  not  participating  in  the 
FSS  program  will  retain  their  rights  to 
pubUc  housing  or  section  8  assistance. 

Accordingly,  the  FSS  rule  requires 
that:  (1)  For  the  section  8  FSS  program, 
selection  of  FSS  participants  from    . 
current  section  8  certificate  or  voucher 
holders;  (2)  for  the  pubhc  housing  FSS 
program,  selection  of  FSS  participants 
from  current  public  housing  residents; 
and  (3)  for  the  Indian  housing  FSS 
program,  selection  of  FSS  participants 
from  current  Indian  housing  residents. 
This  requirement  is  different  &t)m  that 
set  forth  in  the  FSS  Guidelines  which 
permitted  FSS  participants  to  be 
selected  from  the  section  8.  public 
housing  and  Indian  housing  waiting 
lists.  The  FSS  Guidelines  permitted  an 
HA  to  skip  over  (1)  families  on  the 
waiting  list  who  opted  not  to  participate 
in  the  FSS  program,  and  (2)  families 
who  needed  services  which  were 
unavailable  under  the  program— which 
provided  for  the  possibility  of  delayed 
assistance  to  these  two  categories  of 
families.  The  Department  believes  that 
this  requirement  to  select  from  current 
section  8  participants  and  public/Indian 
housing  residents  will  ensure  that 
assistance  to  a  waiting  list  family  under 
any  of  three  programs  (section  8.  public 
housing,  or  Indian  housing)  will  not  be 
delayed,  or  deprived,  solely  because  the 
family  elects  not  to  participate  in  the 
FSS  program. 

Selection  Preference.  The  FSS  rule 
provides  an  HA  implementing  an  FSS 
program  with  the  option  of  giving  a 
selection  preference  for  up  to  50  percent 
of  the  total  number  of  FSS  slots.  The 
selection  preference  is  limited  to 
families,  who  are  currently  section  8 
participants  and  public/Indian  housing 
residents  (depending  upon  the  FSS 
program  being  carried  out)  and  who 
have  one  or  more  family  members 
currently  enrolled  in  an  FSS  related 
service  program  (as  defined  in  the  FSS 
rule),  or  on  the  waiting  list  for  an  FSS 
related  service  program.  The  rule 
provides  that  an  HA  that  decides  to 
exercise  this  option  must  specify  in  its 
Action  Plan  or  section  8  administrative 
plan,  the  service  programs  to  which  it 
will  give  a  preference  in  the  FSS 
selection  process.  If  the  HA  elects  to 
exercise  this  selection  preference,  then 
the  remaining  50  percent  of  the  FSS 
slots  (or  the  entire  number  of  FSS  slots 
if  the  HA  does  not  exercise  this  option) 
must  be  filled  from  current  section  8 
participants,  or  current  public  or  Indian 
housing  residents  through  the  objective 
processes  described  in  the  FSS 
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Guidelines,  and  which  are  incorporated 
in  the  FSS  rule. 

Motivational  Screening.  The  rule 
permits,  to  a  limited  degree,  the  use  of 
motivational  screening  in  the  selection 
process.  The  motivational  screening 
factors  that  are  p>ermitted  in  the 
selection  procsss  are  those  which  solely 
measure  tne  family's  interest  and 
motivation  to  participate  in  the  FSS 
program. 

Contract  of  Participation 

The  FSS  rule  makes  several  changes 
to  the  Guidelines'  provision  concerning 
the  contract  of  participation. 

Completion  of  contract.  The  rule  uses 
the  term  "completion"  (as  opposed  to 
"termination")  to  refer  to  the  status  of 
the  contract  of  participation  when  the 
family's  obligations  are  determined  to 
be  fulfilled.  Fulfillment  of  the  family's 
obligations  ocou^  when  the 
participating  family  members  have 
comphed  with  all  requirements  under 
the  contract,  and  completed  all 
activities  as  set  forth  in  the  contract, 
within  the  term  of  the  contract,  £ind  any 
extension  thereof.  Fulfillment  of  the 
family's  obligations  also  occurs  when  30 
percent  of  the  family's  monthly  adjusted 
income  equals  or  exceeds  the  published 
existing  housing  fair  market  rent  for 
which  the  family  qualifies  based  on  the 
HA's  occupancy  standards.  When  the 
family's  income  reaches  this  level,  the 
family  is  released  fitim  its  obligations 
under  the  contract 

Inclusion  of  Interim  Goals.  In 
accordance  with  the  amendment  made 
by  the  1992  Act.  the  FSS  rule  provides 
that  the  contract  of  participation  must 
establish  specific  interim  goals  as  well 
as  final  goals  in  order  to  measure  the 
participating  family's  progress  toward 
fulfilling  the  contract  of  participation 
and  moving  toward  economic 
independence.  The  FSS  rule  provides 
that  if  a  family  is  receiving  welfare 
assistance  (as  this  term  is  defined  in  the 
FSS  rule)  at  the  time  the  family  enters 
into,  or  after  entering  into,  the  contract 
of  participation,  the  HA  must  establish 
as  an  interim  goal  that  the  family 
become  independent  of  welfare 
assistance,  and  remain  independent  of 
welfare  assistance  for  a  period  of  at  least 
one  year  before  expiration  of  the  term  of 
the  contract  of  participation,  including 
any  extension  thereof. 

Unavailable  supportive  services.  The 
rule  also  prescribes  the  procedures  to  be 
followed  by  the  HA  in  the  event  there 
is  a  failure  on  the  part  of  a  social  service 
provider  to  deliver  the  supportive 
services  that  it  agreed  to  deliver  imder 
the  FSS  program. 


Head  of  the  FSS  Family 

The  FSS  rule  clarifies  who  is  the  head 
of  the  family  under  the  FSS  program. 
The  FSS  statute  requires  the  HA 
canying  out  a  local  FSS  program  to 
enter  into  a  contract  of  participation 
with  each  leaseholder  receiving 
assistance  under  either  HUD's  section  8, 
or  public/Indian  housing  programs  that 
elects  to  participate  In  this  FSS 
program.  The  FSS  statute  further 
provides  that  the  contract  of 
participation  shall  require  the  head  of 
the  FSS  participating  family  to  seek 
suitable  employment.  To  eliminate 
ambiguity  concerning  which  family 
member  is  the  "head  of  the  family"  as 
designed  in  the  contract  of 
participation,  and  which  family  member 
is  the  leaseholder,  and  to  eUminate 
problems  that  may  arise  if  the 
leaseholder  is  unable  to  woik,  the  FSS 
rule  provides  the  head  of  the  family  is 
the  adult  member  of  the  FSS  family  who 
is  the  head  of  the  household  for 
purposes  of  determining  income 
eligibility  and  rent.  Thus,  if  the 
leaseholder  is  a  member  of  the  family 
who  is  unable  to  work,  the  leaseholder's 
inability  to  work  will  not  preclude  the 
family  from  participation  in  the  FSS. 
provided  that  another  adult  member  of 
the  family  is  able  and  willing  to  work. 
This  adult  member  will  be  considered 
the  head  of  the  family  for  the  FSS 
program. 

The  FSS  rule  retains  the  language  of 
the  FSS  Guidelines  which  requires  the 
head  of  the  family  to  seek  and  maintain 
suitable  employment  The  inclusion  of 
the  term  "maintain"  in  the  Guidelines 
and  in  the  rule  is  to  ensure  that  the  head 
of  the  family  is  sincere  in  his  or  her 
efforts  to  achieve  self-sufficiency,  and  is 
not  simply  going  through  the  motions  of 
job  seeking,  without  any  sincere  intent 
of  obtaining  and  maintaining 
employment. 

FSS  Account 

The  FSS  rule  makes  several  changes 
to  the  Guidelines'  provision  governing 
the  establishment  and  administration  of 
the  FSS  account 

Combined  Account.  The  FSS  rule 
provides  that  HAs  must  combine  the 
funds  being  held  for  all  families  into  a 
single  depository  account  As  will  be 
discussed  in  more  detail  later  in  this 
preamble,  this  change  was  made  in 
response  to  a  ruling  by  the  Internal 
Revenue  Service,  which  indicated  that 
FSS  funds  may  be  subject  to  Federal 
income  tax  if  the  HA  establishes  a 
separate  account  for  each  FSS  family. 

Cap  on  FSS  Account  Contribution. 
The  rule  provides  that  an  HA  will  cease 
making  oedits  to  a  family's  FSS  account 


when  30  percent  of  the  family's  monthly 
adjusted  incoine  equals  or  exceeds  the 
published  existing  housing  fair  market 
rent  for  the  unit  size  for  which  the 
family  qualifies  based  on  the  HA's 
occupancy  standards. 

Conditions  for  Withdrawal  of  FSS 
Account  Funds.  Consistent  with  the 
1992  Act  amendment  to  the  FSS  statute, 
the  FSS  program  no  longer  requires  that 
the  family  be  independent  of  Federal. 
State,  or  other  public  assistance  for 
housing  as  a  condition  for  receipt  of  the 
family's  FSS  account  funds.  The  FSS 
statute,  as  amended  by  the  1992  Act. 
now  requires,  in  lieu  of  this  condition, 
that  the  family  no  longer  be  a  rt-cipient 
of  welfare  assistance  (income  assistance 
under  Federal  or  State  welfare 
programs).  Welfare  assistance  is  defined 
in  the  FSS  rule  to  include  assistance  for 
general  living  expenses,  such  a.s  food, 
health  care,  child  care,  but  does  not 
include  assistance  solely  directed  to 
meeting  housing  expenses  (e.g..  rent, 
mortgage  or  utilities  payments).  The 
Department  believes  that  independence 
fi-om  welfare  assistance  is  a  condition 
easier  to  meet  than  independence  from 
housing  assistance,  and,  therefore,  has 
not  included  in  the  FSS  rule,  the 
provision  contained  in  the  Guidelines 
which  allowed  participating  families  10 
years,  from  the  date  of  entering  into  the 
contract  of  participation,  to  become 
independent  of  public  assistance  for 
housing. 

Although  the  1992  Act  amendment 
removed  economic  independence  from 
public  assistance  for  housing  as  a 
condition  for  receipt  of  the  FSS  account 
funds,  economic  independence  from 
such  assistance,  although  not  a 
condition  for  receipt  of  the  FSS  account 
funds,  remains  an  objective  of  the  FSS 
program,  and  HAs  should  make  every 
effort  to  assist  participating  families 
gain  economic  independence  from 
public  assistance  for  housing, 
particularly  section  8.  public  or  Indian 
housing  rental  assistance. 

The  1992  Act  amendment  also  revised 
the  statutory  account  provisions  to 
permit  the  HA  to  make  certain  amounts 
of  the  FSS  account  funds  available  to 
the  participating  family  before  the 
family  has  fulfilled  all  obligations 
imposed  by  the  contract  of 
participation,  provided  that  (1)  the 
family  has  met  certain  interim  goals 
established  in  the  contract  of 
participation,  and  (2)  the  use  of  these 
amounts  (withdrawn  before  completion 
of  the  contract)  is  for  purposes 
consistent  with  the  contract  of 
participation.  The  FSS  rule  provides  for 
use  of  FSS  account  funds  for  purposes 
consistent  with  the  contract  of 
participation  including  expenditure  for 
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such  items  as:  higher  education  (e.g., 
college  or  graduate  school),  job  training, 
arid  small  business  stait-up  expenses. 

!  Use  of  FSS  Account  Funds  for 
Homeownership.  As  discussed  in  the 
preceding  paragraph,  the  1992  Act 
amendment  removed  the  requirement 
that  withdrawal  of  FSS  account  funds  is 
conditioned  upon  the  family  no  longer 
receiving  any  Federal,  State  or  other 
public  assistance  for  housing.  This 
former  statutory  language  made  it 
difficult  for  FSS  families  to  use  their 
FSS  account  funds  for  the  purchase  of 
a  home  under  a  Federal,  State  or  local 
homeownership  program  because  many 
of  these  programs  involve  a  post-sale 
public  subsidy  for  housing  (as  for 
example,  a  mortgage  interest  rate 
subsidy).  Under  the  FSS  Guidelines,  a 
post-sale  subsidy  for  housing  would 
make  the  family  ineligible  to  receive  its 
FSS  account  funds  bcK»use  the  &mily 
would  not  be  Independent  of  public 
a.ssistance  for  bousing  as  originally 
required  by  the  FSS  statute.  Again, 
however,  the  removal  of  the  former 
statutory  language  concerning  "other 
public  assistance  for  housing"  allows 
the  FSS  family  to  use  its  FSS  account 
funds  for  the  purchase  of  a  home  under 
a  homeownership  program,  even  if  the 
program  involves  a  post-sale  pubUc 
subsidy  for  housing,  unless  the  statute 
or  regulations  governing  the  particular 
homeownership  program  prohibit  use  of 
such  a  funding  source. 

With  respect  to  the  section  8  FSS 
program,  the  Department  notes  that 
section  185  of  the  1992  Act  authorizes 
the  implementation  of  a 
homeownership  component  for  the 
section  8  rental  certificate  and  rental 
voucher  programs.  Section  185  provides 
that  FSS  families  may  use  up  to  50 
percent  of  the  amount  in  their  FSS 
account  funds  for  a  downpayment 
under  this  program.  This  section  further 
provides  that,  after  piu-chasing  a  unit, 
the  FSS  family  may  use  any  remaining 
FSS  account  funds  for  the  costs  of  major 
repair  and  replacement  needs.  The 
regulations  for  the  section  8 
homeownership  program,  which  will  be 
part  of  a  separate  rulemaking  process, 
win  provide  further  guidance  in  this 
area. 

Section  8  Residency  and  Portability 

Requirements 

The  FSS  rule  makes  a  number  of 
changes  to  this  section  to  clarify  the 
responsibilities  of  the  FSS  family  who  is 
relocating  to  the  jurisdiction  of  another 
tiA.  and  the  responsibilities  of  the 
initial  HA  and  receiving  HA  in  this 
situatifHi. 


Additional  Changes 

In  addition  to  the  above  changes,  the 
FSS  rule  adds  several  new  definitions, 
including  definitions  for  the  following 
terms  and  phrases:  "ESS  related  service 
program";  "individual  training  and 
services  plans";  "self-sufficiency"  and 
"welfare  assistance."  "Welfare 
assistance"  is  the  abbre-v'iated  term  used 
in  tlie  FSS  rule  to  refer  to  the  new 
statutory  phase — "income  assistance 
under  Federal  or  State  welfare 
programs." 

The  rule  also  makes  a  number  of 
editorial  revisions  to  several  sections  of 
the  Guidelines  to  clarify  the 
requirements  or  procedures  addressed 
by  these  sections.  The  discussion  of 
public  comments,  which  follows, 
further  describes  the  changes  made  to 
the  FSS  Guidelines  by  this  rule. 

V.  Discussion  of  PubUc  Comments 

The  public  comment  period  for  the 
FSS  Guidelines  expired  on  November 
30, 1991.  During  the  comment  period, 
the  Department  received  170  comments. 
The  170  commenters  Included  119 
PHAs;  8  IHAs;  33  social  service 
agencies;  4  housing  consultants;  3  legal 
organizations;  and  3  associations 
representing  housing  agencies. 

The  majority  of  the  commenters  stated 
that  they  "supported."  "commended"  or 
"applauded"  the  objectives  of  the  FSS 
program.  This  statement,  however. 
generally  was  followed  by  a  summary  of 
the  problems  which  the  commenter 
found  with  the  Department's 
implementation  of  the  FSS  program. 
The  sections  of  the  Gmdelines  most 
frequently  criticized  by  the  commenters 
were  those  which  addressed  the 
following  program  components:  tho 
mandatory  nature  of  the  program; 
determination  of  minimum  program 
size;  establishment  and  management  of 
the  FSS  account:  participant  selection: 
portability;  and  the  possibility  of 
termination  of  section  8  assistance  for 
failure  by  a  participating  family  to  fulfill 
the  terms  of  the  FSS  contract  of 
participation. 

The  following  presents  a  discussion  of 
the  substantive  issues  raised  by  the 
commenters,  and  the  Department's 
response  to  each  issue.  The  discussion 
begins  with  the  comments  that  are 
applicable  to  the  entire  progrjun  (i.e.. 
General  Comments),  and  is  followed  by 
a  discussion  of  the  comments  received 
on  specific  sections  of  the  Guidelines. 
The  FSS  guidelines  contain  16  sections. 
The  section-by-sectioa  discussion 
follows  the  order  in  which  these 
sections  were  presented  in  the 
Guidelines. 

The  discussion  of  comments 
concludes  with  the  discussion  of  the 


comments  submitted  on  a  proposal  by 
the  Department  to  include  a  provision 
in  the  contract  of  participation 
permitting  the  HA,  under  certain    . 
circumstances  to  require  an  FSS  family, 
or  a  non-FSS  family,  to  move  to  another 
unit  to  make  room  fbr  another  FSS 
family.  The  provision  was  not  part  of 
the  FSS  Guidelines,  but  simply  a 
proposal  on  which  the  Department 
requested  public  comment. 

General  Comments 

Comment.  Six  commenters  stated  that 
the  lead  Federal  agency  for  the  FSS 
program  should  not  be  HUD,  but  rather 
the  Department  of  Health  and  Human 
Services  (HHS),  a  Federal  agency 
already  charged  with  responsibility  for 
administering  social  senice  programs 
that  may  lead  to  economic 
independence.  Tliese  commenters  stated 
that  the  responsibility  of  HUD  and  of 
HAs  is  to  provide  decent,  safe  and 
sanitary  housing,  and  these  agencies 
should  not  have  the  added 
responsibility  of  providing  social 
services.  One  commenter  stated  that  the 
Department  should  permit  the  FSS 
program  to  be  operated  by  private,  non- 
profit organizations. 

Fourteen  commenters  stated  that  the 
success  of  the  FSS  program  requires 
substantial  coordination  among  Federal, 
State  and  local  agencies,  and  that  unless 
HUD  secured  the  cooperation  of  these 
other  agencies  in  assisting  HAs  with  the 
operation  of  their  local  FSS  programs, 
the  FSS  program  would  fail. 

Response.  The  Congress  vested  the 
Secretary  of  HUD  with  the 
responsibihty  to  implement  the  FSS 
program.  Accordingly,  the  Congress 
made  the  decision  that  HUD  was  the 
appropriate  agency  to  carry  out  the  FSS 
program.  The  Department  believes  that 
at  the  basis  of  this  decision  was  the  fact 
that  the  availability  of  affordable 
housing  is  critical  to  the  success  of  the 
FSS  program.  A  stable  housing 
environment  frees  FSS  families  from 
worrying  about  one  of  the  basic 
essentials  in  life — adequate  shelter — and 
thus,  allows  them  to  focus  better  on 
education,  job  training  and  job  search. 
Additionally,  the  Department  reminds 
the  commenters  that  HUD  was  the  lead 
agency  in  the  Project  Self-Sufficiency 
and  Operation  Bootstrap  programs. 
These  two  successful  demonstration 
programs  confirmed  HUD's  ability  and 
that  of  housing  agencies  to  administer 
and  operate  a  program  which  combines 
housing  assistance  with  local  social 
services  resources. 

With  resp>ect  to  private,  non-profit 
organizations  operating  FSS  programs, 
the  FSS  statute  authorizes  PHAs  and 
IHAs  to  carry  out  the  FSS  program. 
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Although  the  Department  strongly 
encourages  private,  non-profit 
organizations  to  participate  in  local  FSS 
programs  by  offering  job  training, 
employment  opportunities,  supportive 
services,  and  administrative  expertise, 
or  by  offering  to  serve  on  the  FSS 
program  coordinating  committee,  the 
overall  responsibility  for  administration 
and  operation  of  the  program  remains 
with  PHAs  and  IHAs. 

The  Department  points  out  that  under 
the  FSS  program,  housing  agencies  are 
not  required  to  be  the  direct  providers 
of  supportive  services  to  FSS 
participants.  Although  the  FSS  statute 
requires  "each  local  FSS  program"  to 
provide  comprehensive  supportive 
services  to  families  electing  to 
participate  in  the  program,  the  delivery 
of  these  services  is  not  the  responsibility 
of  the  individual  housing  agency,  but 
rather  of  the  local  service  agencies  that 
have  committed  their  support  to  the 
program. 

The  FSS  statute  requires  the  Secretary 
of  HUD  to  coordinate  with  the  heads  of 
other  appropriate  Federal  agencies,  and 
to  provide  for  cooperative  actions  and 
funding  agreements.  The  Secretary  of 
HUD  has  numerous  efforts  underway 
with  other  Federal  agencies  to 
coordinate  self-sufficiency  programs 
and  initiatives  at  the  Federal,  State  and 
local  levels.  A  Memorandum  of 
Understanding  exists  between  HUD  and 
each  of  the  following  agencies:  The 
Department  of  Health  and  Human 
Services  (HHS),  the  Department  of  Labor 
(DOL).  and  the  Department  of 
Transportation  (DOT).  HUD  is  also 
working  with  the  Departments  of 
Agricultuj-e,  Education  and  Justice  to 
secure  their  cooperation  in  assisting 
HUD  and  HAs  with  implementation  of 
local  FSS  programs.  Additionally,  HLT) 
has  initiated  contact  with  other  public 
and  private  agencies  and  organizations 
to  encourage  their  participation  in  the 
FSS  program  and  to  solicit  their 
suggestions  on  ways  to  coordinate  and 
integrate  with  the  FSS  program  those 
programs  operated  by  these  agencies 
and  organizations  that  are  similar  or 
complementary  to  the  FSS  program. 
Many  interagency  agreements  exist 
between  HAs  and  other  organizations  on 
the  local  level  throughout  the  country  to 
more  effectively  help  low  income 
families  move  toward  economic 
independence. 

Comments.  One  IHA  commenter 
expressed  concern  about  the 
implementation  of  FSS  programs  on 
Indian  reservations.  The  commenter 
recommended  that  HUD  coordinate  FSS 
efforts  with  the  Bureau  of  Indian  Affairs 
to  determine  what  resources  are 
available  on  reservations  to  make  the 


FSS  program  a  viable  program  on 
reservations. 

Response.  The  1992  Act  addressed 
this  concern  by  amending  the  FSS 
statute  to  make  participation  in  the  FSS 
program  optional  for  IHAs.  The  FSS  rule 
clarifies  that  the  requirements  governing 
the  Indian  housing  FSS  program, 
codified  in  part  905,  subpart  R,  apply 
only  to  those  IHAs  that  elect  to  operate 
FSS  programs.  Implementation  of  a 
section  8  FSS  program  is  also  optional 
on  the  part  of  IHAs. 

Comment.  Twenty-two  commenters 
stated  that  the  FSS  Guidelines  are  too 
stringent,  and  allow  little  flexibility  for 
HAs  to  appropriately  respond  to  the 
needs  of  their  local  communities.  Many 
of  these  commenters  complained  of  the 
restrictions  placed  on  selection 
preference,  and  on  the  use  of 
motivational  criteria  in  the  selection 
process. 

Response.  In  response  to  the 
overwhelming  request  from  the 
commenters  that  the  Department 
reconsider  use  of  selection  preferences 
and  motivational  screening  in  the  FSS 
selection  process,  the  Department  has 
reevaluated  these  issues  and  decided 
that  the  FSS  rule  should  permit 
selection  preference  and  motivational 
screening,  subject  to  certain  restrictions, 
as  described  below. 

Selection  Preference 

As  discussed  earlier  in  this  preamble, 
HAs  operating  an  FSS  program  must 
select  FSS  participants  from  families 
who  are  currently  section  8,  public  or 
Indian  housing  program  participants 
("eligible  families").  From  this  group, 
the  FSS  rule  provides  HAs  with  the 
option  of  giving  a  selection  preference 
for  up  to  50  percent  of  its  FSS  slots  to 
eligible  famiUes  who  have  one  or  more 
members  currently  enrolled  in  an  FSS 
related  service  program  or  on  the 
waiting  list  for  such  a  program.  For 
example,  if  a  PHA  has  50  FSS  slots,  and 
100  public  housing  residents  have 
expressed  an  interest  in  participating  in 
the  FSS  program,  then  the  PHA  may 
give  a  preference  for  up  to  25  of  the  FSS 
slots  to  any  of  the  100  interested 
residents  who  have  one  or  more  family 
members  currently  enrolled  in  or  on  the 
waiting  Ust  for  an  FSS  related  service 
program. 

An  FSS  related  service  program  is 
defined  in  the  FSS  rule  to  mean  any 
publicly  or  privately  sponsored  program 
which  offers  any  of  the  kinds  of 
supportive  services  set  forth  in  the 
definition  of  "supportive  services."  FSS 
related  service  programs  include,  but 
are  not  limited  to  educational  programs, 
employment  and  job-training  programs, 
and  child-care  programs. 


The  Department  limited  the  selection 
preference  to  a  maximum  of  50  percent 
of  a  housing  agency's  FSS  slots  because 
the  Department  wanted  to  ensure  that 
families  who  are  not  already 
participants  in,  or  who  are  not  already 
on  the  waiting  lists  for,  FSS  related 
service  programs  also  have  an 
opportunity  to  participate  in  the  FSS 
program,  and  to  obtain  the  benefits  and 
assistance  offered  by  FSS  related  servirp 
programs,  and  of  the  FSS  program, 
generally. 

The  HA  may  limit  its  selection 
preference  to  one  or  more  eligible  FSS 
related  sen'ice  programs.  An  HA  that 
chooses  to  exercise  the  selection 
preference  option  must  identify  in  its 
Action  Plan  (if  operating  a  public  or 
Indian  housing  FSS  program),  or  its 
section  8  administrative  plan  (if 
operating  a  section  8  FSS  program):  (1) 
The  percentage  of  FSS  slots  for  which 
it  will  give  a  selection  preference,  (2) 
the  services  programs  to  which  the  HA 
will  give  a  preference  to  the  programs' 
participants  or  applicants,  and  (3)  the 
method  of  outreach  to,  and  selection  of, 
families  who  qualify  for  the  selection 
preference. 

Revised  Selection  Process 

With  the  inclusion  of  a  selection 
preference  option  in  the  selection 
process,  the  FSS  rule  revises  the  section 
in  the  FSS  Guidelines  pertaining  to  the 
selection  of  families  for  participation  in 
the  FSS  program  to  accommodate  this 
option.  "The  revisions  include  the 
following: 

Selection  without  preference.  The  FSS 
slots  which  are  not  filled  using  the 
selection  preference  option  (the  number 
of  which  must  not  be  less  than  50 
percent  of  the  total  number  of  FSS  slots) 
must  be  filled  from  current  section  8 
participants  or  current  public/Indian 
housing  residents  (depending  upon  the 
type  of  FSS  program),  and  those 
individuals  must  be  selected  based  on 
an  objective  system,  such  as  a  lottery, 
length  of  time  living  in  subsidized 
housing,  or  date  the  family  expressed  an 
interest  in  participating  in  the  FSS 
program.  The  method  of  selection  of 
current  public  or  Indian  housing 
residents  must  be  described  in  the  HAs 
Action  Plan.  For  K.\s  operating  a 
section  8  FSS  program,  the  method  of 
selection  must  be  described  in  the  HA's 
section  8  administrative  plan. 

Motivational  Screening 

With  respect  to  motivational 
screening,  the  FSS  rule  permits  the  use 
of  criteria  that  solely  measure  the 
family's  interest  in,  and  motivation  to 
participate  in  the  FSS  program.  For 
example,  before  enrolling  a  family  in  the 


Federal  Rcgigter  /  Vol.  58.  No.  101  /  Thursday.  May  27,  1993  /  Rules  and  Regulations        30863 


FSS  program,  an  HA  may  require  the 
family  to  respond  to  certain  questions 
from  the  HA  concerning  the  family's 
interest  in  the  FSS  program,  or  require 
the  family  to  attend  one  or  more  FSS 
orientation  sessions  at  which  the  HA 
describes  the  FSS  program,  and  explains 
the  family  responsibilities  imder  the 

f)rogram.  The  HA  also  may  assign 
amilies  interested  in  participating  in 
the  FSS  program  certain  tasks  such  as 
attending  an  FSS  preselection  interview 
or  counseling  appointment,  contacting 
child  care  referrals,  or  determining  bus 
schedules  between  designated  locations 
(for  example,  between  the  family's  home 
and  an  educational  or  job  training 
center).  The  above  questions  and  tasks 
constitute  the  t>-pe  of  factors  that  assist 
the  HA  in  determining  the  family's 
interest  in  and  motivation  to  participate 
in  the  FSS  program. 

The  following  constitute  acceptable 
reasons,  based  on  motivational 
screening,  for  refusing  to  offer  an  FSS 
slot  to  a  family:  (1)  Nonattendance  or 
tardy  attendance  at  scheduled  activities, 
or  (2)  failure  or  unwillingness  to 
undertake  any  tasks  assigned  by  the  HA 
[such  as  contacting  diild  care  referrals 
or  determining  bus  schedules),  provided 
that  the  activities  and  tasks  assigned  to 
t}ie  prospective  FSS  family  are  those 
that  may  be  readily  accomplishable  by 
the  family  based  on  the  family  members' 
educational  level,  and  disabihties.  if 
any.  In  no  case,  however,  shall  an  HA 
refuse  to  offer  an  FSS  slot  to  a  family 
based  on  such  factors  as  the  family's 
educational  level,  educational  or 
standardized  motivational  tests  results, 
previous  job  history  or  job  performance, 
credit  rating,  marital  status,  the  number 
of  children,  or  similar  factors.  The  FSS 
ijule  requires  that  the  HA  must  describe 
in  its  Action  Plan  or  section  8 
administrative  plan  the  motivational 
screening  procedures,  if  any.  that  it 
i  itends  to  use  in  the  selection  process 

'^Comment.  Of  the  22  commenters 
ijaferred  to  in  the  preceding  comment, 
many  criticized  otlier  components  of  the 
FSS  Guidelines.  These  commenters 
criticized  the  FSS  contract  term  as  being 
too  short,  the  FSS  account  requirement 
as  being  too  burdensome,  the 
employment  requirement  as  being 
unreasonable,  and  the  minimum  size  of 
the  program  as  being  discriminatory  of 
families  unable  or  unwilling  to 
participate  in  the  FSS  program.  The 
commenters  stated  that  it  is  extremely 
important  that  HAs  be  given  the 
broadest  discretion  and  flexibiUty 
possible  for  designing  and  changing  the 
program,  as  needed,  around  resources 
locally  available  and  the  FSS  famihes' 
needs. 


Response.  The  "five  year"  contract 
term  is  a  statutory  requirement.  The  FSS 
statute  provides  that  the  family 
participating  in  the  FSS  program  shall 
fulfill  its  obligations  under  the  contract 
of  participation  not  later  than  5  years 
after  entering  into  the  contract  "The 
employment  obligation  imposed  on  the 
head  of  the  family  is  also  a  statutory 
requirement,  as  are  the  establishment  of 
the  FSS  account,  and  the  method  for 
determining  minimum  program  size. 
The  1992  amendment  to  the  FSS  statute 
did  not  change  any  of  these  aspects  of 
the  FSS  programs. 

Where  the  FSS  statute  provides  the 
Department  with  discretion  in 
implementing  the  FSS  statutory 
requirements,  the  Department  has 
strived  to  the  maximum  extent  possible, 
without  jeopardizing  basic  standards  of 
uniformity  in  operating  the  FSS 
program,  to  provide  HAs  with  flexibility 
in  implementing  their  local  FSS 
programs.  This  flexibihty  includes 
extending  the  term  of  the  contract  of 
participation  from  five  years  to  seven 
years  for  good  cause.  Additionally,  the 
FSS  Guidelines  and  the  FSS  rule 
provide  housing  agencies  with 
considerable  flexibility  in  implementing 
their  Action  Plans,  and  in  developing 
the  individual  training  and  services 
plans  for  FSS  famiUes. 

Comment.  Fifty-four  commenters 
stated  that  the  FSS  program  creates 
significant  added  responsibilities  and 
duties  for  HAs  without  providing 
needed  funds  to  meet  these  additional 
duties  and  responsibihties. 

Response.  The  Department  recognizes 
that  the  anticipated  funding  for  the  FSS 
program  administrative  costs  for  FY 
1991  and  FY  1992  was  not  forthcoming. 
Although  the  FSS  statute  authorized 
funding  for  FY  1991  and  FY  1992  for 
administrative  costs  associated  with 
implementation  of  the  FSS  program,  the 
Congress  did  not  appropriate  the  funds. 
Despite  the  absence  of  hmding  for  FY 
1991  and  FY  1992.  the  Department 
believes  that  some  of  the  edrnmistrative 
costs  associated  with  the  FSS  program 
will  be  alle^nated  by  public  and  private 
organizations  that  will  commit 
resources,  fi.iancial  and  non-financial, 
to  the  program,  as  was  the  case  with  the 
Project  Self-Sufficiency  and  Operation 
Bootstrap  programs. 

In  the  matter  of  administrative  fees  for 
the  section  B  FSS  program,  the  FSS 
statute  specifies  that  the  administrative 
fee  shall  be  that  which  is  In  eRect  under 
section  8(q)  of  the  U.S.  Housing  Act  of 
1937  on  June  1, 1990.  with  the 
exception  that  the  applicable  dollar 
amoimt  for  preliminary  expenses  under 
section  8(q)(2)(A)(i)  shall,  subject  to 
approval  in  appropriations  acts,  be 


$300.  Accordingly,  the  administrative 
fee  structure,  provided  by  the  FSS 
statute,  is  as  follows:  (1)  An  ongoing 
administrative  fee  of  8.2  percent  of  the 
fair  market  rent  for  a  two  bedroom  unit; 
(2)  a  hard-to-house  fee  of  $45;  and  (3) 
subject  to  approval  in  appropriations,  a 
preliminary  fee  of  $300  ($25  higher  than 
the  current  $275  maximum  preliminary 
fee  allowed  for  new,  non-FSS  units). 
The  Congress  did  not  provide 
appropriations  approval  for  the  $300 
preliminary  fee  for  the  FY  1991  and  FY 
1992  section  8  incentive  award  units. 
Therefore,  the  $275  maximum 
preliminary  fee  will  apply  to  HAs 
receiving  incentive  award  units,  and 
will  continue  to  apply  until  the 
Congress  provides  appropriations  for 
the  $300  preUminary  fee,  or  another  fee 
structure  is  adopted  by  HUD  after 
analysis  of  actual  FSS  administrative 
costs. 

With  respect  to  funding  for 
administrative  costs  in  the  public/ 
Indian  housing  FSS  programs,  the  FSS 
statute  requires  the  Department  to 
include  under  the  performance  funding 
system  (PFS)  "reasonable  and  eligible 
administrative  costs,  including  the  costs 
of  employing  a  full-time  service 
coordinator,"  if  the  Congress 
appropriates  funds  for  this  purpose.  As 
noted  above,  the  Congress  did  not 
provide  any  appropriations  for  FSS 
administrative  costs  for  FY  1991  or  FY 
1992  for  the  public/Indian  housing  FSS 
incentive  award  units.  However,  the 
Congress  has  included  $25.9  million  in 
its  appropriation  for  operating  subsidy 
funding  for  FY  1993. 

Comment.  One  commenter  stated  that 
contrary  to  the  statement  in  the  FSS 
Guidelines,  the  FSS  program 
requirements  and  procedures  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Response.  The  Department  maintains 
that  its  statement  in  the  FSS  Guidelines 
is  correct.  The  obligation  imposed  on 
PHAs  to  implement  an  FSS  program  is 
a  statutory  obligation,  not  a  regulatory 
one.  (The  1992  Act  amendment  to  the 
FSS  statute  made  implementation  of  an 
FSS  program  optional  for  IHAs.)  The 
obligation  only  arises  if  the  PHA 
receives  new  units  or  new  certificates  or 
vouchers,  and  is  not  otherwise  excepted 
from  the  program.  The  FSS  program 
requirements  imposed  on  HAs  (PHAs 
and  those  IHAs  that  elect  to  operate  an 
FSS  program)  by  the  FSS  statute  do  not 
distinguish  between  small  HAs  and 
large  HAs,  or  between  urban  HAs  and 
rural  HAs. 

The  Department  notes  that  the  size,  of 
an  FSS  program  which  an  HA  will  be 
required  to  operate  depends  upon  the 
number  of  units  (or  certificates  or 
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vouchers)  awarded  to  the  HA  under  the 
FY  1991  and  FY  1992  incentive  award 
competitions,  plus  the  number  of  any 
additional  new  units  (or  additional 
certificates  or  vouchers)  received  by  the 
HA  beginning  in  FY  1993.  Any  HA. 
regardless  of  its  size,  may  apply  to  HUD 
to  operate  a  smaller  FSS  program,  or 
may  request  an  exception  from 
implementing  an  FSS  program,  as 
provided  by  the  FSS  statute,  the  FSS 
Guidelines,  and  the  FSS  rule,  if  local 
circumstances  make  operation  of  a 
minimum  size  FSS  program  or  any  FSS 
program  in  feasible. 

Where  the  FSS  statute  provides  HUD 
with  discretion  in  implementing  the 
FSS  statutory  requirements,  the 
Department  has  strived  to  the  maximum 
extent  possible,  without  jeopardizing 
basic  standards  of  uniform!^  in 
operating  the  FSS  program,  to  provide 
HAs  with  flexibility  in  implementing 
their  local  FSS  programs.  For  the 
foregoing  reasons,  the  Department 
believes  that  neither  the  FSS  Guidelines 
nor  the  FSS  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Comment.  One  commenter  asked  that 
the  FSS  rule  clarify  whether  section  957 
of  the  NAHA  (Maximum  Annual 
Limitation  on  Rent  Increases  Resulting 
from  Employment)  is  applicable  to  the 
FSS  program,  specifically  the  FSS 
account.  Section  957  provides  in 
relevant  part  as  follows: 

"Notwithstanding  any  other  law,  and 
subject  to  approval  in  appropriations  Acts, 
the  rent  charged  for  any  dwelling  unit 
assisted  under  any  housing  assistance 
program  administered  by  the  Secretary  •  •  • 
to  a  family  whose  monthly  adjusted  income 
increases  as  a  result  of  the  employment  of  a 
member  of  the  family  who  was  previously 
unemployed,  may  not  be  increased  as  a  result 
of  the  increased  monthly  adjusted  income 
due  to  such  employment  by  more  than  10 
percent  in  each  12-month  period  during  the 
36-month  period  beginning  such 
employment." 

Response.  Section  957  specifically 
provides  that  it  is  subject  to  approval  in 
appropriations  acts.  No  approval  was 
provided  in  the  FY  1992  or  FY  1993 
appropriations  acts.  Additionally,  and 
as  further  discussed  in  the  section  of 
this  preamble  pertaining  to  FSS 
accounts,  under  the  FSS  program,  an 
increase  in  rent  is  not  treated  the  same 
as  increases  in  rent  under  other 
programs.  Under  the  FSS  program,  a 
portion  of  any  increase  in  rent,  which 
under  other  programs  would  be  credited 
solely  as  rent,  is  credited  to  the  FSS 
family's  FSS  account. 


Comment.  One  commenter  asked  that 
the  FSS  rule  clarify  whether  section  515 
of  NAHA  (Family  Investment  Centers)  is 
apphcable  to  the  FSS  program.  This 
statutory  section,  as  noted  by  the 
commenter.  includes  an  18-month 
restriction  on  increasing  renl 
contributions  based  on  income  or 
benefits  that  the  family  receives  under 
the  Family  Investment  Centers  program 
or  through  programs  provided  under 
comparable  Federal,  State  or  local  law. 

Response.  The  Department's  position 
is  that  the  FSS  statute  is  not  a 
"comparable  Federal  law"  within  the 
meaning  of  section  515.  To  consider  the 
FSS  statute  comparable  to  section  515 
would  defeat  the  piupose  of  the 
statutorily  required  escrow  account  (or 
FSS  account),  a  central  component  of 
the  FSS  program.  The  Department  does 
not  believe  that  this  was  the  intent  of 
the  Congress. 

Comment.  One  commenter  suggested 
that  in  order  to  serve  housing  clients 
with  less  confusion  and  greater 
efficiency.  HUD  should  consolidate 
certificates  and  vouchers  into  one  mode 
of  housing  assistance. 

Response.  Consolidation  of  HUD's 
section  8  rental  certificate  and  rental 
voucher  programs  is  beyond  the 
purview  of  the  FSS  rule.  However,  on 
February  24. 1993  (58  FR  11292).  the 
Department  published  a  proposed  rule, 
which  would  conform  the  section  8 
certificate  and  voucher  programs  to  the 
extent  possible  under  the  current 
statute. 

Section  I.  Definition 

Comment.  Two  commenters  requested 
that  the  FSS  rule  include  a  definition  of 
"aduh."  One  commenter  stated  that  the 
FSS  Guidelines  were  unclear  on 
whether  "adult"  refers  only  to  a  person 
of  18  years  or  older,  or  includes  an 
emancipated  minor. 

Response.  The  Department  declines  to 
adopt  a  definition  of  "adult"  in  the  FSS 
rule.  In  determining  who  is  an  "adult" 
for  FSS  program  purposes,  HAs  should 
apply  the  same  standards  or  criteria  for 
making  this  determination  as  provided 
under  existing  public/Indian  housing 
program  policies  and  guidelines,  and 
existing  section  8  program  policies  and 
guidelines. 

Comment.  One  commenter  asked  if 
the  definition  of  "certification"  applies 
only  to  the  situation  in  which  an  HA 
provides  a  certification  to  HUD  of  its 
inability  to  carry  out  an  FSS  program,  or 
if  the  definition  also  applies  to  the 
situation  in  which  the  head  of  the  FSS 
family,  in  order  to  receive  the  family's 
FSS  account  funds,  certifies,  to  his  or 
her  knowledge,  that  no  family  members 


are  receiving  Federal,  State,  local,  or 
other  public  assistance  for  housing. 

Response.  The  definition  of 
"certification"  applies  to  both  kinds  of 
situations,  and  this  has  been  clarified  in 
the  FSS  rule. 

Comment.  One  commenter  requested 
that  the  FSS  rule  define  or  clarify  what 
is  meant  by  "Federal,  State,  local  or 
other  public  assistance  for  housing." 

Response.  A  definition  for  this  phrase 
is  no  longer  necessary  because  the  1992 
Act  amendment  to  the  FSS  statute 
removed  this  phrase  from  the  FSS 
statute,  and  substituted  the  following: 
"income  assistance  under  Federal  or 
State  welfare  programs,"  which  the  FSS 
rule  refers  to  more  succinctly  as 
"welfare  assistance."  This  term  is 
defined  in  the  rule  to  mean  "assistance 
provided  under  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program, 
certain  Supplemental  Security  Income 
(SSI  funds);  Medicaid,  food  stamps,  or 
other  assistance  provided  under  a 
Federal  or  State  program  directed  to 
meeting  general  living  expenses,  such  as 
food,  health  care,  child  care,  but  does 
not  include  assistance  solely  directed  to 
meeting  housing  expenses  (e.g..  rent, 
mortgage  or  utilities  payments),  and 
does  not  include  transitional  welfare 
assistance  (such  as  medicaid]  provided 
to  JOBS  participants. 

Comment.  One  commenter  requested 
that  the  definition  of  "head  of  family" 
in  the  FSS  rule  clarify  that  the  "head  of 
the  family"  for  FSS  purposes  is  the 
same  individual  who  signs  the  FSS 
contract  of  participation  and  who  signs 
the  lease. 

Response.  As  discussed  earlier  in  this 
preamble,  the  FSS  rule  defines  head  of 
the  FSS  family  as  the  adult  member  of 
the  family  who  is  the  head  of  the 
household  for  purposes  of  determining 
income  eligibility  and  rent.  Under  this 
definition,  the  head  of  the  FSS  family 
may  be  the  leaseholder,  but  is  not 
required  to  be.  The  FSS  rule  does  not 
require  the  head  of  the  FSS  family  to  be 
the  leaseholder  because  there  may  be 
situations  in  which  the  leaseholder  is 
unable  to  work.  If  the  leaseholder  is 
unable  to  work,  the  leaseholder's 
inability  to  work  will  not  preclude  the 
family  from  participating  in  the  FSS 
program  provided  that  another  adult 
member  of  the  family  is  able  and  willing 
to  work.  In  addition,  leases  will  not 
have  to  be  amended  if  they  do  not 
designate  which  signatory  to  the  lease  is 
the  leaseholder. 

Comment.  One  commenter  stated  that 
it  was  not  clear  from  the  Guidelines 
which  family  members  constitute  the 
"participating  family . " 

Response.  The  term  "participating 
family"  is  defined  in  the  FSS  statute. 
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The  statute  provides  that:  "The  term 
'participating  family'  means  a  family 
that  resides  in  public  housing  or 
housing  assisted  luider  section  8  and 
elects  to  participate  in  a  local  self- 
sufficiency  program."  The  election  to 
participate  is  made  by  the  head  of  the 
FSS  family  (the  meaning  of  which  term 
was  discussed  earlier)  who  enters  into  a 
contract  of  participation  on  behalf  of  the 
participating  family  (or  "FSS  family."  as 
referred  to  in  this  preamble  and  in  the 
FSS  rule).  Thus,  the  entire  family  of  this 
individual  (the  head  of  the  FSS  family) 
is  the  "participating  family"  or  "FSS 
family."  However,  this  does  not  mean 
that  all  members  of  the  FSS  family  must 
participate  in  educational  or  job  training 
programs,  or  seek  employment.  As 
noted  in  the  preceding  response,  under 
the  FSS  program,  only  the  head  of  the 
family  must  seek  and  maintain 
employment. 

The  contract  of  participation  includes 
as  "participating  family  members"  those 
members  of  the  FSS  family  age  18  years 
and  older  who  have  executed  individual 
training  and  services  plans.  Again,  no 
one  other  than  the  head  of  the  family  is 
required  to  be  an  active  participant  in 
the  FSS  program.  However,  if  other 
family  members  execute  individual 
training  and  services  plans,  these  family 
members  are  obligated  to  fulfill  the 
terms  of  their  plans. 

Comment.  ETight  commenters 
requested  that  the  FSS  rule  define  "self- 
sufficiency".  The  commenters  stated 
that  a  definition  is  needed  in  order  to 
provide  a  standard  against  which 
program  success  can  be  evaluated  and 
performance  of  the  FSS  families' 
obligations  consistently  measured. 

Response.  The  Department  agrees 
with  the  commenters  that  a  definition  of 
"self-sufficiency"  would  help  evaluate 
the  success  of  individual  participating 
families  and  the  success  of  an 
individual  FSS  program.  The 
Department  emphasizes,  however,  that 
achievement  of  "self-sufficiency."  as 
this  term  is  defined  in  the  FSS  rule,  is 
not  a  condition  for  the  family's 
entitlement  to  its  FSS  account  funds. 
The  FSS  rule  defines  "self-sufficiency" 
to  mean  that  an  FSS  family  is  no  longer 
receiving  section  8,  public  or  Indian 
housing,  or  any  Federal.  State,  or  local 
rent  or  homeownership  subsidies  or 
welfare  assistance.  If  an  FSS  family  is 
able  to  become  independent  of  these 
types  of  public  assistance,  then  the 
program  has  worked  optimally  in  the 
case  of  this  family.  However,  as 
discussed  below,  the  Department  takes 
other  factors  into  consideration  in 
evaluating  the  success  of  an  individual 
FSS  program,  and  does  not  base  its 
evaluation  solely  on  the  number  of 


families  who  have  achieved  "self- 
sufficiency."  With  respect  to 
entitlement  to  its  FSS  account  funds, 
the  FSS  family  must  have  completed  all 
obligations  under  its  contract  of 
participation,  which  includes  becoming 
independenl  of  "welfare  assistance,"  as 
this  term  is  defined  in  the  rule. 

Retimiing  to  the  subject  of  program 
success,  the  Department  recognizes  that 
the  success  of  a  local  FSS  program  is  not 
measiued  simply  by  the  success  of  the 
number  of  families  who  achieve  self- 
sufficiency,  as  defined  in  the  FSS  rule, 
but  by  a  number  of  factors,  which 
include  the  following:  One  or  more 
family  members  obtaining  a  job  for  the 
first  time,  or  obtaining  higher  paying   . 
jobs;  families  becoming  independent  of 
welfare  benefits,  either  completely  or 
partially;  family  members  obtaining  a 
high  school  diploma,  or  higher 
educational  degree;  families  whose 
income  increases  to  a  level  where  30 
percent  of  monthly  adjusted  income 
equals  or  exceeds  the  published  existing 
housing  fair  market  rent  for  the  units  for 
which  they  qualify  based  on  the  HAs' 
occupancy  standards;  and  families 
becoming  independent  of  any  welfare 
assistance  or  housing  subsidies.  If  an 
FSS  program  assists  a  substantial 
percentage  of  families  achieve  one  or 
more  of  these  important  milestones,  the 
local  FSS  program  will  be  considered  to 
be  operating  successfully. 

Comment.  One  commenter  requested 
that  the  FSS  rule  include  a  definition  of 
"suitable  employment"  to  provide 
important  safeguards  for  famiUes,  and  to 
maJce  local  administration  of  the  FSS 
program  easier. 

Response.  The  Department  declines  to 
adopt  the  commenter 's  suggestion.  A 
determination  of  "suitable 
employment"  vdll  vary  from  family  to 
family,  and  thus,  is  a  decision  which 
properly  rests  with  the  HA  following 
consideration  and  evaluation  of  the 
head  of  the  family's  skills,  education, 
and  job  training,  and  an  assessment  of 
the  available  job  opportimities  in  the 
area  in  which  the  FSS  family  resides. 
The  HA  may  delegate  the  responsibility 
for  determining  suitable  employment  to 
the  FSS  coordinator,  the  Program 
Coordinating  Committee  or  another 
administrator  or  administrative  entity. 

Comment.  One  commenter  stated  that 
"case  management"  should  be  added  to 
the  list  of  services  provided  in  the 
definition  of  supportive  services. 

Response.  The  Department  agrees 
with  the  commenter  and  has  included 
"case  management"  in  the  list  of 
supportive  services. 


Section  II.  Purpose 

No  comments  were  received  on  this 
section. 

Section  III.  Applicability  of  Program 
Regulations 

No  comments  were  received  on  this 
section. 

Section  IV.  Elements  of  the  FSS 
Program  and  Minimum  Program  Size 

Comment.  Five  commenters  objected 
to  language  in  the  preamble  to  the  FSS 
Guidelines,  which  stated  that  HAs  could 
continue  to  operate  Project  Self- 
Sufficiency  or  Operation  Bootstrap 
programs  only  until  all  current 
participants  in  these  programs  have 
transferred  to  the  FSS  program  or 
completed  the  Project  Self-Sufficiency 
or  Operation  Bootstrap  programs.  The 
five  commenters  requested  that  HUD 
permit  HAs  to  have  the  option  to 
continue  to  operate  Project  Self- 
Sufficiency  and  Operation  Bootstrap 
programs. 

Response.  The  Department  declines  to 
adopt  the  commenters'  suggestion.  The 
FSS  program  is  based  on  the  same 
concept  and  has  the  same  objective  as 
the  Project  Self-Sufficiency  and 
Operation  Bootstrap  program — 
coordinating  housing  assistance  with 
supportive  services  to  help  low-income 
families  obtain  economic  independence. 
The  FSS  program  builds  upon  these  two 
successful  demonstration  programs,  but 
includes  modifications,  and  introduces 
new  components  to  reflect  the  c\irrent 
progress  of  welfare  reform  and  the 
lessons  learned  from  these  two 
programs.  Because  the  FSS  program  has 
the  same  goal  as  the  Project  Self- 
Sufficiency  and  Operation  Bootstrap 
and  operates  in  a  very  similar  fashion, 
the  Department  finds  no  need  to  permit 
operation  of  these  programs  once  the 
current  participants  in  these  programs 
have  transferred  to  an  FSS  program  or 
have  completed  the  demonstration 
programs.  The  Department  already  has 
instructed  HAs  operating  these 
demonstration  programs  to  not  enroll 
any  new  families,  and  to  discontinue 
any  implementation  plans  for  these 
programs. 

The  Department  notes  that  families 
participating  in  either  the  Project  Self- 
Sufficiency  or  Operation  Bootstrap 
programs  or  other  local  self-sufficiency 
programs  do  not  count  towards  meeting 
the  FSS  minimum  program  size,  unless 
the  families  transfer  to  the  FSS  program. 
Families  actively  participating  in  these 
demonstration  programs  (i.e.,  receiving 
supportive  services)  who  execute  an 
FSS  contract  of  participation  are 
counted  toward  satisfying  the  minimum 
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FSS  program  size.  Such  a  transfiBr  is 
voluntary,  at  the  sole  option  of  the 
family. 

Comment.  Twelve  commenters 
objected  to  the  bet  that  beginning  in  FY 
1993,  each  HA  must  operate  an  FSS 
program  of  the  minimum  program  size 
specified  under  the  FSS  guidelines, 
unless  the  HA  receives  an  exception 
from  operating  an  FSS  program,  as 
provided  in  the  guidelines. 

Response.  The  requirement  to  carry 
out  a  local  FSS  program  beginning  in  FY 
1993  is  a  statutory  requirement.  "Ilie 
FSS  statute  provides:  "Effective  on 
October  1, 1992,  the  Secretary  shall 
require  each  such  agency  to  carry  out  a 
local  Family  Self-Sufficiency  Program 
under  this  section."  Although  the  1992 
Act  amendment  to  the  FSS  statute 
removed  this  requirement  for  IHAs  (and 
made  participation  optional  for  IHAs), 
the  mandatory  participation 
requirement  remains  in  effect  for  PHAs. 
However,  this  requirement  is  applicable 
to  a  PHA  only  if  Uie  PHA  applies  for 
and  receives  additional  section  8  rental 
certificates  or  vouchers,  or  additional 
public  housing  imits,  and  does  not 
otherwise  receive  an  exception  from 
operation  of  an  FSS  program.  If  a  PHA 
does  not  receive  new  section  8  rental 
certificates  or  vouchers,  or  new  public 
housing  units,  then  the  PHA  is  not 
required  to  implement  an  FSS  program. 
(This  requirement  also  appUes  if  the 
PHA  received  FY  1991  or  FY  1992  FSS 
incentive  award  units.) 

Comment.  Several  commenters 
requested  that  the  FSS  program  be 
optional  for  HAs  under  certain 
circumstances,  the  description  of  which 
varied  among  the  commenters.  Three 
commenters  suggested  that  the  FSS  rule 
provide  for  the  FSS  program  to  be 
optional  for  HAs  in  nigh  cost  areas.  One 
of  the  commenters  stated  that  if  the  FSS 
program  could  not  be  optional  in  high 
cost  areas,  the  program  for  these  areas 
should  allow  more  than  five  years  to 
become  self-sufficient.  Eight 
commenters  stated  that  the  FSS  program 
should  be  optional  for  HAs  serving  rural 
areas.  These  commenters  stated  that 
rural  HA«  have  massive  service  areas, 
and  no  access  to  educational, 
employment  or  child  care  resoim:es  for 
tenants.  Another  commenter  stated  that 
because  of  the  difficulty  of 
implementing  and  administering  a 
successful  FSS  program  on  reservations, 
the  FSS  program  should  be  optional  for 
IHAs. 

Response.  With  respect  to  the  last 
comment,  the  1992  Act  amendment  to 
the  FSS  statute,  as  previously  discussed, 
provides  that  implementation  and 
operation  of  an  FSS  program  is  optional 
for  IHAs.  However,  implementation  of 


an  FSS  program  remains  mandatory  for 
a  PHA  that  receives  new  section  8 
certificates  or  vouchers  or  new  public 
housing  units. 

With  respect  to  the  other  comments, 
the  FSS  statute  provides  a  list  of  local 
circumstances  under  which  an  HA  may 
receive  an  exception  from  implementing 
an  FSS  program.  These  circumstances 
include:  Lack  of  supportive  services 
accessible  to  eligible  families,  including 
job  training  opportunities;  lack  of 
funding  for  reasonable  administrative 
costs;  lack  of  cooperation  by  other  units 
of  State  or  local  government;  and  any 
other  circumstances  that  the  Secretary 
of  HUD  may  consider  appropriate.  As 
discussed  earlier  in  this  preamble,  HUD 
has  included  lack  of  interest  in 
participating  in  the  FSS  program,  on  the 
part  of  eligible  families,  as  a 
circtmistance  imder  which  HUD  may 
grant  an  exception  from  implementing 
an  FSS  program,  or  authorize 
implementation  of  a  smaller  program. 
Thus,  if  an  HA  serving  a  high  cost  area 
or  rural  area  lacks  supportive  services 
accessible  to  eUgible  families,  funding 
for  reasonable  administrative  costs, 
cooperation  by  other  units  of  State  or 
local  government,  or  interest  on  the  part 
of  eligible  families,  then  the  HA  may 
receive  an  exception  from  establishment 
and  operation  of  a  local  FSS  program,  or 
the  HA  may  be  permitted  to  operate  a 
smaller  FSS  program.  However,  the  fact 
that  the  HA  serves  a  high  cost  area  or 
a  rural  area  is  not  reason  in  and  of  itself 
for  granting  an  exception  from  the  FSS 
program. 

With  respect  to  the  commenter's 
suggestion  that  FSS  families  in  high  cost 
areas  require  more  than  five  years  to 
become  self-sufficient,  the  FSS  rule 
takes  into  consideration  (as  did  the  FSS 
Guidehnes)  the  fact  that  an  FSS  family 
may  need  more  than  five  years  to 
become  self-sufficient.  The  FSS  rule 
provides  (as  did  the  Guidelines)  that  the 
HA  may  extend  the  term  of  contract  of 
participation  for  a  period  not  to  exceed 
two  years  for  any  FSS  family  who 
requests,  in  writing,  an  extension  of  the 
contract,  provided  that  the  HA  finds 
that  good  cause  exists  for  granting  the 
extension. 

Comment  Several  commenters  had 
questions  concerning  which  units  count 
in  determining  the  FSS  minimum 
program  size.  One  commenter  stated 
that  although  the  minimiun  program 
size  is  explained  in  the  preamble,  the 
FSS  regulations  need  to  provide  equal 
detail  because  most  administrators  of 
FSS  programs  in  future  years  will  not 
have  access  to  the  preamble.  One 
commenter  noted  that  the  preamble 
provided  that  in  determining  the  size  of 
the  housing  authority's  FSS  program,  all 


additional  rental  imits  except  those 
used  to  replace  expiring  rental 
certificates  or  voudiers  will  be  counted. 
The  commenter  requested  that  the  FSS 
rule  clarify  that  additional  units  do  not 
include  those  reserved  in  order  to 
replace  expiring  subsidies.  Another 
commenter  stated  that  the  FSS  rule 
should  clarify  that  formerly  vacant 
public  housing  units  that  are  returned  to 
occupancy  as  a  result  of  comprehensive 
modernization  will  not  count  for  FSS 
piuposes.  Two  commenters  stated  that 
to  eliminate  confusion,  the  FSS  rule 
should  clarify  what  constitutes 
"additional  units  reserved".  Another 
commenter  stated  that  the  FSS 
Guidelines  were  unclear  about  whether 
an  Indian  housing  FSS  program 
involved  only  additional  low  rent  units 
received  in  FY  1993,  or  also  included 
mutual  help  units  received  in  FY  1993. 
Three  commenters  indicated  no 
confusion  in  determining  minimum 
program  size,  but  requested  a  different 
method  in  determining  minimum 
program  size.  Two  of  the  commenters 
believed  that  the  FSS  minimum 
program  size  should  equal  25  percent  of 
additional  units  reserved.  The  third 
commenter  stated  that  HAs  should 
determine  minimum  program  size  based 
on  clientele  interest,  and  community 
resources  and  financial  support  needed. 

Response.  Addressing  first  the 
comment  of  the  final  three  commenters. 
which  suggested  an  alternative 
approadi  to  determining  minimum 
program  size,  the  Department  notes  that 
the  FSS  statute  establishes  the  method 
for  determination  of  minimum  program 
size.  The  FSS  statute  provides  that  for 
the  section  8  FSS  program,  the 
minimum  program  size  shall  be  "an 
amount  equivalent  to  the  increase  for 
such  year  in  the  number  of  families  so 
assisted  by  the  agency  (as  compared  to 
the  preceding  year)."  For  the  public  and 
Indian  housing  FSS  program,  the  FSS 
statute  provides  that  the  minimum 
program  size  shall  be  "the  number  equal 
to  the  increase  for  such  year  in  units 
made  available  by  the  agency  (as 
compared  to  the  preceding  year)."  The 
FSS  statute  does  not  provide  for  the 
minimum  program  size  to  be  equal  to  a 
percentage  of  the  above-specified 
increases. 

For  example,  a  PHA  receiving  50 
public  housing  units  under  the  FY  1991 
and  FY  1992  incentive  award 
competition,  and  50  public  housing 
units  in  FY  1993,  must  operate  a  100 
family  pubKc  housing  FSS  program.  As 
the  contracts  of  participation  for  these 
initial  100  FSS  families  are  terminated 
or  expire,  replacement  FSS  families 
must  be  selected  so  that  there  are  always 
at  least  100  families  participating  in  the 
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FSS  program.  Alternatively,  if  a  PHA 
did  not  receive  any  public  housing  units 
under  the  FY  1991  and  FY  1992 
incentive  award  competition,  but 
receives  50  public  housing  units  in  FY 
1993  and  another  50  pubhc  housing 
units  in  FY  1994,  then,  again,  the  PHA 
must  operate  a  100  family  pubhc 
housing  FSS  program. 

If  the  HA  needs  new  certificates  or 
vouchers,  or  new  public  or  Indian 
housing  units,  in  excess  of  the  number 
of  families  who  are  wilUng  and  able  to 
participate  in  the  FSS  program,  the  HA 
may  request  approval  from  HUD  to 
operate  a  smaller  FSS  program.  If  the 
HA's  assessment  of  its  local  situation 
indicates  that  operation  of  an  FSS 
program,  no  matter  how  small,  is  simply 
not  feasible,  the  HA  may  request  that 
HUD  grant  an  exception  from  operation 
of  an  FSS  program. 

Althougn  the  FSS  statute  speaks  in 
terms  of  "an  increase  in  the  number  of 
families"  assisted  under  the  section  8 
certificates  and  voucher  programs,  and 
"an  increase  in  the  number  of  units" 
under  the  public  and  Indian  housing 
programs,  the  Department  believed,  at 
the  time  of  development  of  the  FSS 
Guidelines,  that  for  clarity  and 
consistency  the  computation  of 
minimum  program  size  of  all  FSS 
programs  should  be  addressed  in  terms 
of  "units  reserved"  or  "additional  units 
reserved"  for  a  given  fiscal  year.  The 
Department  beheved  that  "units 
reserved"  was  a  well-defined  concept, 
and  would  therefore  minimize  any 
ambiguity  in  determining  minimum 
program  size.  However,  the  commenters 
have  raised  valid  issues  concerning 
which  types  of  units  may  constitute 
"units  reserved"  for  purposes  of  the  FSS 
program.  Accordingly,  the  Department 
has  incorporated  in  the  FSS  rule  the 
preamble  language  concerning 
minimum  program  size,  and  has  further 
revised  the  minimum  program  size 
provision  of  the  rule  to  clarify  which 
units  count,  and  which  units  do  not 
count  in  determining  minimum  program 
size. 

In  response  to  the  question  of  whether 
mutual  help  units  are  counted  toward 
minimum  program  size,  the  answer  is 
that  they  are  not.  Mutual  help  units  are 
excluded  in  determining  the  minimum 
size  of  an  Indian  housing  FSS  program 
because  the  FSS  program  only  applies  to 
rental  units,  not  homeownership  units. 

Comment.  One  commenter  stated  that 
the  minimum  size  of  the  FSS  program 
should  be  limited  to  new  units  reserved 
in  a  given  fiscal  year,  and  the  HA 
shoiild  not  be  required  to  continue  to 
replace  units  reserved  for  the  FSS 
program  in  previous  years  with  FSS 
participants. 


Response.  As  noted  in  a  response  to 
an  earlier  comment,  the  FSS  statute 
provides  for  the  FSS  minimum  program 
size  to  be:  (1)  For  the  section  8  FSS 
program,  an  amount  equivalent  to  the 
increase  for  such  year  in  the  number  of 
families  so  assisted  by  the  housing 
authority,  as  compared  to  the  number  of 
families  assisted  in  the  preceding  year; 
and  (2)  for  the  public  and  Indian 
housing  FSS  program,  the  number  equal 
to  the  increase  for  such  year  in  imits 
made  available  by  the  housing 
authority,  as  compared  to  number  made 
available  the  preceding  year.  Thus,  the 
provision  in  the  FSS  rule  (and  which 
was  also  in  the  FSS  Guidelines)  that 
provides  for  determination  of  minimum 
program  size  by  adding  units  reserved 
for  the  FSS  program  in  subsequent  years 
to  imits  reserved  for  the  FSS  program  in 
previous  years  is  consistent  with  the 
FSS  statute. 

Comment.  One  commenter  requested 
that  the  FSS  rule  permit  HAs  to  count 
all  FSS  families,  both  section  8  and 
pubhc  housing  FSS  families,  in  meeting 
the  minimum  program  size 
requirements.  The  commenter  stated 
that  a  PHA  should  not  be  penalized  if 
more  public  housing  tenants  wish  to 
participate  in  the  FSS  program  than 
section  8  rental  certificate  or  voucher 
holders,  or  vice  versa. 

Response.  The  Department  declines  to 
adopt  the  commenter's  suggestion. 
Participants  in  each  FSS  program — ^the 
section  8  FSS  program,  the  public 
housing  FSS  program,  and  the  Indian 
housing  FSS  program — must  come  from 
current  participants  or  residents  of  that 
program. 

Comment.  One  commenter  stated  that 
the  FSS  program  conflicts  with  the  fair 
share  allocation  whereby  funding  was 
given  based  on  local  need. 

Response.  For  FY  1991  and  FY  1992. 
the  FSS  statute  specifically  exempted 
the  FSS  program  from  the  fair-share  and 
metropohtan/non-metropohtan 
requirements  of  section  213(d)  of  the 
Housing  and  Community  Development 
Act  of  1974  (the  1974  Act).  Whether  the 
FSS  program  will  be  exempted  from 
section  213(d)  of  the  1974  j\ct  in 
subsequent  years  will  depend  upon 
language  in  the  appropriations  acts  for 
succeeding  FY  years.  Notwithstanding 
the  exemption  from  section  213(d),  the 
Department  chose  to  administratively 
allocate  the  available  funds  in  a  manner 
consistent  with  the  "fair  share" 
requirements  at  24  CFR  part  791.  The 
Department  expects  to  continue  this 
policy  in  future  Federal  fiscal  years. 

Comment.  Thirty  commenters 
expressed  concern  that  targeting  future 
allocations  of  units  to  the  FSS  program 
discriminates  against  the  elderly  and  the 


disabled  by  drastically  reducing  the 
number  of  units  available  to  these 
groups. 

Response.  The  1992  Act  amendment 
to  the  FSS  statute  indicates  that  the 
Congress  was  concerned  that  as  a  local 
FSS  program  increases  in  size,  one 
result  may  be  a  decrease  or  delay  in 
assistance  to  families  who  are  unable  or 
unwilling  to  participate  in  the  FSS 
program.  (A  local  FSS  program  will 
continue  to  grow  in  size  as  long  as  the 
HA  continues  to  receive  new  units.)  In 
response  to  this  concern,  the  1992  Act 
amendment  to  the  FSS  statute  provides 
that  families  who  elect  not  to  participate 
in  the  FSS  Program  shall  not  have  their 
assistance  delayed  solely  on  the  basis  of 
this  election,  and  the  HA  shall  assure 
that  nonparticipating  families  will 
retain  their  tights  to  public  housing  or 
section  8  assistance.  To  ensure  that 
these  statutory  requirements  are  met, 
the  Department  has  revised  the  FSS 
participant  selection  procedures  to  limit 
selection  to  families  who  are  currently 
participants  in  the  section  8  certificate 
or  voucher  programs  or  who  are 
currently  pubhc  or  Indian  housing 
residents. 

The  number  of  new  units  or  new 
certificates  or  vouchers  reserved  for  the 
FSS  program  in  FY  1991  and  FY  1992 
and  in  subsequent  years  merely 
determines  the  size  of  the  local  FSS 
program  (i.e.,  the  number  of  FSS  slots). 
New  units  or  new  certificates  or 
vouchers  are  not  required  to  be 
earmarked  for  the  FSS  participants. 
There  is  no  requirement  that  FSS 
families  receive  certain  certificates  or 
vouchers  or  live  in  specific  units,  or  that 
specific  units  must  be  designated  as  FSS 
units. 

For  example,  assume  a  PHA  operating 
a  section  8  FSS  program,  for  the  first 
time,  receives  30  new  efficiency  rental 
certificates  in  FY  1993.  The  PHA's 
minimum  program  size  is  30  FSS  slots. 
Upon  receipt  ot  the  new  rental 
certificates,  the  PHA  would  issue  these 
new  certificates  to  the  30  families  at  the 
top  of  the  efficiency  waiting  list, 
without  rega'-'j  to  vvhethei-  these  families 
are  intorested  in  participating  in  the  FSS 
program.  Thus,  if  families  at  the  top  of 
the  waiting  list  included  a  sub.stantial 
number  of  elderly  individuals  or  others 
who  simply  wer^  not  interested  in 
participating  in  the  FSS  program, 
assistance  to  these  famihos  would  not 
be  delayed  or  refused  because  of  their 
election  to  not  participate  in  the  FSS 
program. 

Tne  Department  notes  that  HAs 
should  not  assume  that  ail  elderiy  or 
disabled  individuals  will  be  unable  or 
unwilling  to  participate  in  the  FSS 
program.  Additionally,  if  a  family 
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consists  of  elderly  and  non-^derly 
members,  or  of  disabled  and  non- 
disabled  members,  there  is  no 
requirement  that  the  elderly  or  disabled 
individual  be  designated  the  head  of  the 
FSS  family,  and  be  required  to  assume 
the  obligation  to  seek  and  maintain 
employmMit.  A  non-elderly  or  non- 
disabled  member  of  the  family  may  be 
designated  the  head  of  the  family. 

If  an  HA,  in  any  given  Federal  fiscal 
year,  finds  that  the  population  it  serves 
(its  current  section  8  participants  or 
current  public/Indian  housing  residents) 
contains  a  high  percentage  of 
individuals  who  are  unable  or  imwilling 
to  participate  in  the  FSS  program,  such 
that  it  cannot  fill  all  FSS  slots,  the  HA 
may  request  authorization  from  HUD  to 
op>erate  a  smaller  program  than  operated 
in  previous  years.  If  an  HA  finds  that 
local  circumstances  make  it  infaasible  to 
operate  an  FSS  program  of  any  size, 
then  the  HA  may  request  that  the 
Department  grant  it  an  exception  firom 
operation  of  an  FSS  program. 

Comment  One  commenter  requested 
that  the  FSS  rule  identify  the  HUD 
office  which  will  decide  whether  an  HA 
should  receive  an  exception  from 
implementation  of  an  FSS  program. 

Response.  The  HUD  Field  Office  will 
make  the  exception  decision  in 
accordance  with  instructions  from  HUD 
Headquarters.  The  FSS  nile  incorporates 
this  information. 

Comment.  Five  commenters  requested 
that  the  FSS  rule  incorporate  a 
mechanism  by  which  an  HA  could 
administratively  challenge  HUD's 
refusal  to  grant  the  HA  an  exemption. 

Response.  The  Department  declines  to 
adopt  a  special  administrative 
procedure  for  the  FSS  program. 
However,  the  HUD  Regional  Offices  will 
consider  any  request  by  an  HA  to 
reconsider  the  Field  Office's  decision 
denying  the  HA's  request  for  an 
exception  from  operating  an  FSS 
program. 

Comment.  Several  commenters 
requested  that  the  FSS  rule  expand  the 
statute's  list  of  circumstances  that 
would  justify  granting  an  exception 
from  operating  an  FSS  program.  One  of 
the  commenters  suggested  that  other 
acceptable  circumstances  would  include 
the  following:  the  clientele  lacks  interest 
in  the  program;  and  the  clientele  lacks 
the  capacity  to  participate  in  the 
program. 

Response.  As  discussed  earlier  in  this 
preamble,  the  Department  has  expanded 
the  list  of  local  circumstances  under 
which  an  HA  may  be  excepted  from 
operation  of  an  FSS  program  to  include 
lack  of  interest  in  the  FSS  program  on 
the  part  of  eligible  families.  Beyond  the 
inclusion  of  this  circumstance,  the 


Department  declines  to  specify 
additional  circumstances  other  than 
those  set  forth  in  the  FSS  statute.  In 
addition  to  the  circumstances  set  forth 
in  the  FSS  statute,  the  statute  provides 
a  "catch-all"  provision  which  permits 
consideration  of  additional  local 
circiunstances  which  may  render 
operation  of  an  FSS  program  infeasible. 
The  FSS  rule  is  consistent  with  the  FSS 
statute  by  providing  that  the 
circumstances  under  which  an 
exception  may  be  granted  include,  but 
are  not  Umited  to,  those  enumerated  in 
the  FSS  statute.  Any  further  expansion 
of  the  list  in  the  rule  would  not  make 
the  list  inclusive  or  exhaustive  of  all 
local  circumstances  that  may  result  in 
the  inability  of  a  HA  to  operate  an  FSS 
program.  The  Department  believes  that 
additional  local  circumstances  that  may 
preclude  operation  of  an  FSS  program 
are  appropriately  addressed  on  a  case- 
by-case  basis. 

Comment.  Two  commenters  stated 
that  although  the  statute  and  conference 
language  dearly  provide  for  exceptions 
to  operation  of  an  FSS  program,  HUD, 
at  the  FSS  workshops,  has  stated  that 
exceptions  would  rarely  be  granted. 
Two  other  commenters  stated  that  the 
FSS  guidelines  contained  a 
"threatening"  implication  that  if  an  HA 
was  excepted  from  operation  of  an  FSS 
program,  the  HA  would  be  treated 
adversely  by  HUD. 

Response.  The  Department  did  not 
intend  through  the  FSS  Guidelines,  or 
through  the  FSS  workshops  held 
throughout  the  country,  to  imply  that  it 
would  ignore  the  statutory  provision 
concerning  exceptions,  or  that  it  would 
treat  adversely  an  HA  that  is  excepted 
from  operating  an  FSS  program.  TTie 
Department,  however,  is  fully 
supportive  of  the  FSS  program,  and  is 
committed  to  making  it  a  successful 
program.  The  Department  believes  that 
the  FSS  statute,  which  provides  for 
mandatory  implementation  of  the  FSS 
program  by  FHAs  in  FY  1993,  reflects 
the  Congress's  belief  that  the  majority  of 
PHAs  would  be  able  to  operate  an  FSS 
program.  The  Department  also  believes 
that  the  majority  of  PHAs  can  operate  an 
FSS  program,  even  if  the  program 
initially,  or,  at  times,  consists  of  a  small 
number  of  families.  The  Department 
believes  that  it  will  be  the  exception, 
and  not  the  rule,  that  a  PHA  is  unable 
to  operate  an  FSS  program.  The 
Department  certainly  will  explore  with 
those  PHAs,  which  may  have  hmited 
resources  and  limited  clientele  interest, 
the  possibility  of  operating  a  smaller 
program,  or  of  combining  its  FSS 
program  with  the  program  of  another 
PHA  for  the  purpose  of  consolidating 
available  supportive  services  and 


administrative  resoiuces.  However, 
where  it  is  determined  that  it  is  not 
feasible  for  a  PHA  to  operate  an  FSS 
program  because  of  local  circumstances, 
the  Department  will  grant  an  exception 
in  accordance  with  the  FSS  statute,  and 
the  PHA  will  not  be  treated  adversely  by 
the  Department. 

As  further  assiirances  that  the 
Department  has  no  intention  of  treating 
adversely  any  PHA  who  is  unable, 
because  of  local  circumstances,  to 
implement  an  FSS  program,  the  FSS 
rule  incorporates  the  new  statutory 
language,  added  by  the  1992  Act 
amendment  to  the  FSS  statute.  This 
language  provides  that  the  Secretary 
may  not  refuse  to  provide  assistance  or 
decrease  the  amount  of  assistance  that 
would  otherwise  be  provided  to  a  PHA 
because  the  PHA  has  submitted  a 
certification  that  it  is  unable  to  carry  out 
an  FSS  program  because  of  local 
circumstances. 

Comment.  Seven  commenters  stated 
that  employment  of  a  full-time  service 
coordinator  was  critical  to  the  success  of 
the  local  FSS  program,  and  HUD  should 
provide  funding  for  this  position. 

Response.  The  Department  agrees 
with  the  commenters  that,  in  all 
likelihood,  a  foil-time  service 
coordinator  will  better  serve  the 
program  than  a  part-time  coordinator. 
However,  no  funds  were  appropriated 
by  the  Congress  in  FY  1991,  FY  1992  or 
FY  1993  for  the  employment  of  a  ser\'ice 
coordinator.  Unless  the  Congress 
appropriates  funds,  the  administrative 
costs  of  the  program,  including  the 
employment  of  an  additional  staff,  must 
come  from  the  existing  administrative 
fees  in  the  section  8  program.  Section  8 
HAs  can  use  section  8  operating 
reserves  (i.e.,  excess  administrative  fees) 
to  fond  the  service  coordinator's  salary 
if  it  is  considered  a  "housing  purpose" 
under  State,  local  or  tribal  laws. 
Alternatively,  the  HA  or  the  PCC  may  be 
able  to  secure  funding  from  non-Federal 
sources  to  assist  with  the  costs  of 
program  administration  and  operation. 

Tne  HUD  Appropriations  Act  for  FY 
1993  for  public  housing  operating 
subsidy  includes  fonding  for  reasonable 
and  eligible  administrative  costs  related 
to  the  operation  of  an  FSS  program  in 
low  rent  public  bousing. 

Section  V.  Program  Coordinating 
Committee  (PCC) 

Comment.  One  commenter  stated  that 
the  FSS  nile  should  require  HAs  to 
ascertain  whether  or  not  there  are 
existing  councils  within  a  community, 
such  as  councils  established  to  support 
JOBS  activities  or  private  industry 
councils,  which  are  available  to  serve  as 
the  PCC  for  the  FSS  program.  The 
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commenter  stated  that  only  where  such 
a  committee  is  not  in  existence  and 
available  to  serve  as  the  PCC  should  a 
separate  committee  be  established. 
Another  commenter  stated  that  HUD 
should  permit  a  local  HA  consortium  to 
have  one  coordinating  committee 
cMTi  posed  of  representatives  from  the 
HAs  and  social  service  leaders. 

Response.  The  Department  declines 
the  first  commenter's  suggestion  to 
require  HAs  to  determine  whether  there 
are  existing  councils  within  a 
community  that  are  available  to  serve  as 
the  PCC  for  an  FSS  program.  However, 
both  commentera'  suggestions  are 
options  available  to  HAs.  An  HA,  in 
consultation  «vith  the  chief  executive 
officer  of  the  unit  of  local  government, 
may  decide  to  use  an  existing  entity  as 
the  coordinating  committee  if  (1)  the 
membership  of  that  entity  is  drawn  from 
one  or  more  of  the  same  or  similar 
organizations  listed  in  the  applicable 
section  of  the  FSS  rule  concerning  the 
PCC.  and  (2)  the  existing  entity  includes 
or  will  include  HA  and  resident 
representatives,  as  discussed  earlier  in 
this  preamble.  Additionally,  more  than 
orje  HA  may  share  the  same  PCC. 

Comment.  One  commenter  asked 
what  the  role  of  the  PCC  will  be  once 
a  'ocal  FSS  program  is  in  operation. 

Response.  The  PCC  helps  the  HA  with 
development  of  the  Action  Plan, 
establishment  of  FSS  program  policies, 
and  obtaining  administrative  and 
supportive  services  funding  and  service 
commitments.  The  PCC  also  assists  the 
HA  with  overseeing  the  overall 
implementation  of  the  FSS  program. 
Oace  the  FSS  program  is  underway,  the 
role  of  the  PCC  depends  upon  the 
progress  of  the  FSS  program  and  the 
continuing  service  needs  of  the  FSS 
program.  The  POC  may  continue  to 
generate  private-sector  support, 
including  obtaining  job  commitments, 
and  to  generate  additional  funding  and 
supportive  services  commitments. 

Comment.  One  commenter  asked 
whether  there  are  certain  individuals 
who  are  required  to  be  part  of  the  PCC, 
and  whether  the  PCC  must  be  composed 
of  a  minimum  number  of  members. 

Response.  As  discussed  earlier,  under 
Section  IV  of  this  preamble,  the  FSS 
rule  provides  that  the  PCC  must  include 
an  HA  representative  and  also  a  section 
8  participant  or  public/Indian  housing 
resident  representative.  Apart  from 
requiring  that  these  two  groups  be 
represented  on  the  PCC.  no  other 
membership  requirements  are  imposed 
on  the  PCC  However,  the  FSS  rule 
recommends,  as  did  the  FSS  Guidelines, 
other  individuals  who  the  Department 
believes  would  be  valuable  members  of 
the  PCC.  These  individuals,  generally. 


are  those  from  organizations  that  are  in 
a  position  to  offer  specific  kinds  of 
assistance  or  services  that  will  be 
needed,  especially  jobs,  in  the  operation 
of  an  FSS  program.  Experience  with  the 
Project  Self-Sufficiency  and  Operation 
Bootstraps  programs  demonstrated  the 
value  of  having  a  representative  from 
the  chief  executive's  office  who  has 
direct  personal  access  to  the  chief 
executive  officer. 

Comment.  One  commenter  stated  the 
FSS  rule  should  explicitly  pro\ade  that 
the  proposed  Action  Plan  be  made 
available  to  the  PCC  for  a  reasonable 
period  of  time  for  review  and  comment 
before  submission  to  HUD. 

Response.  The  Department  declines  to 
incorporate  the  commenter's  suggestion 
as  part  of  the  FSS  rule's  requirements. 
However,  an  HA  may  certainly  request 
its  PCC  to  review  the  Action  Plan  before 
submission  to  HUD. 

Section  VI.  Contract  of  Participation 

(A)  Genera! 

Comment.  Two  commenters  requested 
that  the  FSS  rule  provide  HAs  with  the 
discretion  to  include  additional  terms  in 
the  contract  of  participation,  as  the  HA 
may  determine  is  necessary  to  meet 
local  needs,  subject  to  the  condition  that 
these  additional  terms  remain  consistent 
with  the  FSS  program. 

Response.  The  Department  declines  to 
adopt  the  commenters'  suggestion.  To 
assure  basic  uniformity  and  consistency 
in  operation  of  local  FSS  programs,  all 
participating  HAs  and  all  FSS  fomilies 
must  adhere  to  certain  program 
requirements  and  policies,  regardless  of 
location  of  the  FSS  program.  These 
requirements  and  policies  are  set  forth 
in  the  FSS  regulations  and  in  the 
contract  of  participation.  It  is  important 
that  the  contract  of  participation  remain 
a  standardized  document,  because  all 
FSS  families  are  required  by  the  FSS 
statute  to  enter  into  a  contract  of 
participation.  It  will  be  this  document 
that  will  serve  as  tlie  £amily's  guide  to 
its  basic  obligations  under  the  program. 
The  Department  notes,  however,  that 
each  HA  has  considerable  discretion  in 
addressing  the  needs  and  circumstances 
of  its  clientele  through  the  individual 
training  and  services  plans,  which  the 
HA,  or  its  designee,  prepares  for  the 
participating  funily  members. 

Comment.  Three  commenters 
recommended  that  the  social  service 
agency  be  required  to  execute  the  FSS 
contract  of  participatioa.  or  at  the  least, 
be  a  party  to  the  contract 

Response.  The  FSS  statute  requires 
the  HA  to  enter  into  a  contract  of 
participation  with  the  participating 
family.  The  statute  provides  no 


authority  for  the  Department  to  require 
the  social  service  agency  to  enter  into 
the  contract  in  lieu  of  the  HA  or  in 
addition  to  the  HA.  However,  the  HA 
may  delegate  to  the  social  service 
agency  the  responsibility  to  prepare  and 
execute  the  individual  training  and 
services  plan. 

Comment.  Four  commenters 
complained  that  the  FSo  contract  was 
not  clearly  written.  The  commenters 
stated  that  it  is  essential  that  the 
families  entering  into  the  contract  of 
participation  fully  understand  their 
rights  and  responsibilities  under  the 
contract.  Another  commenter  stated  that 
HUD  should  prepare  an  official  Spanish 
version  of  the  contract  to  avoid 
variations  in  the  contract  that  mey  arise 
if  each  individual  HA  is  allowed  to 
translate  the  contract  of  participation 
into  Spanish. 

Response.  The  Department  agrees  that 
it  is  important  that  FSS  families  fully 
understand  their  rights  and 
responsibiUties  under  the  contract  of 
participation.  The  Department  is  in  the 
process  of  revising  the  contract  of 
participation  and  will  make  every  effort 
to  explain  its  provisions  simply  and 
clearly.  The  Department  also  will 
prepare  an  official  Spanish  version  of 
the  contract. 

Comment.  One  commenter  requested 
that  the  FSS  rule  draw  a  distinction 
between  the  FSS  contract  of 
participation  and  the  individual  training 
and  services  plan. 

Response.  Although  the  contract  of 
participation  incorporates  the 
indi\'iaual  training  and  services  plans, 
the  Department  agrees  with  the 
commenter  that  this  terra  should  be 
explained  in  the  FSS  rule.  As  noted 
earlier  in  this  preamble,  the  FSS  rule 
includes  a  definition  of  "individual 
training  and  services  plans." 

Comment.  Several  commenters 
expressed  concern  about  the  FSS 
family's  responsibilities  under  the 
program  if  the  head  of  the  family  is  a 
different  individual  than  the 
leaseholder.  The  commenters  requested 
that  the  FSS  rule  require  the  head  of  the 
family  to  be  the  same  person  as  the 
leaseholder.  Twelve  commenters 
expressed  concern  about  the 
responsibilities  of  members  of  the  FSS 
family,  other  than  the  head  of  family. 

Response.  As  discussed  earUer  in  this 
preamble,  the  FSS  rule  clarifies  that  the 
head  of  the  FSS  femily  is  the  adult 
member  of  the  FSS  family  who  is  the 
head  of  household  for  purposes  of 
determining  income  eligibiUty  and  rent 
For  reasons  addressed  earlier  in  this 
preamble,  the  Department  believes  that 
this  definition  best  serves  the  interest  of 
families  desiring  the  participate  in  the 
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FSS  program,  and  prevents  unnecessary 
lease  modifications,  because  it  does  not 
require  the  head  of  the  FSS  family  to  be 
the  leaseholder. 

With  respect  to  the  responsibilities  of 
the  various  members  of  the  FSS  family, 
the  Department  emphasizes  that  the  FSS 
rule,  consistent  with  the  FSS  statute, 
requires  only  the  head  of  the  family  to 
seek  and  maintain  suitable  employment 
during  the  term  of  the  contract  of 
participation.  Although  the  contract  of 
participation,  through  incorporation  of 
the  individual  training  and  services 
plans,  may  require  other  family 
members  to  attend  job  training  and 
counseling  sessions,  and  to  interview 
for  jobs,  the  contract  cannot  be 
considered  breached,  on  the  basis  of 
employment,  if  these  family  members 
fulfill  their  individual  training  and 
services  plans,  but  never  become 
employed  or  lose  jobs  obtained  during 
their  participation  in  the  FSS  program. 
For  the  contract  to  be  considered 
breached  on  the  basis  of  employment, 
the  head  of  the  FSS  family  must  fail  to 
seek  and  maintain  suitable  employment. 

(B)  Obligations 

Comment.  Two  commenters  stated 
that  the  FSS  rule  should  mandate 
specific  educational  and  employment 
obligations  for  the  FSS  family  so  that  all 
HAs  operate  in  conformity  with  the 
regulations. 

Response.  The  Department  declines  to 
adopt  the  commenters'  suggestion. 
Because  the  educational  background, 
skills  and  working  experience  of  FSS 
families  may  vary  considerably,  there 
are  no  specific  educational  and 
employment  obligations  that  may  be 
applicable  to  all  FSS  family  members, 
and  thus,  appropriate  for  codification  in 
a  rule,  or  incorporation  in  the  contract 
of  participation.  A  family's  educational 
and  employment  obhgations  under  the 
FSS  program  only  can  be  determined 
after  the  HA  or  its  representative  has 
assessed  the  educational  background, 
skills  and  working  experience  of  the 
individual  members  and  determined 
which  activities  or  services  are 
appropriate  for  those  members  to 
become  economically  independent  (e.g., 
further  education  or  job  training,  or  job 
application). 

Comment.  Twelve  commenters  stated 
that  the  requirement  that  self- 
sufficiency  be  obtained  in  five  years  is 
unreasonable.  The  commenters  stated 
that  in  the  current  depressed  economy, 
it  is  unreahstic  to  expect  that  at  the  end 
of  the  five  year  period,  the  FSS  family 
will  no  longer  require  any  housing 
assistance.  One  commenter  stated  that 
the  FSS  rule  should  address  the 


situation  of  a  family  that  becomes  self- 
sufficient  in  less  than  five  years. 

Response.  This  issue  was  addressed 
in  an  earlier  comment  concerning  the 
possible  difficulty  of  FSS  families  living 
in  high  cost  areas  to  become  self- 
sufficient  in  five  years.  As  noted  in  that 
response,  the  five  year  term  is 
established  by  the  FSS  statute,  but  the 
statute  also  provides  for  an  extension  of 
the  contract  upon  a  finding  of  good 
cause.  The  FSS  rule  permits,  as  did  the 
FSS  Guidelines,  the  contract  of 
participation  to  be  extended  up  to  an 
additional  two  years. 

Comment.  One  commenter  stated  that 
the  FSS  rule  or  the  FSS  contract  should 
provide  a  grievance  process  for  FSS 
families  who  believe  that  they  have 
fulfilled  their  obligations  under  the  FSS 
program  but  the  HA  disagrees. 

Response.  The  Department  declines  to 
adopt  a  special  grievance  procedure  for 
the  FSS  program.  FSS  families  may 
utilize  the  grievance  find  hearing 
procedures  currently  provided  under 
the  regulations  for  the  section  8  rental 
certificate  and  voucher  programs,  and 
regulations  for  the  public  and  Indian 
housing  programs.  (See  24  CFR  882.216, 
887.405,  905.340,  and  part  966.) 

Comment.  One  commenter  stated  that 
while  the  FSS  Guidelines  provide  for 
succession  in  the  matter  of  distribution 
of  the  FSS  account  funds,  there  is  no 
similar  provision  with  respect  to  the 
FSS  family's  obligations  under  the 
contract  if  the  head  of  the  family  leaves 
the  family,  dies  or  suffers  a  severe 
disability. 

Response.  The  FSS  rule  provides  that 
the  HA  and  the  FSS  family  may 
mutually  agree  to  modify  the  contract  of 
participation  to  designate  a  new  head  of 
the  family. 

(C)  Extension 

Comment.  Several  commenters  stated 
that  the  FSS  rule  should  not  hmit  the 
term  of  the  contract  extension  to  two 
years.  The  commenters  stated  that  the 
extension  should  be  determined  by  each 
HA  after  reviewing  the  individual 
situation  of  the  family  requesting  the 
extension. 

Response.  For  uniformity  in  the 
operation  of  FSS  programs,  and  to 
estabhsh  a  maximum  time  frame  during 
which  FSS  account  funds  may  be 
accumulated,  the  Department  believes 
that  it  is  important  that  there  be  a 
limitation  on  the  period  to  which  the 
contract  may  be  extended.  The 
Department  believes  that  an  extension 
up  to  an  additional  two  years 
constitutes  a  reasonable  extension 
period. 

Comment.  Three  commenters 
requested  that  the  FSS  rule  address  in 


further  detail  "good  cause"  reasons  for 
extending  the  FSS  contract.  The 
commenters  stated  that  the  examples  of 
good  cause  for  extension,  as  set  forth  in 
the  FSS  guidelines,  is  excessively 
limited. 

Response.  The  FSS  Guidelines  and 
the  FSS  rule  define  "good  cause"  to 
mean  "circumstances  beyond  the 
control  of  the  FSS  family,  such  as 
serious  illness  or  involuntary  loss  of 
employment."  The  Department  believes 
that  this  definition  provides  HAs  with 
adequate  guidance  and  flexibility  in 
determining  when  the  contract  of 
participation  should  be  extended,  and 
thus,  additional  examples  of  "good 
cause"  circumstances  are  unnecessary. 

Comment.  One  commenter  stated  Wial 
in  the  event  of  short-term  occurrences, 
which  interfere  with  a  family's 
completion  of  its  contract,  the  family 
should  be  allowed  to  interrupt 
compliance  with  the  contract  for  an 
agreed  upon  period. 

Response.  The  Department  declines  to 
include  a  provision  in  the  FSS  rule 
which  addresses  "short-term" 
occurrences  that  interfere  with  a 
family's  ability  to  complete  its  contract 
of  participation.  In  the  event  a  situation 
occurs  that  prevents  the  FSS  family 
from  compliance  with  its  contract,  the 
family  should  contact  the  HA  to  inquire 
about  renegotiation  of  the  contract  of 
participation,  including  the  individual 
training  and  services  plans. 

D.  Employment 

Comment.  Thirteen  commenters 
objected  to  the  mandatory  work 
requirement  imposed  on  the  head  of  the 
FSS  family  on  the  basis  that 
employment  may  be  feasible  only  after 
the  head  of  the  family  has  received 
further  education  or  job  training.  The 
commenters  requested  that  the  RA  be 
given  the  flexibility  and  discretion  to 
determine  whether  employment  is  an 
appropriate  contract  requirement. 

Response.  The  employment  obligation 
imposed  on  the  head  of  the  family  is  a 
statutory  obligation.  However,  the 
Department  has  not  interpreted  this 
obligation  to  mean  that  the  head  of  the 
family  must  be  employed  at  the 
commencement  of  the  contract  term  and 
remain  employed  throughout  the 
contract  period.  The  FSS  rule  provides 
(as  did  the  FSS  Guidelines)  that  the 
head  of  the  FSS  family  shall  be  required 
under  the  contract  of  participation  to 
seek  and  maintain  suitable  employment 
during  the  term  of  contract  and  any 
extension  thereof.  Although  this 
provision  does  not  give  HAs  the 
discretion  to  determine  whether 
obtaining  employment  is  an  appropriate 
contract  requirement,  this  provision 
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does  provide  the  HA  with  considerable 
discretion  in  detennioing  when  (during 
the  term  of  the  contract)  imposition  of 
the  employment  requirement  is 
appropriate.  For  example,  an  HA  could 
approve  cm  arrangement  where  the  head 
of  the  FSS  family  attends  school  full 
time  for  four  years,  and  seeks  and 
obtains  employment  in  the  fifth  year  of 
the  contract  term. 

Comment.  One  commenter  stated  tJiat 
the  FSS  rule  should  establish  a  definite 
tiime  frame  in  which  the  head  of  the  FSS 
family  must  obtain  employment. 
Another  commenter  requested  that  the 
FSS  rule  specify  the  minimum  time 
period  that  the  head  of  the  family  must 
remain  employed  to  be  in  compliance 
with  the  contract  of  participation. 

Response.  As  not£Ki  in  the  response  to 
the  preceding  comment,  the  Department 
expects  the  head  of  the  family  to  obtain 
and  maintain  employment  at  some  point 
during  the  contract  term.  However,  the 
decision  concerning  when  it  is 
appropriate  for  the  head  of  the  family  to 
obtain  employment  is  a  decision  left  to 
the  HA.  The  Department  declines  to 
specify  a  minimum  period  of  time  in 
which  the  head  of  the  family  must  be 
employed  to  be  considered  in 
compliance  with  the  contract  of 
participation.  Whether  the  head  of  the 
family  has  "maintained"  employment  in 
accordance  with  the  terms  of  the 
contract  is  to  be  determined  by  the  HA. 

Comment.  One  commenter  stated  that 
tite  FSS  Guidelines  were  unclear 
c6ncerning  which  members  of  the  FSS 
family  have  an  emploj-ment  obligation 
under  the  FSS  program,  and  requested 
that  the  FSS  rule  clarify  this  issue. 
Another  commenter  stated  that  the  FSS 
guidelines  were  unclear  concerning 
whether  a  person  other  than  the  head  of 
the  family  may  be  designated  as  the 
person  to  seek  and  maintain 
employment. 

Response.  As  discussed  Ln  a  response 
to  an  earlier  comment,  only  the  head  of 
the  family  is  obligated  to  seek  and 
maintain  suitable  emplo>'ment  under 
the  FSS  program.  Other  members  of  the 
F^S  family  may  enter  into  individual 
training  and  service  plans  which  require 
them  to  enter  educational  programs, 
attend  job  training  sessions  and 
interview  for  jobs.  However,  the 
contract  of  participation  cannot  be 
considered  oreached  on  the  basis  of 
employment  if  the  family  members 
other  than  the  designated  head  of  the 
family  fulfill  their  individual  training 
and  serxices  plans,  but  never  become 
employed. 

With  respect  to  the  issue  raised  by  the 
second  commenter.  under  the  FSS 
p  ogram,  the  head  of  the  participating 
t:i:nily  must  seek  and  maintain 


employment  However,  if  the  titular 
head  of  the  family  is  unable  to  work,  the 
FSS  family  should  designate  another 
adult  member  as  the  head  of  the  family. 

(E)  Counseling 

Comment.  One  commenter  stated  that 
coimseling  provided  under  the  FSS 
program  should  include  overall  family 
guidance,  and  not  be  Umited  to 
counseling  for  rental  and 
homeownership  opportunities  or  money 
management. 

Response.  The  counseling  provision 
of  the  FSS  guidelines  incorporates  the 
language  of  the  FSS  statute.  The  statute 
provides  that  the  public  housing  agency 
may  provide  counseling  for  the  family 
with  respect  to  affordable  rental  and 
homeownership  opportunities  in  the 
private  housing  market  and  money 
management  counseling.  However,  the 
FSS  rule  has  been  revised  to  clarify  that 
the  HA  may  provide  counseling  in  any 
area  the  HA  determines  to  be 
appropriate  for  the  FSS  family  and  the 
objectives  of  the  FSS  program. 

(F)  Transitional  Assistance 

Comment.  One  commenter  stated  that 
the  FSS  rule  should  incorporate  a 
transition  component,  a  component 
which  provides  assistance  to  families 
who  have  fulfilled  the  terms  of  their 
contract,  but  continue  to  need  some 
form  of  assistance,  such  as  rent 
reductions,  food  stamps,  medical  or 
other  assistance. 

Response.  The  FSS  rule  incorporates 
the  "transitional  assistance"  provision 
that  was  contained  in  the  FSS 
Guidelines.  This  provision  permits  an 
HA  to  continue  to  offer  a  former  FSS 
family  that  is  employed  and  that  has 
completed  its  contract,  appropriate  FSS 
supportive  services  that  may  assist  the 
family  in  remaining  self-sufficient.  The 
transitional  assistance  contemplated  by 
the  FSS  program  is  continuation  of  FSS- 
related  services,  not  continuation  of 
welfare  or  public  subsidy  assistance. 

The  transitional  assistance  component 
is  intended  to  be  appUed  prudently  so 
that  scarce  resources  are  not  diverted 
from  current  FSS  families. 
Alternatively,  the  HA  may  design  the 
individual  training  and  services  plans 
so  that  the  FSS  family  will  receive 
"transitional  assistance"  while  still 
participating  in  the  FSS  program.  Under 
this  approach,  the  HA  would  allow  the 
family  a  pre-determined  time,  within 
the  term  of  the  contract,  to  receive 
transitional  assistance  after  employment 
has  been  obtained. 

G.  Modification 

Comment  One  commenter  requested 
that  the  FSS  rule  provide  a  procedure  by 


which  the  FSS  family  and  the  HA  may 
resolve  a  dispute  concerning  whether  a 
contract  moaification  is  necessary. 

Response.  As  noted  in  a  response  to 
an  earlier  comment,  the  FSS  family  may 
utilize  the  procedures  for  addressing 
grievances  currently  available  under  the 
regulations  for  the  section  6  rental 
certificate  and  voucher  programs,  and 
the  regulations  for  the  public  and  Indian 
housing  programs.  (See  24  CFR  862.216, 
887.405.  905.340.  and  part  966.) 

(H)  Termination 

Comment.  One  commenter  requested 
that  the  FSS  rule  specify  the  conditions 
under  which  an  HA  and  the 
participating  family  may  agree  to 
terminate  the  contract.  Another 
commenter  requested  that  the  FSS  rule 
clarify  what  happens  to  the  FSS  account 
if  the  contract  of  participation  is 
terminated  by  mutual  consent. 

Response.  The  circumstances  under 
which  an  HA  and  an  FSS  family  may 
agree  to  terminate  the  contract  of 
participation  may  vary  greatly.  To 
specify  the  conditions  that  qualify  for 
termination  of  the  contract  by  mutual 
consent  of  the  parties  may  exclude 
many  valid  situations,  and  would 
deprive  the  HA  of  the  discretion  of 
determining  whether  specific 
circumstances  make  termination  of  the 
contract  by  mutual  consent  appropriate. 
The  Department  believes  that  it  is 
important  that  this  determination  be  left 
to  the  HA,  and  therefore,  declines  to 
adopt  the  commenter's  suggestion. 

Uith  respect  to  the  FSS  account  issue, 
the  FSS  account  funds  will  be  forfeited 
if  the  FSS  contract  is  terminated  by 
mutual  consent. 

Comment.  Three  commenters  stated    - 
that  all  family  members  participating  in 
a  section  8  FSS  program  should  not  be 
penalized  because  one  family  member 
fails  to  comply  with  the  contract  terms. 
Twenty-seven  commenters  stated  that 
the  termination  of  section  8  assistance  is 
arbitrary  and  unfair:  that  the  failure  to 
achieve  self-sufficiency  should  not  be  a 
basis  for  taking  away  housing 
assistance.  The  commenters  stated  ttiat 
if  termination  of  housing  assistance 
remains  available  to  HAs  operating  a 
section  8  FSS  program,  then  this  option 
also  should  be  available  to  HAs 
operating  public  and  Indian  housing 
FSS  programs. 

Response.  The  FSS  statute  states  that 
the  contract  of  participation  shall 
provide  that  the  HA  may  terminate  or 
withhold  assistance  under  section  B  if 
the  section  8  FSS  family  fails  to  comply 
with  the  requirements  under  the 
contract. 

With  respect  to  the  public/Indian 
housing  FSS  programs,  the  Department 
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may  not  extend  this  option  to  these 
programs  because  the  FSS  statute 
restricts  the  option  to  terminate  bousing 
assistance  for  failure  to  comply  with  the 
terms  of  the  FSS  contract  to  the  section 
8  program. 

Comment.  One  commenter  stated  that 
the  FSS  rule  should  clarify  that  the 
termination  of  the  FSS  contract  is,  in 
and  of  itself,  insufficient  grounds  for 
termination  of  housing  assistance.  The 
commenter  recommended  that  the  FSS 
rule  provide  that  failure  to  comply  with 
the  requirements  of  the  FSS  contract 
will  be  grounds  for  termination  of 
housing  assistance  unless  "the  failure  to 
perform  is  for  reasons  that  are  beyond 
the  tenant's  control,  or  the  family  was 
a  participant  in  the  voucher  program 
before  signing  a  contract  of  participation 
in  the  FSS  program." 

Response.  The  Department  declines  to 
adopt  the  commenters  suggestion.  First, 
a  family's  participation  in  the  section  8 
program  before  becoming  a  participant 
in  the  section  8  FSS  program  has  no 
bearing  on  the  HA's  ability  to  terminate 
section  8  assistance  on  the  basis  of  the 
family's  failure  to  comply  with  the 
terms  of  the  FSS  contract.  Second,  as 
has  been  stated  earlier  in  this  preamble, 
termination  of  section  8  housing 
assistance  is  not  mandated  by  the  FSS 
statute  or  by  the  FSS  rule.  The  HA  has 
the  discretion  to  determine  whether 
termination  of  housing  assistance  is 
appropriate  for  an  FSS  family  who  fails 
to  comply  with  the  terms  of  the  FSS 
contract.  The  HA  may  decide  that 
terminating  the  family's  participation  in 
the  FSS  program  and  the  family's 
inability  to  receive  its  FSS  account 
funds  will  be  appropriate  remedy  for 
breach  of  the  FSS  contract,  without 
terminating  section  8  assistance. 
Additionally,  depending  upon  the 
specific  contract  terms  violated,  the  HA 
may  determine  the  appropriate 
resolution  is  renegotiating  the  contract 
of  participation  with  the  family. 

Comment.  Four  commenters  stated 
that  FSS  rule  should  clarify  that 
termination  of  the  FSS  contract  because 
the  FSS  family  has  completed  or 
fulfilled  the  FSS  contract  terms  is  not 
grounds  for  termination  of  housing 
assistance. 

Response.  The  FSS  rule  clarifies  that 
termination  of  the  contract  for  purposes 
other  than  failure  to  comply  with  the 
requirements  of  the  contract  is  not 
grounds  for  termination  of  section  8 
assistance. 

Comment.  Three  MA  commenters 
stated  that  the  FSS  program  should 
provide  a  mechanism  to  allow 
participants  on  reservations  to  either 
transfer  or  convert  their  existing  units  to 
the  Mutual  Help  program  or  to  access 


other  assisted  housing  that  may  be 
available  on  the  reservation  with  no  loss 
of  their  FSS  accountr 

Response.  Because  of  the  change  in 
the  FSS  statute  concerning  the 
conditions  under  which  the  FSS  family 
may  withdraw  its  FSS  account  funds  at 
the  conclusion  of  the  contract  term,  as 
discussed  earlier  in  this  preamble,  FSS 
families  may  use  their  FSS  account 
funds  to  obtain  homeownership  under 
one  of  HUD's  homeownership  programs, 
including  the  HOPE  programs,  unless 
prohibited  by  the  statute  or  regulations 
governing  the  particular 
homeownership  program. 

Comment.  One  commenter  asked 
whether  a  family  participating  in  a 
section  8  FSS  program  would  revert  to 
regular  section  8  assistance  if  the 
family's  housing  assistance  was 
terminated  under  the  section  8  FSS 
program.  Another  commenter  asked 
whether  a  family  is  still  considered  to 
hold  an  FSS  certificate  or  voucher  if  the 
participating  family  is  unable  to  achieve 
economic  self-sufficiency  at  the  end  of 
the  contract  term,  and  any  extension 
thereof,  but  retains  section  8  assistance. 
Another  commenter  suggested  that  in 
lieu  of  terminating  housing  assistance, 
the  FSS  rule  permit  the  HA  to  charge 
market  rent  for  the  FSS  unit  if  the 
family  fails  to  fulfill  its  terms  under  the 
contract. 

Response.  In  response  to  the  first 
comment,  a  section  8  FSS  family  would 
not  revert  to  "regular"  section  8 
assistance  in  the  event  that  the  family 
fails  to  comply  with  the  terms  of  the 
FSS  contract  and  the  family's  section  8 
assistance  is  terminated.  In  response  to 
the  second  comment,  if  the  FSS  family 
is  unable  to  become  self-sufficient  at  the 
end  of  the  term  of  the  contract  of 
participation,  including  any  extension 
thereof,  the  family  will  retain  its  current 
section  8  rental  certificate  or  rental 
voucher,  and  will  be  reclassified  as  a 
non-FSS  family.  With  respect  to  the 
third  comment,  in  the  pubHc/Indian 
housing  program,  there  is  no  statutory 
authority  to  adopt  the  commenter's 
suggestion,  however,  in  the  section  8 
program,  termination  of  the  family's 
housing  assistance  will  require  the 
family  to  pay  the  market  rent  to  the 
owner. 

Comment.  Two  commenters  stated 
that  the  FSS  rule  should  provide  section 
8  FSS  famiUes  with  a  procedure  to 
grieve  or  appeal  an  HA's  decision  to 
terminate  housing  assistance. 

Response.  As  noted  earlier  in  this 
preamble,  section  8  FSS  families  are 
entitled  to  request  a  hearing  in 
accordance  with  the  procedures  set 
forth  in  the  section  8  regulations,  which 
provide  for  informal  review  and 


hearings  in  the  section  8  programs.  (See 
24  CFR  882.216,  887.405)  This  is 
consistent  with  the  1992  Act 
amendment  to  the  FSS  statute  which 
requires  that  the  HA  may  terminate  or 
withhold  assistance  under  section  8  if 
the  HA  determines,  through  the 
procedures  established  in  accordance 
with  section  6(k)  of  the  1937  Act,  that 
such  action  is  necessary. 

Comment.  Several  commenters 
expressed  concern  that  an  HA  may  be 
subject  to  legal  liability  if  there  is  a 
failure  to  deliver  to  the  family  the 
supportive  services  described  in  the 
individual  training  and  services  plans. 

Response.  The  contract  of 
participation  does  not  provide  for  the 
HA  to  be  held  responsible  for  any 
failure  on  the  part  of  the  social  service 
agencies  to  deliver  services  agreed  to  be 
delivered  under  the  contract.  The 
contract  of  participation  states  that  the 
resources  and  supportive  services  to  be 
provided  are  "subject  to  availability."  In 
the  event  there  is  a  failure  on  the  part 
of  a  social  service  agency  to  dehver  the 
services  agreed  to  be  provided,  the  HA 
must  adhere  to  the  following  course  of 
action: 

First,  the  HA  must  make  a  good  faith 
effort  to  obtain  these  services  from 
another  agency.  The  PCC  should  assist 
the  HA  in  this  effort. 

Second,  if  these  services  are 
unavailable  from  another  agency,  the 
HA  must  reassess  the  family  member's 
needs  and  determine  whether  other 
available  services  would  achieve  the 
same  purpose. 

Third,  if  other  available  services 
would  not  achieve  the  same  purpose, 
the  HA  must  determine  whether  the 
unavailable  services  are  integral  to  the 
FSS  family's  advancement  or  progress 
toward  self-sufficiency.  If  the 
unavailable  services  are  determined  not 
to  be  integral  to  the  FSS  family's 
advancement  toward  self-sufficiency, 
the  HA  shall  revise  the  individual 
training  and  services  plan  to  delete 
these  services,  and  modify  the  contract 
of  participation  to  remove  any 
obligation  on  the  part  of  the  FSS  family 
to  accept  the  unavailable  services.  If  the 
unavailable  services  are  determined  to 
be  integral  to  the  family's  advancement 
toward  self-sufficiency  (which  may  be 
the  case  if  the  affected  member  is  the 
head  of  the  FSS  family),  the  HA  shall 
declare  the  contract  of  participation  null 
and  void. 

The  third  course  of  action  recognizes 
that  not  all  services  to  be  provided  to  all 
family  members  participating  in  the  FSS 
program  are  as  important  as  some 
services  to  be  provided  to  certain  family 
members.  For  example,  because  the 
head  of  the  FSS  family  bears  the  greatest 
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responsibility  under  the  FSS  program 
(the  responsibility  to  participate  in  the 
FSS  program  and  to  seek  and  maintain 
employment),  the  educational  or  job 
training  needs  of  this  individual  and  the 
services  to  be  provided  to  meet  these 
needs,  will  be  considered  more 
important  than  the  services  to  be 
provided  to  meet  other  family  members' 
needs.  However,  regardless  of  whether 
the  lost  services  affect  the  head  of  the 
family  or  another  family  member,  the 
first  course  of  action  to  be  followed  by 
the  HA  is  to  make  a  good  faith  effort  to 
obtain  the  same  or  comparable  services 
from  another  agency. 

In  the  event  that  the  contract  of 
participation  is  declared  null  and  void, 
and  the  FSS  family  is  a  participant  in  a 
section  8  FSS  program,  the  family's 
release  from  participation  in  the  FSS 
program  because  of  an  absence  of 
necessary  supportive  services  is  not 
grounds  for  termination  of  section  8 
housing  assistance.  If  a  family's 
participation  in  an  FSS  program  is 
brought  to  a  close  because  of  an  absence 
of  necessary  services,  the  family  would 
be  reclassified  as  a  non-FSS  family.  This 
reclassification  occurs  regardless  of  the 
FSS  program  in  which  the  family  was 
selected  to  participate,  i.e.,  section  8  or 
public/Indian  housing  FSS  program. 

Section  Vn.  Selection  of  FSS 
Participants 

Comment.  A  majority  of  commenters 
submitted  comments  on  the  selection  of 
FSS  participants.  Thirty-five 
commenters  stated  that  the  selection 
process  should  permit  the  use  of 
motivational  criteria.  The  commenters 
stated  that  although  motivation  should 
not  be  the  sole  basis  of  selection, 
elimination  of  any  consideration  of  this 
factor  would  increase  the  program's 
failure  rate.  Another  67  commenters 
requested  that  the  FSS  rule  permit 
selection  preference  for  individuals 
already  participating  in  employment 
and  training  programs.  An  additional  10 
commenters  suggested  that  the 
Department  permit  a  selection 
preference  for  at  least  a  percentage  of  its 
FSS  slots. 

Response.  As  a  result  of  these 
comments,  the  Department  reassessed 
its  approach  to  the  selection  process, 
and  agreed  with  the  commenters  that 
some  degree  of  motivational  screening 
and  selection  preference  should  be 
permitted.  The  type  of  selection 
preference  permitted  and  the 
motivational  screening  factors  allowed 
were  discussed  earlier  in  this  preamble 
under  section  FV,  and  again,  under  the 
"General  Comments"  section  of  this 
section  V. 


Comment.  Ten  commenters  stated 
that  the  FSS  rule  should  permit  HAs  to 
develop  the  selection  criteria  for  the 
FSS  program,  and  that  if  this  were 
permitted,  the  selection  criteria  would 
more  appropriately  reflect  local  needs, 
economic  conditions,  and  available 
resources  in  the  community. 

Response.  The  FSS  rule  establishes,  as 
did  the  FSS  Guidelines,  basic  pohcies 
and  requirements  to  be  applied  to  the 
selection  process — policies  and 
requirements  which  the  Department 
believes  are  important  to  maintain 
uniformity  in  the  operation  of  the  FSS 
program,  and  to  assure  that  the  selection 
process  is  not  discriminatory  of  certain 
groups.  However,  the  FSS  rule  provides, 
as  did  the  FSS  GuideUnes,  in  the 
provision  governing  the  Action  Plan, 
considerable  discretion  for  the  HA  to 
establish  its  selection  system  within  the 
boundaries  established  by  this  rule. 

Section  Vni.  Action  Plan 

Comment.  One  commenter  noted  that 
the  preamble  to  the  FSS  Guidelines 
requires  a  PHA,  which  operates  a  public 
housing  FSS  program,  to  submit  its 
Action  Plan  to  representatives  of  pubHc 
housing  residents,  but  where  the  PHA 
operates  a  section  8  FSS  program,  no 
similar  requirement  is  imposed.  The 
commenter  stated  that  many  section  8 
residents  are  represented  by 
organizations,  and  where  such 
organizations  exist.  PHAs  should  be 
required  to  consult  with  these  groups. 

Response.  The  Department  agrees 
with  the  commenter,  and  the  FSS  rule 
requires  that  the  PCC  must  include  a 
section  8  participant  or  pubhc  housing 
or  Indian  housing  resident.  Under  the 
FSS  statute,  an  HA  is  required  to 
consult  with  the  PCC  in  developing  the 
Action  Plan.  Accordingly,  by  requiring 
resident  representation  on  the  PCC,  the 
Department  ensures  resident 
involvement  in  the  development  of  the 
Action  Plan. 

Comment.  One  commenter,  requested 
that  the  FSS  rule  clarify  the  meaning  of 
"consultation  with  the  chief  executive 
officer  of  the  unit  of  local  government." 
The  commenter  asked  whether  the  chief 
executive  officer  could  veto  suggested 
members  of  the  PCC  or  reject  the  Action 
Plan. 

Response.  The  term  "consultation"  is 
used  in  its  standard  dictionary  sense. 
The  HA  has  the  final  decision-making 
authority  with  respect  to  the  Action 
Plan  and  the  membership  of  the  PCC. 

Comment.  One  commenter  asked  that 
the  period  of  time  within  which  Action 
Plans  must  be  submitted  to  HUD  for 
approval  be  extended  from  90  days  to 
180  days.  A  second  commenter  stated 
that  the  FSS  rule  should  establish  a  time 


limit  within  which  HUD  must  approve 
an  Action  Plan.  A  third  commenter 
stated  that  the  Department's  approval  of 
the  Action  Plan  is  excessive  and 
unnecessary. 

Response.  The  Department  declines  to 
adopt  the  first  two  commenters' 
suggestions.  The  Department  believes 
that  90  days  presents  a  reasonable  time 
period  within  which  an  HA  may  have 
an  Action  Plan  ready  for  submission  to 
HUD.  The  FSS  rule  provides  that  the 
HUD  Field  Office  may  extend  this 
deadline  for  good  cause. 

With  respect  to  HUD's  review  of 
Action  Plans,  the  FSS  rule  provides,  as 
did  the  FSS  Guidelines,  for  HAs  to 
submit  their  initial  Action  Plans  within 
90  days  of  notification  of  approval  by 
HUD  of  the  HA's  first  application  for 
units  under  the  FSS  FY  1991  and  1992 
incentive  award  competition,  or  of 
notification  of  approval  by  HUD  of  the 
HA's  award  of  new  units  starting  in  FY 
1993.  Because  notification  of  all  award 
recipients  will  occur  at  approximately 
the  same  date,  in  accordance  with  HUD 
Reform  Act  requirements,  this  means 
that  the  Action  Plans  will  be  submitted 
to  HUD  for  review  at  approximately  the 
same  time  (as  opposed  to  a  staggered 
submission).  Thus,  it  is  difficult  for  the 
Department  to  commit  itself  to  a  specific 
time  period  within  which  the  Action 
Plan  will  be  approved.  The  Department, 
however,  will  make  every  effort  to 
review  and  approve  these  plans  within 
60  days. 

With  respect  to  the  issue  raised  by  the 
third  commenter,  the  Department 
disagrees  with  the  commenter.  The 
Department  behoves  that  the 
Department's  review  of  the  Action  Plan 
is  necessary  to  assure  that  an  HA's 
proposal  for  implementation  of  a  local 
FSS  program  is  in  conformance  with  the 
policies  and  regulations  governing  the 
FSS  program. 

Comment.  Five  commenters  noted 
that  the  provisions  governing  the  Action 
Plan  encourage  HAs  to  coordinate 
supportive  services  and  activities  with 
JTPA  programs,  the  JOBS  program,  and 
other  public  and  private  programs.  The 
commenters  complained  that  their 
inability  to  give  selection  preference  to 
specific  groups  and  establish  local 
selection  criteria  would  make 
coordination  with  these  programs 
difficult,  if  not  impossible.  One 
commenter  requested  that  the  FSS  rule 
provide  more  information  on  how  the 
coordination  effort  would  work. 

Response.  As  discussed  under  the 
"General  Comments"  section  of  this 
preamble,  the  FSS  rule  provides  HAs 
with  the  option  of  giving  a  selection 
preference  for  up  to  50  percent  of  their 
FSS  slots.  The  E>epartment  believes  that 
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the  selection  preference  option  provided 
by  the  FSS  rule  should  alleviate  the 
commenters  concern  about  their  ability 
to  successfully  coordinate  suppcnrtive 
services  with  other  public  and  private 
programs. 

With  respect  to  the  issue  of  how  the 
co(»dination  effcnt  would  work,  in  the 
fall  of  1991,  the  Department  held  a 
series  of  workshops  nationwide  which 
provided  additional  information  on  how 
HAs  may  obtain  the  cooperation  of  local 
service  agencies  in  deUvering 
supportive  services  to  the  program. 
Future  workshops,  and  the  FSS 
guidebook,  which  HUD  is  preparing  for 
the  FSS  program,  also  will  address  this 
,  issue  in  further  detail.  Information 
concerning  the  coordination  effort  is 
more  apfwopriate  for  a  guidebook  than 
a  rule.  (For  further  information  on  this 
issue,  please  see  the  contact  person  for 
supportive  service  issues,  provided  at 
the  beginning  of  this  document.) 

Comment.  One  commenter  stated  that 
the  twelve  months  allotted  by  the  FSS 
Guidehnes  to  start-up  the  local  FSS 
program  (with  the  twelve-month  count 
beginning  from  the  date  of  notification 
of  approval  of  the  incentive  award 
application)  is  extremely  restrictive. 

Response.  The  Department  does  not 
believe  that  twelve  months  is  an 
unreasonable  start-up  time.  As  the  FSS 
Guidelines  and  the  FSS  rule  explain, 
implementation  of  a  local  FSS  program 
within  12  months  of  HUD's  notification 
of  approval  of  an  application  for  new 
units  means  that  activity  such  as 
outreach,  participant  selection  and 
enrollment  must  have  begim.  Full 
enrollment  and  full  service  delivery  to 
the  total  number  of  families  required  to 
be  served  need  not  occur  within  12 
months,  but  the  FSS  rule  requires  that 
full  enrollment  and  full  service  delivery 
to  the  total  number  of  families  to  be 
served  must  occur  no  later  than  two 
years  from  the  date  of  notification  of 
approval  of  the  application  for  new 
units.  The  FSS  rule  also  provides  that 
this  period  may  be  extended  by  the 
HUD  Field  Office  after  considering  the 
efforts  of  the  HA  to  deUver  these 
services,  the  availability  of  service 
resources,  and  other  local  drciunstances 
which  may  affect  the  ability  of  the  HA 
to  meet  the  delivery  of  services 
deadline. 

Comment.  One  commenter  asked  how 
HUD  will  determine  if  a  housing 
authority's  FSS  program  is  successful. 
and  what  action,  if  any.  HUD  will  take 
if  the  HAs  procram  is  imsuccessful. 

Response.  The  Department  will 
measure  the  success  of  a  local  FSS 
program  in  multiple  ways,  including, 
amcmg  other  things,  one  or  more  FSS 
family  members  (Staining  a  job  for  the 


first  time  or  obtaining  better  pajring  jobs, 
families  becoming  independent  of 
welfare  benefits,  family  members 
obtaining  a  high  school  diploma  or 
higher  education  degree,  and  families 
becoming  independent  of  welfare 
assistance  or  IVJD  housing  assistance 
(section  8,  public  or  Indian  housing 
assistance).  An  imsuccessful  program 
may  be  found  to  be  a  program  that 
includes  a  high  percentage  of  FSS 
families  withdrawing  from  the  program, 
or  a  high  percentage  of  FSS  families 
who  do  not  obtain  jobs,  do  not  obtain 
better  paying  jobs,  or  remain  on  welfare 
and  HUD  housing  assistance. 

Section  DC.  Use  of  Available  Housing 
Assistance 

No  comments  were  received  mi  this 
section. 

Section  X.  Section  8  Residency 
Requirement 

Comment.  Twenty-four  commenters 
objected  to  portability  in  the  FSS 
program  on  the  basis  that  it  would 
increase  what  the  commenters  described 
as  the  already  significant  administrative 
burdens  imposed  by  the  FSS  program. 
Three  commenters  stated  that 
portability  would  adversely  affect 
funding  for  small  non-metropohtan 
HAs,  because  FSS  families  would 
relocate  to  a  metropoUtan  area  where 
job  opportunities  may  be  more  readily 
available.  One  commenter  stated  that 
portability  should  not  be  required  for 
joint  jurisdictions.  Foiur  commenters 
stated  that  portability  should  be 
permitted  only  upon  approval  by  the 
HA.  Two  commenters  stated  that 
portability  should  be  permitted  only  if 
required  by  the  head  of  fanaily's 
employment,  e.g.  the  employer  moves  to 
another  location,  or  the  employer 
requires  the  head  of  the  family  to 
transfer  to  a  division  in  another 
location.  Another  commenter  stated  that 
the  FSS  rule,  at  a  minimum,  should 
restrict  the  number  of  moves  a  family 
can  make  during  the  term  of  the  family's 
FSS  contract. 

Response.  The  Department  declines  to 
eliminate  portability  in  the  section  8 
FSS  program.  Although  the  Department 
is  sympathetic  to  the"  commenters' 
concern  that  portability  in  the  section  8 
FSS  program  may  increase  the  HA's 
administrative  burden,  portability  is  a 
basic  component  of  the  section  8  rental 
certificate  and  voucher  programs. 

Comment.  Several  commenters  raised 
a  number  of  questions  concerning  how 
portability  will  work  under  the  FSS 
program,  and  the  specific 
responsibilities  of  the  initial  HA  and  the 
receiving  HA  to  the  FSS  family  and  to 
th«  FSS  account  The  commenters  asked 


the  following  questions:  Whether  the 
FSS  family  must  reside  within  the 
jurisdiction  of  the  initial  HA  before 
portability  may  be  exercised,  and  if  so, 
if  there  is  any  minimum  residency 
requirement;  which  agency  is 
responsible  for  monitoring  the  contract 
of  participation  of  the  FSS  family  their 
relocates  to-another  jurisdiction;  will 
the  contract  of  the  relocating  FSS  family 
continue  to  count  against  the  initial 
HA's  minimum  program  size;  and 
which  agency  is  responsible  for 
maintaining  the  FSS  account?  One 
commenter  stated  that  the  requirement 
under  the  FSS  program  that  the 
applicant  reside,  at  least  initially,  in  the 
jurisdiction  of  the  HA  administering  a 
local  section  8  FSS  program  represents 
a  change  fi-om  the  current  section  8 
certificate  and  voucher  programs,  and 
the  commenter  questioned  the  basis  for 
this  change.  Three  commenters  stated 
that  the  initial  HA  should  have  no 
obligation  for  maintaining  the  FSS 
account  of  the  FSS  family  who  has 
moved.  Another  commenter  stated  that 
the  final  rule  should  clarify  whether  the 
relocating  FSS  family  enters  into  a  new 
contract  with  the  receiving  housing 
authority. 

Response.  In  response  to  these 
comments,  the  FSS  rule  revises  the 
section  8  residency  requirement 
provision  of  the  FSS  guidelines,  and  the 
Department  believes  that  the  revised 
language  clarifies  the  responsibilities 
and  obligations  of  the  initial  HA,  and 
the  receiving  HA  under  the  FSS 
program.  However,  the  following  also 
responds  to  the  questions  raised  by  the 
commenters. 

Minimum  period  of  residency.  A 
family  who  wishes  to  participate  in  a 
section  8  FSS  program  must  live  in  the 
jurisdiction  of  the  initial  HA  for  one 
year. 

Obligations  of  the  initial  and  receiving 
HA.  There  will  be  only  one  FSS  account 
for  an  FSS  family  that  has  exercised 
portability.  The  FSS  account  will  be 
maintained  by  the  initial  HA  until  the 
family  is  "absorbed"  by  the  receiving 
HA.  i.e..  until  the  receiving  HA  stops 
billing  the  initial  HA  for  assistance  and 
instead  uses  funds  available  under  the 
receiving  HA's  ACC.  There  could  be  one 
or  two  contract  of  participation  for 
families  exercising  portability  as 
explained  below. 

Where  the  relocating  family  becomes 
a  participant  in  the  FSS  program  of  the 
receiving  HA.  Of  the  FSS  family  who 
relocates  to  another  jurisdiction 
(relocating  family)  wishes  to  participate 
in  the  FSS  program  of  the  receiving  HA, 
an  the  receiving  HA  allows  the  family 
to  participate  in  its  FSS  program,  the 
receiving  HA  will  enter  into  a  new 
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contract  of  participation  with  the  family 
for  the  term  remaining  on  the  contract 
with  the  initial  HA  (e.g.,  if  the  family 
participated  in  the  initial  HA's  FSS 
program  for  3  years,  the  receiving  HA's 
contract  will  be  for  2  years). 

W7iere  the  relocating  family  remains 
in  the  FSS  program  of  the  initial  HA.  If 
the  relocating  family  remains  a 
participant  in  the  initial  HA's  FSS 
program,  there  will  be  only  one  contract 
of  participation — the  contract  of 
participation  with  the  initial  HA. 

Disposition  of  forfeited  FSS  account 
funds.  If  the  term  of  the  contract  of 
participation,  including  any  extension 
thereof,  expires  and  the  family  is  still 
receiving  welfare  assistance,  or  if  the 
family  is  terminated  from  the  receiving 
HA's  FSS  program  because  the  family 
did  not  fulfill  its  obUgations  under  the 
contract  of  participation,  the  account 
will  revert  to  the  ACX3  project  reserve 
account  of  the  HA  who  is  using  funds 
under  its  ACC  to  provide  section  8 
assistance. 

Monitoring  the  family's  progress.  The 
HA,  which  is  responsible  for  monitoring 
the  family's  progress  under  the  contract, 
is  the  agency  that  operates  the  FSS 
program  in  which  the  family  is 
participating,  and  that  has  entered  into 
a  contract  of  participation  with  the 
family.  If  the  relocating  family  remains 
in  the  FSS  program  of  the  initial  HA 
then  that  agency  continues  to  be 
responsible  for  interacting  with  and 
monitoring  the  progress  of  the  family. 

Comment.  One  commenter  stated  that 
the  FSS  rule  should  provide  that  a 
section  8  FSS  family  relocating  to 
another  HA's  jurisdiction,  which  does 
not  operate  an  FSS  program,  or  whose 
FSS  program  does  not  offer  the  services 
needed  by  the  family,  does  not 
necessarily  forfeit  section  8  housing 
assistance.  The  commenter  stated  that 
there  may  be  circumstances  when  an 
FSS  family  must  move  into  a  new 
jurisdiction  in  order  to  be  closer  to  a 
hospital  providing  particular  treatment 
for  a  family  member,  and  the  new 
jurisdiction  may  not  provide  the  FSS 
services  needed  by  the  family.  Two 
commenter  stated  that  the  FSS  rule 
should  permit  the  initial  HA  to 
terminate  not  only  the  family's  FSS 
participation  under  the  initial  HA's  FSS 
program,  but  section  8  housing 
assistance. 

Besponse.  The  statute  and  these 
implementing  regulations  provide  that 
families  not  meeting  their  obligations 
under  the  FSS  contract  of  participation 
may,  at  the  sole  option  of  the  HA,  be 
terminated  from  the  FSS  program  and 
the  section  8  program.  The  Department 
intends  that  FSS  families  are  not  to  be 
ppnalized  in  exercising  their  right  to 


portability,  solely  because  they  cannot 
participate  in  the  FSS  program  In  their 
new  location.  A  family's  housing 
assistance  should  not  be  terminated  in 
this  situation.  However,  if  a  family  is 
subject  to  termination  in  the  FSS 
program  because  of  failure  to  meet  a 
contract  obligation,  the  family  should 
not  be  allowed  to  use  a  portability  move 
to  avoid  the  consequences  of  such 
failure;  in  this  instance,  the  PHA  may 
exercise  its  authority  to  terminate  rental 
assistance. 

Comment.  Four  commenters  stated 
that  the  FSS  rule  should  provide  that 
section  8  owners  may  incorporate 
additional  provisions  in  the  lease  of 
section  8  families  participating  in  the 
FSS  program  upon  their  enrollment  in 
the  program.  The  commenters 
recommended  that  one  of  the  provisions 
would  be  that  in  the  case  of  conflict 
between  the  lease  and  the  FSS  contract, 
the  lease  prevails.  Another  commenter 
stated  that  the  lease  should  clarify  that 
the  lease  and  grievance  provisions  that 
currently  apply,  may  not  be  waived  or 
suspended  for  FSS  participants. 

Response.  The  FSS  contract  of 
participation  contains  a  provision  that 
in  the  case  of  conflict  between  the 
provisions  of  the  contract  of 
participation  and  the  applicable  lease, 
the  provisions  of  the  lease  prevail.  The 
Department  declines  to  include  this 
provision  in  the  FSS  rule.  This  is  a 
contract  provision,  and  therefore,  is 
appropriately  contained  in  the  contract 
of  participation.  With  respect  to  the  last 
comment,  as  noted  earUer  in  this 
preamble,  the  grievance  and  informal 
hearing  procedures  that  are  applicable 
to  section  8  program  participants  and 
public/Indian  housing  program 
participants  automatically  apply  to  FSS 
participants. 

Section  XI.  PHA/IHA  Incentive  Award 
Allocation 

Comment.  One  commenter  stated  that 
the  NAHA  directed  that  at  least  10 
percent  of  all  new  units  in  FY  1991  and 
FY  1992  be  set  aside  for  the  FSS 
program.  The  commenter  stated  that 
HUD  exceeded  the  10  percent 
requirement,  and  provided  for  50 
percent  of  new  units  in  FY  1991  and  FY 
1992  to  be  reserved  for  the  FSS  program. 

Response.  The  10  percent  requirement 
set  forth  in  the  NAHA  was  the 
minimum  percentage  of  units  that  could 
be  reserved  for  the  FSS  program.  The 
Department  had  the  option  to  increase 
this  percentage  at  its  discretion. 
Considering  the  response  from  HAs  to 
the  FY  1991  and  FY  1992  FSS  incentive 
award  completions,  the  Department 
believes  that  it  made  the  correct 


decision  to  increaae  the  percentage  of 
units  reserved  for  the  FSS  program. 

Comment.  Two  commenters  asked 
what  the  consequences  would  be  if  they 
were  awarded  50  units  for  the  FSS 
program,  but  could  only  recruit  25 
families. 

Response.  In  accordance  with 
instructions  from  Headquarters,  each 
HUD  Field  Office  may  authorize  an  HA 
to  operate  a  smaller  size  program  if  the 
Field  Office  determines  mat  the  HA  is 
unable  to  operate  an  FSS  program  equal 
to  the  number  of  new  units  awarded. 
However,  the  Department  expects  the 
HA  to  make  a  good  faith  effort  to 
encourage  family  participation  in  the 
program. 

Section  XII.  Allowable  PHA/IHA  Fees 
and  Costs 

Comment.  The  majority  of  the 
commenters  complained  that  the 
allowable  section  8  administrative  fees 
would  not  cover  the  costs  of 
administering  the  FSS  program.  Several 
of  the  commenters  stated  that  units 
received  under  the  FSS  program  should 
not  be  subject  to  the  blended  rate 
calculations.  Nineteen  commenters 
offered  suggestions  on  how  additional 
fees  could  be  raised  to  assist  HAs  with 
covering  the  administrative  costs  of  the 
program.  These  comments  included 
deducting  a  percentage  of  the  family's 
FSS  account,  retaining  a  percentage  of 
the  interest  on  FSS  accounts,  and 
retaining  forfeited  FSS  account 
amounts. 

Response.  The  Department 
understands  the  commenter's  concern 
about  the  costs  of  implementation  and 
operation  of  the  program.  However,  the 
FSS  statute  and  appropriations  acts 
establish  the  allowable  FSS 
administrative  costs  and  fees.  Similarly, 
the  FSS  statute  provides  for  the 
establishment  of  an  FSS  account,  and 
provides  for  funds  (the  amount  of  which 
is  determined  as  discussed  in  following 
Section  XUI  of  this  preamble)  to  be 
placed  in  an  interest-bearing  account  by 
the  HA  on  behalf  of  the  FSS  family.  The 
Department  expects  that  its  own 
coordinative  efforts  with  other  Federal 
agencies,  and  the  coordinative  efforts  of 
HAs  will  result  in  financial  support 
from  other  sources  that  will  help  HAs 
meet  the  administrative  costs  of  the  FSS 
program. 

Comment.  One  commenter  stated  that 
the  FSS  rule  should  clarify  that  the 
amount  allocated  for  preliminary 
expenses  (preliminary  fee)  applies  to 
each  new  FSS  participant.  Another 
commenter  stated  that  the  time  frame 
allowed  to  use  preliminary  fees  should 
be  increased  from  90  days  to  a  one  year 
period,  at  least  for  the  first  five-year  FSS 
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program  that  is  implemented  by  each 
HA.  Another  commenter  stated  that  to 
further  assist  HAs,  preliminary  fees 
should  be  available  for  all  FSS 
participants  whether  they  are  selected 
from  the  waiting  list  or  are  current 
tenants. 

Response.  The  preUminary  fee  applies 
to  each  new  unit,  not  to  each  FSS 
participant.  HAs  receive  the  preliminary 
fees  for  all  new  units.  They  receive 
these  fees  whether  or  not  they  are  using 
the  new  units  for  the  FSS  program,  or 
are  using  existing  units  for  the  FSS 
program.  (Again,  the  new  units  only 
determine  the  minimum  size  of  an  HA's 
FSS  program.)  There  is  no  90  day 
limitation  on  the  use  of  preliminary 
fees. 

Section  XIII.  Family  Self-Sufficiency 
Accounts 

(A)  EstabHshment  of  Account 

Comment.  One  commenter  asked 
whether  the  amounts  placed  in  the  FSS 
account  constituted  a  double  subsidy  to 
the  family. 

Response.  The  FSS  amount  is  not 
funded  from  appropriations  by  the 
Congress.  As  provided  by  the  FSS 
statute,  the  amount  placed  in  the  FSS 
accoimt  represents  a  portion  of  the 
family's  rent 

In  the  pubUc  and  Indian  housing  FSS 
programs.  FSS  famihes  are  charged  rent 
by  the  HA  in  accordance  with  the 
procedures  utilized  by  the  HA  in  its 
non-FSS  programs,  and  the  HA  credits 
the  applicable  portion  of  the  tenant's 
rent  to  the  FSS  account.  For  purposes  of 
reporting  the  total  monthly  rent  roll  in 
the  calculation  of  operating  subsidy 
eUgibility  under  the  PFS,  an  HA  will  be 
allowed  to  exclude  the  amount  credited 
to  the  FSS  account.  While  the  FSS 
accounts  are  funded  through 
appropriation,  the  exclusion  of 
increases  in  family  income  will  have  an 
impact  on  operating  subsidy 
requirements. 

hi  the  section  8  programs.  FSS 
famihes  will  pay  rent  to  the  owners  in 
accordance  with  the  procedures  utilized 
by  the  HA  in  its  non-FSS  section  8 
programs,  and  the  HA's  housing 
assistance  payment  to  the  owner  will  be 
calculated  in  accordance  with  these 
normal  procedures.  The  HA  will  use 
housing  assistance  funds  paid  by  HUD 
for  the  FSS  deposits. 

Comment.  Five  commenters  stated 
that  HAs  should  not  be  involved  in  the 
escrowing  money  for  tenants.  Other 
commenters  expressed  concern  that  the 
FSS  account  would  present  a  significant 
accoimting  burden. 

Response.  The  FSS  statute  directs  the 
HA  to  establish  an  "escrow  savings" 


account  on  behalf  of  each  participating 
family.  The  Department  notes  that  the 
escrowing  of  funds  by  an  HA  is  not 
unique  to  the  FSS  program.  HAs  hold  a 
variety  of  funds  in  trust,  such  as 
security  deposits,  homeownership 
reserve  accounts,  and  homeownership 
equity  accounts.  The  HA's  accounting 
system  include  procedures  for  keeping 
track  of  such  funds  (e.g.,  estabhshing 
individual  family  sub-accounts  in  the 
accounting  records,  investment  of  funds 
in  HUD-approved  investments,  crediting 
of  interest  earned  to  participating 
famihes,  and  the  terms  of  withdrawal). 
HAs  may  contract  with  another 
organization  to  undertake  this  work; 
however,  the  overall  responsibility  for 
establishment  and  administration  of  the 
FSS  accounts  remains  with  the  HA. 

Comment.  Fifteen  commenters 
requested  that  the  Department 
reexamine  this  component  of  the  FSS 
program,  which  they  stated  was  not  an 
incentive  to  self-sufficiency.  An 
additional  three  commenters  stated  that 
the  FSS  account  would  not  teach 
participants  how  to  save  money.  Other 
commenters  proposed  alternative 
mechanisms  to  the  FSS  account,  which 
they  beUeved  create  an  incentive  to 
obtain  self-sufBdency.  Four 
commenters  stated  that  the  FSS  rule 
should  provide  for  the  option  of 
establishing  a  separate  FSS  account  for 
each  participating  family  or  a 
community  account  for  all  participating 
famihes.  Twenty-two  commenters  stated 
that  the  FSS  account  provisions  in  the 
FSS  Guidelines  were  unclear,  did  not 
address  the  tax  consequences  of  the  FSS 
account,  and  failed  to  provide  adequate 
guidance  concerning  disposition  of  the 
FSS  account  funds  in  the  event  of  death 
of  the  head  of  the  family,  or  in  the  event 
of  separation  or  divorce.  Six 
commenters  stated  that  the  confusion 
surrounding  the  FSS  account  results  in 
part  from  the  use  of  certain  terms, 
which  require  clarification. 

Response.  The  FSS  account  is  a 
statutorily  required  component  of  the 
FSS  program.  The  FSS  statute  provides 
for  the  establishment  of  an  "escrow 
savings"  account,  and  provides  the  basis 
for  determining  the  escrow  amount. 
Accordingly,  the  Department  has  no 
authority  to  ehminate  this  component  of 
the  FSS  program.  However,  the  1992 
Act  amendment  to  the  FSS  program 
requires  that  HAs  shall  establish  a  plan 
to  offer  Incentives  to  famihes  to 
participate  in  the  FSS  program.  The 
plan  must  include  the  establishment  of 
an  escrow  savings  account,  as  provided 
in  the  FSS  statute,  and  may  include 
other  incentives  designed  by  the  HA. 

At  the  time  of  pubucation  of  the  FSS 
Guidelines,  the  Department  had  not 


received  a  ruhng  from  the  IRS  of  the  tax 
consequences,  if  any,  on  the  FSS 
account.  The  IRS  recently  issued  an 
opinion  to  the  Department  on  this 
subject,  and  the  content  of  this  opinion 
is  incorporated  in  this  response. 

With  respect  to  the  other  concerns 
expressed  by  the  commenters  on  the 
FSS  account,  the  Department  has 
reviewed  the  escrow  account  provision 
of  the  FSS  Guidehnes,  and  has  made 
certain  revisions  to  this  section  in  the 
FSS  rule.  The  Department  believes  that 
the  revised  language  clarifies  the  issues 
raised  by  the  commenters.  The 
following,  however,  also  responds  to  the 
questions  raised  by  the  commenters. 
Type  of  FSS  account.  There  was  no 
requirement  under  the  FSS  Guidelines 
that  the  HA  maintain  a  separate  FSS 
account  for  each  FSS  family.  Under  the 
FSS  Guidelines,  HAs  were  given  the 
option  to  combine  the  funds  being  held 
for  all  FSS  famihes  into  a  single 
depository  accoujit  in  a  financial 
institution,  or  maintain  a  separate 
depository  account  in  a  financial 
institution  for  each  family.  The  FSS  rule 
removes  this  option  and  requires  HAs  to 
combine  the  fimds  being  held  for  all 
FSS  families  into  a  single  depository 
account.  This  change  was  made  in 
response  to  the  ruling  by  the  IRS,  as 
discussed  later  in  this  response  (see 
discussion  under  'Tax  Consequences  of 
FSS  account"),  which  indicates  that  FSS 
funds  may  be  subject  to  Federal  income 
tax  if  the  HA  estabhshes  a  separate 
account  for  each  participant. 

Investment  of  FSS  account  funds.  The 
FSS  rule  provides  that  the  HA  must 
deposit  the  FSS  account  funds  in  one  or 
more  of  the  HUD  approved  investments 
listed  in  Handbook  7475.1  REV.  This 
handbook  can  be  obtained  from  the 
HUD  Field  Office.  The  total  of  the  FSS 
account  funds  will  be  supported  in  the 
HA  accounting  records  by  a  subsidiary 
ledger  showing  the  account  balance 
apphcable  to  each  FSS  family. 
Investment  income  shall  be  credited 
periodically,  but  no  less  than  annually, 
to  each  participating  family's  FSS 
account. 

The  investment  income  for  the 
combined  FSS  funds  for  the  period  will 
be  prorated  and  credited  to  each 
family's  FSS  account  based  on  the 
balance  in  each  account  at  the  end  of 
the  period  for  which  the  investment 
income  is  prorated.  In  cases  where  the 
tenant  has  a  pubhc  housing  account 
receivable  balance  representing  one  or 
more  unpaid  monthly  payments,  or  the 
section  8  family  does  not  pay  the  rent 
to  the  owner  or  other  amounts  due 
under  the  lease,  the  balance  in  the 
family's  FSS  account  shall  be  reduced 
by  that  amount  prior  to  prorating  the 
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income.  (This  is  the  same  basis  outlined 
in  Low-Rent  Housing  Accounting 
Handbook  HM  7510.1.  Chapter  16, 
Section  6,  Appendix  1  and  Chapter  18, 
Section  6,  Appendix  1,  for  proraticMQ  of 
investment  income  earned  on 
homebuyer  reserve  funds  held  by  the 
HA). 

Calculation  of  the  FSS  account  cndit 
During  the  term  of  the  contract  of 
participation,  HAs  calculate  the  FSS 
account  contribution  amounts  for  each 
FSS  family  using  HUD's  FSS  account 
credit  worksheet,  which  was  distributed 
to  HAs  by  Notice  PIH  91-47,  issued  on 
November  12. 1991.  The  worksheet  will 
be  reissued  to  reflect  the  changes  to  the 
FSS  account  contained  in  the  final  rule. 
The  amount  of  the  FSS  account  credit 
varies  depending  on  the  inrnme  of  the 
family,  and  is  based  only  on  increases 
of  earned  income  since  the  date  of 
execution  of  the  contract  of 
participation. 

Whenever  the  HA  conducts  an  annual 
reexamination  or  an  interim 
redetermination  of  income  for  an  FSS 
family  during  the  terra  of  the  contract  of 
participation,  the  HA  must  compute  the 
raoDtmy  FSS  accoimt  credit  using  the 
credit  woricsheet.  (The  annual 
reexamination  or  interim 
redetermination  of  income  will  be 
conducted  in  accordance  with  the 
regulations  governing  the  section  8 
programs  and  public/Indian  housing 
programs.  See  24  CFR  882.212, 887.3S5. 
887.357,  905.315,  960.209.)  If  the  family 
had  one  or  more  interim 
redeterminations  of  income  In  the 
twelve  months  since  the  last  annual 
reexamination,  then  the  monthly 
amount  shown  on  line  12  or  13  of  the 
credit  worksheet  will  vary  during  the 
year.  Otherwise,  the  monthly  amount 
will  be  the  same  for  the  entii«'12  month 
period. 

Tax  consequences  c/FSS  account 
The  Department  requested  an  qDinion 
from  the  IRS  on  the  possible  tax 
cortsequences  of  FSS  nrrft^^ntt 
established  under  the  FSS  program.  In 
an  opinion  issued  K4ay  8, 1992,  the 
Office  of  Chief  Counsel  of  the  IRS 
responded  to  the  Department's  inquiry 
on  the  tax  consequences  of  FSS  account. 

The  IRS  stated  that  the  FSS  account 
arrangement  provided  by  the  FSS 
guidelines  is  not  considered  a  trust 
under  the  Internal  Revenue  Code,  and 
that  HAs  are  not  required  to  report  the 
interest  earned  on  the  accounts.  On  this 
issue,  the  May  8. 1992  opinion  letter 
specifically  provided  as  follows: 

|A)n  escrow  arrangement  of  the  kind 
described  in  the  |FSS)  program  guidelioes 
will  not  be  considered  a  trust  uadar  section 
641(a)  of  the  ilntemai  Rev«me]  Code  and 
section  301.770i-4(a)  of  the  legnlaUoos  (oo 


piDoadiire  and  admlaistratian),  and  the 
PHAi/IHAa  we  not  required  to  report  the 
interest  earned  in  the  FSS  AccounU  as 
income  subject  to  taxation  under  section 
641(a)  of  the  Code.  Because  the  FSS 
AccounU  are  not  trusts,  the  accounts  are  not 
grantor  tiTists. 

However,  sectioa  468B(g)  of  the  Code 
states  tliat  'fnjothing  in  any  provision  of  law 
shall  be  construed  as  providing  that  an 
escrow  account,  settlement  fund,  or  similar 
fund  is  not  subject  to  current  income  tax.  The 
Secretary  shall  prescribe  regulations 
providing  for  the  taxation  of  any  such 
account  or  fund  whethnr  as  a  grantor  trust  or 
otherwise,'  Section  46£B(g)  applies  to  funds 
established  on  or  after  August  16, 1986. 

On  February  14. 1992,  the  llnteraai 
Revenue)  Service  Issued  proposed 
regulations  under  section  466B(g)  of  the 
Code.  These  proposed  regulations,  however, 
do  not  address  escrow  accounts  of  a  type 
similar  to  the  FSS  Accounts.  Therefore,  tra 
cannot  provide  a  definitive  answer  at  this 
time  as  to  whether  the  FSS  Accounts  may  be 
Bubtect  to  potential  liabiUty  under  section 
468B(b)  of  the  Code. 

The  IRS  also  stated  that  the  funds  in 
the  FSS  account  fund  are  not  included 
in  the  gross  hacome  of  the  FSS  families 
because  these  funds  qualify  as  welfare 
benefits.  Thoeiare,  FSS  families  will 
not  have  to  pey  taxes  on  the  FSS 
account  balances,  evoi  ydien  families 
receive  a  cash  payment.  On  this  issue, 
the  May  8, 1992  t^^ion  letter  stated,  in 
relevant  part,  as  fidlows: 

Welfare  benefits  are  not  included  in  a 
taxpayer's  gross  income.  •  •  •  When 
considering  whedier  a  program's 
disburemeatt  fall  within  the  welkn 
benefits  exchisioQ.  four  factors  must  be 
examined-  (1)  the  source  of  the  funds  for  the 
pogram;  (2)  the  ciicumstaoces  of  the 
beneficiaries  of  the  pragFam;  (3)  whether  the 
payments  are  compensation  for  services:  and 
(4)  the  intent  of  Congress  in  establishing  the 
program. 
•        •        •        •        • 

If  the  PHAs  and  IHAi  do  not  «»««ftHith  a 
separate  account  for  each  participant  {i.e., 
assuming  the  participants  have  no  present 
interest  in  the  funds  held  In  escrow),  and  If 
the  benefits  are  needs  based,  the 
disbursements  (Inchiding  the  interest)  are 
welfare  benefits  and  are  not  includible  in  the 
gross  income  of  tiie  recipients. 

Finally,  the  IRS  advised  that  a  filing 
of  Form  1099  was  not  required  for  the 
FSS  account  funds.  Tlie  May  8. 1992 
opinion  letter  stated  as  follows: 

Under  section  6041  erf  the  Code,  payors  of 
fixed  or  determinable  gains,  profits,  and 
Income  aggregating  $600  or  more  are  required 
to  file  Forms  1099  with  the  Internal  Revenue 
Service. 

Distributions  that  are  not  includible  in  the 
gross  income  of  the  FSS  program 
participants,  as  discussed  above,  are  not 
required  to  be  reported  on  Forms  1099.  This 
conclusion  also  tppbm  to  the  accumulated 
interest  in  the  FSS  Accooitts  unless  a  portion 


of  the  dietribution  is  specifically  allocated  to 
interest. 

In  view  of  the  language  of  the  IRS 
opinion— "if  the  PHAs  and  IHAs  do  not 
establish  a  separate  account  for  each 
participant"— the  FSS  rule,  as  noted 
above,  requires  the  HA  to  deposit  the 
FSS  funds  for  each  participating  family 
into  a  single  depository  account.  The 
information  provided  by  the  IRS  on  the 
tax  status  of  the  FSS  account  is  not  part 
of  the  FSS  rule,  but  is  being 
incorporated  in  the  FSS  handbooks  and 
guidebooks. 

Disposition  of  FSS  account  funds 
upon  termination  from  FSS  program.  In 
the  event  a  family  is  terminated  from 
the  FSS  program  or  is  still  receiving 
welfare  assistance  by  the  date  of 
expiration  of  the  term  of  the  contract  or 
participation,  including  any  extension 
thereof,  the  disposition  of  tlie  FSS 
account  would  be  as  follows. 

In  the  section  8  FSS  program,  the  FSS 
account  funds  will  be  treated  as 
additional  program  receipts  for  payment 
of  program  expenses  under  the  HA 
budget  and  will  be  credited  to  the  HA's 
ACC  project  reserve  account 

In  the  public  and  Indian  housing 
program,  the  FSS  accounU  funds  will  be 
credited  to  the  HA's  operating  reserves 
and  counted  as  other  income  in  the 
calculation  of  PFS  operating  subsidy 
eligibility  for  the  next  budget  year. 

Disposition  of  FSS  account  in  the 
event  of  break-up  of  the  family.  It  is 
impossible  within  (he  context  of  the 
rule  to  address  all  the  various 
drcumstancas  which  may  arise,  and 
which  may  bring  into  issue  own«ship 
of  the  FSS  account.  The  FSS  Guidelines 
addressed  FSS  account  succession 
rights  if  the  head  of  the  FSS  family 
ceased  living  in  the  assisted  housing 
unit,  and  the  FSS  rule  incorporates  this 
provision.  However,  the  rule  cannot 
address  every  circumstance  that  may 
trigger  succession  rights.  The 
Department's  program  handbooks  will 
provide  further  guidance  on  specific 
circumstances  involving  this  issue,  and 
the  HA  may  contact  the  HUD  Field 
Offices  for  additional  gmdance  on  this 
matter. 

Comment.  One  commenter  expressed 
concern  that  creditors  may  make  claims 
on  the  FSS  accoimts  which  would  resuh 
in  HAs  inciirring  legal  costs  to 
determine  entitlement  to  the  funds.  The 
commenter  asked  whether  in  such 
situations  the  HA  could  deduct  legal 
fees  from  funds  in  the  FSS  account. 

Response.  The  HA  may  not  deduct 
legal  fees  from  funds  in  the  FSS  account 
to  cover  any  administrative  coets. 
including  )egal  costs,  involved  in  the 
operation  of  the  FSS  program.  The  FSS 
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statute  provides  for  the  FSS  account  to 
be  established  for  the  FSS  family,  and 
use  of  the  FSS  account  funds  is  limited 
by  the  FSS  statute  for  the  benefit  of  the 
FSS  family,  as  such  time  as  the  family 
fulfills  its  obligations  under  the  contract 
of  participation,  and  is  no  longer  a 
recipient  of  welfare  assistance. 

Comment.  Five  commenters  asked 
whether  the  FSS  account  would  be 
counted  as  income  or  an  asset  affecting 
the  family's  eUgibility  for  other 
assistance  or  programs. 

Response.  The  answer  to  this  question 
depends  upon  the  specific  benefit 
program  at  issue,  and  the  laws 
governing  that  program. 

With  respect  to  the  AFDC  and 
Medicaid  programs,  which  are 
administered  by  HHS,  the  Department 
requested  that  HHS  issue  guidance  to 
State  officials  clarifying  how  FSS 
accounts  would  affect  benefits  under 
these  two  programs.  In  a  letter  dated 
April  27, 1992,  the  Secretary  of  HHS 
replied  in  relevant  part  as  follows: 

In  the  spirit  of  our  Memorandum  of 
Understanding,  we  are  issuing  written 
clarification  to  both  State  welfare  and 
Medicaid  agencies  advising  that  the  money 
in  an  FSS  family's  escrow  account  would  not 
be  considered  to  be  available  income  or 
resources  under  AFDC  and  Medicaid 
regulations  so  long  as  the  family  lacks  the 
legal  ability  to  use  the  money  for  its  support 
and  maintenance. 

For  programs  other  than  AFDC  and 
Medicaid  ,  the  laws  governing  the 
specific  benefit  program  at  issue  must 
be  examined  to  determine  whether  the 
FSS  account  is  classified  as  income  for 
purposes  of  this  program.  Where  HUD 
determines  the  effect  of  the  FSS  accoimt 
funds  on  other  benefit  programs,  HUD 
Headquarters  will  advise  its  Field 
Offices,  and  these  offices,  in  turn,  will 
advise  participating  HAs. 

Comment.  A  few  commenters 
expressed  concern  about  possible 
conflict  with  State  laws  with  respect  to 
the  establishment  and  administration  of 
the  FSS  accoimts. 

Response.  The  FSS  account  under  the 
FSS  program  is  not  the  type  of  "escrow 
accoimt"  for  which  States  generally 
impose  rigid  requirements  with  respect 
to  the  structure  of  the  account  and  the 
disbursement  of  funds.  However,  each 
HA  should  consult  its  legal  counsel  for 
further  guidance  on  the  this  issue. 

(B)  Amount  of  FSS  Credit 

Comment.  Two  commenters  stated 
that  the  FSS  statute  does  not  require  the 
family  to  be  a  contributor  to  the  FSS 
account  The  commenters  stated  that, 
under  the  FSS  Guidelines,  the  family 
spears  to  pay  into  the  FSS  account  30 
percent  of  their  newly  increased 


income.  The  commenters  stated  that  this 
is  contrary  to  the  FSS  statute  whidi 
prohibits  consideration  of  increases  in 
earned  income  in  calculating  what  a 
tenant  is  supposed  to  pay  for  rent.  The 
commenters  stated  that  the  statute 
simply  establishes  the  FSS  account,  it 
does  not  say  that  the  tenant  must  be  the 
contributor. 
Response.  The  FSS  statute  provides. 

For  each  participating  family  whose 
monthly  adjusted  income  is  less  than  50 
percent  of  the  area  median  income,  the 
difference  between  30  percent  of  the  adjusted 
income  of  the  participating  family  shall  be 
placed  In  an  interest-bearing  escrow  account 
established  by  the  public  housing  agency  on 
l)ehalf  of  the  participating  family.  For 
families  with  Incomes  between  SO  and  80 
percent  of  the  area  median  income,  the 
Secretary  shall  provide  for  escrow  of  the 
difference  between  30  percent  of  the  family 
income  and  the  amount  paid  by  the  family 
for  rent  as  determined  by  the  Secretary  under 
paragraph  (1)  [paragraph  (d)(1)  of  Section 
554]. 

The  method  for  determination  of  the 
FSS  account  credit  as  set  forth  in  the 
FSS  GuideUnes  and  the  FFS  rule  is 
consistent  with  the  language  of  the  FSS 
statute.  The  amount  of  the  FSS  family's 
increased  earned  income  that  is  going  to 
the  HA  is  not  rental  income;  it  is  the 
FSS  account  credit  The  FSS  account  is 
similar  to  a  savings  account,  and,  as 
such,  is  a  central  component  of  the  FSS 
program.  Having  a  portion  of  the  FSS 
family's  increased  earned  income 
placed  in  the  FSS  account  is  an 
incentive  to  the  family  for  becoming 
self-sufficient.  Under  the  FSS  program, 
the  family  gains  a  reward  (the  FSS 
account  funds)  for  fulfilling  the 
obUgations  under  the  contract  of 
participation,  and  becoming 
independent  of  welfare  assistance. 
Holding  the  FSS  family's  rent  at  its  pre- 
employment  level,  while  funding  the 
FSS  account  fi-om  elsewhere,  would  not 
demonstrate  the  value  of  work  and 
saving  for  the  future.  In  addition,  the 
Congress  did  not  provide,  nor  did  it 
indicate  in  the  FSS  authorizing  statute 
that  it  would  provide,  an  additional 
source  of  funds  for  the  FSS  accounts. 

Comment.  Several  commenters 
criticized  the  computation  of  the  FSS 
account  as  set  forth  in  the  FSS 
Guidelines,  and  requested  that  this 
method  be  simplified  in  the  rule.  The 
commenters  stated  that  the  GuideUnes 
provide  a  much  more  cxmibersome 
method  for  computing  the  FSS  account 
credit  amount  than  the  statute  requires. 

Response.  In  the  FSS  rule,  the 
Department  has  revised  and  clarified  the 
method  of  computation  of  the  FSS 
accoimt  credit  amount. 

Comment.  One  commenter  stated  that 
while  the  FSS  Guidelines  address  the 


calculation  of  escrow  credit^  they  do  not 
address  the  calculation  of  tenant  rent. 

Response.  Contributions  toward  the 
rents  for  FSS  participants  are  calculated 
in  the  same  way  as  contributions  toward 
rents  for  non-FSS  participants.  As 
family  income  increases,  family 
contributions  toward  rents  will  increase 
in  accordance  with  the  applicable 
provisions  of  24  CFR  parts  813.  887. 
905,  and  913. 

Comment.  One  commenter  stated  that 
the  Department  needs  to  provide  a 
mechanism  for  HAs  to  collect  the 
monies  to  be  placed  in  the  section  8 
families'  FSS  accounts.  Six  commenters 
expressed  concern  about  what  action  to 
take  if  the  FSS  family  refuses  to  pay  the 
FSS  accoimt  credit  amount. 

Response.  The  HA  does  not  collect 
the  FSS  account  funds  from  the  tenant. 
In  the  pubhc/Indian  housing  FSS 
programs,  the  HA  collects  the  rent  and 
credits  a  portion  of  the  rent  to  the  FSS 
account.  In  the  section  8  FSS  program, 
the  PHA  will  use  the  housing  assistance 
funds  paid  by  HUD  for  the  FSS  account 
credit.  If  the  FSS  family  does  not  pay 
the  full  tenant  rent  or  other  amounts 
due  under  the  lease,  and  the  HA  decides 
not  to  terminate  the  family  from  the  FSS 
program,  the  FSS  account  balance 
would  be  reduced  by  the  amount  of  any 
unpaid  tenant  rents  or  other  amounts 
due  under  the  lease. 

(C)  Investment  of  Funds  in  FSS 
Accounts 

No  comments  were  received  on  this 
subsection. 

(D)  Disposition  of  FSS  Accounts 

(1)  (Withdrawal) 

Comment.  One  commenter  stated  that 
the  FSS  rule  should  clarify  that  if  a 
family  fulfills  its  obligations  under  the 
contract  of  participation,  the 
disbursement  of  FSS  funds  to  the  family 
is  not  discretionary  on  the  part  of  the 
HA.  The  commenter  expressed  concern 
about  the  language  in  the  FSS 
GuideUnes  which  provides  that  the  FSS 
account  "may  be  paid"  to  the  head  of 
the  participating  family.  Another 
commenter  stated  that  the  rule  should 
clarify  that  FSS  account  funds  may  be 
disbursed  before  expiration  of  the  five- 
year  contract  if  all  obligations  under  the 
contract  have  been  met.  Two 
commenters  stated  that  the  rule  should 
permit  tenants  and  HAs  to  draw  on 
funds  in  the  FSS  accounts  in  emergency 
situations.  Seven  commenters  stated 
that  the  rule  should  provide  for  the  FSS 
account  funds  to  be  made  available  to 
families  who  fulfill  the  terms  of  the  FSS 
contract,  but  stiU  require  some  form  of 
housing  assistance. 
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Response.  The  FSS  rule  clarifies  that 
the  HA  must  pay  the  FSS  account  funds 
to  the  FSS  family,  minus  any  accounts 
owed  to  the  HA  (e.g.,  for  any  unpaid 
rent,  tenant  damage  or  section  8  vacancy 
loss)  when  (1)  the  family  has  fulfilled  its 
obUgations  under  the  contract  of 
participation,  and  (2)  the  family  is  no 
longer  a  recipient  of  wel&re. 

With  respect  to  the  issues  of 
withdrawal  of  FSS  account  funds  in 
emergency  situation  and  disbursement 
of  the  funds  of  femilies  who  fulfilled  the 
terms  of  the  contract  but  still  require 
housing  assistance,  the  FSS  statute,  as 
amended  by  the  1992  Act.  peimits  the 
HA  to  make  certain  amounts  in  the  FSS 
account  available  to  the  participating 
fiamily  before  full  performance  of  the 
family's  obligations  under  the  contract  if 
(1)  the  family  has  complied  with  and 
completed  interim  goals  set  forth  in  the 
contract,  and  (2)  the  need  for  early 
withdrawal  of  a  portion  of  the  FSS 
account  funds  is  for  purposes  consistent 
with  the  contract.  Expenditi^e  of  a 
portion  of  the  FSS  account  funds  for 
purposes  consistent  with  the  contract 
would  include  expenditures  for  higher 
education  (e.g..  college,  graduate 
school),  )ob  training  or  business 
development. 

Comment.  One  commenter  stated  that 
the  FSS  rule  should  clarify  that  no 
escrow  credit  will  be  given  for  any 
period  in  which  the  FSS  family  has 
failed  to  comply  with  the  obligations 
under  the  FSS  contract,  the  lease  or  the 
certificate/voucher.  The  commenter 
stated  that  no  retroactive  rent  charges 
stemming  from  failure  to  report  or 
inaccurate  reporting  of  income  should 
be  paid  to  the  FSS  account. 

Response.  Under  HUD's  section  8  and 
public/Indian  housing  programs,  failure 
to  report  all  income  constitutes  fraud. 
The  commission  of  fraud  is  grounds  for 
termination  from  the  section  8 

Erograms,  the  pubhc  and  hidian 
ousing  programs,  and  the  FSS 
program.  If  the  HA  does  not  wish  to 
terminate  the  section  8  subsidy,  or  evict 
the  family  from  public  at  Indian 
housing,  the  HA  may  terminate  the 
family  from  the  FSS  program.  An  HA's 
policies  with  respect  to  these  issues 
should  be  included  in  the  FSS  Action 
Plan  or  in  the  section  8  administrative 
plan.  In  any  event,  the  HA  must  not 
credit  the  family's  FSS  account  with  any 
portion  of  the  back  rent. 

Comment.  Eight  commenters  stated 
that  the  FSS  rule  should  estabUsh 
stipulations  on  the  use  of  FSS  account 
funds.  The  commenters  stated  that  the 
FSS  account  funds  should  be  targeted 
for  education,  homeowneiship 
downpayments  or  home  improvement 
projects. 


Response.  The  FSS  statute  does  not 
provide  the  Department  with  the 
discretion  to  impose  stipulations  on  the 
family's  use  of  its  FSS  account  funds, 
except  with  the  respect  to  the  section  8 
homeownership  program  referenced 
eculier  in  this  preamble. 

(2)  (Succession) 

Comment.  One  commenter  stated  that 
the  succession  provision  in  the  FSS 
Guidelines  assigns  too  liberal  a  right  to 
the  FSS  family  by  allowing  remaining 
family  members  to  continue  occupancy 
in  the  unit,  and  to  assume  entitlement 
to  the  FSS  account  if  the  head  of  the 
family  leaves.  The  commenter 
recommended  that  this  provision  be 
strengthened  to  require  that  the 
remaining  family  members  must  meet 
the  criteria  established  by  the  HA  for 
remaining  family  members  under  its 
admission  and  occupancy  policy. 

Response.  The  Department  disagrees 
with  the  commenter  that  the  succession 
provision  is  too  Hberal.  This  section 
provides  that  the  members  of  the  family 
who  remain  in  the  assisted  unit  after  the 
initial  head  of  the  family  has  departed, 
and  after  consultation  with  the  HA. 
shall  have  the  right  to  designate  another 
family  member  to  receive  the  FSS 
account  funds.  If  the  HA  determines 
that  the  other  members  of  the  family 
who  executed  individual  training  and 
services  plans  did  not  meet  their 
obligations  under  these  plans  (which  are 
part  of  the  contract  of  participation),  or 
that  the  iwwly  designated  head  of  the 
family  is  unwrilling  to  become  employed 
or  otherwise  meet  its  obligations  under 
the  contract,  the  HA  may  terminate  the 
family's  participation  in  the  FSS 
program,  and  under  the  section  8  FSS 
program,  the  HA  may  terminate  the 
family's  section  8  housing  assistance.  In 
such  cases,  the  FSS  account  would  be 
forfeited  upon  termination  from  the  FSS 
program. 

(3)  (Forfeiture) 

Comment.  Two  commenters  asked 
that  the  FSS  rule  provide  additional 
guidance  on  the  utilization  and 
disposition  of  forfeited  FSS  account 
funds.  One  commenter  expressed 
concern  about  legal  challenges  to 
complete  forfeiture  of  the  funds. 
Another  commenter  suggested  that  a 
mechanism  should  be  estabUshed  to 
have  the  forfeited  FSS  account  funds  go 
directly  to  HUD,  rather  than  the  HA,  to 
avoid  any  appearance  of  conflict  of 
interest  on  die  part  of  the  HA. 

Response.  The  disposition  of  forfeited 
FSS  account  funds  was  addressed  in  an 
earher  response  concerning  disposition 
of  FSS  accoimt  funds  upon  termination 
from  the  FSS  program.  The  Department 


does  no*  beh'eve  that  it  is  necessary  for 
the  FSS  account  funds  to  go  directly  to 
HUD  upon  forfeiture.  Although  some 
famihes  may  challenge  the  forfeiture  of 
the  FSS  account  funds,  the  Department 
points  out  that  the  FSS  statute  provides 
for  the  conditions  under  which  the  FSS 
account  funds  may  be  disbursed  to  the 
family,  and  conversely,  forfeited,  if  the 
family  fails  to  meet  these  conditions. 

(E)  Waiting  Period 

Comment.  One  commenter  objected  to 
the  two  year  walling  period  which  may 
be  imp(»ed  upon  a  former  participating 
family  who  wishes  to  reapply  for 
housing  assistance.  Another  commenter 
questioned  HUD's  authority  for 
permitting  imposition  of  a  waiting 
period.  Another  commenter  suggested 
that  the  waiting  period  be  extended 
from  two  to  five  years  to  stimulate  more 
prudent  use  of  the  FSS  account  funds. 

Response.  The  FSS  Guidelines 
provided  the  two  year  waiting  period  as 
an  option,  not  a  requirement,  available 
to  HAs  under  the  FSS  program.  The 
Department's  authority  to  incorporate 
this  provision  in  the  FSS  Guidelines 
arises  from  the  rulemaking  authority 
provided  by  the  FSS  statue,  and  the 
general  rulemaking  authority  provided 
HUD  under  section  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 
Notwithstanding  the  fact  that  the  two 
year  waiting  period  was  established  as 
an  option  available  to  PHAs  and  the 
Department  has  authority  to  provide  for 
this  option,  the  Department  has  decided 
to  remove  this  option  from  the  FSS 
program  since  receipt  of  the  FSS 
accounts  funds  is  no  longer  triggered  by 
the  FSS  family  leaving  assisted  housing. 

Section  XIV.  Efifect  of  Increases  in 

Family  Inrnnnf 

Comment.  One  commenter  expressed 
concern  that  the  increase  in  earned 
Income  of  the  family  during  its 
participation  in  the  FSS  program  may 
count  against  the  family  in  other  benefit 
or  service  programs,  and  result  in  the 
participant's  ineligibility  for  these 
programs. 

Response.  The  Department  recognizes 
that  this,  unfortunately,  may  be  the  case 
in  certain  programs.  However,  whether 
the  increase  in  earned  income  affects 
the  FSS  family's  eligibility  for  other 
benefit  or  service  programs  depends 
upon  the  statutes  and  regulations 
governing  the  particular  program  at 
issue.  As  discussed  earlier  in  the 
preamble,  the  Secretary  of  HHS  has 
advised  the  FSS  account  will  not  be 
considered  to  be  available  income  or 
resources  under  the  AFDC  and 
Medicaid  programs  so  long  as  the  FSS 
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family  lacks  the  legal  ability  to  use  the 
money  for  its  support  and  maintenance. 
Additional  information  brought  to  the 
attention  of  HUD  concerning  other 
Federal,  State  or  local  benefit  programs, 
will  be  made  available  to  participating 
HAS. 

Section  XV.  On-Site  Facilities 

Comment.  One  commenter  stated  that 
the  FSS  rule  should  mandate  that 
certain  FSS  program  related  activities  be 
conducted  on-site,  such  as  education, 
job  training  and  child-Care  activities. 

Response.  To  require  FSS  supportive 
services  to  be  conducted  on-site  would 
exceed  the  Department's  authority 
provided  under  the  FSS  statute. 

Section  XVI.  Reports 

.    Comment.  Four  commenters  stated 
that  the  reporting  requirements  imposed 
by  the  FSS  GuideUnes  are  excessively 
burdensome.  Another  commenter  stated 
that  the  reporting  requirements  should 
include  a  description  of  the 
effectiveness  of  the  program.  One 
commenter  stated  that  the  reporting 
requirement  needs  to  describe  more 
precisely  the  information  that  is 
required.  Another  commenter  stated 
that  HUD  should  encourage  HAs  to  keep 
track  of  actual  costs  associated  with  the 
■  program.  One  commenter  stated  that 
HUD  should  provide  a  simple  report 
form  for  HAs  to  submit. 

Response.  The  FSS  statute  requires 
each  HA  to  submit  the  report  on  the  FSS 
program.  The  report  imposed  by  Section 
XVI  of  the  Guidelines,  and  also  imposed 
by  a  comparable  section  in  FSS  rule, 
requires  a  description  of  the 
effectiveness  of  the  program.  The 
Department  is  developing  forms  for 
annual  FSS  reporting.  These  forms  with 
accompanying  instructions  will  be 
distributed  to  HAs  after  they  are 
finalized. 

Ccminonts  on  HUD  Proposal 

Proposal.  In  the  preamble  to  the  FSS 
Guidelines,  under  the  discussion  of  the 
contract  of  participation  (56  FR  49594). 
the  Department  advised  that  it  was 
considering  including  a  provision  in  the 
FSS  contract  of  participation,  which 
would  provide  the  relocation  of  famihes 
from  one  imit  to  another  under  certain 
circumstances.  The  proposal  provided 
that  if  a  FSS  family  is  living  in  a  public/ 
Indian  housing  unit  or  a  project-based 
certificate  unit  reserved  for  the  FSS 
program,  the  HA  or  the  owner  of  the 
project-based  certificate  unit,  may 
require  the  FSS  family  to  move  to 
another  assisted  unit  to  make  the  unit 
available  for  another  FSS  family.  The 
Department  stated  that  such  a  move  may 
be  appropriate  if  the  FSS  family  who  is 


required  to  relocate  to  another  unit  is  no 
longer  in  need  of  on-site  FSS  supportive 
services,  or  has  failed  to  fulfill  its 
obligations  under  the  FSS  contract.  The 
proposal  also  would  provide  for  the 
relocation  of  non-FSS  families  for  the 
purpose  of  making  the  unit  available  for 
an  FSS  family.  The  Etepartment 
specifically  requested  comments  on  this 
proposal,  and  advised  that 
implementation  of  the  proposal  would 
require  an  amendment  to  the  section  8 
and  the  public/Indian  housing 
regulations. 

Comments.  Nine  commenters 
submitted  comments  on  the  proposal. 
Two  commenters  stated  that  they 
supported  the  proposal.  The  remaining 
commenters.  however,  were  concerned 
that  the  proposal,  if  implemented, 
would  trigger  lawsuits,  or  at  a 
minimum,  would  appear  punitive  to 
those  families  who  chose  not  to 
participate  in  the  FSS  Program.  Their 
comments  include  the  following: 

"This  proposal  appears  to  override 
the  rights  to  which  residents  are  entitled 
through  their  leases,  in  both  section  8 
and  public  housing  units.  The 
guidelines  appear  to  suggest  that  PHAs/ 
IHAs  and  private  owners  may  ignore 
residents'  leasehold  interests  in  a 
particular  unit  in  order  to  pursue 
programmatic  goals  adopted  after 
agreement  to  the  current  resident's 
lease.  Also  the  guidelines  make  no 
mention  of  appropriate  actions  through 
lease  and  grievance  proceedings  already 
in  place  for  some  of  these  residents,  or 
to  the  requirements  of  state  and/or  local 
landlord-tenant  law." 

"While  we  understand  the  desire  to 
build  in  as  many  incentives  as  possible 
for  those  families  participating  in  FSS, 
it  is  not  an  acceptable  practice  to  move 
already  established  families  from  their 
housing  in  order  to  make  room  for 
others.  This  would  be  extremely 
disruptive  and  punitive  to  those 
families,  who  for  whatever  reasons, 
choose  not  to  participate,  resulting  in 
bad  feelings  toward  the  program  and 
those  participating  in  it." 

Response.  Although  very  few 
commenters  submitted  comments  on 
this  proposal,  the  Department  has 
decided  not  to  adopt  this  proposal  as 
part  of  the  FSS  program,  at  this  time. 

V.  Other  Matters 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  major 
rule  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  would  not  have  (1) 
an  annual  effect  on  the  economy  of  $100 


million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  the  United  States-based  enterprises  in 
domestic  or  export  markets. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
pubhcation  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  rule  governs  the 
procedures  under  which  PHAs  (an  IHAs 
that  elect  to  participate  in  the  FSS 
program)  use  pubUc  housing 
development  assistance  and  section  8 
rental  assistance,  together  with  public 
and  private  resources,  to  provide  an 
assistance  package  of  housing  and 
supportive  services,  designed  to  enable 
participating  families  to  achieve  self- 
sufficiency.  While  this  rule  requires 
that,  commencing  in  FY  1993,  all  PHAs 
receiving  new  rental  units,  or  new  rental 
certificates  and  vouchers,  must  operate 
a  FSS  program,  this  requirement  is  not 
based  in  regulation,  but  in  statute.  The 
rule  provides,  in  accordance  with 
statutory  authority,  that  PHAs  may  be 
excepted  from  operating  an  FSS 
program,  or  may  be  permitted  to  operate 
a  small  FSS  program,  if  local 
circumstances  make  it  infeasible  for  the 
PHA  operate  an  FSS  program,  if  local 
circumstances  make  it  infeasible  for  the 
PHA  operate  an  FSS  program  of 
minimum  size,  or  any  size  FSS  program. 
The  FSS  statute,  however,  provides  no 
exemption  from  operation  of  an  FSS 
program  solely  on  the  basis  that  a  PHA 
is  a  small  PHA.  The  FSS  statutory 
requirements,  as  implemented  by  this 
rule,  apply  to  all  PHAs  regardless  of 
size. 

Environmental  Impact 

With  respect  to  this  rule,  a  Finding  of 
No  Significant  Impact  has  been  made  in 
accordance  vdth  HUD  regulations  at  24 
CFR  part  50.  which  implement  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  The  rule 
does  not  concern  the  development  of 
public  or  Indian  housing  projects  or 
imits  to  be  assisted  under  the  section  8 
rental  certificate  or  voucher  programs  or 
other  activities  with  the  potential  for 
significant  physical  impacts.  The  rule 
concerns  requirements  for  the  provision 
of  supportive  services,  which,  under  24 
CFR  50.20(o)  and  50.19,  have  been 
categorically  excluded  from  NEPA 
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review  or  compliance  under  the 
environmental  laws  listed  in  24  CFR 
50.4  due  to  lack  of  physical  impact.  This 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  room 
10276,  451  Seventh  SUreet  SW.. 
Washington,  DC  20410. 

Sxecutive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  rule  may  have  a 
significant  impact  on  the  maintenance 
and  general  well-being  of  some  families. 
The  objective  of  the  Family  Self- 
Sufficiency  program  is  assist  low- 
income  families  move  from  economic 
dependency  to  economic  independence. 
The  objective  of  this  rule  is  to  provide 
the  regulatory  guidance  that  PHAs  may 
require  to  successfully  achieve  the 
objectives  of  this  program.  Since  the 
impact  on  the  family  is  considered 
beneficial,  no  further  review  under  the 
wder  is  necessary. 

Bxecutive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  rule  would  not 
have  substantial,  direct  effects  on  States, 
on  their  pohtical  subdivisions,  or  on 
their  relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
Tarious  levels  of  government.  The  rule 
is  limited  to  implementing  the 
procedures  under  which  PHAs  and 
IHAs  will  operate  local  Family  Self- 
Sufficiency  programs.  The  Family  Self- 
Suffidency  program  is  an  assistance 
program,  the  objective  of  which  is  to  aid 
ramilies  in  obtaining  economic 
independence  by  providing  these 
fiamilies  with  affordable  housing  and 
supportive  services  which  will  help 
them  reach  this  goal. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1569  in  the  Department's 
Semiannual  Agenda  of  Regulations, 
published  on  April  26, 1993  (58  FR 
24382,  24435)  under  ExecuUve  Order 
12291  and  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 

24  CFH  Part  905 

Grant  programs — Indians,  Low  and 
moderate  income  housing.  Aged,  Grant 
prognms — housing  and  community 
development,  Handicapped,  Indians, 


Loan  programs — housing  and 
community  development,  Loan 
programs — Indians.  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  962 

Grant  programs — housing  and 
commimity  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  984 

Grant  programs — housing  and 
community  development.  Rent 
subsidies,  reporting  and  recordkeeping 
requirements. 

Accordingly,  title  24  of  the  code  of 
Federal  regulations  is  amended  by 
adding  a  new  subpart  R  to  part  905,  and 
by  adding  new  parts  962  and  984  to  read 
as  follows: 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  905  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437u,  1437aa, 
1437bb.  1437CC,  1437ea;  25  U.S.C.  450e(b); 
42  U.S.C  3535(d). 

2.  A  new  subpart  R  is  added  to  part 
905  to  read  as  follows: 

Subpart  R— Indian  Housing  Family  Salf- 
Sufficianqr  Program 

General 

905.3001  Purpose  and  applicability. 

905.3002  Program  objectives. 

905.3003  Definitions. 

905.3004  Basic  requirements  of  the  FSS 
program. 

Program  Development  and  Approval 
Procadurea 

905.3011  Action  Plan. 

905.3012  Program  Coordinating  Committee. 

905.3013  FSS  family  selection  procedures. 

905.3014  On-site  facilities. 

Program  Operation 

905.3020  Program  implementation. 

905.3021  Administrative  fees. 

905.3022  Contract  of  participation. 

905.3024  Total  tenant  payment  and 
increases  in  family  income. 

905.3025  FSS  account. 

Reporting 
905.3030    Reporting. 

Subpart  R— 4ndl«n  Housing  Family 
Salf-Sufflclancy  Proflram 

General 

1 905.3001    Purpose,  scops,  snd 
spplicability. 

(a)  Purpose.  (1)  The  purpose  of  the 
Family  Self-Sufficiency  (FSS)  program 
is  to  promote  the  development  of  local 
strategies  to  coordinate  the  use  of  public 
and  Indian  housing  assistance  and 
housing  assistance  under  the  section  8 


rental  certificate  and  rental  voucher 
programs  with  public  and  private 
resources,  to  enable  families  eligible  to 
receive  assistance  under  these  programs 
to  achieve  economic  Independence  and 
self-sufficiency. 

(2)  The  purpose  of  this  subpart  is  to 
implement  the  policies  and  procedures 
applicable  to  operation  of  a  local  FSS 
program  under  HUD's  Indian  housing 
proo-am. 

(b)  Applicability.  This  subpart  applies 
to  Indian  housing  authorities  that  elect 
to  operate  a  local  FSS  program,  and 
where  such  an  election  is  made,  to 
Indian  housing  assisted  under  the  U.S. 
Housing  Act  of  1937.  and  developed  or 
operated  by  an  IHA  in  an  Indian  area, 
as  defined  in  24  CFR  905.102.  This 
subpart  does  not  apply  to  the  Mutual 
Help  Homeownership  Program  or  the 
Turnkey  III  Program.  Indian  housing 
authorities  that  elect  to  participate  in 
the  FSS  program  are  not  subject  to 
minimum  program  size  requirements. 
Additionally.  Indian  housing  authorities 
that  received  Indian  housing  units 
under  the  FSS  incentive  award 
competitions  are  not  subject  to  the 
minimum  program  size  requirements. 

S  905.3002    Program  objactlvas. 

The  objective  of  the  FSS  program  is  to 
reduce  the  dependency  of  low-income 
families  on  welfare  assistance  and  on 
section  8,  public  or  Indian  housing 
assistance  or  any  Federal.  State,  or  local 
rent  or  homeownership  subsidies. 
Under  the  FSS  program,  low-income 
families  are  provided  opportunities  for 
education,  job  training,  counseling,  and 
other  forms  of  social  service  assistance, 
while  living  in  assisted  housing,  so  that 
they  may  obtain  the  education, 
employment,  and  business  and  social 
skills  necessary  to  achieve  self- 
sufficiency,  as  this  term  is  defined  in 
§  905.3003  of  this  subpart.  The 
Department  will  measure  the  success  of 
a  local  FSS  program  not  only  by  the 
number  of  families  who  achieve  self- 
sufficiency,  but  also  by  the  number  of 
FSS  families  who,  as  a  result  of 
participation  in  the  program,  have 
family  members  who  obtain  their  first 
job,  or  who  obtain  higher  paying  jobs; 
no  longer  need  benefits  received  under 
one  or  more  welfare  programs:  obtain  a 
high  school  diploma  or  higher 
education  degree:  or  accomplish  similar 
goals  that  will  assist  the  family  in 
obtaining  economic  independence. 

1905.3003    Dafinftions. 

As  used  in  this  subpart: 

Act  means  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437-1440). 

Action  Plan.  See  §905.3011  of  this 
subpart. 
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Certification  means  a  written 
assertion  based  on  supporting  evidence, 
provided  by  the  FSS  family  or  the  IHA. 
as  may  be  required  under  this  subpart, 
and  v\'hich: 

(1)  Shall  be  maintained  by  the  IHA  in 
the  case  of  the  fiamily's  certification,  or 
by  HUD  in  the  case  of  the  IHA's 
certification; 

(2)  Shall  be  made  available  for 
inspection  by  HUD.  the  IHA,  and  the 
public,  as  appropriate;  and 

(3)  Shall  be  deemed  to  be  accurate  for 
purposes  of  this  subpart,  unless  the 
Secretary  or  the  IHA,  as  applicable, 
determines  otherwise  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Chief  executive  officer  (CEO).  The 
CEO  of  a  unit  of  general  local 
government  means  tiie  elected  official  or 
the  legally  designated  official,  who  has 
the  primary-  responsibility  for  the 
conduct  of  that  entity's  governmental 
affairs.  Examples  of  the  CEO  of  a  unit 
of  general  local  government  are:  the 
elected  mayor  of  a  mimicipahty;  the 
elected  coimty  executive  of  a  county; 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  or  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  a  unit  of  general  local 
government  (e-g.,  city  manager).  The 
CEO  for  an  Indian  tribe  is  the  tribal 
governing  official. 

Contract  of  participation  means  a 
contract  in  a  form  approved  by  HUD, 
entered  into  between  a  participating 
family  and  an  IHA  operating  an  FSS 
program  that  sets  forth  the  terms  and 
conditions  governing  participation  in 
the  FSS  program.  The  contract  of 
participation  includes  all  individual 
training  and  services  plans  entered  into 
between  the  IHA  and  aH  members  of  the 
family  who  will  participate  in  the  FSS 
program,  and  which  plans  are  attached 
to  the  contract  as  exhibits.  For 
additional  detail,  see  §  905.3022  of  this 
subpart. 

Earned  income  means  income  or 
earnings  included  in  annual  income 
from  wages,  tips,  salaries,  other 
employee  compensation,  and  self- 
employment.  (See  24  CFR  905.320(b).) 
Earned  income  does  not  include  any 
pension  or  annuity^  transfer  payments, 
any  cash  or  in-kind  benefits,  or  funds 
deposited  in  or  accrued  interest  on  the 
FSS  escrow  account  established  by  an 
IHA  on  behalf  of  a  participating  family. 

Effective  date  cf  contract  of 
participation  means  the  first  day  of  the 
month  following  the  month  in  which 
the  FSS  fanuly  and  the  IHA  entered  into 
the  contract  of  participation. 

Eligible  famuiesiaean  current 
residents  of  Indian  housing. 


Enrollment  means  the  date  that  the 
FSS  family  entered  into  the  contract  of 
participation  with  the  IHA. 

Family  Self-Sufficiency  program  or 
FSS  program  means  the  program 
established  by  an  IHA  within  its 
jurisdiction  to  promote  self-sufficiency 
among  participating  families,  including 
the  provision  of  supportive  services  to 
these  families,  as  authorized  by  section 
23  of  the  U.S.  Housing  Act  of  1937. 

FSS  account  means  the  FSS  escrow 
account  authorized  by  section  23  of  the 
Act,  and  as  provided  by  §  905.3025  of 
this  subpart. 

FSS  credit  means  the  amount  credited 
by  the  IHA  to  the  participating  family's 
FSS  account. 

FSS  family  ox  participating  family 
means  a  family  that  resides  in  Indian 
housing,  and  Aat  elects  to  participate  in 
the  FSS  program,  and  whose  designated 
head  of  the  family  has  signed  the 
contract  of  participation. 

FSS  related  service  program  means 
any  program .  publicly  or  privately 
sponsored,  that  offers  the  kinds  of 
supportive  services  described  in  the 
definition  of  "supportive  services"  set 
forth  in  this  §  905.3003. 

FSS  slots  refer  to  the  total  number  of 
Indian  housing  units  that  comprise  the 
minimum  size  of  an  IH.Vs  Indian 
housing  FSS  program. 

FY  means  Federal  Fiscal  Year 
(starting  with  October  1.  and  ending 
September  30.  and  designated  by  the 
calendar  year  in  which  it  ends). 

Head  of  FSS  family  means  the  adult 
member  of  the  FSS  family  who  is  the 
head  of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

Housing  subsidies  means  assistance  to 
meet  the  costs  and  expenses  of 
temporary  shelter,  rental  housing  or 
homeownership,  including  rent, 
mortgage  or  utiUty  payments. 

HUD  or  Department  means  the 
Department  of  Housing  and  Urban 
Development  Field  Offices,  unless  HUD 
Headquarters  is  specified. 

Indian  housing  authority  or  JH-4.  See 
definition  in  24  CFR  905.102. 

Individual  training  and  services  plan 
means  a  written  plan  that  is  prepared 
for  the  head  of  the  FSS  family,  and  each 
aduh  member  of  the  FSS  &unily  who 
elects  to  participate  in  the  FSS  .program, 
by  the  IHA  in  consultation  with  the 
family  member,  and  which  sets  forth: 

(1)  The  supportive  services  to  be 
provided  to  the  family  menAer; 

(2)  The  activities  to  be  completed  by 
that  family  member;  and 

(3)  The  agreed  upon  completion  dates 
for  the  services  and  activities. 

Each  iniUvidual  training  and  service 
plan  must  be  signed  -by  ihe  IHA  end  the 


participating  family  member,  and  is 
attached  to,  and  incorporated  as  part  of 
the  contract  of  particip>Btion.  An 
individual  training  and  services  plan 
must  be  prepared  for  the  head  of  the 
FSS  family. 

JOBS  Program  means  the  Job 
Opportunities  and  Basic  Skills  Training 
Program  authorized  imder  part  F  of  title 
rv  of  the  Social  Security  Act  (42  U.S  C. 
402(a)(19)). 

JTPA  means  the  Job  Training 
Partnership  Act  (29  U.S.C.  1579(a)). 

Low-income  family.  See  definition  in 
24  CFR  905.102. 

Participating  family.  See  definition 
for  "FSS  family"  in  this  section. 

Program  Coordinating  Committee  or 
PCC  is  the  committee  described  in 
§  905.3012  of  this  subpart. 

Public  housing  agency  or  PHA.  See 
definition  in  24  CFR  913.102. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Self  sufficiency  means  that  an  FSS 
family  is  no  longer  receiving  section  8. 
public  or  Indian  housing  assistance,  or 
any  Federal,  State,  or  local  rent  or 
homeownership  subsidies  or  welfare 
assistance.  Achievement  of  self- 
sufficiency,  although  an  FSS  program 
objective,  is  not  a  condition  for  receipt 
of  the  FSS  accoxmt  funds.  (See 
§  905.3025  of  this  subpart.) 

Supportive  services  means  those 
appropriate  services  that  an  QIA  will 
make  available,  or  cause  to  be  made 
available  to  an  FSS  family  imder  a 
contract  of  participation,  and  may 
include: 

(1)  Child  care— child  care  of  a  type 
that  provides  sufficient  hours  of 
operation  and  serves  an  appropriate 
range  of  ages; 

(2)  Transportation — ^Transportation 
necessary  to  enable  participating  family 
members  to  receive  available  services, 
or  to  commute  to  their  places  of 
employment; 

(3)  Education — remedial  education: 
education  for  completion  of  secondary 
or  post  secondary  schooling; 

(4)  Employment — job  training, 
preparation,  and  counseling;  job 
development  and  placement;  and 
follow-up  assistance  after  job  placement 
and  completion  of  the  contract  of 
participation; 

(5)  Personal  welfare — substance/ 
alcohol  abuse  treatment  and  counseUng; 

(6)  Household  skills  and 
management — ^training  in  homemaking 
and  parenting  skills;  household 
management;  and  money  management; 

(7)  Counseling — coimselingin  the 
areas  of: 

(i)  The  responsibilities  of 
homeowner^ip; 
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(ii)  Opportunities  available  for 
affordable  rental  and  homeownership  in 
the  private  housing  market;  and 

(iii)  Money  management;  and 

(8)  Other  services — any  other  services 
and  resources,  including  case 
management,  reasonable 
accommodations  for  individuals  with 
disabilities,  that  the  IHA  may  determine 
to  be  appropriate  in  assisting  FSS 
families  to  achieve  economic 
independence  and  self-sufficiency. 

Unit  size  or  size  of  unit  refers  to  the 
number  of  bedrooms  in  a  dwelling  unit. 

Very  low-income  family.  See 
definition  in  24  CFR  905.102. 

Welfare  assistance  means  income 
assistance  from  Federal  or  State  welfare 
programs,  and  includes  assistance 
provided  under  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program. 
Supplemental  Security  Income  (SSI) 
that  is  subject  to  an  income  eligibility 
test;  Medicaid,  food  stamps,  general 
assistance,  or  other  assistance  provided 
under  a  Federal  or  State  program 
directed  to  meeting  general  hving 
expenses,  such  as  food,  health  care, 
child  care,  but  does  not  include 
assistance  solely  directed  to  meeting 
housing  expenses  (e.g.,  rent,  mortgage  or 
utilities  payments),  and  does  not 
include  transitional  welfare  assistance 
(e.g.  medicaid)  provided  to  JOBS 
participants. 

S  905.3004    Basic  requlrtments  of  the  FSS 
program. 

(a)  Compliance  with  program 
regulations.  An  FSS  program 
established  vuider  this  subpart  shall  be 
operated  in  conformity  with  the 

Tlations  of  24  CFR  part  905. 
)  Compliance  with  Action  Plan.  An 
FSS  program  estabhshed  under  this 
subpart  shall  be  operated  in  compliance 
with  an  Action  Plan,  as  described  in 
§  905.3011,  and  provide  comprehensive 
supportive  services  as  defined  in 
§905.3003. 

(c)  Compliance  with  equal 
opportunity  requirements.  An  FSS 
program  established  under  this  subpart 
shall  be  operated  in  compliance  with  all 
applicable  Indian  housing  regulations 
and  all  applicable  civil  rights  authorities 
including:  the  Indian  Civil  Rights  Act  of 
1968  (25  U.S.C  1301-1303);  Title  VI  of 
the  Qvil  Rights  Act  of  1964  (42  U.S.C. 
2000d-2000d-4),  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619);  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794);  the  Age  Discrimination  Act  of 
1975  (42  U.S.C  6101-6107);  Executive 
Order  11063  on  Equal  Opportimity  in 
Housing.  27  FR  11527  (1962),  as 
amended.  46  FR  1253  (1980);  section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  (25  U.S.C. 


450(e)(B));  section  3  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701u);  and  the  regulations 
implementing  these  authorities.  (The 
Indian  Civil  Rights  Act  applies  to  IHAs 
organized  pursuant  to  tribal  laws;  and 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  the  Fair  Housing  Act  applies  to 
state  authorized  IHAs). 

Program  Development  and  Approval 
Procedures 

S  905.3011    Action  plan. 

(a)  General.  To  participate  in  the  FSS 
program,  an  IHA  must  have  a  HUD- 
approved  Action  Plan  that  complies 
with  the  requirements  of  this  section. 

(b)  Development  of  Action  Plan.  The 
Action  Plan  shall  be  developed  by  the 
IHA  in  consultation  with  the  chief 
executive  officer  of  the  applicable  unit 
of  general  local  government,  and  the 
Program  Coordinating  Committee. 

(c)  Initial  submission  and  revisions — 
(1)  Initial  submission.  Unless  the  dates 
set  forth  in  this  paragraph  are  extended 
by  HUD  for  good  cause,  an  IHA  that  is 
establishing  its  first  FSS  program  must 
submit  an  Action  Plan  to  HUD  for 
approval  within: 

(i)  90  days  of  notification  by  HUD  of 
approval  of  the  IHA's  apphcation  for  FY 
1991  or  FY  1992  incentive  award  units; 
or 

(ii)  If  the  IHA  did  not  apply  for  FSS 
incentive  award  units,  within  90  days  of 
notification  by  HUD  of  approval  of  the 
IHA's  first  application,  commencing  in 
FY  1993,  for  new  Indian  housing  units. 

(2)  Revision.  Following  initial 
approval  of  the  Action  Plan  by  HUD,  no 
further  approval  of  the  Action  Plan  is 
required  unless  the  IHA  proposes  to 
make  poUcy  changes  to  the  Action  Plan, 
or  changes  are  required  by  HUD.  Any 
changes  to  the  Action  Plan  must  be 
submitted  to,  and  approved  by  HUD. ' 

(d)  Contents  of  Plan.  The  Action  Plan 
^shall  describe  the  policies  and 

procedures  of  the  IHA  for  operation  of 
a  local  FSS  program,  and  shall  contain, 
at  a  minimum,  the  following 
information: 

(1)  Family  demographics — a 
description  of  the  number,  size, 
characteristics,  and  other  demographics 
(including  racial  and  ethnic  data),  and 
the  supportive  service  needs  of  the 
families  expected  to  participate  in  the 
FSS  program; 

(2)  Estimate  of  participating 
families — an  estimate  of  the  number  of 
eligible  FSS  families  who  can 
reasonably  be  expected  to  receive 
supportive  services  under  the  FSS 
program,  based  on  available  and 
anticipated  Federal,  tribal.  State,  local, 
and  private  resources; 


(3)  Eligible  families  from  other  self- 
sufficiency  program — if  applicable,  the 
number  of  eligible  families,  by  program 
type,  who  are  participating  in  Operation 
Bootstrap.  Project  Self-Sufficiency,  or 
any  other  local  self-sufficiency  program 
who  are  expected  to  agree  to  execute  an 
FSS  contract  of  participation. 

(4)  FSS  family  selection  procedures— 
a  statement  indicating  the  procedures  to 
be  utilized  to  select  famiUes  for 
participation  in  the  FSS  program, 
subject  to  the  requirements  governing 
the  selection  of  FSS  families,  set  forth 
in  §905.3013. 

(5)  Incentives  to  encourage 
participation — a  description  of  the 
incentives  that  the  IHA  intends  to  offer 
eligible  families  to  encourage  their 
participation  in  the  FSS  program 
(incentives  plan).  The  incentives  plan 
shall  provide  for  the  establishment  of 
the  FSS  account  in  accordance  with  the 
requirements  set  forth  in  §  905.3025, 
and  other  incentives,  if  any,  designed  by 
the  IHA.  The  incentives  plan  shall  be 
part  of  the  Action  Plaji. 

(6)  Outreach  efforts— a  description  of: 
(i)  The  IHA's  efforts,  including 

notification  and  outreach  efforts,  to 
recruit  FSS  participants  from  among 
eligible  families;  and 

(li)  The  IHA's  actions  to  be  taken  to 
assure  that  both  minority  and  non- 
minority  groups  are  informed  about  the 
FSS  program,  and  how  the  IHA  will 
make  this  information  known  (e.g.. 
through  door-to-door  flyers,  posters  in 
any  common  rooms,  advertisements  in 
newspapers  of  general  circulation,  as 
well  as  any  media  targeted  to  minority 
groups). 

{7}  FSS  activities  and  supportive 
services — a  description  of  the  activities 
and  supportive  services  to  be  provided 
by  both  public  and  private  resources  to 
FSS  families,  and  identification  of  the 
public  and  private  resources,  which  are 
expected  to  provide  the  supportive 
services. 

(8)  Method  for  identification  of  family 
support  needs— a  description  of  how  the 
FSS  program  will  identify  the  needs  and 
deliver  the  services  and  activities 
according  to  the  needs  of  the  FSS 
families: 

(9)  Program  termination;  withholding 
of  services;  and  grievance  procedures — 
a  description  of  the  IHA's  policies 
concerning:  termination  of  participation 
in  the  FSS  program,  or  withholding  of 
supportive  services  on  the  basis  of  a 
family's  failure  to  comply  vnih  the 
requirements  of  the  contract  of 
participation;  and  the  grievance  and 
hearing  procedures  available  to  FSS 
{amilies. 

(10)  Assurances  of  non-interference 
with  rights  of  non-participating 
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families — an  assurance  that  a  fiomily's 
election  to  not  participate  io  the  FSS 
prograxn  will  not  affect  the  family's 
admission  to  Isdiao  housing  or  the 
family's  right  to  occupancy  in 
accordance  Mnth  its  leasa 

(11)  Timetable  for  program 
implementation — a  timetable  for 
implemeatatioB  of  the  FSS  pragram,  as 
provitfed  in  %  905.3020(a)(lJ.  including 
the  schedule  for  filling  FSS  slots  with 
eligible  FSS  famiUes,  as  provided  in 

§  905.3011; 

(12)  Certification  of  coordination — a 
certification  that  development  of  the 
services  and  activities  under  the  FSS 
program  has  been  coordinated  with  the 
]OQS  Program;  the  programs  provided 
under  the  JTPA;  and  any  other  relevant 
employment,  child  care,  transportation, 
training,  and  education  programs  (e.g.. 
Job  Training  for  the  Homeless 
Demonstration  program]  in  the 
applicable  area,  and  that 
implementation  will  continue  to  be 
coordinated,  in  order  to  avoid 
duplication  of  services  and  activities; 
and 

(13)  Optional  additional 
information — such  other  information 
that  would  help  HUD  determine  the 
soundness  of  the  IHA's  proposed  FSS 
program. 

(e)  Eligibility  of  a  combined  program 
An  !HA  that  wishes  to  operate  a  joint 
FSS  program  with  other  IHAs  may 
combine  its  resonrces  with  one  or  more 
lUAs  to  deliver  supportive  services 
under  a  joint  Action  Plan  that  will 
provide  for  the  estabh&hment  and 
operation  of  a  combined  FSS  program 
that  meets  the  requirements  of  this 
subpart. 

(f)  Single  action  plan.  IHAs 
implementing  both  a  section  B  FSS 
program  and  an  Indian  housing  FSS 
program  may  submit  one  Action  Plan. 

§905.3012   Program  Coordinating 
Commrttse  (PCC). 

(a)  General.  Each  participating  IHA 
must  establish  aPCX!!  whose  functions 
will  be  to  assist  the  IHA  in  securing 
commitments  of  public  and  private 
resources  for  the  operation  of  the  FSS 
program  within  the  IHA's  jurisdiction, 
including  assistance  in  developing  the 
Action  Plan  and  in  implementing  the 
program. 

(b)  Membership — (1)  Required 
membership.  The  PCC  must  consist  of 
representatives  of  the' IHA  and  of 
residents  of  Indian  housing. 

(2)  Recommended  membership. 
Membership  on  the  PCC  also  should 
include  representatives  of  the  unit  of 
general  local  government  served  by  the 
IHA.  local  agencies  (if  anyl  responsible 
for  carrymg  out  JOBS  training  programs, 


or  programs  imder  the  JTPA,  and  other 
organiTAtioDs,  such  as  other  State,  local 
or  tribal  welfare  and  employment 
agencies,  public  and  private  education 
or  training  institutions,  child  case 
providers,  noi^rofit  service  providers, 
private  busineas.  and  any  ether  pubUc 
and  private  service  |iroviders  with 
resources  to  assist  the  FSS  program. 

(c)  Alternative  committee.  The  IHA 
may,  in  consultation  with  the  chief 
executive  officer  of  the  unit  of  general 
local  government  sen'ed  by  the  IHA. 
utilize  an  existing  entity  as  the  PCC  if 
the  membership  of  the  existing  entity 
consists  or  will  consist  cff  the 
individuals  identified  in  paragraph 
(b)(1)  of  this  section,  and  also  includes 
individuals  from  the  same  or  similar 
organizations  identified  in  paragraph 
(b)(2)  of  this  section. 

§905.3013    FSStanMy  aeleetion 
procedufM. 

(a)  Preference  in  the  FSS  selection 
process.  An  IHA  has  the  option  of  giving 
a  selection  preference  for  up  to  50 
percent  of  its  FSS  slots  to  eligible 
families,  as  defined  in  §  905.3003.  who 
have  one  or  more  family  members 
currently  enrolled  in  an  FSS  related 
service  program  or  on  the  waiting  list 
for  such  a  program.  Hie  QiA  may  limit 
the  selection  pieference  given  to 
participants  in  and  applicants  for  FSS 

re  letted  service  programs  to  one  or  more 
eligible  FSS  related  service  programs. 
An  IHA  that  chooses  to  exercise  the 
selection  preference  option  must 
include  the  foUowing  information  in  its 
Action  Plan: 

(1)  The  perceilti^  of  FSS  slots,  not  to 
exceed  50  percent  of  the  total  number  of 
FSS  slots,  for -which  il  will  give  a 
selection  prefereQce; 

[2]  The  FSS  related  service  programs 
to  which  it  will  give  a  selection 
preference  to  the  programs'  participants 
and  applicants;  and 

(3)  Tne  method  of  outreach  to,  and 
selection  of,  families  with  one  or  more 
members  participating  in  the  ider^tified 
programs. 

(b)  FSS  selection  without  preference. 
For  those  FSS  slots  for  which  the  IHA 
chooses  not  to  exercise  the  selection 
preference  pnsvidad  in  paragraph  (a)  of 
this  section,  the  FSS  slots  must  be  filled 
with  eligible  familiesin  accordance 
with  an  objective  selection  ^stem,  such 
as  a  lottery,  the  length  of  time  living  in 
subsidized  housing,  or  the  date  the 
family  expressed  an  interest  in 
participating  in  Ihe  FSS  program.  The 
objective  system  to  be  used  by  the  IHA 
must  be  described  in  the  IHA's  Action 
Plan. 

(c)  Motivation  as  a  selectioa  factor,  (l) 
General.  An  IHA  may  screen  families  for 


interest,  and  motivatitm  to  participate  in 
the  FSS  program,  provided  that  the 
factors  utilized  by  the  IHA  are  those 
which  solely  measure  the  family's 
intBEBst,  and  motivation  to  participate  in 
the  FSS  program. 

(2)  Permissible  motivational  screening 
factors.  Permitted  motivational  factors 
include  requiring  attendance  at  FSS 
orientation  sessions  or  preselection 
interviews,  and  assigning  certain  tasks 
which  indicate  the  family's  willingness 
to  undertake  the  obligations  which  may 
be  imposed  by  the  FSS  contract  of 
participation  (e.g.,  contacting  job 
training  or  educational  program 
referrals).  However,  any  tasks  assigned 
shall  be  those  which  may  be  readily 
accomplishaible  by  the  family,  based  on 
the  family  members'  educational  level, 
and  disabilities,  if  any.  Reasonable 
accommodations  must  be  made  for 
individuals  with  mobility,  manuaL 
sensory,  speech  impairments,  mental  or 
developmental  disabilities. 

(3)  Prohibited  motivational  screening 
factors.  Prohibited  motivational 
screening  bctors  include  the  family's 
educational  level,  educational  or 
standardized  motivational  test  results, 
previous  job  history  or  job  performance, 
credit  rating,  marital  status:  number  of 
children,  or  other  factors,  such  as 
sensory  or  manual  skills,  and  any 
factors  which  may  result  in 
discriminatory  practices  or  treatment 
toward  individuals  with  disabilities  or 
minority  or  non-minority  groups. 

§905.3014    On-site  facilities. 

Each  IHA  may,  subject  to  the  approval 
of  HUD,  make  available  and  utilize 
common  areas  or  unoccupied  units  in 
Indian  housing  projects  to  provide 
supportive  services  under  an  FSS 
program. 

Program  Operation 

§905.3020    Program  implementatien. 

(a)  Program  implementation 
deadline— {1)  Program  start<ip.  Except 
as  provided  in  paragraph  (a)(3)  of  this 
section,  operation  of  a  local  FSS 
program  must  begin  within  12  months 
of  notification  to  the  IHA  of  HUD's 
approval  of  the  earlier  of  the  IHA's 
application  for:  FY  1991  incentive 
award  units;  FY  1992  incentive  award 
units;  or  new  Indian  housing  units 
commencing  with  FY  1993.  Operation 
means  that  activities  such  as  outreach, 
participant  selection,  and  enrollment 
have  begim.  Full  delivery  of  the 
supportive  services  to  be  provided  to 
the  total  number  of  families  required  to 
be  served  imder  the  prc^ram  need  not 
occiu'  within  12  months,  but  must  occur 
by  the  deadline  set  forth  in  paragr^h 
(a)(2]  of  this  section. 
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(2)  Full  enrollment  and  delivery  of 
services.  Except  as  provided  In 
paragraph  (a)(3)  of  this  section,  the  IHA 
must  have  completed  enrollment  of  the 
total  number  of  families  required  to  be 
served  under  the  FSS  program  (based  on 
the  minimum  program  size),  and  must 
have  begun  delivery  of  the  supportive 
services  within  two  years  from  the  date 
of  notification  of  approval  of  the 
application  for  new  Indian  housing 
units. 

[3)  Extension  of  program  deadlines  for 
good  cause.  HUD  may  extend  the 
deadline  set  forth  in  either  paragraph 
(a)(1)  or  paragraph  (a)(2)  of  this  section 
if  the  IHA  requests  an  extension,  and 
the  HUD  Field  Office  determines  that, 
despite  best  efforts  on  the  part  of  the 
IHA,  the  development  of  new  Indian 
housing  units  will  not  occur  within  the 
deadlines  set  forth  in  this  paragraph  (a), 
the  commitment  by  public  or  private 
resofurces  to  deliver  supportive  services 
has  been  withdrawn,  the  deliver)'  of 
such  services  has  been  delayed,  or  other 
local  circumstances  which  the  HUD 
Field  Office  determines  warrants  an 
extension  of  the  deadlines  set  forth  in 
this  paragraph  (a). 

(b)  Program  administration.  An  IHA 
may  employ  appropriate  staff,  including 
a  service  coordinator  or  program 
coordinator  to  administer  its  FSS 
program,  and  may  contract  with  an 
appropriate  organization  to  establish 
and  administer  the  FSS  program, 
including  the  FSS  account,  as  provided 
by  §  905.3025. 


§905.3021    Administrative 

The  performance  funding  system 
(PFS),  provided  under  section  9(a)  of  the 
Act,  shall  provide  for  the  inclusion  of 
reasonable  and  administrative  costs 
incurred  by  IHAs  in  carrying  out  the 
minimum  program  size  of  the  local  FSS 
programs.  These  costs  are  subject  to 
appropriations  by  the  Congress. 

§905.3022    Contrrctofparlicipetkin. 

(a)  General.  Each  family  that  is 
selected  to  participate  in  an  FSS 
program  must  enter  into  a  contract  of 
participation  with  the  IHA  that  operates 
the  FSS  program  in  which  the  family 
will  participate.  The  contract  of 
participation  shall  be  signed  by  the  head 
of  the  FSS  family. 

(b)  Form  and  content  of  contract— (l) 
General.  The  contract  of  participation, 
which  incorporates  the  individual 
training  and  services  plan,  shall  be  in 
the  form  prescribed  by  HUD,  and  shall 
set  forth  the  principal  terms  and 
conditions  governing  participation  in 
the  FSS  program,  including  the  rights 
and  responsibilities  of  the  FSS  family 
and  of  the  IHA,  the  services  to  be 


provided  to.  and  the  activities  to  be 
comoleted  by.  the  head  of  the  FSS 
family,  and  each  adult  member  of  the 
family  who  elects  to  participate  in  the 
proraam. 

(2)  Interim  goals.  The  individual 
training  and  services  plan,  incorporated 
in  the  contract  of  participation,  shall 
establish  snedfic  interim  and  final  goals 
by  which  the  IHA,  and  the  family,  may 
measure  the  family's  progress  toward 
fulfilling  its  obligations  under  the 
contract  of  participation,  and  becoming 
self-sufficient.  For  each  participating 
FSS  family  that  is  a  recipient  of  welfare 
assistance,  the  IHA  must  establish  as  an 
interim  goal  that  the  family  become 
independent  from  welfare  assistance 
and  remain  independent  from  welfare 
assistance  for  at  least  one  year  before 
expiration  of  the  term  of  the  contract  of 
participation,  including  any  extension 
thereof. 

(3)  Compliance  \^ith  lease  terms.  The 
contract  of  participation  shall  provide 
that  one  of  the  obligations  of  the  FSS 
family  is  to  comply  with  the  term^^and 
conditions  of  the  Indian  housing  lease. 

(4)  Employment  obUgation.  (if  Head  of 
family's  obligation.  The  head  of  the  FSS 
family  shall  be  required  under  the 
contract  of  participation  to  seek  and 
maintain  suitable  employment  during 
the  term  of  the  contract  and  any 
extension  thereof.  Although  other 
members  of  the  FSS  family  may  seek 
and  maintain  employment  during  the 
term  of  the  contract,  only  the  head  of 
the  FSS  family  is  required  to  seek  and 
maintain  suitable  employment. 

(ii)  Seek  employment.  The  obligation 
to  seek  employment  means  that  the 
head  of  the  FSS  family  has  applied  for 
employment,  attended  job  interviews, 
and  has  otherwise  followed  through  on 
employment  opportunities. 

(lii)  Determination  of  suitable 
employment.  A  determination  of 
suitable  employment  shall  be  made  by 
the  IHA  based  on  the  skills,  education, 
and  job  training  of  the  individual  that 
has  been  designated  the  bead  of  the  FSS 
family,  and  baised  on  the  available  job 
opportunities  within  the  jurisdiction 
served  by  the  IHA. 

(5)  Consequences  of  noncompliance 
with  contract.  The  contract  of 
participation  shall  specify  that  if  the 
FSS  family  fails  to  comply  with  the 
terms  and  conditions  of  the  contract  of 
participation,  the  IHA  may: 

(i)  withhold  the  supportive  services; 
or 

(ii)  Terminate  the  family's 
participation  in  the  FSS  program. 

(c)  Contract  term.  The  contract  of 
participation  shall  provide  that  each 
FSS  family  will  be  required  to  fulfill 
those  obligations  to  which  the 


participating  family  has  committed 
itself  under  the  contract  of  participation 
no  later  than  5  years  after  the  effective 
date  of  the  contract. 

(d)  Contract  extension.  The  IHA  shall, 
in  writing,  extend  the  term  of  the 
contract  of  participation  for  a  period  not 
to  exceed  two  years  for  any  FSS  family 
that  requests,  in  writing,  an  extension  of 
the  contract,  provided  that  the  IHA 
finds  that  good  cause  exists  for  granting 
the  extension.  The  family's  written 
request  for  an  extension  must  include  a 
description  of  the  need  for  the 
extension.  As  used  in  this  paragraph  (d), 
"good  cause"  means  circumstances 
beyond  the  control  of  the  FSS  family,  as 
determined  by  the  IHA.  such  as  a 
serious  illness  or  involuntary  loss  of 
employment.  Extension  of  the  contract 
of  participation  will  entitle  the  FSS 
family  to  continue  to  have  amounts 
credited  to  the  family's  FSS  account  in 
accordance  with  §905.3025. 

(e)  Unavailability  of  supportive 
services— (t)  Good  faith  effort  to  replace 
unavailable  services.  If  a  social  service 
agency  fails  to  deliver  the  supportive 
services  pledged  under  an  FSS  family 
member's  individual  training  and 
services  plan,  the  IHA  shall  make  a  good 
faith  effort  to  obtain  these  services  ^m 
another  agency. 

(2)  Assessment  of  necessity  of 
services.  If  the  IHA  is  unable  to  obtain 
the  services  from  another  agency,  the 
IHA  shall  reassess  the  family  member's 
needs,  and  determine  whether  other 
available  services  would  achieve  the 
same  purpose.  If  other  available  services 
would  not  achieve  the  same  purpose, 
the  IHA  shall  determine  whether  the 
unavailable  services  are  integral  to  the 
FSS  family's  advancement  or  progress 
toward  self-suffidency.  If  the 
unavailable  services  are: 

(i)  Determined  not  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency,  the  IHA  shall  revise  the 
individual  training  and  services  plan  to 
delete  these  services,  and  modify  the 
contract  of  participation  to  remove  any 
obligation  on  the  part  of  the  FSS  family 
to  accept  the  unavailable  services,  in 
accordance  with  paragraph  (f)  of  this 
section;  or 

(ii)  Determined  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency  (which  may  be  case  if  the 
affected  family  member  is  the  head  of 
the  FSS  family),  the  IHA  shall  decfare 
the  contract  of  participation  null  and 
void. 

(f)  Modification.  The  IHA  and  the  FSS 
family  may  mutually  agree  to  modify 
the  contract  of  participation.  The 
contract  of  participation  may  be 
modified  in  writing  with  respect  to  the 
individual  training  and  services  plan. 
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the  contract  tenn  in  accordance  with 
paragraph  (d)  of  this  section,  and 
designation  of  the  head  of  the  family, 
(g)  Completion  of  the  contract.  The 
contract  of  participation  is  considered  to 
be  completed,  and  a  family's 
participation  in  the  FSS  program  is 
considered  to  be  concluded  when  one  of 
the  following  occurs: 

(1)  The  FSS  family  has  hUfiUed  all  of 
its  obligations  under  the  contract  of 
participation  on  or  before  the  expiration 
of  the  contract  term,  including  any 
extension  thereof;  or 

(2)  30  percent  of  the  monthly  adjusted 
income  of  the  FSS  family  equals  or 
exceeds  the  pubUshed  existing  housing 
fair  market  rent  for  the  size  of  the  unit 
for  which  the  FSS  family  qualified 
based  on  the  IHA's  occupancy 
standards.  The  contract  of  participation 
will  be  considered  completed  and  the 
family's  participation  in  the  FSS 
program  concluded  on  this  basis  even 
though  the  contract  term,  including  any 
extension  thereof,  has  not  expired,  and 
the  family  members  who  have 
individual  training  and  services  plans, 
have  not  completed  all  the  activities  set 
forth  in  their  plans, 

(h)  Termination  of  the  contract.  The 
contract  of  participation  may  be 
terminated  before  the  expiration  of  the 
contract  term,  and  any  extension 
thereof,  by: 

(1)  Mutual  consent  of  the  parties; 

(2)  The  failure  of  the  FSS  family  to 
meet  its  obligations  \mder  the  contract 
of  participation; 

(3)  The  family's  withdrawal  from  the 
FSS  program; 

(4)  Such  other  act  as  is  deemed 
inconsistent  with  the  purpose  of  the 
FSS  program;  or 

(5)  By  operation  of  law. 

(i)  Transitional  supportive  service 
assistance.  An  IHA  may  continue  to 
offer  to  a  former  FSS  family  who  has 
completed  its  contract  of  participation 
and  whose  head  of  the  family  is 
employed,  appropriate  FSS  supportive 
services  in  becoming  self-sufficient  (if 
the  family  still  resides  in  Indian 
housing),  or  in  remaining  self-sufficient 
(if  the  family  no  longer  resides  in  Indian 
or  other  assisted  housing). 

S  905.3024    Total  tenant  payment  and 
increase*  in  family  income. 

(a)  Calculation  of  total  tenant 
payment.  Total  tenant  payment  for  a 
family  participating  in  the  FSS  program 
is  determined  in  accordance  with  the 
regulations  set  forth  in  §§  905.315 
through  905.325. 

(b)  Increases  in  FSS  family  income. 
Any  increase  In  the  earned  income  of  an 
FSS  family  during  its  participation  in  an 
FSS  program  may  not  be  considered  as 


income  or  a  resource  of  purposes  of 
eligibility  of  the  FSS  family  for  other 
benefits,  or  amount  of  benefits  payable 
to  the  FSS  family,  under  any  other 
program  administered  by  HUD,  unless 
the  income  for  the  FSS  family  equals  or 
exceeds  80  percent  of  the  median 
income  of  the  area  (as  determined  by 
HUD,  with  adjustments  for  smaller  and 
larger  families). 

§905.3025    FSS  account 

(a)  Establishment  of  FSS  account— (1) 
General.  The  IHA  shall  deposit  the  FSS 
account  funds  of  all  families 
participating  in  the  MA's  FSS  program 
into  a  single  depository  account.  ITie 
IHA  must  deposit  the  FSS  account 
funds  in  one  or  more  of  the  HUD- 
approved  investments. 

(2)  Accounting  for  FSS  account  funds. 
(i)  Accounting  records.  The  total  of  the 
FSS  account  mnds  will  be  supported  in 
the  IHA  accounting  records  by  a 
subsidiary  ledger  showing  the  balance 
applicable  to  each  FSS  family.  During 
the  term  of  the  contract  of  participation, 
the  IhA  shall  credit  periodically,  but 
not  less  than  annually,  to  each  family's 
FSS  account,  the  amount  of  the  FSS 
credit  determined  in  accordance  with 
paragraph  (b)  of  this  section. 

(ii)  Proration  of  investment  income. 
The  investment  income  for  funds  in  the 
FSS  account  will  be  prorated  and 
credited  to  each  family's  FSS  account 
based  on  the  balance  in  each  family's 
FSS  account  at  the  end  of  the  period  for 
which  the  investment  income  is 
credited. 

(iii)  Reduction  of  amounts  due  by  FSS 
family.  If  the  FSS  family  has  not  paid 
the  family  contribution  towards  rent,  or 
other  amounts  if  any,  due  under  the 
Indian  housing  lease,  the  balance  in  the 
family's  FSS  account  shall  be  reduced 
by  that  amount  before  prorating  the 
interest  income.  If  the  FSS  family  has 
fraudulently  under-reported  income,  the 
amount  credited  to  the  FSS  account  will 
be  based  on  the  income  amounts 
originally  reported  by  the  FSS  family. 

(3)  Reporting  on  FSS  account.  Each 
IHA  will  be  required  to  make  a  report, 
at  least  once  annually,  to  each  FSS 
family  on  the  status  of  the  family's  FSS 
accoumt.  At  a  minimum,  the  report  will 
include: 

(i)  The  balance  at  the  beginning  of  the 
reporting  period; 

(ii)  The  amount  of  the  family's  rent 
payment  that  was  credited  to  the  FSS 
account,  during  the  reporting  period; 

(iii)  Any  deductions  made  from  the 
account  for  amounts  due  the  IHA  before 
interest  is  distributed; 

(iv)  The  amoimt  of  interest  earned  on 
the  account  during  the  year;  and 


(v)  The  total  in  the  account  at  the  end 
of  the  reporting  period. 

(b)  FSS  credit— (l)  Computation  of 
amount.  For  piuposes  of  determining 
the  FSS  credit,  "family  rent"  is  the  total 
tenant  payment  as  defined  in  24  CFR 
part  905.  The  FSS  credit  shall  be 
computed  as  follows: 

(i)  For  FSS  families  who  are  very  low- 
income  famihes,  the  FSS  credit  shall  be 
the  amount  which  is  the  lesser  of: 

(A)  Thirty  percent  of  the  family's 
current  monthly  adjusted  income  less 
the  family  rent,  which  is  obtained  by 
disregarding  any  increase  in  earned 
income  (as  defined  in  §  905.3003)  from 
the  effective  date  of  the  contract  of 
participation;  or 

(B)  The  current  family  rent  less  the 
family  rent  at  the  time  of  the  effective 
date  of  the  contract  of  participation. 

(ii)  For  FSS  families  who  are  low- 
income  families  but  not  very  low- 
income  families,  the  FSS  credit  shall  be 
the  amount  determined  according  to 
paragraph  (b)(l)(i)  of  this  section,  but 
which  shall  not  exceed  the  amount 
computed  for  50  percent  of  median 
income. 

(2)  Ineligibility  for  FSS  credit.  FSS 
families  who  are  not  low-income 
families  shall  not  be  entitled  to  any  FSS 
credit. 

(3)  Cessation  of  FSS  credit.  The  IHA 
shall  not  make  any  additional  credits  to 
the  FSS  family's  FSS  account  when  the 
FSS  family  has  completed  the  contract 
of  participation,  as  defined  in 

§  905.3022(g),  or  when  the  contract  of 
participation  is  terminated  or  otherwise 
nullified. 

(c)  Disbursement  of  FSS  account 
funds. — (1)  General.  The  amoimt  in  an 
FSS  account,  in  excess  of  any  amount 
owed  to  the  IHA  by  the  FSS  family,  as 
provided  in  paragraph  {a)(3)(iii)  of  this 
section,  shall  be  paid  to  the  head  of  the 
FSS  family  when  the  contract  of 
participation  has  been  completed  as 
provided  in  §905. 3022(g),  and  if,  at  the 
time  of  contract  completion,  the  head  of 
FSS  family  submits  to  the  IHA  a 
certification,  as  defined  in  §  905.3003, 
that,  to  the  best  of  his  or  her  knowledge 
and  beUef,  no  member  of  the  FSS  family 
is  a  recipient  of  welfare  assistance. 

(2)  Disbursement  before  expiration  of 
contmct  term,  (i)  If  the  IHA  determines 
that  the  FSS  family  has  fulfilled  its 
obligations  under  the  contract  of 
participation  before  the  expiration  of  the 
contract  term,  and  the  head  of  the  FSS 
family  submits  a  certification  that,  to  the 
best  of  his  or  her  knowledge,  no  member 
of  the  FSS  family  is  a  recipient  of 
welfare  assistance,  the  amount  in  the 
family's  FSS  account,  in  excess  of  any 
amoimt  owed  to  the  IHA  by  the  FSS 
family  as  ];m>vided  in  paragraph 
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(eOOKiii)  of  this  section,  shall  be  paid  to 
the  head  of  the  FSS  family. 

(ii)  If  the  IHA  determines  that  the  FSS 
family  has  fulfilled  certain  intOTim  goals 
established  in  the  contract  of 
participation  and  needs  a  portion  of  the 
FSS  account  funds  for  purposes 
consistent  with  the  contract  of 
participation,  such  as  completion  of 
higher  education  (i.e.,  college,  graduate 
school),  or  job  training,  or  to  meet  start- 
up expenses  involved  in  creation  of  a 
small  business,  the  IHA  may,  at  the 
IHA's  sole  option,  disburse  a  portion  of 
the  funds  from  the  family's  FSS  accoxmt 
to  assist  the  family  meet  those  expenses. 

(3)  Verification  of  family  certification. 
Before  disbursement  of  the  FSS  account 
funds  to  the  family,  the  IHA  may  verify 
that  the  FSS  family  is  no  longer  a 
recipient  of  welfeue  assistance  by 
requesting  copies  of  any  documents 
which  may  indicate  whether  the  family 
is  receiving  any  welfare  assistance,  and 
contacting  welfare  ageiu:ies. 

(d)  Succession  to  FSS  account.  If  the 
head  of  the  FSS  family  ceases  to  reside 
with  other  femily  members  in  tke  Indian 
housing  unit,  the  remaining  members  of 
the  FSS  femily,  after  consultation  with 
the  IHA.  shall  have  the  right  to 
designate  another  family  member  to 
receive  the  funds  in  accordance  with 
paragraph  (c)(1)  or  (2)  of  this  section. 

(e)  Use  of  FSS  account  funds  for 
homeownership.  An  FSS  family  may  use 
its  FSS  account  funds  for  the  purchase 
of  a  home,  including  the  purchase  of  a 
home  under  one  of  HUD's 
homeownership  programs,  or  other 
Federal,  State,  or  local  homeownership 
programs,  tmless  sudi  use  is  prohibited 
by  the  statute  or  regulations  governing 
the  particular  homeovmership  program. 

(f)  Forfeiture  of  FSS  account  funds.— 
(1)  Conditions  for  forfeiture.  Amounts  in 
the  FSS  account  shall  be  forfeited  upon 
the  occurrence  of  the  following: 

(i)  The  contract  of  participation  is 
tMininated,  as  provided  in  §  905.3022(e) 
or  §  905.3022(h);  or 

(ii)  The  contract  of  participation  is 
completed  by  the  family,  as  provided  in 
§  905.3022(g),  but  the  FSS  family  is 
receiving  welfare  assistance  at  the  time 
of  expiration  of  the  term  of  the  contract 
of  participation,  including  any 
extension  thereof. 

(2)  Treatwent  of  forfeited  FSS  account 

.  funds.  FSS  accoimt  hinds  forfeited  by 

tha  FSS  family  will  be  credited  to  the 

EHA's  operating  reserves  and  counted  as 

other  income  in  the  calculation  of  the 

PFS  operating  subsidy  eligibility  for  the 

next  budget  year. 

1 
I 


Reporting 

S  905.3030    Reporttng. 
Each  IHA  that  carries  out  an  FSS 

program  under  this  subpart  shall  submit 
to  HUD,  in  the  form  prescribed  by  HUD, 
a  report  regarding  its  FSS  program.  The 
report  shall  include  the  following 
information: 

(1)  A  description  of  the  activities 
carried  out  under  the  program; 

(2)  A  description  of  the  effectiveness 
of  the  program  in  assisting  families  to 
achieve  economic  independence  and 
self-sufficiency; 

(3)  A  description  of  the  effectiveness 
of  the  program  in  coordinating  resources 
of  communities  to  assist  families  to 
achieve  economic  independence  and 
self-sufficiency;  and 

(4)  Any  recommendations  by  the  IHA 
or  the  appropriate  local  program 
coordinating  committee  for  legislative  or 
administrative  action  that  would 
improve  the  FSS  program  and  ensure 
the  effectiveness  of  the  program. 

3.  A  new  part  962  is  added  to  24  CFR 
to  read  as  follows: 

PART  982— PUBUC  HOUSING  FAMILY 
SELF-SUFnaENCY  PROGRAM 

Subpart  A— General 

962.101  Purpose,  scope,  and  applicability. 

962.102  Program  objectives. 

962.103  Definitions. 

962.104  Basic  requirements  of  the  FSS 
program. 

962.105  Minimum  program  size. 

Subpart  B    Program  Daveiopment  and 
Approval  Procaduraa 

962.201  Action  Plan. 

962.202  Program  Coordinating  Committee. 

962.203  FSS  femily  selection  procedures. 

962.204  On-site  facilities. 

Subpart  C-Program  Operation 

962.301  Program  implementation. 

962.302  Administrative  fees. 

962.303  Contract  of  participation. 

962.304  Total  tenant  payment  and  increases 
in  femily  income. 

962.305  FSS  account. 

Subpart  D— Reporting 

962.401     Reporting. 

Authority:  42  U.S.C  1473f,  1437u;  42 
U.S.C  3535(d). 

Subpart  A— General 

1962.101    Purpoaa,  acope,  and 
appUcaWIKy. 

[a).Purpose.  (1)  The  purpose  of  the 
Family  Self-Suffidencv  (FSS)  program 
is  to  promote  the  development  of  local 
strategies  to  coordinate  the  use  of  pubUc 
and  Indian  housing  assistance  and 
housing  assistance  under  the  section  8 
rental  certificate  and  rental  voucher 
programs  with  public  and  private 
resources,  to  enable  fiunilies  eligible  to 


receive  assistance  under  these  programs 
to  achieve  economic  independence  and 
self-sufficiency. 

(2)  TTie  purpose  of  this  part  is  to 
implement  the  pohcies  and  procedures 
applicable  to  operation  of  a  local  FSS 
program  under  HUD's  public  housing 
program. 

(b)  Scope  Beginning  in  FY  1993,  each 
FHA  that  receives  funding  for  additional 
public  housing  units  must  operate  a 
public  housing  FSS  program,  unless  the 
PHA  receives  an  exception  from  the 
program  as  provided  in  §962  105. 
Additionally,  each  FHA  that  received 
funding  for  public  bousing  units  under 
the  FY  1991  and  FY  1992  FSS  incentive 
award  competitions,  must  operate  a 
public  housing  FSS  program. 

(c)  Applicability.  This  part  applies  to 
public  housing  assisted  under  the  U.S. 
Housing  Act  of  1937.  This  part  does  not 
apply  to  Indian  housing.  The 
regulations  governing  Indian  housing 
FSS  programs  are  set  forth  in  24  CFR 
part  905,  subpart  R. 

1962.102    Program  obiectivaa. 

The  objective  of  the  FSS  program  is  to 
reduce  the  dependency  of  low-income 
families  on  welfare  assistance  and  on 
section  8.  public  or  Indian  housing 
assistance,  or  any  Federal,  State,  or  local 
rent  or  homeownership  subsidies. 
Under  the  FSS  program,  low-income 
families  are  provided  opportunities  for 
education,  job  training,  counseling,  and 
other  forms  of  social  service  assistance, 
while  living  in  assisted  housing,  so  thai 
they  may  obtain  the  education, 
employment,  and  business  and  social 
skills  necessary  to  achieve  self- 
sufficiency,  as  defined  in  §  962.103  of 
this  subpart.  The  Department  will 
measure  the  success  of  a  local  FSS 
program  not  only  by  the  number  of 
families  who  achieve  self-sufficiency, 
but  also  by  the  number  of  FSS  families 
who,  as  a  result  of  participation  in  the 
program,  have  family  members  who 
obtain  their  first  job.  or  who  obtain 
higher  paying  jobs;  no  longer  need 
benefits  received  under  one  or  more 
welfare  programs;  obtain  a  high  school 
diploma  or  higher  education  degree;  or 
accomplish  similar  goals  that  will  assist 
the  family  in  obtaining  economic 
independence. 

196^103    DaflnMona. 

As  used  in  this  part: 

Act  means  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437-1440). 

Action  Plan.  See  §962.201  of  this 
subpart. 

Certification  means  a  written 
assertion  based  on  supporting  evidence, 
provided  by  the  FSS  family  or  the  PHA, 
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as  may  be  required  under  this  subpart, 
and  which: 

(1)  Shall  be  maintained  by  the  PHA  in 
the  case  of  the  family's  certification,  or 
by  HUD  in  the  case  of  the  PHA's 
certification; 

(2)  Shall  be  made  available  for 

•  inspection  by  HUD.  the  PHA.  and  the 
public,  as  appropriate;  and 

(3)  Shall  be  deemed  to  be  accurate  for 
purposes  of  this  subpart,  unless  the 
Secretary  or  the  PHA,  as  appUcable, 
determines  otherwise  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Chief  executive  officer  (CEO).  The 
CEO  of  a  unit  of  general  local 
government  means  the  elected  official  or 
the  legally  designated  official,  who  has 
the  primary  responsibihty  for  the 
conduct  of  that  entity's  governmental 
affairs.  Examples  of  the  CEO  of  a  unit 
of  general  local  government  are:  the 
elected  mayor  of  a  municipality;  the 
elected  county  executive  of  a  county; 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  or  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  a  unit  of  general  local 
government  (e.g.,  city  manager>.  The 
CEO  for  an  Indian  tribe  is  the  tribal 
governing  official. 

Contract  of  participation  means  a 
contract  in  a  form  approved  by  HUD, 
entered  into  between  a  participating 
family  and  a  PHA  operating  an  ESS 
program  that  sets  forth  the  terms  and 
conditions  governing  participation  in 
the  ESS  program.  The  contract  of 
participation  includes  all  individual 
training  and  services  plans  entered  into 
between  the  PHA  and  all  members  of 
the  family  who  will  participate  in  the 
ESS  program,  and  which  plans  are 
attached  to  the  contract  of  participation 
as  exhibits.  Eor  additional  detail,  see 
§962.303  of  this  subpart. 

Earned  income  means  income  or 
earnings  included  in  annual  income 
from  wages,  tips,  salaries,  other 
employee  compensation,  and  self- 
employment.  (See  24  CFR  913.106(b) 
(1).  (2)  and  (8).)  Earned  income  does  not 
include  any  pension  or  annuity,  transfer 
payments,  any  cash  or  in-kind  benefits, 
or  funds  deposited  in  or  accrued  interest 
on  the  ESS  escrow  account  established 
by  a  PHA  on  behalf  of  a  participating 
family. 

Effective  date  of  contract  of 
participation  means  the  first  day  of  the 
month  following  the  month  in  which 
the  ESS  family  and  the  PHA  entered 
into  the  contract  of  participation. 

Eligible  families  mean  current 
residents  of  pubhc  bousing.  EUgible 
families  also  include  oirrent  residents 
of  public  housing  who  are  participants 


in  local  public  housing  self-sufficiency 
programs. 

Enrollment  means  the  date  that  the 
ESS  family  entered  into  the  contract  of 
participation  with  the  PHA. 

Family  Self -Sufficiency  program  or 
FSS  program  means  the  program 
established  by  a  PHA  within  its 
jurisdiction  to  promote  self-sufficiency 
among  participating  families,  including 
the  provision  of  supportive  services  to 
these  families,  as  authorized  by  section 
23  of  the  U.S.  Housing  Aci  of  1937. 

FSS  account  means  the  FSS  escrow 
account  authorized  by  section  23  of  the 
U.S.  Housing  Act  of  1937.  and  as 
provided  by  §  962.305  of  this  subpart. 

FSS  creait  means  the  amount  credited 
by  the  PH.\  to  the  participating  family's 
FSS  account. 

FSS  family  or  participating  family 
means  a  family  that  resides  in  public 
housing,  and  diat  elects  to  participate  in 
the  ESS  program,  and  whose  designated 
bead  of  the  family  has  signed  the 
contract  of  participation. 

FSS  related  service  program  means 
any  program,  pubUcly  or  privately 
sponsored,  that  offers  the  kinds  of 
supportive  services  described  in  the 
definition  of  "supportive  services"  set 
forth  in  this  §962.103. 

FSS  slots  refer  to  the  total  number  of 
public  housing  units  that  comprise  the 
minimum  size  of  a  PHA's  public 
housing  FSS  program. 

FY  means  Federal  Fiscal  Year 
(starting  with  October  1.  and  ending 
September  30,  and  designated  by  the 
calendar  year  in  which  it  ends). 

Head  of  FSS  family  means  the  adult 
member  of  the  ESS  family  who  is  the 
head  of  the  household  for  purposes  of 
determining  income  eligibility  and  rent. 

Housing  subsidies  means  assistance  to 
meet  the  costs  and  expenses  of 
temporary  shelter,  rental  housing  or 
homeoMfnership,  including  rent, 
mortgage  or  utility  payments. 

HUD  or  Department  means  the 
Department  of  Housing  and  Urban 
Development  Field  Offices,  unless  HUD 
Headquarters  is  specified. 

Individual  training  and  services  plan 
means  a  written  plan  that  is  prepared 
for  the  head  of  the  ESS  family,  and  each 
adult  member  of  the  ESS  family  who 
elects  to  participate  in  the  ESS  program, 
by  the  PHA  in  consultation  with  the 
family  member,  and  which  sets  forth: 

(1)  The  supportive  services  to  be  . 
provided  to  the  family  member; 

(2)  The  activities  to  be  completed  by 
that  family  member;  and 

(3)  The  agreed  upon  completion  dates 
for  the  services  and  activities.  Each 
individual  training  and  services  plan 
must  be  signed  by  the  PHA  and  the 
participating  family  member,  and  is 


attached  to.  and  incorporated  as  part  of 
the  contract  of  participation.  An 
individual  training  and  services  plan 
must  be  prepared  for  the  head  of  the 
FSS  family. 

JOBS  Program  means  the  Job 
Opportunities  and  Basic  Skills  Training 
Program  authorized  under  part  E  of  title 
IV  of  the  Social  Security  Act  (42  U.S.C. 
402(a)(19)). 

JTPA  means  the  Job  Training 
Partnership  Act  (29  U.S.C.  1579(a)). 

Low-income  family.  See  definition  in 
24  CFR  913.102. 

Participating  family.  See  definition 
for  "FSS  family"  in  this  section. 

Program  Coordinating  Committee  or 
PCC  is  the  committee  described  in 
§962.202  of  this  subpart. 

Public  bousing  means  housing 
assisted  under  the  U.S.  Housing  Act  of 
1937,  excluding  housing  assisted  under 
section  8  of  the  Act. 

Public  housing  agency  or  PHA.  See 
definition  in  24  CFR  913.102. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Self-sufficiency  means  that  an  FSS 
family  is  no  longer  receiving  section  8, 
public  or  Indian  housing  assistance,  or 
any  Federal,  State,  or  local  rent  or 
homeownership  subsidies  or  welfare 
assistance.  Achievement  of  self- 
sufficiency,  although  an  ESS  program 
objective,  is  not  a  condition  for  receipt 
of  the  ESS  account  funds.  (See  §  962.305 
of  this  subpart.) 

Supportive  services  means  those 
appropriate  services  that  a  PHA  will 
make  available,  or  cause  to  be  made 
available  to  an  ESS  family  under  a 
contract  of  participation,  and  may 
include: 

(1)  Child  care— child  care  of  a  type 
that  provides  sufficient  hours  of 
operation  and  serves  an  appropriate 
range  of  ages; 

(2)  Transportation — transportation 
necessary  to  enable  a  participating 
family  to  receive  available  services,  or  to 
commute  to  their  places  of  employment; 

(e)  Education — remedial  education; 
education  for  completion  of  secondary 
or  post  secondary  schooling; 

(4)  Employment — job  training, 
preparation,  and  counseling;  job 
development  and  placement;  and 
follow-up  assistance  after  job  placement 
and  completion  of  the  contract  of 
participation; 

(5)  Personal  welfare — substance/ 
alcohol  abuse  treatment  and  counseling; 

(6)  Household  skills  and 
management — training  in  homemaking 
and  parenting  skills;  household 
management;  and  money  management: 

(7)  Counseling — counseling  in  the 
areas  of: 

(i)  The  responsibilities  of 
homeownership; 


IMI 


Federal  Register  /  Vol.  58.  No.  101  /  Thursday.  May  27.  1993  /  Rules  and  Regulations        30891 


(ii)  Opportunities  available  for 
affordable  rental  and  homeownership  in 
the  private  housing  market,  including 
information  on  an  individual's  rights 
under  the  Fair  Housing  Act;  and 

(iii)  Money  management;  and 

(8)  Other  services — any  other  services 
and  resources,  including  case 
management,  reasonable 
accommodations  for  individuals  with 
disabilities,  that  the  PHA  may 
determine  to  be  appropriate  in  assisting 
FSS  families  to  achieve  economic 
independence  and  self-sufficiency. 

Unit  size  or  size  of  unit  refers  to  the 
number  of  bedrooms  in  a  dwelling  unit. 

Very  low-income  family.  See 
definition  in  24  CFR  913.102. 

Welfare  assistance  means  income 
assistance  from  Federal  or  State  welfare 
programs,  and  includes  assistance 
provided  under  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program, 
Supplemental  Security  Income  (SSI) 
that  is  subject  to  an  income  eligibility 
test;  Medicaid,  food  stamps,  general 
assistance,  or  other  assistance  provided 
under  a  Federal  or  State  program 
directed  to  meeting  general  living 
expenses,  such  as  food,  health  care, 
child  care,  but  does  not  include 
assistance  solely  directed  to  meeting 
housing  expenses  (e.g.,  rent,  mortgage  or 
utilities  payments),  and  does  not 
include  transitional  welfare  assistance 
(e.g.,  medicaid)  provided  to  JOBS 
participants. 

§  962. 1 04    Basic  requiremenu  of  the  FSS 
program. 

(a)  Compliance  with  program 
regulations.  An  FSS  program 
established  under  this  part  shall  be 
operated  in  conformity  with  the 
regulations  of  this  part,  and  the 
applicable  public  housing  regulations, 
including  the  regulations  in  24  CFR 
parts  913,  960,  and  966. 

(b)  Compliance  with  Action  Plan.  An 
FSS  program  established  under  this  part 
shall  be  operated  in  compliance  with  an 
Action  Plan,  as  described  in  §  962.201, 
and  provide  comprehensive  supportive 
services  as  defined  in  §  962.103. 

(c)  Compliance  with  equal 
opportunity  requirements.  An  FSS 
program  established  under  this  part 
shall  be  operated  in  compliance  with 
title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d);  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619);  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794);  the  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107);  Executive 
Order  11063  on  Equal  Opportunity  in 
Housing.  27  FR  11527  (1962),  as 
amended,  46  FR  1253  (1980);  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u);  and  the 


regulations  implementing  these 
authorities. 

§  962. 1 05    Minimum  program  size. 

(a)  General.  Unless  otherwise 
excepted  from  operation  of  an  PSS 
program  as  provided  in  paragraph  (c)  of 
this  section,  or  from  operation  of  an  FSS 
program  of  the  minimum  size  as 
provided  in  paragraph  (d)  of  this 
section,  a  PHA  shall  operate  an  FSS 
program  of  the  minimum  size  as 
determined  in  this  section. 

(1)  Determining  minimum  program 
size.  The  minimum  size  of  a  public 
housing  FSS  program  is  equal  to: 

(i)  The  total  number  of  public  housing 
units  reserved  in  FY  1993.  and  each 
subsequent  FY;  plus  (if  applicable) 

(ii)  The  number  of  public  housing 
units  reserved  in  FY  1991  and  FY  1992 
under  the  FSS  incentive  award 
competitions. 

(2J  Applicable  units.  In  determining 
minimum  program  size,  all  new  public 
housing  rental  units  reserved  will  be 
counted. 

(b)  Maintaining  minimum  program 
size.  As  the  contracts  of  participation  for 
public  housing  FSS  families  are 
completed  or  terminated,  replacement 
FSS  famihes  must  be  selected  to 
maintain  the  minimum  program  size.  A 
replacement  family  must  be  selected  in 
accordance  with  the  FSS  family 
selection  procedures  set  forth  in 
§962.203. 

(c)  Exception  to  program  operation. 
(1)  Upon  approval  by  HUD.  a  PHA  will 
not  be  required  to  establish  and  carry 
out  a  public  housing  FSS  program  if  the 
PHA  provides  to  HUD  a  certification,  as 
defined  in  §  962.103,  that  the 
establishment  and  operation  of  an  FSS 
program  is  not  feasible  because  of  local 
circumstances,  which  may  include,  but 
are  not  limited  to: 

(i)  Lack  of  accessible  supportive 
services  funding,  including  lack  of  the 
availability  of  programs  under  ITPA  or 
JOBS; 

(ii)  Lack  of  funding  for  reasonable 
administrative  costs; 

(iii)  Lack  of  cooperation  by  other  units 
of  State  or  local  government;  or 

(iv)  Lack  of  interest  in  participating  in 
the  FSS  program  on  the  part  of  eligible 
families. 

(2)  An  exception  will  not  be  granted 
if  HUD  determines  that  local 
circumstances  do  not  preclude  the  PHA 
from  effectively  operating  an  FSS 
program  that  is  smaller  than  the 
minimum  program  size. 

(d)  Reduction  in  program  size.  Upon 
approval  by  HUD.  a  PHA  may  be 
permitted  to  operate  a  public  housing 
FSS  program  that  is  smaller  than  the 
minimum  program  size  if  the  PHA 


provides  to  HUD  a  certification,  as 
defined  in  §  962.103,  that  the  operation 
of  an  FSS  program  of  the  minimum 
program  size  is  not  feasible  because  of 
local  circumstances,  which  may 
include,  but  are  not  limited  to: 

(1)  Decrease  in  or  lack  of  accessible 
supportive  services,  including  decrease 
in  the  availability  of  programs  under 
JTPA  or  JOBS; 

(2)  Decrease  in  or  lack  of  funding  for 
reasonable  administrative  costs; 

(3)  Decrease  in  or  lack  of  cooperation 
by  other  units  of  State  or  local 
government; 

(4)  Decrease  in  or  lack  of  interest  in 
participating  in  the  FSS  program  on  the 
part  of  eligible  famihes. 

(e)  Review  of  certification  records. 
HUD  reserves  the  right  to  examine, 
during  its  management  review  of  the 
PHA,  or  at  any  time,  the  documentation 
and  data  that  a  PHA  relied  on  in 
certifying  to  the  infeasibility  of  its 
establishing  and  operating  an  FSS 
program,  or  of  operating  an  FSS 
program  of  less  than  minimum  program 
size. 

Subpart  B— Program  Development  and 
Approval  Procedures 

S  962.201    Action  Plan. 

(a)  General.  To  participate  in  the  FSS 
program,  a  PHA  must  have  a  HUD- 
approved  Action  Plan  that  complies 
with  the  requirements  of  this  section. 

(b)  Development  of  Action  Plan.  The 
Action  Plan  shall  be  developed  by  the 
PHA  in  consultation  with  the  chief 
executive  officer  of  the  applicable  unit 
of  general  local  government,  and  the 
Program  Coordinating  Committee. 

(c)  Initial  submission  and  revisions— 
(1)  Initial  submission.  Unless  the  dates 
set  forth  in  this  paragraph  are  extended 
by  HUD  for  good  cause,  a  PHA  that  is 
establishing  its  first  FSS  program  must 
submit  an  Action  Plan  to  HUD  for 
approval  within: 

(i)  90  days  of  notification  by  HUD  of 
approval  of  the  PHA's  application  for 
FY  1991  or  FY  1992  incentive  award 
units;  or 

(ii)  If  the  PHA  did  not  apply  for  FSS 
incentive  award  units,  within  90  days  of 
notification  by  HUD  of  approval  of  the 
PHA's  first  appHcation,  commencing  in 
FY  1993,  for  new  public  housing  units. 

(2)  Revision.  Following  initial 
approval  of  the  Action  Plan  by  HUD,  no 
further  approval  of  the  Action  Plan  is 
required  unless  the  PHA  proposes  to 
make  policy  changes  to  the  Action  Plan, 
or  changes  are  required  by  HUD.  Any 
changes  to  the  Action  Plan  must  be 
submitted  to,  and  approved  by,  HUD. 

(d)  Contents  of  Plan.  The  Action  Plan 
shall  describe  the  policies  and 
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procedures  of  the  PHA  for  operation  of 
a  local  FSS  program,  and  shall  contain, 
at  a  mioimum.  d^e  following 
infonnationt 

(1)  Family  (hmographics — a 
description  of  the  number,  size, 
characteristics,  and  other  demographics 
(including  racial  and  ethnic  data),  and 
the  supportive  service  needs  of  the 
famiUes  expected  to  participate  in  the 
FSS  program; 

(2)  Estimate  of  participating 
families — a  description  of  the  number  of 
ebgible  FSS  Camilies  who  can 
reasonably  be  expected  to  receive 
supportive  services  under  the  FSS 
program,  based  on  available  and 
anticipated  Federal,  tribal.  State,  local, 
and  private  resources; 

(3)  Eligible  families  from  other  self- 
sufficiency  propam — if  applicable,  the 
number  of  femilies,  by  program  type, 
who  are  participating  in  Operation 
Bootstrap,  Project  Self-Sumciency,  or 
any  other  local  self-eufBciency  program 
who  are  expected  to  agree  to  execute  an 
FSS  contract  of  participation. 

(4)  FSS  family  selection  procedures — 
a  statement  indicating  the  procedures  to 
be  utilized  to  select  families  for 
participation  in  the  FSS  program, 
subject  to  the  requirements  governing 
the  selection  of  FSS  {amiiies,  set  forth 
in  §  %2.203.  This  statement  must 
include  a  description  of  how  the  PHA's 
selection  procedures  ensure  that 
families  will  be  selected  without  regard 
to  race,  color,  religion,  sex.  handicap, 
familial  status,  or  national  origin. 

(5)  Incentives  to  encourage 
participation — a  description  of  the 
incentives  that  the  PHA*8  intends  to 
offer  eligible  hunilies  to  encourage  their 
participation  in  the  FSS  program 
(incentives  planj.  The  Incentives  plan 
shall  providhs  for  the  establishment  of 
the  FSS  account  In  accordance  with  the 
requirements  Ki  forth  In  S  962.305,  and 
other  incentives,  if  any.  designed  by  the 
PHA.  The  incentives  plan  shall  be  part 
of  the  Action  Plan. 

(6)  Outreach  efforts— a  description  of: 
(i)  The  PHA'a  efforts,  including 

notification  and  outieadi  efforts,  to 
recruit  FSS  participants  from  among 
eligible  families*,  and 

(li)  The  PHA's  actions  to  be  taken  to 
assure  that  both  minority  and  non- 
minority  groups  are  informed  about  the 
FSS  program,  and  how  the  PHA  will 
make  this  information  known  (e.g., 
through  door-to-door  flyers,  posters  in 
common  rooms,  advertisaments  in 
newspapers  of  general  circulation,  as 
well  as  my  media  targeted  to  minority 
groups.). 

(7)  FSS  activMes  and  supportive 
services — a  descriptifm  of  the  activities 
and  supportive  serrices  to  be  provided 


by  both.4>ubIic  and  private  resources  to 
FSS  families,  and  identiHcation  of  the 
public  and  private  resources,  which  are 
expected  to  provide  the  supportive 
services. 

(8)  Method  for  identification  of  family 
support  needs — a  description  of  how  the 
FSS  program  will  identify  the  needs  and 
deliver  the  services  and  activities 
according  to  the  needs  of  the  FSS 
families; 

(9)  Program  termination;  withholding 
of  services;  and  available  grievance 
procedures — a  description  of  thaTHA's 
pohcies  concerning:  termination  of 
participation  in  the  FSS  program,  or 
withholding  of  supportive  services  on 
the  basis  of  a  family's  failure  to  comply 
with  the  requirements  of  the  contract  of 

Earticipation:  and  the  grievance  and 
earing  procedures  available  for  FSS 
families. 

(10)  Assurances  of  non-interference 
with  rights  of  non-participating 
families — an  assurance  that  a  family's 
election  to  not  participate  in  the  FSS 
program  will  not  affect  the  family's 
admission  to  public  housing  or  the 
family's  right  to  occupimcy  in 
accordance  with  its  lease. 

(11)  Timetable  for  program 
implementation — a  timetable  for 
implementation  of  the  FSS  program,  as 
provided  in  §  962.301(a)(1).  including 
the  schedule  for  filling  FSS  slots  with 
eligible  FSS  families,  as  provided  in 
§962.301; 

(12)  Certification  of  coordination — a 
certification  that  development  of  the 
services  and  activities  under  the  FSS 
program  has  been  coordinated  with  the 
JOBS  Program;  the  programs  provided 
under  the  JTPA;  and  any  other  relevant 
employment,  child  care,  transportation, 
training,  and  education  programs  (e.g.. 
Job  Training  for  the  Homeless 
Demonstration  program)  in  the 
applicable  area,  and  that 
implementation  will  continue  to  be 
coordinated,  in  order  to  avoid 
duplication  of  services  and  activities; 
and 

(13)  Optional  additional 
information — such  other  information 
that  would  help  HUD  determine  the 
soundness  of  the  PHA's  proposed  FSS 
program. 

(e)  Eligibility  of  a  combined  program. 
A  PHA  that  wishes  to  operate  a  ioint 
FSS  program  with  other  PHAs  may 
combine  its  resources  with  one  or  more 
PHAs  to  deliver  supportive  services 
under  a  joint  Action  Plan  that  will 
provide  for  the  establishment  and 
operation  of  a  combined  FSS  prograni 
that  meets  the  requirements  of  this  part. 

(f)  Single  action  plan.  PHAs 
implementing  both  a  section  B  FSS 
program  and  a  public  or  Indian  housing 


FSS  program  may  submit  one  Action 
Plan. 

§962.202    Program  Coordinating 
Coimntttee  (PCC). 

(a)  General.  Each  participating  PHA 
must  estabUsh  a  POC  whose  foxictions 
will  be  to  assist  the  PH.\  in  seauing 
commitments  of  pubUc  and  private 
resources  for  the  operation  of  the  FSS 
program  within  the  PHA's  jurisdiction, 
including  assistance  in  developing  the 
Action  Plan  and  in  implementing  the 
program. 

(b)  Membership — (1)  Required 
membership.  The  PCC  must  consist  of 
representatives  of  the  PHA.  and  the 
residents  of  public  housing.  The  public 
housing  resident  representatives  shall 
be  solicited  from  one  or  more  of  the 
following  groups: 

(i)  An  area-wide  or  city-wide  resident 
council,  if  one  exists: 

(ii)  If  the  PHA  will  be  transferring  FSS 
participants  to  vacant  units  In  a  specific 
public  housing  development,  the 
resident  coimcil  or  resident 
management  corporation,  if  one  exists, 
of  the  pubhc  housing  developotent 
where  the  FSS  program  is  to  be  carried 
out; 

(iii)  Any  other  pubHc  housing 
resident  group,  ^which  the  PHA  believes 
is  interested  in  the  FSS  program,  and 
would  contribute  to  the  development 
and  implementation  of  the  FSS 
program. 

(2)  Recommended  membership. 
Membership  on  the  PCC  also  should 
include  representatives  of  the  unit  of 
general  local  government  served  by  the 
PHA,  local  agencies  (if  any)  responsible 
for  carrying  out  JOBS  training  programs, 
or  programs  under  the  JTPA,  and  other 
organizations,  such  as  other  State,  local 
or  tribal  welfare  and  employment 
agencies,  public  and  private  education 
or  training  institutions,  child  care 
providers,  nonprofit  service  providers, 
private  business,  and  any  other  public 
and  private  service  providers  with 
resotirces  to  assist  the  FSS  program. 

(c)  Alternative  committee.  The  PHA 
may,  in  consultation  with  the  chief 
executive  officer  of  the  unit  of  general 
local  government  served  by  the  PHA, 
utilize  an  existing  entity  as  the  PCC  if 
the  membership  of  the  existing  entity 
consists  or  will  consist  of  the 
individuals  identified  in  paragraph 
(b)(1)  of  this  section,  and  also  includes 
individuals  from  the  same  or  similar 
organizations  identified  in  paragraph 
(b)(2)  of  this  section. 

§962.203    FSSfamUyeelection 
procedures. 

(a)  Preference  in  the  FSS  selection 
process.  A  PHA  has  the  option  of  giving 
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a  selection  preference  for  up  to  50 
percent  of  its  FSS  slots  to  eligible 
families,  as  defined  in  §962.103.  who 
have  one  or  more  family  members 
currently  enrolled  in  an  FSS  related 
service  program  on  the  waiting  list  for 
such  a  program.  The  PHA  may  limit  the 
selection  preference  given  to 
participants  in  and  applicants  for  FSS 
related  service  programs  to  one  or  more 
eligible  FSS  related  service  programs.  A 
PHA  that  chooses  to  exercise  the 
selection  preference  option  must 
include  the  following  information  in  its 
Action  Plan: 

(1)  The  percentage  of  FSS  slots,  not  to 
exceed  50  percent  of  the  total  number  of 
FSS  slots,  for  which  it  will  give  a 
selection  preference; 

(2)  The  FSS  related  service  programs 
to  which  it  will  give  a  selection 
preference  to  the  programs'  participants 
and  applicants;  and 

(3)  The  method  of  outreach  to,  and 
selection  of,  families  with  one  or  more 
members  participating  in  the  identified 
programs. 

(b)  FSS  selection  without  preference. 
For  those  FSS  slots  for  which  the  PHA 
chooses  not  to  exercise  the  selection 
preference  provided  in  paragraph  (a)  of 
this  section,  the  FSS  slots  must  be  filled 
with  eligible  families  in  accordance 
with  an  objective  selection  system,  such 
as  a  lottery,  the  length  of  time  living  in 
subsidized  housing,  or  the  date  the 
family  expressed  an  interest  in 
participating  in  the  FSS  program.  The 
objective  system  to  be  used  by  the  PHA 
must  be  described  in  the  PHA's  Action 
Plan. 

(c)  Motivation  as  a  selection  factor— 
(1)  General.  A  PHA  may  screen  families 
for  interest,  and  motivation  to 
participate  in  the  FSS  program, 
provided  that  the  factors  utilized  by  the 
PHA  are  those  which  solely  measure  the 
family's  interest,  and  motivation  to 
participate  in  the  FSS  program. 

(2)  Permissible  motivational  screening 
factors.  Permitted  motivational  factors 
include  requiring  attendance  at  FSS 
orientation  sessions  or  preselection 
interviews,  and  assigning  certain  tasks 
which  indicate  the  family's  willingness 
to  undertake  the  obligations  which  may 
be  imposed  by  the  FSS  contract  of 
participation  (e.g.,  contacting  job 
training  or  educational  program 
referrals).  However,  any  tasks  assigned 
shall  be  those  which  may  be  readily 
accomplishable  by  the  family,  based  on 
the  family  members'  educational  level, 
and  disabilities,  if  any.  Reasonable 
accommodations  must  be  made  for 
individuals  with  mobility,  manual, 
sensory,  speech  impairments,  mental  or 
developmental  disabilities. 


(3)  Prohibited  motivational  screening 
factors.  Prohibited  motivational 
screening  factors  include  the  family's 
educational  level,  educational  or 
standardized  motivational  test  results, 
previous  job  history  or  job  performance, 
credit  rating,  marital  status,  number  of 
children,  or  other  factors,  such  as 
sensory  or  manual  skills,  and  any 
factors  which  may  result  in 
discriminatory  practices  or  treatment 
toward  individuals  with  disabilities  or 
minority  or  non-minority  groups. 

S  962.204    On^lt*  facllitlM. 

Each  PHA  may,  subject  to  the 
approval  of  HUD,  make  available  and 
utilize  common  areas  or  unoccupied 
units  in  public  housing  projects  to 
provide  supportive  services  under  an 
FSS  program. 

Subpart  C— Program  Operation 

1962.301    Program  lmpl«m«ntat(on. 

(a)  Program  implementation 
deadline — (1)  Program  start-up.  Except 
as  provided  in  paragraph  (a)(3)  of  this 
section,  operation  of  a  local  FSS 
program  must  begin  within  12  months 
of  notification  to  the  PHA  of  HUD's 
approval  of  the  earUer  of  the  PHA's 
application  for:  FY  1991  incentive 
award  units;  FY  1992  incentive  award 
units;  or  new  public  housing  units, 
commencing  with  FY  1993.  Operation 
means  that  activities  such  as  outreach, 
participant  selection,  and  enrollment 
have  begun.  Full  delivery  of  the 
supportive  services  to  be  provided  to 
the  total  number  of  families  required  to 
be  served  under  the  program  need  not 
occur  within  12  months,  but  must  ocoir 
by  the  deadline  set  forth  in  paragraph 
(a)(2)  of  this  section. 

(2)  Full  enrollment  and  delivery  of 
service.  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  the  PHA  must  have 
completed  enrollment  of  the  total 
number  of  families  required  to  be  served 
luider  the  FSS  program  (based  on  the 
minimum  program  size),  and  must  have 
begun  delivery  of  the  supportive 
services  within  two  years  from  the  date 
of  notification  of  approval  of  the 
application  for  new  public  housing 
units. 

(3)  Extension  of  program  deadlines  for 
good  cause.  HUD  may  extend  this 
deadline  set  forth  in  either  paragraph 
(a)(1)  paragraph  (a)(2)  of  this  section  if 
the  PHA  requests  an  extension,  and  the 
HUD  Field  Office  determines  that, 
despite  best  efforts  on  the  part  of  the 
PHA.  the  development  of  new  public 
housing  imits  will  not  occur  within  the 
deadlines  set  forth  in  this  paragraph  (a), 
the  commitment  by  pubbc  or  private 
resources  to  deliver  supportive  services 


has  been  withdrawn,  the  delivery  of 
such  services  has  been  delayed,  or  other 
local  circumstances  which  the  HUD 
Field  Office  determines  warrants  an 
extension  of  the  deadlines  set  forth  in 
this  paragraph  (a). 

(b)  Program  Administration.  A  PHA 
may  employ  appropriate  staff,  including 
a  service  coordinator  or  program 
coordinator  to  administer  its  FSS 
program,  and  may  contract  with  an 
appropriate  organization  to  establish 
and  administer  the  FSS  program, 
including  the  FSS  account,  as  provided 
by  §962.302 

i  962.302    AdmlnlstratlvaftM. 

The  performance  funding  system 
(PFS),  provided  under  section  9(a)  of  the 
Act.  shall  provide  for  the  inclusion  of 
reasonable  and  administrative  costs 
incurred  by  PHAs  in  carrying  out  the 
minimum  program  size  of  the  local  FSS 
programs.  These  costs  are  subject  to 
appropriations  by  the  Congress. 
However,  a  PHA  may  use  other 
resources  for  this  purpose. 

1 962.303    Contract  of  participation. 

(a)  General.  Each  family  that  is 
selected  to  participate  in  an  FSS 
program  must  enter  into  a  contract  of 
participation  with  the  PHA  that  operates 
the  FSS  program  in  which  the  family 
will  participate.  The  contract  of 
participation  shall  be  signed  by  the  head 
ofthe  FSS  family. 

(b)  Form  and  content  of  contract — (1) 
General.  The  contract  of  participation, 
which  incorporates  the  individual 
training  and  services  plan(s).  shall  be  in 
the  form  prescribed  by  HUD.  and  shall 
set  forth  the  principal  terms  and 
conditions  governing  participation  in 
the  FSS  program,  including  the  rights 
and  responsibihties  ofthe  FSS  family 
and  of  the  PHA.  the  services  to  be 
provided  to,  and  the  activities  to  be 
completed  by.  the  head  of  the  FSS 
family  and  each  adult  member  ofthe 
family  who  elects  to  participate  in  the 
program. 

(2)  Interim  goals.  The  individual 
training  and  services  plan,  incorporated 
in  the  contract  of  participation,  shall 
establish  specific  interim  and  final  goals 
by  which  the  PHA.  and  the  family,  may 
measure  the  family's  progress  toward 
fulfilling  its  obhgations  under  the 
contract  of  participation,  and  becoming 
self-sufficient.  For  each  participating 
FSS  family  that  is  a  recipient  of  welfare 
assistance,  the  PHA  must  establish  as  an 
interim  goal  that  the  fatnily  become 
independent  from  welfare  assistance 
and  remain  independent  from  welfare 
assistance  at  least  one  year  before  the 
expiration  of  the  term  of  the  contract  of 
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participation,  including  any  extension 
thereoT. 

(3)  Compliance  with  kase  terms.  The 
contract  of  participation  shall  provide 
that  one  of  the  obligations  of  the  FSS 
family  is  to  comply  with  the  terms  and 
conditions  of  the  public  housing  lease. 

(4)  Empioytneni  iMigation.  (ij  Head  of 
family's  obligation.  The  head  of  the  FSS 
family  shall  be  required  under  the 
contract  of  participation  to  seek  and 
maintain  suitable  employment  during 
the  term  of  the  contract  and  any 
extension  thereol  Although  other 
members  of  the  FSS  fomily  may  seek 
and  maintain  employment  during  the 
term  of  the  contract,  only  the  head  of 
the  FSS  family  is  required  to  seek  and 
maintain  suitable  employment. 

(ii)  Seek  employment.  The  obligation 
to  seek  employment  means  that  the 
head  of  the  FSS  family  has  applied  for 
employment,  attended  )ob  interviews, 
and  has  othernrise  followed  through  on 
employment  opportimities. 

(lii)  Determination  of  suitable 
employment.  A  determination  of 
suitable  employment  shall  be  made  by 
the  PHA  based  on  the  skills,  education, 
and  job  training  of  tfie  individual  that 
has  been  designated  the  head  of  the  FSS 
family,  and  based  on  the  available  job 
opportunities  within  the  jurisdiction 
ser\'ed  by  the  PHA. 

(5)  Consequences  of  noncompliance 
with  contract.  The  contract  of 
participation  shall  specify  that  if  the 
FSS  family  fails  to  comply  with  the 
terms  and  conditions  of  the  contract  of 
participalioa,  which  includes 
compliance  with  the  public  housing 
lease,  the  PHA  may: 

(i)  Withhold  the  supportive  services; 


or 


(ii)  Terminate  the  family's 
participation  in  the  FSS  program. 

(c)  Contract  term.  The  contract  of 
participation  shall  pro\ide  that  each 
FSS  family  vvill  be  required  to  fulfill 
those  obligations  to  which  the 
participating  family  has  committed 
itself  imder  the  contract  of  participation 
no  later  than  S  years  after  the  effective 
date  of  the  contract. 

(d)  ContTXKt  extension.  The  PHA 
shall,  in  writing,  extend  the  term  of  the 
contract  of  participation  for  a  period  not 
to  exceed  two  years  for  any  FSS  family 
that  requests,  in  writing,  an  extension  of 
the  contract,  prorided  Aat  the  PHA 
finds  that  good  cause  exists  for  granting 
the  extension.  The  family's  written 
request  for  an  extension  must  include  a 
description  of  the  need  for  the 
extension.  As  used  in  this  paragraph  (d), 
"good  cause"  means  circumstances 
beyond  the  control  of  the  FSS  family,  as 
determined  by  die  PHA,  such  as  a 
serious  illness  or  involimtary  loss  of 


employment.  Extension  of  the  contract  . 
of  participation  will  entitle  the  FSS 
family  to  continue  to  have  amounts 
credited  to  the  family's  FSS  accoimt  in 
accordance  with  §  962.304. 

(e)  Unavailability  of  suppqtiive 
services — (1)  Cooa  forth  effort  to  replace 
unavailable  services.  If  a  social  service 
agency  fails  to  deliver  the  supportive 
services  pledged  xatdm  an  FSS  family 
member's  individual  training  and 
services  plan,  the  PHA  shall  make  a 
good  faith  effort  to  obtain  these  services 
from  another  agency. 

(2)  Assessment  Of  necessity  of 
services.  If  the  PHA  is  unable  to  obtain 
the  services  from  another  agency,  the 
PHA  shall  reassess  the  family  member's 
needs,  and  determine  whether  other 
available  services  would  achieve  the 
same  purpose.  If  other  available  services 
would  not  achieve  the  same  purpose, 
the  PHA  shall  determine  whether  the 
unavailable  services  are  integral  to  the 
FSS  family's  advancement  or  progress 
toward  self-sufficiency.  If  the 
unavailable  services  are; 

(i)  Determined  not  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency,  the  PHA  shall  revise  the 
individual  training  and  services  plan  to 
delete  these  services,  and  modify  the 
contract  of  participation  to  remove  any 
obligation  on  the  part  of  the  FSS  family 
to  accept  the  unavailable  services,  in 
accordance  with  para^ajih  (f)  of  this 
section;  or 

(ii)  Determioed  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency  (which  may  be  the  case  if 
the  affected  family  member  is  the  head 
of  the  FSS  family),  the  PHA  shall 
declare  the  contract  of  participation  null 
and  void. 

(f)  Modification.  The  PHA  and  the 
FSS  family  may  mutually  agree  to 
modify  the  contract  of  participation. 
The  contract  of  participation  may  be 
modified  in  writing  wUh  respect  to  the 
individual  training  and  services  plans, 
the  contract  term  in  accordance  with 
paragraph  (d)  of  this  section,  and 
designation  of  the  head  of  the  family. 

(g)  Completion  of  the  contract.  The 
contract  of  participation  is  considered  to 
be  completed,  and  a  family's 
participation  in  the  FSS  program  is 
considered  to  be  concluded  when  one  of 
the  following  occurs: 

(1)  The  FSS  family  has  fulfilled  all  of 
its  obligations  under  the  contract  of 
participation  on  or  before  the  expiration 
of  the  contract  term,  including  any 
extension  thereofc  or 

(2)  30  percent  of  the  monthly  adjusted 
income  of  the  FSS  family  equals  or 
exceeds  the  published  existing  housing 
fair  market  rent  for  the  size  of  the  Tinit 
for  whidi  the  FSS  family  qualifies  based 


on  the  PHA's  occupancy  standards.  The 
contract  of  participatioa  will  be 
considered  completed  and  the  family's 
participation  in  the  FSS  program 
concluded  on  this  basis  even  though  the 
contract  term,  including  any  extension 
thereof,  has  not  expired,  and  the  family 
members  who  have  individual  training 
and  services  plans,  have  not  completed 
all  the  activities  set  forth  in  their  plans, 
(h)  Termination  of  the  contract.  The 
contract  of  participation  may  be 
terminated  oefore  the  expiration  of  the 
contract  term,  and  any  extension 
thereof,  by: 

(1)  Mutual  consent  of  the  parties; 

(2)  The  failure  of  the  FSS  family  to 
meet  its  obligations  under  the  contract 
of  participation; 

(3)  The  family's  withdrawal  from  the 
FSS  program; 

(4]  Such  other  act  as  is  deemed 
inconsistent  with  the  purpose  of  the 
FSS  program;  or 

(5)  By  operation  of  law. 

(i)  Transitional  supportive  service 
assistance.  A  PHA  may  continue  to  offer 
to  a  former  FSS  family  who  has 
completed  its  contract  of  participation 
and  whose  head  of  family  is  employed, 
appropriate  FSS  supportive  services  in 
becoming  self-sufficient  (if  the  family 
still  resides  in  public  housing),  or  in 
remaining  self-sufficient  (if  the  family 
no  longer  resides  in  public  or  other 
assisted  housing). 

§962.304    Total  tenant  payment  and 
increases  in  family  income. 

(a)  Calculation  of  total  tenant 
payment.  Total  tenant  pa3rment  for  a 
family  participating  in  tbe  FSS  program 
is  determined  in  accordance  with  the 
reflations  set  forth  in  24  CFR  part  913. 

(b)  Increases  in  FSS  family  income. 
Any  increase  in  the  earned  income  of  an 
FSS  family  during  its  participation  in  an 
FSS  program  may  not  be  considered  as 
income  or  a  resource  for  piuposes  of 
eligibility  of  the  FSS  family  for  other 
benefits,  or  amount  of  benefits  payable 
to  the  FSS  family,  under  any  other 
program  administered  by  HUD,  unless 
the  income  of  the  FSS  family  equals  or 
exceeds  80  percent  of  the  median 
income  of  the  area  (as  determined  by 
HUD,  with  adjustments  for  smaller  and 
larger  families). 

§962.305    FSSaccounL 

(a)  Establishment  of  FSS  account — (1) 
General.  Tbe  PHA  shall  deposit  the  FSS 
account  funds  of  all  families 
participating  in  the  PHA's  FSS  program 
into  a  single  depository  account.  The 
PHA  must  deposit  the  FSS  account 
funds  in  one  or  more  of  the  HUD- 
approved  investments. 

(2)  Accounting  for  FSS  account  funds. 
(i)  Accounting  records.  The  total  of  the 
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combined  FSS  account  funds  will  be 
supported  in  the  PHA  accounting 
records  by  a  subsidiary  ledger  showing 
the  balance  applicable  to  each  FSS 
family.  During  the  term  of  the  contract 
of  participation,  the  PHA  shall  credit 
periodically,  but -not  less  than  annually, 
to  each  bmily's  FSS  account,  the 
amount  of  the  FSS  credit  determined  in 
accordance  vnth  paragraph  (b)  of  this 
section. 

(ii)  Proration  erf  investment  income. 
The  investment  income  for  funds  in  the 
FSS  account  will  be  prorated  and 
credited  to  each  family's  FSS  account 
based  on  the  balance  in  each  family's 
FSS  account  at  the  end  of  the  period  for 
which  the  investment  income  is 
credited. 

(iiij  Reduction  of  amounts  due  by  FSS 
family.  If  the  FSS  family  has  not  paid 
the  family  contribution  towards  rent,  or 
other  amounts,  if  any,  due  under  the 
public  housing  lease,  the  balance  in  the 
family's  FSS  account  shall  be  reduced 
by  that  amount  before  prorating  the 
interest  income.  If  the  FSS  family  has 
fraudulently  under-reported  income,  the 
amount  credited  to  the  FSS  account  will 
be  based  on  the  income  amounts 
originally  reported  by  the  FSS  family. 

(3)  Reporting  on  FSS  account  Each 
PtiA  will  be  required  to  make  a  report, 
at  least  once  aanuelly.  to  each  FSS 
family  on  the  status  of  the  family's  FSS 
account.  At  a  minimum,  the  report  will 
iticlude: 

(i)  The  balance  at  the  beginning  of  the 
reporting  period; 

(ii)  The  amount  of  the  family's  rent 
payment  that  was  credited  to  the  FSS 
account,  during  the  reporting  period; 

(iii)  Any  deductions  made  from  the 
account  for  amoiuits  due  the  PHA  before 
interest  is  distributed; 

(iv)  The  amount  of  interest  earned  on 
the  account  during  the  year;  and 
.  (v)  The  total  In  Uie  account  at  the  end 
of  the  reporting  period. 

(b)  FSS  credit— {I)  Computation  of 
amount.  For  purposes  of  determining 
the  FSS  credit  "family  rent"  is  the  total 
tenant  payment  as  defined  in  24  CFR 
part  913.  the  FSS  credit  shall  be 
computed  as  follows: 

(i)  For  FSS  families  who  are  very  low- 
income  families,  the  FSS  shall  be  the 
amount  which  is  the  lesser  of: 

(A)  Thirty  percent  of  current  monthly 
adjusted  income  less  the  family  rent, 
which  is  obtained  by  disregarding  any 
increases  in  earned  income  (as  defined 
in  ^  962.103)  from  the  effective  date  of 
the  contract  of  participation;  or 

(B)  The  current  family  rent  less  the 
family  rent  at  the  time  of  the  effective 
date  of  the  contract  of  participation. 

(ii)  For  FSS  families  who  are  low- 
income  families  but  not  very  low- 


income  families,  Ae  FSS  credit  shall  be 
the  amount  determined  according  to 
paragraph  (b)(lKiJ  of  this  section,  but 
which  shall  not  exceed  the  amount 
computed  for  50  percent  of  median 
income. 

(2)  Ineligibility  for  FSS  credit.  FSS 
famiUes  who  are  not  low-income 
families  shall  not  be  entitled  to  any  FSS 
credit. 

(3)  Cessation  of  FSS  credit.  The  PHA 
shall  not  make  any  additional  credits  to 
the  FSS  family's  FSS  account  when  the 
FSS  family  has  completed  the  contract 
of  participation,  as  dehned  in 

§  962.303(g).  or  yfiuA  the  contract  of 
participation  is  terminated  or  otherwise 
nullified. 

(c)  Disbursement  of  FSS  account 
funds — (1)  General.  "The  amount  in  an 
FSS  account,  in  excess  of  any  amount 
owed  to  the  PHA  by  the  FSS  family,  as 
provided  in  paragraph  {a)(3)(iii)  of  this 
section,  shall  be  paid  to  the  head  of  the 
FSS  family  when  the  contract  of 
participation  has  been  completed  as 
provided  in  §  962.303(g).  and  if.  at  the 
time  of  contract  completion,  the  head  of 
FSS  family  submits  to  the  PHA  a 
certification,  as  defined  in  §  962.103. 
that,  to  the  best  of  his  or  her  knowledge 
and  belief,  no  member  of  the  FSS  family 
is  a  recipient  of  welfare  assistance. 

(2)  Disbursement  before  expiration  of 
contract  term,  (i)  If  the  PHA  determines 
that  the  FSS  family  has  hilfilled  its 
obligations  under  the  contract  of 
participation  before  the  expiration  of  the 
contract  term,  and  the  head  of  the  FSS 
family  submits  a  certification  that,  to  the 
best  of  his  or  her  knowledge,  no  member 
of  the  FSS  family  is  a  recipient  of 
welfare  assistance,  the  amount  in  the 
family's  FSS  account,  in  excess  of  any 
amount  owed  to  the  PHA  by  the  FSS 
family  as  provided  in  paragraph 
(a)(3)(iii)  of  this  section,  shall  be  paid  to 
the  head  of  the  FSS  family. 

(ii)  If  the  PHA  determines  that  the 
FSS  family  has  fulfilled  certain  interim 
goals  established  in  the  contract  of 
participation  and  needs  a  portion  of  the 
FSS  account  funds  for  purposes 
consistent  with  the  contract  of 
participation,  such  as  completion  of 
higher  education  (i.e..  college,  graduate 
school),  or  job  training,  or  to  meet  start- 
up expenses  involved  in  creation  of  a 
small  business,  the  PHA  may,  at  the 
PHA's  sole  option,  disburse  a  portion  of 
the  funds  ft-om  the  family's  FSS  accoimt 
to  assist  the  family  meet  those  expenses. 

(3)  Verification  of  family  certification. 
Before  disbursement  of  the  FSS  account 
funds  to  the  family,  the  PHA  may  verify 
that  the  FSS  family  is  no  longer  a 
recipient  of  welfare  assistance  by 
requesting  copies  of  any  documents 
which  may  indicate  whether  the  family 


is  receiving  any  welfare  assistance,  and 
contacting  welfare  agencies. 

(d)  Succession  to  FSS  account.  If  the 
head  of  the  FSS  family  ceases  to  reside 
with  other  family  members  in  the  public 
housing  unit,  the  remaining  members  of 
the  FSS  family,  after  consultation  with 
the  PHA,  shall  have  the  right  to 
designate  another  family  member  to 
receive  the  funds  in  accordance  with 
paragraph  (c)  (1)  or  (2)  of  this  section. 

(e)  Use  of  FSS  account  funds  for 
homeownership.  An  FSS  family  may  use 
its  FSS  account  funds  for  the  purchase 
of  a  home,  including  the  purchase  of  a 
home  under  one  of  HUD's 
homeownership  programs,  or  other 
Federal.  State,  or  local  homeoumership 
programs. 

(0  Forfeiture  of  FSS  account  funds— 
(1)  Conditions  for  forfeiture.  Amounts  in 
the  FSS  account  shall  be  forfeited  upon 
the  occurrence  of  the  following: 

(i)  The  contract  of  participation  is 
terminated,  as  provided  in  §  962.303(e) 
or  §  962.303(h);  or 

(ii)  The  contract  of  participation  is 
completed  bv  the  family,  as  provided  in 
§  962.303{g),but  the  FSS  family  is 
receiving  welfare  assistance  at  the  time 
of  expiration  of  the  term  of  the  contract 
of  participation,  including  any 
extension  thereof. 

(2)  Treatment  of  forfeited  FSS  account 
funds.  FSS  account  funds  forfeited  by 
the  FSS  family  will  be  credited  to  the 
PHA's  operating  reserves  and  counted 
as  other  income  in  the  calculation  of  the 
PFS  operating  subsidy  eligibility  fpr  the 
next  budget  year. 

Subpart  D— Reporting 

§962.401     Reporting. 

Each  PHA  that  carries  out  an  FSS 
program  under  this  part  shall  submit  to 
HUD,  in  the  form  prescribed  by  HUD,  a 
report  regarding  its  FSS  program.  The 
report  shall  include  the  fol!ow;ng 
information: 

(1)  A  description  of  the  activities 
carried  out  under  the  program; 

(2)  A  description  of  the  effectiveness 
of  the  program  in  assisting  families  to 
achieve  economic  independence  and 
self-sufficiency; 

(3)  A  description  of  the  effectiveness 
of  the  program  in  coordinating  resources 
of  communities  to  assist  families  to 
achieve  economic  independence  and 
self-sufficiency;  and 

(4)  Any  recommendations  by  the  PHA 
or  the  appropriate  local  program 
coordinating  committee  for  legislative  or 
administrative  action  that  would 
improve  the  FSS  program  and  ensure 
the  effectiveness  of  the  program. 

4.  A  new  part  984  is  added  to  24  CFR 
to  read  as  follows: 


30896        Federal  Register  /  Vol.  58,  No.  101  /  Thursday.  May  27,  1993  /  Rules  and  Regulations 


PART  984— SECTION  8  FAMILY  SELF- 
SUFFICIENCY  PROGRAM 

Subpart  A — Q«n»ral 

984.101  Purpose,  scope,  and  applicability. 

984.102  Program  objectives. 

984.103  Definitions. 

984.104  Basic  requirements  of  the  FSS 
program. 

984.105  Minimum  program  size. 

Subpart  B — Program  Devalopmant  and 
Approval  Procedures 

984.201  Action  Plan. 

984 .202  Program  Coord  inating  Committee. 

984.203  FSS  family  selection  procedures. 

984.204  On-site  facilities. 

Subpart  C — Program  Operation 

984.301  Program  implementation. 

984.302  Administrative  fees. 

984.303  Contract  of  participation. 

984.304  Family  rent  and  increases  in  family 
income. 

984.305  FSS  account. 

984.306  Section  8  residency  and  portability 
requirements. 

Subpart  0 — Reporting 

984.401    Reporting. 

Authority:  42  U.S.C  1473f,  1437u:  42 
U.S.C  3535(d). 

Subpart  A— General 

f  984.101    Purpose,  scope,  and 
applicability. 

(a)  Purpose.  (1)  The  purpose  of  the 
Family  Self-Sufficiency  (FSS)  program 
is  to  promote  the  development  of  local 
strategies  to  coordinate  the  use  of  public 
and  Indian  housing  assistance  and 
housing  assistance  under  the  section  8 
rental  certificate  and  rental  voucher 
programs  with  public  and  private 
resources,  to  enable  families  eligible  to 
receive,  assistance  under  these  programs 
to  achieve  economic  independence  and 
self-sufficiency. 

(2)  The  purpose  of  this  part  is  to 
implement  the  policies  and  procedures 
applicable  to  operation  of  a  local  FSS 
program  under  the  rental  voucher  and 
rental  certificate  programs. 

(b)  Scope.  Beginning  in  FY  1993,  each 
PHA  that  receives  funding  for  additional 
rental  certificates  or  rental  vouchers 
must  operate  a  section  8  FSS  program, 
unless  the  PHA  receives  an  exception 
from  the  program  as  provided  in 
§984.105.  Additionally,  each  PHA  that 
received  funding  for  section  8  rental 
certificates  or  rental  vouchers  under  the 
combined  FY  1991/1992  FSS  incentive 
award  competition,  must  operate  a 
section  8  FSS  program. 

(c)  Applicability— {\)  General.  This 
part  applies  to  the  section  8  rental 
certificate  program  and  the  section  8 
rental  voucher  program  authorized  by 
section  8  of  the  U.S.  Housing  Act  of 


1937,  and  implemented  at  24  CFR  parts 
882  and  887. 

(2)  Indian  Housing  Authorities.  The 
operation  of  a  section  8  FSS  program  is 
optional  for  Indian  Housing  Authorities 
(IHAs)  that  operate  a  certificate  or 
voucher  program.  IHAs  that  elect  to 
operate  a  section  8  FSS  program  are 
subject  to  the  requirements  of  this  part, 
except  that  §  984.105(c)  of  this  subpart 
governing  minimum  program  size  shall 
not  be  applicable  to  IHAs.  Additionally, 
IHAs  that  received  section  8  units  under 
the  FSS  incentive  award  competitions 
and  are  operating  a  section  8  FSS 
program  are  not  subfect  to  the  mininium 
program  size  requirements. 

§984.102    Program  objectives. 

The  objective  of  the  FSS  program  is  to 
reduce  the  dependency  of  low-income 
families  on  welfare  assistance  and  on 
section  8,  public  or  Indian  housing 
assistance  or  any  Federal,  State,  or  local 
rent  or  homeownership  subsidies. 
Under  the  FSS  program,  low-income 
families  are  provided  opportunities  for 
education,  job  training,  counseling,  and 
other  forms  of  social  service  assistance, 
while  living  in  assisted  housing,  so  that 
they  may  obtain  the  education, 
employment,  and  business  and  social 
skills  necessary  to  achieve  self- 
sufficiency,  as  defined  in  §  984.103  of 
this  subpart.  The  Department  will 
measure  the  success  of  a  local  FSS 
program  not  only  by  the  number  of 
families  who  achieve  self-sufficiency, 
but  also  by  the  number  of  FSS  families 
who,  as  a  result  of  participation  in  the 
program,  have  family  members  who 
obtain  their  first  job,  or  who  obtain 
higher  paying  jobs;  no  longer  need 
benefits  received  under  one  or  more 
welfare  programs;  obtain  a  high  school 
diploma  or  higher  education  degree;  or 
accomplish  similar  goals  that  will  assist 
the  family  in  obtaining  economic 
independence. 

{984.103    Definitions. 

As  used  in  this  part: 

Act  means  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437-1440). 

Action  Plan.  See  §984.201  of  this 
subpart. 

Assisted  lease  has  the  same  meaning 
as  set  forth  in  24  CFR  882.102  and 
887.7. 

Certification  means  a  written 
assertion  based  on  supporting  evidence, 
provided  by  the  FSS  family  or  the  PHA, 
as  may  be  required  under  ihis  subpart, 
and  which: 

(1)  Shall  be  maintained  by  the  PHA  in 
the  case  of  the  family's  certification,  or 
by  HUD  in  the  case  of  the  PHA's 
certification; 


(2)  Shall  be  made  available  for 
inspection  by  HUD,  the  PHA,  and  the 
public,  as  appropriate;  and 

(3)  Shall  be  deemed  to  be  accurate  for 
purposes  of  this  subpart,  unless  the 
Secretary  or  the  PHA,  as  applicable, 
determines  otherwise  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Chief  executive  officer  (CEO).  The 
CEO  of  a  unit  of  general  local 
government  means  the  elected  official  or 
the  legally  designated  official,  who  has 
the  primary  responsibility  for  the 
conduct  of  that  entity's  governmental 
affairs.  Examples  of  the  CEO  of  a  unit 
of  general  local  government  are:  the 
elected  mayor  of  a  municipality;  the 
elected  county  executive  of  a  county; 
the  chairperson  of  a  coimty  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  or  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  a  unit  of  general  local 
government  (e.g.,  city  manager).  The 
CEO  for  an  Indian  tribe  is  the  tribal 
governing  official. 

Contract  of  participation  means  a 
contract  in  a  form  approved  by  HUD, 
entered  into  between  a  participating 
family  and  a  PHA  operating  an  FSS 
program  that  sets  forth  the  terms  and 
conditions  governing  participation  in 
the  FSS  program.  The  contract  of 
participation  includes  all  individual 
training  and  services  plans  entered  into 
between  the  PHA  and  all  members  of 
the  family  who  elect  to  participate  in 
the  FSS  program,  and  which  plans  are 
attached  to  the  contract  of  participation 
as  exhibits.  For  additional  detail,  see 
§984.303  of  this  subpart. 

Earned  income  means  income  or 
earnings  included  in  annual  income 
from  wages,  tips,  salaries,  other 
employee  compensation,  and  self- 
employment.  (See  24  CFR  813.106(b)(1), 
(2)  and  (8).)  Earned  income  does  not 
include  any  pension  or  annuity,  transfer 
payments,  any  cash  or  in-kind  benefits, 
or  funds  deposited  in  or  accrued  interest 
on  the  FSS  escrow  account  established 
by  a  PHA  on  behalf  of  a  participating 
family. 

Effective  date  of  con  tract  of 
participation  means  the  first  day  of  the 
month  follovsdng  the  month  in  which 
the  FSS  family  and  the  PHA  entered 
into  the  contract  of  participation. 

Eligible  families  means  current 
section  8  rental  certificate  or  rental 
voucher  program  participants,  including 
participants  in  the  Project  Self- 
Sufficiency  or  Operation  Bootstrap  or 
other  local  self-sufficiency  programs. 

Enrollment  means  the  date  that  the 
FSS  family  entered  into  the  contract  of 
participation  with  the  PHA. 
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Family  Self-Sufficiency  program  or 
ifSS  program  means  the  program 
establisbed  by  a  PHA  within  its 
ijurisdiction  to  promote  self-sufficiency 
among  participating  families,  including 
the  provision  of  supportive  services  to 
these  famiUes.  zs  authorized  by  section 
!23  of  the  U.S.  Housing  Act  of  1937. 

FSS  account  means  the  FSS  escrow 
account  authorized  by  section  23  of  the 
U.S.  Housing  Act  of  1937,  and  as 
provided  by  §  984.305  of  this  subpart. 

FSS  credit  means  tha  amount  credited 
by  the  PHA  to  the  participating  family's 
FSS  account 

FSS  family  or  participating  family 
^eans  a  family  that  receives  assistance 
Under  the  rental  certificate  or  rental 
voucher  programs,  and  that  elects  to 
participate  in  the  FSS  program,  and 
Whose  designated  head  of  the  family  has 
bigned  the  contract  of  participation. 

FSS  related  service  program  means 
any  program,  publicly  or  privately 
Sponsored,  that  offers  the  kinds  of 
pupportive  services  described  in  the 
definition  of  "supportive  services"  set 
forth  in  this  §  984.103  of  this  subpart. 

FSS  slots  refer  to  the  total  number  of 
rental  certificates  or  rental  vouchers  that 
Comprise  the  rainimum  size  of  a  PHA's 
Section  8  FSS  program. 

FY  means  Federal  Fiscal  Year 
(starting  with  October  1.  and  ending 
September  30,  and  designated  by  the 
calendar  year  in  which  it  ends). 

Head  of  FSS  family  means  the  adult 
member  of  the  FSS  family  who  is  the 
head  of  the  household  for  purposes  of 
determining  income  eligibiUty  and  rent. 

Housing  subsidies  means  assistance  to 
meet  the  costs  and  expenses  of 
temporary  shelter^  rental  housing  or 
homeownership,  including  rent, 
mortgage  or  utility  payments. 

HUD  or  Department  means  the 
Department  of  Housing  and  Urban 
Development  Field  Offices,  unless  HUD 
Headquarters  is  ^ecified. 

Indian  housing  authority  or  IHA.  See 
definition  in  24  CFR  813.102. 

Individual  training  and  services  plan 
means  a  written  plan  that  is  prepared 
for  the  head  of  the  FSS  family,  and  each 
adult  member  of  the  FSS  family  who 
elects  to  participate  in  the  FSS  program, 
by  the  PHA  in  consultation  with  the 
family  member,  and  which  sets  forth: 

(1)  The  supportive  services  to  be 
provided  to  the  family  member; 

(2)  The  activities  to  be  completed  by 
that  fartiily  member;  and 

(3)  The  agreed  upon  completion  dates 
for  the  services  and  activities.  Each 
individual  training  and  services  plan 
must  be  signed  by  the  PHA  and  the 
participating  family  taember,  and  is 
attached  to.  and  incorporatad  as  part  of 
tiie  contract  of  participation.  An 


individual  training  and  services  plan 
must  be  prepared  for  the  head  of  the 
FSS  family. 

JOBS  Program  means  the  Job 
Opportunities  and  Basit  Skills  Training 
Program  authorized  under  part  F  of  title 
rv  of  the  Social  Security  Act  (42  U.S.C. 
402(a)(19)). 

JTPA  means  the  Job  Training 
Partnership  Act  (29  U.S.C.  1579(a)). 

Low-income  family.  See  definition  in 
24  CFR  813.102. 

Participating  family.  See  definition 
for  "FSS  family"  in  this  section. 

Program  Coordinating  Committee  or 
PCC  is  the  committee  described  in 
§  984.202  of  this  subpart. 

Public  housing  agency  or  PHA.  See 
definition  in  24  CFR  882.102  and  887.7. 
As  used  in  this  part  PHA  includes  an 
Indian  housing  authority  as  defined  in 
this  section. 

Secretary  means  the  S«:retary  of 
Housing  and  Urban  De\-«lopment. 

Self-sufficiency  means  that  an  FSS 
family  is  no  longer  receiving  section  8, 
public  or  Indian  housing  assistance,  or 
any  Federal.  State,  or  local  rent  or 
homeownership  subsidies  or  welfare 
assistance.  Achievement  of  self- 
sufficiency,  although  an  FSS  program 
objective,  is  not  a  condition  for  receipt 
of  the  FSS  account  funds.  (See  §  984.305 
of  this  subpart.) 

Supportive  services  means  those 
appropriate  services  that  a  PHA  will 
make  available,  or  cause  to  be  made 
available  to  an  FSS  family  under  a 
contract  of  participation,  and  may 
include: 

(1)  Child  cane— child  care  of  ■  type 
that  provides  sufficient  hours  of 
operation  and  serves  an  appropriate 
range  of  ages; 

(2)  Transportation — transportation 
necessary  to  enable  a  participating 
family  to  receive  available  services,  or  to 
commute  to  their  places  of  employment; 

(3)  Education — remedial  education; 
education  for  completion  of  secondary 
or  post  secondary  schooling; 

(4)  Employment— ]oh  training, 
preparation,  and  counseling;  \ob 
development  and  placement:  and 
follow-up  assistance  after  job  placement 
and  completion  of  the  contract  of 
participation; 

(5)  Personal  welfare — sutwtance/ 
alcohol  abuse  treatment  and  counseUng; 

(6)  Household  skills  and 
management — training  in  homemaking 
and  parenting  skills;  household 
management;  and  money  management; 

(7)  Counseling— counseling  in  the 
areas  of: 

(i)  The  responsibilities  of 
homeownership; 

(ii)  Opportunities  available  for 
affordable  rental  and  homeownership  in 


the  private  housing  market,  includii^ 
information  on  an  individual's  rights 
under  the  Fair  Housing  Act;  and 

(iii)  Money  management;  and 

(8)  Other  services — any  other  services 
and  resources,  including  case 
management,  reasonable 
accommodations  for  individuals  with 
disabilities,  that  the  PHA  may 
determine  to  be  appropriate  in  assisting 
FSS  families  to  achieve  economic 
independence  and  self-sufficiency. 

Unit  size  or  size  of  unit  refers  to  the 
number  of  bedrooms  in  a  dwelling  unit. 

Very  low-income  family.  See 
definition  in  24  CFR  813.102. 

Welfare  assistance  means  income 
assistance  fi-om  Federal  or  State  welfare 
programs,  and  includes  assistance 
provided  under  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program. 
Supplemental  Security  Income  (SSI) 
that  is  subject  to  an  income  eligibility 
test;  Medicaid,  food  stamps,  general 
assistance,  or  other  assistance  provided 
under  a  Federal  or  State  program 
directed  to  meeting  general  living 
expenses,  such  as  food,  health  care, 
child  care,  but  does  not  include 
assistance  solely  directed  to  meeting 
housing  expenses  (e.g..  rent,  mortgage  or 
utilities  paj-ments).  and  does  not 
include  transitional  welfare  assistance 
(e.g.  medicaid)  for  JOBS  participants. 

§984.104    Basic  requirenwntt  of  ttM  FSS 
program. 

(a)  Compliance  Kith  pmgram 
regulations.  As  FSS  program  established 
under  this  part  shall  be  operated  in 
conformity  with  the  regulations  of  this 
part,  and  the  rental  certificate  and  rental 
voucher  regulations,  codified  in  24  CFR 
parts  882  and  887,  respectively. 

(b)  Compliance  with  Action  Plan.  An 
FSS  program  established  under  this  part 
shall  be  operated  in  compliance  with  an 
Action  Plan,  as  described  in  §984.201. 
and  provide  comprehensive  supportive 
services  as  defined  in  §  984.103. 

(c)  Compliance  with  equal 
opportunity  requirements.  An  FSS 
program  established  under  this  part 
shall  be  operated  in  compliance  with 
title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d);  the  Fair  Housing  Act 
(42  U.S.C.  3601-3619);  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794);  the  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101-6107);  Executive 
Order  11063  on  Equal  Opportunity  in 
Housing,  27  FR  11527  (1962),  as 
amended.  46  FR  1253  (1980);  section  3 
of  the  Housing  and  Urban  Development 
Act  of  1968  (12  use.  ITOlu),  and  the 
regulations  implementing  these 
authorities. 
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§984.105    Minimum  program  size. 

(a)  General.  Unless  otherwise 
excepted  from  operation  of  an  FSS 
program  as  provided  in  paragraph  (c)  of 
this  section,  or  from  operation  of  an  FSS 
program  of  the  minimum  size  as 
provided  in  paragraph  (d)  of  this 
section,  a  PHA  shall  operate  an  FSS 
program  of  the  minimum  size,  as 
determined  in  this  section. 

(1)  Determining  minimum  program 
size.  The  minimum  size  of  a  section  8 
FSS  program  is  equal  to: 

(i)  The  total  number  of  rental 
certificates  and  rental  vouchers  reserved 
in  FY  1993,  and  each  subsequent  FY; 
p/us  (if  applicable) 

(ii)  The  number  of  rental  certificates 
and  rental  vouchers  reserved  under  the 
combined  FY  1991/1992  FSS  incentive 
award  competition. 

(2)  Applicable  certificates  and 
vouchers.  In  determining  minimum 
program  size,  all  rental  certificates  and 
rental  vouchers  reserved  will  be 
counted,  except  those  used  to  replace 
rental  certificates  or  rental  vouchers 
(renewals). 

(b)  Maintaining  minimum  program 
size.  As  the  contracts  of  participation  for 
section  8  FSS  families  are  completed  or 
terminated,  replacement  FSS  families 
must  be  selected  to  maintain  the 
minimum  program  size.  A  replacement 
family  must  be  selected  in  accordance 
with  the  FSS  family  selection 
procedures  set  forth  in  §984.203. 

(c)  Exception  to  program  operation. 
(1)  Upon  approval  by  HUD,  a  PHA  will 
not  be  required  to  establish  and  carry 
out  a  section  8  FSS  program  if  the  PHA 
provides  to  HUD  a  certification,  as 
defined  in  §  984.103,  that  the 
establishment  and  operation  of  an  FSS 
program  is  not  feasible  because  of  local 
circumstances,  which  may  include,  but 
are  not  hmited  to: 

(i)  Lack  of  accessible  supportive 
services  funding,  including  lack  of  the 
availability  of  programs  under  JTPA  or 
JOBS; 

(ii)  Lack  of  funding  for  reasonable 
administrative  costs; 

(iii)  Lack  of  cooperation  by  other  units 
of  State  or  local  government; 
or 

(iv)  Lack  of  interest  in  participating  in 
the  FSS  program  on  the  part  of  eUgible 
families. 

(2)  An  exception  will  not  be  granted 
if  HUD  determines  that  local 
circumstances  do  not  preclude  the  PHA 
from  effectively  operating  an  FSS 
program  that  is  smaller  than  the 
minimum  program  size. 

(d)  Reduction  in  program  size.  Upon 
approval  by  HUD.  a  PHA  may  be 
permitted  to  operate  a  section  8  FSS 


program  that  is  smaller  than  the 
minimum  program  size  if  the  PHA 
provides  to  HUD  a  certification,  as 
defined  in  §984.103.  that  the  operation 
of  an  FSS  program  of  the  minimum 
program  size  is  not  feasible  because  of 
local  circumstances,  which  may 
include,  but  are  not  limited  to: 

(1)  Decrease  in  or  lack  of  accessible 
supportive  services,  including  decrease 
in  the  availability  of  programs  under 
JTPA  or  JOBS; 

(2)  Decrease  in  or  lack  of  funding  for 
reasonable  administrative  costs; 

(3)  Decrease  in  or  lack  of  cooperation 
by  other  units  of  State  or  local 
government; 

(4)  Decrease  in  or  lack  of  interest  in 
participating  in  the  FSS  program  on  the 
part  of  eligible  families. 

(e)  Review  of  certification  records. 
HUD  reserves  the  right  to  examine, 
during  its  management  review  of  the 
PHA,  or  at  any  time,  the  documentation 
and  data  that  a  PHA  relied  on  in 
certifying  to  the  infeasibility  of  its 
establishing  and  operating  an  FSS 
program,  or  of  operating  an  FSS 
program  of  less  than  minimum  program 
size. 

Subpart  B — Program  Development  and 
Approval  Procedures 

§984.201    Action  plan. 

(a)  General.  (1)  To  participate  in  the 
FSS  program,  a  PHA  must  have  a  HUD- 
approved  Action  Plan  that  complies 
with  the  requirements  of  this  section. 
The  Action  Plan  does  not  replace  the 
administrative  plan  required  by  24  CFR 
882.204  and  887.61.  As  provided,  in 
paragraph  (a)(2)  of  this  section,  certain 
pohcies  and  procedures  applicable  to 
the  FSS  program  must  be  incorporated 
in  the  PHA's  administrative  plan. 

(2)  Administrative  plan.  FSS  policies 
for  which  the  PHA  has  discretion  to 
establish  local  procedures  must  be 
included  in  the  PHA's  administrative 
plan.  These  policies  include,  but  are  not 
limited  to: 

(i)  The  PHA's  policies  and  procedures 
concerning  the  selection  of  FSS  families 
for  the  section  8  FSS  program,  as 
provided  in,  and  subject  to  the 
requirements  of  §  984.203.  These 
pohcies  should  include  a  description  of 
how  the  PHA's  selection  procedures 
ensure  that  famiUes  will  be  selected 
without  regard  to  race,  color,  religion. 
sex.  handicap,  familial  status,  or 
national  origin; 

(ii)  The  PHA's  policies  concerning 
termination  from  the  FSS  program,  or 
the  withholding  of  FSS  supportive 
services,  or  termination  or  withholding 
of  section  8  assistance  for  failure  by  an 
FSS  family  to  comply  with  the  terms 


and  conditions  of  the  contract  of 
participation;  and 

(iii)  The  hearing  procedures  for  FSS 
families. 

(b)  Development  of  Action  Plan.  The 
Action  Plan  shall  be  developed  by  the 
PHA  in  consuhation  with  the  chief 
executive  officer  of  the  applicable  unit 
of  general  local  government,  and  the 
Program  Coordinating  Committee. 

(c)  Initial  submission  and  revisions — 
(1)  Initial  submission.  Unless  the  dates 
set  forth  in  this  paragraph  are  extended 
by  HUD  for  good  cause,  a  PHA  that  is 
establishing  its  first  FSS  program  must 
submit  an  Action  Plan  to  HUD  for 
approval  within: 

(i)  90  days  of  notification  by  HUD  of 
approval  of  the  PHA's  application  for 
units  under  the  combined  FY  1991/1992 
FSS  incentive  award  competition;  or 

(ii)  If  the  PHA  did  not  apply  for  FSS 
incentive  award  units,  within  90  days  of 
notification  by  HUD  of  approval  of  the 
PHA's  first  application,  commencing  in 
FY  1993,  for  rental  certificates  or  rental 
vouchers. 

(2)  Revision.  Following  initial 
approval  of  the  Action  Plan  by  HUD,  no 
further  approval  of  the  Action  Plan  is 
required  unless  the  PHA  proposes  to 
make  policy  changes  to  the  Action  Plan, 
or  changes  are  required  by  HUD.  Any 
changes  to  the  Action  Plan  must  be 
submitted  to,  and  approved  by  HUD. 

(d)  Contents  of  Plan.  The  Action  Plan 
shall  describe  the  policies  and 
procedures  of  the  PHA  for  operation  of 
a  local  FSS  program,  and  shall  contain, 
at  a  minimum,  the  following 
information: 

(1)  Family  demographics — a 
description  of  the  number,  size, 
characteristics,  and  other  demographics 
(including  racial  and  ethnic  data),  and 
the  supportive  service  needs  of  the 
families  expected  to  participate  in  the 
FSS  program; 

(2)  Estimate  of  participating 
families — a  description  of  the  number  of 
eligible  FSS  families  who  can 
reasonably  be  expected  to  receive 
supportive  services  under  the  FSS 
program,  based  on  available  and 
anticipated  Federal,  tribal.  State,  local, 
and  private  resources; 

(3  J  Eligible  families  from  other  self- 
sufficiency  program — if  applicable,  the 
number  of  famihes,  by  program  type, 
who  are  participating  in  Operation 
Bootstrap.  Project  Self-Sufficiency,  or 
any  other  local  self-sufficiency  program 
who  are  expected  to  agree  to  execute  an 
FSS  contract  of  participation. 

(4)  Incentives  to  encourage 
participation — a  description  of  the 
incentives  that  the  PHA's  intends  to 
offer  eligible  families  to  encourage  their 
participation  in  the  FSS  program 
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(incentives  plan).  The  incentives  plan 
shall  provide  for  the  establishment  of 
the  FSS  account  in  accordance  with  the 
requirements  set  forth  in  §  984.305.  and 
other  incentives,  if  any.  designed  by  the 
PHA.  The  incentives  plan  shall  be  part 
ofthe  Action  Plan. 

(5)  Outreach  efforts— a  description  of: 

(i)  The  PHA's  efforts,  including 
notification  and  outreach  efforts,  to 
recruit  FSS  participants  from  among 
eligible  families;  and 

(ii)  The  PHA"s  actions  to  be  taken  to 
assure  that  both  minority  and  non- 
minority  groups  are  informed  about  the 
FSS  program,  and  how  the  PHA  will 
make  this  information  known  (e.g.. 
through  door-to-door  flyers, 
advertisements  in  newspapers  of  general 
circulation,  as  well  as  any  media 
targeted  to  minority  groups.). 

(fi)  FSS  activities  and  supportive 
services — a  description  ofthe  activities 
and  supportive  services  to  be  provided 
by  both  public  and  private  resources  to 
FSS  families,  and  identification  ofthe 
public  and  private  resources,  which  are 
expected  to  provide  the  supportive 
services. 

(7)  Method  for  identification  of  family 
support  needs — a  description  of  how  the 
FSS  program  will  identify  the  needs  and 
deliver  the  services  and  activities 
according  to  the  needs  of  the  FSS 
families: 

(8)  Assurances  of  non-interference 
with  rights  of  non-participating 
families — an  assurance  that  a  family's 
election  to  not  participate  in  the  FSS 
program  will  not  affect  the  family's 
admission  to  the  section  8  program  or 
the  family's  right  to  occupancy  in 
accordance  with  its  lease. 

(9)  Timetable  for  program 
implementation — a  timetable  for 
implementation  ofthe  FSS  program,  as 
provided  in  §984. 301(a)(1).  including 
the  schedule  for  filling  FSS  slots  with 
ehgible  FSS  families,  as  provided  in 
§984.301; 

(10)  Certification  of  coordination — a 
certification  that  development  of  the 
services  and  activities  under  the  FSS 
program  has  been  c6ordinated  with  the 
JOBS  Program;  the  programs  provided 
under  the  JTPA;  and  any  other  relevant 
employment,  child  care,  transportation, 
training,  and  education  programs  (e.g.. 
Job  Training  for  the  Homeless 
Demonstration  program)  in  the 
applicable  area,  and  that 
implementation  will  continue  to  be 
coordinated,  in  order  to  avoid 
duplication  of  services  and  activities; 
and 

(11)  Optional  additional 
information — such  other  information 
that  would  help  HUD  determine  the 


soundness  ofthe  PHA's  proposed  FSS 
program. 

(e)  Eligibility  of  a  combined  program. 
A  PHA  that  wishes  to  operate  a  joint 
FSS  program  with  other  PHAs  may 
combine  its  resources  with  one  or  more 
PHAs  to  deliver  supportive  services 
under  a  joint  Action  Plan  that  will 
provide  for  the  establishment  and 
operation  of  a  combined  FSS  program 
that  meets  the  requirements  of  this  part. 

(f)  Single  action  plan.  PHAs 
implementing  both  a  section  8  FSS 
program  and  a  public  or  Indian  housing 
FSS  program  may  submit  one  Action 
Plan. 

§984.202    Program  Coordinating 
Committee  (PCC). 

(a)  General.  Each  participating  PHA 
must  establish  a  PCC  whose  functions 
will  be  to  assist  the  PHA  in  securing 
commitments  of  public  and  private 
resources  for  the  operation  of  the  FSS 
program  within  the  PHA's  jurisdiction, 
including  assistance  in  developing  the 
Action  Plan  and  in  implementing  the 
program. 

(b)  Membership — (1)  Required 
membership.  The  PCC  must  consist  of 
representatives  of  the  PHA,  and  of 
residents  assisted  under  the  section  8 
rental  certificate  or  rental  voucher 
program  or  under  HUD's  public  or 
Indian  housing  programs. 

(2)  Recommended  membership. 
Membership  on  the  PCC  also  should 
include  representatives  of  the  unit  of 
general  local  government  served  by  the 
PHA.  local  agencies  (if  any)  responsible 
for  carrying  out  JOBS  training  programs, 
or  programs  under  the  JTPA.  and  other 
organizations,  such  as  other  State,  local 
or  tribal  welfare  and  employment 
agencies,  public  and  private  education 
or  training  institutions,  child  care 
providers,  nonprofit  service  providers, 
private  business,  and  any  other  public 
and<private  service  providers  with 
resources  to  assist  the  FSS  program. 

(c)  Alternative  committee.  The  PHA 
may.  in  consultation  with  the  chief 
executive  officer  ofthe  unit  of  general 
local  government  served  by  the  PHA, 
utilize  an  existing  entity  as  the  PCC  if 
the  membership  of  the  existing  entity 
consists  or  will  consist  of  the 
individuals  identified  in  paragraph 
(b)(1)  of  this  section,  and  also  includes 
individuals  from  the  same  or  similar 
organizations  identified  in  paragraph 
(b)(2)  of  this  section. 

§984.203    FSS  family  selection 
procedures. 

(a)  Preference  in  the  FSS  selection 
process.  A  PHA  has  the  option  of  giving 
a  selection  preference  for  up  to  50 
percent  of  its  FSS  slots  to  eligible 


families,  as  defined  in  §  984.103,  who 
have  one  or  more  family  members 
currently  enrolled  in  an  FSS  related 
service  program  or  on  the  waiting  list 
for  such  a  program.  The  PHA  may  limit 
the  selection  preference  given  to 
participants  in  and  applicants  for  FSS 
related  service  programs  to  one  or  more 
eligible  FSS  related  service  programs.  A 
PI  L\  that  chooses  to  exercise  the 
selection  preference  option  must 
include  the  following  information  in  its 
administrative  plan: 

(1)  the  percentage  of  FSS  slots,  not  to 
exceed  50  percent  ofthe  total  number  of 
FSS  slots,  for  which  it  will  give  a 
selection  preference; 

(2)  the  FSS  related  service  programs 
to  which  it  will  give  a  selection 
preference  to  the  programs'  participants 
and  applicants;  and 

(3)  the  method  of  outreach  to,  and 
selection  of,  families  with  one  or  more 
members  participating  in  the  identified 
programs. 

(b)  FSS  selection  without  preference. 
For  those  FSS  slots  for  which  the  PHA 
chooses  not  to  exercise  the  selection 
preference  provided  in  paragraph  (a)  of 
this  section,  the  FSS  slots  must  be  filled 
with  eligible  families  in  accordance 
with  an  objective  selection  system,  such 
as  a  lotter}',  the  length  of  time  living  in 
subsidized  housing,  or  the  date  the 
family  expressed  an  interest  in 
participating  in  the  FSS  program.  The 
objective  system  to  be  used  by  the  PHA 
must  be  described  in  the  PHA's 
administrative  plan. 

(c)  Motivation  as  a  selection  factor— 
(1)  General.  A  PHA  may  screen  families 
for  interest,  and  motivation  to 
participate  in  the  FSS  program, 
provided  that  the  factors  utilized  by  the 
PHA  are  those  which  solely  measure  the 
family's  interest,  and  motivation  to 
participate,  in  the  FSS  program. 

(2)  Permissible  motivational  screening 
factors.  Permitted  motivational  factors 
include  requiring  attendance  at  FSS 
orientation  sessions  or  preselection 
interviews,  and  assigning  certain  tasks 
which  indicate  the  family's  willingness 
to  undertake  the  obligations  which  may 
be  imposed  by  the  FSS  contract  of 
participation  (e.g..  contacting  job 
training  or  educational  program 
referrals).  However,  any  tasks  assigned 
shall  be  those  which  may  be  readily 
accomplishable  by  the  family,  based  on 
the  family  members'  educational  level, 
and  disabilities,  if  any.  Reasonable 
accommodations  must  be  made  for 
individuals  with  mobility,  manual, 
sensory,  speech  impairments,  mental  or 
developmental  disabilities. 

(3)  Prohibited  motivational  screening 
factors.  Prohibited  motivational 
screening  factors  include  the  family's 
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educational  level,  educational  or 
standardized  motivational  test  results, 
previous  job  history  or  job  performance, 
credit  rating,  marital  status,  number  of 
children,  or  other  factors,  such  as 
sensory  or  manual  skills,  and  any 
factors  which  may  result  in 
discriminatory  practices  or  treatment 
toward  individuals  with  disabilities  or 
minority  or  non-minority  groups. 

S  984.204    On-site  facilities. 

Each  PHA  may,  subject  to  the 
approval  of  HUD,  make  available  and 
utilize  common  areas  or  luioccupied 
dwelling  units  in  public  or  Indian 
housing  projects  to  provide  supportive 
services  under  an  FSS  program, 
including  a  section  8  FSS  program. 

Subpart  C— Program  Operation 
S  984.301    Program  Implementation. 

(a)  Program  implementation 
deadline— (I)  Program  start-up. 
Operation  of  a  local  FSS  program  must 
begin  within  12  months  of  notification 
to  the  PHA  of  HUD's  approval  of  the 
earlier  of  the  PHA's  application  for 
rental  certificates  or  rental  vouchers 
under  the  combined  FY  1991/1992  FSS 
incentive  award  competition,  or  imder  a 
subsequent  FY  competition.  Operation 
means  that  activities  such  as  outreach, 
participant  selection,  and  enrollment 
have  begun.  Full  delivery  of  the 
supportive  services  to  be  provided  to 
the  total  number  of  families  required  to 
be  served  under  the  program  need  not 
occur  within  12  months,  but  must  occur 
by  the  deadline  set  forth  in  paragraph 
(a)(2)  of  this  section. 

(2)  Full  enrollment  and  delivery  of 
services.  The  PHA  must  have  completed 
enrollment  of  the  total  niunber  of 
families  required  to  be  served  imder  the 
FSS  program  (based  on  the  minimum 
program  size),  and  must  have  began 
delivery  of  the  supportive  services 
within  two  years  from  the  date  of 
notification  of  approval  of  the 
application  for  new  certificates  and 
vouchers. 

(3)  Extension  of  program  deadlines  for 
good  cause.  HUD  may  extend  the 
deadline  set  forth  in  either  paragraph 
(a)(1)  or  paragraph  (a)(2)  of  this  section 
if  the  PHA  reouests  an  extension,  and 
the  HUD  Field  Office  determines  that, 
despite  best  efforts  on  the  part  of  the 
PHA,  the  commitment  by  public  or 
private  resources  to  deliver  supportive 
services  had  been  withdrawn,  the 
delivery  of  such  services  has  been 
delayed,  or  other  local  circumstances 
which  the  HUD  Field  Office  determines 
warrants  an  extension  of  the  deadlines 
set  forth  in  this  paragraph  (a). 


(b)  Program  administration.  A  PHA 
may  employ  appropriate  staff,  including 
a  service  coordinator  or  program 
coordinator  to  administer  its  FSS 
program,  and  may  contract  with  an 
appropriate  organization  to  establish 
and  administer  the  FSS  program, 
including  the  FSS  account,  as  provided 
by  §984.305. 

1984.302    Administrative  fees. 

The  administrative  fees  paid  to  PHAs 
for  HUD-approved  costs  associated  with 
operation  of  an  FSS  program  are 
established  by  the  Congress  and  subject 
to  appropriations. 

§984.303    Contract  of  participation. 

(a)  General.  Each  family  that  is 
selected  to  participate  in  an  FSS 
program  must  enter  into  a  contract  of 
participation  with  the  PHA  that  operates 
the  FSS  program  in  which  the  family 
will  participate.  The  contract  of 
participation  shall  be  signed  by  the  head 
of  the  FSS  family. 

(b)  Form  and  content  of  contract — (1) 
General.  The  contract  of  participation, 
which  incorporates  the  individual 
training  and  services  plan(s),  shall  be  in 
the  form  prescribed  by  HUD,  and  shall 
set  forth  the  principal  terms  and 
conditions  governing  participation  in 
the  FSS  program,  including  the  rights 
and  responsibilities  of  the  FSS  family 
and  of  the  PHA,  the  services  to  be 
provided  to,  and  the  activities  to  be 
completed  by,  the  head  of  the  FSS 
family  and  each  adult  member  of  the 
family  who  elects  to  participate  in  the 
prooram. 

(2)  Interim  goals.  The  individual 
training  and  services  plan,  incorporated 
in  the  contract  of  participation,  ^all 
establish  specific  interim  and  final  goals 
by  which  the  PHA,  and  the  family,  may 
measure  the  family's  progress  toward 
fulfilling  its  obligations  under  the 
contract  of  participation,  and  becoming 
self-sufficient.  For  each  participating 
FSS  family  that  is  a  recipient  of  welfare 
assistance,  the  PHA  must  establish  as  an 
interim  goal  that  the  family  become 
independent  from  welfare  assistance 
and  remain  independent  from  welfare 
assistance  for  at  least  one  year  before 
expiration  of  the  term  of  the  contract  of 
participation,  including  any  extension 
thereof. 

(3)  Compliance  vrith  lease  terms.  The 
contract  of  participation  shall  provide 
that  one  of  the  obligations  of  the  FSS 
family  is  to  comply  with  the  terms  and 
condUions  of  the  assisted  lease. 

(4)  Employment  obligation— (i)  Head 
of  family's  obligation.  The  head  of  the 
FSS  family  shall  be  required  under  the 
contract  of  participation  to  seek  and 
maintain  suitable  empIo3nnent  dturing 


the  term  of  the  contract  and  any 
extension  thereof.  Although  other 
members  of  the  FSS  family  may  seek 
and  maintain  employment  during  the 
term  of  the  contract,  only  the  head  of 
the  FSS  family  is  required  to  seek  and 
maintain  suitable  empIo5mient. 

(ii)  Seek  employment.  The  obligation 
to  seek  employment  means  that  the 
head  of  the  FSS  family  has  applied  for 
employment,  attended  job  interviews, 
and  has  otherwise  followed  through  on 
employment  opportunities. 

(lii)  Determination  of  suitable 
employment.  A  determination  of 
suitable  emplojrment  shall  be  made  by 
the  PHA  based  on  the  skills,  education, 
and  job  training  of  the  individual  that 
has  been  designated  the  head  of  the  FSS 
family,  and  based  on  the  available  )ob 
opportunities  within  the  jurisdiction 
served  by  the  PHA. 

(5)  Consequences  of  noncompliance 
with  contract.  The  contract  of 
participation  shall  specify  that  if  the 
FSS  family  fails  to  comply  with  the 
terms  and  conditions  of  the  contract  of 
participation,  which  includes 
compliance  with  the  assisted  lease,  the 
PHA  may: 

(i)  Witnout  the  supportive  services; 

(ii)  Terminate  the  family's 
participation  in  the  FSS  program;  or 

(iii)  Terminate  or  withnola  the 
family's  section  8  assistance,  except  in 
the  case  where  the  only  basis  for 
noncompliance  with  the  contract  of 
participation  is  noncompliance  with  the 
lease,  or  failure  to  become  independent 
from  welfare  assistance.  However  failure 
to  become  independent  from  welfare 
assistance  because  of  failure  of  the  head 
of  household  to  meet  the  employment 
obligation  described  in  paragraph  (a)(4) 
of  this  section,  or  failure  of  t^e  FSS 
family  to  meet  any  other  obligation 
under  the  contract  of  participation, 
except  the  interim  goal  concerning 
welfare  assistance,  is  grounds  for  the 
PHA  to  terminate  or  withhold  section  8 
assistance. 

(c)  Contract  term.  The  contract  of 
participation  shall  provide  that  each 
FSS  family  will  be  required  to  fulfill 
those  obligations  to  which  the 
participating  family  has  committed 
itself  under  the  contract  of  participation 
no  later  than  5  years  after  the  effective 
date  of  the  contract. 

(d)  Contract  extension.  The  PHA 
shall,  in  writing,  extend  the  term  of  the 
contract  of  participation  for  a  period  not 
to  exceed  two  years  for  any  FSS  family 
that  requests,  in  writing,  an  extension  of 
the  contract,  provided  that  the  PHA 
finds  that  good  cause  exists  for  granting 
the  extension.  The  family's  written 
request  for  an  extension  must  include  a 
description  of  the  need  for  the 
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extension.  As  used  in  this  paragraph  (d), 
"good  cause"  means  ciroimstances 
beyond  the  control  of  the  FSS  family,  as 
determined  by  the  PHA,  such  as  a 
serious  illness  or  involuntary  loss  of 
employment.  Extension  of  the  contract 
of  participation  will  entitle  the  FSS 
family  to  continue  to  have  FSS  amounts 
credited  to  the  family's  FSS  account  in 
accordance  with  §  984.304. 

(e)  Unavailability  of  supportive 
services— {!)  Good  faith  effort  to  replace 
unavailable  services.  If  a  social  service 
agency  fails  to  deUver  the  supportive 
services  pledged  delivered  under  an 
FSS  family  member's  individual 
training  and  services  plan,  the  PHA 
shall  make  a  good  faiUi  effort  to  obtain 
these  services  from  another  agency. 

(2)  Assessment  of  necessity  of 
services.  If  the  PHA  is  unable  to  obtain 
the  services  from  another  agency,  the 
PHA  shall  reassess  the  family  member's 
needs,  and  determine  whether  other 
available  services  would  achieve  the 
same  purpose.  If  other  available  services 
would  not  achieve  the  same  purpose, 
the  PHA  shall  determine  whether  the 
unavailable  services  are  integral  to  the 
FSS  family's  advancement  or  progress 
toward  self-sufficiency.  If  the 
unavailable  services  are: 

(i)  Determined  not  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency,  the  PHA  shall  revise  the 
individual  training  and  services  plan  to 
delete  these  services,  and  modify  the 
contract  of  participation  to  remove  any 
obligation  on  the  part  of  the  FSS  family 
to  accept  the  unavailable  services,  in 
accordance  with  paragraph  (f]  of  this 
section;  or 

(ii)  Determined  to  be  integral  to  the 
FSS  family's  advancement  toward  self- 
sufficiency  (which  may  be  the  case  if 
the  affected  family  member  is  the  head 
of  the  FSS  family),  the  PHA  shall 
declare  the  contract  of  participation  null 
and  void.  NulUfication  of  the  contract  of 
participation  on  the  basis  of 
unavailabiUty  of  supportive  services 
shall  not  be  grounds  for  termination  of 
section  8  assistance. 

(f)  Modification.  The  PHA  and  the 
FSS  family  may  mutually  agree  to 
modify  the  contract  of  participation. 
The  contract  of  participation  may  be 
modified  in  writing  with  respect  to  the 
individual  training  and  services  plans, 
the  contract  term  in  accordance  with 
paragraph  (d)  of  this  section,  and 
designation  of  the  head  of  the  family. 

(g)  Completion  of  the  contract.  The 
contract  of  participation  is  considered  to 
be  completed,  and  a  family's 
participation  in  the  FSS  program  is 
considered  to  be  concluoed  when  any 
one  of  the  following  occurs: 


(1)  the  FSS  family  has  fulfilled  all  of 
its  obUgations  under  the  contract  on  or 
before  the  expiration  of  the  contract 
term,  including  any  extension  thereof; 
or 

(2)  30  percent  of  the  monthly  adjusted 
income  of  the  FSS  family  equals  or 
exceeds  the  published  existing  housing 
fair  market  rent  for  the  size  of  the  unit 
for  which  the  FSS  family  qualifies  based 
on  the  PHA's  occupancy  standards.  The 
contract  of  participation  will  be 
considered  completed  and  the  family's 
participation  in  the  FSS  program 
concluded  on  this  basis  even  though  the 
contract  term,  including  any  extension 
thereof,  has  not  expired,  and  the  family 
members  who  have  individual  training 
and  services  plans,  have  not  completed 
all  the  activities  set  forth  in  their  plans. 

(h)  Termination  of  the  contract.  The 
contract  of  participation  is 
automatically  terminated  if  the  family's 
section  8  assistance  is  terminated  in 
accordance  with  HUD  requirements. 
The  contract  of  participation  may  be 
terminated  before  the  expiration  of  the 
contract  term,  and  any  extension 
thereof,  by: 

(1)  mutual  consent  of  the  parties; 

(2)  the  failure  of  the  FSS  family  to 
meet  its  obligations  under  the  contract 
of  participation,  including  the  failure  to 
comply  with  the  contract  requirements 
because  the  fiamily  has  moved  outside 
the  jurisdiction  of  the  PHA; 

(3)  the  family's  withdrawal  fitjm  the 
FSS  program; 

(4)  such  other  act  as  is  deemed 
inconsistent  with  the  purpose  of  the 
FSS  program;  or 

(5)  by  operation  of  law. 

(i)  Option  to  terminate  section  8 
housing  and  supportive  services 
assistance.  The  PHA  may  terminate  or 
vrithhold  section  8  housing  assistance 
and  supportive  services  if  the  PHA 
determines,  in  accordance  with  the 
hearing  procedures  provided  in  24  CFR 
882.216  and  887.405.  that  the  FSS 
family  has  failed  to  comply  with  the 
requirements  of  the  contract  of 
participation  as  provided  in  paragraph 
(b)(5)  of  this  section. 

(j)  Transitional  supportive  service 
assistance.  A  PHA  may  continue  to  offer 
to  a  former  FSS  family  who  has 
completed  its  contract  of  participation 
and  whose  head  of  the  family  is 
employed,  appropriate  FSS  supportive 
services  in  becoming  self-sufficient  (if 
the  family  still  resides  in  assisted 
housing),  or  in  remaining  self-sufficient 
(if  the  fomily  no  longer  resides  in 
assisted  housing). 


$964,304    Family  rwit  end  incTMtea  In 
family  Income. 

(a)  Calculation  of  family  rent.  For  the 
rental  certificate  program,  total  tenant 
payment  for  a  family  participating  in  the 
FSS  program  and  the  amount  of  the 
housing  assistance  payment  is 
determined  in  accordance  with  the 
regulations  set  forth  in  24  CFR  parts  813 
and  882.  For  the  rental  voucher 
program,  the  housing  assistance 
payment  for  a  family  participating  in  the 
FSS  program  is  determined  in 
accordance  with  the  regulations  set 
forth  in  24  CFR  part  887. 

(b)  Increases  in  FSS  family  income. 
Any  increase  in  the  earned  income  of  an 
FSS  family  during  its  participation  in  an 
FSS  program  may  not  be  considered  as 
income  or  a  resource  for  purposes  of 
ehgibiUty  of  the  FSS  family  for  other 
benefits,  or  amount  of  benefits  payable 
to  the  FSS  family,  under  any  other 
program  administered  by  HUD,  unless 
the  income  of  the  FSS  family  equals  or 
exceeds  80  percent  of  the  median 
income  of  the  area  (as  determined  by 
HUD,  with  adjustments  for  smaller  and 
larger  families). 

S  984.305    FSS  account 

(a)  Establishment  of  FSS  account— {!) 
General.  The  PHA  shall  deposit  the  FSS 
account  funds  of  all  families 
participating  in  the  PHA's  FSS  program 
into  a  single  depository  account.  The 
PHA  must  deposit  the  FSS  account 
funds  in  one  or  more  of  the  HUD- 
approved  investments. 

(2)  Accounting  for  FSS  account 
funds — (i)  Accounting  records.  The  total 
of  the  combined  FSS  account  funds  will 
be  supported  in  the  PHA  accounting 
records  by  a  subsidiary  ledger  showing 
the  balance  applicable  to  each  FSS 
family.  During  the  term  of  the  contract 
of  participation,  the  PHA  shall  credit 
periodically,  but  not  less  than  annually, 
to  each  family's  FSS  account,  the 
amount  of  the  FSS  credit  determined  in 
accordance  with  paragraph  (b)  of  this 
section. 

(ii)  Proration  of  investment  income. 
The  investment  income  for  funds  in  the 
FSS  account  will  be  propted  and 
credited  to  each  family's  FSS  account 
based  on  the  balance  in  each  family's 
FSS  account  at  the  end  of  the  period  for 
which  the  investment  income  is 
credited. 

(iii)  Reduction  of  amounts  due  by  FSS 
family.  If  the  FSS  family  has  not  paid 
the  femily  contribution  toward  rent,  or 
other  amounts,  if  any,  due  the  owner 
under  the  assisted  lease,  as  reported  by 
the  owner  to  the  PHA,  the  balance  in  the 
family's  FSS  account  shall  be  reduced 
by  that  amount  before  prorating  the 
intarest  income.  If  the  FSS  family  has 
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fraudulently  under-reported  income,  the 
amount  credited  to  the  FSS  account  will 
be  based  on  the  income  amounts 
originally  reported  by  the  FSS  family. 

(3)  Reporting  on  FSS  account.  Each 
PHA  will  be  required  to  make  a  report, 
at  least  once  aimually,  to  each  FSS 
family  on  the  status  of  the  family's  FSS 
account.  At  a  minimum,  the  report  will 
include: 

(i)  The  balance  at  the  beginning  of  the 
reporting  period; 

(ii)  The  amount  of  the  family's  rent 
payment  that  was  credited  to  the  FSS 
account,  during  the  reporting  period; 

(iii)  Any  deductions  made  hom  the 
account  for  amounts  due  the  PHA  before 
interest  is  distributed; 

(iv)  The  amount  of  interest  earned  on 
the  account  during  the  year;  and 

(v)  The  total  in  the  account  at  the  end 
of  the  reporting  period. 

(b)  FSS  credit— {!]  Computation  of 
amount.  For  purposes  of  determining 
the  FSS  credit,  "family  rent"  for  the 
rental  certiBcate  program  is  the  total 
tenant  payment  as  defined  in  24  CFR 
part  813,  and  for  the  rental  voucher 
program,  "family  rent"  is  30  percent  of 
adjusted  monthly  income.  The  FSS 
credit  shall  be  computed  as  follows: 

(i)  For  FSS  famiUes  who  are  very  low- 
income  families,  the  FSS  credit  shall  be 
the  amount  which  is  the  lesser  of: 

(A)  Thirty  percent  of  the  family's 
current  monthly  adjusted  income  less 
the  family  rent,  which  is  obtained  by 
disregarding  any  increase  in  earned 
income  (as  defined  in  §  984.103)  from 
the  efliactive  date  of  the  contract  of 
participation;  or 

(B)  The  current  fJamily  rent  less  the 
family  rent  at  the  time  of  the  effective 
date  of  the  contract  of  participation. 

(ii)  For  FSS  families  who  are  low- 
income  families  but  not  very  low- 
income  families,  the  FSS  credit  shall  be 
the  amount  determined  according  to 
paragraph  (b)(l)(i)  of  this  section,  but 
which  shall  not  exceed  the  amount 
computed  for  50  percent  of  median 
income. 

(2)  Ineligibility  for  FSS  credit.  FSS 
famihes  who  are  not  low-income 
families  shall  not  be  entitled  to  any  FSS 
credit. 

(3)  Cessation  of  FSS  credit.  The  PHA 
shall  not  make  any  additional  credits  to 
the  FSS  family's  FSS  account  when  the 
FSS  family  has  completed  the  contract 
of  participation,  as  defined  in 

§  984.303(g),  or  when  the  contract  of 
participation  is  terminated  or  otherwise 
nullified. 

(c)  Disbursement  of  FSS  account 
funds — (1)  General.  "The  amount  in  an 
FSS  accoimt,  in  excess  of  any  amount 
owed  to  the  PHA  by  the  FSS  family, 
shall  be  paid  to  the  head  of  the  FSS 


family  when  the  contract  of 
participation  has  been  completed,  as 
provided  in  §  984.303(g),  and  if,  at  the 
time  of  contract  completion,  the  head  of 
FSS  family  submits  to  the  PHA  a 
certification,  as  defined  in  §  984.103, 
that,  to  the  best  of  his  or  her  knowledge 
and  beUef.  no  member  of  the  FSS  family 
is  a  recipient  of  welfare  assistance. 

(2)  Disbursement  before  expiration  of 
contract  term,  (i)  If  the  PHA  determines 
that  the  FSS  family  has  fulfilled  its 
obligations  under  the  contract  of 
participation  before  the  expiration  of  the 
contract  term,  and  the  head  of  the  FSS 
family  submits  a  certification  that,  to  the 
best  of  his  or  her  knowledge,  no  member 
of  the  FSS  family  is  a  recipient  of 
welfare  assistance,  the  amount  in  the 
family's  FSS  account,  in  excess  of  any 
amount  owed  to  the  PHA  by  the  FSS 
family  shall  be  paid  to  the  head  of  the 
FSS  family. 

(ii)  If  the  PHA  determines  that  the 
FSS  family  has  fulfilled  certain  interim 
goals  estabhshed  in  the  contract  of 
participation  and  needs  a  portion  of  the 
FSS  account  funds  for  purposes 
consistent  with  the  contract  of 
participation,  such  as  completion  of 
higher  education  (i.e.,  college,  graduate 
school),  or  job  training,  or  to  meet  start- 
up expenses  involved  in  creation  of  a 
small  business,  the  PHA  may,  at  the 
PHA's  sole  option,  disburse  a  portion  of 
the  funds  from  the  family's  FSS  account 
to  assist  the  family  to  meet  those 
expenses. 

(3)  Verification  of  family  certification. 
Before  disbursement  of  the  FSS  account 
funds  to  the  family,  the  PHA  may  verify 
that  the  FSS  family  is  no  longer  a 
recipient  of  welfare  assistance  by 
requesting  copies  of  any  documents 
which  may  indicate  whether  the  family 
is  receiving  any  welfare  assistance,  and 
contacting  welfare  agencies. 

(d)  Succession  to  FSS  account.  If  the 
head  of  the  FSS  family  ceases  to  reside 
with  other  family  members  in  the 
assisted  unit,  the  remaining  members  of 
the  FSS  family,  after  consultation  with 
the  PHA,  shall  have  the  right  to 
designate  another  family  member  to 
receive  the  funds  in  accordance  with 
paragraph  (c)(1)  or  (2)  of  this  section. 

(e)  Forfeiture  of  FSS  account  funds— 
(1)  Conditions  for  forfeiture.  Amounts  in 
the  FSS  account  shall  be  forfeited  upon 
the  occurrence  of  the  following: 

(i)  The  contract  of  participation  is 
terminated,  as  provided  in  $  984.303(e) 
or  §  984.303(h);  or 

(ii)  The  contract  of  participation  is 
completed,  as  provided  in  §  984.303(g). 
but  the  FSS  family  is  receiving  welfare 
assistance  at  the  time  of  expiration  of 
the  term  of  the  contract  of  participation, 
including  any  extension  thereof. 


(2)  Treatment  of  forfeited  FSS  account 
funds.  FSS  accoimt  funds  forfeited  by 
the  FSS  family  will  be  treated  as 
program  receipts  for  payment  of 
program  expenses  under  the  PHA 
budget  for  the  applicable  section  8 
program,  and  shall  be  used  in 
accordance  with  HUD  requirements 
governing  the  use  of  program  receipts 

S  984.306    Section  8  reaktoncy  and 
portability  requlramants. 

(a)  Relocating  FSS  family.  For 
purposes  of  this  section,  the  terra 
"relocating  FSS  family"  refers  to  an  FSS 
family  that  moves  from  the  jurisdiction 
of  a  PHA  at  least  12  months  after  signing 
its  contract  of  participation. 

(b)  Initial  occupancy.  A  family 
participating  in  section  8  FSS  program 
must  lease  an  assisted  unit,  for  a 
minimum  period  of  12  months  after  the 
effective  date  of  the  contract  of 
participation,  in  the  jurisdiction  of  the 
PHA  which  selected  the  family  for  the 
FSS  program.  Thereafter,  the  FSS  family 
may  move  outside  the  jurisdiction  of  the 
initial  PHA  consistent  with  the 
reeulations  of  24  CFR  parts  882  and  887. 

Tc)  Portability:  relocation  but 
continued  participation  in  the  FSS 
program  of  the  initial  PHA — (1)  General. 
A  relocating  FSS  family  may  continue 
in  the  FSS  program  of  the  initial  PHA 
if  the  family  demonstrates  to  the 
satisfaction  of  the  initial  PHA  that, 
notwithstanding  the  move,  the 
relocating  FSS  family  will  be  able  to 
fulfill  its  responsibilities  under  the 
initial  or  modified  contract  of 
participation  at  its  new  place  of 
residence.  (For  example,  the  FSS  family 
may  be  able  to  commute  to  the 
supportive  services  specified  in  the 
contract  of  participation,  or  the  family 
may  move  to  obtain  employment  as 
specified  in  the  contract.) 

(2)  Single  contract  of  participation.  If 
the  relocating  family  remains  in  the  FSS 
program  of  the  initial  PHA,  there  will 
only  be  one  contract  of  participation, 
which  shall  be  the  contract  executed  by 
the  initial  PHA. 

(d)  Portability:  relocation  and 
participation  in  the  FSS  program  of  the 
receiving  PHA—{1)  General.  A 
relocating  FSS  family  may  participate  in 
the  FSS  program  of  the  receiving  PHA, 
if  the  receiving  PHA  allows  the  family 
to  participate  in  its  program.  A  PHA  is 
not  obhgated  to  enroll  a  relocating  FSS 
family  in  its  FSS  program. 

(2)  Two  contracts  of  participation.  If 
the  receiving  PHA  allows  the  relocating 
FSS  family  to  participate  in  its  FSS 
program,  the  receiving  PHA  will  enter 
into  a  new  contract  of  participation  with 
the  FSS  family  for  the  term  on  the 
remaining  contract  with  the  initial  PHA. 


IMI 
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The  initial  PHA  will  terminate  its 
cxintract  of  participation  with  the 

family. 

i  (e)  Single  FSS  account.  Regardless  of 
whether  the  relocating  FSS  family 
remains  in  the  FSS  program  of  the 
initial  PHA'or  is  enrolled  in  the  FSS 
program  of  the  receiving  PHA,  there  will 
ba  a  single  FSS  account  which  will  be 
maintained  by  the  initial  PHA.  When  an 
PSS  family  will  be  absorbed  by  the 
receiving  PHA.  the  initial  PHA  will 
transfer  the  family's  FSS  account  to  the 
receiving  PHA. 

(f)  FSS  progmm  termination;  loss  of 
FSS  account:  and  termination  of  section 
a  assistance.  (1)  If  an  FSS  family  that 
relocates  to  another  jurisdiction,  as 
provided  under  this  section,  is  unable  to 
fulfill  its  obligations  under  the  contract 
of  participation,  or  any  modifications 
thereto,  the  PHA,  which  is  party  to  the 
contract  of  participation,  may: 


(i)  Terminate  the  FSS  family  from  the 
FSS  program  and  the  family's  FSS 
account  will  be  forfeited:  and 

(ii)  Terminate  the  FSS  family's  section 
8  assistance  on  the  ground  that  the 
family  failed  to  meet  its  obligations 
under  the  contract  of  participation. 

(2)  In  the  event  of  forfeiture  of  the 
family's  FSS  account,  the  funds  in  the 
family's  FSS  account  will  revert  to  the 
PHA  maintaining  the  FSS  account  for 
the  family. 

Subpart  D — Reporting 

§984.401     Reporting. 

Each  PHA  that  carries  out  an  FSS 
program  under  this  part  shall  submit  to 
HUD,  in  the  form  prescribed  by  HUD,  a 
report  regarding  its  FSS  program.  The 
report  shall  include  the  following 
information: 

(a)  A  description  of  the  activities 
carried  out  under  the  program; 


(b)  A  description  of  the  effectiveness 
of  the  program  in  assisting  families  to 
achieve  economic  independence  and 

'self-sufficiency; 

(c)  A  description  of  the  effectiveness 
of  the  program  in  coordinating  resources 
of  communities  to  assist  families  to 
achieve  economic  independence  and 
self-sufficiency;  and 

(d)  Any  recommendations  by  the  PHA 
or  the  appropriate  local  program 
coordinating  committee  for  legislative  or 
administrative  action  that  would 
improve  the  FSS  program  and  ensure 
the  effectiveness  of  the  program. 

Dated:  March  12, 1993 
Michael  B.  Janis, 

GenemI  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing 

[FR  Doc.  93-12326  Filed  5-26-93:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc*  of  ttw  Asaistant  Sacratary  for 
Public  and  Indian  Houaing 

24  CFR  Parta  905, 962. 984 

[Ooctot  Na  R-«3-1633;  FR-2961-f-03] 

RIN  2S77-AB15 

Family  Salf-Sufflciancy  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule. 

SUUMAflY:  The  Department  adopts  as  a 
final  rule  its  interim  rule  published 
elsewhere  in  today's  Federal  Register, 
which  implements  the  requirements  and 
procedures  that  will  govern  local  Family 
Self-Sufficiency  (FSS)  programs 
beginning  or  continuing  In  Federal 
Fiscal  Year  (FY)  1993  (October  1. 1992 
through  September  30, 1993).  The  FSS 
regulations  contained  in  the  interim 
rule,  and  adopted  by  this  final  rule,  are 
based  on  the  notice  of  FSS  program 
guidelines  published  in  the  Federal 
Register  on  September  30. 1991  (56  FR 
49592),  take  into  consideration  the 
public  comments  received  on  the 
guidelines,  and  incorporate  the  changes 
made  to  the  FSS  program  by  the 
Housing  and  Community  Development 
Act  of  1992. 

DATES:  Effective  Date:  May  27, 1994. 

ro«  fWmSR  WFORMATKW  CONTACT:  For 
section  8  issues:  Madeline  Hastings, 
Director.  Rental  Assistance  Division, 
room  4204.  Telephone  number  (202) 
708-2841. 

For  public  housing  management 
issues:  Edward  Whipple.  Director, 
Occupancy  Division,  room  4206. 
Telephone  number  (202)  708-0744. 

For  hidian  Housing  issues:  Dominic 
Nessi,  Director.  Office  of  Indian 
Housing,  room  4140.  Telephone  number 
(202) 708-1015. 

For  supportive  service  issues:  Paula 
Blunt.  Supportive  Services  Coordinator. 
Office  of  Resident  Initiadves,  room 
4112.  Telephone  number  (202)  708- 
4214. 

The  address  for  each  of  these  contacts 
is  the  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410.  The  telephone 
numben  listed  are  not  toll-free 
numbers,  (iearing-impaired  persons 
mav  contact  these  officaa  via  TDD  by 
calling  (202)  708-9300  or  l-(800)  877- 
8330. 


SUPfLEMENTAAY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980,  The  interim  rule  does  not 
add  new  information  collection 
requirements  to  those  contained  in  the 
Notice  of  FSS  Program  Guidelines 
published  on  September  30,  1991  at  56 
FR  49592.  and  for  which  the  estimated 
reporting  burden  was  published  at  56 
FR  49601.  No  pi^rson  may  be  subjected 
to  a  penalty  for  bilure  to  comply  with 
the  information  collection  requirements 
contained  in  this  rule  lutil  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number  when  assigned  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

n.  Background 

Section  554  of  the  National  Affordable 
Housing  Act  (NAHA)  (Pub.L  101-625. 
approved  November  28. 1990)  amended 
the  U.S.  Housing  Act  of  1937  (the  1937 
Act)  by  adding  new  section  23  (42 
use.  1437u)  (the FSS  statute),  which 
creates  the  FSS  program.  The  purpose  of 
the  FSS  program  is  to  promote  the 
development  of  local  strategies  that 
coordinate  the  use  of  public  housing 
assistance  and  housing  assistance  under 
the  section  8  rental  certificate  and 
voucher  programs  with  public  and 
private  resources,  to  enable  eligible 
families  to  achieve  economic 
independence  and  self-sufficiency. 

As  originally  enacted,  the  FSS  statute 
provided  that  for  FY  1991  and  FY  1992 
participation  in  the  FSS  program  was 
voluntary  for  pubUc  housing  agencies 
(PHAs)  and  Indian  housing  authorities 
(IHAs),  but  that  commencing  in  FY 
1993,  PHAs  and  IHAs  which  receive 
new  public  or  Indian  hoiising  units  or 
new  section  8  rental  certificates  or 
rental  vouchers  must  implement  and 
administer  a  local  FSS  program.  (The 
mandatory  participation  requirement  for 
IHAs  was  removed  by  an  amendment  to 
section  23  made  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.L.  102-550,  approved  October  28. 
1992  (1992  Act).  The  changes  made  to 
section  23  by  the  1992  Act  are  discussed 
in  detail  in  the  preamble  to  the  Interim 
rule  published  elsewhere  in  today's 
Federal  Register.)  For  those  PHAs  and 
DiAs  that  received  an  FSS  incentive 
award  or  that  voluntarily  participated  in 
the  FSS  program  in  FY  1992,  their  local 
FSS  programs  were  administered  in 
accordance  with  program  guidelines 
published  by  the  Department  on 


September  30, 1991  (56  FR  49588)  (the 
FSS  Guidelines  or  Guidelines). 

The  Guidelines  were  issued  in 
accordance  with  the  FSS  statute,  which 
directs  the  Department  to  issue  a  noticQ 
of  the  requirements  necessary  to  carry 
out  the  FSS  program  not  later  than  the 
expiration  of  the  180-day  period 
beginning  on  the  date  of  enactment  of 
the  NAHA  (November  28. 1990).  The 
FSS  statute  also  directs  the  Department 
to  issue  final  regulations  based  on  the 
notice  not  later  than  the  expiration  of 
the  eight-month  period  beginning  on  the 
date  of  the  notice,  and  provides  that  the 
final  regulations  "shall  become  effective 
upon  the  expiration  of  the  1-year  period 
beginning  on  the  date  of  the  publication 
of  the  final  regulations." 

Although  the  reason  behind  the  one- 
year  delayed  effective  date  of  the  FSS 
final  regulations  was  not  explained  in 
the  Conference  Report  accompanying 
the  NAHA,  it  is  the  Department's 
understanding  that  the  intent  was  to 
synchronize  the  effective  date  of  the 
FSS  final  regulations  with  the 
mandatory  implementation  and 
operation  of  local  FSS  programs.  That 
is,  the  Guidelines  would  govern  the  FSS 
program  in  FY  1991  and  FY  1992,  when 
participation  in  the  program  was 
optional  for  PHAs  and  IHAs,  and  the 
rule  would  replace  the  Guidelines  when 
the  program  became  mandatory  in  FY 
1993.  Had  the  Department  been  able  to 
meet  the  publication  dates  set  forth  in 
the  FSS  statute  for  the  notice  of 
Guidelines  and  the  FSS  final 
regulations,  the  FSS  final  regulations 
would  be  effective  in  early  1993— the 
approximate  time  the  Department 
would  be  issuing  notices  of  funding 
availability  for  new  public/Indian 
housing  units  and  new  section  8  rental 
certificates  and  vouchers.  However, 
because  the  NAHA  constitutes 
significant  housing  legislation,  creating 
several  new  housing  programs 
(including  the  HOME  Investments 
Partnerships  Program,  the 
Homeownership  and  Opportimity  for 
People  Everywhere  (HOPE)  programs, 
the  HOPE  for  Elderly  hidependence 
program),  all  of  which  require 
regulatory  guidance,  the  Department's 
Umited  resources  were  hard  pressed  to 
meet  the  statutory  deadlines  established 
for  issuance  of  regulations  for  all  these 
new  programs. 

In  order  that  the  mandatory 
implementation  and  operation  of  local 
FSS  programs,  which  continues  to  be 
required  of  PHAs,  not  be  without 
regulatory  guidance,  the  Department  is 
issuing  an  interim  rule  which  sets  forth 
the  regulations  in  24  CFR  parts  90S 
(subpart  R),  962  and  984.  that  will 
govern,  respectively,  conunendng  in  FY 
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1093  operation  of:  HUD's  Indian 
housing  FSS  program  (for  those  IHAs 
that  opt  to  participate  in  this  program): 
HUD's  pubUc  housing  FSS  program;  and 
HUD's  section  8  rental  certificate  and 
voucher  FSS  programs. 

The  Department  believes  that  further 
justification  for  issuance  of  the  interim 
rule  is  found  in  title  I  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550.  approved 
October  28. 1992)  (the  1992  Act). 
Section  106  of  title  I  amends  the  FSS 
statute  to  provide  PHAs  with  increased 
flexibiUty  in  the  implementation  and 
administration  of  FSS  programs.  (The 
amendments  made  to  the  FSS  program 
by  section  106  are  discussed  in  Section 
in.B.  of  the  preamble  to  the  interim 
rule.)  Section  191  of  title  I  is  the 
"implementation"  section  of  title  I.  and 
provides  that  HUD  shall  issue  any  final 
regulations  necessary  to  implement  the 
provisions  of,  and  amendments  made 
by,  title  I  not  later  than  the  expiration 
of  the  180  day  period  beginning  on  the 
date  of  enactment  of  the  1992  Act.  This 
implementation  section  indicates  that 
the  Congress  intended  PHAs  to  be  able 
to  take  advantage  of  the  changes  made 
to  the  FSS  program  by  section  106 
earlier  than  the  one  year  effective  date  ' 
provided  by  the  NAHA. 

Accordingly,  the  interim  rule,  which 
is  being  published  elsewhere  in  today's 
Federal  Register,  is  based  on  the  FSS 
Guidelines,  takes  into  consideration  the 
public  comments  received  on  the 
Guidelines,  and  incorporates  the 
changes  made  to  the  FSS  program  by  the 
1992  Act. 

This  final  rule  adopts  the  regulations 
contained  in  the  FSS  interim  rule  as  the 
FSS  final  regulations. 

m.  Other  Matters 

Impact  on  the  Economy 

This  final  rule  does  not  constitute  a 
major  rule  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17. 1981.  An 
analysis  of  the  rule  indicates  that  it 
would  not  have  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more: 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  the  United  States-based 
enterprises  in  domestic  or  export 
markets. 


Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  itignificant 
impact  on  a  substantial  number  of  small 
entities.  The  rule  governs  the 
procedures  under  which  PHAs  (and 
IHAs  that  elect  to  participate  in  the  FSS 
program)  use  public  housing 
development  assistance  and  section  8 
rental  assistance,  together  with  public 
and  private  resources,  to  provide  an 
assistance  package  of  housing  and 
supportive  services,  designed  to  enable 
participating  families  to  achieve  self- 
sufficiency.  While  this  rule  requires 
that,  commencing  in  FY  1993.  all  PHAs 
receiving  new  rental  units,  or  new  rental 
certificates  and  vouchers,  must  operate 
an  FSS  program,  this  requirement  is  not 
based  in  regulation,  but  in  statute.  The 
rule  provides,  in  accordance  with 
statutory  authority,  that  PHAs  may  be 
excepted  fiom  operating  an  FSS 
program,  or  may  be  permitted  to  operate 
a  smaller  FSS  program,  if  local 
circumstances  make  it  infeasible  for  the 
PHA  to  operate  an  FSS  program  of 
minimum  size,  or  any  size  FSS  program. 
The  FSS  statute,  however,  provides  no 
exemption  from  operation  of  an  FSS 
program  solely  on  the  basis  that  a  PHA 
is  a  small  PHA.  The  FSS  statutory 
requirements,  as  implemented  by  this 
rule,  apply  to  all  PHAs  regardless  of 
size. 

Environmental  Impact 

With  respect  to  this  rule,  a  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50.  which  implements  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  The  rule 
does  not  concern  the  development  of 
public  or  Indian  housing  projects  or 
units  to  be  assisted  under  the  section  8 
rental  certificate  or  voucher  programs, 
or  other  activities  with  the  potential  for 
significant  physical  impacts.  The  rule 
concerns  requirements  for  the  provision 
of  supportive  services,  which,  under  24 
CFR  50.20(o)  and  50.19,  have  been 
categorically  excluded  from  NEPA 
review  or  compliance  under  the 
environmental  laws  listed  in  24  CFR 
50.4  due  to  lack  of  physical  impact.  This 
Finding  of  No  Significant  Impact 
remains  applicable  to  this  rule,  and  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Department  of 
Housing  and  Urban  Development,  room 


10276.  451  Seventh  Street.  SW.. 
Washington.  DC  20410. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  the  rule  may  have  a 
significant  impact  on  the  maintenance 
and  general  well-being  of  some  families. 
The  objective  of  the  Family  Self- 
Sufficiency  program  is  to  assist  low- 
income  families  move  from  economic 
dependency  to  economic  independence. 
The  objective  of  this  rule  is  to  provide 
the  regulatory  guidance  that  PHAs  may 
require  to  successfully  achieve  the 
objectives  of  this  program.  Since  the 
impact  on  the  family  is  considered 
beneficial,  no  further  review  under  the 
order  is  necessary. 

Executive  Order  12612  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a]  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  would  not 
have  substantial,  direct  effects  on  States, 
on  their  poUtical  subdivisions,  or  on 
their  relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  resj>onsibilities  among  the 
various  levels  of  government.  The  rule 
is  limited  to  implementing  the 
procedures  under  which  PHAs  and 
IHAs  will  operate  local  Family  Self- 
Sufficiency  programs.  The  Family  Self- 
Sufficiency  program  is  an  assistance 
program,  the  objective  of  which  is  to  aid 
families  in  obtaining  economic 
independence  by  providing  these 
families  with  affordable  housing  and 
supportive  services  which  will  help 
them  reach  this  goal. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1569  in  the  Department's 
Semiannual  Agenda  of  Regulations, 
published  on  April  26,  1993  (58  FR 
24382.  24435)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 

24  CFR  Part  905 

Grant  programs — Indians,  Low  and 
moderate  income  housing.  Aged.  Grant 
programs — housing  and  community 
development.  Handicapped,  Indians. 
Loan  programs — housing  and 
community  development.  Loan 
programs — Indians,  Public  bousing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  962 

Grant  programs — housing  and 
community  development.  Public 
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housing.  Rsportiog  and  racordkeeping 
requiremmts. 

24  CFR  Part  984 

Grant  programs-housing  and 
community  devalopmant.  Rant 
subsidies.  Reporting  and  recordkeeping 
requirements. 


Final  Rule 

Accordingly,  the  interim  rule  which 
amends  title  24  of  the  Coda  of  Federal 
Regulations  to  add  a  new  subpart  R  to 
part  905.  and  to  add  new  parts  962  and 
984,  which  is  published  elsewhere  in 
today's  Federal  R agister  is  hereby 
adopted  as  a  final  rul& 


Authority:  42  U.S.C  1437f,  1437u.  1437aa, 
1437bb.  1437CC.  14S7m:  25  V.S.C.  4S0B(b): 
42  U.S.Q  3535(d). 

Dated:  March  12. 1993. 

Mkhaal  B.  lanis. 

General  Deputy  Assistant  Secntoryfor  Public 
and  Indian  Housing. 

[FR  Doc  93-12327  Piled  5-26-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Federal  PeN  Grant,  FMeral  Ferldne 
Loan,  Federal  Work-Study,  Federal 
Supplemental  Educational  Opportunity 
Grant,  and  Federal  Stafford  Loan 
Programa;  Revision  of  the  Need 
Analysis  Methodology  for  the  1904-95 
AwsrdYeer 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 

SUMUAflv:  The  Secretary  of  Education 
announces  the  annual  update  to  the 
tables  used  in  the  need  analysis 
methodology  that  an  institution  of 
higher  education  must  use  in 
calculating  expected  fomily 
contributions  for  the  1994^5  award 
year  under  the  Federal  Pell  Grant, 
campus-based  (Federal  Perkins  Loan. 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportiuiity 
Grant),  and  Federal  Stafford  Loan 
programs.  The  Secretary  takes  this 
action  under  the  authority  of  title  IV  of 
the  Higher  Education  Act  of  1965.  as 
amended  (HEA). 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 

Edith  Bell.  Program  Specialist,  General 
Provisions  Branch,  Division  of  Policy 
Development.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW. 
(Room  4318.  ROB-3).  Washington.  DC 
20202-5444.  telephone  (202)  708-7888. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  time,  Monday 
through  Friday. 

SUPm^MSNTARV  MFORMATION:  The  need 
analysis  methodology  is  used  to 
determine  student  eligibility  for 


assistance  under  title  IV  of  the  HEA. 
Thia  methodology,  referred  to  as  the 
Federal  Needs  Analysis  Methodology,  is 
used  to  calculate  the  expected  bmuy 
contribution  (EFC)  for  the  Federal  Pell 
Grant  Program,  the  campus-based 
(Federal  Perkins  Loan.  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant)  and 
Federal  Stafford  Loan  programs.  This 
methodology  is  established  by  statute. 

Federal  Needs  Analysis  Methodology 

Part  F  of  title  IV  of  the  HEA  specifies 
the  criteria,  data  elements,  calcidations. 
and  tables  for  the  computation  of 
-  expected  family  contributions  for  the 
Federal  Pell  Grant,  campus-based  and 
Federal  Stafford  Loan  programs.  In 
addition,  section  478  requires  the 
Secretary  to  adjust  four  of  the  tables — 
the  Income  Protection  Allowance,  the 
Adjusted  Net  Worth  of  a  Business  or 
Farm,  the  Education  Savings  and  Asset 
Protection  Allowance,  and  the 
Assessment  Schedules  and  Rates — each 
award  year  to  take  into  account  inflation 
for  the  12  months  between  December  31 
of  the  previous  year  and  December  31  of 
the  current  year.  The  changes  are  based, 
in  general,  upon  increases  in  the 
Consumer  Price  Index. 

For  the  awrard  year  1994-95.  the 
Secretary  is  charged  with  updating  the 
income  protection  allowances,  adjusted 
net  worth  of  a  business  or  brm.  and  the 
assessment  sdiedules  and  rates  to 
account  for  inflation  that  took  place 
between  December  1992  and  December 
1993.  However,  since  the  Secretary  must 
publish  these  tables  before  December 
1993.  the  increases  in  the  tables  must  be 
based  upon  a  percentage  equal  to  the 
estimated  percentage  increase  in  the 


Consumer  Price  Index  for  all  Urban 
Consumers  for  1992.  The  Secretary 
estimates  that  the  increase  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers  for  the  period  December 
1992  through  December  1993  will  be  3.0 
percent.  The  updated  tables  for  the 
1994-95  award  year  are  set  forth  in 
sections  1,  2.  and  4. 

The  Secretary  must  also  revise  for 
each  award  year  the  table  on  asset 
protection  allowance  as  provided  for  in 
section  478(d)  of  the  HEA.  The 
Education  Savings  and  Asset  Protection 
Allowance  table  for  the  award  year 
1994-95  has  been  updated  below  in 
section  3. 

Section  477(b)(5)  also  requires  the 
Secretary  to  increase  the  amount 
specified  for  the  Employment  Expense 
Allowance  to  account  for  inflation  based 
upon  increases  in  the  Bureau  of  Labor 
Statistics  budget  of  the  marginal  costs 
for  a  two-earner  compared  to  a  one- 
earner  family  for  meals  away  from 
home,  apparel  and  upkeep, 
transportation,  and  housekeeping 
services.  Therefore,  the  Secretary  is 
increasing  this  allowance  as  described 
in  section  5. 

The  HEA  provides  for  the  following 
annual  updates: 

1.  Income  Protection  Allowance 

This  allowance  is  the  amount  of 
reasonable  living  expenses  that  would 
be  associated  with  the  maintenance  of 
an  individual  or  family.  The  allowance 
is  offset  against  the  family's  income  and 
varies  by  family  size.  The  income 
protection  allowances  for  parents  of 
dependent  students  and  independent 
students  with  dependents  other  than  a 
spouse  for  the  award  year  1994-95  are: 


FamNy  size  (Indudkig  student) 


2 
3 
4 
5 
6 


Number  In  ooNege 


$10,840 
13,490 
16,670 
19,660 
23.000 


$8,980 
11,650 
14,810 
17.810 
21,150 


Noti.--fof  each  a<fc«ttonal  f^nlly  member  add  $2,600.  For  each  addHtofud  coiege  stwlw^ 


$9,800 
12,970 
15,970 
19,300 


$11,110 
14,110 
17,450 


$12,270 
15.600 


,840. 


2.  Adjusted  Net  Worth  (NW)  of  a 
Business  or  Farm 

A  portion  of  the  full  net  value  of  a 
farm  or  business  is  excluded  from  the 
calculation  of  an  expected  contribution 
since:  (1)  the  income  produced  from 
such  assets  is  already  assessed  in 
another  part  of  the  formula;  and  (2)  the 
formula  protects  a  portion  of  the  value 
of  the  assets.  The  portion  of  these  assets 
included  in  the  contribution  calculation 


is  computed  according  to  the  following 
schedule.  This  schedule  is  used  for 
parents  of  dependent  students, 
independent  students  without 
dependents  other  than  a  spouse,  and 
inaependent  students  with  dependents 
other  than  a  spouse. 


H  the  rwl  wort)  o(  a 
business  or  farm  le— 

Then  •«  adhatod  net 
iworetle— 

Leaa  ttum  $1 

$0. 

It  the  net  worth  o(a 
business  or  (arm  le— 


$1  to  $75,000  

$75,001  to  $230,000  . 

$230,001  10  $386,000 

$365,001  or  more  _.... 


Then  the  adjusted  net 
wontiW— 


$0^40%  o(NW. 
$30.0004^50%  of  NW 

over  $75,000. 
$107,500^60%  o( 

NW  over  $230,000. 
$200,500^100%  0( 

NW  over  $385,000. 


3.  EducatioD  Saviogg  and  Asset 
Protectioo  Allowance 

This  allowance  protects  a  portion  of 
net  worth  (assets  less  debts)  from  being 
considered  available  for  postsecondary 
educational  expenses.  There  are  three 
asset  protection  allowance  tables — one 
for  parents  of  dependent  students,  one 
for  independent  students  without 
dependents  other  than  a  spouse,  and 
one  for  independent  students  with 
dependents  other  than  a  spouse. 


Dependent  Students 
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If  the  age  of  the 
oilier  parent  Is— 


25  or  less 

26  

27  

28  

29  

30  

31  

32 

33 
34 
35 
36 
37 
38 
38 
40 
41 
42 
43 
44 
45 
46 
47 
48 
48 
50 
51 

52  , 

53  . 

54  . 

55  . 

56  . 

57  . 

58  . 
59 
60 
61 
62 
63 
64 


Then  the  allowance 


Two 
pwents 


66ormoi«. 


izid. 


SO 

2rioo 

4.300 
6,400 
8,600 
10.700 
12,800 
16,000 
17,200 
19.300 
21,500 
23.600 
25JB00 
27.900 
30.100 
32.200 
33,000 
33.900 
34.700 
36,400 
36.300 
37.200 
36.500 
30.400 
40.500 
41,500 
42.800 
43.000 
45.300 
46.700 
47,900 
49.400 
60.000 
52.500 
54,400 
56,000 
58.100 
59.800 
61.900 
64,100 
66.300 


One  parent 


$0 

1.500 

3.100 

4.600 

6.200 

7.700 

9.200 

10.800 

12.300 

13.900 

15,400 

16,800 

18,500 

20,000 

21,600 

23.100 

23.500 

24.100 

24,500 

25.100 

25,600 

26,200 

26.900 

27,500 

28.000 

28.700 

29.400 

30.300 

31.000 

31.800 

32.500 

33.500 

34.300 

36.300 

36.300 

37.200 

38.200 

39.300 

40,400 

41.800 

42J00 


Independent  Students  Without 
Dependents  Other  Than  a  Spouse 


ntheageof  the 
student  le— 


25  or  less 

26  „. 

27 


Then  tftealowarKe 


Married       Unmarrted 


$0 
2.100 
4,300 


SO 
1.500 
3.100 


iNOEPENDEWr  STUOEMTS  WITMOUT  DE- 
PENDENTS Other  Than  a 
Spouse— Continued 


Mite  age  of  the 
student  is— 


28  „. 

29  

30 

31  zzzz 

34  

35  

«JD  ••»•••••■•« 
37  

«30    ••■•••••••••, 

41  """"'Z 

42  ., 

43  

44  

45  _ 

46  „ 

47  

48  

49 _.. 

50  „_ „ 

51  

52  

53  

54  

55  _. 

57  

58  _ 

59  

60  H 

61  

62  

63 

64  

65  or  mora. 


Then  the  alowancc 


Married       Unmarried 


6,400 
8.800 
10.700 
12,900 
16,000 
17.200 
19,300 
21,500 
23,600 
25,800 
27,000 
30,100 
32.200 
33,000 
33.900 
34,700 
35,400 
36,300 
37.200 
38.500 
39,400 
40.500 
41.500 
42,800 
43.900 
45.300 
46.700 
47,900 
48.400 
50J00 
52,500 
54.400 
56.000 
58.100 
59,800 
61,000 
64.100 
66,300 


4,600 

6.200 

7.700 

9.200 

10.800 

12,300 

13,900 

15,400 

16.900 

18.500 

20.000 

21,600 

23.100 

23,500 

24.100 

24.500 

25.100 

25.600 

26.200 

26.900 

27.500 

28,000 

28.700 

29.400 

30,300 

31,000 

31.800 

32.500 

33.500 

34,300 

35,300 

36.300 

37.200 

38.200 

39,300 

40.400 

41,800 

42,900 


INDEPENDENT  STUDENTS  WlTH 
DEPENDENTS  OTHER  THAN  A  SPOUSE 


If  the  age  of  »w 

student  ie— 


25  or  less  ._ 

26  ....„.„...._. 

27 

28  

29  

30  

31  

32  

33  „.._. 

34  >. 

35  

36  

38  

39 
40 
41 
42 
43 


Then  the  allowance 


Married       Unmarried 


SO 

2,100 

4.300 

6.400 

8.600 

10.700 

12,900 

16,000 

17,200 

19.300 

21,500 

23.600 

25.800 

27.900 

30,100 

32.200 

33.000 

33.900 

34,700 


SO 

1,500 

3.100 

4.600 

6^200 

7.700 

9.200 

10,800 

12.300 

13.900 

15,400 

16,900 

18,500 

20,000 

21,600 

23,100 

23,500 

24.100 

24.500 


INDEPENDENT  STUDENTS  WITH  DE- 
PENDENTS OTHER  Than  a 
Spouse— Continued 


(f  tie  age  of  the 

Then  the  alowwwe 

Married 

Unmarrted 

44 

45 

46  ._ „. 

47  „. 

48  

48  _. 

50  

51  

52  

53  -.. 

54 

56  . 

S6 

35,400 
36.300 
37.200 
38.500 
38,400 
40.500 
41300 
42.800 
43.900 
45,300 
46,700 
47.900 
48.400 
6OJ00 
52300 
54.400 
56.000 
68.100 
58300 
61300 
64.100 
66300 

25.100 
25300 
26.200 
26.900 
27,500 
28,0UU 
28.700 
29.400 
30300 
31,000 
31,800 
32300 
33300 
34300 
36300 
36300 
37300 
38300 
38300 
40.400 
41300 
42.900 

57  >. 

58 

59  

60  _.    

61  _.. 

62  _..     „     ..     . 

63  

64 

65  or  more „.. 

4.  Assessment  Schedules  and  Rates 

Two  separate  assessment  sdiedules— 
one  for  dependent  students,  and  one  for 
independent  students  with  dependents 
other  than  a  spouse— are  used  in 
determining  the  expected  femily 
contribution  toward  educational 
expenses  from  family  financial 
resources. 

For  dependent  students,  the  expected 
parental  contribution  is  derived  from  an 
assessment  of  the  parents'  adjusted 
available  income  (AAI).  For 
independent  students  with  dependents 
other  than  a  spouse,  the  expected 
contribution  is  derived  from  an 
assessment  of  the  family's  AAI.  The  AAI 
represents  a  measure  of  financial 
strength  which  considers  both  income 
and  assets. 

Dependent  Students 


IftfwAAIi 


Laaaltwn  -$3,409 
-S3,409  to  $9,700. 
$9,701  to  $12300  .. 


Then  ttte  oonlributfon 


$12301  to  $14,600  ... 
$14,601  to  $17,100  ... 
$17,101  to  $19,600  ... 
$19,601  or  mors 


-$750. 
22%of  AAi. 
$2.134>2S%  of  AAI 

over  $9,700. 
$2.75»f  29%  of  AAI 

over  $12,200. 
$3,455434%  of  AAI 

over  $14,600. 
K305«40%  of  AAI 

over  $17,100. 
$5305^7%  of  AAI 

ovar  $19,800. 
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lNOEPEM>ENT  Students  With 
Dependents  Other  Than  a  Spouse 


LaMftan  -13.400 
-$3,4091010.700. 
$0,701  to  $12,200  .. 


$12,201  to  $14,600 
$14,601  to  $17,100 
$17,101  to  $10,600 
$19,601  or  mof« 


Ttwn  ttM  oontrlbutfon 


-$750. 
22%olAAi. 
$2,134  ♦25%  or  AAI 

ovar  $9,700. 
$2,759  ♦  29%  of  AAi 

ovw  $12,200. 
$3,466  ♦  34%  o(  AAI 

ovar  $14,600. 
$4,305  ♦  40%  of  AAI 

ovar  $17,100. 
$6,305  ♦  47%  of  AAI 

ovar  $19,600. 


5.  Employment  Expense  Allowance 

This  alloivance  for  employment- 
related  axpenaes.  which  is  used  for  the 
parents  of  dependent  students  and  for 
married  independent  students  with 
dependents,  recognizes  additional 
expenses  incurred  by  working  spouses 
and  single-parent  households,  llie 
allowance  is  based  upon  the  marginal 
differences  in  costs  for  a  two-earner 
family  compared  to  a  one-earner  family 
for  meals  away  from  home,  apparel  and 
upkeep,  transportation,  and 
houseKeeping  services. 

The  employment  expense  allowance 
for  parents  of  dependent  students, 
married  independent  students  without 
dependents  other  than  a  spouse,  and 
inaependent  students  witn  dependents 
other  than  a  spouse  is  the  lesser  of 
$2,500  or  35  percent  of  earned  income. 

6.  Allowance  for  State  and  Other  Taxes 

This  allowance  for  state  and  other 
taxes  protects  a  portion  of  the  parents' 
and  students'  income  from  being 
considered  available  for  postsecondary 
education  expenses.  There  are  four 
tables  for  state  and  other  taxes,  one  each 
for  parents  of  dependent  students, 
dependent  students,  independent 
students  without  dependents  other  than 
a  spouse,  and  independent  students 
with  dependents  other  than  a  spouse. 

Parents  of  Dependent  Student 


if  parents' stale  or 

And  parartts' total  in- 
oome  la— 

terrttoty  of  raaidanca 

la 

Laaatttan 

$15,000 

or 

$15,000 

Than  Via  percentage 

la 

Wyoming.  Tarv 
nesaaa.  Nevada, 
Alaska,  Taxaa 

Louialana.  Flortda. 
Washington.  South 
Dakota 

3 

4 

2 
3 

PARBfTS  OF  Dependent  Student— 
Continued 


If  ^tarants' Stale  or 

la 


Nortfi  Dakota.  Illnoia, 
Corvtacttcut.  New 


Waat  Vkgirte.  Ari- 
zona. Indiana. 
OklitfNima.  Aikaiv 


Pannaylvania.  Col- 
orado. Qaorgia. 
Kanaaa.  Karitucky, 


Noflh  Carolina.  Vir- 
ginia, Delaware. 
South  Carolina. 
ONo.Utah.Na- 
braaita.  Montana. 
CalMomia.Naw 
Jersey,  knwa.  y/*t- 
monl.  Hawaii 

Masaachuaatia, 
Rhode  Mwtd. 
Mchlgan,  Min- 
nesota. Maine. 
Maryland 

Distrk:t  of  Columbia. 
WlaooTMin,  Oregon 

New  York 

0»>ar 


And  pMantar  total  In- 


$15,000 
or 


10 
11 

4 


$15,000 
or  mora 


9 

10 

3 


Independent  Students  With 
Dependents  Other  Than  a  Spouse 


If  students'  State  or 
territory  of  residence 

la 


Wyoming.  Tan- 
naaaaa,  Nevada, 
Alaaka.  Taxaa 

txulaiana.  FkxWa, 
Washington,  South 
Dakota 

Alat>ama.  Mississippi 

North  Dakota.  lUtnois, 
Conneclk:ut.  New 
Maxkx),  Missourt, 
West  Virginia,  Ari- 
zona, Indiana, 
OMalioma.  Ari(an- 


Naw  Hampshira, 
Pannaylvania.  Col- 
orado. Georgia. 
Kanaaa.  Kentucky. 


And  students' total 


$15,000 
or 


$15,000 
or  mora 


Then  the  percentage 


3 


Independent  Students  With  De- 
pendents Other  Than  a 
Spouse— ContkHjed 


H  aludants'  StM  or 
territory  of  raaUanoa 

la 


North  Carolina.  Vir- 
ginia. Delaware, 
South  CaroNna. 
Ohto.Utah,Na- 
braaka.  Montarta, 
CaNfomia,  New 
.lersey,  kiwa,  Ver- 
mont, Hawaii 

Massachusetts, 
Rhode  Island, 
Mtohigan,  Min- 
iMsota,  Maine, 
Maryland 

Diatrict  of  Cokjmbia, 
Wiaoonain,  Oregon 

New  Yortc 

Ot»ar 


And  atudanta' total 


Laaattan 

$15,000 

or 


10 
11 

4 


$15,000 
or  mora 


9 

10 

3 


Dependent  students 


If  students'  State  or  territory  of 
residerwe  la 


Alaska.  Texas,  South  Dakota. 
Wyoming,  Washington,  Ten- 
nessee, Nevada  

Florida.  New  Hampshire 

Connedkxjt  Louisiana.  Illinois, 
North  Dakota 

Mississippi,  Arizona,  Alabama, 
Pennsylvania.  New  Jersey,  Mis- 
souri   

Nebraska.  Indiara.  Cokxado, 
New  Mexico,  Oklahoma,  Kan- 
sas, West  Virginia,  Rhode  la- 
land,  Virginia,  Georgia.  Aritan- 
sas,  Vermont.  Michigan 

Montana,  Idaho.  Utah.  Kentucky, 
Massachusetts.  California, 
North  Carolina,  South  Carolina, 
Ohio,  Iowa,  Delaware,  Maine, 
Wisconsin 

Oregon,  Maryland,  Minnaaota, 
Hawaii 

District  of  CoHjmbia.  New  York  .... 

Other 


The  per- 
centage 


6 
7 
2 


Independent  Students  Without 
Dependents  Other  Than  a  Spouse 


H  students'  State  or  territory  of 

resklenceia 


Alaska,  Texas.  South  Dakota. 
Wyoming.  Waahto>gton.  Ten- 
neaaae.  Nevada 

Ftorida,  New  Hampahira  „ 

Connectkut.  Louiaiana.  HHnoia. 
North  Dakota „.. 


The  per- 
centage 


IMI 
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INDEPENDENT  STUDENTS  WITHOUT  DE- 
PENDENTS Other  Than  a 
Spouse— Continued 


If  studento'  State  or  territory  o( 

Theper- 

Meaieelppi.    Arizona.    AlatMvna. 
Parwwylvania.  New  Jersey,  Mis- 
tTNlri  „ ^ 

Nebraska,     Indtana.     Colorado. 
New  Mexico.  Oklahoma.  Kan- 
sat,  Weet  Virginia.  Rhode  le- 
Iwtd.  Virginia.  Georgia.  Ari(«v 
sas,  Vermont,  Michigan 

Massachusetts.         CtfNomla. 
North  Carolina,  South  Carolna. 
Ohto,  k>wa.  Delaware.  Maine, 

wnoonsin  .-..._>._..-m^ 

Oregon,    Maryland,    Mkmesota, 

1  ■ 1« 

3 

4 

6 

6 

District  ol  Cokvnbia,  New  Yortt  .^ 
Other 

7 
2 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant:  84.032 
Federal  Stafford  Loan  Program;  84.033 
Federal  Work-Study  Program:  84.038  Federal 
Perkins  Loan  Program;  84.063  Federal  Pell 
Grant  Program) 

Dated:  May  20, 1993. 


Maeieaa  A.  Mrt.ai^He 

Acting  Assistant  Secretary  for  Potttecondory 
Education. 

[FR  Doc  93-12490  Filed  5-26-93;  8:45  am] 


Thursday 
May  27,  1993 


Part  V 

Department  of 
Education 


34  CFR  Parts  462  and  472 
State-Administered  Workplacs  Literacy 
Program;  National  Workplacs  Literacy 
Program;  Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parte  462  and  472 
RIN  1830-AA11 

Stete-Admlnlstorad  Workplace  Literacy 
Program;  National  Worlcplace  Literacy 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  existing  regulations  that  govern 
the  State-Administered  Workplace 
Literacy  Program  and  the  National 
Workplace  Literacy  Program.  These 
amendments  are  needed  to  increase 
project  accountability  and  to  make 
technical  changes.  The  regulations 
provide  rules  for  applying  for  and 
expending  Federal  nmds  under  these 
programs. 

DATES:  Comments  must  be  received  on 
or  before  June  28, 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Dr.  'niomas  L  Johns, 
Director,  Policy  Analysis  Staff,  Office  of 
Vocational  and  Adult  Education,  U.S. 
Department  of  Education.  (Mary  E. 
Switzer  Building,  room  4050).  400 
Maryland  Avenue.  SW.,  Washington, 
DC  20202-7120. 

A  copy  of  any  comments  that  concern 
the  information  collection  requirements 
should  also  be  sent  to  the  Offlce  of 
Management  and  Budget  at  the  address 
hsted  in  the  Paperwork  Reduction  A^t 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Sharon  A.  Jones,  Department  of 
Education.  400  Maryland  Avenue  SW.,. 
room  4050.  Mary  E.  Switzer  Buikling, 
Washington,  DC  20202-7120. 
Telephone:  (202)  205-«237.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
hi  formation  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m.,  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  State-Administered  Workplace 
Literacy  Program  and  the  National 
Workplace  Literacy  Program  are 
important  steps  toward  achieving  the 
National  Education  Goals.  Specifically, 
the  workplace  literacy  programs  address 
Goal  5,  that  every  adult  American  will 
be  Uterate  and  will  possess  the 
knowledge  and  skills  necessary  to 
compete  In  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  Moreover,  the  National 
Workplace  Literacy  Program  supports 


this  goal  by  providing  grants  to 
exemplary  partnerships  between  a 
business,  industry,  or  labor 
organization,  or  a  private  industry 
council  and  an  education  organizati(Hi 
to  support  work-related  literacy 
education. 

These  proposed  regulations  would 
increase  the  accountability  of  workplace 
literacy  projects.  The  Department  is 
implementing  this  strategy  in  order  to 
expand  the  demonstration  and 
dissemination  activities  of  projects, 
thereby  increasing  the  numbw  of 
instructional  approaches,  materials,  and 
techniques  for  providing  wofk-related 
literacy  education  that  are  submitted  to 
and  approved  by  the  Department's 
Program  Effectiveness  Panel,  and 
subsequently  made  available  to 
practitioners. 

Summary  of  Major  Provisions 

The  following  is  a  sumnuvy  of  the 
major  regulatory  provisions  the 
Secretary  is  proposing  in  the  NPRM. 
The  NPRM  includes  minor  tecfanicsl 
corrections  in  the  existing  regulations. 
These  minor  technical  corrections  are 
not  discussed. 

State-Administered  Workplace  Literacy 
Program 

The  NPRM  would  revise  §§  462.30 
and  462.32  to  require  partners  to  enter 
into  a  binding  agreement  that  details  the 
role  of  each  partner  and  is  submitted 
with  the  application.  An  identical 
requirement  is  in  the  regulations 
governing  the  National  Workplace 
Literacy  Program.  Through  its 
experience  in  administering  this 
pro^m,  the  Depertment  has  observed 
that  a  binding  partnership  agreement  is 
critical  to  the  success  of  workplace 
projects  involving  muhiple  partners. 
Requiring  a  partnership  agreement 
under  the  State-administered  program 
will  strengthen  accountability  and 
further  ensure  the  success  of  projects 
funded  imder  that  program. 

National  Workplace  Literacy  Program 

(l)(a)  Definition  of  employment  and 
training  agency.  The  NPRM  would 
revise  the  definition  of  "employment 
and  training  agency"  in'S  472J{b)  in 
order  to  clarify  that  employment  and 
training  agencies  under  the  workplace 
hteracy  programs  are  nonprofit 
agencies.  This  change  would  codify  the 
Secretary's  interpretation  of  that 
definition,  and  would  restrict  the 
participation  of  for-profit  employment 
and  training  firms  to  participation  as 
"businesses  and  industry  oi^ganizations" 
as  defined  in  S  472.5. 

(b)  Definition  of  project  director.  The 
NPRM  would  amend  $  472.S(b)  to  define 


the  term  "project  director"  as  the  person 
with  day-to-day  operational 
responsibiUty  for  the  project.  Section 
472.32(e)  would  require  each  recipient 
of  an  award  to  provide  for  a  project 
director.  The  project  director  would 
participate  in  conferences  sponsored  by 
the  Department  to  improve  project 
accountability. 

(2)  Preappfications.  Section  472.10 
allows  the  Secretary  to  require 
applicants  to  submit  a  preappUcation  if 
the  Secretary  includes  that  requirement 
in  an  application  notice  pubUshed  in 
the  Federal  Register.  Section  472.11 
estabhshes  the  conditions  under  which 
the  Secretary  can  consider  such  an 
apptication.  The  NPRM  would  delete 
Subpart  B  containing  these  sections 
because  the  preapplication  process  has 
never  been  used  and  is  not  expected  to 
be  used  in  the  future. 

(3)  Small  businesses.  Section 
472.21(e)  is  being  added  to  establish  the 
conditions  under  which  an  applicant 
may  be  awarded  the  statutorily 
mandated  preference  for  including  a 
small  business  in  a  partnership. 
Corresponding  changes  are  being  made 
to  $  472.5(b)  with  the  addition  of  a 
definition  of  "small  business"  that  is 
based  on  the  Small  Business 
Administration's  definition  of  that  term, 
and  to  $  472.20  with  the  deletion  of 
paragraph  (c). 

(4)  Accoun(ahi7ity.  Generally,  the 
regulations  governing  the  National 
Workplace  Literacy  Program  would  be 
revised  to  increase  the  accountability  of 
projects  funded  under  this  program  and 
thereby  ensiue  that  these  demonstration 
projects  further  contribute  to  the 
improvement  of  education.  This 
approach  is  designed  to  expand  the 
demonstration  and  dissemination 
activities  of  projects  and  to  increase  the 
number  of  instructional  approaches, 
materials,  and  techniques  for  providing 
workplace  literacy  that  are  submitted  to 
and  approved  by  the  Department's 
Program  Effectiveness  Panel  and 
subsequently  made  available  to 
practitioners.  The  following  provisions 
would  be  changed  to  implement  this 
strategy: 

(a)  Selection  criteria.  The  selection 
criteria  in  §  472.22  would  be  revised  to 
focus  on  projects  that  imdertake  more 
activities  of  a  demonstration  nature, 
clearly  identify  promising  practices,  and 
disseminate  information  to  inform 
poUcy  and  practice  in  the  broad  field  of 
workplace  literacy.  Specifically,  the 
selection  criteria  encourage  partnerships 
to— 

(i)  Focus  on  improving  performance 
in  jobs  or  job  functions  that  have  a 
broad  representation  within  the  Nation's 
workforce  so  that  products  can  be 
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adapted  for  use  by  similar  workplaces 
nation%«fide; 

(ii)  Develop  or  use  curriculum 
materials  for  adults  based  on  literacy 
skills  needed  in  the  workplace: 

(iii)  Develop  curriculum  and 
instructional  materials  and  methods, 
and  test  and  revise  them  so  that 
promising  practices  may  be  clearly 
identified  and  adopted  by  other 
woricsites  of  a  similar  type; 

(iv)  Provide,  and  dociunent  for  others, 
structured  programs  of  staff  training  in 
such  areas  as  curriculum  development 
and  special  methods  of  teaching  most 
effective  for  workplace  environments; 

(v)  Submit  in  their  applications  a  plan 
to  disseminate  the  results  of  proposed 
projects;  and 

(vi)  Include  evaluations  that  collect 
evidence  verifying  the  effectiveness  of 
the  projects'  practices  thus  making 
project  outcomes  more  suitable  for 
sufaonission  to  the  Department's  Program 
Effectiveness  Panel  (PEP).  The  PEP 
validates  and  promotes  proven  practices 
in  education  that  can  be  replicated  at 
other  sites. 

(b)  Ckimmitment.  The  selection 
criterion  in  §  472.22(h)(2)  would  be 
added  to  encourage  applicants  to  show 
how  partners  plan  to  establish  a 
program  of  workplace  literacy  services 
that  can  continue  after  the  Federal 
funding  ends.  This  would  permit  the 
workplace  training  initiated  with 
Federal  funds  to  tw  sustained  and 
integrated  into  the  long-term  planning 
of  partner  organizations. 

Under  the  National  Workplace 
Literacy  Program,  it  is  generally  an 
education  partner's  role  to  design  a 
work-related  literacy  ctirriculum  for 
speciHc  types  of  jobs  for  business  and 
labor  organizations  that  are  also  partners 
in  the  project.  However,  a  project's 
promising  practices  can  beneRt  these 
partners  both  during  and  after  the 

[>roject  itself.  Therefore,  business  and 
abor  partners  are  encoiu'aged  to  plan  to 
use  non-Federal  funds  to  extend  the 
Federal  investment  in  training  to 
woricers  that  have  not  been  served  by  a 
project.  Workers  who  have  been  served 
may  also  benefit  from  additional 
training  based  on  outcomes  of  the 
project.  Integration  of  literacy  services 
into  the  culture  of  the  workplace  reflects 
a  commitment  to  carry  out  the  broad 
purposes  of  the  National  Workplace 
Literacy  Program.  Of  course,  the  new 
selection  criterion  concerning 
commitment  is  not  intended  to  reduce 
efforts  to  demonstrate  innovative 
approaches  during  the  period  of  Federal 
funding  or  to  encourage  unnecessary 
training  after  that  funding  has  ended. 
The  Secretary  is  particularly  interested 
in  receiving  comments  on  this  criterion. 


including  any  effects  it  might  have  on 
small  businesses. 

(c)  Extended  grant  period.  The 
heightened  emphasis  on  demonstration 
and  dissemination  activities  would 
necessitate  a  lengthening  of  the  grant 
period  to  three  years,  as  authorized  by 
section  371(a)(6)  of  the  Adult  Education 
Act,  in  order  to  allow  for  the  testing  and 
revision  of  promising  practices. 

(d)  Start-up  period.  Section  472.32(b) 
would  be  revised  to  extend  the  three- 
month  start-up  period  currently 
authorized  to  one  that  does  not  exceed 
six  months.  The  extension  of  the  start- 
up period  would  benefit  projects  by 
allowing  additional  time  for  curriculum 
development  and  staff  training 
activities. 

(e)  Reporting.  To  ensure  adequate 
progress  over  the  extended  grant  period, 
§  472.30(b)  of  the  NPRM  would  add  a 
new  requirement  for  projects  to  submit 
performance  and  financial  reports  to  the 
Secretary  at  least  semi-annually.  The 
semi-annual  report  is  designed  to 
increase  program  accountability,  track 
project  progress,  and  ensure  that 
comparable  data  concerning  activities  of 
the  National  Workplace  Literacy 
Program  are  availaole.  The  Secretary 
anticipates  use  of  a  two-page  report 
form  that  would  request  data  on  the 
number  and  type  of  learners  and  sites 
served,  learner  outcomes,  and  total 
Federal  spending  during  the  reporting 
period.  Under  proposed  §472. 31(f),  the 
Secretary  could  determine  that  a  grantee 
fully  or  partially  met  the  reporting 
requirements  in  $  472.30  if  it  had 
cooperated  in  a  Federal  evaluation  of  its 
project. 

Tne  Secretary  is  interested  in 
receiving  comments  on  whether  semi- 
annual reports  would  be  overly 
burdensome. 

(f)  Evaluation  requirements.  A  new 
§472.31  would  be  added  to  strengthen 
the  evaluation  requirements  under  this 
program.  A  project  would  be  required  to 
plan  and  budget  for  an  independent 
evaluation  that  collects  evidence 
supporting  the  effectiveness  of  its 
practices. 

(5)  Circumstances  under  which  a 
project  may  continue  despite  the 
withdrawal  of  a  partner  from  a 
partnership.  Section  472.34  of  the 
NPRM  would  add  regulations  to 
establish  the  conditions  under  which  a 
project  may  continue  despite  the 
withdrawal  of  a  partner.  These 
regulations  are  intended  to 
accommodate  partners  who,  during  an 
extended  project  period,  become  unable 
to  perform  their  role  in  the  partnership 
because  of  imanticipated  changes  in 
market,  labor,  and  related  conditions. 
The  Secretary  anticipates  that  the 


withdrawal  of  a  partner  would  be  rare 
and  will  be  allowed  only  if  the 
conditions  in  §  472.34  are  fully  satisfied. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  local  educational  agencies, 
institutions  of  higher  education, 
schools,  businesses,  industries,  or  labor 
or  other  organizations  receiving  Federal 
funds  under  this  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  the  small  entities 
affected  because  the  regulations  would 
not  impose  excessive  regulatory  burdens 
or  require  unnecessary  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  ensure 
the  proper  expenditure  of  program 
funds. 

Paperwork  Reduction  Act  of  1980 

Sections  462.30.  462.32.  472.22,  and 
472.31  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0M6)  for  its 
review  (44  U.S.C.  3504(h)). 

These  regulations  affect  the  following 
types  of  entities  eligible  to  apply  for 
hinds  under  the  Workplace  Literacy 
Program:  State  educational  agencies, 
local  educational  agencies,  institutions 
of  higher  education,  schools  (including 
area  vocational  schools),  employment 
and  training  agencies,  community-based 
organizations,  businesses,  industries, 
labor  organizations,  and  private 
industry  councils.  'The  Department 
needs  and  uses  the  information  to  make 
grants,  to  monitor  the  compliance  of 
grantees,  and  to  increase  the 
accountability  of  recipients. 

Annual  puDJic  ref>orting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  90 
hours  per  response  for  300  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
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infonnatioD  coUectioo  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affair*. 
0MB,  room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel ).  Chenok. 

Intergovenunental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  pMnment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4050,  330  C  Street.  SW..  Washington, 
DC.  between  the  hours  of  8:30  a.m.  and 
4  p.m.,  Monday  through  Friday  of  each 
week  except  Federal  hoUdays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  btirden.  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particxilarly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  ftiim 
any  other  agency  or  authority  of  the 
United  States. 

ListofSub|ects 

34  CFR  Part  462 

Adult  educatioQ.  Business  and 
industry.  Labor  unions.  Reporting  and 
recordkeeping  requirements.  Workplace 
literacy. 

34  CFE  Part  472 

Aduh  education.  Business  and 
industry.  Labor  unions.  Reporting  and 
recordkeeping  requirements,  and 
Workplace  literacy. 


(Catalog  of  Pedonl  Domettk  Anistanca 
Number  84.198  Natiooai  Workplace  Utency 
Program.  Catalog  of  Fadanl  Domestic 
Assistance  Number  bos  not  been  assigned  for 
the  State-Administered  Workplace  Literacy 
Program) 

Dated:  May  20. 1993. 
Richard  W.  Riley. 
Secntary  ofEdvtctibon. 

The  Secretary  proposes  to  amend 
parts  462  and  472  of  title  34  of  the  Code 
of  Federal  Regulaticms  as  follows: 

PART  462— STATE-AOMNISTEREO 
WORKPLACE  LITERACY  PROGRAM 

1.  The  authority  citation  for  part  462 
continues  to  read  as  follows: 

Authority:  20  U.S.Q  121ta{b),  unless 
otherwise  noted. 

2.  Section  462.30  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


1462^ 
for  an 


Who  is  aUgiile  to  apply  to  a  StMe 
d? 


(c)  The  partners  shall  enter  into  an 
agreement,  in  the  form  of  a  single 
document  signed  by  all  partners, 
designating  one  member  of  the 
partnership  as  the  applicant  and  the 
subgrantee  or  contractor.  The  agreement 
must  also  detail  the  role  each  partner 
plans  to  perform  and  bind  each  partner 
to  every  statement  and  assurance  made 
in  the  application. 

3.  Section  462.32  is  revised  to  read  as 
follows; 

1462.32    What  are  the  loctf  application 
requirementa? 

A  local  partnership  application, 
submitted  to  an  SEA  for  funding  under 
the  State-administered  Workplace 
Literacy  Program,  must  contain — 

(a)  Tlie  information  in  section 
371(a)(4)  of  the  Act:  and 

(b)  A  signed  partnership  agreement  as 
described  in  §  462.30(c). 

(Authority:  20  U.S.C.  12tl(bK5)) 

PART  472— NATIONAL  WORKPLACE 
LITERACY  PROGRAM 

4.  The  auth{Mity  citation  for  pert  472 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  121t(al.  unless 
otherwise  noted. 

5.  Part  472  is  amended  by  removing 
and  reserving  subpart  B. 

6.  Section  472.5  is  amended  by 
revising  paragraph  (a)  and  the  definition 
of  "Employment  and  training  agency" 
in  paragraph  (b)  and  by  adding  new 
definitions  of  "Proiect  director"  and 
"Small  business"  to  paragraph  (b)  in 
alphabetical  order  to  reed  as  foUows: 


1472.5    Whi<d«llnltlowan>plyT 

(a)  The  definitions  in  34  CFR  460.4 
apply  to  this  part. 
(b)«  •  • 

Employment  and  training  agency 
includes  any  nonprofit  agency  that 
provides — as  a  substantial  portion  of  its 
activity — employment  and  training 
services,  either  directly  or  throu^ 
contract. 


Project  director  means  the  person 
with  day-to-day  operational 
responsibility  for  the  project. 

Small  business  means  a  business 
entity  that — 

(1)  Is  organized  for  profit,  with  a  place 
of  business  located  in  the  United  States 
and  that  makes  a  significant 
contribution  to  the  U.S.  economy 
through  payment  of  taxes  or  use  of 
American  products,  materials,  or  labor, 
or  both;  and 

(2)  May  be  in  the  legal  form  of  an 
individual  proprietor^ip,  partnership, 
corporation,  joint  venture,  association, 
trust  or  a  cooperative,  except  that  where 
the  form  is  a  joint  venture  there  can  be 
no  more  than  49  percent  participation 
by  foreign  business  entities  in  the  joint 
venture;  and 

(3)  Meets  the  requirements  found  in 
13  CFR  part  121  concerning  Standard 
Industrial  Classification  codes  and  size 
standards. 

1472^    [AmwKtod] 

7.  Section  472.20  is  amended  by 
removing  paragraph  (c). 

8.  Section  472.21  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 


1472.21    How  dose 

an  application? 


the  Sacretary  evaluate 


(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  10 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  $  472.22. 

(e)  In  addition  to  the  points  to  be 
awarded  based  on  the  criteria  in 
§  472.22,  the  Secretary  awards  five 
points  to  applications  from  partnerships 
that  include  as  a  partner  a  small 
business  that  has  signed  the  partnership 
agreement 

9.  Section  472.22  is  amended  by 
removing  the  word  "and"  after  the 
semicolon  at  the  end  of  paragraph  (aX3); 
removing  the  (>eriod  at  tne  end  of 
paragraph  (aM4),  and  adding,  in  iU 
place.  ":  and";  adding  a  new  paragraph 
(a)(5):  revising  paragraph  (b). 
introductory  tffict;  revising  paragraj^ 
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(cXl);  ramoviog  the  word  "and"  after 
the  semicoloa  at  the  end  of  paragraph 
(c)(3);  removing  the  period  at  the  end  of 
paragraph  (c)(4),  and  adding,  in  ite 
place,  ";  and";  adding  a  new  paragraph 
(c)(5);  reviling  para^aph  (d), 
introductory  text;  removing  the  word 
"and"  after  the  semicolon  at  the  end  of 
paragraph  (d)(2)(iii);  adding  the  word 
"and"  after  the  semicolon  at  the  end  of 
paragraph  (d)(2)(iv);  adding  a  new 
paragraph  (d)(2)(v);  revising  paragraph 
(e).  introductory  text;  revising  paragraph 
(e)(2)(i);  revising  paragraph  (0, 
introductory  text;  removing  the  word 
"and"  after  the  semicolon  at  the  end  of 
paragraph  (f)(4):  removing  the  period  at 
the  end  of  paragraph  (f)(5).  and  adding, 
in  its  place,  ";  and";  adding  a  new 
puagraph  (fX6)  and  a  "Note  to 
S  472.22(0(6)"  following  the  paragraph; 
revising  paragraph  (g),  introductory  text; 
and  adding  a  new  paragraph  (h)  to  read 
as  follows: 

147122   WiMtaatoctioiierftariadoaatha 
Secretary  iMcT 

(aj*  •  • 

(5)  Focuses  on  improving 
performance  in  jobs  or  job  functions  that 
have  a  broad  representation  within  the 
Nation's  workforce  so  that  the  products 
can  be  adapted  for  use  by  similar 
workplaces  across  the  Nation. 

(b)  Extent  of  need  for  the  project.  (10 
points)  •  '  ' 


•  • 


(1)  Develop  or  use  cxirriculum 
materials  for  adults  based  on  literacy 
skills  needed  in  the  workplace; 

(5)  Provide,  and  document  for  others, 
a  program  of  training  for  staff  including, 
but  not  limited  to,  techniques  of 
curriculum  development  and  special 
methods  of  teaching  that  are  appropriate 
for  workplace  environments. 

(d)  Plan  of  operation.  (15  points) 

•      1^        •        •        • 

(v)  A  realistic  time  table  for 
accomplishing  project  objectives; 

(e)  Applicant's  experience  and  quality 
of  key  personnel.  (8  points)  •  •  • 


(2) 


•  •  • 


(i)  The  qualifications,  in  relation  to 
project  requirements,  of  the  project 
director, 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  for  an 
independent  evaluation  of  the  project. 


including  the  extent  to  which  the 
applicant's  methods  of  evahiatioii— 

•  •        •        •        • 

(6)  WiU  yield  results  that  can  be 
summarised  and  submitted  to  the 
Secretary  for  reTiew  by  the 
Department's  Program  Effactivenass 
PaneL 

Note  to  f  472.22(fK«):  The  Program 
Effsctlvenest  Paml  (PEP)  U  die  Dapartment'i 
primary  mechanism  for  validating  the 
eniactiveoess  of  adixatioBal  progrtmt 
developed  by  achooto,  univgnitias,  aod  odier 
agenclea.  The  PEP  ii  compoaed  of  experts  tn 
the  evaluatioa  of  educ^ioiial  program*  and 
in  other  areas  of  •ducatloa,  at  least  two- 
thirda  of  whom  are  non-Pederal  employee! 
who  are  appointed  by  the  Secretary. 
Regulations  governing  the  PEP  are  codified  in 
34  ant  parta  785  throogh  7»«.  Specific 
criteria  for  PEP  review  are  found  In  34  CFR 
786.12  or  787.12. 

(g)  Budget  and  cost-effectiveness.  (7 
points)  •  •  • 

•  •        •        •        • 

(h)  Demonstration  and  commitment. 
(10  points) 

(1)  The  quality  of  the  applicant's  plan, 
during  the  grant  period,  to  disseminate 
the  results  of  the  project,  including— 

(i)  Demonstrating  promising  practices 
used  by  the  project  to  othera  interested 
in  implementing  these  techniques; 

(ii)  Conducting  workshops  or 
delivering  paf>era  at  national 
conferences  or  professional  meetings; 
and 

(iii)  Making  available  material  that 
will  help  others  implement  promising 
practices  developed  in  the  project. 

(2)  The  quality  of  the  applicant's  plan 
to  continue  the  program  aner  Federal 
funding  has  ceased.  Including — 

(i)  Continued  provision  or  expansion 
of  work-based  literacy  services  built  on 
the  outcomes  of  the  funded  project;  and 

(ii)  Integration  of  workplace  literacy 
services  into  long-term  planning  of 
partner  organizations. 

11472.30,472^1    [Redeeignated  ae 
H  472.32. 472J3] 

10.  Sections  472.30  and  472.31  are 
redesignated  as  §$  472.32  and  472.33, 
respectively. 

11.  A  new  S  472.30  is  added  to  read 
as  follows: 

1472.30    What  are  the  reporting 
requirementa? 

(a)  A  recipient  of  a  grant  or 
cooperative  agreement  imder  this 
program  shall  submit  to  the  Secretary 
performance  and  financial  reports. 

(b)  These  reports  must  be  submitted  at 
times  required  by  the  Secretary  and  at 
least  semi-annually. 

(c)  These  reports  must  contain 
information  required  by  the  Secretary. 


(Authority:  20  USXl  1211(a)) 

12.  A  new  S  472.31  and  "Note  to 
$  472.31 "  are  added  to  read  as  follows: 

1472.31    What  are  ttteevahiaHon 
requkementa? 

(a)  Each  recipient  of  a  grant  or 
cooperative  agreement  under  this 
program  shall  provide  and  budget  for  an 
independent  evaluation  of  project 
activities. 

(b)  The  evaluation  must  be  both 
formative  and  aummative  in  nature. 

(c)  The  evaluation  must  be  baaed  on 
student  learning  gains  and  the  effiacts  of 
job  advancement,  job  performance 
(including,  for  example,  such  elements 
as  productivity,  safaty,  and  attendance), 
and  project  and  product  spreed  and 
transportabiUty. 

(d)  A  proposed  project  evaluation 
design  for  the  entire  project  period, 
expanding  on  the  plans  outlined  In  the 
application  pursuant  to  S  472.22(f),  must 
be  submitted  to  the  Secretary  for  review 
and  approval  prior  to  the  end  of  the  first 
year  of  the  project  period. 

(e)  A  summary  ol  evaluation  activities 
and  results  that  can  be  reviewed  by  the 
Department's  Program  Effectiveness 
Panel,  as  described  in  34  CFR  parts  785 
through  789,  must  be  submitted  to  the 
Secretary  during  the  last  year  of  the 
project  period. 

[t)  If  a  grantee  cooperates  in  a  Federal 
evaluation  of  its  project,  the  Secretary 
may  determine  that  the  grantee  fully  or 
partially  meets  the  evaluation 
requirements  of  this  section  and  the 
reporting  requirements  in  8  472.30. 
(Authority:  20  U.S.C  1211(a)) 
Note  le  1472 Jl:  As  u«>d  in  $  472.31(c)— 
"Spread'  means  the  degree  to  which— 

(1)  Project  activities  and  results  are 
demonstrated  to  others; 

(2)  Technical  assistance  is  provided  to 
others  to  help  them  replicate  project 
activities  and  results; 

(3)  Project  activities  and  results  are 
replicated  at  other  sites;  or 

(4)  Information  and  material  about  or 
resulting  from  the  project  are  disseminated; 
and 

"Transportability  means  the  ease  by 
which  project  activities  and  results  may  be 
replicated  at  other  sites,  such  u  through  the 
development  and  use  of  guides  or  manuals 
that  provide  step-by-step  directions  for  others 
to  follow  in  order  to  initiate  similar  efforts 
and  reproduce  comparable  results. 

13.  Section  472  32,  as  redesignated,  is 
amended  by  revising  paragraphs  (b), 
(d)(1).  and  (e)  to  read  as  follows: 

1472.32    What  ottiar  requkementa  must  be 
met  uftder  tMa  program? 

(b)(1)  The  project  p>eriod  may  include 
a  start-up  period,  not  to  exceed  six 
months,  during  which  the  project  is 
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being  e«t«bliahed  and  prior  to  the  time 
services  tre  provided  to  aduh  workers. 

(2)  Applk^ts  shall  minimige  the 
Btait-up  period,  if  any.  proposed  for 
their  projects. 

Cd)«  •  • 

(1)  100  percent  of  the  administrative 
costs  incurred  in  establishing  a  project 
during  the  start-up  period  described  in 
paragraph  (b)  of  this  section  by  an  SEA, 
LEA.  or  other  entity  described  in 
S  472.2(a).  that  receives  a  grant  under 
this  part;  and 

(e)  Each  recipient  of  an  award  under 
this  program  shall  provide  for  a  project 
director. 

14.  A  new  S  472.34  is  added  to  read 
as  follows: 


|«7U4   UndarwtMl 
pra|eel  eonllnwe  If  a 


maya 


(a)  A  project  may  continue  despite  the 
withdrawal  of  a  partner  that  is  imable  to 
perform  its  role  as  outlined  in  the  grant 
award  document  if  the  following 
conditions  are  met: 

(1)  Written  approval  is  given  by  the 
Secretary. 

(2)  The  partnership  ccmtinues  to  meet 
the  requirements  in  §  472.2(b). 

(3)  The  partnership  will  be  able  to 
complete  the  remainder  of  the  project. 

(4)  The  partner's  withdrawal  will  not 
cause  a  change  in  the  scope  or 
objectives  of  the  grant  or  cooperative 
agreement. 

(b)  In  determining  that  the  condition 
in  paragraph  (a)(4)  of  this  section  is 
satisfied,  the  Secretary  considera  such 
factors  as  whether — 


(1)  A  similar  new  partner  will  sign  the 
partnership  agreement  and  agree  to 
carry  out  the  role  of  the  withdra«ving 
partner  as  described  in  the  grant 
agreement; 

(2)  One  or  mora  of  the  remaining 
partnen  will  agree  to  carry  out  the  role 
of  the  withdrawing  partner  as  described 
in  the  grant  agreement:  or 

(3)  One  or  mora  of  the  remaining 
partnen  will  expand  its  activities  as 
approved  imder  the  grant  in  order  to 
compensate  for  the  activities  that  would 
have  been  carried  out  under  the  grant 
agreement  by  the  partnw  that  is 
withdrawing  without  a  change  in  the 
project's  scope  or  objectives. 

(Authority:  20  U.S.C.  1211(a)) 

(PR  Doc  93-12491  Piled  S-2&-93: 8:45  am] 
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DEPARTMENT  Of  EDUCATION 

Inetitutlonel  Quality  Aeeurance 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  date  for 
participation  in  the  Institutional  Quality 
Assurance  Program  and  revision  of 
selection  criteria. 

SUMMARY:  The  Secretary  issues  a 
deadline  date  for  the  submission  of  a 
written  notice  by  an  institution  that  it 
wishes  to  participate  in  the  Institutional 
Quality  Assurance  (IQA)  Program  and 
amencu  the  criteria  used  to  select 
institutions  for  the  IQA  Program.  In 
addition,  the  Secretary  amends  the 
limitation  of  participants  for  the  IQA 
Program.  The  Secretary  also  implements 
a  name  change  from  the  Institutional 
QuaUty  Control  (IQC)  Project  to  the 
Instituticmal  Quality  Assurance  (IQA) 
Program. 

EFFECTIVE  DATE:  These  selection  criteria 
take  eCfect  either  45  days  after 
publication  in  the  Fedoral  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  These  selection  criteria 
will  become  effective  after  the 
information  collection  requirement  in 
this  notice  has  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  If  you  want  to  know  the 
effective  date  of  these  criteria,  call  or 
write  the  Department  of  Education 
contact  person. 

OEAOUNE  DATE  FOR  REQUEST  TO 
PARTICIPATE  M  IQA  PROGRAM:  An 
institution  must  submit  its  request  to 
participate  in  the  IQA  Program  by  June 
28.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mroz,  Performance  and 
Accountability  Improvement  Staff.  Field 
Operations  Service,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW. 
(Regional  Office  Building  3.  room  5036). 
Washington.  DC  20202-5252. 
Telephone  Number  (202)  708-6439. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  time,  Monday 
through  Friday. 

SUPPLEMENTARY  MFORMATION:  The 
Secretary  implements  a  name  change 
pursxiant  to  section  487A  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  The  Institutional  Quality  Control 
(IQC)  Project  is  now  renamed  the 
Institutional  Quality  Assurance  (IQA) 
Program.  The  regulatory  authority  for 
the  IQC  Project  would  have  expired  at 
the  end  of  the  1993-94  award  year. 


However,  enactment  of  the  Higher 
Education  Amendments  of  1992  (Pub.  L. 
102-325)  (the  Amendments)  provides 
statutory  authority  for  the  IQA  Program. 
The  IQA  Program  is  an  alternative 
management  approach  to  verification  of 
information  provided  on  student 
financial  assistance  applications,  imder 
which  a  participating  institution 
develops  and  implements  a  quality 
assurance  system  in  connection  with  its 
administration  of  the  Federal  Pell  Oant. 
campus-based  (Federal  Perkins  Loan. 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Grant),  and  Federal  Stafford  Loan 
programs.  An  institution  must  submit  a 
written  request  to  participate  in  the  IQA 
Program  by  the  date  listed  above. 

The  Secretary  plans  to  continue  to 
provide  the  regulatory  exemptions 
related  to  student  verification  that  were 
part  of  the  IQC  Project  to  institutions 
that  participate  in  the  IQA  Program. 
Therefore,  an  institution  that  is  selected 
to  participate  in  the  IQA  Program  is 
exempt,  for  the  period  of  its 
participation  in  the  IQA  Program,  fi-om 
the  requirements  specified  in  the 
verification  regulations  of  Subpart  E  of 
the  Student  Assistance  General 
Provisions  regulations.  34  CFR  part  668. 
These  requirements  are  contained  in  the 
following  sections: 
—Section  668.53(a)  (1)  through  (4); 
—Section  668.54(a)  (2).  (3),  and  (5); 
— Section  668.56; 
— Section  668.57.  except  that  an 
institution  shall  require  an  applicant 
that  it  has  selected  for  verification  to 
submit  to  it  a  copy  of  the  income  tax 
return,  if  filed,  of  the  applicant,  his  or 
her  spouse,  and  his  or  her  parents,  if 
the  income  reported  on  the  income 
tax  return  was  used  in  determining 
the  expected  family  contribution;  and 
—Section  668.60(a). 

In  lieu  of  these  regulatory 
requirements,  the  Secretary  requires  a 
participating  institution  to  develop  and 
implement  a  quality  control  or 
assurance  system  in  connection  with  its 
administration  of  the  Student  Financial 
Assistance  Programs  authorized  by  Title 
IV  of  the  Higher  Education  Act  of  1965. 
as  amended  (Title  IV,  HEA  Programs). 
Under  a  quaUty  control  or  assurance 
system,  the  institution  must  (1)  evaluate 
its  current  procedures  for  administering 
the  Title  IV,  HEA  programs 
("management  assessment 
component");  (2)  identify  the  variances 
in  both  data  item  (e.g.,  household  size) 
and  student  aid  award  (e.g..  Pell 
overpayment)  accuracy  that  result  from 
its  ctirrent  verification  policies  and 
office  procedures  ("annual 
measurement  component");  (3)  design 


corrections  to  its  procedures  that  will 
enable  it  to  eliminate  or  significantly 
reduce  those  variances  ("corrective 
actions  component");  and  (4)  review  the 
management  assessment  and  remeasure 
and  analyze  data  annually  ("monitoring 
system  status"). 

The  Secretary  is  considering 
providing  additional  regulatory 
flexibility  to  institutions  participating  in 
the  IQA  Program  beginning  with  the 
1994-95  award  year.  The  Secretary  will 
provide  details  of  any  additional 
regulatory  exemptions,  along  with  the 
new  quality  assurance  activity  that  will 
replace  the  regulatory  requirements,  to 
institutions  participating  in  the  IQA 
Project  at  a  later  date. 

Tne  Secretary  published  Final 
Selection  Criteria  for  participation  in 
the  IQC  Project  in  the  Federal  Register 
on  July  26, 1991  (56  FR  35790-35791). 
When  the  Secretary  published  the  Final 
Selection  Criteria  he  indicated  that,  to 
administer  the  IQC  Project  properly,  the 
number  of  institutions  participating  in 
the  IQC  Project  should  not  exceed  102. 
Currently  79  institutions  participate  in 
the  IQC  Project,  and  these  institutions 
need  not  reapply  to  continue  their 
participation.  Because  the  results  from 
the  IQC  Project  have  been  positive,  and 
the  Congress  provided  legislative 
authority  for  the  IQA  Prc^am.  the 
Secretary  no  longer  considers  it 
necessary,  or  desirable,  to  limit  the 
number  of  institutions  participating  to 
102.  However,  the  Secretary  has  chosen 
a  controlled  expansion  of  the  IQA 
Program  over  a  three-year  period,  to 
allow  for  further  assessments  of  the  IQA 
implementation  and  results.  Hierefore, 
the  Secretary  will  limit  to  100  the 
number  of  additional  institutions 
accepted  to  participate  in  the  IQA 
Procram  in  me  1993-94  award  year. 

The  selection  criteria  published  in  the 
July  26. 1991  Notice  indicated  that 
selected  institutions  should  have 
experience  in  the  Federal  Pell  Grant, 
campus-based  (Federal  Perkins  Loan, 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportimity 
Grant),  and  Federal  Stafford  Loan 
programs  and  in  dealing  with  a 
significant  number  of  students  and 
Federal  dollars  in  all  those  programs. 
Accordingly,  the  selection  criteria 
required  that  an  institution  be  a 
participant  in  the  above  programs 
during  the  1990-91  awanl  year  and 
have  participated  in  all  five  programs 
during  the  preceding  two  award  yean 
(the  1988-89  and  1989-90  award  yeare). 

The  Secretary  is  updating  the  relevant 
award  yeara  contained  in  those  criteria. 
Therefore,  institutions  admitted  to 
participate  in  the  IQA  Program  f<x  the 
first  time  during  the  1003-94  award 


Fedwl  Regitter  /  Vol.  58.  No.  101  /  Thursday.  May  27.  1993  /  Noticeg 


30923 


year  must  be  paitidpating  in  the  five 
programs  during  the  1992-03  award 
year,  and  have  participated  in  all  five 
programs  during  the  1990-91  and  1991- 
92  award  years. 

The  Seoetary  is  republishing  Final 
Selection  Criteria  I.  II.  and  III  in  this 
notice.  The  Secretary  will  select  all 
applicants  that  meet  Selection  Criterion 
I  provided  that  the  total  number  of  new 
participants  does  not  exceed  the  limit  of 
100  institutions  set  in  Selection 
Criterion  IL  In  the  event  that  the  number 
of  new  applicants  meeting  Selection 
Criterion  I  exceeds  100,  the  Secretary 
Mrill  select  applicants  on  the  basis  of 
Selection  Criterion  m. 

This  Notice  clarifies  that,  as  part  of 
Selection  Criteria  m,  an  institution  will 
be  evaluated  on  the  basis  of  findings 
resulting  from  the  institution's  latest  ED 
audit,  in  addition  to  findings  resulting 
from  the  institution's  latest  program 
review.  In  addition,  the  Secretary  has 
updated  the  criterion  with  regard  to 
participation  in  the  electronic  data 
transmission  projects  of  the  Title  IV 
programs  to  include  current  projects. 

Application  ProcedurM 

There  are  no  special  application  forms 
that  must  be  used  to  apply  to  participate 
in  the  IQA  Program.  An  institution 
applies  to  participate  in  the  IQA 
Program  by  send^g  a  written  notice  of 
its  reqj^est  to  participate  to  the  Assistant 
Secretary  for  Postsecondary  Education. 
In  this  notice,  an  interested  institution 
must  include  a  brief  statement  that 
demonstrates  its  commitment  to  quality 
control  and  error  reduction  in  managing 
student  financial  assistance  dollars. 
This  statement  must  summarize:  (a)  The 
institution's  procedures  for  verification 
of  student  data  and  eligibility:  (b)  the 
activities  and  prooodures  that  it  uses 
routinely  to  control,  reduce,  and  correct 
errors  in  its  administration  of  the  Title 
IV.  HEA  programs:  and  (c)  the  resources, 
such  as  automated  data  processing, 
personnel,  and  the  management  support 
at  all  levels  of  the  organization,  that  will 
be  committed  to  assure  efficient 
administration  of  the  program.  The 
institution's  adequate  completion  of  the 
statement  of  commitment  is  a  necessary 
element  in  the  application  process. 
Although  the  statement  is  not 
considered  as  a  part  of  the  review  of  the 
selection  criteria.  It  provides 
infionnation  necessary  to  allow  the 
Secretary  to  make  a  complete 
determinatioo  of  the  institution's  ability 
to  administer  the  program.  Interested 
institutions  may  request  background 
infannation  and  materials  on  the  IQA 
Program  from  the  Department  of 
Education  contact  penaa. 


Paperwork  Reduction  Act  of  1980 

Annual  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  1  hOur  per 
respcMise  for  100  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatcvy  A^irs. 
Office  of  Management  and  Budget. 
Paperworic  Reduction  Project,  Room 
3002.  New  Executive  Office  Building, 
Washington.  DC  20503;  attention: 
Daniel ).  Chenok. 

Waiver  of  Rulonaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)). 
and  the  Administrative  Procedure  Act  (5 
U.S.C  553).  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules.  However,  the  changes  to  the 
criteria  are  technical  in  natuxe  and 
establish  no  new  substantive  policy. 
Therefore,  pursuant  to  5  U.S.C 
553(b)(B)  the  Secretary  finds  that 
publication  of  proposed  selection 
criteria  is  unnecessary  and  contrary  to 
the  public  interest 

Final  Selection  Criteria  I.  U.  and  /Z7 

I.  In  order  to  be  selected  to  participate 
in  the  IQA  Program,  an  institution  must: 

1.  Participate  in  the  Federal  Pell 
Grant,  campus-based  (Federal  Perkins 
Loan,  Federal  Work-Study  and  Federal 
Supplemental  Educational  Opportunity 
Qrant)  and  Federal  Stafford  Loan 
programs  during  the  1992-93  award 
year  and  have  participated  in  all  five 
programs  during  the  1990-^1  and  1991- 
92  award  years; 

2.  Have  had,  in  the  aggregate,  at  least 
1,000  Federal  Pell  Grant  and  campus- 
based  program  recipients  diiring  Oie 
1990-91  award  vear; 

3.  Have  awardfed.  in  the  aggregate,  at 
least  $1  million  imder  the  Federal  Pell 
Grant  and  campus-based  programs 
combined  in  the  1990-91  award  year; 
and 

4.  Have  sulnnitted  and  had  approved 
by  the  Secretary  its  most  recent  audit 
report  in  which  the  reported  liability 
was  less  than  $150,000. 

n.  If  not  more  than  100  applicants 
meet  the  above  criterion,  the  Secretary 
selects  all  the  applicants  who  meet  the 
criterion  to  participate  in  the  IQC 
Project. 


m.  If  mora  than  100  applicants  meet 
the  above  criteria,  the  Secretary  selects 
applicants  who  score  the  highest 
number  of  points  on  the  basis  of  the 
following  additional  criteria. 

1.  Findings  of  the  Latest  ED  Program 
Review  or  Audit  (Maximum  30  Points) 

An  applicant  receives  the  following 
number  of  points  based  upon  the 
findings  of  the  latest  program  review  or 
audit  conducted  by  ED  at  the 
institution: 


FkMinga 

rDnNi 

For  each  award  year  covered  by 

the   latest   program   revlow  or 

•udtt: 

Conipliance  wtth  al  aofMc^^ 

stBlutes  and  regulatione 

30 

Failure  to  comply  wMh  applicable 

statutory   and   reguiakxy   re- 

quirements, which  reauNs  in 

an   assessed   Miilty  o(  an 

amount  aquai  to  not  more  VMn 

15  percent  of  tte  amount  re- 

ceived by  tte  Insiluion  under 

tie  Federal  Pel  and  cwnpue- 

baaed  programs  for  fiat  year  . 

16 

Failure  to  comply  wNh  ^tfdkatM 

statutory   and   regulatory   re- 

quirements, which  reauNs  In 

an   assesaed   HabWy  of  an 

amount  equal  to  mors  twn  15 

percent   d   tfte   amount   re- 

ceived by  tie  InstHutton  under 

tte  Federal  Pea  and  campue- 

based  programs  tor  tiat  year  . 

0 

2.  The  Institution's  Full-Time 
Equivalent  (FTE)  Enrolbnent  for  the 
1990-91  Award  Year  (Maximum  20 
Points) 

An  applicant  receives  the  following 
number  of  points  based  upon  its  FTE 
enrollment  for  the  1990-91  award  year: 


FTE  enrdmenl 


Above  10.000 

5001-10.000 

2000-5000 

Fewer  t)«i  2000 


Points 


20 

IS 

10 

0 


3.  Compliance  with  the  Federal  Pell 
Grant  Program  Reporting  Requirements 
(Maximum  20  Points) 

An  applicant  receives  20  points  if  it 
complies  with  all  the  deadline  dates  for 
the  receipt  of  institutional  payment 
(IPS)  documents  for  the  1991-92  award 
year  which  were  published  in  the 
Federal  Register  on  April  29, 1992  (57 
FR  18320). 

4.  Participation  in  □}  Electronic  Data 
Transmission  Projects.  (Maximum  10 
PoinU) 

An  applicant  receives  10  points  for 
participating  in  award  year  1992-03  in 
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the  Electronic  Data  Exchange  if  it 
performs  one  or  more  of  the  following 
four  procesfllng  functions:  Complete  and 
send  electronic  Initial  and  renewal 
applications  (Stage  Zero);  receive 
electnnic  Student  Aid  Kapoits  (Stage  I); 
mak*  electranic  ooiivcticiM  (Stage  Uy,  or 
receive  electroDic  payment  information 
(Stage  m).  The  Electronic  Data  Exchange 
establishes  a  link  between  the 


Department  of  Education's  Central 
Processiiig  System  and  participating 
schools  and  service  ^ents.  Bc^  schools 
and  Federal  student  aid  appliamta 
benefit  from  the  speed  and  ease  of  using 
Electronic  Data  Exchange. 

AutluMity:  20  U.S.C  1070  et  seq. 
(Catalog  of  Fedora!  Domestic  Assistance 
Numbers:  Number  M.007,  Pederal 
Supplemental  Educational  Opportunity 


Grant  Ftognm;  Number  84.032.  Federal 
Stafford  Loan  Program;  Number  94.033. 
Federal  Work-Study  Program;  Number 
84.038,  Federal  Pukins  Loan  Program; 
Number  84.063,  Federal  Pell  Grant  Program) 

Dated:  May  21, 19«3. 
Richard  W.  Kiley, 
Secretary  of  Education . 
(FR  Doc.  93-12492  Piled  5-26-93;  8:45  am) 
MUJNQ  COOC  4000-01-^ 
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3  93 
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May  27,  1993 


Part  VII 

Environmental 
Protection  Agency 

Intent  To  Grant  BP  Chemicals,  inc.,  an 
Exemption  From  the  Land  Disposal 
Restrictions  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984;  Notice 
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ENVIRONMEflTAL  PROTECTION 
AGENCY 

(FRL-4659-B] 

Intent  To  Grant  BP  Chamlcala,  Inc.,  an 
Exemption  From  ttia  Land  CXaposal 
Restrictlona  of  the  Hazardoue  and 
Solid  Waete  Amendmente  of  1 984 
(HSWA)  Regarding  bijoction  of 
Hazardous  Waste 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Intent  to  Grant  an 
Exemption  for  tiie  use  of  Waste  Disposal 
Well  No.  4  to  BP  Chemicals,  Inc.  of 
Lima,  Ohio,  for  the  Injection  of  Certain 
Hazardous  Wastes. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA  or  Agency)  today  is  proposing 
to  grant  an  exemption  firom  the  ban  on 
disposal  of  hazardous  wastes  through  its 
waste  injection  well  (WDW)  No.  4  to  BP 
Chemicals.  Inc.  (BPCI)  of  Lima.  Ohio.  If 
the  exemption  is  granted  and  if  WDW 
No.  4  is  permitted  by  the  Ohio 
Environmental  Protection  Agency  (Ohio 
EPA),  BPa  may  use  WDW  No.  4  to 
inject  Resource  Conservation  and 
Recovery  Act  (RCRA)  regulated 
hazardous  wastes,  codes  KOll.  K013, 
K014,  F039,  and  various  D.  U.  and  P 
listed  materials  listed  in  the  following 
table: 


Ignitabiiity  . 
Corrosivity 
Cyanides  .... 
Arsenic  ...— 
Barium _ 


Total  chromium 

Lead _ „. 

Mercury .. 

Selenium . 

Silver 

Acrolein 

Allyl  alcohol  

Hydrogen  cyanide 
Potassium  cyanide 
Sodium  cyanide  .... 

Acetaldehyde 

Acetone  ^. 

Acetonitrile 

Acrylic  acid  

Acrylonitrile  » 

Benzene 

Chloroform „...., 

Crotonaldehyde  .... 

Cyclohexane 

Methylene  chloride 

Ethyl  acetate 

Fonnaldehyde  ..„_., 

Formic  acid „..,. 

Furan  

Furfural  >.........., 

Lindane 
Isobutyl  alcohol 
Maleic  anhydride  .. 

Mercury 

Methacrylonitrile  ... 


DOOl. 

DOOZ 

D003 

DOM 

D005 

D006 

D007 

D008 

D009 

DOlO 

DOll 

P003 

POOS 

P063 

P098 

P106 

UOOl 

U002 

U003 

U008 

U009 

U019 

U044 

U053 

U057 

U080 

U112 

U122 

U123 

U124 

U125 

U129 

U140 

U147 

U151 

U152 


Methanol  U154 

Methyl  ethyl  ketone  IJ159 

Methyl  iaobutyl  ketone Uiei 

Nitrobenzene _«.,  U169 

Phenol  U1M 

Pyridine UIW 

Carbon  tetrachloride U211 

Tetrohydrofuran  _....«....  U213 

Toluene „.... U220 

Xylene U239 

These  wastes  were  banned  firom  land 
disposal  on  various  dates  as  set  forth  at 
40  CFR  148.14  et  seq.  On  May  7, 1992. 
the  USEPA  granted  an  exemption  for  the 
above  named  wastes  for  BPQ's  WDW 
Nos.  1,  2,  and  3  based  on  a  finding  that 
BPCI's  injected  wastes  will  not  migrate 
out  of  the  injection  zone  within  the  next 
10,000  years.  EPQ  has  now  met  all  the 
requirements  with  respect  to  WDW  No. 
4,  including  a  demonstration  of 
mechanical  integrity,  to  enable  the 
USEPA  to  exempt  WDW  No.  4  from  the 
restrictions  on  the  land  disposal  of 
hazardous  wastes. 
DATES:  The  USEPA  requests  public 
comments  on  today's  proposed 
decision.  Comments  will  be  accepted 
until  July  6, 1993.  Comments  post- 
marked after  the  close  of  the  comment 
period  will  be  stamped  "Late".  A  joint 
public  hearing  with  the  Ohio  EPA  to 
allow  comment  on  draft  f>ermits 
proposed  by  Ohio  EPA  and  this 
proposed  action  by  USEPA  will  be 
scheduled  and  notice  of  this  hearing 
will  be  given  in  a  local  paper  and  to  all 
people  on  mailing  lists  developed  by  the 
USEPA  and  the  Ohio  EPA.  The 
participation  of  the  USEPA  in  the  joint 
public  hearing  will  be  canceled  if  it 
does  not  appear  to  be  warranted  by 
public  interest.  If  you  wish  to  be 
notified  of  the  date  and  location  of  the 
public  hearing  or  to  request  that  USEPA 
participate,  please  contact  the  person 
bsted  below. 

ADDRESSES:  Submit  written  comments, 
by  mail,  to:  United  States 
Environmental  Protection  Agency. 
Region  5,  Underground  Injection 
Control  Section  (WD-17J).  77  West 
Jackson  Street,  Chicago,  Illinois  60604. 
Attn:  Richard  J.  Zdanowicz,  Chief. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harlan  Gerrish,  Lead  Petition  Reviewer. 
UIC  Section.  Water  Division.  Office 
Telephone  Number  (312)  886-2939. 
17th  floor.  Metcalfe  Building.  77  West 
Jackson  Street.  Chicago.  Illinois  60404. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Authority 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  enacted 
on  November  8. 1984.  impose 


substantial  new  responsibilities  on 
those  who  handle  hazardous  waste.  The 
amendments  prohibit  the  land  disposal 
of  untreated  hazardous  waste  beyond 
specified  dates,  unless  the 
Administrator  determines  that  the 
prohibition  is  not  required  in  order  to 
protect  human  health  and  the 
environment  for  as  long  as  the  waste 
remains  hazardous  (RCRA  Section 
3004(d)(1),  (e)(1),  (0(2).  (g)(5)).  The 
requirements  for  such  a  determination 
for  injection  wells  are  codified  in  40 
CFR  part  148.  Subpart  B. 

B.  Previous  Action 

On  March  1. 1992  USEPA  published 
a  notice  at  57  PR  8753  proposing  to 
grant  an  exemption  to  BPCI  WDW  Nos. 
1. 2.  and  3  from  the  ban  on  disposal  of 
certain  hazardous  wastes.  This  proposal 
was  based  on  USEPA's  review  of  BPQ's 
no-migration  demonstration  which 
included  an  analysis  of  the  effects  of 
injection  through  BPQ's  WDW  No.  4  in 
addition  to  injection  through  WDW  Nos. 
1.  2.  and  3.  USEPA  determined  that 
wastes  injected  through  these  wells 
would  not  leave  the  injection  zone  for 
the  next  10.000  years  and  that  the 
granting  of  an  exemption  was  proper.  It 
granted  the  exemption  for  the  BPCI 
wells  on  May  7. 1992  (published  June  1. 
1992  at  57  FR  23094).  The  USEPA  has 
determined  that  an  exemption  for  WDW 
No.  4  must  be  issued  separately  because 
construction  of  that  well  was 
incomplete  at  the  time  the  original 
exemption  was  granted.  The  wastes  for 
which  this  exemption  is  granted  are 
those  specified  in  the  Summary  portion 
of  this  notice. 

C.  Submission 

On  November  20. 1992.  BPQ 
submitted  a  request  that  an  exemption 
from  the  l^nd  disposal  of  hazardous 
wastes  be  granted  for  WDW  No.  4  at  the 
Lima  facility.  The  request  was 
accompanied  by  data  demonstrating 
required  mechanical  integrity  testing. 
BPCI  submitted  additional  data 
demonstrating  satisfactory  results  of  the 
testing  on  December  16,  1992. 

IL  Basis  for  Determination 

The  aspects  of  the  no-migration 
demonstration  relevant  to  BPQ's  waste 
injection  operation,  including  WDW  No. 
4  among  others,  were  described  in  the 
Federal  Register  notice  proposing  to 
grant  an  exemption  to  BPCI  on  March 
12. 1992.  However.  BPQ  still  needed  to 
submit  the  Mechanical  Integrity  Test 
(MIT)  information  for  WDW  No.  4 
required  by  40  CFR  148.20  (a)(2)(iv), 
MTTs.  including  a  Standard  Annulus 
Pressure  Test  and  a  Radioactive  Tracer 
Survey  are  required  to  assure  that  the 
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waste  does  not  leak  from  the  tubing 
prior  to  reaching  the  injection  rone  nor 
upward  along  the  well  bore  after 
injection.  On  October  26, 1992.  BPQ 
conducted  a  pressure  test  of  the  annulus 
system  of  WDW  No.  4  and  a  series  of 
radioactive  tracer  sxuveys.  all  witnessed 
by  Ohio  EPA  personnel. 

The  pressiue  test  consisted  of  raising 
the  pressure  within  the  annulus  system 
to  1 .241  pounds  per  square  inch  (psi) 
which  is  almost  400  psi  above  the 
proposed  pressure  limit  The  pressure  in 
the  system,  measured  using  a  recently 
calibrated  0-2,000  psi  gauge  with  an 
accuracy  of  0.25%  of  full  scale, 
fluctuated  by  as  much  as  2  psi.  but  was 
1,241  psig  at  the  end  of  the  1-hour  test 
periocf.  The  greatest  fluctuation, 
therefore,  represents  only  a  fraction  of 
the  3%  per  hour  change  which  is 
allowable  under  Ohio  and  USEPA 
policies  and  the  stability  of  the  pressure 
readings  indicate  that  no  leak  exists. 
The  radioactive  tracer  surveys  were 
conducted  using  logging  equipment 
owned  and  operated  by  Atlas  Wireline 
Services.  The  tests  included  tracking 
slugs  of  very  short-lived  radioactive 
material  through  the  tubing  and  open 
well  bore  from  a  depth  of  2,865  feet  to 


3,035  feet.  Based  on  its  review  of  the 
initial  logs  of  the  surveys  and  additional 
logs  scaled  for  better  resolution.  USEPA 
has  determined  that  the  s\irve)'s  showed 
that  no  radioactive  material  went 
upward  above  the  casing  shoe  after  its 
exit  from  the  tubing.  Therefore,  results 
of  the  required  tests  confirm  ihat  the 
injected  wastes  are  carried  into  the 
injection  interval  via  the  well  and  do 
not  return  along  the  well  bore  upward 
above  the  casing  shoe. 

III.  Conditioiu  of  the  Petition  Approval 

In  addition  to  general  conditions 
found  at  40  CFR  part  148.  the  USEPA 
imposes  the  following  requirements  as  a 
condition  of  granting  this  exemption 
from  the  ban  on  injection  of  certain 
hazardous  wastes  for  WDW  No.  4: 

(1)  The  permitted  injection  zone  must  be 
comprised  of  the  Middle  Run.  Mt.  Simon, 
and  Eau  Claire  Formations; 

(2)  Injection  shall  occur  only  into  the 
Middle  Run  and  Mt.  Simon  Sandstones  in 
WDW  No.  4; 

(3)  This  exemption  is  issued  in  conjunction 
with  the  exemption  Issued  for  the  BPQ  Lima, 
Ohio,  site  on  May  7. 1992;  the  combined 
monthly  injection  volume  for  all  four  wells 
at  the  BPC3  Lima.  Ohio,  site  must  not  exceed 
24  million  gallons: 


(4)  The  petitioner  sEall  fully  comply  with 
all  requirements  set  forth  In  the  Underground 
Injection  Control  Permit-to-Operate  for  BPd 
WDW  No.  4  issued  by  the  Ohio  EPA;  and 

(51  The  injection  pressure  at  the  well  head 
shall  be  no  greater  than  844  psi.  the  pressure 
at  which  the  no-migration  demonstration  was 
made. 

Condition  4  of  the  exemption  issued 
on  May  7. 1992.  required  completion  of 
a  final  report  on  seismic  surveys  carried 
out  near  the  EPQ  facility.  The  report 
was  submitted  on  May  8. 1992.  On 
February  8. 1993,  USEPA  notified  BPQ 
that  USEPA  is  saUsfied  with  the 
interpretations  of  the  seismic  surveys 
performed  in  the  vicinity  of  the  BPQ 
facility.  These  surveys  give  no  evidence 
of  complex  structural  conditions  which 
might  allow  movement  of  injectate  from 
the  injection  zone.  Condition  4  of  the 
original  exemption  is  therefore  satisfied. 

Dated:  May  14, 1993. 
Barry  C  De  GraH; 

Acting  Director.  Water  Division  Region  5,  U.S. 

Environmental  Protection  Agency. 

(FR  Doc.  93-12643  Filed  5-26-93;  8:45  am) 
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The  President 


Presidential  Documents 


Executive  Order  12849  of  May  25,  1993 

Implementation  of  Agreement  With  the  European  Community 
on  Government  Procurement 


WHEREAS,  the  United  States  and  the  European  Community  (EC)  have  entered 
into  a  Memorandum  of  Understanding  on  Government  Procurement  (Agree- 
ment) that  provides  appropriate  reciprocal  competitive  government  procure- 
ment opportunities; 

WHEREAS,  the  commitments  made  in  the  Agreement  are  intended  to  become 
part  of  an  expanded  General  Agreement  on  Tariffs  and  Trade  Agreement 
on  Government  Procurement  (GATT  Code)  and  are  an  important  step  toward 
an  expanded  GATT  Code; 

WHEREAS,  as  a  result  of  these  commitments.  U.S.  businesses  will  obtain 
increased  access  to  EC  member  state  procurement  for  U.S.  goods  and  services; 

WHEREAS.  I  have  determined  that  it  is  inconsistent  with  the  public  interest 
to  apply  the  restrictions  of  the  Buy  American  Act,  as  amended  (41  U.S.C. 
lOa-lOd).  to  procurement  covered  by  the  Agreement; 

NOW.  THEREFORE,  by  virtue  of  the  authority  vested  in  me  as  President 
by  the  ConsUtuUon  and  the  laws  of  the  United  States  of  America,  including 
section  301  of  title  3.  United  States  Code,  and  title  III  of  the  Trade  Agreements 
Act  of  1979.  as  amended  (19  U.S.C.  2511-2518).  and  in  order  to  implement 
the  Agreement,  it  is  hereby  ordered  as  follows: 

Section  1.  In  applying  the  provisions  of  the  Buy  American  Act,  the  heads 
of  the  agencies  listed  in  Annex  1.  Parts  A  and  B.  of  this  order  are  requested, 
as  of  the  date  of  this  order,  to  apply  no  price  differenUal  between  articles, 
materials,  or  supplies  of  U.S.  origin  and  those  originating  in  the  member 
states  of  the  EC. 

Sec  2.  For  purooses  of  this  order,  the  rule  of  origin  specified  in  section 
308  of  the  Trade  Agreements  Act  of  1979.  as  amended  (19  U.S.C.  2518). 
shall  apply  in  determining  whether  goods  originate  in  the  member  states 
of  the  EC. 

Sec.  3.  This  order  shall  apply  only  to  solicitations,  issued  by  agencies 
listed  in  Annex  1.  Parts  A  and  B,  of  this  order,  above  the  threshold  amounts 
set  forth  in  Annex  2. 

Sec.  4.  This  order  shall  apply  to  solicitations  outstanding  on  the  date  of 
this  order,  except  for  those  for  which  the  initial  deadline  for  receipt  of 
bids  or  proposals  has  passed,  and  to  all  solicitations  issued  after  the  date 
of  this  order. 

Sec.  5.  Except  for  procurements  by  the  Department  of  Defense,  the  United 
States  Trade  Representative  (USTR)  shall  be  responsible  for  interpretation 
of  the  Agreement.  The  USTR  shall  seek  the  advice  of  the  interagency  organiza- 
tion established  under  section  242(a)  of  the  Trade  Expansion  Act  of  1962 
(19  U.S.C.  1872(a))  and  consult  with  affected  agencies,  including  the  Office 
of  Federal  Procurement  Policy. 
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t.  This  ExacuttTS  order  is  effiactive  immediately.  Although  regulatory 
implementation  of  this  order  must  await  revisions  to  the  Federal  Acquisition 
Regulation  (FAR),  it  is  expected  that  agencies  listed  in  Annex  1.  Parts 
A  and  B,  of  this  order  will  take  all  appropriate  actions  in  the  interim 
to  implement  tJbK»8  aspects  of  the  order  that  are  not  dependent  upon  regu- 
latory revision. 

Sec.  7.  Pursuant  to  section  25  of  the  OfRce  of  Federal  Procurement  Policy 
Act,  as  amended  (41  VSXl.  421(a)).  the  Federal  Acquisition  Regulatory  Coon- 
cil  shall  ensure  that  the  policies  established  herein  are  incorporated  in 
the  FAR  widiin  30  days  from  the  date  this  order  is  issued. 


(XjUJAI^>U^^5wwd^^ 


THE  VTHTTE  HOUSE. 
May  25.  1993. 
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Annex  lA 


DepartmMit  of  Agriculture 
Department  of  Commerce 
Department  of  Defense 
Department  of  Education 
Department  of  Energy 

(Not  including  naUonal  security  procurement  made  in  support  of 
safeguarding  nuclear  materials  or  technology  and  entered  into  under 
the  authority  of  the  Atomic  Energy  Act;  and  oil  purchases  related 
to  the  Strategic  Petroleum  Reserve) 

Department  of  Health  and  Human  Services 

Department  of  Housing  and  Urban  Development 

Department  of  the  Interior 

Department  of  Justice 

Department  of  Labor 

Department  of  State 

Department  of  Transportation 

(The  national  security  consideration  currently  applicable  to  the  De- 
partment of  Defense  under  the  GATT  Government  Procurement  Code 
is  equally  applicable  under  this  Agreement  to  the  Coast  Guard) 

Department  of  the  Treasury 

United  States  Agency  for  International  Development 

General  Services  AdministraUon  (other  than  Federal  Suptdy  Grouns  51  and 
52  and  Federal  Supply  Class  7340) 

National  Aeronautics  and  Space  Administration 

Department  of  Veterans  Affairs 

Enviroiunental  Protection  Agency 

United  States  Information  Agency 

National  Science  Foundation 

Panama  Canal  Commission 

Executive  Office  of  the  President 

Farm  Credit  Administration 

National  Credit  Union  Administration 

Merit  Systems  Protection  Board 

ACTION  Agency 

United  States  Arms  Control  and  Disarmament  Agency 

OfBce  of  Thrift  Supervision 

Federal  Housing  Finance  Board 

National  Labor  Relations  Board 

National  Mediation  Board 

Railroad  Retirement  Board 

American  Battle  Monuments  Commission 
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Federal  Communications  Commission 

Federal  Trade  Commission 

Interstate  Commerce  Commission 

Securities  and  Exchange  Commission 

OfBce  of  Persoimel  Management 

United  States  International  Trade  Commission 

Export-Import  Bank  of  the  United  States 

Federal  Mediation  and  Conciliation  Service 

Selective  Service  System 

Smithsonian  Institution 

Federal  Deposit  Insurance  Corporation 

Consumer  Product  Safety  Commission 

Equal  Employment  Opportunity  Commission 

Federal  Maritime  Commission 

National  Transportation  Safety  Board 

Nuclear  Regulatory  Commission 

Overseas  Private  Investment  Corporation 

Administrative  Conference  of  the  United  States 

Board  for  Interoatiooai  Broadcasting 

Commission  on  Qvil  Rights 

Commodity  Futures  Trading  Commission 

The  Peace  Corps 

National  Archives  and  Records  Administration 

Annex  IB 

The  Power  Marketing  Administrations  of  the  Department  of  Energy 
Tennessee  Valley  Authority 

Annex  2 

Thresholds  Applicable  to  Agencies  listed  in  Annex  lA 

Goods  contracts— 130.000  SDRs  (currently  $176,000) 

Construction  contracts — $6,500,000 

Thresholds  Applicable  to  Agencies  listed  in  Annex  IB 

Goods  contracts — $450,000 

Construction  contracts — ^$6,500,000 
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INF OBMATION  AND  ASSISTANCE 

Ftdfl  Rtjltur 

Index,  finding  aid*  k  general  Information 
Public  inspection  desk 
Corrections  to  pubii^ed  documents 
Docvunent  drafting  inftmmatioa 
Machine  readable  documents 

Cod*  of  Fodwal  Ragutetfont 

Index,  finding  aids  k  general  infonnation 
Printing  schedules 

Lawt 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  infonnation 

PnMktontlal  DocunMnts 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

Th*  UnltMl  StatM  GovwnmMit  Mmual 

General  information 
OlhwSwvicM 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-623-5227 
523-6215 
523-5237 
523-3187 
523-3447 


523-5227 
523-3419 


523-6641 
523-6230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523^4534 
523-3187 
523-6641 
523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electrook  BuUelia  Board  service  for  Public  202-275-1538, 
Law  numbers.  Federal  Register  finding  aids,  and  or  275-0920 
a  list  of  Clinton  Administratioo  o£Bcials. 
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26225-26498 9 

26490-26678 4 

2667^26910 5 

26011-27196 _6 

271 97-27442 7. 

27443-27650 10 

27651-27920 11 

27921-28332 12 

28333-28490 13 

28491-28756 14 

28757-28814 17 

28915-29098 18 

29097-29326 19 

29327-29520 ......20 

29521-29778 .21 

29777-^9948 24 

29949-30100 25 

30101-30604 .26 

30695-30934 27 
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CFR  PARTS  AFFECTED  DURING  HAY 


At  »«•  •nd  of  each  morth,  lh«  Offic*  o(  the  Fed*r^  RMjIstw^ 
pU>U«h««  ••paratrty  •  U*  of  CFR  S«*ona  Altoc»«l  (ISA),  which 

l«8  parte  and  aadtona  aflwiad  by  documanis  publiahed  sinca  iha 
twiakm  data  of  aach  tiHa. 


3  CFR 

EjactNl¥*  Ordara: 
January  4, 1901 

(Ravokad  in  pail  by 

PLC  6964)  ......  19212,  27060 

10465 

(Saa  EO  12847) 29511 

10530 

(Saa  EO  12847)_„ 28511 

11423(Amandadby 

EO  12847) _ 29511 

12808  (Saa  nottca  of 

May  25,  1993)... 30683 

12810  (Saa  notica  of 

May  25.  1993) 30693 

12831  (Saanoticaof 

May  25,  1993) „..30693 

12846  (Saa  notica  of 

May  25. 1993) 30683 

12847 29511 

12848 „ 30831 


6553... 
6554... 
6555.. 


6556 

6557.._..„„. 

6SS8 
6560 

fiSfil 

*""*  '  •■•••••••«*aaa***aaaa*«aaaa»«4 

6562..... 

6563 

6564 

Admintatrailve  Orders: 

Memorandum: 
Saptambar  25, 1992 
(Saa  Mamorandum 
of  May  6.  1993) 

May  6.  1993 

PrasUaniial 
Dolafmina«ont: 

No.  03-20  of  May  3, 
1983 

Pam*  May  17. 1893™ 
No8c«rMay2S. 
1983 


....26499 
...26501 
....26503 
....26505 
„..26909 
....27649 
.„.27917 
...27919 
...28915 
...29519 
...29775 
...29949 


.^7647 


.28757 
.28513 

.30683 


SCFR 

CttKLVIL 

531 

575 

870 

1201 


591 

7CFR 
1. 


.30686 
.29777 
.29777 
-28750 
.28917 

.26684 


58.. 


30606 

...26678 


.26011 


•0 29087 

301 28333,  28335,  29028 

816 — 29090 

920„ .28336.  28337 

923...... 30696 

932.. 28338 

958 28767 

979 28768 

982 28770 

985 28340 

1001.. 27774 

1002... 27774 

1004... 27774 

1005... ™.27774 

1006 27774 

1007... „.27774 

1011 27774 

1012 27774 

1013 27774 

1030 ....27774 

1032 ^7774 

1033 .27774 

1036 27774 

1040 ..27774 

1044 27774 

1046 27774 

1049 27774 

1050 .27774 

1064 27774 

1065 „ ..27774 

1068 ....27774 

1075 27774 

1076 27774 

1079 „ „ 27774 

1093 27774 

1094 „ 27774 

1086 27774 

1 106 ....27774 

1108 27774 

1124 27774 

1126 27774 

1131 27774 

1134 27774 

1135 27774 

1137 27774 

'    'wO'-'avaMCvaaaaaaaaaaaaaaaa*!  ••■•■&  rr#^ 

1 1 39 27774 

1421..... .28466 

1755 29327.  29336 

1924 26679 

1 94 1 ..26679 

1942 30101 

1 943 .26878 

1944 30102 

1945 26678 

1951..... 30102 

1965 26678 


.29805 

.28885 

.29133 


52 

250.. 
2S2-. 

1001. 


u 


Federal  Register  /  Vol.  58,  No.  101  /  Thursday.  May  27,  1993  /  Reader  Aids 


1002. 

1004. 

1005 

1007 

28133 

•••...••••••  ...291 33 

29133 

29133 

toil 

1030. — 
1033 

.29133 

„ 29133 

1036 

29133 

1040 29133 

1044 29133 

1046 29133 

1048 29133 

1065 29133 

1068 .....29133 

1079- 29133 

1003                            9ai:» 

1084 

1096..  . 

•••••••••••••a ••••••••«••  tftV  l«^3 

29133 

1097„ 

1066.. 

1088 

1106 

1108~ 

M.M 29133 

•  •••■••«••••••••«•■••••  •a.&V  1*^3 

29133 

29133 

1124 

1131 

113d  MM... 
1138 

■••••••••«•••••••••••■•••  .^V  1*^3 

29133 

29133 

29133 

1220....... 

1753 

26933 

29363 

8CFR 

103 

.'WUM 

204 

9CFR 
78 

30698 

28342 

94 

97 

124 

28343 

28345 

29028 

10CFR 

0 

29951 

73 

74 

29521 

29521 

PropoMdRulM: 

Ch.  1 2a52a 

20 

30 

31 

34 

36 

50 

54 

55 

..26257, 27953.  29998 

27953 

..«••..■...>■...••..«••.. 2d838 

27953 

27953 

.26938.  27953 

28523 

._ ?mn 

29366 

61 

27953 

29795 

170 

171 

12CFR 

1 

.28801.  29454 

28801.  29454 

„ 27443 

5„ 

31... 

208 

28491 

215.. — 
7K  . 

.26507.  28492 

28491 

266 

328 

26508 

27921 

330 

29952 

363 

563 

....„ M 28772 

28346 

620. 

936 

„ 27922 

29456.  29474 

940 

29474 

PropoMd  Rules: 
7..„ 

^WfiftfT 

27 

27484 

34 

231 

303 „. 

.••••• »4Cv01fv 

_29149 

26259 

325 

337 

704 

741 

13CFR 

121         

26701 

■••••••» 2o705 

M..30719 

-....30719 

29346 

PropoMd  RuIm: 

120 

29152 

14CFR 

21 „ 

28494 

23 

..27060.  28494 

39 26682.  26913,  27454. 

27456. 27457. 27651 ,  27923. 

27924. 27927. 27928. 28917. 

28918. 28920. 29102. 29347. 

29965.30106 

73 26225.  27652,  29522 

95 30107 

97  „ 26225.  26227,  27653, 

27654, 28496. 28498 


Ch.  1 26709,  27953 

21 26710 

25 26710 

33 26262.  29088 

39 26264.  27217,  27954. 

27955. 27957. 28525, 28526. 
28527, 28529. 28801 ,  28936, 
28938,  28939. 29800. 29802, 
29998. 30000, 30001 ,  30003, 
30721,30725 

71 26265.  26266.  26267. 

26268. 26269. 27680. 28941 . 
29370 


15CFR 

799 


27930 

1180 27681 

16CFR 

305 26684 

, 29153 

, 26715 


18... 
305. 


17CFR 

1 26229.  27458.  28500 

33 30701 

200 26383 

201 26383 

228 26383.  26509,  27467 

229 27467 

230 26509 

232 „.....26383 

239 26509 

240 26383,  26509,  27656 

249 26509 

270 29695 


1 26270,  28365 

229 26442,  27486 

230 26442.  27486 

230 26442.  27486 

240 27486.  27684.  27686 

249 26442.  27486 


18CFft 

260 

284 

381 


2SCFR 


..26915 
..27959 
..26522 


141 30005 

284 .27691.  27959 

18CFR 

12. 29348.  29454 

18 29349 

101 27336 

102 27336 

113 29349 

144 29349 

PropoaMI  RtilM: 

101 28803 

122 -. 28803 

175 - 30726 

20CFR 


.26383 


416. 


21CFR 

100 „ 27932 

163. -„ 29523 

178. «.........—..— 26684 

184 .27197.  30220 

310 27636 

430 26652.  26655.  26658. 

26662.26665 

436 26652.  26655.  26658, 

26665 

441 26669 

442 26658 

443 26665 

444 26671 

452 26652,  26655 

510 ...26523,  3011 8 

520 _ 26523.  29777 

558 30118 

874 29533 

890...- 29533 

1020 26386 

PropoMd  RuIm: 

1 29716 

17. „ 30680 

100 29716 

101 29557.29716 

102.- 29557 

104 29716 

161 29557 

182 27959 

164 27959 

352 -. 28194 

357 - 26886 

700 _ 28194 

740 28194 

1020 26407 

1040 27495 

24CFR 

889 26836 

890 26816 

905 -. 30858.  30906 

962 - -....30858.  30906 

964 „ 30858.  30906 

PropoMdRulM: 

888 27062 

909 27964 

9o6 ••»»•■•••••».•••..... .28720 

3500 28478 


518 27967 

26CFn 

1 26524.  28446.  28921. 

29028.29535 

5c 26524 

301 28501 

602 28446 


1 27219.  27250.  27498. 

27503. 29028. 29560. 30727 

31 28366.  28371.  28374 

301 - 29560 

602 -.27503.  29028 

27CFR 

9 .28348.  28351 

28CFR 

2 30703 

28CFR 

402 - 28304 

403- 28304 

1602 - 29536 

1926 26590 

2671 29348 

2676 _ 28502 

PropoMdRulM: 

1926 30131 

30CFR 

401 27203 

914 28775 

920 28778 


913 28804 

914 28806 

920 29560 

934 .29153.  29155 

946 30005 


31CFR 

129 


.30707 


32CFR 

50 

77 

80 

138 

177 

237 

244 

364!!!!!!!! 

371 

706 


27205 

- 27205 

27205 

27205 

27205 

27205 

.— .— 27205 

,— 27205 

„.- 27205 

..28503.28504 


1( 


.27692 


33CFR 

88 27624 

100 26428,  28363,  28354. 

28922. 28923. 29104, 29968, 
29969,29970.29971 

117 27933,  29536.  29972 

151 - 29482 

164 27628 

165 28354,  29104 

402 29372 

117 —...26280.  27504 

151 - 29940 


IMI 


161 30096 

166 27506.  27968.  27970. 

28942,29561.29562 
168 29157 

34CFR 

222 26524 

3<8 „ — 27440 

612 ^.27140 

617 ~ 28504 

624 28S04 

625 ..28504 

626 — 28504 

627 „ „28504 

630 «„„^ .27144 

636 28504 

648 28504 

668 26674 

PropoMdRulM: 

361 .26281.  28530 

363 26281 

*^^ • **>m*t,^ 26281 

"^^^^ ••••••••••.^•••■••.••.•.,26281 

367 26281 

360 26281 

370 26281 

371 — 26281 

373 _ 26281 

374 26281 

376 _..„ ..26281 

376 26281 

377 26281 

378 -....26281.  28448 

379 2628) 

380 26281 

381 .26880 

385 26281 

386- .26281 

387_ ..26281 

388 „._ 26281 

389 26281 

390 „„ 26281 

396 26281 

462 30016 

472 30916 

631 29157 

632 _ 29157 

633 „. „.29157 

634 29157 

635 29157 

636 29373 

653 28530 

654 „.. 28538 

36CFR 
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28505 
30706 
28506 


7 

704 

1232 

PrapoMd  RuIm: 

251-. 26040 

261— „ 26940 

37CFR 

PrapoMd 
201 


..27251.  29105 


38CFR 

3 27622.  29107.  29109 

20 27934 

21 26239 

36-. 29111 

PropoMdRulM: 

3 28808 

4 28808 

36 26282 

44 26282 


39CFR 
20 


..29778 


40CFR 

8 27472 

52.^. 27937.  27939.  28354. 

28356, 28357. 28359. 28361 , 
28362. 28924. 28926. 29537. 
29783, 29787. 29973, 29975 

60 28780 

63 26916 

81 29783.29787 

82 28660 

180 26687.29118.29119. 

29549.30120.30122 

185 29119,  30122 

186 26687.  29119.  30122 

261 26420 

264 — 26420.  29860 

265 26420.  29860 

268 28506.  29860 

270 29860 

271 26242.  26420.  26669 

29860 

721 26690,  26691,  27205 

27206. 27207, 27940, 29946 

270. 26420 

712 28511 

718 28511 

799 28517 

PrapoMdPUiia*: 

Ch.  I 26946.  30007 

51 28542 

52 27253,  27971,  28376, 

28944,30730 

63 29296 

80 .28946,  30731 

82 28094 

86 30731 

88 30731 

89 28809 

165... 26856 

180 26725,  27973,  27974. 

30131 

185 26725 

228 ,... 27976 

300 27507 

600 30731 

721 26727.  27255,  27980. 

30741 

42CFR 

110.. 30123 

400...... 30630 

409 30630 

410 30630 

41 1 30630 

412 30630 

413 30630 

424 ..30630 

♦40. ....... ....._„„ 30630 

488 „ ..30630 

488 30630 

488 30630 

PrapoMdRulM: 

^i«..„,,.,.„^,„^^,.,,„,,^ 30222 

413.. 30222 

43CFR 

rubNc  Und  Oftfm: 
5245  (Revoked  by 

PL0  6966) „ „.26»17 

6964 .27060 

^'•^^•'« ••••••••—•••••»•••  M.262S1 

6971 26251 


26252 


iii 


29977.  29979 
29121.30123 
.29123,30126 


46CFR 

25 

35 

158..., 

160 

1 64............... 

204 

340 
SOP 

505 

510 

514 

540 

580 

FroiMMd  RuIm: 

30  

40 ._ 

96 

'  "  '  ••«•«•  ■•••••••a*  aaaa* 

150 

*  *  '  ••••«a*a**aa*«aa*aaaa 

153 

502 


....27658 

27628 

~. 29488 

29488 

■  ■•••■••eaa*..^{MvO 

28350 

20351 

•••aaaaaaaao.ZrZUD 

27208 

27208 

..28787.  30709 

27208 

28787 


....29502 
— 29690 

29890 

.....29890 

29690 

29690 

29690 

....29890 
— 28379 


47CFR 


\ 


0.-.. 29736.  3071 6 

1 - .27472.30716 

2 27944 

15 ....29454 

22 27213 

61 — 29551 

68 ...26692 

69 29791 

73 26252.  26524.  26525. 

26918.26919.27214,27473. 
27944, 28927. 29792. 29981 

76 27658, 

27677.  29553.  29736 

80 — 29983 

87 ..30126 

90 30128 

94 29792 

97 29126.30716 

PropoMdRulw: 

73 26528.  26947.  27256. 

27699 

74 ._ 26728 

76 29768 

80 „ 29174 


48CFR 

201 

206 

207 

208 „. 

215 

217.. 

218 

222 

223 

225 


..28458 
.28458 
..28458 
..28458 
.28458 
.28458 
..28458 
.28458 
.28458 
.28458 


227 

228 

231 

233 

235.... 

237 

238. 

252.7* 
253..!! 

509 

2012... 
2015... 
2030... 
2052... 
3410... 


,.28456 


...28458 

...28458 

28458 

.28458 

28458 

—.28458 

•  aaaaaaa  •  a  .M  .  .Z8400 

-.28458 

-.26819.  29254 
26253 

>*a**aa**aaa*aaCD2d3 

26253 

••• ••••■>2d2S3 

30088 


509.. 


.26946 


49CFR 

106 

107 

106... 

110 

121...... 

171 

173 


'•••••••••ai 


29698 

29696 

laaaaaaaa&VOvO 

29698 

29696 

29696 

.29698 


178.. 29696 

180 29696 

571 ..26526 

1007 28520 

101 1 293S5 

1023 .26693.  28832 

1033..... „ 27678 

1039 — .27951 

1145 27851 

1162 ...28832 

1171 28355 

1180 ..28355 


171 27257 

174 .„ .27257 

526 28378 

571 27514.  27517,  28847, 

30134,30746 

50CFR 

17 27474,  27886,  28790 

32 29072,  29080 

216 29127 

222 26020 

227 28790,  28783,  28785 

285 26921 

601 29653 

625 27214,  27215.  27987 

638 28554 

641 .28554.  28556 

642 29554 

658 _ 29554 

661 28822 

663 27480 

672 28520,  28788.  30128 

675 27216.  28522.  28798. 

28362.29793,39130 

678 .27336.  27482 

683 26255.  29454 


17... 26949.  27260,  27699. 

28361.28543.28649.29176. 
29605 

20 30138 

217 30007 

226....: 29186 

227 30007 

625 .28386.  30140 

V^  I  •aa**«aaa«aaa*a*«aaaaaaa«* ZVvOd 

872 .29381.  29564 


IV 
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675 .29381.  29564 


UtT  OF  PU8UC  LAWS 


No 


raoelMtd  by  Vw  Ofloe  of  tie 
Fododrt  RogMw  lor  Inciuiion 
m  todiy's  UM  ef  PuMe 


Lait  LM  Mqr  SS.  1M3 


1  \J\J 

1 

0 

1 

i/IY 
2  7 

9  93 

IMI 

I  lie  total  CO 
j  )rices  incli 


I  x)mpany  or ; 


I  additional  ac 


I  treet  addiesi 


Document 

Drafting 

Handbook 


m 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  In  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publlcatloa  Order  Form 

M"  processing  code:   •iit-ii  ^^ 

D"^  ""■'  Charg9  your  order. 

VfTQ  irt—tyl 

•■>  -^-fpf  pieasc  send  me  the  following  indicated  publications:  To  tax  your  ordoi*  and  lnqiilrlos-(202)  S12-2250 

«  copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


"he  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


)rice8  include  regular  domestic  postage  and  handling  and  are  subject  to  change, 
se  Type  or  Print 


Company  or  personal  name) 


additional  address/attention  line) 


treat  address) 


Uty,  State.  ZIP  Code) 


3.  Please  choose  method  of  payment: 

LI  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    II    I    I "  Q 
LJ  VISA  or  MasterCard  Account 

M  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I 


(Credit  card  expiratioo  date) 


Thank  yam  for  your  order! 


laytime  pbiHis  including  area  code) 

(Signature) 
ail  lb:  New  Orders.  Superintendent  (rf  Documents.  PXX  Box  371954,  Pittsbuigh.  R\  1525(^-7954 


(R*v  12/91) 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INfFORMATION 

ABOUT  YOUR  SUBSCRIFnON 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Reg^er  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulatioiis  list  of  Sectioiis  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375^00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaimn^ 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  tbe 
complete  Federal  RcgMcr  service  by  umfltf  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  ladci  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Regislcr  service.  At  that  time,  yon  wis  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  tlte  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMrni212I 
K>HN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC92      R 


MD    20747 


Public  Laws 


103d  CongrMs,  1st  SMslon,  1993 


Pamphlet  pnnts  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  put>lication  of  Federal 
aw8  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  103d  Congress.  1st  Session.  199a 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  V\teshington  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


OnMr  PtocMaing  CodK 

*  6216 


V  ^  J 


Superintendent  of  Documents  Subscriptions  Order  Fbnn 

I — I  Y£S.  enter  my  subscription(s)  as  follows: 

1  subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress.  1st  Session.  1993  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


83 


U!dt^M 


Chargm  your  ordf. 
/niEMTf 
To  fax  your  orders  (202)  512-2233 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Riyment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l-f"] 
I I  VISA  or  MasterCard  Account 

n 


(City.  State,  ZIP  Code) 


(Credit  card  CKpiration  date) 


(D^time  phone  including  area  code) 


Thank  you  for 
your  order! 


(Purchase  Order  No.) 

YES    NO 
May  »f  make  your  name/address  availattle  to  other  mailers?  dl   fl 


(Authorizing  Signature)  (I'^.d 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  J71954,  Pittsburgh,  R\  15250-7954 
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Presidential  Documents 


Proclamation  6565  of  May  25,  1993 
Older  Americans  Month,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

This  year  marks  the  30th  anniversanr  of  Older  Americans  Month— a  Ume 
when  we,  as  a  NaUon,  honor  our  elder  citizens  and  recognize  the  many 
contributions  they  have  made  to  our  country. 

Older  Americans,  having  witnessed  many  of  our  Nation's  historic  milestones, 
are  embodiments  of  20th  century  American  history.  Many  lived  through 
the  trying  times  of  the  Great  War.  the  Depression,  and  the  Second  World 
War.  With  younger  generations,  older  Americans  shared  the  anguish  of  the 
Cold  War  and  helped  their  more  youthful  countrymen  get  throuch  this 
difficult  period.  ^  o  o- 

Older  Americans  provide  us  with  the  experience,  knowledge,  and  leadership 
that  are  needed  to  help  our  Nation  ply  the  difficult  waters  of  the  present. 
Through  their  experience  with  adversity,  older  Americans  understand  the 
critical  need  for  shared  sacrifice  in  meeting  the  challenges  we  face.  Their 
wisdom  provides  us  with  a  valuable  perspective  on  how  we  must  reorient 
our  society  toward  investment  in  the  future.  Working  in  a  variety  of  roles, 
as  volunteers  and  employees,  millions  of  older  Americans  continue  to  give 
their  communities  the  firuits  of  their  labor. 

Today's  older  Americans  are  the  best  educated,  most  well-informed  genera- 
tion of  elders  our  Nation  has  ever  produced.  The  challenges  they  have 
™6t— and  met  successfully— have  enabled  them  to  make  a  continuing  con- 
tribution with  wisdom  and  understanding.  We  can  see  this  not  only  in 
our  families,  as  a  new  wave  of  responsible  grandparenUng  helps  ensure 
the  future  of  our  children,  but  also  in  our  communiUes.  which  benefit 
from  the  experience  and  leadership  of  older  Americans  who  volunteer  their 
talent  and  time  in  fields  ranging  from  business  management  to  the  arts. 

While  we  salute  the  continuing  contribution  of  older  Americans,  we  also 
acknowledge  our  debt  and  responsibility  to  them.  We  renew  our  commitment 
to  preserving  for  them  the  quality  of  life  they  deserve.  We  will  safeguard 
their  economic  security  not  only  through  preserving  the  Social  Security 
system  but  also  by  strengthening  our  Nation's  overall  economic  performance. 
We  will  provide  the  leadership  that  will  help  our  elders  remain  independent 
members  of  the  community  for  as  long  as  possible.  We  will  supply  that 
help  in  the  neighborhoods  where  they  live— through  the  kinds  of  social 
and  supportive  services  made  possible  through  the  Older  Americans  Act 
and  other  programs.  And  we  can  help  ease  the  suffering  and  worry  caused 
by  increased  medical  expenses  through  enacting  a  naUonal  program  of  health 
care  reform.  .      *^    ^ 

By  helping  to  preserve  the  security  and  independence  of  older  Americans, 
we  are  also  ensuring  that  our  own  futures  will  be  ones  of  dignity  with 
independence. 

NOW.  THEREFORE,  I,  WILUAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  ConsUtuUon 
and  laws  of  the  United  States,  do  hereby  proclaim  the  month  of  May  1993 
as  Older  Americans  Month.  I  call  upon  the  people  of  the  United  States 
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to  observe  this  month  with  appropriate  ceremonies  and  activities  in  honor 
of  our  Nation's  senior  citizens. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-fifth 
day  of  May.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


OOlAjX*AV\<r'U^ioAx^;^ 


Editorial  note:  For  the  President's  remarks  on  signing  this  proclamation,  see  the  Weekly  Compila- 
tion of  Presidenticd  Documents  (vol.  29,  issue  21). 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1755 
RIN  0572-AA58 

REA  General  Specification  for  Digital, 
Stored  Program  Controlled  Central 
Office  Equipment  (Fomi  522) 

AGENCY:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Rural  Electrification  Administration 
(REA)  General  Specification  for  Digital, 
Stored  Program  Controlled  Central 
Office  Equipment  by  permitting  greater 
latitude  in  the  provisioning  of  power 
converters  and  ringing  sources  where 
such  units  are  integrated  within  the 
system  designs.  REA  allows  this  latitude 
due  to  the  substantial  improvement  in 
recent  years  in  electronic  component 
reliability.  This  amendment  does  not 
diminish  public  telephone  service 
integrity. 

EFFECTIVE  DATE:  June  28, 1993.  The 
incorporation  by  reference  contained  in 
this  final  rule  was  approved  by  the 
Director  of  the  Federal  Register  on 
March  12, 1993  to  be  effective  June  28, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Schell.  Chief.  Central  Office 
Equipment  Branch, 
Telecommunications  Standards 
Division.  Rural  Electrification 
Administration,  room  2838-S,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250-1500.  telephone  (202)  720- 
0671. 

SUPPLEMENTARY  WFOmiATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 


as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.).  This  final  rule 
involves  standards  and  specifications, 
which  may  increase  the  direct  short- 
term  costs  to  the  REA  borrower. 
However,  the  long-term  direct  economic 
costs  are  reduced  through  greater 
durabihty  and  lower  maintenance  cost 
over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  writh  the  Office  of 
Management  and  Budget  (0MB) 
regulation  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  section 
3504  of  that  Act,  information  collection 
and  recordkeeping  requirements 
contained  in  this  final  rule  have  been 
approved  by  0MB  imder  control 
number  0572-0077.  which  expires  on 
January  31, 1994.  Comments  concerning 
these  requirements  should  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB,  Attention: 
Desk  Officer  for  USDA,  room  3201, 
NEOB.  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  action  will  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees:  and  No.  10.352,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  &x)m 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 


Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  titled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guaranipes,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  final  rule: 

(1)  Will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies; 

(2)  Will  not  have  any  retroactive 
efi^ect;  and 

(3)  Will  not  require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Background 

REA  has  issued  a  series  of 
publications  entitled  "Bulletin"  which 
serve  to  implement  the  policy, 
procedures,  and  requirements  for 
administering  its  loans  and  loan 
guarantee  programs,  and  the  security 
instruments  which  provide  for  and 
secure  REA  financing. 

REA  issues  standards  and 
specifications  in  the  bulletin  series  for 
the  construction  of  telephone  facilities 
financed  with  REA  loan  funds.  On 
March  14, 1991,  REA  published  a 
proposed  rule  (56  FR  10835)  to  rescind 
REA  Bulletin  345-165,  REA  General 
Specification  for  Digital,  Stored  Program 
Controlled  Central  Office  Equipment. 
Form  522,  and  to  incorporate  by 
reference  the  new  Bulletin  1753E- 
001(522).  Specification  Form  No.  522 
has  become  a  part  of  this  new  REA 
Bulletin. 

The  proposed  rule  contained  an  error 
which  was  corrected  by  the  Office  of  the 
Federal  Register  on  April  24. 1991  (56 
FR  18878).  Consequently.  REA 
published  a  notice  in  the  Federal 
Register  on  June  27. 1991,  (56  FR 
29447),  to  extend  the  comment  period  to 
July  29, 1991. 

Substantial  improvement  in  recent 
years  of  electronic  component  reliability 
permits  an  alternative  to  the  February 
1989  specification  requirements  that 
makes  it  always  necessary  to  provide 
redundant  ringing  equipment  and 
duplicated  power  converters.  The 
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proposed  revision  of  the  speciHcation 
permits  greater  latitude  in  the 
provisioning  of  power  converters  and 
ringing  equipment  where  such  units  are 
of  sufficient  proven  reliabihty  and 
integrated  in  the  switching  system  as 
not  to  diminish  pubUc  telephone  service 
integrity. 

Major  central  office  manufacturers 
have  the  ability  to  support  the  original 
or  alternative  requirements  of  the 
proposal.  Therefore,  manufacturers 
should  be  able  to  comply  with  these 
requirements  with  Uttle  impact  on  their 
operations. 

Comments 

Comments  on  the  proposed  rule  were 
received  from  three  commenters. 

One  commenter  stated  that  paragraph 
(s)(4)(ii)(D)  of  this  section  [paragraph 
15.4.2.2  d  in  Bulletin  1753E-001{522)] 
should  read,  "•••in  central  office 
switching  systems  of  less  than  400 
equipped  Unes."  REA  recognizes  the 
typographical  omission  and  is 
appreciative  of  the  comment.  A  notice 
of  correction  was  published  by  the 
Office  of  the  Federal  Register  on  April 
24. 1991.  (56  FR  18878).  This  same 
commenter  also  stated  that  paragraph 
(w){6)(iii)  [paragraph  19.6.3  in  Bulletin 
1753E-001(522)]  should  read. 

The  failure  of  any  single  nonduplicated 
power  converter  shall  not  cause  a  complete 
loss  of  service  to  more  than  100  equipped 
lines  or  30  equipped  trunks  (regardless  of  the 
office  size). 

A  second  commenter  stated  that 
current  design  technology  allows  both 
power  and  ringing  equipment  to  be 
resident  on  a  single  printed  circuit 
board.  Two  of  these  boards  may  be 
configured  to  supply  redundant  power 
and  ringing  to  a  large  number  of  lines. 
This  technology  means  that  system 
redundancy  costs  should  be  marginally 
higher  than  partial  system  redundancy. 
It  was  unclear  to  the  commenter  why  a 
telephone  company  would  be  willing  to 
accept  this  compromise.  This 
commenter  also  questioned  whether  a 
relaxation  in  redundancy  requirements 
should  be  confined  to  power  and 
ringing.  If  it  were  acceptable  to  allow 
100  lines,  25  percent  of  a  400  line  office, 
to  be  unserviceable  due  to  a  ringing 
system  feilure,  would  the  same  criteria 
be  applied  to  any  component  in  the 
system?  For  example,  should  any  single 
printed  circuit  board  failure  in  a  small 
250  line  system  result  in  loss  of  25 
percent,  or  62  lines?  The  commenter's 
position  is  that  any  compromise  in 
redundancy  of  a  switching  system  above 
the  level  of  a  line  card  should  be  an 
optional  choice  made  by  the  telephone 
company. 


A  third  commenter  applauded  REA's 
efforts  to  enhance  the  language  in  the 
Federal  Register  to  permit  greater 
latitude  in  the  provisioning  of  power 
converters  and  ringing  sources. 

REA's  position  is  that  substantial 
improvement  in  recent  years  in 
electronic  component  reliability  and  key 
unit  operation  backup  architectures 
permits  the  introduction  of  an 
alternative  to  the  present  stringent 
specification  requirements  that  make  it 
always  necessary  to  provide  redundant 
ringing  equipment  and  duplicated 
power  converters.  There  may  be  other 
electronic  components  that  fall  into  this 
same  category.  The  alternative 
introduced  is  confined  to  ringing 
equipment  and  power  converters. 

REA  has  not  compromised  rural 
telecommunications  switching  systems 
service  reliability  or  integrity.  Serious 
consideration  was  given  to; 

(1)  Historic  and  current  supplier 
predicted  and  borrower  experienced 
mean  time  between  failures  of  power 
and  ringing  units: 

(2)  Industry  power  and  ringing  units 
spares  provisioning  requirements  and 
practices; 

(3)  Historic  and  current  experienced 
mean  time  to  repair  or  replace  failed 
power  and  ringing  units; 

(4)  Industry  reported  trouble 
frequency  trends  relative  to  switching; 

(5)  Reported  sizing  of  borrower  host 
and  remote  switching  units  equipped; 

(6)  The  possibility  of  the  need  for 
access  line,  access  trunk,  and  other  COE 
facilities  assignment  balancing  and 
usable  capacity  reductions  to  meet  the 
alternative  requirements;  and 

(7)  The  understanding  that  ringing 
units  do  not  include  those  units  which 
provide  ring  back  tone. 

The  maximum  limits  of  subscriber 
service  impact  have  been  defined  and 
are  considered  to  be  in  the  best  cost 
effective  interest  of  REA  borrowers 
offerings  to  rural  telecommunications 
service  subscribers. 

Subsequent  to  receipt  of  these 
comments,  REA  determined  that  public 
interest  is  better  served  by  codifying  the 
revised  specification  rather  than 
incorporation  by  reference. 

List  of  Subjects  in  7  CFR  Part  1755 

Incorporation  by  reference.  Loan 
programs— communications,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Telephone. 

For  reasons  set  out  in  the  preamble, 
chapter  XVn  of  title  7  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  175S-TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  7  CFR 
part  1755  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  ef  seq. 

§1755.97    [Amended] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  REA  Bulletin  345- 
165  from  the  table. 

3.  Section  1755.522  is  added  to  read 
as  follows: 

S 1 755.522  REA  general  specification  for 
digital,  stored  program  controlled  central 
office  equipment 

(a)  General.  (1)  This  section  covers 
general  requirements  for  a  digital 
telephone  central  office  switching 
system,  which  is  fully  electronic  and 
controlled  by  stored  program 
processors.  A  digital  switching  system 
transfers  information  which  is  digitally 
encoded  ft-om  any  input  port  to  a 
temporarily  addressed  exit  port.  The 
information  may  enter  the  system  in 
either  analog  or  digital  form  and  may  or 
may  not  be  converted  to  analog  at  the 
exit  port  depending  on  the  facility 
beyond.  The  switching  system  shall 
operate  properly  as  an  integral  part  of 
the  telephone  network  when  connected 
to  physical  and  carrier  derived  circuits 
meeting  REA  specifications  and  other 
generally  accepted  telecommunications 
practices. 

(2)  The  output  of  a  digital-to-digital 
port  shall  be  Pulse  Code  Modulation 
(PCM),  encoded  in  eight-bit  words  using 
the  mu-255  encoding  law  and  D3 
encoding  format,  and  arranged  to 
interface  with  a  Tl  span  line. 

(3)  American  National  Standards 
Institute  (ANSI)  Standard  Sl.4-1983. 
Specification  for  Sound  Level  Meters,  is 
incorporated  by  reference  by  REA.  This 
includes  S1.4A-1985  that  is  also 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  fi-om  ANSI  Inc.,  11  West 
42nd  Street,  13th  Floor,  New  York,  NY 
10036,  telephone  212-642-4900.  Copies 
may  be  inspected  during  normal 
business  hours  at  REA,  room  2838-S, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  IX:. 

(4)  American  Society  for  Testing 
Materials  (ASTM)  Specification  B  33- 
91,  Standard  Specification  for  Tinned 
Soft  or  Annealed  Copper  Wire  for 
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Electrical  Purposes,  is  incorporated  by 
reference  by  REA.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  ASTM, 
1916  Race  Street.  Philadelphia.  PA. 
telephone  215-299-5400.  Copies  may 
be  inspected  during  normal  business 
hours  at  REA.  room  2838-S,  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250  or  at  the  OfHce  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700,  Washington.  DC. 

(5)  Bell  Communications  Research 
(Bellcore)  document  SR-TSV-002275. 
BOC  Notes  on  the  LEC  Networks— 1990. 
March  1991.  is  incorporated  by 
reference  by  REA.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  may  be  obtained  from  Bellcore 
Customer  Service.  60  New  England 
Avenue,  Piscataway.  NJ  08854. 
telephone  1-800-521-2673.  Copies  may 
be  inspected  during  normal  business 
hours  at  REA,  room  2838-S.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

(6)  Bellcore  TR-TSY-000508, 
Automatic  Message  Accounting,  July 
1987,  is  incorporated  by  reference  by 
REA.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  be  obtained  from  Bellcore 
Customer  Service,  60  New  England 
Avenue,  Piscataway,  NJ  08854. 
telephone  1-800-521-2673.  Copies  may 
be  inspected  during  normal  business 
hours  at  REA.  room  2838-S.  U.S. 
Department  of  Agriculture.  Washington, 
DC  20250  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 

(7)  Federal  Standard  H28.  Screw- 
Thread  Standards  for  Federal  Services. 
March  31. 1978,  is  incorporated  by 
reference  by  REA.  This  includes: 
Change  Notice  1.  Federal  Standard, 
Screw-Thread  Standards  for  Federal 
Services,  May  28, 1986;  Change  Notice 
2,  Federal  Standard,  Screw-Thread 
Standards  for  Federal  Services,  January 
20, 1989:  and  Change  Notice  3,  Federal 
Standard,  Screw-Thread  Standards  for 
Federal  Services,  March  12, 1990.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  die  General  Services 
Administration,  Specification  Section, 
490  East  L'Enfant  Plaza  SW. 
Washington,  DC  20407,  telephone  202- 


755-0325.  Copies  may  be  inspected 
during  normal  business  hours  at  REA, 
room  2838-S,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

(8)  bistitute  of  Electrical  and 
Electronics  Engineers  (IEEE)  Std  455- 
1985,  IEEE  Standard  Test  Procedure  for 
Measuring  Longitudinal  Balance  of 
Telephone  Equipment  Operating  in  the 
Voice  Band,  is  incorporated  by  reference 
by  REA.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  be  obtained  fit)m  IEEE  Service 
Center.  445  Hoes  Lane,  P.  O.  Box  1331. 
Piscataway.  NJ  08854.  telephone  (201) 
981-0060.  Copies  may  be  inspected 
during  normal  business  hours  at  REA. 
room  2838-S,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

(9)  Institute  of  Electrical  and 
Electronics  Engineers  (IEEE)  Std  730- 
1989,  IEEE  Standard  for  Software 
Quality  Assurance  Plans,  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  6-om  IEEE  Service  Center, 
445  Hoes  Lane,  P.  O.  Box  1331, 
Piscataway,  NJ  08854,  telephone  (201) 
981-0060.  Copies  may  be  inspected 
during  normal  business  hours  at  REA, 
room  2838-S,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(10)  REA  Bulletin  345-50,  PE-60,  REA 
Specification  for  Trunk  Carrier  Systems, 
September  1979,  is  incorporated  by 
reference  by  REA.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552  (a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the  Rural 
Electrification  Administration, 
Administrative  Services  Division,  room 
0175-S,  Washington.  DC  20250.  The 
bulletin  may  be  inspected  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

(11)  REA  BulleUn  345-55,  PE-61, 
Central  Office  Loop  Extenders  and  Loop 
Extender  Voice  Frequency  Repeater 
Combinations,  December  1973,  is 
incorporated  by  reference  by  REA.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Riagister  in  accordance  with  5  U.S.C  552 


(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Rural  Electrification 
Administration,  Administrative  Services 
EHvision.  room  0175-S,  Washington.  DC 
20250.  The  bulletin  may  be  inspected  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

(12)  REA  BulleUn  345-«7.  PE-87.  REA 
Specification  for  Terminating  (TIP) 
Cable.  December  1983.  is  incorporated 
by  reference  REA.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
writh  5  U.S.C.  552  (a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the  Rural 
Electrification  Administration. 
Administrative  Services  Division,  room 
0175-S.  Washington.  DC  20250.  The 
bulletin  may  be  inspected  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700. 
Washington,  DC 

(b)  Reliability.  (1)  Quality  control  and 
bum-in  procedures  shall  be  sufficient  so 
the  failure  rate  of  printed  circuit  boards 
does  not  exceed  an  average  of  1.0 
percent  per  month  of  all  equipped  cards 
in  the  central  office  during  the  first 
three  months  after  cutover,  and  an 
average  of  0.5  percent  per  month  of  all 
equipped  cards  in  the  central  office 
during  any  6-month  period  thereafter.  A 
failure  is  considered  to  be  the  failure  of 
a  component  on  the  PC  board  which 
reouires  it  to  be  repaired  or  replaced. 

[2]  The  central  office  switching 
system  shall  be  designed  such  that  the 
expected  individual  line  downtime  does 
not  exceed  30  minutes  per  year.  This  is 
the  interval  that  the  customer  is  out  of 
service  as  a  result  of  all  failure  types, 
excluding  dispatch  and  travel  time,  i.e.. 
hardware,  software,  and  procedural 
errors. 

(3)  The  central  office  switching 
system  shall  be  designed  such  that  there 
will  be  no  more  than  1  hour  of  total 
outages  in  20  years,  excluding  dispatch 
and  travel  time  for  unattended  offices. 

(c)  System  type  acceptance  tests.  (1) 
System  type  acceptance  tests  (general 
acceptance  tests)  are  performed  for  the 
purpose  of  determining  whether  or  not 
a  type  of  switching  system  should  be 
added  or  retained  as  an  REA  accepted 
system.  While  general  acceptance  tests 
will  be  required  on  each  system  type, 
they  wall  not  be  expected  to  cover  every 
requirement  in  this  section.  However, 
any  installation  of  a  system  provided  in 
accordance  with  this  section  shall  be 
capable  of  meeting  any  requirement  in 
this  section  on  a  spot-check  basis. 

(2)  A  "completed  call"  test  shall  be 
made  part  of  these  system  type 
acceptance  tests.  There  shall  be  no  more 
than  two  in  10.000  locally  originating 
and  incoming  calls  misdirected. 
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unsuccessfully  terminated,  prematurely 
disconnected  or  otherwise  failing  as  a 
result  of  equipment  malfunction  and/or 
equipment  failures,  or  as  a  result  of 
transients,  noise  or  design  deficiencies. 
This  test  shall  be  made  with  a  load  box 
with  no  less  than  10  lines  access  and  10 
subscriber  numbers  for  completion,  or 
equivalent,  with  no  other  traffic  in  the 
system.  If  there  is  a  failure  in  the 
equipment  during  this  test,  the  cause 
shall  be  repaired  and  the  test  restarted 
at  zero  calls. 

(3)  System  type  acceptance  testing 
applies  basically  to  factory  type  testing, 
and  not  to  owner  acceptance  testing  for 
individual  installations.  The  overall 
installed  and  operating  system  shall  also 
meet  these  requirements,  except  for 
unusual  circumstances  or  where 
specifically  excluded  by  this  or  other 
REA  requirements. 

(d)  Types  of  requirements.  (1)  Unless 
otherwise  indicated,  the  requirements 
listed  in  this  section  are  fixed 
requirements. 

[2]  Optional  requirements  are  those 
which  may  not  be  needed  for  every 
office  and  are  identifiable  by  a  phrase 
such  as,  "when  specified  by  the  owner." 
or,  "as  specified  by  the  owner." 

(3)  In  some  cases  where  an  optional 
feature  specified  in  paragraph  (e)  of  this 
section  will  not  be  required  by  an 
owner,  either  now  or  in  the  future,  a 
system  which  does  not  provide  this 
feature  will  be  considered  to  be  in 
compliance  with  this  section  for  the 
specific  installation  under 
consideration,  but  not  in  compliance 
with  the  entire  section. 

(4)  The  owner  may  request  bids  from 
any  REA  accepted  supplier  whose 
system  provides  all  the  features  which 
will  be  required  for  a  specific 
installation. 

(5)  The  Application  Guide.  REA 
TE&CM  322,  provides  information  about 
the  economic  and  service  factors 
involved  in  all  optional  features,  as  well 
as  instructions  for  the  completion  of 
apoendices  A  and  B  of  this  section. 

fe)  General  requirements.  (1)  The 
equipment  shall  provide  for  terminating 
and  automatically  interconnecting 
subscriber  lines  and  trunks  in  response 
to  dial  pulses  (or  pushbutton  dialing 
signals,  if  specified)  without  the  aid  of 
an  operator. 

(2)  Complete  flexibility  shall  be 
provided  for  assigning  any  subscriber 
directory  number  to  any  central  office 
line  equipment  by  the  use  of  internal 
programmed  memory.  Thus,  any 
subscriber  line  and/or  directory  number 
may  be  moved  to  another  terminal  to 
distribute  traffic  loads,  if  the  line 
equipment  hardware  is  compatible  with 
the  service  provided. 


(3)  The  system  shall  be  arranged  to 
interface  with  interexchange  carrier 
tnuks  and  networks  using  single  digit 
or  multi-digit  access  codes.  The  system 
shall  he  equipped  to  handle  at  least  20- 
digit  subscriber  dialed  numbers.  All 
subscriber  directory  numbers  in  the 
office  shall  be  seven-dimt  numbers. 

(4)  The  network  and  me  control 
equipment  shall  be  comprised  of  solid- 
state  and  integrated  circuitry 
components.  Peripheral  equipment  shall 
be  comprised  of  solid-state  and 
integrated  circuitry  components  as  far  as 
practical  and  consistent  with  the  state- 
of-the-art  and  economics  of  the  subject 
system. 

(5)  The  basic  switching  system  shall 
include  the  provision  of  softu-Bre 
programming  and  necessary  hardware, 
including  memory,  for  optional  custom 
calling  services  such  as  call  waiting,  call 
forwarding,  three-way  calling,  and 
abbreviated  dialing.  It  shall  be  possible 
to  provide  these  services  to  any 
individual  line  (single-party)  subscriber, 
and  consideration  should  be  given  to 
supplying  at  least  some  of  these  services 
to  two-party  lines,  when  specified  by 
the  owner  (except  during  revertive  call), 
where  each  party  is  identifiable  to  the 
equipment  for  this  purpose.  The 
addition  of  these  services  shall  not 
reduce  the  anticipated  ultimate 
engineered  line.  tnmk.  and  traffic 
capacity  of  the  switching  system  as 
specified  in  appendix  A  of  this  section. 

(6)  The  number  of  parties  per  line  is 
intended  to  be  no  more  than  four.  The 
type  of  ringing  shall  be  as  specified  in 
appendix  A  of  this  section. 

(7)  Provision  shall  be  made  for  local 
automatic  message  accounting  (LAMA), 
and  for  traffic  service  position  system 
(TSPS)  trunks,  or  equivalent,  to  the 
operator's  office  when  required  either 
initially  or  in  the  future.  Operator 
identification  will  be  satisuctory  for 
lines  with  more  than  two  parties  unless 
otherwise  specified  in  Item  16  of 
appendix  A  of  this  section. 

(8)  Tandem  switching  features  shall 
be  provided  if  specified  in  appendix  A 
of  this  section. 

(9)  The  system  shall  be  arranged  to 
serve  a  minimum  of  eight  All  Number 
Calling  (ANC)  office  codes  per  office, 
with  discrimination  on  terminating  calls 
by  trunk  group,  numbering  plan,  or 
programmed  memory  and  class  mark,  if 
specified  in  appendix  A  of  this  section. 

(10)  Busy  hour  load  handling  capacity 
is  an  important  feature  when  an  office 
approaches  capacity.  The  delays  which 
may  occur  in  call  completion  during 
busy  hour  periods  may  prove  to  be 
excessive  in  some  system  designs. 
Accordingly,  each  bidder  shall  provide, 
in  appendix  C  of  this  section,  data 


satisfactory  to  REA  regarding  the  busy 
hour  load  handling  capacity  and  traffic 
delays  of  the  system. 

(11)  F*rovision  shall  be  made  for  hotel- 
motel  arrangements,  as  required  by  the 
owner,  to  permit  the  operation  of 
message  registers  at  the  subscriber's 
premises  to  record  local  outdial  calls  by 
guests  (see  Item  10.6,  appendix  A  of  this 
section). 

(12)  Provision  shall  be  made  to 
identify  the  calUng  line  or  incoming 
tnmk  on  nuisance  calls  (see  paragraph 
(g)(10)  of  this  section  for  details). 

(13)  Full  access  from  every  subscriber 
Une  to  every  interoffice  trunk  shall  be 
provided. 

(14)  Facilities  shall  be  provided  to 
implement  service  orders,  make  traffic 
studies,  and  perform  swatching  and 
transmission  tests  by  means  of  remote 
control  devices  if  such  operations  are 
specified  in  Items  11.2  and  11.3  of 
appendix  A  of  this  section. 

(15)  Provision  shall  be  made  for  the 
addition  of  facihties  to  record  all 
subscriber  originated  calls  based  on 
dialed  directory  number,  time  of  day. 
and  duration  of  conversation.  They  shall 
be  such  that  the  additional  equipment 
(if  any  is  required)  may  be  added  to  an 
in-service  system  without  interruption 
of  service  and  a  minimum  of  equipment, 
wiring  and  software  modifications. 

(16)  The  system  shall  be  capable  of 
distributed  switching  operation  where 
groups  of  subscriber  lines  can  be 
remotely  located  from  the  central  office. 
The  remotely  situated  units  are  known 
as  "Remote  Switching  Terminals" 
(RST's)  (see  paragraph  (w)  of  this 
section).  This  does  not  eliminate  the  use 
of  pair  gain  devices  such  as  direct 
digitally  connected  concentrators, 
regular  concentrators  or  subscriber 
carrier  equipment,  where  specifically 
ordered  by  the  owner  and  its  engineer. 

(17)  The  switching  system  shul  have 
means  to  synchronize  its  clock  with 
switches  above  it  in  the  network 
hierarchy,  when  specified  by  the  owner 
in  item  3,  appendix  A  of  this  section 
(see  paragraph  (j)  of  this  section). 

(18)  Consistent  with  system 
arrangements  and  ease  of  maintenance, 
space  shall  be  provided  on  the  floor 
plan  for  an  orderly  layout  of  future 
equipment  bays  that  will  be  required  for 
anticipated  traffic  when  the  office 
reaches  its  ultimate  size.  Readily 
accessible  terminals  shall  be  provided 
for  connection  to  interbay  and  frame 
cables  to  future  bays.  All  cables, 
interbay  and  intrabay  (excluding 
power),  if  teclmically  feasible,  ^lall  be 
terminated  at  both  ends  by  use  of 
connectors. 

(19)  When  specified  in  appendix  A  of 
this  section,  the  system  shah  be  capable 


Federal  Register  /  Vol.  58.  No.  102  /  Friday.  May  28.  1993  /  Rules  and  Regulations  30941 


of  processing  emergency  calls  to  a  911 
service  bureau  connected  either  by  a 
group  of  one-way  911  lines  or  a  trunk 
group. 

(i)  It  shall  be  possible  to  reach  the 
service  bureau  by  dialing  911, 1+911,  or 
a  7-digU  number. 

(ii)  The  system  shall  select  an  idle  911 
line  or  trunk. 

(iii)  The  system  shall  provide  usual 
ringing  and  ringback  signal  until  the 
called  911  line  answers. 

(iv)  If  the  calling  line  goes  on-hook 
first,  the  system  shall  hold  the 
connection  from  the  called  911  line  and 
return  steady  low  tone  to  the  service 
bureau.  The  system  shall  then  begin  a 
45-minute  timeout,  after  which  the 
calling  line  is  disconnected  and  an 
alarm  message  is  printed  on  a  TTY.  If 
the  calling  line  goes  off-hook  before 
timeout,  the  system  shall  Reestablish  the 
conversation  path. 

(v)  If  the  calling  line  does  not 
disconnect,  the  service  bureau  attendant 
shall  have  the  ability  to  force  a 
disconnect  of  the  established 
connection  with  the  calling  party. 

(vi)  When  the  911  call  is  answered, 
the  equipment  shall  be  arranged  so  that 
coin  lines  are  not  charged  for  the  call. 
Similarly,  if  some  form  of  local  call 
charging  is  used,  there  shall  be  no 
charge  for  the  911  call. 

(vii)  If  the  911  service  bureau  is 
holding  a  calling  line,  it  shall  be 
possible  for  the  911  line  to  cause  the 
equipment  to  ring  back  the  calling  line. 
This  is  done  by  providing  a  flash  of  on- 
hook  signal  from  the  911  line  lasting 
from  200  to  1.100  milliseconds.  The 
signal  to  the  calling  line  shall  be  ringing 
current  if  the  line  is  on-hook.  or  receiver 
off-hook  (ROH)  tone  if  the  line  is  off- 
hook.  Ringback  tone  shall  be  provided 
to  all  parties  of  a  multiparty  line  if 
multiparty  automatic  number 
identification  (ANI)  is  not  available. 

(Adii)  Calls  shall  not  be  originated 
from  the  service  bureau  via  the 
dedicated  911  lines.  If  an  attempt  is 
made  to  originate  a  call,  it  shall  receive 
reorder  tone.  After  6  minutes,  the 
system  shall  print  an  alarm  message. 

(ix)  If  911  calls  pass  through 
intermediate  switching,  the  forced-hold 
control,  emergency  ringback,  and  calling 
line  status  monitoring  capabilities  are 
lost. 

(f)  Line  circuit  requirements — (1) 
Genera],  [i]  The  range  of  direct  current 
(dc)  resistances  of  subscriber  loops, 
measured  from  the  main  frame  in  the 
central  office  and  including  the 
telephone  set  shall  be  at  least  0-1900 
ohms  without  loop  extension  and  1900- 
3600  ohms  with  loop  extenders,  or 
equivalent  The  range  when  using 
extension  equipment  may  be 


significantly  reduced  for  straight  line 
ringers.  These  limits  apply  vmder 
maximum  adverse  environmental  and 
manufacturing  variation  tolerance 
conditions.  Central  office  voltage  shall 
be  stabilized  at  a  value  necessary  to 
provide  at  least  a  nominal  21 
milliamperes  current  with  a  nontreated 
loop  of  at  least  1900  ohms.  Minimum 
loop  insulation  resistance  without  loop 
extenders  shall  be  25,000  ohms  between 
conductors  or  from  either  conductor  or 
both  conductors  in  parallel  to  ground. 
Loop  insulation  resistance  for  loop 
extension  devices  may  be  100,000  ohms 
minimum  between  conductors  or  from 
either  conductor  or  both  conductors  in 
parallel  to  ground. 

(ii)  Subscribers  on  the  same  party  line 
shall  have  the  ability  to  call  each  other. 
Requirements  for  revertive  call 
operation  are  provided  in  paragraph 
(g){8)  of  this  section. 

(iii)  In  addition  to  operating  on 
nonloaded  cable  pairs  and  subscriber 
carrier,  the  equipment  shall  function 
properly  with  D-66  and  H-88  loaded 
cable  pairs,  including  any  provisions 
the  equipment  must  control  for  the 
purposes  of  proper  transmission. 

(2)  Dialing— {i)  Subscriber  dial  speed. 
The  line  equipment  and  central  office 
equipment  (COE)  in  tandem  shall 
operate  satisfactorily  when  used  with 
subscriber  dials  having  a  speed  of 
operation  between  eight  and  twelve 
impulses  per  second  and  a  break  period 
of  55  to  65  percent  of  the  total  impulse 
period. 

(ii)  Subscriber  dial  interdigital  time. 
The  line  equipment  and  central  office 
equipment  shall  operate  satisfactorily 
with  subscriber  rotary  dial  interdigital 
times  of  200  milliseconds  minimum, 
and  with  pushbutton  dialing  interdigital 
times  of  50  milliseconds  minimum. 

(iii)  Subscriber  line  pushbutton 
dialing  frequencies.  (A)  The  frequency 
pairs  assigned  for  pushbutton  dialing 
shall  be  as  follows,  with  an  allowable 
variation  of  ±  1.5  percent: 
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(B)  The  receiver  shall  comply  with  the 
operating  parameters  of  the  dual-tone 
multifrequency  (DTMF)  central  office 
receiver  as  described  in  section  6  of  Bell 
Communications  Research  (Bellcore) 
document  SR-TSV-002275,  BOC  Notes 
on  the  LEC  Networks— 1990. 


(3)  Impedance.  For  the  purpose  of  this 
section,  the  input  impedance  of  all 
subscriber  loops  served  by  the 
equipment  is  arbitrarily  considered  to 
be  900  ohms  at  voice  frequencies. 

(4)  Lockout,  (i)  All  line  circuits  shall 
be  arranged  for  line  lockout.  When  a 
permanent  condition  occurs  prior  to 
placing  a  line  into  lockout,  a  timed  low 
level  warning  followed  by  a  timed  high 
level  receiver  off-hook  (ROH)  tone  (see 
paragraph  (i){2)(xi)  of  this  section)  or  a 
howler  circuit  (see  paragraph 
(o)(2)(iii)(C)  of  this  section)  shall  be 
applied  to  the  line. 

(ii)  The  Une  on  lockout  shall  be 
reconnected  automatically  to  the  central 
office  when  the  permanent  off-hook 
condition  is  cleared. 

(5)  Pay  stations.  Pay  stations  may  be 
prepay,  or  semi-postpay,  as  specified  by 
the  owner. 

(6)  Loop  extension,  (i)  The  number  of 
lines  which  exceed  1900  ohms  will  be 
specified  by  the  owner.  When  requested 
by  the  owner,  the  bidder  shall  furnish 
equipment  to  guarantee  satisfactory 
operation  of  all  lines. 

(ii)  Working  Umits  for  subscriber  lines 
with  loop  extenders  are  covered  in  REA 
Bulletin  345-55,  FE-61,  Central  Office 
Loop  Extenders  and  Loop  Extender 
Voice  Frequency  Repeater 
Combinations. 

(iii)  Ringing  from  REA  accepted  loop 
extenders,  or  their  equivalent,  shall  be 
cut  off  from  the  called  hne  when  the 
handset  at  the  called  station  is  removed 
during  the  ringing  or  the  silent  interval. 

(7)  Private  branch  exchange  (PBX) 
lines.  PBX  trunk  hunting  shall  be 
available.  It  will  not  be  necessary  to 
segregate  PBX  lines  to  certain  line 
groups. 

(8)  Quantity.  A  sufficient  number  of 
terminations  shall  be  provided,  in 
addition  to  the  quantity  specified  by  the 
owner  for  subscriber  line  service,  to 
meet  the  requirements  of  the  system  for 
equipment  testing,  alarm  cheddng,  tone 
transfer,  loop  around  test  and  other 
features. 

(9)  Types.  There  shall  be  provisions 
for  types  of  lines  such  as  ground  start, 
loop  start,  regular  subscriber,  pay 
stations,  etc. 

(g)  Intmoffice  switching  requirements. 
(1)  The  switching  system  shall: 

(i)  Provide  dial  tone  in  response  to 
origination  of  a  call  by  a  subscriber, 
except  on  special  lines  where  the 
application  of  dial  tone  is  not 
applicable,  such  as  manual  and  hot 
lines: 

(ii)  Remove  dial  tone  immediately 
after  the  first  digit  has  been  dialed; 

(iii)  Recognize  the  class  of  service  of 
the  calling  subscriber; 
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(iv)  Register  the  digits  dialed  by  the 
caUing  subscriber  where  the  rotary  dial 
or  pushbutton  dialing  characteristics 
and  the  minimuni  interdigital  times  are 
as  specified; 

(v)  Perform  the  necessary  translation 
functions  when  the  required  number  of 
digits  have  been  registered,  and  select  a 
channel  to  a  proper  outgoing  trunk,  if 
one  is  available,  to  the  designated 
interexchange  carrier; 

(vi)  Provide  a  transmission  path  from 
the  calling  subscriber  line  to  the 
selected  trunk,  if  an  idle  one  is  found; 

(vii)  Provide  for  more  than  one 
alternate  route  to  the  desired  destination 
when  specified  by  the  owner,  select  an 
idle  outgoing  trunk  in  the  Hrst  or  second 
choice  alternate  route  trunk  group,  if  all 
trunks  in  the  higher  choice  groups  are 
busy,  and  provide  a  reorder  signal  (see 
paragraph  (i)(2)(iv)  of  this  section)  to  the 
subscriber  if  no  trunks  are  available  in 
the  last  choice  alternate  route; 

(viii)  Translate  the  proper  part  of  the 
registered  incoming  routing  data  on 
tandem  calls  into  an  identification  of  an 
outgoing  trunk  group,  select  an  idle 
trunk  in  that  group,  initiate  the 
connection  of  the  incoming  trunk  to  the 
outgoing  trunk,  set  the  trunks  in  the 
proper  configuration  for  tandem 
operation,  and  transmit  information  as 
required  to  permit  completion  to  the 
desired  destination  in  the  distant  office; 

(ix)  Transmit  the  proper  stored 
information  over  the  selected  trunk  to 
permit  completion  of  outgoing  calls  to 
the  desired  destination  by  the  distant 
office  or  offices,  and  provide 
multifrequency  (MF)  outpulsing  when 
specified; 

(x)  Register  all  the  digital  information 
on  calls  incoming  from  a  distant  office, 
when  dial  or  MF  pulsing  characteristics 
and  interdigital  times  are  as  specified; 

(xi)  Translate  internally  a  registered 
directory  number  into  line  equipment 
location,  ringing  code  and  terminating 
class  (such  as  "PBX  hunting")  on 
incoming  or  intraoffice  calls; 

(xii)  Test  the  called  line  for  •  busy 
condition; 

(xiii)  Connect  the  incoming  trunk  or 
locally  originated  call  to  the  called  line 
if  the  called  line  is  idle; 

(xiv)  Permit  any  type  of  ringing 
voltage  available  in  the  central  office  to 
be  associated  with  any  Subscriber 
Directory  Number  (SDN),  cause  the 
proper  type  of  ringing  voltage  to  be 
connected  to  the  called  line,  and  remove 
ringing  from  the  line  upon  answer 
whether  in  the  ringing  or  silent  period; 
and 

(xv)  Test  and  monitor  the  switching 
system  continually  during  periods  of 
low  traffic  using  the  maintenance  and 
diagnostic  subsystem. 


(2)  The  switching  system  shall  offer  at 
least  the  following  originating  and 
terminating  class-of-service  indications 
on  a  per-line  basis  to  subscribers,  as 
specified  by  the  owner: 

(i)  Flat  rate  individual  line,  bridged 
ringing; 

(ii)  Flat  rate  two-party,  full  selective 
ringing; 

(iii)  Flat  rate  four-party,  full  selective 
ringing; 

(iv)  Flat  rate  PBX  and  trunk  hunting 
numbers,  bridged  ringing: 

(v)  Pay  station; 

(vi)  Message  rate  subscriber  line; 

(vii)  Wide  Area  Telephone  Service 
(WATS); 

(viii)  Extended  Area  Service  (EAS); 

(ix)  Data  service: 

(x)  Hotel-Motel  capability; 

(xi)  Denied  originating; 

(xii)  Denied  terminating; 

(xiii)  Custom  calling  features: 

(xiv)  Special  interexchange  carrier 
accesses;  and 

(xv)  Presubscription  to  designated 
interexchange  carrier. 

(3)  The  switching  system  shall 
provide  PBX  hunting. 

(i)  At  least  one  trunk  hunting  group  in 
each  100  SDN's  equipped  shall  be 
provided.  More  maybe  provided  as 
specified  by  the  owner. 

(ii)  PBX  groups  shall  be  of  a 
reasonable  size  commensurate  with  the 
ultimate  size  of  the  switching  system. 

(iii)  Any  available  SDN  may  be  used 
for  PBX  trunk  hunting. 

(iv)  Each  PBX  group  shall  have  the 
capability  of  being  assigned  one  or  more 
nonhunting  SDN's  for  night  service. 

(v)  If  the  called  line  is  a  PBX  hunting 
line,  the  switching  system  shall  test  all 
assigned  lines  in  the  hunting  group  for 
a  busy  condition. 

(vi)  If  the  called  PBX  group  is  busy, 
line  busy  tone,  as  specified  in  paragraph 
(i)(2)(iii)  of  this  section,  shall  be 
returned  to  the  originating  end  of  the 
connection. 

(4)  The  switching  system  shall 
provide  pay  stations  which  may  be 
prepay  or  semi-postpay.  The  system 
shall  be  arranged  so  that  an  operator  and 
emergency  service  (911)  may  oe  reached 
ft'om  prepay  or  semi-fKjstpay  coin  lines 
without  the  use  of  a  coin,  when  the 
proper  pay  station  equipment  is 
provided. 

(5)  To  meet  dialing  requirements,  the 
switching  system  shall: 

(i)  Initiate  the  line  lockout  function 
after  a  delay,  as  specified  in  paragraph 
(r)(3)  of  this  section,  if  dial  or 
pushbutton  dialing  pulses  are  not 
received  after  initiation  of  a  call, 
preferably  routing  the  subscriber  line  to 
a  holding  circuit  for  tones  and  then 
automatically  to  lockout; 


(ii)  Connect  120  interruptions  per 
minute  (IPM)  paths  busy  tone,  recorded 
message,  or  other  distinctive  tone  to  the 
calling  subscriber  if  an  interval  longer 
than  that  specified  in  paragraph  (r)(4)  of 
this  section  elapses  between  dialed 
digits; 

(iii)  Register  the  standard  tone  calling 
signals  received  from  a  subscriber 
station  arranged  for  pushbutton  dialing 
if  specified  by  the  owner,  provide 
arrangements  to  function  properly  with 
12-button  pushbutton  dialing  sets,  and 
return  a  reorder  signal  to  the  subscriber 
upon  receipt  of  signal  from  the  11th  or 
12th  buttons  if  neither  of  these  buttons 
is  assigned  functions;  and 

(iv)  Connect  the  incoming  trunk  to  the 
digit  register  equipment  within  120 
milliseconds  after  seizure  where  direct 
dialing  is  received  on  calls  from  a 
distant  office,  cancel  the  bid  for  a 
register,  and  return  reorder  tone  to  the 
calling  end  if  dial  pulses  are  received 
before  a  register  is  attached. 

(6)  The  switching  system  shall 
provide  for  appropriate  circuit  usage. 

(i)  To  avoid  inefficient  utilization  of 
the  switching  network,  that  portion  of 
the  common  equipment  that  establishes 
the  connection  on  intramachine  calls 
shall  not  require  more  than  500 
milliseconds,  exclusive  of  ringing  and 
ring  trip,  to  complete  its  function  under 
no-delay  conditions. 

(ii)  The  switching  system  shall 
provide  for  duplication  in  a  load  sharing 
or  redundant  configuration  any  circuit 
elements  or  components,  the  failure  of 
which  would  reduce  the  grade  of  service 
of  100  or  more  lines  by  more  than  25 
percent  of  the  traffic  carrying  capacity. 

(iii)  The  switching  system  shall 
ensure  that  failure  of  access  to  a  high 
choice  circuit  will  not  prevent 
subsequent  calls  from  being  served  by 
lower  choice  circuits,  wherever 
possible. 

(iv)  Where  only  two  circuits  of  a  type 
are  provided,  circuits  shall  be  designed 
so  that  failure  of  one  circuit  will  ixot 
permanently  block  any  portion  of  the 
system  for  the  duration  of  the  failure. 

(v)  Where  more  than  two  circuits  of  a 
type  are  provided,  successive  usages 
should  be  on  a  rotational  or  random 
basis  rather  than  the  ste{>-up  selection 
with  the  possible  exception  of  a  last 
choice  trunk. 

(vi)  The  system  shall  be  designed  so 
thaf ,  in  the  event  of  a  network  failure, 
the  system  shall  immediately  or 
simultaneously  use  a  redundant  portion 
of  the  network  to  complete  the  calL 

(7)  The  switching  system  shall 
provide  busy  verification  facilities  with 
the  method  of  access  specified  by  the 
owner. 


IMI 
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(i)  Only  an  operator  or  a  switchman 
shall  be  able  to  override  a  busy  line 
condition. 

(ii)  If  the  called  line  is  busy,  off-hook 
supervision  shall  be  given  the  operator 
or  switchman. 

(iii)  The  responsibiUty  of  restricting 
subscribers  in  distant  offices  from 
having  access  to  busy  verification  shall 
be  on  the  distant  office  personnel  when 
the  toll  trunks  are  used  for  both  toll 
connecting  and  verification  traffic. 

(iv)  When  a  verification  code  is  used, 
all  digits  of  the  code  must  be  dialed 
before  cut-through  to  the  called  line  can 
be  accomplished. 

(8)  The  switching  system  shall 
provide  revertive  call  by  directory 
number  to  permit  subscribers  on  the 
same  party  line  to  call  each  other. 

(i)  A  "don't  answer"  disconnect 
feature  shall  be  provided,  which  shall 
operate  after  an  elapsed  timing  interval 
as  specified  in  paragraph  (r)(6)  of  this 
section. 

(ii)  The  equipment  shall  be  designed 
to  provide  a  recorded  announcement  to 
the  calling  party  when  they  dial  a  party 
on  the  same  line  and  provide  an 
announcement  or  a  distinctive  tone  as 
specified  by  the  owner,  in  appendix  A 
of  this  section,  to  the  called  party  when 
the  called  party  answers. 

(9)  The  switching  system  shall 
provide  intercept  facilities. 

(1)  All  unusea  numbering  plan  area 
codes,  home  numbering  plan  area  office 
codes,  service  codes  and  subscriber 
directory  numbers  (SDN's)  shall  be 
routed  to  intercept.  All  intercept 
administration  shall  be  by  changes  in 
memory  administrable  by  telephone 
company  personnel.  Maximum  machine 
time  to  place  a  subscriber  on  intercept 
shall  be  15  seconds. 

(Ii)  Unequipped  SDN's  intercept  shall 
be  effective  if  the  processor  memory 
does  not  have  information  concerning 
the  SDN  in  question. 

(iii)  The  intercept  equipment  shall  be 
arranged  so  that  specific  SDN's  can  be 
routed  to  a  separate  intercept  circuit  for 
changed  numbers. 

(iv)  When  an  intercept  call  is 
answered,  either  by  an  operator  or  by  a 
recorded  announcement,  an  off-hook  or 
charge  supervision  signal  shall  not  be 
returned,  even  momentarily,  to  the 
originating  end. 

(v)  When  intercepting  service  is  to  be 
handled  over  the  regular  interoffice  toll 
trunks,  a  distinctive  identifying  tone 
shall  be  transmitted  when  the  operator 
answers.  This  tone  shall  be  of  the 
frequency  and  duration  specified  in 
paragraph  (iK2)(x)  of  this  section. 

(10)  The  switching  system  shall 
provide  nuisance  call  trap  facilities 
which,  when  activated,  provide  a 


permanent  record  of  the  calling  and 
called  numbers  complete  mth  date  and 
time  of  day.  Where  the  call  originates 
over  an  interoffice  tnmk,  the  actual 
trunk  number  shall  be  recorded.  There 
shall  be  provision  for  the  called 
subscriber  to  hold  the  connection  and 
for  the  positive  trace  of  the  call  from 
origination  to  termination  within  the 
office. 

(11)  The  switching  system  shall 
follow  appropriate  release  procedures. 

(i)  The  office  shall  be  arranged  so  a 
connection  to  a  terminating  channel 
other  than  assistance  operator  shall  be 
released  under  control  of  the  calling 
party  so  that  the  channel  can  be 
reseized,  imless  the  call  is  to  emergency 
911  service  or  other  termination 
arranged  for  called  party  control. 

(ii)  If  the  called  party  disconnects 
first,  the  channel  used  in  the  originally 
established  connection  shall  be  held 
until  the  calling  party  disconnects  or 
until  the  timing  interval  specified  in 
paragraph  (r)(7)  of  this  section  has 
elapsed.  This  feature  shall  not  interfere 
with  the  normal  operation  of  calls  to 
intercept,  fire  alarm,  or  other  special 
services. 

(12)  The  switching  system  shall 
provide  line  load  control  facilities, 
when  specified  by  the  owner,  to  give 

[^reference  for  originating  service  to  a 
imited  group  of  subscribers  during 
emergencies. 

(i)  These  facilities  may  be  activated 
manually  by  input-output  (I/O)  device 
or  automatically  after  a  manual  setting 
of  a  key  (or  equivalent)  to  put  line  load 
control  into  effect,  as  determined  by  the 
bidder.  The  automatic  procedure  is 
preferable. 

(ii)  Procedures  shall  be  established  to 
avoid  the  unauthorized  use  of  the  line 
load  control  facilities. 

(iii)  Where  automatic  activation  is 
provided,  service  may  be  provided  to 
small  groups  of  nonemergency 
subscribers  on  limited  grade  of  service 
whenever  the  office  load  becomes  low 
enough  to  permit  this  to  be  done  safely. 

(h)  Interoffice  trunk  circuit 
reou/rements— {1)  General,  (i)  The 
bidder  shall  supply,  as  requested  by  the 
owner,  solid-state  technology  tjrpe  trunk 
and  signaling  circuits  of  any  of  the  types 
described  in  REA  TE&CM  319. 
Interoffice  Trunking  and  Signaling,  or. 
with  the  approval  of  REA.  any  other 
more  recent  and  desirable  types  not  as 
yet  covered  in  the  manual.  For  dc 
signaling,  the  duplex  (DX)  and  loop 
types  of  sianaling  are  preferred. 

(ii)  Trunks  shall  not  be  directly  driven 
from  the  subscriber's  dial  on  outward 
calls. 

(iii)  In  order  to  reduce  the  spares 
inventory  and  minimize  incidence  of 


improper  maintenance  replacement  of 
circuit  assemblies,  the  types  of  trunk 
circuits  shall  be  kept  to  a  minimum. 
Variation  in  assemblies  should  be 
mainly  limited  to  variation  in  signaling 
modes. 

(iv)  Trunk  circuits  which  connect 
with  carrier  or  4-wire  transmission 
facihties  shall  be  arranged  for  4-wire 
transmission  to  avoid  an  intermediate  2- 
wire  interface  between  a  4-wire . 
switching  system  and  trunk  facilities. 

(2)  Quantity.  Trunk  quantities  shall  be 
as  specified  in  appendix  A  of  this 
section.  Sufficient  space  shall  be 
provided  for  an  orderly  layout  of  trunks. 
Trunks  of  a  certain  type  going  to  the 
same  destination  may  be  grouped 
toeether  on  the  original  installation. 

I3)  Requirements  for  interoffice 
connections,  (i)  When  operator  trunks 
are  used  in  common  for  both  coin  and 
noncoin  lines,  they  shall  be  arranged  to 
provide  an  indication  to  the  operator  by 
means  of  a  visual  signal  or  tone  when 
calls  are  from  pay  stations.  When  a  tone 
is  used,  it  shall  be  of  the  type  specified 
in  paragraph  (i)(2)(v)  of  this  section  and 
shall  be  connected  to  be  heard  only  by 
the  operator  upon  answer.  It  shall  be 
possible  to  repeat  the  tone  signal. 

(ii)  There  are  no  requirements  for 
trunks  arranged  for  manual  re-ring  by  a 
toll  operator,  either  with  the  receiver  on 
or  off  the  hook,  except  to  coin  stations 
with  the  receiver  on  the  hook. 

(iii)  On  calls  from  subscribers  to  the 
assistance  operator,  the  release  of  the 
connection  shall  be  under  control  of  tlie 
last  party  to  disconnect.  An  exception  is 
operator  control  of  disconnect  that  is 
used  on  outgoing  trunks  to  a  TSP/TSPS 
system. 

(iv)  On  calls  originated  by  an 
operator,  the  release  of  the  connection 
shall  be  under  control  of  the  operator, 
(v)  Where  trunks  with  E  and  M  lead 
signaling  are  used,  the  trunk  circuits  for 
Type  I  signaling  shall  be  arranged  to 
place  ground  on  the  M  lead  during  the 
on-hook  condition  and  battery  on  the  M 
lead  in  the  off-hook  condition.  For  E 
and  M  Type  II.  only  a  make  contact 
between  the  MA  and  MB  lead  will  be 
required.  In  either  type,  current  limiting 
shall  be  provided  in  the  E  lead  of  the 
trunk  circuit  Itself,  as  required  for 
proper  operation.  It  shall  be  assumed 
that  connection  equipment  in  the  form 
of  trunk  carrier,  multiplex,  or  associated 
signaling  apparatus  furnishes  only  a 
contact  closure  to  ground  (Type  I)  or  to 
a  signal  ground  lead  (Type  II)  for  an  off- 
hook  condition  on  the  E  lead. 

(vi)  Where  answer  supervision  is  used 
to  determine  the  Initiation  of  the 
charging  interval  for  a  call,  such  answer 
supervision  shall  not  be  effective  for 
charging  until  after  the  elapse  of  the 
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timing  interval  listed  in  paragraph  (r)(5) 
of  this  section. 

(vii)  When  necessary,  provision  shall 
be  made  for  reception  of  start  and  stop 
dial  signals  on  toll  trunk  equipment. 

(viii)  When  trunks  arranged  for 
automatic  message  accounting  (AMA), 
toll  ticketing,  or  centralized  automatic 
message  accoimting  (CAMA)  are 
specified  by  the  owner,  these  trunlcs 
shall  provide  the  pertinent  featiues 
described  in  paragraph  (k)  of  this 
section  appUcable  to  such  functions. 

(4)  Requirements  for  direct  digital 
connections,  (i)  Interface  units  which 
will  permit  direct  digital  connection  to 
other  digital  switches,  channel  banks 
and  remote  line  and/or  tnmk  circuits 
over  digital  facilities  shall  be  provided 
when  specified  by  the  owner,  The 
digital  transmission  system  shall  be 
compatible  with  Tl  type  span  lines 
using  a  DSl  interface  and  other  digital 
interfaces  that  may  be  specified  by  the 
owner.  The  REA  specification  for  the 
span  hne  equipment  is  Bulletin  345-50, 
PE-60.  REA  Specification  for  Trunk 
Carrier  Systems. 

(ii)  Each  interface  circuit  shall 
connect  24  voice  channels  to  the 
switching  system  from  a  1.544  megabit 
per  second  DSl  bit  stream.  The  DSl  bit 
stream  entering  or  exiting  the  system 
shall  be  in  the  D3  format  and  the  voice 
signals  shall  be  encoded  in  8  bit  mu-255 
PCM.  The  format  and  processing  of  the 
bit  stream  must  be  compatible  with 
characteristics  of  the  D3  channel  bank 
such  as  alarm  and  maintenance 
characteristics.  Loss  of  receive  signal 
(DSl)  shall  be  detected  and  the 
equivalent  of  a  carrier  group  alarm  shall 
be  executed  in  2.5  ±  0.5  seconds.  Loss 
of  synchronization  shall  be  detected  by 
slips,  timing  jitter,  and  wander  in 
accordance  with  industry  standards. 

(iii)  Signaling  shall  be  by  means  of 
MP  or  dial  pulse  (DP)  and  the  system 
which  is  inherent  in  the  A  and  B  bits 
of  the  D3  format.  In  the  case  where  they 
are  not  used  for  signaling,  the  A  and  B 
bits  shall  be  used  only  for  normal  voice 
and  data  transmission. 

(i)  Tone  requirements — (1)  General. 
Tones  shall  be  provided  to  indicate  the 
progress  of  a  call  through  the  office. 
Tone  generators  should  be  an  integral 
part  of  the  switching  systems.  The  tones 
should  be  introduced  digitally  by  the 
application  of  the  appropriate  bit  stream 
to  the  line  or  trunk  circuit  via  the  digital 
switching  network.  The  necessary 
precautions  shall  be  made  to  ensure 
tone  sources  automatically  if  the 
primsjy  sources  fail. 

(2)  Tone  specifications,  (i)  Dial  tone 
shall  consist  of  350  Hz  plus  440  Hz  at 
a  composite  level  of  - 10  dBmO  which 
equates  to  - 13  dBmO  per  frequency. 


This  is  the  precise  tone  suitable  for  use 
with  pushbutton  dialing. 

(ii)  Low  tone  shall  consist  of  480  Hz 
plus  620  Hz  at  a  composite  level  of  -  21 
dBmO  which  equates  to  -  24  dBmO  per 
fiwjuency. 

(iii)  Line  busy  tone  shall  be  low  tone 
interrupted  at  60 IPM,  with  tone  on  0.5 
seconds  and  off  0.5  seconds. 

(iv)  Reorder,  all  paths  busy,  and  no 
circuit  tone  shall  be  low  tone 
interrupted  at  120  IPM,  with  tone  on 
0.25  seconds  and  off  0.25  seconds. 

(v)  Identifying  tone  on  calls  from  coin 
lines  shall  be  uninterrupted  low  tone. 

(vi)  High  tone  shall  consist  of  480  Hz 
at  -17dBm0. 

(vii)  Audible  ringback  tone  shall 
consist  of  440  plus  480  Hz  at  a 
composite  level  of  - 16  dBmO  which 
equates  to  - 19  dBmO  per  frequency. 

(viii)  The  call  progress  tones  listed  in 
this  section  are  described  in  Bellcore 
document  SR-TSV-002275.  BOC  Notes    . 
on  the  LEC  Networks— 1990,  section  6. 
The  350.  440.  480,  and  620  Hz  tones 
shall  be  held  at  ±  0.5  percent  frequency 
tolerance  and  ±  3  dB  amplitude 
variation.  The  amplitude  levels 
specified  are  to  be  measured  at  the  main 
distributing  frame,  excluding  cable  loss. 

(ix)  Distinctive  tone,  when  required 
for  revertive  calls,  alarm  calls,  or  other 
featiu^s,  shall  consist  of  high  tone 
interrupted  at  200  IPM  with  tone  on  150 
ms  and  off  150  ms. 

(x)  Identifying  tone  on  intercepted 
calls  shall  consist  of  vminterrupted  high 
tone  impressed  on  the  trunk  drcviit  300 
to  600  milliseconds  following  the 
operator's  answer  of  intercepted  calls. 

(xi)  An  ROH  circuit  shall  nave  output 
tones  which  do  not  interfere  with  the 
pushbutton  or  multifrequency  signaling 
tones.  The  ROH  tone  may  be  introduced 
digitally  internal  to  the  system  near  the 
overload  level  of  +3  dBmO.  No  power 
adjustment  will  be  required.  The 
frequency  of  the  output  shall  be 
distinctive  and  urgent  in  order  to  attract 
the  subscriber's  attention  to  an  off-hook 
situation.  (Warning:  In  order  to 
determine  the  signal  level,  a  frequency 
selective  voltmeter  must  be  used  to 
determine  the  level  of  each  signal 
component  and  mathematical  power 
addition  used  to  combine  these 
measurements  into  a  single  level  value.) 

(xii)  During  application  of  tones, 
office  longitudinal  balance  shall  be 
maintained  within  15  dB  of  that 
specified  in  paragraph  (q)(8)  of  this 
section. 

(j)  System  clock.  (1)  The  central  office 
clock  and  network  synchronization 
system  shall  have  the  ability  to  be 
synchronized  with  external  clocks  for 
network  synchronization,  includixig 
detection  of  slips,  timing,  jitter  am 


wander,  in  a  digital-to-digital 
environment  or  operate  initially  in  an 
independent  network  (refer  to  Bellcore 
document  SR-TSV-002275.  BOC  Notes 
on  the  LEC  Networks— 1990.  section 
11). 

(2)  The  end  office  central  office 
system  clock  shall  be  a  Stratum  3  clock 
with: 

(i)  A  minimum  long-term  accuracy  of 
±4.6  X  10 -«  (±7  Hz  e  1.544  MHz); 

(ii)  A  minimum  stability  of  3.7  x 
10~''/day  upon  loss  of  all  frequency 
references;  and 

(iii)  A  "Pull-In  Range"  for  the 
capabiUty  of  synchronizing  to  a  clock 
with  accuracy  of  ±4.6  x  10  ~*. 

(3)  The  access  tandem  central  office 
system  clock  shall  be  a  Stratiun  2  clock 
with: 

(i)  A  minimum  long-term  acciuBcy  of 
±1.6  X  10-«  (±0.025  Hz  @  1.544  MHz); 

(ii)  A  minimum  stability  of  1  x  10" '"/ 
day  upon  loss  of  all  frequency 
references;  and 

(iii)  A  "Pull-In  Range"  for  the 
capability  of  synchronization  to  a  clock 
with  acciu-acy  of  ±1.6  x  10"'. 

(k)  Switched  access  service 
arrangements— il)  General.  The 
equipment  shall  be  capable  of  providing 
Featiu«  Group  A,  Feature  Group  B, 
Feature  Group  C.  and  Feature  Group  D 
switched  access  service  arrangements, 
as  described  in  Bellcore  document  SR- 
TSV-002275,  BOC  Notes  on  the  LEC 
Networks — 1990,  section  6  and  section 
15,  including  arrangements  for 
automatic  niunber  identification  (ANT). 

(2)  Operation,  (i)  All  equipment  shall 
be  arranged  for  Feature  Group  A  (Line 
Side  Connection). 

(ii)  All  equipment  shall  be  arranged 
for  Feature  Group  B  given  that  appendix 
A  of  this  section  requires  the  equipment 
of  the  necessary  trunks  (Trunk  Side 
Connection). 

(iii)  The  equipment  shall  be  arranged 
for  Featiu«  Group  C  on  the  trunk  groups 
specified  in  appendix  A  of  this  section. 
Even  though  appendix  A  of  this  section 
specifies  Feature  Group  D  or  some  other 
tnmk  group,  it  shall  be  possible  through 
software  commands  available  to  the 
ovraer  to  use  Feature  Group  C  signaling 
protocols  on  a  trunk  group  basis  until 
such  time  that  the  trunk  group  in 
question  converts  to  Feature  Group  D 
signaling  protocols. 

(iv)  The  equipment  shall  be  arranged 
for  Featvire  Group  D  on  the  trunk  groups 
specified  in  appendix  A  of  this  section. 

(v)  Calls  originating  from  coin  lines 
toward  switched  access  service  shall  be 
arranged  either  to  provide  signaling 
protocols  for  TSPS,  or  in  the  absence  of 
TSPS-type  service,  such  calls  shall  be 
blocked. 


IMI 
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(vi)  The  equipment  shall  be  arranged 
for  forwarding  routing  information, 
calling  party  identification,  and  called 
party  numbers  in  the  proper  feature 
group  protocols,  by  trunk  group  as 
specified  in  appendix  A  of  this  section. 

(vii)  The  equipment  shall  be  arranged 
for  AMA  data  collection  as  specified  in 
appendix  A  of  this  section  by  tnmk 
group.  Unless  otherwise  specified  by  the 
owner,  the  equipment  shall  be  arranged 
to  collect  the  billing  data  in  the  Bellcore 
AMA  format  as  described  in  Bellcore 
document  TR-TSY-000508.  Automatic 
Message  Accounting. 

(viii)  If  specified  in  Item  9.4, 
appendix  A  of  this  section,  the 
equipment  shall  be  arranged  to  store  the 
billing  data  in  a  pollable  system.  If 
specified  in  Item  9.5.  appendix  A  of  this 
section,  equipment  shall  be  furnished  to 
poll  the  pollable  systems  associated 
with  the  contract. 

(1)  Fusing  and  protection 
requiremeats—il]  General,  (i)  The 
equipment  shall  be  completely  wired 
and  equipped  with  fuses,  trouble 
signals,  and  arranged  for  printout  of 
fault  conditions,  with  all  associated 
equipment  for  the  wired  capacity  of  the 
frames  or  cabinets  provided. 

|ii)  Design  precautions  shall  be  taken 
to  prevent  the  possibility  of  equipment 
damage  arising  from  the  insertion  of  an 
electronic  package  into  the  wrong 
connector,  th^j^moval  of  a  package 
fi"om  any  connector,  or  the  improper 
insertion  of  the  correct  card  in  its 
connector. 

(2)  Fuses.  Fuses  and  circuit  breakers 
shall  be  of  an  alarm  and  indicator  type, 
except  where  the  fuses  or  breaker 
location  is  indicated  on  the  alarm 
printout.  Their  rating  shall  be 
designated  by  numerals  or  color  code  on 
the  fuse  panel,  where  feasible. 

(3)  Components,  (i)  Insofar  as 
possible,  all  components  shall  be 
capable  of  being  continuously  energized 
at  rated  voltage  without  injurious 
results.  Insofar  as  possible,  design 
precautions  shall  be  taken  to  prevent 
damage  to  other  equipment  and 
components  when  a  particular 
component  fails. 

(ii)  Printed  circuit  boards  or  similar 
equipment  employing  electronic 
components  shall  be  self-protecting 
against  external  grounds  applied  to  the 
-connector  terminals,  where  feasible. 
Board  components  and  coatings  applied 
to  finished  products  shall  be  of  such 
material  or  treated  so  they  will  not 
support  combustion. 

(iii)  Every  precaution  shall  be  taken  to 
protect  electrostatically  sensitive 
components  from  damage  during 
handling.  This  shall  include  written 


instructions  and  recommendations  (see 
Item  e.lji  of  appendix  C  of  this  section). 

(m)  Switching  netwoHc  requirements— 
(1)  The  network,  (i)  All  networks  shall 
be  comprised  of  solid-state  components. 

(ii)  The  switching  network  shall 
employ  time  division  digital  switching 
and  be  compatible  for  connection  to  D3 
type  PCM  channel  banks  without 
conversion  to  analog. 

(iii)  Equipment  shall  be  available  as 
required  to  connect  analog  lines  and 
trunks,  analog  or  digital  service  circuits, 
digital  carriers  to  RST's.  D3  channel 
banks  or  other  digital  switching  units. 

(2)  Network  quantity.  Where  the 
number  of  stages  in  the  switching 
network  and  theii  control  varies  with 
the  capacity  of  the  system,  sufficient 
equipment  and  wiring  shall  be  supplied 
initially  in  order  that  there  will  be  no 
service  interruptions  when  additions  are 
made  up  to  the  ultimate  capacity  as 
specified  in  appendix  A  of  this  section. 
This  does  not  imply  the  necessity  of 
supplying  empty  cabinets  unless  this  is 
the  only  way  the  necessary  wiring  can 
be  accomplished. 

(n)  Stored  program  control  (SPC) 
equipment  requirements.  (1)  The  system 
shall  provide  redundancy  in  call 
processing  such  that  the  failure  of  a  call 
processing  unit  does  not  degrade  the 
call  processing  capabilities  of  the 
switching  system  nor  resuh  in  the  loss 
of  established  calls. 

(2)  Programs  shall  be  modular, 
flexible  and  structured.  In  the  interest  of 
more  dependable  and  more  easily  read 

[>rograms,  it  is  desirable  to  use  a 
anguage  which  is  more  person-oriented 
leaving  the  detailed  machine-oriented 
problems  to  a  compiler  program. 
Quality  assurance  of  all  software 
programs  shall  be  in  accordance  with 
IEEE  Std  730-1989.  IEEE  Standard  for 
Software  Quality  Assurance  Plans,  or 
equivalent 

(3)  The  office  administration  program 
shall  have  checks  writhin  it  to  prevent 
failure  due  to  erroneous  or  inconsistent 
input  data.  It  shall  safeguard  against  the 
possibility  of  upsetting  machine 
performance  with  improper  instructions 
or  information.  In  addition,  modular 
structure  shall  allow  the  use  of  a  variety 
of  human-engineered  service  order 
formats.  Service  changes  may  be 
performed  remotely  if  so  desired. 
Average  machine  time  for  service 
change  shall  be  15  seconds  or  less. 
Service  changes  shall  not  be  registered 
in  permanent  memory  until  verified. 
The  access  to  the  service  change  shall 
not  have  access  to  generic  program. 

(4)  The  switching  system  shall  be  able 
to  offer,  by  request,  at  least  the 
following  printouts  of  its  routine  stored 
data  for  administrative  purposes: 


(i)  A  hst  of  all  assigned  directory 
numbers,  in  numerical  order,  with  their 
assigned  class  of  service  and  line 
terminal  numbers; 

(ii)  A  list  of  all  directory  numbers,  in 
numerical  order,  associated  with  a  class 
of  service; 

(iii)  A  list  of  all  unassigned  line 
terminals; 

(iv)  Traffic  data  in  proper  form  for 
separation  studies  in  accordance  with 
the  revenue  separations  procedures 
current  at  the  time  of  the  contract; 

(v)  All  lines  on  lockout; 

(vi)  All  lines  assigned  to  intercept: 

(vii)  All  available  (unassigned) 
directory  numbers  in  the  working 
thousands  group;  and 

(viii)  A  list  ofequipment  busied -out 
for  maintenance. 

(5)  The  printouts  in  paragraph  (n)(4) 
of  this  section  may  be  delayed  to  times 
of  light  traffic. 

(6)  Maintenance  diagnostics  shall  be 
performed  by  a  fault  recognition  system 
utilizing  both  software  and  hardware, 
each  being  used  where  they  are  most 
effective  for  maintenance  and  reliability. 
In  the  economic  interests  of  providing 
early  and  efficient  fault  detection  and 
accurate  pinpointing  of  faulty  areas,  it  is 
desirable  to  have  a  comprehensive 
person-machine  interface  supported  by 
extensive  automatic  fault  detection  and 
analysis,  involving  diagnostic  software 
for  fault  resolution  and  automatic 
recovery  mechanisms  to  maintain 
continuous  service.  Maintenance 
messages  may  be  channeled  to  a  remote 
maintenance  center  if  so  desired. 

(7)  Information  in  memory,  having  no 
requirement  for  changes  to  be 
introduced  in  the  maintenance  or 
operation  of  the  system,  may  be  stored 
in  memory  devices  such  as 
programmable  read-only  memory 
(PROM)  or  other  devices  that  cannot  be 
reprogrammed  in  the  field. 

(o)  Maintenance  facilities — (1)  Alarm 
features,  including  alarm  sending,  (i) 
The  equipment  shall  be  arranged  to 
provide  audible  and  visual  alarms 
indicating  fuse  operation  or  other  circuit 
malfunctions  resulting  from  component 
failure,  crosses  or  open  wiring,  or  any 
other  conditions  affecting  service  which 
can  be  detected  economically. 

(ii)  The  alarms  shall  be  classified  in 
accordance  with  their  effect  on  the 
system. 

(A)  Catastrophic  alarms  demand 
immediate  attention  and  require 
notification  of  the  highest  level  of 
supervisory  personnel.  Conditions  such 
as  loss  of  service,  loss  of  one  or  more 
remote  line  switches  or  line 
concentrators  connected  through  Direct 
Digital  Interface,  loss  of  network 
control,  and  loss  of  computer  program 
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in  all  processors  shall  produce 
catastrophic  alanns. 

(B)  Major  alanns  demand  rapid 
action.  Conditions  such  as  loss  of  one  or 
more  groups  of  subscribers  or  trunk 
ports,  blown  fuses  for  common  groups 
of  channels,  loss  of  control  to  groups  of 
channels,  failure  of  one  or  both 
redundant  units,  and  total  loss  of  battery 
charging  current  for  more  than  15 
minutes  shall  produce  major  alarms. 

(C)  Minor  alarms  indicate 
nonemergency  conditions  which  cause 
degraded  service  or  fault  conditions 
which  causes  the  system  to  operate 
within  less-than-optimum  performance. 
Conditions  discovered  in  automatic 
routining  which  have  not  shown  in  the 
operation  of  the  equipment  but  require 
attention  and  cumulative  line  lockout 
(level  adjustable)  are  examples  of  minor 
alarm  conditions. 

(iii)  When  the  office  is  arranged  for 
unattended  operation,  facihties  shall  be 
provided  for  extending  the  alarm 
indications  to  an  attended  point. 


(iv)  When  the  use  of  a  separate 
outside  plant  facility  for  alarm  sending 
is  specified,  the  nature  of  the  alarm  may 
be  indicated  to  the  distant  point  by 
machine  printout  or  other  display 
device. 

(v)  When  alarm  sending  is 
accomplished  over  a  regular  operator 
office  trunk,  the  operator  shall  be 
apprised  that  the  call  is  an  alarm 
indication  by  a  distinctive  tone,  as 
specified  by  the  owner  in  appendix  A  of 
this  section.  It  shall  be  possible  for  the 
operator  to  determine  at  any  time  the 
presence  of  a  trouble  condition  by 
dialing  a  number  set  aside  for  that 
purpose.  This  number  shall  also  be 
accessible  firom  lines  classmarked  for 
this  feature. 

(vi)  When  the  alarm  sending  circuit 
seizes  an  interoffice  operator  trunk,  the 
operator  must  dial  the  alarm  checking 
code  over  another  trunk  before  the  first 
trunk  can  be  released  except  where  the 
alarm  condition  has  disappeared  first. 


(vii)  The  alarm  sending  circuit  shall 
have  access  to  two  or  more  trunks  if  the 
tnmks  are  used  for  subscriber  traffic. 

(viii)  An  alarm  indication  of  higher 
priority  shall  supersede  an  original 
alarm  indication  and  reseize  an 
interoffice  operator  trunk. 

(ix)  In  any  group  of  offices  purchased 
under  one  contract,  the  same  codes  shall 
be  used  in  each  office  for  alarm 
checking  and  test. 

(x)  When  the  alarm  checking  number 
is  dialed,  the  alarm  indications  received 
shall  be  as  follows: 

(A)  Catastrophic  alarm — No  tone. 

(B)  Major  alarm — Continuous  busy 
tone  60 IPM.  unless  alarm  is  overridden. 

(C)  Minor  alarm — Continuous  1-ring 
code  ringback  tone,  unless  alarm  is 
overridden. 

(D)  No  trouble — Continuous  2-ring 
code  ringback  tone,  unless  alarm  is 
overridden. 

(xi)  Audible  and  visual  local  alarms 
and  transmitted  alarms  shall  be 
provided  as  follows: 


Delay  Interval 

Classification 

Local 
Alanns 

Alanns  Transmitted 

Catastrophic 

Major 

Minor 

0 
0 
0 

0 

0' 

0-30  Min. 

'Except  no  charge  alarm  delayed  15  minutes. 


(xii)  The  central  office  alarm  circuits 
shall  be  arranged  to  provide  optional 
wiring  to  transmit  either  a  minor  alarm 
or  a  major  alarm  and  a  printout  to 
accommodate  various  types  of  trunk  and 
subscriber  carrier  systems,  microwave, 
mobile  radio,  other  transmission 
systems,  and  environmental  protection 
systems  with  different  priorities  when  a 
set  of  contacts  is  closed  in  the 
equipment  of  such  systems  and  the 
alarm  checking  code  is  dialed.  The 
alarm  relay  shall  be  furnished  by  the 
supplier  of  the  carrier  multiplex  and/or 
mobile  radio  equipment.  The  option  or 
options  shall  be  specified  by  the  owner. 

(2)  Trouble  location  and  test,  (i) 
Equipment.  (A)  A  maintenance  center 
shall  be  provided  with  a  fault  recorder 
(printer  and/or  display)  for  troubles. 
Here,  system  and  sub-system  visual 
trouble  indications  are  shown  for 
maintenance  aid. 

(B)  The  fault  recorder  shall  provide  a 
permanent  or  semi-permanent  record  of 
the  circuit  elements  involved  whenever 
a  trouble  is  encountered.  It  shall  be 
arranged  to  recognize  an  existing  fault 
condition  and  not  cause  multiple 


printouts  of  the  same  fault,  except 
during  test  routine. 

(ii)  Maintenance  system.  (A)  The 
maintenance  system  shall  monitor  and 
maintain  the  system  operation  without 
interruption  of  call  processing,  except 
for  major  failures. 

(B)  The  maintenance  system  shall 
provide  both  specialized  maintenance 
hardware  circuits  and  an  extensive 
software  package  to  enable  maintenance 
to  determine  trouble  to  an  individual 
card  or  functional  group  of  cards. 

(C)  Maintenance  programs  may  be 
both  on-line  and  off-line.  On-line 
maintenance  programs  are  activated  by 
system  errors  and  shall  be  scheduled  to 
execute  call  tests  during  low  traffic 
periods  and  periodic  hardware  tests  at 
specific  time  intervals.  Programs  shall 
provide  diagnostic  tools  for  the 
maintenance  personnel  and  be  initiated 
by  them. 

(D)  Scheduled  periodic  hardware  tests 
shall  automatically  detect  faults  and 
alert  maintenance  personnel  via  alarm 
or  appropriate  input/output  device(s)  at 
local  and/or  remote  locations. 

(E)  Facilities  shall  be  provided  so  that 
test  calls  can  be  set  up  using  pre- 
selected items  of  switching  equipment. 


(F)  The  maintenance  personnel  shall 
be  able  to  make  tests  to  determine  if 
every  trunk  and  every  item  of  switching 
equipment  are  functioning  properly. 
Also,  it  shall  be  possible  to  make  each 
trunk  and  each  SPC  equipment,  or  part 
thereof,  busy  to  service  calls.  Where 
possible,  equipment  which  is  made 
busy  to  service  calls  shall  still  be 
accessible  for  test  calls. 

(iii)  Outside  plant  and  subscriber 
stations.  (A)  A  subscriber  loop  test  set 
or  equivalent  shall  be  provided  either  as 
a  separate  set  or  as  a  part  of  the 
maintenance  center,  as  specified  in  Item 
11.2  of  appendix  A  of  this  section.  This 
circuit  shall  include  a  high  resistance 
volt-ohm  meter,  wiring  to  tip  and  ring 
terminals  to  permit  a  portable 
wbeatstone  bridge  to  be  used,  an 
operator's  telephone  circuit,  a  dial 
circuit  (and  pushbutton  dialing  keys,  if 
specified),  outgoing  trunks  to  dial 
equipment  for  access  to  lines  luider  test 
without  use  of  the  main  distributing 
frame  (MDF)  test  shoe  and  the  necessary 
test  keys.  No  dry  cell  batteries  shall  be 
accepted  for  test  potentials.  Circuits 
shall  be  designed  so  that  alternating 
cxurent  (ac)  induction  on  the  line  will 
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have  no  effect  on  dc  measurements.  All 
functions  shall  be  under  control  of  lever 
or  pushbutton  keys.  As  a  minimum  the 
test  system  shall: 

[1)  Test  for  bridged  foreign 
electromotive  force  (EMF); 

[2)  Test  for  regular  line  battery; 

[3]  Test  for  booster  battery  voltage  and 
polarity  using  the  test  shoe; 

(4)  Test  for  open  circuits,  short,  tip 
ground,  and  ring  ground; 

(5)  Test  for  tip  or  ring  negative 
potential; 

{6)  Test  for  capacitance  of  a 
subscriber's  line; 

(7)  Supply  talking  battery  to  the  line 
with  and  without  booster  battery; 

[8]  Ring  the  subscriber  through  the 
test  access  circuit  or  through  a  test  shoe; 

(9)  Test  in  and  out  of  the  central 
o^ce;  and 

[10]  Supply  a  reverse  polarity  key  for 
voltage  readings,  except  when  positive 
or  negative  values  are  displayed 
directly. 

(B)  An  acceptable  arrangement  for 
making  the  tests  shown  in  paragraph 
(o)(2)(iii)(A)  of  this  section  is  to  have 
them  under  software  control  with 
results  displayed  at  one  of  the  system's 
I/O  ports. 

(C)  A  howler  circuit  for  maintenance 
purposes,  if  ordered  by  the  owner,  shall 
have  output  tones  which  do  not 
interfere  with  the  pushbutton  or 
multifrequency  signaling  tones.  The 
harmonics  of  the  output  tones  shall  be 
attenuated  at  least  26  dB  below  the 
fundamental  frequency  for  all  load 
conditions.  The  frequency  stabiUty  shall 
be  2  percent  or  less  for  all  output  tones 
when  the  unit  is  ofjerated  in  the 
specified  load  and  environmental  range. 
It  shall  be  possible  to  vary  the  output 
vohage  (power)  of  the  howler  circuit.  It 
shall  remove  tone  and  restore  the  line  to 
service  when  the  telephone  instrument 
receiver  is  placed  on-hook.  The 
frequency  of  the  output  shall  be  chosen 
to  be  distinctive  and  urgent  in  order  to 
attract  the  subscriber's  attention  to  an 
off-hook  situation. 

(D)  When  a  dial  speed  test  facility  is 
specified  by  the  owner,  it  shall  be 
accessed  by  dialing  a  special  code  and 
shall  return  to  the  calling  station  readily 
identifiable  signals  to  indicate  that  the 
dial  speed  is  slow,  normal,  or  fast. 

(E)  When  the  office  is  arranged  for 
pushbutton  dialing,  optional  facilities 
shall  l>e  provided  for  testing  the 
pushbutton  dialing  equipment  at  the 
subscriber  station. 

(F)  When  a  system  for  testing 
subscriber  lines  in  remote  offices  from 
a  test  position  in  a  centrally  located 


office  is  specified  by  the  owner,  it  shall 
be  capable  of  working  with  all  the 
central  offices  and  RST's  in  the  remote 
areas.  This  testing  equipment  shall 
preferably  be  solid-state  with  a 
minimum  of  electromechanical  devices 
and  shall  operate  from  central  office 
battery.  It  shall  be  capable  of  working 
over  any  voice  grade  telephone  circuit 
and  shall  not  require  a  dedicated  trunk. 
There  shall  be  no  interference  to  or  from 
"in-band"  voice  channel  tones.  When 
used  over  a  network,  the  verification  or 
access  shall  be  guarded  to  prevent 
unauthorized  access  by  subscribers. 
Access  to  this  system  shall  only  be 
available  to  the  test  operator  in  all  cases. 

(3)  Transmission  testing,  (i)  When 
transmission  test  circuits  are  specified 
in  Item  11.3  of  appendix  A  of  this 
section,  they  shall  permit  testing  of 
trunks  by  a  distant  office  without  any 
assistance  in  the  local  dial  office. 
Analog  test  ports  shall  meet  appropriate 
trunk  requirements.  If  Centralized 
Automatic  Reporting  on  Trunks 
(CAROT),  or  equivalent,  is  to  be  used, 
the  equipment  at  the  end  office  shall 
comply  with  Bellcore  document  SR- 
TSV-002275,  BOC  Notes  on  the  LEG 
Networks— 1990,  section  8.  Item  2. 

(ii)  Transmission  test  circuits  are 
available  with  a  variety  of  options. 
These  include  single  frequency  and 
multifrequency  tone  generators  with  one 
or  more  generator  output  terminals, 
quiet  terminations,  and  loop  around  test 
arrangements  for  both  one-way  and  two- 
way  trunks. 

(lii)  Where  multifrequency  generators 
are  used,  they  are  usually  arranged  to 
provide  a  minimum  of  three 
frequencies.  With  some  equipment,  up 
to  seven  additional  frequencies  may  he 
provided  if  needed.  No  industry 
standardization  of  test  frequencies  is  as 
yet  provided.  Therefore,  it  is  important 
that  the  selection  of  frequencies,  the 
order  in  which  they  are  applied  and  the 
time  interval  for  application  of  each 
frequency  be  agreed  upon  by  the 
connecting  company  and  the  REA 
borrower  and  listed  in  appendix  A  of 
this  section  in  those  situations  where 
connecting  companies  request  the 
installation  of  multifrequency 
generators  in  borrowers'  central  offices. 

(iv)  The  milliwatt  generator  shall  be 
solid-state  and  generate  the  analog  or 
digital  equivalent  of  1004  Hz.  The 
milliwatt  generator  shall  be  assigned  to 
a  4-wire  analog  test  port  or  be  digitally 
generated.  All  2-wire  and  4-wire  voice 
frequency  ports  are  at  a  nominal  0  dBmO 
level.  The  level  of  the  1004  Hz  tone 
generator  shall  appear  at  outgoing  2- 


wire  and  4-wire  ports  at  0  dBm  ±0.5  dB. 
For  direct  digital  connections,  the 
encoded  output  shall  be  the  digital 
equivalent  of  a  0  dBmO  ±  0.5  dB  signal. 

(v)  Reference  tone  generators  can  be 
used  individually  or  they  can  be  part  of 
a  loop  around  test  arrangement.  If  both 
single  frequency  and  multifrequency 
reference  tone  generators  are  to  be 
provided,  only  one  can  be  arranged  as 
part  of  a  loop  around  test.  Where  a  loop 
around  arrangement  is  provided,  the 
generator  output  can  be  obtained  by 
dialing  singly  one  of  the  two  line 
terminals.  By  dialing  the  other  line 
terminal  singly,  usually  a  900  ohm 
resistor  in  series  with  a  2.16  microfarad 
capacitor  is  connected  to  the  circuit 
under  test  to  act  as  a  "quiet 
termination"  for  noise  measurements 
and  other  tests.  Whenever  both  line 
terminals  are  held  simultaneously,  both 
the  milliwatt  supply  and  the  quiet 
termination  shall  be  lifted  off  and  a 
"loop  around"  condition  established. 
This  permits  the  overall  loss  to  be 
determined  from  the  distant  office  by 
going  out  over  one  trunk,  looping 
around  in  the  end  office  and  returning 
over  the  other  trunk.  The  insertion  loss 
of  this  test  arrangement  when  used  in  a 
loop  around  configuration  should  not 
exceed  0.1  dB  at  the  ft^quencies 
specified  for  the  milliwatt  supply. 
Unless  otherwise  specified,  continuous 
off-hook  supervision  is  to  be  provided 
on  both  line  terminals  to  prevent 
collusive  calling  without  charge.  It  will 
be  permissible  to  accomplish  the  quiet 
termination  by  opening  the  4-wire  path 
internally  and  to  accomplish  the  loop 
around  by  digital  switching. 

(vi)  Provision  shall  be  made  so  that 
the  milliwatt  supply  can  be  manually 
patched  to  circuits. 

(vii)  Test  jack  access  shall  be  provided 
for  all  interoffice  trunks  of  the  voice 
frequency  type.  The  jack  access  shall  be 
properly  designated  for  line,  drop, 
monitor,  and  signaling  leads  plus  any 
other  jacks  as  requested  by  the  owner. 
This  may  be  accomplished  by  a  set  of 
jacks  located  at  the  maintenance  center 
which  have  access  to  each  trunk  on  a 
switching  basis. 

(p)  Traffic — (1)  General  engineering 
guidelines,  (i)  The  Traffic  Table,  based 
on  the  Erlang  Lost-Calls-Cleared 
Formula,  shall  be  used  for  determining 
the  quantity  of  intraoffice  paths, 
registers,  and  senders  where  full 
availability  conditions  apply.  The 
following  table  shows  the  traffic 
capacity  in  CCS  for  1  to  200  tnmks  at 
nine  grades  of  service. 
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Trafrc  Table 

FuN  Availability  for  Random  Traffic 

LOst-Caus-Cleared 
Offered  Traffic  Expressed  in  CCS 


Number  of 
Trunia 


1 
2 
3 

4 
5 

6 

7 

8 

9 

10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

26 
27 
28 
29 
30 

31 
32 
33 
34 
35 

36 
37 
38 
39 
40 

41 

42 
43 
44 

45 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
57 
58 
59 

60 

61 
62 


B-.001 


0  .... 
2  .... 
7  .... 
16  .. 
27  .. 

41  .. 
57  .. 
74  .. 
92  .. 
111 

131 
152 
174 
196 
219 

242 
266 
290 
314 
339 

364 
389 
415 
441 
467 

493 
520 
546 
573 
600 

628 

655 
683 
711 
739 

767 
795 
823 
851 
880 

909 

937 
966 
995  . 
1024 

1053 
1083 
1112 
1141 
1170 

1200 
1229 
1259 
1289 
1319 

1349 
1378 
1408 
1439 
1468 

1499 
1529 


.002 


0  .... 
3  .... 
9  .... 
19  .. 
32  .. 

48  .. 
65  .. 
83  .. 
103 
123 

145 
167 
190 
213 
237 

261 
286 
311 
337 
363 

388 
415  , 
441 
468 
495 

523 
550  . 
578  , 
606  . 
634  . 

662  . 
690  . 
719  , 
747  . 
776  , 

805  . 
834  . 
863  . 
892  . 
922  . 

951  , 
980  . 
1010 
1040 
1070 

1099 
1129 
1159 
1189 
1220 

1250 
1280 
1310 
1341 
1371 

1402 
1432 
1463 
1494 
1525 

1556 
1587 


.005 


0  .... 
4  .... 
13  .. 
25  .. 
41  .. 

58  .. 

78  .. 
98  .. 
120 
143 

166 
190 
215 
240 
266 

292 

318 
345 
372 
399 

427 
455 

483 

511 
540 

568  , 

598 
627  , 
656  , 
685  . 

715 
744  , 
774  , 
804 
834  . 

864  , 
695  . 
925  , 
955  . 
986  . 

1016 
1047 
1078 
1109 
1140 

1171 
1202 
1233 
1264 
1295 

1327 
1358 
1390 
1421 
1453 

1484 
1516 
1548 
1579 
1611 

1643 
1675 


.01 


0  .... 
5  .... 
17  .. 
31  .. 
49  .. 

69  .. 
90  .. 
113 
136 
161 

186 
212 
238 
265 
292 

320 
347 
376 
404 
433 

462 
491 
521 
551 
580 

611 
641 
671 
702 
732 

763 
794 
825  . 
856  . 
887  . 

918  . 
950  . 
981  , 
1013 
1044 

1076 
1108 
1140 
1171 
1203 

1236 
1268 
1300 
1332 
1364 

1397 
1429 
1462 
1494 
1527 

1559 
1592 
1625 
1657 
1690 

1723 
1756 


.02 


1  .... 
8  .... 
22  .. 
39  .. 
60  .. 

82  .. 

106 

131 

156 

183 

210 
238 
266 
295 
324 

354 
384 
414 
444 
474 

505 

536 
567 
599 
630  . 

662 
693  , 
725  . 
757  , 
789  . 

822  . 
854  . 
887  , 
919  . 
951  , 

984  . 
1017 
1060 
1083 
1116 

1149 
1182 
1215 
1248 
1282 

1315 
1349 
1382 
1416 
1449 

1483 
1516 
1550 
1584 
1618 

1652 
1686 
1719 
1753 
1787 

1821 
1855 


.05 


2  .... 
14  .. 
32  .. 
55  .. 

80  .. 

107 
135 
163 
193 
224 

255 
286 
318 
350 
383 

415 
449 
482 
515 
549 

583 

617 
651 
685 
720 

754 
788  . 
823  . 
858 
893  . 

928  , 
963  , 

1033 
1068 

1104 
1139 
1174 
1210 
1246 

1281 
1317 
1352 
1388 
1424 

1459 
1495 
1531 
1567 
1603 

1639 
1675 
1711 
1747 
1783 

1819 
1856 
1892 
1928 
1965 

2001 
2037 


4  .... 
22  .. 
46  .. 
74  .. 
104 

135 
168 
202 
236 
270 

306 
341 
377 
413 
449 

486 
523 
560 
597 
634 

671 
709 
747 
784 
822 

860 
898 
936 
974 
1012 

1050 
1089 
1127 
1165 
1203 

1242 
1281 
1319 
1358 
1396 

1435 
1474 
1512 
1551 
1590 

1629 
1668 
1706 
1745 
1784 

1823 
1862 
1901 
1940 
1979 

2018 
2057 
2096 
2136 
2174 

2214 
2253 


36  .. 
69  .. 
106 
144 

184 
224 
265 
307 
348 

391 
433 
476 
519 
562 

605 
648 
692 
735 
779 

823 
866 
910 
954 
998 

1042 
1086 
1130 
1174 
1218 

1263 
1307 
1351 
1395 
1439 

1484 
1528 
1572 
1617 
1661 

1706 
1750 
1795 
1839 
1884 

1928 
1973 
2017 
2062 
2106 

2151 
2195 
2240 
2285 
2329 

2374 
2418 
2463 
2508 
2552 

2597 
2642 


.5 


36  .. 
98  .. 
165 
234 
304 

374 
445 
516 
586 
656 

729 
801 
872 
944 
1015 

1087 
1158 
1230 
1302 
1374 

1445 
1517 
1589 
1661 
1733 

1805 
1876 
1948 
2020 
2092 

2164 
2236 
2308 
2380 
2452 

2524 
2595 
2667 
2739 
2811 

2883 
2955 
3027 
3099 
3171 

3243 
3315 
3387 
3459 
3531 

3603 
3675 
3747 
3819 
3891 

3962 
4034 
4106 
4178 
4250 

4322 
4394 


Number  of 
Trunks 


1 
2 
3 

4 
5 

6 

7 
8 
9 
10 

11 
12 

13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 

24 
25 

26 
27 
28 
29 

30 

31 
32 
33 
34 
35 

36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

51 
52 
53 
54 
55 

56 
57 
58 
59 
60 

61 
62 
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Trafrc  Table— Continued 

Full  Avaiiabiiity  for  Random  Traffic 

Lost-Caos-Cleared 
Offered  Traffic  Expressed  in  CCS 


Number  of 
Trurjks 


63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 

76 
77 
78 
79 
60 

61 
82 
83 
84 
85 

86 
87 
88 
89 
90 

91 
92 
93 
94 
95 

96 
97 
98 
99 


B-.001 


100    2709 


1559 
1590 
1620 

1650 
1681 
1711 
1742 
1773 

1803 
1834 
1865 
1895 
1926 

1957 
1988 

2019 
2050 
2081 

2112 
2143 

2174 
2206 
2237 

2268 
2299 
2331 
2362 
2393 

2425 
2456 
2488 
2519 
2551 

2582 
2614  . 
2645  . 
2677  , 


.002 


105 

2867 

110 

3027 

115 

3186 

120 

3347 

125 

3507 

130 

3669 

135 

3830 

140 

3992 

145 

4155 

150 

4318 

155 

4481 

160 

4644 

165 

4808 

170 

4972 

175 

5137 

180 

5301 

185 

5466 

190 

5631 

195 

5797 

200 

5962 

1617 
1648 
1679 

1710 
1742 
1773 
1804 
1835 

1867 
1898 
1929 
1961 
1992 

2024 
2055 
2087 
2118 
2150 

2182 
2213 
2245 
2277 
2309 

2340 
2372 
2404 
2436 
2468 

2500 
2532 
2564 
2596 
2628 

2660 
2692 
2724 
2757 
2789 

2950 
3112 
3275 
3437 
3601 

3765 
3929 
4093 
4258 
4423 

4589 
4755 
4920 
5087 
5253 

5420 
5587 
5754 
5922 
6089 


.005 


1707 
1739 
1771 

1803 
1835 
1867 
1900 
1932 

1964 
1997 
2029 
2061 
2093 

2126 
2159 
2191 
2223 
2256 

2289 
2321 
2354 
2386 
2419 

2452 
2485 
2517 
2550 
2583 

2616 
2649 
2682 
2715 
2748 

2781 
2814 
2847 
2880 
2913 

3078  . 
3244  . 
3411  . 
3578  . 
3745  . 

3912  . 
4081  . 
4249  . 
4418  . 
4586  . 

4755  . 
4925  . 
5094  . 
5264  . 
5434  . 

5604  . 
5775  . 
5945  . 
6116  . 
6287  . 


.01 


1789 
1822 
1855 


1921 
1954 
1987 
2020 

2053 
2087 
2120 
2153 
2186 

2219 
2253 
2286 
2319 
2353 

2386 
2420 
2453 
2487 
2521 

2554 
2588 
2621 
2655 
2688 

2722 
2756 
2790 
2823 
2857 

2891 
2925 
2958 
2992 
3026 

3196 
3366 
3536 
3707  , 
3878  . 

4049  . 
4221  . 
4392  . 
4564  . 
4737  . 

4909  . 
5082  . 
5255  . 
5428  . 
5602  . 

5775  . 
5949  . 
6123  . 
6296  . 
6471  . 


.02 


1889 
1923 
1958 

1992 
2026 
2060 
2094 
2129 

2163 
2197 
2232 
2266 

2300 

2335 
2369 
2404 
2438 
2473 

2507 
2542 
2577 
2611 
2646 

2680 
2715 
2750 
2784 
2819 

2854 
2889 
2923 
2958 
2993 

3028 
3063 
3097 
3132 
3167  . 

3342 

3516  . 
3691  . 
3867  . 
4043  . 

4219  . 
4395  . 
4571  . 
4748  . 
492S  . 

5102  . 
5279  . 
5457  . 
5634  . 
5811  . 

5989  . 
6167  . 
6345  . 
6524  . 
6702  . 


.05 


2073 
2110 
2146 

2182 
2219 
2255 
2291 
2328 

2364 
2401 
2438 
2474 
2511 

2547 
2584 

2620 
2657 
2694 

2730 
2767 
2803 
2840 
2877 

2913 
2950 
2987 
3024 
3060 

3097 
3134 
3171 
3208 
3244 

3281 
3318 
3355 
3392 
3429 

3613  . 
3798  . 
3983  . 
4168  . 
4353  . 

4539  . 
4724  . 
4910  . 
5095  . 
5282  . 

5467  . 
5654  . 

5840  . 
6026  . 
6213  . 

6399  . 
6586  . 
6773  . 
6960  . 
7146  . 


2292 
2331 
2370 

2409 
2449 
2488 
2527 
2566 

2606 
2645 
2684 
2723 
2763 

2802 
2841 
2881 
2920 
2959 

2999 
3038 
3077 
3117 
3156 

3196 
3235 
3275 
3314 
3353 

3393 
3432 
3471 
3511 
3551 

3590 
3630 
3669 
3708 
3748 

3946 
4143 
4341 
4539 

4737  , 

4935  . 

5133  . 

5332  . 

5530  . 

5728  . 

5927  . 
6125  . 
6324  . 
6523  . 
6722  . 

6920  . 
7119  . 
7318  . 
7517  . 
7716  . 


.2 


2687 
2731 
2776 

2821 
2865 
2910 
2955 
3000 

3044 
3089 
3134 
3178 
3223 

3268 
3313 
3357 
3402 
3447 

3492 
3537 
3581 
3626 
3671 

3716 
3761 
3805 
3850 
3895 

3940 
3984 
4029 
4074 
4119 

4164 
4209 
4253 
4298 
4343 

4567 
4792 
5016 
5241 
5465 

5689 
5914  . 
6138  . 
6363  . 
6587  . 

6812  . 
7037  . 
7261  . 
7486  . 
7710  . 

7935  . 
8160  . 
8384  . 
8609  . 
8834  . 


4466  . 
4538  . 
4610  . 

4682  . 
4754  . 
4826  . 
4898  . 
4970  . 

5042  . 
5114  . 
5186  . 
5258  . 
5330  . 

5402  . 
5474  . 
5546  . 
5618  . 
5696  . 

5762  . 
5834  . 
5906  . 
5977  . 
6049  . 

6121  . 
6193  . 
6265  . 
6337  . 
6409  . 

6481  . 
6S53  . 
6625  . 
6697  . 
6769  .. 

6841  .. 
6913  .. 
6985  .. 
7057  .. 

7129  .. 

7489  .. 
7849  .. 
8209  .. 
8569  .. 
8929  .. 

9289  .. 
9649  .. 
10009 
10369 
10729 

11089 
11449 
11809 
12169 
12529 

12889 
13249 
13609 
13969 
14329 


Number  of 
Trunks 


63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 

76 
77 
78 
79 
80 

81 
82 
83 
84 
85 


87 
88 

69 

90 

91 
92 
93 
94 
95 

96 
97 
98 
99 
100 

105 
110 
115 
120 
125 

130 
135 
140 
145 
150 

155 

160 
165 
170 
175 

180 
185 
190 
195 
200 
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(ii)  The  traffic  capacity  for  all 
interoffice  trunks  shall  be  based  on  full 
availability,  even  though  the  distant 
office  itself  is  not  engineered  to  provide 
full  availability  access. 

(iii)  The  Traffic  Table  may  also  be 
used  to  determine  the  approximate 
traffic  capacity  of  high-usage  intertoU 
trunks.  The  traffic  offered  to  high-usage 
groups  may  be  read  at  B.IO,  signifying 
that  10  percent  of  the  traffic  overflows 
to  the  alternate  route.  This  approximates 
the  HU12  table  used  by  AT&T. 

(iv)  In  reading  the  trunk  quantity  from 
the  table,  the  higher  quantity  shall  be 
used  when  the  CCS  load  is  three  or 
more  CCS  over  the  lower  quantity.  For 
example,  the  number  of  trunks  justified 
for  294  CCS  at  B.005  is  16,  but  for  295 
CCS  17  trunks  are  justified. 

(v)  Limited  availability  is  not 
permitted. 

(vi)  The  traffic  capacity  in  the 
following  table  should  be  used  for  small 
trunk  groups  such  as  pay  station,  special 
service  trunks,  revertive  circuits, 
intercept  and  PBX  trunks,  unless 
otherwise  specified  in  appendix  A  of 
this  section. 


Number  of  Circuits 

Permissit)i«  CCS 

1 
2 

3 
4 

10 
20 
30 
40 

(vii)  The  percentage  of  lines  equipped 
for  pushbutton  dialing  is  to  be  used  to 
determine  the  number  of  tone  receivers. 
Local  registers,  if  required,  shall  be 
supplied  on  the  basis  of  all  dial  pulse. 

12)  Grade  of  service,  (i)  Grade  of 
service  specifies  the  expected 
performance  when  there  are  adequate 
service  facilities  for  an  assumed  volume 
of  traffic.  It  is  expressed  as  a  portion  of 
the  total  traffic  during  a  busy  hour  that 
cannot  be  terminated  immediately  or 
within  a  predetermined  time  period  due 
to  congestion.  This  places  responsibility 
on  the  traffic  engineers  to  specify 
facilities  which  will  be  entirely 
satisfactory  to  the  users  and  which  can 
be  equipped  at  a  price  which  will  be 
accepted  as  reasonable. 

(ii]  The  number  of  calls  encountering 
dial  tone  delay  in  excess  of  3  seconds, 
measured  over  the  busy  hour  of  the  four 
high-consecutive  week  {4HW)  period, 
shall  not  be  more  than  1.5  percent. 

(iii)  The  average  post  dialing  delay 
objective  for  an  intraoffice  call  shall  not 
exceed  1  second.  This  includes  all 
connect,  operate,  and  translation  time. 

(iv)  The  line  to  Une  (intraoffice) 
network  matching  loss  objective  shall  be 
0.02  or  less. 

(v)  The  blocking  probabilities  related 
to  trunks  include  both  "mismatch" 


probability  and  probability  of  "all 
tnmks  busy."  It  is  Ukely  that  the 
"mismatch"  will  be  negligible  in  that 
many  digital  central  offices  have 
essentially  nonblocking  switching 
characteristics.  The  objectives  for  tnmk 
connections  are  as  follows: 

(A)  Subscriber  to  outgoing  trunk 
objective  0.01  or  less; 

(B)  Incoming  trunk  to  subscriber 
objective  0.02  or  less;  and 

(C)  Local  trunk  tandem  objective  0.01 
or  less. 

(vi)  Groups  of  common  service 
circuits  are  to  be  engineered  utilizing 
the  full  availability  traffic  tables  that 
appear  in  paragraph  (p)(l)(i)  of  this 
section  at  the  following  stipulated 
probabilities: 

(A)  Outgoing  trunks  to  2/6  MF  or  dial 
pulse  senders  at  B.OOl; 

(B)  Incoming  trunks  to  2/6  MF 
receivers  at  B.OOl; 

(C)  Incoming  nondelay  dial  trunks  to 
receivers  at  B.OOl;  and 

(D)  Incoming  trunks  with  start  dial  at 
B.Ol. 

(vii)  Remote  Switching  Terminals 
(RST's)  shall  meet  the  same  grade  of 
service  objectives  as  the  host. 

(3)  Holding  times.  For  the  purpose  of 
estimating  the  quantity  of  common 
control  circuits,  the  following  average 
holding  times  may  be  used.  These 
holding  times  are  conservative  and 
represent  the  average  effective  and 
ineffective  call.  If  these  holding  times 
are  to  be  used,  it  must  be  so  stated  in 
appendix  A  of  this  section. 

(i)  The  following  average  call  holding 
times  (HT)  may  be  used. 


Type  of  Call 


Intraoffice 
Revertive 
EAS 

Special  Service,  Intercept,  Ver- 
ification 
Toll.  CLR 
Toll.  S-S 
Ton.  PPCS 


HT— Sec- 
onds 


120 
150 
150 

60 
300 
240 
270 


(ii)  The  following  average  subscriber 
dialing  holding  times  may  be  used 
(times  used  to  dial  digits  do  not  include 
machine  time). 


Digits 
Dialed 

DP 
Sec. 

Push- 
button 
Sec. 

Operator,  Non-Pay 

Station 

1 

4.7 

3.4 

Special  SeoAce 

3 

7.7 

5.0 

Local 

7 

13.7 

8.2 

EAS 

7 

13.7 

8.2 

DDD:  1/0+7 

8 

15.2 

9.0 

DDD:  1/0+10 

11 

19.7 

11.4 

Dialing  Time  Per 

Digit 

- 

1.5 

0.8 

Dial  Tone  Response 

• 

3.2 

2.6 

(iii)  The  following  average  incoming 
register  holding  times  may  be  used 
(times  for  digit  registrations  do  not 
include  machine  time). 


Basic 

Addi- 
tional 
Per 
Digit 

Hold- 

Time 
(Sec.) 

Dig- 
Its 

MF  Receiver  from: 
Uo.  5  Crossbar— 

Non-LAMA 

No.  5  Crossbar— 

LAMA 

Crossbar  Tandem  & 

1.4 

2.3 

3.1 
1.4 

5.2 

4 

4 

4 
4 

4 

0.14 
0.14 
0.14 

No.  1  ESS 

0.14 

Key  Pulsing  Switch- 
board 

0.60 

DP  Receivers— 10 
PPSfrom: 

SxS 

Dialing  Switchboard 
4AToll 

6.0 
6.6 
5.6 
4.9 

4 

4 

5^ 

4 

1.5 
1.3 

• 

Crossbar  Tandem  .. 

1.2 

^Uo  reduction  for  fewer  digits. 

(iv)  The  following  average  sender 
holding  times  may  ba  used  (does  not 
include  machine  setup  and  release 
time). 


MF  Senders: 

No.  5  Crossbar 

Crossbar  Tarv 
dem&4A 
Toll' 

TSP/TSPS  ..„.. 

SxS-CAMA. 
Called  Num- 
ber   

SxS-CAMA, 
Calling  Num- 
ber   

DP  Senders— 10 
PPS: 

WithOveriap 
Pulsing' 


Basic 


Hold- 
ing 
Time 
(Sec.) 


1.5 


2.0 
2.4 


3.7 
1.3 


Digits 


9.1       Up  to  6         1.8 


Addi- 
tional 
Per 
Digit 


0.14 


0.14 
0.14 


0.14 
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Basic 

Addi- 

Per 

Digit 

Mow- 
ing 
Time 
(Sec.) 

Digits 

Without  Over- 
lap Pulsing  .. 

4.6 

4 

1.2 

'Add  1.3  seconds  for  ANI  outpulsing  on 
special  toll  (0+)  calls  and  on  ODD  ca«s  if  AMA 
is  not  provided. 

^Assumes  overlap  outpulsing  starting  on 
receiving  of  third  digit;  applies  only  to  calls 
handled  on  direct  trunk  groups. 

(4)  Traffic  data  requirements,  (i) 
Traffic  measurements  are  composed  of 
primarily  two  types — counts  and  usage. 
The  following  types  of  traffic  data 
recording  are  required: 

(A)  Peg  count  registers  shall  be 
incremented  when  a  successful  network 
connection  is  established  to  a  particular 
circuit  group  such  as  trunks,  senders, 
digital  receivers,  etc. 

(B)  Overflow  count  registers  shall  be 
incremented  when  access  to  a  particular 
circuit  group  is  denied  due  to  all 
resource  busy  condition. 

(C)  Network  blockage  count  registers 
shall  be  incremented  due  to  an 
unavailability  of  a  path  in  an  access  or 
switching  matrix  network. 

(D)  Usage  measurements  of  the  length 
of  time  associated  with  a  particular 
setup  event  or  network  connection  shall 
be  made.  Usage  data  measurements  are 
normally  collected  by  scanning  circuit 
groups  resources  every  10  or  100 
seconds  to  determine  busy/idle  states. 
Measurements  are  accumulated  and 
read  directly  in  CCS  (hundred  call 
seconds). 

(E)  Service  delay  measurements  shall 
provide  percentage  counts  of  the  calls 
for  a  particular  service  that  are  delayed 
beyond  a  specified  interval  of  time.  e.g.. 
calls  not  receiving  dial  tone  within  3 
seconds  after  call  origination. 

(il)  Traffic  data  shall  be  stored  in 
electronic  storage  registers  or  block  of 
memory  consisting  of  one  or  more  traffic 
counters  for  each  item  to  be  measured. 
The  registers  Usted  in  paragraph  (p)(4)(i) 
of  this  section  shall  be  associated  with 
the  Interoffice  trunks,  switching 
network  and  central  control  equipment 
in  such  a  manner  that  the  register 
readings  can  be  used  to  determine  the 
traffic  load  and  flow  to.  from  and  within 
the  system.  Two-way  trunks  shall  be 
metered  to  indicate  inward  and  outward 
seizures.  The  bidder  shall  indicate  what 
registers  are  to  be  supplied  and  their 
purpose. 

(iii)  The  measiu^d  data  shall  be 
shown  on  a  printout.  It  should  be 
possible  to  have  local  or  remote 
printout,  or  both.  Arrangement  shall  be 
made  for  automatic  data  printout  on 


command  for  15-.  30-.  or  60-minute 
intervals  as  required,  and  be  arranged 
for  automatic  start -stop  and  in 
accordance  with  revenue  separation 
procedures  current  at  the  time  of 
contract. 

(iv)  All  traffic  records  shall  have  dates 
and  times  and  office  identification. 

(q)  Transmission — (1)  General.  The 
transmission  characteristics  will  be 
governed  by  the  fact  that  the  switching 
matrix  will  be  based  on  digital 
operation.  Unless  otherwise  stated,  the 
requirements  are  in  terms  of  analog 
measurements  made  from  Main 
Distributing  Frame  (MDF)  to  MDF 
terminals,  excluding  cabling  loss. 

(2)  Impedance.  For  the  purpose  of  this 
section,  the  nominal  input  impedance  of 
analog  ports  in  an  end  office  shall  be 
900  ohms  for  2-wire  ports  and  600  ohms 
for  4-wire  ports.  Where  the  connecting 
facilitv  or  equipment  is  other  than  this 
impedance,  suitable  impedance 
matching  shall  be  provided  by  the 
bidder  when  specified  by  the  owner. 

(3)  Insertion  loss.  The  insertion  loss  in 
both  directions  of  transmission  at  1004 
Hz  shall  meet  the  following 
requirements  when  measured  with  a  0 
dBm  input  signal  at  900  ohms  (or  600 
ohms,  when  required)  at  a  temperature 
of77T±9°F(25»C±5»C). 

(i)  Trunk-to-trunk  or  trunk-to-line. 
The  loss  shall  be  set  between  0  and  0.5 
dB  for  2-wire  to  2-wire.  2-wire  to  4-wire. 
or  4-wire  to  4-wire  voice  frequency 
connections. 

(ii)  Line-to-line.  The  loss  shall  be  set 
between  0  and  2  dB. 

(iii)  Direct  digital  interface.  On  a 
direct  digital  interface,  the  loss  through 
the  office  shall  be  adjusted  to  the  proper 
level  in  the  receive  side. 

(iv)  Stability.  The  long-term  allowable 
variation  in  loss  through  the  office  shall 
be  ±  0.5  dB  from  the  loss  specified  by 
the  bidder. 

(4)  Frequency  response  (loss  relative 
to  1004  hz)  shall  meet  the  following 
requirements. 

^  (i)  Trunk-to-trunk. 


Loss  at  0  dBmO  Input' 

Frequency 
(Hz) 

2-Wlre  to  2- 
Wire 

4-Wir9to4- 
Wirs 

60 

200 

300-3000 

3300 
3400 

20  dB  Min.> 

OtoSdB 

-0.5dBto1 

dB 
1.5  dB  Max. 
0  to  3  dB 

16  dB  Min.» 
0to3dB 
-0.3  to +0.3 

dB 
1.5  dB  Max. 
0to3dB 

'(-)  means  less  loss  and  M  means  more 

loss. 

Transmit  End 
(ii)  Line-to-line. 


Frequency  (Hz) 


60 
300 

600-2400 
3200 


Loss  at  0  dBmO  Input' 


20d8Min.> 
-1  to4-3dB 
tidB 
- 1  to  +3  dB 


'(-)  means  less  loss  and  (♦)  means  more 
loss. 

*TransmttEnd 

(iii)  Trunk-to-line.  The  trunk-to-line 
frequency  response  requirements  shall 
be  a  compromise  between  those  values 
specified  in  paragraphs  (q)(4}(i)  and 
(q)(4)(ii)  of  this  section. 

(5)  Overload  level.  The  overload  level 
at  900  ohm  impedance  shall  be  +3 
dBmO. 

(6)  Cain  tracking  (linearity)  shall  meet 
the  following  requirements. 


Input  Signal  Level' 


■►3  to  -37dBmO 
-37 to  -SOdBmO 


Maximum  Gain  Devi- 
ation 


±0.5  dB 
±1  dB 


'1004  Hz  reference  at  0  dBmO. 

(7)  Return  loss,  (i)  The  specified 
return  loss  values  are  determined  by  the 
service  and  type  of  port  at  the 
measuring  (near)  end.  Two-wire  ports 
are  measured  (near  end)  at  900  ohms  in 
series  with  2.16  microfarads  and  4-wire 
ports  are  measured  at  600  ohms 
resistive. 

(ii)  Far  end  test  terminations  shall  be 
as  follows: 

(A)  Loaded  line  circuit — 1650  ohms  in 
parallel  with  the  series  combination  of 
.005  microfarads  and  100  ohms: 

(B)  Nonloaded  line  circuit — 800  ohms 
in  parallel  with  the  series  combination 
of  .05  microfarads  and  100  ohms; 

(C)  Special  service  fine  circuit 
including  electronic  lines  and  carrier 
lines — 900  ohms  in  series  with  2.16 
microfarads; 

(D)  Two-wire  trimk— 900  ohms  in 
series  with  2.16  microfarads;  and 

(E)  Four-wire  trunk — 600  ohms, 
(iii)  For  trunk-to-trunk  (2-wire  or  4- 

wire)  connections  the  echo  return  loss 
(ERL)  shall  be  27  dB.  minimum  and  the 
singing  return  loss  (SRL)  shall  be  20  dB. 
minimum  low  and  23  dB,  minimum 
high. 

(iv)  For  trunk-to-line  (2-wire  or  4- 
wire)  connections  the  ERL  shall  be  24 
dB,  minimum  and  the  SRL  shall  be  17 
dB,  minimum  low  and  20  dB,  minimum 
high. 

(v)  For  line-to-line  or  line-to-trunk  (2- 
wire  or  4-wire)  connections  the  ERL 
shall  be  18  dB,  minimum  and  the  SRL 
shall  be  12  dB.  minimum  low  and  IS 
dB.  minimum  high. 

(8)  Longitudinal  balance.  The 
minimum  longitudinal  balance,  with  dc 
loop  cunents  of  20  to  70  niA.  shall  bo 
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60  dB  at  all  firequencies  between  60  and 
2000  Hz.  55  dB  at  2700  Hz  and  50  dB 
at  3400  Hz.  The  method  of  measurement 
shall  be  as  specified  in  the  IEEE  Std 
4'!'?-1985,  IEEE  Standard  Test 


Procedure  for  Measuring  Longitudinal 
Balance  of  Telephone  Equipment 
Operating  in  the  Voice  Band.  Source 
voltage  level  shall  be  10  volts  root- 
mean-square  (rms). 


(9)  60  hz  longitudinal  current 
immunity.  Under  test  conditions  with 
60  Hz,  the  system  noise  shall  be  no 
greater  than  23  dBmCO  as  measured 
using  the  configuration  in  FiRure  1. 


Figure  1 — Measuring  the  Effects  of  Low  Frequency  Induction 


Tip 


Ring 


2,000 
Ohms 


A)  Note  3 


Tip  Line 


Note  4 


Ring  Line 


Longitudinal 
Noise  Choke 
(Note  2) 


Notes: 

1.  900  ohm  tennination,  C-message 
weighting,  hold  coil  off 

2.  SNC  Noise  Choke  35  W,  or  equivalent 

3.  Test  at  0.020  Adc  and  0.070  Adc 

4.  2 1 0.001  microferad,  150  Vdc 

(10)  Steady  noise  (idle  channel  at  900 
ohms  impedance)  measured  on  a 
terminated  call  shall  be  23  dBmCO 
maximum  and  average  18  dBmCO  or 
less.  The  3K  Hz  Flat  noise  should  be 
less  than  35  dBmCO  as  an  objective. 

(11)  Impulse  noise.  The  central  office 
switching  equipment  shall  be  capable  of 
meeting  an  impulse  noise  limit  of  not 
more  than  five  counts  exceeding  54 
dBmCO  voice  band  weighted  in  a  5- 
minute  period  on  six  such 
measurements  made  during  the  busy 
hour.  A  Northeast  Electronics  Company 


Transmission 
Test  Set 
Note  1 


Equipment 

Under 

Test 


R 


500  Ohms,  5  watt 


VM )  30  Vac 


TTS  4002  Impulse  Noise  Counter. 
Wilcom  T194C.  Hewlett  Packard  4945, 
or  equivalent,  should  be  used  for  the     • 
measurements.  The  measurement  shall 
be  made  by,pstablishing  a  normal 
connection  from  the  noise  counter 
through  the  switching  equipment  in  its 
oH'-hook  condition  to  a  quiet 
termination  of  900  ohms  impedance. 
Office  battery  and  signaling  circuit 
wiring  shall  be  suitably  segregated  from 
voice  and  carrier  circuit  wiring,  and 
&«me  talking  battery  filters  provided,  if 
and  as  required,  in  order  to  meet  these 
impulse  noise  limits. 

(12)  Crosstalk  couplinff.  Worst  case 
equal  level  crosstalk  is  to  be  75  dB 
minimum  in  the  range  200-3400  Hz. 
This  is  to  be  measured  between  any  two 


paths  through  the  system  connecting  a 
0  dBmO  level  tone  to  the  disturbing  pair. 

(13)  Quantizing  distortion,  (i)  The 
switching  system  shall  meet  the 
'  following  requirements. 


Input  Level 

(dBmO)  1004  or 

lOiOHz 

Minimum  Sional  to  Dis- 
tortion with  C-Message 
Weighting 

Oto  -30 
-30  to  -40 
-40  to  -45 

33  dB 
27  dB 
22  dB 

(ii)  Due  to  the  possible  loss  of  the 
least  significant  bit  on  direct  digital 
connections,  a  signal  to  distortion 
degradation  of  up  to  2  dB  may  be 
allowed  where  adequately  justified  by 
the  bidder. 


IMI 
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(14)  Absolute  delay.  The  absolute  one- 
way delay  through  the  switching 
system,  excluding  delays  associated 
with  RST  switching,  shall  not  exceed 
1000  microseconds  analog-to-analog 
measured  at  1800  Hz. 

(15)  Envelope  delay  distortion.  On  any 
properly  established  connection,  the 
envelope  delay  distortion  shall  not 
exceed  the  following  limits. 


Frequency  Range 

(H2) 

Microseconds 

1000  to  2600 
800  to  2800 
600  to  3000 
400  to  3200 

190 
350 
500 
700 

(16)  Digital  error  rate.  The  digital 
switching  system  shall  not  introduce  an 
error  into  digital  connections  which  is 
worse  than  one  error  in  10*  bits 
averaged  over  a  5-minute  period. 

(17)  Battery  noise.  Noise  across 
battery  at  power  board  distribution  bus 
terminals  shall  not  exceed  35  dBmC 
during  the  busy  hour. 

(18)  Radio  and  television  interference. 
The  central  office  switching  equipment 
shall  be  designed  and  installed  so  that 
radiation  of  high  frequency  noise  will  be 
limited  so  as  not  to  interfere  with  radio 
and  television  receivers. 

(r)  Timing  intervals — (1)  Type  of 
equipment  required.  The  equipment  for 
providing  the  specified  timing  intervals 
shall  be  solid-state. 

(2)  Tolerance.  Where  a  range  of  time 
is  specified  as  minimum  and  maximum, 
the  lower  limits  shall  be  considered  as 
controlling  and  the  variation  between 
this  minimum  and  the  actual  maximum 
shall  be  kept  as  small  as  practicable.  In 
no  case  shall  the  quoted  upper  limit  be 
exceeded. 

(3)  Permanent  signal  timing.  Lockout 
shall  occur  after  an  interval  of  20  to  30 
seconds  after  receipt  of  dial  tone  if  a 
"permanent"  condition  occurs  prior  to 
the  transmission  of  dial  pulses  or 
pushbutton  dialing  signals.  This  interval 
may  be  reduced  appreciably  during 
periods  of  heavy  traffic. 

(4)  Partial  dial  timing.  Partial  dial 
timicg  shall  be  within  15  to  37  seconds. 
This  tinoing  may  be  reduced  appreciably 
during  periods  of  heavy  traffic. 

(5)  charge  delay  timing.  Charge  delay 
timing  shall  be  within  2  seconds. 

(6)  "Dont  answer"  disconnect  timing. 
On  revertive  calls,  a  "don't  answer" 
disconnect  feature  shall  be  provided 
whidi  shall  operate  within  a  period  of 


2  to  4  minutes  should  the  called  party 
not  answer. 

(7)  Called  party  disconnect  timing. 
Timed  disconnect  of  a  terminating  path 
under  control  of  the  called  party  shall 
be  10  to  32  seconds. 

(8)  Timing  intervals  for  signals 
involved  in  distance  dialing.  Timing 
intervals  shall  be  provided  to  meet  the 
requirements  for  distance  dialing 
equipment,  which  have  been 
established  in  Bellcore  document  SR- 
TSV-002275.  BOC  Notes  on  the  LEG 
Networks — 1990.  Some  of  the  more 
important  times  which  this  document 
specifies  are  for: 

(i)  Disconnect  signal; 

(ii)  Wink  signal; 

(iii)  Start  dialing  signal; 

(iv)  Pulse  delay  signal; 

(v)  Go  signal; 

(vi)  Digit  timing;  and 

(vii)  Sender,  register,  and  link 
attachment  timing. 

(s)  Power  requirements  and 
equipment-4l)  Operating  voltage.  The 
nominal  operating  voltage  of  the  central 
office  shall  be  48  volts  dc.  provided  by 
a  battery  with  the  positive  side  tied  to 
system  ground. 

(2)  Batteries,  (i)  When  battery  cells  of 
the  lead  antimony  type  are  specified, 
the  pasted  plate  type  shall  be 
considered  adequate. 

(ii)  When  leaa  calcium  cells  are 
specified,  no  cell  shall  differ  from  the 
average  voltage  of  the  string  of  fully 
charged  cells  by  more  than  ±0.03  volt 
when  measured  at  a  charging  rate  in 
amperes  equivalent  to  10  percent  of  the 
ampere  hour  capacity  of  the  cells. 
Similarly,  when  cells  are  fully  charged 
and  floating  between  2.30  and  2.33  volts 
per  cell,  the  cell  voltage  of  any  cell  in 
a  given  string  shall  not  differ  more  than 
±0.03  volt  from  the  average.  These 
requirements  are  for  test  purposes  only 
and  do  not  apply  to  operating 
conditions. 

(iii)  Voltage  readings  shall  be 
corrected  by  a  temperature  coefficient  of 
0.0033  volt  per  degree  F  (0.006  per 
degree  C).  whenever  temperature 
variations  exist  between  cells  in  a  given 
string.  This  correction  factor  shall  also 
be  applied  when  comparing  cell 
voltages  taken  at  different  times  and  at 
different  temperatures.  The  correction 
factor  shall  be  added  to  the  measured 
voltage  when  the  temperature  is  above 
77°F  (ZS'C)  and  subtracted  when  the 
temperature  is  below  77°F  (25°C). 

(iv)  The  specific  gravity  readings  of 
lead  antimony  cells  at  full  charge  shall 


be  1.210  ±  .010  at  77T  (25°G)  at 
maximum  electrolyte  height. 

(v)  When  counter  cells  are  supplied 
by  the  bidder,  they  shall  be  the  dry 
counter  electromotive  force  (GEMF) 
type. 

(vi)  When  lead  antimony  batteries  are 
specified,  they  shall  be  designed  to  last 
a  minimum  of  10  years  when 
maintained  on  a  full  float  operation 
between  2.15  and  2.17  volts  per  cell. 
When  lead  calcium  batteries  are 
specified,  they  shall  be  designed  to  last 
a  minimum  of  20  years  when 
maintained  on  full  float  operation 
between  2.17  and  2.25  volts  per  cell. 
The  battery  shall  be  clearly  designated 
as  "antimony"  or  "calcium"  by  means 
of  stencils,  decals  or  other  devices. 

(vii)  Each  battery  cell  shall  be 
equipped  with  an  explosion  control 
device. 

(viii)  The  battery  size  shall  be 
calculated  in  accordance  with  standard 
procedures.  The  battery  in  no  case  shall 
have  a  reserve  capacity  in  ampere  hours 
less  than  four  times  the  current  capacity 
of  the  largest  charger. 

(3)  Charging  equipment,  (i)  Charging 
shall  be  on  a  full  float  basis.  The 
rectifiers  shall  be  of  the  full  wave,  self- 
regulating,  constant  voltage,  solid-sfate 
type  and  shall  be  capable  of  being 
turned  on  and  off  manually. 

(ii)  When  charging  batteries,  the 
voltage  at  the  battery  terminals  shall  be 
adjustable  and  shall  be  set  at  the  value 
recommended  for  the  particular  battery 
being  charged,  providing  it  is  not  above 
the  maximum  operating  voltage  of  the 
switching  system  equipment  The 
voltage  shall  not  vary  more  than  plus  or 
minus  0.02  volt  per  cell  between  10 
percent  load  and  100  percent  load. 
Between  3  percent  and  10  percent  load, 
the  output  voltage  shall  not  vary  more 
than  plus  or  minus  0.04  volt  per  ceil. 
Beyond  full  load  current,  the  output 
voltage  shall  drop  sharply.  The  output 
voltage  shall  be  maintained  with  the 
line  voltage  variations  of  plus  or  minus 
10  percent.  Provision  shall  be  made  to 
change  the  output  voltage  of  the  rectifier 
manually  to  2.25  volts  per  cell  to 
provide  an  equalization  charge  on  the 
battery. 

(iii)  The  chai^ger  noise  shall  not 
exceed  22  dBmC  when  measured  with 
a  suitable  noise  measuring  set  and 
under  the  rated  battery  capacitance  and 
load  conditions  as  determined  in  Figure 
2. 


30954         Federal  Register  /  Vol.  58,  No.  102  /  Friday,  May  28,  1993  /  Rules  and  Regulations 


Figure  2— Charger  Noise  Test 
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The  manufecturer  may  elect  to  eliminate  the 
capacitor  C  from  the  measurement. 

A.  Capacitance  in  )iF  «  30,000  |iF  pet 
ampere-hour  per  cell.  For  example,  25 
cells  at  100  ampere-hour  would  be 
equivalent  to  a  capacitance  of: 

(30,000  X  10G)/25  =  120,000  nF 

B.  The  value  of  the  resistive  load  R  is 
determined  by  the  nominal  battery 
voltage  in  volts  divided  by  the  full  load 
rating  in  amperes.  For  example,  for  a  48 
volt  battery  and  a  full  load  cxirrent  of  24 
amperes,  the  load  resistance  R  is  48/24 
■  2  ohms  of  appropriate  power  handling 
capacity. 

(iv)  The  charging  equipment  shall 
indicate  a  failure  of  charging  current, 
whether  due  to  ac  power  failure,  an 
internal  failure  in  the  charger,  or  to 
other  circumstances  which  might  cause 
the  output  voltago  of  the  charger  to  drop 
below  the  battery  voltage.  Where  a  ' 
supplementary  constant  current  charger 
is  used,  an  alarm  shall  be  provided  to 
indicate  a  failure  of  the  charger. 

(v)  Audible  noise  developed  by  the 
chai^g  equipment  shall  be  kept  to  a 
minimimi.  Acoustic  noise  resulting  from 
operation  of  the  rectifier  shall  be 


expressed  in  terms  of  dB  indicated  on 
a  soimd  level  meter  conforming  to  ANSI 
Sl.4-1983,  Specification  for  Sotmd 
Level  Meters,  and  shall  not  exceed  65 
dB  (A-weighting)  measured  at  any  point 
5  feet  (152.4  cm)  from  any  vertical 
surface  of  the  rectifier. 

(vi)  The  charging  equipment  shall  be 
designed  so  that  neither  the  charger  nor 
the  central  office  switching  equipment 
is  subject  to  damage  in  case  the  battery 
circuit  is  opened  for  any  value  of  load 
within  the  normal  hmits. 

(vii)  The  charging  equipment  shall 
have  a  capacity  to  meet  the 
requirements  of  central  office  size  and 
special  requirements  of  the  owner  in 
appendix  A  of  this  section. 

(viii)  Minimimi  equipment 
requirement  for  chargers  is  one  of  the 
following: 

(A)  Two  chargers  either  capable  of 
carrying  the  full  office  load  as  specified 
in  Item  12  of  appendix  A  of  this  section; 
or 

(B)  Three  chargers  each  capable  of 
carrying  half  the  office  load  as  specified 
in  Item  12  of  appendix  A  of  this  section. 


(4)  Miscellaneous  voltage  supplies,  (i) 
Any  power  supply  required  for  voltages 
other  than  the  primary  battery  voltage 
shall  be  provided  by  either  a  solid-state 
dc-to-dc  converter  or  dc-to-ac  inverter, 
operating  from  the  central  office  battery 
or  from  a  separate  battery  and  charger. 
These  power  supplies  shall  meet  the 
noise  limit  specified  for  chargers  in 
paragraph  (s)(3)(iii)  of  this  section, 
except  the  capacitor  "C"  shall  be 
eliminated  and  the  resistive  load  "R" 
shall  be  determined  by  the  nominal 
output  voltage  in  volts  divided  by  the 
full  load  ctirrent  rating  in  amperes.  This 
requirement  dees  not  preclude  the  use 
of  commercial  ac  power  to  operate 
input/output  devices. 

(ii)  Power  converters  required  for  the 
purpose  of  providing  various  operating 
voltages  to  printed  circuit  boards  or 
similar  equipment  employing  electronic 
components  shall  be  provided  in 
duplicate  with  each  unit  capable  of 
immediately  assuming  the  hill  operating 
load  upon  failure  of  a  unit.  An 
exception  to  the  duplicate  power 
converter  requirement  permits 
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nonduplicated  power  converter(s)  to  be 
utilized  where  there  is  full  compliance 
with  the  following  criteria. 

(A)  The  failure  of  any  single 
nonduplicated  power  converter  shall 
not  reduce  the  grade  of  service  of 
common  control  and  service  circuits  to 
any  individual  line  or  trunk  by  more 
than  50  percent. 

(B)  The  failure  of  any  single 
nonduplicated  power  converter  shall 
not  reduce  the  traffic  carrying  capacity 
of  any  interoffice  trunk  group  by  more 
than  50  percent. 

(C)  In  central  office  switching  systems 
of  400  or  more  equipped  lines,  any 
single, nonduplicated  power  converter 
failure  shall  not  cause  a  complete  loss 
of  service  to  more  than  100  equipped 
lines. 

(D)  In  central  office  switching  systems 
of  less  than  400  equipped  lines,  any 
single  nonduplicated  power  converter 
failure  shall  not  cause  a  complete  loss 
of  service  to  more  than  25  percent  of  the 
total  equipped  lines. 

(5)  Ringing  generators.  Ringing 
generators  supplied  on  an  ancillary 
basis  shall  be  selected  from  REA 
Bulletin  17551-100,  List  of  Materials 
Acceptable  for  Use  on  Telephone 
Systems  of  REA  Borrowers.  Regardless 
of  whether  the  ringing  is  generated  on 
an  ancillary  basis  or  is  generated 
integrally  to  the  switching  system,  the 
ringing  equipment  shall  meet  the 
requirements  of  this  section. 

fi)  Ringing  equipment  provisioning. 
(A)  Redundant  ringing  equipment  shall 
be  provided.  There  shall  be  automatic 
transfer  to  the  redundant  equipment 
within  the  period  of  one  ringing  cycle, 
in  case  of  failure  of  the  equipment  in 
use  (either  regular  or  standby). 
Automatic  transfer  shall  not  take  place 
under  any  other  conditions.  Manual 
transfer  in  each  direction  shall  be 
provided. 

(BJ  An  exception  to  the  redundant 
ringing  equipment  requirement  permits 
nonredundant  ringing  equipment  to  be 
utilized  where  there  is  full  compUance 
with  the  following  service  criteria. 

(1)  In  a  central  office  switching 
system  of  400  or  more  equipped  lines, 
a  single  nonduplicated  ringing  source 
failure  shall  not  cause  the  complete  loss 
of  ringing  capability  to  more  than  100 
lines. 

(2)  In  a  central  office  switching 
system  of  less  than  400  equipped  lines, 
a  single  nonredundant  ringing  source 
failure  shall  not  cause  the  complete  loss 
of  ringing  capability  to  more  than  25 
percent  of  the  total  equipped  lines. 

(ii)  Output  voltage.  (A)  The  ringing 
generators  shall  have  an  output  voltage 
which  approximates  a  sine  wave  and 
shall  be  suitable  for  ringing  decimonic. 


synchromonic.  harmonic  or  straight-line 
ringers,  as  specified  in  appendix  A  of 
this  section. 

(B)  The  ringing  generator  shall  obtain 
its  energy  from  the  nominal  48-volt 
office  battery. 

(C)  The  output  of  each  generator  shall 
have  three  or  more  voltage  taps  or  a 
single  tap  with  associated  variable 
control.  Taps  or  control  shall  be  easily 
accessible  as  installed  in  the  field. 
Software  control  of  ringing  generator 
outputs  via  I/O  devices  may  be  provided 
in  lieu  of  taps.  The  taps,  or  equivalent, 
shall  be  designated  L,  M,  and  H.  The 
variable  control  shall  have  a  locking 
device  to  prevent  accidental 
readjustment.  The  outputs  at  the 
terminals  of  the  generators  with  a 
voltage  input  of  52.1  volts  and  rated  full 
resistive  load  shall  be  as  follows. 


Frequency  Range 
(Hz) 

Output  Volts  rms 
(Tolerance  3  Volts) 

L 

M 

H 

16  2/3  through  20  .. 

21  through  30  

31  through  42  

43  through  54  

90 

95 

100 

110 

105 
110 
115 
125 

120 
120 
130 
140 

(D)  No  voltages  in  excess  of  the  values 
in  column  H  of  the  table  in  paragraph 
(s){5)(ii)(C)  of  this  section  shall  be 
provided  at  the  output  taps.  Additional 
intermediate  and/or  lower  taps  may  be 
provided  without  restriction. 

(iii)  Voltage  regulation.  (A)  The 
output  voltage  for  resistive,  capacitive 
power  factor  of  0.8,  and  inductive 
power  factor  of  0.5  loads  from  no  load 
to  full  rated  output  with  52.1  volts  input 
battery  shall  not  vary  more  than  ±3 
percent  from  the  output  voltage 
measured  at  1/2  rated  output.  1.0  power 
factor  with  52.1  volts  dc  input  appHed. 

(B)  The  output  voltage  for  resistive, 
capacitive  power  factor  of  0.8,  and 
inductive  power  factor  of  0.5  bom  no 
load  to  full  rated  output  with  input 
battery  variations  between  48-56  volts 
dc  shall  not  vary  more  than  ±10  percent 
from  the  output  voltage  measured  at  1/ 

2  rated  output  and  1.0  power  factor  with 
52.1  volts  dc  input  applied. 

(C)  The  output  voltage  for  resistive, 
capacitive  power  factor  of  0.8,  and 
inductive  power  factor  of  0.5  loads  from 
no  load  to  full  rated  output  and  with 
input  battery  variations  between  44-56 
volts  dc  shall  not  vary  more  than  +10/ 

- 15  percent  from  the  output  voltage 
measured  at  1/2  rated  output  and  1.0 
power  factor  with  52.1  volts  dc  input 
applied. 

(iv)  Cross  ringing.  Unwanted  voltage 
caused  by  harmonic  distortion  or 
intermodulation  distortion  shall  not 
exceed  15  volts  rms  when  measured 


within  ±5  Hz  of  any  other  assigned 
ringing  frequency  under  any  condition 
of  load  or  input  battery  specified  by 
paragraph  (s)(5)(iii)  of  this  section. 

(v)  Frequency  stability.  At  ambient 
temperature  of  70°  ±5°F  (21°  lO-a'C),  for 
any  combination  of  capacitive  power 
factor  of  0.8.  inductive  power  factor  of 
0.5,  and  resistive  loads  with  variations 
in  input  battery  ranging  from  44  to  56 
volts,  the  output  frequency  shall  not 
vary  more  than  ±1/3  Hz  or  ±1  percent, 
whichever  is  less  stringent.  At 
temperatures  between  15°F  (4'C}  to 
130°F  (54°C),  and  for  any  combination 
of  resistive  load  and  variations  in  input 
battery  ranging  from  44-56  volts,  the 
output  frequency  shall  not  vary  more 
than  ±1/3  Hz  or  ±1  percent,  whichever 
is  less  stringent. 

(vi)  Self-protection  on  overloads.  The 
ringing  generator  equipment  shall  be 
capable  of  withstanding  a  short  circuit 
across  any  pair  of  output  terminals  for 
a  period  of  5  minutes  without  fuse 
operation  or  damage. 

(6)  Interrupter  equipment,  (i)  The 
interrupter  shall  be  an  integral  part  of 
the  switching  system  and  shall  be 
controlled  by  any  call  processor  or 
equivalent. 

(ii)  The  ringing  cycle  provided  by  the 
interrupter  equipment  shall  not  exceed 
6  seconds  in  length.  The  ringing  period 
should  be  2  seconds,  except  in  cases 
where  offices  with  four-party 
multifrequency  ringing  cannot  be 
arranged  to  provide  a  2-second  ring.  In 
such  cases,  arrangements  for  providing 
four  ringing  periods  of  1.25-1.40 
seconds  each  in  a  6-second  ringing  cycle 
will  be  satisfactory. 

(7)  Power  panels,  (i)  Battery  and 
charger  control  switches,  dc  voltmeters, 
dc  ammeters,  fuses  and  circuit  breakers, 
supervisory  and  timer  circuits  shall  be 
provided  as  required.  Voltmeters  shall 
be  provided  as  specified  by  the  owner. 

(li)  Portable  or  panel  mounted 
frequency  meters  shall  be  provided  as 
specified  by  the  owner  unless  the 
system  is  equipped  to  measure  actual 
ringing  generator  voltage  and  frequency 
outputs  internally.  If  the  system  is 
equipped  to  make  such  measurements 
and  print  the  results,  the  bidder  is  not 
required  to  provide  a  fi^quency  meter. 

(iii)  Power  panels,  cabinets  and 
shelves,  and  associated  wiring  shall  be 
designed  initially  to  handle  the 
exchange  when  it  reaches  its  ultimate 
capacity  as  specified  by  the  owner. 

(iv)  The  power  panel  shall  be  of  the 
"dead  front"  type. 

(t)  Main  distributing  frames.  (1)  The 
main  distributing  frame  shall  provide 
terminals  for  terminating  all  incoming 
cable  pairs.  Arresters  shall  be  provided 
for  all  incoming  cable  pairs,  or  for  a 
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smaller  number  of  pairs  if  specified, 
provided  an  acceptable  means  of 
temporarily  grounding  all  terminated 
pairs  which  are  not  equipped  with 
arresters  is  furnished. 

(2)  The  current  carrying  capacity  of 
each  arrester  and  its  associated 
mounting  shall  coordinate  with  a  #22 
gauge  copper  conductor  without  causing 
a  self-sustaining  fire  or  permanently 
damaging  other  arrester  positions. 
Where  all  cable  pairs  entering  the 
central  office  are  #24  gauge  or  finer,  the 
arresters  and  mountings  need  only 
coordinate  with  #24  gauge  cable 
conductors.  Item  13  of  appendix  A  of 
this  section  designates  the  gauge  of  the 
cable  conductors  serving  the  host  office. 
Item  7  of  appendix  B  of  this  section 
designates  the  gauge  of  the  cable 
conductors  serving  the  RST(s). 

(3)  Central  office  protectors  shall  be 
mounted  and  arranged  so  that  outside 
cable  pairs  may  be  terminated  on  the 
left  side  of  protectors  (when  facing  the 
vertical  side  of  the  MDF)  or  on  the  back 
surface  of  the  protectors.  Means  for  easy 
identification  of  pairs  shall  be  provided. 

(4)  Protectors  snail  have  a  "dead 
fi"ont"  (either  insulated  or  grounded) 
whereby  hve  metal  parts  are  not  readily 
accessible. 

C5)  Protectors  shall  be  provided  with 
an  accessible  terminal  of  each  incoming 
conductor  which  is  suitable  for  the 
attachment  of  a  temporary  test  lead. 
They  shall  also  be  constructed  so  that 
auxiliary  test  fixtures  may  be  applied  to 
open  and  test  the  subscriber's  circuit  in 
either  direction.  Terminals  shall  be 
tinned  or  plated  and  shall  be  suitable  for 
wire  wrapped,  insulation  displacement 
or  connectorized  connections. 


(6)  If  specified  in  appendix  A  of  this 
section,  each  protector  group  shall  be 
furnished  with  a  factory  assembled  tip 
cable  for  splicing  to  the  entrance  cable; 
the  tip  cable  to  be  20  feet  (610  cm)  in 
length  unless  otherwise  specified. 
Factory  assembled  tip  cable  shall  be  #22 
gauge  and  selected  from  R£A  Bulletin 
17551-100,  List  of  Materials  Acceptable 
for  Use  on  Telephone  Systems  of  REA 
Borrowers.  Tip  cable  requirements  are 
provided  in  REA  Bulletin  345-«7,  PE- 
87,  REA  Specification  for  Terminating 
(TIP)  Cable.  Cables  having  other  kinds 
of  insulation  and  jackets  which  have 
equivalent  resistance  to  fire  and  which 
produce  less  smoke  and  toxic  fumes 
may  be  used  if  specifically  approved  by 
REA. 

(7)  Protectors  shall  be  mounted  on 
vertical  supports,  with  centers  not 
exceeding  9  inches  (22.9  cm).  The  space 
between  protector  units  shall  be 
adequate  for  terminating  conductors. 

(8)  Cable  supporting  framework  shall 
be  provided  between  the  cable  entrance 
and  the  MDF  when  overhead  cable 
entrance  is  specified  in  Item  14.3.3  of 
appendix  A  of  this  section. 

(9)  The  main  distributing  frame  shall 
be  equipped  with  a  copper  ground  bus 
bar  having  the  conductivity  of  a  #6 
American  Wire  Gauge  (AWG)  copper 
conductor  or  a  greater  conductivity,  or 
may  consist  of  another  metal  if 
specifically  approved,  provided  it  has 
adeouate  cross-sectional  area  to  provide 
conductivity  equivalent  to,  or  better 
than,  bare  copper.  A  guardrail  or 
equivalent  shall  also  be  furnished. 

(10)  Other  features  not  specified  in 
paragraph  (t)  of  this  section  may  be 
required  at  the  option  of  the  owner,  if 


checked  in  Item  13.4  of  appendix  A  of 
this  section. 

(11)  Main  fi-ame  protector  makes  and 
types  shall  be  selected  only  from  REA 
Bulletin  17551-100,  List  of  Materials 
Acceptable  for  Use  on  Telephone 
Systems  of  REA  Borrowers.  Protectors 
shall  be  capable  of  easy  removal. 

(u)  Electrical  protection — (1)  Surge 
protection,  (i)  Adequate  electrical 
protection  of  central  office  switching 
equipment  shall  be  included  in  the 
design  of  the  system.  The  characteristics 
and  application  of  protection  devices 
shall  be  such  that  they  enable  the 
central  office  switching  equipment  to 
withstand,  without  damage  or  excessive 
protector  maintenance,  the  dielectric 
stresses  and  ourents  that  are  produced 
in  line-to-groimd  and  tip-to-ring  circuits 
through  the  equipment  as  a  result  of 
induced  or  conducted  lightning  or 
power  system  fault-related  surges.  All 
wire  terminals  connected  to  outside 
plant  wire  or  cable  pairs  shall  be 
protected  from  voltage  and  current 
surges. 

(ii)  Central  office  switching 
equipment  shall  pass  laboratory  tests, 
simulating  the  hostile  electrical 
environment,  before  being  placed  in  the 
field  for  the  purpose  of  obtaining  field 
experience.  There  are  five  basic  types  of 
laboratory  tests  which  shall  be  applied 
to  exposed  terminals  in  an  effort  to 
determine  if  the  equipment  will  survive. 
Figure  3  summarizes  these  tests  and  the 
minimum  acceptable  levels  of 
protection  for  equipment  to  pass  them. 


Figure  3— Summary  of  Electrical  Requirements  and  Tests 
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(iii)  Two  categories  of  surge  tests.  (A) 
Current  surge  tests  simulate  the  stress  to 
which  a  relatively  low  impedance  path 
may  be  subjected  before  main  frame 
protectors  break  down.  Paths  with  a  100 
Hz  impedance  of  50  ohms  or  less  shall 
be  subjected  to  current  surges, 
employing  a  10  x  lOOO  microseconds 


Voltage 

or 
Current 


waveshape  as  defined  in  Figure  4.  For 
the  purpose  of  determining  this 
impedance,  arresters  which  are 
mounted  within  the  equipment  are  to  be 
considered  zero  impedance.  The  crest 
current  shall  not  exceed  500A;  however, 
depending  on  the  impedance  of  the  test 
specimen  this  value  of  current  may  be 


lower.  The  crest  current  through  the 
sample,  multiplied  by  the  sample's  100 
Hz  impedance,  shall  not  exceed  1000 
volts  (V).  Where  sample  impedance  is 
less  than  two  ohms,  crest  current  shall 
be  limited  to  500A  as  shown  in  Figure 


Figure  4— ExpUination  of  Surge  Waveshape 


i 

' 

Peak 

90% 

50% 

10% 

l-T._^ 


TIME 


Surge  Waveshape  is  defined  as  follows: 
Rise  Time  x  Time  to  Decay  to  Half  Crest 
Value 
(For  example,  10  x  1000  )is) 


Notes: 
Ti  =  Time  to  determine  the  rate  of  rise.  The 
rate  of  rise  is  determined  as  the  slope 


between  10%  and  90%  of  peak  voltage 
or  current. 
Ti «  Time  to  50%  of  peak  voltage  (decay 
to  half  value). 
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Figure  5— Expbnalion  of  Surge  Waveshape 
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(B)  Sixty  Hertz  (60  Hz)  current- 
carrying  tests  should  be  applied  to 
simulate  an  ac  power  fault  which  is 
conducted  to  the  unit  over  the  cable 
pairs.  The  test  should  be  limited  to  10 
amperes  rms  at  60  Hz  for  a  period  of  11 
cycles  (0.1835  seconds)  and  should  be 
applied  longitudinally  from  line  to 
ground  (see  Figures  3  and  6  of  this 
section). 
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Figure  6— 4>0  Hz  Current  Surge  Test 
>     100 


Timer 
0.183  Sec. 


± 


>    100 

Rs 


60  Hz 

@  V 


V— 700  Volts  RMS  (Approximately  lOOOV 

Peak). 
Z60 — Test  specimen  impedance  to  be 
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never  less  than  50  Q  longitudinal.) 


ZeoHz 

Rs 

0 

140 

10 

-'' 

120 

20 

100 

50 

100 

Over  50 

100 

(C)  AC  power  service  surge  voltage 
tests  should  be  applied  to  the  power 
input  terminals  of  ac  powered  devices 
to  simulate  switching  surges  or 
lightning-induced  transients  on  the  ac 


power  system.  The  test  shall  employ  a 
1.2  X  50  microseconds  waveshape  with 
a  crest  voltage  of  2500V. 
Communications  line  protectors  may  be 
left  in  place  for  this  test.  Borrowers  are 
urged  to  install  commercially  available 
surge  protectors  at  the  ac  service 
entrance  as  part  of  their  COE  building 
program. 

(D)  Voltage  surge  tests  simulate  the 
voltage  stress  to  which  a  relatively  high 
impedance  path  may  be  subjected  before 
primary  protectors  break  down  and 
protect  the  circuit.  To  assure 
coordination  with  the  primary 
protection  while  reducing  testing  to  the 
minimum,  voltage  surge  tests  should  be 
conducted  at  a  1000  volts  with  primary 
arresters  removed  for  devices  protected 


Ring 


by  carbon  blocks,  or  the  +3  sigma  dc 
breakdown  of  other  primary  arresters. 
Surge  waveshape  should  be  10  x  1000 
microseconds. 

(E)  Arrester  response  delay  tests  are 
designed  to  stress  the  equipment  in  a 
manner  similar  to  that  caused  by  the 
delayed  breakdown  of  gap  type  arresters 
when  subjected  to  rapidly  rising 
voltages.  Arresters  shall  be  removed  for 
these  tests,  the  peak  surge  voltage 
should  be  the  *3  sigma  breakdown  of 
the  arrester  in  question  on  a  voltage 
rising  at  lOOV  per  microsecond  and  the 
time  for  the  surge  to  decay  to  half 
voltage  shall  equal  at  least  the  delay 
time  of  the  tube,  as  explained  in  Figure 
7. 
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Figure  7 — Explaiuition  of  Arrester  Response  Dcby  Time 
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The  delay  time  is  that  period  of  time  when 
the  potential  across  an  arrester  exceeds  its  dc 
firing  level. 

(iv)  Five  applications  of  each  polarity 
for  the  surge  tests  and  three  for  the  60 
Hz  Current  Carrying  Test  are  the 
minimum  required.  All  tests  should  be 
conducted  with  not  more  than  1  minute 
between  consecutive  applications  in 
each  series  of  three  or  five  to  a  specific 
configuration  so  that  heating  effects  will 
be  cumulative.  As  not  all  tests  are 
required  in  every  application, 
nonapplicable  tests  should  be  omitted. 
Tests  should  be  conducted  in  the 
following  sequence. 

(A)  Current  Impulse  Test. 

(B)  Sixty  Hertz  (60  Hz)  Current 
Carrying  Test. 

(C)  AC  Power  Service  Impulse  Voltage 
Test. 

(D)  Voltage  Impulse  Test. 

(E)  Arrester  Response  Delay  Test, 
(v)  Tests  should  be  applied  between 

each  of  the  following  terminal 
combinations  for  all  line  operating 
conditions. 
(A)  Line  tip  to  ring. 


(B)  Line  ring  to  ground. 

(C)  Line  tip  to  ground. 

(D)  Line  tip  to  ring  tied  together  to 
groimd. 

(2)  Extraordinary  surge  protection.  A 
central  office  or  RST  may  be  located  in 
an  area  where  ground  conditions 
prevent  the  reasonable  economic 
achievement  of  a  low  resistance  to 
groimd  and/or  there  exists  a  greater  than 
average  probability  of  surge  damage. 
Such  an  unusually  hostile  operating 
environment  shall  be  recognized  and 
taken  into  consideration  by  the  bidder 
in  the  engineering  and  specification  of 
the  central  office  switching  system  and 
line  protection.  This  subject  of  operating 
environment,  ground  conditions,  etc., 
should  be  discussed  at  the  time  of 
technical  presentation  to  assure  the 
owner  that  adequate  system  protection 
will  be  provided  by  the  bidder. 

(3)  Dielectric  strength.  Arresters  shall 
be  removed  for  all  dielectric  strength 
tests.  The  duration  of  all  dielectric 
strength  tests  shall  be  at  least  1  second. 
The  applied  potential  shall  equal  or 
exceed  the  +3  sigma  dc  breakdown 


voltage  of  the  arrester,  provided  by  the 
COE  manufacturer.  Direct  current 
potentials  shall  be  applied  between  all 
line  terminals  and  equipment  chassis 
and  between  these  terminals  and 
grounded  equipment  housings  in  all 
instemces  where  the  circuitry  is  dc  open 
circuit  fix)m  the  chassis,  or  connected  to 
the  chassis  through  a  capacitor. 

(4)  Insulation  resistance.  Following 
the  dielectric  tests,  the  insulation 
resistance  of  the  installed  electrical 
circuits  between  wires  and  ground,  with 
the  normal  equipment  grounds 
removed,  shall  not  be  less  than  10 
megohms  at  500  volts  dc  at 
approximately  room  temperature  (68°F 
(20°C))  and  at  a  relative  humidity  of 
approximately  50  percent.  The 
measurement  shall  be  made  after  the 
meter  stabilizes,  unless  the  requirement 
is  met  sooner.  Arresters  shall  be 
removed  for  these  tests. 

(5)  Self-protection,  (i)  All  components 
shall  be  of  the  self-protecting  type, 
capable  of  being  continuously  energized 
at  rated  voltage  without  injurious 
results. 


IMI 
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(ii)  The  unit  equipment  shall  not  be 
permanently  damaged  by  accidental 
short  circuits  of  any  duration  across 
either  the  central  office  side  tip  and  ring 
or  the  line  side  tip  and  ring.  A  test  is 
to  be  made  with  the  unit  energized  at 
the  highest  recommended  voltages. 

(6)  Static  discharge.  Assemblies 
subject  to  damage  by  static  discharge 
shall  be  identified  and  special  handling 
instructions  shall  be  supplied. 

(v)  M/sce/yaneous— (1)  Office  wire.  All 
office  wire  shall  be  of  soft  annealed 
tinned  copper  wire  meeting  the 
requirements  of  ASTM  Specification  B 
.13-91,  Standard  Specification  for 
Tinned  Soft  or  Annealed  Copper  Wire 
for  Electrical  Purposes,  and  of  suitable 
cross-section  to  provide  safe  current 
carrying  capacity  and  mechanical 
strength.  The  insulation  of  installed 
wire,  connected  to  its  equipment  and 
frames,  shall  be  capable  of  withstanding 
the  same  insulation  resistance  and 
dielectric  strength  requirements  as  given 
in  paragraphs  (u)(3)  and  (u)(4)  of  this 
section  at  a  temperature  of  120°F  (49°C) 
and  a  relative  humidity  of  90  percent. 

(2)  Wire  wrapped  terminals.  These 
terminals  are  preferred  and  where  used 
shall  be  of  a  material  suitable  for  wire 
wrapping.  The  connections  to  them 
shall  be  made  with  a  wire  wrapping  tool 
with  the  following  minimum  number  of 
successive  nonoverlapping  turns  of  bare 
tinned  copper  wire  in  contact  with  each 
terminal. 

(i)  6  Turns  of  30  Gauge, 
(ii)  6  Turns  of  26  GSUge. 
(iii)  6  Turns  of  24  Gauge, 
(iv)  5  Turns  of  22  Gauge. 

(3)  Protection  against  corrosion.  All 
metal  parts  of  equipment  frames, 
distributing  frames,  cable  supporting 
framework,  and  other  exposed  metal 
parts  shall  be  constructed  of  corrosion 
resistant  materials  or  materials  plated  or 
painted  to  render  them  adequately 
corrosion  resistant. 

(4)  Screws  and  bolts.  Screw  threads 
for  all  threaded  securing  devices  shall 
be  of  American  National  Standard  form 
in  accordance  with  Federal  Standard 
H28.  Screw-Thread  Standards  for 
Federal  Services,  unless  exceptions  are 
granted  to  the  manufacturer  of  the 
switching  equipment.  All  bolts,  nuts, 
screws,  and  washers  shall  be  of  nickel- 
copper  alloy,  steel,  brass  or  bronze. 

15)  Temperature  and  humidity  range. 
The  supplier  shall  furnish  the  operating 
temperature  and  humidity  ranges  of  the 
equipment  being  provided  in  order  that 
adequate  heating  and  cooling  may  be 
supplied  (see  Items  5.2.1  and  5.2.2  of 
appendix  C  of  this  section). 

(6)  Stenciling.  Equipment  units  and 
terminal  jacks  shall  be  adequately 
designated  and  numbered.  They  shall  be 


stenciled  so  that  identiHcation  of 
equipment  units  and  leads  for  testing  or 
traffic  analysis  can  be  made  without 
unnecessary  reference  to  prints  or 
descriptive  literature. 

(7)  Equipment  frame  design.  For 
newly  designed  systems,  consideration 
should  be  given  to  the  desirability  of 
providing  frames  which  can  be  installed 
in  rooms  of  normal  ceiling  height  [up  to 
10  feet  (305  cm)].  Where  feasible,  frames 
and  equipment  units  shall  be  designed 
for  ready  portability  and  high  salvage 
value. 

(8)  Quantity  of  equipment  bay's. 
Consistent  with  system  arrangements 
and  ease  of  maintenance,  space  shall  be 
provided  on  the  floor  plan  for  an  orderly 
layout  of  future  equipment  bays  that 
will  be  required  for  anticipated  traffic 
when  the  office  reaches  its  ultimate  size. 
Readily  accessible  terminals  shall  be 
provided  for  connection  to  interbay  and 
frame  cables  to  future  bays.  All  cables, 
interbay  and  intrabay  (excluding 
power),  if  technically  feasible,  shall  be 
terminated  at  both  ends  by  use  of 
connectors. 

(w)  Remote  switching  terminal 
(RST)—{1)  ^General.  The  RST  is  a 
remotely  located  digital  switching 
terminal  which  is  placed  at  a 
subordinate  wire  center  for  subscriber 
lines  and  is  a  part  of  the  host  central 
office  from  a  switching  standpoint,  and 
has  hardware  interchangeable  with  the 
host  office,  except  for  items  that  are 
applicable  only  to  RST  control  and 
associated  peripheral  equipment.  This 
does  not  preclude  the  use  of  existing  in- 
service  remote  units  on  a  new  or 
upgraded  host  central  office  of  the  latest 
series  generic  or  release. 

(2)  Span  line.  The  RST  is  to  be 
connected  to  the  host  central  office  via 
a  means  compatible  with  Tl  type  span 
lines  using  a  DS-1  interface.  This 
connection  will  be  for  control 
supervision  and  subscriber 
commimication.  The  REA  equipment 
specification  for  a  span  line  is  PE-60. 

(3)  Switching,  (i)  The  RST  may  have 
its  switching  functions  controlled  either 
by  the  host  central  office  stored  program 
control  processors  or  by  local 
subordinate  processors  which 
communicate  with  the  host  office 
processors. 

(ii)  As  long  as  the  connecting  span 
line  is  intact,  the  subscribers  served  by 
the  RST  shall  have  all  features,  traffic 
capacity,  and  services  including  busy 
verification,  available  to  all  other 
subscribers  in  the  system. 

(iii)  The  RST  shall  have  available  an 
emergency  call  processing  option  which 
permits  calling  among  all  subscribers 
and  from  subscribers  to  emergency 
numbers  within  the  RST  if  control  link 


connections  to  the  host  central  oflice  are 
severed  or  otherwise  disabled.  The  RST 
shall  be  capable  of  rerouting  normally 
used  emergency  numbers,  such  as  911, 
to  predetermined  line  terminations  in 
this  emergency  stand-alone  operating- 
condition.  This  RST  emergency  call 
processing  option  shall  be  provided 
only  when  specified  by  the  owner  in 
Item  6.1  of  appendix  B  of  this  section. 

(4)  Subscriber  line  test,  (i)  Means  shall 
be  available  on  an  optional  basis  to  the 
maintenance  personnel  to  make 
subscriber  line  tests  from  a  common 
location  for  all  subscriber  lines 
including  the  RST. 

(ii)  If  tests  in  paragraph  (w)(4)(i)  of 
this  section  are  not  requested  by  the 
ovmer  for  a  particular  installation,  a 
subscriber  loop  test  set  (see  paragraph 
(o)(2)(iii)(A)  of  this  section)  shall  be 
supplied  at  the  RST  with  a  means  to 
access  all  lines. 

(5)  Housing.  When  housed  in  a 
building  supplied  by  the  owner,  a 
complete  floor  plan  including  ceiling 
height,  power  outlets,  cable  entrances, 
equipment  entry  and  travel,  type  of 
construction,  and  other  pertinent 
dimensions  shall  be  supplied  with  this 
section. 

(6)  Power— ii)  Chargers.  A  single 
charger  meeting  the  requirements  of 
paragraph  (s)(3)  of  this  section  (with  the 
exception  of  paragraph  (s)(3)(viii)  of  this 
section)  is  required.  An  additional 
charger  capable  of  carrying  the  full  load 
or  a  combination  of  three  chargers  each 
capable  of  carrying  half  the  load  shall  be 
supplied  if  redundant  chargers  are 
specified  in  appendix  B  of  this  section. 

(ii)  Ringing  equipment  provisioning. 
(A)  Ringing  sources  shall  be  supplied  in 
duplicate. 

(B)  An  exception  to  the  duplicated 
ringing  source  requirement  permits 
nonduplicated  ringing  source(s)  to  be 
utilized  where  there  is  full  compliance 
with  the  following  service  criteria. 

(I)  In  a  remote  switching  terminal 
(RST)  of  400  or  more  equipped  fines,  a 
single  nonduplicated  ringing  source 
failure  shall  not  cause  the  complete  loss 
of  ringing  capability  to  more  than  100 
lines. 

[2]  In  a  remote  switching  terminal 
(RST)  of  less  than  400  equipped  lines, 
a  single  nonredundant  ringing  source 
failure  shall  not  cause  the  complete  loss 
of  ringing  capability  to  more  than  25 
percent  of  the  total  equipped  lines. 

(iii)  Power  converter.  (A)  Power 
converters  required  for  the  purpose  of 
providing  various  operating  voltages  to 
printed  circuit  boards  or  similar 
equipment  employing  electronic 
components  shall  be  provided  in 
duplicate  with  each  unit  capable  of 
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immediately  assuming  the  full  operating 
load  upon  failure  of  a  unit. 

(B)  An  exception  to  the  duplicate 
power  converter  requirement  permits 
nonduplicated  power  converter(s)  to  be 
utilized  where  there  is  full  compliance 
with  the  following  criteria. 

(1)  The  failure  of  any  single 
nonduplicated  power  converter  shall 
not  reduce  the  grade  of  service  of 
common  control  and  service  circuits  to 
any  individual  line  or  trunk  by  more 
than  50  percent. 

(2)  The  failure  of  any  single 
nonduplicated  power  converter  shall 
not  reduce  the  traffic  carrying  capacity 
of  any  trunk  group  or  service  Hnks  to  a 
host  office  by  more  than  50  percent. 

{3)  In  a  remote  switching  terminal 
(RST)  of  400  or  more  equipped  lines, 
any  single  nonduplicated  power 
converter  failure  shall  not  cause  a 
complete  loss  of  service  to  more  than 
100  equipped  lines. 

(4)  m  a  remote  switching  terminal 
(RST)  of  less  than  400  equipped  lines, 
any  single  nonduplicated  power 
converter  failure  shall  not  cause  a 
complete  loss  of  service  to  more  than  25 
percent  of  the  total  equipped  lines. 

(7)  Alarm.  Sufficient  system  alarm 
points  shall  be  provided  from  the  RST 
to  report  conditions  to  the  host  alarm 
system. 

(x)  Responsibilities  of  the  bidder — (1) 
Central  office  layout,  (i)  The  successhil 
bidder  shall  furnish  tentative  floor  plan 
layout  drawings  showing  the 
arrangement  of  the  equipment  and  the 
dimensions  of  major  equipment  units. 
These  drawings  shall  include  minimum 
door  dimensions  and  ceiling  heights 
required  for  installation,  maintenance 
and  ventilation.  If  requested  by  the 
owner,  the  floor  plan  shall  be  such  that 
the  battery,  charger,  power  board,  main 
distributing  frame  and  wire  chiefs  test 
equipment  are  isolated  from  the  other 
equipment  by  a  partition. 

(ii)  The  layout  drawings  shall  also 
show  provision  for  the  ultimate  capacity 
of  the  central  office  as  specified  by  the 
owner. 

(iii)  After  approval  by  the  owner  of 
the  tentative  floor  plan,  and  within  10 
calendar  days  after  approval  of  the 
contract  by  the  Administrator,  the 
owner  shall  furnish  the  bidder  the 
necessary  data  on  the  actual  floor  plan. 
Within  20  calendar  days  after  receiving 
the  necessary  building  data,  the  bidder 
shall  then  supply  floor  plan  drawings 
showing  exact  locations  of  all 
equipment,  both  initial  and  ultimate, 
including  points  where  connection  to 
commercial  power  are  required,  with 
voltage  and  wattage  indicated  at  each 
point.  Within  20  calendar  days  after 
receiving  the  floor  plan  drawings  from 


the  bidder,  the  owner  shall  approve 
these  drawings  or  take  the  necessary 
steps  to  have  the  drawings  changed  to 
meet  his  approval.  The  layout  planning 
must  be  so  coordinated  between  the 
owner  and  the  bidder  as  not  to  delay  the 
scheduled  equipment  installation  date. 

(2)  Shipment  of  main  distributing 
frame  (MDF).  The  bidder  shall  ship  the 
MDF  equipment,  with  all  necessary 
instructions  to  permit  its  installation  by 
the  owner,  at  the  time  requested  by  the 
owner  in  writing,  provided  such  time  is 
not  earher  than  90  days  prior  to  the  date 
specified  for  the  shipment  of  the  rest  of 
the  central  office  equipment.  If  the 
owner  or  the  owner's  agent  installs  the 
main  distributing  frame,  the  owner  shall 
assume  the  responsibility  and  the 
expense  of  proper  installation  according 
to  information  furnished  by  the  bidder, 

(3)  Drawings  and  printed  material,  (i) 
The  bidder  shall  supply  instructional 
material  for  each  exchange  involved  at 
the  time  of  delivery  of  the  equipment. 
It  is  not  the  intent  of  this  section  to 
require  system  documentation  necessary 
for  the  repair  of  individual  circuit 
boards.  The  bidder  shall  supply  three 
complete  sets  of  legible  drawings,  each 
set  to  include  all  of  the  following 
drawings  and  documentation: 

(A)  A  floor  plan  showing  exact 
dimensions  and  location  of  each 
equipment  frame  or  item  to  a 
convenient  scale; 

(B)  A  block  schematic  drawing 
showing  the  various  equipment 
components  in  the  system,  and  their 
identifying  circuit  number  (e.g.,  MDF. 
line  circuits,  memory,  trunks,  etc.); 

(C)  Drawings  of  major  equipment 
items  such  as  frames,  with  the  location 
of  major  component  items  of  equipment 
shown; 

(D)  Individual  functional  drawings  for 
electrical  circuits  in  the  system; 

(E)  A  detailed  description  of  the 
operation  of  each  circuit  down  to  a 
circuit  package  level; 

(F)  Wiring  diagrams  indicating  the 
specific  method  of  wiring  used  on  each 
item  of  equipment  and  interconnection 
wiring  between  items  of  equipment; 

(G)  Sufficient  software  documentation 
to  maintain  and  service  the  system, 
including  drawings  showing  principal 
aspects  of  the  software  architecture; 

(H)  Individual  maintenance  drawings 
covering  each  equipment  item  that 
contains  replaceable  parts, 
appropriately  identifying  each  part  by 
name  and  part  number,  or.  complete 
ordering  instructions  for  all  replaceable 
parts  if  individual  item  drawings  are  not 
provided;  and 

(I)  Job  drawings  including  all 
drawings  that  are  individual  to  the 


particular  office  involved,  such  as  main 
frame,  power  panel,  test  board,  etc. 

(ii)  The  following  information  shall 
also  be  furnished: 

(A)  Complete  index  of  the  required 
drawings; 

(B)  Explanation  of  electrical 
principles  of  operation  of  the  overall 
switching  system; 

(C)  List  of  tests  which  can  be 
performed  with  each  piece  of  test 
equipment  furnished,  and  explanation 
of  the  method  of  performing  each  test; 

(D)  Sample  of  each  form 
recommended  for  use  in  keeping 
records  of  tests; 

(E)  Criteria  for  analyzing  results  of 
tests  and  determining  appropriate 
corrective  action; 

(F)  General  notes  on  the  methods  of 
isolating  equipment  faults  to  specific 
printed  circuit  cards  in  the  equipment; 

(G)  List  of  typical  troubles  which 
might  be  encountered,  together  with 
general  indications  as  to  the  probable 
location  of  each  trouble; 

(H)  Special  office  grounding 
requirements; 

(I)  A  site  specific  central  office  ground 
system  acceptance  checklist  that  is 
consistent  with  industry  practice;  and 

(J)  A  site  specific  layout  of  the  master 
ground  bar  (MGB)  showing  assignment 
of  P.  A.  N.  and  I  equipment  areas. 

(4)  Distributing  frame  wire.  The 
bidder  shall  provide  sufficient  tinned 
copper  conductor  distributing  frame 
wire  for.the  initial  installation.  The 
insulation  of  this  wire  shall  be  such  that 
it  will  not  support  combustion.  The 
insulation  shall  have  good  abrasion 
resistance  and  cut-through  properties, 
exhibit  good  solder  heat  resistance,  and 
be  suitable  for  wire  wrap  connections  or 
insulation  displacement  connections. 

(5)  Technical  assistance  service.  A 
technical  assistance  service  shall  be 
made  available  to  assist  the  owner  and 
its  maintenance  personnel  on  a  24-hour, 
7  days  a  week  basis.  There  is  to  be 
assistance  available  for  both  hardware 
and  software  problems.  The  necessary 
interface  devices  shall  be  supplied  by 
the  bidder. 

(6)  Spare  parts,  (i)  The  spare  parts  bid 
price  shall  be  based  upon  the  required 
quantities  of  spares  shown  in  Item  6.2 
of  appendix  C  of  this  section,  and  shall 
be  added  to  the  base  bid  for  comparison 
purposes  in  awarding  the  bid.  It  is  the 
supplier's  responsibility  to  provide  all 
spares  required  by  this  section.  If  the 
supplier  neglects  to  list  certain  spare 
parts  in  Item  6.2  of  appendix  C  of  this 
section,  but  they  are  necessary  to 
comply  with  this  section,  they  shall  be 
provided  by  the  suppUer  at  no 
additional  cost  to  the  owner. 


IMI 
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(A)  "Units"  are  defined  as  user 
replaceable  components  used  in  the 
central  office  equipment.  "Spare  Parts" 
are  direct  replacements  for  units.  Spare 
parts  are  necessary  for  the  maintenance 
and  diagnosLic  operations  where  the 
suspected  faulty  unit  may  be  removed 
and  a  spare  part  substituted  in 
anticipation  that  the  trouble  will  be 
cleared. 

(B)  Examples  of  units  for  which  spare 
parts  should  be  furnished  are  printed 
circuit  cards;  circuit  pack  assembUes; 
fuses;  and  power  supplies. 

(C)  Spare  parts  are  not  required  as 
part  of  this  addendum  for  items  such  as 
connectorized  cables,  nuts,  bolts,  and 
similar  hardware;  nor  for  items  which 
can  be  obtained  from  sources  other  than 
the  bidder  such  as  battery  cells, 
chargers,  powerboards,  magnetic  tape 
transport  assemblies,  disk  drives, 
ringing  machines,  recorded 
announcement  machines,  loop 
extenders  and  voice  frequency 
repeaters,  fire  bars,  teletypewriters,  and 
video  monitors. 

(D)  When  100  or  more  like  units  are 
used  in  the  hosts  and  RST's  to  be  bid, 
the  quantity  of  spares  to  be  furnished  is 
determined  by  multiplying  the  total 
number  of  like  units  in  the  contract  by 
.03  or  .03,  as  appUcable,  and  rounding 
off  to  the  next  lowest  integer.  For 
example,  119  Class  1  units  require  five 
spares;  120  require  six. 

(E)  When  alternates  are  required,  the 
price  of  the  spare  parts  for  the  alternates 
shall  be  included  with  the  price  of  the 
alternate. 

(F)  For  equipment  in  which  the  Une 
cards  consist  of  a  number  of  plug-in 
"daughter"  boards  on  a  "mother"  board, 
the  line  card  is  defined  as  the 
"daughter"  board  unit.  In  a  similar 
manner  for  those  designs  which  have 
line  cards  backed  up  by  a  "control 
card,"  the  "control  card"  is  not,  by 
definition,  a  line  card. 

(G)  The  quantities  of  spare  parts 
determined  in  paragraph  (x)(6)(vi)  of 
this  section  ai"e  a  minimum  quantity. 
The  bidder  may  add  quantities  of  spare 
parts  to  bring  the  number  of  spare  parts 
up  to  the  bidder's  list  of  spare  parts 
necessary  for  proper  operation  in  the 
field. 

(ii)  A  Class  1  unit  does  not  have 
automatic  transfer  to  a  redundant  or 
standby  pool  of  identical  units,  and 
provides  any  function  for  24  or  more 
lines  or  tnmks  or  for  all  trunks  in  a 
group.  Nonredundant  digital  trunk 
interfaces  are  included  in  this  category. 

(iii)  A  Class  2  unit  has  automatic 
transfer  to  a  redundant  or  standby  pool 
of  identical  units,  and  provides  any 
function  for  24  or  more  lines  or  trunks 
or  for  all  trunks  in  a  group.  Redundant 


digital  tnmk  interfaces  and  imits  of  a 
redundant  stored  program  processor  are 
included  in  this  category. 

(iv)  A  Class  3  unit  does  not  have 
automatic  transfer  to  a  redundant  or 
standby  pool  of  identical  units  and 
provides  any  function  for  no  more  than 
23  lines  or  trunks  or  for  less  than  all 
trunks  in  a  group.  Nonredundant  analog 
trunks  are  included  in  this  category. 
Excluded  from  this  category  are  line 
cards,  which  are  in  Class  4. 

(v)  A  Class  4  unit  has  automatic 
transfer  to  a  redundant  or  standby  pool 
of  identical  units  and  provides  any 
function  for  no  more  than  23  lines  or 
trunks  or  for  less  than  all  trunks  in  a 
group.  Also,  any  line  cards  are  in  Class 
4. 

(vi)  The  spare  parts  for  all  of  the  hosts 
and  the  RSTs  included  in  this  contract 
shall  be  provided  as  follows: 


OuantJty  of  Units 

used  in  me  CO's  & 

RSTs  To  Be  Bid 

Required  Quantity  of 

Spares  By  Class  of 

Unit 

Oass — > 

1 

2 

3 

4 

1  through  9 
10  through  24 
25  through  49 
50  through  99 
100  or  More 

1 
2 
3 

4 
5% 

1 
2 
2 

3 

3% 

0 
1 
2 
2 

3% 

0 
0 
0 
0 
0 

(vii)  As  a  part  of  the  response  to  the 
bid,  the  suppUer  shall  furnish  a  list  of 
units  used  by  class  and  a  list  of  spare 
parts  to  be  furnished  with  this  contract. 
This  hst  shall  be  placed  in  Item  6.2  of 
appendix  C  of  this  section  for  only  one 
of  the  host  specifications  included  in 
the  entire  contract. 

(7)  Environmental  requirements.  The 
bidder  shall  specify  the  environmental 
conditions  necessary  for  safe  storage 
and  satisfactory  operation  of  the 
equipment  being  bid.  If  requested,  the 
bidder  shall  assist  the  owner  in 
planning  how  to  provide  the  necessary 
environment  for  die  equipment. 

(8)  Unit  costs  for  cost  separation 
purposes.  The  successful  bidder  shall 
present  a  cost  breakdown  of  the  central 
office  equipment  on  a  discrete  element 
basis  90  days  after  installation 
completion.  This  shall  include  the 
various  frames,  switching  and 
transmission  components,  and  software. 

(9)  Single-point  grounding  system 
acceptance.  QuaUfied  representatives  of 
the  central  office  system  suppher  and 
the  owner  are  to  conduct  a  thorough 
joint  acceptance  audit  of  the  grounding 
system  prior  to  the  central  office  being 
placed  into  service.  A  grounding  system 
acceptance  checklist  provided  by  REA, 
which  is  consistent  with  standard 
industry  pracdce,  will.be  used  in 
conducting  this  audit  All  required 


grounding  system  corrections  are  to  be 
made  prior  to  placing  the  central  office 
system  into  full  service  operation.  The 
successful  completion  of  this  grounding 
system  audit  will  constitute  an 
acceptance  on  the  part  of  both  parties, 
the  owner  and  the  central  office 
supplier  (refer  to  paragraph  (y)(5)  of  this 
section,  and  appendix  D  of  this  section). 

(y)  Installation.  The  following 
responsibilities  apply  to  the  central 
office  equipment  installation  and 
Remote  Switching  Terminal  (RST) 
installations,  imless  otherwise  noted. 

(1)  Responsibilities  of  owner.  The 
owner  shall: 

(i)  Allow  the  bidder  and  its  employees 
fi^e  access  to  the  premises  and  faciUties 
at  all  hours  during  the  progress  of  the 
installation; 

(ii)  Take  such  action  as  necessary  to 
ensure  that  the  premises  are  dry  and 
free  from  dust  and  in  such  condition  as 
not  to  be  hazardous  to  the  installation 
personnel  or  the  material  to  be  installed 
(not  required  for  an  RST  installed  in  a 
self-contained  environmentally 
controlled  cabinet); 

(iii)  Provide  heat  or  air  conditioning 
when  required  and  general  illumination 
in  rooms  in  which  work  is  to  be 
performed  or  materials  stored  (not 
required  for  an  RST  installed  in  a  self- 
contained  environmentally  controlled 
cabinet); 

(iv)  Provide  suitable  openings  in 
buildings  to  allow  material  to  be  placed 
in  position  (not  required  for  an  RST 
installed  in  a  self-contained 
environmentally  controlled  cabinet); 

(v)  Provide  the  necessary  conduit  and 
commercial  and  dc-ac  inverter  output 
power  to  the  locations  shown  on  the 
approved  floor  plan  drawings;  provide 
120  volts,  60  Hz  commercial  power 
equipped  with  a  secondary  arrester  and 
a  reasonable  number  of  outlets  for  test, . 
maintenance  and  installation 
equipment;  provide  suitable  openings  or 
channels  and  ducts  for  cables  and 
conductors,  fit)m  floor  to  floor  and  from 
room  to  room;  provide  an  acceptable 
central  office  grounding  system  and  at  a 
ground  resistance  level  that  is 
reasonable  for  office  site  conditions  (not 
required  for  an  RST  installed  in  a  self- 
contained  environmentally  controlled 
cabinet); 

(vi)  Provide  the  necessary  wiring, 
central  office  grade  ground  and 
commercial  power  service,  with  a 
secondary  arrester,  to  the  location  of  an 
exterior  RST  installation  based  on  the 
voltage  and  load  requirements  furnished 
by  the  bidder: 

(vii)  Test  at  the  owner's  own  expense 
all  lines  and  trunks  for  continuity, 
leakage  and  loop  resistance  and  ensure 
that  all  lines  and  trunks  are  stiitable  for 
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operation  with  the  central  office 
equipment  specified; 

(viii)  Make  alterations  and  repairs  to 
buildings  necessary  for  proper 
installation  of  material,  except  to  repair 
damage  for  which  the  bidder  or  its 
employees  are  responsible; 

(ix)  Connect  outside  cable  pairs  on  the 
distributing  frame  and  run  all  line  and 
tnmk  jumpers  (those  connected  to 
protectors); 

(x)  Furnish  all  trunk,  line,  and  party 
assignment  information  to  permit  the 
bidder  to  program  the  data  oase  memory 
within  a  reasonable  time  prior  to  final 
testing: 

(xi)  Release  for  the  bidder's  use  such 
portions  of  the  existing  plant  as  are 
necessary  for  the  proper  completion  of 
such  tests  as  require  coordination  with 
existing  facilities  including  facilities  for 
Tl  span  lines  with  properly  installed 
repeaters  between  the  central  office  and 
the  RST  installations; 

(xii)  Make  prompt  inspections  as  it 
deems  necessary  when  notified  by  the 
bidder  that  the  equipment,  or  any  part 
of  the  equipment,  is  ready  for 
acceptance; 

(xiii)  Provide  and  install  adequate  firo 
protection  apparatus,  including  one  or 
more  fire  extinguishere  or  fire 
extingmshing  systems  of  the  gaseouA 
type  that  has  low  toxicity  and  effect  on 
equipment;  and 

(xiv)  Provide  necessary  access  ports 
for  cable,  if  underfioor  cable  is  selected. 

(2)  ResponsibiliUes  of  bidder.  The 
bidder  shall: 

(i)  Allow  the  owner  and  its 
representatives  access  to  all  parts  of  the 
buildings  at  all  times  during  the 
installation; 

(ii)  Obtain  the  owner's  permission 
before  cutting  into  or  through  any  part 
of  the  building  structure  such  as  girders, 
beams,  concrete  or  tile  floors,  partitions 
or  ceilings  (not  applicable  to  the 
installation  of  lag  screws,  expansion 
bolts,  and  similar  devices  used  for 
fastening  equipment  to  floors,  columns, 
walls  and  ceilings): 

(iii)  Be  responsible  for  reporting  to  the 
owner  any  damage  to  the  building 
which  may  exist  or  may  occur  during  its 
occupancy  of  the  building,  repairing  all 
damage  to  the  building  due  to 
carelessness  of  the  bidder's  workforce, 
and  exercising  reasonable  care  to  avoid 
any  damage  to  the  owner's  property; 

(iv)  Consult  with  the  owner  before 
cutting  into  or  through  any  part  of  the 
building  structure  where  the 
fireproofing  or  moisture  proofing  may 
be  impaired; 

(v)  Take  necessary  steps  to  ensure  that 
all  fire  fighting  apparatus  is  accassible  at 
all  timas  end  all  flanunabla  materials  tn 


kept  in  suitable  places  outside  the 
building; 

(vi)  Not  use  gasoline,  benzene, 
alcohol,  naphtha,  carbon  tetrachloride 
or  turpentine  for  cleaning  any  part  of 
the  equipment; 

(vii)  Install  the  equipment  in 
accordance  with  the  specifications  for 
the  office; 

(viii)  Run  all  jumpers,  except  line  and 
trunk  jumpers  (those  connected  to 
protectors); 

(ix)  Establish  and  update  all  data  base 
memories  with  subscriber  and  trunk 
information  as  supplied  by  the  owner 
imtil  an  agreed  turnover  time; 

(x)  Give  the  owner  notice  of 
completion  of  the  installation  at  least  1 
week  prior  to  completion; 

(xi)  Permit  the  owner  or  its 
representative  to  conduct  tests  and 
inspections  after  installation  has  been 
completed  in  order  that  the  owner  may 
be  assured  that  the  requirements  for 
installation  are  met; 

(xii)  Allow  access,  before  turnover,  by 
the  owner  or  its  representative,  upon 
request,  'o  the  test  equipment  which  is 
to  be  turned  over  as  a  part  of  the  office 
equipment,  to  permit  the  checking  of 
the  circuit  features  which  are  being 
tested  and  to  permit  the  checking  of  the 
amount  of  connected  equipment  to 
which  the  test  circuits  have  access; 

(xiii)  Make  final  charger  adjustments 
using  the  manufacturer's  recommended 
procedure; 

(xiv)  Notify  the  owner  promptly  of  the 
completion  of  work  of  the  central  office, 
or  such  portions  as  are  ready  for 
inspection; 

(xv)  Correct  promptly  all  defects  for 
which  the  bidder  is  responsible; 

(xvi)  Provide  the  owner  with  one  set 
of  marked  prints,  or  strapping  prints, 
showing  which  of  the  various  options 
and  figures  are  in  use  on  each  switching 
system  as  specified  in  paragraph  (x)(3)(j) 
of  this  section; 

(xvii)  Place  the  battery  in  service  in 
compliance  with  the  recommendations 
of  the  battery  manufacturer;  and 

(xviii)  Furnish  the  owner  with  a 
record  of  the  cell  voltages  and  specific 
gravity  readings  made  at  the  completion 
of  the  installation  of  the  switching 
system  and  before  it  is  placed  in 
commercial  service. 

(3)  Instcdlation  requirements,  (i)  All 
work  shall  be  done  in  a  neat, 
workmanlike  manner.  Equipment 
frames  or  cabinets  shall  be  correctly 
located,  carefully  aligned,  anchored  and 
firmly  braced.  Cables  shall  be  carefully 
laid  with  sufficient  radius  of  ciirvature 
and  protected  at  comers  and  bends  to 
ensure  against  damage  from  handling  or 
vibration.  Exterior  cabinet  installations 


for  RST's  shall  be  made  in  a  permanent, 
eye-pleasing  manner. 

(ii)  All  multiple  and  associated  wiring 
shall  be  continuous,  free  from  crosses, 
reverses  and  groimds  and  shall  be 
correctly  wired  at  all  points. 

(iii)  An  inspection  shall  be  made  by 
the  owner  or  its  representatives  prior  to 
performing  operational  and  performance 
tests  on  the  equipment  However,  this 
Inspection  shall  be  made  after  all 
installing  operations  which  might 
disturb  apparatus  adjustments  have 
been  completed.  The  inspection  shall  be 
of  such  character  and  extent  as  to 
disclose  with  reasonable  certainty  any 
unsatisfactory  condition  of  apparatus  or 
equipment.  During  these  inspections,  or 
inspections  for  apparatus  adjustments, 
or  soldering,  or  in  testing  of  equipment, 
a  sufficiently  detailed  examination  shall 
be  made  throughout  the  portion  of  the 
equipment  within  which  such  condition 
is  observed,  or  is  likely  to  occur,  to 
disclose  the  full  extent  of  its  existence, 
where  any  of  the  following  conditions 
are  observed: 

(A)  Apparatus  or  equipment  units 
failing  to  compare  in  quantity  and  code 
with  that  specified  for  the  installation; 

(B)  Apparatus  or  equipment  units 
damaged  or  incomplete; 

(C)  Apparatus  or  equipment  affected 
by  rust,  corrosion  or  marred  finish;  or 

(D)  Other  adverse  conditions  resulting 
from  failure  to  meet  generally  accepted 
standards  of  good  woiicmanship. 

(4)  Operational  test  requirements,  (i) 
Operational  tests  shall  be  performed  on 
all  circuits  and  circuit  components  to 
ensure  their  proper  functioning  in 
accordance  with  appropriate  applicable 
documents  supplied  by  the  bidder. 

(ii)  A  sufficient  quantity  of  overall 
tests  shall  be  made  to  ensure  proper 
operation  of  all  specified  features. 

(iii)  A  sufficient  quantity  of  locally 
originating  and  incoming  calls  shall  be 
made  to  prove  the  switching  system  can 
accept  and  process  calls  to  completion. 

(5)  Grounding  system  audit,  (i)  A 
grounding  system  audit  shall  be 
performed  to  ensure  that  a  viable  single- 
point  grounding  system  is  in  place  prior 
to  the  time  the  switching  system  is 
placed  into  full  service  operation.  It  is 
suggested  that  such  an  audit  be 
conducted  at  the  time  the  switching 
system  is  ready  for  turnover  to  the 
owner. 

(ii)  This  single-point  grounding 
system  audit  is  to  be  conducted  by 
authorized  representatives  of  the 
supplier  and  owner,  and  with  the  REA 
general  field  representative  participating 
at  his  discretion. 

(iii)  The  single-point  grounding 
system  audit  is  to  be  conducted  using 
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the  checklist  contained  in  appendix  D  of 
this  section. 

(iv)  Appendix  D  of  this  section  shall 
be  the  principal  single-point  grounding 
system  audit  guideline  document.  A 
supplemental  checklist  may  be  prepared 
and  provided  by  the  switcMng  system 
supplier  which  recognizes  unique 
grounding  requirements  related  to  their 
particular  switching  system.  The  scope 
of  this  supplier  checklist  is  to  be 
confined  to  unique  and  specific 
switching  system  requirements  only. 
Acceptable  supplier  supplemental 
grounding  checkUst  must  have  prior 
approval  of  and  be  on  file  with  the 
Central  Office  Equipment  Branch  of  the 
Telecommunications  Standards 
Division  of  REA. 

(v)  It  is  the  responsibility  of  the 
central  office  supplier  to  ensure  that  the 
grounding  system  evaluation  criteria 
contained  in  the  combination  of  the 
appendix  D  checklist  of  this  section  and 
their  optional  supplemental  checklist 
adequately  fulfill  requirements  for 
warranty  coverage. 

(vi)  All  deficiencies  in  the  single- 
point  grounding  system  are  to  be 
corrected  prior  to  the  switching  system 
being  placed  into  full  service  operation. 
Exceptions  are  permitted  only  by 
mutual  agreement  of  the  owner  and 
supplier  and  with  written  approval  of 
the  REA  general  field  representative. 

(vii)  The  acceptance  statement 
facesheet  of  the  audit  checklist  in 
appendix  D  of  this  section  shall  be 
signed  by  authorized  representatives  of 
the  supplier  and  ovmer  to  indicate 
mutual  approval  of  the  single-point 
grounding  system.  Copies  of  all 
completed  grounding  system  audit 
documents  are  to  be  provided  to  the 
supplier,  owner  and  appropriate  REA 
telephone  program  regional  offices. 

(The  information  and  recordkeeping 

requirements  of  this  section  have  been 

approved  by  the  Office  of  Management  and 

Budget  (0MB)  under  the  Control  Number 

0572-0077.) 

BILUNO  COOE  M10-1S-P 

Ai^endix  A  to  7  CFR  1755.522— 
Specification  for  Digital,  Stored 
Program  Controlled  Central  Office 
Equipment  Detailed  Requirements 
(Host) 

(Information  To  Be  Supplied  by  Owner) 
Telephone  Company  Name 


Location 


Central  Office  Name  (By  Location) 
Town — • — 


County 
State  - 


.Attended 


.Unattended 
.Remotes 


1.  General 

1.1  Notwithstanding  the  bidder's 
equipment  lists,  the  equipment  and  materials 
furnished  by  the  bidder  must  meet  the 
requirements  of  paragraphs  (a)  through  (x), 
Appendix  A  and  Appendix  B  of  §  1755.522. 

1.2  Paragraphs  (a)  through  (x)  of 

S  1755.522  cover  the  minimum  general 
requirements  for  digital,  stored  program 
controlled  central  office  switching 
equipment. 

1.3  Paragraph  (y)  of  §  1755.522  covers 
requirements  for  installation,  inspection,  and 
testing  when  such  service  is  included  as  part 
of  the  contract. 

1.4  Appendices  A  and  B  of  §1755.522 
cover  the  technical  data  for  application 
engineering  and  detailed  equipment 
requirements  insofar  as  they  can  t)e 
established  by  the  owner.  These  appendices 
are  to  be  filled  in  by  the  owner. 

1.5  Appendix  CofS  1755.522  covers 
detailed  information  on  the  switching 
network  equipment  and  the  conunon  control 
equipment,  and  information  as  to  system 
reliability  and  heavy  traffic  delays  as 

Proposed  by  the  bidder.  This  appendix  is  to 
B  filled  in  by  the  bidder  and  must  be 
presented  with  the  bid. 

1.6  Appendix  D  of  §1755.522  is  the 
single- point  grounding  system  audit 
checklist. 

2.  Numbering  Scheme 

2.1    This  office  shall  be  arranged  to  serve 
the  following  area  and  office  code(s): 


If  more  than  one  code  is  to  be  served, 
discrimination  shall  be  determined  by  the 
following: 

Number  Translation 

Separate  Trunk  Groups 

Both  (Explain  in  Item  16,  Appendix  A) 

2.2    This  office  shall  be  arranged  to 
provide  EAS  service  to  the  following: 


Connect- 
ing office 


Code 


Connect- 
ing office 


Code 


2.2.1  Seven  diglU  shall  be  dialed  for  all 
local  and  EAS  calls. 

2.3  Additional  dialing  procedures  to  be 
provided  include  the  following: 


Feature 


Station  Paid  Ton  (Includ- 
ing Coin): 

Home  Numbering  Plan 
Area  (HNPA): 

"1"  ♦  7  Digits 

"1"  ♦  10  Digits 


Required 


Feature 

Required 

Otfier  (Explain  in  Item 
16,  Appendix  A) 

Foreign  Numbering  Plan 
Area  (FNPA): 
-r  ♦  10  Digits 

Other  (Explain  In  Item 
16,  Appendix  A) 

lOXXX  Dialing  to 

Interexchange  Carriers: 

Name 

Access  code 

Feature 

Required 

Person.  Special  (Including  Coin): 
HNPA— "0"  ♦  7  Digits 

"0"  ♦  10  Digits 

FNPA  -0"  ♦  10  Digits  

Other  (Explain  In  Item  16,  Ap- 
pendix A) 

Directory  Assistance: 
HNPA  Local— 411  

"r*411  

HNPA  Toll  "1"  ♦  555-1212  .... 

FNPA  Toll  "1"  ♦  NPA  ♦  555- 
1212  

IDDD: 
Operator  Serviced  01  

Station-Station  01 1  

Other  service  codes 


Wire  Chief 

Repair  Service 

Business  Office  

Emergency  Calls  to  91 1  Lines  . 

Emergency  Calls  to  911  Trunks 

Time 

Weather 

100  Test  Una „ 

102  Test  Line  

105  Test  Una  

Other  (Explain  in  Kern  16,  Ap- 
pendix A) 


No.  to  be 
dialed 


2.4    Assistance  calls  are  answered:  (Check 
appropriate  items) 
2.4.1    At  the  operator  office  in 
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2.4.1.1  By  means  of  the  regular  Interoffice 
toll  trunks 

2.4.1.2  By  means  of  the  regular  interoffice 
EAS  trunks 

2.4.1.3  By  meant  of  a  separate  special 
service  trunk  group 

2  4.1.4    Locally 

Explain: 

3.  Office  Clock 

3.1    This  office  is  to  be  slave  clock 
synchrooized  with  another  office: 


_Yes 


No 


(Explain  details  in  Appendix  A.  Item  16  if 
"Yes".) 

3.2    This  office  is  to  be  a  master  clock 
office  to  provide  synchronization  timing  for 
other  offices: 

Yes       No 

(Explain  details  in  Appendix  A.  Item  16  if 
"Yes".) 


4.  Interoffice  Trunking  Diagram 

4.1    A  sketch  showing  relative  location  of 
exchanges,  RST's,  and  number  of  circuits 
shall  be  included,  also  the  office  and  area 
codes  of  the  direct  trunk  points.  The  diagram 
should  indicate  whether  toll  or  EAS  tnmk 
groups  are  "High  Usage"  or  "Final." 
Alternate  routes  should  be  included.  Indicate 
whether  the  trunk  termination  is  direct 
digital  or  analog. 

5.  Translator  Function  Chart 


Subscriber  dials 

First  route 

Alternate  routes 

Caned  point 

Translator 
action 

Sand 

TransJatOf 
action 

Send 

L/0lOtO$ 

Prefixes 

Deletes 

Prefixes 

6.  Line  Circuit  Requirements 

(Includes  all  lines  associated  with  RST's.) 
6.1    Types  of  Lines 


No.  of  Lines 

No.  of  EAS 
areas 

Total  No.  of 
Nnes  required 

Local  service 
only 

Botblocalft 
EAS  service 

6.1.1      IndivJduaJ— Flat  Rate „ _._ 

6.1.2      Individual— Message  Rate „ 

— — • — 

6.1  J      Two-Party— Rat  Ra 
6. 1 .4     Two-Party— Messafl 

te 



le  Rate 



6.1.5      Four 
61.6      Pay 

6.1.7  Tele 

6.1.8  Wire 

6.1.9  911 

-Party  

Station 

pbone  Company  Official  Lines 

Ctilaf  

" 

" 

Emeraencv  Service  Bureau  Lines  

" ~ 

6.1.10    Number  Hunt»r>g  PBX  Groups 

^ 

Number  of 

No.  of 
groups 

Direct  in 
dial* 

Re- 
stricted 
sendee 
atCOE 

Type 

Unesin 
group 

Ground 
Start 

start 

•Furnish  tr< 

mslation  inform 

ation  under  ite 

m  5. 

6.1.11  WATS  Lines  (Give  details  in 
Appendix  A,  Item  16). 

Number  of  Inward  WATS  Lines . 

Number  of  Outward  WATS  Lines . 

6.1.12  Special  Lines  Required 

(Explain  in  Appendix  A,  Item  16). 

6.1.13  Total  Number  of  Lines  Required. 

Host (Incl.  DDI  Concentrator  Lines). 

RSTl , 

RST2 


RST3_ 
TOTAL 


6.1.14    Total  Directory  Numbers  Required 
(Including  RST's)  (see  Item  7.1, 


Appendix  A). 
6.1.15    Pay  Station. 

Type . 

New , 

Reused . 

(Describe  in  Item  16.  Appendix  A). 


6.1.16    Line  Concentrator. 

6.1.16.1  Supplied  by  Owner  (see  Item  16. 
Appendix  A,  for  details). 

Yes 

No . 

6.1.16.2  Supplied  by  Bidder  (If  "Yes", 
attach  REA  Form  397g,  Performance 
Specification  for  Line  Concentrators). 

Yes . 

No , 


IMI 
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6.2    Data  on  Lines  Requiring  Range 
Extoosion. 

&2.1    Number  of  non-pay  station  lines 
having  a  loop  resistance,  including  the 
telephone  set,  as  follows: 
No.  of  Lines 

1901-3200  ohms . 

3201-3600  ohms . 

6.2.2    Number  of  pay  station  lines  having 
loop  resistance,  excluding  the  telephone  set, 
greater  than: 
No.  of  Lines 

1200  ohms  (For  Prepay) . 

1000  ohms  (For  Semi-Postpay  Operation) 


Ind.— Res 

Two-Party— Res 

Ind.— Bus 

Two-Party  Bus  

Four-Party 

Special  Lines  

Pay  Station  „ 

Teloo  Official 

Wir«  Chief 

No.  Htg.  or  PBX 

WATS 

Data  Service  

91 1  Enrwrg.  Service 
Total*. 


6.2.3    Range  extension  equipment  is  to  be 
provided: 
6.2.3.1    Loop  Extenders:  Total  Quantity 


By  Bidder— Quantity , 

By  Owner — Quantity . 

(Explain  in  Item  16,  Appendix  A). 
6.2.3.2    VF  Repeaters:  Total  Quantity 


By  Bidder— Quantity . 

(Bidder  must  have  information  on  loading 

and  cable  size.) 
By  Owner— Quantity (Explain  in 

Item  16,  Appendix  A). 


6.2.3.3    Range  extension  may  be  furnished 
as  an  extended  range  line  circuit  at  the 
option  of  the  supplier.  If  this  option  is  used, 
the  quantities  of  loop  extenders  and  VF 
repeaters  ¥rill  be  different  from  the  quantities 
listed  above  (see  Item  6.1, a.  Appendix  C). 

Yes . 

No . 

7.  Traffic  Data — Line  Originating  and 
Termiiuting  Traffic 

7.1    Originating  Line  Traffic— Estimated 
per  Busy  Hour  (Includes  all  lines  associated 
with  RSTs) 


(a)  CCS  per  main 
station 


(b)  No.  of  main 
stations 


O 


(c) 


(axb)  Total  CCS 


(') 


(d) 


No.  of  lines  re- 
quired' 


{•) 


» See  Appendix  A,  Item  6.1. 

^  This  figure  is  the  CCS  per  PBX  trunk. 

'This  figure  is  the  nurnber  of  PBX  tainks. 

th^IS^'teTbiSler'sS'^u  CjKf.iT*"^-  ^  """^  "^  ^  ^"^  **"  ^  ^^••'"^  ^  *^  *^P^*  *'*9"  °'  *^  ^'^  °» 


7.2    Average  Originating  CCS  per  Line  per 
Busy  Hour 
(d)/(e)  = / = CCS/Line 

This  office  shall  be  engineered  to  handle 
an  Initial  average  originating  busy  hour 

traffic  of  J CCS  per  line.  It  is  anticipated 

that  the  average  originating  busy  hour  traffic 

will  increase  to CCS  per  line. 

Originating  Traffic  Attributed  to  Host  Only 

CCS/Line 


7.3  Terminating  Traffic— Estimated  CCS 
per  Busy  Hour 

It  is  assumed  that  the  total  CCS  for 
terminating  traffic  is  the  same  as  for 
originating  traffic.  Since  digital  switch 
networks  are  on  a  terminal  per  line  basis,  the 
terminating  CCS  per  line  will  be  the  same  as 
the  originating  CCS  per  line  as  shown  in  Item 
7.2,  Appendix  A. 

Terminating  Traffic  Attributed  to  Host  Only 
CCS/Line 

7.4  Percent  of  Pushbutton  Lines 


7.5    Anticipated  Ultimate  Capacity  (20 
years) 

7.5.1    Subscriber  Lines 

Host (Incl.  DDI  Concentrator  Lines) 

RSTl 

RST2 

RST3 

Total 

8.  Trunk  Circuit  Requirements 
8.1    Interoffice  Trunking 
8.1.1    Trunking  Requirements 


1.  Connecting  Office 

2.  U«eofTnjnk 

3.  Trk.  Grp.  Ntwk.  Connection ' 

4.  Quantity  Equipped' 

5.  Ultimate  %  Growth  

6.  CCS  Capacity 

7.  Direction .'. 

8.  No.  Digits  Dialed 

9.  No.  Digits  Outpuised 

10.  No.  Digits  InpuJsed  „ 

11.  Type  Signaling _ 

12.  Type  Pulsing .,... 

13.  Carrier  Type  (2- Wire)  

14.  Canier  Type  (4- Wire)  

15.  Physical 

16.  Repeat  Coils* „ _. 

17.  DX  Signaling  Set 

18.  Other  Type  Signaling 

19.  Delay  Dial  

20.  Direct  Digital  Interface , 
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21.  a.  Feature  Qroup  B  , 

b.  Feature  Group  C 

c.  Feature  Group  0 


'  Desior^tion  of  truf^k  group  network  cormection  Ir^volves  the  following  categories: 

IC — Direct  Inter-LATA  Connecting  Trunk=(IC/POP) 

TC — Tandem  Connecting  Trunks 

IT — Intertandem  Conneding  Trunks 

IL — Intra-LATA  Connecting  Trunks 

TIC— Tandem  Inter-LATA  Connecting  Trunks 

Misc.— Intercept.  Busy  Verification,  etc. 

^  Omit  repeatirig  colls  for  carrier  derived  trunks. 


8.1.2    Pads  for  4-Wire  Carrier  ( 7dB  and 
16dB) 

Total  Quantity 

By  Bidder  Quantity 

By  Owner  Quantity 

Refer  to  the  attached  information  regarding 
connecting  company  trunk  circuit  drawing 
numbers  and  name  of  manufacturer. 

8.2    Switched  Traffic  Data 

8.2.1    Originating  Traffic 


Type 

CCS 

H.T.  sees. 

BHC 

No.  of  digits 
out-pulsed 

Sender  sig. 
mode 

Remarks 

Toll  "0"-'  

Toll  "0'V7'2 

Toll  "O'VIO'* 

Toll  S-S  "rV7* 

Toll  S-S  "VVIO*  

Toll  Ott>er  

Special  Sennce  

Intercept  

Intraotfice 

xxxxxxx 

XXXXXXX 

EAS  

EAS  

EAS 

Tandem  

Tandem  

Tandem  

911  Emerg.  Sen/k:e  

Total  

'  PPCS  traffic  assumed  to  be  divided  20  percent  "0"  -  and  80  percent  "0"+  if  unknown. 
^Toll  calls  assumed  to  be  divided  two-thirds  7  digits  and  one-third  10  digits. 


Busy  Hour  Attempts=BHC  Total  x  1.4=_ 
8.2.2    Terminating  Traffic 


Type 

CCS 

H.T.  sees. 

BHC 

No.  of  digits 
inputsed 

Receiver 
stg.  mode 

Remarics 

TollCompI 

Test  &  Ver 

Intraoffee 

EAS 

EAS  

EAS  

Tandem  

Tandem  

Tandem  

Total  

9.  Checklist  of  Features  Required 

9.2  D 

(Expla 

9.3  T 

ata  Service 

9.3 

9.3 

1    End  Officfe 

1  nni« 

9.1    Alternate  Routing  

(Explain  in  Item  16.  Appendix  A) 

n  in  Item  16.  i 
his  office  shall 

\ppendix  A) 
be: 

.2    End  Office  and  Intermediate 
fandem  
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(Explain  in  Item  16,  Appendix  A) 


9.3.3    End  Office  and  Access  Tan- 
dem   


(Explain  in  Item  16,  Appendix  A) 
S.4    Billing  DaU 


9.4.1  This  office  only  

9.4.2  Trunks  from  Tributaries  

9.4.3  Local  Message  Detafl  Recording: 

9.5    PoUable  Systems 

9.5.1  Polling  device  to  be  provided  on 
this  contract 

Required 

Not  Required 

(Provide  details  in  Item  16,  Appendix  A) 

9.5.2  Pollable  system  to  be  backed  up  by 
tape  or  disc  standby 

Required 

Not  Required 

9.6    AMA  Format 

9.6.1    Bellcore  Format 

Required 

Not  Required 

(Provide  details  in  Item  16,  Appendix  A) 

10.  Miscellaneous  Operating  Features 

10.1    Busy  Verification 

10.1.1  By  dedicated  trunk  firom  toll 
operator: 

10.1.1.1  One-Way,  Inward , 

10.1.1.2  Two-Way  (Busy  verification 
inward,  intercept  outward)  

10.1.2  By  prefix  digit  over  intertoll 
trunk     (Indicate     digit(s)     dialed) 

10.1.3  Access  by  Switchman 

10.1.3.1  Dedicated  Trunk 

10.1.3.2  :Multiple  of  Operator  Trunk 

10.2    Revertive  Calls— Directory  Num- 
ber Only 

10.2.1    Signal  to  Called  Party 


Tnink  group 


Send  ANI  fea- 
ture group 


B 


Store  bMng  data 


AMA  system 


Pollabie 
system 


10.2.1.1  Recorded  Announcement 

10.2.1.2  Distinctive  Tone  

(see  (i)(2)(ix)  of  §1755.522)  

10.2.1.3  Other 

Explain  in  Detail:    


Number  of  separate  intercept  trunk 


10.3    Intercept  Facilities 

10.3.1  Vacant  code,  disconnected 
number,  and  unassigned  number  intercept 
shall  be:  (Check  One) 

By  recorded  announcement: 

Without  cut-through  to  operator  

With  cut-through  to  operator 

By  operator  

10.3.2  Changed  number  intercept  shall 
be:  (Check  One) 

By  recorded  announcement: 

Without  cut-through  to  operator  

With  cut-through  to  operator 

By  operator , 

By  automatic  intercept  system  (AIS)  in 

distant  office  


10.3.3    Method  of  Reaching  Operator,  if 

required: 

Separate  trunk  group  

Regular  interoffice  toll  trunks  with 
idle  trunk  selecting  over  at  leest 
three  trunks  when  three  or  more  toll 
trunks  are  equipped  „ 


10.3.4 
circuits  _    

10.4  Ljne  Load  Control 

10.4.1    Line  load  control  fecilities  are: 

Required 

Not  Required 

(Explain  in  Item  16,  Appendix  A) 

10.5  Service  Observing  Facilities 
10.5.1    Service  observing  facilities  are: 

Required 

Not  Required 

(Explain  in  Item  16,  Appendix  A) 

10.6  Hotel-Motel  Arrangements 
10.6.1    Hotel-motel  arrangements  for 

operation  of  message  registers  at  the 
subscriber's  premises  are: 

Required 

Not  Required 

(Explain  in  Item  16.  Appendix  A) 

10.6.1.1    How  are  message  registers  to  be 
activated? 

Line  Reversal 

Third  Wire 

Other 

(Explain  in  Item  16,  Appendix  A) 

10.7  Nailed-Up  Connections 
Required 

Not  Required 

(Explain  in  Item  16,  Appendix  A) 

10.8  Vertical  Services  (RST  Lines  are 
Included) 


10.8.1 
10.8.2 


CaH  Wtfting 

Can  Fofvwtfding 


Ho.  of  Lines 
No.  of  Lines 


IniliaHy 


Ultimata 


.Local 

Remote 

(Explain  in  Item  16,  Appendix  A) 


10.8.3    Abbreviated  DiaHng 


No.  of  Lines 


No.  of  Codes  per  Line for Lines 

No.  of  Codes  per  Line for Lines 


10.8.4  Three-Way  Calling 

10.8.5  Otfwr 


No.  of  Lines  .. 
CCS  Per  Line 


(Explain  in  Item  16,  Appendix  A) 


11.  Maintenance  Facility  Requirements 


11.1    Alarm  Signals 
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11.1.1    Handled  locally 

Explain  in  Detail:    


11.1.2    TraiKinitted  to  attended  point 

11.1.2.1  Via  operator  office  trunks 

11.1.2.2  Via  printout  or  other  display 
service  

Explain  in  Detail:    


11.1.2.3    Type  of  tone  to  operator 

11.1.2.3.1  Distinctive  tone  (see  (i)(2)(ix)  of 
§1755.522) 

11.1.2.3.2  Other 

Explain  in  Detail:    


11.1.3    Alarm  checking  signals  for  carrier 
and  mobile  radio  systems 


11.1.3.1  Minor  Alarm  

11.1.3.2  Major  Alarm 

11.1.3.3  Terminals  for  both 

11.2  Trouble  Location  and  Test 
11.2.1    Outside    plant    and    stations 

(check  desired  items) 

11.2.1.1  Subscriber's  loop  test  cir- 
cuit: 

11.2.1.1.1  As  part  of  the  maintenance 
center 

11.2.1.1.2  Separately 

11.2.1.2  Remote  test  set  (Explain  in 
Item  16,  Appendix  A)  

11.2.1.3  Dial  speed  test  circuit  (Ex- 
plain in  Item  16,  Appendix  A)  

11.2.1.4  Pushbutton  dialing  test  cir- 
cuit   

11.2.1.5  Howler  (per  (o)(2)(iii)(C)  of 
§  1755.522)  

11.2.1.6  Hand  test  sets,  number  re- 
quired   (Explain  in  Item  16,  Ap- 
pendix A). 

11.3  Transmission  Tests 

11.3.1    Furnish  reference  tone 

Yes 

No 


Frequencies  and 
order  in  which  apphed 


Hz 
Hz 
Hz 
Hz 


Time  Interval  for  ap- 
plication of  each  fre- 
quency 


.SecoTKls 

.Seconds 

.Seconds 

Seconds 


11.3.2    Test  Lines 

11.3.2.1  Test  Line  100 

11.3.2.2  Test  line  102 

11.3.2.3  Test  Line  104 

11.3.2.4  Test  Line  105 

(Explain  in  Item  16,  Appendix  A) 

11.3.2.5  Test  Line  107 

11.3.2.6  Remote  Office  Test  Line 

(Explain  in  Item  16,  Appendix  A) 
11.4    Line  Testing 

11.4.1    Automatic  line  insulation  testing 

Yes 

No 


11.4.2    Owner  supplied  equipment 

Yes 

No 

11.4.2.1    Vendor  supplied  interface  only 

Yes 

No 

If  supplied  by  owner,  explain  in  Item  16, 
Appendix  A,  including  manufacturer,  model, 
location. 
11.5    Remote  Control 

11.5.1    Remote  control  of  the  system  shall  be 
provided. 

Yes 

No 

If  required,  explain  in  Item  16,  Appendix 
A,  including  number,  type  and  location. 

12.  Power  Equipment  Requirements  (Host 
Office  Only) 

12.1    Central  Office  Battery 

12.1.1  A  battery  reserve  of busy 

hours  shall  be  provided  for  this  office  when 

it  reaches lines  at  the  ultimate 

anticipated  traffic  rates  specified  in  Item  7.2, 
Appendix  A. 

12.1.1.1    The  owner  will  furnish  a  standby 
generator,  permanently  installed  in  this 
office,  with  capacity  sufficient  to  power  air 
conditioning  equipment  required  for  cooling 
of  the  central  office  equipment  and  to 
maintain  an  adequate  dc  supply  in  the  event 
of  a  failure  of  the  commercial  ac  supply. 

Yes 

No 

12.1.2  Type  o/bfltte/y.  (Check  One) 
Lead  Calcium 

Lead  Antimony 

12.1.3  Voltmeter  (portable  3-60-150  volt 
scale,  1%  accuracy)  shall  be  furnished. 

Yes 

No 

12.1.4  Hydrometer  in  a  hydrometer 
holder  with  glass  or  plastic  drop  cup  shall  be 
furnished. 

Yes 

No 

12.1.5  Type  of  battery  rack  required: 
(Check  One) 

Two  Tier 

Other 

Explain: 

12.1.6  Special  equipment  power 
requirements  (carrier,  voice  frequency 
repeaters,  etc.).  Drain  in  amperes 

12.1.6.1    Supply  all  necessary  equipment 
to  provide  the  following  48-volt  battery  taps: 


NDmber  of  circuits 


Fuse  (or  circuit 
breaker)  size 


12.2    Charging  Equipment 

12.2.1  Charging  equipment  shall  be 
provided  capable  of  charging  the  office 
battery  on  a  full  float  basis  when  the  office 

reaches lines  at  the  ultimate  anticipated 

traffic  rates  specified  in  Item  7.2,  Appendix 
A. 


12.2.2    Charger  input  rating  shall  be: 

3-PhasB  Connection: 

VoKage 

Phase 

Frequency 

3-Wire 
4-Wire 
Delta 

Y 

12.3    Ringing  Equipment 

12.3.1  Solid-state  ringing  equipment  in 
accordance  with  paragraph  (s)(S)(i)  of 

§  1755.522  shall  be  provided  for  generating 
the  firequencies  specified  by  check  marks  in 
the  following  table.  Ringing  generator  sets 
serving  the  entire  office  shall  each  be  sized 
to  carry  the  full  office  ringing  load  when  the 

office  size  reaches lines  at  the  ultimate 

anticipated  traffic  rates  specified  in  Item  7.2, 
Appendix  A. 

12.3.2  Ringing  frequencies  to  be  supplied: 


Single  Fre- 
quency ... 
Decimonic  . 


Hamwnic 


Synchro- 
monic 


Fre- 
quency in 
Hz 


20 
20 
30 
40 
50 

16% 
25 

3373 
50 

20 
30 
42 
54 


Maximum 
No  of  tele- 
phones 


12.3.3    Furnish  frequency  meter  (accurate 
within  1.3  Hz)  and  voltmeter  (5%  accuracy) 
for  ringing  measurements  (see  paragraph 
(s)(7)(ii)  of  §  1755.522).  Check  One: 

Panel  Mounted 

Portable 

Not  Required 

12.4    Power  Board 

The  power  panel  and  associated  wiring 
shall  be  of  ample  size  to  meet  the  load 

requirements  when  this  office  reaches 

lines  at  the  ultimate  anticipated  traffic  rates 
specified  in  Item  7.2,  Appendix  A. 

13.  Distributing  Frame  Requirements  fHost 
Office  Only) 

13.1  Total  number  of  outside  plant 
cable  pairs  to  be  terminated  

13.1.1    Gauge  of  outside  plant  cable 
pairs 

13.2  Number  of  outside  plant  cable 
pairs  to  be  protected 

13.3  Number  of  additional  protector 

pair  units  to  be  provided  on  MDF  

Explain: 

13.4  Main  Frame  Details 

Is  present  MDF  to  be  reused? 

Yes 

No 

If  "Yes,"  Type 

Reused  protectors  are: 
(Mfgr.) 


IMI 
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tTyp») 

13.4.1  Number  of  pain  of  airestar  units 
(twitching  equipment) 

13.4.2  Number  of  pairs  of  gas  tube 
anester  units  (special  equipment) 

13.4.2.1  Gas  tubes  to  be: 
light. 

medium, 

___  heavy, 

max.  duty  units 

13.4.2.2  Pail  shorted/low  breakdown 
bilure  mode  required 

Yes 

No 

13.4.2.3  Breakdown  voltage  of  gas  tube 
arresters 

1 3.4.3  Number  of  terminated  pairs  to  be 
grounded 

13.4.4  Factory  assembled  tip  cable 
Yes 

No 

13.4.4.1    Tip  cable  length  [if  other  than  20 
feet  (610  cm)] 

~13.4.4.2    Tip  cable  formed 

Up 

Down 

13.4.5  Pairs  per  vertical 

13.4.6  Height  of  vertical feet 

inches 

14.  Building  and  Floor  Plan  Information    • 
(Host  Office  Only) 

14.1  Equipment  is  to  be  installed  in  an 
existing  building  (Attach  detailed  plan.) 

14.2  A  new  building  is  planned 

14.2.1    Tentative  plan  (Note  to  £/igi/ieer; 

Show  sketch  without  dimensions.) 

14.3  Detailed  Arrangements 

14.3.1  Partition  required  (to  isolate  space 
containing  battery,  charger,  power  board,  test 
panel,  main  distributing  frame  and 
sub8crit>er's  loop  test  circuit  (wire  chiefs  test 
desk)  from  that  of  the  remaining  equipment). 
Yes 

No 

14.3.2  Vestibule  required 
Yes 

No 

14.3.3  Cable  entrance 

Overhead 

Underground 

14.3.4  Additional  floor  space  will  be 
required  for  the  following  equipment  which 
is  being  furnished  by  the  owner  or  by  the 
connecting  company: 


14.3.5  The  office  will  be  arranged  for 

Overhead  Interbay  Cabling 

Underfloor  (Computer  Room  Type)  Interbay 

Cabling 

14.3.6  Is  earthquake  bracing  required? 
Yes 

No 

(If  "Yes,"  explain  tone  and  criteria  used 
for  cone  in  Item  16,  Appendix  A.) 

14.3.7  Office  ground  will  be ohms  or 

less  (Refer  to  Item  4.6.3  of  REA  TEftCM  810.) 

14.3.8  The  office  is  considered  to  be  in 
the  following  category  for  lightning  damage 
probability  based  on  the  Figure  1  map  of  REA 
TEftCM  823  (see  paragraph  (u)(2)  of 
1755.522). 

Very  High 

Higher  uan  Average 


Average 

Lower  than  Average 

Very  Low 

14.3.9    The  following  is  addltiooal 
information  regarding  operating  environment 
conditions  which  should  be  considered  in 
determining  system  protection  requirements 
(tower  in  vicinity,  high  exposure,  etc): 

15.  Alternate  Requests 

16.  Explanatory  Notes  (Include  a  detailed 
description  of  any  equipment  to  be  reused,  or 
otherwise  supplied  by  the  owner,  loop 
extenders,  subscriber  carrier,  VF  rapeaten, 
etc.) 

Appendix  B  to  7  CFR  1755.322— 
Detailed  Infonnation  on  Remote 
Switching  Terminali  (RSTt) 

(Complete  One  Vana  Fat  Each  RST) 

1.  Number  of  Subscriber  Lines  (These  lines 
included  in  totals  in  Item  6,  Appendix  A). 

1 . 1    Single-Party: Flat  Rate 


.Message  Rate. 


1.2    Two-Party: . 


.Flat  Rate 


.Message  Rate. 


1.3    Four-Party: . 


.Flat  Rate. 


1.4  Semi-Postpay  Pay  Station  _ 

1.5  Prepay  Pay  Station 

1.6  PABX  Lines Loop 

Start Ground  Start 

Restricted  at  Office Other 


(Describe  in  Item  12,  Appendix  B) 
1 . 7    Number  of  lines  to  be  pushbutton 


1.8  911  Emergency  Lines 

1.9  Anticipated  ultimate  capacity  (20- 
Year) 

2.  Traffic 

2.1    Originating  traffic  per  line— CCS/BH: 
Initial Ultimate. 


2.2    Terminating  traffic  per  line— OCS/BH: 
Initial Ultimate 


2.2.1    Terminating  will  be  made  equal  to 
originating  if  it  is  not  kno%vn  to  be  different 

3.  Subscriber  Loop  Resistance 

3.1    Number  of  subscriber  lines  having 
loop  resistance,  including  the  telephone  set 
of: 

No.  of  Lines 

1501-1900  Ohms 

1901-3200  Ohms 


3.2    Number  of  pay  station  lines  having 
loop  resistance,  excluding  the  telephone  set, 
greater  than: 

No.  of  Lines 

1200  Ohms  (For  Prepay) 

1000  Ohms  (For  Semi-Post  Pay  Operation) 


4.  Range  Extension 

4.1  If  no  standby  power  is  available  at  the 
site,  loop  extenders  may  be  required  on  1501 
to  1900  ohms  loops. 

4.2  Loop  extenders:  Total  Quantity 

By  Bidder— Quantity By 

Owner— Quantity 

(Explain  in  Item  12,  Appendix  B) 

4.3    VF  repeaters:  Totol  Quantity 


By  Biddei^-Quantity By  Owner- 
Quantity . 

(Explain  in  Item  12,  Appendix  B) 


5.  Power  Supply 

5.1  Power  Board. 

5.1.1    The  power  board  and  associated 
wiring  shall  be  of  ample  size  to  meet  the  load 
requirements  when  this  RST  reaches 

lines  at  the  ultimate  anticipated 

traffic  rates  specified  in  Item  2,  Appendix  B. 

5.2  Charger  input  rating  shall  be:  Voltage 
Phase Frequency 


3-Phase  Connection: 

3-Wlre 

4-Wire 

Delta 

Y 

5.2.1  Charger  shall  be  capable  of  charging 
the  RST  battery  on  a  full  float  basis  when  the 

RST  reaches lines  at  ultimate  traffic 

rate  specified  in  Item  2,  Appendix  B. 

5.2.2  Charger  shall  be  redundant 


5.3    Battery  reserve  shall  be 

busy  houn  when  the  RST  reaches 

lines  at  the  ultimate  anticipated 


traffic  specified  in  Item  2,  Appendix  B. 

5.4  Standby  power  is  available.    Yes 
No . 

5.5  Special  equipment  power 
requirements amps. 

5.6  Ringing. 

5.6.1  Type  of  Ringing. 

5.6.2  Fre- 
quency No.  1.         2.         3.         4. 

Frequency 

•  Lm    ••••*•••••••       •••••■••       ■••••••■       •■•■■■••       ■•■■■••• 

Max.  No. 
Phones/ 
Frequency      

5.6.3  Wattage  to  be  sized  for 

lines. 

5.6.4  Frequency  Meter  (see  Item  12.3.3, 

Appendix  A).  Panel  Mounted Not 

Required . 

6.  Emergency  Operation 

6.1     If  path  to  central  office  is  opened,  the 
RST  shall  be  able  to  complete  calls  between 
subscriben  in  its  own  system:  Yes No 


Further  requirements  should  be  listed 
under  Item  12,  Appendix  B. 

7.  RST  Distribution  Frame  Requirements 

7.1    Total  number  of  outside  plant  cable 

paira  to  be  tenninated . 

7.1.1    Gauge  of  outside  plant  cable  paira 


7.2  Number  of  outside  plant  cable  pain  to 
be  protected . 

7.3  Number  of  additional  protector  pair 
units  to  be  provided  on  MDF 

Explain: 

7.4  Main  Frame  Details 

7.4.1    Present  MDF  to  be  reused 
Yes No . 


If  "Yes",  Type 

Reiued  protecton  are: 
(Type). 


(Mfr.) 


7.4.2  Number  of  pain  of  arrester  imits 
(switching  equipment) . 

7.4.3  Number  of  pairs  of  gas  tube  arrester 


units  (special  equipment) . 

7.4.3.1    Gas  tubes  to  be: 

medium, heavy, , 

maximum  duty  units. 


light. 
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7.4.3.2  Fail    shorted/low  breakdown 

{ailure  mode  required    Yet  

No  

7.4.3J    Breakdown  voltage  of  gas  tub* 
arresters . 

7.4.4  Number  of  terminated  pairi  to  be 
grounded . 

7.4.5  Factory  assembled  tip  cable    Yes 
No 


7.4.5.1  Tip  cable  length  (If  other  than  20 
feet  (610  cm)) . 

7.4.5.2  Tip  cable  formed    Up  

Down . 


7.4.6  Pairs  per  vertical . 

7.4.7  Height  of  vertical . 
inches. 


feet 


8.  Buildiiig  and  Fkmr  Plan  Infonnatioa 
8.1    RST  to  be  nraunted  in  building 


8.1.1    Earthquake  bracing  required    Yes 
No (see  Item  14.3.6,  Appendix 


Cabinat  to  be  nunmied . 
on  ground. 


on 


A). 

8.1.2    Supply  building  floor  piaa. 

8.2    RST  to  be  mounted  in  cabinet  out  of 
doors . 

8.2.1 
pole 

9.  Subscriber  Line  Test 

9. 1  Remote  testing  of  subscriber  lines  is 
required    Yes No . 

9.2  Subscriber  loop  test  set 

la  Span  Lines  to  Host  Central  Office 

10.1  To  be  supplied  by  Owner . 

10.2  To  be  supplied  by  Bidder . 


10.2.1     When  the  bidder  is  to  supply  the 
span  lines,  an  REA  Fonn  397b,  Trunk  Carrier 
Systems,  with  the  applicable  parts  completed 
must  be  attached  tvith  a  physical  layout  of 
the  span  line. 

11.  Grounding  Considerations 

11.1  The  RST  ground  will  be ohms 

or  less.  (Refer  to  Item  4.6.3  of  REA  TE&CM 
810.) 

11.2  This  RST  is  considered  to  be  in  the 
following  category  for  lightning  damage 
probability  based  on  the  Figure  1  map  of  REA 

TE&CM  823. Ver>-  High 

Higher  than  Average Average 

Lower  than  Average Very 

Low 

11.3  The  following  is  additional 
infoimatioD  regarding  operating  environment 
conditions  which  should  be  considered  in 
determining  system  protection  requirements 
(tower  in  vicinity,  high  exposure,  etc.): 

12.  Explanatory  Notes 

Appendix  C  to  7  CFR  1755.522— 
Specifications  for  Digital,  Stored 
Program  Controlled  Central  Office 
Equipment  Detailed  Requirements- 
Bidder  Supplied  Infiormation 

Telephone  Company 

Name — ___ 

Location 


Central  Office  Name  (By  Locationj 

To*»m 

Stale 


County. 


Attended 


Unattended. 


1.  General 

1.1  The  equipment  and  materials 
furnished  by  the  bidder  must  meet  the 
requirements  of  paragraphs  (a)  through  (x). 
Appenkx  A.  and  Appendix  B  of  §  1755.522. 

1.2  Paragraphs  (a)  through  (x)  of 

§  1755.522  cover  the  minimum  general 
requirements  for  digital,  stored  program 
controlled  central  office  switching 
equipment. 

1.3  Paragraph  (y)ofS  1755.522  covers 
requirements  for  installation,  inspection,  and 
testing  when  such  service  is  included  as  part 
of  the  contract. 

1.4  Appendices  A  and  B  of  §1755.522 
cover  the  technical  data  for  application 
engineering  and  detailed  equipment 
requirements  insofar  as  they  can  be 
established  by  the  owner.  These  appendices 
are  to  be  filled  in  by  the  owner. 

1.5  Appendix  C  of  $  1755.522  covers 
detailed  information  on  the  switching 
network  equipment  and  the  stored  pro^ra 
controlled  equipment,  and  information  as  to 
system  reliability  and  heavy  traffic  delays  as 
proposed  by  the  bidder.  This  appendix  is  to 
be  filled  in  by  the  bidder  and  must  be 
presented  with  the  bid. 

1.6  Appendix  D  of  §1755.522  is  tha 
single-point  grounding  system  audit 
checklist 

2.  Performance  Objectives 

2.1    /?eyiabi/i(y(see  paragraph  (b)  of 
§1755.522). 


2.2    Busy  Hour  Load  Capacity  and  Traffic 
Delay  {aee  paragraph  (e)(10)  of  §  1755.522. 
Describe  basis  for  traffic  analysis). 


3.  Equipment  Quantities  Dependent  on 
System  Design 

3.1    Switch  Frames  and  Circuits. 

3.1.1  Number  of  Linei. 

3.1.1.1  The  number  of  lines  to  be 
provided  shall  include  the  number  required 
for  the  termination  of  subscriber  lines.  Item 
7.  Appendix  A.  plus  the  number  required  for 
routine  testing  plus  any  additional  to  meet 
the  minimum  switch  increment  of  the 
selected  system. 

3.1.1.2  The  number  of  lines  provided  for 
this  office  will  be 

3.1.2  Number  of  Ports  Used  for  Trunks 

3.1.2.1  The  number  of  trunk  ports  to  be 
provided  shall  be  based  on  the  trunk 
quantities  required  (Item  8,  Appendix  A)  as 
modified  by  the  minimum  increment  of  the 
selected  system.  Provision  shall  be  made  for 
at  least  5  percent  additional  inlet  and  outlet 
ports  over  those  required  Initially.  The 
additional  ports  shall  be  used  for  connecting 
additional  trunks  that  may  be  required  in  the 
future. 

3.1.2.2  Tha  number  of  trunk  ports 
provided  for  this  office  will  be 

3.1.3  Number  of  Subscriber  Directory 
Numbers 


3.1.3.1  The  number  of  directory  numbers 
provided  shall  be  based  on  the  total  directory 
numbers  required  (Item  6.1.14.  Appendix  A), 
as  modified  by  the  memory  increment  of  the 
proposed  system. 

3.1.3.2  The  number  of  subscriber 
directory  numbers  provided  for  this  office 
will  be 

4.  RST 

4.1  Information  for  RSTs  must  be 
supplied  for  each  RST  to  be  furnished. 

4.2  Number  of  line  terminals  for  this  RST 
will  be . 

4.3  Number  ofspan  line  terminations  to 
the  central  office  being  supplied 


4.4    If  the  emergency  operation  option  is 
required,  it  will  provide  the  following  service 
when  connection  to  the  main  office  is 
severed: 


4.5    The  ac  power  drain  at  the  remote  end 
will  be: 

Initial Ultimate . 


Voltage:  Single-Phase 
Phase 


Three- 


4.6    Special  environmental  requirements 
for  the  remote  end: 


5.  Po%*er 

5.1    AC  Power  Drain  Watts 
Initial Ultimate 


5.2    Heat  Dissipation  Watts 

Provide  the  initial  and  ultimate  equipment 
dissifMtion  for  each  equipment  room. 

5.2.1    Operating  Temperature  Range 
Minimum Maximum 


5.2.2    Operating  Humidity  Range 
Minimum Maximum 


6.  Additional  Information  to  be  Furnished  by 
Bidder 

6.1    The  bidder  shall  accompany  its  bid 
with  the  following  information: 

a.  Two  copies  of  the  equipment  list  and  the 
calculations  from  which  the  quantities  in  the 
equipment  list  are  determined; 

b.  Two  copies  of  the  traffic  tables  from 
which  the  quantities  are  determined,  other 
than  the  full  availability  tables  shown  in 
paragraph  (p)(l)(i)  of  §  1755.522; 

c.  Two  copies  of  detailed  switching 
diagram  sho%ving  the  traffic  on  each  route, 
the  grade  of  service,  the  quantity  of  circuits, 
and  main  distributing  frames; 

d.  Block  diagram  of  stored  program  control 
and  associated  maintenance  equipment; 

e.  A  prescribed  method  and  criteria  for 
acceptance  of  the  completed  central  office, 
which  is  siAject  to  review; 

f.  Location  of  technical  assistance  senrice 
with  24-hotir  maintenaiKe,  and  conditions 
when  owner  will  be  charged  for  access  to  the 
service; 

g.  Calculations  showing  the  method  by 
which  ringing  machine  nzes  were  dertv«d: 
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h.  Precautions  to  be  taken  against  static 
discharge; 

i.  Details  of  central  office  grounding 
requirements,  recognizing  local  grounding 
conditions; 


j.  Details  concerning  traffic  measurement 
capabilities  and  formats;  and 

k.  Details  concerning  AMA  features  and 
formats  to  be  provided. 

6.2    As  a  part  of  the  response  to  the  bid, 
the  bidder  must  also  list  information 


concerning  the  types  and  quantities  of  spare 
parts  to  be  furnished.  All  units,  excluding 
those  units  described  in  paragraph  (x)(6)(i)(Q 
of  §  1755.522,  must  fall  into  one  of  the  four 
classes.  The  information  must  be  in  the 
following  fbnnat: 


Unit  No. 

Unttname 

Quantity  of  units  In  the  CO's  and  RSTs  whteh  are  bid 

Ouanlity  of  spare  parts  furnished  with  this  bid 

Class  1 

Class2 

ClassS 

Clas84 

Classl 

Class2 

Class3 

Class  4 

7.  Explanatory  Notes 

Appendix  D  to  7  CFR  1755.522— 
Acceptance  Checklist — Single-point 
Grounding  System 

1.  Approval  Statement 

Telephone  Company: 

RE  A  Borrower  Designation: 

RBA  Contract  Number:  

N/A 

Name: 

Central  Office: 

Remote: __ 


Date  of  Inspection: 

Names  of  Inspectors: 
Owner  Representative   ■ 
Central  Office  Supplier  • 
Consulting  Engineer 


Mutually  Approved  Exceptions: 


Grounding  System  Approval: 
Name  (Owner  Representative) 

Signature  ■ 

Title   

Dale   ^ 


Name  (Supplier  Representative) 
Signature 

Titie 

Date   ■ 


2.  General  Survey 

2.1  This  office  is  considered  to  be  in  the 
following  category  for  probability  of  lightning 
damage  based  on  the  Figure  1  map  in  REA 
TEStCM  823  (also  refer  to  paragraph  (u)(2)  of 
§1755.522) 

Very  High    Higher  than  Average 

Average    Lower  than  Average 

Very  low 

2.2  Central  office  ground  field  (COGF)  to 
be  inspected  for  proper  bonding  of 
conductors  to  ground  rods,  etc.  COGF  to 

earth  grounding  reading  is ohms. 

(Refer  to  REA  TE&CM  802,  Appendices  C  and 
D,  Measurement  Techniques.)  Is  this 
resistance  reading  acceptable?  (Refer  to  REA 
TEftCM  810,  Items  1.6,  4.6.2  and  4.6.3  for 
protection  considerations.) 

Acceptable:    Yes    No 

Comments: 


2.3    Ground  connection  to  be  inspected 
from  the  master  ground  bar  (MGB)  to  the 


central  office  ground  field  (COGF)  to  ensure 
it  is  properly  sized  and  installed  by  most 
direct  route  with  no  sharp  bends.  (Refer  to 
REA  TE4CM  810,  Item  4.3.2  and  section  8.1.) 

Acceptable:    Yes    No 

Comments:    


2.4    Building  structure  grounds  (steel 
rebar  in  footings,  ironwork,  etc.)  are  to  be 
properly  bonded  and  connected  to  the  MGB. 
(Refer  to  REA  TE4CM  810.  Item  4.3.4.) 

Acceptable:    Yes    No 

Comments:    — 


2.5    Metallic  central  office  door(s)  are  to 
be  painted  with  metallic  paint  with 
doorknobs  left  bare.  Dooi^s)  and  frames  are 
to  be  grounded  to  the  building  structural 
ground  or  the  MGB. 

Acceptable:    Yes    No 

Conunents: 


2.6    Metallic  fences  within  6  feet  (183  cm) 
of  the  exchange  building,  storage  facilities 
ground  field,  etc.  are  to  be  properly  bonded 
to  the  COGF  outside  of  the  central  office 
building.  Handhole  enclosure  is  to  be  used 
for  the  COGF  connection  to  permit 
inspection  and  disconnect  for  earth 
resistance  testing.  (Refer  to  REA  TE4CM  810. 
Appendix  C,  Item  4.6.1.) 

Acceptable:    Yes    No 

Comments:    — ■ 


2.7    Lightning  rod  systems  are  to  be 
grounded  by  a  separate  dedicated  ground 
field.  A  bond  should  be  provided  between 
the  COGF  and  the  lightning  rod  ground  field. 
Handhole  enclosure  is  to  be  used  for  the 
COGF  connection  to  permit  inspection  and 
disconnect  for  earth  resistance  testing.  (Refer 
to  REA  TE&CM  810.  Item  4.3.2.1.) 

Acceptable:    Yes    No 

Conunents:   ■ 


2.8    Radio/microwave  tower  ground  grid 
is  to  be  properly  bonded  to  the  COGF  by  a 
direct  outside  connection.  Handhole 
enclosure  is  to  be  used  for  the  COGF 
connection  to  permit  inspection  and 
disconnect  for  earth  resistance  testing.  (Refer 


to  REA  TE&CM  810.  Item  4.3.2  and  section 
10.) 

Acceptable:    Yes    No 

Conaments: 


2.9    If  a  qualified  metallic  water  system  is 
present,  inspect  the  MGB  connecting 
conductor  to  ensure  that  it  is  properly  sized 
and  installed  by  the  most  direct  route  with 
no  sharp  bends  and  that  it  is  clamped  solidly 
on  the  water  pipes.  (Refer  to  REA  TE&CM 
810,  Item  4.3.3  for  details  on  metallic  water 
system  grounding.) 

Acceptable:    Yes    No 

Comments: 


2.10    All  power  and  grounding  conductors 
are  to  be  continuous,  end  to  end,  with  no 
splices,  size  discontinuity  or  intermediate 
terminations.  If  an  exception  is  necessary, 
unusual  care  must  be  taken  to  assure  proper 
bonding  between  the  two  sections.  (Refer  to 
REA  TE&CM  810,  Appendix  C,  section  5.) 

Acceptable:    Yes    No 

Comments:   — ■ 


2.11    All  ground  conductors  should  be 
void  of  sharp  bends  along  their  entire 
lengths.  (Refer  to  REA  TE&CM  810,  Item 
8.2.2.) 

Acceptable;    Yes    No 

Comments: 


2.12    Ground  conductors  should  only  be 
placed  in  nonmetallic  conduit.  Those  routed 
through  metallic  conduit  require  that  both 
ends  of  the  conduit  be  bonded  to  the  ground 
conductor.  (Refer  to  REA  TE&CM  810,  Item 
8.2.4.) 

Acceptable:    Yes    No 

Comments: — ■ — 


2.13    Ground  conductors  should  not  be 
encircled  by  metallic  clamp.  Metallic  straps 
are  to  be  removed  and  replaced  with 
nonmetallic  clamps.  (Refer  to  REA  TE&CM 
810.  Item  8.2.4.) 

Acceptable:    Yes    No 

Comments:   
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2.14    If  metallic  cooauit  is  used,  it  is  to  be 
insulated  from  all  iroawork 

AcceptaW*    __Y«    No 

Conunentr 


2. IS    Inspect  to  determine  if  the  required 
ceotrai  office  snppiier  electrostatic  discharge 
plates,  whst  wrraps.  antistatic  fkxv  mats,  etc 
are  available  and  properly  installed.  (Refer  to 
REA  TE4CM  810,  ftem  12.3.) 

Acceptable:    Yes    No 

Cnmmants-   


2.18    Ground  conductors,  except  green 
wires,  should  not  be  routed  close  and  parallel 
to  other  conductors  to  as  to  minimize 
induction  on  surges  into  equipment  Mriring. 
It  Is  also  bettor  aot  to  route  these  ground 
conductors  through  cable  racks  or  troughs,  or 
within  the  confines  of  any  iron  work.  (Refer 
to  REA  TE4CM  810.  Item  8.2.3.) 

Accaptabla:    Yes    No 

ComiBanla: ■ 


3.  Master  Ground  Bar  (MGB) 

3.1    The  desi^uted  P.  A.  N.  and  1 
segments  of  the  master  ground  bar  (MGB) 
should  be  clearly  identified.  (Refer  to  REA 
TEiCM  810,  Figure  1  for  MGB  segmentation 
arrangement.) 

Accoptabie:    ^Ye«    No 

Commeatt:    _ 


3.2    Check  for  appearance  and  proper 
location  of  following  on  MGB: 

(a)  R — Interior  radio  equipment ' 

(b)  C — Cable  entrance  ground  bar' 

(c)  M— MDF  ground  bar' 

(d)  G — Standby  power  equipment  frame 
ground' 

(e)  N— Commercial  power  MGN  * 

(f)  B-:-Buikling  structure  ground  * 

(g)  l^-Cenlral  oSke  ground  field  * 
(h)  W— Water  pipe  system  ^ 

(i)  N'— Battery  Return ' 

(j)  N»— Outside  IGZ:    > 

(k)  N»— Outside  IGZ:    » 

(1)  I' — Ground  window  bar* 

(in)  I' — Ground  window  bar* 

Acceptable:    Yes    No 

Comments:    ■ _ 


3.3    All  connections  (o  K^B  are  to  be  two- 
hole  bolted  down  copper  crimped  or 
compression  type  terminal  lugs.  (NOTE:  No 
solder  connections  are  peimiUed.) 

Acceptable;    Ya«    No 

Comments:   — ^-^— ^-^^— ^.^-^.^_^_^^______ 


3.4    MGB  is  to  be  properiy  insulated  from 
the  iBountiag  sui^ca. 


'  Surge  Producw— (P) 

'  Surge  AiMoibar— (A) 

'Grounds  to  non-IGZ  Equipment— (N) 

'Grounds  to  ;GZ  Equipment  (GWB's)— (Q 


Acoaptable: 
Comments: 


_Yes 


.No 


3.5    All  connections  are  to  be  ti^. 

Acceptable:    ^Yes    No 

Comments:    


X6    The  MGB  is  to  have  an  anticorrosion 
coating  of  the  type  which  enhances 
conductivity. 

Acceptable:    Yes    No 

Comments:   


3.7    Bar  is  to  be  clearly  stenciled  or  legibly 
labeled  "MGB. - 

Acceptable;    ^Yes    No 

Comments: 


3.8    AM  gnmad  laads  are  to  be  properly 
sized  and  labeled  as  to  point  of  origin.  (Refer 
to  REA  TBKM  810.  Item  8.3.1  and  section 
8.1.) 

Acceptable: Yes       No 

Ltomnents:   — ^ — ^— ^^— ^^^..^^..^ 


4.  Ground  Window  Bar  (GWB) 

4.1    All  equipment  grounds  that  originate 
inside  of  an  Isolated  Ground  Zone  (IGZ)  are 
to  be  terminated  on  the  GWB  which  is 
preferably  located  physically  inside  the  IGZ 
and  insulated  from  its  support.  (Refer  to  REA 
TE4CM  810,  Item  5.1.) 

Acceptable: ^Yes        ^No 

Comments:    


4.2    Each  GWB  is  to  be  connected  to  the 
MGB  by  the  most  direct  route  with  a 
conductor  of  2/0-gauge  or  coarser,  or 
resistance  of  less  than  0.005  ohms.  Parallel 
conductors  for  redundancy  if  required  by  the 
supplier.  (Refer  to  REA  TE&CM  810,  Item 
8.1.2.) 


Acceptable: Yes 

Comments:   


No 


4.3    The  metal  framework  grounds  of  only 
that  switching  equipment  and  associated 
electrical  equipment  located  Inside  of  the 
IGZ  should  be  coimected  to  the  GWB  as 
required  by  the  central  office  equipment 
supplier.  (Refer  to  REA  TE4CM  810,  Item 
5.5.) 


Acceptable: . 
Comments:   — 


_Yes 


No 


4.4    GWB  is  to  be  clearly  stenciled  or 
labelwl  "GWB." 

Acceptable:        Yea       No 

Comments: 


4.5    All  coaaactions  are  to  be  ti^. 

Acceptable: Yes       No 

Comments:   — 


5.  Isolated  Ground  Zone  (IGZ) 

5.1    IGZ  areas  an  to  be  clearly  marked  on 
the  floor  or  in  some  other  easily  recognizable 
manner.  (Refer  to  REA  TE&CM  810,  Item 
6.1.1) 

Acceptable: ^Yes       No 

Comments:   — — ^^^^— ^— ^^^_^^^^_^_ 


5.2    Confirm  that  all  framework,  cabinets, 
etc.  within  the  IGZ  are  ground  connected 
only  to  the  GWB.  (Refer  to  REA  TE&CM  810, 
Item  5.5.) 

Acceptable: Yes       No 

Comments:   — — 


5.3    All  cable  racks,  ground  mats, 
switching  and  transmission  equipment 
within  the  IGZ  are  to  have  ground  leads  only 
to  the  GWB.  (Refer  to  REA  TE&CM  810.  Item 
5.5.2.) 

Acceptable: ^Yes       No 

Comments:    — 


5.4    Review  ac  power  feed  arrangement 
within  the  IGZ  for  acceptable  receptacle  tyj)e 
and  confirm  that  all  green  wires  are  properly 
connected.  (Refer  to  REA  TE&CM  810,  Item 
5.5.4.) 


Acceptable: lAYes 

Comments:    


No 


5.5    All  ironwork,  metallic  conduit,  and 
other  equipment  associated  with  the  switch 
are  to  be  properly  Insulated  at  the  IGZ 
boundary  as  stipulated  by  the  supplier.  (Refer 
to  REA  TE&CM  810,  Item  6.2.) 

Acceptable: I A  Yes        No 

Comments:    — 


5.6    With  the  GWB  disconnected  firom  the 

MGB,  the  resistance  reading  of ohms 

between  the  GWB  and  the  MGB  indicates 
adequate  isolation.  (CAUTION:  Test  is  to  be 
conducted  only  with  the  approval  and  under 
the  direction  of  the  central  office  supplier.) 

Acceptable: lAYes       No 

Comments 


6.  Entrance  and  Tip  Cables 

6.1    When  neither  a  cable  vault  nor  a 
splicing  trough  exists,  the  outside  plant  cable 
should  be  brought  into  the  central  office  and 
spliced  to  tip  cables  with  a  PVC  outer  racket 
(ALVYN*)  or  equivalent  as  close  as  practical 
to  the  cable  entrance.  (Refer  to  REA  TE&CM 
8ia  Item  7.3.4.) 

Acceptable: lAYes       No 

Comments:    — 


IMI 
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6.2    All  outside  entrance  cables  and  all  tip 
cable  shields  are  to  be  separated  by  at  least 
a  3-inch  (7.6  cm)  gap  between  shield  ends. 

Acceptable: lAYes       No 

Comments:  


6.3    All  entrance  cable  shields  are  to  be 
bonded  separately  to  «6  AWG  or  laiger 
insulated  wire  or  bonding  ribbon  and 
connected  to  the  Cable  Entrance  Ground  Bar 
(CEGB)  by  most  direct  route  with  minimum 
bends 

Acceptable: lAYes        No 

Comments:  


6.4    Outside  plant  cable  shields  are  to  be 
connected  only  to  the  CBGB,  and  the  tip 
cable  shields  are  to  be  connected  only  to  the 
Main  Distributing  Frame  Bar  (MDFB). 

Acceptable: lAYes       No 

Comments: 


7.  Cable  Entrance  Ground  Bar  (CECB) 

7.1  The  CECB  is  to  be  properly  insulated 
Erom  the  mounting  surface.  (Refer  to  TE&CM 
810.  Item  4.2.1.) 

Acceptable: lAYes        No 

Comments:   


7.2  The  CECB  is  to  be  located  as  close  as 
possible  to  the  physical  ends  of  the  entrance 
cable  shields. 


Acceptable:    lAYes 

Comments:    


.No 


7.3    All  connections  are  to  use  two-hole 
boJtod  down  copper  crimped  or  compression 
type  terminal  lugs.  (NOTE;  No  solder 
cormections  are  permitted.) 

Acceptable:    lAYes       lANo 

Comments:   


7.4    All  connections  are  to  be  tight 

Acceptable:    lAYes       lANo 

Comments: 


7.5    Bar  is  to  be  clearly  stenciled  or  legibly 
labeled  "CECB." 

Acceptable:    lAYes       lANo 

Conmients:    — ■ 


7.6    All  ground  leads  are  to  be  properly 
sized  and  labeled. 

Acceptable:    lAYes       ^lANo 

Comments:   


7.7    The  CEGB  is  to  have  an  anticorrosion 
coating  of  the  type  which  enhances 
conductivity. 

Acceptable:    lAYes       lANo 

Comments:   


7.8    The  OSGB  is  to  be  connected  to  the 
MGB  by  a  properly  sized  conductor  and  by 
the  most  direct  route.  (Refer  to  S(EA  TEftCM 
610.  section  8.1.) 

Acceptable:    lAYes       lANo 

Comments:    — ^^— ^— — ^^^^— ^— 


8.  Main  Distributing  Frame  (MDF) 

8.1    REA  strongly  recommends  that  MDF 
protectors  be  furnished  without  heat  coils. 
(Refer  to  REA  TE&CM  810,  section  7.6.) 

Acceptable:    lAYes       lANo 

Comments:    


6.2    Incoming  cable  pain  tsnninatad  oo 
MOT  protector  assemblies  should  be 
protected  with  protector  modules.  These 
modules  shotild  contain  white  coded  cart>on 
blocks  or  orange  coded  gas  tube  arrestors  that 
are  included  in  the  REA  List  of  Materials. 
(Refer  to  REA  TE&CM  810.  Item  7.4) 

Acceptable:    lAYes       lANo 

Comments:    


8.3    All  incoming  subscriber  cable  pairs 
are  to  be  properly  terminated  at  either  a 
protector  equipped  terminal  or  connected  to 
ground. 

Acceptable: lAYes        lANo 

Comments    


8.4    MDF  protector  assemblies  may  be 
mounted  directly  on  the  vertical  frame 
Ironwork.  Protector  assemblies  on  each 
vertical  are  interconnected  with  each  othw 
and  the  Main  Distributing  Frame  Bar  (MDFB) 
with  a  #6  copper  grounding  conductor. 
Alternative  means  of  connecting  to  the  MDFB 
are  also  acceptable  which  do  not  rely  on  the 
frame  ironwork  for  conducting  surge  currents 
to  ground.  (Refier  to  REA  TE4CM  810,  section 
7.) 


Acceptable: . 
Comments    — 


lAYes 


lANo 


8.5    Protective  "ground  connections" 
should  be  provided  between  the  MDFB  and 
the  frame  ironwork  for  personnel  protection 
regardless  of  the  type  of  protector  assembly 
used.  Protective  ground  leads  should  be  14- 
gauge,  less  than  12  inches  (30.5  cm)  in  length 
with  paint  thoroughly  removed  at  point  of 
connection  to  the  ironworL  (Refer  to  REA 
TE&CM  810.  Item  7.1.3.) 

Acceptable: lAYea       ^lANo 

Conmients    


8.6    The  MDFB  should  be  insulated  from 
the  frame  ironwork  in  all  cases  where  it  is 
used  as  a  Master  Ground  Bar  (MGB).  (Refisr 
to  REA  TE&CM  810.  Item  7.1.2.) 

Acceptable: lAYes       lANo 

Conunents 


8.7    Where  the  MDFB  is  used  as  the  MGB 
In  very  small  offices  the  protective  "ground 
connections"  should  be  connected  on  the  N 
section  of  the  bar.  The  MDF  line  protector 
assembly  grounds  should  be  connected  to  the 
P  section  of  the  bar.  (Refer  to  REA  TE&CM 
810.  Item  7.1.4.) 

Acceptable: lAYes       lANo 

Comments — 


8.8    The  MDFB  Is  to  be  connected  to  th« 
MGB  by  the  most  direct  path  with  minimum 
bends  and  proper  conductor  size  (Refer  to 
REA  TE&CM  810,  Item  8.1.4  ) 


Acceptable: lAYes 

Comments    


lANo 


8.9    The  MDFB  should  be  free  of  all  other 
ground  leads  when  not  used  as  an  MGB. 

Acceptable: lAYes       lANo 

Comments    


8.10    Alternative  arrangements  which 
insulate  the  line  protector  assemblies  and 
MDFB  from  the  frame  ironwork  may  require 
a  direct  ground  connection  of  the  frame 
ironwork  to  the  MGB  for  personnel 
protection.  Conductor  is  properly  sized  and 
tightened  with  paint  removal  on  main  frame 
Ironwork  at  point  of  connection. 

Acceptable: lAYes       lANo 

Comments    


9.  Power  Service  Protection  and  Grounding 

9.1    The  ground  conductor  between  the  ac 
power  system  multigrounded  neutral  (MGN) 
at  the  main  ac  disconnect  p>anel  and  the 
master  ground  bar  (MGB)  is  to  be  properly 
sized  and  connected.  (Refer  to  REA  TE&CM 
810.  Items  2.19.  4.3.1  and  8.1.3.) 

Acceptable:    ^Yes    No 

Comments:    


9.2    If  there  is  a  non-MGN  ac  power 
system,  there  is  to  be  ■  properly  sized  and 
connected  insulated  conductor  bond  between 
the  power  service  ground  electrode  and  the 
MGB.  (Refer  to  REA  TE&CM  810.  Item 
4.3.1.1.) 

Acceptable:    ^Yes 

Comments:    


9.3    AC  conductors  including  ground 
conductors  serving  12&-volt  ac  electric 
convenience  receptacles  and  all  direct  wire 
peripheral  equipment,  located  in  the  IGZ, 
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should  be  sized  In  accordance  with  normal 
"green  wire"  criteria.  (Refer  to  REA  TE&CM 
810.  Items  5.5.4,  5.5.5,  and  5.5.6.) 

Acceptable:    ^Yes    No 

Comments;    


0.4    Minimum  protection  for  ac  power 
serving  the  central  office  buildings  should 
consist  of  an  REA  accepted  secondary 
arrestor  at  the  service  entrance.  (Refer  to  REA 
TE4CM  810,  section  9.) 

Acceptable:    ^Yes    No 

Comments:    


9.5    A  properly  sized  conductor  for 
ground  bonding  between  the  standby  power 
plant  framework  (not  separately  derived)  and 
the  MGB  is  to  be  provided  to  equalize 
framework  voltages  for  personnel  safety 
reasons.  (Refer  to  REA  TE&CM  810,  Item 
4.2.4.1 


Acceptable: 
Comments: 


_Yes 


_No 


10.  Miscellaneous 

10.1    All  non-IGZ  equipment  frames,  relay 
racks,  cable  racks  and  other  ironwork  are  to 
be  properly  connected  to  the  MGB.  (Refer  to 
TE&CM  810,  Item  4.4.) 

Acceptable:    Yes    ^No 

Comments:   


10.2    Shields  on  high  frequency  intra- 
office  cables  are  to  be  properly  isolated  and 
connected  only  to  an  isolation  ground  bar  in 
the  relay  rack.  All  shielded  cables  entering 
the  IGZ  should  only  be  referenced  at  the  IGZ 
termination  point  as  given  by  the 
manufacturer.  (Refer  to  REA  TE&CM  810, 
Item  7.2.1.2.) 

Acceptable:    ^Yes    ^No 

Comments:    


10.3    Isolation  ground  bars  in  the  relay 
racks  are  to  be  properly  connected  to  the 
MGB  with  appropriate  sized  conductor  with 
no  sharp  bends. 

Acceptable:    .Yet    ^lANo 

Conmients:    — 


10.4    All  radio  equipment  cabinet(s]  are  to 
be  at  least  10  feet  (305  cm)  from  the  IGZ. 

Acceptable:    lAYes    lANo 

Comments:    


10.5    The  metal  spare  parts  cabinet  is  to  be 
grounded  with  a  #6  AWG  or  larger  insulated 
wire  to  non-IGZ  cable  rack,  etc.  or  directly  to 
the  MGB. 


Acceptable: 
Comments: 


.lAYes 


lANo 


Dated:  May  7, 1993. 
Robeil  Peters, 

Acting  Undersecretary,  Small  Community 
and  Bural  Development. 
IFR  Doc.  93-12531  Filed  5-27-93;  8:45  am] 
8IUJNQ  COOC  t4t»-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  27300;  Amdt  No.  1548] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Proceduros 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
asof  January  1.1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  C^enter  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-6277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiure,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  thti  respective  FDC/T 
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NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instniment 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  ^APs 
by  FDCyp  NOTAMs,  the  TERPs  criteria 
were  apphed  to  only  these  specific 
conditions  existing  at  the  abated 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  nave  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  appUcation  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  FUght  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 


contrary  to  the  public  Interest  and, 
where  appUcable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  leu 
than  30  days. 

Conchtsion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  Is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  v>rill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act. 

List  of  SubjecU  in  14  CFR  Part  97 

Approaches,  Standard  Instnmnent, 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  May  21, 
1993. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accwdingly,  pursuant  to  the 
authority  delegated  to  me.  Part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 

NFDC  Transmittal  Letter 


Part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  07 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348. 1354(a). 
1421  and  1510;  49  U.S.C  106(g)  (revi«Dd  Pub. 
L.  97-449,  January  12. 1983);  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

1197.23. 972S,  97.27. 97.29, 97.31, 97 J3 
and  97.35    [Amandad] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  S  97.25  LOC  LOC/DME, 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps: 
§  97.33  RNAV  SlAPr.  AND  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


Effective 


05/07/93 
05/07/93 
OS'07/93 

05/07/93 
05A)7/93 
05/07/93 
05/07/93 
05/12/93 
05/13/93 

05/13/93 
05/13/93 
05/13/93 
05/14/93 
05/17/93 
05/18/93 
05/1  a'93 
05/19/93 
05/19/93 
05/19/93 
05/19/93 
05/19/93 
05/19/93 


State 


CO 
MA 

MA 

MA 
MA 

MA 

PA 
NJ 
10 

NC 
NC 
VA 
CA 
ME 
NJ 
VA 
ME 
NY 
NY 
NY 
NY 
NY 


City 


Denver 

Worcester 
Worcester 


Worcester  .. 
Worcester  .. 
Worcester  ... 
Washington 
Lakewood  ... 
Boise  


Ahostde  .. 
Ahoskie  .. 
Roanoke 
Santa  Barbara 

RocWand  

Atlantic  City  „.. 
Gordonsvine  ... 

Rockland  „ 

Buffato  

DansvMa  

Homell  

SWney  

Skaneateles .... 


Airport 


StaptetoT)  InH  .... 
Worcester  Mun) 
Worcester  Muni 


Worcester  Muni 

Worcester  Muni 

Worcester  Muni  

Washington  County 

Lakewood  _ „ 

Boise  Air  Terminal  (Gowen  RekJ) 


Trl-CouTTty 

Trl-County 

Roanoke  Regk>nai/Woodnim  Raid 

Santa  Barbara  Muni  

Knox  County  Regionai  

Atlantfc  City  Intl  _ 

Oordonsville  Muni  , 

Ktkdx  County  Regional 

Buftak5  AlffieW  

Dansvtile  Muni 

Homeii  Muni 

SkJney  Muni  

Skaneateles  Aerodrome 


FDC  No. 


FDC  3/2427 
FDC  3/2432 
FDC  3/2433 

FDC  3/2435 
FDC  3/2437 
FDC  3/2439 
FDC  3/2443 
FDC  3/2520 
FDC  3/2538 

FDC  3/2541 
FDC  3/2542 
FDC  3/2530 
FDC  3/2534 
FDC  3/2572 
FDC  3/2585 
Ft)C  3/2586 
FDC  3/2629 
FDC  3/2617 
FDC  3/2614 
FDC  3/2613 
FDC  3/2615 
FDC  3/2637 


SIAP 


ILS  Rwy  26L  Amdt  47. 
NDB  Rwy  11  Amdt  178. 
DEP     PROC/TKOF     Mine 

Amdt  5. 
NDB  Rwy  29  Amdt  9A 
ILS  Rwy  11  Amdt  ISA. 
LOC  Rwy  29  Orlg-A 
NDB  Rwy  27  Orig. 
VOR  Rwy  6  Amdt  3. 
VOR/DME  or  TACAN  Rwy 

28L,  Amdtl. 
NOB  Rwy  36  Amdt  1 A 
VOR/DME-A  Amdt  4. 
LDA  Rwy  6  Amdt  7. 
ILS  Rwy  7  Amdt  2. 
NDB  Rwy  3  /»jndt  7A 
Radar-1  Amdt  13. 
VOR-A  Amdt  2. 
LOC  Rwy  3  Amdt  8A. 
VOR  Rwy  24  Amdt  6A 
VOR/DME  Rwy  18  Amdt  2. 
VOR/DME-A  Amdt  3. 
VOR/DME-e  Amdt  2A 
VOR-A  Orig. 
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(FR  Doc.  93-12700  Piled  S-27-«3: 8:45  am] 
HUMQ  coot  4*10-1»4I 

14  CFR  Part  97 

[Docket  No.  27299;  AmdL  No.  1547) 

Standard  Instrumant  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  fUght  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  speciRed  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Pubhc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doaiments.  U.S. 


Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  tNFORMATlON  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fmther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  pubUcation  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  draunstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  In  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 


Terminal  Instnunent  Approach 
Procedures  (TERPs).  In  developing  these 
SLAPs,  the  TERPS  criteria  were  appUed 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  makhig  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches, 
Weather. 

Issued  in  Washington,  DC  on  May  21, 
1993. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348. 1354(a), 
1421  and  1510:  49  U.S.C.  106(g)  (Revised 
Pub.  L  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

1197.23. 97.25, 97.27, 97.29, 97.31, 97  J3, 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
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or  TACAN;  §  97.25  LOG.  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  TLS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

'  •  *  Effective  July  22,  1993 

Winfield/ Arkansas  City.  KS,  Strother  Field, 

VOR/DME  RNAV  RWY  35.  Amdt.  4 
Cadillac.  MI.  Wexford  County.  NDB  RWY  7, 

Amdt.  1 
Cadillac.  MI.  Wexford  County,  NDB  RWY  25, 

Amdt.  1 
Cadillac.  MI.  Wexford  County,  MLS  RWY  25. 

Amdt.  5 
Cadillac.  MI,  Wexford  County,  VOR/DME 

RNAV  RWY  7,  Amdt.  8 
Cadillac,  MI.  Wexford  County.  VOR/DME 

RNAV  RWY  25.  Amdt.  7 
Detroit  Lakes.  MN,  Detroit  Lakes,  VOR  RWY 

13,  Amdt.  6 
Detroit  Lakes.  MN,  Detroit  Lakes,  VOR  RWY 

31.  Amdt.  4 

Motley.  MN,  Morey's.  NDB  RWY  9.  Amdt.  1 
Park  Rapids.  MN,  Park  Rapids  Muni,  VOR/ 

DME  RWY  13,  Amdt.  8 
Park  Rapids,  MN,  Park  Rapids  Muni,  VOR 

RWY  31,  Amdt.  13 
Park  Rapids,  MN,  Park  Rapids  Muni,  NDB 

RWY  31,  Amdt.  1 
Park  Rapids,  MN,  Park  Rapids  Muni,  ILS 

RWY  31,  Amdt.  1 
Staples,  MN,  Staples  Muni,  NDB  RWY  14, 

Amdt.  2 
Plattsburgh,  NY,  Clinton  Co,  VOR  RWY  19, 

Amdt.  1 
Tarlwro,  NC,  Tarboro-Bdgecombe,  VOR/DME 

RWY  27,  Orig. 
Aguadilla.  PR,  Rafael  Hernandez,  VOR/DME 

RWY  8,  Amdt.  1 
Aguadilla.  PR,  Rafael  Hernandez,  VOR  RWY 

8,  Amdt.  5 
North  Kingstown.  RI,  Quonset  State,  VOR/ 

DME  RNAV  RWY  34,  /Vmdt.  1 
Houston.  TX,  Andrau  Airpark,  NDB  RWY  16, 

Amdt.  16 
Neillsville.  WI,  Neillsville  Muni,  NDB  RWY 

27,  Amdt.  5 

•  •  •  Effective  June  24. 1993 

Willimantic,  CT,  Windham,  VOR-A,  Amdt.  7 
Willimantic,  CT,  Windham,  LOG  RWY  27, 

Amdt.  1 
Audubon,  lA,  Audubon  County,  NDB  RWY 

32.  Amdt.  4 

Clarinda,  lA.  Schenck  Field,  NDB-A.  Amdt 

4 
Council  Bluffs.  lA,  Council  Bluffs  Muni, 

VOR-A,  Amdt.  4 
Orange  City,  L\,  Orange  City  Muni,  NDB 

RWY  34.  Amdt.  3 
Portland,  ME,  Portland  Intl  Jetport.  RADAR- 

1.  Amdt.  3 
Kalamazoo,  MI,  Kalamazoo/Battle  Creek  Intl, 

ILS  RWY  35,  Amdt.  21 
Muskegon,  MI,  Muskegon  County,  RADAR- 

1,  Amdt.  14 
Raleigh/Durham,  NC,  Raleigh-Durham 

International.  ILS  RWY  5L.  Amdt.  3 
Raleigh/Durham,  NC,  Raleigh-Durham 

International.  ILS  RWY  5R,  /Vmdt.  25 
Raleigh/Durham,  NC.  Raleigh-Durham 

International.  ILS  RWY  23L.  Amdt.  5 


Raleigh/Durham,  NC,  Raleigh-Durham 
International,  ILS  RWY  23R,  Amdt.  8 

Hilton  Head  Island.  SC.  Hilton  Head.  LOC/ 
DME  RWY  21,  Orig. 

•  •  *  Effective  April  30, 1992 

Ogden,  UT.  Ogden-Hinckley,  ILS  RWY  3. 
Amdt.  1 

IFR  Doc.  93-12701  Filed  5-27-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  24. 113,  and  142 
[T.D.  93-^7] 
RIN  151S-AB15 

Assessment  of  Liquidated  Damages 
for  Failure  To  Deposit  Estimated 
Duties,  Taxes  and  Charges  or  To  Remit 
Passenger  Processing  Fees  to 
Customs 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  provide  for  the 
assessment  of  liquidated  damages  for 
failure  to  deposit  estimated  duties,  taxes 
and  charges  timely  on  imported 
merchandise  entered  for  consumption. 
Such  charges  would  include  certain  ad 
valorem  fees,  fees  relating  to  dutiable 
mail  and  harbor  maintenance  fees 
provided  by  regulation.  The  Regulations 
are  also  amended  to  allow  the 
appropriate  district  director  the 
discretion  to  require  presentation  of 
entry  summary  documentation  and 
payment  of  applicable  duties,  taxes  and 
charges  on  imported  merchandise  at  the 
time  of  entry  (and  before  the  release  of 
the  merchandise  from  Customs 
custody),  if  the  importer  has  not  taken 
prompt  action  to  settle  a  prior  claim  for 
liquidated  damages  for  failure  to  deposit 
estimated  duties,  taxes  and  charges  in  a 
timely  manner.  The  document  further 
amends  the  Customs  Regulations  to 
provide  for  liquidated  damages  against 
international  carriers  who  collect 
passenger  processing  fees  as  required  by 
law,  but  who  fail  to  remit  those  fees  to 
Customs  in  a  timely  manner. 
EFFECTIVE  DATE:  June  28.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Baskin.  Penalties  Branch  (202- 
482-6950). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 


February  6. 1992  (57  FR  4589).  Customs 
announced  its  intention  to  amend 
SS  24.24(h),  113.62(k),  113.64(a).  142.13 
and  142.25.  Customs  Regulations  (19 
CFR  24.24(h).  113.62(k),  113.64(a). 
142.13  and  142.25)  to  provide  for  a 
specific  measure  of  liquidated  damages 
against  a  bond  principal  and  siuety 
when  a  bond  principal  fails  to  deposit 
estimated  duties,  taxes  and  charges  with 
Customs  in  a  timely  manner,  to  permit 
sanctioning  of  any  principal  who  fails  to 
take  prompt  action  in  settlement  of  any 
claim  for  liquidated  damages  arising 
from  the  failure  to  deposit  estimated 
duties,  taxes  and  charges  with  Customs 
in  a  timely  manner,  and  to  permit  the 
assessment  of  liquidated  damages 
against  a  passenger-transporting  carrier 
who  is  responsible  for  the  remittance  of 
collected  passenger  processing  fees  to 
Customs. 

As  stated  in  the  notice  of  proposed 
rulemaking,  the  filing  of  Customs  entry 
and  entry  summary  documents,  and  the 
deposit  of  estimated  duties,  taxes  and 
charges,  constitute  separate  obligations 
under  the  importer's  bond.  Specifically, 
under  the  provisions  of  §  113.62(b), 
Customs  Regulations  (19  CFR 
113.62(b)),  the  principal  on  the  bond 
(importer)  agrees  to  timely  file  such 
documentation  (i.e.,  entry  and  entry 
summary  documentation)  as  is 
necessary  to  enable  Customs  to  release 
the  imported  merchandise  ht)m 
Customs  custody,  properly  assess 
duties,  collect  accurate  statistics  and 
ascertain  whether  applicable 
requirements  of  law  and  regulation  are 
met.  As  provided  in  §  113.62(a)(l)(i). 
Customs  Regulations  (19  CFR 
113,62(a)(l)(i)).  the  principal  and  the 
surety  on  the  bond  are  responsible, 
jointly  and  severally,  for  the  timely 
deposit  of  any  duties,  taxes  and  charges 
imposed  or  estimated  to  be  due  at  the 
time  the  merchandise  is  released  or 
withdrawn  from  Customs  custody. 

Under  the  provisions  of  §  113.62(k), 
Customs  Regulations  (19  CFR 
113.62(k)),  if  the  bond  principal  defaults 
with  regard  to  the  timely  presentation  of 
entry  and  entry  summary 
documentation  as  set  forth  in 
§  113.62(b),  the  obligors  on  the  bond, 
both  principal  and  surety,  jointly  and 
severally,  agree  to  pay  liquidated 
damages  in  the  amount  of  the  value  of 
the  merchandise  involved  in  the  default. 

However,  as  noted  in  the  notice  of 
proposed  rulemaking,  in  contrast  with 
the  foregoing,  any  default  regarding  the 
timely  payment  of  estimated  duties, 
taxes  and  charges  required  by 
§  113.62(a)(l)(i)  does  not  result  in  the 
assessment  of  damages.  When  a  default 
arises  from  either  a  failure  to  deposit 
estimated  duties,  taxes  and  charges  at 
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the  time  of  presentation  of  the  entry 
summary,  or  from  a  return  of  a  duty 
check  by  a  financial  institution  because 
of  insufficient  funds  or  any  other 
negotiability  problem,  or  from  an 
untimely  electronic  transfer  of  funds 
under  the  Automated  Clearinghouse 
(ACH),  or  an  ACH  payment  which  is 
voided  because  of  insufficient  funds, 
Customs  remedy  involves  assertion  of  a 
claim  for  duties,  taxes  and  charges 
against  the  principal  and  surety  for 
breach  of  the  bond  condition  stated  in 
§113.62{a)(l)(i). 

The  notice  of  proposed  rulemaking 
proposed  to  amend  §  113.62  to  provide 
specifically  for  the  assessment  of 
hquidated  damages  when  a  bond 
principal  defaults  in  respect  to  the 
timely  payment  of  estimated  duties, 
taxes  and  charges.  In  this  connection, 
"duties,  taxes  and  charges"  would 
include  any  applicable  ad  valorem  fees 
described  in  §  24.23.  Customs 
Regulations  (19  CFR  24.23),  fees  for 
dutiable  mail  described  in  §  24.22(0, 
Customs  Regulations  (19  CFR  24.22(f)), 
or  harbor  maintenance  fees  described  in 
§  24.24(e)(3)  (i)  and  (ii).  Customs 
Regulations  (19  CFR  24.24(e)(3)  (i)  and 
(ii)). 

When  neither  the  entry  summary 
documentation  is  provided,  nor 
estimated  duties,  taxes  and  charges 
provided  in  a  timely  manner  (a  non- 
file),  the  proposed  amendment  would 
make  it  clear  that  liquidated  damages 
would  be  assessed  in  an  amount  equal 
to  the  value  of  the  merchandise 
consistent  with  the  bond  provision 
applicable  for  failure  to  timely  present 
the  entry  summary  documentation. 
Multiple  claims  would  not  be  assessed 
when  both  the  documentation  and 
estimated  duties  are  not  submitted. 

Under  §  142.13.  Customs  Regulations 
(19  CFR  142.13).  the  district  director  is 
empowered  to  require  that  entry 
summary  documentation  be  filed  and 
that  estimated  duties,  taxes  and  charges 
be  deposited  at  the  time  of  entry  if  the 
importer  has  repeatedly  failed  to  file 
entry  summary  documentation  timely, 
has  not  taken  prompt  action  to  settle 
claims  for  liquidated  damages  for  failure 
to  file  timely,  or  has  repeatedly 
delivered  entry  summary 
documentation  which  is  incomplete  or 
which  contains  erroneous  information. 
Additionally.  §  142.25,  Customs 
Regulations  (19  CFR  142.25),  permits 
the  district  director  to  discontinue 
immediate  delivery  privileges  for  these 
same  reasons.  Consequently,  the  notice 
of  proposed  rulemaking  further 
proposed  to  amend  §§  142.13  and 
142.25  to  permit  the  district  director  to 
require  presentation  of  entry  summary 
as  well  as  payment  of  estimated  duties, 


taxes  and  charges  at  the  time  of  entry 
(and  thus  before  the  release  of  the 
merchandise),  or  to  suspend  immediate 
delivery  privileges,  if  the  importer  has 
not  taken  prompt  action  to  settle  a  prior 
claim  for  liquidated  damages  issued  for 
failing  to  deposit  estimated  duties,  taxes 
and  charges  in  a  timely  manner  in 
violation  of  §113.62(a)(l)(i). 

Inasmuch  as  the  proposed 
amendment  of  §  113.62  would  provide 
for  specific  liquidated  damages  against 
importers  who  fail  to  pay  the  harbor 
maintenance  fee,  it  was  also  proposed  to 
amend  §  24.24(h)(1).  Customs 
Regulations  (19  CFR  24.24(h)(1)).  to 
state  specifically  that  importers  who  fail 
to  pay  the  harbor  maintenance  fee 
thereunder  shall  incur  Uquidated 
damages  consistent  with  the  provisions 
of  §  113.62.  In  concert  vdth  this,  §  24.24 
(h)(2)  and  (h)(3).  Customs  Regulations 
(19  CFR  24.24  (h)(2)  and  (h)(3)),  were 
proposed  to  be  amended  to  indicate, 
respectively,  that  importers  against 
whom  liquidated  damages  claims  have 
been  assessed  may  petition  for  rehef  in 
accordance  with  the  procedures  set 
forth  in  part  172,  Customs  Regulations 
(19  CFR  part  172),  and  that  mitigation 
shall  be  afforded  from  such  claims 
consistent  with  gmdelines  published  for 
cancellation  of  claims  for  the  untimely 
payment  of  estimated  duties,  taxes  and 
charges. 

The  notice  of  proposed  rulemaking 
also  proposed  the  amendment  of 
§  113.64,  Customs  Regulations  (19  CFR 
113.64),  concerning  International 
Carrier  Bonds,  in  order  to  allow 
assessment  of  liquidated  damages 
against  carriers  who  fail  to  pay 
passenger  processing  fees  over  to 
Customs  no  later  than  31  days  after  the 
close  of  the  calendar  quarter  in  which 
they  were  collected  pursuant  to 
§  24.22(g).  Customs  Regulations  (19  CFR 
24.22(g)).  The  proposed  amendment 
would  provide  for  liquidated  damages 
equal  to  two  times  the  collected 
passenger  processing  fees  which  are  not 
remitted  to  Customs  as  prescribed  by 
regulation.  The  amendment  provides  for 
the  payment  of  fees  to  Customs  which 
have  been  paid  to  the  carriers  by 
passengers  but  which  have  not  been 
timely  remitted  to  Customs. 

Eighteen  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  Seven  of  the  comments 
addressed  the  proposed  liquidated 
damages  for  failure  to  remit  the 
passenger  processing  fee.  The  remaining 
comments  addressed  the  proposed 
amendment  to  provide  for  liquidated 
damages  for  late  payment  of  estimated 
duties,  fees  and  taxes.  A  discussion  of 
the  comments  submitted,  followed  by 


Customs  response  thereto,  is  set  forth 
below, 

Failure  to  Remit  j>assenger  Processing 
Fees 

Comment:  All  seven  comments  which 
addressed  the  issue  of  late  remittance  of 
the  passenger  processing  fees  were 
opposed  to  the  amendment  on  the 
grounds  that  imposing  a  liquidated 
damages  amount  of  double  the  collected 
but  unremitted  fee  bears  no  reasonable 
relationship  to  the  amount  of  damages 
which  might  accrue  to  the  Customs 
Service  as  a  result  of  late  remittance  of 
the  collected  user  fees.  Some 
commenters  alleged  that  the  proposed 
liquidated  damages  amount  would 
constitute  a  grossly  disproportionate 
and  totally  unjustified  penalty  for  an 
inadvertent  and  possibly  unavoidable 
remittance  delay.  The  commenters  also 
suggested  that  a  liquidated  damages 
provision  that  does  not  constitute  a 
reasonable  forecast  of  the  damages 
likely  to  actually  result  fi-om  the  breach 
is  not  enforceable.  One  commenter 
stated  that  Customs  lacks  the  legal 
authority  to  assess  liquidated  damages 
because  the  provisions  of  19  U.S.C.  66 
only  authorize  the  Secretary  of  the 
Treasury  to  require  the  posting  of  bonds 
to  protect  against  loss  of  revenue  from 
imports.  The  commenter  noted  that  no 
authority  exists  in  the  Tariff  Act  of  1930 
which  would  permit  Customs  to 
authorize  bonds  for  the  purpose  of 
collecting  user  fees.  Finally,  that  same 
commenter  noted  that  Customs  has 
adequate  remedies  in  existing  statute, 
specifically  the  Debt  Collection  Act  of 
1982,  and  that  the  proposed  liquidated 
damages  would  dramatically  and 
unnecessarily  raise  a  carrier's 
contingent  liabilities  and  its  surety  costs 
based  upon  no  showing  of  need  or 
authority. 

Response:  Customs  does  not  agree 
with  these  comments.  Initially,  it  should 
be  noted  that  the  provisions  of  19  U.S.C. 
1623  permit  the  Secretary  of  the 
Treasury  to  require,  or  authorize 
Customs  officers  to  require,  such  bonds 
or  other  security  as  may  be  deemed 
necessary  for  the  protection  of  the 
revenue  or  to  assure  compliance  with 
any  provision  of  law.  The  Secretary  is 
also  empowered  to  fix  the  amount  of 
liquidated  damages  thereunder. 
Accordingly,  Customs  is  of  the  view  that 
sufficient  legal  authority  exists  for  the 
Secretary  to  require  bonds  to  guarantee 
the  remittance  to  Customs  of  collected 
passenger  processing  fees  and  to  fix  the 
licmidated  damages. 

The  commenters  suggest  that  the 
amount  of  liquidated  damages  proposed 
to  be  assessed  does  not  bear  a 
reasonable  relationship  to  the  harm 


IMI 
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suffered  by  the  Government  for  the 
failure  to  remit  the  collected  fees  as 
required  by  law.  Customs  does  not 
agree.  Customs  has  set  the  amount  of 
liquidated  damages  at  two  times  the 
amount  of  the  collected  but  imremitted 
fees  because  the  harm  suffered  by  the 
Government  is  difficult  to  quantify  in 
every  case.  If  a  party  responsible  for  the 
collection  of  the  fees  fails  to  remit  them 
to  Customs,  the  Government  suffers  the 
damage  of  non-collection  of  the  fee  plus 
loss  of  the  use  of  the  funds.  Granted,  if 
the  fee  is  late  by  only  one  day.  the 
Government's  loss  does  not  approach 
two  times  the  amoimt  of  the  fee. 
However,  if  the  fee  is  never  paid,  the 
Government  sustains  the  loss  of  the 
collected  but  unremitted  fees  plus  loss 
of  use  of  the  money  for  all  time,  a 
measure  of  damage  that  cannot  be 
quantified  easily.  Accordingly,  Customs 
is  of  the  view  that  Uquidated  damages 
equal  to  two  times  the  collected  but 
unremitted  fees  provides  a  reasonable 
calculation  of  potential  harm  from  the 
breach. 

Under  the  provisions  of  19  U.S.C. 
1623(c),  the  Secretary  of  the  Treasury 
may  authorize  the  cancellation  of  any 
bond  charge,  in  the  event  of  a  breach  of 
any  condition  of  the  bond,  upon  the 
payment  of  such  lesser  amount  as  he 
may  deem  sufficient.  Provisions  for 
filing  petitions  for  relief  fi-om  Hquidated 
damages  appear  in  part  172  of  the 
Customs  Regulations  (19  CFR  part  172). 
Guidelines  for  the  cancellation  of  these 
bond  charges  for  late  remittance  of 
collected  fees  will  be  published  at  a 
future  date. 

Customs  is  further  of  the  view  that 
issuance  of  liquidated  damages  is  the 
most  procedurally  efficient  method  of 
encouraging  compUance  with  laws  and 
regulations  governing  the  payment  to 
Customs  of  collected  passenger 
processing  fees  as  opposed  to  relying  on 
other  remedies  outside  of  the  bond 
structure.  Customs  is  also  of  the  view 
that  the  possibility  of  swift  action  under 
the  terms  of  the  bond  will  provide  a 
deterrent  effect  to  negligent  behavior. 
Accordingly,  the  amendment  to  the 
Regulations  permitting  the  assessment 
of  hquidated  damages  for  failing  to 
remit  collected  passenger  processing 
fees  in  a  timely  manner  is  being 
promulgated  unchanged  from  tiie 
proposed  regulation. 
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Late  Payment  of  Estimated  Duties, 
Taxes  and  Charges 

Comment:  Eleven  comments  were 
received  on  this  proposed  amendment. 
Two  of  the  commenters  were  in  favor  of 
the  proposed  amendment,  one 
commenter  offered  only  technical 
comments  and  neither  favored  nor 


opposed  the  proposed  amendment  and 
the  remaining  commenters  either 
opposed  the  proposed  amendment  or 
claimed  that  it  was  unnecessary. 

One  commenter  believed  it  to  be 
unnecessary  to  establish  hquidated 
damages  for  the  failure  to  deposit 
estimated  duties,  taxes,  and  other 
charges  in  a  timely  fashion  because 
there  is  another  more  effective 
procedure  which  should  be  utilized,  i.e.. 
the  suspension  of  immediate  delivery 
privileges.  It  was  averred  that  Customs 
already  has  the  authority  to  sanction 
delinquent  importers  who  repeatedly 
fail  to  file  entry  documentation,  who 
have  not  taken  prompt  action  to  settle 
non-file  liquidated  damages  claims,  or 
who  repeatedly  submit  erroneous  entry 
documentation.  The  commenter 
suggested  that  this  sanctioning  authority 
should  be  expanded  to  provide  for 
immediate  sanctioning  of  any  importer 
who  fails  to  timely  pay  estimated  duties, 
taxes  and  charges  because  liquidated 
damages  assessments  are  not  a  strong 
inducement  to  pay  nor  a  deterrent  to 
future  violations.  The  commenter 
believed  that  placing  an  importer  on  a 
cash  basis  before  the  importer  can 
obtain  release  of  goods  is  the  most 
efficient  enforcement  method  to  ensure 
timely  payment  of  estimated  duties, 
taxes  and  charges.  The  commenter 
opined  that  the  proposed  amendment 
will  only  frustrate  Customs  collection 
efforts  and  increase  the  likeUhood  of 
non-payment  because  it  would 
authorize  immediate  delivery 
suspension  only  after  exhaustion  of  the 
liquidated  damages  process. 

Response:  As  tne  commenter  noted, 
Customs  has  the  authority  to  sanction 
delinquent  importers  who  repeatedly 
fail  to  file  entry  documentation,  who 
have  not  taken  prompt  action  to  settle 
non-file  liquidated  damages  claims,  or 
who  repeatedly  submit  erroneous  entry 
documentation.  However,  an  importer 
who  presents  accurate  entry  summary 
documentation  in  a  timely  fashion  but 
who  fails  to  deposit  estimated  duties, 
waits  for  Customs  demand  for  payment 
and  then  immediately  satisfies  the 
demand,  currently  cannot  be  the  subject 
of  a  sanction  action.  Under  the  proposed 
regulatory  amendment,  that  importer 
will  not  be  able  to  avoid  liquidated 
damages  liability,  as  the  bond  breach 
occurs  when  the  monies  are  not 
deposited  by  the  tenth  working  day  after 
entry  is  made  or  release  of  the  goods  is 
effected.  Customs  is  also  of  the  view 
that  the  possibility  of  incurring  a  claim 
for  liquidated  damages  for  non-payment 
will  provide  sufficient  inducement  to  an 
importer  to  pay  on  time.  In  fact. 
Customs  believes  that  the  threat  of 
imposition  of  liquidated  damages  will 


enhance  collection  efforts  because  the 
necessity  for  billing  will  be  reduced. 

Liquidated  Damages  Against  Bond 
Principal 

Comment:  One  commenter  inquired 
as  to  whether  the  "Option  1"  mitigation 
standards  articulated  in  T.D.  89-^8  for 
late  filing  of  entry  summary  hquidated 
damaged  claims  will  be  available  for 
late  payment  of  estimated  duties,  taxes 
and  charges  should  Customs  decide  to 
promulgate  the  amendments  as 
proposed.  Additionally,  the  commenter 
inquired  as  to  whether  harbor 
maintenance  fees  would  be  added  to  the 
calculation  for  duties  in  those  situations 
where  an  importer  foils  to  file  any 
duties,  taxes  or  charges. 

Response:  Any  unpaid  harbor 
maintenance  fees  will  be  included  in 
arriving  at  the  amount  of  estimated 
duties,  taxes  and  charges  for  purposes  of 
calculating  liquidated  damages  to  be 
assessed.  Non-payment  of  the  harbor 
maintenance  fee  will  result  in  the 
assessment  of  liquidated  damages  at 
twice  the  unpaid  revenue  or  $1000, 
whichever  is  greater,  and  not  in  an 
amount  equal  to  the  value  of  the 
merchandise  upon  which  the  fee  is 
calculated. 

The  cancellation  of  bond  claims  is  a 
matter  of  administrative  discretion  and 
is  not  the  subject  of  public  comment 
and  review. 

Comment:  Two  commenters 
expressed  concern  about  the  assessment 
of  hquidated  damages  in  a  statement 
entry  situation,  where  a  Customs  broker 
files  numerous  entry  summaries  in  a 
single  statement  and  includes  one  check 
for  payment  of  all  estimated  duties, 
taxes  and  charges  or  transmits  the 
payment  through  the  Automated 
Clearinghouse.  The  commenters  believe 
that  the  untimely  filed  check  or  the 
untimely  transmitted  ACH  pa>Tnent 
authorization  should  be  treated  as  a 
single  late  payment  against  the  filing 
Customs  broker  without  regard  to  the 
number  of  entries  which  may  be 
covered  by  that  statement. 

Response:  Unless  the  broker  is  the 
importer  of  record  on  all  the  bonds 
which  were  obligated  for  the  estimated 
duty  payments  on  the  statement. 
Customs  cannot,  as  a  matter  of  law, 
proceed  with  hquidated  damages 
against  the  broker,  because  the  broker  is 
acting  only  as  an  agent  of  the  bond 
principals  and  is  not  a  party  to  the  bond 
contract.  The  commenters'  concern  can 
be  addressed  in  standards  for  the 
cancellation  of  bond  charges,  but  cannot 
be  changed  in  the  regulations 
themselves.  New  bond  cancellation 
standards  addressing  this  issue  are 
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being  formulated  and  will  be  published 
soon. 

Comment:  One  commenter  suggested 
that  specific  language  be  incorporated 
into  the  proposed  regulation  which 
would  require  the  use  of  the  "Option  1" 
parking  ticket  approach  to  cancel  these 
claims  for  hquidated  damages. 

Response:  Customs  does  not  agree. 
The  cancellation  of  claims  is  a  matter  of 
administrative  discretion  which  is  not 
the  subject  of  comment  and  review.  For 
this  reason,  Customs  does  not  believe 
mitigation  guidelines  belong  within  the 
body  of  the  Regulations. 

Comment:  Three  commenters  noted 
that  Customs  should  refrain  from 
assessing  liquidated  damages  when  a 
computer  "glitch"  results  in  the 
untimely  transmittal  of  funds  via  ACH. 
The  party  generally  responsible  for  the 
ACH  transmittal  is  the  Customs  broker 
handling  the  statement  transaction.  One 
of  those  three  commenters  suggested 
that  Customs  inform  the  broker,  who 
would  then  be  responsible  for  correcting 
the  situation.  If  the  broker  fails  to 
correct  the  situation,  the  commenter 
suggested  that  the  broker  should  be  the 
subject  of  a  penalty  for  violation  of  the 
provisions  of  19  U.S.C  1641. 

Response:  The  subject  proposed 
amendments  relate  only  to  claims  for 
liquidated  damages  for  nonpayment  of 
estimated  duties,  taxes  and  charges. 
They  do  not  address  section  1641 
penalties  for  broker  malfeasance.  As  a 
matter  of  policy,  Customs  always  retains 
the  enforcement  discretion  to  refrain 
from  assessing  claims  for  liquidated 
damages  and  penalties,  however, 
rulemaking  is  not  the  appropriate  forum 
for  articulating  enforcement  policy. 

Comment:  One  commenting  surety 
objected  to  the  proposed  amendments, 
noting  that  the  imposition  of  hquidated 
damages  for  late  payment  of  estimated 
duties  would  penalize  the  surety  for  acts 
of  the  principal  which  are  not  under  the 
direct  control  or  directions  of  the  surety. 

Response:  Customs  disagrees  with 
this  statement.  Bond  principals  do  not 
seek  the  concurrence  of  the  surety  in 
their  actions.  Rather,  the  surety  steps  in 
to  make  the  Government  whole  when  a 
principal  breaches  and  fails  to  pay 
obligations  required  of  him  by  the  bond. 
Control  over  the  principal  by  the  surety 
is  not  an  issue  which  can  be  treated  in 
amendments  to  the  Customs 
Regulations. 

Comment:  One  commenter  asserted 
that  Customs  should  permit  30  days  for 
the  payment  of  estimated  duties,  taxes 
and  charges  before  the  payment  is 
considered  late  and  liquidated  damages 
assessed. 

Response:  The  length  of  time  that  the 
importer  of  record  has  to  pay  estimated 


duties,  taxes  and  charges  is  not  the 
subject  of  this  proposed  amendment  and 
will  not  be  addressed  here. 

Comment:  Another  commenter  noted 
that  the  proposed  hquidated  damages 
provision  will  not  deter  the  typical 
violator  from  the  improper  payment  of 
duties.  The  commenter  states  that  the 
typical  scenario  involves  an  importer  or 
broker  deUberately  and  fraudulently 
denying  Customs  the  revenue  which  is 
due  and  owing.  As  such,  the  obligations 
fall  on  the  surety  and  the  proposed 
amendment  will  add  yet  anomer 
obligation.  This  commenter  also 
suggested  the  use  of  current  sanctioning 
actions  against  recalcitrant  importers  or 
other  board  principals  who  fail  to 
deposit  estimated  duties  in  a  timely 
manner. 

Response:  Customs  does  not  agree 
with  me  commenter's  description  of  the 
typical  scenario  for  a  late  payment  of 
estimated  duties,  taxes  and  charges. 
Very  few  of  these  instances  result  from 
an  overt  fraudulent  act.  Further, 
principal  sanctioning  does  not  serve  to 
make  the  Government  whole  from  the 
loss  suffered,  it  merely  serves  to  hmit 
future  liabilities.  Customs  is  of  the  view 
that  the  changes  provide  for  the  most 
effective  method  of  gaining  swift 
compliance  wth  regard  to  the  payment 
of  estimated  duties. 

Comment:  That  same  commenter 
suggested  that  Customs  assess  penalties 
under  19  U.S.C.  1592,  against  importers 
who  fail  to  pay  estimated  duties  timely, 
or  under  19  U.S.C.  1641,  against 
Customs  brokers  who  fail  to  properly 
remit  duties.  The  commenter  believed 
that  a  finding  of  culpability  is  a  more 
equitable  means  of  assessing  liabihty  in 
these  cases. 

Response:  Customs  does  not  agree. 
Many  cases  arise  because  duty  checks 
are  mshonored  by  financial  Institutions 
or  payments  are  either  electronically 
transferred  late  or  have  insufficient 
funds  in  the  electronic  account.  To 
assess  monetary  penalties  against 
importers  who  fail  to  deposit  estimated 
duties,  taxes  and  charges  timely  in  these 
cases  would  result  in  overly  harsh 
assessments  of  up  to  eight  times  the  loss 
of  revenue.  Many  non-payment 
violations  are  not  based  on  fraud  or 
gross  negligence  and  do  not  warrant 
section  1592  penalties.  Additionally, 
cases  brought  under  sections  1592  and 
1641  are  the  most  labor-intensive  of  all 
penalty  cases  to  process.  Customs 
processes  thousands  of  late  filing  cases 
each  year.  Compared  to  the  number  of 
entries  filed  with  Customs  each  year, 
the  number  which  are  filed  late 
comprises  an  extremely  low  percentage 
of  entries.  Still,  the  administrative 
burden  of  keeping  up  with  these  cases 


is  substantial.  It  would  not  be 
administratively  efficient  to  establish 
sections  1592  and  1641  penaUy  cases 
each  time  an  estimated  duty  payment 
was  filed  late. 

Comment:  One  commenter,  a  surety, 
noted  that  the  proposed  regulatory 
amendments  provide  no  procedural 
safeguards  to  a  surety.  Under  current 
procedures,  when  an  estimated  duty 
payment  is  not  made  to  Customs  timely, 
a  debit  voucher  is  processed  by  Customs 
and  a  demand  for  duties  is  made  on 
surety.  The  surety  noted  that  many 
times  the  demand  is  not  made  until 
months  after  the  failure  to  deposit 
estimated  duties  has  occurred  (often  in 
the  form  of  a  check  for  estimated  duties, 
taxes  and  charges  which  is  returned  by 
the  financial  institution  for  insufficient 
funds]  and  the  bond  principal  cannot  be 
found.  The  surety  believed  that  under 
the  proposed  regulations,  the  surety 
would  be  responsible  for  liquidated 
damages  as  well  as  payment  of  the 
estimated  duties  when  in  many  cases  it 
is  never  notified  of  the  Hability  in  a 
timely  manner.  The  commenting  surety 
suggested  that,  in  order  to  achieve 
fairness.  Customs  must  be  required  to 
give  notice  to  the  siuety  within  a 
reasonable  period  of  time  after 
discovery  of  the  non-payment.  The 
surety  suggested  that  language  be  added 
to  §  113.62{k){4),  which  would  make  the 
surety  jointly  and  severally  liable  for 
hquidated  damages  if  within  30  days  of 
notification  of  the  principal's  default, 
the  principal  or  surety  has  not  paid  the 
unpaid  duties,  taxes  and  charges  (or 
petitioned  Customs  for  relief  of  such 
payment).  In  no  case  should  Customs 
seek  hquidated  damages  from  surety  if 
written  notice  has  not  been  given  to  the 
surety  within  30  days  after  t^e  date  of 
default  or  the  date  of  return  of  the 
dishonored  check,  or  within  90  days 
after  the  end  of  a  reporting  quarter. 

Response:  Pursuant  to  the  provisions 
of  §  172.1(a).  Customs  Regulations  (19 
CFR  172.1(a)),  when  Customs  issues  a 
demand  for  payment  of  liquidated 
damages  from  the  bond  principal,  a 
copy  of  that  demand  is  issued  to  the 
surety.  Although  not  a  formal  demand 
on  the  surety,  this  courtesy  copy 
provides  the  surety  with  notice  that  a 
claim  has  been  made  against  the 
principal  and  affords  the  surety  the 
opportunity  to  contact  the  principal  and 
assist  him  in  settlement  of  the  claim. 
Pursuant  to  §  172.12(b)(2),  Customs 
Regulations  (19  CFR  172.12(b)(2)),  if  the 
principal  does  not  pay  or  does  not 
petition  the  claim.  Customs  is  required 
to  notify  the  surety  within  10  days  after 
the  expiration  of  the  petitioning  period. 
The  surety  is  then  afforded  60  days  to 
file  a  petition  for  reUef.  Customs  is  of 
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the  view  that  the  procedural  safeguards 
which  the  commenting  surety  seeks 
already  exist  in  the  provisions  of  the 
Customs  Regulations.  Accordingly, 
Customs  concludes  that  the  proposed 
language  provided  by  surety  is  not 
necessary. 

Ck>mment:  The  same  commenter 
noted  that  it  was  not  afforded  an 
opportunity  to  assess  this  proposed  risk 
in  writing  its  current  bonds,  and. 
therefore,  a  delayed  effective  date  must 
be  imposed.  The  surety  took  the  view 
that  this  potential  liability  should  only 
apply  to  future  bonds  which  are  written. 

Response:  The  bond  conditions  are 
being  amended  to  encourage  payment  of 
estimated  duties,  taxes  and  charges  by 
principals  in  a  timely  manner.  Under 
the  current  regulatory  scheme,  bond 
principals  who  fail  to  deposit  estimated 
duties  in  a  timely  manner  and  their 
sureties  are  subject  to  demands  for 
payment  of  those  duties.  The 
amendment  would  thus  not  change  the 
surety's  obligation  for  payment  ofthose 
unpaid  duties,  taxes  and  charges.  Also. 
if  sureties  believe  the  risk  incurred  by 
the  new  liquidated  damages  potential  is 
too  great,  they  are  always  at  liberty  to 
terminate  bonds  pursuant  to  the 
provisions  of  §113. 27.  Customs 
Regulations  (19  CFR  113.27). 

Comment:  One  commenter  stated  that 
the  proposed  amendments  were 
unnecessary  because  the  current 
regulations  in  §  141.0a(d)  defines 
"filing"  of  an  entry  as  the  dehvery  of 
entry  documentation  along  with 
estimated  duties.  Accordingly,  it  was 
the  commenter's  view  that  the  failure  to 
deposit  estimated  duties,  taxes  and 
charges  constituted  a  late  Hling  of  an 
entr>'  summary. 

Response:  The  deposit  of  estimated 
duties  and  the  filing  of  entry  documents 
may  constitute  a  "filing"  for  purposes  of 
part  141  of  the  Regulations,  but  the 
terms  of  the  currant  basic  importation 
bond  (19  CFR  113.62)  provide  for 
liquidated  damages  for  failure  to  file 
documentation  in  violation  of  the 
provisions  of  §  113.62(b),  and  do  not 
provide  for  Uquidated  damages  for 
failing  to  deposit  estimated  duties  (19 
CFR  113.62(a)).  Through  these 
amendments.  Customs  is  changing  the 
terms  of  the  bond  to  provav^e  for 
liquidated  damages  for  the  failure  to 
deposit  estimated  duties. 

Conclusion 

A&er  careful  consideration  of  the 
comments  received  and  further  review 
of  the  matter.  Customs  has  concluded 
that  the  amendments  should  be  adopted 
without  modification.  However,  for 
editorial  purposes,  the  specific 
reiarences  to  part  113  have  been  omitted 


fi-om  §§  24.24(hMll  MZ.l^aHZ)  and 
142.25(a)(2).  Guidelines  for  the 
canoellatioQ  of  bond  charges  involvii^ 
the  failure  to  deposit  estimated  duties, 
taxes  and  chai;ges  or  the  failure  to  remit 
collected  passenger  processing  fees  to 
Customs  in  a  timely  manner  will  be 
published  shortly. 

Regulatory  Flexibility  Act 

Inasmuch  as  the  amendments  will 
encourage  the  lawful  and  timely 
payment  of  estimated  duties,  taxes  and 
charges  and  will  discourage  and  deter 
their  negligent  non-payment,  it  is 
hereby  certified,  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq),  that  the 
amendments  set  forth  in  tliis  document 
should  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  they  are  not 
subject  to  the  regulatory  analysts  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Executive  Order  1Z291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified 
in  section  1(b)  of  E.O.  12291. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  is  in 
§§  24.24. 113.62  and  113.64.  In  the 
event  liquidated  damages  were  to  be 
assessed  by  Customs  for  failure  to 
timely  deposit  estimated  duties,  taxes  or 
charges  due  on  imported  merchandise 
entered  for  consumption,  it  would  be 
necessary  for  the  party  to  file  a  petition 
for  relief  with  Customs  in  order  to 
mitigate  or  cancel  the  claim  for 
liquidated  damages.  The  likely 
respondents  would  be  businesses.  The 
collection  of  information  contained  in 
this  final  regulation  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  1515-0187.  The 
estimated  average  annual  burden 
associated  with  this  collection  of 
information  is  one  hour  per  respondent 
or  recordkeeper.  depending  on 
individual  circumstances.  Comments 
concerning  the  accuracy  of  this  burden 
estimate  and  suggestions  for  reducing 
this  burden  should  be  directed  to  tfaa 
Office  of  Management  and  Budget 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  U.S.  Customs  Service  at  the  address 
previously  specified. 


Drafting  ImfDrmaftion 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Ser\nce.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subiacts 

19  cm  Part  24 

Accounting.  Claims.  Customs  duties 
and  inspection.  Imports.  Taxes,  Wages. 

19  CFR  Part  113 

Customs  bonds. 

19  CFR  Part  142 

Customs  duties  and  inspection. 
Imports. 

Amendments  to  the  Regulations 

Accordingly,  parts  24, 113  and  142, 
Customs  Regulations  (19  CFR  parts  24. 
113  and  142)  are  amended  as  set  forth 
below. 

PART  24— CUSTOMS  RNANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citiation  for 
part  24  continues  to  read  as  follows,  as 
does  the  specific  sectional  authority  for 
§  24.24.  while  the  specific  sectional 
authorities  for  §§  24.12  and  24.32  are 
amended  to  read  as  follows: 

Authority:  5  U^C  301. 19  VS.C.  58a-58c 
66.  1202  (General  Note  8.  Harmonized  Tariff 
Schedule  of  Ae  United  States  (HTSUS)). 
1624,  31  U.S.C.  9701,  unless  otherwise  noted. 

*         «         *         •         • 

Section  24.12  also  issued  under  19  U.S.C 
1524.  46  U.S.C.  31302; 


Section  24.24  also  issued  under  26  U.S.C 
4461,4462; 


Section  24.32  also  issued  under  5  U  S.C. 
5582.  5583; 

•         •         •         •         • 

2.  Section  24.24  is  amended  by 
revising  the  headings  of  pajcagraphs  (b) 
and  (h)(1),  and  by  adding  a  sentence  to 
the  ends  of  paragraph  (h)(l].  paragraph 
(h)(2)  and  paragraph  (h)(3),  to  read  as 
follows: 

f  24J24    Hart>or  maintonanoa  fee. 


(h)  Penahies/Uquidated  damages  for 
failure  to  pay  haihor  maintenance  fee 
and  file  summary  sheet.  (1)  Amount  of 
penalty  or  damages.  *  •  *  An  importer 
shall  be  liable  for  payment  of  liquidated 
damages  under  the  basic  importation 
and  entry  bond,  for  failure  to  pay  the 
harbor  maintenance  fee.  as  provided  in 
such  bond. 

(2)  *   •  •  Any  application  to  cancel 
liquidated  damages  incurred  shall  ba 


30984  Federal  Register  /  Vol.  58.  No.  102  /  Friday.  May  28,  1993  /  Rules  and  RegulaUons 


made  in  accordance  with  part  172  of 
this  chapter. 

(3)  •  •  •  Any  liquidated  damages 
assessed  under  this  provision  shall  be 
mitigated  in  a  manner  consistent  with 
guidelines  published  by  the  authority  of 
the  Commissioner  of  Customs  for 
cancellation  of  claims  for  untimely 
payment  of  estimated  duties,  taxes  and 
charges. 


PART  113— CUSTOMS  BONDS 

1.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1623. 1624. 
Subpart  E  also  issued  under  19  U.S.C  1484. 
1551, 1565. 

2.  Section  113.62  is  amended  by 
adding  a  new  paragraph  {k)(4)  to  read  as 
follows: 

1 11 3.62    BmIc  importation  and  entry  bond 
conditions. 


(4)  If  the  principal  defaults  on 
agreements  in  the  condition  set  forth  in 
paragraph  (a)(l)(i)  of  this  section  only, 
the  obligors  (principal  and  surety, 
jointly  and  severally)  agree  to  pay 
liquidated  damages  equal  to  two  times 
the  unpaid  duties,  taxes  and  charges 
estimated  to  be  due  or  $1,000, 
whichever  is  greater.  A  default  on  the 
condition  set  forth  in  paragraph  (a)(l)(i) 
of  this  section  shall  be  presumed  if  any 
monetary  instrument  authorized  for  the 
payment  of  estimated  duties,  taxes  and 
charges  by  §  24.1(a)  of  this  chapter  is 
returned  unpaid  by  a  financial 
institution,  or  if  a  payment  authorized 
under  Automated  Clearinghouse  (see 
§  24.25  of  this  chapter)  is  not 
transmitted  electronically  to  Customs  in 
a  timely  manner.  If  the  principal 
defaults  on  agreements  in  both  of  the 
conditions  as  set  forth  in  paragraphs 
(aMl)(i)  and  (b)  of  this  secUon,  the 
measure  of  liquidated  damages  assessed 
shall  be  as  provided  in  paragraph  (k)(l) 
of  this  section  for  a  default  of  the 
agreements  in  the  condition  set  forth  in 
paragraph  (b)  of  this  section.  For 
purposes  of  this  paragraph,  the  phrase 
"unpaid  duties,  taxes  and  charges"  shall 
include  any  appropriate  ad  valorem  fees 
described  in  §  24.23  of  this  chapter,  fees 
relating  to  dutiable  mail  described  in 
S  24.22(f)  of  this  chapter,  and  harbor 
maintenance  fees  described  in 
8  24.24(e)(3)  (i)  and  (ii)  of  this  chapter. 

3.  Section  113.64  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 


f  113.64    intamationel  carrier  bond 
eonditiona. 

(a)  •  •  *  If  the  principal  (carrier)  fails 
to  pay  passenger  processing  fees  to 
Customs  no  later  than  31  days  after  the 
close  of  the  calendar  quarter  in  which 
they  were  collected  pursuant  to 
§  24.22(g)  of  this  chapter,  the  obligors 
(principal  and  surety,  jointly  and 
severally)  agree  to  pay  liquidated 
damages  equal  to  two  times  the 
passenger  processing  fees  which  have 
been  collected  but  not  timely  paid  to 
Customs  as  prescribed  by  regulation. 


PART  142— ENTRY  PROCESS 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1448, 1484. 1624. 

2.  Section  142.13  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)  to  read  as  follows: 

f  142.13    When  entry  summary  must  be 
filed  at  time  of  entry. 

(a)*  *  * 

(2)  Has  not  taken  prompt  action  to 
settle  a  claim  for  liquidated  damages 
issued  under  §  142.15  for  failure  to  file 
entry  summary  documentation  timely, 
or  a  claim  for  liquidated  damages  issued 
under  the  basic  importation  and  entry 
bond  for  failure  to  deposit  estimated 
duties,  taxes  and  charges  timely,  as 
provided  in  such  bond.  *  •  • 


2.  Section  142.25  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2)  to  read  as  follows: 

1 1 42.25    Discontinuance  of  immediate 
delivery  privilege*. 

(a)*  •  • 

(2)  Has  not  taken  prompt  action  to 
settle  a  claim  for  liquidated  damages 
issued  imder  §  142.27  for  failure  to  file 
the  appHcable  Customs  documentation 
set  forth  in  §  142.22(b)  timely,  or  a  claim 
for  liquidated  damages  issued  under  the 
basic  importation  and  entry  bond  for 
failure  to  deposit  estimated  duties,  taxes 
and  charges  timely,  as  provided  in  such 
bond.*  *   • 


Michael  H.  Lane. 

Acting  Commissioner  of  Customs. 

Approved:  May  10, 1993. 
Ronald  K.  Noblo, 

Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  93-12592  FUed  5-27-93;  8:45  ami 
MUJNQ  COOK  4S3ft-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD  OS-93-22] 

Special  Local  Regulations  for  Marine 
Events;  World's  Playground  Grand 
Prix;  Atlantic  Ocean,  Atlantic  City,  NJ 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  World's 
Playground  Grand  Prix  to  be  held  in  the 
Atlantic  Ocean  off  Atlantic  City,  New 
Jersey  between  Absecon  Inlet  and 
Longport,  New  Jersey  on  June  5, 1993. 
This  special  local  regulation  is 
necessary  to  control  vessel  traffic  in  the 
immediate  vicinity  of  this  event.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators  and  participants. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  9  a.m.  to  4  p.m.  on  June 
5,  1993  with  a  rain  date  of  June  6.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  (804) 
398-6204,  or  Commander,  Coast  Guard 
Group  Cape  May  (Operations),  (609) 
898-6981. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Adherence  to  normal 
rulemaking  procedures  would  not  have 
been  possible.  Specifically,  the 
sponsor's  appUcation  to  hold  the  event 
was  not  received  until  May  10, 1993, 
leaving  insufficient  time  to  publish  a 
notice  of  proposed  rulemaking  in 
advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer, 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LCDR  Keith  B. 
Letoumeau,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Background  and  Purpose 

The  Atlantic  Qty  Offshore  Racing 
Association  submitted  an  application  to 
hold  the  "World's  Playground  Offshore 
Grand  Prix".  The  race  will  consist  of 
approximately  70  powerboats,  fi-om  21 
to  50  feet  in  length,  racing  over  a  closed 
course  off  the  beachft-ont  at  Atlantic  City 
and  Longport.  New  Jersey.  As  part  of  the 
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application,  the  Atlantic  City  O&bora 
Racing  Assodation  reqtie^ed  that  tha 
Coast  Guard  provide  control  of  spectator 
and  commercial  traffic  along  the 
beachfront  and  Absecon  Inlet  areas. 

Discussion  of  ReguLatioas 

This  regulation  will  regulate  the  area 
suiTounding  the  World's  Playground 
Onshore  Grand  Prix.  The  race  course  is 
triangular  in  shape,  approximately  15 
miias  in  length,  and  is  located  between 
Absacon  Inlet  and  Longport.  New 
Jersey.  Farley  State  Marina  will  include 
the  wet  pits  and  staging  area  for  the  race 
participants.  Absecon  inlet  *vill  be 
closed  one-half  hour  before  the  start  of 
the  race  and  remain  closed  until  one 
half-hour  after  the  finish  of  the  race.  To 
provide  for  the  safety  of  participants, 
spectators,  and  vessels  transiting  the 
area«  the  Coast  Guard  will  restrict  vessel 
movement  in  the  regulated  area  and  has 
established  a  temporary  spectator 
anchorage  for  what  is  expected  to  be  a 
large  spectator  fleet.  Coast  Guard  patrol 
vessels  will  be  positioned  at  Absecon 
Inlet  to  direct  vessels  to  the  temporary 
spectator  anchorage.  The  sponsor  will 
provide  a  minimum  of  30  vessels,  ten  of 
which  will  carry  emergency  medical 
personnel  onboard  to  assist  the  Coast 
Guard  and  local  government  agencies  in 
patrolling  this  event.  All  vessels  will 
display  Official  Regatta  Patrol  signs  and 
identity  numbers. 

Representatives  of  the  sponsms  and 
members  of  the  Coast  Guard  will  be 
present  in  the  vicinity  of  the  race  site  to 
inform  vessel  operators  of  this 
regulation  and  other  applicable  laws. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not 
considered  major  under  Executive  Order 
12291  and  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic 
impact  of  this  regulation  is  expected  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  uimecessary.  This 
regulation  will  only  be  in  effect  for  nine 
hours,  and  the  impact  on  routine 
navigation  is  expected  to  be  minimal  as 
Absecon  Inlet  will  only  close  for  short 
periods  of  time  as  the  racers  transit  to 
and  from  the  actual  race  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U^.C  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  inchide 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  fiaki  and  that  otfaenirisa  qualify 


as  "small  business  canoams"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Since  the  impact  of  this 
rule  on  non-partidpating  small  entities 
will  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b),  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  temporary  final  rule  does  not  raise 
suffirient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  final  temporary  rule  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  been  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  OTl  Part  ItW 

Marine  safety.  Navigation  (water). 

Tei^xn-ary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  lOO-^AMENOEO] 

1.  The  authority  dtation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR 1  46  and 
33  CFR  10035. 

2.  A  temporary  S  100.35-0522  is 
added  to  read  as  follows: 

i100.3S-0S22    Atlantie  Ocaan,  AbaM^ 
Inlet,  Clam  Craak,  Atlanttc  City.  New  Jarsay. 

(aj  Definitions.  (1)  Regulated  area. 
The  waters  of  tha  Atlantic  Ocean  north 
of  a  line  bearing  100°  true  from  the 
southernmost  point  at  Longpcart.  New 
Jersey,  at  latitude  39*18.25"  North,  oast- 
southeast  to  the  3  nautical  mile  line  at 
latitude  39'17.45"  North.  longitude 
74''26.9"  West;  and  south  of  a  hne 
bearing  100°  true  from  the  end  of 
Absecon  Inlet  North  Jetty  at  latitude 
396''22.25'' North,  longitude  74'»24.2* 
West,  east-southeast  to  the  3  nautical 
mile  line  at  latitude  39''21.7"  North, 
longitude  74''19.75"  West;  and  the 
waters  of  Absecon  Inlet  and  Oam  Creek 
to  Farley  State  Marina. 

(2)  Coast  Guard  Patrol  Corrnnander. 
The  Coatt  Guard  Aitcal  Cmnmandar  i« 


a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Cape  May. 

(3)  Spectator  anchorage  area.  The 
waters  in  the  Atlantic  Ocean  off  Atlantic 
City  bounded  by  a  line  connecting  the 
following  four  points:  (1)  Latitude 
39*20.4''  N.,  Longitude  74»25.0''  W.;  (2) 
Latitude  39*29.1"  N.,  Longitude 
74°26.0"  W.;  (3)  Utitude  39»20.0~  N., 
Longitude  74*24.8'' W.;  (4)  Latitude 
39*19.8"  N..  Longitude  74*25.8"  W. 

(b)  Special  local  regulations  (1) 
Except  for  participants  in  the  World's 
Playground  Offshore  Grand  Prix  and 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area  without  the  permission  of  the 
Patrol  Commander. 

(2)  The  operator  of  any  vessel  vv-hich 
enters  or  operates  within  this  regulated 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  ao  by  any  commissiaaed. 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Spectator  vessels  may  anchor  m 
the  spectator  anchorage  area  specified  in 
paragraph  (aM3)  of  this  section. 

(4)  The  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  transit 
the  regulated  area  whenever  a  race  heat 
is  not  being  riin. 

(5)  Vessel  operators  are  advised  to 
remain  clear  of  the  regulated  area  during 
the  effective  periods  of  this  regulation. 

(c)  Effective  periods.  This  regulation 
is  effective  from  9  a.m.  to  4  p.m.  on  June 
5, 1993  with  a  rain  date  of  June  6, 1993. 

Dated:  May  17. 1993. 
W.T.  LeUnd. 

Rearl  Admiral.  U.S.  Coast  Guard, 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  93-12728  Filed  5-27-93;  8:45  ami 
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33  CFR  Part  100 
[CQOOS-03^21] 

Special  Local  Regulationa  for  Martae 
Eventa;  Norfolk  Harborfaat  1993; 
Norfolk  Harbor,  Elizabeth  River. 
Norfolk  and  Portamouth,  VA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation  of 
special  local  regulations. 


This  notice  implements 
spadal  local  regulations  for  Norfeft 
Harborfest  1993,  m  ennud  erent  to  be 
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held  in  the  Waterside  area  of  the 
Elizabeth  River  between  Norfolk  and 
Portsmouth,  Virginia.  These  special 
local  regiilations  are  needed  to  control 
vessel  trafBc  within  the  inunediate 
vicinity  of  Waterside  due  to  the 
confined  nature  of  the  waterway  and  the 
expected  vessel  congestion  during  the 
Norfolk  Harborfest  1993  activities.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  participants  and  spectators. 
EFFECTIVE  DATE:  The  regiilatlons  in  33 
CFR  100.501  are  effective  for  the 
following  periods: 
10  a.m.  to  11  p.m.,  June  4, 1993. 
8  a.m.  to  11  p.m.,  jime  5, 1993. 
8:30  a.m.  to  5:30  p.m.,  June  6, 1993. 

If  inclement  weather  causes  the 
postponement  of  the  fireworks  display 
on  June  5, 1993,  the  regulations  will  be 
in  effiect  imtil  11  p.m.,  June  6, 1993. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Stephen  L  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District  431  Crawford  Street, 
Portsmouth.  Virginia  23705  (804)  398- 
6204.  or  Commander,  Coast  Guard 
Group  Hampton  Roads  (804)  483-8559. 

SUPPLEMENTARY  INFORMATXM: 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LCDR  Keith  B.  Letoumeau,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulation 

Norfolk  Harborfest,  Inc.  has  submitted 
an  application  to  hold  Norfolk 
Harborfest  1993  on  June  4, 5,  and  6, 
1993,  in  the  Waterside  area  of  the 
Elizabeth  River.  This  area  is  covered  by 
33  CFR  100.501  and  generally  includes 
the  waters  of  the  Elizabeth  River 
between  Town  Point  Park,  Norfolk. 
Virginia,  the  mouth  of  the  Eastern 
Branch  of  the  Elizabeth  River,  and 
Hospital  Point,  Portsmouth,  Virginia. 
Since  this  event  is  of  the  type 
contemplated  by  this  regulation  and  the 
safety  of  the  participants  and  spectators 
viewing  this  event  will  be  enhanced  by 
the  implementation  of  special  local 
regulations  for  the  Elizabeth  River,  33 
CFR  100.501  will  be  in  effect  during 
Norfolk  Harborfest  1993.  Norfolk 
Harborfest  1993  will  consist  of  aerobatic 
demonstrations,  an  air/sea  rescue 
demonstration,  fireworks,  lighted  boat 
parade,  and  nimierous  other  water 
events,  to  include  a  parade  of  sailboats 
and  several  boat  and  raft  races.  Because 
commercial  vessels  will  be  permitted  to 
transit  the  regulated  area  between 


events,  commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFRll0.72aa. 

Dated:  May  17, 1993. 

W.T.Leluid. 

Bear  Admiral.  U.S.  Coast  Guard  Conunander, 
Fifth  Coast  Guard  District 

[PR  Doc  93-12731  Filed  5-27-93;  8:45  am] 
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33  CFR  Part  100 
ICGD2  93-07] 

Special  Local  Regulatlona: 
Henderaonvllle  Noon  Sertoma  Drag 
Boat  Racea  (Cumberland  River  221.5- 
222.3) 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Hendersonville 
Noon  Serioma  Drag  Boat  Races.  This 
event  will  be  held  on  the  Cumberland 
River  &t>m  mile  221.5  to  mile  222.3  on 
June  20, 1993,  at  approximately  9  a.m.. 
local  time.  These  regulations  are  needed 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  These  regulations  will 
become  effective  at  9  a.m.  local  time  on 
Jime  20, 1993,  and  terminate  at  6  p.m. 
local  time  on  June  20, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ensign  D.R.  Dean,  Chief,  Boating  Affairs 
Branch,  Second  Coast  Guard  District, 
1222  Spruce  Street,  St.  Louis,  Missouri 
63103-2832.  The  telephone  number  is 
(314) 539-3971,  Fax (314) 539-2685. 
SUPPLEMENTARY  MFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  There  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  efiisctive 
date. 

Drafting  Infiurmation 

The  drafter  of  these  regulations  is 
Ensign  D.R.  Dean,  Project  Officer. 
Second  Coast  Guard  District  Boating 
Safisty  Division  and  Commander  Wah 


Brawand.  Project  Attorney  for  the 
Second  Coast  Guard  Legal  Office. 

Discussion  of  Regulations 

The  Hendersonville  Noon  Sertoma 
Drag  Boat  Race  is  a  Va  mile  drag  boat 
race  consisting  of  boats  with  outboard 
motors  only.  "Hie  Hendersonville  Noon 
Sertoma  Drag  Boat  Race  is  being  held  on 
Sunday,  Jime  20, 1993,  9  a.m.  until  6 
p.m.  These  regulations  are  required  to 
protect  the  boating  public  bom  possible 
dangers  and  hazards  associated  with  the 
event  In  order  to  provide  for  the  safety 
of  spectators  and  participants,  the  Coast 
Guard  will  restrict  vessel  movement  in 
the  regatta  area.  The  river  will  be  closed 
during  portions  of  the  effective  period  to 
all  vessel  traffic  except  participants, 
official  regatta  vessels,  and  patrol  crafL 
Actual  river  closures  will  not  exceed 
three  hours  in  duration.  Mariners  will 
be  afforded  enough  time  between 
closiue  periods  to  transit  the  area.  These 
regulations  are  issued  pursuant  to  33 
U.S.C.  1233  and  33  CFR  part  100.35. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Temporarf  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  10&-{AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporarv  section  100.35-T0207 
is  added,  to  read  as  follows: 

f  1 00.3S-T0207    Special  local  regulatlona: 
Hendersonville  Noon  Sertoma  Drag  Boat 
Races. 

(a)  Regulated  area.  Cimiberland  River 
from  mile  221.5  to  mile  222.3. 

(b)  Special  local  regulations.  (1)  The 
U.S.  Coast  Guard  will  patrol  the 
regulated  area  imder  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  Channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Conunander".  Vessels  desiring  to 
transit  the  regulated  area  may  do  so  only 
with  the  prior  approval  and  direction  of 
the  Patrol  Commander. 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring  or  movement  of 
any  vessel  within  the  regulated  area.  A 
succession  of  sharp,  short  blasts  by 
whistle  or  bom  bom  a  designated  patrol 
vessel  shall  be  the  signal  to  stop.  Failure 
or  refusal  to  stop  or  comply  with  orders 
of  the  Patrol  Conunander  may  result  in 
expulsion  from  the  area,  citation  for 
&iluie  or  refusal  to  comply,  ot  both. 
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(3)  The  Patrol  Ckimmander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(6)  The  Patrol  Commander  will 
terminate  enforcement  of  the  special 
regulations  at  the  conclusion  of  the 
marine  event  if  earlier  than  the 
announced  termination  time. 

(c)  Effective  dates.  These  regulations 
are  effective  beginning  at  9  a.m.  local 
time  on  June  20. 1993.  and  will 
terminate  at  6  p.m.  on  June  20, 1993. 

Dated:  May  14, 1993. 
I.J.  Uotry, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Second  Coast  Guard  District. 
[FR  Doc.  93-12730  Filed  5-27-93;  8:45  am] 
BiLUNG  cooe  4ai»^1«-M 


33  CFR  Part  165 

[CGD1  93-019] 

Safety  Zone  Regulations:  Kill  Van  Kull, 
New  YorK  and  New  Jersey 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  waters 
near  Bergen  Point  West  Reach  in  the 
Kill  Van  Kull  of  New  York  and  New 
Jersey.  This  zone  imposes  requirements 
.  in  addition  to  the  Regulated  Navigation 
Area  (RNA)  already  in  existence  for 
these  waters.  This  zone  is  divided  into 
two  sections.  The  first  is  the  southern 
portion  of  the  channel  which  contains  a 
work  area  where  concentrated  drilling 
and  blasting  will  be  conducted  and  no 
vessel  is  permitted  to  transit.  The 
second  section  includes  the  remainder 
of  the  safety  zone  which  surrounds  the 
work  area.  Vessel  passage  in  this  section 
is  permitted  under  the  criteria  set  forth 
in  these  regulations.  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  the  extensive  blasting  and  dredging 
operations  which* are  being  conducted 
in  the  work  area  of  the  channel  and  with 
the  restrictions  in  channel  width. 
EFFECTIVE  DATES:  These  regulations 
become  effective  at  8  a.m.,  May  17. 1993 
and  terminate  at  8  a.m..  December  1, 
1993.  unless  terminated  sooner  by 
Captain  of  the  Port  (COTP).  NY. 


FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  L.D.  Johnson  of  Captain  of  the 
Port,  New  York.  (212)  668-7934. 

SUPPt£MENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  L.D.  Johnson.  Project  Manager. 
Captain  of  the  Port,  New  York,  and 
LCDR  J.  Stieb.  Project  Attorney,  First 
Coast  Guard  District.  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
PubUshing  an  NPRM  would  delay  this 
project's  effective  date  and  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  protect 
the  public  from  the  dangers  associated 
with  this  channel  deepening  project. 

On  April  7. 1992  a  final  rule  was 
published  as  §165.165  of  this  title, 
which  imposed  a  Regulated  Navigation 
Area  (RNA)  ov^r  the  entire  Kill  Van  Kull 
(KVK)  for  the  duration  of  a  three  year 
deepening  project.  The  Coast  Guard 
COTP  New  York  now  deems  it 
necessary  to  establish  this  safety  zone 
based  on  daily  experiences  and  studies 
compiled  since  the  establishment  of  this 
RNA  and  the  safety  zone  currently 
established  for  the  eastern  portion  of  the 
Bergen  Point  West  Reach  KVK  dredging 
project.  58  FR  15089.  March  19. 1993. 
By  so  doing,  the  users  of  this  waterway 
and  the  immediate  waterfront 
commimities  will  be  safeguarded  from 
the  hazards  associated  with  this  ongoing 
project.  This  safety  zone  establishes 
additional  temporary  restrictions  within 
its  boundaries,  the  most  significant  of 
which  requires  the  employment  of  assist 
vessels  (dependent  upon  the  length  of  a 
vessel)  during  this  most  difficult  phase 
of  the  dredging  project. 

Background  and  Purpose 

In  August  1991.  the  Army  Corps  of 
Engineers  (ACOE)  and  the  Port 
Authority  of  New  York  and  New  Jersey 
commenced  on  extensive  chaiuiel 
deepening  project  in  the  Kill  Van  Kull 
and  Constable  Hook  area.  The  Coast 
Guard  published  a  Regulated  Navigation 
Area  on  April  7. 1992  to  ensure  the 
safety  of  vessels  in  the  areas  of  blasting 
and  dredging.  On  May  1. 1993,  the 
ACOE  notified  the  Coast  Guard  that  they 
were  prepared  to  begin  operations  in  the 
western  portion  of  Bergen  Point  West 
Reach  (Phase  V  of  the  RNA)  on  May  17, 
1993. 

In  May  1992.  after  publication  of  the 
RNA,  the  National  Marine  Research 
Center  submitted  a  study  to  the  U.S. 


Coast  Guard  COTP.  New  York.  This 
study  used  the  Marine  Safety 
International's  Computer  Aided 
Operations  Research  Facility  (MSI/ 
CAORF)  full-mission,  real-time  ship- 
handling  simulator.  During  the  study, 
New  York  Harbor  pilots  conned 
simulated  vessels  of  various 
characteristics  around  the  southern  tip 
of  Bergen  Point.  New  Jersey,  between 
Newark  Bay  and  Bergen  Point  West 
Reach  of  the  KVK.  Currents,  wind 
conditions,  bank  forces,  tug  assistance, 
vessels  aerodynamics  and 
hydrodynamics  and  other  variables 
were  represented.  Representatives  of  the 
Port  of  New  York,  the  Corps  of 
Engineers  and  Coast  Guard  Vessel 
Traffic  System  (VTS)  New  York 
participated  in  the  design  of  the  tests 
and  in  formulating  the  conclusions  and 
recommendations.  The  MSI/CAORF 
study  revealed  that  vessels  with  a 
smaller  Length  Over  All  (LOA)  could 
transit  this  area  safely  under  the 
maximum  credible  adverse  conditions. 
The  study  recommended  that  any 
operational  restrictions  take  into 
account  the  LOA  of  vessels  and  that 
restrictions  be  placed  on  vessels  under 
certain  wind  conditions.  The  Port 
Authority  of  New  York  and  New  Jersey 
gathered  local  pilots,  vessel  operators, 
and  Coast  Guard  VTS  New  York  to 
review  the  results  of  the  MSI/CAORF 
study.  This  group  reached  a  consensus 
that  expanded  upon  the  study 
recommendations,  incorporating 
currents,  winds,  vessel  size  and  local 
hands-on  experience. 

Based  on  Uie  MSI/CAORF  study, 
lessons  learned  from  vessel  groundings 
and  collisions,  and  experience  gained 
during  the  previous  two  years  of  the 
project,  the  Captain  of  the  Port  beUeves 
it  is  necessary  to  impose  restrictions  in 
the  western  portion  of  Bergen  Point 
West  Reach  in  addition  to  the 
requirements  of  the  existing  RNA.  These 
restrictions  are  similar  to  but  less 
extensive  than  those  imposed  on  the 
eastern  portion  of  Bergen  Point  West 
Reach  by  the  Safety  Zone  58  FR  15089, 
March  19, 1993.  The  area  included 
within  this  safety  zone  is  now  regulated 
by  regulations  (1)  through  (7)  of  the 
RNA  and  the  additional  regulations 
implemented  in  this  rulemaking.  These 
safety  zone  regulations,  in  conjunction 
with  the  existing  RNA  regulations,  are 
designed  to  allow  vessels  to  transit 
safely  and  to  protect  the  port  and 
maritime  commimity. 

Regulatory  ETaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
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Procedures  (44  FR 11040;  February  26. 
1979).  In  li^  of  the  leauJatione  limited 
•cope,  the  tmell  ii»  oithe  aflected  erea, 
and  the  edvanoe  notioe  available  to  the 
community,  the  Coeet  Guud  expects  the 
economic  imped  of  this  rulemaidng  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary.  The  channel 
will  not  be  completely  closed  therefor 
allowing  vessels  to  still  make  their 
destination  with  minor  restrictions. 
Vessel  operators  who  do  not  wish  to 
comply  with  the  safety  icme  restricticms 
in  this  area  of  the  KVK  have  the  option 
of  choosing  the  south  route  by  taking 
the  Arthur  Kill  to  or  from  Newaric  Bay. 

Small  Eatitiea 

Because  it  expects  the  impact  of  these 
regulations  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  sfq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  numbw  of  small  entities. 

CoUectioa  of  InfimietiMi 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperworic  Reduction  Act  (44  U.S.C 
3501  etseq.). 

Federaliaa 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  it  has  been 
determined  that  these  regulations  do  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparatimi  of  a 
Federalism  Assessment 

Environment 

The  Coast  Guard  has  considaied  the 
environmental  impact  of  theee 
regulations  and  concluded  that  under 
section  2.B.2.C  of  Commandant 
Instiuctioo  M16475.1B.  it  is  an  action 
under  the  Coast  Guard's  statutory 
authority  to  protect  public  safety,  and 
thus  is  categorically  excluded  firain 
further  environmental  documentation. 

List  of  Subfects  la  33  CFR  Part  165 

Harb<vs,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  meesures. 
Veseels,  Waterways. 

Kegttlatkna: 

In  consideration  of  the  foregoing,  part 
165  of  tiUe  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Airtheri^  33  VS.C  1231: 50  U.S.C  Ifll: 
33  CPR  t.05-l(|),  6.04-1. 6JM-6.  and  leaS, 
49(7X1.46. 


2.  A  temporary  f  165.T  01-019  Is 
added  to  reed  as  follows: 

I166.T  01-016    SeMyZenetKWVenKuM, 


074«0S'5rW 

074Me'or'w 
074'otria'w 
074'oe'oe-w 

0741>r54-W 


I  wMNi^^ww  Toni  ana  new  < 

(a)  Location.  (1)  The  following  area 
has  been  declanNl  a  Safety  Zone:  All 
waters  of  the  Kill  Van  Kull  West  of  the 
074«08'00~  W  line  of  longitude.  East  of 
the  074<'09'36''  W  line  of  longitude  and 
South  of  the  40*30'06*  N  line  of 
latitude. 

(2)  Within  this  safety  zone  existo  a 
"Yfark  Aree"  where  concentrated 
drilling  and  blasting  is  being  conducted. 
The  "Yfotk  Aree"  includes  all  waters 
bounded  by  the  following  pointa: 

Latitaik 
40*3814"  N 

Mntrwu 

40*3S'3t''N 

4<r3sirN 

40'3r31-N 

thence  to  the  point  of  the  bednnina. 

The  eastern  and  western  edgeeof  this 
"Work  Area"  are  marked  by  l^ted 
buoys  set  by  the  Coast  Guard. 

(b)  EffectnfB  date,  lliese  regulations 
become  effective  at  8  a.m.,  e.s.t  on  May 
17, 1093  and  terminate  at  8  a.m., 
December  1, 1993.  imless  terminated 
sooner  by  Captain  of  the  Port,  New 
York. 

(c)  Regulations.  (1)  "Woric  Area":  In 
accordance  with  the  general  regulations 
in  S  165.23  of  this  part,  entry  into  or 
movement  within  the  "Work  Area"  of 
the  safiBty  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

(2)  For  all  other  waters  of  the  safety 
zone  described  in  paragraph  (aMD  of 
this  section  the  COTP  has  inclu(fed  the 
follovring  requirement  in  sddition  to 
paragraphs  d  (1)  throu^  (6)  of 

S  165.165: 

(i)  PriOT  to  entering  this  safety  »me, 
the  mester.  pilot,  or  operator  of  each 
veesel,  300  gross  tons  or  grecter  end  tugs 
with  tows,  snail  notify  Veesel  Traffic 
Center  (VTS)  New  Ywk  regarding  the 
employment  of  assist  vessels  snd 
intentions  while  transiting  the  safety 
zone. 

(ii)  Tug  requirements:  All  vessels  350 
feet  to  700  feet  require  one  assist  vessel 
and  all  vessels  greater  than  700  feet 
require  two  assist  vessels  when 
transiting  from  KiU  Van  Kull  to  the 
Arthur  Kill  (or  vice  vena)  or  from 
Newark  Bay  to  the  Arthur  Kill  (or  vice 
versa)  by  way  of  the  worit  area. 

(iii)  Astern  tOMfs:  Hawser  tows  are  not 
permitted  unless  the  tow  is 
accompanied  by  an  assist  veesel. 

(iv)  Transit  between  Beina  Point 
West  Reach  and  South  of  Siooters 
Island  Readi  Is  prohibited. 

(3)  Waiver.  The  Captain  of  die  Port 
New  Yoric  may.  upon  rsquast.  auduirizs 


a  deviation  from  any  regulation  In  this 
section  if  it  Is  found  that  the  proposed 
operations  can  be  done  safely.  An 
application  for  deviation  must  be 
received  not  less  than  4  hours  before  the 
intended  (H>erati<Hi(s)  and  must  state  the 
need  and  describe  the  im>posal. 

Dated:  May  14. 1993. 
LILLambe*. 

Captain.  U.S.  Coatt  Guani,  Captain  of  the 
Pott.  New  York. 

(FR  Doc.  8^12729  Filed  5-27-93;  8:45  am] 


33  CFR  Part  166 
(COTF 


It  Leule  HsgulaMon  93-301 


Safety  Zona  Raguladona;  Upper 
Mlaaiaaippl  Rtvar  Batwaan  MUa  579.4- 
580.4 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Temporary  final  rule. 

ttmMOnv:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Upper 
Mississippi  River  between  mile  579.4 
and  580.4.  This  action  is  required  to 
protect  the  public  and  the  environment 
from  potential  hazards  to  single-skinned 
tank  barges  due  to  a  protrusion  from  the 
Illinois  Central  Railroad  Bridge.  No  tows 
with  single-skinned  tank  barges  may 
transit  the  left  descending  span  without 
prior  approval  from  the  Captain  of  the 
Port.  St.  Louis,  unless  the  tank  barges 
are  surroimded  by  dry  cargo  barges. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  May  14, 1903  imtil  July 
14. 1963.  unless  sooner  terminated  by 
the  Captain  of  The  Port. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Commander  Scott  P.  Cooper,  Captain  of 
the  Port.  St  Louis.  Missouri  at  314-539- 
3623. 

SUWUMTIfTARY  MFORMATION:  In 
accordance  with  5  U.S.C  553.  a  notice 
of  proposed  rulemaldng  was  not 
publisned  for  this  reguution  and  good 
cause  exista  lot  making  it  efiisctive  less 
than  30  days  after  pubucation  in  the 
Federal  Register.  Publishing  an  NPRM 
and  deleying  the  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  protect 
the  public  and  the  environment  from 
potential  hazards  to  single-sldnned  tank 
berges  operating  in  the  reguleted  aree. 

DrafliBg  Infonnatioa 

The  drafter  of  this  regulation  is  MK2 
Cuitiss  DiehU  project  officer  for  the 
C^italnofthePort 


eflagulation 

This  rsgulation  Is  required  to  protect 
the  public  and  the  environment  from 
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potential  hazards  to  single-skinned  tank 
barges  due  to  a  protrusion  from  the 
Illinois  Central  Railroad  Bridge,  left 
descending  span  at  Mile  579.9  of  the 
Upper  Mississippi  River.  No  tows  with 
single  dun  tank  barges  may  transit  the 
left  descending  span  without  prior 
approval  from  the  Captain  of  the  Port, 
St.  Louis,  imless  the  tank  barges  are 
surrounded  by  dry  cargo  barges.  This 
regulation  continues  the  safety  zone 
established  by  COTP  St.  Louis  docket 
No.  93-12. 33  CFR  165.10224.  since 
correction  of  the  hazardous  condition  is 
taking  more  time  than  expected.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1231  as  set  out  in  the  authority 
citation  for  all  of  33  CFR  part  165. 

List  ofSubiects  in  33  CFR  Part  IBS 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code 
of  Federal  Relations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191: 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6.  and  160.5 

2.  A  new  temporary  §  165.T0233  is 
added  to  read  as  follows: 

1 165.70233    Safety  zone:  Uppw 
MiMisalppi  River. 

(a)  Location.  The  following  area  is  a 
safety  zone:  Upper  Mississippi  River 
between  mile  579.4-580.4. 

(b)  Effective  Date:  This  regulation  is 
effective  from  May  14, 1993  until  July 
14, 1993,  unless  sooner  terminated  by 
the  Captain  of  the  Port. 

(c)  Regulations.  Single-skinned  tank 
barges  may  not  transit  under  the  Illinois 
Central  Railroad  Bridge  left  descending 
span  without  the  prior  approval  of  the 
Captain  of  the  Port  unless  the  single- 
skinned  tank  barges  are  surrounded  by 
dry  cargo  barges. 

Dated:  May  13, 1993. 
Scott  P.  Cooper, 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Part.  St.  Louis.  Missouri. 
IFR  Doc.  93-12732  Filed  5-27-93;  8:45  am] 
BILUNO  COOC  4«10-t«-H 


ENVmONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL465»-31 

National  Oil  and  Hazardoua 
SubatancM  Poilutton  Contlngancy 
Plan;  National  Priorltlaa  Uat  Updata 

AGENCY:  Environmental  Protection 
Agency. 

ACnON:  Notice  of  Deletion  of  the  Suffem 
Village  Wellfteld  Site  from  the  National 
Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  the 
deletion  of  the  Suffem  Village  Wellfield 
Site  from  the  NPL.  The  NPL  is  appendix 
B  of  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  as 
amended.  EPA  and  the  State  of  New 
York  have  determined  that  no  further 
cleanup  by  responsible  parties  is 
appropriate  under  CERCLA.  Moreover, 
EPA  and  the  State  have  determined  that 
CEPC^Ji  activities  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  May  28,  1993. 
ADDRESSES:  For  further  information 
contact;  Mr.  Richard  Kaplan,  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  Region  II,  26  Federal 
Plaza,  room  2930,  New  York,  New  York 
10278,  (212)  264-3819. 
SUPPLEMENTARY  INFORMATION:  The  Site 
to  be  deleted  from  the  NPL  is: 

Suffem  Village  Wellfteld  Site. 
Suffem,  New  York.  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  (57  FR  44545,  09/28/92)  was 
October  30, 1992.  EPA  did  not  receive 
any  comments  on  the  proposed 
deletion. 

Based  upon  a  review  of  monitoring 
and  other  data  for  the  Site,  EPA  in 
consultation  with  the  State  of  New  York 
has  determined  that  the  Site  does  not 
pose  a  significant  risk  to  human  health 
or  the  environment.  Furthermore,  the 
granular  activated  carbon  adsorption 
unit  and  the  manganese  filtration  unit 
which  the  Village  of  Suffem  installed  in 
its  existing  water  treatment  system  in 
1990,  has  reduced  levels  of 
contamination  in  the  treated  water 
entering  the  public  water  supply 
distribution  system  to  below  State 
drinking  water  Umits.  The  Site  shall 
continue  to  be  monitored  by  the  New 
York  State  Department  of 
Environmental  Conservation  (NYSDEC) 


in  accordance  with  the  Long-Term 
Monitoring  Plan  dated  Oct(^r  9, 1991 
with  whi(£  EPA  concurs. 

Future  reviews  of  monitoring  data 
will  be  conducted  in  conjunction  with 
NYSI^C  at  a  minimum  of  every  five 
yean,  or  until  such  time  when  no 
hazardous  substances,  pollutants  or 
contaminants  remain  at  the  Site  above 
levels  that  allow  for  unrestricted  use 
and  unlimited  exposure. 

EPA  identifies  sites  which  appear  to 

E resent  a  significant  risk  to  public 
eelth.  weltere,  or  the  environment,  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  EPA  efforts  to  recover  costs 
associated  with  response  efforts. 

List  ofSubiacts  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  substances.  Hazardous 
waste.  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757.  3  CFR. 
1991  Comp.;  p.  351;  E.O.  12580.  52  FR  2923, 
3  CFR,  1987  Comp;  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Suffem  Village  Wellfield,  Village  of 
Suffem,  New  York"  and  by  revising  the 
total  number  of  sites  from  1079  to  read 
1078. 

Dated:  March  23, 1993. 
Wiiliam ).  Muszynski, 
Acting  Regional  Administrator. 
(FR  Doc.  93-12644  Filed  5-27-93:  8:45  ami 
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40  CFR  Parts  766  and  799 
IOPPTS-40025;  FRL-4187-3] 

Technical  Amendment*  to  Test  Rules 
and  Consent  Orders 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Final  rule. 


SUMMARY:  Pursuant  to  40  CFR  790.55 
and  790.68,  EPA  has  approved  by  letter 
certain  modifications  to  test  standards 
and  schedules  for  chemical  testing 
programs  under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA).  These 
modifications,  requested  by  test 
sponsors,  will  be  incorporated  and 
codified  in  the  respective  test  regulation 
or  consent  order.  Because  these 
modifications  do  not  significantly  alter 
the  scope  of  a  test  or  significantly 
change  the  schedule  for  its  completion, 
EPA  approved  these  requests  without 
seeking  notice  and  comment.  EPA  will 
annually  publish  a  notice  describing  all 
of  the  modifications  granted  by  letter  for 
the  previous  year. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  28, 1993. 


FOR  FURTHER  MFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  rm.  E-543B.  401  M  St..  SW.. 
Washington.  DC  20460.  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  an  interim  final  rule  published  in 
the  Federal  Register  of  September  1, 
1989  (54  FR  36311),  amending 
procedures  for  modifying  test  standards 
and  schedules  for  test  rules  and  testing 
consent  orders  under  section  4  of  TSCA. 
The  amended  procedures  allow  EPA  to 
approve  requested  modifications  which 
do  not  alter  the  scope  of  a  test  or 
significantly  change  the  schedule  for  its 
completion.  These  modifications  are 
approved  by  letter  without  public 
comment.  The  rule  also  requires 
immediate  placement  of  these  letters  in 


EPA's  public  files  and  publication  of 
these  modifications  in  the  Federal 
Register.  This  document  includes 
modifications  approved  from  January  1, 
1992.  through  December  31, 1992.  For  a 
detailed  description  of  the  rationale  for 
these  modifications,  refer  to  the 
submitters'  letters  and  EPA's  responses 
in  the  public  record  for  this  rulemaking. 

I.  Discussion  of  Modifications 

Each  chemical  discussed  in  this  rule 
is  identified  by  a  specific  CAS  number 
and  docket  number.  Copies  of 
correspondence  relating  to  specific 
chemical  modifications  may  be  found  in 
docket  number  (OPPTS-40025)  or  the 
chemical-specific  docket  established  for 
this  rule.  Tlie  following  table  lists  all 
chemical-specific  modifications 
approved  from  January  1, 1992,  through 
December  31.1992. 


Modifications  to  Test  Standards  and  Consent  Orders  January  1, 1992  Through  December  31, 

1992 


CtiemicaJ/CAS  No. 

40  CFR 
Cite 

Test 

Modi- 
fica- 
tions 

Docket  No. 

Final  Rule  Chemicals:. 

tetrabronK»bisphenol-A  (79-94-7)  ....„ 

766.35 
766.35 
766.35 

766.35 
766.35 
766.35 

799.4360 

799.3300 

799.1700 

799.5000 

799.5000 
— )             ' 

Analytical  testing 

5 
5 

5 

5 
5 
5 

5,9 

5 

5 

5 
5 

40025/830Q2M 

decabromodiphenytoxide  (1163-19-5) 

AnalyUcal  testing 

4002S/83002M 

ally!  ether  of  tetrabromobisphenol-A  (25327- 
89-3). 

pentabromodiphenyloxide  (32534-61-9) 

Analytical  testing  ...._ 

Analytical  testing 

40025/83002M 
40025/83002M 

octabromodiphenyloxide  (32536-52-0) 

1,2-bis(tribromophenoxy)ethane    (37853-59- 

Analytical  testing _.. 

Analytical  testing 

40025/83002M 
40025/83002M 

1). 
trit)uty1  phosphate  (126-73-8)  

oral/dermal  pharmacokinetics,  oncogenicity  test- 
ing.. 

invertebrate  life-cycle  flow-through  toxicity  test  In 
Daphnia  magna  with  o-pda  and  p-pda. 

oncoosnicitv  tastina  (mica  A  rate) 

40025/421 OOE 
40025/42008J 

40025/420020 

40025/421 04E 
40025/42059G 

unsubstJtuted  phenylenediamines  (95-54-5; 
106-50-3). 

Fluoroalkenes:. 

vinyl  fluoride  (75-02-5)  

Consent  Order. 

4-nonylphenol  (84852-15-3)  

midoe  bioassav  test 

1,1,1-trichloroethane  (71-55-6) 

developmental  neurotoxicity  

Modifications 

1.  Modify  samphng  schedule. 

2.  Change  to  test  substance  (formypurity). 

3.  Change  in  non-critical  test  procedure  or 
condition. 

4.  Add  satellite  group  for  further  testing. 

5.  Extend  test  or  protocol  deadline,  delete 
test  initiation  date. 

6.  Clarify  and/or  add  specific  guideline 
requirement. 

7.  Alternate  specific  guideline  requirement 
approved  for  certain  test(s). 

8.  CAS  No.  correction. 

9.  Test  standard  amendment  ' 


U.  Public  Record 

EPA  has  established  a  public  record 
for  this  rulemaking  (docket  number 
OPPTS-40025).  The  record  includes  the 
information  considered  by  EPA  in 
evaluating  the  requested  modifications. 

The  record  is  available  for  inspection 
from  8  a.m.  to  noon  and  1:00  p.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays,  in  Rm.  G-004,  NE  Mall, 
401  M  St..  SW.,  Washington,  DC  20460. 


in.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
rule,  listing  modifications  of  test 
standards  and  schedules  for  tests 
required  under  test  rules  and  testing 
consent  agreements  under  the  authority 
of  section  4  of  TSCA.  is  not  major 
because  it  does  not  meet  any  of  the 
criteria  set  forth  in  section  1(b)  of  the 
Order. 


IMI 
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This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  as  required  by  Executive  Order 
12291.  Any  written  comments  fixim 
OMB  to  EPA,  and  any  EPA  response  to 
those  comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  EPA  is  certifying 
that  this  rule  will  not  have  a  significant 
Impact  on  a  substantial  number  of  small 
businesses  because  the  modifications 
listed  in  this  rule  have  been  made  to 
expedite  the  development  of  test  data 
end  to  reduce  certain  paperwork 
burdens  associated  with  current 
regulations. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  rule 
have  been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et.  seq.  and  have 
been  assigned  OMB  control  number 
2070-0033. 


EPA  has  determined  that  this  rule 
does  not  change  existing  recordkeeping 
or  reporting  requirements  nor  does  it 
impose  any  additional  recordkeeping  or 
reporting  requirements  on  the  public. 

Send  comments  regarding  this  rule  to 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460;  and  to  the  OfSce  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

List  of  Subjects  in  40  CFR  Parts  766  and 
799 

Chemicals,  Chemical  export. 
Environmental  protection.  Hazardous 
substances,  Recordkeeping  and 
reporting  requirements.  Testing. 

Dated:  April  20, 1993. 

Mark  A.  Grerawood, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

Therefore,  40  CFR  parts  766  and  799 
are  amended  as  follows: 


PART  76&-{AMENDED] 

1.  In  part  766: 

a.  The  authority  citation  for  part  766 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2603  and  2607. 

b.  In  §  766.35  by  correcting  paragraph 
(a)(2)(ii)(A)  and  by  revising  the 
following  entries  in  the  table  to 
paragraph  (b)(4)(i)  and  paragraph  [f]  to 
read  as  follows: 

§766.35  Reporting  r*qulr«nMnts. 

(a)  •  '  • 

(2)  •  •  • 

(ii)  *  •  • 

(A)  Except  as  noted  for  the  submitter 
and  substance  specified  in  the  following 
table,  protocols  for  testing  must  be 
submitted  12  months  after  manufacture 
or  importation  begins  for  chlorinated 
chemical  substances. 


CAS  No. 


Sut>mmer 


Chemical 


118-75-2      Rhone  Poutenc        2.3.5.6-TetrachlOfD-2,S-cyck)hexadi«n»-1.4-(<lone 


Due  Oat* 


June  19,  1992 


(b)*  •  • 
(4)  *  •  • 
(i)  •  *  * 


CAS  No. 


79-94-7 
79-94-7 


1163-19- 
5 


i5327- 
I  89-3. 
32534- 

81-9. 
32534- 

81-9. 
32536- 

52-0. 


II 


37853- 
j5»-1. 


Submitter 


Ethyl 
Amerit)rom 


Ameribfom 

Great  Lakes 
Great  Lakes 
Ameribrom 
Ameribrom 

Great  Lakes 


Chemical 


tetrabromobisphenol-A 
tetrat>romot>tsphenol-A 


decabromodiphenytoxkle 

An^  Ether  of  Tetrat>romot>isph«no(-A 
perttabromodiphenytoxide 
pentabromodiphenyloxide 
octot)romodiphenyk)xkle 

1 .2-bis<tribromophenoxy)ethane 


Due  Date 


Aug.  10.  1992 
Aug.  10,  1992 


Nov.  12.  1992 

Aug.  10, 1992 
Feb.  8.  1993 
Feb.  8.  1993 
Dec.  28.  1992 

Nov.  27, 1992 


(f)  Effective  Date.  (1)  The  effective 
date  of  this  final  rule  is  July  6. 1987, 


except  for  paragraphs  (a)(2)(i)(B), 
(a)(2)(ii)(A)  and  (b)(4)(i)  of  this  section. 
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(2)  The  effective  date  for  paragraph 
(a)(2)(i)(B)  is  May  21. 1991.  The 
effective  date  for  paragraph  (a)(2)(ii)(A) 
is  June  12. 1992.  The  effective  date  of 
paragraph  (b)(4)(i)  is  May  28, 1993. 

(3)  The  guidehnes  ana  other  test 
methods  cited  in  this  rule  are  referenced 
as  they  exist  on  the  effective  date  of  the 
final  rule. 

PART  799— {AMENDED] 

2.  In  part  799: 

a.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

b.  In  §  799.4360  by  revising 
paragraphs  (c)(6)(i)(A),  (c)(8)(ii)(A)  and 
(f),  and  by  adding  paragraph 
(c)(6](i)(B)(J)  to  read  as  follows: 

i  799.4360  Trlbutyt  Phosphate. 


•  * 


(c) 

(6)' 

(i)  *  *  • 

(A)  An  oncogenicity  test  shall  be 
conducted  with  TBP  in  accordance  with 
§  798.3300  of  this  chapter  except  for  the 
provisions  of  paragraphs  (b)(l)(i), 
(b)(6)(i)  and  (b)(9),  of  §798.3300. 

(B) •  •  * 

(J)  Clinical  examinations.  At  12 
months,  18  months  and  during  month 
24.  a  blood  smear  shall  be  obtained  from 
all  animals.  A  differential  blood  count 
shall  be  performed  on  blood  smears 
from  those  animals  in  the  highest 
dosage  group  and  the  controls.  If  these 
data,  or  data  from  the  pathological 
examination  indicate  a  need,  then  the 
12-  and  18-month  blood  smears  from 
other  dose  levels  shall  also  be 
examined.  Differential  blood  counts 
shall  be  performed  for  the  next  lower 
group(s)  if  there  is  a  major  discrepancy 
between  the  highest  group  and  the 
controls.  If  clinical  observations  sugge.st 
a  deterioration  in  health  of  the  animals 
during  the  study,  a  differential  blood 
count  of  the  affected  animals  shall  be 
performed. 

(8)  •  •  • 

(ii)  *  *  * 

(A)  The  pharmacokinetics  test 
required  in  paragraph  (c)(8)(i)  of  this 
section  shall  be  completed  and  the  Bnal 
report  submitted  to  EPA  by  December 
26,  1992. 


(0  Effective  date.  (1)  The  effective 
date  of  this  final  rule  is  September  27, 
1989,  except  for  paragraphs  (c)(2)(ii)(A), 
(c)(3)(ii)(A),  (c)(6)(i)(A),  (c){6)(i)(B)(5), 
(c)(8)(i).  (c)(8)(ii)(A).  (d)(5)(ii)(A), 
(d)(6)(ii)(A),  (e)(l)(ii).  (e)(2)(ii)(A).and 
(e){3)(ii)  of  this  section.  The  effective 
date  for  paragraphs  (c)(2)(ii)(A). 


(c)(3)(ii)(A).  (c)(8)(i).  (e)(l)(ii). 
(e)(2)(ii)(A).and  (e)(3)(ii)  of  this  section 
is  May  21. 1991.  The  effective  date  for 
(c)(8)(ii)(A).  (d)(5)(ii)(A).  and 
(d)(6)(ii)(A)  of  this  section  is  June  12. 
1992.  The  effective  date  for  (c)(6)(i)(A), 
{c)(6)(i)(B)(3).  and  (c)(8)(ii)(A)  is  May  28. 
1993. 

(2)  The  guidelines  and  other  test 
methods  cited  in  this  rule  are  referenced 
as  they  exist  on  the  effective  date  of  the 
final  rule. 


c.  In  §  799.1700  by  revising 
paragraphs  (c)(4)(ii)(A)  and  (d)  to  read 
as  follows: 

§799.1700  Fluoroalkene*. 

(c)  •  •  * 
(4)  •  •  * 
(ii)  *  •  • 

(A)  The  oncogenicity  testing  for  VDF 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  by  March  23. 
1992.  The  oncogenicity  testing  for  VF 
shall  be  completed  and  the  final  results 
submitted  to  the  Agency  by  July  22. 
1992.  For  TFE  and  HFP.  the 
oncogenicity  testing  shall  be  completed 
and  the  final  results  submitted  to  the 
Agency  within  56  months  after  the  date 
of  EPA's  notification  of  the  test  sponsor 
by  certified  letter  or  Federal  Register 
notice  that  testing  shall  be  initiated. 

(d)  Effective  date.  (1)  The  effective 
date  of  the  final  rule  is  July  22. 1987, 
except  for  paragraphs  (c){l)(i)(C)(l), 
(c)(l)(ii)(A),  (c)(4){i)  and(c)(4)(ii)(A)  of 
this  section.  The  effective  date  of 
paragraphs  (c)(l)(i)(C)(I)  and 
(c)(l)(ii)(A)  of  this  section  is  May  21, 

1990.  The  effective  date  of  paragraphs 
(c)(4)(i)(A)(J)  (c)(4)(i)(A)(2)(fl.  (c)(4)(i)(B) 
and  (c)(4){i)(D)  of  this  section  is  May  21, 

1991.  The  effective  date  for  paragraphs 
(c)(4)(i)(A)(2)(/i-)  and  (c)(4)(i)(C)  of  this 
section  is  June  12, 1992.  The  effective 
date  of  paragraph  (c)(4)(ii)(A)  of  this 
section  is  May  28, 1993. 

(2)  The  guidehnes  and  other  test 
methods  cited  in  this  rule  are  referenced 
as  they  exist  on  the  effective  date  of  the 
final  rule. 


d.  In  §  799.3300  by  revising 
paragraphs  (e)(2)(ii)(B)  and  (0  to  read  as 

follows: 

{799.3300  Unsubatltuted 
phenylenediaminea. 

(e)  •  •  • 
(2)  •  •  • 
(ii)  •  •  • 

(B)  The  invertebrate  life-cycle  flow- 
through  toxicity  test  shall  be  completed 


and  the  final  report  submitted  to  EPA  no 
later  than  January  15, 1993. 

(f)  Effective  dates.  The  effective  date 
of  this  final  rule  is  January  16, 1990, 
except  for  paragraphs  (c)(l)(i)(B), 
(c)(l)(ii)(A),  (c)(l)(ii)(C),  (c)(l)(ii)(F). 
(c)(3){ii)(A),  (e)(l)(ii),  (e)(2)(ii){A).  and 
(e)(2){ii){B)  of  this  section.  The  effective 
date  for  paragraphs  (c)(l)(i)(B), 
(c)(l)(ii)(C),  and  (c)(l)(ii)(F)  of  this 
section  is  May  21, 1990.  The  effective 
date  for  paragraphs  (c)(l)(ii){A), 
(c)(3)(ii)(A),  and  (e)(l)(ii),  of  this  section 
is  May  21. 1991.  The  effective  date  for 
paragraph  (e){2)(ii)(A)  is  June  12, 1992. 
The  effective  date  for  paragraph 
(e)(2)(ii)(B)  is  May  28, 1993. 

(2)  The  guidelines  and  other  test 
methods  cited  in  this  rule  are  referenced 
as  they  exist  on  the  effective  date  of  the 
final  rule. 


[FR  Doc.  93-12765  Filed  5-27-93;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7574] 

Suspension  of  Community  Eligibility 

agency:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  Usted  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measiues  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  As  shown  in  the  third 
column  of  the  tables  below. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  commimity  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Ross  Mackay,  Acting  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 
C  Street,  SW..  room  417,  Washington, 
DC  20472,  (202)  646-2717. 
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SUPPLEMENTAnv  INFORIMTION:  The  NFIP 

enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  futiu'e  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measiu^s  with  effective  enforcement 
measures. 

The  communities  listed  in  this 
document  no  longer  meet  the  statutory 
requirement  for  compliance  with 
program  regulations,  44  CFR  part  59  et 
seq.  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
die  third  column.  As  of  that  date,  flood 
insurance  will  lyj  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  Is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  Insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  puolished  in 
the  Federal  Register.  In  the  interim,  if 
you  wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 


FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  commimity  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Federal  Insurance  Administrator  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended.  42  U.S.C  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirement,  and  after  the  effective  date, 
flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 


Regulatory  Impact  Analysis.  This  rule 
is  not  a  ma)or  rule  under  Executive 
Order  12291,  Federal  Regulation, 
February  17.  1981.  3  CFR.  1981  Comp.. 
p.  127.  No  regulatory  impact  analysis 
has  been  prepared. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act.  44  US  C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism.  October  26, 
1987,  3  CFR,  1987  Comp..  p.  252! 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25.  1991,  56  FR 
55195.  3  CFR,  1991  Comp..  p.  309. 

List  of  Sub)ecU  in  44  CFR  Fart  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  fo^ows: 

Authority:  42  U.S.C.  4001  etseq; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329.  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

$64.6    [AmendMl] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State,  community  name,  and  county 


Regular  Program  Convaralons 

i^issourt:  St.  Ctiartes  County,  St  Charles „.... 

Pennsylvania:  

Township  o<  Gamble,  Lycoming  

Township  of  Greenwood,  Crawford « !_Z!.I! 

Township  of  Horsham,  Montgomery ,.......™!!""." 

TownsNp  of  Huston,  Blair ..."""" 


Community 
No. 


290315 

420974 
422390 
420700 
422332 


Effedtve  date 


June  16,  1993. 

Do. 
Do. 
Do. 
Do. 


Catalog  of  Federal  Domestic  Assistance  No.  83.100,  "Flood  Insurance.'T 

Issued:  May  21, 1993. 
Francis  V.  Reilly, 

Deputy  Administrator.  Federal  Insurance  Administration. 
(FR  Doc  93-12677  Filed  5-27-93;  8:45  am) 
MUJNO  CODE  6T1»->1-r 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

(CC  Docket  No.  92-222;  FCC  93-238] 

Allocation  of  General  Support  Facility 
Costs 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  modi^ed  its 
rules  to  correct  the  misallocation  of 
general  support  facility  (GSF) 
invesfment  and  relaited  expenses  among 
the  cost  categories  for  local  exchange 
carriers  (LECs).  The  moditied  rule  will 
eliminate  the  over-allocation  of  costs  to 
access  categories  other  than  common 
line,  including  special  access  and 
switched  transport,  thereby  resulting  in 
more  cost-based  pricing  by  the  LECs. 
The  Commission  also  concluded  that 
LECs  should  be  allowed  to  treat  the 
reallocation  of  costs  as  exogenous  under 
price  cap  regulation. 
EFFECTIVE  DATE:  July  1.  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Douglas  Slotten.  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau  (202)  653-6975. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  (FCC  93-238).  adopted  on 
May  7, 1993,  and  released  on  May  19, 
1993.  This  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  ITS,  Inc.,  2100  M  Street 
NW.,  suite  140,  Washington.  DC  20037, 
(202) 857-3800. 

Paperwork  Reduction  Act 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3507. 
Persons  wishing  to  comment  on  this 
information  collection  should  contact 
Jonas  Neihardt,  Office  of  Management 
and  Budget,  room  3225  NEOB. 
Washington,  EX]  20503,  telephone  (202) 
395-4814.  For  further  information 
contact  Judy  Boley,  Federal 
Communications  Commission, 
telephone  (202)  632-7513. 

Please  note:  The  Coihmission  has 
requested  expedited  review  of  this  item 
by  June  15, 1993  under  the  provisions 
of5  CFR  1320.18. 


Title:  Amendment  of  the  part  69 
Allocation  of  General  Support  Facility 
Costs. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  One-time 
collection. 

Estimate  Annual  Burden:  73 
responses;  328  hours  average  burden. 

Needs  and  Uses:  The  Commission  has 
modified  its  rules  to  collect  the 
misallocation  of  general  support  facility 
investment  and  expenses.  LECs  are 
required  to  file  tariffs  reflecting  the 
reallocated  amounts  so  that  the 
Commission  can  make  a  determination 
pursuant  to  the  Communications  Act.  47 
CFR  part  61  is  designed  to  ensure  that 
all  tariffs  filed  by  common  carriers  are 
formally  sound,  well  organized,  and 
provide  sufficient  information  to 
determine  the  justness  and 
reasonableness  as  required  by  the  Act, 
of  the  rates,  terms  and  conditions  in 
tariffs. 

Synopsis  of  Report  and  Order 

1 .  In  the  Report  and  Order,  the 
Commission  amended  §  69.307(b)  of  its 
rules  by  deleting  the  language 
"excluding  Category  1.3,"  as  it  had 
proposed  in  the  Notice  of  Proposed 
Rulemaking  in  this  proceeding  (57  FR 
64323,  Nov.  18, 1992).  This 
modification  corrects  the  misallocation 
of  GSF  investment  and  related  expenses 
among  the  part  69  cost  categories  for 
LECs  and  will  result  in  more  cost-based 
rates  for  access  services.  The 
Commission  also  concluded  that  a 
contribution  charge  would  be  an 
inappropriate,  unsatisfactory  alternative 
to  resolving  the  problem  of  misallocated 
GSF  costs. 

2.  The  Commission  concluded  that 
the  rule  modification  will  facilitate  the 
implementation  of  expanded 
interconnection  for  special  access,  as 
well  as  its  proposal  for  expanded 
intercormection  for  switched  transport. 
The  Commission  believes  that  the  costs 
shifted  to  the  common  line  category  will 
only  negligibly  increase  the  total  cost  of 
switched  access,  and  therefore  the  rates 
of  interstate  toll  customers.  The 
Commission  further  concluded  that  the 
rule  modification  will  have  a  minimal 
impact  on  the  multi-line  business 
subscriber  line  charge  (SLC)  and  only  a 
negligible  effect  on  the  residential  and 
single-line  business  SLC.  The 
Commission  also  found  that  the  Public 
Service  Commission  of  the  District  of 
Columbia  had  not  demonstrated  that  the 
increase  in  residential  SLC  rates  would 
likely  threaten  universal  service  in  the 
District  and  rejected  its  request  that  the 


Commission  not  amend  the  rule  as 
proposed. 

3.  The  Commission  concluded  that  it 
is  appropriate  to  allow  price  cap  LECs 
to  treat  as  exogenous  the  reallocation  of 
costs  being  ordered  herein,  and 
therefore  to  adjust  their  price  cap 
indexes  to  reflect  that  reallocation. 
These  changes  are  to  be  reflected  in 
tariffs  to  become  effective  on  July  1, 
1993.  The  tariffs  implementing  the  rule 
modification  are  to  be  filed  on  14  days 
notice.  Because  the  exogenous  cost 
treatment  will  cause  the  price  cap 
indexes  for  the  various  baskets  to 
change,  the  changes  to  the  bands  for  the 
various  service  categories  and 
subcategories  within  each  basket  will  be 
adjusted  by  a  percentage  amount  equal 
to  the  percentage  adjustment  to  the 
price  cap  index  for  that  basket  resulting 
from  the  exogenous  change.  The 
Commission  found  it  unnecessary  to 
require  price  cap  LECs  to  reduce  their 
DSl  and  DS3  rates  by  a  smaller 
percentage  amount  to  reflect  that  the 
rates  for  these  services  have  been 
significantly  reduced  since  price  cap 
regulation  was  implemented.  The 
Commission  also  stated  that,  if,  after 
reconsideration  in  the  Transport  Rate 
Structure  and  Pricing  docket 
proceeding,  the  September  1992  special 
access  rates  remain  the  rates  to  be  used 
to  develop  the  initial  direct-trunked 
transport  rates,  LECs  should  adjust 
those  rates  to  reflect  the  exogenous  cost 
change  adopted  in  the  order. 

4.  Finally,  the  Commission  corrected 
the  inadvertent  alterations  of  §§  69.4, 
69.305,  69.306,  and  69.307(a)  that 
occurred  in  its  Transport  Rate  Structure 
and  Pricing  decision,  (57  FR  24459,  June 
9. 1992). 

Regulatory  Flexibility  Act 

5.  In  the  Notice  in  this  proceeding,  the 
Commission  certified  that  the  proposed 
rule  change  would  apply  only  to  carriers 
providing  interstate  access  transmission 
services  and  that  the  Regulatory 
Flexibility  Act  of  1980  therefore  did  not 
apply.  Neither  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  nor  any  commenting 
party  challenged  the  Commission's 
analysis.  Carriers  providing  interstate 
access  services  directly  subject  to  the 
rule  amendment  adopted  herein  do  not 
qualify  as  small  businesses  since  they 
are  dominant  in  their  field  of  operation. 
The  Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  \he 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  605(b)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  No.  96-354.  94 
Stat.  1164,  5  U.S.C.  section  601  et  seq. 
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Ordering  Qauses 

8.  Accordingly,  jf  is  ordered,  that 
pursuant  to  the  authority  contained  in 
sections  1.  4  (i)  and  (j).  201-205.  218, 
220  &  404  of  the  Communications  Act, 
47  U.S.C.  Sections  151,  154  (i)  &  (j). 
201-205.  218,  220  &  404,  and  Section 
553  of  the  Administrative  Procedure 
Act,  5  U.S.C.  Section  553,  Section 
69.307(b)  of  the  Commission's  Rules  is 
amended  as  set  forth  below. 

7.  It  is  further  ordered,  that  the  rule 
as  amended  shall  be  effective  on  July  1, 
1993. 

8.  It  is  further  ordered,  that  the 
petition  for  deferral  filed  by  MFS  IS 
DENIED  to  the  extent  it  sought  deferral 
of  Commission  action  in  this 
proceeding. 

List  of  subjects  in  47  CFR  Part  69 

Commiuiications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

Federal  Communications  Commission. 
William  F.  Galon. 
Acting  Secretary. 

Amendatory  Text 

Part  69  of  title  47,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  69-ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4.  201,  202,  203,  205.  218, 
403.  48  Stat.  1066, 1070,  1072. 1077, 1094, 
as  amended.  47  U.S.C.  154.  201.  202.  203. 
205.  218.  403. 

2.  Section  69.4  is  amended  by  revising 
paragraph  (b)(8)  and  adding  paragraph 
(b)(9)  to  read  as  follows. 

§69.4    Charges  to  b«  filed. 

(b)'  •  • 

(8)  Line  information  database; 

(9)  Entrance  facilities. 


3.  Section  69.305  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  69.305    Carrier  cable  and  wire  facilities 
(CtWF). 


(b)  Carrier  C&WF.  other  than  WATS 
access  lines,  not  assigned  pursuant  to 
paragraphs  (a)  or  (c)  of  this  section  that 
is  used  for  interexchange  services  that 
use  switching  facilities  for  origination 
and  termination  that  are  also  used  for 
local  exchange  telephone  service  shall 
be  apportioned  to  the  Transport 
elements. 


4.  Section  69.306  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


S  69.306    Central  offies  equipment  (COE). 

(c)  COE  Category  2  (Tandem 
Switching  Equipment)  that  is  deemed  to 
be  exchange  equipment  for  purposes  of 
the  Modification  of  Final  Judgment  in 
United  States  v.  Western  Electric  Co. 
shall  be  assigned  to  the  tandem 
switching  charge  subelement  and  the 
interconnection  charge  element.  COE 
Category  2  which  is  used  to  provide 
transmission  facilities  between  the  local 
exchange  carrier's  signalling  transfer 
point  and  the  database  shall  be  assigned 
to  the  Line  Information  Database 
subelement  at  §  69.120(a).  All  other  COE 
Category  2  shall  be  assigned  to  the 
interexchange  category. 

5.  Section  69.307  is  revised  to  read  as 
follows: 

S  69.307    General  support  facilities. 

(a)  General  purpose  computer 
investment  used  in  the  provision  of  the 
Line  Information  Database  sub-element 
at  §  69.120(b)  shall  be  assigned  to  that 
sub-element. 

(b)  All  other  General  Support 
Facilities  investments  shall  be 
apportioned  among  the  interexchange 
category,  the  billing  and  collection 
category,  and  Common  Line,  Limited 
Pay  Telephone.  Local  Switching. 
Information.  Transport,  and  Special 
Access  elements  on  the  basis  of  Central 
Office  Equipment,  Information 
Origination/Termination  Equipment, 
and  Cable  and  Wire  Facilities, 
combined. 

[FR  Doc.  93-12707  Filed  5-27-93;  8:45  ami 

aiLLMO  CODC  (712-01-11 


47  CFR  Part  76 

[MM  Docket  No.  92-306;  DA  93-579] 

Cable  Television  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  through  this 
action,  amends  §  76.51  of  its  rules,  the 
listing  of  major  television  markets,  to 
change  the  designation  of  the  Orlando- 
Daytona  Beach-Melboume-Cocoa. 
Florida  television  market  to  include  the 
community  of  Clermont.  Florida.  This 
action,  taken  at  the  request  of  Press 
Broadcasting  Company.  Inc.,  licensee  of 
television  station  WKCF.  Channel  68 
(Independent).  Clermont.  Florida, 
amends  the  rules  to  designate  the 
subject  market  as  the  Orlando-Daytona 
Beach-Melboume-Cocoa-Clermont. 
Florida,  television  market.  With  this 
action,  the  proceeding  is  terminated. 


EFFECTIVE  DATE:  June  28.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Aronowitz.  Mass  Media  Bureau. 
Policy  and  Rules  Division.  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-309, 
adopted  May  18, 1993,  and  released 
May  19, 1993.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street,  NW.,  Washington,  DC 
20554,  and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800. 1919  M  Street.  NW.. 
Washington.  DC  20554. 

List  of  Subjects  in  47  CFR  Pari  76 

Cable  television. 

Part  76  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  7&-CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§76.51    [Amended] 

2.  Section  76.51  is  amended  by 
revising  paragraph  (b)(55)  to  read  as 
follows: 

§76.51    Mfljor  television  markets. 

•  *        •         •         • 

(b)*   •   • 

(55)  Orlando-Daytona  Beach- 
Mell)ourne-Cocoa-Clermont.  Florida. 

•  •        •        •        • 

Federal  Communications  Commission. 

Roy  J.  Stewart. 

Chief,  Mass  Media  Bureau. 

[FR  Doc  93-12675  Filed  5-27-93;  8:45  am) 

BILUNG  COOE  C71}-01-M 

47  CFR  Part  90 

[PR  Docket  No.  91-322;  FCC  93-231] 

Private  Land  Mobile  Radio  Services; 
Secondary  Fixed  Operations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMilARY:  In  the  Report  and  Order  in 
this  proceeding,  the  FCC  permitted  all 
private  land  mobile  licensees  operating 
on  exclusive  assignments  to  conduct 
secondary  fixed  signaling  and  alarm 
operations  without  being  required  to 
comply  with  all  of  the  operational 
restrictions  currently  imposed  by  the 
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regulations.  The  rule  changes  adopted 
in  this  Memorandum  Opinion  and 
Order  make  clear  that  the  policies 
adopted  in  the  Report  and  Order  apply 
to  licensees  operating  in  the  220-222 
MHz  band. 

EFFECTIVE  DATE:  June  28. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Freda  Lippert  Thyden,  Rules  Branch, 
Private  Radio  Bureau,  (202)  634-2443. 

SUPPl£MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  PR 
Docket  No.  91-322.  FCX:  93-231. 
adopted  May  5, 1993.  and  released  May 
21. 1993.  The  full  text  of  this 
Memorandum  Opinion  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch.  Room  230. 1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  2100  M  Street,  NW..  suite  140. 
Washington.  DC  20037,  telephone  (202) 
857-3800. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  47  CFR  90.235  provides  that  private 
radio  land  mobile  licensees  authorized 
under  part  90  of  the  Commission's  Rules 
may  conduct  secondary  fixed  signaling 
and  alarm  operations  above  25  MHz 
provided  certain  terms  and  conditions 
are  met.  These  provisions,  essentially 
technical,  relate  primarily  to  protection 
of  co-channel  users  from  interference  on 
shared  channels.  In  1986.  we  permitted 
trunked  Specialized  Mobile  Radio 
(SMR)  systems  and  their  end  users  to 
conduct  such  operations  on  a  less 
restricted  basis  without  complying  with 
all  of  the  section  90.235  conditions 
because  these  systems  operated  on 
exclusive  frequency  assignments. 

2.  In  the  Report  and  Order.  57  FR 
34692  (August  6. 1992),  in  this 
proceeding,  we  amended  our  rules  to 
permit  not  only  tnmked  SMR  licensees, 
but  all  private  land  mobile  licensees 
operating  on  exclusive  assignments  to 
conduct  secondary  frxed  signaling  and 
alarm  operations  without  being  required 
1o  comply  with  all  of  the  operational 
restrictions  currently  imposed  by 

§  90.235.  In  response  to  a  Petition  for 
Clarification  and/or  Reconsideration 
filed  by  Utilities  Telecommunications 
Council,  we  are  amending  our  Rules  to 
make  clear  that  the  policies  we  adopted 
in  the  Report  and  Order  apply  to 
licensees  operating  in  the  220-222  MHz 
band. 


Regulatory  Flexibility  Analysis 

3.  A  Final  Regulatory  Flexibility 
Analysis  was  prepared  for  the  Report 
and  Order  in  this  proceeding.  None  of 
the  rules  adopted  in  this  Memorandum 
Opinion  and  Order  modify  the  effect 
this  proceeding  has  on  small  businesses 
and  it  is.  therefore,  unnecessary  for  us 
to  modify  our  Final  Reg\ilatory 
Analysis.  The  full  text  of  the  Final 
Regulatory  Flexibility  Analysis  released 
in  the  Report  and  Order  is  available  for 
inspection  during  normal  business 
hours  in  the  FCC  Dockets  Branch,  Room 
230. 1919  M  Street  N.W.,  Washington. 
D.C.  20554.  The  complete  text  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037,  telephone 
(202) 857-3800. 

List  of  Subiects  in  47  CFR  Part  90 

Exclusive-use  land  mobile  systems. 
Private  land  mobile  radio  services, 
Radio,  Secondary  fixed  signaling  and 
alarm  operations. 

Amendatory  Text 

Part  90  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  SO-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  90 
continues  to  read: 

Authority:  Sections  4,  303,  and  322, 48 
Stat.  1066, 1082,  as  amended:  47  U.S.C. 
§  §  154,  303,  and  332,  unless  otherwise  noted. 

2.  Section  90.235  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  90.235    Secondary  fixed  signaling 
operations. 

(1)  Secondary  fixed  signaling 
operations  conducted  in  accordance 
with  the  provisions  of  §§  90.317(a).  or 
g0.637(c),  or  90.731  are  exempt  from  the 
foregoing  provisions  of  this  section. 

3.  Section  90.731  is  revised  to  read  as 
follows: 

i  9a731    Rastricttons  on  opar ational-fixed 
stations. 

Except  for  control  stations, 
operational-fixed  stations  will  not  be 
authorized  in  the  220-222  MHz  band. 
Licensees  may  utilize  their  authorized 
frequencies  for  fixed  ancillary  signaling 
and  data  transmissions,  subject  to  the 
following  requirements: 

(a)  All  such  ancillary  operations  must 
be  on  a  secondary,  non-interference 
basis  to  the  primary  mobile  operation  of 
any  other  licensee. 

(b)  The  output  power  at  the  remote 
site  shall  not  exceed  30  watts. 


(c)  Any  fixed  transmitters  will  not  be 
considered  in  whole  or  in  part  as  a 
justification  for  authorizing  additional 
frequencies  in  the  licensee's  mobile 
system. 

(d)  Automatic  means  must  be 
provided  to  deactivate  the  remote 
transmitter  in  the  event  the  carrier 
remains  on  for  a  period  in  excess  of 
three  minutes. 

(e)  Operational  fixed  stations 
authorized  pursuant  to  the  provisions  of 
this  section  are  exempt  frtjm  the 
requirements  of  §  90.735. 

Federal  Communications  Commission. 

WUliam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-12708  FUed  5-27-93;  8:45  am) 

BILUNG  CODE  Sni-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  592 
[Docket  No.  8»-«;  Notica  5] 
RIN2127-AC97 

Registered  Importers  of  Vehicles*Not 
Originally  Manufactured  To  Conform  to 
Federal  Motor  Vehicle  Safety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Technical  amendment:  final 
rule. 

SUMMARY:  This  document  amends 
regulations  on  the  duties  of  a  registered 
importer  of  vehicles  by  correcting  a 
reference  to  another  pa^graph  on  the 
same  subject. 

EFFECTIVE  DATE:  The  amendment  is 
effective  on  May  28, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA,  Washington  DC  (202-366- 
5263). 

SUPPLEMENTARY  INFORMATION:  On 
September  29, 1989,  NHTSA  published 
49  CFR  part  592  Registered  Importers  of 
Vehicles  Not  Originally  Manufactured 
to  Conform  to  Federal  Motor  Vehicles 
Safety  Standards  (54  FR  40083). 
Paragraph  592.6(h)  required  a  registered 
importer  to  "maintain  in  effect  a 
prepaid  mandatory  service  insurance 
poUcy  underwritten  by  an  independent 
insurance  company  as  a  guarantor  of  its 
performance  under  paragraph  (f)  of  this 
section."  Paragraph  (f)  establishes  the 
circumstances  under  which  a  registered 
importer  is  required  to  notify  and 
remedy  when  noncompliances  or  safety 
related  defects  occur. 
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However,  paragraph  592.6  as 
published  contained  two  paragraphs 
denominated  "(b)".  Accordingly,  the 
agency  published  a  technical 
amendment  on  November  9, 1989 
addressing  this  redundancy  (54  PR 
47087).  by  redesignating  the  second 
paragraph  (b)  as  paragraph  (c),  and  the 
remaining  paragraphs  as  appropriate. 
Under  this  amendment,  paragraph  (f) 
became  paragraph  (g).  and  paragraph  (h) 
became  paragraph  (i).  In  so  doing,  the 
agency  inadvertently  omitted  to  correct 
the  internal  reference  to  paragraph  (f)  in 
redesignated  paragraph  (i)  to  refer  to 
paragraph  (g).  This  notice  affects  that 
correction. 

Because  the  amendment  is  technical 
in  nature  and  has  no  substantive  impact, 
it  is  hereby  found  that  notice  and  public 
comment  thereon  are  unnecessary. 
Further,  because  the  amendment  is 
technical  in  nature,  it  is  hereby  found 
for  good  cause  shown  that  an  effective 
date  earlier  than  180  days  after  issuance 
of  the  final  rule  is  in  the  public  interest, 
and  the  amendment  is  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  592 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  592  is  amended  as  follows: 

PART  592— REGISTERED  IMPORTERS 
OF  VEHICLES  NOT  ORIGINALLY 
MANUFACTURED  TO  CONFORM  TO 
FEDERAL  MOTOR  VEHICLE  SAFETY 
STANDARDS 

1.  The  authority  citation  for  part  592 
continues  to  read  as  follows: 

Authority:  Pub.  L  lOG-562, 15  U.S.C. 
1401. 1407;  delegation  of  authority  at  49  CFR 

l|.|H). 

2.  Section  592.6(i)  is  revised  to  read 
as  follows: 

§  S92.6    Duties  of  a  regtstsred  Importer. 


(i)  Maintain  in  effect  a  prepaid 
mandatory  service  insurance  policy 
underwritten  by  an  independent 
insurance  company  as  a  guarantor  of  its 
performance  under  paragraph  (g)  of  this 
section. 


Issued  on:  May  24, 1993. 
William  A.  BoeUy, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  93-12681  Filed  5-27-93;  8:45  am) 

MLUNQ  CODE  4»10-6»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  930350-3105] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  is  implementing  a 
regulatory  amendment  to  delay  the 
opening  of  the  second  (non-roe)  directed 
fishing  seasoTyi6T  pollock  in  the  Bering 
Sea  andAteutian  Islands  Area  (BSAI) 
fronj^Jtme  1  to  August  15  of  each  fishing 

Sar.  This  action  is  necessary  to  achieve 
increased  revenues  from  the  harvest  of 
JBSAI  pollock  during  the  non-roe  season. 
The  season  delay  also  will  provide 
participants  in  the  pollock  fishery 
increased  opportunities  to  fish  in  other 

mundfish  fisheries  and  to  develop 
salmon  processing  capabilities  during 
summer  months.  This  action  is  intended 
to  promote  the  goals  and  objectives  of 
theiFishery  Management  Plan  for  the 
Grdundfish  Fishery  of  the  BSAI  (FMP). 
EFFECTIVE  DATE:  June  1.  1993. 
ADDRESSES:  Individual  copies  of  the 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA) 
prepared  for  this  action  may  be  obtained 
from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510  (telephone  907- 
271-2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  Fisheries 
Management  Division.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the 
BSAI  are  managed  by  the  Secretary  of 
Commerce  (Secretary)  in  accordance 
with  the  FMP.  The  FMP  was  prepared 
by  the  North  Pacific  Fishery 
Management  Covmcil  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  is  implemented  by 
regulations  appearing  at  50  CFR  part 
675  for  the  U.S.  fishery.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  50  CFR  part  620. 

Under  regulations  at  50  CFR 
675.20(a)(2)(ii),  the  initial  total 
allowable  catch  (TAC)  amounts 
specified  for  pollock  in  the  Bering  Sea, 
Aleutian  Islands,  and  Bogoslof  subareas 


are  divided  into  two  seasonal 
allowances.  NMFS  annually  apportions 
the  initial  pollock  TACs  between  these 
seasons  after  consultation  with  the 
Council  during  the  annual  groundfish 
TAC  specification  process  set  forth  at 
■  §  675.20(a).  Subject  to  other  regulatory 
provisions,  the  first  seasonal  allowance 
is  available  for  directed  fishing  from 
January  1  until  noon  Alaska  local  time. 
April  15  (the  "roe"  or  "A  '  season). 

At  its  December  1992  meeting,  the 
Council  recommended  that  NMFS 
prepare  a  proposed  rule  to  delay  the 
availability  of  the  second  seasonal 
allowance  (the  "non-roe"  or  "B"  season) 
from  June  1  to  August  15.  A  proposed 
rule  to  implement  the  Council's 
recommendation  was  published  in  the 
Federal  Register  on  April  1, 1993  (58  FR 
17200).  A  complete  description  of,  and 
justification  for,  the  "B"  season  delay 
was  discussed  in  the  preamble  to  the 
proposed  rule.  Additional  information 
also  is  available  in  the  EA/RIR/FRFA. 

Public  comment  on  the  proposed  rule 
was  invited  through  April  16, 1993. 
Three  letters  supporting  the  proposed 
action  were  received  within  the 
comment  period  and  are  summarized 
and  responded  to  below  in  the 
"Response  to  Comments"  section. 

Upon  reviewing  the  reasons  for,  and 
the  comments  on,  this  action,  NMFS  has 
determined  that  this  rule  is  necessary 
for  fishery  conservation  and 
management,  and  has  approved  it. 

Response  to  Comments 

Comment  1 .  A  delay  of  the  BSAI 
pollock  "B"  season  to  August  15  best 
meets  the  industry  objective  of 
increasing  the  value  of  pollock  harvest 
during  the  non-roe  season  as  well  as 
providing  the  opportunity  for 
alternative  harvesting  and  processing 
operations  during  the  summer  months. 

Response:  NOAA  agrees  with  the 
commentor. 

Comment  2.- The  possibility  exists  that 
under  some  circumstances,  fishing 
operations  during  the  months  of 
November  and  December  may  warrant 
the  imposition  of  reasonable  measures 
to  protect  Steller  sea  lion  foraging  areas. 
Any  such  measures  should  be 
developed  and  discussed  in 
consultation  with  the  Council  prior  to      j 
their  implementation.  < 

Response:  NMFS  prepared  a  draft  ' 

analysis  of  alternatives  for  additional 
sea  lion  protection  measures  that  could 
be  implemented  if  specified  portions  of 
the  available  pollock  TAC  remain 
unharvested  prior  to  November  of  each 
fishing  year.  The  draft  analysis  was 
prepared  for  Council  consideration  and 
approval  for  public  review  at  its  April 
1993  meeting.  If  proposed  sea  lion 
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protection  measures  are  adopted  by  the 
Council  at  its  June  1993  meeting,  they 
will  be  forwarded  to  the  Secretary  for 
notice  and  comment  rulemaking.  If 
approved  by  NMFS,  a  final  rule 
implementing  additional  sea  lion 
protection  measures  could  be  effective 
prior  to  November  1993.  However,  until 
such  additional  sea  lion  protection 
measures  are  effective,  NMFS  will 
continue  to  monitor  and  protect  Steller 
sea  lions  using  traditional  management 
measures  (i.e.,  area  closures  and  gear 
restrictions  as  necessary). 

ClassiGcation 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  BSAI  pollock 
fishery  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

Tne  Council  prepared  an  EA  for  this 
final  rule  and  the  Assistant 
Administrator  concluded  that  there  will 
be  no  significant  impact  on  the  human 
environment  as  a  result  of  the 
implementation  of  this  rule.  A  copy  of 
the  EA  is  available  from  the  Council  (see 
ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.O.  12291.  This 
determination  is  summarized  in  the 
proposed  rule  and  is  based  on  the  RIR 
prepared  by  the  Council.  A  copy  of  the 
RIR  may  be  obtained  from  the  Council 
(see  AObftESSES). 

The  Council  prepared  an  FRFA  that 
concludes  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
The  information  in  the  FRFA  is 
essentially  unchanged  from  that  in  the 
initial  RFA,  which  was  summarized  in 
the  preamble  to  the  proposed  rule.  A 
copy  of  the  FRFA  is  available  from  the 
Council  (see  ADDRESSES). 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

NMFS  determined  that  this  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  was 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Consistency  is  automatically  inferred 
because  the  appropriate  State  agency 
did  not  reply  within  the  statutory  time 
period. 

This  rule  does  not  contain  policies 
with  federahsm  implications  sufficient 


to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612.. 

A  formal  section  7  consultation  imder 
the  Endangered  Species  Act  (ESA)  was 
conducted  for  this  action  for  Steller  sea 
lions.  In  a  biological  opinion  for  Steller 
sea  lions  dated  April  28, 1993.  the 
Assistant  Administrator  determined  that 
the  fishing  activities  that  will  be 
conductea  under  this  rule  are  not  likely 
to  jeopardize  the  continued  existence  of 
Steller  sea  lions.  An  informal 
consultation  under  the  ESA  for  this 
action  also  was  conducted  for  listed 
species  of  Pacific  salmon  on  April  21, 
1993.  As  a  result  of  the  informal 
consultation,  it  was  determined  that  the 
fishing  activities  that  will  be  conducted 
under  this  rule  are  not  likely  to 
adversely  affect  Snake  River  sockeye 
salmon,  fall  chinook  salmon,  and 
spring/summer  chinook  salmon  or 
result  in  the  destruction  or  adverse 
modification  of  habitat  critical  to  these 
species.  Finally,  the  Regional  Director 
determined  that  the  fishing  activities 
that  will  be  conducted  under  this  rule 
would  not  affect  listed,  proposed,  and 
candidate  seabirds  under  the  ESA  in  a 
way  that  was  not  already  considered  in 
the  informal  section  7  consultation  for 
the  final  1993  initial  groundfish 
specifications  dated  February  1, 1993, 
and  clarified  on  February  12, 1993.  The 
U.S.  Fish  and  wildlife  Service 
conciured  with  this  determination  in  a 
letter  dated  March  12,  1993. 

The  Regional  Director  determined  that 
the  fishing  activities  that  will  be 
conducted  under  this  rule  will  have  no 
adverse  impacts  on  marine  mammals. 

NMFS  has  determined  that  delaying 
the  effectiveness  of  this  final  rule  for  30 
days  under  section  S53(d)  of  the 
Administrative  Procedure  Act  (APA)  is 
impracticable  and  contrary  to  the  public 
interest,  and  that  good  cause  exists  for 
making  this  final  rule  effective  on  June 
1, 1993.  The  intent  of  the  30-day 
delayed  effectiveness  provision  in  the 
APA  is  to  afford  affected  persons  with 
a  reasonable  time  to  prepare  for 
comphance  with  the  rulemaking.  Based 
on  public  debate  and  notice  of  tite 
proposed  action  within  the  Council 
process  and  the  subsequent  proposed 
rulemaking,  the  fishing  industry 
supports  the  delay  and  has  anticipated 
and  planned  for  a  delayed  opening  date 
of  the  non-roe  pollock  season  in  1993. 
If  the  final  rule  is  not  effective  by  June 
1, 1993,  the  fishing  industry  will  have 
to  make  costly  adjustments  to  current 
summer  harvesting  and  processing 
operation  plans  and  on  orderly 
prosecution  of  the  non-roe  pollock 
season  will  be  undermined.  Therefore, 
NMFS  is  waiving  the  30-day  delayed 
effectiveness  period. 


List  of  Subjects  in  SO  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  24, 1993. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  675  is  amended 
as  follows: 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  In  §675.20,  paragraph  (a)(2)(ii)is 
revised  to  read  as  follows: 

§675.20    G«neraMimltatlons. 

(a)  •   •   • 

(2)  •  *   • 

(ii)  The  TAC  of  pollock  in  each 
subarea  will  be  divided,  after 
subtraction  of  reserves,  into  two 
allowances.  The  first  allowance  will  be 
available  for  directed  fishing  from 
January  1  until  noon,  Alaska  local  time 
(A.l.t.),  April  15.  The  second  allowance 
will  be  available  for  directed  fishing 
from  noon,  A.l.t.,  August  15  through  the 
end  of  the  fishing  year.  Within  any 
fishing  year,  unharvested  amounts  of 
the  first  allowance  will  be  added  to  the 
second  allowance,  and  harvests  in 
excess  of  the  first  allowance  will  be 
deducted  from  the  second  allowance. 

•  •        •        •        • 

3.  In  §675.23.  paragraph  (a)  is  revised 
and  paragraph  (e)  is  added  to  read  as 
follows: 

§675.23    Seasons. 

(a)  Fishing  for  groundfish  in  the 
subareas  and  statistical  areas  of  the 
Bering  Sea  and  Aleutian  Islands  is 
authorized  from  00:01  a.m..  Alaska  local 
time  (A.l.t.),  on  January  1,  through  12 
midnight,  A.l.t,  December  31,  subject  to 
the  other  provisions  of  this  part,  except 
as  provided  in  paragraphs  (c)  through 
(e)  of  this  section. 

*  *        •        •        ■ 

(e)  Directed  fishing  for  pollock. 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  pollock  by  the 
inshore  and  offshore  components, 
defined  at  §675.2  of  this  part,  is 
authorized  from  January  1  until  noon. 
A.l.t.,  April  15.  and  from  noon,  A.l.t., 
August  15  through  the  end  of  the  fishing 
year.  Directed  fishing  for  pollock  under 
the  Western  Alaska  Community 
Development  Quota  Program  pursuant 
to  §  675.27  of  this  part  is  authorized 
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Thia  aecflon  of  th«  FEDERAL  REGISTER 
containa  noOcea  to  Iha  public  of  the  proposed 
iaauanca  of  njtoa  and  ragulattona.  The 
pwpoaa  of  theaa  noticaa  la  to  give  Interested 
persona  an  opportunity  to  participate  In  th» 
nj(a  making  prior  to  the  adoption  of  the  final 
ruiaa. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Servica 

8  CFR  Parta  204, 211, 223, 223a.  235, 
251, 252, 264, 274a,  299, 316,  and  334 

[IN8Na1361A-93] 

RIN111S-A032 

Eatabilahmant  of  Form  ^51,  Mian 
Ragiatration  Racaipt  Card,  aa  tha 
Excluaiva  Form  of  Ragiatration  for 
Lawful  Parmanant  Raaidanca 

AGEMCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACnOM:  Proposed  rule. 

SUMMARY:  The  ImmigraUon  and 
Naturalization  Service  (the  Service) 
proposes  to  amend  its  regulations 
concerning  valid  evidence  of  lawful 
permanent  residence.  The  proposed  rule 
would  establish  the  cvurent  Alien 
Registration  Receipt  Card.  Form  1-551, 
as  the  exclusive  alien  registration  card 
for  the  use  of  permanent  resident  aliens, 
by  removing  references  to  Form  1-151 
and  such  prior  registration  documents 
as  Forms  AR-3  and  AR-103  from 
Service  regulations.  This  is  necessary  in 
order  to  remove  from  circulation 
fraudulent  or  obsolete  versions  of  the 
Alien  Registration  Receipt  Card  and  to 
provide  all  lawful  permanent  resident 
aliens  with  one  document  that  is 
universally  recognized  as  evidence  of 
their  status. 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  28, 1993. 
AOOAESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW..  room  2001^, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
number  1381R-93  on  your 
correspondence. 

Rm  FUfTTHER  MFORMATKM  COffTACT: 
Gerard  Casale.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  siervice.  room  7122,  425 


I  Street  NW..  Washington.  DC  20536. 
telephone  (202)  514-5014. 

SUPPLEMENTARY  INFORMATION:  The 
Service  intends  to  terminate  the  validity 
of  the  old  Alien  Registration  Receipt 
Card.  Form  1-151,  and  to  provide 
procedures  to  replace  that  document 
and  its  predecessors,  such  as  Forms  AR- 
3  and  AR-103,  with  the  current  Alien 
Registration  Receipt  Card,  Form  1-551. 
No  valid  Form  1-151  has  been  issued 
since  1978.  There  were  17  different 
versions  of  this  "green  card";  and 
because  of  their  lack  of  modem  security 
features  all  have  been  compromised  in 
the  course  of  time  by  counterfeiting  and 
other  fraudulent  devices.  The  issuance 
of  previous  alien  registration  forms  such 
as  AR-3  and  AR-103  ended  nearly  three 
decades  earlier  still;  while  less 
frequently  encountered,  those 
documents  are  even  more  susceptible  to 
abuse.  A  GAO  report  noted  that  in  late 
1989.  INS  agents  reviewed  110  alien 
registration  receipts  cards  and  found 
106  (96%)  to  be  counterfeit. 
Immigration  Reform:  Employer 
Sanctions  and  the  Question  of 
Discrimination  66  (GAO/GGD-90-62, 
Mar.  1990).  The  Service  estimates  that 
there  remain  in  circulation  some  1.5 
million  genuine  Form  1-151  cards,  as 
well  as  many  more  counterfeit  or 
illegally  altered  copies. 

In  March  1977  the  Service  began 
issuing  improved  Alien  Registration 
Receipt  Cards,  designated  as  Form  I- 
551.  Since  August  1, 1989,  the  Service 
has  issued  machine-readable  Forms  I- 
551  with  periodic  expiration  dates  and 
enhanced  security  features.  By 
terminating  the  validity  of  the  old  alien 
registration  documents  the  proposed 
rule  would  complete  the  process  of 
restoring  the  integrity  of  me  Alien 
Registration  Receipt  Card. 

Because  resident  alien  identity 
documents  play  an  essential  role  in  a 
viable  employer  sanctions  program  and 
in  other  public  benefit  programs,  the 
Service  intends  by  this  rule  to  bring  the 
security  of  those  documents  to  a 
consistently  high  level.  The  proposed 
rule  would  also  reduce  the  confusing 
array  of  card  tyf)es  presently  circulating 
as  evidence  of  eligibility  for 
employment;  and  it  would  provide  all 
lawful  permanent  resident  aliens  with 
one  document  universally  recognized  as 
definitive  evidence  of  identity  and 
resident  alien  status. 


Under  the  proposed  rule,  for  the 
purpose  of  complying  with  the 
employer  sanctions  provisions  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1324a(b),  employers  would  no 
longer  accept  Alien  Registration  Receipt 
Card  Form  1-151.  However,  the  Service 
will  not  require  employers  either  to 
verify  whether  resident  aliens  hired 
prior  to  the  effective  date  of  the  rule  had 
replaced  their  obsolete  Alien 
Registration  Receipt  Cards,  or  to  re- 
verify  on  the  Employment  Eligibility 
Verification  (Form  1-9)  that  they  are 
authorized  to  work  in  the  United  States. 

Alien  residents  themselves  benefit  by 
acquiring  the  modem  Form  1-551.  Use 
of  the  new  card  with  its  updated 
photograph  and  identification  features 
will  enable  an  employer  or  public 
assistance  agency  to  verify  the  bearer's 
lawful  resident  status  more  readily;  it 
will  likewise  minimize  any  possibility 
of  doubts  about  a  card's  authenticity  or 
the  bearer's  identity  causing  termination 
of  employment  or  delay  of  benefits.  Use 
of  the  current  Form  1-551  card  also 
allows  the  Service  to  provide  the  bearer 
with  faster  and  more  efficient 
processing  of  immigration  benefits,  such 
as  admission  at  ports  of  entry  or  visa 
petitions  in  behalf  of  relatives. 

Resident  aliens  afiected  by  the 
proposed  rule  would  follow  the  card 
replacement  procedures  of  8  CFR  264.5. 
An  application  would  be  made  on  Form 
1-90,  Application  to  Replace  the  Alien 
Registration  Receipt  Card,  which  can  be 
obtained  either  by  visiting  the  local 
Immigration  and  Naturalization  Service 
office  or  by  calling  DMS's  Toll  Free 
Immigration  Information  Service 
Number  on  1-800-755-O777.  In  general 
the  applicant  must  file  the  Form  1-90, 
along  with  two  photographs  that  meet 
the  Alien  Documentation,  Identification 
and  Telecommunication  (ADIT) 
specifications,  in  person  at  the  Service 
office  having  jurisidiction  over  the 
apphcant's  place  of  residence.  In  cases 
where  the  applicant  is  confined  on 
account  of  advanced  age  or  physical 
infirmity,  personal  appearance  may  be 
waived  pursuant  to  8  CFR  264.5(a). 

Under  the  proposed  rule  an  alien 
applying  to  replace  an  alien  registration 
card  which  predates  the  use  of  Form  I- 
551  would  not  be  exempt  from  the 
processing  fee  for  the  1-90  application. 
In  recent  years  the  Congress  has  shifted 
tha  funding  of  Service  adjudications 
functions  from  general  public 
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eppropriation  to  fees  payable  by  the 
users  of  the  benefit,  liie  enabling 
legislation  for  the  Immigration 
Examinations  Fee  Account,  8  U.S.C 
1356(m),  provides  for  the  recovery  of 
expenses  associated  writh  providing 
immigration  adjudicaticm  services 
through  the  collection  of  fees  from 
applications  relating  to  those  services. 
The  1952  "user  fee  statute"  31  U.S.C 
9701  and  the  Office  of  Management  and 
Budget  (GMB)  Circular  A-25.  User 
Charges,  which  implements  that  statute, 
requires  that  special  services  or  benefits 
provided  to  or  for  any  person  by  a 
Federal  Agency  be  self-sustaining  to  the 
fullest  extent  possible,  taking  into 
consideration  direct  and  indirect  costs 
to  the  Government,  public  policy  or 
interests  served,  and  other  pertinent 
fects.  Any  applicant  who  cannot  afford 
to  pay  the  $70  application  fee  for 
replacing  the  Alien  Registration  Receipt 
Card  may  apply  for  a  fee  waiver  under 
the  provisions  of  8  CFR  103.7(r}(l). 

Lawful  permanent  resident  bearers  of 
Form  1-151  whose  applications  to 
petition  for  naturalization  were  filed 

Srior  to  the  date  on  which  this  rule 
acomes  final  will  not  be  required  to 
replace  the  1-151  in  order  to  complete 
the  naturalization  pocess.  However, 
filing  for  naturalization  would  not 
extend  the  validity  of  the  obsolete  card 
for  other  purposes. 

The  Service  intends  that  the 
replacement  procedures  set  forth  in 
section  264.5  of  the  proposed  rule  will 
take  effect  30  days  after  the  publication 
of  the  final  rule.  Those  provisions  of  the 
proposed  rule  that  would  invalidate 
Alien  Registration  Receipt  Cards  issued 
prior  to  Form  1-551  would  take  effect 
one  year  after  publication  of  a  final  rule, 
in  order  to  allow  aliens  sufficient  time 
to  apply  for  replacement  Form  1-551 
cards.  During  that  time,  resident  alien 
bearers  of  Form  1-151  or  prior 
documentation  who  apply  for  a 
replacement  Form  1-551  may  retain 
their  old  document  until  they  have 
received  the  new  registration  card;  the 
new  card  would  be  mailed  to  the 
applicant's  home  address. 

A  resident  alien  bearer  of  Form  1-151 
who  was  temporarily  abroad  during  the 
replacement  program  and  who  applies 
for  readmission  at  a  designated  port  of 
entry  shall,  if  otherwise  admissible  as  a 
returning  resident,  be  allowed  to  file  a 
Fwm  1-90  application  for  a  currmt 
Form  1-551  card  at  that  time,  pursuant 
to  existing  Service  procedures. 

In  accordance  with  5  U.S.C  605(b). 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
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This  rule  is  not  considered  to  be  a  major 
rule  within  the  meaning  of  section  1(b) 
of  E.0. 12291.  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.0. 12612. 

The  information  collection       * 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  for  these 
collections  are  contained  in  8  CFR 
299.5.  Display  of  Control  Numbers. 

ListofSubiecto 


8  cm  Part  204 

Administrative  |Mactica  and 
procedure,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  211 

Immigration.  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  223 

Aliens,  Students,  Surety  bonds. 

8  CFR  Part  223a 

Immigration,  Refugees,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  235 

Administrative  practice  and 
procedure,  Aliens,  Immigration 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  251 

Air  carriers.  Airmen,  Aliens,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements.  Seamen. 

8  CFR  Part  252 

Air  carriers.  Ainnen,  Aliens,  Maritime 
carriers,  Reporting  and  recordkeeping 
requirements.  Seamen. 

8  CFR  Part  264 

Aliens.  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  arwi 
procedure.  Aliens.  Employment, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  316 

Gtizenship  and  naturalization. 
International  Organizations.  Reporting 
and  recordkeeping  requirements. 


8CFBPort334 

Qtizenship  and  naturalization. 
International  Organizations.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  204— IMMIGRANT  PETITIONS 

1.  The  authority  citation  for  part  2t>4 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103, 1151, 1153. 
11S4. 1182. 1186a.  1255;  8  CFR  part  2. 

2.  Section  204.1  is  amended  by 
revising  paragraph  (gKlKvii)  to  read  as 
follows: 

f  204.1    General  Momurtion  about  relative 
petMona. 

(g)*  •  • 

(D*  •  • 

(vii)  The  petitioner's  Form  1-551 
Alien  Registration  Receipt  Card,  or  other 
proof  given  by  the  Service  as  evidence 
of  lawful  permanent  residence. 
Photocopies  of  Form  1-551  or  of  a 
Certificate  of  Naturalization  or 
Certificate  of  Qtizenship  may  be 
submitted  as  evidence  of  status  as  a 
lawful  permanent  resident  or  United 
States  citizen. 


PART  21 1-OOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS; 
WAIVERS 

3.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Aulbority:  8  U.S.C  1101. 1103. 1181. 1182. 
1203, 1225. 1257. 

4.  In  §  211.1.  paragraph  (bNl)  it 
amended  in  the  heading  by  removing 
the  words  "1-151  or". 

5.  Section  211.1  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

1211.1    Vlaaa. 


(b)*  •  • 

(3)  Waiver  of  visas.  An  immigrant 
alien  returning  to  an  unrelinquished 
lawful  permanent  residence  in  the 
United  States  after  a  temporary  absence 
abroad  who  satisfies  the  district  director 
in  charge  of  the  port  of  entry  that  there 
is  good  cause  for  his  or  her  failure  to 
preeent  an  immigrant  visa,  Fprm  1-551. 
or  reentry  permit  may.  upon  application 
on  Form  1-193,  Application  for  Waiver 
of  Passport  snd/or  Visa,  be  granted  a 
waiver  of  that  requirement.  A  resident 
alien  who  isretuming  to  an 
unrelinquished  lawful  permanent 
resident  in  the  United  States  after  a 
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temporary  absence  abroad  not  exceeding 
one  year  and  who  cannot  present  Form 
1-551  because  of  its  loss  must  Hie  a 
Form  I-OO,  Application  to  Replace  Alien 
Registration  Card,  in  duplicate,  with  the 
district  director  having  jurisdiction  over 
the  Port-of-Entry  who  may  in  his  or  her 
discretion  grant  or  deny  without  appeal 
a  waiver  of  the  required  immigrant  visa, 
reentry  permit,  or  Form  1-551;  filing  the 
Form  1-90  in  such  a  case  will  serve  not 
only  as  an  application  for  replacement 
but  also  as  an  application  for  waiver  of 
passport  and  visa,  without  the 
obligation  to  Ble  separately  Form  1-193. 
An  alien  who  is  granted  a  waiver 
through  a  filing  of  Form  1-90  under  this 
section  shall,  after  admission  into  the 
United  States,  comply  with  the 
requirements  of  8  CFR  264.1(c). 

6.  In  §  211.1,  paragraph  (b)(4)  is 
amended  by  removing  the  entry 
"MSI/". 

7.  In  §211.1,  paragraph  (c)  is 
amended  by  removing  the  term  "1-151 
or". 

1211.9    [AiTMndMq 

8.  Section  211.3  is  amended  by 
removing  the  term  "1-151  or"  from  the 
section  heading  and  wherever  it  appears 
in  that  section. 

1211.5    [AmwKledl 

9.  In  §  211.5,  paragraph  (a)  is 
amended  by  removing  the  term  "1-151," 
from  the  third  sentence. 

10.  In  §211.5,  paragraph  (b)  is 
amended  by  removing  the  term  "1-151," 

'  from  the  last  sentence. 

PART  223— REENTRY  PERMITS 

11.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1186a.  1203. 

S223.1    [AiiMnded] 

12.  Section  223.1  is  amended  by 
revising  the  phrase  "(Form  1-151  or  I- 
551.  AR-3,  or  AR-103)"  in  the  second 
sentence  to  read:  "(Form  1-551)";  and 
by  removing  the  term  "1-151  or"  from 
the  third  and  fourth  sentences. 

PART  223e— REFUGEE  TRAVEL 
DOCUMENT 

13.  The  authority  citation  for  part 
223a  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1181, 1182. 
1186a,  1225, 1226, 1227, 1251.  and  Protocol 
Relating  to  the  Status  of  Refugees  (TIAS 
6577). 

|223a.4    [Amended] 

14.  Section  223a.4  is  amended  by 
removing  the  term  "Form  1-151  or" 
from  the  second  sentence. 


PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

15.  the  authority  citation  for  part  235 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103, 1182. 1183, 
1201,  y24, 1225, 1226. 1227, 1228, 1252. 

f  235.9    [AiMndwJ] 

16.  Section  235.9  is  amended  in 
paragraph  (b)(1)  by  removing  the  term 
"Form  1-151  or"  from  the  second 
sentence. 

PART  251— ARRIVAL  MANIFESTS  AND 
LISTS:  SUPPORTING  DOCUMENTS 

17.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182, 1221, 1281, 
1282. 

S  251.1    [Amended] 

18.  In  §  251.1,  paragraph  (c)(1)  is 
amended  by  removing  the  term  "1-151 
or". 

19.  In  §251.1,  paragraph  (c)(3)  is 
amended  by: 

a.  Revising  the  term  "to  him"  to  read: 
"to  him  or  her"; 

b.  Revising  the  term  "on  his"  to  read: 
"on  his  or  her";  and  by 

c.  Revising  the  term  "which  he"  to  , 
read:  "which  he  or  she". 

PART  252— LANDING  OF  ALIEN 
CREWMEN 

20.  The  authority  citation  for  part  252 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1184, 1258, 1281. 
1282. 

S  252.1    [Amended] 

21.  In  §252.1,  paragraph  (b)(1)  is 
amended  by  revising  the  term  "1-151" 
to  read:  "1-551". 

PART  264-REGISTRATlON  AND 
FINGERPRINTING  OF  AUENS  IN  THE 
UNITED  STATES 

22.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1201. 1201a, 
1301-1305. 

§264.1    [Amended]  • 

23.  In  §264.1,  paragraph  (b)  is 
amended  by  removing  the  Form  No.  and 
Class  references  for  forms  "1-90",  "I- 
102",  "1-174",  and  "1-695"  from  the 
listing  of  forms. 

24.  Section  264.1  is  amended  by 
removing  paragraph  (c)(1);  removing 
paragraph  (c)(2)  and  reserving  that 
paragraph;  and  by  redesignating 
paragraph  (c)(3)  as  (c)(1). 

25.  Section  264.2  is  amended  by: 

a.  Removing  from  the  first  sentence  of 
paragraphs  (c)(l)(vii)  and  (c)(2)(ix)  the 


phrase,  "to  Form  1-90"  and  inserting  in 
lieu  thereof  "on  the  application  form", 
b.  Revising  the  section  heading  and 
paragraphs  (c)(l)(i)  and  (c)(2)(i)  to  read 
as  follows: 

1 264.2    AppUcatlon  for  creation  of  record 
of  permanent  re«ider«ce. 


(c)*  •  • 

(D*  *  * 

(i)  A  completed  Form  1-485,  with  the 
fee  required  in  8  CFR  103.7(b)(1)  and 
any  initial  evidence  required  on  the 
application  form  and  in  this  section. 

(2)*  •  * 

(i)  A  completed  Form  1-485,  with  the 
fee  required  in  8  CFR  103.7(b)(1)  and 
any  initial  evidence  required  on  the 
application  form  and  in  this  section. 

26.  Section  264.5  is  added  to  read  as 
follows: 

§  264.5    Application  for  ■  replacement  Alien 
Registration  Card. 

(a)  General.  An  application  for  a 
replacement  alien  registration  card  must 
be  filed  on  Form  1-90  with  the  initial 
evidence  required  on  the  application 
form  and  with  the  fee  specified  in  8  CFR 
103.7(b)(1);  except  that  no  fee  is 
required  for  an  application  filed 
pursuant  to  paragraphs  (b)(7)  through 
(b)(9)  of  this  section,  or  paragraphs 
(d)(2)  or  (d)(4)  of  this  section.  In  cases 
of  confinement  due  to  advanced  age  or 
physical  infirmity  the  Service  may  grant 
a  waiver  of  the  photograph,  in-person 
filing  or  1-89  execution  requirement. 

(b)  Permanent  residents  required  to 
file.  A  permanent  resident  shall  apply 
for  a  replacement  alien  registration  card: 

(1)  when  the  previous  card  has  been 
lost,  stolen,  or  destroyed; 

(2)  When  the  existing  card  will  be 
expiring  within  six  months; 

(3)  When  the  existing  card  has  been 
mutilated; 

(4)  When  the  bearer's  name  or  other 
biographic  data  have  been  legally 
changed  since  issuance  of  the  existing 
card; 

(5)  When  the  applicant  is  taking  up 
actual  residence  in  the  United  States 
after  having  been  a  commuter,  or  is  a 
permanent  resident  taking  up  commuter 
status; 

(6)  When  the  applicant  has  been 
automatically  converted  to  permanent 
resident  status; 

(7)  When  the  previous  card  was 
issued  but  never  received; 

(8)  When  the  bearer  of  the  card 
reaches  the  age  of  14  years,  unless  the 
existing  card  will  expire  prior  to  the 
bearer's  16th  birthday;  or 

(9)  If  the  existing  card  bears  incorrect 
data  on  account  of  Service  error. 
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(c)  Other  filing  by  a  permanent 
resident.  A  permanent  resident  shall 
apply  on  Form  1-90  to  replace  a  prior 
edition  of  the  alien  registration  card 
issued  on  Form  AR-3,  AR-103  or  1-151. 
A  permanent  resident  may  apply  on 
Form  1-90  to  replace  any  prior  edition 
of  the  alien  registration  card. 

(d)  Conditional  permanent  residents 
required  to  file.  A  conditional 
permanent  resident  whose  card  is 
expiring  shall  apply  to  remove  the 
conditions  on  residience  on  Form  1-751 
or  Form  1-752.  A  conditional  permanent 
resident  shall  apply  on  Form  1-90: 

(1)  To  replace  a  card  that  was  lost, 
stolen,  or  destroyed; 

(2)  To  replace  a  card  that  was  issued 
but  never  received; 

(3)  Where  the  prior  card  has  been 
mutilated; 

(4)  Where  the  prior  card  is  incorrect; 
or 

(5)  Where  his  or  her  name  or  other 
biographic  data  has  changed  since  the 
card  was  issued. 

PART  274a-CO^frROL  OF 
EMPLOYMENT  OF  AUENS 

27.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Autborily:  8  U.S.C.  1101. 1103. 1324a;  8 
CFRpart2. 

28.  Section  274a.2  is  amended  by 
revising  paragraph  {b)(l)(v)(A)(5)  to  read 
as  follows: 

f  274*^    Verification  of  employnMnt 
eligibility. 

(b)*  •  • 

(A)'  •  • 

(5)  Alien  Registration  Receipt  Card. 
INS  Form  1-551; 


■J'*    ■    *    * 

§274a.12    [Amended] 

29.  In  §  274a.l2.  paragraph  (a)(1)  is 
amended  by  removing  the  term  "Form 
1-151  or"  from  the  first  sentence;  and  by 
revising  the  term  "the  individual's  work 
authorization"  to  read:  "the  bearer's 
work  authorization". 

PART  299-4MMIGRATION  FORMS 

30.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101. 1103;  8  CFR  part 

S29I9.I    [Amended] 

31.  Section  299.1  is  amended  by 
removing  the  entry  for  Form  1-151  itom 
the  listing  of  forms. 


PART  31 6— GENERAL 
REQUIREMENTS  FOR 
NATURALIZATION 

32.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1181. 1182. 1443. 
1447.  8  CFR  2.1. 

1316.4    [AmwKied] 

33.  In  §  316.4.  paragraph  (a)(2)  is 
amended  by  removing  the  term  ",  or  I- 
151". 

PART  334— APPLICATION  FOR 
NATURALIZATION 

34.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1443. 

1334.2    [AmwKled] 

35.  In  §334.2.  paragraph  (a)  is 
amended  by  removing  the  term  "or 
Form  1-151"  from  the  last  sentence. 

Dated:  May  25. 1993. 

OiritSale, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-NM-43-AD] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
revision  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  757  series  airplanes,  that 
currently  requires  repetitive  functional 
testing  and  modification  of  the  wing  and 
engine  cowl  anti-ice  control  and 
indication  system.  When  accomplished, 
the  modification  terminates  the 
requirement  for  the  repetitive  functional 
tests.  This  action  would  expand  the 
applicability  of  the  rule  to  add  two 
airplanes,  liiis  proposal  is  prompted  by 
a  report  that  two  additional  airplanes 
may  be  subject  to  the  same  unsafe 
condition.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
undetected  failure  of  the  anti-ice  system 
which  could  ultimately  result  in 
unacceptable  ice  build  up  on  the  wings 
or  engine  inlets. 


DATES:  Comments  must  be  received  by 
July  26, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  93-^^- 
43-AD,  1601  land  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  prop>osed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Ishimaru,  Aerospace  Engineer. 
Systems  and  Equipment  Brandi,  ANM- 
1308,  FAA.  Transport  Airplane 
Directorate.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2674;  fax  (206)  227-1181. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
(Mistcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Av^abilitjr  of  NPtMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-03.  Attention:  Rules  Docket  No. 
93-NM-43-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washingtoo  98055--4056. 

Discussiea 

On  May  22, 1990,  the  FAA  issued  AD 
90-12-04.  Araendment  39-6621  (55  FR 
2232S,  June  1, 1990).  to  require 
repetitive  functional  testing  and 
modification  of  the  wing  and  engine 
cowl  anti-ice  control  and  indication 
system.  This  modification,  when 
accomplished,  terminates  the 
requirement  for  the  repetitive  functional 
tests.  That  action  was  prompted  by 
development  of  a  modification  which 
eliminates  the  potential  for  false  system 
annunciation  being  provided  to  the 
flight  crew.  The  requirements  of  that  AD 
are  intended  to  prevent  undetected 
failure  of  the  anti-ice  system  which 
could  ultimately  result  in  unacceptable 
ice  build  up  on  the  wings  or  engine 
inlets. 

Since  the  issuance  of  that  AD,  two 
additional  airplanes  have  been 
identified  as  subject  to  the  same  unsafe 
condition  as  those  airplanes  listed  in  the 
effectivity  of  the  previous  revision 
(Revision  5)  of  the  Boeing  Alert  Service 
Bulletin  757-30A0013,  dated  September 
7. 1989. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
30A0O13,  Revision  6,  dated  March  25, 
1993,  which  contains  a  revised 
effectivity  listing  that  includes  two 
additional  airplanes.  The  two  additional 
airplanes  are  of  non-U.S.  registry. 
Revision  6  of  this  service  bulletin 
contains  corrected  part  numbers  for 
certain  items  and  other  editorial 
changes;  in  all  other  resiiects,  it  is 
essentially  identical  to  Revision  5. 
which  isdted  in  AD  90-12-05  as  the 
appropriate  source  of  service 
information.  The  revised  service 
bulletin  describes  procedures  for 
repetitive  functional  testing  and 
modification  of  the  wing  and  engine 
cowl  anti-ice  corttrol  and  indication 
system.  The  modification  entails 
installing  a  new  anti-ice  panel  assembly 
on  certain  airplanes  and  modifying  the 
wiring  on  certain  other  airplanes. 
Accomplishment  of  the  modification 
eliminates  the  potential  for  undetected 
failure  of  the  anti-ice  system,  and 
eliminates  the  need  for  the  repetitive 
functional  testing. 

Since  an  unsara  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  propoeed  AD  would 


revise  AD  90-12-04  to  include  two 
additional  airplanes  of  non-U.S.  registry 
in  the  rule's  applicabiUty.  The  rule 
would  continue  to  require  functional 
testing  and  modification  of  the  wing  and 
engine  cowl  anti-ice  control  and 
iodication  system.  Accomplishment  of 
the  modification  would  constitute 
terminating  action  for  the  repetitive 
functional  testing.  The  actions  would  be 
required  to  be  accomplished  m 
accordance  with  the  service  bulletin 
described  previously. 

Operators  should  note  that  the  FAA's 
normal  policy  when  expanding  the 
applicability  of  an  existing  rule  is  to 
supersede  the  existing  rule:  the  "old" 
AD  is  superseded  by  being  removed 
from  the  system  and  a  new  AD  added. 
However,  in  reconsideration  of  the 
entire  U.S.  fleet  size  that  would  be 
affected  by  a  supersedure  action  only  to 
add  airplanes  of  non-U.S.  registry,  and 
the  consequent  workload  associated 
with  revising  maintenance  record 
entries,  the  FAA  has  determined  that  a 
less  burdensome  approach  is  to  revise 
the  existing  AD,  rather  than  supersede 
it.  In  accordance  with  this  approach,  the 
final  rule  for  this  action  (1)  Will  retain 
the  same  AD  number,  but  an  "Rl"  will 
be  added  to  it;  and  (2)  will  be  assigned 
a  new  amendment  number.  This  change 
does  not  affect  the  operators'  (^ligation 
to  maintain  records  indicating  current 
AD  status. 

There  are  approximately  207  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  128  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  proposed 
requirements  of  this  AD  action  would 
not  add  any  new  additional  economic 
burden  on  affected  U.S.  operators.  The 
costs  associated  with  the  currently 
required  tests  and  modification  entail  24 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $55  per  woric  hour. 
Required  parts  cost  approximately  $691 
per  airplane.  Based  on  these  figures,  the 
current  total  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$257,408.  or  $2,011  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  iispUcatioDS  to  warrant  the 
preparation  of  •  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  'significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  aiUhority  citation  Tor  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.Q  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6621  (55  FR 
22328,  June  1. 1990).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  93-NM-43-AD.  Revises  AD 
90-12-04,  Amendment  39-6621. 

Applicability:  Model  757  series  airplanes, 
listed  in  Boeing  Alert  Service  Bulletin  757- 
30A0013.  Revision  6.  dated  March  25. 1993. 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  undetected  failure  of  the  wing 
and  engine  anti-ice  control  and  indication 
system  that  could  result  in  build-up  of  ice  on 
the  wings  and  engine  inlets,  accomplish  the 
following: 

(a)  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  757-30A0013.  Revision  5. 
dated  September  7, 1969:  Accontplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2| 
of  this  AD. 

(1)  Within  the  next  300  hours  tinie-in- 
service  after  February  4, 198A  (the  effective 
date  of  AD  88-01-08,  Amendment  39-5827). 
f)erform  a  functional  test  of  the  wing  and 
engine  cowi  anti-ic«  control  and  indicatior. 
system,  in  accordance  with  section  ni.  part 
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I  of  Boeing  Alert  Service  Bulletin  757- 
3QA0013.  Revision  5,  dated  September  7. 
1989.  Repeat  this  functional  test  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  until  the  modification  required  by 
paragraph  (a)(2)  of  this  AD  is  accomplished. 

Note  1:  Paragraph  {a)(l)  of  this  AD  restates 
the  requirements  of  AD  88-01-08, 
Amendment  39-5827,  paragraph  A.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  the  requirements  of  AD  88- 
01-08  have  been  accomplished  previously, 
paragraph  (a)(1)  of  this  AD  does  not  require 
that  the  initial  inspection  be  repeated. 

(2)  Within  the  next  3,000  hours  time-in- 
service  after  July  9, 1990  (the  effective  date 
of  AD  90-12-04,  Amendment  39-«621). 
modify  and  test  the  wing  and  engine  cowl 
anti-ice  control  and  indication  system  in 
accordance  with  section  III,  parts  II,  III.  IV, 
V,  VI,  and  VII,  as  applicable,  of  Boeing  Alert 
Service  Bulletin  757-30A0013,  Revision  5, 
dated  September  7. 1989;  or  Section  III,  Parts 
II,  m.  IV,  V.  VI,  VII,  and  VIII,  as  applicable, 
of  Revision  6,  dated  March  25, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  testing  requirement  of  paragraph 
(a)(1)  of  this  AD. 

Note  2:  Paragraph  (a)(2)  of  this  AD  restates 
the  requirements  of  AD  90-12-04, 
Amendment  39-6621,  paragraph  B.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously."  if  the  requirements  of  AD  90- 
12-04  have  been  accomplished  previously, 
paragraph  (a)(2)  of  this  AD  does  not  require 
that  the  modification  be  repeated. 

(b)  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  757-30A0013,  Revision  6, 
dated  March  25, 1993,  that  are  not  subject  to 
paragraph  (a)  of  this  AD;  Accomplish  the 
requirements  of  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD. 

(1)  Within  the  next  300  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
perform  a  functional  test  of  the  wing  and 
engine  cowl  anti-ice  control  and  indication 
system,  in  accordance  with  section  III,  part 
I,  of  Boeing  Alert  Service  Bulletin  757- 
30A0013,  Revision  6,  dated  March  25, 1993. 
Rapeat  this  functional  test  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  until  the  modification  required  by 
paragraph  (b)(2)  of  this  AD  is  accomplished. 

(2)  Within  the  next  3.000  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
modify  and  test  the  wing  and  engine  cowl 
anti-ice  control  and  indication  system  in 
accordance  with  section  III,  parts  II,  III,  IV, 
V,  VI,  VII.  and  VIII,  as  applicable,  of  Boeing 
Alert  Service  Bulletin  757-30A0013, 
Revision  6,  dated  March  25, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  testing  requirement  of  paragraph 
(b)(1)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACX)),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACQ. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  24, 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-12696  Filed  5-27-93;  8:45  ami 
HLUNO  cooe  4eie-i»-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  646 

Snapper-Grouper  Fishery  of  the  South 
Atlantic;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings  on 
Amendment  6  to  the  Snapper-Grouper 
Fishery  Management  Plan:  request  for 
comments. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  public  hearings  and  provide  a 
comment  f>eriod  to  solicit  public  input 
on  proposed  snapper-grouper 
management  measures  contained  in 
draft  Amendment  6  to  the  Snapper- 
Grouper  Fishery  Management  Plan 
(FMP).  which  includes  the  Regulatory 
Impact  Review,  Initial  Regulatory 
Flexibility  Analysis  Determination  and 
Environmental  Assessment.  The 
proposed  measures  are  intended  to 
manage  and  protect  snapper-grouper 
resources  consistent  with  the  FMP. 
DATES:  Written  comments  must  be 
received  by  July  23. 1993.  See 
SUPPLEMENTARY  INFORMATION  for  times 
and  dates  of  public  hearings. 
ADDRESSES:  Written  comments  should 
be  sent  to  Robert  K.  Mahood,  Executive 
Director,  South  Atlantic  Fishery 
Management  Council.  One  Southpark 
Circle,  Suite  306.  Charleston,  SC  29407- 
4699.  See  SUPPlfMEKfARY  INFORMATION 
for  locations  of  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight.  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council,  813-571-4366 
(FAX:  769-4520). 
SUPPl£MENTARY  INFORMATION:  The 
following  draft  management  measures 
are  being  proposed  by  the  Council  and 


will  be  presented  for  comments  at  the 
public  hearings: 

1.  Prohibit  possession  of  gag  grouper 
(recreational  and  commercial)  during 
the  January  through  March  spawning 
season. 

2.  Prohibit  harvest  of  greater 
amberjack  in  excess  of  the  bag  limit 
during  the  April  and  May  spawning 
season  in  Federal  waters  off  Florida 
only. 

3.  Specify  allowable  gear  in  the 
fishery.  Use  of  powerheads  and 
bangsticks  would  be  allowed  in  Federal 
waters  off  South  Carolina  for  safety 
purposes  only. 

4.  Set  quotas  for  snowy  grouper  and 
golden  tileRsh.  The  average  of  landings 
from  1990  through  1992  would  be  used 
to  calculate  the  initial  quotas  in  each 
Rshery.  The  quota  would  be  reduced 
annually  by  about  13  percent  over  3 
years  to  reduce  fishing  mortality. 

5.  Establish  a  snowy  grouper  trip  limit 
of  2,500  pounds  (1,134  kg)  (gutted 
weight)  and  a  3,000-pound  (1.361  kg) 
gold  tilefish  trip  limit  while  these 
directed  fishery  quotas  are  o[>en. 

6.  Allow  retention  of  no  more  than 
300  pounds  (136  kg)  (gutted  weight)  of 
snow  grouper  and  300  pounds  (136  kg) 
(gutted  weight)  of  golden  tilefish  when 
their  directed  quotas  are  filled. 

7.  Set  quota  for  red  porgy.  The  average 
of  landings  from  1990  through  1992 
would  be  used  to  calculate  the  initial 
quotas  in  each  fishery.  The  quota  would 
be  reduced  by  58  percent  over  3  years 
(in  equal  amounts)  to  reduce  fishing 
mortality. 

8.  Track  the  snowy  grouper,  golden 
tilefish  and  red  porgy  quotas  beginning 
April  16. 1993. 

9.  Include  all  tilefish  species  in  the 
current  recreational  aggregate  five- 
grouper  bag  limit  and  allow  inclusion  of 
only  one  siiowy  grouper  and  one  golden 
tilefish. 

10.  Require  Federal  dealer,  charter 
and  headboat  permits. 

11.  Require  a  Federal  permit  to  sell 
snapper-grouper  caught  in  South 
Atlantic  Federal  waters. 

12.  Establish  a  12-inch  (30.5-cm)  total 
length  minimum  size  limit  (recreational 
and  commercial)  for  white  grunt. 

13.  Establish  a  12-inch  (30.5-cm)  fork 
length  minimum  size  limit  (recreational 
and  commercial)  for  hogfish,  and 
include  hogfish  in  10-snapper  aggregate 
bag  limit. 

14.  Establish  a  12-inch  {30.5-cm)  fork 
length  minimum  size  limit  (recreational 
and  commercial)  for  gray  trigger  fish  off 
Florida  only. 

15.  Establish  a  20-inch  (51-cm)  total 
length  minimum  size  limit  for  mutton 
snapper  and  limit  to  two  fish  per  person 
per  day  for  recreational  fishermen. 
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Mutton  snapper  would  be  included  in 
the  10-snapper  aggregate  beg  limit. 

16.  Restrict  recreational  fishermen  to 
three  red  porgy  per  person  per  day. 

17.  Establish  a  beg  limit  for  cubera 
snapper  of  two  fish  per  vessel  per  day 
for  recreational  and  commercial 
fishermen.  Include  cubera  snapper  in 
10-snapper  aggregate  bag  limit. 

18.  Prohibit  all  retention  of  speckled 
hind  and  warsaw  grouper. 

19.  Limit  all  charter  and  headboats 
making  multi-day  trips  to  a  maximum  of 
2-day  possession  limits. 

20.  Require  tending  of  sea  bass  pots. 

21.  Allow  fishermen  in  North 
Carolina,  using  sea  bass  pots  and  sink 
nets  on  the  same  trip,  to  possess  black, 
bank  and  rock  sea  bass. 

22.  Establish  the  Oculina  Bank,  a 
deep-water  coral  shelf  approximately  15 
nautical  miles  east  of  Ft  Pierce,  Florida, 
as  an  experimental  closed  area  where 


fishing  for  species  in  the  snapper  and 
grouper  management  unit  would  be 
prohibited. 

All  hearings  will  be  held  from  7  p.m. 
to  10  p.m.  and  are  scheduled  on  the 
following  dates  at  the  following 
locations: 

1.  Monday.  June  7. 1993— Carteret 
Community  College.  3505  Arendell 
Street.  Morehead  City.  NC  28557.  (919) 
726-7021. 

2.  Tuesday.  June  8. 1993 — 
Wrightsville  Beach  Holiday  Inn.  1706  N. 
Luraina  Avenue.  Wrightsville  Beach.  NC 
28480.  (919)  256-2231. 

3.  Wednesday.  June  9. 1993— Beach 
Dove  Resort,  4800  S.  Ocean  Boulevard, 
N.  Myrtle  Beach.  SC  29582,  (1-800) 
795-6350. 

4.  Thursday.  June  10. 1993— S.C. 
Wildlife  Auditorium,  240  Fort  Johnson 
Road,  Charleston,  SC  29422,  (803)  795- 
6350. 


5.  Monday,  June  14, 1993 — Days  Inn, 
Savannah  Historic  Riverfront,  201  W. 
Bay  Street,  Savannah,  GA  31401,  (912) 
236-4400. 

6.  Tuesday,  June  15. 1993 — Holiday 
Inn  Oceanfiront.  1627  N.  First  Street. 
Jacksonville  Beach,  FL  32250,  (904) 
249-9071. 

7.  Wednesday,  June  16, 1993— Omni 
West  Palm  Be^,  1601  Belvedere  Road, 
West  Palm  Beach.  FL  33406.  (407)  689- 
6400. 

8.  Monday,  June  21, 1993— Hawk's 
Cay  Resort  and  Marina,  Mile  Marker  61, 
Marathon,  FL  33050,  (1-800)  432-2242. 

Dated:  May  24, 1993. 
David  S.  Cmtin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
jFR  Doc.  93-12719  Filed  5-27-93;  8:45  anil 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  90-106-4] 

Medfly  Cooperative  Eradication 
Program  Draft  Environmental  impact 
Statement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  extending  the  time 
period  for  the  public  to  comment  on  a 
draft  environmental  impact  statement 
(QS)  for  the  Medfly  Cooperative 
Eradication  Program.  The  draft  EIS 
analyzes  potential  environmental  effects 
of  a  program  to  eradicate  the 
Mediterranean  fruit  fly  from  the  U.S. 
mainland.  Reopening  and  extending  the 
comment  period  will  give  interested 
persons  additional  time  to  prepare  and 
submit  comments. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
18,  1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Mr. 
Harold  T.  Smith,  Branch  Chief, 
Environmental  Analysis  and 
Documentation.  BBEP.  APHIS,  USDA, 
room  543.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  90-108-3.  Comments 
received  may  be  inspected  at  the  APHIS 
Reading  Room,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  APHIS 
Reading  Room. 

Copies  of  the  draft  environmental 
impact  statement  are  available  for 


review  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays,  at  the  following  locations: 
APHIS  Reading  Room,  room  1141. 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC  20250; 

USDA-APHIS  Library,  room  Gl80. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782; 

USDA-APHIS-PPQ,  9580  Micron 
Avenue,  Suite  I.  Sacramento,  CA  95827; 

USDA-APHIS-PPQ,  3505  Boca  Chica 
Boulevard,  Suite  360,  Brovmsville,  TX 
78521-4065; 

USDA-APmS-PPa  3505  25th 
Avenue,  Building  1,  North,  Gul^ort. 
MS  39501; 

USDA-APHlS-PPa  Blason  H.  1st 
floor,  505  South  Lanola  Road, 
Moorestown,  NJ  08057. 

Interested  persons  may  obtain  a  copy 
of  the  draft  environmental  impact 
statement  by  writing  to  any  of  the  last 
four  addresses  Usted  above  (those 
beginning  with  "USDA-APHIS-PPQ") 
or  to  the  address  listed  below  under 
"FOR  FURTHER  INFORMATION  CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harold  T.  Smith,  Branch  Chief, 
Environmental  Analysis  and 
Documentation,  BBEP.  APHIS,  USDA. 
room  543.  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
(301) 436-8963. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  9. 1993.  we  published  in  the 
Federal  Register  (58  FR  18366,  Docket 
No.  90-108-3)  a  notice  advising  the 
public  that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  a  draft 
EIS  for  the  Medfly  Cooperative 
Eradication  Program.  Tliis  notice 
requested  comments  from  the  public 
concerning  the  draft  EIS,  seeking  input 
from  members  of  the  public, 
government  agencies,  and  private 
industry.  Comments  were  due  on  or 
before  May  24, 1993. 

In  response  to  a  number  of  requests, 
we  are  reopening  and  extending  the 
comment  period  for  the  notice.  We  will 
consider  all  comments  on  Docket  No. 
90-108-3  that  are  received  on  or  before 
June  18, 1993.  The  new  deadline  will 
give  interested  persons  additional  time 
to  prepare  and  submit  comments. 


Done  in  Washington,  DC,  this  25th  day  of 
May  1993. 

Rkherd  R.  Beckus, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(PR  Doc.  93-12744  Filed  5-27-93;  8:45  am] 

BILUNO  CODE  M10-34-» 


Food  Safety  and  inspection  Service 
[Docket  No.  93-01 5N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Meetings 

Notice  is  hereby  given  that  meetings 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 
be  held  June  15-18, 1993:  Tuesday.  8 
a.m.  to  5  p.m.;  Wednesday,  8  a.m.  to 
5:00  p.m.;  Thursday.  8  a.m.  to  5  p.m.; 
and  Friday.  8  a.m.  to  12  noon  at  the 
Sheraton  Reston  Hotel.  11810  Sunrise 
Valley  Drive,  Reston.  Virginia  22091, 
telephone  (703)  620-9000. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria 
pertaining  to  microorganisms  that 
indicate  whether  food  has  been 
processed  using  good  manufacturing 
processes.  As  time  permits,  the  agenda 
will  be: 

Tuesday.  June  15  8  a.m.  to  12  noon. 
Subcommittee  on  Campylobacter.  1  p.m.  to 
5p.m.,  Subcommittee  on  Meat  and  Poultry 

Wednesday,  June  16  8  a.m.  to  12  noon. 
Subcommittee  on  HACCP,  1  p.m.  to  5  p.m.. 
Subcommittee  on  Risk  Assessment. 

Thursday,  June  17  8  a.m.  to  5  p.m..  Plenary 
session  covering:  1.  FSIS  Pathogen 
Reduction  Strategy;  2.  Philosophical 
Discussion  on  Committee's  Evolution,  a. 
Review  Long  Range  Plan,  b.  Usefulness  of 
Sulxx)nunittees,  (Working  Croups),  c. 
Quick  Response  Efforts,  3.  Discussion  and 
Approval  of  Documents  from 
Subcommittees. 

Friday,  June  18  8  a.m.  to  12  noon.  Plenary 
Session  (If  Necessary).  Discussion  and 
Approval  of  Subcommittee  Documents. 

The  meetings  are  open  to  the  public 
on  a  space  available  basis.  Interested 
persons  may  file  comments  prior  to  and 
following  the  meetings.  Comments 
should  be  addressed  to:  Mr.  Craig 
Fedchock,  Advisory  Committee 
Specialist,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
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Service,  Room  2151,  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SVV.,  Washington,  DC  20250. 
Background  materials  are  available  for 
inspection  by  contacting  Mr.  Fedchock 
on  (202) 720-9150. 

Done  at  Washington,  DC,  on:  May  24. 1993. 
H.  Russell  Cross, 

Administrator.  Food  Safety  and  Inspection 
Service. 
IFR  Doc.  93-12691  Filed  5-27-93;  8:45  ami 

BILUNG  CODE  3410-0««-M 


Forest  Service 

Exemption  of  the  Bear  and  European 
Salvage  Sales,  Idaho  City  District, 
Boise  National  Forest,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that 
timber  salvage  harvest  and  reforestation 
activities  to  recover  and  rehabilitate 
natural  resources  from  recent  insect 
epidemics  on  the  Bear  and  European 
project  areas,  Idaho  City  Ranger  District, 
Boise  National  Forest,  are  exempt  from 
appeal  in  accordance  with  36  CFR 
217.4(a)(ll). 

DATES:  Effective  on  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Padilla,  Idaho  City  Ranger 
District.  Boise  National  Forest,  P.O.  Box 
129,  Idaho  Qty,  ID  83631.  Telephone: 
208-392-6681. 

SUPPLEMENTARY  INFORMATION:  Several 
years  of  drought  in  southwest  Idaho 
have  reduced  soil  moisture  and 
weakened  conifer  trees.  Consequently. 
Douglas-fir  bark  beetle  populations  have 
dramatically  increased  and  reached 
epidemic  levels  on  the  Boise  National 
Forest.  It  is  estimated  that  more  than 
400,000  trees  larger  than  12  inches  in 
diameter  have  died  on  the  Forest  as  a 
result  of  insect  damage  since  1986. 

As  part  of  the  effort  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  insect  epidemic,  Idaho  City 
Ranger  District  personnel  have 
developed  a  proposal  to  harvest  dead 
and  dying  timber,  and  reforest  damaged 
acres.  The  Forest  Service  has  completed 
the  Bear  and  European  Environmental 
Assessments  (EAs).  Issues  have  been 
identified,  alternatives  have  been 
developed,  and  an  analysis  of  the  effects 
of  implementing  timber  salvage  and 
other  recovery  activities  is  complete. 

The  analysis  area  for  the  Bear  Salvage 
is  located  in  the  Bear  River  drainage  of 
the  North  Fork  Boise  River.  The  Forest 
will  salvage  trees  dead  or  dying  from  the 


bark  beetles  epidemic  on  800  acres  and 
recover  approximately  1.5  to  2.0  million 
board  feet  (mmbf).  using  helicopter 
yarding  (approximately  1.8  mmbf  from 
750  acres)  and  tractor/jammer  yarding 
(approximately  120  mbf  from  50  acres). 

The  analysis  area  for  the  European 
Salvage  is  located  in  the  Hungarian 
Ridge  area  from  Sunset  Peak  south  to 
the  headwaters  of  Second  Creek,  a 
tributary  of  Rabbit  Creek  which  flows 
into  the  North  Fork  Boise  River.  The 
Forest  will  salvage  trees  dead  or  dying 
from  the  bark  beetles  epidemic  on  750 
acres  and  recover  approximately  1.5 
mmbf  using  helicopter  yarding 
(approximately  1.35  mmbf  from  720 
acres)  and  tractor/jammer  yarding 
(approximately  150  mbf  from  30  acres). 

The  Douglas-fir  beetle  infestation  has 
created  several  open  areas  of  dead  and 
dying  trees.  Salvage  of  these  stands 
could  Jesuit  in  "salvage  openings," 
resembling  clearcuts,  in  both  project 
areas.  A  total  of  200  acres  of  salvage 
opening  would  be  created.  These 
openings  would  range  in  size  from  5  to 
10  acres.  These  acres  would  be 
rehabilitated  by  planting  with 
ponderosa  pine  and  Douglas-fir.  to 
increase  the  sites'  timber  productivity, 
resilience  and  diversity  of  forest  stands. 
Natural  regeneration  will  be  used  to 
reforest  small  areas  (less  than  five  acres 
in  size). 

No  new  road  construction  would 
occur  under  either  project.  The  Bear 
project  would  have  16  helicopter 
landings.  Four  of  these  landings  are 
existing  and  12  new  landings  would  be 
built.  The  European  project  would  have 
20  helicopter  landings.  Fourteen  of 
these  landings  are  existing  and  6  new 
landings  would  be  built. 

Management  direction  for  the 
Crooked-Bear  Management  Area  (Bear), 
and  the  Mores  Creek  and  the  Rabbit 
Creek/North  Fork  Boise  Management 
Areas  (European)  is  established  in  the 
Boise  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  The  Forest  Plan  provides  for  the 
removal  of  salvage  timber  from  lands 
within  the  project  areas.  In  addition,  the 
Forest  Plan  prescribes  standards  to 
protect  soil,  water,  wildlife,  visual,  and 
other  onsite  resources.  The  proposed 
actions  for  the  Bear  and  European 
Salvage  projects  are  consistent  with 
standards  and  guidelines,  objectives, 
and  direction  contained  in  the  Forest 
Plan.  The  projects  are  not  within  areas 
considered  for  wilderness  in  the  Forest 
Plan,  nor  within  areas  recommended  for 
wilderness  in  the  recent  legislative 
proposal  entitled  "Idaho  Wilderness. 
Sustainable  Forests  and  Communities 
Act  of  1993". 


Forest  Pest  Management  Specialists 
and  District  Foresters  have  analyzed  the 
insect  situation  and  have  found  no 
economical  or  practical  means  to 
control  the  current  insect  epidemic. 
Although  salvage  harvesting  and 
reforestation  will  not  control  the 
epidemic,  these  activities  would:  (1) 
Recover  valuable  timber  that  would 
otherwise  deteriorate,  and  (2)  reforest 
those  areas  that  have  been  left  without 
tree  cover  as  a  result  of  the  insect- 
caused  mortality.  Through  the  timber 
salvage  operations,  breeding  insects  can 
be  removed  in  the  logs  and  Knutson- 
Vandenburg  (K-V)  funds  can  be 
generated  for  use  to  restore  forest 
resources  that  have  been  damaged  by 
the  insect  epidemic. 

The  Forest  Supervisor  has  determined 
through  preliminary  scoping  and 
environmental  analysis  that  there  is 
justification  to  expedite  these  projects. 

The  decision  for  the  Bear  and 
European  projects  may  be  implemented 
after  publication  of  this  notice  in  the 
Federal  Register  and  after  the  decision 
documents  have  been  signed  by  the 
responsible  official.  If  the  projects  are 
delayed  because  of  an  appeal  (delays  of 
up  to  150  days  are  possible),  it  is  likely 
that  much  of  the  salvage  harvest  could 
not  be  implemented  during  the  1993 
normal  operating  season.  This  would 
result  in  a  loss  of  volume  and  value  of 
the  timber  due  to  deterioration.  The 
total  estimated  value  of  the 
merchantable  dead,  dying  and 
unhealthy  timber  is  $502,500.  Of  this, 
approximately  $162,375  would  be 
returned  to  counties  from  25  percent 
fund  receipts.  Delays  resulting  from 
appeals  could  cause  the  loss  of  up  to 
half  of  this  value  and  potentially  make 
the  salvage  sale  unattractive  to  timber 
purchases.  This  would  jeopardize  the 
objectives  of  the  recovery  and 
rehabilitation  project. 

Pursuant  to  36  CFR  217.4(a)(ll).  it  is 
my  decision  to  exempt  the  Bear  and 
European  Salvage  Projects,  Idaho  City 
Ranger  District,  Boise  National  Forest, 
from  appeal.  The  environmental 
assessments  disclose  the  effects  of  the 
proposed  actions  on  the  environment 
and  address  issues  resulting  from  the 
proposals. 

Dated:  May  21, 1993. 
Robert  C  Joslin, 

Deputy  Regional  Forester,  Intermountain 
Region,  USDA  Forest  Service. 
(FR  Doc.  93-12692  Filed  5-27-93;  8:45  ami 
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Newberry  National  Volcanic  Monument 
Advisory  Council  Meeting  Notice 

AGENCY:  Forest  Service,  USDA. 
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ACTION:  Newberry  National  Volcanic 
Monument  Advisory  Council  Meeting. 

SUMMARY:  The  Newberry  National 
Volcanic  Monument  Advisory  Council 
will  meet  on  June  10  and  11  at  the 
Bend/Fort  Rock  Ranger  District.  1230 
NE  3rd  Street  in  Bend,  Oregon.  The 
meetings  will  begin  at  9  a.m.  and 
continue  until  4  p.m.  each  day.  Agenda 
items  to  be  covered  include:  a 
presentation  on  fire  and  fuels  in  the 
Monument,  review  of  alternatives,  and 
staff  reports  on  upcoming  events  and 
activities  for  the  1993  summer  season. 
Interested  members  of  the  public  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Carolyn  Wisdom.  Project  Coordinator, 
Fort  Rock  Ranger  District  USPS.  1230 
NE  3rd,  Bend,  OR  97701.  (503)  383- 
4702  or  383-4704. 

Dated:  May  18, 1993. 
Sally  Collins, 
Deputy  Forest  Supervisor. 
IFR  Doc.  93-12654  Filed  5-27-93;  8:45  am) 
BILUNG  CODE  M10-11^ 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Pen  Computer  Address  Listing 
Map  Update  Study. 

Form  Numberfsj:  DC-104A  (ADP). 
DC-104B  (ADP),  DC-104C  [ADP]. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  1,073  hours. 

Number  of  Respondents:  21.450. 
I  Avg  Hours  Per  Response:  3  minutes. 
I  \Needs  and  Uses:  Tne  Census  Bureau 
is  investigating  new  technologies  to 
make  the  year  2000  decennial  census 
more  efficient.  We  are  considering 
replacing  traditional  paper  methods  for 
updating  the  residential  address  file  and 
census  maps  with  pen-based  hand  held 
computers.  This  submission  requests 
clearance  to  conduct  a  feasibility  study 
of  these  pen-based  computers.  We  plan 
to  visit  three  sites  in  Texas  comprised 
of  both  urban  and  rural  areas  and  create 
and/or  update  address  lists  and  update 
automated  census  maps.  Enumerators 
will  conduct  a  short  three  minute 
interview  with  respondents  to  obtain 
address  information.  This  study  will 
show  us  whether  or  not  enumerators 


can  use  the  pen-based  computer  as  a 
replacement  for  the  traditional  paper 
products. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NW..  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  May  24, 1993. 
Edward  Michals. 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  OrgpnizatJon. 
(FR  Doc.  93-12746  Filed  5-27-93: 8:45  am) 
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Foreign-Trade  Zones  Board 
[Docket  21-93] 

F>ropo8ed  Foreign-Trade  Subzone 
Amoco  Oil  Company;  Reflnery/MTBE 
Facility,  Yortrtown,  VA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Virginia  Port  Authority, 
grantee  of  FTZ  20.  requesting  special- 
purpose  subzone  status  for  the 
Yorktown  oil  refinery /MTBE  facility  of 
Amoco  Oil  Company,  located  in  the 
Yorktown,  Virginia,  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  May  19, 1993. 

The  refinery  (747  acres)  is  located  at 
2201  Godwin  Neck  Road  in  Grafton 
(York  County),  Virginia,  some  5  miles 
southeast  of  Yorktowii.  along  the  York 
River.  The  refinery  (250  employees)  is 
used  to  produce  fuel  and  chemical 
products.  Fuels  produced  include 
gasoline,  gas  oils,  fuel  oil,  diesel  fuel,  jet 
fuels  and  residual  fuels.  The  company 
indicates  that  MTBE  may  also  be 
produced  at  the  facility.  Chemical 
products  produced  include  refinery 
gases  such  as  ethane,  methane,  propane, 
and  butane;  and  refinery  b3rproducts. 
including  sulfur  and  petroleum  coke. 
Most  of  the  petroleum  coke  and  sulfur 
is  exported.  All  of  the  crude  oil. 


constituting  some  90  percent  of  inputs, 
and  some  blendstocks,  such  as  MTBE. 
are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  is  seeking  to  avoid  duties  on 
fuel  used  in  the  refinery  and  to  choose 
the  finished  product  duty  rate  in  certain 
circumstances.  For  example,  the 
company  proposes  to  choose  the  zero 
duty  rate  that  applies  to  certain  refinery 
gases,  such  as  methane,  ethane,  butane, 
propane,  and  certain  refinery  by- 
products, such  as  sulfur  and  petroleum 
coke.  (The  duty  on  crude  oil  ranges  from 
5.25  to  10.5  cents/barrel.) 

MTBE  (methyl  tertiary  butyl  ether)  is 
one  of  the  blendstocks  sourced  from 
abroad.  On  MTBE  which  is  blended 
with  gasoline  at  the  refinery  and  then 
sold  in  the  U.S.,  Amoco  proposes  to 
choose  the  finished  gasoline  duty  rate 
(1.25  cents/gallon).  The  duty  rate  on 
MTBE  would  otherwise  be  5.6%.  The 
application  indicates  that  the  savings 
from  zone  procedures  would  help 
improve  the  refinery's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  &t)m 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  July  27, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  August  11,  1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations; 

Office  of  the  Port  Director.  U.S.  Customs 
Service,  Southeast  Region,  25th  and 
Warwick  Blvd..  Newport  News, 
Virginia  23607. 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  Room 
3716.  U.S.  Department  of  Commerce. 
14th  &  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20230. 

Dated:  May  21, 1993. 
lohn  J.  Da  Ponte,  Jr.. 
Executive  Secretary. 

[FR  Doc  93-12736  Filed  5-27-93;  8:45  ami 
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international  Trade  Administration 
(A-30l-«02] 

Certain  Fresti  Cut  Rowers  From 
Colombia;  initiation  of  Administrative 
Review  and  Request  for  Revocation  In 
Part  of  the  Antidumping  Duty  Order  on 
Certain  Fresh  Cut  Flowers  From 
Colombia 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
administrative  review  and  request  for 
revocation  in  part  of  the  antidumping 
duty  order  on  certain  fresh  cut  flowers 
from  Colombia. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
fresh  cut  flowers  from  Colombia. 
Requests  for  revocation  from  the 
antidumping  order  were  also  received 
from  specific  exporters/growers.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  this 
administrative  review  for  the  period 
March  1, 1992  through  February  28, 
1993.  We  are  initiating  this  review  for 
those  named  exporters/growers  for 
whom  a  request  for  review  was 
received.  The  Department  is  also  noting 
those  exporters/growers  who  have 
requested  revocation  from  the 
antidumping  duty  order. 
EFFECTIVE  DATE:  May  28, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  David  Dirstine,  Anna  Snider,  Joanna 
Schlesinger.  Amy  Beargie,  or  Richard 
Rimlinger,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests  in  accordance  with  §  353.22 
(a)(1),  (a)(2).  and  (a)(3)  of  the 
Department's  regulations  for  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia.  19  CFR 
353.22(a)  (1).  (2),  and  (3).  The 
Department  has  also  received  requests 
for  revocation  from  the  exporters) 
growers  noted. 

Initiation  of  Review 

In  accordance  with  §  353.22(c)  of  the 
Department's  regulations,  we  are 
initiating  an  administrative  review  of 
the  antidumping  duty  order  on  certain 


fresh  cut  flowers  frt}m  Colombia.  19  CFR 
353.22(c).  The  Department  is  not 
initiating  an  administrative  review  of 
any  Colombian  exporter  and/or 
producers  who  were  not  named  in  a 
review  request  because  such  exporters 
and/or  producers  were  not  specified  as 
required  under  §  353.22(a).  19  CFR 
353.22(a).  We  intend  to  issue  the  final 
results  of  this  review  no  later  than  April 
30, 1994. 

We  received  requests  for  review  of  the 
following  specifically-named  exporters/ 
growers  who  shipped  subject 
merchandise  during  the  period: 

Abaco 

Abaco  Tulipanex  de  Colombia 
Achalay 

Agricola  Acevedo  Ltda. 
Agricola  Altiplano 
Agricola  Arenales  Ltda. 
Agricola  Benilda  Ltda. 
Agricola  Bojaca  Ltda. 
Agricola  Bonanza  Ltda. 
Agricola  Cardenal 
Agricola  Circasia  Ltda. 
Agricola  de  la  Fontana  Ltda. 
Agricola  de  Los  Alisos  Ltda. 
Agricola  de  Occidente 
Agricola  del  Monte 
Agricola  el  Cactus  S.A. 
Agricola  el  Redil  Ltda. 
Agricola  Fontana  Ltda. 
Agricola  Guali  S.A. 
Agricola  Jicabal 
Agricola  )icaral 
Agricola  la  Corsaria  Ltda. 
Agricola  Las  Cuadras 
Agricola  Los  Arboles 
Agricola  los  Venados  Ltda. 
Agricola  Malqui 
Agricola  Sagasuca  Ltda. 
Agriflora 
Agri-fontana 
Agro  de  Narino 
Agrodex  el  Retiro 
Agrodex  Ltda. 
Agrodex/Ukrania 
Agrodex  Group 

Agricola  el  Retiro  Ltda. 

Agricola  los  Gaques  Ltda. 

Agrodex  Ltda.-Adelaida 

Agrodex  Ltda.-Paso  Ancho 

Degaflores  Ltda. 

Flores  Camino  Real  Ltda. 

Flores  Colon  Ltda. 

Flores  de  la  Comuna  Ltda. 

Flores  de  la  Mercedes  Ltda. 

Flores  de  Los  Amigos  Ltda. 

Flores  de  los  Arrayanes  Ltda. 

Flores  De  Mayo  Ltda. 

Flores  de  Puebloviejo  Ltda. 

Flores  del  Gallinero  Ltda. 

Flores  dos  Hectareas  Ltda. 

Flores  el  Lobo  Ltda. 

Flores  el  Pueblo  Viejo  Ltda. 

Flores  el  Potrero  Ltda. 

Flores  el  Puente  Ltda. 

Flores  el  Trentino  Ltda. 

Flores  luanambu 

Flores  la  Conejera  Ltda. 

Flores  la  Maria  Ltda. 

Flores  Manare  Ltda. 

Florlinda  Ltda. 


Inverflores  Ltda. 

Inverpalmas 

Inversiones  Santa  Rosa  Arw  Ltda.  • 

Agroindustria  del  Rio  Frio  Ltda. 
Agroindustrial  Don  Busebio  Ltda.  Group 

Agroindustrial  Don  Eusebio  Ltda. 

Celia  Flowers 

Passion  Flowers 

Primo  Flowers 

Temptation  Flowers 
Agroindustrias  de  Narino  Ltda. 
Agrokoralia 
Agromonte  Ltda. 
Agrojiecuria  Cuemavaca  Ltda. 
Agrotabio  Kent 
Aguacarga 
Alcala 
Aimer 

Alstroflores  Ltda. 
Ancas  Ltda. 
Andes  Group 

Cultivos  Buenavista  Ltda. 

Flores  de  los  Andes  Ltda. 

Flores  Horizonte  Ltda. 

Inversiones  Penas  Blancas  Ltda. 
A.Q. 

Aranjuez  S.A. 
Arboles  Azules  Ltda. 
Astro  Ltda. 
Aurora 
Austroflor 

Becerra  Castellanos  y  Cia. 
Bellavista 
Bogota  Flowers 
Cabanuela 
Canelon 
Cantana  Rana  Group 

Canta  Rana  Ltda. 

Deer  Field  Flowers/ Agricola  los  Venados 
Ltda. 

Cantarrana  Ltda. 

Catu  S.A. 

Ciba  Geigy 
Cienfuegos  Croup 

Cienfuegos  Ltda. 

Flores  la  Conchita  de  German 

Flores  la  Conchita  German  Ribon  y  Cia  s.en 
c. 
Cigarral  Group 

Flores  Cigarral 

Flores  Tayrona 
Classic 

Clavecol  Group  or  Claveles  Colombianos 
Group 

Claveles  Colombianos  Ltda. 

Fantasia  Flowers  Ltda. 

Splendid  Flowers  Ltda. 

Sun  Flowers  Ltda. 
Claveles  de  los  Alpes  Ltda. 
Clavelez 
Coexflor 
Colflores 

Colibri  Flowers  Ltda. 
Colony  International  Farm 
Color  Explosion 
Conflores  Ltda. 
Cota 

Crop  S.A. 
Cultiflores  Ltda. 
Cultivo  el  Lago 
Cultivos  el  Lago 
Cultivos  Medellin  Ltda. 
Cultivos  Miramonte 
Cultivos  Tahami  Ltda. 
D'  La  Pava 
Daflor  Ltda. 
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Degaflor 

De  La  Pava  Guevara  E  Hijos  Ltda. 

Del  Monte 

Del  Tropico  Ltda. 

Dianticola  Colombiana  Ltda. 

El  Dorado 

El  Rosal 

El  Tambo 

El  Timbul  Ltda. 

Euroflora 

Exoticas 

Exotico 

Expoflora  Ltda. 

Exportaciones  Bochica  S.A./Floral  Ltda. 

F.  Salazar 

Falcon  Farms  de  Colombia  S.A.  (fonnerly 

Flores  de  Cajibio  Ltda.) 
Ferson  Trading 
Flamingo  Flowers 
Flor  y  Color 
Flora  Bellisima  Ltda. 
Flora  Intercontinental  Ltda. 
Floralex  Ltda. 

Florandia  Herrera  Camacho  &  Cia. 
Floreales  Ltda. 
Florenal  Ltda. 
Flores  Acuarela  S.A. 
Flores  Agromonte 
Flores  Aguila 
Flores  Alborado 
Flores  Alcala  Ltda. 
Flores  Alfaya  Ltda. 
Flares  Alisos 
Flores  Andinas  Ltda. 
Flores  Arco  Iris 
Flores  Aurora 
Flores  Bachue 
Flores  Calichana 
Flores  Casablanca  S.A. 
Flores  Chia 
Flores  Colombianas  Group 

Agrosut>a  Ltda. 

Flores  Colombianas  Ltda. 

Jardines  de  los  Andes  S.A. 

Rroductos  de  Cartucho  S.A. 
Flores  Colon  Ltda. 
Flores  Condor 

Flores  Condor  de  Colombia  Ltda. 
Flores  Corola 

Flores  de  Colombia  (FLORCOL)  Ltda. 
Flores  de  Funza 
Flores  de  Hacaritama 
Flores  de  Hunza 
Flores  de  Iztari 
Flores  de  Memecon/Corinto 
Flores  de  Montana 
Flores  de  Pueblo  Viejo 
Flores  de  Santa  Fe 
Flores  de  Santa  Rosa 
Flores  de  Savanilla 
Flores  de  Serrezuela  S.A. 
Flores  de  Suba  Ltda. 
Flores  De  Suesca  S.A. 
Flores  de  Tenjo  Ltda. 
Flores  de  la  Conjera 
Flores  de  la  Maria 
Flores  de  la  Montana 
Flores  de  la  Parcelita 
Flores  de  la  Pradera  Ltda. 
Flores  de  la  Sabana  S.A. 
Flores  de  la  Vega 
Flores  de  la  Vereda 
Flores  de  los  Amigos  Ltda. 
Flores  Del  Bosque 
Flores  del  Campo  Ltda. 
Flores  del  Cauca  S.A. 


Flores  del  Qelo  Ltda. 

Flores  del  Cortijo 

Flores  del  Hato 

Flores  del  Lago  Ltda. 

Flores  del  Molino 

Flores  del  Potrero  Ltda. 

Flores  del  Rio  S.A. 

Flores  del  Salitre  Ltda. 

Flores  del  Tambo 

Flores  del  Tropico  Ltda. 

Flores  Depina  S.A. 

Flores  des  las  Mercedes  Ltda. 

Flores  el  Lobo 

Flores  el  Molino  S.A. 

Flores  el  Rosal  Ltda. 

Flores  el  Zorro 

Flores  Estrella 

Flores  F.  Cortijo 

Flores  Flamingo  Ltda. 

Flores  Galia  Ltda. 

Flores  Generates  Ltda. 

Flores  Gicro  Ltda. 

Flores  Guaicata  Ltda. 

Flores  Intercontinental 

Flores  Intercontinentales 

Flores  Juanambu 

Flores  juncalito  Ltda. 

Flores  la  Cabanuela 

Flores  la  Fragrancia 

Flores  la  Lucema 

Flores  la  Macarena 

Flores  la  Pampa 

Flores  la  Union 

Flores  la  Union/Esmeralda 

Flores  la  Union-Gomez  Arango  &  Cia.  S.  en 

C. 
Flores  la  Union/Santana 
Flores  la  Valvanera  Ltda. 
Flores  las  Caicas 
Flores  Monserate/Rosas 
Flores  Monserrate  Ltda. 
Flores  Montecarlo 
Flores  Monteverde 
Flores  Morcari 
Flores  Mountgar 
Flores  Palimana 
Flores  Petaluma  Ltda. 
Flores  Ramo  Ltda. 
Flores  S.A. 
Flores  Sagaro 
Flores  Saint  Valentine 
Flores  San  Carlos 
Flores  San  Mateo  Ltda. 
Flores  Sanmateo  Ltda. 
Flores  Santa  Fe  Ltda. 
Flores  Santa  Lucia 
Flores  Santa  Rosa  Ltda. 
Flores  Santana 
Flores  Sausalito 
Flores  Sibate  Group 

Flores  Sibate  S.A. 

Tinzuque  Ltda. 

Tuchany  Flowers 
Flores  Silvestres 
Flores  Sindamanoi 
Flores  Suesca 
Flores  Tejas  Verdes  Ltda. 
Flores  Tenerife  Ltda. 
Flores  Tenerife/Statice 
Flores  Tiba  S.A. 
Flores  Tibati  Ltda. 
Flores  Timana  Ltda. 
Flores  Tocarinda 
Flores  Tomine  Ltda. 
Flores  Urimaco 
Floresa 


Florex  Group 

Agricola  Guacari  S.A. 

Flores  Altamira  S.A. 

Flores  de  Bxportacion  S.A. 
Florex  S.A. 
Florexpo 
Floricola 

Floricola  la  Gaitana  S.A. 
Floricola  la  Ramada  Ltda. 
Florisol 
Florpacifico 

Flowers  of  the  World/Rosa 
Four  Seasons 
Funza  Group 

Flores  Alborada 

Flores  de  Funza 

Flores  del  Bosque 
German  Ocampo 
Groex  S.A. 
Guacatay  Group 

Agricola  Guacatay 

Jardines  Bacata 
Gypso  Flowers 
Hacienda  Matupe 
Hana/Hisa  Group 

Flores  Hana  Idii  de  Colombia  Ltda. 

Flores  Tokai  Hisa 
Happy  Candy  Group  or  Flores  Tropicala 
Group 

Flores  Tropicales  Ltda. 

Happy  Candy  Ltda. 

Mercedes  Ltda. 

Rosas  Colombianos  Ltda. 
Hernando  Monroy 
Horticultura  de  la  Sasan 
Hosa  Group 

Horticultura  de  la  Sabana  S.A. 

Innovacion  Andina  S.A. 

Minispray  S.A. 
Illusion  Flowers 
Indigo  S.A. 
Industrie  Santa  Qara 
Industrial  Agricola 
Ingro  Ltda. 
Inpar 
Interflora 
Interflores 
Invemavas 
Inverpalmas 
Inversiones  Aimer  Ltda. 
Inversiones  Cubivan. 
Inversiones  el  Bambu  Ltda. 
Inversiones  Maya.  Ltda. 
Inversiones  Native  Ltda. 
Inversiones  Playa 
Inversiones  Santa  Rita  Ltda. 
Inversiones  Silma 
Inversiones  Supala  S.A. 
Iturrama  S.A.  , 

)ardin 

)ardin  de  Carolina 
Jardines  Choconta 
Jardines  Darpu 
Jardines  de  Chia  Ltda. 
Jardines  de  Timana 
Jardines  del  Muna 
Jardines  Fredonia 
Jardines  Natalia  Ltda. 
Jardines  Natalia/Maria  Alejandra 
Jardines  Tocarema 
J.M.  Torres 
Karla  Flowers 
Kimbaya 
Kingdom  S.A. 
La  Colina 
La  Comuna 
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La  Embairada 

La  Floras  Ltda. 

LaFkiresta 

U  Florida 

LaMacarena 

La  Maria 

La  Plazoieta  Ltda. 

La  Plazuleta 

Las  Amalias/Pompotws  Ltda. 

Las  Floras 

Laura  Flowers 

LH. 

Linda  Colombiana 

Loma  Linda 

Loreana  Fiowera 

LosGaques 

Los  Geranios  Ltda. 

M.  Alexandra 

Man|ui  Ltda. 

Mansui  Ltd. 

Merastac 

M.G.  Consultores  Ltda. 

Miraflores 

Maraflores  Group 

Inversiones  Miraflores  S.A. 

iDvsrsiones  Oro  Verde  SA. 
Monserrate 
Monteverde  Ltda. 
Morandua 
Morcoto 
Nasino 
Natalia 
Natuflora 
Oiga  Rincnn 
Oroverde 
Otono 
Papagayo 
Papagayo  Group 

Agricola  Papagayo  Ltda. 

Inversiones  Calypso  S.A. 
Petalos  Colombia  Ltda. 
Pinar  Guameru 
Piracania 

Plantaclones  Delta  Ltda. 
Plantas  Omamentales  de  Colombia  Ltda. 
Planata  S.A. 
Plazoieta 
Pok)  Flowers 
Prismaflor 

Propagar  Plantas  S.A. 
Queens  Flowers  da  Colombia  Ltda. 
Rainbow  Flowers 
Reme  Salamanca 
Rosa  Bella 
Rosaflor  Ltda. 
Resales  de  Colombia  Ltda. 
Rosales  de  Suba  Ltda. 
Rosas  dp  Colombia  Ltda. 
Rosas  Sabanilia  Group 

Flores  la  Colmena  Ltda. 

Rosas  Sabanilia  Ltda. 

Inversiones  la  Serena  Ltda. 

Agricola  la  Capilla  Ltda. 
Rosas  Tesalia  Ltda. 
Rosas  y  Flores  Ltda. 
Rosas  y  )ardines 
Rose 

Roselandia  S.A. 
Rosex  Ltda. 
Rosicler  Ltda. 
Sabana  Flowers 
Sao  Carlos 
San  Ernesto 

San  Martin  Bloque  B  Ltda. 
San  Valentine 
Sansa  Flowers  Ltda. 


Santa  Fe 

Santa  Helena  S.A. 
Santa  Rosa 
Santa  Rosa  Group 

Flores  Santa  Rosa  Ltda. 

Floricola  la  Ramada  Ltda. 
Santana  Flowen,  Ltda. 
Santana  Group 

Santana  Flowers  Ltda. 

Hacienda  Curibital  Ltda. 

Inversiones  Istra  Ltda. 
Sarena 
Select  Pro 
Senda  Brava  Ltda. 
Shasta  Flowers  y  Compania  Ltda. 
Shila 

Siempre  Viva 
Siete  Flores  S.A. 
Soagro  Group 

Agricola  el  Mortino  Ltda. 

Flores  Aguaclara  Ltda. 

Flores  del  Monte  Ltda 

Flores  la  Estancia 

Jaramillo  y  Daza 
Solor  Flores  Ltda. 
Starlight 
Sunset  Farms 
Susca 

Sweet  Flowers  Ltda. 
Tag  Ltda.  Siata 
Tambo 

Tempest  Flowers 
Tenjo 

The  Beall  Company 
TbeRos« 
Tinzuque  Ltda. 
Tocarinda 
Tomino 
Toto  Flowers 
Tropical  Garden 
Tropiflor 
Tuchany  S.A. 
Uniflor  Ltda. 
Universal  Flowers 
Vegaflor  Ltda. 

Velez  De  Monchaux  e  Hijos  y  Qa  S.  en  C 
Victoria  Flowers 
Villa  Diana 
y^uelven  Ltda. 

We  have  received  requests  for  revocation 
from  the  antidumping  duty  order  for  the 
following  exporters/growers: 
Agricola  Cardenal 

Agricola  Guacatay  and  |ardfnes  Bacata 
Agrodex  Group 

Agrodex  Ltda.-Adelaida 

Agricola  El  Retiro  Ltda. 

Agricola  Los  Gaques  Ltda. 

D^aflores  Ltda. 

Flores  Camino  Real  Ltda. 

Flores  De  La  Comuna  Ltda. 

Flores  De  Las  Mercedes  Ltda. 

Flores  De  Los  Amigos  Ltda. 

Flores  De  Los  Arrayanes,  Ltda. 

Flores  De  Mayo  Ltda. 

Flores  De  Pueblovlejo  Ltda. 

Flores  Del  Gallinero  Ltda. 

Flores  Del  Potrero  Ltda. 

Flores  El  Trentino  Ltda. 

Flores  La  Conejera  Ltda. 

Flores  Manare  Ltda. 

Florlinda  Ltda. 

Inversiones  Santa  Rosa  Arvr  Ltda. 
Cultivos  Miramonte 
Daflor 
Exportaciones  Bochica  S.A./Floral  Ltda. 


Floralex  Ltda. 

Flores  Alborada 

Flores  Aurora 

Flores  Colombianas  Group 

Agrosuba 

Flores  Colombianas 

Jardines  de  los  Andes 

Productos  de  Cartucho 
Flores  Colon 
Flores  Condor 
Flores  de  Funza 
Flores  de  Hacahtama 
Flores  Del  Bosque 
Flores  del  Rio 
Flores  Depina 
Flores  cl  Zorro 
Flores  Juanambu 
Flores  La  Union-Gomez  Arango  ft  Qa.  S.  en 

C. 
Flores  Sagaro 
Florex  Group 

Flores  de  Exportacion 

Flores  Altamira 

Agricola  Guacarl 
Industrial  Agricola 
Inverpalmas 
Santana  Flowers  Ltda. 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§  353.34fb)  of  the  Department's 
regulations.  19  CFR  353.34(b). 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended.  19 
U.S.C.  1675(a)  and  19  CFR  353.22(c). 

Dated:  May  20, 1993. 
loaeph  A.  Spetrini. 

Depu  ty  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  93-12741  Piled  S-27-93;  ft:45  am) 

SltUNO  COM  3S1»-0«-# 


American  Red  Croaa,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Culttiral 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Docket  Number:  93-012.  Applicant: 
American  Red  Cross,  Rockville,  MD 
20855.  Instrument:  Electron  Microscope. 
Model  CM12/STEM.  Monufoctunr:  N.V. 
Philips,  The  Netbwlands.  Intended  Use: 
See  notice  at  58  FR  17862.  April  6. 
1993.  Order  Date:  November  6, 1992. 

Docket  Number:  93-015.  Applicant: 
Arizona  State  University,  Tempe,  AZ 
85287.  Instrument:  Electron  Microscope. 
Manufacturer:  Arbeitsgruppe  Bauer, 
Germany.  Intended  Use:  See  notice  at  58 


FR  17862.  April  6. 1993.  Order  Date: 
March  12, 1992. 

Docket  Number:  93-022,  Applicant: 
University  of  Rochester.Rochester.  ^4Y 
14642.  Instrument:  Electron  Microscope. 
Model  H-7100.  Manufacturer  Hitachi 
Scientific.  Japan.  Intended  Use:  See 
notice  at  58  FR  17863,  April  6,  1993. 
Order  Date:  December  10, 1992. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intendecl  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  93-12737  Filed  5-27-93;  8:45  ami 
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U.S.  Geological  Survey,  Notice  of 
Decision  on  Application  for  Outy-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m  and  5  p.m.  in  room  4211.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC, 

Docket  Number:  92-170.  Applicant: 
U.S.  Geological  Survey,  Menlo  Park,  CA 
94025-3591.  Instrument:  Portable  Very- 
Broad  Triaxial  Seismometer,  Model 
STS-2.  Manufacturer  Streckeisen  AG, 
Switzerland.  Intended  Use:  See  notice  at 
58  FR  4977,  January  19, 1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  A  bandwidth  of  0.008  to 
50.0  Hz,  (2)  dynamic  range  of  140  dB 
and  (3)  self-centering  capability  with 
compensation  for  temperature.  The»U.S. 
Bureau  of  Mines  and  a  university 
research  department  advised  April  5. 


1993  that  (1)  these  capabilities  are 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  93-12738  Filed  5-27-93;  8:45  am) 

BKUNO  COOe  3S10-O8-F 


Mayo  Clinic,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consoUdated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Docket  Number  92-176.  Applicant: 
Mayo  Clinic,  Rochester,  MN  55905. 
Instrument:  Electron  Microscope,  Model 
CM  10.  Manu/arturer;  N.V.  Philips.  The 
Netherlands.  Intended  Use:  See  notice  at 
58  FR  7546.  February  8. 1993.  Order 
Date:  September  2, 1992. 

Docket  Number  92-177.  A.pplicant: 
James  A.  Haley  Veterans  Hospital, 
Tampa,  FL  33612.  Instrument:  Electron 
Microscope,  Model  CMlO  PC  with 
Accessories.  Manufacturer  N.V.  Philips. 
The  Netherlands.  Intended  Use:  See 
notice  at  58  FR  4978.  January  19. 1993. 
Order  Date:  September  3. 1992. 

Docket  Number  92-182.  Applicant: 
Rockefeller  University.  New  York.  NY 
10021.  Instrument:  Electron  Microscope. 
Model  CM  12.  Manufacturers.}/. 
Phihps.  The  Netherlands.  Intended  Use: 
See  notice  at  58  FR  7546,  February  8, 
1993.  Order  Date,  September  18, 1992. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 


manufactured  In  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 
Frank  W.  Crael. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  93-12739  Filed  5-27-93;  8:45  am) 
mxMQ  COM  «ie-ot-F 

Reeearcti  Foundation  of  SUNY,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat,  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW,, 
Washington,  DC, 

Conunents:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  92-168  Applicant: 
Research  Foundation  of  State  University 
of  New  York,  Albany,  NY  12222. 
Instrument:  Sky  Scanner,  Model  MS- 
300,  Manufacturer  EKO  Instruments 
Trading  Company,  Ltd,,  Japan.  Intended 
Use:  See  notice  at  58  FR  4978,  January 
19, 1993.  Reasons:  The  foreign 
instrument  provides  measurements  of 
total  horizontal  and  diffuse  horizontal 
irradiances  and  illuminances  for 
calculation  of  daylight  availabihty  and 
cloud  distributions.  Advice  Received 
From:  National  Oceanic  and 
Atmospheric  Administration,  March  31. 
1993. 

Docket  Number  92-173.  Applicant: 
Duke  University.  Durham.  NC  27706. 
Instrument:  Radio  Frequency  Cavity 
with  Accessories.  Manufacturer: 
Institute  of  Nuclear  Physics.  QS. 
Intended  Use:  See  notice  at  58  FR  4977. 
January  19. 1993,  Reasons:  The  foreign 
instrument  provides  elongation  of 
Ufetime  and  shaping  of  electron  packets 
circulating  in  an  electron  storage  ring 
having  energies  up  to  1,2  GeV,  Advice 
Received  From:  Argonne  National 
Laboratory,  April  8. 1993, 

Docket  Number  92-179.  Applicant: 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899. 
Instrument:  Thermal  Neutron  Chopper 
System.  Manufacturer  Uranit,  Germany. 
Intended  Use:  See  notice  at  58  FR  7546. 
February  8. 1993.  Reasons:  The  foreign 
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instrument  provides  time  nMesureinent 
in  the  10~'  to  10~  '^  second  range  and 
spatial  distances  in  the  interatomic 
range.  Advice  Receiyfed  From:  National 
Institutes  of  Health,  April  13, 1992. 

The  National  Oceanic  and 
Atmospheric  Administration.  Araonne 
National  Laboratory  and  National 
Institutes  of  Health  advise  that  (1]  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  few  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.Creri. 

Director.  Statutory  Import  Programs  Staff. 
IFR  Doc  93-12740  PUed  5-27-93;  8:45  am] 
BNJUNQ  COOf  MIO-Oa-f 


National  Inatltuta  of  Standards  and 
Technology 

Senior  Executive  Service;  MemtMraMp 
of  Qeneral  and  UmNed  Pertermanca 
Review  Boards 

The  NIST  General  and  Limited 
Performance  Review  Boards  review 
performance  agreements,  appraisals, 
ratings,  and  recommended  actions 
pertaining  to  employees  in  the  Senior 
Executive  Service  and  make  apinopriate 
recommendations  to  the  Director.  NIST, 
concerning  such  matters  in  such  a 
mannw  as  will  assure  a  fair  and 
e<niitable  treatmoot  of  senior  executives. 

The  GPRB  performs  its  review 
functions  for  all  NIST  senior  exectitives 
except  the  NIST  Deputy  Director. 
Associate  Director,  OU  Directws.  and 
those  NIST  Senior  Executives  who  are 
members  of  the  C^RB. 

The  NIST  Limited  Performance 
Review  Board  (LPRB)  performs  iu 
review  functions  for  the  NIST  Associate 
Director,  all  NIST  Senior  Executives 
who  are  OU  Direaors  or  members  of  the 
GPRB.  The  LPRB  also  reviews  and 
makes  apprt^mate  recommendations  to 
the  Director.  NIST,  concerning 
performance-related  pay  increases  for 
ST-3104  Fellows. 

Individuals  who  are  newly  appointed 
by  the  EKrector  of  NIST  to  merribership 
on  the  GPRB  and  LPRB  or  who  have  had 
their  terms  of  membership  extended  are 
listed  below: 

GFHB  ^ 

Mr.  R  Lairy  Heacock.  Dtrwrhv.  Office  of 
Sateilils  Operations.  National 
BnviroBiMatal  Satoiliia  Data  and 


InfomstioD  Snvke,  National  Oceanic  and 
Atmospheric  Administntioa,  Washington. 
DC  20233.  Appointment  Expires:  12/31/94. 

Dr.  Lura  J.  Powell,  Chief,  Biotechnology 
Division,  Chflmical  Science  and 
Technology  Laboratory,  National  Institute 
of  Standards  and  Technology, 
Gaitbersburg.  MD  20899,  Appointment 
Expires.  12/31/95. 

Mr.  Robert  Scaca,  Director,  Office  of 
MicroetectitMiics  Programs.  Electronics  and 
Electrical  Engineering  Laboratory,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899,  Appointment 
Expires:  12/31/94. 

Dr.  Ranee  A.  Velapoldi,  Chief,  Surface  and 
Microanalysis  Science  Divisioa.  Cbemica) 
Science  and  Technical  Laboratory. 
National  Institute  of  Standards  and 
Technology,  Gaithetsbuig,  MD  20899. 
Appcnntment  Expires:  12/31/95. 

LPRB 

Dr.  George  A.  Sinnott  (Chair),  Director  for 
International  and  Acadnnic  Affairs.  Office 
of  the  Director.  National  Institute  of 
Standards  and  Technology,  Gaithersburg. 
MD  20899,  Appointment  Expires;  12/31/ 
»4. 

Mr.  Morris  M.  Patlozzi,  Director,  Office  of 
Enforcement,  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Administration,  Silver 
Spring.  MD  20910.  Appointment  Expirer 
12/31/95. 

The  full  membership  and  expiration 
dates  of  the  members'  appointments  to 
the  NIST  GPRB  and  LPRB  ere  listed 
below: 

GPKB 

Dr.  Brian  C  Belanger  (Chair).  Deputy 
Director,  Advanced  Technology  Program. 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899, 
Appointment  Expires:  12/31/94. 

Mr.  E.  Larry  Heecock,  EMrectw,  Office  of 
Satellite  Operations,  National 
Environmental  Satellite  Data  and 
faifoimatloo  Service,  National  Oceanic  and 
Atmospheric  Administration,  Washlnglaa, 
DC  20233,  Appointment  Expires  12/31/94. 

Dr.  Harry  L  McHenry,  Chief.  Materials 
Reliability  Division,  Materials  Science  and 
Engineering  Laboratory,  National  Institiita 
of  Standards  and  Teclmology,  Boulder.  00 
80303,  Appointment  Expires:  12^31/M. 

Mr.  F.  Lynn  McNulty,  Associate  Director  for 
Computer  Security,  Computer  Systems 
Laboratory,  National  institute  of  Standards 
and  Technology.  Gaithersburg,  MD  20699, 
Appointment  Expires;  12/31/94. 

Dr.  Lura  ].  Powell,  Chief,  Biotechnology 
Division,  Chemical  Science  and 
Technology  Laboratory,  National  Institute 
of  Standards  and  Technology, 
Gaithanbug,  MD  20899,  Appointmeel 
Expires:  12/31/95. 

Mr.  Robert  Scace.  Diredor.  Office  of 
Microelactrooics  Pragruns,  Electronics  and 
Electrical  Engineering  Laboratory.  National 
Institute  of  Standards  and  Tedmokigy. 
Gaithersburg.  MD  20899,  Appointment 
Expfaes:  12/31/94. 

Dr.  Ranee  A.  Velapoldi.  Chief.  Surface  and 
Microanalysis  Science  Division.  Chemical 


Science  and  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899. 
Appointment  Expires:  12/31/95. 

LPRB 

Dr.  George  A.  Sinnott  (Chair),  Director  for 
International  and  Academic  AfEsirs,  Office 
of  the  Director,  National  Institute  of 
Standards  and  Technology,  Gaithersburg. 
MD  20899,  Appointment  Expires:  12/31/ 
94. 

Mr.  Karl  E  Bell,  Deputy  Director.  Office  of 
the  Directcv  of  Administration.  National 
Institute  of  Standards  and  Technology, 
Gaithersburg.  MD  20899,  Appointment 
Expires:  12/31/93. 

Mr.  Morris  M.  Patlozzi.  Director,  Office  of 
Enforcement,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration,  Silver 
Spring.  MD,  Appointment  Expires:  12/31/ 
95. 

For  further  information  contact  Mrs. 
Ellen  M.  Dowd,  Chief,  Office  of 
Personnel  and  Civil  Rights,  National 
Institute  of  Standards  and  Technologi/, 
Gaithersburg.  MD  20899,  telephone 
301-975-3000. 

Dated;  May  24, 1993. 
Raymond  G.  Kammer. 
Acting  Director. 

[FR  Doc.  93-12750  Filed  5-27-93;  8:45  am) 
BIUJNG  COOe  3S10-1S-M 


National  Oceanic  and  Atmospheric 
Administration 

Intent  To  Conduct  Putjltc  Meetings  on 
Sites  Being  Considered  for  Nomination 
as  Comporterrts  to  the  Chesapeake 
Bay  National  Estuarlne  Research 
Reserve  In  Virginia 

AGENCY:  Sanctuaries  and  Reserves 

Division,  Office  of  Ocean  and  Coastal 

Resotirce  Management.  National  Ocean 

Service.  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTKM:  Public  meeting  notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Virginia  btstitute  of  Marine  Science 
(VIMS)  of  the  College  of  William  and 
Mary,  of  the  Commonwealth  of  Virginia, 
intends  to  conduct  public  meetings  to 
discuss  tile  proposed  nomination  of 
sites  as  components  in  the  Chesapeake 
Bay  National  Estuarine  Research 
Reserve  In  Virginia  (CBNERR-VA). 
These  public  meetings  are  being  held  for 
the  piirpose  of  soliciting  comments 
about  the  foUmving  sites  in  the 
Rappahannock  River  estuary: 
Gingoteague  Creek  and/or  Tobys  Point/ 
Wilmonl  Wharf  (King  George  County), 
representing  the  tidal  freshwater  zone; 
Broad  Creek  (Essex  County)  and/or  Cat 
Point  (Ridimond  County),  representing 
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the  transition  zone;  and  Belle  Kie 
(Lancaster  County),  representing  the 
lower  estuary  zone.  Also  being 
considered  is  a  Virginia  Marine 
Resources  Commission  experimeutal 
oyster  reef  site  in  the  lower  Piankatank 
River. 

VIMS  will  complete  a  site  nomination 
package  and  submit  it  to  NOAA  which 
administers  the  National  Estuarine 
Reserve  Research  System.  An 
environmental  impact  statement  and 
draft  management  plan  will  be  prepared 
for  those  nominated  sites  receiving 
NOAA  approval.  The  Commonwealth  is 
identifying  estuarine  areas  in  an  effort  to 
expand  a  multi-site  .system  for  research 
and  education  which  adequately 
represents  the  major  estuarine 
characteristics  of  the  Chesapeake  Bay 
and  its  tributaries.  Sites  ultimately 
designated  as  components  of  th« 
CBNERR-VA  will  be  used  to  study  the 
Chesapeake  Bay  estuarine  ecosystem,  as 
well  as  by  schools  and  the  general 
public  for  learning  about  estuarine 
ecology  and  related  issues.  Site 
selection  criteria  are  based  on  ecological 
representatives,  value  for  research  and 
education  and  practical  management 
considerations. 

The  public  meeting  will  be  held  on 
Wednesday.  June  16.  1993  at  7  p.m.  at 
the  Rappanhannock  Community 
College.  Carsaw  Camput.  Warsaw, 
Virginia. 

BACKGROUND:  The  Commonwealth  and 
NOAA  have  established  the  CBNERR- 
VA  to  pro\'ide  natural  coastal  habitats  as 
field  laboratories  for  baseline  ecological 
studies  and  education  programs. 
Research  and  monitoring  programs  are 
designed  to  enhance  basic  scientific 
understanding  of  coastal  environments 
and  aid  in  resource  management 
decision-making  in  Tidewater  Virginia. 
Information  derived  from  sponsored 
studies  will  provide  a  basis  for 
measuring  progress  in  Chesapeake  Bay 
clean-up  efforts  and  will  be  used  to 
increase  public  awareness  of  coastal 
issues.  VIMS  has  the  lead  role  in 
developing  and  managing  the  reserve 
sysjiem. 

the  first  four  sites  in  the  CBNERR- 
VA  were  designated  in  1991  and  are 
located  in  the  York  River.  VIMS  has 
conducted  an  evaluation  of  thirty-nine 
(39)  possible  sites  in  the  Potomac  and 
Rappahannock  Rivers  to  be  considered 
for  inclusion  in  ttie  CBNERR-VA.  Sites 
were  evaluated  on  the  basis  of  their 
ecological  value,  lack  of  disturbance, 
importance  to  research  and 
environmental  education,  and  the 
Commonwealth's  ability  to  protect  and 
manage  the  site. 

AH  interested  individuals  are 
encouraged  to  attend  the  public 


meetings.  Invited  speakers  include 
representatives  of  VIMS,  the  Council  on 
the  Environment  and  NOAA.  Speakers 
will  describe  the  importance  of  the 
program  and  the  opportunities  for  local 
involvement  in  reserve  operations  and 
management.  Public  comments  from  the 
public  will  be  invited. 

An  information  packet  on  the 
CBNERR-VA  and  the  proposed  site  will 
be  available  at  the  public  meetings. 
Individuals  wishing  to  comment  on  the 
proposed  sites  will  be  asked  to  sign  up 
prior  to  the  beginning  of  the  meeting.  It 
is  recommended  that  members  of  the 
public  limit  their  presentations  to  3-5 
minutes  in  length. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Cheryl  A.  Graham.  Sanctuaries  and 
Reserves  Division.  Office  jf  Ocean  and 
Coastal  Resource  Management,  NOS/ 
NOAA.  1305  East  West  Highway.  Silver 
Spring.  MD  20910  (301)  713-3132. 

Federal  Domestic  Assistance  Catalog 
Numben  1.420  (Coastal  Zone  Management) 
Estuarine  Sanctuaries. 

Dated:  May  20, 1993. 
W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
|FR  Doc.  93-12513  Filed  5-27-93;  8:45  am) 
BILLING  CODE  3S10-0»-« 


Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  Coastal  Pelagic  Species  Plan 
Development  Team  will  meet  on  the 
dates  and  at  the  locations  listed  below 
to  continue  preparation  of  the  coastal 
pelagic  species  fishery  management 
plan.  The  June  2  meeting  will  be  a  joint 
meeting  with  the  Coastal  Pelagics 
Species  Advisory  Subpanel.  Meetings  in 
La  Jolla  will  be  in  the  small  conference 
room  at  the  National  Marine  Fisheries 
Service.  Southwest  Fisheries  Science 
Center.  8604  La  Jolla  Shores  Drive.  La 
Jolla.  CA.  Meetings  in  Long  Beach  will 
be  at  the  California  Department  of  Fish 
and  Game.  330  Golden  Shore.  Suite  50, 
Long  Beach.  CA. 


Location 

Time 

Date 

Long  Beach  

LaJotla  

10  a.m. 
10  a.m. 
10  a.m. 
lOajn. 
10  ajn. 

June  2.  1993. 
June  30   1993 

Long  Beacti  

La  Jolla  

July  14,  1993 
Aug.  4,  1993. 
Aug.  ie.  1993. 

Long  Beach  

For  more  information  or  for  persons 
wishing  to  attend,  please  contact  Larry 
Jacobson  on  (619)  546-7117  or  Patricia 
Wolf  on  (310)  590-5175  prior  to  the  date 


listed  herein  to  confirm  that  meeting 
dates  and  locations  have  not  been 
dianged. 

Dated:  May  24, 1993. 
David  S.  CreOin. 

Acting  Director.  Office  of  Fisheries 
Consen'ation  and  Management,  National 
Marine  Fisheries  Sen-ice. 
(PR  Doc.  93-12720  Filed  5-27-93:  8  45  am] 

BILLBIG  CODE  SSTO-a-M 


Pacific  Rshery  Management  Ctnmcit; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  (Council)  Groundfish 
Management  Team  (Team)  will  hold  a 
public  meeting  beginning  at  1  p.m.  on 
June  7. 1993.  and  ending  at  4:30  p.m., 
on  June  11. 1993.  The  meeting  will  be 
held  in  room  2079  at  the  National 
Marine  Fisheries  Service,  Alaska 
Fisheries  Science  Center.  7600  Sand 
Point  Way  NE.,  Building  4,  Seattle,  WA. 

The  Team  will  meet  from  1  p.m.  on 
June  7  through  12  noon  on  June  9  to 
review  preliminary  stock  assessment 
reports  for  several  important  groundfish 
species.  Members  of  the  Council's 
Scientific  and  Statistical  Committee  are 
expected  to  participate  in  this  review, 
along  with  other  fisheries  scientists 
involved  in  preparation  of  the  stock 
assessment  documents.  On  June  9  at  1 
p.m.,  the  Team  will  begin  work  on  open 
access  groundfish  quotas  for  the  1994 
license  limiteti^n  program,  an 
individual  transferable  quota  proposal 
for  the  fixed  gear  safeVa^h  fishery,  and 
catch  projections  for  varhJus  species.  In 
addition,  the  Team  will  review  a  report 
on  bycatch  of  Pacific  halibut  in  the  west 
coast  groundfish  fisheries. 

For  more  information  contact 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  Council. 
Metro  Center,  suite  420,  2000  SW..  First 
Avenue,  Portland,  OR,  97201; 
telephone:  (503)  326-6352. 

Dated:  May  24. 1993. 
David  S.  Creatin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-12721  Filed  5-27-93;  8:45  am] 

BUJJNG  CODE  3610-22-W 


Western  Pacific  Fialwry  Managemeat 
Counoii;  Public  Maatiog 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Comrnerca. 

The  Western  Pacific  Fishery 
Management  Council  will  hold  a  public 
meeting  of  its  Pelagics  Review  Board 


\ 
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(PRB)  on  June  3. 1993.  The  meeting  will 
be  held  at  the  Hawaii  Maritime  Center, 
Pier  7.  Honolulu.  HI,  and  begin  at  1  p.m. 

The  Board  will  review  a  request  for  a 
hardship  exemption  from  airrent  limits 
on  Federal  longline  permit  transfers 
under  the  moratorium  on  new  longline 
vessels  in  the  Hawaii  fishery. 
Specifically,  the  Board  will  consider  the 
permit  transfer  rules  as  they  relate  to 
changes  in  corporate  ownership.  The 
Board  will  provide  recommendations  on 
this  issue  to  the  Council  and  the 
National  Marine  Fisheries  Service 
Regional  Director. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  suite  1405. 
Honolulu.  HI  96813;  telephone:  {BOB) 
541-1974. 

Dated:  May  24. 1993. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  93-12722  Filed  5-27-93;  8;45  am| 

BILUNG  CODE  )S10-2>-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  commodities 
previously  furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  June  28. 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
use.  47(a)(2) and 41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 


Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statenient(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Bag,  Polyethylene 
8105-LL-S04-8618 
8105-LL-S04-8619 
8105-LL-S04-8620 
(Requirements  for  the  Fleet  and 

Industrial  Supply  Center,  Bremerton, 

Washington) 
Nonprofit  Agency:  Open  Door  Center 

Valley  City.  North  Dakota 
Sleeve,  Protective,  Radioactive 
8415-01-204-2668 
Nonprofit  Agency:  Portland  Habilitation 

Center,  Inc.  Portland.  Oregon 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  from  the  Procurement  List: 
Screwdriver,  Cross  Tip 
5120-00-820-2995 
5120-00-060-2004 
5120-00-224-7370 
5120-00-227-7693 
5120-00-542-3438 
5120-00-224-7375 
Screwdriver,  Flat  Tip 
5120-00-287-2504 


5120-00-278-1267 
5120-00-288-7803 
5120-00-278-1270 
5120-00-227-7356 
5120-00-596-8502 
5120-00-062-0813 
5120-00-293-3311 
5120-00-293-0315 
5120-00-227-7377 
5120-00-236-2140 
Screwdriver  Set,  Cross  Tip 
5120-00-357-7175 
5120-00-580-0334 
Sweatshirt 
8415-00-269-0403 
8415-00-262-1534 
8415-00-262-1535 
8415-00-262-1536 
Sweatpants 
8415-00-268-8178 
8415-00-268-8179 
8415-00-268-8180 
Beverly  L.  Milkman, 
•  Executive  Director. 

(FR  Doc.  93-12712  Filed  5-27-93;  8:45  am) 
BILUNG  CODE  6353-01-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  28. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  222G2-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  29, 1992,  February  26  and 
April  9, 1993,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(57  FR  61884,  58  FR  11590  and  18378) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  swvice,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 
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I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  resuU  in 
authorizing  small  entities  to  furnish  the 
commodities  and  semce  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  service  are 
hereby  added  to  the  Procurement  List: 

Commodities 

Towel.  Paper 

7920-00-721-8884 

7920-00-682-6710 

7920-00-543-6492 

Adhesive,  Rubber 

8040-00-938-6860 

Service 

Janitorial/Custodial.  Drug  Dependence 
Treatment  Center,  2320  West 
Roosevelt  Road.  Chicago,  Illinois. 
This  action  does  not  affect  contracts 

awarded  prior  to  the  effective  date  of 

this  addition  or  options  exercised  under 

those  contracts. 

Bev«-iy  L.  Milkman, 

Executive  Director. 

IFR  Doc.  93-12713  Filed  5-2»-93;  8:45  am) 

BIUJNO  COOE  «35>-01-P 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  an  interment  national 
flag  to  be  furnished  by  a  nonprofit 
agency  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  June  28,  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  4.  1992,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  publLshed  a  notice 
(57  FR  57425)  of  the  proposed  addition 
of  this  flag  to  the  Procurement  List.  The 
current  contractor  filed  comments 
opposing  the  Committee's  action  before, 
during,  and  after  the  comment  period. 
The  comments  included  an  oral 
presentation  to  Committee  members  and 
an  alternate  proposal  to  create 
employment  for  people  with  severe 
disabilities  through  subcontract  work 
for  the  contractor. 

The  contractor  stated  that  the  addition 
of  40%  of  the  Government  requirement 
for  the  interment  flags  to  tlie 
Procurement  List,  together  with 
reservation  of  20%  of  the  remaining 
Government  requirement  for  production 
by  a  small  disadvantaged  business 
under  the  auspices  of  the  Small 
Business  Administration  (SBA).  would 
have  a  devastating  effect  on  the 
contractor,  on  its  employees,  and  on  its 
ability  to  repay  local  development 
bonds  which  had  financed  the 
construction  of  the  factory  it  had  built 
in  1991  to  produce  the  flags.  The 
contractor  claimed  that  it  would  be 
unable  to  offset  these  losses  because  flag 
sales  generally  are  declining.  The 
contractor  also  stated  that  the  nonprofit 
agencies  would  not  meet  the 
Committee's  legal  requirements 
concerning  the  amount  of  direct  labor 
by  people  with  severe  disabilities  used 
to  produce  the  flags;  that  the  production 
method  to  be  used  really  transfers  much 
of  the  work  to  another  commercial 
manufacturer;  and  that  the  proposed 
price  is  not  a  fair  market  price.  The 
contractor  also  indicated  that  the  flags 
are  not  suitable  for  production  by  blind 
people. 

The  Committee  proposed  adding  only 
40%  of  the  Government  requirement  for 
this  flag  to  the  Procurement  List  because 
sales  data  it  received  from  the  current 
contractor  indicated  that  placing  100% 
of  the  Government  requirement  on  the 
Procurement  List  might  have  a  severe 
adverse  impact  on  that  contractor. 
Because  20%  of  the  Government 
requirement  will  apparently  be 
withdrawn  from  competition  by  the 
SBA  program,  the  Committee  has 
decided  to  reduce  the  portion  of  the 
requirement  to  be-added  to  the 
Procurement  List  to  20%  to  further 
mitigate  the  impact  of  its  action  on  the 
contractor.  This  approach  should  allow 
the  current  contractor  to  continue  to 
compete  for  60%  of  the  Government 
requirement  for  the  flags. 


The  Committee  does  not  consider  the 
loss  of  sales  which  its  action  involves  to 
constitute  severe  adverse  impact  on  the 
contractor,  even  when  the  effect  of 
another  addition  to  the  Procurement 
List  nearly  three  years  ago  of  a 
commodity  supplied  by  this  contractor 
and  the  contractor's  record  as  a  long- 
time supplier  of  the  flags  are  taken  into 
account.  In  addition,  the  Committee 
believes  that  because  the  sales  loss  will 
be  considerably  less  than  the  contractor 
anticipated,  the  impact  on  its  employees 
and  its  ability  to  pay  its  bond 
obhgations  will  also  be  mitigated.  As 
described  below,  the  ability  of  the 
current  contractor  to  compete  for  supply 
subcontracts  with  the  nonprofit  agencies 
also  reduces  the  impact  of  the 
Committee's  action.  Moreover,  data 
provided  by  the  contracting  activity  on 
the  veteran  population  and  recent 
decisions  extending  burial  benefits  to 
additional  individuals  suggest  that 
requirements  for  the  VA  flags  will 
increase  rather  than  decrease  over  the 
next  few  years. 

The  contractor  also  indicated  tliat 
previous  actions  by  the  Committee  to  set 
aside  signal  flags  under  the  JWOD 
Program  had  been  completely 
responsible  for  a  substantial  decline  in 
the  firm's  signal  flag  business  since  the 
mid-1 980's.  The  Committee  has  only 
added  three  signal  flags  to  the  JWOD 
program  in  the  last  20  years.  Based  on 
procurement  history  provided  by  the 
contracting  activity,  tne  signal  flags 
involved  are  purchased  every  five  years 
with  an  average  annual  value  of  less 
than  $10,000.  The  withdrawal  of  the 
three  flags  from  the  competitive  sector 
would  not  significantly  affiect  a  firm 
with  annual  sales  of  the  magnitude  of 
the  current  contractor.  If  the  firm's  sales 
of  signal  flags  to  the  Government  have 
decreased  significantly  since  the  mid- 
19B0's,  it  is  due  to  factors  other  than 
actions  by  the  Committee. 

In  addition,  the  contractor  noted  that 
many  of  the  employees  who  would  lose 
their  jobs  because  of  the  Committee's 
action  are  middle-aged  heads  of 
households  who  would  encounter 
difficulty  finding  other  employment  in 
the  area.  People  with  severe  disabilities, 
who  in  many  cases  have  family 
res(>onsibilities,  have  an  unemployment 
rate  exceeding  65%.  Consequently,  the 
Committee  believes  that  any  job  loss 
which  the  contractor's  employees  may 
experience  is  outweighed  by  the 
creation  of  jobs  for  people  with  severe 
disabilities,  whose  ability  to  find  other 
employment  is  considerably  bss  than 
that  of  the  contractor's  workers. 

The  contractor's  assertion  that  the 
nonprofit  agencies  which  will  produce 
the  flag  do  not  meet  the  legal 
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qualifications  of  the  Committee's 
program  is  based  on  a  misinterpretation 
of  the  requirement  that  75%  of  a 
nonprofit  agency's  direct  labor  be 
performed  by  people  with  severe 
disabilities.  The  requirement  applies  to 
the  total  direct  labor  performed  by  a 
nonprofit  agency.  There  is  no 
requirement  that  75%  of  the  total  direct 
labor  required  to  produce  a  particular 
commodity  be  performed  by  people 
with  severe  disabilities,  as  the 
contractor  alleges,  or  even  that  such 
individuals  carry  out  75%  of  the  direct 
labor  which  a  nonprofit  agency  actually 
performs  on  an  individual  commodity. 
This  longstcmding  Committee  position 
has  been  approved  in  a  court  decision 
rejecting  a  legal  challenge  essentially 
identical  to  that  posed  by  the  contractor. 

The  contractor's  claim  that  the 
Committee's  action  will  transfer  jobs 
from  it  to  another  for-profit  corporation 
employing  workers  without  severe 
disabilities  is  based  on  the  fact  that  the 
non-profit  agencies  will  subcontract  the 
least  labor-intensive  part  of  the 
production  process  to  a  commercial  flag 
manufacturer.  Committee  regulations 
permit  subcontracting  as  long  as  the 
work  retained  by  the  nonprofit  agencies 
generates  employment  for  persons  with 
severe  disabilities.  The  cxurent 
contractor  is  ehgible  and  has  been 
offered  the  opportunity  to  bid  on  the 
subcontracts  with  the  nonprofit  agencies 
and,  thus,  will  have  the  potential  to 
continue  performing  a  portion  of  the 
work  on  that  segment  of  the 
Government's  interment  flag 
requirement  to  be  supplied  by  nonprofit 
agencies  employing  people  with  severe 
disabilities.  The  contractor  has  informed 
the  Committee  that  it  also  subcontracts 
part  of  the  production  process  for  the 
flags  it  produces,  so  the  nonprofit 
agencies  do  not  contemplate  anything 
which  departs  from  industry  norms  in 
this  regard. 

The  fair  market  price  established  by 
the  Committee  for  the  flags  meets  the 
standards  of  the  Committee's  fair  market 
pricing  policy.  The  assertion  that  the 
flags  are  not  suitable  for  production  by 
blind  persons  is  irrelevant  because  the 
flags  will  be  produced  by  nonprofit 
agencies  operated  in  the  interests  of 
people  with  severe  disabilities  who  are 
not  blind.  The  contractor  proposed,  as 
an  alternative  to  adding  a  partial 
Government  requirement  for  the  flags  to 
the  Procurement  List,  to  create  more 
employment  for  people  with  severe 
disabilities  through  subcontract  work  on 
the  flags.  This  work,  however,  requires 
the  use  of  a  production  process  which 
the  Government  contracting  activity  has 
declared  to  be  unacceptable. 


Consequently,  the  Committee  cannot 
consider  the  contractor's  proposal. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
produce  the  commodity,  fair  market 
price,  and  the  impact  of  the  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  funiish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompHsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 
Flag,  National,  Interment 
8345-00-656-1432 
(20%  of  the  Government's  Requirement) 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  93-12714  Filed  5-27-93;  8:45  ami 
wujNQ  cooE  nss-oi-^ 


DEPAFrrMENT  OF  DEFENSE 

Department  of  the  Navy 

CNO  Executive  Panel,  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Future  Naval 
Forces  Task  Force  will  meet  June  9, 
1993,  from  9  a.m.  to  5  p.m.,  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  This 
session  will  be  closed  to  the  public. 


The  purpose  of  this  meeting  is  to 
develop  a  framework  for  the  place  of 
naval  forces  in  U.S.  national  defense. 
The  entire  agenda  for  the  meeting  will 
consist  of  discussion  of  key  issues 
regarding  nonexpeditionary,  joint,  and 
coalition  warfare.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b  (c)  (1)  of  title  5,  United  States 
Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  Suite  601. 
Alexandria,  Virginia  22302-0268,  Phone 
(703)  756-1205. 

Dated:  May  25, 1993. 

Michael  P.  Rununel, 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  93-12725  Filed  5-27-93;  8:45  am) 
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CNO  Executive  Executive  Panel; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  National 
Security  Task  Force  will  meet  June 
15,1993,  from  9  a.m.  to  5  p.m.,  at  4401 
Ford  Avenue,  Alexandria,  Virginia. 

The  purpose  of  this  meeting  is  to 
provide  framework  for  the  place  of 
naval  forces  in  U.S.  national  security  in 
the  future.  The  entire  agenda  for  the 
meeting  will  consist  of  discussion  of  key 
issues  regarding  potential  events 
affecting  the  national  interests  and 
national  and  military  objectives  and 
policies  to  deal  with  them. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  suite  601, 
Alexandria,  Virginia  22302-0268,  Phone 
(703) 756-1205. 

Dated:  May  19, 1993. 

Michael  P.  Riunmel 

LCDR.  JAGC.  USN,  Federal  Register  Liaison 
Officer 

[FR  Doc.  93-12686  Filed  5-27-93;  8:45  am) 

BiLUNO  COOE:  M10-AE-F 


Naval  ReMarch  Advisory  Commlttea; 
Closad  Meeting 

Notice  was  published  on  Friday  May 
21. 1993.  at  58  FR  29571.  that  the  Naval 
Research  Advisory  Committee  Panel  on 
Defianse  Conversion  was  to  have  held  a 
meeting  on  June  3-4, 1993.  That  meeting 
has  been  rescheduled  and  will  be  held 
June  9-10, 1993.  All  other  information 
in  the  previous  noitice  remains 
effective.  In  accordance  with  5  U.S.C. 
552b  {e)(2).  the  meeting  change  is 
pubhcly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis.  USN,  Office  of  the  Chief  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington.  VA  22217-5000.  Telephone 
Number:  (703)  696-4870. 

Dated:  May  25. 1993. 

Michael  P.  Rummel, 

LCDBJAGC.  USN.  Federal  Register  Uaison 
Officer. 

[FR  Doc.  93-12810  Filed  5-27-93:  8:45  am] 
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DEPARTMEffT  OF  EDUCATION 
[CFOA  No.:  84.262] 

Progrmas  To  Encourage  Minority 
Students  To  Become  Teachers;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1 993    „ 

Purpose  of  Program:  To  improve 
recruitment  and  training  opportunities 
in  education  for  minority  teachers  in 
elementary  and  secondary  schools;  to 
increase  the  number  of  minority 
teachers,  including  language  minority 
teachers,  in  elementary  and  secondary 
schools;  and  to  identify  and  encourage 
minority  students  in  the  7th  through 
12th  grades  to  aspire  to.  and  to  prepare 
for.  careers  in  elementary  and  secondary 
school  teaching.  The  program  is 
comprised  of  two  components:  the 
Teacher  Partnerships  Program  and  the 
Teacher  Placement  Program. 

Eligible  Applicant:  Partnership  grants 
are  awarded  to  partnerships  between: 
(1)  One  or  more  institutions  of  higher 
education;  and  (2)  one  or  more  local 
educational  agencies;  a  State 
educational  agency  or  a  State  higher 
education  agency;  or  community-based 
organizations.  P/ocemen(  grants  are 
awarded  to  institutions  of  higher  ■ 
education  that  have  schools  or 
departments  of  education. 

Deadline  for  Transmittal  of 
Applications:  July  12, 1993. 

Deadline  for  Intergovernmental 
Review:  September  10, 1993. 

Applications  Available:  May  28,  1993. 

Available  Funds:  $2,480,000. 


Estimated  Range  of  Awards: 
$500,000-^750.000. 

Estimated  Average  Size  of  Awards: 
$620,000. 

Estimated  Number  of  Awards:  Two  in 
each  grant  category. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Twelve-month  budget 
period  for  up  to  36  months. 

Applicable  Regulations:  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  parts 
74.  75.  77.  79.  82.  85,  and  86. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  share  for  carrying  out  the 
purposes  of  the  Teacher  Partnerships 
Program  and  the  Teacher  Placement 
Program  shall  be  50  percent.  The 
Secretary  may.  based  upon  evaluation 
and  monitoring  results  of  projects  under 
the  Teacher  Placement  Program, 
increase  the  Federal  share  of  a  grant 
under  this  program  only  to  75  percent, 
if  the  Secretary  determines  that  there  is 
demonstrated  success  in  the  operation 
of  the  project. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  EDGAR,  34  CFR 
75.210. 

The  regulations  in  34  CFR  75.210  (a) 
and  (c)  provide  that  the  Secretary  may 
award  up  to  100  points  for  the  selection 
criteria,  including  an  additional  15 
points.  The  Secretary  distributes  the 
additional  15  points  as  follows: 

Meeting  the  purposes  of  the 
authorizing  statute  (34  CFR  75.210(b)). 
Ten  points  are  added  to  this  criterion  for 
a  possible  total  of  40  points. 

Evaluation  plan  (34  CFR  75.210(6)). 
Five  points  are  added  to  this  criterion 
for  a  possible  total  of  10  points. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Mrs.  Janice  Wilcox,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  3915,  ROB-3. 
Washington.  DC  20202.  Telephone: 
(202)  708-4653.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  1112. 1112a- 
1112e. 

Dated:  May  24. 1993. 

Maureen  A.  McLaughlin. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  93-12685  Filed  5-27-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Intent  to  Prepare  an  Environmental 
Impact  Statement  on  Proposed  Siting, 
Construction,  and  Operation  of  the 
Advanced  Neutron  Source 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (NEPA).  the  Department  of 
Energy  (DOE)  announces  its  intent  to 
prepare  an  environmental  impact 
statement  (EIS)  on  the  siting, 
construction,  and  operation  of  the 
proposed  Advanced  Neutron  Source 
(ANS).  The  purpose  of  this  Notice  of 
Intent  (NOI)  is  to  encourage  early  pubUc 
involvement  in  the  EIS  preparation 
process  and  to  solicit  public  comments 
on  the  proposed  scop>e  and  content  of 
the  EIS.  The  ANS  would  consist  of  an 
approximately  300  megawatt  thermal 
(MWJ.  heavy-water  moderated,  heavy- 
water  cooled,  nuclear  research  reactor 
with  extensive  experimental  equipment 
and  user-support  facilities. 
DATES:  Written  comments  should  be 
postmarked  by  July  15. 1993.  to  ensure 
consideration.  Scoping  meetings  will  be 
held  on  June  16.  23.  and  30, 1993,  at  the 
locations  set  forth  under 
"Supplementary  Information." 
AOORESSES:  Written  comments  should 
be  addressed  to  Mr.  Jimmie  P.  Mulkey 
(see  address  listed  below).  Scoping 
meetings  will  be  held  at  the  addresses 
set  forth  under  "Supplementary 
Information."  Transcripts  of  the  scoping 
meetings  will  be  available  for  public 
review  at  the  DOE  Reading  Rooms  listed 
under  "Supplementary  Information." 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  associated  with  the 
construction  and  operational  aspects  of 
the  ANS.  please  contact:  Mr.  Ray  A. 
Hunter.  Director.  Office  of  Facilities. 
Fuel  Cycles  and  Test  Programs.  Office  of 
Nuclear  Energy.  U.S.  Department  of 
Energy.  NE-^7.  GTN.  Washington,  DC 
20585.  Telephone:  (301)  903-5481. 

For  general  information  associated 
with  the  research  aspects  of  the  ANS, 
please  contact:  Dr.  Iran  Thomas. 
Director.  Materials  Science  Division, 
Office  of  Basic  Energy  Research.  Office 
of  Energy  Research.  U.S.  Department  of 
Energy.  ER-13.  GTN.  Washington.  DC 
20585.  Telephone:  (301)  903-3427. 

For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Ms.  Carol 
Borgstrom,  Director.  Office  of  NEPA 
Oversight.  Office  of  Environment.  Safety 
and  Health.  U.S.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington,  DC  20585.  Telephone: 
(202)  586-4600  or  (800) 472-2756. 
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SUPPLEMENTARY  MfOfWATION: 
Background 

The  ANS  would  be  designed  to 
provide  a  neutron  flux  of  approximately 
10'*  neutrons/m*/sec  in  a  specially 
designed  uaer-ohented  research  fedlity 
that  would  serve  government,  academic, 
and  industrial  researchers.  The 
preferred  site  for  the  ANS  is  the  DOE- 
owiied  Oak  Ridge  National  Laboratory 
in  Oak  Ridge,  Tennessee.  The 
alternative  sites  under  consideraticm 
include  two  other  DOE-owned 
laboratories:  Idaho  National  Engineering 
Laboratory,  Idaho  Falls,  Idaho;  and  Los 
Alamos  National  Laboratory,  Los 
Alamos,  New  Mexico.  The  reactor  and 
reactor  facilities  would  be  designed  in 
accordance  with  DOE  Orders  which  call 
for  the  use  of  uniform  standards,  guides, 
and  codes  consistent  with  those  applied 
to  comparable  U.S.  Nuclear  Regulatory 
Commission  (NRC)  Ucensed  facilities. 
The  non-nuclear  faciUties  would  be 
designed  in  accordance  with  the  DOE 
Order  for  general  design  criteria. 

Neutrons  are  a  unique  and 
increasingly  essential  tool  for  research 
and  investigation  in  broad  areas  of  the 
physical,  chemical,  and  biological 
sciences,  as  well  as  in  materials 
technology  and  nuclear  medicine.  Over 
the  past  decade,  neutron  probes  have 
made  invaluable  contributions  to  the 
understanding  and  development  of 
many  classes  of  new  materials,  most 
recently  in  the  science  of  polymers  and 
complex  fluids,  with  enormous 
industrial  importance  and  application. 
However,  the  United  States  nas  falhr 
far  behind  the  European  scientific 
community  in  the  availability  of  state- 
of-the-art  neutron  sources  and 
instrumentation.  In  1984,  a  National 
Academy  of  Sciences  Report  on  Major 
Facilities  for  Materials  Research 
recommended  that  the  U.S.  construct  a 
new,  state-of-the-art  neutron  source.  In 
1993,  a  report  issued  by  the  Basic 
Energy  Sciences  Advisory  Committee 
Panel  on  Neutron  Sources  strongly 
recommended  completion  of  the  ANS. 
The  two  principal  DOE  neutron  research 
reactors,  the  High  Flux  Isotope  Reactor 
at  Oak  Ridge  National  Laboratory  and 
the  High  Flux  Beam  Reactor  at 
Brookhaven  National  Laboratory,  were 
built  more  than  25  years  ago  and  have 
uncertain  remaining  lifetime.  The 
proposed  ANS  is  intended  to  replace 
both  of  these  aging  research  reactors 
with  a  state-of-the-art  research  facility 
which  would  serve  as  the  cornerstone 
for  advanced  neutronresearch  well  into 
the  next  century.  The  ANS  will 
substantially  incre&se  the  neutron 
research  capability  in  the  United  States 
by  producing  high  flux  neutrons  for 


experiments  in  physics,  chemistry, 
materials  science,  and  biology;  by 
enabling  research  related  to  materials 
irradiation  and  activation  analysis;  and 
by  producing  isotopes  necessary  for 
industrial  applications,  medical 
research,  anci  for  certain  forms  of  cancer 
therapy. 

To  provide  the  safety,  security,  and 
safeguards  needed  when  using  highly 
enriched  nuclear  fuel,  to  control  the 
large  capital  and  operations  costs 
associated  with  the  construction  and 
operation  of  the  ANS,  and  to  utilize 
existing  infrastructure  associated  with 
reactor  operations  and  transuranic 
isotope  processing,  DOE  proposes  to 
locate  the  ANS  at  a  Government-owned 
facility.  Although  the  ANS  will  be 
operated  by  DOE  contractor  personnel, 
the  neutron  beams  and  experimental 
facilities  would  be  made  available  to  the 
scientific  community  at  large.  About 
1000  user  scientists  per  year  are 
anticipated,  including  academic  and 
industrial  researchers  as  well  as 
Government  laboratorypersonnel. 

Conceptua7  Design.  Tne  basis  for  the 
conceptual  design  was  documented  in 
the  ANS  Conceptual  Design  Report 
published  in  June  1992.  The  reactor 
would  be  a  300  MW„  heavy- water 
moderated,  heavy-water  cooled,  nuclear 
reactor.  It  would  have  a  primary  coolant 
loop  design  pressure  of  4.0  MPa  (580 
psia)  maximum  and  a  coolant 
temperature  of  100  °C  (212  "F) 
maximum.  The  reactor  fuel  would 
consist  of  approximately  18  kg  (40  lbs) 
of  93%  U-235  enriched  uranium 
silicide  (UsSiz)  clad  in  type  6061 
aluminum.  The  use  of  lower  enriched 
uranium  as  a  fuel  for  the  proposed 
neutron  source  was  studied  and  found 
to  lead  to  a  design  which  would  not 
meet  scientific  requirements  for  this 
facility.  Reactor  core  replacement  would 
be  required  regularly  after 
approximately  17  days  of  full  power 
operation,  and  the  reactor  system  would 
be  designed  to  facilitate  a  4-day  core 
replacement  operation.  The  reactor 
cores  would  be  fabricated  off-site  at  a 
commercial  fabrication  facility  and 
transported  to  the  ANS  site  for  secure 
storage  until  required  for  reactor 
operation.  The  used  reactor  cores  would 
be  removed  and  placed  in  a  light-water 
pool  storage  facility  to  provide  time  for 
decay  of  the  short-lived  fission 
products.  After  the  interim  storage 
period,  used  fuel  would  be  shipped  to 
a  DOE  waste  storage  facility  for  long- 
term  storage.  The  reactor  core  would  be 
housed  in  an  aluminum  core  pressure 
boundary  tube  which  would  require 
replacement  approximately  every  6 
months  and  will  be  disposed  as 
radioactive  waste.  ■ 


The  reactor  and  spent  fuel  storage 
pools  would  be  housed  in  a  reactor 
building  which  would  provide  both 
containment  and  confinement.  The 
three-story  reactor  building  would  also 
be  used  to  house  a  neutron  beam  room, 
an  experimental  area,  and  the  reactor 
refueling  systems.  Several  other  reactor- 
related  facilities,  including  a  heavy- 
water  detritiation  facility,  would  he 
built  into  or  in  close  proximity  to  the 
reactor  building.  Mechanical  draft 
cooling  towers  would  be  used  to 
dissipate  the  300  MW,  of  reactor  heat  to 
the  atmosphere.  A  second,  smaller 
mechanical  draft  cooling  tower  would 
be  constructed  to  satisfy  all  other  heat 
dissipation  needs  of  the  ANS.  All 
buildings,  structures  and  equipment 
associated  with  the  reactor  would  be 
designed  in  compliance  with  DOE  Order 
5480.30,  Nuclear  Reactor  Safety  Design 
Criteria,  and  other  applicable  DOE 
safety,  design,  quality  assurance, 
environmental,  cost  and  schedule,  and 
management  orders. 

A  guide  hall  to  house  neutron  beam 
experiments  and  an  office  building  to 
house  an  estimated  400  research  and 
operations  personnel  would  also  be 
built.  The  guide  hall  and  other 
structures  and  equipment  associated 
with  the  neutron  beam  guides  and 
neutron  instruments  would  be  designed 
to  conform  to  DOE  Order  6430.1A. 
General  Design  Criteria,  and  other 
applicable  DOE  Orders.  The  office 
building  would  be  designed  to  uniform 
building  code  requirements. 

Construction  is  expected  to  take 
approximately  6  years  and  the  facility 
would  be  designed  and  built  for  a 
service  life  of  40  years.  A  peak 
construction  woric  force  of 
approximately  1.800  is  anticipated.  It  is 
estimated  that  the  ANS  site  would 
require  between  80  and  160  acres  of 
land. 

NEPA  Process:  The  EIS  for  the 
proposed  facility  will  be  prepared 
according  to  the  Council  on 
Environmental  Quality's  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508)  and 
DOE'S  NEPA  Regulations  (57  Fed.  Reg. 
15122  (April  24, 1992;  to  be  codified  as 
10  CFRPart  1021.1).  DOE's  regulations 
define  the  construction,  operation,  and 
decommissioning  of  a  nuclear  reactor  as 
a  major  Federal  action  that  nonnally 
requires  the  preparation  of  an  EIS. 

After  the  scoping  meetings  and  the 
close  of  the  public  comment  period 
associated  with  this  NOI.  DOE  will 
prepare  an  EIS  Implementation  Plan  (IP) 
which  will  be  used  as  internal  guidance 
for  the  preparation  of  the  EIS.  All 
comments  received  during  the  scoping 
period  will  be  summarized  and  reported 
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in  the  IP  which  will  be  available  to  the 
public  in  the  reading  rooms  listed 
above.  The  IP  v«ll  list  environmental 
and  project-related  issues  that  were 
identified  during  scoping.  Issues  and 
alternatives  that  are  within  the  scope  of 
the  EIS  will  be  evaluated.  Those  issues 
that  are  beyond  the  scope  of  the  EIS  will 
also  be  identified  in  the  IP,  but  will  be 
eliminated  from  further  consideration. 
The  IP  will  provide  a  detailed  outline 
for  the  draft  EIS  and  will  discuss  the 
approach  that  DOE  vrill  take  in  its 
preparation,  including  proposed 
schedules  and  identification  of 
cooperating  agencies. 

The  draft  EIS  is  scheduled  to  be 
published  by  October  1994.  A  45-day 
comment  period  on  the  draft  EIS  is 
planned  and  public  hearings  to  receive 
comments  will  be  held  approximately 
one  month  after  distributing  the  draft 
EIS.  Availability  of  the  draft  EIS,  the 
dates  of  the  public  comment  period,  and 
information  about  the  public  hearings 
will  be  announced  in  the  Federal 
Register  and  in  the  local  news  media 
when  the  draft  EIS  is  distributed. 

The  final  EIS,  which  incorporates 
public  comments  received  on  the  draft 
EIS,  is  expected  in  February  1995.  Its 
availability  will  be  announced  by  the 
U.S.  Environmental  Protection  Agency 
in  the  Federal  Register.  No  sooner  than 
30  days  after  the  distribution  of  the  final 
EIS,  DOE  will  issue  its  Record  of 
Decision  in  the  Federal  Register. 

Alternatives:  The  preferred  site  for  the 
ANS  is  the  Oak  Ridge  National 
Laboratory  (ORNL),  where  the 
infrastructure  and  specialized  research 
support  facilities,  such  as  the 
Radiochemical  Engineering 
Development  Center  (REDC),  currently 
exist.  A  facility  such  as  the  REDC  is 
needed  to  process  irradiated  targets  in 
order  to  separate  the  radioisotopes.  The 
ORNL  offers  experienced  scientists  and 
engineers  who  are  knowledgeable  in  all 
aspects  of  research  to  be  conducted  at 
ANS  and  are  capable  of  using  ANS  to 
its  full  potential.  Other  support  facilities 
at  ORNL  include  fuel  handling  and 
storage  facilities,  waste  management 
and  storage  facilities,  and  reactor 
operations  support.  The  alternative  sites 
being  considered  for  the  ANS  are  Idaho 
National  Engineering  Laboratory,  Idaho 
Falls,  Idaho,  and  Los  Alamos  National 
Laboratory,  Los  Alamos,  New  Mexico. 
The  EIS  will  also  consider  other 
technology  alternatives,  as  appropriate, 
and  the  "no  action"  alternative  as 
required  by  NEPA. 

BIS  Issues/Content:  The  preliminary 
concept  for  the  EIS  format  and  content 
are  described  below.  Public  comments 
are  invited  on  these  elements.  The 
presentation  in  the  EIS  will  include,  as 
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appropriate,  consideration  of  the 
following  facets  at  the  preferred  and 
alternative  sites  during  construction  and 
operation  of  the  ANS.  Topics  related  to 
decommissioning  of  the  ANS  will  be 
addressed  to  define  issues  associated 
with  the  dismantling  and/or 
deactivation  of  the  ANS  at  the  end  of  its 
useful  life.  Additional  NEPA  review 
may  be  necessary  in  the  future  when 
decommissioning  plans  have  been 
decided. 

•  Earth  Resources:  physiography, 
topography,  geology,  and  soil 
characteristics. 

•  Land  Use:  plans,  policies  and 
controls. 

•  Water  Resources:  surface  and 
ground  water  hydrology,  use, 
quality. 

•  Air  Quality:  meteorological  basis, 
ambient  background,  pollutant 
sources,  and  potential  degradation. 

•  Radiation  Background:  cosmic, 
rock,  soil,  water  and  air. 

•  Hazardous  Materials:  handling, 
storage,  and  use;  waste  management 
both  near-and  long-term. 

•  Noise  Levels:  ambient,  sources,  and 
sensitive  receptors. 

•  Ecological  Resources:  aquatic, 
terrestrial,  economically/ 
recreationally  important  species, 
threatened  and  endangered  species. 

•  Socioeconomics:  demography, 
economic  base,  labor  pool,  housing, 
transportation,  utihties,  public 
services/facilities,  education, 
recreation,  and  cultural  resources. 

•  Historical  and  Archaeological 
Resources:  paleontological  and 
archaeological  sites,  native 
American  resources,  historic  and 
prehistoric  sites. 

•  Scenic  and  Visual  Resources. 

•  Wetlands:  protection  and 
remediation. 

•  Health  and  Safety:  pubhc  and 
occupational  impacts  from  routine 
operation  and  accidents. 

•  Natural  Disasters:  floods,  tornadoes, 
and  seismic  events. 

•  Unavoidable  adverse  impacts. 

•  Natural  and  Depletable  Resources: 
requirements  and  conservation 
potential. 

The  environmental  issues  to  be 
addressed  in  the  EIS  will  be  determined 
after  the  public  scoping  period  is 
completed,  and  they  will  be  recorded  in 
the  Implementation  Plan. 

Scoping  Meetings  and  Opportunity  to 
Comment:  DOE  plans  to  hold  formal 
pubhc  scoping  meetings  in  the  vicinity 
of  the  preferred  and  alternative  sites  in 
order  to  solicit  both  oral  and  written 
comments  from  interested  parties. 


Public  scoping  meetings  will  be  held  at 
the  following  times  and  locations: 

1.  Oak  Ridge  Site 

American  Museum  of  Science  and  Energy 
Oak  Ridge,  Tennessee 
Date:  June  16, 1993 

Time  1:00  p.m.  to  4:30  p.m.;  7:00  p.m.  to 
10:30  p.m. 

2.  Idaho  Site 

Elk's  Lodge 
Idaho  Falls,  Idaho 
Date:  June  23. 1993 

Time:  1:00  p.m.  to  4:30  p.m.;  7:00  p.m.  to 
10:30  p.m. 

3.  Lm  Aiamoa  Site 

Los  Alamos  Inn 
Los  Alamos.  New  Mexico 
Date:  ]une  30, 1993 

Time:  1:00  p.m.  to  4:30  p.m.;  7:00  p.m.  to 
10:30  p.m. 

A  presiding  officer  will  be  designated 
by  DOE  for  the  scoping  meetings.  The 
scoping  meetings  will  not  be  conducted 
as  evidentiary  hearings,  and  there  will 
be  no  questioning  of  the  speakers. 
However,  the  presiding  officer  may  ask 
for  clarification  of  statements  to  ensure 
that  DOE  fully  understands  the 
comments  and  suggestions.  Persons 
wishing  to  speak  should  register  outside 
of  the  meeting  room.  The  presiding 
officer  will  establish  the  order  of 
speakers,  which  most  likely  will  be 
public  officials  first,  followed  in  turn  by 
group  representatives  and  individuals. 
The  presiding  officer  will  establish  any 
additional  procedures  necessary  for  the 
orderly  conduct  of  the  meetings.  To 
ensure  that  all  persons  wishing  to  make 
a  presentation  are  given  the 
opportunity,  a  5-minute  Umit  will  be 
enforced  for  each  speaker,  with  the 
exception  that  public  officials  and 
representatives  of  groups  will  be 
allotted  10  minutes  each.  Comment 
cards  will  also  be  available  for  those 
who  would  prefer  to  submit  their 
comments  in  written  form.  In  order  to 
solicit  individual  viewpoints  and 
facilitate  interactive  communication 
between  participants  and  DOE 
representatives,  the  Department,  in 
parallel  with  the  formal  scoping 
meeting,  will  establish  a  separate  area 
for  questions  and  informal  discussion 
regarding  the  project.  These  discussions 
will  be  informal  in  nature  and  no  formal 
transcript  will  be  recorded. 

DOE  will  prepare  transcripts  of  the 
scoping  meetings,  which  will  be 
available  for  public  review  in  the 
following  reading  rooms: 

1.  U.S.  Department  of  Energy, 
Freedom  of  Information  Public  Reading 
Room,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue,  SW. 
Washington.  DC.  20585, Telephone: 
(202) 586-6020. 
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2.  U.S.  Department  of  Energy  Reading 
Room,  Federal  Building,  200 
Administration  Road,  Oak  Ridge, 
Tennessee  37831,  Telephone:  (615)  576- 
1216. 

3.  U.S.  Department  of  Energy  Public 
Reading  Room,  1776  Science  Center 
Drive,  Idaho  Falls,  Idaho  83415, 
Telephone:  (208)  526-1144. 

4.  Environmental  Restoration 
Community  Reading  Room,  Museum 
Park  Offices,  15th  &  Central.  Los 
Alamos,  New  Mexico  87544,  Telephone: 
(505) 655-5000. 

Speakers  who  wish  to  provide 
additional  information  for  the  record 
should  submit  such  information  to:  Mr. 
Jimmie  P.  Mulkey,  Office  of  Facihties, 
Fuel  Cycles  and  Test  Programs.  Office  of 
Nuclear  Energy,  U.S.  Department  of 
Energy,  NE-473,  GTN,  Washington,  DC 
20585,  Telephone:  (301)  903-5481. 

DOE  reserves  the  right  to  change 
dates,  times,  locations  of  the  meetings, 
and  the  procedures  for  conducting  the 
meetings,  if  necessary.  Notification  of 
changes  will  be  annoimced  in  the  local 
media. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  ANS  are 
addressed,  DOE  invites  both  written  and 
oral  comments  on  the  proposed  scope 
and  content  of  the  EIS  from  all 
interested  parties.  Oral  comments  will 
be  received  at  the  formal  public  scoping 
meetings.  Written  comments  can  be 
submitted  at  the  formal  public  scoping 
meetings  or  sent  directly  to:  Mr.  Jimmie 
P.  Mulkey,  Office  of  Facilities,  Fuel 
Cycles  and  Test  Programs.  Office  of 
Nuclear  Energy,  U.S.  Department  of 
Energy,  NE-473.  GTN.  Washington.  DC 
20585.  Telephone:  (301)  903-5481. 

Written  and  oral  comments  will  be 
given  equal  consideration  during  the 
scoping  process.  Written  comments  not 
submitted  at  the  June  16,  23,  and  30 
scoping  meetings  should  be  postmarked 
by  July  15, 1993  (to  Mr.  Jimmie  P. 
Mulkey  as  listed  above),  to  ensure 
consideration.  Late  comments  will  be 
considered  to  the  extent  practicable. 

Issued  in  Washington,  DC.  on  May  25. 
1993. 

Raymoad  P.  Benibe. 

Acting  Assistant  Secretary.  Environment, 

Safety  and  Health. 

IFR  Doc  93-12846  Filed  5-27-93;  8:45  am) 

MUJNO  coot  Mi».M-» 


Federal  Energy  Regulatory 
Commieaion 

[ProlMt  Noii.  2341-004  and  2350-005 
Georgia] 

Georgia  Power  Co.;  Availability  of 
Environmental  Aaaeaament 

May  24, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  subsequent  license  for 
the  existing  Langdale  and  Riverview 
Projects,  located  on  the  Chattahoochee 
River  in  Chambers  County,  Alabama 
and  Harris  County,  Georgia,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  projects.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
projects  and  has  concluded  that 
issuance  of  subsequent  licenses  for  the 
projects,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
Loia  D.  Cashell. 
Secretary. 

(FR  Doc  93-12666  Filed  5-27-93;  8:45  am) 
MUMQ  COM  srir-oi-M 


[ProJMt  Na  1991  Idaho] 

Bonnera  Ferry,  City  of;  Intent  To  RIe 
an  Application  for  a  New  Ucenae 

May  24, 1993. 

Take  notice  that  the  City  of  Bonners 
Ferry,  Idaho,  the  existing  licensee  for 
the  Moyie  River  Hydroelectric  Project 
No.  1991,  filed  a  timely  notice  of  Intent 
to  file  an  application  for  a  new  license, 
pursuant  to  18  CFR  16.6  of  the 
Conunission's  Regulations.  The  original 
license  for  Project  No.  1991  was  issued 
effective  April  1. 1948,  and  expires 
March  31. 1998. 

The  project  is  located  on  the  Moyie 
River,  a  tributary  of  the  Kootenai  River. 
In  Boundary  County.  Idaho.  The 
principal  works  of  the  Moyie  Project 
include  a  92-foot-high  concrete  dam;  a 
small  reservoir,  approximately  1.1  miles 
long;  a  combination  penstock/pressure 
tunnel  system,  990  feet  long; 
bifurcations  of  36-  48- ,  and  60-inch 
penstocks  to  three  powerhouses  rated  at 
450, 1,500.  and  2000  kW;  a  substation; 


a  13.8  kV  transmission  linc;^  and 
appurtenmit  facilities. 

Pursuant  to  18  CFR  16.7.  the  Hcensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  102  Main  Street,  Bonners 
Ferry.  Idaho  83805.  Attn:  Mike 
Woodward,  Phone  (208)  267-3105.  This 
information  is  also  available  from  CH2M 
HILL,  700  Clearwater  Lane,  Boise,  Idaho 
83702,  Attn:  John  Lincoln  Phone  (208) 
345-5310. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  March  31, 1996. 
Lois  D.  CuheU, 
Secretary. 
(FR  Doc.  93-12671  Filed  S-27-93;  8:45  ami 

BOIMG  CODE  •717-ei-M 


[Project  Na  2613-005  Maine] 

Central  Maine  Power  Co.,  Madison 
Paper  Industries,  Scott  Paper  Co., 
Merimli  Limited  Partnership,  Augusta 
Development  Corp.;  Soliciting 
Appllcationa 

May  24, 1993. 

On  December  24, 1991.  Central  Maine 
Power  Company,  Madison  Paper 
Industries,  Scott  Paper  Company, 
Merimil  Limited  Partnership,  and 
Augusta  Development  Corp.  (Licensees), 
the  existing  Licensees  for  the  Moxie 
Project  No.  2613,  filed  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act) 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986.  The  original  license  for  Project 
No.  2613  was  issued  effective  April  1, 
1962  and  expires  December  31, 1993. 

The  project  is  located  on  the  Moxie 
Stream  in  Somerset  County,  Maine.  The 
principal  project  works  consist  of  a 
main  dam,  three  closure  dams,  an 
earthen  dike,  a  2,231-acre  and  35,000 
acre-foot  impoundment,  and 
appurtenant  facihties.  The  Moxie 
Ftoject  is  a  storage  reservoir  with  no 
hydroelectric  generating  facilities. 

Pursuant  to  §  16.20  of  the 
Commission's  regulations,  the  deadline 
for  filing  an  application  for  new  license 
and  any  competing  applications  was 
December  31, 1991.  The  Licensees  filed 
an  application  for  license  on  December 
24. 1991.  On  April  1. 1993.  the 
Licensees  filed  a  notice  of  withdrawal  of 
its  license  application,  which  became 
effective  April  16, 1993.  Therefore. 
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pursuant  to  §  16.25  of  the  Commission's 
regulations,  the  Commission  is 
soliciting  applications  from  potential 
applicants  other  than  from  the  existing 
Licensees. 

Pursuant  to  §  16.19  of  the 
Commission's  regulations,  the  Licensees 
are  required  to  make  available  certain 
information  described  in  §  16.7  of  the 
Commission's  regulations.  Such 
information  is  available  for  the 
Licensees  at  Central  Maine  Power 
Company,  Edison  Drive.  Augusta.  ME. 
04336. 

A  potential  applicant  that  files  a 
notice  of  intent  within  90  days  from  the 
date  of  issuance  of  this  notice:  (1)  May 
apply  for  a  license  under  part  I  of  the 
Act  and  part  4  (except  section  4.38)  of 
tlie  Commission's  regulations  within  18 
months  of  the  date  on  which  it  files  its 
notice:  and  (2)  must  comply  with  the 
requirements  of  §  16.8  of  the 
Commission's  regulations. 
Lois  D.  Cashell. 
Secretary. 
IFR  Dcx:.  93-12668  Filed  5-27-93;  8:45  am] 

BtLUNQ  COOe  «717-01-M 

[Docket  Nos.  IS93-29-000:  OR93-4-000] 

Chevron  Pipe  Line  Co.;  Complaint  and 
Request  for  Investigation  and  Hearing, 
and  Motion  for  Emergency  Action, 
Consolidation  and  Exceptions  to  Order 
of  Oil  Pipeline  Board 

May  24, 1993. 

On  April  5. 1993,  as  supplemented  on 
April  16. 1993,  Chevron  Pipe  Line 
Company  filed  FERC  Tariff  No.  311  with 
a  proposed  eH'ective  date  of  May  10, 
1993.  FERC  tariff  No.  311  is  a  local  and 
proportional  tariff  applying  to  the 
transportation  and  gathering  of  crude 
petroleum  from  points  in  Louisiana  to 
points  in  Louisiana  and  Mississippi. 
Chevron  states  that  the  filing  is  l^ing 
made  to  suspend  receipt  of  crude  oil 
from  barges  at  Empire  Terminal  to  allow 
for  the  evaluation  of  repairs  necessary  to 
continue  the  operation  of  the  barge 
dock.  Chevron  expects  to  complete  this 
evaluation  by  September  1, 1993. 

On  April  27, 1993,  Croydon 
Resources,  Inc.  (CRI),  a  user  of  the  barge 
dock  at  the  Empire  Terminal,  filed  its 
motion  to  intervene,  protest,  complaint 
and  request  for  investigation  in  Docket 
Nos.  IS93-29-000  and  OR93-4-000.  On 
May  7, 1993,  the  Oil  Pipeline  Board 
issued  its  order  in  Docket  No.  1393-29- 
000  accepting  Chevron's  tariff  and 
supplement  for  fihng,  and  denying  the 
protests  of  CRI,  Coastal  States  Trading, 
Inc.,  and  Petroleum  Networks,  Inc.  In 
that  order,  the  Board  observed  that  it 
does  Pot  have  the  delegated  authority  to 


act  on  complaints.  It  therefore  declined 
to  act  on  the  complaint  of  CRI. 

CRI's  complaint,  assigned  Docket 
OR93-4h-000,  alleges  that  Chevron's 
tariff  change  violates  its  common  carrier 
obligation  under  the  Interstate 
Commerce  Act  (ICA),  49  App.  U.S.C  1. 
et  seq.  (1988),  and  that  Chevron's  FERC 
Tariff  No.  311  abrogates  the  cost-based 
ratemaking  principles  of  the 
Commission. 

On  May  14, 1993,  CRI  filed  a  motion 
for  emergency  action,  consolidation  and 
exceptions  to  the  order  of  the  Oil 
Pipeline  Board.  It  reiterated  its 
contention,  first  aired  in  its  April  27 
pleading,  that  "CRI  will  be  forced  out  of 
business  if  the  barge  dock  remains 
closed  until  September,  1993,  the 
projected  date  for  resuming  barge  dock 
operations  pursuant  to  Chevron's  FERC 
Tariff  No.  311."  (Motion.p.  3) 

Pursuant  to  Rule  206  of^the 
Commission's  Rules  of  Practice  and 
Procedure.  Chevron  is  directed  to 
answer  the  complaint  of  CRI  within  ten 
(10)  days  after  publication  of  this  notice 
in  the  Federal  Register  in  the  form 
required  by  Rule  213.  All  parties  are 
hereby  granted  twenty  (20)  days  to 
answer  the  CRI  motion  for  emergency 
action,  consolidation  and  exceptions  to 
the  order  of  the  Oil  Pipeline  Board.  Any 
person  desiring  to  answer  shall  file  the 
original  and  14  copies  of  such  answer 
with  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-12667  Filed  5-27-93;  8:45  ami 

BIUJNO  COOC  «717-01-«l 

rOocket  No.  CP93-347-000] 

Cotumt>la  Gulf  Transmission  Co., 
Application 

May  24, 1993. 

Take  notice  that  on  May  18, 1993. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.O.  Box  683,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP93- 
346-000,  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act.  for 
an  order  permitting  and  approving 
abandonment  of  a  transportation  and 
exchange  service  provided  under  Rate 
Schedule  X-62  to  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco).  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Columbia  Gulf  explains  that  it 
exchanged  up  to  50,000  Mcf  of  natural 
gas  per  day  through  existing  facilities, 
including  those  of  Sea  Robin  Pipeline 


Company,  at  interconnections  near 
Erath,  Rayne  and  Terrebonne  Parish, 
Louisiana.'  Transco  informed  Columbia 
Gulf  by  letter  dated  April  5. 1993,  that 
it  desired  the  service  to  be  terminated 
effective  May  4, 1994.  Accordingly, 
Columbia  Gulf  filed  to  abandon  the 
service  herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  )ime  7, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211]  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beheves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  93-12669  Piled  5-27-93;  8:45  am] 

MLUNO  COOC  t717-Ot-H 


<  Sm  ordar  ianMd  in  a  FERC  1  61 J48  (>979), 
HiMn<M  9  FERC  1  ei,3M  (1979). 
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[Docket  No.  CP92-203-004] 

K  N  WattentMrg  Transmission  Limited 
Liability  Company;  Compliance  Filing 

May  24, 1993. 

Take  notice  that  on  May  12, 1993,  K 
N  Wattenberg  Transmission  Limited 
Liability  Company  (K  N  Wattenberg), 
P.O.  Box  281304,  Lakewood,  CO  80228- 
8304,  filed  a  compliance  filing  and  a 
request  for  waivers  of  the  provisions  of 
Order  No.  636  in  the  referenced  docket. 

K  N  Wattenberg  states  that  by  order 
issued  January  15, 1993,  the 
Commission  authorized  K  N  Wattenberg 
to  acquire  and  operate  a  portion  of 
Panhandle  Eastern  Pipe  Line  Company's 
Wattenberg  System.  K  N  Wattenberg 
further  states  that  on  April  1. 1993,  it 
submitted  an  original  FERC  Gas  Tariff 
which  included  changes  required  by  the 
January  15. 1993,  Order  to  bring  K  N 
Wattenberg  in  compliance  with  part  284 
of  the  Commission's  Regulations. 

K  N  Wattenberg  states  that  since  its 
application  was  filed  prior  to  the 
issuance  of  Order  No.  636.  the 
Commission  determined  that  there  may 
be  certain  revisions  required  for  K  N 
Wattenberg  to  come  into  compliance 
with  Order  No.  636.  K  N  Wattenberg 
further  states  that  the  Commission 
ordered  K  N  Wattenberg  to  make  its 
Order  No.  636  compliance  filing  within 
90  days  of  the  date  of  K  N  Wattenberg's 
acceptance  pf  its  certificate,  which  was 
February  11. 1993. 

K  N  Wattenberg  states  that  it  is  in 
compliance  with  the  requirements  of 
Order  No.  636,  with  three  exceptions. 
First.  K  N  Wattenberg  does  not  have  in 
place  a  capacity  release  mechanism. 
Second.  K  N  Wattenberg  does  not  have 
a  "right-of-first-refusal"  provision. 
Finally.  K  N  Wattenberg's  electronic 
bulletin  board  does  not  contain 
provisions  for  posting  information 
related  to  capacity  releases  and 
potentially  available  capacity  subject  to 
the  right  of  first  refusal. 

K  N  Wattenberg  states  that  at  present 
it  does  not  have  any  executed 
agreements  for  firm  transportation 
service  on  its  system.  K  N  Wattenberg 
therefore  requests  that  the  Commission 
waive  these  three  requirements.  K  N 
Wattenberg  states  that  it  commits  to 
making  the  necessary  filing  with  the 
Commission  Within  30  days  after  it 
contracts  with  a  firm  shipper. 

Any  person  desiring  to  intervene  or 
protest  said  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211.  All  protests 


should  be  filed  on  or  before  June  7, 

1993.  Protests  will  be  considered  by  the 

Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  the  protestants  parties 

to  thi9  proceeding.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-12672  Filed  5-27-93;  8:45  am) 

BiLUNO  CODE  t717-01-M 

[Docket  No.  CP9S-34&-000] 

United  Gas  Pipe  Line  Co.;  Request 
Under  Blanket  Authorization 

May  24, 1993. 

"Take  notice  that  on  May  19. 1993. 
United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP93- 
348-000,  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  install  a  noe-inch  sales 
tap  through  which  United  will  make 
natural  gas  deliveries  in  Lincoln 
County,  Mississippi  to  Mississippi  Gas 
Corporation  (MGC),  a  jurisdictional 
sales  customer  under  United's  G  Rate 
Schedule,  under  the  authorization 
issued  in  Docket  No.  CP82-430-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  states  that  it  currently  makes 
sales  to  MGC  in  its  Bogue  Chitto  billing 
area  pursuant  to  a  service  agreement 
dated  October  1, 1991.  United  further 
states  that  the  volumes  proposed  to  be 
delivered  to  MGC  will  be  within  the 
currently  effective  entitlements  of  175 
MMBtu  per  day  for  the  Bogue  Chitto 
billing  area.  It  is  estimated  that  the  cost 
for  installation  of  the  sales  tap  will  be 
$1,200.  and  MGC  will  reimburse  United 
for  the  cost  of  construction. 

United  states  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers,  and  that  its 
tariff  does  not  prohibit  the  proposed 
sales  tap. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
8 157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-12670  Filed  5-27-93:  8:45  am) 

BILUNO  CODE  STir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4660-2] 

Notice  of  Public  Water  Supervision 
Program:  Program  Revision  for  the 
State  of  New  Hampshire — Correction 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  beginning 
on  page  21719  in  the  issue  of  Friday, 
April  23.  1993.  make  the  following 
correction:  On  page  21720  in  the  first 
column  on  Hnes  9. 15  and  21.  replace 
"(date)"  with  "June  28. 1993." 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Johnson.  U.S.  Environmental 
Protection  Agency— Region  I.  Ground 
Water  Management  and  Water  Supply 
Branch.  JFK  Federal  Building.  Boston. 
MA  02203.  Telephone:  (617)  565-3613. 

Dated:  May  20, 1993. 
AlWong, 

U.S.  Environmental  Protection  Agency — 
Region  I,  Ground  Water  Management  and 
Water  Supply  Branch . 
IFR  Doc.  93-12754  Filed  5-27-93;  8:45  am] 

BILUNO  CODE  a6eO-60-P 


[FRL  4660-7]  • 

Campo/Cottonwood  Creek  Aquifer, 
San  Diego  County,  CA:  Sole  Source 
Aquifer  Determination 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Final  determination. 

SUMMARY:  Pursuant  to  §  1424(e)  of  the 
Safe  Drinking  Water  Act,  the  Regional 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  9  has  determined  that  the 
Campo/Cottonwood  Creek  Aquifer  is  a 
sole  or  principal  lource  of  drinking 
water  for  the  population  in  the  vicinity 
of  the  commimities  of  Boulevard, 
Campo,  and  Pine  Valley  in  eastern  San 


Diego  County,  California.  The  Regional 
Administrator  has  determined  that 
contamination  of  this  aquifer  would 
create  a  significant  hazard  to  public 
health.  As  a  result  of  this  determination, 
Federally  financially  assisted  projects 
constructed  anywhere  in  the  designated 
area  will  be  subject  to  EPA  review  to 
ensure  that  they  are  designed  so  as  to 
not  create  a  significant  hazard  to  public 
health. 

ADDRESSES:  The  data  upon  which  this 
designation  is  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  EPA, 
Region  9,  Water  Management  Division, 
12th  Floor,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Matthew  Hagemann,  EPA,  Region  9, 
Groundwater  Protection  Section  (W-6- 
3),  (415)  744-1834. 


Federal  RegJrter  /  Vol.  58.  No.  102  /  Friday.  May  28.  1993  /  NoUces 


31025 


I.  Background 

Section  1424(e)  of  the  Safe  Drinking  Water 
Act  states  that  if  the  Administrator 
determines,  on  his  own  initiative  or  upon 
petition,  that  an  area  has  an  aquifer  which  is 
the  sole  or  principal  drinking  water  source 
for  the  area  and  which,  if  contaminated, 
would  create  a  significant  hazard  to  public 
health,  he  shall  publish  notice  of  that 
determination  in  the  Federal  Register.  After 
the  publication  of  any  such  notice,  no 
commitment  for  Federal  financial  assistance 
(through  a  grant,  contract,  loan  guarantee,  or 
otherwise)  may  be  entered  into  for  any 
project  which  the  Administrator  determines 
may  contaminate  such  aquifer  through  a 
recharge  zone  so  as  to  create  a  significant 
hazard  to  public  health,  but  a  commitment 
for  Federal  financial  assistance  may.  if 
authorized  imder  another  provision  of  law, 
be  entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate  the 
aquifer. 

In  1987,  EPA  delegated  authority  to 
designate  Sole  Source  Aquifers  to  EPA 
Regional  Administrators. 

On  August  22, 1991,  Backcountry 
Against  Dumps  (BAD)  submitted  a 
petition  for  Sole  Source  Aquifer 
Designation  to  EPA  Region  9.  After  BAD 
submitted  additional  information 
pursuant  to  EPA's  request.  EPA 
determined  the  petition  to  be  complete 
in  a  letter  to  BAD  on  February  11, 1992. 
EPA  conducted  a  public  hearing  in  Pine 
Valley,  Cahfomia  on  July  9, 1992.  The 
public  comment  period  on  the  petition 
closed  on  July  24. 1992. 

II.  Basis  for  Determination 

The  factors  to  be  considered  by  the 
Regional  Administrator  in  the 
designation  of  an  area  under  Section 
1424(e)  of  the  Safe  Drinking  Water  Act 
are:  (1)  Whether  the  aquifer  is  the  area's 
sole  or  principal  source  of  drinking 
wflter  and;  (2)  whether  contamination  of 


the  aquifer  would  create  a  significant 
hazard  to  pubfic  health. 

Chi  the  basis  of  information  available 
to  EPA,  the  Regional  Administrator  has 
made  the  following  findings,  which  are 
the  basis  for  the  determination: 

1.  The  Campo/Cottonwood  Creek 
Aquifer  currently  serves  as  the  sole  or 
principal  source  of  drinking  water  for 
the  residents  of  the  Campo/Cottonwood 
Creek  area. 

2.  Contamination  of  the  aquifer  would 
create  a  significant  hazard  to  public 
health.  There  is  no  economically 
feasible  alternative  drinking  water 
source,  or  combination  of  sources  near 
the  designated  area.  Potential  sources  of 
contamination  include:  cesspools, 
landfills,  and  highway  and  rail 
accidents.  Contamination  of  the  aquifer 
could  become  widespread  through 
groundwater  flow  in  regionally 
extensive  fractures. 

3.  The  determination  of  the  boundary 
of  the  Sole  Source  Aquifer  is  consistent 
with  EPA's  Sole  Source  Aquifer 
Designation  Decision  Pro<»ss:  Petition 
Review  Guidance  (Office  of 
Groundwater  Protection,  1987). 

m.  Description  of  the  Campo/ 
Cottonwood  Creek  Sole  Source  Aquifer 

The  Campo/Cotton  wood  Creek  Sole 
Source  Aquifer  underhes  a  400  square- 
mile  area  in  San  Diego  County, 
California  about  20  miles  west  of  El 
Cajon.  Cahfomia.  This  area 
encompasses  the  communities  of  Pine 
Valley  to  the  north,  Live  Oak  Springs  to 
the  south.  Barrett  Junction  to  the  west, 
and  the  U.S./Mexican  border  to  the 
south.  The  Campo/Cottonwood  Creek 
Sole  Source  Aquifer  is  ixnconfined  and 
groundwater  occurs  in  three 
interconnected  water-bearing  units 
beneath  the  area:  (1)  highly  weathered 
residuum  formed  atop  the  igneous  rock; 
(2)  partly  weathered  to  unweathered 
fractured  intrusive  igneous  rock  and;  (3) 
alluvium.  The  yields  from  wells 
completed  in  the  residuum  and  the 
fractured  igneous  rock  vary  bom  0  to  40 
gallons  per  minute.  Yields  of  50  to  210 
gallons  per  minute  have  been  reported 
in  the  alluvium.  Numerous  springs  in 
the  eastern  portion  of  the  petitioned 
area  yield  a  maximum  of  9  gallons  per 
minute. 

IV.  Information  Used  in  the 
Determination 

The  information  used  in  the 
determination  includes  the  petition  and 
the  amended  petition  as  submitted  by 
BAD.  In  addition,  the  determination  is 
based  on  EPA's  'Technical  Support 
Document"  (TSD).  The  TSD  is  in  turn 
based  upon  reviews  of  relevant 
bydrogeological  studies  in  the  area. 


These  documents  are  available  to  the 
public  and  may  be  inspected  during 
business  hours  at  the  EPA,  Water 
Management  Division.  12th  Floor.  75 
Hawthorne  Street,  San  Francisco. 
California. 

V.  Project  Review 

EPA  Region  9  will  seek  to  work  %vith 
the  Federal  Agencies  that  may  in  the 
future  provide  financial  assistance  to 
projects  within  the  boundaries  of  the 
Campo/Cottonwood  Creek  Sole  Source 
Aquifer.  EPA  will  seek  to  develop 
agreements  with  other  Federal  agencies 
whereby  EPA  will  be  notified  of 
proposed  commitments  of  Federal 
financial  assistance  for  projects  which 
could  contaminate  the  aquifer.  In  the 
event  that  a  Federal  financially  assisted 
project  could  contaminate  the  Campo/ 
Cottonwood  Creek  Sole  Source  Aquifer 
through  its  recharge  zone  so  as  to  create 
a  significant  hazard  to  public  health,  no 
commitment  of  Federal  financial 
assistance  will  be  made.  However,  a  ■ 
commitment  for  Federal  financial 
assistance  may,  if  authorized  under 
another  provision  of  law,  be  entered 
into  to  plan  or  design  the  project  to 
insure  it  will  not  contaminate  the 
aquifer. 

Although  the  project  review  process 
cannot  be  delegated,  EPA  will  consider. 
to  the  maximum  extent  possible,  any 
existing  or  future  state,  tribal,  and  local 
control  mechanisms  in  protecting  the 
groundwater  quality  of  the  aquifer.  EPA 
will  also  coordinate  any  Federal 
financially  assisted  project  with  state, 
tribal,  and  local  agencies. 

VI.  Summary  and  Discussion  of  Public 
Comments 

EPA  received  51  letters  during  the 
public  conunent  period.  Of  the  letters, 
46  were  in  support  of  the  designation. 
1  was  in  opposition  to  the  designation, 
and  4  were  neither  in  favor  or 
opposition  to  the  designation  but 
requested  additional  technical 
information.  EPA  also  received  435  pre- 
printed postcards  in  support  of 
designation.  Thirty-six  people  spoke  at 
the  pubUc  hearing  held  in  Pine  Valley, 
Cahfomia  on  July  9. 1992.  Of  the 
speakers,  31  supported  designation,  and 
five  neither  supported  nor  opposed  it, 
but  asked  that  EPA  obtain  additional 
information.  The  public's  written  and 
oral  comments  are  fully  addressed  in 
EPA's  Responsiveness  Summary  and 
Ttfchnical  Support  Document,  which  are 
available  to  the  public  during  normal 
business  hours  at  the  above  address. 

Vn.  Economic  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
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U.S.C.  605(b),  I  hereby  certify  that  the 
attached  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  this 
certification,  the  term  "small  entity" 
shall  have  the  same  meaning  as  given  in 
Section  601  of  the  RFA.  This  action  is 
only  applicable  to  the  area  within  the 
boundaries  of  the  Campo/Cottonwood 
Creek  Sole  Source  Aauifer.  The  only 
affected  entities  will  oe  those 
businesses,  organizations,  or 
governmental  jurisdictions  that  request 
Federal  financial  assistance  for  projects 
which  have  the  potential  for 
contaminating  the  aquifer  so  as  to  create 
a  significant  hazard  to  public  health. 
EPA  does  not  expect  to  be  reviewing 
small,  isolated  commitments  of 
financial  assistance  on  an  individual 
basis  unless  a  cumulative  impact  on  the 
aquifer  is  anticipated;  accordingly,  the 
number  of  affected  small  entities  will  be 
minimal. 

For  those  small  entities  which  may  be 
subject  to  review,  the  impact  of  today's 
action  will  not  be  significant.  For  most 
projects  subject  to  this  review,  a  ground 
water  impact  assessment  will  be 
required  pursuant  to  other  federal  laws, 
such  as  the  National  Environmental 
Policy  Act,  as  amended  (NEPA),  42 
U.S.C.  4321,  et  seq.  Integration  of  those 
related  reviews  with  sole  source  aquifer 
review  will  allow  EPA  and  other  federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  financial  assistance, 
thus  minimizing  any  adverse  effect  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  $100  milhon  or  more  on  the 
economy,  will  not  cause  any  major 
increase  in  costs  or  prices,  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
in  domestic  or  export  markets.  Today's 
action  only  affects  the  area  within  the 
boimdaries  of  the  Campo/Cottonwood 
Creek  Sole  Source  Aquifer  area.  As  a 
result  of  this  action,  no  commitment  of 
Federal  financial  assistance  (through  a 
grant,  contract,  loan  guarantee,  or 
otherwise)  may  be  entered  into  for  any 
project  which  the  Administrator 
determines  may  contaminate  such 
aquifer  through  a  recharge  zone  so  as  to 


create  a  significant  hazard  to  public 
health,  but  a  commitment  for  Federal 
financial  assistance  may,  if  authorized 
under  another  provision  of  law,  be 
entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

Dated:  May  5, 1993. 
John  Wise, 

Acting  Regional  Administrator. 
(FR  Doc.  93-12753  Filed  5-27-93;  8:45  am] 
MUMQ  cooe  wco-afr-^ 

[OPPTS-140210;  FRL-4585-7] 

Access  to  Confidential  Business 
Information  by  Battelle  Memorial 
Institute 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Battelle  Memorial  Institute 
(BMI),  of  Columbus,  Ohio,  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4,  5,  6,  8. 11,  and 
21  of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  June  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW.. 
Washington,  DC  20460,  (202)  554-1404, 
TDD;  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-D2-0139, 
contractor  BMI,  of  505  King  Avenue, 
Columbus,  OH,  will  assist  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  conducting  statistical  design  and 
analysis  of  human  monitoring  and 
various  data  collection  activities  in 
support  of  OPPT  activities. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-D2-0139.  BMI  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5, 6,  8, 11,  and  21  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  BMI 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5,  6,  8, 11.  and  21  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4,  5,  6,  8. 11,  and  21  of  TSCA 


that  EPA  may  provide  BMI  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters  and  BMI's  Columbus, 
OH  facility  only. 

BMI  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
"Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  Before  access  to  TSCA 
GBI  is  authorized  at  BMI's  site.  EPA  will 
approve  BMI's  security  certification 
statement,  perform  the  required 
inspection  of  its  facility,  and  ensure  that 
the  facility  is  in  compliance  with  the 
manual.  Upon  completing  review  of  the 
CBI  materials,  BMI  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1995. 

BMI  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  April  30, 1993. 

George  A.  Bonina, 

Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  93-12764  Filed  5-27-93;  8:45  ami 
eaiMO  CODE  6S60-6fr-f 


[ER-FRL-4620-9] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency 

Office  of  Federal  Activities,  General 
Information  (202)  260-5076  or  (202) 
260-5075.  Weekly  Receipt  of 
Environmental  Impact  Statements  Filed 
May  17, 1993  Through  May  21. 1993 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  930168.  DRAFT  EIS.  FHW,  NY.  NY- 
9A  Reconstruction  Project,  Battery  Place  lo 
59th  Street  along  the  western  edge  of 
Manhattan,  Funding  and  Approval  of 
Permits.  New  York  County,  NY.  Due:  July 
12. 1993,  Contact:  Harold  J.  Brown  (518) 
472-3616. 

EIS  No.  930169,  DRAFT  EIS.  AFS.  MS.  Porter 
Creek  Recreation  and  Lake  Complex, 
Development  and  Construction,  COE 
Section  404  Permit  and  Land  Acquisition, 
Homochitto  National  Forest,  Bude  Ranger 
District.  Franklin  County,  MS,  Due:  July 
12, 1993.  Contact:  Gary  W.  Bennett  (601) 
384-5876. 

EIS  No.  930170.  DRAFT  EIS.  AFS,  OR.  Camas 
Salvage  Timber  Sales.  Restoration  and  Off- 
Highway  Vehicle  Trail  Complex  Projects. 
Implementation,  Umatilla  National  Forest. 
North  Fork  John  Day  Ranger  District. 
Umatilla  and  Union  Counties,  OR.  Due: 
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July  23, 1993.  Contact:  Jeff  Hammes  (503) 
427-3231. 

EIS  No.  930171.  DRAFT  EIS.  FHW,  WA.  I- 
5/196fh  Street  SW/WA-524  Interchange 
Project,  Improvements,  Funding,  NPDES 
and  <X)E  Section  404  Permits,  Snohomish 
County.  WA.  Due:  July  19. 1993.  Contact: 
Barry  F.  Morehead  (206)  753-2120. 

EIS  No.  930172.  DRAFT  EIS.  AFS,  AK. 
Campbell  Timber  Sale,  Implementation, 
Tongass  National  Forest,  Stikine  Area.  AK, 
Due:  July  14, 1993,  Contact:  Meg  Mitchell 
(907)  874-2323. 

EIS  No.  930173,  HNAL  EIS.  GSA.  GA. 
Atlanta  Federal  Center  Consolidation  for 
the  housing  of  several  Federal  Agencies, 
Site  Specific,  Rich's  Department  Store, 
Martin  Luther  King,  Jr.  Drive,  Atlanta,  GA, 
Due:  June  28, 1993,  Contact:  Judith  M. 
Cobb  (404)  331-7780. 
Dated:  May  25, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 

IFR  Doc.  93-12751  Filed  5-27-93;  8:45  am) 

BlUINa  CODE  tStO-SO-O 


[ER-FRL-4621-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  10, 1993  through  May  14. 
1993  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c}  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  wras  published  in  FR 
dated  April  09. 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-APH-A82123-00  Rating 
EC2,  Medfly  (Mediterranean  Fruit  Fly) 
Cooperative  Eradication  Program, 
Implementation,  AL.  AZ.  CA.  FL.  GA. 
LA,  MS.  SC  and  TX. 

Summary:  EPA  had  environmental 
concerns  with  the  proposed  program 
regarding  information  on  site-specific 
characteristics,  monitoring,  endangered 
species,  and  pesticide  use.  Additional 
information  on  these  subjects  was 
requested. 

ERP  No.  D-FHW-E40332-FL  Rating 
EC2.  FL-312  Extension  Project. 
Construction,  FL-207  to  US  l/FL-5 
north  of  the  City  of  St.  Augustine, 
Funding.  Right-of-Way  Permit.  COE 
Section  404  and  NPDES  Permits,  St. 
John  County.  FL. 

Summary:  EPA  concluded  that  the 
major  impact  to  the  natural  environment 
from  the  proposed  roadway  would  be  to 


wetlands.  Information  on  wetland 
mitigation  and  noise  impacts  were  not 
adequate  to  assess  project  impacts. 

ERP  No.  I>-GSA-K40l95-tA  Rating 
E02,  Calexico  East  Border  Station 
Construction  and  Road  Construction. 
CA-7  between  the  near  Port  of  Entry 
and  CA-98  that  borders  the  United 
States  and  Mexico.  Funding  and  Right- 
of-Way  Permit.  City  of  Calexico. 
Imperial  County,  CA. 

Summary:  EPA  expressed 
environmental  objections  due  to 
potential  adverse  impacts  to  water 
quality  via  indirect  growrth  and  the 
accidental  release  of  hazardous  material. 

ERP  No.  IMJSN-KlllOl-GU  Rating 
E02.  US  Navy  Facilities  Relocation  and 
Development,  from  the  Republic  of  the 
Philippines  to  the  Territory  of  Guam. 
Implementation  and  COE  Section  404 
Permit.  GU. 

Summary:  EPA  expressed 
environmental  objections  because  of 
projected  exceedances  of  Federal  air 
quality  standards  for  sulfur  dioxide  and 
particulate  matter  due  to  upgrading  the 
Orote  Power  Plant  and  potential  impacts 
to  water  quality  and  biota  fi-om  harbor 
dredging  and  the  disposal  of  dredge 
sediments.  EPA  requested  information 
in  the  final  EIS  on  dredging  and 
disposal  impacts,  asbestos  and 
polychlorinated  biphenyls,  and  urged 
the  Navy  to  adopt  a  wide  variety  of 
pollution  prevention  measures  in  the 
Record  of  Decision  including  a 
comprehensive  hazardous  waste 
minimization  program  at  the  Guam 
military  facility. 

Final  EISs 

ERP  No.  F-AFS-K61124-CA  Echo 
Summit  Ski  Area  Site,  Operation  and 
Management.  Issue  Special  Use  Permit. 
El  Dorado  National  Forest,  Placerville 
Ranger  District,  El  Dorado  County.  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-L65189-ID  Steen 
Creek  Salvage  Timber  Sale,  Salvage 
Harvest  Timber  and  Possible  Road 
Construction,  Payette  National  Forest, 
Adams  County.  ID. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was  sent 
to  the  preparing  agency. 

ERP  No.  F-BOP-E81034-SC  Edgefield 
Low  Security  Federal  Correctional 
Institution.  Construction,  Operation  and 
Site  Selection.  Edeefield  County.  SC. 

Summary:  EPA  nad  no  objections  to 
this  project. 

ERP  No.  F-IBR-K28015-CA  Salinas 
Valley  Seawater  Intrusion  Program, 
Long-Term  Water  Supply.  Funding. 
COE  Section  10  and  404  Permits, 


Salinas  River.  Castroville.  Marina  and 
Fort  Ord  Areas.  Salinas  Valley. 
Monterey  County.  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  preparing  agency. 

Other 

ERP  No.  LF-NOA-A91057-00  Regime 
to  Govern  the  Incidental  Taking  of 
Marine  Mammals  during  Commercial 
Fishing  Operations  after  October  1, 
1993,  Development.  Management  and 
Permit  Approval. 

Summary:  EPA  had  no  objections  to 
the  activities  suggested  in  the 
document.  The  FEIS  has  adequately 
responded  to  many  of  the  comments 
that  EPA  raised  in  its  review  of  the  DEIS 
in  September.  1991. 

Dated:  May  25. 1993. 
William  D.  Dickersoii. 
Deputy  Director.  Office  of  Federal  ActiviUes. 
[FR  Doc.  93-12752  Filed  5-27-93;  8:45  am] 
BiLUNO  cooe  astfr-s^-u 


(FRL-4660-3] 

Minnesota:  Adequacy  Determination  of 
State  Municipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  tentative 
determination  on  application  of 
Minnesota  for  full  program  adequacy 
determination,  public  hearing  and 
public  comment  period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  will 
comply  with  the  revised  Federal  Criteria 
(40  CFR  part  258).  RCRA  section 
4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  permit  programs  for  MSWLFs, 
but  does  not  mandate  issuance  of  a  rule 
for  such  determinations.  The  EPA  has 
drafted  and  is  in  the  process  of 
proposing  the  State/Tribal 
Implementation  Rule  (STIR)  that  will 
provide  procedures  by  which  the  EPA 
will  approve,  or  partially  approve. 
State/Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  the 
approvals  are  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
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the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  beheves  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  MSWLF  permit  programs 
provide  interaction  between  the  State/ 
Tribe  and  the  owner/oi)erator  regarding 
site-specific  permit  conditions.  Only 
those  owners/operators  located  in 
States/Tribes  with  approved  MSWLF 
permit  programs  can  use  the  site- 
specific  flexibility  provided  by  40  CFR 
part  258  to  the  extent  the  State/Tribe 
MSWLF  permit  program  allows  such 
flexibiUty.  The  EPA  notes  that 
regardless  of  the  approval  status  of  a 
State/Tribe  and  the  permit  status  of  any 
facility,  the  revised  Federal  Criteria  will 
apply  to  all  permitted  and  unpermitted 
MSWLF  faciUUes. 

Minnesota  appUed  for  a 
determination  of  adequacy  imder 
section  4005  of  RCRA.  The  EPA 
reviewed  Minnesota's  application  and 
made  a  tentative  determination  that  all 
portions  of  Minnesota's  MSWLF  permit 
program  are  adequate  to  assure 
compUance  with  the  revised  Federal 
Criteria.  Minnesota's  appUcation  for 
program  adequacy  determination  is 
available  for  pubUc  review  and 
comment. 

Although  RCRA  does  not  require  the 
EPA  to  hold  a  hearing  on  any 
determination  to  approve  a  State/Tribal 
MSWLF  permit  program,  Region  5  has 
scheduled  an  opportunity  for  a  public 
hearing  on  this  tentative  determination. 
Details  appear  below  in  the  "DATES" 
section. 

DATES:  All  comments  on  Minnesota's 
application  for  a  determination  of 
adequacy  must  be  received  by  EPA 
Region  5  by  the  close  of  business  on  July 
28, 1993.  A  public  hearing  will  be  held 
at  the  Miimesota  Pollution  Control 
Agency  in  St.  Paul,  Minnesota,  on  July 
28, 1993.  Minnesota  will  participate  in 
the  public  hearing  held  by  the  EPA  on 
this  subject. 

ADDRESSES:  Copies  of  Miimesota 's 
application  for  adequacy  determiiiation 
are  available  between  9  a.m.  and  4  p.m. 
during  normal  working  days  at  the 
following  addresses  for  inspection  and 
copying:  Minnesota  Pollution  Control 
Agency,  520  Lafayette  Road.  St.  Paul. 
Minnesota  55155-3898;  and  U.S.  EPA 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois,  60604.  Attn:  Mr. 
Andrew  Tschampa.  mailcode  HRP-8J. 
All  written  comments  should  be  sent  to 
the  EPA  Region  5  Office. 
FOR  FURTHER  INFORIMATKM  CONTACT:  Mr. 
Andrew  Tschampa,  U.S.  EPA  Region  5, 
77  West  Jackson  Boulevard,  Chicago, 


Illinois  60604.  mailcode  HRP-8J, 
telephone  (312)  886-0976. 

SUPPI^MENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  the  EPA 
promulgated  revised  Federal  Criteria  for 
MSWLFs  (40  CFR  Part  258).  Subtitle  D 
of  RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  requires  States  to  develop 
permitting  programs  to  ensure  that 
MSWLFs  comply  with  the  revised 
Federal  Criteria.  Subtitle  D  also  requires 
in  section  4005  that  the  EPA  determine 
the  adequacy  of  State  MSWLF  permit 
programs  to  ensure  compliance  with  the 
revised  Federal  Criteria.  To  fulfill  these 
requirements,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  ^« 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  the  STIR.  The  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  adequate  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  the  revised 
Federal  Criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  the  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
who  fails  to  comply  with  an  approved 
MSWLF  program. 

The  EPA  will  determine  whether  a 
State/Tribe  has  submitted"  an  adequate 
program  based  on  the  interpretation 
oudined  above.  The  EPA  plans  to 
provide  more  specific  criteria  for  this 
evaluation  when  it  proposes  the  State/ 
Tribal  Implementation  Rule.  The  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  permit  program  before  it  gives 
full  approval  to  a  MSWLF  permit 
program. 

B.  State  of  Minnesota 

On  April  30, 1993,  Minnesota 
submitted  an  application  for  adequacy 
determijaation.  The  EPA  has  reviewed 


Minnesota's  application  and  has 
tentatively  determined  that  all  portions 
of  th«  State's  Subtitle  D  program  will 
ensure  compliance  with  the  revised 
Federal  Criteria. 

In  its  application.  Minnesota  proposes 
that  two  location  restrictions  in  the 
revised  Federal  Criteria  are  not 
applicc^le  in  the  State.  Minnesota 
provided  information  firom  the 
Minnesota  Geologic  Survey  that 
indicated  there  is  no  conclusive 
documentation  of  Holocene 
displacement  on  any  feult  in  the  State 
(40  CFR  258.13).  In  addition.  Minnesota 
provided  information  that  indicated  the 
State  is  not  in  an  active  seismic  region 
(40  CFR  258.14). 

In  its  application,  Minnesota  proposes 
to  use  two  general  permit  conditions, 
which  require  every  permittee  to  meet 
Federal  requirements  and  incorporate 
Federal  requirements  in  every  permit,  to 
meet  the  following  revised  Federal 
Criteria. 

1.  Daily  cover  (40  CFR  258.21) 

2.  Methane  monitoring  on  a  quarterly 
basis  (40  CFR  258.23) 

3.  Run-on  and  run-off  control  systems 
designed  to  manage  the  discharge  of 
a  24-hour,  25-year  storm  (40  CFR 
258.26) 

4.  Controls  to  stop  the  discharge  of 
pollutants  into  U.S.  waters  (40  CFR 
258.27) 

5.  Closure  activities  completed  within 
180  days  (40  CFR  258.60) 

6.  Post-closure  care  for  30  years  (40  CFR 
258.61) 

7.  Financial  assurance  hardship 
provision  for  public  and  private 
facilities  may  no  longer  be  utilized  (40 
CFR  258.74) 

Minnesota  also  indicated  in  its 
application  that  it  will  require  a 
composite  liner  that  consists  of  a 
synthetic  membrane  and  a  soil  barrier. 
In  addition,  the  State  proposes  to 
consider  a  Umited  number  of  alternative 
designs,  based  on  protection  of  the 
groundwater,  using  the  U.S.  EPA  HELP 
and  Multi-Method  models.  If  the 
alternative  liner  design  cannot  meet  the 
groundwater  protection  standards 
established  at  the  compliance  boundary, 
the  State  will  require  a  composite  liner. 

In  its  application,  Minnesota  proposes 
to  delete  a  number  of  constituents  from 
the  list  in  the  revised  Federal  Criteria 
for  detection  monitoring.  The  State 
provided  supporting  information  for  an 
alternative  monitoring  list  In  addition, 
the  State  proposes  that  if  violations 
occiu'  based  on  detection  monitoring, 
the  leachate  in  the  liner  system  will  be 
sampled  for  the  assessment  monitoring 
parameters  in  Appendix  II.  If  the 
concentrations  of  the  parameters  in  the 
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leachate  exceed  allowable  limits  as 
defined  in  Appendix  II,  those 
parameters  will  be  sampled  in  the 
monitoring  wells. 

Minnesota  proposes  in  its  application 
to  require  a  final  cover  system  that 
consists  of  clay  or  a  composite  cover 
that  consists  of  clay  and  a  synthetic 
membrane.  The  clay  system  will  be  used 
only  when  it  can  be  demonstrated,  using 
the  EPA  HELP  model,  that  the  clay 
infiltration  layer  achieves  a  better' 
efficiency  for  water  rejection  than  a 
cover  system  with  a  synthetic 
membrane. 

In  its  application,  the  State  proposes 
to  allow  a  municipality  to  pledge  its  full 
faith  and  credit  to  bond  for  corrective 
action  funds.  If  a  municipality  fails  to 
bond  when  the  funds  are  required,  the 
State  will  garnish  the  municipality's 
State  aid. 

The  revised  Federal  Criteria  require 
unfiltered  groundwater  samples  to  be 
used  in  a  laboratory  analysis.  Currently, 
Minnesota  allows  samples  to  be  filtered 
and  preserved  in  the  field.  The  EPA 
intends  to  revisit  this  issue  during  a 
proposed  rulemaking.  If  the  proposed 
rulemaking  upholds  the  ban  on  field 
filtering,  the  State  will  be  required  to 
come  into  compliance  with  the 
provisions  in  40  CFR  258.53(b).  In  the 
meantime,  the  State  will  not  be  given 
approval  of  this  reouirement. 

The  EPA  will  hold  a  public  hearing 
on  its  tentative  decision  on  July  28, 
1993.  ft-om  9  a.m.  to  12  p.m..  at  the 
Minnesota  Pollution  Control  Agency  in 
St.  Paul.  Minnesota.  Comments  can  be 
submitted  as  transcribed  from  the 
discussion  at  the  hearing  or  in  writing 
at  the  time  of  the  hearing.  The  public 
may  also  submit  written  comments  on 
the  EPA's  tentative  determination  until 
July  28. 1993.  Copies  of  Minnesota's 
application  are  available  for  inspection 
end  copying  at  the  location  indicated  in 
the  "ADDRESSES"  section  of  this  notice. 

The  EPA  will  consider  all  public 
comments  on  its  tentative  determination 
during  the  public  comment  period  and 
public  hearing.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
determination  of  inadequacy  for 
Minnesota's  program.  The  EPA  will 
make  a  final  decision  on  whether  or  not 
to  approve  Minnesota's  program  by 
September  15. 1993.  and  will  give 
notice  of  it  in  the  Federal  Register.  The 
notice  will  include  a  summary  of  the 
reasons  for  the  final  determination  and 
responses  to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  Criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 


the  EPA  explained  in  the  preamble  to 
the  final  revised  Federal  Criteria,  the 
EPA  expects  that  any  owner  or  operator 
complying  with  the  provisions  in  a 
State/Tribal  program  approved  by  the 
EPA  should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria. 
See  56  FR  50978.  50995  (October  9, 
1991). 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  ftt)m  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
tentative  approval  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  proposed  notice,  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 

Dated:  May  20, 1993. 
Janet  Mason, 

Acting  Regional  Administrator. 
[FR  Doc.  93-12755  Filed  5-27-93;  8:45aml 
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IOPPTS-62126;  FRL-458e-4] 

Accredited  Training  Programs  Under 
The  Asbestos  Hazard  Emergency 
Response  Act  (AHERA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  National  Directory  of  AHERA 
Accredited  Courses  (NDAAC);  Notice  of 
Availability  of  New  Edition. 

SUMMARY:  Effective  May  28. 1993,  the 
EPA  is  announcing  the  availabiUty  of  a 
new  edition  of  its  National  Directory  of 
AHERA  Accredited  Courses  (NDAAC). 
This  pubhcation,  updated  quarterly, 
provides  information  to  the  public  about 
training  providers  and  courses  approved 
for  accreditation  purposes  pursuant  to 
the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA).  As  a 
nationwide  listing  of  approved  asbestos 
training  programs  and  courses,  the 
NDAAC  has  replaced  the  similar  listing 
which  was  formerly  published  quarterly 
by  EPA  in  the  Federal  Register.  The 
May  28, 1993,  directory,  which 
supersedes  the  version  released  on 
February  26, 1993,  may  be  ordered 


through  the  NDAAC  Clearinghouse 
along  with  a  variety  of  related  reports. 

ADDRESSES:  Parties  interested  in 
receiving  a  brochure  which  describes 
the  national  directory  and  provides 
ordering  information  should  contact: 
NDAAC  Clearinghouse,  c/o  ATLIS 
Federal  Services,  6011  Executive  Blvd., 
Rockville,  MD  20852,  Telephone:  (301) 
984-1929. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  rm. 
E-543B,  401  M  St.,  SW,  Washington.  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  AHERA,  as  amended  by  the  Asbestos 
School  Hazard  Abatement 
Reauthorization  Act  (ASHARA), 
contractors  who  prepare  management 
plans  for  schools,  inspect  for  asbestos  in 
schools  or  public  and  commercial 
buildings,  or  design  or  conduct  response 
actions  with  respect  to  friable  asbestos- 
containing  materials  in  schools  or. 
public  and  commercial  buildings,  are 
required  to  obtain  accreditation  by 
completing  prescribed  training 
requirements.  EPA  therefore  maintains  a 
current  national  listing  of  AHERA- 
accredited  courses  and  approved 
training  providers  so  that  this 
information  will  be  readily  available  to 
assist  the  public  in  accessing  these 
training  programs  and  obtaining  the 
necessary  accreditation.  The 
information  is  also  maintained  so  that 
the  Agency  and  approved  state 
accreditation  and  licensing  programs 
will  have  a  reliable  means  of  identifying 
and  verifying  the  approval  status  of 
training  courses  and  orgaiuz.ations. 

Previously,  EPA  had  published  this 
listing  in  the  Federal  Register  on  a 
quarterly  basis.  The  last  Federal  Register 
hsting  required  by  law  was  published 
on  August  30, 1991.  EPA  recognized  the 
need  to  continue  publication  of  this 
document  even  though  the  legislative 
mandate  had  expired.  The  NDAAC 
fulfills  the  public  need  for  this 
information  while  at  the  same  time,  it 
reduces  EPA  cost  and  improves  the 
service's  capabilities. 

Dated:  May  6. 1993. 
Joseph  A.  Cam, 

Dimctor.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  93-12228  Filed  5-27-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Sulimltted  to  Office  of 
Management  and  Budget  for  Review 

May  21. 1993. 

The  Federal  Communicationg 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW..  Suite 
10,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0532. 
Title:  Sections  2.975(a)(8).  2.1033{b)(12), 
Scanning  Receiver  Compliance 
Exhibit. 
Action:  Revision  of  a  currently  approved 

collection. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  40 
responses;  1  hour  average  burden  per 
response;  40  hours  total  annual 
burden. 
Needs  and  Uses:  The  Commission's 
Equipment  Authorization  Program 
currently  certifies  scanning  receivers, 
including  those  that  can  monitor 
frequencies  allocated  to  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service.  These 
scanning  receivers  threaten  the 
privacy  of  cellular  telephone 
customers.  The  Telephone  Disclosure 
and  Dispute  Resolution  Act.  enacted 
by  the  Congress  on  10/92,  in  part 
requires  that  the  Commission  deny 
equipment  authorization  to  scanning 
receivers  that  can  receive,  or  be 
readily  altered  by  the  user  to  receive 
cellular  frequencies.  The  Commission 
was  given  180  days,  until  April  26, 
1993,  to  adopt  and  make  effective 
regulations  implementing  the  Act. 
This  proceeding  proposes  to 
implement  regulations  to  prohibit 
scanning  receivers,  and  frequency 
converters  used  with  scanning 
receivers,  from  tuning  to  cellular 
frequencies  or  being  readily  altered  to 
tune  those  frequencies.  The  changes 


in  this  item  from  the  NPRM  requires 
that  the  statement  of  compliance  must 
include  a  description  of  the  methods 
used  to  determine  such  compliance. 
Hie  information  gathered  will  be  used 
to  determine  that  the  equipment 
marketed  complies  with  the 
Congressional  mandate  and 
applicable  Commission  Rules. 

Federal  Communications  Commission. 

William  F.  Caion, 

Acting  Secretary. 

[PR  Doc.  93-12674  Filed  S-27-93;  «:45  am) 

BiLUNG  cooE  vn-m-m 

[PR  Dooiwt  No.  93-«7;  DA  93-569] 

Private  Land  Mobile  Radio  Services; 
South  Dalcota  Public  Safety  Plan 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  South  Dakota  (Region 
38).  As  a  result  of  accepting  the  Plan  for 
Region  38,  licensing  of  the  821-824/ 
866-869  Mhz  band  in  that  region  may 
begin  immediately. 
EFFECTIVE  DATE:  May  21.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Pohcy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 
Order 

/Adopted.  May  14, 1993. 
i?e/eosed.  May  21. 1993. 
By  the  Chief,  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  January  5. 1993,  Region  38 
(South  Dakota)  submitted  its  Public 
Safety  Plan  to  the  Commission  for 
review.  The  Plan  sets  forth  the 
guidelines  to  be  followed  in  alloting 
spectrum  to  meet  current  and  future 
mobile  communications  requirements  of 
the  public  safety  and  special  emergency 
entities  operating  in  South  Dakota. 

2.  The  South  CN^ota  Plan  was  placed 
on  Public  Notice  for  comments  due  on 
April  21. 1993.  58  FR  14571  (March  18. 
1993).  The  Commission  received  no 
comments  in  this  proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  South  Dakota  and  find 
that  it  conforms  with  the  National 
Public  Safety  Plan.  The  plan  includes 
all  the  necessary  elements  specified  in 
the  Report  and  Order  in  Gen.  Docket  No. 
87-112.  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 


requirements  of  the  public  safety  and 
special  emergency  entities  in  South 
Dakota. 

4.  Therefore,  we  accept  the  South 
Dakota  Public  Safety  Radio  Plan. 
Furthermore,  hcensing  of  the  821-824/ 
866-869  MHz  band  in  South  Dakota 
may  commence  immediately. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief.  Private  Radio  Bureau. 

(FR  Doc.  93-12705  Filed  5-27-93;  8:45  am] 

muMa  cooe  (tii-oi-m 

[PR  Docket  No.  93-58;  DA  93-570] 

Private  Land  Mobile  Radio  Services; 
Tennessee  Public  Safety  Plan 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief.  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Tennessee  (Region  39). 
As  a  result  of  accepting  the  Plan  for 
Region  39.  licensing  of  the  821-824/ 
866-869  MHz  band  in  that  region  may 
begin  immediately. 
EFFECTIVE  DATE:  May  21. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau, 
Policy  and  Planning  Branch.  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  May  14, 1993. 
i?e/eased:May  21. 1993. 
By  the  Chief.  Private  Radio  Bureau 
and  the  Chief  Engineer: 

1.  On  January  21, 1993,  Region  39 
(Tennessee)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guideUnes  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Tennessee. 

2.  The  Tennessee  Plan  was  placed  on 
Public  Notice  for  comments  due  on 
April  21.  1993.  58  FR  14571  (March  18. 
1993).  The  Commission  received  no 
comments  in  this  proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Tennessee  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112.  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Tennessee. 
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4.  Therefore,  we  accept  the  Tennessee 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Tennessee  may  commence 
immediately. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

[FR  Doc.  93-12704  Filed  5-27-93;  8:45  ami 

COOE  C7ia-01-M 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

[FR  Doc.  93-12676  Filed  5-27-93;  8:45  am] 
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FEDERAL  EMERGENCY 

IANAGEMENT  AGENCY 
EMA-979-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  Ust 

AGENCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Cahfomia,  {FEMA-979-DR),  dated 
February  3,  and  related  determinations. 

EFFECTIVE  DATE:  May  11,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California  dated  February  3, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  February  3. 1993: 

The  Coast  Indian  Community  of  the 
Resigliini  Rancheria  in  Del  Norte  County  for 
Individual  Assistance  and  Public  Assistance. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 
EFFECTIVE  DATE:  June  28. 1993. 
ADDRESSES:  Comments  on  the  master 
list  or  any  changes  to  the  master  list  are 
invited  and  may  be  addressed  to  the 
Rules  Docket  Clerk.  Federal  Emergency 
Management  Agency.  500  C  Street,  SW., 
room  840,  Washington.  D.C.  20472.  (fax) 
(202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Maruskin,  Office  of  Fire 
Prevention  and  Arson  Control.  United 
States  Fire  Administration,  Federal 
Emergency  Management  Agency. 
National  Emergency  Training  Center. 
16825  South  Seton  Avenue. 
Emmitsbiirg.  MD  21727.  (301)  447-1141. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Mote)  Fire  Safety 
Act  of  1990. 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 


under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  24. 
1992.  57  FR  55314.  and  published 
•changes  five  times  previously. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list. 

Each  update  contains  or  v»rill  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
ui>dates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  hst.  but 
subsequently  removed  from  the  hst  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office. 
Superintendent  of  Documents. 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-0004  9-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  May  21, 1993. 
James  L  Witt, 
Director. 


Hotel  and  Motel  Fire  Safety  Act  National  Master  Ust  May  17, 1993  Update 


Property  name 


Additions 

California: 

Holiday  Irwi  Of  CorKord  ...; 

Dei  Coronado  Crown  Motel  

Holiday  Inn  Express  

Residence  Inn  By  Marriott  „„ „ 

Courtesy  Inn 

Residence  Inn  By  Maniott  Long  Beach 

Riviera  Motor  Lodge ^. 

Pare  Oakland  Hotel 

Clarion's  Hotel  St.  Janies  

Redwood  Inn  Motef 

The  Harbor  Court  Hotel  _„ 


PO  Box/Rt  No.  and  street  ad- 
dress 


1050  Bumen  Ave  

330  N,  Imperial  Ave  ... 
23192  Lake  Center  Dr 

10  Morgan 

4  Broadway  CIr _. 

4111  E.  WUtowSt  

15  El  Camino  Real ..... 

1001  Broadway 

830  Sixth  Ave 

1530Loml)ardSt 

165SteuartSt „ 


aty 


Concord  

El  Centre „ 

B  Toro 

Irvine 

King  aty  

Long  Beach  .. 
Menio  Park  ... 

Oakland  

San  Diego  . 

San  Frandsco 
San  Francisco 


State/zip 


CA  94520 
CA  92243 
CA  92630 
CA  92718 
CA  93930 
CA  90815 
CA  94025 
CA  94607 
CA  92101 
CA  94123 
CA  94105 


Telephone 


510-687-5500 
619-353-0030 
714-380-6888 
714-380-3000 
408-385-4646 
310-59S-0909 
415-321-8772 
510-451-4000 
619-234-0155 
415-776-3800 
415-662-1300 
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Hotel  and  Motel  Fire  Safety  act  National  Master  List  May  17, 1993  Update— Continued 


Property  name 


Santa  Monica  Gateway  Hotel  

Colorado: 

Limelite  Lodge  

Cortez  Super  8  Motel ^ 

Comfon  Inn  

Durango  Super  8  Motel 

Holiday  Inn  

Clarion  Hotel  Denver  Souttieast 

River  Valley  Inn 

Delaware: 

Comfort  Inn  

Georgia: 

Comfort  Suites  Merry  Acres 

Jameson  Inn  Americus  

Windsor  Hotel 

Comfort  Inn  AHanta 

Econo  Lodge  Airport  

Hotel  Nikko  Atlanta  

Occidental  Grand  Hotel 

Residence  Inn  By  Marriott  Piedmont 

Sheraton  Atlanta  Airport  Hotel  

Sheraton  Century  Center  Hotel  

Terrace  Garden  Inn 

Wyndham  Midtown 

Wyndham  Perimeter  

Wyndham  Vinings  

Holiday  Inn  West  Augusta  

Howard  Johnson  Augusta 

Raddisson  Augusta 

Glynn  Mail  Suites  Hotels 

Holiday  Inn  Brunswick 

Holiday  Inn  Caihoun 

HolkJay  Inn  Cartersville  

Best  Western  Airport  Motor  Inn  

Budgetell  Inn  Atlanta  Airport 

Econo  Lodge  Columbus 

Howard  Johnson  Commerce  

Comfort  Inn  Cornelia 

Holiday  Inn  Datton 

Valley  Inn  Resort  Hamilton  

Comfort  Inn  Helen 

HoikJay  Inn  Hinesville 

Comfort  Inn  Jonestx)ro  

Comfort  Inn  Kings  Bay 

HoWay  Inn  Kingsland  

Days  Inn  Lagrange 

Comfort  Inn  Macon  

Comfort  Inn  Macon  

Holiday  Inn  Macon  

Rodeway  Inn  

Howard  Johnson  McDonough 

Red  Roof  Inn  Morrow 

Callaway  Gardens 

Holklay  Inn  Roswell  

Econo  Lodge  Savannah 

HolkJay  Inn  Savannah 

Kings  Bay  Lodges 

Red  Roof  Inn  Tucker 

Comfort  Inn  Valdosta  

Howard  Johnson  Valdosta 

Quality  Inn  VaWosta 

Holiday  Inn  Vklalia  

Kentucky: 

Super  8  Motel 

Dmry  Inn  

Louisiana: 

HoUday  Inn  Baton  Rouge  East  

Red  Roof  Inn  #  141 

Residerx:e  Inn  By  Marriott 

Holiday  Inn  Holklome 


PO  Box/Rt  No.  and  street  ad- 
dress 


1920  Santa  Monna  Btvd 

228  E.  Cooper  St 

505  E.  Main  St 

2930  Main  Ave 

20  Stewart  St 

800  Camino  Del  RkJ  

7770  S.  Peoria  St  

4540  State  Hwy.  67  S 

PO  Box  1450  US  13  &  Beaver 
Dam  Dr. 

1400  Dawson  Rd  

1605  Cordele  Hwy  

125  W.  Lamar  

3701  Jonest)oro  Rd  

1360  Virginia  Ave 

3300  Peachtree  Rd 

75  14th  St  

2960  Piedmont  Rd 

1325  Virginia  Ave 

2000  Century  Blvd.  NE 

3405  Lenox  Rd.  NE  

Peachtree  &  10th  St  

800  Hammond  Dr  

2857  Paces  Ferry  Rd 

1705  Stevens  Creek  Rd  

601  Bobby  Jones  Exprwy 

3038  Washington  Rd  

500  Mall  Blvd  

3302  Glynn  Ave  

PO  Box  252  1-75  Red  Bud  Rd 

2336  Hwy.  411  NE 

4979  Old  National  Hviry 

2480  Old  National  Pkwy  

4483  Victory  Dr  

Rt.  #1  Box  163d  

Rt.  #2  Box  2209  

515  Holiday  Dr 

14420  Hwy.  27 

Edelweiss  Dr 

726  Oglett>orpe  Hwy 

6370  Old  Dixie  Hwy  

l-95&Sr40 

J-95  930  Hwy.  40  E  

2606  Whitesville  Rd  

4951  Eisenhower  Pkwy  

2690  Riverside  Dr 

4775  Chanribers  Rd 

4999  Eisenhower  Pkwy  

1279  Hampton  Rd 

1348  Southlake  Plaza  Dr 

PO  Box  2000  

1075  Hoteomb  Bridge  Rd  

7500  Abercom  St 

601  E.  Bay  St 

603  San  Bar  Dr 

2810  Lawrenceville  Hwy 

PO  Box  1191  1-75  &  US  84  W 

N.  Vakjosta  Rd 

1209  St.  Augustine  Rd 

2619  E.  First  St 

250  Shoney  Dr 

4910Hinklev1lleRd 

10455  Rieger  Rd 

11314  Boardwalk  Dr 

1001  GouW  Dr  

210  S.  Hollywood  Rd 


City 


San  Monica .... 

Aspen  

Cortez 

Durango 

Durango 

Durarigo 

Englewood 

Ftorence 

Seaford 

Albany 

Americus 

Americus 

Atlanta 

Atlanta 

Atlanta 

Atlanta 

Atlanta 

Atlanta 

Atlanta 

Atlanta 

Atlanta 

Atlanta 

Atlanta 

Augusta 

Augusta 

Augusta 

Bnjnswick  , 

Bmnswk^k  

Calhoun  

Cartersville 

College  Park  .. 
College  Park  .. 

Columbus 

Commerce  ..... 

Cornelia  

Dalton  

Hamilton , 

Helen  , 

Hinesville 

Jonesboro 

Kingsland 

Kingsland 

Lagrange 

Macon  

Macon  

Macon , 

Macon , 

McDonough  .., 

Morrow 

Pine  Mountain 

Roswell  

Savannah  

Savannah  

St.  Marys  

Tucker „.., 

Vaklosta 

Valdosta 

VakJosta 

Vidalia 

Georgetown  ... 
Paducah  

Baton  Rouge . 
Baton  Rouge . 

Bossier 

Houma , 


State/zip 


CA  90404  

CO  81611  

CO  81321  

CO  81301  

CO  81301  

CO  81328  

CO  80112  

CO  81226  

DE  19973  

GA  31708  

GA  31709  

GA  31709  

GA  30354  

GA  30344  

GA  30305  

GA  30309  

GA  30305  

GA  30344  

GA  30345  

GA  30326  

GA  30309  

GA  30329  

GA  30339  

GA  30909  

GA  30907  

GA  30907  

GA  31525  

GA  31520  

GA  30701   

GA  30120  

GA  30349  

GA  30349  

GA  31903  

GA  30529  

GA  30531   

GA  30720  

GA  31811  

GA  30545  

GA  31313 

GA  30236  

GA  31548  

GA  31548-1869 

GA  30240  

GA  31206  

GA  31204  

GA  31206  

GA  31206  

GA  30253  

GA  30260  

GA  31822  

GA  30075  

GA  31406  

GA  31401  

GA  31558  

GA  30084  

GA  31602  

GA  31602  

GA  31601  

GA  30474  

KY  40324  

KY  42001  

LA  70809  

LA  70816  

LA  71111  

LA  70360  


Telephone 


310-829-9100 

303-925-3025 
303-565-8888 
303-259-5373 
303-259-0590 
303-247-5393 
303-790-7770 
719-784-4800 

302-629-8385 


912-888-3939 
912-924-2726 
912-924-1555 
404-361-1111 
404-761-5201 
404-365-8100 
404-881-9898 
404-239-0677 
404-768-6660 
404-325-0000 
404-261-9250 
404-873-^00 
404-252-3344 
404-432-5555 
706-738-8811 
706-86^-2882 
706-868-1800 
912-264-6100 
912-264-9111 
706-629-9191 
404-386-0830 
404-669-8616 
404-766-0000 
706-682-3803 
706-335-5581 
706-778-9273 
706-278-0500 
706-628-4454 
706-878-8000 
912-368-2275 
404-961-6336 
912-729-6979 
912-729-3000 
404-882-8881 
912-788-5500 
912-746-8855 
912-788-0120 
912-781-4343 
404-957-2651 
404-968-1483 
706-663-2281 
404-992-9600 
912-352-1657 
912-23&-1200 
912-882-8900 
404-496-1311 
912-242-1212 
912-244-4460 
912-244-8510 
912-537-9000 

502-863-4888 
502-443-3313 

504-293-6880 
504-275-6600 
318-747-6220 
504-868-5851 
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HOTELAND  Motel  Fire  Safety  Act  National  Master  List  May  17. 1993  UPOATE-Continued 


Property  name 


Comfoft  Inn  Lafayette  

Historic  French  Market  lr« 

It4arytar>d: 

Clarion  Inn  Inner  Harbor 

Days  lnn£astoo _.. 

Frederick  HolWay  Inn 

Holiday  Inn  Grantsvllle  

Wellesley  Inn 

Residence  Inn  Hunt  Valley  

Red  Roof  Inn  CoJumbia  Jeesup 

Best  Western  Flagship 

Harrison  Hall  Hotel 

Holiday  Inn  Oceanfront  


Quality  Inn  Oceanfront 

Quality  Inn 

Minnesota: 

Best  Western  Inn  

Nebraska: 

Omaha  Comfort  Inn  „ 

New  Hampshire: 

Ashworth  Hotel  Inc „ 

New  Mexico: 

Holiday  Inn  

Holiday  Inn  Of  Ckjvis  

Best  Western  El  Rancho  Palacio  Motel 

Days  Inn  

CarriTO  Lodge !!!!!!!!!!!! 

Nevada: 

■    Holiday  Inn  Express „.. 

I   Cotorado  Belle  Hotel  &  Casino 
*w  Yoric 

Econo  Lodge  Rochester  South 

Pennsylvania: 

Econo  Lodge  , 

Ecooo  Lodge  of  DouglasviBe  .......Z 


i 


Econo  Lodge  

Comfort  Inn ,"„" 

Friendship  Inn  "... 

American  Inn  „ ... „ 

Econo  Lodge  Hershey  

HoMay  Inn  

Valley  Forge  Sheraton  Hotel 

Comfort  Inn  

Chestnut  Hill  Hotel  ZZZZl 

Comfort  Inn  

Residence  Inn _ „... 

Comfort  Inn  ..„ [""" 

Atherton  Hilton 

Holiday  Inn  Z"'ZZ. 

Quality  Inn  

lexas: 

Econolodge  Dallas  Airport  North  

Hampton  Inn „... 

Holiday  Inn  Brook  Hdkwv !!1"Z."!"!!! 

Radisson  Hotel  &  Suites  Dallas 

Best  Western  Dumas  Inn [ 

Holiday  Inn  Near  Greenway  Plaza 

Sheraton  Astrodome  Hotel _ „1. 

Pancoast  Carriage  House  Bed  and  Break- 
fast. 

Best  Western  Sands  Motel  

VIrgirtia: 

Ramada  Hotel  OW  Town  

Howard  Johnson  Natkjnai  Akport  . 

Days  Inn  Greenbriar „ 

Hampton  Inn „ ." 

Comfort  Inn  „ _ „."!™!!!!!! 

Days  Inn  Franklin Z"~""~~'"'l 

Comfort  Inn  


PO  Box/Rt  No.  and  street  ad- 
dress 


1421  SE  Evangeline  Thruway 
501  Decatur  St „. 

711  Eastern  Ave  

7018  Ocean  Gateway  ...„ 

1-270  Rt.  85  5400  Hoiiday  Dr  . 

PO  Box  35  H  Rt.  2  I  

1101  DuaJHwy  

10710  Beaver  Dam  Rd 

8000  Washington  Blvd „ 

2600  BaWnwre  Ave  

1409  Boardwalk  

PO   Box    160   6600   Coastal 
Hwy. 

5400  Coastal  Hwy 

825  Ocean  Hwy  ...._ 


City 


Lafayette 
New  Orleans 


^cr 


Hwy.  32 


10919  S.St 


295  Ocean  Blvd 


601  S.  Canal  St  ... 
2700  E.  Mabry  Or 

2205  N.  Main  

1310  N.  Main  St ... 
PO  Drawer  A 


5265  Industrial  

2100  S.  Casino  Dr 


940  Jefferson  Rd „ Rochester 


Baitlnx>re 

Easton  ....„^ 
Frederk:k  .... 
Grantsvllle  .. 
Hagerstown 
Hunt  Valley 

Jessup  , 

Ocean  City  ., 
Ocean  City  .. 
Ocean  City  .. 

Ocean  City  .. 

Pocomoke  ... 


Thief  River  Falls 


Omaha 


Hampton  Beach 


Carlsbad 

Ctovis 

Rosweil  .. 
RosweB  .. 
Ruidoso  .. 


Las  Vegas 
Laughhn  ... 


2115  Downyflake  Ln  

387   Ben   Franklin   Hwy. 
422W. 

PO  Box  304  Rr  »2  

8051  Peach  St  

10835  John  Wayne  Dr 

495  Eisenhower  Blvd  

PO  Box  737  115  Lucy  Ave 

250  Mart<et  St  

1150  Rrst  Ave 

6325  Carilsle  Pike  Rt  11  ... 

8229  Germantown  Ave 

1-81  Rr  443  

700  MansfleW  Ave  

Rt.  100  4  Shoemaker  Rd  .. 

125  S  Atherton  St 

700  W.  Main  St 

234  Montgomery  Pike _. 


2275  Valley  View  Ln  .. 

4154  Preferred  PI 

7050  Stemmons  Frwy 

2330  W.  NW  Hwy  

1712  S.  Dumas  Ave  ... 

2712  SW  Frwf  

8686  Kirby  Dr „. 

102  Tunr>er  St 


Rt 


Allentown  .... 
DouglasvHIe 


Drums  

Erie  

Oreencastle  , 

Harrisburg  .„ 

Hershey  „..., 

Johnstown 

King  Of  Prussia 
Mechantesburg  . 

Philadeiptte 

Pine  Grove 

Pittsburgh 

Pottstown 

State  College  .... 

Uniontown 

Williamsporl  


1800  W.  Vega  Blvd 


901  W.  Fatrtax  St 

2650  Jefferson  Davis  Hwy  . 

1433  N.  BattiefieM  Blvd  

3235  Western  Branch  Blvd 

890  Willis  Ln  

1660  AmfK>ry  Dr  „ 

1440  E.  Maricet  St 


Dallas 

Dallas 

Dallas 

Dales 

Dumas 

Houston  „.... 

Houston  . 

San  Antonk) 


Vega 


State/zip 


LA  70501  . 
LA  70130  . 

MD  21202 
MD  21601 
MD  21701 
MD  21536 
MD  21740 
MD  21030 
MD  20794 
MD  21842 
MD  21842 
MD  21642 

MD  21842 
MD  21851 

MN  56701 

NE  68137  . 

NH  03842  . 

NM  88220  . 
NM  88101  . 
NM  88201  . 
NM  88201  . 
NM  88345  . 

NV  89118  . 
NV  89028  . 

NY  14623  . 

PA  18103  .. 
PA  19518  .. 


Telephone 


Alexandria  .._ VA  22314 

Arlington VA  22202 

Chesapeake „....  VA  23320 

Chesapeake VA  23321 

Cuipeper VA  22701 

FranWIn VA  23851 

Harrisonburg |  VA  22801 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


18222. 

16509. 

17225. 

17111  . 

17033. 

15907. 

19406. 

17055. 

19118. 

17963 

15205 

19464 

16801 

15401 

17701 

75234 
75237  , 
75247  , 
75220  , 
79029  . 
77098  . 
77054  . 
78204  . 


TX  79092 


318-232-9000 
504-561-6621 

410-783-5553 
41O-e22-4600 
301-694-7500 
301-89S-5993 
301-733-2700 
410-584-7370 
410-796-0380 
410-289-3384 
410-289-6222 
410-524-1600 

410-524-7200 
410-957-1300 

218-681-7555 

402-592-2882 

603-926-6762 

505-885-8500 
505-762-4491 
505-622-2721 
505-623-4021 
505-257-9131 

702-369-1988 
702-298-4000 

716-427-2700 

215-'797-2200 
215-38S-3016 

717-788-6887 
814-866-6666 
717-597-7762 
717-561-1885 
717-533-2515 
814-635-7777 
215-337-2000 
717-790-0924 
215-242-5905 
717-345-8031 
412-279-6300 
215-226-6000 
814-231-2100 
412-437-2816 
717-323-9801 

214-243-5500 
214-289-4747 
214-630-8500 
214-351-4477 
806-935-6441 
713-523-6448 
713-748-3221 
210-225-4045 

806-267-2131 

703-683-6000 
703-684-7200 
804-547-9262 
804-484-5800 
703-825-4900 
804-562-2225 
703-433-6066 


31034 


Federal  Register  /  Vol.  58,  No.  102  /  Friday,  May  28,  1993  /  Notices 


HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  May  17, 1993  Update— Continued 


Property  name 


PO  Box/Rt  No.  and  street  ad- 
dress 

PO  Box  480  Kings  Charter  Dr 

1111  E.  Oceanview  Ave  

7969  Shore  Dr  

4045  Electric  Rd  

950  N.  Main  St 

PO  Box  105  Rt.  205  &  1-95  at 
Ex«104. 

179  Sheraton  Dr  

2864  Pruden  Blvd 

804  Lynnhaven  Pkwy 

5655  Greenwich  Rd  

5173  Shore  Dr  

6633  Lee  Hwy 

5  Estate  Bakkeroe  

4714  NE  94th  Ave  

10320  W.OIynHJic  Blvd  

725  W.  Omarron 

15500  E.  40th  Ave  

2200  Corporate  Plaza 

3535  Las  Vegas  Blvd.  S  

2477  Rt.  9  

797  E.  Henrietta  Rd 

1239  Hanisburg  Pike  

•4021  Union  Deposit  Rd  

765  Elsenhower  Blvd 

8051  Hampton  Blvd  

8901  Hampton  Blvd  

2968  Shore  Dr  

6  Broadview  Ave 

119  Bypass  Rd  

3391  Peachtree  Rd.  NE 

107  Timber  Dr 

PO  Box  857  725  S.  Harris  St  . 
1701  Frederico  Rd.  St  

3180  W.  Market  St 

5151  Wiley  Post  Way  


City 


State/zip 


Telephone 


The  Tides  Inn  

Econo  Lodge  Oceanview  Beach  East 

Lodge  At  Little  Creek  

Steep  Inn  Tanglewood  

Comfort  Inn  Rocky  Mt.  Smith  Mtn.  Lake  .... 
Comfort  Inn  Carmei  Church 

Quality  Inn  Roanoke  Salem 

Holiday  Inn  Suffolk  

Comfort  Inn  Lynnhaven 

Holiday  Inn  Executive  Center  

Howard  Johnson  Lodge  

Comfort  Inn  

Virgin  IslarxJs: 

Marriott's  Momingstar  Beach  Resort  

Washington: 

Comfort  Suites  

Coirectlona/Changee 

Califomia: 

Courtyard  By  Marriott  Century  City  Bev. 
Hills. 
Cotorado: 

HoHday  Inn  Express 

hkMiday  Inn  Denver  1-70  E.  Chambers 
Road. 
Georgia: 

Red  Roof  Inn  Smyrna  

Nevada: 

Imperial  Palace  Hotel  &  Casino 

NewYortt:   . 

Wellesley  inn 

Wellesley  inn 

Pennsylvania: 

Rodeway  Inn  CariisJe  

Confifort  Inn  Hanisburg  East 

Hanisburg  Hotel  Crown  Parte 

Virginia: 

Comfort  Inn  Naval  Base 

Ecorx}  Lodge  

Econo  Lodge  Chesapeake  Beach  

Hojo  Inn 

Holiday  Inn  Express  

Deletions 

Georgia: 

Swiss  O  Tell  Atlanta 

Traveiodge  Lake  Parte 

ViHa  South  Motor  Inn  

Days  Inn  SL  SiiTKXi's  Island 

Ohk): 

Akron  Hilton  Inn  West 

Utah: 

Salt  Lake  Airport  Hilton 


Irvington , 

Norfolk  

Norfolk  

Roanoke 

Rocky  Mount 
Ruther  Glen  . 


Salem 

Suffolk 

Virginia  Beach 
Virginia  Beach 
Virginia  Beach 
Warrenton 


St.  Thomas 


Vancouver , 


Los  Angeles 


Cokirado  Springs 
Denver 


Smyrna  

Las  Vegas 

Fishkill 

Rochester 

Cariisle 

Harrisburg 
Harrisburg 


Norfolk  

Norfolk  

Virginia  Beach 
Warrenton 


Atlanta 

Lake  Parte  

Sandersvilia  .... 
Simon's  Island 

Akron  


VA  22480 
VA  23503 
VA  23518 
VA  24014 
VA  24151 
VA  22546 

VA  24153 
VA  23434 
VA  23952 
VA  23462 
VA  23455 
VA  22186 

VI  00802  . 


WA  98662 


CA  90064 


Williamsburg  VA  23185 


Salt  Lake  City 


CO  80905 
CO  80239 


GA  30080 

NV  69109 

NY  12524 
NY  14623 

PA  17013 
PA  17109 
PA  17111 

VA  23505 
VA  23505 
VA  23451 
VA  22186 


GA  30326 
GA  31636 
GA  31082 
GA  31522 

OH  44313 

UT  84116  . 


804-438-5000 
804-480-1111 
804-588-3600 
703-772-1500 
703-489-4000 
804^448-2828 

703-562-1912 
804-934-2311 
804-427-5500 
804-499-4400 
804-460-1151 
703-349-8900 

809-776-8500 

206-253-3100 


310-556-2777 


719-473-5530 
303-371-9494 


404-952-6966 

702-731-3311 

914-896-4995 
716-427-0130 

717-249-2800 
717-561-8100 
717-558-9500 

804-451-0000 
804-489-0801 
804-481-0666 
703-347-4141 
804-253-1665 


404-265-6431 
912-559-0110 
912-552-1234 
912-634-0660 

216-867-5000 

801-539-1515 


(FR  Doc.  93-12717  Filed  5-27-93;  8:45  am) 
BiuJNo  cooe  cTis-ac-u 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 


1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
Ucense  Number:  3008 
Name:  American  Cargo  and  Steamship 

Agency,  Inc. 
Address:  15  Maiden  Lane.  Ste  608,  New 

York,  NY  10038 
Date  Revoked:  April  5. 1993 
Reason:  Surrendered  license 

voluntMily. 

License  Number:  3049 


Name:  Total  Cargo  Services,  Inc. 
Address:  6231  NE  112th  Ave.,  Portland, 

OR  97220 
Date  Revoked:  April  6, 1993 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3329 

Name:  James  Milton  Kaechele  dba 

Sanka  International  Cargo 
Address:  8  Cypress  Court,  Trophy  Club, 

•TX  76262 
Date  Revoked:  April  22, 1993 


Reason:  Failed  to  furnish  a  valid  surety 

bond. 
Bryant  L.  VanBrakle. 

Director.  Bureau  of  Tariffs,  Certification  and 
Licensing. 

IFR  Doc.  93-12699  Filed  5-27-93;  8:45  ami 

BlUmOCODE  (730-01-M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  June  meeting. 
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SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  as  amended,  notice  is 
hereby  given  that  the  monthly  meeting 
the  Federal  Accounting  Standards 
Advisory  Board  will  be  held  on 
Wednesday.  June  16,  and  Thursday. 
June  17, 1993  from  9  a.m.  to  4  p.m.  in 
room  7313  of  the  General  Accounting 
Office,  441  G  St.,  NW..  Washington,  DC. 

The  agenda  for  the  meeting  includes 
discussions  of  issues  in  the 
recommended  State  on  Financial 
Reporting  Objectives  and  the 
recommended  standards  in  Accounting 
for  Inventory  and  Related  Property,  a 
presentation  on  issues  being  considered 
by  the  Investment  Task  Force,  a 
discussion  of  issues  in  papers  being 
•  prepared  by  Staff  on  liabilities  and 
future  claims,  and  a  discussion  of  the 
applicability  of  FASAB  standards  to 
government  corporations. 

Other  items  may  be  added  to  the 
agenda;  interested  parties  should 
contact  the  Staff  Director  for  more 
specific  information  and  to  confirm  the 
date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Staff  Director.  750 
First  St..  NE.,  Suite  1001.  Washington. 
DC  20002.  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Aa  Pub.  L.  No.  92-463,  Section  10(aK2),  86 
Stdt.  770,  774  (1972)  (current  version  at  5 
U.S.C  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  May  25. 1993. 
Ronald  S.  Young. 
Executive  Director. 

IFR  Doc.  93-12749  Filed  5-27-93;  8:45  am) 
BIUMG  CODE  1«10-01-M 


DEPAFrrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  S3N-01 84] 

Barr  Laboratories,  Inc.;  Refusal  to 
Approve  Certain  Abbreviated 
Applications;  Opportunity  for  a 
Hearing 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACnON:  Notice. 

SUMMARY:  The  Director  of  the  Center  for 
Drug  Evaluation  and  Research 
(Director),  Food  and  Drug 
Administration  (FDA),  is  proposing  to 
refuse  to  approve  certain  abbreviated 
new  drug  applications  (ANDA's), 
certain  supplements  to  ANDA's,  certain 
abbreviated  antibiotic  drug  applications 
(AADA's),  and  certain  supplements  to 
AADA's  submitted  by  Barr  Laboratories. 
Inc.,  2  Quaker  Rd..  Pomona,  NY  10970 
(Barr).  The  basis  for  the  refusal  to 
approve  these  apphcations  and 
supplements  to  applications  is  that  the 
methods  Barr  uses  in,  and  the  facilities 
and  controls  Barr  uses  for,  the 
manufacture,  processing,  and  packing  of 
drug  products  are  inadequate  to  assure 
and  preserve  its  products'  identity, 
strength,  quality,  and  purity. 
DATES:  Submit  written  requests  for  a 
hearing  by  June  28. 1993;  data  and 
information  in  support  of  the  hearing 
request  due  by  July  27, 1993. 
ADDRESSES:  A  request  for  hearing, 
supporting  data,  and  other  comments 
should  be  identified  with  Docket  No. 
93N-0184  and  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>ug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jean  M.  Olson,  or  Douglas  I.  Ellsworth, 
Center  for  Drug  Evaluation  and  Research 
(HFD-366).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-295-8041. 
SUPPt^MENTARY  INFORMATION:  This 
notice  pertains  to  the  following  original 
ANDA's  and  AADA's: 

AADA  63-291.  Minocycline 
Hydrochloride  Capsules.  100  milligrams 
(mg); 

AADA  63-309.  Minocycline 
Hydrochloride  Tablets,  100  mg; 

AADA  63-319,  Minocycline 
Hydrochloride  Tablets.  50  rag; 

ANDA  72-916.  Sulindac  Tablets,  200 
mg; 

ANDA  72-%4.  Sulindac  Tablets.  150 
mg; 

ANDA  74-049.  Atenolol  Tablets.  50 
mg  and  100  mg. 


This  notice  also  pertains  to  the 
following  supplemental  ANDA's  and 
AADA's: 

AADA  62-418/S-014,  Doxycycline 
Hyclate  Capsules.  50  and  100  mg. 
supplement  to  correct  the  identification 
on  the  capsules,  the  use  of  new 
manufacturing  equipment,  and 
processing  changes; ' 

AADA  62-773/S-O05,  Cephalexin 
Capsules.  250  mg.  supplement  to  change 
blend  processing; 

AADA  62-827/S-006.  Cephalexin 
Tablets.  500  mg.  supplement  to  change 
blendprocessing; ' 

ANDA  70-O60/S-012.  S-017. 
Methyldopa  Tablets.  250  mg. 
supplements  to  modify  inactive 
ingredient  formulation,  to  revise  tablet 
thickness  and  hardness  specifications, 
and  manufacturing  changes  to  allow  for 
increased  batch  size; 

ANDA  70-080/S-028,  S-029, 
Ibuprofen  Tablets.  600  mg,  supplements 
to  increase  batch  size,  revise  tne 
manufacturing  process,  and  revise  tablet 
thickness  specifications; 

ANDA  7O-103/S-018,  S-019. 
Propranolol  Hydrochloride  Tablets,  40 
mg,  supplements  to  change 
manufacturing  procedures  to  increase 
batch  size,  change  blending  procedure 
and  equipment,  and  establisn  an 
expiration  date; 


'  In  iu  lener  to  the  agency  requesting  an 
opportunity  for  hearing  for  AADA  62-4ia/S-014, 
Ban  states  that  the  supplemental  AADA  was 
approved  and  that  PDAs  attempted  revocation  of 
Barr's  allegedly  approved  supplement  is  contrary  to 
FDA's  prior  actwns  and  established  rules.  Barr  also 
stales  that  on  December  22,  1991.  an  FDA  employee 
told  Barr  that  it  could  implement  the  changes  in 
Barr's  supplemental  application  and  thai,  ui  March 
1992.  an  FDA  investigator  stated  that  the 
supplemental  application  had  been  approved. 

AADA/S-OH  has  not  been  approved.  An 
approval  of  an  application  becomes  effective  only 
on  the  date  of  the  iuuance  of  an  approval  letter  (21 
CFR  314.105<a)).  Moreover,  only  certain  designated 
FDA  employees  may  approve  supplements  to 
AADA's  (21  CFR  5  80(cMt1)  Even  if  FDA  employee* 
actually  made  the  statements  thai  Barr  attribute*  to 
them,  those  employees  do  not  have  the  authority  to 
approve  supplements  to  AADA's.  A  statement  or 
advice  given  by  an  FDA  employee  orally  is  an 
informal  communication  that  represents  the  best 
judgment  of  that  employee  at  the  time,  but  it  does 
not  necessarily  represent  the  formal  position  of 
FDA.  and  it  doe*  not  bind  or  otherwise  obligate  or 
commit  the  agency  to  the  view  expressed  (21  CFR 
10.8S(k)). 

'On  August  22, 1991,  Barr  submitted 
supplements  to  AADA  62-773  (Cephalexin 
Capsules,  250  mg)  and  AADA  62-627  (Cephalexin 
Tablets.  500  mg)  to  provide  for  changes  in  the  blend 
processing  On  June  24,  1992,  the  agency  issued  not 
approvable  letters  for  each  supplement.  On  luly  2. 
1992,  Barr  responded  to  the  not  approvable  letters 
requesting  an  opportunity  for  a  hearing.  Although 
one  of  the  not  approvable  letters  and  both  of  Ban's 
letters  responding  to  the  not  approvable  letter* 
contain  mistakes  in  identifying  the  drug  products 
covered  by  the  applications,  the  Director  has 
concluded,  based  on  the  text  of  Barr's  letters,  thai 
the  finn  ha*  requested  an  opportunity  for  a  hearing 
on  the  two  cephalexin  supplements  that  provide  for 
change*  in  the  blend  processing. 
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ANDA  ?0-319/S-018,  S-«lf . 
Propranolol  Hydrochloride  TaUrts,  10 
mg,  supplements  to  increase  batch  size 
with  associated  eqtnpment  and 
processing  changes,  change  tablet 
thickness  specifications,  and  establish 
an  expiration  date; 

ANDA  70-320/5-018.  Propranolol 
Hydrochloride  Tablets,  ZO  mg, 
supplement  to  increase  batch  size  with 
equipment  and  processing  changes,  and 
maintain  cuirent  expiratioo  date; 

ANDA  70^72/S-0O4,  Lorazepam 
Tablets.  0.5  mg,  supplement  to  increase 
batch  size,  use  new  manufacturing 
equipment,  and  revise  tablet  thickness 
specifications; 

ANDA  70-474/S-004,  S-OIU, 
Lorazepam  Tablets,  2  mg,  supplements 
to  increase  batch  size,  use  new 
manufacturing  equipment,  revise  tablet 
hardness  specifications,  and  extend 
expiration  date; 

ANDA  70-765/S-OlO.  S-011.  S-012, 
S-013,  Chlordiazepoxide  and 
Amitriptyline  Hydrochloride  Tablets,  5 
mg/12.5  mg,  supplements  to  revise 
formulation,  increase  batch  size  with 
associated-changes  in  manufacturing 
equipment  revise  l^ieling,  and 
establish  expiration  date; 

ANDA  71-212/S-003.  S-0G9, 
Haloperidol  Tablets,  5  mg,  supplements 
to  increase  batch  size,  revise  tablet 
thici^ness  and  weight  specifications; 

ANDA  71-251/S-0O5,  Triamterene 
and  Hydrochlorothiazide  Tablets,  75 
mg/50  mg,  supplement  to  increase  batch 
size  with  an  associated  manufacturing 
equipment  change  and  revise  tablet 
thickness  and  weight  specifications; 

ANDA  71-462/5-014.  S-015, 
Ibuprofen  Tablats,  200  mg.  supplements 
to  modify  coating  and  to  allow 
associated  flexibility  in  manufacturing 
equipmeat,  and  uss.«n  alternative 
coating  formtilatioa; 

ANDA  80-701/S-079,  Prednisone 
Tablets,  5  mg,  supplement  to  increase 
batch  size  vrith  associated  change  in 
manufecturing  equipment; 

ANDA  B4-106/S-065,  S-066, 
Hydralazine  Hydrochloride  Tablets,  25 
mg.  supplements  to  provide  for 
manufacturing  and  controls  revision, 
revise  tablet  thickness  and  weight 
specificartioas,  and  estabtish  the 
expiration  date; 

ANDA  84-«00/S-039,  Dicyclomine 
Hydrochloride  Tablets,  20  mg, 
supplement  to  change  manufacturing 
process  to  allow  a  change  in  equipment; 
and 

ANDA  88-488/S-013.  Hydroxyzine 
Pamoate  Capsules.  100  m^  supplement 
to  modify  the  manufacturing  process. 


I.  Regulatory  Basis  for  ReAnal  to 
Approve 

Section  505())(3)(A)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(j)(3)(AH  and  FDA's 
regulations  (21  CFR  314.127(a)(1))  (see 
the  Federal  Register  of  April  28, 1992, 
57  FR  17950  at  17991)  require  the 
approval  of  an  original  ANDA  or  a 
supplement  to  an  ANDA  unless,  among 
other  things,  the  methods  used  in.  or  the 
facilities  and  controls  used  for,  the 
manufacture,  processing,  and  packing  of 
the  drug  product  covered  by  the 
application  are  inadequate  to  assure  arMi 
preserve  the  product's  ideiTtity,  strength, 
quality,  and  purity.  An  original  AADA 
is  not  apf>rovable  if  the  antibiotic  drug 
product  covered  by  the  application  fails 
to  have  the  characteristics  of  identity, 
strength,  quality,  and  purity  necessary 
to  adequately  insure  safety  and  efficacy 
of  use  (section  507  of  the  act  (21  U.S.C. 
357(a)),  §  314.125{bKl)  {21  CFR 
314.125(bKl))).  After  exemption  from 
batch  certification,  AADA's  are  subject 
to  the  new  drug  provisions  of  the  act  (21 
U.S.C.  357(e).  21  CTR  433.1(d)). 
Therefore,  a  supplemental  AADA  is  not 
approva.ble  if  the  applicant's  methods, 
facilities,  and  controls  used  for  the 
manufacture,  processing,  and  packing  of 
the  driig  product  are  inadequate  to 
preserve  the  product's  identity,  strength, 
quality,  and  purity  (21  U.S.C.  355(d)(3). 
§  314.125(b)(1)). 

The  standards  for  determining 
whether  the  methods,  facilities,  and 
controls  used  by  a  drug  manufacturer 
are  adequate  to  ensure  and  preserve  its 
drug  pn'oducts'  identity,  strength, 
quahty,  and  purity  are  set  forth  in  FDA's 
current  good  manufacturing  practice 
(CGNff)  regulations  (parts  210  and  211 
(21  CFR  part  210  and  211)).  [John  D. 
Copanos  and  Sons,  Inc.  v.  Food  and 
Drug  Administration.  854  F.2d  510  (D.C. 
Cir.  1988)).  Conformity  with  GGMP 
ensures  that  a  drug  product  maintains 
its  identity,  strength,  quality,  and  purity 
fit)m  the  time  of  manufactxue  until 
delivery  to  the  consumer. 

In  this  notice,  the  Director  finds  that 
the  methods  Bair  uses  in,  and  the 
facilities  and  controls  Barr  uses  for.  the 
manufacture,  processing,  and  packing  of 
drug  products  are  inadequate  to  ensure 
and  preserve  Barr's  drug  products' 
identity,  strength,  quality,  and  purity. 
The  Director  proposes  to  refuse  to 
approve  the  applications  and 
supplements  listed  above,  and  offers 
BaoT  an  opportunity  for  a  hearing  on  the 
question  of  whether  there  are  grounds 
for  refusing  to  approve  these 
applications  and  supplements  (21 
U.S.C.  355  (c)(1)(B)  and  {j)(4KC),  and 
§  314.120(a)(3),  57  FR  18950  at  17990). 


The  bases  for  the  Director's  findings  are 
set  forth  below. 

n.  History  of  This  Proceeding 

From  May  to  September  1991.  FDA 
investigators  conducted  a  series  of 
inspections  of  Barr's  Northvale  and 
Pomona  facilities.  After  the  inspections, 
the  investigators  issued  FDA  Forms  483 
(Notices  of  Inspectional  Observations) 
for  both  the  Pomona  and  Northvale 
facilities.  These  Forms  483  contain  the 
investigators'  observations  of  Barr's 
pervasive  failure  to  conform  to  the 
CGMP  regulations  including,  but  not 
limited  to,  inadequate  testing 
procedures,  inadequate  process 
validation,  inadequate  or  nonexistent 
investigations  into  out-of-specification 
batch  test  results,  and  xmacceptable 
recordkeeping. 

In  February  and  March  1992,  FDA 
investigators  returned  to  Barr's 
Northvale  and  Pomona  facilities  to 
determine  whether  Barr  continued  to 
operate  in  violation  of  the  CCMP 
regulations.  Following  these 
investigations,  FDA  found  that  Berr  had 
not  brought  its  manufacturing  processes 
and  procedures  into  conformity  with  the 
CGMP  regulations  and  that  numerous, 
serious  violations  of  the  CGMP 
regulations  continued,  as  set  forth  in  the 
Forms  483  dated  March  18  and  20, 
1992. 

During  this  time,  the  applications  and 
supplements  listed  above  were 
undergoing  review  within  FDA.  Upon 
receipt  of  the  investigators'  observations 
about  Barr's  persistent  and  pervasive 
lack  of  compliance  with  the  CGMP 
regulations,  FDA  concluded  that  these 
supplements  and  applications  are  not 
approvable.  Accordingly,  in  letters 
dated  May  1. 15,  and  18,  June  24,  July 
6,  and  August  28. 1992,  FDA  informed 
Barr  that  the  applications  and 
supplements  listed  above  are  not 
approvable  because  Barr's  methods, 
facilities,  and  controls  used  in  and  for 
the  manufactxire,  processing,  packaging, 
or  holding  of  its  drug  products  do  not 
comply  with  the  CGMP  regulations.  The 
letters  listed  above  were  based  on 
recurrent  significant  violations  of  the 
CGMP  regulations  that  were  identified 
in  the  1991  and  1992  FDA  inspections 
and  that  affect  all  Barr  drug  products, 
inchiding  those  that  are  the  subjects  of 
unapproved  applications  and 
supplements.  In  letters  dated  May  14. 
22.  and  28.  July  2, 17,  and  29,  and 
September  8, 1992.  Barr  requested 
opportunities  for  hearings  on  whether 
each  of  the  applications  and 
supplements  listed  above  is  approvable. 

On  June  12. 1992.  fallowing  HDA 
review  of  the  Forms  483  designated 
above,  the  agency  instituted,  through 


Federal  Register  /  Vol.  58,  No.  102  /  Friday,  May  28.  1993  /  NoUces 


31037 


the  Department  of  Justice,  judicial 
enforcement  proceedings  in  which  the 
United  States  seeks  to  enjoin  Barr's 
continued  violation  of  the  CGMP 
regulations  in  its  manufacture  and 
processing  of  drug  products  (United 
States  V.  Ban  Laboratories.  Inc.,  et  a]., 
92  Civ.  4326  (GLG),  SD  NY.  transferred 
to  and  docketed  as,  DNJ  Civil  Action 
No.  92-2684).  After  a  hearing  on  the 
motion  for  preliminary  injunction,  on 
February  5, 1993.  District  Judge  Alfred 
M.  Wolin  entered  an  order  suspending 
Barr's  distribution  of  24  of  60  marketed 
products  and  requiring  Barr  to  complete 
validation  studies  for  each  of  the  24 
products  within  1  year  and  prior  to 
resuming  distribution  of  them.  The 
Court  also  ordered  Barr  to  conduct 
validation  studies,  within  1  year,  for  15 
other  drug  products  that  Barr  may 
continue  to  market.  In  addition,  the 
Court's  opinion  directed  Barr  to  recall 
12  batches  of  8  different  drug  products 
and  to  produce  the  data  underyling  the 
analytical  vaUdation  studies  that  Barr 
relied  on  during  the  enforcement 
proceeding.  On  February  23, 1993,  Ban- 
filed  a  Motion  for  Clarification  and/ or 
Reconsideration  with  respect  to  several 
parts  of  the  Court's  opinion  and  order. 
On  February  26, 1993.  the  Court  entered 
a  consent  order  requiring  the  recall  of 
nine  of  these  batches  to  begin  within  48 
hours.  Three  of  the  batches  were  not 
recalled  because  they  were  within  days 
of  their  expiration. 

The  enforcement  proceeding 
generated  voluminous  information  and 
evidence  regarding  Barr's  lack  of 
conformity  with  the  CGMP  regulations 
in  the  manufacture  of  its  drug  products, 
primarily  the  60  products  that  Barr 
continued  to  produce  during  the 
enforcement  proceeding. 

That  information  andevidence 
included  15  days  of  testimony  by 
witnesses  for  both  parties,  hundreds  of 
exhibits,  and  more  than  20  declarations 
by  witnesses  for  both  parties.  The  Court 
subsequently  found  that  Barr  violated 
the  CGMP  regulations  in  numerous 
respects.  (See.  United  States  v.  Barr 
Laboratories,  Inc.,  Civ.  No.  92-1744. 
sUp  op.  at  66  (D.N.J.  February  5. 1993).) 
Based  upon  that  information  and 
evidence,  the  Director  finds  that  Barr's 
failure  to  comply  with  the  CGMP 
regulations  precludes  the  approval  of 
the  applications  and  supplements  listed 
above.  Specifically,  the  Director  finds 
that  the  methods  Barr  uses  in,  and  the 
fiacilities  and  controls  Barr  uses  for.  the 
manufacture,  processing,  and  packing  of 
its  drug  products  re  inadequate  to 
preserve  the  drug  products'  identity, 
strength,  quality,  and  purity.  Because 
Barr's  past  and  continuing  failure  to 
comply  with  the  CGMP  regulations  has 


been  persistent  and  pervasive,  and 
across  the  breadth  of  Barr's  product  line, 
the  Director  has  no  basis  for  concluding 
that  Barr  has  brought  its  entire 
manufacturing  process  into  compliance 
with  the  CGKff  regulations  with  respect 
to  the  products  that  are  covered  by  the 
original  and  supplemental  applications 
listed  above.  Indeed,  the  Court  expressly 
found  in  the  enforcement  htigation, 
"Barr's  refusal  to  comply  with  the 
recommendations  of  the  Government 
[with  respect  to  the  firm's  obHgations 
under  the  CGMP  regulations)  casts 
doubt  on  Barr's  recognition  of  the 
wrongful  nature  of  its  conduct  as  well 
as  the  genuineness  of  its  efforts  to 
conform  to  the  law."  (United  States  v. 
Barr  Laboratories,  Inc.,  Civ.  No.  92- 
1744.  sHp  op.  at  67  (D.N.J. .  February  5. 
1993)).  A  full  discussion  follows, 

III.  Director's  Findings 

A.  Ban-  Has  Used  and  Continues  To  Use 
Scientifically  Unsound  and  Invalid 
Testing  Procedures 

The  Director  finds  that  Barr  has  used 
scientifically  unsound  and  invalid 
testing  procedures  to  conduct  in-process 
and  finished  product  tests.  These 
procedures  have  resulted  in  the  release 
of  batches  that  should  have  been 
rejected.  Although  Barr  has  recently 
modified  its  testing  procedures,  the 
Director  finds  that  Barr  continues  to  use 
scientifically  unsound  and  invalid  test 
procedures  to  conduct  in-process  and 
finished  product  testing,  and  that  these 
procedures  may  result  in  the  release  of 
batches  that  fail  to  meet  Barr's 
specifications  for  release. 

Barr's  past  and  current  testing 
procedures  deviate  from  §  211, 160(b). 
which  requires  the  establishment  of 
scientifically  sound  test  procedures  to 
assure  that  components,  in-process 
materials,  and  (kug  products  conform  to 
appropriate  standards  of  identity, 
strength,  quality,  and  purity.  Barr's 
procedures  also  deviate  from 
§  211.165(f).  which  requires  that  drug 
products  failing  to  meet  established 
standards  or  specifications  shall  be 
rejected. 

In  the  past.  Barr's  testing  procedures 
deviated  from  accepted  scientific 
standards  because  the  firm  routinely 
rejected  out-of-specification  results 
based  on  passing  retest  and  resampling 
test  results  without  investigating  the 
cause  of  the  out-of-specification  results. 
Barr's  testing  procedures  were 
scientifically  invalid  because  the  firm 
routinely  presumed  that  analyst  error,  as 
opposed  to  a  problem  in  the 
manufacturing  process,  was  the  cause  of 
out-of-specification  results.  For 
example,  when  Ban  obtained  initial  out- 


of-specification  test  results  on  in- 
process  or  finished  product  tests, 
instead  of  investigating  the  cause  of  the 
out-of-specification  results.  Ban- 
presumed  that  the  results  were  caused 
by  analyst  error  and  continued  to 
conduct  as  much  retesting  as  necessary 
to  achieve  two  passing  results.  When 
Barr  obtained  two  passing  results,  it 
considered  the  batch  to  have  passed  the 
test,  and  authorized  the  release  of  the 
batch. 

Barr's  other  testing  procedures 
similarly  deviated  from  accepted 
scientific  standards.  These  deviations 
included  releasing  batches  based  on  an 
average  of  passing  and  out-of- 
specification  results  without 
investigating  the  cause  of  the  out-of- 
specification  results;  discarding  both 
initial  and  retest  out-of-specification 
results  and  releasing  batches  based  on 
passing  resample  test  results  without 
investigating  the  cause  of  the  original 
out-of-specification  results;  disregarding 
its  in-house  laboratory's  original,  retest. 
and  multiple  resampling  out-of- 
specification  results  in  favor  of  an 
outside  laboratory's  passing  test  results 
without  justification;  waiving  or 
disregarding  original,  retest.  and 
resample  out-of-specification  results  on 
in-process  material  and  releasing 
batches  based  on  passing  finished 
product  tests  without  justification; 
amending  specifications  to  permit  a 
batch  to  pass  after  obtaining  out-of- 
specification  test  results;  and  rejecting 
out-of-specification  results  that  could 
not  be  explained  by  laboratory  or 
analyst  error,  based  upon  invalid 
appUcations  of  statistical  tests. 

In  the  1992  inspections.  FDA  cited 
Barr  for  using  invalid  retesting 
procedures,  and  at  that  time  Barr 
committed  to  end  the  invalid  practices. 
Notwithstanding  this  commitment.  Ban- 
continued  to  discard  out-of- 
specification  test  results  on  the  basis  of 
subsequent  passing  retests  even  when 
Barr  had  no  basis  for  concluding  that 
the  out-of-specification  results  were 
caused  by  analyst  error. 

Barr  has  changed  some  of  its  testing 
procedures,  but  even  its  current 
procedures  aire  scientifically  unsound 
and  invalid  and  will  continue  to  permit 
the  release  of  faihng  batches.  Barr's 
current  testing  procedures  are 
scientifically  unsound  because  they 
continue  to  permit  the  rejection  of  out- 
of-specification  results  not  shown  to  be 
caused  by  laboratory  or  analyst  error, 
based  on  retesting  or  resampling 
without  a  comprehensive  investigation 
into  the  cause  of  the  out-of-spedfication 
results.  Barr  also  continues  to  reject  out- 
of-specification  chemical  test  results 
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based  on  an  invalid  application  of  an 
outlier  test. 

Because  of  Bair's  long  history  of 
failing  to  conduct  its  testing  procedures 
in  conformity  with  the  CGMP 
regulations,  and  its  continued  use  of 
different  but  scientifically  unsound  and 
invalid  testing  procedures,  the  Director 
finds  that  there  is  no  basis  for 
concluding  that  Barr  will  not  continue 
to  use  scientifically  invalid  and 
unsound  test  procedures  with  respect  to 
the  products  that  are  covered  by  the 
applications  and  supplements  listed 
above  (§  211.160(b)).  Because  of  Barr's 
improper  test  procedures  and  its  history 
of  releasing  batches  that  should  have 
been  rejected,  the  Director  has  no  basis 
for  concluding  that  Barr  will  not  release 
batches  of  products,  produced  in  accord 
with  the  applications  covered  by  this 
notice,  that  fail  to  meet  established 
standards  or  specifications 
{§  211.165(f)). 

Accordingly,  the  Director  finds  that 
the  methods  Barr  uses  in,  and  the 
facilities  and  controls  it  uses  for,  the 
manufacture,  processing,  and  packing  of 
the  drug  products  covered  by  the 
original  and  supplemental  ANDA's 
listed  above  are  inadequate  to  assure  the 
drugs'  identity,  strength,  quahty,  and 
purity  (21  U.S.C.  355(j)(3)(A). 
§  314.127(a)(1).  57  FR  17950  at  17991). 
Because  of  Barr's  past  and  continued 
failure  to  use  scientifically  sound  and 
valid  procedures,  the  Director  has  no 
basis  for  concluding  that  the  drug 
products  that  would  be  produced 
according  to  the  original  AADA's 
covered  by  this  notice  would  have  the 
requisite  characteristics  of  identity, 
strength,  quality,  and  purity  (21  U.S.C. 
357(a),  S  314.125(b)(1)).  Likewise,  the 
Director  concludes  that  the  methods 
Barr  uses  in,  and  the  facilities  and 
controls  its  uses  for,  the  manufacture, 
processing,  and  packing  of  the  drug 
products  covered  by  the  supplemental 
AADA's  listed  above  are  inadequate  to 
preserve  the  drugs*  identity,  strength, 
quality,  and  purity  (2-1  U.S.C.  355(d)(3), 
§  314.125(b)(1)). 

B.  Ban  Has  Not  Adequately  Validated 
Its  Manufacturing  Pwcessei 

The  Director  finds  that  many  of  Barr's 
manufactiuing  processes  are  not 
adequately  validated.  The  distribution 
of  drug  products  made  by  processes  that 
have  not  been  adequately  validated 
violates  §  211.110.  Process  validation  is 
a  quality  control  measure  and  is  the 
overall  process  by  which  a  responsible 
manufactvirer  establishes  written 
procedures  for  control  over  its 
production  and  processes  to  ensure  that 
it  consistently  produces  products  which 


meet  predetermined  specifications 
(§211.100). 

A  drug  product's  manufacturing 
process  may  be  validated  prospectively, 
concurrently,  or  retrospectively.  A 
product  is  prospectively  validated  when 
a  manufacturer  makes  at  least  three 
conseaitive  batches  under  closely ' 
controlled  conditions  and  performs  the 
studies  and  intensive  testing  necessary 
to  determine  that  each  step  in  the 
process  is  under  control  and  will  yield 
a  product  consistently  meeting  its 
specifications.  Conciurent  validation 
also  involves  the  manufacture  of  at  least 
three  consecutive  batches  under  closely 
controlled  conditions  and  intensive 
testing.  The  main  difference  between 
prospective  and  concurrent  validation  is 
that  prospective  validation  involves 
validation  of  a  new  product,  and 
concurrent  validation  involves 
validation  of  an  existing  product.  A 
preduct  is  retrospectively  validated 
when  a  manufacturer  establishes  from 
the  past  production  of  series  of  batches 
of  a  product  that  the  process  is  under 
control  and  yields  a  product  that 
consistently  meets  its  specifications. 

The  following  discussion  of  Barr's 
failure  to  adequately  validate  its 
manufacturing  processes  in  conformity 
with  the  CG^ff  regulations  includes  a 
description  of  Barr's  persistent  and 
pervasive  process  vahdation 
inadequacies  that  affect  many  of  its 
products  as  well  as  a  description  of 
deficiencies  in  specific  validation 
studies  that  relate  to  some  of  the 
products  covered  by  this  notice. 

The  information  is  provided  here  to 
demonstrate  Barr's  failure  to  validate  its 
manufacturing  processes  and 
procedures  in  compfiance  with  the 
CGMP  regulations.  The  descriptions 
below  are  illustrative  of  the  type  of 
vahdation  deficiencies  that  Barr  must 
correct:  however,  each  of  the  procedures 
proposed  in  the  applications  and 
supplements  listed  in  this  notice  must 
be  separately  vaUdated. 

The  description  of  deficiencies  in 
specific  vahdation  studies  excludes 
certain  details  that  might  reveal  trade 
secret  or  confidential  commercial 
information.  A  more  detailed 
description  of  these  deficiencies  is  being 
served  on  Ban*  by  certified  mail. 

1.  Barr's  Persistent  and  Pervasive 
Process  Validation  Inadequacies 

Barr  has  persistently  and  pervasively 
failed  to  adequately  validate  its  drug 
manufacturing  processes.  Barr's 
retrospective  and  prospective  validation 
studies  are  inadequate  for  several 
reasons. 

First,  as  discussed  above,  Barr  has 
routinely  discarded  out-of-specification 


test  results  without  a  comprehensive 
investigation  into  the  causes  of  the  out- 
of-specification  results  or  through  the 
invalid  application  of  statistical  tests. 
Because  of  Barr's  practice  of  discarding 
out-of-specification  results  without 
justification,  Barr's  retrospective  and 
prospective  validation  studies  are  based 
upon  inaccurate  data  about  the  batches 
studied.  The  agency  would  need  all  raw 
data  on  all  tests  for  all  batches  of  each 
affected  drug  in  order  to  determine  the 
reliability  of  Barr's  validation  studies. 
Therefore,  none  of  Barr's  validation 
studies  as  submitted  provides  a  high 
degree  of  assurance  that  the  drug 
product  will  consistently  meet  its 
specifications  and  will  be  consistent 
from  batch  to  batch.  Indeed,  as  the  Court 
found, 

(tjo  the  extent  that  Barr  relied  upon 
investigations  which  do  not  satisfy  section 
211.192,  as  construed  by  the  Court,  to  release 
batches  or  to  complete  retrospective  and 
prospective  validation  studies,  these  actions 
and  studies  are  invalid.  •  *  *  to  the  extent 
that  Ban's  validation  studies  and  product 
release  decisions  rest  on  their  current 
retesting  practice,  they  are  invalid. 

[United  States  v.  Barr  Laboratories,  Inc., 
Civ.  No.  92-1744,  slip  op.  at  69  (D.N.J., 
February  5, 1993)). 

Second,  Barr'«  retrospective  and 
prospective  validation  studies 
inadequately  tested  blend  uniformity. 
Barr's  selection  of  the  location  from  - 
which  to  draw  samples  for  blend 
uniformity  testing  has  not  been  shown 
by  Barr  to  be  representative  of  all 
portions  and  concentrations  of  the 
blend.  In  addition,  Barr's  blend  samples 
have  been  too  large  to  adequately 
disclose  nonuniformity  in  a  blend. 
Moreover,  Barr  has  composited  its  blend 
samples  thereby  further  precluding 
detection  of  nonuniformity  of  a  blend. 

Third,  Barr's  retrospective  and 
prospective  validation  studies  have 
failed  to  control  or  test  certain 
important  product  characteristics.  Barr 
has  failed  to  control  adequately  the 
physical  characteristics  of  tablets  and 
capsules,  including  weight  variation, 
and  tablet  hardness  and  thickness.  The 
lack  of  control  of  these  parameters  may 
contribute  to  finished  product  potency 
and  dissolution  problems.  Barr  has  also 
failed  to  conduct  its  stability  testing  at 
all  appropriate  intervals  even  though 
certain  of  Barr's  products  have 
experienced  a  series  of  stabiUty  failures 
in  the  past  The  lack  of  actual  test 
results  or  numerical  assay  values  or 
testing  intervals  in  Barr's  validation 
reports  makes  it  impossible  to  reach  a 
meaningful  conclusion  about  the 
adequacy  of  Barr's  stabiUty  program. 

Many  of  Barr's  retrospective 
validation  studies  are  inadequate  for 


IMI 


additional  reasons.  Ban-  has  often 
excluded  batches  from  its  retrospective 
validation  studies  without  documenting 
the  reasons  for  such  exclusions.  A 
retrospective  validation  study  must 
contain  ail  batches  produced  within  the 
designated  timeframe  that  are 
representative  of  the  process  being 
validated.  The  exclusion  of  failed 
batches  that  were  made  in  accordance 
with  the  process  being  validated  and 
that  are  representative  of  that  process 
distorts  the  results  of  the  validation 
study. 

Additionally,  in  a  number  of 
instances,  Barr  has  submitted  data  from 
an  inadequate  number  of  batches  to 
retrospectively  validate  its  processes. 
The  use  of  a  small  number  of  batches 
must  be  supported  by  statistical  or  other 
evidence  to  establish  a  reliable 
validation. 

The  seriousness  of  Barr's  persistent 
failure  to  adequately  validate  many  of 
its  manufacturing  processes  is 
underscored  by  the  excessive  number  of 
wide  variety  of  out-of-specification  test 
results  obtained  by  Barr  in  the  testing  of 
its  commercial  batches,  including  out- 
of-specification  results  from  in-process 
blend  uniformity  testing,  finished 
product  assay  testing,  content 
uniformity  testing,  dissolution  testing, 
and  stability  testing. 

2,  Validation  Notebooks 

During  the  enforcement  litigation, 
Barr  submitted  notebooks  containing 
reports  of  its  retrospective  validation 
studies  for  each  of  the  60  products  that 
the  firm  continued  to  market  during  the 
litigation.  FDA  reviewed  the  validation 
notebooks  for  all  of  those  products  and. 
for  the  reasons  discussed  above, 
concluded  that  the  notebooks  fail  to 
demonstrate  that  Barr's  manufactiiring 
processes  are  validated. 

A  discussion  follows  of  additional 
deficiencies  in  the  validation  notebooks 
for  four  products  that  are  the  subjects  of 
supplemental  applications  covered  by 
this  notice  and  for  which  Barr  submitted 
validation  notebooks  during  the 
enforcement  litigation. 

Barr  has  failed  to  properly  validate  its 
manufacturing  processes  and 
procedures  with  respect  to  the  products 
manufactured  under  the  applications 
identified  in  tliis  section.  Because  the 
same  validation  techniques  are 
necessary  to  validate  the  manufacturing 
processes  and  procedures  that  are 
proposed  in  the  apphcations  and 
supplements  Usted  in  this  notice,  the 
Director  has  no  basis  for  concluding  that 
Barr  will  properly  validate  the  proposed 
manufacturing  processes  and 
procedures. 
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a.  AADA  62-773.  Cephalexin 
capsules,  250  mg.  The  supplement  to 
this  AADA  proposes  to  change  the  order 
of  mixing  the  blend,  a  change  that  may 
affect,  among  other  things,  blend  and 
finished  product  uniformity.  Based  on 
Barr's  validation  notebook  that  reports 
on  a  retrospective  validation  study  of  a 
number  of  batches  manufactured  from 
1987  to  early  1991,  the  Director  has  no 
basis  for  concluding  that  Barr  would 
properly  validate  the  proposed  changes. 
The  Director  has  reviewed  the 
information  contained  in  the  validation 
notebook  and  has  found  the  following 
additional  deficiencies. 

There  are  no  data  on  blend  uniformity 
other  than  water  content,  which  cannot 
be  rehed  on  as  a  measure  of  blend 
uniformity. 

The  validation  notebook  included  the 
following  information  on  content 
uniformity:  High  resuhs.  low  results, 
average  results,  and  relative  standard 
deviation.  Even  for  finished  product 
capsule  weight,  the  validation  report 
included  only  average  figures.  The 
results  provided  are  insufficient  to 
determine  whether  the  product  has 
adequate  content  uniformity  or 
consistent  finished  product  capsule 
weight.  The  report  of  the  studies  should 
have  included  individual  capsule  data. 
Average  figures  are  meaningless  in  a 
determination  of  homogeneity  because 
by  definition  an  average  does  not  reveal 
the  extreme  values,  nor  does  it  provide 
information  about  the  variability  of  the 
results. 

A  percentage  of  capsule  w-tight  gain 
has  not  been  established  through 
validation  testing. 

b.  AADA  62-827,  Cephalexin  tablets, 
500  mg.  The  supplement  to  this 
application  proposes  to  change  the 
order  of  mixing  in  the  blending  process, 
a  change  that  may  affect,  among  other 
things,  blend  and  finished  product 
uniformity.  Based  on  Barr's  validation 
notebook  that  reports  on  a  retrospective 
validation  study  of  a  number  of  batches 
manufactured  from  1987  to  early  1991, 
the  Director  has  no  basis  for  concluding 
that  Barr  would  properly  validate  the 
changes  proposed  in  this  supplement. 
The  Director  has  reviewed  the 
information  contained  in  the  validation 
notebook  and  has  found  the  following 
additional  deficiencies. 

There  are  no  data  on  blend  uniformity 
other  than  water  content,  which  cannot 
be  relied  on  as  a  measure  of  blend 
uniformity. 

The  validation  notebook  includes  the 
following  information  on  content, 
uniformity:  high  results,  low  results, 
average  results,  and  relative  standard 
deviation.  Even  for  tablet  weight,  the 
validation  report  included  only 


averages.  The  results  provided  are 
insufficient  to  determine  whether  the 
product  has  adequate  content 
uniformity  or  consistent  tablet  weight. 
The  report  of  the  studies  should  have 
included  individual  data.  As  discussed 
above,  average  figures  are  meaningless 
in  a  determination  of  homogeneity. 

A  percentage  of  tablet  weight  gain  has 
not  been  established  through  validation 
testing. 

c.  ANDA  7J-251.  Triamterene  and 
Hydrochlorothiazide  tablets,  75  mg/50 
mg.  The  supplement  to  this  appfication 
proposes  to  increase  batch  size  with  an 
associated  manufacturing  equipment 
change  and  to  revise  tablet  thickness 
and  weight  specifications,  changes  that 
may  affect,  among  other  things,  blend 
and  finished  product  uniformity.  The 
Director  has  reviewed  the  information 
contained  in  the  validation  notebook 
and  has  found  the  following  additional 
deficiencies. 

Blend  sample  sizes  are  not  described. 

The  validation  notebook  does  not 
indicate  whether  data  are  for  the  current 
or  an  earlier  revision  of  the 
manufacturing  process. 

No  settings  are  specified  for  a 
significant  piece  of  equipment  (21  CFR 
211.186). 

d.  ANDA  88-488.  Hydroxyzine 
Pamoate  capsules.  100  mg.  The 
supplement  to  this  application  proposes 
to  modify  the  manufacturing  process,  a 
change  that  may  affect,  among  other 
things,  blend  uniformity.  The  Director 
has  reviewed  the  information  contained 
in  the  validation  notebook  and  has 
found  the  following  additional 
deficiencies. 

Blend  sample  sizes  are  not  described. 

The  validation  notebook  does  not 
indicate  whether  data  are  for  the  current 
or  an  earlier  revision  of  the 
manufacturing  process. 

Barr's  standard  operating  procedure 
(SOP)  instructs  the  analyst  to  place  the 
blend  sample  into  a  mortar  and  grind 
into  a  fine  powder.  In  effect,  the  analyst 
remixes  the  large  sample  before 
conducting  blend  uniformity  analysis. 
This  procedure  will  hide  any 
nonuniformity  that  might  have  been 
detected  without  further  mixing. 

3.  Validation  Information  in 
Supplements 

In  addition  to  the  retrospective 
validation  information  contained  in 
Barr's  validation  notebooks  prepared  for 
litigation,  some  of  the  supplements 
covered  by  this  notice  contain 
validation  information.  The  Director  has 
reviewed  these  validation  reports  and 
has  concluded  that  the  validation 
studies  are  inadequate  because  they  are 
affected  by  Barr's  persistent  validation 
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inadequacies,  as  discussed  above.  Some 
of  these  studies  also  have  additional 
deficiencies,  as  discu^ed  below. 

a.  ANDA  70-103.  Prbpranolol 
Hydrochloride  tablets.  40  mg.  The 
supplement  to  this  application 
proposes,  among  other  things,  an 
increase  in  batch  size,  a  change  that 
would  necessitate  a  change  in  the  mixer 
used  during  processing.  The 
supplement  includes  information  that 
was  intended  to  retrospectively  validate 
this  revised  process. 

The  validation  study  reviewed  quality 
control  laboratory  release  data,  in- 
process  measurements,  and  process 
performance  information  for 
commercial  batches  manufactured  from 
1987  to  1989.  The  quality  control 
laboratory  release  data  included 
information  on  blend  assay,  finished 
product  assay,  content  uniformity,  and 
dissolution.  The  in-process 
measurements  included  tablet  weight, 
tablet  thickness,  and  tablet  hardness. 
The  process  performance  information 
include  yield  information. 

The  Director  has  reviewed  the 
submitted  validation  report  and  has 
found  the  following  additional 
deficiencies. 

The  blend  data  are  based  on 
insufficient  samples  from  each  batch; 
three  samples  were  taken  from  each 
batch,  which  does  not  provide  adequate 
data  to  validate  the  blending  process. 
The  validation  report  provides  only  an 
average  of  the  three  samples  for  blend 
uniformity,  but  an  average  figure  is 
meaningless  in  studying  homogeneity 
because  by  definition  an  average  does 
not  reveal  the  extreme  values,  nor  does 
it  provide  information  about  the 
variability  of  the  results.  The  report 
does  not  say  from  which  parts  of  the 
mixer  the  samples  were  taken,  so  it 
cannot  be  determined  if  any  samples 
were  taken  from  the  mixer's  dead  spots, 
and,  accordingly,  it  cannot  be  shown 
that  the  samples  are  representative  of  all 
parts  and  concentrations  of  the  blend. 
The  report  does  not  provide,  among 
other  things,  the  size  of  the  blend 
sample. 

A  majority  of  the  batches  studied 
failed  yield  specifications.  Barr 
explained  the  out-of-specification  yields 
as  "loss  due  to  the  exhaust.  Exhaust  is 
needed  for  the  health  protection  of  the 
personnel  operating  the  tableting  unit." 
(Barr's  Retrospective  Report,  page  2.) 
Even  if  the  low  yield  was  caused  by 
exhaust  conditions,  the  CGMP 
regulations  require  an  investigation  to 
determine  if  this  amount  of  loss  is 
reasonable,  why  it  occurred,  and  if  any 
action  is  needed  to  prevent  recurrence 
(S  211.192).  Such  action  may  require 
process  or  equipment  changes  that  may 


then  require  additional  validation. 
Because  of  the  inadequate  investigation 
into  the  reasons  for  the  out-of- 
specification  yields,  the  effects  of  these 
low  yields  on  the  identity,  quality, 
strength,  or  purity  of  the  product  cannot 
be  evaluated. 

b.  ANDA  70-319,  Propranolol 
Hydrochloride  tablets.  10  mg.  The 
supplement  to  this  application 
proposes,  among  other  things,  an 
increased  batch  size,  a  change  that 
would  necessitate  an  equipment  change. 
The  supplement  contains  information 
intended  to  prospectively  validate  this 
new  process.  The  validation  report 
studied  samples  from  three  commercial 
batches  of  the  product. 

The  Director  finds  the  following 
additional  deficiencies  in  these 
validation  studies. 

The  size  of  the  blend  samples  is  not 
provided.  FDA  cannot  evaluate  Barr's 
data  unless  the  size  of  the  blend 
samples  is  provided  because  the  sample 
size  may  hide  nonuniformity  of  the 
blend. 

The  three  batches  selected  for 
prospective  validation  were  sampled 
and  compressed  differently.  Prospective 
validation  should  be  performed  on  at 
least  three  batches  manufactured  by  the 
same  process  in  order  to  validate  that 
process. 

It  is  not  clear  that  the  three  batches 
were  produced  consecutively.  One 
batch  was  made  in  May  1989;  the  other 
two  batches  were  made  in  March  1990. 
Any  intervening  batches  should  have 
been  included  in  this  report.  The  annual 
reports  for  this  product  indicate  that 
other  batches  of  the  increased  batch  size 
were  made  during  1988  and  1989. 
Therefore,  additional  historical 
information  is  available  about  products 
manufactured  under  this  procedure. 
Barr  should  have  evaluated  all  of  this 
information  and  included  it  in  its 
validation  report. 

The  actual  tablet  yield  for  one  batch 
is  unclear,  but  it  appears  to  fall  below 
Barr's  specifications.  Barr  submitted  no 
records  to  support  its  claim  in  the 
supplement  that  this  "low  yield  resulted 
from  exhaust  conditions  during 
tableting  of  this  batch."  Even  if  the  low 
yield  was  caused  by  exhaust  conditions, 
the  CGMP  regulations  require  an 
investigation  of  why  this  low  yield 
occurred  and  action  to  prevent 
recurrence  (§  211.192).  Such  action  may 
require  process  or  equipment  changes 
which  may  then  require  additional 
vaUdation.  Because  of  the  lack  of 
documentation  of  an  investigation  into 
the  reasons  for  the  out-of-specification 
yield,  the  effect  of  this  low  yield  on  the 
identity,  quality,  strength,  or  purity  of 
the  product  cannot  be  evaluated. 


Barr  has  increased  the  tablet  thickness 
range  specification,  but  has  provided  no 
data  to  support  this  new  specification. 
The  standardized  tablet  thickness  table 
Barr  submitted  does  not  provide  any 
data  in  support  of  the  increased  tablet 
thickness  range  specification.  Barr  must 
perform  sufficient  testing  to  validate 
that  the  tablets  produced  at  the  ends  of 
the  increased  range  of  the  tablet 
thickness  specifications  will  meet 
potency  and  dissolution  specifications. 

Barr  submitted  an  in  vitro 
comparative  dissolution  study  in 
support  of  this  supplement.  This  study 
compared  a  batch  produced  in  May 
1989  with  a  batch  made  by  the 
previously  approved  process  in 
September  1983.  The  study  found 
comparable  dissolution  rates.  However, 
Barr  has  since  changed  the 
manufacturing  process  so  the 
dissolution  data  do  not  provide 
information  about  the  current  process. 
There  is  very  limited  dissolution 
information  on  two  other  lots  used  in 
the  prospective  validation  report. 

c.  ANDA  80-701,  Prednisone  tablets, 
5  mg.  The  supplement  to  this 
application  proposes  an  increased  batch 
size,  a  change  that  would  necessitate  an 
equipment  change.  The  supplement 
contains  information  intended  to 
prospectively  validate  this  revised 
process. 

The  validation  report  studied  two 
commercial  batches  of  the  drug  product 
at  the  blend  stage.  Both  batchies  were 
sampled  from  the  mixer  at  18  locations, 
and  from  all  drums  at  the  top,  middle, 
and  bottom  locations.  The  purpose  of 
the  sampling  was  to  determine  whether 
the  designated  locations  assay  was 
within  the  acceptable  range,  and  to 
monitor  trends  of  uniformity.  Ban- 
concluded  that  the  revised  blending 
process  results  in  a  uniform  blend. 

The  Director  has  reviewed  this 
validation  report  and  has  found  the 
following  additional  deficiencies. 

Barr  studied  only  two  batches. 
Prospective  validation  should  be 
performed  on  at  least  three  consecutive 
batches  to  provide  a  high  degree  of 
assurance  that  a  drug  product  will 
consistently  meet  its  specifications  and 
will  be  consistent  from  batch  to  batch. 

No  blend  sample  size  is  specified. 
Without  such  information,  FDA  cannot 
evaluate  the  information  because  the 
sample  size  may  hide  nonuniformity  of 
the  blend. 

The  supplement  included  an 
analytical  report  on  a  batch  made  in 
January  1989.  This  analytical  report 
shows  the  results  of  three  blend  samples 
taken  from  each  of  4  drums  for  a  total 
of  12  samples.  Two  of  the  12  samples 
were  out-of-specification  and  there  is  no 
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indication  that  Barr  investigated  those 
out-of-specification  results  sufficiently 
to  conclude  that  the  results  could  be 
discarded.  The  out-o^specificati<Hi 
results  may  indicate  a  process-related 
problem  because  all  of  the  passing 
results  were  on  the  high  side  of  the 
potency  range. 

Finally,  this  is  a  very  large  batch  of  a 
low-dose  product  mixed  in  a  type  of 
mixer  that  is  typically  inefficient  and 
has  known  dead  spots.  In  order  to 
estabUsh  and  ensure  blend  uniformity, 
Barr  must  collect  some  of  the  mixer 
samples  directly  from  the  dead  spots  in 
the  mixer. 

4.  Additional  VaUdation  Notebooks 

In  June  1992,  Barr  submitted 
additional  validation  notebooks  to  FDA 
including  a  notebook  on  ANDA  70-474, 
Lorazepam  Tablets,  2  mg.  This 
validation  information  is  not  included 
in  the  supplements.  The  Director  has 
reviewed  these  validation  notebooks 
and  has  concluded  that  these  validation 
studies  are  inadequate,  because  they  are 
affected  by  Barr's  persistent  and 
pervasive  validation  inadequacies,  as 
discussed  above.  The  study  for  one  of 
the  products  also  has  additional 
deficiencies  as  discussed  below. 

The  supplement  to  ANDA  70-474, 
Lorazepam  Tablets,  2  mg  proposes  to 
increase  the  batch  size,  a  change  that 
would  necessitate  a  change  in  the  mixer 
used  which  could  affect  me  blend 
uniformity,  among  other  things.  The 
Director  has  reviewed  the  retrospective 
validation  information  contained  in  the 
validation  notebook,  and  has  found  the 
following  additional  deficiencies. 

Barr's  SOP  instructs  the  analyst  {o 
place  the  blend  sample  into  a  mortar 
and  grind  to  a  fine  powder.  In  effect,  the 
analyst  remixes  the  large  sample  before 
conducting  blend  uniformity  analysis. 
This  procedure  will  hide  any 
nonuniformity  that  might  have  been 
detected  without  further  mixing. 

The  validation  report  provides  only 
an  average  of  the  three  blend  sample 
results.  Average  results  are  meaningless 
as  measurements  of  nonuniformity 
because  avwaging  conceals  any 
nonuniformity. 

The  validation  report  is  based  on  only 
five  batches.  These  are  insufficient  data 
on  which  to  conclude  that  there  is  a 
hi^  level  of  assurance  that  all  batches 
of  this  product  will  conform  to 
specifications. 

5.  ConcUision 

The  changes  proposed  in  the 
supplements  listed  in  the  notice  may 
cause  variability  in  the  characteristics  of 
the  in-process  materials  as  well  as  in  the 
finished  products.  AccOTdingly,  the  law 
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requires  that  Barr  validate  the  changes 
proposed  in  the  supplements 
(§  211.110).  For  the  same  reasons,  the 
processes  Barr  uses  to  manufacture  the 
products  covered  by  the  original 
ANDA's  and  AADA's  listed  in  this 
notice  must  be  validated  (§  211.110). 

Barr  has  failed  to  adequately  validate 
its  manufacturing  processes  for  the  60 
products  that  it  continued  to  market 
during  the  enforcement  htigation.  (See 
e.g..  United  States  v.  Ban  Laboratories. 
Inc.,  Qv.  No.  92-1744,  sUp  op.  at  69 
(D.N.J..  February  5, 1993).)  Moreover. 
Barr  demonstrated,  through  its  vigorous 
defense  of  its  validation  during  the 
enforcement  litigation,  that  it  believes 
that  its  validation  is  adequate.  The 
validation  techniques  that  Ban- 
defended  in  the  enforcement  litigation 
are  the  same  as  those  necessary  to 
validate  the  manufecturing  processes 
and  procedures  for  the  products  listed 
in  this  notice.  Therefore,  the  Director 
has  no  basis  for  concluding  that  Barr 
will  properly  validate  its  manufacturing 
processes  for  the  products  covered  by 
the  applications  hsted  in  this  notice.  In 
addition,  because  of  Barr's  use  of 
scientifically  imsound  and  invalid 
testing  procedures,  as  discussed  above, 
any  completed  validation  studies  for  the 
changes  in  manufacturing  processes 
proposed  in  the  applications  and 
supplements  covered  by  this  notice  are 
inadequate. 

Accordingly,  the  Director  finds  that 
the  hiethods  Barr  uses  in,  or  the 
facilities  or  controls  it  uses  for,  the 
manufacture,  processing,  and  packing  of 
the  drugs  covered  by  the  original  and 
supplemental  ANDA's  listed  above  are 
inadequate  to  assure  the  drugs'  identity, 
strength,  quality,  and  purity  (21  U.S.C 
505(j)(3){A).  S  314.127(a)(1).  57  FR 
17950  at  17991).  For  the  reasons 
discussed  above,  the  Director  has  no 
basis  for  concluding  that  the  products 
that  would  be  produced  according  to  the 
original  AADA's  covered  by  this  notice 
vrauld  have  the  requisite  characteristics 
of  identity,  strength,  quality,  and  purity 
(21  U.S.C.  357(a),  §  314.125(b)(1)). 
Likewise,  the  Director  concludes  that 
the  methods  Barr  uses  in,  and  the 
facilities  or  controls  it  uses  for,  the 
manufacture,  processing,  and  packing  of 
the  drugs  covered  by  the  supplemental 
AADA's  listed  above  are  inadequate  to 
assure  the  drugs'  identity,  strength, 
quaUty,  and  purity  (21  U.S.C  355(d)(3), 
S  314.125(b)(1)). 

C.  Ban's  Past  and  Present  Investigations 
of  Out-Of-Specification  Results  are 
Inadequate 

The  Director  finds  that  Ban,  in  the 
past,  repeatedly  failed  to  investigate  out- 
of-specification  test  results  in  a 


thorough  and  timely  manner.  Barr  has 
changed  some  aspects  of  its 
investigation  of  out-of-specification 
results,  but  its  current  procedures 
remain  inadequate.  In  particular,  Barr's 
current  procedures  do  not  provide  for  a 
comprehensive  investigation  into  those 
out-of-specification  results  not 
conclusively  shown  to  be  caused  by 
analyst  or  laboratory  error.  Barr's  past 
and  present  investigations  of  out-of- 
specification  results  deviate  from  21 
CFR  211.192.  which  requires  such 
investigations. 

During  the  1991  inspection.  Barr 
could  not  produce  any  evidence  that  it 
had  performed  or  documented 
investigations  into  the  reasons  for 
frequent  out-of-specification  results.  In 
fact,  in  the  1991  Northvale  inspection, 
the  investigators  observed  that,  with 
only  one  exception,  Barr  had  no 
substantive  investigation  of  more  than 
200  instances  of  out-of-specification 
results. 

By  the  time  of  the  1992  Northvale  and 
Pomona  inspections,  Barr  still  did  not 
perform  investigations  for  batches  with 
initial  out-of-specification  test  results 
and  two  subsequent  passing  test  results 
on  the  same  or  different  samples. 

Moreover.  Barr  routinely  ignored  its 
SOP  which  requires  it  to  "investigate  all 
material  nonconformance  occurrences 
and  in  compliance  to  §  211.192  of  the 
CFR,  to  document  findings  and 
recommend  a  course  of  action."  Many  of 
Barr's  investigations  did  not  determine 
the  cause  of  the  out-of-specification 
results  accurately  or  adequately.  Barr's 
investigations  frequently  only 
confirmed  the  existence  of  a  problem, 
without  isolating  the  cause  of  the  out- 
of-specification  results,  determining 
what  corrective  measures  should  be 
taken,  or  reaching  any  conclusions  or 
recommendations.  A  routine  approach 
in  Barr's  investigation  reports  was  to 
indicate  that  there  was  a  failure  to  meet 
specifications  and  to  presume  that  the 
out-of-specification  results  were  caused 
by  analyst  error  in  order  to  justify 
retesting.  Barr's  investigation  failed  to 
consider  all  possible  causes  of  out-of- 
specification  results  and  attributed  the 
out-of-specification  results  to  one  cause 
without  eUminating  others.  Barr's  own 
experts  in  the  enforcement  litigation 
were  critical  of  Barr's  investigations  and 
poorly  dociunented  reasons  for 
attributing  out-of-specification  results  to 
analyst  error. 

Even  when  Barr  has  performed 
investigations  into  out-of-specification 
results,  it  has  delayed  its  investigations 
in  violation  of  the  CXiMP  regulations. 
This  delay  also  violates  Barr's  SOP  od 
investigational  procedure,  which 
requires  tiie  firm  to  complete 
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investigations  in  30  days.  Some 
investigations  were  completed  months 
or  years  after  the  out-of-specification 
results  occurred,  and  when  the  batches 
had  expired  or  were  about  to  expire. 
Because  of  its  delay  in  investigating  out- 
of-specification  results,  Barr  has  retested 
and  released  batches  with  out-of- 
specification  results  before  completing 
investigations. 

During  the  enforcement  litigation, 
Barr  prepared  reports  on  investigations 
into  out-of-specification  results  on 
certain  batches  of  some  of  its  products. 
These  investigations  reflect  Barr's 
persistent  efforts  to  avoid  attributing 
out-of-specification  results  to  process- 
related  problems  rather  than  identifying 
the  causes  of  the  out-of-specification 
results  and  correcting  them  to  prevent 
their  recurrence.  Repeated  similar  out- 
of-specification  results  implicating  the 
manufacturing  process  were  attributed 
alternatively  to  operator  enor, 
equipment  error,  or  laboratory  error. 

Barr's  current  investigations  into  the 
causes  of  out-of-specification  results 
remain  inadequate.  Even  in  recently 
completed  investigations,  in  which  Ban- 
personnel  utilized  a  checklist  of 
possible  causes  of  laboratory  or  analyst 
error  in  an  effort  to  identify  the  cause  of 
out-of-specification  results,  Barr  ignored 
the  results  of  the  investigations  when  no 
laboratory  or  analyst  errors  were 
identified,  discarded  the  out-of- 
specification  results,  and  proceeded  to 
f)ass  batches  of  product  on  the  basis  of 
imited  retests,  without  investigating 
possible  problems  with  the 
manufacturing  processes. 

Based  on  Barr's  history  of  using 
inadequate  investigations  into  the  cause 
of  out-of-specification  results,  its 
vigorous  defense  of  its  procedures 
during  the  enforcement  litigation,  and 
its  ciirrent  inadequate  procedures  for 
investigating  out-of-specification 
results,  the  Director  has  no  basis  for 
concluding  that  Barr  will  conduct 
adequate  investigations  of  out-of- 
specification  results  with  respect  to  the 
products  covered  by  the  applications 
and  supplements  listed  in  this  notice. 

Accordingly,  the  Director  finds  that 
the  methods  Barr  uses  in,  and  the 
facilities  or  controls  it  uses  for,  the 
manufacture,  processing,  and  packing  of 
the  drugs  covered  by  the  original  and 
supplemental  ANDA's  listed  in  this 
notice  are  inadequate  to  assure  the 
drugs'  identity,  strength,  quality,  and 
purity  (21  U.S.C.  355(j)(3)(A). 
§  314.127(a)(1),  57  FR  17950  at  17991). 
For  the  same  reasons,  the  Director  has 
no  basis  for  concluding  that  the 
products  that  would  be  produced 
according  to  the  original  AADA's 
covered  by  this  notice  would  have  the 


requisite  characteristics  of  identity, 
strength,  quality,  and  purity  (21  U.S.C. 
357(a),  §  314.125(b)(1)).  Likewise,  the 
Director  concludes  that  the  methods 
Barr  uses  in,  and  the  facilities  or 
controls  it  uses  for,  the  manufacture, 
processing,  and  packing  of  the  drugs 
covered  by  the  supplemental  AADA's 
listed  above  are  inadequate  to  preserve 
the  drugs'  identity,  strength,  quality, 
and  purity  (21  U.S.C.  355(d)(3), 
§  314.125(b)(1)). 

D.  Ban's  Recordkeeping  Deficiencies 

The  CGMP  regulations  provide  that 
laboratory  records  must  include 
complete  data  derived  from  all  tests 
necessary  to  ensure  compliance  with 
estabUshed  specifications  and 
standards,  including  examinations  and 
assays.  The  regulations  specify  what 
information  must  be  recorded 
(§211.194). 

The  following  discussion  contains 
examples  of  Barr's  improper  and 
inadequate  recordkeeping  practices. 

Barr  s  records  relating  to  past 
production  and  testing  contain 
numerous  inconsistencies  and  are 
unreliable.  For  example,  some  of  Barr's 
documents  regarding  batches  with  out- 
of-specification  results,  such  as 
analytical  specification  sheets, 
investigations,  and  chemist  notebook 
pages,  are  missing,  hi  addition.  Ban- 
personnel  have  improperly  recorded  test 
data  results  on  scrap  paper,  instead  of 
directly  recording  the  results  in  their 
laboratory  notebooks.  Moreover,  Barr's 
analytical  and  specification  sheets, 
which  are  used  by  Barr  management  in 
making  batch  release  decisions  as  well 
as  by  FDA  in  evaluating  Barr's  products, 
were  incomplete  and  misleading 
because  they  often  reflected  only  the 
averages  of  the  passing  test  results  used 
to  justify  the  release  of  a  batch. 

Barr's  recordkeeping  was  so  deficient 
in  the  past  that  it  interfered  with  Barr's 
abiUty  to  control  its  processes  and  make 
its  product  release  decisions,  as  well  as 
with  FDA's  efforts  to  monitor  Barr's 
compliance  with  the  CGMP  regulations. 

Barr  has  altered  its  recordkeeping 
practices,  but  they  remain  inadequate 
because  the  firm  continues  to  record 
only  average  testing  results  on  its 
records.  Relying  on  average  test  results 
can  be  misleading  when  an  average  out- 
of-specification  and  passing  test  results 
yields  a  figure  that  meets  specifications 
because,  by  definition,  an  average  will 
not  reveal  the  extreme  values  nor  does 
it  provide  information  about  the 
variability  of  the  results.  Barr  must 
record  individual  test  results  even  when 
an  average  provides  useful  information. 

Based  on  Ban's  persistent  failure  to 
keep  adequate  records,  its  defense  of  its 


recordkeeping  during  the  enforcement 
litigation,  and  its  current  adequate 
practices,  the  Director  has  no  basis  for 
concluding  that,  if  the  applications  and 
supplements  listed  above  were  to  be 
approved.  Ban  would  adequately  keep 
records  with  respect  to  the  products 
manufactured  under  those  applications 
and  supplements. 

Therefore,  the  Director  finds  that  the 
methods  Ban  uses  in,  and  the  facilities 
or  controls  it  uses  for,  the  manufacture, 
processing,  and  packing  of  the  drugs 
covered  by  the  original  and 
supplemental  ANDA's  listed  above  are 
inadequate  to  assure  the  drugs'  identity, 
strength,  quality,  and  purity  (21  U.S.C. 
355(j)(3)(A),  §  314.127(a)(1),  57  FR 
17950  at  17991).  For  the  reasons 
discussed  above,  the  Director  has  no 
basis  for  concluding  that  the  products 
that  would  be  produced  according  to  the 
original  AADA's  covered  by  this  notice 
would  have  the  requisite  characteristics 
of  identity,  strength,  quality,  and  purity 
(21  U.S.C.  357(a),  §  314.125(b)(1)). 
Likewise,  the  Director  concludes  that 
the  methods  Ban  uses  in,  and  the 
facilities  or  controls  it  uses  for,  the 
manufacture,  processing,  and  packing  of 
the  drugs  covered  by  the  supplemental 
AADA's  listed  above  are  inadequate  to 
preserve  the  drugs'  identity,  strength, 
quality,  and  purity  (21  U.S.C.  355(d)(3), 
§  314.125(b)(1)). 

rV.  Proposal  to  Refuse  to  Approve  and 
Notice  of  Opportunity  for  Hearing 

The  Director  has  evaluated  the 
information  above  concerning  the 
methods  Ban  uses  in,  and  the  facilities 
and  controls  Ban  uses  for,  the 
manufacture,  processing,  and  packing  of 
drug  products.  The  Director  finds  that 
Ban's  methods,  facilities  and  controls 
are  inadequate  to  ensure  and  preserve 
its  drug  products'  identity,  strength, 
quality,  and  purity.  Accordingly,  notice 
is  hereby  given  to  Ban  and  to  all  other 
interested  persons  that,  under  sections 
507(a),  505  (c)(1)(B),  (d)(3),  (j)(3)(A).  and 
(j)(4(C)  of  the  act  (21  U.S.C.  357(a),  355 
(c)(1)(B),  (d)(3).  (j)(3)(A),  and  (j)(4)(C)), 
the  Director  proposes  to  refuse  to 
approve  the  applications  and 
supplements  listed  above  on  the 
grounds  set  forth  in  this  notice.  In 
accordance  with  section  505  of  the  act 
and  21  CFR  part  314,  and  under 
authority  delegated  to  the  Director  (21 
CFR  5.82),  the  applicant  is  hereby 
provided  an  opportunity  for  a  hearing  to 
show  why  the  applications  and 
supplements  listed  above  should  be 
approved. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before  June 
28, 1993,  a  written  notice  of 
participation  and  request  for  hearing. 
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and  (2)  on  or  before  July  27, 1993.  the 
data  information,  and  analyses  relied  on 
to  demonstrate  that  there  is  a  genuine 
and  substantia l^ssue  of  fact  that 
requires  a  hearing.  Any  other  interested 
person  may  also  submit  comments  on 
this  notice.  The  procedures  and 
requirements  governing  this  notice  of 
opportunity  for  hearing,  notice  of 
participation,  and  request  for  hearing, 
information  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing  are  contained  in 
§  314.200  and  in  21  CFR  part  12. 

The  failure  of  an  applicant  to  file  a 
timely  written  notice  of  participation 
and  request  for  hearing,  as  required  by 
§  314.200,  constitutes  an  election  by  that 
applicant  not  to  avail  itself  of  the 
opportunity  for  a  hearing  concerning  the 
approvability  of  these  applications  and 
supplements,  as  does  the  failure  to 
submit  any  data,  information,  or 
analyses  in  support  of  its  request  for 
hearing,  and  constitutes  a  waiver  of  any 
contentions  concerning  the  legal  status 
of  that  person's  drug  products.  In  either 
of  those  circumstances,  the  agency  will 
summarily  enter  a  final  order  refusing 
approval  of  those  applications.  Any  new 
drug  product  marketed  without  an 
approved  drug  application  is  subject  to 
regulatory  action  at  any  time.  Any  new 
drug  product  that  is  not  produced  in 
accordance  with  the  formulation  or 
manufacturing  procedure  set  forth  in  the 
application  also  may  be  subject  to 
regulatory  action.  A  request  for  hearing 
may  not  rest  upon  mere  allegations  or 
denials,  but  must  present  specific  facts 
showing  that  there  is  a  genuine  and 
substantial  issue  of  fact  that  requires  a 
hearing.  If  it  conclusively  appears  from 
the  face  of  the  data,  information,  and 
factual  analyses  in  the  request  for 
hearing  that  there  is  no  genuine  and 
substantial  issue  of  fact  which  precludes 
the  refusal  to  approve  the  applications 
and  supplements,  or  when  a  request  for 
hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commission  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person{s)  who  request  the  hearing 
making  findings  and  conclusion,  and 
denying  a  hearing.  All  submissions 

S)ursuant  to  this  notice  of  opportunity 
or  a  hearing  are  to  be  filed  in  four 
copies.  Except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  the 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  505  (21  U.S.C.  355))  and  under 
authority  delegated  to  the  Director, 


Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.82). 

Dated:  May  17. 1993. 
Carl  C  Peck. 

Director, 

Center  for  Drug  Evaluation  and  Research. 
IFR  Doc.  93-12665  Filed  5-27-93;  8:45  am] 
BiLUNG  CODE  4160-01-r 

National  Institutes  of  Health 

National  Center  for  Nursing  Research; 
Nursing  Science  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Nursing  Science  Review  Committee, 
National  Center  for  Nursing  Research. 
June  10-11. 1993.  Holiday  Inn  Crowne 
Plaza,  Halpine  Room,  1750  Rockville 
Pike,  Rockville,  Maryland  20852. 

This  meeting  will  be  open  to  the 
public  on  June  10  from  8:30  a.m.  to  10 
a.m.  Agenda  items  to  be  discussed  will 
include  a  Report  from  the  Director, 
NCNR;  emd  an  Administrative  Report  by 
the  Scientific  Review  Administrator, 
Nursing  Science  Review  Section. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.  Code  and  section 
10(d))  of  Public  Law  92-463.  the 
meeting  will  be  closed  to  the  public  on 
June  10  from  10  a.m.  to  adjournment  on 
June  11  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Individuals  also  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Mary  Stephens,  301-496- 
0472  in  advance  of  the  meeting. 

Dr.  Mary  Stephens,  Scientific  Review 
Administrator,  Nursing  Science  Review 
Section.  National  Center  for  Nursing 
Research.  National  Institutes  of  Health. 
Building  31,  room  5B25,  Bethesda, 
Maryland  20892.  (301)  496-0472,  will 
provide  a  summary  of  the  meeting,  and 
a  roster  of  committee  members  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361.  Nursing  Research, 
National  Institutes  of  Health) 


Dated;  May  24. 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  93-12657  Filed  5-27-93;  8:45  am) 

BiLUNQ  COOC  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  Ad  Hoc  Balance  and 
Balance  Disorders  Subcommittee  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  AD  Hoc  Balance  and  Balance 
Disorders  Subcommittee  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Board  on  July  21. 
1993.  The  meeting  will  take  place  fi'om 
9  a.m.  to  12  noon  in  room  3C07, 
Building  3lC.  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892,  and  will  be  conducted 
as  a  telephone  conference  with  the  use 
of  a  speaker  phone. 

The  meeting  will  be  open  to  the 
public  from  9  a.m.  to  9:10  a.m.  for  a 
discussion  of  Subcommittee  business. 
Attendance  by  the  public  will  be  limited 
to  the  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
from  9:10  a.m.  until  adjournment  for  the 
discussion  and  recommendation  of 
individuals  to  serve  on  a  scientific  panel 
to  update  the  balance  and  balance 
disorders  section  of  the  Research  Plan. 
These  discussions  could  reveal  personal 
information  concerning  these 
individuals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  Subcommittee's 
meeting  and  a  roster  of  members  may  be 
obtained  from  Ms.  Mirene  Boerner. 
Acting  Executive  Director.  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Board.  Building  31, 
room  3C08,  National  Institutes  of 
Health.  Bethesda,  Maryland  20892, 
(301)  402-1129.  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Acting  Executive  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  CommunicatioD 
Disorders) 
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Dated:  May  24, 1993. 
Susan  K.  Feldman, 
Comwittee  Management  Officer.  NIH. 
[PR  Doc.  93-12655  Filed  5-27-93;  8:45  ami 

MUJNO  COOe  4140-Ot-M 

NatioruH  Instttule  on  Deafness  and 
Other  Communication  Disorders; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  prof>osais,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  a  patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Panel:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Dofes  o/Meefi/)g.  June  16-17, 1993. 

Time  of  Meeting:  3-6  pm.  June  16, 8  am  to 
adjournment,  June  17. 


Place  of  Meeting:  Inn  Towner  Hotel,  2424 
University  Avenue,  Madison,  WI. 

Agenda:  Review  of  a  program  grant 
application. 

Contact  Penon:  Dr.  Earleen  F.  Blkins, 
Scientific  Review  Administrator,  NIDCD/ 
SRB,  Executive  Plaza  South,  room  400B, 
Bethesda,  Maryland  20892.  (301)  496-8683. 
(Catalog  of  Federal  Domestic  Assistance 
Progran.  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  May  24, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-12658  Filed  5-27-93;  845  amj 

BtUJNQ  COOe  4140-01-M 


Division  of  Research  Grants;  IMeetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  study  sections  for  June 
through  July  1993,  and  the  individuals 
from  whom  summaries  of  meetings  and 
rosters  of  committee  members  may  be 
obtained. 

These  meetings  will  be  open  to  the 
public  for  approximately  one  half  hour 
at  the  t>eginning  of  the  first  session  of 
the  first  day  of  the  meeting  during  the 
discussion  of  administrative  details 
relating  to  study  section  business. 
Attendance  by  the  public  will  be  limited 
to  space  available.  These  meetings  will 
be  closed  thereafter  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 


for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  as&ociated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator,  whose  telephone  number 
is  provided.  Since  it  is  necessary  to 
schedule  study  section  meetings  months 
in  advance,  it  is  suggested  that  anyone 
planning  to  attend  a  meeting  contact  the 
scientific  review  administrator  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  scientific  review 
administrator  at  least  two  weeks  in 
advance  of  the  meeting. 


Study  section 


Jur>»->My  1993 
meetings 

July  11-13 

June  25  

June  28-30 

July  1-2 

July  9  _ 

Juty  2 

July  9 

July  7-9 

JuJy  12 

Juty  7-9 

July  7-9 

July  22-23 

July  7-9 

July  15-16 


Time 


Location 


AIDS  &  Related  Research  1,  Or.  Sami  Mayyasi,  Tel. 

301-594-7073. 
AIDS  &  Related  Research  2,  Dr.  Gilberl  Meier,  Tel. 

301-594-7118. 
AIDS  &  Related  Research  3,  Dr.  Marcel  Pons,  Tel. 

301-594-7210. 
AIDS  &  Related  Research  4,  Dr.  Mohlndar  Poonian, 

Tel.  301-594-7112. 
AIDS  &  Related  Research  5,  Dr.  Mohindar  Poonian, 

Tel.  301-594-7112. 
AIDS  &  Related  Research  6,  Or.  GNbert  Meier,  Tel. 

301-594-7118. 
AIDS  &  Relat-xl  Research  7,  Or.  GUbert  Meier.  Tel. 

301-594-7118. 
Behaviofal  and  Neurosciences-1,  Dr.  Luigi  Giacomettl, 

Tel.  301-594-7122. 
Behavioral  arxl  Neuro«ciences-2,  Dr.  Luigi  Gtacometti, 

Tel.  301-594-7122. 
Biological  Sdences-I,  Or.  James  R.  King.  Tel.  301- 

594-7097. 
Biological  Sdences-2.  Or.  Camilla  Day,  Tel.  301-594- 

7389. 
Biological  Sciences-3,  Or.  Nancy  Pearson,  Tel.  301- 

594-7388. 
Biomedical  Sciences.  Dr.  Chailes  Baker.  Tel.  301- 

594-7170.. 
Clinicai  Sciences-1,  Mrs.  Jo  Peiham.  Tel.  301-594- 

7254. 


7:00  p.m. 
8:00 
8:30 
8:30 
8:00 
8:00 
8:00 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 
8:30 


Emt)assy  Suite  Hotel.  Chevy  Chase  Pavilion,  Wash- 
ington. DC. 
Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Georgetown,  DC. 

Hyatt  Regency,  Bethesda,  MO. 

Holiday  inn,  Cro^.'ne  Ptaza.  Rocltville,  MO. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MO. 

St.  James  Hotel.  Washington,  OC. 

St  James  Hotel,  Washington,  DC. 

St  Janr>es  Hotel,  Washington,  DC. 

Holiday  Inn,  Chevy  Chase,  MD. 

HoUday  Inn,  Chevy  Ctiase,  MO. 

Holiday  Inn.  Bethesda.  MO. 

Holiday  Inn.  Chevy  Ctiase,  MO. 
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Study  section 

June-Jjiy  1993 
meetings 

Tinne 

Location 

Clinical  Sciences-2,  Mrs.  Jo  Pelham,  Tel.  301-594- 

July  8-9  

800 

Residence  Inn  Marriott.  Bethesda.  MD. 
Holiday  Inn.  Chevy  Chase  MD. 

7254. 
Immunoiogy,   Virology   &   Pattiology,    Dr.    Lynwood 
Jones.  Tel.  301-594-7262. 

July  14-16  

8:30 

international  &  Cooperative  Projects.  Dr.  G.  B.  War- 
ran,  Tel.  301-59^7289. 

July  22-23  

8:00 

Enibassy  Suites  Hotel.  Chevy  Chase  Pavilion,  Wash- 
ington. DC. 

Physiological  Sciences.  Dr.  Nicholas  Mazarella.  Tet. 
301-594-7098. 

July  8-9  

8:00 

Holiday  Inn.  Crowne  Plaza,  Rockville,  MD. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  May  24, 1993. 
Susan  K.  Feldman, 
Cowmittee  Management  Officer,  NIH. 
[PR  Doc.  93-12656  Filed  5-27-93;  8:45  am] 

BILLINO  CODE  4140-01-M 


Recombinant  DNA  Advisory 
Committee;  Amend  Notice  of  Meeting 

Notice  is  hereby  given  to  announce 
partial  closure  of  the  Recombinant  DNA 
Advisory  Committee  meeting  on  June  7- 
8. 1993.  The  notice  of  meeting  was 
published  in  the  Federal  Register  on 
May  4. 1993  (58  PR  26676). 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  June  7  from  approximately  5:40  p.m. 
to  approximately  6:40  p.m.,  for  the 
report  and  review  of  the  expedited 
approval  of  a  human  gene  transfer 
protocol  submitted  by  Drs.  Robert  E. 
Sobol  and  Ivor  Royston,  including 
consideration  of  information  of  a 
personal  nature,  e.g..  an  individual's 
clinical  records  and  findings,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Dated:  May  19, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  93-12747  Filed  5-27-93;  8:45  am] 

BILUNG  CODE  4140-01-M 


Recombinant  DNA  Research: 
Proposed  Actions  Under  the 
Guideiines— Correction 

AGENCY:  National  Institutes  of  Health, 
PHS.  DHHS. 

ACTION:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(51  PR  16958). 

CORRECTION:  On  May  4, 1993  (58  PR 
26676),  the  NIH  published  Proposed 


Actions  to  be  discussed  during  the 
upcoming  meeting  on  June  7-8, 1993. 
The  following  additional  item  will  be 
considered  at  that  meeting: 

XXin.  Report  on  Expedited  Approval 
of  Human  Gene  Transfer  Protocol.  In  a 
letter  dated  April  30, 1993,  Drs.  Robert 
E.  Sobol  and  Ivor  Royston  of  the  San 
Diego  Regional  Cancer  Center,  San 
Diego,  California,  requested  the 
expedited  review  of  a  human  gene 
transfer  protocol.  This  request  was  for: 

(1)  Additional  treatment  to  a  patient  and 

(2)  transduction  of  cells  with  a 
retrovirus  vector,  GlNaCvi2. 

In  accordance  with  the  Procedures  for 
Expedited  Review  of  the  National 
Institutes  of  Health  (NIH)  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (58  PR  21741),  this  request 
was  reviewed  by  both  intramural  and 
extramural  scientists.  Drs.  Royston  and 
Sobol  submitted  additional 
documentation  at  the  request  of 
reviewers.  Pollowring  evaluation  of  the 
additional  data,  the  reviewers 
concluded  that  the  preclinical  and 
clinical  information  provided  by  the 
investigators  was  sufficient  to  justify 
continuation  of  the  study  with  the  new 
vector.  The  Director,  NIH,  approved  Drs. 
Royston  and  Sobol's  request  on  May  11, 
1993. 

The  Procedures  for  Expedited  Review, 
state  in  item  number  7:  "The  NIH  will 
report  to  the  Recombinant  DNA 
Advisory  Committee  (RAC)  following 
expedited  review  and  will  include  all  of 
the  materials  on  which  the  decision  was 
based.  The  RAC  will  formally  review 
the  protocol  at  its  next  scheduled 
meeting.  Patient  privacy  will  be 
maintained."  The  RAC  will  review  the 
expedited  approval  by  the  NIH  Director 
at  the  June  7, 1993,  meeting  during  a 
session  that  will  be  closed  in  order  to 
protect  patient  privacy. 

Dated:  May  24. 1993. 
lay  Moskowitz, 

Deputy  Director  for  Science  Policy  and 
Technology  Transfer,  NIH. 
(PR  Doc.  93-12748  Filed  5-27-93;  8:45  am) 
WLUNO  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-9^1917;  FR-^350-N-33] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  Por  further  information, 
contact  James  N.  Forsberg.  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410:  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  PR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-C)G 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
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unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  )udy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10.  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
intere.sted  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
CSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  otlier 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 


landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Gary  B.  Peterson.  Chief.  Base 
Realignment  and  Closure  Office. 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave..  NW.  rm.  4133, 
Washington.  DC  20314-1000;  (202)  272- 
0520;  (This  is  not  a  toll-free  number). 

Dated:  May  21. 1993. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for  OS/ 
28/33 

California — Forf  Ord 

Fort  Ord  is  located  7  miles  north  of 
the  City  of  Monterey  and  120  miles 
southeast  of  San  Francisco,  California 
93941-5000.  The  installation  is 
scheduled  for  closure  on  or  about 
September  1995.  Properties  shown 
below  as  suitable/available  will  be 
available  at  that  time.  The  Army  Corps 
of  Engineers  has  advised  HUD  that  some 
properties  may  be  available  for  interim 
lease  for  use  to  assist  the  homeless  prior 
to  that  date. 

The  installation  consists  of 
approximately  26,720  acres  and  14 
million  square  feet  of  permanent 
facilities  that  have  been  reviewed  by 
HUD  for  suitability  for  use  to  assist  the 
homeless.  The  properties  that  HUD  has 
determined  suitable  and  which  are 
available  include  various  types  of 
housing;  office  and  administrative 
buildings;  recreational,  maintenance 
and  storage  facilities;  and  other  more 
specialized  structures. 

For  specific  information  concerning 
Fort  Ord.  please  contact  Commander. 
7th  ID.  ATTN:  AFZW-RM  (LTC 
Anderson).  Fort  Ord,  California  93941- 
5000. 

Suitable/Available  Properties 

Property  Number:  329210039 

Type  Facility:  Housing — 1431  fomily  houses; 
majority  are  2-story. 

Property  Number:  329210040 

Type  Facility:  Temporary  Living  Quarters — 
254  buildings;  wood,  concrete  and  concrete 
block  structures  including  barracks. 

Property  Number:  329210041 

Type  Facility:  Office/ Administration — 311 
buildings;  wood,  concrete,  concrete  block 
and  steei  structures  including  personnel 
bldgs.  and  general  purpose  bidgs. 

Property  Number  329210042 


Type  Facility:  Recreation — 53  facilities 

including  Imwling  center,  guest  houses, 

community  and  youth  centers,  library,  gym 

and  recreation  bldgs. 
Property  Number:  329210043 
Type  Facility:  Aircraft/Airport  Facilities — 18 

facilities  including  hangars,  runway, 

taxiways,  aprons,  fire  station,  maintenance 

bldgs.  and  control  tower. 
Pmnwrty  Number:  329210044 
Type  Facility:  Maintenance/Engineering 

Facilities — 24  buildings;  wood,  concrete 

block  and  steel  structures. 
Property  Number:  329210045 
Type  Facility:  Mess/Dining  Halls — 95 

buildings;  wood,  concrete  and  concrete 

block  dining  facilities. 

Property  Number:  329210046 

Type  Facility:  Child  Care— 7  buildings;  wood 
and  concrete  child  care  centers. 

Property  Number:  329210047 

Type  Facility:  Stores  and  Services — 23 
buildings;  wood,  concrete,  concrete  block 
and  steel  structures  including  stores,  snack 
bars,  commissary  and  service  station 
exchange. 

Property  Number:  329210048 

Type  Facility:  Hospital  Facilities — 10 
buildings;  wood,  concrete  and  concrete 
block  structuures  including  a  hospital, 
clinics  and  vet.  facilities. 

Property  Number:  329210049 

Type  Facility:  Chapels — 10  buildings;  wood, 
concrete,  concrete  block  chap)els  and 
chapel  center  facilities. 

Property  Number:  329210050 

Type  Facility:  Fire  Facilities — 2  fire  stations. 

Property  Number:  329210051 

Type  Facility:  Audio  Visual  Facilities — 8 
buildings;  wood,  concrete  and  steel 
structures  including  photo  labs  and 
training  centers. 

Property  Number:  329210052 

Type  Facility:  Communications/Electronics 
Facilities— 6  buildings;  concrete,  concrete 
block  and  steel  structures  including  a 
communication  center  and  radio  bldgs. 

Property  Number:  329210053 

Type  Facility:  Warehouses — 224  buildings; 
wood,  concrete,  concrete  block  and  steel 
structures  including  storage  bldgs.  and 
sheds. 

Property  Number:  329210054 

Type  Facility:  Vehicle  Shops — 84  buildings; 
wood,  concrete,  concrete  block  and  steel 
structures  including  maintenance  shops 
and  oil  storage  bldgs. 

Property  Number:  329210055 

Type  Facility:  Miscellaneous  Facilities — 440 
facilities  including  hdqts.  bldgs.,  reserve 
centers,  classrooms,  day  rooms,  roads, 
vehicle  parks  and  training  areas. 

Property  Number:  329210056 

Type  Facility:  Multi-Purpose  Facilities— 27 
facilities. 

Property  Number:  329210057 

Type  Facility:  Fuel  Facilities — 31  buildings; 
concrete,  concrete  block  and  steel 
structures  including  gas  station  bldgs. 

Property  Number:  329210058 

Type  Facility:  Hazardous  Storage  Facilities — 
6  buildings;  concrete,  concrete  block  and 
steel  structures. 
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Property  Number:  3292100S9 
Type  Facility:  Explosives/munitions 
Facilities — 31  buildings;  concrete  and  steel 
structures  including  igloo  storages  and 
magazine  storages. 

California — Sacramento  Army  Depot 

Sacramento  Army  Depot  is  located 
within  the  city  limits  of  Sacramento. 
California  95813-5053.  Three  major 
highways  (California  99.  Interstate  80 
and  U.S.  Route  50)  are  in  the  immediate 
vicinity.  The  Depot  is  in  an  area  zoned 
as  industrial.  The  installation  is 
scheduled  to  be  closed  on  or  about 
September  1997,  however  complete 
mission  cessation  will  accelerate  reuse 
of  facilities  and  real  property  on  or 
about  October  1994. 

The  installation  consists  of 
approximately  485  acres  and  3.2  million 
square  feet  of  facilities.  The  Army  will 
retain  a  50  acre  enclave  on  the 
installation  to  support  the  Reserve 
Component  mission.  The  properties  that 
HUD  has  determined  suitable  and 
which  are  available  for  use  to  assist  the 
homeless  include  housing;  office  and 
administrative  buildings;  recreation, 
maintenance  and  storage  facilities;  and 
other  more  specialized  structures. 

For  specihc  information  concerning 
Sacramento  Army  Depot,  please  contact 
Commander,  Sacramento  Army  Depot, 
ATTN:  SDSSA-LS  (Mr.  Guy  Brown), 
Sacramento,  California  95813-5053. 

Suitable/Available  Properties 

Property  Number:  329320004 

Type  Facility:  Housing— 3  buildings;  ranging 

in  size  from  1320  sq.  ft.  to  2343  sq.  ft. 

including  garages. 
Property  Number  329320005 
Type  Facility:  Office/Administration — 7 

buildings;  ranging  in  size  from  192  sq.  ft. 

to  109.655  sq.  ft. 
Property  Number:  329320006 
Type  Facility:  Recreation/Stores/Services— 

20  buildings;  ranging  in  size  from  100  sq. 

ft.  to  9871  sq.  ft.  including  community  and 

fitness  centers,  snack  bars,  etc. 
Property  Number  329320007 
Type  Facility:  Warehouses/Storage 

Facilities — 23  buildings;  ranging  in  size 

from  119  sq.  fL  to  261.360  sq.  ft. 
Property  Number:  329320008 
Type  Facility:  Communication/Elecfronic — 

13  buildings;  electronic  maintenance  shops 

and  equipment  &cilities  ranging  in  size 

from  756  sq.  ft.  to  163,961  sq.  ft. 

Property  Number  329320009 

Type  Facility:  Hospital— 1  building;  6622  sq. 

ft.  clinic  without  beds. 
Property  Number:  32932tX)10 
Type  Facility:  Dining  Hall— 1  building; 

12,550  sq.  ft.  post  restaurant. 
Property  Number:  329320011 
Type  Facility:  Miscellaneous  Buildings — 14 

buildings;  ranging  in  size  from  120  »q.  ft. 

to  5612  sq.  ft.  including  sentry  stations, 

gen.  inst.  bldgs.  and  waste  treatment 

facilities.  ' 


Property  Number:  329320012 

Type  Facility:  Mainteoanca/Engioeering — 6 

buildings;  ranging  in  size  from  437  sq.  ft. 

to  8707  sq.  ft. 

Property  Number  329320013 

Type  Facility:  Vehicle  Shop  Buildings — 2 

buildings;  ranging  in  size  from  600  sq.  ft. 

to  48,363  sq.  ft. 
Property  Number  329320014 
Type  Facility:  Hazardous  Storage  Buildings— 

18  buildings:  flammable  material 

storehouses  ranging  in  size  from  72  sq.  ft. 

to  4100  sq.ft. 

Property  Number:  329320015 
Type  Facility:  Land— approximately  485 
acres  including  swimming  {x>ols,  tennis 
courts,  baseball  and  softball  fields,  golf 
course,  roads,  open  areas  etc. 

Land  (by  State) 
California 

Land — 2.5  acres 

Hamilton  Army  Airfield 

Novato  Co:  Marin  CA  94945 

Landholding  Agency:  COE— BC 

Property  Number:  329310001 

Status:  Excess 

Base  closure:  Number  of  Units:  1 

Comment:  2.5  acres,  potential  utilities,  access 
restriction,  subject  to  flooding,  wetlands 
and  storm  water  runoff,  potential  for 
contamination  from  adjoining  areas 

Suitable/Unavailable  Properties 

Connecticut  , 

15  Family  Houses 
Portlant  CT  36 

Portland  Co:  Middlesex  CT  06484 
Landholding  Agency:  COB-BC 
Property  Numbers:  319011218-319011232 
Status:  Excess 
Base  Closure 

Comment:  1000-1300  sq.  ft.,  1  story  wood 
frame  residences 


Unsuitable  Properties 

Land  (by  State) 

Florida 

Cape  St.  George  Reservation 

Fort  Rucker,  AL  Installation  #12050 

Apalachicola  Co:  Franklin  G  C  FL  32320 

Landholding  Agency:  COE-BC 

Property  Number:  329140001 

Status:  Unutilized 

Base  Closure:  Number  of  Units:  1 

Reason;  Floodway — Inaccessible 

Hawaii — Kapalama  Military  Reservation 
Phase  in 

Kapalama  Military  Reservation  is 
located  in  the  Harbor  district  in  the  City 
of  Honolulu.  All  the  properties  will  be 
excess  to  the  needs  of  the  Army  Corps 
of  Engineers  on  or  about  September  30, 
1994.  Properties  shown  below  as 
suitable  will  be  available  at  that  time. 

The  base  comprises  21.22  acres  and 
contains  nine  buildings  which  are 
currently  being  used  for  storage 

Suitable/Unavailable  Properties 
Propeity  Numbers:  329210003-329210011 


Type  FacOify:  Nine  buildings  currently  used 
for  storage;  116  to  39854  sq.  ft.;  one  story 
wood  frame;  needs  minor  rehab. 

Suitable/Unavailable  Properties 
Illinois 

12  Worth  Family  Houses 

Fort  Sheridan 

Worth  Co:  Cook  IL  60482 

Landholding  Agency:  COE-BC     • 

Property  Number:  329210002 

Status:  Excess 

Base  Closure 

Comment:  1-story  residences,  possible 

asbestos.  ofT-site  use  only,  scheduled  to  be 

vacated  05/93. 

12  Addison  Family  Houses 
Fort  Sheridan 

Addison  Co:  DuPage  IL  60101 
Landholding  Agency:  COE-BC 
Property  Number:  329210001 
Status:  Excess 
Base  Closure 

Comment:  1-story  residences,  piossible 
asbestos,  scheduled  to  be  vacated  05/93. 

Unsuitable  Properties 

Bldg.  117.  Hangar 

Fort  Sheridan  Co:  Lake  IL  60037-5000 

Landholding  Agency:  COE-BC 

Property  Number:  329230001 

Status:  Excess 

Base  Closure:  Number  of  Units:  1 

Reason:  Within  airport  runway  clear  zone 


Indiana — Fort  Benjamin  Harrison 

Fort  Benjamin  Harrison  is  located 
northeast  of  Indianapolis  in  the  City  of 
Lawrence  46216-5000.  All  the 
properties  will  be  excess  to  the  needs  of 
the  Army  Corps  of  Engineers  on  or 
about  September  1995.  Properties 
shown  below  as  suitable/available  will 
be  available  at  that  time.  The  Army 
Corps  of  Engineers  has  advised  HUD 
that  some  prop>erties  may  be  available 
for  interim  lease  for  use  to  assist  the 
homeless  prior  to  that  date. 

The  base  covers  2501  acres  and  has 
4.7  million  square  feet  of  facilities.  The 
properties  that  HUD  has  determined 
suitable  and  which  are  available  include 
family  housing  residences,  temporary 
living  quarters,  office/administration 
buildings,  various  types  of  recreational 
facilities,  child  care  centers  and  chapels, 
dining  halls,  a  hospital,  warehouses, 
miscellaneous  and  other  specialized 
structures.  More  specific  information 
concerning  properties  at  the  base  can  be 
obtained  by  contacting  LTC  Gregory 
Miller,  US  Army  Soldier  Support 
Center,  Attn:  ATZI-IS,  Fort  Benjamin 
Harrison.  Indiana  46216-5000;  (317) 
542-5382. 

Suitable/ Available  Properties 

Property  Numbers:  329210068-329210069 

Type  Facility:  Housing— 90  family 
residences,  1  and  2  story  brick  frame;  29 
temporary  living  quarters  (barracks),  brick 
or  concrete  frame. 

Property  Number:  329210070 
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Type  Facility:  Office/Administration — 26 
buildings;  wood,  brick,  concrete  or 
concrete  block  frame;  includes  personnel 
and  general  purpose  buildings. 

Property  Number:  329210071 

Type  Facility:  Recreational  Facilities — 28; 
wood,  brick,  concrete  or  concrete  block 
frame;  includes  gym,  canteen,  golf  course, 
swimming  pool,  riding  stable,  tennis  court, 
bowling  center,  recreation  buildings, 
basketball  and  handball  courts,  baseball 
fields,  track,  and  playgrounds. 

Property  Number:  329210072 
Type  Facility:  Child  Care  Centers— 2 

buildings;  brick  frame;  5,818  and  14,457 

sq.  f^. 
Property  Number:  329210073 
Type  Facility:  Dining  Halls — 4;  brick  frame; 

11.075  to  31,439  sq.ft. 
Property  Number:  329210074 
Type  Facility:  Stores/Services— 12  buildings; 

140  to  68,899  sq.  ft.;  brick,  wood,  concrete 

or  concrete  block  frame;  includes 

restaurant,  commissary,  sales  stores, 

exchange  branchs,  and  service  outlet. 
Property  Number:  329210075 
Type  Facility:  Hospital,  brick  frame. 
Property  Number:  329210076 
Type  Facility:  2  Chapels;  3,747  &  16,587  sq. 

ft.,  brick  and  aluminum  frame. 
Property  Number:  329210078 
Type  Facility:  2  Fire  Facilities;  2.243  &  3,835 

sq.  ft.;  includes  fire  station  and  hose  house. 
Property  Numbers:  329210079,  329210083 
Type  Facility:  2  Vehicle  Shops  and  Fuel 

Facility;  concrete/asbestos  frame;  1  gas 

station  building,  327  sq.  ft. 
Property  Number:  329210080 
Type' Facility:  Maintenance  Engineering — 6 

buildings;  168  to  14,074  sq.  ft.;  wood,  brick 

or  concrete  block  frame. 
Property  Numbers:  329210081,  329210082 
Type  Facility:  Explosives/Munitions  and 

Hazardous  Storage — 10  buildings;  103  to 

1,138  sq.  ft.;  brick,  steel,  concrete  or  wood 

frame;  includes  ammo  magazines  and 

flammable  materials  storage. 
Property  Number:  329210084 
Type  Facility:  23  Warehouses;  960  to  56,650 

sq.  ft.;  brick,  concrete  or  steel  frame. 
Property  Number:  329210085 
Type  Facility:  150  Miscellaneous  Buildings; 

31  to  211,364  sq.  ft.;  includes  headquarters 

&  general  instruction  buildings;  training 

centers  and  detached  garages. 
Property  Number:  329210086 
Type  Facility:  5  Multipurpose  Buildings. 

Land 

Property  Number:  329210077 
Type  Facility:  2  Aircraft/Airport  Facilities; 
938  sq.  yds. 

Unsuitable  Properties 

Property  Number:  329210087 
Type  Facility:  1  Recreational  Facility;  within 
a  floodway. 

Suitable/Available  Properties 

Land  (by  State) 

Land— Plant  II 

Indiana  Army  Ammunition  Plant 
Charlestown'Co:  Qark  IN  47111 
Landholding  Agency:  COE-BC 


Property  Number:  329220004 

Status:  Excess 

Base  closure:  Number  of  Units:  1 

Comment:  858.63  acres,  34  acres  subj.  to 
flooding,  access  over  private  property  by 
easement  of  roadway,  manufac.  facility  on 
site  not  operative  for  20  years. 

Massachusetts — Fort  Devens 

Fort  Devens  military  base  is  located  at 
Fort  Devens,  Massachusetts  01433- 
5000.  It  is  approximately  45  miles  west 
of  Boston.  All  the  properties  will  be 
excess  to  the  needs  of  the  Army  Corps 
of  Engineers  on  or  about  October  31, 
1995.  Properties  shown  below  as 
suitable/available  will  be  available  at 
that  time.  The  Army  Corps  of  Engineers 
has  advised  HUD  that  some  properties 
may  be  available  for  interim  lease  for 
use  to  assist  the  homeless  prior  to  that 
date. 

The  installation  covers  9,283  acres 
and  has  approximately  7.4  million 
square  feet  of  facilities.  The  properties 
that  HUD  has  determined  suitable  and 
which  are  available  include  over  550 
single  family  and  multifamily  housing 
units;  office  and  administration 
buildings,  indoor  and  outdoor 
recreational  facilities;  warehouses  and 
multi-use  buildings;  hospital  facihties; 
stores  and  service  facilities;  dining 
facilities;  a  chapel;  a  child  care  facility: 
and  other  miscellaneous  and  specialized 
structures. 

For  specific  information  concerning 
Fort  Devens,  please  contact 
Commander,  Fort  Devens,  Attn:  AFZD- 
T  (Mr.  Carter  Hunt),  Fort  Devens, 
Massachusetts  01433-5000. 

Suitable/Available  Properties 

Property  Number:  329210012 
Type  Facility:  54  Office/ Administration 
Buildings;  1,174  to  71,781  sq.  ft.;  wood, 
brick  or  concrete  block  frame  including 
personnel  bldgs.,  general  purpose  and 
support  services  bldgs. 
Property  Number:  329210029 
Type  Facility:  404  Housing  units;  1,200  to 
4,380  sq.  ft.;  wood  or  brick  frame;  single 
and  duplex  residences,  multifamily 
residences — up  to  14  units  per  bldg. 
Property  Number:  329210015 
Type  Facility:  150  Temporary  Living 
quarters;  1,028  to  19,120  sq.  ft.;  wood, 
brick  or  concrete  block  structures 
Including  barracks. 
Property  Number:  329210013 
Type  Facility:  27  Recreational  Facilities;  155 
to  30,000  sq.  ft.;  wood,  brick,  steel  or 
concrete  block  construction  including  a 
gym,  library,  swimming  pool,  golf 
clubhouse,  and  bowling  center. 
Property  Numbers:  329210016.  329210025 
Type  Facility:  Aircraft/Fuel  Facilities — 7;  six 
gas  station  bldgs.  and  pump  stations; 
wood,  steel  or  concrete  block  structures. 
Property  Numbers:  329210017,  329210021 
Type  Facility:  Maintenance  Engineering/ 
Vehicle  Shops— 34  buildings;  120  to 


20,310  sq.  ft.;  wood,  brick,  steel  or  concrete 
block  frame  including  maintenance  shops, 
entomology  facility,  vehicle  maintenance 
bldgs.,  oil  storage  bldgs. 

Property  Number:  329210018 

Type  Facility:  11  Stores/Service  Buildings; 
271  to  107,208  sq.  ft.;  wood,  concrete  block 
or  brick  fr^me  including  commissary,  sates 
store,  exchange  service  station,  exchange 
retail  stores. 

Property  Number:  329210019 

Type  Facility:  7  Hospital  Facilities;  493  to 
126,835  sq.  ft.;  wood,  concrete,  concrete 
block  or  brick  frame  including  clinics, 
hospital,  veterinarian  facility,  and  dental 
clinic. 

Property  Number:  329210022 

Type  Facility:  4  Audio  Visual/Photo  Labs; 
480  to  10,612  sq.  ft.;  wood  or  concrete 
block  construction. 

Property  Number:  329210027 
Type  Facility:  24  Mess/Dining  Halls;  2,403  to 
2,717  sq.  ft.;  wood  frame. 

Property  Number:  329210024 

Type  Facility;  2  Communication  Buildings; 
1.322  to  1,749  sq.  ft.;  concrete  block  or 
brick  fi^me;  communication  centers. 

Property  Number:  329210026 

Type  Facility:  92  Warehouses;  49  to  85,790 
sq.  ft.;  wood,  concrete,  concrete  block  or 
steel  construction  including  sheds, 
storehouse,  medical  supply,  vehicle 
storage,  general  purpose  bldgs. 

Property  Number:  329210014 

Type  Facility:  Child  Care  Facility;  6,012  sq. 
ft.;  wood  frame. 

Property  Number:  329210020 

Type  Facility:  Chapel;  22,250  sq.  ft.;  brick 
frame. 

Property  Number:  329210023 

Type  Facility:  8  Hazardous  Storage 
Buildings;  64  to  6,000  sq.  ft.;  concrete,  steel 
or  concrete  block  structures  including 
oxygen  storage  facilities  and  flammable 
materials  storage. 

Property  Number:  329210028 

Type  Facility:  172  Miscellaneous  Facilities; 
320  to  114,000  sq.  ft.;  wood,  concrete 
block,  brick  or  steel  construction  including 
general  purpose  bldgs.,  training  facilities, 
RG  houses,  reserve  centers,  garages. 

Property  Number:  329210030 

Type  Facility:  4  Multi-purpose  buildings. 

Unsuitable  Properties 

Property  Number:  329210032 

Type  Facility:  3  Recreation  Facilities;  within 

2,000  feet  from  flammable  or  explosive 

material. 
Property  Numbers:  329210033,  329210038 
Type  Facility:  One  Temporary  Living 

Quarters  and  2  housing  residences;  within 

2,000  feet  from  flammable  or  explosive 

material. 
Property  Number:  329210031 
Type  Facility:  One  Office/Administration 

Building;  within  2,000  feet  from  flammable 

or  explosive  material. 
Property  Numbers:  329210034.  329210037 
Type  Facility;  6  Miscellaneous  Buildings — 

including  stores,  service  facilities,  etc. 
Property  Number:  329210035 
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Type  Facility:  One  Vehicle  Shop;  within 
2,000  feet  from  flammable  explosive 
material. 

Property  Number:  329210036 

Type  Facility:  One  Warehouse:  within  2,000 
feet  from  flammable  explosive  materiaL 

Suitable/Available  Properties 

Massachusetts 

12  Bldgs.,  Burlington  Housing 
South  Bedford 

Burlington  Co:  Middlesex  MA  01803 
Undholding  Agency:  COE— BC 
Property  Number  329240005 
Status:  Surplus 

Base  closure  Number  of  Units:  12 
Comment:  1100  sq.  ft.  each.  1-story  wood 
frame  residences. 

Michigan 

Ponfiac  Storage  Facility 

871  East  South  Boulevard 

Pontiac  Co:  Oakland  MI  48054 

Undholding  Agency:  COE— BC 

Property  Number  329240001 

Status:  Excess 

Base  closure  Number  of  Units:  5 

Comment:  607,202  sq.  ft.  warehouse  w/steel 

frame,  4  other  structures  inc.  well  house. 

sentry  station,  heating  plant  and  water 

tower  located  on  31.24  acres. 

.Vew  Jersey— Fort  Dix 

Fort  Dix  is  located  in  the  eastern  edge 
of  Burlington  County,  and  part  of  the 
western  edge  of  Ocean  County.  New 
Jersey.  It  is  approximately  17  miles 
southeast  of  Trenton,  New  Jersey.  The 
installation  is  scheduled  for  realignment 
on  or  about  October  1, 1993.  The 
majority  of  the  base  is  being  retained  for 
Federal  use. 

The  Sheridanville  Family  Housing 
complex  is  located  on  Sailors  Pond 
Road,  appox.  1  mile  east  of  State 
Highway  68.  The  Kennedy  Courts 
Family  Housing  complex  is  located  at 
the  comer  of  Pemberton-Pointville  and 
Juliustown  Roads,  approx.  1  mile 
southeast  of  County  Route  616.  Both 
complexes  contain  various  types  of 
housing,  service  stores,  maintenance 
buildings,  miscellaneous  buildings  and 
other  more  specialized  structures. 

For  specific  information  concerning 
Fort  Dix,  please  contact  U.S.  Army 
Training  Center.  Attn:  ATZD-EHP.  Jean 
M.  Johnson.  Fort  Dix.  NJ  08640-5506. 

Suitable/ Unavailable  Properties 

Sheridanville  Family  Housing  Complex 

Property  Number  329220014 

Type  Facility:  Housing— 25.  6-unit  buildings; 

1.  2  or  3  bedrooms,  wood  frame  w/brick 

veneer  facing 
Property  Number  329220015 
Type  Facility:  Housing— one,  8-unit  building, 

2  story,  1,  2  or  3  bedrooms,  wood  frame  w/ 

brick  veneer  facing 

Property  Number:  329220016 

Type  Facility:  Housing— one,  10-unit 

building:  2  story.  1,  2  or  3  bedrooms,  wood 

frame  w/brick  veneer  facing 


Property  Number  329220017  -» 

Type  Facility:  Housing— 11, 12-unit 
buildings;  2  story,  1,  2  or  3  bedrooms, 
wood  frame  w/brick  veneer  facing 

Property  Number  329220018 

Type  Facility:  33  detached  sheds;  1  story, 
wood  frame 

Property  Number  329220020 

Type  Facility:  Maintenance  Engineering— 3 

buildings 
Property  Number:  329220021 
Type  Facility:  Service  Store — 1  building, 

most  recent  use — PX,  wood  frame 
Property  Number  329220022 
Type  Facility:  Miscellaneous — 3  buildings; 

waiting  shelters 
Property  Number  329220019 
Type  Facility:  Recreational/land— basketball 

court  and  Softball  freld 

Kennedy  Courts  Family  Housing  Complex 

Property  Numbers:  329220023,  329220035. 
329220043 

Type  Facility:  Office/ Administration — 42 
buildings;  concrete  or  cinderblock  w/brick 
veneer  facing,  1,  2  or  3  story,  includes 
classrooms,  instructional  bldgs., 
administration  &  supplies,  regimental 
headquarters,  personnel-supply  services 

Property  Numbers:  329220024,  329220036, 
329220044 

Type  Facility:  Recreational — 12  fiacilities; 
includes  gym,  theater,  tennis  court, 
recreation  center,  museums,  community 
centers 

Property  Numbers:  329220025,  329220045 
Type  Facility:  Maintenance  Engineering — 5 
buildings;  wood,  concrete  or  cinderblock,  1 
or  2  story,  includes  generator  and  gas  meter 
house 

Property  Numbers:  329220026,  329220037. 

329220046 
Type  Facility:  Service  Stores— 3  PXs 
Property  Numbers:  329220027.  329220038 
Type  Facility:  Hospitals— 2  buildings:  1 

story,  concrete  or  cinderblock  w/brick 

veneer  facing 
Property  Numbers:  329220028.  329220039 
Type  Facility:  Chapels— 2;  1  story 
Property  Numbers:  329220029-329220030. 

329220047,  329220050 
Type  Facility:  Vehicle/Fuel— 10  facilities; 

includes  gas  stations,  oil  storage  bldgs., 

vehicle  greaser,  automotive  shop 
Property  Numbers:  329220031,  329220040 
Type  Facility:  Dining  Halls— fl  facilities: 

includes  enlisted  personnel  dining,  1  story. 

concrete  or  cinderblock  w/brick  veneer 

facing 

Property  Numbers:  329220032,  329220041 
Type  Facility:  Housing— 22  buildings; 

enlisted  barracks,  3  story 
Property  Number:  329220048 
Type  Facility:  Hazardous  storage — 3 

buildings;  1  story 
Property  Number:  329220049 
Type  Facility:  Communications/Electronics — 

2;  1  ft  2  story 

Property  Numbers:  329220013,  329220033, 
329220042,  329220051-329220052 

Type  Facility:  Miscellaneous— 29  buildings; 
includes  waiting  shelters,  warehouses,  and 
other  tpecialized  structures 


Property  Number:  329220053 

Type  Facility:  Atm  Confinement  Facility; 

109,668  sq.  «t.  ft,  2  story  concrete  ft  block 

frame 

Property  Number:  329220011 
Type  Facility:  Recreational/land- 2: 
baskett>all  courts 

Unsuitable  Properties 

Property  Number:  329220034 

Type  Facility:  Sewage  Pump 

Property  Numbers:  329220005-329220009 

Type  Facility:  Housing  (Kennedy  Courts 

Family  Housing  Complex) 
Reason:  Extensive  deterioration 
Property  Number  329220010 
Type  Facility:  48  Detached  Sheds  (Kennedy 

Courts  Family  Housing  Complex) 
Reason:  Extensive  deterioration 
Property  Number:  329220012 
Type  Facility:  Heat  Plant  (Kennedy  Courts 

Family  Housing  Complex) 
Reason:  Extensive  deterioration 
Property  Number  329320016 
Type  Facility:  Bldg  S06893  (Kennedy  Courts 

Family  Housing  Complex) 
Reason:  Extensive  deterioration 

Suitable/Unavailable  Properties 

New  Jersey 

24  Family  Houses 

Franklin  Lakes 

Patrick  Brems  Court 

Mahwah  Co:  Bergen  NJ  07430 

Landholding  Agency:  COE-BC 

Property  Numbers:  319010734-319010757 

Statute:  Excess 

Base  Closure 

Comment:  1196  sq.  ft.,  1  story  wood  frame 

residences. 
32  Family  Houses 
Livingston  Family  Housing 
Hornung  Court 

East  Hanover  Co:  Morris  NJ  07936 
Landholding  Agency:  COE-BC 
Property  Numbers:  319010758-3190107789 
Statute:  Surplus 
Base  Closure 
Comment:  1196  sq.  ft.,  1  story  wood  frame 

residences,  possible  asbestos  in  floor  tiles 
Bldg.  PO5605,  Fort  Dix 
8th  Street  and  Doughboy  Loop 
Ft.  Dix  Co:  Burlington.  N)  08640- 
Landholding  Agency:  COE-BC 
Property  Number  329210064 
Status:  Unutilized 
Base  closure:  Number  of  Units:  1 
Comment:  6137  sq.  ft..  1  story,  possible 

asbestos,  most  recent  use — administration/ 

classroom. 

Bldg.  PO5602.  Fort  Dix 

8th  Street 

Ft.  Dix  Co:  Buriington,  NJ  08640- 

Landholding  Agency:  COE— BC 

Property  Number:  329210065 

Status:  Unutilized 

Base  closure:  Number  of  Units:  1 

Comment:  40653  sq.  ft.,  3  story,  not 
handicapped  accessible,  no  sprinkler/fire 
escape  doors  on  2nd/3rd  floors,  most 
recent  use — trainee  barracks. 

Bldg.  PO5603,  Fort  Dix 

8th  Street 

Ft.  Dix  Co:  Burlington,  NJ  06640- 
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Landholding  Agency:  CXDE— BC 
Property  Number  329210066 
Status:  Excess 

Base  closure;  Number  of  Units:  1 
Comment:  40653  sq.  ft..  3  story,  not 

handicapped  accessible,  no  sprinkler/fire 

escape  doors  on  2nd/3rd  floors,  most 

recent  use — trainee  barracks. 
Bldg.  PO5604,  Fort  Dix 
8th  Street  and  Doughboy  Loop 
Ft.  Dix  Co;  Burlington,  NJ  08640- 
Landholding  Agency:  COE — BC 
Property  Number:  329210067 
Status:  Excess 

Base  closure:  Number  of  Units:  1 
Conunent:  12194  sq.  ft.,  1  story,  presence  of 

asbestos,  most  recent  use — admin/supply 

building. 

Suitable/Unavailable 

New  York 

37  Nike  Houses 

New  York  01 

Tappan  Co;  Rockland  NY 

Landholding  Agency:  COE— BC 

Property  Numbers:  319011049.  319011070- 

319011105 
Status;  Excess 
Base  closure 
Comment;  897  sq.  ft..  1  story  wood  frame 

residences  on  concrete  slab. 
27  Dry  Hill  Family  Housing 
Route  3 

Watertown  Co:  Jefferson  NY  13601 
Landholding  Agency:  COE— BC 
Property  Numbers:  319030015-319030641 
Status;  Excess 
Base  closure 
Comment:  816-1300  sq.  ft.,  1  story  wood 

frame  residences. 

Suitable/Available  Properties 

Pennsylvania 

3  Supply  Facilities 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St.  ft  Milnor 

St. 
Philadelphia  Co:  Philadelphia.  PA 
Landholding  Agency;  COE-BC 
Property  Number  329320001 
Status:  Excess 

Base  closure:  Number  of  Units:  3 
Comment:  ranging  in  size  from  31,723  sq.  ft. 

to  162,074  sq.  ft.  steel,  framed  masonry 

structures,  need  roof  replacement 
Bldg.  C— Admin.  Facility 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St.  &  Milnor 

St. 
Philadelphia  Co:  Philadelphia,  PA 
Landholding  Agency;  COE-BC 
Property  Number:  329320002 
Status;  Excess 

Base  closure:  Number  of  Units:  1 
Comment:  17,843  sq.  ft.  wood  frame 

structure,  needs  major  rehab 
7  Utility  Facilities 
Tacony  Warehouse 
Located  at  7071  Wissonoming  St.  ft  Milnor 

St. 
Philadelphia  Co:  Philadelphia.  PA 
Landholding  Agency:  COE-BC 
Property  Number  329320003 
Status:  Excess 
Base  closure;  Number  of  Units:  7 


Comment:  auxiliary  bldgs.  ranging  in  size 
from  53  sq.  ft.  to  13,308  sq.  ft.  including 
a  heat  plant 

Suitable/Unavailable  Properties 

12  Family  Houses 

C.E.  Kelly  Support  Facility 

Finleyville  Area  Site  52,  S-lOl-Q 

Finleyville  Co:  Washington.  PA  15332 

Location:  Route  88  to  Mineral  Beach  and  turn 

left 
Landholding  Agency:  COE-BC 
Property  Numbers:  319011407,^19011409- 

319011419 
Status:  Excess 
Base  closure: 
Comment:  1  story  frame  residences,  possible 

asbestos 
12  Family  Houses 
MonroevjUe  Area  Site  25 
C.E.  Kelly  Support  Facility 
Lindsey  Lane  R.D.  #2 
Monroeville  Co:  Alleghency,  PA  15239 
Landholding  Agency:  COE-BC 
Property  Number:  319030051-319030062 
Status:  Excess 
Base  closure: 
Comment:  1  story  frame  residences  with 

playground  area,  possible  asbestos 

Land  (by  State) 
Pennsylvania 

C.E.  Kelly  Support  Facility 
Finleyville  Area  Site  52 
Finleyville  Co:  Washington.  PA  15332 
Landholding  Agency:  COE-BC 
Property  Number:  319011408 
Status;  Excess 
Base  closure: 

Comment:  11.63  acres,  potential  utilities, 
most  recent  use — playground  area. 

Suitable/Available  Properties 

Rhode  Island 

6^  Bldgs.,  Davisville  Housing 

Navy  Drive 

Davisville  Co:  Kingston  RI 02852 

Landholding  Agency:  COE-BC 

Property  Number:  329240003 

Status:  Surplus 

Base  closure:  Number  of  Units:  62 

Comment:  sq.  ft.  varies,  2-story  wood  frame 

residences,  scheduled  to  be  vacated  8/93. 
16  Bldgs.,  Slaterville  Housing 
Pound  Hill  Street 

N.  Smithfield  Co:  Providence  RI  02895 
Landholding  Agency:  COE-BC 
Property  Number:  329240004 
Status:  Surplus 

Base  closure:  Number  of  Units:  16 
Comment:  1100  sq.  ft.  each,  l-story  wood 

fr^me  residences,  scheduled  to  be  vacated 

8/93. 

Virginia— Harry  Diamond  Laboratories 

Harry  Diamond  Laboratories, 
Woodbridge  Facility  is  located  in  Prince 
William  County.  Virginia,  22191.  The 
installation  is  scheduled  for  closure  on 
or  about  September  1994.  Properties 
shown  below  as  suitable/available  will 
be  available  at  that  time.  The  Army 
Corps  of  Engineers  has  advised  HUD 
that  some  properties  may  be  available 


for  interim  lease  for  use  to  assist  the 
homeless  prior  to  that  date. 

The  installation  consists  of 
approximately  76,000  square  feet  of 
facilities  that  have  been  reviewed  by 
HUD  for  suitability  for  use  to  assist  the 
homeless.  The  properties  that  HUD  has 
determined  suitable  and  which  are 
available  include  a  warehouse, 
communications  facilities  and 
miscellaneous  facilities. 

For  specific  information  concerning 
Harry  Diamond  Laboratories,  please 
contact  Commander,  U.S.  Army 
Laboratory  Command,  ATTN:  AMSLC- 
MC  (Ms.  Ann  Bamett),  2800  Powder 
Mill  Road,  Adelphi,  Maryland  20783- 
1145. 

Suitable/Available  Properties 

Property  Number:  329210060 

Type  Facility:  Communications/Electronic 

Facilities — 3  brick  structures. 
Property  Number:  329210061 
Type  Facility:  Warehouse — 1  brick 

storehouse. 
Property  Number:  329210062 
Type  Facility:  Miscellaneous  Facilities — 3 

facilities  including  roads  and  a  vehicle 

park. 
Property  Number:  329210063 
Type  Facility:  Multi-Purpose  Facilities — 2 

brick  structures  including  an 

administrative  building. 
Bldg.  4,  DMA  Hemdon 
925  Springvale  Rd. 
Great  Falls  VA  22066 
Landholding  Agency  COE-BC 
Property  Number:  329240002 
Status:  Excess 

Base  Closure:  Number  of  Units:  1 
Comment:  4195  sq.  ft.,  1-story  concrete 

masonry  structure,  most  recent  use — 

admin.,  scheduled  to  be  vacated  01/94. 

Suitable/Available  Properties 
Washington 

28  Bldgs.  Youngslake  Housing 
Near  116th  St.,  SE  &  192nd  St. 
Renton  Co:  King  WA 
Landholding  Agency:  COE-BC 
Property  Number;  329240006 
Status:  Excess 

Base  closure:  Number  of  Units:  28 
Comment:  1184-1392  sq.  ft..  3-bedroom 
residences,  scheduled  to  vacated  6/95. 

|FR  Doc.  93-12493  Filed  5-27-93;  8:45  am] 
BOUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Proposed  Finding  of 
No  Significant  impact  for  California 
Condor  Release,  Lion  Canyon,  Santa 
Barisara  County,  CA 

agency:  Fish  and  Wildlife  Service. 
Interior. 


IMI 


ACTION:  Notice  of  availability. 
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summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  implement  a  long- 
term  program  to  release  young  captive- 
hatched  California  condors  at  Lion 
Canyon.  This  action  is  part  of  the 
Service's  long-term  commitment  to  re- 
establish a  self-sustaining  population  of 
federally  listed  endangered  California 
condors  within  their  historical  habitat. 
DATES:  Effective  Date:  For  the 
Environmental  Assessment  (EA),  the 
Proposed  Finding  of  No  Significant 
Impact  (FONSI)  will  be  effective  June 
28,  1993.  A  public  meeting  was  held  on 
the  proposed  action  at  New  Cuyama, 
California  on  March  30, 1993. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  and 
Proposed  FONSI  may  be  obtained  by 
contacting  Mr.  Craig  Faanes,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2140  Eastman  Avenue,  Suite 
100.  Ventura,  California  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Hohman,  U.S.  Fish  and 
Wildlife  Service,  2140  Eastman  Avenue, 
Suite  100,  Ventura.  California  93003. 
Telephone:  (805)  644-1766. 
BACKGROUND:  The  Service  anticipates 
that  a  second  release  site  will  be  needed 
in  the  near  future  to  accommodate  the 
increasing  number  of  captive-hatched 
California  condors  that  will  be  available 
for  reintroduction.  One  release  site 
would  not  be  adequate  to  handle  the 
increasing  number  of  California 
condors.  The  Lion  Canyon  site  would 
establish  a  second  release  site  for 
Cahfomia  condors  in  a  remote  area  of 
their  historical  nesting  and  roosting 
habitat  and  would  release  California 
condors  closer  to  their  historical 
foraging  grounds.  The  site  also  offers 
controlled  year-round  accessibility. 

This  proposal  is  consistent  with  the 
recovery  goals  for  the  California  condor 
as  described  in  the  California  Condor 
Recovery  Plan,  recommendations  by  the 
California  Condor  Recovery  Team  and 
the  Los  Padres  National  Forest  Resource 
Management  Plan  of  1988,  management 
area  69,  which  emphasizes  management 
in  this  area  for  recovery  of  the  California 
condor. 

The  selection  criteria  for  a  second 
release  site  were  developed  by  the 
Release  Site  Evaluation  Subcommittee,  a 
subcommittee  of  the  California  Condor 
Recovery  Team.  Using  a  list  of  criteria, 
the  Subcommittee  evaluated  and  rated 
several  potential  release  sites  and 
eliminated  those  sites  not  deemed 
suitable.  The  potential  release  sites 
considered  by  the  Subcommittee  and 
evaluated  in  the  EA  include  Lion 
Canyon.  Castle  Crags — Bear  Trap  Site, 


West  Big  Pine  Site.  Bitter  Creek  National 
Wildhfe  Refuge,  and  Sisquoc  Sanctuary. 
Except  for  Lion  Canyon,  all  sites  were 
rejected  based  on  the  pre-established 
criteria. 

Authority:  The  authority  for  this  action  is 
sections  4(f)  and  7(a)(1)  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531-1544,  87 
Stat.  884],  as  amended. 

Dated:  May  20. 1993. 
William  E.  Martin. 

Acting  Regional  Director.  U.S.  Fish  and 
Wildlife  Service,  Region  1,  Portland,  Oregon. 
(FR  Doc.  93-12631  Filed  5-27-93;  8:45  am) 

NLUMO  C00€  4310-SS-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtlgatlon  No.  731-TA-645 
(Preliminary)] 

Certain  Calcium  Aluminate  Cement 
and  Cement  Clinker  From  France 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1673b(a)),  that 
there  is  a  reasonable  indication  that 
industries  in  the  United  States  are 
materially  injured  by  reason  of  imports 
from  France  of  certain  calcium 
aluminate  cement  and  cement  clinker, 
and  imports  of  calcium  aluminate 
cement  clinker  manufactured  for  use  as 
flux,  provided  for  in  subheadings 
2523.10.00  and  2523.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  March  31. 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Lehigh 
Portland  Cement  Company,  Allentown, 
PA,  alleging  thfet  an  industry  in  the 
United  States  is  materially  injured  and 
threatened  with  further  material  injury 
by  reason  of  LTFV  imports  of  certain 
calcium  aluminate  cement  and  cement 
clinker  from  France.  Accordingly, 
effective  March  31. 1993,  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-645 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 


posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  8. 1993  (58 
F.R.  18227).  The  conference  was  held  in 
Washington,  DC,  on  April  21, 1993.  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  May  17. 
1993.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2637 
(May  1993).  entitled  "Certain  Calcium 
Aluminate  Cement  and  Cement  Clinker 
from  France:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-645  (Preliminary)  Under  the  Tariff 
Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigation." 

By  order  of  the  Commission. 

Issued:  May  17. 1993. 
Paul  R.  Bardoa, 
Acting  Secretary. 
[FR  Doc.  93-12661  Filed  5-27-93;  8:45  am] 

BILUNQ  COOC  7020-03-P 


■  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  5  207.2(f)). 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  Corporation:  Louis  Dreyfus 
Energy  Corp.  10  Westport  Road.  P.O. 
Box  810  Wilton.  CT  06897-0810. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporation: 

Louis  Dreyfus  Energy  Heating  Oil  Inc., 

a  Delaware  corporation. 
Louis  Dreyfus  Energy  Heating  Oil 
Company  of  Delaware,  a  Delaware 
corporation,  doing  business  in  its 
own  name  and  doing  business  as 
the  following: 

Altemos  Fuel  Oil 

Carney  Oil 

CashOilofBelair 

CashOilofElkton 

Dahl  Oil 

Diamond  Fuel  Oil 

Diamond  Petroleum 

Hollingsworth  Oil 

Housewarmers  Fuel  Oil 
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Jacobs  Oil 
Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-12723  Filed  5-27-93;  8:45  ami 

BIUMO  COOe  7O3S-01-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Repcrtlng 
Requirements  Under  Review  by  the 
Office  of  IManagement  and  Budget 
(OIMB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
use.  chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

Ust  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordlieeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  uf>on  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 
.The  Agency  of  the  Department  issuing 

this  recordkeeping/  reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  OMB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting 

requirements  and  the  average  hours 

per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  abstract  descnoing  the  need  for  and 

uses  of  the  information  collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  PoUcy,  U.S. 
Department  of  Labor,  200  Constitution 


Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget.  Room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension  ' 

Employment  Standards  Administration 

Rehabilitation  Plan  and  Award 

1215-0067;  OWCP-16 

On  occasion 

Businesses  or  other  for-profit;  small 
businesses  or  organizations  7,000 
respondents;  30  minutes  per  response; 
3,500  total  hours;  1  form 

The  OWCP-16  form  is  the  plan  for 
rehabilitation  services  submitted  to  the 
Office  of  Workers'  Compensation 
Programs  (OWCP)  by  the  injured  worker 
and  the  rehabilitation  counselor,  and 
OWCP  award  of  pwyment  fitim  funds 
provided  for  rehabilitation.  The  form 
summarizes  the  nature  and  costs  of  the 
rehabilitation  program  for  a  prompt 
decision  on  funding  to  expedite 
continuation  of  this  rehabilitation 
process. 

Extension 

Emioyment  Standards  Administration 
Application  for  a  Certificate  to  Employ 

Learners  at  Subminimum  Wages 
1215-0012;  WH-209 
Annually 
Individuals  or  households;  State  or  local 

governments;  farms;  businesses  or 

other  for-profit;  non-profit 

institutions;  small  businesses  or 

organizations 
4  respondents;  V2  hour  p>er  response;  2 

total  hours;  1  form 

Employers  are  required  by  the 
Department  of  Labor  to  submit  an 
application  for  authorization  to  pay 
learners  subminimum  wages  under  the 
provisions  of  section  14(a)  of  the  Fair 
Labor  Standards  Act.  The  Department 
reviews  this  information  to  determine 
whether  the  statutory  and  regulatory 
requirements  for  such  authorization 
have  been  met. 

Signed  at  Washington.  DC  this  24th  day  of 
May.  1993. 
Kenneth  A.  Mills, 
Departmental  Clearance  Officer. 
(FR  Doc.  93-12718  Filed  5-27-93;  8:45  am] 
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Empioyment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  thefir  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 


modiGcations  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

Corrections  to  General  Wage 
Determination  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1, 
§  l.B{d),  the  Administrator  of  the  Wage 
and  Hour  Division  may  correct  any 
wage  determination  that  contains 
clerical  errors. 

Corrections  being  issued  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
,  Related  Acts"  are  indicated  by  Volume 
and  are  included  immediately  following 
the  transmittal  sheet(s)  for  the 
appropriate  Volume(s). 

Volume  HI 

Wage  Decision  No.  CO930001, 
Modifications  No.  1  through  3. 

Pursuant  to  the  Regulations,  29  CFR 
part  1,  §  1.6(d),  such  corrections  shall  be 
included  in  any  bid  specifications 
containing  the  wage  determinations,  or 
in  any  on-going  contracts  containing  the 
wage  determinations  in  question, 
retroactively  to  the  start  of  construction. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 
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Volume  n 

Kansas 
KS930022 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Maryland 

MD930001  (Feb.  19, 1993) 

MD930002  (Feb.  19, 1993) 

MD930006  (Feb.  19. 1993) 

MD930011  (Feb.  19, 1993) 

MD930015  (Feb.  19. 1993) 

MD930026  (Feb.  19. 1993) 

MD930028  (Feb.  19. 1993) 

MD930029  (Feb.  19, 1993) 

MD930031  (Feb.  19. 1993) 

MD930032  (Feb.  19, 1993) 

MD930034  (Feb  19. 1993) 

MD930O35  (Feb  19. 1993) 

MD930036  (Feb.  19.1993) 

MD930037  (Feb.  19. 1993) 
New  Jersey 

NJ930OO2  (Feb  19. 1993) 

NJ930003  (Feb.  19. 1993) 

NJ930004  (Feb.  19. 1993) 
New  York 

NY930017  (Feb  19. 1993) 
Pennsylvania 

PA930005(Feb  19.1993) 

PA930O06 (Feb  19. 1993) 

PA930010  (Feb  19. 1993) 
PA930026  (Feb.  19. 1993) 
PA930031 (Feb  19, 1993) 
Virginia 
VA930OO3  (Feb.  19,  1993) 
VA930OO5  (Feb  19, 1993) 
VA930008(Feb.  19. 1993) 
VA930017(Feb.  19, 1993) 
VA930O23  (Feb  19, 1993) 
VA930025  (Feb.  19, 1993) 
VA930026  (Feb  19, 1993) 
VA930033  (Feb  19, 1993) 
VA930034  (Feb.  19, 1993) 
VA930O35  (Feb  19, 1993) 
VA930036  (Feb.  19. 1993) 
VA930046  (Feb.  19,  1993) 
VA930047(Febl9. 1993) 
VA930O5O(Feb.  19. 1993) 
VA930051  (Feb  19, 1993) 
VA930069  (Feb.  19. 1993) 
VA930078  (Feb  19. 1993) 
VA930079(Febl9, 1993) 
VA930080  (Feb  19, 1993) 
VA930081  (Ffeb.  19,  1993) 
VA930084  (Feb.  19. 1993) 
Vermont 
VT930003  (Feb.  19. 1993) 
VT930004  (Feb.  19, 1993) 

Volume  I! 

Illinois 

IL93001S  (Feb.  19, 1993) 
Indiana 

IN930002  (Feb.  19. 1993) 


IN930004  (Feb.  19. 1993) 
IN930006  (Feb.  19. 1993) 
Nebraska 
NE930002  (Feb.  19. 1993) 

Volume  III 

Nevada 
NV930001  (Feb.  19. 1993) 
NV930002  (Feb.  19. 1993) 
NV930004  (Feb.  19,  1993) 
NV930005  (Feb.  19.1993) 
NV930009  (Feb  19, 1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  ft-om:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  21st  day  of 
May  1993. 

Alan  L.  Moss. 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  93-12456  Filed  5-27-93:  8:45  ami 
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Pension  and  Welfare  Benefits 
Administration 

[Prohibited  TrioMCtion  Exemption  93-33; 
Application  Number  0-9124] 

Amendment  to  Prohibited  Transaction 
Exemption  (PIE)  93-2  for  the  Receipt 
of  Certain  Services  by  Individuals  for 
Whose  Benefit  Individual  Retirement 
Accounts  or  Retirement  Plans  for  Self* 
Employed  Individuals  Have  Been 
Established  or  Maintained 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Adoption  of  Amendment  to  PTE 

93-2,  and  redesignation  as  PTE  93-33. 
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SUMMARY:  This  document  amends  PTE 
93-2,  a  class  exemption  that  permits  the 
receipt  of  services  at  reduced  or  no  cost 
by  an  individual  for  whose  benefit  an 
individual  retirement  account  (IRA)  or  if 
self-employed,  a  Keogh  Plan  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
bank,  provided  the  conditions  of  the 
exemption  are  met.  The  amendment 
affects  individuals  with  a  beneficial 
interest  in  the  IRAs  who  receive  such 
services  as  well  as  the  banks  that 
provide  such  services. 
EFFECTTVE  DATE:  The  amendment  is 
effective  May  11. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  K.  Padams,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor  (202)  219-8971 
(This  is  not  a  toll-free  number.);  or 
Susan  E.  Rees,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor  (202)  219-9141. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARXINFORMATION:  On 
January  11, 1993Vnotice  was  published 
in  the  Federal  Regrtl«(58,FR  3565)  of 
the  pendency  before  thMiepartment  of 
a  proposed  amendment  to  PTE  93-2  (58 
FR  3561,  January  11, 1993).  PTE  93-2 
provides  an  exemption  from  the 
sanctions  resulting  fit)m  the  application 
of  sections  4975  (a)  and  (b),  4975(c)(3) 
and  408(e)(2)  of  the  Internal  Revenue 
Code  of  1986  (the  Code)  by  reason  of 
section  4975(c)(1)  (D),  (E),  and  (F)  of  the 
Code.' 

The  amendment  to  PTE  93-2  adopted 
by  this  notice  was  proposed  by  the 
Diepartment  on  its  own  motion  pursuant 
to  section  408(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570.  subpart  B  (55  FR  32836,  August 
10, 1990).  The  amendment  adopted  by 
this  notice  was  requested  in  comments 
made  in  connection  with  the  proposed 
exemption  for  the  receipt  of  certain 
services  at  reduced  or  no  cost  by 
individuals  establishing  or  maintaining 
individual  retirement  accounts  or 
retirement  plans  for  self-employed 
individuals  (56  FR  8365,  February  28, 
1991). 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  on  the  proposed  amendment. 
Public  comments  were  received 
pursuant  to  the  provisions  of  section 


'  Section  102  of  Raorganization  Plan  No  4  of 
1978  (43  FR  47712,  Oclober  17,  1978)  generally 
transferred  the  authority  of  the  Seoetary  of  the 
Treasury  to  istue  administrabve  exemptioni  unda 
secttoo  497S(cM2)  to  the  Secretary  of  Labor. 


408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B. 

For  the  sake  of  convenience,  the 
entire  text  of  PTE  93-2,  as  amended,  has 
been  reprinted  with  this  notice.  The 
Department  has  redesignated  the 
exemption  as  PTE  93-33. 

1.  Description  of  the  Exemption 

PTE  93-2  permits  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or 
Keogh  Plan  is  established  or 
maintained,  or  by  members  of  his  or  her 
family,  from  a  bank,  provided  that  the 
conditions  of  the  exemption  are  met. 
Relief  was  limited  to  transactions 
involving  IRAs  and  Keogh  Plans  which 
are  not  "employee  benefit  plans" 
covered  by  title  I  of  ERISA.^  The 
amendment  to  PTE  93-2  granted 
pursuant  to  this  notice  expands  PTE  93- 
2  to  provide  relief  from  the  restrictions 
of  sections  406(a)(1)(D)  and  406(b)  of 
ERISA  for  transactions  involving 
individuals  for  whose  benefit  a 
simplified  employee  pension  (SEP)  as 
defined  under  section  408(k)  of  the 
Code,  is  established  or  maintained. 
Specifically,  the  definition  of  IRA  in 
PTE  93-2  has  been  modified  to  include 
those  SEPs  which  provide  participants 
with  the  unrestricted  authority  to 
transfer  the  assets  to  IRAs  sponsored  by 
different  financial  institutions. 

The  Department  notes  that  all  the 
conditions  contained  in  PTE  93-2  still 
must  be  met  under  the  amended  class 
exemption.  These  conditions  include  a 
requirement  that  for  purposes  of 
determining  eligibility  to  receive 
services  at  reduced  or  no  cost,  the 
deposit  balance  required  by  the  bank  for 
the  IRA  or  Keogh  Plan  is  equal  to  the 
lowest  balance  required  for  any  other 
type  of  account  which  the  bank  includes 
to  determine  eligibility  to  receive 
reduced  or  no  cost  services. 
Additionally,  the  rate  of  return  earned 
on  the  IRA  or  Keogh  Plan  must  be  no 
less  favorable  than  the  rate  of  return  on 
an  identical  investment  that  could  have 
been  made  at  the  same  time  at  the  same 
branch  of  the  bank  by  a  customer  of  the 
bank  who  is  not  eligible  for  (or  who 
does  not  receive)  reduced  or  no  cost 
services. 

Moreover,  the  amendment  is  not 
available  for  the  receipt  of  services  by 
third  persons  other  than  those  described 
in  the  exemption.  Thus,  for  example,  no 
relief  would  be  available  under  the 
exemption  for  the  receipt  of  services  by 
the  employer  establishing  or 


maintaining  the  SEP  on  behalf  of  its 
employees. 

2.  Discussion  of  Comments  Received 

The  Department  received  three  letters 
commenting  on  the  proposed 
amendment  to  PTE  93-2.  Two 
commenters  support  the  proposed 
amendment.  However,  one  of  these 
commenters  believes  that  it  is 
imnecessary  to  limit  relief  provided 
pursuant  to  the  amendment  to  those 
SEPs  which  do  not  restrict  a 
participant's  authority  to  transfer  his 
SEP  balance  to  IRAs  sponsored  at 
different  financial  institutions.  The 
commenter  notes  that  most  prototype 
SEPs  offered  by  financial  institutions  do 
not  contain  a  transfer  restriction.  The 
Department  continues  to  believe  that  the 
participant's  ability  to  transfer  SEP-IRA 
assets  to  a  financial  institution  of  his 
choice  is  an  important  safeguard  under 
the  exemption.  Therefore,  the 
Department  has  determined  not  to 
revise  the  exemption  in  this  regard. 

Another  commenter  requested  that 
the  Department  modify  the  definition  of 
deposit  balance  under  PTE  93-2  to 
include  SEP  investments  in  securities 
for  which  market  quotations  are  readily 
available.  The  Department  notes  that  the 
proposed  amendment  did  not  relate  to 
the  definition  of  deposit  balance. 
Accordingly,  consideration  of  the 
requested  modification  is  beyond  the 
scope  of  this  proceeding.  Consequently, 
the  final  amendment  has  not  been  so 
revised.* 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  In  accordance  with  section  408(a) 
of  ERISA  and  section  4975(c)(2)  of  the 
Code  and  based  upon  the  entire  record, 
the  Department  finds  that  the 
amendment  is  administratively  fieasible, 
in  the  interests  of  the  IRAs  and  their 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plans. 

(2)  The  amendment  is  supplemental 
to,  and  not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 


'See  29  CFR  2510.3-2(d)  and  29  CFR  2Sia3- 
3(b). 


'  The  Department  further  itotet  that  it  it  awTently 
considering  the  iMue  raised  by  the  commaotv  Id 
an  application  to  amend  PTE  93-2.  The  application 
was  filed  on  April  19.  1993  on  behalf  of  Qtlbank. 
N.A.  and  Chase  N4anhattan  Bank.  N  A.  lExeroptkin 
application  no*.  D-9399  and  9396,  respectiTciyl 


IMI 
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(3)  The  amendment  is  applicable  to  a 
transaction  only  if  the  conchtions 
specified  in  the  class  exemption  are 
qiet. 

Exemptioa 

Accordingly,  PTE  93-2  is  amended 
under  the  authority  of  section  408(a)  of 
ERISA  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570.  subpart  R 

Section  I:  Covered  Transaction 

Effective  May  11. 1993.  the 
restrictions  of  sections  406(a)(1)(D)  and 
406(b)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  including  the  loss  of 
exemption  of  an  individual  retirement 
account  (IRA)  pursuant  to  section 
408(e)(2MA)  of  the  Code,  by  reason  of 
section  4975(c)(1)  (D).  (E)  and  (F)  of  the 
Code,  shall  not  apply  to  the  receipt  of 
services  at  reduced  or  no  coat  by  an 
individual  for  whose  benefit  an  IRA  or, 
if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  femily,  Crom  a 
bank  pursuant  to  an  arrangement  in 
which  the  deposit  balance  in  the  IRA  or 
Keogh  Plan  is  taken  into  account  for 
purposes  of  determining  eligibihty  to 
receive  such  services,  f»t>vided  that 
each  condition  of  Section  D  of  this 
exemption  is  satisfied. 

Section  11:  Conditions 

(a)  The  IRA  or  Keogh  Plan,  the  deposit 
balance  of  which  is  taken  into  account 
for  purposes  of  determining  eligitMlity  to 
receive  services  at  reduced  or  no  cost, 

is  astabhshed  and  maintained  for  the 
exclusive  benefit  of  the  participant 
covered  under  the  IRA  or  Keo^  Plan, 
his  or  her  spouse  or  their  beneficiaries. 

(b)  The  services  must  be  of  the  type 
that  the  bank  itself  could  offar 
consistent  with  applicable  federal  and 
state  banking  law. 

(c)  The  services  are  provided  by  the 
bank  (or  an  affiliate  of  the  bank)  in  the 
ordinary  course  of  the  bank's  business 
to  customers  who  qualify  for  reduced  or 
no  cost  banking  services  but  do  not 
maintain  IRAs  or  Keogh  Plans  with  the 
bank. 

(d)  For  the  purpose  of  determining 
eligibility  to  receive  services  at  reduced 
or  no  cost,  the  deposit  balance  required 
by  the  bank  for  the  IRA  or  Keogh  Plan 
is  equal  to  the  lowest  balance  reqwred 
for  any  other  type  of  account  which  the 
bank  includes  to  determine  ehgibility  to 
receive  reduced  or  no  cost  services. 

(e)  The  rate  of  return  on  the  IRA  or 
Keogh  Plan  investment  is  no  less 
favorable  than  the  rate  of  return  on  an 
identical  investment  that  could  have 


been  made  at  the  same  time  at  the  same 
branch  of  the  bank  by  a  customer  of  the 
bank  who  is  not  eligible  for  (or  who 
does  not  receive)  reduced  or  no  cost 
services. 

Section  ID:  Definitions 

The  following  definitions  apply  to 
this  exemption: 

(a)  The  term  bank  means  a  bank 
described  in  section  408(n)  of  the  Code. 

(b)  The  term  IRA  means  an  individual 
retirement  account  described  in  Code 
section  408(a).  For  purposes  of  this 
exemption,  the  term  IRA  shall  not 
include  an  IRA  which  is  an  employee 
benefit  plan  covered  by  title  I  of  ERISA, 
except  for  a  Simphfied  Employee 
Pension  (SEP)  described  in  section 
408(k)  of  the  Code  which  provides 
participants  with  the  unrestricted 
authority  to  transfer  their  SEP  balances 
to  IRAs  sponsored  by  different  financial 
institutions. 

(c)  The  term  Keogh  Plan  means  a 
pension,  profit  sharing,  or  stock  bonus 
plan  qualified  under  Code  section 
401(a)  and  exempt  from  taxation  under 
Code  section  501(a)  under  which  some 
or  all  of  the  participants  are  employees 
described  in  section  401(c)  of  the  Code. 
For  purposes  of  this  exemption,  the 
term  Keogh  Plan  shall  not  include  a 
Keogh  Plan  which  is  an  employee 
benefit  plan  covered  by  title  I  of  ERISA. 

(d)  The  term  deposit  balance  means 
deposits  as  that  term  is  defined  under 
29  CFR  2550.408b-4(c)(3). 

(e)  An  affiliate  of  a  bank  includes  any 
person  directly  or  indirectly  controlling, 
controlled  by.  or  under  conunon  control 
with  the  bank.  The  term  control  means 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(f)  The  terra  members  of  his  or  her 
family  refers  to  beneficiaries  of  the 
individual  for  w^>ose  benefit  the  IRA  or 
Keogh  Plan  is  established  or 
maintained,  who  would  be  members  of 
the  family  as  that  term  is  defined  in 
Code  section  4975(e)(6),  or  a  brother,  a 
sister,  or  spouse  of  a  brother  or  a  sister. 

(g)  The  term  service  includes 
incidental  products  of  a  de  minimis 
value  provided  by  third  persons, 
pursuant  to  an  arrangement  with  the 
bank,  which  are  directly  related  to  the 
provision  of  banking  services  covered 
by  the  exemption. 

Signed  at  Washington,  DC.  this  19tb  day  of 
May  1993. 

Al«a  D.  Labowitz, 

Deputy  Atsi$tant  Secntary  of  Program 
Operations,  Pension  and  Welfare  Benefits 
AdmiMstration,  U.S.  Department  of  Labor. 
(FR  Doc.  93-12711  Piled  5-27-«3:  845 am) 
HUMQ  COOC  4itO-lMi 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Acthdtlaa  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 
Arts.  NFAH. 
ACnON:  Notice. 


The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by  June 
25,  1993,  of  the  following  proposal  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June 
24, 1993. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place.  NW..  room 
3002.  Washington  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW.,  Washington  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  MFORMATKM  COMTACT: 
Ms.  Judith  E.  O'Brien.  National 
Endowment  for  the  Arts.  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20506;  (202-682-5401). 
8UPPI.EMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
currently  approved  collection  of 
information.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information:  (1)  The  title  of  the  form;  (2) 
how  often  the  required  information 
must  be  reported;  (3)  who  will  be 
required  or  asked  to  report;  (4)  what  the 
form  will  be  used  for;  (5)  an  estimate  of 
the  number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C  3504(h). 

Title:  FY  94  Presenting  and 
Commissioning  Program 
"Commissioning"  Application 
Guidelines. 

Frequency  of  Collection:  One  time. 

Respondents:  f^on-profiX  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  nonprofit  institutions  that  apply  in 
the  Clommissioning  category  of  the 
Presenting  and  Commissioning  Program. 
This  information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  review  process. 
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Estimated  Number  of  Respondents: 
220. 

Average  Burden  Hours  per  Response: 
29. 

Total  Estimated  Burden:  6.400. 
Judith  E.  O'Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 
IFR  Doc.  93-12684  Filed  5-27-93;  8:45  am) 

BILUNO  COOe  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACnON:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  General  Assignment. 

3.  The  form  number  is  applicable: 
NRC  Form  450. 

4.  Hov^r  often  the  collection  is 
required:  Once  during  the  closeout 
process. 

5.  Who  will  be  required  or  asked  to 
report:  Contractors,  Grantees,  and 
Cooperators. 

6.  As  estimate  of  the  number  of 
responses:  400. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  800  hours  (2 
hours  per  response). 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  During  the  contract 
closeout  process,  the  NRC  requires  the 
contractor  to  execute  a  General 
Assignment,  NRC  Form  450. 
Completion  of  the  form  grants  the 
government  all  rights,  titles,  and  interest 
to  refunds  arising  out  of  the  contract 
performance. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC.  Comments  and  questions  can  be 
directed  by  mail  to  the  0MB  reviewer: 
Ronald  Minsk.  Paperwork  Reduction 
Project  (3150-0114),  Office  of 


Information  and  Regulatory  Affairs, 
NEOB-3019,  OfBce  of  Management  and 
Budget,  725  17th.  St.  NW.,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  OfBcer  is  Brenda  Jo  Shelton, 
(301) 492-6132. 

Dated  at  Bethesda.  Maryland,  this  18th  day 
of  Mav  1Q9'' 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Director,  Office  of  Information  Resources 
Management. 
IFR  Doc.  93-12697  Filed  5-27-93;  8:45  ami 
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[Docket  No.  030-31765,  License  No.  37- 
28540-01  EA  93-006] 

Oncology  Services  Corp.,  Harrisburg, 
PA;  Order  Modifying  the  January  20, 
1993  Order  Suspending  License 

I 

Oncology  Services  Corporation  (OSC 
or  Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  37-28540-01 
(License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  parts 
30  and  35.  The  License  authorizes 
possession  and  use  of  over  500  curies  of 
iridium-192  as  sealed  sources  for  use  in 
brachytherapy  remote  afterloaders  for 
the  treatment  of  humans  at  several 
speciRed  facilities  located  within  the 
State  of  Pennsylvania.  The  License  was 
originally  issued  on  August  3, 1990,  and 
is  due  to  expire  on  August  31, 1995. 

II 

On  January  20, 1993,  the  NRC  Staff 
issued  an  Order  Suspending  License 
(Effective  Immediately),  58  FR  6825 
(February  2. 1993).  which  suspended 
the  license  of  OSC  pending  further 
Order.  Among  the  Endings  of  a 
December  8. 1992,  NRC  staff  inspection 
at  the  Licensee's  Exton  Cancer  Center, 
Exton,  FA  (Exton)  and  Mahoning  Valley 
Cancer  Center,  Lehighton,  PA 
(Lehighton),  recited  in  Section  III  of  the 
Order  was  the  following:  Copies  of  the 
documents  incorporated  into  the 
License  by  reference  were  not  available 
to  the  individuals  at  the  Lehighton 
facility  as  required  by  Condition  17  of 
the  License. 

(Order,  p. 6)  In  its  February  8, 1993, 
"Response  of  Oncology  Services 
Corporation  (OSC)  to  Order  of  NRC 
Dated  January  20. 1993  Suspending  By- 
product Material  License  Number  37- 
28540-01,"  the  Licensee  disputed  this 
Bnding.  OSC  asserted  that  a  copy  of  the 
License  and  of  all  documents 
incorporated  into  the  License  was 


available  at  each  of  the  Centers  covered 
by  the  License.  (Response,  p.  13) 

Upon  further  review  of  the  January 
20, 1993,  Order  and  Inspection  Report 
No.  030-31765/92-001  (December  23, 
1992),  the  Staff  has  determined  that  the 
Order  erroneously  identified  the 
Lehighton  center  as  not  having  a  copy 
of  the  documents  incorporated  into  the 
License,  when  in  fact  it  was  the  Exton 
center  that  did  not  have  a  copy  of  the 
documents  incorporated  into  the 
License.  (Inspection  Report,  p.  5) 

m 

Accordingly,  pursuant  to  sections  81, 
161b.  1611, 182  and  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202  and  10  CFR  parts  30  and  35.  It  is 
hereby  ordered  that:  The  language  in  the 
Order  Suspending  License  (Effective 
Immediately).  58  FR  6825  (February  2, 
1993).  recited  above  is  modified  as 
follows:  Copies  of  the  documents 
incorporated  into  the  License  by 
reference  were  not  available  to  the 
individuals  at  the  Exton  facility  as 
required  by  Condition  17  of  the  License. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials,  Safety,  and  Safeguards. 

(FR  Doc.  93-12698  Filed  5-27-93;  8:45  ami 
BILUNG  COOE  7S90-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Final  Revision  of  OMB  Circular  No.  A- 
131 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  The  Office  of  Management  and 
Budget  (OMB)  is  publishing  the  final 
revision  of  OMB  Circular  No.  A-131, 
"Value  Engineering."  The  Circular  has 
been  revised  in  accordance  with  the 
sunset  provisions  contained  in  the 
January  1988  Circular. 

PREStDENrs  COUNCIL  ON  MANAGEMENT 
IMPROVEMENT:  At  the  request  of  the 
Administrator  for  Federal  Procurement 
Policy,  the  President's  Council  on 
Management  Improvement  (PCMI)  made 
recommendations  to  OMB  for  a  revised 
Government- wide  policy  on  value 
engineering.  The  PCMI  membership 
consists  of  senior-level  officials  from  all 
the  major  agencies  and  their  review  of 
Circular  A-131  has  helped  assure  a 
truly  Government-wide  approach  to 
value  engineering.  The  attached  revision 
of  Circular  A-131  is  the  culmination  of 


the  combined  efforts  of  OFPP,  a  PCMI 
task  force  chaired  by  the  General 
Services  Administration,  and  extensive 
deliberations  of  the  full  PCMI. 
summary:  OMB  Circular  No.  A-131 
requires  agencies  to  establish  value 
engineering  programs  and  to  use  value 
engineering  techniques,  where 
appropriate,  to  reduce  nonessential 
procurement  and  program  cost.  As 
defined  in  OMB  Circular  No.  A-131.  VE 
is  an  organized  effort  to  analyze  the 
functions  of  systems,  equipment, 
fadhties,  services,  and  supplies  for  the 
purpose  of  achieving  the  essential 
functions  at  the  lower  life-cycle  cost 
consistent  with  required  performance, 
reliability,  quality  and  safety. 

The  Circular  requires  that  agencies 
implement  the  following  management 
and  procurement  practices:  (1) 
Emphasize,  through  training  and  other 
means,  the  potential  of  value 
engineering  to  reduce  unnecessary  cost; 
(2)  Establish  a  focal  point  within  each 
agency  to  monitor,  manage  and 
maintain  data  on  agency  value 
engineering  programs;  (3)  Establish 
criteria  and  guidelines  for  screening 
programs  and  projects  which  might 
benefit  from  the  application  of  value 
engineering  techniques;  (4)  Establish 
guidelines  to  evaluate  value  engineering 
proposals;  and  (5)  Actively  solicit  value 
engineering  ideas  frt)m  contractors. 
CHANGES  FROM  THE  PREVIOUS  CtRCULAR 
NO.  A-131:  This  revision  adds  new 
requirements  to  Qrcular  A-131  by 
requiring  each  agency  to  develop  annua) 
VE  plans.  Agency  plans  must  identify 
both  the  in-house  and  contractor 
projects,  programs,  systems,  and 
products  to  which  VE  will  be  applied  in 
the  next  fiscal  year,  and  the  estimated 
costs  of  those  projects.  The  revision 
emphasizes  that  value  engineering  is 
one  of  many  management  tools  that  can 
be  used  alone  or  in  concert  with  other 
management  techniques,  such  as  total 
quality  management,  to  improve 
operations  and  reduce  costs.  In 
addition,  the  revision  imposes  on 
agencies  a  revised  annual  reporting 
requirement  to  OMB  in  lieu  of  the 
previous  ad  hoc  requirement.  The  new 
reporting  requirement  has  three  parts: 
Part  I  requires  agencies  to  report  agency 
dollar  thresholds  for  VE,  agency  VE 
expenditures,  dollar  share  of  savings 
provided  to  contractors,  agency  VE  cost 
savings,  and  VE  cost  savings  by  category 
(acquisition,  program  or  oUier).  Part  II 
requires  agencies  to  identify  their  top 
twenty  fiscal  year  VE  projects  and  the 
associated  net  life-cycle  cost  savings 
and  quality  improvements  achieved  by 
the  agency  through  appUcation  of  VE. 
Part  in  requires  agencies  to  submit  a 
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detailed  schedule  of  year-by-year  cost 
savings,  cost  avoidances  and  cost 
sharing  with  contractors  for  each 
program/project  for  which  the  agency  is 
reporting  cost  savings  or  cost 
avoidances.  The  aggregate  total  of  all 
schedules  shall  equal  the  totals  reported 
in  Part  I.  A.  of  the  annual  report. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  Federal  Procurement 
Pohcy  at  395-6803. 

Dated:  May  24, 1993. 
Allan  V.  Buraun, 
Administrator. 
(FR  Doc.  93-12680  Filed  S-27-93;  8:45  ami 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[RetesM  No.  34-32346;  File  No.  SR-OGOC- 
93-02] 

Self-Aeguiatof7  Organizations;  Delta 
Government  Options  Corp.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Selection  of  Exercise 
Style 

May  21. 1993. 

On  April  20, 1993,  Delta  Government 
Options  Corp.  ("DGOC")  filed  a 
proposed  rule  change  (File  No.  SR- 
DGOC-93-02)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
May  3, 1993,  to  solicit  comments  from 
interested  persons.'  No  comments  were 
received.  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposal 

The  rule  change  amends  Article  I. 
Section  101  (Definitions);  Article  IX. 
Section  901  (Long  Positions);  and 
Article  X.  Section  1001  (Exercise 
Procedures)  of  DGOC's  Procedures  to 
provide  that  Participants  may  select  the 
style  of  exercise  [i.e.,  American  style'  or 
European  style*)  when  negotiating  the 
terms  of  options  with  other  Participants. 
DGOC  states  that  providing  Participants 
with  a  choice  of  American  or  European 
exercise  styles  corresponds  with  the 
current  practice  in  the  over-the-counter 
market  and  permitting  Participants  to 
select  the  style  of  exercise  will  allow 


M5U.S.C78s{b«l)(198«). 

'SecuritiM  Exchange  Act  ReUaM  No.  32216 
(April  26. 1993).  M  FR  26366. 

'  An  AnMrican  style  option  i*  an  option  cootracl 
that  may  be  exercised  at  any  tune  from  its  issuance 
until  its  expiration. 

*  A  European  style  option  i*  an  option  contract 
that  may  be  aoMrcisad  only  on  ita  aHptration  data. 


Participants  to  match  more  closely  the 
options  availpble  through  DGOC  with 
similar  securities  in  other  markets. 
DGOC  further  states  that  because 
options  subject  to  European  style 
exercise  often  trade  at  a  lower  premium 
level  than  options  subject  to  American 
style  exercise,  a  Participant  who  wishes 
to  buy  and  hold  an  option  contract  to 
the  option's  natural  expiration  may 
obtain  a  more  competitive  price  for  the 
option  by  indicating  its  exercise 
preference  as  part  of  the  purchase 
negotiations. 

II.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  section  17A  of  the 
Act.»  Section  17A(a)(l)  of  the  Act" 
encourages  the  use  of  efficient,  effective, 
and  safe  procedures  for  the  clearance 
and  settlement  of  securities 
transactions.  Moreover,  sections 
17A(b)(3)  (A)  and  (F)  of  the  Act'  require 
that  the  rules  of  clearing  agencies  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

The  rule  change,  which  enables 
DGOC  Participants  to  select  the  exercise 
style  when  negotiating  the  terms  of 
options  with  other  Participants,  will 
give  DGOC  Participants  flexibility  in  the 
DGOC  system  comparable  to  the 
flexibility  currently  available  only  in  the 
over-the-counter  option  market. 
Implementation  of  the  proposal  will 
make  options  on  U.S.  Treasury 
securities  with  a  European  style  of 
exercise,  which  are  now  transacted  in 
the  over-the-counter  market  and  cleared 
and  settled  outside  the  national  system, 
available  for  clearing  and  settlement 
processing  within  the  national  system 
for  the  clearance  and  settlement  of 
securities  transactions.  Moreover,  the 
Commission  recognizes  that  European 
style  options  often  trade  at  lower 
premiums  than  comparable  American 
style  options  and  that  this  competitive 
price  advantage  can  translate  into 
marketplace  efficiencies  for  Participants 
who,  for  purposes  of  hedging  or 
speculation,  desire' to  buy  and  hold 
options  until  their  expiration. 

ni.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  ihat  the  proposal 
is  consistent  with  the  requirements  of 


•15U.S.C.  78q-l(198«). 

M5U.S.C.  78q-l(a)(l)(19e8). 

'  1$  U  S.C.  7eT-l(b)(3)  (A)  and  (F)  (1988). 
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the  Act,  particularly  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereunder. 

It  is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-DGOC-93-02)  be,  and 
hereby  is.  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

(PR  Doc.  93-12687  Filed  5-27-93;  8;45  am] 
BNJJNQ  COOC  mfr-OI-M 

[Release  No.  34-32347;  File  No.  SR- 
PHILADEP-91-03J 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  the 
Codification  of  its  Accommodation 
Procedures  Whereby  PHILADEP 
Participants  May  Gain  Access  to  DTC  s 
Same-Day  Funds  Settlement  Services 

May  21, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  3. 1991.  the  Philadelphia 
Depository  Trust  Company 
("PHILADEP")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
codify  PHILADEP's  accommodation 
procedures  whereby  PHILADEP 
participants  can  gain  access  to  Same- 
Day  Funds  Settlement  ("SDFS") 
services  provided  by  The  Depository 
Trust  Company  ("DTC")  pursuant  to  a 
linkage  arrangement. 

n.  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PHILADEP  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 

•ISU.S.C.  78s(b)(198«). 

•  17  CFR  20O.3O-3(«)(12)  (1991). 

'  15  use.  78»(b)(l)  (19«8). 


proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
PHILADEP  has  prepared  summaries,  set 
forth  in  sections  (A).  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Uie  late  1980"s,  DTC  instituted  a 
SDFS  system  offering  depository 
services  for  certain  types  of  securities 
that  settle  in  same-day,  or  Federal, 
funds.  Pursuant  to  established  DTC 
procedures,  SDFS  participants  generally 
follow  operating  procedures  identical  to 
those  for  issues  eligible  to  settle  in  next- 
day  funds.  One  major  difference, 
however,  is  that  DTC  will  act  on  a 
participant's  instruction  in  connection 
with  a  SDFS  transaction  only  if, 
immediately  after  the  transaction, 
collateral  in  the  account  of  the  affected 
participant  will  be  sufficient  to  support 
the  participant's  net  settlement  debit, 
and  the  net  settlement  debit  will  not 
exceed  the  participant's  net  debit  cap. 
These  and  other  risk  control  features  are 
an  inherent  part  of  DTC's  SDFS  system. 
Finally.  DTC,  as  the  creator  of  the 
system,  has  determined  which  issues 
are  eligible  for  SDFS.' 

DTCTs  SDFS  system  and  the  market  it 
services  are  evolving  into  industry 
standard.  Rather  than  offering  a 
competing  system  and  service  in  this 
area,  PHILADEP  seeks  to  establish  a 
linkage  arrangement  with  DTC's  SDFS 
program.^  PHILADEP  has  reviewed 
carefully  DTC's  published  procedures 
and  risk  controls  established  for  SDFS 
services  and  believes  that  they 
adequately  monitor  and  protect  against 
intraday  settlement  risks.  Accordingly, 
to  accommodate  PHILADEP  participants 
that  desire  to  effect  SDFS  transactions. 
PHILADEP,  a  current  participant  of 
DTC.*  has  entered  into  an  agreement  to 


'To  dale,  eligible  issues  have  included,  among 
others,  collateralized  mortgage  obligations,  state  tax 
and  revenue  anticipation  notes,  certain  asset-backed 
securities,  and  commercial  paper. 

'The  Commission  has  defined  a  "linked  service" 
between  depositories  as  "an  automated  connection 
that  enables  one  def>o$itory  (the  "using 
depository")  to  use  the  facilities  of  another 
depository  (the  "servicing  depository")  to  make  a 
particular  service  available  to  the  using  depository's 
participants.  The  servicing  depository  performs  the 
core  tasks  necessary  to  deliver  the  linked  service  to 
the  using  depository's  participants."  Securities 
Exchange  Act  Release  No.  23082  (March  31, 1986). 
51  FR  12414.  In  view  of  this  definition,  PHILADEP 
notes  that  the  conduit  services  performed  by  itself 
in  connection  with  the  "core  tasks"  performed  by 
DTC  respecting  the  delivery  of  SDFS  services  to 
PHILADEP  participants  represent  a  classic  linked 
services  arrangement. 

*  DTC  is  also  a  participant  of  PHILADEP  and 
effects  many  reciprocal  transactions  through 


become  a  participant  in  DTC's  SDFS 
system.'  Through  this  agreement,  which 
is  and  will  be  fully  disclosed  to 
PHILADEP's  participants  desiring  to  be 
given  linked  access  to  SDFS  services. 
PHILADEP  will  become  a  conduit  for  its 
participants'  SDFS  transactions.  As 
PHILADEP  neither  has  any  beneficial 
interest  in  any  SDFS  transactions  nor 
will  initiate  any  such  transactions  for  its 
own  accoimt,  the  extent  of  activity  and 
the  concomitant  collateral  necessary  to 
be  posted  to  support  such  activity 
pursuant  to  the  PHILADEP/DTC 
agreement  will  be  collected  directly 
from  the  PHILADEP  participants 
generating  the  SDFS  activity. 

DTC  will  charge  PHILADEP  its 
normal  SDFS  services  fees,  and 
PHILADEP  will  pass  these  fees  to  its 
participants  making  use  of  this  linked 
service.  Moreover,  such  participants, 
already  bound  by  agreement  to 
PHILADEP's  by-laws  and  rules,  must . 
execute  a  separate  agreement  with 
PHILADEP  to  state  explicitly  their 
agreement  to  abide  by  PHILADEP's 
relationship  with  DTC  in  connection 
with  the  provisions  of  SDFS  services. 
Specifically.  PHILADEP  requires  its 
participants  to  abide  by  DTC's  rules  and 
procedures  governing  the  SDFS  system. 
For  example,  SDFS  security  eligibility 
rules,  instruction  forms,  processing  cut- 
off windows,  and  risk  controls  of  DTC 
are  all  directly  incorporated  as 
requirements  to  be  followed  by 
PHILADEP  and  its  participants. 
HILADEP  participants  are  provided 
with  copies  of  DTC's  SDFS  procedures 
manual  and  are  instructed  to  follow 
these  procedures.  Finally,  all  SDFS 
securities  positions  are  held  in  DTC's 
custody.  PHILADEP  only  holds 
positions  that  are  subject  to  settlement 
in  next-day  funds. 

To  enhance  further  the  risk  protection 
built  into  DTC's  SDFS  system,« 
PHILADEP  has  imposed  additional 
safeguards  consistent  with  DTC's  SDFS 
procedures  with  respect  to  its 
participants  making  use  of  the  SDFS 
system.  Each  authorization  request  on  a 
SDFS  issue  to  be  received  from  DTC  is 


established  interdepository  linkages  and  interfaces. 
DTC  provides  other  linked  services  to  PHILADEP 
and  its  participants  other  than  SDFS  services.  These 
services  include,  among  others,  confirmation  and 
afrirmation  of  institutional  trades  through  the 
National  Institutional  Delivery  System  ("NIDS"), 
certain  fourth-party  interface  services,  and 
certificate  custody  services. 

•See  File  No.  SR-PHILADEP-91-03.  Same-Day 
Funds  Settlement  ("SDFS ')  System  Participant's 
Agreement.  Appointment  of  Settling  Bank  and 
Settling  Bank  Agreement  dated  lanuary  3. 1989. 
between  PHILADEP  and  DTC. 

•As  a  participant  in  DTC's  SDFS  system. 
PHILADEP  is  subject  to  all  of  the  controls  and 
protections  established  by  DTC  in  managing  risk 
respecting  its  SDFS  system. 
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directed  by  PHILADEP's  Interface 
Department  for  verification  and 
approval  or  cancellation  of  the  request. 
If  tihe  participant  cancels  the 
transaction,  a  reason  must  be  indicated, 
and  the  transaction  will  then  be 
cancelled.  If  the  participant 
acknowledges  the  transaction  and 
appro-.'es  it.  the  item  will  pend  until 
PHUADEP  determines  whether  the 
participant  has  sufficient  funds  on 
account  to  support  the  transaction.  Only 
if  sufficient  funds  exist'  will  PHILADEP 
authorize  the  delivery  to  be  completed 
and  credit  the  securities  to  the 
participant's  account.  If  the  participant 
has  insufficient  funds  on  account  at  the 
time.  PHILADEP  will  contact  the 
participant  and  allow  it  to  post 
additional  funds  to  address  the 
insufficiency.  This  additional 
confirmation  and  affirmation  process 
has  been  recommended  by  DTC  as  an 
optional  safeguard  to  SDFS  processing 
procedures." 

PHILADEP  participant  deliveries  of 
SDFS  ehgible  securities  are  effected 
with  even  less  risk  to  the  system's 
financial  integrity  than  participant 
receipt  versus  payment  in  SDFS. 
Instructions  are  sent  to  PHILADEP's 
Interface  via  fax  on  or  before  the 
established  cut-off  times  that  are 
consistent  with  DTC  estabhshed 
procedures.  PHILADEP,  on  behalf  of  its 
participants,  then  sends  notification  of 
the  delivery  to  DTC  only  after  it 
confirms  that  PHILADEP's  participant 
has  a  current  position  in  the  subject 
security.  Once  DTC  approves  the 
instruction.  PHILADEP  will  make  the 
appropriate  accounting  entries  and 
credit  the  participant's  account  for  the 
pertinent  funds. 

Finally.  PHILADEP  and  DTC 
reconcile  each  day  PHILADEP's  position 
on  SDFS  eligible  securities  on  accoimt 
at  DTC.  PHILADEP,  in  turn,  reconciles 
its  individual  participants'  positions 
that  reflect  that  aggregate.  PHILADEP 
remains  committed  to  working  closely 
with  DTC  and  PHILADEP's  participants 
in  coordinating  any  actions  or  changes 
pertaining  to  DTC's  SDFS  system  as  it 
continues  to  evolve. 

Because  PHILADEP's  SDFS  system  is 
offered  as  an  accommodation  to  its 
participants,  PHILADEP  will  restrict  use 
of  the  system  to  the  one  participant 
currently  using  it  and  will  restrict  the 


'  As  an  absolute  protection  &om  intraday 
settlement  risk.  PHILADEP  in  most  instances  will 
require  its  participants  to  have  or  deliver  100%  of 
the  funds  to  its  account  before  PHILADEP 
authorizes  the  receipt  of  SDFS  securities  to  its 
participant. 

•This  process,  which  DTC  also  uses  in  its  SDFS 
service,  is  called  a  Receiver  Authorized  Delivery 
("RAD")  instruction. 


number  of  transactions  that  may  be 
processed  in  the  system  to  fifty  per  day. 
Future  expansion  of  the  SDFS  system  is 
dependent,  among  other  things,  upon 
PHILADEP's  operational  capabilities 
and  will  require  the  filing  of  a  proposed 
rule  change  under  section  19(b)(2)  of  the 
Exchange  Act. 

The  proposed  rule  change  is 
consistent  with  sections  17A(b)(3)(A)  of 
the  Act  ®  in  that  it  facilitates  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  for  which 
PHILADEP  is  responsible.  The  proposal 
also  is  consistent  with  section 
17A(b)(3)(F)  of  the  Act  >o  in  that  it 
assures  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  PHILADEP  or  for  which  it  is 
responsible,  and  it  fosters  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
seciirities  transactions.  Finally,  the 
proposal  is  consistent  with  the 
Congressional  objective  of  facilitating 
the  development  of  a  national  system 
for  the  clearance  and  settlement  of 
securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PHILADEP  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  OrganizatJon's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  have  been  solicited  or  received. 

m.  Date  of  E£Pectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasohs  for  so  finding  or 
(ii)  as  to  which  PHILADEP  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PHILADEP.  All  submissions 
should  refer  to  file  number  SR- 
PHILADEP-91-03  and  should  be 
submitted  by  June  18, 1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  93-12690  Filed  5-27-93;  8:45  am] 
BIUJNO  COOe  Wlfr-OI-M 


•l5U.S.C78q-l(bK3MA). 
'»15U.S.C.78q-l(bM3KF). 


[R«l.  No.  IC-19485;  811-5312] 

Lexington  Technical  Strategy  Fund, 
Inc.;  Notice  of  Application  for 
Deregistratlon 

May  21, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistratlon  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Lexington  Technical  Strategy 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  May  6, 1993. 

HEARING  OR  NOTIFICAnON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 


"  17  CFR  200.30-3(aXl2)  (1991). 
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applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC*s  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Apphcant.  Park  80  West,  Plaza  Two. 
Saddle  Brook,  New  Jersey  07662. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Marc  Duffy.  Staff  Attorney,  (202)  272- 
2511.  or  C  David  Messman,  Branch 
Chief.  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPt^MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified  open-end 
management  investment  company 
incorporated  under  the  laws  of 
Maryland.  On  August  31. 1987. 
applicant  filed  a  registration  statement 
pursuant  to  section  8(b)  of  the  Act.  and 
registered  its  shares  under  the  Securities 
Act  of  1933.  On  this  same  date, 
apphcant  registered  under  the  Act  as  an 
investment  company.  Applicant's 
registration  statement  was  declared 
effective,  and  its  initial  public  offering 
commenced,  on  October  20. 1987. 

2.  Since  its  inception.  appUcant's 
assets  have  not  increased  at  a  level 
sufficient  for  applicant  to  enjoy 
meaningful  economies  of  scale. 
Applicant's  investment  adviser  beUeves 
that  if  apphcant  were  to  continue  in 
operation  its  expense  ratio  would 
increase  materially. 

3.  At  a  meeting  held  on  December  1. 
1992,  applicant's  board  of  directors 
found  that  applicant's  liquidation  was 
in  the  best  interest  of  appUcant  and  its 
shareholders,  and  approved  a  Plan  of 
Complete  Liquidation  and  Termination 
(the  "Plan").  On  January  13, 1993, 
applicant  distributed  proxy  materials 
relating  to  the  Plan  to  its  shareholders. 
At  a  special  meeting  held  on  February 
8. 1993,  a  majority  of  appHcant's 
shareholders  approved  the  Plan. 

4.  On  March  3, 1993,  applicant  had 
585,668  shares  outstanding  with  a  net 
asset  value  per  share  of  $9.49  and  an 
aggregate  net  asset  value  of  $5,557,994. 
On  March  4, 1993,  appUcant  distributed 
$5,557,994  in  cash  to  its  shareholders, 
which  amount  represented  the  net 
proceeds  received  fi-om  the  liquidation 
of  applicant's  remaining  portfoUo 
holdings.  Each  shareholder  received  his 


or  her  proportionate  interest  of  sudi 
cash  distribution. 

5.  The  expenses  incurred  in 
connection  with  applicant's  liauidation 
included  legal,  accounting,  and  transfer 
agent  fees.  Applicant  retained  $9,408  to 
pay  these  expenses.  Actual  expenses 
exceeded  the  retained  amount  by 
approximately  $3,500.  This  additional 
amount  will  be  borne  by  applicant's 
investment  adviser.  As  of  December  31. 
1992,  appHcant's  deferred 
organizational  expenses  had  been  fully 
amortized. 

6.  Applicant  will  file  Articles  of 
Dissolution  with  the  Department  of 
Assessments  and  Taxation  of  Maryland. 

7.  At  the  time  of  filing  of  the 
application,  applicant  had  no  assets  or 
liabilities.  Applicant  has  no 
shar^olders  and  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
Applicant  is  not  engaged,  and  does  not 
propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd. 
Depu  ty  Secntary. 

(FR  Doc  93-2688  Filed  5-27-93;  8:45  am] 
BIUJNO  cooc  toie-oi-M 


[RelMMNa  35-25815] 

Hilngt  Under  th«  Public  UUIIty  Holding 
Company  Act  of  1935  ("Act") 

May  21, 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appli£ation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  14, 1993  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  si>ecifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 


requests  will  be  notified  of  any  hearing, 
if  ordered,  and  %viU  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Metn^Mlitan  Edison  Company  (70- 
8197) 

Metropolitan  Edison  Company  ("Met- 
Ed").  2800  Pottsville  Pike.  Muhlenberg 
Township.  Berks  County.  Pennsylvania 
19640.  a  wholly  owned  electric  pubUc- 
utility  subsidiary  company  of  General 
Public  Utihties  Corporation,  a  registered 
holding  company,  has  filed  a 
declaration  under  section  12(b)  of  the 
Act  and  Rule  45  thereunder. 

Met-Ed  proposes  to  make  cash  capital 
contributions  to  its  wholly  owned 
subsidiary  company.  York  Haven  Power 
Company  ("YHP"),  through  December 
31, 1997,  up  to  an  aggregate  principal 
amount  of  $14  million.  VHP  will  credit 
such  cadi  capital  contributions  to  its 
capital  surplus  account.  The  cash 
capital  contributions  irom  Met-Ed  will 
be  used  by  YHP  for  the  construction 
and/or  improvement  of  certain  facilities 
at  the  York  Haven  hydroelectric  power 
project  located  on  the  Susquehanna 
River  ("Project  1888")  with  which  Met- 
Ed  has  a  power  supply  agreement. 

Met-Ed  and  YHP  estimate  that  of  the 
$14  million  to  be  received  by  YHP. 
approximately  $5.7  million  is 
attributable  to  the  construction  and 
installation  of  fish  passage  faciUties. 
approximately  S4.8  million  is  for  the 
replacement  of  Units  Nos.  7  and  8  of 
Project  1888.  approximately  $3  million 
would  be  allocated  to  the  replacement 
of  Units  Nos.  9-20  of  Project  1888,  and 
approximately  $.5  million  would  be 
used  for  the  remaining  planned 
coDstructiOQ  activities. 

Central  and  South  West  Corporation,  et 
aL  (70-7867) 

Central  and  South  West  Corporation 
("CSW").  a  registered  pubUc-utility 
holding  company:  its  wholly  owned 
nonutility  subsidiary  company,  CSW 
Energy,  Inc.  ("Energy");  its  wholly 
owned  nonutiUty  subsidiary  company. 
CSW  Development-I.  Inc.  ("Energy 
Sub"),  each  located  at  1616  Woodall 
Rodgers  Freeway,  Dallas.  Texas  75202; 
and  its  50%  owned  nonutility 
subsidiary,  a  general  partnership.  ARK/ 
CSW  Development  Partnership  ("Joint 
Venture").  23293  South  Pointe  Drive, 
Suite  100.  Laguna  Hills.  California 
92653;  four  associated  entities.  Noah  I 
Power  Partners.  L.P.  ("Partnership"),  a 
special  purpose  limited  partnership  and 
subsidiary  of  Energy  Sub;  Noah  I  Power 
GP.  Inc.  ("JV  Sub  ").  a  corporate 
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subsidiary  of  Joint  Venture;  the  Brush 
Cogeneration  Project  Partnership 
("Project  Venture"),  a  general 
partnership  and  subsidiary  of  the 
Partnership;  each  located  at  23293 
South  Pointe  Drive.  Suite  100,  Laguna 
Hills  92653,  California;  and  Colorado 
Cogen  Operators  Limited  Liability 
Company  ("Operator"),  303  East 
Seventeen  Avenue,  Denver,  Colorado 
80203,  a  subsidiary  of  Project  Venture, 
have  filed  a  post-effective  amendment 
under  Sections  6(a),  7.  9(a)  and  10  of  the 
Act  and  Rules  43  and  51  thereunder  to 
their  application-declaration  previously 
filed  under  6(a),  7.  9(a).  10, 12(b),  13(b) 
and  13(e)  of  the  Act  and  Rules  43,  45, 
50(a)(5).  51.  86.  87.  90.  91  and  95 
thereunder. 

By  order,  dated  October  3, 1990 
(HCARNo.  25162)  ("Original  Order"). 
CSW  was  authorized,  among  other 
things,  to  finance  Energy's  cogeneration 
and  related  activities,  through  December 
31, 1995.  in  an  aggregate  amount  of  up 
to  $75  million,  and  Energy  was 
authorized  to  expend  $25  million  of  that 
amount  to  form  Energy  Sub  to  invest  in 
Joint  Venture  with  ARK  Energy.  Inc. 
("ARK"),  a  nonassociate  corporation. 
Joint  Venture  was  formed  as  an  equal 
general  partnership,  which  conducts 
preliminary  studies  of,  consults  with 
respect  to.  and  agrees  to  construct 
cogeneration  and  related  projects, 
except  it  does  not  perform  consuhing 
services  regarding  independent  power 
pirojects. 

By  subsequent  orders,  dated 
November  1,  1991  and  June  11, 1992 
(HCAR  Nos.  25399  and  25553, 
respectively)  (together,  "Order").  CSW. 
Energy,  Energy  Sub,  and  Joint  Venture 
were  authorized,  among  other  things,  to 
form  Partnership.  JV  Sub  and  other 
related  entities,  along  with  ARK,  in 
order  to  form  and  directly  and  indirectly 
invest,  along  with  CTI  Partners  11,  LLC 
("CTI").  a  nonassociated  Colorado 
limited  liability  company,  in:  (1)  Project 
Venture,  a  joint  venture  among  Energy 
Sub,  ARK.  Joint  Venture  and  CTI.  which 
owns  and  is  developing  the  Brush 
Cogeneration  Project  ("Project"),  a 
qualifying  cogeneration  facility,  within 
the  meaning  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978  and  18 
CFR  292.602;  and  (2)  Operator,  which 
will  operate  the  Project.  The  facility  will 
consist  of  a  68  megawatt  gas  fired 
cogeneration  facility  and  an  18  acre 
thermal  host  greenhouse.  The  assets  and 
related  contractual  rights  of  Project, 
located  near  Brush,  Colorado  in  Morgan, 
County,  were  owned  by  CTI  and 
contributed  to  Project  Venture. 

In  particular,  pursuant  to  the  Order: 
(1)  Joint  Venture  acquired  100%  of  the 
issued  and  outstanding  capital  stock  of 


JV  Sub;  (2)  JV  Sub  acquired  a  1% 
general  partnership  interest  in 
Partnership  and  became  its  sole  general 
partner;  (3)  Energy  Sub  and  ARK 
acquired  respective  95%  and  4% 
limited  partnership  interests  in 
Partnership;  and  (4)  each  of  Partnership 
and  CTI  acquired  a  50%  general 
partnership  interest  in  Project  Venture. 
The  Order  also  authorized  the  financing 
of  the  $93  milhon  estimated  cost  of  the 
Project  by  using  a  combination  of  equity 
contributions,  revolving  credit  loans, 
guarantees  and  letters  of  credit. 

At  present.  Energy  Sub  and  ARK  have 
respective  95.5%  and  4.5%  economic 
interests  in  Partnership  as  the  result  of: 
(1)  Directly  owning  respective  95%  and 
4%  limited  partnership  interests  in 
Partnership  and  (2)  indirectly  owning 
respective  0.5%  general  partnership 
interests  in  Partnership  through  JV  Sub. 
Energy  Sub  and  ARK  equally  in  the 
management  of  Partnership  by  virtue  of 
their  respective  50%  general 
partnership  interests  in  Joint  Venture. 

Because  ARK  no  longer  desires  to 
play  an  active  management  role  in 
Partnership,  ARK  proposes  to  dispose  of 
its  0.5%  indirect  general  partnership 
interest  in  Partnership  through  the 
transfer  from  Joint  Venture  to  Energy 
Sub  of  100%  of  the  issued  and 
outstanding  capital  stock  of  JV  Sub  in 
consideration  for  the  payment  of 
$350.00,  and  the  transfer  from  Energy 
Sub  to  ARK  of  a  0.5%  limited 
partnership  interest  in  Partnership  in 
consideration  for  the  payment  of 
$175.00.  Upon  the  consummation  of  the 
transactions  effecting  this  transfer. 
Energy  Sub  and  ARK  will  retain  95.5% 
and  4.5%  economic  interests  in  the 
Partnership,  respectively.  ARK  will  hold 
its  4.5%  interest  solely  as  a  limited 
partner.  Energy  Sub  will  directly  hold  a 
94.5%  limited  partnership  interest  and 
will  indirectly  hold  a  1%  general 
partnership  interest  by  owning  all  of  the 
issued  and  outstanding  capital  stock  of 
JV  Sub.  which  will  retain  its  1%  general 
partnership  interest  in  the  Partnership. 

Neither  CSW  nor  any  of  its 
subsidiaries  has  an  ownership  interest 
in  an  exempt  wholesale  generator 
("EWG")  or  foreign  utility  company 
("FUCO").  as  defined  in  Sections  32  and 
33  of  the  Act.  Further,  none  of  the 
proceeds  from  the  sale  of  the  capital 
stock  or  the  partnership  interest  will  be 
used  by  CSW  or  its  subsidiaries  for  the 
acquisition  of  an  interest  in  an  EWG  or 
a  FUCO.  Additionally,  neither  CSW  nor 
any  of  its  subsidiaries  is,  or  will  be  as 
a  consequence  of  the  proposed 
transactions,  a  party  to,  or  has  any  rights 
under,  a  service,  sales  or  construction 
agreement  with  an  EWG  or  a  FUCO. 


West  Texas  Utilities  Company  (70- 
8125) 

West  Texas  Utilities  Company  ("West 
Texas").  301  Cypress  Street,  Abilene. 
Texas,  79601,  a  wholly  owned  electric 
public-utility  subsidiary  company  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  has  filed  a 
declaration  with  the  Commission  under 
section  12(d)  of  the  Act  and  Rule  43 
thereunder. 

West  Texas  proposes  to  sell  to  its 
associate  company,  Transok,  Inc. 
("Transok"),  for  $4,125,605 
approximately  twenty-four  and  one-half 
miles  of  12.75  inch  welded  seamed 
natural  gas  pipeline  and  related 
facilities,  extending  from  the 
interconnection  facilities  with  the  Lone 
Star  Gas  Company's  36"  pipeline  and 
Valero  Transmission,  L.P.'s  36"  pipeline 
near  Dudley.  Callahan  County,  Texas,  to 
a  point  where  such  pipehne  • 

interconnects  with  West  Texas'  Ft. 
Phantom  Power  Station  (collectively. 
"Pipeline").  The  entire  capacity  of  the 
Pipeline  will  be  dedicated  to  supplying 
Ft.  Phantom.  The  original  cost  of  the 
Pipeline  was  approximately  $4.3 
million,  and  the  book  value,  net  of 
depreciation  as  of  September  30. 1992, 
was  approximately  $4  million.  West 
Texas  proposes  that  the  effective  date  of 
the  sale  of  Pipeline  be  February  7. 1992. 

After  Transok's  purchase  of  the 
Pipeline,  West  Texas  intends  to  lease 
the  Pipeline  from  Transok  under  a  lease 
("Lease")  for  a  term  of  12  years,  with 
subsequent  yearly  renewals.  The  Lease 
will  provide  for  payments  to  Transok 
consisting  of  a  charge  for  each  million 
BTU  of  natural  gas  transported  through 
the  Pipeline  and  a  charge  based  on 
Transok's  operating  and  capital  costs 
relating  to  the  Pipeline.  Costs  will  be 
"trued-up"  at  the  end  of  each  calendar 
year.  The  Lease  will  be  subject  to 
termination  by  either  party  at  the  end  of 
each  term.  In  the  event  Transok 
receives,  during  either  the  initial  term  or 
any  subsequent  term  of  the  Lease,  a 
bona  fide  offer  to  purchase  the  Pipeline, 
West  Texas  shall  have  the  right  of  first 
refusal  to  purchase  the  Pipeline  for  the 
amount  of  the  offer. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-12689  Filed  5-27-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

FederaJ  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  IndlanapoHs  Intamationai 
Airport,  IndfanapoNs,  m 

AGENCY:  Federal  Aviation 
Administration,  EXDT. 

ACTION:  Notice  of  findings. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Indianapolis 
Airport  Authority  under  the  provisions 
of  title  I  of  the  Aviation  Safety  and 
"Noise  Abatement  Act  of  1979  (Pub.  L. 
96-193)  and  14  CFR  part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  October  29. 1992.  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Indianapolis 
International  Airport  Authority  under 
part  150  were  in  compliance  with 
applicable  requirements.  On  April  27, 
1993,  the  Assistant  Administrator  for 
Airports  approved  the  Indianapolis 
International  Airport  noise 
compatibility  program,  as  supplemented 
and  revised  by  an  errata  dated  February 
16, 1993.  This  noise  compatibility 
program  is  an  updated  version  of  a  noise 
compatibility  program  FAA  approved 
on  September  8, 1988.  A  total  of  thirty- 
nine  measures  are  included  in  the 
Indianapolis  Airport  Authority's 
recommended  program,  however,  the 
Airport  Authority  has  withdrawn  two  of 
them.  Of  the  thirty-seven  remaining, 
sixteen  are  listed  as  Noise  Abatement 
Measures,  eighteen  are  listed  as  Land 
Use  Management  Measures  and  three 
are  Program  Management  Measures.  The 
FAA  has  approved  thirty-six  measures, 
and  disapproved  one  measure  pending 
the  submittal  of  additional  information 
by  the  Indianapolis  Airport  Authority. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Indianapolis 
Intematiooal  Airport  Noise 
Compatibihty  Program  is  April  27, 1993. 

FOR  FtJRTHER  MFORMATiON  CONTACT: 
Melissa  S.  Wishy,  Federal  Aviation 
Administration.  Great  Lakes  Region, 
Chicago  Airports  District  Office.  CHI- 
ADO-640.8,  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018.  (312)  694- 
7524.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

SUPPt^MENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Indianapolis 


International  Airport,  effisctive  April  27, 
1993. 

Undm-  section  104(a)  of  tiie  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  he  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  devel(^d  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act.  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses: 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  vrithin  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to  ■ 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §  15a  5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 


itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noisA 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Chicago  Airports 
District  Office  in  Des  Plaines,  Illinois. 

The  Indianapolis  Airport  Authority 
submitted  to  the  FAA  in  April  1992, 
noise  exposure  maps,  descriptions  and 
other  documentation.  This 
documentation  was  produced  during 
the  Airport  Noise  Compatibility 
Planning  (part  150)  Study  at 
Indianapolis  International  Airport  from 
February,  1991  through  April  1992.  The 
noise  compatibility  program  is  an 
updated  version  of  a  noise  compatibility 
program  FAA  approved  on  September  8. 
1988.  The  Indianapolis  International 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on 
October  29. 1992.  Notice  of  this 
determination  was  published  in  the 
Federal  Register  on  November  13, 1992. 

The  Indianapolis  International 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1996.  It 
was  requested  that  the  FAA  evaluate 
(ind  approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
October  29. 1992  and  was  required  by 
a  provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  would  have 
been  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program,  as 
supplemented  and  revised  by  an  errata 
dated  January  16, 1993,  contained 
thirty-seven  proposed  measures  for 
noise  mitigation  on  and  off  the  airp>ort. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  had  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Assistant 
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Administrator  fat  Airports  effective 
April  27.  1993. 

Sixteen  of  the  thirty-seven  measures 
submitted  were  listed  as  "Noise 
Abatement  Measures".  Most  of  these 
Doise  abatement  measures  were 
designed  to  alter  flight  tracks  and  all 
were  approved.  Eighteen  of  the  thirty- 
seven  measures  submitted  are  listed  as 
"Land  Use  Management  Measures",  of 
which  seventeen  were  approved 
outri^t.  Of  these  seventeen  land  use 
measures,  ten  are  preventive  measures 
including  adopting  an  informal  fair 
disclosure  policy,  rezoning  and  noise 
overlay  zoning  recommendations, 
discouraging  capital  improvement 
programs  in  areas  impacted  by  aircraft 
noise  exposure  of  65  DNL  and  higher, 
adopting  the  part  150  NCP  as  a 
comprehensive  plan  element  and 
adopting  guidelines  for  discretionary 
review.  Seven  other  of  these  seventeen 
land  use  management  measures  are 
corrective  measures  such  as  acquisition 
of  noise  impacted  homes  under  the 
guaranteed  purchase  program.  One 
additional  land  use  management 
measure  was  disapproved  for  pxirposes 
of  f>art  150  because  it  did  not  conform 
to  the  statutory  and  regulatory  criteria. 
In  addition,  the  Indianapolis  Airport 
Authority  requested  withdrawal  of  eight 
land  use  measures  previously  approved 
in  the  1987  noise  compatibility 
program.  The  FAA  recommends 
withdrawing  approval  for  seven  of  these 
measures  and  taking  no  action  on  one 
other.  Finally,  three  measures,  "Program 
Management  Meas\u«s"  dealing  with 
continuing  planning  were  also  approved 
outright.  These  determinations  are  set 
forth  in  detail  in  a  Record  of  Approval 
endorsed  by  the  Assistant  Administrator 
for  Airports  on  April  27. 1993.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  documents 
which  comprised  the  submittal  to  FAA 
are  available  for  review  at  the  following 
locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue.  SW..  room  617, 

Washington.  DC  20591. 
Federal  Aviatimi  Administration,  Great  Lakes 

Region,  2300  East  Devon  Avenue,  room 

261.  Des  Plaines.  Illinois  60018. 
Federal  Aviation  Administration,  Chicago 

Airports  District  Office,  Great  Lakes 

Region,  2300  East  Devon  Avenue,  room 

258.  Des  Plaines.  Illinois  60018. 
Indianapolis  Airport  Authority.  Indianapolis 

bitamational  Airport,  Indianapolis.  Indiana 

46241. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  MFORMATION 
CONTACT. 


Issued  in  Des  Plaines,  IlliiKus.  May  13. 
1993. 

SyWwtar  A.  Chapa, 

Acting  Manager.  Chicago  Airports  District 
Office.  FAA.  Great  Lakes  Region. 
|FR  Doc  93-12702  Filed  5-27-93;  8:4S  am) 
■UWG  COM  «1«.t»-M 


[Summary  Notlc*  No.  PE-S3-23] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGEMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA 'a  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  16, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Dod»t  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  9150, 
FAA  headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTWER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  AviaUon 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 


Issued  In  Washington,  DC.  od  May  20. 
1993. 

Donald  P.  Byraa, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Exemption 

Docket  No:  27157 

Petitioner  Domier  Luftfahrt 

Sections  of  the  FAR  Affected:  14  CFR 
25.562 

Description  of  Relief  Sought:  To  allow 
exemption  from  the  floor  track 
misalignment  requirements  for  the 

Captain  and  First  Officer  seaU  for  the 
Domier  328  aircraft. 

Docket  No.:  27250 

Petitioner:  Buttons,  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
91.861(a) 

Description  of  Relief  Sought:  To  allow 
assignment  of  a  base  level  of  "one"  to 
Buttons,  Ltd.  aircraft,  and  would 
fecilitate  phase  compliance  to  Stage  3 
operations. 

Docket  No.:  27273 

Petitioner  Evergreen  International 
Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
25.791  (a)  and  (b).  24.1447(cMl). 
25.1541,  25.810,  25.811,  25.812, 
25.832,  25.855  and  25.857 
Description  of  Relief  Sought:  To  permit 
the  installation  of  a  pallet  on  the  main 
deck  of  B-747-100  and  -200  cargo 
aircraft  to  carry  no  more  than  ei^t 
animal  handlera  during  flights 
involving  the  transport  of  live 
animals. 

Dispositions  of  Petitions 

Docket  No.:  109CE 

Petitioner  Fairchild  Aircraft 
Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
23.207(c) 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5573.  which  permitted  type 
certification  of  the  SA227-OC, 
SA227-DC  and  all  subsequent 
commuter  category  airplanes 
approved  on  type  certificate  AlBSW, 
with  certain  stall  characteristics  and 
airspeed  indicator  marlcings  that  are 
appropriate  to  this  category  of  aircraft, 
by  including  exemption  from  the  stall 
warning  requirements  of  §  23.207(c). 

Grant,  January  29. 1993,  Exemption  Na 
5573A 

Docket  No.:  IIOCE 

Petitioner  Beech  Aircraft  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
23.53(c)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  type 
certification  of  the  Beech  Model  B30u 
and  B300C  by  allowing  the  use  of 
ground  minimum  control  speed 
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(Vmcg)  for  determination  of  the 
takeoff  decision  speed  (Vi). 

Grant,  February  2, 1993,  Exemption  No. 
5599 

Docket  No:  112CE 

Petitioner:  Advanced  Aerodynamics  and 
Structures  

Sections  of  the  FAR  Affected:  14  CFR 
23.903(e)(2) 

Description  of  ReHef  Sought/ 
Disposition:  To  permit  type 
certiflcation  of  the  AASI  Jetcruzer  450 
model  airplane  without  a  means  of 
stopping  rotation  of  the  turbine 
engine. 

Grant,  January  28, 1993,  Exemption  No. 
5594 

Docket  No:  25776 

Petitioner:  Aviation  Consultants,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5085  to  allow  appropriately  trained 
and  certified  pilots  employed  by 
Lynch  to  remove  the  passenger  seats 
and  install  approved  stretcher  and 
base  assemblies  in  the  Cessna  400 
Series  aircraft  operated  by  Lynch 
when  such  aircraft  are  being  used  in 
air  ambulance  service. 

Grant.  May  18, 1993,  Exemption  No. 
5085B 

(FR  Doc.  93-12703  Filed  5-27-93;  8:45  am) 

MLUNQ  C00€  4aiO-1)-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requlrements^bmitted  to  0MB  for 
Review  I 

Dated:  May  24, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0181 
Form  Number:  None 
Type  of  Review:  Reinstatement 
Title:  Line  Release  Regulations 
Description:  Line  release  was  developed 
to  release  and  track  high  volume  and 


repetitive  shipments  using  bar  code 
technology  and  PCs.  An  application  is 
submitted  to  Customs  by  the  entry 
filer.  A  Common  Commodity 
Classification  Code  (C-4)  is  assigned 
to  the  application  by  Headquarters 
and  returned.  No  input  required  of  the 
filer;  little  input  by  the  inspector. 

Respondents:  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Small  businesses  or  organizations 

Estimated  Number  of  Respondents:  168 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
4,200  hours 

Clearance  Officer:  Ralph  Meyer.  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch, 
Room  6316, 1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  93-12715  Filed  5-27-93;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  May  24, 1993. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW..  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1315 

Form  Number:  None 

Type  of  Review:  Resubmission 

T/t/e.TeleFile  Surveys 

Description:  These  surveys  are  being 
conducted  to  help  the  Service 
evaluate  TeleFile  and  to  initiate 
recommendations  for  changes  and 
improvements.  Participants  will  be 
taxpayers  who  used  TeleFile  to  file  a 
return,  taxpayers  who  tried  TeleFile 
but  did  not  file  a  return,  and 
taxpayers  who,  although  eligible  to 


use  TeleFile.  elected  not  to  file  a 

return  by  TeleFile. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

18.000 
Estimated  Burden  Hours  Per 

Respondent:  10  minutes 
Frequency  of  Response:  Other  (one-time 

survey) 
Estimated  Total  Reporting  Burden: 

3,020  hours 
Clearance  Officer:  Garrick  Shear,  (202) 

535-4297.  Internal  Revenue  Service. 

Room  5571. 1111  Constitution 

Avenue,  NW..  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 

395-6880.  Office  of  Management  and 

Budget.  Room  3001.  New  Executive 

Office  Building.  Washington.  DC 

20503. 
Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  93-12716  Filed  5-27-93;  8:45  am] 
BOXJNQ  COOE  4S30-01-M 


VETERANS  AFFAIRS 

Veteran  Affairs  Wage  Committee; 
Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6. 1972,  that  the 
Department  of  Veterans  Affairs  Wage 
Committee  has  been  renewed  beginning 
April  22, 1993,  through  September  30. 
1993. 

Dated:  May  20, 1993. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  93-12679  Filed  5-27-93;  8:45  am) 
BtuiNQ  CODE  nao-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics 
and  Speiclai-Disabllities  Programs; 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  will  be  held 
Monday  and  Tuesday.  July  12-13. 1993, 
at  the  Shoreham  Building.  806  15th 
Street,  NW,  Washington.  DC.  The 
meetings  will  be  held  in  room  611.  The 
July  12  session  will  convene  at  8:30  a.m. 
and  adjourn  at  4  p.m.  and  the  July  13 
session  will  convene  at  8:30  a.m.  and 
adjourn  at  3  p.m. 

The  purpose  of  the  Advisory 
Committee  is  to  advise  the  Department 
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on  its  prosthetics  programs  designed  to 
provide  state-of-the-art  prosthetics  and 
the  associated  rehabilitation  research, 
development,  and  evaluation  of  such 
technology.  The  Advisory  Committee 
also  advises  the  Department  on  special 
disability  programs  which  are  defined 
a$  any  program  administered  by  the 
Secretary  to  serve  veterans  with  spinal 
cord  injury,  blindness  or  vision 


impairment,  loss  of  or  loss  of  use  of 
extremities,  deahiess  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

The  meeting  is  open  to  the  public  to 
the  capacity  of  the  room.  For  those 
wishing  to  attend,  contact  Kathy 
Pessagno,  Veterans  Health 
Administration  (117C),  phone  (202) 


535-7293,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  prior  to  July  2. 
1993. 

Dated:  May  20. 1993. 
Heyward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  93-12678  Filed  5-27-93,  8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e){3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2:00  p.m.  (Eastern  Time), 
Tuesday,  June  8, 1993. 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street  NW.,  Washington.  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be  open 
to  the  public  and  part  of  the  Meeting 
will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 

OpenSeuion 

1.  Announcement  of  Notation  Votes 

2.  Reports  to  the  Commission 

a.  Office  of  Federal  Operations 

b.  Information  Resource  Management 
Services 

3.  Proposed  Interim  Enforcement  Guidance 

on  the  Application  of  the  ADA  to 
Disability-Based  Distinctions  in 
Employer  Provided  Health  Insurance 

4.  Interagency  Coordination  of  the  Section 

504/ ADA  Coordination  Rule  Pursxiant  to 
Executive  Order  12067 

Qosed  Session 

Litigation  Authorization:  General  Counsel 
Reconunendations. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4077  (TTD)  at  any  time 
for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

Dated:  May  26, 1993. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
|FR  Doc.  93-12850  Filed  5-26-93;  1:48  pml 

mXINOCOOE  S7Sft-0»-M 


FEDERAL  DEPOSIT  M8URANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Piirsuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Wednesday,  May  26, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  open  session  to  consider  the 
following  matter: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  323  of  the  Corporation's 
rules  and  regulations,  entitled  "Appraisals." 

In  calling  the  meeting,  the  Board 
determinea,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Ms.  Judith  A.  Walter,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matter  on  less  than  seven  days' 
notice  to  the  public;  and  that  no  notice 
of  the  meeting  earlier  than  May  20, 
1993,  was  practicable. 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington,  DC. 

Dated:  May  26, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc  93-12890  Filed  5-26-93;  3:58  pm) 
KILUNa  COM  ST14-0-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m.,  Wednesday,  June  2. 1993, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  May  26, 1993. 
Jennifisr  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-12821  Filed  5-26-93;  11:08  am] 
MLUNQ  CODE  t21»«1-r 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
June  2, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets 
NW.,  Washington.  DC  20551. 

STATUS:  Open, 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposal  to  conduct  public  hearings  on 
mortgage  lending  discrimination. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  SS  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  May  26, 1993. 
Jennifer  J,  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-12822  Filed  5-26-93;  11:08  am] 
HUJNQ  COOC  SSIMI-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  prevkxjsly 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docunnents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  \he  issue. 


,  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 

[Docket  No.  82hM>274] 

Federal  Performance  Standard  for 
Diagnostic  X-Ray  Systems  and  Their 
Major  Components 

Correction 

In  rule  document  93-9925  beginning 
on  page  26386  in  the  issue  of  Monday, 
May  3, 1993,  make  the  following 
correction: 

§1020.31    [CorrmrtMq 

On  page  26402,  in  the  second  column, 
in  §  1020.31  (c)(2).  in  the  fourth  line. 
"[insert  date  1  year  after  date  of 


Federal  Register 
Vol.  58,  No.  102 
Friday.  May  28.  1993 


publication  in  the  Federal  Register)" 
should  read  "May  3, 1994". 

BIUMO  COOe  19(»«1.0 


UBRARY  OF  CONGRESS 
Copyright  Office 
[Docket  No.  RM  93^] 

implementation  of  the  Audio  Home 
Recording  Act  of  1992;  Statements  of 
Account  Public  Meeting 

Correction 

In  notice  document  93-11778 
beginning  on  page  29001  in  the  issue  of 
Tuesday,  May  18, 1993. 

1.  On  page  29008,  the  file  Une  at  the 
end  of  the  document  was  ommitted  and 
should  have  appeared  as  follows: 
[FR  Doc.  93-11778  Filed  5-17-93:  8:45am] 
MLUNQ  CODE  180»«1-0 


Friday 

May  28,  1993 


Part  II 


LU 


Department  of 
Defense 


Department  of  the  Army 


32  CFR  Part  630 

Absentee  Deserter  Apprehension  Program 
and  Surrender  of  Military  Personnel  to 
Civilian  Law  Enforcement  Agencies; 
Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

Department  of  tha  Arniy 

32  CFR  Part  630 

Abaantee  Daaartar  Apprahenaion 
Program  and  Surrender  of  Military 
PeraonrMi  to  CIviilan  Law  Enforcement 
Agencies 

AGENCY:  Office  of  the  Army  Staff  Judge 
Advocate,  DOD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Army 
announces  a  complete  revision  of  32 
CFR  Part  630— Military  Absentee  and 
Deserter  Apprehension  to  bring  it  in  line 
with  changes  to  Army  Regulation  190- 
9,  with  the  same  title.  This  revision 
revises  provost  marshal  procedures  and 
responsibilities  for  military  p>ersonnel 
who  are  in  an  absentee  or  deserter  status 
and  procedures  and  responsibilities  for 
surrender  of  military  personnel  to 
civilian  law  enforcement  authorities. 
This  part  supports  the  approved  parts  of 
the  Joint  Service  Plan  for  Deserter 
Apprehension  Program  July  1978  and 
Department  of  Defense  Directive  1325.2. 
DATES:  Written  comments  must  be 
submitted  on  or  before  June  28, 1993. 
AOOAESSES:  Only  whtten  comments  will 
be  accepted.  Submit  written  comments 
to  E)eputy  Chief  of  Staff  for  Operations 
and  Plans,  400  Army  Pentagon, 
Washington.  DC  20310-0400. 
FOR  FURTHER  MFORMATKM  CONTACT. 
David  Porter  (703)  756-1880. 
SUPPUMENTARY  INFORMATION:  This  part 
applies  to  the  Active  Army  and  the  U.S. 
Army  Reserve  and  the  Army  National 
Guard  when  in  title  10,  United  States 
Code  status.  This  part  is  not  applicable 
to  members  of  the  Army  National  Guard 
serving  on  annual  training  or  full-time 
training  duty  status  under  the 
provisions  of  title  32,  United  States 
Code. 

b.  Commanders  in  overseas  areas  may 
deviate  from  the  Federal  Bureau  of 
Investigation  National  Crime 
Information  Center  requirements  when 
prohibited  by — 

1.  Local  conditions. 

2.  International  law  including 
applicable  treaties  or  agreements  with 
foreign  governments. 

c.  The  provisions  of  subpart  G  of  this 
part  apply  only  to  soldiers  listed  in 
paragraph  a.  above  who  are  sought  by 
Federal,  State,  or  local  law  enforcement 
officials.  The  authority  of  U.S.  military 
officials  to  apprehend,  detain,  and 
deliver  U.S.  personnel  to  the  authorities 
of  a  host  nation  or  other  foreign  country 
are  governed  by  the  provisions  of 
applicable  international  agreements, 
United  States  and  host  nation  law, 


Army  Regulation  27-50,  Status  of 
Forces  Policies,  Procedures  and 
Information,  and  the  directives  of  the 
overseas  command. 

Executive  Order  12291 

This  proposed  rule  is  not  affiected  by 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  has  no 
bearing  on  this  proposed  rxile. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act. 

List  of  Subjecto  in  32  CFR  Part  630 

Law  enforcement  officers,  military 
law,  military  personnel,  prisons. 

Accordingly,  it  is  proposed  to  revise 
32  CFR  part  630  to  read  as  follows: 

PART  630— ABSENTEE  DESERTER 
APPREHENSION  PROGRAM  AND 
SURRENDER  OF  MILITARY 
PERSONNEL  TO  CIVILIAN  LAW 
ENFORCEMENT  AGENCIES 

S«c 

Subpart  A— Purpose 

630.1  Purpose. 

630.2  References. 

630.3  Explanation  of  abbreviation!  and 
terms. 

630.4  Responsibilities. 

Subpart  &-AbMnl  Without  Leave 

630.5  Notification. 

630.6  Surrender  to  Unit  Commander. 

630.7  Surrender  or  apprehension  other 
installations. 

Subpart  C    Psesrtlon 

630.8  Administrative  report. 

630.9  Processing  deserter  reports. 

630.10  Special  category  atMentees. 

630.11  Escaped  prisoner. 

630. 1 2  USADIP  procedures. 

Subpart  D— Ratum  to  Military  Control 

630.13  AWOL/deserter  apprehension 
efforts. 

630.14  Use  of  escorts. 

630.15  Verification  of  deserter  status. 

630. 16  Surrender  or  appreheosioo  on 
parent  installation. 

630.17  Surrender  or  apprehension  at 
another  installation. 

630. 1 8  Surrender  or  apprehension  off  an 
Army  installation. 

630.19  Deserters  and  defectors  in  foraign 
countries. 

630.20  Escaped  military  prisoner. 

630. 21  Other  armed  Services  deserters. 

630.22  Transportation. 

Subpart  E— CiviMan  Corractionat  or  Medical 
FacMitiaa 

630.23  Military  detainer. 

630.24  Action  on  return  to  nillitary  control. 

630.25  Civilian  detention  focilities. 


630.26  Costs  of  civilian  detention  fecilities. 

Subpart  F— Payment  of  Reward*  and 
Retmburaementa 

630.27  Rewards. 

630.28  Reimbursement  payments. 

630.29  Documentation. 

Subpart  O— Surrender  of  Military  Members 
of  Civilian  Law  Enforcement  Officiale 

630.30  Overview. 

630.31  OONUS. 

630.32  Bonus. 
Figure  630.1  of  Part  630. 
Appendix  A  to  Part  630— References. 
Appendix  B  to  Part  630— Glossary. 

Authority:  10  U.S.C.  801  through  940; 
Manual  for  Courts-Martial,  U.S.  1969  revised 
addition  as  amended:  sec.  709,  Pub.  L  96- 
154.  Defease  Appropriation  Act,  93  Stat. 
1153. 

Subpart  A— Purpoaa 

f  630.1    Purpoae. 

This  part  provides  policies  and 
procedures  tor — 

(a)  Reporting  absentees  and  deserters. 

(b)  Reporting  special  category 
absentees. 

(c)  Reporting  political  defectors. 

(d)  Use  of  automated  law  enforcement 
telecommunications. 

(e)  Apprehension  and  processing  of 
absentees  and  deserters. 

(0  Surrender  of  military  personnel  to 
civilian  law  enforcement  authorities. 

1630.2  Referencee. 

Required  and  related  publications  and 
referenced  forms  are  listed  in  appendix 
A  to  this  part. 

1603.3  Explenatlon  of  abbreviation*  end 


Abbreviations  and  special  terms  used 
in  this  regulation  are  explained  in  the 
glossary. 

}  630.4    Responaibllltiee. 

(a)  The  Deputy  Chief  of  Staff  for 
Operations  and  Plans  (DCSOPS)  is 
responsible  for  establishing  law 
enforcement  policy  and  procedures  for 
the  military  absentee  and  deserter 
apprehension  program.  The  DCSOPS 
will— 

(1)  Exercise  staff  sup>ervision  over 
Army  law  enforcement  activities. 

(2)  Integrate  the  apprehension 
program  with  the  National  Crime 
Information  Center  (NQC). 

(3)  Provide  operational  control  of  the 
NQC  elements  at  the  U.S.  Army 
Deserter  Information  Point  (USADIP). 

(4)  Be  the  Department  of  the  Army 
point  of  contact  for  the  Federal  Bureau 
of  Investigation  (FBI)  on  absentee  and 
deserter  apprehension  policy  matters. 

(b)  The  Deputy  Chief  of  Staff  for 
personnel  (DCSPER)  is  responsible  for 
establishing  personnel  policy  on 
absentees  and  deserters  and  will — 
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U)  Exaccise  staff  suparvisioir  over  the 
USADIP. 

(2)  I%v8lop  programs  to  assist 
conunanders  in  deterring  absenteeism. 

(3)  Evaluate  statistical  profiladata 
furnished  by  tlie  Conunandiag  General 
(CG),  U.S.  Total  Army  Personnel 
Command  (PERSCQM).  andCG.  US. 
Army  Personnel  Information  Systems 
Command  (PERSINSCOM). 

(c)  Conunanders  of  major  Arm; 
commands  (MACOMs)  will— 

(1)  Supervise  reporting  and 
coordinate  Array  programs  for  the 
return  to  military  control  (RMC)  of 
absentees,  deserters,  defectors,  and 
special  category  absentees. 

(2)  Ensure  deserters  returned  to 
military  control  are  reported  lAWto  this 
part  to  end  apprehension  actions. 

(3)  Provide  military  police  support  for 
the  return  of  special  category  absentees 
and  deserters  from  foreign  countries  to 
the  Continental  United  States  (CONUSl 
when  required 

(4)  Assist  in  the  retiim  of  soldiers  to 
overseas  commands  under  status  of 
forces  agreement. 

(5)  Assure  that  recommended  changes 
to  Army  Regulation  5-9  are  proposed 
and  coordinated  writh  other  MACOMs. 

(d)  Commanding  General,  U.S.  Army 
Criminal  Investigation  Command 
(USACIDC)  is  responsible  for— 

(1)  Entering  ana  clearing  subjects  of 
USACIDC  investigations  and  special 
category  absentees  reported  by  overseas 
connnanders  in  the  National  Crime 
Information  Center  (NCIC)  wanted 
person  file. 

(2)  Coordinating  retrieval  of  records 
through  the  Director.  U.S.  Crime 
Records  Center  (USACRC)  from  the 
Defense  Investigative  Service  (EHS)  for 
special  category  absentees. 

(e)  Commander.  U.S.  Army  Enlisted 
Records  and  Evaluation  Center 
(USAEREC)  wUl— 

(1)  Receive  documentation  and 
provide  verification  of  reports  of 
desertion  and  rettim  to  military  control. 

(2)  K4aintain  a  centralized  deserter 
data  base  for  deserter  statistical 
reporting  requirements  from  the 
Automated  Personnel  Accounting 
System. 

(3)  Maintain  management  data 
received  on  DD  Form  616  (Report  of 
Return  of  Absentee)  to  identify — 

(i)  The  number  of  deserters  returned 
to  military  control  monthly. 

Cii)  The  mode  of  return  (surrender  to 
or  apprehended  by  mihtary  authorities. 
Department  of  Defense  civilian  police. 
civilian  authorities,  or  FBI). 

(iii)  Cases  administratively  closed 
(death,  dischaige,  erroneous  entry,  and 
so  forth).  Data  should  be  recorded  in  the 
processing  month  to  hasten  report 
compilation. 


(f)  ChiaC  U.S.  ArmyDesmtBT 
Information  Point  will — 

(1)  Verity  and  document  reports  of 
desertion  and  tetiSD  to  miStBi7 control. 

(2)  Maintain  a  central  deserter  date 
base. 

(3)  Provide  data  toDCSOPS;  DCSPER; 
CG.  PERSINSCOM;  and  CG,  PERSCOM. 
as  required. 

(4)  Complete  cross-checks  against  the 
Army  Enhsted  Master  File  (EMF).  Joint 
Service  Software,  and  other  data 
systenre  to  prevent  false  apprehension. 

(5)  Query  other  Army  automated* 
personnel  files  to  prevent  mistakeii. 
reports  of  desertion. 

(6)  Provide  DD  Form  553  (Deserter/ 
Absentee  wanted  by  the  Armed  Forces) 
and  DD  Form  616  (Report  of  Return  of 
Absentee)  to  military  and  civilian  law 
enforcement  authorities,  to  include  the 
FBI  when  appropriate. 

(7)  Advise  U.S.  Department  of  State, 
Deputy  Assistant  Secretary  for  Passport 
Services,  of  U.S.  Army  alien  deserters 
who  are  known  or  suspected  to  have 
entered  a  foreign  country,  return  to 
military  control,  or  are  discharged  in 
absentia. 

(8)  Enter  wanted  information  into  the 
NCIC. 

(g)  AH  Army  installation  commanders 
with  active  Army  manpower  assets  have 
responsibiUties  for  reporting  and 
returning  deserters  to  military  control. 

(1)  Coordinating  installation 
commanders  return  deserters  to  military 
control  within  their  designated  vea.  of 
responsibility. 

(2)  Supporting  installation 
commanders  have  responsibility  for  all 
locations  within  50  miles  of  their 
respective  installations.  When  efficiency 
and  economy  demand,  these  distances 
can  be  increased  or  diminished  as 
determined  between  the  coordinating 
installation  ad  the  supporting 
installation. 

(h)  histallation  Provost  Marshals  will 
endeavor  to  resolve  procedural 
arrangements  at  the  lowest  command 
level  lAW  AR  5-9. 

Subpart »— Absent  Without  Laav* 
f  630.5    Notification. 

The  unit  commander  notifies  the  local 
Provost  Marshal  within  24  hours  after  a 
soldier  has  bean  reported  absent 
without  leave  (AWOL).  Special  category 
absentees  are  reported  as  deserters  lAW 
§630.10  of  this  part. 

(b)  On  recipient  of  an  AWOL  report. 
the  Provost  Marshal  initiates  a  DA  Form 
3975  (Military  Police  Report)  and  a 
corresponding  blotter  entry  on  DA  Form 
3997  (Military  Police  Desk  Blotter). 


i630.S   SurvMwtartounHi 

If  an  AWOL  soldier  surrenders  to  the 
pasmt  unit  thft  foilawing.  proceduiw^ 

(a)  The  unit  commander  immediately 
notifies  the  Provost  Marshal  that  the 
soldier  has  returned. 

(b)  The  Provost  Marshal  finalizes  tha 
DA  Form  3875  and  makes  a  refaencp 
blotter  entry. 

The  Provost  B4arshal  forwards  DA 
Forms  3975  and  4833  (Commander's 
Report  of  Disciplinary  or 
Administration  Action)  with  an 
appropriate  suspense  date  through  the 
appropriate  field  grade  commander  to 
the  Unit  Commander  for  action. 

(d)  The  unit  commander  reports 
action  taken  to  the  Provost  Marshal  on 
DA  Form  4833  not  later  than  the 
assigned  suspense  date. 


S  630.7    SurrwHtoror 
ottier  Instaltatlons. 


apprehension  at 


(a)  If  an  AWOL  soldier  surrenders  to 
or  is  apprehended  by  a  Provost  Marshal 
other  than  the  parent  installation,  the 
apprehendingProvost  Marshal — 

(1)  Issues  DD  Form  460  (Provisional 
Pass)  L\W  AR  190-45.  paragraph  5-2. 
and  verbal  orders  to  the  soldier  to  return 
to  their  proper  station.  The  DD  Form 
460  and  transportation  request  are  used 
instead  of  an  escort  if  there  is  a 
reasonable  expectation  that  the  soldier 
will  comply.  Express  mail  may  be  used 
to  forward  the  DD  Form  460  to  the 
absentee.  DD  Form  460  will  not  be 
required  if  the  Provo^  Marshal  elects  to 
return  the  soldier  through  different 
means. 

(2)  Prepares  and  forwards  DA  Forms 
3975  and  4833.  along  with  a  copy  of  DD 
Form  460.  to  the  parent  installation 
Provost  Marshal. 

(b)  The  parent  installation  Provost 
Marshal — 

(1)  Completes  a  reference  blotter  entry 
reflecting  the  AWOL  soldier's  V3^. 

(2)  Forwards  DA  Form  3975  and  DA 
Form  4833,  with  an  appropriate 
suspense,  through  the  field  grade 
commander  to  the  unit  commander. 

(3)  On  return  of  the  completed  DA 
Form  4833  from  the  unit  commander, 
forwards  the  original  and  one  copy  of 
the  form  to  the  apprehending  Provost 
Marshal.  The  parent  installation  Provost 
Marshal  may  retain  a  copy  of  DA  Form 
3975  and  DA  Form  4833  pertaining  to 
the  case. 

Subpart  C—OMertfon 

}63as    Adminiatratfvanport 

(a)  The  unit  commander 
administratively  classifies  an  absentee 
as  a  deserter  and  completes  DD  Form 
553  whan  one  or  more  of  die  following 
applies: 
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(1)  The  facts  and  ciraimstances  of  the 
absence,  without  regard  to  the  length  of 
absence,  indicate  that  the  soldier  may 
have  committed  the  offense  of  desertion, 
as  defined  in  article  85  of  the  Uniform 
Code  of  Military  Justice  (UCMJ)  and 
paragraphs  4,  6  and  9,  and  part  IV,  of 
the  Manual  for  Courts-Martial. 

(2)  The  soldier  has  been  AWOL  for  30 
consecutive  days. 

(3)  The  soldier,  without  authority,  has 
gone  to  or  remains  in  a  foreign  country 
and,  while  in  the  foreign  country  has 
requested,  applied  for.  or  accepted,  any 
type  of  asylum  or  resident  permit  from 
the  country,  or  any  governmental 
agency. 

(4)  The  soldier  has  returned  to 
military  control  and  departs  absent  prior 
to  completion  of  any  administrative  or 
judicial  action  for  a  previous  absence. 

(5)  The  soldier  escapes  from 
confinement. 

(6)  The  soldier  is  a  special  category 
absentee. 

(b)  The  Unit  Commander  promptly 
reports  deserters  to  the  Provost  Marshal 
via  DP  Form  553  per  AR  630-10. 
chapter  3. 

§  630.9    ProcMsIng  deMrter  report*. 

(a)  On  receipt  of  report^  of  desertion 
or  defectors,  the  Pj»x/i5s?  Marshal 
completes  a  blottjw  entry  per  AR  190- 
45,  paragraph  4-6b.  This  is  an  initial 
blotter  entry  if  a  previous  absentee  entry 
had  not  been  made. 

(b)  The  Provost  Marshal  then — 

(1)  Ensures  that  the  unit  commander 
has  accurately  completed  DD  Form  553. 

(2)  Screens  installation  and  state 
vehicle  registration  and  completes 
idwitification  portions  of  the  DD  Form 
553. 

(3)  In  the  remarks  section  of  DD  Form 
553  adds  other  known  Information 
about  the  soldier  such  as: 

(i)  Confirmed  or  suspected  drug 
abuse. 

(ii)  History  of  violence. 

(iii)  History  of  escapes  or  attempted 
escapes  from  custody. 

(iv)  Suicidal  tendencies. 

(v)  Suspicion  of  involvement  in 
violent  crimes  for  which  there  is  a 
record  of  an  active  military  police 
investigation  being  prepared  and 
forwarded. 

(iv)  History  of  other  unauthorized 
absence. 

(vii)  Any  other  information  in  the 
apprehension  process  or  to  protect  the 
deserter  or  apprehending  authorities. 

(4)  Initiates  a  DA  Form  3975.  if  not 
previously  completed  as  an  AWOL 
report,  and  assigns  a  USACRC  Crime 
Control  Number  to  the  case. 

(5)  Returns  the  completed  DD  Form 
553  to  the  Unit  Commander  within  24 


hours.  The  Provost  Marshal  retains  a 
copy  of  the  DD  Form  553. 

(6)  Follows  the  procedures  in  §  630.8 
of  this  part  for  special  category 
absentees. 

(c)  Within  48  hours  of  the  soldier 
being  dropped  from  the  rolls  (DFR)  of 
the  unit  the  unit  commander  forwards 
the  DD  Form  553,  with  associated 
documents,  through  the  Personnel 
Service  Center  to  Commander.  U.S. 
Army  Enlisted  Records  and  Evaluation 
Center,  ATTN:  PCRE-RD.  Fort  Benjamin 
Harsison.  IN  46249-5300. 

S  630.1 0    Special  category  absantaea. 

Commanders  of  absent  soldiers 
assigned  to  special  mission  units  and 
soldiers  who  have  had  access  to  top 
secret  information  during  the  12  months 
preceding  the  absence  immediately 
report  the  soldier  as  a  deserter 
regardless  of  the  length  of  absence.  On 
receipt  of  a  special  category  absentee  the 
provost  marshal — 

(a)  Immediately  completes  the 
procedures  in  section  630.6  of  this  part. 

(b)  Queries  the  NQC  missing  person, 
interstate  identification,  and 
unidentified  person  files  for  a  possible 
match  using  the  absentee's  identifying 
information  (Social  Security  Number, 
date  and  place  of  birth,  and  physical 
description)  to  determine  if  he  or  she 
has  been  previously  entered  into  the 
NQC. 

(c)  Enters  the  soldier  into  the  NCIC 
wanted  file  after  determining  the  soldier 
has  not  been  entered  previously. 
Outside  continental  United  States 
(OCONUS)  Provost  Marshal  NCIC 
entries  are  completed  by  sending  a  copy 
of  the  DD  Form  553  to  the  USARCR 
facsimile  machine  Defense  System 
Network  (DSN)  telephone  number  283- 
9308  or  commercial  (301)  234-9308. 
OCONUS  Provost  Marshals  who  do  not 
have  facsimile  equipment  express  mail 
the  DD  Form  553  to  Director,  USARCR, 
ATTN:  aCR-ZA,  2301  Chesapeake 
Avenue,  Baltimore,  MD  21222-4099. 

(d)  Requests  the  assistance  of  the 
Director,  USACRC,  in  obtaining 
pertinent  information  from  security 
records  maintained  by  the  DIS. 

(e)  Requests  assistance  of  the  U.S. 
State  Department,  in  identifying  and 
suspending  existing  passports  and 
pending  applications  pertaining  to  the 
deserter.  This  includes  transmitting  a 
copy  of  the  DD  Form  553  by  facsimile 
or  express  mail  to  the  U.S.  State 
Department,  Deputy  Assistant  Secretary 
for  Passport  Services,  ATT:  CA-PPT-C, 
McPherson  Building,  1425  K  Street 
NW.,  Washington.  DC  20524.  A  point  of 
contact  in  the  Provost  Marshal  office 
must  be  provided  for  the  U.S.  State 


Department.  The  liacsimile  commercial 
telephone  number  (202)  326-6271. 

(f)  Notifies  USACIDC.  local  FBI  office, 
and  local  and  State  law  enforcement 
agencies  of  the  soldier's  absence  to 
establish  an  investigative  task  force.  The 
task  force  acts  as  the  focal  point  in 
collecting  and  disseminating 
information  obtained  through 
investigative  activity. 

(g)  Requests  assistance  from  the 
nearest  Air  Force  Office  of  Special 
Investigation  (051)  to  determine  if  the 
absentee  has  been  granted  passage  on  a 
Mihtary  Airiift  Command  (MAC)  Flight. 
Notification  is  also  made  to 
Headquarters,  MAC,  to  deny  passage  on 
a  MAC  flight  by  calling  Office  of  Special 
Investigations,  Scott  Air  Force  Base, 
Illinois,  DSN  576-5413  or  commercial 
618-256-5413. 

(h)  Transmits  an  electronic  alert 
through  the  National  Law  Enforcement 
Telecommunications  Systems  (NLETS) 
to  broadcast  within  the  State,  a  specific 
State,  and  or  regional  broadcast 
(contiguous  five  States).  NLETS 
messages  must  include  the  deserter's 
complete  name.  Social  Security 
Number,  date  and  place  of  birth, 
physical  description,  and  a  statement 
that  an  entry  has  been  made  into  the 
NQC. 

(i)  Coordinates  with  the  Office  of  the 
Staff  Judge  Advocate  to  obtain  search 
warrants,  court  orders,  or  subpoenas  for 
searches  of  the  deserter's  residence, 
financial,  credit  card,  postal,  telephone, 
insurance,  housing  utilities,  civilian 
medical  records,  and  access  to 
commercial  land,  air  and  sea 
transportation  records. 

(j)  Cancels  the  NCIC  entry  when 
notified  by  Chief,  USADIP.  that  the 
deserter  packet  has  been  received  and 
the  Chief,  USADIP.  is  prepared  to 
assume  responsibility  as  the  point  of 
contact  for  verification  of  deserters. 

S  630.1 1    Eacapad  priaonar. 

(a)  An  escaped  prisoner  whose 
discharge  has  not  been  executed  is 
administratively  classified  as  a  deserter. 
The  installation  Provost  Marshal — 

(1)  Requests  assistance  from  civilian 
law  enforcement  agencies  including  the 
FBI. 

(2)  Forwards  copies  of  DD  Form  553 
to  Chief.  USADIP,  showing  distribution 
with  Item  10  marked  "N/A." 

(3)  Enters  a  temporary  warrant  into 
the  NQC. 

(b)  An  escaped  military  prisoner 
whose  discharge  has  been  executed  and 
who  is  not  under  the  custody  of  the  U.S. 
Attorney  General  is  reported  as  an 
escaped  military  prisoner,  not  a 
deserter.  The  oistodian  of  an  escaped 
military  prisoner's  personnel  records 
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prepar9»  DD  Form  S53  cleacly  stating  i& 

items  12  and  19  that  the  individual  is 
an  escaped  military  prisoner.  The  DD 
Form  553  is  sent  to  the  installation 
provost  marshal.  A  temporary  warrant  is 
entered  into  the  NQC  by  the  installation 
Provost  Marshal. 

1630.12   USAOiPproeMktfM. 

(a)  The  Chief.  USADIP— 

(1)  Vecifies  information  on  the  DD  ' 
Form  553  with  permanent  personnel 
recordfrat  the  USAEREC 

(2)  Enters  the  soldier's  name  into  the 
NQC 

(3)  Forwards  a  copy  of  the  DD  Form 
553  to  all  Federal.  State,  and  local  law 
enforcement  agencies  who  may  be 
involved  in  the  apprehension  process. 

(4)  Forwards  a  copy  of  DD  Form  553 
to  the  Provost  Marshal  nearest  the 
deserter's  home  of  record. 

(5)  Forwards  a  copy  of  the  DD  Fbrm 
553  tathe  USACKC.  ensuring  the 
USACRC  control  number  is  legible. 

(b)  The  Army  entry  into  the  NCIC 
wanted  person  file  normally  is  genenally 
sufficient  to  support  civilian  police 
apprehension  assistance. 

Subpart  D— Hetum  to  MHItary  Control 


The  return  of  absentee*  to  military 
control  is  a  command  responsibility. 
Militaty  police  will  generally  not  be 
c»mmitted  to  proactive  effortsio 
apprehend  AWOL  soldiers  or  deserters 
except  when  the  Provost  Marshal 
detennines  that  such  efforts  are 
warranted  by  specific  ciroimstances. 
Examples  of  instances  when  such  effort 
is  warranted  include  when  the  AWOL 
soldier  or  deserter  is  wanted  as  the 
subject  of  additional,  more  serious 
charges  or  is  a  special  category  absentee 
ae  defined  hi  section  630.8  of  tins  part. 

IS30.14    U«*  of  aecofta. 

(a]  Commanders  and  provost  marshy 
must  ensure  that  the  most  economical 
and  affici«it  means  are  used  to  return 
surrendered  or  captured  absentees  to 
their  parant  unit  or  personnel  control 
facility,  as  appropriate.  For  exampbi 
alternatives  such  as  express  mailing  of 
DD  Form  460  and  a  transportation 
request  may  be  used  instead  of  an 
escort,  if  there  is  a  reasonable 
expectation  that  the  absentee  will 
comply. 

(b)  The  use  of  escorts  should  be 
cnnsidecsdif — 

d)  Than  is  oat  a  tsasonablB 
expect^on  that  the  absentee  will  not 
compiy. 

(2]  The  absentee  t&  a  special  category 
absentee  lAW  section  63G.a  of  this  part 


(3)  The  absentee  is  pending  serious 
criminal  charges. 

(4)  The  absentee  is  in  the  custody  of 
a  civilian  taw  enforcement  agency  that 
is  not  willing  to  assist  in  processing  the 
absentee  by  mail  or  similar  means. 

(c)  When  escorts  an  deemed 
necessary,  consideration  should  fte 
given  to  using  noncommissioned 
officers  firom  the  parent  unit  before 
committing  military  poUce  manpower. 


1630.15    VerHieatienor 

(a)  When  »  person  claims  to  be  a 
deeertter  from  the  U.S.  Army,  the  first 
receiving  military  authority  must  advise 
the  person  of  his  or  her  rights  per  article- 
31  UCMJ,  and  provide  as^much  of  the- 
following  data  as  possible  to  the  Provost 
Ktershak 

(1)  Name. 

(21  Social  Security  Number. 

(3)  Date  and  place  of  birth. 

(4)  Home  of  record. 

(5)  Date  and  place  of  enlistmeia^  data 
of  alleged  absence,  and  unit  of 
assigimient. 

(b)  The  Provost  Marshal  immediately 
completes  a  check  of  the  NQC  and 
USADIP  to  confirm  the  deserter  status. 
Deserter  felon  checks  require: 

(1)  The  full  name  of  the  person. 

(2)  Social  Security  Number. 
(aj  Date  of  birth. 

(4)  Place  of  birth. 

(5)  Military  service  number,  if 
diilerant  from  the  social  security 
number. 

(cl  When  necessary  to  establish 
identity,  at  the  request  of  the  Chief, 
USADIP,  the  histallation  Provost 
Marshal  forwards  DD  Form  36»  (Police 
Record  Check);  with  a  complete  set  ai 
fingerprints  to  the  Commander.  U.S. 
Army  Enlisted  Records  Center.  ATTN: 
PCRE.*D,  Fort  Benjamin  Harrison.  IN 
46249-5301.  The  fingerprints  must  also 
be  accompanied  by  DD  Form  616  in 
quadruplicate.  In  Item  9  of  the  DD  Form 
6iaiiotB"Far  Information  Only- 
Fingerprints  attached."  The  Chief. 
USADIP  forwards  the  fingerprint  record 
to  the  FBI  Identification  Division, 
Washington  DC  20537-9700.  for 
fingerprint  comparison  and 
identification. 

(d)  In  the  event  the  status  of  tha 
individual  can  not  be  immediately 
determined,  the  individual  will  not  be 
detained.  The  Provost  Marshal  obtaioa 
information  on  hew  to  contact  the 
person  once  their  status  has  been 
determined.  On  verification  of  status  a» 
absent  or  desertion.  Chief,  USADIP. 
provides  instructions  to  the  Provost 
Matskal  ntuming  the  individual  to 
military  cnntruL 


f  630.16    Surrender  or  apprahMMkMi  on 
parent  InstaHation. 

(a)  The  parent  Installation  Provost 
Marshal— 

(1)  Verifies  the  deserter's  mihtary 
status  LAW  section  630.13  of  this  part. 

(2)  Coordinates  between  appropriate 
levels  of  command  on  RMC  (time.  date, 
and  location). 

(3)  Initiates  a  reference  blotter  entry 
changing  the  absentee's  status  from 
deserter  to  return  to  mihtary  control. 

(.4)  Prepares  and  submits  DD  Form 
618  to  Chief.  USADIP.  The  USACRC 
control  number  assigned  to  the  DD  Form 
553  is  included  in  the  remarks  section 
ofDD  Form  616. 

(5)  Prepares  DA  Form  3975,  2804 
(Crime  Records  Data  Reference)  and 
4833.  The  USACRC  conUol  number 
assiraied  to  the  DD  Form  551  isalso 
used  on  these  forms. 

(6)  Forwards  the  original  DA  Form 
3975  and  2804  to  the  Director.  USACRC 

(7)  Forwards  three  copies  of  DA  Form 
4833.  with  an  appropriate  suspense 
date,  and  one  copy  of  DA  Form  3975  to 
the  PCF  commander  or  Installation 
Commander  processing  the  deserter. 

(8)  On  receipt  of  the  completed  DA 
Fonn  4833  forwards  the  original  to 
Director,  USACRC 

(b)  Should  the  deserter  surrender  to 
the  original  unit  of  assignment,  the  Unit 
Commander  immediately  notifies  the 
Provost  Marshal  of  the  deserter's  return. 
The  Provost  Marshal  completes  the 
processing  in  paragraph  (^  of  this 
section. 

1630.17    Surrender  or  apprahaneibn  at 
•nottwr  Instanatlon. 

(a)  The  Provost  Marshal  follows  the 
procedures  in  section  630.17  and 
obtains  the  USARC  control  number  from 
Chief.  USADIP  for  use  in  completing  the 
DD  Form  616  and  DA  Forms  2804,  3975, 
and  4833. 

(b)  The  Unit  Commander  requesting, 
return  of  the  absentee  completes 
arrangements  for  escorting  the  absentee, 
if  required.  Other  absentees  are  sent  to 

a  PCF. 

|63ai8    Surrender  or  apprehension  off  an 
Army  Iftsta  Nation. 

Commandera  located  off  an  Army 
installation 

(a)  Notify  the  major  Army  command 
or  coordinating  installation  Provost 
Marshal,  within  whose  area  of 
responsibility  the  activity  is  located. 

(b)  Furnish  the  coordinating 
installation  Provost  Marshal  all 
available  iniormation  on  the  absentee  or 
deserter. 

(c)  Issae  a  DD  Form  460  and  direct  the 
person  to  proceed  to  the  neerest  Army 
installation  with  facilities  for  peocessing 
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deserters.  If  appropriate,  express 
mailing  of  DD  Form  460  and  a 
transportation  request  may  be  used. 

(d)  Forward  a  copy  of  the  DD  Form 
460  to  Commander.  USAEREC,  Fort 
Beniamin  Harrison.  IN  46249-5301. 

(e)  Follow  up  to  ensure  that  all 
absentees  and  deserters  are  returned  to 
military  control. 

S  630.1 9    Deserters  and  defectors  In 
foreign  countries. 

(a)  Army  deserters  and  defectors  in 
foreign  countries  are  apprehended  only 
in  accordance  with  applicable  Status  of 
Forces  or  other  stationing  agreements, 
AR  27-50.  U.S.  and  host  country  law. 
and  the  directives  of  the  overseas 
command. 

(b)  Direct  coordination  between  all 
major  overseas  commanders,  U.S.  Air 
Force.  U.S.  Navy.  U.S.  Marine  Corps 
and  CONUS  installations  is  conducted 
to  coordinate  information  for  return  of 
deserters  or  defectors  to  military 
control.  Defectors  and  special  category 
absentees  must  be  escorted  from  the 
time  of  their  return  to  military  control 
to  the  installation  or  FCF  with  area  of 
responsibility  for  processing  deserters. 
Deserters  returned  to  military  control 
are  processed  under  procedures  set  by 
the  major  overseas  commander. 

(c)  VVhen  a  deserter  or  defector  is 
reported  to  have  been  returned  to 
military  control  at  another  service 
installation,  the  Army  area  Provost 
Marshal  arranges  for  return  of  the 
deserter  to  U.S.  Army  custody. 
Maximum  use  of  the  DD  Form  460 
should  be  made. 

(d)  When  absentees  and  deserters  in 
foreign  countries  are  scheduled  to 
depart  or  are  to  be  deported  from  foreign 
countries,  the  Military  Assistance 
Advisory  Group  (MAAG).  mission,  or 
attaches  notifies  Chief,  USADIP.  and  if 
known,  the  appropriate  major 
commander,  ATTN:  Provost  Marshal. 
Notification  should  be  completed  in 
advance  for  coordination  of  operational 
militar)'  police  actions.  The  notice 
includes  the 

(1)  Name,  grade,  and  social  security 
number  of  the  absentee. 

(2)  Date,  time  (local),  and  place  of 
departure  from  the  foreign  country. 

(3)  Mode  of  transportation  and 
designation  of  the  carrier. 

(4}  Date,  time  and  place  of  arrival  in 
CONUS  or  where  U.S.  Authorities  have 
jurisdiction  to  apprehend  the  absentee 
or  dttperter. 

(sfunit  in  which  the  individual  is  or 
was  last  assigned. 

(6)  Length  of  time  in  foreign  country. 

(7)  Physical  and  mental  condition  and 
attitude  of  the  absentee  or  deserter. 

(8)  Charges  by  military  or  civil 
authorities. 


(9)  Intelligence  interest. 

S  630^    Escaped  military  pHsofMr. 

(a)  When  an  escaped  military  prisoner 
is  returned  to  military  control,  the 
Provost  Marshal — 

(1)  Notifies  the  commander  of  the 
confinement  or  correctional  facility 
bom  which  the  prisoner  escaped. 

(2)  Completes  and  forwards  DD  Form 
816  to  Chief.  USADIP. 

(b)  Unless  otherwise  directed  by 
HQDA  (DAMO-ODL),  or  the 
Commander.  U.S.  Army  Disciphnary 
Barracks  (USDB).  prisoners  who  escape 
from  the  USDB  are  returned  to  the 
USDB.  The  commander  of  the 
installation  to  which  the  prisoner  is 
returned  provides  guards  and 
transportation  to  the  nearest  supporting 
confinement  facility  to  return  the 
prisoner  to  the  USDB. 

(c)  Escapees  from  other  U.S.  Army 
correctional  activities  are  returned  to 
the  confinement  or  correctional  facility 
from  which  the  prisoner  escaped  unless 
otherwise  directed  by  HQDA  (DAMO- 
ODL). 

(d)  The  Chief,  USADIP  forwards  DD 
Form  616  to  recipients  of  DD  Form  553. 

S  630.21    Other  armed  services  deserters. 

(a)  Requests  for  status  of  alleged 
deserters  from  other  Armed  Services 
may  be  made  through  an  inquiry  in  the 
NQC.  When  the  response  from  the  NCIC 
is  negative,  the  following  appropriate 
Service  may  be  contacted: 

(1)  U.S.  Air  Force.  Commander.  U.S. 
Air  Force  Military  Personnel  Center, 
Randolph  Air  Force  Base.  TX  78150- 
6001,  DSN  487-5118. . 

(2)  U.S.  Navy.  Commander.  Naval 
Military  Personnel  Command.  Code 
NMPC-843.  Washington,  D.C.  20370- 
5643.  DSN  224-2551  or  commercial,  toll 
free  1-80O-336-4974. 

(3)  U.S.  Marine  Corps.  Commandant 
of  the  Marine  Corps.  Corrections  Branch 
(MHC).  Headquarters.  U.S.  Marine 
Corps.  Building  2008.  MCCDC. 
Quantico.  VA  22130-5000.  DSN  278- 
3976. 

(b)  When  Army  absentees  or  deserters 
are  received  from  civil  authorities  in 
CONUS.  all  military  absentees  and 
deserters,  regardless  of  the  military 
Service  to  which  they  belong,  are 
transported  at  the  same  time. 

(c)  Unless  there  are  specific 
arrangements  among  the  military 
Services,  the  following  applies  when 
Army  personnel  take  custody  of 
absentees  or  deserters  from  civil 
authorities  in  CONUS: 

(1)  Notify  the  other  military 
authorities  in  advance  that  the 
individual  will  be  taken  into  custody 
and  delivered  to  the  nearest  military 


installation  having  facilities  to  process 
absentees  or  deserters. 

(2)  When  custody  cannot  be  affected, 
notify  the  nearest  installation  of  the 
service  concerned  that  the  person  will 
remain  in  civilian  custody. 

(d)  Absentees  and  deserters  from  the 
other  services  and  the  Coast  Guard  may 
be  received  at  any  U.S.  Army 
installation  which  has  facilities  for 
reception  and  custody.  They  are 
transferred  immediately  to  the  nearest 
appro^iiiate  installation  of  the  Service. 
Commanders  of  troops  on  maneuvers  or 
on  the  march  are  exempt  from  the 
responsibility  for  taking  custody  of 
absentees  and  deserters.  They  may, 
however,  accept  absentees  or  deserters  if 
necessary  and  return  them  to  the 
custody  of  their  Service. 

f  630.22    Tranaportation. 

(a)  If  commercial  transportation  is 
necessary: 

(1)  The  responsible  transportation 
office  arranges  for  movement  per  AR 
55-355. 

(2)  Cost  and  speed  of  transportation 
are  considered. 

(3)  International  and  CONUS  travel  is 
arranged  only  on  U.S.  commercial  air 
carriers  fljing  regularly  scheduled 
routes,  certified  route  carriers, 
supplemental  air  carriers,  or  charter  air 
taxi  operations. 

(4)  Military  personnel  escorting 
absentees  or  deserters  must  comply  with 
commercial  air  carrier  rules  and  with 
AR  190-47. 

(5)  Expenses  (transportation,  reward 
payment,  reimbursement  to  civilian  law 
enforcement  authorities)  associated  with 
the  return  of  absentees  or  deserters  to 
their  proper  station  are  chargeable  to  the 
Military  Personnel,  Army  appropriation. 
Commanders  are  authorized  to  make 
charges  against  these  accounts  for  the 
transportation  of  escorts  and  the 
deserter  and  for  payment  of  reward  or 
reimbursement  when  the  returnee  is 
delivered  to  an  installation  or  detained 
for  military  authorities. 

(6)  The  approving  authority  reviews 
paid  travel  and  per  diem  vouchers  for 
efficiency,  economy,  and  accuracy  in 
statements  of  travel  performed.  When 
feasible,  one-day  return  travel  should  be 
used  to  reduce  costs. 

(b)  Transportation  expenses  for  use  of 
guards  to  return  absentees  or  deserters 
to  their  proper  station  or  to  military 
authorities  are  charged  to  the  budget 
activity  account  "Other  Military 
Personnel  Costs." 
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Subpart  E— Civllan  Corractional  or 
Madlcai  Facllitiea 

1630.23  MlHtery  Mainw-. 

(a)  Military  detainer  (see  sample 
detainer  at  figure  6-1)  must  be  placed 
when  a  soldier  is  being  held  by  civilian 
authorities  and  release  of  the  soldier  is 
not  imminent.  The  installation 
commander  or  provost  marshal  may 
initiate  a  detainer.  The  purposes  for 
filing  a  detainer  are  to— 

(1)  Officially  inform  civilian 
authorities  that  any  Army  soldier  is  in 
their  custody  and  military  authorities 
want  to  assume  custody  at  release. 

(2)  Request  military  authorities  be 
kept  advised  on  the  status  of  actions 
taken  by  civilian  authorities. 

(3)  Permit  military  authorities  to 
monitor  the  person's  mihtary  status 
while  in  civilian  custody. 

(b)  A  detainer  is  canceled  when  the 
person  is  released  to  military  custody. 

(c)  If  an  AWOL  or  DER  individual  is 
being  detained  by  civilian  authorities 
the  military  police — 

(1)  Notify  the  proper  installation 
commander  or  coordination  authority  at 
once  that  the  individual — 

(i)  Is  being  detained  by  civilian 
authorities  on  civil  or  criminal  charges. 

(ii)  Is  committed  to  a  civilian  medical 
fiacllity. 

(2)  Place  a  military  detainer  with  the 
civilian  law  enforcement  agency  and 
inform  the  installation  commander  or 
coordinating  authority  of— 

(i)  Changes  or  medical  problems 
concerning  the  absentee. 

(ii)  Probable  length  of  detention  by 
civilian  authorities. 

1630.24  Action  on  return  to  military 
control. 

(a)  The  military  authority  first 
receiving  or  apprehending  the  absentee 
or  deserter,  or  receiving  word  of  their 
detention  by  civilian  authorities 
immediately  contacts  the  installadon  or 
area  provost  marshal  and  provides  the 
following  data: 

(1)  Name,  grade,  and  social  security 
niunber  of  the  absentee. 

(2)  Date  absence  began  and  unit  fi-om 
which  absent. 

(3)  Absentee,  deserter,  or  escaped 
prisoner  status. 

(4)  Date,  place,  and  military  unit  or 
civilian  agency  where  the  person  was 
apprehended,  surrendered,  or  detained. 

(5)  Unit  to  which  the  absentee  or 
deserter  will  be  assigned  or  attached  on 
return. 

(b)  When  military  law  enforcement 
personnel  are  the  first  military  authority 
receiving  a  report  of  an  AWOL  or  DFR 
person's  apprehension  or  surrender  the 
following  actions  are  also  taken: 


(1)  Initiate  an  inquiry  with  the  NQC. 
When  the  NQC  inquiry  shows  the 
individual  is  wanted  by  civilian  law 
authorities  for  a  criminal  offense, 
immediately  contact  the  civiUan  agency. 
Advise  the  civilian  agency  of  the 
individual's  location  and  where  the 
return  to  military  control  will  be  made. 
Place  the  results  in  item  9  of  DD  Form 
616  and  send  it  to  the  commander 
receiving  the  returnee.  All  Army 
returnees  wanted  for  a  criminal  offense 
other  than  AWOL,  or  desertion  are 
reported  to  Commander,  USACIDC, 
ATTN:  CTCR-ZA,  2301  Chesapeake 
Avenue,  Baltimore,  Md  21222  to  ensure 
that  military  law  enforcement 
investigations  or  criminal  charges  are 
not  pending. 

(2)  When  the  individual  is  not  wanted 
for  a  criminal  offense,  coordinate  RMC 
with  the  appropriate  military  personnel 
office  and  take  action  in  paragraph  (d) 
of  this  section. 

(c)  Absentees  and  deserters  being  held 
temporarily  by  civiUan  authorities  are 
retvuned  to  mihtary  control  as  soon  as 
possible.  Military  authorities  should 
strive  to  return  absentees  or  deserters  to 
military  control  within  48  hours  after 
being  notified  of  their  whereabouts  and 
impending  release. 

|«30.25    CMHan  dMMitlon  facllitiea. 

(a)  When  necessary,  civilian  detention 
facilities  may  be  used  to  temporarily 
detain  absentees,  deserters,  or  escaped 
military  prisoners.  Contracts  providing 
for  payment  of  actual  costs  for  detention 
may  be  made  with  state  or  county  jails 
that  have  been  approved  by  the  Bureau 
of  Prisons.  U.S.  Department  of  Justice 
information  about  approved  facilities  is 
available  from  the  nearest  U.S. 
Marshal's  office. 

(b)  Contracts  must  contain  standards 
of  treatment  of  mihtary  prisoners  per 
AR  190-47.  The  Federal  Acquisition 
Regulation  (FAR),  The  Federal 
Acquisition  Supplement  (FAS),  and  the 
Army  Procurement  Procedure 
Supplement  (APPS)  govern  these 
contracts. 

1630.26    Costa  of  civilian  detantlon 
facilltiaa. 

(a)  Civilian  authorities  may  be 
reimbursed  according  to  contracts  for 
temporary  detention  after  miUtary 
authorities  have  assumed  custody.  It 
does  authorize  payment  from  the  date 
further  detention  was  requested.  This 
does  not  authorize  payment  for 
subsistence  and  detention  for  the  same 
period  for  which  a  reward  was 
authorized.  This  does  not  preclude 
payment  of  reward  or  reimbursement  for 
reasonable  expenses  for  periods  before 
dehvery  to  military  custody.  Detained 


officers  receiving  basic  allowance  for 
subsistence  (BAS)  are  charged  the  cost 
of  subsistence. 

(b)  Costs  incurred  by  the  Army  for 
detention  imder  an  Army  contract  are 
paid  to  the  civiUan  faciUty.  Any 
payment  to  the  Army  by  another  Armed 
Service,  must  be  by  prior  agreement 
between  the  commanders  concerned. 

Subpart  F— Paymartt  of  Rewards  and 
Ralmburaamanta 

1630.27    Rawarda. 

(a)  Receipt  of  an  authorized 
communication,  oral  or  written  (for 
example  DD  Form  553  and  entry  into 
the  NQC)  from  a  miUtary  or  Federal  law 
enforcement  official  or  agency, 
requesting  cooperation  in  the 
apprehension  or  deUvery  to  mihtary 
control  of  an  absentee  or  deserter 
wanted  by  the  Armed  Forces  constitutes 
the  basis  for  a  reward. 

(b)  A  reward  can  be  paid  to  an  eligible 
person  or  agency  who  apprehends  and 
detains  an  absentee  or  deserter  until 
military  authorities  assume  control.  The 
finance  and  accounting  officer 
designated  by  the  MACOM  commander 
pays  the  claimant.  If  two  or  more 
eligible  persons  or  agencies  are  entitled 
to  a  reward,  the  payee  may  divide  the 
payment  among  the  participants. 
Payment  for  an  apprehension  effected 
jointly  by  an  eligible  and  ineligible 
person  or  agency  may  be  claimed  by  the 
eligible  person  or  agency.  Ineligible 
persons  may  not  share  in  payments. 

(c)  Payment  of  a  reward  to  persons  or 
agencies  is  authorized  as  indicated 
below: 

(1)  A  reward  for  apprehension  and 
detention  of  an  absentee  or  deserter 
until  miUtary  authorities  assume 
custody. 

(2)  A  reward  for  apprehension  of  an 
absentee  or  deserter  and  subsequent 
delivery  to  a  miUtary  installation^ with 
facilities  to  receive  and  process 
absentees  and  deserters. 

(d)  The  reward  may  not  exceed  the 
amount  specified  in  the  current  defense 
appropriation  act  for — 

(1)  The  apprehension  and  detention  of 
absentees  or  deserters  until  miUtary 
authorities  take  custody. 

(2)  The  apprehension  and  delivery  to 
miUtary  authorities  of  absentees  or 
deserters. 

(e)  A  reward  or  reimbursement  for 
expenses  is  not  authorized  for  an  Armed 
Service  member.  Federal  government 
employees,  a  lawyer  on  whose  advice  an 
absentee  or  deserter  surrenders,  or  when 
payment  would  violate  public  policy. 

1630,28    Ralmburaamant  paymanta. 
(a)  Reimbursement  payments  to 
official  agencies  is  authorized  when — 
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(1)  A  reward  has  been  offered. 

(2)  Reimbursement  is  requested  in 
place  of  a  reward. 

(b)  Reimbursement  for  reasonable  and 
actiial  expenses  may  be  made  to  more 
than  one  eligible  person  or  agency. 
However,  total  reimbursement  for  the 
return  of  an  absentee  or  deserter  may 
not  exceed  the  amount  authorized  for 
reward. 

(c)  Dual  payment  (reward  and 
reimbursement)  relating  to  one  absentee 
or  deserter  is  prohibited. 

(d)  Official  transportation  and 
personal  services  payment  are  not  made 
for — 

(1)  Transportation  by  official  vehicle. 

(2)  Personal  services  of  the  claimant. 

(3)  Apprehension  and  detention  not 
followed  by  return  to  military  custody. 

1630.29    DoeumentMien. 

(a)  Payment  of  reward  or 
reimbursement  for  expenses  is 
documented  by  processing  Standard 
Form  1034  (Public  Voucher  for  Purchase 
and  Services  Other  Than  Personal).  The 
following  information  must  be  provided 
on  SF  1034  or  supporting  documents: 

(1)  NaoM,  social  seoirity  number,  and 
last  duty  station  PD  Form  553  or  DD 
Form  616)  of  the  absentee. 

(2)  Date,  place  of  arrest,  and  place  of 
return  to  mlbtary  custody  {EO  Form 
616). 

(3)  Signed  statement  by  claimant  that 
the  agency  qiialifies  for  a  reward  under 
paragraphs  (a),  (b)  or  (c)  of  this  section. 

(4)  Statement  signed  by  military 
representative  documenting  either  of  the 
following: 

(i)  Delivery  to  a  mihtary  installation 
with  facihties  to  receive  and  process 
absentees  and  deserters. 

(ii)  Military  custody  assumed  at  a  site 
other  than  a  military  installation  or 
facility. 

(5)  Army  forms  provided  to  claimants 
to  support  payment  request. 

(b)  When  required,  military  pay 
vouchers  are  prepared  for  absentees  and 
deserters  per  AR  37-104-3.  paragraphs 
80310,  80311,  and  80313. 

Subpwt  G— SurrMMlM- of  MMliry 
MemtMra  to  avMan  Law  Enforcwn«nt 
Officials 

§630.30    Overview. 

(a)  This  chapter  establishes  provost 
marshal  procedxires  and  responsibilities 
for  the  surrender  of  soldiers  to  civilian 
law  mforcsment  authorities.  It  is  the 
policy  of  the  Department  of  the  Army  to 
cooperate  with  civilian  authorities 
unless  the  best  interest  of  the  Army  will 
beprejudiced. 

(b)  Provost  marshals  assist  In  the 
dehvery  of  a  sc^er  to  dvilban 


authorities  per  this  regulation  and 
applicable  personnel  management 
regulations.  AR  630-10,  chapter  7, 
provides  personnel  management 
policies  and  procedures  on  the 
surrender  of  soldiers  to  civilian 
authorities. 

IS9041    CONU& 

(a)  Generally,  Provost  marshal  activity 
is  limited  to  ensuring  that  a  military 
detainer  is  prepared  and  signed  when 
surrendering  a  soldier  to  civilian  law 
enforcement  officials  (see  fig.  630.1  of 
this  pert). 

(b)  There  is  no  statutory  authority  for 
a  commander  to  deliver  a  soldier  to  a 
bail  bondsman  or  other  surety.  The 
surety  must  coordinate  with  the 
installation  Staff  Judge  Advocate  and 
the  Commander  of  the  soldier  prior  to 
attempting  to  apprehend  the  soldier.  To 
preserve  peace  and  order  on  The 
installation,  military  police  will 
accompany  the  surety  to  obsorve  the 
surety  taking  custody  of  the  soldier. 

§630.32    Bonus. 

(a)  In  foreign  countries,  the  authority 
of  U.S.  military  personnel  to  apprehend, 
detain  and  deliver  U.S.  personnel  to 
civil  authorities  of  foreign  countries  is 
governed  by  the  provisions  of 
international  agreements,  AR  27-50, 
and  the  laws  of  the  host  nation.  The 
extent  of  the  authority  in  a  particular 
country  is  determined  from  directives 
published  by  the  OCONUS  MACOM 
Commander. 

(b)  Chief,  DAMO-ODL— 

(1)  Coordinates  approved  requests  for 
surrender  of  the  soldier  with  the  civilian 
law  enforcement  agency  or  prosecuting 
attorney's  office  requesting  surrender  of 
the  soldier.  Transportation  costs  of  the 
soMier  from  the  point  of  debarkation  are 
the  responsibihty  of  the  requesting 
agency. 

(2)  Coordinates  surrender  of  the 
soldier  with  the  felony  warrant  or 
extradition  division  of  the  civilian  law 
enforcement  agency  or  Federal  law 
enforcement  agency  at  the  point  of 
debarkation. 

(3)  Contacts  the  CONUS  Installation 
Provost  Marshal  with  area  of 
responsibility  for  assistance  in  the 
surrender  of  the  soldier. 

(c)  MACOM  Provost  Marshal— 

(1)  If  requested  by  the  General  Couxt- 
Martial  convening  authority  or  designee, 
arranges  escort  of  the  soldier  to  the 
point  of  embarkation  or  debarkation  in 
CONUS. 

(2)  Notifies  Chief.  DAMO-ODL.  of  the 
departing  date.  time,  flight  number,  and 
the  name  of  the  individual(s)  who  will 
escort  the  soldier,  if  applicable. 

(d)  CONUS  Provost  Marshal  with  area 
of  responsibility — 


(1)  Prepares  a  military  detainer  for  the 
soldier  to  be  surrendered. 

(2)  Meets  the  aircraft,  assists  in  the 
surrender  of  the  soldier,  and  presents 
the  military  detainer. 

(3)  Provides  a  copy  of  the  detaino' 
and  attachment  order  to  the  commander 
of  the  PCF  or  the  unit  to  which  the 
soldier  will  be  attached. 

Figure  630.1  of  Part  630— Sample  Miliary 
Detainer 

I,  (name  of  civilian  representative),  an 
official  agent  representing  (name  and  address 
of  civilian  jurisdiction),  accept  custody  and 
control  of  (grade,  name,  social  security 
number),  a  U.S.  Soldier,  for  trial  on  a  charge 
(show  offien8e(s]),  I  agree,  on  behalf  of  the 
jurisdiction  named  above,  to  inform  the 
Commander,  (installation  address),  of  results 
of  the  Judicial  process  and  to  retvim  the 
soldier  at  no  expense  to  the  Army  or  to  the 
soldier  to  said  Army  installation  unless  a 
place  nearer  the  civilian  Jurisdiction  is 
designated  by  Department  of  the  Army.  The 
soldier  will  be  returned  immediately  on 
dismissal  or  other  disposition  of  charges 
facilitating  return  of  the  soldier.  When 
disposition  precludes  inunediate  return  of 
the  soldier  following  litigation.  I  will  furnish 
results  of  the  Judicial  process  and 
information  concerning  the  earliest  possible 
date  the  soldier  might  be  returned  to  Army 
control.  I  will  also  advise  the  designated 
commander  whenever  the  location  of 
incarceration  of  the  soldier  changes  or  when 
the  soldier  is  released  on  bail  or  bond.  I 
understand  the  above  commands  will  advise 
the  civilian  Jurisdiction  which  I  represent  if 
the  soldier's  return  to  military  custody  is  no 
longer  desired.  I  was  furnished  a  copy  of  this 
agreement  on  (date). 
(signature) 
(position) 

(name  of  jurisdiction) 
(address  of  jurisdiction) 

Appendix  A  to  Part  630 — References 

Publications  and  forms  referenced  In  this 
part  may  be  viewed  at  the  Office  of  Provost 
Marshal  at  any  Army  installation. 
Department  of  Defense  pniblications  are  also 
available  from  the  National  Technical 
Information  Service.  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
SpringSeld,  VA  21161;  telephone  (703)  4«7- 
4684. 

Required  Publication* 

ARS-9 

Intraservice  Support  Installation  Area 
Support  Coordination.  (Cited  in  §630.4) 
AR  27-50 
Status  of  Forces  Policies  Procedures  and 
Information.  (Qted  in  §630.19  and 
§630.30) 
AR  190-45 
Military  Police  Law  Enforcement 
Reporting.  (Cited  in  §  630.7  and  §  630.9) 
AR  190-47 
The  United  States  Army  Cmectional 
System  (Cited  io  §  630.19  and  §  63a25) 
AR  630-10 
Absence  Without  Leave.  Desertion,  and 
Administration  of  Personnel  involved  in 
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Civilian  Court  Proceedings.  (Cited  in 
S630.8  and  §630.30). 
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NC 

Manual  for  Court-Martial,  United  States. 
(Qted  in  §630.8] 

Related  Publications 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this 
publication. 
AR  37-104— 3 
Military  Pay  and  Allowance  Procedures: 
Joint  Uniform  Military  Pay  System  Army 
OUMPS-AIRR) 
AR  55-355 

Defense  Traffic  Management  Regulation 
Prescribed  Forms 
DD  Form  616 
Report  of  Return  of  Absentee.  (Prescribed 
in  §630.4,  §630.14,  §630.15,  §630.16, 
§630.20,  §630.24,  and  §630.29) 

Referenced  Forms 
DA  2804 

Crime  Records  Data  Reference 
DA  Form  3975 

Military  Police  Report 
DA  Form  3997 

Military  Police  Desk  Reference 
DA  Form  4833 

Commander's  Report  of  Disciplinary  or 
Administrative  Action 
DD  Form  369 

Police  Record  Check 
DD  Form  460 

Provisional  Pass 
DD  Form  553 

Deserter/ Absentee  Wanted  by  the  Armed 
Forces 
SF 1034 

Public  Voucher  for  Purchases  and  Services 
Other  than  Personal 

Appendix  B  to  Part  630— Glossary 

Abbreviations 
AAPS 

Army  Procurement  Procedure  Supplement 
ARNG 

Anny  National  Guard 
AWOL 

absent  without  leave 
BAS 

basic  allowance  for  substance 
CG 

commanding  general 
CONUS 

Continental  United  States 
DCSPER 

Deputy  Chief  of  Staff  for  Personnel 
DCSOPS 

Deputy  Chief  of  Staff  for  Operations  and 
Plans 
DFR 

dropped  from  the  rolls 
DIS 

Defense  Investigative  Service 
DSN 

Defense  Systems  Network 
EMF 

enlisted  master  file 
FAR 

Federal  Acquisition  Regulation 
FAS 

Federal  Acquisition  Supplement 
FBI 


Federal  Bureau  of  Investigation 
MAC 

Military  Airlift  Command 
MACOM 

major  Army  command 
NQC 

National  Crime  Information  Center 
NLBTS 

National  Law  Enforcement 
Telecommunication  System 
OCONUS 

outside  Continental  United  States 
PCF 

Personnel  Control  Facility 
PERSCOM 

U.S.  Anny  Total  Personnel  Command 
PERSINCOM 

U.S.  Army  Personnel  Information  Systems 
Command 
RMC 

return  to  military  control 
ROTC 

Reserve  Officer  Training  Course 
TR 

transportation  request 
UCMJ 

Uniform  Code  of  Military  Justice 
USAODC 

U.S.  Army  Criminal  Investigation 
Command 
USACRC 

U.S.  Army  Crime  Records  Center 
USADIP 

U.S.  Army  Deserter  Information  Point 
USAEREC 

U.S.  Army  Enlisted  Records  and 
Evaluation  Center 
USAR 

U.S.  Army  Reserve 

Tenns 

Coordinating  agent 

A  person  within  a  staff  agency  of  CONUS 
command  or  CONUS  installation  who  is 
responsible  for  coordinating  and 
monitoring  the  absentee  and  deserter 
program. 
Desertion 

A  violation  of  Article  85,  UCMJ.  It  applies 
to  any  member  of  the  Armed  Forces  who 
commits  any  of  the  following: 

(a)  Not  used. 

(1)  Without  authority  goes  or  remains 
absent  from  bis  or  her  unit,  organization,  or 
place  of  duty  with  intent  to  remain  away 
therefrom  permanently. 

(2)  Quits  his  or  her  unit,  organization,  or 
place  of  duty  with  intent  to  avoid  hazardous 
duty  or  to  shirk  important  service. 

(3)  Without  being  regularly  separated  from 
one  of  the  Armed  Forces  enlists  or  accepts  an 
appointment  in  the  same  or  another  one  of 
the  Aimed  Forces  without  fully  disclosing 
the  fact  that  he  or  she  has  not  been  regularly 
separated,  or  enters  any  foreign  Armed 
Service  except  when  authorized  by  the 
United  States.  (This  provisions  has  been  held 
not  to  state  ■  separate  offense  by  the  United 
State  Court  of  Military  Appeals  in  United 
States  V.  Huff.  7  U.S.QM.A.  247,  22  CM.R. 
37  (1956).) 

(4)  Any  commissioned  officer  of  the  Armed 
Forces  who,  after  tender  of  his  or  her 
resignation  and  before  notice  of  its 
acceptance,  quits  his  or  her  post  or  proper 
duties  without  leave  and  with  intent  to 


remain  away  therefrom  permanently  is  guilty 
of  deaertion. 

(b)  Deserters  are  classified  as  defectors 
when  they  commit  any  of  the  following: 

(1)  Have  escaped  to  another  country  and 
are  outside  the  jurisdiction  and  control  of  the 
United  States. 

(2)  Are  unwilling  to  return  to  the  United 
States. 

(3)  Are  of  special  value  to  another  country. 

(4)  Have  repudiated  the  United  Sutes 
when  beyond  its  jurisdiction  or  control. 
Deserter  control  officer 

A  commissioned  officer  (normally  a 
battalion  or  unit  adjutant)  appointed  In 
desertion  cases  to  ensure  that 
documentation  on  deserters  dropped 
from  the  rolls  Is  provided  in  a  timely 
manner. 
Detainer 
A  written  notice  to  civil  authorities  that  a 
person  In  their  custody  is  an  absentee  of 
the  Army  or  serving  on  active  duty  with 
the  Army  and  that  military  authorities 
desire  to  take  custody  on  release. 
Dropped  from  the  rolls  of  a  unit 
An  administrative  action  that  drops  an 
absentee  frtnn  the  strength  accountability 
of  a  unit. 
Dropped  &T>m  strength 
A  strength  accounting  procedure  used  to 
exclude  personnel  from  the  operating* 
strength  of  the  Army. 
National  Crime  Information  Center 
A  computerized  police  information  system 
established  by  the  Federal  Bureau  of 
Investigation  to  serve  participating  law 
enforcement  agencies. 
Personal  Assistance  Point 
Agencies  of  the  U.S.  Ajiny  total  Personnel 
Command  located  at  aerial  ports  of 
embarkation  or  debarkation  to  assist 
Army  transient  personnel  enroute  to  or 
returning  from  overseas. 
Personal  Control  Facility 
An  organization  that  processes  absentees 
returned  to  military  control  from  an 
unauthorized  absence.  These  facilities 
ensure  proper  disposition  of  returnees 
Special  category  absentee 
A  soldier  reported  AWOL  who  had  access 
to  top  secret  information  during  the  last 
12  months  or  is  currently  assigned  to  a 
special  mission  unit. 
Special  mission  unit 
A  unit  assigned  a  mission  of  such 
extraordinary  sensitivity  as  to  require 
specific  management,  oversight,  and 
employment  consideration. 
Unavoidable  absence 
An  unauthorized  absence  that  happened 
through  no  feult  of  the  absentee  and  no 
fault  of  the  Government 
Unit 

An  organization,  agency,  or  activity. 
Unit  commander 
The  commander  of  an  absentee's  or 
deserter's  unit  of  assignment  or 
attachment 
U.S.  Army  Deserter  Information  Point 
The  focal  point  within  the  Army  for 
controlling,  verifying  accounting,  and 
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KeniMA  L.  DmAaa, 

Army  Fedarat  Register  Liaison  Offker. 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.261  A] 

Dwight  D.  Elsenhower  Leadership 
Development  Program;  Inviting 
Applications  for  New  Awards  for  Rscal 
Year  (FY)  1993 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

Purpose  of  Program:  To  provide 
grants  that  establish  prototypes  that 
reach  out  to  young  Americans  and 
promote  the  practical  study  and 
teaching  of  leadership  through  programs 
specially  prepared  to  foster  the 
development  of  new  generations  of 
leaders  in  the  areas  of  national  and 
international  affairs. 

Eligible  Applicants:  Institutions  of 
higher  education  (as  defined  in  section 
1201  of  the  Higher  Education  Act  of 
1965.  as  amended),  (hereafter  HEA)  or 
nonprofit  private  organizations,  in 
combination  with  those  institutions. 

Deadline  for  Transmittal  of 
Applications:  July  19. 1993. 

Deadline  for  Intergovernmental 
Review:  September  17, 1993. 

A  vai/aWe  Funds;  $3,472,000. 

Estimated  Range  of  Awards:  $50,000- 
$300,000. 

Estimated  Average  Size  of  Awards: 
$175,000. 

Estimated  Number  of  Awards:  25. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  The     ~ 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Pro«ams  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying).  , 

(6)  34  CFR  part  85  (Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 


(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

Description  of  Program:  The  Dwight 
D.  Eisennower  Leadership  program 
provides  grants  to  institutions  of  higher 
education  or  nonprofit,  private 
organizations  in  consortia  with  those 
institutions.  Funds  may  support 
activities  that:  stimulate  and  support  the 
development  of  leadership  skills  among 
new  generations  of  American  college 
students;  direct  a  national  program  that 
identifies,  recruits,  inspires,  and 
educates  outstanding  men  and  women 
for  leadership  roles  in  a  variety  of  fields 
in  both  the  public  and  private  sectors; 
offer  opportunities  for  eligible  young 
American  leaders  (who  meet  the 
requirements  of  section  484  of  the  HEA 
and  who  are  broadly  representative  of 
the  population  of  the  United  States) 
who  can  benefit  from  internships  in 
national  and  international 
organizations,  with  special  emphasis 
being  given  to  establishing  such 
opportunities  in  developing  countries; 
develop  curriculum  for  secondary  and 
postsecondary  education;  develop  a 
prototype  for  understanding  and 
teaching  critical  leadership  skills  to 
young  Americans  and  encourage 
institutions  of  higher  education  to 
establish  similar  leadership  programs 
throughout  the  United  States  and 
abroad;  and  stimulate  the  theoretical 
and  practical  study  of  leadership  and 
leadership  development  to  develop  both 
a  better  understanding  of  leadership  and 
improved  methods  to  teach  critical 
skills  to  young  adults. 

An  applicant  should  define  its 
concept  of  leadership;  identify  the 
students  to  be  served  and  explain  how 
and  why  they  are  recruited;  declare  the 
specific  program  goal  and  delineate  in 
detail  how  it  will  be  accomplished.  The 
Department  anticipates  that  funds  will 
be  insufficient  to  support  student 
stipends. 

Selection  Criteria:  (a)  (1)  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

The  regulations  in  34  CFR  75.210 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection 
criteria,  including  a  reserved  15  points. 
For  this  competition,  the  Secretary 
distributes  the  15  additional  points  to 
the  selection  criterion  in  34  CFR 
75.210(b)(3))  (Plan  of  operation)  for  a 
possible  total  of  30  points. 

(b)  The  criteria— (l)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 


application  to  determine  bow  well  the 
project  will  meet  the  purpose  of  the 
program,  including  consideration  of— 
(i)  The  objectives  of  the  project;  and 
(ii)  How  tne  objectives  of  the  project 
further  the  purposes  of  the  Ehvight  D. 
Eisenhower  Leadership  Development 
ProH-am. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets -specific  needs 
recognized  in  the  program,  including 
consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 

(vi)  For  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunity  for  participation  of  students 
enrolled  in  private  schools,  the  quality 
of  the  applicant's  plan  to  provide  that 
opportunity. 

(4)  Quality  of  key  personnel.  (7 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project;  and 

P)  How  the  apphcant.  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  ^at  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 
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(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B),  the  Secretary  considers — 

(A),  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
land 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  cost  effecUveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  oWectives  of  the  project. 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

(Cross-reference;  See  34  CFR  75.590 
Evaluation  by  the  grantee) 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  tne 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
fiederalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
April  23,  1993  (58  FR  21872-73). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  regional  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 


State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372— 
CFDA#  84.261A.  U.S.  Department  of 
Education,  room  4161,  400  Maryland 
Avenue.  SW..  Washington.  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington.  D.C.  time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications:  (a)  If  an  applicant  wants 
to  apply  for  a  grant,  the  applicant 
shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  (CFDA  #  84.261A). 
Washington.  DC  20202-4725  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA#  84.261A),  room  #3633.  Regional 
Office  Buildiog  #3.  7th  and  D  Streets. 
SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  orjnailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note*:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  tails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9494. 


(3)  The  applicant  mtwt  indicate  on  the 
envelope  and— if  not  provided  by  the 
Department— in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number— and  suffix  letter,  if  any— 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
lollows; 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden.   ' 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014.  9/90)  and 
instructions. 

(Note:  ED  80-0014  is  Intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  or  Information 
Contact:  Donald  N.  Bigelow.  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  3052.  ROB-3. 
Washington  DC  20202-5249. 
Telephone:  (202)  708-8813.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8  i 

p.m..  Eastern  time.  Monday  through  i 

Friday.  • 

Program  Authority:  20  U.S.C.  1135f.       . 
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Dated:  May  24, 1993. 
Maureen  A.  McLaughlin, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

Appendix 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standArd  form  used  by  applicants  as  a  required  facesheet  for  preappiications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  eomment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item:  Entrv: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  preeent  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 

letter(s)  in  the  space<s)  provided: 

—  "^ew"  means  a  new  assistance  award. 

->  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

d.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  vt  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  nap  showing  project  location. 
For  preappiications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 

BIUMQ  COOC  4000-01-e 


Item: 


Entrv: 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  onh  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  IS. 

16.  Applicants  shou.d  contact  the  State  Single  Point 
of  Conuct  (SPOC)  for  Federal  Executive  Order 
L2372  to  determine  whether  the  application  is 
sulqect  to  the  State  intergovernmental  review 
process. 

17.  This  qxiestion  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances.  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofdcial  representative  must  be  on  file  in  the 
applicant's  ofiBce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  applicatioa. ) 
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Supplemental  Instructions  for  Standard 
Form  424 

Item  #2:  If  the  applicant  organization 
has  been  assigned  an  ED  entity  number 
consisting  of  the  IRS  employer 
identification  number  prefixed  by  "1" 


and  suffixed  by  a  two-digit  number, 
enter  the  full  ED  entity  number  in  the 
space  entitled  "Applicant  Identifier." 
Item  #16:  AppUcants  are  required  to 
contact  the  State  Single  Point  of  Contact 
for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is 


subject  to  the  State  Intergovernmental 
Review  process.  Applicants  must 
complete  either  Item  16a  or  16b  to 
indicate  whether  or  not  the  application 
is  subject  to  State  review. 

WJMO  CODE  4000-01-P 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A.B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A.B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 
For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4.  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e).  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  vear). 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit  > 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (fl. 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 


Lines  6a-i 

column. 


■  Show  the  totals  of  Lines  6a  to  6h  in  each 


Line  6j  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amount?  ^n  Lines  6i  and 
6j.  For  all  applications  for  ne^  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  L.-ie  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4),  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (0  on  Line  5 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Lime  7  -  Enter  the  estimated  aoMMjnt  of  income,  if  any. 
expected  to  be  generated  from  this  project  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  toUl  amount  of  the 
grant 

Section C.  NonFederal-Resources 

Lines  8-11  -  Enter  amounu  of  non- Federal  resources 
that  will  be  used  on  the  grant  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet 

Column  (a)  -  Enter  the  program  titles  tdenticai 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State  s 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  Sute  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c).  and 
(d). 

Line  12—  Enter  the  total  for  each  of  Columns  fb)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f),  Section  A. 

Section  D  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  need,ed  by  quarter 
fpom  •  ie  grantor  agency  during  the  first  year. 

BtUlNQ  COOE  4000-01-C 


Line  14   -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  touls  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lia^  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (aj.  Section  A  A 
breakdown  by  function  or  activity  is  not  necessary  For 
new  applications  and  continuation  grant  applications. 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years)  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary 
Line  20  -  Enter  the  foul  for  each  of  the  Columns  (b)- 
',el  When  additional  schedules  arc  prepared  for  this 
Section,  annotate  acrordingly  and  show  the  overall 
totals  on  this  line 

Section  F.  Other  Budget  Information 
Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
deuils  as  required  by  the  Federal  grantor  agency. 
Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  efTect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense 

Line  23  -  Prov  le  any  other  explanations  or  comments 
deemed  necessary. 
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Part  III — Application  Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  carefully 
read  all  the  information  included  in  the 
notice,  especially  the  program  purpose, 
description  of  program,  and  the 
selection  criteria  the  Secretary  uses  to 
evaluate  applications. 

1.  Begin  with  a  one-page  abstract;  that 
is,  a  summary  of  the  proposed  project. 

2.  Describe  the  program  to  be 
developed  and  operated  by  the  grant, 
defining  its  concept  of  leadership,  and 
provide  information  on  how  the 
purposes  of  the  program  are  to  be  met. 

3.  Be  sure  to  identify  the  students  to 
be  served,  how  and  why  they  are  being 
recruited;  describe  in  detail  how 
program  goals  will  be  accomplished. 
The  Department  anticipates  that  funds 
will  be  insufHcient  to  support  student 
stipends. 


4.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criterion  in 
the  order  the  criteria  are  listed  in  this 
notice;  and 

5.  Include  all  of  the  above  and  any 
other  pertinent  information  that  might 
assist  the  Secretary  in  reviewing  the 
application. 

Please  limit  the  Application  Narrative 
to  no  more  than  50  aouble-spaced  typed 
pages  (on  one  side  only).  Any 
appendices  must  be  included  within  the 
stated  limitation. 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 


collection  of  information  is  estimated  to 
average  32  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  information, 
including  suggestions  for  reducing  this 
burden,  to  the  U.S.  Department  of 
Education,  Information  Management 
and  Compliance  Division.  Washington. 
DC  20202-4651;  and  to  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project.  0MB  1840-0653. 
Washington,  IX  20503. 

Information  collection  approved 
under  0MB  control  number  1840-0653. 
Expiration  date:  12/31/93. 
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Note: 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


OMI  Approval  Me.  0M«-0O«0 


to  certify  to  .dditional  assian'ces  'if  L^i:'the  ^^y'^^f^jjj  ^e  ;Si'^"""  °"'  "^^*  '*"»"""^» 


As  the  duly  authorized  represenUUve  of  the  applicant  I  certify  that  the  .tmlieant: 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  insUtutional.  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 
I    Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  Sutcs.  and  if  appropriife, 
the  State,  through  any  authorized  representative' 
access  to  and  the  right  to  examine  all  records' 
books,  papers,  or  documents  related  to  the  award' 
•  and  will  establish  a  proper  accounting  system  m 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  USC.  fS  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972  as 
amended (20 U.SC  SS  1681-1683, and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex' 
(c)  Section  504  of  the  RehabilitaUon  Act  of  1973  as' 
amended  (29  US C.  I  794).  which  prohibita  dis- 
mmination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
use  55  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscriminaUon  on  the  basis  of  drug  abuse  (0 
U»e  Comprehensive  Alcohol  Abuse  and  Alcoholism 
PrevenUon,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscnmination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  (6  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  USC  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  f 
3601  et  seq).  as  amended,  relating  to  non- 
discriminaUon  in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  8tatute(8)  under  which 
application  for  Federal  assistance  is  being  made 
and   (j)   the   requirements   of  any    other 
nondiscrimination  $tatuta(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirementa  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5U.S  C.  SS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  USC.  IS  276a  to  276a- 
7)  the  Copeland  Act  (40  US C  f  276c  and  18 
U.S  C.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  USC  |{  327-333) 
regarding  labor  standards  for  federally  assisted 
construction  subagreementa. 
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10.  Will  comply,  if  appUeable.  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  ExecuUve 
Order  (EO)  IISU;  (b)  notification  of  violating 
fimlities  pursMant  to  EO  11738;  (c)  protection  of 
wetlaads  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11968;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  li  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  ol  the 
Clear  Air  Act  of  1965.  as  amended  (42  U.S.C.  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P.L. 
93-205).      " 

12  WUl  comply  with  the  WiU  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  H  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  riven  system. 


1%.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L  89-544.  as  amended.  7  U.S.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  H  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 
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Juilding  No.  3),  Washington,  DC  20202-4571.  Notice  shall  in- 
clude the  identification  numbeKs)  of  each  affected  grant; 

<f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (dX2),  with  respect  to 
any  employee  who  is  so  convicteci- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended,  or  \ 

Q)  Reouiring  such  emptoyec  to  participate  satisfactorily  in  a 
drug  abuse  assisunce  or  rehabilitation  ptoaun  approved  for 
such  purposes  by  a  Federal,  Sute,  or  local  heaJth.  law  enforce- 
ment,  or  other  appropriate  agency; 

te)  Making  a  good  faith  effort  to  continue  io  mainUin  a  drug- 
free  workplace  through  implemenution  ci  pangraphs  (a), 
(b),(c).(d),(e).and(ff.  »-  6   K        . 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  ODunty.  sutc  zip 
p>de) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988  and 
implemented  at  34  CFRPart  85,  Subpart  F,  for  grantees  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610  -' 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage 
In  the  unlawful  manufacture,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  subsUnce  in  conducting  any 
activity  with  the  grant;  and 

B.  Ifconvictedofa  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  will  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  Contracts 
Service.  VS.  Department  of  Education.  400  Maryland 
Avenue,  S.W.  (Room  3124,  GSA  R««?onal  Office  BuiMinc 
No.  3).  Washington,  DC  20202-4571.  Notice  shaD  indude 
the  identification  number<s)  of  each  affected  grant. 


Check  □  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  lepresenutive  of  the  applicant.  I  hereby  certify  that  the  applicant  %wn  comply  with  the  above  certiflcations. 


MAMEOFAPPUCANT 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATl 


Sl^^'  ^^^  ^^^^^  ED  8^0008, 12/89;  ED  Fonn  CCS«)8.  (REV.  12/88);  ED  8(M)010. 5/90;  and  ED  8(W)011. 5/90.  which  art> 
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CERTmCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  rdei  to  the  regulations  cited  below  to  detennine  the  certification  to  which  they  arc  required  to  attest.  AppUcanU 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  w Uh  certification  requirements  under  34  CFK  Part  82,  "New  Restnctions  on  LobbvinsL  and  34  CFR  Part  85, 
Xovemment-wide  Debarment  and  Suspension  (Nonpiocurement)  and  Ck>verniiient-wide  Requirements  for  Dn^-Free  Workplace 
(Crams).'  The  certifications  shaU  be  treated  as  a  material  representation  of  fact  upon  whkh  reliance  will  be  pUoed  when  the  Department 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1 352.  THie  31  of  the  U5.  Code;  and 
implemented  at  34  CFR  Part  82,  for  penons  entering  into  « 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at  34 
CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  uruJersigned,  to  any  peivtn  for 
mfluendng  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Congress,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  maldng  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  Influence  an  officer  or  employee  of  any  agency,  a 
Member  w  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Fraeral  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  •  LLL,  "Disclosure  Form 
to  Report  Lobbying,*  in  accordance  with  its  Instructions; 

(c)  The  undersigned  shall  require  that  the  langua^  of  this 
certification  be  mduded  in  the  award  documents  for  all 
subawards  at  all  tiers  (ii\duding  subgrants,  contracts  under 
grants  aiul  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILmr  MATTERS 

As  required  by  Executive  Order  12S49,  Debanitent  and 
Suspensfon.  and  Implemented  at  34  CFR  Part  85,  for 
prospective  pwticipmti  tnpnmaiy  covered  tmsaAtons,  as 
defined  at  34  CFR  ^art  85,  Sections  85.105  and  85.110  - 

A  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  piuuitly  debcrred,  tuspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  I  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  avil  jud^tt«ent  rendered 
•gainst  them  for  commission  of  fraud  or  a  criminal  of feiue  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  Sate  antitrust 
statutes  or  coouniaakm  of  embezzlement  theft  forgery, 
bribery,  fakiffcatfon  or  destruction  of  records,  m*k!«<g  false 
stateinents,  or  receiving  stolen  property; 

(c)  Are  not  preacntiy  Indicted  for  or  otherwise  oiminally  or 
dviUy  charged  ky  a  ■BvwnmeMal  endtv  (FsdeiaL  Slate,  or 
local)  iwith  commission  of  any  of  the  ofrenscs  enumerated  in 
paragraph  (IXb)  of  this  certincatlon;  and 


(d)  Have  not  within  a  duee-year  period  preceding  this 
application  had  one  or  more  public  transactions  (Federal.  Sute, 
or  local)  terminated  for  cause  or  defauk;  and 

B  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
C]q>lanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34<7R  Part  85.  Sulmart  F.  for  grantees,  as 
denned  at  34  CFR  Part  85,  Sections  85.605  and  85.610 - 


A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by. 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawfiil  manufacture,  distributioiv  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  uken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  empfoyees  about— 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

CZ)  The  grantee's  policy  of  maintaiiUng  a  drug-free  workplace; 

(3)  Any  available  drug  couiueling.  rdubilitadnn,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
drug  abuse  violatfons  occunriitg  in  the  workplace; 

(c)  Klakinc  it  a  requirement  that  each  empfoyee  to  be  engaged 
in  the  pciMnnaaoe  of  the  grant  be  nven  a  copy  of  the 
•Utement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
peray^Wthafs  a  condition  of  employmert  under  the 
grant  the  cmpfojree  will- 

(1)  Abide  by  the  terms  of  the  statement;  and 

Q)  Notify  the  employer  In  writing  of  his  or  her  conviction  for  1 
violation  of  a  criminal  drug  stattite  occtirring  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2)  fn>m  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employen  of  convicted  empfoyees  must  provWe 
notice;  including  position  title,  to:  Director,  Grants  and 
Contrwss  Service;  US.  Depaitmenl  of  Education,  400 
Maryland  Avenue;  S.W.  (RocMn  31H  CSA  Regkmal  Office 
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Certification  Regarding  Debannent,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


7?<^q^^k"*'°"  ?  reguired  by  the  Department  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  and^SuspensK)n.  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110.  ^       uuiraiK^iu 


I  Instructions  for  Certification 

'  1 .  By  signing  and  submitting  this  proposaL  the 
prospective  lower  tier  participant  is  providing  the 
certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material 
represenution  of  fact  upon  which  relunce  was  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
:  knowingly  rendered  an  erroneous  certification,  in 
,  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agencv  with  which 
this  transaction  originated  may  pursue  aviilable 
remedies,  including  suspension  and /or  debarment. 

!3.  The  prospective  lower  tier  participant  shall  provide 
imntediate  written  notice  to  the  person  to  which  this 
proposal  is  submitted  if  at  any  ume  the  prospective 
lower  tier  participant  learns  that  its  certiftcatton  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,'  'debarred," 
"suspended,"  "Ineligible,  ■  lower  tier  ctjvered 
iransactiorv"  "participant,"  "person,"  "pnmary  covered 
iransaaion,"  "pnncipal,"  "proposal,"  and  "voluntanly 
excluded,"  as  used  in  this  clause,  have  the  meanmgs 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  impiementing  Execuuve  Order  12549.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  ol>taining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  bv 
submitting  tnis  proposal  that,  shoula  the  proposed 
covered  transaction  be  entered  into,  it  shaJl  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligible,  or  voluntanly 
excluded  from  partiapation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  with  which  this  transaaion  originated. 


6.  The  wospectivc  tewer  tier  participant  further 
agrees  by  submitting  this  proposal  that  it  will 
include  the  clause  titled  Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  andVoluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier  covered 
transactions  and  in  all  soliautions  for  lower  tier 
covered  transactwns. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  certification  of  a  prospective  participant  in  a 
lower  tier  ctjvered  transaction  that  it  is  not 
debarred,  suspended,  meligible,  or  voluntarily 
excluded  from  the  coveted  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  deade  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
pnnopals.  Each  participant  may,  but  is  not 
required  to.  check  the  .Nfonprocuremeni  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  tn« 
certificatton  required  by  this  clause.  T*w  knowledge 
and  information  of  a  particpant  is  not  required  to 
exceed  that  which  1$  normally  possessedby  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instruaiorts,  if  a  participant  in 
a  covered  transaaion  knowingly  enters  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntanly 
excluded  from  partiapation  m  this  transaaion.  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaaion  originated  may  pursue  available 
remedies,  including  suspension  and /or  debarment. 


Certification 

(1)  The  proa)ective  lower  tier  rarticipant  certifies,  bv  submission  of  this  proposal,  that  neither  it  nor  its 
pnnapals  are  presently  debarred,  suspended,  proposed  for  debarment,  declared  ineligible  or 
voluntanly  excluded  frcn  participation  in  this  transaction  by  any  Federal  department  or  agency. 

(2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  participant  shall  attach  an  explanation  to  this  proposal. 


NAME  OF  APPUCANT 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNATURE 


DATE 


ED  80-0014.  9/90  (HrolxisCC^^JVyo-vrV  l2/««»\  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  this  form  to diidote  lobbying  activitie*  purtuant  to  31  U-SC  1352 
(Sec  revene  for  public  burden  ditdoturc.) 


A(>pro>«d  bt  OMl 


1.     Type  of  Federal  Action: 

□  a.  contract 
b.  grant 

c  cooperative  agreement 
d.  loan 
c.  loan  guarantee 


f.   loan  insurance 


X     ttalua  of  Federal  Action: 

□  a.  bid/offer/application 
b.  Mtial  award 
c  pott-award 


a.    tepoil  Type: 

□  a.  Initial  filing 
b.  material  change 

for  Material  Change  Only. 

year  ________  quarter 

date  of  last  report  


4.    Name  and  Addreti  of  Reporting  Entity: 
O    Prime 


Q    Subawardee 

Tier  ^^^ ,  0  knomm: 


Co«gre«tk>nal  Ditlrid  if  known 
i.     Federal  Ocpartmenl/Agency: 


g.    Federal  Action  Number,  H  known: 


S.    H  teporting  Entity  in  No.  4  ii(^ubawardc«.  Enter  Name 
•nd  Addreu  of  Prime: 


Cot>gre»Moml  Dtrtrict  if  known 


7.    Federal  Program  Namc/Detcriplion: 


CfOA  Number,  it  appixtblt. 


Award  Amount  if  known: 
% 


10.  a.  Name  and  Addresi  of  Lobb>ing  Enlitv 
(//  mdfvidijil.  Ian  /tame,  futt  name.  M/>: 


b.  Individuals  Performing  Service*  (including  addrtss  if 
differtnt  from  No  lOaJ 
(fast  name,  tint  name,  M/h 


f«tuc<>  CowOftMjliOff  Vittljil  V-Ul-K  if  ittctsttr/l 


It.  Amount  ot  Payment  (c^ecic  all  that  applyh 

I  O  actual        O  planned 


13.  Form  of  Payment  (check  all  that  applyh 

O    a.  cash 

O    b  in-kind,  specify;   ruture  . 

value    


13.  Type  of  Payment  (check  <*?  that  applyt: 

D  a-  retainer 

O  b.  one-time  fee 

O  c  commission 

O  d.  contingent  fee 

O  c.  deferred 

O  f.  other  specify:  


14.  Iricf  Description  of  Service*  Performed  or  to  be  Performed  and  Date<s)  of  Service,  including  officer<t).  cmployee<s). 
•r  Mcmbcrts)  contacted,  lor  Payment  Indicated  in  lic<n  11: 


<tfHc»  CmtM/>iMteK  »>»>tfi)  SKU-A  H  rmcntv¥) 


IS.  Continuation  SIm«<(s)  Sf-Ui-A  attacked:        O  Yea 


ONo 


t& 


lUU  Ww^mShjw^ 


itaMMiWapiM* 


%\  US.C  nu 


•  «JH  Mri  *«  MM  *»  I 


Sifnaturr  _ 
MnlName 
TM«  


Tdepbonc  NoiJ. 


Date: 


ffatfmlUMOa^.     •^ 


^  „     .     *;    >i  ■i-.j*''^*-'   >V<t(,   y    ., 


;<'^*-itr^»'r^'*tr*;  *"•;•- 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF^Xl,  DISaOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  the  fcportint  entity  »»*»*th#f  suh»««rri—  «  ^-^  t^ i 

SSon'iiT^.'Si'^iin'i  if?S"**'ir?*^T*  ^TJS'^X^t;;:::^::,  siiC^uirJ^rLrsr;'  iVc 

section  1352.  The  filing  of  a  foim  is  required  for  each  payment  or  aere*m#nt  lo  mak*  rv>w^»;  #«  IL.  i-viJ  •  V-*:*- 

2.  Identify  the  tutus  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foHowup  report  caused  by  a  material  chana«  to  th. 
Informatjon  previously  reported  enter  the  year  and  quarter  m  which  iht  ct^^^S^.  L^St\StTt}^  U,* 
previously  subrmned  report  by  this  reporting  entity  for  this  covered  Federal  ac^on. 

*■  fll!!L**'rk.M  ?!!?*•  *****'^"'  ^^'V'.?***  "^l  »P  code  of  the  reporting  entity.  Include  Congressional  Distnct  if 
kno*%Ti.  Check  the  appropnate  classification  of  the  reporting  entity  tfut  designates  if  ItiV  onTSeSTo  b#^  1  nriJl 
or  wbaward  redpient  Identify  the  tier  of  the  subawVrdee'  e.g  .V  first  su^idee  ot  Ji.  ^  h  ^  Is?  t.^ 
Subawards  indu<^  but  are  not  limited  to  subcontracts,  subr*nts  and  contract  awards  und^JirST 

^'  ^JiH^r^Ji'^T''^  ^'1^  TP^''  ^"  '^*r' 1  '*^''*  -Subawardee-,  then  enter  the  full  name,  address,  dty  stale  and 
zip  code  of  the  pnme  Federal  reap^nt  Include  Congressional  District,  if  lino%vn.  ^' 

*  £!2'i!lf  "*"^  ***  *^*  ^'^ifL*'  *8*"7  "^^"^  ^  *^*''^  ^'  'o*"  commitment.  Include  at  least  one  ortanizalfonal 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation.  United  States  aSw  2Srd 

'■  r1l!I«^«f*^  ^'i^  Tf  **"  <*«*c"Ptio"  'or  the  covered  Federal  action  (item  1).   If  known,  enter  the  hM 

a.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  ldenHf.#d  in  it^m  i  i,  . 
ISri  £an^:::S'n'r»L^T'*'=  IrrvitationNor  Bid  (IFB)  number  r.nriSnou';c:,;U^nu;^^ 
p^JSeTe^  -J^F-K^r-"^*  Wl-cation/proposal  control  number  assigned  by  the  Federal  agency).    Zil^t 

'"•  ''''£:.t:6  Ker^to'si'ci^it  s!:r5'p^:riiSi::.^  •^'^^  •^^'^  ^^  ^  ^  -p-^^  -> 

n.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reoortini  entltv  fttem  4)  to  tt^ 

Ste  'Z'^T  TJni^'^1^^  **•  P^'  ^^  "ude^actSl)^  Sirs  riiSX^ '  SilS 
to  b?  rSd^  -Pply-  W  th«  I.  a  matenal  change  report,  enter  the  cumulathre  amount  of  payment  WSe^  planned 

13.  Check  the  appropriate  box(e$).  Check  afl  boxes  that  appfy.  If  other,  spcdfy  nature. 

IS.  Check  %vhethef  or  not  a  SF-lU-AContinuatJonSheetCs)  Is  attached. 

%.  The  certifying  official  Shan  sign  and  date  the  lomv  print  higher  nan»e.lWe.  and  telephone  number. 


PjAJjc^eportnglwi^  lor  this  eoBecto  lndu*n.bm,lorwwewint 

Jwn«»«.  M«ch«g  existin,  d«u  sources.  g«h«H,  «Kl  fnrint««ing  *»  d^ne««^ 

wrre<kKin|tt»>i  burden,  to  »,O«te,0«Ma«,,«memsndlud|elfip«n,wtMduaK>nPro,wt  (034^^ 
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CONTINUATION  SHEET 


Approv*^  by  OM£ 
0)«*-0(M« 


Reporting  Entity: 


Page 


t0lhmriu4  tm  UmI  ■aprg^mtiow 
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IMPORTANT  NOnCE 

TO  PEOSPECnVE  PARTICIPANTS 

IN  USDE  CONTRACT  AND  GRANT  PROGRAMS 

GRANTS 

Appliaau  for  (ruu  from  th«  VS  Dapvmut  of  Educmtioo  (USDE)  h>««  ta  conpM*  for  luniud  fund« 
XWdlia-  maur.  all  sppkua  tUt  thay  will  U  tTMMd  (kiriy  ud  aquaDr.  -nhout  U«  auauM  htms 
JClllZ-iS" »>—  ™ -^ '-«"•  •«^*~  P»^- M,pi--.— . .„. 4-pp».a..=. 


Tl«^u«Juilmcth,d-.dIu..,forapp}ru^to«chp«t«pubL.h.^  A<m-,w 

Offic.  Wohmron.  D.C  20202-W7L    (S«nd  ch«k  or  moo^  o«J«J^  «^  ,  «^p.  )  '""-«»«» Pnnoaf 

l^u^rucben.  ia  th.  F,d.r»J  IUp«*r  »u«  b.  foUo.^1  «.«jy    Do  not  aocpt  m,  oth.r  .dv».  ^  ai.y  ^v.    No 
USDE  tmpioyM  la  authonud  t«  otc&d  an;  **— •'Imt  puUiahad  ta  tha  Raeaur 

Quartio&s  nfurd^ng  aubmiacon  of  applicabooa  may  ba  addr^aad  to- 

U J  DaparCBtfit  oT  Edueauon 
Appiieaboo  Coetroi  Caour 
•  WaahiOfton.  DC.  »202-«725 

CONTRACTS 

( U>mptvvyt  procurrnent  acooaa  und^^akan  by  tha  USDE  «ra  govvmad  by  iha  FadaraJ  Procuwmact  Raralaaona  and 
usplaarntmf  ED  Procurement  Rafuiaaona 

CwaraDy,  praapactiva  companov,  procuramaot  araona  ara  aynopauad  is  tha  Commaroa  Buaisa«  DaJy  (CBD)    PraapacQw 
^wrt  art  ih.reai  advuad  of  tha  natura  of  tha  procuramant  and  whara  to  apply  for  oopiaa  of  tht  Raquar.  for  Propoaala 

OfreroTi  art  adx^acd  to  ba  juidad  aolaly  by  tha  omunu  of  tha  CBD  aynopna  and  tha  laatrueoona  eontauiad  m  tha  RFP 
Quaaoona  ragmimj  iha  tubmiaBon  of  offara  ahould  ba  irtrfraaiJ  to  tha  Cootrmcta^  Spaaalm  tdacnfiad  on  tha  fkoa  Ban 
of  tha  RTF.  "^ 

Offtn  art  jud«w3  m  eomptnoon  with  othara,  aad  Oilura  to  eonfora  w,ih  any  rubnaaaw  roqui«mana  of  tha  RJT  wiL  raauJ: 
la  rajacQon  of  tht  ofTtr  without  asy  oonaidaratioD  whatavvr. 

Do  not  aooapt  ary  adv>ea  you  raoaiv*  that  it  eaawy  to  inatrucuona  contAisad  w  aithtr  tha  CBD  aynopu  or  tht  RTP. 
No  USDE  ampJoyaa  ta  authonzad  to  ootiadar  a  propoaaJ  which  la  ooo-rwpooav*  to  the  RFP. 

A  aubaehption  to  the  CBD  m  aTiikbla  f or  CM  00  paf  yaar  m  aaeortd  daaa  matlJM  or  PCI  00  par  wm^r  ^m  fi,»  .;.-  m,  i,,,, 
laformaQon  iadudad  ta  tha  FadarmJ  Aoqmamoe  BacuiatMna  »  eoDtAiaad  >a  lUa  O,  Coda  of  Fadar«J  Bafulaaana.  Cbaptar 
1  (149  00)    Tha  forpanf  pubUcauon  may  ba  obtamad  by  aaodiaf  your  check  or  mortey  order  only,  no  aah  or  atAmpa,  to 

Supenatandant  of  Documaota 

U.S.  GowemmaDt  Pnatmf  OfCoa 

Waahiafton.  DC.  30402-0371 

It  an  eflrort  to  ba  otrtain  thia  uuportam  mformaoon  ia  widely  diaaaounatad.  thia  notiot  la  b*m(  lacJudad  m  all  USDE  maJ 
««  the  pubbc.  You  may.  thertfort.  receive  more  thas  ocm  ootiot  If  you  do.  w«  apolo(ua  for  ary  aanoyaaea  it  may  cauae 
you. 


(FR  Doc  93-12682  Filed  5-27-93;  8:45  am) 
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DEPARTMEhfT  OF  EDUCATION 
(CFDA  No.:  M.029H] 

Training  Personnel  for  the  Education 
of  Individuals  With  Disabilities— Grants 
to  State  Education  Agencies  and 
Institutions  of  Higher  Education; 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1994 

Purpose  of  Program:  This  program 
assists  States  in  establishing  and 
maintaining  preservice  and  inservice 
programs  to  prepare  special  and  regular 
education,  related  services,  and  early 
intervention  personnel  and  their 
supervisors  to  meet  the  needs  of  infants, 
toddlers,  children,  and  youth  with 
disabihties.  These  programs  must  be 
consistent  with  the  personnel  needs 
identiHed  in  the  State's  comprehensive 
systems  of  personnel  development 
under  sections  613  and  676(b)(8)  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA).  The  program  also  assists 
States  in  developing  and  maintaining 
their  comprehensive  systems  of 
personnel  development,  including 
cdnducting  recruitment  and  retention 
activities. 

The  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities  program  supports  the 
National  Education  Goals  by  improving 
services  for  infants,  toddlers,  ciiildren, 
and  youth  with  disabilities  and  by  so 
doing  helping  them  to  reach  tiie  high 
levels  of  achievement  called  for  in  the 


National  Education  Goals.  National 
Education  Goal  1  calls  for  all  children 
to  start  sdiool  ready  to  learn,  and 
National  Education  Goal  3  calls  for 
American  students  to  demonstrate 
competency  in  challenging  subject 
matter  and  to  learn  to  use  tbeir  minds 
well. 

Eligible  Applicants:  Each  State 
educational  agency  (SEA)  is  eligible  to 
receive  an  award  under  the  basic  State 
award  program  described  at  34  CFR 
319.3(a).  If  an  SEA  does  not  apply  for 
an  award,  institutions  of  hi^Mr 
education  (IHEs)  within  the  State  may 
apply  for  the  award  for  that  State.  If  an 
SEA  chooses  not  to  apply  for  the  ba^ 
State  award,  the  SEA  shall  notify  all 
IHEs  within  the  State  at  least  30  days 
prior  to  the  Department's  closing  date 
for  appUcations. 

Deadline  for  Transmittal  of 
Applications:  December  17, 1993. 

Deadline  for  Intergavenunetital 
Review:  February  17, 1994. 

Applications  Available:  June  15. 1993. 

Available  Funds:  The  Administiatioa 
has  requested  $90,122,000  for  tbe 
overall  Personnel  Development  program 
for  FY  1994.  However,  the  actual  level 
of  funding  is  contingent  on  fin«) 
congressional  action.  We  anticipate  that 
approximately  $8,600,000  will  be 
available  for  new  projects  for  this  part 
of  the  program. 

Nate:  The  Department  is  not  bound  bjr  any 
of  the  estimates  Is  this  notice. 


Estimated  Range  of  Awards:  $85,000 
to  $300,000. 

Estimated  Average  Size  of  Awards: 
$150,000. 

Estimated  Number  of  Awards:  57 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79.  80.  81.  82. 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  319.  as 
amended  on  December  29. 1992  (57  FR 
62094-62109). 

Priorities:  Under  34  CFR  75.10b(c)(3), 
and  34  CFR  319  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority:  Absolute  Priority.  Basic  State 
awards  (34  CFR  319.3(a)). 
FOR  FURTHER  INFORMATION  CONTACT:  Max 
Mueller,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-2651. 
Telephone:  (202)  205-9554.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9999. 

Authority:  20  U.S.C  1432. 

Dated:  May  21, 1993. 
William  L.  Smith, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
CFR  Doc.  93-12683  Filed  5-27-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  4  and  16 
[CGD  90-053] 
RIN211S-AD63 

Programs  for  Chemical  Drug  and 
Alcohol  Tasting  of  Commercial  Vessel 
Personnel;  Exemption  From  Pre- 
Employment  and  Periodic  Testing 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
conditions  under  which  commercial 
vessel  p)ersonnel  may  be  excepted  from 
pre-employment  and  periodic  chemical 
testing  for  dangerous  drugs  under  the 
Coast  Guard's  drug  testing  program. 
These  revisions  provide  relief  from 
unnecessary  or  repetitive  testing 
required  by  the  current  regulations  by 
reducing  the  number  of  pre-employment 
and  periodic  tests  required  of 
commercial  vessel  personnel.  This 
document  also  corrects  errors  in  certain 
references  to  the  Department  of 
Transportation's  drug  testing  procedures 
regulations. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
June  28. 1993. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  room  3406. 
Washington.  DC  20593-0001  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  287-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Mark  Grossetti, 
U.S.  Coast  Guard  Headquarters.  Office 
of  Marine  Safety,  Secxirity  and 
Environmental  Protection  (&-MMI-2). 
telephone  (202)  267-1421. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  document  drafters  are 
Lieutenant  Commander  Mark  Grossetti. 
Project  Manager.  Office  of  Marine 
Safety,  Security  and  Environmental 
Psotection.  and  C.G.  Green,  Project 
Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  February  19, 1991,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaJcing  entitled  Programs  for 
Chemical  Drug  and  Alcohol  Testing  of 
Commercial  Vessel  Personnel; 
Amendment  in  the  Federal  Register  (56 


FR  6778).  The  Coast  Guard  received 
eleven  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background 

On  November  21, 1988,  the  Coast 
Guard  issued  a  final  rule  requiring 
marine  employers  to  establish  chemical 
drug  testing  programs  for  their  covered 
employees  and  job  applicants.  These 
programs  included  pre-employment, 
periodic,  random,  post-accident  and 
reasonable  cause  drug  tests.  The  1988 
final  rule's  staggered  implementation 
schedule  began  on  December  21. 1989. 
and  all  marine  employers  were  to  have 
operating  drug  testing  programs  by 
December  21. 1990.  On  December  26. 

1989,  however,  pursuant  to  a  District 
Court  order  enjoining  the  random 
testing  regulations,  the  Coast  Guard 
suspended  implementation  of  its 
random  testing  requirements  until 
further  notice  (54  FR  52943).  On  July  27. 

1990,  the  Coast  Guard  published  a 
Notice  of  Proposed  Rulemaking 
proposing  new  random  testing 
regulations  (55  FR  30886).  On  July  8, 

1991,  the  Coast  Guard  published  the 
final  rule  on  random  testing 
requirements  with  an  implementation 
date  for  all  employers  of  October  1, 1991 
(56  FR  31030). 

On  February  19. 1991.  recognizing 
that  the  1988  final  rule  did  not  meet  the 
needs  of  a  large  segment  of  marine 
employers  in  the  areas  of  pre- 
employment  and  periodic  testing,  the 
Coast  Guard  published  a  Notice  of 
Proposed  Rulemaking  to  change 
requirements  in  those  areas  (56  FR 
6778).  A  45-day  comment  period  was 
announced,  with  comments  due  by 
April  5. 1991. 

Pre-Employment  Testing  Exceptions 

The  1988  final  rule  contained 
exceptions  to  required  pre-employment 
and  periodic  chemical  drug  testing. 
These  exceptions  were  intended  to 
address  the  unique  nature  of  the 
maritime  industry,  to  accommodate 
mariners  who  change  employers 
frequently  and  to  reduce  the  cost  of  pre- 
employment  testing  to  the  employer. 
The  two  exceptions,  however,  did  not 
achieve  their  intended  goal  of  reducing 
unnecessary  drug  testing  costs. 

A  "satisfactory  evidence"  exception 
applied  to  job  applicants  who  work  for 
several  employers  in  a  year.  If  a  job 
applicant  could  provide  "satisfactory 
evidence"  of  a  negative  test  result  from 
a  pre-employment  or  periodic  test,  then 
marine  employers  could  consider  that 
negative  result  valid  for  six  months. 
Thus  a  maritime  employee  could  use 
the  same  negative  test  result  to  satisfy 


several  marine  employers  during  that 
six-month  time  period. 

The  "satisfactory  evidence" 
exception,  however,  applied  only  to  job 
applicants  who  could  document 
negative  pre-employment  or  periodic 
drug  test  results  within  the  previous  six 
months.  The  rule  did  not  allow  use  of 
a  negative  result  from  random, 
reasonable  cause  and  post-accident 
tests. 

A  "random  coverage"  exception 
allowed  employers  to  hire  an  individual 
without  requiring  a  pre-employment  test 
if  other  employers'  random  testing 
programs  had  covered  that  individual 
for  the  previous  twelve  months. 

The  '  random  coverage"  exception 
was  not  useful  to  a  large  number  of 
marine  employees  for  two  reasons.  First, 
the  1989  District  Court  decision  delayed 
implementation  of  random  testing, 
precluding  use  of  the  random  coverage 
exception.  Second,  even  if  random 
testing  had  gone  into  effect,  the 
exception  did  not  apply  to  any 
employee  who  did  not  work  for  an 
emp  oyer  long  enough  to  accumulate 
twelve  consecutive  months  of  coverage 
in  a  random  testing  program. 

The  testing  exceptions  as  vmtten  in 
the  1988  final  rule,  therefore,  did  not 
adequately  consider  the  unique  nature 
of  the  maritime  industry  and  did  not 
meet  marine  employers'  needs.  To 
enable  marine  employers  to  use  the 
testing  exceptions  as  intended,  the  Coast 
Guard  proposed  revising  these 
exceptions  in  a  February  19. 1991 
NPRM  (56  FR  6778).  The  Coast  Guard 
proposed  to  revise  the  "satisfactory 
evidence"  exception  to  allow  employers 
to  exempt  from  pre-employment  testing 
job  applicants  who  provided  satisfactory 
evidence  that,  within  the  past  six 
months,  they  had  passed  any  approved 
drug  test:  Random,  reasonable  cause, 
post-accident,  pre-employment  or 
periodic.  The  Coast  Guard  also 
proposed  to  revise  the  "random 
coverage"  exception  to  allow  employers 
to  exempt  from  pre-employment  testing 
those  job  applicants  who  provided 
satisfactory  evidence  that,  during  the 
previous  six  months,  they  were  subject 
to  a  random  testing  program  required  by 
46  CFR  part  16  for  a  total  of  at  least  90 
days  and  did  not  fail,  or  refuse  to 
participate  in,  a  chemical  test  for 
dangerous  drugs.  This  rulemaking 
contains  the  final  rule  for  these  drug 
testing  exceptions. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  eleven 
written  comments  in  response  to  the 
February  19, 1991.  notice  of  proposed 
rulemaking.  All  comments  were 
considered,  despite  the  fact  that  some 
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were  received  aitw  the  close  of  the 
applicable  comment  pariod. 

Retaining  Employer  Optna  to  Test 

Three  comments  agreed  that  a 
regulation  giving amployen  the  option 
to  forgo  testing  is  desirable. 

However,  they  did  not  want  the 
regulation  to  eliminate  what  they  said 
should  be  an  employer's  option  to 
require  applicants  to  undergo  pre- 
employment  testing.  One  comment 
stated  that  the  drug  crisis  in  America 
today  is  serious  anoi^  to  warrant  drug 
testing  each  time  an  individual  is 
employed,  and  that  nothing  in  the 
regulations  should  prohibit  an  employer 
from  requiring  a  pre-employment  drug 
test  for  all  new  employees. 

A  fourth  comment  added  that  Coast 
Guard  language  regarding  pre- 
employmei^t  testing  and  exceptions  to 
that  testing  was  contradictory.  While  the 
narrative  material  stated  that  the  Coast 
Guard  proposed  to  nmse  the  random 
coverage  paragraph  to  "allow" 
employers  to  take  advantage  of  the  two 
exceptions  to  pre-emplojTnent  testing, 
the  language  of  the  nlle  itself  stated 
"The  individual  is  not  required  to 
undergo  the  pre-employment  test 
if  •  •  *." 

Response:  The  1988  final  rule  (53  FR 
47067]  preamble  stated  that  the  Coast 
Guard  believes  pre-employment  testing 
is  a  necessary  component  of  an  effective 
anti-drug' program.  The  Coast  Guard 
acknowledges  that  needless,  redundant 
testing  could  result  if  all  job  applicants 
were  required  to  undergo  pre- 
employment  drug  testing.  Accordingly, 
exceptions  were  formulated  to  permit 
employers  to  hire  individuals,  without  a 
pre-employment  drug  lest,  under  the 
two  exceptions  discxissed  above. 

The  preamble  to  the  1968  final  rule 
also  stated,  at  53  FR  47074: 

Section  16.210  requires  that  no  one  be 
engaged,  employed  or  otherwise  given  a 
coiamttment  of  emplojinent  as  a 
crowmenAer  aboard  a  vessel  unless  that 
individual  passes  a  chemical  test  for 
dangerous  dmgs.  The  burden  rests  upon  the 
marine  empk^er  to  ensure  that  this 
requirement  is  meL  The  pre-employment  test 
may  he  waived  if  the  individual  can  prove 
that  he  or  sbe  has  passed  a  pre-employsient 
or  periodic  chemical  test  •  •  • 

The  Rule  clearly  places  the  burden  on 
the  employer  to  ensure  pre-employment 
tests  are  taken.  The  exceptions  were 
provided  to  relieve  employers  of 
potential  financial  burdens  for  pr*- 
employment  drug  testing  they  consider 
excessive. 

The  Coast  Guard  is  dianging  dw 
§  16.210{y  final  rule  language  to  reflect 
more  deirfy  that  the  exception  to 
testing  is  an  employer  option:  "Aa 


employer  may  waive  a  pre-employneRt 
test  required  for  a  job  applicant  by 
paragraph  ^aj  of  this  eectioD  if  the 
individual  provides s^isfactoty 
evidence  that  he  or  she  has:  •  *  * 

90  Days  fn  Six  Montfis 

Several  comments  said  that  maritime 
industry  business  cjrcles  and 
employment  practices  made  the 
requirements  of  being  subject  to  a 
coverage  period  of  90  days  in  a  six 
calendar  month  period  unrealisitic.  One 
comment  called  the  requirement 
"inequitable"  because  "many  seafarers' 
vacation  and  non-work  times  exceed  90 
days".  Some  comments  proposed 
changing  the  requirement  so  that  an 
employer  could  waive  a  test  for  an 
individual  who  was  covered  by  a 
random  testing  program  at  any  time 
during  the  previous  six  months, 
dropping  the  90-day  requirement.  One 
commenter  suggested  making  the 
requirement  60  days  within  a  240-day 
period.  Addressing  conditions 
particular  to  ttie  Great  Lakes,  one 
comment  found  that  winter  lay-up 
conditions  in  that  area  precluded 
marine  employers  there  from  using  the 
exception,  and  proposed  excluding  Ae 
period  January  IS  to  March  21  from  the 
six-month  timespw  or  exempting 
mariners  who  return  to  the  same 
employer  after  winter  lay-up. 
Conversely,  one  comment  suggested  that 
if  an  employee  had  been  in  a  random 
testing  pool  for  the  previous  six  months, 
but  had  not  actually  been  tested,  a  new 
employer  should  require  a  pre- 
employment  tes*. 

Response:  The  Coast  Guard  position 
stated  in  the  1988  final  rule  and  vaUd 
today  is  diat  an  effective  drug  tasting 
program  must  include  pre-employment 
testing.  The  Coast  Guard  %vishes  to 
balance  marine  safety  fM^ors  against  the 
concerns  of  marine  employers  about 
excessive  costs  and  retmndant  testing, 
and  seeks  a  workable  regulation  that 
will  retain  the  deterrent  value  desired. 
The  Coast  Guard's  position  is  that  this 
balance  can  be  maintained  by  changing 
the  requirement  from  90  days  to  60  days 
in  the  previous  six  months.  If  the 
reauirement  were  changed  to  allow  an 
individual  to  be  subject  to  a  random 
testing  program  fat  any  unspecified 
period  of  thna  within  the  previous  six 
months,  the  rule  could  cover  an 
individual  who  had  worked  for  only  a 
few  da>«  in  that  six-month  period,  an 
alternative  which  the  Coast  Guard  does 
not  view  as  providing  accmtable 
deterrent  value.  Although  mis  final 
rule's  requirament  does  iM>t  alleviate  the 
pre-employaoant  testing  burdaa  for  all 
marina  amployars.  it  does  reduoe 
excessive  tasting  and  unnecessary  costs 


for  some  segments  of  the  maritime 
industry  including  those  employers  who 
hire  mariners  on  a  4-month-on/4-month- 
off  schedule.  In  considering  the 
comments,  the  Coast  Guard  sou^  a 
suitable  compromise  between  requirii>g 
a  pre-emplojTnent  lest  at  every  hiring 
and  leaving  the  decision  totally  to  the 
discretion  of  the  employer.  It  would  not 
be  possible  to  please  every  omployer 
without  publishing  a  myriad  of  spedai- 
case  rules  or  without  diluting  the 
effectiveness  of  the  regulations. 

In  addition,  in  order  to  clarify  what  is 
meant  by  Ae  time  period  "six  months." 
the  language  is  being  changed  to  ''IBS 
days."  This  change  will  prevwnt  any 
misunderstandings  as  to  when  the 
period  of  a  "montfi'"  begins  or  ends.  185 
days  will  cover  the  longest  possible 
calendar  period  of  six  months. 

It  is  the  Coast  Guard's  position  that, 
due  to  the  nature  of  the  random  testing 
program,  participation  in  a  random  (est 
pool  is  sufficient  deterrent  for  an 
individual  to  refrain  from  drug  use. 
Therefore,  an  individual  who  had  fallen 
within  the  random  lesl  pool  guidelines 
but  had  not  actually  been  tested  may  be 
exempted  ftom  a  pre-employment  drug 
test  Again,  the  marine  employer  retains 
the  option  to  lest  any  job  applicant 
before  making  an  offer  of  employment 

Satisfactory  Evidence 

Two  comments  asked  that  the  rule 
provide  specific  criteria  for  the 
definition  of  "satisfactory  e\'idence**  in 
the  $  16.210(b1  requirement  Another 
stated  that  it  is  **•  •  *  questionable  as 
to  what  methods  are  available  for  the 
master  to  ascertain  the  validity  of 
another  company's  random  test 
program." 

flespo/ise  The  Coast  Guard's  position 
is  that  an  employer  should  have  the 
flexibility  to  determine  wtiat  is 
"satisfactory  evidence"  with  regard  to 
an  applicant's  drug  testing  status.  To 
define  "satisfactory"  in  other  than  this 
general  way  would  remove  the 
flexibihty  the  rule  inlands  to  give 
employers.  The  1988  final  rule  preamble 
states,  "The  burden  rests  upon  the 
marine  employer  to  ensure  that  this 
requirement  is  mat"  It  is  the  marine 
employer  who  must  be  satisfied  that  the 
evidence  presented  by  a  potential 
employee  is  vahd.  ourent  and  accurate. 

Section  16.210(1^1)    Exception 

No  comments  discussed  the  Coast 
Guard  proposal  to  add  random, 
reasonable  causa  and  poet-acddenl 
testing  to  the  hst  of  tesu  eligibla  for  the 
§  16.210(b)(1)  axoeption. 

Response:  Wording  in  the  final  rale 
will  remove  the  mention  of  pre- 
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employment  and  periodic  tests  as  the 
only  criteria  satisfying  this  exception. 

Miscellaneous  Comments 

One  comment  proposed  that  the  Coast 
Guard  link  Merchant  Mariner  Document 
application  renewals  with  drug  testing 
so  that  the  master  of  a  ship  knows  that 
"*  *  *  a  seaman  who  holds  a  valid 
USCG  document  has  in  fact  met  the  pre- 
employment  test  criteria."  Another 
comment  sought  to  have  all  drug  testing 
waived  for  small,  uninspected  vessels. 
Another  comment  recommended  use  of 
a  type  of  on-site  impairment-test. 

Response:  These  comments  either 
relate  to  issues  beyond  the  scope  of  this 
rulemaking  or  suggest  changes  to  the 
1988  final  rule  that  were  not  in  the 
Coast  Guard's  NPRM.  For  these  reasons, 
the  Coast  Guard  does  not  address  these 
comments  at  this  time. 

P(^riodic  Testing  Exceptions 

The  1988  final  rule  (46  CFR  16.220) 
required  that  a  chemical  test  for 
dangerous  drugs  be  conducted 
whenever  a  physical  examination  is 
required  by  this  subchapter's 
regulations.  It  provided  the  same 
exceptions  to  the  periodic  testing 
requirement  as  to  the  pre-employment 
testing  requirement.  One  exception,  46 
CFR  16.220(b)(l},  ehminated  the  need 
for  a  periodic  test  if  an  individual  can 
prove  that  he  or  she  has  passed  a  pre- 
employment  or  periodic  chemical  test 
for  dangerous  drugs  within  the  previous 
six  months.  The  second  exception,  46 
CFR  16.220(b)(2).  applied  to  individuals 
who  have  been  subject  to  an  employer's 
random  testing  program  for  the  previous 
twelve  months.  The  Coast  Guard  NPRM 
proposed  revising  its  §  16.220  periodic 
testing  exceptions  to  parallel  the 
proposed  §  16.210  exceptions  to  pre- 
employment  testing,  i.e.  adding  random, 
reasonable  cause  and  post-accident 
testing  to  the  tests  which  will  satisfy  the 
§  16.220(b)(1)  exception  and  changing 
the  requirement  in  §  16.220(b)(2)  to  90 
days  within  a  six-month  period. 

The  public  did  not  submit  comments 
on  the  proposed  revision  of  the  periodic 
testing  exception.  The  Coast  Guard  is 
revising  46  CFR  16.220(b)(1)  to  have  it 
parallel  the  pre-employment  exceptions 
contained  in  revised  46  CFR 
16.210(b)(1)  and  is  revising  46  CFR 
16.220(b)(2)  to  60  days  within  a  185-day 
period  for  consistency  with  revised  46 
CFR  16.210(b)(2). 

Technical  Amendments 

This  final  rule  also  corrects  erroneous 
references  contained  in  46  CFR  parts  4 
and  16  to  the  Department  of 
Transportation's  "Procedures  for 
Transportation  Workplace  Drug  Testing 


Programs"  (49  CFR  part  40).  The  cross- 
references  in  46  CFR  4.06-50, 16.105, 
and  16.370  are  corrected  to  refer  to  the 
duties  and  responsibilities  of  the 
Medical  Review  Officer  contained  in  49 
CFR  40.33.  The  cross-references  in  46 
CFR  16,350  and  16.360  are  corrected  to 
refer  to  the  laboratory  analysis 
procedures  of  49  CFR  40.29.  These 
corrections  were  not  included  in  the 
NPRM  preceding  this  final  rule. 
However,  these  amendments  represent 
merely  technical  corrections  to  cross- 
references  in  the  Code  of  Federal 
Regulations.  Accordingly,  the  Coast 
Guard  finds  that  good  cause  exists 
under  5  U.S.C.  553(b)  to  publish  these 
corrections  without  notice  and 
comment. 

Regulatory  Evaluation 

This  final  rule  is  considered  to  be 
non-major  under  Executive  Order 
12291.  However,  it  is  considered  to  be 
significant  under  the  DOT  regulatory 
pohcies  and  procedures  (44  FR  11304; 
February  26, 1979)  because  of 
controversy  surrounding  chemical  drug 
testing,  substantial  public  interest,  and 
litigation.  This  revision  to  46  CFR  part 
16  will  provide  some  relief  to  employers 
and  employees  of  the  burden  of  frequent 
pre-employment  and  periodic  testing.  A 
regulatory  analysis  of  the  economic 
impact  of  drug  testing  accompanied  the 
November  21, 1988,  final  rule  (53  FR 
47064).  It  determined  that  total  annual 
pre-employment  testing  costs  would  be 
$1.01  million  and  that  the  total  annual 
periodic  testing  costs  would  be 
$470,260.  The  economic  impact 
analysis,  however,  did  not  anticipate  the 
costs  associated  with  the  suspension  of 
the  random  testing  rules  due  to  the  1989 
court  order  and  the  resulting  increase  in 
required  pre-employment  and  periodic 
tests.  By  reducing  the  number  of  tests 
required,  this  rule  will  reduce  the  actual 
costs  to  the  maritime  industry  for  drug 
testing  and  will  bring  the  total  costs 
closer  to  the  original  estimates. 

Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  review  of  proposed  rules  to 
assess  their  impact  on  small  business.  In 
consideration  of  the  cost  information 
discussion  under  the  regulatory 
analysis,  the  Coast  Guard,  in  its  1988 
final  rule,  concluded  that  the  rule  could 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
At  that  time,  the  Coast  Guard  provided 
viable  alternatives  for  small  employers 
to  adopt  which  would  reduce  the  cost 
of  compliance  while  achieving  the 
levels  of  protection  sought  by  these 
rules.  The  Regulatory  Flexibility  Act 


analysis  conducted  in  accordance  with 
that  final  rule  remains  valid. 

Collection  of  Information 

This  revision  contains  no  additional 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq).  The  paperwork 
associated  with  this  part  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  number  2115-0574. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  has  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment.  The 
authority  to  require  programs  for 
chemical  drug  and  alcohol  testing  of 
commercial  vessel  personnel  has  been 
committed  to  the  Coast  Guard  by 
Federal  statutes.  This  final  rule  does, 
therefore,  preempt  State  and  local 
regulations  regarding  drug  testing 
programs  requiring  tiie  testing  of 
employees  onboard  U.S.  vessels. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
the  rule  is  categorically  excluded  fi-om 
further  environmental  documentation. 
This  is  an  administrative  regulation 
which  clearly  has  no  environmental 
impacts. 

List  of  Subjects 

46  CFR  Part  4 

Administrative  practice  and 
procedure,  Alcohol  abuse,  Drug  abuse. 
Drug  testing.  Investigations,  Marine 
safety.  National  Transportation  Safety 
Board,  Nuclear  vessels.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

46  CFR  Part  16 

Drug  testing.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  4  and  16  as  follows: 

PART  4-MARINE  CASUALTIES  AND 
INVESTIGATIONS 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  43  U.S.C.  1333; 
46  U.S.C.  2103,  2306,  6101. 6301,  6305;  50 
U.S.C.  198;  49  CFR  1.46,  except  subpart  4.40 
for  which  the  authority  is:  49  U.S.C 
1903(a)(1)(E);  49  CFR  1.46. 
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2.  In  §  4.06-50,  paragraph  (b)  is 
revised  to  read  as  follows: 

S  4.06-50    Specimen  analysis  and  follow- 
up  procedures. 

(b)  Reports  shall  be  sent  to  the 
Medical  Review  Officer  meeting  the 
requirements  of  49  CFR  40.33.  as 
designated  by  the  marine  employer 
submitting  the  specimen  for  testing. 
Wherever  a  urinalysis  report  indicates 
the  presence  of  a  dangerous  drug  or 
drug  metabolite,  the  Medical  Review 
Officer  shall  review  the  report  as 
required  by  49  CFR  40.33  and  submit 
his  or  her  findings  to  the  marine 
employer.  Blood  test  reports  indicating 
the  presence  of  alcohol  shall  be 
similarly  reviewed  to  determine  if  there 
is  a  legitimate  medical  explanation. 


PART  16— CHEMICAL  TESTING 

3.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  7101, 
7301  and  7701;  49  CFR  1.46. 

4.  In  §  16.105.  the  definition  of  Fai7s 
a  chemical  test  for  danj9'vus  drugs  is 
revised  to  read  as  follows: 

1 18.105    Definitions  of  temts  used  in  this 
part 


Foils  a  chemical  test  for  dangerous 
drugs  means  the  test  result  is  reported 
as  positive  for  the  presence  of  dangerous 
drugs  or  drug  metabolites  in  an 
individual's  system  after  a  Medical 
Review  Officer's  review  in  accordance 
with  49  CFR  40.33. 

5.  Section  16.210  is  revised  to  read  as 
follows: 


S 1 6^1 0    Pr»«mployment  testing 
requirements. 

(a)  No  marine  employer  shall  engage, 
employ,  or  otherwise  give  a 
commitment  of  employment  to,  any 
individual  to  serve  as  a  crewmember 
unless  the  individual  passes  a  chemical 
test  for  dangerous  drugs  for  that 
employer. 

(b)  An  employer  may  waive  a  pre- 
employment  test  required  for  a  job 
applicant  by  paragraph  (a)  of  this 
section  if  the  individual  provides 
satisfactory  evidence  that  he  or  she  has: 

(1)  Passed  a  chemical  test  for 
dangerous  drugs,  required  by  this  part.        ,J!^ 


within  the  previous  six  months  with  nq, 
subsequent  positive  drug  tests  during 
the  remainder  of  the  six-month  period: 
or 

(2)  During  the  previous  185  days  been 
subject  to  a  random  testing  program 
required  by  §  16.230  for  at  least  60  days 
and  did  not  fail  or  refuse  to  participate 
in  a  chemical  test  for  dangerous  drugs 
required  by  this  part. 

6.  In  §  16.220,  paragraphs  (b)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

f  1 6,220    Periodic  testing  requirements. 

(b)*  •  • 

(1)  Passed  a  chemical  test  for 
dangerous  drugs,  required  by  this  part, 
within  the  previous  six  months  with  no 
subsequent  positive  drug  tests  during 
the  remainder  of  the  six-month  period; 
or 

(2)  During  the  previous  185  days  been 
subject  to  a  random  testing  program 
required  by  8 16.230  for  at  least  60  days 
and  did  not  fail  or  refuse  to  participate 
in  a  chemical  test  for  dangerous  drugs 
required  by  this  part. 

7.  Section  16.350  is  revised  to  read  as 
follows: 


§  16.3S0    Specimen  analysis. 

(a)  Each  specimen jhall  be  analyzed 
in  accordance  with  #CFR  40.29,'which 
requires  testing  for — 

(1)  Marijuana; 

(2)  Cocaine; 

(3)  Opiates; 

(4)  Phencychdine  (PCP);  and 

(5)  Amphetamines. 

(b)  A  specimen  which  indicates  the. 
presence  of  a  dangerous  drug  at  a  level 
equal  to  or  exceeding  the  levels 
established  in  49  CFR  4Qja.i&  reported 
to  the  MedieatTleview  Officer  )as 
positive/'^ 

S  16.360.  paragraph  [i]  is  revised 
as  follows: 


f  1 6.360    Specimen  anatysis  reports. 

(a)  The  laboratory  shall  report  all  test 
results  as  required  by  49  CFR  40.29(g). 
Reports  are  made  v^nthin  an  average  of 
five  days  after  receipt  of  a  specimen  by 
the  laboratory. 

9.  In  §  16.370.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

116.370    Medical  review  officer. 

(a)  The  employer  shall  designate  or 
appoint  a  Medical  Review  Officer 
(MRO)  meeting  the  qualifications  of  49 
CFR  40.33.  If  the  employer  does  not 
have  a  qualified  individual  on  staff  to 
serve  as  MRO.  the  employer  may 
contract  for  the  provision  of  MRO 
services  as  part  of  its  drug  testing 
program. 

(b)  The  MRO  shall  review  and 
interpret  each  confirmed  positive  test 
result  in  accordance  with  49  CFR  40.33. 
*        •        •        •        • 

Dated:  May  23. 1993. 
rW.Klme. 

Admiral,  U.S.  Coast  Guard.  Commandant. 
IFR  Doc.  93-12733  Filed  5-27-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Mission  Valley  Power  Utility,  Montana 
ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
has  been  informed  that  the  Bonneville 
Power  Administration  (BPA)  is 
proposing  to  raise  its  wholesale  power 
rates  (preference  customer  priority  firm 
rate).  The  increase,  which  would  go  into 
effect  October  1, 1993,  for  a  two  year 
period,  is  for  BPA's  utility  customers 
who  purchase  wholesale  power. 
Accordingly,  the  Bureau  of  Indian 
Affairs  (BIA)  is  giving  notice  that  local 
rates  at  Mission  Valley  Power  (MVP) 
will  be  adjusted  to  reflect  the  increased 
costs  of  power  purchased  from  the  BPA. 
Currently,  BPA  supplies  the  MVP's 
wholesale  power  requirements.  The  rate 
increase  will  impact  only  the  energy 
rate  of  the  various  rate  classes.  The 
demand  rate  for  the  small  commercial 
and  large  commercial  rate  class  will 
remain  unchanged.  The  horsepower 
charge  for  the  irrigation  class  will 
remain  unchanged.  The  $11.00  basic 
charge  for  the  residential  and  the  #2 
general  class  will  remain  unchanged  but 
the  kilowatt  hours  included  in  the  basic 
charge  will  decline  slightly. 
DATES:  The  effective  date  of  the 
proposed  BPA  rate  increase  in  October 
1. 1993  which  is  also  the  date  MVP  will 
adjust  its  rates  accordingly. 
ADDRESSES:  Interested  parties  may 
submit  comments  to  BIA;  Attention: 
Thomas  J.  Crooks,  General  Engineer, 
Portland  Area  Office,  911  ME  11th 


Avenue,  Portland.  Oregon  97232-4169. 
Comments  should  be  submitted  within 
30  days  of  publication  of  the  Federal 
Register.  The  BPA  is  also  seeking  input 
on  its  proposed  rates  and  those 
comments  may  be  addressed  to:  Shirley 
Price,  Public  Involvement  Manager, 
ALP.  P.O.  Box  3621.  Portland,  Oregon 
97208.  Comments  addressed  to  BPA 
should  be  submitted  prior  to  June  25, 
1993.  Subsequently,  the  BPA  will 
release  a  draft  record  of  decision  on  its 
proposed  increase. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Indian  Affairs;  Attention: 
Thomas  J.  Crooks,  General  Engineer, 
Portland  Area  Office,  911  NE  11th 
Avenue,  Portland,  Oregon  92732-4169, 
(503)  231-6178.  or  Bill  Rauch.  General 
Manager  of  Mission  Valley  Power,  P.O. 
Box  890,  Poison,  Montana  59860-0890, 
(406) 833-5361,  or  1-800-823-3758 (in- 
state Watts). 

SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;  the  Act  of  August  7. 1946, 
c.  802.  sec.  3  (60  Stat.  895;  25  U.S.C. 
385c);  the  Act  of  May  25,  1948  (62  Stat. 
269);  and  the  Act  of  December  23, 1981, 
sec.  112  (95  Stat.  1404). 

This  notice  of  proposed  power  rate 
adjustment  and  related  information  is 
published  under  the  authority  delegated 
to  the  Commissioner  of  Indian  Affairs 
and  the  Deputy  Commissioner  by  the 
Secretary  of  the  interior  in  Secretarial 
Order  No.  3150,  section  7b.  and  in 
accordance  with  25  CFR  175.13.  which 
provides  for  the  adjustment  of  electric 
power  rates  to  relect  changes  in  the  cost 
of  purchased  power  or  energy. 


On  January  8. 1993,  the  BPA  proposed 
an  11.6  percent  increase  in  its 
preference  customer  priority  firm  rate. 
More  than  a  third  of  the  proposed 
increase  is  due  to  BPA's  increased 
obligations  for  fish  and  wildlife  under 
the  Endangered  Species  Act  and  the 
Northwest  Power  Planning  and 
Conservation  Act.  Other  factors  cited  by 
BPA  as  cause  for  the  increase  include 
the  need  to  add  new  power  resources  in 
the  Northwest  and  the  need  to  replace 
revenues  drained  by  severe  and  unusual 
events,  such  as  the  drought  and  low 
aluminum  prices.  The  actual  level  of  the 
proposed  rate  increase  could  be  higher 
or  lower  than  the  current  proposed  11.6 
percent  based  on  variables  such  as  the 
weather,  the  economy,  salmon  recovery 
requirements  under  the  Endangered 
Species  Act  and  the  closing  of  the 
Trojan  Nuclear  Plant.  Therefore,  BIA  is 
providing  a  range  of  potential  rate 
increases  pending  BPA's  draft  record  of 
decision  which  will  be  released  on  June 
25. 1993.  The  determination  of  a  final 
rate  will  be  filed  with  the  Federal 
Energy  Regulatory  Commission  (FERC) 
on  August  2, 1993. 

The  previous  MVP  rate  increase. 
Federal  Register,  Volume  58,  No.  12, 
January  21, 1993,  reflected  a  power  rate 
adjustment  based  on  the  increased  cost 
of  power  from  Montana  Power  Company 
(NffC).  The  MPC  cost  increase  was 
authorized  under  the  company's  FERC 
license. 

The  following  table  illustrates  the 
potential  rate  increase  depending  on  the 
percent  of  increase  implemented  by 
BPA  and  passed  onto  MVP  customers. 


Wholesale  Power  Rate  Increase  From  Bonneville  (BPA)  to  Mission  Valley  Power 


Required  ctianges  to  retail  rates  by  rate  dass 


Residential: 

Basic  charge 

(Includes  KWH)  

Energy  charge 

*2  General: 

Basic  charge 

(Indude  KWH)  , 

Energy  charge 

Irrigation: 

Horsepower  charge  (/HP) 

Ejiergy  charge 

Small  &  large  commercial: 

Basic  charge 

Minimum  charge 

Dennand  charge 

Energy  ctiarge: 

First  18,000  KWH 

Over  18,000  KWH  ..... 
Area  lights  on  existing  poles: 

7000  lumen  unit,  MV 

20000  lumen  unit,  MV 


Present  rate 


$11.00 

137 

0.04385 

11.00 

116 

0.05170 

10.30 
0.03450 

None 

38.00 

3.80 

0.04145 
0.03338 

6.65 
9.27 


Projected  Increase 


11.6% 


$11.00 

130 

0.04633 

11.00 

111 

0.(»418 

10.30 
0.03698 

None 

38.00 
3.80 

0.04393 
0.03586 

6.84 
9.54 


13.0% 


$11.00 

129 

0.04663 

11.00 

110 

0.05448 

10.30 
0.03728 

Nor>e 

38.00 

3.80 

0.04423 
0.03616 

7.04 
9.82 


16.0% 


$11.00 

127 

0.04727 

11.00 

109 

0.05512 

10.30 
0.03792 

None 

38.00 

3.80 

0.04487 
0.03616 

7.25 
10.10 


19.0% 


$11.00 

125 

O.0J4791 

11.00 

108 

0.05576 

10.30 
0.03856 

None 

38.00 

3.80 

0.04551 
0.3744 

7.46 

10.40 
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Wholesale  Power  Rate  Increase  From  Bonneville  (BPA)  to  Mission  Valley  Power— Continued 


Requtrsd  changes  to  retail  rates  t)y  rate  class 


9000  lumer^  ur*.  HPS 

22000  lumen  unit  HPS 

Area  lights  installed  w/new  pole: 

7000  lumen  ur^it,  MV 

20000  lumen  unit.  MV 

9000  lumen  unit,  HPS  

22000  lumen  unit  HPS 


Present  rate 


6.00 
8.18 

628 

10.90 

7.63 

9.81 


The  potential  rate  increases  and  the 
impact  on  the  retail  rates  are  illustrated 
by  the  following  bill  comparisons  for  a 
residential  customer  using  1200  kwh's 
of  energy: 


Projected  increase 


11.6% 


6.17 
8.42 

8.52 
11.22 

7.85 
10.10 


13.0% 


6.36 
8.66 

8.77 

11.54 

8.08 

10.39 


16.0% 


6.54 
8.92 

9.03 

11.88 

832 

10.69 


19.0% 


6.73 
9.18 

9.29 
1223 

8.56 
11.01 


Rate  dass 

Cost  of  1200  KWH 

Price  per  KWH 

Current  rate 
$.04385 

With  11.6% 
increase 
$.04633 

With  13.0% 
increase 
$04663 

With  16.0% 
Increase 
$04727 

With  19.0% 
increase 
$04791 

Residential 

$57.61 

$60.25 

$60.57 

$61.25 

$61.93 

Rate  dass 

MVP's  cur- 
rent rate 
$.05170 

With  a  BPA 

11  6% 
$.05418 

With  a  BPA 

13.0% 

$.05448 

With  a  BPA 

16.0% 

$.05512 

With  a  BPA 

19.0% 

$.05576 

#2  General 

$67.04 

$69.73 

$70.06 

$70.75 

$71.44 

The  BPA  last  raised  its  rates  in  1991 
by  2.7  percent.  In  the  ten  year  period 
since  1983.  BPA  rates  have  increased  by 
less  than  9  percent.  The  BPA  rate 
proposal  also  provides  a  mechanism  for 
further  rate  adjustment  of  up  to  10 
percent  if,  during  the  next  two  years,  the 
agency's  financial  reserves  fall  below 


the  level  needed  to  assure  full  payment 
on  its  debt. 

Future  Action:  The  BIA  and  MVP  will 
publish  a  final  rate  notice  once  the  BPA 
files  the  final  rate  with  FERC  Notice  of 
the  final  rate  will  be  placed  in  the 
Federal  Register  and  also  in  local 


newspapers  within  the  MVP  service 
area. 

Dated:  May  17, 1993. 

Woodrow  W.  Hopper  Jr^  . 

Acting  Deputy  Commissioner  o{ Indian 
Affairs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA  530-Z-9J-W7:  FRL-4658-5] 

Guidance  to  Hazardous  Waste 
Generators  on  the  Elements  of  a  Waste 
Minimization  Program 

AGENCY:  Environmental  Protection 

Agency  [EPA). 

ACTION:  Interim  final  guidance. 

SUMMARY:  EPA  is  committed  to  a 
national  policy  for  hazardous  waste 
management  that  places  the  highest 
priority  on  waste  minimization.  To  this 
end,  EPA  is  today  providing  interim 
final  guidance  to  assist  hazardous  waste 
generators  and  owners  and  operators  of 
hazardous  waste  treatment,  storage,  or 
disposal  facilities  to  comply  with  the 
waste  minimization  certification 
requirements  of  sections  3002(b)  and 
3005(b)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  42 
U.S.C.  6922(b)  and  6925(h). 

Section  3002(b)  requires  generators  of 
hazardous  waste  to  certify  on  their 
hazardous  waste  manifests  that  they 
have  a  waste  minimization  program  in 
place.  Section  3005(h)  requires  owners 
and  operators  of  facilities  that  receive  a 
permit  for  the  treatment,  storage,  or 
disposal  of  hazardous  waste  on  the 
premises  where  such  waste  was 
generated  to  make  the  same  certification 
no  less  often  than  annually. 

EPA  believes  waste  minimization 
programs  should  incorporate,  in  a  way 
that  meets  individual  organizational 
needs,  the  following  basic  elements 
common  to  most  good  waste 
minimization  programs:  (1)  Top 
management  support;  (2) 
characterization  of  waste  generation  and 
waste  management  costs;  (3)  periodic 
waste  minimization  assessments;  (4) 
appropriate  cost  allocation;  (5) 
encouragement  of  technology  transfer, 
and  (6)  program  implementation  and 
evaluation.  Thus,  generators  and  owners 
and  operators  of  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  should  use  these  elements  to 
design  multimedia  pollulion  prevention 
programs  directed  at  preventing  or 
reducing  wastes,  substances,  discharges 
and/or  emissions  to  all  environmental 
media — air,  land,  surface  water  and 
ground  water. 

EPA  is  publishing  this  guidance  as  an 
interim  final  version,  and  solicits 
further  public  comments  on  it. 
However,  until  the  guidance  is 
finalized,  persons  should  use  it  in 
developing  their  waste  minimization 
programs  in  place. 


DATES:  EPA  urges  all  interested  parties 
to  comment  on  this  interim  final 
guidance,  in  writing,  by  July  27. 1993. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to:  RCRA  Information  Center 
(OS-305),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460. 

Place  the  docket  number  F-93- 
WMIF-FFFFF  on  your  comments. 

Commenters  who  wish  to  submit  any 
information  they  wish  to  claim  as 
Confidential  Business  Information  must 
submit  an  original  and  two  copies, 
under  separate  cover,  to:  Document 
Control  Officer  (OS-312>,  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
IX:  20460. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Becky  Cuthbertson,  Office  of  Solid 
Waste,  703-308-6447.  or  the  RCRA 
Hotline,  toll  free  at  (800)  424-9346.  TDD 
(800) 553-7672. 

SUPPLEMENTARY  INFORMATION: 

Guidance  to  Hazardous  Waste 
Generators  on  the  Elements  of  a  Waste 
Minimization  Program 

I.  Purpose 

The  purpose  of  today's  notice  is  to 
provide  guidance  to  hazardous  waste 
generators  and  owners  and  operators  of 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  on  what  constitutes  a 
waste  minimization  "program  in  place." 
in  order  to  comply  with  the  certification 
requirements  of  sections  3002(b)  and 
3005(h)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  42 
U.S.C  6922(b)  and  6925(h).  Section 
3002(b)  requires  hazardous  waste 
generators  who  transport  their  wastes 
off-site  to  certify  on  their  hazardous 
waste  manifests  that  they  have  programs 
in  place  to  reduce  the  volume  or 
quantity  and  toxicity  of  hazardous  waste 
generated  to  the  extent  economically 
practicable.  Certification  of  a  waste 
minimization  "program  in  place"  is  also 
required  as  a  condition  of  any  permit 
issued  under  section  3005(h)  for  the 
treatment,  storage,  or  disposal  of 
hazardous  waste  at  facilities  that 
generate  and  manage  hazardous  wastes 
on-site.  This  guidance  fulfills  a 
commitment  made  by  EPA  in  its  1986 
report  to  Congress  *  entitled  The 
Minimization  of  Hazardous  Waste  (EPA/ 
53&-SW-86-033,  October  1986)  to 
provide  additional  information  to ' 


'  51  FR  44fl«3  (December  11. 1986).  Notice  of 
AvallabiUty  of  the  report  to  Congreu  on  waste 
minimization. 


generators  on  the  meaning  of  the 
certification  requirements  placed  in 
HSWA. 

Additionally,  EPA  published  in  the 
Federal  Register,  on  January  26, 1989 
(54  FR  3845),  a  proposed  policy 
statement  on  source  reduction  and 
recycling.  This  policy  commits  the 
Agency  to  a  preventive  strategy  to 
reduce  or  eliminate  the  generation  of 
environmentally-harmful  pollutants 
which  may  be  released  to  the  air.  land, 
surface  water  or  ground  water.  We 
further  proposed  to  incorporate  this 
preventive  strategy  into  EPA's  overall 
mission  to  protect  human  health  and  the 
environment  by  making  source 
reduction  a  priority  for  every  aspect  of 
Agency  decision-making  and  planning, 
with  environmentally-sound  recycling 
as  a  second  and  higher  priority  over 
treatment  and  disposal.  Today's  notice 
is  an  important  step  in  implementing 
this  policy  with  respect  to  hazardous 
wastes  regulated  under  RCRA. 

EPA  has  taken  the  January  26, 1989 
proposed  pollution  prevention  policy 
statement  two  steps  further:  By 
publishing  a  "Pollution  Prevention 
Strategy"  in  the  February  26, 1991 
Federal  Register  (56  FR  7849),  and  by 
proposing  the  creation  of  a  program  that 
would  encourage  and  publicly  recognize 
environmental  leadership,  and  would 
promote  pollution  prevention  in 
manufacturing  in  the  January  15, 1993 
Federal  Register  (58  FR  4802). 

//.  Background 

A.  Statutory  Intent  and  Requirements 
and  Definition  of  Waste  Minimization 

In  the  past,  the  predominant  practice 
used  by  manufacturing,  commercial  and 
other  facilities  that  generate  hazardous 
waste  has  been  "end  of  pipe"  treatment 
or  land  disposal  of  hazardous  and 
nonhazardous  wastes.  While  this 
approach  has  provided  substantial 
progress  in  improving  the  quality  of  the 
environment,  there  are  limits  as  to  how 
much  environmental  improvement  can 
be  achieved  using  methods  which 
manage  pollutants  after  they  have  been 
generated. 

With  the  passage  of  HSWA  in  1984, 
Congress  established  a  significant  new 
policy  concerning  hazardous  waste 
management.  Specifically.  Congress 
declared  that  the  reduction  or 
elimination  of  hazardous  waste 
generation  at  the  source  should  take    - 
priority  over  the  management  of 
hazardous  wastes  after  they  are 
generated.  In  particular,  section  1003(b), 
42  U.S.C.  6902(b),  of  RCRA  the  Congress 
declares  it  to  be  the  national  policy  of 
the  United  States  that,  wherever 
feasible,  the  generation  of  hazardous 
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waste  is  to  be  reduced  or  eliminated  as 
expeditiously  as  possible.  Waste  that  is 
nevertheless  generated  should  be 
treated,  stored,  or  disposed  of  so  as  to 
minimize  the  present  and  future  threat 
to  human  health  and  the  environment. 

In  this  declaration.  Congress 
established  a  clear  national  priority  for 
eliminating  or  reducing  the  generation 
of  hazardous  wastes.  At  the  same  time, 
however,  the  national  policy  recognized 
that  some  wastes  will  "nevertheless"  be 
generated,  and  such  wastes  should  be 
managed  in  a  way  that  "minimizes" 
present  and  future  threat  to  human 
health  and  the  environment. 

In  1990.  Congress  further  clarified  the 
role  of  pollution  prevention  in  the 
nation's  environmental  protection 
scheme,  by  passing  the  Pollution 
Prevention  Act  (Pub.  L.  101-508,  42 
U.S.C.  13101,  et  seq.).  In  section  6602(b) 
of  this  law,  42  U.S.C.  13101(b).  Congress 
stated  that  national  policy  of  the  United 
States  is  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible;  pollution  that  cannot 
be  prevented  should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  environmentally  safe  manner 
whenever  feasible;  and  disposal  or  other 
release  into  the  environment  should  be 
employed  only  as  a  last  resort  and 
should  be  conducted  in  an 
environmentally  safe  manner. 

Thus,  Congress  set  up  a  hierarchy  of 
management  options  in  descending 
order  of  preference:  prevention, 
environmentally  sound  recycling, 
environmentally  sound  treatment,  and 
environmentally  sound  disposal. 

EPA  believes  that  waste 
minimization,  the  term  employed  by 
Congress  in  the  RCRA  statute,  includes 
(1)  source  reduction,  and  (2) 
environmentally  soimd  recycling.  (See 
later  discussion  for  further  clarification 
of  which  types  of  recycling  are  not 
waste  minimization.) 

The  first  category,  source  reduction,  is 
defined  in  section  6603(S)(A)  of  the 
Pollution  Prevention  Act.  42  U.S.C. 
13102(5)(a),  as  any  practice  which  (i) 
reduces  the  amount  of  any  hazardous 
substance,  pollutant,  or  contaminant 
entering  any  waste  stream  or  otherwise 
released  into  the  environment 
(including  fugitive  emissions)  prior  to 
recjrchng,  treatment,  or  disp<»al;  and 

(li)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

The  term  includes  equipment  or 
technology  modifications,  process  or 
procedure  modifications,  reformulation 
or  redesign  of  products,  substitution  of 
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raw  materials,  and  improvements  in 
housekeeping,  maintenance,  training,  or 
inventory  control. 

EPA  believes  this  definition  is 
appropriate  for  use  in  identifying 
opportunities  for  source  reduction 
under  RCRA. 

The  second  category,  environmentally 
sound  recycling,  is  the  next  preferred 
alternative  for  managing  those 
pollutants  which  cannot  be  reduced  at 
the  source.  In  the  context  of  hazardous 
waste  management,  there  are  certain 
practices  or  activities  which  the 
hazardous  waste  regulations  define  as 
"recycling."  The  definitions  for 
materials  that  are  "recycled"  are  found 
in  Title  40  of  the  Code  of  Federal 
Regulations.  §  261.1(c).  A  "recycled" 
material  is  one  which  is  used,  reused,  or 
reclaimed.^  A  material  is  "used  or 
reused"  if  it  is  (i)  employed  as  an 
ingredient  (including  use  as  an 
intermediate)  in  an  industrial  process  to 
make  a  product  (for  example, 
distillation  bottoms  from  one  process 
used  as  feedstock  in  another  process) 
•  •  •  or  (ii)  employed  in  a  particular 
function  or  application  as  an  effective 
substitute  for  a  commercial 
product*  •  ** 

A  material  is  "reclaimed"  If  it  is 
"processed  to  recover  a  usable  product, 
or  if  it  is  regenerated."* 

On  the  other  hand,  the  regulations 
define  "treatment"  and  "disposal"  as 
follows: 

Treatment  means  any  method,  technique, 
or  process.  Including  neutralization, 
designed  to  change  the  physical,  chemical,  or 
biological  character  or  composition  of  any 
hazardous  waste  so  as  to  neutralize  such 
waste,  or  so  as  to  recover  energy  or  material 
resources  from  the  %»raste.  or  so  as  to  render 
such  waste  non-hazardous,  or  less  hazardous: 
safer  to  transport,  store,  or  dispose  of;  or 
amenable  for  recover^',  amenable  for  storage, 
or  reduced  in  volume.' 

Disposal  means  the  discharge,  deposit, 
injection,  dumping,  spilling,  leaking,  or 
placing  of  any  solid  waste  or  hazardous 
waste  into  or  on  any  land  dr  water  so  that 
such  solid  waste  or  hazardous  waste  or  any 
constituent  thereof  may  enter  the 
environment  or  be  emitted  into  the  air  of 
discharged  into  any  waters,  including  ground 
waters.* 

Some  readers  of  today's  guidance  may 
question  whether  certain  types  of 
recycling  are  within  the  concept  of 
waste  minimization.  EPA  believes  that 
recycling  activities  closely  resembling 

'40CFR261.1(cM7). 

'40CFR261.1(cM5). 

•40CFR261.1(cK4). 

'40  CFR  290  10.  Mo»(  type*  of  rwrycUng  va  in 
fact  claMlfisd  as  treatment  (sm  4«  FR  at  14S02- 
14S04.  April  4. 1M3).  and  soma  also  ma«t  tha 
definition  of  disposal. 

*40CFR2«0.T0. 


conventional  waste  management 
activities  do  not  constitute  waste 
minimization.  . 

Treatment  for  the  purposes  of 
destruction  or  disposal  is  not  part  of 
waste  minimization,  but  is.  rather,  an 
activity  that  occurs  after  the 
opportimities  for  waste  minimization 
have  been  pursued.'  When  source 
reduction  and  recycling  opportunities 
are  exhausted  to  the  extent 
economically  practicable,  EPA  has  set 
standards  for  the  treatment,  storage  and 
disposal  of  hazardous  wastes.  Treatment 
may  be  either  thermal  (i.e.,  > 

incineration),  chemical,  or  biological, 
especially  for  organic  hazardous  wastes. 
Where  destruction  methods  for 
treatment  are  not  available  or 
ineffective,  immobilization 
(stabilization)  is  often  effective, 
especially  for  inorganic  hazardous 
wastes. 

Transfer  of  hazardous  constituents 
from  one  environmental  medium  to 
another  also  does  not  constitute  waste 
minimization.  For  example,  the  use  of 
an  air  stripper  to  evaporate  volatile 
organic  constituents  from  an  aqueous 
waste  only  shifts  the  contaminant  from 
water  to  air.  Furthermore,  concentration 
activities  conducted  solely  for  reducing 
volume  does  not  constitute  waste 
minimization  unless,  for  example, 
concentration  of  the  waste  is  an  integral 
setup  in  the  recovery  of  useful 
constituents  prior  to  treatment  and 
disposal.  Similarly,  dilution  as  a  means 
of  toxicity  reduction  would  not  be 
considered  waste  minimization,  unless 
dilution  is  a  necessary  step  in  a  recovery 
or  a  recycling  operation. 

EPA  nrmly  believes  that  waste 
minimization  will  provide  additional 
environmental  improvements  over  "end 
of  pipe"  control  practices,  often  with 
the  added  benefit  of  cost  savings  to 
generators  of  hazardous  waste  and 
reduced  levels  of  treatment,  storage  and 
disposal.  Waste  minimization  has 
already  been  shown  to  result  in 
significant  benefits  for  industry,  as 
evidenced  in  numerous  success  stories 
documented  in  available  literature. 

The  benefits  that  accrue  to  facilities 
that  pursue  waste  minimization  often 
include: 

(1)  Minimizing  quantities  of 
hazardous  waste  generated,  thereby 
reducing  waste  management  and 
compliance  costs  and  improving  the 
protection  of  human  health  and  the 
environment; 

(2)  Reducing  or  eliminating 


'  It  Is.  of  coursa.  not  always  easy  to  distinguish 
racycling  (eovironmanlally  sound  or  otherwisaj 
from  convantiooal  traatment  S«a  96  FR  at  7143 
(February  21. 1991);  53  FR  at  522  (January  8. 19«8). 
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inventories  and  possible  releases  of 
"hazardous  chemicals;" 

(3)  Possible  decrease  in  future 
Superfund  and  RCRA  liabilities,  as 
well  as  future  toxic  tort  liabilities; 

(4)  Improving  facility  mass/energy 
efficiency  and  product  yields; 

(5)  Reducing  worker  exposure;  and 

(6)  Enhancing  organizational 
reputation  and  image. 

In  addition  to  establishing  a  national 
policy  to  foster  waste  minimization, 
HSWA  also  included  several  specific 
requirements  that  promote 
implementation  of  waste  minimization 
at  individual  facilities.  In  particular, 
RCRA  section  3002(b)  requires 
generators  of  hazardous  waste  who 
transport  wastes  off-site  to  certify  on 
each  hazardous  waste  manife.st  that  they 
have  a  program  in  place  to  reduce  the 
volume  and  toxicity  of  such  waste  to  the 
degree  determined  by  the  generator  to 
be  economically  practicable.  Similarly, 
certain  tjwners  and  operators  of  RCRA 
permitted  treatment,  storage  and 
disposal  facilities  are  also  required  to 
provide  the  same  certification  annually 
(RCRA  Section  3005(h)).  These  two 
requirements  for  certification,  taken 
together,  have  the  effect  of  insuring  that 
waste  minimization  programs  are  put  in 
place  for  facilities  that  generate 
hazardous  waste  regardless  of  whether 
the  wastes  are  managed  on-site  or  off- 
site.  The  purpose t)f  today's  Federal 
Register  notice  is  to  provide  guidance  to 
these  hazardous  waste  handlers,  who 
must  certify  that  they  have  a  waste 
minimization  program  in  place. 

Hazardous  waste  generators  and 
owners/operators  of  hazardous  waste 
treatment,  storage  and  disposal  facilities 
who  manage  their  own  hazardous  waste 
on-si^a,  must  also  identify  in  a  biennial 
report  to  ES^  (or  the  State):  (1)  The 
efforts  undertaken  during  the  year  to 
reduce  the  volume  and  toxicity  of  waste 
generated;  and  (2)  the  changes  in 
volume  and  toxicity  actually  achieved 
in  comparison  to  previous  years. 

B.  Scope  of  This  Notice 

Today's  notice  provides  guidance  on 
the  basic  elements  of  a  waste 
minimization  "program  in  place"  that,  if 
present,  will  allow  persons  to  properly 
certify  that  they  have  implemented  a 
program  to  reduce  the  volume  and 
toxicity  of  hazardous  waste  to  the  extent 
"economically  practicable."  The 
guidance  is  directly  applicable  to 
genmators  who  generate  1000  or  more 
kilograms  per  month  oi  hazardous  waste 
("large  quantity  "  generators)  or  to 
owners  and  operators  of  hazardous 
waste  treatinent,  storage,  or  disposal 
faciUties  who  manage  their  owm 
hazardous  waste  on-site. 


Small  quantity  generators  who 

f;enerate  greater  than  100  kilograms  but 
ess  than  1000  kilograms  of  hazardous 
waste  per  month  are  not  subject  to  the 
same  "program  in  place"  certification 
requirement  as  large  quantity 
generators.  Instead,  they  must  certify  on 
their  hazardous  waste  manifests  tiiat 
they  have  "made  a  good  faith  effort  to 
minimize"  their  waste  generation.  EPA 
encourages  small  quantity  generators  to 
develop  waste  minimization  programs 
of  their  own,  to  show  their  good  faith 
efforts. 

This  notice  does  not  provide  guidance 
on  the  determination  of  the  phrase 
"economically  practicable".  As 
Congress  indicated  in  its  accompanying 
report  to  HSWA  (S.  Rep.  No.  98-284. 
98th  Cong.  1st.  Sess.,  1983) 
"economically  practicable"  is  to  be 
defined  and  determined  by  the 
generator.  The  generator  of  the 
hazardous  waste,  for  the  purpose  of 
meeting  this  certification  requirement, 
has  the  flexibility  to  determine  what  is 
economically  practicable  for  the 
generator's  particular  circumstances. 
Whether  this  determination  is  done  in  a 
combined  fashion  for  all  operations  or 
on  a  site-specific  basis  is  for  the 
generator  to  decide. 

m.  Guidance  to  Hazardous  Waste 
Generators  on  the  Elements  of  a  Waste 
Minimization  Program,  as  Required 
Under  RCRA  Sections  3002(b)  and 
3005(h) '^ 

Waste  minimization  programs  have 
been  implemented  by  a  %vide  array  of 
organizations.  The  elements  discussed 
in  this  notice  reflect  the  results  of  EPA 
interactions  with  State  governments  and 
industry  waste  minimization  program 
managers.  Numerous  state  governments 
have  already  enacted  legislation 
requiring  facility  specific  waste 
minimization  programs  (for  example, 
the  enactment  of  the  Massachusetts 
Toxics  Use  Reduction  Act  of  1989, 
Oregon  Toxics  Use  Reduction  and 
Hazardous  Waste  Reduction  Act,  and 
Art  11.9,  Chap.  6.5,  Div.  20  of 
California  Health  and  Safety  Code. 
October  1989.)  Other  states  have 
legislation  pending  that  may  mandate 
some  type  of  facility  specific  waste 
minimization  program. 

EPA  believes  that  each  of  the  general 
elements  discussed  below  should  be 


'On  June  12. 1989.  the  EPA  published  a  proposed 
guidance  on  what  constituted  a  "progran  in  place", 
and  solicited  public  comments.  33  comments  v»ere 
received  in  response  to  the  draft  guidance;  most 
comments  suggested  clarificatioos  or  expansion  of 
specific  poinls.  while  some  comments  disagreed 
with  portions  of  the  proposal.  Both  the  comments 
and  EPA's  response  to  the  comments  are 
summarized  in  the  Appendix  to  this  notice. 


included  in  a  waste  minimization 
program,  although  the  Agency  realizes 
that  each  element  may  be  implemented 
in  different  ways  depending  on  the 
needs  and  preferences  of  individual 
organizations  or  facilities.  The  generator 
or  treatment,  storage,  or  disposal  facility 
should  document  its  program  (in 
writing)  so  tliat  it  is  available  for 
interested  parties.  EPA  also  believes  that 
the  waste  minimization  program  should 
be  signed  by  that  corporate  officer  who 
is  responsible  for  ensuring  RCRA 
compliance. 

The  waste  minimization  program 
elements  are  as  follows: 

A.  Top  management  support.  Top 
management  should  support  an 
organization-wide  effort.  There  are 
many  ways  to  accomplish  this  goal. 
Some  of  the  methods  described  below 
may  be  suitable  for  some  organizations, 
while  not  for  others.  However,  some 
combination  of  these  techniques  or 
similar  ones  will  demonstrate  top 
management  support: 
— Make  waste  minimization  a  part  of  the 
organization  policy.  Put  this  policy  in 
writing  and  distribute  it  to  all 
departments  and  individuals.  Each 
individual,  regardless  of  status  or 
rank,  should  be  encouraged  to 
identify  opportimities  to  reduce  waste 
generation.  Encourage  workers  to 
adopt  the  policy  in  day  to  day 
operations  and  encourage  new  ideas 
at  meetings  and  other  organizational 
functions.  Waste  minimization, 
especially  when  incorporated  into 
organization  policy,  should  be  a 
process  of  continuous  improvement 
Ideally,  a  waste  minimization 
program  should  become  an  integral 
part  of  the  organization's  strategic 
plan  to  increase  productivity  and 
quality. 
— Set  exphdt  goals  for  reducing  the 
volume  and  toxicity  of  waste  streams 
that  are  achievable  within  a 
reasonable  time  frame.  These  goals 
may  be  quantitative  or  qualitative. 
Both  can  be  successful. 
— Commit  to  implementing 
recommendations  identified  through 
assessments,  evaluations,  waste 
minimization  teams,  etc. 
— ^Designate  a  waste  minimization 
coordinator  who  is  responsible  for 
facilitating  effective  implementaticm, 
monitoring  and  evaluation  of  tiie 
program.  In  some  cases  (particularly 
in  large  multi-facility  organizations), 
an  organizational  waste  minimization 
coordinator  may  be  needed  in 
addition  to  facility  coordinators.  In 
other  cases,  a  single  coordinator  may 
have  responsibihty  for  more  than  one 
fedlity.  In  these  cas^s,  the  coordinator 
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should  be  involved  or  be  aware  of 
operations  and  should  be  capable  of 
facilitating  new  ideas  at  each  facility. 
It  is  also  useful  to  set  up  self- 
managing  waste  minimization  teams 
chosen  from  a  broad  spectrum  of 
operations:  engineering,  management, 
research  &  development,  sales  & 
marketing,  accounting,  purchasing, 
maintenance  and  environmental  staff 
personnel.  These  teams  can  be  used  to 
identify,  evaluate  and  implement 
waste  minimization  opportunities. 
— ^Publicize  success  stories.  Set  up  an 
environment  and  select  a  forum 
where  creative  ideas  can  be  heard  and 
tried.  These  techniques  can  inspire 
additional  ideas. 
— Recognize  individual  and  collective 
accomphshments.  Reward  employees 
that  identify  cost-effective  waste 
minimization  opportunities.  These 
rewards  can  take  the  form  of 
collective  and/or  individual  monetary 
or  other  incentives  for  improved 
productivity/waste  minimization. 
— Train  employees  on  the  waste- 
generating  impacts  that  result  from 
the  way  they  conduct  their  work 
procedures.  For  example,  purchasing 
and  operations  departments  could 
develop  a  plan  to  purchase  raw 
materials  with  less  toxic  impurities  or 
return  leftover  materials  to  vendors. 
This  approach  can  include  all 
departments,  such  as  those  in 
research  &  development,  capital 
planning,  purchasing,  production 
operations,  process  engineering,  sales 
&  marketing  and  maintenance. 
B.  Characterization  of  waste 
generation  and  waste  management 
costs.  Maintain  a  waste  accounting 
system  to  track  the  types  and  amounts 
of  wastes  as  well  as  the  types  and 
amounts  of  the  hazardous  constituents 
in  vrastes,  including  the  rates  and  dates 
they  are  generated.  EPA  realizes  that  the 
precise  business  framework  of  each 
waste  generator  can  be  unique. 
Therefore,  each  organization  must 
decide  the  best  method  to  obtain  the 
necessary  information  to  characterize 
waste  generation.  Many  organizations 
track  their  waste  production  by  a  variety 
of  means  and  then  normalize  the  results 
to  account  for  variations  in  production 
rates. 

Additionally,  a  waste  generator 
should  determine  the  true  costs 
associated  with  waste  management  and 
cleanup,  including  the  costs  of 
regulatory  oversight  compliance. 

f»aperwork  and  reporting  requirements, 
OSS  of  production  potential,  costs  of 
materials  found  in  the  waste  stream 
(perhaps  based  on  th/purchase  price  of 
those  materials),  transportation/ 


treatment/storage/disposal  costs, 
employee  exposure  and  health  care, 
liability  insurance,  and  possible  future 
RCRA  or  Superfund  corrective  action 
costs.  Both  volume  and  toxicities  of 
generated  hazardous  waste  should  be 
taken  into  account.  Substantial 
uncertainty  in  calculating  many  of  these 
costs,  especially  future  liability,  may 
exist.  Therefore,  each  organization 
should  find  the  best  method  to  accoimt 
for  the  true  costs  of  waste  management 
and  cleanup. 

C.  Periodic  waste  minimization 
assessments.  Different  and  equally  valid 
methods  exist  by  which  a  waste 
minimization  assessment  can  be 
performed.  Some  organizations  identify 
sources  of  waste  by  tracking  materials 
that  eventually  wind  up  as  waste,  from 
point  of  receipt  to  the  point  at  which 
they  become  a  waste.  Other 
organizations  perform  mass  balance 
calculations  to  determine  input  and 
outputs  from  processes  and/or  facilities. 
Larger  organizations  may  find  it  useful 
to  establish  a  team  of  independent 
experts  outside  the  organization 
structure,  while  some  organizations  may 
choose  teams  comprised  of  in-house 
experts. 

Most  successful  waste  minimization 
assessments  have  common  elements 
that  identify  sources  of  waste  and 
calculate  the  true  costs  of  waste 
generation  and  management.  Each 
organization  should  decide  the  best 
method  to  use  in  performing  a  waste 
minimization  assessment  that  addresses 
these  two  general  elements: 
— Identify  opportunities  at  all  points  in 
a  process  where  materials  can  be 
prevented  from  becoming  a  waste  (for 
example,  by  using  less  material, 
recycling  materials  in  the  process, 
finding  substitutes  that  are  less  toxic 
and/or  more  easily  biodegraded,  or 
making  equipment/process  changes). 
Individual  processes  or  facilities 
should  be  reviewed  periodically.  In 
some  cases,  performing  complete 
facility  material  balances  can  be 
helpful. 
— Analyze  waste  minimization 
opportunities  based  on  the  true  costs 
associated  with  waste  management 
and  cleanup.  Analyzing  the  cost 
effectiveness  of  each  option  is  an 
important  factor  to  consider, 
especially  when  the  true  costs  of 
treatment,  storage  and  disposal  are 
considered. 

D.  A  cost  allocation  system.  Where 
practical  and  implementable, 
organizations  should  appropriately 
allocate  the  true  costs  of  waste 
management  to  the  activities 
responsible  for  generating  the  waste  in 


the  first  place  (e.g.,  identifying  specific 
operations  that  generate  the  waste, 
rather  than  charging  the  waste 
management  costs  to  "overhead").  Cost 
allocation  can  properly  highlight  the 
parts  of  the  organization  where  the 
greatest  opportunities  for  waste 
minimization  exist;  without  allocating 
costs,  waste  minimization  opportunities 
can  be  obscured  by  accounting  practices 
that  do  not  clearly  identify  the  activities 
generating  the  hazardous  wastes. 

E.  Encourage  technology  transfer. 
Many  useful  and  equally  valid 
techniques  have  been  evaluated  and 
documented  that  are  useful  in  a  waste 
minimization  program.  It  is  important  to 
seek  or  exchange  technical  information 
on  waste  minimization  from  other  parts 
of  the  organization/facility,  from  other 
companies/facilities,  trade  associations/ 
affiliates,  professional  consultants  and 
university  or  government  technical 
assistance  programs.  EPA  and/or  State 
funded  technical  assistance  programs 
(e.g..  Minnesota  Technical  Assistance 
Program— MnTAP,  California  Waste 
Minimization  Clearinghouse.  EPA 
Pollution  Prevention  Information 
Clearinghouse]  are  becoming 
increasingly  available  to  assist  in 
finding  waste  minimization  options  and 
technologies. 

F.  Program  implementation  and 
evaluation.  Implement 
recommendations  identified  by  the 
assessment  process,  evaluations,  waste 
minimization  teams,  etc.  Conduct  a 
periodic  review  of  program 
effectiveness.  Use  these  reviews  to 
provide  feedback  and  identify  potential 
areas  for  improvement. 

rV.  Additional  Resources  Available  to 
Generators  and  Others  on  Waste 
Minimization  Programs 

EPA  and  the  States  have  worked 
cooperatively  to  put  in  place  a  variety 
of  technical  information  and  assistance 
programs  that  make  information  on 
source  reduction  and  recycling 
techniques  available  directly  to  industry 
and  the  public. 

EPA  has  developed  information 
sources  that  can  be  used  to  provide 
information  directly  to  industry  or 
through  State  technical  assistance 
programs.  EPA  maintains  a  Pollution 
Prevention  Information  Clearinghouse 
(PPIC),  which  is  a  reference  and  referral 
source  for  technical,  policy,  program, 
legislative  and  financial  information  on 
pollution  prevention.  PPIC's  telephone 
number  is  (202)  260-1023;  the  facsimile 
number  is  (202)  260-0178  FPA  also 
publishes  a  pollution  prevention 
newsletter  and  produces  videos  and 
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literature  on  waste  minimization  that 
are  available  to  the  public' 

Examples  of  general  documents  that 
assist  organizations  with  more  detailed 
guidance  on  conducting  waste 
minimization  assessments  and 
developing  pollution  prevention 
programs  are  the  Waste  Minimization 
Opportunity  Assessment  Manual,  EPA 
625/7-e8/003.  July  1988.'°  and  the 
Facility  Pollution  Prevention  Guide, 
EPA/600/R-92/088."  Another  general 
document  that  introduces  the  concept  of 
waste  minimization  is  Waste 
Minimization:  Environmental  Quality 
wnth  Economic  Benefits.  EPA/530-SW- 
90-044.  April  1990.'^  EPA  has  also 
^developed  numerous  waste 
^^  minimization  and  pollution  prevention 
documents  that  are  tailored  to  specific 
manufacturing  and  other  types  of 
processes,  and  periodically  sponsors 
pollution  prevention  workshops  and 
conferences. 

EPA  also  promotes  technical 
assistance  to  industry  indirectly  by 
supporting  the  development  of  State 
technical  assistance  programs.  State 
personnel  often  have  the  primary  day  to 
day  contacts  with  industry  for  many 
RCRA  program  matters.  Examples  of 
State  technical  assistance  programs  are; 
Minnesota  Technical  Assistance 
Program— MnTAP  and  California  Waste 
Minimization  Clearinghouse.  EPA  also 
provides  partial  funding  for  the  National 
Roundtable  of  State  Pollution 
Prevention  Programs,  an  organization  of 
State  technical  assistance  and  regulatory 
program  representatives  that  meets 
regularly  to  discuss  technical  and 
programmatic  waste  minimization 
issues.  The  Roundtable  uses  the  PPIC  as 
a  central  repository  for  technical 
exchange  and  publishes  proceedings  on 
state  waste  minimization  activities. 
EPA's  Office  of  Research  and 
Development  also  funds  several 
different  types  of  waste  minimization 
research  and  demonstration  projects  in 
a  variety  of  joint  ventures  with  States 
and  industry,  and  publishes  industry- 
specific  pollution  prevention 
guidances.'^ 


'To  be  added  lo  ihe  newsletter's  mailing  list, 
wnls;  Pollution  Prevention  News.  U.S.  EPA.  PM- 
222B.  401  M  SL  SW..  Washington.  DC  2046a 

'°  Available  from  the  National  Technical 
Information  Service;  telephone  (703)  487-4650;  the 
publication  number  is  PB  92-216  985  and  the  cost 
U  S27.0O. 

"  Available  by  calling  the  CERI  Publications  Unit 
at  EPAs  ancinnab,  OH  office  at  (513)  569-7562. 

"  Available  by  calling  the  RCRA  Informatioo 
Center,  telephone  (202)  260-9327. 

"Contact  the  CERI  publications  unit  at  EPA's 
Cincinnati.  OH  ofBce.  telephone  (513)  569-7562. 
for  a  list  of  available  pollution  prevention 
publications. 


Additionally,  at  least  29  states 
reported  in  their  Capacity  Assurance 
Plans  (October  1989)  tliat  they  have  in 
place  some  type  of  technical  assistance 
to  organizations  that  seelc  alternatives  to 
treatment,  storage  and  disposal  of  waste. 

V.  Conclusion 

EPA  is  committed  to  the  elimination, 
reduction,  and/or  recycling  of  waste  as 
the  first  steps  in  our  national  waste 
management  strategy.  Only  through 
preventing  pollution  in  the  first  place 
will  our  nation  be  able  to  ensure  both 
a  healthy,  vibrant^^nomy  that  can 
prevail  in  a  competiftve  worldwide 
economy,  and  a  nealthy  environment 
that  provides  us  with  the  resources  we 
need  and  use  in  our  everyday  lives.  As 
a  result  of  the  approach  Congress  has  set 
in  both  the  national  policy  of  RCRA  and 
in  the  Pollution  Prevention  Act, 
generators  of  waste  must  shoulder  some 
of  the  responsibility  to  implement  waste 
minimization  measures,  which  will 
assist  in  prevention  of  risks  to  today's 
and  tomorrow's  environment. 
Generators  have  demonstrated  the 
usefuhiess  and  benefits  of  waste 
minimization  practices.  EPA  believes 
that  as  more  organizations  implement 
their  waste  minimization  programs  and 
demonstrate  their  usefulness  and 
benefits,  many  other  organizations  will 
be  encouraged  to  seek  greater 
opportunities  to  incorporate  waste 
minimization  in  their  operations. 
Today's  guidance  on  the  elements  of 
effective  waste  minimization  programs 
may  help  encourage  regulated  entities  to 
investigate  waste  minimization 
alternatives,  implement  new  programs, 
or  upgrade  existing  programs.  Although 
the  approaches  described  above  are 
directed  toward  minimizing  hazardous 
waste,  they  are  also  important  elements 
in  the  design  of  multi-media  source 
reduction  and  recycling  programs  for  all 
forms  of  pollution. 

Dated:  May  18, 1993. 
Carol  M.  Browner, 
Administrator. 

Appendix 

Pesponse  to  Comments  on  EPA's  Draft 
"Guidance  to  Hazardous  Waste  Generators 
on  the  Elements  of  a  Waste  Minimization 
Program" 

One  respondent  objected  to  the  nonbinding 
approach  of  the  guidance,  stating  that  some 
basic  definition  of  program  acceptability 
should  be  specifically  given.  This  respondent 
stated  that  the  approach  would  encourage 
only  a  voluntary  effort  to  implement  waste 
minimization  programs.  However,  most 
respondents  supported  the  approach  and 
encouraged  EPA  lo  retain  this  approach  In 
the  final  guidance.  These  respondents  stated 
that  the  flexibility  Inherent  in  the  approach 
should  assist  organizations  in  implementing 


effective  waste  minimization  programs 
appropriate  to  specific  circumstances  and 
processes. 

While  RCRA  makes  it  clear  that  the  waste 
minimization  certification  provisions  are 
mandatory  and  enforceable,  the  Agency 
believes  that  it  it  the  intent  of  Congress  to 
allow  for  flexibility  in  implementing  facility 
specific  waste  minimization  programs.  In 
setting  forth  the  waste  minimization 
approach  given  in  this  interim  final 
guidance,  EPA  believes  it  has  acted  in  a 
manner  that  follows  Congressional  intent 
Because  of  this,  the  Agency  does  not  believe 
it  is  necessary  to  describe  the  approach  in  the 
interim  final  guidance  text  as  "nonbinding" 
because  such  a  term  would  be  redundant;  the 
guidance  is  nonbinding  by  being  guidance. 
However,  while  the  specific  elements  are 
guidance,  the  certification  requirements  of 
sections  3002(b)  and  3005(h)  are  mandatory. 
The  nature  of  the  guidance  does  not  reduce 
in  any  way  these  mandatory  certification 
requirements. 

Another  respondent  stated  that  EPA's 
definition  of  waste  minimization  is  too 
restrictive  in  allowing  only  source  reduction 
and  recycling  activities  to  define  waste 
minimization.  While  activities  of  this  nature 
may  be  the  most  desirable,  Congress  clearly 
stated  the  overall  goal  was  to  "minimize  the 
present  and  future  threat  to  human  health 
and  the  environment."  Therefore,  better 
treatment  and  proper  disp>osal  could  tw 
considered  a  pari  of  waste  minimization.  By 
not  defining  treatment  and  disposal  as  part 
of  waste  minimization,  the  commenter 
believed  that  EPA  may  be  discouraging 
improvements  which  could  be 
environmentally  beneficial. 

The  Agency  has  clearly  stated  its  position 
that  a  waste  management  hierarchy  exists 
where  soun»  reduction  and 
environmentally-sound  recycling  are  the 
primary  and  secondary  priorities  of  the  waste 
management  hierarchy  and  together  define 
waste  minimization.  Treatment  and  disposal 
are  alternatives  of  last  resort  to  waste 
minimization,  not  substitutes  for  it  H'A 
disagrees  with  the  respondent's  suggestion 
that  defining  waste  minimization  as  source 
reduction  and  recycling  could  discoiu^ge 
improvements  in  treatment  and  disposal 
technologies.  On  the  contrary,  EPA  believes 
that  the  main  thrust  of  the  RCRA  program  has 
b6en  to  imprtnre  treatment  and  disposal 
technology.  The  Agency  t»elieves  that  the 
bifent  of  the  HSWA  National  Policy  was  to 
move  beyond  treatment  and  disposal 
approaches  to  prevention  approaches.  It  is  on 
this  l>asis  that  the  Agency  conclude-  that 
treatment  and  disposal  are  not  (nor  should 
they  be)  part  of  waste  minimization. 

Guidance  Element  A:  Top  Management 
Support  and  Facility  Coordination: 

This  element  of  the  proposed  guidance 
stated  that  top  management  should  ensure 
that  waste  minimization  is  a  company-wide 
effort.  Several  techniques  were  proposed  that 
should  t>e  used  to  demonstrate  top 
management  support. 

Several  respondents  stated  that  employee 
education  and  feedl>ack  as  well  as 
management  support  is  important  to  the 
success  of «  waste  minimization  plan.  The 
Agency  agrees  that  employee  education  and 


Federal  Regirter  /  Vol.  58.  No.  102  /  Friday.  May  28.  1993  /  Notices 


management  support  is  «n  important  element 
of  any  wa^e  minimization  program. 
However,  the  Agency  believes  that  each 
organization  should  decide  what  the 
parameters  of  that  support  will  be,  based 
upon  its  organizatiocial  structure.  For 
example,  in  some  organizations,  support  may 
take  the  form  of  ■  directive  from  top 
management  formally  establishing  waste 
minimization  teams.  In  other  organizations, 
support  might  be  in  the  form  of  extending  the 
scope  of  existing  quality  circles  to  include 
waste  minimization.  What  is  appropriate  for 
one  organization  might  not  be  appropriate  for 
others. 

Many  respondents  also  recommended  that 
the  policy  should  acknowledge  that  in  some 
cases  individual  facility  coordinators  may  be 
inappropriate,  especially  for  companies  with 
nuinerous  small  and/or  similar  facilities. 
Respondents  suggested  that  in  these  cases,  a 
national  or  regional  coordinator  may  be  more 
appropriate.  EPA  believes  that  the  key 
function  of  a  coordinator  is  to  facilitate  and 
maintain  plant  planning  and  operations.  The 
most  successful  programs  have  an  on-site 
person  who  deals  with  day  to  day  tasks 
necessary  to  keep  the  program  on  track  and 
consistent  with  organizaUonal  goals.  Some 
organizations  with  multiple  facilities  also 
have  a  coordinator  whose  function  is  to 
facilitate  communication  and  informational 
flow  between  facilities  and  top  management 
and  ensure  that  adequate  support  is 
available.  Nevertheless,  EPA  believes  each 
organization  should  determine  how  best  to 
fulfill  the  functions  of  managing  and 
coordinating  waste  minimization  activities. 

Finally,  one  respondent  stated  that  EPA 
should  recognize  that  the  setting  of 
aggressive  goals  by  upper  management  to 
dwnonstrate  commitment  may  prove 
counterproductive  when  these  goals  are  not 
realized.  The  Agency  believes  that  the  setting 
of  specific,  realisUc  goals  is  very  important 
fo  the  success  of  a  waste  minimization 
program.  However,  each  organization  must 
determine  what  these  goals  are  as  well  as 
hoMT  they  are  achieved  and  the  timetable  for 
their  achievement.  These  goals  can  be 
qualitative  and/or  quantitative,  but  can  only 
be  successftil  if  management  fully  supports 
employee  efforts  to  achieve  them.  Both  types 
of  goals  can  be  successful. 

GuidanceElement  B:  Characterizing  Waste 
Generation  and  Waste  Accounting: 

This  element  of  the  proposed  guidance 
stated  that  a  waste  accounting  system  to  track 
the  types,  amounts  and  hazardous 
constituents  of  wastes  and  the  dates  they  are 
generated  should  be  maintained. 

Some  respondents  recommended  that  EPA 
should  clarify  that  waste  accounting  systems 
must  be  unique  to  each  facility  and  that  this 
uniqueness  is  a  function  of  the  size  of  the 
generator  as  well  as  waste  characteristics  and 
volumes,  processes,  and  other  circumstances 
surrounding  waste  generation.  Therefore, 
since  no  two  waste  accounting  systems  can 
be  precisely  alike,  EPA  will  not  mandate  any 
specific  type  of  waste  accounting  system. 

The  Agency  agrees  that  each  waste 
accounting  system  should  be  facility-specific 
and  should  be  designed  to  accommodate 
each  of  the  parameters  mentioned  by  the 
respondent.  In  feet.  EPA  did  not  specify 


31119 


particular  waste  accountii^  systems  in  the 
proposed  guidance  for  precisely  those 
reasons.  However,  it  is  important  that  each 
facility  and/or  organization  have  a  system 
that  identifies  and  characterizes  all  waste 
streams  and  their  soim»s,  whatever  form  the 
system  takes.  The  A^cy  believes  that  there 
are  key  parameters  that  waste  accounting 
systems  should  address.  Among  these  are 
identification  of  all  wastes  In  terms  of 
volume  and  toxicity  as  well  as  sources  of  all 
wastes.  EPA  also  believes  that  it  is  critical  to 
account  for  the  costs  of  managing  the  wastes. 
including  the  amounts  and  costs  of xaw 
materials  or  other  by-products  found  in  waste 
streams  and  the  cosU  of  compliance  with  the 
regulations  for  treatment,  stoiage,  and 
disposal  of  hazardous  wastes. 

One  respondent  indicated  that  tracking  of 
the  rates  of  waste  generation  is  not 
mentioned  as  a  program  element  and  that  the 
rates  of  waste  generation  are  more  relevant 
than  the  dates  of  generation  as  was  stated  in 
the  drafl  guidance.  TTie  Agency  agrees  that 
rates  of  waste  generation  are  more  likely  to 
be  relevant  than  the  dates  of  waste  generation 
when  tradting  waste  generation.  However, 
both  are  important  to  providing  a  clear 
picture  of  the  sources  and  quantities  of 
waste.  Therefore,  the  interim  final  guidance 
has  been  changed  accordingly. 

Guidance  Element  C:  Periodic  Waste 
Minimization  Assessments: 

This  element  of  the  proposed  guidance 
stated  that  periodic  waste  minimization 
assessments  should  be  conducted  to  identify 
opportunities  for  waste  minimization  and  to 
determine  the  true  costs  of  waste. 

One  respondent  suggested  that  the  section 
on  periodic  waste  minimization  assessments 
should  contain  a  flexibility  clause  stating  that 
there  are  a  number  of  different  ways  to 
accomplish  a  waste  minimization 
assessment.  The  respondent  stated  that  some 
of  the  methods  described  in  the  draf^ 
guidance  may  be  suitable  for  some 
organizations  but  not  others.  In  particular, 
many  materials  that  become  wastes  do  not 
originate  from  "loading  dock  materials"  as 
stated  in  the  draft  guidance.  Also,  some 
wastes  are  listed  as  hazardous  because  they 
are  residues  {bV-products)  from  a  specified 
process  or  processes  and  as  such  would  be 
difficult  to  track  from  the  "loading  dock". 

The  Agency  agrees  that  there  are  different 
ways  to  complete  a  waste  minimization 
assessment.  In  some  cases,  the  actual  practice 
of  tracking  raw  materials  through  the 
production  process  to  the  point  where  they 
become  wastes  can  be  exceedingly  complex, 
such  as  in  petrochemical  plants  where 
integrally  linked  processes  use  multiple  raw 
material  Inputs.  Each  organlzatio/i  should 
determine  what  level  of  analysis  is  necessary 
to  provide  adequate  information  to  formulate 
waste  minimization  alternatives.  The  waste 
minimization  team  conducting  a  waste 
minimization  assessment  can  make  this 
determination. 

The  interim  final  guidance  has  been 
changed  to  clarify  this  point.  The  interim 
final  guidance  stresses  that  some  level  of 
process  tracking  or  materials  balance  should 
be  used  to  identify  sources  and  volumes  of 
waste.  The  interim  final  guidance  stresses 
that  all  approaches  used  should  cover  five 


key  elements  including:  waste  stream 
characterization;  identification  and  tracking 
of  waste*;  the  determination  of  the  true  cost 
of  treatment,  storage,  and  disposal;  allocation 
of  costs  to  the  activities  responsible  for  waste 
generation;  and  identificaUon  of 
opportunities  fior  waste  minimization.  (Note 
that  information  developed  in  the  waste 
accounting  and  allocation  system  is  critical 
to  identifying  waste  minimization 
opportunities.) 

One  respondent  stated  that  this  section 
should  specifically  state  that  the  purchasing 
of  materials  and  packaging  that  have  been 
designed  to  facilitate  reuse  and  recycling 
should  be  specified  as  an  identified 
opportunity  for  waste  minimization. 
The  Agency  agrees  that  the  use  of 
packaging  that  is  designed  to  facilitate  reuse 
and  recycling  can  be  an  opportunity  in  waste 
minimization.  However,  numerous 
suggestions  for  specific  types  of  waste 
minimization  opportunities  were  received 
from  respondents.  The  EPA  acknowledges 
that  there  are  many  examples  of  waste 
minimization  opportunities.  However,  for  the 
sake  of  brevity  they  could  not  all  be  included 
In  either  the  draft  guidance  or  interim  final 
guidance. 

Another  respondent  indicated  that  EPA 
should  state  more  forcefully  in  lu  interim 
final  guidance  that  finding  substitutes  to 
toxic  materials  that  pose  less  of  a  danger  to 
human  health  and  the  environment  and  that 
are  more  easily  degraded  is  an  important 
opportunity  in  waste  minimization.  The 
Agency  agrees  that  material  substitution  is  an 
Important  aspect  of  waste  minimization, 
which  has  been  appropriately  emphasized  In 
the  draft  and  interim  final  guidance. 

Another  respondent  suggested  that  a  waste 
minimization  assessment  should  commence 
from  the  "point  of  receipt"  of  raw  materials 
rather  that  "from  the  loading  dock"  as 
written  In  the  draft  guidance.  The  reason  for 
this  is  that  loading  docks  are  used  for 
shipping  as  well  as  receiving.  The  Agency 
agrees  and  has  changed  the  language  of  the 
Interim  final  guidance  accordingly. 

Guidance  Element  D:  A  Cost  Allocation 
System: 

This  element  of  the  proposed  guidance 
stated  that  departments  and  managers  should 
be  char:ged  "fully-loaded"  waste  management 
costs  for  the  wastes  they  generate,  factoring 
In  llabilify,  compliance  and  oversight  cosu. 
The  guidance  encourages  organizations  to 
develop  and  maintain  a  system  for 
determining  and  monitoring  waste  stream 
characteristics  and  costs.  This  Information 
provides  a  basis  for  identifying  waste 
niinimizatlon  opportunities  which  is 
discussed  further  in  guidance  element  F. 

Two  respondents  indicated  that  the  entire 
Cost  Allocation  Section  should  be  deleted 
from  the  guidance,  stating  that  the  guidance 
IS  too  specific,  and  that  use  of  the  phrase 
"fully-loaded  waste  management  a>sts  '  in 
the  draft  guidance  implies  cost  accounting 
procedures  that  may  not  be  compatible  with 
existing  organizational  accounting  practices. 
However,  several  respondents  stated  that  it 
was  appropriate  for  EPA  to  suggest  that  a 
waste  minimization  program  include  waste 
management  accounting  costs,  with  the 
understanding  that  it  is  inappropriate  for 
EPA  to  specify  the  actual  methods  to  be  used. 
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Organizatioiu  that  have  Implemeated 
successful  waste  minimization  programs 
have  incorporated  cost  accounting  methods 
which  take  into  account  direct  and  indirect 
waste  management  costs,  the  costs  of  lost 
production,  raw  materials,  treatment, 
disptosal  as  well  as  reduced  cleanup  and 
liability  costs.  An  understanding  of  the  full 
costs  of  waste  generation  and  management  is 
often  a  critical  element  for  justifying  waste 
minimization  decisions. 

The  Agency  does  not  believe  that  the  cost 
accounting  procedures  detailed  in  the  Cost 
Allocation  Section  are  unduly  specific  as 
might  have  been  construed  6t>m  the  phrase 
"fully-loaded  waste  management  costs". 
However,  this  phrase  has  been  deleted  from 
the  interim  final  guidance  and  the  concept 
has  been  reworded  as  "a  system  to 
appropriately  allocate  the  true  costs  of  waste 
management  to  the  activities  responsible  for 
generating  the  waste  in  the  first  place"  to 
clarify  the  Agency's  intent.  EPA's  Waste 
Minimization  Opportunity  Assessment 
Manual  (July  1988),  and  Facility  Pollution 
Prevention  Guide  (May  1992)  provide  a 
sample  of  a  waste  accounting  system. 


Guidance  ClemMit  B:  Encourage 
Technology  Transfer: 

This  element  of  the  proposed  guidance 
stated  that  technology  transfer  on  waste 
minimization  should  be  encouraged  from 
other  parts  of  a  compai^  from  other  firms, 
trade  associations,  Stat^nd  university 
technical  assistance  programs  or  professional 
consultants. 

Several  respondents  strongly  supported  the 
exchange  of  waste  minimization  information 
among  all  sources.  One  respondent  stated 
that  variability  among  facilities  requires  that 
judgements  on  the  applicability  of 
technology  be  made  on  a  facility-specific 
basis  with  considerable  input  from 
production  personnel  at  the  facility.  Another 
respondent  indicated  that  EPA  should 
include  specific  information  on  waste 
minimization  resources  available  to  the 
public  from  the  EPA. 

The  Agency  agrees  that  the  exchange  of 
waste  information  among  all  sources  is  a  key 
factor  In  the  transfer  of  technology  and  that 
production  personnel  need  to  play  a  major 
role  in  the  application  of  appropriate 
technologies.  The  interim  final  guidance  has 


additional  wording  to  stress  thess  points. 
Additionally,  a  section  detailing  information 
on  waste  minimization  programs  has  been 
added  to  the  interim  final  guidance. 

Guidance  Element  F;  Program  Evaluation: 

This  element  of  the  proposed  guidance 
stated  that  a  periodic  review  of  program 
effectiveness  should  be  conducted  and  that 
the  review  be  used  to  provide  feedback  and 
identify  potential  areas  for  improvement 

In  general,  the  respondents  strongly 
supported  periodic  program  evaluations  that 
can  be  used  to  identify  areas  for 
improvement  and  enhance  the  effectiveness 
of  waste  minimization  programs. 

The  Agency  continues  to  support  periodic 
program  evaluations  as  an  element  in  this 
guidance.  To  strengthen  this  section, 
however,  the  name  has  been  changed  to 
"Program  Implementation  and  Evaluation"  in 
order  to  give  additional  emphasis  to 
implementing  as  well  as  evaluating 
opportunities  identified  by  the  assessment 
process. 

(FR  Doc.  93-/127B9  Filed  5-27-93;  8:45  ami 
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DEPARTMENT  OF  THE  irfTERIOR 

Office  of  the  Secretary 

43CFRPart10 
RIN  1024-AC07 

Native  American  Graves  Protection 
and  Repatriation  Act  Regulations 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  By  this  action  we  are 
publishing  proposed  regulations  for 
implementing  the  Native  American 
Graves  Protection  and  Repatriation  Act 
of  1990.  These  regulations  are  mandated 
by  Native  American  Graves  Protection 
and  Repatriation  Act  of  1990  and  their 
pubhcation  is  intended  to  solicit 
comments  from  Indian  tribes.  Federal 
agencies,  museums  and  members  of  the 
public  prior  to  publishing  the 
regulations  in  final  form.  These 
regulations  develop  a  systematic  process 
for  determining  the  rights  of  lineal 
descendants  and  members  of  Indian 
Tribes  and  Native  Hawaiian 
organizations  to  certain  Native 
American  human  remains  and  cultural 
items  with  which  they  are  affiliated. 

DATES:  Written  comments  will  be 
accepted  until  July  27. 1993. 
ADDRESSES:  Comments  on  the  proposal 
are  to  be  marked  "Docket  No.  1024- 
AC07"  and  mailed  in  duplicate  to 
Departmental  Consulting  Archeologist, 
Archeological  Assistance  Division. 
National  Park  Service.  Box  37127. 
Washington  DC  20013-7127;  or 
delivered  in  duplicate  to  room  210,  800 
North  Capital  Street,  Washington  DC. 
Comments  may  be  inspected  at  room 
210  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Francis  P.  McManamon,  Departmental 
Consulting  Archeologist.  Archeological 
Assistance  Division,  National  Park 
Service,  Box  37127.  Washington  DC 
20013.  Telephone:  (202)  343-4101.  Fax: 
(202) 523-1547. 

SUPPLEMENTARY  INFORMATION: 

BdLks''ound 

On  November  16. 1990.  President 
George  Bush  signed  into  law  the  Native 
American  Graves  Protection  and 
Repatriation  Act,  hereafter  referred  to  as 
the  Act.  The  Act  addresses  the  rights  of 
lineal  descendants  and  members  of 
Indian  Tribes  and  Native  Hawaiian 
organizations  to  certain  Native 
American  human  remains  and  cultural 


items  with  which  they  are  affiliated. 
Section  13  of  the  Act  requires  the 
Secretary  of  the  Interior  to  promulgate 
regulations  to  carry  out  provisions  of  the 
Act.  Readers  are  reminded  that  the 
requirements  of  the  Act,  including  all 
deadlines,  apply  regardless  of  the 
effective  date  of  these  regulations. 
These  regulations  consist  of  17 
sections  divided  into  four  subparts  and 
five  appendicies.  Subpart  A  includes 
introductory  sections  outlining  the 
purpose  and  applicability  of  these 
rogulations  and  presenting  definition  of 
31  key  terms.  Subpart  B  includes 
procedures  implementing  section  3  of 
the  Act  related  to  the  intentional 
excavation  and  inadvertent  discovery  of 
human  remains  or  cultural  items  from 
Federal  or  Tribal  lands.  Subpart  C 
includes  procedures  implementing 
sections  5,6,  and  7  of  the  Act  for 
conducting  summaries  and  inventories 
and  repatriating  human  remains  or 
cultural  items  in  museums  or  Federal 
collections.  Subpart  D  includes  general 
procedures  for  determining  lineal 
descent  and  cultural  affiliation, 
operation  of  the  Review  Committee,  and 
resolving  disputes.  Appendices  A 
through  E  include  documents  to  clarify 
the  procedures  outlined  in  earlier 
subparts.  Section  4  of  the  Act,  which 
deals  with  illegal  trafficking  and  is 
incorporated  directly  into  chapter  53  of 
title  18.  United  States  Code,  does  not 
require  implementing  regulations. 

Section  by  Section  Analysis 

Section  10. i 

This  section  outlines  the  purpose  and 
applicability  of  the  regulations. 

Section  10.2 

This  section  defines  terms  used 
throughout  the  regulations.  The  31 
definitions  are  grouped  into  five 
categories  concerning:  (a)  Participants, 

(b)  human  remains  and  cultural  items, 

(c)  cultural  affiliation,  (d)  location,  and 
(e)  procedures. 

Subsection  (a)  defined  fifteen 
principal  organizations  and  individuals 
who  implement  or  are  referenced  in 
these  regulations.  Definitions  of 
"museum"  and  "Indian  Tribe"  have 
been  expanded  to  clarify  the  statutory 
language.  For  "museum."  additional 
clarification  and  an  example  are 
included  to  elaborate  the  meaning  of 
"receives  Federal  funds." 

The  definition  of  Indian  Tribe  has 
been  clarified  to  refer  to  those  Indian 
Tribes  and  Native  Alaskan  entities  on 
the  current  list  of  recognized  Indian 
tribes  as  published  by  the  Bureau  of 
Indian  Anairs.  The  definition  of  Indian 
Tribe  used  in  the  Act  was  explicitly 


drawn  from  the  American  Indian  Self 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450b)  which 
is  interpreted  to  refer  to  only  those 
Indian  Tribes  and  Native  Alaskan 
entities  recognized  by  the  Bureau  of 
Indian  Affairs.  This  definition  is  also 
consistent  with  the  regulatory  definition 
of  the  term  "Indian  Tribe"  (43  CFR 
7.3(f))  as  developed  in  connection  with 
the  Archaeological  Resources  Protection 
Act  ("ARPA").  16  U.S.C.  470aa  et  seq. 
For  use  in  these  regulations,  the  term 
"Indian  Tribe"  includes  Native 
Hawaiian  organizations.  Comment  is 
particularly  invited  as  to  the  proposed 
definition  of  the  term  "Indian  Tribe." 
Subsection  (b)  defines  the  types  of 
human  remains  and  objects  covered  by 
the  regulations.  "Human  remains," 
which  were  not  defined  by  the  Act,  are 
defined  broadly  to  include  all  Native 
American  human  remains  with 
exceptions  for  remains  or  portions  of 
remains  freely  given  by  the  individual 
from  whom  they  were  obtained  and  for 
remains  Incorporated  into  cultural 
items.  Comment  is  requested 
particularly  on  the  sentence  in  the 
definition  which  defines  human 
remains  that  have  been  incorporated 
into  a  cultural  item  as  part  of  that 
cultural  item,  rather  than  as  human 
remains. 

"Cultural  item"  is  used  in  a  slightly 
different  way  than  in  the  Act.  referring 
here  only  to  funerary  objects,  sacred 
objects,  and  objects  of  cultural 
patrimony,  and  not  to  human  remains. 
This  different  usage,  however,  is  only 
editorial  and  does  not  alter  the 
requirements  of  the  Act  with  respect  to 
treatment  of  human  remains  and  other 
cultural  items.  This  modified  usage  is 
intended  to  address  the  offense  some 
individuals  have  expressed  over 
referring  to  human  remains  as  "items." 
The  definitions  of  "sacred  objects"  and 
"objects  of  cultural  patrimony"  have 
been  elaborated  to  incorporate  language 
from  the  House  and  Senate  Committee 
reports  relating  to  the  Act. 

Subsection  (c)  reiterates  the  statutory 
definition  of  "cultural  affiliation." 

Subsection  (d)  defines  three  types  of 
property  on  which  human  remains  or 
cultural  items  are  discovered  or 
excavated.  The  statutory  definition  of 
"Federal  lands"  has  been  elaborated  to 
clarify  that  "control"  refers  to  "those 
lands  in  which  the  United  States  has  a 
legal  interest  sufficient  to  permit  it  to 
apply  these  regulations  without 
abrogating  the  otherwise  existing  legal 
rights  of  a  person."  The  statutory 
definition  of  "Tribal  lands"  has  been 
elaborated  to  clarify  that  the  regulations 
do  not  apply  to  strictly  private  land 
located  within  the  boundaries  of  an 
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Indian  reservation  but  do  apply  to 
allotments  held  in  trust  or  subject  to  a 
restriction  on  alienation  by  the  United 
States."  The  Act's  legislative  history 
supports  the  interpretation  that  the 
Congress  did  not  intend  the  Act  to  apply 
to  private  lands  within  the  boundaries 
of  an  Indian  reservation.  The  definition 
of  "aboriginal  lands"  is  derived  from 
statutory  language. 

Subsection  (e)  defines  six  processes 
that  are  required  to  implement  these 
regulations. 

Section  10.3 

This  section  presents  requirements 
and  procediu^s  for  implementing 
section  3  (c)  of  the  Act  related  to 
treatment  and  determining  ownership 
and  control  of  human  remains  and 
cultural  items  that  are  intentionally 
excavated  from  Federal  or  Tribal  lands 
after  November  16. 1990.  The  section 
describes  the  actions  that  Federal 
agency  officials  must  take  to  consult 
with  Indian  Tribes  and  to  ensure  proper 
treatment  of  human  remains  and 
cultural  items  prior  to  timiing  them  over 
to  appropriate  lineal  descendant  or 
Indian  Tribe.  Section  10.3  (c)(3)  urges 
Federal  agency  officials  to  coordinate 
consultation  requirements  and  any 
subsequent  agreement  for  compliance 
under  Section  106  of  the  National 
Historic  Preservation  Act  (16  U.S.C.  470 
et  seq.)  with  these  regulations.  Section 
10.3  (c)(4)  urges  Indian  Tribes  to  follow 
these  regulations  regarding  treatment 
and  disposition  of  human  remains  or 
cultural  items  excavated  on  Tribal 
lands. 


Section  10.4 

This  section  presents  procedures  for 
implementing  section  3  (d)  of  the  Act 
related  to  determining  ownership  and 
control  of  human  remains  and  cultural 
items  that  are  discovered  inadvertently 
on  Federal  or  Tribal  lands  after 
November  16, 1990.  Section  10.4  (e) 
outlines  procedures  for  avoiding  or 
shortening  the  required  cessation  of 
activity  through  execution  of  a  written, 
binding  agreement  between  the 
necessary  parties.  Section  10.4  (f)  urges 
Indian  Tribes  to  follow  these  regulations 
regarding  disposition  of  human  remains 
or  cultural  items  discovered  on  Tribal 
lands.  Section  10.4  (f)  urges  Federal 
agency  officials  to  coordinate  their 
responsibilities  under  this  section  with 
their  emergency  discovery 
responsibilities  under  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C  470f.  36  CFR  800.11)  or  the 
Archeological  and  Historic  Preservation 
Act  (16  U.S.C.  469  (a-c)). 


Section  lO.S 

This  section  presents  consultation 
requirements  applicable  to  both 
intentional  excavations  and  inadvertent 
discovery  of  human  remains  or  cultural 
items  on  Federal  lands  or  Tribal  lands 
after  November  16. 1990. 

Section  10.6  ■  ' 

This  section  presents  the  priority  of 
ownership  of  human  remains  or  cultural 
items  excavated  or  discovered  on 
Federal  lands  or  Tribal  lands  after 
November  16. 1990.  The  drafters  point 
out  that  §  10.6  (a)  explicitly  recognizes 
Indian  Tribes'  sovereignty  over  human 
remains  or  cultural  items  excavated  or 
discovered  on  Tribal  land.  Section 
10.6(c)  includes  public  notice 
requirements  prior  to  the  repatriation  of 
human  remains  and  cultural  items 
discovered  on  Federal  lands.  This  is 
considered  to  be  required  as  a  matter  of 
due  process  of  law  although  not 
specifically  required  by  the  Act. 

Section  10.7 

This  s^tion  has  been  reserved  for 
procedures  for  the  disposition  of 
unclaimed  human  remains  and  cultural 
items  excavated  or  discovered  on 
Federal  lands  or  Tribal  lands  after 
November  16, 1990. 

Section  10.8 


This  section  presents  procedures  for 
implementing  section  7  of  the  Act 
related  to  conducting  summaries  of 
collections  which  may  contain 
unassociated  funerary  objects,  sacred 
objects,  or  objects  of  cultural  patrimony 
in  the  collections  of  Federal  agencies  or 
museums  receiving  Federal  funds.  The 
drafters  point  out  that  an  ambiguity  in 
the  statutory  language  left  it  unclear 
whether  summaries  should  include  only 
those  unassociated  funerary  objects, 
sacred  objects,  or  objects  of  cultural 
patrimony  which  are  culturally 
affiliated  with  a  particular  Indian  Tribe 
or  to  the  entire  collection  which  may 
include  such  items.  As  the  statute  only 
requires  consultation  after  completion 
of  the  summary,  the  latter  interpretation 
has  been  chosen.  Section  10.8(c) 
requires  that  summaries  be  completed 
no  later  than  November  16, 1993.  This 
deadline  is  statutorily  established  and 
applies  regardless  of  the  effective  date  of 
these  regulations.  The  statutory 
languajge  does  not  provide  for 
extensions  of  this  deadline.  Section 
10.8(e)  requires  the  documentation  of 
individual  items  and  the  determination 
of  their  cultural  affiliation  followed  by 
public  notification  prior  to  repatriation 
of  any  individual  items  included  within 
a  summary.  The  drafters  consider  that 
public  notice  is  required  as  a  matter  of 


due  process  of  law  although  the  Act 
does  not  specifically  so  require. 

Section  10.9 

This  section  presents  procedures  for 
implementing  section  5  of  the  Act 
related  to  conducting  inventories  of 
human  remains  and  associated  funerary 
objects  in  the  collections  of  Federal 
agencies  or  museums  receiving  Federal 
funds. 

Section  10.10 

This  section  presents  criteria  for 
repatriating  humans  remains  and 
cultural  items  in  the  collections  of 
Federal  agencies  or  museums  receiving 
Federal  funds.  Comment  particularly  is 
sought  on  §  10.10  (c)(3)  which 
incorporates  the  drafters'  understanding 
of  the  relationship  between  the  Fifth 
Amendment  of  the  United  States 
Constitution  and  the  Act's  repatriation 
requirements.  It  is  our  interpretation 
that  the  Congress  did  not  intend  to  have 
the  Act  result  in  the  taking  of  private 
property  within  the  meaning  of  the  Fifth 
Amendment.  This  interpretation  follows 
the  usual  rule  of  statutory  construction 
to  the  effect  that  an  Act  of  Congress  is 
not  to  be  construed  as  resulting  in  the 
taking  of  private  property  unless  the  Act 
clearly  so  indicates.  The  Act  does  not 
expressly  state  that  a  taking  of  property 
is  intended,  but,  to  the  contrary, 
references  the  application  of  the  Fifth 
Amendment  at  least  in  certain  respects. 
The  drafters,  however,  do  not  intend  to 
suggest  that  there  are  many 
circumstances  where  a  museum  would 
be  legally  entitled  to  assert  the  Fifth 
Amendment  as  grounds  to  decline  to 
repatriate  human  remains  and  cultural 
items  as  otherwise  required  by  the  Act. 

Section  10.11 

This  section  has  been  reserved  for 
procedures  for  the  disposition  of 
cuhurally  unidentifiable  human  remain 
in  the  collections  of  Federal  agencies  or 
museums  receiving  Federal  funds. 

Section  10.12 

This  section  has  been  reserved  for 
procedures  for  assessing  civil  penalties 
upon  museums  receiving  Federal  funds 
that  fail  to  comply  with  provisions  of 
these  regulations. 

Section  10.13 

This  section  has  been  reserved  for 
procedures  for  implementing  provisions 
of  these  regulations  after  the  November 
16, 1995  deadline  for  inventory 
completion. 

Section  10.14 

This  section  presents  general 
procedures  for  determining  lineal 
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descent  and  cultural  affiliation  for 
human  remains  or  cultural  items  either 
in  the  collections  of  Federal  agencies  or 
museums  receiving  Federal  funds  or 
excavated  or  discovered  on  Federal  or 
Tribal  lands.  Section  10.14  (b)  requires 
that  a  lineal  descendant  be  able  to  trace 
his  pr  her  ancestry  directly  and  without 
interruption  by  meana  of  the  traditional 
kinship  system  of  the  appropriate 
Indian  Tribe  to  a  known  (named) 
individual  whose  remains,  funerary 
objects,  or  sacred  objects  are  being 
requested.  Section  10.14  (c)  requires 
that  determination  of  cultural  affiliation 
includes  existence  of  an  identifiable 
present-day  Indian  Tribe,  evidence  of 
the  existence  of  and  identifiable  earlier 
group,  and  evidence  of  the  existence  of 
a  shared  group  identity  that  can  be 
reasonably  traced  between  the  present- 
day  Indian  tribe  and  the  earlier  group. 

Section  10.15 

This  section  presents  general 
limitations  and  remedies  for  repatriation 
of  human  remains  or  cultural  items 
either  in  the  collections  of  Federal 
agencies  or  museums  receiving  Federal 
funds  or  excavated  or  discovered  on 
Federal  or  Tribal  lands.  Section  10.15 
(b)  has  been  reserved  for  procedures  for 
dealing  with  human  remains  or  cultural 
items  that  remain  unclaimed  after 
passage  of  the  statutory  deadlines. 

Section  10.16 

This  section  presents  general 
provisions  for  the  conduct  of  the  seven 
member  Review  Committee  appointed 
by  the  Secretary  of  the  Interior  from 
nominations  submitted  by  Indian  Tribes 
and  Native  Hawaiian  organizations  and 
national  museum  organizations  and 
scientific  organizations  pursuant  to 
section  8  of  the  Act 

Section  10.17 

This  section  presents  general 
provisions  for  the  resolution  of  disputes 

including  provisions  for  the 
involvement  of  the  Review  Committee. 

Appendix  A 

This  section  contains  a  sample 
summary  of  collections  containing 
unassociated  funerary  objects,  sacred 
objects,  or  objects  of  cultural  patrimony. 

Appendix  B 

This  section  has  been  reserved  for  a 
sample  inventory  of  human  remains  and 
associated  funerary  objects. 

Appendix  C 

This  section  contains  a  sample  notice 
of  inventory  completion. 


Appendix  D 

This  section  has  been  reserved  for  a 
sample  memorandum  of  understanding 
dealing  with  repatriation  of  human 
remains  or  cultural  items  in  Federal 
collections. 

Appendix  E 

This  section  has  been  reserved  for  a 
sample  memorandum  of  understanding 
dealing  with  intentional  excavations  on 
Federal  or  Tribal  lands. 

Public  Participation 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Departmental  Consulting  Archeologist. 
Archeological  Assistance  Division. 
National  Park  Service.  Box  37127, 
Washington  DC  20013-7127,  by  calling 
(202)  343-4101,  or  by  faxhig  a  request 
to  (202)  523-1547.  Requests  must 
identify  the  notice  number  of  this 
NPRM. 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the  effects  that 
might  result  from  adoption  of  the 
proposals  contained  in  this  notice  are 
invited.  Communications  should 
identify  the  regulatory  docket  or  notice 
number  and  be  submitted  in  duplicate 
to  the  address  listed  above.  Commentors 
wishing  the  National  Park  Service  to 
acknowledge  receipt  of  their  comments 
must  submit  with  Xhose  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No  1024-AC07." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commentor.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Departmental 
Consulting  Archeologist  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the  rule 
Docket  both  before  and  after  the  closing 
date  for  comments. 

Drafting  Information 

These  proposed  regulatioos  were 
prepared  by  Dr.  Francis  P.  McManamon 
(Departmental  Consulting  Ardieologist, 
National  Park  Service).  Dr.  C  Timothy 
McKeown  (NAGPRA  Program  Leader, 
National  Park  Service),  and  Mr.  Lars 
Hanslin  (Senior  Attorney,  Office  of  the 
Sohcitor).  in  consultation  with  the 
Native  American  Graves  Protection  a^jd 
Repatriation  Review  Committee  as 
directed  by  section  8  (cH7)  of  the  Act 


Compliance  with  Ute  Paperwork 
Reduction  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  as  required  by 
44  U.S.C.  3501  et  sea.  The  collection  of 
this  Information  will  not  be  required 
until  it  has  been  approved  by  the  Office 
of  Management  and  Budget.  Public 
reporting  burden  for  this  collection  of 
information  is  expected  to  average  100 
hours  for  the  exchange  of  summary/ 
inventory  information  between  a 
museum  and  an  Indian  Tribe  and  six 
hours  per  response  for  the  notification 
to  the  Secretary  of  the  Interior, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collected  Information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Officer.  National 
Park  Service.  Box  37127,  Washington 
DC.  20013  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  Washington  DC 
20503. 

Con^liance  with  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  dociunent  is  not  a 
major  rule  under  Executive  Order 
12291. 

The  Department  of  the  Interior 
certifies  that  this  document  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.). 

The  Department  of  the  Interior  has 
determined  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)  of  Executive  Order  No.  12278. 

The  Department  of  the  Interior  has 
determined  that  these  proposed 
regulations  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  under  the  National 
Environmental  PoHcy  Act  (42  U.S.C. 
4321-4347).  In  addition,  the  Department 
of  the  Interior  has  determined  that  these 
proposed  regulations  are  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  by 
Departmental  regulations  in  516  DM  2. 
As  such,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  statement  has  been  prepared. 

List  of  Subjects  in  43  CFR  Part  10 

Administrative  practice  and 
procedure.  Graves.  Hawaiian  Natives, 
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Historic  preservation.  Indians— claims, 
todians— lands.  Museums.  Public  lands. 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  43  CFR  Subtitle  A  is 
proposed  to  be  amended  as  follows. 

Part  10  is  added  to  read  as  follows: 

PART  10-NATIVE  AMERICAN 
GRAVES  PROTECTION  AND 
REPATRIATION  REGULATIONS 

Subpart  A— Introduction 


Purpose  and  applicability. 
Definitions. 


See. 

ib.i 

10.2 

Subpart  B— Hunrwn  Remains  or  Cultural 
Itamt  from  Federal  or  Tribal  Lands 

10.3  Intentional  excavations. 

10.4  Inadvertent  discoveries. 

10.5  Consultation. 

10.6  Ownership. 

10.7  Disposition  of  unclaimed  human 
remains  and  cultural  items.    [Reserved] 

Subpart  C— Human  Remains  or  Cultural 
Items  In  Museums  and  Federal  Collections 

10.8  Summaries. 

10.9  Inventories. 

10.10  Repatriation. 

1 0. 1 1  Disposition  of  culturally 
unidentifiable  human  remains. 
[Reserved! 

10.12  Civil  penalties.    IRer-erved] 
1013    Future  applicability.    [Reserved] 
Subpart  D— General 

10.14  Lineal  descent  and  cultural 
affiliation. 

10.15  Repatriation  limitations  and 
remedies. 

10.16  Review  committee. 

10.17  Dispute  resolution. 

Appendix  A  to  Part  lO-Sample  summary 
Appendix  B  to  Part  10— Sample  invenlorv 

(Reserved]  '' 

Appendix  C  to  Part  10— Sample  notice  of 

inventory  completion. 
Af^ndix  D  to  Part  10— Sample 

memorandum  of  understanding 

repatriation.  [Reserved] 
Appendix  E  to  Part  10— Sample 

memorandum  of  understanding 

intentional  excavation.  [Reserved] 

Authority:  25  US.C.  3001  et seq. 
Subpart  A— Introduction 
§  10.1    Purpose  and  applicability. 

(a)  Purpose.    These  regulations 
implement  provisions  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act  of  1990  (Pub  L  101- 
601;  25  U.S.C.  3001-3013:104  Stat. 
3048-3058).  These  regulations  develop 
a  systematic  process  for  determining  the 
nghts  of  lineal  descendants  and 
members  of  Indian  Tribes  and  Native 
Hawaiian  organizations  to  certain 
Native  American  human  remains  and 


cultural  items  with  which  they  are 
affiliated. 

(b)  Applicability,    (i)  These 
regulations  pertain  to  the  identification 
and  appropriate  disposition  of  human 
remains  and  cultural  items  that  are: 

(i)  In  Federal  possession  or  control;  or 

(ii)  In  the  possession  or  control  of  an 
institution  or  State  or  local  government 
receiving  Federal  funds;  or 

(iii)  Excavated  or  discovered  on 
Federal  or  Tribal  lands. 

(2)  These  regulations  apply  to  human 
remains  and  cultural  items  which  are 
indigenous  to  Alaska.  Hawaii,  and  the 
continental  United  States  but  not  to 
territories  of  the  United  States. 


SI 0.2    Definitions. 

In  addition  to  the  term  Act,  which 
shall  mean  the  Native  American  Graves 
Protection  and  Repatriation  Act  as 
described  above,  definitions  used  in 
these  regulations  are  grouped  in  five 
classes:  Participants;  human  remains 
and  cultural  items;  cultural  affiliation; 
location;  and  procedures. 

(a)  Participants  are  persons  who 
implement  or  are  referenced  in  these 
regulations.  As  used  in  these 
regulations,  the  term: 

(1)  Secretary  means  the  Secretary  of 
the  Interior. 

(2)  Review  Committee  means  the 
advisory  committee  established 
pursuant  to  section  8  of  the  Act. 

(3)  Departmental  Consulting 
Archeologist  means  the  official  of  the 
Department  of  the  Interior  designated  by 
the  Secretary  as  responsible  for  the  • 
administration  of  matters  relating  to 
these  regulations.  Communications  to 
the  Departmental  Consulting 
Archeologist  should  be  addressed  to; 

Departmental  Consulting 
Archeologist, 
Archeological  Assistance  Division. 
National  Park  Service. 
P.O.  Box  37127, 
Washington,  IX:  20013-7127. 

(4)  Federal  agency  means  any 
department,  agency,  or  instrumentality 
of  the  United  States.  Such  term  does  not 
include  the  Smithsonian  Institution  as 
stipulated  in  section  2  (a)(4}  of  the  Act. 

(5)  Federal  agency  official  means  the 
individual  within  a  Federal  agency 
designated  as  being  responsible  for 
matters  relating  to  these  regulations. 

(6)  Museum  means  any  institution  or 
State  or  local  government  agency 
(including  any  institution  of  higher 
learning)  that  has  possession  of.  or 
control  over,  human  remains  or  cultural 
Items  and  receives  Federal  funds.  The 
phrase  "receives  Federal  funds"  means 
the  receipt  of  funds  by  a  museum  after 
November  16, 1990.  from  a  Federal 
agency  through  any  grant,  loan,  contract 


(other  than  a  procurement  contract),  or 
other  arrangement  by  which  a  Federal 
agency  makes  or  made  available  to  a 
museum  assistance  in  the  form  of  funds. 
Federal  funds  provided  for  any  purpose 
that  are  received  by  a  larger  entity  of 
which  the  museum  is  a  part  are 
considered  Federal  funds  for  the 
purposes  of  these  regulations.  For 
example,  if  a  museum  is  a  part  of  a  State 
or  local  government  or  a  private 
university  and  the  State  or  local 
government  or  private  university 
receives  Federal  funds  for  any  purpose, 
the  museum  is  considered  to  receive 
Federal  funds. 

(7)  Museum  official  means  the 
individual  within  a  museum  designated 
as  being  responsible  for  matters  relating 
to  these  regulations. 

(8)  Native  American  means  of.  or 
relating  to.  a  Tribe,  people,  or  culture 
indigenous  to  the  United  States. 

[9]  Indian  Tribe  means  any  Tribe, 
band,  nation,  or  other  organized  Indian 
group  or  community  of  Indians, 
including  any  Alaska  Native  village  or 
corporation  as  defined  in  or  established 
by  the  Alaska  Native  Claims  Settlement 
Act  (43  U.S.C.  1601  et  seq).  which  is 
recognized  as  eligible  for  the  special 
programs  and  sen'ices  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians.  Groups  that  wish  to 
determine  if  they  quaUfy  as  an  Indian 
Tribe  under  tliis  definition  should 
consult  the  Federal  Register  for  the 
current  list  of  recognized  Indian  Tribes 
as  published  by  the  Bureau  of  Indian 
Affairs.  U.S.  Department  of  the  Interior. 
Groups  which  are  not  included  in  this 
list  but  wish  to  be  considered  as  an 
Indian  Tribe  for  the  purposes  of  these 
regulations  should  contact  the  Bureau  of 
Indian  Affairs  to  ascertain  whether  they 
are  qualified.  Generally,  in  order  to  be 
acknowledged  as  an  Indian  Tribe  under 
these  regulations,  an  Indian  entity  mu-st 
be  ethnically  and  culturally  identifiable 
and  have  had  a  substantially 
autonomous  and  continuous  tribal 
existence  throughout  history  until  the 
present.  Groups,  associations, 
organizations,  or  corporations  of  any 
character  formed  in  recent  times 
generally  do  not  qualify,  nor  do  splinter 
groups,  political  factions,  communities. 
or  entities  of  any  character  which 
separate  from  the  main  body  of  an 
Indian  Tribe  unless  it  can  clearly 
identify  that  the  group  has  functioned 
throughout  history  as  an  autonomous 
entity.  Except  as  otherwise  indicated, 
the  term  Indian  Tribe  when  used  in 
these  regulations  shall  also  mean  Native 
Hawaiian  organizations  as  defined 
below. 

(10)  Native  Hawaiian  means  any 
individual  who  is  a  descendant  of  the 
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aboriginal  people  who.  prior  to  1778. 
occupied  and  exercised  sovereignty  in 
the  area  that  now  constitutes  the  State 
of  Hawaii. 

(11)  Native  Hawaiian  organization 
means  any  organization  that: 

(i)  Serves  and  represents  the  interests 
of  Native  Hawaiians; 

(ii)  Has  as  a  primary  and  stated 
purpose  the  provision  of  services  to 
Native  Hawaiians:  and 

(iii)  Has  expertise  in  Native  Hawaiian 
affairs. 

Such  organizations  shall  include  the 
Office  of  Hawaiian  Affairs  and  Hui  Ma 
lama  I  Na  Kupuna  'O  Hawai'i  Nei. 

(12)  Indian  tribe  official  means  the 
individual  officially  dedgnated  by  the 
governing  body  of  an  Indian  tribe  as 
responsible  for  matters  relating  to  these 
regulations. 

(13)  Traditional  re/jgfous  leader  viho 
is  recognized  by  members  of  that  Indian 
tribe  as: 

(i)  Being  responsible  for  performing 
cultural  duties  relating  to  the 
ceremonial  or  religious  traditions  of  that 
group,  or 

(ii)  Exercising  a  leadership  role  in  an 
Indian  tribe  based  on  the  group's 
cultural,  ceremonial,  or  religious 
practices. 

(14)  Lineal  descendant  means  an 
individual  tracing  his  or  her  ancestry 
directly  and  without  interruption  by 
means  of  the  traditional  kinship  system 
of  the  appropriate  Indian  tribe  to  a 
known  Native  American  individual 
whose  remains,  funerary  objects,  or 
sacred  objects  are  being  claimed  under 
these  regulations. 

(15)  Person  means  an  individual, 
partnership,  corporation,  trust, 
institution,  association,  or  any  other 
private  entity,  or.  any  official,  employee, 
agent,  department,  or  Instrumentality  of 
the  Unitwl  States,  or  of  any  Indian  tribe. 
or  of  any  State  or  political  subdivision 
thereof. 

•  (b)  Human  remains  and  cultural  items 
are  specific  Native  American  human 
remains  or  objects.  For  the  purposes  of 
these  regulations,  the  term: 

(1)  Human  remains  means  the 
physical  remains  of  a  human  body, 
including  but  not  limited  to  bones, 
teeth,  hair,  ashes,  or  mummified  or 
otherwise  preserved  soft  tissues  of  a 
person  of  Native  American  ancestry. 
The  term  does  not  include  remains  or 
portions  of  remains  freely  given  by  the 
individual  from  whose  body  there  were 
obtained,  such  as  hair  made  into  ropes 
or  nets.  For  the  purposes  of  determining 
cultural  affiliation,  human  remains 
incorporated  into  a  cultural  item,  as 
defined  below,  shall  be  considered  as 
part  of  that  cultural  item. 


(2)  Cultured  items  means,  collectively, 
associated  funerary  objects, 
unassociated  funerary  objects,  sacred 
objects,  and  objects  of  cultural 
patrimony. 

(3)  Associated  funerary  objects  means: 
(i)  Items  that,  as  part  of  the  death  rite 

or  ceremony  of  a  culture,  are  reasonably 
believed  to  have  been  placed 
intentionally  at  the  time  of  death  or  later 
with  or  near  individual  human  remains 
that  also  are  currently  in  the  possession 
or  control  of  a  museum  or  Federal 
agency,  or 

(ii)  Other  items  reasonably  believed  to 
have  been  made  exclusively  for  burial 
purposes  or  to  contain  human  remains. 

(4)  Unassociated  funerary  objects 
means  items  that,  as  a  part  of  the  death 
rite  or  ceremony  of  a  culture,  are 
reasonably  believed  to  have  been 
intentionally  placed  with  or  near 
individual  human  remains,  either  at  the 
time  of  death  or  later,  but  for  which  the 
associated  human  remains  are  not  in  the 
possession  or  control  of  a  museum  or 
Federal  agency.  These  cultural  items 
must  be  identified  by  a  preponderance 
of  the  evidence  as  having  been  removed 
from  a  specific  burial  site  of  an 
individual  culturally  affiliated  with  a 
particular  Indian  Tribe  or  as  being 
related  to  specific  individuals  or 
families  or  to  known  human  remains. 

(5)  Sacred  objects  means  items  that 
are  specific  ceremonial  objects  needed 
by  traditional  Native  American  religious 
leaders  for  the  current  practice  of 
traditional  Native  American  religions  by 
their  present-day  adherents.  While 
many  items,  ft^m  ancient  pottery  shards 
to  arrowheads,  might  be  imbued  with 
sacredness  in  the  eyes  of  an  individual, 
these  regulations  are  specifically  limited 
to  objects  that  were  devoted  to  a 
traditional  Native  American  religious 
ceremony  or  ritual  and  which  have 
religious  significance  or  function  in  the 
continued  observance  or  renewal  of 
such  ceremony. 

(6)  Objects  of  cultural  patrimony 
means  cultural  items  having  ongoing 
historical,  traditional,  or  cultural 
importance  central  to  the  Indian  Tribe 
itself,  rather  than  property  owned  by  an 
individual  Tribal  member.  These  objects 
are  of  such  central  importance  that  they 
may  not  be  alienated,  appropriated,  or 
conveyed  by  any  individual  Tribal 
member.  Such  objects  must  have  been 
considered  inalienable  by  the  culturally 
affiliated  Indian  Tribe  at  the  time  the 
object  was  separated  from  the  group. 
Objects  of  cultural  patrimony  include 
items  such  as  Zunl  War  Gods,  the 
Confederacy  Wampum  Belts  of  the 
Iroquois,  and  other  objects  of  similar 
character  and  significance  to  the  Indian 
Tribe  as  a  w^hole. 


(c)  Cultural  affiliation  means  that 
there  is  a  relationship  of  shared  group 
identity  which  can  reasonably  be  traced 
historically  or  prehistorically  between 
members  of  a  present-day  Indian  tribe  or 
Native  Hawaiian  organization  and  an 
identifiable  earher  group. 

(d)  Location  describes  the  property  on 
which  human  remains  or  cultural  items 
are  discovered  or  excavated.  As  used  in 
these  regulations  the  term: 

(1)  Federal  lands  means  any  land 
other  than  Tribal  lands  that  are 
controlled  or  owned  by  the  United 
States  Government,  including  lands 
selected  by  but  not  yet  conveyed  to 
Alaska  Native  Corporations  and  groups 
organized  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C  1601 
et  seq.).  United  States  "control"  refers  to 
those  lands  in  which  the  United  States 
has  a  legal  interest  sufficient  to  permit 

it  to  apply  these  regulations  without 
abrogating  the  otherwise  existing  legal 
rights  of  a  person. 

(2)  Tribal  lands  means  all  lands, 
excluding  privately  owned  lands, 
which: 

(i)  Are  within  the  exterior  boundaries  . 
of  any  Indian  reservation  including,  but 
not  limited  to,  allotments  held  in  trust 
or  subject  to  a  restriction  on  alienation 
by  the  United  States: 

(ii)  Comprise  dependent  Indian 
communities  as  recognized  pursuant  to 
18  U.S.C.  1151: 

(iii)  Are  administered  for  the  benefit 
of  Native  Hawaiians  pursuant  to  the 
Hawaiian  Homes  Commission  Act  of 
1920  and  Section  4  of  the  Hawaiian 
Statehood  Admission  Act  (Pub.L.  86-3; 
73  Stat.  6). 

(3)  Aboriginal  lands  means  Federal 
land  that  is  recognized  by  a  final 
judgment  of  the  Indian  Qaims 
Commission  or  the  United  States  Claims 
Court  as  land  aboriginally  occupied  by 
an  Indian  Tribe. 

(e)  Procedures  are  the  processes  that 
are  required  to  implement  these 
regulations.  As  used  in  these 
regulations,  the  term: 

(1)  Summary  means  the  written 
description  of  collections  that  may 
contain  unassociated  funerary  objects, 
sacred  objects,  and  objects  of  cultural 
patrimony  required  by  §  10.8  of  these 
regulations. 

(2)  Inventory  means  the  item-by-item 
description  of  human  remains  and 
associated  funerary  objects, 

(3)  Intentional  excavation  means  the 
planned  archeological  removal  of 
human  remains  or  cultural  items  found 
under  or  on  the  surface  of  Federal  or 
Tribal  lands. 

(4)  Inadvertent  discovery  means  the 
unanticipated  encounter  or  detection  of 
human  remains  or  cultural  items  found 
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under  or  on  the  surface  of  Federal  or 
Tribal  lands  pursuant  to  Section  3  (d)  of 
the  Act. 

(5)  Possession  by  a  museum  or 
Federal  agency  of  human  remains  or 
cultural  items  means  having  physical 
custody  of  such  objects  with  a  sufficient 
legal  interest  to  lawfully  treat  the  objects 
as  part  of  its  collection  for  purposes  of 
these  regulations. 

(6)  Control  means  having  a  legal 
interest  in  human  remains  or  cultural 
items  sufficient  to  lawfully  permit  the 
museum  or  Federal  agency  to  treat  the 
objects  as  part  of  its  collection  for 
purposes  of  these  regulations  whether  or 
not  the  remains  and  cultural  items  are 
in  the  physical  custody  of  the  museum 
or  Federal  agency. 

Subpart  B— Human  Remains  and 
Guttural  ttems  From  Federal  or  Tribal 
Lands 

S 1 0.3    IntontkMMl  McevMons. 

(a)  General.  This  section  Implements 
Section  3  (c)  of  the  Act  regarding  the 
ownership  or  control  of  human  remains 
and  cuhural  items  that  are  intentionally 
excavated  from  Federal  or  Tribal  lands 
after  November  16,  1990. 

(b)  Specific  requirements.  These 
regulations  permit  the  intentional 
excavation  of  human  remains  or  cultural 
items  from  Federal  or  Tribal  lands  only 

(1)  The  objects  are  excavated  pursuant 
to  applicable  legal  requirements.  . 
including,  if  otherwise  required,  a 
permit  issued  pursuant  io  the 
Archaeological  Resources  Protection  Act 
{16U.S.C.  470aaetseq.); 

(2)  The  objects  are  excavated  after 
consultation  with  or.  in  the  case  of 
Tribal  lands,  consent  of.  the  appropriate 
Indian  Tribe; 

(3)  The  disposition  of  the  objects  is 
consistent  with  their  ownership  as 
described  below;  and 

(4)  Proof  of  the  consultation  or 
consent  is  shown. 

(c)  Procedures.    (1)  Any  person  who 
proposes  to  undertake  an  activity  on 
Federal  or  Indian  lands  that  may  result 
in  the  excavation  of  human  remains  or 
cultural  items  shall  immediately  notify 
in  writing  the  responsible  Federal 
agency  official  or  fadian  tribe  official. 
The  requirements  of  these  regulations 
regarding  the  planned  activity  shall 
apply  whether  or  not  this  required 
notice  is  or  was  duly  provided. 

(2)  The  Federal  agency  official  shall 
■  take  reasonable  steps  to  determine 
whether  a  planned  activity,  of  which  he 
or  she  has  received  notice  or  otherwise 
is  aware,  may  result  in  the  excavaUon  of 
human  remains  or  cultural  items  from 
Federal  lands.  Prior  to  issuing  any 


approvals  or  permits  for  activities 
otherwise  required  by  law.  the  Federal 
agency  official  shall  notify  in  writing 
the  Indian  Tribe  or  Tribes  that  are  likely 
to  be  culturally  affiUated  with  any 
human  remains  or  cultural  items  that 
may  be  excavated.  The  Federal  official 
shall  also  notify  any  pr«sent-day  Indian 
Tribe  which  aboriginally  occupied  the 
area  of  the  activity  and  any  other  Indian 
Tribes  that  the  Federal  official 
reasonably  believes  may  have  a 
relationship  to  the  human  remains  and 
cultural  items  that  are  expected  to  be 
found.  The  notice  shall  be  in  writing 
and  shall  describe  the  planned  activity, 
its  general  location,  the  basis  upon 
which  it  was  determined  that  human 
remains  or  cultural  items  may  be 
excavated,  and.  the  basis  for 
determining  likely  cultural  affiliation 
pursuant  to  §  10.14.  The  notice  shall 
also  propose  a  time  and  place  for 
meetings  or  consultations  to  further 
consider  the  activity,  the  Federal 
agency's  proposed  treatment  of  any 
human  remains  or  cultural  items  that 
may  be  excavated,  and  the  proposed 
disposition  of  any  excavated  human 
remains  or  cultural  items.  Consultation 
shall  be  conducted  pursuant  to  §  10.5. 

(3)  If  the  planned  activity  is  also 
subject  to  review  under  section  106  of 
the  National  Historic  Preservation  Act 
(16  U.S.C.  470  et  seq.),  the  Federal 
agency  official  should  coordinate 
consuhation  and  any  subsequent 
agreement  for  compliance  conducted 
under  that  Act  with  the  requirements  of 
§  10.3  (c)(2)  and  §  10.5.  Compliance 
with  these  regulations  does  not  relieve 
Federal  officials  of  requirements  to 
comply  with  section  106  of  the  NaUonal 
Historic  Preservation  Act  (16  U.S.C.  470 
et  seq.). 

(4)  If  an  Indian  Tribe  receives  notice 
of  a  planned  activity  or  otherwise 
becomes  aware  of  a  planned  activity 
that  may  result  in  the  excavation  of 
human  remains  or  cuhural  items  on 
Indian  lands,  the  Indian  Tribe  should 
take  appropriate  steps  to  make  certain 
that  any  human  remains  or  cultural 
items  excavated  or  discovered  as  a 
result  of  the  planned  activity  are 
disposed  of  in  accordance  with  their 
ownership  as  described  in  §  10.6. 


S 1 0.4    Inadvertent  ditcoveHee. 

(a)  General.  This  section  implements 
section  3  (d)  of  the  Act  regarding  the 
ownership  or  control  of  human  remains 
and  cultural  items  that  are  discovered 
inadvertently  on  Federal  or  Tribal  lands 
after  November  16. 1990. 

(b)  Discovery.  Any  person  who  knows 
of  the  discovery  of  human  remains  or 
cultural  items  on  Federal  or  Tribal  lands 
after  November  16. 1990.  must  provide 


notification  of  the  discovery,  in  writing, 
to  the  responsible  Federal  agency 
official  with  respect  to  Federal  lands, 
and.  with  respect  to  Tribal  lands,  to  the 
responsible  Indian  Tribe  official.  The 
requirements  of  these  regulations 
regarding  discoveries  shall  apply 
whether  or  not  a  discovery  is  duly 
reported. 

(c)  Ceasing  activity.  If  the  discovery 
occurred  in  connection  with  an  on- 
going activity  on  Federal  or  Tribal 
lands,  the  person,  in  addition  to 
providing  the  notice  described  above, 
shall  stop  the  activity  in  the  area  of  the 
discovery  and  make  a  reasonable  effort 
to  protect  the  human  remains  or  cultural 
items  discovered. 

(d)  Federal  lands.  Upon  receipt  of 
such  a  notification  with  respect  to 
Federal  lands,  the  responsible  Federal 
agency  official  shall: 

(1)  Immediately  certify  receipt  of  the 
notification: 

(2)  Take  immediate  steps,  if 
necessary,  to  secure  and  protect 
discovered  human  remains  and  cultural 
items,  including,  as  appropriate, 
stabilization  or  covering; 

(3)  Notify  within  one  (1)  working  day 
tlie  known  hidian  Tribe  or  Tribes  likely 
to  be  culturally  affiliated  with  the     # 
discovered  human  remains  or  cultural 
Items,  and,  if  known,  the  present-day 
Indian  Tribe  which  aboriginally 
occupied  the  area  and  any  other  Indian 
Tribe  that  is  reasonably  known  to  have 
a  relationship  to  the  human  remains  or 
cultural  items.  The  notice  shall  include 
pertinent  information  as  to  kind  of 
material,  condition,  and  the 
circumstances  of  the  discovery; 

(4)  Initiate  consuhation  on  the 
discovery  pursuant  to  §  10.5. 

(e)  Resumption  of  activity.  The 
activity  that  resulted  in  the  inadvertent 
discovery  may  resume  thirty  (30)  days 
after  certification  by  the  notified  Federal 
agency  or  Indian  Tribe  of  receipt  of  the 
notice  of  discovery  if  the  resumption  of 
the  activity  is  otherwdse  lawful.  The 
activity  may  also  be  resumed,  if 
otherwise  lawful,  at  any  time  that  a 
written,  binding  agreement  is  executed 
between  the  necessary  parties  that 
adopts  a  recovery  plan  for  the  removal, 
treatmeru.  and  disposition  of  the  human 
remains  or  cultural  items  in  accordance 
with  their  ownership. 

(f)  Indian  tribes.  Indian  Tribes  that  are 
notified  or  otherwise  become  aware  of  a 
discovery  of  human  remains  or  cultural 
items  on  their  Tribal  lands  should  take 
appropriate  steps  to  assure  that  the 
human  remains  or  cultural  items  are 
protected  and  disposed  of  in  accordance 
with  their  ownership  as  described 
below. 
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(g)  Federal  agency  officials.  Federal 
agency  officials  should  coordinate  their 
responsibilities  under  this  section  with 
their  emergency  discovery 
responsibilities  under  Section  106  of  the 
National  Historical  Preservation  Act  (16 
U.S.C.  470  (f)  et  seq.),  36  CFR  800.11  or 
section  3  (a)  of  the  Archeological  and 
Historic  Preservation  Act  (16  U.S.C.  469 
(a-c)).  Compliance  with  these 
regulations  does  not  relieve  Federal 
officials  of  the  requirement  to  comply 
with  section  106  of  the  National 
Historical  Preservation  Act  (16  U.S.C. 
470  (f)  etseq.).  36  CFR  800.11  or  section 
3  (a)  of  the  Archeological  and  Historic 
Preservation  Act  (16  U.S.C.  469  (a-c)). 

§10.5    Consultation. 

Consultation  as  part  of  the  discovery 
or  excavation  of  human  remams  or 
cultural  items  on  Federal  lands  shall  be 
conducted  in  accordance  with  the 
following  requirements. 

(a)  Consulting  parties.  Federal  agency 
officials  shall  consult  with  Indian  Tribe 
officials  and  traditional  religious  leaders 
and  known  lineal  descendants: 

(1)  That  are.  or  are  likely  to  be. 
culturally  affiliated  with  human 
remains  and  cultural  items;  and 

(2)  On  whose  aboriginal  lands  the 
planned  activity  will  occur  or  where  the 
discovery  has  bieen  made. 

(b)  Initiation  of  consultation.  Upon 
receiving  notice  of,  or  otherwise 
becoming  aware  of.  an  inadvertent 
discovery  or  planned  activity  that  has 
resulted  or  may  result  in  the  excavation 
or  discovery  of  human  remains  and 
cultural  items  on  Federal  lands,  the 
responsible  Federal  agency  official 
shall,  as  part  of  the  procedures 
described  in  §  10.3  and  §  10.4.  take 

.  appropriate  steps  to  establish  the  likely 
cultural  affiliation  of  the  objects 
pursuant  to  §  10.14.  The  Federal  official 
shall  notify  in  writing  the  Indian  Tribe 
or  Tribes  that  are  likely  to  be  culturally 
affiliated  with  them,  and,  if  known,  the 
lineal  descendants  of  the  deceased 
individual,  as  well  as  any  present-day 
Indian  Tribe  which  aboriginally 
occupied  the  area  and  other  Indian 
Tribes  that  may  have  a  relationship  to 
the  human  remains  and  cultural  items. 
The  consultation  shall  seek  to  identify 
traditional  religious  leaders  who  should 
also  be  consulted  and  seek  to  identify, 
where  applicable.  Uneal  descendants 
and  Indian  Tribes  related  to  the  human 
remains  and  cultural  items. 

(c)  Pmvision  of  information.  During 
the  consultation  process,  as  appropriate, 
the  Federal  agency  official  shall  provide 
the  following  information  in  writing  to 
officials  of  Indian  Tribes  that  are  or  are 
likely  to  be  culturally  affiliated  with 
human  remains  and  cultural  items 


excavated  or  discovered  on  Federal 
lands: 

(1)  A  list  of  all  Indian  Tribes  that  are 
being,  or  have  been,  consulted  regarding 
the  particular  human  remains  and 
cultural  items; 

(2)  An  indication  that  additional 
documentation  used  to  identify  cultural 
affiliation  will  be  supplied  upon 
request. 

(d)  Requests  for  information.  During 
the  consultation  process.  Federal  agency 
officials  shall  request,  as  appropriate, 
the  following  information  from  Indian 
Tribes  that  are.  or  are  likely  to  be, 
culturally  affiliated  with  excavated  or 
discovered  human  remains  and  cultural 
items: 

(1)  Name  and  address  of  the  Indian 
Tribe  official  to  act  as  representative  in 
consultations  related  to  particular 
human  remains  and  cultural  items; 

(2)  Names  and  appropriate  methods  to 
contact  hneal  descendants  who  should 
be  contacted  to  participate  in  the 
consultation  process; 

(3)  Names  and  appropriate  methods  to 
contact  any  traditional  religious  leaders 
who  should  be  consulted  regarding  the 
collections; 

(4)  Recommendations  on  how  the 
consultation  process  should  be 
conducted;  and 

(5)  Kinds  of  cultural  items  that  the 
Indian  Tribe  considers  likely  to  be 
unassociated  funerary  objects,  sacred 
objects,  or  objects  of  cultural  patrimony. 

(e)  Written  plan  of  action.  The 
consultation  should  result  in  a  written 
plan,  approved  and  signed  by  the 
Federal  agency  official.  Indian  Tribe 
official(s)  and  other  parties  may  sign  as 
appropriate.  At  a  minimum,  the  plan  of 
action  should  document  the  following: 

(1)  The  kinds  of  objects  to  be 
considered  as  cultural  items  as  defined 
in  §  10.2(b): 

(2)  The  specific  information  used  to 
determine  cultural  affiliation  pursuant 
to  §10.14; 

(3)  The  treatment,  care,  and  handling 
of  human  remains  and  cultural  items 
recovered; 

(4)  The  archeological  recording  of  the 
human  remains  and  cultural  items 
recovered; 

(5)  The  kinds  of  analysis  for  each  kind 
of  object; 

(6)  Any  steps  to  be  followed  to  contact 
Indian  Tribe  officials  at  the  time  of 
excavation  of  specific  human  remains  or 
cultural  items; 

(7)  The  kind  of  traditional  treatment, 
if  any,  to  be  afforded  the  human  remains 
or  cultural  items: 

(8)  The  nature  of  reports  to  be 
prepared:  and 

(9)  The  disposition  of  human  remains 
and  cultural  items  in  accordance  with 
their  ownership. 


(f)  Programmatic  agreements. 
Whenever  possible.  Federal  agencies 
should  enter  into  programmatic 
agreements  with  Indian  Tribes  that  are 
culturally  affiliated  with  specific  human 
remains  or  cultural  items  and  have 
claimed,  or  are  likely  to  claim,  those 
human  remains  or  cultural  items 
excavated  or  discovered  on  Federal 
lands.  These  agreements  should  address 
all  Federal  agency  land  management 
activities  that  could  result  in  the 
e.xcavation  or  discovery  of  human 
remains  or  cultural  items.  Consultation 
should  lead  to  the  establishment  of  a 
process  for  effectively  Implementing  the 
requirements  of  these  regulations 
regarding  standard  consultation 
procedures,  the  establishment  of 
cultural  affiUation  consistent  with 
procedures  in  this  section,  and  the 
treatment  and  disposition  of  human 
remains  or  cultural  items.  The 
agreements,  or  the  correspondence 
related  to  the  effort  to  reach  agreements, 
shall  constitute  proof  of  consultation  as 
required  by  these  regulations. 

(g)  Traditional  religious  leaders.  The 
Federal  agency  official  shall  be 
cognizant  that  Indian  Tribe  officials  may 
need  to  confer  with  traditional  religious 
leaders  prior  to  making 
recommendations. 

§10.6    Ownership. 

(a)  Priority  of  ownership.  This  section 
implements  section  3  (a)  of  the  Act, 
subject  to  the  limitations  of  §  10.15, 
regarding  the  owmership  or  control  of 
human  remains  and  cultural  items 
excavated  or  discovered  on  Federal  or 
Tribal  lands  after  November  16, 1990. 
Ownership  or  control  of  these  human 
remains  and  cultural  items  is,  with 
priority  given  in  the  order  listed: 

(1)  In  the  case  of  human  remains  and 
associated  funerary  objects,  in  the  lineal 
descendant  of  the  deceased  individual 
as  determined  pursuant  to  §  10.14  (b); 

(2)  In  cases  where  a  lineal  descendant 
cannot  be  ascertained  or  no  claim  is 
made,  and  with  respect  to  unassociated 
funerary  objects,  sacred  objects,  and 
objects  of  cultural  patrimony: 

(i)  In  the  Indian  Tribe  on  whose  Tribal 
land  the  human  remains  or  cultural 
items  were  discovered; 

(ii)  In  the  Indian  Tribe  that  has  the 
closest  cultural  affiliation  with  the 
human  remains  or  cultural  items  as 
determined  pursuant  to  §  10.14  (c);  or 

(iii)  In  circumstances  in  which  the 
cultural  affiliation  of  the  human 
remains  and  cultural  items  cannot  be 
ascertained  and  the  objects  were 
discovered  on  Federal  land  that  is 
recognized  by  a  final  judgment  of  the 
Indian  Claims  Commission  or  the 
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United  States  Court  of  Claims  as  the 
aboriginal  land  of  an  Indian  Tribe: 

(A)  In  the  Indian  Tribe  aboriginally 
occupying  the  Federal  land  on  which 
the  objects  were  discovered,  or 

(B)  If  it  can  be  shown  by  a 
preponderance  of  the  evidence  that  a 
different  Indian  Tribe  has  a  stronger 
cultural  relationship  with  the  human 
remains  and  cultural  items,  in  the 
Indian  Tribe  that  has  the  strongest 
demonstrated  relationship. 

(b)  Applicability  of  these  regulations 
to  the  ownership  of  human  remains  and 
culturalitems.  The  ownership  of  human 
remains  or  cultural  items  and  other 
provisions  of  the  Act  apply  to  all 
planned  excavations  and  inadvertent 
discoveries  made  after  November  16, 
1990,  including  those  made  before  the 
effective  date  of  these  regulations. 

(c)  Final  notice,  claims  and 
disposition  with  respect  to  Federal 
lands.  Upon  determination  of  the  lineal 
descendant  or  Indian  Tribe  that  appears 
to  own  particular  human  remains  or 
cultural  items  excavated  or  discovered 
on  Federal  lands,  the  responsible 
Federal  agency  official  shall,  subject  to 
the  notice  required  herein  and  the 
limitations  of  §  10.15,  transfer 
ownership  or  control  of  the  objects  to 
the  Indian  Tribe  or  hneal  descendants 
in  accordance  with  appropriate 
procedures,  which  shall  respect 
traditional  customs  and  practices.  Prior 
to  any  such  disposition  by  a  Federal 
agency  official,  the  Federal  agency 
official  shall  pubhsh  a  general  notice  of 
the  proposed  disposition  in  a 
newspaper  of  general  circulation  in  the 
area  in  which  the  human  remains  or 
cultural  items  were  excavated  or 
discovered.  The  notice  shall  provide 
information  as  to  the  nature  and  cultural 
affiliation,  of  the  human  remains  and 
cultural  items  and  shall  solicit  further 
claims  to  ownership.  The  notice  shall  be 
published  at  least  two  (2)  times  at  least 
a  week  apart,  and  the  transfer  shall  not 
take  place  until  at  least  thirty  (30)  days 
after  the  publication  of  the  second 
notice  to  allow  time  for  any  additional 
claimants  to  come  forward.  If  additional 
claimants  do  come  forward  and  the 
Federal  agency  official  cannot  clearly 
determine  which  claimant  is  the  proper 
recipient,  the  Federal  agency  shall  not 
transfer  ownership  or  control  of  the 
objects  until  such  time  as  the  proper 
recipient  is  determined  pursuant  to 
these  regulations.  The  Federal  agency 
official  shall  send  a  copy  of  the  notice 
and  information  on  when  and  in  what 
newspaper  to  the  Departmental 
Conpvilting  Archeologist. 


|ia7    DIapoaJtJon  of  unclaJnwd  human 
remain*  and  cuttural  rtems.  [Reserved] 

Subpart  C— Human  Remains  or 
Cultural  Items  In  Museums  and  Federal 
Coilectfons 

S1(U    Summarlas. 

(a)  General.  This  section  implements 
section  6  of  the  Act.  Under  section  6. 
each  museum  or  Federal  agency  that  has 
possession  or  control  over  collections 
which  may  contain  unassociated 
funerary  objects,  sacred  objects,  or 
objects  of  cultural  patrimony  is  to    • 
provide  a  summary  of  these  collections 
based  upon  available  information  held 
by  the  museum  or  Federal  agency.  The 
purpose  of  the  summary  is  to  provide 
information  about  the  collections  to 
lineal  descendants  and  culturally 
affiliated  Indian  Tribes  that  may  wish  to 
request  repatriation  of  such  objects.  The 
summary  serves  in  lieu  of  an  object-by- 
object  inventory  of  these  collections, 
although,  if  an  inventory  is  available,  it 
may  be  substituted.  Federal  agencies  are 
responsible  for  ensuring  that  these 
requirements  are  met  for  all  collections 
fi-om  their  lands  or  generated  by  their 
undertakings  whether  the  collections 
are  held  by  the  Federal  agency  or  by  a 
non-Federal  institution. 

(b)  Contents  of  summaries.  For  each 
collection  or  portion  of  a  collection,  the 
summary  shall  include:  an  estimate  of 
the  number  of  objects  in  the  collection 
or  portion  of  the  collection;  a 
description  of  the  kinds  of  objects 
included;  reference  to  the  means, 
date(s),  and  location(s)  in  which  the 
collection  was  acquired,  where  readily 
ascertainable;  and  information  relevant 
to  identifying  lineal  descendants,  if 
available,  and  cultural  affiliation. 

(c)  Completion.  Summaries  shall  be 
completed  not  later  than  November  16 
1993. 

(d)  Consultation.  (1)  Consulting 
parties.  Museum  and  Federal  agency 
officials  shall  consult  with: 

(i)  Lineal  descendants,  when  known 
or  claimed  on  the  basis  of  the  traditional 
kinship  system,  of  individuals  whose 
unassociated  funerary  objects  or  sacred 
objects  are  Ukely  to  be  subject  to  the 
summary  provisions  of  these 
regulations;  and 

Tii)  Officials  and  traditional  religious 
leaders  identified  by  Indian  Tribes: 

(A)  From  whose  Tribal  lands 
unassociated  funerary  objects,  sacred 
objects,  or  objects  of  cultural  patrimony 
originated;  ^ 

(b)  From  whose  ^original  lands 
unassociated  funerai 
objects,  or  objects  of  culniTafpatrimAny 
originated;  and  ^ 

(C)  That  are,  or  are  Ukely  to  be.  - 
culturally  affiliated  with  unassociated 


funerary  objects,  sacred  objects,  or 
objects  of  cultural  patrimony. 

(2)  Initiafion  of  consultation.  Museum 
and  Federal  agency  officials  shall  begin 
summary  consultation  no  later  than  the 
completion  of  the  summary  process. 

(3)  Provision  of  information.  During 
summary  consultation,  museums  and 
Federal  agency  officials  shall  provide 
copies  of  the  summary  to  lineal 
descendants,  when  known,  and  to 
officials  and  traditional  religious 
leaders.  Upon  request,  museum  and 
Federal  agency  officials  shall  provide 
Indian  Tribes  with  access  to  records, 
catalogues,  relevant  studies,  or  other 
pertinent  data  for  the  limited  purposas 
of  determining  the  geographic  origin, 
cuhural  affiliation,  and  basic  facts 
surrounding  acquisition  and  accession 
of  objects  covered  by  the  summary.  This 
information  may  be  requested  at  any 
time  and  shall  be  provided  in  a 
reasonable  manner  to  be  agreed  upon  by 
all  parties.  The  Review  Committee  also 
shall  be  provided  access  to  such 
materials. 

(4)  Requests  for  information.  During 
the  summary  consultation,  museum  and 
Federal  agency  officials  shall  request,  as 
appropriate,  the  following  information 
fi-om  Indian  Tribes  that  are,  or  are  likely 
to  be,  culturally  affihated  with  their 
collectiuns: 

(i)  Name  and  address  of  the  Indian 
Tribe  official  to  act  as  representative  in 
consultations  related  to  particular 
objects; 

(ii)  Names  and  appropriate  methods 
to  contact  any  lineal  descendants,  if 
known,  of  individuals  whose 
unassociated  funerary  objects  or  sacred 
objects  are  included  in  the  summary; 

(iii)  Names  and  appropriate  methods 
to  contact  traditional  religious  leaders 
who  should  be  consulted  regarding  the 
collections; 

(iv)  Recommendations  on  how  the 
consultation  process  should  be 
conducted;  and 

(v)  Kinds  of  cultural  items  that  the 
Indian  Tribe  considers  to  be  sacr«d 
objects  or  objects  of  cultural  patrimony. 

(e)  Notification.  Repatriation  of 
unassociated  funerary  objects,  sacred 
objects,  or  objects  of  cuhural  patrimony 
to  lineal  descendants  or  culturally 
affihated  Indian  Tribes  as  determined 
pursuant  to  §  10.10  (a),  shall  not 
proceed  prior  to  submission  of  an 
object-by-object  list  of  the  objects  being 
requested  and  a  notice  of  intent  to 
repatriate  to  the  Departmental 
Consulting  Archeologist.  The  object-by- 
object  description  shall  include,  if 
available: 

(1)  Accession  and  catalogue  entries 
for  each  object; 
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(2)  Information  related  to  the 
acquisition  of  each  object,  including  the 
name  of  the  person  or  organization  from 
whom  the  object  was  Attained,  if 
known; 

(3)  The  date  each  object  was  acquired. 

(4)  The  place  each  object  was 
acquired,  i.e..  name  or  number  of  site, 
county,  state,  and  Federal  agency 
administrative  unit,  if  applicable: 

(5)  The  means  of  acquisition,  i.e..  gift, 
purchase,  excavation,  etc.; 

(6)  The  antiquity  of  each  object,  if 
known; 

(7)  A  description  of  each  object, 
including  dimensions,  materials,  and 
photographic  documentation,  if 
appropriate; 

(8)  A  summary  of  the  evidence  used 
to  determine  the  cultural  affiliation  of 
each  object  pursuant  to  §  10.14. 

The  notice  of  intent  to  repatriate  shall 
summarize  the  object-by-object 
description  in  sufficient  detail  so  as  to 
enable  other  individuals  or  Indian 
Tribes  to  determine  their  interest  in  the 
claimed  objects.  It  shall  include 
information  that  identifies  each 
particular  set  of  claimed  unassociated 
funerary  objects,  sacred  objects,  or 
objects  of  cultural  patrimony  and  the 
circumstances  surrounding  its 
acquisition  and  describes  the  objects 
that  are  clearly  identifiable  as  to  Tribal 
origin.  It  shall  also  describe  the  objects 
that  are  not  clearly  identifiable  as  being 
culturally  affiliated  with  a  particular 
Indian  Tribe,  but  which,  given  the 
totality  of  circumstances  surrounding 
acquisition  of  the  objects,  are  likely  to 
be  culturally  affiliated  with  a  particular 
Indian  Tribe.  The  Departmental 
Consulting  Archeologist  shall  publish 
the  notice  of  intent  to  repatriate  in  the 
Federal  Register. 

§10.9    Inventorie*. 

(a)  General.  This  section  implements 
section  5  of  the  Act.  Under  section  5, 
each  museum  or  Federal  agency  that  has 
possession  or  control  over  holdings  or 
collections  of  human  remains  and 
associated  funerary  objects  is  to  compile 
an  inventory  of  such  objects,  and,  to  the 
fullest  extent  possible  based  on 
information  possessed  by  the  museum 
or  Federal  agency,  identify  the 
geographical  and  cultural  affiliation  of 
each  item.  The  purpose  of  the  inventory 
is  to  facilitate  repatriation  by  providing 
clear  descriptions  of  human  remains 
and  associated  funerary  objects  and 
establishing  the  cultural  affiliation 
between  these  objects  and  present-day 
Indian  Tribes.  Museums  and  Federal 
agencies  are  encouraged  to  undertake 
inventories  on  those  portions  of  their 
collections  for  which  information  is 


readily  available  or  about  which  Indian 
Tribes  have  expressed  special  interest. 
Early  focus  on  these  parts  of  collections 
will  result  in  repatriations  that  may 
serve  as  models  for  other  inventories. 
Federal  agencies  are  responsible  for 
ensuring  that  these  requirements  are 
met  for  all  collections  from  their  lands 
or  generated  by  their  undertakings 
whether  the  collections  are  held  by  the 
Federal  agency  or  by  a  non-Federal 
institution. 

(b)  Consultation.    (1)  Consulting 
parties.  Museum  and  Federal  agency 
officials  shall  consult  with: 

(i)  Lineal  desce/lfdants,  when  known 
or  claimed  on  the  basis  of  the  traditional 
kinship  system,  of  individuals  whose 
remains  and  associated  funerary  objects 
are  likely  to  be  subject  to  the  inventory 
provisions  of  these  regulations;  and 

(ii)  Officials  and  traditional  religious 
leaders  identified  by  Indian  Tribes: 

(A)  From  whose  Tribal  lands  human 
remains  and  associated  funerary  objects 
originated; 

(B)  From  whose  aboriginal  lands 
human  remains  and  associated  funerary 
objects  originated:  and 

(C)  That  are,  or  are  likely  to  be. 
culturally  affiliated  with  human 
remains  and  associated  funerary  objects. 

(2)  Initiation  of  consultation.  Museum 
and  Federal  agency  officials  shall  begin 
inventory  consultation  no  later  than  the 
point  in  the  inventory  process  at  which 
the  cultural  affiliation  of  human 
remains  and  associated  funerary  objects 
is  being  investigated  actively. 

(3)  Provision  of  information.  During 
inventory  consultation,  museums  and 
Federal  agency  officials  shall  provide 
the  following  information  in  writing  to 
lineal  descendants,  when  known,  and  to 
Indian  Tribe  officials  and  traditional 
religious  leaders. 

(i)  A  list  of  all  Indian  Tribes  that  are, 
or  have  been,  consulted  regarding  the 
particular  human  remains  and 
associated  funerary  objects; 

(ii)  A  general  description  of  the 
conduct  of  the  inventory; 

(iii)  The  projected  time  frame  for 
conducting  the  inventory;  and 

(iv)  An  indication  that  additional 
documentation  used  to  identify  cultural 
affiliation  will  be  supplied  upon 
request. 

(4)  Requests  for  information.  During 
the  inventory  consultacion,  museum  and 
Federal  agency  officials  shall  request,  as 
appropriate,  the  following  information 
from  Ladian  Tribes  that  are,  or  are  likely 
to  be.  culturally  affiliated  with  their 
collections: 

(i)  Name  and  address  ot  tne  Indian 
Tribe  official  to  act  asTepresentative  in 
consultations  related  to  particular 


human  remains  and  associated  funerary 
objects: 

(ii)  Names  and  appropriate  methods 
to  contact  any  lineal  descendants  of 
individuals  whose  remains  and  funerary 
objects  are  or  are  likely  to  be  included 
in  the  inventory: 

(iii)  Names  and  appropriate  methods 
to  contact  traditional  religious  leaders 
who  should  be  consulted  regarding  the 
collections: 

(iv)  Recommendations  on  how  the 
consultation  process  should  be 
conducted:  and 

(v)  Kinds  of  cultural  objects  that  the 
Indian  Tribe  reasonably  believes  to  have 
been  made  exclusively  for  burial 
purposes  or  to  contain  human  remains 
of  their  ancestors. 

(c)  Required  information.  The 
following  documentation  shall  be 
included,  if  available,  for  all 
inventories: 

(1)  Accession  and  catalogue  entries, 
including  the  accession/catalogue 
entries  of  human  remains  with  which 
funerary  objects  were  associated: 

(2)  Information  related  to  the 
acquisition  of  each  object,  including  the 
name  of  the  person  or  organization  from 
whom  the  object  was  obtained,  if 
known; 

(3)  The  date  each  object  was  acquired. 

(4)  The  place  each  object  was 
acquired,  i.e..  name  or  number  of  site, 
county,  state,  and  Federal  agency 
administrative  unit,  if  applicable: 

(5)  The  means  of  acquisition,  i.e.,  gift, 
purchase,  excavation,  etc.; 

(6)  The  antiquity  of  the  human 
remains  and  associated  funerary  objects, 
if  known; 

(7)  A  description  of  each  set  of  human 
remains  or  associated  funerary  objects, 
including  dimensions,  materials,  and 
photographic  documentation,  if 
appropriate; 

(8)  A  summary  of  the  evidence  used 
to  determine  the  cultural  affiliation  of 
the  human  remains  or  associated 
funerary  objects  pursuant  to  §  10.14  of 
these  regulations. 

(d)  Documents.  Two  separate 
documents  shall  comprise  the 
inventory: 

(1)  A  listing  of  all  human  remains  and 
associated  funerary  objects  that  are 
identified  as  being  culturally  affi  hated 
with  one  or  more  present-day  Indian 
Tribes.  The  list  must  indicate  for  each 
item  or  set  of  items  whether  cultural 
affiliation  is  clearly  determined  or 
likely:  and 

(2)  A  listing  of  all  human  remains  and 
associated  funerary  objects  for  which  no 
culturally  affiliated  present-day  Indian 
Tribe  can  be  determined. 

(e)  Notification.  (1)  If  the  inventory 
results  in  the  identification  or  likely 


Federal  Register  /  Vol.  58.  No.  102  /  Friday.  May  28.  1993  /  Proposed  Rules  31131 


identification  of  the  cultural  affiliation 
of  any  particular  human  remains  or 
associated  funerary  objects,  the  museum 
or  Federal  agency,  not  later  than  six  (6) 
months  after  completion  of  the 
inventory,  shall  send  culturally 
affiliated  Indian  Tribes  the  inventory  of 
culturally  affihated  human  remains  and 
a  notice  of  inventory  completion  that 
summarizes  the  results  of  the  inventory. 

(2)  The  notice  of  inventory 
completion  shall  summarize  the 
contents  of  the  inventory  in  sufficient 
detail  so  as  to  enable  the  recipients  to 
determine  their  interest  in  the 
inventoried  items.  It  shall  include 
information  that  identifies  each 
particular  set  of  human  remains  or 
associated  funerary  objects  and  the 
circumstances  surrounding  its 
acquisition,  describes  the  human 
remains  or  associated  funerary  objects 
that  are  clearly  identifiable  as  to  cultural 
affiliation,  and  describes  the  human 
remains  and  associated  funerary  objects 
that  are  not  clearly  identifiable  as  being 
culturally  affiliated  with  an  Indian 
Tribe,  but  which,  given  the  totality  of 
circumstances  surrounding  acquisition 
of  the  human  remains  or  associated 
objects,  are  identified  as  likely  to  be 
culturally  affiliated  with  a  particular 
Indian  Tribe. 

(3)  If  the  inventory  results  in  a 
determination  that  the  human  remains 
are  of  an  identifiable  individual,  the 
Museum  of  Federal  agency  official  shall 
convey  this  information  to  the  Indian 
Tribe  of  which  the  deceased  was  a 
member,  and.  if  known,  shall  so  notify 
any  lineal  descendant  of  the  deceased 
individual. 

(4)  The  notification  of  inventory 
completion  and  a  copy  of  the  inventory 
shall  also  be  sent  to  the  Departmental 
Consulting  Archeologist.  T^ese 
submissions  shall  be  sent  in  both 
printed  hard  copy  and  electronic 
formats.  Information  on  the  proper 
format  for  electronic  submission  and 
suggested  alternatives  for  museums 
unable  to  meet  these  requirements  are 
available  from  the  Departmental 
Consulting  Archeologist. 

(5)  Upon  request  by  an  Indian  Tribe 
that  has  received  or  should  have 
received  notice  of  inventory  results  as 
described  above,  a  museum  or  Federal 
agency  shall  supply  additional  available 
documentation  to  supplement  the 
information  provided  with  the  notice. 
For  these  purposes,  the  term 
"documentation"  means  a  summary  of 
existing  museum  or  Federal  agency 
records  including  inventories  or 
catalogues,  relevant  studies,  or  other 
pertinent  data  for  the  limited  purpose  of 
determining  the  geographical  origin, 
cultural  affiliation,  and  basic  facta 


surrounding  the  acquisition  and 
accession  of  hiunan  remains  and 
associated  funerary  objects. 

(6)  In  the  event  that  the  inventory 
results  in  a  determination  that  the 
museum  or  Federal  agency  has 
possession  of  or  control  over  human 
remains  or  associated  funerary  objects 
that  cannot  be  identified  as  affiliated 
with  a  particular  Indian  Tribe,  the 
museum  or  Federal  agency  shall  provide 
the  Department  Consulting  Archeologist 
notice  of  this  result  and  a  copy  of  the 
list  of  culturally  unidentifiable  human 
remains  and  associated  funerary  objects. 
The  Departmental  Consulting 
Archeologist  shall  make  this 
Information  available  to  members    f  the 
Review  Committee. 

(7)  The  Departmental  Consulting 
Archeologist  shall  pubHsh  notices  of 
inventory  completion  received  from 
Museums  and  Federal  agencies  in  the 
Federal  Reeister. 

(0  Completion.  Inventories  shall  be 
completed  not  later  than  November  16. 
1995.  Any  museum  that  has  made  a 
good  faith  effort  to  complete  its 
inventory,  but  which  will  be  unable  to 
complete  the  process  by  this  deadline, 
may  request  an  extension  of  the  time 
reouirements  fttim  the  Secretary.  An 
indication  of  good  faith  efforts  shall 
include,  but  not  necessarily  be  limited 
to.  the  initiation  of  active  consultation 
and  documentation  regarding  the 
collection  and  the  development  of  a 
written  plan  to  carry  out  the  inventory 
process.  Minimum  components  of  an 
inventory  plan  are:  A  definition  of  the 
steps  required;  the  position  titles  of  the 
persons  responsible  for  each  step;  the 
planned  schedule  of  implementation  of 
the  plan;  and  a  description  of  the  efforts 
proposed  to  obtain  the  funding  required 
to  implement  the  plan. 

S  10.10    Repatriation. 

(a)  Unassociated  funerary  objects, 
sacred  objects,  and  objects  of  cultural 
patrimony.    (1)  Criteria.  If  the  following 
criteria  are  met  for  unassociated 
funerary  objects,  sacred  objects,  or 
objects  of  cultural  patrimony,  a  museum 
or  Federal  agency  will  expeditiously 
repatriate  the  objects  upon  request 
pursuant  to  section  7  of  the  Act: 

(i)  The  object  meets  the  definitions 
established  §  10.2  (b)  (4),  (5)  or  (6); 

(ii)  The  cultural  affiUation  of  the 
object  is  established  pursuant  to  §  10.14 
through  the  summary,  consultation,  and 
notification  procedures. 

(iii)  The  known  lineal  descendant  or 
Indian  Tribe  presents  evidence  which,  if 
standing  alone  before  the  introduction 
of  evidence  to  the  contrary,  would 
support  a  finding  that  the  Federal 
agency  or  museum  does  not  have  a  right 


of  possession  to  the  objects  as  defined 
below. 

(iv)  The  agency  or  museum  is  unable 
to  present  evidence  to  the  contrary 
proving  that  it  does  have  a  right  of 
possession  as  defined  below. 

(v)  None  of  the  specific  exceptions 
listed  in  §  10.10  (c)  apply. 

(2)  Right  of  possession.  For  purposes 
of  these  regulations,  "right  of 
possession"  means  possession  obtained 
with  the  voluntary  consent  of  an 
individual  or  group  that  had  authority 
of  alienation.  The  original  acquisition  of 
a  Native  American  unassociated 
funerary  object,  sacred  object,  or  object 
of  cultural  patrimony  from  an  Indian 
Tribe  with  the  voluntary  consent  of  an 
individual  or  group  with  authority  to 
alienate  such  object  is  deemed  to  give 
right  of  possession  to  that  object. 

(3)  Notification.  A  requested 
repatriation  shall  take  place  within 
ninety  (90)  days  of  receipt,  provided 
that  it  may  not  occur  until  at  least  thirty 
(30)  days  after  publication  of  the  notice 
of  intent  to  repatriate  in  the  Federal 
Reuster  as  described  in  §  10.8. 

(d)  Human  remains  and  associated 
funerary  objects.    (1)  Criteria.  If  the 
following  criteria  are  met  for  human 
remains  and  associated  funerary  objects, 
the  museum  or  Federal  agency  will 
expeditiously  repatriate  the  remains  and 
objects. 

(i)  The  remains  or  associated  funerary 
object  meets  the  definitions  established 
in  §  10.2  (b)(1)  or  (b)(3). 

(ii)  The  cultural  affiliation  of  the 
deceased  individual  to  known  hneal 
descendant  or  present  day  Indian  Tribe 
has  been  reasonably  traced  by  the 
standards  set  forth  in  §  10.14  through 
the  inventory  and  consultation  process. 

(iii)  None  of  the  specific  exceptions 
listed  in  §  10.10  (c)  apply. 

(2)  Notification.  A  requested 
repatriation  shall  take  place  within 
ninety  (90)  days  of  receipt,  provided 
that  it  may  not  occur  until  at  least  thirty 
(30)  days  after  publication  of  the  notice 
of  inventory  completion  in  the  Federal 
Register  as  described  in  §  10.9. 

(c)  Exceptions.  These  requirements  for 
repatriation  shall  not  apply  to: 

(1)  Circumstances  where  human 
remains  or  cultural  items  are 
indispensable  to  the  completion  of  a 
specific  scientific  study  commenced 
prior  to  receipt  of  a  request  for 
repatriation,  the  outcome  of  which  is  of 
major  benefit  to  the  United  States. 
Human  remains  and  cultural  items  in 
such  circumstances  shall  be  returned  no 
later  than  ninety  (90)  days  after 
completion  of  the  study;  or 

(2)  Circumstances  where  there  are 
multiple  requests  for  repatriation  of 
human  remains  or  cultural  items  and 
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the  museum  or  Federal  agency,  after 
complying  with  these  regulations, 
cannot  clearly  determine  which 
requesting  party  is  the  proper  recipient. 
In  such  circumstances,  the  museum  or 
Federal  agency  shall  retain  the  human 
remains  and  cultural  items  until  such 
time  as  the  requesting  parties  agree 
upon  their  recipients  or  the  dispute  Is 
otherwise  resolved  pursuant  to  these 
regulations  or  as  ordered  by  a  court  of 
competent  jurisdiction;  or 

(3)  Qrcimistances  where  the 
repatriation  of  human  remains  and 
cultural  items  in  the  possession  or 
control  of  a  museum  would  result  in  a 
taking  of  property  within  the  meaning  of 
the  Fifth  Amendment  of  the  United 
States  Constitution  in  which  event  the 
ownership  or  custody  of  the  objects 
shall  be  as  provided  under  otherwise 
appUcable  law.  Nothing  in  these 
regulations  shall  prevent  a  museum  or 
Federal  agency,  where  otherwise  so 
authorized,  or  a  lineal  descendant  or 
Indian  Tribe,  from  expressly 
relinquishing  title  to,  right  of  possession 
of.  or  control  over  any  human  remains 
or  cultural  items. 

(4)  Qrcumstances  where  the 
repatriation  is  not  consistent  with  other 
repatriation  limitations  identified  in 

§  10.15  of  these  regulations. 

(d)  Place  and  manner  of  repatriation. 
The  repatriation  of  human  remains  and 
cultural  items  shall  be  accompUshed  by 
the  museum  or  Federal  agency  in 
consultation  with  the  requesting  lineal 
descendants  or  ciilturally  affiliated 
Indian  Tribe,  as  appropriate,  to 
determine  the  place  and  manner  of  the 
rep>atriation. 

(e)  Record  of  repatriation.  Museums 
and  Federal  agencies  shall  adopt 
internal  procedures  adequate  to 
permanently  document  the  content  and 
recipients  of  all  repatriations. 

(f)  Unaffiliated  human  remains.  If  the 
cultural  affiUation  of  human  remains 
cannot  be  estabUshed  pursuant  to  these 
regulations,  the  remains  shall  be 
considered  unaffiliated.  Museum  and 
Federal  agency  officials  shall  report  the 
inventory  information  regarding  such 
remains  in  their  holdings  to  the 
Departmental  Consulting  Archeologist 
who  will  transmit  this  information  to 
the  Review  Committee.  The  Review 
Committee  is  responsible  for  compiling 
an  inventory  of  unaffiliated  human 
remains  in  the  possession  or  control  of 
each  museum  and  Federal  agency,  and, 
for  recommending  to  the  Secretary 
specific  actions  for  disposition  of  such 
human  remains. 


f  10.11    D<spo«itlon  of  CulturBlly 
Unidentlfiabie  Human  Ranwin*.  [ReMrvad] 

110.12    Civil  Panaltiaa.  [Raaarvad] 

f  1 0.1 3    Future  Applicability.  [Raaarvad] 

Subpart  D— General 

110.14    Unaai  Daacant  and  Cultural 
Afniiatlon. 

(a)  General.  This  section  identifies 
procedures  for  determining  lineal 
descent  and  cultural  affiUation  between 
present-day  individuals  and  Indian 
Tribes  and  human  remains  and  cultural 
items  in  museum  or  Federal  agency 
collections  or  discovered  or  excavated 
from  Federal  lands.  They  may  also  be 
used  by  Indian  Tribes  with  respect  to 
Tribal  lands. 

(b)  Criteria  for  determining  lineal 
descent.  A  lineal  descendant  is  an 
individual  tracing  his  or  her  ancestry 
directly  and  without  interruption  by 
means  of  the  traditional  kinship  system 
of  the  appropriate  Indian  Tribe  to  a 
known  Native  American  individiial 
whose  remains,  funerary  objects,  or 
sacred  objects  are  being  requested  under 
these  regulations.  This  standard  requires 
that  the  earlier  person  be  identified  as 
an  individual  whose  descendants  can  be 
traced. 

(c)  Criteria  for  determining  cultural 
affiliation.  "Cultural  affiUation"  means 
a  relationship  of  shared  group  identity 
that  may  be  reasonably  traced 
historically  or  prehistorically  between  a 
present-day  Indian  Tribe  and  an 
identifiable  earUer  group.  AU  of  the 
following  requirements  must  be  met  in 
order  to  determine  cultural  affiliation 
between  a  present-day  Indian  Tribe  and 
the  human  remains  and  cultural  Items 
of  an  earlier  group: 

(1)  Existence  of  an  identifiable 
present-day  Indian  Tribe. 

(2)  Evidence  of  the  existence  of  an 
identifiable  earlier  group.  Evidence  to 
support  this  requirement  must: 

(ij  Establish  me  identity  and  cultural 
characteristics  of  the  earlier  group, 

(ii)  Document  distinct  patterns  of 
material  culture  manufacture  and 
distribution  methods  for  the  earlier 
group,  or 

(iii)  Establish  the  existence  of  the 
earlier  group  as  a  biologically  distinct 
population. 

(3]  Evidence  of  the  existence  of  a 
shared  group  identity  that  can  be 
reasonably  traced  between  the  present- 
day  Indian  Tribe  and  the  earlier  group. 
Evidence  to  support  this  requirement 
must  establish  that  a  present-day  Indian 
Tribe  has  been  identified  bora 
prehistoric  or  historic  times  to  the 
present  as  descending  from  the  earUer 
group. 


(d)  Evidence.  Evidence  of  a  kin  or 
cultural  affiUation  between  a  present- 
day  individual  or  Indian  Tribe  and 
human  remains  and  cultural  items  shall 
be  established  by  using  the  following 
types  of  evidence:  Geographical, 
Idnship,  biological,  arcneological. 
anthropological,  linguistic,  folklore,  oral 
tradition,  historical,  or  other  relevant 
information  or  expert  opinion. 

(e)  Standard  of  proof.  Lineal  descent 
of  a  present-day  individual  from  an 
earlier  individual  and  cultural 
affiUation  of  a  present-day  Indian  Tribe 
to  human  remains  and  cultural  items 
shall  be  estabUshed  by  a  preponderance 
of  the  evidence.  Gaimants  do  not  have 
to  establish  cultural  affiliation  with 
scientific  certainty. 

f  10.15    Repatriation  Umitationa  and 
Ramadlaa* 

(a)  Failure  to  claim  prior  to 
repatriation.  Any  person  who  fails  to 
make  a  timely  claim  for  disposition  or 
repatriation  of  human  remains  and 
cultural  items  subject  to  subpart  C  of 
these  regulations,  or,  with  respect  to 
Federal  lands,  subpart  B  of  these 
regulations,  prior  to  the  repatriation  or 
transfer  of  the  items  shall  be  deemed  to 
have  irrevocably  waived  any  right  to 
claim  such  human  remains  or  cultural 
items  pursuant  to  these  regulations  or 
the  Act.  For  these  purposes,  a  "timely 
claim"  shall  mean  the  filing  of  a  written 
claim  with  a  responsible  Federal  agency 
or  museum  official  prior  to  the  time  the 

,  particular  human  remains  or  cultxiral 
items  at  issue  are  duly  repatriated  or 
disposed  of  to  a  claimant  by  a  museum 
or  Federal  agency  pursuant  to  these 
regulations.  If  there  is  more  than  one  (1) 
claimant,  the  human  remains  and/or 
cultural  items  shaU  be  held  by  the 
responsible  museum  or  Federal  agency 
or  person  having  custody  thereof 
pending  resolution  of  the  claim.  Any 
person  who  has  custody  of  such  human 
remains  or  cultural  items  and  does  not 
claim  entitlement  to  them  shall  place 
the  objects  in  the  custody  of  the 
responsible  museum  or  Federal  agency 
for  retention  until  the  question  of 
ownership  is  resolved. 

(b)  Failure  to  claim  where  no 
repatriation  or  disposition  has  occurred. 
[Reserved] 

(c)  Exhaustion  of  remedies.  No  person 
shall  be  considered  to  have  exhausted 
his  or  her  administrative  remedies  with 
respect  to  the  repatriation  or  disposition 
of  human  remains  or  cuUural  items 
subject  to  subpart  B  of  these  regulations, 
or.  with  respect  to  Federal  lands, 
subpart  C  of  these  regulations,  until 
such  time  as  the  person  has  filed  a 
written  claim  for  repatriation  or 
disposition  of  the  objects  with  the 
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responsible  museum  or  Federal  agency 
and  the  claim  has  been  denied. 

§10.16    Review  committee. 

(a)  General.  The  Review  Committee 
shall  advise  Congress  and  the  Secretary 
on  matters  relating  to  the  Act  and  these 
regulations,  including,  but  not  limited 
to,  monitoring  the  performance  of 
museums  and  Federal  agencies  in 
carrying  out  their  responsibilities, 
facilitating  and  making 
recommendations  on  the  resolution  of 
disputes  as  described  further  in  §  10.17. 
and  compiHng  a  record  of  culturally 
unidentifiable  human  remains  that  are 
in  the  possession  or  control  of  museums 
and  Federal  agencies  and 
recommending  actions  for  their 
disposition. 

(b)  Recommendations.  Any 
recommendation,  finding,  report,  or 
other  action  of  the  Review  Committee  is 
advisory  only  and  shall  not  be  binding 
on  any  person.  Any  records  and 
findings  made  by  the  Review  Committee 
may  be  admissible  as  evidence  in 
actions  brought  by  persons  alleging  a 
violation  of  the  Act. 

§10.17    Dispute  resolution. 

(a)  Formal  and  informal  resolutions. 
Any  person  who  wishes  to  contest 
actions  taken  by  museums.  Federal 
agencies,  or  Indian  Tribes  with  respect 
to  the  repatriation  and  disposition  of 
human  remains  and  cultural  items  is 
encouraged  to  do  so  through  informal 
negotiations  in  order  to  achieve  a  fair 
resolution  of  the  matter.  The  Review 
Committee  may  assist  in  this  regard  as 
described  below.  In  addition,  the  United 
Stated  District  Courts  have  jurisdiction 
over  any  action  brought  that  alleges  a 
violation  of  the  Act. 

(b)  Review  Committee  role.  The 
Review  Committee  may  facilitate  the 
informal  resolution  of  disputes  relating 
to  these  regulations  among  interested 
parties  that  are  not  resolved  by  good 
faith  negotiations.  Review  Committee 
actions  may  include  convening 
meetings  between  parties  to  disputes, 
making  advisory  findings  as  to 
contested  facts,  and  making 
recommendations  to  the  disputing 
parties  or  to  the  Secretary  as  to  the 
proper  resolution  of  disputes  consistent 
with  these  regulations  and  the  Act. 

Appendix  A  to  Fart  10— Sample 
Summary 

The  following  is  a  generic  sample  and 
should  be  used  as  a  guideline  for  preparation 
of  sunimaries  tailoring  the  information  to  the 
specific  circumstances  of  each  case. 

Before  November  17, 1993 

Chairman  or  Other  Authorized  Official 

Indian  Tribe 


Street 
State 

Dear  Sir/Madame  Chair; 
I  write  to  inform  you  of  collections  held  by 
our  museum  which  may  contain 
unassociated  funerary  objects,  sacred  objects, 
or  objects  of  cultural  patrimony  that  are,  or 
are  likely  to  be,  culturally  affiliated  with  your 
Indian  Tribe.  This  notification  is  required  by 
Section  6  of  the  Native  American  Craves 
Protection  and  Repatriation  Act. 

Our  ethnographic  collection  includes 
approximately  200  items  specifically 
identified  as  being  manufactured  or  used  by 
members  of  your  Indian  Tribe.  These  items 
represent  various  categories  of  material 
culture,  including  sea  and  land  hunting, 
fishing,  tools,  household  equipment, 
clothing,  travel  and  transportation,  personal 
adornment,  smolcing,  toys,  and  figurines.  The 
collection  includes  thirteen  objects  identified 
in  our  records  as  "medicine  bags." 

Approximately  half  of  these  items  were 
collected  were  collected  by  John  Doe  during 
his  expedition  to  your  reservation  in  1903 
and  accessioned  by  the  museum  that  same 
year  (see  Major  Museum  Publication,  no.  65 
(1965). 

Another  50  of  these  items  were  collected 
by  Jane  Roe  during  her  expeditions  to  your 
reservation  between  1950-1960  and 
accessioned  by  the  museum  in  1970  (see 
Major  Museum:  no.  75  (1975).  Accession 
information  indicates  that  several  of  these 
items  were  collected  from  members  of  the 
Able  and  Baker  families. 

For  the  remaining  approximately  50  items. 
which  were  obtained  from  various  collectors 
between  1930  and  1980.  additional  collection 
information  is  not  readily  available. 

In  addition  to  the  above  mentioned  items, 
the  museum  has  approximately  50 
ethnographic  items  obtained  from  the  estate 
of  a  private  collector  and  identified  as  being 
collected  from  the  "northwest  portion  of  the 
State." 

Our  archeological  collection  includes 
approximately  1,500  items  recovered  from 
ten  archeological  sites  on  your  reservation 
and  another  5,000  items  from  fifteen  sites 
within  the  area  recognized  by  the  Indian 
Qaims  Commission  as  being  part  of  your 
Indian  Tribe's  aboriginal  territory. 

Please  feel  free  to  contact  Fred  Poe  at  (012) 
345-6789  regarding  the  identification  and 
potential  repatriation  of  unassociated 
funerary  objects,  sacred  objects,  or  objects  of 
cultural  patrimony  in  this  collection  that  ar«. 
or  are  likely  to  be,  culturally  affiliated  with 
your  Indian  Tribe.  You  are  invited  to  review 
our  records,  catalogues,  relevant  studies  or 
other  pertinent  data  for  the  purpose  of 
determining  the  geographic  origin,  cultural 
affiliation,  and  basic  facts  surrounding 
acquisition  and  accession  of  these  items.  We 
look  forward  to  working  together  with  you. 
Sincerely, 
Museum  Official 
Major  Museum 


Appendix  B  to  Part  10— Sample 
Inventory  [Reserved] 

Appendix  C  to  Part  10— Sample  Notice 
of  Inventory  Completion 

The  following  is  an  example  of  a  Notice  of 
Inventory  Completion  published  in  the 
Federal  Register. 


National  Park  Service 
Notice  of  Completion  of  Inventory  of 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  within  the 
Campbell  Collection,  Joshua  Tr«e  National 
Monument,  Twentynine  Palms.  CA 
AGENCY;    National  Park  Service,  Inferior 
ACTION;     Notice. 

Notice  is  hereby  given  in  accordance  with 
provisions  of  the  Native  American  Graves 
Protection  and  Repatriation  Act,  25  U.SC. 
3003(d),  of  the  completion  of  the  Inventory 
of  human  remains  and  associated  funerary 
objects  within  the  Campbell  Collection,  a 
Federally  curated  collection  et  Joshua  Tree 
National  Monument,  Twentynine  Palms, 
California.  Representatives  of  culturally 
affiliated  Indian  tribes  are  advised  that  the 
human  remains  and  associated  funerary 
objects  in  the  Campbell  Collection  will  be 
retained  by  the  monument  until  July  20, 1992 
after  which  they  may  be  repatriated  to  llje 
culturally  affiliated  groups. 

The  detailed  inventory  and  assessment  of 
the  human  remains  and  associated  funerary 
objects  within  the  Campbell  Collection  has 
been  made  by  National  Park  Service 
professional  curatorial  staff,  contracted 
specialists  in  physical  anthropology  and 
prehistoric  archeology,  and  representatives  of 
the  following  affected  tribal  organizations; 
Agua  Caliente  Band  of  Cahuilla  Indians 
Twentynine  Palms  Band  of  Mission 
Indians 
Torez  Martinez  Reservation 
San  Manual  Band  of  Mission  Indians 
Cabazon  Reservation 
Anza  Band  of  Cahuilla  Indians 
Saboba  Reservation 
Morongo  Reservation 
Coyote  Reservation 
Santa  Rosa  Reservation 
Colorado  River  Indian  Tribes  Reservation 
Fort  Mojave  Indian  Reservation 
Chemehuevi  Reservation 
Quechan  Indian  Nation  of  the  Fori  Yuma 
Reservation 

Between  July  1931  and  July  1933.  Elizabeth 
and  William  Campbell  carried  out  legally 
authorized  archeological  studies  on  Federal 
public  lands  now  within  Joshua  Tree 
National  Monument.  Among  the 
archeological  resources  collected  were 
human  cremations  and  artifacts  believed  to 
be  associated  with  funerary  events  practiced 
by  prehistoric  and  historic  Native  Americans 
Recent  assessment  studies  indicate  that 
eleven  individuals  are  represented; 
approximately  12,225  Native  American 
artifacts  are  believed  to  have  been  associated 
with  the  funerary  events.  These  artifacts 
include  historic  glass  trade  beads,  native 
shell  beads,  chipped  and  other  stone 
implements,  pottery  vessels,  clay  smoking 
pipes  and  human  effigies,  and  animal  bone 
tools.  One  cremation  appears  to  be  19th 
Century  in  date;  others  may  be  estimated  as 
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being  between  9(h  to  14th  Century  in  data. 
The  collection  does  not  contain  materials 
which  meet  the  definition  of  sacred  object  or 
objects  of  cultural  patrimony. 

Artifactual  evidence  does  not  allow 
specific  identification  as  to  tribal  origin. 
However,  recent  assessment  studies  on 
portions  of  the  Campbell  Collection  indicate 
basic  similarities  in  crematory  practice, 
ceramics,  stone  tool  manufacture, 
ornamentation,  and  bone  or  shell  artifacts  of 
known  archeological  traditions  believed 
ancestral  to  contemporary  Cahuilla,  Serrano, 
and  Colorado  River  tribal  peoples.  Ten  of  the 
cremations  are  likely  affiliated  to  Cahuilla  or 
Serrano  cultural  traditions.  One  cremation  is 
determined  possibly  to  be  of  either  Colorado 


River  area  cultural  affiliation,  represented  by 
contemporary  Quechan,  Mojave,  Maricopa  or 
Chemehuevi  peoples,  or  of  Diegueno  cultural 
affiliation  to  the  southwest  of  the  monument. 

Representatives  of  any  Indian  tribe 
believed  to  be  culturally  affiliated  with  the 
hi'jnan  remains  and  associated  funerary 
objects  of  the  Campbell  collection  that  have 
not  been  contacted  should  talk  with 
Superintendent  David  B.  Moore.  K>shua  Tree 
National  Monument,  744S5  National 
Monument  Drive,  Twentynine  Palms.  CA. 
92277,  (619)  367-3676,  before  July  2a  1992. 

Dated:  June  9, 1992. 

[Published:  June  18. 1992| 

Francis  P.  McManamon 

Departmental  Consulting  Archeologist 


Chief.  Archeological  Assistance  Division 

Appendix  D  to  Part  10 — Sample^ 
Memorandum  of  Understanding 
Repatriation  (Reserved] 

Appendix  E  to  Part  10 — Sample 
Memorandum  of  Understanding 
Intentional  Excavation  [Reserved] 

Dated:  January  13, 1993. 
MikeHayden, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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Part  IX 

Office  of  the  United 
States  Trade 
Representative 


L  i    J 


Implementation  of  Sanctions  With 
Respect  to  the  European  Comrnunity; 
Notice 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  Sanctions  With 
Respect  to  the  European  Community 
Pursuant  to  Title  VII  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Prohibition  on  awards  of 
contracts  by  federal  agencies  for 
products  and  services  from  some  of  the 
Member  States  of  the  European 
Community  (EC)  as  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

summary:  On  February  1. 1993,  the 
United  States  Trade  Representative 
(USTR)  announced  that  the 
Administration  intended  to  prohibit 
awards  of  certain  contracts  by  federal 
agencies  for  products  and  services  from 
some  or  all  of  the  EC's  twelve  member 
states.  The  sanctions  result  from  the 
identification  by  the  President  on  April 
22, 1992  of  the  EC  under  title  VII  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1989  (19  U.S.C.  2515,  as 
amended),  as  a  country  that 
discriminated  against  U.S.  businesses  in 
government  procurement.  On  May  25, 
1993,  the  U.S.  and  the  EC  signed  an 
agreement  partially  removing  the 
discriminatory  practices.  As  a  result  of 
that  agreement,  the  USTR  determined  to 
modify  the  sanctions  to  be 
commensurate  with  the  remaining 
discrimination.  Details  of  the  specific 
sanctions  are  contained  in 

"SUPPLEMENTARY  INFORMATION"  and  in  a 
Federal  Register  notice  of  today's  date 
published  by  the  Department  of 
Defense,  the  General  Services 
Administration  and  the  National 
Aeronautics  and  Space  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Linscott,  Office  of  GATT  Affairs 
(202-395-3063).  or  Laura  B.  Sherman. 
Office  of  the  General  Counsel  (202-395- 
3150).  Office  of  the  United  States  Trade 
Representative,  600  Seventeenth  Street, 
NVV..  Washington.  DC  20506. 
SUPPLEMENTARY  INFORMATION:  On  April 
22. 1992.  pursuant  to  section 
305(g)(1)(a)  of  the  Trade  Agreements  Act 
of  1979.  as  amended  (19  U.S.C. 
2515(g)(1)(a)).  the  President  identified 
the  EC  as  a  country  that  maintains  in 
government  procurement,  a  significant 
and  persistent  pattern  or  practice  of 
discrimination  against  U.S.  products  or 
services  that  results  in  identifiable  harm 
to  U.S.  businesses.  The  President 
specifically  cited  EC  discrimination  in 
the  heavy  electrical  and 
telecommunications  sector.  In 


accordance  with  the  provisions  of  title 
VII,  the  President  modified  imposition 
of  sanctions  so  that  they  would  take 
effect  by  January  1993,  subject  to  EC 
implementation  of  the  discriminatory 
practices  (57  FR  15217). 

On  February  1,  the  United  States 
Trade  Representative  (USTR) 
announced  that  the  President  had 
determined  that  the  sanctions  would 
take  effect  March  22. 1993  (58  FR  7163). 
Implementation  of  the  sanctions  was 
postponed  until  April  22, 1993  to  allow 
for  U.S.  and  EC  negotiations  (58  FR 
16249;  58  FR  17299)  and  then  further 
postponed  after  the  U.S.  and  the  EC 
reached  an  agreement  on  April  21, 1993 
that  waives  EC  discriminatory  measures 
applied  to  procurement  of  heavy 
electrical  equipment  (58  FR  25695). 

Since  the  EC  was  not  prepared  to 
remove  its  existing  discrimination  on 
telecommunications  equipment,  the 
USTR  announced  that  the  title  VII 
sanctions  announced  in  February  would 
be  imposed,  but  they  would  be  reduced 
to  be  commensurate  with  the  remaining 
discrimination.  As  modified,  purchases 
by  U.S.  government  agencies  covered 
under  the  GATT  Government 
Procurement  Code  and  the 
Memorandum  of  Understanding  on 
Government  Procurement  between  the 
U.S.  and  the  EC  and  purchases  in 
support  of  U.S.  national  security 
interests,  including  all  procurement  by 
the  Department  of  Defense,  are  excluded 
from  this  action,  as  are  purchases  of 
essential  spare,  repair  and  replacement 
parts  not  otherwise  available  from  non- 
EC  sources  and  contracts  for  goods  or 
services  procured  and  used  outside  the 
U.S.  and  its  territories.  Only  prime 
contracts  are  affected. 

The  following  contracts  are 
prohibited:  (1)  All  contracts  for  the 
purchase  of  services  by  the  federally- 
owned  electric  power  utilities  listed  in 
Annex  1;  (2)  all  contracts  for  the 
purchase  of  the  services  listed  in  Annex 
2  by  Federal  agencies;  and  (3)  all 
contracts  for  the  purchase  of  goods, 
services  and  construction  below  the 
thresholds  set  forth  in  Annex  3.  The 
prohibition  applies  to  the  following 
member  stotes  of  the  EC:  Belgium, 
Denmark.  Federal  Republic  of  Germany, 
France,  Italy,  Ireland.  Luxembourg, 
Netherlands  and  the  United  Kingdom.  It 
does  not  apply  to  goods,  services  or 
construction  from  Greece.  Spain  or 
Portugal. 

The  rule  of  origin  applicable  in 
determining  whether  a  good  is  an  EC 
good  is  that  contained  in  19  U.S.C. 
2518(4)(B).  An  EC  service  is  any  service, 
including  construction  services, 
performed  in  the  EC. 


Pursuant  to  title  Vn,  waiver  of  the 
sanctions  by  the  head  of  a  Federal 
agency  is  authorized  where  the  waiver 
is  necessary:  (1)  In  the  pubhc  interest; 

(2)  to  avoid  the  restriction  of 
competition  in  a  manner  which  would 
limit  the  procurement  in  question  to,  or 
woiild  establish  a  preference  for,  the 
services,  articles,  materials,  or  supplies 
of  a  single  manufacturer  or  supplier;  or 

(3)  because  there  would  be  or  are  an 
insufficient  number  of  potential  or 
actual  bidders  to  assure  procurement  of 
services,  articles,  materials  or  supplies 
of  requisite  quality  at  competitive 
prices.  (41  U.S.C.  lOb-l(c))  The  waiver 
authority  may  not  be  delegated. 

Further  details  of  the  specific 
sanctions  are  contained  in  a  Federal  ' 
Register  notice  of  today's  date 
published  by  the  Department  of 
Defense,  the  General  Services 
Administration  and  the  National 
Aeronautics  and  Space  Administration. 
These  prohibitions  will  remain  in  effect 
until  terminated  by  the  President. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 

Annex  1 

The  Tennessee  Valley  Authority. 

The  Power  Marketing  Administrations  of 
the  Department  of  Energy  including: 
Bonneville  Power  Administration,  Western 
Area  Power  Administration.  Southeastern 
Power  Administration.  Southwestern  Power 
Administration,  and  Alaska  Power 
Administration. 

Annex  2 

1.  All  transportation  services,  including 
Launching  Services  (all  V  codes,  J019,  )998,^ 
J999.  K019).  '^ 

2.  Dredging  {Y216.Z216), 

3.  Management  stnd  operation  contracts  of 
certain  government  or  privately-owned 
facilities  used  for  government  purposes, 
including  federally-funded  research  and 
development  centers  (all  M  codes), 

4.  Development,  production  or  co- 
production  of  program  material  for 
broadcasting,  such  as  motion  pictures  (T006, 
T016). 

5.  Research  and  development  (all  A  codes), 

6.  Airport  concessions  (S203). 

7.  Legal  services  (R418). 

8.  Hotel  and  restaurant  services  (S203). 

9.  Placement  and  supply  of  personnel 
services  (V241,V251), 

10.  Investigation  and  security  services 
(5206.  5211.  R423), 

11.  Education  and  training  services  (all  U 
codes.  R419), 

12.  Health  and  social  services  (all  O  codes, 
all  G  codes), 

13.  Recreational,  cultural  and  sporting 
services  (G003).  and 

14.  Telecommunications  services 
(encompassing  only  voice  telephony,  telex, 
radio  telephony,  paging  and  satellite 
services)  (SI.  D304.  D305,  D316,  D317, 
D399). 
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^^*^* '  Thres/ioWs  Applicable  to  All  Other  Federal           Construction  contracts-^  500  000 

Thresholds  Applicable  to  Federal  Aeencies  ^^"cies 

Usted  in  An£'.  t                   '""  ^'""'^  Goods  contract^l30.000  SDRs  (currently      '"''  °°"  '='-"«"  '"•"*  ^^^"'^^  «  «  ^^ 

Goods  contracts-$450,000.  $176,000).                                                            «ujnq  cooc  3ii<M>i-ii 

Construction  contracts— $6,500,000. 
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Friday 
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Part  X 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Part  14  et  al. 
Federal  Acquisition  Regulation; 
Implementation  of  Memorandum  of 
Understanding  Between  the  United  States 
and  the  European  Economic  Community; 
interim  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  14, 15, 17. 25,  and  52 
[FAC  90-18;  FAR  Cm*  9^-606] 

Federal  Acquialtlon  Regulation; 
Implementation  of  Memorarxlum  of 
Understanding  Between  the  United 
States  of  America  and  the  European 
Ecortomic  Community  on  Government 
Procurement  and  Sanctions  Imposed 
on  the  European  Community 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  agreed  to  an 
interim  rule  implementing  the 
Memorandum  of  Understanding 
between  the  United  States  of  America 
and  the  European  Economic  Commimity 
on  Government  Procurement  (MOU) 
and  implementing  the  sanctions 
imposed  by  the  President  on  the 
European  Community  (EC)  prohibiting 
the  award  of  certain  contracts  for  EC 
products,  services,  and  construction. 
DATES: 

Effective  Date:  May  28, 1993. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  aa  or  before  July 
27, 1993  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
Room  4037,  Washington,  DC  20405. 
Please  cite  FAC  90-18,  FAR  case  93-606 
in  all  correspondencd  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  McAndrew  at  (202)  501- 
1^24  in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-18,  FAR  case  93- 
606. 

SUPPLEMENTARY  INFORMATION: 

A..  Background 

Pxu^uant  to  section  305(d)(1)  of  the 
Trade  Agreements  Act  of  1979,  as 


amended  (19  U.S.C.  2515(d)(1)).  the 
President  is  required  to  identify  any 
country  that  maintains,  in  Government 
.procurement,  a  significant  and 
persistent  pattern  or  practice  of 
discrimination  against  United  States 
products  or  services  that  results  in 
identifiable  harm  to  United  States  (U.S.) 
businesses. 

On  April  22. 1992,  pursuant  to  section 
305(g)(1)(A)  of  the  Trade  Agreements 
Act  of  1979,  as  amended  (19  U.S.C 
2515(g)(1)(A)),  the  President  identified 
the  EC  as  maintaining,  in  government 
procurement,  a  significant  and 
persistent  pattern  or  practice  of 
discrimination  against  U.S.  products  or 
services  that  results  in  identifiable  harm 
to  U.S.  businesses.  Pursuant  to  section 
305(g)(2)  of  the  Trade  Agreements  Act 
(19  U.S.C.  2515(g)(2)).  the  President 
modified  the  imposition  of  sanctions  so 
that  they  would  take  effect  only  upon 
the  EC's  implementation  of  the 
discriminatory  provisions  in  its  Utilities 
Directive. 

On  February  1, 1993,  the  United 
States  Trade  Representative  (USTR) 
announced  that  the  President  had 
determined  that  the  sanctions  would 
take  effect  March  22, 1993  (58  FR  7163). 
Implementation  of  the  sanctions  was 
postponed  imtil  April  22, 1993,  to  allow 
for  U.S.  and  EC  negotiations  (58  FR 
16249:  58  FR  17299)  and  then  further 
postponed  after  the  U.S.  and  the  EC 
reached  an  agreement  on  April  21. 1993. 
that  waives  EC  discriminatory  measures 
applied  to  procurement  of  heavy 
electrical  equipment  (58  FR  25695). 

B.  Implementation  of  the  Memorandum 
of  Understanding  Between  the  United 
States  of  America  and  the  European 
Economic  Community  on  Government 
Procurement 

The  April  agreement  on  government 
procurement  resulted  in  the  signing  on 
May  25. 1993,  of  a  Memorandum  of 
Understanding  between  the  United 
States  and  the  European  Economic 
Community.  In  response  to  reciprocal 
EC  actions,  the  MOU,  which  was 
implemented  by  Executive  Order  12849, 
exempted  the  appUcation  of  the  Buy 
American  Act  for  certain  supply 
contracts  awarded  by  specific  agencies 
not  previously  covered  by  the  Trade 
Agreements  Act;  for  service  contracts 
involving  the  furnishing  of  supplies; 
and  for  construction  contracts  of 
$6,500,000  or  more  with  respect  to  EC 
construction  materials. 

The  provisions  and  clauses  in  the  rule 
shall  apply  to  solicitations  outstanding 
on  the  effective  date  of  the  rule  except 
for  those  solicitations  whose  date  for 
initial  receipt  of  bids  or  proposals  has 


passed,  and  all  soUcitations  issued  after 
the  effective  date. 

C  Applicability  of  Sanctions 

Since  the  EC  was  not  prepared  to 
remove  its  existing  discrimination  on 
telecommunications  equipment  aspect 
of  the  MOU,  the  USTR  announced  that 
the  Title  Vn  sanctions  announced  in 
February  would  be  imposed,  but  they 
would  be  reduced  to  be  commensurate 
with  the  remaining  discrimination.  As 
modified,  purchases  by  U.S. 
Government  agencies  covered  under  the 
GATT  Government  Procurement  Code 
and  the  MOU  and  purchases  in  support 
of  U.S.  national  security  interests, 
including  all  procurement  by  the 
Department  of  Defense,  are  excluded 
from  this  action,  as  are  purchases  of 
essential  spare,  repair  and  replacement 
parts  not  otherwise  available  fiom  non- 
EC  sources  and  contracts  for  goods  or 
services  procured  and  used  outside  the 
U.S.  aud  its  territories.  Only  prime 
contracts  are  affected. 

The  provisions  and  contract  clauses 
prescribed  in  this  rule  shall  be  included 
in  solicitations  issued  on  or  after  the 
effective  date  of  this  rule  Agencies  are 
advised  that  the  sanctions  apply  to — 

(a)  Sanctioned  EC  end  products  with 
an  estimated  acquisition  value  of  less 
than — 

(1)  $450,000  for  the  Power  Marketing 
Administrations  of  the  Department  of 
Energy;  or 

(2)  $176,000  for  all  other  executive 
agencies. 

(b)  Sanctioned  EC  construction  with 
an  estimated  acquisition  value  of  less 
than  $6,500,000  for  all  executive 
agencies; 

(c)  Sanctioned  EC  services  as  follows: 

(1)  All  service  contracts  awarded  by 
the  Power  Marketing  Administrations  of 
the  Department  of  Energy. 

(2)  Service  contracts  with  an 
estimated  acquisition  value  of  less  than 
$176,000  for  all  other  executive 
agencies. 

(3)  Any  service  contract,  regardless  of 
dollar  value  for  the  services  listed  at 
25.1002(a)(3)(iii). 

The  sanctions  do  not  apply  to  the 
following  typ?9  of  contracts:  small 
purchases;  total  small  business  set- 
asides;  in  support  of  U.S.  national 
seciuity  interests;  for  goods  and  services 
procured  and  used  outside  of  the  U.S.; 
for  essential  spare  or  repair  parts  only 
available  from  a  sanctioned  country. 

Because  the  applicability  of  the 
sanctions  may  affect  prospective 
ofiiarors.  agencies  should  consider  a 
notice  in  the  solicitation  which 
highlights  the  sanction  clauses. 
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D.  Determination  te  lame  an  Interim 
Rule 

Acting  on  behalf  of  t|ie  President,  the 
USTR  has  set  forth  certain  sanctions 
prohibiting  the  award  of  contracts  to 
finns  who  would  supply  the  products, 
services,  or  consthiction  of  a  sanctioned 
EC  member  state  as  defined  in  this 
interim  rule.  In  addition/this  interim 
rule  implements  the  MOU.  This  interim 
rule  has  been  prepared  for  issuance  to 
the  affected  procuring  activities. 
However,  there  is  not  sufficient  time  to 
obtain  public  comment  before  the 
effective  date.  Consequently.  DOD,  GSA, 
and  NASA  have  determined  that 
compelUng  reasons  exist  to  promulgate  ' 
an  interim  rule  without  prior 
opportunity  for  public  comment. 
However,  pursuant  to  Public  Law  98- 
577  and  Federal  Acquisitiai  Regulation 
1.501.  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 

E.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibihty 
Act,  5  U.S.C  601  ef  seq.,  because  it 
requires  offerors  to  agree  not  to  supply 
sanctioned  EC  products,  services  and 
construction.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  for  the 
Small  Business  Administration.  The 
IRFA  concluded  that  no  significant 
regulatory  alternatives  to  this  interim 
rule  are  available.  A  copy  of  the  IRFA 
may  be  obtained  from  the  FAR 
Secretariat.  Comments  are  invited. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  cite  5 
U.S.C.  601.  et  seq.  (FAC  90-18.  FAR 
case  93-602),  in  correspondence. 

F.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subiects  in  48  CFR  Parts  14,  IS. 
17, 2S,  and  52 

Govenunent  procurement. 


Dated:  May  26, 1993. 

IIan7S.RMiaski. 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Dated:  May  25, 1993. 

Elaanor  R.  Spector, 

Director,  Defense  Procurement.  DOD. 

Richard  Hi  HopC  m. 

Associate  Administrator  for  Acquisition 
Policy,  GSA. 

Dated:  May  26, 1993. 

D«dr«A.L0e. 

Associate  Administrator  for  Procurement, 
NASA.  1 

Therefore.  48  CFR  Parts  14, 15. 17,  25. 
and  52  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  14. 15. 17.  25.  and  52  continues  to 
read  as  follows: 

Aatliority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  14-SEALEO  BIDDINQ 

14.201-«    [AmwHtod] 

2.  At  section  14.201-6,  paragraphs  (x) 
and  (y)  are  amended  by  revising  the 
cross-faference  in  the  parenthetical  to 
read  "25.408(d)". 

PART  1S-C0NTR ACTING  BY 
NEGOTIATION 

1S.407   (AmwidMlI 

3.  At  section  15.407,  paragraphs  (1) 
and  (m)  are  amended  by  revising  the 
cross-reference  in  the  parenthetical  to 
read  "25.408(d)". 

PART  17-SPECIAL  CONTRACTINQ 
METHODS 

17.208    [AmwtdMq 

3.  Section  17.203(h)  is  amended  by 
revising  the  reference  "25.402(a)(4)"  to 
read  "25.402(A)(5)". 

PART  25— FOREIGN  ACQUISITION 

4.  Section  25.109  is  amended  by 
revising  the  heading  and  paragraph  (d), 
and  adding  paragraphs  (e).  (f).  and  (g)  to 
read  as  follows: 

25.109    si>Hc)Urtlon  provlaiorw  and 
contract  clauaaa. 

(d)  Except  as  provided  in  paragraphs 
(f)  and  (g)  of  this  saction.  the  contracting 
officer  shall  insert  the  clause  at  52.225- 
3,  Buy  American  Act— Supplies,  in 
soUdtations  and  contracts  for  the 
acquisition  of  supplies,  or  for  services 
involving  the  furnishing  of  supplies,  for 
use  within  the  United  States. 

(e)  The  contracting  officer  shall  insert 
the  provision  at  52.225-16,  Buy 
American  Act — Supplies  under 
European  Community  Agreement 
Certificate,  in  soUcitations  where  the 


clause  at  52.225-17,  Buy  American 
Act — Supplies  under  European 
Community  Agreement,  is  used. 

(0  The  contracting  officer  shall  insert 
the  clause  at  52.225-17.  Buy  American 
Act — Supplies  under  European 
Community  Agreement,  in  solicitations 
and  contractj  for  the  acquisition  of 
supplies,  or  for  services  involving  the 
furnishing  of  supplies  when  the 
estimated  acquisition  value  meets  or 
exceeds  $176,000  for  the  agencies  listed 
at  FAR  25.407.  except  for  the  Power 
Marketing  Administrations'  segment  of 
the  Department  of  Energy,  where  the 
estimated  acquisition  value  is  $450,000 
or  more. 

(g)  Ek)  not  use  the  clauses  prescribed 
in  paragraphs  (d)  and  (f)  of  this  section 
when — 

(1)  The  solicitation  is  restricted  to 
domestic  end  products  under  subpart 
6.3; or  .  ,  ~ 

(2)  Another  exception  to  t£e  Buy 
American  Act  applies  (e.g.. 
nonavailability  or  public  interest). 

5.  Section  25.202  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

25.202    Policy. 


(c)  For  construction  contracts  with  an 
acquisition  value  of  $6,500,000  or  more, 
see  25.402(a)(4). 

6.  Section  25.205  is  revised  to  read  as 
follows: 

25.206    Solicitation  provision  and  contract 


(a)  Except  when  use  of  the  clause  at 
52.225-15  is  prescribed,  the  contracting 
officer  shall  insert  the  clause  at  52.225- 
5.  Buy  American  Act— Construction 
Materials,  in  solicitations  and  contracts 
for  construction. 

(b)  For  construction  contracts  with  an 
estimated  acquisition  value  of 
$6,500,000  or  more,  to  be  awarded  by 
agencies  listed  in  25.406  or  25.407, 
insert  the  clause  at  52.225-15,  Buy 
American  Xct — Construction  Materials 
under  European  Community  Agreement, 
in  solicitations  and  contracts  for 
construction. 

Subpart  25.4— Trad*  Agroemonta 

7.  The  title  for  Subpart  25.4  is  revised 
to  read  as  set  forth  above. 

8.  Section  25.400  is  revised  to  read  as 
follows: 

25.400    Scope  of  subpart 

This  subpart  provides  policies  and 
procedures  for  acquisitions  subject  to 
the  Agreement  on  Government 
Procurement  and  the  Trade  Agreements 
Act  of  1979  (19  U.S.C. 2501-2582) and 
other  trade  agreements,  including — 

(a)  Acquisitions  from  countries 
designated  under  the  Caribbean  Basin 
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Economic  Recoveiy  Act  (19  U.S.C.  2701 

et  seq.); 

(b)  Acqiiisitions  iovolving  offers  of 
Israeli  end  products  under  the  U.S.- 
Israel  Free  Trade  Area  Agreement,  as 
approved  by  Congress  in  the  United 
States-Israej  Free  Trade  Area 
Implementation  Act  of  1985  (19  U.S.C 
2112  note): 

(c)  Acquisitions  involving  offers  of 
Canadian  end  products  under  the  l^^S;*— 
Canada  Free-Trade  Agreement,  as    > 
approved  by  Congress  in  the  U.S.- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1988  (19  U.S. 
2112  note): 

(d)  The  Agreement  on  Qvil  Aircraft 
(19  U.S.C  2513):  and 

(e)  The  Memorandum  of 
Understanding  between  the  United 
States  of  America  and  the  European 
Economic  Community  on  Government 
Procurement. 

9.  Section  25.401  is  amended  by 
adding  the  foliovdng  definitions  in 
alphabetical  order 

25^1    OaflnMon& 


and  (a)(5)  as  (a)(5)  and  (8)(6),  adding  a 
new  paragraph  (a)(4),  and  amending 
paragraph  (c)  by  adding  a  second 

sentence  as  follows: 

25.402    Policy. 

(a)  •  •  • 

(4)  As  required  by  the  Memorandum 
of  Understanding  between  the  United 
States  of  America  and  the  European 
Economic  Community  on  Government 
Proc\irement  as  implemented  by  E.O. 
12849,  application  of  the  Buy  American 
Act  is  exempted  for  the  following: 

(i)  EC  construction  materials  imder 
construction  contracts  with  an 
estimated  acquisition  value  of 
$6,500,000  or  more  purchased  by  the 
agencies  listed  in  25.406  or  25.407. 

(ii)  EC  end  products  under  supply 
contracts  with  an  estimated  acquisition 
value  of  $176,000  or  more  purchased  by 
the  agencies  listed  at  25.407,  except  for 
the  Power  Marketing  Administrations 
segment  of  the  Department  of  Energy 
where  the  e&timated  acquisition  value  is 
$450,000  or  more. 


*  (c)  *  •  •  This  prohibition  does  not 

European  Community  (EC)  apply  to  subparagraphs  (a)(2),  (a)(3),  or 

construction  material,  as  used  in  this  (a)(4)  of  this  section, 

subpart,  means  an  article,  material,  or  •        •        •        •        • 

supply  that  (a)  is  wholly  the  growth,  u.  Section  25.403  is  amended  by 

product,  or  manufacture  of  an  EC  revising  paragraphs  (e).  (h).  and  0)  to 

country,  or  (b)  in  the  case  of  a  jgad  as  follows: 
construction  material  which  consists  in 

whole  or  in  part  of  materials  from  25.403    Exception*. 

another  country  or  instrumentality,  has  •        •        •        •        • 

been  substantially  transformed  in  an  EC  (e)  Construction  contracts  (but  see 

country  into  a  new  and  di^rent  25.402(a)(4)): 

construction  material  distinct  from  the  *        •        *        •        • 

materials  from  which  it  was  (h)  Purchases  by  the  U.S.  Army  Corps 

transformed.  of  Engineers,  except  as  provided  at 

EC  country,  as  used  in  this  subpart.  25.402(a)(4Kii): 

means  Belgium,  Denmark,  Federal  *        •        •        •        • 

Republic  of  Germany,  France.  Greece,  (i)  Purchases  for  agencies  not  hsted  in 

Ireland,  Italy,  Luxembourg,  the  25.406  (except  see  25.402(a)(4)):  or 

NetherlaiKis.  P(Mtugal,  Spain,  and  the  •        •        •        •        • 
United  Kingdom. 

EC  end  product,  as  used  in  this  25.40S    [Amenito^ 

subpart,  means  an  article  that  (a)  is  12.  Section  25.406  is  amended  by 

wholly  the  growth,  product,  or  removing  the  introductory  text  which 

manufacture  of  an  EC  country  or  (b)  in  reads  "This  subpart  applies  only  to 

the  case  of  an  article  which  consists  in  acquisitions  for  agencies  hsted  below:", 
whole  or  in  part  of  materials  from 

another  country  or  instrumentality,  has  ^5.407    [RMto«lan««^  m  25.408;  new 

been  substantially  transformed  in  an  EC  ^5.407  added]. 

country  mto  a  new  and  different  article  ^3.  Section  25.480  is  redesignated  as 

of  commerce  with  a  name,  character  or  25.408  and  a  new  25.407  is  added  to 

use  distinct  from  which  it  was  so  ™8<*  ^s  follows: 

transformed.  The  term  includes  services  25.407    AgwKles  cov««l  by  the 

(except  transportation  services)  Memorandum  of  UndwetwuHng  Betwewt 

mcidenUl  to  its  supply:  provided,  that  vm  Unted  State*  of  America  and  ti* 

the  value  of  these  incidental  services  European  Economic  Community  on 

does  not  exceed  that  of  the  product  Gov*mm*nt  t^ocuremant 

itself.  It  does  not  include  service  In  addition  to  the  list  in  25.406,  the 

contracts  as  such.  following  agendas: 

10.  Section  25.402  is  amended  by  (a)  Bureau  of  Reclamation, 

redesignating  existing  paragraphs  (a)(4)  Department  of  the  Interior. 


(b)  Department  of  Energy  (not 
including  national  security 
procurements  made  in  supptort  of 
safiaguarding  nuclear  materials  or 
technology  and  entered  into  under  the 
authority  of  the  Atomic  Enei^gy  Act.  or 
oil  purchases  related  to  the  Strategic 
Petroleum  Reserve). 

(c)  Department  of  Transportation  (the 
national  security  considerations 
currently  applicable  to  the  Department 
of  Defanse  under  the  Agreement  on 
Government  Procurement  is  applicable 
to  the  Coast  Guard).b 

(d)  U.S.  Army  Corps  of  Engineers. 
Department  of  Defense. 

14.  The  table  of  contenU  for  Part  25, 
is  amended  by  adding  Subpart  25.10. 
consisting  of  sections  25.1000  through 
25.1003  to  read  as  follows: 

Subpart  25.10— implementation  of 
Sanction*  Againat  Countriea  That 
Discriminate  Agairtat  United  Statea 
Pfoducta  or  Servicea  in  Government 
Procurement 


Sec 

25.1000 
25.1001 
25.1002 
25.1003 


Scope  of  tubpait 
Definitions. 
Trade  sanctions. 
Solidtation  i»rovisions  and 


contract  clauses. 

15.  Subpart  25.10,  consisting  of 
sections  25.1000  through  25.1003,  is 
added  to  read  as  follows: 

Subpart  25.10— Implementation  of 
Sanctiona  Againat  Countriea  That 
Discriminate  Againat  United  Statee 
Producta  or  Servicea  In  Government 
Procurement 

25.1000  Scop*  of  subpart 

This  subpart  implements  section 
305(d)(1)  of  the  Trade  Agreements  Act 
of  1979,  as  amended  (19  U.S.C. 
2515(d)(1)),  which  requires  the 
President  to  identify  a  country  which 
discriminates  against  U.S.  products  or 
services  in  Government  procurement 
and  to  impose  sanctions  on  that 
country's  products  and  services.  This 
subpart  does  not  apply  to  the 
Department  of  Defense. 

25.1001  DefinHlons. 

As  used  in  this  subpart — 
Sanctioned  European  Community 
(EC)  construction  means  construction  to 
be  performed  in  a  sanctioned  member 
state  cf  the  EC  when  the  contract  is 
awarded  by  a  contracting  activity 
located  in  the  U.S.  or  its  territories. 

Sanctioned  EC  end  product  means  an 
article  that  (a)  is  wholly  the  growth, 
product,  or  manufacture  of  a  sanctioned 
member  state  of  the  EC  or  (b)  in  the  case 
of  an  article  which  consists  in  whole  or 
in  part  of  materials  from  another 
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country  or  tnttnuneuiiJfti.  has  been 
substantially  tremrformed  into  a  new 
and  difiiarent  article  of  conunerce  with 
a  nanM.  diaractar  or  um  distinct  from 
tJuit  from  which  it  was  to  transformed 
in  a  sanctianad  member  state  of  the  EC 
The  term  includes  services  (except 
transportation  services)  inddental  to  its 
supply;  provided  That  die  value  of 
these  inddenti^  servicas  does  not 
exceed  that  of  the  product  itself.  It  does 
not  include  service  contracts  M  such. 

Sanctitmed  EC  services  menu 
services  to  be  performed  in  a  sanctioDed 
member  state  of  the  EC  when  the 
contract  is  awarded  by  a  contracting 
activity  located  in  the  United  States  or 
its  territories. 

Sanctioned  member  state  of  the  EC 
means  Belgium,  Deaouuk,  Federal 
Republic  of  Gennany,  Franoa,  Ireland. 
Italy,  Luxembourg,  the  Netbeiiuids,  md 
the  United  Kingdom. 

25.1002   Trade  sanetlona. 

(a)  Subject  to  the  excepttoos  ia 
paragraph  (b)  of  this  section,  executive 
agencies  riiaH  Bot  award  contracts  for— 

(1)  Sanctioned  EC  end  products  with 
an  estimated  acquisition  value  <^  less 
than— 

(i)  $450,000  for  Power  Marketing 
Administrations  of  the  Department  of 
Eneiigy;or 

(ii)  $176,000  for  other  executive 
agencias. 

(2)  Sanctioned  EC  constmOion  with 
an  estimated  acquisition  value  of  less 
than  $6,500,000. 

(3)  Sanctioned  EC  services  as  follows; 
(i)  All  service  contracts  awarded  ^ 

the  Power  Marketing  Administrations  of 
the  Department  of  Energy. 

(ii)  Service  contracts  with  an 
estimated  acquisitioo  value  less  than 
$176,000  for  all  othw  exeottive 
agencies. 

(iii)  Regardless  of  dollar  value. 
contracts  for — 

(A)  All  transportation  services, 
including  Laundiing  Services  (all  V 
codes,  J019, 1908. 1999.  £019); 

(B)  Dredging  (Y216. 2216); 

(C)  Management  and  operation 
contracts  of  certain  government  or 
privately-owned  fadlities  used  for 
government  purposes,  including 
federally-fundeo  research  and 
development  carter*  (all  M  codes); 

P)  Development,  production  or  co- 
production  of  program  materia]  for 
broadcastiag.  such  as  motion  pictures 
(T006,  T016): 

(E)  Reseeich  and  devriopment  (all  A 
codes); 

(F)  Airport  concessions  (S203): 

(G)  Legal^ervices  fR41B); 

(H)  Hotel  and  restaurant  services 
(S203): 


(I]  Placement  and  eupply  trf  personnel 
services  (V241,  V2511; 

(J)  Investigatlim  and  security  servicas 
(S206.  S211.  R423): 

VQ  Education  and  training  services 
(all  U  codes.  R419): 

(L)  Health  and  social  services  (aU  O 
codes,  all  G  codes): 

(M)  Recreational,  cultural,  and 
sporting  services  (G003);  and 

(N)  Telecommunications  services 
(encompassing  only  voice  telephony, 
telex,  radio  telephony,  paging,  and 
satellite  services)  (Si,  D304.  D305. 
D316,  D317.  D399). 

(b)  The  sanctions  in  paragraph  (a)  of 
this  section  do  not  apply  to  the 
following: 

(1)  Purchases  awarded  by  simplified 
procedures  in  accordance  with  Part  13. 

(2)  Total  small  business  s«t  asides 
under  19.502-2. 

(3)  Contracts  in  support  of  the  U.S. 
national  security  interests. 

(4)  Contracts  for  goods  or  services 
awarded  outside  the  United  States  and 
its  territories  where  the  goods  or 
services  ara  to  be  used  outside  tite 
United  States. 

(5)  Contracts  for  essential  spare, 
repair,  or  replacemeot  parts  not 
otherwise  available  from  non- 
sanctioned  countries. 

(c)  Authority  to  exempt  certain 
procurements,  (1)  The  head  of  an 
agency,  without  power  of  redelegation. 
may  authorize  the  award  of  a  contract  or 
class  of  contracts  for  sanctioned  EC  Mid 
products,  services,  and  construction,  tiie 
purdiase  of  wiudi  is  otherwise 
prohibited  under  paragraph  (a)  of  this 
section  if  the  agency  head  determines 
that  such  action  is  necessary — 

(i)  In  the  public  interest; 

(ii)  To  avoid  the  restriction  of 
competition  in  a  manner  which  %vould 
limit  the  procuremsot  in  question  tii.  or 
would  establish  a  preference  for.  the 
services,  articles,  materials,  or  supplies 
of  a  single  manufacturer  or  supplier:  or 

(iii)  Because  there  would  be  or  are  an 
insufGdent  number  of  potential  or 
actual  bidders  to  assure  the 
procurement  of  »orvica&,  articles, 
materials  or  supplies  of  requisite  quality 
at  competitive  prices. 

(2)  When  a  delerminatioo  is  oaada 
according  to  this  paragrapli  (c).  the  head 
of  the  agency  shall  notify  the  Chairmao 
of  the  Committee  on  Banking,  Finance 
and  Urban  Affairs  and  the  Cneirman  of 
the  Committee  on  Governmental  Afeira 
of  the  United  States  Senate;  die 
Chairman  of  the  Committee  on  Ways 
and  Maaru  and  the  Chairman  of  tha 
Committee  on  Govamment  Operations 
of  the  United  States  House  at 
Representatives — 

(i)  Not  less  than  30  days  prior  to  Che 
date  of  award  of  a  contract  or  tlM  dafle 


of  authorization  of  the  e%rard  of  a  class 
of  contracts:  or 

(ii)  Not  mora  than  90  days  after  the 
award  of  a  contract  or  authoritation 
where  the  ^ency's  need  for  the  service, 
article,'  material  or  supply  is  of  sux^ 
urgsBcy  that  the  United  Sutes  would  be 
seriously  injured  by  a  delay. 

(3)  A  copv  of  the  notification  required 
in  paragraph  (c)(2)  of  this  section  shall 
be  sent  to  the  United  States  Trade 
Representative. 

2S.1000    tteHcltelton  prewtetuiw  and 


E»:apt  as  provided  in  2S.1002(b)  and 
(cj— 

(a)  Insert  the  clause  at  52.225-18. 
European  Community  Sanctions  for  End 
Products,  in  solidtatioos  and  contracts 
for  supplies  with  an  eetimated 
acquisition  value  less  than:  (1)  $450,000 
for  Power  Marketing  Administrations  of 
the  Department  of  Energy:  and  (2) 
$176>000  for  all  other  executive 
agencies. 

(b)  Insert  the  clause  at  52.225-19, 
European  Community  Sanction  for 
Servicea.  in  solicitations  and  contracfts 
(1)  for  all  services  purchased  by  the 
Power  Marketing  Administrations  of  the 
Department  of  Energy:  (2)  for  senrices 
with  an  estimated  value  less  than 
$176,000  purchased  by  all  other 
executive  ageDcies;  and  (3)  all  services 
listed  in  FAR  25.1002(a)(3)(iii). 

PART  52-<SOUCfTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

S2.214-44,  S2.214-3S,  52.22S-A,  S2.22S-9 

16.  Sections  52.214-34,  52.214-35. 
52.225-B.  52.225-0  ara  amended  in  the 
introductory  text  1^  revising  the 
reference  to  "25.407-  to  read  •'25.408". 
all  paragraph  dosignations  remain 
unchanged. 

17.  Sections  52.225-15,  52.225-16, 
52.225-17.  52.225-18,  and  52-225-10 
ara  added  to  read  as  follows: 

52,225-15    Buy  American  Aet— 
Conalructlon  Matariaia  under  EMTOpaan 
Communlly  AQreemanl 

As  prescribed  in  25.205  (b),  insert  the 
following  clause: 

Buy  Amarican  Act— Constnictioa  Malviala 

Undsrl 

(MajMOS) 

(a)  Definitions.  Ai  used  in  the  clause— 
Components  meant  those  wtidM. 
materials,  and  suppxlies  incorporated  dtracdy 
into  coastructioQ  materials. 

Construction  material  means  an  article, 
material,  or  supply  brought  to  the 
construction  site  for  IncorporatioD  into  The 
baildiBg  or  work.  ConstructtoB  mstariel  riee 
indedas  ea  item  brou|^t  to  tibe  sita  pre- 
assaoUed  from  arttcies.  materials,  or 
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supplies.  However,  emergency  life  safety 
systems,  such  as  emergency  lighting,  Are 
alarm,  and  audio  evaoiation  systems,  which 
are  discrete  systems  Incorporated  into  a 
public  building  or  work  and  which  are 
produced  an  a  complete  system,  shall  be 
evaluated  as  a  single  and  distinct 
construction  material  regardless  of  when  or 
how  the  individual  parts  or  components  of 
such  systems  are  delivered  to  the 
construction  site. 

Domestic  construction  materia]  means  (1) 
an  unmanuftictured  construction  material 
mined  or  produced  in  the  United  States,  or 
(2)  a  construction  material  manufactured  in 
the  U.S.,  if  the  cost  of  its  components  mined, 
produced,  or  manufactured  in  the  United 
States  exceeds  50  percent  of  the  cost  of  all 
its  components.  Components  of  foreign  origin 
of  the  same  class  or  kind  as  the  construction 
materials  determined  to  be  unavailable 
pursuant  to  subparagraph  25.202(a)(3]  of  the 
Federal  Acquisition  Regulation  (FAR)  shall 
be  treated  as  domestic 

European  Community  constmction 
materia]  means  a  construction  material  that 
(a)  is  wholly  the  growth,  product,  or 
manufocture  of  an  EC  country  or  (b)  in  the 
case  of  a  construction  material  which 
consists  in  whole  or  in  part  of  materials  from 
another  country  or  instrumentality,  has  been 
substantially  transformed  in  an  EC  country 
into  a  new  and  different  construction 
material  distinct  from  the  materials  from 
which  it  was  transformed. 

EC  Country  means  Belgium,  Denmark, 
Federal  Republic  of  Germany,  France, 
Greece,  Ireland,  Italy,  Luxembourg,  the 
Netherlands,  Portugal,  Spain,  and  the  United 
Kingdom. 

(b)  The  Buy  American  Act  (41  U.S.Q  10a- 
lOd)  provides  that  the  Government  give 
preference  to  domestic  material.  In  addition, 
the  Memorandum  of  Understanding  between 
the  United  States  of  America  and  the 
European  Economic  Community  on 
Government  Procurement  provides  that  EC 
construction  materials  are  exempted  from 
application  of  the  Buy  American  Act. 

(c)  The  Contractor  agrees  that  only 
domestic  construction  materials  or  EC 
construction  materials  will  be  used  by  the 
Contractor,  subcontractors,  materialmen  and 
suppliers  in  the  performance  of  this  contract, 
except  for  other  foreign  construction 
materials,  if  any,  listed  in  this  contract.  (The 
foregoing  requirements  are  administered  in 
accordance  with  Executive  Order  No.  10582, 
dated  December  17, 1954,  as  amended,  and 
Subpart  2S.1  of  the  Federal  Acquisition 
Regulation  and  Executive  Order  Nu.  12849.) 

(End  of  clause) 

52.22S-16    Buy  American  Act— Supplies 
Under  European  Community  Agreement 
Certifkats. 

As  prescribed  in  25.109(e),  insert  the 
following  provision: 

Buy  American  Act — Supplies  Under 
European  Commanity  Agreement  Certificate 
(May  19»3) 

The  Offeror  certifies  that  each  end  product, 
except  those  listed  below,  is  a  domestic  end 
product  or  a  European  Community  (EC)  end 


product  (as  defined  in  the  clause  entitled. 
Buy  American  Act — Supplies  under 
European  Community  Agreement),  and  that 
components  of  unknown  origin  are 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States  or  an 
EC  country  (as  defined  in  the  clause  entitled. 
Buy  American  Act — Supplies  Under 
European  Community  Agreement). 

Exduded  End  Products 


Country  of  Origin 


(List  as  necessary) 

Offerors  may  obtain  bom  the  Contracting 
Officer  lists  of  articles,  materials,  and 
supplies  excepted  from  the  Buy  American 
Act. 

(End  of  provision) 

52.225-17    Buy  American  Act— SuppUes 
Under  European  Community  Agreentent 

As  prescribed  in  25.109(f).  insert  the 
following  clause: 

Buy  American  Act — Supplies  Under 
European  Community  Agreement  (May 
1993) 

(a)  Definitions.  As  used  in  this  clause — 

Components  means  those  articles, 
materials,  and  supplies  incorporated  directly 
into  the  end  products. 

Domestic  end  product  means  (1)  an 
unmanufectured  end  product  mined  or 
produced  in  the  United  States,  or  (2)  an  end 
product  manufectured  in  the  United  States, 
if  the  cost  of  its  components  mined, 
produced,  or  manufactured  In  the  United 
States  exceeds  50  percent  of  the  cost  of  all 
its  components.  Components  of  foreign  origin 
of  the  same  class  or  kind  as  the  products 
referred  to  in  subparagraphs  (c)  (2)  or  (3)  of 
this  clause  shall  be  treated  as  domestic.  Scrap 
generated,  collected,  and  prepared  for 
processing  in  the  United  States  is  considered 
domestic.  On  acquisitions  above  525,000  in 
value,  components  of  Canadian  origin  are 
treated  as  domestic. 

End  products  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  this  contract. 

European  Community  country  means 
Belgium,  Denmark,  Federal  Republic  of 
Germany,  France,  Greece,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  and  the  United  Kingdom. 

EC  end  product  means  an  article  that  (a)  is 
wholly  the  growth,  product,  or  manufacture 
of  an  EC  country,  (b)  in  the  case  of  an  article 
which  consists  in  whole  or  in  part  of 
materials  bom  another  country  or 
instrumentality  has  been  substantially 
transformed  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 
distinct  frtim  that  of  the  article  or  articles 
from  which  it  was  fo  transformed.  The  term 
includes  services  (eiccept  transportation 
services)  incidental  to  its  supply;  provided 
that  the  value  of  thbse  incidental  services 


does  not  exceed  that  of  the  product4tself.  It 
does  not  include  service  contracts  as  such. 

(b)  The  Buy  American  Act  (41  U.S.C  lOa- 
10b)  provides  that  the  Goverrmient  give 
preference  to  domestic  end  products.  In 
addition,  the  Memorandum  of  Understanding 
between  the  United  States  of  America  and 
the  European  Economic  Community  on 
Government  Procurement,  provides  that 
offers  of  EC  end  products  will  be  evaluated 
without  regard  to  the  Buy  American  Act. 

(c)  The  Contractor  shall  deliver  only 
domestic  end  products  or  EC  end  products, 
except  those— 

(1)  For  use  outside  the  United  States; 

(2)  That  the  Government  determines  are 
not  mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and  reasonably 
available  conunercial  quantities  of  a 
satisfactory  quality; 

(3)  For  which  the  agency  determines  that 
domestic  preference  would  be  inconsistent 
with  the  public  interest;  or 

(4)  For  which  the  agency  determines  the 
cost  to  be  unreasonable  (see  section  25.105  of 
the  Federal  Acquisition  Regulation). 

(The  foregoing  requirements  are  administered 
in  accordance  with  Executive  Order  No. 
10582,  dated  December  17, 1954,  as 
amended,  and  Subpart  25.1  of  the  Federal 
Acquisition  Regulation  and  Executive  Order 
No.  12849.) 

(End  of  clause) 

52.22S-18    European  CommurtKy 
Sartctions  for  End  Products. 

As  prescribed  in  25.1003(a)  insert  the 
following  clause: 

European  Community  Sanction  for  End 
Producto  (May  1993) 

(a)  Definitions.  As  used  in  this  clause— 
Sanctioned  European  Community  (EC)  end 

product  means  an  article  that  (a)  is  wholly 
the  growth,  product  or  manufacture  of  a 
sanctioned  member  state  of  the  BC,  or  (b)  in 
the  case  of  an  article  which  consists  in  whole 
or  in  part  of  materials  bom  another  country 
or  instrumentality,  has  been  substantially 
transformed  in  a  sanctioned  EC  country  into 
a  new  and  different  article  of  commerce  with 
a  name,  character  or  use  distinct  from  that 
frtim  which  it  was  so  transformed.  The  term 
includes  services  (except  transportation 
services)  incidental  to  its  supply;  provided, 
that  the  value  of  these  incidental  services 
does  not  exceed  that  of  the  product  itself.  It 
does  not  include  service  contracts  as  such. 

Sanctioned  member  state  of  the  EC  is  any 
of  the  following  countries;  Belgium. 
Denmark,  Federal  Republic  of  Germany, 
France,  Ireland,  Italy,  Luxembourg,  the 
Netherlands,  and  the  United  Kingdom. 

(b)  Agreement.  The  Contractor  agrees  that 
no  sanctioned  BC  end  products  will  be 
delivered  under  this  contract. 

(End  of  clause) 

52.22S-19    European  Commurtlty  Sanction 
for  Services. 

As  prescribed  in  25.1003(b),  insert  the 
following  clause: 

European  Community  SaactioB  Car  Services 
(May  1993) 

(a)  Definition. 


■? 


Federal  Register  /  Vol.  58.  No.  102  /  Friday.  May  28.  1993  /  Rules  and  Regulationg  31145 


Sanctioned  member  state  of  the  European 
Community  (EC),  a*  used  in  this  clause.  Is 
any  of  the  following  countries:  Belgium, 
Denmark,  Federal  Republic  of  Germany, 
France.  Ireland,  Italy,  Luxembourg,  the 
Netherlands,  and  the  United  Kingdom. 


(b)  Agreement.  The  Contractor  agrees  that       (End  of  clause) 
none  of  the  performance  under  this  contract 

will  be  in  a  sanctioned  member  atate  of  the        f™  !>«•  93-12851  Filed  5-27-93;  8.45  ami 
EC 
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r 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Index,  finding  aids  k  general  information 
Public  inspection  deik 
Convctions  to  published  documents 
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To  authorize  the  construction 
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Its  environs  to  honor  members 


of  the  Armed  Forces  who 
served  In  Worid  War  II  and  to 
commemorate  United  States 
partlcipalion  in  that  conflict. 
(May  25,  1993;  107  Stat  90; 
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